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For later Cases, Developments and Changes in the Law see Cumulative Annual Annotations, 
same title, page, and note number. 
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VOLUME TWENTY-TWO 


EVIDENCE 


By Joseph WALKER MacrautH * 
(Matters not in this Title, treated elsewhere in this Work, see Cross References infra p 64] 


ANALYSIS 


I. PRELIMINARY DEFINITIONS [sub-analysis p 3] 
A. Evidence [sub-analysis p 3] 
B. Testimony [sub-analysis p 3] 
C. Proof [sub-analysis p 3] 


II. BURDEN OF PROOF [sub-analysis p 3] 
A. Confusion of Terms [sub-analysis p 3] 
B. Burden of Proof Properly So-Called [sub-analysis p 3] 
C. Burden of Evidence [sub-analysis p 3] 


III. PRESUMPTIONS [sub-analysis p 3] 
A. Definition and Nature [sub-analysis p 3] 
B. Presumptions of Fact [sub-analysis p 4] 
C. Presumptions of Law [sub-analysis p 4] 
D. Pseudopresumptions of Law [sub-analysis p 4] 
K. Probative Force and Conflict of Presumptions [sub-analysis p 5] 


IV. RELEVANCY AND MATERIALITY GENERALLY [sub-analysis p 5] 
A. General Rules [sub-analysis p 5] 
B. Special Relaxation of Requirements [sub-analysis p 5] 


V. COMPETENCY GENERALLY [sub-analysis p 6] 
VI. ADMISSION OR EXCLUSION AS AFFECTING EVIDENCE SUBSEQUENTLY OFFERED 
[sub-analysis p 6] 
VII. WHAT LAW GOVERNS [sub-analysis p 6] 


VIII. UNSWORN STATEMENTS [sub-analysis p 6] 
A. Hearsay [{sub-analysis p 6] 
B. Declarations |sub-analysis p 6] 
. In General [sub-analysis p 6] 
. Irrelevant Declarations [sub-analysis p 6] 
. Untrustworthiness of Declarant [sub-analysis p 7] 
. Declarations against Interest [sub-analysis p 7] 
. Declarations in Course of Business or Performance of Duty [sub-analysis p 7] 
. Declarations as to Pedigree [sub-analysis p 7] 
. Declarations as to Matters of Public and General Interest [sub-analysis p 8] 
. Dying Declarations [sub-analysis p 8] 
C. Admissions and Confessions [sub-analysis p 8] 
D. Statements Part of the Res Geste [sub-analysis p 8] 
E. Independently Relevant Statements [sub-analysis p 8] 
. F. Weight of Testimony as to Unsworn Statements [sub-analysis p 9] 


IX. ADMISSIONS [sub-analysis p 9] 
A. Definitions and Distinctions [sub-analysis p 9] 
B. Extrajudicial Admissions [sub-analysis p 9] 


* Author of “Witnesses” 40 Cyc 2138; joint author of “Evidence” 16 Cyc 821. 
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C. Judicial Admissions [sub-analysis p 10] 
D. By Whom Made [sub-analysis p 10] 
E. To Whom Made [sub-analysis p 12] 
F. Proof and Effect [sub-analysis p 12] 


X. FORMER EVIDENCE (sub-analysis p 12] 
A. In Generai |sub-analysis p 12] 

. Identity of Parties [sub-analysis p 12] 
. Identity of Issue [sub-analysis p 12] 
. Opportumty for Cross-Examination [sub-analysis p 13) 
. Excuses for Nonproduction of Witness [sub-analysis p 13] 
. Scope of Proof Required [sub-analysis p 13] 
. Media of Proof [sub-analysis p 13] 

. Effect [sub-analysis p 13] 

Impeachment [sub-analysis p 13] 


XI. RES GEST [sub-analysis p 13] 
A. In General [sub-analysis p 13] 
B. Main or Principal Fact [sub-analysis p 13] 
C 
D 
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. Accompanying Acts or Statements [sub-analysis p 13] 
. Attendant Circumstances [sub-analysis p 13] ~ 


XII. rer eevee AND REPUTATION [sub-anaiysis p 13] 

A. Distinction [{sub-analysis p 13] 

. Admissibility of Evidence of Character {sub-analysis p 13] 

. Admissibility of Evidence as to Reputation [sub-analysis p 14] 
. Mode of Proof [sub-analysis p 14] 

. Weight of Evidence [sub-analysis p 14] 


XIII. OPINION [sub-analysis p 14] 
. Rule of Exclusion {[sub-analysis p 14] 
. Relaxation of Rule [sub-analysis p 14] 
. Suppositions {sub-analysis p 14] 
Understanding [sub-analysis p 14] 
. Qualifications of Witness [sub-analysis p 14] 
. Statements of Fact |sub-analysis p 14] 
. Inferences from Sensation |sub-analysis p 15] 
1. Ordinary Witness [sub-analysis p 15] 
2. Skilled Witness [sub-analysis p 16] 
. Conclusions of Law [sub-analysis p 16] 
Judgments of Experts [sub-analysis p 16] 
. Subjects of Skilled Inference or Expert Judgment [sub-analysis p 17] 
. Hxamination of Witnesses [sub-analysis p 17] 
. Indirect Evidence of Opinion [{sub-analysis p 18] 
. Tests of Opinion Evidence {sub-analysis p 18] 
. Weight of Opinion [sub-analysis p 18} 
. Standard Treatises in Connection with Opinion [sub-analysis p 18] ~ 


XIV. RES INTER ALIOS [sub-analysis p 18] 
XV. SIMILAR ACTS OR OCCURRENCES [sub-analysis p 18] 
XVI. ATTENDANT CIRCUMSTANCES [sub-analysis p 19] 
XVII. CAUSATION ESTABLISHED BY INDUCTION [sub-analysis p 19] 


XVIII. INSPECTION [sub-analysis p 19] 

. In General [sub-analysis p 19] 

. Power and Duty of Court [sub-analysis p 19] 

. Amplification or Explanation of Evidence [sub-analysis p 19] 
. Animals [sub-analysis p 19] 

. Articles in General [sub-analysis p 19] 

. Documents [sub-analysis p 19] 

x. Persons [sub-analysis p 19] 

. Experiments before Jury [{sub-analysis p 19] 


XIX. seg tarprtaseae EVIDENCE [sub-analysis; p 19] 
A. Definition and Nature [sub-analysis p 19] 
. Public Records and Documents [sub-analysis p 19] 
. Authenticated Transcript or Copies [sub- analysis a 20] 
. Private or Unofficial Documents [sub-analysis p 22] 
. Ancient Documents [sub-analysis p 24] 
. Compelling Production of Documents [subanalysis p 05) 
. Determination as to Admissibility [sub-analysis p 5) 
. Conclusiveness and Effect [sub-analysis p 25] 
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XX. BEST SECONDARY EVIDENCE (sub-analysis p 26] 

. Definitions {sub-analysis p 26] 

. The “Best Evidence Rule” [sub-analysis p 26] 

- Parol Evidence Secondary to Written Evidence [sub-analysis p 26| 

- Copy Secondary to Original Writing [sub-analysis p 27] 

. Grounds for Admission of Secondary Evidence [sub-analysis p 27] 

- Inadmissibility of Primary Evidence [sub-analysis p 28] 

. Preliminaries to Admission of Secondary Evidence [sub-analysis p 28] 
. Effect of Failure to Produce Primary Evidence [sub-analysis p 29] 
Degrees and Kinds of Secondary Evidence [sub-analysis p 29] 


XXI. PAROL OR EXTRINSIC EVIDENCE AFFECTING WRITINGS [sub-analysis p 29] 
A. General Rule [sub-analysis p 29] 
B. Writings within Rule [sub-analysis p 29]. 
1. Public or Official Records, Documents, or Proceedings [sub-analysis p 29] 
2. Private Writings [sub-analysis p 30] 
C. Limitations of, and Exceptions to, Rule [sub-analysis p 31] 
D. Proceedings in Which Parol Evidence Rule Not Applicable [sub-analysis p 64] 
EK. Waiver of Benefit of Rule [sub-analysis p 64] 
F. Rights of Third Persons [sub-analysis p 64] 


XXII. WEIGHT AND SUFFICIENCY [See 23 C. J.] 

. Degree of Proof [See 23 C. J.] 

. Memory of Witnesses [See 23 C. J.] 

. Weight of Evidence [See 23 C. J.] 

. Conclusiveness of Evidence [See 23 C. J.] 

. Sufficiency of Evidence [See 23 C. J.] 

. Purposes for Which Evidence Available [See 23 C. J.] 

. Evidence Bearing on Particular Facts or Issues [See 23 C. J.] 


XXIII. JUDICIAL NOTICE [See 23 C. J.] 

. Definition, Terminology, and Distinctions [See 23 C. J.] 
. General Scope [See 23 C. J.| 

. Particular Matters [See 23 C. J.] 

. How Acquired [See 23 C. J.] 

. Use and Function [See 23 C. J.] 
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SUB-ANALYSIS 


I. PRELIMINARY DEFINITIONS [§§ 1-12] p 65 
A. Evidence [§§ 1-10} p 65 
1. In General [§ 1] p 65 
. Judicial Evidence [§ 2] p 65 
. Legal Evidence [§ 3] p 65 
. Rule of Evidence [§ 4] p 65 
. Relevant Evidence [§ 5] p 65 
. Material Evidence [§ 6] p 65 
7. Competent Evidence [§ 7] p 65 
8. Direct and Circumstantial Evidence [§ 8] p 65 
9. Positive and Negative Evidence [§ 9] p 66 
10. Rebutting Evidence [§ 10] p 66 
B. Testimony [§ 11] p 66 
C. Proof [§ 12] p 67 
II. BURDEN OF PROOF [§§ 13-24] p 67 
A. Confusion of Terms [§ 13] p 67 
B. Burden of Proof Properly So-Called [§§ 14-20] p 68 
. In General [§ 14] p 68 
. Negative Allegations [§ 15] p 70 
. Under Common-Law Pleading [§ 16] p 71 
. Under Equity Pleading [§ 17] p 74 
. Under Statutory Pleading [§§ 18-19] p 75 
a. In General [§ 18] p 75 
b. Recoupment, Reconvention, Set-Off, or Counterclaim [§ 19] p 75 
6. In Special Judicial Proceedings [§ 20] p 76 
C. Burden of Evidence [§§ 21-24] p 76 
1. In General [§ 21] p 76 e 
2. Effect of Presumptions and Other Substitutes for Evidence [§ 22] p 79 
3. Proof of Negative Facts [§ 23] p 80 
4. Effect of Peculiar Knowledge or Control of Evidence [§ 24] p 81 


III. PRESUMPTIONS [§§ 25-88] p 82 
A. Definition and Nature [§ 25] p 82 


¥or later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number. 
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B. Presumptions of Fact [§§ 26-60] p 83 
1. In General [§ 26] p 83 
2. Necessary Basis [§ 27] p 
3. Continuance of Fact or ee 5 28-29] p 86 
a. General Rule [§ 28] p 86 
b. Applications of Rule rg 29] p 
. Past Existence of Fact or Condition 3 Pies 
. Future Existence of Fact or Condition [§ 3}, ss 92 
. Identity of Persons [§§ 32-33] p 92 
a. In General [§ 32] p 92 
b. Writer of Letter [§ 33] p 94 
. Identity of Things [§ 34] p 94 
. Love of Life and Avoidance of Danger [§ 35] p 
. Mailing and Delivery of Mail Matter [§§ 3644 | : 06 
. General Rule and Reason Therefor [§ 36] p 96 
. Nature of Presumption [§ 37] p 97 
. Strength of eed [§ 38] p 98 
. Address [§ 39] p 
. Mailing [§§ pangs 
(1) In General [§ Ur jo ©) 
(2) Prepayment of ee [§ 41] p 99 
. Lime of Receipt [§ 42] p 100 
. Circumstances Strengthening Presumption [§ 43] p 101 
. Rebuttal of Presumption [§ 44] p 101 
10. Sending and Delivery of Telegrams |S 45] p 102 
11. Ordinary Course of Affairs [§§ 46-47] p 103 
a. In General [§ 46] p 103 . 
b. Corporate Acts and Records [§ 47] p 107 , 
. Acceptance of Benefits [§ 48] p 109 
13. Presumptions Arising from Spoliation, Fabrication, or Nonproduction of Evidence [§§ 49- 
59] p 109 
a. Spoliation in General [§ 49] p 109 
b. Destruction of Evidence [§ 50] p 109 
c. Eloignment of Witness or Evidence [§ 51] p 110 
d. Fabrication of Evidence {§ 52] p 110 
e. Suppression or Withholding of Evidence [§§ 53-59] peli 
(1) In General [§ 53] p 111 
(2) Nonproduction of Documents [§ 54] p 113 
(3) Failure to Produce Most Satisfactory Evidence [§ 55] p 115 
(4) Failure to Call or Examine Witnesses [§ 56] p 115 
(5) Failure of Party to Testify [§ 57] p 121 
(6) Refusal to Submit to Physical Examination [§ 58] p 123 
(7) Exclusion of Privileged Communication [§ 59] p 124 
14. Presumptions Arising from Attempts to Prevent Investigation [§ 60] p 124 
C. Presumptions of Law [§§ 61-72] p 124 
1. In General [§ 61] p 124 
2. Capacity of Women for Childbearing [§ 62] p 124 
3. Virility of Men [§ 63] p 125 
4, Title to, and Possession of, Property [§§ 64-66] p 125 
a. Presumption of Possession Based on Title [§ 64] p 125 
b. Presumption of Title Based on Possession [§ 65] p 126 
c. Hxtent of Presumption with Respect to Land and Buildings [§ 66] p 127 
5. Regularity [§§ 67-71] p 127 
a. Ancient Proceedings [§ 67] p 127 
b. Judicial Proceedings {§ 68] p 128 
c. Official Proceedings and Acts [§§ 69-71] p 120 
(1) General Rule [§ 69] p 130 
(2) Applications of Rule [§§ 70-71] p 136 
(a) To Particular Officers or Bodies [§ 70] p 136 
(b) To Particular Acts [§ 71] p 141 
6. Official Character or Status [§ 72] p 141 
D. Pseudopresumptions of Law [§§ 73-87] p 143 
1. In General [§ 73] p 143 
2. Intent and Understanding [§ 74] p 143 
3. Innocence [§ 75] p 144 
4. Character [§§ 76-77] p 144 
a. In General [§ 76] p 144 
b. Chastity [§ 77] p 145 
5. Personal Status and Condition [§§ 78-79] p 145 
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a. In General [§ 78] p 145 
b. Marriage and Legitimacy [§ 79] p 145 
6. Habits [§ 80] p 145 
7. Sanity and Mental Capacity [§ 81] p 146 
8. Good Faith; Fraud or Misconduct [§ 82] p 146 
9. Legality or Illegality [§ 83] p 147 
10. Existence of Heirs or Issue [§ 84] p 148 
ll. Knowledge of Law [§ 85] p 148 
12. Nature and Condition of Property [§ 86] p 151 
13. Law of Sister State or Foreign Country [§ 87] p 151 
KE. Probative Force and Conflict of Preswmptions [§ 88] p 156 
IV. RELEVANCY AND MATERIALITY GENERALLY [§§ 89-156] p 158 
A. General Rules [§§ 89-95] p 158 
1. Logical Relevancy [§ 89] p 158 
. Legal Relevancy or Materiality [§ 90] p 162 
. Intrinsic Sufficiency Not Required [§ 91] p 164 
. Preliminary and Explanatory Facts [§ 92] p 165 
. Supplementary and Consistent Facts |§ 93] p 167 
. Negative Evidence [§ 94] p 168 
. Unnecessary Evidence [§ 95] p 169 
B. Special Relaxation of Requirements [§§ 96-156] p 170 
1. Ancient Facts [§ 96] p 170 
2. Facts of Family History [§§ 97-105] p 170 
. General Rule [§ 97] p 170 
Age 1 §¥98 |p 17a 
. Birth [§ 99] p 172 
. Death [§ 100] p 172 
. Marriage [§ 101] p 172 
. Name of Person or Place [§ 102] p 172 
. Relationship [§ 103] p 172 
. Settlement Cases [§ 104] p 172 
. Records or Their Absence [§ 105] p 172 
3. Identity [§ 106] p 173 ; 
4. Mental Condition [§ 107] p 173 
5. Mental State [§ 108] p 173 
6. Moral Qualities [§ 109] p 174 
if 
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. Race and Status [§ 110] p 174 
. Pedigree of Animals [§ 111] p 175 
. Nature and Condition of Property or Other Subject Matter [§ 112] p 175 
10. Pecuniary Condition [§ 113] p 175 
11. Motive and Intent [§ 114] p 175 
12. Conduct of Parties with Respect to Evidence [§ 115] p 176 
13. Customs and Course of Business [§ 116] p 176 
14. Value [§§ 117-156] p 176 
a. In General [§ 117] p 176 
b. Real Estate [§§ 118-132] p 177 
(1) Intrinsic Value [§§ 118-120] p 177 
(a) In General [§ 118] p 177 
(b) Improvements [§ 119] p 177 
(c) Opinions of Observers or Experts [§ 120] p 178 
(2) Zests of Value [§§ 121-131] p 178 
(a) Appraisals [§ 121] p 178 
(b) Assessments [§ 122] p 178 
(c) Offers to Buy [§ 123] p 179 
(d) Offers to Sell [§ 124] p 179 
(e) Valuation by Owner [§ 125] p 180 
(f) Price Paid [§ 126] p 180 
(g) Rental Value [§ 127] p 181 
(h) Revenue [§ 128] p 181 
(i) Sales [§§ 129-130] p 181 
aa. In General [§ 129] p 181 
bb. Auction Sales [§ 130] p 181 
(j) Insurance [§ 131] p 182 
(3) Time at Which Value Relevant [§ 132] p 182 
ce. Personal Property [§§ 133-155] p 182 
(1) Actual or Intrinsic Value [§§ 133-146] p 182 
(a) When Admissible [§ 133] p 182 
(b) How Proved [§§ 134-146] p 182 
aa. In General [§ 134] p 182 
bb. Secondhand Property [§ 135] p 183 ie 
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ce. Tests of Value [§§ 136-146] p 183 
(aa) Appraisals [§ 136] p 183 
(bb) Assessments [§ 137] p 183 
(ec) Offers to Buy [§ 138] p 184 
(dd) Offers to Sell [§ 139] p 184 
(ee) Price Paid [§ 140] p 184 
(ff) Sales [§§ 141-142] p 185 
aaa. In General [§ 141] p 185 
bbb. Auction Sales [§ 142] p 185 
(ge) Valuation by Owner [§ 143] p 185 
(hh) Insurance [§ 144] p 186 
(ii) Value of Animals [§ 145] p 186 
(jj) Value of Corporate Stock [§ 146] p 186 
(2) Market Value [§§ 147-152] p 186 
(a) In General [§ 147], p 186 
(b) How Proved [§§ 148-152] p 187 
aa. In General [§ 148] p 187 
bb.. Opinion Evidence [§ 149] p 187 
ce. Offers to Buy and Sell [§ 150] p 187 | 
dd. Sales [§ 151] p 187 
ee. Price Lists, Market Reports, Etc. [§ 152] p 188 
(3) Place at Which Value Relevant [§ 153] p 189 
(4) Time at Which Value Relevant [§ 154] p 190 
(5) Explaining Market Value [§ 155] p 190 
d. Services [§ 156] p 190 


V. COMPETENCY GENERALLY [§§ 157-162] p 192 
A. In General [§ 157] p 192 
B. Evidence Wrongfully Obtained [§ 158] p 192 
C. Evidence Tending to Prejudice Jury [§ 159] p 193 
D. Telephone Conversations [§ 160] p 193 
K. Witness through Whom Evidence Adduced [§ 161] p 194 
F. Proof cf Act of Municipality [§ 162] p 195 


VI. ADMISSION OR EXCLUSION AS AFFECTING EVIDENCE SUBSEQUENTLY OFFERED 
[$§ 163-164] p 195 
A. Admission of Similar Evidence [§ 163] p 195 
B. Exclusion of Similar Evidence [§ 164] p 198 


VII. WHAT LAW GOVERNS [§ 165]] p 198 


VIII. UNSWORN STATEMENTS [(§{§ 166-322] p 199 
A. Hearsay [§§ 166-185] p 199 
. Definition [§ 166] p 199 
. Rule Excluding Hearsay {§ 167] p 199 
. Written Hearsay [§ 168] p 207 
. Printed Hearsay [§ 169] p 210 
. Composite Hearsay [§§ 170-173] p 211 
a. Reputation [§§ 170-171] p 211° 
(1) Matters of General Interest [§ 170] p 211 
(2) Matters of Special or Limited Interest |§ 171] p 212 
b. Rumors [§ 172] p 213 
e. Tradition [§ 173] p 214 
. Knowledge Acquired from Statements of Others [§ 174] p 214 
. Acts Based on Hearsay |§ 175] p 215 
. Proof as to Character of Evidence [§ 176] p 215 
. Hearsay Additional to Personal Knowledge [§ 177] p 216 
10. Impossibility of Obtaining Other Hvidence [§ 178] p 216 
11. Death of Declarant [§ 179] p 216 
12. Unavailability or Incompetency of Declarant [§ 180] p 217 
13. Verification of Statements [§ 181] p 217 
14. Statement of Results [§ 182] p 218 
15. Remote or Collateral Facts [§ 183] p 218 
16. Fact of Death [§ 184] p 218 
17. Matters to bé Decided by Judge [§ 185] p 218 
B. Declarations [§§ 186-259] p 218 
1. In General [§ 186] p 218 
2. Irrelevant Declarations [§§ 187-190] p 218 
a. In General [§ 187] p 218 
b. Declarations Not Connected with Party [§§ 188-190] p 219 
(1) In General [§ 188] p 219 
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(2) Agency Not Apparent [§ 189] p 219 
(3) Privity Not Apparent [§ 190] p 220 
3. Untrustworthiness of Declarant [§§ 191-208] p 220 
a. Lack of Knowledge [§ 191] p 220 
b. Motive to Misrepresent [§§ 192-208] p 220 
(1) In General [§ 192] p 220 
(2) Self-Serving Declarations [§§ 193-208] p 220 
(a) In General [§ 193] p 220 
(b) Declarations of Agent [§ 194] p 228 
(c) Declarations of Employee [{§ 195] p 229 
(d) Declarations of Officer of Corporation [§ 196] p 229 
(e) Declarations of Public Officer [§ 197] p 229 
f) Declarations of Privy [§ 198] p 229 
g) Self-Serving Acts [§ 199] p 230 
) Declarations Independently Relevant [§ 200] p 230 
) Declarations Part of the Res Geste [§ 201] p 230 
j) Statements Corroborative of Testimony [§ 202] p 230 
) Effect of Direct Testimony as to Same Matters [§ 203] p 230 
1) Effect of Admission of Declarations against Interest [§ 204] p 230 
m) Effect of Admission of Part of Conversation or Statement [§ 205] p 230 
n) Effect of Death of Declarant [§ 206] p 230 
(o) Effect of Failure to Object [§ 207] p 231 
(p) Effect of Unavailability of Better Proof [§ 208] p 231 
4, Declarations against Interest [§§ 209-222] p 231 
a. In General [§ 209] p 231 
b. Unavailability of Declarant as Witness [§ 210] p 232 
c. Nature of Interest of Declarant [§§ 211-215] p 233 
(1). Pecuniary Interest [§ 211] p 233 
(2) Proprietary Interest [§ 212] p 233 
(3) Existing Interest [§ 213] p 234 
(4) Obvious Interest [§ 214] p 234 
(5) Interest Other Than Pecuniary or Proprietary [§ 215] p 235 
. Knowledge of Declarant [§ 216] p 235 
Absence of Motive to Misrepresent [§ 217] p 235 
Adverse Character of Declaration [§§ 218-219] p 235 
(1) In General [§ 218] p 235 
(2) Declarations of Former Holder of Negotiable Paper [§ 219] p 236 
g. Form of Declaration [§ 220] p 236 
h. Incidental Facts [§ 221] p 237 
1. Weight of Evidence [§ 222] p 237 
5. Declarations in Course of Business or Performance of Duty [§§ 223-225] p 237 
a. Written Declarations [§ 233] p 237 
b. Oral Declarations [§ 224] p 237 
e. Conduct [§ 225] p 238 
6. Declarations as to Pedigree [§§ 226-248] p 238 
a. Rule Stated [§ 226] p 238 
b. Subject Matter of Declaration [§§ 227-228] p 239 
(1) In General [§ 227] p 239 
(2) Incidental or Inferential Facts [§ 228] p 242 
c. Competency of Declarant [§§ 229-235] p 243 
(1) Relationship to Family [§§ 229-232] p 243 
(a) General Rule [§ 229] p 243 
(b) Consanguinity or Affinity [§ 230] p 244 
(c) Legitimacy [§ 231] p 244 
(d) Proof of Relationship [§ 232] p 245 
(2) Knowledge [§ 233] p 246 
(3) Mental Capacity [§ 234] p 246 
(4) Absence of Motive to Misrepresent [§ 235] p 246 
d. Unavailability of Direct Evidence [§ 236] p 247 
e. Necessity That Pedigree Be in Issue [§ 237] p 248 
f. Form of Declaration [§§ 238-245] p 248 
(1) Jn General [§ 238] p 248 
(2) Composite Statements [§§ 239-242] p 248 
(a) Reputation [§ 239] p 248 
(b) Lradition [§ 240] p 250 
(¢) Family Conduct [§§ 241-242] p 250 
aa. In General [§ 241] p 250 
bb. Acquiescence [§ 242] p 250 
(3) Oral Statements [§ 243] p 241 
(4) Written Statements [§ 244] p 251 
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(5) Inscriptions, Tombstones, Portraits, Etc. [§ 245] p 253 
g. Consideration of Surrounding Circumstances [§ 246] p 253 
h. Competency of Witness [§ 247] p 253 
i. Conclusion of Witness Not Admissible [§ 248] p 254 
7. Declarations as to Matters of Public and General Interest [§§ 249-258] p 254 
a. Rule Stated [§ 249] p 254 
b. Subject of Declaration [§§ 250-252] p 255 
~ (1) In General [§ 250] p 255 
(2) Matters of Private Interest [§§ 251-252] p 255 . 
(a) In General [§ 251] p 255 
(b) Private Boundaries [§ 252] p 255 
ce. Facts Incidentally Asserted [§ 253] p 256 : 
d. Competency of Declarant [§§ 254-256] p 256 
(1) Adequate Knowledge [§ 254] p 256 
(2) Absence of Motive to Misrepresent [§ 255] p 257 
(3) Disqualification as Witness [§ 256] p: 258 
e. Unavailability of Direct Evidence [§ 257] p 258 
f. Form of Declaration [§ 258] p 258 
8. Dying Declarations [§ 259] p 258 
C. Admissions and Confessions [§ 260] p 259 
D. Statemenis Part of the Res Geste [§ 261] p 259 
E. Independently Relevant Statements [§§ 262-317] p 259 
1. In General [§ 262] p 259 
2. Form of Statement [§ 263] p 261 
3. Circumstantial Evidence [§§ 264-312] p 261 
a. Basis of Opinion Generally [§ 264] p 261 
b. Bodily Condition [§§. 265-270] p 261 
(1) In General [§ 265] p 261 
(2) Form of Declaration [§§ 266-268] p 263 
(a) In General [§ 266] p 263 
(b) Haclamations of Pain [§ 267] p 264 
(c) Narrative Statements [§ 268] p 266 
(3) To Whom Made [§§ 269-270] p 267 | 
| 


(a) In General [§ 269] p 267 
(b) Physicians [§ 270] p 267 
c. Claim by One in Possession [§§ 271-280] p 270 
(1) In General [§§ 271-274] p 270 
(a) Rule Stated [§ 271] p 270 
(b) Necessity for Possession [§ 272] p 273 
(c) Character of Statement [§ 273] p 273 
(d) Possession Subordinate to Title of Another [§ 274] p 274 
(2) Real Property [§§ 275-278] p 274 
(a) In General [§ 275] p 274 
(b) Declarations as to Private Boundaries [§§ 276-277] p 275 
aa. In, General [§ 276] p 275 
bb. Death of Declarant [§ 277] p 275 
(¢) Form of Declaration [§ 278] p 276 
(3) Personal Property [§§ 279-280] p 276 
(a) In General [§ 279] p 276 
(b) EHaplanation of Possession [§ 280] p 277 
d. Effect of Observation [§ 281] p 277 
e. Fraud and Good Faith [§ 282] p 277 
f. Identification [§ 283] p 278 
g. Mental Condition [§§ 284-287] p 278 
(1) Im General [§ 284] p 278 
(2) Capacity for Resistance to Suggestions [§ 285] p 279 
(3) Mental Weakness and Insanity [§ 286] p 279 
(4) Power of Memory [§ 287] p 279 
h. Mental State [§§ 288-308] p 279 
(1) In General [§ 288-290] p 279 . 
(a) Rule Stated [§ 288] p 279 , 
(b) Time of Statement [§ 289] p 280 
(c) Narrative Statements [§ 290] p 280 
Assent or Dissent [§ 291] p 281 
_ Belief [§ 292] p 281 
Constraint [§ 293] p 281 
Fear [§ 294] p 281 
Friendship. [§ 295] p 281 
Indifference [§ 296].p 281 
Intent and Intention [§§ 297-301] p 281 
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(a) Rule Stated [§ 297] p 281 
(b) Applications of Rule [§ 298] p 283 
(c) Time of Declaration [§ 299] p 283 
(d) Declarations Favorable to Declarant [§ 300] p 284 
é (e) Death of Declarant [§ 301] p 284 
(9) Knowledge [§§ 302-304] p 284 
(a} Statements by Person Whose Knowledge Is Relevant [{§ 302] p 284: 
(b) Statements to Person Whose Knowledge Is Relevant [§ 303] p 284 
(¢) General Knowledge [§ 304] p 285 
(10) Malice [§ 305] p 286 
(11) Motive or Purpose [§§ 306-307] p 286 
(a) In General [§ 306] p 286 
(b) Of Departure or Absence [§ 307] p 286 . : 
(12) Readiness, Willingness, or Unwillingness [§ 308] p 287 , 
i. Provocation [§ 309] p 287 
j. Reasons Assigned [§ 310] p 287 
k. Recognition [§ 311] p 287 
l. Fortifying or Refreshing Memory [§ 312] p 287 
“tatements Constituent of Legal Results [§§ 313-317] p 287 
a. In General [§ 313] p 287 
b. Contracts, Agency, Bailment, Sale [§ 314] p 288 
ce. Notice, Demand, or Refusal [§ 315] p 288 
d. Denial or Disclaimer [§ 316] p 289 
e. Conspiracy, Libel, or Slander [§ 317] p 289 
F. Weight of Testimony as to Unsworn Stutements [§§ 318-322] p 289 
1. In General [§ 318] p 289 
2. Statements of Decedents [§ 319] p 291 
3. Positive and Negative Testimony [§ 320] p 292 
4. Circumstances Tending to Disparage Testimony [§ 321] p 292 
5. Circumstances Favorable to Testimony [§ 322] p 295 
IX. ADMISSIONS [(§§ 323-509] p 296 
A. Definitions and Distinctions [§ 323] p 296 
B. Extrajudicial Admissions [§§ 324-369] p 297 
1. Admissibility in General [§§ 324-327] p 297 
a. As to Matters of Fact [§ 324] p 297 
b. As to Matters of Law [§ 325] p 298 
ce. As to Matters of Opinion |§ 326] p 299 
d. As to Matters of Hearsay [§ 327] p 299 
. Purpose for Which Admitted [§ 328] p 299 
. Actions or Proceedings in Which Admitted [§ 329] p 299 
By Which Party Provable [§ 330] p 299 
. Relevancy and Materiality [§ 331] p 299 
. Certainty [§ 332] p 300 
. Voluntary Character [§ 333] p 301 
. Oral Admissions [§§ 334-336] p 301 
a. In General [§ 334] p 301 
b. Through Interpreter [§ 335] p 301 
ce. Over Telephone [§ 336] p 301 
9. Written Admissions [§§ 337-346] p 302 
a. In General [§ 337] p 302 
b. Particular Documents or Writings [§§ 338-344] p 303 
(1) Specialties [§ 338] p 303 
(2) Promissory Notes [§ 339] p 303 
(3) Letters [§ 340] p 303 
(4) Telegrams [§ 341] p 305 
(5) Memoranda [§ 342] p 305 
(6) Tax Returns or Assessments [§ 343] p 305 
(7) Miscellaneous [§ 344] p 306 
c. Ineffective Documents [§ 345] p 307 
d. Undelivered Documents [§ 346] p 308 
10. Offers of Compromise [§§ 347-351] p 308 
a. Offers in General [§ 347] p 308 
b. Independent Relevancy of Offer [§ 348] p 314 
c. Statement of Independent Facts [§ 349] p 314 
d. Offer “without Prejudice” [§ 350] p 316 
e. Functions of Court and Jury [§ 351] p 316 
11. Agreements for Compromise [§ 352] p 317 
12. Admissions by Conduct [§§ 353-355] p 317 
a. In General [§ 353] p 317 
b. Settlements or Compromises with Third Persons {§ 354] p 320 
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c. Attempts to Suborn Perjury or Suppress Evidence [§ 355] p 321 
13. Admissions by Silence or Acquiescence [§§ 356-368] p 321 
a. In General [§ 356] p 321 
b. Significance of Failure to Reply [§§ 357-361] p 322 
(1) Im General [§ 357] p 322 
(2) Hearing of Statement |§ 358] p 324 
(3) Understanding of Statement [§ 359] p 325 
(4) Knowledge of Party [§ 360] p 325 — 
(5) Right of Speaker to Information [§ 361] p 325 
ce. Determination as to Admissibility [§ 362] p 325 
d. In Respect to Written Statements [§§ 363-368] p 326 
(1) Letters and Telegrams [§§ 363-367] p 326 
; (a) General Rule [§ 363] p 326 
: (b) When Admissible [§ 364] p 326 
(c) For Purpose of Impeachment or Rebuttal [§. 365] p 327 
(d) Independent Relevancy [§ 366] p 327 
(e) Probative Force [§ 367] p 327 
(2) Other Documents or Writings [§ 368] p 327 
14. Time, Place, and Surrounding Circumstances [§ 369] p 329 
C, Judicial Admissions [§§ 370-396] p 329 
1. In General [§ 370] p 329 
2. Form of Admissions [§§ 371-396] p 330 
a. In General [§ 371] p 330 
b. Pleadings [§§ 372-384] p 331 
(1) In General [§ 372] p 331 
(2) In Same Case [§ 373] p 332 
(3) In Other Cases [§§ 374-379] p 333 
(a) In General [§ 374] p 333 
(b) Nature of Statement [§ 375] p 335 
(ce) Responsibility for Statement [§ 376] p 335 
(d) In Whose Favor Admissible [§ 377] p 336 
(e) Against Whom Admissible [§ 378] p 336 
(f) Independent Relevancy [§ 379] p 336 
(4) Abandoned or Superseded Pleadings [§§ 380-382] p 336 
(a) In General [§ 380] p 337 
(b) Against Whom Admissible [§ 381] p 339 
(ce) Independent Relevancy [§ 382] p 339 
(5) Unnecessary Pleadings [§ 383] p 339 
(6) Amendments Proposed but Disallowed [§ 384] p 339 
. Stipulations and Agreements as to Facts [§ 385] p 339 
. Affidavits [§ 386] p 341 
. Depositions [§ 387] p 341 
. Interrogatories [§ 388] p 342 | 
. Answers to Interrogatories [§ 389] p 342 
. Claim Statements [§ 390] p 348 | 
Testimony [§ 391] p 343 
. Applications for Continuances [§ 392] p 344 
. Notices [§ 393] p 344 
Forthcoming or Release Bonds [§ 394] p 344 
m. Instructions [§ 395] p 344 
n. Judgments [§ 396] p 345 
D. By Whom Made [§§ 397-489] p 345 
1. In General [§ 397] p 345 
2. Persons Not Sui Juris [§ 398] p 345 
3. Interest at Time of Statement [§ 399] p 345 
4, Parties to the Record [§§ 400-408] p 345 
a. In General [§ 400] p 345 
b. Coparties [§§ 401-406] p 348 
(1) Admissibility against Declarant [§ 401] p 348 
(2) Admissibility against Coparty [§§ 402-405] p 349 
(a) In General [§ 402] p 349 
(b) Community of Interest [§ 403].p 350 
(c) Joint Ownership or Interest [§ 404] p 351 
(d) Joint Liability [§ 405] p 352 
(3) Admissibility in Favor of Coparty [§ 406] p 352 
¢. Nominal Parties [§§ 407-408] p 352 
(1) In General [§ 407] p 352 
(2) Guardian ad Litem or Next Friend [§ 408] p 353 
5. Real Parties in Interest [§ 409] p 353 
6. Privies [§§ 410-432] p 354 
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a. In General [§ 410] p 354 
b. Necessity for Title in Declarant [§ 411] p 356 
c. Real Estate [§§ 412-419] p 356 
(1) Grantors [§§ 412-413] p 356 
(a) In General [§ 412] p 356 
(b) Statements after Alienation [§ 413] p 357 
(2) Mortgagors and the Like [§ 414] p 358 
(3) Lienholders [§ 415] p 358 
(4) Landlord and Tenant [§ 416] p 358 
(5) Donors [§ 417] p 358 
(6) Deceased Owners [§ 418] p 359 
(7) Husband and Wife; Dower Interest [§ 419] p 359 
d. Personal Property [§§ 420-431] p 359 
(1) Vendors [§§ 420-421] p 359 
(a) In General [§ 420] p 359 
(b) After Transfer [§ 421] p 360 
(2) Mortgagors and Pledgors [§ 422] p 360 
(3) Mortgagees [§ 423] p 360 
(4) Assignors [§§ 424-429] p 360 
(a) In General [§ 424] p 360 
(b) After Transfer [§ 425] p 361 | 
(ec) In Cases of Insolvency or Bankruptcy [§ 426] p 361 
(d) Of Negotiable Instruments [§§ 427-429] p 362 
aa. Before Transfer [§§ 427-428] p 362 
(aa) Transfer before Maturity [§ 427] p 362 
: (bb) Transfer after Maturity [§ 428] p 362 
bb. After Transfer [§ 429] p 362 
(5) Deceased Owners [§ 430] p 363 
(6) Donors [§ 431] p 363 
e. Independent Relevancy [§ 432] p 364 
7. Transferor, on Issue of Fraud on Creditors [§§ 433-438] p 364 
a. As Affecting Declarant [§ 433] p 364 
b. As Affecting Transferee [§§ 434-438] p 365 
(1) Statements before Transfer [§ 434] p 365 
(2) Statements after Transfer [\§ 485-438] p 365 
(a) General Rule [§ 435] p 365 
(b) When Admissible [§§ 436-438] p 365 
aa. Connection with Prior Declarations [§ 436] p 365 
bb. Acquiescence of Transferee [§ 437] p 366 
ec. Where Collusion Independently Shown [§ 438] p 366 
8. Debtor, as Affecting Creditor [§ 439] p 367 
9. Agents and Employees [§§ 440-448] p 367 
a. In General [§§ 440-445] p 367 
(1) Rule Stated [§ 440] p 367 
(2) Proof of Agency [§ 441] p 367 
(3) Res Geste Statements [§ 442] p 377 
(4) Narrative Statements [§ 443] p 379 
(5) Relation Must Exist When Statement Made [§ 444] p 380 
(6) Independent Relevancy [§ 445] p 381 : 
b. Character of Agency [§§ 446-458] p 382 
(1) In General [§ 446] p 382 
(2) Subagents [§ 447] p 382 
(3) Particular Occupations or Employments [§§ 448-457] p 383 
(a) Building [§ 448] p 383 
(b) Bailment [§ 449] p 383 
(c) Dealings in Property [§ 450] p 383 
(d) Insurance [§ 451] p 383 
(e) Interpreters [§ 452] p 384 
Maritime Affairs [§ 453] p 384 
Mechanical Occupations {§ 454] p 384 
Mercantile Affairs [§ 455] p 384 
i) Sheriffs and Constables [§ 456] p 385 
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ce. Form of Statement [§ 459] p 385 
d. Agents of Private Corporations [§§ 460-466] p 386 
(1) In General [§ 460} p 386 
(2) Officers and Employees [S§ 461-462] p 387 
(a) General Rule as to Officers [§ 461] p 387 
(b) Particular Officers and Employees |§ 462] p 388 
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(3) Stockholders [§ 463] p 389 
(4) Agents for Railroad Corporations [§§ 464-465] p 390 
(a) In General [§ 464] p 390 
(b) Particular Officers or Employees [§ 465] p 390 
(5) Agents for Street Railway Corporations [§ 466] p 392 
e. Agents for Public Corporations [§ 467] p 392 
f. Particular Forms of Agency [§§ 468-488] p 393 
(1) Attorneys [§§ 468-469] p 393, 
(a) In General [§ 468] p 393 
(b) Judicial Admissions [§ 469] p 394 
(2) Conspirators and Persons Acting Together [§§ 470-474] p 396 ° 
(a) In General [§ 470] p 396 
(b) Common Purpose [§ 471] p 397 
(c) Nature and Object of Statement [§ 472] p 398 
(d) Independent Relevancy [§ 473] p 399 
(e) Narrative Statements [§ 474] p 399 
(3) Domestic Relations [§§ 475-476] p 399 
(a) Parent and Child [§ 475] p 399 
(b) Husband and Wife [§ 476] p 400 
(c) Brothers and Sisters [§ 477] p 402 
(4) Master and Servant [§ 478] p 402 
(5) Partners [§§ 479-482] p 402 
(a) In General [§ 479] p 402 
(b) Proof of Partnership [§ 480] p 403 
(c) Scope of Declarations [§ 481] p 403 
(d) Statements after Dissolution of Partnership [§ 482] p 404 
(6) Principal and Surety [§ 483] p 405 
(7) Principal and Guarantor [§ 484] p 406 
(8) Fiduciaries [§§ 485-487] p 406 
(a) Trustees [§ 485] p 406 
(b) EHxecutors and Administrators [§ 486] p 407 
(ce) Guardians [§ 487] p 407 
(9) Insured and Beneficiary [§ 488] p 408 
10. Strangers [§ 489] p 408 
E. To Whom Made [§ 490] p 410 
F. Proof and Effect [§§ 491-509] p 410 
1. Laying Foundation [§ 491] p 410 
. Who May Testify [§ 492] p 410 
. Connecting Admission [§ 493] p 411 
. Mode of Proof [§ 494] p 411 
. Duty to Show Entire Statement [§ 495].p 411 
. Right to Show Entire Statement [§§ 496-498] p 4138 
a. Party Offering Admission [§ 496] p 413 
b. Party against Whom Adnussion Introduced [§§ 497-498] p 413 
(1) In General [§ 497] p 413 
(2) Self-Serving Statements [§ 498] p 414 
7. Entire Statement to Be Considered [§ 499] p 415 
8. Construction of Statements [§ 500] p 415 
9 
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. Denial of Statements [§ 501] p 417 
. Conclusiveness of Admissions [§§ 502-506] p 417 
a. Hatrajudicial Admissions |[§§ 502-504] p 417 
(1) In General [§ 502] p 417 
(2) Admissions of Coparty or Privy [§ 503] p 420 
(3) Admissibility of Counter Declarations |§ 504] p 421 
b. Judicial Admissions [§§ 505-506] p 421 
(1) In Same Case [§ 505] p 421 
(2) In Other Proceedings [§ 506] p 423 
11. Weight of Admissions [§§ 507-508] p 424 
a. In General [§ 507] p 424 
b. Tacit Admissions [§ 508] p 426 
12. To Which Party Available [§ 509] p 426 
X. FORMER EVIDENCE [§§ 510-534] p 427 
A. In General [§§ 510-512] p 427 
1. Rule Stated [§ 510] p 427 
2. Nature of Former Trial [§ 511] p 428 
3. Tribunal before Which Ewidence Given [§ 512] p 428 
B. Identity of Parties [§§ 513-514] p 428 
1. In General [§ 513] p 428 
2. Privity [§ 514] p 429 
C. Identity of Issue [§ 515] p 430 
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| D. Opportunity for Cross-Examination [§ 516] p 431 
K. Excuses for Nonproduction of Witness [§§ 517-523] p 431 

1. In General [§ 517] p 431 

2. Death [§ 518] p 433 

3. Absence [§§ 519-520] p 433 

a. In General [§ 519] p 433 
b. Procurement of Adverse Party [§ 520] p 436 

4. Disqualification [§ 527] p 436 

5. Mental Incapacity [§ 522] p 436 

6. Inability to Attend [§ 523] p 436 
F. Scope of Proof Required [§§ 524-526] p 437 

1. Early Requirements [§ 524] p 437 

2. Modern Requirements [§ 525] p 437 

3. Entire Examination [§ 526] p 438 
G. Media of Proof [§§ 527-532] p 439 

1. Notes or Memoranda [§§ 527-530] p 439 
A a. In General [§ 527] p 439 
| b. Of Attorney [§ 528] p 439 
| c. Of Judge [§ 529] p 440 
| d. Of Stenographer [§ 530] p 440 
| end 2. Record [§ 531] p 441 

3. Witnesses [§ 532] p 442 
H. Effect [§ 533] p 443 
I. Impeachment [§ 534] p 443 


XI. RES GESTZ [§§ 535-559] p 443 
A. In General [§ 535] p 443 
B. Main or Principal Fact [§§ 536-539] p 449 
1. Necessity [§ 536] p 449 
2. Admissibility [§ 537] p 450 
3. Equivocalness [§ 538] p 450 
4, Duration or Extent [§ 539] p 450 ; 
C. Accompanying Acts or Statements [§§ 540-558] p 450 
1. By Whom Done or Made [§§ 540-542] p 450 
a. In General [§ 540] p 450 
b. Persons Not Competent to Testify [§ 541] p 451 
ce. Mental Condition of Declarant [§ 542] p 451 
2. Time of Act or Statement [§§ 5438-545] p 451 
a. In General [§ 543] p 451 
b. Antecedent Facts or Statements [§ 544] p 453 
ce. Subsequent Facts, or Statements [§ 545] p 464 
. Place of Act or Statement [§ 546] p 458 
. Form of Statement [§ 547] p 458 
. Explanatory Character [§ 548] p 458 
. Spontaneity [§§ 549-557] p 461 
a. In General [§ 549] p 461 
b. Determination as to Spontaneity [§§ 550-555] p 462 
(1) In General [§ 550] p 462 
(2) Elements for Consideration [§§ 551-555] p 462 
(a) Time Elapsed [§ 551] p 462 
(b)\ Place of Act or Statement [§ 552] p 465 
(ce) Condition of Declarant [§§ 553-554] p 465 
aa. In General [§ 553] p 465 
bb. Influence of Intervening Occurrences [§ 554] p 466 
(d) Nature and Circumstances of Statement [§ 555] p 467 
e. Narrative Excluded [§§ 556-557] p 467 
(1) General Rule [§ 556] p 467 
(2) Admissions [§ 557] p 469 
7. Expressions of Opinion [§ 558] p 469 
D. Attendant Circwmstances [§ 559] p 470 


XII. CHARACTER AND REPUTATION [§§ 560-587] p 470 
A. Distinction [§ 560] p 470 
B. Admissibility of Evidence of Character [§§ 564-568] p 470 
. General Rule [§ 561] p 470 
. Where Character in Issue [§ 562] p 472 
. Where Character Relevant [§ 563]'p 472 
. Where Action Involves Charge of Crime or Wrong [§ 564] p 473 
. Relevancy and Materiality [§ 565] p 474 
. Effect of Admission of Evidence [§ 566] p 476 
. Knowledge of Character of Third Person {§ 567] p 477 
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8. Impeachment of Witness [§ 568] p 477 
C. Admissibility of Evidence as to Reputation [§§ 569-571] p 477 
1. In General [§ 569] p 477 
2. Where Reputation in Issue [§ 570] p 477 
3. Where Reputation Relevant [§ 571] p 477 
D. Mode of Proof [§§ 572-586] p 478 
1. In General L$ 572] p 478 
2. Functions of Court [§ 573] p 479 
3. General Reputation [$f 574-577] p 479 
a. In General [§ 574] p 479 
b. Time to Which Evidence Must Relate [§ 575] p 480 
ce. Place to Which Kvidence Must Relate |§ 576] p 480 
d. Knowledge of Witness [§ 577] p 481 
4. Rumor [§ 578] p 481 
5. Specific Acts [§§ 579-583] p 481 
a. In General [§ 579] p 481 
b. Acts of Animals [§ 580] p 483 
c. Cross-Examination [§ 581] p 483 
d. Rebuttal [§ 582] p 483 
e. Independent Relevancy {§ 583] p 484 
6. Inference from Observation [§ 584] p 484 
7. Negative Evidence [§ 585] p 484 
8. Written Declarations [§ 586] p 485 
EK. Weight of Evidence [§ 587] p 485 
XIN. OPINION [§§ 588-831] p 485 
A. Rule of Exclusion [§§ 588-593] p 485 
1. In General [§ 588] p 485 
2. Form of Statement [§ 589] p 486 
3. Unwarranted Conclusions [§ 590] p 492 
4. Trial by Court [§ 591] p 492 
5. Specific Matters within Rule [§ 592] p 492 
6. Independent Relevancy -[§ 593] p 498 
B. Relaxation of Rule [§§ 594-601] p 498 
1. In General [§ 594] p 498 
2. Requirements for Admissibility [§§ 595-596] p 498 
a. Relevancy [§ 595] p 498 
b. Necessity [§ 596] p 498 
3. Invasion of Province of Jury [$$ 597-600] p 502 
a. In General [§ 597] p 502 
b. Issue as to Damages [§§ 598-599] p 504 
(1) When Opinion Rejected [§ 598] p 504 
(2) When Opinion Received [§ 599] p 507 
c. Issue as to Negligence [§ 600] p 510 
4. Discretion of Court [§ 601] p 514 
C. Suppositions [{§ 602] p 514 
D. Understanding [§ 603] p 515 
E. Qualifications of Witness [§§ 604-610] p 516 
a In General [§ 604] p 516 
2. Ordinary Observer [§ 605] p 518 
3. Skilled Witness [§§ 606-607] p 519 
a. In General [§ 606] p 519 
b. Degree of Skill or Knowledge [§ 607] p 522 
-4: Expert Witness [§ 608] p 522 
5. Determination as to Competency [§§ 609-610] p 528 
a. In General [§ 609] p 523 
b. Discretion of Court [§ 610] p 526 
FE. Statements of Fact [§§ 611-650] p 527 
1. Ordinary Observer [§§ 611-623] p 527 
a. In General [§ 611] p 527 
b. Facts Part of Common Stock of Knowledge [§ 612] p 530 
¢. Complex or Collective Facts [§ 613] p 531 
d. Subjects of Testimony [§§ 614-623] p 532 . 
(1) Animals [§ 614] -p 532 
(2) Business and Conduct Thereof [§ 615] p 533 
(3) Contracts, Sales, and Mortgages [§ 616] p 534 
(4) Health and Physical Condition [§ 617] p 534 
(5) Indebtedness [§ 618] p 534 
(6) Ownership [§ 619] p 534 
(7) Possession [§ 620] p 534 
(8) Railroads and Street Railroads [§ 621] p 535 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


es: 
ae Ee 


EVIDENCE [22 O.ik] 15 


(9) Financial Condition [§ 622] p 535 
(10) Other Matters [§ 623] p 535 
2. Skilled Witness [§§ 624-650] p 536 
a. General Rule [§ 624] p 536 
b. Subjects of Testimony [§§ 625-650] p 537 
(1) Accounting [§ 625] p 537 
(2) Agriculture [§ 626] p 537 
(3) Animals [§ 627] p 537 
) Building Trades [§ 628] p 538 
) Chemistry and Physiology [§ 629] p 539 
) Ecclesiastical Affairs [§ 630] p 539 
) Electricity [§ 631] p 539 
) Engineering [§ 632] p 539 
) Insurance [§ 633] p 539 
) Law [§§ 634-636] p 540 
(a) In General [§ 634] p 540 
(b) Foreign or Sister State Law [§§ 635-636] p 540 
aa. In General [§ 635] p 540 
bb. Qualifications of Witness [§ 636]. p 541 
) Logging [§ 637] p 542 
) Manufacturing [§ 638] p 542 
) Mechanics [§ 639] p 542 
) Medicine and Surgery [§ 640] p 543 
) Mercantile Affairs [§ 641] p 545 
) Military Affairs [§ 642] p 546 
) 
) 
) 
) 
) 
) 


Mining [§ 643] p 546 
Natural History [§ 644] p 546 
Nautical Matters [§ 645] p 546 
Oyster Culture [§ 646] p 546 
Railroads [§ 647] p 546 
Street Railways [§ 648] p 549 
(23) Trade Terms [§ 649] p 549 
(24) Usages and Customs [ 650] p 550 
G. Inferences from Sensation [§§ 651-730] p 551 
1. Ordinary Witness [§§ 651-727] p 551 
. In General [§ 651] p 551 
. Stating Facts on Which Opinion Based [§ 652] p 551 
. Positive Inferences [§ 653] p 553 
. Negative Inferences [§ 654] p 554 
. Appearance [§ 655] p 554 
. Conduct [§§ 656-657] p 557 
(1) Human Beings |§ 656] p 557 
(2) Animals [§ 657] p 558 
g. Estimates [§§ 658-592] p 559 
(1) In General [§ 658] p 558 
(2) Ability [§ 659] p 559 
(3) Age [§ 660] p 560 
(4) Area [§ 661] p 561 
(5) Cause or Effect [§ 662] p 561 
(6) Cost or Expense [§ 663] p 564 
(7) Damages [§ 664] p 564 
(8) Dimensions [§ 665] p 564 
(9) Direction [§ 666] p 564 
(10) Distance [§ 667] p 565 
(11) Earning Capacity [§ 668] p 566 
(12) Force [§ 669] p 566 
(13) Grade [§ 670] p 566 
(14) Location [§ 671] p 566 
(15) Number [§ 672] p 566 
(16) Profit and Loss [§ 673] p 566 
(17) Quality [§ 674] p 567 
(18) Quantity [§ 675] p 567 
(19) Speed [§ 676] p 567 
(20) Temperature [§ 677] p 572 
(21) Time and Duration [§ 678] p 572 
(22) Value [§§ 679-691] p 573 
(a) In General [§ 679] p 573 
(b) Basis of Opinion [§§ 680-681] p 575 
aa. In General [§ 680] p 575 
bb. Similar Property [§ 681] p 575 
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(ec) Qualifications of Witness [§ 682] p 577 
(d) Value of Personal Property [§§ 683-684) p 581 
aa. Opinion of Owner [§ 683] p 581 
bb. Opinion of Other Persons [§ 684] p 582 
{e) Value of Real Property [§§ 685-686] p 586_ 
aa. Opinion of Owner [§ 685] p 586 
bb. Opinion of Other Persons [§ 686] p 587 
(f) Value of Services [§§ 687-688] p 592 
aa, Opinion of Person Rendering [§ 687] p 592 
bb. Opinion of Other Persons [§ 688] p 593 
(g) Tests of Inference or Judgment |§§ 689-690] p 594 
aa. In General [§ 689] p 594. 
bb. On Cross-Examination [§ 690] p 595 
(h) Weight of Evidence [§ 691] p 595 
(23) Weight [§ 692] p 596 
h. Identity and CEP dotibe [§ 693] p 597 
i. Intoxication [§ 694] p 599 
j. Mental Condition [§§ "695-703] p 599 
(1) Of Witness [§ 695] p 599 
(2) Of Other Persons [§§ 696-703] p 599 
(a) In General [§ 696] p 599 
(b) Change in Condition [§ 697] p 604 
(c) Insanity [§§ 698-703] p 604 
aa. General Rule [§ 698] p 604 
2: bb. Opportunity for Observation [§ 699] p 606 
ce. Enumeration of Facts [§ 700] p 607 
dd. Discretion of Court |§ 701] p 609 
ee. Subscribing Witnesses [§ 702] p 609 


ff. Minority Rule Denying ‘Admissibility [§ sd p 610 


k. Mental State [§§ 704-707] p 610 
(1) Of Witness [§ 704] p 610 
(2) Of Other Persons [§§ 705-706] p 614 
ra (a) When: Received'[§ 705] p 614 
: (b) When Rejected [§ 706] p 616 
(3) Of Animals [§ 707] -p 617. © 
Necessity [§ 708] p 617 
. Pecuniary Condition [§ 709] p 617 
. Physical Condition [§§ 710-712] p 618 
(1) Of Witness [§ 710] p 618 
(2) Of Other Persons [§ 711] p 618 
(3) Of Animals [§ 712] p 622. 
o. Possibility [§ 713] p 623 
p. Probability [§ 714] p 623 
= q. Resemblance [§§ 715-723] p 623 
(1) In General [§ 715] p 623 
(2) Handwriting [§§ 716-723] p 624 
(a) In General [§ 716] p 624 
(b) Qualifications of Witness [§§ 717-721] p 624 
aa. In General [§ 717] p 624 
bb. Seeing Person Write [§ 718] p 625 
ce. Receipt of Documents [§ 719] p 627 
dd. Other Experience [§ 720] p 628 


Sat 


ee. Time or Purpose of Acquiring Knowledge [§ 721] p 629 


(ce) Form of Statement [§ 722] p 630 
(d) Comparison of Handwriting Ye 723] p 630 
r. Sound [§ 724] p 631 
s. Sufficiency [§ 725] p 631 
t. Utility [§ 726] p 632 
‘u. Weather [§ 737) p 632 
2. Skilled Witness [§§ 728-730] p 632 
a. In General [§ 728] p 632 
B Stating Facts on Which Opinion Based [§ 729) p 634 
. Particular Subjects [§ 730] p 634 
tal Conctastons of Law [§§ 731-732] p 634 
1. Rule of Exclusion [§ 731] p 634 
2. When Received [§ 732] p 638 \ 
J. Judgments of Experts [§§ 733-736] p 639 
1. In General [§ 733] p 639 
2. Basis of Judgment [§ 734] p 639 
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3. Conjecture Excluded [§ 735] p 640 
4, Range of Testimony [§ 736] p 641 
J. Subjects of Skilled Inference or Expert Judgment [§§ 737-789] p 643 
. Agriculture [§ 737] p 648 
2. Animals [§ 738] p 643 
3. Building Trades [§ 739] p 645 
4. Cause and Effect [§ 740] p 647 
5. Chemistry and Physics [§ 741] p 648 
6. Conduct of Business [§ 742] p 649 
ie 
8 
9 


= 


, ai agen Condition, or Repair of Structures, Machinery, and Appliances [§ 743] 
p 65 
. Documents [§ 744] p 651 
. Due Care and Proper Conduct [§ 745] p 652 
10. Earning Capacity [§ 746] p 653 
11. Electricity [§ 747] p 653 
12. Engineering [§ 748] p 654 
13. Engraving [§ 749] p 654 
14. Firearms [§ 750] p 654 
15. Ichthyology .[§ 751] p 655 
16. Insurance |§ 752] p 655 
17. Legal Matters [§ 753] p 656 
18. Logging and Lumber [§ 754] p 656 
19. Management and Operation of Vehicles, Machinery, and Appliances {§ 755] p 656 
20. Manufacturing [§ 756] p 657 
21. Mechanics [§ 757] p 657 
22. Medical, Surgical, or Physiological Matters [§§ 758-767] p 661 
a. In General [§ 758] p 661 
| b. Mental Capacity or Condition [§$ 759-760] p 668 
| (1) In General [§ 759] p 668 
(2) Form of Statement [§ 760] p 669 
Basis of Inference or Judgment [§ 761] p 669 
Mechanical or Necessary Inferences [§ 762] p 672 
Probabilities |§ 768] p 673 
Time as of Which Opinion Stated [§ 764] p 675 
Qualifications of Witness [\\ 765-766] p 675 
(1) In General [§ 765] p 67. 
(2) As to Mental Capacity or Condition [§ 766] p 678 
h. Statements Excluded. [§ 767] p 679 
23. Mental State [§ 768] p 680 
24. Mercantile Affairs [§ 769] p 680 
° 25. Military Affairs [§ 770] p 680 
26. Mining and Excavation [§ 771] p 680 
27. Nature, Condition, and Qualities of Objects [§ 772] p 681 
28. Nautical Matters [§ 773] p 682 
29. Physical Facts [§ 774] p 683 
30. Photography [§ 775] p 683 
31. Quantity or Capacity [§ 776] p 684 ater ve Tee Teanay 
32. Race~[§ 777] p 684 ee IN 6 ath 
33. Railroading [§ 778] p 684 : 
34. Street Railways [§ 779] p 689 
35. Surveying [§ 780] p 690 SA TPES APR 
36. Tanning [§ 781] p 690 
37. Telegrams [§ 782] p 691 
38. Transportation [§ 783] p 691 
39. Typewriting [§ 784] p 691 
40. Value [§§ 785-789] p 691 
a. In General [§ 785] p 691 
b. Personal Property [§ 786] p 693 
ce. Real Estate [§ 787] p 695 
d. Services [§ 788] p 698 
e. Market Value [§ 789] p 700 
K. Examination of Witnesses [§§ 790-814] p 702 
1. Ordinary Observers [§§ 790-791] p 702 
a. In General [§ 790] p 702 
b. Cross-Examination [§ 791] p 703 
2. Skilled Observers and Experts [§§ 792-814] p 704 
a. In General [§ 792] p 704 
b. Discretion of Court [§ 793] p 705 
c. Questions [§§ 794-807] p 705 
(1) In General [§ 794] p 705 
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(2) Hypothetical Questions [§§ 795-803] p 706 
(a) In General [§ 795] p 706 
(b) Form and Scope [§§ 796-803] p 708 
aa. In General [§ 796] p 708 
bb. Length of Question [§ 797] p 709 
ce. Leading Questions [§ 798] p 710° 
dd. Coloring, Exaggeration, or Partisanship [§ 799] p 710 
ee. Facts to Be Assumed [§ 800] p 710 
' ff. Submission of Question to Opposite Party [§ 801] p 712 . 
Peey ¢ } gg. Harmless KHrror in Permitting Question [§ 802] p 712 
_ hh. Illustrative Cases [§ 803] p 713 
(3) Establishment of Facts Stated [§ 804} p 713 
(4) Knowledge of Witness as Basis of Hypothetical Question [§ 805] p 716 
(5) Questions “Upon the Evidence” [§§ 806-807] p 717 
(a) When Allowed [§ 806] p 717 
(b) When Rejected [§ 807] p 718 
d. Answers [§§ 808-812] p 720 
(1) In General [§ 808] p 720 
(2) Statement as to Cause and Effect [§ 809] p. 721 
(3) Answers to Hypothetical Questions [§ 810] p 721 
(4) Matters Proper for Consideration in Answering [§ 811] p 722 
(5) Stating Reasons for Opinion [§ 812] p 722 
’ ot -e, Cross-Examination [§ 813] p 722 
f. Redirect Examination [§ 814] p 725 
L. Indirect Evidence of Opinion. [§ 815] p 726 
M. Tests of Opinion Evidence [§§ 816-822] p 726 
1. In General [§ 816] p 726 
2. Inference [§§. 817-820] p 726 
a. In General [§ 817] p 726 
b. Accuracy of Observation [§ 818] p 726 
c. Facts or Premises Supplied [§ 819] p 726 
d. Correctness of Reasoning [§ 820] p 727 
3. Judgment of Expert [§§ 821-822] p 727 
a. In General [§ 821] p 727 
b. On Cross-Examination [§ 822] p 728 
N. Weight of Opinion [§§ 823-828] p 728 
1. In General [§ 823] p 728 
. Inference [§ 824] p 733 
. Judgment of Expert [§ 825] p 735 
. Supporting Opinion [§ 826] p 736 
. Impairment or Impeachment of Opinion [§ 827] p 737 
. Conflict of Evidence [§ 828] p 738 
O. Standard Treatises in Connection with Opinion [§§ 829-831] p 739 
1. On Direct Examination [§ 829] p 739 
2. On Cross-Examination [§ 830] p 740 
3. For Purpose of Contradiction [§ 831] p 741 


XIV. RES INTER ALIOS [§§ 832-833] p 741 
A. General Discussion of Rule [§ 832] p 741 
B. Relevancy [§ 833] p 742 


XV. SIMILAR ACTS OR OCCURRENCES [§§ 834-855] p 743 
A. In General [§ 834] p 743 
B. Similar Acts [§§ 835-838] p 744 
1. Rule Stated [§ 835] p 744 
2. When Admitted [§§ 836-838] p 746 
a. In General [§ 836] p 746 
b. Course of Conduct or Dealing [§ 837] p 748 
ce. Habit [§ 838] p 749 ° 
C. Similar Occurrences [§§ 839-855] p 750 
1. Rule Stated [§ 839] p 750 
2. Similarity in Essential Conditions [§ 840] p 751 
3. Continuing Facts [§ 841] p 754 
4. Experiments [§§ 842-854] p 755 
a. Admissibility of Evidence [§§ 842-849] p 755 
(1) In General [§ 842] p 755 
(2) Criterion for Admissibility [§ 843] p 755 — 
(3) Determination as to Admissihility [§ 844] p 756 
(4) Facts or Theories Already Established [§ 845] p 756 
(5) Immaterial or Irrelevant Facts [§ 846] p 756 
(6) Notice to Adverse Party [§ 847] p 756 
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(7) Haclusive Power of One Party to Make Experiments [§ 848] p 756 
(8) Haperiments Made with View to Introduction in Evidence [§ 849] p 756 
b. Object or Purpose of Experiment [§§ 850-851] p 757 
(1) In General [§ 850] p 757 
(2) In Support or Explanation of Opinion Evidence [§ 851] p 758 
e. Similarity of Conditions [§ 852] p 758 
d. Mode of Proof [§ 853] p 759 yb 
e. Weight of Evidence [§ 854] p 759 
5. On Issue as to Value [§ 855] p 759 


XVI. ATTENDANT CIRCUMSTANCES [§§ 856-859] p 763 
A. Capability. [§ 856] p 763 ; 
B. Skill [§ 857] p 764 
C. Presence at Given Locality [§ 858] p 764 
D. System of Codrdinate Action [§ 859] p 764 
XVII. CAUSATION ESTABLISHED BY INDUCTION [§§ 860-862] p 764 
A. Results Where Alleged Cause Present [§ 860] p 764 
B. Results Where Alleged Cause Absent [§ 861] p 765 
C. Results Indicating a Different Cause [§ 862] p 765 ° 
XVIII. INSPECTION [§{§ 863-899] p 766 
A. In General [§ 863] p 766 
B. Power and Duty of Court [§ 864] p 766 
C. Amplification or Explanation of Evidence [§§ 865-870] p 767 
. In General [§ 865] p 767 
. Photographs. [§ 866] p 768 
. Casts [§ 867] p 768 
. Duplicates [§ 868] p 768 
. Models [§ 869] p 768 
. Maps and Diagrams [§ 870] p 768 
D. Animals [§ 871] p 768 
E. Articles in General [§ 872] p 769 
F. Documents [§§ 873-896] p 771 
1. In General [§ 873] p 771 
2. Comparison of Handwritings [§§ 874-896] p 771 
a. In General [§ 874] p 771 
 b. Rule in Absence of Statute [§§ 875-878] p 771 
(1) In England and Canada [§ 875] p 771 
(2) In United States [$$ 876-878] p 772 
(a) Comparison by Court or Jury [§§ 876-877] p 772 
aa. Papers in Evidence or Part of Record [§ 876] p 772 
bb. Irrelevant Writings Not in Record [§ 877] p 773 
(b) Comparison by Witnesses [§ 878] p 775 
. Rule under Statutes [§ 879] p 777 : 
. Qualifications of Witness [§ 880] p 779 trade A, wD 
. Production of Disputed Writing [§ 881] p 780 as 
. The Specimen or Standard [§§ 882-891] p 781 
(1) Function [§ 882] p 781 
(2) Production in Court [§ 883] p 781 
(3) Establishment of Genuineness [§§ 884-885] p 781 
(a) In General [§ 884] p 781 
(b) Ancient Documents [§ 885] p 784 
(4) By Whom Prepared [§ 886] p 784 
(5) Time and Circumstance of Preparation [§§ 887-888] p 784 
(a) In General [§ 887] p 784 
(b) Writings Made at Trial [§ 888] p 784 
(6) Character of Writing [§ 889] p 785 
(7) Photographic and Other Copies [§ 890] p 785 
(8) Submission to Opposite Party [§ 891] p 786 
g. Mode of Comparison [§ 892] p 786 
h. Mode of Testifying [§ 893] p 786 
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1. Cross-Examination [§ 894] p* 786 
j. Weight of Evidence [§ 895] p 786 
k. On Issue of Identity of Persons [§ 896] p 787 
G. Persons [§§ 897-898] p 787 
1. In General [§ 897] p 787 
2. Exhibition of Injuries [§ 898] p 788 
H. Experiments before Jury [§ 899] p 790 
XIX. DOCUMENTARY EVIDENCE [§§ 900-1218] p 791 
A. Definition and Nature [§ 900] p 791 
B. Public Records and Documents [§§ 901-934] p 791 


For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number. 


20. [22 0. J.] EVIDENCE 


1, In General [§ 901] p 791 
2. State Papers [§ 902] p 793 
3. Laws [§§ 903-905] p 793 
a. In General [§ 903] p 793 
b. Statutes of Sister States or Foreign Countries [§ 904] p 793 
c. Municipal Ordinances [{§ 905] p 794 
4, Fudicial Records and Proceedings [§§ 906-913] p 794 
. In General [§ 906] p 794 
. Records of Courts of Probate [§ 907] p 796 
. Justices’ Records [§ 908] p 797 
. Docket Entries, Minutes, Original Papers, Etc. [§ 909] p 797 
. Matters Included in Record [§ 910] p 799 
. Authentication of Records [§§ 911-912] p 800 
(1) In General [§ 911] p 800 
(2) Justices’ Records [§ 912] p 800 
Of What Record Is Evidence [§ 913] p 801 
5. Official Registers and Documents [§§ 914-997] p 801 | 
a. In General [§ 914] p 801 
b. Particular Records or Documents [§ 915] p 803 
c. Land Office Records and Proceedings [§§ 916-921] p 807 
(1) In General [§ 916] p 807 
(2) Patents and Grants [§ 917] p 807 
(3) Surveys and Maps |§ 918] p 808 
(4) Official Correspondence [§ 919] p 808 
(5) Certificates of Land Officers [§§ 920-921] p 809 
(a) In General [§ 920] p 809 
(b) Authentication [§ 921] p 809 
d. Official Certificates [§ 922] p 809 
e. Records of Private Writings [§§ 923-924] p 811 
(1) In General [§ 923] p 811 
(2) Defective or Unauthorized Records [§ 924] p 812 
f. Authentication of Document [§ 925] p 812 - 
g. Of What Record Is Evidence [§ 926] p 814 
h. Explanation of Document by Custodian [§ 927] p 814 
6. Incomplete or Altered Records [§§ 928-933] p 814 
a. In General [§ 928] p 814 
b. Judicial Records [§§ 929-933] p 815 
(1) In General [§ 929] p 815 
(2) Judgment Entries [§ 930] p 816 
(3) Verdicts [§ 931] p 815 
(4) Haecutions [§ 932] p 818 
(5) Effect of Recitals in Judgment or Decree {§ 933] p 818 
7. Character of Record as Primary or Secondary Evidence [§ 934] p 818 
C. Authenticated Transcript or Copies [§§ 935-1026] p-819 
1. Public Records and Documents Generally [§§ oer) p 819 
a. Statement of Rule [§ 935] p 819 
b. Sworn or Examined Copies [§ 936] p 821 
ce. Certified Copies [§ 937] p 821 
o Presence of Superfluous Matter [§ 938] p 823 
Grade of Evidence [§ 939] p 823 
2. Judicial Records [§§ 940-954] p 823 : 
. In General [§ 940] p 823 
. Hxemplified Copies {9 941] p 824 
. Office Copies [§ 942] p 824 
. Examined or Sworn Copies [§ 943] p 825 
. Records of Courts of Probate [§ 944] p 825 
. Justices’ Records [§ 945] p 826 
. Executions and Returns [§ 946] p 826 
. Stenographers’ Notes and Rates. [§ 947] p 826 
Copy of a Copy [§ 948] p 826 
. Copy of Unrecorded Order [§ 949] p 827 
. Incomplete Copies [§ 950] p 827 
- Errors or Omissions in Transcript [§\ 951-954] p 827 
(1) Clerical Errors [§ 951] p 827 
(2) Omission to Copy Seal [§ 952] p 827 
(3) Omission of Judge’s Signature - Title [§ 953] p 827 
(4) Correction of Errors [§ 954] p 827 
3. Public Grants and Land Office Records [oe 955-963] p 827 
a. In General [§ 955] p 827 
b. Patents and Grants [§ 956] p 828 
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. Maps and Surveys [§ 957] p 828 
. Official Correspondence [§ 958] p 828 
. Transfers and Assignments [§ 959] p 829 
. Prwwate Papers in Land Office [§ 960] p 829 
. Hatracts [§ 961] p 829 
. Duplicate or Second Copy [§ 962] p 829 
1. Form and Sufficiency of Copy [§ 963] p 829 
4, Records of Private Writings [§§ 964-973] p 830 
a. Certified Copies [§§ 964-971] p 830 
(1) In General [§ 964] p 830 
(2) Unauthorized or Defective Records [§§ 965-968] p 832 
(a) In General [§ 965] p 832 
(b) Writing Defectively Executed or Acknowledged [§ 966] p 833 
(¢) Recording at Improper Place [§ 967] p 833 
, (d) Record Not Made within Prescribed Time [§ 968] p 834 
(3) Sufficiency of Copy [§ 969] p 834 . 
(4) Cross-Examination of Maker of Affidavit [§ 970] p 834 
(5) Rebutting Evidence [§ 971] p 834 
b. Sworn or Examined Copies [§ 972] p 834 
c. Abstracts of Title [§ 973] p 835 
5. Certification or Exemplification [§§ 974-993] p 835 
a, Public Records Generally [§§ 974-980] p 835 
(1) Necessity [§ 974] p 835 
(2) Authority of Officer to Certify [§ 975] p 835 
(3) Mode and Form of Authentication [§§ 976-979] p 836 
(a) In General [§ 976] p 836 
(b) Seal [§ 977] p 837 
(c) Signature and Recital of Official Character [§ 978] p 838 
(d) Verification [§ 979] p 838 
(4) Certificate of Fact or Conclusion from Record [§ 980] p 838 
b. Judicial Records [§§ 981-993] p 839 : 
. (1) In General [§ 981] p 839 
(2) Authority to Make Certificate [§ 982] p 839 
(3) Form of Attestation or Certification [§§ 983-988] p 840 
(a) In General [§ 983] p 840 
(b) Seal of Court [§ 984] p 840 
(c) Recital of Official Character [§ 985] p 841 
(d) Detached Papers [§ 986] p 841 
(e) Identification of Record Certified [§ 987] p 841 
(f) Verification [§ 988] p 841 
(4) Certificate of Fact or Conclusion from Record [§ 989] p 841 
(5) Justices’ Records [§§ 990-993] p 841 
(a) Who May Certify [§ 990] p 841 
(b) Mode and Form of Certification [§ 991] p 842 
(ce) Seal [§ 992] p 842 
(d) Authentication of Signature of Justice [§ 993] p 843 
6. Federal Records [§§ 994-996] p 843 
. a. Proof Required in State Courts [§§ 994-995] p 843 
(1) In General [§ 994] p 8438 
(2) Judicial Records [§ 995] p 8438 
b. Proof Required in Federal Courts [§ 996] p 843 
7. Public Documents and Records of Other States [§§ 997-1020] p 844 
a. Legislative Acts and Journals [§ 997] p 844 
b. Judicial Records [§§ 998-1014] p 844 
(1) In General [§ 998] p 844 
(2) Requisites of Authentication [§§ 999-1008] p 845 
(a) Formalities Prescribed by Federal Statute [§§ 999-1007] p 845 
aa. In General [§ 999] p 845 
bb. Attestation by Clerk [§§ 1000-1002] p 845 
(aa) Form of Attestation [§ 1000] p 845 
(bb) Authority to Make Attestation [§ 1001] p 845 
(cc) Seal of Court [§ 1002] p 846 
ce. Certificate as to Form of Attestation [§§ 1003-1004] p 846 
(aa) In General [§ 1003] p 846 
(bb) Authority to Certify [§ 1004] p 847 
dd. Records Transferred from One Court to Another [§ 1005] p 847 
ee. Inclusion of Superfluous Matter [4 1006] p 848 
ff. Attaching Certificates to Transcript [§ 1007] p 848 
(b) Other Modes of Authentication [§ 1008] p 848 
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(3) Subject Matter of Authentication [§§ 1009-1013] p 849 
(a) In General [§ 1009] p 849 YL ey 
(b) Records of Courts of Chancery [§ 1010] p 849 
(c) Records of Probate Courts [§ 1011] p 849 
(d) Records of Justices of the Peace [§ 1012] p 850 
(e) Judicial Proceedings Not of Record [§ 1013] p 851 
(4) Defective or Incomplete Copies or Records [§ 1014] p 851 _ 
e. Documents and Records Not Legislative or Judicial [§§ 1015-1020] p 852 
(1) In General [§ 1015] p 852 
(2) Records to Be Certijied [§§ 1016-1018] p 852 
(a) In General [§ 1016] p 852 
(b) Private Writings [§ 1017] p 852 
(c) Unauthorized Records [§ 1018] p 853 
(3) Authentication Required [§§ 1019-1020] p 853 
(a) Under Federal Statute [§ 1019] p 853 , 
(b) Other Modes of Authentication [§ 1020] p 853 
8. State Records Offered in Federal Courts [§ 1021] p 854 
9. Foreign Documents or Records [§§ 1022-1026] p 854 
a. In General [§ 1022] p 854 
b. Judicial Records [§§ 1023-1025] p 855 
(1) In General [§ 1023] p 855 
(2) Offiice Copy [§ 1024] p 856 
(3) Statutory Provisions [§ 1025] p 857 
e. Foreign Laws [§ 1026] p 857 
D. Private or Unofficial Documents [§§ 1027-1163] p 857 
1. In General [§§ 1027-1032] p 857 
. Rule Stated [§ 1027] p 857 
. Recitals {§ 1028] p 859 
. Void or Defective Instruments [§ 1029] p 859 
. Documents in Foreign Language [§ 1030] p 860 
Recording or Failure to Record [§ 1031] p 861 
. Collateral Writings [§ 1032] p 861 
2. Book Entries [§§ 1033-1090] p 861 
a. In General [§ 1033] p 861 
b. Entries in Regular Course of Business [§§ 1034-1071] p 862 
(1) General Rule [§ 1034] p 862 
(2) Requisites to Admissibility [§§ 1035-1070] p 864 
(a) In General [§ 1035] p 864 
b) Suppletory Oath [§ 1036] p 865 
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) Craft or Occupation [§ 1038] p 866 
) Keeping Clerk [§ 1039] p 866 
) Proof of Correctness of Accounts [§ 1040] p 867 
g) Proof of Delivery of Goods or Performance of Services [§ 1041] p 867 
h) Form and Reguiarity of Accounts [§§ 1042-1057] p 868 
aa. In General [§ 1042] p 868 
bb. Ledgers [§§ 1043-1044] p 869 
(aa). In General [§ 1043] p 869 : 
(bb) Necessity of Production of Ledger [§ 1044] p 870 
ce. Entries on Separate Sheets of Paper [§ 1045] p 870 
dd. Diaries and Memoranda of Accounts [§ 1046] p 871 
ee. Check Book Stubs [§ 1047] p 871 
ff. Suspicious Appearance or Circumstances [§ 1048] p 871 
ge. Certainty and Particularity of Charges [§§ 1049-1051] p 872 
(aa) In General [§ 1049] p 872 
(bb) Lumping Charges [§ 1050] p 873 
(cc) Dates [§ 1051] p 873 
hh. Completeness of Accounts [§ 1052] p 873 
ii. Requirement of Original Entries [§§ 1053-1057] p 873 
(aa) In General [§ 1053] p 873 
(bb) abies ah Destroyed Originals Made by Party [§ 1054] 
p 87 
(ec) PRaTae eanel sired from Memoranda [§§ 1055-1057 ] 
p 87 
aaa. In General [§ 1055] p 874 
bbb. Memoranda Furnished by Another [§ 1056] p 875 
cee. Mode of Proving Entries [§ 1057] p 875 
(i) Subject Matter of Entry [§§ 1058-1063] p 876 
aa. In General [§ 1058] p 876 , 
bb. Goods Delivered and Services Performed [§ 1059]. p.876 ~ 
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| ec. Collateral Matters [§§ 1060-1062] p 877 
(aa) In General [§ 1060] p 877 
(bb) Zo Whom Credit Given [§ 1061] p 877 
(cc) Special Agreements [§ 1062] p 878 
dd. Cash Item or Dealings [§ 1063] p 878 
(j) Absence of Entry as Proof of Negative [§ 1064] p 879 
(k) The Person Charged; Intent [§§ 1065-1067] p 880 
; ‘aa. In General [§ 1065] p 880 
bb. Charge against Agent [§ 1066] p 880 
_ ee. Charges against Two or More Persons Jointly [§ 1067] p 881 
(1) Amount of Charge [§ 1068] p 881 
(m) Time of Making Entries [§§ 1069-1070] p 881 
aa. In General [§ 1069] p 881 
; bb. Premature Entries [§ 1070] p 882 
(3) Impeachment of Credit of Books [§ 1071] p 883 
ce. Entries by Clerks and Third Persons [§§ 1072-1082] p 883 
(1) General Rule [§ 1072] p 883 
(2) Requisites to Admissibility [§§ 1073-1082] p 886 
(a) In General [§ 1073} p 886 
(b) Time of Entry [% 1074] p 886 
(ce) Form and Regularity [§§ 1075-1078] p 886 
aa. In General [§ 1075] p 886 
bb. Original Entries Required [§§ 1076-1078] p 887 
(aa) In General [§ 1076] p 887 
(bb) Entries Transcribed from Memoranda {[§ 1077] p 887 
(cc) Reports of Employees [§ 1078] p 887 
(d) Duty or Right to Make Entry [§ 1079] p 888 
(e) Knowledge of Person Making Entry [§ 1080] p 888 
(f) Absence of Motive to Misrepresent [§ 1081] p 888 
(g) Effect of Codperation in Making Entry [§ 1082] p 888 
d. Book Entries as Admissions [§§ 1083-1088] p 889 
(1) In General [§ 1083] p 889 
(2) Partnership Books {§ 1084] p 891 
(3) Form of Books or Entries [§ 1085] p 891 
(4) Effect of Admission [§ 1086] p 891 
(5) As against Joint Tort-Feasor [§ 1087] p 891 
(6) As against Adverse Party [§ 1088] p 891 
e. Entries by Third Persons against Interest [§ 1089] p 892 
f. For Corroboration or Impeachment of Witness [§ 1090] p 892 
3. Memoranda [§§ 1091-1093] p 893 
a. In General [§ 1091] p 893 
b. In Corroboration [§ 1092] p 896 
ce. In Explanation of Parol Contract [§ 1093] p 896 
4. Statements Prepared for Use at Trial [§ 1094] p 896 
5. Corporate Books and Records [§§ 1095-1097] p 896 
a. In General [§ 1095] p 896 
b. Mode of Proof [§§ 1096-1097] p 900 
(1) Showing Authenticity [§ 1096] p 900 
(2) Copies [§ 1097] p 900 
6. Books and Records of Unincorporated Associations [§ 1098] p 900 
7. Church Registers and Certificates [§ 1099] p 901 
8. Hospital Records [§ 1100] p 902 
9. Records of Secret Societies [§ 1101] p 902 
10. Hotel Registers [§ 1102] p 902 
11. Reports of Mercantile Agencies [§ 1103] p 902 
12. Log Books [§ 1104] p 902 
13. Marine Protests [§ 1105] p 903 
14. Letters and Telegrams [§§ 1106-1113] p 903 
a. In General [§ 1106] p 903 
b. Parts of Letters [§ 1107] p 905 
c. Admission of Correspondence in Entirety [§ 1108] p 905 
d. Authentication [§§ 1109-1111] p 905 
(1) In General [§§ 1109] p 905 
(2) Admissions of Genuineness [§ 1110] p 908 
(3) Letters or Telegrams Received in Reply [§ 1111] p 908 
e. Proof of Delivery [§ 1112] p 909 
f. Address or Direction [§ 1113] p 910 
15. Maps, Diagrams, Ete. [§ 1114] p 910 
16. Photographs and Other Pictures [§§ 1115-1125] p 913 
a. In General [§ 1115] p 913 
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b. To Show Personal Appearance or Identity [§ 1116] p 915 
c. To Show Physical Condition [§§ 1117-1118] p 915 
(1) In General [§ 1117] p 915. 
(2) X-Ray Photographs [§ 1118] p 916 
d. To Show Location, Surroundings, and Condition of Premises or Inanimate Objects 
[§ 1119] p 917 
. Photographic Copies of Documents [§ 1120] p 918 
. Enlarged Photographs [§ 1121] p 918 : 
. Marks on Photographs [§ 1122] p 919 
. Notice to Adverse Party {§ 1123] p 919 
Accuracy of Photograph; Time of Taking [§ 1124] p 919 
. Determination as to Admissibility [§ 1125] p»921 
17. Books and Other Printed Publications [§§ 1126-1137] p 922 
a. In General [§ 1126] p 922 
b. Books of Science and Learning [§§ 1127-1133] p 923 
(1) Inductive Reasoning or Opinion [§ 1127] p 923 
(2) Mathematical Calculations, Exact Sciences, Etc. [§ 1128] p 924 
(3) Mortality and Annuity Tables [§ 1129] p 925 
(4) Historical Works [§ 1130] p 927 
(5) Dictionaries [§ 1131] p 928 
o 
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Law Commentaries [§ 1122] p 928 
) Law Reports [§ 1133] p 928 
e. Statute Books [§ 1134] p 929 
d. Market Quotations [§ 1135] p 929 
e. Live Stock Registers [§ 1136] p 929 
f. Newspapers [§ 1137] p 929 
18. Authentication and Proof of Execution [§§ 1138-1163] p 929 E: 
a. Necessity [{§§ 1138-1148] p 929 
(1) In General [§ 1138] p 929 
(2) Showing Authority to Execute [§§ 1139-1143] p 932 
(a) In General [§ 7139] p 932 
(b) Instruments Purporting to Be Made under Powers of Attorney [§ 1140] 
p 932 
(c) Deeds of Executors or Administrators [§ 1141] p 932 
(d) Deeds of Sheriffs or Other Officers [§ 1142] p 932 
(e) Instruments Executed on Behalf of Corporations [§ 1143] p 933 
(3) Effect of Acknowledgment and Registration [§ 1144] p 933 
(4) Showing Probate of Will [§ 1145] p 933 
(5) Documents Produced on Notice [§ 1146] p 934 
(6) Accounting for Alteration [§ 1147] p 934 
(7) When Proof Dispensed with [§ 1148] p 934 
b. Time for Proof {§ 1149] p 935 
c. Mode of Proof [§§ 1150-1160] p 935 
(1) Attested Instruments [§§ 1150-1159] p 935 
(a) In General [§ 1150] p 935 
(b) Who Is a Subscribing Witness [§ 1151] p 937 
(c) Instruments Incidentally in Issue [§ 1152] p 937 
(d) Waiver of Proof by Attesting Witnesses [§ 1153] p 938 
(e) Secondary Evidence of Execution [§§ 1154-1158] p 938 
é aa. Grounds of Admissibility {§§ 1154-1155] p 938 
(aa) In General [§ 1154] p 938 
(bb) Absence of Witness [§ 1155] p 939 
bb. Proof of Handwriting [§§ 1156-1158] p 940 
(aa) Of Attesting Witnesses [§§ 1156-1157] p 940 
aaa. In General [§ 1156] p 940 
bbb. Incompetent Witnesses [§ 1157] p 941 
(bb) Of Person Executing Instrument [§ 1158] p 941 
(f) Rebutting or Impeaching Evidence [§ 1159] p 942 
(2) Unattested Instruments [§ 1160] p 942 
d. Sufficiency of Evidence [§§ 1161-1163] p 943 
(1) In General [§ 1161] p 943 
(2) Testimony of Subscribing Witnesses [§§ 1162-1163] p 944 
(a) In General [§ 1162] p 944 
(b) Number of Witnesses to Be Produced [§ 1163] p 945 
E. Ancient Documents [§§ 1164-1186] p 945 
1. Definition [§ 1164] p 945 ( 
2. General Rule of Admissibility [§ 1165] p 945 
3. Purposes for Which Admitted [§ 1166] p 947 
4. Character of Instrument [§§ 1167-1171] p 948 
a. In General [§ 1167] p 948 
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b. Public Records [§ 1168] p 949 
ce. Private Records [§ 1169] p 950 
d. Certified or Examined Copies [§ 1170] p 950 
e. Instruments Purporting to Be Executed under a Power [§ 1171] p 951 
5. Age of Document [§§ 1172-1179] p 952 
a. In General [§ 1172] p 952 
b. Circumstances Showing Age [§§ 1173-1177] p 953 
(1) Date [§ 1173] p 953 
(2) Marks of Age [§ 1174] p 953 
(3) Record [§ 1175] p 953 
(4) Indorsements and Certificates [§ 1176] p 953 
(5) Copy of Instrument [§ 1177] p 953 
c. Hapert Testimony as to Age [§ 1178] p 953 
_d. Computation of Age [§ 1179] p 953 
6. Custody [§ 1180] p 953 
7. Possession under Instrument and Other Circumstances [§§ 1181-1182] p 955 
a. In General [§ 1181] p 955 
b. Documents as Evidence of Acts of Ownership [§ 1182] p 957 
8. Defects or Irregularities [§ 1183] p 957 : 
9. Suspicious Circumstances [§§ 1184-1186] p 957 
a. In General [§ 1184] p 957 
b. Alterations, Interlineations, or Erasures [§ 1185] p 957 
ce. Circumstances Appearing from Extraneous Evidence [§ 1186] p 958 
F. Compelling Production of Documents [§§ 1187-1202] p 958 
1. Public Records and Documents [§ 1187] p 958 
2. Private Writings [§ 1188] p 959 
a. In General [§ 1188] p 959 
b. Production by Adverse Party [§§ 1189-1201] p 959 
(1) In General [§ 1189] p 959 
(2) Notice to Produce [§§ 1190-1193] p 960 
(a) Function and Necessity [§ 1190] p 960 
(b) To Whom Given [§ 1191] p 960 
(c) Time for Giving [§ 1192] p 960 
(d) Form and Sufficiency [§ 1193] p 961 
(3) Application to Court and Action Thereon [§§ 119314-1198] p 961 
(a) Form of Application [§ 119344] p 961 
(b) Time for Application [§ 1194] p 961 
(c) Notice of Application [§ 1194] p 961 
(d) Showing as to Propriety of Requiring Production [$ 1195] p 961 
(e) Opposing Affidavits [§ 119514] p 962 
(f) Determination as to Production [§§ 1196-119614] p 962 
aa. In General [§ 1196] p 962 
bb. Inconvenience or Expense of Production [§ 119644] p 963 
(¢) Order for Production [§§ 1197-1198] p 963 
aa. In General [§ 1197] p 963 
bb. Effect with Respect to Admissibility of Papers [§ 1198] p 964 
(4) Time for Production [§ 1199] p 964 
(5) Excuses for Nonproduction [§ 1200] p 964 
(6) Effect of Production [§ 1201] p 965 
(7) Effect of Nonproduction [§ 120142] p 966 
e. Production by Witness [§ 1202] p 966 = 
d. Production by Strangers [§ 1202%] p 966 
c. Production by Strangers [§ 1202] p 966 
G. Determination as to Admissibility [§§ 1203-1204] p 967 
1. In General [§ 1203] p 967 
2. Proof of Execution and Identity [§ 1204] p 967 
H. Conclusiveness and Effect [§§ 1205-1218] p 968, 
1. Legislative Journals [§ 1205] p 968 
2. Judicial Records [§§ 1206-1208] p 968 
a. In General [§ 1206] p 968 
b. Inferences from Record [§ 1207] p 968 
ce. Aiding or Impeaching One Part of Record by Another [§ 1208] p 969 
. Official Records and Documents [§ 1209] p 969 
. Private Writings Generally [§ 1210] p 970 
. Books of Account [§ 1211] p 971 
Market Quotations [§ 1212] p.971 
. Mortality Tables [§ 1213] p 972 
. Photographs [§ 1214] p 972 
9. Pleadings [§ 1215] p 972 
10. Copies [§ 1216] p 972 
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11. Entire Documents to Be Considered [§ 1217] p 972 
12. Introduction for Particular Purpose [§ 1218] p 973 


XX. BEST SECONDARY EVIDENCE [§§ 1219-1379] p 973 


4 
A. Definitions [§ 1219] p 973 
B. The “Best Evidence Rule” [§§ 1220-1225] p 974 Be 

| 


1. Rule Stated [§ 1220] p 974 
2. Limitations of Rule [§§ 1221-1225] p 975 
a. In General [§ 1221] p 975 
b. Admissibility of Best Evidence Obtainable [§ 1222] p 976 
e. Prerequisites to Exclusion of Evidence [§ 1223] p 977 
d. Evidence Relating to Collateral Matters [§ 1224] p 978 : 
e. Rule Confined to Documentary Evidence [§ $225] p 979 
C. Parol Evidence Secondary to Written Evidence [§§ 1226-1304] p 980 | 
1. General Rule [§ 1226] p 980 
2. Limitations of Rule [§ 1227] p 982 
3. Applications of Rule [§§ 1228-1299] p 986 
a. Private Writings [§§ 1228-1247] p 986 
(1) Contracts [§§ 1228-1234] p 986 
(a) In General [§ 1228] p 986 
(b) Performance of Contract [§ 1229] p 987 
(ce) Fact of Contract as Distinct from Its Terms {§ 1230] p 987 
(d) Terms of Contract Collateral to Issue [§ 1231] p 987 
(e) Requisites of Writing [§§ 1232-1234] p 987 
aa. In General [§ 1232] p 987 
bb. Oral Promise in Consideration of Written Agreement [§ 1233] 
p 988 
ce. Writing Made Subsequent to Execution of Performance [§ 1234] 


p 9 
) Bonds [§ 1235] p 988 
) Assignments [§ 1236] p 988 
) Letters [§ 1237] p 988 
) Telegrams [§ 1238] p 989 
) Notices [§ 1239] p 989 
) Accounts and Books of Account [§ 1240] p 989 
) Wills [§ 1241] p 991 
) Bills of Lading [§ 1242] p 991 
) Receipts [§ 1243] p 991 
) Rules of Railroad Companies [§ 1244] p ae 
(12) Photographs [§ 1245] p 992 
(13) Other Writings [§ 1246] p 992 
(14) Writings Not within Rule [§ 1247] p 993 
b. Particular Facts and Transactions [§§ 1248-1275] p 993 
(1) Title to Real Estate [§§ 1248-1249] p 993 
(a) In General [§ 1248] p 993 © 
(b) Where Title Not in Issue [§ 1249] p 993 
) Possession of Real Property [§ 1250] p 994 
(3) Sales, Conveyances, and Mortgages of Real Property [§§ 1251-1254] p 994 
(a) In General [§ 1251] p 994 
(b) Deed Collateral to Issue [§ 1252] p 995 
(c) Time of Execution and Delivery [§ 1253] p 995 
(d) fact of Sale and Conveyance Apart from Its Terms [§ 1254] p 995. 
(4) Leases and Tenancy of Real Property [§§ 1255-1256] p 995 
(a) In General [§ 1255] p 995 
(b): Transfer or Assignment of Lease [§ 1256] p 996 
(5) Boundaries [§ 1257] p 996 
(6) Title to Personal Property [§ 1258] p 996 
(7) Sales and Mortgages of Perscnal Property [§§ 1259-1262] p 997 
(a) In General [§ 1259] p 997 
(b) Fact and Time of Sale or Mortgage as Distinguished from Terms 
[§ 1260] p 997 
(ce) Fact of Delivery [§ 1261] p 997 
(d) Requisites of Writing [§ 1262] p 998 
) Arbitration and Award [§ 1263] p 998 
) Agency [§ 1264] p 998 
) Partnership [§ 1265] p 999 
Corporate Existence 6 1266] p 999 
) 


CN eee 
EFPOOONAOF WD 


Birth, Marriage, and Death [§ 267] p 1000 
Foreign Law [§§ 1268-1270] p 1001 
(a) In General [§ 1268] p 1001 
(b) Proof of 2 Nature of Foreign Law {§§ 1269-1270] p 1001 
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aa. General Rule [§ 1269] p 1001 
bb. Whether Rate of Interest Statutory [§ 1270] p 1001 
(14) Identity [§ 1271] p 1002 
(15) Payment and Delivery [§§ 1272-1275] p 1002 
(a) In General [§§ 1272-1273] p 1002 
aa. Rule Stated [§ 1272] p 1002 
bb. Contents of Receipt [§ 1273] p 1003 
(b) Payment of Commercial Paper [§ 1274] p 1003 
(c) Payment by or in Commercial Paper [§ 1275] p 1003 
e. Public Writings [§§ 1276-1278] p 1003 
(1) In General [§ 1276] p 1003 
(2) Newspapers [§ 1277] p 1003 
(3) Election, Appointment, or Official Character of Public Officers [§ 1278] p 1004 
d. Records and Judicial Documents [§§ 1279-1299] p 1004 
(1) General Rule [§ 1279] p 1004 
(2) Limitations of Rule [§ 1280] p 1004 5 
(3) Want of Record [§§ 1281-1283] p 1005 
(a) In General [§ 1281] p 1005 
(b) Proof of Absence from Record [§§ 1282-1283] p 1006 
aa. In General [§ 1282] p 1006 
bb. By Whom Proof May Be Made [§ 1283] p 1006 
(4) Particular Classes of Records and Documents [§§ 1284-1299] p 1006 
(a) Official Records and Documents [§§ 1284-1285] p 1006 
aa. In General [§ 1284] p 1006 
bb. Land Office Records [§ 1285] p 1007 
(b) Judicial Records and Documents [§§ 1286-1293] p 1007 
aa. General Ruie [§ 1286] p 1007 
bb. Applications of Rule {§§ 1287-1291] p 1008 
(aa) In General [§ 1287] p 1008 
(bb) Bankruptcy Proceedings [§ 1288] p 1009 
(ce) Proceedings in Probate Courts [§ 1289] p 1009 
(dd) Proceedings before Justices and Magistrates [§ 1290] 
p 1010 
(ee) Setzure and Sale of Property under Process or Order 
[§ 1291] p 1010 
ec. Limitations of Rule [§ 1292] p 1011 
dd. Want of Record [§ 1293] p 1011 
(c) Corporate Records [§§ 1294-1297] p 1011 
aa. Private Corporations [§§ 1294-1295] p 1011 
(aa) In General [§ 1294] p 1011 
(bb) Want of Record [§ 1295] p 1013 
bb. Public Corporations [§§ 1296-1297] p 1013 
(aa) In General [§ 1296]. p 1013 
' (bb) Ordinances [§ 1297] p 1014 
(d) Records of Unincorporated Associations [§ 1298] p 1014 
(e) Records of Deeds and Mortgages [§ 1299] p 4015 
4, Writings and Records Collateral to Issue [§ 1300] p 1015 
5. Admissions as to Matters Evidenced by Writings or Records [§§ 1301-1302] p 1016 
a. Rule of Reception [§ 1301] p 1016 
b. Rule of Exclusion [§ 1302] p 1016 
6. Proving Results of Voluminous Writings and Records [§ 1303] p 1017 
7. Proof of Negative [§ 1304] p 1017 
D. Copy Secondary to Original Writing [§§ 1305-1314] p 1018 
Pz . General Rule [§ 1305] p 1018 
. Applications of Rule [§ 1306] p 1019 
. Photographs [§ 1307] p 1021 
Letterpress Copies [§ 1308] p 1021 
. Copy of a Copy [§ 1309] p 1021 
. Limitations of Rule [§§ 1310-1312] p 1022 
a. In General [§ 1310] p 1022 
b. Admission of Correctness [§ 1311] p 1023 
c. Writings Collateral to Issue [§ 1312] p 1023 
7. Duplicate Originals and Counterparts [§§ 1313-1314] p 1023 
a. In General [§ 1313] p 1023 
b. Several Copies Produced at Same Time [§ 1314] p 1024 
@. Grounds for Admission of Secondary Evidence [§§ 1315-1339] p 1024 
1. Loss or Destruction of Primary Evidence [§§ 1315-1322] p 1924 
a. General Rule [§ 1315] p 1024 
b. Applications of Rule [$$ 1316-1319] p 1027 
(1) Private Writings [§ 1316] p 1027 
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(2) Public Records and Documents [§§ 1317-1319] p 1029 
(a) In General [§ 1317] p 1029 ; 
(b) Judicial Records.and Documents [§ 1318] p 1030 
(c) Effect of Statutory Provisions for Restoring Records [§ 1319] p 1032 
c. Destruction by Party Offering Secondary Evidence [§§ 1320-1321] p 1032 
(1) In General [§ 1320] p 1032 
(2) Voluntary Destruction Not Presumed [§ 1321] p 1033 
d. Destruction by Party against Whom Secondary Evidence Offered [§ 1322] p 1033 
2. Inaccessibility of Primary Evidence [§§ 1323-1331] p 1033 : 
a. In General [§ 1323] p 1033 
b. Primary Evidence in Custody of Court [§ 1324] p 1034 
c. Primary Evidence Held by Third Person [§§ 1325-1328] p 1034 
(1) In General [§ 1325] p 1034 
(2) Party without Possession or Right to Possession of Primary Evidence 
[§§ 1326-132% p 1035 
3 (a) In General [§ 1326] p 1035 ‘ 
(b) Establishing Conveyances in Chain of Title [§ 1327] p 1035 
(3) Possession of Primary Evidence Obtained by Fraud [§ 1328] p 1035 
d. Primary Evidence out of Jurisdiction [§§ 1329-1331] p 1036 
(1) In General [§ 1329] p 1036 : 
(2) Primary Evidence in Custody of Foreign Court [§ 1330] p 1038 
(3) Primary Evidence among Archives of Foreign Government [§ 1331] p 1038 
3. Failure of Adverse Party to Produce Primary Evidence on Notice [§§ 1332-1339] p 1038 
. In General [§ 1332] p 1038 
. Qualified, Conditional, or Restricted Production [§ 1333] p 1040 
Primary Evidence Privileged from Production [§ 1334] p 1041 
. Showing of Actual Possession Not Necessary {§ 1335] p 1041 
Denial of Possession [§ 1336] p 1041 
. Refusal to Produce Article for Inspection [§ 1337] p 1041 
. Document Not within Control of Adversary [§ 1338] p 1041 
. Effect of Production of Original Instrument [§ 1339] p 1042 
F. Inadmissibility of Primary Evidence [§ 1340] p 1042 
G. Preliminaries to Admission of Secondary Evidence [§§ 1341-1377] p 1042 
1. Proof of Execution, Existence, and Genuineness of Original Instrument [§ 1341] p 1042 
2. Proof of Grounds for Admission of Secondary Evidence [§§ 1342-1357] p 1045 
. In General [§ 1342] p 1045 
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By Whom Proof Should Be Made {§ 1344] p 1046 
. Mode of Proof [§ 1345] p 1048 
. Order of Proof {§ 1346] p 1048 
. Admissibility of Evidence [§§ 1347-1350] p 1048 
(1) In General [§ 1347] p 1048 
(2) Of Loss or Destruction of Records [§§ 1348-1350] p 1049 
(a) In General [§ 1348] p 1049 
(b) Testimony of Custodian of Record [§ 1349] p 1049 
(ec) Certificate of Custodian of Record [§ 1350] p 1049 
g. Sufficiency of Evidence [§§ 1351-1357] p 1049 
(1) In General [§ 1351] p 1049 
(2) Question for Trial Court [§ 1352] p 1052 
(3) As to Search for Missing Document [§§ 1353-1356] p 1053 
(a) In General [§ 1353] p 1053 
(b) Degree of Diligence [§§ 1354-1355] p 1055 
aa. In General [§ 1354] p 1055 
bb. Character, Value, and Importance of Docwment [§ 1355] p 1056 
(ce) Place of Search [§ 1356] p 1057 
(4) As to Search for Missing Record [§ 1357] p 1058 
3. Notice to Produce Primary Evidence [§§ 1358-1376] p 1059 
a. General Rule [§ 1358] p 1059 
b. Limitations of Rule [§§ 1359-1368] p 1060 
(1) In General [§ 1359] p 1060 ; 
) Nature of Action or Pleadings Giving Sufficient Notice [§ 1360] p 1060 
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(3) Instruments Executed in Duplicate [§ 1361] p 1060 
(4) Possession of Document Wrongfully Obtained [§ 1362] p 1061 
(5) Document Not in Party’s Possession or Control [§ 1363] p 1061 
(6) Denial of Authenticity, Custody, or Existence of Instrument [§ 1364] p 1062 
(7) Admission of Loss of Instrument [§ 1365] p 1062 
(8) Document Not Primary Evidence [§ 1366] p 1062 
(9) Document Constituting a Notice [§ 1367] p 1062 
(10) Evasion of Notice [§ 1368] p 1063 
c. Sufficiency of Notice [§§ 1369-1371] p 1063 
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_* (1) In General [§ 1369] p 1063 
(2) Question for Trial Court [§ 1370] p 1064 
(3) Whether Writing Required [§ 1371] p 1064 
d. To Whom Notice Given [§ 1372] p 1064 
. Time for Service of Notice [§§ 1373-1374] p 1064 
(1) In General [§ 1373] p 1064 
(2) Notice at Trial [§ 1374] p 1065 
f. Proof of Service of Notice [§ 1375] p 1066 
g. Waiver of Notice or of Objections to Its Sufficiency [§ 1376] p 1066 
4. Proof as to Correctness of Copy |§ 1377] p 1066 
H. Effect of Failure to Produce Primary Evidence [§ 1378] p 1067 
T. Degrees and Kinds of Secondary Evidence [§ 1379] p 1068 


XXI. PAROL OR EXTRINSIC EVIDENCE AFFECTING WRITINGS [{§§ 1380-1729] p 1070 
A. General Rule [§§ 1380-1387] p 1070 
1. Rule Stated [§ 1380] p 1070 
2. Legal Effect of Instrument [§§ 1381-1387] p 1075 
a. In General [§ 1381] p 1075 
b. Time for Payment or Performance [§ 1382] p 1076 
c. Duration of Contract [§ 1383] p 1076 
. d. Medium or Source of Payment [§ 1384] p 1076 
e 
f 
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. Compensation for Services [§ 1385] p 1077 
. Priority of Lien [§ 1386] p 1077 
g. Matters Excluded by Legal Implication [§ 1387] p 1077 
B. Writings within Rule [§§ 1388-1529] p 1077 
1. Public or Official Records, Documents, or Proceedings [§§ 1388-1441] p 1077 
a. Judicial Records or Proceedings [§§ 1388-1420] p 1077 
(1) In General [§ 1388] p 1077 
(2) Records of Probate Court [§ 1389] p 1079 
(3) Records of Justice’s Court [§§ 1390-1391] p 1079 
(a) In General [§ 1390] p 1079 
(b) Proceeding to Obtain Surety of Peace [§ 1391] p 1080 
(4) Records of Police Court [§ 1392] p 1080 
(5) Foreign Judgments [§ 1393] p 1080 
(6) Record as to Particular Matters [§§ 1394-1409] p 1080 
(a) Acknowledgment of Service [§ 1394] p 1080 
(b) Appraisement [§ 1395] p 1080 
(c) Assignment of Dower [§ 1396] p 1080 
(d) Drawing of Jury [§ 1397] p 1080 
(e) Duration of Judgment for Alimony [§ 1398] p 1080 
(f) Elements or Items Included in Verdict or Award [§ 1399] p 1080 
(g¢) Inquisition of Lunacy [§ 1400] p 1080 
. (h) Judicial or Execution Sale [§ 1401] p 1080 
' (i) Orders of Court [§ 1402] p 1081 
(j) Poor Debtor Proceedings [§ 1403] p 1081 
(k) Recognizance [§ 1404] p 1081 
(1) Satisfaction of Judgment or Execution [§ 1405] p 1081 
(m) Stay of Execution [§ 1406] p 1081 
(n) Stipulations [§ 1407] p 1081 
(o) Time of Issuing Process [§ 1408] p 1081 
(p) Time of Signing or Entering Judgment [§ 1409] p 1081 
(7) Minutes of Court [§§ 1410-1411] p 1081 
(a) In General [§ 1410] p 1081 
(b) Contradiction of Record by Minutes [§ 1411] p 1082 
(8) Evidence as to Jurisdiction [§§ 1412-1414] p 1082 
(a) Courts of Record [§ 1412] p 1082 
(b) Inferior Courts [§ 1413] p 1082 
(c) Foreign Courts [§ 1414] p 1082 
(9) Aiding or Impeaching One Part of Record by Another [§ 1415] p 1082 
(10) Matters Not Protected [§§ 1416-1419] p 1082 
(a) Unauthorized or Extrajudicial Certificate [§ 1416] p 1082 
(b) Execution Book [§ 1417] p 1083 
(ec) Clerk’s Entry as to Date of Decree [§ 1418] p 1083 
(d) Amendment of Record [§ 1419] p 1083 
(11) Denial of Existence of Record [§ 1420] p 1083 
b. Official Records and Documents [§§ 1421-1439] p 1083 
(1) General Rule [§ 1421] p 1083 
(2) Applications of Rule [§§ 1422-1435] p 1084 
(a) Legislative Records [§ 1422] p 1084 
(b) County Records and Proceedings [§ 1423] p 1084 
(e) Municipal Records and Proceedings [§ 1424] p 1085 
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(d) Town Records [§ 1425] p 1085 
(e) School District Records [§ 1426] p 1085 
(f) Highway Records [§ 1427] p 1085 
(g) Tax Records [§ 1428] p 1085 
(h) Land Office Records [§ 1429] p 1085 
(i) Official Surveys, Maps, and Plats [§ 1430] p 1085 
(j) Military Records [§ 1431] p 1086 
(k) Registration or Certificate Thereof [§ 1432] p 1086 
(1) Certificate of Acknowledgment [§ 1433] p 1087 
(m) Official Sales [§ 1434] p 1087 
(n) Transcripts and Authenticated Copies [§ 1435] p 1087 
(3) Records or Documents Not Conclusive*[§§ 1436-1438] p 1087 
(a) In General [§ 1436] p 1087 
(b) Ha Parte Certificate or Report [§ 1437] p 1087 
(c) Foreign Documents [§ 1438] p 1087 
(4) Supplying Omissions [§ 1439] p 1088 
ec. Quasi Public Records [§ 1440] p 1088 
d. Corporate Records [§ 1441] p 1088 
2. Private Writings [§§ 1442-1529] p 1089 
a. Arbitration and Award [§ 1442] p 1089 
b. Bills and Notes [§§ 1443-1450] p 1089 
(1) In General [§ 1443] p 1089 
(2) Interest [§ 1444] p 1091 
(3) Liability or Enforcement [§ 1445] p 1091 
(4) Blank Indorsement [§ 1446] p 1092 
(5) Indorsement without Recourse [§ 1447] p 1094 
(6) Medium of Payment [§ 1448] p 1094 
(7) Time for Payment [§ 1449] p 1095 
(8) Place of Payment [§ 1450] p 1096 
e. Bills of Sale [§§ 1451-1454] p 1096 
(1) In General [§ 1451] p 1096 
(2) Property Included [§ 1452] p 1096 
(3) Title or Interest Conveyed [§ 1453] p 1096 
(4) Warranty [§ 1454] p 1097 / 
. Bonds [§ 1455] p 1097 
. Certificates of Stock [§ 1456] p 1098 
Charter Parties [§ 1457] p 1098 
. Collateral Security or Pledcg s [§ 1458] p 1098 
. Contracts [§§ 1459-1486] p 1098 
(1) General Rule [§ 1459] p 1098 
(2) Requisites of Writing [§ 1460] p 1105 
(3) Particular Classes of Contracts [§§ 1461-1486] p 1107 
(a) Advertising [§ 1461] p 1107 
(b) Bailment [§§ 1462-1463] p 1107 
aa. In General [§ 1462] p 1107 
bb. Storage [§ 1463] p 1107 
(c) Building and Working [§ 1464] p 1108 
(d) Carriage [§§ 1465-1467] p 1109 
aa. In General [§ 1465] p 1109 
bb. Bills of Lading [§ 1466] p 1109 
cc. Railroad or Steamship Tickets [§ 1467] p 1110 
) Employment [§ 1468] p 1110 
) Guaranty or Suretyship [§ 1469] p 1112 
) Indemnity [§ 1470] p 1112 ' 
1) Insurance [§ 1471] p 1112 
1) Option [§ 1472] p 1114 
) Partnership [§ 1473] p 1114 
k) Sale [§§ 1474-1483] p 1114 
aa. In General [§ 1474] p 1114 
bb. Property Included [§ 1475] p 1117 
ec. Price [§ 1476] p 1118 
dd. Time and Mode of Payment [§ 1477] p 1118 
ee. Time and Place of Delivery [§ 1478] p 1118 
ff. Time as Essence of Contract [§ 1479] p 1118 
ge. Reservations [§ 1480] p 1119 
hh. Warranty [§ 1481] p 1119 
iil. Obligations of Vendor of Business [§ 1482] p 1120 
jj. Withdrawal of Offer to Purchase [§ 1483] p 1120 
(1) Separation [§ 1484] p. 1120 
(m) Subscription [§§ 1485-1486] p 1120 
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aa. In General [§ 1485] p 1120 
Y bb. For Corporate Stock [§ 1486] p 1121 
i, Deeds [§§ 1487-1498] p 1121 
(1) General Rule [§ 1487] p 1121 
(2) Grants of Public Lands [§§ 1488-1490] p 1123 
(a) In General [§ 1488] p 1123 
(b) Character of Land [§ 1489] p 1124 
(c) As between Third Persons [§ 1490] p 1124 
‘ (3) Official Deeds [§§ 1491-1492] p 1124 
(a) In General [§ 1491] p 1124 
(b) Evidence to Uphold Deed [§ 1492] p 1124 
(4) Matters as to Which Deed Is Conclusive [§§ 1493-1498] p 1124 
(a) Parties [§ 1493] p 1124 
(b) Property Conveyed [§§ 1494-1495] p 1125 
aa. In General [§ 1494] p 1125 
bb. Boundaries [§ 1495] p 1126 
(c) Estate or Interest Conveyed [§ 1496] p 1127 
(d) Covenants [§ 1497] p 1127 
(e) Reservations or Limitations [§ 1498] p 1128 
j- Instruments of Compromise and Settlement [§ 1499] p 1129 
k. Leases [§§ 1500-1511] p 1129 
(1) In General [§ 1500] p 1129 
(2) Conclusiveness as to Particular Matters [§§ 1501-1529] p 1130 
(a) Accessories to Be Furnished [§ 1501] p 1130 
(b) Assignment [§ 1502] p 1130 
(c) Description and Identity of Premises [§ 1503] p 1130 
(d) Fixtures [§ 1504] p 1130 
(e) Rent [§ 1505] p 1131 
(f) Repairs and Improvements [§ 1506] p 1131 
(g) Reservations and Exceptions [§ 1507] p 1132 
(h) Right to Sublet [§ 1508] p 1182 
(i) Term [§ 1509] p 1132 
(j) Use of Premises [§ 1510] p 1132 
(k) Warranty [§ 1511] p 1182 
l. Letters [§ 1512] p 1132 
m. Licenses [§ 1513] p 1183 
Mortgages and Deeds of Trust [§§ 1514-1517] p 1133 


n. 
(1) In General [§ 1514] p 1133 
(2) Conclusiveness as to Particular Matters [§§ 1515-1517] p 1134 
(a) Debts or Obligations Secured [§ 1515] p 1134 
(b) Property Included [§ 1516] p 1135 
(c) Time and Mode of Payment [§ 1517] p 1135 
0. Powers of Attorney [§ 1518] p 1135 : 
p. Printed Conditions of Sale at Auction [§ 1519] p 1135 
q. Receipts [§§ 1520-1525] p 1135 


(1) General Rule [§ 1520] p 1135 
(2) Writings within Rule [§ 1521] p 1137 
(3) Receipts Contractual in Nature [§ 1522] p 1138 
(4) Warehouse and Storage Receipts [§ 1523] p 1139 
(5) Receipts Amounting to Accord and Satisfaction [§ 1524] p 1139 
(6) Receipts in Full [§ 1525] p 1140 
Releases [§ 1526] p 1140 
Transfers and Assignments [§ 1527] p 1141 
Wills [§ 1528] p 1142 
Writings Not Contractual nor Amounting to Dispositon of Property {§ 1529] p 1142 
C. Limitations of, and Exceptions to, Rule [§§ 1530-1722] p 1144 
1. Flexibility of Rule [§ 1530] p 1144 
2. Evidence Not Inconsistent with Writing [§§ 1531-1532] p 1144 
a. In General [§ 1531] p 1144 
b. Judicial Records [§ 1532] p 1146 
3. Aiding Inference from Instrument [§ 1533] p 1147 
4. Alterations, Erasures, and Mutilation [§§ 1534-1536] p 1147 
a. Alterations [§ 1534] p 1147 
b. Erasures [§ 1535] p 1147 
e. Mutilation [§ 1536] p 1148 
5. Clerical or Typographical Errors [§§ 1537-1539] p 1148 
a. In General [§ 1537] p 1148 
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b. Public Records and Documents [§§ 1538-1539] p 1148 
(1) In General [§ 1538] p 1148 
(2) Judicial Records [§ 1539] p 1148 
6. Condition or Contingency [§§ 1540-1551] p 1148 
a. In General [§ 1540] p 1148 
b. Particular Instruments [§§ 1541-1547] p 1151 
(1) Sealed Instruments Generally [§ 1541] p 1151 
(2) Bills and Notes [§§ 1542-1543] p 1152 
(a) In General [§ 1542] p 1152 
(b) Acceptance [§ 1543] p 1154 
(3) Bills of Sale and Contracts of Sale [§ 1544] p 1154 
(4) Bonds [§ 1545] p 1154 
(5) Deeds of Conveyance, Leases, and Mortgages [§ 1546] p 1155 
(6) Subscriptions to Corporate Stock [§ 1547] p 1155 
. Conditions on Which Delivery to Be Made [§ 1548] p 1156 
. Time for Performance of Condition [§ 1549] p 1156 
. Performance of Conditions [§ 1550] p 1156 
. Completeness of Writing [§ 1551] p 1156 
7. Connection of Different Writings [§§ 1552-1553] p 1156 
a. In General [§ 1552] p 1156 
b. Of Obligation with Collateral Security or Guaranty [§ 1553] p 1157 
8. Connection of Parol Agréement with Writing between Different Persons [§ 1554] p 1157 
9. Consideration [§§ 1555-1569] p 1157 
a. General Rule [§ 1555] p 1157 
b. Application to Particular Instruments [§§ 1556-1561] p 1161 
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1. PRELIMINARY DEFINITIONS 


[§ 1] A. Evidence.1—i1. In General. Evidence, 
broadly defined, is the means from which an infer- 
ence may logically be drawn as to the existence of 
a fact; that which makes evident or plain.? In legal 
acceptation, the term ‘‘evidence’’ includes all the 
means by which any alleged matter of fact, the truth 
of which is submitted to investigation, is established 
or disproved.? While the term ‘‘evidence’’ is some- 
times used as synonymous with “facts” the terms 
are not really synonymous,‘ for ‘‘evidence’’ is 
limited to that which may properly be considered by 
the court or submitted to the jury for its consider- 
ation.® 

LQ Alpe ss Judicial Evidence. Judicial evidence 
is that portion of evidence in general which under the 
rules of legal procedure is received by tribunals as 
tending to establish the existence of a fact involved 
in an issue submitted to judicial determination.® 

{[§ 8] 3. Legal Evidence. Legal evidence is 
that from which, according to legal logie, a legal fact 
is inferable.” 

[§ 4] 4. Rule of Evidence. A ‘‘rule of evi- 
dence’’ may be defined to be the mode and manner of 
proving the competent facts and circumstances upon 
which a party relies to establish the fact in dispute in 
judicial procedure.® 


1. Various terms relating to de-| 274 
gree of proof see infra XXII, A, 1. 
2. Sovereign Camp W. W we 
Porch, (ind.) 110 NE 659 [eit Cyc]. 
“Evidence is the means y which 
facts are proved.” Taylor v. McClin- |194. 
tock, 87 Ark. 248, 279, 112 SW 405. 
“TWvidence is simply the means of 
proving a fact; that which tends to 5. 
establish a fact.” Peo. v. Bowers, 2 | 456. 
Cal. Unrep, Cas. 878, 888, 18 P 660. fa] 
fa] Other definitions.—IKring v. 
‘Missouri, 107 U. S. 221, 2 SCt 443, 27 


242, 249, 


‘50 NE 299. 


Tex.—Horbach v. State, 


Wyo.—Wyoming L. & T. Co. 
Ine Holliday Co., 3 Wyo. 386, 24 P 1938, 


4. Gates v. Haw, 150 Ind. 370, 372, 
U. S. v. Lee Huen, 118 Fed. 442, 
That which no 


would believe is not “evidence.” 
lor v. McClintock, 


[§ 5] 5. Relevant Evidence. Evidence is ‘‘rel- 
evant’’ when it touches upon the issues which the 


-parties have made by their pleadings, so as to assist 


in getting at the truth of the facts disputed.® 

[§ 6] 6. Material Evidence. Evidence offered 
in a cause, or a question propounded, is ‘ ‘material’’ 
when it is relevant and goes to the substantial mat- 
ters in dispute, or has a legitimate and effective in- 
fluence or bearing on the decision of the case.?° 

[§ 7] 7. Competent Evidence. By ‘‘compe- 
tent’’ evidence is meant that which the very nature 
of the thing to be proved requires as the fit and ap- 
propriate proof in the particular case.11 The term 
has also been used and construed as synonymous with 
“Cadmissible,’’12 ‘‘relevant,’’1% and ‘‘sufficient’’ or 
“fadequate.’’14 But on the other hand it is clear 
that evidence may be logically relevant and yet in- 
admissible because not competent, that is, because 
not the character of proof which the law permits in 
the particular case.1® 

{[§ 8] 8. Direct and Circumstantial Evidence. 
Direct evidence is evidence which if believed proves’ 
the existence of the fact in issue without any in- 
ference or presumption;?° while circumstantial evi- 
dence is evidence which, without goine directly to 
prove the existence of a fact, gives rise to a logical 


man v. McAdams, 1 Lea. (Tenn.) 500, 
43 Tex.|504; Shea v. Mabry, 1 Lea (Tenn.) 

319, 333; Horbach v. State, 43 Tex. 
v. W. | 242, 249. 

[a] As used in a statute, relat- 
ing to prosecutions for sales of in- 
toxicatinge liquors the expression 
“competent evidence” has been held 
to mean evidence which is “admis- 
sible for the purpose of establishing 
the fact that intoxicating liquors 
were kept for sale and sold, in other 
words, such evidence as, if believed, 


sane man 
Tay- 


L. ed. 306; San Francisco Bd. of fdu- 
cation v. Alliance Assur. Co., 159 Fed. 
$94; Dis. op. Hubbell v. U. S., 15 Ct. 
Cl. 546; McWilliams v. Rodgers, 56 
Ala. 87: Tayior v. McClintock, 87 Ark. 
ra 112 SW 405; U. S. v. O’Neal, 10 
ADD: CD. Co) 205, 236 [aff 174 uw. s. 
46, 19 SCt 878, 43 L. ed. 890]; Mallery 
Va. ‘Young, 94 Ga. 804, 22 SE 142; Fitz- 
gerald v. Benner, 219 Ill. 485, 76 NE 
709; Neeld-v. State, 25 Ind. A. 608, 
58 NI 734; O’Brien v. State, 69 Nebr. 
ae 96 NW 649; State v. Danforth, 73 

i. 215, 60 A 839, 111 AmSR 600, 6 
Noe 557; Cook v. New Durham, 64 
N. H. 419, 12 A 650; State v. McFar- 
land, 83 N. J. L. 474, 88 A 998, AnnCas 
1914B 782; Grayson v. Durant, 43 
Okl. 799. 144 P 592; State v. Caruth- 
ers, 1 Okl. Cr. 428, 98 P 474; Wheeler 
v. Westerly Probate Ct., 21 R. I. 49, 
41 A 574; Holland v. Ingram, 40S. C. 
L. 50: San Antonio Tract. Co. v. Hig- 
don, 58 Tex. Civ. A. 83, 1238 SW 732; 
State v. Ward, 61 Vt. 1538, 17 A 483; 
Gordon v. Denison, 24 Ont. 576 [app 
allowed 22 Ont. A. 315]. 

3. Cal.— Schloss v. His Creditors, 
81 Cal. 201, 203. 

Ga.—Tift v. Jones, 77 Ga. 181, 190, 
8 SE 399; Hotchkiss v. Newton, 10 
Ga. 560, 567. 

Ind.—Nelson v. Johnson, 18 Ind. 
829, 332; Roberts v. State, 25 Ind. A. 
866, 58 NE 203, 205. 

La.—State v. Thomas, 50 La. Ann. 
148, 23 S 250, 252. 

Mich. = Dis: op. Auditor-Gen. _ v. 
Menominee County, 89 Mich. 552, 618, 
51 NW 483. 

Miss.—Glenn v. State, 64 Miss. 724, 
726,28 109 

N. Y. Lapham v. Marshall, 51 Hun 
36, 3 NYS 601, 603; McIntyre v. 
Tucker, 5 Mise. 328, 25 NYS 95, 96. 

Okl.—Southern Pine Lumber ‘Comyv: 
Ward, 16 Okl. 131, 145, 85 P 459 [aff 
208 U. S. 126) 28SCt.239, b2) Led. 


420]. 
§. C.—Hill v. Watson, 10 S. C. 268, 
[22 C. J—3] 


ee oR 87 Ark, 243, 112 


6. Best Ev. (Chamberlayne ed) § 
34 (“A species of the genus ‘evidence’ 
and for the most part nothing more 
than natural evidence, restrained or 
modified by rules of positive law’’). 

{a] Other definitions.—3 Black- 
stone Comm. p 367; Chamberlayne 
Mod L. Mv. § 7; 3 Harvard L. Rev. 
pp 142, 147; Stephen Dig. L. Ev. art. 
1; Taylor Ev. (Chamberlayne ed)’ § 
1; Wharton Iv. § 3; Wigmore Ev. § 1. 

Te pCO. Ve Darlington, 9 Pa, Dist. 


708 ae 
Lapham v. Marshall, 51 Hun 
36° 41, 3 NYS 601. 
9. In re Boyes, 151 Cal. 143, 147, 


90 P 454 [eit Cyc]; Huntington v. 
Westerfield, 2 La. A. (Orleans) 405, 
407; Platner v. Platner, 78 N. Y..90, 
95; Porter v. Valentine, 18 Misc. 213, 
915, 41 NYS 507. 

[al The meaning of the word 
“relevant” as applied to testimony is 
that it directly touches upon the is- 
sues which the parties have made by 
their pleadings, so as to assist in 
eetting at the truth. It comes from 
the French “relever,’”’ which means 
to assist. Huntington v. Westerfield, 
2 La. A. (Orleans) 405. 

Relevancv ard materiality gener- 
ally see infra §§ 89-156. 

10. Sitz v. Herzberg - Loveman 
Dry Goods Co., 194 Ala. 237, 69 S 881; 
Mcrrissey v. Ingham, 111 Mass. 63; 
Porter v. Valentine, 18 Misc. 213, 215, 
41 NYS 507. 

Materiality generally see infra § 


0. 
Materiality of newly discovered 
evidence for purpose of: 
Bill Aree review see Review [34 Cyc 
1705 
New trial see Criminal Law 8§§ 2723- 
2724; New Trial [29 Cyc 899- 921]. 
11. ‘Huntington v. Westerfield, 2 
La. A. (Orleans) 405, 407; Porter v. 
Valentine, 18 Misc. 218, 915, 41 NYS 
607 [quot 1 Greenleaf Bv. § 2]; Chap- 


Peo. v. Morrow. 60 Cal 


would authorize a jury to find the 


fact.” Akanna v. Terr., 22 Hawaii 
479. 481. 

Competency generally see infra §§ 
157-162. 

12. State v. Johnson, 12 Minn. 476, 
93 AmD 241. 

13. Ryan v. Bristol, 63 Conn. 26, 
36, 27 A 309; Rinvple v. Ripple, 1 


Rawle (Pa.) 386, 389. 
14. Niles v. Sprague, 13 Iowa 198, 


- Porter v. Valentine, 18 Misc. 
, 41 NYS 507; Hart v. Newland, 10 


U. S.—T. S. v. Greene, 146 Fed. 
303° "324 faff 154 Fed. 401, 85 CCA 251 
(certiorari den 207 U. S. 596, 28 SCt 
261, 52d. 6d..357) 1: 

Cal.—Peo. v. Porter, 104 Cal. 415, 
88 P 88; Peo. v. Wells, 103 Cal. 631, 
Si aD OnE COmnVs et va aee Galz (62% 
4 
ae Peo. v. Chadwick, 

P 384. 389. 


Green, 54 Cal. 
4 Cal. A. #3, &7 


124 P 182: 

Mel.— Sts Slackburn, 28 Del. 
479, 75 A 586: State v. Tyre, 22 Del. 
843, 67 A 199. 205; State v. Collins, 
21 Del. 2638, 270, 62 "A 224 

Ga.—Merritt v. State, 52 Ga. 82, 
oar Hart v. State, 14 Ga. A. 714, 82 SE 

Mass.—Commonwealth v. Webster, 
5. Cush. 295, 52 AmD 711. 

Mich.—Knickerbocker v. Worth- 
ing, 138 Mich. 224. 191 NW 540. 

Mo.—State v. Gatlin, 170 Mo. 354, 
70 SW 885; State v. Tate, 156 Mo. 119, 
56 SW 1999; State v. Avery, 113 Mo. 
475, 21 SW 1938. 197; State v. Dickson, 
78 Mo. 438; Garner v. New Jersey 
Fidelity, ete., Ins. Co., (A.) 200 SW 
448: Rice v. Detroit F. & M. Ins. Co., 
(A.) 176 SW 1113; State v. Hillman, 
142 Mo. A. 510, 127 SW 102. 

23 Mont. 


Mont.—State v. Calder, 
N. Y.—Pease v. Smith, 61 N. Y. 


504, 59 P 9028. 
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inference that such fact does exist.17 The distinction 
between these two classes of evidence is of little 
practical value,!® especially in view of the obvious 
necessity that all evidence be direct with respect to 
its own subject matter,!® for the law will not per- 
mit the drawing of an inference from a supposed fact 
of whose existence there is no direct proof.?° 

9. Positive and Negative Evidence. 
has been applied in a number of 
eases to evidence which is direct as distinguished 
from circumstantial evidence,?+ but a more accurate 
use of the term is to denote affirmative as distin- 


[§ 9] 


term ‘‘positive’’ 


EVIDENCE 


fact.?4 


The 
verse party.”° 

[Sy .B: 
timony’’ 
legal effect, to 


guished from negative evidence.?* Evidence is posi- 


477; Peo. v. Palmer, 46 Hun 479, 11 
NYSt 817 [rev on other grounds 109 
N. Y. 110, 16 NE 529, 4 AmSR 426, 
28 NYWklyDig 432]. 

Or.—Lake County v. Neilon, 44 Or. 
Ua ei. Pon oe 

Tex.—Buckler v. Kneezell, (Civ. A.) 
91 SW 367; Beason v. State, 43 Tex. 
Cra 67 SW 96, 69 LRA 193. 

“ TDirect evidence’ is defined to be 
‘that which proves the fact in dispute 
directly, without an inference or pre- 
sumption, and which in itself, if true, 
conclusively establishes that fact.’ 
E.. & C. Comp. § 684.” Lake County v. 
Neilon, 44 Or. 14, 21, 74 P 212. 

17. U.S.—U.S. v. Greene, 146 Fed. 
803 [aff 154 Fed. 401, 85 CCA’! 251 
(certiorari den 207 U. S. 596, 28 SCt 
Zo lwo gk eds Sol) L. 

Ark.—Howard v. State, es Ark. nae 

Cal.—Liverpooi, oe libel Co 
Southern Pac. Co., 135 Cal. 43 4, 58 +4 
55; Peo. v. Morrow, 60 Cal. 142 
dell vy. American Oil Fields Co., 31 Cal. 
AS 22418.) 160) P. 159; 

Colo.—Wechter v. Peo., 53 Colo. 89, 
124 P 183. 

Conn.—Gardner v. Preston, 2 Day 
205, 2 Amp 91. ' 

Del.—Cecil v. Mundy, 28 Del. 291, 
92 A 850; State v. Roberts, 25 Del. 
140, 78 A 305; State v. Blackburn, 23 
Del. 479, 75 A 536; State v. Tyre, 22 
Del. 343, 67 A 199; State v. Samuels, 
22 Del. 36, 67 A 164; State v. Collins, 

E 3 ; State v. Jovans, 
; State v. Miller, 


4 ; State v. Golds- 
borough, Houst. Cr. 

Ga.—-Merritt Vv. Re 52 Ga. 82; 
oie v. State, 14 Ga. A. 714, 82 SE 
164. 

Ida.—State v. Marren, 17 Ida. 766, 
TOPO oe 

Tll.—Ohio Bldg. Safety Vault Co. v. 
carer Industrial Bd. 277 Ill. 96, 115 

1D) 

iG mianavitie Metal Bed Co. v. 
Loge, 42 Ind. A. 461, 85 NIX 979. 

Kan.—State v. Kornstett, 62 Kan. 
PANS A BME SNe 

La.—State v. Aspara,. 113 La. 940, 
37S 883. 

Me. zetate v. Richards, 85 Me. 252, 
PATNA Pe 

Mich.—Knickerbocker v. Worthing, 
138 Mich. 224, 101 NW 540. 


461, 43 S 614. 

Mo.—Fritz v. St. Louis, etc.. R. Co., 
243 Mo. 62, 148 SW 74; State v. Shel- 
ton, 223 Mo. 118, 122 SW 732; State 
Vv. Gatlin, 170 Mo. 354, 70 SW 885; 
State v. ‘Tate, 156 Mo. 119, 56 SW. 
1099; State v. Avery, 113 Mo. 475, 21 
Sw 193; State v. Dickson, 78 Mo. 438; 


payer) 
eocoko 
Nae 


Rice v. Detroit F. & M. Ins. Co., (A.) 
176 a 1113; State v. Hillman, 142 
Mo. 510, 127 SW 102 

N. An lsiowart v. Ferguson, 164 


N. Y. 558, 58 NE 662; Baird v. New 
York, 96 N. Y. 567; Pease v. Smith, 61 
NuY. 477; Peo. v. Kennedy, 32 N. Y. 
Ross v. New York, 27 N. Y. 
49; Voisin v. Commercial Mut. 
32 Misc. 393, 66 NYS 638 
(aff Bo Anp. Div. 139, 70 NYS 147]. 

N. D.—State v. Sogge, 36 N. D. 262, 
161 NW 1022, 1024 [cit Cyc]; Hol- 
landsworth-Hart Lumber Co. v, Bis- 
marck Ely ete,’ Co.," 31 N. D. 107%, 
153 NW 461: New Salem State Bank v. 
Bismarck El, etc:., Co., 31 IN. D) ‘102; 
DISSED INIA 459. 


; Arun-, 


Okl.—Patterson v. Seals, a Okl. 
oer 151. P 591+ Horn, v7 Lerr.,78 OK. 
56 P 846. 
tbe —Lake County v. Neilon, 44 Or. 
14.974 2 202. 
Pa.—Com. v. Connors, 156 Pa. 147, 


27 A 366. 

Tenn.—Webb v. State, 140 Tenn. 
205, 203 SW 955. 

Tex.—Buckler v. Kneezell, (Civ. A.) 
91 SW 3867; McKinney v. State, 48 
Tex. Cr. 402, 88 SW 1012; Beason v. 
State, 43 Tex. Cr. 442, 67 SW 96, 
69 LRA 193. 

Wis.—Buel v. State, 104 Wis. 132, 
80 NW 78; U. S. Express Co. v. Jen- 


kins, 64 Wis. 542, 25 NW 549; Eber- 
Hee v. Sanger, "51 Wis. 72, 8 NW 


“Circumstantial evidence is the 
proof of certain facts and circum- 
stances in a given case, from which 
the jury may infer other connected 
facts which usually and reasonably 
follow according to the common ex- 
perience of mankind.’ State Wa 
Avery, 1138 Mo. 475, 494, 21 SW 193. 

fa] The advantage of circumstan- 
tia] evidence is that, as it commonly 
comes from different sources, a chain 
of circumstances is less likely to be 
falsely prepared, and falsehood is 
more likely to be detected. The dis- 
advantage is that the jury have not 
only to weigh the evidence of facts, 
but to draw just conclusions from 
them; in doing which they may be led 
to make hasty and false deductions— 
a source of error not existing in the 
consideration of positive evidence. 
Hence, each fact necessary to the 
inference must be distinctly and inde-. 
pendently proved by competent evi- 
dence, and the inference must be fair 
and natural, not forced or artificial. 
Commonwealth v. ng eens 5 Cush, 
(Mass.) 295, 52 AmD 7% 

[b] Great latitude is to be allowed 
in the reception of indirect, or cir- 
cumstantial, evidence. It includes 
all evidence of an indirect nature, 
whether the inferences afforded by it 
are drawn from prior experience, or 
are a deduction of reason from the 
circumstances of the particular case, 
or of reason aided by experience. 
The competency of a collateral fact 
to be used as the basis of legitimate 
argument is not to be determined by 
the exclusiveness of the inferences 
it may afford in reference to the liti- 

gated fact. It is enough if these may 
fond even ina slight degree, to eluci- 
date the inquiry or to assist, although 
remotely, toa determination probably 
founded in truth. Baugher v. Boley, 
§3 Fla. 75, 58 S 980; White v. State, 
59 Fla. 53, 52 S 805. 

18. Fabian v. Traeger, 117 Ill. A. 
176 [aff 215 Ill. 220, 74 NE 131]; New 
Salem State Bank v. Bismarck El1., 
ete, Co, 81 N. De 102) Toso NW 459: 

19. Evansville Metal Bed Co, v. 
Loge, 42 Ind. A. 461, 85 NE 979. 

20. Evansville Metal Bed Co. v. 
Loge, 42 Ind A. 461, 85 NE 979; Peo. 
v. Kennedy, 32 N. Y. 141; Jenkins v. 
State, 62 Wis. 49, 21 NW 232. 

{al “The logic upon which circum- 
stantial evidence is based, is this: We 
know, from our experience, that cer- 
tain things are usual concomitants 
of each other. In seeking to estab- 
lish the existence of one, where the 
direct proof is deficient or uncertain, 


{[$ 10] 10. Rebutting Evidence. 
dence is that which is given to explain, repel, coun- 
teract, or disprove facts given in evidence by the ad- 
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tive where the witness states that a certain thing did 
or did not happen or exist,?? and negative where 
the witness states that he did not see or know of 
the happening or existence of a circumstance or 


Rebutting evi- 


Testimony. While the term ‘‘tes- 
is frequently employed as equivalent, in 
“*evidence,’’2® such use is inaccurate, 


we prove the certain existence of the 
co-relative fact, and thus establish, 
with more or less certainty, according 
to the nature of the case, the reality 
of the principal fact. But the 
reasoning is a perfect fallacy, if the 
defect of proof which renders it 
necessary to call for the aid of the 
collateral circumstances equally 
attached to such collateral circum- 
stance. It is like the blind leading 
the blind.” Peo. v. Kennedy, 32 N. Y. 
141, 145 [quot Evansville Metal Bed 
Co. v. Loge, 42 Ind. A. 461, 85 NE 
979, 982]. 

21. Ky.— Davis v. Curry, 2 Bibb 238. 

Md.—Cooper v. Holmes, 71 Md. 20, 
Pa UY fag NG fo BS 

Mass.—Commonwealth Vv. Webster, 
5 Cush. 295, 52 AmD 711. 

Mich.—-Niles v. Rhodes, 7 Mich. 374. 

Mo.—Mudd v. Missouri, ete., R. Co., 
146 Mo. A. 388, 124 SW 59. 

N. Y.—Pease v. Smith, 61 N. Y. 477, 
484 [cit Bouvier L. D.]. 
ae .—Schrack v. McKnight, 84 Pa. 26, 

22. Barclay v. Hartman, 16 Del. 
oon 43 A 174; Falkner v. Behr, 75 Ga. 


23. McConnell v. State, 67 Ga. 633; 
Cox v. Schuylkill Valley Tract. Co., 
214 Pa. 233, 63 A 599. 

{a] Testimony as to the nonexis- 
tence of a certain fact is not negative 
evidence where the witnesses would 


certainly have observed or known 
of such fact had it existed. Cox v. 
214 Pa. 


Schuylkill Valley Tract. Co., 
223, 228, 63 A 599 (where persons 
looking for a street car in the direc- 
tion from which it was coming 
declared that the car, which was 
directly in their sight, had no head- 
light burning and was in complete 
darkness, their évidence was not 
negative as distinguished from posi- 
tive evidence. “An approaching car 
without any lights in the car and on 
a dark night will surely disclose its 
presence by the burning headlight. 
The headlight will be the more bril- 
liant in appearance because of the sur- 
rounding darkness. We were careful 
to call the attention of the jury to the 
difference between negative and posi- 
tive evidence. Where witnesses are 
interested in an approaching train and 
give attention to it by watching for 
it or listening for it, and then state 
the certain signals alleged to have 
been given were not heard by them, 
their evidence is not, under such cir- 
cumstances, merely negative’’). 

24. McConnell v. State, 67 Ga. 633. 

25. State v. Silva, 21 Ida. 247, 120 
P 835 [quot Bouvier L. D. I: 

[a] Other definitions.—People v. 
Page, 1 Ida. 189; State v. Fourchy, 
51 La. Ann. 228, 25 S 109; Davis v. 
Hamblin, 51 Md. 525; Toledo, etc., 
Cent R. Co. v. Wales, 11 Oh. Cir. Ct. 
oil, 5 On. Cir Dec; 168. 

26. Cal Mann v. Higgins, 83 Cal, 
66, 69, 23 P 206. 

Tll.—Peo. v. Henckler, 137 Ill. 580, 
27 NE 602; Jones v. Gregory, 48 Il. 
A. 228. 

Ind.— Harris v. Tomlinson, 130 Ind. 
426, 427, 30 NE 214 


La.—Carroll v. ‘Bancker, 43 La. 
Ann. 1078, 1194, 10 S 187. 
Nebr.—Woolworth v. Parker, 57 


Nebr. 417, 423, 77 NW 1090. 
N. Y.—Peo. v. Armour, 18 App. Div. 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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for the two terms are not synonymous.?7 
dence’’ is the broader term and includes all testi- 
mony,”* but ‘‘testimony’’ is accurately used to desig- 
nate only a particular kind or species of evidence,?® 
namely, that which comes to the tribunal through 
living witnesses speaking under oath in the presence 
It has also been said that what 
witnesses say under oath is ‘‘testimony,’’ but only 
so much of it as impresses the mind of the court try- 


of the tribunal.?° 


[§ 13] A. Confusion of Terms.?¢ 


phrase ‘‘burden of proof’’ is one 
ing,®’? which cireumstance has been 


584, 46 NE pee Peo. v. Kenyon, 5 
Park. eS 

Do Stare v. Winney, 21 N.D. 
72, is NW 680. 

Ok1. ee aeee v. Durant, 43 OkIl. 
799, 144 P 592 

Utah. —Mitchell v. Jensen, 29 Utah 
346, 81 P 165. 

Wash.—Jones v. Seattle, 51 Wash. 
245, 98 P 743; Noyes v. Pugin, 2 Wash. 
653, 27 P 548. 

{a] Use in statute.—While strict- 
ly “testimony” and “evidence” are 
not synonymous terms, the former, as 
used in a statute which provides that, 
after the testimony on both sides, the 
state’s counsel shall open and con- 
clude the argument to the jury, ex- 
cept that if the defendant introduces 
no “‘testirnony”’ his counsel shall open 
and conclude after the testimony on 
the part of the state is closed, means 
either oral or documentary evidence. 
gat eEove v. State, 117 Ga. 706, 45 SE 


27. Ind.—Kleyla v. State, 112 Ind. 
146, 13 NB 255; Central Union Tel. Co, 
v. State, 110 Ind. 203, 10 NE 922, 12 
NE 136; Gazette Printing Co. v. 
Morss, 60 Ind. 153; McConaha v. Carr, 
18 Ind. 443; Harvey v. Smith, 17 Ind. 
272; Downs v. Downs, 17 Ind. 95. 

Ind. T.—Guarantee Gold Bond, etc., 
Co. v. Edwards, 7 Ind. T. 297, 104 SW 
624; Crages v. Bohart, 4 Ind. T. 433, 
69 SW 981. 

Nebr.—Woolworth v. Parker, 57 
Nebr. 417, 77 NW 1090; Columbia 
Nat. Bank vy. German Nat. Bank, 56 
Nebr. 803, 77 NW 346. 

N. Y.—Dibble v. Dimick, 143 N. Y. 
549, 33 NE 724. 

Ok1l.—Southern Pine Lumber Co. v. 
Ward, 16 Okl. 131, 85 P 459 [aff 208 
U.S. 126, 28 SCt 239, 52 L. ed. 426]. 

Utah. —Carter. v. *Cummines- Neil- 
son Co., 34 Utah 315, 97 P 334; Crooks 
Ve Harmon, 29 Utah 304, 81 P 95. 

Wyo. —Ex p. Brenner, 3 Wyo. 412, 
26 P 993. 

28. Cal.—Mann v. Higgins, 83 Cal. 
66, 23 P 206. 

-Ind.—McDonald vy. Elfes, 61 Ind. 
279; Gazette Printing Co, v. Morss, 
60 Ind. 153, 

La.—Carroll v. Bancker, 43 La. 
Ann. 1078, 1194, 10 S 187. 

N. Y.—Peo. v. Kenyon, 5 Park. Cr. 
254. 

Utah.—Mitchell v. Jensen, 29 Utah 
346, 81 P 165; Crooks v. Harmon, 29 
Utah 304, 81 P 95. 

‘Wash. ~-Noyes v. Pugin, 2 Wash. 
653, 27 P 548. 

29. McDonald v. Elfes, 61 Ind. 
279; Gazette Printing Co. v. Morss, 
60 Ind. 153, 157; Woolworth v. Parker, 
57 Nebr. 417, 77 NW 1090; Columbia 
Nat. Bank v. German Nat. Bank, 56 
Nebr. 803. 77 NW _ 346; Dibble v. 
Dimick, 143 N. Y¥. 549, 554, 38 NIX 724. 

“There is undoubtedly a distinction 
between the terms evidence and testi- 
mony. ‘The former is the more com- 
prehensive term and includes all the 
means by which any alleged matter 
of fact, the truth of which is sub- 
mitted to investigation, is established 
or disproved. The latter, in common 
acceptation at least, embraces only 
the statements of witnesses upon 
oath, and does not include proof by 
writings or from other sources.” 
Dibble v. Dimick, supra. 

30. Cal. —Mann v. Higgins, 83 Cal. 


EVIDENCE 


(6 Bivi- 


is the result; 


II. BURDEN 


Although the 
of double mean- 
the cause of con- 


66, 23 P 206. 

Ind.— Woods v. State, 134 Ind. 35, 
33 NE 901; Kleyla v. State, 112 Ind. 
146, 13 NE 2505 eects Printing Co. 
Vv. ’Morss, 60 Ind. 533 Harvey v. 
Smith, 17 Ind. 272; Lintley v. Dakin, 
13 Ind. 388. 

Iowa.—In re Brown, 92 Iowa 379, 
60 NW 659. 

La.—Carroll v. Bancker, 43 La. 
Ann. 1078, 1085, 1194, 10 S 187. 

Nebr.—Woolworth v. Parker, 57 
Nebr. 417, 77 NW 1090; Columbia Nat. 
Bank v. German Nat. Bank, 56 Nebr. 
803, 77 NW 346. 

N. Y.—Dibble v. Dimick, 143 N. Y. 
549, 38 NIo 724. 

Nee State v. Winney, 21 N. D. 72, 
128 NW 680. 

Okl.—Grayson v. Durant, 43 Okl. 
799, 144 P 592. 

Utah.—Carter v. Cummings-Neil- 
son Co., 34 Utah 315, 97 P 334. 

Wash.—Noyes v. Pugin, 2 Wash. 
653, 27 P 548. 

Wis.—Nash v. Hoxie, 59 Wis. 384, 


388, 18 NW 408. 

fal Other definitions.— Poe  v. 
State, 95), Arky’ 1%) 5129... Sw, 1292; 
Clark v. State, 5 Ga. A. 605, 63 SE 
606; Woods v. State, 134 Ind. 35, 33 
NE 901; Whisler v. Whisler, 117 Iowa 
712, 89 NW 1110; In re Brown, 92 
Iowa 379, 60 NW 659; McIentyre v. 
Tucker, 5 Misc. 228, ,25' NYS (95; 
Peters wv. U.S, 2;Okl- 116; 33 P. 1031; 
Baker v. Woodward, 12 Or. 3, 6 P 173; 
Gom. + v.° Ensign; 35)..Pa:> Co..,698; 
Crooks v. Harmon, 29 Utah 304, 81 
P 95; Lyts v. Keevy, 5 Wash. 606, 32 
P 534; Nash v. Hoxie, 59 Wis. 384, 
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18 NW 408. See also Testimony [38 
Cye 2481. 
wa Mick v. Mart, (N. J. Ch.) 65 A 
"32, U. S.—U. 8. v. Lee Huen, 118 
Fed. 442. 


Cal.—Schloss v. His Creditors, 31 
Cal. 201, 203; Peo. v. Bowers, 2 Cal. 
Unrep. Cas. 878, 18 P 660. 

Ga.—Oliveros v. State, 120 Ga. 237, 
47 SIX 627, 1 AnnCas 114; Powell v. 
State, 101 Ga. 9, 29 SE 309, 65 AmSR 
277; Tift v. Jones, 77 Ga..181, 190, 3 
SE 399. 

Iowa.—Perry v. Dubuque, etc., R. 
Co., 36 Iowa 102, 106. 

Ky.—Miles v. Edelen, 1 Duv. 270. 

La.—State v. Thomas, 50 La. Ann. 
148, 23 S 250. 

Mich.—Jastrzenbski v. Marxhau- 
sen, 120 Mich. 677, 683, 79 NW 935. 

Miss.—Glenn v. State, 64 Miss. 724, 
28S 109. 

Mo.—State v. Marshall, 183 Mo. A. 
593, 167 SW 1050. 

N. Y.—Péo. v. Beckwith, 108 N. Y. 
67,15 INE) 585--Bufftalo, ‘ete; Ri Co. v; 
Reynolds, 6 HowPr 96, 97, 98. 

N. D.—State v. Sogge, 36 N. D. 262, 
161 Nw 1022, 1024 [cit Cyc]. 

S. C.—Hill v. Watson, 10 S. C. 268, 
273. 

Tex.—Lone Star Brewing Co. v. 
ve 62) Text Civ 2A. 550,2114 Sw 


eral Proof defined.—(1) “Proof is 
the-effect of evidence; the establish- 
ment of a fact by evidence.” Powell 
v. State, 101 Ga. 9, 21, 29 SE 309, 65 
‘AmSR 277. (2) “Proof;-in civil 
process, is a sufficient reason for the 
truth of a juridical proposition by 
which a party seeks either to main- 
tain his own claim or to defeat the 
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ing the facts is ‘‘evidence.’’34 

[§ 12] ©. Proof. Judicial ‘‘evidence’’ stands 
to ‘‘proof,’’ when the latter term is properly em- 
ployed, in the relation of means to an end. Proof 
evidence, the means for attaining it.®? 
‘‘Bvidence’’ and ‘‘proof’’ are often used as synony- 
mous terms,?* but such use is inaccurate®* and has 
caused much of the confusion attending the use of 
the phrase ‘‘burden of proof.’’?® 


fusion®® so great as to suggest the propriety of 
adopting a less objectionable term,*® it has a firmly 
established place in legal phraseology and cannot well 


claim of another.” Powell v. State, 
supra [quot Wharton Fv. § 1]. 

[b] “Juridical proof” is defined to 
be “a clear and evident declaration or 
demonstration of a matter which was 
before doubtful, conveyed in a judi- 
cial manner.” Powell v. State, 101 
Ga. 9, 21, 29 SE 309, 65 AmSR 277 
[eit Ayliffe par 442]. 

{c] The words, “evidence without 
further proof,” in a statute making a 
certain certificate evidence of a fact 
without further proof thereof, mean 
that the facts certified shall be proof 
per se. Albany County Sav. Bank v. 
McCarty, 149 N. Y. 71, 83, 48 NE 427. 

33. Cal.—Schloss v. His Creditors, 
31 Cal. 201. 

Ga.—Tift v. Jones, 77 Ga. 181, 3 
SE 399. 

Iowa.—Perry v. Dubuque South- 
western R. Co., 36 Iowa 102 


148, 23 S 250. 

Mich.—Jastrzembski v. Marxhau- 
sen, 120 Mich. 677, 79 NW 935. 

Miss.—Glenn v. State, 64 Miss. 724, 
2 S.109:.. 

N. Y.—O’Reilly v. Guardian Mut. 
L. vay Co., 60 N._Y..169, 172, 19 AmR 
iy hp Buffalo, etc., R. Co. v. Reynolds, 
6 HowPr 96. 

N. D.—State v. Sogge, 36 N. D. 262, 
272, 161 NW 1022 [cit Cyc]. 

Ss. C.—Hill v. Watson, 10 S. C. 268, 


273. 
64 Wash. 


Wash.—State v. Poole, 
47, 116 P 468. 
84. Glenn v. State, 64 Miss. 724, 2 
S 109; Snowden v. State, 62 Miss. 100. 

35. See infra §.13. 

36. Right to open and close as 
affected by burden of proof see Trial 
[38 Cye 1300]. 

37. Egbers v. Egbers, 177 Ill. 82, 
88, 58 NE 285 [foll Supreme Tent . 
K. M. W. v. Stensland, 206 Ill. 124, 
68 NE 1098, 99 AmSR 137 (aff 105 
Ill. A. 267)]; ‘Stofer v. Dunham, (Mo. 
A.) 208 SW 641. 

“The term ‘burden of proof’ has 
two distinct meanings: by the one 
is meant the duty of establishing the 
truth of a given proposition or issue 
by such a quantum of evidence as 
the law demands in the case in which 
the issue arises; by the other is 
meant the duty of producing evidence 
at the beginning or at any subsequent 
stage of the trial, in order to make 
or meet a prima facie case. Gener- 
ally speaking, the burden of proof, in 
the sense of the duty of producing 
evidence, passes from party to party 
as the case progresses, while the bur- 
den of proof, meaning the obligation 
to establish the truth of the claim 
by a preponderance of evidence, rests 
throughout upon the party asserting 
the affirmative of the issue, and un- 
less he meets this obligation upon 


the whole case, he fails.” Egbers v. 
Eegbers, supra. 
38. Foss v. McRae, 105 Me. 140, 


738 A 827; Hughes v. Atlantic City 
ete., R. Co., 85 N. J. L. 212, gM, 
LRA1916A 927; Farmers’ L. & 
Co. v. Siefke, 144 N. Y. 354, 359; 39 
NE 358; Winslow v. Norfolk Hard- 
wood Co., 147 N. C. 275, 60 SE 1130. 
“There is confusion sometimes in 
treating of the burden of proof, aris- 
ing out of unexact_ definitions.” 
Farmers’ L. & T. Co., v. Siefke, supra. 
39. Prince v. St. Paul Cotton Com- 
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be superseded. The ambiguity lies in the indiserimi- 
nate use of the phrase ‘‘burden of proof,’’ as mean- 
First, the necessity of establishing the 
existence of a certain facet or set of facts by evidence 
which preponderates to a legally required extent ;*° 
or second, the necessity which rests on a party at 
any particular time during a trial to create a prima 
facie case in his own favor or to overthrow one when 
In this article the phrase 
‘‘burden of evidence’’ will be applied to this second 
meaning, and the phrase ‘‘burden of proof’’ to the 
necessity of finally establishing a fact or facts in 
represents a very or- 


ing either: 


created against him.*+ 


issue. ‘‘Burden of evidence’’ 


press Co., 112 Mo. A. 49, 86 SW 873; 
North Memphis Sav. Bank v. Union 
Bridge, etc., Co., 1388 Tenn. 161, 196 
Sw 492; Rutland R., etc., Power Co. 
v. Williams, 90 Vt. 276, 280, 98 A 85 
[cit Cyc]; Abrath v. North Eastern 

Rito. tla Ors. De 4e0 ate ie Apps 
Cas. 247, 16 ERC 746]; Thayer Prelim. 
Treatise Ev. p 384 

[a] “A court may justly refuse 
an instruction containing the term 
‘burden of proof’ when such words 
are not otherwise explained or de- 
fined.” Berger v. St. Louis Storage, 
ete., Co., 136 Mo. A. 36, 43, 116 SW 444. 

40. Ala.—Dorough v. Harrington, 
148 Ala. 305, 42 § 557. 

Cal.—Ruth v.. Krone, 10 Cal’ A. 
770, 773, 103 P 960 [quot Cyc]. 

Ga.—Mobley v. Lyon, 134 Ga. 125, 
ee 668, 137 AmSR 213, 19 AnnCas 

Mo.—Stofer v. Dunham, (A.) 208 
SW 641; Link ne Jackson, 158 Mo. 
A. 63, 139 SW 588. 

N. yin re Gedney, 142 NYS 157. 

N. D.—Guild v. More, 32 N. D. 432, 
155 NW 44. 

Oki.—Standard Marine Ins. Co. v. 
Traders’ Compress Co., 46 Okl. 356, 
148 P 1019, 1021 [quot Cyc]. 

41. Ruth v. Krone, 10 Cal. A. 770, 
773, 103 P 960 [quot Cyc]; Mobley v. 
Lyon, 134 Ga. 125,~128, 67 SE 668, 137 
AmSR 213, 19 AnnCas 1004 [quot 


Cyc]; Stofer v. Dunham, (Mo. A.) 
qe SW 641; In re Gedney, 142 NYS 
ToT: 


{a] “Burden of proof, is an equivo- 
cal term of art, denoting primarily 
the obligation to establish an allega- 
tion by preponderating proofs, and 
secondarily the necessity of taking up 
and proceeding with the evidence in 
a given cause at a particular point of 
time.” In re Gedney, 142 NYS 157, 
158 freiteratine statement in In re 
‘Falabella, 139 NYS 1003]. 

42. Wughes v. Williams, 229 Mass. 
467, 118 NE 914. 

[al “The ‘burden.of evidence’ means 
the burden that rests upon a party to 
meet a prima facie case.” link v. 
esd 158 Mo. A.’ 63, 86, °1389' Sw 

43. U. S.—Cowen Co. v. Houck 
Mfg. Co. 249 Wed. 285, 161 CCA 293; 
American Sulphite Pulp Co. v. De 
Grasse Paper Co., 157 Fed. 660, 87 
CCA 260; Supreme Lodge K. P. v. 
Beck, 94 Fed. 751, 36 CCA 467 Say 
iia S. 49, °21 sct 532, 45 L. ed 

Ala.—Dinkins v. Latham, 79 S 493; 
Sherrill v. Merchants’, etc., Trust, 
ete,, Bank, 7195. Ala. 175,70 "S °723: 
America Land Morte. Inv., ete., Co. v. 
Preston, 119 Ala. 290, 24 S 707. 

Ark.—Hall v. Waters, 118 Ark. gk 
176 SW 699; Henderson vy. &. 
Emerson Co., 105 Ark. 697, 151 Sw 
251; Murphy v. Citizens Bank, 82 Ark. 
131, 100 SW 894, 11 LRANS 616, 12 
AnnCas 535. 

Cal.—Whitaker v. the State Univ. 
Regents, (A.) 178 P 308; Fawcett v. 
Gregg, 26 Cal. A. 727, 148 P 524; eal 
itors Union v. Lundy, 16 Cal. A. our 
117 BP 624; eh v. Engle, 3 Cal. 
325, $5 P 159. 

Colo. —Mott v. Baxter, 29 Colo. 418, 


68 P 220; Stearns v. Jewel, 27 Colo. 
A, 390, 149 P 846. 
re —-Beckham  v. Gallemore; 147 


. 323, 93 SE 884; Courson v. Pear- 
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Called—1. 


son, 132 Ga. 698, 64 SE 997; Henderson 
v. Hardeman, 21 Ga. A. 297, 94 SE 
cae eee v. Holmes, 12 Ga. A. 837, 
7 

Tll—Jackson Paper Mfg. Co. v. 
Commercial Nat. Bank, 199 Ill. 151, 
265 NE 136, 983 AmSR 113, 59 LRA 657 
[rev 99 Ill. A. 108]; Chicago Transit 
Co. vy. Campbell, 110 Ill. A. 366; Nash 
v. Cooney, 108 fll. A. 211; Hudson v. 
Miller, 97 Ill. A. 74. 

Ind.—Terre Haute, etc., R. Co. v. 
McCorkle, 140 Ind. 613, 40 NE 62; 
McClure v. Pursell, 6 Ind. 330; Fuller 
v. Supreme Council R. A., (A.) 115 NE 
372; Sharpe v. State, 51 Ind. A. 547. 
96 NE 627, 99 NE 1072; Modern Wood- 
men of America v. Kincheloe, (A.) 23 
NE 452; Mississinewa Min. Co. 
Andrews, 22 Ind. A. 5238, 54 NE 146, 

Iowa.—Bensen v. Reger, 168 NW 
881, 883 [cit Cyc]; Hallagan v. Dowell, 
179 Iowa 172, 161 NW 177; American 
Express Co. v. Des Moines Nat. Bank, 
177 Iowa 478, 152 NW 625; Curtis v. 
Dodd, 172 Towa 521, 154 NW, 872 

Kan. —Piper v. Matkins, 8 Kan. A. 
215, 55 P 487. 

Ky.—Fornash v. Antrobus, 178 Ky. 
621, 199 SW 781; Stephens v. Terry, 
173° Ky. 129, 198 SW 768; Whitteker 
v. Holcomb, 177 Ky: 790, 198 SW 533; 
Mattingly v. Shortell, 120 Ky. 52, 85 
SW 215, 27 KyL 426, 8 AnnCas 1134; 
Walling v. Eggers, 78 SW 428, 25 KyL 
1563; Chaplin, ete., Turnnp. Road Co. 
v. Nelson County, 77 SW 377, 25 KyL 
1154; Crabtree v. Atchinson, 93 Ky. 
338, 20 SW 260, 14 KyL 313; Royal 
Ins. Co. v. Schwing, 87 Ky. 410, 9 SW 
242, 10 Kyl; 380; Louisville, etc., R. 
Co. v. Welsh, 13 KyL T32° Louisville, 
etc.," R. Co. v. ‘Turner,’ 12: Ky L606; 
Martin v. Macey, 4 KyL 625; Dayton 
v. Newport Water Works, 11 Ky. Op. 
777; Cooper v. Cooper, 7 Ky. Op. 84; 
Cravens v. Gray, 6 Ky. Op. 472; Mur- 
ray v. Webb, 6 Ky. Op. 198; Edwards 
v. Dickerson, 6 Ky. Op. 127; Common- 
wealth Bank v. Bright, 4 Ky. Op. 561; 
Brown v. Farnler, 3 Ky. Op. 46; White 
v. Fletcher, 2 Ky. Op. 463. 

La. —Campbell v. J. I. Campbell Co., 
ay 402, 41 S 696, 117 La. 418, 41 

Mass.—Smith v. Hill, 122 NE 310; 
Hughes v. Williams, 229 Mass, 467, 
118 NE 914; Willett v. Rich, 142 Mass. 
356, 7 NE 776, 56 AmR 684; New Bed- 
ford v. Hingham, 117. Mass. 445; 
Wilder v. Cowles, 100 Mass. 487. 

Mo.—Stronehurst First Nat. Bank 
v. Kirby, 175 SW _ 926; Kuenzel v. 
Stevens, 155 Mo. 280, 56 SW 1076; 
Marshall v. Ferguson, 94 Mo. A. 175, 
67 SW 935. 

N. J.—Turner v. Wells, 64 N. J. L. 
269, 45 A 641. 

N. M.—Transgard v. Atchison, etc., 
R. Co., 24 N. M. 569,175 P 280; Cun- 
ningham Vv. Springer, 13 N. M. 259, 
82 P 232 [cit Cyc]. 

N. Y.—Peo. v. McCann, 16 N. Y. 58, 
69 AmD 642; Syracuse Reduction, etc., 
Co. v. Syracuse, 172 App. Div. 224, 
159 NYS 2138; Simon v. Krimko, 139 
App. Div. 187, 123 NYS 697; Hurd v. 
Wing, 56 App. Div. 595, 67 NYS 227. 

N. C.—Walker v. Carpenter, 144 N. 
C. 674, 57 SE 461; Cook v. Guirkin, 
LTOWNNCS sre 25a Sinerco. 

N. D.—Guild v. More, 32 N. D. 432, 
435, 155 NW 44 [cit Cyc]. 

Oh.—Klunk v. Hocking Valley R. 
Co., 74 Oh. St. 125, 77 NE 752. 
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dinary and: indeed, inevitable incident of any con- 
test which is to be decided by the use of reason as 
influenced by facts and argument. 
to a certain extent, be avoided, and apparent contra~ 
dictions reconciled, by bearing in mind the distine- 
tion between ‘‘burden of proof’’ and ‘‘burden of evi- 
dence,’’ to be hereinafter stated, and also the fact 
that in the vast majority of cases any such distine- 
tion is entirely ignored by the courts.*? 
B. Burden 
In General. 
burden of proof rests upon the party who has the af- 
firmative of the issue,*? as determined by the plead- 


Confusion ¢an, 


of Proof Properly So- 
The general rule is that the 


Okl.—Congdon v. McAlester Car- 
riage, etc., Factory, 56 Okl. 201, 155 
P 597; Fifth Ave. Library Soc. v. 
Phillips, 39 OkKl. 799, 136 P 1076. 

Or.—Spande v. Western L. Indemn. 
Co. 61, Ors. 220, Ad Paoieo 224 738. 

Pa.—Suravitz v. Prudential Ins. Co., 
261 Pa. 390, 104 A 754; Pocono Spring 
Water Ice Co. v. American Ice Co., 
214 Pa. 640, 64 A 398. 

Philippine.—Madariaga v. Castro, 
20 Philippine 563; De Guzman _ wv. 
Rivers, 4 Philippine 620. 

Porto Rico.—Cerecedo v. Calderon, 
6 Porto Rico Fed. 522; Irizarry v. 
Trujillo, 16 Porto Rico 19; Morales v. 
Central Machete, 9 Porto Rico 117; 
Ortiz v. Ortiz, 8 Porto Rico 475; Rios 
v. Berenguer, 8 Porto Rico 32; Schro- 
der v. Mayaguez, 7 Porto Rico 1; 
Loaiza v. Caballero, 6 Porto Rico 55. 

S. C.—Newton v. Bennett, 96 SE 
620; Scott v. Liverpool, etc., Ins. Co., 
102 S. C. 115, 86 SE 484; McCall v. 
Alexander, 81 S. C. 131, 61 SE 1106. 

S. D.—Figland v. Jones, SoM Se 
40, 162 NW 7388. 

Tex. —Quanah, etc., R. Co. v. Novit, 
(Civ. A.) 199 SW 496; Quanah, ete., 
R. Co. v. Bone, (Civ. A.) 199 SW 3325 
Barnes v. McCarthy, (Civ. A.) 132 
SW 85, 87 [cit Cyc]; Hazard v. West- 
ern Commercial Travelers’ Assoc., 54 
Tex. Civ. “A. 110, 116, 116 SW 6256 
[eit Cyc]. 

Utah.—John Ainsfield Co. v. Ras- 
mussen, 30 Utah 453, 85 P 1002. 

Wash.—Palmer v. Parker, 91 Wash. 
683, 158 P 1017; Coffman y. Spokane 
Chronicle Pub. Co., 65 Wash. 1, 117 P 
596, AnnCasi1913B 636; Wright v. 
Stewart, 19 Wash. 179, 52 P 1020, 

Wis.—Anderson v. Chicago Brass 
Co., 127 Wis. 273, 106 NW 1077. 

Man. —Canada Law Book Co. v. 
Butterworth, 23 Man. 352, 12 DomLR 
143, 24 WestLR 124 [allowing 
app 9 DomLR 321, 23 WestLR 505]. 

Que.—Dechene v. Canadian Pac. R. 
Co., 47 Que. Super. 431. 

[al Where there are two reasonably 
probable theories to account for an 
injury, the burden is on plaintiff to 
prove by some credible evidence that 
one which establishese defendant's 
liability. Peat v. Chicago, ete. R. 
Co., 128 Wis. 86, 107 NW. 355. 

{b] Where a cause of action is 
prosecuted against two or more, if 
the burden of proof is on plaintiff as 
to either of them, the court, in the 
exercise of a sound discretion, has 
the right to give plaintiff the burden 
of proof on the whole case jointly. 
New Ellerslie Fishing Club v. Stewart, 
123 Ky. 8, 98 SW 598, 29 KyL 414, g 
LRANS 475. 

{c] Survivorship .— Where plain- 
tiffs’ right to the property in question 
depends on the survivorship of their 
mother and another, the burden of 
proving survivor ship is on ee 
Cravens v. Gray, 6 Ky. Op. 472. 

{d] In an action te recover water 
rental at an established rate, the bur- 
den is on plaintiff to show that the 
rates had been fixed. Dayton v. New- 
port Water Works, 11 Ky. Op. 777. 

[e] Where the terms of a modified 
offer made by a plaintiff are ambigu- 
ous and may equally refer to one 
interpretation or to another, the bur- 
den is on plaintiff to establish that 
his interpretation of the terms is the 
correct one. Canada Law Book Co. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ings,** or, where there are no pleadings, by the na- 
ture of the investigation.*® This rule is founded upon 
the obvious purpose of facilitating justice by serving 
the convenience of the court;*® and as the rule as 


v. Butterworth, 23 Man. 352, 12 
DomLR 143, 24 WestLR 124 [allowing 
app 9 DomLR 321, 23 WestLR 505]. 

44, Ark.—St. Louis, etc., R. Co. v. 
Thomason, 59 Ark. 140, 26 SW 598. 

Cal.—Price v. Kennedy, 3 Cal. A. 
404, 85 P 859. 

Ga.—Central of Georgia R. 
Morgan, 110 Ga. 168, 35 SE 345. 

Ill.—Adams v. Pease, 113 Ill. A. 356. 

Ind.—McCloskey v. Davis, 8 Ind. A. 
190, 35 NE 187. 

Iowa.—Johnson v. Berdo, 131 Iowa 
524, 106 NW 609. 
pee phe aS Vom Ei 2 9 cam: 

Ky.—Robinson v. Hamilton, 6 Ky. 
Op. 419. 

Me.—Tarbox v. Hastern Steamboat 
Co., 50 Me. 339. 

Mass.—Brown v. King, 5 Mete. 173. 

Mo.—State v. Melton, 8 Mo. 417. 


Co. v. 


Nebr.—Allen v. Chicago, etc, R. 
Co., 82 Nebr. 726, 118 NW 655, 23 
LRANS 278. 

Okl.—Bass, ete., Furniture, etce., 
Se: v. Harbour, 42 Okl. 335, 140 P 
pagrecros v. Hertz, 11 Pa. Super. 


See also cases supra note 43. 

[a] Form of pleading immaterial. 
—(1i) “Where the burden of proof 
lies upon one party, it cannot be 
thrown upon the other party by the 
form of the pleading.’ State v. Mel- 
ton, 8 Mo. 417. (2) Thus where the 
settled doctrine places the burden of 
proof of a certain fact upon an in- 
surance company in an action against 
it on a policy, plaintiff does not as- 
sume that burden by reason of having 
alleged the fact in his complaint. 
Stephens v. Philadelphia F. Assoc., 
139 Mo. A. 369, 123 SW 63. 

{b1 A defendant who pleads an 
affirmative defense has the burden 
of proof with respect thereto. Prince 
v. Kennedy, 3 Cal. A. 404, 85 P 859; 
Martin v. Munroe, 130 Ga. 79, 60 SE 
253; Johnson. v. Berdo, 131 Iowa 524, 
NW 609; Robinson v. Hamilton, 
6 Ky. Op. 419; Brown v. Farnler, 3 
Ky. Op. 46; O’Toole v. Sham, 2 Ky. 
Op. 333; Tarbox v. Hastern Steamboat 
Co., 50 Me. 339; Brown v. King, 5 
Metc. (Mass.) 173; Sperry_v. Wilcox, 
1 Mete. (Mass.) 267; Powers v. 
Russell, 13 Pick. (Mass.) 69; Zeok 
v. Hertz. 11 Pa. Super. 512. 

{c] Where defendant sets up a 
breach of condition in a deed as a 
set-off, the burden is on him to show 
with reasonable certainty the amount 
he should receive. Murray v. Webb, 
6 Ky. On. 198. 

{d] Where plaintiff makes an af- 
firmative reply, in confession and 
avoidance, to defendant’s affirmative 
defense, the burden of proof as to 
the matter so pleaded is on him. 
Powers v. Russell, 13 Pick. (Mass.) 
69 


45. See cases supra note 43. 

46. Stevenson v. Marony, 29 Jil. 
532; Dranguet v. Prudhomme, 3 La. 
83 


47. Demeules v. Jewel Tea Co., 
103 Minn. 150. 114 NW 723, 123 AmSR 
315, 14 LRANS 954. 

48. U. S—Cowen Co. v. Houck 
Mfg. Co., 249 Fed. 285, 161 CCA 293; 
The John H. Starin, 191 Fed. 800, 801, 
112 CCA 286 [cit Cyc]; Rosenthal v. 
Pine Hill Cons. Min. Co., 157 Fed. 83, 
84 CCA 587. ; 

Ark.—Huckaby v. St. Louis, etc., 
R. Co., 119 Ark. 179, 177 SW 923; St. 
Louis, etc., R. Co. v. Gibson, 113 Ark. 
417, 168 SW 1129; Roberts v. Padgett, 
82 Ark. 331, 101 SW_ 753. 

Cal.—Williams v. Casebeer, 126 Cal. 
77, 58 P 380; Scott v. Wood, 81 Cal. 
398, 22 P 871; Peo. v. Bushton, 80 Cal. 
160, 22 P 127, 549. 

Colo.—White v. Hurlbut Grocery 
Co., 62 Colo. 483, 162 P 1143. 

Conn.—Baxter v. Camp, 71 Conn. 
245, 41 A 803, 71 AmSR 169, 42 LRA 
514; Miles’ App., 68 Conn. 237, 36 A 39, 
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36 LRA 176; Pease v. Cole, 53 Conn. 
53, 22 A 681, 55 AmR 53. 
D. C.—Sullivan v. Capital Tract. 
Co., 34 App. 358. 
Fla.—Williams v. 49 


Finlayson, 
Fla. 264, 38 S 50. 


Ga.—Hyer v. Holmes, 12 Ga. A. 
837,°79 SH 58. 
Hawaii—Kwong Lee: Yuen Co. 


o:, 


Tll.—Vischer v. Northwestern El. 
Rid, Con 25 Ge. 57-2), e100 IN Bar p20: 
Chicago Union Tract. Co. v. Mee, 218 
ill. 9, 75 NI 800, 2 LRANS 725, 4 
AnnCas 7; Supreme Tent K. M. W. 
v. Stensland, 206 Ill. 124, 68 NIE 1098, 
99 AmSR 137 [aff 105 Ill. A. 267]; 
Michael v. Marshall, 201 Ill. 70, 66 
NE 273; Egbers v. Egbers, 177 Ill. 
82, 52 NE 285; Everett v. Foley, 132 
Ill. A. 438; Field v. French, 80 Ill. A. 


78. 

Ind.—Carver v. Carver, 97 Ind. 497; 
Fay v. Burditt, 81 Ind. 433, 42 AmR 
142; Fuller v. Supreme Council R. A. 
(A.) 115 NE 372. ; 

Iowa.—Hallagan v. Dowell, 179 
Iowa 172, 161 NW 177; Elliott v. 
Woodbury County, 162 Iowa 473, 143 
NW 826; Gibbs v. Farmers’, etc., 
State Bank, 123 Iowa 736, 99 NW 703. 

Kan.—Piper v. Matkins, 8 Kan. A. 
215, 55 P 487. 

Ky.—Royal Ins. Co. v. Schwing, 87 
Ky. 410, 9 SW 242, 10 KyL 380. 

La.—Dowdell v. Orphans’ Home 
Soc., 114 La. 49, 38 S 16. 

Me.—Foss v. McRae, 105 Me. 140, 73 
A 827, O’Brien’s App. 100 Me. 156, 60 
A 880; Small v. Clewley, 62 Me. 155, 
16 AmR 410; Tarbox v. Eastern 
Steamboat Co., 50 Me. 339. 

Mass.—Wylie v. Marinofsky, 201 
Mass. 583, 88 NIE 448; Carroll v. 
Boston El. R. Co., 200 Mass. 527, 86 
NE 793; Willett v. Rich, 142 Mass. 
356, 7 NE 776, 56 AmR 684 [expl 
Cass v. Boston, ete., R. Co., 14 Allen 
448]; Wright v. Wright, 139 Mass. 177, 
29 NE 380; Central Bridge Corp. v. 
Butler, 2 Gray 130. 

Mich.—Manistee Nat. Bank v. Sey- 
mour, 64 Mich. 59, 31 NW 140. 

Minn.—Demeules v. Jewel Tea Co., 
103 Minn. 150, 114 NW 733,123 AmSR 
815, 14 LRANS 954. 

Mo.—Simnpson v. Chicago, etc., R. 
Co., 192 SW 739; Stofer v. Dunham, 
(A.) 208 SW 641; O’Shea v. Lehr, 182 
Mo. A. 676, 165 SW 8387; Ranney v. 
Lewis, 182 Mo. A. 58, 167 SW 601; 
Link v. Jackson, 158 Mo. A. 63, 89, 
139 SW 588 [cit Cyc]; Gardner v. 
Springfield Gas, etc., Co., 154 Mo. A. 
666, 185 SW 1023; Fleishman v. Polar 
Wave Ice., ete., Co., 148 Mo. A. 117, 
135,.127 SW 660 [cit Cye]; Dorrell 
v. Sparks, 142 Mo. A. 460, 127 SW 
103; Stephens v. Philadelphia F. 
Assoc., 189 Mo. A. 369, 123 SW 63; 
Berger v. St. Louis Storage, etc., Co., 
136 Mo. A. 36, 116 SW 444. 

Nebr.—Vertrees v. Gage County, 
75 Nebr. 332, 106 NW 331; Omaha St. 
R. Co. v. Boesen, 74 Nebr. 764, 105 
NW 303, 4 LRANS 122; Lincoln Tract. 
Co. v. Shepherd, 74 Nebr. 369, 104 NW 


v. Alliance Assur. 16 Hawaii 
674 


882, 107 NW 764; Rapp vv. Sarpy 
County, 71 Nébr. 382, 98 NW 1042, 
102 NW 242. 


N. H.—Eastman v. Gould, 63 N. H. 
89. 
N. J.—In re McCraven, (Ch.) 99 A 


619. 

N. Y.—Canajoharie Nat. Bank v. 
Diefendorf, 123 N. Y. 191, 25 NE 402, 
10 LRA 676; Price v. Brown, 101 N. Y. 
669 mem, 5 NE 434; Heinemann v. 
Heard, 62 N. Y. 448; Caldwell v. New 
Jersey Steamboat Co., 47 N. Y. 282; Sy- 
racuse Reduction, etc., Co. v. Syracuse, 
2) SAP ein, 2 (2245 9159 SNS 2135 
Lobdell v. Northville, 151 App. Div. 
384, 1836 NYS 113; Meyer v. Minsky, 
128 App. Div. 589, 112 NYS. 860; 
Rubino v. Schenk, 77 Misc. 188, 136 
NYS 43; Toube v. Rubin-Blankfort 
Co., 63 Misc. 298, 116 NYS 673; Wiley 
vy. Bondy, 23 “Mise. 658, 52 NYS 68; 


[220.5.] 69 


to burden of proof is a fixed rule of law,‘’ the bur- 
den never shifts from the party having the affirma- 
tive of the issue.#® 

A substantial right. The rule as to the burden of 


In re Falabella, 139 NYS 1003. 

N. C.—Walker v. Parker, 169 N. C. 
150, 85 SE 306; Cox v. Aberdeen, ete, 
R. ‘Co. 149 N. C. 117, 62 SE’ 884 
Brown v. Mitchell, 102 N. C. 347, 9 
SE 702, 11 AmSR 748. 

N. D.—Guild v. More, 32 N. D. 432, 
435, 155 NW 44 [cit Cyc]. 

Okl.—Midland Valley R. Co. v. Cox 
170 P 485; Woodward v. Bowder, 4! 
Okt. 505, 149 P 138; Standard Marine 
Ins. Co. v. Traders’ Compress Co., 46 
Okl. 356, 148 P 1019. 

Pa.—Suravitz v. Prudential Ins. Co. 
261 Pa. 390, 104 A 754. 

Philippine-—Manila v. Cabangis, 10 
Philippine 151. 

R. I.—Atlas Bank v. Doyle, 9 R. I. 
76, 98 AmD 368, 11 AmR 219. 

S. C—Heiden vy. Atlantic Coast 
Line R. Co., 84 S. C. 117, 65 SE 987, 

Tenn.—North Memphis Sav. Bank 
v. Union Bridge, etce., Co., 138 Tenn, 
161, 196 SW 492. 

Tex.—Boswell v. Pannell, 107 Tex. 
433, 180 SW _ 593 [mod (Civ. A.) 
146 SW 233]; Jester v. Steiner, 
86 Tex. 415, 25 SW 411; Terrell v. 
Commercial Nat. Bank, (Civ. A.) 199 
SW 11338; Fritsche v. Niechoy, (Civ. 
A.) 197 SW 1017; Miller-Link Lum- 
ber Co. v. Thompson, (Civ. A.) 194 
SW 223; Powell v. Powell, (Civ. A.) 
170 SW 111; Kirby Lumber Co. v. 
Stewart, (Civ. A.) 141 SW 295; Barnes 
v. McCarthy, (Civ. A.) 132 SW 8:65, 
87 [cit Cyc]; Southwestern Tel., ete., 
Co. v. Luckett, 60 Tex. Civ. A. 117, 
127 SW 856. 

Utah.—Leavitt v. Thurston, 38 Utah 
351, 113 P 77; Schuyler v. Southern 
Pac. Co., 37 Utah 581, 109 P 458 [aff 
Eee S. 601, 33 SCt 277, 57 L. ed 

Vt.—Rutland R., etc., Power Co. yv. 
Williams, 90 Vt. 276, 98 A 85; Colston 
v. Bean, 78 Vt. 283, 62 A 1015. ; 

Wis.—Atkinson v. Goodrich Transp, 
Co., 69 Wis. 5, 31 NW 164. 

Eng.—Abrath v. North Hastern R, 
Co., 11 Q. B. D. 440 [aff 11 Apn. Cas. 
247, 16 ERC 476] (per Brett, M. R.). 
Treat. Co. p 384. j 

Can.—Guardian F., ete., Assur. Co. 
ne Quebec R., ete., Co., 37 Can, S. C. 

0D. 

“The burden of proof, meaning the 
obligation to establish the truth of 
the claim by a preponderance of evi- 
dence, rests throughout upon the. 
party.” Chicago Union Tract. Co. v. 
Mee, 218 Ill: 9, 15, 75 NE 800, 2 
LRANS 725, 4 AnnCas 7. 

“The burden of proof and the 
weight of evidence are two very dif- 
ferent things. The former remains 
on the party affirming a fact in sup- 
port of his case, and does not chanse 
in any aspect of the cause; the lat- 
ter shifts from side to side in the 
progress of a trial, according to the 
nature and strength of the proofs 
offered in support or denial of the 
main fact to be established.” Central 
Bridge Corp. v. Butler, 2 Gray (Mass.): 
130.132: 

“During the progress of a trial. it 
often happens that a party gives evi- 
dence tending to establish his allega- 
tion, sufficient it may be to establish 
it prima facie, and it is sometimes 
said that the burden of proof is then 
shifted. All that is meant by this is, 
that there is a necessity of evidence 
to answer the prima facie case, or it 
will prevail, but the burden of main- 
taining the affirmative of the issue 
involved in the action is upon the 
party. alleging the fact which con- 
stitutes the issue, and this. burden 
remains throughout the triak?, 
Peiuem ann v. Heard, 62 N. Y. 448, 


[al] “The writer of the article on 
‘Evidence’ in 16 Cyc 926 to 936 makes 
a very useful distinction between the 
burden of proof and the burden of 
evidence. . The burden of proof 
never changes.” The John H. Starin, 
191 Fed. 800, 801, 112 CCA 286. 
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proof is important and indispensable in the admin- 
istration of justice,t® and constitutes a substantial 
right of the party upon whose adversary the burden 
It should therefore be jealously guarded 
and rigidly enforced by the conrts.°+ 

The test for determining which party has the af- 
firmative, and therefore the burden of establishing 
a case, is found in the result of an inquiry as to 
which party would be successful if no evidence at 
all were given, the burden being of course on the 


rests.5° 


adverse party.°? 


Where an action is against two or more defendants 
jointly, if the burden of proof is on plaintiff as 
to either defendant, the court may, in the exercise 
of a sound discretion and to avoid confusion, im- 
ose on him the burden in the whole ease.°* 

When case closed and submitted. When the evi- 
denee is all in and the ease is submitted for deter- 
mination, there can obviously no longer be any ques- 
tion as to the burden of proof, so far as that term 


49. Peo. v. Second Dist. Public 
Sérv. Commn., 159 wee: Div. 546, 145 
See 613 [aff "215 N Y. 241, 109 NE 

252]; Boswell v. Pannell, 107. Tex. 
433, gS Sw 593 [mod (Civ. A.) 146 


Sw’ 23 3]. 

50. Benes Ey Atlantic City, etc., 
RR. -Co.,) 85 N- L. 212, 89 A 769, 
LRA1916A 927; Hurd v. Wing, 56 App. 
Div. 595, 67 NYS 227. 

51. Peo. v. Second Dist. Public 
Serv. Commn., 159 App. Div. 546, 145 
Be 513 laff 245 ING Y.. 241, 109 NE 

252]; Boswell v. Pannell, 107. ‘Tex. 
433, tie SW 593 [mod (Civ. A.) 146 
sw 2331. 


{a] When plaintiff seeks to avail 
himself of a contract to which he was 
not a party, but which it is claimed 
was made for his benefit, he should 
bo held to a pretty rigid observance 
qf the rules in respect to the burden 
of P proof. Hurd v. Wing, 56 App. Div. 

ee 67 NYS 227. 

U. S.—Cowen Co. v. Houck 
Mis Co., 249 Fed. 285, 161 CCA 293. 

Ala.—Alabama G. S. R. Co. v. Fra- 
zier, 93 Ala. 45,9 S 303, 30 AmSR 28. 

Ark.—Mueller v. Breckinridge, 121 
Ark. 633, 181 SW 145. 

Conn.—Wetherell v. Hollister, 73 
Conn. 622, 48 A 826. 

Ind.—Kent v. White, 27 Ind. 390; 
Judah v. Vincennes Univ., 23 Ind. 272. 

TIowa.—Veiths v. Hagge, 8 Iowa 1638. 

Ky.—Funk v. Procter, 110 Ky. 290, 
61 SW 286, 22 KyL 1728; Royal Ins. 
Co, v. Schwing, 87 Ky. 410, 9 SW 
242,10 KyL 380; Ashland, etc., R. Co. 
v. Hoffman, 82 SW 566, 26 KyL 778; 
Walling v. Eggers, 78 SW 428, 25 KyL 

63; Chaplin, etc., Turnp. Road Co. v. 
Nelson County, 77 SW 377, 25 KyL 
Bae eer ie v. Sawtelle, 94 Me. 46, 

Porto Rico.—Irizarry v. Trujillo, 
16 Porto Rico 19. 

Tex.—Boswell v. Pannell, 107 Tex. 
433, 180 SW 593. 

Wash. —McKenzie v. Oregon impr. 
Co., 5 Wash. 409, 31 P 748. 

W. Va.—Di Bacco v. Benedetto, 95 
SE 601; Clifton v. Weston, 54 W. Va. 
ae 46 SP 360. 

Hng.—Mercer v. Whall, 5 Q. B. 
447, 48 HCL 447, 114 Reprint 1318; 
Doe v. Rowlands, SCE Paes; 38 
HCL 425; Belcher v. McIntosh, 8 Qi& 
P. 720, 34 HCL 982; Barry v. Butlin, 
2 Moore P. C. 484, 12 Reprint 1089, 
27 ERC 677; Osborn v. Thompson, 2 
M. & Rob. 254; Ridgway v. Ewbank, 2 
M. & Rob. 217; Amos v. Hughes, 1 M. 


& Rob. 464; Geach v. Ingall, 14 M. & 


W. 95, 153 "Reprint 404. 

“The question whether the burden 
of proof rests with a plaintiff or 
defendant may be determined by as- 
eertaining which party, without evi- 
dence, will be compelled to submit to 


an adverse judgment on the plead- |- 


ings.” Coffman v. Spokane Chronicle 
Pub. Co., 65 Wash. 1, 8, 117 P 596, 
AnnCasi913B 6386. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is concerned with the order of production of evi- 
dence;** but at this stage the questions arising from 
the rule as to the burden of proof in its true sense 
- and the obligation of a party to make out his case by 
the required quantum of evidence become of the 
utmost importance, and must be considered by court 
or jury in arriving at a determination.®® 
Where a party erroneously assumes the burden of 
proof as to a particular allegation or the burden 
of evidence as to a particular fact, the mistake will 


not be corrected in an appellate court.°® 


[§ 15] 


[a] It has also been laid down that 
the proper test is “to examine 
whether, if. the particular allegation 
be struck out of the plea, there will 
or will not be a defence to the action,” 
the burden resting upon the party 
whose case would thereby be destroy- 
ed. Mills v. Barber, 1 M. & W. 425, 
427, 150 Reprint 500. 

53. New Ellerslie Fishing Club v. 
Stewart, 123 Ky. 8, 93 SW 598, 29 
Kyl 414, 9 LRANS 475. 

54. McCormick v. Holmes, 41 Kan. 
265, 21 P 108; Quirk v. Metropolitan 
ie) TIGNES Oy. Pa. Ste 250 
Andrews v. Landers, 16 N. 236. 

55. Farmers’ L. & T. Co. eh Siefke, 
144 N. Y. 354, 39 NE 358. 

“The question of the preponderance 
of the evidence does not arise usually 
till the close of the trial of the issue, 
and generally not until the close of 
the evidence upon all the issues of 
the case.” Roberts v. Crawford, 54 
N. H. 532, 533. 

56. Colo.—-Morris v. Hokosona, 26 
Colo. A. 251, 1438 P 826. 

py Sime, bee v. Bybee, 14 Ida. 670, 


95 P 2 

Min a wewtecae v. Byrnes, 104 
‘inn: 343, 344, 116 NW 838 [quot 
yc]. 

Mo.—Stewart v. Outhwaite, 141 


Mo. 562, 44 SW 326. 

Okl.—Rass, etc., Furniture, etc., Co. 
v. Harbour, 42 Okl. 335, 140 P 956. 

See Appeal and Error § 628. 

57. U.S. v. Beamen, 242 Fed. 876, 
880, 155° GOA 464 (where it is said: 
“The plaintiff proved it and thereby 


relieved the defendants of that 
burden’’). 
58. Burden of evidence as ng neg- 


ative allegations see infra § 2 

59. S.—Ambs v. Atahieon! etc., 
R. Co., 114 Fed. 317; The Dunbritton, 
73 Fed. 352, 19 CCA 449; Bradley v. 


aes 3 Cas. No. 1,784, 5 Cranch 
‘Ala.—Pollak v. Winter, 166 Ala. 


255, 51 S 998, 52 S 829,153 S 339, 139 
AmSR 33; Bufford v. Raney, Sst Ala. 
565, 26 S 120; Alabama G. S. Co. 
v. Frazier, 93 Ala. 45, 9 S 308, 30 
AmSR 28; Western Union Tel. Co. v. 
Brazier, 10 Ala. A. 308, 65 S 95. 

Ark.—Weil v. Fineran, 78 Ark. 87, 
93 SW 568; St. Louis, etc., R. Co. v. 
Wallin, 71 Ark. 422, 75 SW 477; St. 
Louis, ete., R. Co. v. Berger, 64 Ark. 
613, 44 SW 809, 39 LRA 784. 

Cal.—Douglass v. Willard, 129 Cal. 
38, 61 P 572; Prince v. Kennedy, 3 Cal. 
A. 404, 85 P 859 

Conn.—Jordan v. .Patterson, 67 
Conn. 473, 35 A 521; Brown v. Fitch, 
43 Conn. 512. 

Del.—Herbener v. Crossan, 20 Del. 
38, 55 on 223. vs 


D. C.— Spitzer 
App. 556. 

Ga.—Pyron v. Ruohs, 120 Ga. 1060, 
48 SE 434; Davis v. Central R. Co., 
60 Ga. 329: Conyers v. State, 50 Ga. 
103, 15 AmR 686; Rogers v. Culver, 


v. Friedlander, 


The burden of proof is satisfied by actual proof of 
the facts of which proof is necessary, regardless of 
which party introduces the evidence.°? 

2. Negative 
the establishment of an affirmative case requires 
proof of a material negative allegation, the party 
who makes such allegation has the burden of prov- 
ing it,5® especially where the most appropriate mode 
of proof is by establishing the affirmative opposite 


Allegations.° Whenever 


21.Ga. A. 95, 94 SE 266. 
Ida.—Kiesel v. Bybee, 14 Ida. 670, 
S520. 


Ill.—Abhau v. Grassie, 262 Ill. 636, 
104 NE 1020, AnnCasi915B 414; 
Ames_v. Snider, 69 Ill. 376; Second 


Nat. Bank v. Thuet, 124 Ill. A. 501; 
Tumalty v. Parker, 100 Ill. A. 3823; 
Mutual Reserve Fund L. Assoc. v. 
Powell, 79 Ill. A. 482; Skala v. Rus, 
60 Ill. A. 479. 

Ind.—Cleveland, ete, R. Co. 
Moore, 170 Ind. 328, 82 NE 52, 84 NE 
540; Carmel Natural Gas, etc., Co. v. 
Small, 150 Ind. 427, 50 NE ‘476, 47 
NE 11; New Albany v. Endres, 143 
Ind. 192, 42 NE 683; Boulden v. 
McIntire, 119 Ind. 574, 21 NE 4465, 
12 AmSR 453; Goodwin v. Smith, 73 
Ind 13137 AmR 144; Carey v. Sheets, 
67 Ind. 375; Smith v. Zent, 59 Ind. 
362; Nash v. Hall, 4 Ind. 444: Missis- 
sinewa Min. Co. v. Andrews, 22 Ind. 
A. 523, 54 NE 146; O’Kane v. Miller, 
3 Ind!) Ag i136;. 29 NE 439. 

Iowa.—-Gibson v. Iowa Legion of 
Honor, 178 Iowa 1156, 159 NW 639; 
Mansfield v. Mallory, 140 Iowa 206, 
118 NW 290; Johnson v. Berdo, 131 
Towa 524, 106 NW 609; Richards Vv. 
Jewett, 118 Iowa 629, 92 NW 689. 

Ky.—Lucas v. Hunt, 91 Ky. 279, 
15 ow 781, 12 Kyl 871; Carpenter v. 


Goode, 4 Ky. Op. 655; White v. 
Fletcher, 2 Ky. Op. 468. 
La.—Vinton Oil, ete., Co. v. Gray, 


135 La. 1049, 1064, 66. S 357 laut 
Cyc]; Monroe v. H. Weston, Lumber 
Co., 50 La. Ann. 142, 23 S 247; Dela- 
chaise v. Maginnis, 44 La. Ann, 1043, 
11S 715; Baird v. Brown, 28 La. Ann. 
842; Morgan v. Mitchell, 3 Mart. N. S. 
576; Hicks v. Martin, 39 Mart. 47, 13 
AmD 304. 

Me.-—Pennell v. Cummings, 75 Me. 
163; Sawtelle v. Sawtelle, 34 Me. 228; 
McLellan v. Crofton, 6 Me. 307; Smith 
v. Moore, 6 Me. 274; Gibson v. Water- 
house, 4 ‘Me. 226. 

Mass. —Phipps v. Mahon, 141 Masai 
471, 5 NE 835; Central Bridge Corp. v. 
Butler, 2 Gray 130; Lane v. Crombie, 
12 (Pick. 177; Williams v: Hingham, 
etc., Bridge, ete., Corp., 4 Pick. 341; 
Como. v. Maxwell, 2 Pick. 139. 
ae taal v. Freeman, 33 Miss. 


Mo.—Cummings v. Dent, 189 SW 
1161; First Nat. Bank v. Kirby, 
175 Sw 926; Swinhart v..St. Louis, 
etc., R: Co., 207 Mo. 423,105 SW 1043; 
Dowell v. "Guthrie, 116 Mo. 646, 23 
SW 893; McGinness v. Kansas City 
Western R. Co., 195 Mo. A. 390, 192 
SW 115; Wolf v. United R. Co., 155 
Mo. A. 125, 133 SW 1172; Marshall v. 
Ferguson, 94 Mo. A. 175, 67 SW 935s) 
ee yy Crump, 62 Mo. A. 21. 

ont.—Swain v. McMillan, 30 
433, 76 P 948. Mont. 
so H.—Eastman v. Gould, 63 N. HL 

N. J.—Turner v. Wells, 64 
269, 45 A 641. oh NOEs 

N. M.—Transgard v. Atchison, ete., 


§§ 15-16] 


of the allegation.®° Accordingly such party will be 
required to make the proof so far as is reasonably 
possible,®! even as to facts within the knowledge or 
control of the other side,®? although there is also 
authority for the view that a negative allegation 
as to a matter peculiarly within the knowledge of 
the adverse party need not be proved.% 
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quired to prove negative allegations which are mere- 
ly necessary as pleadings but constitute no part of 
his case.*4 

‘[§ 16] 3. Under Common-Law Pleading. Un- 
der the common-law system of pleading®® the bur- 
den of proof is on the party holding the affirmative of 
the issue®® to establish the substance of his conten- 


Allegations not part of case. 


R. ROP? 24 N. M. 569, 175 P 280. 
Y.—Stokes v. Stokes, 155 -N. *¥: 
581. 50 NE 342 [aff 11 Misc. 716 mem, 
34 NYS 1149 mem]; Greany v. Long 
Island R. Co., 101 'N. Y. 419, 5 NE 
425; Murray v. New York L. Ins. Co., 
. Y. 286; Heinemann vy. Heard, 
62 N. Y. 448; Atlantic Trust Co. v. 
Crystal Water Co., 72 App. Div. 539, 
76 NYS 647; Schlesinger v. Hexter, 34 
N. Y. Super. 499; Bogart v. Tannen- 
baum, 53 Misc. 310,103 NYS 98. 

N. C.—Bradshaw v. Hilton Lumber 
Co., 172 N. C. 219, 90 SE 146; State v. 
Connor, 142 N. C. 700, 55 SE 787; 
State v. Evans, 50 N. C. 250. 

N. D.—Merchant v. Pielke, 10 N. D. 
48, 84 NW 574. 

/Oh. —Cheadle v. State, 4 Oh. St. 477. 

Pa.—Strickler v. Burkholder, 47 Pa. 
476; Pusey v. Wright, 31 Pa. 387; 
Pownall v. Lancaster, etc., Turnp. Co., 
16 LancLRev 411. 

R. I.—King v. Colvin, 11 R. I. 582. 

S. C.—Maybank v. Rodgers, 98 S. C. 
279, 82 SE 422. 

Tex.—Texas, etc., Co. v. Morin, 66 
Tex. 133, 18 SW 345; Western Union 
Tel. Co. v. Sloss, 45 Tex. Civ. A. 153, 
100 SW 3854; Western Union Tel. Co. 
v. Jackson, 19 Tex. Civ. A. 273, 46 SW 
279; L., ete., Blum Land Co. v. Harbin, 
(Civ. A.) 338 SW 153. 

Utah.—Smith v. Sinaloa Land, etce., 
Co., 42 Utah 445, 452, 132 P 556 [cit 
Cyc]; Salt Lake City v. Robinson, 40 
Utah 448, 125 P 657, 665 [cit Cyc]; 
John Ainsfield Co. v. Rasmussen, 30 
Utah 453, 85 P 1002. 

Wais —Thayer v. Viles, 23 Vt. 494. 

Va.—Boush v. Fidelity, etc., Co., 
100 Va. 735, 42 SE 877. 

Wash.—McKenzie v. Cresen Impr. 
Co., 5 Wash. 409, 31 P74 

W. Va.—Clifton v. Weston, 54 W. 
Va. 250, 46 SH 360; Porter v. Mack, 
50 W. Va. 581, 40 SE 459. 

Wis.—Cullen vy. Hanisch, 114 Wis. 
24, 89 NW 900. 

Bne. —Brown v. Hawkes, [1891] 2 
OPE e718 tA brath' ty: North Eastern 
Re CO.: 11 Q. B. D. 440 [aff 11 App. 
247, 16 ERC 746]; Sisson v. 
Dixon, 5 BI& 'C. “158, 11 (ECL 669, 
108 Reprint 283; Purcel v. McNamara, 
1 Campb. 199; Taylor v. Humphries, 
17 CG. B.N. S: 589, 112 ECL 539,144 
Reprint 216; Soward v. Leggatt, 7 C. 
& P. 618, 32 ECL 785; Rodwell v. 
Redge, 1 C. & P. 220, 12 ECL 134; 
Williams v. East India Co., 3 East 
192, 102 opt 571; Rex v. Hasline- 
field, 2 & S. 558, 105 Reprint 489; 
Elkin v. e yeacens 13M. & W. 655, 153 
Reprint 274; Mills v. Barber, 1 M. & 
WwW. 425, 150 Reprint 500; Field v. 
Sowle, 4 Russ. 112, 4 EngCh 112, 38 
Reprint 747. 

Can.—Pacaud v. Reg., 29 Can. S. C. 
637; Barter v. Smith, "2 Can. Exch. 
455; Bedard v. Blouin, 4 ReyLeg 479. 

Ont. —Maleolm vy. Perth Mut. F. 
Ins. Co., 29 Ont. 406; McIntyre v. 
Atty-Gen., 14 Grant Ch. GQ” CGHrss; 
Denison v. Fuller, 10 Grant Ch. (U. 
C.) 498; irra v. Thompson, 17 U. 
C. Cc. P. 606. 

Que.—Larraway v. Harvey, 14 Que. 
Super. 97. 

[a] Reason for rule.—‘“This must 
be the rule, or it must follow that 
rights, of which a negative forms an 
essential element, may be enforced 
without proof. This conclusion would 
be both illogical and unjust, and we 
are, therefore, authorized to infer 
the truth of its converse.” Goodwin 
v. Smith, 72 Ind. 118, 117, 37 AmR 
144. 

{[b] This rule has been applied to 
allegations of: (1) Absence of indebt- 
edness. Bufford v. Raney, 122 Ala. 
565, 26 S$ 120. (2) Want of probable 
cause. Ambs v. Atchison, etc., R. Co., 
114 Fed. 317; St. Louis, ete, R. Co. v. 


A party is not re- 
Wallin, 71 Ark. 422, 75 SW 477; Herb- 


ener v. Crossan, 20 Del. 38, 55 A 223; 
Spitzer v. Friedlander, 14 App. (D. C.) 
556; Ames v. Snider, 69 Ill. 376; Nash 
v. Hall, 4 Ind. 444; Lucas v. Hunt, 
OIG? 279, 15 SW 781, 12 KyL 871; 
Lane v. Crombie, 12 Pick. (Mass.) 177; 
Merchant v. Pielke, 10 N.D. 48, 84 NW 
bees) ine va rCilvin iis YR. Leib 828 
Brown v. Hawkes, [1891] 2 Q.B. 718; 
Abrath v. North Eastern R. Co., 11 
@. B. D. 440 [aff 11 App. Cas. 247, 16 
ERC 746]; Malcolm v. Perth Mut. F. 
Ins. Co., 29 Ont. 406. (3) Lack of 
notice. Douglass v. Willard, 129 Cal. 
38, 61 P 572; Brown v. Fitch, 43 Conn. 
512; Western Union Tel. Co. v. Jack- 
son, 19 Tex. Civ. A. 273, 46 SW 279; 
L., etc., Blum Land Co. v. Harbin, 


| (Tex. Civ. A.) 33 SW 153; Williams v. 


Hast India Co., 3 East 192, 102 Reprint 
571; Elkin v. Jansen, 9 Jur. 353. (4) 
Lack of proper service. Baird v. 
Brown, 28 La. Ann. 842. (5) Lack of 
consent. Hicks v. Martin, 9 Mart. 
(La.) 47, 13 AmD 304; Little v. 
Thompson, 2 Me. 228; Rex v. Rogers, 
2 Campb. 654. (6) Lack of title. 
Thayer v. Viles, 23 Vt. 494. (7) 
Culpable omissions. Fiske v. New 
Hneland? Mare insay) Co.,«s1 dy aPick. 
(Mass.) 310. (8) Noncompliance with 
law or statute. Barter v. Smith, 2 
Can. Exch. 455; McIntyre v. Atty - 
Gen., 14 Grant Ch. (U. C.) 86. (3) 
Nondelivery. Woodbury v. Frink, 14 
Tll. 279; Sawtelle v. Sawtelle, 34 Me. 
228; Swain v. McMillan, 30 Mont. 433, 
76 P 948. (10) Unsoundness of a 
horse. Osborn v Thompson, 9 C. & P. 
337, 38 ECL 208. (11) Failure to drill 
an_oil well. Mississinewa Min. Co. v. 
Andrews, 22 Ind. A. 523, 54 NE 146. 
(12) Nonexistence of liens. Turner 
v. Wells, 64 N. J. L. 269, 45 A 641. 
(13) Lack of authority to indorse o 
check. Jackson Paper Mfg. Co. 
Commercial Nat. Bank, 99 Dll. A. 108 
[rev on other erounds £997 Tb 1, 
65 NE 136, 93 “AmSR P1357 59 LRA 
657]. (14) Nonexistence of a valid 
record, and the nonexistence of Revs 
ment or tender of damages. 
Albany v. Endres, 143 Ind. 192, 42 NE 
683. Ithas also been applied to alleg- 
iations: (15) That a person is not 
insane. Pennell v. Cummings, 75 Me. 
163. (16) That a messuage was not 
impaired. Soward v. Leggatt, 7 C. & 
P. 618, 32 ECL 785. (17) That a tenant 
did not repair. Doe v. Rowlands, 9 
Cc. & P. 734, 38 ECL 425; Belcher v. 
McIntosh, 8 C. & P. 720, 34 ECL 982; 
Croft v. Lumley, 6 H. L. Cas. 672, 10 
Reprint 1459. (18) That tender of a 
deed was not made. Nash v. Hall, 4 
Ind. 444. (19) That a note was not 
taken in payment of a precedent debt. 
Smith v. Bettger, 68 Ind. 254, 34 AmR 
256. (20) That a voter was not legally 
qualified. Beardstown v. Virginia, 
76 Ill. 34. (21) That a building was 
not according to specification. Smith 
v. Davies, 7-C. & P. 307, 32 ECL 628. 
(22) That a sufficient cargo was not 
loaded. Ridgway v. Ewbank, 2 M. & 
Rob. 217. (23) That an abortion was 
not necessary to preserve life. State 
v. Lee, 69 Conn. 186, 37 A 75. (24) 
That corporate . officers were not 
legally elected. Carmel Natural Gas, 
ete., Co. v. Small, 150 Ind. 427, 47 
NE ake 50 NE 476. (25) That a check 
was not given for value received. 
Larraway v. Harvey, 14 Que. Super. 


97. (26) That a physician was not 
licensed. Barton v. Sutherland, 39 
S. Cc. L. 57. (27) That. a passenger 


did not pay fare. St. John v. Eastern 
R. Co., 1 Allen (Mass.) 544. (28) 
That a mariner was not a deserter. 
Spieres v. Parker, 1 T. R. 141, 99 
Reprint 1019. (29) That calico was 


not embossed in a workmanlike man- 


ner. Amos vy. Hughes, 1 M. & Rob. 


464. (30) That liquor was not in- 
spected. Cheadle v. State, 4 Oh. St. 
477. (31) That goods were not home 
products. Commonwealth v. Samuel, 
2 Pick. (Mass.) 103; State v. Hirsch, 
45 Mo. 429. (32) That a deed was 
never executed. Kerr v. Freeman,-33 
Miss. 292. (33) That prior to an ac- 
cident a person was not deaf. Davis 
v. Central R. Co., 60 Ga. 329. (34). 
That goods were not salable. Jordan 
v. Patterson, 67 Conn. 4738, 35 A 521. 
(35) That land was not. salable 
Delachaise v. Maginnis, 44 La. Ann. 
1048, 11 S 715. (86) That force was 
not necessary. St. Louis, etc., R. Co. 
v. Berger, 64 Ark. 613, 44 SW’ 809, 33 
LRA 784. (87) That a bond was ‘not 
ee ok Morgan v. Mitchell, 32 
Mart. N. (La.) 576. 

fc] When a defendant pleads 
both an affirmative and a negative 
defense, though the burden is on him 
as to the former, the burden of 
proof in the whole action is on the 
plaintiff.”” Chaplin, ete., Turnp. Road 
Co. v. Nelson County, 77 SW 377, 378, 
25 KyL 1154, 

{d] It has been held otherwise 
(1) with respect to allegations that 
property was not pledged. Stokes v. 
Stokes, 155 N. Y. 581, 50 NE 342. @) 
And in an action to enjoin the opera- 
tion of a street railway in a highway, 
it has been held that plaintiff need not 
prove the negative averment that the 
eounty court having control of the 
street had not consented to the con- 
struction of the railway, but such 
consent must be shown by defendant, 
as without such consent it was a. 
mere trespasser. Swinhart v. St. 
Louis, etc, R. Co., 207 Mo. 423, 105 
SW 1043. 

60. Goodwin v. Smith, 72 Ind. 113, 
37 AmR 144 (an applicant for liquor 
license has the burden of proving that 
he is “not in'the habit of becoming 
intoxicated” in the language of the 
statute prohibiting such persons from 
receiving a license, ‘‘for, by proving 
the converse, that the applicant is 
a man of habitual temperance in the 
use of intoxicating liquors, the nega- 
tive is established’’). See also eases 
supra note 59. 

61. Delachaise v. Maginnis, 44 La. 
Ann. 1048, 11 S 715; Phelps v. Hughes, 
1 La. Ann. 320; Thayer v. Viles, 23 
Vt. 494. 

62. Vinton Oil, etc., Co. v. Gray, 
135 La. 1049, 1064, 66 S 357 [quot 
Cyc]; Salt Lake City v. Robinson, 40 
Utah 448, 125 P 657, 665 [cit Cyc]. 

[a] The burden of evidence, how- 
ever, stands in a different position. 
See infra § 24. 

63. Western Union Tel. Co. v. 
Brazier, 10 Ala. A. 308, 65 S 95; Abhau 
v. Grassie, 262. Ill. 636, 104 NE 1020, 
AnnCas1915B 414; Great Western 
R. Co. v. Bacon, 30 Ill. 347, 883 AmD 
199; Swinhart v. St. Louis, etc., 
Co., 207 Mo. 428, 105 SW 1043 {foll 
Fuiwider v. Trenton Gas, ete., Co., 
216 Mo. 582, 116 SW 5081; Wolf v. 
United R. 'Co., 155 Mo.» A, 125, 133 
SW 1172. See also supra § 14. 

64. Holmes v. Warren, 145 Cal. 
457, 78 P 954; Petaluma Pav. Co. v. 
Singley, 136 Cal. 616, 69 P 426; Dirks 
v. California Safe Deposit. ete., Co., 
136 Cal. 84, 68 P 487; Melone v. Ruf- 
fino, 129 Cal. 514, 62 P 93, 79 AmSR 
127; Great Western R. Co. v. Bacon, 
80 Ill. 347, 88 AmD 199; Figland v. 
Jones, 39 S. D. 40, 162 NW 738. 

65. [a] Statutory modifications 
which follow the general analogy of 
common-law pleading are considered 
herein as part of the system. As to 
the operation of more radical statu- 
tory modifications see infra §§ 18, 19, 

66. S.—Simonton v. Winter, 5 


72 [220.J.] 


tion by the required preponderance of evidence;°’ 
but: not necessarily to explain or disprove the alle- 
It follows that, where a 


gations of his opponent.®® 


Pet. 141, 8 L. ed. 75; Cowen Co. v. 
Howck Mfg. Co., 249 Fed. 285, 161 
CCA 293; Barrielle v. Bettman, 199 
Fed. 838. 

Ala.— Tillis v. McKinna, 114 Ala. 
811, 21 S 465; Garrett v. Garrett, 64 
Ala. 2638; Shulman y. Brantley, 50 
Ala. 81. 

Cal.—Prince v. Kennedy, 3 Cal. A. 
an 85 P 859: 
pee D. C.—Rudolph v. Sensener, 39 App. 


Ga.—MeDaniel v. German Ameri- 

can Ins. Co., 134 Ga. 189, 67 SE 668; 
Craig v. Adair, 22 Ga. 373. 
- JTll.—Eneglish v. Porter, 109 Ill. 285; 
Sturman v. Streamer, 70 I. 188; U. 
8. Cast Iron Pipe, etc, Conv Chicago, 
185 Ill. A. 558; Nash v. Cooney, 108 
TM 2AS 212; Supreme Tent K. M. v. 
Stensland, 105 Ill. A. 267 [afi 206 
Ill. 124, 68 NE 1098, 99 AmSR 137]. 

Ind.—Bell v. Corbin, 186 Ind. 269, 36 
. NE 23; Hannum v. Curtis, 13'Ind. 206; 
- McClure v. Pursell, 6 Ind. 330; War- 
ner v. Warner, 30 Ind. A. 578, 66 NE 


760. 
. T.—Gatlin v. Vaut, 6 Ind. T. 
254, 91 SW 38. 

TIowa.—Schworm v. Fraternal Bank- 
ers’ Reserve Soc., 168 Iowa 579, 150 
NW_ 714, AnnCas1917B 3738; Hlliott 
Vv. Woodbury County, 162 Towa 473, 
148 NW 826; McCollister v. Yard, 90 
Iowa 621, 57 NW 447; ences Vv. 
Stephenson, 82 Iowa 129. 

Kan.—Bates v. Lyman, 35 Kan. 
634, 12 P 33; Montgomery v. Road, 
34 Kan. 122,'8 P 253; Amos v. Liv- 
ee 26 Kan. 106. 

—Com. v. Louisville, etc, R. 
Coe 31 SW 473, 17 Kyl 417. 

La.—Young v. Talbot, 12 Rob. 518; 
Blane v. Perilliat, § Rob. 100; Union 
ine v. Hyde, 7 Rob. 418, 41 AmD 

Mass.—Lorine v. Steineman, 1 
Mete. 204; Phillips v. Ford, 9 Pick. 
89; Phelps v. Hartwell, 1 Mass. 71. 

Mich.—Valentine v. Minneapolis, 
etc., R. Co., 155 Mich. 151, 118 NW 
970; Lendberg v. Brotherton Iron 
Min. Co., 75 Mich. 84, 42 NW. 675; 
Wildey v. Crane, 69 Mich. 17, 36 NW 
734; Stewart v. Ashley, 34 Mich. 183. 

Miss.—Mask v. Allen, 17 S 82. 

Mo.—Ranney v. Lewis, 182 Mo. A. 
58, 167 SW 601; Bathe v. Metropoli- 
tan L. Ins. Co. 152 Mo. A. 87, 132 
SW 743. 

Mont.—Osmers v. Furey, 32 Mont. 
681, 81 P 345. 

Nebr.—Allen v. Chicago, ete., R. 
. 726, 118 NW 655, 23 
LRANS 278; Rapp v. Sarpy County, 
ioe Nebr. 382, 98 NW 1042, 102 NW 


tN. M.—Reagan v. El Paso, etc., R. 
_Co., 15 N. M. 270, 106 P 376. 

; N. Y.—Heinemann v. Heard, 62 N. 

Y. 448 [rev 2 Hun 324, 4 Thomps, & 
c ee Costigan v. Mohawk, ete., R. 
Co., Den. 609, 43 AmD 758. 

N. “pape Sh v. Parker, 169 N. C 
150, 85 SE 306; Hauser v. Western 
Union Tel, Co., ‘150 N. GC. 557, 64 SE 
503; Walker v. Carpenter, 144 N. CG. 
674, 57 SE 461; Pollock v. Warwick, 
104 N. C. 638, 10 SE 699; Neal v. 
Fesperman, 46 N. C. 446. 

Oh.—Klunk v. Hocking Valley R. 
Co c4 OhisSt 125,77 NB 752; Titus 
Vv. Lewis, 33 Oh. St. 304. 

Or.—Goodnough Mercantile Co. v. 


Galloway, 48 Or. 239, 84 P 1049; 
Farley v. Parker, 4 Or. 269. 
Pa.—Suravitz v. Prudential Ins. 


Co., 261 Pa. 390, 104 A 754; Zerbe v. 
Miller, 16 Pa. 488. 

Ss. G—Newton v. Bennett, 96 SE 
620; Scott v. Liverpool, etce., Ins. Co., 
102'S. C. 115, 86 SE 484; McCall v. 
Alexander, 81 S. C. 131, 61 SE 1106; 
Connor ve aoe Pond, etc., R. Co., 
2315.7: 

He one: lis v. Johnston, 23 Tex. 
308; Mitchell v. Stanton, (Civ. A.) 
139 SW 1033; Hazard v. Western 
Commercial Travelers’ Assoc, 54 
tex. Civ. A. 110, 113, 116 SW 625 


EVIDENCE 


re ae paras v. Sapieha, (Civ. 

Wash.—McVay v. Reese; 62 Wash. 
562, 114 P 184; Wright v. Stewart, 
19 Wash. 179, 52 P 1020. 

W. Va.—-Di Bacco v. Benedetto, = 
Se) 601; Pusey v. Gardner, 21 W. Va 

ee EN ag p. Palmer, a Deac. & C. 
3 

N. S.—Hart v. Taylor, 37 N.S. 155. 

Ont.—Lemesurier v. Willard” 3 U. 
COe BazZs85i 

[a] One who asserts the invalid- 
ity of an instrument for failure to re- 
cord it must allege and prove such 
failure. Warner v. Warner, 30 Ind. 
A. 578, 66 NIX 760. 

[b] Affirmative of issue, not of 
proposition.—(1) The phrase “he who 
affirms must prove—ei incumbit pro- 
batio qui dicit non qui negat” (Mar- 
igny v. Union Bank, 12 Rob. (La.) 
283; Sowell v. Cox, 10 Rob. (La.) 68; 
Crowninshield v:. Crowninshield, 2 
Gray (Mass.) 524), (2) occasionally 
put in the form of a presumption, 
“nresumitur pro negante” (Union Nat. 
Bank v. Baldenwick, 45 Ill. 375), (3) 
has been held to mean that the bur- 
den of proof is invariably upon him 
who has the affirmative in point of 
form, that is, that no pleader is re- 
quired to prove a negative (Carroll 
v. Malone, 28 Ala. 521: State v. Mel- 
ton, 8 Mo. 417; State v. Morrison, 14 
N. ot ONS McKinnon vy. Burrows, 3 
We Q. BOs 114); (4) For that 
the Spurden of proof is on the party 
who has the “affirmative of any prop- 
osition” (Peo. v. Schryver, 42 N. Y. 
1, 1 AmR 480). But this is not an 
adequate statement of the law. See 


infra § 23. 

67. U. S.—Murray v. Joseph, 146 
Fed. 260. 

Ala.—Bufford v. Raney, 122 Ala. 
565, 26 S 120. : 

Cal.—Dieterle_ v. Bekin, 143 Cal. 


683, 77 P 664; Leviston v. Ryan, 75 
Calis tee ai Oe v. Engle, 
Si@al A. 825.,.85 2 1 

Colo.—-Morris v. Hokosona, 26 Colo. 
A. 251) 1487 P 826: 

Del.—Donovan v. Maloney, 26 Del. 
453, 84 A 1032. 

Ga.—McDaniel v. German Ameri- 
ean Ins. Co., 134 Ga. 189, 67 SE 668; 
ET we Harris, 11 Ga. A. 358, 75 SE 
518; Youmans v. Moore, 11 Ga. A. 66, 
74 SE 710. 

Ill.—Chicago, etc., R. Co. v.. Lam- 
bert, 119 [1]. 255, 10 NE 219; McMahon 
v. Scott, 132 fll. A. 582s—Chicagzo 
Transit Co. v. Campbell, 110 Ill. A. 
866; Nash v. Cooney, 108 Ill. A. 211. 

Ind.—Stout v. Morgan, 6 Ind. 369. 

Iowa.—American Express COM NE 
Des Moines Nat. Bank, 177 Iowa 478, 
152 NW 625. 

Ky.—Casteel v. Baugh, 18 SW 1023, 
13 KyL 916. 

La.—Walton v. Grant, 2 Mart. N. 


S. 494. 
Mass.—Thayer v. Connor, 5 Allen 
17 Mass. 


eens Gray v. Gardner, 
Mo. 5B Ceti v. Obear, Nestor Glass 
Co., 81 Mo. A 4. 

Nebr.—Chicago, etc. R. Co. v. 
White, 73 Nebr, 870, 103 NW 661. 
ean H.—Bastman v. Gould, 63 N. H. 

N. Y.—In re Gedney, 142 NYS 157; 
Marcotte v. Sheridan, 91 NYS 744. 

N. C.—WMitchell v. Whitlock, 121 
INS CS 166, 28 SHN2922 

Oh.—Leisy v. Zuellig, 7 Oh. Cir. Ct. 
423, 4 Oh. Cir. Dec. 662. 

Okl.—Missouri, etc., R. Co. v. Hor- 
ton, 28 Okl. 815, 119 P 238. 

Philippine.—Madariaga v. Castro, 
20 Philippine 568. 

Tex.—Quanah, etc., R. Co. v. Novit, 
(Civ. A.) 199 SW 496. 

Utah.—Tate v. Rose, 35 Utah 229, 
99 P 10038; John Ainsfield Co. v. Ras- 
mussen, 30 Utah 453, 85 P 1002. 

Wash.—Palmer v. Huston, 67 Wash. 
210, 121 P 452. 


[§ 16 


defendant denies an allegation material to plaintiff’s 
case, the burden is on plaintiff to establish its truth,®® 


Wis. —Sufferling v. Heyl, 139 Wis. 
510, 121 NW 251. 

Eng. —Parfitt v. Lawless, L. R. 2 
P. & D. 462. 

Can.—Home L. Assoc. v. Randall, 
30) Can. S.C) 9%, 

Ont.—Light v. Wpeostocs, ete., R., 
ete.; Co., 13° U2C2 @} 21 

[al “Absence of oeiacios upon any 
material point is as fatal to him who 
has the onus as the absence of all 
evidence would be.’”’ Steeie v. Hillman 
Land, ete., Co., (Ky.) 114 SW 311. 

[b] Negativing conditions.—(1) On 
principal the burden of proof when 
the liability is denied includes proof 
that the liability is unconditional. 
Bufford v. Raney, 122 Ala. 565, 26 S 
120; Eastman v. Gould, 63 N. H. 89; 
Blodgett v. Cummings, 60 N. H. 115; 
Shepardson v. Perkins, 60 N. H. 76; 
Atlantic Trust Co. v. Crystal Water 
Co., 72 App. Div. 539, 76 NYS. 647; 
Leisy v. Zuellig, 7 Oh. Cir. Ct. 423, 4 
Oh. Cir. Dec. 662;. Rash v. Dillon, 
(Tex. Civ. A.) 27 SW 497. (2) Where, 
however, plaintiff sues for money 
alleged to have been deposited with 
defendant to be paid to plaintiff, and 
defendant claims that the money was 
to be paid only conditionally, this is 
an affirmative defense and the burden 
is on defendant to prove the condition. 
Rivers v. Obear, Nestor Glass Co., 81 
Mo. A. 374. 

[c] Performance of conditions.— 
(1) The obligation extends to proof 
that any condition originally existing 
has been performed. Sext v. Geise, 
80 Ga. 698, 6 SE 174; Doe v. Roberts, 
4 Doug. 306, 26 ECL 491, 99 Reprint 
895. (2) But in an action on a written 
Promise to pay money, the instrument 
providing that it should be null and 
void upon the happening of a certain 
event, it was held that the burden of 
proving that the event had happened 
was upon _ defendant. Thayer v. 
Connor, 5 Allen (Mass.) 25 [foll Gray 
WA Gardner, 17 Mass. 188]. 

[d] Action on entire contract only 
substantially performed.—(1) “When 
the action is on the contract, claiming 
full performance, and a recovery is 
allowed on a substantial performance 
less such amount as would be re- 
quired to compensate the defendant, 
the burden is upon the plaintiff to 
prove such substantial performance 
as will entitle him to so recover, and 
also establish the amount necessary 
to compensate the defendant for fail- 
ure of performance.” Morris v. 
Hokosona, 26 Colo. A, 251, 254, 143 P 
826. (2) The burden of proving the 
amount needed to make defendant 
good is upon plaintiff for the reason 
that this “is an essential part of sume 


stantial performance.” Spence 
Ham. 163SN. Y. 220, 226, BL. NE 413, 
51 LRA 238. (3) “Tt seems, however, 


there would be no reason why this 
burden as to compensation might not 
be shifted to the defendant, employer, 
if he so assumed in the pleadings and 
on the trial.” Morris v. Hokosona, 
supra. 

fe] Under the Ontario Jndicature 
Act (1) the performance of conditions 
precedent to a right of action must 
be alleged and proved by plaintiff 
(Home L. Assoc. v. Randall, 30 Can. 
S. C. 97), (2) or by defendant on a 
plea in confession and avoidance 
(Light v. Sot etes aR cetes 
Co., 13 U. QB 216). 

68. dehatinn v. Royal TnsAnCor, 
94 Ill. A. 364; Rotzien-Furber Lumber 
Cos Vz Franson, 1237 Minn. 122, 143 
NW 253; Gurley v. San Antonio, etc., 
oe a 58 Tex. Civ. A. 308, 124 SW 


fa] “It is not necessary that plain- 
tiff negative possible defenses or 
establish matters which would more 
properly come from the other side.” 
Rotzien-Furber Lumber Co, v. Fran- 
sone 123 Minn. 122, 126, 1483 NW 253. 
Ala.—Robinson -v. Griffin, 173 

ann 372, 56S 124; Alexander v. Wood- 


—_—+ 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 16] EVIDENCE (er Orsgr Wa 


whether the action is in econtract?® or in tort.™ 


cally, the allegations of plaintiff’s case, but rely: 
Should defendant not traverse, generally or specifi- n ; z 


upon an affirmative defense,72 as in abatement,’ 


men of the World, 161 Ala. 561, 49 
S 883; Western R. Co. i Williamson, 
114 Aja. 131, 21.8 827. 

Cal.—Miller v. Engle, 3 Cal. A. 325. 
Sb, Ba'5 9. 

D. C.—Tolson v. Inland, etc., Coast- 
ing Con, 17 Dil CG. i389. 

Fla.——-Florida R. Co. v. Thomas, 55 
Fla. 287, 45 S 720. 

Ga.—Courson v. Pearson, 132 Ga. 
698, 64 SH $97. 

TW einer v. Whitlock, 88 Ill. 513. 

Ind.—Carnahan v. Shull, 55 ind-As 
349, 102 NE 144; Sharp v. "State, (A.) 
99 NE 1072. 

Ky.—Terrell v. Bloomfield, 20 SW 
289, 14 KyL 577; Ford v. Price, 12 
Kyl 507. 

Mass.—Starratt v. Mullen, 148 Mass. 
570, 20 NIE 178, 2 LRA 697. 

Mo.—Gardner v. Springfield Gas, 
etc., Co., 154 Mo. A. 666, 135 SW 1023. 

N. H.—Eastman v. Gould, ct N. H. 
89; Buzzell v. Snell, 25 N. 

N. M.—Cunningham v. Rares 3 
N. M. 259, 283, 82 P 232 [eit Cyc]. 

N. C.—Hauser v. Western Union 
Tel. Co., 150 N. C. 557, 64 SE 508. 

Or. —Peaslee v. Gordon Falis Elec- 
tric ” 68 Or. 244, 1385 P 521. 

S. D.—-Figland v. Jones, 39 S. D. 40, 
162 NW 738. 

Tex.—Pares v. St. Louis Scuthwest- 
ern R. Co., (Civ. A.) 57 SW 301 

Wash.—Davison Fruit Co. v. Pro- 
duce Distributors Co., 74 Wash. 551, 
134 P 510. 

[a] Where a general issue is pleaded 
it is a denial of all plaintiff’s case, and 
requires plaintiff to prove it by a 
preponderance of the evidence. Alex- 
ander v. Woodmen of the World, 161 
Ala. 561, 49 S 883; Adams v. Pease, 
fas, UT, A. 356; Nash v. Cooney, 108 
TN) A. 211. 

[b] “fhe burden of an issue made 
by a special denial is upon the plain- 
tiff, as wellas that of an issue formed 
by a general denial.” Bishop v. State, 
$3 Ind. 67, 74 

[ce] A *plea denying in totidem 
verbis plaintiff's averments is merely 

negative, an@ does not shift the bur- 
den of proof upon defendant. Florida 
R. Co. v. Thomas, 55 Fla. 287, 45 S 
T2063 

[d] Where defendant might have 
relied on his general denial, the fact 
that he did not, but unnecessarily 
vleaded affirmatively the facts as he 
understood them, took no burden from 
plaintiff, nor did it add any to defend- 
ant. “Davison Fruit Co., v. Produce 
pptaibuters Co. 74 Wash. 551, 134 P 
51 


[e] A defective plea of non est 
factum, when not objected to “‘merely 
shifts the burden of proof from the 
plaintiff to the defendant, . ... and, 
if he fails to establish his plea by 
proof, the plaintiff will recover.’ 
Standard Underground Cable Co. v. 
Southern Independent Tel. Co., (Tex. 
Civ. A.) 184 SW 429, 434. 

70. Ill—Merchant v. Manion, 97 
DEAS 43. 

Kan.—Piper v. Matkins, 8 Kan. A. 
215, 55 P 487. 

Ky. —Kenton Ins. Co. v. Osborne, 51 
SW 306, 21 Kyl 330; Andrews v. 
Haydon, 9 Kyl 440; Lander v. Morgan, 
1 Ky. Op. 198. 

Md.—Laubheimer v. Naill, 88 Md. 


174, 40 A 888. 
Mass.—Hill v. Crompton, 119 Mass. 


376. 
Obear, Nestor Glass 


Mo.—Rivers v. 
Co., 81 Mo. A. 374. 

N. H.—Hastman v. Gould, 63 N. H. 

9. 

N. Y.—Ford v. Standard Oil Co., 32 
App. Div. 596, 53 NYS 48; Connolly v. 
Clark, 20 Mise. 415, 45 NYS 1042: Mar- 
cotte v. Sheridan, 91 NYS 744; Finance 
Co. of America v. Josephson, 88 NYS 
707; Raines v. Totman, 64 HowPr 
493. 

Or.—Peaslee v. Gordon Falls Elec- 
tric Co., 68 Or. 244, 135. P 521; Spande 
vy. Western L, Indemn. Co., 61 Or. 220, 
Tew oo. elee boo. ‘ 

[al Where plaintiff alleges a joint 
liability in an action ex contractu 


against two or more defendants, and 
the allegation is denied, the burden 
is upon him to prove it. Clark v. 
Hoffman, 128 Ill. A, 422; Merchant v. 
Manion, 97 IN. A. 43. 

71, Ala—Western R. Co. v. Will- 
iamson, 114 Ala. 131, 21 S 827. 

Conn. "Miller Vv. Pierpont, 87 Conn. 
406, 87 A 785. 

Til -—Hudson v. Miller, 97 Ill. A. 74. 

v. Warner, 21 

Iowa li 


Ky.—Louisville, etc., R. Co. v. Me- 
Clain, 66 SW 391, 23 Kyl 1878. 

La.—-Wichers v. New aoe Acid, 
ete., Co., 128 La. 1011, 55 S 6 

Mich. “Shelly Vv. Brooks, ev Mich. 
115 72 (NW- 37. 

N. M.—Reagan v. El Paso, etc., R. 
Co., rome M. 270, 106 P 376. 
gan Y.—Taylor v. Guest, 58 N. Y. 


N. C.—Hauser v. Westetn Union 
Tel. Co., 150 -N. C. 557, 64 SE 503. 
Okl.—Missouri, ete., R. Co. v. Hor- 
fon, ues Oli. 815, 119 P 233. 
126 Pa. 


iswold v. Cebbie, 

353, “iT A 673, 12 AmSR 878. 

Tex.— Texas Midland RACOs Vag ays 
(Civ. A.) 168 SW 1013; Dwyer v. Bas- 
sett, 1. Tex.-Civ, A; 513, 21 SW 621. 

Wis.—-Mosher v. Post, 89 Wis. 602, 
62 NW 516. 

{a] “Where there are two reason- 
ably probable theories to account for 
an injury the burden is upon the 
plaintiff to prove by some credible 
evidence that one which establishes 
defendant’s liability.” Peat v. Chi- 
eago, ete, R. Co., 128 Wis. 86, 93, 107 
NW 355 


as Ala.—Forbes v. Plummer, 73 S 


Ark.—Neal v. Deming, 21 SW 1066. 

Cal.—Creditors Union v. Lundy, 16 
Cal. A. 567, 117 P 624; De Laval Dairy 
Supply Co. v. Steadman, 6 Cal. A. 651, 
92° P. 8775. Prince Vv. Kennedy, 3 Cal. A! 
404. 85 P 859. 

Ga.—EBranch v. American Agricul- 
tural Chemical Co., 22 Ga. A. 52, 95 
SH 476. 

tll.—Weber v. American Posting 
Service, 197 Til. A. 500; Vail v. North 
American.’ Union, 191 Ill. A. °-297; 
Northwestern Fuel Co. v. Western 
Fuel Co., 144 Ill. A. 92; Schallman vy. 
Royal Ins. Co., 94 Ill. A. 364; Mutual 
BeiaG Fund L. Assoc. v. Powell, 1k) 
Til. 482. 

towne roaden v. Stephenson, 169 
NW 34; Gibson v. Iowa Legion of 
Honor, 178 Iowa 1156, 159 NW 639; 
Mansfield v. Mallory, 140 Iowa 206, 
118 NW 290. 

Ky.—Whitteker v. Holcomb, 177 
Ky. 790, 198 SW 5383 

30 La. Ann. 
201 


Lia.—Scovel vy. Gill, 
1207. 

Mass.—Wylie v. 
Mass. 5838, 88 NE 448; 
Quinn, 196 Mass. 492, 72 
Lothrop v. Otis, 7 Allen 435; Powers 
v. Russell, 18 Pick. 69. 

Mich.—Truax v. Heartt, 135 Mich. 
150, 97 NW. 394. 

Mo.-—Bathe v. Metropolitan L. Ins. 
Co., 152 Mo. A. 87, 1382 SW 748; Gib- 


Marinofsky, 


son v. Swofford, 122 Mo. A. 126, 97 
Sw 1007. 

Nebr.—Omaha Nat. Bank Vv. 
Graham, 98 Nebr. 844, 154 NW 
(C25 

N. J.—Warwick v. Stockton, (Ch.) 
37 A 458, 

N. Y.—Mayer v. Chamberlain, 178 
App. Div. 326, 164 NYS 806; Majestic 
Goal 3Co- Ane avs Bush, ae NYS 
662. 

N. C.-—Cook v. Guirkin, 119 N. C. 
ip ees Sole Alaye 

Okl. —Missouri, etc., R. C. v. Hor- 


tong ze Ok.” 8 lip: 119 P 233. 

Tex.—Boswell v. Pannell, 107 Tex. 
488, 180 SW 593 [mod (Civ. A.) 146 
SW 233]; Quanah, etc.,. R.. Co. v. 
Novit, (Civ. A.) 199 SW 496; Texas 
Power, etc., Co. v. Bird, (Civ. A.) 
165 SW 8; Western Union Tel. Co. v. 
Sloss, 45 Tex. Civ. A. 153, 100 SW 
354. 

Wash.—Palmer v. Parker, 91 Wash. 
688, 158 P 1017; McVay v.- Reese, 62 


Wash. 562, 114 P 184. 

Wyo.—Hood vy. Smiley, 5 Wyo. 70, 
36 P 856. 

Eng.—Pickup v. Thames, ete., Mar. . 
eae Co.,. Lid., 3°Q. B. D. 594, 4 ‘Aspin. 


Ont.—Light v WVopdshacks ete.,, R. 
etc., Co., BUCQE 16. 
“Undoubtedly many ae which, 
if true, would show that the plaintifé 
never had a cause of action or even 
that he never had a valid contract, 
rust be pleaded and proved by the 
defendant; for instance, infancy, cov- 
erture, or, probably, illegality. 
Where the line should be drawn 
might differ, conceivably, in different 
Jurisdictions.” Starratt v. Mullen, 
Ae Mass. 570, 571, 20 NE 178, 2 LRA 
fa] An affirmative defense is as- 
serted where defendant pleads: (1) 
Abandonment. Hood v. Smiley, 5 Wyo, 
70, 36 P 856. (2) Accident. Atchison 
v. Dullam, 16 Ill. A. 42. (3) Breach 
of warranty of the article sold. 
Noble v. Fagnant, 162 Mass. 275, 
38 NE 507. (4) Conditional delivery. - 
Coffin v. Grand Rapids Hydraulic Co., 
136 N. Y. 655, 82 NE 1076. (5) Con- 
ditions subsequent. Thayer v. Cone - 
nor, 5 Allen (Mass.) 25. (6) Hstoppel. 
Neal v. Deming, (Ark.) 21 SW 1066. 
(7) License. Chandler v. Smith, 70 
Ill, A. 658; Cook v. Guirkin, 119 N. C. 
13, 25 SE 715.. (8) Modification of 
agreement. Gernert Bros. Lumber 
Co. v. Rapier, 37 SW 261, 18 Kyl 
536; Warwick v. Stockton, (N. J. Ch.) © 
387 A 458. (9) Reconvention. Gann : 
v. Shaw, 2.Tex. A. Civ. Cas... $2255; 
(10) Recoupment. Moore v. Barber 
Asphalt) Pava Co., 218. Alas 563,023 
S -798; Truax v. Heartt, 135 Mich. 
150, 97 NW 394. (11) Release. Swift 
v. Ratliff, 74 Ind. 426; Scovel v. Gill, : 
30 La. Ann. 1207; Knoche v. White- 
man, 86 Mo. A. 568; Light v. Wood 


stock. wae Remetc, Co.,. 13 U. C. Q. 
Bs 2.6: ao Res adjudicata. O'Neil v. 
Leight, 3 U. C.Q. B. 70. (13) Suicide 


in an action on a life insurance policy. 
Supreme Tent, K. M. W. v. Stensland, . 
206 Iil.. 124, 68 NE 1098, 99 AmSR 
137 faff 105. Til, A. .267,, andj. dist 
Fidelity, ete., Co. v. Weise, 182 Ill.~ 
496, 55 NIX 540, because it was an 
action upon an accident policy]. (14) 
Unconstitutionality of a statute, ete, 
St. Louis Southwestern R. Co. v. 
Smith, 20 Tex. Civ A. 451, 49 SW 627. 
(15) Unseaworthiness. Pickup v. 
Thames, ete., Mar. Ins. Co:, Ltd., 
3 Q. B. D. 594, 4 Aspin. 43. 

{b] When the statute against 
gambling is relied on as a defense 
to an action for money paid out, 
advanced, etc., the burden of proof 
is upon defendant to show that the 


transactions in question were of a: 
ik nature. Hall v. Barrett, 93 


{c] In an action for an accounting, 
an answer alleging a general settle- 
ment stated an affirmative defense, 
the burden of proof of which was on 


defendant. Johnson v. Berdo, 131 
Iowa 524, 106 NW 609. 
{d] Different consideration.— 


Where plaintiff sued for the consid- 
eration of a transfer alleging it was 
cash, and defendant claimed it was 
shares of stock, the burden was on 
defendant to prove his claim. Wright 
v. Stewart, 19 Wash. 179, 52 P 


1020. 
73. U. S.—De Sobry v. Nicholson, 
3 Wall. 420, 18 L. ed. 2638; Gilmer v. 
Grand Rapids, 16 Fed. 708. 


Ga x 
48 SE 434. 
v. Holeomb, 177 
Ky. 790, 198 SW 583, 534 [quot Cye]. 
ee Hi—Jewett v. Davis, 6 N. 


Okl.— Boyce v. Augusta Camp. M. 
W. A., 14 Okl. 642. 78 P 322: 

Tex.—Robertson v. Ephraim, 18 
Tex. 118; Hopson v. Caswell, 13 Tex. 
GiveAl 492, 36 SW 312. 

Contra Rosenthal v. Rosenthal, 152 
Mich. 493, 115 NW 729 (holding that, 
where jurisdiction of. nonresident dee 
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er confession and avoidance,’ 


denies, the burden of proof is on defendant to 
prove every material allegation relied on by 
him,’> although the replication itself is argumenta- 
tive,’® or although the declaration negatives the de- 
fense by anticipation.77 Where a replication does 
not traverse or deny defendant’s affirmative defense, 
but confesses and seeks to avoid it by setting up new 
facts which are themselves denied, the burden of 
If a pile is not a 


proof is on plaintiff.7® 


fendants in trespass on the case is 
sought to be acquired under Pub. 
Acts [1901] p 354 No. 225, by suing 
them jointly with a defendant resid- 
ing in the county of the forum, and 
jurisdiction of the nonresidents is 
eballenged by a plea in abatement, it 
is incumbent on plaintiff to show a 
joint liability). 

{a] Plea to the jurisdiction.—On 
‘the trial of an issue of fact raised by 
a plea to the jurisdiction, the burden 
is upon defendant to establish the 
averments of his plea. Pyron v. 
Ruohs, 120 Ga. 1060, 48 SE 434; Seid- 
Schlag v. Antioch, 109 Ill. A, 291 [aft 
207 iti. 280, 69 DE 949.] 

74. U. S—Home Ben. Assoc. v. 
eetgent, 142 U. S. 691, 12 SCt 332, 
35 L. ed. 1160; Cowen Co. v. Houck 
Mfg. Co., 249 Fed. 285, 161:'°CCA 293; 
Robinson v. Tuscaloosa Mills, 183 
Boe 966, 106 CCA 306; Lake Shore, 

Cx ekee Co. v. Felton, 103 Fed. 227, 
43 GCA 189. 

Ala.—Forbes v. Plummer, 73 S 451; 
America Land Mortg., etc., Co. v. 
Preston, 119 Ala. 290, 24 S 707; 
Thweatt v. McCullough, 84 Ala. 517, 
4S 399, 5 AmSR 391; Moses v. Katz- 
enberger, 84 Ala. 95, 4S 237. 

Cal.—Melone v. Ruffino, 129 Cal. 
514, 62 P 938, 79 AmSR 127; Finn 
Vv. Vallejo St., Wharf. Co., 7 Cal. 253; 
De Laval Dairy Supply Co., v. Stead- 
man, 6 Cal. A. 651, 92 P 877. 

Colo. —Bliley v. Wheeler, 5 Colo. A. 
287, 38 P 603. 

Conn.—Ceffarelli v. 
Conn. 126, 72 A 564. 


Landino, 82 


Fla.—Bacon v. Green, 36 Fla. 325, 
18 S 870. 
Ga.—Branch v. American Agricul- 


tural Chemical Co., 22 Ga. A. 52, 95 
SBP 476; Lazenby v. Citizens’ Bank, 20 
Ga. A. 53, 92 SE 391. 

Tll.Weber v. American Posting 
Service, 197 Ill. A. 500; Cutler v. 
Pardridge, 182 Ill. A. 850; Michels v. 
Rae 109 Ili. A. 418; “Supreme Tent 

M. W. v. Stensland, 1O5 VUE SAS 
267 {aff 206 Ill. 124, 68 NE 1098, 99 
AmSR 1387]; Morrison First Nat. 
Bank v. Bressler, 38 Ill. A. 499. ~ 

Ind.—Swift v. Ratliff, 74 Ind. 426; 
Peck v. Hunter, 7 Ind. 295. 

Ky.—-Whitteker v. Holcomb, 177 
Ky. 790, 198 SW 588, 534 [quot Cycl; 
Sin L. Ins. Co. v. Bevan, 43 SW 427; 
Kentucky L., etc., Co. v. Thompson, 
35 SW 550, 18 Kyl 79; Thompson v. 
Wharton, 7 Bush 563, 3 AmR 306; 
Jenkins v. Jenkins, 3 T. B. Mon. 327; 
Robinson v. Hamilton, 6 Ky. Op. 419. 

La.—Teddlie v. Riser, 121 La. 666, 
46 S 688; Scovel v. Gill, 30 La. Ann. 
1207; Sullivan v. Goldman, 19 La. 
Ann. 12; Ford v. Simmons, 13 la. 
Ann. 397; Kaul v. Evans, 10 La. A. 
(Orleans) 72; Waterhouse v. Pompey, 
3 La. A. (Orleans) 323. 

Me.—Gile v. Sawtelle, 94 Me. 46, 
46 A 786; Windle v. Jordan, 75 Me. 
149; Scottish Commercial Ins, Co. v. 
Plummer, 70 Me. 540. 

Mass.—Wylie v. Marinofsky, 201 
Mass. 5835, 88 NE 448; Jones v. Ames, 
1385 Mass. 431; St. John v. Eastern 
R. Co., 1 Allen 544, 

Mich.—Baumier v. Antiau, 79 Mich. 
509, 44 NW 939; Manistee Nat. Bank 
v. Seymour, 64 Mich. 59, 31 NW 140. 

Minn.—Day v. Raguet, 14 Minn. 
273. 
Miss.—Cain v. Moyse, 71 Miss. 653, 
48 S 115; Lamar v. Williams, 89 Miss. 
42. 

Mo.—Hitel v. Farr, 178 Mo. A. 367, 
165 SW 1191; Knoche v. Whiteman, 
86 Mo. A. 568; Murphy v. Murphy, 15 
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which plaintiff 


Mo. 600; Kent v. Miltenberger, 13 

i rv 503; Schutter v. Adams Exp. 
Co., 5 Mo. A. 316. 

Nebr.—Home F. Ins. Co. v. Johan- 
sen, 59 Nebr. 349, 80 NW 1047. 

N. H.—Benton v. Burbank, 54 N. 
H. 583; Buzzell v. Snell, 25 N. H. 474; 
Seavy v. Dearborn, 19 N. H. 351. 

N. Y.—Coffin v. Grand Rapids Hy- 
draulic Co., 136 N. Y. 655, 32 NI 1076 
[aff 61 N. Y. Super. 51, 18 NYS 7821]; 
Atlantic Trust Co. v. Crystal Water 
Co.,, 72 App. Div. 539, 76° NYS* 647; 
Hemenway v. Keeler, 88 Hun 405, 34 
NYS 808; Bogart v. qo apen eens, 53 
Misc. 310, 103 NYS 98. 

N. C.—Mitchell v. Whitlock, 121 N. 
Cc ARS, 28 SE 292; Cook v. Guirkin, 
PUGeN OC e135 025 SE 715; McQueen v. 
People’s Nat. Bank, 111 N. ©. 509, 
16 SE 270; Hall v. Younts, SENET Ce 
2853 Mayo v. Jones, 78 NS 402; Mill- 
Saps v. McCormick, 71 N. ©. 531 

N. D.—Guild v. More, 32 N. D. 432, 
435, 155 NW 44 [cit Cyc]. 

Oki. —Congdon v. McAlester Carri- 
age, etc., Factory, 56 Okl. 201, 155 P 
697; Fifth Ave. ey SOS. Alc 
Phillips, 39: Ok1. 799,136 P 1076. 

Pa.—Erb v. Erb, 50 Pa. 388; Pusey 
v. Wright, 31 Pa. 387. 

oo .—Gaugh v. Henderson, 2 Head 

Tex.— Quanah, etc., R. Co. v. Novit, 
(Civ. A.) 199 SW 496; Skipwitch v. 
Hurt; .CCiv.. A.) 58 Sw 192. 

Vt.—Burton v. Blin, 23 Vt. 151. 

Wis.—-Fuller v. Worth, 91 Wis, 406, 
64 NW 995. 

Ene.—Agra v. Elizabeth aes 
i: Re tele b0l 4 Moorese Gc: Ss. 
435, 16 Reprint 382: Calder v. Hake. 
ford, 3 B. & B. 302;-7 ECL 743; 129 
Reprint 1301; Elkin v. Jansen, 13 M. 
& W. 655, 153 Reprint 274. 

Can.—Hart v. Jones, 1 Stuart 589. 

Ont. ey a tac) Vv. Thompson, 5 a Os 
G2. P= 606: 

gee cera, v. Forsyth, 32 LCJur 


a U. S—-Robinson v. Tuscaloosa 
Mills, 183 Fed. 966, 106 CCA_ 306. 

Ark.—Mueller v. TS ee 121 
Ark, 633, 181 SW 145 

Ca 1.—Pendleton v. Cline, 85 Cal. 
142, 24 P 65 

(ogee A Suburban Land Corp. 
v. Austin, 122 Ga. 374, 50 SE 124. 

Ill.—Vail v. North American Union, 
LOW TNS AS 2975; Price Gv. -harrar, 76 
PAS 0.36. 

TIowa.—McCann y. Clark, 166 Iowa 
705, 148 NW 1025. 

Ky.—Whitteker v. Holcomb, 177 
Ky. 790, 198 SW 53838, 534 [quot Cyc]; 
O’Toole v. Sham, 2 Ky. Op. 333. 

La.—Durham v. Williams, 32 La. 
Ann. 962. 

Mo.—Gilson v. Swofford, 122 Mo. 
A. 126, 97 SW 1007. 

Nebr.—Omaha Nat Bank v. 
ham, 98 Nebr. 844, 154 NW 729. 

Tex.—Texas Power, etc, Co. Vv. 
Bird, (Civ. A) 165 SW 8; Citizens’ 
Nat. Bank v. Cammer, (Civ. A.) 86 
SW. 625. 

Utah.—Tate v. Rose, 35 Utah 229, 
99 P 1008. 

See also cases supra three notes 
preceding. 

[a]. An unnecessary rejoinder to 
a reply will not cast the burden of 
proof on plaintiff. Whitteker v. Hol- 
comb, 177 Ky. 790, 198 SW 533. 

[b] Where a special affirmative 
defense is pleaded only in the alter- 
native, and there is also a general 
denial, plaintiff is not relieved from 
the burden of proof. Durham vv. 


Gra- 


[§§ 16-17 


traverse, but a plea in confession and avoidance, the 
burden is on defendant to prove such new mat- 
ter, and it is not incumbent on plaintiff to produce 
evidence in support of his replication.’? 

[§ 17] 4. Under Equity Pleading.®° In equity, 
as at law, the party who has the affirmative of the 
issue has the burden of proof,®*! and a plaintiff in 
equity has the burden of proving all allegations of 
his bill not expressly admitted by the answer.®? 
Where a defendant pleads an affirmative defense or 


Williams, 32 La. Ann. 962 (special 
defense of novation). 

76. Fox v. Hilliard, 35 Miss. 160; 
Wilson v. Hodges, 2 Hast 312, 102 Re- 
print 388. 

77. Henry v. Ward, 49 Nebr. 392, 
68 NW 518; Hill v. Allison, 51 Tex. 


$90. 

78. <Ala.—WMiller v. 189 
Ala. 354, 66 S 486. 

Conn.—Weissman v. Py emi ke cc 
County F. Ins. Co., 76 A ak 

I11l.—Chicago, ete. 


Jen 
nings, 114 Ill. A. 622 fait of Til. 494, 
75_NIe 560]. 


Johnson, 


Iowa.—Clapp v. Cunningham, 60 
tow ou: 

nd. prone We v. Vaut, 6 Ind. T. 
o5t 91 SW 


Kan. an ie v. a rier Pach. Cou, 
61 Kan. 630, 60 P 3 

Nebr.—Omaha r Vv. 
Thompson, 50 Nebr. 580, "70 Nw 30. 

Y.—Blunt v. Barrett, B4) INS Y. 
ser! 548 [rev on other grounds 124 
IN: OY. 1175 26 NE 31187. 

N. S.—Hart v. Taylor, 37 N. S. 155. 
7 Quer eee v. Gilmour, 1 LC 
ur 1 

[a] When burden on plaintiff and 
when on defendant.—‘‘Where a plain- 
tiff replies to a special plea in con- 
fession and avoidance by a special 
replication in confession and avoid- 
ance without denying the facts of the 
plea, the defendant is not required 
to offer evidence in support of the 
plea; but where plaintiff takes is- 
sue upon the plea by the general 
replication . - and replies at 
the same time by a special replica- 
tion in confession and avoidance 

. . the burden of proving the 
plea ‘remains with defendant, and 
until some evidence is offered in its 
support the issue tendered by the spe- 
cial replication .is immaterial. This 
is the clear result of our cases.” 
Ray v. Fidelity-Phenix F. Ins. Co., 
187 Ala. 91, 94, 65 S 536. 
hee Millar v. Sollitt? Stet 2As 


80. Burden of proof in equity see 
generally Nquity [16 Cye 371-373]. 

81. U. S—McDaniel v. Traylor, 
212 U. S..428, 29 SCt 348, 53 L. ed. 
584; Cochran v. Blout, 161 U. 8. 350, 
16 Sct 454, 40 L. ed. 729. 

Ala.—America Land Mortg. Inv., 
aR v. Preston, 119 Ala. *390, 24 

7 

Ill—Stephens v. St. Louis Union 
Trust Co., 260 Ill. 364, 368, 108 NB 
Tepes [cit Cyc]; Allen v. "Allen, 157° Ete 

ANE —Kline v. Hedges, 229 Mo. 126, 
129 SW 515. 

Pa.—Pusey v. Wright, 31 Pa. 387. 

Tenn.—Pritchard v. Pritchard, 2 
Tenn. Ch. A. 294. 

Tex.—McGhee Irr. Ditch Co. vy. 
Hudson, 85 Tex. 587, 22 SW 398. 

Vt, —Bennington County v. Man- 
chester, 87 Vt. 555, 90 A 502. 

Va.—Gordon va Rixey, 76 Va. 694. 

82. Ala.—Robinson vy. Griffin, 173, 
Ala. 372, 56 S 124. 

Ark _—Henderson v. BE. W. Emer- 
son Co., 105 Ark. 697, 151 SW 251. 

Tl. —'Stephens v. St. Louis Union 
Trust Co., 260 Ill. 364, 103 NE 190. 

Ind.— Warner v. Warner, 30 Ind. 
A. 578, 66 NE 760. 

W. Va.—Clifton v. Weston, 54 W. 
Va. 250, 46 SE 360. 
Py ses Eyre v. Dolphin, 2 Ball & B. 


{a] Thus, where a bill alleged 
that certain deeds of plaintiff cove 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sets up in his answer facts in avoidance, the bur- 
den of proof is upon him.®? So, too, the burden of 
proving allegations in a cross bill necessary to en- 
title defendant to affirmative relief rests upon him 
to the same extent as if he had brought an original 
action to obtain the same relief.®* 

[§ 18] 5. Under Statutory Pleading—a. In 
General. A division, by no means exact, exists be- 
tween jurisdictions where statutory modification of 
the common-law rules of pleading has been compara- 
tively slight, and those in which divergence is more 
radical, and a result reached which has been de- 
nominated ‘‘statutory pleading.’’ Under the lat- 
ter system analogies in equity pleading are usually 
followed. The doctrine of constructive admission 
is rejected, each allegation in the statement of a 
plaintiff’s claim not distinctly admitted being re- 
garded as denied,®° and the burden of proof is on 
plaintiff to establish such allegations,’* even though 
the denial is argumentative,°7 as by setting up a 
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new contract,** or a price differing from that 
claimed,®® and although it is accompanied by a plea 
qualifying the denial, but not admitting the truth 
of the allegation.°° A defendant may, instead of 
making a distinct affirmative plea, state in his an- 
swer a sufficient number of express admissions to 
establish plaintiff’s prima facie case and so transfer 
the burden of proof to himself;9t and he has the 
burden of proving new matter set up in his answer,* 
even where no reply is allowed.®°* But the burden 
of proving alleged facts essential to his cause of 
action, cast on plaintiff by a general denial, is not 
removed by an allegation of those facts on informa- 
tion and belief in a verified plea setting up an affirm- 
ative defense.°* ‘The burden is on defendant to prove 
material allegations in a cross complaint. 

[§ 19] b. Recoupment, Reconvention, Set-Off, 
or Counterclaim.°* Where a defendant pleads in 
recoupment®? or reconvention,9® or asserts a set- 
off or counterclaim®? which is denied, the burden of 


ered land claimed by defendant town 
as part of a public street, and the 
allegation was denied by the answer, 
it was held that the burden of proof 
is on plaintiff to establish the allega- 


tion. Clifton v. Weston, 54 W. Va. 
250, 46 SE 360. 
83. U. S—Clements v. Nicholson, 


6 Wall. 299, 315, 18 L. ed. 786; Lake 
Shore, ete., R. Co. v. Felton, 103 Fed. 
22%, 43 CCA'189. 

Ala.—America Land Mortg., etc., 
Co. v. Preston, 119 Ala. 290, 24 S 707. 

Ark.—Murphy v. Citizens’ Bank, 82 
Ark. 131, 100 SW 894, 11 LRANS 
616, 12 AnnCas 535. 

Colo.—Murto v. Lemon, 19 Colo. A. 
314, 75 P 160. 
on ag oe a v. Vardiman, 2 Blackf. 

Ky.—Gernert Bros. Lumber Co. v. 
Rapier, 37 SW 261,18 KyL 536. 

Mich. — Atty.-Gen. Vv. Oakland 
County Bank, Walk. 90, 95. 

N. J.—Warwick v. Stockton, (Ch.) 
37 A 458. 

Okl.—Brooks v. Garner, 20 Okl. 236, 
94 P 694, 97 P 995. 

Ont.—Lemesurier v. Willard, 3 U. 
Cc. Q. B. 285. A 

“Where the answer is put in issue, 
the defendant must prove what he 
insists on by way of avoidance.” 
Atty.-Gen. v. Oakland County Bank, 
supra. 

{a] When a deed is attacked for 
fraud, and the grantee pleads that he 
is a bona fide purchaser for value, 
such plea is an affirmative defense, 
casting the burden of proof on him. 
Brooks v. Garner, 20 Okl. 236, 94 P 
694, 97 P 995 (also holding that the 
same elements that were necessary to 
constitute a good plea in bar in this 
class of cases under the former equity 
practice are necessary to make a good 
answer under the code). 

{b] aches is a matter of defense, 
and the burden is upon defendant to 
make it out. Murto v. Lemon, 19 
Colo. A. 314, 75 P_160. 

84. Herriman Irr. Co. v. Butter- 
field Min., etc., ot 19 Utah 453, 57 P 
537, 51 LRA 930. : 

85. Carver v. Eads, 65 Ala. 190; 
Woodson Mach. Co. v. Morse, 47 Kan. 
429, 28 P 152. 


e6. Ark.—Hall v. Waters, 118 Ark. 
, 176 SW 699. 
et es eh v. Harris, 11 Ga. A. 358, 
75 SE 518. 


Ind.—Carnahan v. Shull, 55 Ind. A. 
349, 102 NE 144; Mayer v. C. P. Lesh 
Paper Co., 45 Ind. A. 250, 89 NE 894, 
90 NE 651. 

Iowa.—American Express Co. v. 
Des Moines Nat. Bank, 177 Iowa 478, 

2 NW 625. 

TOO St. Louis v. Arnot, 94 Mo. 275, 
7 SW 15; O’Shea v. Lehr, 182 Mo. A. 
676, 165 SW 837; Quinn v. McCallum, 
178 Mo. A. 241, 165 SW_1115. 

Nebr.—Chamberlain Banking House 
v. Woolsey, 60 Nebr. 516, 83 NW 729. 

N. Y.—Hura v. Wing, 56 App. Div. 
595, 67 NYS 227. 


Philippine.—Novo v. Ainsworth, 26 
Philippine 380; Parrado y. Jo-Juayco, 
4 Philippine 710. 

Porto Rico.—Carreras.v. Carreras, 
9 Porto Rico 207; Morales v. Machete, 
9 Porto Rico 117. 

Ss. D.—Figland v. Jones, 39 S. D. 
40, 162 NW 738. 

Tex.—Texas Midiand R. Co. v. Ray, 
(Civ. A.) 168 SW 1013. 

“As a general proposition, the bur- 
den of proof in respect to the differ- 
ent parts of a case may be deter- 
mined by reference to the pleadings, 
the plaintiff being bound to prove, if 
denied, what he has affirmed in his 
complaint or reply, and the defendant 
what he has affirmed in his answer; 
but, beyond the reply, with which, 
under the code, pleading stops, the 
question must be determined by the 
nature of the evidence and its rela- 
tion to the case, the burden of re- 
butting being on the defendant, of 
surrebutting on the plaintiff; and in 
actions of replevin, ejectment, or the 
like, wherein the pleadings do or may 
end with the complaint and an an- 
swer in denial, the burden of the evi- 
dence is upon the party who, if spe- 
cial pleading were required, would 
be bound to allege the particular 
matter sought to be proven.” Fay 
Vv. peBEdints 81 Ind. 433, 444, 42 AmR 
142, 

87. Homire y. Rodgers, 
395, 37 NW 572. 

88. Mott v. Baxter, 29 Colo. 418, 
68 P 220; Wylie v. Marinofsky, 201 
Mass. 583, 88 NE 448; Starrett v. 
Mullen, 148 Mass. 570, 20 NE 178, 2 
LRA 697; Phipps v. Mahon, 141 Mass. 
471, 5 NE 8385; Bogart v. Tannen- 
baum, 53 Misc. 310, 103 NYS 98; Con- 
sumers’ Brewing Co. v. Lipot, 21 Misc. 
532, 47 NYS 718. 

89. Connolly v. Clark, 20 Misc. 415, 
45 NYS 1042. 

90. Breeding v. Stoneman, 6 J. J. 
Marsh. (Ky.) 376; Balmford v. Grand 
Lodge A. O. U. W., 19 Misc. 1, 42 NYS 
881 


91. Hunter v. Sanders, 113 Ga. 140, 
38 SE 406; Bailey v. Porter, 99 SW 
932, 30 KyL 915; Mayer v. Chamber- 
lain, 178 App. Div. 326, 164 NYS 806; 
Altman v. Cochrane, 131 App. Div. 233, 
115 NYS 870. 

92. Gatlin v. Vaut, 6 Ind. T. 254, 91 

3 


8. 

93. Gatlin v. Vaut, 6 Ind. T. 254, 91 
SW 38. 

94. Balmford v. Grand Lodge A. 
O. U. W., 19 Mise. 1, 42 NYS 881. 

95. Scott v. Dilley, 53 Ind. A. 100, 
101 NE 313. 

96. See generally Recoupment, 
Set-Off and Counterclaim, [34 Cyc 
618]. 
on. Ala. — Carolina-Portland Ce- 
ment Co. v. Alabama Constr. Co., 162 
Ala. 380, 50 S 332; Moore v. Barber 
Asphalt Pav. Co., 118 Ala. 563, 23 S 
798. ‘ 

Del.—Claringbold v. Newark Ga- 
rage, etc., Co., 29 Del. 129, 97 A 386; 
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eS v. Murray, 26 Del. 349, 84 


Ga.—Block v. Happ, 144 Ga. 145, 86 
SE 316; Hill v. Harris, 11 Ga. A. 358, 
75 SE 518. 

i Aaa spe ae v. Baker, 13 Ilkh A. 


Mass.—Sayles v. Quinn, 196 Mass. 
492, 82 NE 713; Noble v. Fagnant, 162. 
Mass. 275, 38 NE 507. 5 

Mich.—Truax v. Heartt, 135 Mich. 
150, 97 NW 394. ; 

“Statutory recoupment with us is: 
... in its nature, unlike at common 
law, a new suit by the defendant 
against the plaintiff, and a joinder of 
issue thereupon places the burden of 
proof as to such special plea upon 
the defendant, though the general 
issue be also pleaded.” Caroling- 
Portland Cement Co. v. - Alabama 
Constr. Co.,' 162° Ala. 380, 385, 50°S 


Soc 

Graham v. Hemard, 23 La. Ann. 
769; Southern Dry Dock Co. v. SS. 
Wm. Tabor, 23 La. Ann. 728; Gann v. 
Shaw, 2 Tex. A. Civ. Cas. § 255. 

99. Ala.—O’Neal v. Curry, 134 Ala. 
216, 32 S 697; Cook v. Malone, 128 Ala. 
662, 29 S 653; Alabama State Land Co. 
v. Reed, 99 Ala. 19, 10 S 238; Brigham 
v. Carlisle, 78 Ala. 243, 56 AmR 285 
cr aty. McElderry, 10 Ala. A. 472, 65 

Ark.-—Mueller v. Breckenridge, 12% 
Ark. 633, 181 SW 145; Gay Oil Co. v. 
Muskogee Refining Co., 97 Ark. 502, 
134 SW 639; Western Coal, etc., Co. v. 
Hollenbeck, 72 Ark. 44, 80 SW 1245. : 

Conn.—Wetherell v. Hollister, 73 
Conn, 622, 48 A 826. 3 

Del.—Hawthorne v. Murray, 26 Det. 
349, 84 A 5. 2 
es a et v. Harris, 11 Ga, A. 358, 


SE 518. 

Hawaii.—Bannister v. Eucas, 2% 
Hawaii 222, AnnCas1916A 1136. 

Ill.— Ellis v. Cothran, 117 111. 458, 3 
NE 411; East v. Crow, 70 Ill. 91; Kelly 
v. Garrett, 6 Ill. 649; Nutt v. Vennum, 
202 Ill. A. 507; Carterville Min. Co. v. 
Eldridge, 199 Tll. A. 534; Mazzarella 
v. Kamberos, 184 Ill. A. 61; Tucker v. 
William Henning Co., 168 Ill. A. 575; 
Carrier-Low Co. v. Keys, 162 fil. A. 
311; Chapman v. Meiling, 147 Il A. 
411; Holmes v. McKennan, 120 IH. A. 
320; Martin v. Roehm, 92 fll. A. 87. 

Ky.—Herndon vy. Louisville Nat. 
Banking Co., 124 SW 835; Sun L. Ins. 
a Seigler, 42 SW 1137, 19 KyL 

Me.—Gile v. Sawtelle, 94 Me. 46, 46, 
A 786. 

Mass.—Sayles v. Quinn, 196 Mass 
492, 82 NE 713; Broaders v. Toomey, 
9 Allen 65. 

Mich.—Muir v. Kalamazoo Corset 
Co., 155 Mich. 441, 119 NW 589. 

Mo.—Glover v. Henderson, 120 Mo. 
367, 25 SW 175, 41 AmSR 695; Blum v. 
Versteeg Grant Shoe Co., 77 Mo. A. 
C67. 

Mont.—J. I. Case Threshing Mach- 
Co. v. Hamilton, 176 P 152; Murphy v. 
Cooper, 41 Mont. 72, 108 P 576. 
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proving it is upon him. But if no fact essential to 
the counterclaim or set-off is denied, and an affirma- 
tive defense to it is relied on, the burden of proof 


as to such defense is on plaintiff.t 


burden of proof on the issue remains throughout the 
trial where it is finally placed by the pleadings.? 

[§ 20] 6. In Special Judicial Proceedings. 
special judicial proceedings the rule is that he who 
seeks affirmative relief has the burden of convinc- 
ing the court that action should be taken in his 


favor. 


In cases of intervention by one who asserts a right 
of claim adverse to both parties to an action, the 
burden of proof rests upon the intervener to estab- 
lish his claim,* but the burden resting on the party 
to the main action who has the affirmative of the 
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[§ 21] 
In either case a 


of making proof 
In 


the judge would 


issue to establish his contention as against the other 


N. Y.—Liberty Wall Paper Co. v. 
Stoner Wall Paper Mfg. Co., 178 N. Y. 
219, 70 NE 501; Prentiss v. Sprague, 1 
Tlilt. 428; Belshaw v. Colie, 1 EB. D. 
Smith 213: Broder v. Trans-Atlantic 
Novelty Co., 98 Mise. 199, 162 NYS 896; 
Guzick v. Ressler, 67 Misc. 447, 123 
NYS 78; Hollander v. Farber, 52 Misc. 


607, 102 NYS 506; Walker v. Kaye, 


134 NYS 898; Simonoff v. Horwitz, 95 
NYS 522;Plattner v. Weiler, 26 Misc. 
813, 57 NYS $8. 

Pa.—-Pocono Spring Water Ice Co. 


.v. American Ice Co., 214 Pa. 640, 64 A 


398; McKnight v. Newell, 207 Pa. 562, 
57. A 39; Davis-Colby Ore Roaster Co. 
v. Rogers, 191 Pa. 229, 43 A 567; 


. Brock v. Brock, 47 Pa. Super. 321. 


Porto Rico.—Sucrerie Centrale 
Gere v. Esteves, 4 Porto Rico Fed. 


Tex.—Baldwin v. Davidson, (Civ. 


_ A.) 143 SW 716; Banderer v. Gunther 


BY 


Fdy. Mach., etc., Co., (Civ. A.) 87-SW 


851. 
W. Va.— Townsend v. Brushby 


_ Lumber Co., 75 W Va. 47, 83 SE 185. 


Wis.-—Pierce v. Stolhand, 141 Wis. 
286, 124 NW 259. : é 
Eng.—Dickson v. Evans, 6 T. R. 
101 Reprint 433, 

N. B.—Blue v. Miller, 43 N. B. 307. 
_ “When the defendant interposes a 
counterclaim and thereupon demands 
an, affirmative judgment against the 


‘plaintiff the mode of trial of an issue 


of fact arising thereupon is the same 
as if it arose in an action brought by 


‘the defendant against the plaintiff 


for the cause of action stated in the 
counterclaim and demanding the same 
judgement.” Liberty Wall Paper Co. 


-'y. Stones Wall Paper Mfg. Co., 178 N. 


Y. 219, 222; 70. NE 501. 
[a] . Aided by presumption. — 


“Where a negotiable note was pleaded 
-as a.set-off, the onus was held to be 


“on plaintiff to rebut the presumption 
‘that defendant was in possession of 


the paper at the time the action was 


‘ Gainenced. Griffin v. Evans, 23 Ga. 


~-Roaster Co. v. Rogers, 
‘43 A 


American Ice Co. v. 
88. [quot Cyc]; 


1. Rumbough y. Southern Impr. 
Co., 109 N. C, 703, 14 SE 314;. Honne- 
meyer v. Fischer, 27 Oh. Cir. Ct. 8; 


McKnight v. Newell, 207 Pa. 562, 57 A, 


39; Bank of Columbia ‘v. Gadsden,..56 
&..C. 313, 33 SE 575. 
, 2. Gile v. Sawtelle, 94 Me. 46, 49,46 


-A 786; Hollander v.’ Farber, 52 Misc. 


607,; 102 NYS 506; Davis-Colby Ore 
191 Pa. “229, 
56%; Brock v. Brock, . 47 Pa, 
Super. 321. 

; See infra, this note. 

[a] This rule applies to the party 
who: (1) Appeals from an order. 
Fitzhugh, 128 
Md. 382, 97 A 999, 1000, AnnCas1917D 
Baltimore v. Hur- 


‘Tock, 113 Md. 674, 677, 78 A 558 [quot 


A9 SW 776, 20 KyL 1544. 
condemn land. Rudolph v. Sensener, 


Cyc]; Peo v. Second Dist. Pub. Serv. 
Commn. 159 App. Div. 546, 145 NYS 
513 [aff 215 N. Y. 241,109 N. EB. 25217; 
Lloyd v. Trimleston, 2 Molloy 81. (2) 
Seeks an injunction. Miller v. Pryse, 
(3) Seeks to 


39 App. (D. C.) 385; Neff v. Rud, 98 


Ind. 341. (4) Seeks to recover damages 
caused by the appropriation of his 
property. Montgomery Southern R. 
Co. v. Sayre, 72 Ala. 443; Williams v. 
Macon, etc., R. Co., 94 Ga. 709, 21 SE 
$97. (5) Propounds a will for pro- 
bate. Crowninshield v. Crowninshield, 
2 Gray (Mass.) 524. (6) Asks to be 
declared elected to an office. In re 
Stanstead Election Case, 20 Can. S. C. 
12 [foll In re Bellechasse Election 
Case, 20 Can...S. .C. 181]. (7) _Com- 
plains to a public service commission 
that a carrier’s rates are unreason- 
able. Peo. v. Second Dist. Public Serv. 
Commn., 159 App. Div. 546, 145 NYS 
513 faff 215 N. ¥..241, 109 N. E. 252). 
(8): In a proceeding under a statute 
regulating the manner in which 
entries of vacant and unappropriated 
lands belonging to the state may be 
made and perfected and grants issued 
therefor, the enterer or claimant is to 
be regarded as the actor, and when 
his right to make the entry is chal- 
lenged or denied by protest, he must 


make good in the court his claim of 


right to enter the land described in 
his entry. Walker v. Carpenter, 144 
N. C. 674, 57 SE 461. 

4 Houser v. Cooper, 102 Ga. 823, 
30 SE 539; Campbell v. J. I. Campbell 
Co., 117 La. 402, 41 S 696, 117 La, 418, 
41 S 702; Baldree v. Davenport, 7 La. 
Ann. 587; Powell v. Morton, 4 Rob. 
Ca.) 238; Rex v. Nash, Taylor (U. C.) 
197. 

5. Eastmore v. Bunkley, 113 Ga. 
637, 39 SW 105. 

6 U.S.—Cowen Co. v. Houck Mfg. 
Co., 249 Fed. 285, 161 CCA 293. 

Ala.—Watson v. Motley, 75 S 147. 

y Ene v. Wood, 81 Cal. 398, 22 

Conn.—Pease v. Cole, 53 Conn. 53, 22 
A 681,55 AmR 53. 

Ga.—Evans v. Arnold, 52 Ga. 169; 
Hyer v. Holmes, 12 Ga. 837, 79 SE 58. 

Ill.—Abhau v, Grassie, 262 Ill. 636, 
104 NE 1020,° AnnCas1915B 414; 
Stephens v. St. Louis Union Trust 
Co., 260 Ill. 364, 103 NE 190. 

Ind.—Kent v. White, 27 Ind. 390; 
Judah v. Vincennes Univ. 23 Ind. 272; 
Modern Woodmen of. America v. Kin- 
cheloe, (A.) 98 NE 452. 

lowa.—Veiths v. Hagge, 8 Iowa 163. 

Ky.—Funk v. Proctor, 110 Ky. 290, 
61 SW 286, 22 Kyi 1728. 

Mass.—Hughes v. Williams, 229 
Mass. 467, 118 NE 914; Carroll v. Bos- 
ton El. R. Co., 200 Mass. 527, 86 NE 


‘793; Baldwin v. Parker, 99 Mass. 79, 


96 AmD 697. 

Mich.—Bly v. Brady, 113 Mich. 176, 
71 NW _ 521; Stewart v. Ashley, 34 
Mich. 183. 

Miss.—Porter v. Still, 63. Miss. 357. 

Mo.—Berger v. St. Louis Storage, 
etc., Co., 186 Mo. A. 86, 116 SW 444. 

N. H.—Roberts v. Crawford, 54 N. 
H. 532. 

N. Y.—Simon v. Krimko, 139 App. 
Div. 187, 123 NYS 697; Turl v. Wil- 
liams Engineering, etc., Co., 136 App. 
Div. 710, 121 NYS 478; In re Gedney, 
142 NYS 157. 

N. D.—Guild v. More, 32 N. D. 432, 
435, 155 NW 44 [quot Cyc]. 
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basis of their verdict.” 
the beginning of every trial the burden of proof and 
the burden of evidence are on the same party as to 
the existence of every fact essential to the affirma- 
tive case,® including facts necessary to the admissi- 
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party is not affected.® 

C. Burden of Evidence—1. In General. 
The position of the burden of evidence, or, as it is 
sometimes termed, the burden of going forward with 
the evidence, is controlled by the logical necessities 


which a party is under at the time, 


the burden being always on that party against whom 
the decision of the tribunal would be given if no 
further evidence were introduced,® or, to speak more 
accurately, if no evidence were introduced which 


permit the jury to consider as the 
It results from this that at 


Okl1.—Missouri, etce., R. Co. v. Van- 
poate 42 Okl. 427, 4387, 141 P 799 [cit 
Sye]. 

W. Va.—McMechen v. McMechen, 17 
W. Va. 683, 41 AmMSR 682. ~ 

Eng.—Dublin, ete., R. Co. v. Slat- 
tery, 3 App. Cas. 1155; Abrath v. North 
Hastern R. Co., 11 Q. B. D. 440 [aff 11 
App. Cas. 247, 16 ERC 746]; Barry v. 
putin, 2 Moore P. C. 480, 12 Reprint 

N. S.—Douglas v. Eastern Car Cow, 
49 N.S. 208. 

x On ee amilien v. Davis, 2 U. C. Q. 

Que.—Nicholson v. McKale, 41 Que, 
Super. 340, 5 DomLR 237. 

7 U.S—wUnion Pac. R. Co. v. Mc- 
Donald, 152 U.S. 262, 14 SCt 619, 38 L. 
ed. 434; Elliott v. Chicago, etc., R. Co., 
150 U.S. 245, 14 SCt 85, 37 L. ed. 1068; 
Delaware, etc., R. Co. v. Converse, 139 
U.S. 4, 11 SCt 569, 35 L. ed. 213): Mar- 
ion County v. Clark, 94 U. S. 278, 24 L. 
ed. 59; Ewing v. Goode, 78 Fed. 442; 
Phenix Assur. Co. v. Lucker, 77 Fed. 
243, 23 CCA 139. 

Ill.— Bartelott v. International 
Bank, 119 Ill. 259, 9 NE 898. 

Iowa.—Fornes v. Wright, 91 Iowa 
392,59 NW 51. 

Me.—Market, ete., Nat. Bank v. Sar- 
cat 85 Me. 349, 27 A 192, 35 AmSR 
: ne ae Speer aes v. Williams, 5 Al- 
en 1. : 

Mich.—Hyde v. Shank, 93 Mich. 535, 
53 NW 787; Mynning v. Detroit, ete., 
R. Co., 64 Mich. 93, 81 NW 147, 8 
AmSR 804. 

N. J.-—Haines v. Merrill Trust Co., 
56 Nida dal S22, 28° A 796; 

N. Y.—Baulec v. New York, etc., R. 
Co., 59 N.Y. 356, 17 AmR 325. 

é Ais Se oRO ey, v. Wasson, 71 N. 

N. D.—Guild v. More, 32 N. D. 432, 
435, 155 NW 44 [quot Cyc]. 

Pa.—Hyatt v. Johnston, 91 Pa. 196. 

Tex.—Joske v. Irvine, 91 Tex. 574, 
44 SW 1059; Lee v. International, etc., 
R. Co., 89 Tex. 583, 36 SW 63. 

Wis.—Menominee River Sash, etc., 
Co. v. Milwaukee, etc., R. Co., 91 Wis. 
447,65 NW 176... 

Eng.—Bridges v. North London R. 
Co., L. R. 7 H. L. 2138; Ryder v. Womb- 
well, L. R. 4 Exch. 32. 

8 <Ala.—Land Mortg. Invest. Ag- 
ene, Co. v. Preston, 119 Ala. 290, 24 
Tll.— Peck v. Scoville Mfg.:.Co. 
TU, A. 360. " oe ts 

y.—Sun L. Ins. Co. v. Seigler, 42 
ay LUST; 12 KyL 1227. 53 

ass.—Starratt v. Mullen, 148 Mass, 
570, 20 NE 178, 2 LRA 697; Wilder v. 
aut D 100 Mass. 487. 

vebr.—Allen v. Chicago, etc., R. Co., 
Pepe Os 726, 118 NW 655, 23 LRANS 


N. Y.—Newell v. Nicho 
rain rou Be ls, 75 N.Y. 
é -—McQueen v. People’ 
Bank, 111 N.C. 509,16 SH270. > ae 
N. D.—Guild v. More, 32 N. D. 432 
‘435, 155 NW 44 [quot Cyc]. , 
Oh.—Ginn vy. Dolan, 81 Oh. St. 121 
128, 90 NE 141, 135° AmSR 761, 18 


§ 21) 


bility of material evidence,® foreign laws as facts,!° 
facts essential to the jurisdiction of the court, the 
credibility of the witnesses,!? and the legal validity? 
and genuineness'* of documents adduced. This bur- 
den of evidence is so continued until the party with 


AnnCas 204 [eit Cyc]. 

Tenn.—WDast Tennessee, etc., R. Co. 
v. Stewart, 13 Lea 432. 

Tex.—McGhee Irr. Ditch Co. v. 
Hudson, 85 Tex. 587, 22 SW 398; Wil- 
liams v. Sepieha, (Civ. A.) 59 SW 947. 

Wash.—Welch v. Creech, 88 Wash. 
429, 153 P 355, LRA1918A 353. 

Wis.—Peat v. Chicago, ete., R. Co., 
128 Wis. 86, 107 NW 355; State v. Ros- 
enthal, 123 Wis. 442, 102 NW 49. 

Eng.—Rex v. Twyning, 2 B. & Ald. 
386, 106 Reprint 407. 

Can.—Guardian F. etc., Assur. Co. v. 
Quebec R: etc., Co., 37 Can..S. C. 676. 

[a] “Where two acts are done upon 
the same day they will, as a general 
thing, be regarded in law as done at 
the same time. It follows, that, 
where a case turns on the question as 
to which of two things was done first, 
‘the party having the burden of proof 
fails in merely showing that both 
were done on the same day.” Levy 
v. Chicago Nat. Bank, 158 Ill. 88, 103, 
42 NE 129, 30 LRA 380 [foll Fabien 
v. Grabow, 134 Mo. A. 193, 114 SW 


80]. 

{b] Facts difficult to prove.— 
The necessity that a party who re- 
‘quires the benefit of a fact shall prove 
it assumes especial importance where 
evidence on the subject is difficult if 
not impossible of attainment; as (1) 
where the death at a particular time 
of a person long absent and unheard 
from must be shown (Rex v. Twyn- 
ing, 2 B. & Ald. 386, 106 Reprint 407); 
or (2) proof is required as to who 
survived longest in a series of deaths 
due to a common catastrophe (Newell 
v. Nichols, 75 N. Y. 78, 31 AmR 424; 
Ehle’s Est., 73 Wis. 445, 41 NW. 627; 
Wing v. Angrave, 8 H. L. Cas. 183, 11 
Reprint 183 [aff 19 Beav. 459, 52 Re- 
print 428, 4 De G. M. & G. 633, 53 

EngCh 496, 43 Reprint 655]. See 
Death § 32. 

9. Conn.—State v. Swift, 57 Conn. 
496, 18 A 664. 

Ill.— Grimes v. Hilliary, 150 Ill. 141, 
386 NE 977. 

Iowa.—Hansen v. American Ins. Co., 
57 Iowa 741, 11 NW 670. 

Mass.—Com. v. Ratcliffe, 130 Mass. 
36; Com. v. Waterman, 122 Mass, 43; 
Com. v. Brown, 14 Gray 419. 

Vt.—State v. Thibeau, 30 Vt. 100. 

_ 410. Mo.—Conrad v. Fisher, 37 Mo. 
A. 352,88 LRA-147. 
N. Y.—Pomeroy v. Ainsworth, 22 


‘Barb. 118. 
Goldsmith, Lehigh 


@a.—Lyon v. 
ValLR 177. 

Tex.—Springfield Third Nat. Bank 
-v.. National Bank of Commerce, (Civ. 
A.) 139 SW 665. : 

Vt.—Ward v. Morrison, 25 Vt. 593. 

[a] Excerpt from decision.— Where 
an excerpt from a decision offered by 
‘defendant as proof of the law of a 
foreign state did not show the date, it 
-could not be taken as establishing the 
law of that state at the time the liti- 
gation arose, the burden of proof be- 
ing upon defendant to show that the 
law of the foreign state was different 
from that of the forunt. Springfield 
Third Nat. Bank v. National Bank 
of Commerce, (Tex. Civ. A.) 139 SW 


€65. 

11. Fabien v. Grabow, 134 Mo. A. 
193, 114 SW 80; Shaw v. Cartier, 2 
Montr. Super. 282. : 

[a] If jurisdiction of a justice in 
an action before him depends on a 
fact which can be shown only by evi- 
dence aliunde, the evidence must be 
produced by the party bound to show 
‘jurisdiction. Fabien v. Grabow, 134 
Mo. A. 193, 114 SW 80. 

12. Guild v. More, 32 N. D. 432, 435, 
155 NW 44 [quot Cyc], Saunders v. 
Leslie, 2 Ball & B. 509; Higgins v. 
Robillard, 12 D. T. B. C. 3; Elliott v. 
Bussell, 19 Ont. 413. 

13. U. S—Rosentha: v. Pine: Hill 
Cons. Min. Co., 157 Fed. 83, 84 CCA 


587. 


EVIDENCE 


Conn.—Baxter v. Camp, 71 Conn. 
ag 41 A 803, 71 AmSR 169, 42 LRA 
9) 


Ga.,—Anderson v. Suggs, 42 Ga. 265. 

Ill.— Kitner v. Whitlock, 88 Ill. 513. 

Ind.—Swift v. Ratliff, 74 Ind. 426. 

Mass.--Burnham y. Allen, 1 Gray 
496; Delano v. Bartlett, 6 Cush. 364. 

\N. Y.—Farmers’ L. & T. Co. v. 
Siefke, 144 N. Y. 354, 39 NE 358. 

N. D.—Guild v. More, 32 N. D. 432, 
435, 155 NW 44 [quot Cyc]. 

Wis.—Eaton v. Woydt, 32 Wis. 277. 

14. Ala.—Bouldin v. Barclay, 121 
Ala. 427, 25 S 827. 

Ky.—Jones v. Tennis Coal Co., 94 
SW 6, 29 KyL 623. 
ce ere v. Landreaux, 8 Rob. 

Me.—Ross v. Gould, 5 Me. 204. 

Mass.—Simpson v. Davis, 119 Mass. 
269, 20 AmR 324. 

Mich.—Manistee Nat. Bank v. Sey- 
mour, 64 Mich. 59, 31 NW 140. 

JN, Yi-—Farmers}!} Li: <& /T: -Co: oy. 
Siefke, 144 N. Y. 354, 39 NE 358. 

N. D.—Guild v. More, 32 N. D. 432, 
435, 155 NW 44 [quot Cyc]. 

R. I.—Atlas Bank vy. Doyle, 9 R. I. 
76, 98 AmD 368, 11 AmR 219. 

Tex.—Moregan v. Tutt, 52 Tex. Civ. 
A. 301, 113 SW 958. 
ae Va.—Newlin v. Beard, 6 W. Va. 
pba wet v. Grove, 2 Sch. & Lef. 


{a] This burden is discharged for 
the time being by production of a 
document apparently genuine and 
effective for the purpose for which 
it is offered, its formal execution be- 
ing proved or admitted. Bouldin v. 
Barclay,, 121 .Ala.., 42%, 25. S$ - 827; 
Macarty v. Landreaux, 8 Rob. (La.) 
130; Small v. Clewley, 62 Me. 155, 
16 AmR 410; Simpson v. Davis, 119 
Mass. 269, 20 AmR 324; Burnham v. 
Allen, 1 Gray (Mass.) 496; Blanchard 
v. Young, 11 Cush. (Mass.) 341; 
Manistee Nat. Bank v. Seymour, 64 
Mich. 59, 31 NW 140; Farmers’ L. & 
T. Co. v. Siefke, 144 N. Y. 354, 39 NE 
358; Atlas Bank v. Doyle, 9 R. I. 76, 
98 AmD 368, 11 AmR 219; Newlin v. 
Beard, 6 W. Va. 110; Mills v. Barber, 
1M. & W. 425, 150 Reprint 500. 

[b] The party offering an ancient 
cdocument has the burden of explain- 
ing any suspicious change in the in- 
strument. Morgan v. Tutt, 52 Tex. 
Civ. A. 301, 113 SW 958. 

15. Ark.—Jones v. Malvern Lum- 
ber Co., 58 Ark. 125, 23 SW 679. 

Ky.-—McDonough v. McGowan, 165 
Ky. 425, 177° SW_ 277; Edwards v. 
Dickerson, 6 Ky. Op. 127. 

Mo.—Simpson v. Chicago, ete., R. 
Ce; 192 SW 739° 

N. J.—Oakerson v. Atlantic Coast 
Electric’ R: Co.) 17 Ne Sse 769, 771, 
73: A 496 [cit Cyc]. 

N. Y.—Kennedy v. Fulton, etc., 
Storage, ‘etc., Co., 138 NYS 200. 

N. C.—Cox v. Aberdeen, etc., R. Co., 
149 N. C. 117, 62 SE 884. 

N. D.— Guild v. More, 32 N. D. 432, 
435, 155 NW 44 [quot Cyc]. 

Okl.—Missouri, etc., R. Co. v. Van- 
divere, 42 Okl. 427, 437, 141 P 799 [cit 


Cyc]: 

Tex.—Fritsche v. (Civ. 
A.) 197 SW 1017. 

Wis.—Whitney v. Marrow, 50 Wis. 
197, 6 NW 494. 

16. U. S.—uv. S. v. Iron Silver Min. 
Co., 128 UPS. 67859 \SCt195, 320 ed. 
571; Moffativ. U.'S., 112 U..S. 24, 5 SCt 
10, 28 L. ed. 623; Louisville, etc.,R.Co. 
v. Bell, 206 Fed. 395, 124 CCA 277; 
The John H. Starin, 191 Fed. 800, 801, 
112 CCA 286; Supreme Lodge, K. P. 
v. Beck, 94 Fed. 751, 36 CCA 467 [aff 
181 U. S. 49, 21 SCt 582, 45 L. ed. 741]; 
The Warren Adams, 74 Fed. 413, 20 
CCA 486; Untermeyer v. Freund, 37 
Fed. 242. 

Ala;—Louisville, .etc.,R. Co. .) Vv. 
Malone, 109 Ala. 509, 20 S 338. 

Cal.—In re Williams, 128 Cal. 552, 


- 


o 
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the burden of proof establishes a prima facie ease,1® 
by proof of facts which, either alone or in conjune- 
tion with presumptions of law or of fact legally ap- 
plicable, will result in an established case if not re- 
pelled by counter evidence,!* for nothing less will 


61 P 670, 79 AmSR 67. 

Conn.—-State v. Lee, 69 Conn. 186, 
37 A 75. 

Ga.—Hunter v. Sanders, 113 Ga. 
140, 38 SE 406; Metropolitan St. R. 
Co. v. Powell, 89 Ga. 601, 16 SE 118. 

Il)—New York, etc, R. Co. v. 
Blumenthal, 160 Ill. 40, 48 NE 809 
{aff 57 Ill. A. 538]; Kitner v. Whit- 
lock, 88 Ill. 513; Supreme Tent K. M. 
v. Stensland, 105 Ill. A. 267 [aff 206 
Ill. 124, 68 NE 1098, 99 AmSR 137]. 

Ind.—McGinnis v. Boyd, 144 Ind. 
393, 42 NE 678. : 

Iowa.—Cedar Rapids First Nat. 
Bank v. Hurford, 29 Iowa 579. 

Me.—Smail v. Clewley, 62: Me. 155, 
16 AmR 410; Bourne v. Ward, 51 Me. 
191; State v. Flye, 26 Me. 312. 

Mass.—Griffin v. Boston, ete, R. 
Co., 148 Mass. 143, 19 NE 166, 12 
AmSR 526, 1 LRA 298; Wilder v. 
Cowles, 100 Mass. 487; Estabrook v. 
Boyle, 1 Allen 412; Noxon v. De Wolf, 
10 Gray 343; Crowninshield v. Crown- 
jnshield, 2 Gray 524; Delano v. Bart- 
lett, 6 Cush. 364; Powers v. Russell, 
13 Pick. 69. 

Mich.—Myers v. Hinds, 110 Mich. 
390, 68 NW 156, 64 AmSR 345; 
Manistee Nat. Bank v. Seymour, 64 
Mich. 72, 31 NW 140. 

Mo.—Rivers v. Obear Nestor Glass 
Co., 81 Mo. A. 374. 

N. H.—Blodgett v. Cummings, 60 
N. H. 115; Shepardson v. Perkins, 60 
ING E76. ; 

N. J.—Turner v. Wells, 64 N. J. L. 
269, 45 A 641. 

N. Y.—Cook v. Cook, 53 Barb. 180. 

N. C.—Cook -v. Guirkin, 119 N. C. 
nh; 25. S76; 

N. D.—Guild v. More, 32 N. D. 432, 
135, 155 NW 44 [quot Cyc]. 

Pa.—Lenig v. Eisenhart, 127 Pa. 
59, AA 68/4: 

I.—Atlas Bank v. Doyle, 9 R. I. 
78, 98 AmD 3868, 11 AmR 219. 

S. C.—State v. Pinckney, 22 S. C. 

Bets v. Pacific Guano Co., 22 S. 


Tex.—Cox v. Cock, 59 Tex. 521. 

Utah.—MclIntyre v. Ajax Min. Co., 
20 Utah 323, 60 P 552. 

W. Va.—Bryant v. Groves, 42 W. 
Va. 10, 24 SW 605. 

Wis.—Atkinson v. Goodrich Transp. 
Co., 69 Wis. 5, 31 NW 164. 

Eng.—WNicol v. Vaughan, 6 Bligh N, 
S. 104, 5 Reprint 537, 1 Cl. & F. 49, 
6 Reprint 834. 

Can.—Muir v. Carter, 16 Can. S. C. 
473: Marshall v. Shelburne, 14 Can 
SACS Tere 

N. B.—Taylor v. Barker, 5 N. B. 614. 

Ont.—Bostwick v. Phillips, 6 Grant 
Ch. (U._C.) 427; North of Scotland 
Morte. Co. v. Udell, 46 U. C. Q. B. 
on Peel v. Kingsmill, 7 U. C..Q. B. 

Que.—Larraway v. Harvey, 14.Que. 
Super. 97. : 

fa] “Zhe burden of proof is 
shifted by presumptions of law, pre- 
sumptions of fact of the stronger 
kind, and evidence strong enough, to 
establish a prima facie case.” . Bly 
v. Brady, 113 Mich. 176,.179, 71 NW 
521: : marten 
[b] “What is prima facie evidence 
of a fact? (1) It is such as, in 
judgement of law, is sufficient to es- 
tablish the fact; and, if not rebutted, 
remains sufficient for, the purpose.” 
Kelly v. Morris, 6 Pet. (U. S.) 622, 

22,8 L.ed..528: (2) .A mere “‘tend- 
ency” of evidence to raise an in- 
ference (Louisville, etce., R. Co. v. 
Malone, 109 Ala. 509, 20 S 38), (3) 
the improbability that a fact exists 
(Larraway v. Harvey, 14 Que. Super. 
97), (4) the concession implied_in a 
payment of money into court (Taylor 
v. Barker, 5 N. B. 614), (5) or failure 
to comply with rules of practice 
(Turner v. Wells, 64 .N. J. L. 269, 45 
A 641) does not shift the burden of 
evidence, for the reason that it does 
not establish a prima facie case. 


as 
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shift the burden of evidence.17 When such a prima 
facie case is established the burden of evidence is 
shifted to the party who has not the affirmative of 
the issue,!® although the position of the burden of 
proof is in no way affected.19 The party who has not 
the affirmative of the issue succeeds, for the time 
being, if he can impair the prima facie quality of the 


[c] Prima facie inference of fact. 
v—(1) The party who endeavors to 
overcome the prima facie effect of a 
transaction (Fleming v. People, 27 N. 
Yi03829% Muir’ v. -Carter, 16) CanJtS) ue. 
473; Bostwick v. Phillips, 6 Grant Ch. 
CLO) 42792) or <a situation 
(Lenig v. Eisenhart, 127 Pa. 59,17 A 
684; North of Scotland Mortg. Co. v. 
Udell,"46 Us. ¢€. Q. Bi 511), °(3) or to 
impeach the apparent validity (Sturm 
v. Boker, 150 U. S. 312, 14 SCt 99, 37 
L, ed. 4093; Nicol v. Vaughan, 6 Bligh 
N. S. 104, "5 Reprint 537, 1 Cl. & F. 
49, 6 Reprint 834; Larraway Vv. 
Harvey, 14 Que. Super. 97), (4) or 
to establish the invalidity (Peel v. 
Mineamill,- 7 SU. Cy Or BY 364): of a 
document, (5) or to impeach the 
correctness of a survey by a county 
surveyor (McGinnis v. Boyd, 144 Ind. 
293, 42 NE 678) has the burden of 


evidence. 
S.—Rosenthal v. Pine Hill 


hy AOS 
Cons. ‘Min. Co., 157 Fed. 83, 84 CCA 
Gtcs, SRA CON. 
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Ala.—Louisvilie, 

Malone, 109 Ala. 509, 20 S 33; Western 
Union Tel. Co. v. Brazier, 10 Ala. A. 
308, 65 S 95. 

Ark.—Roberts v. Padgett, 82 Ark. 
331, 101 SW 753. 

Cal.—Russell v. Banks, 11 Cal. A. 
450, 105 P 261. 

T1].—Kitner v. Whitlock, 88 Ill. 513; 
Chicago Transit Co. v. Campbell, 116 
Tll. A. 366. 

Mass.—Phipps v. Mahon, 141 Mass. 
471, 5 NE 885. 

'  Mo.—Berger v. St. Louis Storage, 
ete., Co., 136 Mo. A. 36, 116 SW 444; 
Marshall v. Ferguson, 94 Mo, A. 175, 
67 cai 935. 

. J.—Turner v. Wells, 64 N. J. L. 

269. “45 A 641. 
Y.—-Toube v. Rubin-Blankfort 

Gey "63 Misc. "998, 116 NYS 673; Ken- 

redy v. Fulton, etc., Storage, ete., Cos 
138 NYS 200. 

N. ID.—Guild v. More, 32 N. D. 432, 
485, 155 NW 44 [quot Cyc]. 

Pa.—Suravitz v. Prudential Ins. Co., 
261 Pa. 390, 104 A 754. : 

- \Tex.—Laing v. Sherley, (Civ. A.) 61 
Sw 432. 

Utah.—MclIntyre v. Ajax Min. Co., 
20 Utah 323, 60 P 552. 

Eng.—Banbury Peerage Casgia 
Sim. & St. 153, 1 EngCh 153, 07 Re- 
print 62. 

N. B.—Taylor v. Barker, 5 N. B. 614. 

Ont.—McEwan v. Milne, 5 Ont. 100 
{foll Wallis v. Andrews, 16 Grant Ch. 
(U. C.) 624]; Court v. Holland, 8 Ont. 
Pr. 213, 

Que.—Larraway v. Harvey, 14 Que. 
Super. 97. 

18. Ala.—Alabama Western R. Co. 
v. Williamson, 114 Ala. 131, 21 S 827. 

Cal.—Williams v. Casebeer, 126 Cal. 
77, 58 P 380; Scott v. Wood, 81 Cal. 
398, 22 P 871 [cit Peo. v. Bushton, 
80 Cal. 160, 22 P 127, 549]. 

Conn.—Pease v. Cole, 53 Conn. 53, 
22 A 681,55 AmR 53. 

Tll.— Huntley Dairy Co. v. Short, 
178 Ill. A. 372; Federal Life Assoc. 
v. Smith, 86 Ill. A. 427 [cit Phenix 
Ins. Co. v. Stocks, 149 Ill. 319, 36 NE 
408; Continental Ins. Co. v. Rogers, 
119 Ill. 474, 10 NE 242, 59 AmR 810]; 
Parry v. Squair, 79 Til (Ac 324. 

Iowa.—Petite v. Atlas Ins. Co., 142 
Iowa 265, 120 NW 642; Gibbs v. Farm- 
ers’, “ane Bank, 123 Iowa 736, 99 
NW 703. 

La. —Bastrop State Bank v. Levy, 
106 La. 586, 31 S 164; Greenwood v. 
Lowe, 7 La. Ann. 197. 

Me.—F'oss v. McRae, 105 Me. 140, 
eyes 827; Woodcock v. Calais, 68 Me. 


Mass.—Central Bridge Corp, v. 
Butler, 2 Gray 130; Davis v. Jenney, 1 
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Mete. 221; Powers v. Russell, 13 Pick. 
69 


Mich.—Walker v. Detroit Transit 
R. Co., 47 Mich. 338, 11 NW 187. 

Mo.—Gooden v. M. W. A., 194 Mo. 
A. 666, 189 SW 394; O’Shea v. Lehr, 
182 Mo. A. 676, 165 "SW 837. 

N. H.—Roberts v. Crawford, 54 N. 
Eb 32e 

N. Y.—Heinemann v. Heard, 62 N. 
Y. 448; Caldwell v. New Jersey 
Steamboat Co., 47 N. Y. 282; Belden 
v. Belden, 139 App. Div. 437, 124-NYS 
225: Kelly v. Forty- ~Second Sty Stes, 
as ‘Co., 37 App. Div. 500, 55 NYS 
1096. 

N.:C.—Cox v. Aberdeen, ete, R. 
Co., 149 N.C. 117, 62 SE 884; Winslow 
v. Norfolk Hardwood Co., 147 N. C. 
275, 60 SE 1130. 

N. D.—Guild v. More, 32 N. D. 432, 
435, iss NW 44 [quot Cyc]. 

Okl.—Midland Valley R. Co. v. Cox, 
170 P 485; Standard Mar. Ins: Co. v. 


Traders’ Compress Co., 46 Okl. 356, 
148 P 1019. 
Pa.—Suravitz v. Prudential Ins. 


Co., 261 Pa. 390, 104 A 754 

§. C.—Charleston v. Brandt, 25 S: 
CRbGai2. 

Tenn. Me North Memphis Sav. Bank 
v, Union Bridge, etc., Co., 138 Tenn. 
161, 196 SW 492. 

Tex, rasa v. Gillum, 80 Tex. 120, 
15 SW 79 

Wash welch v. Creech, 88 Wash. 
429, 153 P 355, LRA1918A 353; Nichol- 
son v. Neary, 77 Wash. 294, 137 P 
492. 

W. Va.—Wells-Stone Mercantile 
weak Traux, 44 W. Va. 531, 29 SE 
al . 

Wis.—Winn v. Itzel, 125 Wis. 19, 
108 NW 220; State v. Rosenthal, 123 
Wis. 442, 102 NW 49. 

Eng. —Banbury Peerage Case, 1 
Sim. & St. 158, 1 EngCh 153, 37 Re- 
print 62. 

Ont. Roe dtle: Bridge Co. v. Hol- 
comb, 21 U. C..Q. 

19. U. S.—-The bee Si Starin, 191 
Fed. 800, 801, 112 CCA 286 [cit Cyc]. 

Conn.—-Pease v. ors) 53 Conn. 53, 
22 A 681, 55 AmSR 53. 
gauge —Hyer Vv. Holmes, 12 Ga. A. 837, 

Ii vischer v. Northwestern El. 
R. Co., 256 Ill. 572, 100 NE 270 [aff 
171 Til. A. 544]; Supreme Tent K. 
M. W. v. Stensland, 206 Ill. 124, 68 NE 
bers 99 AmSR 1387 [aff 105 Ill. A. 

Ind.—Carver v. Carver, 97 Ind. 497; 
Bishop v. State, 83 Ind. 67 

Iowa.—Gibbs _ v. Farmers’, etc., 
State Bank, 123 Iowa 736, 99 NW 705. 

Kan.—Piper v. Matkins, 8 Kan, A. 
215, 55 P 487. 

Ky.—Wall v. Hill, 1 B. Mon. 290, 36 
AmD 578 

Me—Foss v. McRae, 105 Me. 140, 
73 A 827; Buswell v. Fuller, 89 Me. 
600, 36 A 1059. 

Md.—Laubheimer v. Naill, 88 Md. 
174, 40 A 888; pobendont Va Kanne, 66 
Md. 495,5 A 3 

Mass. cet v. Boston El. R. Co., 
200 Mass. 527, 86 NE 793; Phipps v. 
Mahon, 141 Mass. 471, 5 NE 835; Cen- 
bes) Bridge Corp. v. Butler, 2 Gray 


Minn.—Demeules v. Tea Co., 103 
Minn. 150, 114 NW 733, 123 AmSR 
315, 14 LRANS 954. 

Miss.—Alabama,  etc., @o. uN: 
Groome, 97 Miss. 301, 52s M03. 

Mo.—O’Shea_v. Lehr, 182 Mo.. A. 
676, 165 SW 837; Berger v. St. Louis 
Storage, etc., Co., 136 Mo. A. 36, 116 
a 444; Feurt v. Ambrose, 34 Mo. A. 

N. H.—Roberts v. Crawford, 54 N. 
H. 532. 
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case against him, and the burden of evidence there- 
upon returns to the party having the burden of 
proof ;?° and this process continues until the stock 
of relevant facts is exhausted.?! 

The burden of evidence as to any particular fact 
rests, generally speaking, upon him to whose ease the 
fact is material.?2 


N. Y.—Caldwell v. New Jersey 
Steamboat Co., 47 N. Y. 282. 

N. C.—Cox v. Aberdeen, etc., R. Co., 
149 N. C. 117, 62 SE 884; Winslow v. 
Norwood Hardwood Co., 147 N.C. 275, 
@€0 SE 1130. 

N. D.—Guild v. More, 32 N. D. 432, 
435, 155 NW 44 [quot Cyc]. 

Oh.—Ginn vy. Dolan, 81 Oh. St. 121, 
128, 90 NE 141, 185 AmSR 761, 18 Ann- 
Cas 204 [cit Cye]. 

Okl.—Midland Valley RK. Co. 
Cox, 170 P 485. 

Tex.—Clark v. Hills, 67 Tex. 141,. 
148, 2 SW 356; Fritsche v. Niechoy, 
(Civ. As) 9197 ISW 11017: Crosby 
Ardoin, (Civ. A.) 145 SW 809; Kirby 
Lumber Co. v. Stewart, (Civ. A.) 141 
SW 295; Southwestern Tel., etc., Co. 
v. Luckett, 60 Tex Civ. A. 617, 127 
SW 856. 

Utah.—Schuyler v. Southern Pas. 
Co., 87 Utah 581, 109 P 458 [reh den 
37 Utah 612, 109 P 1025], and [aff 227 
U.S. 601, 33 SCt 277, 57 L. ed. 662). 

Wash.—Smith Sand, ete., Co. 
Corbin, 75 Wash. 635, 135 P 472. 

Wis.—Atkinson v. Goodrich Transp. 
Co., 69 Wis. 5, 13, 31 NW 164. 

{a] “It is clearly a misnomer of 
terms to say that the burden of proof 
swings like a pendulum from one side 
to the other during the progress of 
a trial. <All that is meant is that 
the duty of introducing evidence to 
meet a prima facie case shifts back 
and forth.” Gibbs v. Farmers’, etce., 
Seat Bank, 123 Iowa 736, 742, 99 NW 


20... U. S.—Toledo, ete, R. Co. 
Star Flouring Mills Co., 146 Fed. 953, 
77 CCA 208. 

Ill.— Vischer v. Northwestern EL 
R. Co., 256 Ill. 572, 100 NE 270. 

Me.—Foss v. McRae, 105 Me. 140,. 
73_A 827. 

Mass.—Cohasset  v. 204 
Mass. 173, 90 NE 978. 

Mich.—Manistee Nat. Bank v. Sey- 
mour, 64 Mich. 59, 72, 51 NW 140. 

Mo.—Link v. Jackson, 158 Mo. A. 
ge vee SW 588; Long v. Long, 44 Mo.. 


N. J.—Haines v. Merrill Trust Co.,. 
56: Ne Li 82 8A 796s 

N. C.—Winslow v. Norfolk Hard- 
wood oH 147 N. C. 275, 60 SE ei 

N. D.— Guild v. More, 32 N. D. 432,. 
eee oF ha NW 44 [quot Cyc]. 

h.—Ginn vy. Dolan, 81 Oh. St. ?21,. 

90 Ni 141, 185 AmSR 761, 18 AnnCas. 

Vt.—Rutland R., etc., Power Co. vy. 
Williams, 90 Vt. 276, 98 A 85. 

Wash.—Nicholson_ v. Neary, 177 
Wash. 294, 137 P 492. 

Wis.—State v. Rosenthal, 123 Wis.. 
442,102 NW 49 

fa] “To rebut and destroy a mere: 
prima facie case, the party upon 
whom rests the burden of repelling 
its effect, need only produce such 
amount or degree of proof as will 
countervail .the presumption arising” 
therefrom. In other words, it is suf-: 
ficient if the evidence offered for that 
purpose, counterbalance the evidence 
by which the prima facie case is made. 
out or established, it need not over- 
balance or outw eight it.”’- Klamks vy. 
Hocking Valley R. Co.,.74 Oh St. 125, 
133, V7 NE 752 [quot and foll To-- 
ledo, ete., R. Co. Vv. Star” Mouring 
a Co., 146 Fed. 953, 958, 77 CCA 
4 X 

21. Baxter v. Camp, 71 Conn. 245,. 
41 A 803, 71 AmSR 169, 42 LRA 514; 
Barber’s "App. 63 Conn. 393, 27 A 973. 
22 LRA 90; Bailey vy. Taylor, 11 Conn 
531, 29 AmD 321; Guild v. More, 32’ 
N. D. 432, 435, 155 NW 44 [quot Cyc]. 

22. Ala.—Brandon vy. Cabiness, 10 
Ala. 155. 


Vv. 


ve 


Moors, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 22] 2. Effect of Presumptions and Other 
While the existence of a 
presumption of law does not affect the burden of 
proof,?* yet, as an inference of fact which the law 
assumes to be correct, establishes, in the absence of 


Substitutes for Evidence. 


Ga.—Penitentiary Co. No. 2 v. Gor- 
don, 85 Ga. 159, 11 SE 584. 

Ill.—Peck v. Scoville Mfg. Co., 43 
Til. A. 360. 

Mass.—Willett v. Rich, 142 Mass. 
356, 7 NE 776, 56 AmR 684; Burnham 
v. Noyes, 125 Mass. 85. 

N. C.—McQueen v. People’s Nat. 
Bank, 111 N. C. 509, 16 SE 270. 

Wis.—Whitney v. Morrow, 50 
Wis. 197, 6 NW 494. 

Eng.—Brogden v. Metropolitan R. 
Co., 2 App. Cas. 666, 6 ERC 94; Rex 
v. Butler, R. & R. 44. 

Ont.—Paget v. Fauquier, 1 OntEl 
Cas 197 [foll Cunningham v. Hagar, 
1 OntElCas 88]. 


23. Ark.—Huckaby v. St. Louis, 
te NR. Co., 7119 Ark, 179; 177 Sw 
923, 924 [cit Cyc]. 

Ill.— Stephens v. Hoffman, 275 Il. 


497, 114 NE 142; Helbig v. Citizens’ 
Ins. Co., 234 Ill. 251, 84 NE 897 [aff 
P38 ALAS]: 

Ind.—Fuller v. Supreme Council 
RevA, CA.) 115 NE 372. 

Iowa.—Gibbs v. Farmers’, etc, 
State Bank, 123 Iowa 736, 99 NW 703. 

Nebr.—Omaha St. R. Co. v. Boesen, 
tate a 764, 105 NW 303, 4 LRANS 

Wis.—Murphy v. Skinner,.160 Wis. 
554, 564, 152 NW 172, AnnCasi917A 
817 [cit Cyc]. 

Eng.—Pickup v. Thames, etc., Mar. 
Ins. Com3-Q. B. D.-594,'4 “Aispin. 43; 
Hingeston v. Kelley, 18 L. J. Exch. 
360; Banbury Peerage Case, i Sim. 
& St. 153, 1 EngCh 153, 57 Reprint 62. 

[a] “Legal presumptions do not 
shift the burden of proof. Their only 
effect is to create the necessity of 
evidence to meet the prima facie 
case created thereby, and which, if 
no proof to the contrary is offered, 
will prevail.” Helbig v. Citizens’ Ins. 
Co., 234 Ill. 251, 257, 84 NE 897 [aff 
AZ 8 TESA 115]. 

24. U.S.—American Sulphite Pulp 
Co. v. De Grasse Paper Co., 157 Fed. 
660, 87 CCA 260. t 

Tll.—Giliespie v. Fulton Oil, 
Co., 236 Ill. 188, 86 NE 219. 

Ind.—-North v. Jones, 53 Ind. A. 203, 
100 NE 84. 

Nebr.—-Chamberlain Banking House 
v.. Woolsey, 60 Nebr. 516, 883 NW 729. 

N. Y.—Farley v. Sixteen Bottles 

153 App. Div. 502, 138 
NYS 276. 


Va.—Chesapeake, etc., R. 
Ware, 122 Va. 246, 95 SE 183. 

Wash.—Welch v. Creech, 88 Wash. 
429, 153 P 355, LRA1918A 353. 

W. Va.—MecMechen v. McMechen, 
17 W. Va. 683, 41 AmR 682. 

fa] Thus defendant’s proof of the 
surrender and cancellation of a note 
creates a presumption of payment of 
the debt for which the note was given 
and the burden of overcoming this 
presumption rested on plaintiff claim- 
ing to recover on the original indebt- 
edness. Chamberlain Banking House 
v. Woolsey, 60 Nebr. 516, 883 NW 729. 

[b] “he grant of a patent is pre- 
sumptive evidence that the patentee 
is entitied to the monopoly fairly cov- 
ered by his claims. He who asserts 
to the contrary must prove his as- 
sertions.” American Sulphite Pulp Co. 
v. De Grasse Paper Co., 157 Fed. 660, 
663, 87 CCA 260. 

{[c] “Every man is presumed to 
obey the law and to do his duty, and 
he who alleges against another an 
evil act, or an eyil intent, has the 
burden of affirmatively showing the 
fact alleged.” Joseph Schlitz Brewing 


etc., 


Champagne, 
Con “vi 


Co. v. Shiel, 45 Ind. A. 623, 88 NE 
957, 958. 
[a] “fhe general presumption 


that all men act honestly and fairly 
must be py encore by ts eR 

s the contrary.” illesp 2 
frutton Oil, ete., Co., 336 TI) 188, 197, 
86 NE 219. To same effect McMechen 
v. McMechen, 17 W. Va. 683, 702, 41 
AmR 682. 


EVIDENCE 


fe] Right to liberty and pursuit 
of happiness.—“The legal presump- 
tion is that every infringement of 
that right is unlawful, and _ the 
burden is on him who inflicts it to 
justify his action.’ Weigel v. Brown, 
194 Fed. 652, 657, 115 CCA 442. 

25. U. S.—Schutz v. Jordan, 141 
U. S. 213, 11 SCt 906, 35 L. ed. 705; 
Henderson v. Carbondale Coal, ete., 
Co., 140 U. S. 25, 11 SCt 691, 35 L. ed. 
Soo DAs Va Carryil3s2) Wa Si644i010 
SCt 182, 33 L. ed. 483; Schraeder Min., 
ete., Co, v. Packer, 129 U. S. 688, 9 
SCt 385, 32 L. ed. 760; Clement v. 
Packer, 125 U. S. 309, 8 SCt 907, 31 
Iu. ed. 721; Sabariego v. Maverick, 124 
DiS 2 61 8 SCte46 15131) Te) ed? &430% 
Lawrence v. Minturn, 17 How. 100, 
58 L. ed. 58; Weigel v. Brown, 194 
Fed. 652, 115 CCA 442; Kirkpatrick v. 
Adams, 20 Fed. 287; Fowler v. Byrd, 
9 BH. Cas. No. 4,999a, Hempst, 213: 
Gilleland v. Martin, 10 F. Cas. No. 
5,433, 3 McLean 490. 

Ala.—Starks v. Comer, 190 Ala 245, 
67 S 440; Haney v. Conoly, 57 Ala. 
179; Tarver v. Boykin, 6 Ala. 353. 


Cal.—Ficken v. Jones, 28 Cal. 618; 
Thompson v. Lee, 8 Cal. 275. ® 

Conn.—State v. Lee, 69 Conn. 186, 
37 A 75; State v. Hoyt, 47 Conn. 518, 
36 AmR 89. 

Del.—State v. Brinte, 20 Del. 551, 
58 A 258; State v. Cole, 18 Del. 344, 
45 A 391. 5 

Fla.—Brown v. State, 40 Fla. 459, 
25 $63. 

Ga.—Dobbs v. Justices Murray 


County Inferior Ct., 17 Ga. 624. 
Ill.—Iroquois Furnace Co. v. Wil- 
kin Mfg. Co., 181 Ill. 582, 54-NE 987; 
Egbers v. Egbers, 177 Ill. 82, 52 NE 
285; Kitner v. Whitlock, 88 Ill. 513; 
Partford L., ete., Ins. Co. v. Gray, 80 
Ill, 28; Myatt v. Walker, 44 Ill. 485; 
Huntley Dairy v. Short, 178 Ill. A. 
872; Peo. v. Jackson, 178 Ill. A. 121, 
355; Fidelity etc., Co. v. Weise, 80 
a A. 499 [rev 182 Ill. 496, 55 NE 


0). 
Ind.—TInthank v. Henry County 
Turnp. Co., 6 Ind. 125. 

Iowa.—Stephenson v. Banker’s Life 
Assoc., 108 Iowa 6387, 79 NW 459; 
Nicodemus v. Young, 90 Iowa 423, 
57 NW 906; McMullan v. Mackenzie, 
2 Greene 3868. 

Ky.-—Bloom v. Wanner, 77 SW 930, 
25 KyL 1646; Railway Officials, etc., 
Assoc. v. Beddow, 112 Ky. 184, 65 SW 
362, ¥3 KyL 1438; Master v. Bienker, 
87 Ky. 1, 7 SW 158, 9 KyL 841. 

La.—Connell v. Hill, 30 La. Ann. 
251; Beard’s Suce. 14 La. Ann. 121. 

Me.—Halley v. Webster, 21 Me. 461. 

Md.—Supreme Council, R. A. v. 
Brashears, 89 Md. 624, 43 A 866, 73 
AmSR 244; Rosenthal v. Maryland 
Brick Co., 61 Md. 590; Owens v. Col- 
linson, 3 Gill & J. 25. : 

Mich.—-Hynes v. Hickey, 109 Mich. 
188, 66 NW 1090; Walker v. Detroit 
Transit R. Co., 47 Mich. 338, 11 NW 

87. 

Minn.—Youn v. Lamont, 56 Minn. 
216, 57 NW 478; Pratt v. Beaupre, 13 
Minn. 187. 

Mo.—State v. Mastin, 103 Mo. 508, 
15 SW 529; Paramore v. Lindsey, 63 


Mo. 63. 
Nebr.—-Snider v. State, 56 Nebr. 


309, 76 NW 574. 

N. H.—Nutting v. Herbert, 37 N. 
H. 346; Pettes v. Bingham, 10 N. H. 
514. 

N. J.—Hill v. Beach, 12 N. J. Ea. 
31. 

N. Y.—Bayliss v. Cockcroft, 81 N. Y. 
863; Wood v. Morehouse, 45 N. Y. 
268; Sowarby v. Russell, 29 N. Y. 
Super. 322, 4 AbbPrNS 238; O’Don- 
nell v. Thompson-Starrett Co., 92 
Misc. 710, 156 NYS 342. 

Okl.—Missouri, etc., R. BoY: 
divere, 42 Okl. 427, 437, 141 P 799 
[cit Cyc]; Wells v. Terr., 14 Okl. 436, 
48 P 124. 

Or.—In re Lucke, 123 P 46. 
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evidence to the contrary, a prima facie case and 
thereby sustains the burden of evidence on the point 
which it covers,*4 it is frequently said that pre- 
sumptions of law shift the burden of proof,?> mean- 
ing of course the burden of evidence. 


The same 
age ee v. Cook, 115 Pa. 539, 
Tenn.—Robertson vy. Branch, 3 


enece 506; Foster v. Jordan, 2 Swan 


Tex.—Wichita Land, etce., Co. v. 
Ward, 1 Tex. Civ. A. 307, 21 SW 128. 

Va.—Interstate Coal, ete., Co. v. 
Chintwood Coal, etc., Co., 105 Va. 574, 
54 SE 593. 

Wash.—State v. Clark, 34 Wash. 
485, 76 P 98, 101 AmSR 1006. 

W. Va.—Maurice v. Devol, 23 W. 
Va. 247. 

Wis.—-State v. Rosenthal, 123 Wis. 
442, 102 NW 49; McDermott v. Jack- 
son, 97 Wis. 64, 72 NW 375; Drum- 
Oe v. Huyssen, 46 Wis. 188, 50 NW 

Eng.—Gardner v. Gardner, 2 App. 
Casi 723; Sutton vi CeSadlersy 3 
C. B. N. S. 87, 91 ECL 87, 140 Reprint 
671: Williams v. East India Co., 3 
Bast 192, 102 Reprint 571. 

“The truth of this negative aver- 
ment [that an abortion was not 
necessary to save life] as part of the 
State’s case, must in some way be 
made prima facie to appear at the 
trial; but it need not necessarily be 
so made to appear by evidence. For 
instance, where there is a presump- 
tion of law in favor of the truth of 
an averment of this kind, the State 
may in the first instance, and until 
evidence to the contrary is intro- 
duced by the defendant, rest upon 
the presumption, just as it might 
upon evidence sufficient to make out 
a prima facie case. In such a case 
the burden of proving the averment 
still rests upon the State, but by the 
presumption it is relieved for the 
time being from introducing evidence 
in support of the averment, because 
the-presumption under such circum- 
stances stands in the place of evi- 
dence. Thus in indictments for 
murder, according to what appears 
to be the weight of authority, the 
fact of the sanity of the accused is 
an element of the crime, a part of 
the government’s case, although it is 
only impliedly and not in terms 
alleged; and the burden of proving 
it, that is the duty to show its exist- 
ence in some way, rests upon the 
State and remains upon it throughout 
the trial; .)'5 + But  aceording to 
these authorities, and to all au- 
thorities so far as we are aware, the 
State is not obliged in the first in- 
stance and as*part of its case to pro- 
duce affirmative evidence of sanity. 
The presumption is that all men are 
sane, and the State, in the first in- 
stance, and in the absence of evidence 
of insanity, may rest upon that pre- 
sumption. If the accused puts his 
defense on the claim that he is in- 
sane, he must introduce evidence to 
that effect. If he is silent the pre- 
sumption may prevail. . . . This 
rresumption as to sanity is founded 
upon the common experience that 
sanity is the general rule, insanity 
the comparatively rare exception, and 
that what is common in general pre- 
vails in the particular case. We 
think it is equally a matter of com- 
mon experience that the ability to 
bear and bring forth children is the 
rule, and that. the necessity of pro- 
curing an abortion or miscarriage in 
order to save the life of mother or 
child is the rare exception; that the 
presumption is against such neces- 
sity; and that the State in the first 
instance, and’ in the absence of evi- 
dence to the contrary, may rest upon 
that presumption in cases brought 
under the statute in question.” 
State v. Lee, 69 Conn. 186, 198, 37 A 
75 


[a] “The presumption arising 
from identity of name is, of course, 
rebuttable, but it is sufficient to shift 
the burden of proof to the other 
side,’”’” Woolsey v. Williams, 128 Cal. 
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result may be effected by any substitute for evi- 
dence, such as judicial admissions,?° stipulations,?’ | , 
rules of substantive law,28 the rule res ipsa loqui- 
tur,2® and statutory regulations prescribing what 
shall constitute prima facie evidence of specified 
facts.3° On the position of the burden of proof, 
properly so called, the existence of any particular 
inference of fact can have no effect, even should it 
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constitute a prima facie case;*! or should further 


552, 555, 61 P 670, 79 AmMSR 67. 

[b] Pseudo - presumptions. — The 
same effect in shifting the burden of 
evidence is produced by the rules of 
administration which establish a 
prima facie case or substantially de- 
termine who has the burden of evi- 
dence. See infra §§ 73-87. 

26. U. S.—Chicago Lumber Co. v. 
Comstock, 71 Fed. 477, 18 CCA 207. 


Ala.—Smith v. Kaufman, 100 Ala. 
“408, 14 S$ 111. 
Ark.—Kanis v. Rogers, 119 Ark. 


120, 177 SW 413. 

Colo.—Putnam v. Lyon, 3 Colo. A. 
144, 32 P 492. 

Fla.—Clarkson v. Louderback, 86 
Fla. 660, 19 S 887. 

Kan—Woodson Mach. Co. v. Morse, 
47 Kan. 429, 28 P 152. 

Mo.—State v. Maloney, 113 Mo. 367, 
20 SW 1064; Knoche v. Whiteman, 86 
Mo. A. 56 

N. C.—Cook v. Guirkin, 119 N. C. 
13, 25 SB 715. 

Pa. —-Jacoby v. North British, etc., 
Ins. Co., 10 Pa. Super. 

Te x,—Graves v. Cameron, 77 Tex. 
273,14 SW 5 

Wash. Wweich v. Creech, 88 Wash. 
429, 1538. P 355, LRA1918A 353. 

See also infra §&§ 370-391. 

[a] An aémission of the whole of 
a claim not only relieves the party 
asserting it of the necessity of pro- 
ducing evidence, but, if the case is 
not thereby ended, also shifts the af- 
firmative to the other party, and with 
it the burden of establishing matter 
of avoidance. Cushman v. Bonfield, 
139 Ill 210, 28 NE 937; Woodson 
Mach. Co. v. Morse, 47 Kan, 429, 28 
P 152; Graves v. Cameron, 77 Tex. 
273, 14 SW 59. 

27. See generally Stipulations [36 
Cy.cwl279]. 

28. In re Chadbourne, 15 Cal. A. 
368, 114 P 1012; Hoff v. Frank Par- 
melee Co., 140 Ill. A. 458. 

[a] For example the rule that a 
person who receives an advantage 
from one to whom he stands in a 
ecnfidential relation and) who has 
been guided by his advice has the 
burden of showing that there has 
been no abuse of confidence. See gen- 
erally Trusts [39 Cyc Pf]. 

{[b] “Where it appears that a 
party has failed to perform a duty 
imposed by the law, the burden is 
east upon him to excuse his conduct 
in order to relieve himself from the 
penalty. He would be required to 
overcome the prima facie case pre- 
sented by the omission to do what the 
statute requires.” In re Chadbourne, 
IHiCalsAL 6p, cl) tse eo ge 

29. Bauhofer v. Crawford, 16 Cal. 
A. 676, 137.P 931. 

80. Toledo, ete, R. Co. v. Star 
Flouring: Mills Co., 146 Fed. 953, 77 
CCA 208; Cohasset v. Moors, 204 
Mass. 173, 90 NE 978; State v. Olcott, 
672Or, 214, 135.P 95,902; Murphy v: 
Skinner, 160 Wis. 554, 152 NW 172, 
175, AnnCas1917A 817 [cit Cyc]. 

[a] That a certain fact is made 
by statute prima facie evidence does 
not change the burden of proof, but 
merely determines the verdict or find- 
ing if no other evidence is intro- 
duced. Cohasset v. Moors, 204 Mass. 
173, 90 NE 978. 

[bo] In Oregon under Lord L. § 
799, subds 1, 25, presumptions that 
@ person is innocent of crime or 
wrong, and that identity of person 
is presumed from identity of name, 
are of equal weight as applied to al- 
leged double signatures by the same 
person, on a referendum petition, so 


that the burden is on the objector 
to show by other evidence that the 
same person signed a petition more 
than once. State v. Olcott, 67 On 
214, 135 P 95, 902. 

31. Colo.—White v. Hurlbut Gro- 
cery Co., 62 Colo. 483, 162 P 1143. 

Conn.—Pease v. Cole, 53 Conn. 53, 
22 A 681, 55 AmR 53; State v. Hoyt, 
47 Conn. 518, 36 AmR 89. 

D. C.—Sullivan v. Capital Tract. 
Co., 34 App. 358. 


TIll.—Dacey v. Peo., 116 Ill. 555, 6 
NE 165. 

Ind.—North v. Jones, 53 Ind. A. 
203, 106 NE 84. 


oe an.—State v. Crawford, 11 Kan. 
oa. 

Me.—Tarbox v. Eastern Steamboat 
vee 50 Me. 339; State v. Flye, 26 Me. 

Mass.—Cohasset .v. Moors, 204 
Mass. 1738, 90 NE 978; Carroll v. Bos- 
ton El. R. Co., 200 Mass. 527, 86 NE 
793; Holmes v. Hunt, 122 Mass. 505, 
514, 23 AmR 381; Nichols v. Munsel, 
115 Mass. 567; Commonwealth v. 
Heath, 11 Gray 303; Baxter v. Ab- 
bott, 7 Gray 71; Brown v. King, 5 
Metce. 178. 

Mich.—Peo. v. Garbutt, 17 Mich. 
9,97 AmD 162. 

Miss.—Alabama, etc., Cowie 
GEO 97 Miss. 301, 52S a3. 

Mo.—Cudahy Packing Coive. Chi- 

cago, ots R. Co., 196 Mo. A. 528, 196 
SW 406; D. Marshall Livery Co. v. 
McKelvy, Js Mo. A. 240. 
graeme, nemnelas v. Jones, 163 P 

Nebr.—Omaha St. R. Co. v. Bolsen, 
74 Nebr. 764, 1095 NW 303, 4 LRANS 
122; Lincoln Tract. Co. v. Shepherd, 
74 Nebr. 369, 104 NW 882, 107 NW 


764, , 

N. H.—Blodgett v. Cummings, fe 
N, ELD Pts; State Vv. Jones, 50 N. Ex 
369, 9 AmR 242. 

N. Y.—Brotherton v. Peo, 75 N. Y. 
159; Heinemann v. Heard, 62 N. Y. 
448 [rev 2 Hun 324, 4 Thomps. & C. 
666]; Meyer v. Minsky, 128 App. Div. 
589, 112 NYS 860; Wiley v. Bondy, 
23 Misc. 658, 52 NYS 64. 

Tex.—Clark v. Hills, 67 Tex. 141, 2 
SW. 356. 

LGR ee Thames, etc., Mar. 
Ins. Co., 3 Q 594; Sutton Vv. Sad- 
ler, 3 GiB NS 87, 91 ECL 87, 140 
th Svar 671; Symes v. Green, 1 Swab. 
& Tr, 401. 

[a] Failure of a party to testify 
(1) in rebuttal or explanation of facts 
reflecting upon him may justify an 
inference adverse to him. See infra 
§ 57. (2) “The burden of proof, 
however, if it originally rested on the 
opposite party still remains there.” 
Meyer v. Minsky, 128 App. Div. 589, 
590,112 NYS 860. 

{b] “From certain facts presump- 
tions may arise, but those presump- 
tions are merely evidence, like other 
proof in the case. A pre- 
sumption does not shift the burden 
of proof.” Wiley v. Bondy, 23 Misc. 
658, 660, 661, 52 NYS 68. 

[c] “he moment that opposing 
evidence is received, the case is to be 
determined upon all the evidence— 
the prima facie evidence and all the 
other evidence—and the question is 
whether the weight preponderates in 
favor of the party having the bur- 
den of proof.” Cohasset v. Moors, 
204 Mass. 1738, 179, 90 NE 978. 

32. New York L. Ins. Co. v. La 
Boiteaux, 5 Oh. Dec. (Reprint) 242, 
4 AmLRec 1. 

33. U. S.—Colorado nae etc., Co. 
v. U. S., 123 U. S. 307, 317, 8 SCt 131, 


[§§ 22-28 


proof be excused by a rule of law.%? 
[§ 23] 3. Proof of Negative Facts. 
whose contention requires proof of a negative fact 
has the burden of evidence to prove that fact.?* 
deciding, however, what quantum of evidence shall 
be deemed sufficient, the practical limitations on 
proof imposed by the nature of the subject matter 
or the relative situation of the parties will be con- 


The party 
In 


31 L. ed. 182. 

Ala.—Freeman v. Blount, 172 Ala. 
655, 551829382 

Ariz.—Terr. v. Turner, 4 Ariz. 290, 
a ©3868: 

Cal.—-Kelley v. OR EDS: rh Cal. Unrep. 
Casi.507 30)P 596 er P 
edn: C.—-Kilbourn v. Tatta, 18 D. G. 


Ga.—Weaver v. State, 89 Ga. 639, 
15 SE 840; Dobbs v. Justices Figo ee 
County Inferior Ct., 17 Ga. 624 

Tll.—Vigus v. O’Bannon, 118 Ill. 
334, 8 NE 778 [rev 19 Tll. A. 241]; 
Beardstown v. Virginia, 76 Ill. 34. 

Ind.—Boulden v. McIntire, 119 Ind. 
574, 21 NE 445, 12 AmSR 453; Good- 
win v. Smith, 72 Ind. 113, 37 AmR 
144; Compton v. Benham, 44 Ind. A. 
51, 85 NE 365. 

Iowa.—State v. Morphy, 
270, 1 AmR 122; 

La.—Bastrop State Bank vy. Levy, 
106 La. 586, 31 S 164; Delachaise v. 
Maginnis, 44 La.Ann. 1043, 11 S 715; 
Abington .v. Red River Line, 1 La. A. 
(Orleans) 10. 

Me.—Little v. Thompson, 2 Me. 228. 

Mass.—Com. v. Locke, 114 Mass. 
288; Commonwealth v. Samuel, 2 
Pick. 103. 
tk wire v. Freeman, 33 Miss. 

Mo.—Cummings v. Dent, 189 SW 
1161; State v. Hirsch, 45 Mo. 429; 
Spain v. Burch, 169 Mo. A. 94, 154 Sw 


N. J.—Turner v. Wells, 64 N. J. L. 
269, 45 A 641. 

N. Y.—Columbus Watch Co. v. 
Hodenpyl, 135 N. Y. 430, 32 NE 239; 
Peo. v. Pease, 27 N. Y. 45, 63, 84 AmD 
242; Peo. v. Meyer, 26 Mise. 117, 56 
NYS 1097. 

Pa.—Pheenix Brewing Co. v. Rum- 
barger,' 181 Pa. 251, 37 A340, 59 
AmSR 647; Lenig v. Hisenhart, 127 
Pa. 59, 17 A 684. 

R. I.—State v. Read, 12 R. I. 135. 

Vt.——-Thayer v. Viles, 23 Vt. 494. 

Eng.—Doe v. Whitehead, 8 A. & E. 
57d, 35 ECL 736, 112 Reprint 955 {foll 
Toleman v. Portbury, L. * 5 Q: B: 
288]; Calder v. Rutherford, 3 B. & B. 
302, 7 BCL 743, 129 Reprint 1301; Rex 
v. Rogers, 2 Campb. 654; Rex v. Hazy, 
2C. & P. 458, 12 ECL 673; Rex v. Jar- 
vis [eit Rex v. Stone 1 Bast 643 note, 
102 cae hee Wedgwood v. Hart, 
2 Jur. N. 

Ont. ee v. Bickford, 11 Ont. 
aaa Reg. v. Howarth, 1 CanCr@as 


a ERR eo v. Allard, 14 D. T. 
. Je 54 

[a] General rule and exception 
thereto.—(1) “The general rule, dedu- 
cible from the authorities, may be thus 
stated: Whoever asserts a right de- 
pendent for its existence upon a neza- 
tive, must establish the truth of the 
negative by a preponderance of. the 
evidence. This must be the rule, or it 
must follow that rights, of which a 
negative forms an essential element, 
may be enforced without proof. This 
conclusion would be illogical and un- 
just, and we are, therefore, authorized 
to infer the truth of its converse. 
Confusion has arisen from statements 
loosely made by text-writers, and 
sometimes by courts; but it will be 
found upon examination, that, wher- 
ever the question has been directly 
presented and considered with care, it 
has been uniformly held, that, wher- 
ever the petitioner’s. right depends 
upon the truth of a negative, upon 
him is cast the onus probandi, ex- 
cept in cases where the matter is 
peculiarly within the knowledge ot 


33 Iowa 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number,., « 
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sidered,** and the burden of evidence will be sus- 
tained by proof which renders probable the existence 
of the negative fact;*° circumstantial evidence be- 
ing sufficient®® and nothing in the nature of a dem- 


onstration being required.?* 


[§ 24] 4. Effect of Peculiar Knowledge or Con- 
In the administration of justice 
it is often wise to place the burden of producing 
evidence on the party best able to sustain it,?® and 
ambiguity, concealment, or evasion react with pe- 


trol of Evidence. 


EVIDENCE 


culiar force on a pleader who asserts a fact and 


the adverse party.” Goodwin v. 
Smith, 72 Ind. 113, 117. 37 AmR 144. 
(2) “The exception noticed in the 
last clause of the above quotation has 
been recognized and adopted by the 
Supreme Court of this state.” Turner 
v. Wells, 64 N. J. L. 269, 275, 45 A 


641. 

ib] “Just how far and to what ex- 
tent a person asserting a claim or 
defense resting upon a negative alleg- 
ation, who has the primary duty of 
producing some evidence to make or 
meet a prima facie case, may have 
the burden of proof— meaning the 
burden of evidence—cast upon him, 
must of necessity rest upon no fixed 
rule, but be determined with refer- 
ence to the facts of the particular 
c1ise. Unless falling within some ex- 
ception to the, rule, it is well settled 
that whoever grounds a claim or as- 
serts a defense which depends upon 
a negative must, as in other cases, es- 
tablish the truth of the asservation by 
a preponderance of the evidence, and 
the one asserting such claim or de- 
fense is not relieved of the onus pro- 
bandi merely by reason of the form 
of the allegation or the inconvenience 
of proving a negative.” Western 
Union Tel. Co. v. Brazier, 10 Ala. A. 
308, 312, 65 S 95. ' 

{c] The rule has been applied to 
allegations of: (1) Nonreceipt of 
profits. Kilbourn v. Latta, 18 D.C. 80. 
(2) Lack of authority to do a certain 
act. Peo. v. Meyer, 26 Misc. 117, 56 
NYS 1097. (3) Nonnaturalization of 
a voter. Peo v. Pease, 27 N. Y. 45, 
63, 84 AmD 242. (4) Nonpayment of 
a tax. Weaver v. State, 89, Ga. 639, 
15 SE 840. (5) Lack of notice. Vigus 
v. O’Bannon, 118 Ill. 334, 8 NE 778 
[rev 19 ill. A. 241]. (6) Nonexecution 
of a deed. Kerr v. I’reeman, 33 Miss. 
292. (7) Lack of consent. Little v. 
Thompson, 2 Me. 228. (8) Lack of 
legal authority to sell spirituous 
liquors. Com. v. Locke, 114 Mass. 
288. (9) Nonexistence of a_ di- 
voree. Boulden v. McIntire, 119 Ind. 
574, 21 NE 445, 12 AmSR 453. (10) 
Nonexistence of indebtedness. Col- 
umbus Watch Co. v. Hodenpyl, 135 N. 
Y. 430, 32 NE 239. (11) Failure to 
comply with a_ statute. Phoenix 
Brewing Co. v. Rumbarger, 181 Pa. 
251, 37 A 340, 59 AmSR 647. (12) 
Failure to insure. Price v. Worwood, 
4 H. & N. 512, 157 Reprint 941. (13) 
Lack of title. Thayer v. Viles, 23 Vt. 
494. It has also been applied to al- 
legations: (14) That one has not 
done his duty. Dobbs v. Justices 
Murray County Inferior Ct., 17 Ga. 
624. (15) That grantees were ficti- 
tious. Colorado Coal, etc., Co. v. U. S., 
123°U. Se 307, 8 SCt 131/31 L. ‘ed. 182. 
(16) That a certain mechanical pro- 
cess would not produce steel. Kelley 
v. Owens, 3 Cal. Unrep. Cas. 507, 30 P 
596, 31-P 14. (17) That a voter was 
unqualified. Beardstown v. Virginia, 
76 Ill. 84. (18) That one person was 
not a relative or creditor of another. 
Lenig v. Eisenhart, 127 Pa. 59, 17 A 
684. (19) That one was not in the 
habit of becoming intoxicated. Good- 
win v. Smith, 72 Ind. 113, 37 AmR ae. 
(20) That a person made no addition- 
al deposits in a bank. Bastrop State 
Bank v. Levy, 106 La. 586, 31 S 164. 
(21) That no alluvium was deposited 
jn a certain place. Delachaise v. Mag- 
ginnis, 44 La. Ann. 1043, 11 S 715. 
(22) That. goods ‘sold were not the 
growth, produce, or manufacture of 
the state. State v. Hirsch, 45 Mo. 429. 

[ad]. “Where the negative allega- 
tion involves a charge of fraud, or 

[22 C.J.—4] 


breach of official duty, and many 
other violations of trust of a kindred 
character, the onus is on the party 
making the charge; for the presump- 
tion of law is always in favor of in- 


nocence.” Haney v. Conoly, 57 Ala. 
V9 LS 
34. Colorado Coal, etc., Co. v. U. S., 


123-U. S. 307,.8 SCt 131,31 L.ed./182: 
Van Arsdale v. Young, 21 Okl. 151, 
168,95 2'7 78 [eit Cyel: 

355, U.S . S. v. Southern Col- 
orado Coal, etc., Co., 18 Fed. 273, 5 
McCrary 563 [rev on other grounds 
123 U.S. 307, 8 SCt 131, 31 L. ed. 182]. 

Cal.—Kelley v. Owens, 3 Cal. Unrep. 
Cas. 507,30 P 596; 31 P14. 

Ga.—Dobbs v. Justices Murray 
County Inferior Ct., 17 Ga. 624. 

Ill.—Prentice v. Crane, 234 Ill. 302, 
84 NB 916; Vicus v. O’Bannon, 118 Ill. 
334, 8 NE 778 [rev 19 Ill. A. 241]; 
Beardstown v. Virginia, 76 Ill. 34. 

Ind.—Boulden v. McIntire, 119 Ind. 
574, 21 NE 445, 12 AmSR 453; Compton 
v. Benham, 44 Ind. A. 51, 85 NE 365. 

La.—Bastrop State Bank v. Levy, 
106 La. 586, 31 S 164; Delachaise v. 
Maginnis, 44 La. Ann. 1043, 11 S 715. 

Mo.—State v. Hirsch, 45 Mo. 429. 

N. M.—Young v. Woodman, 18 N. M. 
207, 185 P 86. 

Vt.—Thayer v. Viles, 23 Vt. 494. 

Eng.—Calder v. Rutherford, 3 B. & 
B. 302, 7 Moore C. P. 158, 7 ECL 743, 
129 Reprint 1301. 

“Where the facts required to be 
shown are of a negative character, the 
burden of evidence may sometimes be 
sustained by proof rendering probable 
the existence of the negative fact, or 
the rule to the effect that where 
knowledge or means of knowledge 
are almost wholly with the party not 
having the burden of proof, when all 
the evidence within the power of the 
moving party have been produced, 
the burden of evidence may some- 
times shift to the party having such 
knowledge or means of knowledge.” 
Young v. Woodman, 18 N. M. 207, 210, 
1355 Py 86: 

36. Com. v. Locke, 114 Mass. 288. 

37. Kelly v. Owens, 3 Cal. A. 507, 
30 P 596, 31 P 14; Bastrop State Bank 
v. Levy, 106 La. 586, 31 S 164; Dela- 
chaise v. Maginnis, 44 La. Ann. 1043, 
11 S 715; U. S. v. Tria, 17 Philippine 
303; Thayer v. Viles, 23 Vt. 494. 

fa] That defendant had no title to 
certain lands is sustained prima facie 
by an unsuccessful search for title in 
the public records. Thayer v. Viles, 
23 Vt. 494. : 

38. West v. Kern, 88 Or. 247, 171 P 
413, 1050, LRA1918D 920. ie 

39. Brown v. Raisin Fertilizer Co., 
124 Ala. 221, 26 S 891; Cook v. Guir- 
kin, 119 N, .C./13, 25 .SH)715- 

40. See infra this note and note 


42. 

“There certainly can be no sem- 
blance of justice in relieving the party 
from making a disclosure who is in 
a position to make it, or in making an 
explanation which will excuse it if 
there be such an explanation available 
to him.” Jolliffe v. Northern Pac. R. 
Co., 52 Wash. 433, 436, 100 P 977 
(cause of delay in transportation). 

{a] Reasonable care.—Bauhofer v. 
Crawford, 16 Cal. A. 676, 117 P 931. 

{b] The existence of a license is 
a fact peculiarly within the knowl- 
edge of the person doing the act for 
which the license is required, and 
hence it is incumbent on him to show 
such license, even though the non- 
existence thereof is the gravamen of 
the action or proceeding against him. 
Farrall v. State, 32 Ala. 557; Williams 
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fails to produce the evidence, which if his assertion 
were true, would be in his possession.?® Hence it 
is very generally held that where the party who 
has not the general burden of proof possesses posi- 
tive and complete knowledge concerning the exis- 
tence of facts which the party having that burden 
is called upon to negative,t° or where for any rea- 
son the evidence to prove a fact is chiefly, if not 
entirely, within his control,4t the burden rests on 
him to produce the evidence,*? although he is obliged 


v. State, 35 Ark. 430; Peo. v. Boo Doo 
Hong, 122 Cal. 606, 55 P 402; Liggett 
v. Peo., 26 Colo.~364, 58 P 144: 
Conyers v. State, 50 Ga. 103, 15 AmR 
686; Sharp_v. State, 17 Ga. 290; 
Prentice v. Crane, 234 Ill. 302, 84 NE 
916; Williams v. Peo., 121 Ill. 84, 11 
NE 881; Gunnarssohn vy. Sterling, 92 
Jil. 569; Noecker v. People, 91 Ill. 468; 
Flora v. Lee, 5 Ill. A. 629; Taylor v.~ 
State, 49 Ind. 555; Howard v. State, 
5 Ind. 516; Shearer v. State, 7 Blaclkf. 
(Ind.) 99; State v. Miller, 53 Iowa 
84, 4 NW _ 8288; State v. Curley, 33 
Iowa 359; State v. Stapp, 29 Iowa 551; 
State v. Goff, 10 Kan. A. 286, 61 P 
680; Com. v. Read Phosphate Co., 113 
Ky. 32, 67 SW 45; Orme v. Com., 55 
SW 195, 21 KyL 1412; Haskill v. Com., 
3 B. Mon. (Ky.) 342; State v. Wood- 
ward, 34 Me. 293; State v. Crowell, 
25 Me. 171; Com. v. Regan, 182 Mass. 
22, 64 NE 407; Smith v. Adrian, 1 
Mich. 495; State v. Schmail, 25 Minn. 
370; Hasterling v. State, 35 Miss. 210; 
State v. Edwards, 60 Mo. 490; Schmidt 
v. State, 14 Mo. 137; Bliss v. Brain- 
ard, 41 N. H. 256; State v. McGlynn, 
34 N. H. 422; State v. Foster, 23 N. 
H 348, 55 AmD 191; Peo. v. Nyce, 34 
Hun (N.Y.) 298; State v. Morrison, 
14 N. C. 299; State v. Cutting, 3 Or. 
260; Scott v. Dewey, 23 Pa. Super. 
396; In re Oliver, 21 S. BU Oss 
53 AmR 681; State v. Geuing, 
Smith, 
Ex p. 
Parks, 237; Matter of Bar- 
rett, 28 U. C. B--559. 

{c] The rule does not apply in 
an action involving a charge of fraud. 
Péo. v. Templeman, 169 Ill. A. 287. 
peal See infra this note; and note 


{a] :In a suit by seamer. for fail- 
ure to provision the ship in accord- 
ance with the shipping articles and 
as required by statute, the owner has 
the burden of meeting the accusa- 
tion by proof that the ship was prop- 
erly provisioned. The Emma F. 
Anvrell, 217 Fed. 311. 

42. U.S.—Runkle v. Burnham, 153 
U. S. 216, 14 SCt 837, 38 L. ed. 694; 
Graves. v.U.'S.;. 150) U. °S.118) 14 SCt 
40, 37 L. ed. 1021; Selma, ete., R. Co. 
Va WSs) OU Th, Si oG0tetie SC t163 8) 
385 L. ed. 266; Greenleaf v. Birth, 6 
Pet. 292, 9 L. ed. 132; The Emma F. 
Angell, 217 Fed. 311; Warn v. Davis 
Oil Co., 61 Fed. 631; U. S. v. Hay- 
yore: 26 F. Cas. No. 15,336, 2 Gall. 

Ala.—Freeman v. Blount, 172 Ala. 
655, 55 S 293; Rogers v. De Bardele- 
ben Coal, ete.; Co., 97 Ala. 154, 12 S 
81; Western Union Tel. Co. v. Brazier, 
TOM ATA! Ae 808) 65° S°95. 

Ark.—Fort Smith v. Dodson, 51 
Ark. 447, 11 SW 687, 14 AmSR 62, 4 
LRA 252; Flower v. State, 39 Ark. 
209; Williams v. State, 35 Ark. 430; 
Hopper v. State, 19 Ark. 143. 

Cal. Bauhofer v. Crawford, 16 
Cal, AN 6G ll’ He oes 

Hawaii.— Pacific Mail SS. Co. v. 
The Pacific, 3 Hawaii Fed. 29 (mod 
as to amount of damages in 185 Fed. 
698). 

Ida.—Spaulding v. Cceur D’Alene 
R., ete., Co., 5 Ida. 528, 51 P°408. 

Tll.—Prentice v. Crane, 234 Ill. 302, 
84 NE 916; Great Western R. Co. v. 
Bacon, 30 Ill. 347, 88 AmD 199; Chi- 
cago v. Dunham Towing, etc., Co., 
161 Tl. A. 307; Miller v. Calumet Lum- 
ber, ete., Co., 121 Tll. A. 56; Robin- 
son v. Robinson, 51 Ill. A. 317; Peo. v. 
Nedrow, 16 Tl. A. 192. : 0a 


Ind.—Rochester v. ‘Levering, 


82 [22C.J.] 


to go no further than necessity requires.*? 
however, anomalous that mere difficulty in discharg- 
ing a burden of making proof should displace it ;** 
and as a matter of principle the difficulty only re- 
lieves the party having the burden of evidence from 
the necessity of creating positive conviction entire- 
ly by his own evidence;*> so that, when he produces 


[§ 25] A. Definition and Nature.*® A presump- 
tion is an inference of the existence or nonexistence 
of some fact which courts or juries are required or 
‘permitted to draw from the proof of other facts;°° 
an inference which common sense, enlightened by 
human knowledge and experience, draws from the 
connection, relation, and coincidence of facts and 


circumstances with each other.®! 


Presumptions are divided into two classes: 
sumptions of law, which are also termed irrebuttable 
presumptions; and presumptions of fact which are 


termed rebuttable presumptions.°? 


zation of presumptions as rebuttable and irrebutta- 


Ind. 562, 4 NE 203. 

Towa.—Hoffman v. Hampton Inde- 
pendent School Dist., 96 Iowa 319, 65 
NW 322; Swafford v. Whipple, 3 
Greene 261, 54 AmD 498. 

Kan.—Eagan v. Murray, 102 Kan. 
193, 170 P 389. 

Ky.—Stevenson v. Yates, 183 Ky. 
196, 208 SW 820; Northwestern Mut. 
L. Ins. Co. v. Calloway, 38 SW 430, 
18 KyL 744; Funk v. Proctor, 110 
Ky. 290, 61 SW 286, 22 KyL 1728; 
Sun L. Ins. Co. v. Bevan, 43 SW 427, 
19 KyL 1246; Adams v. McAllister, 2 
Kyi323. * 

La.—Louisiana Citizens Bank v. 
Jeansonne, 120 La. 393, 399, 45 S 367 
[cit Cyel: Nunez v. Bayhi, 52 La. 
Ann, 1719, 28 S 349; Lovell v. Payne, 
30 La. Ann. 511; Bowman v. McEl- 
roy, 15 La. Ann. 663; Rugely v. Gill, 
15 La. Ann. 509; Ford v. Simmons, 13 
La. Ann. 397; Peterson v. Moock, 8 
La. A. (Orleans) 254; Maryland Casu- 
alty Co. v,. New Orleans Cotton Seed 
Oil, ete., Co., 3 La. A. (Orleans) 285. 

Md.—Cumberland Goal, ete., Co. v. 
Parish, 42 Md. 598; Birely v. Staley, 5 
Gill & J. 432, Bhi AmD 303. 

Mich.—Peo. v. Swineford, 97 Mich. 
573, 48 NW 929. 

Minn.—lIsrael v. Northwestern Nat. 
L. Ins. Co., 111 Minn. 404, 127 NW 187. 

Mo.—Schneider v. Maney, 242 Mo. 
86, 145 SW 828, 824 [quot Cyc]; 
Street v. Goss, 62 Mo. 226; McGinniss 


v. Kansas City Western R. Co., 195 
Mo. A. 390, 192 SW 115. 
N. M.—Atchison, ete., R. Co. v. 


Rodgers, 16 N. M. 120, 113 P 805. 

N. Y.—Perine v. Elmira, etc. R. 
Con Ula NVS) 3965 Hartwell v. Root, 
19 Johns. 345, 10 AmD 232. 

N. C.—Tillotson v. Currin, 176 N. 
C. 479, 97 SH 395; Ange v. Sovereign 
W. of Wie78) Nw Cly83) 991 SE L586; 
Walker v. Parker, 169 N. c. 150, 85 
SDE 306; Hinkle v. Southern R.Co., 126 
N. C. 932, 36 SE 348, 78 AmSR 685; 
Mitcheil v. Carolina Cent. R. Co., 124 
N. C. 242, 32 SE 671, 4 LRA 515; Cook 
v. Guirkin, 119'N. C) 18, 25. SH 715; 
Govan v. Cushing, 111 N. C. 458, 16 
SE 619; State v. McDuffie, 107 N.C 
Sc ‘SE 83; State v. Arnold, 35 N. 

Okl.—Van Arsdale v. Young, 21 
OK): 11/51, -163, 95; RP) 778) [eit Cyel; 
Brooks v. Garner, 20 Okl. 236, 94 P 
694, 97 P 995 

Or.—Sorensan v. Kribs, 82 Or. 130, 
161 P 405; Weber v. Rothchild, 15 Or. 
385, 15 P 650, 3 AmSR 162. 

Philippine-—U. S. v. Tria, 17 
Philippine 303. 

Tex.—Beaumont, ete. R. Co. v. 


Myrick, (Civ. A.) 208 SW_935; Rowe | 28 


v. Colorado, etc., R. Co., (Civ. A.) 205 
SW 731. 

Vt.—_State v. McCaffrey, 69 Vt. 85, 
Stir A234: 


wash, —Jolliffe v. Northern Pac. 
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such evidence as it is in his power to produce, its 
probative effect is enhanced by the silence of his 
Where the party on whom rests the 
burden of evidence as to a particular fact has the 
essential documents or evidence within his control, a 
peculiar clearness of proof is demanded, et although 
the fact is negative.** 


ble is, however, not altogether accurate, for the 
reason that as a practical matter every presumption 
is rebuttable by proof that the facts are actually 
otherwise.°? The true distinction appears to be this: 
A presumption of fact is an inference which the 
triers of fact may draw from the existence of cer- 
tain established facts, but which they are not re- 


quired to draw, while a presumption of law is an 


Pre- 


This characteri- Nature. 


R. Co., 52 Wash. 433, 100 P 977. 

Eng.—Rex v. Burdett, 4 B. & Ald. 
95, 6 ECL 404, 106 Reprint 873; Sis-. 
sons v. Dixon, 5 B. & C. 758, 11 ECL 
669, 108 Reprint 282; ‘Apothecaries’ 
Co. v. Bentley, 1 C. & ’P. 638, 12 BCL 
609; Rodwell v. Redge, 1 a & P. 
320, 12 ECL 134; Rex v. Hawkins, 10 
Wast 211, 103 Reprint 755; Rex v. Tur- 
ner, 5 M. & S. 206, 105 Reprint 1026; 
Elkin v. Janson, 13 M. & W. 655, 153 
Reprint 274; Dickson v. Evans, 6 T. R. 
57, 101 Reprint 4383; Borthwick v. 
Carruthers, 1 T. R. 648, 99 Reprint 
1300; Gibson v. Jeves, 6 Ves. Jr. 266, 
31 Reprint 1044; Powell v. Milburn, 
38 Wils. C. P. 355, 95 Reprint 1097. 

Can.—Simpson v. Raymond, 3 
ogee 511. 

N. B.—Small v. Belyea, 24 N. B. 16. 

Ont.—McKinnon v. Burrows, 3 U. 
CVO EON SE aTe 

43. Great Western R. Co. v. Bacon, 
30 Ill. 347, 88 AmD 199; Schneider v. 
Maney, 242 Mo. 36, 145 SW 823, 824 
Wy °bggy ot Peo. v. Nyce, 34 Hun (N. 


{a] The trial judge has a liberal 
discretion in determining when a 
party may rest for the time being, 
and when the other may be called on 
to explain, Thayer Prelim. Treat. 


Kv. p 370. 

44.* U. S—Colorado Coal, ete., Co. 
Vv. UL Si, 123° Us S.7307,8 SCt 131,81 
L. ed. 182. 

Ga.—Anderson v. Suggs, 42 Ga. 


N. M.—Young v. Woodman, 18 N. 
M. 207, 185 P 86, 87 [cit Cyc]. 

Tex.—Laing v. Sherley, (Civ. A.) 
61 SW 532. 

Eng.—Doe v. Whitehead, 8 A. & E. 

571, 35 WCL 736, 112 Reprint 955, 1 
Fonnigh Traite des Preuves (5th ed.) 
DSi. 
45. Western Union Tel. Co. v. 
Brazier, 10 Ala. A. 308, 313, 65 S 95 
{quot Cyc]; Chicago v. Dunham Tow- 
ing, etc.,..Co:; 161° 11. \A. 307; 

46. Ala.—Gains v. State, 149 Ala. 
29, 43 S 137; McWilliams v. Phillips, 
71 Ala. 80; Western Union Tel. Co. 
v. Brazier, 10 Ala. A. 308, 318, 65 S 
95 peat Cyc]. 

C.—Kilbourn v. Latta, 18 D. C. 


Ill.—Prentice v. Crane, 234 Tll. 302, 
84 NH 916; Great Western R. Co. v. 
Bacon, 30 Ill. 347, 88 AmD 199. 

Ind.—Chicago, ete., R. Co. v. Vester, 
47 Ind. A. 141, 98 NE 1039. 

La. —Bastrop State Bank v. Levy, 
106 La. 586, 31 S 164 

Me.—State v. Crowell, 25 Me. 171. 

114 Mass. 


Mass.—Com. v. Locke, 
Mich.—Peo. v. Swineford, 77 Mich. 


8. 
NW 929. 
Mo.—State v. Miller, 182 Mo. 370, 


81 SW 867; State v. Lipscomb, 52 Mo.. 
32; State v. Richeson, 45 Mo. 575. 


inference which, 
on the subject, the law requires to be drawn from 
the existence of certain established facts. 

It has been said that a true legal pre- 
sumption is in the nature of evidence, and is to be 


in the absence of direct evidence 


N. C.—Govan v. Cushing, 111 N. C. 
458, 16 SE 619; State v. McDuffie, 107 
N. C. 885, 12 SE 83; State v. Morri- 
son, 14 N. C. 299. 

Okl.—Van Arsdale v. Young, 21 
OK 1545495, BP 278; 

Wash.—-Norton V. 
ete., Co. 79 Wash. 
[eit Cyc]. 

W. \Va.—Wells-Stone Mercantile 
Cee eve Truax, 44 W. Va. 531, 29 SE 

Eng.—Abrath v. North Eastern R. 
Co., 11 Q. B. D. 440 [aff 11 App. Cas. 
247, 16 ERC 746]; Sunderland Mar. 
Ins. Co. v. Kearney, 16 Q. B. 925, 71 
ECL 925, 117 Reprint 1136; Rex v. 
Burdett, 4 B. & Ald. 140, 6 ECL 404, 
106 Reprint 873; Rex v. Turner, 5 M. 
& S. 206, 105 Reprint 1026; Elkins v. 
re ean 13 M. & W, 655, 153 Reprint 
24, 

N. B—Small v. Belyea, 24 N. B. 16. 

Presumptions arising from _ sup- 
pression or withholding of evidence 
see infra §§ 53-59. 

47. Brown vy. Raisin Fertilizer Co., 
124 Ala. 221, 26 S 8913 .Cook, vi 
Guirkin, 119 N. C. 13, 25 SBE 715. 

48. Colorado Coal, ete, Conive Us 
be 123°U. S807 8 sct 131, 31 L. ed. 


49. Presumptions on appeal see 
Appeal and Error §§ 2662-2752. 

50. Thomas v. Visalia Electric R. 
Co., 169 Cal. 658, 147 P 972; Heidel- 
pach v. Campbell, 95 Wash. 661, 164 


P 247 
51. U.S. v. Searcey, 26 Fed. 435; 
Green, 8 Ala. 96; Sears v. 


Garner v. 
Vaughan, 230 Ill. 572, 82 NE 881; 
476, 8&5 


McCagg v. Heacock, 34 Ill. 
AmD 327; Merchants’ Nat. Bank v. 
Nichols, lete., 7 Co. d28e.4Tll 2A..2430) 
[aff 223 Ill. 41, 79 NE 38, 7 LRANS 
752]; Chesley v. Brown, 11 Me. 143. 

{a] “The ground of all presump- 
tion is the necessary or usual con- 
nection between facts and circum- 
stances, the knowledge of which con- 
nection results from experience and 
reflection.” Chesley v. Brown, 11 Me. 
143, 146 [quot 1 Starkie Ev. p 23]. 

52. U.S. v. Sykes, 58 Fed. 1000; 
Modern Woodmen of America v. 
Kincheloe, (Ind. A.) 98 NE 452; Sow- 


Pacific Power 
625, 627, 140 P 905 


ders v. St: Deus, sete: (RR. gCos, 34.27 
Mo. A. 119, 104 SW 1122. 

53. Ariz.—Barrow v. Terr., 13 
Ariz. 302, 114 P 975. 

Cal.— Billings v. Billings, 2 Cal. 


107, 56 AmD 319. 
Ga.—Atlantic Coast Line R. Co. v 
Drake, 21 Ga. A. 81, 94 SE 65. 
Kan.—Burkhalter v. Farmer, 5 
Kan. 477. 
La.—Tilghman’s Succ., 7 Rob. 387; 
Macarty v. Foucher, 12 Mart. 114. 
Mich.—In re Keene, 189 Mich. 97, 
ae NW 514, AnnCas1918E 367. 
Y.—Matter of Toe 184 
roe Div. 237, 171 NYS 708 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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1 


weighed as such;54 but it has also been considered 
that a presumption is generally only a rule of law as 
to which party shall first proceed and go forward 
with the evidence, to prove an issue,®® the presump- 
tion being against the party having the burden of 


proof.5¢ 


Presumptions arise from motives of public policy 
and for the sake of greater certainty. mo 

Presumptions are indulged in only to supply facts, 
and do not arise where the facts are known.®8 

Presumptions must be based on some necessity, 
and the court will not go into the domain of pre- 


sumptions where direct proof can 
Distinguished from inference. 


Eng.—Jayne v. Price, 5 Taunt. 326, 
1 ECL 1738, 128 Reprint 715. 

54, Cal..—Hitcheock v. Rooney, 171 
@aie728 Dn. 15.2. 2/913. 

Or. —In re Lucke, 123 P 46. 

Porto Rico.—Acevedo v. Caballero, 
9 Porto Rico 382. 

Vt. “yeaa v. Wright, 80 Vt. 298, 
67 A 807. 

Que.—Dubeau v. Queen City Realty 
Co., 45 Que. Super. 97. 

la] Presumption may outweigh 
positive evidence.—Code Civ. Proc. § 
2061 subd 2, providing that jurors 
must be instructed that they are not 
bound to decide in conformity with 
the declarations of any number of 
witnesses against a presumption, 
recognizes that a presumption is evi- 
dence which may outweigh the posi- 
tive testimony of witnesses; against 
it. Reclamation Dist. No. 70 v. Sher- 
man, 11 Cal. A. 399, 105 P 277. 

[b] One of the means of proving 
rights is by presumption, as provided 
for by the law, and the parties may 
avail themselves thereof in an ac- 
tion in order to prove their respective 


rights. Acevedo v. Caballero, 9 Porto 
Rico 382. 
55. North v. Jones, 53 Ind. A. 203, 


1009 NE 84; Duggan v. Bay State St. 
Re-Co;, 280) Mass) 370,119 NEP 757, 
LRA1918E 680; Rock Island Plow Co. 
v. Mg ie ae 26 S. D. 399, 128- NW 
482. 
56. Cleveland, etc., R. Co. v. Moore, 
45 Ind. A. 58, 90 NE 93. 

57. In re The Ship Poll Cary, 45 
Ct. Cl. 219; Ward v. Teller Reservoir, 
etc., Co., 60 Colo. 47, 153 P 219; Hart- 
melt v. Parks, 240 Mo. 537, 144 SW 

{a] From necessity strict rules of 
evidence must be relaxed in support 
of ancient and dim_ transactions. 
Hartwell v. Parks, 240 Mo. 537, 144 
Sw 793. 

58. I1l.—Gorden v. Gorden, 283 Il. 
182, 119 NE 312. 

Mo.—Brannock v. Jaynes, 197 Mo. 
A. te 198 SW 51 

N. Matter of ak ae 143 
App. Div. 561, 128 NYS 53 

Tenn.—Frank v. Wrent. “140 Tenn. 
$35, 205 SW 434. 

Utah.—Ryan v. Union Pac. R. Co., 
46 Utah 530, 151-P 71. 

59. Cudahy Packing Co. v. Chi- 
cago, etc., R. Co., 196 Mo. A. 528, 196 
Sw 406; Skov v. Coffin, (Tex. Civ. A.) 
137 SW 450. 

60. Bower v. Bower, 78 N. J. L. 
387, 74 A 522 [rev (Ch.) 69 A 1077]. 

61. Thomas v. Visalia Electric R. 
Co., 169 Cal. 658, 147 P 972; Ensel v. 
New York Lumber Ins. Co., 88 Oh. St. 
269, 102 NE 955; Cross v. Passumpsic 
Fibre Leather Co., 90 Vt. 397, 98 A 
1010. 

62. Ohio Bldg. Safety Vault Co. 
v. Industrial Bd., 277 Ill. 96, 115 NE 


149. 
63. U. S—wv. S. v. Searcey, 26 Fed. 
Cal.— Conway v. C. K. A., 137 Cal. 


re 


284, 70 P 223; Liverpool, etc, Ins. Co. 
vy. Southern Pac. Co., 125 Cai. 434, 58 
P 


5 
Colo.—Roberts v. Peo, 9 Colo. 458, 


+ 


The fundamental 
characteristic of a presumption, as distinguished 
from an inference, is that the former affects the 
duty of producing further testimony, not merely the 
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weight of that already produced.® It has also been 
said that a presumption is a rule which the law 
makes upon a given state of facts, while an infer- 
ence is a conclusion which, by means of data founded 
upon common experience, natural reason draws from 


facts which are proved.®! On the other hand, it has 


eral. 
be obtained.®? 


13 P 630. 

Conn.—Ward v. Metropolitan: L. 
Ins; Co. 66 Conn. 227, 83 A. 902, 50 
AmSR 80. 

Fla.—Newton v. State, 21 Fla. 53. 

Ill.—Sears v. Vaughan, 230 Ill. 572, 
82 NE 881. 

Ind.—McCarty v. State, 162 Ind. 
218, 70 NE 131. 

Towa.—Bell v. Clarion, 113 Iowa 
126, 84 NW 962. 

La.—Cronan v. New Orleans, 16 La. 
Ann. 374. 

Me.—State v. Tibbetts, 35 Me. 81. 

Mass.-—Graham v. Badger, 164 
Mass. 42, 41 NE 61. 

Mo.—Lane.v. Missouri Pac. R. Co., 
132 Mo. 4, 33 SW 645, 1128. 

Nebr.—Elgin First Nat. Bank Vv. 
Gains, 82 Nebr. 801, 118 NW 1055. 

N. H.—Bow v. Alenstown, 34 N. H. 
ae 69 AmD 489. 

J.—Snediker v. Everingham, 27 


N. N. Th 
Nov Bee SSity: Griego, 11 N. M. 
392,'72' P20. 


N. Y.—Hilton v. Bender, 69 N. Y. 
75; Matter of Matthews, 143 App. Div. 
561, 128 NYS 5387; Dietrich v. Diet- 
rich, 128 App.Div. 564, 112 NYS 968; 
Jackson v. Warford, 7 Wend. een 

N. D.—State v. Kelly, 22 
10, 132. NW 223, AnnCas1913H aire eit 


Cyc]. 

"Oki,-—Johiison v. Terr., 5 Okl. 695, 
50 P 90. 

Or.—State v. Parr, 54 Or. 316, 103 
P 434, 

gigas v. Frew, 3 Pa. Co. 492, 
496 

S. C.—Pell v. Ball, 15 S. C. Ea. 99. 

Ss. DosRsee Island Plow Co. v. 
Balderson, 26 S. D. 399, 128 NW 482. 

Tenn. —Marquet v. tna L. Ins. 
Co., 128 Tenn. 2138, 159 SW 733, LRA- 
1915B 749, AnnCasi915B 677... 

Tex.—Luten v. Missouri, ete., R. 

o., (Civ. A.) 184 SW 798; Le Blanc 
v. Jackson, (Civ. A.) 161 SW 60. 

Utah.—MelIntyre v. Ajax Min. Co., 
20 Utah 323, 60 P 552. 

Vt.—Sheldon v. Wright, 80 Vt. 298, 
67 A 807. 

Va.—Richmond v. Poore, 109 Va. 
313, 322, 63 SE 1014 [cit Cyc]. 

W. Va.—State v. Dodds, 54 W. Va. 
289, 46 SE 228. 

Wis.—Welch v. Sackett, 12 Wis. 
243. 

“Presumptions of fact result from 
the proof of a fact, or a number of 
facts and circumstances, which hu- 
man experience has shown are usual- 
ly associated with the matter under 


investigation.” U. S. v. Searcey, 26 
Fed. 435, 437. 

“Presumptions of fact are infer- 
ences which enlightened common 


sense and experience may draw from 
the connection, relation, and coin- 
ecidence of facts and circumstances 
with each other. If the fact in ques- 
tion necessarily accompanies, or is 
usually associated with, certain other 
facts and circumstances, such asso- 
ciated facts and circumstances are 
admissible in evidence as tending to 
prove or affording the basis for an 
inference of the existence of the dis- 
puted fact. The so-called presump- 


been considered that the terms inference, probability, 
assumption and presumption, have substantially the 
same meaning and import when used in legal writ- 
ings and opinions.®? 

9 26] 3B. Presumptions of Fact—1. 


In Gen- 


A presumption of fact is that mental process 
by which the existence of one fact is inferred from 
proof of some other fact or facts with which ex- 
perience shows it is usually associated by suecession 
or coexistence.®? It is inseparable from inductive 
reasoning as an inference of the unknown from proof 


tion of fact must always be drawn 
by the trial court or jury from the 
evidence, and the only presumptions 
of fact which the law recognizes are 
such immediate inferences as the 
court or jury trying the cause may 
reasonably draw from facts proved.” 
os eae v. Keeley, (Ind.) 79 NE 
4 

[a] Other definitions and exposi- 
tions.—Manning v. John Hancock Mut. 
L. Ins. Co., 100 U. S. 693, 25 L. ed. 761; 
Home Ins. Co. v. Weide, 11 Wall. (U. 
S.) 438, 20 L. ed. 197; The Wildcroft, 
130 Fed. 521, 65 CCA 145 [aff 201 U. 
S. 378, 26 SCt 467, 50 L. ed. 794]; Chi- 
cago, etc., R. Co. v. Bryant, 65 Fed. 
969, 13 CCA 249; U.S. v. Searcey, 26 
Fed.. 435; Thomas v. Vesalia Elec- 
tric sR. Coisx 69s Cale "658 Aa tie 
; Alferitz v. Arrivillaga, 143 Cal. 
646, 77 P 657; Fisher v. McInerney, 
137 Cal. 28, 69 P 622, 907, 92 AmSR 68; 
McDougall v. McDougall, 135 Cal. 316, 
67 P 778; Levins v. Rovegno, 71 Cal. 
273, 12 P 161; Roberts v. Peo., 9 Colo. 
458, 13 P 630; Kent v. Peo., 8 Colo. 563, 
9 P 852; Doane v. Glenn, 1 Colo. 495; 
Ward v. Metropolitan L. Ins. Co., 66 
Conn, 227;. 332A 902,-50 AmSR- 805 
Iray v. Reynolds, 60 Conn. 217, 21 A 
418; Newton v. State, 21 Fla. 53; Sears 
v. Vaughan, 230 Ill. 572, 82 NE 881; 
McCarty v. State, 162 Ind. 218, 70 NE 
131; Allison v. State, 42 Ind. 354; Mod- 
ern Woodmen of America v. Kinche- 
loe, (Ind. A.) 93 NE 452; Bell v. Clar- 
ion, 113 Iowa’ 126, 84 NW 962; Cronan 
v. New Orleans, 16 La. Ann. 374; State 
v. Tibbetts, 35 Me. 81; Rodan v. St. 
Louis Transit Co., 207 Mo. 392, 105 
SW 1061; Lane v. Missouri Pac. R. Co., 
132 Mo. 4, 33 SW 645, 1128; Erhart v. 
Dietrich, 118 Mo. 418, 24 SW 188; 
Lynch v. Metropolitan St. R. Co., 112 
Mo. 420, 20 SW 642; Elgin First Nat. 
Bank v. Adams, 82 Nebr. 801, 118 
NW 1055; Bow v. Allenstown, 34 N. H. 
351, 69 AmD 489; Snediker v. Evering- 
ham, 27 N. J. L. 143; U. S. v. Griego, 
11 N. M. 392,72 P 20; Leask v. Hoag- 
land, 205 oINi GYs,) 17 15,298' 6 NEWS95; 
AnnCas1913D 1199; Ulrich v. Ulrich, 
1386 N. Y. 120, 32 NE 606, 18 LRA 37; 
Hilton v. Bender, 69 N. y. 75; Matter 
of Dailey, 43 Misc. 552, 89 NYS 538; 
Isaacs v. Isaacs, 61 HowPr CNsaive) 
369; Jackson v. Warford, 7 Wend. (N. 
Ys), 625 State v. Kelly, 22 N. D. 5, 10, 
132 NW 23, AnnCas1913E 974 [cit 
Cyc]; ERR ehek v. Terr., 5 Okl. 695, 50 
P 90; State v. Parr, 54 Or. 316, 103 P 
434; Lake County v. Neilon, 44 Or. 14, 
74 P 212; Philadelphia City Pass. R. 
COW: Henrice, 92.Pa. 431, 37 AmR 699; 
Tanner. v. Hughes, 53 Pa. 289; Doug- 
Jass v. Mitchell, 35 Pa. 440; Com. v. 
Frew, 3 Pa. Co. 492; Rock Island Plow 
Co., v. Balderson, 26 S. D. 399,128 NW 
489 McCoy v. State, 25 Tex. 33, 78 
AmD 520; Marshall, etc., R. Co. v. 
Petty, (Tex. Civ. A.) 134 Sw 406, 407 
[cit Cyc]; McIntyre v. Ajax Min. Co., 
20 Utah 323, 60 P 552; Sheldon Vv. 
Wright, 80 Vt. 298, 67 A 807; Austin 
v. Bingham, 31 Vt. 577; State v. Dodds, 
54 W. Va. 289, 46 SE 228; Welch v. 
Sackett, 12 Wis. 243. 

[b] Presumptions for the jury.— 
“Presumptions of fact, or those gen- 
eral propositions of experience which 


84 [220.5.] 


of the known.6 As commonly used in the law of 
evidence the term ‘‘presumption of fact’’ is applied 
to certain of the more frequent and strongly proba- 
tive of the great mass of these logical inferences. In 
connection with this specific use, not only must the 
fact from which the inference is drawn be established 
in evidence and not rest on the accuracy of a reason- 
ing process;® but also the inference to which it 
gives rise should, in the majority of cases, be strong 
and almost inevitable.“ A failure to comply with 
these requirements when announcing such a pre- 
sumption has been severely eriticized®’ and the 
caution deserves attention, as it is on the legally 
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[§§ 26-27 


recognized presumptions of fact that the true ‘‘pre- 
sumptions’? or assumptions of law are based. It 
follows from the nature of a presumption of fact 
that it is rebuttable.®® 

The term ‘‘presumption of fact’’ has been said to 
be a misnomer in that it amounts to no more than 
an inference drawn by the jury.®® 

[§ 27] 2. Necessary Basis. An inference of 
fact should not be drawn from premises which are 
uneertain,?° but the facts upon which an inference 
may legitimately rest must, it is said, be established 
by direct evidence as if they were the very facts in 
issue. It follows that one presumption cannot be 


form the major premises of particular 
conclusions of this sort, usually are 
for the jury.” Graham v. Badger, 164 
Mass. 42, 47, 41 NE 61. 

64. Graham v. Courtright, 180 Iowa 
594, 161 NW 774; Com. v. Frew, 3 Pa. 
Co. 492, 496. 

“Presumptions of facts are, at best, 
but mere arguments, and are to be 
judged by the common and received 
tests of the truth of propositions and 
the validity of arguments. They de- 
pend upon their own natural force and 
efficacy in generating conviction in 
the mind, and should not be aided by 
Suggestions or intimations from the 
court as to what they do or do not 
prove.” WLawhorn v. Carter, 11 Bush 
CORY es 

65. See infra § 27. 

66. U. S—McDaniel v. Taylor, 218 
U.S. 429, 29 SCt 343, 53 L. ed. 584. 

Cal.—Fox v. Wright, 152 Cal. 59, 91 
P 1005. 

Kan.—Dunean v. Chicago, etc., R. 
Co., 82 Kan. 230, 108 P 101. 

La. Poirier? sv. Burton-Swartz 
Cypress ‘Co... 1279 Ea. /936, 54S +292) 
Bach v. Cohn, 3 La. Ann. 101, 103. 

Porto Rico.—Acevedo v. Caballero, 
9 Porto Rico 382. 

S. C.—Sibley v. Sibley, 88 S. C. 184, 
70 SE 615, AnnCas1912C 1170. 

Tex.—Mendiola v. Gonzales, (Civ. 
A.) 185 SW 389. 

Que.—Meunier v. Forand, 37 Que. 
Super. 209. 

“To find a fact by presumption or 
inference, the inference should be a 
logical deduction and reasonably cer- 
tain in the light of all other proper 
presumptions and collateral facts.” 
Duncan v. Chicago, etc., R. Co., 82 
Kan. 230, 108 P 101. 

€7. O’Gara v. Hisenlohr, 38 N. Y. 
296, 299 (‘There are many cases in 
the books which cannot be considered 
as law, and which are condemned by 
the best commentators. (Best on 
Presumptions of Law and Fact, 46; 
Law Library [N. S.], vol. 31, p. 47). 
It has been well and truly said by 
Mr. Gresley, in his valuable treatise 
on equity evidence, while considering 
this subject, that the power of direct- 
ing the jury to what length they 
might venture, has often been 
stretched beyond due limits by the 
judges, for, in cases of hardship, they 
have urged juries to presume facts 
which were manifestly incredible. 
(Gresley’s Hq. Ev. 272, 273). And 
such are the cases of Rex v. Twyning, 
2 B. & Ald. 386, 106 Reprint 407 and 
Wilkinson v. Payne, 4 T. R. 468, 100 
Reprint 1123, both of which have been 
severely critised, and Eyre, Ch. B., 
characterized the latter case as one of 
‘presumption run mad.’ It must be 
confessed that decisions of this kind, 
requiring courts and jurors to pre- 
sume facts to be true which are prob- 
ably, if not obviously, false, are per- 
nicious and ought not to be followed. 
The presuming of absurdities in order 
to meet the exigencies of a particular 
case, must ever be fraught with mis- 
chief. (Best on Presumption of Law 
and Fact, 47).’’) 

68. U. S.— Lincoln y. French, 105 
U.S. 614, 26 L. ed. 1189; Fresh v. Gil- 
son, 16 Pet. 327, 10 L. ed. 982; U. S. v. 
Searcey, 26 Fed. 435; Allen v. Blunt, 1 
I’. Cas. No. 217, 2 Robb. Pat. Cas. 530, 
2 Woodb. & M. 121; Bottomley v. U. S., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note num 


8 EF. Cas: No. 1,688, 1 Story 135. 
Ala.—MecArthur v. Carrie, 32 Ala. 


75, 70 AmD 529; Baalam vy. State, 17 


ee 451; Givens v. Tidmore, 8 Ala. 

Cal.—Bauer’s Est., 79 Cal. 304, 21 
P 759; Kidder v. Stevens, 60 Cal. 414; 
Peo. v. Walden, 51 Cal. 588; Nieto v. 
Carpenter, 21 Cal. 455; Billings v. Bil- 
lings, 2 Cal. 107, 56 AmD 319; Peo. v. 
eine Sang Lung, 3% Cal. A. 221, 84 P 

Colo.—Roberts v. Peo. 9 Colo. 458, 
13 P 630; Doane vy. Glenn, 1 Colo. 495; 
Hill v. Peo., 1 Colo. 436. 

Conn.—Chillingworth yv. Eastern 
Tinware Co., 66 Conn. 306, 33 A 1009; 
Ward v. Metropolitan L. Ins. Co., 66 
Conn? 722735) 33) Aw 9025-150) Ams 80. 
Donahue v. Coleman, 49 Conn. 464. 

Ga.—-Morgan County v. Glass, 139 
Ga. 415, 77 SE 583. 

I1).— Graves v. Colwell, 90 Ill. 612; 
Chicaso; ete. Com. ve eViaMm seat- 
ten, 74 Il}. 91; Sutphen v. Cushman, 
35 Til. 186; McCasg v. Heacock, 34 
Ill. 476, 85 AmD 327. 

Ind.—Indianapolis v. Keeley, 167 
Ind. 516, 79 NE 499; Old Nat. Bank v. 
Hindtey, 131 Ind. 225, “434. “NEY 62; 
Brighton v. White, 128 Ind. 320, 27 
NE 620; Brazil Block Coal Co. v. 
Young, 117 Ind. 520, 20 NE 423; Mont- 
sgomery v. Wasem, 116 Ind. 343, 15 
WIo 795, 19 NIX 184; Pedigo v. Grimes, 
113 Ind. 148, 13 NIX 700; Muncie Nat. 
Bank v. Brown, 112 Ind. 474, 14 NE 
258; Briggs v. Fleming, 112 Ind. 313, 
14 NE 86; Louisville, ete., R. Co. v. 
Thompson, 107 Ind. 442, 8 NE 18, 9 
Nic 257, 57 AmR 120; Adams v. Slate, 
87 Ind. 573; Bates v. Pricket, 5 Ind. 


22, 61 AmD 73. 

Iowa.—Graham v. Courtrizht, 180 
Iowa 394. 161 NW _ 734; State v. 
Mecum, 95 Iowa 423, 64 NW 286; 
Poe v. Kelly, 57 lowa 644, 11 NW 

vo. 

Kan.—Chicago, ete, R. Co. v. 
Rhoades, 64 Kan. 553, 68 P 58. 


Ky.—Dunean vy. Littell, 2 Bibb 424. 
L.a.—Dugas v. Estiletts, 5 La. Ann. 
ah Macarty v. Foucher, 12 Mart. 


Me.—Brunswick’s First Parish v. 
McKean, 4 Me. 508 
Mason, 15 


Mass.—Davenport v. 
Mass. 85. 

In re Keene, 189 Mich. 97, 
155 NW 614, AnnCas1918E 367; Hill v. 


Mich. 


Chambers, 30 Mich. 422;. Peo. v. 
Treadway, 17 Mich. 480. 
Minn.—Sullivan Lumber Co. v 


horn, 130 Minn. 296, 153 NW 616; 
Morris v. McClary, 43 Minn. 346, 


Mo.—¥itzgerald v. Barker, 85 Mo. 
18; Moreau v. Branham, 27 Mo. 351; 
Shoemaker v. Johnson, (A.) 204 
SW 962; Miller v. Peonle’s Sav. Bank, 
193 Mo. A. 498, 186 SW 547; Western 
Adyvertisine, Cos "v.) Star® Buh. scot 
(A.) 123 SW_969; Schaub v. Kansas 
City So. R. Co., 133 Mo. A. 444, 113 
SW 1163; Sowders v. St. Louis, etc., 
R. Co., 127 Mo. A. 119, 124, 104 SW 
1122 [cit Cyc]; Ford v. St. Louis. 
ete, Rs Co:, 63 Mo. A. 133; Smith v. 
Rr ost san Union Tel. Co., 57. Mo. A. 
vd, 


Nebr.—Smith v. Gardner, 36 Nebr. 
741, 55 NW 245. 


N. H.—Bow v. Allenstown, 34 N. 
H. 351, 69 AmD 489 


N. J.—Gulick v. Loder, 13 N. J. L. 


r46 NW 238. 


68, 23 AmD 711. 

N._Y.—Justice v. Lang, 52 N. Y. 
223; Woodriff v. Hunter, 65 App. Div. 
404, 73 NYS 210; Israelson v. Wollen- 
berg, 63 Misc. 293, 116 NYS 626. 

N. C.—Cogdell v. Wilmington, etc., 
R. Co., 182 N. C. 852, 44 SE 618, 
78 AmSR 685, 130 N. C. 313, 41 SH 541. 

Oh.—Blake v. Davis, 20 Oh. 231. 

Okl.—Williams v. Wichita Fourth 
Nat. Bank, 15 Okl. 477, 82 P 496, 2 
LRANS 334, 6 AnnCas 970. 

Pa.—Bernhardt v. West Pennsyl- 
vania R. Co., 159 Pa. 360, 28 A 140; 
Goodman v. Sanger, 85 Pa. 37; Gelle- 
fonte First Nat. Bank v. McManigle, 
69 Pa. 156, 8 AmR 236; Oller v. Bone- 
brake, 65 Pa. 338; Tanner v. Hughes, 
53 Pa. 289; Smyser v. Smyser, 3 
Watts & S. 437 

S. C.— McKittrick v. Greenville 
Tract. Co, 84 S. C. 275, 66 SH -289; 


Ex p. Pearson, 79 S. C. 302, 60 SE 
706. 
S-Di — Reed. -v. “Todd. 2662 45NNV 


167: Peters v. Lohr, 35 S. D. 372, 152 
NW 504. 

Tex.—Jester v. Steiner, 86 Tex. 
415, 25 SW 411; Johnson v. Timmons, 
50 Tex. 521; Graham v. Hawkins, 38 
Tex. 628. 

Vt.—Philadelphia Fire Assoc. _v. 
Merchants’ Nat. Bank., 54 Vt. 657; 
Austin v. Bingham, 31 Vt. 577. 

W. Va.—Lathrop v. Columbia 
lieries Go. 70 W. Vaw. 68, (20 Sec99? 
State v. Heaton, 23 W. Va. 773. 

Eng.—Jayne v. Price, 5 Taunt. 326, 
1 ECL 178, 128 Reprint 715. 

69. Modern Woodmen of America 
v. Kincheloe, (Ind. A.) 93 NE 452. 
But compare Dubeau v. Queen City 
Realty Co., 45 Que. Super. 97 (holding 
that presumptions of facts are left 
to the discretion and judgment o 
the court and are means of proof 
which the law submits to none 


. U. S—wU. S. v. Ross, 92.U..S. 
281, 28 In ed 707: 

Colo.—Elkton Cons. Min., ete. Co. 
v. Sullivan, 41 Colo. 241, 92 P. 679. 

Ind.— Windfall City v. State,. 172 
Ind. 302, 88 NE 505; Warner vy. 
Marshall, 166 Ind. 88, 75 NE 582; U. 
S. Cement Co. v. Whitted, 46 Ind. 
A 105, 90 NI 481. ; 

Ky.--Bright v. Bacon. 131 Ky. 848, 
116 SW 268, 20 LRANS 386; Stokes 
v. Waters, 108 SW 275, 32 KyL 1218. 

Nev.—Horgan v. Indart, 41 Nev. 
228, 231, 168 P 953 [cit Cye]. 

N. Y¥.—Shepard v. New York City, 
216 N.Y. 251,7110° Nip 435, AnnGas- 
1917C 1062 [rev 156 App. Div. 9385 
mem, 141 NYS 1146 mem]. 

Ok!l.—St. Lonis, ete., R. Co. v. Model 
Laundry, 42 Okl. 501, 141 P 970. 

Porto Rico._—_Acevedo v. Caballero, 
9 Porto Rico 382. 

Tex.—International, ete, R. Co. v. 
Vallejo, 102 Tex. 70, 118 SW 4, 115 
SW 25; Texas, ete: R. Co. v. Sherer, 
(Civ. A.) 183 SW 404, 413 [quot Cyc]; 
Ralls vi Parish, @Civ..2A.) (151. °Sw 
1089; Crosby v. Ardoin, (Civ. A.) 145 
SW 709, 715 [eit Cye}. 

“A presumption does not arise in 
nebula, but must be predicated upon 
soine real or substantial basis.” Os- 
borne v. Ramsay, 191 Fed. 114, 120, 
ee ALK 

mn . S.—U. S. v. Ross, 92 U. S. 
281, 284, 23 L. ed. 707 [quot Starkie 
Ev. p 80]; Smith v. Pennsylvania R. 


Col- 


ber. 
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based on another presumption.’? It is, however, per- 
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missible for a court or jury to draw several con- 


Co., 239 Fed. 103, 151 CCA 277. 

Tll.—Peo. v. Roy, 206 Ill. A. 406, 
412 [cit Cyc]. 

Ind.—Dowell v. State, 181 Ind. 68, 
are E 815; Cleveland, ete, R. Co. 

arks, (A.) 106 NE 646. 
sprit eee en v. Wabash R. Co., 
181 Mo. A. 156, 168 SW 328; Creson 
v. Missouri, ete., Ray Cor, 152 Mo, A. 
197, 133° SW 5%; Collins vi) Star 
Paper. Mill Co., 148 Mo. A. 333, 127 

Nepaoican v. Indart, 41 Nev. 
228, zone 168 P 953 [eit Cyc], 

N. Y.—- Shepard v. New York, 216 
eyed 251, 110 NE 435, AnnCas1917C 

Okl.—Duncean v. Tidwell, 48 Okl. 
382, 150 P 112 

Pa.-—Bigenbrodt v. Williamsport, 
44 Pa, Super. 437; Beard v. Edwards, 
22 Pa. Dist. 696. 

Porto Rico.—Acevedo v. Caballero, 
9 Porto Rico 3&2 

Tenn.—Marquet v. Adtna L. Ins. 
Co., 128 Tenn. 213, 159 SW 733, LRA- 
1915B 749, AnnCas1915B 677. 
: Tex,—Texas, etc., R. Co. v. Sherer, 
(Civ. A.) 183 SW 404, 413 [quot Cyc]; 
Skov v. Coffin, (Civ. "A.) 137 SW 450 

Utah.—MclIntyre v. Ajax Min. Co., 
20 Utah 323560 P 552. 

Vt.—Fadden v. McKinney, 87 Vt. 
316, 322, 89 A 351; Comstock v. Ja- 
cobs, 84 Vt. 277, 78 A 1017, AnnCas 

etc., 


1913A 679. 

Va.—Virginia Tron, Co. 
Hughes, 118 Va. 721, 88 SE 88. 

“A presumption of fact is an ar- 
gument which infers a fact otherwise 
doubtful from a fact which is proved; 
hence, to be valid it must rest on a 
fact in proof.” Fadden v. McKinney, 
supra. 

[a] Reasonable inferences drawn 
from affirmative facts proved are evi- 
dlence and not presumptions built 
upon other presumptions. Hardwick 
v. Wabash R. Co., 181 Mo.A, 156, 168 
SW 328. 

[b] Where a party to a transac- 
tion is dead, no inference should be 
drawn from his conduct therein un- 
favorable to him without proof. 
Stokes v. Waters, 108 SW 275, 32 
KyL 1218. 

{e] Facts need not be proved by 
party claiming benefit of presump- 
tion.—‘“It is undoubtedly the law that 
the party in whose favor a presump- 
tion arises is entitled to its benefit 
as a matter of evidence, without re- 
gard as to whether the facts upon 
which it depends were elicited by 
himself or his adversary, at one time 
or another.’ Nichols v. Baltimore, 
etc., R. Co., 33 Ind.A. 229, 70 NE 188, 
71 NE Ae tril 

72. U. S.—Manning v. John Han- 
eock Mut. L. Ins. Co., 100 U. S. 693, 
25 L. ed. 761; U.S. v. ‘Ross, 92 U.S.28, 
23° LL. ed. 1073 In re Elias, 240 Fed. 
448; Smith v. Pennsylvania im. .COos, 
ak ‘Fed. LOS, 15h CCAL277 5 Atchison, 

Re Cow v.. De Sedillo, 219 Fed. 
686. 135. CCA, 358; Cunard SS. Co. v. 
Kelley, 126 Fed. 610, 61 CCA 532; Uhl- 
man v. Arnholdt, etc., Brewing Coa:, 
53 Wed. 485. 

Ark.—Simpson v. State, 56 Ark. 
8, 19 SW 99; Whiting v. Beebe, 12 
Ark. 421; Pennington v. Yell, 11 Ark. 
212, 52 AmD 262. 

Colo._—Mountain Motor Fuel Co. v. 
Rivers, 170 P 1164; Ward v. Teller 


Vv. 


Reservoir, etc., Co., 60 Colo. 47, 153) 
P 219; Boulder v. Stewardson, 26 
Colo. A. 290, 143 P 820. 

Conn.—Ward v. Metropolitan L. 


Ins. Co., 66 Conn. 227, 33 A 902, 50 
oer 80. 
D. C.—Davis v. U. S., 18 App. 468. 

Ga.—Terry v. Rodahan, 79 Ga. 291, 
5 SE 88% 11 AmSR 420; Georgia R., 
etc., Co. v. Harris, 1 Ga. UN 714, 57 SE 
1076. 

Tll.—Ohio Bldg. Safety Vault Co. 
v. State Industrial Bd., 277 Ill. 96, 115 
NE 149; Globe Acc. Ins. Co. v. Ge- 
risch, 163 Til. 625, 45 NE 563, 54 
AmSR 486; Peo. v. Hessing, 28 Ill. 


410; Peo. v. Roy, 206 Ill. A. 406; Solda 
v. Hanreddy, 199 Tl. A, 366; Devine 
v. Ficklin, 192 Ill. A. 593; Shoeman 
v. Temple Safety Deposit Vaults, 189 
Til. A. 316, 320 [quot Cyc]; Sertaut 
Va Crane. 172 Cll An 407) Smiths v. 
Hast St. Louis R. Co., 169 icles eAS 132; 
Chicago v. O’Brien, 128 Tll. A. 350; 
Bycyznski v. Illinois Steel Co., 115 
Ill, A. 826; Morris v. Indianapolis, 
ete;, R: Co:, "10 Ill. A. 389. 
Ind.—Morgan Constr. Co. v. Dulin, 
184 Ind. 652, 109 NE 960; Alexander 
v. Capitol Lumber Con 181 Ind. 527, 
105 NE 45; Young v. Montgomery, 
161 Ind. 68, 67 NE "684; Indian Creek 
Coal, etce., Co. Vv. Calvert, (A.) 120 NE 
709; Pittsburgh, etc., R. Co. v. Vance, 
58 Ind. A. 1, 108 NE 158; Cleveland, 


ete., R.~Co., v. Starks, (A.) 106 NE 
646; U. S. Cement Co. v. Whitted, 46 
Ind. A. 105, 90 NE 481. 


Ind. T.—Missouri, ete, R. Co. v. 
Wilder, 3 Ind. T. 85, 53 SW 490. 

Iowa.—Thayer v. Smoky Hollaw 
Coal Co., 121 Iowa 121, 96 NW 718; 
Ellis v. Ellis, 58 lowa 720, 18 NW 65. 

Kan.—Dunean v. Chicago, etc., R. 
Co., 82 eek 230, 108 P 101; Atchi- 
son, eCtee Re Conve Baumgartner, 74 
Kan. 148, Fela 3B 822, 10 AnnCas 1094; 
Chicago, etc., R. Co. v. Rhoades, 64 
Kan. 553, 68 P 58; Atchison, etc., R. 
Comve McFarland, 2 Kan. “A. 662, 43 

Louisville, etce., 


P 788, 

Ky.—Sutton v. R. 
Co., 168 Ky. 81, 181 SW 938. 

Me.—Brunswick’s First Parish v. 
McKean, 4 Me. 508. 

Mo.—Hay s v. Hogan, 273 Mo. 1, 200 
SW_ 286, AnnCasi918# 1127; State 
v. Schamel, 177 SW 351; Hamilton v. 
Kansas City Southern R. Co., 250 Mo. 
714, 157 SW 622; Menteer v. V. Scalzo 
Fruit Co., 240 Mo. 177, 144 SW 833; 
State v. Lackland, 136 Mo. 26, 37 SW 
812; Yarnell v. Kansas City, etc., R. 
Co., 113 Mo. 570, 21 SW 1, 18 LRA 
599; Wright v. United Commercial 
Travelers, 188 Mo. A. 457, 174 SW 
823; Hardwick v. Wabash R. Cor s8i. 
Mo. A. 156, 168 SW 328; Goodes v. 
United Commercial Travelers, 174 Mo. 
A. 330, 156 SW 995; Collins v. Star 
Paper Mill Co., 143 Mo. A. 333, 127 
SW 641; Huttis-McDermid Pearl But- 
ton Co. v. Springfield Shirt Co., 140 
Mo. A. 374, 124 SW _ 1094; State v. 
Jacobs, 183 Mo. A, 182, 113 SW 244; 
Stephens v. Smith, 127 Mo. A. 18, 106 
SW 533; Haynie v. Hammond Pack- 
ing Co., 126 Mo. A. 88, 103 SW 581; 
Moore v. Renick, 95 Mo.* A. 202, 68 
SW 936; Glick v. Kansas City, ete., 
lnyalOxoyy) 57 Mo. A. 97; Bigelow v. Metro- 
politan ptt Ra Cow 48 Mo. A. 3867; Diel 
Vv. Missouri ‘Pac. “R. Co. 37 Mo. A. 
454; Moore v. Missouri Pac. R. Co., 
28 Mo. A. 622. 

N. H.—Cole v. Boardman, 63 N. H. 
580, 4 A 572. 

N. J.—Price v. New York Cent, R. 
Co., 105 A 187. 

N. Y.—Lamb v. Union R. Co., 195 
NER OG 80, 88 NE 371 [rev 125 App. 
Div. 286, 109 NYS 97]; O’Gara_ v. 
Bisenlohr, 388 N. Y. 296; Schoonmaker 
v. Pittsburgh. Contracting Co., 176 
App. Div. 48, 161 NYS 186, 1055; Parr 


v. Loder, 85 App. Div. 96, 82 NYS 
1040; Patten v. Harper’s Weekly 
Corp., OS MISC -3OS,0 Loon eNAoS 540); 


Plotnick v. Plotnick, 172 NYS 584. 

Okl.—Columbian Nat. L. Ins. Co. 
v. Wirthle, 176 P 406; Duncan v. Tid- 
well, 48 Ol. 382, 150 P 112; St. Louis, 
OCG, Re COV. Model Laundry, 42 OK1. 
501, 141.P 970. 

Or.—State v. Cancelmo, 86 Or. 379, 
168 P 721; Stamm v. Wood, 86 Or. 
174, 168 P 69; Miller v. Weaver, 78 
Or. 594, 153 P 465; Lintner v. Wiles, 
40°Or;, 350, 147, Po 871. 

Pa.—Philadelphia City Pass. R. Co. 
v. Henrice, 92 Pa. 431, 37 AmR 699; 
McAleer v. McMurray, 58 Pa. 126; 
Tanner wVe qu tlushesys 53 mi Par 289; 
Douglass v. Mitchell, 35 Pa. 440; Hall 
v. Pennsylvania R. Co., 60 Pa. Super. 
235; Bigenbrodt v. Williamsport, 44 
Pa. Super. 437;. Bube v. Weatherly 
Borough, 25 Pa. Super.-88; McNary 
vy. Pipe Lines, 17 Pa. Dist. 847. 
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clusions or presumptions of fact from the same state 


Tex.—Missouri, etc. R. Co. v. 
Porter, 73 Tex. 304, 11 SW 324; 
Blackman v. San Antonio, CtC. a CO:, 
(Civ. A.) 200 SW 412; American 
Bonding Co. v. Fountain, (Civ. A.) 
196 SW 675; Clampitt v. St. Louis 
Southwestern R. Co., (Civ. A.) 185 
SW 342; Luten v. Missouri, ete, R. 
Co., (Civ. A.) 184 SW 798; 
GtCet Rie Come yi herer, 
183 —~SW 404, 413 reee, Cyels 
James McCord Co. v. Rea, (Civ. A.) 
178 SW 649; J. W. Carter Music Co. 
Vv. Evans, (Civ. A.) 177 SW 1014; 
Burnham vy. Hardy Oil Co., (Civ. A.) 
152 SW 182; Tompkins v. Creighton- 
McShane Oil Co., (Civ. A.) 143 SW 
396; Skov v. Coffin, (Civ. A.) 137 SW 
450: Vernon Cotton Oil Co. v. Jones, 
(Civ. A.) 137 SW 424; St. Louis 
Southwestern R. Co. v. McIntosh, 59 
Tex. Civ. Ne 570 126 SW 692; Missouri, 
ete, Rs -Co:v., Byrd,758 Tex. Civ. A. 
609, 124 SW 738; Phillips v. Palmer, 
56 Tex. Civ. A. 91, 120 SW 911; Ryle 
v. Davidson, (Civ. A.) 116 SW 823 
[cert 115 SW 28]; Jones v. Ft. Worth, 
ete:, R.v Cor, 47 ‘Tex (Civ. vA.’ 596) 105 
SW 1007; Moore v. Hanscom, (Civ. 
A.) 103 SW 665 [mod on other 
grounds 106 SW 876]; Tull v.. St. 
Louis Southwestern R. Co., (Civ. 
A.) 87 SW 910; Maddox v. State, 76 
Tex. Cr. 217, 223, 173 SW 1026 [cit 
Cyc]; Pease v. State, (Tex. Commn, 
A.) 208 SW 162. 

Utah.—Busse v. Murray Meat, etc., 
Co., 45 Utah 596, 147 P. 626; Utah 
Toundry, etc., Co. v. Utah Gas, etc., 
Co.,. 42 Utah 533, 131 P 1173. 

Vt.—Poronto v. Sinnott, 89 Vt. 479, . 
95 A 647; Fadden v. McKinney, 87 Vt. 
816, 89 A 351; Doolittle v. Holton, 26 
Vt. 588; Richmond v. Aiken, 25 Vt. 
324; Hammond v. Smith, 17 Vt. 231. 

Va.—Abernathy v. Emporia Mfg. 
Co., 122 Va. 406, 95 SH 418; Chesa- 
peake, etc., R. Co. v. Ware, 122 Va. 

46, 95 SEH 183; Chesapeake, ete., R. 
Go. v. Catlett, 122 Va. 232, 94 SH 934; 
Tazewell County v. Norfolk, etc., R. 
Co., 119 Va. 763, 91 SE 124; Virginia 
Iron Coal, etc., Co. v. Hughes, 118 
Va. 731, 88 SE 88. 

Wash.— Armstrong v. Modern 
Weeden of America, 178 P 1. 

Eng.—Rex v. Burdett, 4 B. & Ald. 
95, 6 “ECL 404, 106 Reprint 873. 

Can.—East Hawkesbury v. Lochiel, 
34°Can. S; C. 513. 

“A presumption which the jury is 
to make is not a circumstance in 
proof, and is not, of itself, a legiti- 
mate foundation for a second pre- 
sumption.” Morris v. bet agyene i 
etic.,. RivCo., (0 DN) Ay 3895 

“To hold that the fact eine in- 
ferred or presumed at once becomes 
an established fact, for the purpose 
of serving as a base for a further 
inference or presumption, would be 
to spin out the chain of presumptions 
into the’ regions of the barest con- 
jecture. Moore v. Missouri Pac. R. 
Co., 28 Mo. A. 622.” Diel v. Missouri 
Pach Ret sCok, Uso MortetAre 7454- 

[a] Tilustrations.— (1) Although 
the circumstances would authorize 
an inference that a married woman 
had caused an entry to be made into 
plaintiff's house, it cannot be pre- 
sumed that she acted under her hus- 
band’s advice in doing so. Fadden v. 
McKinney, 87 Vt. 316, 89 A 351. (2) 
Where a horse ran away and over- 
turned a buggy, but there was no 
showing why he did so, it is not per- 
missible to base a presumption that 
he took fright at a steam roller upon 
the presumption that the animal was 
frightened. Boulder v. Stewardson, 
26 Colo. A. 290, 143 P 820. (3) Evi- 
dence which supports an inference 
that a horse was upon a railroad 
track is not sufficient to justify an 
inference that it was injured by the 
locomotives or ears of the railroad. 
Pittsburgh, ete., R. Co. v. Vance, 58 
Ind. A. 1, 108 NE 158. 

{b] The presumption of judicial 
regularity furnishes no basis for a 
further presumption that the dis- 
qualification of the trial judge, which 
was of record, had been removed be< 
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of circumstances,” and in order that a presumption 
may be indulged, it is not necessary to believe that 
the thing presumed has been actually done, but it is 
sufficient if the evidence leads to a conclusion that 
it may have been done, and that its existence 
would be the solution of the difficulty arising from 


its nonexistence.’* 


e EVIDENCE 


General Rule. 


[§§ 27-28 


Proof of the existence at a particular 
time of a fact of a continuous nature gives rise to an 
inference, within logical limits, that it exists at a 
subsequent time.*® 
Strength of inference. 
which the inference of continuance possesses suffi-- 


The limits of time within 


cient probative force to be relevant vary with each. 


{§ 28] 3. Continuance of Fact or Condition—a. 


fore judgment. Burnham y. Hardy 
Oil Co., (Tex. Civ. A.) 152 SW 182. 
[ec] ‘The presumption that a per- 
son killed was in the exercise of due 
Care will not raise a presumption of 
defendant’s negligence. Menteer v. 
so ate Fruit Co., 240 Mo. 177, 144 SW 
73. Morris v. Indianapolis, 
R:-Ce., 10 Til) A. 389: 
74, Caledonia County Grammar 
School v. Howard, 84 Vt. 1, 77 A 877. 
oes $.— Virginia, ete., Coal Co. 
Charles, 251 Fed. 83, 132 [eit Cyc]; 
Corbin Vi AS. 118ie medh. 296, 4 
CCA -278; Thomas v. Hatch, 33 =F. 
Cas. No. 13, 899, 3 Sumn. 170. 
Ala.-—Mid-Continent L. Ins, Co. v. 
Beasley, 79 S 373; 
son, 180 Ala. 109, 60 S 139, AnnCas- 
1915C 1058; Prince v. Edwards, 175 
Ala,- 532, 57 S 714; Alabama ‘Nat. 
Bank v. C. C. Parker, 146 Ala. 513, 40 
S 987; Montgomery, ete., Plank-Road 
Co. v. Webb, 27 Ala. 618; Poe. v. 
Dorrah, 20 Ala. 288, 56 AmD 196; 
Powell v. Knox, 16 Ala. 364; Garner 
v. Green, 8 Ala. 96; Hill v. Condon, 
14 Ala. A. 332, 70 S 208; Lane v. 
Tuscaloose, 12 Ala. A. 599, 67 S 778. 
Fan Sees Sad perk v. Palmer, 4 Ark. 
Cal.—In re Baker, 176 Cal. 430, 
168 P 881; Connolly v. State Indus- 
trial Accident Commn., 173 Cal. 405, 
160 P 239; Lilly-Bra vckett Co. v. Son- 
nemann, 157 Cal, 192, 106 P Kalo 2k 
AnnCas’ 12,79; Metteer v. Smith, "156 
Calmont Ze 0pw be WSby Crager Vewles 
Angeles. Trust Co., 154 Cal. 663, 98 
P 1063, 16 AnnCas 1061; Anglo-Cal- 
ifornian Bank v. Field, 146 Cal. 644, 
80 P 1080; Windhaus v. Bootz, 92 Cal. 
617, 28 P 557; Kidder v. Stevens, 60 
Cal. 414; Peo. v. Feilen, 58 Cal. 218, 
41 AmR 258; Sullivan v. Shea, 32 
Cal. A. 369; 162 P 925; Peo. v. Quong 
Sing, .20(%Cal.7A. 26.127 P1052; Mair. 
v. Home Gas, etc., Co., 15 Cal. A. 705, 


115 P 754; Peo. v. Zimmerman, 11 
aly 2Al 115.1104 P5910! 
' Colo.—Lustig _v. McCulloch, 10 


Colo. A, 41, 50 P 48. 

' Conn.—Péttus v. Gault, 81 Conn. 
‘415, 71 A 509; Miles v. Strong, 68 
Conn. 273, 36 A 55; Chillingworth v. 
Eastern Tinware Co., 66 Conn. 306, 
23 A 1009; Bennett v. Agricultural 
Ins. Co., 51 Conn. 504, Donahue v. 
Coleman, 49 Conn 464; Gray v. Finch, 
23 Conn. 495. 


OC) $e ia oh re ea v. Robeson, 2 Del. 
Fla.—Bludworth v. Bray, 59 Fla. 
487, 52 S957. 
Ga.—Anderson v. Blythe, 54 Ga. 
£07; Atlantic Coast Line R. Co. v. 


Drake, 21 Ga, A. 81, 94 SE 65. 

Hawaii.—Carey v. Hawaiian Lum- 
ber Mills Co., 21 Hawaii 506. 

Tll.—Teninga v. Glos, 266 Ill. 94, 
107 NE 125; Loehde v. Glos, 265 Il. 
401, 106 NE 940; Butler v. Chapin, 
28 Tl. 230; Benes v. Nebraska Bank- 
ers L. Ins. Co., 204 Ill. A. 425; Stevens 
v. Plummer, 195 Ill. A 278; Slaughter 
v. Johnson, 181 Ill. A. 693; Eggers v. 
Hiardwick, 155 Ill. A. 254; Chicago v. 
Reed, 27 Ill. A. 482. 

Ind.—Towns v. Smith, 115 Ind. 480, 
16 NE 811; Adams vy. Slate, 87 Ind. 
573; Pittsburgh R. Co. v. Macy 59 
Ind. A. 125, 107 NE 486; Cleveland, 
etc., R. Co. v. Starks, 58 Ind. A. 341, 
106 NE 646, (A.) 102 NE 279 [eit 
Cyc]; Lewis v. Michigan Stove Co., 
54 Ind. A. 1, 102 NE 391; Unger v. 
Mellinger, 43 Ind. A. 524, 88 NE 74, 
75 [cit Cyc]; McAfee v. Montgomery, 
21 Ind. A. 196, 51 NE 957; Metzger 
v. Schultz, 16 Ind. A. 454, 48 NE 886, 
45 NE 619, 59 AmSR 3238. 

Iowa.—Dougherty v. French, 170 


Rucker v. Jack- | 


NW 767; Bensen v. Reger, 168 NW 
881; Smith v. Blakesburg Sav. Bank, 
182 Iowa 1190, 164 NW 762; John- 
ston v. Delano, 175 Iowa 498, te ri i 
1013; Weber v. Chicago, ete., ne 
175 Iowa 358, 151 NW 852, LRAL9 8 
A 626; Adams Vv. Junger, 158 Iowa 449, 


1139 NW 1096; Larsen v. Postal Tel. 
ete., | 


Cable Co., 150 Iowa 748, 130 NW 813; 
State v. Johns, 140 Iowa 125, 118 NW 
295; In re Fisher, 128 lowa 18, 102 
NW 797; Wheelan v. Chicago, etc., R. 
Co., 85 Iowa 167, 172, 52 NW 119. 

Kan.—Eureka Bank v. Bay, 90 Kan. 
506, 135 P 584; Murray v. Geiser Mfg. 
Co., 79 Kan. 336, 99 P 589. 

Ky.—Frey v. Com., 169 Ky. 534, 
184 SW 899; Frey v. Com., 169 Ky. 
528, 184 SW 896. 

La.—Duvall v. Louisiana Western 
) Co,,, 1354 ua. 1895 1945 65S 104 
[quot Cyc]; Sullivan v. Goldman, 19 
La. Ann. 12. 

Me.—McManus v. Peerless Casualty 
Co.,. 114 Me. 98; 95,A 510; Kelley v. 
Jones, 110 Me. 360, 86 A 252; Williams 
v. Ellis, 101 Me. 247, 63 A 818; Brown 
v. Burnham, 28 Me. 38. 

Md.—Hammond v. Inloes, 4 Md. 138. 

Mass.—Eklon v. Chelsea, 223 Mass. 
213, 111 NE 866; McCraw v. McCraw, 
171 Mass. 146, 50 NI 526; Brown v. 
Icing, 5 Mete. 173; Martin v. Fishing 
Ins. Co., 20 Pick. 389, 32 AmD 220. 

Mich. : 3 
167 NW 940; Sanford v. Millikin, 144 
Mich. 311, 107 NW 884; Peo. v. Sauer, 
143 Mich. 308, 106 NW 866; Blank v. 
Livonia Tp., 79 Mich. 1, 44 NW 157; 
Ormsby v. Barr, 22 Mich. 80. - 

Minn.—fFockens v. U. S. Express 
Co., 99 Minn. 404, 109 NW 834. 

Miss.——Newman v. Greenville Bank, 
67 Miss. 770, 7 S 403. 

Mo.—Phillips v. Pryor, (A.) 190 SW 
1027; Nelson v. Jones, 245 Mo. 579, 
151 SW 80; State v. Souva, 234 Mo. 
566, 570, 137 SW 873 [cit Cyc]; Hector 
v. Mann, 225 Mo. 228, 124 SW 1109; 
Viertel v. Viertel, 212 Mo. 562, 111 
SW_ 579; Dean v. Kansas City, ete., 
R. Co., 199 Mo. 386, 97 SW 910; Pope 
v. Kansas City Cable R. Co., 99 Mo. 
400, 12 SW 891; Cargile v. Wood, 63 
Mo. 501; Haskings v. St. Louis, etce., 
R. Co., 58 Mo. 302; Mullen vy. Pryor, 
12 Mo. 807; Taylor v. Metropolitan 
St., R. Co., 183 SW 1129; Klepper v. 
Klepper, 193 Mo. A. 46, 180 SW 461; 
Fifth-Third Nat. Bank v. McCrory, 
191 Mo. A. 295, 177 SW 1058; Dehner 
v. Miller, 166 Mo. A. 504, 148 SW 953; 

Fairbanks-Morse Co. v. Coulson Stock 
Food Co., 151 Mo. A. 260, 131 SW 894; 
Dean _ v. "Toledo, etc., R. Co., 148 Mo. 
A. 428, 128 Sw 10; Paquin Viet oe. 
Louis, ete., R. Co., "90 Mo, A. 118; 
Janssen v. Stone, 60 Mo. A. 402; 
Hartford F. Ins. Co. v. Davis, 59 Mo. 
A. 405; Diel v. Stegner, 56 Mo. A. 
035; Jennings v. Sparkman, 48 Mo. 


Mont.—Collins v. Thode, 54 Mont. 
405,170 P 940; In re Murphy, 43 Mont. 
353, L1G oe 1004, AnnCas1912C 380; 
Bordeaux v. Bordeaux, 43 Mont. 102, 
115 P 25; Thorton-Thomas Mercan- 
tile Co. v. Bretherton, 32 Mont. 80, 
80 P 10. 

Nev.—Tonopah, ete., R. Co. v. Fel- 
landbaum, 32 Nev. 278, 107 P 882, 
LRA1918D 584; Hanson v. Chiatovich, 
13 Nev. 395; Table Mountain Gold, 
ete., Min. Co. v. Waller’s Defeat Sil- 
ver Min. Co., 4 Nev. 218, 97 AmDec 


A R. 
526; O’Neil v. New York, ete., Min. Vauehen 111 Va. 785, 69 SE 1035. 


Co. 3 Nev. 141. 

N. H.—Eames v. Eames, 41 N. H. 
177; Wells.v. Burbank, 17 N. H. 393; 
Cobleigh v. Young, 5a NET! 493; 
Smith v. Smith, 11 N. H. 


59 \ 
N. J.—Leport v. sxe, S2eNt Iain LRANS 444; Hilliard v. Wisconsin L. 


124, 


N. Y.—In re Huss, 126 N. Y. 537;, 
27 NE 784, 12 LRA 620; Oyster Bay 
v. Stehli, 169 App. Div. 257 [aff 201 
INGLY: 515, 116 NE 1079]; Johnson v. 
Manhattan, etc., Tract Corp., 162 App. 
Div. 7538, 147 NYS 965; Van Denburg” 
v. Scott, 158 App. Div. 87, 143 NYS 
310; Silverblatt v. Brooklyn Tel., etc., 
Co., 150 App. Div. 268, 134 NYS’ 1653 
Carlson v. New York, 150 App. Div. 
264, 1384 NYS 661; Macray v. Chelsea 
Fibre Mills, 145 App. Div. 588, 130 
NYS 339; Matter of McCarty, 141 
App. Div. 816, 126 NYS 699; Burke 
v. City, etc., Contract Co., 133 App 
Div. 113, 117 NYS 400; Sandiford v.. 
Hempstead, 97 App. Div. 163, 99 NYS: 
76 [aff 186 N. Y. 554 mem, 79 NE. 
1115 mem]; Feigenbaum v. Hiznay, 
104 Mise. 147, 171 NYS 1037; Elias: 
v. Hammer, 102 Misc. 665, 169 NYS. 
571; Herschkowitz v. Mutual L. Ins. 
Co., 93 Mise. 522 157 NYS 436; Peo. - 
Vv. Steeplechase Park Co., 82 Misc. 
247, 143 NYS 503; Somerville v. New 
York, 78 Misc. 203, a3 NYS, Sno 
Matter of Darrow, 64 Misc. 224, 11% 
NYS 1082; Ne-Ha-Sa-Na Park Assoc. 
v. Lioyd,; 25 Mise. 207, 55 NYS 108; 
Covert v. Gray, 34 HowPr 450; Peo. 
v. McLeod, 1 Hill 377, 37 AmD 328,. 
25 Wend. 483. 


N. C.+In re Craven, 169 N. C. 561,. 
86 SE 587. 
OkKl1.—St. Louis, ete, R. Co. v. 


Higgs, 42 Okl. 171, 140 Po 102 

Or.—Sanford v. Pike, 87 Or. 614, 
170) Pat29, Ail Bago 4: Maxson v. Ash- 
land Iron Works, 85 Or. S45; 1 OGmen 
Sik GT Oe 2s Welgary Ly. Steen, SL. 
Or. 72, 158 P 980; Templeton v. Bock- 
ler, 73 Or. 494, 505, 144 P 405 [cit 
Cyc]. 

Pa.—In re Fuller, 250 Pa. 78, 95 A. 
382; Oller v. Bonebrake, 65 Pa. 338; 
Hood v. Hood, 2 Grant 229; Bell v. 
Young, 1 Grant 175; Wuller’s Hst., 14 
ies Dist. 89; Keel’s Bst., 1 Pa. Dist.. 

is I.—Smith, ete., Co. v. Arnold, 37 
R. T. 512, 522, 93 A 656. [cit Cye]. 

s" D.—Winedahl v. Harris, 37 S. D- 
7, 156 NW 489; Yankton Nat. Bank v. 
Benson, 33 S. D. 399, 403, 146 NW 

582, AnnCas1916B 1011 [quot Cyc; 
Redwater Land, etc., Co. v. Reed, 2 
S. D. 466, 128 Nw 702. 

Tenn.—Bolling v. Anderson, 4 Baxt, 
550; Watkins v. Specht, 7 Coldw. 585;. 
Irby v. Brigham, 9 Humphr. 7503. 
Pare! v. L., ete., R. Co., 5 Tenn. Civ.. 

Tex.—Houston Nat. Exch. Bank v. 
Gregg County, (Civ. A.) 202 SW 805; 
Grand Prairie Gravel Co. v. Joe B. 
Wills Co., (Civ. A.) 188 SW 680; Chi- 
cago, etc., R. Co. v. Pavillard, (Civ. A.) 
187 SW 998; Whitley v. Gulf, etc., R. 
Bo (Civ. A.) 183 SW 36; Quanah, etc.,, 

Co. v. Dickey, (Civ A.) 179 SW 69; 
Welly v. Margraves, (Civ. A.) 164 sw 
881; Mitchell v. Inman, (Civ. A.) 156. 
sw 290; Holt v. Abby, (Civ. A.) 141 
SW 173; Western Union Tel. Co. v. 
Hughey, 55 Tex. Civ. A. 403, 118 SW 

11380; Mason v. Rodriguez, 53 Tex. 
Civ. A. 445, 115 SW 868; Cane Hill 
Cold Storage, ete, Co: ‘Vv: San Antonio, 
ete!; “Re Coy (Civ. A.)A95 (“SWe tors 
Kosminsky Vv. Estes, 27 Tex. Civ. % 
69, 65 SW 1108. 

Vt.—Trask v. Karvick, 87 Vt. 451, 89 
A 472;Martyn v. Curtis, 67 Vt. 263, 31 
A 296; Farr v. Payne, 40 Vt. 615. 

Va. Washington, etc., Comin. 


Va.—Moore vy. Ohio Valley Gas. 
Co., 63 W. Va. 455, 458, 60 SE 401 [cit 
Cye]; State v. Miller, 23 W. Va. 801 
Wis.—Bllis Vv. State, 138 Wis. 513, 
119 NW 1110, 131 AmSR 1022, 26 


Ins. Co., 137 Wis. 208, 117 NW 999; 
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§§ 28-29] 


ease. Always strongest in the beginning?® the in- 
ference steadily diminishes in force with lapse of 
time, at a rate proportionate to the quality of per- 
manence belonging to the fact in question, until it 
ceases or perhaps is supplanted by a directly oppo- 
In other words, it will be inferred 
that a given fact or set of facts whose existence at a 
particular time is once established in evidence con- 
tinues to exist so long as such facts usually do exist.78 
The inference is extremely faint in respect of pos- 
session of small articles of transient value,’ or in 
connection with matters of intrinsic impermanency.®° 
So also the presumption that, when the judiciary 
has once adopted a rule of construction, it will be 
adhered to and considered as prevailing until the 
contrary is shown, does not apply with equal force 
when there has been an entire change of the ju- 


site inference.?7 


diciary system.®? 


‘ 


EVIDENCE 


uance.82 


[§ 29] 


Jurisdictional fact. 
apply to the averment of a jurisdictional fact which 
must appear as existing at the time when an order 
based thereon is made.®? 

It is a matter resting largely in the discretion of 
the trial court whether and to what extent the pre- 
sumption of the continuance of existing conditions 
should be entertained.%¢ 

Presumption rebuttable. 
ance are merely inferences of fact and may, there- 
re under the general rule, be rebutted.®> 
b. Applications of Rule.’* This presump- 
tion of continuance of facts once shown to exist has 
been applied to afford a presumption of the con- 
tinuance of life;°’ corporate existence ;8* conditions 


[22C.J.] 87 


nature, there is no presumption of its contin- 


The presumption does not 


Inferences of continu- 


of bodily health or strength;®® mental condition,?° 


Where a fact or condition is not continuous in its 


State v. Chittenden, 127 Wis. 468, 107 
NW 500, State v. Chittenden, 112 Wis. 
569, 88 NW 587; Barrett v. Stradl, 
73 Wis. 385, 41 NW 439, 9 AmSR 795; 
Harriman v. Queen Ins. Co., 49 Wis. 
Glee OMHN Weslo. 

Eng.—Reg. v. Willshire, 6 Q. B. D. 
366, 14 Cox C. C. 541; Marine Inv. Co. 
v. Haviside, L. R. 5 H. L. 624, 11 ERC 
460; Rex v. Tanner, 1 Hsp. 304. 

Man.—Agnew v. Morphy, 1 Man. 49. 

N. S.—In re Chisholm, 50 N. S. 341. 

76. Nash v. Classon, 55 Ill. A. 356 
Taff 163 Ill. 409, 45 NE 276]; Bexar 
Bldg., etc., Assoc. v. Seebe, (Tex. Civ. 
A.) 40 SW 875. 

PRE Ala.—Oliver v. Ellzy, 11 Ala. 

Conn.—Goodwin v. Dean, 50 Conn. 
ee Donahue v. Coleman, 49 Conn. 


Ga.—Allen yv. Brown, 83 Ga. 161, 9 
SE 674. 

Ky.—Lincoln Court Realty Co. v. 
Title Sav. Bank, etc., Co., 169 Ky. 840, 
185 SW 156. 

Mo.—Fifth-Third Nat. Bank v. Mc- 
Crory, 191 Mo. A. 295, 177 SW 1058. 

S. D.—Yankton Nat. Bank v. Ben- 
son, 33 S. D.)399, 146 NW 582, Ann- 
Casi1916B 1011. 

[a] Discharge of attachment.—An 
attachment alleged to have existed 
several years prior to the date of the 
action may be presumed from the 
lapse of time to have been discharged, 
so as to determine the lien. Oliver 
v. Elizy, 11 Ala. 632. 

[b] Proof of the existence of a 
national bank raises a presumption 
of its continued existence within 
twenty years, although the lapse of 
time weakens the presumption. aon 
ton Nat. Bank v. Benson, 33 S. 
399, 146 NW 582, AnnCasi916B 1011, 

78. Cal. —Hohenshell v. South 
Riverside Land, etc., Co., 128 Cal. 627, 
Gi Pas (iseHieh yy. Bank of Commerce, 
103 Cal. 525, 37 P 508; Scott v. Wood, 
81 Cal. 398, 22 P 871. 

. Co. v. Smith, 


Ind.—Toledo, etc., 
25 Ind. 288. 

Mass.—Martin v. Fishing Ins. Co., 
20 Pick. 389, 32 AmD 220. 

Mich.—Bethel v. Linn, 63 Mich, 464, 
474, 30 NW 84. 

Mo.—Haskings v. St. Louis. etc., R. 
Co., re Mo. 302. 

N. Y.—Gernau v. Oceanic Steam 
Nav. Co., 141 N. Y. 588, 36 NE 739. 

79. Drew v. Durnborough, 2 ©. & 
P. 198, 12 ECL 525 (letters). 

80. See cases infra this note. 

[a] Small deposit in bank.—High 

Bank of Commerce, 103 Cal. 525, 37 
Pp 508. 

[b] Possession of sum of money.— 
McCabe v. Com., 3 Pa. Cas. 426, 8 A 
45. 


[cl Attachment of tags to sacks of: 


fertilizer.—Alabama Nat. Bank v. 
Parker, 146 Ala. 513, 40 S 987. 

81. Western Union Tel. Co. v. 
Parsley, 57 Tex. Civ. A. 8, 121 SW 226 
Cae of territory as state). 

U. S.—Ackerlind v. U. S., 49 
ct on 635. 
Cal.—Connolly v. State Industrial 


Accident Commn., 173 Cal. 405, 160 P 
229; Peo. v. Findley, 132 Cal. 301, 64 
ee 472, ; ae v. Lynch, 97 Cal. 370, 

la oe ptndeorth v. Bray, 59 Fla. 


a hod S 957 
ave a.—Stocksdale v. Jones, 104 A 


Mich.—Trumbull v. Jackson Bd. of 
RAAT ae SD 140 Mich. 529, 103 NW 


"Mo. —State v. Howard, 118 Mo. 127, 
24 SW 41; Fifth-Third ‘Nat. Bank v. 
McCrory, 191° Mo: A. 295, 177 Sw 
Wy a Richardson v. Smart, 65 Mo. A. 


Mont.—In re Murphy, 43 Mont. 353, 
116 P 1004, AnnCasi1912C 380. 

N. Y.—Hallohan v. Rempe, 66 Misc. 
27, 120 NYS 9 

N. CB Sails v. Carolina Barytes 
CopeloioN. Ces 4 atoms bn ako. 

Tex.—Steddum ’ v. Kirby Lumber 
Cos JéCiv. Al) 154) SW gis 
Ree Pr Vercurtis; 67 Vt. 263, 


Wash.—Barnard Mfg. Co. v. Ral- 
roe Milling Co., 93 Wash. 111, 160 P 

WwW; Va.—McPeck v. Graham, 56 W. 
Va. 200, 49 SH 125 

[a] That a widow did not remarry 
and have children by her second hus- 
band cannot be presumed. Steddum 
v. Kirby Lumber Co., (Tex. Civ. A.) 
154 SW 273. 

[b] Condition of voting machines.— 
No presumption arises from the pro- 
visions of a statute authorizing the 
use of voting machines at elections, 
that such machines and the registers 
of the votes which they disclose 
remain unchanged between the close 
of an election, when they are read by 
the inspectors, and a contest over the 
right to an office determined by the 
election. Trumbull v. Jackson Bd. of 
Canvassers, 140 Mich. 529, 103 NW 
993. 

[ec] Crops.—The rule that, when a 
condition is proved to have once 
existed, there is a presumption of its 
continued existence does not apply in 
1909 to a field crop raised in 1907. 
Be OO OLEH v. Bray, 59 Fla. 4387, 52 
So fig 


rad The directors named in the 
certificate of incorporation of a club 
to conduct its affairs until the first 
annual meeting are not presumed to 
continue to be directors after such 
meeting has been held at which an 
election of directors was had. Dunn 
v. Neustadtl, 72 Misc. 1, 129 NYS 161. 

83. New York Baptist Union v. 
Atwell, 95 Mich. 230, 54 NW 760. 

84. Yankton Nat. Bank v. Benson, 
838 S. D. 399, 146 NW 582, AnnCas 
1916B 1011. 

85. Ala.—Patterson v. Milligan, 12 
Ala. A. 324, 66 S 914. 

Conn.—Chillingworth v. Eastern 
Tinware Co., 66 Conn. 306, 33 A 1009; 
Donahue v. ‘Coleman, 49 Conn, 464. 

Ill.—In re Weedman, 254 Ill. 504, 
98 NE 956. 

Ind.—Branstrator v. Crow, 162 Ind. 
862, 69 NE 668. 


Kan.—Murray_v. Geiser Mfg. Co., 
79 Kan. 326, 99 P 589 

Nebr.—Warner v. Sohn, 86 Nebr. 
519, ee NW 1072, 21 AnnCas 427. 

N. Y.—Matter of Darrow, 64 Mise. 
224, 229, 118 NYS 1082 [quot Noe 

N. D.——Holtan v. Beck, 20 N. D. 5, 
125 NW 1048. 

Par Serta ger} Bank v. Forster, 8 
Watts 304 

Tex,—American Bonding Co. 
Fountain, (Civ. A.) 196 SW 675: 
Green v. Galveston City’ Cox, (Civ. A.) 
191 SW 182. 

Wis.—Hilliard v. Wisconsin L. Ins. 
Co., 137 Wis. 208, 117 NW 999. 

86. Continued’ force of statutes 
and orenncer in another state see 
infra § 8 

87. Bartley v. Boston, etc., R. Co., 
198 Mass. 163, 83 NE 1093; Nelson Wa 
Jones, 245 Mo. 579, 151 SW 80; State 
v. Fielder, 210 Mo. 188, 109 SW 580: 
Rosenblum v. Hisenberg, 123 App. Div. 
896, 108 NYS 350. 

88. Cal. —Anglo-California Bank v. 
Field, 146 Cal. 644,.80 P 1080 

Ga. > Humphrey v. Powell, 145 Ga. 
458, 89 SE 4 

Mich. BE ee -Gen v. State Bank, 2 


Dougl. 359. 

N. Y.—Peo. v. Manhattan Co., 9 
Wend. 351. 

Ss. D.—Yankton Nat. Bank vy. Ben- 


son, 33 S. D. 399, 146 NW 582, AnnCas 
1916B 1011. 

Va.—Elliott’s Knob Iron, etc., Co. 
v. State Corp. Commn., 96 SE 353. 

69. Hoagland v. Canfield, 160 Fed. 
146; Green v. Southern Pac. Co., 122 
Cal. 563, 55 P 577; Draves v. Peo. 97 
Till. A 151; Powell v. Travelers’ Pro- 
tective Assoc., 160 Mo. A. 571, 140 
SW 939. 

90. U. S.—Virginian R. Co. v. Lin- 
kous, 230 Fed. 88, 144 CCA 386, 235 
Fed. 49, 148 CCA 543. 

Tll.—Kuehne v. Malach, 286 Ili. 120, 
121 NE 391. 

Ind.—Stumph vy. Miller, 142 Ind. 
442, 41 NE 812. 

PA is wee aa v. Paulson, 169 NW 

Mich.—Haines v. Hayden, 95 Mich. 
332, 54 NW 911, 35 AmSR 566. 

Mo.—Powell v. Travelers’ Protec- 
sive Assoc., 160 Mo. A. 571, 140 SW 

N. C.—In re Craven, 169 N. C. 561, 
86 SE 587. 

W. ee a cate v. Nethken, 60 W. 
Va. 673, 55 SH 742. 

Wis. — State v. Chittenden, 112 Wis. 
569, 88 NW 587. 

{al A temporary or fitful mental 
disorder or weakness is not presumed 
to continue. Stocksdale v. Jones, 
(Mad.) 104 A 416; In re Murphy, 43 
Mont. 358, 116 P 1004, AnnCas1912C 
380; Broz v. Omaha Maternity, etc., 
Hospital Assoc., 96 Nebr. 648, 148 
NW 575, LRA1915D 334; Hallohan v. 
Rempe, 66 Misc. 27, 120 NYS 901; 
Gardner v. Gardner, 32 Wend. (N. Y.) 
526, 34 AmD 340; In re Credle, 176 
N. C. 84, 97 SE 151; Brazille v. Caro- 
lina Barytes Co., 157 N. GC. 45 4, 73 
SP 215. 
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such as sanity or insanity; intention;? reputation 
or character,?? as to veracity®* or chastity ;°° per- 
sonal®® or legal’? status; celibacy®® or the married 


S.—Hanson v. Hanson, 234 
148 CCA 451; Virginian 
R Co. v. Linkous, 230 Fed. 88, 144 
CCA 386; In re Kehler, 159 Fed 55, 
86 CCA 345 [rev 153 Fed. 235, and 
certiorari den 212 U. S. 573, 29 SCt 
683, 538 L. ed. 656]. 

Ala.-—Melvin v. Murphy, 184 Ala. 
188, 63 S 546; Stubbs v. Houston, 33 
Ala. 5553 Wray v. Wray, 33 Ala. 187; 
Copeland v. Copeland, 32 Ala. 512. 

66 A374 —Rogers v. Rogers, 22 Del. 267, 
a aye Rack SOE v. State, 44 Fla. 32, 32 

Ga.—Luceas v. Parsons, 23 Ga. 267; 
Weeks v. Reliance Fertilizer Co., 20 
Ga. A. 498, 93 SE 152. 

Ill—In re Weedman, 254 Ill. 504, 
oe NE 956; Goyt v. National Council 

LenS. 178.10. A. 3877; Severns v. 
Drones ILS Ai Dh WNBA OR Stitzel v. Far- 
ley, 148 Ill. A. 635. 

Iowa.—Weber v. Chicago, ete. R. 
Co., 175 Towa 358, 151 NW 852, LRA 
1918A 626; Mileham v. Montagne, 148 
Iowa 476, 125 NW 664; In re Brigham, 
144 Towa Re eG NW 1054; In re 
Knox, 123 Iowa 24, 98 NW 468; State 


v. Jones, 64 Iowa 349, 17 NW 911, 
20 NW 470. 

Kan.—Johnson v. Gustafson, 96 
Kan. 630, 152 P 621. 

Ky —Davidson v. Gorm. ; lt ley 


“488, "iss SW 631; West v. McDonald, 
113 SW 872 [reh den 115 SW 12011; 
Carpenter v. Carpenter, 8 Bush 283; 
Duncan vy. Vick, 13 Ky. Op. 1074. 

Me.—Ireland v. White, 102 Me. 2338, 
66 A 477. . 

Mich.—Haines v. Hayden, 95 Mich. 
332, 54 NW 911, 85 AmSR 566. 

Mo.—State v. Herring, 268 Mo. 514, 
188 SW 169; State v. Howard, 118 
Mo. 127, 24 SW 41; Rannells v. Ger- 
ner, 80 Mo. 474; Powell v. Travelers’ 
Protective Assoc., of America, 160 
Mo. A. 571, 140 SW 939; Kiehne v. 
Wessell, 53 Mo. A. 667. 

N. Y.—Carter v. Beckwith, 128 N. 
Y. 312, 28 NE 582; Matter of Osborn, 
145 Anp. Div. 926, 130 NYS 406; Cook 
v. Cook, 53 Barb. 180; Matter of Gar- 
lick, 96 Misc. 653, 161 NYS .1113; 
Matter of Balch, 93 Mise. 419, 156 
NYS 1006 [aff 175 App. Div. 933 mem, 
161 NYS 1117 mem]; Peters v. Peters, 
3 Misc. 264, 22 NYS 764; In re King, 
A NYS 869; Sprague v. Duel, Clarke 


N. C.—In re Credle, 176 N. C. 84, 
97 SE 151; Beard v. Southern R. Co., 
143 NECe 136, 55 Si 505. 

Pa.—Wuller’s Hst., 14 Pa. Dist. 89. 

R. I1.—Mowry v. Saunders, 33 R. I. 
45, 80 A 421, AnnCasl1913A 1344, 

S. D.—McMahon v. Mead, 30 S. D. 
515, 1389 NW 122. 

Tex.—Rowan V. Hodges, (Civ. A.) 
175 SW 847; Mitchell v. Inman, (Civ. 
A.) 156 SW 290; Uecker v. Zuercher. 
bAN Nex: "Civ. A. 2895) 118. SW E49: 
Mason v. Rodriguez, 53 Tex. Civ. A. 
445, 115 SW 868. 

Va.—Rust v. Reid, 97 SE 324; South 
Avianbvic tz, ins. (Co: ve ccurtwal lo ova. 
398, 79 SE 401. 

Wash.—In re Murphy, 98 Wash. 
548, 168 P 175; Roberts v. Pacific 
Tel., etc., Co., 93 Wash. 274, 160 P 965; 
State v. Snell, 46 Wash. 327, 89 P 931, 
9 LRANS 1191. 

W. Va.—MePeck v. Graham, 56 W. 
Va. 200, 49 SE 125; Hakin v. Hawkins, 
52 W. Va. 124, 48 SE 211. 

[a] Senile dementia.—Proof that 
testatrix in 1899 was afflicted with 
senile dementia, which is a progres- 
sive, incurable disease, was proof that 
she was in no better mental condi- 
tion in 1902, when she attempted to 
make her will. Mason v. Rodriguez, 
58 Tex. Civ. A. 445, 115 SW 868. 

{b] In direct proceeding.—A de- 
cree appointing a conservator pursu- 
ant to Rev. L. c 145 § 40, settles for 
the time being the status of the per- 
son whose property is to be held, 
but raises no presumption of con- 
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sons,* 


tinued incapacity, available against 
an application subsequently made, 
under Rev. L. c 149 § 4, to discharge 
the conservator. Chase v. Chase, 216 
Mass. 394, 103 NE 857. 

[ce] Rebuttal of presumption.— 
The presumption that a person shown 
to be insane continued so is rebut- 
table. Davis v. Davis, 24 S. D. 474, 
pote NW. 715. ; 

Leport v. Todd, 32 N. J. L. 
1240 “Oller AWS Bonebrake, 65 Pa. 33% 

[a] Where a settled design has 
been proved to exist, it will be pre- 
sumed that it will be persisted in and 
acted upon but for some supervening 
obstacle. Larsen -vzy_ Postal.—,Tel. 
Se Co., 150 Iowa 748, 130 NW 


93. U. S.—U. S. v. Deans, 230 
Ped. Obi, 4 be CCAM TS Ie 
Mich.—Peo. v. Squires, 49 Mich. 


487, 13 NW 828. 
N. Y.—Sleeper v. Van Middles- 


worth, 4 Den. 431. 
State, 11 Tex. A, 


Peo ge —Lum v. 

Wis.—State v. Chittenden, 112 Wis. 
569, 88 NW 587. 

fa] Remoteness.—The time at 
which reputation or character ‘is 
proved to exist must not be too 
remote to be _ relevant. State v. 
Chittenden, 112 Wis. 569, 88 NW 587. 

94. Wood v. Matthews, 73 Mo. 
477; Scammon v. Scammon, 28 N. H. 
419; Sleeper v. Van Middlesworth, 4 
Den. (N. Y.) 431; Lum v. State, 11 
Tex. A. 483. 

- Peo. v. Squires, 49 Mich. 487, 
13 NW 828 (continuance of unchas- 
tity presumed). 

96. Texas, etc., R. Co. v. Lacey, 
185 Wed. 225, 107 CCA 331; Westing- 
house Blectric, ete., Co. v. Hodge, 
181 Mo. A. 232, 167 SW 1186; In re 
Sieb, 70 Wash. 374, 126 P 912, Ann- 
Cas1913E 125. 

ag U. S.—lLehigh Valley Coal Co. 

. Washko, 231 Fed. 42, 145 CCA 230. 
vow Y.—Beckwith v. Whalen, 65 N. 
Yiamociee 

Oh.—Esker v. McCoy, 5 Oh. \Dec. 
hevriny) 573, 6 AmLRec 694. 

Tenn. —Bolling v. Anderson, 4 
Baxt. 550. 

Va.—Elliott’s Knob Iron, etc., Co. 
v. State Corp. Commn., 96 SE 353. 

Wis.—State v. Chittenden, 127 Wis. 
468. 107 NW 500. 

N. S.—Rex v. Mack, 41 N. S. 128. 
[a] Alienage.—Lehigh Valiey R. 
Coal Co.:v. Washko, 231 Fed. 42, 145 
CCA 2380. 

[b] Disqualification as voter.— 
ear v. McCoy, 5 Oh. Dec. (Reprint) 
573, 6 AmLRec 694. 

[ce] Disqualification of judge.— 
OTM v. Anderson, 4 Baxt. (Tenn.) 
550 

faq Adjudicated status of col- 
lege.—State v. Chittenden, 127 Wis. 

it is 


468, 107 NW 500. 

fe] Illegitimacy.—Where 
shown that a child was born illegi- 
timate, the presumption is that it 
remained so rather than that it was 
rendered legitimate by a subsequent 
marriage of its father and mother. 
Sandberg v. State, 113 Wis. 578, 89 
NW 504. 

98. U. S.—Texas, etc. R. Co. v. 
Lacey, 185 Fed. 225, 107 CCA‘%331. 

Ala.—Rucker v. Jackson, 180 Ala. 
109, 60 S 139, AnnCasi1915C 1058. 

Ill.—Gibson v. Brown, 214 Ill. 330, 
73 NE 578; Erskine v. Davis, 25 Ill. 
251. 

Mo.—Lackland v. Nevins, 3 Mo. A. 


335. 

N. Y.—Karstens v. Karstens, 20 
Misc. 347, 45 NYS 966 [aff 29 App. 
Div. 229, 51 NYS 795]. 

Tex.—Wells v. Margraves, 
A.) 164 SW 881. 

“As the single state is the natural 
and only possible-one during early 
life, and there is no period at which 
it is necessarily terminated or merg- 
ed into marriage, the presumption, 


(Civ., 


[§ 29. 


state;°° living together! or separation? of husband 
and wife; personal habits;? relations between per- 
especially where 


contractual,> as part- 


in the absence of evidence to the 
contrary is, that the celibacy which 
existed during early life continues.” 
Rucker v. Jackson, 180 Ala. 109, 116, 
60 S 139, 141, AnnCasi1915C 1058. 

[a] The fact that a chiid’s name is 
different from-that of her father is 
not alone sufficient to rebut the pre- 
sumption. Lackland v. Nevins, 3 
Mo. A. 335. 

[b] Case explained.—In Steddum 
v. Kirby Lumber Co., (Tex. Civ. A.) 
154 SW 2738, the court refused to 
entertain a presumption that a 
woman who had been divorced re- 
mained unmarried and did not re- 
marry and have children by such 
other marriage, but this refusal 
seems to have been based upon the 
ground that the party who sought 
to invoke the presumption had placed 
on the stand a witness by whom the 
continuance of the unmarried state 
could have been proved if true, and 
did not ask the witness with respect 
to any remarriage. 

99. Ga.—Wilson v. Allen, 108 Ga. 
279, 33 SE 979; Clark v. Cassidy, 62 
Ga. 407. 


” Lit bs 
Stoutenborough v. Rammel, 123 Ill. 
A. 487. 

Iowa.—Goodwin v. Goodwin, 113 


Iowa 319, 85 NW 31; Cruize v. Bill- 
mire, 69 Iowa 397, 28 NW 657; Ellis 
v. Ellis, 58 Iowa 720, 13 NW 65. 

Ky. —Kentucky Stave Co. v. Page, 
125 SW_ 170. 

Mo.—Johnson v. St. Joseph Term- 
inal R. Co., 203 Mo. 381, 101 SW 641. 

Wis.—State v. Chittenden, 112 Wis. 
569, 88 NW 587. 


L. Stoutenborough  v. Rammel,. 
W235 Te AY e487 Everett v. Everett, 
BS ONG Ss OOF 

2. Bordeaux v. Bordeaux, 43 


Mont. 102, 115 P 25 (where a separa- 
tion by consent has been had, it is 
rresumed to continue until one party 
revokes consent and seeks reconcili- 
ation). 

3. Leonard v. Mixon, 96 Ga. 239, 
23 SE 80, 51 AmSR 134; McCraw v. 
McCraw, 171 Mass. 146, 50 NE 526; 
McMahon v. Harrison, 6 N. Y. 4438 
{aff 10 Barb. 659]. 

fa] Intemperance.—McCr We 
McCraw, 171 Mass. 146, 50 NE 526. 

[b] Gambling. —McMahon v. Har- 
rigon, 6 N. ¥. 443 [aff 10 Barb. 659]. 
v. Beasley, 79 S 373; Montgomery, 
ete., Plank-Road Co. v. Webb, 27 Ala. 
618; McKenzie v. Stevens, 19 Ala. 
691; Garner v. Green, 8 Ala. 96. 

Sas PT Ssaase es v. McDonald, 22 


Ark 

Ga.—Hill v. Goolsby, 41 Ga. 289. 

Ind.—Spaulding v. Sones, 11 Ind. 
A, 562, 39 NE 526. 

La.-—Sullivan v. Goldman, 19 La. 
Ann. 12; Barelli v. Lytle, 4 La. Ann. 
557%. 

Mo.—-McGuire v. Nugent, 103 Mo. 
161, 15 SW 551; Mullen v. Pryor, 12 
Mo. 307; Payne v. St. Charles First 
Nat. Bank, 43 Mo. A. 377; Southard 
v. Nelson, 43 Mo. A. 210 


ev H.—Eames v. Eames, 410 N.. 
eae 
a J.—Leport v. Todd, 32 N. J. L. 


N. Y.—Peo. v. Mele PRE 377, 
25 Wend. 483, 37 AmD 32 

Pa.—Hood v. Hood, 2 Brant 229. 

S. C—Graham v. Seignious, 53 S. 
Coe P ASL SOE 

Wis.—Hilliard v. Wisconsin L. Ins. 
Co., 137 Wis. 208,117 NW 999; State v. 
Chittenden, 112 Wis. 569, 88 NW 587. 

5. U. S—The Tribune, 24 KF. Cas. 
No. 14,171, 3 Sumn. 144. 

Ala.—Mid-Continent L. Ins. Co. v. 
Beasley, 79 S 373; McKenzie v. Ste- 
vens, 19 Ala. 691. 

Ark.—Burlington Ins. Co. v. Threl- 
keld, 60 Ark. 539, 31 SW 265; Spencer 
v. McDonald, 92 Ark. 466 

Cal.—Quinn_ v. Dresbach, 75 Cal. 
159, 16 P 762, 7 AmSR 1388. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, . 


§ 29] 


nership,® principal and agent,’ attorney and client,® 
landlord and tenant,® or master and servant ;1° illicit 
citizenship,2? domicile,!3 settlement, 


relations ;14 
Ind.—Unger v. Mellinger, 43 Ind. 


A. 524, 88 NE 74. 
lowa. —Johnston v. Delano, 175 
Iowa 498, 154 NW 1013. 
Mich.—Hensel v. Maas, 94 Mich. 


563, 54 NW 381. 
Mo.—McCullough v. Phenix Ins. 


Co., 113 Mo. 606, 21 SW 207; Clos 
v. Rogers Fdy., ete., Co., (A.) 199 
SW 576. 


Nebr.—Warner v. Sohn, 86 Nebr. 
579, 125 NW 1072, 21 AnnCas 427. 
a H.—Eames v. Hames, 41 N. H. 
35h" C.—Love v. Edmonston, 27 N. C. 
Pa.—Bell v. Young, 1 Grant 175. 

Va.—White v. American Nat. L. Ins. 
Co., 115 Va. 305, 78 SE 582. 
ob Ala.—Garner v. Elliott, 8 Ala. 

Ark.—Butler v. Henry, 48 Ark. 551, 
3 SW 878. 

Meta ee, v. Ramsey, 31 Ga. 

Ida.—Mankato First Nat. Bank v. 
Grignon, 7 Ida. 646, 65 P 365. 

Mo.—Citizens’ Trust Co. v. Tindle, 
(A.) 194 SW 1066; Anslyn v. Franke, 
11 Mo. A. 598. 

N. eRe teeta 


v. Gulick, 16 N. 
ASAE Wy eonce Vv. Dedrick, 22 Barb. 


Oh.—Marks v. Sigler, 3 Oh. St. 358. 
Okl.—Moning Dry Goods Co. v. 
Wiseman, 159 P 259; Bowles v. Biffles, 
50 Okl. 587, 151 P 193; Cobb v. Martin, 
82 Okl. 588, 123 .P 422. 
Renee ts v. Alexander, 8 Jur. 

{a] A fortiori, if the existence of a 
partnership at two different points of 
time is proved, its existence during 
the intervening period will be pre- 
sumed. Garner v. Green, 8 Ala. 96. 

7. Ala.—MckKenzie v. Stevens, 19 
Ala. 691. 

Ark.—Burlington Ins. Co, v. Threl- 
keld, 60 Ark. 539, 31 SW 265. 

Mich.—Hensel v. Maas, 94 Mich. 
563, 54 NW 381; Henkel v. Welsh, 41 
Mich. 664, 3 NW 171. 

Mo.—McCullough v. Pheenix Ins. 
Co., 113 Mo. 606, 21 SW 207. 

Nebr.— Warner v. Sohn, 86 Nebr. 
519, 125 NW 1072, 21 AnnCas 427, 85 
Nebr. 571, 123 NW 1054 

N. ‘y.—Greentaner v. Connecticut F. 
Ins. Co. 184 App. Div. 293, 171 NYS 
417. 

Va.—White v. American Nat. L. Ins. 
Co., 115 Va. 305, 78 SE 582. 

[a] The presumption may be over- 
come by proof of want of authority 
in the agent. Warner v. Sohn, 86 
Nebr. 519, 125 NW 1072, 21 AnnCas- 
427, 85 Nebr. 571, 123 NW 1054. 


etc., Turnp. Co. 
161. 


oie Southard v. Nelson, 43 Mo. A. 
9. Rhodes v. Downing, (Ala. A.) 


78 S 788; American Coal Land Co. v. 
Miller, 182 Ky. 51, 206 SW 18; Leport 
v. Todd, 32 N. J. L. 124 
Pettee v. Noyes, ‘133 Minn. 109, 
157 NW 995. 

fa] A day laborer who has worked 
“on and off” for a certain person for 
more than a year prior to an accident 
cannot be presumed’ to have been 
working for such person at the time 
of the accident. Connolly v. State 
Industrial Accident Commn., 173 Cal. 
405, 160 P 239. 

11. U. S—Adger v. Ackerman, 115 
Fed. 124, 52 CCA 568. 

Ala—Prince v. Edwards, 175 Ala. 
pee 67 S71 
Tle Sioaietiter v. Johnson, 181 Ill. 

a 693; Marks v. Marks, 108 Ill. A. 
Sule 

Ind.—Meehan vy. Edward Valve, etc., 
Co., (A.) 117 NE 265. 

Md.—Jones v. Jones, 45 Md. 144; 
Barnum v. Barnum, 42 Md. 251. 

Miss.—Carotti v. State, 42 Miss. 
334, 97 AmD 465. 

Mo.—Cargile vy. Wood, 63 Mo. 501. 

N. Y.—O’Gara v. Hisenlohr, $8 IN ae Yas 
296; Caujolle v. Ferrie, 28 N. Y. 90; 
Smith v. Smith, 4 Paige 432, 27 AmD 
7 
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Pa.— McCollom v. Pennsylvania 
Coal Co., 250 Pa. 27, 95 A 380; Reading 
iy ins., ete., Co.s "ADpD., 113 Pa. 204, 
On At 60s oi "AmR 448; Divver’s Est., 
22 Pa. Super. 436; Strauss’ Est, 34 
WkKlyNC 478. 

S. C.—Tedder v. Tedder, 108 S. C. 
271, 94 SE 19; Cave v. Cave, 101 S. C. 
40, 85 SE 244. 

S. D.—Henry v. Taylor, 16 S. D. 
424, 93 NW 641. 


Wyo. —Weidenhoft v. Primm, 16 
Wyo. 340, 94 P 453. 
Wng.—Turton v. Turton, 3 Hage. 


Eecl. 338. 

But compare Bull v. Bull, 29 Tex. 
Civ. A. 364 [app Blanchard v. Lam- 
bert, 43 Towa 228, 22 AMR 245] (where 
a marriage after the death of a first 
husband was presumed from con- 
tinued cohabitation). 

“The general principle is thus 
stated: ‘While all reasonable pre- 
sumptions are in favor of marriage, 
yet they are overcome by proof that 
the relations were in their origin 
illicit and unlawful. The illicit rela- 
tion is presumed to continue until 
there is proof that the parties were 
married. This presumption whether 
of fact or of law, may be overcome 
by satisfactory proof of cohab- 
itation, acknowledgment, and reputa- 
tion.’ . . . Some authorities have very 
properly held that, where the relation 
was at first notoriously meretricious 
—that is, lustful and without matri- 
monial intent—as distinguished from 
unlawful merely, and especially where 
the parties willingly choose the mere- 
tricious state in defiance of law and 
social custom, there being no impedi- 
ment to lawful matrimony, the 
evidence of a change to lawful matri- 
mony ought to be clear and strong. 
Klipfel v. Klipfel, 41 Colo. 40, 92 P 26, 
124 AmSR 96, and note page 113. Mr. 
Browne, in his note Reading F. 
Ins., etc., Co.’s App., 113 Pa. 204, 6 A 
60, 57 AmR 448, 461, says: ‘The pre- 
sumption of the continuance of an 
illicit cohabitation is not so easily 
overcome where it appears that the 
parties have manifested a preference 
for a meretricious union. In such a 
case, the authorities seem to be uni- 
form that, in the absence of some 
evidence of a change in the relation 
between the parties, they are pre- 
sumed to continue in that relation’— 
citing Collins v. Collins, 80 N. Y. 1; 
Badger v. Badger, 88 N. Y. 546, 42 
AmR 263; State v. Worthingham, 23 
Minn. 5283 In re Yardley, 75 Pa. 207, 
and other cases. After a very full 
review of the authorities, both Eng- 
lish and American, Mr. Browne states 
the following conclusions: (1) That 
an illicit connection is presumed to 
continue until there is evidence to the 
contrary. (2) That, where the par- 
ties have manifested a desire to form 
a matrimonial union, the presumption 
will be rebutted, so as to make the 
question one of fact, by the slightest 
circumstance; and that a mere cohab- 
itation, without any apparent change, 
after the parties have the right to 
contract a valid marriage will “suffice 
to justify a submission of the ques- 
tion of marriage to a jury, and in 
fact require it. (3) That, where the 
parties have shown to have _ pre- 
ferred a meretricious connection, 
something more than continued cohab- 
itation, after the impediment to a legal 
marriage has been removed, will be 
necessary to rebut the inference of 
the continuance of the original char- 
acter of the cohabitation; there must 
be evidence to satisfy the mind of an 
actual change in the relation between 
the parties, or at least of a desire 
for a change. (4) That, where there 
is any evidence to rebut this infer- 
ence of continuance of an illicit union, 
the question is one of fact. Upon a 
survey of the authorities reviewed 
by Mr. Browne, and also of the many 
later ones, we approve the justice and 
propriety of his conclusions.” 


v. Edwards, 175 Ala. 532, 535, 57 S 


Prince! 
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or residence +> of a person; absence;!® occupation 327 
the course of business dealing between persons;?® 


714. 

[a] Presumption mebuttes by slight 
proof.—Adger v. Ackerman, 115 Fed. 
124, 52 CCA 568. 

[b] Marriage of parties.—‘‘The pre- 
sumption of the continuance of im- 
moral relations does not arise where 
they have been rectified by a later 
marriage.’ Jackson v. Phalen, 237 
Mo. 142, 150, 140 SW 879 [foll Jackson 
v. Phalen, 237 Mo. 153, 140 SW 


24: 

12. Lehigh Valley Coal Co. v. 
Washko, 231 Fed. 42, 145 CCA 230; 
State v. Jackson, 79 Vt. 504, 65 A 657, 
8 LRANS 1245. 


13. Simmon’s Succ. 109 La. rhs 
ik 101; Walker v. Walker, 1 Mo. A. 
14. Randolph v. Easton, 23 Pick. 


SS ae 242; Rex v. Tanner, 1 Esp. 


ots - U. S—Mitchell v. U. S., 21 
Wall 350, 22 L. ed. 584; U. S. v. Deans, 
230 Fed. "957, 145 CCA’151. 

Ala.—Daniels v. Hamilton, 52 Ala. 
105; Wray v. Wray, 33 Ala. 187; State 
Bank v. Seawell, 18 Ala. 616. 

Ark.—Davis v. Sullivan, 7 Ark. 449; 
Prather v. Palmer, 4 Ark. 456. 

en ka Vv. ‘McDonald, 78 Til. 


Iowa.—In re Colton, 129 Iowa 542, 
105 NW 1008; Caudill v. Tharp, 1 
Greene 94. 

Ky.—Com. v. Pollitt, 76 SW 412, 25 
Kyl 790 

Me.—Greenfield v. Camden, 74 Me. 
56; Church v. Rowell, 49 Me. 367. 


Mass.—Kilburn v. Bennett, 3 Metc. 
199; Randolph v. Easton, 23 Pick. 
242; Wilmington v. Burlington, 4 
Pick. 174. 


ck ee v. Walker, 1 Mo. A. 

N. J.—Matter of Russell, 64 N. J. 
Eq. 313, 538 A 169 

N. Y.—Nixon v. Palmer, 10 Barb. 
175 [rev on other grounds § N.Y. 398]. 

N. C.—Ferguson v. Wright, 113 N. 
Cc: oot 18 SE 691. 

N. D.—Holtan v. Beck, 20 N. D. 5, 
125 NW 1048. 

Or.—State v. Meyers, 59 Or. 5387, 
117 P 818; tn ze Smith, 43 Or. 595, 73 
P7396, Lone ehes. 

Ss. be Bien v. Hecht, 22 S. D. 
301, 117 NW 367. 

Vi State v. Jackson, 79 Vt. 594, 
65 A 657, 8 LRANS 1245; Rixford v. 
Miller, 49 WA Cle 

a.—Reiniger v. Pierey, 77 W. 
Va. 62, 86 SE 926, 927 [cit Coley 

[a] In the case of a tramp con- 
tinuity of residence is not presumed. 
Ripley v. Hebron, 60 Me. 379. 

[b] Slight circumstances, shown 
either directly or presumptively, may 
rebut the presumption of continuity 
of residence. Holtan v. Beck, 20 N. 
D: 5, 125° NW 1048, 

16. In re Dolbeer, 149 Cal. 227, 86 
P 695, 9 AnnCas 795; Com. v. Pollitt, 
76 SW 412, 25 KyL "790. 

[a] Ilustration.— In case of a 
sift to a school district, subject to 
be defeated if testator’s son, who had 
disappeared, and who had not re- 
turned at testator’s death, should re- 
turn, the presumption was that he 
had not returned. Com. v. Pollitt, 

6 SW 412, 25 KyL 790. 

acy Where a witness was shown 
to have been absent when her depos- 
ition was taken, it will be presumed, 
in the absence of proof by the party 
objecting to the introduction of her 
deposition, that her absence contin- 
ued. In re Dolbeer, 149 Cal. 227, 86 
P 695, 9 AnnCas 795. 

17. McManus v. Peerless Casualty 
Coz. 214 Me. 98, 101, 95 A610’ ‘Leit 
Cyc]; Westinghouse Electric, ete., Co. 
v, Hodge, 181 Mo. A. 232, 167 SW 

[a] One shown to have been a 
professional gambler at some ante- 
cedent time will be presumed to have 
continued in that employment, 
McMahon vy. Harrison, 6 N. 43. 
18. Hastings v. Brooklyn L. Ins, 
Co., 138 N.Y. .473, 34 NW 289, 
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tenure of real!® or personal?° property, or of offi- 
cial? or fiduciary 22 position; tenancy in common 57% 
such as solveney or insol- 
vency ;2° the condition? and location 27 of inani- 
mate things; the collectibility of accounts;?* the 


financial condition,?* 


pendency of an action shown to 


menced;?° the influence of duress by threats;°° a 
designation by village trustees of a certain bank as 
a depositary ;*! the exclusive use of street railroad 
tracks on a certain street;°? the existence of a gas 


pipe or main in front of certain 


19. Alabama State Land Co. v. 
Kyle, 99 Ala. 474, 13 S 438; Rhodes 
v. Downing, 13 Ala. A. 494, 68 S 788; 
Leport v. Todd, 32 N. J. L. 124; Bradt 
v. Church, 39 Hun 262 [aff 110 N. Y. 
537, 118 NE 357]; Caffrey v. McFar- 

Diland: wee hitas 10ea.)b 5d. 

20. Buckley v. Buckley, 16 Nev. 
180; Jennings v. Brooklyn Heights 
RR, Cox 121 App. Div. 587, 106 NYS 
279; a ereeron v. Bockler, 73 Or. 494, 
505, 144 P 405 [cit Cyc]. 

21. U. S.—The Tribune, 24 FB. Cas. 

No. 14,171, 3 Sumn. 144. 

agate Kautman v. Stone, 25 Ark. 

6. 

Conn.—Stafford Springs St. R. Co. 
v. Middle River Mfg. Co., 80 Conn. 
373 66. AS77175: 

Ind.—Urmston v. State, 73 Ind. 175. 

Me.—Sawyer v. Knowles, 33 Me. 
208. 

Mich.—Kinyon v. Duchene, 21 Mich. 
98 


Mo. —Westinghouse HPlectric, etc., 
Co. v. Hodge, 181 Mo. A. 232, 167 SW 
1186. 

N. H.—Lucier v. Pierce, 60 N. H. 
13. 

Eng.—Rex v. Budd, 5 Hsp. 230; 
Stewart v. Dunn, 12 M. & W., 655, 
152 Reprint 1361. 

{a] Commissioner of  deeds.— 
Kaufman v. Stone, 25 Ark. 336. 

[b] Sheriff.—Norris v. State, 22 
phy 524; Lucier v. Pierce, 60 N. H. 
13. 
{e] Township supervisor.—Kinyon 
v. Duchene, 21 Mich. 498. 

{d]. President of corporation.— 
Westinghouse Electric, etc., Co. v. 
Hodge, 181 Mo. A. 232, 167 SW 1186; 
Sisk vw American Cent. F, Ins, Co., 
95 Mo. A. 695, 69 SW 687. 

{e] Treasurer of corporation.— 
Stafford Springs Corp. v. Middle Rub- 
ber Mfg. Co., 80 Conn. 37, 66 A 775; 
Mason v. Belfast Hotel Co., 89 Me. 
384, 36 A 624. 

{f] Master of vessel._—The Trib- 
24 BF. Cas. No, 14,171, 3 Sumn, 


gz] Beyond term.—There is no 
presumption that an officer continued 
to hold the office beyond the term 
for which he was elected or appoint- 
ed. Urmston v. State, 73 Ind. 175. 

22. lJowa.—In re Fisher, 128 lowa 


18, 102 NW 797. 
v. Knowles, 383 Me. 


Me.—Sawyer 
208. 

Mo.—McGuire v. Nugent, 103 Mo. 
161, 15 SW 551; Payne v. St. Charles 
First Nat. Bank, 48 Mo. A. 377. 

N. Y.—Seaman v. Jamison, 146 App. 
Dive428, Tein yvS. Tse: 

Vt.—Trask v. Karrick, 87 Vt. 451, 
89 A 472. 

[a] Where one took title to shares 
of stock in trust for another, it is to 
be presumed, in the absence of evi- 
dence, that he continued to hold them 
as trustee. In re Fisher, 128 Iowa 18, 
102 NW 797. 

23. Klumpke v. Henley, 24 Cal. A. 
35, 140 P 289, 3138. 

24. Ala. —Aycock v. Ft. Branch 
Milling Co., 182 Ala. 326, 62 S 94. 

Ga.— Wallace v. Hull, 28 Ga. 68. 

Ind.—Towns v. Smith, 115 Ind. 480, 
16 NE 811. 

Ky.—Ott v. Ott, 2 Ky. Op. 114. 

Mo. Bay eeet, Af Klepper, Pi93 Mo. 
A. 46, 130 SW 4 

N. H.—Scan ae v. Scammon, 28 


N. H. 419. 
R. I.—Smith, ete, Co. v. Arnold, 
93 A 656, 659 
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have been com- 


pears,°? 
premises;°° the 


(ferme @yens 
. Wis.—Body v. Jewsen, 33 Wis. 402. 

25. U. S.—Cleage v. Laidley, 149 
Wed. 346, 79 CCA 284, 

Ala.—Aycock v. Ft. Branch Milling 
Co., 182 Ala. 326, 62 S 94; Webb v. 
Eutaw, 9 Ala. A. 474, 68 S 687. 

Cal.—Coghill v. Boring, 15 Cal. 213. 

Conn.—Donahue v. Coleman, 49 
Conn. 464. 

Ill.—Wachsmuth v. Pennsylvania 
Mut. L. Ins. Co., 147 Ill. A. 510 [aff 
241 Till. 409, 89 NE 787, 132 AmSR 
226, 26 LRANS 411]. 

Ind.—Adams v. Slate, 87 Ind. 573; 
Lewis v. Michigan Stove Co., 54 Ind. 
A, 1, 102 NE 391. 

Iowa.—Sherman v. Smith, 169 NW 
216; Campbell v. Park, 128 Towa 181, 
101 NW 861, 104 NW 799 

Minn. —Redding Ve Godwin, 44 Minn. 
355, 46 NW 563. 

Mo.—Mullen v. Pryor, 12 Mo. 307. 

Mont.—Thornton-Thomas Mercan- 
Hans v. Bretherton, 32 Mont. 80, 
0 


N. H.—Scammon v. Scammon, 28 
N._H. 419. 

N. Y.—Rodgers v. Rodgers, 174 
NYS 24 


Porto Rico.—In re Fernandez, 7 
Porto Rico Fed, 296. 

Utah.—Rogers v. Ogden Bldg., etc., 
Assoe,, 30 Utah 188, 83 P 754; Jensen 
v. Montgomery, 29 Utah 89, 80 P 504; 
Merten. v. Robison, 25 Utah 205, 70 

Wis.—Body v. Jewsen, 33 Wis. 402. 

Ont.—Lawson v. McGeoch, 22 Ont. 
474 f{app dism 20 Ont. A. 464]. 

{a] Duration of presumption.— 
The presumption of continuance 
“must in some cases (and we think 
bankruptcy is one) be confined to a 
limited range to time.’ Donahue v. 
Coleman, 49 Conn, 464, 466 (the in- 
ference of continuance of bankruptcy 
for five months would be slight, 
since there are SO many ways ac- 
cording to common experience and 
observation in which an estate could 
come to a person in the interval). 

26. Ind.—Metzger v. Schultz, 16 
Ind, A. 454, 43 NE 886, 45 NE 619, 59 
AmSR 323. 

Ilowa.—Wheelan v. Chicago, etc., 
R. Co., 85 Towa 167, 52 NW 119. 

Mass.—Martin v. Fishing Ins. Co., 
20 Pick. 389, 32 AmD 220 

Mo.—Pope v. Kansas City Cable R. 
Co., 99 Mo. 400, 12 SW 891; Haskinges 
v. St. Louis, etc., R. Co., 58 Mo. 302. 

N. Y.—Wricht v. Orient Mut. Ins. 
Co., 19 N. Y. Super. 269. 


[a] Gas_ fixtures.—Herschkowitz 
v. Mutual L. Ins. Co., 93 Mise. 522, 
157 NYS 436. 


{b] Burglar alarm.—It will be 
presumed that a burglar alarm sys- 
tem installed in a store continued to 
perform its usual functions until the 
contrary is shown. Silverblatt v. 
Brooklyn Tel., ete., Co., 150 App. Div. 
268, 184 NYS 765 [rev 73 Misc. 38, 
132 NYS 253]. 

{c] A lighted lantern placed at 
the end of a pile of sand in a street 
early in the evening is presumed to 
have continued burning until the con- 
trary is shown. Carlson v. New York, 
150 App. Div. 264, 134 NYS 661. To 
same effect Macray v. Chelsea Fibre 
Mills, 145 App. Div. 588, 130 NYS 

[ad] The condition of piers, pav- 
ilions, and other encroachments upon 
a beach or shore, shown by photo- 
graphs, will be deemed to have con- 
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inoffensive nature of a dog;%+ a rule of a corpora- 
tion;?> and rules for the operation of street rail- 
roads.*6 A contract obligation shown to have exist- 
ed at one time will be presumed to continue until its 
discharge is shown,?? and accordingly an indebted- 
ness shown to have existed is presumed to continue.*® 
Where it is shown that certain property belongs to 
a particular person, the law presumes that the own- 
ership remains unchanged until the contrary ap- 
and a person is presumed to remain in 
possession of property of which he is shown to have 


tinued to the time of the trial of an 
action to enjoin such encroachments. 
Peo. v. Steeplechase Park Co., 82 
Misc. 247, 143 NYS 5038. 

[e] Goods delivered in good order 
to an initial carrier are presumed to 
continue so until they get into the 
possession of the final carrier, even 
though they are perishable. Dean v. 
Toledo, etce., R. Co., 148 Mo. A. 428, 
128 SW 10. 

{f] Evidence that a cattle guard 
was insufficient several months prior 
to an accident is sufficient to raise 
the presumption of its insufficiency 
at the time of the accident, in the 
absence of any evidence to show that 
its condition had been changed. 
Haskings v. St. Louis, Fie R. -€os 
58 Mo. 302. 

27. Wells v. Burbank, LZ NSE: 
893; Gernau v. Oceanic Steam Nav. 
Co., 21 NYS 371, 70 Hun 598, 23 NYS 
1143 [aff 141 N. Y. 588 mem, 36 NE 
739 mem]. 

[a] Highway.—Oyster Bay 
Stehli, 169 App. Div. 257, 154 NYS 
849 [aff 221 N. Y. 515, 116 NE 1079]. 

[b] If a tax list is shown to have 
been filed with the deputy secretary 
in due season, it may be presumed 
that the list remained there during 
the time required by law, if there is 
nothing to rebut such presumption. 
Wells v. Burbank, 17 N. H. 393. 

28. Thornton-Thomas Mercantile 
of: v. Bretherton, 32 Mont. 80, 80 P 

29. Williams v. Ellis, 101 Me. 247, 
63 A 818; State Sav. Bank v. Wayne 
County Cir. Judge, 95 Mich. 100, 54 
NW 6382. 

30. BSN Bank v. Bay, 90 Kan. 
506, 185 P 5 

31. Bath = ‘McBride, 163 App. Div. 
714, 148 NYS 836, 840 [rev on other 
grounds 219 N. Y. 92, 113 NE 789]. 

32. Jennings v. Brooklyn Heights 
R. Co., 121 App. Div. 587, 106 NYS 


435 

Fair v. Home a etc., Co., 
15 ment AS 705, 115) Pep 
ita Boler v. Noneurre 86 NYS 

35. Coston v. Ann Arbor R. Co., 
201 Mich..232, 167 NW 940; Paquin 
v. St. Louis, etc., re GOs 96 Mo. A. 
118; Adams v. L., etc., R. Co., 5 Tenn. 
Civ. As i373. 

86. Wagner v. United R. Co.’s 19 
Cal. A. 396, 126 P 186; Chicago City R. 
Co. v. Lowitz, 218 Ill., 24, 75 NE 755; 
Paquin v. St. Louis, ‘ete, R. Co., 90 
Mo. A. 118. 

[a] Iilustration.—Where a rule 
necessary to the safe and orderly 
operation of street railway cars has 
once been shown to be in force, the 
presumption is, in the absence of 
countervailing evidence, that it was 
in force at the time of an accident. 
Paquin v. St., Louis, ete., R. Co., 90 
Mo. A. 118. 
ic Love v. Edmonston, 27 N. C. 

38. erences v. Shea, 32 Cal. 
A. 369, 162 P 925. 

Colo.—Murto v. Lemon, 19 Colo. A. 
314, 75 P 160. 

Mo.—-Diel v. Stegner, 56 Me: AL 
535; Carder v. Primm, 52 Mo. 102;. 
Carder v. Primm, 47 Mo. As 301. 
NG C.—State v. McAlpin, 26 N. C. 

Pa.—Bell v. Young, 1 Grant 175, 

Vt.—Farr v. Payne, 40 Vt. 615. 

39. U. S.—Garner v. Providence 
Second Nat. Bank, 151 U. S. 420, 14 
SCt> 390, 38 LL: ed. 218; Stickney Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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been in possession at one time,?® although the in- 
ference may cease by reason of the lapse ‘of consid- 
erable time or the ephemeral character of the sub- 
ject matter.* Where the value of property at a prior 


BuUckney, Lok Us, S. al, wo SC OTT 
33 L. ed. 136; Fletcher v. Fuller, 126 


UR S53 40 VeISCE. 667080 00s. ed. ge. 
‘Fischer v. Neil, 6 Fed. 89; 
Mathoit, 26 F. Cas. No. 15,740, % 
Sawy. 142, 
Ala,—Jones v. Sims, 6 Port. 138. 
eo —Smith v. Graves, 25 Ark. 
Cal.—Metteer v. Smith, 156 Cal. 


572, 105 P 735; Hohenshell v. South 
Riverside Land, etc; sCos 1.28. Cal. 
G20, 61°P 371; Kidder v. Stevens, 60 
Cal. 414; Jennings v. Jordan, 31 Cal. 
A. 335, 160 P 576; Rock Ridge Park 
Co. v. Wells, 27 Cal. A. 28193149 oP 
792; Water Supply Co. v. Sarnow, 6 
Gal. A. 586,92 P 667. 

Bee wodand v. Benton, 6 Colo. 


Conn.—Chillingworth v. Eastern 
Tinware Co., 66 Conn. 306, 33 A 1009. 

Fla.—Carolina Buggy Mfg. Co. v. 
Williams, 71 Fla. 193, 70 S 1006. 

Ga.—Coleman, etc., Co. v. Rice, 105 
‘Ga. 163, 31 SE 424, 

Til. —Choisser v.. Peo:., 140 Ill. 21, 
29 NE 546; Butler v. Chapin, 28 Ill. 
230; Rengel v. Schoden, 178 Ill. A. 
TE Se Goethe v. Sunderland, 10 Il. 

Ind.-—Walters v. Delagrange, 183 
Ind. 497, 109 NE 758; Abbott v. 
Union Mut. L. Ins. Co., 127 Ind. :70, 
26 NE 153; McAfee v. Montgomery, 
Dieeinade GA 196,) 61 SNE 957% <Pitts- 
sburgh, ete., R. Co. v. Harper, 11 Ind. 
A: 481, 37 NE 41. 

Towa.—IJn re Fisher, 128 Iowa ae 


102 NW 797; State v. Dexter, 
Towa 678, 87 NW 417. 

Ky.—War Fork Land Co. v. Spivey, 
162 Ky. 600, 172 SW 1042; Cessna v. 
Thurman, 1 Bush 292, 89 AmD 628. 


La—Hunter v. Bennett, 15) a. 
Ann. 715. 
Md.—Peabody v. George’s Creek 


Coal, ete. Co., 120 Md. 659, 667, 87 
A 1997 fort Cyc]; Hammond v. Inloes, 
4 Md 

- Mass. aie eae v. Scott, 9 Cush. 148, 


55 AmD 49; Sawyer v. Spofford, 4 
‘Cush. 598. 

Mich.—Ormsby v. Barr, 22 Mich. 
8.0. 


Minn.—Lind v. Lind, 53 Minn. 48, 
E4 NW 934; Rhone v. Gale, 12 Minn. 
54, 


Miss. se peripen Varecn ville Bank, 
‘67 Miss. 77 A 

Mo.—Watson v. Garvin, 54 Mo. 353; 
Brown vy. Brown, 45 Mo. 412; Emer- 
son-Brantingham_ Impl. Co. v. Eng- 
Jand, (A.) 186 SW 1181; Osmer v. 
Le May- Wegman Brokerage Co., 155 
Mo. A. 211, 134 SW 65; Janssen. v. 
Stone, 60 Mo. A. 402; Zwisler v, 
Storts, 30 Mo. A. 163. 

Nev.—Buckley v. Buckley, 16 Nev. 
180; Hanson v. Chiatovich, 13 Nev. 
395; Table Mountain Gold, etc., Min. 
‘Co. v. Waller’s Defeat Silver Min. 
Co., 4 Nev. 218, 97 AmD 526. 

N. H.—Scammon v. Scammon, 28 
N. H. vere Smith v. Smith, 11 N. H. 
459. 

J.—Rowland v. Updike, 28 N. 
<elOr. 

“WL ¥.—Hughes v. Metropolitan El. 
R. Co., 130 te Y. 14, 28 NE765; Hagar 
v. Clark, WS IN, Ys. 45; Fry v. Bennett, 
Sue Ni Vaio 25 Cleveland Vis Boerum, 

IN. ‘ ot LMR RANA E 
A Div. 587, 114 N ra 
Gh ten: 39 Hun 262 {aff 110_N.. Y. 537, 
18 NE 357]; Flanders v. Merritt, 3 
Barb. 201; Ne-Ha-Sa-Ne Park Assoc. 
v. Lloyd, 25 Misc. 207, 55 NYS 108; 
Adair v. Lott, EN es 182; Jackson v. 

otter, 4 Wen 
po nto a Webster El. Co. 
Adams, 167 NW _ 330; Holtan v. Becks 
20 N. D. 5, 125 NW 1048. 

Or.—Templeton v. Bockler, 73 Or. 
494, 144 P 405; Marsters v. Umpqua 
Oil, Co; o Or. 374,-99 P 151, 12 
LRANS 825. 
art —Hartman v. Pittsburg Incline 
Plane Co., 11 Pa. Super. 438; Ebert v. 
Kaufmaprn, id, eee MDISt. 156. 

Porto Rico.—Principe v. American 
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R. Co., 22 Porto Rico 282. 

Ss. C.— Boozer v. Teague, 27 S. C. 
348, 3 SE 55 

Tex, Sain VW Hardy "Oil= Co; 
(Civ. A.) 152 SW 182, 183 [cit Cyc]. 

Vt. Speen v. Church, 80 Vt. 228, 
67 A 54 

Wash Collins v. Denny Clay Co., 
41 Wash. 136, 82 P 1012. 

Wis.—Harriman v. Queen Ins. Co., 
49 Wis. 71, 5 NW 12; Teetshorn v. 
Hull, 30 Wis. 162; U. S. v. De Coursey, 
1 Pinn. 508. 

Eng.—Wrotesley v. Adams, Plowd. 
187, 75 Reprint 287; Cockman v. 
Farrer, T. Jones 181, 84 Reprint 1206. 

fa] <A fortiori where ownership is 
shown at two different periods, owner- 
ship between such periods is pre- 
sumed. Powell v. Knox, 16 Ala. 364; 
Read v. Bennett, 23 Wis. 372. 

[b] Joint ownership of property 
is presumed to continue. Jones v. 
Sims, 6 Port. (Ala.) 138. 

{c] This presumption is stronger 
than the presumption of title or own- 
ership arising from another’s mere 
possession of the property, as the 
mere parting with the possession does 
not even raise a presumption of a 
change of title. Magee v. Scott, 9 
Cush. (Mass.) 148, 55 AmD 49; Saw- 
yer v. Spofford, 4 Cush. (Mass.) 598; 
Zwisler v. Storts, 30 Mo. A 163. 

[ad] Corporate stock.—(1) The pre- 
sumption of continuance has been ap- 
plied to ownership of corporate stock. 
Montgomery, etc., Plank-Road Co. v. 
Webb, 27 Ala. 618 (where the pre- 
sumption was held to continue for 
three years): Herries v. Wesley, 13 
Hun (N. Y.) 492... (2) But there is 
also authority for the view that such 
ownership is not a fact of such con- 
tinuous nature as to warrant the 
presumption. Sargent v. Waterbury, 
83 Or. 159, 161 P 443, 163 P 416. See 
supra § 28. (3) It may be that the 
true distinction is found in the nature 
of the corporation, for it seems reas- 
onable that, in the case of a small 
corporation whose shares are closely 
held, ‘a presumption of continuous 
ownership would be_ well justified, 
whereas there would be considerably 
less reason for such a presumption 
with respect to the stock of a large 
corporation whose stock is Hsted on 
some exchange and is the subject of 
numerous transfers. 

{e] Facts inconsistent with the 
presumption will, of course, prevent 
its arising. Peabody v. George’s 
Creek Coal, etc., Co., 120 Md. 659, 87 
A 1097. 

40. U. S.—lLazarus v. Phelps, aoe 
Urs) 202s SCUM2ZTi 639s tnsreds39 
Bayard v. Colefax, 3 ¥. Cas. No. 1; 30° 
4 Wash. C. C. 38; Thomas v. Hatch, 
23 F. Cas. No. 13, 899, 3 Sumn. 170. 

Ala.—Alabama State Land Co. v. 
Matthews, 168 Ala. 200, 53 S 174; 
Buck v. Louisville, ete., R. Co., 159 
Ala. 305, 48 S 699; Downs v. Bailey, 
135 Ala. 329. 33 S 151; Alabama State 
Land Co. v. Kyle, 99 Ala. 474, 13 S 43; 
Clements v. Hays, 76 Ala. 280. 

Conn.—Gray v. Finch, 23 Conn. 495. 

are Pega cag Vv. Fielding, 71 Fla. 1, 
70S 

eR con v. Rawlings, 79 Ga. 
354, 7 SE 212; Moore v. Furstenwerth- 
Uhl Jewelry Co., 17 Ga. A. 669, 87 SE 
1097. 

Ill.—Choisser v. Peo., 140 Ill. 21, 29 
NE 546; Butler v. Chanin, 28 Ill. 230; 
Rengel, v. Schoden, 178 Ill. A. 151; 


Burgener v. Lippold, 128 Ill. A. 590. 

Ky.—Forman v. Ambler, 2 Dana 
108. 

La.—Drummond vy. Clinton, etc., R. 
Co., 7 Rob 

Me.—Smith v. Booth Bros., etc., 


Granite Co., 112 Me. 297, 92 A 103. 
Mass.—Currier v. Gale, 9 Allen 522: 
Brown v. King, 5 Metc. 173. 
Mich.—Sanford v. Millikin, 144 
Mich. 311, 107 NW 884. 
Minn.—Lina v. Lind, 53 Minn. 48, 
54 NW 934; St. Paul Third Nat. Bank 
Vv. Stillwater Gas Co., 36 Minn. 75, 30 
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time is shown, such value may be presumed to con- 
tinue.*? A city charter will be presumed to remain in 
force as originally enacted,*? and where a city or- 
dinance is shown to have ‘been in force ou a cer- 


SSA 440; Armstrong v. Hinds, 8 Minn. 


Miss.—Newman Me Greenville Bank, 
€7 Miss. 770, 7S 40 

Mo.—Brown v. crore, 45 Mo. 412; 
dehssen v. Stone, 60 Mo. A. 402. 

N. H.—Cobleigh v. Young, 15 N. H. 
493; Smith v. Smith, 11 N..H. 459. 
oi J.—Den v. Kelty, LGs Need. ee 


N. Y.—Matter of McCarty, 141 App. 
Div. 816, 126 NYS 699; Elias v. Ham- 
mer, 102 SUB 665, 169 NYS 571; 
Adair v. Lott, 8 Hill Te Saunders v. 
Spring perees 4 “Wend. 429, 

N. D.—Holtan v. Beck, 20 N. D. 5, 
125 NW 1948. 

Okl.—Wails v. Farrington. 27 Okl. 
754, 116 P 428, 35 LRANS: 1174. 

Pa.—Hood v. Hood, 2 Grant 229. 
seen .—Watkins v. Specht, 7 Coldw. 


Tex.—Hill v. Lofton, (Civ. A.) 165 
SW 67, 70 [cit Cyc]. 

Vt.—State v. Atkinson, 24 Vt. 448; 
Chilson v. Buttolph, 12 Vt. 231. 

Wash.—Balch v. Smith, 4 Wash. 
497, 30 P 648. 

Wis.—Smith v. Hardy, 36 Wis. 417. 

Eng.—Smith v. Stapleton, Plowd. 
426, pe Reprint 642. 

N. B.—Colonial Inv., 
Demerchant, 38 N. B. 431. 

[a] “The adverse possession of 
land is a fact continuous in its nature, 
and that if it be shown to have ex- 
isted at any time it will be presumed 
to have continued thereafter until 
evidence is adduced showing that it 
is not.” Alabama State Land Co. v. 
Matthews, 168 Ala. 200, 202, 53 S 174. 
To same effect Buck y. Louisville 
ete., R. Co., 159 Ala. 305, 48 S 699. 

[b] Possession of agent.— Evidence 
that property was placed in the pos- 
session of plaintiff's agent for sale 
was sufficient to show that the pos- 
session continued at the time it was 
taken by defendant. Sanford v. Milli- 
kin, 144 Mich. 311, 107 NW 884. 

[e] Possession of land by a mort- 
aes will be presumed to be continu- 
ous. Smith v. Booth Bros. etc., 
Granite Co., 112 Me. 297, 92 A 108. 

[ad] Where it appears that a will 
was delivered to testatrix at the time 
of its execution, her possession there- 
of will be presumed to have continued 
until the contrary is made to appear. 
Matter of McCarty, 141 App. Div. 816, 


etcl,, Co.u Vv. 


126 NYS 699 [aff 68 Mise. 283, 125 
NYS 160]. 
[e] The same rule applies as re- 


gards the character of the possession. 
eee ey v. McFarland, 1 Phila. (Pa.) 


41.. Adams v. Clark, 53 N. C. 56. 
See also supra § 28. 

[a] “Where a firm is engaged in 
merchandising, and in continued buy- 


ing and selling of commodities inh 
their line of business I do not see 
how the presumption arises. that 


goods purchased and shown to be 
in the possession of such firm are 
presumed to continue in their pos- 
session for four and a half months 
thereafter.’’ Bethel v. Linn, 63 Mich. 
464, 474, 30 NW 84. 

42. U. S.—Birge-Forbes Co. 
Hege, 248 Fed. 686, 160 CCA 536. 

I1l.—Nash v. Classon, 55 Ill. A. 356 
{aff 163 Ill. 409, 45 NE 2761. 

Mich.—Howland y. Davis, 40 Mich. 
545... \ 

Mo.—Merrill Chemical Co. v. Nick- 
ells, 66 Mo. A. 678; Jennings v. Spark- 
man, 48 Mo. A. 246. 

N. J.—Wichern v. U. S. Express Co., 
(Sup.)..83 A. 776. 

Or.—Maxson v. Ashland Iron 
A ey So cOR OD. OO 5 EN Odguel Od wie 


[a] Where the market value of 
corn on a certain day is shown it 
will be presumed that it was of the 
same value on the next day. Nash 
v. Classon, 55 Ill. A. 356. [aff 163 I11. 
409, 45 NE 276]. 

43. Rusk v. Montgomery, 80 Or. 93, 
156 P 435. 
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tain date, the presumption is that it continued in 
force.** A highway or street once legally laid out 
will be presumed to continue until the contrary is 
shown.*® Where it appears that a certain judge pre- 
sided at some of the judicial steps in a partition 
proceeding, it will be presumed, in the absence of a 
showing to the contrary, that he presided through- 


out.*® 


[§ 30] 4. Past Existence of Fact or Condition. 
As a general rule proof of the existence of a present 
condition or state of facts does not raise any pre- 
sumption that the same condition or facts existed 
at a prior date.47 There are, however, cases in which 
a contrary view has been asserted;** usually where 


44. Hill v. Condon, 14 Ala. A. 332, 
70 S 208; Pittsburgh, ete., R. Co., v. 
Macy, 59 Ind. A. 125, 107 NE 486; 
Burke v. City, ete. Contract Co., 133 
App. Div. 118, 117 NYS 400. 

45. Cohoes v. Delaware, etc., Canal 
Co., 134 N. Y. 397, 31 NE 887; Horey 
v. Haverstraw, 124 N. Y. 273, 26 NE 
oe Beckwith v. Whalen, 65 N. Y. 
322. 

46. Hector v. Warren, 225 Mo. 255, 
OSs GE Sh eobael ani pe enloten 
Plowd. 427, 75 Reprint 64 

47. U. S—Corbin v. U. S, 181 Fed. 
296) 1047(CCA. 278) 

Ala.—Murdock v. State, 68 Ala. 567. 

Ark.—B. L. F. E. v. Cole, 108 Ark. 
527, 158 SW 153; Butler v. Henry, 48 
Ark, 551, 3 SW 878 

Cal.— Cerruti Mercantile Co. v. Simi 
Hand Co, tT Call 2545 W5e ie V2 7s 
In re Dolbeer, 149 Cal. 227, 86 Pp 
695, 9 AnnCas 795; Windhaus v, Bootz, 
92 Cal. Gin, 28 Pa5575 Peo. v. Quong 
Sing, 20 Cal. A. 26, 127 P 1052; Mc- 
Dougald v. Southern Pac. R. Co., 9 
Cale 36 oS Oso. 

Til.— Erskine v. Davismwode Ml 25 15 

Towa.—Boyd v. Buick “Auto. Got 
182 Towa 306, 165 NW 908: Adams 
v. Junger, 158 Iowa 449, 139 NW 1096; 
In re Brigham, 144 Iowa 71, 120 
NW 1054; Commercial Nat. Bank v. 
Gilinsky, 142 Iowa 178, 120 NW 476, 
134 AmSR 406; Croft v. Chicaro. etc., 
R. Co., 134 Towa 411, 425, 109 NW 723 
[eit Cyc]; State v. Dexter, 115 Iowa 
678, 87 NW 417; State v. Hubbard 
60 Towa 466, 15 NW 287. 

Kan.—State v. Durein, 70 Kan. 8, 78 
P 152, 15 LRANS 908; Toneka’ v. 
Chesney, 66 Kan. 480, 71 P 843. 

Ky.—Hyatt v. James, 2 Bush 463, 
92 AmD 505. 

Be cee aati v. Lytle, 4 La. Ann. 

Mass.—Ceresola v. Joseph F.. Paul 
Co., 224 Mass. 395, 113 NE 358; Hing- 
ham v. South Scituate, 7 Gray 229. 

Mich.—Blank v. Livonia, 79 Mich. 
1,44 NW 157. 

Miss.—Masonic Ben. Assoc. v. Hos- 
kins, 99 Miss. 812, 56 S 169. 

Mo.—Newcomb v. New York Cent., 
ete., R. Co., 169 Mo. 409, 69 SW 348. 

Nev. —Tonanah, ete.; R. Co. v. Fel- 
lanbaum. 32 Nev. 278, 107 P 882, LRA 
1918D 584, |. 

N. J.—Dixon vy. Dixon, 24 N. J. Eq. 


Looe 

N. Y.—Macray v. Chelsea Fibre 
Mills, 145 Ann. Div. 588,130 NYS 339. 

N. Jarvis v. Vanderford, 116 N. 
(Qh 147, TASH S02: 

Tex.—Henderson v. Lindley, 75 
Mex. 1852 88a Lea SWOT Rallis ay: 
Parish, (Civ. A.) 151 SW 1089; Milmo 
Nat. Bank v. Cobbs, (Civ. A.) 128 SW 
151; Western Union Tel. Co. v. ‘Hugh- 
ey, 55 Tex. Civ. A. 403, 118 SW 1130; 
Uecker v. Zuercher, 54 Tex. Civ. A. 
289. 118 SW 149. 6 


Utah 89. 80 P 504. 
Vt.—Martyn v. Curtis, 67 Vt. 263, 


31 A 296. . 

Wis.—Pierce v. Stolhand, 141 Wis. 
286, 124 NW 259; Ellis v. State, 
LSS Wiss S13, b24. LEO INWe TIO; 138. 
AmSR 1022, 20 LRANS 444; Body v. 
Jewsen, 33 Wis. 402. 

N. B.—Cullen v. Voss, 15 N. B. 464. 


“Tt is an elementary principle of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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evidence that, as a general rule, pre- 
sumptions do not run backward; that 
while ‘when the existence of a per- 
son, a personal relation, or state of 
things is once established by proof, 
the law presumes that the person, per- 
scnal relation, or state of thines con- 
tinues to exist as before, until the con- 
trary is shown, or until a different 
presumption is raised from the na- 
ture of the subject in question’ 
(State v. Chittenden, 127 Wis. 468, 
107 NW 500; Greenl. Evi. § 41), there 
is no retroactive evidentiary infer- 
enee, especially reaching backward 
materially. So, proof of insanity or 
insolvency at a particular time, is 
not competent to prove, on the prin- 
ciple of natural and probable relation, 
the same condition a _ considerable 
period prior thereto. But the ques- 
tion of whether a circumstance is of 
sufficient probative force to have the 
dienity of a legal presumption of 
fact, establishing the matter in con- 
troversy, prima facie, as in case of 
the rule stated, is one thing, and that 
of whether it is so utterly void of 
power as to be outside the realms 
of competency and so irrelevant, is 
quite another.’ Ellis v. State, supra. 

{a] Tlustration—It cannot’ be 
presumed as a matter of law that the 
houses in the built-up part of a town 
were the same in 1910 as in 1891, 
when the town was made the county 
seat. Ralls v. Parish, (Tex. Civ. A.) 
151 SW 1089, (Civ. A.) 149 SW 810. 

[b] Proof of the insanity of a 
person carries no presumption of its 
past existence. In re Dolbeer, 149 
Caly.227, 86 P 695, 9 AnnGas 795. 

[ce] Proof that a person held a 
particular office at a certain time 
does not ruise a presumption that he 
held such office considerably prior 
to such time. Barelli v. Lytle, 4 La. 
Ann. 557; Jarvis v. Vanderford, 116 
INGO aT. 2th Si s02. 

[ad] The presumption of coverture 
is prospective from the time when it 
is shown to exist. and not retrosnec- 
tive. Erskine v. Davis, 25 Ill. 251. 

48. Barker v. Chicigo, ete., R. Co., 
51 Ind. A. 669, 99 NE 135; Sandiford 
v. Hempstead, 97 App. Div. 163, 90 
NYS 76 [aff 186 N. Y. 554 mem, 79 
NE 1115 mem]; Washington, etc., R. 
Co. v. Vaughan, 111 Va, 785, 69 SE 
1035; Doe v. Young, 8 iO Ban63s00; 
55 ECL 68, 115 Reprint 798. 

“The inference may be carried up- 
wards as well as downwards.” Doe 
v. Young, supra. 

49. Ga.—Gaulden v. Lawrence, 33 
Gai 15 9s 

Iil.—Gibson v. Brown, 214 Ill. 330, 
73 NEY 578. 

Ind.—Barker v. Chicago, etc., R. 
Co., 51 Ind. A. 669, 99 NB 135. 

Towa.—In re Brigham, 144 Towa 71, 
120 NW 1054. 

“pee —Dohan vy. Wilson, 14 La. Ann. 
vo. 

N. Y.—Sandiford v. Hemnstead, 97 
App. Div. 163, 90 NYS 76 [aff 186 N. Y. 
554 mem, 79 NEI 1115 mem]. 

fa] Such a presumption has been 
applied to: (1) The status of a per- 
son aS unmarried. Gibson v. Brown, 
214 Ill. 330, 73 NE 578. (2) Physi- 
cal infirmities of a slave. Gaulden v. 
Lawrence, 33 Ga. 159. (3) Insolvency 


[§§ 29-32 


the present condition or state of facts is one that 
would not ordinarily exist unless it had also existed 
at the time as to which the presumption is invoked.*® 
An inference that a state of affairs existed at a cer- 
tain time may be reinforced by evidence that it con- 
tinued to exist at a subsequent time.°° 
Future Existence of Fact or Condi- 
There is no presumption that a state of facts 
or conditi ons which is shown to exist will continue to 
exist in the future.*+ 

[§ 32] 6. Identity of Persons—a. 
It is an inference of fact that identity of name in- 
dicates an identity of person ;°2 and it has been held 
that the court itself will assume the inference to be 


In General. 


of an individual or corporation. In 
re Brigham, 144 Iowa 71, 120 NW 
1054; Campbell v. Park. 128 Iowa 
181, £01 NW 861, 104 NW 799; Em- 
merich v. Hefferan, 58 N. Y. Super. 
217, 9 NYS 8091 [cit Strong v. Law- 
rence. 58 Towa 55, 12 NW 74; Carlyle 
V- Rich, 73) IN-5 EL. 44). Contra Coghill 
. 213; Ellis v. State, 
139 NW Tel OS ake fh 
20 LRANS 444. (4) 
The tidal shifting of channels. Sand- 
iford v. Hempstead, 97 App. Div. 163, 
90 NYS 76 [aff 186 N. Y. 554 mem, 79 
NE 1115 mem]. 

[b] “Evidence of profound intox- 
ication would, of course, be evidence 
that an intoxicated condition has ex- 
isted, at least, for a short time.” 
State v. Hubbard, 60 Iowa 466, 468, 
15 SW 287. 

[ec] Physical conditions.—“While 
it may be common knowledge that 
these shores have shifted very mater- 
ially within the memory of man and 
probably to considerable extent in 
the last 200 years, yet in the absence 
of all proof upon this subject I must 
assume that the present existing 
physical conditions are as they have 
always been.” Somerville v. New 
York, 78 Mise. 203, 209. 7 NYS 919, 

[d] Condition of railroad switch.— 
It is a reasonable inference or pre- 
sumption that, because a switch was 
oren at the time of an accident, it 
was open some thirty or sixty seconds 
before. Parker v. Chicago, etc., R. 
Co., 51 Ind. A. 669. 99 NE 135. 

50. Howland v. Davis, 40 Mich. 545. 

51. U.S.—Brooks v. U. S., 146 Fed. 
228, %6 CCA 58, 

Ala.-—Hall, etc., Woodworking 
Mach. Co. v. Ha ley Furniture, ete., 
on te 174 Ala. 190, 56 S 726, LRA1918 


Ga. * wikins v. Georgia Casualty 
Co., 19 Ga. A. 162, 91 SE 224. 
219 


Mass.—Keenan  v. Keenan, 
Mass. 107, 106 NE 568. 
N. Y¥.—Covert v. Gray, 34 HowPr 


450. 


Pa.—Hoober v. New Holland Water 
Co., 43 Pa. Super. 262. 
Tex.—Philadelphia F. Assoc. v. La 
Grange Compress Co., 50 Tex. Civ. A. 
UTZ. 109) SW iss: 
are B.—Tozer v. McIntosh, 39 N. B. 


{al There is no presumption: (1) - 


As to the permanency of knowledge. 
Philadelphia F. Assoc. v. La Grange, 
etc.,.,CompressGo,., 50) Tex. Give ree 
Lye, 109 SW 1134. (2) That an 
injury to property is permanent. 
Hoober v. New Holland Water Co., 
43 Pa. Super. 262. (3) That a war 
will continue for the full term of a 
nerson’s enlistment. Ses v. Gray, 


Swindall. v. Ferd, 184 
Ala. . Maan 63. S 651; Neilson v. State, 
151 Ala. 2, 43 8 966; Wilson v. Holt, 
83 Ala. 528, 3 S 321, 3 AmSR 768; 
Garrett v. State, 76 A@a. 18; Moog v. 
Benedicks, 49 Ala. 512; Givens We 
Tidmore, 8 Ala. 745. 

Cal.—Lee v. Murphy, 119 Cal. 364, 
5rP 549, 955> Peo..v. Rolfe, 61" Cal. 
540; Douglas v. Dakin, 46 Cal. 49; 
Garwood v. Garwood, 29 Cal. 514; 
Carleton v. Townsend, 28 Cal. 219: 
Thompson. v. Manrow, 1 Cal. 428. 


= 


§ 32] — 


correct in the absence of evidence to the contrary.®? 

A frequent application of this rule is found in 
cases where, in deraigning title, identity of name in 
successive conveyances is held to create a prima 
facie presumption of identity of person.*4 

The strength of the inference may be augmented 
by the fact that the name is not of common cccur- 
renee,°> or that there is other identification,®® .such 
as that furnished by a document produced from 


EVIDENCE 


set C.—Crandall v. Lynch, 20 App.| A.) 116 SW 823; Grant v. Searcy, (Civ. 


Pete Eta v. Carruth, 18 Fla. 

Ga.—-Mullery v. Hamilton, 71 Ga. 
720, 51 AmR 288; Copeland v. Monroe, 
16 Ga. A. 586, 85 SI 789. 

Tll.—Allen v. Chicago, 176 Ill. 113, 
52 NI. 33; Ferguson v. Schools, 168 
TH PA 225% 

Bees Hendricks v. State, 26 Ind. 

TIowa.—Des Moines Sav. Bank v. 
Kennedy, 142 Iowa 272, 120 NW 742. 

Kan.—Bayha v. Mumford, 58 Kan. 
445, 49 P 601. 

Ky.—Cobb v. Haynes, 8 B. Mon. 
Anas Cates v. Loftus, 3 A. K. Marsh. 


La.—Pearce v. Haas, 122 La. 376, 
878, 47 S 687 [cit Cyc]. 

Me.—Grindle v. Stone, 78 Me. 176, 
3 A 183. 

Mich.—Durfee v. Abbott, 61 Mich. 


.471, 28 NW 521; Campbell v. Wallace, 


46 Mich. 320, 9 NW 432; Goodell v. 
Hibbard, 82 Mich. 47. 
McClary, 43 


Minn.—Morris Vv. 
Minn. 346, 46 NW 238. 

Mo.—State v. Woods, 204 SW 21; 
State v. Court, 225 Mo. 609, 125 SW 
451: Hunt v. Searcy, 167 Mo. 158, 
67 SW 206; Geer v. Missouri Lumber, 
etc., Co., 134 Mo. 85, 34 SW 1099, 56 
AmSR 489; State v. McGuire, 87 Mo. 
642; Long v. McDow, 87 Mo. 197; La 
Riviere v. La Riviere, 77 Mo. 512; 
State v. Kelsoe, 76 Mo. 505; Phillips 
Vv. vans, 64 Mo: 17, 233. State. v. 
Moore, 61 Mo. 276; Gitt v. Watson, 18 
Mo. 274; Flournoy v. Warden, 17 Mo. 
435; Hoyt v. Davis, 21 Mo. A. 235; 
Batchelor v. Vornbrock, 15 Mo. A. 600. 
Pee Serle v. Pease, 2 Mont, 

50. 

Nebr.—-Bresee v. Parsons, 87:Nebr. 
$27, 127 NW 123; Rupert v. Penner, 
25 Nebr. 587, 53 NW 598,17 LRA 824. 

IN. J.—Green, v. “Heritage, 63..N. J. 
L. 455, 43. A 698 [rev on other 
grounds 64N. J. L. 567, 40 A 634]. 

INGe\e— PeOn Va Slit, (45 Nowe tC2> 
3 Lans. 201; Hatcher v. Rocheleau, 
18 N. Y. 86; Douler v. Prudential Ins. 
Co. of America, 143 App. Div. 537, 
128 NYS 396; Hoffman v. Metropoli- 
taneous dns Co.) £41) App, Divs, (713; 
126 NYS 1436; Hoffman v. Metropoli- 
tan da Ins. ‘Co., 135 App. Div. 739, 
119 NYS 978; Agate v. Richards, 18 
N. Y. Super. 456; Fink v. Manhattan 
R. Co., 15 Daly 479, 8 NYS 327, 18 NY 
CivProe 141, 24 AbbNCas 81; Matter 
of Kennedy, 82 Misc. 314, 143 NYS 
404; Bloomingdale v. Keller, 68 Misc. 
337, 123 NYS 948; Doherty v. Mutual 
L.. Ins. Co., 166 NYS 838; Jackson v. 
King, 5 Cow. 237, 15 AmD 468. 

INGO State. weeElerreny lisa Ne eG. 
£01; 92 SE 596; Freeman v. Loftis, 51 
Nin Car 024. 

Nj Di —State. ve, Kilmer, 31 JN. \D: 
442, 153 NW 1089, AnnCasi917E 116 
[quot Cyc]. 

Oh.—Hazzard v. Nottingham, Tapp. 
160. 

Pa.—McConeghy v. Kirk, 68 Pa. 
200: Hamsher v. Kline, 57 Pa. 397; 
Wallace v. McElevy, 2 Grant 44; In 
re Yardley, 21 Pa. Dist. 518; Ex p. 
ackerman, 3 Del. Co. 406; Burns v. 
Hyatt, 1 PaLJR 323. 

S. C.—Quarles v. Collier, 34 S.C. L. 
223. 

Ss. eee ig v. Wynn, 4 S. D. 
40, 54 NW_1 . é 

Tenn.—Tharpe v. Dunlap, 4 Heisk. 
674. 

Tex.—Leland v.' Eckert, 81 Tex. 
226, 16 SW 897; Chamblee y. Tar- 
box. 27 Tex. 139, 84 AmD 614: McDoel 
vy. Jordan. (Civ. A.) 151 SW. 1178; 
Blunt v. Houston Oil Co., (Civ. A.) 
146 SW 248; Ryle v. Davidson, (Civ. 


» 


A.) 35 SW: 861. 

Vt.—Cross v. Martin, 46 Vt. 14; 
Bogue v. Bigelow, 29 Vt. 179. 

Wash.—State v. Le Pitre, 54 Wash. 
166, 103 P 27, 18 AnnCas 922; Ritchie 
v. Carpenter, 2 Wash. 512, 28 P 380, 
26 AmSR 877. 

Eng.—Sewell v. Evans, 4 Q. B. 626, 
45 ECL 626, 114 Reprint 1034; Simp- 


son v. Dismore, 9 M. & W. 47, 152 
Reprint 21. But compare Mid- 
dleton v. Sandford, 4 Campb 34; 


Smith v. Fuge, 3 Campb. 456; Hodg- 
kinson v. Willis, 3 C- 1pb. 401; Giles 
v. Cornfoot, 2 C. & K. 658, 61 ECL 
653; Whitelocke v. Musgrove, 1 
Cromp. & M. 511, 149 Reprint 502; 
Studdy v. Sanders, 2 D. & R. 347, 16 
ECL 93; Barber v. Holmes, 3 Esp. 190. 


Ont.—Hesketh v. Ward, 17 U. C. 
OF Bia 90: 
fa] Identity of given names of a 


woman, in connection with circum- 
stances showing probability that one 
was her maiden name and the other 
her name after marriage, may afford 
a presumption of identity of person. 
Dowdy v. McArthur, 94 Ga 577, 21 
SE 148; Chamblee v. Tarbox, 27 Tex. 
139, 84 AmD 614. 

[b] Identity of family names and 
of initials of the other names will 
not support an inference of identity 
of persons. Bennett v. Libhart, 27 
Mich. 489; Andrews v. Wynn, 4 S. D. 
40, 54 NW 1047. 

{c] If a person answers when ad- 
dressed by a certain name, it is some 
evidence that he is a particular per- 
son of that name, where the sur. 
roundings tend to support the infer- 
ence. Garrett v. State, 76 Ala. 18, 
22; Collier v. Nokes, 2 C. & K. 1012, 
§1 ECL 1012; Reynolds v. Staines, 2 
Cre KV 455 GT CliL 45, 

fd] Where names are not identi- 
cal, identity of persons will not be 
presumed. Johnson vy. Baker, (Fla.) 
TA _S521:0- 

53. Ala.—Swindall v. Ford, 184 
Ala. 187, 63 S 651; Wilson v. Holt, &3 
Ala. 528, 541, 8 S 321, 3 AmSR 768; 
Davis v. State, (A.) 75 S 825. 

Ark.—Driver v. Lanier, 66 Ark’ 
126, 49 SW 816; McNamee v. U. S., 
11 Ark. 148. 

Cal.—Garwood v. Garwood, 29 Cai. 
514. 

Colo.—Coon v. Rigden, 4 Colo. 275. 

G1i,—Clark v. Pearson, 53 Ga. 496. 

Ill.—Brown v. Metz, 33 Ill. 339, 85 
AmD 277. 

Ind.—Aultman v. Timm, 93 Ind. 158; 
Wire v. Heaston, 5 Ind. 539. 

Kan.—Bayha v. Mumford, 58 Kan. 


445. 49 P 601. 

Mich. — Howard v. Rockwell, 1 
Dovel. 315. 

Mont.—Stapleton v. Pease, 2 Mont. 
550. 

N. D.—State v. Kilmer, 31 N. D 


442, 153 NW 1089, 1091, AnnCas1917E 
116 [quot Cyc]. ; 
Oh.—Hazzard v. Nottingham, Tapp. 
192: 
Pa.—In re Yardley, 21 Pa. Dist. 518. 
R. I.—Liscomb vy. Eldredge, 20 R. 
I. (385; 38- A’ 1052: : 
Tenn.—Tharpe v. Dunlap, 4 Heisk. 
4. 
76 


Tex.—-Roberston v. Du Bose, 


Tex. 1,13 SW 300. 


Hng.—Hennell v. Lyon, 1 B. & Ald.: 


182, 106 Reprint 67; Hamber v. Rob- 
erts, 7 C. B. 861, 62 ECL 861, 137 
Reprint 341. i 

{a] Identity of adverse parties to 
an action (1) by reason of identity 
of name has been presumed on de- 
murrer to a declaration (Sweetland v. 
Porter, 43 W. Va. 189, 27 SE 352), (2) 
but not presumed on appeal from a 
judgment in the action (Wilson v. 


[22C.J.] 93 


proper custody,*’ or similarity in handwriting.®® A 
fortiori identity of name together with confirmatory 
facts or circumstances is sufficient to warrant an in- 
ference of identity of persons.®? On the other hand 
the strength of the inference depends largely upon 
circumstances, and these may defeat entirely the 
presumption that would otherwise arise from mere 
identity of name.® | 

The initial of a middle name inserted in one of the 


Benedict, 90 Mo. 208, 2 SW 288), (3) 
or on a collateral attack thereon 
(Bryan v. Kales, 3 Ariz. 423, 31 P 517). 

[b] On the other hand it has been 
said that identity of names is “a fact 
from which the jury, not the court, 
might draw an inference.” Hendricks 
v. State, 26 Ind. 493, 495. 

54. U. S.—Stebbins v. Duncan, 108 
U. S. 32, 2 SCt 318, 27 L. ed. 641. 

Cal.—Ward v. Dougherty, 75 Cal. 
240, 17 P 193, 7 AmSR 151; Mott v. 
Smith, 16 Cal. 533. 

D. C.-—Scott v. Hyde, 21 D. C. 531. 

Iil.— Brown v. Metz, 33 Ill. 339, 85 
AmD 277; See also Graves v. Colwell, 
90 Ill. 612 (holding it to be a legal 
prima facie presumption that the 
father is intended where he has a son 
of the same name). 

Iowa.—Gilman v. Sheets, 78 Iowa. 
499, 48 NW 299. 


Ky.—Taulbee v. Buckner, 91 SW 
734, 28 KyL 1246. 
Mich.—Tillotson v. Webber, 96 


Mich, 144, 55 NW 837; Goodell v. Hib- 
bard, 32 Mich. 47. 

Minn.—Morris v. McClary, 43 Minn. 
346, 46 NW 238. 

Mo.—Geer v. Missouri Lumber, etc., 
Co., 184 Mo. 85, 34 SW 1099, 56 AmSR 
489 [cit Mosely v. Reily, 126 Mo. 124, 
28 SW 895, 26 LRA 721]; Gitt v. Wat- 
son, 18 Mo. 274 [cit Flournoy v. Wor- 
den, 17 Mo. 435]; Einstein v. Holladay- 
Klotz Land, etec., Co., 132, Mo. A. 82, 
118 SW 859. 

N. Y.—Peo. v. Snyder, 41 N. Y. 397; 
Jackson v. Cody, 9 Cow. 14); Jackson 
v. King, 5 Cow. 237, 15 AmD 468. 

N. C.—Nicholson v. Fureka Lumber 
Co., 160 N. C. 33, 36, 75:SE 730, Ann 
Cas1914C 202 [cit Cyc]. 

Tex.—Smith v. Gillum, 80 Tex. 120, 
15 SW 794; Robertson v. Du Bose, 76 
Tex. 1, 13 SW 300; Clark v. Groce, 16 
Tex. Civ. A. 453, 41 SW 668; Grant v. 
Searcy, (Civ. A.) 385 SW 861. 
pee B.—Simpson v. Malcolm, 43 N.. 


el OB 
Ont.—Wallbridge v. Jones, 33 U. C. 
Q. B. 613; Nicholson v. Burkholder, 21 
UNCHO + B24 08 

[a] Given name and _ initial.—A 
given name and an initial, being the 
first letter of such name, may be 
presumed to indicate the same person. 
ae v. Ross, 89 Iowa 661, 57 NW 


55: Sewell v. Evans, 4 Q. B. 626, 
45 ECL 626, 114 Reprint 1034. See 
also Sperry v. Tebbs, 10 Oh. Dec. 


(Reprint) 318, 321, 20 CincLBul 181 
(“Identity of names, when the name 
is not common, is evidence tending to 
prove identity of persons, and when 
Loth the surnames and given names 
are identical, it strengthens that pre- 
sumption’). But compare Mooers v. 
Bunker, 29 N. H. 420, 431 (“If a ques- 
tion is made, a jury is not at liberty 
to presume that a person even of so 
peculiar a name as Timothy Mooers, 
is the same person as the man of the- 
same name [the plaintiff] who is 
shown to be entitled to a particular 
estate’). 

56. Stebbins v. Duncan, 108 U. S. 
32, 2 SCt 313, 27 L. ed. 641; Bennett v. 
Libhart, 27 Mich. 489; Bulkeley v. 
Butler, 2 B. & C. 434, 9 ECL 194, 107 
Reprint 446. 

57. Simpson v. Dismore, 9 M. & W. 
47, 152 Reprint 21. 

58. Sewell v. Evans, 4 Q. B. 626, 
45 ECL 626, 114 Reprint 1034; Sayer 
v. Glossop, 2 Exch. 409, 154 Reprint 
552; Greenshields v. Crawford, 9 M. 
& W. 314, 152 Reprint 133; Hesketh v. 
Ward, 17 U. C. C. P. 190; Nicholson v. 
Burkholder, 2 UNCP OB 108) 1448 

59. Ayers v. Ratshesky, 213 Mass. 
589, 598, 101 NE 78 [cit Cycl. 

60. Ala.—Stevenson vy. Murray, 87 


[22 C. J.] 


names does not destroy the inference of identity, 
but it is otherwise where the middle initials of two 


names are dissimilar.® 


Identity cannot be inferred where evidence is in- 
troduced to contradict the inference,®* where incon- 
gruity appears in diversity of function,°* or where 
the transactions in question are too remote to be 


relevant.® 


A conflicting presumption of law, such as the 
presumption of innocence,®® of the validity of a 
contract,®7 or of regularity, may overcome the pre- 
sumption of identity of a person arising from iden- 


tity of name.®® 
[§ 33] b. Writer of Letter. 


Ala. 442, 6S 301. 
Fla.—Liddon v. Hodnett, 22 Fla. 


Meee 

143 Ind. 306, 
33 42 NE 727. 
a H.—Jones v. Parker, 20 N. H. 


- Tex.—McNeil v. O’Connor, 79 Tex. 
227, 229, 14 SW 1058. 

61. Hunt v. Stewart, 7 Ala. 525; 
Union Drain. Dist. No. 3 v. Ullrich, 
273 Ill. 165, 112 NE 456. 

62. Gibson v. Foster, 24 Colo. A. 
434, 135 P 121; Ambs v. Chicago, etc., 
R. Co., 44 Minn. 266, 46 NW 321. 

[a] Reason for rule.—‘In such 
cases the difference of the respective 
middle name or middle initial of the 
two persons is a conclusive method 
of distinguishing one from the other. 

The very fact that two per- 
sons have different middle names or 
middle initials is necessarily a mark 
which distinguishes the one from the 
other.” Gray v. Missouri Lumber, 
etc., Co., (Mo.) 177 SW 595, 597. 

63. Ala.— Givens v. Tidmore, 8 
Ala. 745. 

Cal.—MecMinn v. Whelan, 27 Cal. 
300, 317 (evidence that two persons 
bore the same name); Peo. v. cen 
7 Cal. A. 547, 94 P 867; Peo. 
Sane Lung, 3 Cal. A. 

Jll.—Graves v. Colwell, 99 Ill. 612. 
Perak ceenenston We Small, 77 Ind. 
1438. 

Minn.—Morris v. McClary, 43 Minn. 
346, 46 NW 238. 

N. H.—State v. Vittum, 9 N. H. 519. 

Y.—Jackson v. Goes, 13 Johns. 
518, 7 AmD 399; Jackson v. Cody, 9 
Cow. 140. 

Tex.—Jester v. Steiner, 86 Tex. 415, 
25 SW 411; Steele, Unknown Heirs v. 
Belding, (Civ. A.) 148 SW 592. 

fal “Wery slight evidence may be 
sufficient to overcome the presump- 
tion of identity of person which 
identity of name raises.” Morris _ v. 
Seiawel 43 Minn. 346, 347, 46 NW 

64. Jones v. Chappell, 5 T. B. Mon. 
(Ky.) 422. 

[a] There is such incongruity 
where the functions indicated are: 
(1) Two different official capacities. 
Shuler v. State, 125 Ga. 778, 54 SH 
€89. (2) Judge and surety. Richard- 
son v. Peo., 85 Ill. 495. (38) Attorney 
and judge. Ellsworth v. Mocre, 5 
Towa 486. (4) Solicitor and commis- 
sioner. Dow v. Seely, 29 Ill. 495. (5) 
Petit juror and grand juror. Wicker- 
sham v. Peo., 2 11]. 128. (6) Sheriff and 
party to the suit. Waller v. Edmonds, 
47 Tex. 468. (7) Plaintiff and officer 
serving process. Howard v. Lock, 22 
SW 332,15 Kyl 154. (8) Debtor and 
creditor. Suttles v. Whitlock, 4 T. B. 
Mon. (Ky.) 451. (9) Obligor and 
obligee in bond. Allin v. Shadburne, 
1 Dana (Ky.) 68, 25 AmD 121. 

65. Sitler v. Gehr, 105 Pa. 577, 51 
AmR 207; Sailor v. Hertzogg, 2 Pa. 
182; Giles v. Cornfoot, 2 C. & K.- 653, 
61 ECL 653. 


While it has been 
held that there is no presumption that a letter re- 
ceived through the mails was in fact written by the 
person whose name is signed thereto,®® there are 
numerous cases which have enunciated or recognized 
the rule that where a letter is received in the due 
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course of mail, in answer to a prior letter of the re- 
ceiver, and with the name of the addressee of such 


prior letter signed thereto, a presumption arises that 


the later letter is the letter of the person whose name 
is signed thereto,’° especially if it is written on his 
business stationery." 

[§ 34] 7. Identity of Things. 


It may be pre- 


sumed within reasonable limits that objects of the 


same name or description are identical.72, And it has 
been considered that where notes were of the same 
date as a bill of sale, and were cut from the same 
sheet of paper, it should be presumed that they were 


given for the property conveyed by the writing.*® 


[§ 35] 


ger. 


66. Wedgwood’s Case, 8 Me. 75; 
Commonwealth v. riggs, 5 Pick. 
(Mass.) 429; Commonwealth v. Nor- 
cross, 9 Mass. 492; Bogue v. Bigelow, 
295 Vito 179) Rees. vy. Lloyd, 1 CoxZe: 
Cc. 51. See ‘infra § 75. 

67. Cooper v. Poston, 1 Duv. (Ky.) 
92, 85 AmD 610. 

68. Rutherford v. Richart, 2 Ky. 
Op. 161. See infra §§ 67-71. 

69. Beard v. Southern R. Co., 143 
N.C. 136, 55 SE 505. 

70. U. S.—Scofield v. eros etc., 
Co., 61 Fed. 804, 10 CCA 

Ala. —Campbell Vv. Woodstock Iron 
Co., 83 Ala. 351, 3 S 369 

Colo.—Atlantic Ins. Co. vy. Man- 
ning, 3 Colo. 224; Kansas Pac. R. Co. 
v. Miller, 2 Colo. 442; Chicago, etc., 
He pes v. Roberts, 10 Colo. A. 87, 49 
a a PP tas v. State, 40 Fla. 484, 

Ga.—-Ragan v. Smith, 103 Ga. 556, 
29 SE 759 

Ind.—Western Union Tel. 
Troth, 43 ind. A. 7, 84 NE 727. 

Kan.—Norwegian Piow Co, Vv. 
Munger, 52 Kan. 371, 35 P 11. 

Me.---Lancaster v. Ames, 103 Me. 


Conn vn 


87, 68 A 533, 125 AmSR 286, 17 
LRANS 229. 

Md.—American Bonding Co. v. En- 
sey, 105<Md. i211, 657A: 920 


Minn.—Melby v. Osborne, 33 Minn. 
492, 24 NW 253. 
Mo.—Russell v. State Ins. Co., 55 
Mo. 585. ‘ 
*N. Y.—Bush v. Miller, 13 Barb. 481. 
S. D—Armstrong v. Advance 
Bea Co... SS. D. 12, o7 NW 


Vt—Weeks v. Barron, 38 Vt. 420. 
Eng.—Ovenston v. Wilson, 2 C. & 
ells i ECL 1; Carey v. Pitt, 2 Peake 
N. P. 130. 
[a] Illustration.—Where an at- 
torney wrote to his client, a partner- 
ship, for authority to do a particular 
act, and received, in due course of 
mail, a, letter purporting to be signed 
in the firm name, and a _ witness 
testified that the letter was signed by 
an employee who had charge of the 
business with which the letter dealt, 
it was held that the letter was pre- 
sumptively the letter of the firm. 
American Bonding Co. v.. Ensey, 105 
Md. 211, 65. A 921, 11 AnnCas 883. 
71. Ragan v. Smith, 103 Ga. 556, 
29 SE 759; Lancaster v. Ames, 103 
Me. 87, 68 A 533, 125 AmSR 286, 17 
LRANS 229; Leesville Mfg.’ Co. v. 
Morgan Wood, ete., Works, 75 S. C. 
242, 55 SE 768. 
$3 aa U. S.—Stahl v. Ertel, 62 Hed. 


ig.—State v. Clark, 124 La. 965, 
69 Me. 579. 
Mo.—- Wilbur v. Clark, 22 Mo. 503. 


50 S 81 
Wie Gibson v. Norway Sav. Bank, 
Mich.—Howard v. Rockwell, 1 

Dougl. 315. 

se eer v. Philleo, 14 Tex. 


8. Love of Life and Avoidance of Dan- 
The instinct of self-preservation and the dis- 
position of men to avoid personal harm afford the 
basis for a presumption that a person killed or in- 
jured was in the exercise of ordinary eare,’* al- 
though it has been considered that no such presump- 


[a] A case removed by certiorari 
from a justice’s court to the supreme 
court may properly be presumed to 
be identical with a case between 
parties of the same names dismissed 
shortly afterward by the supreme 
court. Howard v. Rockwell, 1 Dougl. 
(Mich.) 315. 

{b] Identity of notes has been 
presumed from identity in names, 
dates, terms, etc. Wilbur v. Clark, 
22 Mo. 503. 

{c] Goods delivered in a damaged 
condition by a common carrier have 
been presumed to be identical with 
goods not damaged but_ otherwise 
answering the same _ description, 
which were covered by a bill of lad- 
ing issued at the place of shipment 
a short time previously. Barrow v. 
Philleo, 14 Tex. 345. 

Ld] ‘Patented machines sold by a 
certain name have been presumed to 
be identical with machines of the 
same name the sale of which by the 
same person had been’ enjoined. 
Stahl v. Ertel, 62 Fed. 920. 

Pie Gaulden v. Lawrence, 33 Ga. 


74 U. S.—Texas, RCo, 
Gentry, 163 U. S. 353, 366, 16 Sct 
1104, 41 L. ed. 186; Baltimore, etc., 
R. Co. : Griffith, 159 U. S. 603, 16 

eved: 274; Continental 
. Stead, 95 U.S. 161, 24 

Hemingway v. Illinois 
Cent... R. Co., 114 Fed. 843, 52 CCA 
477; Watertown v. Greaves,~112 Fed. 
183, 50 CCA 172, 56 LRA 865. 

Colo.— Denver Tramway Co. v. 
Reid, 4 Colo. A. 58, 35 P 269. 

Conn.— Nehring v. Connecticut Co., 
§6 Conn. 109, 129, 84 A 524, 45 LRANS 
896, 902 Leit Cyc]. 

Del. —Boyd v. Blumenthal, 19 Del. 
564, 52 A 330. 

Ida.—Wheeler v. Oregon R., etc., 
Co., 16 Ida. 375, 401, 102 P 347 [quot 
Cyc]; Adams v. Bunker Hill, ete., 
Min. Co., 12 Ida. 637, 648, 89 P 624, 
11 LRANS 844 [quot "Cycl. 

Ill.—-Schaffner v. C. F. Massey, 189 
Tis As 39d? [atl 270 LIL S0 720 Ni 
381]; Biggs v. Peoria,’ etce., R. Co., 
182 Ill A. 613; Sheppard v. Marquette 
Third Vein Coal Min. Co., 164 Ill. A. 
495; Rosenthal v. Chicago, etec., R. 
Co., 264 Ti A. 221. [aff 255° 11 552- 
99 N® 672]; Chicago Terminal Trans- 
fer R. Co. v. Reddick, 131 Tll. A. 515 
{aft 230 Ill. 105, 82 NE 598]; Daven- 
POT oti R. Co. v. De Yaeger, 112 Ill. 


Ind.—Indianapolis v. Keeley, 167 
Ind. 516, 79 NE 499; Wichols v. Balti- 
more, etc.. R. Co., 33 Ind. A. 229.5" 70 
NE 183, 71 NE 170; Wortman v. Min- 
ich, 28 Ind. A. 31, 62 NE 85. 

Iowa.-—Merchants’ Transfer, etc., 
€or voChicazo,; ‘etc, RCo.; 170 Iowa 
378, 150 NW 720; Wood v. Sovereign 
Camp W. W., 166 Iowa 391, 147 NW 
888; Wilson v. Chicago, ete., Re Cox 
161 Iowa 191, 142 NW 54: Jenkins v. 
Hawkeye Commercial Men’s Assoc., 
147 Towa 118, 118, 124 NW 199, 36 


etc., 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion should be indulged in the case of an injured 
person who is living, and testifies, or is able to testi- 
fy, as to the circumstances under which the injury 
was received.?> This presumption being prima facie 
only,"® and rebuttable,’7 ceases on a showing of 


LRANS 1181 (where it is said: “As 
the assured is presumed to have 
given heed to the instincts of self- 
preservation, it is not to be inferred 
that he swallowed the bone volun- 
tarily. See Stephenson v. Bankers’ 
L. Assoc., 108 Iowa 637, 79 NW 459; 
Tackman v. Brotherhood of American 
Yeoman, 132 Iowa 64, 106 NW 350, 
8 LRANS 974”); Gray v. Chicago, etc., 
R. Co., 143 Iowa 268, 121 NW 1097; 
Burns v. Chicago, ete., R. Co., 69 Iowa 
450, 30 NW 25, 58 AmR 227; Dunlavy 
v. Chicago, etc., R. Co., 66 Iowa 435; 
23 NW 911; Way v. Illinois Cent. R. 
Co., 40 Iowa 341. 
Kan.—-Atchison, ete, R. Co. v. 
Hill, 57 Kan. 139, 45 P 581. 
Md.—Necrthern Cent. R. 
State, 31 Md. 257, 100 AmD 69. 
Mo.— Reynolds v. Maryland Cas- 
ualty Cc., 201 SW 1128; McQuitty 
vy. Kansas City Southern R. Co., 196 
Mo. A. 450, 194 SW 888; Carlson v. 
Atchison, ete., R. Co., 187 SW 842; 
Rodan v. St. Louis Transit Co., 207 
Mo. 392, 105 SW 1061: Cahill v. Chi- 
cago, etc., R. Co., 205 Mo. 393, 103 
SW 532; Meadows v. Pacific Mut. L. 
Ins. Co., 129 Mo. 76, 31 SW 578, 50 
AmSR 427; Daly v. Pryor, 197 Mo. A. 


Con eV 


583, 198 SW 91; Johnston v. St. 
Louis, ete., R. Co., 150 Mo. A. 304, 
130 SW 413. ? 


Mont.—Monson v. La France Cop- 
per Co., 39 Mont. 50, 63, 101 P 243, 
133 AmSR 549 (where the court re- 
ferred to “the presumption which th. 
law indulges that a person takes 
ordinary care of his own concerns, 
including his life’’). 

Nebr.—Chase v. Chicago, etc. R. 
Co., 91 Nebr. 81, 1385 NW 430, 433 
[cit Cyc]; Grimm v. Omaha Plectric 
Light, ete., Co., 79 Nebr. 395, 396, 114 
NW 769 [quot Cyc]. 

N. Y.—Morrison v. New York Cent., 
ete., R. Co., 63 N. Y. 643. 

N. C.—Cogdell v. Wilmington, etc., 
R. Cos -132N. CG. 852; 36 SE 348, 78 
AmSR 685 [130 N. C. 313, 41 SE 541). 

N. D.—Rober v. Northern Pac. R. 
Co., 25 N. D. 394, 142 NW _ 22. 

Pa.—_-Smith v. Harwood Electric 
Co., 255 Pa. 165, 99 A 473; Connerton 
v. Delaware, ete., Canal Co., 169 Pa. 
339, 32 A 416; Schum v. Pennsylvania 
Peia@ovn lO: al. 8,152) 4mm, 4684 
Pennsylvania R. Co. v. Weber, 76 Pa. 
157, 18 AmR 407; Allen v. Willard, 
57 Pa. 374; Lewin v. Pauli, 19 Pa. 
Super. 447. 

R. I.— Savage v. Rhode Island Co., 
28 R. I. 391, 67 A 633. 


Tenn.—Tennessee Cent. -R. Co. v. 
Herb, 134 Tenn. 397, 183 SW 1011 
Ecit Cyc]. 

MNex,—Ft.. Worth, étc., R. Co. ,v. 


Stalecup, (Civ. A.) 167 SW 279. 

Utah.—Tremelling v. Southern Pac. 
CouslcOee: 80. 

75. Reynolds v. Keokuk, 72 Iowa 
871, 373, 34 NW 167 (where it is said 
that under such circumstances “there 
is no reason why the inference aris- 
ing from the instinct of self-preser- 
vation should be indulged’’). 

76. Bussler v. Chicago, ete, R. 
Co., 165 Iowa 361, 145 NW 533. 

“The presumption is prima facie 
only and may be rebutted by proof of 


the acts of the injured person or of 


the circumstances surrounding the 
accident.” Connerton v. Delaware, 
etc., Canal Co., 169 Pa. 339, 341, 32 A 
416 


77. Merchants’ Transfer, etc., Co. 
v. Chicago, etc., R. Co., 170 Iowa 378, 
150 NW 720; Savage v. Rhode Island 
Co.;/28 R:it.-391, 67 A 638. 

78. Ryan v. Union Pac. R. Co., 46 
Utah 530, 151 P 71. 

fa] Intoxication at time of acci- 
dent.—Glancy v. McKees Rocks Bor- 
ough, 243 Pa. 216, 89 A 972. 

79. U. S.—Home Ben. Assoc. V. 
Sargent, 142 U. S. 691, 12 SCt 332, 35 
L. ed. 1160; Travelers’ Ins. Co. v. Mc- 
Conkey, 127 U. S. 661, 8 SCt 1360, 
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32 L. ed. 308; Travelers’ Ins. Co. v. 
Allen, 237 Fed. 78, 150 CCA 280; 
Connecticut Mut. L. Ins. Co. v. Mc- 
Whirter, 73 Fed. 444, 19 CCA 519; 
Ingersoll v. Knights of Golden Rule, 
47 Fed. 272; Keels v. Mutual Reserve 
Fund Life Assoc., 29 Fed. 198. 

Ark.—Grand Lodge A. O. U. W. 
v. Banister, 80 Ark. 190, 96 SW 742. 

Cal.—Rideout Co. v. Pillsbury, 173 
Cal. 132, 159 P 435; Postler v. Trav- 
elers’ Ins. Co., 173 Cal. 1, 158 P 1022; 
Dennis v. Union Mut. L. Ins. Co., 84 
Cal. 570, 24 P 120. 

Colo.—Ross-Lewin Co. v. Germania 
L. Ins. Co., 20 Colo. A. 262, 78 P 305; 
Lampkin v. Travelers’ Ins. Co., 11 
Colo. A. 249, 52 P 1040. 

Ga.—Travelers’ Ins. Co. v. Shep; 
pard, 85 Ga. 751, 12 SE 18. 

Ill.—Supreme Tent K. M. W. v. 
Stensland, 206 Ill. 124, 68 NE 1098, 
99 AmSR 137; Guardian Mut. L. Ins. 
Co. v. Hogan, 80 lll. 35, 22 AmR 180; 
Ideal HPlectric Co. v. Penn Mut. L. 
ins. Co, 6189. Tir AL. 83s (Bernick Vv. 
Illincis Commercial Men’s_ Assoc., 
175 fll. A. 511; Devine v. National 
Safe Deposit Co., 145 Ill. A. 322 [aff 
240 Ill. 369, 88 NE 804]; Wilkinson 
v. Altna L. Ins. Co., 144 fll. A--38 
[aff 240 dll. 205,88 NE, 550, 130 
AmSR 269, 25 LRANS 1256]; Supreme 
Ct. of Honor v. Barker, 96 Ill. A. 490. 

Ind.—-Modern Woodmen of Amer- 
ica v. Kincheloe, (A.) 93 NE 452; 
Travelers’ Ins. Co. v. Nitterhouse, 11 
Ind. A. 155, 38 NE 1110. 

Ind. T.—Sovereign Camp W. W. v. 
RPridges, 7 Ind. T. 433, 104 SW 672. 

Iowa.—Wood v. Sovereign Camp 
W. W., 166 Iowa 391, 147 NW 888; 
Van Norman vy. Modern Brotherhood 
of America, 143 Iowa 5386, 121 NW 
1080; Tackman vy. Brotherhood of 
American Yeoman, 132 Iowa 64, 106 
NW _ 350, 8 LRANS 974; Stephenson 
v. Bankers’ Life Assoc., 108 Iowa 
637, 79 NW 459. 

Kan.—Hart v. St. Louis, etc. R. 
Co., 80 Kan. 699, 102 P 1101; New 
York Mut. L. Ins. Co. v. Wiswell, 56 
Kan. 765, 44 P 996, 33 LRA 258. 

Ky.—Philadelphia L. Ins. Co. v. 
Farnsley, 162 Ky. 27, 171 SW 1004; 
Interstate Business Men’s Accident 
Assoc. v. Ford, 161 Ky. 163, 170 SW 
525; Vicars v. Adtna L. Ins. Co., 158 
Ky. 1, 164 SW 106; Masonic Life 
Assoc. v. Pollard, 121 Ky. 349, 89 SW 
219, 28 KyL 301, 123 AmSR 198; 
Couadeau v. American Acc. Co., 95 
Ky. 280, 25 SW 6, 15 KyL 667. 

La.—Leman v. Manhattan L. Ins. 
Go, 46 la. Ann. 11895515 S 3887-49 
AmSR 348, 24 LRA 589. 

Md.—Supreme Council R. A. v. 
Brashears, 89 Md, 624, 43 A 866, 73 
AmSR 244. 

Mass.—Freeman vy. Travelers’ Ins. 
Co., 144 Mass. 572, 12 NE 372. 

Mich.—Wishealess v. Hammond, 
201 Mich. 192, 166 NW 998; Burnham 
v. Interstate Casualty Co., 117 Mich. 
142, 75 NW 445. 

Minn.—State v. St. Louis County 

Dist. Ct., 138 Minn. 138, 164 NW 
582; Hale v. Life Indemn., etce., Co., 
61 Minn. 516, 68 NW 1108, 52 AmSR 
616. ; 
Mo.—Hatchett v. United R. Co., 175 
SW 878; Meadows v. Pacific Mut. L. 
Ins. Co., 129 Mo. 76, 31 SW 578, 50 
AmSR 427; Lancaster v. Washington 
L. Ins. Co., 62 Mo. 121; Peperkorn v. 
St. Louis Transfer R. Co., 171 Mo. A. 
709, 154 SW 836; Newland v. Modern 
Woodmen of America, 168 Mo. A. 311, 
153 SW 1097; Norman v. Order United 
Commerciai Travelers, 163 Mo. A. 
175, 145 SW 858; Voelker v. Hill- 
O’Meara Constr. Co., 153 Mo. _ A. 1, 
131 SW 907; Johnston v. St. Louis, 
etc., R. Co., 150 Mo. A. 304, 130 SW 
4138. 

Nebr.—Hardinger v. Modern Broth- 
erhood of America, 72 Nebr. 860, 101 
NW 983, 103 NW 74; Western Trav- 
elers’ Acc. Assoc. v. Holbrook, 65 
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facts tending to negative the exercise of ordinary 


The presumption is always against suicide or self- 
destruction on the part of a sane person’® who came 
to his death under circumstances not explained.*° 


Nebr. 469, 91 NW 276, 94 NW 816. 

N. Y.—Lamb v. Union R. Co., 195 
N. Y. 260, 88 NE 371 [rev 125 App. 
Div. 286, 109 NYS 97]; Mallory v. 
Travelers’ Ins. Co., 47 N. Y. 52, 55, 7 
AmR 410; Benard v. Protected Home 
Circle, 161 App. Div. 59, 146 NYS 
232; De Van v. Commercial Travelers’ 
Mut. Acc. Assoc., 92 Hun 256, 36 NYS 
931 [aff 157 N. Y. 690, 51 NE 1090]; 
Peck v. Equitable Acc. Assoc., 52 
Hun 255, 5 NYS 215; Germain v. 
Brooklyn L. Ins. Co., 26 Hun 604; 
Washburn vy. National Acc. Soc., 10 
NYS 366. 

N. C.—Thaxton v. Metropolitan L. 
Ins. Co., 143 N. C. 33, 55 SE 419. 

N. D.—Rober v. Northern Pac. R. 
Co., 25 N. D. 394, 142 NW 22; Clemens 
v. Royal Neighbors of America, 14 
N. D. 116, 103 NW 402, 8 AnnCas 111. 

Oh.—Travelers’ Ins. Co. v. Rosch, 
Zon OhusCire Ct wana 

Okl.—Modern Brotherhood of Amer- 
ica v. White, 168 P 794. 

Or.—Cox v. Royal Tribe, 42 Or. 365, 
71 P 73, 60 LRA 620, 95 AmSR 752. 

Pa.—Continental L. Ins. Co. v. 
Delpeuch, 82 Pa. 225. 

S. D.—Chambers v. Modern Wood- 
ann of America, 18 S. D. 173, 99 NW 

Tenn.—Accident Ins. Co. of North 
America v. Bennett, 90 Tenn. 256, 16 
SW_ 723, 25 AmSR 685; Brown v. Sun 
Li. Ins.» Co.,. (Ch., A.) 57. SW i415, 51 
LRA 252. 

Tex.—New York Mut. L. Ins. Co. 
v. Hayward, (Civ. A.) 27 SW 36. 

Utah.—Warner v. U. S. Mut. Ace. 
Assoc., 8 Utah 431, 32 P 696. 


Vt.—Waleott v. Metropolitan L. 
Ins. Co., 64 Vt. 221,224. cAe 992.5533 
AmSR 928. } 


Wis.—Bekkedal Lumber Co. v. In- 
dustrial Commn., 169 NW 561; Mil- 
waukee Western Fuel Co. v. Indus- 
trial Commn., 159 Wis. 635, 150 NW 
998; Agen v. Metropolitan L. Ins. 
Co., 105 Wis. 217, 80 NW 1020, 76 
AmSR 905; Cronkhite v. Travelers’ 
Ins. Co., 75 Wis. 116, 43 NW 731, 17 
AmSR 184; Sorenson v. Menasha Pa- 
e3 etc., Co., 56 Wis. 338, 14 NW 


Eng.—Trew v. Railway Pass. Assur. 
Co., 6 H. & N. 839, 158 Reprint 346. 

[a] Self-inflicted wound.—In the 
case of one who died from a gun- 
shot wound proved to have been self- 
inflicted, it will be presumed that 
the injury was inflicted accidentally 
and not intentionally. Grand Lodge- 
A. O. U. W. v. Banister, 80 Ark. 190, 
96 SW 742. 

{b] The presumption against sui- 
cide has legal force as evidence, in: 
that it calls for proof of the fact 
which it negatives. Milwaukee West- 
ern Fuel Co. v. Industrial Commn., 
159 Wis. 635, 150 NW 998. 

[ec] Innocence.—The presumption 
against death by suicide can also be 
based on the presumption of inno- 
cence of crime. Van Kleeck  v. 
Dutchess County R. Co., 78 Hun 263, 
28 NYS 902; Walcott v. Metropolitan 
L. Ins. Co., 64 Vt. 22h, 24 A) 992, 33 
AmSR 928. 

{d] Conflicting presumptions.— 
The presumption that a decedent did 
not commit suicide cannot be ap- 
plied in criminal cases against the 
presumption of innocence on the part 
of the accused. Persons y. State, 90 
Tenn. 291, 16 SW 726. See generally 
infra § 88. 

80. U. S.—Travelers’ Ins. Co. v. 
Allen, 237 Fed. 78, 150 CCA 280. 

Cal.—Rideout Co. v. Pillsbury, 173 
Calni329 159) 1P 1435. 

Mich.—Wishcaless _ v. 
166 NW 993. 

Minn.—State v. St. Louis County 
Dist. Ct., 138 Minn. 138, 164 NW 582. 

Mo.—Reynolds v. Maryland Casu- 
alty Co., 274 Mo. 838, 201 SW 1128; 
Daly v. Pryor, 197 Mo. A. 583, 198 
SW 91 
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The presumption is, however, rebuttable;*t and it 
has been held that a mere preponderance of evi- 
dence is sufficient to rebut it,’? although it has also 
been asserted that where circumstantial evidence is 
relied on the facts shown must be such as to exclude 
any reasonable hypothesis of natural or accidental 
death.8? Where the person whose death is unex- 
plained was insane, the presumption against suicide 
does not exist,8* and even a slight mental unsound- 
ness or derangement may be considered in deter- 


Nebr.—Grosvenor v. New York 
Fidelity, etc., Co., 168 NW 596. 

N. J.—Manziano v. Public Service 
Gas Co., 105 A 484. 

N. Y.—Herschkowitz v. Mutual L. 
Ins. Co., 98 Misc. 522, 157 NYS 436. 

N. D.—-Clemens v. Royal Neighbors 
of America, 14 N. D. 116, 103 NW 
402, 8 AnnCas 111. 

Okl1.—Modern Brotherhood 
America v. White, 168 P 794. 

Tex.—De Garcia v. Cherokel L. Ins. 

o., (Civ. A.) 180 SW 1538. 

81. Newland v. Modern Woodmen 
of America, 168 Mo. A. 311, 153 SW 
1097; Norman v. United Commercial 
Travelers, 163 Mo. A. 175, 145 SW 
853; Almond v. Modern Woodmen of 
America, 133 Mo. A. 382, 113 SW 695; 
Grosvenor v. New York Fidelity, etc., 
Co. (Nebr.) 168 NW 596; Hardinger 
v. Modern Brotherhood of America, 
pA Nebr. 860, 101 NW 9838, 103 NW 


Guardian Mut. L. Ins. Co. v. 
Hogan, 80 Ill. 35, 22 AmR 180; Nor- 
man v. Order United Commercial 
Travelers, 163 Mo. A. 175, 145 SW 
853; Hardinger v. Modern Brother- 
hood of America, 72 Nebr. 860, 101 
NW 983, 103 NW 74. 

83. Wood v. Sovereign Camp W. 
W., 166 Iowa 391, 147 NW _ 888; 
Lindahl v. Supreme Courtets Oslh, 
100 Minn. 87, 110 NW 3858, 117 AmSR 
666, 8 LRANS 916. 

84. Redmon v. Metropolitan St. 
R. Co., 185 Mo. 1, 84 SW 26, 105 AmSR 
558; Germain v. Brooklyn L. Ins. Co., 
26 Hun (N. Y.) 604. 

85. Van Norman v. Modern Broth- 
erhood of America, 143 Iowa 536, 121 
NW 1080. 

86. None of the authorities makes 
any distinction between letters and 
other mail matter. 

87. See infra § 39. 

88. See infra § 40. 

89. See infra § 41. 

90. See infra § 44. 

91. See ponara $37); 

92. S.—Dunlop v. U. S., 165 U 
S. 486, 17 SCt 375; 41) L, ed. 799; 
Schutz v. Jordan, 1418 Unie 218, 11 
SCt 906, 35 L. ed. 705; Henderson v. 
Carbondale Coal, ete., Co. 140 U. S. 
25,11 SCt 691, 35 L. ed. 332; Kimberly 
v. Arms}; 129 U.S.) 512, 9. SCt 356, 32 
L. ed. 764; Rosenthal v. Walker, 111 
“U2 "Sv 185; “4 SCt' 382, 28 Li. ed. (216; 
Lindenberger v. Beall, 6 Wheat. 104, 
5 LL. ed. 216; U. S. v. Feldman, 247 
Fed. 482, 159 CCA 536; Watlington 
v. U.S., 233) Med: 247; 147 CCA 263; 
U. S. v. General Inspection, etc. 6:;, 
204 Fed. 657; Empire State Surety 
Co. y. Pacific: Nat. Lumber Co., 200 
Fed. 224, 118 CCA 410; Joshua Hendy 
Iron Works v. Brenneman, 185 Fed. 
183; Davidson SS. Co. v. U. S., 142 
Mediisls, 73 CCA 425° Laff 205° W. 3S. 
187, 27 SCt 480, 51 L. ed 764]; U. S. 
v. Babcock, 24 EF. Cas. No. 14,485, 3 


of 


82. 


TODOS Bivale 
Ala.—Holmes v. Bloch, 196 Ala. 
322, 71 S 670; Pioneer Sav., etc., Co. 


v. Thompson, 115 Ala. 652, 22 S 511; 
De Jarnette v. McDaniel, 93 Ala. 215, 
9 S 570; Steiner v. eit 7S 803; 
Hartford F. Ins. Co Ollinger, etce., 
Dry Dock Co., (A.) Ke S 452. 

Ark —Keffer v. Stuart, 127 Ark. 498, 
193 SW 83; Milwaukee Mechanics’ Ins. 
Cor ive Fuguay, 120 Ark. 330, 179 SW 
497; Southern Engine, etc., Works v. 
Vaughan, 98 Ark. 388, 135 SW yi ss 
AnnCasi912D 1062; Bluthenthal v. 
Atkinson, 93 Ark. 252, 124 SW 510; 
Merchants’ Exch. Co. v. Sanders, 74 
Ark, 16, 84 SW 786, 4 AnnCas 955; 


EVIDENCE 
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—a, 


Planters’ Mut. Ins. Co. v. Green, 72 
Ark. 305, 80 SW 151; Burlington Ins. 
vas v. Threlkeld, 60 Ark. 539, 31 SW 
265. 

Cal.—Grade v. Mariposa County, 
132 “Cal® 75,64 PP 11739 St.. Vincent's 
Insane Insta Davis, 129 Ce alameao. 
61 P 477; Stockton Combined Har- 
vester, etc., Works v. Houser, 109 Cal. 
1, 41 P 809; Schneider v. Oakman 
Cons. Min. Co.,"(A:). 176 Piz 7: 
® Colo.—German Nat. Bank v. Burns, 
12 Colo. 539, 21 P 714, 13 AmSR 247; 
Breed v. Central City First Nat. 
Bank, 6 Colo. 235; Montelius v. Ather- 
ton, 6 Colo. 224; ‘Sherwin v. National 
Cash Register Co., 5 Colo. A. 162, 38 
P 392. 

Conn.—Pitts v. Hartford, L., etc., 
Ins. Co., 66 Conn. 376, 34 A 95, 50 
AmSR 96; Hartford Bank v. Hart, 
3 Day 491, 3 AmD 274. 

Fla.—Eatman v. State, 48 Fla. 21, 
37 S 576. 

Ga.—Lowenstein v. Johnston, (A.) 
98 Sl 111; Barnett v. Floyd County 
Nova Kola Bottling Co., Ga. A. 
413, 89 S® 490; Lewis v._ Phillips- 
Boyd Pub. Co., 18 Ga. A. 181, 89 SE 
177; Parker v. Southern Ruralist Co., 
15 Ga. A.. 334, 83 SE 158; Strauss v. 
Pearlman, 15 Ga. A. 86, 82 SE 578; 
Cassel v. Randall, 10 Ga. A. 587, 73 
SE 858. 

T1l.— Clark v. Peo., 224 Tll. 554, 79 
NE 941; Dick v. Zimmerman, 207 Ill. 
636, 69 NE 754 [aff 105 Ill. A. 615]; 
Iroquois Furnace Co. v. Wilkin Mfg. 
Co., 181 Tll. 582, 54 NE 987; Ashley 
Wire Co. v. Illinois Steel Co., 164 Ill. 
149, 45 NE 410, 56 AmSKR 187; Young 
v. Clapp, 147 Ill. 176, 32 NE i87, 35 
NE 372; Meyer v. Krohn, 114 Ill. 
574, 2 NE 495; Butchers’ Advocate 
Co. v. Autovacuum Refrigerating Co., 
205 Til. A. 540; Old Colony L. Ins. 
Co. v. Graves, 200 Ill. A. 71; Hay- 
word First Nat. Bank v. Gerry, 195 
Til. A. 513; Philadelphia, ete., Coal., 
Co. “v. Kuecken;~ 1977" Ill. 7 Avenel 3 
Findlay v. Corn Exch. Nat. Bank, 166 
Ill. A. 57; Boening v. North Ameri- 
can Union, 155 Ill. A. 528; Smith v. 
Berz, 125 Ill. A. 122; U. S. Equitable 
L. Assur. Soe. v. Frommhold, 75 fl. 


Az 43° St® dows: (Cons ny. CoalnCox cv. 
Block, etc., Smelting Co., 53 Ill. A. 
565. 


Ind. —National Live Stock Ins. Co. 

Wolfe, 59 Ind. A. 418, 106 NE 390; 
Naw York Home Ins. Co. v. Marple, 1 
Ind. A. 411, 27 NE 633. 

Iowa.—Pocahontas County v. Katz- 
Craig Contractins Co., 181 Iowa 13138, 
165 NW 422; De Bolt v. German 
American Ins. Co., 181 Iowa 671, 165 
NW 55; Forest City First Nat. Bank 
v. Way, 167 Towa 426, 149 NW 503; 
Watson v. Richardson, 110 Iowa 6738, 
80 NW 407; Goodwin v. Provident 
Sav. L. Assur. Assoc., 97 Iowa 226, 
66 NW_ 157, 59 AmSR 411, 32 LRA 
473; Cushman v. Hassler, 82 Iowa 
295, 47 NW _ 1086; Pennypacker Vv. 
Capital Ins. Co., 80 Iowa 56, 45 NW 


408, 20 AmSR 3895, 8 LRA 236. 
Kan.—Vancil v. Hagler, 27 Kan. 
407; Fleming, etc., Co. v. Evans, 9 


Kan. A. 858, 61 P 503. 

Kky.—Collins v. Swan-Day Lumber 
Co., 158 Ky. 231, 164 SW 813; Bloom 
v. Wanner, 77 SW 930, 25 KyL 1646; 
Railway Officials’, etc., Assoc. v. Bed- 
ere 112 Ky. 184, 65 SW 362, 23 KyL 

La.—Pure Oil Operating Co. v. 
State Gulf Refining Co., 143 La. 284, 
ee 560; Bell v. Hardy, 9 La. Ann. 

Me.—Ross v. Reynolds, 112 Me. 223, 


General Rule and Reason Therefor. 
letter or other mail matter®® is properly addressed** 
and mailed’® with postage prepaid,*® 
rebuttable®® presumption of fact®! that it was re- 
ceived by the addressee®? as soon as it could have 
been transmitted to him in the ordinary course of 


[§§ 35-36 


mining whether the deceased committed suicide, al- 
though it does not peaveney giving weight to the pre- 
sumption against suicide.*® 

9. Mailing and Delivery of Mail Matter 


When a 


there is a 


91 A 952; Johnson v. Néw York, etc., 
R. Co., 111 Me. 2638, 88 A 988; Casco 
Nat. Bank Vv. Shaw, 79 Me. 376, 10 A 
67, 1 AmSR 319; Augusta v. Vienna, 
21 Me. 298. 

Md.—Goodman v. Saperstein, 115 
Ma. 678, 81 A 695; Sloan v. Grollman, 
113 Md. 192, 77 A 577, AnnCas1912A 
544; Lawrence Bank v. Raney, etc., 
Tron Co.7'7T Meal) 3219216 VAS 19 vioe 
v. Benjamin C. Howard Masonic Mut. 
Benev. Assoc., 63 Md. 86. 

Mass.—Tobin v. Taintor, 229 Mass. 
174, 118 NE 247; Allen v. Wilbur, 199 
Mass. 366, 85 NE 429; McDowell v. 
Aitna Ins. Co., 164 Mass. 444, 41 NE 
665; Marston v. Bigelow, 150 Mass. 
45, 22 NE 71, 5 LRA 43; Briggs v. 
Hervey, 130 Mass. 186; Huntley v. 
Whittier, 105 Mass. 391, 7 AmR 536; 
Com. v. Jeffries, 7 Allen 548, 83 AmD 
712; Crane v. Pratt, 12 Gray 348; 
Dana v. Kemble, 19 Pick. 112; Munn 
v. Baldwin, 6 Mass. 316. 

Mich.—Foote v. Greilick, 166 Mich. 
636, 132 NW 473; Baker v. Temple, 
160 Mich. 318, 125 NW 63; Long-Bell 
Lumber Co. v. Nyman, 145 Mich. 477, 
108 NW 1019, 116 AmSR 310; Mich- 
isan Land, etc., Co. v. Republic Tp., 
65 Mich. 628, 32 NW «882. 

Minn.—Ruder v. National Council, 
K. L. H., 124 Minn. 431, 145 NW 118; 
Benedict v. Grand Lodge A. O. U. W., 
48 Minn. 471, 51 NW 3871; Melby v. 
Osborne, 33 Minn. 492, 24 NW 253. 
Sar ee v. Alcorn, 62 Miss. 

Mo.—Clark v. Cole County, 272 Mo. 
135, 197 SW 905; State v. Gritzner, 
134 Mo. 512, 36 SW 39; McFarland v. 
U. S. Mutual Acc. Assoc., 124 Mo. 
204, 27 SW 436; Scheidel Western 
X-Ray Co v. Bacon, (A.) 201 SW 
916; Covell v. Western Union Tel. 
Co., 164 Mo. A. 630, 147 SW 555; Sills 
v. Burge, 141 Mo. A. 148, 124 SW 605; 
Ward v. D. A. Morr Transfer, ete., 
Co., 119 Mo. A. 83, 95 SW 964; Ripley 
Nat. Bank v. Latimer, 64 Mo. A. 321; 
Bachman v. Brown, 56 Mo. A. 396. 

Mont.—Smith v. Collis. 42 Mont. 

50, 112 P 1070, AnnCas1912A 1158; 
MeAulce We Casualty Co: 39 Mont. 
185, 102 P 586. 

Nebr.—Omaha v. Yancey, 91 Nebr. 
261, 135 NW 1044; National Masonic 
Ace. Assec. v. Burr, 57 Nebr. 437, 
77 NW 1698. 

N. H.—-Wilson v. Frankfort Mar., 
CuG:, Ins. Cor, viN bi. 344,00 t ae ola 
Sabre v. Smith, 62 N. H. 663. 

N. J.—New York Cent. R. Co. Vv. 
Petrozzo, 105 A 231; ° Kruger’? y. 
Brown, 79 N. J. L. 418, TS Avalide 
Starr v. Torrey, 22 N. J. Es, LSO Mel- 
Vin Vv. PUundyiwin ING dedae £62 

N. Y.—Mishkind Feinberg Realty 
Co. v. Sidorsky, 189 N. Y. 402, 82 NE 
448 [aff 111 App. Div. 578, 98 NYS 
496]; Hastings v. Brooklyn Lins. 
Cox; ay N. Y. 473, 34 NE 289; Oregon 
Sp. COM waObis, 100 N. Y. 446, 3 NE 
485, 58 AmR 931 [app dism 116 U. 8S. 
648, 6 SCt 528, 29 L. ed. 719]; Howard 
Vv. Daly, 61 N. Y. 362, 19 AmR 285; 
Elmore y. Busseno, 175 App. Div. 
238, 161 NYS 533; Sutten v. Corning, 
59 ‘App. Div. 589, 69 NYS 670; Moran 
v. Abbott, 26 App. Div. 570, 50 NYS 
337; Ackley v. Welch, 85 Hun 178, 

22 NYS 577; McCoy v. New York, 46 
Hun 2683 Hastines Vv. Brooklyn. L. 
Ins. Co., 3 Silv. Sup. 545, 6 NYS 374; 
Schmidt v. Schanzlin, 53 N. Y. Super. 


498; Austin v. Hartwig, 20) ONCE Yes 
Super. 256; G. S. Roth Clothing Co. 
v. Maine SS. Co., 44 Mise. 23 88 


NYS 987; Cooke v. McAleena, 18 Mise. 
219, 41 NYS 479; Hastings v. Brook- 


——— ee 


Ter later cases, devéelopinents and changes in the law see cumulative Annotations, same title, page ana note number. 
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the mails.°3 
Basis of presumption. 


lyn L. Ins. Co., 3 Silv. Sup. 545, 6 
NYS 374, 17 NYS 333 [rev on other 
grounds 138 N. Y. 473, 34 NE 4289]. 
_N. C.—Graham First Nat. Bank v. 
Hall, 174 N. C. 477, 93 SE 981; Hollo- 
man v. Southern R. Co., 172 N. C. 372, 
$0 SE 292, LRA1917C 416, AnnCas 
1917H 1069; Standard Trust Co. v. 
New York Commercial Nat. Bank, 
166 N. C. 112, 81 SE 1074; Model Mill 
Co. v. Webb, 164 N. C. 87, 89, 80 SE 
232 [cit Cyc]; Beard v. Southern R. 
Co., 143 N. C. 136, 55 SE 505; Sherrod 
v. Farmers’ Mut. F. Ins. Assoc., 139 
INS (CL 26755 01) SH .9110: 

Oh.—Hobson v. Qneen Ins. Co., 2 
OhS&CP 475, 2 OhNP 296. 


Okl.—Reeves v. Martin, 20 Okl. 
558, 94 P 1058. 
Or.—Williams v. Culver, 39 Or. 


337, 64 P 763. 

Pa.—Jensen y. McCorkell, 154 Pa. 
323, 26 A 366, 35 AmSR 843; Whit- 
more v. Dwelling House Ins. Co., 148 
Pa. 405, 23 A 1131, 33 AmSR 838, 30 
WkKElyNC 277 [aff 2 LackJur 45]; 
Gould v. Dwelling-House Ins. Co., 134 
Pa. 570, 19 A 793, 19 AmSR 1717; Fol- 
Sos Van©ooks .llb” Pan; bso. 9) CA 935 
Susquehanna Mut. F. Ins. Co. v. 
Tunkhannock Toy Co., 97 Pa. 424, 
39 AmR 816; Bellefonte First Nat. 
Bank v. McManigle, 69 Pa. 156, 8 
AmR 236; Callan v. Gaylord, 3 Watts 
321; Smyth v. Hawthorn, 3 Rawle 
355; Reynolds v. Maryland Casualty 
Co., 30 Pa. Super. 456; Veley v. Clin- 
ger, 18 Pa. Super. 125; Thomas v. 
Blankenburg, 22 Pa. Dist. 44; Com. 
vy. Haminer, 9 Pa. Dist. 251; Pleasant- 
Valley v. Burke, 5 Kulp 140. . 

R. I.—Russell v. Buckley, 4 R. I. 
525, 70 AmD 167. 

Ss. C.—Glenn v. Western Union Tel. 
Co., 84 S. C. 155, 65 SH 1024. 

S. D.—Lawyer v. Globe Mut. Ins. 
Co., 25 S. D. 549, 127 NW 615. 

Tenn.—Dunlap v. Thompson, 5 
Yerge. 67; Gaar v. Stark, (Ch. A.) 36 
Sw 149. 

Tex.—Western Union Tel. Co. v. 
McDavid, 103 Tex. 601, 603, 132 SW 
115 [cit Cyc]; East Texas F.. Ins. Co. 
v. Perkey, 89 Tex. 604, 35 SW_1050; 
Lafayette First Nat. Bank v. Fuller, 
(Civ. A.) 191 SW 830; State Div. Lone 
Star Ins. Union v. Blassengame, (Civ. 
A.) 162 SW 6; Opet v. Denzer, (Civ. A.) 
93 SW 527; Pink Front Bankrupt 
Store v. Mistrot, 40 Tex. Civ. A. 375, 
90 SW 75; American Cent. Ins. Co. v. 
Heath, 29 Tex. Civ. A. 445, 69 SW 235. 

Utah.—Campbell Vv. Gowans, 35 
Utah 268, 100 P 397, 23 LRANS 414, 
19 AnnCas 660. 

Vt—wWhitney Wagon Works v. 
Moore, 61 Vt. 230, 17 A 1007; Wal- 
worth v. Seaver, 30 Vt. 728, 73 Am 
D 332 


Wash.—Ault v. Interstate Sav., etc. 
Assoc., 15 Wash. 627, 47 P 12. 
Wis.—Small v. Prentice, 102 Wis. 
256, 78 NW 415; McDermott v. Jack- 
sen, 97 Wis. 64, 72 NW 3875. ’ 
Eng.—In re Marseilles. Imperial 
Land Co., L. R. 15 Eq. 18; In re Con- 
stantinople, ete., Hotel Co., L. R. 11 
Eg. 86; Warren v. Warren, 1 C. M. 
& R. 250, 149 Reprint 1073. 
Ont.—Canadian Druggists’ 
cate, Ltd. v. Thompson, ‘ 
108, 2 OntWN 1213, 19 OntWR 401. 
{al Reason for rule«—‘Farther 
proof of the receipt of a letter than 
what is derived from proof of the 
proper direction and mailing of it 
would be wholly unnecessary, always 
difficult, and often impossible. Rus- 
sell v. Buckley, 4 R. I. 525, 527, 70 


- [22 C.J.—5] 


It has been said that this 
rule is founded upon the presumption that officers 
and employees of the post-office department will do 
their duty,®°* but it would seem that this is in clear 
conflict with the well established rule that one pre- 
sumption must not be based upon another,?® and that 
the true basis of the presumption is found in the 
regularity and certainty with which, according to 
common experience, the mail is carried.®%® 


EVIDENCE 


[22 O.J.1 OF 


As to registered mail, there is a presumption that 


AmD 167. 

{b] MTllustration.—-Where a lessee 
properly mailed a notice to the lessor 
of his election to renew the lease 
under the option therein given, it is 
presumed that such notice was re- 
ceived by the lessor. Bluthenthal v. 
Atkinson, 93 Ark. 252, 124 SW 510. 

[c] Express statutory provisions 
in a few states recognize this pre- 
sumption. Stockton Combined Har- 
vester, etc., Works v. Houser, 109 Cal. 
1, 41 P 809; Williams vy. Culver, 39 
Or: 337, 64 P7638. 

{d] The fact that a letter was ad- 
dressed to a person and delivered at 
his office warrants the inference that 
it was received by such person. Al- 
on v. Wilbur, 199 Mass. 366, 85 NE 

[e] Service by mail.—(1) It is 
presumed that papers to be served 
on a nonresident defendant contained 
in a securely enclosed postpaid wrap- 
per, properly directed to the cor- 
rect address of the nonresident de- 
fendant, were received by such de- 
fendant. Mishkind-Feinberg Realty 
Co. v. Sidorsky, 189 N. Y. 402, 82 NE 
448 [aff 111 App. Div. 578, 98 NYS 
496]. (2) Defendants, to whom 
copies of summons and complaint 
were mailed at their known place of 
residence, are presumed to have had 
actual notice of pendency of the 
suit. Smith v. Collis, 42 Mont. 350, 
112 P1070, AnnCas1912A 1158. 

{f] Where a contract may be ter- 
minated by notice, the mailing of 
such notice, properly addressed, with 
postage prepaid, raises a presumption 
that it was duly received. Kruger 
v. Brown, 79 N. J. L. 418, 75 A 171. 

{g] .If checks are placed in en- 
velopes, properly addressed and 
mailed to the payee, the presumption 
arises that they were received in 
the regular course of business. 
Findlay v. Corn Exch. Nat. Bank, 166 
BH As bit. 

{h] Notices of assessments, if 
mailed, will be presumed to have been 
received. State Div. Lone Star Ins. 
Union v. Blassengame, (Tex. Civ. A.) 
162 SW 6. 

fi] Menace of penalty or for- 
feiture.—The presumption operates 
regardless of the contents of the let- 
ter and does not fail where the con- 
tents would, if the letter were re- 
ceived, subject the party sending it 
to a penalty or forfeiture. Rosen- 
thal v. Walker, 111 U. S. 185, 4 SCt 
382, 28 L. ed. 395. 

[i] Allegations in a complaint on 
an accident insurance policy that 
notice of the injuries was given ina 
letter addressed and mailed to de- 
fendant at the place where the policy 
was issued were held, by force of the 
presumption, to be a sufficient aver- 
ment of receipt of the notice in the 
absence of an express denial thereof. 
Railroad Officials, etc., Assoc. v. Bed- 
dow, 112 Ky. 184, 65 SW 362, 23 KyL 
1439. 

{k] Notice of dissolution of part- 
nership.—(1) It has been held that the 
presumption stated in the text alone 
will not suffice to establish notice of 
dissolution of a partnership when 
given by mail. Kenney v. Altvater, 
77 Pa. 34. (2) But the weight of au- 
thority is otherwise. Meyer v. 
¥rohn, 114 Tll. 574, 12 NE 495; Eck- 
erly v. Alcorn, 62 Miss. 228; Austin 
v. Holland, 69 N. Y. 571, 25 AmR 
246; Van Doren v. Liebman, 11 NYS 
769; Smyth v. Hawthorn, 3 Rawle 


it was delivered,®? and that the person who signed 
the receipt therefor had authority so to do;98 and 
the date of the registry receipt acknowledging de-. 
livery of a letter duly posted and registered by mail, 
is such prima facie proof of receipt on that date as 
to require the addressee to rebut it.99 

[§ 37] b. Nature of Presumption. 
sumption of the receipt of mail matter from its 
regular mailing is a presumption of fact? and not 


The pre- 


(Pa.) 355. 

{1] When rule not applicable.— 
The general rule that it will be pre- 
sumed that a letter addressed, 
stamped, and mailed was delivered 
in due course does not apply to a 
notice of taking depositions for the 
establishment of a bill of exceptions 
mailed to’a solicitor who has no op- 
portunity to deny its receipt. Cleg- 
horn v. State, 8 Ala. A. 272, 62 S 329. 

[m] A few cases deny that the 
fact that mailing is, of itself, suffi- 
cient to raise a presumption of re- 
ceipt. Groton v. Lancaster, 16 Mass. 
110; Woodman v. Jones, 8 N. H. 344. 

93. See infra § 42. 

94. Ala.—Farmers’ Mut. Ins. 
Assoc. v. Tankersley, 13 Ala. A. 624, 


69 S 410. 

Ill.—St. Louis Consolidated Coal 
Co. v. Block, etc., Smelting Co., 53 
Til. A 565. 


Iowa.—Watson vy. Richardson, 110 
Towa 673, 80 NW 407. 

Fe, eee v. Vienna, 21 Me. 

Mass.—Tobin v. Taintor, 229 Mass. 
174, 118 NE 247; Briggs v. Hervey, 
130 Mass. 186. 

95. See supra § 27. 

96. U. S.—-Dunlap v. U. S., 165 U. 
S. 486, 17 SCt.375, 41 L. ed. 799; Hen- 
derson v. Carbondale Coal, ete., Co., 
140 U.S. 25, 11 SCt 691, 35 L. ed. 332; 
Rosenthal v. Walker, 111 U. S. 185, 
4 SCt 382, 28 L. ed. 395. 

Ill.—Ashley Wire Co. v. Illinois 
Steel Co., 164 Ill. 149, 45 NE 410, 56 
AmSR 187; St. Louis Cons. Coal Co. 
v. Block, etc., Smelting Co., 53 Ill. 
A. 565. 

Iowa.—Watson v. Richardson, 110 
Towa 673, 80 NW 407. 

Me.—Johnson v. New York, etc., 
R. Co., 111 Me. 2638, 88 A 988. 

Mass.—Huntley v. Whittier, 105 
Mass. 391, 7 AmR 536. 

onset v. Gaylord, 3 Watts 

Vt.—Barnet v. Norton, 90 Vt. 544, 
99 A 238; Walworth v. Seaver, 30 Vt. 
728, 73 AmD 3832. 

The presumption is “based on the 
proposition that the post office is a 
public agency charged with the duty 
of transmitting letters; and on the 
assumption that what ordinarily re- 
sults from the transmission of a 
letter through the post office prob- 
ably resulted in the given case. It 
is a probability resting on the custom 
of business and the presumption that 
the officers of the postal system dis- 
charged their duty.” Henderson v. 
Carbondale Coal, ete., Co., 140 U. S. 
25, 37,11 SCt 691, 35 L. ed. 332. 

97. Farmers’ Mut. Ins. Assoe. v. 
Tankersley, 13 Ala. A. 524, 69 S 410; 
Bellefonte First Nat. Bank v. Mc- 
Manigle, 69 Pa. 156, 8 AmR 236. 

98. Farmers’ Mut. Ins. Assoc. v. 
Tankersley, 13 Ala. A. 524, 69 S 410. 

99. Lewis v. Phillips-Boyd Pub. 
Co., 18 Ga. A. 181, 89 SE 177. 

1. U. S.—Henderson vy. Carbon- 
dale Coal, etc., Co., 140 U. S. 25, 11 


Sct 691, 25 L. ed. 332; U. S. v. Bab- 
cock, 24 F. Cas. No. 14,485, 3 Dill. 
571. 


Cal.—Grade v. Mariposa County, 
U3 2°Calia OnO4 ge. laure 

Conn.—-Pitts v. Hartford L., etce., 
Ins. Co., 66 Conn. 376, 34 A 95, 50 
AmSR 96. 

Ill.—Meyer v. Krohn, 114 Ill. 5%4, 
21 NE 495; U. S. Equitable L. Assur 
Soc. v. Frommbold, 75 Ill. A. 43._ 

Ind.—Home Ins. Co. v. Marp-e, 1 


98 122C.J.1° 


a presumption at law.? 
{i$ 88] Pace 


Ind. A. 411, 27 NE 633. 

Ky.—Sullivan v. Kuykendall, 82 
Ky. 483, 4 KyL 908, 56 AmR 901; 
Bloom v. Warner, 77 SW 930, 25 Kyl 
1646; Springfield F. & M. Ins. Co. v. 
Jenkins, 9 KyL 932. 

Me.—Freeman v. Morey, 45 Me. 50, 
71 AmD 527. 

Md.—Pittsburg Lawrence Bank v. 
nee etc., Iron Co., 77 Md. 321, 26 


Mass.—Huntley v. Whittier, 105 
Mass. 391, 7 AmR 536 (the leading 
case on the presumption in this class 
of cases); Greenfield Bank v. Crafts, 
4 Allen 447 [expl Com. v. Jeffries, 7 
Allen 548, 564, 83 AmD 712; Huntley 
v. Whittier, 105 Mass. 393, 7 AmR 
536]; Crane v. Pratt, 12 Gray 348 
{expl Huntley v. Whittier, 105 Mass. 
391, 7 AmR 536]. 

Minn.—Plath v. Minnesota Farm- 
ers’ Mut. F. Ins. Assoc., 23 Minn. 
479, 23 AmR 697. 

Mo.—Edwards v. Mississippi Val- 
ley Ins. Co., 1 Mo. A. 192. 

Nebr. —National Masonic Ace, 
Assoc. v. Burr, 44 Nebr. 256, 62 NW 


466. 
Holland, 69 N. Y. 


N. Y.—Austin v. 
571. 25 AmR 246. 

Pa.—Susquehanna Mut. F. Ins. Co. 
v. Tunkhannock Toy Co., 97 Pa. 424, 
39 AmR 816; Bellefonte First Nat. 
Bank v. McManigle, 69 Pa. 156, 
AmR 236. 

Utah.—Campbell v. Gowans, 35 
Utah 268, 100 P 397, 23 LRANS 414, 
19 AnnCas 660. 

Vt.—Whitney Wagon Works v. 
Moore, 61 Vt. 230, 17 A 1007. 

{a] This is true even though the 

presumption is prescribed by statute. 
Grade v. Mariposa County, 132 Cal. 
75, 64 P 117. Contra Williams v. Cul- 
ver, 39 Or. 337, 64 P 763. 
§ Feber of presumption see infra 
2. Sullivan v. Kuykendall, 82 Ky. 
483, 4 KyL 908, 56 AmR 901; Freeman 
v. Morey, 45 Me. 50, 71 AmD 527; 
Hastings. v. Brooklyn L. Ins. To., 138 
N. Y. 473, 34 NE 289; Bellefonte First 
Nat. Bank v. McManigle, 69 Pa. 156, 
8 AmR 2386. 

3. Pioneer Sav., etc., Co. v. Thomp- 
son, 115 Ala. 522, $28 511; Montelius 
v. Atherton, 6 Colo. 224; Iroquois 
Furnace Co. v. Wilkin Mfg. Col; 1T31 
Tll. 582, 54 NE 987; Pure Oil Operat- 
ing Co. v. State Gulf Refining Co., 
143 La. 284, 78 S 560. 

4. . S.—Henderson v. Carbondale 
Coal, etes :Co.,' 14070. S; 255 11 Set 
691, 25 Li ed. 332. 

Ala.—Pioneer Sav., etce., Co. v. 
Thompson, 115 Ala. 552, 22 § 511. 

Colo.—Sherwin vy. National 
Register Co., 5 Colo. A. 162, 38 P 392. 

Conn.—Pitts v. Hartford Li, Meters. 
Ins. Co., 66 Conn. 376, 34 A 95, 50 
AmSR 96 

Ind.—New York Home Ins. Co. v. 
Marple, 1 Ind. A. 411, 27 NE 6383. 

Jowa.—Pennypacker v. Capital Ins. 
Co., 80 Iowa 56, 45 NW 408, 20 AmMSR 
395, 8 LRA 236. 
ys Wie. —Augusta v. Vienna, 21 Me. 

Go. 
Mé.-—Yoe v. Benjamin C. Howard 


ee 
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Strength of Presumption. 
favorable conditions the presumption of the receipt 
of mail matter is a strong one and may be given the 
same prima facie force as a presumption of law.’ 
Accordingly the verdict of a jury or the finding of a 
judge in opposition to this inference of fact, when 
based on no evidence of nonreceipt,* or delay in 
transmission,® is against the weight of the evidence 
and will not be allowed to stand. On the other hand 
that the presumption is not a strong one was indi- 
cated in an early case, where it was said that the 
presumption is ‘‘contradicted daily by the immense 
dead letter collections never received by correspon- 
dents, and requiring the constant employment of sev- 
eral clerks to overhaul and dispose of, in our own 


Cash ]. 


EVIDENCE 


general post-office alone. 
was held that the mailing of a letter duly stamped 
and properly addressed does not raise a presump- 
tion of either law or fact that it was received by the 
addressee, but it is a relevant circumstance from 
which, if not rebutted, the inference is fairly de- 
ducible that the letter was received in due course.* 
Certainly the presumption that a person to whom a 
letter has been addressed and mailed received it is 


Under 


not conclusive.® 


[§ 39] 


Assoc., 63 Md. 


Mass.—McDowell v. Adtna Ins. Co., 
164 Mass. 444, 41 NE 665; Marston v. 
Bigelow, 150 Mass. 45, 32 NE {fs pens) 
LRA 438; Huntley v. Whittier, 105 
Mass. 391, 7 AmR 536. 

Minn.—Dade v. Aitna Ins. Co., 54 
Minn. 336, 56 NW 48. 

Nebr.—National Masonic Acc. 
Wie v. Burr, 44 Nebr. 256, 62 NW 

N. Y.—Ackley v. Welch, 85 Hun 
178, 32 NYS 577; Hastings v. Brook- 
lyn’ F. Ins. Co., 3 Silv. Sup. 545, 6 
NES 374; Olney v. Blosier, 12 NYS 

iit 

Pa.—Whitmore v. Dwelling Home 
Ins. Co., 148 Pa, 405, 23 A 1131, 33 
AmSR 838; London Assur. Corp. v. 
Russell, 1 Pa. Super. 320; Thomas v. 
Blankenburg, 22 Pa. Dist. 44. 

Wis.—Smali v. Prentice, 102 Wis. 
256, 78 NW 415. 

[a] In the leading case of Huntley 
vouwnittier, "105 -Mass 3917 39250 7% 
AmR 536, Gray, J., said: “The de- 
positing of a letter in the post-office, 
addressed to a merchant at his place 
of business, is prima facie evidence 
that he received it in the ordinary 
course of the mails; and where there 
is no other evidence, the jury should 
be se instructed.” 

5. Sullivan v. Kuykendall, 82 Ky. 
483, 58 AmR 981 (where a presump- 
tion, having the force stated in the 
text, that the receipt of the letter 
was not later than the _ ordinary 
course of the mails would deliver it, 
appears to have been fully recog- 
nized in the absence of any evidence 
to the contrary.) 

6. Allen v. Blunt, 1 F. Cas. No. 
217, 2 Robb. Pat. Cas. 530, 2 Woodb. 
& M. ip ie 

7. Continental Ins. Co. v. Har- 
grove, 1381 Ky. 837, 116 SW 256. 

8. Sloan v. Grollman, 113 Md. 192, 
77 A 577, AnnCas1912A 544, 

9. Ala.—Hartford F. Ins. Co. v. 
Ollinger, etc., Dry. Dock Co., 77 S 452. 

Ga.—Bankers’ © Mut. Casualty Co. 
y. People’s Bank, 127 Ga. 326, 56 SE 
429; National Bldg. Assoc. v. Quin, 
120 Ga. 358, 47 SE 962; Rawleigh 
Medical Co. v. Burney, 22 Ga. A. 492, 
96 SE 578; Barnett v. Floyd County 
Nova Kola Bottling Co., 18 Ga. A. 
413, 89 SE 490. 

Tll.—vU. S. Equitable re ene Soc. 
v. Frommhold, 75 Ill. A. 

Kan. —Fleming, etc., 

9 Kan. A. 858, 61 P 5 50: 
La.—Pure ‘Oil Operating Co. 
State Gulf Refining Co., 143 La. 284, 

78 S 560. 

Mass.—Cole v. New England Trust 
Co., 200 Mass. 594, 86 NE 902. 

Mo.—Best v. German Ins. Co., 68 
Mo. A. 598. 

N. Y.—Ward v. Hasbrouck, 44 App. 
Div. 32, 60 NYS 391; New York v. 
Finn, 58 N. Y. Super. 360, 11 NYS 580; 
Cagliostro v. Indelli, 53 Misc. 44, 102 
NYS 918; Westheimer v. Howard, 47 
Misc. an 93 NYS 518. 

N. C.—Sherrod v, Farmers’ Mut. F. 
Ins. ees. 139 N. C. 167, 51 SE 910. 

N. D.—Kvale v. Keane, 168 NW 74. 


wet Mut. Benev. 


Co v. Evans, 


d. Address. 
person for whom it was intended cannot be presumed 
unless it is proved that the letter was properly ad- 
dressed to him,® at the city or town where he resides 
or has his place of business,!° with the street and 
number if it is a city of considerable size,1* or at 


1156, 59 AmSR_ 411, 32 


[§§ 37-39 


196 And in a later ease it 


Receipt of a letter by the 


Pa.—Williams v. Patterson, 38 Pa. 
Super. 322. 

S. D.—Fountain City Drill Co. v. 
ne uast, 22 S. D. 7, 114 NW. A008 


(Civ. 
A.) “30 SW 234. 

Vt.—Barnett v. Norton, 90 Vt. 544, 
$9 A~-238. 

{aj MIllustration.—There is no 
presumption that a letter addressed 
to the register of probate in his 
official capacity only was given by 
him to the judge of probate. Cole v. 
New England Trust Co., 200 Mass. 
594, 86 NE 902. 

{b] A letter addressed to a public 
officer by his official title is presumed 
to have been received, although his 
individual name did not appear in the 
address. Barnett v. Norton, 90 Vt. 
544, 99 A 238. 

{c] Construction of testimony.— 
Testimony that a letter was mailed 
to the addressee ‘in the regular way” 
may be regarded as a statement that 
it was properly addressed. Schmidt 
v. Schanzlin, 53 N. Y. Super. 498. 

[d] Defective address.—Evidence 
of the mailing of a letter addressed 
to “The Equitable Life Insurance 
Company, Chicago,’ is inadmissible 
to prove receipt of it by the “Equit- 
able Life Assurance Society of the 
United States,” in Chicago, although 
the sender inclosed a postal card ad- 
dressed to himself, which was not 
returned. U. S. Equitable L. Assur. 
Soc. v. Frommhold, 75 Ill. A. 43. 

{e] Effect of return request on 
misdirected letter see Marston v. 
Bigelow, 150 Mass. 45, 22 NE 71, 5 
LRA 43 (cit infra first note in § 43). 

10. Henderson v. Carbondale Coal, 
ete., Co., 140 U, S. 25, 11 SCt 691, 25 
L. ed. 332; Goodwin v. Provident Sav. 
L. Assur. "Assoc., 97 Iowa 226, 66 NW 
LRA 473; 
Westheimer v. Howard, 47 Misc. 145, 
93 NYS.518. 

[a] Tllustration.—There is no pre- 
sumption that a letter addressed to 
317 Main Street, New York (City, 
reached the addressee residing at 317 
Main Street, Cincinnati. Westheimer 
v. Howard, 47 Misc. 145, 938 NYS 518. 

[b] The residence of the addressee 
must be shown by ihe party claiming 
the advantage of such presumption. 
Henderson v. Carbondale Coal, etc., 
cee 140 U. Sio25, 11 SCt 691, 35 L. ed. 


[ec] Where the addressee had 
abandoned its office, in the city to 
which mail matter was addressed, 


«| before the mailing of such matter, 


there is no presumption that such 
matter was received. General neh 
cident Fire, etc.,-Assur. Corp. 
Pacific Coast Casualty Co., 247 nies 
446, 159) COA: 

Td anil S.—Chicago, ete., R. Co. 
Chickasha Nat. Bank, 174 Fed. 923, 
98' CCA’ 535. 

Kan.—Fleming, ore Co. v. Evans, 
9 Kan. A. 858, 61 P 503. 

Mass.—Marston MS 150 
Mass. 45, 22 NE 71, 

Mo.—Covell v. Tel. Co., 164 Mo. A. 
6380, el SW 555. 

N. ¥ .—Cagliostro v. Indelli, 53 Mise. 


\ 


| 
| 


§§ 39-41] 


the post office where he usually receives his mail.?2 
Mailing—(1) In General. 
to support a presumption of receipt of a letter, there 
must be satisfactory proof that it was duly mailed,1® 
although such proof need not consist of direct and 
positive testimony to the ultimate fact of mailing.14 
A letter deposited in a post office,® a government 
street letter box,1® a mail box on a rural delivery 
route, 1” or a mail chute shown to be connected with 
a government letter box,!® or delivered to an official 
letter carrier while on his official route,!® or to a 
United States mail agent while on duty on a mail 


|§ 40] e. 


44, 102 NYS 918; Trauts Realty 
Corp. v. Casualty Co. of America, 166 
NYS 807. See also Phelan v. North- 
western Mut. L. Ins. Co., 113 N. Y. 
147, 20 NE 827, 10 AmSR 444 (holding 
address to a different number on 
another street insufficient to prove 
receipt at particular time). 


Tex.—Manhattan L. Ins. Co. v. 
Fields, (Civ. A.) 26 SW 280. 
{aj fllustration.—Proof of the 


mailing of a letter addressed to a 
firm and directed generally to “St. 
Louis, Missouri,” containing no 
specific address or statement of the 
firm’s business, is not sufficient to 
charge the firm with notice of its 
contents against their denial of any 
Knowledge of it. Chicago, etc., R. Co. 
v. Chickasha Nat. Bank, 174 Fed. 923, 
98 CCA 535. 

[b] “If a party has changed his 

place of business, and has informed 
the post-office of it, there is a pre- 
sumption or inference that the letter 
has been delivered at the new ad- 
dress.” Marston vy. Bigelow, 150 Mass. 
45, 54, 22 NE 71, 5 LRA 43 (where the 
question of delivery was left to the 
jury). To similar effect Judge v. 
Masonic Mut. Ben. Assoc., 30 Oh, Cir. 
Ct. 133. 
{c] Identity of address on en- 
velope and inclosed letter wiil be 
yresumed in the absence of evidence 
to the contrary. Phelan v. North- 
western Mut. L. Ins. Co., 113 N. Y. 
147, 20 NE 827, 10 AmSR 441. 

{[d] Address sufficient although 
street and number omitted.—A letter, 
duly stamped and addressed “R. C. 
Clowry, General Manager of the 
Western Union Telegraph Company, 
New York,” and mailed, would be 
presumed to have been received, not- 
withstanding a failure to specify the 
street and number in the address. 
Covell v. Western Union Tel. Co., 164 
Mo. A. 630, 147 SW 555. 

12. Shelburne Falls Nat. Bank v. 
Townsley, 102 Mass. 177, 181, 3 AmSR 
445 (where the court said that if the 
addressee “is in the habit of resort- 
ing, for that purpose, equally and in- 
differentiy to two post-offices, a com- 
munication may very properly be ad- 
dressed to him at either’’). 

13. U. S.—Robinson v. Union Cent. 
L. Ins. Co., 144 Fed. 1005 [rev on 
other grounds 148 Fed. 358, 78 CCA 
268, 8 LRANS 883]; Allen v. Blunt, 
1 F. Cas. No. 217, 2 Robb. Pat. Cas. 
288, 2 Woodb. & M. 121. 

Ala.—Hartford F. Ins. Co. Ollin- 
ger, etc., Dry Dock Co., (A.) 1 S 452. 

Ga. —Bankers’ Mut. Casualty Co. 
v. People’s Bank, 127 Ga. 326, 56 SE 
429; National Bldg. Assoc. v. Quin, 
120 Ga. 358, 47 SE 962. 

Ind. —-Graham v. Henderson El. Co., 
60 Ind. A. 697, 111 NE 332 [cit Cyc]. 

La.—Pure Oil Operating Co. 
State Gulf Refining Co., 143 La. 284, 
78 S 560. 

Minn.—-Suits v. Order United Com- 
mercial Travelers, 139 Minn. 246, 166 
NW 222, AnnCas1918E 508. 

Mo.—Sills v. Burge, 141 Mo. A. 148, 
124 SW 605; Ward v. D. A. Morr 
Transfer, etc, Co., 119 Mo. A. 83, 95 
SW 964; Best v. German Ins. Co., 68 
Mo. A. 598 

N. Y.—Gardam v. Batterson, 198 N. 
Vv. 175, 91 NE 371, 1389 AmSR 806, 19 
AnnCas 649; Hastings v. Brooklyn iby 
ins, Coz, 138 N. Y. 473, 34 NE 289; 
Elmore v. Busseno, 175 App. Div, 2338, 
161 NYS 533; New York v. Finn. 58 
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In order 


[22 C.5:} 99 


train,?° is duly mailed. A postmark:on the envelope 
affords a presumption that the letter was mailed.?* 

Where a letter was mailed in a foreign country 
to an address in the United States the court has re- 
fused to draw an inference of receipt.?? 

Date of mailing. It is not presumed that a letter 
was mailed on the day indicated by the postmark on 
the envelope,?? although such postmark is a cireum- 
stance for the jury to consider.?* The date of a letter 
authorizes no inference that it was mailed on that 


day.?® 
[§ 41] (2) Prepayment of Postage. It is very 
N. Y. Super. 360, 11 NYS 580; Com-]|court as to a presumption, it may 
mercial Cable Bldg. Co. v. McKenna, | still suffice to uphold an inference 


171 NYS 409. 

N. C.—Sherrod v. Farmers’ Mut. 
WES Assoc., 189 N. C. 167, 51 SE 
910. 

N. D.—Kvale v. Keane, 168 NW 74. 

Oh.—Farmers’ Mill, etc., Co. v. 
De Franco, 16 Oh. Cir. Ct. N. S. 182. 

Pa.—Leslie v. Innes, 15 Pa. Co. 178. 

Ss. D.—Fountain City Drill Co. v. 
Lindquist, 22 S. D. 7, 114 NW 1098. 

Tex.—Trezevant v. Powell, (Civ. 
A.) 130 SW 234; Pink Front Bank- 
rupt Store v. Mistrot, 40 Tex. Civ. A. 
375, 90 SW 75. 

Eng.—Hetherington  v. 
Campb. 193. 

fa] Construction of testimony.— 
“The language used by the witness 
was that he mailed the letter. If 
there be given to these words their 
ordinary significance, it means that 
he put the letter in the post-office 
and that it was addressed in the 
usual way.” Farmers’ Mill, etc., Co. 
Vai Dewh ranco,, 16..Oh. +Cix.. Ct, ANevSs 
182, 189. 

[b] Nonreceipt by addressee.— 
“The fact that the notice had not 
been received by the _ [addressee], 
though it would have been of very 
little weight against the positive tes- 
timony of a disinterested person that 
it had been deposited in the post- 
office, was yet a circumstance which, 
in this case, the [addressee] was en- 
titled to have the jury consider.” 
Kingsland Land Co. v. Newman, 1 
App. Div. 1, 3, 36 NYS 960. 

{c] A memorandum on the margin 
of a transcript of a judgment of a 
justice of the peace, that a postal 
ecard was mailed to defendant noti- 
fying him of the entry of judgment, 
decision having been reserved, is in- 
sufficient to show legal notice. Les- 
lie v. Innes, 15 Pa. Co. Eis 

14. Ind.—Graham v. Henderson 
El. Co., 60 Ind. A. 697, 111 NE 332. 

Md.—-Lawrence Bank v. Raney, etc., 
Tron Co., 77 Md. 321, 26 A 119. 

Minn.—Backdahl v. Grand Lodge 
A. O. U. W., 46 Minn. 61, 48 NW 454. 

Mo.—Sills v. Burge, 141 Mo. A. 148, 
124 SW 605. 

N. Y.—Matter of Wiltse, 5 Misc. 
105, 28 NYS 738. 

Tex.—Smith  v. W. Heitman 
Co., 44 Tex. Civ. A. F358. 363, 98 SW 
1074 {cit Cyc]. 

Eng.—Ward v. Londesborough, 12 
C. B. 252, 74 HCL 252, 188 Reprint 
900; Skilbeck v. Garbett, 7 Q. B. 846, 
53 ECL 846, 115 Reprint 706. 

[a] Proof of custom in the send- 
er’s Office (1) whereby letters de- 
posited in a particular place are tak- 
en. by. an employee and mailed by 
him, in connection with proof that 
the letter was so deposited and prob- 
ably taken and mailed as usual, may 
support a presumption of due receipt. 
Lawrence Bank v. Raney, ete., Iron 
Co.. 77 Md. 321, 26 A 119; Matter of 
Wiltse, 5 Misc. 105, 25 NYS 733. 
Contra Hetherington v. Kemp, 4 
Campb. 193. (2) But the proof must 
establish the existence of a course 
of business, or of office practice, ac- 
cording to which it naturally would 
have been done. Gardam v. Batter- 
Sons OSeUNe -Yul75, 9) UNE 039 
AmSR 806, 19 AnnCas 649 (where the 
evidence was held insufficient to show 
such a course of business). (3) Even 
if proof of this nature is too incon- 
clusive to warrant a ruling by the 


Kemp, 4 


by the jury. Hastings v. Brooklyn L. 
Ins. Co., 138 N. Y. 473, 34 NE 289. 

{b] Custom of notary.—Where a 
notary testified that it was usual for 
him, when the drawer or indorser 
lived at a distance, to send a writ- 
ten notice of the dishonor of the bill 
to them by post on the evening of the 
same day, and that he believed he 
had sent such notice in that way, this 
was held sufficient. Miller v. Hack- 
ley, 5 Johns. (N. Y.) 375, 4 AmD 372, 

{c] Proof that a letter was dic- 
tated (1) is not sufficient (Graham 
v. Henderson El. Co., 60 Ind. A. 697, 
111 NE 332, 335 [cit Cyc]; Sills v. 
Burge, 141 Mo. A. 148, 124 SW 605), 
(2) even though the writer also testi- 
fies that according to the usual course 
of business it must have heen mailed 
(Sills v. Burge, supra). 

[dj] Testimony that the witness 
“sent” her address to another is not 
sufficient evidence that she did this 
by letter duly mailed, so as to raise 
the presumption of its receipt and 
consequent knowledge of the address. 
Ward v. . A. Morr aver ee etc., 
Co., 119 Mo. A. 83, 95 SW 96 

15. Schneider v. raat Cons. 
Min. Co., (Cal. A.) 176 P 177; Hartford 
Bank v. Hart, 3 Day (Conn.) 491, 
AmD 274. 

16. Corry v. Sylvia y Cia, 192 Ala. 
550, 68 S 891, AnnCas1917H 1052: 
Casco Nat. Bank v. Shaw, 79 Me. 
376, 10 A 67, 1 AmSR 282 [cit U. S. 


Rev. St. § 3868 (which authorizes 
establishment of street letter 
boxes)]; McCoy v. New York, 46 


Hun (N. Y.) 268; Kvale v. Keane, 
(N. D.) 168 NW 74. 
ee Kvale v. Keane, (N. D.) 168 

18. Hudson v. Grand Rapids, etc., 
R. Co., 203 Tll. A 377; Hummelshime 
v. State, 125 Md. 568, 93 A 990, Ann 
Casi1917E 1072; Tobin v. Taintor, 229 
Mass. 174, 118 NE 247. 

19. Pearce v. Lanegfit, 101 Pa. 507, 
47 AmR 7387; Skilbeck v. Garbett, 7 
Q. B. 846, 849, 538 ECL 846, 115 Re- 
print 706. 

“Tf a public servant, belonging to 
the post- office, takes charge of the 
letter in the exercise of his public 
duty, it is the same as if it were 
earried to the office.’ Skilbeck v. 
Garbett, supra. 4 

10 


20. Watson  v. 
Iowa 673, 80 NW 407 

21% ak Shiyve Williams, 3 Fed. 484 
mem; U. S. v. Noelke, 1 ‘Fed. 426, 17 
Blatché, 554; New Haven County 
Bank v. Mitchell, 15 Conn. 206. 

{a] Inconclusive rebutting cir- 
cumstances.—The presumption is not 
controlled by proof that in occasional 
instances in furtherance of justice 
postmasters had sent to certain per- 
sons empty envelopes bearing post- 
marks, the envelopes never having 
been through the mails. Saw 
Noelke, 1 Fed. 426, 17 Blatchf. 554. 

22. Oliver v. Newburyport Ins. Co., 
3 Mass. 37, 3 AmD 77. 


Richardson, 


23. New Haven County Bank v. 
Mitchell, 15 Conn. 206; Shelburne 
Falls Nat. Bank v. Townsley, 102 


Mass. 177, 3 AmR 445. 
24. Shelburne Falls Nat. Bank v. 
Townsley, 102 Mass. 177, 3 AmR 445. 
25. Uhlman vy. Arnholdt,_ etce., 
Brewing Co., 58 Fed. 485; Graham v. 
Henderson El. Co., 60 Ind. A. 697, 111 
NE 332, 385 [cit Cyc]; Phelan v, 


F. E. BRIGHTMAN 
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generally heldd Rae aGSter is not duly mailed so as 
* to give rise to a presumption of receipt by the ad- 
dressee, unless it is proved that the postage was pre- 
paid.2® It has, however, been asserted that evidence 
that a letter containing a notice was mailed raises 
a presumption that the necessary postage was paid,*? 
and that an officer’s return that service was ‘‘duly’’ 
made by mail may be regarded as a statement that 


EVIDENCE 


mailed.?8 


postage was prepaid, where the addressee does not 


Northwestern Mut. L. Ins. Co., 113 
N. Y. 147, 20 NE 827, 10 AmSR 441. 

26. Colo.—Morton vy. Morton, 16 
Colo: 358,727 P2718. 

Ga.—Bankers’ Mut. Casualty Co. v. 
People’s Bank, 127 Ga. 326, 56 SE 
429; National Bldg. Assoc. v. Quin, 
120° Ga. 358, 47 SE 962; oe ka os 
Medical Co. v. Burney, 22 Ga. 492, 
96 SE 578; Barnett v. Floyd coats 
Nova Kola Bottling Co. 18 Ga. A. 
418, 89 SE 490. 

Iowa.—Brooks v. Day, 11 Iowa 46.: 

Mo.—Bless v. Jenkins, 129 Mo. 
647, 31 SW 938; Welsh v. Chicago 
Guaranty Fund UL. Soc., 81 Mo. A. 30; 
Best v. German Ins. Co., 68 Mo. A. 


598. 

N. Y.—Mishkind-Feinberg Realty 
Co. v. Sidorsky, 189 N. Y. 402, 82 NE 
448; Peo. v. Crane, 125 N. Y. 535, 26 
NE 736; Ward v. Hasbrouck, 44 App. 
Div. 32, 60 nS 391; Schmidt v. 
Schanzlin, 53 N. Y. Super. 498. 

N. Ge Sherred. v. Farmers’ Mut. F. 
Ins. Assoc., 139 N. C. 167, 51 SE 910. 
7 N. D.—kKvale v. Keane, 168 NW 
4, 


Pa.—Reynolds v. Maryland Casu- 
alty Co., 30 Pa. Super. 456. 

$. D-—Fountain City Drill Co. v. 
Lindquist, 22 S. D. 7, 114 NW 1098. 

Tex.—Trezevant v. Powell, (Civ. 


A.) 130 SW 234. 

fa] Evidence of prepayment.— 
“That a letter, properly addressed, 
was duly stamped before it was 
mailed may be shown, not only by 
positive testimony establishing the 
fact, but also by persuasive proof to 
the effect that the only envelopes 
used in the office of the sender were 
such as bore the printed stamp of 
the government, and that it was the 
custom and rule of the clerks in the 
office to use the envelopes furnished 
them by the sender for the purpose 
of conducting his correspondence.” 
Burch v. Americus Grocery Co., 125 
Ga. 158, 53 SE 1008. 

{b] A presumption that postage 
was not prepaid arises where it is 
proved that a letter was properly ad- 
dressed and mailed, but was not re- 
ceived by the addressee. Morton v. 
Morton, 16 Colo. 358, 27 P 718. 

27. lIowa.—Brooks v. Day, 11 Iowa 


6. 

Me.—Johnson v. New York, etc., R. 
Co., 111 Me. 263, 271, 88 A 988. 

Nebr.—Omaha v. Yancey, 91 Nebr. 
261, 185 NW 1044. ° 

Pa.—Reynolds v. Maryland Casu- 
alty Co., 30 Pa. Super. 456. 

Vt—Barnet v. Norton, 90 Vt. 644, 
99 A 238. 

“By common acceptation, to ‘mail’ 
a letter to a person means to deposit 
it in the mail properly stamped and 
properly addressed.” Johnson v. New 
York, etc., R. Co., supra. 

{a] Notice of protest.—There is a 
presumption that a notary public 
mailing a notice of protest of com- 
mercial paper “conformed to the es- 
tablished regulations of the Post 
Office department” by prepaying the 
poets ees Brooks v. Day, 11 Iowa 


28. Peo. v. Crane, 125 N. Y. 535, 
26 NE 736. | 

29. U. S—Dunlop v. U. S., 165 U. 
S. 486, 17 SCt 375, 41 L. ed. 799; Schutz 
v. Jordan, 141 U.S. 213, 11 SCt 906, 35 
L. ed. 705; Kimberly v. Arms, 129 U, 
S. 512, 9 SCt 355, 32 L, ed. 764; Rosen- 
thal v. Walker, 111 U..S./ 185, 4° SCt 
382, 28 L. ed. 395; Lindenberger v. 
Beall, 6 Wheat. 104, 5 L. ed. 216; U. 
S. v. Feldman, 247 Fed. 482, 159 CCA 
536; New York Standard Trust Co. v. 


Commercial Nat. Bank, 240 boos 303, 
153 CCA 229; Davidson SS. Co. v. U. 
S., 142 Fed. 315, 73 CCA 425 [aff 205 
T. S. 187, 27 SCt 480, 51 L. ed 764]; 
WitSueve Babcock, 24 F. Cas. No. 14,- 
485, 3 Dill. 571. 

Ala.—Adams_ v. Sovereign Camp 
W. W., 77 S 692; Adams v. Walsh, 75 
S 888; “Holmes v. Bloch, 196 Ala. 322, 
We S 670; Pioneer Sav., Cte, COL Ve 
Thompson, 115° Ala, 552, 22° S 5215 
De Jarnette v. McDaniel, 93 Ala. 215, 
9% $ 570; Steiner v. Ellis, 7 S 803; 
Hartford F. Ins. Co. v. Ollinger, etc., 
Dry Dock Co., 77 S 452. 

Ark.—Southern Engine, etc., Works 
v. Vaughan, 98 Ark. 388, 135 SW 9138, 
AnnCas1912D 1062; Merchants’ Exch, 
Co. v. Sanders, 74 Ark. 16, 84 SW 786, 
4 AnnCas 955; Planters’ Mut. Ins. Co. 
v. Green, 72 Ark. 305, 80 SW 151; 
Burlington Ins. Co. v. Threlkeld, 60 
Ark. 539, 31 SW 265. 

Colo.—German Nat. Bank v. Burns, 
12 Colo. 539, 21 P 714, 13 AmMSR 247; 
Breed v. Central City First Nat. 
Bank, 6 Colo. 235; Sherwin v. Na- 
tional Cash Register Co., 5 Colo. A. 
162, 38 P 392 


Conn.—Pitts v. Hartford L.,’ ete., 
Ins. Co., 66 Conn. 376, 34 A 95, 50 
AmSR 96. 


Fla.—Eatman v. State, 48 Fla. 21, 
37S 576. 

Ga.—Barnett v. Floyd County 
Nova Kola Bottling Co., 18 Ga. A. 
413,89 SE 490; Lewis v. Phillips-Boyd 
Pub.a@o;,-18 Ga. vA. 38h, 1890S i773 
Parker v. Southern Ruralist Co., 15 
Ga. A. 334, 83 SE 158; Strauss v. 
Pearlman, 15 Ga. A. 86, 82 SE 578; 
Cassel v. Randall, 10 Ga. A. 587, 73 


SH 858. 
Tll.—Dick v. Zimmerman, AG Til. 


636, 69 NE 754 [aff 105 ne 
Troquois Furnace’ Co. 
Mfg. Co., 181 Ill. 582, 54 NE ‘987; Ash- 
ley | Wire Co. v. Illinois Steel Co., 164 
Ill. 149, 45 NE 410, 56 AmSR "187; 
Young v. Clapp, 147 Ill. 176, 32 N® 
187, 35 NE 372; Old Colony L. Ins. 
Co. v. Graves, 200 Ill, A. 71; Findlay 
v. Corn Exch. Nat. Bank, 166 Ill. A. 
57; Boening v. North American Union, 
155 Till. A. 528; Equitable L. Assur. 
Soc. v. Frommhold, 75 Ill. A. 438; St. 
Louis Cons. Coal Co. v. Block, etc., 
Smelting Co., 53 Ill. A. 565. 
Ind.-—National Live Stock Ins. Co. 
v. Wolfe, 59 Ind. A. 418, 106 NE 390. 
Iowa.—Pocahontas County v. Katz- 
Craig Contracting Co., 181 Iowa 1313, 
165 NW 422; De Bolt v. German 
American Ins. Co., 181 Iowa 671, 165 
NW 55; Forest City First Nat. Bank 
v. Way, 167 Iowa 426, 149 NW 503; 
Watson v. Richardson, 110 Iowa 673, 
80 NW 407; Cushman vy. Hassler, 82 
Iowa 295, 47 NW 1036. 


Kan.—Vancil v. Hagler, 27 Kan. 
407; Fleming, etc., Co. v. Evans, 
Kan. A. 858, 61 P 508. 


Ky.—Collins v. Swan-Day Lumber 
Co., 158 Ky. 231, 164 SW 813; Bloom 
v. Wanner, 77 SW 930, 25 KyL 1646. 

La.—Pure_ Oil Operating Co. sv. 
State Gulf Refining Co., 143 La. 284, 
78 S 560; Bell v. Hardy, 9 La. Ann. 


547. 
Me.—Perley v. McGray, 115 Me. 
398, 99 A 39; Casco Nat. Bank v. 


Shaw, 79 Me. 376, 10 A 67, 1 AmSR 
319; Augusta v. Vienna, °21 Me. 298. 

Md.—Goodman v. Saperstein, 115 
Mad. 678, 81 A 695; Sloan v. Grollman, 
113 Md. 192, 77 A 577; Lawrence 
ns v. Raney, etc., Iron Co., 77 Md. 

Mass.—Allen v. Wilbur, 199 Mass. 
366, 85 


Ins. Co., 164 Mass. 444, 41 NE 665; 


[§ 42] f. Time of Receipt. 
mail matter is presumed to have received it as soon 
as it could have been transmitted to him in the or- 
dinary or usual course of the mails, or as it is other- 
wise expressed, in due course of the mails.?® But re- 
ceipt at a particular time cannot be presumed unless 


NE 429; McDowell v. Atna 


[§§ 41-42 


pretend that in fact he did not receive the notice 


The addressee of 


Briggs v. Hervey, 130 Mass. 186; 
Huntley v. Whittier, 105 Mass. 391, 
7 AmR 536; Crane v. ‘Pratt, 12 Gray 
348 [expl Huntley v. Whittier, 105 
Mass. 391, AmR 5386]; Munn v. 
Baldwin, 6 Mass. 316. 
Mich.—Foote v. Greilick, 166 Mich. 
636, 1382 NW 473; Baker v. Temple, 
160 Mich. 318, 125 NW 63; Long-Bell 
Lumber Co. v. Nyman, 145 Mich. 477, 
108 NW 1019, 116 AmSR 310. 
Minn.—Ruder v. National Council 
K. & L. S., 124 Minn. 431, 145 NW 
118; Melby v. Osborne, 33 Minn. 492, 
24 NE 2538. 
Be pS -—Eckerly v. Alcorn, 62 Miss. 


Mo.—McFarland v. U. S. Mutual 
Acc. Assoc., 124 Mo. 204, 27 SW 436; 
Scheidel Western X- ~Ray CO. 
Bacon, (A.) 201 SW _ 916; Covell 
vy. Western Union Tel. Co., 164 Mo. A. 
620, 147 SW 555; Sills v. Burge, 141 
Mo. A. 148, 124 SW 605; Ward v. 
D. A. Morr Transfer, ete., Co., 119 
Mo. A. 83, 95 SW 964; Ripley Nat. 
Bank v. Latimer, 64 Mo. A. 321; Bach- 
man v. Brown, 56 Mo. A. 396. 

Mont.—McAuley Vv. eter) Co., 
39 Mont. 185, 102 P 58 

Nebr.—Omaha v. vance. 91 Nebr. 
261, 1835 NW 1044; National Masonic 
Ace. Assoc. v. Burr, 57 Nebr. 437, 77 
NW 1098. 

Pe H.—Sabre v. Smith, 62 N. H. 


N. Y.—Hastings v. Brooklyn L. Ins. 
Co., 138 N. Y. 473, 34 NE 289; Elmore 
v. *Busseno, 175 "App. Div. 233, 161 
NYS 533; Ackley v. Welch, 85 Hun 
178, 32 NYS 577; McCoy v. New York, 
46 Hun 268; Cooke v. McAleena, 18 
Misc. an 41 NYS 479. 

N. C.—Graham First Nat. Bank v. 
Hall, 174 N. C. 477, 983 SE 981; Hollo- 
man v. Southern R. Co., 172 N. Cc. 
372, 90 SE 292, LRA1917C0 416, Ann 
Casi917E 1069; Standard Trust Co. 
v. New York Commercial Nat. Bank, 
166 N. C. 112, 81 SE 1074; Model Mill 
Co. v. Webb, 164 N. C. 87, 89, 80 SE 
232 [cit Cyc]; Beard v. Southern R. 
Co., 143 N. C. 186, 55 SE 505; Sherrod 
v. Farmers’ Mut. L. Ins. Assoc. 139 
N. C. 167, 51 SE 910. 

Oh. —Judge v. Masonic Mut. Ben. 
Assoc., 10 Oh. Cir. Ct. N. S.-473. 

Okl.— Reeves v. Martin, 20 “Ok. 

McCorkell, 154 Pa. 


558, 94 P 1058. 

Pa.—Jensen v. 
323, 26 A 366, 35 AmSR 8438; Folsom 
v. Cook, 115 Pa. 539, 9 A 93; Susque- 
hanna Mut. F. Ins. Co. v. Tunkhan- 
nock. Toy Co.,, 97 Pa. 424,°39. AmR 
816; Callan v. Gaylord, 3 Watts 321; 
Smyth v. Hawthorn, 3 Rawle 355; 
Giordano v. St. Paul F. & M. Ins. Co., 
66 Pa. Super. BUS; Veley v. Clinger, 
18 Pa. Super. 125; Thomas v. Blank- 
enburg, 22 Pa. Dist. 44; Hoffman v. 
McGroerty, 9 Del. Co. 31. 
R. I.—Russell v. Buckley, 4 R. L 
525, A AmD 167. 

S. C.—Glenn v. Weetern ee Tel. 
Co., 84 S. C. 155, 65 SE 102 
; Tenn. —Peoples’ Sav. Bank v. Amer- 
ican Nat. Bank, 7 Tenn. Civ. A. 501. 

Tex.—Western Union Tel. Co. v. 
McDavid, 103 Tex. 601, 603, 1832 SW 
115 [cit Cyc]; Staite Div. Lone Star 
Ins. Union v. Blassengame, (Civ. A.) 
162 SW 6; Eatman v. Eatman, (Civ. 
A.) 135 SW 165; Opet v. Denzer, (Civ. 
A.) 98 SW 527; Pink Front Bankrupt 
Store v. Mistrot, 40 Tex. Civ. A. 375, 
90. SW; 75: 

Vt.—Whitney vance: Works  v. 
Moore, 61 Vt. 230, 17 A 1007; Wal- 
worth v. Seaver, 30 Vt. 728, 73 AmD 


33 
Wash. —Ault v. Interstate Sav., etc. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 42-44] 


there is proof of the course of the mails,?° as well 
as of the date of mailing,*t for courts do not take 
judicial notice of the time of the arrival or departure 
of mails or trains,°? of the number of mails between 
different places,** or of the car time from one place 


to another.** 
[§.43] g. Circumstances 
sumption. 


Assoc., 15 Wash. 627, 47 P 13. 

Wis.—Small v. Prentice, 102 Wis. 
256, 78 NW 415; McDermott v. Jack- 
son, 97 Wis. 64, 72 NW 3875. 

Eng.—In re Marseilles Imperial 
Land Co., L. R. 15 Eq. 18; Warren v. 
Warren, 1 C. M. & R. 250, 149 Re- 
print 1078. 

[a] Reason for rule.—“‘It must 
have arrived in due course of mail, 
unless some postmaster or mail car- 
rier violated the law, and neglected 
his duty; and the presumption of law 
is, that he did not.” Augusta v. 
Vienna, 21 Me. 298, 304. 

{b] Illustration.—Testimony that 
an instrument addressed to one at 
San Antonio, Tex., was mailed at 
Sherman, Tex., on June 17th, justi- 
fied the inference that the instrument 
reached San Antonio before the death 
of the addressee on June 19th. EHat- 
man v. Hatman, (Tex. Civ. A.) 135 
SW 165. 

{c] Presumption conclusive in ab- 
sence of rebutting evidence.—Where 
a letter withdrawing an offer for the 
purchase of goods was mailed in time 
to reach the other party in the 
due course of mail before his 
letter accepting the offer was mailed 


and it was shown that the let- 
ter of withdrawal “was_ properly 
directed, and had a _return card 


thereon, but that it had not been re- 
turned to the sender, the presumption 
that the letter was received in due 
time was held, in the absence of re- 
butting evidence, to be conclusive. 
Sherwin v. National Cash Register 
Co., 5 Colo. A. 162, 38 P 392. 

30. Minn. — Boon v. State Ins. Co., 
37 Minn. 426, 34 NW 902. 

Mo.—-Bishop Vv. eee Ae Mut. L. 
Ins. Co., 85 Mo. A. 302. 

N. J.—Melvin v. Purdy, 17 N. J. L. 
162. 

Pa.—Beeman v. Supreme Lodge S. 
H., 215 Pa. 627, 64 A 792. 

Tenn.—Boorum, etc., Co. v. Arm- 
strong, (Ch. A.) 37 SW 1095. 

Va.—EHarly v. Preston, 1 Patt. & 
H. 228. 

{a] A postmark is not evidence per 
se that the letter was delivered on 
the date of the postmark. Barly v. 
Preston, 1 Patt. & H. (Va.) 228. 


31. Uhlman v. <Arnholdt,_ etce., 
Brewing Co., 53 Fed. 485; Phelan v. 
Northwestern Mut. L. Ins. Co.; 23 


N. Y. 147, 20 NE 827, 10 AmSR 441, 
32. Wiggs ins v. Burkham, 10 Wall. 

(B. S.) 129, 19 L. ed. 884; pion Vv. 

Covenant Mut. L. Ins. Co., 85 Mo. A. 


832. 

33. Wiggins v. Burkham, 10 Wall. 
(GAHSH)1295-19 Liceds388 4, 

34. Wiggins v. Burkham,; 10 Wall. 
(U. S.) 129, 19 L. ed. 884; Barly v. 
Preston, 1 Patt. & H. (Va.) "228. 

35. Colo.—Sherwin _ v. National 
Cash Register Co., 5 Colo. A. 162, 38 

P 392 


Pa “Lawrence Bank v. Raney, etc., 
Iron Co., 77 Md. 321, 26 A 119. 
Mass. ~-Hedden v. Robertson, 134 


Mass. 38, 45 AmR 276. 


Mich._-Baker v. Temple, 160 Mich. 
318, ee NW 63. 


N. Y.—Matter of Wiltse, 5 Misc. 
105, 25 NYS 733. 
Pa.—Jensen v. mel oreo 154. Pa. 


323, 26 A 366, 35 AmSR 843. 

Philippine. ee TRSA Ve Kosel, 24 Phil- 
ippine 594. 

Vt. ae v. Norton, 90 Vt. 544, 
99 A 238. 

[a] whe presumption becomes 
“well-nigh conclusive” under such cir- 


Strengthening Pre- 
The presumption of receipt of a letter 
sent by mail is strengthened where it is shown that 
the envelope bore a request for the return of the let- 
ter if undelivered, and that it was not returned to the 
sender,®> where it is found in possession of the ad- 


EVIDENCE 


[22.C.J.] 10% 


dressee,?* where the conduct of. the addressee is in- 
consistent with nonreceipt of the letter,?7 or where 
the addressee acknowledges receipt of a letter, and 
the letter in question was ‘the only one written him by 
the writer at about that time.%§ 


Where several 


papers were inclosed in one envelope and sent by 


strong.*? 


cumstances. Jensen v. McCorkell, 154 
Pa. 323, 26 A 366, 35 AmSR 843. 

{b] Where the addressee had left 
the address to which the letter was 
sent, but the envelope bore the re- 
turn request, and it was not returned, 
it may be inferred that the letter 
was forwarded by the post-office au- 
thorities to the new address and de- 
livered. Marston v. Bigelow, 150 
Mass. 45, 22 NE 71, 5 LRA 43. 

36. Hartford F. Ins. Co. v. Ollinger, 
ete., Dry Dock Co., (Ala. A.) 77 S 
452; Pitts v. Hartford L., etc., Ins. 
Co., 66 Conn. 376, 34 A 95, 50 AmSR 
96; Purinton v. Purinton, 101 Me. 
256, 63 A 925, 115 AmSR 309, 8 AnnCas 

“The presumption is strengthened 
almost to a certainty” under such 
circumstances. Pitts v. Hartford L. 
ete., Ins. Co., 66 Conn. 376, 384, 34 
A 95,50 AmSR 96. 

[a] Letters addressed to an agent 
and found in possession of his prin- 
cipal may be presumed to have been 
seasonably received by the agen 
Blodgett v. Webster, 24 N. H. 

37. Bell v. Handy, 9 La. Arn. "bar: 
Woodman v. Jones, 8 N. H. 34 

{a] A refusal to admit or ache re- 

ceipt, on proper inquiry, strengthens 
the ett alae ee ot receipt. Woodmen 
v. Jones, 8 N. 344, 

38. EN tea "Wagon Works v. 
Moore, 61 Vt. 230, 17 A 1007. 

39. Melvin v. Purdy, 17, N. J. L. 


162. 

40. U. S—Schutz v. Jordan, 141 
U. S. 213; 18 SCt 906, 35 L. ed. 705; 
Henderson v. Carbondale Coal, etc., 
Be 140 U. S. 25, 11 SCt 691, 35 L. ed. 

Ala.—Holmes v. Bloch, 196 Ala. 
322, 71 S 670. 

Ark.—Southern Engine, ete., Works 
v. Vaughan, 98 Ark. 388, 135 Sw OTS; 
AnnCas1912D 1062; Planters’ Mut. 
aus. Co. v. Green, 72 Ark. 305; 80 SW 
151. 

Cal.—Grade v. Fee se eter County, 
132 Cal. 75, 64 P 117. 

Ga.—Strauss v. Pearlman, 15 A. 
86, 87 SE 578. 

Tll.— Young v. Clapp, 147 Ill. 176, 
32 NE 187, 35 NE 372; Meyer v. 
Krohn, 114 Ill. 574, 2 NE 495; U. S. 
Equitable L. Assur. Soc. v. Fromm- 
hold, 75 Ill. A. 48; St. Louis Cons. Coal 
Co. v. Block, etc., Smelting Co., 53 
Til; A. 565. 

Ind.—New York Home Ins. Co. v. 
Marple, 1 Ind. A. 411, 27 NE 633. 

Towa.—De Bolt v. German Ameri- 
can Ins. Co., 181 Iowa 671, 165 NW 
55; Pennypacker v. Capital Ins. Co;; 
80 Iowa 56, 45 NW 408, 20 AmSR 395, 
8 LRA 236; Garretson v. Bquitable 
Mut. L., etc., Assoc., 74 Iowa 419, 38 
NW 127. 

Ky.—Sullivan v. Kuykendall, 82 Ky. 
483, 56 AmR 901. 

Me.—Hill v. Wiles, 113 Me. 60, 92 
A 996. 

Md.—Lawrence Bank v. Raney, etc., 
Iron Co., 77 Md. 321, 26 A 119. 

Mass.—Marston v. Bigelow, 150 
Mass. 45, 22 NE 71, 5 LRA 43; Hunt- 
ley _v. Whittier, HOHANMAass), 39d 07 
AmR 536; Greenfield Bank v. Crafts, 
4 Allen 447; Munn y. Baldwin, 6 Mass. 
316. 

Mich.—Long-Bell Lumber Co. v. 
Nyman, 145 Mich. 477, 108 NW 1019, 
116 AmSR 310. 

Miss.—Eckerly v. Alcorn, 62 Miss. 
228. 

Mo.—Clark v. Cole County, 272 Mo. 
135, 197 SW 905; Ripley Nat. Bank 


[§ 44] h. Rebuttal of Presumption. 
sumption of due receipt of a letter may be rebutted?° , 
by evidence that it was not in fact received,*! or was 


mail, and it is shown that one of them was received, 
the presumption that all of them were received is 


The pre- 


v. Latimer, 64 Mo. A. 321; Edwards: 
se ai setasinpl Valley Ins. Co., 1 Mo.. 
N. Y.—Hurley v. Olcott, 198 Naaye 
132, 91 NE 270, 28 LRANS 238 {aff 
134 “App. Div. 631, 119 NYS 430]; Hast- 
ings v. Brooklyn GP. Tnish Coz, & Silv. 
Sup. 545, 6 NYS 874; Cagliostro v. In- 
delli, 53 Misc. 44, 102 NYS 9 ‘ 
N. C.—Sherrod v. Panne rut. 
Ins. Assoc., 139 N.C. 167, 51 SE 510. 
Oh.—Hobson vy. Queen’ ims Coca 
OhS&CP 475, 2 OhNP 296; Judge. v. 
gu ee Mut. Ben. Assoc., 30 Oh. Cir. 
Or. williams v. Culver, 39 Or. 337, 

Gta PRS: 

Pa.—Beeman v. Supreme Lodge 8. 
Ele 2d bea 62 7, ‘G4 A 792; Whitmore, 
Vv. Dwelling House Ins. Go., 148 Pa. 
405, 23° A 1131, 383 AmSR 838, 
WklyNC 277; Gould v. Dwelling- 
House Ins. Co., 134 Pa. 570, 19 A 793, 
19 AmSR 717; Bellefonte First Nat, 
Bank v. McManigle, 69 Pa, 156, 8 
AmR 236; Tanner v. Hughes, 53 Pa. 
289; Pleasant Valley Borough Vv. 
Burke, 5 Kulp 140; Biglin v. Lyons, 2 
Luzleg Reg 169. 

R. I.—Russell v. Buckley, 4 R. I. 
525, 70 AmD 167. 

Tex.—American Cent. Ins. Co. v. 
Heath, 29 Tex. Civ. A. 445, 69 SW 235. 

Eng.—In re Constantinople, etcy. 
Hotel Co., L. R. 11 E 6. 

41, U. S.—Allen Vv. tpi 1 F. Cas. 
No. 217, 2 Robb. Pat. Cas, 530, 2 
Woodb. & M. 121. 

Ala.—Pioneer Sav., ete, Co. 
Thompson, 115 Ala. 552, 22 A 5113 Dé. 
Jarnette v. McDaniel, 93 Ala, 215, 
9S 570. 

Ark.—Southern Engine, etc., Works 
v. Vaughan, 98 Ark. 388, 135 Sw 913, 
AnnCas1913D 1062; Bluthenthal V.? 
Atkinson, 93 Ark. 352, 124 SW 510; 
Burlington Ins. Co. v. Threlkeld, 66 
Ark. 539, 31 SW 365. 

Conn.—Pitts v. en Diy 
Ins. Co., 66 Conn. 376, 34 A 95. 

Ga.—Hamilton v. Stewart, 108 Ga. 
472, 34 SH 123; Lowenstein v. John- 
ston, (A.) 98 SE 111; Citizens’ Bank~- 
ing Co. v. Tootle, 17 Ga. A. 692, 87 SE 
1098; Parker v. Southern Ruralist 
Co., 15 Ga. A. 334, 83 SE 158; Strauss 
Vv. Perlman, 15 Ga. A. 86, 82° SE 578; 
Cassel v. Randall, 10 Ga. A. 687, 73 
SE 858. 

Ill.—Meyer v. Krohn, 114 Ill. 574, 2 
NE 495; Haj v. American Bottle Co. 
182 Ill. A. 636, 642 [rev on other 
grounds 261 Ti. 362, 103 NE 1000, 
AnnCasi915A 220, and cit Cyel]. 


etc.,: 


-Iron Co., 77 Md. 321, 26 A 119 


Ind.—New York Home Ins. Co. v. 

Iowa.—Forest City First Nat. Bank 
v. Way, 167 Iowa 426, 149 NW 503; 
Iowa 56, 45 NW 408, 20 AmSR 395, 8 
LRA 236. 

Eversole, 156 Ky. 

131, 160 SW 911 

Me.—Hill v. 

Md.—Lawrence Bank v. Raney, etc., 

Mass.—-Huntley v. Whittier, 105 
trary dictum Greenfield Bank v. 
Crafts, 4 Allen 447 (per Dewey, J. J. 
Nyman, 145 Mich. 477, 108 NW 1019, 
116 AmSR 310. 
ers’ Mut. F. Ins. Assoc., 23 Minn. 479, 
23 AmR 697. 


Marple, 1 Ind. A. 411, 27 NE 633. 

Pennypacker v. Capital Ins. Co., 8 
Ky.—Benge v. 

a Me Wiles, 113 Me. 60, 92 

Mass. 391, 7 AmR 536 [disappr con- 
Mich.—Long-Bell Lumber Co. 
Minn.—Plath v. Minnesota Farm- 
a poe cat v. Alcorn, 62 Miss, 


102 [220.J.] 


not received in the ordinary course of the mails ;** 
and the inference of delivery to the addressee in per- 
son may be destroyed by a contrary inference aris- 
ing from a course of business routine in the ad- 
dressee’s office whereby letters are diverted from 
him to the hands of an employee.** It has been held 
that evidence of nonreceipt of mail matter, even 
though it consists of the addressee’s positive denial 
of receipt, does not nullify the presumption, but 
leaves the question for the determination of the jury 
under the circumstances,*® with such weight given to 
the presumption as they think it entitled to,*® the 
burden of proving receipt remaining throughout upon 
the party who asserts it;47 but on the other hand 
there are authorities which have asserted that the 
addressee’s positive denial of the receipt of mail 
matter renders of little weight*® or even entirely 
overcomes? the presumption of receipt, and raises 
a presumption that the letter was never posted.®° 


Mo.—Scheidel Western X-Ray Co. 
v. Bacon, (A.) 201 SW 916. 

Nebr.—Omaha v. Yancey, 91 Nebr. 
261, 1385 NW 1044. 

N. Y.—Hurley v. Olcott, 198 N. Y. 
132, 91 NE 270, 28 LRANS 938; Austin 
Vv. Holland, 69 N. Y. 571, 25 AmR 246; 
Ree uoste v. Indelli, 53 Misc. 44, 102 

N. -C.—Lynch v. Johnson, 171 N. C. 
611, 89 SE a1. 66 [quot Cyc]; Sherrod 
v. Farmers’ Mut. L. Ins. Agsoc., 139 
N. C. 167, 51 SE 910. 

Oh.—Hobson v. eon Ins. Co., 2 
OhS&CP 475, 2 OHNP 296. 

Pa.—Beeman v. Supreme Lodge S. 
H., 215 Pa. 627, 64 A 792; Jensen v. 
McCorkell, 154 Pa. 323, 26 A 366, 35 
AmSR 843; London Assur. Corp. v. 
Russell, 1 Pa. Super. 320. 

S. G.—Glenn v. Western Union Tel. 
Co., 84S. C. 155, 65 SE 1024 

Tex.—American Cent. Ins. Co. v. 
Heath, 29 Tex. Civ. A. 445, 69 SW 235. 
- Vt—-Walworth v. Seaver, 30. Vt. 
428, 73 AmD 332. 

" Wash.—Gibson v. Rouse, 81 Wash. 
102, 142 P 464. 

Eng.—In re Marseilles Imperial 
Land Co., L. R. 15 Eq. 18; In-re Con- 
stantinople, etc., Hotel Co., L. R. 11 
Eq. 86 


_f{a] A preponderance of proof that 
a letter was not received is not neces- 
sary to overcome the presumption 
that it was received arising from 
proof that it was properly stamped, 
addressed and mailed. Judge v. Ma- 


sonic Mut. Ben. Assoc., 30 Oh. Cir. 
Ct. 133. 
{[b] Suppression of evidence.—If 


employees in the office of the ad- 
dressee testify that‘they did not re- 
ceive the letter, but the one most 
likely to have knowledge of a posi- 
tive kind is not produced and sworn, 
although still in the employ of the 
addressee, the omission to call him 
is fatal to the claim that the letter 
was not received. Lawrence Bank 
v. Raney, etc., Iron Co., 77 Md. 321, 26 
A 119. Generally, as to adverse pre- 
sumptions arising from failure to call 
witnesses, see infra § 56. 

{c] The denial of an agent of the 
addressee is not sufficient to rebut 
the presumption, where another agent 
could have received the letter. 
Scheidel Western X-Ray Co. v. Bacon, 
(Mo. A.) 201 SW 916. 

42. Covell v. Western Union Tel. 
Co., 164 Mo. A. 6380, 147 SW 555; Na- 
tional Masonic Ace. Assoc. v. Burr, 
57 Nebr. 437, 77 NW 1098; Beeman v. 
Supreme Lodge S. H., 215 Pa. 627, 64 


A 792. But compare Backman vv. 
Brown, 56 Mo. A. 396 (where, al- 
though recognizing the rule, it was 


held that very circumstantial proof 
that the postmaster deposited the let- 
ter in the lock box of the addressee 
was not rebutted by the testimony of 
the addressee that he did not receive 
it until later). 

43. Schutz v. Jordan, 141 U. S. 
213, 11 SCt 906, 35° Li. ed, 705. 


EVIDENCE 


was not on file 


presumption.°® 
[§ 45] 10. 


44, Ark—Southern Engine, _ etce., 
Works v. Vaughan, 98 Ark. 388, 135 
SW 913, AnnCas1912D 1062. 

Kan.—Fleming v. Evans, 9 Kan. A. 
858, 61 P 508. 

Ky.—Sprinefield F. & M. Ins. Co. v. 
Jenkins, 9 KyL 932 

Mo.—Cromwell v. Phenix Ins. Co., 
47 Mo. A. 109; Edwards v. Missis- 
sippi Valley Ins. Co., 1 Mo. A. 192. 

Nebr.—Omaha v. Yancey, 91 Nebr. 
261, 135 NW 1044; National Masonic 


Acc. itches v. Burr, 57 Nebr. 437, 77 
NW 10 
N. 8. coward Nay Daly Oks Net 


362, 19 AmR 285; Moran v. Abbott, 
26 App. Divs 570, 50 NYS 337; McCoy 
v. New York, 46 Hun 268; G. *'S. Roth 
Clothing Co. v. Maine SS. Co., 44 Misc. 
237, 88 NYS 987; Matter of Wiltse, 5 
Mise. 105, 25 NYS 733; Van Doren 
v. Liebman, 11 NYS 769. 

Pa.—Whitmore v. Dwelling Home 
Ins. Co:,.-148 Pa. 405, 23. A. 1181,,.33 
AmSR 838; Pleasant Valley v. Burke, 
5 Kulp 140. 

45. U. S.—Rosenthal v. Walkér, 
111 U.S. 185, 4 SCt 382, 28 L. ed. 3953 
Weniger v. Success Min. Co., 227 Fed. 
548, 142 CCA 180; Empire State Surety 
Co. v, Pacific Nat. Lumber Co., 200 
Fed. 224, 118 CCA 410; Davidson SS. 
Co; BV. AW Saucli42. Medk-315,01:78. CCA 
425 [aff 205 U. S..187, 27 SCt 480, 51 
L. ed. 764]. 

_Ala.—Adams v. Sovereign Camp W. 
W., 77 S 692; Wynn v. State, 11 Ala. 
A. 182, 184, 65 S 687 [cit Cyc]. 

Ark.—Southern Engine, etc., Works 
v. Vaughan, 98 Ark. 388, 135 SW 913, 
915, AnnCas1912D 1062 [cit Cye]. 

Ind.—New York Home Ins. Co v. 
Marple, 1 Ind. A. 411, 27 NE 638. 

Mass.—Marston vy. Bigelow, 150 
Mass. 45, 22 NE 71, 5 LRA 48; Hunt- 
Le v. Whittier, 105 Mass. 391, 7 AmR 

Mich.—Long-Bell Lumber Co. v., 
Nyman, 145 Mich. 477, 108 NW 1019, 
116 AmSR 310 
Miss.—Young v. Westphalen, 111 
Miss. 765, 72 S 1938. 

Mo.—Clark v. Cole County, 272 Mo. 
et 197 SW 905. 


. J—Kruger v. Brown, 79 N. J. 
L. Ha Toi ASRTI 
N. Y.—Hurley v. Olcott, 198 N. Y. 


132, 91 NE 270, 28 LRANS 238; Sut- 
ton y. Corning, 59 App. Div. 589, 69 
NYS 670; Moran v. Abbott, 26 App. 
Div. 570, 50 NYS) 33873; Matter of 
Wiltse, 5 Misc. 105, 25 NYS 733. 

N. C.—Standard Trust Co. v. New 
York Commercial Nat. Bank, 166 N. 
C. 112, 81 SE 1074. 

Pa.—Mach. Co. v. Hanscom, 46 Pa. 
Super. 151; London Assur. Corp. v. 
Russell, 1 Pa. Super. 320. 

S. C.—-Glenn v. Western Union Tel. 
Co., 84 S..C. 155, 65 SE 1024. 

Wash.—Malloy v. Drumheller, 68 
Wash. 106, 122 P 1005. 

{a] Testimony of the addressee’s 
bookkeeper that a letter was not re- 
ceived is not sufficient to rebut the 
presumption of receipt. G. S. Roth 


-| Ault v. Interstate Sav., 
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Testimony of the addressee that the letter was not 
received should be regarded with caution,*! especially 
where nonreceipt, if proved, would relieve him of a 
burden;*? and his failure to recollect whether the 
letter was received or not,®? or his impression that 
it was not received,®* or the fact that he had no 
record of the receipt of the letter,*> or that the letter 


in his office,®® or was not found 


among his papers after his death,*” is usually deemed 
insufficient to overcome the presumption of receipt. 
In the absence of evidence of the nonreceipt of the 
letter by the addressee, it has been considered the 
duty of the court or jury to find in favor of the 


Sending and Delivery of Telegrams. 
When a telegraph message, properly addressed,°® is 
delivered to a telegraph company for transmission,®° 
there is a presumption of fact that the telegram 
reached its destination,®! and was received by the 


Clothing Co. v. eine SS. Co., 44 
Misc. 237, 88 NYS 987. 

46. Marston v. Bigelow, 150 Mass. 
45, 22 NE 71, 5 LRA 43. 

47. Huntley v. Whittier, 105 Mass. 
391, 7 AMR 536. 

48. Gibson v. Rouse, 81 er. 102, 
142 P 464. 

49. Allen v. Blunt, 1 F Cas. No. 
217, 2 Robb. Pat. Cas. 530, 2 Woodb. 
& M. 121; Grade v. Mariposa County, 
132 Cal. 75, 64 P 117; Hobson v. Queen 
Ins. Co., 2 OhS&CP 475, 2 OhNP 296; 
etc., Assoc., 
15 Wash. 627, 47 P 13 [disappr Flem- 
ing, etc., Co. v. Evans, 9 Kan. A. 858, 
SLUT o03a2 

50. Wilson v. Frankfort Marine, 
ete, Insi:Co., 17 Neo 344, 91 Sat 943. 

51. Matter of Wiltse, 5 Misc. 105, 
25 NYS 733. But see Hobson v. Queen 
Ins. Co., 2 OhS&CP 475, 2 OhNP 296 
(supra note 49). 

52. In re Marseilles Imperial Land 
Co., L. R. 15 Eq. 18 (where it is said 
that the evidence should be received 
“with the greatest amount of cau- 
tion” under such circumstances). 

53. Ala.—Pioneer Sav., -ete., Co. 
v. Thompson, 115 Ala. 552, 22: S 511. 

Colo.—Breed v. Central City First 
Nat. Bank, 6 Colo. 235. 

Ill—Ashley. Wire Co. v. 
Steel Co., 164 Ill. 149, 45 NE 410, 56 
AmSR 187 [aff 60 Ill. A. 179]. 

N. Y.—Austin v. Holland, 69 N. Y. 
571,) 25 AmR 246; Parker v. Wallace, 
80 Misc. 425, 142 NYS 523. 


Illinois 


Tex.—East Texas F. Ins. Co. v. 
Perkey, 89 Tex. 604, 35 SW 1050. 

Wis.—McDermott v. Jackson, 97 
Wis. 64, 72 NW 375. 

54. Pioneer Sav., ete, Co. v. 
Thompson, 115 Ala. 552, 022° Sahil dee 


Ashley Wire Co. v. Illinois Steel Co., 
164 Ill. 149, 45 NE 410, 56 AmSR 187. 
55. Covell v. Western Union Tel. 
Co., 164 Mo. A. 630, 147 SW 555. 
56. Gaar v. Stark, (Tenn. Ch. A.) 


36 SW 149. 
57. Sabre v. Smith, 62 N. H. 663. 
58. Pitts v. Hartford L., ete., Ins. 


we 66 Conn. 376, 34 A. 96, 50 AmSR 


59. See cases infra note 60. 

{a] Proper address and prenay=- 
ment of price may be inferred from 
testimony of a witness that he wrote 
and sent the telegram. Eppinger v. 
sok 112 Cal. 369, 42 P 301, 53 AmSR 


iO. Eppinger v. Scott, 112 Cal. 369, 
42 P 301, 44 P 723, 53 AmSR 220 (de- 
livery of message to telegraph com- 
pany must be shown). 

61. U. S—Flint v. Kennedy, 33 
Fed. 820; U. S. v. Babcock, 24 F. Cas. 
No. 14, 485, 3 Dill. 571. 

Ala.—Corry v. Sylvia Y Cia, 192 
Ala. 550, 68 S 891, 896, AnnCas1$17E 
1052 [eit Cyc]. 

Cal.—Eppinger v. Scott, 112 Cal. 
369, 42 P 301, 53 AmSR 220. 

Colo.—Breed v. Central City First 
Nat. Bank, 6 Colo. 235. 

Tli.—L. ‘W. Hubbell Fertilizer Co. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


8§ 45-46] 


addressee.®? This presumption is, perhaps, weaker 
at the outset than the presumption of regular de- 
livery of mail matter,®* but it becomes strong and 
convincing where the addressee has an opportunity 
to deny the receipt of the message, and fails to do 
so.°* The presumption of receipt of a telegram is 
rebuttable,®> cannot be indulged in an action by a 
telegraph company to recover its charges,°* and 
does not apply to a cablegram addressed to a place 
in a foreign country, during the existence of the 


recent world war.®? 
[§ 46] 11. 


v. Jacobellis, 195 Ill. A. 410. 

Mass.—Com. v. Jeffries, 7 Allen. 
548, 83 AmD 712. 

Mich.—Long-Bell Lumber Co. v. 
Nyman, 145 Mich. 477, 108 NW 1019, 
116 AmSR 310. 

Nebr.—Perry v. German-American 
Bank, 53 Nebr. 89, 73 NW 538, 68 
AmSR 593. 

N. Y.—Oregon SS. Co. v. Otis, 100 


N. Y. 446, 3 NE 485, 53 AmR 221 
[app dism 116 U. S. 548, 6 SCt 528, 
Come eed 119). 


S. D.—wWestern Twine Co. v. 
Wright, 11 S. D. 521, 78 NW 942, 44 
LRA 438. 
~ Dy dy Feet v. Flemming, 20 N. 

But compare Ottumwa v. McCarthy 
Impr. Co., (Iowa) 150 NW 586 (hold- 
ing that the delivery of a telegram 
will not be presumed from the fact 
that it was found among the files of 
the company, where there is no show- 
ing as to the payment of fees or as 
to how it came into possession of the 
company); State v. Gritzner, 134 Mo. 
512, 36 SW 39 (holding that delivery 
to the person addressed is not to be 
presumed unless there is proof that 
the message was received by the tele- 
graph office to which it was directed) 
{cit U. S. v. Babcock, 24 Fed. Cas. No. 
14,485, 3 Dill. 5711. f 

62. Corry v. Sylvia y Cia, 192 Ala. 
550, 68 S 891, AnnCas1917H 1052; L. 
W. Hubbell Fertilizer Co. v. Jacobel- 
lis, 195/11]. A. 410; Long-Bell Lumber 
Co. v. Nyman, 145 Mich. 477, 108 NW 
1019, 116 AmSR 310; Oregon SS. Co. 
v. Otis, 100 N. Y. 446, 3 NE 485, 53 
AmR 221 [app dism 116 U.S. 548, 
6 SCt 523, 29 L. ed. 719]. See also 
supra note 61. 

63. Oregon SS. Co. v. Otis, 100 N. 
Y. 446, 3 NE 485, 48 AmR 221 [app 
dism 116 U. S. 548, 6 SCt 523, 29 L. 
ed. 719]. 

Presumption of delivery of maii 
matter see supra §§ 36-43. 

64. Oregon SS. Co. v. Otis, 100 N. 
Y. 446, 3 NE 485, 53 AmR 221 [app 
dism 116 U. S. 548, 6 SCt 523, 29 L. 
ed. 7191. 

65. Wppinger v. Scott, 112 Cal. 369, 
42 P 301, 53 AmSR 220; Long-Bell 
Lumber Co. v. Nyman, 145 Mich. 477, 
108 NW 1019, 116 AmSR 310. 


66. Commercial Cable Co. v. 


Philipp Bauer Co., 102 Misc. 699, 169 | 


NYS 450 [aff 100 Misc. 668, 165 NYS 
3991. 

67. Commercial Cable Co. Vv. 
Philipp Bauer Co., 100 Misc. 663, 165 
NYS 399 [aff 102 Misc. 699, 169 NYS 
450]. 

ee. Austin v. Bingham, 31 Vt. 577, 
581 (‘‘The fair inferences from evi- 
dence founded upon the natural 
course of business and human experi- 
ence, are aS much evidence as the 
principal facts from which the de- 
ductions flow’’). 

{a] Business carried on over the 
telephone is subject to the operation 
of the disputable presumptions re- 


latine to regularity of course of 
business. Union » Constr. \.Co..v: 
Western Union Tel. Co., 163 Cal. 298, 
125 P 242. : 

69. Cal.—Savings, ete., Soc, v. 


Burnett, 106 Cal. 514, 39 P 922. 

Mich.—Peo. v. Campbell, 160 Mich. 
108, 125 NW 42, 136 AmSR 417, 34 
LRANS 58. 


Minn,—Sullivan Lumber Co. v. 
Thorn, 130 Minn. 296, 153 NW 616. 
o—In re Greenwood, (A.) 208 


M 
Sw 635. - 


Ordinary Course of Affairs—a. 


EVIDENCE 
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General. Numerous presumptions are drawn from 
the ordinary course of affairs and the ordinary con- 
duct of mankind in business or trade,®* and the rule 
is that facts which usually and regularly coexist in 
business and other human affairs are assumed, in 
the absence of evidence to the contrary,® to co- 
exist in any particular case.7° 

Accordingly, it will be presumed that a party knew 
what he had the opportunity of knowing and should 
have known;"! that a person knew the contents of a 


written instrument which he signed,’? even though 


In 


S. C.—Gililand v. Southern R. Co., 
85 S. C. 26, 67 SE 20, 137 AmSR 861, 
27 LRANS 1106. 

-Wash.—Jones vy. Spokane, ete, R. 
Co., 69 Wash. 12, 124 P 142. 

[a] The presumption is, like all 
others, rebuttable.—Savings,  etc., 
Soc. v. Burnett, 106 Cal. 514, 39 P 922. 


70. U. S.—Engel v. O’Malley, 219 
U.S. 128, '31*SCt 190;-'55 Li ed! 128% 
Boston, etc., Canal Co. v. T. A. Scott 


Co., 251 Fed. 356; U. S. v. Feldman, 
247 Fed. 482, 159 CCA 536; Williams 
v. Vreeland, 244 Fed. 346, 156 CCA 
632; Lincoln County v. Coast Bridge 
Co., 231 Fed. 468 [aff 238 Fed. 705]. 

Ala.—Harton v. Little, 176 Ala. 


267, 57 S 851; Babcock vy. Huntington, 
9 Ala. 8&9. 
Cal.—Union Constr. Co. v. Western 


Union Tel. Co., 163 Cal. 298, 125 P 
242; Peo. v. Barker, 144 Cal. 705, 78 
P 266; Thompson v. Thompson, 140 
Cal. 545, 74 P 21; Mackenzie v. Los 


ess Trust, etc., Bank, (A.) 178 
Colo.—Campbell vy. Creighton, 
167 P 975 [rev 27 Colo. A. 120, 149 P 


448]; Nisbet v. Siegel-Campion Live 
Stock Co., 21 Colo. A. 494, 123 P 110. 

Conn.—General Hospital Soe. v. 
New Haven Rendering Co., 79 Conn. 
581, 65 A 1065, 118 AmSR 173, 9 Ann 
Cas 168. 

D. C.—Warder v. Newburgh, 40 
App. 385. 

Wla.—Green v. Camp, 61 Fla. 256, 
54 S 363. 

Ill.—Harper v. Owen H. Fay Livery 
Cok TTT Atl is8) faffs264 111.6459, 
106 NE 273]; Rock Island, etc., R. Co. 
ve Potter, 386 Ill. A590. 

Ind.—Wabash R. Co. v. Todd, 114 
NE 975, 113 NE 997; Mordhurst v. 
Ft. Wayne, etc., Tract. Co., 163 Ind. 
268, 71 NE 642, 106 AmSR 222, 66 
LRA 105, 2 AnnCas 967. 

Iowa.-—Farmer v. Underwood, 164 
Iowa 587, 146 NW 18. 

Ky.—O’Brien v. Edmonson, 7 Ky. 
Op. 347. z 

Mass.—Dana v. Kimble, 19 Pick. 
142) 

Mich.—Peo. v. Campbell, 160 Mich. 
108. 115, 125 NW 42, 186 AmSR 417, 
34 LRANS 58 [quot Cyc]. 


Minn.—Sullivan Lumber Co. vy. 
Thorn, 130 Minn. 296, 153 NW 616. 
Miss.—Alabama, etce., Cok! +yv. 


Stingily, 71 S 376. 

Mo.—State v. Reynolds, 209 SW 100; 
Allen v. Jessup, 192 SW 720; Richards 
v. Northwestern Coal, ete., Co., 221 
Mo. 149, 119 SW 953; Southern Illinois, 
etc., Bridge Co. v. Stone, 194 Mo. 175, 
92 SW 475; Emerson-Brantingham 
Impl. Co. v. England, (A.) 186 SW 
1181; Lawler v. Vette, 166 Mo. A. 342, 
149 SW 48; Knapp v. Culbertson, 152 
Mo. A. 147, 138 SW 55; Morrow v. 
Missouri Pac. R. Co., 140 Mo. A. 200, 
123 SW 1034; Guest v. Hannibal, etc., 
R. Co., 77 Mo. A. 258. 

Mont.—State v. Chouteau County, 
44 Mont. 51, 118 P 804. 

Nebr.—Criswell v. Criswell, 101 

349, 168 NW 302, LRA1917E 
1103 


Nev.—State v. Cent. R. Co., 28 Nev. 
186, 81 P 99, 113 AmSR 834. 

N. J.—Wieters v. Hart, 67 N. J. Ea. 
507, 63 A 241 [aff 68 N. J. Eq. 796, 64 
A 1135]; Varick v. Crane, 4 N. J. Eq. 


128. 

N. Y.—Whitehall Water Power Co. 
v. Atlantic, etc., Co., 221 N. Y. 42, 
116 NE 864 [aff 160 App. Div. 208, 145 
NYS 567]; Matter of McDowell, 178 


App. Div. 243, 164 NYS 1024 [rev 97 


he could neither read nor write and his signature 


Mise. 306, 163 NYS 164]; Lafayette 
Trust Co. v. Haldane, 146 App. Div. 
5538, 131 NYS 171; Phillips v. Wright, 
7 N. Y. Super. 342; Batterman v. Lev- 
enson, 102 Mise. 92, 168 NYS 197; 
Barone v. Brambach Piano Co., 101 
Mise. 669, 167 NYS 933; Donovan v. 
Brie R. Co., 77 Mise. 548, 137 NYS 
113; Silinsky v. Willis, 174 NYS 190: 

N. C.—State v. Watkins, 164 N. C: 
425, 431, 79 SE 619 [cit Cye]. 

N. D.—Anderson v. Grand Forks 
pier Nat. Bank, 6 N. D. 497, 72 NW 

Okl.—Waurika First Nat. Bank v. 
Clay, 177 P 115; Cyr v. Walker, 29 
Okl. 281, 116 P 931, 35 LRANS 795. 

Or.—Stitt v. Stringham, 55 Or. 89, 
LOB P2528 

R. I.—Newell v. White, 29 R. I. 343, 
73 A 798. 

S. C—Huguenin v. Adams, 96 SE 
918; Catheart v. Matthews, 105 S. C. 
329, 89 SE 1021. 

Tenn.—Straus v. Weil, 5 Coldw. 120: 

Tex.—Western Union Tel. Co. v. 
McDavid, 103 Tex. 601, 132 SW 115; 
Gulf Pipe Line Co. v. Lasater, (Civ. 
A.) 193 SW 773; Western Union Tel, 
Co. v. Harris (Civ. A.) 182 SW 876; 
Waterhouse v. Corbett, 48 Tex. Civ: 
A. 512, 96 SW 651. 

Vt.—Porter Screen Mfg. Co. v. Cen- 
tral Vermont R. Co., 102 A 44; Austin 
v. Bingham, 31 Vt. 577; Adams v. 
Adams, 22 Vt. 50. ‘ 

71. U. S—Hoyt v. Sprague, 103 
U.S. 613, 26 L. ed. 585. 

Conn.—New London Water Comrs. 
v. Robbins, 82 Conn. 623, 74 A 938. 

D. C.—Filtration Co. v. D. C., .32 
App. 3877. 

Ind.—Cleveland, ete, R. Co. v.- 
Moore, 170 Ind. 328, 347, 82 NE 52, 
84 NE 540 [quot Cye]. : 

Kan.—St. Louis, etc., R. Co. v. Thir- 
well, 88 Kan. 275, 128 P 199. 

Be ape vate 5 v. Park, i Ky. Op 


Den soser v. Levy, 109 La. 1036, 
S 68. - 

Mass.—Cady v. Shepherd, 11 Pick. 
400, 22 AmD 379. 

N. Y.—New York, ete, R. Co. v. 
Schuyler, 34 _ N. Y. 30; Batterman v. 
Levenson, 102 Mise. 92, 168 NYS 197; 
Barone v. Brambach Piano Co., 101 
Mise. 669, 167 NYS 933. 2 ets 

Tex.—Watson v. Vansickle, (Civ. 
A.) 114 SW 1160. ‘ 

Va.—Hogsg v. Shield, 114 Va. 403,76 
SE 934. : 

Wash.—Singer v. Guy Inv. Co., 60 
Wash. 674, 111 P 886. ’ 

W. Va.—Moundsville, ete., R. Co. v. 
Wilson, 52 W. Va. 647, 44 SE 169. ‘ 

72. U.S.—-New York L. Ins. Co. v. 
Fletcher, 117 U. S. 519, 6 SCt 837, 29 
L. ed. 934. 

Ala.—Piedmont Land, etc., Co. v. 
Thomson-Houston Motor Co., 12 § 
768; Thornton v. Sheffield,:ete., R. Co.. 
84 Ala. 109, 4S 197, 5 AmMSR 337. 

Del.—Green v. Maloney, 12 Del. 22, 
30 A 672. 

Ga.—Gaither v. Gaither, 20 Ga. 709. 

Ill. Hartford L., ete, Ins. Co. v. 
Gray, 80 Ill. 28; Doran v. Mullen, 78 
Ill. 342. 
ati one a v. Fouchy, 26 La. Ann. 

4, 

Me.—Mattocks v. Young, 66 Me. 
459; Readfield v. Shaver, 50 Me. 36, 
79 AmD 592; Littlefield v. Littlefield, 
28 Me. 180. 

Mass.—F'onseca v. Cunard SS. Co., 
153 Mass. 553, 27 NE 665, 25 AmSR 
660, 12 LRA 340; Androscoggin Bank 
v. Kimball, 10 Cush. 373; Davis v. 
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was by mark;?* that a person receiving a written 
instrument in the transaction of business is ac- 
quainted with its contents;"* that a man has a rea- 
sonable knowledge of his own affairs and knows 
when his property is greatly imadequate to pay his 
debts;75 that an owner of land knows the boundaries 
thereof; ‘76 that a vendor knew the boundaries of 
the land which he sold;77 that a person knows the 
contents of a writing prepared by him personalhy, or 
by his duly authorized agent ;78 that a party to a 
written contract to whom the contract was delivered 
has knowledge of its contents;”® that stockholders 
o£ a corporation know of its articles of association 
and by-laws;®° that parties to a creditors’ suit and 
those claiming under them have knowledge as to 
what proceedings have been had in the cause; that 
an administrator knew that coowners with decedent 
of a mining claim were asserting exclusive owner- 
ship to the claim because of the forfeiture of de- 
cedent’s interest by not contributing to the cost of 
work ;®? that a person is familar with the law of 

avitation ;°° that a woman of mature years knows 
hat a physical body of considerable magnitude mov- 
ing rapidly creates a suction tending to draw other 
bodies towards it ;8* that persons possess ordinary 
human faculties®® and are normal as to the natural 
functions of the body and organs;®* that all per- 
sons will be similarly affected by certain physical 
gonditions;87 that a person possessing good eyesight 
must have seen that which was within the range of 
his vision, if he gave attention and looked;** that 
@ person renderitg services in his calling, trade, or 
profession, did so for a compensation to be paid 
him ;®® that a delivery wagon is operated by the 


Jenney, 1 Met. 221 SE 934. 
Mo.—Cooper v. Deal, 114 Mo. 527, 82. O’Hanlon v. 
22 SW 31; Robinson v. Jarvis, 25 
Mo. A. 421. 
N. J.—In re Maxwell, 8 N. J. Eq. 
251. to know such facts). 
N. fagee on v. Story, 2 BH. D. 83. 
Smith 3 
N oe erin v. Johnston, 38 N. C. 


EVIDENCE 


Ruby Gulch Min. 
Co., 48 Mont. 65, 135 P 913 (so hold- 
ing for the reason that the adminis- 
trator’s official duties required him 


Sidwell v. Economy Coal Co., 
Heo Iowa 475, 185 NW 59, 130 NW 92. 


=i ae 
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person, firm, or corporation, whose business name ap- 
pears thereon;°° that the owner of land is entitled to 
the crops thereon; 3°91 that a person to whom a deed 
conveying land was executed purchased the premises 
with his own money ;°? that legal requirements were 
complied with in connection with the erection of a 
building ;9* that where the circumstances were such 
as to put a reasonably prudent man on inquiry, the 
person under the duty to inquire obtained informa‘ 
tion which he might have obtained by pursuing an 
inquiry;°* that a reference to a month means a 
month of the’current year;® that a promissory note 
is worth its face value;°® that a bond secured by 
mortgage is worth the sum expressed on its face;°" 
that a draft will be accepted and honored on due 
presentation ;°° that payment of drafts was made 
from funds of the drawer in the hands of the 
drawee;®® that a promissory note evidences a debt 
from the maker to the payee,! and that the payee 
was not indebted to the maker;? that a check was 
given in payment of a debt or for money received 
at the time;* that a note for a certain amount and 
credit on the maker’s books for the same amount 
represent different items of indebtedness;* that an 
overdue note in possession of the maker is paid;5 
that a note was paid on the day when the debt 
evidenced thereby was due;® that goods were de- 
livered pursuant to an order for delivery thereof 
found in the possession of the person on whom such 
order was drawn;’ that a person whose note was dis- 
counted by the bank was solvent at the time;® that 
credit was given to a known principal rather than 
to an agent;® that properly acknowledged instru- 
ments are genuine;!° that book entries are properly 
another and different party. United 
aa Co. v. Bass, 121 Ill. A. 


91. Wadsworth v. Owens, 17 N.D. 
173, 115 NW 667 (holding, however, 
that this presumption is prima facie 
only, and may be overcome). 

Stambaugh v. Lung, 232 Ill. 
373, 83 NE 922. 


. edge. 


432. 
_ Pa.—Rose v. West Philadelphia 
R. Co., 9 Pa. Cas. 313, 12 A 78. 

Tex. —Watson v. Aranaickis. (Civ. 
A.) 114 SW 1160; Howell v. Hanrick, 
(Civ. A.) 25 SW. 41. 

Vt.—Wing v. Cooper, 37 Vt. 169. 

{al Release.—In the absence of 
proof to the contrary, it must-be rre- 
sumed that the holder of a vendor’s 
lien, who executed a release of a part 
of the land. was acquainted with the 
contents of the release. Watson v. 
Vansickle, (Tex. Civ. A.) 114 SW 1160. 

{b] One whose signature is pro- 
cured by fraud is not within the rule 
that one is presumed to know the con- 
tents of a paper which he signs. Bur- 
roughs v. Pacific Guano Co., 81 Ala. 
255. 1 S 212. 

{c] Subscribing witnesses are not 
presumed to have had such knowl- 
Hill v. Johnston, 38 N. C. 432. 

73. Lipphard v. Humphrey, 28 App. 
(D. C.) 355 [aff 209 U. S. 264, 28 SCt 
560.62 Iu. Yed "7830 14 ‘AnnCas 87 2\]\s 
Doran v. Mullen, 78 Ill. 342; Harris 
v. Story, 2 E. D. Smith (N. Y.) 363. 

74. Belger v. Dinsmore, 51 N. Y. 
166, 10 AmR 575. 

75. Harlan v. Harlan, 1 Ky. Op. 
ee Mitchell v. Shrader, 1 Ky. Op. 


776. West Lumber Co. v. Chessher, 
(Tex. Civ. A.) 146 SW 976. 

77. Gaffney v. Clark, (Tex. Civ. 
A.) 118 SW 606 [den reh (Civ. A.) 
116 SW 330]. 


78. Perrin v. U. S. Express Co., 78 
N. J. L. 515, 74 A 462, 28 LRANS 645. 
79. Singer ve Guy Inve \Co;) 60 


Wash. 674, 111 P 886. 

80. Schickler v. Washington Brew- 
ery Co., 33 App. (D. C.) 35. 

81. Hoge v. Shield, 114 Va. 403, 76 


84. Eckart v. Marion, etc., Tract. 
Co., 59 Ind. A. 217, 109 NE 224. 

85. Holcombe v. State, 5 Ga. A. 47, 
62 SE 647. 

86. Harris v. Ogden Steam Laun- 
dry Co., 39 Utah 436, 117 P 700, Ann 
Casi913E 96. See also infra §§ 62, 


6857. Harris v. Ogden Steam Laun- 
dry Co., 39 Utah 436, 117 P 700, Ann 
Casi913E 96. 

[a] If gasoline fumes are shown to 
cause dizziness to a number of per- 
sons coming in contact therewith un- 
der certain conditions, it may be pre- 
sumed, in the absence of contrary 
evidence, that all persons, irrespective 
of some difference in age, will be 
similarly affected under similiar cir- 
eumstances. Harris v. Ogden Steam 
Laundry Co., 39 Utah 436, 117 P 700, 
AnnCasi1913F 96. 

88. Lake Erie, etc., R. Co. v. Par- 
rish, 746 Ind. A. v5t7, 93 NB 450; 
Lowden v. Pennsylvania Co., 41 Ind. 
A. 614, 82 NE 941. 

{a] The presumption may be re- 
butted.—-Lake Erie. etce., R. Co. v. 
Parrish, 46 Ind. A. 577, 93 NE 450. 

89. Harper v. Owen H. Fay Livery 
Co., 177 Ill. A. 188 [aff 264 Tl). 459, 
106 NE 273]. 

90. United Breweries Co. v. Bass, 
121 Ill. A. 299; Diel v. Henry Zeltner 
Brewing Co., 30 App. Div. 291, 51 
NYS 930; Spitzer v. Nassau News- 
paper Delivery Express Co., 20 Misc. 
327, 45 NYS 682; Ferguson v. Ehret, 
14 Mise. 454, 35 NYS 1020; Doherty v. 
Lord, 8 Misc. 227, 28 NYS 720; Birn- 
baum v. Lord, 7 Mise. 498, 28 NYS 17. 

[a] The presumption is rebutted 
and overcome by the positive evidénce 
of the driver thereof and his helper 
that they were then in the employ of 


93. Empire Realty Corp. v. Sayre, 
107 App. Div. 415, 95 NYS $871. 
PPeye Miller v. Ash, 156 Cal. 544, 105 

95. atinwon v. State, 119 Ga. 304, 
46 SE 436. 

96. Anderson v. Grand Forks First 
Nat. Bank, 6 N.D. 497, 72 NW 916 
{aff 172 U. S. 573, 19 SCt 284, 43 L. 
ed. 5581. 

97. Hetnehils v. Liewellyn Realty 
Co., 82 Ned. 423, 82 A 924, 

98. reel yey ee Wa 
158 Iowa 252, 1389 NW 567. 
Ree Griffin’ v. Spengler, 176 Ill. A. 

1. _Hinshaw v. Security Trust Co., 
48 Ind.A. 351, 98 NE 567 (holding that 
such presumption is rebuttable). 

2. Beneke v. Beneke, 119 Minn. 
ot 138 NW_ 689, AnnCasi914B 381. 

3. City Trust, etc., Bank Vv. 
Schwartz, 56 Pa. Super. 645 (the giv- 
ing of a check does not raise a pre- 
sumption of a debt owing by the payee 
to the drawer, or of a note by the 
latter to the former). 

4 Adams v. Adams, 22 Vt. 50. 

5. Blodgett v. Webster, 24 N. H. 91, 
101; Halfin v. Winkleman, 83 Tex. 165. 
18 ow. 433 

6. Lawler v. Vette, 166 Mo. A. 342, 
149 SW 43 (so holding in a case 
involving usury). 

7. Kincaid v. Kincaid, 8 Humphr. 
(Tenn.) 17. 

. German Security Bank vy. Co- 
lumbia Finance, etec., Co., 85 SW 761, 
27 KyL 581 (solvency of indorsers is 
also presumed). 

- Ferris v. Kilmer, 43 N. Y. 300 
[rev on other grounds 47 Barb. 411]. 

10. Metropolitan Lumber Co. v. 
eC oe aM: 140 Mich. 333, 103 NW 


Whitmore, 


For later cases, developments and changes in the law see cumulative Annotations, same title. page and note number. 
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authorized ;14 that a congressional township i is a full, 
rather than a fractional - township;!2 that in a large 
manufacturing business carried on by a partnership 
a set of books showing gross receipts and expendi- 
tures was kept;'* that the price secured at a pub- 
lic auction sale made on usual terms represents the 
value of the article sold;'* that a bond filed in con- 
formity to statutory requirements was approved as 
required by statute;!> that the builder of a vessel 
is the owner;'® that the foreclosure of a mortgage 
under a power of sale was regular;!” that an affi- 
davit in support of a motion for a continuance was 
filed by the authority of the person in whose behalf 


EVIDENCE 


it professes to be made and at whose request the 


11. Henry v. Travelers’ Ins. Co., 
42 Fed. 368. 


12. Doddridge v. Patterson, 222 
Mo. 146, 121 SW 72. 
13. Morrow v. Missouri Pac. R. 


Co., 140 Mo. A. 200, 123 SW 1034. 
14. Wieters v. Hart, 67 N. J. Ea. 
507, 63 A 241 [aff 68 N. J. Eq. 796, 64 


A 1135). 

15. Seng v. Payne, 87 Nebr. 812, 
128 NW 625. 

16. Phillips v. Wright, aeN. fe Ge 
Super. 342. 

17. Warton v. Little, 176 Ala. 267, 
57 S 851. 

18. Stone v. Missouri Pac. R. Co., 


75 Kan. 600, 90 P 251. 

19. Johnson v. Burks, 103 Mo. A. 
221, 77 SW 1338. 

20. Ark!—Farmers’ Savy., etc., 
Assoc. v. Ferguson, 69 Ark. 352, 63 
SW_ 797. 

RR aT ees v. Disbrow, Walk. 
2 

Mo.—Ivy v. Yancey, 129 Mo. 501, 
31 SW 937; Fox v. Windes, 127 Mo. 
502, 30 SW 323, 48 AmSR 648; Wend- 
over v. Baker, 121 Mo. 273, 25 SW 
918; White v. Ingram, 110 Mo. 474, 
19 SW 827; Allen v. Logan, 96 Mo. 
591, 10 SW 149; Blodgett v. Schaffer, 
94 Mo. 652, 7 SW 436; Mathias v. 
O’Neill, 94 Mo. 520, 6 SW 253; Fitz- 
gerald v. Barker, 85 Mo. roi Wernwag 
VA Chicago, ete., R. Co., 20 Mo. A. 473. 
x N. C.— Ashe v. De Rosset, 53. N.C: 
240. 

Wis.—-Muster v. Chicago, etc., R. 
Co., 61 Wis. 325, 21 NW 223, 50 AmR 


141. 
21. Scanlon v. Scanlon, 154 Iowa 
948, 185 NW 634 


Presumption against fraud or mis- 
conduct see infra § 82. 

22. AXtna Indemn. Co. v. George 
A. Fuller Co., 111 Md. 321, 73 A 738, 
74 A 369 (this presumption must be 
overcome by positive evidence of 
falsity, or by suspicious circum- 
stances so strong as to warrant a 
reasonable mind to believe that there 


was falsity). 
(Tex. Civ. 


23. Huline VN. 
A.) 194 SW 188. 

[a] Antecedent acts.— Where 
things have been done which could 
not legally be done unless preceded 
by the doing of other things, the law 
will presume that such antecedent 
things were also done. SS eae v. 
Parks, 240 Mo. 537, 144 SW_79 

24. Cecil v. Cecil, 149 Ky. "G05, 149 
SW 965; Pope v. Paterson, 738. C. 
334, 58 SE 945. 

[al Tllustration.—Where a trust 
deed vested in the trustee the legal 
title with the duty to convey on 
written’ request of the grantor, and 
the trustee executed a deed, a written 
request to do so will be presumed 
after the lapse of twenty years. 
Pope v. Patterson, 78 S. C. 334, 58 SE 
945. 

[b] This is especially true where 
the trust was administered by direc- 
tion and under the approval of a 
court of equity. Cecil v. Cecil, 149 
Ky. 605, 149 SW 965. 
co Knowles v. Burns, 7 Ky. Op. 


26. Newell v. White, 29 R. I. 3438, 


. Stecher Cooperage 
, 128 SW 348. ve 


ed. 525; Fowler v. 


Moore, 


U. 5 
How. 78, 15 L. 


Merrill, 11 How.. 375, 13 L. ed. 736; 
Rucabado v. Longpre, 239 Fed. 291, 
152 CCA 279; Pascault v. Cochran, 
34 Fed. 358; Merrill v. Dawson, 17 
F. Cas. No. 9,469, Hempst. 563. 

Ala.—Williams v. Armstrong, 130 
Ala. 389, 30 S 553; Hauerwas v. Good- 
loe, 101 Ala. 162, 13 S 567; Hollings- 
worth v. Martin, 23 Ala. 591; Aldridge 
v. Decatur Branch Bank, 17 Ala. 45; 
Jordan v. Mead, 12 A'la. 347; Baker v. 
Blackburn, 5 Ala. 417. 

Ark.—Smith v. Searbrough, 61 Ark. 
104, 32 SW 382; Meech v. Fowler, 14 
Ark. 29; Inglish v. Breneman, 5 Ark. 
377, 41 AmD 96; Byrd v. Tucker, 3 
Ark. 451. 

Cal.—McDougall v. McDougall, 135 
Cal. 316, 67 P 778; Treadwell v. Rey- 
nolds, 47 Cal. 171. 

Colo.—Miller v. Williams, 27 Colo. 
345759" 2 7400 

Conn.—New Haven County Bank v. 
Mitchell, 15 Conn. 206. 

Del.—Buker v. Carroll, 17 Del. 559, 
42 A 986. 

Wla.—Moody v. Hamilton, 22 Fla. 
298; Billings v. Stark, 15 Fla. 297. 

Ga.—1} . Walker, 122 Ga. 
245, 50 SE 95; Dorough v. Equitable 
Mortg. Co., 118 Ga._178, 45 SE 22. 
» R. Co. v. Keegan, 
Hardin v. 
Crate, 78 Tl. 533; Darst v. Bates, 51 
Till. 439; Blake v. Fash, 44 Tll. 302; 
Jayne v. Gregg, 42 Ill. 413; Abrams 
v. Pomeroy, 13 Ill. 133; Duneanson v. 
Kirby, 90) Di: Avcl5$ Lauder v. Peoria 
Agricultural, etc., Soc., W1 Til. A. 475; 
H. A. Pitt’s’ Sons Mfe. Co. v. Poor, 
TAA. A. 24: 

Ind.—Faulkner v. Adams, 126 Ind. 
459, 26 NE 170; Scobey v.. Walker, 
114 Ind. 254, 15 NE 674; Briggs v. 
Fleming, 112 Ind. 313, i4 NE 86; 
Cecil v. Mix, 6 Ind. 478. 

Towa.—Farwell v. Des Moines 
Brick Mfg. Co., 97 Iowa 286, 66 NW 
176, 35 LRA 63; Lyon v. McIlvaine, 
24 Towa 9: Henry County v.. Brad- 
shaw, 20 Iowa 355; Savery v. Brown- 
ing, 18 Towa 246; "Meldrum v. Clark, 
Morr. ”130. 

Kan.—Cain v. Robinson, 20 Kan. 
456; Clark v. Akers, 16 Kan. 166. 

Ky —Crab Orchard Banking Co. v. 
Shun dene 174 Ky. 68, 191 SW 652; 
Yord v. Gregory, 10 B. Mon. 175; 
Higdon v. Higdon, 6 J. J. Marsh. 48; 
Breckenridges v.: Todd,’ 3° T) B. Mon. 
52, 16 AmD 83; M’Connell v. Brown, 
Litt. Sel. Cas. 459. 

Me.—Hill v. McNichol, 80 Me. 209, 
12 A 883; Sweetser v. Lowell, 33 Me. 
446; Pullen v. Hutchinson, 25 Me. 
249; Cutts v. York Mfg. Co., 18 Me. 
190. 


Md.—Rosenthal v. Maryland Brick 
Co., 61 Md. 590; Williams v. Woods, 
16 Ma. 2205 Henderson v. Baltimore, 
8 Md. 352; Barry v. Hoffman, 6 Md. 
78; Glenn vy. Grover, 3 Md. 212. 

Mass. —Smith v. Porter, 10 Gray 66; 
Benthall v. Judkins, 13 Metc. 265. 

Mich.—-Peo. v. Campbell, 160 Mich. 
108, 115, 125 NW 42, 136 ‘AmSR 417, 
34 LRANS 58 [quot Cyc]. 

Minn.—Swedish-American Nat. 
Bank v. Germania Bank, 76 Minn. 409, 
79 NW 399; Banning v. Edes, 6 Minn. 
402. 

Miss.—Morgan v. Burrow, 16 S 4382. 

Mo.—Dausch v. Crane, 109 Mo. 323), 
19 SW 61; Carter v. Carter, 44 Mo. 
See St. Louis v. Srmstrong; 38 Mo. 


29. 
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continuance was granted;!* that a decedent had no 
property subject to administration, where no admin- 
istration was had in any county of the state;!® that 
a business transaction was conducted in the regular 
and usual manner?° 
representation shown to have been made is true;?? 
that things shown to have been done were lawfully 
and duly done;?* that a trustee executed the trust 
in accordance with the provisions of the trust deed ;?4 
that a transfer of property was made in good faith ;?5 
that signatures to an instrument are in their regular 
order;?® that a deed is valid;?’ that a written in- 
strument was executed on the day of its date?® and 


and in good faith;?4 that a 


IN ye 
Central R. Co., SAGNa In 93; Atlantie 
City v. New Auditorium Pier Co., 63 
N. J. Eq. 644, 53 A 99. 

N. Y.—Holbrook v. New Jersey Zine 
Co., 57 N. Y. 616; Livingston v. Ar- 
noux, 56 N. Y. 507; ‘Robinson © v: 
Wheeler, 25 N. Y. 252; ’Peo. v. Warden 
City Prison, 151 App. Div. 108, 135 
NYS 841; Ranken v. Donovan, 115 
App. Div. 651, 100 NYS 1049; Ewers 
v. Smith, 98 App. Div. 289, 90 NYS 
575; Biglow v. Biglow, 39 App. Div. 
103, 56 NYS 794; Harris v. Norton, 
16 Barb. 264; Bell v. Davis, 8 Barb. 
210; Breck v. Cole, 6 N. Y. Super. 
79; St. John v. American Mut. L. Ins. 
Co., 9 N. Y. Super. 419, 12 NYLegObs 
965 [aff 13 N. Y. 31,:64 AmD, 5297? 
Costigan v. Gould, 5 "Den. 290. 

N. C.—Kendrick v. Dellinger, 117 
N. C. 491, 23 SE 488; Meadows v. 
Cozart, 76 N.C. 450; Newlin v. Os- 
borne, 49 N. ron 157, 67 AmD 2695 
Lyerly, v. Wheeler, 34 N. C. 290. 

N. D.—Leonard v. Meming, 13 N. 
D. 629, 102 NW 308. 

Or.—Crossen v. Oliver, 37 Or. 514, 
61 P 885. 

Pa.—Cover v. Manaway, 115 Pa. 
338, 8 A 393, 2 AmSR 552; Caldwell 
Ww Gamble, 4 Watts 2925 Geisinger’s 
Est., 13 Pa, Co. 88; Butcher v. Fernau, 
2 Kulp 407. 

S. C.—Pressly v. Hunter, 28 S. C; 
L: 133. 


Ss. D.—Erickson v. Brookings 
County, 3 S. D. 434, 58 NW 857, 1 
LRA 347. 


Tex.—Hutchins v. Flintge, 2 ‘Tex. 
473, 47 AmD 659. 
Vt.—Brooks v. Chaplin, 3 Vt. 281, 


23 AmD 209. 
Va.—Colquhoun vy. Atkinson, 6 
62 Wis. 


Munf. (20 Va.) 550. 
Wis.—Wheeler v. Single, 
380, 22 NW 569; Dodge v. Hopkins, 
14 'Wis. 630; Berliner v. Waterloo, 
14 Wis. 378; Atty-Gen. v. Foote, 11 
Wis. 14, 78 AmD 689; Clark v. Janes- 
ville, 10 Wis. 136; In re Boyle, 9 Wis. 
264; "Mason v. Noonan, 7 Wis. 609. 

Eng.—Doe v. Stillwell, 8 A. & B 
645, 35. HCEn G73, 112 Reprint 983; 
Steele v. Mart, 4 B. & C. 272, 10 BCL 
576, 107 Reprint 1060; Anderson v. 
Weston, 6 Bing. N. Cas. 296, 37. ECL 
631, 133 Reprint 117; Oshey v. Hicks, 
Cro. Jac. 264, 79 Reprint 227; Morgan 
v. Whitmore, 6 Exch. 716, 155 Reprint 
733; Potez v. Glossop, 2 Exch. 191, 
154 Reprint 460; Malpas v. Clements, 
19 L. J. Q. B. 435; Davies v. Lowndes, 
6 M. & G. 471, 46 ECL 471, 134 Re-. 
print 978; Smith v. Battens, 1 M. & 
Rob. 341; Yorke v. Brown, 10 M. & 
W. 78, 152 Reprint 389; Sinclair v. 
Bagegaley, 4M. & W. 312, 150 Reprint 
1448; Stone v. Grubbam, 1 Rolle 3, 
81 Reprint 285. But compare Butler 
v. Mountgarret, 7 H. L. Cas. 633, 11 
Reprint 252, 11 ERC 335 (where the 
court refused to consider the ques- 
tion as finally settled). 

[a] The presumption is rebuttable. 
—Mutual Fertilizer Co. v. Henderson, 
18 Ga. A. 495, 89 oSEH-.602; H.A; 
Pitt’s Sons Mfg. Co. v. Poor, 7 Ill. 
A. 24; Cain v. Robinson, 20 Kan. 456; 
Cutts v. York Mfg. Co., 18 Me. 190; 
Banning v. Edes, 6 Minn. 402. 

{b] The date of the cancellation 
of a revenue stamp attached to an 
instrument without date affords pre- 
sumptive evidence of its execution at 
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at the place where it purports to be dated;?® that 
a contract was executed within the state;°° that a 
real estate mortgage was executed in the place where 
the land is situated;*1 that a chattel mortgage was 
given in the jurisdiction where. the property was 
when the mortgage was executed and where it 1s 


EVIDENCE 


bond,*¢ 


sought to enforce the mortgage;*? that a contract,** 


such date. Holbrook v. New Jersey 
Zine Co., 57 N. Y. 616. 

’ {e] Bhe date of a letter does not 
raise a cenclusive presumption as to 
the time of writing it. Dowie v. Sut- 
ton, 126 Ill. A. 47 [aif 227 Ill. 183, 
81 NE 395, 118 AmSR 266]. 

{d] Against a_ person neither 
party nor privy.—Where an instru- 
ment is offered against a person who 
is neither party nor privy to it, the 
date is not prima facie evidence of 
the time of its execution. Baker v. 
Blackburn, 5 Ala. 417; Meldrum v. 
Clark, Morr. (lowa) 130. 

29. Jackson v. State Industrial Bd., 
280 Tll. 526, 117 NE 705; Pullen v. 
Hutchinson, 25 Me. 249; Casner v. 
Hoskins, 64 Or. 254, 128 P 841, 130 
P 55; Hunt v. Massey, 5 B. & Ad. 
902, 27 ECL 380, 110 Reprint 1025; 
Anderson v. Weston, 6 Bing. N. Cas. 
296, 37 ECL 631, 133 Reprint 117; 
Potez v. Glossop, 2 Exch. 191, 154 Re- 
print 460; Malpas v. Clements, 19 L. 
J. Q. B. 485; Sinclair v. Baggaley, 
4M. & W. 312, 150 Reprint 1448; 
Goodtitle v. Milburn, 2 M. & W. 853, 
150 Reprint 1004. 

80. Cothran v. Cunningham, 28 Ga. 
177; Woods v. Dial, 12 Tll. 72; Hen- 
derson v. Ackelmire, 59 Ind. 540: Bur- 
roughs v. Wilson, 59 Ind. 5386; Walker 
v. Woollen, 54 Ind. 164, 23 AmR 639; 
Hutchins v. Hanna, 8 ind. 533; Frank- 
lin v. Thurston, 8 Blackf. (Ind.) 160; 
Cook v. Crawford, 4 Tex. 420. 

31. Thayer v. Marsh, 11 Hun 501 
faff 75 N. Y. 340]. 

32. Casner v. Hoskins, 64 Or. 254, 
128 P 841, 130 P 55. ; 
© 38. Conn.—Nichols v. Alsop, 10 
€onn. 2638. 

Pe aa NE v. Noble, 77 Me. 

. Mass.—Whitaker v. Salisbury, 15 
Pick. 534. 

Minn.—Jenson-v. Chicago, ete. R. 
Co., 37 Minn. 383, 34 NW 7438. 

N. J.—Wood v. Chetwood, 44 N. J. 
Eq. 64, 14 A 21 [aff 45 N. J. Eq. 369 
mem, 19 A 622 mem]. 
ree Ark.—Scaife v. Byrd, 39 Ark. 
‘ Conn.—Hoyt v. Seeley, 18 Conn. 353. 

Ind.—Taylor v. Gay, 6 Blackf. 150. 

N. Y.—Saratoga County Bank v. 
Leach, 37 Hun 336; Holliday v. Lewis, 
14 Hun 478. 

N. C.—Pate v. Brown, 85 N. C. 166; 
State v. Ingram, 27 N. C. 441. 
apo C.—Haves v. Cantzon, 3 S. C. L. 

85. Richardson v. Noble, 77 Me. 
390 (assignment of mortgage). 

36. Ala.—Firemen’s Ins Co. v. Mc- 
Millan, 29 Ala. 147; Spence v. Rut- 
ledge, 11 Ala. 590. 

Moe v. Suwannee County, 21 
ash. 

Md.—Glenn v. Grover, 3 Md. 212. 
-N. J.—Wood v. Chetwood, 44 N. J. 
Bq. 64, 14 A 21 [aff 45 N. J. Haq. 
369 mem, 19 A 622 mem]. 

N. Y.—Bostwick v. Van Voorhis, 91 
N.Y. 353. 

- Va.—Ward v. Churn, 18 Gratt. (59 
Va.) 801, 98 AmD 749. 

87. Scaife v. Byrd, 39 Ark. 568; 

Gibson v. Norway Sav. Bank, 69 Me. 


579. 

38. U. S—Gould v. Day, 94 U. S. 
405, 24 L. ed. 232; Hanrick v. Neely. 
10 Wall. 364, 19 L. ed. 947; Mills v. 
Mills, 57 Fed. 873; Dunn v. Games, 8 
RK. Cas. No. 4,176, i McLean 321; 
Flagg v. Mann, 9 F. Cas. No. 4,847, 2 
Sumn. 486. 

Ala.—Lewis v. Watson, 98 Ala. 479, 
13 S 570, 39 AmSR 82, 22 LRA 297. 

Ark.—Scaife v. Byrd, 39 Ark. 568. 
7k Mea v. Caruthers, 49 Cal. 


Colo.—Miller v. Williams, 27 Colo. 


34, 59 P 740. 

Fla.—Campbell v. Carruth, 32 Fla. 
264,13 S 432. 

Ga.—Rushin v. Shields, 11 Ga. 636, 
56 AmD 436. 

Til.—McCann v. Atherton, 106 Ill. 
31; Reed v. Douthit, 62 Ill. 348. 

Ind.—McFall v. McFall, 136 Ind, 
622, 36 NE 517; Pool v. Davis, 135 
Ind. 323, 34 NE 1130; Steeple v. 
Downing, 60 Ind. 478; Burkholder v. 
Casad, 47 Ind. 418. ’ 

Iowa.—McGee v. Allison, 94 Iowa 
527, 68 NW 322. 

Me.— Hill v. McNichol, 80 Me. 209, 
13 A,883; Patterson v. Snell, 67 Me. 
559; Webster v. Calden, 55 Me. 160; 
Hatch v. Haskins, 17 Me. 391. 

Md.—Stewart v. Redditt, 3 Md. 67. 

Mich.—Fenton' v. Miller, 94 Mich. 
204, 53 NW 957; Patrick v. Howard, 
47 Mich. 40, 10 NW 71. 

Mo.—Rumsey v. Otis, 133 Mo. 85, 
34 SW 551; Allen v. DeGroodt, 105 Mo. 
442, 16 SW 494, 1049; Crowder v. 
Searcy, 103 Mo. 97, 15 SW 346; Kane 
v. McCown, 55 Mo. 181; Rogers v. 
Carey, 47 Mo. 232, 4 AmR 322. 

Nebr.—Brittain v. Work, 13 Nebr. 
347, 14 NW 421. . 

N. Y.—Wallace v. Berdell, 97 N. Y. 
13; Mercantile Safe Deposit Co. v. 
Huntington, 89 Hun 465, 35 NYS 390; 


McClellan v. Zwingli, 70 Hun 600 
mem, 24 NYS 3871. 
N. C—Tuttle v. Rainey, 98 N. C. 


513, 4 SE 475. 

Oh.—Harvey v. Jones, 1 Disn. 65, 
12 Oh. Dec. (Reprint) 490; Lore v. 
Truman 1 Oh. Dee. (Reprint) 510, 10 
WestLJ 250. 
eee App. 128 Pa. 572, 18 A 

S. C.—Shaw v. Cunningham, 16 §S. 
Cugsl. 

Tex.—Thomson v. Hines, 59 Tex. 
525; Tuttle v. Turner, 28 Tex. 759. 

Vt.—Dwinell v. Bliss, 58 Vt. 353, 
5 A 317. 

Wis.—Stewart v. Stewart, 50 Wis. 
445,7 NW 369. 

‘{a] Production of a deed to an an- 
cestor by the heirs raises a presump- 
tion of its delivery. Steeple v. Down- 
ing, 60 Ind. 478. 

39. See McNair v. Dodge, 7 Mo. 
404 (possession of letters of adminis- 
tration by the person to whom they 
purport to be granted raises a pre- 
sumption of delivery). 

40. Amos-Richia v. Northwestern 
Mut. L. Ins. Co., 148 Mich. 684, 107 
NW 707. See also supra notes 33-39. 

{a] Such presumption does not 
arise where on the face of the instru- 
ment some act remains to be done to 
make it complete. Amos-Richia v. 
Northwestern Mut. L. Ins. Co., 1438 
Mich. 684, 107 NW 707. 

41. U. S.—Fowler v. Merrill, 11 
How. 375, 13 L. ed. 736; Pascault v. 
Cochran, 34 Fed. 358; Merrill v. Daw- 
eon 17 F. Cas. No. 9,469, Hempst. 

Ala.—Williams v. Armstrong, 130 
Ala. 389, 30 S 553; Aldridge v. Decatur 
Branch Bank, 17 Ala. 45; Jordan v. 
Mead, 12 Ala. 247. 

Ark.—Smith v. Scarbrough, 61 Ark. 
104, 32 SW 382; Meech v. Fowler, 14 
Ark. 29. 

Cal.—McDougall v. McDougall, 135 
Cal. 316, 67 P %78; Gordon v. San 
Diego, 108 Cal. 264, 41 P 301; Ward v. 
Dougherty, 75 Cal. 240, 17 P 193, 7 
AmSR 151. 

Del.—Buker v. Carroll, 17 Del. 559, 
42 A 986. 

Fla.—Moody v. Hamilton, 22 Fla. 
298; Billings v. Stark, 15 Ma. 297. 

Ga.—McBrayer v. Walker, 122 Ga. 
245, 50 SE 95; Dorough v. Equitable 
Mortg. Co., 118 Ga. 178, 45 SB 22. 
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bill of exchange or promissory note,*4 assignment,*° 
mortgage,*" 
which is in the possession of the promisee or grantee 
was duly delivered*® on the day of its date; *+ that 
a deed which is recorded was duly delivered;*? that 
a deed or contract which is found in the possession 


deed,?® or other writing,*? 
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Ind.° 254, 15 NE 674. ‘ 
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35 LRA 63; Lyon v. McIlvaine, 24 
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Me.—Hill v. McNichol, 80 Me. 209, 
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rane Cutts v. York Mfg. Co., 18 Me. 
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Cent. R. Co., 34 N. J. L. 93; Atlantic 
City v. New Auditorium Pier Co., 63 
N. J. Eq. 644, 53 A 99. 

N. Y.—Robinson v. Wheeler, 25 N. 
Y. 252; Ranken v. Donovan, 115 App. 
Div. 651, 100 NYS 1049; Ewers v. 
Smith, 98 App. Div. 289, 90 NYS 575; 
Biglow v. Biglow, 39 App. Div. 103, 
56 NYS 794; Harris v. Norton, 16 
Se 264; Costigan v. Gould, 5 Den. 


N. C.—Kendrick v. Dellinger, 117 
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61 P 885. 
115 Pa. 


Pa.—Cover v. Manaway, 
338, 8 A 393, 2 AmSR 552. 
eo, v. Hunter, 28 S. C. 


Vt.—Brooks v. Chaplin, 3 Vt. 281, 
23 AmD 209. : ies 

Va.—Colquhoun vy. Atkinson, 6 
Munf. (20 Va.) 550. 

Eng.—Doe y. Stillwell, 8 A. & E. 
645, 35 HCL 773, 112 Reprint 983; 
Steeleiy,; Mart, 4) BL & ©9272, 710, mel, 
576, 107 Reprint 1060, 15 ERC 459; 
Anderson v. Weston, 6 Bing. N. Cas. 
296,63 ECT, 631, 183 Reprint 117; 
Oshey v. Hicks, Cro. Jac. 263, 79 Re- 
print 226; Davies v. Lowndes, 6 M. & 
G. 471, 46 ECL 471, 134 Reprint 978; 
Smith v. Battens, 1 M. & Rob. 341; 
Stone v. Grubbam, 1 Rolle 3, 81 Re- 
gt Eg 

F . S—Younge v. Guilb 
Wall. 636, 18 L. ed. 269, Sa 
al.Ward v. Dougherty, 75 Cal. 
ae ikt/ a ees scr bl. ie 
a.—Blalock v. Miland, 87 Ga. 573, 
13 SE 551. prs 
107 


ae Te) v. 
Towa.—Robinson v. Gould, 26 Iowa 
29; Savery v. Browning, 18 Iowa 246. 
Sen eae v. Redden, 45 Kan. 562, 
Md.—Stewart v. Redditt, 3 Md. 67. 
Mis ape) harks v. Russell, 13 Pick. 
Mich.—Patrick v. Howard, 47 Mich. 
40, 10 NW 71 ia 


Dearborn, 


Miss.—Metcalfe  v. Brandon, 60 
Miss. 685. 
Mo.—McReynolds_ v. Grubb, 150 


AD ee RENN aap AmSR 448; 

au aire Lumber Co. v. And 

13 Mo. A. 429. —— 
Nebr.—Bowman v. Griffith, 35 Nebr. 


361, 53 NW 140. 
N. Collins, 45 N. J. 


. J.—Collins v. 
Eq. 813, 15 A 849, 18 A 860 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 46-47] 


of the grantor or promisor has not been delivered ;4* 
that a person who signed his name with a cross mark 
was illiterate and could not read;** that business 
contracts were made at a party’s place of business 
rather than at his residence in another state;*> that 
the name signed to a telegram is that of the sender ;*6 
that instruments executed on different dates are 
separate and distinct, and not parts of the same 
transaction;*7 that a newspaper was published at 
or before the time of its date;*® that a person an- 
swering a telephone business inquiry at a railway 
office is an agent of the railroad;*® that a person 
answering % telephone call is the person addressed, 
if he purports to be so;°° that a patriotic society will 
perform its legal duties;®54 that a copy of an ab- 
stract of title, certified in the name of a firm and 
in the handwriting of one of the members of the 
firm, was certified during the existence of the part- 
nership;°? that a person who was discharged from 
an insane asylum and thereafter resided at home 
undisturbed was normally sane at the time of his 
discharge and continued so;5* and that the supreme 
court of another state is a court of record and hence 
has a seal.>4 

Conversely, where facts and circumstances are not 
such as human experience indicates usually coexist, 
it will not be presumed that they coexist in any par- 
ticular case.°> Accordingly, it will not be presumed 
that the price which property brought at a forced 
sale is the fair cash market value thereof ;*® that 
funds deposited in bank on check account remained 


any length of time;>’ that a bank, after disclaiming 

N. Y.—Bettinger vy. Van Alstine,| 46. 
79 Hun 517, 29 NYS 904; Gilbert v. 
North American F. Ins. Co., 23 Wend. 


EVIDENCE 


Western Union Tel. 
Troth, 43 Ind. A. 7, 84 N 727 (hold- 62. 
ing that such presumption may be 
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any interest in or right to a judgment on a note 
which had been assigned to it only as collateral for 
a debt which was later paid, would attempt to as- 
sign the judgment;°® that a common laborer. knows 
the chemical characteristics of zine chloride;>? that 
a person who once had knowledge of a fact retained 
such knowledge for a considerable length of time;®° 
that a fact once known to a person will be always 
present in his memory;* that an obligation was per- 
formed merely because it was entered into;®? that 
a parent will not record a legal mortgage in favor 
of her minor child, as required by statute, before 
undertaking to sell;°* that an officer of a trust coni- 
pany who aided the holder’ of an accommodation note 
in negotiating the same intended to defraud the 
company ;°* that a seal used by the secretary of a 
territory in certifying a public record is the great 
seal of the territory;°° that an officer is to receive a 
salary ;°° that a person would refuse to obey a per- 
emptory writ of mandamus directed to him;® that 
the word ‘‘Daily’’ is a part of the name of a news- 
paper merely because it is published daily ;°° or that 
a contract let by county commissioners without 
advertising for bids involves the incurring of a lia- 
bility greater than may’ be incurred without such ad- 
vertising.®? 

[§ 47] b. Corporate Acts and - Records. The 
presumption arising from the ordinary conduct of 
business and affairs applies to corporations, as well 
as individuals.*° Accordingly it will be presumed 
that corporate acts and proceedings are regular;7 
that the corporate business is lawfully conducted ;*? 
109 SW 1134. 


Sibley v. Sibley, 88 S. €.°184, 
70 SE 615, AnnCas1912C 1170 (hold- 


Cor avs 


43, 35 AmD 543. 

N. C.—Helms v. Austin, 116 N. C. 
Cole SH) 556. 

Oh. —Mitchell y. Ryan, 3 Oh St. 377; 
Harvey v. Jones, 1 Disn. 65, 12 Oh: 
Dec. (Reprint) 490, 

Pa.—Kille v. Ege, 79 Pa. 15; Bir- 
mingham v. Anderson, 40 Pa. 506; 
Rigler v. Cloud, 14 Pa. 361. 

S. C.—McDaniel v. Anderson, 19 S. 
C. 211; Dawson v. Dawson, 14 S. C. 
Eq. 243. 

‘Tenn.—Thompson vy. Jones, 1 Head 


574. 
Tex.—Luzenberg v. Bexar Bldg., 


ete., Assoc., 9 Tex. Civ. A. 261, 29 
SW 237. 
fa] Presumption may be rebut- 


ted.—Younge v. Guilbeau, 3 Wall. (U. 
S.) 636, 18 L. ed. 262; Blalock v. 
Miland, 87 Ga. 573, 13 SE 551; Bullitt 
v. Taylor, 34 Miss. 708, AmD 
412; Bettinger v. Van Alstine, 79 Hun 
517, 29 NYS 904; Mitchell v. Ryan, 3 
Oh. St. 377; Boardman v. Dean, 34 
Paw,2o2; Chess v. Chess, 1 Penr. & 
Ww. (Pa.) 32, 21 AmD 350; Harwood v. 
Steel, 4 Phila. (Pa.) 88; Baas sae 
Vv. Jones, 1 Head (Tenn.) 5 

[b] Deed must come Abel gran- 
tee.—‘“‘The recording is not evidence 
of the delivery of the deed, unless it 
comes from the hands of the grantee 
therein named, or some one claiming 
under or through him.” vo Barrov: 
Schroeder, 32 Cal. 609, 616 (where 
there was no evidence ‘of the exist- 
ence of any such person as the 
grantee named in the deed). 

[c] Where the deed does not vest 
@ personal beneficial interest in the 
grantee, no presumption of delivery 
arises from the fact of record. Gif- 
ford v. Corrigan, 105 N. Y. 223,11 NE 
498. 
43. Purviance v. Jones, 120 Ind. 
162, 21 NE 1099, 16 AmSR 319; 
Hatch v. Haskins, 17 Me. 391; Sara- 
toga County Bank v. Leach, 37 Hun 
EN SY.) 836: 


44, Interstate Coal, etc., Co. 
Clintwood Coal, etc., Co., 105 Va. 574, 
54 SH 593. 

45, WVarick v. Crane, 4-N. J. Ea: 


128. - 


‘Bright v. 


overcome by affirmative evidence to 
the contrary). 

7. Matter of Miller, 77 App. Div. 
473, 78 NYS 930 [rev 37 Misc. 449, 
715° NYS: '929]. 


Meio Clarke County v. State, 61 Ind. 
49. Rock Island etc. R. Co. v. 
Potter, 36 Ill. A. 590. 


50. Guest y. Hannibal, etc., R. Co., 
77 Mo. A. 258. 
51. Conley v. Daughters of Repub- 
lic, 106 Tex. 80, 156 SW 197, 157 SW 
Teninga v. Glos, 


937 
266 Ill. 94, 
107 NE 125. 


52. 

53. In re Thorp, 150 N. C. 487, 64 
SE 379. 

54. Houston Oil Co. v. Kimball, 
103 Tex. 94, 122 SW 533, 124 SW 85 
[aff (Civ. A.) 114 SW 662] (so hold- 
ing with respect to the supreme 
court of Louisiana). 

55. Scott v. Lattig, 227 U. S. 229, 
83 SCt 242, 57 L. ed. 490 [rev 17 Ida. 
506,107 P 47]; Diamond Rubber Co. v. 


Consolidated Rubber Tire Co., 220 U. 
S. 428, 31 SCt 444, 55 L. ed. 527 [aff 
162 Fed. 892, 89 CCA 582]; Varley 


Duplex Magnet Co. v. Ostheimer, 159 
Fed. 655, 86 CCA 523; New London 
Water Comrs. v. Robbins, 82 Conn. 
623, 74 A 9%8; Bright v. Bacon, 131 
Ky. 848, 855, 116 SW 268, 20 LRANS 
386; Ralls v. Parish, (Tex. Civ. A.) 
151 SW 1089, (Civ. A.) 149 SW 810. 

“The law will not presume a thing 
contrary to the custom of men.” 
Bacon, supra 

56. Gibson v. Peo., 122 Ill. A. 217. 

57. Lafayette Trust Co. v. Hal- 
dane, 146 App. Div. 553, 131 NYS 171 
(evidence of such a deposit, without 


evidence of withdrawals, does not 
show a balance due). 
58. Selden v. Williams, 108 Va. 


542, 62 SE 380. 

59. Elif v. Oregon, R., ete., Nav. 
Co, 53 Or.-66;-99 'P) 76. 

60. Hall etc., Woodworking Mach. 
Co. v. Haley Furniture, etc., Co., 174 
Ala, 190, 56 S 726, LRA1918B 924; 
Goodwin v. Dean, 50 Conn. 517. 

61. Philadelphia Fire Assoc. v. La 
Grange, ete., Co., 50 Tex. Civ. A. 172. 


ing that one claiming under a bid at 
a judicial sale may not rely on a pre- 
sumption of compliarice with the bid 
from the mere fact that it was 
made). 
63. 
59S 1 
64. Jacobus v. Jamestown Mantel 
Co., 149 App. Div. 356, 134 NYS 418. 
65. Milwaukee Gold , Extraction 
ae v. Gordon, 37 Mont. 209, 95 P 
66. State v. Romero, 17 N. M. 81, 
124 P 649, AnnCas1914C 1114, 
67. Gardner v. Springfield Gas, ete., 
Co., 154 Mo. A. 666, 135 SW 1023. 


ron ah v. Bayon, 131 La. 228, 


68. Fox v. Wrizht, 152 Cal. 59, 
91. P 1005. 
69. State v. Switzer, 79 Nebr. 78, 


112 NW 297. 

70. United Shoe Mach. Co. v. Ram- 
(“The general presumption of right 
acting applies to corporations, both 

71. Ark.—La Cost v. Chicago, ete., 
R. Co., 203 SW 586. 

East Chicago, 118 NE 958. 

Towa.—Denecke v. West, 169 NW 
H Mo.—State_v. Heffernan, 

N. J.—U. S. Industrial Alcohol Co. 
v. sisting Co., 104 A 216. 

v. Public Serv. Commn., 225 N. Y¥. 
895 121 INE 8772. 
Co. 196 SHO712: 

Tenn.—Carolina Spruce Co, v. Black 
SW 154; Southern R. Co. v. Lewis, 
ete., Co., 139 Tenn. 37, 201 SW 181, 

72. U. S.—Southern Pace. Co. v. 
Stewart, 245 U. S. 359, 38 SCt 130, 
Co: -v. {Beaham,, 242 Une S):/148,.-.37 
Sct 43, 61 L. ed. 210. 

Showers, 112 Miss. 411, 73 S 276. 

Mo.—Cudahy Packing Co. v. Chica- 


lose, 210 Mo. 631, 652, 109 SW 567 

domestic and foreign’’). 
Ind.—Interstate Iron, ete., Co. v. 

97 

442,148 SW 90 ais 

Y.—Aibany Municipal Gas Co. 

8. C.—Tribble v. Southern Express 

Mountain R. Co., 139 Tenn. 137, 201 

LRAI1918C 976. 

62 L. ed. 345; New York, etc., R. Cent. 
Miss.—Western Union Tel. Co. v. 

go, ete., R. Co., 196 Mo. A. 528, 196 
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that a private business corporation has officers and 
stockholders;7* that the directors were elected by 
all of the stockholders, who in so doing acted in their 
own interest ;74 that a public sale of corporate prop- 
erty realized its reasonable value;"® that valid no- 
tice of a directors’ meeting was given, where the 
corporate minutes recite that the directors were le- 
gally notified of the meeting and convened pursuant 
thereto;7® that the capital stock was not impaired 
by the declaration of a dividend;’’ that a corporate 
seal attached to an instrument signed by the secre- 
tary is the seal of the corporation ;"* that a mining 
lease between two corporations was made in good 
faith, although the officers of both corporations are 

‘the same;7° that an electric light company which has 


begun work has obtained permission from the city 


officials as required by an ordinance;®® and that 
‘the date of a college commencement, as held, was 
fixed at the meeting of the board of trustees the 
preceeding year, as required by its charter.** 
Where a corporation held and conveyed lands by 
reference to a recorded map, proof that the map re- 
mained on file many years without disclaimer by the 
corporation, and that it made many deeds by refer- 
ence thereto, established prima facie that the fil- 
ing and use of the map as a sales map was authorized 
by the corporation.®? Ae he 

A foreign corporation doing business within the 
‘state is presumed to have complied with the laws of 
‘such state applicable to foreign corporations doing 
‘business therein.S* 
- A municipal corporation is presumed to have been 
incorporated under the general laws rather than 
under special legislation.*4 

With respect to railroads it will be presumed that 
the railroad and its appurtenances are constructed 


EVIDENCE 
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and maintained according to law;®> that in appro- 
priating land for its right of way the company ap- 
propriated the full width authorized by law;** that 
trains running on a railroad track are operated by 
the owner of the track,®’ unless the name of a dif- 
ferent company is marked on the train, in which 
case the presumption is that it is operated by the 
company whose name it bears;®* that trains were 
operated in compliance with the schedules®® and ar- 
rived at about the usual time;%° that charges for 
things essential to the operation of the railroad rep- 
resent economical expenditures;®! that tariff sched- 
ules posted in the offices of the road are identical 
with those filed with the interstate commerce com- 
mission ;92 and that a report required by statute to 
be made by railroad companies to the auditor of pub- 
lic accounts for purposes of taxation, and for failure 
to make which a severe penalty is imposed, was made 
as required. 

With respect to street railroads it will be pre- 
sumed that cars running on its tracks are operated 
by it,94 and that a company which has mortgaged 
its franchise obtained the necessary consent of the 
city which granted the franchise. 

Acts of officers and directors. It will be presumed 
that the directors have managed the affairs of the 
corporation ;°® that the officers are acquainted with 
the business of the company;%? that the officers®§ 
and agents®® of the corporation performed their du- 
ties in a regular manner; that officers made a true 
statement, as required by statute, of the value of 
its stock, etc.;+ that the secretary, who sealed an 
instrument, did so with the authority of the corpora- 
tion;? that bank directors exercised their best 
judgment in conducting the affairs of the bank;% 
and that the managers of an association acted hon- 


SW 406; Jacobs v. Western Union Tel. 
Co., 196 Mo. A. 300, 196 SW 31. 

N. Y.—Enton v. Coney Island, etc., 
R. Co., 136 App. Div. 800, 121 NYS 


“793. 

* N. C.—Reid v. Southern R. Co., 
-153 N. C. 490, 69 SE 618 [rev on 
‘other grounds 222 U. S. 424, 32 SCt 
140, 56 L. ed. 257]. 

:. Tex,—Jackson v. Greenville Com- 
press Co., (Civ. A.) 202 SW 324; Chi- 
cago, etc., R. Co. v. Shroyer, (Civ. 
A.).197 SW 778. 

. 73. Richards v. Northwestern Coal, 
etce., Co.. 221 Mo. 149, 119 SW 953. 
..974, Mannington v. Hocking Valley 
R. Co., 183 Fed. 133. 

75. Keady v. United R. Co., 57 Or. 
*825, 100 P 658, 108 P 197. : 
* 76 Brooklune Canning, etc., Co. v: 
*Pvans, 163 Mo. A. 564, 146 SW 828. 

77. Redhead v. Towa Nat. Bank, 
127 Towa 572, 103 NW 796. 

78, Bliss v. iHarris;: 38 Colo. 72: 
2 87°P 1076. 

79. Union Trust Co. v. Philadel- 
‘phia Branch Mint Operating Co., 28 
JS. D. 549, 134 NW 65. 

80. McWethy v. Aurora Electric 
Light, etc., Co., 202 Ill. 218, 67 NE 
9 {aff 104 Ill. A 479]. 

. 81. Brookfield v. Drury College, 
139 Mo. A. 339, 123 SW 86. 

82. Ridgefield Park v. West Shore 
Ryo. sSoleNe 7.) lus 8b SON eAN 7 16 
’ Ridgefield’ Park v. New York, etc., 
ROO Sb) INE ln eee, ee Aloe 
* 83. In re Tennessee Constr. Co., 
'207 Fed. 203 [aff 213 Fed. 33]; United 
Shore Mach. Co. v. Ramlose, 210 Mo. 
631, 109 SW 567; Johnston v. Mutual 
Reserve L. Ins. Co., 45: Misc..316, 90 
NYS 539 [aff 438 Mise. 251, 87 NYS 
438, and aff 104 App. Div. 544, 550, 
629, 93 NYS 1048, 1052, 1062, 104 
“App. Div. 559, 98 NYS 1059]. 

84. Logansport v. Dick, 70 Ind. 65, 
36 AmR 166; Brazil v. McBride, 69 
Ind. 244; South Bend v. Paxon, 67 


structed and operated 


Ind. 228; Centerville v. Woods, 57 Ind. 
192; Logansport v. Wright, 25 Ind. 
512. 

85. Enton v. Coney Island, etc., R. 
Co., 1386 App. Div. 806, 121 NYS 7938. 

[a] Grade lines.—Where an act of 
congress requires a railroad company 
to construct its tracts either above 
or below the streets, alleys, avenues, 


and public ground, the court will as- 


sume, in the absence of a showing to 
the contrary, that the law has been 
obeyed; and that, so far as the com- 
pany is concerned, grade lines have 
been abolished. Washington Terminal 
Co. v. District of Columbia, 36 App. 
(D. C.) 186. 

[b] Where a side track and gates 
were maintained and operated for a 
period of years without objection, it 
is presumed that the same were con- 
under some 
grant or by virtue of some lawful 
authority. Donovan v. Erie R. Co., 
77 Misc. 548, 187 NYS 113 [aff 161 App. 
Div. 888 mem., 145 NYS 1121 mem]. 

86. Marshall v. Pennsylvania Co., 
44 Pa. Super. 68; Southern R. Co. v. 
Gossett, 79S. C. 372, 60 SE 956. 

87. East St. Louis Connecting R. 
Co. v. Altgen, 112:Tll. A 471 [aff 210 
Til. 213, 71 NE 3877]; Walsh v. Mis- 
souri Pac.: R. Co., 102) Mo. 582,14 
SW 873, 15 SW 757; Ferguson v. Wis- 
consin Cent. R. Co., 63 Wis. 145, 23 
NW 128. : 

88. East St. Louis Connecting R. 
Co. v. Altgen, 112 Tll.:A. 471 [aff 210 
Til. 213, 71 NE 377]. 

89. Western Union Tel Co. v. 
Harris, (Tex. Civ. A.) 132 SW 876. 

90. Western Union Tel. Co. v. Mc- 
David 103 Tex. 601, 132 SW 115 [aff 
(Civ. A.) 121 SW 893]. 

91. State v. Cent. R. Co., 28 Nev. 
186, 81 P 99, 113 AmSR. 834, 

92. Priebe v. Southern R. Co., 189 
Ala: 437, 66 S 573. 

93. Com. v. Louisville, ete., R. Co., 
149 Ky. 829, 150 SW 37. 


94. Jennings v. Brooklyn Heights 
oo oe 121 App. Div. 587, 106 NYS 


279. 
_ 95. Kavanaugh v. St. Louis, 220 
Mo. 496, 119 SW 552. 

96. First Nat. Bank vy.. Colonial 
Hotel .Co., 226 Pa. 292, 75 A 412. 

97. Indiana Union raety Co, ry. 
Scribner, 47 Ind. A. 621, 93 NE 1014; 
Venner v. New York Cent. ete. R. 
Co., 160 App. Div. 127, 145 NYS 725 
[aff 81 Mise. 298, 148 NYS 211, and 
aff. 217 N. Y. 615 mem, 111 NE 487). 

{a] No presumption of violation of 
duty.—In a suit to set aside a con- 
tract between a number of allied lines 
of railroad, it cannot be presumed 
that the officers of a foreign railroad 
company violated their duty when 
they guaranteed the obligations of 
other parts of the system... Venner v. 
New York Cent. etc., R. Co., 160 App. 
Div. 127, 145 NYS. 725 [aff 81 Misc. 


298, 143 NYS 211, and aff 217 N. Y. 
615 mem, 111 NE 487]. 
98. Bucher v. Federal Baseball 


Club, 130 Md. 635, 101 A 584; Albers 
v. Acme Pav. etc., Co., 196 Mo. A. 265, 
194 SW 61; Union Sav., ete., Co. v. 
Salt Lake County Dist. Ct., 44 Utah 
397, 140 P 221, AnnCasl1917A. 821; 
Dorwin v. North Wisconsin Farmers’ 
Mut. Cyclone Ins. Co., 160 Wis. 663, 
152 NW 454. 

[a]. Church trustees, in conveying 
land to a county for a parkway, are 
presumed to have acted by authority 
from the church for whose benefit and 
under whose direction they held the 
property. Albers v. Acme Pav., etc., 
Co., 196 Mo. A. 265, 194 SW 61. 

99. Central of Georgia R. Co. v. 
Jaques, etc., Co.,,(Ga. A.) 98 SE 357. 
See also supra note 98. 

1. Ohlwine v. Pfaffman, 52 Ind. A. 
357, 100 NE 777. 

2. Bliss v. Harris, 38 Colo. 72, 87 
P 1076. 

" eu Devlin v. Moore, 64 Or. 433, 130 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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estly and according to their best judgment in making 
an assessment on the stockholders.* 

{[§ 48] 12. Acceptance of Benefits. 
generally recognized presumption that individuals 
will act in the manner which their self-interest re- 
quires,° and assent to acts by third persons which 
Out of this principle arise 
presumptions in favor of acceptance by the grantee 
of a beneficial conveyance,’ acceptance by the donee 
of a beneficial gift,? acceptance by a devisee or lega- 
tee of a beneficial devise or bequest,? and assent of 
creditors to an assignment for their benefit.1° 

[§ 49] 13. Presumptions Arising from Spolia- 
tion, Fabrication, or Nonproduction of Evidence— 


are beneficial to them.® 


a. Spoliation in General. The 


presumuntur contra spoliatorem,4+ has been fre- 
quently applied to unfavorable inferences or pre- 
sumptions arising from the gpoliation of evidence,}? 
and, so far as it rests upon logic, is reinforced - by 
the proposition of experience that men do not as a 


EVIDENCE 
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selves. In practical administration, however, courts 


have, under a natural feeling of resentment at dou- 


Ttinis maa 


maxim, Omnia 


fered by him.17 


rule withhold from a tribunal facts beneficial to them- 


4. Allegheny Valley Camp Meeting 
Assoc. v. Kountz, 29 Pa. Super. 110. 

5. Waterman v. Sprague Mfg. Co., 
65 Conn. 554, 12 A 240. 

6. U: S.—City R. Co. v. Citizens’ 
St? R:"Co., 166 U. S. 557, LT SCt. 653, 
41 L, ed. 1114. 

Ark.—Breathwit v. Fordyce Bank, 
60 Ark. 26, 28 S 511. 

Conn.—Treat v. Treat, 35 Conn. 210. 

Ga.—Ross v. Campbell, 73 Ga. 309. 

Mich.—Higman v. Stewart, 38 Mich. 
613. 

Mo.—Rogers v. Gosnell, 58 Mo. 
589; Ensworth v. King, 50 Mo. 477; 
St. Louis v. St. Louis R. Co., 50 Mo. 
94; Fischer Leaf Co. v. Whipple, 51 
Mo. A. 181. . 

Nebr.—Flanagan v. Continental Ins. 
Co., 22 Nebr. 235, 34 NW 367 [writ 
of error dism 145 U. S. 688 mem, 12 
SCt 981 mem, 36 L. ed. 855 mem]. 

N. Y.—Van Buskirk v. Warren, 4 
Abb. Dec. 457, 2 Keyes 119 [rev 
on other Speier’ WeWail, CW. S139; 
“18 L. ed. 245]. 

Vt.—Porter v. Munger, 22 Vt. 191. 

Wis.—Welch v. Sackett, 12 Wis. 


243. 
7, Wurst v. McNeil, 12 F. Cas. No. 
6,936, 1 Wash. C. C. 70; Ross v. 


Campbell, 73 Ga. 309; Davenport v. 
acct. 9 B. Mon. (Ky.) 96; Harris 
v. Shirley, 3 J. J. Marsh. (Ky.) 22; 
Cravens v. Rossiter, 116 Mo. 338, 22 
SW 736, 38 AmSR 606; Allen v. De 
Groodt, 105 Mo. 442, 16 SW 494, 1049; 
Standiford v. Standiford, 97 Mo. 231, 
-10 SW 836, 3 hes Teas Tygard v. 
Comb, 54 Mo. A. 85. 
ae Ammon v. Martin, 59 Ark. 191, 
26 SW 826; Tarr v. Robinson, 158 Pa. 


60, 27 A 859. é 
9. “Merrill v. Emery, 10 Pick. 
Mass.) 507. 

‘ 10. det ee v. Brien, 8 How. (U. S.) 


429,12 L. ed. 1142; Benning v. Nelson, 
93 Ala. 801; McCain v. Pickens, 32 
Ark. 399; Ex p. Conway, 4 Ark. 302; 
Stewart v. Hall, 3 B. Mon. (Ky.) 218. 

11. See 29 Cyc 1479. 

12. U. S.—Clifton v. U. S., 4 How. 
DAD TAL ture. 9.0/6 

Ala.—McCleery v. McCleery, 75 S 
316; Phoenix Ins. Co. v. Moog, 78 Ala. 
284, 56 AmR 8381. 

Ark.—Maxey v. State, 76 Ark. 276, 
88 SW 1009. ; 

Colo.—Isabella Gold Min. 
Glenn, 37 Colo. 165, 86 P 349. 

Conn.—Wilson v. Griswold, 79 Conn. 


Copeeve 


18, 63 A 659; Harris v. Rosenberg, 43 
Conn. 227. 

Ga.—Greer v. Andrew, 138 Ga. 663, 
75 SE 1050. 


Ill.—Cartier v. Troy Lumber Co., 
138 Ill. 533, 28 NE 932, 14 LRA 470; 
Chicago City R. Co. v. McMahon, 103 
fll. 485, 42 AmR 20; Lyons v. Law- 
rence, 12 Ill. A. 531. 

A Pea eon 
Ind. 323, 68 Am ‘ 

Ky.—Ward vy. Com., 88 SW 649, 26 
KyL 1256; Benjamin v. Ellinger, 80 
Ky. 472; Moon v. Story, 8 Dana 226. 


Thompson, 9 


La.—Crescent City Ice Co. v. Er- 
mann, 36 La. Ann. 841; Bush v. Guion, 
6 La. Ann. 797. 

Mo.—State v. Alexander, 184 Mo. 
266, 88 SW 7538; State v. Chamberlain, 
89 Mo. 129, 1 SW 145; Shawhan v. 
Shawhan Distillery Co., 195 Mo. A. 
492, 197 SW 371. 

Mont.—State v. Mahoney, 24 Mont. 
281, 61 P 647. 

Nebr.—Blair v. State, 72 Nebr. 501, 
101 NW 17. 

N. J.—Van Ness v. Van Ness, 32 
N. J. Eq. 669 [rev on other grounds 
32 N. J. Eq. 729]; Jones v. Knauss, 
31 N. J. Eq. 609 [Lapp dism 32 N. J. 


Bg. 323]. 

N. Y.—Hoag v. Wright, 174 N. Y. 
36, 66 NE 579, 63 LRA 163; Livingston 
v. Newkirk, 3 Johns. Ch. 312. 

N. D.—State v. Rozum, 8 N. D. 548, 
80 NW 477. 

Tex.—Galveston, ete., R. Co. v. 
Young, 45 Tex. Civ. A. 430, 100 SW 
993; Ezell v. State, (Cr.) 71 SW 283; 
Gann v. State, (Cr.) 57 SW 668. 

Wis.—Dimond v. Henderson, 47 
Wis. 172, 2 NW 73. 

Eng.—Atty.-Gen. v. Queens Free 
Chapel, 24 Beav. 679, 53 Reprint 520 
{aff 8 H. L. Cas. 369, 11 Reprint 472]. 

N. B.—Briggs v. McBride, 17 N. B. 


663. 
8. ean 


Ont.—Hunter v. 
LJNS 17. 

fa] When a wrongful act not only 
inflicts an injury, but takes away the 
means of proving the nature and 
extent of the injury, the law will aid 
the remedy against the wrongdoer 
and supply the. deficiency of proof 
caused by his conduct by making 
every reasonable intendment against 
him and in favor of the party injured. 
Isabella Gold Min. Co. v. Glenn, 37 
Colo. 165, 86 P 349; Little Pittsburg 
Cons. Min. Co. v. Little Chief Cons. 
et ee tae Colo. 2235 el P “1605.7 


13. Shawhan v. Shawhan Distillery 
Co., 195: Mo. A, 445, 197 SW. 369; 
Armory .v. Delamirie, Str. 505, 93 
Reprint 664. 

14. Ark.—Webb v. Bowden, 124 
Ark. 244, 187 SW 461, 464, AnnCas- 
1918A 60 [cit Cyc]. 

Conn.—Harris v. Rosenberg, 43 

Lumber Co., 


Conn, 227. 
Ill.—Cartier v. Troy 

138 Ill. 533, 28 NE 932, 14 LRA 470. 
Iowa.—Straight v. American L. Ins. 


Lauder, 


Co., 168 NW 84. 

gee hatein v. Taylor, 5 Kan. 
433. : 

N. Y.—Life, ete., Ins. Co. v. Mech- 
anics’ F. Ins. Co., 7 Wend. 31 


Vt.—_F. R. Patch Mfg. Co. v. Pro- 
tection Lodge No. 215, 77 Vt. 294, 
60 A 74; Arbuckle v. Templeton, 65 
Vt. 205, 25 A 1095. 

fa] A presumption of highest 
quantity of goods alleged, but in 
respect of quantity not distinctly 
shown to have been taken by defend- 
ant trespasser, could not be indulged 


{§ 50] b. Destruction of Evidence. 
erate destruction of written evidence,® such as 


‘in 


ble dealing or bad faith, at times imposed penalties 
which, however justified by this feeling or by con- 
siderations of public policy, go beyond the natural 
and logical effect of the situation? The presump- 
tion contra spoliatorem does not justify the substitu- 
tion of mere allegation or conjecture for proof,* or 
arbitrarily overthrow a contention clearly established 
by evidence;® but its legitimate effect is confined 
to rendering evidence admissible which could not be 
received under ordinary circumstances, or giving to 
the evidence of the party claiming the benefit of 
the presumption the strongest construction in his 
favor that it will reasonably bear.1¢ A spoliator of 
evidence cannot be deprived of his legal rights by ex- 
cluding other and.totally independent evidence of- 


The delib- 


against him pursuant to the maxim 
stated in the text. MHarris v. Rosen- 
berg, 43 Conn. 227. 

15. Rayssiguier v. Fourchy, 49 La. 
Ann. 1627, 22 S 833; Welty v. Lake 
Superior Terminal, etc., Co., 100 Wis. 
128, 75 NW_ 1022; St. Louis v. Reg., 
25 Can. S. C. 649. See also Gray v. 
Haig, 20 Beav. 219, 226, 52 Reprint 
587 (where the master of the rolls 
said that he would presume against a 
spoliator everything most -unfavor- 
able to him, “which is consistent with 
the rest of the facts, which are either 
admitted or proved’’). 

16. Fox v. Hale, ete., Silver Min. 
Co., 108 Cal. 369, 41 P 308; William 
Grace Co. v. Larson, 129 Ill. A. 290 
{aff 227 Ill. 101, 81 NE 44]; Wardour 
v. Berisford, 1 Vern. Ch. 452, 23 Re- 
print 579. 

fa] Presumption as  corrobora- 
tion.— When written evidence existed 
which would be decisive of a fact 
depending upon the testimony of a 
witness for plaintiff, directly contra- 
dicted by the oath of defendant, the 
court, contrary to the usual practice 
such. cases, decided“ the fact 
azainst defendant because it appear- 
ed that pending the litigation he had 
destroyed the _ written evidence. 
Bey v. Haig, 20 Beav. 219, 52 Reprint 
oO 5 

17. Stone v. Sanborn, 104 Mass. 
319, 6 AmR 238. 

[a] Thus, in an action for breach 
of promise of marriage, letters 
between the parties offered as evi- 
dence by _ plaintiff to prove defen- 
dant’s admission -of the contract 
could not be excluded on the ground 
that plaintiff had destroyed other of 
defendant’s letters. Stone v. San- 
born, 104 Mass. 319, 6 AmR 288. 

18. _U. §.—In re Herman, 207 Fed. 
594; Dinniny v. The Sam Sloan, 65 
Wed. 125; Askew v. Odenheimer, 2 F, 
Cas. No. 587, Baldw. 380. 

Ala.—McCleery v. McCleery, 75 S 
316, 317 [cit Cyc];. Russell:v..Buskh, 
196 Ala. 309, 71_S- 397: 

Cal.—Fox v. Hale, ete., Silver Min. 
Co., 108 Cal. 369, 41 P 308; Johnson 
v. White, 46.Cal. 328; Bagley v. Mc- 
Mickle, 9 Cal. 430. 

Tll.—Tanton v. Keller, 167 Ill. 129, 
47 NE 376; Downing v. Plate, 90 Ill. 
268; Gage v. Parmelee, 87 I11.-329; 
William Grace Co. y. Larson, 129 Ill. 
A. 290 [aff 227 Ill 101, 81 NE 44]. 

Ind.—Thompson v. Thompson, 9 
Ind. 3238, 68 AmD 638. 

Iowa.—Turner v. Hawkeye Tel. Co. 
41 Iowa 458, 20 AmR 605; Warren v. 
Crew, 22 Iowa 315. 

La.—Lucas v. Brooks, 23. La. Ann, 
nt ae 

Md.—Love v. Dilley, 64 Md. 238, 1 
A 59, 4 A 290. ‘ 

Mass.—Sullivan v. Sullivan, 188 
Mass. 380, 74 NE 608; Stone v. San- 
born, 104 Mass. 819, 6 AmR 238; 
Joannes v. Bennett, 5 Allen 169, 81 
AmD 738. 


110 [220.J.] 


books of aecount,!® official papers on file,?° records,”* 
a promissory note,?? or ship papers,?® or other arti- 
cles important as evidence,?* or the mutilation or 
alteration of material documents,” gives rise to an 
inference that the matter destroyed or mutilated 
is unfavorable to the spoliator.2*° This inference will 
not, however, dispense with the necessity for the 
introduction by the other party of some secondary 
evidence as to the contents of the document to prove 
facts which such party claims would have been 
shown thereby;27 it merely diminishes the force of 
the spoliator’s evidence?® and enhances the proba- 
tive value of that adduced by his opponent.?° The 
inference cannot operate when there is positive evi- 
dence of the contents of the instrument destroyed,” 
and is, like other inferences, rebuttable by satisfac- 
tory explanation.*! An unfavorable inference can 
arise only against one who actually destroyed or 
was privy to the destruction of the evidence,*? and 


Mich.—Pitcher v. Rogers, 199 Mich. 
114, 165 NW 8138; Francis v. Barry, 
69 Mich. 311, 37 NW 353. 

Mo.—Drosten v. Mueller, 103 Mo. 
624, 15 SW 967; Oglebay v. Corby, 96 
Mo. 285, 9 SW 584; Hammond v. 
Johnston, 93 Mo. 198, 6 SW 83; State 
vi Chamberlain, 89 Mo. 129, 1 SW 
145; Hays v. Bayliss, 82 Mo. 209; 
Pomeroy v. Benton, 77 Mo. 64; Tracy 
Neen euee 167 Mo. A. 432, 151 SW 
‘ . 

N. H.—State v. Knapp, 45 N. H. 
oS q 
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N. J.Jones v. Knauss, 31 N. J. 
Eq. 609 [app dism 32 N. J. Ea. 323]. 

N. M.—Pring v. Goldenberg Co., 15 
Nay M0837 0%) P1528 21b29 | [cit ‘Cy.ey? 

N. Y.—Ames v. Manhattan L. Ins, 
Col, 31, App. Div. 180,,52 NYS 759; 
Armour v. Gaffey, 30 App. Div. 121, 
51 NYS 846 [aff 165 N. Y. 630 mem, 
59 NE 1118 mem]; Blade v. Noland, 
12. Wend. 173, 27 AmD 126. 

N. C.—Kent v. Bottoms, 56 N. C. 
69; Henderson v. Hoke, 21 N. C. 119. 

Pa,—Diehl v. Emig, 65 Pa. 320. 

S. C.—Blake v. Lowe, 3 S. C. Eq. 
263; Halyburton v. Kershaw, 3 &. C. 
Cs LOD) te 

Tex.—Ctrtis, ete, Mfg. Co. 
Douglass, 79 Tex. 167, 15 SW 154. 

Vt.—F. R. Patch Mfg. Co. v. Pro- 
tection Lodge No. 215, 77 Vt. 294, 
60 A 74. 

Eng.—Tucker v. Phipps, 3 Atk. 359, 
26 Reprint 1008; Gray v. Haig, 20 
Beav. 219, 52 Reprint 587; Hampden 
v. Hampden, 3 Bro, P. C. 250, 1 Re- 
print 1492; Rex v. Arundel, Hob. 109, 
20 Reprint 258; Cowper v. Cowper, 2 

’P. Wms.. 720, 24 Reprint 930; Bowles 
vy. Stewart, 1 Sch., & Lef. 209; War- 
dour v. Berisford, 1 Vern. Ch. 452, 
23 Reprint 579; Hunt v. Matthews, 1 
Vern. Ch. 408, 23 Reprint 549. 

B. C.—Rex_v. Chlopek Fish Co., 17 
B. C. 50, 1 DomLR 96, 19 CanCrCas 
277, 48 CanLJ 158, 19 WestLR 837. 

19., Gray v. Haig, 20 Beav. 219, 52 
Renvrint 587; St. Louis v. Reg., 25 Can. 
S. C. 649; Lamont v. Wenger, 22 Ont. 
L. 642, 1 OntWN 177, 14 OntWR 984, 
2 OntWN 519, 18 OntWR 170. 

20. gop palay v. The Sam Sloan, 65 


21. Murray v. Lepper, 99 Mich. 
135, 57 NW 1097; Cotter v. Osborne, 
18 Man. 471; Hunter v. Lauder, (Ont.) 
8 CanLJNS 17. 

22. Sullivan v. Sullivan, 188 Mass. 
380, 74 NE 608. 

23. The Olinde Teh res aria 174 U. 


Vv. 


S. (610; 19. SCt 8515. 43 ed. 1065; 
Haigh v. U. S., 3 Wall. (U. S.) 514, 
18 L. ed. 200. 


24. Phoenix Ins. Co. v. Moog, 78 
Ala. 284, 56 AmR 31. 

25. Ga.—Greer v. Andrew, 138 Ga. 
663, 75 SE 1050. 

lowa.—Irwin Bank vy. American 
Exp. Co., 127 Iowa 1, 102 NW 107. 

Mich.—Murray v. Lepper, 99 Mich. 
135, 57 NW 1097. 

Mo.—Tracy v. Buchanan, 167 Mo. 
A. 432, 151 SW 747; Barker v. Lewis 


EVIDENCE 


[§ 51] «. 


None Co., 152 Mo. A. 706, 131 SW 


eS C.—Blake v. Lowe, 3 S. C. Eq. 


Wash.—State v. Constantine, 48 
Wash. 218, 93 P 317. 
Wis.—Dimond v. Henderson, 47 


Wis. 172, 2 NW 73. 

[a] Thus the court has refused to 
allow a party who had improperly 
gotten possession of books and muti- 
lated them by cutting out leaves to 
take advantage of any entries in such 


pose: Blake v. Lowe, 3 S. C. Eq. 
es 
{b] Cancellation of postmarks.— 


Murray v. Lepper, 99 Mich. 135, 57 
NW 1097. 

26. See supra this section. - 

27. Askew v. Odenheimer, 2 F. 
Cas. No. 587, Baldw. 380; F. R. Patch 
Mfg. Co. v. Protection Lodge No. 215, 
77 Vt. 294, 60 A 74; Saltern v. Mel- 
huish, Ambl. 247, 27 Reprint 165; 
Cowper v. Cowper, 2 P. Wms. 720, 24 
Reprint 930. 

28. Conn.—Tetreault v. Connecti- 
cut Co., 81 Conn. 556, 71 A 786. 

Tll.— Downing v. Plate, 90 Ill. 268. 

Mass.—Stone v. Sanborn, 104 Mass. 
319, 6 AmR 238. 

Gee v. Benton, 77 Mo. 

Eng.—Gray v. Haig, 20 Beav. 219, 
52 Reprint 587. 

29. Ala.—McCleery v. 
76 S 316, 317 [cit Cyc]. 

Ill.—Gagre v. Parmelee, 87 Ill. 329. 
Iowa.—Straight v. American L. Ins. 
Co., 168 NW 84. ° 

Mich.—Murray v. Lepper, 99 Mich. 
1385, 57 NW 1097. 

Miss.—Bott v. Wood, 56 Miss. 136. 

Mo.—Pomeroy v. Benton, 77 Mo. 64. 

30. Bott v. Wood, 56 Miss. 136; 
St. Louis v. Reg., 25 Can. S. C. 649. 

31. The Olinde Rodrigues, 174 U. 
$2451.05 19 “SCt 851,43 ba eds) 1065; 
The Pizarro, 2 Wheat. (U. S.) 227, 
4 L. ed. 226; Mastin v. Noble, 157 Fed. 
506, 85 CCA 98; Varnado v. Banner 
Cotton Oil Co., 126 La. 590,52 S 777; 
St. Louis v. Reg., 25 Can. S. C. 649. 

32. Webb v. Bowden, 124 Ark. 244, 
187 SW 461, 464, AnnCas1918A 60 
{quot Cyc]; Clark v. Ellsworth, 104 
Iowa 442, 73 NW 1023; Blake v. Blake, 
56 Wis. 392, 14 NW 173. 

33. U. S.—The Pizarro, 2 Wheat. 
227, 4 L. ed. 226; Mastin v. Noble, 157 
Fed. 506, 85 CCA 98. 

Ga.—Greer v. Andrew, 138 Ga. 663, 
75 SE 1050. 

Mich.—Lamore v. Frisbie, 42 Mich. 
186, 3 NW 910. 

Mo.—Drosten vy. Mueller, 103 Mo. 
624, 15 SW 967. 

N. Y.—Fowler v. Martin, 1 Thomps. 
& C. 377 faff 56 N. Y. 676 mem]. 

Pa.—Miltenberger v. Croyle, 27 Pa. 
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Lake 


McCleery, 


Wis.—Welty _v, Superior 
Terminal, etc., R. Co., 100 Wis. 128, 
75 NW 1022; Blake v. Blake, 56 Wis. 
392, 14 NW 3873. 
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only in eases where the destruction was in bad faith 
for the purpose of suppressing evidence.** Accord- 
ingly no unfavorable inference arises where the doc- 
uments were lost or destroyed without the fault of 
the party in possession of them.** 
Eloignment of Witness or Evidence. 
Where a party eloigns witnesses*> by removing them 
beyond the reach of process*® or dissuading them 
from attendance,?7 or attempts to do so,3* or re- 
moves or conceals relevant documents®® or portions 
thereof,*® or articles which are material to the con- 
troversy,*: an inference arises that the evidence thus 
kept out of the case would be highly prejudicial to 
him.4? The flight or disappearance of an adverse 
witness does not, however, raise any inference 
against a party who is not shown to have procured 
or connived at the same.4? 

[§ 52] d. Fabrication of Evidence. 
cation of oral evidence,*4 including the exercise of 


The fabri- 


“The element of intentional fraud 
or wrongful conduct must be involved 


to make the rule against the spoliator ' 


applicable.” Mastin v. Noble, 157 
Fed. 506, 513, 85 CCA 98. 

[a] Where parts of a letter were 
destroyed in good faith, other parts, 
admittedly genuine, are admissible in 
evidence. Greer v. Andrew, 138 Ga. 
663, 75 SE 1050. 

34. Clark v. Hornbeck, 17 N. J. 
Eq. 430; Lee v. Lee, 9 Pa. 169; Atter- 
bury v. Wallis, 2 Jur. N. S. 343; St. 
Louis v. Reg., 25 Can. S. C. 649. 

35. Frank Waterhouse v. Rock Is- 
land Alaska Min. Co., 97 Fed. 466, 38 
CCA 281; Langley v. Devlin, 95 Wash. 
DTP, 163) P 3952 


36. Carpenter v. Willey, 65 Vt. 168, 
26 A 488. 
87. Houser v. Austin, 2 » Ida, 


(Hasb.) 204, 10 P 87; Littlefield v. 
Cook, 112 Me. 551, 92 A 787; Warren 
v. Warren, 33 R. I. 71, 80 A 593; 
Carpenter v. Willey, 65 Vt. 168, 26. 
A 488; Pratt v. Battles, 34 Vt. 391. 

38. Cruikshank v. Gordon, 118 N. 
Y. 178, 28 NE 457; Carpenter v. 
Willey, 65 Vt. 168, 26 A 488. 

{a] Attempts to bribe a witness: 
(1) not to testify create an unfavor- 
able inference (State v. Ancheta, 20: 
N. M. 19, 145 P 1086; State v. Con- 
stantine, 48 Wash. 218, 938 P 317), (2) 
even though the person who made 
such attempt was only an agent of 
the party where such agent was act-- 
ing within the scope of his general 
authority (Chicago City R. Co. v. 
McMahon, 103 Ill. 485, 42 AmSR 29> 
paisappe Green v. Woodbury, 48 Vt. 


39. Hennessey v. Walsh, 142 Ill. A,. 
237; McClure v. McClintock, 150 Ky. 
ee eu ee oy en 388; 

ricker v. ghtner, Pa, 199; 

v. Lee, 9 Pa. 169. ee 

[a] Taking paper from files.—A 
party, who takes a paper pertaining 
to a transaction in issue from the 
files of a court without leaving a 
copy therof and who faiis to produce 
it on notice, thereby furnishes 
strong presumptions that such paper, 


if produced, would be prejudicial to. 
his defense. Hennessey v. Walsh, 142. 


TI Asy 23:7. 

40. The Sam Sloan, 65 Fed. 125. 

41. Bentley v. Young, 210 Fed. 
202 [aff 223 Fed. 586]; Federal Lum- 
ber Co. v. Reece, (Ky.) 116 SW 783; 
Galveston, etc., R. Co. v. Young, 45 
Tex. Civ. A. 430, 100 SW 992. 

42. See cases supra notes 35-41. 

43. State v. Huif, 161 Mo. 459, 61, 
Ne ae 1104. . 

. . S—The Tillie, 23 BF. Cas. 

No. 14,048, 7 Ben. 382. — 

Ala.—-Franklin v. State, 145 Ala. 
669, 39 S 979; Phoenix Ins. Co. y. 
Moog, 78 Ala. 284, 56 AmR 81. 


Ga.—Savannah, etc., R. Co. v. Gray,. 


77_Ga. 440, 3 SE 158. 
Ill.—Chicago City R.: Co. v. Me- 
Mahon, 103 Ill. 485, 42 AmR 29; Win- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 52-53] 


improper influence on witnesses, *® or the fabrica- 
tion of documentary evidence,*#® raises a presump- 
tion that the truth, if disclosed, would be detrimen- 
tal to the interest of the party who has been guilty 
The probative effect of 
the inference is in proportion to the effort made and 
risk incurred in manufacturing the false evidence,*® 
and the inference is particularly strong where the 
fabricator has delayed asserting his claim for a long 


of these improper acts.*7 


chell v. Edwards, 57 Ill. 41; Lyons 
v. Lawrence, 12 Ill. A, 531. 

Iowa.—Brown v. Byam, 65 Iowa 
374, 21 NW 684. 
alae a v. Ellinger, 80 Ky. 

La.—Crescent City Ice Co. v. Er- 
mann, 36 La. Ann. 841; Bush v. Guion, 
6 La. Ann. 797. 

Mass.—Com. v. Webster, 5 Cush. 
295, 52 AmD 711. 

Mich.—Murray v. Lepper, 99 Mich. 
135, 57, NW 1097. 

Mo.—State v. Chamberlain, 89 Mo. 
129, 1 SW 145; Fulkerson v. Mur- 
dock, 53 Mo. A. 151. 

nS H.—State v. Knapp, 45 N. H. 
148. 


N. Y.—Hoag -v. Wright, 174 N. Y. 
36, 66 NE 579, 68 LRA 163; Nowack 
v. Metropolitan St. R. Co., 166 N. Y. 
433, 60 NE 82, 82 AmSR 691, 54 LRA 
592; Plumb v. J. W. Hallauer, etc., 
Co., 130 App. Div. 284, 114 NYS 474: 
Ferrari v. Interurban St. R. Co., 118 
App. Div. 155, 103 NYS 134; Taylor v. 
Crowinshield, 5 NYLegObs 209; Gar- 
diner v. Peo., 6 Park. Cr. 155. 

Pa.—McHugh v. McHugh, 186 Pa. 
197, 40 A 410, 65 AmSR 849, 41 LRA 
805 


N. B.—Briggs v. McBride, 17 N. B. 
663. 
Ont.—Hunter v. Lauder, 8 CanLJNS 


is 

[a] When admissions are offered 
against the party alleged to have 
made them, and proved to be fabri- 
cated, that fact makes the evidence 
weigh against the party fabricating 
them. Christy v. American Temper- 
ance L. Ins. Assoc., 68 Misc. 178, 123 
NYS 740. 

45. 111.—Chicago City R. Co. v. Mc- 
Mahon, 103 Ill. 485, 42 AmR 29; Lyons 
v. Lawrence, 12 Ill. A. 531. 

LCi ERG v. Byam, 
374, 21 NW ; ; 

2 eet cena v. Min Sing, 202 Mass. 

1, 88 NE 918. ; 

Te ich-Po0: v. Marion, 29 Mich. 31. 

Mo.—Fulkerson v. Murdock, 53 Mo. 
A. 151 [aff 123 Mo. 292, 27 SW 555]. 

N. Y.—Taylor v. Crowninshield, 5 

LegObs 209. 
NX D-_State v. Rozum, 8 N. D. 548, 
80 NW 477. 

Pa.—Power v. Grogan, 232 Pa. 387, 
81 A 416; McHugh v. McHugh, 186 Pa. 
197, 40 A 410, 65 AmSR 849, 41 LRA 
805, 42 WklyNC 307. 

Tenn.— Boyd v. State, 16 Lea 149. 

Tex.—Cogdell v. State, 43 Tex. Cr. 
178, 63 SW 645. 

[al An attorney of a party may 
talk to the witnesses of the adverse 
party, and, so long as he does not act 
corruptly, no presumption can ‘arise 
that the adverse party would have 
produced additional proof, had it not 
been for such conduct. Hill v. Mott- 
ley, 142 Ky. 385, 134 Sw _469 [reh den 
143 Ky. 158, 1386 SW 134]... 

[bo] Connecting party with attempt 
to intimidate witness.—Evidence of 
an attempt to intimidate a witness is 
not admissible, in the absence of a 
showing that the opposite party is 
connected therewith. Minihan v. Bos- 
ton El. R. Co., 205 Mass. 402, 91 NE 


aaae! Wy Si The Tillie, 23 F. Cas. 
. 14,048, 7 Ben. 382. 

N@ Winchell v. eee te a Til. 41. 
N. Y.—Christy v. American Temper- 

ance L. Ins. penne es 68 Mise. 178, 123 


Y 40. 
IL ent ontcen v. Com., 114 Pa. 300, 


A 878. 
: Eng.—In re Tracy Peerage Case, 
10 Cl. & F. 154, 8 Reprint 700. 
47. See cases supra notes 44-46. 
4g. UU: S. v. Randall, 27 F. Cas. No. 


65 Iowa 


EVIDENCE 
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e. 


16,118, Deady 524; Silva v. Northern 
California Power Co., 32 Cal. A. 139, 
162 P 412; Bass v. Phoenix Ins. Co., 93 
Misc. 8, 156 NYS 623. 

49. Daniel v. De Graffenreid, 14 
Lea (Tenn.) 385. 

50. Failure to call witnesses see 
infra § 56. 

Failure to testify see infra § 57. 

51. Choctaw, etc., R. Co. v. Newton, 
140 Fed. 225, 71 CCA 655 [certiorari 
den 202 U. S. 620, 26 SCt 765, 50 °L. 
edt 1174137 Chicago, etcex Rial Co.) tv. 
Vester, 47 Ind. A. 141, 93 NE 1039; 
Western Union Tel. Co. v. McClelland, 
38 Ind. A. 578, 78 NE 672; Missouri 
Pac. Co. v. Kennett, 79 Kan. 232, 99 
P 269; Dowling v. Hastings, 211 N. 
Naat et pas NE 194. 


- . S—The M. E. Luckenbach, 
174 Fed. 265 [aff 178 Fed. 1004, 101 
CCA 663]; Choctaw, -ete., R. Co. v. 
Newton, 140 Fed. 225, 71 CCA 655 
{certiorari den 202 U. S. 620, 26 SCt 
765, 50 Li. ed. 11741. 

Ala.—Jordan vy. Austin, 161 Ala. 
585,50 S 70. 

Ga.—Hyer v. Holmes, 12 Ga. A. 
837, 79 SE 58. 

Ill.— Brown v. Schubert Theatrical 
Co., 166 Ill. A. 322;.Lake Forest Water 
Co. v. Lake Forest, 154 Till. A. 184 
[mod on other grounds 249 Ill. 382, 
94 NE 517]; Hartford L. Ins. Co. v. 
Sherman, 123 Ill. A. 202 [aff 228 Ill. 
329, 78 NE 923). 

Ind.—Abelman v. Haehnel, 57 Ind. 
A. 15, 103 NE 869. 

Kan.—-Missouri Pac. Co. v. Ken- 
nett, 79 Kan. 232, 99 P 269. 


Ky.—Brown v. Spradlin, 146 Ky. 
173, 142 SW 224. 
La.—Cele v. Cotonio, 3 La. A. 


(Orleans) 165. 

Okl.—Moore v. Adams, 26 Okl. 48, 
108 P 392. 

Or.—Williams v. Commercial Nat. 
Bank, 49 Or. 492, 90 P 1012, 91 P 443, 
11 LRANS 857. 

Pa.—Green v. Brooks, 215 Pa. 492, 
64 A 672. 

Philippine.—U. S. v. Kosel, 24 Phil- 
ippine 594. . 

Tex.—Missouri, etc., R. Co. v. Day, 
ie Tex. 237, 136 SW 435, 34 LRANS 


[a] Tllustration.—Where the evi- 
dence was conflicting as to whether 
a rope, the parting of which caused 
the death of a seaman, was defective, 
the doubt should be solved against the 
vessel because of her failure to pro- 
duce the rope which was in her pos- 
session. The Luckenbach, 144 Fed. 
980 [rev on other grounds 154 Fed. 
1004, 88 CCA 678]. 

[b] The refusal of a party to in- 

troduce a deposition which was taken 
at his request raises a presumption 
that it is unfavorable to him. Ss. 
v. Kosel, 24 Philippine 594. 
_ [ec] Presuming a negative.—Where 
the means of proving a negative are 
not within the power of one of the 
parties, but all: the proof on the sub- 
ject is within the control of the 
other, who, if the negative is not true, 
can disprove it at once, the truth of 
the negative can be presumed from 
the fact that the opposite party 
withholds proof to the contrary. Hyer 
v. Holmes, 12 Ga. A. 837, 79 SE 58. 

[d] Where evidence is equally ac- 
cessible to both parties, no unfavor- 
able inference arises against the 
party who withholds it. Jordan v. 
Austin, 161 Ala. 585, 50 S 70. 

53. U. S.—Preston v. 
Union Tel. Co., 250 Fed. 480. 

Tll.—Lake Forest Water Co. v. Lake 
Forest, 154 Ill. A. 184 [mod on other 
grounds 249 Ill. 382, 94 NE 517]. 

Ind.—Abelman v. Haehnel, 57 Ind. 


Western 
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time and until after the death of the party against 
whom it is asserted.*? 

Suppression or Withholding of Evi- 
dence—(1) In General. 
produce evidence ®° which is within his knowledge,®* 
which he has power to produce,°? 
would naturally produce if it were favorable to him,5* 
gives rise to an inference that if such evidence were 
produced it would be unfavorable to him;** and a 


The failure of a party to 
and which he 


A. 15, 103 NE 869. 

Md.—A4tna Indemn. Co. v. George 
A. Fuller Co., 111 Md. 321, 73 A 738, 
74 A 369. 

Mass.— Chandler v. 217 
Mass. 451, 105 NE 1076. 

Pa.—Green v. Brooks, 215 Pa. 492, 
64 A 672. 

W. Va.—Huntington Plumbing, etc., 
Co. v. Harvey Coal, ete., Co., 73 W. Va. 
527, 80 SE 871. 

[a] Question not considered in 
issue.—Plaintiff’s failure to produce 
decisive evidence of verification of 
the mechanie’s lien claim does not 
create any presumption that the 
claim was not verified where the en- 
tire evidence shows that neither party 
considered the question of verifica- 
tion to be in actual controversy. 
Huntington Plumbing, ete, Co. v. 
Harvey Coal, etc., Co., 73 W. Va. 527, 
80 SE 871. 

[b] No presumption against a party 
arises from the nonproduction of evi- 
dence to rebut what has not been 
testified to for the: adverse party. 
46tna Indemn. Co. v. George A. Fuller 
Co., 111 Md. 321, 73 A 738, 74 A 369. 

54. U.S.—Kirby v. Tallmadge, 160 
U. S. 379, 16 SCt 349, 40 L. ed.. 463; 
The Bolton Castle, 250 Fed. 403, 162 
CCA 473; The Colon, 249 Fed. 460, 
161 CCA 418 [aff 241 Fed. 592]; The 
Colon, 241 Fed. 592; The Louise 
Rugege, 239 Fed. 458, 152 CCA 336; 
The M. B. Luckenbach, 174 Fed. 265 
[aff 178 Fed. 1004, 101 CCA 6631]; 
Murray vy. Joseph, 146 Fed. 260; 
Choctaw, etc., R. Co. v. Newton, 140 
Fed. 225, 71 CCA 655 [certiorari den 
202 U. S. 620, 26 SCt 765, 50 L. ed. 
1174]; Pacific Coast SS. Co. v. Ban- 
croft-Whitney Co., 94 Fed. 180, 36 
CCA 135 [rev on other grpunds 180 
U. S. 49, 21 SCt 278, 45 L. ed. 419]; 
National Car-Brake Shoe Co. v. Terre 
Haute Car, etc., Co., 19 Fed. 514; Bart- 
lett v. Kane, Taney 186, 2 F. Cas. No. 
1,077 [aff 16 How. 263, 14 L. ed. 931]; 
The Busy, 4 F. Cas. No. 2,232, 2 Curt. 
586; Quantity of Distilled Spirits, 20 
F. Cas. No. 11,494, 3 Ben. 70. 

Ala.—Mobile Towing, ete., Co. v. 
Lakeland First Nat. Bank, 78 S 797; 


Prince, 


| Wood v. Holly Mfg. Co., 100 Ala. 326, 


13 S 948, 46 AmSR 56; Carter v. Cham- 
bers, 79 Ala. 223; Roney v. Moss, 74 
Ala. 390; Blakey v. Blakey, 9 Ala. 391; 
Mordecai v. Beal, 8 Port. 529. 

Ark.—Miller v. Jones, 32 Ark. 337; 
Clark v. Oakley, 4 Ark. 236. 

Cal.—Stedman v. Stedman, 176 P 
437; Bone v. Hayes, 154 Cal. 759, 99 
P 172; Del Campo v. Camarillo, 154 
Cal. 647, 98 P 1049; Ventre v. Tis- 
cornia, 23 Cal. A. 598, 138 P 954. 

Colo.—Campbell v. Creighton, 167 
P 975 [rev 27 Colo. A. 120, 149 P 448]. 

Conn.—Tetreault v. Connecticut Co., 
81 Conn. 556, 71 A 786; Harris v. Ros- 
enberg, 43 Conn. 227; Palmer v. Green, 
6 Conn. 14 

Ga.—Fountain v. Fuller BE. Calla- 
way Co., 144 Ga. 550, 87 SE 651; Har- 
rison v. Kiser, 79 Ga. 588, 4 SE 320; 
Savannah, ete., R. Co., v. Gray, 77 
Ga. 440, 3 SE 158; Hoffer v. Gladden, 
75 Ga. 532; Gainesville, ete., R. Co. 
v. Wall, 75 Ga. 282; Macon Capital 
Bank v. Rutherford, 70 Ga. 57. 

Tll.— Barron v. Levinson, 191 Ml. 
A. 35; Larsen v. Ward Corby Co., 184 
Il). A. 38; Brown v. Schubert Theatri- 
cal Co., 166 Ill. A. 322; Renken v. 
Chicago, ete., R. Co., 156 Ill. A. 65; 
Hausler v. Commonwealth Electric 
Co., 144 Tll. A. 643 [aff 240 Ill. 201, 
88 NE 561]; Hartford L. Ins. Co. v. 
Sherman, 123 Ill. A. 202 [aff 223 Ill. 
329, 78 NE 923]; Chicago Junction R. 
Co. v. McAnrow, 114 Ill. A. 501; Chi- 
cago, etc., R. Co. v. Newell, 113 Ill, 
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similar effect attends an effort to suppress evidence.*® 
Failure to produce at the trial an article which | 
would tend to throw light on the issues may raise a 
presumption adverse to the party in whose possession 
it is,5* although it has been held that mere nonpro- 
duction of such an article does not, in the absence 
of any demand for its production, raise a presump- 
tion that it has been suppressed as evidence.*? 
Where defendant introduces no evidence, but sub- 
mits the case on plaintiff’s evidence, no presumption 


A. 263 [aff 212 Ill. 332, 72 NE shape 
East St. Louis Connecting Co: 
Altgen, 112 Ill. A. 471 [aff 210 ny 
213, 71 NE 377]; Princeville v. Hitch- 
cock, 101 Til. A. 589. 

Ind.—Louisville, etc, R. Co. v. 
Thompson, 107 Ind. 442, 8 NE 18, 
9 NE 357, 57 AmR 120; Lewis v. 
Guthrie, (A.) 111 NE 455; ‘Abelman Vv. 
Haehnel, 57 Ind. A. 15, 103 NE 869; 
Chicago, etc., R. Co. v. Vester, 47 Ind. 
A. 141, 93 NE 1039; Southern Indiana 
R. Co. v. Osborn, 39 Ind. A. 333, 79 
NE 1067, 79 NE 1067; Western Union 
Tel. Co. v. McClelland, 38 Ind. A. 
578, 78 NE 672; Westervelt v. Nation- 
al Mfg. Co., 33 Ind. A. 18, 69 NE 169. 

Ind. T.—Missouri, etc., R. Co. Vv. 
Ward, 1 Ind. T. 670, 43 SW 954. 

Towa.—Lauer v. Banning, 152 Iowa 
99° 131 NW 783. 

Kan.—Hodgson v. John Deere Plow 
Co.. 178 P 607; Missouri Pac. Co. v. 
asemn ett, 79 Kan. 232, 99 RP 269. 

y.—Brown v. Spradlin, 146 Ky. 
Ws *ia2 SW 224; Federal Lumber Co. 
Vv. Reece, 116 SW 783; Benjamin v. 
Ellinger, 80 Ky. 472; Parks v. Rich- 
ardson, B. Mon. 276; Winters v. 
denuary, Litt. Sel. Cas. 13. 

La.—Johnson v. Marx Levy, 109 La. 
1036, 34 S 68; State v. New Orleans 
Waterworks Co., KO ae 1s ol S305 
[writ of error ‘dism 185 U. 8S. 336, 
22 SCt 691, 46 L. ed. 936]; Pruyn v. 
Young, 51 La. Ann. 320, 05 S 125; 
Leham v. Knapp, 48 La. Ann. 1148, 
20 S 674; Crescent City Ice Co. v. 
Ermann, 386 La. Ann. 841; New 
Orleans Draining Co. v. De Lizardi, 

La. Ann. 281; Cockerell v. Smith, 
1 La. Ann. 1; ‘Lucile v. Toustin, 5 
Mart. 611. 

Mass.—Chandler  v. POA 
Mass. 451, 105 NE 1076. 

Mich.—Battersbee v. Calkins, 128 
Mich. 569, 87 NW 760; Ruppe_v. 
Steinbach, 48 Mich. 465, 12 NW 658; 
Page v. Stephens, 23 Mich. 357. 

Minn.—Berg v. Veit, 136 Minn. 448, 
162 NW 522; Kulberg v. National 
Council K. & L. S., 124 Minn. 437, 
443, 145 NW 120 [cit Cyc]. 

Mo.—Powell v. Union Pac. R. Co., 
255 Mo. 420, 164 SW 628; Dalrymple 
v. Craig, 149 Mo. 345, 50 SW 884; Bent 
v. Lewis, 88 Mo. 462 [rev 15 Mo. A. 
40]; Thomas v. Equitable L. Assur. 
Soc., (A.) 205 SW 533; Cudahy Pack- 
ing Co. v. Chicago, ete., R. Co., 196 
Mo. A. 528, 196 SW 406; Abney v. 
Marshall, 124 Mo. A. 483, 101 SW 694; 
Thompson v. Chappell, 91 Mo. A. 297. 

N. J.—Eckel v. Eckel, 49 N. J. Eq. 
587, 27 A 438. 

N. M.—Atchison, ete, R. Co. v. 
Rodgers, 16 N. M. 120, 113 P 805. 

N. Y.—Dowling v. Hastings, 211 N. 
Y. 199, 105 NE 194 [rev 153 App. Div. 
918 mem, 138 NYS 1114 mem]; Timlin 


Prince, 


v. Standard Oil €or, 126 N, We 5 il42 7 
NE 786, 22 AmSR 845; Wylde’ Vv. 
New Jersey Northern R. Co., 53 N. 


Y. 156, 14 AbbPrNS 213; Wade v. Mt. 
Vernon, 133 App. Div. 389, 117 NYS 


356; Ludwig Vv. Metropolitan Stak: 
Co., 71. App. Divan e210, 2275 sens 
667 [rev on other srounds 174 
N. Y. 546 mem, 67 NE 1084 
mem]; Buffalo Loan, ete, Co. v. 
Medina Gas, ete., Co., 12 App. Div. 
199, 42 NYS 781 [aff 162 N. Y, 67, 56 


NE 5051; Marden v. Dean g: i2 App. 
Div. 188, 42 NYS 827 [app dism 158 
N. Y. 706 mem, 53 NE 1127 mem, and 
aff 160 N. Y. 39, 54 NB 726, 46 
LRA 694]; Grinnell v. Taylor, 85 Hun 
85, 32 NYS 684 [aff 155 N. Y, 6531; 
Bruce Veelxeliv,c9) NEO: Super. 27! 
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evidence is not, 


Doherty v. Lord, 8 Misc. 227, 28 NYS 
720; Birnbaum v. Lord, 7 Mise. 493, 
28 NYS 17; Schmidt v. Keehn, 10 NYS 
267; Livingston v. Newkirk, 3 Johns. 
Ch. 312. 


ies C.—Black v. Wright, 31 N. C. 
N. D.—Wyldes v. Patterson, 31 N. 
D. 282, 153 Nw 630. 


Oh.—-Mitchell v. Ryan, 
877; Christy v. Douglas, Wright 485. 

Okl.—St Louis, etc., R. Co. v. Brun- 
er, 152 P 1108; Poteau First Nat. 
Bank v. Moniot, 50 Okl. 85, 150 P 
1040; Atchison, etc., R. Co. v. Davis, 
26. ‘Olli s359) 2 1109) seo ole eM TOOTe = 
Adams, 26 Okl. 48, 108 P 392. 

Orv.—Williams v. Commercial Nat. 
Bank, 49 r= 492, 90 PSL0 22,59 Pe 
4438, i1 LRANS 857. 

Pa.—Albert v. Philadelphia Rapid 
Transit. ‘Co., 252) Pay 527, 97 A 680; 
Green_v. Brooks, 215 Pa. 492, 64 A 
672; Hall v. Vanderpool, 156 Pa. iib2e 
26 A 1069; Frick v. Barbour, 64 Pa. 
120; Fowler v. Sergeant, 1 Grant 355; 
Hubbert v. Borden, 6 Whart. 79; 
Wills v. Hardcastle, 19 Pa. Super. 525; 
Terry v. Knoll, 3 Kulp 272. 

Ss. D.—Rossiter v. Boley, 13 S. D. 
370, 83 NW 428. 

Tenn.— Western Union Tel. Co. v. 
Lamb, 140 Tenn. 107, 203 SW 752. 

Tex.—Missouri, ete.; R. Co. v. Day, 
104 Tex. 237, 136 SW 4385, 34 LRANS 
111; Bailey v. Hicks, 16 Tex. 222; 
Thompson v. Shannon, 9 Tex. 536; 
Burnett v.. Anderson, (Civ. A.) 207 
SW 540; Atchison, ete, R. Ca. 
Smith, (Civ. A.) 190 Sw 781 3 
v. Poulter, (Civ. A.) 189 Sw a 053 
Landon v. Halcomb, (Civ. A.) 184 SW 
1098; Hazelrigg v. Naranjo, (Civ. A.) 
184 SW 3:16; Galveston, etc., R. Co. v. 
Young, 45 Tex. Civ. A. 430, 100 SW 
993; Efouston Hlectrie Co. v. Lawson, 
37 ‘Tex, Civ. A. 193, 85 SW _ 459; 
paar v. Strouse, (Civ. A.) 28 Sw 

JL. 

Va.—-Buchanan v. Higginbotham, 
97 SH 340. 

W. Va.—North American Coal, ete.. 
Co. v. O’Neal, 95 SW 822; Kinder v. 
Boomer Coal, ete., Co., 95 SE 580; 
Huntington Plumbing, ete. Co, v. 
Harvey Coal, etc., Co., 73 W. Va. 527, 
80 SE 871; Despard v. Pearcy, 65 W. 
Va. 140, 63 SEH 871; Stout v. Sands, 
56 W. Va. 668, 49 SE 428; Bindley v. 
Martin, 28 W. Va. 773; Hefflebower 
v. Detrick, 27 W. Va. 16. 

Wis.—Sunperior v. Northwestern 
Fuel Co., 164 Wis. 631, 161 NW 9. 

Wyo.—Studebaker Corporation of 
America v. Hanson, 24 Wyo. 222, 157 
P 582, 160 P 386, AnnCas1917H 557. 

Eng.—Armory v. Delamirie, 1 Str. 
505, 93 Reprint 664, Roe v. Harvey, 
4 Burr, 2484, 98 Reprint 302. 

B. C.—Rex v. Chlopeck Fish Co., 
17 B. C. 50, 1 DomLR 96, 19 CanCrCas 
277, 48 CanLJ 158, 19 WestULR 837. 

N. B.—Gremley v. Stubbs, 39 N. B. 
21; Briggs v. McBride, 17 N. B. 663. 

“When the circumstances in proof 
on the part of the plaintiff tend to 
fix a liability on the defendant who 
has, it in his power to offer evidence 
of all the facts as they existed and 
rebut the inferences which the cir- 
cumstances of the facts proved tend 
to establish, and he fails to offer such 
proof, the natural conclusion is that 
such proof, if produced, instead of 
rebutting, would support the infer- 
ences against the defendant, and the 
jury is justified in acting upon such 
conclusion.” Atchison, ete., .R. Co. 


3 Oh. St.. 
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unfavorable to defendant arises from his failure to 
produce evidence peculiarly within his knowledge 
and possession.°® 

Force of presumption. 
tion or inference arising from the withholding of 


The unfavorable presump- 


of course, conclusive against the 


party, but is merely a fact for the consideration of 
the jury; and such failure cannot be relied upon by 
the other party as affirmative proof of facts as to 
which the burden of proof is upon him,>® although 


v. Davis, 26 Ok]. 359, 364, 109-P 551, 
[a] Where plaintiff reads part of 
a deposition, and defendant has per- 
mission to read the remainder and 
fails to do so, the presumption is 
that such remainder is not useful to 
defendant or harmful to _ plaintiff. 
Thompson v. Chappell, 91 Mo. A. 297. 
[b] “he rule prevails in equity 
as well as in law that the omission by 
one party to offer evidence, which 
may be within -his reach, to control 
or explain evidence given both others, 
adversely affecting his rights or in- 
terests, is a circumstance entitled to 
consideration. it may be regarded 
as conduct in the nature of an ad- 
mission.” Howe v. Howe, 199 Mass, 
598, 608, 85 NE 945, 127 AmSR 516. 
{[c] Marriage to suppress woman’s 
testimony.—In a prosecution for hom- 
icide it is competent for the state to 
ask defendant as a witness wheth 
he married the prosecuting witness 
on the day before the trial, for the 
purpose of showing that defendant 
married her with the object of sup- 


pressing her testimony. Moore vy. 
State, (Tex. Civ. A.) 75 SW 497. 
{d] This is especially true (1) 


where one charged with suspicious 
or apparently dishonorable conduct 
has an opportunity to explain it and 
fails to do so. Bone vy. Hayes, 154 
Cal. 759, 99 P172. (2) “It is an at- 
tribute of human nature ordinarily to 
resent an imputation upon one’s 
honor. Extraordinary alertness 
would be expected to defend against a 
charge touching one’s administration 
of a trust for the benefit of father 
and mother. Failure of a party to 
offer any evidence in such a case gains 
a corresponding importance in finally 
determining on which side lies the 
weight and credible evidence.” Howe 
v. Howe, 199 Mass., 598, 6038, 85 NE 
945, 127 AmSR 516. 

55. _Cal.—Clark v. Tulare Lake 
ie eo Co., 14 Cal. A. 414, 112 P 

Ind. oe v. Guthrie, (A.) 111 
NE 45 Sr 


La. See Holland Gold Pen Co. v. 
Hobbs Optical Co., 8 La. A. (Orleans) 
i J.--Tiackett v. Hussels, 102 A 

Okl1.—St. Louis, Re ‘Co: 
Sire pe P 1103. 

ex.—Hazelrigg v. Naranjo, ig 
A.) 184 SW 3816. d sr! 

56. The Colon, 241 Fed. 592; Powell 
v. Union Pac. R. Cos 255 Mo. 420, 
164 SW 628; Armory. Ve Delamirie, 
Str. 505, 93° Reprint 664. 

[a] In the leading case on this 
question plaintiff had found a jewel 
and carried it to the defendant’s 
shop for appraisal, and defendant re- 
tained the jewel and returned to plain~ 
tiff the socket in which it had been 
set. On refusal of defendant to pro- 
duce the jewel, the jury was directed 
to presume the strongest against him 
and to- make the value of the best 
jewels the measure of the damages. 
Armory v. Delamirie, Str. 505, 98 Re- 
print 664. 

57. Stockwell v. Brinton, 26 N. D. 
1, 142 NW 242 (weapon used in as- 
sault). 

58. McDuffee v. Boston, ete., R. Co. 
81 Vt. 52, 69 A 124, 130 AmSR 1019: 

59. Ala.—Carter v. Chambers, 79 
ae Zon 

o.—Diel v. pase Pac. 
37 Mo. A. 454 Ss Bett" 


ete; Ve 


Yor later cases, developments and changes in the law see cumulative Aanotations, same title, page and note number. 
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it may turn the scale where the evidence is closely 
It has also been held that failure of 
one to present a fact necessary to his case when it 
is within his power to do so must be taken as con- 
clusive that such faet does not exist,®4 and the same 
is true where evidence as to a certain matter is in- 
troduced, and the adverse party, having it within his 
power to refute such evidence if it is untrue, fails to 


balanced.®° 


sigh any refuting evidence.®? 


Y.—Meagley v. Hoyt, 125 N. Y. 
th 26 NE 719. 

Pa.—Wills Vv. Hardcastle, 19 Pa. 
Super. 525. 

Vt.—F. R. Patch Mfg. Co. v. Pro- 
tection Lodge No. 215, 77 Vt. 294, 60 
A 74; Arbuckle v. Templeton, 65 Vt. 
205, 25 A 1095. 

Va.—Norfolk, Dp R. Co. v. Brown, 
91 Va. 668, 22 SE 496. 

W. Va.—Stout v. Sands, 56 W. Va. 
663. 49 SE 428. 

60. Pullman Co. v. Cox, 56 Tex. 
Civ. A. '827,.120 Siw 1058. 

61. Despard v. Pearcy, 65 W. Va. 
140, 63 SE 871. 

62. Wilmer v. Placide, 119 Md. 49, 
86 A 43; Huntington Plumbing, ete., 
COs evs Harvey Goal. ete., Co., 73 W. 
Va. 527, 80 SE 87 

fa] Failure 0 ‘refute slight evi- 
dence of verification of a mechanic’s 
lien claim is a concession that the 
lien was verified. Huntington Plumb- 
ing, ete., Co. v. Harvey Coal, etc., Co., 
73 W. Va. 527, 80 SE 871. 

63. U. S.—The Pizarro, 2 Wheat. 
227, 4 L. ed. 226; Missouri, ‘etc., R. Co. 
Vv. Elliott, 102 Fed. 96, 42 CCA 188 
[aff 184 U. S. 695, 22 SCt 937, 46 L. ed. 
763]; Sharon v. Hill, 26 Fed. 337, 11 
Sawy. 291. 

Ala.—Tumlin v. Tumlin, 195 Ala. 
457, 70 S 254; Mobile Cong. Church 
v. Morris, 8 Ala. 18 

rica aa Vie Cash, 18 Ariz. 574, 
164 Pp 4 

Ark. at a v. Cotton Co., 202 SW 
827. 

Cal.—Leese v. Clark, 29 Cal. 664. 

Colo.—Isabella Gold Min. Co. 
Glenn, 37 Colo. 165, 86 P 349. 

Conn.— Wilson v. "Griswold, 79 Conn. 
18, 63 A 659; Merwin v. Ward, 15 
Conn. 377; Palmer v. Green, 6 Conn. 
14. 


Ga. 12 Ga. A. 
Bote nie Sis 58. 

Til.—Mantonya v. Reilly, 184 Tl. 
183, 56 NE 425; Cartier vy. Troy Lum- 
ber Co., 138 Til. 533, 28 NE 932, 14 
LRA 470; Albee v. Wachter, U4 (1. 
173; Devine v. Chicago R. Co., 185 111. 
A. 488 [aff 266 Ill. 348, 107 NE 595, 
AnnCasl19i6B 481]. 

Ind.—Westervelt v. National Mfg. 
Co., 33 Ind..A. 18, 69 NE 169. 

Towa.—Wallace v. Berger, 14 Iowa 
183. 

Kan.—Fowler Packing Co. v. En- 
'genperger, 77 Kan. 406, 94 P 995, 15 
LRANS 784; Towne v. Milner, 31 Kan. 
PAD hea ba Seaton lee 

Ky —Benjamin v. Ellinger, 80 Ky. 
472; earlier v. Blair, 6 Kyl 658. 

La.—Johnson v. Levy, 109 La. 1036, 
34 S 68; Crescent City Ice Co. v. 
Ermann, 36 La. Ann. 841; Bush v. 
Guion, 6 La. Ann. 797; Bach v. Cor- 
nen, 5 La. Ann. 109. 

Mich.—Battersbee v. Calkins, 128 
Mich. 569, 87 NW 760; Wiswall v. 
Ayres, 51 Mich. 324, 16 NW 667; 
Wailace v. Harris, 32 Mich. 380; Page 
v. Stephens, 28 Mich. 357. 

Miss.—Bott v. Wood, 56 Miss. 136. 

Mo.—Cudahy Packing Comwe Chi- 
cago, etc., R. Co., 196 Mo. A. 528, 196 
SWw 406; Shawhan v. Shawhan Dis- 
tillery Co., 195 Mo. A. 445, 197 SW 
369; Stuckles v. National Candy Co; 
158 Mo. A. 342, 138 SW 352; Morrow 
vy. Missouri Pac. R. Co., 140 Mo. A. 
200, 123 SW 1034; Thompson. v. 
Chappell, 91 Mo. A. 297; Ecton v. Con- 
tinental Ins. Co., 32 Mo. A. 53. 

N. H.—Cross v. Bell, 34 N. a 82. 

N. J.—Eckel v. Eckel, 49 N. 
ani 27° A 433. 

Y.—Wylde v. New Jersey North- 
Rte R. Co., 53 N. Y. 156, 14 AbbPrNS 
2d Hager v. Hager, 38 Barb. 92; 
Johnson -v. Wetmore, 12 Barb. 483; 


Rac. J,—6] 


Ve 


.—Hyer v. Holmes, 
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Rockwell v. Merwin, 31 N. Y. Super. 
484, 8 AbbPrNS 330 [aff 45 N. Y. 
166]; Smith v. Standard Laundry 
Mach. Co., 11 Daly 154; Schenck v. 
Wilson, 2 Hilt. 92; Boehme v. Michael, 
5 NYSt 492; Livingston v. Newkirk, 
8 Johns. Ch. 312. 

N. C.—Sumrell v. Atlantic Coast 
Line R. Co., 152 N. C. 269, 67 SE 585. 
54 Que Heller v. Beal, 23 ‘Oh. Gir. Ct. 

Or.—Oliver v. Synhorst, 58 Or. 582, 
109 P 762, 115 P 594 

Pa.—Lee v. Lee, 9 Pa. 169; Dickey v. 
Le et 2 Watts & S. 88. 

R. IL.—Warren v. Warren, 33 R. I. 
91, 80 A 5938. 

Tenn.—Webster v. Whitworth, (Ch. 
A.) 63 SW 290. 

Tex.—Collins v. United Brothers 
ie. & S. M. T., (Civ. A.) 192 SW 800; 
Texas Co. v. Clarke, (Civ. A.) 182 SW 
851; Darby v. Roberts, 3 Tex. Civ. A. 
427, 22 SW 529. 

Va.—Com. v. Garth, 3 Call (6 Va.) 


6. 

W. Va.—Mauch Chunk Nat. Bank v. 
Shrader, 74 W. Va. 310, 81 SE 1121; 
Me v. Sands, 56 W. Va. 663, 49 SE 

Eng.—Curlewis v. Corfield, 1 Q. B. 
814, 41 HCL 790, 113 Reprint 1343; 
Atty. -Gen. v. Queen’s Free Chapel, 24 
Beav. 679, 53 Reprint 520 [aff 8 180. fy. 
Cas. 369, 11 Reprint oe 
Wagener, 1) DexGelvie 
EngCh 604, 42 Reprint 687, 6 ERC 652; 
Braithwaite v. Coleman, 1 Harr. Ch. 
223; James v. Biou, 2 Sim. & St. 600, 
1 EngCh 600, 57 Reprint 475; Crisp v. 
Anderson, 1 Stark. 35, 2 ECL 23. 

Ont.—Lowell v. Todd, 15 U. C. C. 
P. Gliaeness et -Gen. v. Halliday, 26 U. 

anes peace in possession of ad- 
verse party.— Where records showing 
the origin and destination of each car 
in a train were in the possession of 
defendant, no presumption arose 
against plaintiff from the fact that he 
did not produce them. Devine vv. 
Chicago, ete., R. Co., 266 Ill. 248, 107 
est AnnCasi1916B 481 [aff 185 Ill. 


A. : 

64. U.S.—Chaffee v. U. S., 18 Wall. 
516, 21 L. ed. 908; Missouri, etc., R. 
Co. v. Plliott, 192 Fed. 96, 42 CCA 188 
faff 184 U. S. 695, 22 SCt 937, 46 L. ed. 
463]; U.S. v. Flemming, 18 Fed. 907. 


377; Palmer v. Green, 6 Conn. 14. 

Tll.— Cartier v. Troy. Lumber Co., 
138 Ill. 533, 28 NE 932, 14 LRA 470; 
Albee v. Wachter, 74 Ill. 178. 
gaa a Cas v. Berger, 14 Iowa 

Ky.—Brown v. Spradlin, 146 Ky. 
173, 142 SW 224; Bowler v. Blair, 6 
Kyt 658; Bowler v. Blair, 13 Ky. Op. 
3824; Shepherd v. Rose, 11 Ky. ae 104. 

La.—Varnado v. Banner Cotton Oil 
Co., 126 La. 590, 52 S 777; State v. 
New Orleans Waterworks Co., 107 La. 
ches S 395; Bach v. Cornen, 5 a, Ann. 

Mass.—Mikkelson v. Connolly, 229 
Mass. 360, 118 NE 649; Chandler v. 
Prince, 217 Mass, 451, 105 NE 1076. 

Mo.—Stuckles v. National Candy 
Co; Mo. A. 342, 188 SW 3852. 

N. H.—Cross v. Bell, 34 N. H. 82. 

N. Y¥.—Schenck v. Wilson, 2 Hilt. 92. 

Or—Williams v. Commercial Nat. 
Bank, 49 Or. 492, 90 P 1012, 91 P 443, 
11 LRANS 857. , 

Philippine.—Prising v. Springer, 13 
Philippine 223; Cason v. Rickards, 5 
Philippine 611. 

Ont.—Lowell v. Todd, 15 U. C. C. P. 
806; Atty.-Gen. v. Halliday, 26 U. C. 
@: Bo 397. 

fa] Failure to keep accounts.—In 
an action for royalties on use of a Se- 
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Nonproduction of Documents. 


Where a party to judicial proceedings suppresses 
documents which are relevant to the matter in ques- 
tion and within his control,®? such as books of ac- 
count,®* records,®® letters,°° written agreements,®7 
leases,°8 drafts,°? bills of lading,’° memoranda,” 
notices,’? maps,’* or blue prints,?4 there is a pre- 
sumption that the suppressed evidence would injure 


cret process for manufacturing candy, 
defendant’s failure to keep accounts 
separating the product from product 
in which the process was not used 
is ground for presuming in favor of 
plaintiff’s claim, on the theory of sup- 
pression of evidence. Stuckles v. 
National Candy Co., 158 Mo. A. 342, 
138 SW 352. 

arte Ark.—Clark v. Oakley, 4 Ark. 


Kan.—Towne v. Milner, 31 Kan. 207, 
Pe 613; Ogden v. Walters, 12 Kan. 


La.—Hubee’s Suce., 20 La. Ann. 97. 
Mo.—Allen v. Jessup, 192 SW 720. 
66 C.—State v. Atkinson, 51 N. C. 


Or.—Oliver v. Synhorst, 58 Or. 582, 
109 P 762, 115 P 594 
Tex.—San Antonio, etc., R. Co. 
Williams, (Civ. A.) 158 SW 1171. 
Va. —Chesapeake, Cte; R.A COMLV: 
Ware, 122 Va. 246, 95 SE 183. 
Can.—Hunter v. ‘Lauder, 8 CanLJNS 


Tal In an action under the Fed- 
eral Employers’ Iiability Act, the 
failure of defendant to introduce re- 
cords in its possession which would 
have shown whether the train on 
which decedent was employed at the 
time of the accident, or any of the 
cars therein, was then engaged in in- 
terstate commerce, creates a pre- 
sumption eeeliat Oe Devine v. Chi- 
cago, ete., 185 Ill. A. 488 [aff 
roe eae 248, Hor NE 595, AnnCas1916B 


66. Burke v. Napoleon Hill Cotton 
Co., (Ark.) 202 SW 827; McClure v. 
McClintock, 150 Ky. 265, 150 SW 332, 
42 LRANS 388 [motion to correct op 
overr 150 Ky. 778, 150 SW 849, 42 
LRANS 388]. 

67. Ireland v. Shore, 91 Kan. 326, 
187 P 926; cheater German Ins, Co. 
v. Monumental Sav. Assoc., 107 Va. 
701, 60 SH 93. 

68. ee v. Griswold, 79 Conn, 
18, 68 A 65 

69. pete v. Marx Levy, 109 La. 
1036, 34 S 68. 

70. Sumrell v. Atlantic Coast aie 
RiCo.,, 152 °Ns Cx 269.9672 Siw 58 

71. Mauch Chunk Nat. Banic Vv. 
Shrader, 74 W. Va. 310, 81 SE 1121. 

72, Heller v. Beal, 23 Oh. Cir, Ft: 
540 (written notice to vacate not pro- 
duced in forcible entry and detainer). 

73. Isabella Gold Min. Co. v. 
Glenn, 87 Colo. 165, 86 P 349 (in an 
action on a mining lease, in which 
the veins included within the descrip- 
tion in the lease were in dispute, the 
failure of the lessor to produce its 
office map, referred to in the descrip- 
tion, warranted a presumption that 
the map would show that the inten- 
tion of the parties coincided with the 
lessee’s contention). 

74, Westervelt v. National Mfg. 
Co., 33 Ind. A. 18, 69 NE 169 (blue 
prints of machine). 

75. Cal.—Del Campo v. Camarillo, 
153 Cal. 647, 98 P 1049. 


v. 


Colo.—Isabella Gold Min. Co. v. 
Glenn, 37 Colo. 165, 86 P 349. 
Conn.—Wiison v. Griswold, 79 


Conn. 18, 68 A 659. 

Til.— Chicago, etc., R. Co. v. Newell, 
212 Til. 332, 72 NE 416 (aff 113 Il. 
A. 263]; Hippard v. Rebhan, 199 Ill. 
A. 261; Hausler v. Commonwealth El- 
ectrie Co., 144 Ill. A. 643 [aff 240 Tl. 
201, 88 NE 561]; Hennessey v. Walsh, 


142 Til. A. 237. 
Ind.—Westervelt v. National Mfg. 
Co., 33 Ind. A. 18, 69 NE 169. 


Kan.—Ireland v. Shore, 91 Kan. 
326, 137 P 926. 
La.—Johnson v. Levy, 109 La. 1036, 
3458S 68. 
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Notice to produce. 


its nonproduction."* 


Actual suppression necessary. In order to war- 
rant an unfavorable inference from a failure to pro- 
duce documents, it must appear that there has been 
an actual suppression or withholding of the same.’® 
No unfavorable inference arises where the circum- 
stances indicate that the document in question has 


Mda—Spring Garden Mut. Ins. Co. 
v. Evans, 9 Md. 1, 66 AmD 30. 

Mass.—Mikkelson v. Connolly, 229 
Mass. 360, 118 NE 649. 

Minn.—Kulberg v. National Coun- 
cil K. & L. S., 124 Minn. 437, 145 NW 
120; McGuiness v. Ie Sueur County 
School-Dist. No. 10, 39 Minn. 499, 41 
NW 1038. ss 

Mo.—Shawhan v. Shawhan_Distil- 
lery Co., 195 Mo. A. 445, 197 SW. 369 
[certiorari quashed State v. Ellison, 
200 SW 1042]; Morrow v. R. Co., 
140 Mo. A. 200, 123 SW 1034; Abney v. 
Marshall, 124 Mo. A. 483, 101 SW 694. 

N. H.—Cross v. Bell, 34 N. H. 82. 

N. J.—Clark v. Hornbeck, 17 N. J. 
Eq. 430. 

N. Y.—Wylde v. Northern R. Co., 
538 N. Y. 156, 14 AbbPrNS 213; Rock- 
well v. Merwin, 45 N. Y. 166; Barber 
v. Lyon, 22 Barb. 622; R. G. Packard 
COMVEUN: Ws 7 ONY Sao. 

N. C.—Reavis v. Orenshaw, 105 N. 
Cc. 369,10 SE) 907. ; 
Pane ee v. Beal, 23 Oh. Cir. Ct. 

Okl.—Moore v. Adams, 26 Okl. 48, 
108 P 392. : 

Or.—Schreyer v. Turner Flouring 
Mills Co., 29 Or. 1, 43 P 719. ; 

Philippine.—U. S. v. Mateo, 25 Phil- 
ippine 324; Geraldo v. Arpon, 22 Phil- 
ippine 407; Prising v. Springer, 13 
Philippine 223. 

Porto Rico.—Pares v. Reynes, 2 
Porto Rico Fed. 402; Fajardo v. Ti6 
17 Porto Rico 230; Abril v. Méndez, 
12 Porto Rico 277. : 

Tenn.—Louisville, etc., R. Co. v. 
Hunter, 4 Tenn, Civ. A. 465. 

Tex.—Collins' v. United Brothers 
RF.& S. M. T., (Civ. A.) 192 SW 800; 
San Antonio, etc., R. Co. v. Williams, 
(Civ. A.) 158 SW 1171; Pullman Co. 
Meesunt 56 Tex. Civ. A. 327, 120 SW 


W. Va.—Chambers v. Spruce Light- 
ing Co., 81 W. Va. 714, 95 SE 192, 

Eng.—Curlewis v. Corfield, 1 Q. B. 
814, 41 ECL 790, 113 Reprint 1348. 

[a] “Evidence is always to he 
taken most strongly against the per- 
sons who keep back a document.” 
Atty.-Gen. v. Queen’s Free Chapel, 
24 Beav. 679, 706, 53 Reprint 520 
[aff 8 H. L. Cas. 369, 11 Reprint 4721. 

{b] Rule applies as against cor- 
poration.—Varnado v. Banner Cotton 
Oil Co., 126 La. 590, 52 S 777; Atty.- 
Gen, v. Queen’s Free Chapel, 24 Beav. 
679, 53 Reprint 520 [aff 8 H. L. 
Cas. 369, 11 Reprint 472]. 

{c] The enactment of statutory 
provisions to compel a party to pro- 
duce documentary evidence in his 
possession does not prevent unfavor- 
able inferences or presumptions from 
the refusal of a party to produce such 
evidence. Lockwood v. Rose, 125 
Ind. 588, 25 NE 710. 

76. U. S.—The Osceola, 18 F. Cas. 
No. 10,602, Olcott 450. 

Cal.—Frank v. New Amsterdam 
Casualty Co., 175 Cal. 2938, 165 P 927. 

Il1.—Brown v. Shubert Theatrical 
Co., 166 Ill. A. 322. 
aa ee v. Fellows, 30 La. Ann. 

Minn.—McGuiness_v. Le Sueur 
County School-Dist. No. 10, 39 Minn. 
499, 41 NW 103. 


The unfavorable inference is 
especially applicable where the party withholding the 
evidence has had notice or has been ordered to pro- 
duce documents in his possession ;7° and, conversely, 
it has been held that unless the party desiring the 
production of documentary evidence gives notice to 
the party in whose possession it is to produce it, no 

‘unfavorable presumption or inference can arise from 


EVIDENCE 


Inadmissible. 
arise from the 


a fact.2% 
Mo.—Munford v. Wilson, 19 Mo. 
669 


N. H.—Eastman v. Amoskeag Mfg. 
Co., 44 N. H. 148, 82 AmPD 201; Cross 
v. Bell, 34 N. H. 82. . 

N. J.—State v. Bacheller, 89 N. J. 
L. 433, 98 A 829; Devlan v. Wells, 65 
N. J. L. 213, 47 A 467. 

N. Y.—Wylde v. New Jersey North- 
ern R. Co., 53 N. Y. 156, 14 AbbPrNS 
213; Howell v. Crosby, 89 Hun 355, 
35 NYS 328; Barber v. Lyon, 22 Barb. 
622; Jackson v. McVey,18 Johns. 330; 
Whitney v. Sterling, 14 Johns. 215. 

N. C.—Reavis v. Orenshaw, 105 N. 
C369,. 10. SE) 907: 

N. D.—Stockwell v. Brinton, 26 N. 
D. 1, 142 NW 242. 

Or.—Schreyer v. Turner Flouring 
Mills Co., 29 Or. 1, 43 P 719. 

Tex.—Galveston, etc., R. Co. v. 
Young, 45 Tex. Civ. A. 430, 100 SW 
993; Darby v. Roberts, 3 Tex. Civ. A. 
427, 22 SW 529. 

Vt.—F. R. Patch Mfg. Co. v. Pro- 
ve Lodge No. 215, 77 Vt. 294, 60 
4, 


ney B.—Hale v. Leighton, 36 N. B. 

[a] Mere suggestion of produc- 
tion.—The mere fact that corporate 
books and papers were not brought 
into court, although such action was 
suggested but not ordered by the 
judge, does not raise the presumption 
that there was no corporate action 
regarding the matter involved, when 
such action was prerequisite to main- 
taining a suit. Frank v. New Am- 
sterdam Casualty Co., 175 Cal. 293, 
165 P 927. 

77. Watkins v. Pintard, 1 N. J, L. 
432; Sullivan v. Cranz, 21 Tex. Civ. 
A. 498, 52 SW 272; Rochester German 
Ins. Co. v. Monumental Sav. Assoc., 
107 Va. 701, 60 SE 93. 

78. Ala.—Tumlin v. Tumlin, 195 
Ala. 457, 70 S 254. 

Ariz.—Lally v. Cash, 18 Ariz. 574, 
164 P 443. 

Cal.—Pinto v. Seely, 22 Cal. A, 318, 
135 P 43. 

La.—Gele v. Cotonio, 3 La. A, (Or- 
leans) 165. 

N. J.—Clark v. Hornbeck, 17 N. J. 
Bq. 430. 

Or.—Oregon Art Title 
Hegele, 84 Or. 82, 164 P 548. 

Pa.—Hench v. Pennsylvania R. Co., 
246 Pa. 1, 91 A 1056, LRA1915D 557, 
AnnCas19i6D 230. 
ies Clark v. Hornbeck, 17 N. J. Eq. 


430. 

80. Chandler v. Prince, 217 Mass. 
451, 105 NE 1076; Webster v. Whit- 
worth, (Tenn. Ch. A.) 638 SW _ 290; 
Roberts v. Francis, 123 Wis. 78, 100 
NW 1076. 

{a] Illustration. — Where it is 
sought to draw adverse inferences 
from the fact that defendant failed 
to produce books after notice, it is 
error to exclude evidence that the 
reason for nonproduction was that on 
the trial before an auditor it was 
agreed that transcripts of the mater- 
ial portions of the books should be 
used after ample opportunity for 
verification from the books by plain- 
tiff, and that this course was followed. 
Chandler v. Prince, 217 Mass. 451, 105 
NE 1076. 
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been lost,”® or the failure to produce it is otherwise 
properly accounted for.®° 


No unfavorable presumption can 
withholding of documents which 


would not be admissible in evidence in favor of the 
party claiming the advantage of'the presumption ;%+ 
or even where the documents would not be admissible 
in his favor without the consent of his adversary.®? 

Weight of inference. 
pression of documents or failure to produce them on 
notice increase the weight of evidence produced by 
the other party as to the contents of the documents, 
or as to the facts to which the documents are rele- 
vant, but do not constitute independent evidence of 


Inferences from the sup- 


[b] Where reasonable diligence has 
been employed, without success, to 
obtain possession of documentary 
evidence, no unfavorable presumption 
can arise from failure to produce it. 
Webster v. Whitworth, (Tenn. Ch. A.) 
63 SW 290. 

81. Merwin v. Ward, 15 Conn. 377; 
Law v. Woodruff, 48 Ill. 399. 

82. Merwin_v. Ward, 15 Conn. 377. 

83. U. S.—Deslions v. La Compag- 
nie, Generale Transatlantique, 210 U. 
S. 95, 28 SCt 664, 52 L. ed. 973; Hanson 
v. Eustace, 2 How. 653, 11 L. ed. 416; 
Missouri, etc., R. Co. v. Elliott, 102 
Fed. 96, 42 CCA 188 [aff 184 U. S. 
695, 22 SCt 937, 46 L. ed. 763]; Sharon 
v. Hill, 26 Fed. 337, 11 Sawy. 291; 
National Car-Brake Shoe Co. v. Terre 
Haute Car, etc., Co., 19 Fed. 514; The 
ype 18 F. Cas.' No. 10,602, Olcott 

Ala.—Jewell v. Center, 25 Ala. 498; 
Moelle Cong. Church v. Morris, 8 Ala. 

Colo.—Union Pac. R. Co. v. Hepner, 
3-Colo; A. 313, 33. 72: 

Conn.—Merwin v. Ward, 15 Conn. 


ue 

Ill.—Cartier v. Troy Lumber Co., 
138 Ill. 533, 28 NE 932, 14 LRA 470 
[rev 35 Ill. A. 449]; Rector v. Rector, 
8 Til. 105. 

Ind.—Lockwood v. Rose, 125 Ind. 
588, 25 NE 710; Louisville, ete. R. 
Co, v. Thompson, 107 Ind. 442, 8 NE 
18, 9 NE 357, 57 AmR 120.. 

Iowa.—Hunt v. Collins, 4 Iowa 56. 

Kan.—Nay v. Mograin, 24 Kan. 75. 

La.—State v. New Orleans Water- 
works Co., 107 La. 1, 31 S 395. 

Md.—Walsh v. Gilmor, 3 Harr. & 
J. 383, 6 AmD 502. 

Mass.—McCooe v. Dighton, ete., St. 
RR. Co.,, 173 Mass: 117,53" NE, 133s 
Sturtevant v. Wallack, 141 Mass. 119, 
4 NE 615. 

Mo.—Munford v. Wilson, 19 Mo. 
669; Ecton v. Continental Ins. Co., 32 
Mo. A. 53. 

N. H.—Eastman v. Amoskeag Mfg. 
Co., 44 N. H. 148, 82 AmD 201. 


N. Y.—Wylde v. New Jersey North- 


ern R. Co., 63 N. Y. 156; Hager. v. 
Hager, 38 Barb. 92; Johnson v. Wet- 
more, 12 Barb. 433; Fitzpatrick v. 
Woodruff, 47 N. Y. Super. 486; Life, 
etc., Ins. Co. v. Mechanic F. Ins. Co., 
7 Wend. 31. 

Sy en get a v. Beal, 23 Oh. Cir. Ct. 


Pa.—F rick v. Barbour, 64 Pa. 120; 
Church v. Church, 25 Pa. 278; Dickey 
v. McCullough, 2 Watts & S. 88. 

Philippine.—Cason v. Rickards, 5 
Philippine 611. 

S. D.—Rossiter v. Boley, 13 S. D. 
370, 883 NW 428. 

Tex.—Wright v. Gussett, 31 Tex. 
486; Gayle v. Perryman, 6 Tex. Civ. 
A. 20, 24 SW 850; Darby v. Roberts, 
3 Tex. Civ. A. 427, 22 SW 529. 

W. Va.—Stout v. Sands, 56 W. Va. 
663, 49 SE 428. 

Eng.—Lumley v. Wagner, 1 De G. 
M. & G. 604, 50 EngCh 466, 42 Reprint 
687, 6 ERC 652. 

Ont.—Ockley v. Masson, 6 Ont. A. 
108; Atty.-Gen. v. Halliday, 26 U. C. 
QQ. B: 397. 


“Greenleaf, in his work on Evi- 
dence, in speaking of cases where 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 55-56] 


[§ 55] 
Evidence. 
the power to produce evidence of 


direct, and satisfactory character than that which 
he does introduce and relies on, it may be presumed 
that if the more satisfactory evidence had been given 


(3) Failure to Produce Most Satisfactory 
Where it is apparent that a party has 


EVIDENCE 


a more explicit, 


[§ 56] 


it would have been detrimental to him and would 


notice has been given to produce cer- 
tain papers, says: ‘Neither has the 
mere nonproduction of books upon 
notice any other legal effect than to 
admit the other party to prove their 
contents by parol, unless under spec- 
ial circumstances.’ 1 Greenl. Ev. § 37. 
In Life, ete., Ins. Co. v. Mechanics’ F. 
Ins. Co., 7 Wend. 31, the supreme 
eourt of New York says: ‘I do not 
understand the rule to be that a party 


. has the right to infer, from the re- 


fusal of his adversary to produce 
books or papers which may have been 
called for, that, if produced, they 
would establish the fact which he 
alleges they would prove. The rule 
is this: The party in such a case may 
give secondary or parol proof of the 
contents of such books or papers if 
they are shown or admitted to be in 
the possession of the opposite party; 
and, if such secondary evidence is 
imperfect, vague, and uncertain as 
to dates, sums, boundaries, etc., every 
intendment and presumption shall be 
against the party who might remove 
all doubt by producing the higher evi- 
dence.’ The rule here laid down was 
quoted with approval by the supreme 
court of Illinois in Rector v. Rector, 
3 Ill. 105 and also by the same court 
in a recent case of Cartier v. Troy 
Lumber Co., 138 Ill. 533, 28 NE 932, 
14 LRA 470.” Rossiter v. Boley, 13 
S. D. 370, 374, 883 NW 428. 

84 U. S.—Clifton v. U. S., 4 How. 
242, 11 L. ed. 957; Backus v. Owe Sam 
Goon, 235 Fed. 847, 149 CCA 159 [aff 
230 Fed. 654]; The Silver Moon, 22 F. 
Cas. No. 12,856, 1 Hask. 262 

Cal.—Northern California Power 
Co. v. Waller, 174 Cal. 377, 163 P 214; 
Wood v. Los Angeles Tract. Co., 1 Cal. 
A. 474, 82 P 547. 

Conn.—Merwin v. Ward, 15 Conn. 
By ae 

D. C.—Chesapeake Beach R. Co. v. 
Brez, 39 App. 58. 

Ga.—Fountain v. Fuller BH. Calla- 
way Co., 144 Ga. 550, 87 SE 651; Savan- 
nah, etce., R. Co. v. Gray, 77 Ga. 440, 
3 SE 158; Mitchell v. State, 71 Ga. 
128. 

Kan.—Nay v. Mograin, 24 Kan. 75. 

La.—Hubee’s Succ., 20 La. Ann. 97. 

Mich.—Page vy. Stephens, 23 Mich. 
SOs 

Mo.—Dalrymple v. Craig, 149 Mo. 
345, 50 SW 884; Thompson v. Chappell, 
91 Mo. A 297. 

N. Y.—Ramsey v. Ryerson, 24 Abb 
NCas 114. A 

Okl.—Fulsom-Morris Coal, etc., Co. 
v. Mitchell, 37 Okl. 575, 132 P 1103. 

Or.—Oliver v. Synhorst, 58 Or. 582, 
109 P 762, 115 P 594; Wimer v. Smith, 
22 Or. 469, 30 P 416; Mooney v. Hol- 
comb, 15 Or. 639, 16 P 716. 

Pa.—Church v. Church, 25 Pa. 278; 
Jacobosky v. Zborowjan, 46 Pa. Super. 
626 


Porto Rico.—Fajardo v. Ti6, 17 
Porto Rico 230; Abril v. Méndez, 12 
Porto Rico 277. 

Eng.—Blatch v. Archer, 1 Cowp. 
63, 98 Reprint 969. 

“There is a rule of evidence that 
when a party has it in his possession 
or power to produce the best evidence 
of which the case in its nature is 
susceptible, and withholds it, the fair 
presumption is that the testimony is 
withheld from some sinister motive, 
and that its production would thwart 
his evil or fraudulent purpose.” Ful- 
som-Morris Coal, etc., Co vy. Mitchell, 
STO 575 680, 132.P. 11080) 

[a] Illustration.—Where plaintiff 
alleges title against a defendant city 
to a part of a street and attempts to 
establish title by oral testimony 
without producing any deeds or rec- 
ords which he could produce, the court 
may properly view his evidence with 
distrust. - Oliver v. Synhorst, 58 Or, 


582, 109 P 762, 115 P 594. 

85. D. C.—Chesapeake Beach R. 
Co. v. Brez, 39 App. 58. 

Ga.—Southern R. Co. v. Acree, 9 
Ga. A. 104, 70 SE 352. 

Ill.— Ravenscroft v. Stull, 280 Il. 
406, 117 NE 602, AnnCas1918B 1130; 
East St. Louis Connecting R. Co. v. 
Altgen, 112 Ill. A. 471 [aff 210 I11. 
213% 71 NE /3771: 

Ind.—Judy v. Jester, 53 Ind. A. 
74, 100 NE 15. 

Mass.—London v. Bay State St. 
R. Co., 121 NE 394; Mikkelson v. Con- 
nolly, 229 Mass. 360, 118 NE 649. 

Minn.—Tegels v. Great Northern R. 
Co., 120 Minn. 31, 1388 NW 945. 

Miss.—Anderson v. Cumberland 
Tel., etc., Co., 86 Miss. 341, 38 S 786. 

Mo.—Fleishmann y. Polar Wave 
ey ete., Co., 163 Mo. A. 416, 143 SW 

Nev.—Sherman v. Southern Pac. 
Co., 33 Nev. 385, 111 P 416, 423, 115 
P 909, AnnCas1914A 287 [quot Cyc]. 

N. Y.—Sabowska v. Coney Island, 
ete., R. Co., 174 App. Div. 913, -160 
NYS 386; Lichtenstein v. Case, 99 
App. Div. 570, 91 NYS 57; Dallas v. 
Farmers’ Feed, Inc., 167 NYS 573; 
Rosenberg v. Goldstein, 146 NYS 1009. 

Pa.—Green v. Brooks, 215 Pa. 492, 
64 A 672. 

Tex.—San Antonio, etc., R. Co. v. 
Blair, (Civ. A.) 184 SW 566; Hazel- 
rigg v. Naranjo, (Civ. A.) 184 SW 
316; Western Union Tel. Co. v. Wal- 
ler, 37 Tex. Civ. A. 515, 84 SW 695. 

Ont.—Rex v. Clark, 3 Ont. L. 176. 

[a] Ability to produce the witness 
must appear in order to warrant an 
unfavorable inference. Tuthill v. Chi- 
cago Belt R. Co., 145 Ill. A. 50; Hart- 
ford L. Ins. Co. v. Sherman, 123 Ill. 
A. 202 [aff 223 Ill. 329, 78 NE 923]; 
Tauger v. New York City R. Co., 104 
NYS 681. 

[b] Witness need not be an em- 
ployee.—The inference prejudicial to 
a party from the absence of a witness 
whose testimony is accessible to him, 
but who is not produced, is not de- 
pendent upon such witness being the 
party’s employee; and although the 
fact that a party has in his service 
and under his control a witness whom 
he fails or omits to produce may add 
force to the presumption that, if the 
witness had been produced, his testi- 
mony would have been unfavorable to 
the master, yet such presumption may 


arise from any circumstance which 


shows that the presence of the wit- 
ness was known to the party, who 
failed to produce him. Southern R. 
Co. v. Acree, 9 Ga. A. 104, 70 SE 352. 

86. U.S.—The Colon, 241 Fed. 592; 
Consolidated Coal Co. v. Knickerbock- 
er Steam Towage Co., 200 Fed. 840; 
The Prudence, 191 Fed. 993 [aff 236 
Fed. 1021 mem, 149 CCA 669 mem]; 
General Electric Co. v. Allis-Chalmers 
Co., 190 Fed. 145 [app dism 194 Fed. 
413, 114 CCA 375 (aff 194 Fed. 414, 
114 CCA 376)]; The Georgetown, 135 
Fed. 854; The Gladys, 135 Fed. 601 
{rev on other grounds 144 Fed. 653, 
75 CCA 455]; ‘Gulf, ete., R. .Co: v. 
Ellis, 54 Fed. 481, 4 CCA 454; U. S. v. 
Schindler, 10 Fed. 547, 18 Blatchf. 
227; The Dolphin, 7 F. Cas. No. 3,972, 
6 Ben. 402. 

Ark.—Miller v. Jones, 32 Ark. 337. 

D. C.—Chesapeake Beach R. Co. v. 
Brez, 39 App. 58; Huff v. Gulick, 38 
App. 334. 

Ga.—East Tennessee, etc., R. Co. v. 
Douglas, 94 Ga. 547, 19 SE 885; At- 
lanta, etc., R. Co. v. Holcombe, 88 Ga. 
9, 13 SE 751; Hast Tennessee, etc., 
R. Co. v. Culler, 75 Ga. 704. 

Ill.—Central Stock, ete., Exch. v. 
Chicago Bd. of Trade, 196 Ill. 396, 
63 NE 740; Renken v. Chicago etce., 
R. Co., 156 Il. A. 65; Lebanon Coal, 
ete., Assoc. v. Zerwick, 77 Ill. A. 486. 
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have laid open deficiencies in, and objections to, his 
case which the more obscure and uncertain evidence 
did not disclose.** 

(4) Failure to Call or Examine Witnesses. 
Failure of a party to call an available®® witness pos- 
sessing peculiar knowledge®* concerning facts essen- 


Ind.—New Albany Second Nat, 
Bank v. Gibboney, 43 Ind. A. 492, 87 
NE 1064. 

Ky.—McDonough v. McGowan, 165 
Ky. 425, 177 SW 277; Star Mills v. 
Bailey, 146 Ky. 194, 130 SW 1077, 
140 AmSR 370; Roseberry v. Wilson, 
68 SW 417, 24 Kyl 285;-Watts v. 
Lingenfelton, 10 Ky. Op. 535. 

Mass.—Whitney v. Bayley, 4 Al- 
len 173; Reynolds v. Sweetser, 15 
Pad 78; Chase v. Lincoln, 3 Mass. 


Mich.—Vergin v. Saginaw, 125 
Mich. 499, 84 NW 1075; Cooley v. 
Foltz, 85 Mich. 47, 48 NW 176; Cross 
v. Lake Shore, ete., R. Co., 69 Mich. 
363, 37 NW 361, 13 AmSR 399. 

Minn.—Fonda v. St. Paul City R. 
Co., 71 Minn. 488, 74 NW 166, 70 
AmSR 341. 

Miss.—Anderson v. Cumberland 
Tel., ete., Co., 86 Miss. 341, 38 S 786; 
Punekley v. Jones, 79 Miss. 1, 29 S 


Mo.—Baldwin v. Whitcomb, 71 Mo. 
651; Vannest v. Missouri, etc., R. Co., 
181 Mo. A. 373, 168 SW 782; Johnston 
v. St. Louis, ete., R. Co., 150 Mo. A. 
304, 180 SW 413; McClanahan. v. St. 
Louis, etc., R. Co., 147 Mo. A. 386, 
126 SW 5365. ' 

Mont.—Terr. v. Hanna, 5 Mont. 
248, 5 P 252. 

N. Y.—Hollon v. Brooklyn Heights 
R. Co., 148. App. Div. 784, 133 NYS 
206; Minch v. New York, etc., R. Co., 
80 App. Div. 324, 80 NYS 712; Hicks 
v. Nassau Electric R. Co., 47 App. 
Div. 479, 62 NYS 597; Banagan v. 
Clark, 37 Misc. 488, 75 NYS 1019; In 
re Bernsee, 17 NYS 669. 

N. C.—Ridge v. Norfolk Southern 
R,. Co., 167 N.C. 510, 83 SE. 762, 
LRA1917E 215. 

Pa.—Frick v. Barbour, 64 Pa. 120; 
wails v. Hardcastle, 19 Pa. Super. 

Tex.—Atchison R. Co. v. - Smith, 
(Civ. A.) 190 SW 761, 773 [cit Cyc]. 

Vt.—Seward v. Garlin, 33 Vt. 583. 

W. Va.—-Producer’s Coal Co. v. 
Mifflin Coal Min. Co., 95 SE 948. 

{a] Principal and agent.—Where 
a principal is sued upon a contract 
made by his agent, the failure to 
produce his agent at the trial raises 
a presumption that the agent would 
testify adversely to the principal, 
and that the principal’s defense is not 
in good faith. Bryant v. Lazarus, 235 
Mo. 606, 139 SW 558. . 

{b] The failure of a railroad com- 
pany to introduce its car inspector 
as a witness justifies the jury in draw- 
ing inferences unfavorable to the 
company, on the issue of negligence 
in failing properly to inspect a car. 
Ridge v. Norfolk S. R. Co., 167 N. C. 
510, 83 SE 762, LRA1917E 215. 

{c] The special nature of the 
Knowledge must be affirmatively 
shown., Yula v. New York, etc., R. 
Co.,/ 39 Mise:;59, .78. NYS 5770, da 
NyAnnCas 457; State v. Smith, 71 Vt. 
331, 45 A 219. 

{d] Where a witness is not shown 
to have knowledge of the facts, no 
unfavorable inference arises from a 
failure to call him. Savannah, etc., 
R. Co. v. Gray, 77 Ga. 440, 3 SE 158; 
Fremont v. Metropolitan St. R. Co., 
83 App. Div. 414, 82 NYS 307; Mow- 
bray v. Gould, 68 App. Div. 158, 71 
NYS 365; Tauger v. New York City 
R. Co., 104 NYS 681; St. Louis, etc., 
rey v. West, (Tex. Civ. A.) 174 SW 

{e] Thus the failure of a physi- 
cian, in an action brought against the 
executor of a deceased patient to re- 
cover for surgical and medical serv- 
ices, to call his own wife or mem: 
bers of the deceased’s household as 
witnesses to substantiate his claim, 
does not raise an inference that their 
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tial to a party’s case, direct’? or rebutting,** or to 
examine such witness as to the facts covered by his 
special knowledge,®® especially if the witness would 
naturally be favorable to the party’s contention,°° 


testimony would have been unfavor- 
able, especially where it does not ap- 
pear that they had any direct knowl- 
edge of the services. American Se- 
curity, etc., Co. v. Kaveney, 39 App. 
GDC) 223. y 

{f] Where there is a mere possi- 
bility that a witness has knowledge 
of the fact, no adverse inference 
arises from failure to call him. Peo. 
v. McWhorter, 4 Barb. (N. Y.) 438; 
Tauger v.. New York City R. Co., 104 
NYS 681. 

87. U. S.—Pacific Coast SS. Co. v. 
Bancroft-Whitney Co., 94 Fed. 180, 
86 CCA 135; Gulf, etc., R. Co. v. Ellis, 
54 Fed. 481, 4 CCA 454. 

Tll.—Mantonya v. Reilly, 83 Ill. A. 
275 [aff 184 Ill. 188, 56 NE 425]. 

Mo.—Bent v. Lewis, 88 Mo. 462; 


Abney v. Marshall, 124 Mo. A. 488, 
101 SW 694. 
Mont.—McGowan v. Nelson, 36 


Mont. 67, 92 P 40. : 

N. J.—Jersey City Provident Sav. 
Inst. v. St. Francis Sisters of Poor, 
87 N. J. Eq. 424, 100 A 894 [aff 88 N. 
J. Eq. 349, 102 A 1053]. 

N. Y.—Merrill v. Grinnell, 30 N. Y. 
594; Kane v. Rochester R. Co., 74 
App. Div. 575, 77 NYS 776; Newman 
v. Clapp, 20 Misc. 67, 44 NYS 439; 
Dallas v. Farmers’ Feed, Inc., 167 
NYS 573. 

Or.—Wimer v. Smith, 22 Or. 469, 
30 P 416. 

Pa.—Hall v. Vanderpool, 156 Pa. 
152, 26 A 1069; Wills v. Hardcastle, 
19 Pa. Super. 525; Ginder v. Bach- 
ae 8 Pa. Super. 405, 48 WklyNC 
120. 

Yenn.—Wright v. Durrett, (Ch. A.) 
52 SW 710. 

Tex.—aandon v. Halcomb, (Civ. 
A.) 184 SW 1098; Schram v. Strouse, 
(Civ. A.) 28 SW 262. 

W. Va.—Dewing v. Hutton, 48 W. 
Va. 576, 37 SE 670. 

{a] In an action by a servant for 
injuries caused by a falling plank, 
where the testimony of plaintiff’s 
witnesses showed that several coem- 
ployees of plaintiff, presumably fel- 
low servants, were at the place from 
which the plank fell, but they were 
not called as witnesses by plaintiff, 
it will be presumed that their tes- 
timony would have been unfavorable 
to him. McGowan v. Nelson, 36 Mont. 
Cy ee og 

88. Preston v. Western Union Tel. 
Co., 250 Fed. 480; Chicago Junction 
R. Co. v. McAnrow, 114 Ill. A. 501; 
Schwier v. New York Cent., etc., R. 


Co., 90 N. Y. 558; Galveston, ete., R. 
Co. v. Walker, 38 Tex. Civ. A. 76, 85 
SW 28. 

{a] MIllustration.—Where, in an 


action for divorce, a witness for 
plaintiff testified that he saw de- 
fendant commit an act of adultery 
with the corespondent, as charged 
in the complaint, and such witness is 
not in any way discredited, failure of 
‘defendant to call the corespondent 
as a witness in her behalf creates a 
presumption against her. Kenyon vy. 
Kenyon, 88 Hun 211, 214, 34 NYS 
is very obvious from the 
course of the trial and the facts and 
-circumstances developed therein, that 
had the defendant called the wit- 
ness Green to the stand, if the 
version which she gives is the cor- 
rect one, he would have sustained 
her. An omission to call him gives 
rise to a strong presumption that he 
would not so testify; that he would 
not deny the facts and circumstances 
or the details of the overt act stated 
by the witness Campbell’). 

89. Ga.—Western, etc, R. Co. v. 
Morrison, 102 Ga. 319, 29 SE 104, 66 
AmSR 172, 40 LRA 84. 

Ill.—Bornhofen v. Greenebaum, 68 
Tll. A. 645 [rev on other grounds 167 
Tl. 640, 47 NE 857]. 

Ind.—Public Sav. Ins. Co. of Amer- 
ica v. Greenwald, (A.) 118 NE 556. 
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N. Y.—Kane v. Rochester R. Co., 74 
App. Div. 575, 77_ NYS 776; Milliman 
v. Rochester R. Co., 3 App. Div. 109, 
39 NYS 274. 

Oh.—Katafiasz v. Toledo Cons. 
Blectric Co., 24 Oh. Cir. Ct. 127; 
Michigan Cent. R. Co. v. Butler, 23 
Ob 1Girs Ce 459: 

vVt.—Arbuckle v. Templeton, 65 Vt. 
205, 25 A 1095; Seward v. Garlin, 33 
Vt. 583. 

90. U.S.—The Colon, 241 Fed. 592; 
The Louise Rugge, 239 Fed. 458, 152 
CCA 336 {aff 234 Hed. 768]; The 
Joseph B. Thomas, 81 Fed. 578; Gulf, 
ete., R. Co. v. Ellis, 54 Fed. 481, 4 
CCA 454; The Fred M. Laurence, 15 
Fed. 635. 

Conn.—Throckmorton v. Chapman, 
65 Conn. 441, 32 A 930. 


Ga.—Western, ete., R. Co. v. Mor- 
rison, 102 Ga. 319, 29 SE 104, 66 
AmSR 173, 40 LRA 84; Postal Tel. 


Cable Co. v. Douglas, 96 Ga. 816, 22 
SE 930; East Tennessee, etc., R. Co. 
v. Douglass, 94 Ga. 547, 19 SE 885; 
Atlanta, etc., R. Co. v. Holcombe, 88 
Ga. 9, 138 SE 751; Bast Tennessee, 
ete., R. Co. v. Culler, 75 Ga. 704; 
Gainesville, ete., R. Co. v.. Wall, 75 
Ga. 282. 

Ind.—Godwin v. De Motte, (A.) 116 
NE 17. 

La.—Day v. New Orleans Pac. R. 
Co., 35 La. Ann. 694. 

Minn.—Fonda v. St. Paul City R. 
Co:, 71 Minn. 438, 74 NW 166, 70 
AmSR 341. 

Miss.—Anderson v. Cumberland 
Tel., etc., Co., 86 Miss. 341, 38 S 786. 

Mo.—Booher v. Trainer, 172 Mo. A. 
376, 157 SW 848. 

N. Y.—-Whitney v. Ticonderoga, 127 
N. Y. 40, 27 NE 403; Schwier v. New 
York Cent., ete., R. Co., 90 N. Y. 558; 
Hicks v. Nassau Electric R. Co., 47 
App. Div. 479, 62 NYS 597; Carpenter 
v. Pennsylvania R. Co., 13 App. Div. 
328, 48 NYS 203; Yula v. New York, 
ete., R. Co., 39 Mise. 59, 78 NYS 770; 
Newman v. Clapp, 20 Misc. 67, 44 NYS 
439; Wennerstrom vy. Kelly, 7 Misc. 
173, 27 NYS 326; Sisenwein v. Work- 
man, 161 NYS 298; Boler v. Sorgen- 
frei, 86 NYS 180; Toomey v. Lyman, 
15 NYS 883. 

Or.—Wimer v. Smith, 22 Or. 469, 
30 P 416. 

Pa.—Alexander v. Wilkes-Barre 
Anthracite Coal Co., 254 Pa. 1, 98 A 
794, LRA1917B 3810. 

Tex.—San Antonio, etc., R. Co. v. 
Blair, (Civ. A.) 184 SW 566; Western 
Union Tel. Co. v. Waller, 37 Tex. Civ. 
A. 515, 84 SW 695. 

[a] Tllustrations.—(1) In a suit 
to recover a deposit made for plain- 
tiff, the jury may infer from the 
bank’s failure to call the cashier 
when the deposit was made, and who 
was within reach, that his testimony 
would have been unfavorable to it. 
New Albany Second Nat. Bank v. 
Gibboney, 43 Ind. A. 492, 87 NE 1064. 
(2)Failure of an employer to call a 
witness who was in his employ at 
the time of the accident, without any 
attempt to exnlain the failure, raises 
a strong presumption that the em- 
ployee’s testimony would be damag- 
ing to the employer. Kame v. St. 
Louis, etc., R. Co., 254 Mo. 175, 162 
SW 240. (3) In an action for death 
of a passenger who fell through the 
door of an open vestibule on the car 
in which he was riding, the fact that 
the porter, whose duty it was to see 
that the doors were closed, was not 
called as a witness raises a strong 
presumption that his testimony would 
not have been favorable to defendant. 
Johnston v. St. Louis, ete, R. Co., 
150 Mo. A. 304, 130 SW 413. 

[b]_ Failure of such a witness vol- 
untarily to appear may raise a pre- 
Sumption against the party. U. §. 
v. Carter, 217 U. S. 286, 30 SCt 515, 
54 L. ed. 769, 19 AnnCas 594. 
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relying instead upon the evidence of witnesses less 
familiar with the matter,®! gives rise to an inference 
that the testimony of such uninterrogated witness 
would not sustain the contention of the party.°? No 


91. D. C.—Chesapeake Beach R. 
Co. v. Brez, 39 App. 58. 

Md.—Lawrence Bank v. Raney, etc., 
Iron Co., 77 Md. 321, 26 A 119. 

Mich.—Hodgins v. Bay City, 156 
Mich. 687, 121 NW 274, 132 AmSR 
546. 

Mo.—Dalrympie v. Craig, 149 Mo. 
345, 50 SW 884. 

N. Y.—Ludwig v. Metropolitan St. 
R. Co., 71 App. Div. 210, 75 NYS 667 
[rev on other grounds 174 N.Y. 546 
mem, 67 NE 1084 mem]. 

Okl.—Fulsom-Morris Coal, ete., Co. 
Saye, ae 37 Okl. 575, 580, 132 P 


Or.—Wimer v. Smith, 22 Or. 469, 
30 P 416. 

“A further rule requires that where 
a party has the means of producing 
a witness who possesses peculiar or 
higher knowledge of the transaction, 
and fails to produce him, this affords 
ground for the suspicion that the tes- 
timony of such better informed wit- 
ness would he unfavorable to his 
claim.” Fulsom-Morris Coal, etc., Co. 
v. Mitchell, supra. 

Failure to produce most satisfac- 
tory evidence generally see supra § 


92. U. S.—Kirby v. Tallmadge, 160 
U. S. 379, 16 SCt 349, 40 L. ed. 463; 


Graves v. U. S., 150 U. S. 118, 14 SCt _ 


40, 37 L. ed. 1021; The Colon, 241 
Fed. 592; Hill v. United States, 234 
Fed. 39, 148 CCA 55 [aff 217 Fed. 
841]; Consolidated Coal Co. v. Knick- 
erbocker Steam Towage Co., 200 Fed. 
840; General Electric Co. v. Allis- 
Chalmers Co., 190 Fed. 145 [app dism 
194 Fed. 413, 114 CCA 3875 (aff 194 
Fed. 414, 114 CCA 876)]; Norguet v. 
Paramount Worsted Mills, 177 Fed. 
970; The M. E. Luckenbach, 174 Fed. 
265 [aff 178 Fed. 1004, 101 CCA 6631]; 
Murray v. Joseph, 146 Fed. 260; The 
Luckenbach, 144 Fed. 980 [rev on oth- 
er grounds 154 Fed. 1004, 83 CCA 
6781]; Choctaw, ete., R. Co. v. Newton, 
140 Fed. 225, 71 CCA 655 [certiorari 
den 202 U. S. 620, 26 SCt 765, 50 L. 
ed. 1174]; In re Kellogg, 113 Fed. 120 
[aff 121 Fed. 333, 57 CCA 547]; Jen- 
sen v. The Joseph B. Thomas, 81 Fed. 
578; Gulf. ete., R. Co. v. Ellis, 54 Fed. 
481, 4 CCA 454; The Dolphin, 7 F. Cas. 
No. 3,972, 6 Ben. 402. 

Ala.—Roney v. Moss, 74 Ala. 390; 
Blakey v. Blakey, 9 Ala. 391; Mordecai 
v. Beal, 8 Port. 529. 

Ark.—Industrial Mut. Indemn. Co. 
v. Perkins, 81 Ark. 87, 98 SW 709; 
Miller v. Jones, 32 Ark. 337. 

Cal.—Gibson yv. Kennedy Exten- 
sion Gold Min. Co., 172 Cal. 294, 156 

Colo.—Oppenlander v. Left Hand 
Ditch Co.,*18 Colo. 142, 31 P 854. 

Conn.—Tetreault v. Connecticut 
Co., 81 Conn. 556, 71 A 786; Merwin 
v. Ward, 15 Conn. 877; Palmer v. 
Green, 6 Conn. 14. 

D. C.—Alexander v. Blackman, 26 
App. 541; Gallagher v. Hastings, 21 
App. 88. 

Ga.—Fountain v. Fuller BE. Calla- 
way Co., 144 Ga. 559, 87 SE 651; At- 
lanta, etc., R. Co. v. Holeomb, 88 Ga. 
9, 18 SE 751; Hoffer v. Gladden, 75 
Ga. 532; Southern R. Co. v. Acree, 9 
Ga. A. 104, 70 SE 352. 

Ill.— Prentice v. Crane, 234 Ill. 302, 
84 NE 916; Albrecht v. Massing, 199 
Til. A. 182; Hartford L. Ins: Co. v. 
Sherman, 123 Ill. A. 202 [aff 223 Tl, 
329, 78 NE, 923]; East St. Louis Con- 
necting RCo v, Altgen)21e2 Ti. cA. 
471. [aff 210 Il. 213, .71. NE) 327]; 
Princeville v. Hitchcock, 101 Ill. A. 
588; Board of Trade v. Central Stock, 
ete“ axchy 198 Sun eA note ate, bos 
Tll. 396, 683 NE 740]; Lebanon Coal, 
etc., Assoc. v. Zerwick, 77 Ill. A. 486. 

Ind.—Thompson vy. Thompson, 9 
Ind. 323, 68 AmD 638; Public Sav. 
Ins. Co. of America v. Greenwald, 
(A.) 118 NE 556: Godwin v. De Motte, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[os way 


such inference arises where the only object of calling | such witness would be to produce corroborative,?? 


(A.) 116 NE 17; Abelman v. Haehnel, 
57 Ind. A. 15, 103 NE 869; Judy v. 
Jester, 53 Ind. A. 74, 100 NE 15; 
Indiana Union Tract. Co. v. Scribner, 
47 Ind. A. 621, 93 NE 1014, 1020 [cit 
Cyc]; New Albany Second Nat. Bank 
v. Gibboney, 43 Ind. A. 492, 87 NE 
1064; Indiana Union Tract. Co. v. 
Benaddum, 42 Ind. A. 121, 83 NE 
261; Closson v. Bligh, 41 Ind. A. 14, 
83 NE 263; Southern Indiana R. Co. 
v. Osborn, 39 Ind. A. 333, 78 NE 248, 
79 NE 1067; Western Union Tel. Co. 
Se ont 38 Ind. A. 578, 78 NE 
6 


Iowa.—Lauer v. Banning, 152 Iowa 
99, 131 NW 783. 

Kan.—Fowler Packing Co. v. Hnzen- 
perger, 77 Kan. 406, 94 P 995, 15 
LRANS 784. 

Ky.—McDonough v. McGowan, 165 
Ky. 425, 177 SW 277; Star Mills v. 
Bailey, 140 Ky. 194, 130 SW 1077, 140 
AmSR 370; Roseberry v. Wilson, 68 
SW 417, 24 Kyl 285; Benjamin v. Hl- 
linger, 80 Ky. 472, 4 KyL 317. 

La.—Nelson v. Vicksburg, etc. R. 
Co., 141° Da. 475;' 75° S2125 State’ v. 
Jahraus; hh? Las ’286,-49'S* 575," 116 
AmSR 208; Iberia Cypress Co. v. 
Thorgeson, 116 La. 218, 40 S 682; 
Bastrop State Bank v. Levy, 106 La. 
586, 31 S 164; Crescent City Ice Co. v. 
Ermann, 36 La. Ann. 841; New Orleans 
Draining Co. v. De Lizardi, 2 La. Ann. 
281; Cockerell v. Smith, 1 La. Ann. 1; 
Auto Livery Co., Ltd.-v. Castwell, 8 
La. A. (Orleans) 262. 

Mass.—Howe v. Howe, 199 Mass. 
598, 85 NE 945, 127 AmSR 516; Cheney 
vy. Gleason, 125 Mass. 166; McDonough 
v. O’Niel, 113 Mass. 92; Whitney v. 
Bayley, 4 Allen 173; Reynolds v. 
Sweetser, 15 Gray 78. | 

Mich.—Griggs v. Saginaw, etc., R. 
Co., 196 Mich. 258, 162 NW 960, 962, 
{cit Cyc]; Hodgins v. Bay City, 156 
Mich. 687, 121 NW 274, 132 AmSR 
546; Cole v. Lake Shore, etc., R. Co., 
§5 Mich. 77, 54 NW _ 638; Cooley v. 
Foltz, 85 Mich. 47, 48 NW 176; Cole v. 
Lake Shore, ete, R. Co., 81 Mich. 
156, 45 NW 983; Lake y. Nolan, 81 
Mich. 112, 45 NW 3876; Higman v. 
Stewart, 38 Mich. 513; Wallace v. 
Harris, 32 Mich. 380; Page v. Ste- 
phens, 23 Mich. 357. ’ 

Minn.—Tegels v. Great Northern 
R. Co., 120 Minn. 31, 138 NW 945. 

Miss.—Anderson v. Cumberland 
Tel., etc., Co., 86 Miss. 341, 38 S 786; 
Bunckley v. Jones, 79 Miss. 1, 29 S 
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Mo.—Kame v. St. Louis, etc., R. Co., 
2954 Mo. 175, 162 SW 240; Bryant v. 
Lazarus, 235 Mo. 606, 1389 SW 558; 
Baldwin v. Whitcomb, 71 Mo. 651; 
Crane v. Kansas City Southern R. Co., 
199 Mo. A. 448, 203 SW 640; Vannest 
v. Missouri, etc., R. Co., 181 Mo. A. 
373, 168 SW 782; Booher v. Trainer, 
172 Mo. A. 376, 157 SW 848; Tate v. 
Wabash R. Co., 159 Mo. A. 475, 141 
Sw 459; Johnston v. St. Louis, etc., 
R. Co., 150 Mo. A. 304, 130 SW 413; 
McClanahan v. St. Louis, etc., R. Co., 
147 Mo. A. 386, 126 SW 535. 

Mont.—Shoudy v. Reeser, 48 Mont. 
579, 142 P 205; McGowan v. Nelson, 
36 Mont. 67, 92 P 40. 

Nev.—Bank of Italy v. Burns, 39 
Nev. 326, 156 P 932, 933, 159 P 863 
[quot Cyc]; Sherman v. Southern 
Pac. Co., 33 Nev. 385, 111 P 416, 423, 
P 909, AnnCas1914A 287 [quot 


cj. 
ox) H.—Davis v. Boston, etc., R. Co., 
75 N. H. 467, 76 A 170. 

N. J.—Provident Sav. Inst. v. Mead, 
88 N. J. Eq. 349, 102 A 1053 [aff 87 
N. J. Eq. 424, 100 A 894]; Johnstone 
v. McKenna, 76 N. J. Eq. 217, 74 A 
984 (aff .7 N. J.’ Bq. 555, 78 A 19]; 
Eckel v. Eckel, 49 N. J. Eq. 587, 27 A 
433; Jones v. Knauss, 31 N. J. Eq. 609 
[app dism 32 N. J. Eq. 323]. | 

N. M.—tTerritory_v. Kimmick, 15 
N. M. 178, 106 P 381, 382 [cit 
Cyc}. 

N. Y.—Peo. v. Hovey, 92 N. Y. 554; 
Sechwier v. New York Cent., etc., R. 
Co., 90 N. Y. 558; Rider v. Miller, 
86 N. Y. 507; Bleecker v. Johnston, 69 
N. Y. 309; Sabowska v. Coney Island, 
ete, R. Co., 174 App. Div. 913, 160 


NYS 386; Moore v. Prudential Casual- 
ty Co., 170 App. Div. 849, 156 NYS 
892 [app dism 220 N. Y. 568 mem, 
115 NE 1044 mem]; Hollon v. Brook- 
lyn R. Co., 148 App. Div. 784, 133 
NYS 206; Ferrari v. Interurban St. R. 
Co., 118 App. Div. 155, 103 NYS 134; 
Kirkpatrick v. Allemannia F. Ins. Co., 

2 App. Div. 327, 92 NYS 466 [aff 
184 N. Y. 546 mem, 76 NE 1098 mem]; 
Fremont v. Metropolitan St. R. Co., 
83 App. Div. 414, 82 NYS 307; Minch 
v. New York, ete., R. Co. 80 App. 
Div. 324, 80 NYS 712; Ludwig v. Met- 
ropolitan St. R. Co., 71 App. Div. 210, 
75 NYS 667 [rev on other grounds 
174 N. Y. 546 mem, 67 NE 1084 mem]; 
McConnell v. Mackin, 22 App. Div. 
537, 48 NYS 18; McGuire v. Hartford 
F. Ins. Co., 7 App. Div. 575, 40 NYS 
300 [aff 158 N.Y. 680 mem, 152 NE 
1124 mem]; Milliman v. Rochester R. 
Co., 3 App. Div. 109, 39 NYS 274; Ken- 
yon v. Kenyon, 88 Hun 211, 34 NYS 
720; Bruce v. Kelly, 39 N. Y. Super. 
27; Cooper v. Fleischman, 85 Misc. 1, 
147 NYS 65; Banagan v. Clark, 37 
Mise. 483, 75 NYS 1019; Kelley v. 
Chenango Valley Sav. Bank, 21 Misc. 
240, 45 NYS 651; Wennerstrom vy. 
Kelly, 7 Misc. 173, 27 NYS 326; Kap- 
lan v. Interborough Rapid Transit 
Co., 165 NYS 216; Sisenwein v. Work- 
man, 161 NYS 298; Birns Express, 
Inc. v. Foster-Scott Ice Co., 144 NYS 
683; Boler v. Sorgenfrei, 86 NYS 180; 
ae econ v. Newkirk, 3 Johns. Ch. 


N. C.—In re Broach, 172 N. C. 520. 
90 SE 681; Ridge v. Norfolk Southern 
Ri/Cos 67ND CV 510,983" SBP762, LRA 
re 215; Black v. Wright, 31 N. C. 

Oh.—Christy v. Douglas, Wricht 
485; Katafiasz v. Toledo Cons. Elec- 
tric Co., 24 Oh. Cir. Ct. 127; Michigan 
rent R. Co. v. Butler, 23 Oh. Cir. Ct. 

: 7 
Okl.—Tucker v. State, 7 Okl. Cr. 
634, 124 P 1134, 125 P 1089. 

Or.—Wimer vy. Smith, 22 Or. 469, 
30 P 416. 

Pa.—Alexander v. Wilkes-Barre An- 
thracite Coal Co., 254 Pa. 1, 98 A 794, 
LRA1917B 310; Green v. Brooks, 215 
Pa. 492, 64 A 672; Hall v. Vanderpool, 
156. Pa. 152, 26 A 1069; Brown v. 
Schock, 77 Pa. 471; Frick v. Barbour, 
64 Pa. 120; Fowler v. Sergeant, 1 
Grant 355; Wieder v. Miller, 52 Pa. 
Super. 198; Lewis v. Fleer, 30 Pa. 
Super. 237; Wills v. Hardcastle, 19 
Pa. Super. 525; Ginder v. Bachman, ‘8 
Pa. Super. 405, 43 WklyNC 120; Bra- 
den v. Wilson, 19 Pa. Co. 650; Wil- 
liams v. Com., 37 LegInt 85. 

S. C.—Murray v. South Carolina R. 
Co., 44 S. C. L. 227, 70 AmD 219; Dan- 
ner v. South Carolina R. Co., 38 S.C. L. 
329, 55 AmD 678. 

Tenn.—Wright v. Durrett, (Ch. A.) 
52 SW 710. 

Tex.—Bailey v. Hicks, 16 Tex. 222; 
St. Paul F. & M. Ins. Co. v. Garnier, 
(Civ. A.) 196 SW 980; Atchison. etc., 
R. Co. v. Smith, (Civ. A.) 190 SW 761, 
773 [cit Cye]; San Antonio, ete., R. Co. 
v. Blair, (Civ. A.) 184 SW 566; Texas, 
etc., R. Co. v. Harrineton, 44 Tex. Civ. 
A. 386, 98 SW 653; Galveston, etc., R. 
Co. v. Walker, 38 Tex. Civ. A. 76, 85 
SW 28. 

Vt.—Durgin v. Danville, 47 Vt. 95; 
Seward v. Garlin, 33 Vt. 5838. 

Va.—Aragon Coffee Co. v. Rogers, 
105 Va. 51, 52 SE 843, 8 AnnCas 623. 

W. Va.—Huntington Plumbing, etc., 
Co. v. Harvey Coal, ete., Co., 73 W. 
Va. 527, 80 SE 871; Nichols v. Cam- 
den Interstate R. Co., 62 W. Va. 409. 
59 SE 968; Vandervort v. Fouse, 52 
W. Va. 214, 48 SE 112; Garber v. 
Blatchley, 51 W. Va. 147, 41 SE 222; 
Dewing v. Hutton, 48 W. Va. 576, 37 
SE 670; Union Trust Co. v. McClellan, 
40 W. Va. 405, 21 SE 1025; Bindley v. 
Martin, 28 W. Va. 773; Hefflebower v. 
Detrick, 27 W. Va. 16; Knight v. Ca- 
pito, 23 W. Va. 639. 

Eng.—Atty.-Gen. v. Queens Free 
Chapel, 24 Beav. 679, 53 Reprint 520 
an 8 H. L. Cas. 369, 11 Reprint 

Alta.—Butterfield_v. Cormack, 11 
DomLR 797, 24 WestLR 350 [app 


ae CMP Anta se wala 13 DomLR 

Man.—Schwartz v. Winnipeg Elec- 
tric R.-Co., 23 Man. 60, 9 DomLR 
708, 23 WestLR 688. 

HN S.—Doyle v. McFarlane, 42 N. S. 

Ont.—Lowell v. Todd, 15 U. C. C. P. 
306; Atty.-Gen. v. Halliday, 26 U. C. 
Q. B. 397. 

“The failure to present a witness 
who can be had, and who is presumed 
to be friendly to defendant, who 
knows exculpatory facts if any one 
does, raises a strong presumption that 
such facts do not exist.” Anderson v. 
Cumberland Tel., etc., Co., 86 Miss. 
341, 353, 38 S 786. 

{a] Hiustfation.—(1) In an action 
against a city for causing the death 
of a telephone employee by improper 
insulation of an electric light wire 
strung by the city along the telephone 
company’s poles, there was evidence 
that the wire had been strung by 
three of the city’s employees, and 
two of them were called and testified 
that they did not tie the wire to the 
pole on which decedent was at work 
when killed in the manner in which it 
appeared to be tied after the accident, 
and there was evidence to show that, 
if the tie wire had been changed the 
marks of such change would show 
upon the wires, and there were no 
such marks. It was held that the in- 
ference was that the third employee 
of the city, who was not called to 
testify, tied the wire as it was found 
after the accident. Hodgins v. Bay 
City, 156 Mich. 687, 121 NW 274, 132 
AmSR 546. (2) On an issue as to 
whether the operatives of defendant’s 
train, by which intestate was killed 
at a crossing, gave statutory signals, 
the jury were entitled to consider de- 
fendant’s failure to produce the fire- 
man as a witness, as bearing on the 
truth of the engineer’s testimony that 
he gave the signals. Tegels v. Great 
Seg Ch R. Co., 120 Minn. 31, 13% NW 


45. 

_ [b] Showing suppression.—Where, 
in an action for death, decedent’s 
father, his sole beneficiary, was not 
in court while nlaintiff. the admini- 
strator, was putting in his case, it was 
not error to permit defendant to call 
the father and ask him if he had not 
been called on the first trial, if he had 
been summoned to attend the trial 
then in progress, if he knew why he 
had not been called, if he had been 
informed as to how the trial was 
progressing, and to show the de- 
cedent’s condition and whereabouts on 
the day of the accident, under the 
rule that the court may nermit one 
party to show that the other is try- 
ing to sunpress material testimony. 
Davis v. Boston, etc., R. Co., 75 N. H. 
467, 76 A 170. 

93. Ala.—Havnes v. McRae, 101 
Ala. 318. 13 S 270; Pollak v. Harmon, 
94 Ala. 420,10 S 156; Carter v. Cham- 
bers, 79 Ala. 223; Patton v. Rambo, 20 
Ala. 485 

Cal.Wood v. Los Angeles Tract 
Co., 1 Cal.-A. 474, 82 P 547. 

Ga.—Citizens Nat. L. Ins. Co. v 
Ragen, 13 Ga.-A. 29, 78 SH 683: 
Shields v. Georgia R., etc., Co., 1 Ga. 
A. 172, 57 SE 980. 

Md.—United R., etc., Co. v. Cloman, 
107 Md. 681, 69 A 379. 

Mich.—Dickerson v. 
Mich. 37, 14 NW 691. 

Minn.—Fonda v. ‘St. Paul City R. 
Co., 71 Minn. 438, 74 NW 166, 70 
AmSR 341. 

N. Y.—Schwier v. New York Cent., 
ete., R. Co., 90 N Y. 558; Bleecker v. 
Johnston, 69 N. Y. 309; Neale v. 
Nassau PBlectric R. Co., 161 App. Div. 
95, 146 NYS 263; Baldwin v. Brook- 
lyn Heights R. Co., 99 App. Div. 496, 
91° NYS” 59;.- Pronk’ v.. “Brooklyn 
Ueigchts R. Co., 68 App. Div. 390, 74 
NYS 375; Sugarman v. Brengel, 68 
App. Div. 377, 74 NYS 167; Kenyon 
v. Kenyon, 88 Hun 211 34 NYS 720; 
Fitzpatrick v. Woodruff, 47 N. Y. 
Suner. 486; Stickney v. Ward. 21 
Mise. 449, 47 NYS 597 [rev 20 Misc. 
667, 46 NYS 382]; Kaplan v. Inter- 


26, 


Dickerson, 50 
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cumulative? or’ possibly unnecessary® evidence, 
or when an adverse inference would be improper 


for any other reason,®*° as for 


the witness not called is the attorney for the party,°” 
or is mentally unsound,** or there 1s some legal prohi- 
bition against calling or eliciting the desired evidence 


from the witness.°? 
Explaining failure. 


borough Rapid Transit Co., 165 NYS'| 
Solomon, 104 NYS} 


RB. Co. .¥:.| 
a acer 38 Tex. Civ. A. 76, 85 SW 


216; Richter v. 
405. 


Tex.—Galveston, etc., 


Va.—Norfolk, ete, RR. (Co. Vv. 
Brewn, 91 Va. 668, 22 Si 496. 

Can.—Butterfield v. Cormack, 11 
DomLR 797, 24 WestLR 350 [aff 7 
Alta. L. 26, 13 DomLR 817]. 

{aj Illustration—In an _ action 
against a street railway company for 
personal injuries, where a witness 
testified that he had been plaintiff’s 
physician for thirty-one years, and 
was examined fully as to her injuries, 
plaintiff’s failure to call another 
physician who saw her after the ac- 
cident, although summoned and in 
court, was not ground for a presump- 
tion against plaintiff. United R., etc., 
Co. v. Cloman, 107 Md. 681, 69 A 379. 

{b] Corroboration of party.— 
Where, in an action for personal in- 
juries, plaintiff testified that de- 
fendant’s foreman made a_ certain 
statement in the presence of a wit- 
ness, which the foreman denied, 
plaintiff’s failure to call such wit- 
ness weakened the probative force 
of his testimony. Galveston, etc., 
R. Co. v. Walker, 38 Tex. Civ. A. 76, 
&§5 SW 28. To like effect Butterfield 
v.. Cormack, 11 DomLR 797, 24 West 
ee {aff 7 Alta. L. 26, 13 DomLR 
nla 

94. Ala.—Coosa Portland Cement 
Co. v. Crankfeld, 80 S 451; Jordan v. 
Austin, 161 Ala. 585, 50 S 70; Haynes 
v. McRae, 101 Ala. 318, 13 S 270; Pol- 
Jak v. Harmon, 94 Ala. 420, 10 S 156; 
Pollak v. Davidson, 87 Ala. 551, 6 S 
812; Patton v. Rambo, 20 Ala. 485; 
Central of Georgia R. Co. v. Sanders, 
9 Ala. A. 632, 64 S 190. 

Cal.—Wood v. Los Angeles Tract. 
Co., 1 Cal. A. 474, 82 P 547. 

Ga.—Central of Georgia R. Co. v. 
Bernstein, 113 Ga. 175, 38 SE 394. 

N. Y.—Bleecker v. Johnston, 69 N. 
Y. 309; MacReynolds v. Coney Island, 
ete., R. Co., 170 App. Div. 314, 155 
NYS _ 655. 

Okl.—Fulsom-Morris Coal, _ etc., 
Co. v. Mitchell, 37 Okl. 575, 580, 132 
P2103: 

Or.—Mooney 


15 Or. 
639,16 P 716. 

Pa.—Coatesville Nat. Bank v. Pal- 
mer, 56 Pa. Super. 82. 

Philippine.—Modesto v. Leyva, 6 
Philippine 186. 

Porto Rico.—West India, etc., Tel. 
oo v. SS. Legazpi, 8 Porto Rico Fed. 

Va.—Norfolk, etc., R. Co. v. Brown, 
91 Va. 668, 22 SE 496. 

“These rules do not require the 
production of the greatest amount of 
evidence, which it is in the power of 
the party to produce, as to any given 
fact. All the law requires is sufficient 
proof, and a litigant is not bound to 
produce and examine all the wit- 
nesses who know anything of the 
transaction, or, failing to do so, to 
have the presumption indulged 
against him that such witness, if 
produced. would not support his 
right.” Fulsom-Morris Coal, etc., Co. 
v. Mitchell, supra. 

[a] MIllustrations.—(1) There can 
be no unfavorable inference against 
a person failing to produce his wife 
as a witness to a fact, where he and 
his daughter had both testified there- 
to, as the wife’s testimony would be 
merely cumulative. Jordan v. Austin, 
161 Ala. 585, 50 S 70. (2) Where plain- 
tiff produced surveyors as. expert 
witnesses, who testified in his favor 


v. Holcomb, 


It is competent for ‘a party to 


jtimony would have 


EVIDENCE 


example where 
party has made 


as to a boundary, his failure to call 
such witnesses upon the second trial 
gave rise to no inference that they 
would have testified against plaintiff, 
where there was nothing to indicate 
that their testimony would have been 
different, especially where their tes- 
been simply 
cumulative. Van Wicklen v. Van 
Wicklen, 142 App. Div. 507, 127 NYS 
75 


“{b] The fact that a party called 
only one of three witnesses who had 


an equal knowledge of a fact sought 
to be established does not authorize 
would have testified differently. 
Citizens’ Nat. L. Ins. Co. v. Ragan, 13 

{c] Where a plaintiff has made 
out a prima facie case, his failure to 
knowledge of the case raises no pre- 
sumption against him. Eldridge v. 
129 NYS 865. 

S.—W. F. Corbin v. U. S., 

Ala.—Pollak v. Davidson, 87 Ala. 
eat 6 S 312; McGar v. Adams, 65 Ala. 
i 
v. Kaveney, 39 App. 228. 

Ga.—Southern Express Co. v. B 
254. 

Towa.—-Fllis v. Sanford, 106 Iowa 

Md.—A®tna Indemn. Co. v. George 
A. Fuller Co., 111 Md. 321, 73 A 738, 

Mass.—Mikkelson v. 

Mass. 360, 118 NE 649. 
i Stewart, 38 
Mich. 513. 

N. Y.—Meagley v. Hoyt, 125 N. Y. 
tric R. Co., 161 App. Div. 95, 146 NYS 
263; Stickney v. Ward, 21 Misc. 449, 

Pa.—Com. v. McMahon, 145 Pa. 413, 
22,.A 971. 

486. 

fa] Illustration.—The fact that 
damage by the testimony of the man- 
ager of his farm, instead of by the 
the farm when the flood occurred, the 
tenant being in court and called as a 
presumption that the tenant’s testi- 
mony, if introduced, would not have 
v. York Haven Water, etc., Co., 242 
Pa. 146, 88 A 985. 
by the admissions or testimony of 
One party, no presumption against the 
failure of the latter to introduce wit- 
nesses. East Tennessee, etc., R. Co. 
515; Com. v. McMahon, 145 Pa. 413, 
22 A 971. 

138 Til. 533, 28 NE 932, 14 LRA 470. 

97 Poffenbarger v. Olson, 38 App. 
Hun 204, 27 NYS 3. 

98. Brewster v. State, 40 Tex. Civ. 

99. Adams v. 
29 NE 792, 50 AmSR 266; Semmons v. 
666, 163 NW 338; Carter v. Beals, 44 
N. H. 408; MacReynolds v. Coney Is- 
155 NYS 655. 

{a] Privilege.—In a personal injury 


an inference that the other witnesses 
Ga. A. 29, 78 SE 683. 

eall a particular witness who has 
Terry, ete., Co., 145 App. Div. 560, 
181 Fed. 396, 104 CGA. 378. 

D. C—American Security, etc., Co. 
R. Electric Co., 126 Ga. 472, 55 SB 
743, 75 NW 660. 

74 A 369. 
Connolly, 229 

Mich.—Higman _v. 

771, 26 NE 719; Neale v. Nassau Blec- 
47 NYS 597. i 

Tex.—Wright v. Gussett, 31 Tex. 
plaintiff proved the amount of his 
tenant in the immediate occupancy of 
witness for defendant, created no 
sustained plaintiff’s contention. Duffy 

(b] Where a case is established 
adverse party arises because of a 
v. Kane, 92 Ga. 187, 18 SE 18, 22 LRA 

96. Cartier v. Troy Lumber Co., 
(D. C.) 522; Gardner v. Benedict, 75 
A. 1, 88 SW 858 

Main, 3 Ind. A. 232, 
Nat. Travelers’ Ben. Assoc. 180 Iowa 
land, ete., R. Co., 170 App. Div. 314, 
case no inference adverse to de- 


his attendance and testimony.” 
that the witness resides at a great distance from the: 
place of trial and his attendance would involve con- 
siderable expense may tend to rebut any unfavorable 
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explain his failure to call a witness;‘ and the infer- 
ence arising from such failure may be rebutted by 
evidence that the witness is unavailable, or that the 


every reasonable effort to procure 
So also the fact. 


fendant arises from failure to call 
plaintiff’s physician as a witness on 
the chance that plaintiff will waive 
her privilege as to such witness tes- 
tifying. Pronk v. Brooklyn Heights 
Rz>Co., 68 App. Div. 390, 74 NYS 375. 

1. Conn.—Verdi v. Donahue, 91 
Conn. 448, 99 A 1041. 

Ga.—Morgan County v. Glass, 139 
Ga. 415, 77 SE 583. 

Md.—WHMarp v. Phelps, 120 Md. 282, 
87 A 806. 

Wash.—Merrill v. John B. Stevens, 
oe hieaee 28, 112 P 353, AnnCas1912B. 


W. Va.—Producers’ Coal Co. v. 
Mifflin Coal Min. Co., 95 SE 948. 

{a] TIllustration.—‘“‘Where a _ suit 
was brought to recover damages for 
a personal injury, and the extent of 
the plaintiff’s injury. was in issue, 
after she and her husband had tes- 
tified in respect thereto, and that she 
had been treated by a named physi-- 
cian, and stated the amount paid to 
him, there was no error in permitting 
the husband to explain the non-pro- 
duction of the physician as a witness 
by testifying that the latter had 
been present at court on the previ- 
ous day and had agreed to return on 
the day of the trial unless a difficult 
obstetrical case demanded his atten- 
tion, but had not returned.” Morgan 
County v. Glass, 139 Ga. 415, 416, 
77 SE 583. 

2. Ark.—lIndustrial Mut. Indemn. 
Co. v. Perkins, 81 Ark. 87, 98 SW 709. 
Galrentice: v. Clark, 106 Cal. 32, 39 


BP 53. 

Conn.—Verdi v. Donahue, $1 Conn. 
448, 99 A 1041; State v. Hogan, 67 
Conn. 581, 35 A 508. 

Ga.—Macon R., etc., Co. v. Mason, 
123 Ga. 773, 51 SE 569. 

Ill.—Warth v. Loewenstein, 219: 
Ill. 222, 76 NE 379 [aff 121 Ill. A. 71]; 
Pittsburg, ete., R. Co. v. Robson, 204 
Ili. 254, 68 NE 468 Chicago Union 
Tract. Co. v. Arnold, 131 Ill. A. 599;- 
Warth v. L. Loewenstein, 121 Ill. A. 
(1 [afi 219° TN. 222,°°76) NEY S7o7s 
Parker v. Peo., 94 Ill. A. 648. 

La.—Sauer v. Union Oil Co., 43 La. 
Ann. 699, 9 S 556; Peetz v. St. Charles 
St. R. Co., 42 La. Ann. 541, 7S 688. 
Oy apie ies? v. Costello, 119 Mass. 

Mich.—McDonald v. City Electric 
R. Co., 144 Mich. 379, 108 kw 85 


Minn.—Hall y. Austin, 73 Minn. 134,. 


75 NW 1121. 

Mo.—State v. Brannum, 95 Mo. 19, 
& SW 218; Fleischman v. Polar Wave 
pees etc., Co., 163 Mo. A. 416, 148 SW 
N. Y.—-Lichtenstein v. Case, 99 App. 
Divine 570, 2 91S NMS e575 
Metropolitan St. R. Co., 83 App. Div. 


414, 82 NYS 307; Ward v. St. Vin-.- 


cent’s Hospital, 65 App. Div. 64, 72 
NYS 587; Manhattan L. Ins. Co. vy. 
Alexander, 89 Hun 449, 35 NYS 325 
[aff 158 N. Y. 732 mem, 53 NE 1127 
mem]; Stafford v. Morning Journal 
Assoc., 68 Hun 467, 22 NYS 1008 
[aff 142 N. Y. 598, 37 NE 625]; Hor- 
nellsville First Nat. Bank v. Hyland, 
53 Hun 108, 6 NYS 87 [aff 125 N. Y. 
711 mem, 26 NIX 752 mem]: Naughton 
Co. v. American Horse Exch., 49 Misc. 
227, 97 NYS 387; Yula v. New York, 
etc., R. Co., 39 Mise. 59, 78 NYS 770: 
McGuire v. Broadway, etc., R. Co., 16 
NYS 922. 

Okl1.—Curtis, etc., Co. v. Pribyl, 38 
Okl. 511, 184 P 71, 49 LRANS 471. 


P $ 
Tenn.—Hoard vy. State, 15 Lea 318. 
Tex.—Weatherford, etc., R. Co. v. 

Duncan, 88 Tex. 611, 32 SW 878; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Fremont v.. 


Ore v. Ogden, 39 Or. 195, 65. 


a 


¥ 


rags American Horse Exch., 
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inference which might otherwise arise from failure 
But where no efforts have been made 
to procure the testimony of a witness, by issuing a 
subpena or by taking his deposition, and it is not 
proposed to show that he is dead, or that the party 
who should have produced him could not reach him 
with process or take his deposition, the exclusion of 


to eall him.? 


EVIDENCE 


witness.°® 


a question by such party, where the witness was 


Brewster v. State, 40 Tex. Civ. A. 1, 
88 SW 858; Western Union Tel. Co. 
V3 aE? 37 Tex. Civ. A. 515, 84 SW 


695 
Wash.—Merrill | v. Stevens, 61 
he 28, 112.) 353, AnnCas1912B 
fal] .“The rule [as to unfavorable 


presumption] of course has its limits. 
It only applies to witnesses who 
are ‘in the power of the party,’ as 
it is expressed, which means at hand 
and subject to a subpcena, and whose 
testimony would not be trivial, or to 
be classed as merely cumulative, 
but important and necessary; and it 
is for the party to account for the 
absence of such witnesses by evidence 
in order to escape the, unfavorable 
inference. It does not apply to all 
such witnesses, but only to those of 
whom it may be naturally inferred 
that they are of good will to the 
party, such as his business partners 
or associates, his employees, his phy- 
sician, and the like; and of course 
such inference may be rebutted. 
Partners might be at enmity, etc. It 
does not apply to witnesses who ap- 
pear to be, or may naturally be sup- 
posed to be, biased against him; nor 
to strangers, i. e., persons of whose 
disposition in respect of the parties 
or the cause nothing is known or 
can be inferred or presumed. A party 
is not obliged to take chances in call- 
ing such witnesses, or witnesses of 
whose character he knows nothing 

for by calling a witness a party 
vouches to some extent for his char- 
acter, as is the well known rule. 
For instance, the failure of a rail- 
road company to call passengers who 
were present when the occurrence 
happened, in an action against it for 
negligence gives rise to no unfavor- 
able inference or presumption against 
it.’ Reehil v. Fraas, 129 App. Div. 
563, 566, 114 NYS 17 [rev on other 
grounds 197 N. Y. 64, 90 NE 340]. 

{b] This rule has been applied: 
(1) Where the witness was in prison. 
Pease, v.. smith, (61 N.Y, 40Gy (2) 
Where the witness has become in- 
sane. Stafford v. Morning Journal 
Assoc., 68 Hun 467, 22 NYS 1008 [aff 
142 N. Y. 598, 37 NE 625]; Hoard v. 
State, 15 Lea (Tenn.) 318. 

[ec] Where the witness has left 
the employ (1) of the party who 
would naturally call him, and is no 
longer under such party’s control or 
direction, and the party does not ap- 
pear to be able to produce him, no 
unfavorable inference arises from 
failure to call him. Industrial Mut. 
Indemn. Co. v. Perkins, 81 Ark. 87, 
98 SW 709; Tuthill v. Chicago Belt 
R. Co., 145 Ill. A. 50; Naughton Co. 
49 Misc. 
227, 9ST ANY S: 38%. (C2) “Myidence ex- 
plaining the absence of a material 
witness is admissible when the fail- 


-ure to produce him would warrant an 


-unfavorable 
‘Stevens, 61 Wash. 28, 31, 112 P 353, 


inference.” Merrill v. 
AnnCasi912B 1011 (holding, however, 
that it was no error to exclude ex- 
planations of the absence of a _ wit- 
ness where no showing was made as 
to the materiality of his testimony or 
the relation in which he stood to the 
parties). 

[d] A subpena ‘issued for the 
witness may be admitted in evidence 
in order to show that the party did 
endeavor to procure his attendance. 
Curtis, ete., Co. v. Pribyl, 38 Okl. 511, 
134 P 71, 49 LRANS 471. 

{e] Witness not shown to be liv- 
ing.—Where, in an action against a 
street railroad for injuries to a pas- 


_senger resulting from the car _ start- 


ing white he was alighting, it did not 


appear that plaintiff’s wife who ac- 
companied him was in a position to 
see, or did see, the accident, or that 
she was living at the time of the 
trial, no adverse inference could be 
drawn against plaintiff by reason of 
his failure to call his wife as a wit- 
ness. Tauger v. New York City R. 
Co., 104 NYS 681. 

[£] On a second trial of a cause, it 
is proper to admit testimony account- 
ing for the failure of a witness to 
testify at first trial. McDonald v. 
City Electric R. Co., 144 Mich. 379, 
108 NW 8b. 

[g] Evidence that defendant ap- 
plied for a continuance because of 
the want of the testimony of a cer- 
tain witness should not be admitted 
as explaining his failure to have such 
testimony. Gillum v. New York, etce., 
Co., (Tex. Civ. A.) 76 SW 232. 

3. Ala.—Jordan v. Austin, 161 Ala. 
585, 50 S 70; Brock v. State, 123 Ala. 
24, 26 S 329; Nelms v. Steiner, 113 
Ala. 562, 22 S 485; Craword v. State, 
112 Ala. 1, 21 S 214; Haynes v. Mc- 
Rae, 101 Ala. 318, 13 S 270; Smith v. 
Collins, 94 Ala. 394, 108 334; Central 
of Georgia RE COnvs Sanders, 9 Ala. 
A. 682, 64 S 190. 

Ark.—Industrial Mut. Indemn. Co. 
v. Perkins, 81 Ark. 87, 98 SW 709. 

Cal._-Wood v. Los Angeles Tract. 
Co., 1 Cal. A. 474, 82 P 547. 

Conn.—-Cullum v. Colwell, 85 Conn. 
459, 83 A 695; Scovill v. Baldwin, 27 
Conn. 316. 

Ga.—Smalls v. State, 105 Ga. 669, 
31°:SH 571; Davis .v.. Central. R. Co., 
75 Ga. 645. But compare Southern R. 
Co. v. Acree, 9 Ga. A. 104, 70 SE 352 
(holding that, where either party 
might have produced an absent wit- 
ness, it will depend upon the facts 
whether any inferences prejudicial 
to either party will be raised by the 
failure of such party rather than 
the other, to produce him). 

Ill. Johnson y. Peoria R. Co., 179 
Ill. A. 304; Princeville v. Hitchcock, 
101 Till. A. 588. 

Iowa.—State v. Cousins, 58 Iowa 
250, 12 NW 281; Cramer v. Burling- 
ton, 49 Iowa 213. 

Kan.—State v. Law, 93 Kan. 357, 
144 P 232. 

La.—Leon Godchaux Co. v. Di Mag- 
gio, 133 La. 199, 62 S 6381. 

Mass.—Harriman v. Reading, etc., 
St. R. Co., 173 Mass. 28, 53 NE 156. 

Minn.—Fonda v. St. Paul City R. 
Co., 71 Minn. 438, 74 NW 166, 70 
AmSR 341. 

Mo.—Concordia Farmers’ Bank v. 
Worthington, 145 Mo. 91, 46 SW 745; 
Diel v. Missouri Pac. R. Co., 37 Mo. 
A. 454. 

N. Y.—Neale v. Nassau Electric R. 
Co., 161 App. Div. 95, 146 NYS 263; 
Fleck v. Cohn, 131 App. Div. 248, 115 
NYS 652; Baldwin v. Brooklyn Heights 
R. ‘Go.; 99 App. Div. 496; 91 NYS 59; 
Peo. v. Sweeney, 41 Hun 332; Fitz- 
patrick v. Woodruff, 47 N. Y. "Super. 
436; Matter of Darrow, 64 Misc, 224, 
118 NYS 1082; Naughton Co. v. 
American Horse’ Exch., 49 Misc. 227, 
97 NYS 387; Boyden v. Baldwin, 15 
Mise. 103, 36 NYS 478; Blum v. Sadof- 
sky, 86 NYS 22; Cornwell v. Riker, 
2 Dem. Surr. 354. 

Okl1.—Fulsom-Morris Coal, etc., Co. 
v. Mitchell, 37 Okl. 575, 132 P 1103. 

Pa.—Shannon vy. Castner, 21 Pa. 
Super. 294. 

Tex.—St. Louis, etc., R. Co. v. West, 
(Civ. A.) 174 SW 287; Reynolds v. In- 
ternational, etc., R. Co., 38 Tex. Civ. 
A. 273, 85 SW 323. 

Vt. — Daggett v. Champlain Mfg. 
Co., 72 Vt. 332, 47 A 1081; Wood v. 
Agostines, 72 Vt. 51, 47 A 108; Ar- 
buckle v. Templeton, 65 Vt. 205, 25 
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when last heard from, is proper.* 
Witness available to both parties. 
laid down in a large number of cases that where a 
witness is equally available or accessible to both 
parties, no presumption or inference against either 
party can arise by reason of his failure to call such 
This statement has, however, been char- 


It has been 


A 1095. 
{a] Illustration.—Where a_ ser- 
vant who witnessed an injury to an- 
ether servant had voluntarily left 
the employ of his master, and was 
living in a distant state, where he 
was equally accessible to both the 
injured servant and the master, no 
presumption against either party 
could be drawn from his failure to 
call such servant as a witness. Rey- 
nolds v. International, Soe R. Co., 38 
Tex. Civ. A. 273, 85 Sw 323. 
Atlantic 


4. ROTMOEAY, v. Coast, 


ete., Co., 154 N. C. 389, 70 SE 731. 
sy ’ S—lIowa Cent. R. Co. v. 
Hamilton Electric Light, ete, Co., 


204 Fed. 961, 1238 ccA 283; Johnson 
v. Frederick Leyland, 153 Fed. 572, 82 
CCA 526; Atchison, ete., R. Co. v. 
Phipps, 125 Fed. 478, 60 CCA 3814; 
Erie R. Co. v. Kane, 118 Fed. 223, 55 
CCA 129. 

Ala.—Coosa Portland Cement Co. 
v. Crankfield, 80 S 451. 

Cal.—Gibson vy. Kennedy Exten- 
blocs Gold Min. Co., 172 Cal. 294, 156 

Conn.—Cullum v. Colwell, 85 Conn. 
459, 83 A 695. 

La.—Leon Godchaux Co. v. Di Mag- 
gio, 133 La. 199, 62 S 631; Flannagan 
v. Spitzfaden, 7 La. A. (Orleans) 230. 

Mass. — Little v. Massachusetts 
Northeastern St. R. Co., 229 Mass. 
244, 118 NE 245; Card v. Turner Cen- 
tre Dairying Assoc., 224 Mass. 525, 
113 NE 187; Fitzpatrick v. Boston EL 
R. Co., 223 Mass. 475, 112 NE 94. 

Mo.—Crane v. Kansas City Southern 
R. Co., 199 Mo. A. 448, 2083 SW 640. 

N. Y.—Metallurgical "Securities Co. 
v. Mechanics, etc., Nat. Bank, 171 App. 
Div. 321, 157 NYS 321; Estatio v. 
O’Hara, 174 NYS 608. 

Or.—Riner v. Southwestern Surety 


ued 85 Or. 293, 165 P 684, 166 
Pa.—Shannon v. Castner, 21 Pa. 


Super. 294. 

Tex.—Burrell Engineering, etc., Co. 
v. Grisier, (Civ. A.) 189 SW 102; Rey- 
nolds v. International, etc., R. Co., 
38 Tex. Civ. A. 273, 85 SW 323. 

“The rule of presumptive evidence 
in this respect should be indulged 
with great caution, and only where 
it is manifest that the evidence is 
within the power, or under the con- 
trol, of the one party, and is not 
accessible to his adversary; for it 
cannot be said that the omission of 
a litigant to call a witness who might 
equally have been called by his adver- 
sary is ground for a presumption that 
the evidence of the witness, if pro- 
duced, would have been unfavorable 
to him.’’ Fulsom-Morris Coal Co. v. 
Mitchell, 37 Okl. 575, 581, 132 P 1103. 

fa] Tllustration.—Where, in an ac- 
tion for goods sold defendant on a 
prior trial pleaded payment by the 
note of a third person, and plaintiff 
denied receiving such note, and en- 
deavored to produce the maker, the 
fact that defendant on a subsequent 
trial failed to produce such maker did 
not raise such a strong presumption 
against him as to entitle plaintiff 
to the reversal of a judgment for de- 
fendant on the plea of payment, as 
plaintiff might himself have produced 
such witness. Blum v. Sadofsky, 86 
NYS 22. 

{b] In a proceeding to determine 
the validity of a paper alleged to have 
been forged, where neither party 
called as a witness the alleged forger, 
the court was justified in refusing to 
charge as a matter of law that there 


was a “presumption” against either 
party. Shannon v. Castner, 21 Pa. 
Super. 294. 


[c] Inference a question for jury. 
—Harriman v. Reading, etce., St. R. 
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acterized as inadvertent,® and certainly it would 
seem that it should apply in its full sense only where 
both parties are equally interested to procure the 
evidence of such witness, for a witness, while equally 
accessible to both parties, may be extremely favora- 
ble to one, and unfavorable, or even hostile, to the 
other, and under these circumstances it would seem 
a fair inference that the party to whom such witness 


was favorable omitted to call him 


timony would not support the contentions of such 
Certainly it is not difficult to find in the 
reports cases where an unfavorable inference has 
been indulged against a party who failed to call a 
witness who naturally would be favorable to him, 
regardless of the fact that the witness was in court 
and could have been called and examined by the 


party." 


other party.® 


Adverse or hostile witness. No 


ference can arise from a party’s failure to call or 
examine a witness who, although possessing peculiar 


knowledge of the facts, is adverse 


Co., 173 Mass. 28, 53 NE 156. f 

6. Reehil v. Fraas, 129 App. Div. 
563, 566, 114 NYS 17 [rev on other 
grounds 197 N. Y. 64, 90 NE 340] (“It 
is sometimes said by text writers and 
in judicial opinions that in the case 
of absent witnesses who are equally 
available to both parties the rule does 
not apply. This, like very much else 
on this subject, is taken from inad- 
vertent expressions in judicial opin- 
ions here and there. Hor instance, 
the biased witnesses of one party 
may be equally known and available 
to the other, but he certainly is not 
expected to call them, and his failure 
to do so cannot give rise to any in- 
ference against him, or relieve the 
other party of the inference against 
him for not calling them’’). : 

7. Gallagher v. Hastings, 21 App. 
(D. C.) 88; Western, ete., R. Co. v. 
Morrison, 102 Ga. 319, 29 SE 104, 66 
AmSR 173, 40 LRA 84; Zimmerman v. 
Zimmerman, 149 fll. A. 231 [decree 
mod 242 Ill. 552, 90 NE 192]; Car- 
penter v. Pennsylvania R. Co., 13 App. 
Div. 328, 43 NYS 203. 

{a] Tliustration.—Any unfavorable 
inference arising from the failure to 
eall as a witness the one person be- 
side the parties to a patent inter- 
ference case who had any _ direct 
knowledge of their claims to the con- 
ception of the invention should oper- 
ate rather against the party in the 
employment of whose assignee such 
person ‘was, the presumption being 
that the other party did not have an 
equal opportunity of knowing what 
his recollection of the occurrence 
might be. Gallagher v. Hastings, 21 
App. (D. C.) 88. 

8. Western, etc., R. Co. v. Morrison, 
102 Ga. 319, 29 SE 104, 66 AmSR 173, 
40 LRA 84; Little v. Massachusetts 
Northwestern St. R. Co., 229 Mass. 
244, 118 NE 245; Michigan Cent. R. 
Co. v. Butler, 23 Oh. Cir. Ct. 459; 
Green v. Brooks, 215 Pa. 492, 64 A 
672. See also supra notes 85-92. 

[a] Where one party makes out a 
prima facie case the failure of the 
other party to calla material witness 
who is available to both authorizes 
the jury to draw an inference un- 
favorable to the latter. Little v. 
Massachusetts Northwestern St. R. 
Co., 229 Mass. 244, 118 NE 245. 

9. Western, etc., R. Co. v. Mor- 
rison, 102 Ga. 319, 322, 29 SE 104, 
66 AmSR 173, 40 LRA 84; State v. 
Cousins, 58 Iowa 250, 12 NW 281; 
Reehil v. Fraas, 129 App. Div. 563, 
114 NYS 17 [rev on other grounds 
197 N. Y. 64, 90 NE 340]. 

“We know from experience that it 
is frequently unwise to call as a wit- 
ness one who, for any good reason, 
is likely to be biased or prejudiced in 
favor of the opposite side. Bvery 
lawyer who has had much practice 
in the courts is well aware of this, 
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knowledge.” 


because his tes- 


his own.!% 


Taking over witness. 
arises from a party’s failure to call a material wit- 
ness who is present, where on such witness being 
called by the adverse party, the party who originally 
failed to call him proceeds to make the witness 


Strength of inference. 
sulting from the failure to call an available witness 
possessing peculiar knowledge has been denominated 


«ASSO 


instance, the wife of the adverse party,!° or the ¢o- 
respondent in a divorce suit. ; : 

Where a party calls no witnesses, but submits his 
case in reliance upon the insufficiency of his adver- 
sary’s evidence, no unfavorable inferences arise 
from his failure to call witnesses having special 


all 


No adverse presumption 


While the inference re- 


a ‘‘strong presumption of law,’’!4 it has also been 
Do ») 


unfavorable in- 


inferences.!® 
to him;° as for | 


and generally declines, unless com- 
pelled by circumstances to do so, 
to call a witness whom he has reason 
to believe is hostile to his client or 
friendly to the latter’s adversary. 
Theoretically, one party may be un- 
der as much obligation as the other 
to introduce a witness who was pres- 
ent at a transaction or occurrence in 
dispute, and failure to do so may be 
said to cut as hard against the one 
as the other, or that it should not 
cut against either, when the witness 
is in court and ready to be examined; 
but in spite of all the reasoning and 
refining which may be had on this 
subject, and notwithstanding intima- 
tions and expressions to the contrary 
by learned judges, the great fact re- 
mains that a large number of wit- 
nesses are, for various reasons, more 
or less biased; and it certainly is true 
that a party may with more safety 
introduce a friendly witness than one 
who is otherwise,—not necessarily 
from a desire to have perjury com- 
mitted in his favor by the former, or 
from a fear that it will be committed 
against him by the latter, but be- 
cause, as everybody knows, there is 
much in the manner in which a 
witness testifies, a great deal of- 
ten depending upon his emphasis, 
upon the clearness or uncertainty 
of his recollection, upon his ani- 
mus, and upon a hundred other 
things which cannot well be described 
but can readily be imagined, all of 
which, without bringing him into the 
attitude of swearing falsely, affect 
and qualify the force of what he says. 
The above mentioned theoretical rule 
is, therefore, too broad for universal 
application, and the lawyer who does 
not recognize that this is so is apt 
to make serious blunders in intro- 
ducing testimony.” Western, etc., R. 
Co. v. Morrison, supra. 

10. Carpenter v. Pennsylvania R. 
Col) 13 App. WDiv > $828) 880ne43 UN VS 
2038 (“The woman was not equally 
available as a witness to the defen- 
dant. She was the wife of the 
plaintiff. The defendant could not be 
expected to call her’’). 

11. Kenyon v. Kenyon, 88 Hun 211, 
34 NYS 720. 

12. Ga.—Southern Express Co. v. 
B. R. Electric Co., 126 Ga. 472, 55 
SE 254. 

Ill.— Smith v. Chicago City R. Co., 
165 Till. A. 190. 
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Mass.—Poirier v. 
Mass. 435, 113 NE 204. 

N. Y.—fldridge v. Terry, ete., Co., 
145 App. Div. 560, 129 NYS 865; Flynn 
ones York El. R. Co., 50 N. Y¥. Super. 
minenn St. eee pues Riis Cosunve 

inley, enn. 127, 118 SWw 

8 AnnCas 1141. Oe 


W. Va.—Cooper v. Upton, 60 é ° 
648, 64 SH 523. ® Me 


Terceiro, 


said that such failure raises no presumption at all, 
but merely authorizes the jury to draw unfavorable 
Certainly any inference drawn from 
such failure is not equivalent to direct evidence,1® 


13. Fleck v. Cohn, 131 App. Div. 
248, 115 NYS 652. 

14. Princeville v. Hitchcock, 101 
Til, A, 688. 

15. Colbert v. Anacostia, ete. R. 
Co. +41, Apps «€D. IC.) it aR eehil uw. 
Fraas,-129 App. Div. 563, 114 NYS 17 
[rev on other grounds 197 N. Y. 64, 
90 NE 340]; Ferrari v. Interurban St. 
Bou wCom Les Apps Dive dod aOs eNevis: 
134; Kirkpatrick v. Allemannia F. Ins. 
Co., 102. App. Div. 327, .92: NYS 466 
[aff 184 N. Y. 546 mem, 76 NE 1098 
rae Richter v. Solomon, 104 NYS 
“The request to charge that the 
jury might infer that the testimony 
of the absent surgeon would have 
been unfaverable to the plaintiff was 
not strictly accurate and might have 
misled the jury. It was not for the 
court to rule as a matter of law that 
the jury might properly draw ich an 
inference. On the contrary, it was 
at best for the jury to say whether on 
all of the facts of the case they could 
and would do so. All that the court 
could properly charge was that they 
were at liberty to draw such an in- 
ference if, all considered, they thought 
it a fair inference. It was not for 
the court to say outright that the 
case was such that they could draw 
it. That was for them to say. And 
what the court charged was sub- 
stantially correct, namely, that when 
a party fails to call a witness who 
could aid his case, the jury may take 
that fact into consideration ‘in weigh- 


ing all _ the other testimonv ir the 
case.’ This is really the rule in sub- 
stance.” Wade v. Mt. Vernon, 133 


App. Div. 389, 390, 117 NYS 356. 

“Any inference of fact that may be 
deduced from the circumstance is for 
the jury, and not for the court.” Col- 
bert v. Anacostia, etc., R. Co., 41 App. 
CD Coe cos 

[a] The extent to which a jury may 
go in drawing inferences from the 
nonproduction of witnesses is gov- 
erned by no hard ani fast rule, but 
is to be determined »n the facts of 
each case. Van Wicklen v. Van Wick- 
len, 142 App. Div. 507, 127 NYS 75. 

16. D. C—Colbert v. Anacostia, 
ete:, RCo. 41 Appel. 

Ga.—Southern Express Co. v. B. R. 
Blectric Co., 126 Ga. 472, 55 SH 254. 

Towa.—E.llis v. Sanford, 106 Iowa 
743, 75 NW 660. ; é 

N. Y.—Eldridge v. Terry, etc., Co., 
145 App. Div. 560, 129 NYS 865; Kim- 
ball v. O’Dell, ete., Co., 138 App. Div. 
409, 122 NYS 755. 

Pa.—Wingrove v. Central Penn. 
Tract. Co., 237 Pa. 549, 85 A 850. 

Va.—Norfolk, etc., R. Co. v. Brown, 
91 Va. 668, 22 SEH 496. 

“Tt has been argued that the failure 
of the plaintiff to call her daughter, 
who was present in court, as a wit- 
ness, raises a strong presumption of 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and a fortiori is not conclusive;7 nor does failure 
to call the witness necessarily amount to a posi- 
tive admission of the truth of the evidence which 
he might have been called to contradict.1® The pro- 
bative force of the inference varies with the strength 
of the inducement to eall the witness were his evi- 
dence favorable,!® and is intensified where a party 
declines to avail himself of such evidence to meet a 
prima facie case of fraud or illegality.?° 

A party’s reasons for failure to subpena a partic- 


law against the plaintiff. The daugh- 
ter’s name appears as a witness to 
the release. Plaintiff undertakes to 
excuse this failure on the ground that 
her testimony shows that the daugh- 
ter was not present during the inter- 
view; and further argues that it was 
for the defendant to call the witness 
to contradict plaintiff, and corroborate 
the claim agent. It would be more 
Satisfactory had the plaintiff intro- 
duced the daughter’s evidence; but 
be this as it may, the question that 
we have to determine turns upen the 
legal sufficiency of the testimony 
actually produced before the jury, 
and not upon what might have been 
produced.” Colbert v. Anacostia, etc., 
RCo. 41) App: (Ds Cock, Ars: 

17. U. S.—Dickinson v. Scruggs, 
242 Fed. 900, 155 CCA 488. 


La.—Baptiste v. Fourchy, 49 La. 
Ann. 1627, 22 S 8336. 
Mich.—Woodhull v. Whittle, 63 


Mich. 575, 30 NW 368. 

N. Y.—Storm v. Phenix Ins. Co., 15 
NYS 281 [aff 133 N. Y. 656 mem, 31 
NE 625 mem]. 

Pa.—Shannon v. Castner, 2% Pa. 
Super. 294. 

18. Meyer v. Minsky, 128 App. Div. 
589, 112 NYS 860. 

19. Southern R. Co. v. Acree, 9 Ga. 
A. 104, 70 SE 352; Reehil v. Fraas, 
129 App. Div. 563, 104 NYS 17 [rev on 
other grounds 197 N. Y. 64, 90 NE 
340]; Stickney v. Ward, 21 Misc. 449, 
47 NYS 5973. In re Broach,-172. N.C. 
520, 90 SE 681. 

20. Cheney v. Gleason, 125 Mass. 
166; Eldridge v. Terry, 145 App. Div. 
560, 129 NYS 865; Knight v. Capito, 


23 W. Va. 639. 

21. Ray v. Camp, 110 Ga. 818, 36 
SEH 242. 

22. Cole v. Lake Shore, etc., R. Co., 


95 Mich. 77, 54 NW 638; Howard v. 
Zweigart, (Mo.) 197 SW 46; Brown v. 
Schock, 77 Pa. 471; Walker v. Dickey, 
44 Tex. Civ. A. 110, 98 SW 658. 

fa] Showing avoidance of ap- 
pearance.—Testimony that one of the 
defendants was in the city during the 
trial of his case for several days, and 
that he not only made no appearance 
in the courthouse, but that plaintiff 
was unable to have a_ subpoena 
served on him, is admissible as tend- 
ing to show that he left the city to 
avoid appearing in court. Walker v. 
Dickey, 44 Tex. Civ. A. 110, 98 SW 
658. 

23. Colo.—Campbell v. Creighton, 
1 WG 22 Sy (a5 

Ill.— Central Stock, etc., Exch. v. 
Chicago Bd. of Trade, 196 Ill. 396, 
63 NE 740; Barron v. Levinson, 191 
Til. A. 35. 

Ind.—Abelman v. Haehnel, 57 Ind. 
A. 15, 103 NE 869; Judy v. Jester, 53 
Ind. A. 74, 100 NE 15. 

Jowa.—Shideler v. Naughton, 163 
Iowa 616, 145 NW 280. 

Kan.—Belknap Hardware Mfg. Co. 
v. Sleeth, 77 Kan. 164, 93 P 580. 

La.—Levitan’s Succe., 143 La. 1025, 
79 S 829; Drysdale’s Succ., 127 La. 890, 
54 S 138; State v. Jahraus, 117 La. 
286, 41 S 575, 116 AmSR 208; Prater 
v. Pritchard, 6 La. Ann. 729; Whiting 
v. Ivey, 3 La. Ann. 649. 


Me.—State v. McAllister, 24 Me. 
139. : 
Md.—Arthur v. Morrow, 131 Md. 


59, 101 A 777, LRA1918A 400; Safe 
Deposit, etc., Co. v. Turner, 98 Md. 
22, 55 A 1023. 

Mass.—Rioux v. Cronin, 222 Mass. 
131, 109 NE 898; Berenson vy. Conant, 
214 Mass. 127, 101 NE 60; Kelley v. 


Poston, 201 Mass. 86, 87 NE 494; Mc- | 
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an inference that 


Donough v. O’Niel, 113 Mass. 92; 
Whitney v. Bayley, 4 Allen 173. 
Mich.—Woodard v. Walker, 192 


Mich. 188, 158 NW 846; Cole v. Lake 
Shore, ete., R. Co., 95 Mich. 77, 54 
NW 638. 

Mo.—Barber v. Nunn, 205 SW 14; 
Lamport v. 4tna L. Ins. Co., 199 SW 


1020,- 1025 [cit Cyc]; Howard v. 
Zweigart, 197 SW 46; Connecticut 
Mut. (ii sins) 4Co,.viw Smith, .1L7 Mo: 


261, 22 SW 6238, 38 AmSR 656; Gross- 
man _v. American Ins. Co., (A.) 204 
SW 947. 

. N. H.—White Mt. Freezer Co. v. 
Murphy, 101 A 357. 

N. J.—Eckel v. Eckel, 49 N. J. Eq. 
587, 27 A 433. 

N. Y.—Jenner v. Shope, 205 N. Y. 
66, 98 NE 325; Mullen v. Quinlan, 195 
N. Y. 109, 87 NE 1078, 24 LRANS 511; 
Nutting v. Kings County El. R. Co., 
21 App. Div. 72, 47 NYS §o7; Townley 
v. Polansky, 173 NYS 677; Reiter v. 
Ziegler, 121 NYS 324; Anker v. Smith, 
87 NYS 479; Boler v. Sorgenfrei, 86 
NYS 180. 

Okl1.—Caldwell v. Stevens, 167 P 610. 

Or.—Bonelli v. Burton, 60 Or. 429, 
L235 ot. 

Pa.—Hall v. Vanderpool, 156 Pa. 
152, 26 A 1069. 

Porto Rico.—Le Brun v. Romero, 
3 Porto Rico Fed. 225; Quilichini v. 
Agostini, 2 Porto Rico Fed. 258. 
nee C.—Johnson v. Boon, 28 S. Cc. L. 


Tex.—Farmers’ Guaranty State 
Bank v. Burrus Mill, ete., Co., (Civ. 
A.) 207 SW 400; Mason v. Olds, (Civ. 
A.) 198 SW 1040; Day v. Williams, 
(Civ. A.) 193 SW 239; Knights” of 
Maccabees of the World v. Hair, 
(Civ. A.) 192 SW 801; Texas, etc., R. 
Co. v. Jones, (Civ. A.) 187 SW 1717; 
Darby v. Roberts, 3 Tex. Civ. A. 427, 
22 SW 529. 

Va.—Carson v. J. L. Mott Iron 
Works, 117 Va. 21, 84 SE 12; Cop- 
perthite v. Loudoun Nat. Bank, 111 
Va. 70, 68 SE 392; Aragon Coffee Co. 
v. Rogers, 105 Va. 51, 52 SE 843, 8 
AnnCas 628. 

Wash.—Harold v. ‘Toomey, 92 
Wash. 297, 158 P 986, 987 [cit Cyc]. 

Eng.—Barker v. Furlong, [1891] 2 
Chieti: 

Can.—Koop v. Smith, 51 Can. S. C. 
554 [allowing app 20 B. C. 372, 20 
DomLR 440, 29 WestLR 872, 7 West 
Wkly 416]. 

Se ay amr a v. McCuaig, 13 Man. 

0. 

N. B.—Briggs v. McBride, 17 N. B. 
6638. 

{a] The failure of an indorser or 
a note, who took it up from a holder, 
to give evidence is sufficient to raise 
a presumption that he participated 
with the payee in the fraudulent ne- 
gotiation of the instrument. Beren- 
son v. Conant, 214 Mass. 127, 101 NE 


60. 

[b] Failure to answer interroga- 
tories.—Interrogatories propounded 
to a party and which he refuses to 
answer must be taken as confessed, 
in the absence of reasons excusing 
such failure. Locust v. Randle, 46 
Tex. Civ. A. 544, 102 SW 946. 

{c] Party held for perjury.—The 
fact that plaintiff did not take the 
stand to contradict important testi- 
mony of another witness, which 
tended to show that plaintiff’s claim 
was unfounded, could be properly 
considered by the jury, although the 
sheriff during the trial had been or- 
dered by the judge to retain plaintiff 
in custody to answer to a charge of 
perjury. Kelley v. Boston, 201 Mass. | 


(22 Cygel 2d 


ular witness are not a proper subject matter of in- 
vestigation, where it was no more incumbent upon 
him than upon the other party to procure the testi- 
mony of such witness.?1 

(5) Failure of Party to Testify. The 
nonappearance of a litigant at the trial?? or his fail- 
ure to testify?* as to facts material to his case?4 and 
as to which he has especially full knowledge?® creates 


he refrained from appearing or tes- 


tifying because the truth, if made to appear, would 


86, 87 NE 494. 

{[d] Where a party’s deposition 
has been introduced in evidence no 
presumption against him arises from 
his failure to take the stand. Lam- 
port v. General Accident, ete., Corp., 
272 Mo. 19, 197 SW 95. 

24 Ill—SBarron vy. Levinson, 191 
Ana SDs 

Kan.—Belknap Hardware Mfg. Co. 
v. Sleeth, 77 Kan. 164, 93 P 580. 

La.—State v. Jahraus, 117: La. 286, 
41 S 575, 116 AmSR 208; Bastrop 
mage Bank v. Levy, 106 La. 586, 31S 


Mass.—Aldrich  v. Aldrich, 215 
Mere 164, 102 NE 487, AnnCasi914C 


Mo.—Abney v. Marshall, 124 Mo. 
A. 483, 101 SW 694; Werner v. Litz- 
ee 45 Mo. A. 106. 


. Y¥.—Loper v. Askin, 178 App. 
Div. 163, 164 NYS 1036. 

Tenn.—Jackson v. Blanton, 2 
Baxt. 63. 

Tex.—Miller v. Poulter, (Civ. A.) 
189 SW 105; Texas, etc., Co. sty. 
Jones, (Civ. A.) 187 SW 717. 

Wash.—-Harold v. Toomey, 92 


Wash. 297, 158 P 986. 

[a] Where a will presented for 
probate is attacked (1) as a forgery, 
and proponent repeatedly fails to 
testify as to pertinent facts relating 
to the will in his possession when his 
testimony could clear up many doubt- 
ful matters, it casts suspicion on the 
will, especially where he is a prin- 
cipal legatee. Drysdale’s Succe., 127 
La. 890, 54 S 138. (2) But it has been 
held that the failure of proponent of 
a will, contested on the ground of pro- 
ponent’s undue influence, to testify, 
does not justify an inference that, 
if she had testified, her testimony 
would have been prejudicial to the 
validity of the will. Aldrich v. Al- 
drich, 215 Mass. 164, 102 NE 487, 
AnnCasi1914C 906. 

25. U.S.—Kirby v. Tallmadge, 160 
U. S. 379, 16 SCt 349, 40 L. ed. 463° 
The Silver Moon, 22 F. Cas. No. 
12,856, 1 Hask. 262. 

Ga.—Wood v. Wilson, 145 Ga. 256, 
88 SE 980. 
ot il.—Barron v. Levinson, 191 Ill. A. 
uo. 

Kan.—Belknap Hardware Mfg. Co. 
Sleeth, 77 Kan. 164, 93 P 580. 
La.—Bastrop State Bank vy. Levy, 
106 La. 586, 31 S 164; Union Parish 
eee Bd. v. Trimble, 33 La. Ann. 
1073. 

Me.—Union Bank v. Stone, 50 Me. 
525, 79 AmD 631; Perkins v. Hitch- 
cock, 49 Me. 468; Page v. Smith, 25 
Me. 256. 

Mich.—Cole v. Lake Shore, etce., R. 
Co., 81 Mich. 156, 45 NW 983. 

Mo.—Schooler v. Schooler, 258 Mo. 
83, 96, 167 SW 444 [quot Cyc]; Con- 
necticut Mut. L. Ins. Co. v. Smith, 
117 MS. 261, 22 SW 623, 38 AmSR 
656; Mabary v. McClurg, 74 Mo. 575; 
Thomas v. Equitable L. Assur. Soc., 
(A.) 205 SW 5383; Werner v. Litz- 
singer, 45 Mo. A. 106; Strohmeyer v. 
Zeppenfeld, 48 Mo. A. 268. 

N. H.—White Mt. Freezer Co. v. 
Murphy, 101 A 357. 

N. Y.—Dowling v. Hastings, 211 N. 
Y. 199, 105 NE 194; Jenner v. Shope, 
205 N. Y. 66, 98 NE 325 [aff 140 App. 
Div. 911 mem, 125 NYS 1151 mem]; 
Nutting v. Kings County El. R. Co., 
21 App. Div:.72, 47 NYS 327; Ham vy. 
Gilmore, 7 Misc. 596, 28 NYS 126; 
Watson v. Oswego St. R. Co. 7 Misc. 
562, 28 NYS 84 

Pa.—Brown v. Schock, 77 Pa. 471. 

Porto Rico.— Le Brun v. Romero, 3 


Vv. 
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not aid his contention.?® 


Evasive answers given by a party when testifying 
as a witness have practically the same effect as a 
refusal to testify, and warrant an inference that 
direct and truthful answers would have been un- 


favorable to his contentions.?? 
Strength of inference. 


Porto Rico Fed. 225. 

Tenn.—Standard Oil Co. v. State, 
117 Tenn. 618, 100 SW 705, 10 LRANS 
1015; Weeks v. McNulty, 101 Tenn. 
495, 48 SW 809, 70 AmSR 693, 43 
LRA 185; Dunlap v. Haynes, 4 Heisk. 
476. 

Tex.—Day v. Williams, (Civ. <A.) 
193 SW 239; Knights of Maccabees 
of the World v. Hair, (Civ. A.) .192 
SW 801; Atchison. etc., R. Co. v. 
Smith, (Civ. A.) 190 SW 761, 773 
[cit Cye]; Texas, etc., R. Co. v. Jones, 
(Civ. A.) 187 SW 717; Muckelroy_v. 
’ House, 21 Tex. Civ. A. 673, 52 SW 
1038. 

Va.—Murphy’s Hotel Co. v. Hern- 
don, 120 Va. 505, 91 SE 634; Carson v. 
J. Ll. Mott Iron Wks., 117 Va. 21, 84 SE 
12; Copperthite v. Loudoun Nat. 
Bank, 111 Va. 70, 68 SE 392; Aragon 
Coffee Co. v. Rogers, 105 Va. 51, 52 
SE 843, 8 AnnCas 623. a> 


Wash.—Harold  v. 
Wash. 297, 158 P 986. 

N. B.—Gremley v. Stubbs, 39 N. B. 
21; Tufts v. Hatheway, 9 N. B. 62. 

“ ‘Knowing the truth and omitting 
to speak, every inference warranted 
by the evidence should be indulged 
against them.’ Wylde v. New Jersey 
Northern, BR. (Co.,9-538, W.-Y: 1565.14 
AbbPrNS 218.” Jenner v. Shope, 205 
N. Y. 66, 72, 98 NE 325 [aff 140 App. 
Div. 911, 125 NYS 1151]. 

“When a defendant can by his ‘own 
testimony throw light upon matters 
at issue necessary to his defense and 
peculiarly within his knowledge, if 
the facts exist, and fails to go upon 
the witness stand, the presumption is 
raised, and will be given effect to, 
that the facts do not exist.’ Bastrop 
State Bank v. Levy, 106 La. 591, 31 
S 164.” State v. Jahraus, 117 La. 
286, 41 S 575, 116 AmSR 208. 

26. See supra notes 22-25. 

[a] Failure of one of several de- 
fendants to testify.—Where defend- 
ants in a suit fail to produce one of 
the defendants as a witness, or his 
deposition, and his testimony under 
the circumstances of the case is of 
lasting importance to the other de- 
fendants, and the failure to produce 
him is not explained, the court will 
expect from the remaining defend- 
ants evidence of a character that is 
elear and convincing to sustain their 
defense, and any uncertainties in the 
evidence which he might have cleared 
up will be resolved in favor of the 
complainant. Johnston v. McKenna, 
76 N. J. Ea. 217, 74 A 284 [aff 77 N. 
J. Eq. 555, 78 A 19]. 

[b] “Where the deposition of. a 
non-resident party is taken at the 
instance of the adverse party, the 
refusal of such witness to testify to 
material matters appearing to be 
_ within his knowledge, where no suf- 
ficient reason is given for such re- 
fusal, is the denial of a substantial 
right, and warrants the inference that 
the matter or information so with- 
held would, if divulged, have been 
unfavorable to such witness and of 
benefit to the party seeking it.” 
Belknap Hardware Mfg. Co. v. Sleeth, 
77 Kan. 164, 93 P 580. 

{e] In criminal cases no presump- 
tion against a defendant arises from 
his failure to testify. See Criminal 
Law § 1022. 

27. Lally v. Cash, 18 Ariz. 574, 164 
P 443; D’Addio v. Hinckley Render- 
ing Co., 213 Mass. 465, 100 NE 647, 
AnnCas1914A 907. 

28. Meyer v. Minsky, 128 App. Div. 


Toomey, 


The failure of a party to 
testify does not amount to a positive admission of 
the truth of the evidence of the other party,?* nor 
does it in itself supply the place of evidence of ma- 


EVIDENCE 


[§ 57 


terial facts,29 and there is no rule which binds the 


589, 112 NYS 860. 

29: U. S.—W. F. Corbin v. -U. S., 
181 Fed. 296, 104 CCA 278. 

Ariz.—Lally v. Cash, 18 Ariz. 574, 
164 P 448. : 

D. C.—MecDaniel v. Parish, 4 App. 
213: 

1ll.—Duffy v. Jacobson, 185 Ill. A. 
472. 

Mich.—Blackman v. Andrews, 150 
Mich. 322, 114 NW 218. 

Mo.—Diel v. Missouri Pac. R. Co., 


37 Mo. A. 454. 

N. Y.—Loper v. Askin, 178 App. 
Div. 163, 164 NYS 1036. 

[a] he rule does not shift the 
burden of proof, so as to relieve the 
party upon whom the burden rests 
from the necessity of establishing a 


prima facie case. Blackman v. An- 
drews, 150 Mich. 322, 114° NW 218; 


Werner v. Litzsinger, 45 Mo. A. 106; 
Meagley v. Hoyt, 125 N. Y. 771, 26 
NE 719. 


{b] Ina suit to secure the probate 
of a will, the failure of a party to 
take the stand as a witness may 
strengthen the inference to be legiti- 
mately drawn from testimony in the 
ease, but does not warrant an in- 
ference in no manner justified by that 
testimony. Blackman v. Andrews, 
150 Mich. 322, 114 NW 218. 

30. Ark.—Fordyce v. McCants, 55 
Ark, 384, 18 SW 3871. 

Ga.—Thompson v. Davitte, 59 Ga. 
472. 

Mich.—Cole v. Lake Shore, etc., R. 
‘Co., 81 Mich. 156, 45 NW 983. 

N. Y.—Bleecker v. Johnston, 69 N. 
22/309. 

S. D.—Enos v. St. Paul F. & M. Ins. 
Co., 4S. D. 689, 57 NW 915, 46 AmSR 
796. 

31. UU. S—Adams v. Johnson, 107 
U.S. 251, 2 SCt 246, 27 L. ed. 386; The 
Silver Moon, 22 F. Cas Neo. 12,856, 
Hask. 262. < 

Ala.—Payne v. Crawford, 102 Ala. 
387, 14 S 854. 

Ark.—Fordyce v. McCants, 55 Ark. 
384, 18 SW 371; Felton v. Leigh, 43 
Ark. 498, 3 SW 638; Matthews v. 
Lanier, 33 Ark. 91. 

Towa.—State v. Rodman, 
456, 17 NW 668. 

Kan.—Belknap Hardware Mfs:. 
v. Sleeth, 77 Kan. 164, 94 P 580. 

La.—State v. Jahraus, 117 La. 286, 
41 $ 575, 116 AmSR 208; Union Parish 
Sa Bd. v. Trimble, 33 La. Ann. 


Me.—Page v. Smith, 25 Me. 256. 
Md.—Safe Deposit, ete., Co. v. Tur- 
ner, 98 Md. 22, 55 A 1023. — 
Mass.—McDonough v. QO’Niel, 113 
Andrews, 150 


Mass. 92. 

Mich.—Blackman ¥. 

Mich. 322, 114 NW 218; Warren vy. 
Holbrook, 95 Mich. 185, 54 NW 712, 
35 AmSR 554; Cole v. Lake Shore, etce., 
R. Co., 81 Mich. 156, 45 NW 9838; Cole 
v. Lake Shore, ete., R. Co., 95 Mich. 
77, 54 NW 6388; Lake v. Nolan, 81 
Mich. 112, 45 NW _ 376; Mooney v. 
Davis, 75 Mich. 188, 42 NW 802, 13 
AmSR 425; Tompkins v. Hitchcock, 
69 Mich. 121, 36 NW 742. 

Miss.—Bunckley v. Jones, 79 Miss. 
1, 29 S 1000. 

Mo.—Connecticut Mut. L. Ins. Co. 
v. Smith, 117 Mo. 261, 22 SW 623, 38 
AmSR 656; Leeper v. Bates, 85 Mo. 
224; Goldsby v. Johnson, 82 Mo. 602; 
Mabary v. McClurg, 74 Mo. 575; Bald- 
win v. Whitcomb, 71 Mo. 651; Cass 
County v. Green, 66 Mo. 498; Hender- 
son v. Henderson, 55 Mo. 534; Werner 
v. Litzsinger, 45 Mo. A. 106; Stroh- 
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Co. 


jury to look to it to the exclusion of, or as negativ- 
ing, positive’ testimony.*° 
a circumstance to be considered by the court or jury 
in the determination of questions of fact upon which 
the testimony of the party would have shed light,** 
and in connection with an unequivocal statement on 
the other side, which, if untrue, could be disproved 
by his testimony, often furnishes strong evidence of 
| the fact asserted.®2 


Such failure is, however, 


meyer v. Zeppenfeld, 28 Mo A. 268. 

N. J.—Welsh v. Brown, 50 N. J. 
Hg. "387;- 26 Ay 568: 

N. Y.—Mulien v. Quinlan, 195 N. Y. 
109, 87 NE 1078, 24 LRANS 511; 
Bleecker v. Johnston, 69 N. Y. 309; 
Wylde v. New Jersey Northern R. Co., 
53 N. Y. 156, 14 AbbPrNS 213; Nutting 
v. Kings County El. R. Co., 21 App. 
Div. 72, 47 NYS 327; Brown v. Barse, 
10 App. Div. 444, 42 NYS 306; Ham v. 
Gilmore, 7 Misc. 596, 28 NYS 126; 
Watson v. Oswego St. R. Co., 7 Misc. 
562, 28 NYS 84; Anker v. Smith, 87 
NYS 479; Boler v. Sorgenfrei, 86 NYS 
180; Crary v. Crary, 18 NYS 753; In 
re Bernsee, 17 NYS 669. 

Pa.—Rice v. Com., 102 Pa. 408: 
Brown v. Shock, 77 Pa. 471. 
ten C.—Johnson v. Boon, 28 S. C. L. 

Ss. D.—Enos v. St. Paul F. & M. 
Ins. Co., 4 S. D. 639, 57 NW 919, 46 
AmSR 796. 

Tenn.—Weeks v. McNulty, 101 
Tenn. 495, 48 SW 809, 70 AmSR 693, 
43 LRA 185; Jackson v. Blanton, 2 
are 63; Dunlap v. Haynes, 4 Heisk. 

Tex.—Mitchell v. Napier, 22 Tex. 
120; Chandler v. Meckling, 22 Tex. 
36; Locust v. Randle, 46 Tex. Civ. 
A. 544, 102 SW 946; Walker v. Dickey, 
44 Tex. Civ. A. 110, 98 SW 658. 

Va.—Aragon Coffee Co. v. Rogers, 
105 Va. 51, 52 SE 8438, 8 AnnCas 623. 

[a] It is proper for the court to in- 
struct the jury that they may take 
into consideration the party’s failure 
to testify. Perkins v. Hitchcock, 49 
Me. 468; Cole v. Lake Shore, etc., R. 
Co., 81 Mich. 156, 45 NW 983, 95 Mich. 
77, 54 NW 638; Money v. Davis, 75 
Mich. 188, 42 NW 802, 18 AmSR 425; 
Watson v. Oswego St. R. Co., 7 Mise. 
562, 28 NYS 84; Jackson v. Blanton, 2 
Baxt. (Tenn.) 63. 

32. U. S—The Silver Moon, 22 F. 
Cas. No. 12,856, 1 Hask. 262. 

Mo ah oe os v. Lanier, 33 Ark. 
- Colo.—Union Pac. R. Co. v. Hepner, 
3 Colo. A. 313, 33 P 72. 

Ga.—Wood y. Wilson, 145 Ga. 256, 
88 SE 980, 982 [cit Cyc]. 

Ill.—Peo. v. Wrenglarz, 201 Ill. A. 
nee v. McGregor, 156 IIl. 


Kan.—Hardware Mfg. Co. v. Sleeth, 
77 Kan. 164, 93 P 580. 

La.—Levitan’s Suce., 143 La. 1025, 
79 S 829; Drysdale’s Succ., 127 La. 890, 
54S 138; Prater v. Pritchard, 6 La. 
Ann. 729. 

NE re erage v. Hitchcock, 49 Me. 

Mass.—Rioux v. Cronin, 222 Mass. 
131, 109 NE 898; D’Addio v. Hinckley 
Rendering Co., 213 Mass. 465, 100 NH 
647, AnnCas1914A 907. 

Mich.—Woodard yv. Walker, 192 
Mich. 188, 158 NW 846; Heath v. 
Recent - ach 457. 

iss.—Bunckley v. Jones, iss. 
1, 29 S 1000. f ee 

Mo.—Barber v. Mann, 205 SW 14; 
Lamport v. 4itna L. Ins. Co., 199 SW 
1020, 1025 [cit Cyc}; Schooler v. 
Schooler, 258 Mo. 83. 96, 167 SW 444 
[quot Cyc]; Thomas vy. Equitable L. 
Assur. Soc., (A.) 205 SW 533. 

Diy SeOci: $60; elvan Bete: 
* ’ ; ue ah — 
nase rr etoarnk ae Ay eels 
r.—Bonelli v. Burton, 
ae 61 Or. 429, 
Sr eee ye genom, ¢ Kulpic2725 2 
ilippine.—Worcester v. 
22 Philippine 42. ua enanee 
Tenn.—Fisher v. Travelers’ Ins. Co, 


For later cases, developments and changes in the law see cumulative Annotations, 


____ 
same title, page and note number, 
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Testimony of party unnecessary. 


presumption can arise from the failure of a party to 
testify, where there is no fact in issue as to which it 
is material or necessary to call him as a witness,®* 
or where it is shown that he has no personal knowl- 
edge of the facts in issue;** and if all doubt as to the 
truthfulness of one party’s contention is removed 
by positive evidence proceeding from the witnesses 
introduced against him, no presumption detrimental 
to him can be indulged from his failure to testify, 
as without subjecting himself to the imputation of 
withholding evidence he may properly rely on that 
which his adversary introduces, where it is uncon- 
So also where the party upon whom the 
burden of proof rests has failed to make out a prima 
facie case, the failure of the adverse party to testify 
raises no unfavorable inference against him.*6 
Where failure to testify explained. No unfavor- 
‘able inference arises from a failure of a party to 
testify where such failure is fully and satisfactorily 


tradicted.*® 


EVIDENCE 


No unfavorable 


is not sufficient 


[§ 58] 


amination. 


explained,®’ as for example where he is unavoidably 


124 Tenn. 450, 138 SW 316, AnnCas 
1912D 1246. 

Tex.—Missouri, ete., R. Co. v. Day, 
104 Tex. 237, 136 SW 435, 34 LRANS 
111; Walker v. Dickey, 44 Tex. Civ. A 
110, 98 SW 658. 

Vt—F itzgerald v. Metropolitan L. 
Ins. Co., 90 Vt. 291, 98 A 498. 

Va.— Atagon Coffee Co. v. Rogers, 
105 Va. 51, 52 SE 8 3, 8 AnnCas 623. 

Wash.—Warnock vv. _ Itawis, 38 
Ween 144, 80 P 297. 

W. Va. — Huntington Plumbing, etc., 
Harvey Coal, ete., Co., 73 W. 
Va. 527, 80 SE 871; Cooper v. Upton, 
60 W. Va. 648, 655, 64 SE 523 [cit 


Man.—Miller v. McCuaig, 13 Man. 
220 pet, Barker v. Furlong, (1891) 


(2een 

N. B.—St. John River SS. Co. v. 
Star Line SS. Co., 40 N. B. 405; Leslie 
v. Hanson, 12 N. B, 263: 

[a] ‘Where a party is accused of 
fraud and makes no denial of the ac- 
cusation there is a_ particularly 
strong inference against him. Bel- 
knap Hardware Mfg. Co. v. Sleeth, 77 
Kan. 164, 98 P 589; Cowsert v. School- 


Cyc]. 


-er, 258 Mo. 96, 167 SW 447; Schooler 


v. Schooler, 258 Mo. 83, 167 SW 444; 
Stephenson v. Kilpatrick, 166 Mo. 
262, 65 SW 773; Connecticut Mut. L. 
Ins. Co. v. Smith, 117 Mo. 261, 22 SW 
623, 38 AmSR 656; Summers v. Kel- 
ler, 152 Mo. A. 626, 133 SW 1180; 
Brown v. Schock, 77 Pa. 471. 

' 33. Farrand v. Aldrich, 85 Mich. 
593, 48 NW 628. 

34, Hitchcock v. Davis, 87 Mich. 
629, 49 NW 912; Wilson v. St. Louis, 
ete., R. Co., 108 Mo. 588, 18 SW 286, 
382 AmSR 624; Weeks v. McNulty, 
101 Tenn. 495, 48 SW 809, 70 AmSR 
693, 43 LRA 185. 


[al Transaction consummated 
through employees.—An unfavorable 
presumption will not be indulged 


against defendant failing to appear 
and testify on a business matter in 
issue, where it appears that it was 
transacted through his subordinates, 
and that he was not familiar with its 
details. Wilson v. St. Louis, etc., R. 
Co., 108 Mo. 588, 18 SW 286, 32 AmSR 
624 


835. McGar v. Adams, 65 Ala. 106; 
Murphy’s Hotel Co. v. Herndon, 120 
Va. 505, 91 SE 634. 

36. U: S.—wU. S. v. Cowart, 205 Fed. 
316; W. F. Corbin v. U. S., 181 Fed. 
296, 104 CCA 278. 


Ala.—Pollak v. Davidson, 87 Ala. 
551, 6S 31 
Ark, ven iaaee Mills “ete: | Com, 


Cooper, 90 Ark. 326, 119 SW 672. 

N. Y.—Loper v. Askin, 178 App. Div. 
163, 164 NYS 1036. 

Vt.—McDuffee v. Boston, etc., R. 
Co., 81 Vt. 52, 69 A 124, 130 AmSR 
1019. 

37. U. S.—Astruc v. Star _Co., 193 
Fed. 631, 118 CCA 499, “40 LRANS 19 
{rev 182 Fed. 705]. 

Conn.—Throckmorton vy. Chapman, 


65 Conn. 441, 32 A 930. 
Ill.—Lowe v. Massey, 62 Ill. 47; 
plareoullle v. Hitchcock, 101 Ill. A. 


Iowa.—Townsley v. Townsley, 167 
Iowa 226, 149 NW 262; Cramer v. 
Burlington, 49 Iowa 213. 

La.—New Orleans v. Gauthreauz, 
32 La. Ann, 1126. 

Mich.—In re Spark, 198 Mich. 421, 
164 NW 267; Farrand v. Aldrich, 85 
Mich. 593, 48 NW 628 

N. Y.—Brown v. Barse, 10 App. Div. 
444, 42 NYS 306; Woodruff v. Hurson, 
32 Barb. 557. 

Oh.—Miami, etc., 
Baily, 37 Oh. St. 104. 

Tenn.—Fisher v. Travelers’ Ins. Co., 
124 Tenn. 450, 138 SW 316, AnnCas 
1912D 1246. 

{a] Insufficient reasons.—Where, 
in an action on an accident policy for 
the death of plaintiff’s wife, defend- 
ant proved facts justifying an in- 
ference that plaintiff was the cause 
of his wife’s death, it was no suffi- 
cient explanation of plaintiff’s fail- 
ure to testify that he shrank from 
the humiliation of having to repeat 
his infidelities to his wife, as he had 
been compelled to do on cross-ex- 
amination in a former action on a 
policy on his wife’s life in another 
insurance company, and other dis- 
creditable happenings at the time of 
and during his marriage. Fisher v. 
Travelers’. Ins. Co., 124 Tenn. 450, 
138 SW 316, AnnCas1912D 1246. 

38. Pollak v. Davidson, 87 Aja. 551, 
6 S 312; Koop v. Smith, 20 B. C. 372, 
20 DomLR 440, 29 WestLR 872, 7 
WestWkly 416 [app allowed 51 Can. 
S.C. 544]. 

{a] Til health—Where defendant 
was shown to be unable to attend the 
trial on account of ill health, and her 
application for a postponement of 
the trial has heen denied, as it -did 
not appear probable that her health 
would improve, no unfavorable in- 
ference is to be drawn against her 
from her failure to give evidence 
where plaintiff insists upon proceed- 
ing with the trial. Koop v. Smith, 
20 B. C. 372, 20 DomLR 440, 29 West 
LR 872,7 West Wkly 416 [app allowed 
51 Can. S. C. 544]. A 

39. Terre Haute, ete., Tract. Co. 
v. Ellsbury, (Ind. A.) {21 NE 299; 
Cramer v. Burlington, 49 Iowa 213. 

40. Irvine v. Minshull, 60 Colo. 
112, 152 P 1150; Townsley v. Towns- 
ley, 167 Towa 226, 149 NW 262. 


Turnpike Co. v. 


41. Woodward v. Walker, 192 
Mich. 188, 158 NW 846. 
42. Thompson v. Davitte, 59 Ga. 


472: Lowe v. Massey, 62 Ill. 47; 
Princeville v. Hitchcock, 101 Ill. A. 
589 


43. Union Pac. R. Co. v. Botsford, 
TAIMte Somebo, 11 “SCt* 10003935 ded. 
7134; Cedartown v. Brooks, 2 Ga. A. 
583, 59 SE 836; Schlechte v. Chicago 
Blectric Transit Comms TH Aheie Tsit; 
185; Austin, etc., R. Co. v. Cluck, 97 
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absent from the trial,’ or his mind is impaired,*® or 
he is meompetent as a witness.*° But a claim that a 
party was too nervous to attend the trial and testify 


to prevent unfavorable inferenees 


arising from his failure.* 

A contrary view has been asserted in a few cases 
holding that no intendment should be made against 
a party because he does not testify for himself, as 
various motives may influence a party to forego be- 
coming a witness in his own behalf beside the eon- 
sciousness that the faets within his knowledge, if 
disclosed, would make against his own side of the 
case and in favor of that of his adversary.*? 

(6) Refusal to Submit to Physical Ex- 

A party’s refusal to submit to a physical 
examination in an action involving personal injuries 
to him justifies an inference that such examination 
would disclose that the injuries are less serious than 
is elaimed,** although it has not the foree of an.ad- 
mission to that effect.** 


Tex. 172, 77 SW 408, 104 AmSR 893, 
1 AnnCas 261 [rev (Civ. A.) 73 SW 
569]; Gulf, ete., R. Co. v. Booth, (Tex. 
aie A.) 97 SW _ 128; Missouri, etc., 

Co. v. Mitchell, 40 Tex. Civ. A. 633, 
30 SW 716; Houston Electric Co. v. 
Lawson, 37 Tex. Civ. A. 193, 85 SW 


459. 


“Tf the plaintiff refuses to submit 
to such an examination the fact of 
refusal is a matter for the jury to 
consider in passing upon testimony 
as to the extent, character and per- 
manency of spas injuries. In 
Union Pac. R. Co. v. Botsford, 141 
U. S. 250, 11 SCt 1000, 35 L. ed. 734, 
it is said that if one ‘unreasonably rev 
fuses to show his injuries, when asked 
to do so, that fact may be considered 
by the jury as bearing on his good 
faith, as in any other case of a party 
declining to produce the best evidence 
in his power.’ To the same effect is 
what was said in Freeport v. Isbell, 
93 Ill. 381. And in Sandwich v. Do- 
lan, 42 Tll. A. 53, it was said by Mr. 
Justice Cartwright: ‘If she h2d re- 
fused to submit to an examination 
which would disclose the truth, it 
would tend to show that the symp- 
toms were exaggerated or feirned.’ 
While a plaintiff has the right to re- 
fuse to submit to a physical exami- 
nation, the defendant is entitled to 


“have the fact of such refusal put be- 


fore the jury clearly and unequivo- 
eally.” Schlechte v. Chicago Electric 
Transit Co., supra. 

fa] The party may be asked at the 
trial whether he is willing to submit 
to such an examination. Schlechte v. 
Chicago Electric Transit Co., 157 Ill. 
A. 181; Gulf, etc., R. Co. v. Booth, 
(Tex. Civ. A.) 97 SW 128. 

[b] Interested or partisan phy- 
sicians.—‘‘No case has yet gone so far 
as to say that the refusal of a plaintiff 
in a suit for personal injuries to sub- 
mit his person to the examination of 
the defendant’s private physician is 
a pertinent and material fact to go 
to the jury upon the question of the 
plaintiff’s good faith. . . Reason 
and justice do not require ‘that he sub- 
mit himself to the examination of 
interested or partisan physicians, 
nor that his refusal to do so should be 
used against him on the trial as a 
circumstance against his good faith.” 
Artesian Belt R. Co. v. Young, (Tex. 
Civ. A.) 155 SW 672, 673. 

44, Tllinois Central R. Co. v. 
Downs, 122 Ill. A. 545, 549 (“It was 
held in Parker v. Enslow, 102) Tl. 27:2, 
40 AmR 588, that a court has no 
power to require a plaintiff, in a suit 
for personal injuries, to be subjected 
to a physical examination at the in- 
stance of the defendant. The analo- 
gous proposition that a plaintiff may 
properly and legally decline to sub- 
mit to such examination, may be 
inferred. The majority of this court 
is, therefore, not prepared to hold 
that where a party merely insists or 
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[§ 59] 


be drawn by the jury.*® 
[§ 60] 


tempts to Prevent Investigation. 


attempts to prevent an investigation of the matter in 
controversy, such attempt may be shown, and will 
raise a presumption adverse to him.*® 


rests upon a legal right, such fact is 
competent as an admission against 
interest’’). % 

45. Privileged communications see 
Witnesses [40 Cyc 2352]. 

46. U. S.—Pennsylvania R. Co. v. 
Durkee, 147 Fed. 99, 78 CCA 107, 8 
AnnCas 790. 

Cal.—Cook v. Los Angeles R. Corp., 
169 Cal. 118, 145 P 1013 [foll Thomas 
v. Gates, 126 Cal. 1, 58 P 315]. 


Ind.—Brackney v. Fogle, 156 Ind. 


535, 60 NE 308. 

TIowa.—Lauer v. Banning, 152 Iowa 
99, 131 NW 783. 

Minn.—National German-American 
Bank v. Lawrence, 77 Minn. 282, 79 
NW 1016, 80 NW 363. 

Miss.—Johnson v. State, 63 Miss. 
313. 

Mo.—Arnold v. Maryville, 110 Mo. 
A. 254, 85 SW 107. 

Wash.—Lane v. Spokane Falls, etc., 
RCo; S2OwWasht TST SE 360 75 
AmSR 821, 46 LRA 153. 

Eng.—Wentworth v. Lloyd, 10 H. L. 
Cas. 589, 11 Reprint 1154. 

[a] Reason for rule.—‘If the fail- 
ure of the husband to call his wife 
as a witness in his behalf is to be 
construed as testimony, or as a Cir- 
cumstance against him, his privilege 
and option in the matter would be 
annulled, and he would be compelled, 
in all cases, to introduce her, or run 
the hazard of being convicted on a 
constrained, implied confession or ad- 
mission, or to make explanations for 
not introducing her which might in- 
volve the sacred privacy of domestic 
life.’ Johnson vy. State, 63 Miss. 313, 


317. 

{b2 MIlustration.—The fact that 
~laintiff in an action for injury did 
not call the physician who attended 
him at the hospital to testify as to 
his injuries should not be considered 
as detrimental to plaintiff’s case. 
Rump v. Woods, 50 Ind. A. 347, 98 
NE 369. 

47. Evans v. Trenton, 112 Mo. 390, 
20 SW 614; McClanahan y. St. Louis, 
ete:;, R. Co., 147 Mo. A. 386, 126 SW 
535; Gardner v. Benedict, 75 Hun 204, 
27 NYS 3. 

[a} Where the testimony would he 
merely corroborative, the failure to 
eall the person who occupied a con- 
fidential relation does not discredit 
the testimony of a witness who testi- 
fied as to the matter. Gardner v. 
Benedict, 75 Hun 204, 27 NYS 3. 

48. McCooe v. Dighton, etc. St. 
R. Co., 173 Mass. 117, 58 NE} 133; Peo. 
v. Hovey, 92 N. Y. 554; Wade v. Mt. 
Vernon, 133 App. Div. 389, 117 NYS 
356; Deutschman v. Third Ave. R. 
Con si iApp. Div. 503; S4NYS 1887; 
See also Gardner v. Benedict, 75 Hun 
204, 27 NYS 3 (where it was said that 
such inference, if any was to be 
drawn, was for the referee, with 
whose conclusion the court would not 
interfere). : 

[a] Insistence on privilege a proper 
subject for comment.—McCooe_ vy. 
Dighton, ete., St. R. Co., 173 Mass. 
117, 53 NE 132. 

49. Ill—Chicago City R. Co. v. 
McMahon, 103 Ill. 485, 42 AmR 29, 

Mass.—Hastings v. Stetson, 130 
Mass. 76. 

Mo.—State v. Mathews, 202 Mo. 


(7) Exclusion of Privileged Communica- 
tion.t® The more generally accepted view is that no 
unfavorable inference arises from a party’s failure 
to produce, or refusal to consent to the admission of, 
testimony of a witness as to privileged communica- 
tions between himself and such party ;*° but there is 
also authority for the view that under such cireum- 
stances an unfavorable inference will arise*’ or may 


14. Presumptions Arising From At- 
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[§ 61] C. Presumptions of Law—l. In Gen- 
A presumption of law is a rule of law 
announcing a definite probative weight attached by 
jurisprudence to a proposition of logic. _ 
assumption made by the law that a strong®® inference 
of fact is prima facie correct, and wiil therefore 
sustain the burden of evidence, until conflicting 
facts on the point are shown.®! Where such evidence 


It is an 


is introduced, the presumption at law is functus 


Where a party 


148, 100 SW 420. 

N. H.—Bailey v. Shaw, 24 N. H. 
297, 55 AmD 241. ‘ 

N. Y.—Hoag’ v. Wright, 174 N.Y. 
36, 66 NE 579, 68 LRA 163; Cruik- 
shank v. Gordon, 118 N. Y. 178, 23 NE 
457; Donohue v. Peo., 56 N. Y. 208. 

Eng.—Moriarty v. London, ete., R. 
Comal (OB waar 

50. Com. v. Frew, 3 Pa. Co. 492, 
496 (“A presumption of law estab- 
lishes a certainty; it is a uniform, 
constant rule, with conditions fixed 
and unvarying’’). 

[a] A conclusive presumption of 
law is an inference which must be 
drawn from proof of given facts, 
which no evidence, however strong, 
will be permitted to overcome. Bar- 
oul v. Terr, 13 Ariz. 302, 304, 114 P 

ae 

51. U. S.—Puget Sound Electric R. 
Co. v. Benson, 253 Fed. 710. 

Ind.—Cleveland, ete., R. Co. v. Wise, 
116 NE 299. 

Mass.—Dugegan v. Bay State St. R. 
Co., 230 Mass. 370, 119 NE 757, LRA 
1918E 680. 
ee H.—State v. Hodge, 50 N. H. 

Pa.—Tanner v. Hughes, 53 Pa. 289, 
291 (per Agnew J.); Com. v. Frew, 3 
PaniCom 49 25 

“Presumptions of law aré such in- 
ferences aS are warranted by the 
legal experience of courts in adminis- 
tering justice, and are _ usually 
founded upon reasons of public policy 
and social convenience and safety. 
Some of these presumptions have be- 
come so w@ll established as to be 
conclusive as rules of law, while 
others are only prima facie evidence, 
and may be rebutted.” Indianapolis 
v. Keeley, 167 Ind. 516, 527, 79 NE 
499 [rev (A.) 76 NE 1117). 

[a] Other definitions.—U. S. v. 
Sykes, 58 Fed. 1000; U. S. v. Searcey, 
26 Fed. 435; Kidder v. Stevens, 60 
Cal. 414; McCage v. Heacock, 34 Ill. 
476, 85 AmD 327; Indianapolis v. 
Keeley, 167 Ind. 516, 79 NE 499; Du- 
gas v. BHstiletts, 5 La. Ann. 559; 
Tilghman’s Suce., 7 Rob. (La.) 387; 
Elgin First Nat. Bank v. Adams, 82 
Nebr. 801, 118 NW 1055; Bow v. Al- 
lenstown, 34 N. H. 351, 365, 69 AmD 
489; Snediker v. Everingham, 27 N. J. 
L. 143; Territory v. Lucero, 8 N. M. 
543, 46 P 18; Leask v. Hoagland, 205 
N. Y¥. 171, 98 NE 395, AnnCasi913D 
1199 [rev 144 App. Diy. 138, 128 NYS 
1017, and reh den 205 N. Y. 594, 98 
NIX 1106]; Lyon v. Guild, 5 Heisk. 
(Tenn.) 175; Watrous v. Rodgers, 16 
Tex. 410. 

{b] “Presumptions of law are usu- 
ally grounded upon public policy, 
social convenience or safety, and are 
either such as the statutes expressly 
declare, or such inferences as the 
courts generally, in their legal ex- 
periences, have recognized and sanc- 
tioned in the administration of jus- 
tice. Many such presumptions have 
been established and are universally 
recognized—such as that persons 
know the contents of writings signed 
by them; that the contents of public 


records import notice; that persons | 


intend the natural consequences of 
their voluntary acts; and that public 
officers legally perform their official 


officio and drops out of sight.? 

[§ 62] 2. Capacity of Women for Childbearing. 
In England the courts have frequently acted on the 
inference that women, under various circumstances 
of age and other conditions, have become incapable 


duties. Individuals may avail them- 
selves of legal presumptions in pri- 
vate controversies, although they are 
most aptly invoked to subserve the 
public good.” Modern Woodmen of 
America v. Craiger, 175 Ind. 30, 32, 
92 NE 113, 93 NE 209 [rev (A.) 90 
NE 84]. 

[c] “A presumption of law is drawn 
from a particular undisputed fact, or 
as a conclusion of the law itself.” 
Cleveland, etc., R. Co. v. Lynn, 177 
Ind. 311, 333, 95 NE 577, 98 NE 67. 

{d] Unexplained possession of 
stolen property.—The court, discuss- 
ing the presumption of guilt from the 
recent unexplained possession of 
stolen property, said: “The term pre- 
sumption of fact implies that from 
certain facts the law will raise a 
presumption. Wither of these terms. 
presumption of law or presumption 
of fact, may be used to express the 
same thought, for they are identical 
in meaning.” State v. Kelly, 57 Iowa 
644, 646, 11 NW 635. 

52. U. S—vU. S. v. Wiggins, 14 
Pet. 334, 10 L. ed. 481. 

Ala.—Nelson v. Weekley, 195 Ala. 
1 (OWS “66d. 

Cal.—Peo. v. Wong Sang Lung, 3 
Cal. A. 221, 84 P 843. 

Ill.—Gorden v. Gorden, 283 Ill. 182, 
119 NE 312; Wathen v. Allison Ditch 
Dist.. No. 2, 213 Tl Tess l2 Ne et 
Diefenthaler v. Hall, 96 Ill. A. 639. 

Ind.—Cleveland, etc., R. Co. v. Wise, 
116 NE 299; Welty v. State, 180 Ind. 
411, 100 NE 73. 
ce en v. Estiletts, 5 La. Ann, 

Md.—Baltimore Transit Co. v. 
Swindell, 132 Md. 274, 108 A 566. 

Mo.—State v. Ellison, 268 Mo. 239, 
187 SW 23 [quashing record Rice v. 
Detroit F., etc., Ins. Co., (A.) 176 SW 
1113]; Brannock v. Jaynes, 197 Mo. A. 
150, 193 SW 51; Glassman v. Harry, 
182 Mo. A. 304, 170 SW 403. 

N. J.—Robinson v. Robinson, 83 N. 
J. Kq..150,-80 A 311. i 

N. Y.—Potts v. Pardee, 220 N. Y. 
431, 116 NE 78. 

Or.—Hancock Land Co. v. Port- 
land, 82 Or. 85, 159 P 969, 161 P 250; 
Penner v. Andrew, 61 Or. 483, 123 P 


R. I.—Savage v. Rhode Island Co., 
Zone. dole Cine Gade 

S. C.—Greenville v. Earle, 80 S. Cc. 
321, 60 SE 1117. 

S. D.—Peters vy. Lohr, 35 S. D. 372, 
152 NW 504. 

Tenn.—Central of Georgia R. Co. v. 
pee Combing Gin Co., 2 Tenn. Civ. 

Tex.—Green v. Galveston Co., (Civ. 
A.) 191 SW 182. 

Vt.—Hopkins v. Heywood, 86 Vt. 
486, 86 A 305, 49 LRANS 710. 

Wash.—Beeman v. Puget Sound 
Pract, y etc. .Co., 79: Wash. lees 
P 1087; Scarpelli v. Washington Wa- 
ter Power Co., 63 Wash. 18, 114 P 
870; State v. Pilling, 53 Wash. 464, 
102 P 230, 183 AmSR 1080. 

Wis.—Befay v. Wheeler, 84 Wis. 
135, 53 NW 1121. 

“Tt is impossible to predicate ju- 
dicial action upon a _ presumption 
which is wholly repelled by the evi- 
dence.” Robinson v. Robinson, 83 


- A ae ee eee 
For later cases, developments and changes in ‘he law see cumulative Annotations, same title, page and note numher. 
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§§ 62-64] 


of bearing children,®* and in a number of other cases 
the courts have declined to presume against incapac- 
ity.°* In Canada also it is held that incapacity may 
In the United States, however, a 
woman is assumed capable of childbearing at any 


be inferred.55 


age of adult life.5¢ 
[§ 63] 8. Virility of Men. 


reached a very advanced age.°® 


[§ 64] 4. Title to and Possession of Property— 
a. Presumption of Possession Based on Title. 
a general rule, in the absence of evidence as to the 


N. J. Hq. 150, 157,.90-A ‘311, 

53. See cases infra this note. 

{a] This presumption has been ap- 
plied under the following circum- 
stances: (1) Married woman, aged 
sixty-nine, having had two children. 
Leng v. Hodges, Jac. 585, 4 EngCh 
585, 37 Reprint 971. (2) Widow, aged 
sixty-six, having had five children. 
Brown v. Pringle, 4 Hare 124, 30 Eng 
Ch 124, 67 Reprint 587. (3) Married 
woman, aged sixty-five, having had 
children. Dodd v. Wake, 5 De G. & 
S. M. 226, 64 Renrint 1092. (4) Widow, 
aged sixty-three, having had eight 
children. Brandon v. Woodthorpe, 
10 Beay. 463, 50 Reprint 660. (5) 
Spinsters, aged sixty and fifty-three, 
respectively; case decided hesitatingly 
as to the last. Haynes v. Haynes, 
35 L. J. Chi 303. (6) Spinster, aged 
fifty-eight. Miles v. Knight, 12 Jur. 
666. (7) Spinster, aged fifty-seven. 
Edwards v. Tuck, 23 Beav. 268, 53 
Reprint 105. (8) Widow, aged fifty- 
six years and three months, who had 
been married for twenty-four years 
and had immediately after the mar- 
riage had one child. In re White, 
(1901] 1 Ch. 570. (9) Spinster, aged 
fifty-six. Lyddon v. Ellison, 19 Beav. 
565, 52 Reprint _470. (10) Spinster, 
aged fifty-five. Fraser v, Fraser, [cit 
Leng v. Hodges, Jac. 585 note a, 4 
EngCh 585, 37 Reprint 971]. (11) 
Spinster, aged fifty-four. Davidson 
v. Kimpton, 18 Ch. D. 213. (12) 
Spinster, aged fifty-three, and widow, 
aged fifty-five,never having had issue. 
In re Widdows, L. R. 11 Eq. 408. (13) 
Woman, aged fifty-two, widow for 
twenty-five years, having had one 
child. Re Taylor, 43 L. T. Rep. N. S. 
195, (14) Woman, aged fifty-two, 
married fifteen years without issue. 
Re Allason, 36 L. T. Rep. N. S. 653. 
(145) Woman, aged forty-nine years 
yand nine months, married twenty-six 
years without issue. In re Millner, 
L. R. 14 Eq. 245. (16) Married wo- 
man, aged forty-seven, having had 
six children, but not pregnant for sev- 
enteen years, and medical testimony 
adverse to probability of future child. 
Re Summers, 30 L. T. Rep. N. S. 
377. 2 
[b] Consequence of presumption 
considered.—(1) It has been held that 
the court will not make an inference 
against capacity. to bear children 
when the effect of so doing would be 
to deprive a living person of a_ pos- 
sible interest. In re Hocking, [1898] 
2 Ch. 567 (widow, aged fifty-four, 
married one year, and had no child). 
(2) But the presumption will be 
drawn when there will be no such 
effect. In re White, [1901] 1 Ch. 
570 (widow, aged fifty-six, who had 
one child twenty-four years before 
widowhood). i 

54. See cases infra this note. 


[a] The courts have refused to in- 


dulge in such presumption under the 
following circumstances: (1) Mar- 
ried woman, aged seventy, having had 
four children. Jee v. Audley, 1 Cox 
Ch. 324, 29 Reprint 1186. (2) Married 
woman, aged sixty-two, having had 
seven children. Reynolds v. Rey- 
nolds, Dick. 374, 21 Reprint 314. (3) 
Women, aged respectively fifty-seven 
and fifty-two, both married more than 
thirty years without issue. Conduit 
vy. Soane, 24 L. T. Rep. N. S. 656. (4) 


It is presumed in 
the absence of evidence to the contrary that a male 
person of mature years is capable of sexual inter- 
course,°’ and of procreation,®® even though he has 
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actual possession of land, the possession is presumed 
to have been with the owner of the legal title;®° and 
where actual possession by a third person is shown, 
but title is not shown, the possession will be pre- 
sumed to be in subordination to the title of the true 


owner.®' The same is true as regards the possession 


of personal property.® 
property, the mortgagor is presumed to be in posses- 
sion,°* and where property is found in the possession 
of a family composed of several individuals, the 


In the case of mortgaged 


law refers the possession to him who has the title.6* 


As 


Woman, aged fifty-four, married three 
years without issue. Croxton v. May, 
9 Ch. D. 388 [crit Re Taylor, 43 L. T. 
Rep. N. S. 795 (where Mallins, V. C., 
said that he thought that in this case 
“the Lord Justices were over care- 
ful’) ]. (5) Married woman, aged 
forty-nine, having had illegitimate 
children. In re Trustee Relief Act, 
PEST ur...13 42; (6) Married woman, 
aged forty-nine, having had two chil- 
dren, but none within twenty years, 
medical testimony being that she was 
past childbearing. Groves v. Groves, 
12 Wkly. Rep. 45. 

55. Re G, 21 Ont. 109. 

56. U. S.—Flora v. Anderson, 67 
Fed. 182. 

Ala.—Sims v. Birden, 197 Ala. 690, 
%3 S 379, 380, 744 [cit Cyc]. 

Del.—Taylor v. Crosson, 98 A 375. 

Ill.—Hill v. Spencer, 196 Ill. 65, 63 
NE 614. 

Ky.—Rand v. Smith, 153 Ky. 516, 
155 SW_ 1134. 

Md.—Williams v. Armiger, 129 Md. 
222, 98 A 542. 

N. J.—In re Apgar, 37 N. J. Eq. 501 
prey. on other grounds 38 N. J. Eq. 
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N. C.—Fleming v. Sexton, 172 N. 
C. 250, 90 SE 247; Shuford v. Brady, 
169 N. C. 224, 85 SE 303. 

Pa.—Daly’s Est., 26 Pa. Dist. 299; 
Keller’s Est., 11 LancLRev 185. 

R. I.—Bowlin v. State Hospital 
Trust Co., 31/R. I. 289, 76 A 348, 140 
AmSR 758. 

Tex.—Reeves v. Simpson, (Civ. A.) 
182 SW 68. 

“The law conclusively presumes 
men and women capable of having 
children as long as they live.” Quig- 
ley v. Quigley, 161 Ky. 85, 89, 170 SW 
it ieee den 162 Ky. 754, 172 SW 


fa] The presumption has been in- 
dulged under the following circum- 
stances: (1) Married woman, aged 
forty-nine, having had one illegiti- 
mate child. Flora v. Anderson, 67 
Fed. 182. (2) Married woman, aged 
fifty-eight. In re Apgar, 37 N. J. Eq. 
501 [rev on other grounds, 38 N. J. 
Eq. 549]. (3) Woman, aged seventy, 
having had children, but having, at 
the time of the decision, ‘‘some in- 
firmities not uncommon to old ladies 
of that age.” May v. Hardinsburg 
Bank, etc., Co., 150 Ky. 136, 137, 150 
SW 12, 48 LRANS 865. (4) Married 
woman, aged seventy-five, having had 
four children. List v. Rodney, 83 
Pa. 483. 

57. Gardner v. State, 81 Ga. 144, 7 
SE 144; Peo. v. Row, 135 Mich. 505, 
98 NW 13; Lomax v. Holmden, Str. 
940, 93 Reprint 955. 

Ade Del.—Taylor v. Crosson, 98 A 
aii By, 

Ky.—Quigley v. Quigley, 161 Ky. 
85, 170 SW 523 [reh den 162 Ky. 754, 
172 SW 1071] (quoted supra § 62); 
aN, v. Smith, 153 Ky. 516, 155 SW 

N. C.—Shuford v. Brady, 169 N. C. 
224, 85 SE 303. 

Tex.—Reeves v. Simpson, (Civ. A.) 
182 SW 68. 

Eng.—Lomax v. Holmden, Str. 940, 
93 Reprint 955. 

59. Lushington v. Boldero, 15 
Beav. 1, 51 Reprint 435 (ninety-five). 

60. U. S.—Gonzales v. Ross, 120 
U. S. 605, 7 SCt 705, 30 L. ed. 801. 


One who merely holds a sheriff’s deed to land is not 
presumed to be in possession.®® 
The right to. possession is presumed to be in the 


Ala.—Michan v. Wyatt, 21 Ala. 813; 
McCoy v. Odom, 20 Ala. 502; Gov- 
ernor v. Campbell, 17 Ala. 566; Le- 
noir v. Rainey, 15 Ala. 667. 

Ark.—Miller v. Fraley, 23 Ark. 735. 
oan wep v. Fitch, 41 Conn. 

Ga.—Collins v. Taggart, 57 Ga. 
355; Stamper v. Griffin, 20 Ga. 312, 
65 AmD 628; English v. Register, 7 
Ga. 387. 

i AD olga v. Hagar, 41 Me. 


415. 
Skie ate v. Basto, 4 Mich. 


Mo.—MclIntosh v. Rankin, 134 Mo. 
340,.85 SW 995; Clark v. Covenant 
Mut. L. Ins. Co., 52 Mo. 272; Ren- 
shaw v. Lloyd, 50 Mo. ? 
v. Lackland, 3 Mo. A. 107. 

N. Y.—Ewers v. Smith, 98 App. 
Div. 289, 290, 90 NYS 575. 

S. C.—Maples v. Maples, 14 S. C. 
Eq. 300. 

Wash.—Northern Pac. R. Co. v. 
Smith, 68 Wash. 269, 122 P 1057. 

Wis.—Bardeen v. Markstrum, 64 
Wis. 618, 25 NW 565; Noonan v. 
Ilsley, 21 Wis. 138. 

“The presumption of possession 
must follow the proof of ownership.’ 
Ewers v. Smith, supra. 

{a] The presumption is indulged: 
(1) Where adverse possession is re- 
lied on to defeat the recovery of the 
land by the owner of the legal title. 
McCall v. Doe, 17 Ala. 533; Ringo v. 
Woodruff, 43 Ark. 469. (2) Where 
a conveyance is attacked as invalid 
because the grantor was out of pos- 
session. Miller v. Fraley, 23 Ark. 
735. (3) In a suit to remove a cloud 
from the title. Clark v. Covenant 
Mut. L. Ins. Co., 52 Mo. 272. (4) 
Possession is also presumed .to be 
in the owner of the legai title as the 
basis of maintaining an action of 
trespass by such owner.: Safford v. 
Basto, 4 Mich. 406; Renshaw v. 
Lloyd, 50 Mo. 368; Bell v. Clark, 30 
Mo. A. 224. (5) But it has been 
held that the fact that a married 
woman had title to the land on which 
trespasses were committed does not 
raise a presumption that she was in 
possession at the time of the tres- 
passes, especially where for years 
she permitted her husband to re- 
ceive and appropriate the income. 
Lyon v. Green Bay, etc., R. Co., 42 
Wis. 548. : 

{b] Where ejectment is unsuc- 
cessful, a presumption arises that 
the property is in the possession of 
defendant. Northern Pac. R. Co. v. 
Smith, 68 Wash. 269, 122 P 1057. 

61. Bodley v. McChord, 4 J. J. 
Marsh. (Ky.) 475; Bloomer v. Hen- 
derson, 8 Mich. 395, 77 AmD 458. 

fa] Possession held without 
charge by a grantor after convey- 
ance is presumed to be in subordina- 
tion of his conveyance. Jeffery v. 
Hursh, 45 Mich. 59, 7 NW 221; Hum- 
phrey v. Hurd, 29 Mich. 44; Daw- 
son v. Danbury Bank, 15 Mich. 489; 
Bloomer v. Henderson, 8 Mich. 395, 
77 AmD 4538. 

62. Reid v. State, 20 Ga. 681. 

63. Trapnall v. Burton, 24 Ark. 
371; Albright v. Cobb, 34 Mich. 316. 

64. Lenoir v. Rainey, 15 Ala. 667. 

65. Apperson v. Ford, 23 Ark. 
746; Lewis v. Disher, 32 Wis. 504. 
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owner of land.®® 


[§ 65] 


which, in the absence of. evidence 


66. Durst v. Jolly, 35 Cal. A. 184, 
169 P 449. 

67. Presumption of grant or con- 
veyance based on possession see Ad- 
Sonee Possession §§ 650-655. 

Ala.—Sewell v. Sewell, 74 S 
343° 344 [eit Cyc]. 
Til.—Amick v. Young, 69 Ill. 542; 
Roberts v. Haskell, 20 Ill. 59; Rengel 
v. Schoden, 178 Ill. A. 151. 

Iowa.—Jackson v. Jetter, 160 Iowa 
571, 142 NW 4381. 
poh ¥-— Bracken v. Com., 1 Ky. Op. 

Me.—Linscott v. Trask, 35 Me. 150. 

eect v. Scott, 9 Cush. 148, 
55 AmD 49. 

Mich.—Trevorrow v. Trevorrow, 65 
Mich. 234, 31 NW 908; Matteson v. 
wore jo Mich. 52; Lull v. Davis, 1 
Mich. 

Mo.— tiiner v. People’s Sav. Bank, 
193 Mo. 498, 186 SW _ 547. 
N. Yo New ‘York v. Lent, 51 Barb. 


19. 

N. C.—Threadgill v. Hee County, 
116 N. C. 616, 21 SE 42 

Okl1.—U. S. Supply CO “vy. Gillespie, 
166 P 139, 140 [quot Cyc]. 
= Or. —Day v. Weyant, 72 Or. 215, 143 

Pa.—Philadelphia Trust, etc., Co. 
v. Philadelphia, etc., R. Co., 177 Pa. 
38, 35 A 688. 

Tenn. —Park vy. Harrison, 8 Humphr. 


Meee i punroushs v. Farmer, (Civ. 
A.) 45 SW 846; Western Union_Tel. 
Com Weegee 7 Tex. Civ. A. 67, 26 
sw 4 

Wis. Te Wauxau Boom Co. v. Plumer, 


35 Wis. fe 

69. S.—Bradshaw v. Ashley, 180 
Wes: 59, 31 Sct 297, 45 L. ed. 423 
Sabariego Vv. Maverick, 124 U.S. 261, 
8 SCt 461, 31 L. ed. 430; West v. 
padpe ae F. Cas. No. 17, 423, 4 Wash. 


Cc. 691 

Ala.—Whitsett v. Slater, 23 Ala. 
626; McCall v. Doe, 17 Ala. 533; Sparks 
v. Rawls, 17 Ala. 211; Badger v. Lyon, 
7 Ala. 564; Doe v. Mitchell, 6 Ala. 70; 
Finch v. Alston, 2 Stew. & P. 83, 23 
AmD 299. 

Ark.—Oxley Stave Co. v. Staggs, 59 
Ark. 370, 27 SW 241; Ferguson v. 
Peden, 33 Ark. 150; Daniel v. Lefevre, 
19 Ark. 201, 

Cal.—McGovern v. Mowry, 91 Cal. 
383, 27 P 746; Williamson v. Tobey, 
86 Cal. 497, 25 P 65; Kelly v. Mack, 
49 Cal. 528; Wolfskill v. Malajowich, 
39 Cal. 276; Kile v. Tubbs, 23 Cal, 
431; Burdge Vaomith,. 4 Cal, {380}: 
Gregory v. McPherson, 13 Cal. 562; 
Sacramento Valley R. Co. v. Mot- 
fatt, 7 Cal. 577; Johnson v. Rickett, 5 
Cal. 218. t 

Conn.—Mathews v. Livingston, 86 
Conn. 263, 85 A 529, AnnCas1914A 195, 

Del.—Stille v. Layton, 2 Del. 149. 
ated C.—Keefe v. Bramhall, 14 D. C. 

Ga.—Holder v. State, 127 Ga. 51, 56 
SE 71; Bagley v. Kennedy, 85 Ga. 703, 
11 SE "1091; Primrose v. Browning, 59 
Ga. 69; English v. Register, 7 Ga. 387. 

Til. — Tinney v. Wolston, 41 TS 205 
Curran v. McGrath, 67 ill, AN, 566; 
Nimmo v. Jackman, 21 Ill. A. 607. 

Ind.—Hunt v. Utter, Tosh S15 
Pittsburgh, etc., R. Co. v. Wilson, 46 
Ind. A. 444, 91 NE 725. 

Ky.—East Jellico Coal Co. v. Hays, 
133 Ky. 4, 117 SW 307, 134 AmSR 
ape Moxey, v, Day, 1 Ky, Op. 74. 

a.— amford v. Toadvin 
La. Ann. 170 @.28 
on _—Brookings v. Woodin, 74 Me, 
Ae a aa ea v. Warford, 20 Md. 

Mass.—Wawkins v..Berkshire ae 
ty, 2 Allen 254; Burridge vy. Fogg 
ae wee 

ich.—Beeman v. Black, 49 Mich. 
598, 14 NW_560; Gamble v. Horr, 40 
Mich. 561; Hall v. Kellogg, 16 Mich, 


b. Presumption of Title Based on Pos- 
session.°? A rebuttable® presumption of ownership, 
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the law will assume to be correct, arises from the 


to the contrary, 


135; McFarlane v. Ray, 14 Mich. 465. 

Miss.—Alabama, etc, R. Co. v. 
Stingily, 71 S 376. 

Mo.—Keith v. Bingham, 100 Mo. 
300, 13 SW 6838; Prior v. Scott, 87 Mo. 
303; Barry v. Otto, 56 Mo. 177; Glas- 
gow v. Lindell, 50 Mo. 60; Crow v. 
Marshall 15 Mo. 499; Erhart v. Wa- 

ash R. Co., 136 Mo. A. 617, 118 SW 
ber, 

Nebr.—Filley v. Duncan, 1 Nebr. 
134, 98 AmD 337. 

N. H.—Dame v. Dame, 20 N. H. 28; 
Riley v. Jameson, 3 N. H. 23, 14 AmD 
nae Wendell v. Blanchard, 2 N. 


INE baie eo: v. Pierrepont, 23 
N. J. Eq. 42. 

N. Y.—Brown v. Bowen, 30 N. Y. 
519, 86 AmD 406; McGowan v. Mor- 
gan, 160 App. Div. 588, 145 NYS 7873 
Frantz v. ireland, 66 Barb. 386; Stacy 
v. Graham, 10 N. Y. Super. 444 [aff 
14 N. Y. 492]; Jackson v. Waltermire, 
tei 299; Pitney v. Leonard, 1 Paige 


Oh.—Ward v. McIntosh, 12 Oh. St. 


‘li 

Okil.—Kale v. Humphrey, aah 12) 
223; O’Quinn v. Joiner, 166 142; 
U. S. Supply Co. v. Gillespie, F66 Pp 
139, 140 [quot Cyc]. 

Pa.—tLittle v. Thropp, 245 Ra. 539; 
ures Jones v. Bland, 112 Pa. 176, 

Phiiippine-—Calavia v. Calavia, 18 
Philippine 413. 

Porto Rico.—Fernandez v. Calif, 
8 Porto Rico Fed. 363. 

S. C.—Southern R. Co. v. Gossett, 
79 S..C. 372, 60 SE 956; Corbett v. 
Fogle, 72 9. C. 312, 51 SE 884. 

Tenn.—Smith v. Cross, 125 Tenn. 
159, 140 SW 1060. 

Tex.—Herndon v. Casiano, 7 Tex. 
3822; Kemper v. Victoria Corp., 3 Tex. 
159: Stafford v. Kreinhop, (Civ. A.) 
63 ‘SW 166; Burroughs v. Farmer, 
(Civ, A.) 45. SW 846; Western Union 
Tel. Co. v. Hearne, T Tex. Civ. A. 67, 
26 SW 478. 

Vt.—Caledonia County Grammar 
School v. Howard, 84 Vt. 1, 77 A 877. 

Va.—tInterstate Coal, ete., Coz ov. 
Clintwood Coal, etc., Co., 105 Va. 574, 
54 SH 593. 

Wash.—Northern Pac. R. Co. v. 
Smith, 68 Wash. 269, 122 P 1057. 

W. Va-——Staunton Nat. Valley 
Bank v. Houston, 66 W. Va. 336, 66 
SE_ 465. 

Wis.—Ferrell v. Lamar, 1 Wis. 8. 

Eng.—Asher v- Whitlock, bh. Reve: 
B. 1, 11 ERC 542; Clayton v. Corby, 2 
Q. B. 813, 42 BCL 926, 114 Reprint 
316; Rowbotham v. ‘Wilson, 8) Es nilas 
Cas. 348, 11 Reprint 463, 17 ERC 647 
[aft 8 BE. & B. 123, 92 ECL 123, 120 
Revrint 45 (aff 6 EB. & B. 593, 88 "ECL 
593, 119 Reprint 985)1; Tudury v. 
Sachez de Pina, 7 L. T. Rep. N. S. 
115; Jayne v. Price, 5 Taunt. 326, 
1 ECL 173, 128 Reprint 715. 
rhe B.—Rundle v. McNeil, 38 N. B. 

[a] Owner of land presumed to 
own all above and below it.—Inter- 
state Coal, etc. Co. v. Clintwood 
Coal, etc., Go., 105 Va. 574, 54 SE 593. 

{b] Whe mere fact that land was 
sold under execution as the property 
of a certain person does not raise a 
presumption that he had any title or 
interest therein. Northern Pac. R. Co. 
v. Smith, 68 Wash. 269,122 P 1057. 

70. U. S.—Belford v. Scribner, 144 
U. S. 488, 12 SCt 734, 36 L. ed. ae 

Ala.—Donahoo Horse, ete., Co. 
Durick, 193 Ala. 456, 69 S 545, 548 
[eit Cyc]; Montgomery First Nat. 
Bank v. Taylor, 142 Ala, 456, 37 S 
695; Governor v. Campbell, 17 ‘Ala. 566; 
Hobbs v. Bibb, 2 Stew. 54. 

Ark.—Norton v. MeNutt, 55 Ark. 
59, 17 SW 362; Titsworth v. Spitzer, 
42 Ark. 310; German Bank v. Him- 
stedt, 42 Ark. 62; State v. Devers, 38 | 
Ark. B17; Knox v. Hellums, 38 Ark. | 


possession of real® or personal’° property. While 
possession of a chose in action payable to another 


413; McNeill v. Arnold, 17 Ark. 154; 
Hutchinson v. Phillips, 11 Ark. 270. 
Cal.—Zaro v. Dakan, 76 Cal. 565, 
18 P 680; Wright v. Solomon, 19 Cal. 
64, 79 AmD 196; Killey v. Scannell, 12 
Call. 13 Goodwin v. Garr, 8 Cal. 615; 
Bailey ¥v. The New World, 2 Cal. 370. 
Colo.—Doane v. Glenn, 4 Cole. 495. 
Conn.—Chillingworth v. Hastern 
iD wEre Co., 66 Conn. 306, 33 A 
09 


Del.—Bowman v. Herring, 4 Del. 
458; Drummond v. Hopper, 4 Del. 327; 
Clark v. Maloney, 3 Del. 68. 

Ga.—Reid v. Butt, 25 Ga. 28. 

Ida.—Hare v.° Young, 26 Ida. 691, 
146 P 107. 

Ill.—Comer v. Comer, 120 Ill. 420, 
11 NE 848; Amick v. Young, 69 Ill. 
542; Roberts v. Haskell, 20 Ill. 59; 
Hyde v. Sokol, 178 Ill. A. 601; Dow- 
ney v. Arnold, 97 Ill. A. 91; Ryan Vv. 
Baltimore, ete., R. Co:, 60 TilAwee ne: 

Ind.—Wiseman_v. iuynn, 39 Ind. 
250; McAfee v. Montgomery, 21 Ind. 
A. 196, 51 NE 957. 

Iowa.—Jackson v. Jetter, 160 Iowa 
571, 142 as 431; Lagomarcino v. 
Quattrochi, 89 Iowa 197, 56 NW 435; 
Lindley v. First Nat. Bank, 76 lowa 
629, 41 NW 381, 14 AmSR 254, 2 LRA 
709; Wallace v. Wallace, 62 Iowa 651, 
17 NW 905; Cumberledge v. Cole, 44 
Iowa 181; Courtright v. Deeds, 37 
lowa 503. 

Ky.—Belcher v. Givens, 1 Ky. Op. 
93; Bracken v. Com., 1 Ky. Op. 22. 

La.—Boisblane’s Suce., 32 a. Ann, 
109; Alexander’s See 148 La. Ann. 
337; Lee v. Palmer, 18 La. 405; Rob- 
inson v. Taylor, 6 La. 393. 

Me.—Bowen v. Warren, 71i Me. 
470; Union Slate Co. v. Tilton, 69 Me. 
244; Vining v. Baker, 53 Me. 544; 
Linscott v. Trask, 35 Me. 150; Millay 
v. Butts, 35 Me. 139; Ewell v. Gillis, 
14 Me. 72. 

Mass.—Magee v. Scott, 9 Cush. 148, 
55 AmD 49; West Springfield Fourth 
Parish v. Root, 18 Pick. 318. 

Mich.—Hoppin v. Avery, 87 Mich. 
551, 49 NW 887; Mannausau v. Wal- 
lace, 87 Mich. 543, 49 NW 1082; Tre- 
vorrow v. Trevorrow, 65 Mich. 234, 31 
NW _ 908. 

Mo.—Wear v. Sanger, 91 Mo. 348, 
2 SW 307; State v. Hope, 88 Mo. 430; 
Miller v. People’s: Sav. Bank, 193 Mo. 
A. 498, 186 SW 547; Union Bank vy. 
Milan First Nat. Bank, 64 Mo. A. 253; 
Hstes v. Springer, 47 Mo. A. 99; Baer 
v. Groves, 46 Mo. A. 245; Jungeman 
v. Schnaider Brewing Co., 38 Mo. A. 
458; Phillips v. Schall, "21 Mo, A, 
38; Miller V; Marks, 20 Mo. A. 369; 
Boatmen’s Sav. Bank v. Overall, 16 
Mo. A. 510 [aff 90 Mo. 410, 3 SW 
864]; Vogel v. St. Louis, 13 Mo. A. 116 
[aff 84 Mo. 4321. 

Nev.—Bank of Italy v. Burns, 39 
Bony, 326, 156 P 932, 933, 159 P8463 [cit 


N. H.—Hacker v. Young, 6 N. H. 


95. 

N. J.—Bayonne City Bank vy. 
O’Mara, 88 N. J. L. 499, 97 A 149, 150 
[eit Cyc}; Nelson v. Bock, 84.N. J. Ths 
123, 85 A 1009; Bordine v. Combs, 15 
Ny digo al 

N. Y.—Nichols v. Mase, on N.Y. 1606 
Rawley v. Brown, 71 ie 8h 
Wheeler v. Vanderveer, 38. ‘Hun 233, 
34 NYS 799; Halsey v. "Hart, 85 Hun 
46, 32 NYS 665; New York v. Lent, 51 
Barb. iE Byre v. Higbee, 35 Barb. 
502, 22 HowPr 198; Fish v. Skut, 21 
Barb. 333; Hoyt v. Van Alstyne, 15 
Barb. 568; Phillips v. Wright, 7 N. Y. 
Super. 342; Holbrook v. Brennan, 6 
Daly 46, 48 HowPr 519; Matter of 
Kellogg, 712 Mise. 303, 131 NYS 203; 
Reddin v. Lawlor, 13 Mise. 211, 34 
NYS 230; Harlinger v. New York Cent. 
R. Co., 15 NYWklyDig 392 [aff 92 N. 
* ott Ban 

—Midland Valley R. Co. v. Lar- 
| Bom eu Okl. 360, 364, 138 P 173 [quot 
ye 


For later cases, developments and changes in thé law see cumulative Annotations, same title, page and note number 
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does not raise a mpayuniion of ownership,’! such 
ise with regard to indorsed ne- 


presumption does 


gotiable paper in possession of the indorsee.*2 
also the party in whose name a judgment is taken is 
presumed to own the legal interest,’* and a bill of 
lading raises a presumption of ownership of the 


property in the consignee.”* 


Where several persons are in apparent possession 
the presumption of title is in favor of him whose 
acts of control and dominion preponderate,’® or 
where the joint possession is that of husband and 
wife, in favor of ownership by the husband.7¢ 

Where two parties rely on possession solely, as 
proof of title, the presumption of ownership is in 


favor of the first possessor.” 
[§ 66] c. 


Pa.—Kingsbury v. Davidson, 112 
Pa. 380, 4 A 33; Entriken v. Brown, 32 
Pa. 364; Rorabaugh v. Schrubb, 25 Pa. 
Co. 573; Hermits of St. Augustine v. 
Philadelphia County, Brightly 116, 4 
PaLJR 120. 

ope Park v. Harrison, 8 Humphr. 
412. 

Tex.—Andrews v. Beck, 23 Tex. 
455; Clifton v. Lilley, 12 Tex. 130. 
aR Va.—Tefft v. Marsh, 1 W. Va. 

Wis.—Cummings v. Friedman, 65 
Wis. 188, 26 NW 575, 56 AmR 628; 
Wausan Boom Co. v. Plumer, 35 
Wis. 274; Resch v. Senn, 28 Wis. 286. 

Eng.—Clegg v. Haslam, 16 L. T. 
Rep. ag S. 152; Vance v. Frost, 58 J. 
P39 


[a] Weakness of presumption.— 
“Possession of property alone and 
without explanation, is evidence of 
ownership; but is the lowest species 
of evidence. It is merely presump- 
tive, and liable to be overcome by 
any evidence showing the character 
of the possession, and that it is not 
necessarily as owner. If the custody 
and possession is shown to be equally 
consistent with an outstanding owner- 
ship in a third person, as with a title 
in the one having the possession, no 
presumption of ownership arises 
solely from such possession. The law 
raises no presumption as to the char- 
acter of the occupation of oné culti- 
vating the farm of another with the 
instruments of husbandry, beasts of 
the plough, teams and domestic ani- 
mals of the owner of the farm, or 
as to the right of either to the grow- 
ing crops and products of the farm, 
but leaves it a question of fact, 
to be determined by a jury upon the 
evidence and all the circumstances 
of the case.” Rawley v. Brown, 71 
IN, SYS 5718197 

[b] Possession of the fixtures and 
outfit of a tobacco manufactory, how- 
ever, does not create the presumption 
that the title to them is in the person 
using them. In re Binford, 3 F. 
Cas. No. 1,411, 3 Hughes 295 [rev on 
other grounds 3 F. Cas. No. 1,411la, 
3 Hughes 304]. ¥ 

7.) PSi==Wwelch® v." Lindos! 7 
Cranch 159, 3 L. ed. 301. 

Ark.—School Dist. No. 7 v. Reeve, 
56 Ark. 68, 19 SW 106; Caldwell v. 
Meshew, 44 Ark. 564. 

Mo.—Dorn v. Parsons, 56 Mo. 601; 
Vastine v. Wilding, 45 Mo. 89, 100 
AmD 347; Rice v. McFarland, 41 Mo. 
A. 489; Cavitt v. Tharp, 30 Mo. A. 
131; McGilway v. Clement, 6 Mo. A. 


598. 

N. Y.—Matter of Perry, 129 App. 
Div. 587, 114 NYS 246. : 

N. C.—Threadgill v. Anson County, 
T164N. C. 616, 21, SH 425; Grees v. 
Mallett, 111 N. C. 74, 15 SE 936. 

Tex.—Ross v. Smith, 19 Tex. 171, 
79 AmD 327; Merlin v. Manning, 2 
DexsishL. 

[a] Possession of an open account 
in favor of another person does not 
support a presumption of ownership 
in the BORE GR EON:. Crees. v. Mallett, 

LIN: C.274, : 
: U. §.—Collins v. Gilbert, 94 U. 
S. 753, 24 L. ed. 70; Dugan v. U. S., 
3 Wheat. 172, 4 L. ed. 362. 
Ala.—Donnell vy. Thompson, 13 Ala. 


Extent of Presumption with Respect 


EVIDENCE 


So 


thereon.?? 


to Land and Buildings. 
who is shown to be the owner of a building should 
be presumed to be the owner of the land on which it 
stands,’® and that one who is shown to be in the 
possession of land should be assumed to be also in 
possession of buildings and other constructions 


[§ 67] 5. Regularity—a. 
On proof of a fact so ancient as to suggest inherent 
difficulty in proving preliminary or attendant facts, 
all circumstances necessary to its legal validity will 
be assumed to exist.8° But such a presumption does 
not arise where the proper evidence consists of rec- 
ords or public documents in the custody of officers 
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It has been held that one 


Ancient Proceedings. 


charged with their preservation and safe-keeping, 


440. 

PP ak irc ne Le v. Menifee, 2 Ark. 
Cal.—Horr v. Barker, 8 Cal. 609. 
Ga.—Nisbet v. Lawson, 1 Ga. 275. 
Tll.— Roberts v. Haskell, 20 Ill. 59. 
Ind.—Tam v. Shaw, 10 Ind. 469. 
Me.—Metcalf v. Yeaton, 51 Me. 198; 

Abbott v. Joy, 47 Me. 177; Scott v. 

Williamson, 24 Me. 348; Lord v. Ap- 

pleton, 15 Me. 270. 

Mo.—Priest v. Way, 87 Mo. 16; 
Mechanics’ Bank v. Wright, 53 Mo. 
153; Singleton v. Mann, 3 Mo. 464; 
Himes v. McKinney, 3 Mo. 882; 
Brooks v. Holt, 65 Mo. A. 613; La- 
chance v. Loeblein, 15 Mo. A. 460; 
Sp haa v. McNichol, 13 Mo. A. 

N. J.—Halsted v. Colvin, 51 N. J. 
Eq: 387, 26 A’ 928 [aff 52 N. J: Eq. 
339, 31 A 382]; Mt. Holly, ete., Turnp. 
Co. v. Ferree, 17 N. J. Eq. 117. 

N. Y.—Boardman v. Lake Shore, 
etc; IRA Coes 4 Na nye £573" Kelly ww. 
Forty-Second St., etc., R. Co., 37 App. 
Div. 500, 55 NYS 1096; Union Nat. 
Bank v. Chapman, 7 App. Div. 450, 
39 NYS 1051; Newcombe v. Fox, 1 
App. Div. 389, 37 NYS 294 [aff 154 
N. Y. 754 mem, 49 NE 1101 mem]; 
Wickes v. Adirondack Co., 4 Thomps. 
& C. 250; In re Mapes, 12 NYS 9. 

Pa.—Philadelphia Trust, etc., Co. v. 
Philadelphia, etc., R. Co., 177 Pa. 38, 
35 A 688. 

Tex.—Coburne v. Peo., 40 Tex. 410; 
Thompson v. Wheeler, 2 Tex. 260. 

Wis.—Lehman v. Sherger, 68 Wis. 
145, 31 NW 7338; Woodruff v. King, 
47 Wis. 261, 2 NW 452; Hungerford 
v. Perkins, 8 Wis. 267. 

73. Cummins v. James, 4 Ark. 616. 

74. U. S—The Carlos F. Roses, 
177 U.S. 655, 20 SCt 803, 44 L. ed. 
$29; Lawrence v. Minturn, 17 How. 
100, 15 L. ed. 58. 

Ala.—Sewell v. Sewell, 74 S 3438, 
344 [eit Cyc]. 

Cal.—Hasterly v. Praul, 35 Cal._A. 
39, 169 BP 396. . 

Fla.—Richardson v. Hutchinson, 20 
EF 


la. 21. 
Ill.—Maple v. Lawhun, 200 Ill. A. 
258. 

Md.—Guyer v. Snyder, 104 A 116. 

Ok1.—U. S. Supply Co. v. Gillespie, 
166 P 139, 140 [quot Cyc]. 

75. Reid v. Butt, 25 Ga. 28. 

76. Curran v. McGrath, 67 Ill. A. 
566; Laing v. Day, 8 Ill. A. 631; Hill 
vy. Chambers, 30 Mich. 422; McClain 
v. Abshire, 63 Mo. A. 333; Hemel- 
reich iv." Carlos; "24 °3Mor MA. "264; 
Karch’s Mst., 133 Pa. 84, 19 A_311; 
Pier v. Siegel, 107 Pa. 502; Sill v. 
Swackhammer, 1038 Pa. 7. 

“The law presumes, in the absence 
of evidence to the contrary, that a 
married man is the head of his fam- 


-ily, and that the property in his pos- 


session is his own.” Curran v. Mc- 
Grath, 67 Ill. A. 566, 567. 

77, Cal.—Moon v. Rollins, 36 Cal. 
3338, 95 AmD 181; Ayres v. Bensley, 
32 Cal. 620; Norris v. Russell, 5 Cal. 


249; Potter v. Knowles, 5 Cal. 87; 
Castro v. Gill, 5 Cal. 40. | 
Me.—Weston vy. Higgins, 40 Me. 


102. 
Mo.—Dale v. Faivre, 43 Mo. 556. 
Tex.—Clifton v. Lilley, i2. 


unless they are proved to have been lost or 


130. 

Vt.—-Austin v. Bailey, 37 Vt. 219, 
86 AmD 7038. 

78. Chevremont v. Registrar of 
Property, 9 Porto Rico 186. 

a Aquilue v. Abreu, 5 Porto Rico 

80. U.S.—Williams v. Conger, 125. 
DAS. 2897,78 SCUO933¥ Siete oaantis: 
Baeder v. Jennings, 40 Fed. 199 
[app dism 154 U. S. 506, 14 SCt 1156, 
38 L. ed. 1075]. 

Ala.—Lacey v. Southern Mineral 
Land Co., 180 Ala. 57, 60 S 283; Sloss- 
Sheffield Steel, ete., Co. v. Lollar, 170 
Ala. 239, 248, 54 S 272 [quot Cyc]; 
Goplsce v. Scott, 167 Ala. 606, 52 S 


D. C.—District of Columbia v. 
Jones, 38 App. 560. 

Fla.—Campbell v. Skinner Mfg. 
Co., 53 Fla. 632, 641, 43 S 874 [cit 
Cyey* 

Ill.— Chicago, ete., R. Co. v. Gar- 
rett, 255 Ill. 420, 99 NE 643. jl 
sen ee en v. McAtee, 7 B. Mon. 

La.—Buhols w. 
Mart. (N. S.) 153. 

Me.—Austin v. Austin, 50 Me. 74, 
79 AmD 597; Freeman vy. Thayer, 33 
Me. 76. 

Mass.—Stockbridge v. West Stock- 
bridge, 14 Mass. 257. 

Mo.—Hartwell v. Parks, 240 Mo. 
5387, 144 SW 793; Van Pelt v. Parry, 
218 Mo. 680, 118 SW 425; Williams v. 
Mitchell, 112 Mo. 300, 20 SW 647. 

Nebr.—Seng v. Payne, 87 Nebr. 
812, 128 NW 625. 
re H.—Cobleigh v. Young, 15 N. 

N. Y.—Enton v. Coney Island, etc., 
R. Co., 136 App. Div. 800, 121 NYS 
793; Marklove v. Utica, ete. R. Co., 
48 Misc, 258, 267, 96 NYS 795 [cit 
Cyc]. 

Pa.—Henderson vy. Bishop, 250 Pa. 
484, 95 A 663; Richards v. Hlwell, 48 
Pa. 361° 

R. I.—Newell v. White, 29 R. I. 
343, 73 A 798. 

S. C.—Pope v. Patterson, 78 S. C. 
834, 58 SE 945. 

Tex.—Giddings v. Day, 84 Tex. 605, 
19 SW 682; Garner v. Lasker, 71 Tex. 
431, 9 SW 332. 

Va.—Goodwin yv. McCluer, 8 Gratt. 


Boudousquie, 6 


(44 Va.) 291. 
Wis.—Taylor v. OrfordviNe, 147 
Wis. 91, 132 NW 5938; Strange v. 


Oconto Land Co., 136 Wis. 516, 117 
NW 1023. - 

{a] A writing of a decedent of 
ancient date, found in his possession 
after death. will be presumed to be 
genuine. Townsend v. Perry, 124 
NYS 143 [rev on other grounds 146 
App. Div. 225, 130 NYS 951]. 

[b] Establishment of street or 
highway.—Where there is evidence 
that a street or highway was orig- 
inally established ‘under the power 
of eminent domain, and opened to 
and used by the public for a time 
beyond which a possessory action to 
recover land may not be brought, the 
presumption is that the street or 
highway was originally established 
by proper authority and in accord- 
ance with law. District of Columbia 


Tex.| v. Jones, 38 App. (D. C.) 560. 


128 [22C.J.] 


destroyed.*? 


[§ 68] b. Judicial Proceedings.*? There is al- 
ways a presumption of regularity with reference to 
the proceedings of a judicial tribunal,®* although 


81. Brunswick First Parish v. 
McKean, 4 Me. 508. F 

82. Presumptions as to jurisdiction 
see Courts §§ 146-155. 

83; F.1S'— Chicago, etc., RR.) Co..v; 
Wiggins Ferry Co., 108 U. S. 18, 1 
Sct 617 mem; Williams v. U. S., 1 
How. 290, 11 L. ed. 135; In re Fran- 
cisco, 245 Fed. 216; Santiago v. Roses, 
242 Wed. 209, 155 CCA 49; Richmond 
Cedar Works v. Stringfellow, 236 Fed. 
264; Glover v. Bradley, 233 Fed. 721, 
147 CCA 487, AnnCas1917A 921; Stock- 
slager v. U. S., 116 Fed. 590, 54 CCA 
46; The Ship Poll Cary, 45 Ct. Cl. 
219); 

Ala.—Foshee v. Kay, 197 Ala. 157, 
72 S 391; Beatty v. Palmer, 196 Ala. 
67, 71 S 422; Gunn v. Howell, 35 Ala. 
144, 73 AmD 484; Thrasher v. In- 
gram, 32 Ala. 645; McLendon v. Dodge, 
32 Ala. 491; Barnett v. Tarrence, 23 
Ala. 463; Prudential Casualty Co. v. 
Kerra 14 Ala A. 5389) 71'S 979. 

Alaska.—U. S. v. Bondsmen, 2 
Alaska 459. 

Ark.— Freel v. State, 21 Ark. 212; 
Redmond v. Anderson, 18 Ark. 449. 

Cal.—Talbert v. Hopper, 42 Cal. 
397; Wolf v. Mulcrevy, 35 Cal. A. 80, 
169 P 259; Borges v. Hillman, 29 Cal. 
A. 144, 154 P 1075; Jenner v. Murphy, 
6 Cal. A. 434, 92 P 405. : 

Colo.—Zollinger v. Valderin, 168 
P 1118. 

Ga.—Winn v. Walker, 147 Ga. 427, 
94 SE 468; Mitchell v. Perry, 145 Ga. 
233, 88 SE 930; American Mortg. Co. 
v. Hill, 92 Ga. 297, 18 SE 425; Wilson 
v. Garrick, 72 Ga. 660; Chalker v. 
Thompson, 72 Ga. 478; Roe v. Doe, 48 
Ga. 332; Lott v. Banks, 21 Ga. A. 246, 

~94 SE 322; Duffey v. Harris, 19 Ga. 
A. 648, 91 SE 1007. 

Hawaii—Chung Nung v. Terr., 21 
Hawaii 395. * 

Ida.—Allen’s App., 31 Ida. 295, 170 
Peo 2A. 

Tll.— Rasch v. Rasch, 278 Ill. 261, 
115 NE 871; Rosenthal v. Renick, 44 
Tll. 202; Moore v. Neil, 39 Ill. 256, 
89 AmD 303; Iglehart v. Chicago M. 
Speke ins: (Co.9 35. Til, 5i4* Cook vy. 
Skelton, 20 Ill. 107, 71 AmD 250; Pate 
v. Peo., 8 Ill. 644; Holmes v. Straus, 
204 ill. A. 305; Savio v. Vieno, 203 Ill. 
A. 631; Butler v. Nat. Live Stock Ins. 
Co., 200 Ill. A. 280; New Columbus 
Buggy Co. v. Empire Express, etc., 
Co., 198 Ill. A. 421; Toledo Computing 
Scale Co. v. Johnson, 194 Ill. A. 159; 
Chicago v. Moran, 192 Ill. A. 57; Bow- 
man v. Powell, 127 Ill. A. 114; John- 
son v. Mellhousin, 105 Ill. A. 367. 

Ind.—Bowen v. Preston, 48 Ind. 
Sore alOwenmvel state. 125). INndin 37.5 
Brackenridge v. Dawson, 7 Ind. 383; 
Doe v. Smith, 1 Ind. 451; Wilcox v. 
Ratliff, 5 Blackf. 561; Worley v. Hine- 
man, 6 Ind. A. 240, 33 NE 260. 

Iowa.—Snyder v. Fahey, 168 NW 
117; Ford v. Dilley, 174 Iowa 243, 
156 NW 513. 

Kan.—Mulcahy v. Moline, 101 Kan. 
532, 102 Kan. 531, 171 P 597; Cahill 
Swift Mfg. Co. v. Hayes, 98 Kan. 
269, 157 P 1169, 97 Kan. 740, 156 P 
735; French v. Pease, 10 Kan. 51. 

Ky.—Sanford v. Lewis, 167 Ky. 459, 
180 SW 776; Jones v. Edwards, 78 Ky. 
6; Newcomb v. Newcomb, 13 Bush 544, 
26 AmR 222; Lynch v. Sanders, 9 
Dana 59. 

La.—Vinton Oil, ete., Co. v. Gray, 
135 La. 1049, 66 S 357; State v. Or- 
leans Parish, 128 La. 914, 55 S 574; 
Howcott v. Smart, 125 La. 50, 51 S 
64; Martel v. Jennings-Heywood Oil 
Syndicate, 118 La. 391, 42 S 975; Wil- 
lis v. Ruddock Cypress Co., 108 La. 
255, 32 S 386; Hubbell v. Clannon, 13 
La. 494; Despau v. Swindler, 3 Mart. 
N. S. 705; Trepagnier v. Butler, 12 
Mart. 534. 

Me.—Bryant v. Johnson, 24 Me. 304. 

Mass.—Brown v. Wood, 17 Mass. 68. 

Mich.—Coveney v. Phiscator, 132 
Mich, 258, 98 NW 619; Knickerbocker 
v. Wilcox, 83 Mich. 200, 47 NW 123, 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


EVIDENCE 


court is one of 


21 AmSR 595. ; 
Miss.—Dyson vy. State, 26 Miss. 362. 
Mo.—Elliott v. Penninger, 204 SW 

188; Davis v. Dawson, 273 Mo. 499, 

201 SW 524; Allen v. Jessup, 192 SW 

720; State v. Thurman, 268 Mo. 537, 

187 SW 1190; Donovan v. Gibbs, 268 

Mo. 279, 187 SW 46; Howell v. Sher- 

wood, 242 Mo. 513, 147 SW 810; State 

v. Vaile, 122 Mo. 33, 26 SW 672; Mc- 

Donald v. Frost, 99 Mo. 44, 12 SW 

363; McNair v. Hunt, 5 Mo. 300 [foll 

Harvey v. Rusch, 67 Mo. 551]; State 

v. Brasher, (A.) 201 SW 1150; Hus- 

bands v. St. Louis Electric Terminal 

ReICon CAM aI6 FSWoris3) State ve 

Burney, 193 Mo. A. 326, 186 SW 23; 

Tschudy Hardwood Lumber Co. v. 

Hotel Inv. Co., 192 Mo. A. 519, 183 

SW 1091; Roney v. Organ, 176 Mo. A. 

234, 161 SW 868. ; 
Mont.—State v. Fourteenth Judicial 

Dist. Ct., 51 Mont. 310, 152 P 753. 
Nebr.—Johnston v. Frank, 97 Nebr. 

190, 149 NW 409; Stull v. Masilonka, 

74 Nebr. 309, 104 NW 188, 108 NW 


166. 

IN; Ji=—Den' vee Gaston; 25:9NeeJe) Ea: 
615; Philadelphia, etc., R. Co. v. Little, 
41 N. J. Eq. 519, 7 A 356. 

N. Y.—Peo. v. Parisi, 217 N. Y. 24, 
111 NE 253, AnnCas1916C 1111; Rugg 
v. Spencer. 59 Barb. 383; Broadway 
Trust Co. v. Manheim, 47 Misc. 415, 
95 NYS 93, 34 NYCivProc 310. 

N. C.—Gardiner v. May, 172 N. C. 
192, 89 SE 955; Morris v. Gentry, 89 
N. C. 248. 

Oh.—Bly v. Smith, 94 Oh. St. 110, 
113 NE 659; Stugard v. Pittsburg, 
ete., R. Co., 92 Oh. St. 318, 110 NB 956; 
Johnson v. Mullin, 12 Oh. 10; State 
NA ieee 5 OhS&CP 442, 5 OhNP 


Ok1.—Southwestern Surety Ins. Co. 
Vie laydor, lice Pl uS3sIees3oe Kine ave 
Mitchell, 171 P 725; Arnold v. Burks, 
164 P 970. 

Or.—Carney v. Duniway, 25 Or. 131, 
57 P1925 58) F105; 

Pa,.—Swift v. Harbison-Walker Re- 
fractories Co., 228 Pa. 584, 77 A 916; 
In re Springbrook Road, 64 Pa. 451; 
Gram’s App., 4 Watts 43; Huston v. 
Clark, 14 WkKlyNC 418. 

_ Philippine.—Sugar v. Insular Gov- 
ernment, 18 Philippine 378. 

Porto Rico.—Acosta v. Pagan, 19 
Porto Rico 437. 

Ss. C.—J. W. Copeland Co. v. Brown, 
103 S. C. 177, 87 SE 1002; Rice v. 
Bamberg, 59 S. C. 498, 38 SE 209. 

S. D.—Reed v. Todd, 166 NW 167; 
In re Egan, 37 S. D. 642, 159 NW 393, 
38 S. D. 224, 160 NW 814; Richelson 
v. Mariette, 34 S. D. 578, 149 NW 553, 
AnnCasi917A 883; Cahn v. Farmers’, 
ete., Bank, 1 S. D. 237, 46 NW 185. 

Tenn.—Martin v. Porter, 4 Heisk. 
anc Greenlow v. Rawlings, 3 Humphr. 


Tex.—Moore v. Hanscom, 101 Tex. 
293, 106 SW 876, 108 SW 150; Baker 
v. Coe, 20 Tex. 429; Bayne v. Garrett, 
17 Tex. 330; Callison v. Autry, 4 Tex. 
871; San Antonio, etc., R. Co. v. Mosel, 
(Civ. A.) 180 SW 1138; Graham v. 
Hawkins, 1 Tex. Unrep. Cas. 514. 

Vt.—MecKillop v. Post, 82 Vt. 403, 
a 78; Giddings v. Smith, 15 Vt. 
ofa aie ae ae v. Fillbates, 77 Va. 

Wis.—In re Marchant, 121 Wis. 
526, 99 NW 320; Bunker v. Rand, 19 
Wis. 253, 88 AmD 684; Tallman v. 
Ely. 6 Wis. 244. 

Lauder, 13 


Wyo.—Lethbridge v. 
Wyo. 9, 76 P 682. 

Can.—Rex v. Hamlink, 26 Ont. L. 
381, 3 OntWN 1256, 22 OntWR 107, 
5 DomLR 733. 

“Judicial proceedings are presumed 
to have been regular until the con- 
trary is shown.” Vinton Oil, etc., Co. 
v. Gray, 135 La. 1049, 66 S 357. 

It is always presumed that courts 


will pursue the proper course where 
the way is open and the power is in- 


such presumption cannot be se ae to the extent of 
being made to contradict the 
presumption of regularity is the same whether the 
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cord itself.34 The 


general,®> or inferior, limited, or 


voked.” Roney v. Organ, 176 Mo. A. 
234, 242, 161 SW 868. 

{a] Conclusive presumptions are al- 
ways made in favor of judicial pro- 
ceedings. The Ship Poll Cary, 45 Ct. 
CiC 219: 

{b] The acts of the probate courts 
of the state are presumed to be regu- 
lar until the contrary is shown. State 
pe ae et 246 Mo. 586, 151 SW 
4 


[c] Evidence of only a part of the 
proceedings in the county court can- 
not rebut the presumption of the reg- 
ularity of such proceedings. Johns- 
con v. Frank, 97 Nebr. 190, 149 NW 
409. 

{d] Judgment by confession.—The 
same presumptions will be indulged 
in favor of a judgment by confession 
entered in term time upon a cognovit 
as are indulged in the case of ori- 
ginal judgments of courts of general 
jurisdiction. Clinton, State Bank v. 
Barnett, 151 Ill. A. 79. 

84. Moran v. Catlett, (Nebr.) 165 
NW 946. 

85. U. S.—Williams v. U. S., 1 
How. 290, 11 L. ed. 185; Stead v. Cur- 
tis, 205 Fed. 439, 123 CCA 507 JSaff 191 
Hed. 529, 112 CCA 463]; Rexford v. 
Brunswick-Balke-Collender Co., 181 
Fed. 462, 104 CCA 210 [rev on other 
grounds 228 U. S. 3389, 33 SCt 515, 
57 L. ed. 864]. 

Ala.—Milbra v. Sloss-Sheffield 
Steel, etc., Co., 182 Ala. 622, 62 S 176, 
46 LRANS 274; Gunn v. Howell, 35 
Ala. 144, 73 AmD 484; Thrasher v. In- 
gram, 32 Ala. 645; McLendon vy. 
Dodge, 32 Ala. 491. 

Ark.—Fiddyment v. Bateman, 97 
Ark. 76, 133 SW 192; Redmond v. An- 
derson, 18 Ark. 449. 

Cal.—Coonan v. Lowenthal, 147 
Cal. 218, 81 P 527, 109 AmSR 128; Tal- 
bert v. Hopper, 42 Cal. 397; Title Ins., 
eter, \Corevi) Lusk; db eCaleAs n358te 1S 
P 53; Jenner v. Murphy, 6 Cal. A. 
434, 92 PB 405. 

Conn.—Woodward’s App., 81 Conn. 
152, 70 A 453. 

D. C.—Bursey v. Lyon, 30 App. 597. 

Ga.—Steadham v. Rogers, 141 Ga. 
146, 80 SE 624; American Morty. Co. 
v. Hill, 92 Ga. 297, 18 SE 425; Chalker 
v. Thompson, 72 Ga. 478; McKee v. 
McKee, 48 Ga. 332. 

Hawaii.—Ching Wung v. Terr., 21 
Hawaii 395. 

Ill.— Rosenthal v. Renick, 44 Ill. 
202; Moore v. Neil, 39 Ill. 256, 89 
AmD 303; Iglehart v. Chicago M. & 
HY" ins. Co.) 3b alia 6 145 uilcesy ave 
Rowley, 24 Ill. 210; Kanoroski v. 
Peo., 113 Ill. A. 468; Johnson v. Mell- 
housin, 105 Ill. A. 367. 

Ind.—Murray v. Gault, 179 Ind. 
658, 101 NE 632; Owen v. State, 25 
Ind. 371; Brackenbridge v. Dawson, 7 
Ind. 383; Young v. Wiley, (A.) 102 
NE 54; Spinney v. Hall, 49 Ind. A. 
502, 97 NE 571; Worley v. Hineman, 
6 Ind. A. 240, 38 NE 260. 

Iowa.—Hindorff Vv. Sovereign 
Camp W. of W., 150 Iowa 185, 129 
NW 8381; Church v. Crossman, 49 
Iowa 444. 

Kan.-—Brunbaugh v. Wilson, 82 
Kan. 58, 107 P 792; Stone v. Missouri 
Pace. R.' Conus Kant 600) 908 Pogsr 
Ogden, v. Walters, 12 Kan. 282; 
French vy. Pease, 10 Kan. 51. 

Ky.—Carpenter v. Carpenter, 145 
Ky. 478, 140 SW 645; Young vy. Chesa- 
peake, etc., R. Co., 186 Ky. 784, 125 
SW 241; Howse v- Carlisle, 52 SW 
936, 21 Kyl 613; Jones v. Edwards, 
78 Ky. 6; Newcomb v. Newcomb, 13 
Bush 544, 26 AmR 222; Rutherford 
v. Richard, 2 Ky. Op 161. 

La.—Vinton Oil, etc., Co. v. Gray, 
135 La. 1049, 66 S 357; State v. Judge, 
Div. D Orleans Parish Civ. Dist. Ct., 
128 La. 914, 55 S 574; Howcott v. 
Smart, 125 La. 50, 51 S 64; Martel 
v. Jennings-Heywood Oil Syndicate, 
118 La. 391, 42 S$ 975; anfear v. 
Mestier, 18 La. Ann. 497, 89 Am~P? 
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special jurisdiction,®® and even though the court is 
one of a sister state or foreign country.*? 
sumption also applies to an executive board exercis- 


ing quasi judicial functions.®% 


In accordance with the rule stated it will be pre- 
sumed that a judgment appearing of record is the 
judgment of the court ;*® that a judgment or decree 
was rendered only after a hearing according to law,9° 
conforms to the pleadings,” and is a correct judicial 
determination of the rights of the parties;9? that a 
party to whom the state courts are open can obtain 
therein every right to which he is entitled;®? that a 
judgment by default was rendered after the expira- 
tion of all legal delays to which defendants were 


658; Despau v. Swindler, 3 Mart. N. 
aed Trepagnier v. Butler, 12 Mart. 


53 

; Fe ne v. Johnson, 24 Me. 
Mass.—Brown v. Wood, 17 Mass. 
Mich,—Brown _ v. Hannah, 152 


Mich. 33, 115 NW 980; Chandler v. 
Clark, 9151) Mich. 2159, 145 Niw-.65; 
Knickerbocker v. Wilcox, 83 Mich. 
200, 47 NW 128, 21 AmSR 595. 

Miss.—Martin v. Miller, 103 Miss. 
754, 60 S 772; Dyson v. State, 26 Miss. 
362. 

Mo.-—Stimson v. Cathedral Min., 
etc., Co., 264 Mo. 190, 174 SW 420; 
State v. McQuillin, 246 Mo. 586, 151 
SwW 444; Howell v. Sherwood, 242 Mo. 
513, 147 SW 810; State v. Vaile, 122 
Mo. 83, 26 SW 672; St. Louis Thind 
Nat. Bank v. Owen, 101 Mo. 558, 14 
SW 632; Harvey v. Rusch, 67 Mo. 


551 [foll McNair v. Hunt, 5 Mo. 
300]; Roney v. Organ, 176 Mo. A. 
234, 161 SW 868. 

Mont.—Lozar v. Neill, 37 Mont. 


287, 96 P 343. 

Nebr.—Johnston v. Frank, 97 Nebr. 
190, 149 NW 409; Kolterman v. Chil- 
vers, 82 Nebr. 216, 117 NW 405. 

N. J.—Vanderveere v. Gaston, 25 


N. J. L. 615; Philadelphia, etc.) R. 
Go. v. Little, 41.N. J. Bq. 519, 7A 
356. 


N. M.—Bent v. Maxwell Land 
Grant, etc., Co., 3 N. M. 158, 3 P 721. 
N. Y.—Rugeg v. Spencer, 59 Barb. 
383; Trinity Church v. Higgins, 27 N. 
Y. Super. 1 [rev on other grounds 48 

N.Y. 532]. 

. N. C.—McKellar v. McKay, 156 N. 
C. 283, 72 SE 375; Sutton v. Jenkins, 
PAIS ING Cl UTI S60 ae 643; Morris v. 
Gentry, 89 N. C. : 

One sonasen v. Mullin, 12 Oh. 10. 

Okl.—Tucker v. State, 10 Okl. Cr. 
565, 139 P 998; Wilson v. State, 3 
ORT, Cr 714, 109 -P 289. 

Or.—Senkler v. Berry, 52 Or. 212, 
96 P 1070. 

Pa.— Swift v. Habison-Walker Re- 
fractories Co., 228 Pa. 584, 77 A 916; 
McFate’s App., 105 Pa. 323; In re 
Springbrook Road, 64 Pa. 451; Hus- 
ton v. Clark, 14 WklyNC 418. 

Porto ore v. Dones, 18 
Porto Rico 272. 
vo Si-G==bx p. Pearson; 79 S: C. 302, 
60 SE 706. 

S. D.—Richelson v. Mariette, 34 S. 
D. 573, 149 NW 558, AnnCas1917A 
883; Spencer v. Lyman, 27 S. D. 471, 
131 NW 802; Cahn v. Farmers’, etc., 
Bank, 1 S. D. 237, 46 NW 185. : 

Tenn.—Martin v. Porter, 4 Heisk. 
407; Greenlow v. Rawlings, 3 
Humphr. 90. 

Tex.—Baker v. Coe, 20 Tex. 429; 
Bayne v. Garrett, 17 Tex. 330; Gra- 
ham v. Hawkins, 1 Tex. Unrep. Cas. 
514; El Paso, ete., Co. v. La Londe, 
(Civ. A.) 173 SW 890; Baze v. Island 
City Mfg. Co. (Civ. A.) 94 SW 
460 


Vt.—Giddings v. Smith, 15 Vt. 344; 
Mattocks v. Bellamy, 8 Vt. 463. 
Va.—Woodhouse v. Fillbates, 77 


Vida lie 
Wash.—Shinn v. Kemp, 73 Wash. 
121 Wis. 


254, 131 P 822. 
Wis.—In re Marchant, 

526, 99 NW 320; Jarvis v. Robinson, 

- [22C.J.--7] 


EVIDENCE 


The pre- | ment entered by 


[22C.J.] 128 


entitled before filing their answer;%* that a judg- 


confession in term time by a court 


of general jurisdiction was regular; that special 


terms of court were properly convened and regularly 


cation of notice 
21 Wis. 523, 94 AmD 560; Bunker v. 


Rand, 19 Wis. 253, 88 AmD 684; Tall- 
man v. Ely, 6 Wis. 244. 
13 


Wyo.—Lethbridge v. 
Wyo. 9, 76 P 682. 
N. B.—Morrison v. Albee, 7 N. B. 


145. 


Lauder, 


Seed S.—Rex v. Brown, 41 N. S. 
[a] An order of a court of record, 


in due form, imports verity, and that 
verity cannot be overcome by plead- 
ings or affidavits in a chancery cause. 
fone ean ve Gregory, 182) 21lly A, 


86. Ala.—Kenedy v. T. R. Miller 
Mill Co., (A.) 75 S 191. 

Ill.—Chicago, etc., R. Co. v. Cham- 
berlain, 84 Ill. 333; Duffy v. Franken- 
burg, 144 Ill. A. 108. 

Ind.—Argo vy. Barthand, 80 Ind. 63. 

Iowa.—In re Head, 141 Iowa 651, 
118 NW 884; Gilman v. Weiser, 140 
Iowa 554, 118 NW 774; Pursley v. 
Hayes, 22 Iowa 11, 92 AmD 350. 

Md.—Allen v. Sowerby, 37 Md. 410. 

Mont.—Grant v. Williams, 54 Mont. 
246, 169 P 286; State v. First Judi- 
eink Dist. Ct., 40 Mont. 17, 104 P 

72. 

N. Y.—Peo. v. Pugliese, 80 Misc. 
75, 140 NYS 849. 

N. C.—Hiatt v. Simpson, 35 N. C. 
7 


2. 

Oh.—Wilson v. Wickersham, 2 Oh. 
ee (Reprint) 545, 3. WestLMonth 
621. 
Or.—Morton v. Hood River County, 
88 Or. 144, 171 P 584. 
Pa.—Pittsburg v. Walter, 69 Pa. 


365 

S. D.—State v. Carlisle, 22 S. D. 
529, 118 NW 10338. 
Se ea id v. Haywood, 4 Heisk. 

Va.—Markham v. Boyd, 22 Gratt. 
(63 Va.) 544; Buchanan v. King, 22 
Gratt. (63 Va.) 414. 

Wis.—Merritt v. Baldwin, 6 Wis. 
439. 

Ont.—Reg. v. Scott, 20 Ont. 646; 
Reg. v. Excell, 20 Ont. 633. 

“The rule that no presumptions 
are indulged in in favor of the pro- 
ceedings of inferior courts only ap- 
plies to the question of jurisdiction, 
such courts like others being pre- 
sumed to have acted correctly as to 
matters within their jurisdiction, 
when that question is solved.” Peo. 
v. Pugliese, 80 Mise. 75, 77, 140 NYS 
849. 


87. Ala.—Murphy v. Pipkin, 191 
Ala. 111, 67 S 675; Christian, etc., 
Co. v. Coleman, 125 Ala. 158, 27 S 
786. 

Ark.—Halliburton v. Fletcher, 22 
Ark. 453; Nunn v. Sturges, 22 Ark. 
389; Carmichael v. Saint, 16 Ark. 28; 
State v. Lawson, 14 Ark. 114. 

D. C.—Rhodes v. Rhodes, 36 App. 
261. 

Kan.—Kington v. Ewart, 100 Kan. 
49, 164 P 141. 

Mich.—Coveney v. Phiscater, 132 
Mich. 258, 98 NW 619. 

Pa.—Morgan v. Neville, 74 Pa. 52; 
Ripple v. Ripple, 1 Rawle 386; Skellie 
v. Lehr, 35 Pa. Co. 249. 

Eng.—Taylor v. Ford, 29 L. T. Rep. 
Nga suooen 
[a] Where the record of criminal 


held ;°* that a judgment roll was actually filed in the 
clerk’s office, and that it contained the judgment ap- 
pearing in the judgment book;%? that a district judge, 
in hearing habeas corpus proceedings, will proceed 
correctly, both as to questions of procedure and prac- 
tice and as to the final decision;®8 that a motion was 
properly called for trial and that the proceedings 
thereon were regular ;®° that the parties had due no- 
tice of all proceedings ;! that findings as to the publi- 


were sustained by competent and 


produced it will be presumed that 
such proceedings were regular, and 
within the jurisdiction of the court. 
Caney v. Phiscator, (Mich.) 93 NW 


88. U.S. v. Kinkead, 248 Fed. 141 
[aff 250 Fed. 692]. 

89. Stimson v. Cathedral Min., etc., 
Co., 264 Mo. 190, 174 SW 420. 

90. State v. Broadwater County 
Fourteenth Judicial Dist. Ct., 51 
Mont. 310, 152 P 753; Chitty v. Gil- 
lett, 46 Okl. 724, 148 P 1048, LRA 
191GA LI8is Hx p. Pearson, 79S: C. 
302, 60 SE 706. 

91. Senkler v. Berry, 52 Or. 212, 
96 P 1070 (where a decree in divorce, 
which purported to transfer to plain- 
tiff a certain lot belonging to her hus- 
band, contained an incorrect descrip- 
tion of the property to be transferred, 
if any presumptions are indulged as 
to the description contained in the 
complaint in the divorce proceedings, 
it must be presumed that it contained 
the same erroneous description as 
the decree). 

92. Cal.—Jenner v. Murphy, 6 Cal. 
A. 434, 92 P 405 

Ill. Walker v. Newman, 146 Ill. 
A. 450. 

Ind.—Murray v. Gault, 179 Ind. 658, 
101 NE 632 [aff (A.) 98 NE 878]. 

Ky.—Carpenter v. Carpenter, 145 
Ky. 473, 140 SW 645. 

Mo.—Otto v. Young, 227 Mo. 193, 
218, 127 SW 9. 

N. H.—Roberts v. Claremont Power 
Coy,6 102) (A 2537. 

S. D.—Danforth v. Egan, 23 S. D. 
43, 119 NW 1021, 139 AmSR 1030, 20 
AnnCas 418. 

“The presumption is that the court 
is going to decide the law correctly 
and give to every one his dues.”’ Otto 
v. Young, supra. 

{a] Disbarment of attorney.—The 
supreme court taking notice of a deci- 
sion disbarring an attorney will pre- 
sume that the decision was just, and 
that everything stated therein was 
justified by the evidence. Danforth™ 
v. Egan, 23 S. D. 48, 139 AmSR 1030, 
20 AnnCas 418, 119 NW 1021. 

[b] Drainage proceedings.—Where 
a circuit court having jurisdiction of 
a drainage proceeding has authority 
to distribute equitably among the par- 
ties entitled thereto any funds re- 
maining on hand, it must be presumed 
that it will justly exercise such 
power. Murray v. Gault, 179 Ind. 
qe 101 NE 6382 [aff (A.) 98 NE 


93. Atchison, etc., R. Co. v. Weeks, 
248 Fed. 970 [rev on other grounds 
254 Fed. 513]. 

94. Sullivan v. Maynor, 132 La. 
598, 61 S 682. 


ae Bowman v. Powell, 127 Ill. A. 
4. 
96. Stockslager v. U. S., 116 Fed. 


590, 54 CCA 46; Merchant v. North, 10 
Oh. St., 251. 

97. Burke v. Kaltenbach, 125 App. 
Div. 261, 109 NYS 225. 

98. State v. First Judicial Dist. 
Ct., 40 Mont. 17, 104 P 872. 

99. Howcott v. Smart, 125 La. 50, 
51S 64. 

1. Stead v. Curtis, 205 Fed. 439. 
123 CCA 507 [aff 191 Fed. 529, 112 
CCA 463]; Mitchell v. Perry, 145 Ga 


preceedings in a foreign court is not | 233, 88 SE 930. 


1380 [22C.J.] 
‘sufficient evidence ;? that execution has been issued on 
a judgment under which garnishment is applied for, 
and that the judgment is not dormant ;* that a sum- 
mons in garnishment was not sued out until after the 
return of an execution nulla bona;* that an adjourn- 
ment granted was based on sufficient grounds, or at 
least on grounds which the court, acting in good 
faith, adjudged to be sufficient;> that leave to sue 
was obtained before a suit to foreclose was brought 
against a receiver in the same court in which he was 
appointed ;* that, where one of the parties to pro- 
ceedings for the determination of heirship died dur- 
ing the pendency of such proceedings, his adminis- 
trator was properly substituted as a party;’ that a 
warrant issued by the judge of a county court was 
regular, and that the judge discharged his duty with 
reference thereto;® that an attorney who confessed 
judgment was an attorney of record authorized to 
practice in the courts of the state;® that foreclosure 
proceedings were reguiar, and that all necessary par- 
ties were joined;!° that a probate court appointing 
an administrator was informed of the facts; that 
letters of administration were actually delivered af- 
ter the administration bond was given, as required 
by statute ;!? that a probate judge signed the minutes 
of his court containing an order granting an adminis- 
trator authority to sell land;1* that a court of probate 
jurisdiction, in appointing an administrator of the 
estate of one who died testate, intended that its ap- 

‘pointee should be administrator with the will an- 
nexed ;14 that in probate proceedings the widow of the 
testator was cited to elect whether or not she would 
take under the will, and elected to take the more 
valuable estate ;1> that a county court, by proper or- 
ders, continued a temporary administrator in office 
so long as was necessary for the purpose of the 
appointment ;!° that an order for the sale of land of 
a decedent was based on a petition duly filed and 
presented to the court;!’ that a lunatic was 
present at the inquest at which he was adjudged | 


2. Clay v. Bilby, 72 Ark. 101, 108,| the order probating 
78 SW 749, 1 AnnCas 917 [quot Fiddy-] lowed it with an 
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insane;'® that a court was satisfied of the legality 
of a trust before appointing a trustee;*® that a 
guardian was duly and regularly appointed under 
authority of law;?° that the findings of a court 
are regular in every -respect;?* that a special 
proceeding for the sale of land was regular;” 
and that in an action to determine the validity 
of a swamp land maintenance assessment, the 
court, such being its duty, would have allowed 
any valid defense to be shown, if presented at 
any time before judgment, although not pleaded.** 
In aid of a final judgment in partitien, the court~ 
must assume, if necessary, that the interlocutory 
finding and order was so modified as to conform to’ 
the final judgment.24 Where an administrator de 
bonis non is appointed after the discharge of ad- 
ministrators, it will be presumed, in the absence of 
anything to the contrary, that the order closing the 
estate was set aside, and the administration legally 
continued.2> Where a will named trustees with 
power to sell, and provided for a substituted frustee 
on the death of one of the trustees named, and the 
court approved a sale made by the substituted trus- 
tee and the other surviving trustees, it must be pre- 
sumed that the court had before it due proof of the 
death of such trustee.?® 

There is no presumption as to when an attorney 
files a paper, or that he has filed it within the time 
prescribed by statute ;?" and where a court, in order- 
ing deeds to be recorded, never undertook judicially 
to pass on the validity of such an instrument, the 
recordation of a conveyance executed by one as at- 
torney for another raises no presumption that a 
power of attorney was produced.?® 

Where it appears that the judge who presided was 


~ disqualified, the presumption of regularity does not 


obtain.?° 

[§ 69] cc. Official Proceedings and Acts—(1) 
General Rule. There is always a presumption that 
official acts or duties have been properly performed,®° 


ment v. Bateman, 97 Ark. 76, 79, 133 
SW 182] (“If the decree or judgment 
does not exclude the conclusion, the 
presumption is that sufficient and 
competent evidence was before the 
court to sustain its findings as to 
the publication of notice’’). 

3. Baze v. Island City Mfg. Co., 
(Tex. Civ. A.) 94 SW 460. 

4. Brunke v. Gruben, 84 Nebr. 806, 
122 NW 37. 

5. Gilman v. Weiser, 140 Iowa 554, 
118 NW 774. 

6. Payson v. Jacobs, 38 Wash. 203, 
80 P 429. 

7. In re Horman, 167 Cal. 473, 140 


P 11 [foll In re Whalen, 167 Cal. 797, 
140 P 12]. 


8. Schooler v. Yancey, 133 Ky. 695, 
118 SW 940. 
ve Bowman v. Powell, 127 Ill. A. 


10. Sutton v. Jenkins, 147 N. C. 
11, 60 SH, 643. 

11. Milbra v. Sloss-Sheffield Steel, 
ete., Co., 182 Ala. 622, 62 S 176, 46 
LRANS 274. 

12. Brown v. Hannah, 152 Mich. 
33, 115 NW 980. 

13. Floyd v. Ricketson, 129 Ga. 
668, 59 SE 909. 

14. Young v. Chesapeake, etc., R. 
Co., 186 Ky. 784, 787, 125 Sw 241 
(“We are referred to numerous au- 
thorities holding that, where a will 
has been probated, the appointment 
of an administrator regardless of 


the executor is void. Schouler on 
Executors, Sec. 91. But this case 


Goes not fall within that principle. 
The orders of the county court made 
on the same day are to be read 
together; and when the Court made 


Scott as administrator of the estate, 
the manifest meaning of the two 
orders, when read together, is that 
Seott is administrator with the will 
annexed. The omission of the words 
‘with the will annexed’ was clearly 
a clerical error, which is apparent 
from the record itself. In constru- 
ing the record we must read the 
whole of it; and, when all the 
orders of the court are read, it is 
apparent that this is what the court 
meant. There was no order appoint- 
ing an executor, and there is no rea- 
son for holding that a mere clerical 
error like this makes void the order 
of appointment. The county court 
did not intend to grant administra- 
tion as in case of intestacy; for he 
at the time admitted the will to 
probate. When he had probated the 
will, and there was no executor, he 
had jurisdiction to grant administra- 
tion with the will annexed. The pre- 
sumption is he did his duty, and acted 
within his jurisdiction. The pre- 
sumption is not that he intended two 
orders entered at the same time to 
nullify each other. Both orders must 
stand if possible, and, when we sup- 
ply in the second order aiter the 
word ‘administrator’ the words ‘with 
the will annexed,’ all inconsistency 
disappears. That this was the in- 
tention of the county court there can 
be no question, and, as the intention 
sufficiently appears on the face of the 
record, it may be enforced’’). 

15. Weaver vy. Kling, 31 Oh. Cir. 
Ct. 199 [aff 80 Oh. St. 717 mem, 89 
NE 1127 mem] (so holding where 
the records of the probate court 
had been destroyed by fire). 


the will, and fol-|_ 16. EJ Paso, ete, R. Co. v. La 
order appointing } Londe, (Tex. Civ. A.) 173 SW 890. 
17. Steadham v. Rogers, 141 Ga. 


146, 80 SE 624 (the fact that an ad- 
ministrator’s petition for leave to sell 
land was sworn to on a certain date is 
not such evidence of the filing of the 
petition on that date as will over- 
come the presumption that it was 
duly filed). 

18. 
Insane Asylum, 100 SW 309, 30 KyL 
989; Porter v. Eastern Kentucky In- 
sane Asylum, 121 Ky. 816, 90 SW 263, 
28 KyL 796. 

19. Silverston v. San Francisco 
Mercantile Trust Co., 18 Cal. A. 180, 
12? VP O76. 

20. Hindorff v. Sovereign Camp W. 
of W., 150 Towa 185, 129 NW 831. 
ee Houston v. Wilcox, 121 Md. 91, 


A. 32) 

22. McKellar v. McKay, 156 N. C. 
283.02. SH otos 

xs. Swamp Land Reclamation Dist. 
No. 341 v. Blumenberg, 156 Cal. 539, 
106 P 392. 

24. Long v. Schowe, 181 Ind. 13, 
103 NE 785. 


25. Waterman Lumber, etc., Co. v. 
Robins, (Tex. Civ. A.) 159 SW 360. 

26. Spencer v. Lyman, 27 S. D. 
471, 131 NW 802. 


27. BEverding v. Gebhardt Lumber 
Co., 90 Or. 207, 175 P 611, 176 P 186. 


28. Virginia, ete, Coal. Co. vy. 
Charles, 251 Fed. 83. 

29. Burnham v. Hardy Oil Co., 
(Tex. Civ. A.) 152 Sw 182. 


: . S.—Rose v. Stewart, 227 
U. S. 530, 33 SCt 345, 57 L. ed. 626 
{aff 25 Okl. 611, 106 P 870]; King v. 
Mullins, 171 U. S. 404, 925, 18 Sct 
925, 438 L. ed. 214; Hayes v. U. S, 
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1174; Dunlop v. U. S., 165 U. S. 486, 
17 SCt 375, 41 lL. ed. 799; Nofire v. 
U. S., 164 U. S. 657, 17 SCt 212, 41 L. 
ed. 588; Gonzales v. Ross, 120 U. S. 
605, 7 SCt 705, 30 L. ed. 801; Bush 
v. Kentucky, 107 U. S. 110, 1 SCt 625, 
27 L. ed. 354; U. S. v. Crusell, 14 
Wall. 1, 20 L. ed. 821; Butler v. 
Maples, 9 Wall. 766, 19 L. ed. 822; 
Lea vy. Polk County Copper Co., 21 
How. 493, 16 L. ed. 203; Minter v. 
Crommelin, 18 How. 87. 15 L. ed. 279; 
Hoyt_v. Hammekin, 14 How. 346, 14 
L. ed. 449; Wilkes v. Dinsman, 7 
How. 89, 12 L. ed. 618; Philadelphia, 
etc., R. Co. v. Stimpson, 14 Pet. 448, 
10 L. ed. 535; Strother v. Lucas, 12 
Pet. 410, 9 L. ed. 1137; Delassus v. 
Wie. sore ens flint O sarod. ETLe) Wiis uve 
Arredondo, 6 Pet. 691, 8 L. ed. 547; 
U. S. Bank v. Dandridge, 12 Wheat. 
64, 6 L. ed. 552; Ross v. Reed, 1 
Wheat. 482, 4 L. ed. 141; Dunlop v. 
Munroe, 7 Cranch 242, 3 I. ed. 329 
{aff 8 F. Cas. No. 4,167, 1 Cranch C. 
C. 536]; Ex p. Blazekovic, 248 Fed. 
327; U. S. v. Feldman, 247 Fed. 482, 
159 CCA 536; May v. U. S., 236 Fed. 
495, 149 CCA 547; Richmond Cedar 
Works v. Stringfellow, 236 Fed. 264; 
Hornblower v. Pierre, 231 Fed. 496 
{aff 241 Fed. 450, 154 CCA 282]; 
Fisher v. U. S., 226 Fed. 156, 141 CCA 
154; Clinchfield Coal Corp. v. Stein- 
man, 223 Fed. 743, 139 CCA 2738; Gra- 
ham v. Quinlan, 207 Fed. 268, 124 
CCA 654; Wells v. Johnson, 205 Fed. 
60; J. W. Paxson Co. v. Cumberland 
County, 201 Fed. 656, 120 CCA 84 
{aff 196 Fed. 156]; U. S. v. Brickson, 
188 Fed. 747; Erhardt v. Ballin, 150 
Fed. 529, 80 CCA 271; Stockslager v. 
U. S., 116 Fed. 590, 54 CCA 46; Den 
v. Hill, 7 F. Cas. No. 3,784, McA)l. 
480; Dunlop v. Munroe, 8 F. Cas. No. 
WiGie, 1) Cranch. C-  CMelpse fairl 27 
Cranch 242, 3 L. ed. 329]; Russell v. 
Beebe, 21 F. Cas. No. 12,153, Hempst. 
‘704 [app dism 19 How. 2838, 15 L. ed. 
668]; The Ship Poll Cary, 45 Ct. Cl. 
219. 


Ala.—Wiley v. Wilhite, 79 S 110; 
Newcomb Bros. Wall Paper Co. v. 
Wiggins, 78 S 905; Deal v. Houston 
County, 78 S 809; Murphy v. Pipkin, 
191 Ala. 111, 67 S 675; State v. Mont- 


gomery, 177 Ala. 212, 59 S 294; Barry 


v. Stephens, 176 Ala. 93, 57 S 467; 
Williams v. State, 171 Ala. 56, 54 S 
535; Guesnard v. Louisville, etc., R. 
Co., 76 Ala. 453; Dudley v. Chilton 
County, 66 Ala. 593; 
v. Jackson County, 
Holieman v. De Nyse, fs 
Harvey v. Thorpe, 28 Ala. 251, 65 
AmD 344; Governor v. Gibson, 14 
Ala. 326; Governor v. Robbins, 7 Ala. 
79; Brandon v. Snows, 2 Stew. 255; 
Pool v. State, (A.) 78 S 407; Floyd 
v. State, 15 Ala. A. 654, 74 S 752. 
Ariz.—Hunt v. Campbell, 
254, 169 P 596; Chenoweth v. Budge, 
16 Ariz. 422, 145 P 406. 
Ark.—Wallace v. Hill, 205 SW 699; 
Cotton v. White, 131 Ark. 273, 199 
SW 116; Hendrix v. Morris, 127 Ark. 
222, 191 SW 949; Watkins v. Stough, 
103 Ark. 468, 147 SW 4438; Stricklin 
v. Moore, 98 Ark. 30, 185 SW 360; Mc- 
Camey v. Wright, 96 Ark. 477, 132 
Sw 223; Appling v. State, 95 Ark. 
185, 128 SW 866, 28 LRANS 548; Ar- 
nold v. Watson, 91 Ark. 328, 121 SW 
354; Wheat v. Smith, 50 Ark. 266,7SW 
161; Putnam v. State, 49 Ark. 449, 5 
SW 715; Haynes v. Butler, 30 Ark. 
69; Rice v. Harrell, 24 Ark. 402; 
State v. Harris, 3 Ark. 570, 36 AmD 
460; Dawson v. State Bank, 3 Ark. 505. 
@al=—In re Sharon; Vi77" P2283 
Miles v. Baley, 170 Cal. 151, 149 P 
45; San Diego, etc., R. Co. v. Cali- 
fornia State Bd. of Equalization, 164 
Cal. 41, 127 P 153; Reclamation Dist. 
No. 730 v. Snowball, 160 Cal. 695, 
117 P 905, 118 P 514; Western Union 
Tel. Co. v. Los Angeles County, 160 
Gall 24 116" Ph 564;9City’ St. impr. 
Conv. Kroh; 158 Cal; 308, 110 P 933; 
McCaleb v. Dreyfus, 156 Cal. 204, 103 
P 924; Peo. v. Siemsen, 153 Cal. 387, 
95 P 863; Kimball v. McKee, 149 Cal. 
435, 86 P 1089; Sharp v. Silsbee, 82 
P 1047; Shepard v. Mace, 148 Cal. 
°70, 82 P_1046; Mabb v. Stewart, 77 
P 402; Robertson v. Alameda Free 
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Public Library, ete., Rooms, 136 Cal. 
403, 69 P 88; Spaulding v. Howard, 
121 Cal. 194, 53 PB 563; Williams v. 
Bergin, 116 Cal. 56, 47 P 877; Los 
Angeles v. Lankershim, 100 Cal. 525, 
35 P 1538, 556; Ballerino v. Mason, 83 
Cal. 447, 23 P 580; Rice v.-Cunning- 
ham, 29 Cal. 492; Guy v. Washburn, 
23 Cal. 111; Reynolds vy. West, 1 Cal. 
322; Caulfield v. Berwick, 27 Cal. A. 
493, 150 P 646; Hunt v. Manning, 24 
Cal. A. 44, 140 P 39; Wilson v. Dur- 
kee, 20 Cal. A. 492, 129 P 617; Mc- 
Carthy v. Merced County, 15 Cal. A. 
576, 115 P 458; Peo. v. Gordon, 13 
Cal. A. 678, 110 P 469. 

Colo.—Denver v. Republican Pub. 
Co., 60 Colo. 571, 155 P 311; Richards 
v. Kerr, 53 Colo. 376, 127 P 232; Post 
Printing, etc, Co. v._Shafroth, 53 
Colo. 129, 124 P 176; Jackson Hard- 
ware, etc., Co. v. La Plata County, 52 
Colo. 260, 121 P 157; Peo. v. Scott, 52 
Colo. 59, 120 P 126; Peo. v. Montez, 
48 Colo. 436, 110 P 639; McLean v. 
Farmers’ High Line Canal, etc., Co., 
44 Colo. 184, 98 P 16; Wyatt v. Bur- 
dette, 43 Colo. 208, 95 P 336; Frost v. 
Teller County, 43 Colo. 438, 95 P 289; 
Bliss v. Harris, 38 Colo. 72, 87 P 1076; 
Colorado Fuel Co. v. Maxwell Land 
Grant Co., 22 Colo. 71, 43 P 566; Peo. 
v. Grand County, 6 Colo. 202; Gibson 
v. Austin, 23 Colo. A. 220, 128 P 859; 
San Juan County v. Oliver, 7 Colo. 
A. 615, 44 P 362. 

Conn.—Wheatley v. Dubuc, 105 A 
616; New York, etc., R. Co. v. Cella, 
88 Conn. 515, 527, 91 A 972, AnnCas 
1917D 590 [cit Cyc]; Whalen v. Glea- 
son, 81 Conn. 638, 71 A 908; Atwater 
v. O’Reilly, 81 Conn. 367, 71 A 505; 
State v. Main, 69 Conn. 123, 37 A 80, 
61 AmSR 30, 36 LRA 623; Ward v. 
Metropolitan L. Ins. Co., 66 Conn. 227, 
83 A 902, 50 AmMSR 80; Perry v. Rey- 
nolds, 53 Conn. 527, 3 A 555; Baker v. 
Baldwin, 48 Conn. 131; Gregory v. 
Brooks, 37 Conn. 365; Coggill v. Bots- 
ford, 29 Conn. 439; Booth v. Booth, 
7 Conn. 350. : 
eon. C.—Phillips v. Ballinger, 37 App. 

Fla.—State v. Florida East Coast R. 
Co., 64 Pla. 112, 59 S 385; Taylor v. 
State, 49 Fla. 69, 38 S 380; Scott v. 
State, 43 Fla. 396, 31 S 244; Dupuis 
v. Thompson, 16 Fla. 69. 

Ga.—Beckham v. Gallemore, 147 
Ga. 323, 93 SE 884; Wright v.Southern 
R. Co., 146 Ga. 581, 91 SE 681; Sim- 
mons v. Freeman, 146 Ga. 118, 90 
SE 965; Union Dry Goods Co. v. Geor- 
gia Pub. Service Corp., 145 Ga. 658, 
89 SE 779; Nixon v. Lehman, 137 Ga. 
516, 73 SE 747; Hamby v. Collier, 136 
Ga. 309, 71 SE 431; Buchanan v. 
James, 130 Ga. 546, 61 SE 125; Floyd 
v. Ricketson, 129 Ga. 668, 59 SE 909; 
Oliver v. State, 94 Ga. 83, 21 SE 125; 
Jones v. Cordele Guano Co., 94 Ga. 
14, 20 SE 265; Skinner v. Roberts, 92 
Ga. 366, 17 SE 353; Livingston v. Hud- 
son, 85 Ga. 835, 12 SE 17; Augusta v. 
Pearce, 79 Ga. 98, 4 SE 104; Gibson v. 
Patterson, 75 Ga. 549; Ivey v. Col- 
quitt, 63 Ga. 509; Pittman v. Jones, 
53 Ga. 134; Roe v. Doe, 39 Ga. 328, 
99 AmD 459; Solomon v. Peters, 37 
Ga. 251, 92 AmD 69; McRae v. Adams, 
36 Ga. 442; Doe v. Biggers, 6 Ga. 188; 
Doe v. Roe, 4 Ga. 148, 48 AmD 216; 
Bond v. State Cent. Bank, 2 Ga. 92; 
Doe v. Roe, 1 Ga. 3. 

Ida.—Clear Lake Power, etc., Co. 
v. Chriswell, 31 Ida. 339, 173 P 326; 
Allen’s Application, 31 Ida. 295, 170 
P 921; Ada County Independent High- 
way Dist. No. 2 v. Ada County, 24 
Ida. 416, 134 P 542; Prothero v. Twin 
Falls County, 22 Ida. 598, 127 P 175; 
Dement v. Caldwell, 22 Ida. 62, 125 
P 200; Sims v. Milwaukee Land Co., 20 
Ida.:513, 119 P 37; Stewart v. White, 
19 Ida. 60, 112 P 677; Meservey v. Gul- 
liford, 14 Ida. 133, 98 P 780. 

Ill.—Peo. v. Chicago, etce., R. Co., 
281 Ill. 177, 118 NE 2; Depue v. 
Banschback, 273 Ill. 574, 113 NE 156; 
Galpin v. Chicago, 269 Ill. 27, 109 NE 
713, LRA1917B 176; Peo. v. Jackson- 
ville, etc., R. Co., 265 Ill. 550, 107 NE 
237; Peo. v. Illinois Cent. R. Co., 256 
Til. 416, 100 NE 251; White v. Bates, 


234 Ill. 276, 84 NE 906; Spring v. Kane, 


86 Ill. 580; Garden City Ins. Co. v. 
Stayart, 79 Ill. 259; Galbraith v. Lit- 


tiech, 73 I. 
kins, 71 Ill. 488; Cook v. Chicago, 57 
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209; Conwell v, Wat- 


Ill. 268; Todemier v. Aspinwall, 43 
Ill. 401; Niantic Bank v. Dennis, 37 


Ill. 381; Peo. v. Auditor, 3 Ill. 567; 
Peo. v. Chicago, 203 Ill. A. 191; Lance 
v. Lance, 201 Ill. A. 232; Peo. v. Mi- 
chael, 189 Ill. A. 495; Peo. v. Walker, 


179 Ill. A. 455; Peo. v. Lyons, 168 Ill. 


A. 396; Woodward v. Donoven, 167 Ill. 
A. 503; Peo. v. Chicago, 127 Ill. A. 118; 
Robinson v. School Directors Dist. 
No. 4, 96 Ill. A. 604; Regent v. Peo., 


96 Ill. A. 189; Subim vy. Isador, 88 Ill. 


A. 96; Augustine v. Doud,1 Ill. A. 588, 


Ind.—Wabash R. Co. v. Todd, 114 
NE 975; Enos v. Goder, 131 Ind. 560, 
31 NE 357; State v. Sutton, 99 Ind. 
300; Baker v. Merriam, 97 Ind. 539; 
Benefiel v. Aughe, 93 Ind. 401; Heagy 
v. Black, 90 Ind. 534; Cummins vy. 
Seymour, 79 Ind. 491, 41 AmR 618; 
Mullikin v. Bloomington, 72 Ind. 161; 
Talbott v. Hale, 72 Ind. 1; Mills v. 
Hendricks County, 50 Ind. 436; Jen- 
kins v. Parkhill, 25 Ind. 473; Culbert- 
son v. Milhollin, 22 Ind. 362, 85 AmD 
428; Evans v. Ashby, 22 Ind. 15; 
State v. Bailey, 16 Ind. 46, 79 AmD 
405; Mercer v. Doe, 6 Ind. 80; Butler 


v. Kokomo, 62 Ind. A. 519, 113 NB 


391; Windle v. Valparaiso, 62 Ind. A. 
342, 113 NE 429; Barnum .v. Ralli- 
han, (A.) 112 NE 561; Cicero v. Lake - 
Korie, etc., R. Co., (A.) 97 NE 389; 
Union Cent. L. Ins. Co. v. Woods, 11 
Ind. A. 335, 37 NE 180, 39 NE 205. 
Iowa.—Hubbell v. Des Moines, 167 
NW 619; Ford v. Dilley, 174 Iowa 
243, 156 NW 513; Hamilton County 
v. Chase, 152 NW 580; Christensen 
v. Peterson, 1638 lowa 708, 144 NW 
315; Cherokee v. Illinois Cent. R. Co., 
157 Iowa 73, 137 NW 1053; Morrill v. 
Bentley, 150 Iowa 677, 130 NW 1734; 
Dubbert v. Cedar Falls, 149 Iowa 489, 
128 NW 947; Hancock v. McCarthy, 
145 Iowa 51, 123 NW 766; Iowa Loan 
Co. v. O’Connell, 138 Iowa 361, 116 
NW 1387; State v. Pitkin, 137 Iowa 22, 
114 NW 550; Black v. Minneapolis, 
ete., R. Co., 122 Iowa 32, 96 W 
984; Collins v. Valleau, 79 Iowa 626, 
43 NW 284, 44 NW 904; French v. 
Reel, 61 Iowa 143, 12 NW 573, 16 NW 
55; In re Edwards, 58 Iowa 431, 10 
NW 793; Eggers v. Redwood, 50 
Iowa 289; Spitler v. Scofield, 43 Iowa 
571; Goodrich v. Beaman, 387 Iowa 
5638; Budd v. Durall, 86 Iowa 315; 
Allen v. Cerro Gordo County, 34 
Iowa 54; Pursley v. Hayes, 22 Iowa 
11, 92 AmD 350; State v. Howard, 10 
Iowa 101; Cole v. Porter, 4 Greene 510; 
Rowan v. Lamb, 4 Greene 468; Barney 
v. Chittenden, 2 Greene 165; McGuffie 
v. Dervine, 1 Greene 251; Dollarhide 
v. Muscatine County, 1 Greene 158. 
Kan.—Mid-West Photo Play Corp. 
v. Miller, 102 Kan. 356, 169 P 1154; 
Cahill-Swift Mfg. Co. v. Hayes, 98 
Kan. 269, 157 P 1169, 97 Kan. 740, 
156 P 735; Emporia Bd. of Educa- 
tion v. Shepherd, 90 Kan. 628, 1385 P 
605; Buckner v. Wingard, 84 Kan. 
682, 115 P 636; Washington v. Hosp, 
43 Kan. 324, 23 P 564, 19 AmSR 1413 
Bernard v. Wyandotte, 33 Kan. 465, 
6 P 617; Morrill v. Douglass, 14 Kan. 
2938; Vallep Tp. v. King Iron Bridge, 
ete., Co., 4 Kan. A. 622, 45 P 660. 
Ky.—Kidd v. Stephens, 174 Ky. 
381, 192 SW 44; American Agricul- 
tural Chemical Co. v. McKinney, 173 
Ky. 820, 191 SW 647; Meagher v. 
Howell, 171 Ky. 238, 188 SW 3873; 
Southern Bithulithic Co. v. De Tre- 
ville, 156 Ky. 5138, 161 SW 560; Craig 
v. Spitzer, 140 Ky. 465, 181 SW 264; 
Barron v. Kaufman, 131 Ky. 642, 115 
SW 787; Hegan v. Louisville, 107 SW 
809, 32 KyL 1082; Louisville, etc., R. 
Co. v. Schwab, 127 Ky. 82, 105 SW 
110; Eversole v. Eastern Kentucky 
Insane Asylum, 100 SW 300, 30 KyL 
989; Porter v. Eastern Kentucky In- 
sane Asylum, 121 Ky. 816, 90 SW 
268, 28 KyL 796; Bate v. Speed, 10 
Bush 644; Phelps v. Ratcliffe, 3 Bush 
3834; Ellis v. Carr, 1 Bush 527; An- 
derson v. Sutton, 2 Duv. 480; Buck- 
ner v. Bush, 1 Duv. 394, 85 AmD 
634; Vincent v. Eaves, 1 Metc. 247; 
Oldhams v. Jones, 5 B. Mon. 458; 
Shirley v. Taylor, 5 B. Mon. 99; Scott 
v. Marshall, 5 J. J. Marsh. 433; Terry 
v. Bleight, 3 T.°B. Mon. 270, 16 AmD 
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and in general it is to be presumed that every- | ‘thing done by an officer in connection with the 


101; Hickman v. Skinner, 3 T. 


B.| berry, 33 Miss. 117; Murray v. Smith,|J. L. 


Mon. 210; Slaughter v. McClain, 1 A.| 28 Miss. 31; Nebett v. Cunningham, 


K. Marsh. 485; Allen v. Robinson, 3 
Bibb 326; Hickman v. Boffman, Hard. 
348; Stephens v. Smith, 7 KyL 44, 13 
Ky. Op. 514; Cox v. Mudd, 3 KyL 692, 
11 Ky. Op. 565. 4h 

La.—New Orleans v. Mangiarisina, 
139 La. 605, 71 S 886; Orleans Parish 
Public Schools v. New Orleans Land 
Co., 138 La. 32, 70 S 27; State v. Ma- 
roun, 136 La. 54, 66 S 395 [cit Cyc]; 
Southland Lumber Co. v. McAlpin, 
126 La. 906, 53 S 45; Wood v. Frickie, 
120 La. 180, 45 S 96; Lauve v. Wil- 
son, 114 La. 699, 38 S 522; Sage v. 
Board of Liquidation, 37 La. Ann. 412 
{app dism 144 U. S. 647, 12 SCt 755, 
386 L. ed. 577]; Soniat v. Miles, 32 
La. Ann. 164; Elder v. New Orleans, 
31 La. Ann. 500; Tunstall v. Madi- 
son Parish, 30 La. Ann. 471; Hef- 
ner v. Hesse, 29 La. Ann. 149; Locke 
v- Lafitte, 28 La. Ann. 232; Grand v. 
Cox, 24 La. Ann. 462; Ledoux v. 
Jamieson, 18 La. Ann. 130; New Or- 
leans v. Halpin, 17 La. Ann. 185, 87 
AmD 523; Templeton v. Morgan, 16 
La. Ann. 438; Webber v. Gottschalk, 
15 La. Ann. 376; Manice v. Duncan, 12 
La. Ann. 715; Rudolphe v. New Or- 
“teans, 11 La. Ann. 242; Lauve’s Succ., 
6 La. Ann. 530; Squier v. Stockton, 5 
La. Ann. 120,52 AmD 583; Bacchus v. 
Moreau, 4 La. Ann. 313; Dunlap v. Sims, 
2 La. Ann. 239; Coons v. Graham, 12 
Rob. 206; Harbour v. Taylor, 7 Rob. 
32; De Blanc v. Martin, 2 Rob. 82. 

Me.—Smith v. Sawyer, 108_Me. 485, 
81 A 868; Massachusetts Breweries 
Co. v. Herman, 106 Me. 524, 76 A 
943; Hudson v. Webber, 104 Me. 429, 
72 A 184; Snow v. Weeks, 75 Me. 
105; Emery v. Brann. 67 Me. 39; 
Bethel v. Oxford County, 60 Me. 535; 
Brackett v. Ridlon, 54 Me. 426; Mills 
v. Gilbreth, 47 Me. 320, 74 AmD 487; 
Barker v. Fogg, 34 Me. 392; Shorey 
v. Hussey, 32 Me. 579: Treat v. Orono, 
26 Me. 217; Thorn v. Case, 21 Me. 393; 
Lowell v. Flint, 20 Me. 401; Mussey 
v. White, 3 Me. 290. 

Md.—Union Trust Co. v. State, 116 
Md. 368, 81 A 873; Schultz v. State, 112 
Md. 211, 76 A 592; Manuel v. Cumber- 
land, 111 Md. 196, 73 A 705; Wellers- 
burg, etc., Plank Road Co. v. Bruce, 
6 Md. 457. i 

Mass.—Nevins v. Springfield City 
Council, 227 Mass. 538, 116 NE 881; 
Bryant v. Pittsfield, 199 Mass. 530, 
85 NE 739; Gay v. Southworth, 113 
Mass. 333; Com. v. Kane, 108 Mass. 
423, 11 AmR 3738; Jones v. Boston, 104 
Mass. 461; Pratt v..Lamson, 6 Allen 
457; Clapp v. Thomas, 5 Allen 158; 
Blanchard v. Young, 11 Cush. 341; 
Pickard v. Howe, 12 Metc. 198; Bruce 
v. Holden, 21 Pick. 187; Gilmore v. 
Holt, 4 Pick. 258. 

Mich.—Barnes v. Wayne County, 
194 Mich. 540, 161 NW 2384; Detroit 
Art Museum v. Engel, 187 Mich. 432, 
153 NW 700; Chippewa County v. Ben- 
nett, 152 NW 229; Curtis v. Charle- 
voix Golf Assoc., 178 Mich. 50, 144 
NW 818; Metropolitan Lumber Co. v. 
McColeman, 140 Mich. 333, 103 NW 
809; Detroit v. Rush, 82 Mich. 532, 46 
NW 951, 10 LRA 171; Westbrook v. 
Miller, 56 Mich. 148, 22 NW 256; Cum- 
ing v. Grand Rapids, 46 Mich. 150, 9 
NW 141; Smith v. Rich, 37 Mich. 549; 
Blair v. Compton, 33 Mich. 414; Hall 
v. Kellogg, 16 Mich. 135; Peck v. Ca- 
vell, 16 Mich. 9; Clark y. Axford, 5 
Mich. 182; Crane v. Hardy, 1 Mich. 56; 
Scott v. Detroit Young Men’s Soc., 1 
Dougl. 119. 

Minn.—Carlson v. Smith, 127 Minn. 
203, 149 NW 199; Clay County v. Ol- 
son, 123 Minn. 4387, 148 NW 970; 
Deering v. Peterson, 75 Minn. 118, 
77 NW 568; Gillett-Herzog Mfg. Co. 
v. Aitkin County, 69 Minn. 297, 72 
NW 123; Shakopee St. Peter’s Church 
v. Scott County, 12 Minn. 395. 

Miss.—Pearce v. Tharpe, 118 Miss. 
107, 79 S 69; State v. Ratliff, 108 Miss. 
242, 66-S 538; Day v. Smith, 87 Miss. 
395, 39 S 526; Davany v. Koon, 45 
Miss. 71; Hamblen v. Hamblen, 33 
Miss. 455, 69 AmD 358; Cooper v. Gran- 
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27 Miss. 292; Dyson v. State, 26 Miss. 
362; Wray v. Doe, 18 Miss. 452. 

Mo.—T. L. Wright Lumber Co. v. 
Ripley County, *270 Mo. 121, 192 SW 
996; State v. ‘Burney, 269 Mo. 602, 
191 SW 981; Heagy v. Miller, 187 SW 
889; Gass v. Evans, 244 Mo, 329, 149 
SW 628; Howell v. Sherwood, 242 Mo. 
518, 147 SW 810; Smith v. Vickery, 
235 Mo. 413, 138 SW 502; Chilton v. 
Metcalf, 234 Mo. 27, 1386 SW 701; State 
v. Adcock, 225 Mo. 335, 124 SW 1100; 
Shelton v. Franklin, 224 Mo. 342, 123 
SW 1084, 135 AmSR 537; Childers v. 
Pickenpaugh, 219 Mo. 376, 118 SW 
453; Van Pelt v. Parry, 218 Mo. 680, 
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performance of an official act in the line of | his duty was legally done, whether prior to the 
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“The law presumes the validity and 
regularity of the official acts of pub- 
lic officers within the line of their 
official duties, and this presumption 
obtains until overcome by proof as to 
such acts, except in cases where it is 
sought to take away personal rights 
of a citizen, or deprive him of his 
property, or place a charge or lien 
thereon.” Christ v. Fent, 16 OkIl. 
375, 84 P 1074. 
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the rule. Smith v. Knox Dist. Tp., 
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{[b] That each department of the 
government will do its duty will be 
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M. 81, 124 P 649, AnnCas1914C 1114. 
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power will not be assumed in the 
absence of clear and convincing evi- 
dence. Cawsey v. Brickey, 82 Wash. 
653, 144 P 938. 

of ordin- 


{d] Observance city 
ance.—The court will presume that 


an ordinance, requiring a city to keep 
a map showing street lines, gas 
mains, etc., has been observed, and 
the city is chargeable with knowledge 
of the location of a gas main in a 
street. Manuel v. Cumberland, 111 


established in accordance with law 
are presumed to be just and reason- 
able. Hooker v. Interstate Com- 
merce Commn., 188 Fed. 242 [rev 
on other grounds 225 U. S. 302, 32 
SCt 769, 56 L. ed. 1099, and foll Eagle 
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Peo. v. Shults, 87 Misc. 348, 149 NYS 
913 [aff 166 App. Div. 868, 151 NYS 
$10]; Parker v. Wallace, 80 Misc. 425, 
142 NYS 523; Syracuse v. Roscoe, 66 
Misc. 317, 128 NYS 403. 

N. C.—Gregg v. Randolph County, 
162 N. C. 479, 78 SE 301. , 

N. D.—Hackney v. Elliott, 23 N. D. 
373, 187-NW 433; Greenfield School 
Dist. v. Hannaford School Dist., 20 
N. D. 393, 127 NW 499. 

Oh.—Moton v. Kessens, 96 Oh. St. 
609, 118 NE 1083. 

_Okl1.—Williamson - Halsell - Frazier 
Co. vy. State, 171 P 453; Leedy v. 
Brown, 27 Okl. 489, 113 P 177; Canard 
v. State, 2 Okl. Cr. 505, 103 P 737, 
881,139 AmSR 949. 

Or.—State v. Clatsop County, 63 
Qr. 377, 125 P 271; Dennison v. Story, 
1 Or. 272. 

Pa.—Houseman_ v._ International 
Nav. Co., 214 Pa. 552, 64 A 379; Com. 
v. Read, 2 Ashm. 261. 

Porto Rico.—Fernandez v. Calaf, & 
Parto Rico Fed. 363. 

S. C.—Tribble v. Southern Express 
Co., 96 SE 712; McDowell v. Burnett, 
92 S. C. 469, 75 SE 873; Whitcomb v. 
Manderville, 90 S. C. 384, 73 SE 775. 

Tex.—Wooters v. Hall, 61 Tex. 15; 
Jones v. Muisbach, 26 Tex. 235; San 
Antonio, etc., R. Co. v. Boyed, (Civ. 
A.) 201 SW 219; Kernagan v. Ft. 
Worth, (Civ. A.) 194 SW 626, 629 
{quot Cyc]; Gulf Pipe Line Co. v. 
Lasater, (Civ. A.) 193 SW 773; Comp- 
ton v. Hatch, (Civ. A.) 1385 SW 1052; 
Ward v. Baker, (Civ. A.) 135 SW 620; 
Parrish v. Ralls, 63 Tex. Civ. A. 113, 
133 SW 938; Flores v. Hovel, (Civ. A.) 
125 SW 606; San Antonio v. Tobin, 
(Civ. A.) 101 SW 269 [writ of error 
dism 100 Tex. 589, 102 SW 402}; Abee 
v. Bargas, 45 Tex. Civ. A. 243, 100 
Sw 191. 

Vt.—State v. Potter, 52 Vt. 33. 

Wash.—State v. Spokane, 64 Wash. 
388, 116 P 878; McGilvra v. Seattle 
Electric Co., 61 Wash. 38, 111 P 896, 
AnnCasi912B_ 1020; State v. Middle 
Kittitas Irr. Dist., 56 Wash. 488, 106 
P 203. 

Wis.—State v. Dahl, 140 Wis. 301, 
122 NW 748; Bekkedahl v. Westby, 
ey Shy 128 NW 727; Strange v. 

conto Lan o., 136 Wis. 516, 11 
NW _ 1023. ‘ 
Feo me es v. Thompson, 7 Alta. L. 


B. 
381. 

“The presumption is that public 
officers will obey the laws and not 
wantonly and criminally’ violate 
them.” State v. Dahl, 140 Wis. 301, 
308, 122 NW 748. 

{a] Where an officer has power to 
act only in a certain contingency, it 


C.—Rex v. Jim Goon; 22 B. C. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ment.3* 


will be presumed that the contingency 
has happened. McCamey v. Wright, 
96 Ark. 477, 132 SW 223. 

[b] Where the head of a depart- 
ment acts, it will be presumed, in the 
absence of evidence to the contrary, 
that he acted by direction of the 
president. Northern Pac. R. Co. v. 
Mitchell, 208 Fed. 469. 

32. U. S—Nofire v. U..S., 164 U. 
SONGS Tiedt SCt O12) 41y Lr Sed. O85), 
Rankin v. Hoyt, 4 How. 327, 11 L. ed. 
996; U. S. Bank v. Dandridge, 12 
Wheat. 64, 6 Ll. ed. 552. 

Conn.—Booth v. Booth, 7 Conn. 350. 

Kan.—Valley Tp. v. King Iron 
Bridge, etc., Co., 4 Kan. A. 622, 45 P 
660. 


La.—Lauve v. Wilson, 114 La. 699, 
38 S 522. 

Md.—Wellersburg, etc., Plank Road 
Co. v. Bruce, 6 Md. 457. ¢ 

Mich.—Westbrook v. Miller, 56 
Mich. 148, 22 NW 256; Wheeler v. 
Wilkins, 19 Mich. 78; Calender v, Ol- 
cott, 1 Mich. 344. 

Miss.—Wray v. Doe, 18 Miss. 452. 
PS Laat ae v. Cornell, 3 Nebr. 

ff 


N. J.—Mercer County Tract. Co. v. 
United New Jersey R., etc., Co., 64 
INAS HIgh 58 83554 AN 8a Oe 

N. Y.—Jackson v. Cole, 4 Cow. 587. 

N. D.—Pine Tree Lumber Co. -v. 
Fargo, 12 N. D. 360, 96 NW 357. 


a v. Barrows, 2 Oh. St. 
Pa.—Houseman vy. _ International 


Nav. Co., 214 Pa. 552, 64 A 279. 
Tex.—-Titus v. Kimbro, 8 Tex. 210; 
Kernagan v. Ft. Worth, (Civ. A) 194 
SW 626, 629 [quot Cyc]. 
Vt.—Chandler v. Spear, 22 Vt. 388; 
U. S. Bank v. Tucker, 7 Vt. 134. 
Wis.—Mineral Point v. Kealy, 164 
Wis. 351, 160 NW 63; Delaney v. 
Schuette, 49 Wis. 366, 5 NW 796; 
Huey v. Van Wie, 23 Wis. 613. 
33. U. S.—Cofield v. McClelland, 
16. Wall. 331, 21 L. ed.’ 339 [aff 1 
Colo. 3701; U. S. v. Erickson, 188 Fed. 


747; Stockslager v. U. S.,.116 Fed. 
590, 54 CCA 46. 
Ala.—Christian, ete., Grocery Co. 


v. Coleman, 125 Aja. 158, 27 S 786. 

Colo.—Colorado Fuel, etc, Co. v. 
State Bd. Land Com’rs, 14 Colo. A. 
84, 60 P 367. 

D. C.—District of Columbia v. 
Jones, 38 App. 560. 

Ga.—Nixon v. Lehman, 137 Ga. 516, 
73 SE 747. 

I)l.—Chicago, ete., R. Co. v. Cham- 
berlain, 84 Tl]. 333. 

Iowa.—Hamilton County v. Chase, 
152 NW 580. 

Ky.—Lamaster v. Wilkerson, 143 
Ky. 226, 136 SW 217;. Eversole v. 
Rastérn Kentucky Asylum, 100 SW 
300, 30 KyL 989; Zazio v. Samuels, 
12 Ky. Op. 148. : 

N. C.—Rodwell v. Rowland, 137 N. 
C. 617, 50 SE 319, 

Or.-—Hendry v. Salem, 64 Or. 152, 
129 P 531; State v. Tillamook, 62 Or. 
332, 124 P 637, AnnCas1914C 483. 

Pa.—Morgan v. Neville, 74 Pa. 523 
Law yv. Smith, 3 LuzLegReg 49. 

S. C.—Hardaway v. Southern R. Co., 
90 8S. C. 475, 73 SE 1020, AnnCas1913D 
266; State v. Davis, 88 S. C. 204, 70 
oie 417; Norris v. Goss, 29 S. G. L. 


S. D—Red Wing Sewer Pipe Co. v. 
Pierre, 36 S. D. 276, 154 NW 712. 

Tex.—Kernagan v. Ft. Worth, (Civ. 
A.) 194 SW 626, 629 [quot Cyc]; In- 
ternational, etc, R. Co. v. Carter, 
(Civ. A.) 180 SW 663; Thompson v. 
State, 23 Tex. Civ. A. 370, 56 SW 603; 
Wilson v. State, 16 Tex. A. 497. 

Utah.—Tooele Bldg. Assoc. v. Tooele 
High School Dist. No. 1, 43 Utah 362, 
369, 134 P 894 [cit Cyc]. 

_{a] _ Notice of election.— Where no- 
tice of a vacancy in an office and of 
an election to fill such vacaney is 


ce 
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capacity which would render his action valid.%¢ 

Officers of former government. 
sumption in favor of the validity of official acts 
applies to the acts of officers of a former govern- 


The general pre- 


required by law, it will be presumed 
that such notice was given, and the 
burden rests upon one who assails 
the validity of the election to show 
that such notice was not given. Rod- 
well v. Rowland, 137 N. C. 617, 50 SE 
319: 

34. U. S—Green County v. Quin- 
lan, 241 U. ‘SS. 582,929 SCt 162,53 tse 
ed. 335 [mod 157 Fed. 38, 84 CCA 
537, 19 LRANS 849]. 

Cal.—Thiel Detective Co. v. Tuo- 
lumne County, (A.) 173 P 1120; Sil- 
verston v. Mercantile Trust Co., 18 
Cal. A. 180, 122 P 976. 

Colo.—Manitou v. Colorado Springs 
First Nat. Bank, 37 Colo. 344, 86 P 
75; 

D. C.—U. S. v. Windom, 19 D. C. 54. 

Ky.—Gross v. Houchin, 13 Ky. Op. 
138. 

Minn.—Great Northern Bridge Co. 
v. Finlayson, 133 Minn. 270, 158 NW 
392; Carlson vy. Smith, 127 Minn. 203, 
149 NW i199. 

Mo.—Hartwell v. Parks, 240 Mo. 
587, 144 SW 793. 

Nebr.—McCoy v. Omaha, 88 Nebr. 
316, 129 NW 429. 

N. J.-#Steel v. White, (Ch.) 100 A 
3841; Mercer County Tract. Co. v. 
United New Jersey, R., etc., Co., 64 
N. J. Eq. 588, 54 A 819. 

N. Y.—Hamilton v. Erie R. Co., 219 
N. Y. 348, 114 NE 399, AnnCas1918A 
928; Hawes v. New York Bd. of Edu- 
cation, 160 App. Div. 516, 145 NYS 
575; Donovan v. Erie R. Co., 77 Misc. 
548, 187 NYS 1138. 

N. C.—In re Thorp, 150 N. C. 487, 
64 SE 379. 

Okl.—Southwestern Surety Ins. Co. 
v. Taylor, 173 P 8385; Southwestern 
Surety Ins. Co. v. Taylor, 173.P 821. 

Philippine.—Chapchap v. Cacayan, 
26 Philippine 573. 

S. D.—-Ege v. Williams, 38 S. D. 50, 
159 NW 898. 

Tex.—Kernagan v. Ft. Worth, (Civ. 
A.) 194 SW 626, 629 [quot Cyc]; Par- 
rish v. Ralls, 638 Tex. Civ. A, 113, 133 
SW. 933. 

Wash.—State v. Shattuck, 95 Wash. 
119, 163 P 414. 

[a] This rule has been applied to 
the determination by a township com- 
mittee that the consent of property 
owners to an ordinance granting the 
right to construct a street railroad 
has been filed. Mercer County Tract. 
Co, v. United New Jersey R., etc., Co., 
64 N. J. Eq. 588, 54 A 819. 

{b] Issuance of county bonds.—. 
A presumption, although not a con- 
elusive one, that there has been a 
compliance with the condition pre- 
cedent to the issuance of county 
bonds in payment of a subscription 
to the capital stock of a railway com- 
pany, that the county should first be 
exonerated from a prior subscription 
to the stock of another railroad com- 
pany, arises from the mere fact of 
subscription and issuance by the of- 
ficer charged with the duty of issuing 
the bonds upon the performance to 
the condition precedent. Green County 
v. Quinlan, 211 U. S. 582, 29 SCt 162, 
53 L. ed. 335 [mod’157 FWed.° 33, 84 
CCA 537, 19 LRANS 849]. 

35. U. S.—Holmes v. 
ete., R. Co., 93 Fed. 100. 

Ind.—In re Ale, (A.) 117 NE 9388. 

Nebr.—Chamberlain Banking House 
v. Woolsey, 60 Nebr. 516, 88 NW 729; 
Paxton v. State, 59 Nebr. 460, 81 NW 
383, 80 AmSR 689. 

Pa.—Com. v. Atlantic, ete., R. Ce., 
Domear 9. 

S. D.—State v. White River Valley 
Ri (Co: 27° Si Di 65, 129° Nw 1034. 

Tex.—Kernagan v. Ft. Worth, (Civ. 
A.) 194 SW 626, 629 [quot Cyc]. 

36. Selby v. Bass, 19 La. 499; Whit~ 
neten v, Whittington, 24 La. Ann. 
alsa 

37. 


Cleveland, 


Jones v. Garza, 11 Tex. 186; 
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Good faith. As the proper performance of official 
duties requires that the official shall act in good faith, 


such good faith is presumed.*8 


The inference of regularity acquires additional 
force where persons whose interests are adversely 
affected by an official act do not question its validity 


for a long period.*9 


The presumption is available to sustain the regu- 
larity of official acts in favor of individuals who rely 
thereon,*° and may also be relied upon by the officer 
himself where it is sought to hold him liable for 
failure to perform or to perform properly a duty 


imposed upon him.*! 


The presumption cannot be used as a substitute 
for proof of a definite and material fact,*? or as a 
basis for presuming irregularity in another act by 
the same*® or a different** officer; nor will it avail to 


State v. Sullivan, 9 Tex. 156; Han- 
cock v. McKinney, 7 Tex. 384. 
38. U. S—Simon v. Craft, 182 U. 
S. 427, 21 SCt 836, 45 L. ed. 1165. 
Colo.—Peo. v. Montez, 48 Colo. 436, 
110 PB 639. 
Ind.—Thompson v. Doty, 72 Ind. 
ore Butler v. Kokomo, (A.) 113 NE 
1 


Mich.—Curtiss v. Charlevoix Sl 
Assoc., 178 Mich. 50, 144 NW 81 

Mo.—-State v. Green, 124 Mo A. 
80, a SW 1115. 

N. Y.—State v. Bowe, 134 NYS 524. 

Utah.—Salt Lake County v. Clin- 
ton, 39 Utah 462, 117 P 1075. 

- Wash.— Cawsey v. Brickey, 82 
Wash. 653, 144 P 938. 

Wis.—State v. Rose, 140 Wis. 360, 
372, 122 NW 751, 28 LRANS 194 

“Courts must, indulge in every 
prima facie presumption in favor of 
the good faith of the executive offi- 
cer in his discharge of his duties as 
such.” State v. Rose, supra. 

[a] There is no presumption of 
bad faith on the part of public offi- 
cers. Sundstrom v. State, 159 App. 
Div. 241, 144 NYS 390 [rev on other 
grounds 213 N. Y. 68, 106 NE 924]. 

39. Jj. \S--Holmes v. Cleveland, 
etc., R. Co., 93 Fed. 100. 

Ky.—Belcher v. Belcher, 55 SW 693, 
21 yl 1460; Best v. Vanhook, 13 sw 
1195 UY Kyl 753 

Lia.—Drouet v. ” Rice, 2 Rob. 374; 
Brosnaham v. Turner, 16 La. 433. 


Me.—Austin v. Austin, 50 Me. 74, 
79 AmD 597. 
Pa.—McFate’s App., 105 Pa. 323. 


Tex.—Giddings v. Day, 84 Tex. 605, 
19 SW 682; Delk v. Punchard, 64 Tex. 
360. 
Eng.—Williams v. Eyton, 4 Hem. & 


M. 357. 
N.. Hing as cena vy. Johnston, 9 


N. B. 

40. S.—Deery v. Cray, 5 Wall. 
7195, 18 vi ed. 653; U. S. v. Weed, 5 
Wail. 62, 18 L. ed. 531; Hoyt v. Ham- 

mekin, 14 How. 346, 14 L. ed. 449; 
Pillow v. Roberts, 13 How. 472, 14 coy 

228. 
Pee —-Dawson v. State Bank, 3 Ark. 
505; Rose v. Ford, 2 Ark. 26. 

Conn. — Brownell v. Palmer, 22 

onn. 107. 
~ Iowa.—Spitler v. Scofield, 43 lowa 
571; Budd v. Durall, 36 Towa 315. 

Ky. —Hickman v. Boffman, Hard. 
48. 

' Me.—Tozier Vv. Vienna School Dist. 
No. 2, 39 Me. 556; Rackleff v. Norton, 
19 Me. 274. 

Mich.—yYelverton v. Steele, 36 
Mich. 62 

Mo.—Bettis v. Logan, 2 Mo. 2; St. 
Louis Gas Light Co. v. St. Louis, any 
Mo. A. 55 [aff 84 Mo. 202]. 

N. Y.—Nichols v. Mase, 94 N. Y. 
160; Ensign v. McKinney, 30 Hun hay 
12 AbbNCas 463; Wood v. Terry, 
Lans. 80. 

Wash.—State v. Middle Kittitas 
Irr. Dist., 56 Wash. 488, 106 P_ 2038. 

41. Alja—Blann v. ‘Beal, 5 Ala. 
357. 

Ark.—State v. Hammett, 7 Ark. 
92. 

Colo. —Wryatte v. Burdette, 43 Colo. 
208, 95 P 336. 
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supply a fact which the official record affirmatively 
shows to be absent.*® Neither can the presumption 


be indulged to the extent of supplyi ing the necessary 


carded. at 


authority for an act,*® or to sustain official action 
where the mandatory requirements of a statute con-. 
cerning the record of such action are wholly disre- 
The rule that one presumption eannot be 
based upon another*® precludes using the presump- 
tion that one officer has performed his duty as the 
basis for a further presumption that another officer 
has performed a duty which was dependent upon the 
performance of a duty of the first officer.4° 


The presumption is rebuttable by affirmative evi- 


but the burden 


oun .—Powers v. Mulvey, 51 Conn. 


Mass.—Horgan v. Boston El. R. Co., 
208 Mass. 287, 94 NE 386; Bruce v. 
Holden, 21 Pick. 187. 

Mich.—Clark v. Axford, 5 Mich. 182. 

N. Y.—Spaulding v. Arnold, 125 N. 
Y. 194, 26 NE 295 [aff 53 Hun 631, 
6 NYS’ 336]. 

Tex.—Sanders State Bank vy. Haw- 
kins, rey: A.) 142 SW 84. 

42. S.—U. S. v. Carr, 132 U. S. 
644, 10 ce 182, 33 L. ed. 1078 mem; 
Sabariego v. Maverick, 124 U. S. 261, 
SarSOty 461" 8 LPL: pedi 4305). Ss Vv: 
Ross, 92 U. S. 281, 28 L. ed. 707. 

Ark.—Appling v. State, 95 Ark. 185, 
128 SW 866, 28 LRANS 548, 

Dl.—DuPont v. Chicago Sanitary 
Dist., 203 Tll. 170, 67 NE 815. 

Minn.—Deaver v. Napier, 139 Minn. 
219, 166 NW 187; Foster v. Golden 
Valley Land, ete., Co., 123 Minn. 273, 
143 NW. 786. 

Mo.—Hill v. Aa Ea 128 Mo. A. 
415, 107 SW 426 

Te x.—Kernagan v. Ft. Worth, (Civ. 
A.) 194 SW 626, 629 [quot Cycl. 


Vt.—Bacon vy. Boston, etc., R. Co., 
83 Vt. 421, 76 A 128. 
[a] Thus, where officers grant 


land as government land, there is no 
presumption that prior to such grant 
the title of a third person to such 
land had vested in the government. 
Sabariego v. Maverick, 124 U. S. 261, 
8 SCt 461, 31 L. ed. 430; Herron v. 
Dater, 120 U. S. 464, 7 SCt 620, 30 L. 
ed. 748. 

{be] The mere existence of a dock 
on the waterfront of a municipality 
having power to establish dock lines 
does not raise a presumption that 
the municipality has established the 
line of such dock as the dock line. 
DuPont v. Chicago Saar y, Dist., 
203 Ill. 170, 67 NE 81 

43. Foster v. ite 14 R. T. 601; 
Randall v. Collins, 52 Tex. 435. 

44. Taylor v. State, 49 Fla. 69, 38 
S 380; Houghton County v. Rees, 34 
Mich. 481; “Weimer v. Bunbury, 30 
Mich. 201; Outlaw v. Garner, 139 N. 
C. 190, 51 SH 925. 

45. Ark.—Chicago, etc., Co. 
Sats County, 87 Ark. 406, PONS sw 

aK 


Ga.—Hutchins v. State, 8 Ga. A. 
409, 69 SE 3 309. 
PMT ANDES Pe 


78 NE 937. 
saad .—Hathaway Vv. Clark, 5 Pick. 


Tenn.—Gibson v. Martin, 7 Humphr. 
127. 

Tex.—Kernagan v. Ft. Worth, (Civ. 
A.) 194 SW 626, 627 [quot Cyc]. 

{a] Dlustration.—Where the pub- 
lished list of delinquent lands with 
the certificate of the publisher was 
filed in the office of the county clerk 
and ex-officio clerk of the county 
court, it cannot be presumed, as the 
law requires the list to be filed as a 
part of the records of the county 
court, that the clerk did his duty and 
filed it in the office of the clerk of 
the county court. Drennen v. Peo., 
222 Ill, 592, 78 NE 937. 

46. Richards v. Rule, (Tex. Commn. 
A.) 207 SW 912 


dence of irregularity for failure to perform duty,®° 


of producing such evidence rests 


upon him who asserts unlawful or irregular conduct,®* 
for there can be no presumption of official irregu- 


47._Drennen v. Peo., 222 Ill. 592, 
78 NE 937; Lauve v. Wilson, 114 La. 
699, 38 ¢$ 522; Pearsall v. Eaton 
County, 71 Mich. 4388, 39 NB 578. 

aS Bee supra § 27. 

S. v. Carr, 132 U.S. 644; 
10 *SCt Teas 33 L. ed. 483. 
ier U. S.—U. 8S. v. Masson, 4 Cust. 

Alaska.—In re Delinquent Tax Roll, 
4 Alaska 721. 

Cal.—Robertson v. Alameda Free 
Public Library, ete., 136 Cal. 403, 69 
P 88; Savings, ete., Soc. v. Burnett, 
106 Cal. 514, 39 P 922. 

Colo.—Peo. v. Grand County, 6 
Colo. 202. 

Fla. Fen a ek v. State, 55 Fla. 
97, 45 S 879. 

Tda. mie v. Oregon Short Line 
R. Co., 30 Ida. 318, 165 P 1116; Pro- 
thero v. Twin Falis County, 22 Ida. 
598, 127 P 175. 

Til.—Peo. v. Newcomer, 284 Ii. oles 
120 NE 244; Peo. v. Lyons, 168 Ill. 
396; Woodward v. Donovan, 167 nL 

Ind.—Milburn v. Phillips, 136 In 
680, 34 NE 983, 36 NE 360. 
oom _—Morrill v. Douglass, 14 Kan. 

Ky.—Brown vy. Brown, 157 Ky. 804, 
164 SW 70. 

La.—Sage Piha ee of Liquidation, 


37 La: Ann. 

Md.—Baltimore Transit Co. 
Swindell, 132 Md. 274, 103 A 566; 
Kershner v. Kershner, 36 Md. 309, 

Mich.—Auditor-Gen.  v. Hill, 97 
Mich. 80, 56 NW 219; Bangs v. Ste- 
phenson, 63 Mich. 661, 30 NW 317. 

Minn.—Deaver v. Napier, 139 Minn. 
219, 166 NW 187. 

Mo.—Den nny v. Jefferson County, 
272 Mo. 436, 199 SW 250; Carpenter 
v. King, 42 Mo. 219; Moreau v. Bran- 
ham, 27 Mo. 351; Miller v. Canton, 112 
Mo. A. 322, 87 Sw 96; State v. Sprin- 
gate, 51 Mo. A. 619. 

Mont.—Gehlert v. Quinn, 35 Mont. 
451, 90 P 168, 119 AmSR 864. 

a Oh.—Skinner vy. Brown, 17 Oh. St. 

Or.—Hancock Land Co. v. Portland, 
82 Or. 85, 159 P 969, 161 P 250; Barn- 
hart v. Ehrhart, 33 Or. 274, 54 P 195. 

Ss. C.—Sternberger v. McSween, 14 
SiCw 35: 

Tex.—Lion Bonding, etec., Co. v. 
Trussed Concrete Steel Co., (Civ. A.) 
204 SW 1176; Kernagan v. Ft, Worth, 
(Civ. A.) 194. SW 626, 629 [quot Cyc]. 

Wis.—Befay v. Wheel ler, 84 Wis. 
135, 53 NW 1121: 

fal Competency of witnesses.— 
Neither a clerk of court nor his 
assistant is a competent witness to 
impeach the presumption of the reg- 
ularity of their official acts. Athey 
v. Oregon Short Line R. Co., 30 Ida. 
318, 165 P 1116. 

51. U. S.—Knox County v. New 
York Ninth Nat. Bank, 147 U. S. 91, 
13 SCt 267, 33 L. ed. 93; Keyser v. 
Hitz, 133 U. S. 138, 10 SCt 290, 33 L. 
ed. 531; Callaghan v. Myers, 128 U.S. 
167, 9 SCt 177, 32 L. ed. 547: Gonzales 
v. Ross, 120 U. S. 605, 7 SCt 705, 30 
L. ed. 801; Weyauwega VA Ayling, 99 
T'S; 112, 25 L. ed. 470; Butler v. 
Maples, 9 Wall. 766, 19 L. ed. 822; 
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larity,®2 and unless the presumption of regularity is 


rebutted, it is conelusive.®* 
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ticular Officers or Bodies. 


Rankin v. Hoyt, 4 How. 327, 11 L. ed. 
896" Ws SS. Banks vy, Dandridge, 12 
Wheat. 64, 6 L. ed. 552; Erhardt v. 
Ballin, 150 Fed. 529, 80 CCA 271. 

Ark. = MeCamey v. Wright, 96 Ark. 
477, 1382 SW 2 

Cal.—Peo. v. Siemsen, 153 Cal. 387, 
95 P 863. 

Colo.—McLean v. Farmers’ High 
Line Canal, etce., Co., 44 Colo. 184, 98 

P 16. 


“ Dp. C.—District of Golambia v. 
Jones, 38 App. 560. 
a Fla.—Scott v. State, 43 Fla. 396, 31 

244, 

Ind.—Cicero v. Lake Erie, ete., R. 
Co., (A.) 97 NE 389. 

‘Kan.—Ray v. Miller, 78 Kan. 843, 
S85PI239)5 Beiter v. Alvey, 15 Kan, 157. 
- Jua.—State v. Wright, 41 La. Ann. 
600, 6 S 135 

Mich.—Hourtienne v. Schnoor, 33 
Mich. 274 

Minn.—Great Northern Bridge Co. 
v. Finlayson, 133 Minn. 270, 158 NW 
392. 

N. J.—Runge v. West Hoboken, 88 
ING ua S08, 302, 95 A 90 20LCit Cyc}. 

N. Y¥.—Gooddle v. New York, 85 
Misc. 203, 148 NYS 1076. 

oO . H. Pugh Printing Co. v. 
Yeatman, 22 Oh. Cir. Ct. 584, 12 Oh. 
Cir. Dec. 477. 

Philippine.-—Chapcnap v. Cacayan, 
26 Philippine 573. 

Tex.—State v. Palacios, (Civ. A.) 
150 SW 229. 

[a] The presumption will support 
a finding that an official duty was reg- 
ularly performed, even though there 
is evidence to the contrary. Peo. v. 
Siemsen, 153 Cal. 387, 95 P 863. 

52. Ala.—Governor v. Robbins, 7 
Ala. 79. 

Ark.—Waters v. Whitcomb, 110 
Ark. 511, 162 SW 61. 

Cal.—Caulfield v. Berwick, 27 Cal. 
A, 493, 150 P 646 

Ida.-—Meservey v. Gulliford, 14 Ida. 
138, 146, 93 P 780 [quot Cyc]. 

Towa. Hubbell v. Des Moines, 167 
NW 619. 

Ky.—Moss v. Eubank, 176 Ky. 739, 
197 SW 425; Cooper v. Cooper, 5 Ky. 
Op: 2112. 

Mass.—Chetteville v. Grant, 212 
Mass. 17, 98 NE 616. 

244 Mo. 329, 


Mo.—Gass v. Evans, 
vans SW 628. 

. Y.—Culp v. N. Y., 146 App. Div. 
326. "130 NYS. 705; Peo. v. Bowe, 134 
NYS 524. 

Pa.—Pottsville Safe-Deposit Bank 
v. Schuylkill County, 190 Pa. 188, 42 
A 539; McGrann v. Esbenshade, 22 
Pa. Dist. 140. 

Tex.—Ex p. West, 60 Tex. Cr. 485, 
132 SW 339. 

53. State v. Tillamook, Aid Or. 332, 
124 P 637, AnnCas1914C 4 

54. U. S.—Dallas eee v. Mc- 
ee eo y U. S. 686, 4 SCt 184, 28 


Ark.-—State v. Harris, 3 Ark. 570, 
, 36 AmD 460, 


Colo.-—Colorado Fuel, ete., Co. v. 
State ‘Bad. we Land Comrs., 14 Colo. 
A. 84, 60 P 367. 


Conn.— State v. Asylum St. Bridge 
Commn., 63 Conn. 91, 26 A 580 [app 
dism 153 U. S. 689, 14 Sct 970, 35 L. 
ed. 869]; Woodruff v. New York, etc., 
R. Co., 59 Conn. 68, 20 A 17 [app 
dism 140 U. S. 691, 11 SCt 1025, 35 
L. ed. 596, 153 U. S. 689, 14 SCt 976, 
38 L. ed. 869]; Roone v. ‘Hartford, 28 
eens oe 

-—Pauly v. Madison County, 1 
DTA. 6225. uot ag 

Ind.—Henry County v. Slatter, 52 
Ind. 171; Evans v. Clermont, ete., 
Gravel Road Co., 51 Ind. 160; Pen- 
dleton, etc., Turnp. Conv Barnard, 
49 Ind. 146; Hord v. Elliott, 33 Ind. 


Kan.—Higgins v. Curtis, 39 Kan. 


(2) Applications of Rule— 
The presumption of regu- 
larity is not confined to the acts of individual officers 
but applies also to the acts of boards®* and legislative 


EVIDENCE 


(a) To Par- 


283, 18 P 207; Harper v. Conway 
Springs, 9 Kan. A. 609, 58 P 488. 

Md.—Konig v. Baltimore, 128 Md. 
465, 97 A 837; Chesapeake, etc., Tel. 
COmanve Goldsborough, 125 Md. 666, 
94 A 322, AnnCas1917A 1. 

Mich. -_Upjohn v. Richland Bd. of 
Health, 46 Mich. 542, 9 NW 845, 41 
AmR 178: Thayer v. McGee, 20 Mich. 
195; Lacey v. Davis, 4 Mich. 140, 66 
AmD 524. 

Minn.—Great Northern Bridge Co. 
v. Finlayson, 133 Minn. 270, 158 NW 

Mo.—Belk v. Hamilton, 130 Mo. 
292, 832 SW 656; State v. Searcy, 111 
Mo. 236, 20 SW 186 [aff 46 Mo. A. 
421]; State v. Dugan, 110 Mo. 1388, 
19 SW 195; Sutherland v. Holmes, 78 
Mo. 399; Reilly v. Chouquette, 18 Mo. 
220; Waters v. School Dist. No. 4, 59 
Mo. A. 580; State v. Mackin, 51 Mo. A. 
299; Heard v. Calhoun School Dist., 
45 Mo. A. 660; State v. Searcy, 39 Mo. 
ead Riggins v. O’Brien, 34 Mo. A. 

Nebr.—Red Willow County  v. 
Devs: 49 Nebr. 796, 69 NW 138. 

H.—Giidden v. Unity, 30eNe Ee: 
104) Nottingham v. Barringon, 6 N. 

N. J.—Hudson County Chosen Free- 
holders v. New Jersey R., etc., Co., 24 
N. J. L. 718; West Jersey Tract. Co. 
v. Camden Horse R. Co., 52 N. J. Eq. 
452, 29 A 333. 

N. Y.—Boots v. Washburn, 79 N. 
Y. 207; Remington v. State, 116 App. 
Div. 532, 101 NYS 952; Hill v. Peeks- 
kill Sav. Bank, 46 Hun 180: “Ins re 
Rois Transit R. Comrs., 18 NYS 

Oh.—State v. Lucas County Liquor 
Licensing Bd., 93 Oh. St. 373, 113 
NE 265. 

Pa.—In re Lansford Borough, 141 
Pa. 134, 21 A 503. 

Ss. D.—Lyman pes v. State, 11 
S) D391, 78 NOW AZ 

Tenn.—-Atlanta, ate., Ra .Co: 
Horne, 106 Tenn. 738, 59 SW 134. 

Wis.—Jackson v. Rankin, 67 Wis. 
285, 830 NW 301; Lyon v. Green Bay, 
etc.,'R. Co., 42 Wis. 538; Howard v. 
Oshkosh, 33 Wis. 309; Harper v. Mil- 
waukee, 30 Wis. 365; Tainter v. Lucas, 
29 Wis. 375. 

[a] When commissioners of a 
county purchase lands, it will be pre- 
sumed, until the contrary is shown, 
that the purchase was made for some 
of the purposes authorized by law. 
Henry County v. Slatter, 52 Ind. 171; 
Thayer v. McGee, 20 Mich. 195. 

[b] Where the existence of a fact 
in pais is essential to the validity of 
the act of a ministerial board, the 
general presumption of right acting 
which attends all official acts applies, 
and it will be presumed that the 
necessary fact existed. State v. Du- 
gan, 110 Mo. 138, 19 SW 195. 
shed Ind.— Kokomo y. State, 57 Ind. 


Vv. 


Iowa.—Bayard v. Baker, 76 Iowa 
220, 40 NW 818. 
Ky.—Louisville v. Hyatt, 2 B. Mon. 


177, 36 AmD 594, 


Mass. —Bryant v. Pittsfield, 199 
Mass. 530, 85 NE 739. 
Mo.—-Rutherford v. Hamilton, 97 


Mo. 548, 11 SW 249. 

N. J.—Publie Service Gas Co. v. 
Public Utility Comrs., 84 N. J. L. 463, 
87 A 651 [aff 87 N. J. L. 581, 92 A 606, 
94 A 634, 95 A 1079, LRA1917B 930, 
LRA1918A 421 (app dism 242 U. S. 
666 mem, 87 SCt 243 mem, 61 L. ed. 
552 mem)]. 

N. Y.—Peo. v. Crissey, 91 N. Y. 616. 

Or.—-Duniway v. Portland, 47 Or. 
103, 81 P 945. 
4G 9teX— Wilson v. State, 16 Tex. A. 

Wash.—State v. Mutty, 39 Wash. 
624, 82 P 118. 
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bodies.°> Among the numerous classes of officers or 
official bodies in favor of whose acts a presumption 
of regularity has been entertained are the follow- 
ing: administrators;°* an alcalde in territory for- 
merly governed by Spanish law ;°* an alderman,;°* an 
appraiser ;°® attorneys at law ;6° attorneys-general; sf 


[a] A reasonable presumption is 
to be made in favor of the action of 
a legislative body. Bryant v. Pitts- 
field, 199 Mass. 530, 85 NE 739. 

[b] Character of newspaper select- 
ed for publication.—On proof that an 
ordinance had been published in a 
newspaper, it was held that the pre- 
sumption that the officers had done 
their duty was sufficient to show 
that the newspaper was one of gen- 
eral circulation, as required by law. 
paveed Vv. Baker, 76 Iowa 220, 40 NW 
818. s 

{c] Strength of inference.—‘‘The 
presumption in favor of the acts of 
a judicial or quasi-judicial tribunal 
does not avply with the same force 
to a legislative tribunal, nor to a 
tribunal which possesses not only to 
some extent the powers of a court 
but also to some extent the powers of 
a public prosecutor. A legislative 
body prescribing a rule for future 
conduct is not limited by the same 
considerations of justice as a tri- 
bunal required to do justice in ac- 
cordance with existing rules; and one 
in the position of a public prosecutor 
can hardly be supposed to preserve a 
judicial frame of mind; he is rather 
in the position of one who is judge 
in his own cause.” Public Service 
oe Co. v. Public Utility Comrs., 8&4 

L. 463, 467, 87 A 651 [aff 87 N. 
Pe i 581, 92 A606, 94 A 634, 95 A 
1079, LRA1917B 930, LRA1918A 421 
(app dism 242 U. 8. 666 mem, 37 SCt 
243 mem, 61 L. ed. 552 mem)j. 

56. Doe v. Roe, 4 Ga. 148, 48 AmD 
216; Agan v. Shannon, 103 Mo. 661, 
15 SW 757; Price v. Springfield Real 
Est. Assoc., 101 Mo. 107, 14 SW 57, 
20 AmSR 595; In re Williams, 
(Mont.) 173 P 790. 

{a] Administrator with will an- 
nexed.—Farris v. Burchard, 262 Mo. 
334, 171 SW 361. 

{[b] An administrator is presumed 
to have knowledge of facts which his 
official duties require him to know. 
O’Hanlon v. Ruby Gulch Min. Co., 
48 Mont. 65, 1385 P 9138. 


oe ont Payne v. Treadmill, 16 Cal. 
58. Broderick v. Hunt, 77 N. H. 


139, 89 A 302 (when acting in a ju- 
dicial capacity). 

59. Arnold v. Watson, 91 Ark. 328, 
121 SW 354 (the presumption is that 
appraisers of land to be sold under 
foreclosure of a trust deed have per- 
formed their duty by actually view- 
ing the property, and otherwise, as 
the law requires.) 

60. Ark.—Penningten y. Yell, 11 
Ark, 212, 52. AmD 262. 

Cal.—Older v. Kern County Super. 
Ct., 10 Cal. A. 564, 102 P 829. 

Ga.—-Fambles v. State, 97 Ga. 625, 
25 SE 365. 

Ind.—Doe v. Brown, 8 Blackf. 443. 
Pweg eS v. Young, 66 Me. 


Nebr.—White v. Merriam, 16 Nebr. 
96, 19 NW 703. 
N. Y.—Wilhelm v. Wood, 151 App. 
oy 42,135 NYS: 930. 
r.- Caples v. Ditchburn, 87 Or. 
264 “169 Pyro 
. I—Holmes v. Peck, 1 R. I, 242. 
S C.—Rice v. Bamberg, SS MISH MOF 
48 #8 SE 209. 
En re via? 37S. D. 643, 159 
NW 39 
Tex. et Mestitt v Clow, 2 Tex. 582. 
Wash.—Meisenheimer v. —-Meisen- 
heimer, 55 Wash. 32, 104 P 159, 133 
AmSR 1005. 
Wis.—Beem v. Kimberly, 72 Wis. 
343, 39 NW 542; Andrews v. Thayer, 


30 ‘Wis. 228; Thomas v. Steele, 22 
Wis. 207. 
61. Peo. v. Newcomer, 284 Ill. 315, 


120 NE 244; Galpin v. Chicago, 269 
LI 2 74109 NE 713, LRA1917B 176; 


For later cases, develooments and changes in the law see cumulative Annotations, same title, page and note number. 
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boards of 
estimate,® 


auditors of court ;° 
equalization,** of 


of medical examiners,*’ of motion picture cen- 
sors,®® of public wor ks, 09 of registration,’® and 
of roads and revenues; a state debt-funding 


EVIDENCE 


education,®? of 
of  forestry,®° 


board;72 an exemption board acting under the 


Sisitery! Thompson, 64 Tex. 690; Smith 
v. Reaves, (Tex. Civ. A.) 208 Sw 545. 

62. Chelmsford Fdy. Co. v. Shep- 
ard, 206 Mass. 102, 92 NE 75; Stan- 
nard v. Smith, 40 Vt. 513. 

[a] Report.—It will be presumed 
that an auditor obeyed the order of 
the court in making his report. 
Chelmsford Fdy. Co. v. Shepard, 206 
Mass. 102, 92 NE 75 

63. Ark.—Hendrix v. Morris, 127 
Ark. 222, 191 SW 949. 

Cal.—Miles v. Baley, 170 Cal. 151, 
149 P 45 

Til. Fj heday. v. Board of Hducation, 
160 Ill. A. 187. 

Ky eoaia Re v. Eubank, 176 Ky. 739, 
wo tw 425; Holton v. Mason County 
Bd. of Education, 176 Ky. 578, 195 
SW 1108; Vincent v. Edmonson 
County Bd. of Education, 169 Ky. 34, 
188 SW 232. 

N. C.—Thrash v. Transylvania 
County, 150 N. C. 603, 64 SE 772. 

64. Cal.—San Diego, etc., R. Co. v. 
California State Bd. of Equalization, 
TGA Cale 41, 127° P 158 

Colo.— Jackson Hardware, etc., Co. 
Vv. ie Plata County, 52 Colo. 260, 121 
Eeeuaiie 

Mich.—Barnes v. Wayne County, 
194 Mich. 540, 161 NW 234. 

Mo.—State v. Wiggins Ferry Co., 
208 Mo. 622, 106 SW 1005. 

Nebr.— Western Union Tel. Co. v. 
Dodge County, 117 NW 468, 80 Nebr. 
18, 113 NW 805; Adams v. Osgood, 60 
Nebr. 779, 84 NW 257. 

N. Y.—Goodale v. New York, 85 
Misc. 603, 148 NYS 1076. 

65. Knox v. Kearney, 37 Nev. 393, 
142 P 526. 

66. Chesapeake, etc., Co. 
Goldsborough, 125 Md. 666, °o4 A 392, 
AnnCasi917A 1. 

67. State Ba. of Medical Examiners 
v. Taylor, 103 Tex. 444, 129 SW 600. 


68. Mid-West Photo- Play Corp. v. 
Miller, 102 Kan. 356, 169 P 1154. 

69. Falender v. "Atkins, 186 Ind. 
455, 114 NE 965; Butter v. Kokomo, 
(ind. A.) 113 NE "391; Sayles v. Pitts- 
field, 222 Mass. 93. 109 NE 823; Kidder 
Vv. Smith, 192 Mo. A. 205, 180 SW 1061; 
State v. Spokane, 64 Wash. 388, 116 
P 878. 

70. Matter of Matthews, 143 App. 
Div 561, 123 NYS 537. 

71. Buchanan v. James, 130 Ga. 
546, 61 SE 125. 

72. Post Printing, etc., Co. v. Sha- 
froth, 53 Colo. 129, 141, 124° P 176 
(“They are required to take an oath; 
it is to be presumed that they will 
faithfully and honestly perform the 
duties thus conferred upon them and 
nothing more’’). 

73. U.S. v. Kinkead, 248 Fed. 141 
(aff 950 Fed. 692, 162 CCA 6621. 

74. State v. Ross, 160 Mo. A. 682, 
143 SW 502. 

75. Ark.—Waters v. Whitcomb, 110 
Ark. 511, 162 SW 61. 

Ind. —Grand Trunk Western R. Co. 
v. South Bend, 174 Ind. 203, 89 NE 


885, 91 NE 809, 36 LRANS 850; 
Windle v. Valparaiso, 62 Ind. A. 342, 
113 NE 429. 


Towa.—Sloan v. Cedar Rapids, 161 
Iowa 307, 142 NW_ 970. 

Ky.—Southern Bitulithie Co. v. De 
Treville, 156 Ky. 513, 161 SW_560. 

N. Y.—Rome v. Whitestown Water 
Works Co., 113 App. Div. 547,100 NYS 
357 [aff 187 N. Y. 542 mem, 80 NE 
1106 mem]. 

Or.—Dillon v. Beacom, 67 Or. 118, 
134 P 778, 135 P 336. 

Ss. C—Charleston Cons. R., etc., Co. 
v. Sa ok GOES! CGY 12; 75 SE "390. 

N. B.—Gallagher v. Westmoreland, 
31 N. B. 194. 

[a] All reasonable presumptions 
are in favor of the record of the pro- 
ceedings by the city council to levy a 
special assessment; and, in the ab- 
sence of proof to the contrary, it must 
be taken as true. Dillon v. Beacom, 


/ 


67 sOr5 118, 134, P_-77-8,) 135, -Pi336y ) 

[b] Meetings —In the absence of 
proof to the contrary, it will be pre- 
sumed that a special meeting of the 
common council of a city was regu- 
larly called and held. Rome vy. Whites- 
town Water Works Co., 113 App. Div. 
547, 100 NYS 357 [aff ES TOINGYe. 5 42, 
mem, 80 NE 1106 mem]. To same 
eftect Duniway v. Portland, 47 Or. 103, 

76. State v. Dalles City, 72 Or. 337, 
143 P 1127, AnnCas1916B 855. 

77. U. S.—Slicer v. Pittsburg Bank, 
16 How. 571, 14 L. ed. 1063; Clinch- 
field Coal Corp. v. Steinman, "923 Fea. 
743,139 ‘CCA’ 273: 

Ala.— Williams v. State, 171 Ala. 
56, 54 S 535; Gunn v. Howell, 35 Ala. 
144, 73 AmD 484. 

Gal.—Mabb v. Stewart, 77 P 402; 
Powers v. Hitchcock, 139 Cal. 325, 
61 P 1076; Spaulding v. Howard, 121 
Cal. 194, 53 P 563; Peo. v. McGregar, 
88 Cal. 140, 26 P 97; Fischer v. Lukens, 
(A.) 13 ee 202s Burr Sy. Maclay 

Rancho Water Co., 26 Calg Ay 6417 
147 P 990; Wilson v. Durkee, 20 Cal. 
A. 492, 129 P 617; Title Ins., etc, 
Coz Vv. Lusk, 15 Cal. A. 358, 115 BP 53. 

Conn.—MecCormick Vv. Boylan, 83 
ne 686, 78 A 385, AnnCas1912A 


Ida.—Athey v. Oregon Short Line 
R..Co.,,:-30. Ida. 318, 165 P1116. 

Ill.—Niantie Bank vy, Dennis, 37 Ill. 
381; Flanagan, ete, Co. v. Burns, 
170 Ill. A. 585; Peo. v. Lyons, 168 Ill. 


A. 396; Woodward v. Donovan, 167 
Tll. A. 503. 
Ind.—Mountjoy v. State, 78 Ind. 


172; Rodman vy. Rodman, 54 Ind. 444. 

Iowa.—State v. Harter, 131 Iowa 
199, 108 NW 232, 9 AnnCas 856. 
Kan.—Stone v. Missouri Pace. R. 
Co., 75 Kan. 600, 90 P 251. 

Ky.—Ison v. Cornett, 177 Ky. 514, 
197 SW 1060. 

La.—Hibernia Bank, etc., Co. v. 
Whitney, 130 La. 817, 58 S 583. 
Lbs dp goats al v. Hewett, 28 Mich. 


Mo.—Farris v. Burchard, 242 Mo. 1, 
145 SW 825; State v. Lord, 118 Mo. 
1 23 (Siw 764; Blodgett v. Perry, 97 
Mo. 263, 10 SW 891, 10 AmSR 307; 
State v. Workman, (A.) 194 SW 525; 
State v. Buckner, (A.) 203 SW 242; 
State v. Hollenbeck, 68 Mo. A. 366. 

Mont.—State v. Ferges County 
Tenth Judicial Dist. Ct., 174 P 601; 
Britannia Min. Co. v. U. S. Fidelity, 
ates Cos 1/431 eiMont? 938i 1 5 P46 
Gehlert v. Quinn, 35 Mont. 451, 90 P 
168, 119 AmSR 864. 

Nebr.-—Brunke v. Gruten, 84 Nebr. 
806, 122 NW 37; Sheibley v. Hurley, 
74 Nebr. 31, 103 NW 1082; McPher- 
son v. Commercial Nat. Bank, 61 Nebr. 
695, 85 NW 895. 

Ney.—Linville v. Scheeline, 30 Nev. 
106, ee P 225. 

N. Y.—Schermerhorn v. Talman, 14 
N. Y. 93; Miller v. Lewis, 4-N. Y. 
554; Burke v. Kaltenbach, 125 App. 
Div. 261, 109 NYS 225. 

Okl.—Copeland v. Copeland, 175 P 


764. 

S. C.—State v. Davis, 88 S. C. 204, 
70 SE 417. 

S. D.—Reed v. Todd, 166 NW 167. 

Tex.—Hipp v. Bissell, 3 Tex. 18; 
Conoway v. Morrow, (Civ. A.) 147 
SW 344; Gillean v. Witherspoon, (Civ. 
A.) 121 SW 909; Caudle v. Williams, 
(Civ. A.) 51 SW 560. 

Vt.—Vermont Fruit Co. v. Wilson, 
102 A 1044; White v. Hall, 91 Vt. 57, 
99 A 274. 

Wis.—Beem v. Kimberly, 72 Wis. 
343, 39 NW 542; Noonan yv. State, 55 
Wis. 258, 12 NW 379; Delaney v. 
Schuette, 49 Wis. 366, 5 NW 796. 

[a] Intruder.—The presumption 
that a clerk of court has performed 
his duty does not apply in the case 
of a private citizen who, under no 
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selective draft law;7? a city clerk;’* city eoun- 
cils;7> a city recorder; ;“© clerks of court; 377 the clerk 
of a grand jury ;"® a. collector of - customs; 3"? com- 
missioners of various kinds,*° as for instance, bank,®* 
city,®? civil service,®? county,’* drainage,*® election,® 


legal obligation, has attempted to per- 
form the clerk’s duty, as for example 
in posting copies of an order of elec- 
tion. James v. State, 21 Tex. A. 353, 
17 SW 422. 

78. State v. Pitkin, 137 Iowa 22° 
114 NW 550. 

79. eer dt v. Ballin, 150 Fed. 529, 
80 Sete 


80. ree — Buxton vy. Nashville, 
132 Ark. 511, 201 SW 512. es 
Fla—Bowden vy. Ricker, 70 Fla. 


154, 69 S 694; Parker y. Hyening News 
Pub. Co., 54 Fla. 544, 45 S 3 
Ind.— Adams County v. Mertz, 2T 


Ind. 103. 
Kan.—Holmes v. Ward, 85 Kan, 
618, 118 EF ess Anderson. v. Cloud 


County, 83 Kan. 419, 111 P 464; Ray 
v. Miller, 78 Kan. 843, 98 P 239; Har- 
per v. Conway Springs, 9 Kan. A, 
609, 58 P 488. 
Ky.—Ellis v. Carr, 1 Bush 527; Cal- 
loway v. Green, 11 Ky. Op. ‘121. 
Md.—State v. Horner, 34 Md. 569. 
Mass.—In re Metropolitan Park 
Comrs., 227 Mass. 183, 116 NE 222.. 
Mo.—State v. Burney, 269 Mo. 602, 


191 SW 981; Heagy v. Miller, 187 
SW 889. 4 
Nebr.—State v. Hanson, 80 Nebr. 


724, 115 NW 294. 

N. J.—Magie v. Union County Tp., 
40 N. J. L. 453. 

N. Y.—Peo. v. Russell, 181 App. 
Div. 322, 168 NYS 472; Peo. v. Shults, 
87 Misc. 348, 149 NYS 913. 

N. C.—McCless v. Meekins, 117 N. 
C5134, 25 SH 99: 

Oki.— Williamson - Halsell - Frazier 
Co. v. State, 171 P 453; Atchison, etc,, 
R. Co. v. State, 23 Ok1. 210, 100 P iar 
21 LRANS 908; Greer County v. Greg= 
ory, os Okl. 208, 81 P 422. 

S. D.—Lyman County v. State, Il 
SD es Ore SNE bla ; 

Tex.—Crossman v. Galveston, (Civ. 
A.) 204 SW 128; Smithers v. Low- 
rance, (Civ. A.) ‘91 SW 606 [rev on 
nee. grounds 100 Tex. 77, 93 SW. 
1 

Vt.—Hooker, etc., Co. v. Hooker, 88 
Vt. 335, 92 A 443. 

Eng 
N. 357, Lor Reprint 878. 

N. B.—Montgomery v. ffeeod: 2 
N. B..- 375. 

“ eS ee v. Anderson, 20 ae 

81. Riiliameon- Halsell-Frazier Co, 
v. State, (Okl,). 171 P _453; 
State Bank v. Haskell, v4 
97 P 590 [aff 219.U. S, 104, “31 sct 186, 
55 L. ed. 112, 32 LRANS 1062, AnnCas 
1912A 487 (op amended 219 U.. Sz 
575, 1 SCt 299, 55 L. ed. 341)]. 

82. Devlin v. Wilson, 88 N. J. L. 
180, 96 A 42; Baker City Mercantile 
Co. v. Idaho Glazed Cement Pipe Co., 


67 Or. 372, 1386 P 23; Grossman v. 
Galveston, (Tex. Cive A) 204 SW 128; 
Larsen v. Salt Lake City, 44 Utah 
437,1141 P98: 

83. McKenna Wa South Park 
Comrs., 198 Ill. A. -369; Peo. v. 
Chicago, 127 Ill. A. 118. 

84 Ala.—Hicks v. State, (A.) 75 
S 636. 

107 Milas 


154, 69 S 694. 


No. 2 v. Ada County, 24 Ida. 416, 134 
P 542; Sims v. Milwaukee Land Co., 
ZOMidary, Sills pal Oe. Bie 

Ind.—Metsker v. Whitsell, 181 Ind: 
704, 103 NE 1085; Metsker v. Whit- 
sell, 181 Ind. 126, 103 NE 1078. 

Mont.—State v. Chouteau County, 
44 Mont. 51, 118 P 804. 

Or.—Magill v. French, 76 Or. 2387, 
148 P 878. 

Utah.—Salt Lake County v. Clinton, 
39 Utah 462, 117 P 1075: 

85. Peo. v. Schenck, 252 Ill. 441, 
96 NE 864. 

86. State v. Ratliff, 108 Miss. 242, 
66 S 538. 
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equalization,®” excise,®* fish and game,*® highway,°° 
insurance,*! interstate commerce,®? jury,®? land,°# 
license,®® police,®® publie Bervice," ‘railroad, 28 sinking 
fund, 99 street,’ street opening,? and tax? commission- 
ers, 2 commissioner of the general land office,* com- 
missioners in partition proceedings,® commissioners 
of public works,® and commissioners to take testi- 


67. Matter of Webster, 106 App. 
Div. 360, 94 NYS 1050 [aff 186 N. Y. 
549 mem, 79 NE 1118 mem] (com- 
missioners appointed to equalize the 
burden resting on various towns in 
the support of bridges). 

88. State v. Montgomery, 177 Ala. 


212, 59 S 294. 
ve Horn v. Perkins, (Vt.) 105 A 


90. Peo. v. Chicago, ete., R. Co., 
273 Tl. 110, 112 Ae 278. 

91. Standard F. Ins. Co. v. Fish- 
back, 86 Wash. 225, 149 P 945. 

92. Hardaway v. Southern R. Co., 
90 S. C. 475, 73 SE 1020, AnnCas1913D 
266; Carolina Spruce Co. v. Black 
Mountain R. Co., 139 Tenn. 137, 201 
SW 154; Atlanta, etc., R. Co. v. Horne, 
ae Tenn. 73, 59 SW i34; Internation- 

R. Co. v. Carter, (Tex. Civ. A.) 
#30 SW_ 663. 

93. Regent v. Peo., 96 Ill. A. 189; 
Tentsuiiie: etc., R. Co. v. Schwab, 127 
Ky. 82, 105 SW 110, 31 KyL 1313; 

, Com. v. Hughes, 33 Pa. Super. 90. 

94 Peo. v. G. H. Hard Land Co., 
51 Colo. 260, 117 P 141; McCormack 
Yoo "Btontey’ (Tex. Civ. A.) 181 SW 

5; Lge! v. Lilwall, 38 Tex. Civ. 


84 SW 689 
Aas” Message Photo-Play Co. v. 
Bell, 179 App. Div. 13, 166 NYS 338 


[rev 100 Misc. 267, 167 NYS 129]. 
96. State v. Burney, 269 Mo. 602, 

191 SW 981. 

ain Gregg v. Laird, 121 Md. 1, 87 


11 
98. State v. Florida East Coast R. 
0, 64 Fla. 112, 59 S 385; Texas, etc., 
R. Co. v. Louisiana R. Commn., 127 
La. 387, 538 S 660; Nedved v. Chicago, 
etc., R. Co., 36 Sis D, 1.153? NW 886; 
99. Nicholson v. Villepegue, 91 S. 
C. 231, 74 SE 506. 
1. Kobs v. Minneapolis, 22 Minn. 


159. 
In re Avenue between bie 


2. 
Vashington and, Haven Aves., 
pp. Div. 164, 138 NYS 107. 
3. Baltimore, etc., R. Co. v. Oregon 
Turnp. 170 Ind. 300, 84 NE 529 [aff 
(A.) 81 NE 105] (state board). 


4 Buchanan v. Bare ey » 51 Tex. 
oe An 253, AV2 SW, 118! 
181 Ind. 13, 


Long v. Schowe, 
108" NE 785. 

6. Roemheld v. Chicago, 131 [l. 
A. 76 {aff 231 Dll. 467, 83 NE 391]; 
Culp v. New York, 146 App. Div. 326, 
130 NYS 705. 

7 Hoyt v. Hammekin, 14 How. (U. 
S.) 346, 14 L. ed. 449; Scott v. Mc- 
Daniel, 64 Ga. 780; Lauve’s Suce., 6 
La. Ann. 530. 

: o Ark.—Tucker v. Bond, 22 Ark. 

68. 

Ga.—Reid v. Jordan, 56 Ga. 282; 
Pittman v. Jones, 53 Ga. 134; Doe 
v. Biggers, 6 Ga. 188. 

Ind.—Culbertson v. Milhollin, 22 
Ind. 362, 85 AmD 428. 

Ky.—Graham v. Gordon, 1 Ky. Op. 


91. 

Mass.—Chetteville v. Grant, 212 
Mass. 17, 98 NE 616. 

N. C.—McLane v. Moore, 51 N. C. 


520. 

Pa,—Murphy v. Chase, 103 Pa. 260. 

[a] The presumption has no ap- 
plication to a constable who distrains 
and sells goods under a landlord’s 
warrant, he being the agent of the 
landlord, and not an officer of the 
law. Murphy v. Chase, 103 Pa. 260. 

9. Woods v. State, 63 Ind. 353; 
Peo. v. Dalton, 46 App. Div. 264, 
61 NYS 263; In re Fayette County 
Coroner’s Inquests, 30 Pa. Co. 321. 

10. Cal.—Powers v. Hitchcock, 129 
Cal. 325, 61 P 1076. 

Towa.—_-Campbell v. Polk County, 3 
Towa 467. 

Kan.—Setter v. Alvey, 15 Kan. 157. 
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cers;? judges,?? 
ee .—Bethel v. Oxford County, 60 


30. 

Mo.—Nolley v. Callaway County 
Ct., 11 Mo. 447; State v. Young, 61 
Mo. A. 494, 

Nebr.—State v. Switzer, 79 Nebr. 
78, 112, NW 297. 

Tex.—Wooters v. Hall, 61 Tex. 15; 
Staples v. Llano County, 9 Tex. Civ. 
A. 201, 28 SW 569. 

Wis.-—Potts v. Cooley, 56 Wis. 45, 
138 NW 682. 

11. Hamilton County v. Chase, 
(Iowa) 152 NW 580; Smith v. Cox, 
83 S. C. 1, 65 SE 222; State v. Blegen, 
(S. D.) 128 NW 488. 

12. Rodman v. Rodman, 54 Ind. 
444; Decatur Land, etc., Co. v. Rut- 
land, (Tex. Civ. A.) 185 SW 1064. 


13. Wilmot First Nat. Bank v. 
GOONER 153 Iowa 154, 133 NW 


14. Miller v. Lewis, 4 N. Y. 554; 
Vose v. Conkling, 75 Misc. 13, 134 
NYS 718. 

15. Ala.—Ex p. Vaughan, 168 Ala. 
187, 53 S 270 

Colo—Leppel v. Kus, 38 Colo. 292, 
88 448. 

Tote Mantior Vv. 


McDonald, 128 
Iowa 68, 102 NW_ 837. 

Ky.—Smith v. Com., 4 SW 798, 9 
KyL 215. 

Mo.--Smith v. Vickery, 235 Mo. 413, 
138 SW 502; De Paige v. Douglas, 
234 Mo. 78, 136 SW 345. 

N. J.—State v. Kelly, 76 N. J. L. 
576, 70 A 342. 

N. Y.—Bendure v. Bidwell, 82 Misc. 
33, 148° NYS 97. 

Or.—State v. Caseday, 58 Or. 429, 
115 P 287. 

Wash.—Rigegs v. German, 81 Wash. 
128, 142 P 479. 

W. Va.—Hamill v. Glover, 74 W. 
Va. 152, 81 SE 970; Dudley v. ‘Barrett, 
66 W. Va. 363, 66 SE 507. 

fa] De facto deputy.—The pre- 
sumption of regularity attaches with 
reference to a de facto deputy 
sheriff’s acts, without proof of his 
appointment by official record. 


her v. McDonald, 128 Iuwa 68, 102 
NW 837 
16. Barnhart v. Ehrhart, 33 Or. 


274, 54 P 195 

17. Shepard v. Mace, 148 Cal. he 
82 P 1046; Leedy v. Brown, 27 Ok 
489, 113 P EV, 

18. Ark—Howard v. McDiarmid, 
26 Ark. 100. 

Conn.—Phelan v. Walsh, 62 Conn. 
260, 25 A 1,17 LRA 3864. 

Fla.—Sullivan v. Orange County, 59 
Fla. 630, 52 S 517. 

Ky -—Motley v. Wilson, 82 SW 1023, 
26 KyL 1011. 

Mass.—Harris v. Whitcomb, 4 Gray 
133. 

Mich.—Peo. v. Bates, 11 Mich. 362, 
83 AmD 745. 

Miss.—State v. Ratliff, 108 Miss. 
242, 66 S 588. 

Mo.—Gumm v. Hubbard, 97 Mo. 311, 
11 SW 61, 10 AmSR 312; Zeiler v. 
Chapman, 54 Mo. 502; Bauch v. Ca- 
bool, 165 Mo. A. 486, 148 SW 1008. 

N. H.—Kimball v. Lamprey, 19 N. 
Fan 2b: 

Or.—Links v. Anderson, 86 Or. 508, 
168 P 605; State v. Port of Tillamook, 
62 (Or. 332, 124 P6387, ey tee 
483; State v. Sengstacken, 61 Or. 456 
122 P 292, AnnCas1914B 230. 

Tex. —Altgelt v. Callaghan, (Civ. 
A.) 144 SW 1166. 

Wis.—State v. Kempf, 69 Wis. 470, 
34 NE 226, 2 AmSR 753. 

[a] Inspectors at local option elec- 
tion.—Sullivan v. Orange County, 59 


Fla. 630, 52 S 517. 
19. Ala.—Pool  v. State, (A.) 
ee 407 [certiorari den (AL) tS 
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mony ;” constables ;* coroners ;° county officers,1° such 
as auditors,’ and clerks,!? a court stenographer ;13 
deputies of clerks of court,!* or sheriffs,1® and of a 
surveyor-general ;1¢ district, attorneys;‘7 election offi- 
cers;1® governors of states;*® the governor-general 
of the Philippines;?° guardians;?! immigration offi- 


justices of the peace,?# and other 
rend ee v. Scott, 52 Colo. 59, 120 


Ga.—State v. Johnson, 40 Ga. 164. 
Iowa.—Goodrich v. Beaman, 37 


Iowa 5638. 
Ky. gat v. Howeli, 171 Ky. 
238, 188 SW 3 ; 
Mo. Pee eened v. Pritchett, 12 Mo. 
484; Aiken v. Sidney Steel Sears. Co., 
ee Mo. A. 673, 198 SW 113 
C.—McDowell v. Barnette 92 S. 
G3 ‘169, 75 SE 873. 


Tex.—Conley v. Daughters of Re- 
public, 106 Tex. 80, 156 SW 197, 157 
SW 937 


Beier MES erty v. Platt, 22 Wis. 

[a] Making appointments. — The 
court will assume that the governor, 
making appointments to public office, 
intended only to do what he was 
authorized to do by the statutes and 
constitution. Peo. v. Scott, 52 Colo. 
59,/120 BP 126. 

20. Jover Costas v. Philippine 
Islands Insular Govt., 221 U. S. 623, 
31 SCt 664, 55 L. ed. 884. 

21. Winfield First Nat. Bank v. 
Bangs, 91 Kan. 54, 136 P 915, 92 Kan. 
270, 140 P 896; Wood v. Frickie, 120 
La. ear 45 S 96 

22 S. v. Feldman, 247 Fed. 482, 
159 oCk. ‘536. 

23. Ala.—Deal v. Houston County, 
78 S 809. 


Cal. —Swamp Land Reclamation 
Dist. No. 341 v. Blumenberg, 156 Cal. 
539, 106 P 392. 

Colo.—Frost v. Teller County, 43 
Colo. 48, 95 P 289. 
54g Gibson v. Patterson, 75 Ga. 

Ill—Ford v. Ford, 192 Ill. A. i2; 
Bsperson iv.5, Moxs 617 ea DVACS Tad 
Figge v. Rowlen, 84 Ill. A. 238 [aff 
185, OL 234, 57 NE 195]. 

La.—Dilzell Engineering, etc., Co. 
v. Lehmann, 120 La. 273, 45 S. 138. 
ae J.—Den v. Applegate, 23 IN Soke 

Or.—Freeman vy. Preston, 49 Or. 175, 
89) 375. 

Pa.—Cromelien v. Brink, 29 Pa. 522. 

Tex.—Jones v. Fancher, 61 Tex. 
698; Guyer v. Snow, 40 Tex. Civ. A. 
407, 90 SW 71; Staples v.. Liane 
County, 9 Tex. Civ. A. 201, 28 SW 569. 

Wis.—State v. Keyes, 75 Wis. 288, 
44 NW 13. 

Ont.—Reg. v. Atkinson, 15 Ont. 110; 
Reg. v. Fee, 3 Ont. 107. 

Presumption of regularity with re- 
et to jndicial proceedings see supra 


Pil 


24. U. S.—Carpenter v. Dexter, 8 
Wall. 5138, 19 L. ed. 426. 

Ala.—Davis v. State, 17 Ala. 415. 

Ga.—Highfield v. Phelps, 53 Ga. 59; 
eR renin gs v. State, 8 Ga. A. 409, 69 SE 


Ill—Shattuck v. Peo., 5 Ill. 477; 
Riggin v. Keck, 208 Ill. A. 87. 

Ind.—State v. Carter, 6 Ind. 37; 
Brown v. Connelly, 5 Blackf. 396; 
State v. Reichard, 59 Ind. A. 338, 109 
NE 438. 

Iowa.—Gilman v. Weiser, 140 Iowa 
554, 118 NW 774; Snell v. Eckerson, 8 
Iowa 284. 

La.—Whittington v. Whittington, 
24 La. Ann. 157. 

2 ya aioe v. Adams, 78 Me. 486, 


Mass.—Tacey v. Noyes, 143 Mass. 
449, 9 NE 830; Kilborn v. Rewee, 8 
Gray 415; Stevens v. Taft, 3 Gray 


Mich.—Love v. Wood, 55 Mich. 451, 
21 NW 887; Hourtienne v. Schnoor, 
33 Mich. 274; Saunders v. Tioga Mfg. 
Co., 27 Mich. 520; Facey v. Fuller, 13 
Mich. 527. 

Mo.—Price v. Springfield Real Est. 
Assoc., 101 Mo. 107, 14 SW 57, 20 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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magistrates ;25 a marshal;2 the mayor of a city?? 
and other municipal officers;?® military officers ;?° 
notaries public;*° officers and employees of the na- 
tional post-office department,*+ the treasury depart- 


ment,®? and patent department,** 


EVIDENCE 


and of a state 


banking department ;*4 oil inspectors ;*° overseers of 


AmSR 595; Linderman v. Edson, 25 
Mo. 105; Powers v. Braley, 41 Mo. A. 
ges State v. Carroll, 9 Mo. A. 275. 


C.—Brown v. Hutchinson, 155 
NC. 205, 41 'SH 3802; 
Pa.—Kane v. Cherry Tp. School 


Dist., 12 Pa. Dist. 90, 26 Pa. Co. 276; 
Fitzgerald v. Campbell, 10 Pa. Co. 396. 

S. C.—Copeland v. Brown, 103 S. 
C. 177, 87 SE 1002. 

Ss. D.—State v. Carlisle, 22 S. D. 
529, 118 NW 1033. 

Tex. —Spaulding Mfg. Co. v. Blank- 
enship, (Civ. A.) 191 SW 1167. 

Vt.—Underwood v. Hart, 23 Vt. 120. 

Wis.—-Bigelow v. Sickles, 80 Wis. 
98, 49 NW 106, 27 AmSR 25. 

25. Davis v. State, 17 Ala. 415; 
Barlow v. Frink, 171 Cal. 165, 152 P 
290; Hightower v. State, 58 Miss. 636; 
Reg. v. Excell, 20 Ont 633. 

26. Murray v. Hoboken Land, etc., 
Co. WS) Hows i¢UsS))) 272,75) Eeved: 
372; Johnson v. U. S., 247 Fed. 92, 
159 CCA 310. 

27. Aurora Water Co. v. Aurora, 
129 Mo, 540, 31 SW 946; Westberg 
v. Kansas City, 64 Mo. 4938; Gratz 
v. Kirkwood, 182 Mo. A. 581, 166 SW 


319; Hackett v. Hussels, (N. J. Sup.) 
102 A 527. 
28. Colo.— Manitou v. Colorado 


eres First Nat. Bank, 37 Colo. 344, 
Pot. 

mi —New Orleans v. Halpin, 17 La. 
Ann. 185, 87 AmD 523; New Orleans 
v. Ferriere, 17 La. Ann. 183; Webber 
v. Gottschalk, 15 La. Ann. 376. 

Mo.—-Steffen v. St. Louis, 135 Mo. 
44, 36 SW 31; Keith v. Bingham, 100 
Mo. 300, 13 SW 683; Rutherford v. 
Hamilton, 97 Mo. 543, 11 SW 249; 
Frazier v. Rockport, 199 Mo. A. 80, 
202 SW 266; Gallaher v. Bartlett, 64 
Mo. A. 258; Clapton v. Taylor, 49 ‘Mo. 
A. 117; St. Louis Gas-Light Co. v. St. 
Louis, 11 Mo. A. 55 [aff “84 Mo. 202]. 

N. J.—Devlin v. Jersey City, 90 N. 
J. L.. 318,100 *A.9208. 

Okl—Greer County v. Gregory, 15 
Okl, 208, 81 P 422. 

Ss. D.—-Ege v. Williams, 38 S. D. 
SR ae NW. 898. 

Tex.—-Wilson v. State. 16 Tex. 246. 

W. Va.—Booten y. Pinson, 77 W. 
Va.'412; 89 SH 985, LRAI9ITA 1244. 

Wis.—Connor v. Marshfield, 128 
Wis. 280, 107 NW 639; State v. Kempf, 
69 Wis. 470, 34 NW 226, 2 AmSP 753. 

29. U. S-—Mechanics’, etc., Bank v. 
Union Bank, 22 Wall. 276, 22 L. ed. 
871; U. S. v. Crusell, 14 Wall. 120 


Me.—Lowell v. Flint, 20 Me. 401. 

Mo.—Drehman v. Stifel, 41 Mo. 184, 
97 AmD 268. 

Pa.—Chapman Tp. v. Herrold, 58 


Pa. 106. 
Eng.—Wolton v. Gavin, 16 Q. B. 
114 


48, 71 ECL 48, 117 Reprint 794. 

30. Cal. —People v. Sanders, 

Cal. 216, 46 P oe Westover v. Bridg- 
ford, 25 Cal. 548, 144 P 313; Pardee 
v. Schanzlin, na Cal. A. 597, 86 P 812. 

Colo.— Gibson v. Austin, 23 Colo. A. 
220, 128 P 859; Tucker v. Tucker, 21 
Colo. A. 94, 121 P 125. 

Del. —Naudain v. Naudain, 24 Del. 
248, 75 A 609. 

Iowa.—Barber v. De Ford, 169 Iowa 
692, 150 NW 86; Black v. Minneapolis, 
etc., R. Co., 122 Towa 32, 96 NW 984. 

La.—Fanchonette v. Grange, 9 Rob. 
86; Montreuil v. Pierre, 9 La. 356. 

Mo.—Mitchner v. Holmes, 117 Mo. 
185, 22 SW 1070; Avery v. Good, 114 
Mo. 290, 21 Sw 815; Toberman v. 
Gidley, (A.) 187 SW 593; Finglehart- 
Davidson Mercantile Co. vy. Burrell, 
66 Mo. A. 117. 

N. Y.—Smith v. Poillon, 87 N. Y. 
590, 41 AmR 402; McAndrew v. Rad- 
way, 84 N. Y. 611. 

C.—Allen v. Roanoke R., 
Co., ‘1471 N. CG. 339, 88 SE 492 

Philippine.—Chapchap Ae Cacayan, 

26 Philippine 573. 


.L. ed. 821. 


ete., 


as C.—Arthur v. Hollowell, 98 SE 

Vt.—Hooker, ‘etc., 
88 Vt. 335, 92 A 443. 

Wyo.—Reynolds v. Morton, 22 Wyo. 
174, 136°P 795. 

31. Ala.—Alabama Farmers’ Mut. 
Ins. Assoc. v. Tankersley, 13 Ala. A. 
524, 69 S 410. 

Iowa.—Watson v. Richardson, 110 
Towa 673, 80 NW 407. 
tpg Me—Augusta v. Vienna, 21 Me. 

pases Briere v. Hervey, 130 Mass. 

32. Butler v. Maples, 9 Wall. (U. 
S.) 766, 19 L. ed. 822; U. S. v. Adams, 
24 Fed. 348, 11 Sawy. 103. 

33.. Minter v. Crommelin, 18 How. 
(U. S.) 87, 15 L. ed. 279; Philadel- 
phia, etc., R. Co. v. Stimpson, 14 
. S.) 448, 10 L. ed. 535; Polk 
v. Wendal, 9 Cranch (U. S.) 87, 8 
L. ed. 665; McLeod v. Lloyd, 43 Or. 
260,71 PD 19S 4 P 490) 

34 Sanders State Bank v. Haw- 
kins, (Tex. Civ. A.) 142 SW 84. 

35. Pfarr v. Standard Oil Co., 165 
ee 657,° 146 NW 851, LRA1915C 
&36. 

36. Machias v. Hast Machias, 116 
Me. 423, 102 A 181; Bishop v. Hermon, 
111 Me. '58, 88 A 86; Red Willow 
County v. Davis, 49 Nebr. 796, 69 NW 
138; Alexander v. Zerbe Tp. Poor 
Dist., 63 Pa. Super. 356. 

37. Peo. v. Wunsch, 198 TIll. A. 
£37; Brill v. Hddyyi 115 moe 596, ee 
SW 488; New York, etc., Co 
Fieback, 87 Oh. St. 354, cane NE 889, 
43 LRANS 1164. 

38. New Portland vy. Kinegfield, 55 
Me. Aree Thornton v. Campton, 18 N. 


H. 

39. Lapeyre S., 17 Wall. (CU. 

S)°191, 2a Th ed: 606. Harris v. Me- 
Kissack, 34 Miss. 464. 

40. U. S.—Cofield v. McClelland, 
16) Wall) 331; "21 1Lnted. 339)" faff 1 
Colo. 370]; Ross v. Reed, 1 Wheat. 
482, 4 L. ed. 1441. 

Ark.-—Stricklin v. Moore, 98 Ark. 
30, 185 SW 360; Crawford County 
Bank v.' Baker, 95 Ark. 438, 130 SW 
556; Belcher v. Harr, 94 Ark. 221, 
126 SW 714; Branch v. Mitchell, 24 
Ark. 481; Rice v. Harrell, 24 Ark. 
402; Cunningham w Ashley, 12 Ark. 
296, [rev on other grounds 14 How. 
877, 14 L. ed. 462]. 

952" .—Rice v. Cunningham, 29 Cal. 

Colo.—Peo. v. G. H. Hard Land Co., 


Co. v.: Hooker, 


514 Colo? 260,117) 0P' (1413 Colorado 
Fuel, ete., Co. v. State Fen of Land 
Comrs., 14 Colo. A. 84, 60 P 367. 


Ind.—Tolleston Club v. State, 141 
Ind. 197, 38 NE 214, 40 NE 690 

TIowa.—Spitler v. Scofield, 43 Towa 
571. 

Ky.—Vincent v. Eaves, Peers: 247; 


Hickman v. Skinner, 3 . B. Mon. 
210; Finlay v. Humble, 2 AQ: 
Marsh. 569. 

anes Giant v. Wilson, 77 Me. 
76. 


Minn.—Rogers v. Clark Iron Co., 
104 Minn. 198, 116 NW 739. 

Mo.—Long v. McDow, 87 Mo. 197; 
Clarkson v. Buchanan, 53 Mo. 563; 
Clark v. Hammerle, 36 Mo. 620; Hill 
v. Miller, 36 Mo. 182; Milburn Vv. 
Hardy, 28 Mo. 514; Gray v. Givens, 
26 Mo. 291; Allison v. Hunter, 9 Mo. 
749; Macklot v. Dubreuil. 9 Mo. 477, 
43 AmD 550; Rector v. Welch, 1 Mo. 
334. 

Nebr.—Green v.. Barker, 47 Nebr. 
934, 66 NW 1032; State v. Graham, 21 
Nebr. 329, 32 NW 142. 

Okl.—Johnson v. Riddle, 41 Ok1. 
759, 139 P 1143 [aff 240 U. S. 467, 36 
Sct 398, 60 L. ed. 752]. 

Or.—_McLeod v. Lloyd, 43 Or. 260, 
71 P 795, 74 P 491. 

Tenn.-—State v. Cooper, (Ch. A.) 
ba SiW "30. 


(220. J5.] 139 


the poor;%* police officers;37 poor officers;3® the 
president of the United States;*® publie land offi- 
cers;*° receivers;*1 recording officers;*? referees ;*% 
a register of deeds;** a register of probate;*> school 
officers ;*° secretaries of the interior ;47 secretaries of 


Tex.—Hatch v. Dunn, 11 Tex. 708; 
Russell v. Randolph, 11 Tex. 460% 
Robertson v. Teal, 9 Tex. 344; Goode 
v. McQueen, 3 Tex. 241; Compton v. 
Eliaron, Cerys. A.) Lb: Sw 1052; Buch- 
anan v. Barnsley, 51 Tex. Civ. A. 
253, 112 SW 118; etolley: v. Lilwall, 
38 Tex. Civ. A. 4g, 84 SW 689. 

Wis.—Befay v. ‘Wheeler, 84 Wis. 
135, 53 NW 1121; Schnee v. Schnee, 
23 Wis., 377, 99 AmD 183. 

Wyo. “State v. State Bd. of Land 
Comrs., 7 Wyo. 478, 53 P 292. 

Ont.—-Boyd v. Link, 29 U. @ Q. 
B. 365. 

41. Driver v. Lanier, 66 Ark. 126, 
49 SW 816; Whitcomb v. Manderville, 
90.8. C. 384, 73 SE 775; Smythe y 
Central Vermont R. Co., 88 Vt. 5 
90 A 901; Fryar v. Hazelwood Hol- 
stein Farms, 97 .Wash, 78, 165 P 1084. 

42. U.S.—Holmesv. Cloveland, ete., 
R. Co., 93 Fed. 100. 

Colo. —Greeley v. Hamman, 17 Colo. 
80, 28 P 460. 

rower: —Collins v. Valleau, 79 Iowa 
626, 43 NW 284, 44 NW 904; Vander 
cook v. Baker, '48 Iowa 199. 

Pe .—Morrill v. Dougiass, 14 Kan. 
ake Rayne vy. Terrell, 33 La. Ann. 

Mich.—Hall v. Kellogg, 16 Mich. 
135; Platt v. Stewart, 10 Mich. 260. 
te One Seaibe v. Richardson, 29 Mo. 

N. H.—Fuller v. Rounceville, 31 N. 
en 512; Forsaith v. Clark, 21 N. H. 

Pa.—Com. v. Atlantic, etc., R. Co., 
Eysin@ BF wy aCe 

Ss. C.—Alston v. Alston, 4 S. C. 116. 

Tex.—Harrison v. MeMurray, 7 
Tex. 122, 8 SWo612; Caudle v. Wil 
liams, (Civ. A.) 51 Sw 560. 

Wis.—lLane v. Duchae, 73 Wis. 646, 
41 NW 962; St. Croix Land, ete., Co. 
v. Ritchie, 73 Wis. 409, 41 NW 345, 
1064; Oconto Co. v. Jerrard, 46 Wis. 
317, 50 NW 591; Hay v. Hill, 24 Wis. 235. 

43. Woods v. Sargent, 43 Colo. 268, 
95 P 932; Story v. De Armond, 7? 
Til. A. 74 [aff 179 Ill. 510, 53 NE 99013 
Leonard v. Root, 15 Gray (Mass.) 
553; Lewis v. Greider, 49 Barb. 606 
[aff 51 NY 231). 

44. Fullerton Lumber Co, v. 
ker, 22 S. D. 427%, 


Willetts v. 
Mich. 521. 
Ala.—Barry v. Stephens, 
Ala. 93, 57 S 467. 


Tin- 
118 NW 700, 18 


Mandlebaum, 28 
176 


Conn.—Scoville v. Mattoon, 56 
Conn. 144, 10 A 511. 
Towa.—Oakland Independent School 


Dist. v. Hewitt, 105 Iowa 663, 75 NW 
oe Smith v. Knox Dist.lLp:, "42 Iowa 


Kan.—Emporia Bd. of Education 
v. Shepherd, 90 Kan. 628, 135 P &05. 

Ky.—Lamaster v. Wilkerson, 143 
Ky. 226, 1836 SW 217. 

Mo.—State v. Moreland, (A.) 189 
SW 602; McShane v. School Dist. No. 
5, 70 Mo. A. 624 

vote Vv. French, 76 Or. 237, 
148 P 878. 

Pa.—Wertz v. Oliver Tp. School 


Dist., 43 Pa. Super. 1. 
a Yi—Brock v. Bruce, 59 Vt. 313, 10 
Wis.—Scott v. Joint School Dist. 


No. 16, 51 Wis. 554, 8 NW 398; Paine 
Vv. White, 21 Wis. 433; Ely v. Cram, 17 
Wis. 537. 


[a]. Superintendent.—McGill Vv. 
French, 76 Or. 237, 148 P 878. 
[b] Principal.— Wertz v. Oliver 


Tp. School Dist., 43 Pa. Super. 1. 

[c] County superintendent.—Em- 
poria Bd.,of Education v. Shepherd, 90: 
Kan. 628, 135 P 605. 

{d] Trustees of school district.— 
Lamaster v. Wilkerson, 143 Ky. 226, 
136 SW 217. 

47. Phillips v. Ballinger, 37 App, 
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state;*® sheriffs;4® state auditors;°° state legisla- 
surveyors.°% 


and 


(D. C.) 46; Rio Grande Western R. Co. 
v. Stringham, 38 Utah 113, 110 P 868. 

48. I1l.—Erford v. Peoria, 229 Ill. 
546, 82 NE 374. 

Ky.—Lindsey v. State Auditor, 3 
Bush 231. 

Nev.—State v. Brodigan, 34 Nev. 
486, 125 P 699. 

Or.—State v. Olcott, 135 P 902. 

Pa.—Com. v. Atlantic, ete., R. 
53 Bag: 

Utah.—Union Sav., etc., Co. v. Salt 
Lake County Dist. Ct. 43 Utah 397, 
140 P 221, AnnCas1917A 821. 

[a] Certification of law.—Erford 
v. Peoria, 229 Ill. 546, 82 NE 374. 

49. U. S.—Simon v. Craft, 182 U. 
S427, 21 SCt 886, 45 Lied. 1165. 

Ala.—Newcomb Bros. Wall Paper 
Co. v. Wiggins, 78 S 905; Governor v. 
Gibson, 14 Ala. 326; Coulson v. Scott, 
167 Ala. 606, 52 S 436. 

Ark.—Putnam v. State, 49 Ark. 449, 

5 SW 715; State v. Hammett, 7 Ark. 
492; Henry v. Ward, 4 Ark. 150. 

Cal.—Curtis v. Herrick, 14 Cal. 117, 
73 AmD 632; San Francisco Sulphur 
Co. v. etna’ Indemn. Coy il, Cal) A. 
695, 106-2 111; 

Conn. —Baker v. Baldwin, 48 Conn. 


eae Batisison v. Drake, 126 Ga. 
478,55 SEH 175; Hopson v. Stuart Lum- 
ber Co., 22 Ga. Al392,.95°SH, 1045: 

Ill.—Conwell v. Watkins, 71 Ill. 
488; Rosenthal v. Renick, 44 Ill. 202; 
Dukes v. Rowley, 24 Ill. 210. 

Ind.—Wolfenberger v. Hubbard, 
184 Ind. 25, 110 NE 198, AnnCas1918 
C 81; Histon v. Castor, 101 Ind. 426, 
51 AmR 754; Joyce v. Madison First 
Nat. Bank, 62 Ind. 188; Banks v. 
Bales, 16 Ind. 423; Law v. Smith, 4 
Ind.. 56. 

Iowa.—Cobb v. Newcomb, 7 Iowa 
43; Rowan v. Lamb, 4 Greene 468. 

Ky.—Morgan v. Lewis, 172 Ky. 
813, 189 SW 1118; Kypadel Coal, etc., 
Co. v. Millard, 165 Ky. 432, 177 SW 
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Miss.—De Soto County v. Jones, 
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.Cal.—Kimball v. McKee, 149 Cal. 
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1, Litt. 364; Finlay v. Humble, 2 A. 
K. Marsh. 569. 

La.—Jewell v. Porche, 2 La. Ann. 
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359; Tainter v. Morristown, 19 N. J. 
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256 Ill. 453, 100 NE 211; Peo. v. Cin- 
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state tax board;57 
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urers,°° as for instance, of a state,°+ county,® 
or municipal corporation;®* and trustees,°* includ- 


(b) To Particular Acts. 
tion relates solely to acts done in the routine of 
official business.°* As to summary or ex parte®’ and 
a fortiori as to extra official®® proceedings, the party 
claiming under them must make strict proof of the 
performance of every prerequisite of the law. 
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Neither does the presumption extend to acts involv- 
ing the forfeiture of an individual’s rights, the de- 
priving him of his property, or the placing of a 
charge or lien thereon.®® Among the acts in respect 


to which the presumption of regularity has been ap- 


The presump- 
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baugh v. Pennsylvania R. Co., 28 Pa. 
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4 Pet. 349, 7 L. ed. 882. 
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i RAELe sauna v. Lovan, 4 B. Mon. 
Mes McAlister v. Shaw, 69 Me. 
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Mo.—Morton v. Reeds, 6 Mo. 64. 
Wie rete ey. v. Van Wie, 23 Wis. 


613. 
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levies. Ronkendorff v. Taylor, 4 Pet. 
(U. S.) 349, 7 L. ed. 882; Bishop v. 
Lovan, 4 B. Mon. (Ky.) 116; McAl- 
lister v. Shaw, 69 Me. 348; Gregg v. 
Jesberg, 113 Mo. 34, 20 SW 652; Yan- 
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v. Goebel, 17 Mo. 161; Reeds v. Mor- 
ton, 9 Mo. 878; Morton v. Reeds, 6 
Mo. 84; Huey v. Van Wie, 23 Wis. 
613. 

68. Ford v. Dilley, 174 Iowa 243, 
156 NW 513; Fouke v. Jackson Coun- 
ty, 84 Iowa 616, 51 NW 71; Jones v. 
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16 Okl. 375, 84 P 1074; Watkins v. 
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194 SW 626, 629 [quot Cyc]; Irwin v. 
Mayes, 31 Tex. Civ. A. 517, 73 SW 33. 

70. U. S.—Deery v. Cray, 5 Wall. 
(QE. 18 L. ed. 653. 
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Iowa.—Snell v. Eckerson, 8 Iowa 
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Dale v. Wright, 57 Mo. Aa 

N. Y.—Schermerhorn v. Talman, 
14 N: ¥ 93 

Or.—Dennison v. Story, 1 Or. 272. 

W. Va.—Van Winkle v. Blackford, 
54 W. Va. 621, 46 SE 589. 

fa] Thus, where an officer takes 
an affidavit or acknowledgment, and 


1 


plied may be mentioned the making of official certifi- 
cates;7° the service of process;"! the issuance’? and 
levy’® of executions or attachments;7* the making 
of returns;?> the drawing of grand juries;7* and 
the conduct of judicial sales.77 
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the venue does not appear in his 
certificate, it will be presumed that 
he acted within his local jurisdic- 
tion. Deery v. Cray, 5 Wall. 
795, 18 L. ed. 653; Doe v. Roe, 
3; Snell v. Eckerson, 8 Iowa 284; 
Rackleff v. Norton, 19 Me. 274; Avery 
v. Good, i14 Mo. 290, 21 sw: 815; 
Bradley v. West, 60 Mo. 33; Engle- 
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rell, 66 Mo. A. 117; Schermerhorn vy. 
Talman, 14 N. Y. 93; Dennison v. 
Story, LeZOrw2i2: 
ie yh Ark.—Henry v. Ward, 4 Ark. 

Cal.—Curtis v. Herrick, 14 Cal. 117, 
73 AmD 682. 

Ga.—Reid v. Jordan, 56 Ga. 282. 
yahober er Oem v. Newcomb, 7 Iowa 

Ky.—Brown v. Brown, 157 Ky. 804, 
164 SW 70; Best v. Vanhook, 73 sw 
TGP poe TG KyL 753; Case v. Colston, 1 
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Mass.—Richardson y. Smith, 1 Al- 
len 541. 

Minn.—Smith_ vy. Duluth Log Co., 
118 Minn. 432, 137 NW 6 
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Nebr.—Gilbert v. Brown, 9 Nebr. 


90, 2 NW 376. 
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Tex.—Saunders v. Gilmer, 8 Tex. 
295; Kernagan v. Ft. Worth, (Civ. A.) 
194 SW 626, 629 [quot Cyc]. 

[a] Where the return fails to 
show in what county the summons 
was served, it will be presumed that 
the officer served the summons in 
the county for which he was elected. 
Gilbert v. Brown, 9 Nebr. 90, 2 NW 
376. 

72. U. S.—Beebe v. U. S., 161 U. 
S. 104, 16 SCt 532, 40 L. ed. 636. 
,Ill.—Niantic Bank v. Dennis, 37 
ees Sale 

Ky.—Ison v. Cornett, 177 Ky. 514, 
197 SW 1060. 

gue pare v. Wilson, 114 La. 699, 

Mo.—Blodgett v. Perry, 97 Mo. 263, 
10 SW 891, 10 AmSR 307. 

73. U. S.—Murray v. Hoboken 
Daud, etc., Co., 18 How. 272, 15 L. ed. 
37 


Ra onthe v. Bond, 23 Ark. 268. 
Ga.—Doe v. Biggers, 6 Ga. 188. 
5 La.—Hefner v. Hesse, 29 La. Ann.. 
49. : 
Mo.—Eads v. Stephens, 63 Mo. 90; 
Hearne v. Keath, 63 Mo. 84; Miller 
Vo. sDUunny = -62;) Mo; He State v:; 
Springate, 51 Mo. A. 61 
N. H.—Wheelock v. Hall, 3 .N...H. 
310. 


Pa.—-Borlin v. Com., 110 Pa. 454, 


1 A 404; Fitler v. Patton, 8 Watts & 
S. 455. 

Va—Paine v. Tutwiler, 27 Gratt. 
(68 Va.) 440. 


74, Budd v. Durall, 36 Iowa 315; 
Rowan v. Lamb, 4 Greene (Iowa) 
468: Lackey v. Seibert, 23 Mo. 85; 
Boyd v. Buckingham, 10 Humphr. 


(Tenn.) 434. 

75. Conwell v. Watkins, 71 Ill. 
488; Anderson v. Sutton, 2 Duv. 
(Ky.) 480; Webber v. Webber, 1 
Mete. (Ky.) 18; Davis v. Johnson, 
3 Munf. (17 Va.) 81; Slaughter v. 
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77. U. S.—Slicer ¥: Pittsburg 
Bank, 16 How. 571, 14 L. ed. 1063. 
Cal. —Spaulding v. Howard, 121 


Cal. 194, 538 P 563. 
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be presumed that public olficers, including persons 
have been duly 
and that they have quali- 
fied.2° A frequent application of this presumption 


acting in an official capacity,”® 
elected or appointed’® 


is found in cases where one who 


liability for certain acts seeks to justify himself 
under his official authority. The presumption ap- 
plies with regard to foreign, as well as domestic, 


officers.®? 


Ga.—-Livingston v. Hudson, 85 Ga. 
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Ind.—Milburn v. Phillips, 136 Ind. 
680, 34 NE 983, 36 NE 360; Elston v. 
Castor, 101 Ind. 426, 51 ‘AmR_ 754; 
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310, 22 Iowa 11, 92 AmD 350; Cole 
v. Porter, 4 Greene 510. 

Ky.—Ellis v. Carr, 1 Bush 527; Vin- 
cent v. Haves, 1 Mete. 247; Phillips 
vy. Jamison, 14 B. Mon. 579; Bustard 
v. Gates, 4 ‘Dana 429; Allen v. Robin- 
son, 3 Bibb 326. 

La.—wNichols v. McCall, 13 La. Ann. 
215; Waddell v. Judson, 12 La. Ann. 
13; Hewitt v. Stephens, 5 La. Ann. 
640. 

Mich.—Sinclair v. Learned, 51 Mich. 
335, 16 NW 672; Blair v. Compton, 33 
Mich. 414. 

Miss.—Duke v. Clark, 58 Miss. 465; 
Cooper v. Cranberry, 33 Miss. 117; 
Nebbett v. Cunningham, 27 Miss. 992" 

Mo.—Ivy v. Yancey, 129 Mo. 501, 
31 SW 937; Davis v. Green, 102 Mo. 
170, 14 Sw 876, 11 LRA 90; McCoy 
Vv. Cassidy, 96 Mo. 429, 9 Sw 926; 
Huxley v. Harrold, 62 Mo. 516; Down- 
ing v. Still, 43 Mo. 309; Carpenter v. 
King, 42 Mo. 2195 St! Louis Mer- 
chant’s Bank v. Harrison, 39 Mo. 433, 
93 AmD_ 285; McCormick v. Fitz- 
morris, 39 Mo. 24; Hendrickson v. St. 
TeOHee, ‘etc., R. Co., 34 Mo. 188, 84 AmD 


76 
N. J.—Osborne v. Tunis, 25 N. J. 


L. 633. 

N. Y.—Wood v. Terry, 4 Lans. 80. 

N. C.—McLane v. Moore, 51 N. C. 
520. 

Tex.—Giddings v. Day, 84 Tex. 605, 
19 SW 682; Baker v. Coe, 20 Tex. 429; 
Sadler v. Anderson, 17 Tex. 245. 

Vt.—Drake v. Mooney, 31 Vt. 617, 
76 AmD 145; Doolittle v. Holton, 26 
Vt. 588. 

Wis.—Wood v. Meyer, 36 Wis. 308; 
Eaton v. White, 18 Wis. 517; Harteaux 
v. Eastman, 6 Wis. 410. 


78. Nebr.—Holland v. State, 100 
ils 444, 160 NW phe 
Tex. —Kernagan Ft. Worth, 


(Civ. A.) 194 SW 626, ‘629 [quot Cyc]. 
Eng.—Doe v. Barnes, 8 Q. B. 1037, 
55 ECL 1087, Bs Reprint 1164; Doe v. 
Young, 8 Q. B. 63, 55 ECL 63, 115 Re- 
print 798. 
Alta.—Rex v. Thompson, 7 Alta. L. 


40. 
Ont.—Hamilton Tp. School Trus- 
tee v. Neil, 28 Grant Ch. (U. C.) 


40 

79. Ark.—State v. Harris, 3 Ark. 
570, 36 AmD 460. 

Ind.—Hardenbrook y. Ligonier, 95 
Ind. 70. 

Me. re a v. Corinna, 104 Me. 


252, ce A 889; Blanchard v. Dow, 32 
Me. 557. 
Mo.—J. H. Tschudy Hardwood 


Lumber Co. v. Hotel Inv. Co., 192 Mo. 
A. 519, 183 SW 1091. 

Philippine—U. S. v. 
Philippine 241. 

W. Va.—Booten v. Pinson, 77 W. Va. 
412, 89 S 985, 987, LRA1917A 1244 
[cit Cyc]. 

Eng.—Doe v. Barnes, 8 Q. B. 1037, 
55 ECL 1037, 115 Reprint 1164; Gan- 
vill v. Utting, 9 Jur. 1081. 

See also cases infra this note. 
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is charged with 


constables ;°” 


[§ 72: 


Among officers to whom this presumption has been 
applied may be mentioned commissioners for taking 
affidavits or depositions;®* a church warden;** a 
highway officer;®> justices of the peace;8® a master 
in chancery ;8” military officers;** a notary public ;*® 
an officer of elections;9° an officer of the federal 
patent office ;°! peace officers, such as policemen and 
poor officers ;9? 


a probate judge or 


surrogate ;94 a public surveyor;®> revenue and cus- 


[a] Requirement of appointment in 
writing under seal.—The existence of 
a requirement that the appointment 


to the particular office be in writing» 


and under seal is immaterial. -U. S. 
v. Bachelder, 24 F> Cas. No. 14,490, 2 
Gall. 15; Burke v. Cutler, 78 Iowa 
299, 43 NW 204; Dexter v. Hayes, 11 
GrisC eae: 

80. U. S.—Ingraham v. U. S., 155 
U2 S..434, 15 SCt°148;°39_L:. ed. 273; 
Keely v. Sanders, 99 U-S. 441, 25 L- 
ed. 327; U. S. Bank v. Dandridge, 12 
Wheat. 64, 6 L. ed. 552; Fenwick v 
Sears, 1 Cranch 259, 2 L. ed. 101; U.S. 
v. Bachelder, 24 F. Cas. No. 14,490, 
2 Gall. 15; U.S. v. Sears, 27 F. Cas. 
No. 16,247, 1 Gall. 215; Woodworth v. 
Hall, 30 F. Cas. No. 18,016, 1 Woodb. 
& M. 248. 

Ark.—Budd v. Bettison, 21 Ark. 582; 
Pape v. Harris, 3 Ark. 570, 36 AmD 


Cal.—Peo. v. Clingan, 5 Cal. 389. 


Conn.—Woodruff v. New York, etc.,. 


R. Co., 59 Conn. 63 [app dism 140 U. 
S. 691, 117 SCt 1025,-35 L. ed. 596, 153 
U. S. 689, 14 SCt 976, 38 L. ed. 869]. 

Ga.—Allen vy. State, 21 Ga. 217, 68 
Te 457; Bryan v. Walton, 14 Ga. 
185. 

Ill.— Story v. De Armond, 77 Ill. A. 
74 [aff 179 Ill. 510, 538 NE 990] 

Ind.—Hardenbrook v. Ligonier, 95 
Ind. 70. 

Iowa.—State v. Pitkin, 137 Iowa 
22, 114 NW 550; Burke v. Cutler, 78 
Iowa 299, 43 NW 204; Londegan v. 
Hammer, 30 Iowa 508; Dollarhide v. 
Muscatine County, 1 Greene 158. 

Ky.—Barret v. Godshaw, 12 Bush 
592; Green v. Stevens, 2 Duv. 420; 
Shelbyville v. Shelbyville, etc., Tp. 
See 1 Metc. 54; Carter v. Sympson, 8 

‘Mon. 155. 

Pina edoee v. Jamieson, 18 La. 
Ann. 130. 

Me.-~Brackett v. Persons Unknown, 
53 Me. 228; Hathaway v. Addison, 48 
Me. 440; Hutchings v. Van Bokkelen, 
34 Me. 126; Blanchard v. Dow, 32 Me. 
Dove Bullen v. Arnold, 31 Me. 583; 
Cottrill v. Myrick, 12 Me. 222, 

Mass.—Com. v. Kane, 108 Mass. 
423, 11 AmR 373; Com. v. MecGue, 16 
Gray 226; Doty v. Gorham, 5 Pick. 
487, 16 AmD 417; ‘Bucknam v. Rug- 
eles, 15 Mass. 180, 8 AmD 98; Fowler 
y. Bebee, 9 Mass. 231, 6 AmD 62. 

Mich.—St. Joseph First Nat. Bank 
v. St. Joseph, 46 Mich. 526, 9 NW 
838; Druse v. Wheeler, 22 Mich. 439. 

Minn. —Clay County v. Olson, 123 
Minn. 437, 143 NW 970. 

gMiss.—Cooper v. Moore, 44 Miss. 

Mo.—State v. Timbrook, 240 Mo. 
226, 144 SW 848; State v. Orrick, 
106 Mo. 111, 17 SW 176, 329; Kronski 
v. Missouri Pac. R. Co., 77 Mo. 362 
State v. Kupferle, 44 Mo. 154, 106 
AmD 265; Barada v. Carondelet, 8 Mo. 
644; Aiken v. Sidney Steel Seraner 
Co., 197 Mo. A. 673, 198 SW 1139; 
McHoney v. Kerwin, 56 Mo. A. 459; 
Powers v. Braley, 41 Mo. A. 556; State 
v. Pollard, 14 Mo. A. 583. 

Nebr.—Holland v. State, 100 Nebr. 
444, 160 NW 893; Taylor v. Tilden, 3 
Nebr. ae 

N. H.—State v. Roberts, 52 N. H. 
492; Cass v. Bellows, 31 N. H. 501, 
64 AmD 347; Johnston v. Wilson, 3 
N. H. 202, 9 AmD 50; Jones v. Gibson, 
1 N. H.-366. 

N. J.—State v. Ferguson, 31 N. J. 
L. 107. 

N. Y.—Nelson v. Peo., 23 N. Y. 293; 
Colton v. Beardsley, 38 Barb. 29; Peo. 
v. Cook, 14 Barb. 259 [aff 8 N. Y. 67, 
59 AmD 451]; McCoy v. Curtice, 9 


Wend. 17, 24 AmD 118; Ring v. Grout, 
7 Wend. 341; Wilcox v. Smith, 5 Wend. 
231, 21 AmD 213; Potter v. Luther, 


3 Johns. 431. 
Pa.—Chapman Tp. v. Herrold,’ 58. 
22 Pa. Co. 


Pie 106; Sargent’s Case, 
Tenn.—McLean v. State, 8 Heisk.. 
22; Tomlinson vy. Darnall, 2 Head 538. 
Tex.—Kernagan Va EC ‘Worth, (Civ. 
A.) 194 SW 626, 629 [quot Cyc]. 

Vt.—State v. Jackson, 79 Vt. 504,. 
65 A 657, 8 LRANS 1245; Briggs v. 
Taylor, 35 Vt. Bilis Spaulding v. Vin- 
cent, 24 Vt. 501. 

Va.—Callison v. Hedrick, 15 Gratt. 
(56 Va.) 244. 

Wis.—Miller v. Fay, 40 Wis. 633;. 
State v. Bartlett, 35 Wis. 287. 

Eng.—Bremner View EnUl ly Einckt, plete. 
P. 748; Doe v. Barnes, 8 Q. B. 1037, 
55 ECL 1037, 115 Reprint 1164; Doe 
v. Young, 8 Q. B. 638,55. ECL 63, 115, 
Reprint 798; Miles v. Bough, 3 OQ: B. 
845, 43 ECL 1001, 114 Reprint 732; 
Bristol v. Wait, 6 Ces TEs SOA 25 
ECL 590; Dexter v. Hayes, 11 Ir. C. 
L. 106; Ganvill v. Utting, 9 Jur. 1081; 
Faulkner v. Johnson, 11 M. & W. 581, 
152 Reprint 937; McGahey Vv. Alston, 
2M. & W. 206, 150 Reprint ae a1 
ERC 594; Berryman v. Wise, 4 TR. 
366, 100 ‘Reprint 1067. 

N. B.—Crookshank v. Macfarlane, 
7 N. B. 544; Dimock v. New Bruns- 
wick Mar. Assur. Co., 6 N. B. 398. 

81. Hutchings v. Van Bokkelen, 
34 Me. 126; State v. Wilson, 7 N. H. 
543; Colton v. Beardsley, 38 Barb. 
(N. Y.) 29; McCoy v. Curtice, 9 Wend. 
CNG ie) 17, 24 AmD 113; Wilcox v. 
Smith, 5 Wend. (N. Y.) 231, 21 AmD 
213; Potter v. Luther, 3 Johns, (N. 
Wie) we31 
Spaulding v. Vincent, 24 Vt. 


83. Rex v. Howard, 1 M. & Rob. 
187; Rex v. James, 1 Show. 397, 89: 
Reprint 663. 

84. Ganvill v. Utting, 9 Jur. 1081. 


ae State v. Ferguson, 31 N. J. L.. 
u 

86. U. S.—Ingraham v. U. S., 155 
U. S. 434, 15 SCt 148, 39 L. ed. 218; 


ay ed v. Cray, 5 Wall. 795, 18 L. ed. 


Me.—-Bullen v. Arnold, 31 Me. 583. 
Mo.—McHoney v. Kerwin, 56 Mo. 


A. 459. 
‘yg gmge wee v. Bartlett, 35 Wis. 
Hng.—Berryman v. Wise, 4 T. R.. 
366. 100 Reprint 1067. 
87. Marshall v. Lamb, 5 Q. B. 115, 
48 ECL 115, 414 Reprint 1192. 
88. Carter v. Sympson, 8 B. Mon.. 
(Ky.) 155; Hutchings v. Van Bokke-- 


1en, 34 Me. 126; Chapman Tp. v.. 
Herrold, 58 Pa. 108. 

89. Ledoux v. Jamieson, 18 La. 
ae 130 


Peo. v. Cook, ri Barb. 259 [aff* 
SaNPOY. 167, 59 AmD 4 BLT. 

91. Woodworth v. Hall, 30 KF. Cas. 
No. 18,016, 1 Woodb. & M. 248. 


92. Com. v. Kane, 108 Mass. 423, 
11 AmR 373; Miller v ya 3 Wis. 
633; Rex v. Gordon, Tease 581;: 


Berryman v. Wise, 4 T. Re 386, 100: 


Reprint 1067. 

93. Doe v. Barnes, 8 Q. B. 1037, 
55 ECL 1037, 115 Reprint 1164; Bris- 
tol v. Wait, 6 C. & P. 591, 25 ECL 590. 
* 94 Taylor v. Tilden, 3 Nebr. 339; 
Rex v. Verelst, 3 Campb. 432. 

{a] It will be presumed, where 
the record does not show it, that the 
person acting in the absence of the 
probate judge was duly appointed. 
Taylor v. Tilden, 3 Nebr. 339. \ 

95. Baeder v. Jennings, 40 Fed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 72-74] 


toms officers ;°* school officers;®? sheriffs;9* tax of- 
ficers;°® a United States marshal;1 and a vestry 
elerk.? 

Presumption rebuttable. The presumption that 
a person assuming to act in the capacity of a pub- 
lie officer was duly appointed is prima facie merely, 
and may be rebutted.® 

Prospective election or appointment. Where a 
time is fixed by statute for the election or appoint- 
ment of an officer, it is to be presumed that the 
election or appointment will be made according to 
law, although such provision may be directory 
rather than mandatory.‘ 

[§ 73] D. Pseudo-Presumptions of Law—1. In 
General. In the administration of justice the courts 
indulge in certain so-called presumptions which are 
not really based on any inference of fact but amount 
rather to a statement of certain rules of substantive 
law or of administration which it’ has been found 
convenient, and even necessary, to apply in the trial 
of cases.© Among these pseudo-presumptions of law 
are those with respect to the capacity of infants to 
commit erime;® the presumption that subscribing 
witnesses to documents thirty years old are dead or 
beyond the jurisdiction of the court, so that execu- 
tion of the documents need not be proved;’ the pre- 
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sumption of a lost grant of corporeal or incorporeal 
hereditaments after twenty years’ adverse posses- 
sion or user;® the presumption that written con- 
tracts cover all prior parol negotiations;? the pre- 
sumption of malice in certain libel and slander 
cases upon proof of publication of defamatory mat- 
ter;*° the rule of res ipsa loquitur in certain ac- 
tions by passengers against carriers to recover dam- 
ages for personal injuries;'! and the presumption 
in respect to jurisdiction of federal courts on the 
ground of diverse citizenship that stockholders of 
a corporation are citizens of the state which created 
the corporation.?? 

[$ 74] 2. Intent and Understanding. It is 
presumed that every person intends the natural and 
probable,'? although not all or even all the neces- 
sary,'* consequences of his acts; and that he un- 
derstands the nature of instruments signed by him,15 
although executed by mark,!® or executed for him 
under his direction,’? and even though it is written 
in a language which he is unable to read or under- 
stand.1® Since there is no inference of fact in such 
cases,’ the meaning is that as a maxim of juris- 
prudence one who has done an act cannot allege in 
defense that he did not also intend that its usual 
consequences should follow. 


199 [app dism 154 U. S. 506, 14°SCt 
1156, 38 L. ed. 1075]. 

96. Jacob v. U. S., 13 F. Cas. No- 
7,157, 1 Brock. 520; U. S. v. Bachel- 
der, 24 F. Cas. No. 14,489, 2 Gall. 15; 
U. S. v. Sears, 27 F. Cas. No. 16,247, 
1 Gall. 215; Jones v. Gibson, 1 N. 


H. 266. 

97. Colton v. Beardsley, 38 Barb. 
AN. Y.) 29; McCoy v. Curtice, 9 Wend. 
CNe Yo) 13245 Amb? 113% Ring sv: 
‘Grout, 7 Wend. (N. Y.) 341. 

98. Potter v. Luther, 3 Johns. (N. 
Y.) 481; Burrow v. Brown, 59 Tex. 
457; Doe v. Brawn, 5 B. & Ald. 243, 
7 ECL 139, 106 Reprint 1182. 

99. State v. Timbrook,.240 Mo. 226, 
144 SW 843. 

1. Killpatrick v. Frost, 2 Grant 
(Pa.) 168. 

2. McGahey v. Alston, 2 M. & W. 
206, 150 Reprint 731, 21 ERC 594. 

3. Johnston v. Wilson, 2 N. H. 202, 
9 AmD 50. 

4 Atty.-Gen. v. Loomis, 225 Mass. 
372, 114 NE 676. 

5. See cases 
and §§ 73-87. 

6. See Infants [22 Cyc 623-625]. 

7. See infra XIX, E. 

8. See Adverse Possession §§ 650- 
ar} 


See infra XXI, A. 
10. See Libel and Slander [25 Cyc 
492]. 


See Carriers §§ 1426-1434. 
12. See Federal Courts. 

13. U. S.—Clarion First Nat. Bank 
v. Jones, 21 Wall. 325, 22 L. ed. 542; 
Navassa Guano Co. v. Cockfield, 253 
Fed. 883; In re Amster, 249 Fed. 256; 
U. S. v. The Haytian Republic, 65 Fed. 
120; U. S. v. Paul Shearman, 27 F. 
Cas. No. 16,012, Pet. C. C. 98. 

Ala.—Carter v. Coleman, 84 Ala. 256, 
4 S 151; Hurst v. State, 79 Ala, 55. 

Ark.—Simpson v. State, 56 Ark. 8, 
19 SW 99; Howard v. State, 34 Ark. 
433. 

Conn.—Dubuque v. Coman, 64 Conn. 
475, 30 A 777; Wynne v. Parsons, 57 
Conn. 73,17 A 362; Holmes v. Holmes, 
ete., Mfg. Co., 37 Conn. 278, 9 AMR 
324: Union Bank v. Middlebrook, 33 
Conn. 95; Knapp v. White, 23 Conn. 
529. 

Dak.—U. S. v. Gunther, 5 Dak. 234, 
38 NW 79. : 

Del.—State v. Blackburn, 23 Del. 
479, 75 A 536. 

Ga.—Nicol v. Crittenden, 55 Ga. 
497; Gaynor v. Travelers’ Ins. Co., 12 
Ga. A. 601, 77 SE 1072. 

Tll.—Sackett v. Mansfield, 26 Ill. 
21; Dawes v. Joseph Taylor Coal Co., 
122 Till. A. 389 [aff 220 Ill. 45, 77 
NE 131]; Seacord v. Peo. 22 Ill. A. 
979, [aff 121 Ill. 623, 13 NE 194). 


infra this section; 


Ind.—Rater v. State, 49 Ind. 507; 
Allison v. State, 42 Ind. 354; Reed v. 
Coale, 4 Ind. 283; Hartzler v. Goshen 
Churn, etc., Co., 55 Ind. A. 455, 104 
NE 34. 

Ky.—Chrisman vy. Bruce, 1 PDuv. 63, 
85 AmD 603; Dils v. Adkins, 11 Ky. 
Op. 298. 

Md.—Jones v. Ricketts, 7 Md. 108. 

Mass.—Hoban v. Dempsey, 217 
Mass. 166, 104 NE 717, LRA1915A 
1217, AnnCasi915C 810. 

Mich.—Peo. v. Sweeney, 55 Mich. 
586, 22 NW 50; Allison v. Chandler, 11 
Mich. 542; Peo. v. Getchell, 6 Mich. 
496; Peo. v. Scott, 6 Mich. 287;. Peo. 
v. Potter, 5 Mich. 1, 71 AmD 763. 

Miss.—Bates _ v. 
Stave Co., 115 Miss. 588,.76 S 553. 

Mo.—State Sav. Bank v. Buck, 123 
Mo. 141, 27 SW 341; State v. Patter- 
son, 116 Mo. 505, 22 SW 696; State v. 
McKinzie, 102 Mo. 620, 15 SW 149; 
State v. Musick, 101 Mo. 260, 14 SW 
212; State v. Tabor, 95 Mo. 585, 8 
SW 744; State v. Hall, 85 Mo. 669; 
State v. Banks, 73 Mo. 592; State v. 
Clark, 57 Mo. 25; Griffin v. Pembroke, 
64 Mo. A. 263; State v. Jones, 14 Mo. 
A. 589 [aff 79 Mo. 441]. 

N. Y.—Ampersand Hotel Co. v. 
Home Ins. Co., 131 App. Div. 361, 115 
NYS 480 [rev on other grounds 198 
N. Y. 495, 91 NE 1099, 28 LRANS 218, 
19 AnnCas 839]; Peo. v. Orcutt, 1 
Park. Cr: 252: 

Oh.—Talcott v. Henderson, 31 Oh. 
St. 162, 27 AmR 501; State v. Stroth- 
ers, 8 OhS&CP 357, 7 OhNP 228. 

Okl.—Wells v. Terr., 14 Okl. 436, 
78 P 124; Wadsworth v. State, 9 Okl. 
Cr. 84, 130 P 808. 

Goitia; 5 


Porto Rico.—Peo. v. 
Virginia-Carolina 


Porto Rico 117. 
Ss. C—State v. 
Chemical Co., 71 S. C. 544, 51 SE 455. 


Wash.—Armstrong v. Armstrong, 
100 Wash. 270, -170 P 587. 
Wis.—Jambor v. State, 75 Wis. 


664, 44 NW 963; Timm v. Bear, 29 
NS 254; Gillet v. Phelps, 12 Wis. 
392. « 

“One is presumed to intend the 
natural consequences of his own 
acts.” Ampersand Hotel Co. v. Home 
Ins. Co., 131 App. Div. 361, 364, 115 
NYS 480. 

{a] Courts of equity will often 
found their decrees upon evidence of 
the acts of the parties, when noth- 
ing was said by them, on the ground 
that men are presumed to intend the 
probable consequences of what they 
do. Knapp v. White, 23 Conn. 529. 

{[b] Rule applies in both civil 
and criminal cases.—Gaynor_ v. 
Travelers’ Ins. Co., 12 Ga. A. 601, 77 
SE 1972. 


Brevard-Woods |’ 


14. Nicol v. Crittenden, 55 Ga. 497 
(where the court recognized the 
general rule that necessary conse- 
quences are presumed to have been 
intended, but remarked that conse- 
quences may be necessary, and yct 
quite remote and unexpected; and 
that the fact that a given act was 
followed necessarily by delay to 
creditors, in the particular case, 
however strong as a circumstance 
to be weighed by the jury, is not 
ground for presuming, as matter of 
law, that it was intended to have 
that effect). 

15. U. S.—wWilliams v. Vreeland, 
244 Fed. 346. 

Del.—Green v. Maloney, 12 Del. 
22, 30 A 672. 

Ill.—Doran v. Mullen, 78 Ill. 342. 


La.—Boagni v. Fouchy, 26 La. 
Ann. 594. 
Gee ae OES v. Young, 66 Me. 


Mass.—Androscoggin Bank v. Kim- 
ball, 10 Cush. 373. 

N. J.—Perrin v. U. S. Express Co., 
ae fe J. L. 515, 74 A 462, 28 LRANS 

N. Y.—Matter of Moyer, 97 Misc. 
512, 163 NYS 296. 

BS Cag le ae! v. Eckert, 20 Pa. Dist. 
ac C.—Huguenin v. Adams, 96 SE 

Tex.—Howell v. Henrick, (Civ. A.) 
25 SW 41. 

16. Lipphard v. Humphrey, 28 
App. (D. C.) 355 [aff 209 U. S. 264, 
28 SCt 561, 52 L. ed. 783, 14 AnnCas 
872]; Doran v. Mullen, 78 Ill. 342. 

{a] Execution of will_—If a per- 
son of sound mind executes a will, 
and such execution is his voluntary 
act, the law presumes knowledge on 
his part of its contents; and this 
presumption obtains with respect of 
an illiterate person not shown to 
have been able to read or write, and 
who makes his mark to his will in 
the presence of witnesses, in the 
absence of attending circumstances 
leading to a_ different conclusion. 
Lipphard v. Humphrey, 28 App. (D. 
C.) 355 [aff 209 U. S. 264, 28 SCt 561, 


52 L. ed. 788, 14 AnnCas 872]. 

17. Harris v. Story, 2 BE. D. Smith 

Vaioos. 
18. Bei ¥.) Salak; .261..Pa, 75:2; 
AF 
Ind.—Clem v. State, 31 Ind. 

Kan.—Madden v. State, 1 Kan. . 
340, 356. 

eye de v. Swayze, 30 La. Ann. 
1 : 

Me.—State v. Hersom, 90 Me. 273, 
38 A 160. 


480 


i] 


144 [220.3] 


[§ 75] 3. Innocence. 


is disproved.?? 


N. Y.—Thomas v. Peo., 67 N. 
218; Stokes v. Peo., 


NG 
53 N. Y. 164, 13 
AmR 492. 


[a] One who throws a rock at an- 
other but misses him is not pre- 
sumed to have intended to miss him 
because of the presumption that a 
person intends the probable conse- 
quences of his act. State v. Hersom, 
90 Me. 273, 38 A 160. 

20. White v. Bates, 234 11l. 276, 84 
NE 906 [rev 138 Ill. A. 112]; Nelson 
v. Jones, 245 Mo. 579, 151 SW 80; 
Peo. v. Woods, 218 N. Y. 124, 112 NE 
915 [rev 169 App. Div. 649, 155 NYS 
431]; Henderson v. Inverness R,, 
ete., Co., 50 N. S. 518. See also cases 
infra note 24. 

{a] “There is a primary maxim 
of the law that, in favor of life, 
liberty, and innocence, all things are 
to be presumed.” Nelson v. Jones, 
245 Mo. 579, 591, 151 SW 80. 

{b] Where an act is susceptible 
of two opposite constructions (1) one 
consistent with innocence and fidel- 
ity to duty, the law presumes in 
favor of innocence and __ fidelity. 
White v. Bates, 234 Ill. 276, 84 NE 
906 [rev 138 Il]. A. 112]. (2) Thus, 
where a transaction comports with 
honesty as well as dishonesty, the 
transaction is presumptively honest. 
Hendricks v. Calloway. 211 Mo. 536, 
111 SW 60 


21. Cooper Vv. Spring Valley 
ay ater. Cor,516, Cal Aw 27, 116k: 
22. Cooper v. Poe ey yee Water 


Co., 16 Cal. A. 17,116 P 298; Bow- 
man v. Little, 101 Md. 273, 61 A 223, 
657, 1084; Virginia Teetins tao: 
Hairston, 108. Va. 832, 852, 62° SE 
1057, 128 AmSR 989. 

“As applied to the proof of fraud 
or of suicide, the preponderance of 
the evidence should be such as to 
overcome the presumption of inno- 
cence of moral turpitude or crime; 
and, if upon a consideration of all 
the evidence relating to any fact, 
the jury should be of opinion. that 
the greater probability from all the 
evidence is in favor of the existence 
of that particular fact, then they 
must so find, and the result of the 
facts thus ascertained must be such 
as to overcome the presumption of 
innocence of moral turpitude or 
crime.” Virginia L. Ins. Co. v. Hair- 
ston, supra (a life insurance case 
where the defense was suicide). 


rene See Criminal Law §&§§ 1006- 
24, U. S.—Cincinnati, ete, R. Co. 


v. Rankin, 241 U. S. 319, 386 SCt 555, 
60 L. ed. 1022, LRA1917A 265; Alex- 
ander v. Fidelity Trust Co., 249 Fed. 
eG CG An 641% 

Ala.—Freeman v. Blount, 172 Ala. 
655, 55 S 293. 

Ark.—Dawkins v. Petteys, 121 Ark. 
498,181 SW 901, 903 [cit Cyc]; Parker 
v. Wilson, 98 Ark. 553, 136 SW 981; 
U. S. Fidelity, etc. Co. v. Batesville 
Bank, 87 Ark. 348, 112 SW 957: Hazen 
Vv. Henry, 6 Ark. 86. 

Cal.—Drown v. New Amsterdam 
Casualty Co., 175 Cal. 21, 165 P 5; 
Potts v. Paxton, aT Cals "493, 153 P 
957; Henshall v. Marsh, 151 Cal. 289, 
90 P 693; Case v. Case, 17 Cal. 598; 
Cooper v. Spring Valley Water Co., 
16 Cal. A. 17, 116 P 298 

Ga. —Draper Vv. Georgia, ete., R. Co., 
21 Ga. A. 707, 95 SE 16; Atlantic Coast 
Line R. Co. v. Drake, 21 Ga. A. 81, 94 


B 65. 

Ill.— White v. Bates, 234 Ill. 276, 
84 NE 906; Russell v. Baptist Theo- 
logical Union, 73 Ill. 337; Woltzen v. 
Wieman, 168 TAG 220; Thompson Vv. 
Cornwell, 133 Ill. A. 261; Stein v. 
Stein, 66 Til. A, 526. But compare 
McDeed v. McDeed, 67 Tl. 545 


It is a well established 
principle that the presumption is always in favor of 
innocence,?° and this presumption, although rebutta- 
ble,24_ remains good and must be acted on until it 
While this principle is most im- 
portant in criminal cases,?* it is frequently invoked 


EVIDENCE 


[§ 76] 


(where uw charge stating this pre- 
sumption was held erroneous as cal- 
culated to mislead the jury as to 
the quantity of evidence necessary 
to justify a verdict). 

Ind.—-Joseph Schlitz Brewing Co. 
v. Shiel, 45 Ind. A. 623, 88 NE 957. 

Kan.—-State v. Woods, 102 Kan. 
499, 170 P 986, LRA1918C 889. 

Md.—Fuhrman vy. Fuhrman, 116 
Md. 436, 80 A 1082. 

Mass.—Von Ette’s Case, 223 Mass. 
56, 111 NE 696, LRA1916D 641. 

Miss.— Wilkie v. Collins, 48 Miss. 
496. 

Mo.—State v. Ellison, 268 Mo. 239, 
187 SW 23 [quashing record Rice v. 
Detroit F. & M. Ins. Co., (A.) 176 
SW 1113]; Capp v. St. Louis, 251 Mo. 
345, 158 Sw 616, 46 LRANS 731, Ann 
Cas1915C 245; Nelson v. Jones, 245 
Mo. 579, 151 SW 80; Maysville v. 
Truex, 235 Mo. 619, 139 SW 390; Hen- 
dricks v. Calloway, 211 Mo. 536, 111 
Sw 60; Johnson v. St. Joseph Ter- 
minal R. Co., 203 Mo. 381, 101 SW 
641; Klein v. Laudman, 29 Mo. 259; 
Rice v. Detroit F. & M. Ins. Co., (A.) 
176 SW 11138; Missouri Lincoln Trust 
Co. v. St. Louis Third Nat. Bank, 
154 Mo. A. 89, 1383 SW 357; Dierling 
v. Pettit, 140 Mo. A. 88, 119 SW 524. 

Mont.—McLaughlin vy. Bardsen, 50 
Mont. 177, 145 P 954. 

Nebr.—State v. Scheve, 65 Nebr. 
aoe 91 NW 846, 98 NW 169, 59 LRA 

N. J.—Vreeland v. Vreeland, 78 N. 
J. Ea. oe 79 A 336, 34 LRANS 940. 

N. D.—Rober:v. Northern Pac. R. 
Co., 25 N. D. 394, 142 NW 22; Fried 
Ve Olsen, 22 N: D. 381, 133 NW 1041; 
Hoven v. Beck, 20 N. D. 5g 2b25 NW 
Bi é 

Okl.—Cockrell v. Schmitt, 20 Okl. 
207, 94 P.521, 129 AmSR- 737. 

Or.—Stadelman v. Miner, 155 P 
708; Crane v. Oregon R. etc., Co., 66 
Or. 317, 133 P,810; Van Dusen. Inv. 
Co. v. Western Fishing Co., 63 Or. 
7, 124. P 677, 126 P 604. 

Pa.—iIn re Royer, 217 Pa. 626, 66 
A 854; Horan v. Weiler, 41 Pa. 470; 
Wile’s Est., 19 Pa. Co. 603. 


Tex.—Foard County v. Sandifer, 


105 Tex. 420, 151 SW.523. [aff 63 
Tex. (Civie A. 651, 134 SW. 82383); 
California State Teale 5 Cos Vie 


Kring, (Civ. A.) 208 SW 372; Davis v. 
Kuehn, (Civ. A.) 119 SW 118. 
Vt.—Philadelphia Fire Assoc. v. 
Merchants’ Nat. Bank, 54 Vt. 657. 
Va.—Vireginia L. Ins. Co v. Hair- 
ston, 198 Va. 832, 62 SE 1057, 128 


AmSR 989. 
Wis.—Milwaukee Western Fuel 
Co. v. Industrial Commn., 159 Wis. 


635, 150 NW 998; Maldaner v. Smith, 
102 Wis. 30, 78 NW 140. 

Eng.—Re Thompson, 91 L. T. Rep. 
N. S. 680; Rex v. Twyning, 2 B. & 
Ald. 386, 106 Reprint 407. 

Ont.—Wright v. Skinner, 17 U. C. 
Ce Pisste 

“When, in the trial of a civil cause, 
a person is charged with . . . crime, 
there is a legal presumption that he 
is innocent, and he is entitled to have 
such presumption considered by the 
jury in connection with the evidence 
in the case.” Childs v. Merrill, 66 
Vt. 302, 308, 29 A 532 (wh@re a 
charge of crime was involved, it was 
error to instruct the jury that the 
case must be disposed of “upon a 
consideration of all the facts and 
circumstances of the case appearing 
in evidence,’ without calling their 
attention to the presumption of in- 
nocence). 

{a] Ilustrations.—(1) The in- 
ference that an applicant for the pur- 
chase of school lands proceeded in 
good faith to acquire the land: in 
compliance with the law should be 


[§§ 75-76 


and relied on in civil eases,24 in which it restates 
the alleged presumption against illegality, etc., as a 
regulation of the burden of evidence,?> and applies 
whether the question of innocence or guilt is direct- 
ly or only collaterally involved.?® _ 

4, Character—a. In General. 


Another 


indulged in rather than that he was 
proceeding fraudulently and by per- 
jury to acquire title to it. Henshall! 
v. Marsh, 161 "Cal.'289,° 90" P “6938: 
(2) Since the local option law does 
not prohibit the sales of liquors for 
all purposes, but makes sales legiti- 
mate under enumerated circum- 
stances, the court must assume, in 
the absence of contrary evidence, 
that one having liquors on hand had 
them on hand for sale and sold them 
in compliance with law. Davis v. 
Kuehn, (Tex. Civ. A.) 119 SW 118 
(holding also that in the absence of 
contrary evidence, the court will pre- 
sume that one selling drinks in a 
local option territory sold only soft 
drinks, as testified). 

{b] Correctness of acquittal.— 
It is presumed that one charged 
with wife murder, but acquitted, 
was, in fact, innocent. Parker  v. 
Wilson, 98 Ark. 553, 186 SW 981 
{stay of judgment granted 99 Ark. 
844, 187 SW 926, AnnCas19138B 84]. 

{c] Suicide.—(1) It has been heid 
that the presumption against crime 
may raise a presumption against 
suicide. In re Von Ette, 223 Mass. 
56, 111 NE 696, I-RA19161D 641; Ben- 
ard v. Protected Home Circle, 161 
App. Div. 59, 146 NYS 232. (2) It 
would seem, however, that. this is 
contrary to the rule that one pre- 
sumption cannot be based on an- 
other (See supra § 27); (3) and that 
the presumption against suicide is 
really based on the instinct of self- 
proaerve tion and love of life (See 
supra § 2 

{d] In aw York.—(1) “The pre- 
sumption of innocence is not in- 
dulged in a civil action, as the plain- 
tiff rests only under the burden of 
proving his case by a preponderance 
of evidence.” Kurz v. Doerr, 180 N. 
Y. 88, 91, 72 NE 926, 105 AmSR 716, 
2 AnnCas 71 [quot New York County 
Nat. Bank v. Herman, 173 App. Div. 
814, 820, 160 NYS 422] (where the 
court pointed out that there has been 
some confusion in the lower courts 
on this subject). To same_ effect 
New York, etc., Ferry Co. v. Moore, 
102 N. Y. 667, 6 NE 2938, 18 AbbNCas 
106. (2) Among lower court cases 
indicating the view that the pre- 
sumption of innocence obtains in 
civil cases are the following: Barden 
v. New York Cent. R. Co., 181 App. 
Div. 306, 168 NYS 742;*Peo. v. Waldo, 
161 App. Div. 731, 146 NYS 581; Ben- 
ard v. Protected Home Circle, 161 
Div. 59, 146 NYS 232; Gill v. 
Co., 151 App. Div. ee 135 
NYS 355; Wilhelm v. Wood, 151 App. 
Div. 42, 135 NYS 930; Green v. Ben- 
ham, 57 App. Div. 3, 68 NYS 248; 
Grant v. Riley, 15 App. Div. 190, 44 
NYS 238; Wilcox v. Wilcox, 46 Hun 
82; Korn v. Schedler, 11 Daly 234; 
Fagin v. Fagin, 88 Misc. 304, 151 
NYS 809; Matter of Jacobs, 76 
Mise... 3947 .137). NYS;.1655:. in: ore: 
Townley, 144 NYS 750 [aff 164 App. 
Div. 919 mem, 149 NYS 1114 mem]; 
In re Mara, 187 NYS 151; McNichol 
v. Phillips, 131 NYS 726; Hewlett v. 
Hewlett, 4 Edw. 7. 

[el] The rule does not apply where 
the act charged, although wrongful, 
is not fraudulent, dishonest, or crimi- 


nal. Adams v. Cook, 91 Vt. 281, 100 
25. Freeman v. Blount, 172 Ala. 
655, 55 S 2938, 295 [cit Cyc]; State v. 


Ellison, 268 Mo. 239, 187 SW 23; Hen-- 
dricks v. Calloway, 211 Mo. 536, 111 
SW 60; Graham v. Graham, 173 App. 
Div. 460, 159 NYS 918. 

26. U. S.—Eddy v. Lafayette, 163. 
U.S. 456, 16 SCt 1082, 41 L. ed. 225,. 
ane Bothnea, 2 Wheat. 169, 4 L. ed. 


For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 76-80]. 


so-called presumption, which merely states a rule as 
to the burden of evidence, is that the character of 
an individual is presumed to be good.?*7 This pre- 
sumption applies in favor of a party to a civil ac- 
tion,?* and precludes the introduction by him of any’ 
evidence of his good character unless or until his 
character has been assailed by the adverse party ;2° 
and the rule is the same with respect to witnesses.*° 

[§ 77] b. Chastity. There is a presumption 
against immorality and in favor of chastity,?1 which 
is applied in civil actions for seduction,** although 
its most usual application is found in criminal prose- 


cutions.?3 


[§ 78] 5. Personal Status and Condition—a. 
With respect to personal status and 
condition the presumption will be indulged that the 
situation is in accordance with that ordinarily found 


In General. 


Po ecg aN ais v. Hudgens, 32 Ark. 
Cal.—Henshall v. Marsh, 151 Cal. 


rab 90 P 698; Case v. Case, 17 Cal. 
Colo.—Lampkin v ‘Travelers’ Ins. 


Co., 11 Colo. A. 249, 52 P 1040. 
Conn.—Mead v. Husted, 52 Conn. 53, 
52 AmR 554. a 


eee ee v. 
a 

Ill.— Russell v. Baptist Theological 
Union, 73 Ill. 337; Chicago v. Wood, 
24 Till. A. 40. 

Iowa.—Jones v. U. S. Mutual Acc. 
Assoc., 92 Iowa 652, 61 NW 485; Gross 
v. Scarr, 71 Iowa 656, 33 NW 223. 

Ky.—Brown v. Young, 2 B. Mon. 26. 

Md.—Bowman v. Little, 101 Md. 273, 
61 A 2238, 657, 1084. 

Mich.—Monaghan v. Agricultural 
F. Ins. Co., 53 Mich. 238, 18 NW 797; 
Matteson v. Morris, 40 Mich. 52; De- 
troit Sav. Bank v. Truesdail, 38 Mich. 
430. 

Rae tee ee v. Collins, 48 Miss. 

Mo. —Chouteau v. The St. Anthony, 
1le Mo. 226. 

Pa.—Horan v. Weiler, 41 Pa. 470. 

Tex.—Gulf, ete, R. Co. v. Reed, 
80 Tex. 362, 15 SW 1105, 26 AmSR 
749; Williams v. Talbot, 37 Tex. 159. 

Vt.—Bradish v. Bliss, 35 Vt. 326. 

Wis.—Cronkhite v. Travelers’ Ins. 
Co., 75 Wis. 119, 48 NW 731, 17 nary 
184; Rex v. Harborne, 2A. & EB. 540, 
29 ECL 255;) 141 Reprint 209; Rex v. 
eee: 2B. & Ald. 386, 106 "Reprint 


Ceres Sickel v. Lambert, 15 C. B. 
NE S2r787, 109° HCL) 781, 143 Reprint 
992; Rodwell v. Redge, tie CNCSEP: 220, 
12 ECL 134; Williams v. East India 
Co., 3 Hast 192, 102 Reprint 571; Leps- 
ley v. Grierson, PVH s LeCas. 498.09 
Reprint 853; Leete v. Gresham L. Ins. 
Soc., 15 Jur. 1161, 7 EngL&Eq 578; 
Ross v. Hunter, 4 T. R. 338, 100 Re- 
print 879. 

{a] Thus, the testimony of sworn 
witnesses is presumed to be true, as 
the law presumes that a witness will 
not commit the crime of perjury. 
Cornwall v. State, 91 Ga. 277, 18 SE 
154; Eaton v. White, 2 Pinn. (Wis.) 


42. 

27. U.S.—Mullen v. U. S., 106 Fed. 
892, 46 CCA 22. 

Ala. —Hussey v. State, 87 Ala. 121, 
6S 420. 

Ark.—Bloomer v. State, 75 Ark. 297, 
87 SW 438. 

Cal.—Thompson v. Thompson, 140 
Sas 545, 74 P 21; Peo. v. Fair, 43 Cal. 
SA ee v. Moore, 10 Conn. 

D. C.—U. S. v. Neverson, 12 D. C. 152. 

Ga.—Bennett v. State, 86 Ga. 401, 
12 SE 806, 22 AmSR 465, 12 LRA 
449; Goggans v. Monroe, 31 Ga. 331. 

Ill._— Magee v. Peo., 139 Ill. 138, 28 
NE 1077 

Ind.—Fletcher v. State, 49 Ind. 124, 
19 AmR 673 

Towa. > State v. Hemm, 82 Iowa 609, 
48 NW 97 

Kan. Pett v. Potter, 13 Kan. 414. 

Ky.—Parker v. Com., 96 Ky. 212, 
28 SW 500, 16 KyL 449. , 


antes C.-—8] 


Stevenson, 


EVIDENCE 


its nonexistence 
usual.?° 


[220.5.] 145 


to exist®* with respect to such matters as solvency,?* 
relationship,*® capacity to act for one’s self,3? citi- 
zenship,** and residence.*? But in order to raise a 
presumption the fact or condition must be, not 
merely ordinary, but of such general existence that 


in a particular case would be un- 


[§ 79] b. Marriage and Legitimacy. Where a 
man and woman have openly ecohabited as man and 
wife and had the reputation of being such, it will 
be presumed that they were lawfully married ;*! and 
where a marriage is proved, it will be presumed that 


it was regular and valid.*? There is also a presump- 


[§ 80] 


La.—State v. Lejeune, 116 La. 193, 
40 S 632. 

Mass.—Atwood v. Dearborn, 1 Allen 
483, 79 AmD 755. 


Mich.—Peo. v. Squires, 49 Mich. 
487, 13 NW pare 
Miss.—Wherr v. Latimer, 103 


Miss. 524, 60 S B42 {overr suggestion 

of error 103 Miss. 524, 60 S 563]. 
Mo.—State v. Forrester, 63 Mo. A. 

pies Kennedy v. Holladay, 25 Mo. A. 


Nebr.—Biester v. State, 65 Nebr. 
276, 91 NW 416. 
al H.—Dame v. Kenney, 25 N. H. 


N. Y.—Ackley v. Peo., 9 Barb. 609. 

Or.—Portland First Nat. Bank v. 
Commercial Union Assur. Co., 33 Or. 
43, 52 P 1050. 

Pa.—Wertz v. May, 21 Pa. 274. 
Reet eae ae v. State, 20 Tex. A. 

Vt.—Haynes v. Sinclair, 23 Vt. 108. 

Va.—Mills v. Com., 93 Va. 815, 22 
SE _ 863 

Wash.—State v. Eddon, 8 Wash. 
292, 36 P 13 

Va Slathorne v. Chesapeake, 

Sen R. Co., 46 W. Va. 363, 33 SE 

Eng.—Dodd v. Norris, 3 Campb. 519. 

28. Goggans v. Monroe, 31 Ga. 331; 
Maysville v. Truex, 235 Mo. 619, 139 
SW 390; Kennedy v. Holladay, 25 Mo. 
A. 503; Lewis v. Williams, 105 S. C. 
165, 89 SE 647; Huggins v. Carey, 
(Tex. Civ. A.) 149 SW 390. 

29. See infra § 564. 

See Witnesses [40 Cyc 2556]. 

31. Spade.v. Hawkins, 60 Ind. A. 
388, 110 NE 1010; O’Dell v. Goff, 153 
Mich. 643, 117 NW 59); Greenman v. 
O'Reilly, 144 Mich. 534, 108 NW 425, 
115 AmSR 466; Patterson v. Hayden, 
18 OLEOZ3 9, ZUR OO 1! AmSR. 822, 
3 LRA 529; Lewis v. Williams, 105 §. 
C. 165, 89 SE 647. 

32. See Seduction [35 Cyc 1311]. 

33. See Rape [33 Cyc 1454]; Seduc- 
tion [385 Cyc 1344]. 
ecg See infra this note; and notes 

[a] That a child was born alive will 
be presumed. Turner v. Person., 175 
N. C. 219, 95 SE 362, LRA1918D 1082. 

35. See infra this note. 


[a] It will be presumed: (1) That 
a debtor is solvent. Webb v. Eutaw, 
9 Ala. A. 474, 63 S 687. (2) That in- 


dorsers of a note were solvent at the 
time when a bank discounted the 
same. German Security Bank v. Co- 
lumbia Finance, ete., Co., 85 SW 761, 
27 KyL 581 (for the reason that banks 
do not usually buy paper of insolvent 
parties). (3) That a partnership was 
solvent when it sold its property. 
Jensen v. Montgomery, 29 Utah 89, 
80 P 504. 

36. Ossman v. Schmitz, 24 Oh. Cir. 
Ct. 709 (persons shown to be brother 
and sister are presumed to be brother 
and sister of the full blood). 

37. See infra this note. 

{a] It will be presumed: (1) That 
a party to a contract was an adult at 
the time when the contract was made. 
Giles v. Latimer,. 40 Okl. 301, 137 P 
1138 (so holding with respect to a 
lease which it was sought to reform): 


tion in favor of the legitimacy of a child.*? 
6. Habits. 
of good character,** is the presumption that an in- 
dividual is of good habits.*® 


Similar to the presumption 


(2) That the parties to an action are 
sui juris. Gunter v. Hinson, 161 Ala. 
536, 50 S 86; Van Cleave v. Chicago, 
165 Ill. A. 234. (3) That a boy who 
has passed his fourteenth birthday is 
sui juris. Fortune v. Hall, 122 App. 
Div. 250, 106 NYS 787 [aff 195 N. Y. 
578 mem, 89 NE 1100 mem]. (4) That 
children under twelve years of age 
are not sui juris. Grealish v. Brook- 
lyn, etc., R. Co., 130 abe Div. 238, 
114’ NYS 582 [aft 197 N. Y. 540 mem, 
91 NE 1114 mem]. 

Mental capacity see infra § 81. 

38. See infra this note. 

[a] It will be presumed that a resi- 
dent of the United States is also a 
citizen. Campbell v. Wallace, 12 N. 
H. 362, 37 AmD 219; Rome v. Whites- 
town Water Works Co., 113 App. Div. 
547, 100 NYS 357 [aff 187 N. Y. 542 
mem, 80 NE 1106 mem]; State v. Jack- 
cok 79 Vt. 504, 65 A 657, 8 LRANS 

[b] A person whose father appears 
to have been a resident in the United 
States, and to have married and had 
children born there, is presumed to 
be a citizen, although such person was 
born after his father’s removal to a 
foreign country, there being nothing 
else to show his father to have been 
an alien. Campbell v. Wallace, 12 
N. H. 362, 37 AmD 219. 

39. Traders’ Mut. L. Ins. Co. v. 
Humphrey, 109 Ill. A. 246 [aff 207 
Til. 540, 69 NE 875] (a party plaintiff 
is presumed to be a resident of the 
county in which he sues). 


40. See infra this note. 
fa] It will not be presumed: (1) 
That a person is an infant. Arnold 


v. Limeburger, 122 Ga. 72, 49 SE 812; 
Foltz v. Wert, 103 Ind. 404, 2 NE 950; 
McSweeney v. McMillen, 96 Ind. 298; 
Garber v. State, 94 Ind. 219; Boyd v. 
Fitch, 71 Ind. 306; Davidson v. Nichol- 
son, 59 Ind. 411; Palmer v. Wright, 58 
Ind. 486; Moore v. Kerr, 46 Ind. 468; 
Rowe v. Arnold, 39 Ind. 24; Maxedon 
v. State, 24 Ind. 870; Pitcher v. Lay- 
cock, 7 Ind. 398; McGillicuddy v. For- 
sythe, 5 Blackf. (Ind.) 435; Shirley v. 
Hagar, 8 Blackf. (Ind.) 225; Forg- 
ings Co. v. Holstrom, (ind. A.) 104 
NE 872; Com. v. Moore, 3 Pick. 
(Mass.) 194; Jeffrie v. Robideaux, 3 
Mo. 33; Hanley v. Levin, 5 Oh. 227. 
(2) That a person is laboring under 
any disability to sue. Arnold v. Lime- 
burger, 122 Ga. 72, 49 SE 812. (3) 
That aman is married. Judd v. Skid- 
more, 33 Minn. 140, 22 NW 183. (4) 
That a person who has been married 
has been divorced. Hammond v. 
Hammond, 43 Tex. Civ. A. 284, 94 
SW 1067 (the fact that a man who 
had been married subsequently mar- 
ried another woman did not as a mat- 
ter of law raise a presumption of a 
legal divorce). (5) That one who 
has been shown to have been an alien, 
has become a citizen of the United 
Blight v. Rochester, 7 Wheat. 
(U.° Sl) 53857 5° li ed: 516; State v. 
23 Wis. 309. 

See Marriage [26 Cyc 872]. 
See Marriage [26 Cyc 877]. 
See Bastards §§ 5-8. 

See supra § 76 

Bingham County v. Fidelity, 


146 [22C.J.] 


[§ 81] 7. Sanity and Mental Capacity. It is 
to be presumed that a person is mentally sound,*® 
possesses ordinary intelligence,*7 judgment,** and 
discretion,*® and is competent to transact ordinary 


business.°° 


etc., Co., 13 Ida. 34, 88 P 829; Voel- 
ker v. Hill-O’Meara Constr. Co., 153 
Mo. A. 1, 12, 131 SW 907; In re 
Townley, 144 NYS 750 [aff 164 App. 
Div. 919 mem, 149 NYS 1114 mem]; 
a v. Forsythe County, 76 N. C. 
“The law presumes that the de- 
ceased was industrious and _ sober, 
treated his family tenderly and 
properly and contributed sufficiently 
toward their support.” Voelker v. 
Hill-O’Meara Constr. Co., supra. 
_ [a] Temperance.—Where there 
is no evidence to the contrary the 
presumption is that a person is 
temperate and of good hahits. In re 
Townley, 144 NYS 750 [aff 164 App. 
Div. 919 mem, 149 NYS 1114 mem]. 


[b] ‘Truthfulness presumed.— 
Bingham County v. Fidelity, etc, | 
Co., 13 Ida. 34, 88 P 829; Belo v. 


Forsythe County, 76 N. C. 489. 
46. U. S.—Hanson v. Hanson, 234 
Fed. 853, 148 CCA 451. 
Ala.—Johnston v. Johnston, 174 
Ala. 220, 57 S 450; peanail v. Johnson, 
159 Ala. 546, 49 S 2 
Conn.—Barber’s yen 63 Conn. 393, 
27_A 973, 22 LRA 90. 
Del.— Rogers v. Rogers, 22 Del. 
267, 66 A 374. 
D. C.—Rudolph v. U. S., 36 App. 
244 Ml. 
159 Iowa 


379. 
he ey gue Nusbaum, 

158, 91 NE 7 
218, 140 NW 419; Van Norman v. 
Modern SBrotherhood of America, 
142 Iowa 536, 121 NW i080; Betts v. 
Howard, 118 NW 281. 

i O'Meara, 133 


Ky. g : 
Ky. 762, 119 SW 187. 
La.—Jones’ Suce. 120 La. 986, 45 


Tae Cee: v. Benson, 


S 2965. 

Me.—Ireland v. White, 102 Me. 
233, 66 A 477. 

Mich.—In re Phillips, 158 Mich. 
155,.122 NW 554. 

Miss.—Wherry v, Latimer, 103 


Miss. 524, 60 S 642 [overr suggestion 
of error 103 Miss. 524, 60 S 563]. 

Mo.—Reynolds v. Maryland Cas- 
ualty Co., 274 Mo. 838, 201 SW 1128; 
Hill-Dodge Banking Co. v. Loomis, 
140 Mo, A. 62, 119 SW 967. 

N. H.—Kilgore v. Loyal peorecttye 
Assoc., 78 N. H. 498, 102 A 344, 

N. Y.—Matter of Lanyzdon, 173 
App. Div. 737, 160 NYS 3; Benard 
v. Protected Home Circle, 161 App. 
Div. 59, 146 NYS 232; Matter of 
Moyer, 97 Misc. 512, 163 NYS 296. 

S. C.—Carmichael v. Carmichael, 
96 SHE 526. 

Tex.—White v. White, 108 Tex. 
£70, 196 SW 508, LRA1918A 339 [mod 
(Civ. A.) 1883 SW 369]; Barnes v. 
McCarthy, (Civ. A.) 132 SW 85. 

Va.—Rust v. Reid, 97 SE 324; 
Howard v. Howard, 112 Va. 566, 72 


SE 133; Hopkins v. Wampler, 108 
Va. 705, 62 SE 926. 
Wash.—Roberts v. Pacific Tel., 


ete,, Co., 93. Wash. 274, 160 RP 965. 
“All men are presumed to be sane 
until the contrary is shown.” South 
Atlantic L. Ins. Co. v. Hurt, 115 Va. 
398, 408, 79 SE 401. 
_ “The legal presumption in this 
jurisdiction is that all persons of 
mature age are sane, and this pre- 
sumption continues until inquest 
found.” Walton v. Malcolm, 264 Ill. 
589, 396, 106 NE 211, AnnCas1915D 


1021. 

[a] “Sanity, being the normal con- 
dition of mankind, its existence is 
presumed until the contrary is 
shown.” Benard v. Protected Home 


Gees, 161 App. Div. 59, 62, 146 NYS 


{b] Prior to an inquest sanity is 
presumed, and the burden of prov- 
ing insanity rests on the party as- 
serting it. Walton v. Malcolm, 264 
Till. 389, 106 NE 211, AnnCasi1915D 


EVIDENCE 


as Kelly v. Nusbaum, 244 Ill. 158, 
NE 72; Hill-Dodge "Banking Co. 
2 Loomis, 140 Mo. A. 62, 119 SW 


967. 

{c] A deaf mute is not presumed 
to be an idiot. Alexier v. Matzke, 
151 Mich. 36, 115 NW 251, 123 AmSR 
255, 14 AnnCas 52. 

{d] Extreme weakness of body 
raises no presumption of weakness 
otf mind. Carmichael v. Carmichael, 
(S._C.) 96 SE 526. 

47. Louft v. C. & J. Pyle Co., 24 


Del. 192, 75 A 619; Sweat v. Louis- 
ville, ete., R. Co., 178 Ky. 825, 200 
SW 14; Mott v. Packard, 108 Me. 


247, 80 A 279; Fosnes v. Duluth St. 
R. Co., 140 Wis. 455, 122 NW 1054, 
30 LRANS 270; Garvin v. Crowley, 
116 Wis. 496, 93 NW 470. 

fa] A minor employee is pre- 
sumed to possess the intelligence and 
understanding ordinarily possessed 
by boys of his age. Mott v. Packard, 
108 Me. 247, 80 A 279. 

[b] Inability ics speak English.— 
It cannot be presumed because an 
adult was a native of a foreign 
country, who had recently come to 
this country and could not speak 


fnglish, that he does not poswess 


ordinary intelligence. Fosnes sv. 
Duluth St. R. Co., 140 Wis. 455, 122 
NW 1054, 30 LRANS 270. 
48. Louft v. CG. & J. Pyle Co., 24 
sy 92) TS AALELO: 
» Louft v. Cc. & J. Pyle Co., 24 
Del. 192, 198, 75 A 619; Sullenberger 
yo Chester Tract. Co., (oomabat Super. 


“The 
person to possess such ordinary in- 
telligence, judgment and discretion 
as will enable him to appreciate any 
obvious danger.” lLouft v. C. & J. 
Pyle Co., supra. 

[a] A child under seven years of 
age is presumed incapable cf ap- 
preciating and avoiding danger. 
Sullenberger v. Chester Tract. Co., 
33 Pa. Super. 12. 

50. Cort v. Benson, 159 Iowa 218, 
140 NW 419; Mowry v. Saunders, 33 
ae 45, 52, 80 A 421, AnnCasl1913A 

“All men of full age are presumed 
to be of sound mind and competent 
to attend to the ordinary business 
of life and this presumption con- 
tinues until it is overthrown by 
proof.” Mowry v. Saunders, supra. 

51. U. S—Moses v. U. S., 166 U. 
Sic 6571; 27 SCt, 6825 ° 414.1; ed. 1119; 
Gaines v. New Orleans, 6 Wall. 642, 
18 L. ed. 950; Dutton v. Strong, 1 
Black 23, 17 L. ed. 29; Rucabado v. 
Longpre, 239 Fed. 291, 152 CCA 279. 

Ala.—Beatty v. Palmer, 196 Ala. 
67, 71 S 422. 

‘Ark.—U. §. Fidelity, ete. Co. v. 
Batesville Bank, 87 Ark. 348, 112 SW 
957; Sikes v. Miller, 54 Ark. 533, 16 
Sw 570; State v. Prescott, 31 Ark. 
39; Pennington v. Yell, 11 Ark. 212, 
Hr "AmSR 262; Hazen v. Henry, 6 Ark. 


Soak —Fisher v. McInerney, 137 Cal. 
28, 69 P 622, 907, 92 AmSR 68. 

Colo.—Knight v. Lawrence, 19 
Colo. 425, 36 P 242. 

Conn.—Skiff v. Stoddard, 63 Conn. 
198, 26 A 874, 28 A 104, 21 LRA 102. 

Del.—Adams v. Wilmington, etc., 
Electric R. Co., 19 Del. 512, 52 A 264; 
Tully v. Philadelphia, ete., R. Co., 
19 Del. 455, 50 A 95. 

Ga.—White v. Barlow, 72 Ga. 887. 

Til.—McWethy v. Aurora Electric 
Light, etc., Co., 202 Ill. 218, 67 NE 
9; Aldrich v. Goodell, 75 Til. 452; 
Munn v. Burges, 70 Ill. 604; Hinch- 
man v. Whetstone, 23 Ill. 185; Die- 
fenthaler v. Hall, 96 Til. A. 639. 

Ind.—Mordhurst v. Ft. Wayne, etc., 
Tract. Co., 163 Ind. 268, 71 NE 642, 
106 AmSR 222, 66 LRA 105, 2 AnnCas 
967; Palmer v. . Logansport, ete., 


law supposes every adult |’ 


a we ie 
we 
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[§ 82] 8. Good Faith; Fraud or Misconduct. 
As a general rule, it is proper to indulge a pre- 
sumption that in their business and social rela- 
tions all persons act honéstly and_properly®+ 


Gravel Road Co., 108 Ind. 137, 8 hy 
905; Louisville, ete.,. R. Co. vy. 
Thompson, 107 Ind. 442, 8 NE 18, 9 
NE 357, 57 AmR 120. 


Ky.—Kenton County Ct. v. Bank 
Lick Turnp. Co., 10 Bush 529. 

La.—Greenwood v. Lowe, 7 La. 
Ann. 197. 

Me.—Hall v. Otis, 77 Me. 122; 
Sweetser v. Boston, ete., R. Co., 66 
Me. 583; Mowe v. Stevens, 61 Me. 


592; Lincoln v. White, 30 Me. 291. 
Md.—Brewer v. Bowersox, 92 Md. 
567, 48 A 1060; Calvert v. Carter, 18 
we. BF Clarke v. Magruder, 2 Harr. 
Mich.—Matter of King, 94 Mich. 
411, 54 NW 178; Detroit Sav. Bank 
v. Truesdail, 38 ‘Mich. 430; Kling v. 
Fries, 33 Mich. 275; Thayer v. Mc- 
Gee, 30 Mich. 195. 
Miss.—Wherry v. Latimer, 103 
Miss. 524, 60 S 642 [overr sugges- 
tion of error 103 Miss. 524, 60 S 
568]; State v. Washington Steam F. 
Co., 76 Miss. 449, 24 S 877. 
Mo.—Glover v. American Casualty 


Ins., etc., Co., 130 Mo. 173, 32 SW 
302; Payne v. Chicago, ete., R. Co., 
129 Mo. 4053 31 SW 885; Bluedorn 


v. Missouri Pac. R. Co., 108 Mo. 439, 
18 SW 1103, 32 AmSR 615; St. Louis 
v. Arnot, 94 Mo. 275, 7 SW 15; Page 
v. Dixon, 59 Mo. 43; Howell v. Caryl, 
50 Mo. A. 440. 
Nebr.—State v. Scheve, 65 Nebr. 
eo 91 NW 846, 93 NW 169, 59 LRA 


N. H.—Taylor v. Jones, 42 N. H. 
25; Gassett v. Godfrey, 26 N. H. 415. 

N. J.—State v. Van Winkle, 25 N. 
J. L. 73; Gillette v. Ballard, 25 N. J. 
Eq. 491 [aff 27 N. J. Eq. 489]; Wyck- 
off v. Wyckoff, 16 N. J. Eq. 401 

N. Y.—In re Frazer, 92 N. Y. 239; 
Farmers L. & T. Co. v. Clowes, 3 
N. Y. 470; Brewster v. Striker, 2. N. 
Y. 19; Wilhelm v. Wood, 151 App. 
Div. 42, 1385 NYS 930; Empire Realty 
Corp. v. Sayre, 107 App. Div. 415, 95 
NYS 371; Hartwell v. Root, 19 Johns, 
345, 10 AmD 232; Farmers L. & T. 
Co. v. Perry, 3 Sandf. Ch. 339. 

Oh.—Titus v. Lewis, 33 Oh. St. 304. 

Ore ace ee v. Portland, 1 Or. 
300. 

Pa.—Stewart’s Estate, 149 Pa. 111, 
24 A 174; Winlack v. Geist, 107 Pa. 
297, 52 AmR 473; Schum v. Pennsyl- 
vania R. Co., 107 Pa. 8, 52 AmR, 468; 
Eeverpeet etc., Ins. Co. v. Goehring, 

TS: 


$9: P 

Ss. eee v. Seaboard Air Line 
R. Co., 72 S. C. 479, 52 SH 223; Hab- 
ersham Vv. Hopkins, 35 S. C. it 238, 
53 AmD 676. 

A sae —Wade v. Green, 3 Humphr. 

Utah.—Utah Nat. Bank v. Nelson, 
88 Utah 169,'111 P90. 

Vt.—Childs v. Merrill, 66 Vt. 302, 
29 A 532. 

Wash.—Hays v. Hill, 23 Wash. 730, 
630 °P) 576i 

W. Va.—McCreery v. Bluefield First 
Nat. Bank, 55 W. Va. 663,.47 SE 890. 

Wi Forest County v. Shaw, i50 
Wis. 294, 136 NW 642; Norton v. 
Kearney, 10 Wis. 443. 

HEng.—Vatcher v. Puall, freee A. 
C. 372; Wolton v. Gavin, 16 Q. B. 48, 
71 ECL 48, 117 Reprint 794; Middle- 
ton v. Barned, 4 Exch. 241, 154 Re- 
print 1200; Lepsley v. Grierson, 1 H. 
L. Cas. 498, 9 Reprint 853; In re 
Postlethwaite, 53—J: P. 357; Croft 
v. Rickmansworth Highway Bd. 57 L. 
Jo Chy 589. 

“The law presumes every man hhon- 
est until the contrary is shown.” U. - 
S. Fidelity, etc., Co. v. Batesville 
Bank, 87 Ark. 348, 112 SW 957, 961. 

“In law every intendment that har- 
monizes with honesty and fair deal- 
ing must be presumed in the light of 
the alleged facts.’”’ Forest County v. 
Shaw, 150 Wis. 294, 304, 1386 NW 642. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and in good faith.®? Fraud is never presumed,*? 

the presumption 
This presumption, however, 
really amounts to nothing more than a rule of ad- 
ministration that the burden of proof as to fraud is 


but on the contrary, 
ways against fraud.>4 


always upon the party alleging it. 


A statutory presumption of fraud not intended 


[a] “Where a transaction is ex- 
plainable upon either of two different 
theories, one of which is consistent 
with good faith and fair dealing and 
the other involves fraud and decep- 
tion, the explanation consistent with 
honesty and legality will be accepted 
unless the evidence clearly prepon- 
derates in favor of the illegal aspect 
of the transaction.’”’ Utah Nat. Bank 
v. Nelson, 38 Utah 169, 196, 111 P 907. 

[b] Attorneys (1) are presumed to 
act in good faith in the performance 
of their professional duties. Beatty 
v. Palmer, 196 Ala. 67, 71 S 422; Older 
v. Kerner County Super. Ct., 10 Cal. 
A. 564, 102 P 829. (2) Any error of 
judgment of an attorney in agreeing 
to dismiss an appeal is presumed to 
have been made honestly and without 
intent to injure his client. Meisen- 
heimer v. Meisenheimer, 55 Wash. 32, 
104 P 159, 183 AmSR 1005. 

{c] A claim of a factor to be reim- 
bursed for advances out of property 
consigned is entitled to the general 
presumptions of honesty and good 
faith applicable to other commercial 
transactions. Nisbet v. Sigel-Cam- 
pion Live Stock Commn. Co., 24 Colo. 
A. 494, 123 P 110 [writ of error to 
review dism 53 Colo. 333, 125 P 524]. 
. [d] Intent.—The legal presumption 
is that parties to contracts valid on 
their face intend in good faith to 
perform them. Cleage v. Laidley, 149 
Fed. 346, 79 CCA 284. 

62 U. S.—Alexander v. ene 
Trust Co., 249 Fed. 1, 161 CCA 6 

Ala.—Stuart v. Holt, 73 S 390; Ack 

ley v. Hunter-Benn, etc., Co., 166 Ala. 
295, 51 S 964. 

Colo.—Nisbet v. Sigel-Campion 
Live Stock Commn. Co., 21 Colo. A. 
494, 123 P 110 [writ of error dism 53 
Colo. 333, 125 P 524]. 

Tll.—McKennan vy. Mickelberry, 242 
Tll. 117, 89 NE 717; Gillespie v. Ful- 
ton Oil, etc., Co., 236 Ill. 188, 86 NE 
219; Gradle v. Hoffman, 105 Tl. 147; 
Fort Dearborn Nat. Bank v. Miller, 
178 Ill. A. 450. 

Iowa.—Scanlon v. Scanlon, 154 Iowa 
748, 185 NW 634; A. EB. Shorthill Co. 
vy. AStna Indemn. ’Co., 124 NW 613. 

Kan. So orariek v. Harris, 31 Kan. 
92,.1 P 271 

ok: _—Knowles v. Burns, 7 Ky. Op. 


La.—Werlein, Ltd., v. Feely, 1 La. 
A. (Orleans) 193. 

Me.—Hill v. Hatch, 11 Me. 450. 

Md.—Astna Indemn. Co. v. George 
A. Fuller Co., 111 Md. 321, 73 A 738, 
74 A 369. 

Mass. reer v. Graves, 210 Mass. 
26, 95 NE 948. 

Miss.—State v. Washington Steam 
Fire Co., 78 Miss. 449, 24 S 877. 

Mo. —Henry v. Buddecke, 81 Mo. A. 
360. 

N. Y.—Wigand v een ar ae ees 
tel Brewing Co., 222 | Y. 272, 118 
NE 618. 

Porto Rico.—Fuentes v. Maldonado, 
7 Porto Rico Fed. 319; Santiago v. 
Roses, 7 Porto Rico Fed. 235; Fer- 
nandez v. Perez, 6 Porto Rico Fed. 
665. 

Ss. D.—Union Trust Co. v. Branch 
Mint Operating Co., 28 S. D. 549, 134 
NW 65; Sherman v. Port Huron En- 
gine, ete., Co., 138 S. D. 95, 82 NW 
418. 
tees Manehace vy. Field, 62 Tex. 

Wash.—Bay View Brewing Co. v. 
Grubb, 31 Wash. 34, 71 P 553. 

Wis.—Forest County v. Shaw, 150 
Wis. 294, 136 NW 642. 

53. U. S.—Shera v. Merchants’ L. 
Ins. Co., 237 Fed. 484. 

Ala.— Wilson v. Mullins, 75 S3 900; 
Smith v. Collins, 94 Ala. 394,°10 $ 
334; Seals v. Robinson, 75 Ala. 363; 
Warren v. Gabriel, 51 Ala. 235. 


EVIDENCE 


to be conclusive 
good faith.®® 
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is al- 
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may be overthrown by evidence of 


9. Legality or Illegality. The presump- 
tion against illegality,5* and its equivalent expres- 
sions that there is no presumption against legality,®” 


or in favor of illegality,5* that there is a presump- 


Ariz.—Hunt v. Campbell, 19 Ariz. 
254, 169 P 596. 
Ark.—Hittle Rock Bank v. Frank, 


63 Ark. 16, 37 SW 400, 58 AmSR 65. 
Colo.—Union Pace. R. Co. v. Stupeck, 

50 ge 151, 114 P 646. 

Be C.—Jackson v. Clifford, 5 App. 


Tll Gare: v. Carter, 283 II11. 324, 
119 NE 269; Wolf v. Lawrence, 276 
Tll. 11, 114 NE 567; Delney McNeil, 
etc., Co., 495, Tl. A. 24, 

Towa.—Arbaugh Alexander, 164 
Iowa 635, 146 NW 747; Longshore v. 


Chicago Great Western R. Co., 147 
Iowa 463, 124 NW 795. 
La.—Conant v. Millaudon, 5 La. 


Ann. 542. 
Md.— Williams v. U.S. At aaah etc., 
Co., 105 Md. 490, 66 A 4 


Mass.—Creeden v. Me kenaye 193 
Mass. 402, 79 NE 776. 
Miss. —Wherry ye Patimer, 103 


Miss. 524, 60 S 7563, 

N. Y.—Denaro v. Prudential Ins. Co. 
of America, 154 App. Div. 840, 139 
NYS 758; Klein v. Gallin, 141 NYS 831 
[aff 164 App. Div. 958 mem, 149 NYS 
1091 mem]. 

Oh.—Talcott v. Henderson, 31 Oh. 
St. 162, 27 AmR 501. 

Or. —Gregan v. Northwestern Nat. 
Ins. Co., 88 Or. 278, 163 P 588. 

Pa.—Hall v. Haines, 43 Pa. Super. 
ane Barber v. Brenner, 17 Pa. Co. 

Porto Rico.—Diez v. Brascos, 5 
Porto Rico 93. 

Va.— Virginia L, 


Ins. Co. v. Hairs- 
ton, 108 Va. 832, 62 SE 1057, 128 
AmSR 989. 


Wash.—McGillivrae v. Bremerton, 
90 Wash. 394, 156 P 23; Jarvis v. Ire- 
land, 89 Wash. 286, 134 P 455; Garver 
v. Great Northern xCO., 56 Wash. 
519, 106 P 192 

W. Va.—Atkinson v. Washington, 
etc., College, 54 W. Va. 32, 46 SE 253. 

[a] Illustration—It will not be 
presumed that a grantor executing 
and recording a deed to enable the 
grantee therein to execute a mortgage, 
intended to perpetrate a fraud on a 
mortgagee by causing it to appear of 
record that the grantee was the 
Owner, when in fact no title had 
passed. Creeden v. Mahoney, 193 
Mass. 402, 79 NE 776. 

54, Ala.—Watson v. Motley, 75 S$ 
147; Friedman v. Shamblin, 117 Ala. 
454, 23 S 821; Russell v. Hartselie 
Bee Nat. Bank, 2, Ala. A. 342, 56 S 


Cal.—Henshall v. Marsh, 151 Cal. 
289, 90 P 693; Levy v. Scott, 115 Cal. 
39, "46 P 892. 

Colo.—Webb v. Marks, 10 Colo. A. 
429, 51 P 518. 

Til_—Carter v. Carter, 283 Ill. 324, 
119 NE 269. 

Me.—Baxter v. Ellis, 57 Me. 178. 

Mass.—Silver v. Graves, 210 Mass. 
26, nae NE 948. 

Y.—Jacobus v. Jamestown Man- 
tel ape 149 App. Div. 356, 134 NYS 


Or.—Keady v. United R. Co., 57 Or. 
325, 100 P658, 108) P 197, 

Utah.—Utah Nat. Bank v. Nelson, 
38 Utah 169, 111 P 907, 917 [cit Cyc]. 

Wis.—Maldaner v. Smith, 102 Wis. 
30, 78 NW 140. 

55. Williams v. Wichita Fourth 
Nat. Bank, 15° Okl) 477, 82 P 496,, 2 
LRANS 334, 6 AnnCas 790. 

56. U. S.—Cincinnati, etc., R. Co. 
v. Rankin, 241 U. S. 319; 36, SCt 555, 
60 L. ed. 1022, LRAI917A 265; Lin- 
coln County v. Coast Bridge Co., 231 
Fed. 468 [aff 238. Fed. 705, 151 CCA 
555]. 

Ark.—Hazen v. Henry, 6 Ark. 86. 

Cal.—Fites v. Marsh, 171 Cal. 487, 
153 P 926; Case v. Case, 17 Cal. 598. 

Colo. —Tadlock v. Lloyd, 173 P 200. 

Ga.—Printup v. Johnson, 19 Ga. 


tion in favor of legality,®® that facts consistent with 


73; Jackson v. State, 1 Ga. A. 723, 58 
SE 272 


Ill._Russell v. eantigt Theologi- 
cal Union, 73 Ill. 337. 

Towa.—In re Brown, 92 Iowa 379, 
60 NW 659. 

La.—Greenwood v. 7 La. 
Ann, 197 

Me.—Lyons v. Jordan, 117 Me. 117, 
aoe A 976; Baxter v. Ellis, 57 Me. 
Md.—Brewer v. Bowersox, 92 Md. 
567, 48 A 1060. 

Minn.—Deering  v. 75 
Minn. 118, 77 NW 568. 

Miss.—Western Union Tel. Co. v. 
Showers, 112 Miss. 411, 73 S 276. 
Mo.—State v. Hannibal, ete, R. 
Co, ts Mo. 297, 21 SW 14 
N. Y.—Spaulding Vv. Arnold, 125 N 
Y. 194, 26 NE 295 [aff 6 NYS 336]; 
Peo. v. Minck, 21 N. Y. 539; Benard 
v. Protected Home Circle, 161 App. 
Div. 59, 146 NYS 232; Klein v. Cohen, 
142 App. Div. 500, 127 NYS 171; Mat- 
ter of Darrow, 64 Misc. 224, 228, 118 
NYS 1082 [cit Cyc]. 

[a] Probative force.—It has been 
suggested, although rarely, that such 
a “presumption” is mofe than a 
principle of administration and has 
some probative force. Childs v. Mer- 
rill, 66 Vt. 302, 29 A 532; James River, 
etc., Co. v. Littlejohn, 18 Gratt. (59 
Va.) 53. 

57. Aaron v. Bayon, 131 La. 228, 
59 S 130; Allen v. Jessup, (Mo.) 192 
SW 720; Sheffield v. Balmer, 52 Mo. 
474, 14 AmR 430; In re Rabell, 175 
App. Div. 345, 162 NYS 218. 

58. Cal.—Ball v. Rawles, 93 Cal. 
222, 28 P 937, 27 AmSR 174; Peo. v. 
Holden, 28 Cal. 123. 

Colo.—Stanley Thompson Liquor 
Co. v. Peo., 168 P 750. 

Mich.— Detroit Sav. Bank 
Truesdail, 88 Mich. 430. 

Or.—Crane v. Teeeen R., ete., Co., 
66- Or."317, 183 _P. 810: 

Tex.— Luttrell v. State, 40 Tex. Cr. 
651, 51 SW 930; Nunn v. Lackey, 1 
Tex. A. Civ. Cas. §°1331. 

Wash.—Mooney v. O. Mooney 
pout un Wash. 258, 2638, i28 P 225 {eit 
ye 

[a] When illegal use presumed.— 
It will be presumed that property is 
intended for an illegal use where this 
is the only use of which it is ca- 
pable. Stanley Thompson Liquor 
Co. v. Peo., (Colo.) 168 P 750. 

59. U: S.—Korbly v. Springfield 
Sav. Inst., 245 U. S. 330, 38 SCt 88. 

Ark.—La Cost v. Chica OpneLer Eh 
Co., 134 Age 92, 203 SW 586; Farm- 
ers’ Sav., etc., Assoc. v. Ferguson, 
69 Ark. 352, 63 SW 797 
Cal.—Potts v. Paxton, 171 Cal. 493, 
fod ses O ise HixXet: Quong Wo, 161 Cal. 
220,118 PB 714. 

Ga.—Graham v. Marks, 98 Ga. 67, 
eves 931; White v. Barlow, 72 Ga. 
Ill—J. Walter Thompson Co. v. 
Whitehed, 185 Ill. 454, 56 NE 1106; 
Equitable Mut. F. Ins. Co. v. Mc- 
Crae, 156 Ill. A 467; Shendorf v. 
Gorman, 86 Ill. A. 276. 

Ind.—Wabash R. Co. v. Priddy, 179 
Ind. 483, 101 NE 724; Ohlwine v. 
Pfaffman, 52 Ind. A, 357, 100 NE 777. 

La. i 143 La. 
843, 79 S 427; New Orleans, ete., R. 
Co. v. Lea, 12 La. Ann. 388. 

Me.—McClinch v. Sturgis, 72 Me. 
288; Scottish Commercial Ins. Co. v. 
Plummer, 70 Me. 540; Sweetser v. 
Boston, etc., R. Co., 66 Me. 583. 

Mich.—Mott v. Rowland, 85 Mich. 
561, 48 NW 638. 

Mo. —Cudahy Packing Co. v.. Chi- 
cago, etc., R. Co., 196 Mo. A. 528, 196 
SW "4063 Albers v. Acme Pav., etc., 
Co., (A.) 194. SW 61. 
| Mont.—E. B. Ryan Co. v. Russell, 


Lowe, 


Poterson, 
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legality are presumed to exist,°° or that where 
.a situation is explainable on the basis of legality it 
will be assumed that such is the true explanation,® 

present a rule of administration that he who claims 
the existence of illegality must prove it.°? Accord- 


ingly in an action on a contract, 


which depends on whether one of the parties was 
licensed to transact the particular business to which 
the contract related, it will be presumed that he was 
duly licensed.** Although the exact order in which 
acts took place may be shown if required by the in- 


52 Mont. 596, 161 P 307; Dallas v. 
Douglas, 45 Mont. 114, 122 P 275. 

N. J.—U. S. Industrial Alcohol Co. 
v. Distilling Co., 104 A 216. 

N. Y.—Anderson v. Erie R. Co., 
Z23P Nw Yor277)) 119 N55 [aft i71 
App. Div. 687, 157 NYS 740]; Locker 
v. American ‘Tobacco Co., 121 App. 
Div. 448, 106 NYS 115 [aff 195 N. Y. 
565 mem, 88 NE 289 mem]; Smith v. 
Wagner, 106 Misc. 170, 174 NYS 205; 
Cole v. Rome Sav. Bank, 96 Misc. 188, 
161) NYS 2153 Hartwell v. Root, 19 
Johns. 345, 10 AmD 232. 

N. CG—Reid v. Southern R. Co. 
153 N. C. 490, 69 SE 618 [rev on other 
grounds 222 U. S. 424, 32 SCt 140, 
56 L. ed. 257]. 

Pa.—Horan v. Weiler, 41 Pa. 470. 

Porto Rico—Finlay v. Finlay, 8 
Porto Rico 371. ; 

Tenn.—Singer Mfg. Co. v. Jenkins, 
(Ch. A.) 59 SW 660. 

Tex.—Chicago, ete, R. Co. v. 
Shroyer, (Civ. A.) 197 SW Wiss ‘Con- 
ley v. Daughters of Republic (Civ. 
A.) 157 SW 937. 

Vt.—Morgan v. Stowe, 104 A 339. 

Wash.—Hays v. Hill, 23 Wash. 
730, 63 P 576. 

Wis.—Bekkedahl v. Westby, 140 
Wis. 230, 122 NW 727. 

[a] Occupancy of premises is 
presumed to be rightful. McLaughlin 
v. Bardsen, 50 Mont. 177, 145 P 954. 

[b] A corporation is presumed to 
have acted within its powers in ac- 
quiring property possessed by it. 
Farmers’, etc., Bank v. Detroit, etc., 
R. Co:, 1% Wis. 372: 

{c] Validity of a written sastens 
ment is presumed. Graham _ v. 
O’Fallon, 4 Mo. 601; Talbot v. Tal- 
bot; 23e Ne Nig kt; Wills v. Flanigan, 
4 LackJur (Pa.) 26; Wing v. Cooper, 
$7 Vt. 169; In re Sandilands, L. R. 
6 C. P. 411; Marine Inv. Co. v. Havi- 
side, L. ; . L. 624; Clarke v. 
Clarke, 5 L. R. Ir. 47; Grellier v. 
Neale, Peake 146; Bailey v. Frowan, 
19 Wkly. Rep. 511. 

Lawful conduct of SOFROTREG busi- 
ness is presumed see supra § 4 

S.—Mannington v. Hocking 
Valley R. Co., 183 Fed. 133. 

Ark.—Friend v. Smith Gin Co., 59 
Ark. 86, 26 SW 374 

D. C.— Washington Terminal Co. 
v. District of Columbia, 36 App. 186. 

Ky.—Com. v. Louisville, etc., R. 
Co., 149 Ky. 829, 150 SW 37. 

Mo.—Moore v. King, 178 SW 124. 

Nebr.—Wilson v. Wilson, 85 Nebr. 
ie 122 NW 856. 
spe Y.—Korn v. Schedler, 11 Daly 


N. C.—Burlington Lumber Co. v. 
Southern R. Co., 152 N. C. 70, 67 SE 
167 [rev on other grounds 225 U. Ss. 
99, 32 SCt 657, 56 L. ed. 1001]. 
29 Okl. 


Okl. —Cyr v. Walker, 281, 
116 P 931. 35 LRANS 795. 
61. Cal—Fisher _ v. McInerney, 


aoe Cal. 28, 69 P 622, 907, 92 AmSR 
Tll.— Diefenthaler v. Hall, 96 Ill. 
A. 639 


Iowa.—In re Edwards, 58 Iowa 431, 
10 NW 793; Campbell v. Polk County, 
3 aoe 467. 

Kan.—Lyon v. Lash, 79 Kan. 342, 
344, 99 P r08 [eit Cyc]. 

La.—Selby v. Bass, 19 La. 499. 

Md.—Bucher v. Federal Baseball 
Club, 130 Md. 685, 101 A 534. 

Mo.—Cap PDAs St. Louis, 251 Mo. 
345, 158 SW 616, 46 LRANS 731, 
AnnCasi1915C 245; Osborn v. Weldon, 


EVIDENCE 


the validity of 
eases hold that 
[§ 85] 11. 


146 Mo. 185, 47 SW 936; Hamilton v. 


Hannibal, ete., R, Co., 113 * Mo. 297, 
21 SW. 14, 
N. Y.—Green v. Benham, 57 App. 


Div. 9, 68 NYS 248; Matter of Dar- 
row, 64 Misc. 224, 228, 118 NYS 1082 
[quot Cyc]. 

Or.—Van Dusen Ins. Co. v. West- 
ern Fishing Co., 63 Or. 7, 124 P 677, 
126 ona McEwen v. Portland, 1 
Or. 


Tenn.—Sheafer v. Mitchell, 109 
Tenn. 181, 71 SW 86. 
Wis.—Muster v. Chicago, etc., R. 


Co., 61 Wis. 325, 21 NW 2238, 50 AmR 
141. 

Eng.—Conry v. Caulfield, 2 Ball & 
B. 255; Middleton v. Barned, 4 Exch. 
241, 154 Reprint 1200; Re Postle- 
thwaite, 53 J. P. 357; Croft v. Rick- 
mansworth Highway Bd. 57 L. J. 
Ch. 589. 

Ont.—Yarwood v. Hart, 16 Ont. 23. 

62. Lyons v. Jordan, 117 Me. 117, 
102 A 976; Anderson v. Erie R. Co., 
223 Nee 577, 119 NE 557; Matter of 
Darrow, 64 Misc. 224, 228, 118 NYS 
1082 [cit Cyc]. 

63. Ill—Jo Daviess County v. 
Staples, 108 Ill. A. 539 
> Ky.—Brown v: Young, 2 B. Mon. 
6. 

Me.—Scottish Commercial Ins. Co. 
v. Plummer, 70 Me. 540 

Mass.—Wilson v. Melvin, 13 Gray 
73; Timson v. Moulton, 3 Cush. 269. 

Minn.—Solomon v. Dreschler, 4 
Minn. 278. 

Mo.—American Ins. Co. v. Smith, 
73 Mo. 368. 

N. H.—Bliss v. Brainard, ne N. H. 
256; Kidder v. Norris, 18 N. H. 532. 

N. ¥.—Kane v. Johnston, 22 N. Y. 
puper 154. 

Pa.—Horan v. Weiler, 41 Pa. 470. 

Tenn.—Young v. South Tredegar 


Iron Co., 85 Tenn. 189, 2 SW 202, 4 
AmSR 752. 
{a] A physician is presumed to 


have a license. Jo Daviess County 
v. Staples, 108 Ill. A. 539. 

64. Knowlton v. Culver, 2 Pinn. 
(Wis.) 248, 1 Chandl. 214, 52 AmD 
156 


65. Mo.—Fitzgerald v. Barker, 85 
Mo. 13. 
coin ar inahee v. Debnam, 53 N. 

Bt AY be 
. Acer .—Cleavinger v. Reimer, 3 Watts 

Fan’ Selaen v. Williams, 108 Va. 
542, 62 SE 380. 

Wis.—Knowlton v. Culver, 2 Pinn. 
243, 1 Chandl. 214, 52 AmD 156. 

{a] Material alterations in written 
instruments inter vivos are assumed 
to have been made before execution. 
See Alteration of Instruments § 192. 
§ “ea See Descent and Distribution 

67. Ala.—Brent v. State, 43 Ala. 
297; Goodman v. Walker, 30 Ala. 482, 
68 AmD 134. 

Ariz.—Crook v. Crook, 19 Ariz. 448, 
170 P 280; Newman v. Fidelity Sav., 
etc., Assoc., 14 Ariz. 354, 128 P 53. 

Ark.—State v. Paup, 13 Ark. 129, 
56 AmD 303. 

Cal.—In re Flint, 177 P 451; Crocker 
Nat. Bank v. Byrne, 173 P 752: Central 
Pac. R. Co. v. Droge, 171 Cal. 32, 151 
P 6638; Keystone Driller Co. v. San 
Francisco Super. Ct. 138 Cal. 738, 72 
P 398; Humboldt Sav., etc., Soc. v. 
Wennerhold, 81 Cal. 528, 23 P 920; 
Williams v. Corcoran, 46 Cal. 553; 
Peo. v. Smyth, 28 Cal. 21; Holland v. 
San Francisco, 7 Cal. 361; Loud v. Col- 
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terests of justice,*4 it will be assumed in the absence 
of evidence to the contrary that the order in which 
acts are done is that which is essential to their 
legal operation as intended.® 

[§ 84] 10. Existence of Heirs or Issue. 
generally presumed that a decedent left heirs, and 
even that he left issue surviving him, although some 


It is 


a presumption of death without 


issue may be indulged under certain circumstances.** 
Knowledge of Law. 
presumed to know the general public laws®’ of the 


All persons are 


lins, 12 Cal. A. 786, 108 P 880; Long 
ta eg 10 Cal. A. 480, 102 P 


Colo.—U. S. v. McPhee, 51 Colo. 
425, 118 P 996; Hallett v. Alexander, 
50 Colo. 37, 114 P 490, 34 LRANS 328, 
AnnCasi912B 1277; Saxton v. Perry, 
47 Colo. 263, 107 P 281; Wyatt v. Bur- 
dette, 43 Colo. 208, 95 P 336; Porter v. 
Stapp, 6 Colo. 32; Clayton v. Smith, 1 
Colo. 95; Brown v. Peo., 21 Colo. A. 
93, 121 P 130; Briggs v. Peo., 21 Colo. 
A. 85; 121 P 127. 

Conn.—Schmidt v. Manchester, 92 
Conn. 551, 103 A 654; Goldberg v. 
Parker, 87'"Conn. 99,° 87 A 555, 46 
LRANS 1097, AnnCas1914C 1059; Cun- 
ningham v. Cunningham, 72 Conn. 
157, 44 A 41; Bestor v. Hickey, 71 
Conn. 181, 41 "A 555; Shalley v. Dan- 
Geo etc., R> Cor, 64 Conn. 381, 30 


Del.—In re Elbert. 27 Del. 388, 88 
Pe Pies Green v. Maloney, 12 Del. 22, 

D. C— strong v. District of Colum- 
bias 2)DAE: 

Ga. Se neon First Nat. Bank v. 
Monroe, 135 Ga. 614, 69 SE 1123, 32 
LRANS 550; Gauldin v. Shehee, 20 
ae 531; Butler v. Livingston, 15 a 
5 

Ill.— Walker v. Walker, 283 Tl. 48, 
118 NE 1014; Peo. v. Falkovitch, 280 
Tll. 32, 117 NE 398, AnnCas1918B 1077; 
Marshall County v. Cook, 38 Ill. 44, 87 
AmD 282; Russell v. Rumsey, 35 Ill. 
362; Akin v. Nolan, 202 Ill. A. 157; 
Mitchell v. Louisville, ete; Re Co; 194 
Ill. A. 77; Hope v. Alton, 116 Til. A. 
116 [aff 214 Ti. 102, 73 NE pag Pur- 
cell v. Bear Creek, 39 IIl. . 499 {aff 
138 Ill. 524, 28 NE 1085]. 

Ind. —Murray v. Gault, 179 Ind. 658, 
101 NE 632; Hayes v. Martz, 173 Ind. 
279, 89 NE’ 303, 90 NE 309; Osborn 
v. Hoffman, 52 Ind. 439; Haskett v. 


State, 51 Ind. 176; State v. Van Pelt, 


1 Ind. 304; Mears v. Graham, 8 Blackf. 
144; Platt v. Scott, 6 Blackf. 389, 39 
AmD 436: Treloar v. Harris, (A.) 
117 NE 975; Donlon v. Maley, 60 Ind. 
A. 25, 110 NE 92; Holtsclaw vy. State, 
46 Ind. A. 238, 92 NE 121; Cain v. 
State, 36 Ind. A. 51, 74 NE 1102. : 
Towa.—Schubert Vv. Barnholt, 177 
Towa, 232, 158 NW 662; State v. Corn- 
ing State Sav. Bank, 136 Towa 79, 118 
NW 500 
Kan.—McConnell Vv. Hamm, 16 Kan. 
228; George v. Oxford Tp., 16 Kan. 
Sit t: Atchison v. Butcher, 3 ‘Kan. 104. 
y—Newman v. Flowers, 134 Ky. 
557, Yor SW 652; Simpson v. Hawkins, 
1 Dana 303; Allin v. Shadburne, i 
Dana 68, 25 ‘AmD 121; Bell v. Vance, 
Litt. Sel. Cas.. 108; Triplett v. Gill, 
7 J. J. Marsh 432 
La.—Delouche v. Rosenthal, 143 La. 
eens 78 S 970; Frank v. Powell, 11 La. 


eheh=menioe v. Scully, 111 Me. 
428, 89 A 944; Stevens v. Anson, 73 
ate 489; Woodman v. Woodman, 3 Me. 

Md.—Gist v. Drakely, 2 Gill 330, 
41 AmD 426. y 

Mass.—New York Cent., etc., R. Co. 
v. York, ete., Co., 230 Mass. 306, 119 
NE 855. 

Mich. —_Wayne County Sav. Bank v. 
Airey, 95 Mich. 520, 55 NW _ 355; 
Mathewson v. Grand Rapids, 88 Mich! 
558, 50 NW 651, 26 AmSR 299:Schmidt 
v. Spencer, 87 Mich. 121, 49 NW 479; 
Adsit v. Osmun, 84 Mich. 420, 48 NW 
31, 11 LRA 534; Mogg v. Hall, 83 Mich. 
576, 47 NW 553: Knickerbocker v. Wil- 
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country or state where they reside or do business,®® 
as well as the legal meaning of terms employed in 


cox, 83 Mich. 200, 47 NW 123, 21 
AmSR 595; Stevens v. Lake Georye, 
etc., R. Co., 82 Mich. 426, 46 NW 730; 
Spitzer v. Blanchard, 82 Mich. 234, 46 
NW 400; Peo. v. Ackerman, 80 Mich. 
588, 45 NW 367; Averill v. Wood, 78 
Mich. 342, 44 NW 381; Hess v. Cul- 
ver, 77 Mich, 598, 43 NW 994, 18 
AmSR 421, 6 LRA 498; Perrin v. Lep- 
per, 72 Mich. 454, 40 NW 859; O’Neil 

v. Lake Superior Iron Co., 63 Mich. 
690, 30 NW 688; Hill v. Taylor, 50 
Mich. 549, 15 NW 899; Detroit v. Mar- 
tin, 34 Mich. 17 0,22 AmR 512; Stanton 
v. Hart, 27 Mich. 539; Robert v. Mor- 
rin, 27 Mich. 306; Black v. Ward, 27 
Mich. 191, 15 AmR 162; Le Roy v. East 
Saginaw City R. Co., 18 Mich. 233, 
100 AmD 162; Woodruff v. Phillips, 
10 Mich. 500; Peo. v. Rix, 6 Mich. 144; 
Fraser v. Chene, 2 Mich. 81; Cargill 
v. Power, 1 Mich. 369; Hammond v. 
Michigan State Bank, Walk. 214. 

Miss.—Caffey v. Tindall, 99 Miss. 
851, 56 S 177; Whitton v. State, 37 
Miss. 379. 

Mo.—Garrett v. Wiltse, 252 Mo. 699, 
161 SW 694; Boonville v. Stephens, 
238 Mo. 339, 141 SW 1111; Galbreath 
v. Moberly, 80 Mo. 484; Palmyra v. 
Morton, 25 Mo. 593; Cheek v. National 
is Ins! Co, 200 Mo? Am 533,207°Siw 
$82; Ruane v. Manhattan L. Ins. Co., 
194 Mo. A. 214, 186 SW 1188; Cox v. 
St. Louis, etc., R. Co., 188 Mo. A. 
515, 174 SW 127; People’s Bank v. 
Hansbrough, 89 Mo. A. 252; Carroll 
v. St. Louis, 4 Mo. A. 191. 

Nebr.—Plattsmouth v. Murphy, 74 
Nebr. 749, 105 NW 2938. 

N. H.—Hill v. Spear, 50 N. H. 253, 
9 AmR 205. 

N. J.—In re Lamb, (Sup.) 105 A 
448; Van Riper v. Hilton, 78 N. J. 
Hq. 371, 78 A 1055; Muir v. Newark 
Sav. Inst., 16 N. J. Eq. 537; ieee eS 
v. Giveans, 13 N. J. Eq. 351 

N. Y.—Peo. v. Cook, 158 ‘App. Div. 
74, 142 NYS 692 [aff 209 N. Y. 578, 
mem, 103 NE 1130 mem]; Mackmull 
v. Brandlein, 152 App. Div. 733, 137 
NYS 607; Rossiter v. Peter Cooper’s 
Glue Factory, 149 App. Div. 752, 134 
NYS 162; Ontario Knitting Co. v. New 
work,47 “Appy i Div2-316, 13Y NYS 
918 [aff 205 N. Y. 409, 98 NE 909]; 
Smith v. Pacific Impr. Co., 104 Misc. 
481, 172 NYS 65; Markowitz v. Arrow 
Constr. Co., 102 Mise. 532, 169 NYS 
159; Empire State Surety, Co. v. Cohen, 
93 Misc. 299, 156 NYS 935; Hebron v. 
New York, 78 Misc. 653, 138 NYS 
1010; Near v. Shaw, 76 Misc. 303, 137 
NYS 77; Peo. v. Klock, 55 Misc. 46, 
106 NYS 267; Peo. v. Downs, 136 NYS 
440; New York Cent. Ins. Co. v. Kel- 
sey, 13 HowPr 535. 

N. C.—Washington County Dist. No. 
4 Drain Comrs. v. Hastern Home, etce., 
Assoc., 165 N. C. 697, 81 SE 947, Ann 
Casi915C 40; Hart v. Roper, 41 N. C. 
349, 51 AmD 425; State Bank v. Hun- 
ter, 12 N.C. 100. 

Or.—Derby v. U. S. Fidelity, etc., 
Co., 87 Or. 34, 169 P 500; McKinney 
Vv. ‘Hindman, 86 Or. 545; 169° -P'-933 
Greenberg v. German Ins. Co., 83 Or. 
662, 160 P 536, 163 P 820. 

Pa.—Oleon v. Rosenbloom, 247 Pa. 
250, 93 A 473, LRA1915F 968, AnnCas 
1916B 233; Joseph Schlitz Brewing 
Co. v. Stephens, 66 Pa. Super. 169; 
Patterson’s Est., 59 Pa. Super. 100. 

R. I.—Iuszkewiecz v. Luther, 30 R. 
15 570,°76 A 829. 

Ss. D.—State v. Taylor, 10 S. D. 
182, 72 NW 407, 66 AmSR 707; Evans 


Vv. Hughes County, 3 S. D. 244, 52 
NW 1062. 
Tenn.—McKee v. Hughes, 133 


Tenn. 455, 181 SW 930, LRA1916D 
391, AnnCasi1918A 459; Hast Tennes- 
see, etc., R. Co. v. White, 15 Lea 340; 
King v. Doolittle, 1 Head Cs Boyers 
v. Pratt, 1 Humphr. 90. 

Tex.— Foard County v. Sandifer, 
105 Tex. 420, 151 SW 528 [aff 63 Tex. 
Giv A. 651; 134 SW 823]; Headlee v. 
Fryer, (Civ. A.) 208 SW 213; Morris 
Vent, Worth Lins, 'Co.; (Civ. A.) 
200 SW 1114; Grant v. Stephens, 
(Civ. A.) 200 SW 893; Chicago, etc., 
R. Co. v. Shroyer, (Civ, A.) 197 SW 
973; Atchison, etc., R. Co. v. Smyth, 


' EVIDENCE 


(Civ. A.) 189 SW 70; 
Post, (Civ. A.) 172 SW 210;. Ft. 
Worth, etc., R. Co. v. Southern, etc., 
R. Co., (Civ. A.) 151 SW 850; Cart- 
wright v. La Brie, (Civ. A.) 144 SW 
725; Day v. Snyder Brokerage, etc., 
Co., 61 Tex. Civ. A. 195, 130 SW 716; 
Taft v. State, 69 Tex. Cr. 528, 155 SW 


Utah.—Law v. Smith, 34 Utah 394, 
98 P 300 

Wash.—Van Doren Roofing, ete., 
Co. v. Guardian Casualty, ete., Co., 
99 Wash. 68, 168 P 1124; State v. De 
Mattos, 88 Wash. 35, 152 P 721, 

Wis.—Pinoza v. Northern Chair 
Co., 152 Wis. 473, 140 NW 84. 

Eng.—Horne v. Barton, 8 De G. 
M. & G. 587, 57 EngCh 454, 44 Re- 
print 515. 

“There is a psSeudo-presumption 
that ‘every one is presumed to know 
the law.’”” Ft. Worth, etc., R. Co. v. 
Southern Kan. R. Co., (Tex. Civ. A.) 
151 SW 850, 855. 

[a] It will be presumed: 
That an individual knows .the law 
defining his obligations under a con- 
tract which he executed. Long v. 
Newman, 10 Cal. A. 430, 102 P 534. 
(2) That a person knows the law of 
descent. Hallett v. Alexander, 50 
Colo. 37, 114 P 490, 34 LRANS 328% 
AnnCas1912B 1277. (3) That a per- 
son knows that the law requires tax 
records to be kept. Cartwright v. La 
Brie, (Tex. Civ. A.) 144 SW _ 725. 
(4) That a testator knew the law as 
to perpetuities. Van Riper v. Hil- 
ton; 788N.ide Ba. 37 15e78hAic.055. (5) 
That a testator knew the legal ef- 
fect of the provisions of his will. 
Hagood v. Hagood, (Tex. Civ. A.) 186 
SW 220. (6) That a person knows 
the limitations fixed by law on the 
powers of a corporation. Tallapoosa 
First Nat. Bank v. Monroe, 135 Ga. 
614, 69 SE 1123, 32 LRANS 550. (7) 
That a bank knows that a savings 
bank is expressly prohibited by stat- 
ute from borrowing money for ordin- 
ary purposes. State v. Corning 
State Sav. Bank, 136 Iowa 79, 113 NW 
500. (8) That stockholders of a cor- 
poration had knowledge of the laws 


Riggins v. 


under which it was incorporated. 
Sehickler v. Washington Brewery 
COARSSI LAD PPAEDIEC NS B5io 69) Se That 


an employee knew that the statute 
required guard rails around vats. 
Rossiter v. Peter Cooper’s Glue Fac- 
tory, 149 App. Div. 752, 1384 NYS 162. 
(10) That a sheriff who preferred a 
claim against the county knows 
whether or not the law authorizes 
such claim. Law v. Smith, 34 Utah 
394, 98 P 300. (11) That a sheriff 
knows the statutes relating to the 
illegal sale of intoxicants and his 
duties relating to their enforcement. 
Moulton v. Seully, 111 Me. 428, 89 A 
944. (12) That a sheriff and his 
jury know the requirements of the 
statute under which a proceeding to 
condemn land is held. In re Elbert, 
27 Del. 388, 88 A 608. (13) That a 
wife, who had her property recorded 
in her husband’s name, knew that the 
titles of record would be construc- 
tive notice to all the world that her 
husband owned the property. Gold- 
berg v. Parker, 87 Conn. 99, 87 A 
555, 46 LRANS 1097, AnnCas1914C 
1059. (14) That the Official sureties 
of a public administrator and guar- 
dian know the statutes under which 
their principal is appointed, and that 
such statutes require the county 
court to confide to him the estate of 
both deceased persons and infant or- 
phans. Newman v. Flowers, 134 Ky. 
557, 121 Sw 652. (15) That the 
treasurer of a county knows that he 
cannot charge a fee or commission 
against an incorporated town in the 
county for the collection of taxes 
levied by the proper officer of the 
town and extended by the county 
auditor on the county tax duplicate 
and collected by the county _treas- 
urer. Holtsclaw v. State, 46 Ind. A. 
238, 92 NE 121. (16) That a church 
corporation, when purchasing land 
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establishing legal relations.®® Since there is no in- 
ference of fact that law is known,’® the presumption 


for and dedicating a cemetery, knew 
a law which had been in force for 
many years, whereby a town council 
might prohibit and regulate burials, 
and had purchased its land with 
such knowledge. Iuszkewicz Vv. 
Luther 30 R. I. 570, 76 A 829. (17) 
That an executor knows the pro- 
visions of the transfer tax law ap- 
plicable to the county of the domi- 
cile of the testator. Peo. v. Cook, 
158 App. Div. 74, 142 NYS 692 [aff 
209 N. Y. 578 mem, 103 NE 1130 
mem]. (18) That the mortgagor 
and mortgagee of land within drain- 
age districts know the law and pol- 
icy that every one acquiring an in- 
terest in land takes it subject to 
the right of the sovereign to impose 
the burden of public improvements 
conferring a special benefit. Wash- 
ington County Dist. No. 4 Drain- 
Comrs. v. Eastern Home, ete., Assoc., 
Leb. Nae Ci 69 75. 81S iy, Osi Annas 
1915C 40. (19} That where a note 
was sent: by mail to another state 
by two of the signers in order to ob- 
tain the signature of a third person 
whom the payee insisted should also 
sign, and the third person signed the 
note and mailed it to the payee, who 
received it in due course, the payee 
knew that the place of execution of 
the note was in the other state. 
Lene v. Collins, 12 Cal. A. 786, 108 P 


88 

tb] One fully informed as to the 
facts is presumed to know the law 
applicable thereto. American Sand, 
Co. v. Spencer, 55 Ind. A. 523, 


{e] The legislature is presumed 
to know the law, and to be consist- 
ent. Philadelphia v. Miller, 42 Pa. 
Super. 471. 

{d] Execntors have been held not 
within the rule, so that they may be 
excused from liability for losses re- 
sulting from their ignorance of law 
where they acted in good faith, exer- 
cised their best judgment, and fol- 
lowed the advice of their counsel. 
Miller v. Proctor, 20 Oh. St. 442. 

{e] Conformity with law.—There 
is no presumption that knowledge of 
law implies conformity in fact with 
it. Smith v. Runkle, (N. J. Prerog.) 
97 A 296 [aff 86 N. RR Eq. 257, 98 A 
1085 mem, 1086 mem, 1087 mem]. 

68. U. S.—Taylor v. Aurora First 
Ae Bank, 212 Fed. 898, 129 CCA 
418. 

Cal.—Kennedy v. California Sav. 
Bank, 101 Cal. 495, 35 P 1039,40 AmSR 


69. 
Tll.—Mitchell v. Louisville, etce., R. 
Co;, T9450 Aga? 7. 

Towa.—Farmers’ Say. ank 
Jameson, 175 Iowa 676, 157° NW 460, 
LRA1916B 362. 

Mo.—Parke vy. Mullett, 245 Mo. 168, 
149 SW 461. 

N. H.—Hill v. Spear, 50 N. H. 253, 
9 AmR 205. 

Okl.—Klein v. Keller, 42 Okl. 592, 
141 P 1117, AnnCas1916D 1070. 

fa] The stockholders of a corpo- 
ration organized in one state to do 
business in another state must be 
presumed to know the laws of the 
jJatter state, particularly where they 
reside therein. Keystone Driller Co. 
v. San Francisco. Super. Ct. 138 Cal. 
738, 725P 398. 

[b] A contracting party is ordin- 
arily presumed to know, not only the 
laws of the country where he dwells, 
but also those of the foreign coun- 
try or state in which he transacts 
business. Klein v. Keller, 42 Ok. 
592, 141 P 1117, AnnCas1916D 1070. 

69. Whiteside v. Oasis Club, (Mo.) 
187 SW 27; Hagood v. Hagood, (Tex. 
Civ. A.) 187 SW 228; Hagood v. Ha- 
good, (Tex. Civ. A.) 186 SW 220. 

[a] A bank cashier is presumed 
to know the meaning of the terms 
“indorsers” and ‘makers’ of promis- 
sory notes. Peoples Bank v. Hans- 
brough, 89 Mo. A. 252. 

70. U. S.—Marsh crate 21 
Wall. 178, 22 L. ed. 4 

Ala.—Brent v. State, 43 Ala, 297. 
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merely expresses the rule that ignorance of law is 


not an excuse for its violatiou.™ 


City ordinances are presumed to be known to per- 
sons living in the eity or having dealings with it,’? 
but it will not be presumed that the state legislature 

- had knowledge of a municipal ordinance.’ 

Law of sister state or foreign country. A person 
is not presumed to know the law of a sister state or 
foreign country,’* and a mistake concerning the 
statute of another state is treated as a mistake of 


faet.7 


Special or private laws are not within the rule 
and knowledge of them is not presumed.”° 
It has been said that 
the presumption that every man knows the law does 
not hold him to a knowledge of statutes which for 


Mlegal or void statutes. 


any reason are illegal or void.’? 


Change in law. 
at ie yeas w. Cooper, 119 Cal. 463, 

Ga.—Ryan v. State, 104 Ga. 78, 30 
SE 678. 

Mich.—Black vy. Ward, 27 Mich. 
a 15 AmR 162; Peo. v. Rix, 6 Mich. 
ve J.—State v. Cutter, 36 N. J. L. 

Pa.—Lake Shore, ete, R.- Co. v. 
Rosenzweig, 113 Pa. 519, 6 A 545. 


ee v. Graham, 27 Tex. 
Eng.—Ree. v. Tewkesbury, L. R. 


8 Q. B. 629; Martindale v. Falkner, 2 
Cc. B. 706, 52 ECL 706, 135 Reprint 
1124; Jones v. Randall, 1 Cowp. 17%, 
98 Reprint 944. 
71. U. S.—U. S. v. Anthony, 24 B. 
Cas. No. 14,459, 11 Blatchf. 200. 
Ind.—Winehart v. State, 6 Ind. 30. 
eg ae peak o v. Brennan, 117 NW 
oe RO et bale v. State, 60 Md. 
Mass.—Com. v. Emmons, 98 Mass. 
6; Com. v. Bagley, 7 Pick. 27 
Nebr.—Plattsmouth v. Murphy, 14 
Nee 749, 105 NW 293. 

Y.— Matter of Abrahams, 158 
feist Div. 595, 148 NYS 927; Hebron 
vip New York, 78 Misc. 653, 1388 NYS 

Philippine. —U. S. v. Maravilla, 10 
Philippine 233. 

Wis.—State v. Donald, 164 Wis. 
545, 160 NW 1067; Pinoza v. North- 
ee Chair Co., 152 Wis. 473, 140 NW 


el evi v. Coote, L. R. 4 P. C. 
699, 9 Moore P. C. N. S. 463, 17 Re- 
print 587; Montriou v. Jeffery s, 2 C. 
& P. 118,12 ECL 479, R. & M. 317, 21 
ECL 760. 
pe B.—Reg. v. Mailloux, 16 N. B. 

[a] Importance of principle.— 
“Tenorantia juris neminem excusat’ 
is a maxim sanctioned by centuries 
of experience, That it works a hard- 
ship in individual instances is a 
matter of common knowledge; but is 
of little importance, when compared 
with the evils which would result 
from measuring the rights of a 
litigant, not by the law as it is, but 
by the law as he understands it to 
he.’ Plattsmouth v. eee ey) 74 
Nebr. 749, 753, 105 NW 298. 

72, Gibbons v. Aurora, etc., R. Co. 
177 ‘Til. A. 572 [aff 263 Tl. 366, 104 
NE 1068]; Hope v. Alton, 116 Til. A. 
116 [aff 214 111.102, 73 NE 406]; Boon- 
ville v. Stephens, 238 Mo. 339, 141 
SW 1111 [rev (A.) 95 SW 314]; Gal- 
breath v. Moberly, 80 Mo. 484; 
Paimyra v. Morton, 25 Mo. 598. 

fa] Thus it will be presumed that 
a hack driver having frequent oc- 
casion to cross a railroad track knew 
of a village ordinance affecting the 
speed of trains at the crossing. Gib- 
bons v. Aurora, ete., R. Co., 177 Til. 
A. 572, 581. (‘We cannot assume 
that Newman was ignorant of the 
ordinance of the Village of Belle- 
wood. The presumption as a matter 
of law is the other way, and it is 


Persons are presumed to know 


EVIDENCE 
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that laws are subject to change,’® and when the law 


is changed in a particular respect or with respect to 


a particular matter, all persons are presumed to 
know of the change.”® 
Limits of presumptions. 
sumed to know how the courts will construe the law,®° 
or that a particular law is, and will be held by the 
courts to be, unconstitutional.*- Neither are the gen- 
eral public presumed to know instructions given or 
regulations formulated by executive officers for car- 


Persons are not pre- 


rying a law into effect.*? But a post-office employee 


tions.83 


no violent presumption of fact that 
a hack driver having frequent oc- 
casion in funeral processions to pass 
over this, road knew of the ordinance 
affecting the speed of trains and cars 
at this dangerous grade crossing’’). 

73. State v. Missouri Pac. R. Co., 
262 Mo. 720, 174 SW 73. 

74, Conn.—Waterman v. A. & W. 
Peters Mfg. Co., 55 Conn. 554, 12 A 


Kan.—Bolinger v. Beacham, 81 
Kan. 746, 106 P 1094. 

Mass.—Finch v. Mansfield, 97 
Mass. 89; Haven v. Foster, 9 Pick. 
112, 19 AmD 353. 

N. Y.—Stedman v. Davis, 93 N. Y. 
Seen ae Bank v. Spalding, 9 


77 rena King v. Doolittle, 1 Head 


[a] Revenue laws.—Foreigners 
are not presumed to be acquainted 
with the revenue laws of the United 
States, and in establishing a viola- 
tion of such laws for the purpose of 
defeating their action for the price 
of goods sold, every intendment is 
in their favor. Honegger v. Wett- 
stein, 94 N. Y. 252. 

75. Bolinger v. Beacham, 81 Kan. 
746, 106 P 1094; King v. Doolittle, 1 
Head (Tenn.) 77, 85. 

“All the authorities concur, that 
ignorance of foreign law is deemed 
to be ignorance of fact; because no 


person is presumed to know the 
foreign law.” King v. Doolittle, 
supra. 

76. King v. Doolittle, 1 Head 
(Tenn.) 77 

“A man is not bound to take 


notice of the existence of any laws 
but those that are public.” Boyers 
v. Pratt, 1 Humphr. (Tenn.) 90, 93 
(holding that a teacher was. not 
bound by the by-laws of the academy 
with which he was connected un- 
less he knew that they existed). 

[a] A special statute granting a 
right of way to a railroad company, 
through the public lands of the state 
is a public law, so as to be construc- 
tive notice to another railroad com- 
pany of the extent of the rights of 
the grantee. Ft. Worth, etc., R. Co. 
v. Southern Kansas R. Co., (Tex. 
Civ. A.) 151 SW 850. 

77. King Tonopah Min. Co. v. 
Lynch, 232 Fed. 485. 

78. Hayes v, Martz, 173 Ind. 279, 
89 NE 3038, 90 NE 309. 

[aj] A testator is bound to know, 
when he makes a will, that the law 
with respect to the construction of 
wills and the descent of property 
may be changed before he_ dies. 
Hayes v. Martz, 173 Ind. 279, 89 NE 
302, 90 NE 309. 

79, Hebron v. New York, 78 Misc. 
658, 654, 1388 NYS 1010. 

“The policy of all countries that 
requires public laws to be known, 
and does not receive the excuse of 
ignorance of their provisions, obvi- 
ously applies both to their enact- 
ment and their repeal, as otherwise 
the existence and duration of statutes 


will be presumed to know the general postal regula- 


Where good faith involved. A knowledge of law 
will not be presumed in order to charge a party 
with bad faith,** nor is there, upon the question 
whether or not one has acted corruptly, a conclusive - 
presumption that he knows the law.*® 


would be open to the excuse of ig- 
norance, by which all legislative acts 
in individual cases might be set at 
naught.” Hebron v. New York, 
supra. ; 

{a] Where the law transferred 
the jurisdiction of a drain proceeding 
from the board of commissioners to 
the circuit court, all parties were 
bound to take notice thereof, and no 
obligation rested on anyone to 
notify parties interested of the 
transfer. Murray v. Gault, 179 Ind. 
ee 101 NE 632 [rev (A.) 98 NB 

80. Brent v. State, 43 Ala. 297; 
Deleuche v. Rosenthal, 143 La. 581, 
78 S 970; Peo. v. Santa Clara Lum- 
ber Co., 74 Misc. 596, 184 NYS 509 
[aff 161 App. Div. 905 mem, 145 
NYS 1139 mem]; State v. Donald,. 
164 Wis. 545, 160 NW 1067. 
ao Brent v. State, 43 Ala. 297, 
vo . 

“We cannot consent to earry this 
rule of presumption to this extent; 
it must be confined to presuming that. 
all persons know the law exists, but 
not that they are presumed to know 
how the courts will construe it, and 
whether, if it be a statute, it will, or 
will not, be held to be constitutional. 
To extend the rule beyond this limit, 
will be to implicate the legislature 
who passed, and the governor who 
approved, the act, in a charge of gross 
immorality and dishonesty.” 
v. State, supra. 


82. State v. Palacios, (Tex. Civ. 
A.) 150 SW 229. 
83. East Tennessee, ete. R. Co. 


v. White, 15 Lea (Tenn.) 340. 

84. Lockwood v. Title Ins. Co., 73 
Mise. 296,.1380 NYS 824; McKee v. 
Hughes, 133 Tenn. 455, 181 SW 930, 
LRA1916D 391, AnnCas1918A 459. 


{a] Tllustration.—Where a plaintiff” 


brings an action on defendant’s prom- 


‘lise to pay a certain amount in con- 
sideration of plaintiff’s forbearing to. 


sue him, it will not be presmmen. in. 
order to charge plaintiff with bad 
faith in making his claim that he 
knew the law with respect thereto, 
but on the contrary it will be pre- 
sumed that plaintiff acted honestly 
in the belief that he had a good cause 
of action when he presented his ori- 
ginal claim. Lockwood v. Title Ins. 
Co., 73 Mise. 296, 301, 130 NYS 824 
(where the court said: “A knowledge 
of the law will not be presumed in a 
case ot this kind, in order to charge 
plaintiffs with bad faith. ‘There is 
no presumption that everybody knows 
the law; it would be contrary to com- 
mon sense and reason if it were so.’ 
Maule, J., in Martindale v. Faulkner, 
2c. B. 706, 52 ECL 706, 1385 Reprint 
1124. It will be presumed, on the 


demurrer, that plaintiffs acted hon--- 


estly in the belief that they had a 
good cause of action against defen- 
dant when they made the demand’’). 

85. Vogel v. Brown, 201 Mass. 261, 
62, 87 NE 686 (“The presiding justice 
had before him for determination the 
question of fact whether the defen- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Brent. 


§§ 85-87] 


The presumption is not available for the purpose 
of supplying evidence of .a fact material to the 
controversy,** nor does it extend to supplying proof 
of the laws of another state.87 Neither can it prevail 
against the real truth as to any particular situation 
- except as regards punishment for a criminal offense 
or responsibility for actual damages for violation 


of private rights.® 


{§ 86] 12. Nature and Condition of Property. 
With respect to the nature and condition of proper- 
ty it may be presumed that the situation is that 
which is usually found to exist under circumstances 
similar to those of the particular case;*®® but there 


dant willfully and corruptly de- 
manded and received an excessive fee. 
A finding for the plaintiff would have 
involved a finding that the defendant 
had a willfully corrupt purpose in de- 
manding and receiving his compensa- 
tion. He could not have had such a 
purpose unless he knew that there 
was a prescribed fee for solemnizing 
a marriage, and knew what it was. 
It is at least conceivable that there 
are many ministers and justices of 
the peace in the Commonwealth who 
are ignorant on this subject. There 
was no evidence of the defendant’s 
knowledge of the statutory provision 
for compensation and, upon the ques- 
tion whether one acts corruptly, there 
is not a conclusive presumption that 
one knows the law. Perhaps his 
knowledge might be inferred from 
his official position, but such an in- 
ference would be one of fact, which 
might or might not be overdrawn by 
the trial court. If the defendant was 
requested to go to the plaintiff's 
_house to perform the ceremony, or 
was asked to make a marriage cer- 
tificate different from the return that 
he is required to make to the city or 
town clerk, he lawfully could demand 
and receive compensation for these 
services in addition to the statutory 
fee for solemnizing the marriage. 
Whether the defendant was acting 
wilfully and corruptly, or innocently 
and fairly, under the circumstances 
disclosed by the agreed statement, 
was a question of fact for the judge 
who tried the case without a jury’’). 
opeieentie Caffey v. Tindall, 99 Miss. 851, 

87. i olihieor v. Beacham, 81 Kan. 
746, 106 P 1094. 

88. Topolewski  v. Plankington. 
Packing Co., 143 Wis. 52, 54, 126 NW 
554 (“The maxim, ‘Every one is pre- 
sumed to know the law,’ . is 
limited by the reason for the rule, 
viz.: to prevent violators of the crimi- 
nal code from escaping punishment on 
the ground of ignorance of the law 
and violators of private rights, escap- 
ing liability for actual loss thereby 
inflicted on such ground”). 

89. See infra this note. 

[a] Thus (1) it may be presumed 
that a town lot is not susceptible of 
division without substantially impair- 
ing its value. Hendricks v. Garrett, 
10 Ky. Op. 547. (2) Where nothing 
to the contrary appears, it will be pre- 
sumed that the dust arising from 
handling ground cereals is not essen- 
tially different in character from the 
dust arising from like cereals in the 
process of grinding or in their hand- 
ling before _ grinding. Barney v. 
Quaker Oats Co., 85 Vt. 372, 82 vG 113. 
(8) It will be presumed that the head 
of a tide-flat island which, in the 
thirty-one years succeeding an unau- 
thorized deed thereof, moved three 
thousand feet by erosion, moved 
twelve thirty- first's thereof in the 
twelve years intervening the deed 
and the act authorizing the sale of 
such flats. Van Dusen Inv. Co. v. 
Western Fishing Co., 63 Or. 7, 124 P 
677, 126 P 604. 

90. Masich v. American Smelting, 
etc., Co., 44 Mont. 36, 118 P 764 (an 
ore-crushing machine cannot be pre- 
sumed to be dangerous). 

91. Presumption as to existence of 

. common law in sister state or foreign 
-onntry see Common Law §§ 32-34. 
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can be no presumption that a condition which, while 
not extraordinary, is other than that which is us- 
ually found to exist, was present in any particular 


[§ 87] 18. Law of Sister State or Foreign Coun- 
try.°! The principles of administration which a court 
employs when it is called upon to decide a point 


according to the law of a foreign state or coun- 


92. Ga.—Gunn v. A. L. Wilson Co., 
20 Ga. A. 14, 92 SE 721. 

Ill.— Studer v. Chicago, ete., R. Co., 
186 Ill. A. 110. 
ate .—Gates v. Fauvre, (A.) 119 NE 

Ky.—Pittsburg, etc., R. Co. v. Grom, 
142 Ky. 51, 133 SW 977 156 


Mass.—Ufford  v. 
Mass. 65, 30 NE 360. 

Mo. —Biegie v. Chicago, Cort R. Co., 
159 Mo. A. 350, 140 SW 602 

gs v. Ford, 52 ‘Or. 288, 97 

SS. C.—Jonesville Mfg. Co. 
Southern R. Co., 77 S. C. 480, 58 SE 499. 

[a] Where there is any evidence (1) 
on the point the question becomes one 
of fact (Ufford v. Spaulding, 156 
Mass. 65, 30 NE 360), (2) and is not 
determinated by presumptions (Ham. 
v. St. Louis, etc., R. Co., 149 Mo. A. 
200, 1830 SW 407; Schweitzer v. Ham- 
burg-Amerikanische, ete, 149 App. 
Div. 900, 134 NYS 812). 

[b] In the face of evidence intro- 
duced to the contrary, there can be 
no presumption that the law of a 
foreign state is the same as te law 
of the forum. Pittsburg, etc., R. Co. 
v. Grom,.142 Ky. 51, 133 SW oT 

[c] Where the court can easily in- 
form itself of the contrary, the pre- 
sumption that a common law is in 
existence in a sister state does not 
obtain. Southern R. Co. v. Diseker, 
13 Ga. A. 799, 81 SE 269. 

93. Cuba R. Co. v. Crosby, 222 U. 
S. 473, 32 SCt 132, 56 L. ed. 274; 38 
LRANS -40; Wade v. Boone, 184 Mo. 
A. 88, 168 SW 360. 

Judicial ecmmisence of foreign law 
see infra XXII 

94. Uz. Seacumbertna Gaslight 
Co. v. West Virginia, etc., Gas Co., 
188 Fed. 585, 110 CCA 383. 

Cal.—Schwartz v. Panama R. Co., 
155 Cal. 742, 103 P 196. 

Conn.—Hoxie v. New York, etc., R. 
ae 82 Conn. 352, 73 A 754, 17 AnnCas 


ptt —Ellington v. Harris, 127 Ga. 
85, 56 SE 134, 119 AmSR 320; Thomas 
v. Clarkson, 125 Ga. 72, 54 SE CS 
LRANS 658. 

Ind.—Southern R. Co. v. Bliliott, 
170 Ind. 273, 82 NE 1051; Baltimore, 
etc., R. Co. v. Freeze, 169 Ind. oe 
82 NE 761; Gates v. Fauvre, (A.). 11 
NE 155; Cobe v. Malloy, 44 Ind. A. :. 
88 NE 620. 

Ky.—Murray v. Louisville, ete., R. 
Co:; 132 Ky. 336, 110 SW 334, 33 Kyl 


545, 

ass.—Miller v. Aldrich, 202 Mass. 
109, 88 NE 441, 132 AmSR 480; Ven- 
ner v. Farmers’ Nat. Bank, 192 Mass. 
§31, 78 NE 540. 

Mo.—Johnston v. Gawtry, 83 Mo. 
339: Brown v. Worthington, 162 Mo. 
A. 508, 142 SW 1082; Standard Leather 
Co. v. Mercantile Town Mut. Ins. 
Co., 131 Mo. A. 701, 111 SW 631; Jor- 
dan v. Pence, 123 Mo. A. 321, 100 SW 


529. 

N. H.—Kimball v. Kimball, 75 N. 
H. 291, 73 A 408. 

N. Y.—Fallon v. Mertz, 110 App. Div. 
755, 97 NYS 417. 

N. C.—Woods v. Western Union 
Tel. Co., 148 N. C. 1. 61 SE 653, 128 
AmSR 581; Hall v. Southern R. Co. 
146 N.C. 345, 59 SE 879. 

N. D.—Hanson v. Great Northern 
R. Co., 18 N. D. 324, 121 NW 78, 138 
AmSR 768. 

Tenn.—North Memphis Sav. Bank 


Spaulding, 


try, of which no evidénce is furnished, are com- 
monly stated in the phraseology of presumptions 
‘of law. In the entire absence of direct or circum- 
stantial evidence®? or of judicial cognizance,®* the 
common law, including equity,®* in a sister state 


v. Union Bridge, etc., Co., 188 Tenn. 
161, 196 Sw 492. 

Tex—Western Union Tel. Co. v. 
Fn ates 57 Tex. Civ. A. 8, 121 SW 


“Where nothing to the contrary 
appears, it will be presumed that the 
equity doctrine of a sister state is 
the same as that of the former where 
the courts of both states have an 
equity jurisdiction.” Johnston v. 
poet 83 Mo. 339, 342 (per Norton, 


95. Ala.—Corinth Bank, ete., Co. v. 
King, 182 Ala. 403, 62 S 704; Warrior 
Coal, etce., Co. v. National Bank of 
Augusta, 53 S 997; Wilkinson v. 
Buster, 124 Ala. 574, 26 S 940. 

Ark.—St. Louis, etc., R. Co. 
Brown, 67 Ark. 295, 54 SW 865. 

al.—McCormack v. McCormack, 
175 Cal. 292, 165 P 980; Cellulose 
Package Mfg. Co. v. Calhoun, 166 Cal. 
513, 137 P 238; Daggett v. rp apr 98 
Packing Co., 155 Cal, 762, 103 P 204; 
Peck v. Noee, 154 Cal. 351, 97 P 865; 
O’Sullivan v. Griffith, 153 Cal. 502, 
95. P 873, 96 P 323 

Goris aedcwidees hee es Co. 
Maaget, 86 Conn. 234, 85 A 583, res 
Casi913B 889; Hoxie v. New York, 
eter at, UCox 82 Conn. 352, 73 A 754, 
17 AnnCas 324. 

Ga.—Seaboard Air Line R. Co. v. 
Andrews, 140 Ga. 254, 78 SE 925) 
AnnCasi914D 165; Lay Vv. Nashville, 
ete., URA'Coy 113i Ga. 345, 62 SE 189; 
Bllington Vv. Harris, 127 Ga. 85, 56 
SW 184, 119 AmSR 320; Thomas v. 
Clarkson, 125 Ga. 72, 54 SE TTS 

ANS 658; Bailey v. Devine, 123 
Ga 653, 51 SE 603, 107 AmSR 15335 
Southern R. Co. v. Cunning rham, 123 
Ga. 90, 50 SE 979; Wells v. Gress, 
118 Ga. 566, 45 SE 418; Charleston, 
Stee Re Covey. sMiller,) 113" Gasi15, 
38 SE 338; Shores-Mueller Co. v. 
Bell, 21 Ga. A. 194, 94 SE 83. 

Ida.—Maloney  v. Winston Bros. 
Co., 18 Ida. cee 757, 111 P 1080, 1086, 
47 URANS 63 


Vv. 


The Forsyth’ v. Barnes, 228 Tl. 
326, 81 NE 1028, 10 AnnCas 710; 
Scholten v. Barber, 217 Ill. 148, 15 


NE 460 [aff 119 Ill. A. 241]; Schlee 
v. Guckenheimer, 179 Ill. 593, 54 NE 
302 [rev 76 Ill. A. 681]; Aubrey v. 
O’Byrne, 188 Ill. A. 601; New York 
Mutual L. Ins. Co. v. Devine, 180 Ill. 
A. 422; Hdwards v. Schillinger, 148 
LlovAl W227 Patt ue4bs Tm 260, ude 
1048]; Robinson v. Yetter, TASH TAS 
172 [aff 238 Ill. 320, 87 NE 363]; 
Coats v. / Chicago,s ete, SRO1Con wise . 
lll. A. 217; Crane v. Blackman, 126 
ill. A. 631; Joe Daviess County v. 
Staples, 108 Tl. A. 539. 
Ind.—Southern R. Co. v. Elliott, 
170 Ind. 273, 82 NE 1051 [transf (A.) 
81 NE 1180 ‘mem]; Penn Mut. L. Ins. 
Co. v. Norcross, 163 Ind. 379, 72 NE 
132; Baltimore, ‘ete., R. Co. v. Hollen- 
beck, 161 Ind. 452, 69 NE 136; Balti- 
more, etc., R. Co. v. Adams, 159 Ind. 
688, 66 NE 43, 60 LRA 396; Gates v. 
Wauvre, (A.) 119 NE 155; Swain v. 


Schild, (A.) 117 NE 933; Cleveland, 


ete., R. Co. v. Wolf, (A.) 114 NE 
236; Wallace v. Thompson, 49 Ind. 
A. 211, 97 NE 26; Krouse v. Krouse, 
48 Ind. A. 3, 95 NE 262; Midland Steel 
Co. v. Citizens’ Nat. Bank, 34 Ind. 
A. 107, 72 NE 290; Gates v. Newman, 
18 Ind. A. 392, 46 NE 654. 


Kan.—Harold v. Atchinson, etc., 
RCo 93" Khan---456) 142 P8283); 
Bershears vy. Nelson Distilling Co., 
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or a territory®® is presumed to be the same as 
the law of the forum,” especially where such state 


80 Kan. 194, 101 P 1011; Sykes v. 
Citizens’ Nat. Bank, 78 Kan. 688, 98 
P 206, 19 LRANS 665; St. Louis, etc., 
R. Co. v. Johnson, 74 Kan. 88, 86 FP 
156; Woolacott v. Case, 63 Kan. 35, 
64 P 965 

Ky.—Trent v. Norfolk, ete., R. Co., 
167 Ky. 319, 180 SW 7982; Blair v. 
Norfolk, ete., R. Co., 162 Ky. 833, 173 
SW 162; Horton v. Sherrill- Russell 
Lumber Co., 147 Ky. 226, 148 SW 
1053; Yellow Poplar Lumber Co. v. 
Tord, 141 ae 5, 131 SW 1010; Louis- 
ville, etc., Co. v. Massie, 138 Ky. 
449, 128 Swe 330; Louisville, ete., R. 
Co. v. Smith, 135 Ky. 462, 122 SW 
806; Murray v. Louisville, etc., 3 
Co., 132 Ky. 336, 110 SW 334, 33 Kyl 


5455 Arnett v. Pinson, 108 Sw 852, 33 | 


Kyl 36; Klenke v. Noonan, 118 Ky. 
436, 81 ‘SW 241, 26 KyL 305. 

Me. —Franklin Motor Car Co. v. 
Hamilton, 113 Me. 63, 92 A 1001; 
Jowett v. Wallace, ate "Me. 389, 92 A 
321, AnnCas1917A 75 

Md.—Bristol ee “y. Baltimore, 
ete., R. Co., 99 Md. 661, 59 A 134, 105 
AmSR 321. 

Mass.—Cogliano v. Ferguson, 228 
Mass. 147, 117 NE 45; Klotz v. Pan- 
American Match Co., 221 Mass. 38, 
108 NE 764, AnnCasi917D 895; Le- 
mieux Vv. Boston, CLC AIR, WCOs ea 
Mass. 399, 106 NE 992; Woodward v 
Woodward, 216 Mass. i, 102 NB 921; 
Holden v. McGillicuddy, 215 Mass. 
563, 102 NE 923; Levy v. Downing, 
213 Mass. 334, 160 NE 638; Jones v. 
New York, etc., RiGo:, 210 Mass. 521, 
98 NE 607; Wallace v. New York, 
ete., R. Co., "208 Mass. 16, 94 NE 306; 
Parrot v. Mexican Cent. R. Cow 207 
Mass. 184, 983 NE 590, 34 LRANS 261; 
Reagan v. Union Mut. L. Ins. Co., 207 
Mass. 79, 92 NE 1025; Cormo v. Bos- 
ton Bridge Works, 205 Mass. 366, 91 
NE 313; Miller v. Aldrich, 202 Mass. 
109, 88 NE 441, 1382 AmSR 480; Com. 
v. Stevens, 196 Mass. 280, 82 NE 33, 
124 AmSR 555; Atty.-Gen. v. Supreme 
Council A. L. H., 196 Mass. 151; 81 
Hodgkins v. Bowser, 195 
80 NE 796; Cherry v. 
Sprague, 187 Mass. 113, 72 NE 456, 
105 AmSR 381, 67 LRA 33; Callender, 
etc., Co. v. Flint, 187 Mass. 104, 72 
NE 345; Hazen v. "Mathews, 184 Mass. 
388, 68 NE 838; Kelley v. Kelley, 161 
Mass. 111, 36 NE 837, 42 AmSR 389, 
25 LRA 806. 

Minn.—Beard v. Chicago, ete., R. 
Co., 184 Minn. 162, 158 NW 815, LRA- 
19168 866; Farmers’ State Bank v. 
Walch, 133. Minn. 230, 158 NW 253; 
Twin City Box Factory v. Adirondack 
F. Ins. Co., 114 Minn. 475, 131 NW 
497; Headline v. Great Northern R. 
Co., 113 Minn. 74, 128 NW 1115. 

Mo. —Stronghur ‘st First Nat. Bank’ 
v. Kirby, 175 SW 926; Wentz v. Chi- 
cago, etc., R. Co., 259 Mo. 450, 168 SW 
1166, AnnCas1916B 317; Cherry v. 
Cherry, 258 Mo. 391, 167 SW 539, Ar- 
mor v. Frey, 253 Mo. 447, 161 SW 829; 
Plattsburg First Nat. Bank v. Fry, 168 
Mo. 492, 68 SW 348; A. G. Edwards 
Brokerage Co. v. Stevenson, 160 Mo. 
516, 61 SW 617; Burdict v. ‘Missouri, 
etc., R.’Co., 123 Mo. 221, 27 SW 4538, 
45 ‘AmSR 528, 26 LRA 384; Benne 
v. Schnecko, 100 Mo. 250, 13 SW 82; 
Stakebake v. Union Pac. R. Con (A.) 
185 SW 1166; Watson v. Union Pac. 
R. Co., (A.) 178 SW 871; Sager: v. 
Tllinois Cent. R. Co., 190 Mo. A. 524, 
176 SW 232; Davis v. McColl, 179 Mo. 
A. 198,166 SW 1113; Atwater v. A, G. 
Edwards Brokerage Co:, 147. Mo. A: 
436, 126 SW 823; Laddonia Bank vy. 
Bright- Coy Commn. Co., 139 Mo. A. 
110, 120 SW 648; Tennent v. Union 
@ent.. i; ins.) Co.,» 133\) Mo. “A: 1345; 
112 SW 1754; Jordan v. Pence, 123 
Mo. A. 321, 100 SW 529; Price v. 
Clevenger, 99 Mo. A. 536, 74 Sw 894; 
Gaylord v. Duryea, 95 Mo. A. 574, 69 
rang 607; Searles v. Lum, 81 Mo. A. 

N. H.—Trafton v. Garnsey. 78 N. H. 
256, 99 A 290; Kimball v. Kimball, 75 
N. H. 291, iN ee Ela v. Ela, 70 
N. H. 163, 47 A 41 


‘NYS 827 [aff 21 Misc. 757, 48 
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N. J.—Bodine v. Berg, 82 N. 
662, 82 A 901, 40 LRANS 65, AnnCas 
1913D 721. 

N. © op oternatipnal Text Book Co. 
v. Connelly, 206 N. 188, 99 NE 722, 
42 LRANS 1115; Nouenwonth Vio Mor- 
gan, 205 N. Y. 298, 98 NE 490, 51 
LRANS 56 [rev 143 App. Div. 648, 128 
NYS 196 (aff 71 Mise. 214, 128 NYS 
£98)]; Robb v. Washington, etc., Col- 
lege, 185 N. Y. 485, 78 NE 359 [mod 
and aff 103 App. Div. 327, 93 NYS 
92]; In re Hulbert, 160 N. Y. 9,54 NE 
571 [rev 388 App. Div. 323, 57 NYS 
38]; Ohl v. Standard Steel Sections, 
179 App. Div. 637, 167 NYS 184: 
Davidson v. Ream, 178 App. Div. 362, 
164 NYS 10387 [aft 97 Misc. 89, 161 
NYS 73]; Baltimore, etc., R. Co. v. 
Lowenstein, 171 App. Div. 137, 157 
NYS 5; Burton v. New York Cent. 
ete.,” R. §Co., 14% App. Div. 557;. 132 
NYS 628 [aff 210 N. Y. 567 mem, 104 
NE 1127 mem]; Fallon v. Mertz, 110 
App. Div. 755, 97 NYS 417; Robb v. 
Washington, etc., College, 103 App. 
Div. 327, 93 NYS 92 [aff 185 N. Y. 485, 
78 NE 359]; Cincinnati Fifth Nat. 
Bank v. Woolsey, 31 App. Div. 61, 52 
NYS 
148]; Goodman v. Mercantile Credit 
Guarantee Co., 17 App. Div. 474, 45 
NYS 508; Di Mombercelli v. Van 
Riper, 87 Mise. 453, 150 NYS 841 [aff 
167 App. Div. 926, 152 NYS eae 
Matter of Kutter, 79 Misc. 74, 13 
NYS 693; Matter of Schofield, 72 Mise 
281, 129 NYS 190; Boston Dairy Co. 
v. J. H. Jones Corp, 72 Mise. 17, 129 
NYS 70; Patton v. Patton, 67 Misc. 
404, 123 NYS 329; Ernst v. Elmira Mu- 
Bee Impr. Co., 24'*Misc. 583, 54 NYS 


N. C.—Carpenter v. Hanes, 167 N. 
C. 551, 83 SE 577; Harden v. Chesa- 
peake, etc., R. Co., LSTUNE ICl38, 
72 SE 1042; Miller ‘v. Atlantic Coast 
Line-R. Co., 154 N. C. 441, 70 SE 
838; Roberts v. Pratt, 152 N. C. 731, 
68 SE 240; Woods v. Western Union 
Tel. Co., 148 N. C. 1, 61 SE 658, 128 
AmSR 581; Hall v. Southern R. Co., 
146 N. C. 345, 59 SE 879; Terry v. 
Robins, 128 N. C. 140, 38 SE 470, 83 
AmSR 663. 

N. D.—Pratt v. Pratt, 29 N. D. 531, 
151 NW 294; Hanson v. Great Nor- 
thern’R. Co:, 18 ND) 324, 121° NW: 
78, 1388 AmSR 768. 

Okl.—Palmer v. Noe, 48 Okl. 450, 
150 P 462; Marx v. Hafner, 46 Okl. 
453, 149 P 207, AnnCas1917B_ 656; 
Schlotterbeck v. ‘Schwinn, 23 Okl. 681, 
103 P 854, 

Or.—Garetson Lumber Co. v. Hin- 
son, 69 Or. 605, 140 P 633; Bllis v. 
Abbott, 69 Or. 234, 138 P 488; Long 
v. Dufur, 58 Or. 162, 113 PB 59; De 
Vall v. De Vall, 57 Or. 128, 109 P 
755,:110: P ‘706; Scott v. Ford, 52 Or. 
288 | 97GP 99% 

Henderson, 42 Pa. Super. 1 [aff 231 
Pa. 82, 79 A 782]. 

R. L—O’Donnell v. Johnson, 36 R. 
I. 308, 90 A 165 

Ss. C. —Gilliland v. Southern R. Co., 
85 S. 26, 67 SE Yo. 137 AmSR 861, 
27 LEANG 1106; Taber v. Seaboard 
Air HinevR:. Co. ShUSVO.131 7% 262) (Sh 
511; Jonesville Mfe. Co. v. Southern 
R. Co., 77 S. C. 480, 58 SE 422. 

Tex_— Western Union Nel Cokeiv. 
Bailey, (Civ. A.) 184 SW 519; West- 
ern Union Tel. Co. v. Parsley, '57 Tex. 
Civ. A. 8, 121 SW 226; Wingo v. Rud- 
der, (Civ. A.) 120 sw 1073; Atchison, 
ete, R. 'Co.°v.. Smythe; 55 Tex: Civ. 
A, 557, 119 SW 892; Kin Kaid v. Buck, 
(Civ. A.) 119 SW 3845; Kin Kaid v. 
Lee, 54 Tex. Civ. A. 622, 119 SW 
342; El Paso, ete., R. Co. v. Smith, 50 
Tex. Civ. A. 10, 108 SW 988. 

Utah.—In re Campbell, 173 P 688; 
Grow v. Oregon Short Line R. Co., 
pp 160, 138 P 398, AnnCasi915B 


Va.—Moreland v. Moreland, 108 
Va. 93, 60 SE 730; Frank v. Gump, 
104 Va. 306, 51 SE 358. 


Wash.—Plath v. Mullins, 87 Wash.| Mathieson v. 


403, 151 P '811; 
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has been at one time part of the sovereignty 


J. L.| Bank v. Wright, 85 Wash. 460, 148 


P 769, AnnCas1917D 381; Colpe v. 
Lindblom, 57 Wash. 106, 106 P 634; 
aiiel v. Guis, 51 Wash. 93, 98 P 
100. 

Wis.—Elmergreen v. Weimer, 138 
Wis. 112, 119 NW 836. 

{a] Unless it is known as a his- 
torical fact that a foreign state was 
settled from countries other than 
those which are the source of the 
common law and were subject to 
crganized and civilized communities 
emanating from jurisdictions other 
than those from which the common 
law is obtained, the presumption is 
that the law of a foreign state is the 
same as that in Missouri except as 
to statute. Gna ek te v. Illinois 
oat R. Co., 155 Mo. A. 163, 134 SW 


96. U.S.—Brooks v. Central Sainte 
Jeanne, 228 U. S. 668, 33 SCt 700, 57 
L. ed. 1025. 

Kan.—St. Louis, ete, R. Co. v. 
Johnson, 74 Kan. 83, 86 P 156; In re 
Hess, 5 Kan. A. 882, 48 P 596. 30 

N. 


Y.—Goodwin v. Goodwin, 
Wellington Nat. 


Mise. 303, 141 NYS 175. 
Okl, —-Keagy Vv. 
Bank, 12 Okl. 33, 69 P 811. 


Tex.—H1 Paso, ete, R. Co. v. 
ee 50 Tex. Civ. A. 10, 108 SW 
fa] The construction placed on. 


the common law by the supreme 
court of a territory is presumed to 
be the same as that of the supreme: 
court of the United States. El Pase, 
ete., R. Co. v. Smith, 50 Tex. Civ. A. 
10, 108 SW 988. 

97:1) U.4Si==St- Louis, ete., R. Co. v. 
Loughmiller, 193 Fed. 689. 

Ga.—Seaboard Air-Line R. Co. v. 


Andrews, 140 Ga. 254, 78 SE 925, 
“AnnCas1914D 165; Lay v. Nashville 
etc,,; Rw CO.; 


131 Ga. 345, 62-SH 189; 
Southern R. Co. v. Diseker, 13 Ga. A. 
799, 81 SE 269. 

Til.—Scholten v. Barber, 217 Ill. 
148, 75 NE 460; Shannon v. Wolf, 
173 Ill. 253, 50 NE 682; South Bend 
Police Pension Fund vy. Railway 
Ticket Protective Bureau, 175 Ill. A. 
464; Reid v. Northern Lumber Co., 
146 Ill. A. 371; News Pub. Co. v. As- 
sociated Press, 114 Ill. A. 241; Strauss 
v. ech ne Exch. Nat. Bank, 72 Til. 


A. 

Ind.—Irose v. Balla, 181 Ind. 491, 
104 NE 851; Baltimore, ete.nGR: Co. 
v. Freeze, 169 Ind. 370, 82 NE 761; 
Cooley v. Kelley, (A.) 96 NE 638: 
Bierhaus v. Western Union Tel. Co., 
8 Ind. A, 246, 34 NE 581. 

Towa.—Rudolph Hardware Co. v. 
Price, 164 Iowa 353, 145 NW 910, 
AnnCas1916D 850 ; Putbrees v. 
James, 162 Iowa 618, 144 NW 607. 

Ky.—-Blair v. Norfolk, etc.; R. Co.,. 
162 ee 833, 173 SW 162; Miles v. 
Brown, 1438 Ky. Beh eT EXS Siw 1001; 
Louisville, ete, R. Co. v. Smith, 135 
Ky. 462, 122 SW 806; Arnett v. Pin- 
son, 108 SW 852, 33 KyL 36. 

Me.—Carpenter v. Grand Trunk R. 
Co., 72 Me. 388, 39 AmR 340. 

Mass. —Lemieux v. Boston, etce., 
R. Co., 219 Mass. 399, 106 NE 992; 
Atty. ~Gen. v. Supreme Council A. iw 
H., 196 Mass. 151, 81 NE 966; Venner 
v.’ Farmers’ Nat. Bank, 192 Mass. 
531, 78 NE 540; McIntyre v. Boston, 
evi R. Co., 163 Mass. 189, 39 NE 

Minn.—Beard v. Chicago, ete. R. 
Co., 134 Minn. 162, 8 NW 815, 
LRA1916F 866; Farmers’ State Bank 
v. Walch, 133 Minn. 230, 158 NW 
253; Twin City Box Factory v. Adir- 


ondack F. Ins. Co., 114 Minn. 475, 
131 NW 497. 

Mo.—Orthwein v. Germania Il. 
Ins. Co., 261 Mo. 650, 170 SW 885; 


Lyons y. Metropolitan StR.1 Co, 
253 Mo. 148, 161 SW 726, AnnCas 
1915B 508; Rashall v. St. Louis, ete, 
R. Co., 249 Mo. 509, 155 SW (426; 
Thompson v. St. Louis Southwestern 
R. Co., 2438 Mo. 336, 148 SW 484; 
St. Louis, ete., R. Co. 


German American/219 Mo. 542, 118 SW 9; Brown v. 
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of the forum,?® and has 


or work a forfeiture.2 The same 
Worthington, 162 Mo. A. 508, 142 SW 
1082; Biggie v. Chicago, etc, R. Co., 
159 Mo. A. 350, 140 SW 602; Hubbard 
v. Mobile, ete., R. Co., 112 Mo. A. 459, 
oY 52; Bain v. Arnold, 33 Mo. A. 

Nebr.—Bethel v. Pawnee County, 
95 Nebr. 203, 145 NW 363. 

N. H—Connecticut Valley Lumber 
Co. v. Maine Cent. R. Co., 78 N. H. 
553, 103 A 263. 

N. . Y.—Robb v. Washington, ete., 
College, 185 N. Y. 485, 78 NE 359; 
Matter of Van Kleeck, 95 Misc. 40, 
158 NYS 539; Di Mombercelli v. Van 
Riper, 87 Misc. 453, 150 NYS 841 [aff 
167 App... Div. 926, 152. NYS 1107]; 
Geduld v. Baltimore, etc.,. R: “Co.; 70 
Mise. 495, 127 NYS 317. 

N. C.—Miller v. Atlantic Coast 
Line R. Co., 154 N. C. 441, 70 SE 838; 
State v. Patterson, 24 N. CG. 346, 38 
ep 699. 

D.—Pratt v. Pratt, 29 N. D. 531, 
151, NW 294. 
Sh aan v. Dewell, 32 Oh. Cir. 


Okl.—Stewart v. Commonwealth 
Nat. Bank, 29 Okl. 754, 119) R206: 

Pa.— Cape May Real Estate Co. v. 
Henderson, 231 Pa. 82, 79 A 982; Lin- 
ton v. Moorhead, 209 Pa. 646, 59 A 
264; Peter Adams Paper Co. v. Cas- 
sard, 206 Pa. 179, 55 A 949; Musser 
v. Stauffer, 178 Pa. 99, 35 A 709; Stod- 
dart... Myerss oc, Pas. Supers 179; 
Howard v. American Express. Co., 
47 Pa. Super. 416; Interstate Distrib- 
uting Co. v. Connell, 46 Pa. Super. 
551; Aurora Automatic Mach. Co. v. 
Reading Standard Co., 19 Pa. Dist. 
363. 


Ss. C.—Gilliland v. Southern R. 
Co., 85 S. C. 26, 67 SE 20, 137 AmSR 
861, 97 LRANS 1106; Taber v. Sea- 
board Air Line R. Co., St SHO. Sis, 
62 SE. 311. 

S. D.—Iowa L. & T. Co. v. Schnose, 
TOMSAED 248) LOSEIN Woe, oC ANN EAS 
255; Baird v. Vines, 18 Ss. D. 52, 99 
NW 89; Morris v. Hubbard, 10 S. D. 
259, 72 NW 894. 

Tex.—Western Union Tel. Co. v. 
White, (Civ. A.) 162 SW 905; Hous- 
ton, ete., R. Co. v. Fife, (Civ. "A.) 147 
Sw 1181: Springfield Third Nat. Bank 
vy. National Bank of Commerce, (Civ. 
A.) 139 SW 665; El Paso, etc., R. Co. 
v. Smith, 50 Tex. Civ. A. 10, 108 SW 
988 

Va.—Mountain Lake Land Co. v. 


Bair, 109 Va. 147, 68 SE 751; Norfolk, 
OLGr En (COMA. Denney, 106 Va. 383, 
56 SE 321. 


Wash.—Clark v. es ne Wash. 
376, 80 P 556, 107 AmSR 8 

Wi s.—Hamley Veo ae pes Wis. 533, 
156 NW 968. 

“In the absence of proof to the con- 
trary, the law of another State or 
country is presumed to be like our 
common law, but it is not presumed 
to be like our statute.” Jowett v. 
Wallace, 112 Me. 389, 92 A 321, Ann 
‘Casi917A 754. 

[a] The humanitarian rule is a 
common law, and not a statutory, 
rule, and, in the absence of proof to 
the contrary, it will be presumed 
that it is recognized in a common- 
jaw sister state. Shelton v. Metro- 
politan St. R. Co., 167 Mo. A. 404, 151 
SW 493 

[b] The validity of slave mar- 
tiages not having been settled in 
Massachusetts, the courts of that 
state could not presume that the 
common law of North Carolina was 
the same as the law of Massachu- 
setts. Merrick v. Betts, 214 Mass. 
223, 101 NP 131. 

[ec] Common law of forum, not of 
England.—The law of a foreign state 
is presumed to be the same as the 
common law of this state, and_not 
the same as the common law of Eng- 
land. Spencer v. Busch, 50 Misc. 284, 
98 NYS 690. 

[ad] In the absence of evidence of 
the construction which the court of 


adopted a 
system of jurisprudence,?® unless 
sumption of similarity would impose a penalty,2 


EVIDENCE 


similar 
such an as- 


presumption of 


a sister state has placed on the com- 
mon-law doctrine of fellow servants, 
it is presumed that the doctrine re- 
ceives the same construction that is 
placed on it by the courts of Texas. 
Missouri, etc, R. Co. v. Wise, (Civ. 
A.) 106. SW. 465 [aff 101, Tex 
459, 109 SW 112 (app dism 216 U. S. 
616, 30 SCt 576, 54 L. ed. 639) ]. 

[fe] The presumption is rebut- 
table.—Connecticut Valley Lumber 
Co. v. Maine Cent. R. Co., 78 N. H. 
553, 103 A 263. 

98. State v. Patterson, 24 N. C. 
346, 38 AmD 699; Moton v. Dewell, 32 
Oh Cir 2 Ct, 35: 

99. Whitfield v. Louisville, ete., 
KR. Co: (Gar, A. 968,,'66 SH 973: Ten- 
nent v. Union Cent. L. Ins. Co., 133 
Mo. A. 345, 112 SW 754; Davidson 
v. Ream, 178 App. Div. 362, 164 NYS 
1037; Dormitzer v. German "Sav., etc., 
Soe., 23 Wash. 132, 62 P 862. 

1. Louisiana, ete., R. Co. v. Phelps, 
70 Ark. 17, 65 Sw 709; Atchison, etce., 
R. Co. v. Betts, 10 Colo. 431, ae 
821; Bird v. Olmstead, (Tenn. Ch. A.) 
53 SW 978; Tempel v. Dodge, 89 Tex. 
69, 32 SW 514, 33 SW 222; Houston, 
ete., R. Co. v. Baker, 57 Tex. 419; 
Porcheler v. Bronson, 50 Tex. 555. 

2. Ark.—Grider v. Driver, 46 Ark. 


50. 
SiMe Cee v. Scannell, 13 Cal. 
tiawall, —Hawaiian Trust, etc., Co. 
Ltd. v. Barton, 16 Hawaii 394 
Tll.—Smith v. Whitaker, 23 Ill. 367. 
Iowa.—Camphell v. Campbell, 129 
Iowa 317, 105 NW 583; Fred Miller 


Brewing Co. v. De France, 90 Iowa 
395,57 NW 959. 


Ky.—Crozier v. Bryant, 4 Bibb 
174. 
Mass.—Hodgkins v. Bowser, 195 


Mass. 141, 80 NE 796. 

Mich.—Worthington v. Hanna, 
Mich. 530. 

N. Y.—Harris v. White, 81 N. Y. 
532; Cutler v. Wright, 22 'N. er tS 
Sullivan v. Babcock, 63 HowPr 120. 

S. D.—Iowa L. & 'T. Co. v. Schnose, 
Ay S. D. 248, 103 NW 22, 9 AnnCas 
5D. 
ear eae v. Augustine, 23 Wis. 
383. 

3. U. S.—Panama Electric R. Co. 
v. Moyers, 249 Fed. 19, 161 CCA 79. 


23 


Cal.—Murphy v. Murphy, 145 Cal. 
482, 78 P 1053; Blouchman Com- 
mercial, etc., Bank v. Ketcham, (A.) 
171 P 1084 


Tll.—South Bend Police Pension 
Fund v. Railway Ticket Protective 
Bureau, 175 Ill. A. 464 

Md.—Prince de Bearn v. Winans, 
111 Md. 434, 74 A 626; Hammond v. 
ROO th Exp. Co., 107 Mad. 295, 68 
A 496. 

Mass.—Secoulsky v. Oceanic Steam 
Nav. Co., 223 Mass. 91 85s 112 NE 
151; Davis v. Cress, 214 Mass. 379, 
101 NE 1081; Procter v. Atlantic Fish 
Co., 208 Mass. 351, 94 NE 281; Gor- 
don v. Knott, 199 Mass. 173, 85 NE 
184, 19 LRANS 762; Mittenthal v. 
Mascagni, 183 Mass. 19, 66 NE 425, 
97 AmSR 404, 60 LRA 812. 

N. H.—Connecticut Valley Lum- 
ber Co. v. Cent. R. Co., 78 N. H. 553, 
103 oe 263. 

N. Y.—Savage v. O’Neil, 44 N. Y. 
298; John Clarke Est. v. New York, 
165 App. Div. 873, 151 NYS 714; 
Schweitzer Vv. Hambure- Amerika- 
nische Packetfahrt Actien Gesell- 
schaft, 149 App. Div. 900, 134 NYS 
812; Stokes v. Macken, 62 Barb. 145; 
Townsend v. Van Buskirk, 33 Misc. 
287, 68 NYS 512; Arbury v. De Niord, 
152 NYS 763; Vazakas v. Vazakas, 109 
NYS 568; Mackey vy. Mexican Cent. 
eos, 78 NYS 966. 

N. C.—State v. Richmond, etce., R. 
Cok, 72) Ni CCl 7634: 

Pa.—Linton v. Moorhead, 209 Pa. 
646, 59 A 264; Cape May Real Hstate 
CofAv Worthington, 42 Pa. Super. 7; 
Cape May Real Estate Co. v. Bennett, 
42 Pa. Super. 6; Cape May Real Estate 
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similarity is extended to foreign countries,? except 
those which have essentiall 
and even with respect to such a country it has been 


different institutions,* 


Co. v. Henderson, 42 Pa. Super 1 [aff 
23d” Pa. 82,19 - A Vee |. 

Tex.—Mendiola v. Gonzales, (Civ. 
A.) 185 SW 3889. 

Wash.—Pitt v. Little, 58 Wash. 355, 
108 P 941; Daniel v. Gold Hill Min. 
Co., 28 Wash. 411, 68 P 884. 

Wis. —White v. Minneapolis, eee 
R. Co., 147 Wis. 141, 133 NW 148 
Rie C’—Macaulay v. O’Brien, 5 B. -@ 
en a ree ee v. Martin, 38 U. C. 

[a] The presumption extends only 
to England and sister states which 
have derived the common law from 
England. Schweitzer v. Hamburg- 
Amerikanische Packetfahrt Actien 
Gesellschaft, 149 App. Div. 900, 134 
NYS 812. 

[b] The statute law of Canada can- 
not be presumed to be the same as 
the statute law of an American state. 
Arbury v. De Niord, 152 NYS 763. 

{c] The bankruptcy law of China is 
presumed to be the same as that of 
the United States. Fletcher v. Mur- 
ray Commercial Co., 72 Wash. 525, 
130 P 1140. 

{d] The courts of Texas indulge the 
presumption that the law in Mexico 
is the same as in Texas. Mendiola v. 
Gonzales, (Civ. A.) 185 SW 389; Con- 
best v. Glenn, (Civ. A.) 142 SW 412. 

[e] Recognition of foreign laws in 
the forum.—In the absence of any 
positive rule affirming or denying the 
operation of foreign laws, courts, will 
presume the tacit adoption of them 
by their own government, unless they 
are repugnant to its policy or preju- 
dicial to its interest. State v. Rich- 
mond, etc., R. Co., 72 N. C. 634 

{f] Limit of rule.—No assumption 
will be made regarding the law of a 
foreign country which would avoid a 
transaction. Western Union Tel. Co. 
v. Way, 83 Ala. 542, 4 S 844; Smith 
v. Whitaker, 23 Ill. 367. 

4, Panama Hlectric R. -Co. 
Moyers, 249 Fed. 19, 161 CCA 79; Co: 
lumbia-Knickerbocker Trust Co. Ve 
Abbot, 247 Fed. 833, 160 CCA 55 [cer- 
tiorari den 39 SCt 6 mem]; Banco de 
Sonora v. Bankers’ Mut. Casualty Co., 
124 Iowa 576, 100 NW 532, 104 AmSR 
oe Booth v. Scott, (Mo.) 205 SW 


32an the case at bar the court was 
dealing with the law of Cuba, a coun- 
try inheriting the law of Spain, and, 
we may presume, continuing it with 
such modifications as later years may 
have brought. There is no general 
presumption that that law is the same 
as the common law. We properly 
tay say that we all know the fact 
to be otherwise. Goodyear ‘Tire, 
ete., Co. v. Rubber Tire Wheel Co., 
164 Fed. 869. Whatever presumption 
there is is purely one of fact, that 
may be corrected by proof. There- 
fore the presumption should be lim- 
ited to cases in which it reasonably 
may be believed to express the fact. 
Generally speaking, as between two 
common law countries, the common 
law of one reasonably may be pre- 
sumed to be what it is decided to be 
in the other, in a case tried in the 
latter state. But a statute of one 
would not be presumed to correspond 
to a statute in the other, and when 
we leave common-law territory for 
that where a different system pre- 
vails, obviously the limits must be 
narrower still. Aslanian v. Dostu- 
mian, 174 Mass. 328, 54 NE 845, 75 
AmSR 348, 47 LRA 495; Crashley v. 
Press Pub. Co., 179 N. Y. 27, 71 NE 
258, 1 AnnCas 196; Savage v. O’Neil, 
44 N.Y. 298.” Cuba R. Co. v. Crosby, 
222 U. S: 473, 32 SCt 132, 56 L. ed. 
274, 38 LRANS 40 [rev 170 Fed. 369, 
SoC CATS 39 (aff 158 Fed 144)]. 

fa] There is no such presumption 
with respect to the law of: (1) Cuba. 
Cuba R. Co. v. Crosby, 222 U. S. 473, 
32 SCt 132, 56 Li. ed. 274, 38 LRANS 
40 [rev 170 Fed. 369, 95 CCA 539 (aff 
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presumed that a contract creates liability therein.’ | statute law of the forum and that of a sister state 


Many authorities hold that the same presumption of 


uniformity may be indtlged with 


158 Fed. 144)]; The Miguel di Lar- 
rinaga, 217 Fed. 678. (2) France. 
Barrielle v. Bettman, 199 Fed. 838. 
(8) Mexico. Parrot v. Mexican Cent. 
R. Co., 207 Mass. 184, 98 NE 590, 34 
LRANS 261; Booth v. Scott, (Mo.) 205 
SW 688; Lucia Min. Co. v. Evans, 146 


App. Div. 416, 181 NYS 280. But see 
Texas cases supra note 3. (4) 
Turkey. Aslanian v. Dostumian, 174 


ss. 328, 54 NE 845, 75 AmSR 348, 
47 LRA 495. 

[b] Netherlands.—In the absence 
of evidence as to the law of the 
United Netherlands, adopted in New 
Netherlands, it will not be presumed 
that a deed bounded by the seashore 
included land beyond high watermark, 
John Clarke Est. v. New York, 165 
App. Div. 873, 151 NYS 714. 

5. Parrot v. Mexican Cent. R. Co., 
207 Mass. 184, 93 NE 590 (Mexico). 

6. Cal.—In re Pusey, 177 Cal. 367, 
170 P 846; In re Hartenbower, 176 
Cal. 400, 168 P 560; McCormack v. 
McCormack, 175 Cal. 292, 165 P 930; 
Pabst v. Shearer, 172 Cal. 239, 156 P 
466; In re Warner, 167 Cal. 686, 140 
P 683; Cellulose Package Mfg. Co. 


497, 129 P 781, 
1112; Lilly-Brackett Co. ; 
mann, 157 Cal. 192, 106 P 715, 21 Ann 
Cas 1279; Matter of Hancock, 156 Cal. 
804, 106 P 58, 184 AmSR 177; Schwartz 
v. Panama R. Co., 155 Cal. 742, 103 P 
196; Peck v. Noel, 154 Cal. 351, 97 P 
O’Sullivan v. Griffith, 153 Cal. 


14 244,  73:0P.1000, 140, Gal. 4294, 
74 P 136; In re Richards, 138 Cal. 524, 
65 P 1084; Bobard v. Dickenson, 131 
Cal. 162, 63 P 162; Pierce v. Southern 
Pac. Co., 120 Cal. 156, 47 P.874, 52 P 
302, 40 LRA 350; Cavallaro v. Texas, 
éte., R. Co., 110 Cal. 348, 42 P 918, 52 
AmSR 94; Kimball v. San Francisco 
Super, Ct. (A.) 177 P 488; Gault v. 
Wiens, 32 Cal. A. 1, 161 P 996;' Fox v. 
Mick, 20 Cal. A. 599, 129 P 972; Wil- 
son v. Durkee, 20 Cal. A. 492, 129 P 
617; Rideout v. National Homestead 
Assoc., 14 Cal. A. 349, 112 P 192; Juse- 
tis: v. Atchison, etc., R. Co., 12 Cal. A, 
639, 108 P 328; Clairmonte v. Napier 
Motor Co., 11 Cal. A. 265, 104 P 712. 

D. C.—Howard v. Chesapeake, ete., 
R. Co., 11 App. 300. 

Ida.—Douglas v. Douglas, 22 Ida. 
366, 125 P 796; Maloney v. Winston 
Bros. Co., 18 Ida. 740, 111 P 1080, 47 
LRANS 634 . 

Tll.—Nehring v. Nehring, 164 Ill. 
A, 527. 

Ind. T.—Wilhite v. Skelton, 5 Ind. 
T. 621, 82 SW 982. 

Towa.—Calhoun v. Taylor, 178 
Towa 56, 159 NW 600; Secor v. Siver, 
165 Iowa 673, 146 NW 845; Rudolph 
Hardware Co. v. Price, 164 Iowa 353, 
145 NW 910, AnnCasi1916D 850; 
Putbress v. James, 162 Iowa 618, 144 
NW 607; Lefebure v. American Ex- 
press Co., 160 Iowa 54, 189 NW 1117; 
Condit v. Johnson, 158 Iowa 209, 139 
NW 477; Crans v. Durdall, 154 Iowa 
468, 184 NW 1086; Morril v. Bentley, 
150 Iowa 677, 1830 NW 734, 126 NW 
155; Anderson v. Thero, 139 Towa 632, 
118 NW _ 47; Varner v. Interstate 
Bxch. 188 Iowa 201, 115 NW 1111; 
Campbell v. Campbell, 129 Iowa 317, 
105 NW 588; Banco de Sonora v. 
Bankers’ Mut. Casualty Co.. 124 Iowa 
576, 100 NW. 682, 104 AmSR 3867; 
MeMillan v. American Express Co., 
123 Iowa 236, 98 NW 629; Barringer 
v. Ryder, 119 Iowa 121, 98 NW 56; 
Bresser v. Saarman, 112 Towa 720, 
84 NW 920: Tolman v. Janson, 106 
Towa 455, 76 NW 732; Sieverts v. 
National Benev. Assoc., 96 Iowa 710, 
64 NW 671; Peck v. Parchen, 52 Iowa 


46, 2 NW 597. 
Kan.—Newton v. New York IL. 
Ins. :Co., 95.Kan. 427, <487P! 619; 


Nichols v. Bryden, 86 Kan. 941, 122 
P 1119; Bershears v. Nelson Dis- 


respect to the : 


tilling Co., 80 Kan, 194, 101 P 1011; 
Galva First Nat. Bank v. Nordstrom, 
70 Kan, 485, 78 P 804; Mutual Home, 
ete., Assoc. v. Worz, 67 Kan. 506, 73 
P 116; Poll v. Hicks, 67 Kan. 191, 72 
P 847; Woolacott v. Case, 63 Kan. 
35, 64 P 965; Furrow v. .Chapin, 13 
Kan. 107; Heery v. J. L. Mott Iron 
Works Co., 62 P 904; Thomen y. Sul- 
livan, 60 P 755; In re Hess, 5 Kan, A. 
768, 48 P 596; Scott v. Beard, 5 Kan. 
A. 560, 47 P 986, 

La.—Mulling v. Jones, 142 La. 300, 
76 S 720; Commercial Nat. Bank v. 
Sanders, 139 La. 622, 71 S 891; San- 
Cer v. Hunt, 40 La. Ann. 766, 5 


Mo.—St. Joseph, 6tCi) he. COn Ne 
Elwood Grain Co., 199 -Mo. A. 432, 
203 SW 680; Fehrenbach Wine, etc., 


‘Co. v. Atchison, etc., R. Co., 182 Mo. 


A. 1, 167 SW 631; Madden v. Missouri 
Pac. Ri Co., 167 Mo. A. 143, 151 SW 
489; Sams v. Armstrong, 8 Mo. A. 
873 mem. Contra Nennon v. Chicago, 
as) R. Co., 105 Mo. A. 540, 80 SW 


Nebr.—Bethel v. Pawnee County, 
95 Nebr. 208, 145 NW 363; Staley v. 
State, 87 Nebr. 539, 127 NW _ 878; 
Bannard v. Dunean, 79 Nebr. 189, 112 
NW 353, 126 AmSR 661; Cook v. 
Chicago, ete., R. Co., 78 Nebr. 64, 110 


NW 718; Schmitt v. Mahoney, 60 
Nebr. 20, 82 NW 99; Pennsylvania 
Co. v. Kennard Glass, etc., Co., 


Nebr. 435, 81 NW 372; Welton v. 
Atkinson, 55 Nebr. 674, 76 NW 473, 
70 AmSR 416; Hallam ‘v. Telleren, 
55 Nebr. 255, 75 NW 560; East Omaha 
St. R. Co. v. Godola, 50 Nebr. -906, 
70 NW 491; Fisher v. Donovan, 27 
Nebr. 361, 77 NW 778, 44 LRA 383; 
Staunchfield v. Jeutter, 4 Nebr. 
(Unoff.) 847, 96 NW 642; Angle v. 
Manchester, 3 Nebr. (Unoff.) 252, 91 
NW 501; People’s Bldg., etc., Assoc. 
v. Backus, 2 Nebr. (Unoff.) 463, 89 
NW 83815. . 

N. J.—Dittman v. Distilling Co. of 
America, 64 N. J. Eq. 537, 54 A 570. 


Okl.—MeNair v. Underwood, 55 Okl.. 


585, 155 P 553; Marx v. Hefner, 46 
Qkl. -453, 149 P 207, AnnCasi917 
B 656; Dunbar v. Commercial Elec- 
trical Supply Co., 32 Okl. 634, 123 
P 417; Hoshaw v. Lines, 30 OkKl. 67, 
118 P 583; Steward v. Commonwealth 
Nat. Bank; 29. Okl...754,.119 P 216; 
Wagner v. Minnie Harvester Co., 25 
Okl. 558, 106 P 969; Schlotterbeck v. 
Schwinn, 23 Ok]. 681, 103 P 854; Harn 
v. Cole, 20. Okl. 553, 95,.P 415;, Betz 
v. Wilson, 17 Okl. 383, 87 P 844; Man- 
sur-Tebbetts Impl. Co. v. Willet, 10 
Okl. 3838, 61 P 1066; Greenville Nat. 
Bank v. Evans-Snyder-Buel Co., 9 
Okl. 353, 60 P 249. 

Or.—Garetson Lumber Co. v. Hin- 
son, 69 Or. 605, 140 P 633; Casner v. 
Haskins, 64 Or. 254, 128 P 841, 130 


& 65: 

R. a—Taber v...\Talcott, 40) R, 4. 
838, 101 A 2. 

S. D.—Windhorst v. Bergendahl, 21 
S. D. 218, 111 NW 544, 130 AmSR 
715. Contra Meuer v. Chicago, etce., 
R. Co., 11.8, D..94, 75 NW 828, 74 
AmSR 774. 

Tenn.—North Memphis Say. Bank 
v. Union Bridge, ete., Co., 138 Tenn. 
161, 196 SW 492; Star Clothing Mfg. 
Co. v. Nordeman, 118 Tenn, 384, 100 
SW 93; Pennsylvania R. Co. v. Naive, 
112 Tenn. 239, 79 SW 124, 64 LRA 
443; Bagwell v. McTighe, 85 Tenn. 
616, 4 SW 46. 

Tex.—Western Union Tel. Co. v. 
Bailey, 108 Tex. 427, 196 SW 516 [den 
writ of error (Civ. A.) 184 SW 519]; 
National Bank of Commerce v. Ken- 
ney, 98 Tex. 2938, 88 SW 368 [rev 35 
Tex. Civ. A. 434, 80 SW 555]; Gill v. 
Everman, 94 Tex. 209, 59 SW 581; 
Blethen vy. Bonner, 93 Tex. 141, 53 
SW 1016 [rev (Civ. A.) 52 SW 571]; 
Burgess v. Western Union Tel. Co., 
92 Tex. 125, 46 SW 794, 71 AmSR 
833 [mod (Civ. A.) 43 SW 1033]; Hol- 
lis Cotton Oil, ete., Co. v. Marrs, (Civ. 


or territory,’ or as between colonial provinces of 


A.) 207 SW 367; Dempster Mill Mfg. 
Co. v. Humphries, (Civ. A.) 202 SW 
981; Thompson v. Thompson, (Civ. 
A.) 202 SW 175, (Civ. A.) 203 SW 
939; Kinney v. Tri-State Tel. Co. 
(Civ. A.) 201 SW 1180; Givens v. Giv- 
ens, (Civ. A.) 195 SW 877; Gulf, etc., 
R. Co. v. McKie, (Civ. A.) 191 SW 
576; Western Union Tel. Co. v. Mar- 
tin, (Civ. “A.), 191 SW 192% ~ Tilinois 
Bankers’ Life Assoc. v. Dodson, (Civ. 
A.) 189 SW 992; Crews v. Guliett Gin 
Co., (Civ. A.) 189 SW 793; Western: 
Union Tel. Co. v. Bailey, (Civ. A.) 
184 SW 519; Pecos, ete., R. Co. v. 
Porter, (Civ. A.) 183 SW 98; West- 
ern Union Tel. Co. v. Schoonmaker, 
(Civ. A.) 181 SW 263; Sturdevant v. 
Falvey, (Civ. A.) 176 SW- 908; Farm- 
ers’, etc., State Bank v. Falvey, (Civ. 
A.) 175 SW 838; Oge v. Ogg, (Civ. 
A.) 165 SW 912; Western Union Tel. 
Co. v. White, (Civ. A.) 162 SW 905; 
Washington L. Ins. Co. v. Lovejoy, 
(Civ. A.),149 SW 398; Houston, ete., 
Rix.Co; "ve .Hife,, (Civ; TA S227 Saws 
1181; Pullman Co. v. Custer, (Civ. 
A.) 140 SW 847; Swift v. Kelly, 63 
Tex. Civ. A. 270, 188 SW 901; Wingo 
v. Rudder, (Civ. A.) 120 SW 1073; 
Western Union Tel. Co. v. Lannom, 
(Civ. A.) 119 SW 910; Atchison, etce., 
Riou Cogn. .oinyine.. poles: Clu eAs 
557, 119 SW 892; Kin Kaid v. Lee, 
54. Pex: Civ. A.).622, 119 "SW: 342’: 
Green v. Hewett, 54 Tex. Civ. A. 534, 
118 SW 170; Atchison, ete., R. Co. wv. 
Mills, 49 Tex. Civ. A. 349, 108 SW 
480; Western Union Tel. Co. v. Sloss, 
45\ Tex.” Civ. Ay, 15357 100° .SW "354 = 
Southern Kansas R. Co. v. Curtis, 44 
Tex. Civ. A. 477, 99 SW 566; White 
v. Richeson, (Civ. A.) 94 SW 202; 
Southern Kansas R. Co. v. J. W. Bur- 
gess Co., (Civ. A.) 90 SW 189; Boyd 
v.. Boyd, 34 Tex. Civ. A. 57, 78. SW 
39; Texarkana, etc., R. Co. v. Gray, 
(Civ. A.) 65 SW 85; Southern Pac. 
Co. v. D’Arcais, 27 Tex. Civ. A. 57, 64 
SW 813; Ft. Dearborn Nat. Bank v. 
Berrott, 23 Tex. Civ. A. 662, 57 SW 
340; Paul v. Chenault, (Civ. A.) 44 
SW 682; Caledonia Ins. Co. v. Wenar, 
(Civ. A.) 34 SW 385; Webb v. Rey- 
nolds, (Commn, A.) 207 SW 914. 

Utah.—In re Campbell, 173 P 688; 
Grow v. Oregon Short Line R. Co., 
44 Utah 160, 167, 1388 P 398, AnnCas: 
1915B 481 [cit Cyc]; Stanford v. 
Gray, 42 Utah 228, 129 P 423, Ann 
Cas1916A 989; Dignan v. Nelson, 26 
Utah 186, 72 P 936; American Oak 
Leather Co. v. Union Bank,,9 Utah 
87, 83 P 246 [disappr Rudy v. Rio 
Grande Western R. Co., 8 Utah 165, 
30 P 2661. 

Va.—Moreland v. Moreland, 108 
Va. 93, 60 SE 730; Piedmont, ete., 
L. Ins. Co. v. Ray, 75 Va. 821. 

Wash.—Marston v. Rue, 92 Wash. 
129, 159 P 111; Plath .v. Mullins, (87 
Wash. 403, 151 P 811; German Ameri- 
can Bank v. Wright, 85 Wash. 460, 
148 P 769, AnnCasl1917D 381; Thomp- 
son v. Seattle, ete., R. Co., 71 Wash. 
436, 128 P 1070; Sheppard v. Coeur 
d’Alene Lumber Co., 62 Wash. 12; 
112 P 932, 44 LRANS 267, AnnCas 
1912C 909; Colpe v. Lindblom, 57 
Wash. 106, 106 P 634; Gasaway v. 
Thomas, 56 Wash. 77, 105 P 168, 20 
AnnCas 1337; Murrilla v. Guis, 51 
Wash. 93, 98 P 100; Mantle v. Dab- 


ney, 44 Wash. 193, 87 P 122; Clark , 


v. Eltinge, 38 Wash. 376, 80 P 556, 
107 AmSR 858; Gunderson v. Gun- 
derson, 25 Wash. 459, 65 P 791; Dor- 
mitzer v. German Sav., ete., Soc., 23 
Wash. 132, 62 P 862. 

Wis.—Hamley v. ‘Till, 162 Wis. 
538, 156 NW 968; Wenzel v. Great 
Northern R. Co., 152 Wis. 418, 140 
NW 81; White v. Minneapolis, ete., 
R. »Co.,,,. 147. Wis..,141,. 133. NW 1483 
Moehlenpah v. Mayhew, 138 Wis. 
561, 119 NW _ 826; 


Edleman v. Edleman, 125 Wis. 270, 
104 NW 56; Richmond Second Nat. 


Bank v. Smith, 118 Wis. 18, 94 NW 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Elmergreen  v.. 
Weimer, 138 Wis. 112, 119 NW 836; 


§ 87] 


the same nation,’ and it has even been assumed that 
the same construction is applicable to the statutes.® 
‘Other authorities, however, hold that there is no such 
presumption of similarity of statute laws,° at least 
where the change from the common law is radical,!° 
or the assumption of a similar statute in the foreign 
jurisdiction would work a forfeiture.1t Where the 
law of the forum is statutory and the assumption 


‘664; Hyde v. German Nat. Bank, 115 
Wis. 170, 91 NW 2380; MacCarthy v. 
Whitcomb, 110 Wis. deg 85 NW 707. 

“The Kansas statute was neither 
pleaded nor proven. Hence, we must 
presume that the law of that state 
is the same as_ this.” Bethel _v. 
Pawnee ee aes 95° Nebr. 203, ° 215, 


145 NW 3638, 368. 
[a] Statute of distribution. — 
Pode v. Wills, 166 Cal. 529, 137 
: [b] Statute of frauds.—Smith v. 
Bloom, 159 Iowa 592, 141 NW 832. 
[ce] Statute of limitations.—Van 
Buskirk v. Kuhns, 164 Cal. 472, 129 
P 587, 44 LRANS 710, AnnCas1914B 
932; Scott v. Scott, 162 Iowa ee 143 


NW 1103; Missouri, etc., R. Co. v. 
Harriman, (Dex ei Civ VA. yt t28) > Sw 
932; West Pullman State Bank v 


Pease, 153 Wis. 9, 1389 NW 767. 

{d] Community property.—Where 
no proof is shown to the contrary, 
the presumption arises that the com- 
munity property law prevails in a 
sister state, the same as in Idaho. 
rapes v. Douglas, 22 Ida, 336, 125 


1 

tel Constitutional provisions of 
another state will not be presumed to 
be the same as those of the forum, 
although it may of course be assumed 
that the constitution of every state 
provides for a republican form of gov- 
ernment and is otherwise in harmony 
with the federal constitution. Droge 
El. Co. v. W. P. Brown Co., 172 Iowa 
4,151 NW 1048 (where the court ex- 
pressed its disapproval of the pre- 
sumption of similarity of statutes, al- 
though declining to overrule the pre- 
cedents recognizing such presump- 


tion). 
Langdon v. Robertson, 13 Ont. 


We 

4 
Howe v. Ballard, 113 Wis. 375, 
89 NW 136. 

9. U. S—Cuba R. Co. v. Crosby, 222 
UW. S. 473, 82 SCt 132, 56 L. ed.: 274 
38 LRANS 40; Williams v. Scaife, 227 
Fed. 922. 

Ala.—Downs v. Minchew, 30 Ala. 86. 

Ga.—Selma, etc., R. Co. v. Lacy, 43 
Ga. 461. 

Ky.—Murray v. Louisville, etc., R. 
Co., 132 Ky. 336, 110 SW 334, 33 KyL 
545; Arnett v. Pinson, 108 SW 852, 33 
Kyl 36. Contra Chesapeake, etc., R. 
Co. v. Venable, 111 Ky. 41, 63 sw Bays 
23 KyL 427. 

Me.—Holbrook v. Libby, 113 Me. 
889, 94 A 482, LRA1916A 1167; Frank- 
lin’ Motor Car Co. _v. Hamilton, 113 
Me. 63, 92 A 1001; Jowett v. Wallace, 
112 Me. 389, 92 A 321, AnnCas1917A 
754. 

Md.—Schaun v. Brandt, 116 Md. 560, 
82 A 551; Dickey v. Pocomoke City 
Nat. Bank, 89 Md. 280, 43 A 33; State 
v. Pittsburgh, ete., R. Co., 45 Md. 41. 

Mass. —Lemieux v. Boston, etc., R. 
Co., 219 Mass. 399, 106 NE 992; Cormo 
Vv. Boston Bridge Works, 205 Mass. 
366, 91 NE 313; Com. v. Stevens, 196 
Mass. 280, 82 NE 33) 1247Am SiR! 555, 
Demelman v. Brazier, 193 Mass. 588. 
79 NE 812; Cherry v. Sprague, 187 
Mass. 113, 72 NE 456, 105 AmSR 381, 
67 LRA 33; Kelley v. Kelley, 161 Mass. 
111, 36 NE 837, 42 AmSR 389, 25 LRA 
806: Daniels v. Pratt, 143 Mass. 216, 
10 NE 166; Murphy v. Collins, 121 
Mass. 6. 

a imssSondos v. Ward, 16 Mich. 


Minn.—Farmers’ State Bank _v. 
Walch, 133 Minn. 230, 158 NW 253; 
“Wilcox v. Bergman, 96 Minn. 219, 104 
NW 955, 5 LRANS 938; Myers v. ‘Chi- 
cago, ete., R. Co., 69 Minn. 476, 72 NW 
694, 65 AmSR 579 {erit as substan- 
tially overruled Brimhall v. Van Cam- 
pen, 8 Minn. 13, 82 AmD 118; Cooper 
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ican states are 


of law 


v. Reaney, 4 Minn, 528]. Contra |i 
Mowry v. McQueen, 80 Minn, 385, 83 |, 
NW 348 (holding that similarity of 
statutes of limitations may be pre- 


rSumed). 


igo H.—Leach vy. Pillsbury, 15 N. H. 

N. Y.—lInternational Text Book Co. 
v. Connelly, 206 N. Y. 188, 99 NE 
722, 42 LRANS 1115; Robb v. Wash- | 
ington, etc., College, 185 N. Y. 485, 78 
NE 359 [mod and aff 103 App. Div. 
327, 93 NYS 92]; Paterson First Nat. 
Bank v. National Broadway Bank, 156 |. 
N. Y¥. 459, 51 NE! 398, 42-LRA_ 139 
[mod 22 App. Div. 24, 47 NYS 880]; 
Vanderpoel v. Gorman, 140 N. ¥. 563, 
35 NE 932, 37 AmSR 601, 24 LRA 546; 
Leonard v. Columbia Steam Nav. Con 
84 N. Y. 48, 38 AmR 491; Ohl v. Stand- 
ard Steel Sections, Li9 "App. Div. 637, 
167 NYS 184; Venner v. New York 
Cent., etc.,.R. Co.,160 App. Div. 127, 
145 NYS 725 {aff ‘017 N. Y. 615 mem.. 
111 NE 487]; Hinman v. Hinman, 147 
App. Div. 452, 131 NYS; 861; Zeltner |. 
v. Irwin, 25 App. Div. 228, 49 "NYS 337 
[rev 21 Misc. 13, 46 NYS 852]; Citi- 
zens’ Sav. Bank v. Couse, 68 Mise. 153, 
124 NYS 79; Patton v. Patton, 67 Misc. 
404, 123 NYS 329; Rogers v. McCoach, 


66 Mise. 85, 120 NYS 686; Waters v. | 


Spencer, 44 Misc. 15, 89 NYS 693; Ar- 
bury v. DeNiord, 152 NYS 763. Contra 
In re McCartin, 161 NYS 460. 

N. C.—Gooch v. Faucett, 122 N. C. 
270, 29 SE 362, 39 LRA 835 
sc _—Shoenberger’ s Est., 22 Pa. Dist. 


S. C.—Rosemand v. Southern R. Co., | 


66 S. C. 91, 44 SH 574. 

“There is no presumption that the 
statute law of New Hampshire is like 
our statute.” eget v. Wallace, 112 
ae 389, 390, 92 A 321, AnnCas1917A 

10. Dickey v. Pocomoke City Nat. 
Bank, 89 Md. 280, 43 A 33; Pearson v. 
Pearson, 104 Mise. 675, 173 NYS 563. 

11. Colo.—Bonfils v. Gillespie, 25 | 
Colo. A. 496,'1389 P 1054 

Iowa.—Westheimer v. ‘Habinck, 431 
Iowa 648, 109 NW 189. 

Mo.— Edwards Brokerage Co. v. 
Stevenson, 160 Mo. 516, 61 SW 617. 


N. Y —Zeltner v. Irwin, 25 App. Div. 


228, 49 NYS 337. 
Tenn.—Allen-West Commn. Co. 

Carroll, 104 Tenn. 489, 58 SW 314. 
Wis.—Hull v. Augustine, 23 Wis. 


{a] As to a constitutional prohibi- 
tion the rule is the same. Fidelity 
Ins., ete., Co. v. Nelson, 30 Wash. 340, 
ROLE TOC 

{[b] Tllustration. — A Tennessee 
judgment of a justice of the peace, 
questioned in Iowa, cannot be held 
void on the theory that the Tennessee 
constitutional limitations on justices 
are the same as those of Towa under 
which the judgment would be void, 
Droge El. Co. v. W. P. Brown Co., 
172 Iowa 4, 151 NW 1048. 

Martin v. Boler, 13 La. Ann. 


13. 63 I11. 


A. 126. 

14. Ala.—Louisville’ ete., R. Co. 
v. Williams, 113 Ala. 402, 21 S 938; 
Peet v. Hatcher, 112 Ala. 514, 21 S 
711, 57 AmSR 45; Treat v. C. D. Chap- 
man & Co., 1 Ala. A‘? 491, 56 S 267. 

Colo.—Wells v. Schuster-Hax Nat. 
Bank, 23 Colo. 534, 48 P 809. 

D. C—Howard v. Chesapeake, etc., 
R. Co., 11 App. 300 

Ga. Westberry Vv. Clanton, 136 Ga. 
795, 72 SE 238; Bailey v. Devine, 123 


Dempster v. Stephen, 


Ga.’ 653, 51 SE 603, 107 AmSR 1533. 


Charleston, ete., R. Co. v. Miller, 113 
Ga. 15, 38 SE 338; Shores-Mueller Co. 
v. Bell, 21 Ga. A. 194, 94 SEH 83; Hill 
v. Chattanooga R., etc., Co., 21 Ga. A. 


be presumed either : 
in the foreign state 
general common law,!# 
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of similarity is not made, or the foreign state 
is under the common Jaw and the courts of 
the forum are not,12 
state and a foreign country’? or two Amer- 


or where an American 


under the common law, it will 
First, that the provision 
is. that of the 
ineluding the law mer- 


‘104, 93 Si 1027; Gunn v. A. L.. Wilson: 
| Co, 20 Ga. A. 14, 92; SE: 7217; Rush v. 
Southern R. Co.,. 19 Ga. A. 52, 91 SE 
898; gctels v. Louisville,, éte., R. 
Co., 7 Ga. A. 268, 66 SH 973. 

Til. —Woodbury v. U. S. Casualty 
Co., 284 Ill. 227, 120 NE 8; Schlee v. 
Guckenheimer, 1479 Til. 593, 54 NE 
302; Gehr v. Zehr, 203 Tll. A. . 584; 
Aubrey Vv. O’Byrne, 188. Till. A. 601; 
| Reid v. Northern Lumber: Co., 146 
Ill. A. 371; Robinson v:. Yetter, 143 
TH. A. 172, [aff 238 Tl. 320, 87 NE 
ieee Crane v. Blackman, 126 Ill. A. 


oT. —Penn. Mut. Lh. Ins. Co. v. Nor- 
eross, 163 Ind. 379; 72 NE 132; Balti- 
more, etc.,, R. Co. v.. Adams, 159 Ind. 
'688, 66 NE 43, 60 LRA 396; Balti- 
more, ete.,, R. Co. v. Jones, 158 Ind. 
87, 62: NE 994; Crume v. Brightwell, 
(A.) 122 NE 230; Clark v. Southern 
R. Co., (A.) 119 NE 539; Gates v. 
Fauvre, (A.) 119 NE 155; McMillen 
v. Hall, 59 Ind. A. 545, 109 NE 424; 
.Cobe v. Malloy, 44 Ind. A. 8, 88 NE 
620; Midland Steel Co. v. Citizens’ 
Nat. Bank, 34 Ind. A. 107, 72 NE 290; 
Gates v. Newman, 18 Ind. A. 392, 46 
NE 654. 

Ky.—U.. S. Cast Iron Pipe, etc., Co. 

Henry Vogt Mach. Co., 182 Ky. 
173, 206 SW 806; Miles v. Brown, 143. 
Ky. 537, 136. sw 1001; Louisville, 
ete.,, RR. "Co. v. Massie, 138 Ky. 449, 
128 SW 3305 Chesapeake, etc., R. Co. v. 
, Hanmer,, 66 SW 375, 23 Kyl. Bese 

Md.—Bristol Bank v. Baltimore,, 
lete., R. Co., 99 Md 661, 59 A 134. 

Mass.—Tucker v. Columbian Nat. 
L. Ins. Co., 122 NE 285; Cavanaugh 
v. D. W. Rantlet Co., 229 Mass. 366, 
118 NE 650; Reagan vy. Union Mut. I 
Ins. Co., 207 Mass. 79, 92 NE 1025; 
Bearse v. MeLean, 199 Mass. 242, 85. 
NE 462; Demelman v. Brazier, 193: 
| Mass. 588, 79 NE. 812. 

Mich.—Schroeder__ v. 127 
| Mich. 33, 86 NW 387. 

pos oe anne o v. Northern Pac. 
. Co., 170 NW 703; Dettis v. West- 
ea Union Tel. Co., 170 NW 334; 
Crandall v. Great Northern R. Co., 83 
Minn. 190, 86 NW 10, 85 AmSR 458. 

Mo.—Cherry v. Cherry, 258 Mo. 
391, 167 SW 539; Armor v. Frey, 253 
Mo. 447, 161 SW 829; A. G. Edwards 


Boyce, 


v. | Brokerage Co. v. Stevenson, 160 Mo. 


516, 61 SW 617; Equitable L. Assur. 
Soc. v. National Bank of Commeree, 
(A.) 181 SW 1176; Keithley v. Lusk, 
190 Mo. A. 458, 177 SW 756; Atwater 
v. A. G. Edwards Brokerage Co., 147 
Mo. A. 436, 126 SW 823; Laddonia 
Bank v. Bright-Coy Commn. Co., 139 
Mo. A. 110, 120 SW 648; Standard 
Leather Co. v. Mercantile Town Mut. 
Ins. Co., 181 Mo. A. 701, 111 SW 631; 
Gaylord v. Duryea, 95 Mo. A. 574, 69 
Sw 607; Haworth v. Kansas City 
Southern R. Co., 94 Mo. A. 215, 68 
SW 111; Davis v. Cohn, 85 Mo. A. 
530; Searles v. Lum, 81 Mo. A. 607. 


Nebr.—East Omaha St. R. Co. v. 
Godola, 50 Nebr. 906, 70 NW 491. 

N. J.—Bodine v. Berg, SQN aie 
662, 82 A 901, 40 LRANS 65, AnnCas 
1913D 721. 

N. Y.—Ohl v. Standard Steel Sec- 
tions, 179 App. Div. 637, 167 pas 
184; Casola v. Kugelman, 33 Ap 
Div. 428, 54 NYS 89 [aff 164 .N. Y. 608 
mem, 58 NE 1085 mem]; Goodman v. 
Mercantile Credit Guarantee Cou! 17 
App. Div. 474, 45 NYS 508; Matter 
of Van Kleeck, 95 Misc. 40, 158 NYS 
539; German American Coffee Co. v. 
Diehl, 86 Misc. 547, 149 NYS 413 
{aff 168 App. Div. 913 mem, 152 NYS 
1113 mem]; Peo. v. Arnstein, 78 
Mise. 18, 188 NYS 806; Ernst v. El- 
mira Municipal Impr. "Co., 24 Mise. 


583, 54 NYS 116; In re Paul, 165 N¥S 
413, 


Toe [22 Code] 
chant,'® and such part of the statutory law of Eng- 
jand as existed before the separation and was gen- 
erally adopted by the American states,1® and fur- 
ther that the common law is the same in the several 
states;+7 or second, that the provision of law in the 
foreign state is the same as the common law of the 
forum.1® Between two states of civil law jurispru- 
dence the presumption is that the provision in ques- 
tion is that of the civil law.19 Where a similarity of 
law has been shown2° or, as in case of a former unity 
of territory,24_ is recognized or assumed to exist,?? 
or where a particular rule, statutory?* or unwrit- 
ten,2* has been shown to be part of the law of a 
foreign country*? or sister state,?® such similarity 
or provision of law will be assumed to continue to 
exist ;27 and the repeal of such a statute by the leg- 
islature of the forum carries no implication of the 
repeal of a similar statute in the foreign state.?® 
Where a special act of another state is shown, the 
presumption in favor of the constitutionality of leg- 
islative acts will prevent a presumption that the con- 
stitution of the other state contains a prohibition 
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against such acts, although there should be such a 
prohibition i in the constitution of the forum.2® There 
has been a judicial refusal to entertain a presump- 
tion that any rules of law of France, Spain, or Mex- 
ico were ever at any time in force in the Oregon 
territory.®° 

Taxation. In a proceeding to tax resident trus- 
tees on personal property, such as stocks and bonds, 
located in a foreign state and bequeathed by a for- 
eign testator to residents of another foreign state, 
it cannot be presumed that there is any law in the 
state where the property is located which allows it 
to tax the property.** 

Construction of foreign law. It has been held that 
it is to be presumed that a statute of a sister state 
will be given a construction in such state such as 
will enable those having claims thereunder to enforce 
them as therein provided.*? 

{§ 88] E. Probative Force and Conflict of Pre- 
sumptions.** It has been said that a presumption 
cannot in itself possess probative weight,34 but 
merely necessitates evidence to meet the prima facie 


N. C.—Carpenter v. Hanes, 167 N. 
GC. 551, 88 SE 577; Roberts v. Pratt, 
152 N. C. 731, 68 SE 240; Chicago 
State Bank v. Carr, 130 N. C. 479, 41 
SE 876; Terry v. Robbins, 128 N. C. 
140, 38 SE 470, 88 AmSR 663; Gooch 
v. Faucett, 122-N. C. 270, 29 SE 362, 
39 LRA 835. 

Or.—State -v. Ford, 89 Or. 121, 172 
P 802; Rainey v. Rudd, 82 Or. 461, 160 
P 1168; Ellis v. Abbott, 69 Or. 234, 
138 P 488. 

Pa.—Linton v. Moorhead, 209 Pa. 
646, 59 A 264; Smathers v. Baum, 34 
Poe 227, 17 YorkLegRec 

56. 

Va.—Mountain Lake Band Co. v. 
Blair, 109 Va. 147, 63 SE 751, 

{a] Avoiding obligation.—The as- 
sumption has been made even with 
the result of avoiding an obligation 
in part. Terry v. Robbins, 128 N. C. 
140, 38 SE 470, 83 AmSR 663. 

15. U. S.—Montague v. The Henry 
B. Hyde, 82 Fed. 681 [faff 90 Fed. 114, 
32 CCA 534]. 

Md.—Hammond v. Aumericay EXxp. 
Co., 107 Md. 295, 68 A 496. 

Mo. —Equitable L. Assur. Soc. v. 
National Bank of Commerce (A.) 181 
SW ‘1176. 

Be N. J.—Reed v. Wilson, 41 N. J. L. 


N. Y.—Low v. Learned, 13 Misc. 
150, 34 NYS 68. 

16. Bradley v. Peabody Coal Co., 
99° Til; A. 427, 

17. Engstrand v. Kleffman, 86 
Minn. 4038, 909 NW 1054; Crandall v. 
Great Northern R. Co; 83 Minn. 190, 
86 NW 10, 85 AmSR_ 458; State v. 
Shattuck, 69 Vt. 403, 38 A 81, 60 
AmSR 936, 40 LRA 428. 

18. U. S—Cumberland Gaslight 
Co. v. West Virginia, etc., Gas Co., 188 
beni 586; 110) CCA 383 [aff 182 Fed. 

Ala.—Kennebrew v. Southern Au- 
tomatic Electric Shock Mach. Co., 106 
Ala. 377, 17 S 545. 

Pou ae v. Knollin, 94 Ill. A. 
ee Swain v. Schild, (A.) 117 NE 

Kan.—Galva First Nat. Bank v. 
Nordstrom, 70 Kan. 485, 78 P 804; St. 
Louis, etce., R. Co. v. Weaver, 35 Kan. 
412, 11 P 408, 57 AmR 176. 

Ky. —Elswick v. Ramey, 157 Ky. 639, 
163 SW 751. 

Me.—Tllexan v. Wilson, 43 Me. 186. 
4 Mass.—Bearse v. McLean, 199 Mass. 

242, 85 NE 462; Cherry v. Sprague, 
187 Mass. 113, 72 NE 456, 105 AmSR 
381, 67 LRA 33; Callender, etc., 
Co. v. Flint, 187 Mass. 104, 72 NE 345. 
But compare Parrot v. Mexican Cent. 
R. Co., 207 Mass. 184, 98 NE 590, 34 
LRANS 261 (holding that the court 
will presume that the people in for- 
eign countries have adopted the statu- 


tory provisions in force in the state 
where the court sits). 

Mo.—Thompson v. St. Louis South- 
western R. Co., 248 Mo. 336, 148 SW 
484, 

N. Y.—Ohl v. Standard Steel Sec- 
tions, 179 App. Div. 637, 167 NYS 184; 
Schweitzer v. Hambure- Amerikan- 
ische Packetfahrt Actien Gesell- 
schaft, 149 App. Div. 900, 134 NYS 
812; Matter of Hamilton, 76 Hun 200, 
27 NYS 813; Holmes v. Broughton, 
10 Wend. 75, 25 AmD 536. 

Tex.—National Bank of Commerce 
Vv. henneys 98 Tex. 293, 83 SW 368. 

19. Mexican Cent. R. Co. v. Glover, 
107 Fed. 356, 46 CCA 334; Mexican 
Cent. R. Co. v. Olmstead, (Tex. Civ. A.) 
60 SW 267 [cit Mexican Nat. R. Co. 
Jackson, 89 Tex. 107, 383 SW 857, 59 
AmSR 28, 31 LRA 276; Armendiaz Vv. 
De la Sérna, 40° oTexs) 290 [ijiux  p. 
Latham, 47 Tex. Cr. 208, 82 SW 1046. 

20. Bush v. Garner, 73 Ala. 162; 
In re Huss, 126 N. Y. 587, 27 NE 784, 
12 LRA 620; Walker v. State, 64 Tex. 
Cr. 70, 141 SW 243. 

21. Stokes v. Macken, 62 Barb. (N. 


22. Graham v. Williams, 21 La. 
Ann. 594. 

23. Ga.—Seaboard Air Line R. Co. 
v. Phillips, 117 Ga. 98, 48 SE 494. 

T1l.—Miami Eo Gee Co. v. Hotch- 
kiss, 17 Ill. A. 62 

Ind.—Cochran Vv. Ward, 5 Ind. A. 
ae 29 NE 795, 31 NE 581, 51 AmSR 
Ree cut .—State v. Armstrong, 4 Minn. 

N. C.—State v. Cheek, 35 N. C. 114. 

Vt.—State v. Abbey, 29 Vt. 60, 67 
AmD 754. 

24. Wade v. Boone, 184 Mo. A. 88, 
168 SW 360; In re Huss, 126 N. Y. 537, 
27 NE 784, 12 LRA 620; Babcock v. 
Seige at 21 Tex. Civ. A. 145, 50 SW 


72 ou 
In re Huss, 126 N. Y. 537, 27 

NE “F384, 12 LRA 620; Zarate fy , Villa- 
real, (Tex. Civ. A.) 155 Sw 3 

26. Ga.—Seaboard Air fae a Co. 
v. Phillips, 117 Ga. 98, 48 SE 494. 

Ky.—King v. Mims, 7 Dana 267. 
oes .—Raynham v. Canton, 3 Pick. 

Mich.—Peo. v. Calder, 30 Mich. 85. 
age pS v. Armstrong, 4 Minn. 

Mo.—Wade v. Boone, 184 Mo. A. 88, 
168 SW 3860. 

Tex.—Babcock v. Marshall, 21 Tex. 
Civ. A. 145, 50 SW 728. 


162. 

T1l.—St. Louis, ete., R. Co. v. Egg- 
man, 161 Ill. 155, 48 NE 620 [aff 60 
Tll, A. 291] (ordinance); Cleveland, 
ete., R. Co. v. Bender, 69 Ill. A. 262 
(municipal ordinance); Miami Powder 
Co. v. Hotchkiss, 17 Ill. A. 622. 

Ind.—Cochran v. Ward, 5 Ind. A. 


Bee) 29 NE 795, 31 NE 581, 51 AMSR 


okey. —King v. Mims, 7 Dana 267. 

ha. Graham v. Williams, 21 La. 
Ann. 594. 
aeeh Gh ee v. Roberts, 52 Md. 
a ee v. Canton, 3 Pick. 

Mich.—Peo. v. Calder, 30 Mich. 85. 
oe a v. Armstrong, 4 Minn: 

Mo.—Wade v. Boone, 184 Mo. A. 88, 
168 SW 360; Davis v. McColl, 179 Mo. 
A. 198, 166 Sw 11:1:3¢ 

N. Y¥.—In re Huss, 126° N- Y. 537; 
27 NE 784, 12 LRA 620 [rev 8 NYS 
7501; Stokes v. Macken, 62 Barb. 145. 

N. C.—State v. Cheek, 35 N. C. 114; 
State v. Patterson, 24 N. C. 346, 38 
AmD 699. 

Tex.— Zarate v. Villareal, (Civ. A.) 
155 SW 328; Babcock v. Marshall, 21 
Tex. Civ. A. 145, 50 SW 728. 

4 wa gee v. Abbey, 29 Vt. 60, 67 

mD 

Wis. Sian v. Woyadt, 32 Wis. 277. 

[a] However, a court declined to 
presume, in 1915, that a statute of 
another state of 1882 had remained 
unamended. Franklin Motor Car Co. 
v. Hamilton, 113 Me. 63, 92 A 1001. 

28. Ex p. Lafonta, 2 Rob. (la.) 495. 

29. Fidelity Ins., etc., Co. v. Nel- 
son, 30 Wash. 340, 70 P 961 (special 
act of incorporation). 

oodbury v. U. “ Casualt 
Co., 284 Tll. 227, 120 NE 8 fi 

31. Welch v. Boston, 921 Mass. 
155, 109 NE 174, AnnCasi1917D 946. 

32. Vaerdicchio v.. MeéNabi» ete., 
Mfg. Co., 178 App. Div. 48, 164 NYs 
290 (Workmen’s Compensation Act 
of New Jersey). 

33. Evidence to overcome pre- 
sumptions see infra XXII, 

34. U. S—wU. S. v. Ross, 92 U.S. 
281, 23 L. ed. 707. 

Colo.—Union Pac. R. Co. v. Bullis, 
§ Colo. A. 64, 39 P 897. 

Conn.—New London Bd. of Water 
coarse v. Robbins, 82 Conn. 623, 74 


D. C.—Davis v. U. S., 18 App. 468. 


Ga.—Ray v. Swain, 96 SE 209. 

Tll.—Morris_ v. Fe ae} gee! 
Rit ConekO, Wy Awe3'89 

Ind.—Modern Woodmen of America 
v. Kincheloe, (A.) oe ol ao 


etc., 


Kan.—Chicago, CO. We, | 


Rhoades, 64 Kan. 553, “as P 58. 
Mo.—Glassman v. Harry, 182 Mo. 
A. 304, 170 SW 408; Moore v. Ren- 
ick, 95 Mo. A. 202, 68 SW 936; Bige- 
low, wv. Metropolitan St. R. Co., "48 Mo. 
seh H.—Lisbon v. Lyman, 49 N. H. 
N. Y.—Potts v. Pardee, 220 N. Y. 
431, 116 NE 78. 
14g? Douglass v. Mitchell, 35 Pa. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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case which it creates;*> that when the function of a 
presumption of law sustaining the burden of evi- 
dence is ended by the introduction of rebutting tes- 
timony the presumption of law disappears,** leay- 
ing in evidence the basic fact, which still retains its 
probative force and is capable of being weighed 
against other facts,?7 and that a presumption of fact 
becomes inoperative when the actual facts are dis- 
closed,** or when it is incumbent upon the party re- 
lying upon the presumption to know the facts.°° 
Nevertheless a presumption stands in lieu of evi- 
dence and supports a finding,*® if not rebutted,** or 
even though there is positive evidence against it.4? 
It is logically impossible to balance a fact or the 
legitimate inferences from it with an assumption, 
maxim, or other rule of law.*? Where presumptions 
are said to conflict it will usually be found that one 
of them at least is without basis of fact, and is spoken 
of as a presumption only upon the assumption that 


S. D.—Peters v. Lohr, 35 S. D. 872, 
152 NW 504. 

Vt.—Huntley v. Rutland R. Co., 83 
Vt. 180, 74 A 1000. 

Wash.—Nicholson  v. hee 
Wash. 294, 137 P 492. 

“Presumptions ... have no pro- 
bative force. They perform an of- 
fice in the absence of evidence, so 
that one who has cast upon him 
the burden of proof as to a given 
proposition may be enabled to sus- 
tain that burden upon the strength 
of a presumption without the pre- 
sentation of proof. When such a 
presumption is advanced.in favor of 
one upon whom the burden of proof 
does not rest, it really adds nothing 
to the duty or burden of the other 
party, since the latter is already 
under the obligation to present proof 
‘in support of his contention, and the 
presumption only reiterates that ob- 
ligation.”” New London Water Comrs. 
v. Robbins, 82 Conn. 623, 639, 74 A 


Neary, 


938. 
{a] The presumption arising 
from the spoliation of evidence does 


not relieve the other party from in- 
troducing evidence tending affirma- 
tively to prove his case in so far as 
he has the burden of proof. F. R. 
Patch Mfg. Co. v. Protection Lodge 
No. 215, I. A. M., 77 Vt. 294, 60 A 74, 
107 AmSR 765. 

{b] Defendant’s failure to call a 
supposedly friendly witness, which 
might be considered by the jury as 
raising an inference adverse to de- 
fendant in arriving at the verdict, 
could not be treated by them as di- 
rect evidence proving of itself the 
crucial fact of negligence on issue. 
Kimball v. O’Dell, etc., Co., 188 App. 
Div. 409, 122 NYS 755. 

{c] Cause of death. ‘“There is a 
presumption of law against suicide 
4 . 3 but such presumption is not 
evidence and cannot be treated as 
evidence by the jury in reaching a 
verdict.” Modern Woodmen of 
America v. Kincheloe, (Ind. A.) 93 
NE 452, 454. 

35. Peo. v. Wung Sang Lung, 3 
Cal. A. 221, 84 P 843; Helbig v. Citi- 
zens’ Ins. Co., 234 Ill. 251, 84 NE 897 
faff 138 Ill. A. 115]; Cooper v. Up- 
ton, 65 W:. Va. 401, 64 SE 527. 

[a] The presumption that one 
sees and hears what he is in a po- 
sition to see and hear is a presump- 
tion of law which prevails in the ab- 
sence of contrary evidence. Cleve- 
Jand, ete., R. Co. v. Lynn, 177 Ind. 
311, 95 NE 577, 98 NE 67. 

36. See supra § 61. : 

37. U. S.—Crane v. Morris, 6 Pet. 
598, 8 L. ed. 514. ‘ 

Cal.—Reclamation Dist. No. 70 v. 
Sherman, 11 Cal. A. 399, 105 P 277. 

Ind.—Bates v. Prickett, 5 Ind. 22, 
61 AmD 73. . 

Mass.—Turner v. Williams, 202 
Mass. 500, 89 NE 110, 132 AmSR 511, 
24 LRANS 1199. 

N. Y.—Moran v. Abbott, 26 App. 
Div. 570. 50 NYS 337. 

38. See supra § 26. 


EVIDENCE 


39. Schaub v. Kansas City Svuth- 
oT Co., 1383 Mo. A. 444, 113 SW 

40. Scottish Union, etc., Ins. Co. v. 
B. E. Linkenhelt & Co., Inc., (Ind. A.) 
Bee NE 373; In re Kuehn, 170 NYS 

[a] Under the Louisiana code pre- 
sumptions of fact, when justified, are 
entitled to as much weight as any 
other species of evidence. ‘Truxillo 
v. Texas, etc., R. Co., 7 La. A. (Or- 
leans) 18. 

41. Williams v. Vreeland, 244 Fed. 
346, 156 CCA 6382. 

42. Rauer’s Law, etc., Co. v. Har- 
TOW oa eal SALA hos see leben eat 
cific Portland Cement Co. Cons. v. 


Peak aie S0re Ca AS Odsal Saad 
43.. Western Advertising Co. v. 


Star Pub. Co., 146 Mo. A. 90, 123 SW 
969; Lisbon v. Lyman, 49 N. H. 553, 
563; Roots v. Kilbreth, 10 Oh. Dec. 
(Reprint) 20, 18 CincLBul 58. 

“A legal presumption is a rule of 
law—a reasonable principle, or an 
arbitrary dogma—declared by the 
court. There may be a. difficulty in 
weighing such a rule of law as evi- 
dence of a fact, or in weighing law 
on one side, against fact on the oth- 
er. And if the weight of a rule of 
law as evidence of a fact, or as 
counterbalancing the evidence of a 
fact, can be comprehended, there are 
objections to such a use of it.” Lis- 
bon v. Lyman, supra. 

44. See supra § 82. 


45. See supra § 83. 
46. See supra § 75. 
[a] The presumption of 2 va- 


cancy in the office of sheriff of M 
county, arising from the appoint- 
ment and issuing of a commission 
to another than the incumbent, is not 
conclusive, and is overcome by the 
presumption that the incumbent who 
had previously lived in S county 
moved to M county after the coun- 
ties were divided, and did not re- 
tain his residence in S county so as 
to be guilty of a misdemeanor in 
performing the duties of the office 
while a nonresident, the presump- 
tion that a person has not committed 
an unlawful act being one of the 
strongest known to the law, and 
clearly outweighing any presump- 
tion that a state of facts shown to 
exist continues unchanged. Holtan 
v. Beck, 20 N. D. 5, 125 NW 1048. 
{b] In an action by a city for 
water furnished to defendant, it could 
not be assumed that the meters in 
question registered accurately, in the 
absence of proof that they had ever 
been tested to determine their ac- 
curacy, where such presumption led 
to the conclusion that defendant un- 
lawfully abstracted water from 
plaintiff’s main, which did not pass 


through the meter. Bayonne vv. 
Standard Oil Co., 81 N. J. L. 717, 78 
146. 
{c] Bigamy and bastardy.— 
Where complainant’s former hus- 


band disappeared between three and 


[22C.5.] 157 


because a presumption of law sustains the burden of 
evidence a ruling as to the burden of evidence states 
a true presumption of law. Thus in civil cases pre- 
sumptions against fraud** or illegality,#° or in favor 
of innocence,*® or proper official conduet,*? require 
proof from him who alleges improper conduct. 
When in discharging this burden he produces less 
than a prima facie inference of fact; for example, 
when it is sought to prove fraud by the presumption 
of payment arising from the possession of a nego- 
tiable instrument by a person liable on it,*® or to 
establish bigamy by the inference of marriage from 
reputation and cohabitation or the continuance of a 
former ‘marriage relation,*® it is commonly declared 
that the presumption of proper conduct is not over- 
come by the presumptions mentioned.®® In reality, 
however, the ruling is on the logical value of an in-- 
ference from certain facts in satisfying a legal re- 
quirement as to the quantum of evidence. 


four years before her marriage to- 
defendant, and had not been seen or 
heard of at that time, the presump- 
tion of the continuance of life until 
after seven years, the application of 
which would make the second mar- 
riage bigamous and adulterous as to 
the parties, and make the issue bas- 
tards, is overcome by the presump- 
tions of innocence, and that chil- 
dren born of a ceremonial marriage 
are legitimate, so that it will be pre- 
sumed in a suit against the second 
husband for separate maintenance 
that the first husband was dead 
when the second marriage was 
performed. Vreeland v. Vreeland, 78 
ae Eq. 256, 79 A 336, 34 LRANS 

47. See supra § 69. 

{a] Judicial sale-—Where, in par- 
tition by a widow against her in- 
fant children, there was no record 
that the officers received, kept, and 
distributed the price, the presump- 
tion that officers performed their of- 
ficial duties was sufficient to_over- 
come any presumption that a bid at. 
the partition sale was complied with. 
Sibley v. Sibley, 88 S. C. 184, 70 SH" 
615, AnnCas1912C 1170. 

[b] Affidavit—The prima facie 
presumption that an affidavit is 
sworn to in the county named in the 
caption or venue is overcome by the 
presumption that an officer’s acts are 
performed in the county where he 
is legally authorized to act. Salzer 


Lumber Co. v. Claflin, 16 N. D. 601,. 
113 NW 1036. : 
48. Excelsior Mfg. Co. v. Owens, 


58 Ark. 556, 25 SW 868. 


49. Ark.—Sharp v. Johnson, 22 
Arkl079;,, 1892 

aaeak — Case v. Case, 17 Cal. 
ti. — Stein v. Stein, 86 Ill A. 
uu — Jones v. Jones, 45 Mad. 
Miss.—Hull v. Rawls, 27 Miss. 


471. 

Mo.—Klein v. Laudman, 29 Mo. 259; 
Srrty agen v. Waddingham, 21 Mo. 
A. 609. 

N. J.—vVreeland v. Vreeland, 78 
N. J. Eq. 256,.79 A 386, 34 LRANS 
940. 

N. Y.—Clayton v. Wardell, 4 N. Y. 
230; Nesbit v. Nesbit, 3 Dem. Surr. 


329. 

Pa.—Sensor v. Bower, 1 Penr. & W. 
450; Linden v. Kelly, 6 WklyNC 

Tex.—Carroll v. Carroll, 20 Tex. 
731; Lockhart v. White, 18 Tex. 
102. 

Vt.—Greensborough .v. Underhill, 
12 Vt. 604. 

Eng.—Rex v. Twyning, 2 B. & Ald. 
386, 106 Reprint 407. 

Ont.—Wright v. Skinner, 17 U. C. 
CPs 3t 7: 

50. Coffman v. Christenson, 102 
Minn. 460, 113 NW 1064; Matter of 


Hichler, 84 Misc. 667, 146 NYS 846; 
Sibley v. Sibley, 88 S. C. 184, 70 SE: 
615, AnnCas1912C 1170. 
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IV. RELEVANCY AND MATERIALITY GENERALLY 


[§ 89] 


law of evidence.*! 


A. General Rules—1. 
vancy. Logie is the controlling foree in the modern 
An offer by a party to prove a 
fact in evidence involves an assertion by him that 
such a relation exists, in reason, as a matter of logic, 


Logical Rele- 


between the fact offered and a fact in issue that the 


51. Engel v. United Tract Co., 203 
N. Y. 321, 96 NE 731, AnnCasi913A 
859 (where it is said: “A fact is ad- 
missible as the basis of an inference 
only when the desired inference is a 
probable or natural explanation of 
the fact and a more probable and nat- 
ural one than the other explanations, 


if any”). 
S—Lee v. Malleable Iron 


52. U. 
Range Co., 247 Fed. 795; Texas, ored 


R. Co. v. Coutourie, 135 Fed. 465 
CCA 177. 

Conn.—Locke v. Kraut, 85 Conn. 
486, 83 A 626. 

Ky —wWilson v. Wilson, 174 Ky. 771, 
193 SW 7. 

Me—Gray v. Maine Cent. R. Co., 
114 Me. 530, 96 A 1067. 

N. H.—Cole v. Boardman, 63 N. H. 
580, 4 A 572 [quot Stephens Dig. art 1]. 

N. J—Fishman v. Consumers’ 
Brewing Co., 78 N. J. L. 300, 73 A 231. 

N. Y¥.—Engel v. United Tract. Co., 
203 N. Y¥. 321, 96 NE 731, AnnCas1913 
A 859; Peo. v. Furlong, 140 App. Div. 
179, 125 NYS 164 {aff 201 N. Y. 511 
mem, 94 NE 1086 mem]. 

S. C—Nauful v. Columbia National 
Loan, etc., Bank, 97 SE 843. 

Tex.—Graham v. Kesseler, (Civ. 
192 SW 299; Bell v. Swim, (Civ. 
178 SW 850; Wells v. Gentry, (Civ. 
154 SW 363; Dudley v. Strain, (Civ. A) 
130 SW 778;San Antonio Tract. Co. v. 
aigdon, 58 Tex. Civ. A. 83, 123 SW 732. 

yt. = £ ; Gi 
fillan v. Gilfillan, 90 Vt. 94. 96 A 704. 

Wis.—Oldenberg v. Industrial Com- 
mn, 159 Wis. 333, 150 NW 444. 

“Relevancy of testimony as defined 
by Stephen, is: ‘that any two facts 
to which it is applied are so related 
to each other that, according to the 
common course of events, one, either 
taken by itself or in connection with 
other facts, proves or renders pos- 
sible the past, present or future exis- 
tence or non-existence of the other.’ 
Steph. Dig. Ev., art. 1.” Fishman v. 
Consumers’ Brewing Co., 78 N. J. L. 
300, 302,73 A 231. See also Plumb v. 
Curtis, 66 Conn. 154, 156, 33 A 998 
(where the same language is quoted). 

[a] “Phe meaning of the word ‘re- 
levant,’ as applied to testimony, is 
that it directly touches upon the issue 
which the parties have made by their 
pleadings, so as to assist in getting 
at the truth of it. It comes from the 
French reliever, which means to as- 
sist.” Platnery.Platner, 78N, Y.90, 95. 

[b] “One fact is relevant to another, 
when, according to the common course 
of events, the existence of the one, 
taken alone or in connection with the 
other facts, renders the existence of 
the other certain or more probable.” 
Locke v. Kraut, 85 Conn. 486, 489, 83 


A 626. 
U. S.—Standard Oil Co. v. Van 


53. 
Etten, 107 U. S. 325, 1 SCt 178, 27 L. 
ed, 519; Butler v. Watkins, 13 Wall. 
456, 20 L. ed. 629; Home Ins. Co. v. 
Weide, 11 Wall. 438, 20 L. ed. 197; 
Thompson v. Bowie, 4 Wall. 463, 18 
L. ed. 423; ope Trust Co. v. Robb, 
142 Fed. 78, 3 CCA 302; Texas R. Co. 
v. Conturte. "135 Ped. 465, 68 CCA 
177; Nicola Bros. Co. v. Speer Box, 
etc., Co., 133 Fed. 914, 67 CCA 208. 

Ala. — Oil-Well Supply Co. v. West 
Huntsville Cotton Mills Co., 73 S 899: 
Landers v. Hayes, 196 Ala. 533, 72 § 
106; Beatty v. Palmer, 496 Ala. 67; 


71 S 422; Nashville, ete, R. Co. v. 
Wood, oa Ala. 382, 54S 753; Roque- 
more Vulean Iron Works Co., 160 


Ala. 311, 49 S 389; Western Union 
Tel. Co. v. Benson, 159 Ala. 254, 48 
S 712; Dilburn v. Louisville, ete., R. 
Co., 156 Ala. 228,47 S 210; McBryde v. 
State, 156 Ala. 44, 47 S$ 302 ; Alabama 
Tron Co. v. Smith, 155 Ala. 287, 46 S 


475; Woodstock Iron Works v. Kline, 
149 Ala. 391, 43 S 362; Vernon. v. 
Wedgeworth, 148 Ala. 490, 42 S 749; 
Alabama Great Southern R. Co. v. 
Guest, 144 Ala. 373, 39 S 654; Coker 
v. State, 144 Ala. 28, 40 S 516; O’Neal 
v. MeKinna, 116 Ala. 606, 22 S 905; 
Shealy v. Edwards, 75 Ala. 411; Ashley 
vy. Martin, 50 Ala, 537; Bell v. Troy, 35 
Ala. 184; Governor v. Campbell, 17 
Ala. 566; Plott v. Foster, 7 Ala. A. 
402, 62 Ss 299; Massey v. 1 Ala. 


A, 424,55 S 936 
Central Coal, 


Ark.—Bache v. 
Co., 127 Ark. 397, 192 SW 225, Ann 


Casi19i8E 198; Louisiana Molasses 
Co. v. Ft. Smith Wholesale Grocery 
Co., 73 Ark. 542, 84 SW 1047; Ward 
v. Young, 42 Ark. 542. 

Cal— Conlin v. Osborn, 161 Cal. 659, 
120 P 755; Riverside Water Co. v. 
Gage, 108 Cal. 240, 41 P 299; Luit- 
weiler Pumping Engine Co. v. Ukiah 
Water, ete., Co., 16 Cal. A..198, 116 
P 707, 712; Dennis ¥. Crocker-Huffman 
Land, etc., Co., 6-Cal. A. 58, 91 P 425; 
Moody v. Peirano, 4 Cal. A. 411, 88 
P 380; Bashore v. Mooney, 4 Cal. A. 
Zee St EP S55s. 

Conn.— Walter v. Sperry, 86 Conn. 
474, 85 A 739, 44 LRANS 28; Roy v. 
Moore, 85 Conn. 159, 82 A 233; Wyne- 
house v. Mandelson, 84 Conn. 613, 80 
A 706; Plumb v. Curtis, 66 Conn. 154 
33 A 998; Belden v. Lamb, 17 Conn. 441 

Del.—Dougherty v. White 25 Del 
= 80 A 237, AnnCas1914C 876, 
a . C.—Dobbins v. Thomas, 30 App. 


Fla.—Baucher v. Boley, 63 Fla. 75 
58 S 980; Melrose Mfe. Co. v. Ken- 
nedy, 59 Fla. 312, 51 S 595; Vaughan’ 
Seed Store v. Stringfellow, 56 Fla 
708, 48 S 410; Clinton v. State, 56 
Fla. 57, 47 S 389; Prior v. Oglesby, 50 
Fla. 248, 39 S 593; Gray v. State, 
42 Fla. 174, 28 S 53 

Ga —-Gorday v. “Cravey, 142 Ga 
114, 82 SE 514; Tarbert v. Cherokee 
Ins. Co., 141 Ga. 77 82 SE 134 
Churchill v. Jackson, Y32 Ga. 666, 64 
SB 691, 49 LRANS 875, AnnCas1913E 
1203; Nugent v. Watkins, 129 Ga 
382, 58 SE 888; Baker v. Lyman, 53 
Ga. 339; Selma, ete, R. Co. v. Keith, 
53 Ga. 178; Walker v. Roberts, 20 
Ga. 15; Sample v. Lipscomb, 18 Ga 
687; America International Harvester 
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Moody, 135 Iowa 444, 110 NW 903; 
Leathers v. Geitz, 135 Iowa 145, 112 
NW 191; State v. Nowells, 135 Towa 
53, 109 NW 1016; State v. Hanley, 133 
lowa 474, 110 NW 914; Sunley v. 
Metropolitan L. Ins. Co., 132 lowa 
123, 109 NW 463, 12 LRANS 91; El- 
bert v. Mitchell, 131 Iowa 598, 109 
NW 181; State v. Thompson, 127 Iowa 
440, 103 NW 877; Harrison v. Harri- 
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etc., Re Con 74 Kan. 599 Sie aio: 
Neosho Valley IT Ven COL. Hannum, 
63 Kan. 621, 66 P 631. 
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-Co., 180 Ky. 111, 201 SW 469; Louis- 
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450, 165 SW 649; Zinsmeister v. Rock 
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‘SW 1068; Wallingford v. Maysville, 
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301, 28 Kyl 1366; Campbell v. Fidel- 
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Thomas, 8 Gill 18. 
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62; Beckles v. Boston El. Co., 214 
Mass. 311, 101 NB 145; Bainter Vv. 
Bessel, 213 Mass. 74, 99 NE 946; 
Brogi v. Brogi, 211 Mass. 512, 98 NE 
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Walton, 206 Mass. 215, 92 NE 459; 
Cromwell v. Norton, 193 Mass. 291, 
79 NE 4383, 18 AmSR 499; Deming v. 
Darling, 148 Mass. 504, 20 NE 107, 2 
LRA 743; Peverly v. Boston, 136 Mass. 
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166 NW 948; Prussia v. Bailey. 193 
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dence.®> It follows that the rules of evidence are 
largely those of exclusion; rejecting, for reasons 
partly practical and partly historical and arbitrary, 
the use of inferences to be drawn from certain facts 
or sets of facts.°® The facts or sets of facts rejected 
as bases for inferences are in the main four: First, 
the existence of an unsworn statement as evidence 
of the fact which it asserts;5? second, the fact 
that a person is of a particular character, on the 
question whether he did a certain act;®* third, the 
fact that a person has formed a particular opinion, 
as evidence that the truth is in accordance with 
such opinion;°® and fourth the fact that a person 
has done an act at one time as evidence that 
he did a similar act at another time.®° 
each of these four main exclusions there are excep- 


tions. 


The law furnishes no precise and universal test 
of relevancy; the question must be determined in 


EVIDENCE 


But to 
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judicial experience.®! 

The pleadings must first be considered in deter- 
mining whether evidence is relevant,®2 but no test 
of relevancy is furnished by a consideration of 
whether or not an issue raised by the pleadings will 
be submitted to the jury.®? Evidence which is prop- 
erly admissible under issues presented cannot be 
excluded because of collateral effects detrimental to 
the party objecting,*¢ or because it brings out with 
it other matters which are not in issue;® although 
it has been held that relevant evidence may be ex- 
cluded where its admission would necessarily tend to 
confuse the jury by drawing into the case issues 
foreign to the litigation.®¢ 

Immaterial issue. 
by being directed to proof of an immaterial issue,®? 


Evidence is not made relevant 


although as in other cases of mere immateriality re- 


error.®8 


each case according to the teachings of reason and 


Day v. Hunnicutt, (Civ. A.) 160 SW 
134; Boiders v. Dooley, (Civ. A.) 154 
SW 614; Home Inv. Co. v. Strange, 
(Civ. A.) 152 SW 510; Merchants’ 
Nat. Bank v. Townsend, (Civ. A.) 147 
SW 617; Gulf, etc., R. Co. v. Coulter, 
(Civ. A.) 139 SW 16; Keahey v. 
Bryant, (Civ. A.) 134 SW 409; Good- 
win v. Mortsen, 60 Tex. Civ. A. 287, 
128 SW 1182; Galveston, ete., R. Co., 
v. Word, (Civ. A.) 124 SW 478; Mul- 
linax Wwe) Pryon,.58 Pex, “Civ ;A.) 253; 
123 SW 1139; Missouri, etce., R. Co. 
v. Gray, 56 Tex. Civ. A. 61, 120 SW 
527; Johnson v. Hulett, 56 Tex. Civ. 
A. 11, 120 SW 257; International ete,. 
Co. v. Duncan, 55 Tex. Civ. A. 440, 
121 SW 362; Missouri, etc., R. Co. of 
Texas v. Bailey, 53 Tex. Civ. A. 295, 
115 SW 601; Wiggs v. Southwestern 
Melo eeLc,,, Co., (Civ A.) 110 =SW 279% 
acon. .aV5 Ut OWorth: ete. -R, 
Cor, 749), Nex) Civ. A. 184, ° 1085 Siw 
Horwitz v. La Roche, (Civ. 
A.) 107 SW. 1148; San Antonio, 
ete., R. Co. v. Timon, 45 Tex. Civ. A. 
47, 99 SW 418; Guthrie v. Lyon, (Civ. 
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147, 95 SW 595; Clawson v. Wilkins, 
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A.) 91 SW 643; Stuart v. Kohlberg, 
(Civ. A.) 538 SW 596; Joseph v. State, 
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Vt.—Lewis v. Barker, 55 Vt. 21. 
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88 SE 491; Bowles v. Virginia Soap- 
stone’ Co., 115 Va. 690, 80 SE 799; 
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Coal, ete., Co., 105 Va. 574, 54 SH 593; 
Murray v. Moore, 104 Va. 707,52 SH 
381. 

Wash.—MecNall v. Sandygren, 100 
Wash. 133, 170 P 561; Puget_Sound 
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Co. 76 Wash. 364, 136 P 117; Nelson 
v. Sibley Contracting Co., 66 Wash. 
471, 119 P 829; Coffer v. Erickson, 61 
Wash. 559, 112 P 643; Rowe v. What- 
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658, 87 P 921; Bluett v. Wilce, 43 
Wash. 492, :86 P 853; McNicol v. Col- 
lins, 30 Wash, 318, 70 P 753. 
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62 W. Va. 451, 59 SE 172. 
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Wis. 224, 167 NW 248; Scheuer v. 
Manitowoc, ete., Tract. Co., 164 Wis. 
333, 159 NW 901; Monture v. Regling, 
140 Wis. 407, 122 NW 1129; My Laun- 
dry Co. v. Schmeling, 129 Wis. 597, 
109 NW 540; Kavanaugh vy. Wausan, 
120 Wis. 611, 98 NW 550. 

Can.—Brownell v. Brownell, 42 Can. 
S. C. 368. 

Alta.—Re Aldridge, 9 Alta. L. 422, 
28 DomLR 527, 33 WestLR 910; Bab- 
cock v. Canadian Pac. R. Co., 9 Alta. 
PoE 270, 27 DomLR 432, 33 WestLR 


B. C.—Appleton v. Moore, 22 B. C. 
28, 23 DomLR 673, 8 WestWkly 1286, 
32 WestLR 114. 

N. S.—Starratt v. Dominion Atlan- 
HIG. RAF Cote ASIN Sa Sas 

[a] “The reason for the rule ex- 

cluding all evidence of collateral facts 
which are incapable of affording any 
reasonable presumption or inference 
as to the fact in dispute is ‘that 
such evidence tends to draw away 
the minds of the jurors from the 
point in issue and to excite prejudice 
and mislead them.’ Greenleaf Ev. 
Sec. 52.’ Provencher v. Moore, 105 
Me. 87, 89, 72 A 880. To same effect 
Parker v. Portland Pub. Co., 69 Me. 
173, 31 AmR 262, 
Lb | A paper writing or record 
containing no information on which 
an inference may be drawn in re- 
gard to the matter in controversy, 
is irrelevant and inadmissible for any 
purpose. Martin v. Knight, 147 N. 
C. 564, 61 SE 447. 

[c] Evidence which tends to raise 
collateral issues is not admissible. 
Missouri, etc., R. Co. v. Bailey, 53 
Tex, Cive! A. 295, 215 Sw 601; 

{d] It is the duty of the court to 
confine the evidence to relevant mat- 
ters, and it should not, as a rule, 
admit evidence of collateral matters. 
Louisville R. Co. v. Frick, 158 Ky. 
450, 165 SW 649. 

[e] The entire testimony of a wit- 
ness cannot be stricken out because 
he has testified to matters which are 
irrelevant, where he has also given 
relevant testimony. Fitzsimons, etc., 
Co. v. Braun, 199 Ill. 390, 65 NE 249, 
59 LRA. 427) faff-94 Tl. A. 633]. 

ee. Ala.—Miller v. Whittington, 80 
S 499. 

Cal.—Gregory v. Lentz, 17 Cal. A. 
Bisa lal ys 2 Ee eee 
- Conn.—Bristol v. Warner, 19 Conn. 
hs 

Ga.—Marchant v. Young, 147 Ga. 
387, 92 SE 863; Cobb v. Pope, 21 Ga. 
A. 103, 93 SE 1029. 

Ill._—Dowdey v. Palmer, 287 Ill. 42, 
122 NE 102; Williams v. Case, 79 
Til. 356. 

Ind.—Hall v. Durham, 109 Ind. 434, 
9 NE 926, 10 NE 581; Waterbury v. 
Miller, 13 Ind. A. 197, 41 NE 383. 

Iowa.—Gibson v. Burlington, etc., 
R. Co., 107 Iowa 596, 78 NW 190. 

Mich.—Dyer v. People’s Ice Co., 188 


ceiving evidence on such an issue is not prejudicial 


Mich. 203, 154 NW 135. 

N. Y.—Ehrehart v. Wood, 71 Hun 
609, 25 NYS 31; Chapin v. Hollister, 
7 Lans. 456. 

Oh.—Hutchinson vy. Canal Bank, 3 
Oh. St._ 490. 

Pa.—Marsh v. Nordyke, etc., Co., 
15 A 875; Tripner v, Abrahams, 47 
Pa. 220; Diamond Power Specialty Co. 
v. Milne, 67 Pa. Super. 223; Yost v. 
Mensch, 27 WklyNC 562. 

'Tex.—Compton v. Young, 26 Tex. 
644; El Paso Electric Co. v. Terrazas, 
(Civ. A.) 208 SW 387; Palatine Ins. 
Co. v. Griffin, (Civ. A.) 202 SW 1014; 
Missouri, ete., R. Co. v. Golson, (Civ. 
A.) 133 SW 456, 460 [cit Cyc]; Stap- 
per v. Wolter, (Civ. A.) 85 SW 850; 
Osborne v. Ayers, (Civ. A.) 32 SW 
73. 

Wash.—Harry v. Northern Pac. R. 
Co., 178 P 465; Welch v. Creech, 88 
Wash. 429, 153 P 355, LRA1918A 353. 

W. Va.—Hubbard v. Kelley, 8 W. 
Va. 46. 

Alta.—Babcock v. Canadian Pac. R. 
Co. 9 Alta. LL. 2705 2838, 2% DomiuR 
432, 383 WestLR 941 [quot Cyc]. 

56. Plumb v. Curtis, 66 Conn. 154, 
166, 33 A 998; In re Berkeley, 4 
Campb. 401, 11 ERC 310. 

“Wvidence is admitted not because 
it is shown to be competent, but be- 
cause it is not shown to be incom- 


petent.” Plumb v. Curtis, supra. 

57. See infra §§ 167-185. 

58. See infra XII. 

59. See infra XIII. 

60. See infra XV. 

61. Plumb v. Curtis, 66:Conn. 154, 
33 A 998. 

62. See Pleading [81 Cyc 680 et 
seq]. 
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Higdon, 58 Tex. Civ. A. 83, 123 SW 
73 


2. 
64. Vallejo, etce., R. Co. v. Reed 
Orchard Co., 169 Cal. 545, 147 P 238; 
U. S. Wind Engine, etc. Co. v. 
Butcher, 126 Ill. A. 302 [aff 223 Ili. 
638, 79 NE 304]. . 

[a] Illustration. — Evidence which 
tends to establish a matter within 
the issues cannot be excluded because 
it also tends to show an affirmative 
cause of action not relied upon in the 
declaration. U.S. Wind Engine, etc., 
Co. v. Butcher, 126 Ill. A. 302 [aff 223 
Tll. 638, 79 NE 304]. 

65. Dempsey v. Baltimore, etc., R. 
Co., 219 Fed. 619, 621 (“If the fact 
which the question was framed to 
elicit was a fact which was in issue 
between the parties, it could be 
brought out, notwithstanding that it 
brought out with it other matters 
which were not in issue’). 

66. Bradley v. Onstott, 180 Ind. 
687, 103 NE 798; Edwards v. Davis, 
198 Mass. 441, 84 NE 855. 

67. Fry v. Provident Sav. L. Assur. 
Soc., (Tenn. Ch. A.) 38 SW 116. 

68. Smay v. Etnire, 99 Iowa 149, 
68 NW 597. See infra § 331. 
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[§ 90] 2. Legal Relevancy or Materiality. The 
practical conditions under which cases are tried 
.do not always permit the court to hear all facts 
which may be in any degree logically relevant to the 
issue, but requires that the facts received shall 
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lalaty.726? 


have a somewhat higher degree of probative force, 


ie U. S—Dempsey v. Baltimore, 
etc., Co., 219 Fed. 619; Golden Re- 
ward Bae ‘Co. v. Buxton Min. Co., 97 
Fed. 413, 38 CCA 228. 

t Conn.—-Wheeler v. Packer, 4 Conn. 
02. 

D. C.—Guenther v. Metropolitan R. 
Co 23 App. 498. 

Ill.— Harvey v. Chicago, etc., R. Co., 
221A) 242577 NE ib69s Chicago City 
RLC ou: Shaw, 220 Ill. 532, 77 NE 139. 

Towa.-—Boileau v. Records, 165 Iowa 
134, 144 NW 336. 

Ky.—Wilson v. Wilson, 174 Ky. 771, 
LISTS Wain 

Miss.—Hawkins v. James, 69 Miss. 
274, 13 S 813. 

Nebr.—Home F. Ins. Co. v. Kuhl- 
man, 58 Nebr. 488, 78 NW 936, 76 
AmSR 111. 

N. H.—Amoskeag Mfg. Co. v. Head, 
59 N. H. 332, 338 [aff 113 U.S. 9, 6 SCt 
441, 28 L. ed. 889]. 

N. Y.—Hoag 16 Wright, 34 App. Div. 
260, 54 NYS 65 

g. Fp tS les v. Chester, 94 SE 
731 [quot Cyc]. 

Tex.—Needham vy. Cooney, (Civ. A.) 
173 SW 979. 

Wash.—Ffolliott v. Lord, 76 Wash. 
309, 312, 186 P 126 [cit Cyc]. 

“The trial to which parties are en- 
titled is not an endless one, nor one 
unreasonably protracted and exhaust- 
ing. There may be a vast amount of 
evidence, relevant in a certain legal 
sense, but so unimportant, when com- 
pared. with an abundance of better 
evidence easily available, as to be 
properly excluded »« so on the 
ground that, as a matter of fact, it 
had so slight or remote a bearing on 
this case that it would be unjust or 
unreasonable to prolong and compli- 
cate the trial by such an investiga- 
tion of those cases as would be neces- 
sary for obtaining’ from them any 
useful information.” Amoskeag Mfg. 
Co. v. Head, supra. 
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70. U. S.—Moore v. U. ay 
Ss. 57, 14 SCt 26, 37 L. ed. 99 

Ala.—Neyman v. Maae Great 
Beater Re Cos L74.Ala. 643, 57. S 

Ark. — Chicago, Co... .v.. Me- 
Cutchen, 80 Ark. age. 98 SW 1054. 

Cal,—De Arellanes v. Arellanes, 151 
Gal, 443, -90). Ps 10595 Brownlee v. 
Reiner, 147 Cal. 641, 82 P 324 

Conn. — Czarnecki v. Derecktor, 81 
Conn. 338, 71 A 354. 

D. C.—Funk v. U. S., 16 App. 478. 

Fla.—Vaughan’s Seed Store v. 
Stringfellow, 56 Fla. 708, 48 S 410. 

Ga.—Folks v. Lee, 1385 Ga. 179, 69 
SE 24, 

Ill—E1 Paso First Nat. Bank v. 
Miller, 235 Il). 135, 85 NE 312; Calahan 
vy. Conran, 172 Ill. A. 261; Perido v: 
Chicago, etc., R. Co., 144 Ill. A. 446; 
Chicago City R. Co. v. Heydenburg, 
118 Ill. A. 387. 
eee ess v. State, 47 Ind. 

Iowa.—Hubbard v. Montgomery 
County, 140 Iowa,520, 118 NW 912; 
Names v. Union Ins Co., 104 Iowa 612, 
74 NW 14. 

Md.—Baltimore ipeirat Mfg. Co. 
v. Dobbin, 23 Md. 21 

Mass.—Broei v. ae 211 Mass. 
512, 98 NE 573; Flaherty v. Boston, 
etc., RR. Co., 210 Mass: -321;°96 NE 
716; Hamsy v. Mudarri, 195 Mass. 
418, 81 NE 266. 

Mo,—Steltemeier v. Barrett, 145 Mo. 
A. 534, 122 SW 1095. 

Nev.—Ex p. Kair, 28 Nev. 425, 82 
P 453, 6 AnnCas 893 [den reh 28 Nev. 
oy P 463, 113 AmSR 817, 6 AnnCas 

J. 

N. Y.—Crammond v. International 
Paper Co., 116 App. Div. 39, 101 NYS 
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N. D.—Taugher v. Northern Pac. R. 
Co., 21 N. D, 111, 129 NW 747. 


Or.—Redsecker v. Wade, 69 Or. 158, 
134 P 5,.138 P 485, AnnCas1916A 269. 
Sera _—Featherman v. Miller, 45 Pa. 

Tats i._Eastman Vv. .Dunn, 34, Rigd. 
416, 83 A 1057. 

S. C.—Hafner v. Chester, 94 SE 731 
[quot Cyc]. 

s. D.— Whaley Vise AGA, ot oss on 
642, 132 NW 248; Comeau v. Hurley, 
24 8. D. 275, 123 "NW 715 

Tex.—Needham v. Cooney, (Civ. A.) 
173 SW 979; Power v. Crowell First 
State Bank (Civ. A.) 162 SW 416; 
Gulf, etc., R. Co. v. Coulter, (Civ. aes 
139 SW 16; Missouri, etc., R. Co 
Bailey, 53 Tex, Civ. A. 295, AS Sw 
601; Smith v. Landa, 45 Tex. Civ. A. 
446, 101 SW 470. 

Vt.—Lang v. Clark, 85 Vt. 222, 81 A 
625; Richardson v. Baker, 83 Vt. 204, 
V5 AS 151. 

Va.—Clinchfield Coal Co. v. Wheeler, 
108 Va. 448, 62 SE 269. 

Wash.—Moritz v. Herskovitz, 46 
Wash. 192, 89 P 560; Irwin v. Buffalo 
Pitts Co., 39 Wash. 346, 81 P 849. 

W. Va.—Walters v. Appalachian 
Power Co., 75 W. Va. 676, 84 SE 617. 

Wis.—Albright v. Albright, 151 
Wis. 610, 139 NW 413. 

71. U. S.—Sharples Separator Co. 
v. Skinner, 251 Fed. 25, 163 CCA 275; 
Otis El. Co. v. Luck, 202 Fed. 452, 120 
CCA 558; William Cramp, etce., Ship, 
ete,,, Bldgs Conwv..UiiS:, 50, Ct. ‘Cl 179: 

Cal.—Conlin .v. Osborn, 161 Cal. 
659, 120 P 755; Dyas v. Southern Pac. 
Co., 140° Cal... 296, 73° P9172). 

Conn.—Parsons v. Utica Cement 
Mis. Co:,. 82. .Gonn. 3335) 738:.A\ 1785, 
135 AmSR 278; Stillman vy. Thomp- 
son, 80 Conn. 192, 67 A 528; State v. 


‘Kelly, 77 Conn. 266, 58 A 705 


Ga.— Butler v. Sams, 138 Ga. 748, 
75 SW 1127. 

Tll.—Kelleher v. Chicago City R. 
Co., 256 Ill. 454, 100 NE 145 [rev 167 
Tl. \A. 325); Larminie v. Carley, 114 
Tll..196, 29 ‘NE 382; Trude v. Meyer, 
82 Ill. 585; Eureka Coal Go. v. Braid- 
wood, 72 Til. 625; Bates v. Cronin, 196 
Till. A. 178; Arcola First Nat. Bank v. 
Heeb, 188 Il], A. 194; Davis Bros. v 
Vandalia R. Co., 168 Ill. A. 621. 

Ind.-—Goodwin v. State, 96 Ind. 550. 

Iowa.—Denning v. Butcher, 91 
Towa 425, 59 NW 69; Jones v. Hop- 
kins, 32 Towa 503. 

Ky.—Illinois Cent. R. Co. v. Out- 
land, 160 Ky. 714, 170 SW 48; Ger- 
man Security Bank v. Columbia Fi- 
Bene etc,, Co. 85 SW, 761, 27 Kyl 


Md.—Maryland Hlectric R. Co. v. 
Beasley, 117. Md. 270, 83 A 157. 


Mass. Views Lilt, . maemo 
Mass. 521, 114 NE 811; Doane v. 
Grew, 220 Mass. 171, 107 NE 620, 
LRA1915C 774, AnnCasi917A 338; 


Noyes v. Meharry, 213 Mass. 598, 100 
NE 1090; Reed v. Mattapan’ Deposit, 
etc., Co., 198 Mass. 306, 84 NE 469; 
Goyette v. Keenan, 196 Mass. 416, 82 
NE 427; Sunter v. Sunter, 190 Mass. 
449, T7 NE 497; Miner v. Connecticut 
Re Col, 153 Mass. 398.) '26 “NN 994 
Com. v. Pomeroy, 117 Mass. 148; Mor- 
rissey v. Ingham, 111 Mass. 63. 

Mich.—In re Walsh, 196 Mich. 42, 
168 NW 70, AnnCas1918E 217; Ken- 
nedy v. London. etc., F. Ins. Co., 157 
Mich. 411, 122 NW 134. 

Miss.—Jones v. State, 26 Miss. 247. 

Mo.—Lamport v. General Acc., etc., 
Asstr. Corp., 272 Mo. 19, 19% SW 95; 
Carmody v. Carmody, 266 Mo. 556, 
181 SW 1148; State v. Newcomb, 220 
Mo. 54, 119 SW 405; Pitman v. Ball, 
140 Mo. A. 389, 124 SW 1082; Stelte- 
meier v. Barrett, 115 Mo. A. 3238, 91 
SW. 56. 

Nebr.—Cutting v. Baker,’ 43 Nebr. 
470, 61 NW 726. 

Nev.—Ferraris v. Kyle, 19 Nev. 435, 
14° PV 529% 
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which may be termed ‘‘legal relevancy”? or ““mater- 


The rule in this connection is that when- 
ever the court feels that a fact is not of probative 
value commensurate with the time required for its 
use as evidence,” either because too remote in time,’* 


N. H.—Cote v. Grand Trunk R. Co., 
70 nee 62.0.0 4 9a A gO. 

N. J.—Armitt v. English, 79 N. J. 
L. 8, 74 A 130; Stagg v. Barrett, 78 
iNeed se 588, 76 A 974; Johnson Vv. 
Mason, 70 N. J. L. 18, 56 A 137. 

N. Y.—Gibson v. American Mut. te 
mrss Cos, ast New Yas wDOUs) A CAEDAEL 
State, 115 App: Div. 1, i00 NYS 499: 
Nelson v. Young, 91 "App. Div. 457, 
87 NYS 69 [aff 180 N. Y. 523 mem, 
72 NE 1146 mem]; Maimone v. Dry 
Dock, ete., R. Co. 58 App. Div. 383, 
68 NYS 1073; Hoag v. Wright, 34 
App. Div. 260, 54 NYS 658. 

Ok 1.— Wynnewood Ma Coxe tet, (Out 
563, 122 RP 528, AnnCasi913E 349. 

Or.— West v. McDonald, 74 Or. 421, 
ae P 655. 

Pa. — Montgomery County Wire 
Schuylkill Bridge Co., 110 Pa. 54, 20 
A 407; Matthews v. Lilley Coal, ete. 
Cos; 64 Pa. Super. 24. 

Re-1.—Ralpn v.,,Taylor, (33, hh.) i. 
503, 82 A 379 [rearg den 82 A 495]; 
Williams v. Smith,\29 R. I. 562, 72 A 


S. C.—Hafner v. Chester, 94 SE 7381 
Fagot: Cye]. 

S. D.—Davis v. Holy Terror Min. 
Co;,;: 20S. D.,39.9,-107, INIW 374: 

Tex.—Texas Midland R. Co. v. Nel- 
son, (Civ. A.) 161 SW 1088; Texas 
Cent. R. Co. v. Dumas, (Civ. A.) 149 
Sw 543; Barnett v. Ward, (Civ. A.) 
144 SW 697; Parks v. Knox, 61 Tex. 
Civ. A. 493, 130 SW 203; Ft. Worth, 


ete.,_R. Co. v.. Cage Cattle Co. (Civ. 
A.) 95 SW 705. 
Vt.—Waterman v. Moody, 103 A 


325; Johnson v. Doubleday, 102 A 
1038; Green v. La Clair, 89 Vt. 346. 
95 A 499; In re Smith, 88 Vt. 259, 92 
A 223; Sheldon Vv. Wright, 80 Vt. 298, 
67 A 807:. Freehart v. Stanford, 77 
A 790; Harris v. Holmes, 


Wash.—Slaton v. Chicago, etc., R. 
Co., 97 Wash. 441, 166 P 644; Matsuda 
Vv. ‘Hammond, it. Wash.) 120,) 13% 
328, 51 LRANS 920; Simon v. Hamil- 
ton Logging Co., 76 Wash. 370, 136 
Pook, : 

Wis.—Ward v. Thompson, 146 Wis, 
376, 1381 NW 1006; Kavanaugh v. 
Wausau, 120 Wis. 611, 98 NW 550. 

{a] Evidence raising presump- 
tion.—(1) A fact cannot reasonably 
be said to be too remote in time, 
either prior or subsequent, if its 
existence at that time raises a fair 
inference of.its continued existence 
at the time involved in the Bo A 

4 


Sturdevant’s App, 71 Conn. 392, 
A 70; Laplante v. Warren Cotton 
Mills, 165 Mass. 487, 48 NE 294; 


State Bank v. Southern Nat. Bank, 
170 N. Y. 1, 62 NE 677; McCulloch v. 
Dobson, 133 N. Y. 114, 30 NE 641 
{aff 15 NYS 602]; Mason vy. Raplee, 
66 Barb. (N. Y.) 180; Dale v. Brooklyn 
City 6tel, oe. (Co... Se, 1 HONS 6eonce 
686 [aff 60 N. Y. 688 mem]; Davis v. 
Holy. Terror Min. Co., 20'S Di 3098 
107 NW 3874; Ware v. Shafer, (Tex. 
Civ. A.) 27 SW 764. (2) So evidence 
of the cagndition of an orchard in 
December, when based on the fact that 
the trees had not leaved out during 
the summer, is material to show what 
its condition had been in the spring. 
Leathers v. Geitz, 135 Iowa 145, 112 
NW 191. 

“The extent of the remote- 
ness of time and place ccucerning 
which evidence will be received as to 
the reputation vf a party or wit- 
ness rests largely in the discretion of 
the trial court, and depends also in 
a large measure upon the particular 
facts and circumstances of each case. 
It it is apparent to the court that 
competent evidence not remote either 
as to time or place is obtainable, 
then evidence somewhat remote as 
to either is properly excluded. But 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or too uncertain ”* or too conjectural 7* in its na- | ture, the fact may in the exercise of a sound dis- 


if it is apparent that the circum- 
stances of the case do not permit 
of evidence recent in time and 
proximate in place, then evidence of 
a remote character may be admitted, 
especially evidence relating to the 
general moral makeup of a person.” 
Ward yv. Thompson, 146 Wis. 376, 
381, 181 NW 1006. 

[ce] In order to render conditions 
prevailing after an injury competent, 
it is essential that it should be shown 
that they had in no wise changed 
since the pegitent. Goddard v. Enz- 


ler; 128 d11.,A. 108 [aff 22) Ill. 462, 78 
NE 805]. 
{d] Evidence held not too re- 


mote.—Otis El. Co. v. Luck, 202 Fed. 
452, 120 CGA 558; Kerbaugh v. Cald- 
well, 151 Fed. 194, 80 CCA 470, 10 
AnnCas 453; Hews -v. Equitable L. 
Assur. Soc., 143 Fed. 850, 74 CCA 
676; Olsen v. Levy, 8 Cal. A. 487, 
97 P 76; Dennis v. Crocker-Huffman 
ands ete:; Coy,.6, Cal. Ai 58, 91.) 425: 
Smith v. Middlesboro Electric Co., 
164 Ky. 46, 174 SW 778, AnnCasl1917A 
1164; Thayer v. Old Colony St. R. Co., 
214 Mass, 234, 101 NE 368, 44 LRANS 
1125, AnnCas1914B 865; Davis v. Ad- 
rian, 147 Mich. 300, 110 NW 1084; 
Riley v. Independence, 258 Mo. 671, 
167 SW 1022, AnnCas1915D 1748; 
Sheibley v. Nelson, 84 Nebr. 393, 
121 NW 458; Lindeburg v. Hodgens, 
ateriIN VS 53; sGulifey eteiRi-.Coy- Vv. 
Justin Mill, ete., Co., (Tex. Civ. A.) 
168 SW 411; Seott v. Townsend, (Tex. 
Civ. A.) 159 SW 342; Walker v. Dick- 
ey, 44 Tex. Civ. A. 110, 98 SW 658; 
Missouri, ete., R. Co. v. Parrott, 43 
Tex. Civ. A. 325, 94 SW 1135, 96 SW: 
950; In re Miller, 31 Utah 415, 88 P 
338; Richardson v. Baker, 83 Vt. 204, 
75 A 151; McQuiggan v. Ladd, 79 Vt. 
90, 64 A 503, 14 LRANS 689. 

72. Ala.—Hamilton v. Cranford 
“Mercantile Co., 78 S 401; Watson v. 
Byers, 6 Ala. 393. 

Cal.—Peo. v. Tarbox, 115 Cal. 57, 
46 P 896; Arundell v. American Oil 
mMields Co., sel Cal. vA. 218)1 160 GR A159. 

Colo.—Arbaney v. Usel, 61 Colo. 
11, 157 P 204. 

Ga.—Gentry v. Dorris, 146 Ga. 14, 90 
SE 277; Hardwood Mfg. Co. v. Woo- 
ten, 126 Ga. 55, 54 SE 814. 

Ind.—Central Union Tel. 
Swoveland, 14 Ind. A. 341, 
1035. 


Cosi: 
42 NE 


TIowa.—Richardson v. Sioux City, 
172 Iowa 260, 154 NW 430. 

La. > Babington v. Thomas, 131 La. 
684,60 S 7 

Mé—Gunther v. Bennett, 72 Md. 
384, 19 A. 1048. 


Mass. — Phillips Vv. Middlesex 
County, 127 Mass. 262. 
Mich.—Peo. v. Barnes, 182 Mich. 


179, {48 NW 400. 
Minn. —Lovejoy ,v. Howe, 55 Minn. 
353, 57 NW 57; Thayer v. Barney, 12 
etc., 


Minn. 502. 

Mo.—Levi v. Missouri, Co., 
157 Mo. A. 536, 188 SW 699. 

Nebr.—Lindgren v. Omaha St. R. 
Co., 73 Nebr. 628, 103 NW 307. 

is H.—State v. Flanders, 38 N. H. 
32 

N. Y.—Raynor Vv. Metropolitan St. 
R. Co., 106 App. Div. 449, 94 NYS 
632; Boland v. New York City ReCo:;, 
48 Misc. 523, 96 NYS 262. 

Ss. C—Hafner_v. Chester, 94 SE 
Ces [quot Cyc]; Hopper v. Hopper, 61 
Ss. 124,39 SE 366. 

Pex. —Fidelity, éte:y = Ins. oConev. 
Mounteastle, (Civ. A.) 200 SW 862; 
‘Texas Midland Re Cos Vv: Wiggins, 
(Civ. A.) 161 SW 445; Linger v. Bal- 
four, (Civ. A.) 149 Sw 795; Reagan 
Bound Bale Co. v: Dickson Car Wheel 
Co., 55 Tex. Civ. A. 509, 121 SW 526. 

Vt.—Slack v. Brage, 83 Vt. 404, 76 A 
148; Melvin v. Bullard, 35 Vt. 268. 

Wash. — Williams v. Hewitt, 57 
Wash. 62, 106 P 496, 135 AmSR 971. 

Wis. — Barney v. Douglass, 22 Wis. 
464. 

Rene: —Underwood v. Wing, 4 De G. 

Pag G. 633, 53 EngCh 496, 43 Reprint 
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fal “The fact that some one is 
concerned or frightened by the speed 
of a vehicle furnishes no reliable 


fuide as to the rate of speed.” Beau- 
cage v. Mercer, 206 Mass. 492, 500, 
92 NB 774, 188 AmSR 401. 

[b] Nonproduction of better evi- 
dence.—A party cannot complain 
that evidence is uncertain, if he fails 
to furnish more definite evidence 
within his power. Richmond vy. Du- 
buque, etc., R. Co., 40 Iowa 264; Mis- 
souri Pac. R. Co. v. Heidenheimer, 
ade 195, 17 SW 608, 27 AmSR 

[c] Best evidence permitted by 
circumstances.—In an action for land 
granted by the state as a part of an 
abandoned riverbed, which was the 
dividing line between this State and 
another, where defendant claimed 
that before abandonment the center 
of the stream gradually shifted by 
an avulsion, old settlers who had 
known the stream for more than 
fifty years could testify as to the 
shifting of its course, being the 
best evidence of the circumstance 
permitted. Coulthard v. McIntosh, 
143 Iowa 389, 122 NW 233. 

{dJ] Evidence is not uncertain 
merely because: (1) It will require 
ether evidence to make it certain. 
Ashley v. Wilson, 61 Ga. 297. (2) A 
witness has given his testimony in 
an uncertain manner. Fulton v. Mac- 
cracken, 18 Md. 528, 81 AmD 620. 

[e] Certainty in connection with 
previous testimony.—Testimony that 
the rental value of land was twenty- 
five cents per head for all the cat- 
tle which it would pasture is admis- 
sible where other witnesses have 
testified to the number of cattle for 
which the land would furnish pas- 
ture. Buchanan v. Wilburn, 60 Tex. 
Civ. A. 206, 127 SW 1198. 

{f] Recollection and best judg- 
ment.—Witness’ testimony that 
about the time plaintiff claimed to 
have made complaint, complaint was 
made to him, and that, while he 
cannot remember the particular date, 
his recollection and best judgment 
is that it was at the time testified to 
by plaintiff, and that plaintiff was 
the one who made it, is admissible, 
the uncertainty of witness going only 
to its weight. Southern Kansas R. 
Co..v. Butler, (Tex. Civ. A.) 131 SW 
240 

[eg] Evidence on cross-examina- 
tion should not be excluded because 
vague, uncertain, and _ indefinite. 
O’Brien v. Ellarbee, 14 Ga. A. 333, 80 


SH 864. 

73. U. S.—uU. S. v. Ross, 92 U.S. 
2819 0273 Th. ced? 707; Goodman vy. Si- 
monds, 20 How. 343, 15 L. ed. oe 
Central Union Depot, etc., Co. 
Mansfield, 169 Fed. 614, 95 CCA 143 
Mountain Copper Co. v. Van Buren 
1338 Fed. 1, 66 CCA 151. 

Ala.—Hamilton v. Cranford Mer- 
cantile Co., 78 S 401. 

Cal.—Muller v. Southern Pac. R. 
Co., 83 Cal. 240, 23 PB 265; Stockton 
Tron Works v. “Walters, 18 Cal. A. 
373,) 123 8? 2403 

Conn.—Chatfield _ v. 69 
Conn. 511, 37 A 1074. 

D; C.— Washington Second Nat. 
2 App. 470, 25 LRA 


Bunnell, 


Bank v. Averell, 


761. 
Ga.—Atlanta Cons. St. R. Co. v. 
Beauchamp, 93 Ga. 6, 19 SE me 
T1l.— North Chicago Ste RawConty. 
Cotton, 140 Ill. 486, 29 NE 899 [aff 


4 TEV AL 31179) De Beauviere v. Chi- 
eago School, ete, 194 Tll A. 296; 
Pioneer Fire Proof Constr. Co. v. 
Sandberg, 98 Ill. A. 36; Atchison, etc., 
ReCow 7, Alsdor£168) PN wAL A149: 

Towa.—Billick v. Davidson, 178 
Towa 1153, 162 NW 603. 

Ky. —Siemer v. Chesapeake, ete., R. 
Co., 180 Ky. 111, 201 SW 469. 

Me.—-Pike v. Crehore, 40 Me. 508. 


Md.—Grill v. O’Dell, 113 Md. 625, 
77 A 984. 
Mass.—Pond v. Pond, 132 Mass. 


219; Tufts v. Charlestown, 4 Gray 
537. 

Mich.—Van Beusen v. Cathcart, 43 
Mich. 258, 5 NW 319. 


Minn,—Brigegs v. Minneapolis St. R. 
Co., 52 Minn. 36, 58 NW 1019. 
Mo.—Charlton v. St. Louis, etc., R. 


Co., 200 Mo. 413, 98 SW 529; Rutledge 
vy. Missouri Pac. R. Co., 110 Mo. 312, 


19 SW 38; Silverthorne v. Summit 
reais Co., 190 Mo. A. 716, 176 SW 


Nebr.—Kane v. Chicago, etc., R. Co., 
90 Nebr. 112, 132 NW 920, 36 LRANS 
1145, AnnCasl1913A 764. 

N. H..—Smith v. New England Bank, 
(0 IN; ER 1875, 463, ‘A> 230° 

N. Y.—Newell v. OLY, Joo eN eal. 
83; Hlliott v. Gibbons, 31 N. Y. 67; 
Benedict v. Penfield, 42 Hun 176. 

Pa.—Schuylkill River East Side R. 
Co. v. Stocker, 128 Pa. 233, 18 A 399; 
Hart v. Evans, 8 Pa. 13 

S. C.—Hafner v. Chester, 94 SE 731 
[quot Cyc]. 

Tex.—Ragsdale v. Robinson, 48 Tex. 
379; Dallas v. Kahn, 9 Tex. Civ. A. 
9) "29 SW 98 

Wash.—State v. Wilson, 9 Wash. 
LG, oO cg Oils 
oot Peacock v. Cooper, 27 Ont. A. 

fa] Illustrations.—(1) ‘‘The mere 
fact that a janitor testified that, for 


‘the same period during one year, the 


same furnace, the same number of 
tenants, the same heating apparatus, 
and the same amount of steam were 
in use as in the succeeding year, 
would not justify the conclusion that 
the use of 25 tons per week during 
the succeeding year as against 20 
tons per week in the previous year 
is proof that the coal delivered at 
the later date must have been short 
in weight. There are too many ele- 
ments of uncertainty in the compara- 
tive conditions. The assertion that the 
same amount of steam was used dur- 
ing each of the two years is not 
founded upon any facts. It is a mere 
conclusion of the witness. To deter- 
mine that fact it would be necessary 
to present accurate data of the steam 
pressure, taken at many different 
times each day during both periods, 
and even then the quantity of coal 
used in any given day must necessar- 
ily depend upon the temperature, the 
care taken in the management of the 
furnace and the steam-heating appar- 
atus, the quantity of coal put into 
the furnace, the burning qualities of 
the coal, and doubtless many other 
conditions. The testimony was of 
the most speculative character and 
clearly inadmissible.” Epstein Coal 
Copa vectsolvinsky, 2 110) 6 NWS 4ac0.5 
(2) Evidence as to whether the agent 
writing an accident insurance policy 
would have written it had he known 
of the condition of insured’s organs 
is not admissible. Standard Acc., etc., 
Ins. Co. v. Wood, 116 Md. 575, 82 A 
702. (3) A trainmaster’s statement 
that, had the medical examiner of the 
railroad found plaintiff switchman to 
have been afflicted with color blind- 
ness, the physician would have re- 
ported that fact to the witness, is 
not competent evidence to disprove 
plaintiff's statement that he is color- 
blind. Kane v. Chicago, etc., R. Co., 
90 Nebr. 112, 115, 132 NW. 920 36 
LRANS 1145, "AnnCas1913A 764. (“Ar- 
gument and citation are not neces- 
sary to emphasize that fact’). 

[b] A hypothetical statement is 
not admissible. Dowdy v. Furtner, 
(Tex. Civ. A.) 198 SW 647. 

[ec] Evidence upon which only a 
speculative argument could be based 
is immaterial, and should not be ad- 


mitted. Winwechter v. Murray, 168 
Pi: Avie 
[ad] “Guess,” “impression,” etc.— 


Testimony is not necessarily objec- 
tionable as conjectural because the 
witness has used a colloquial phrase, 


as (1) “guess” (Louisville, ete. R. 
Co. v. Orr, 121 Ala. 489, 26 S 365), 
(2) “presume” (Peo. v. Soap, 127 


Cal. 408, 59 P 771), or (3) “suppose” 
(Chatfield v. Bunnell, 69 Conn 6511, 
87 A 1074; Atlanta Cons. St. R. Co. 
v. Beauchamp, 938 Ga. 6, 19 SE 24), 
which under the circumstances may 
fairly be taken to indicate, as used 
by him, the exercise of judgment; or 
(4) has testified to his “impression,” 
provided the word implies a recollec- 
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cretion’? be rejected.”> Proof of any facts essen- 
tial to plaintiff’s recovery is material to the issue.’® 
When superseded or abandoned pleadings are offered 
in evidence, their relevancy and materiality must be 
determined by the rules governing the admissibility 


‘of other evidence.?7 


tion, however faint (State v. Fland- 
ers, 38 N. H. 324; State v. Wilson, 
9 Wash. 16, 36 P 967). (5) Use of 
such terms as indicating opinion see 
infra, <1TE; A, 2% 

[e] “Likely.”—In detinue for a 
bay mule claimed by defendant under 
a mortgage of a sorrel mule, given 
by the person who sold the mule in 
question to. plaintiff, a question 
whether a light or sorrel colored 
colt was likely to turn darker as it 
grew older was properly excluded, 
although the fact that mules changed 
color was pertinent to the issues and 
admissible, the term “likely” being too 
indefinite for use in such connection. 
Stickney v. Dunaway, 169 Ala. 464, 
53 S 770. 

[f] Use of a relative term does 
not render testimony incompetent. 
Dahms v. Moore, i10 Ill. A. 223. 

{g] ‘Descriptive phrases.—Where 
in a suit to contest a will on the 
ground of testamentary incapacity, 
a witness testified that testatrix 
would talk sometimes and drop off 
to sleep, that witness’ wife would 
be talking to testatrix and she would 
go off into something entirely for- 
eign to what was being said, and 
that her mind did not concentrate on 
what the wife was saying to her, 
the expression of the witness that 
His wife would talk to testatrix as 
she would to a child was not objec- 
tionable for uncertainty as to mean- 
ing, but was merely a descriptive 
phrase in connection with his testi- 
Le Rn Grill v. O’Dell, 113 Md. 625, 
vee) 

Ch] SSrnere a witness swears pos- 
itively to facts, it constitutes no ex- 
ception to admissibility of his tes- 
timony that from the nature of the 
subject such facts could not be with- 
in his knowledge. Thompson v. Ste- 
‘wart, 3 Conn. 171, 8 AmD 168. 

{i] Testimony as to occurrences 
not seen.—In action for death caused 
by a locomotive falling through a 
defective bridge, evidence that the 
railroad had been building an abut- 
ment, and that large rocks had rolled 
against the bridge supports, weaken- 
ing them, should not be excluded 
merely because the supports were 
under water and the rocks were not 
seen to strike them. Louisville, etc., 
ae Co. v. Allen, 174 Ky. 736, 192 SW 
63 

74, U. S—May Department Stores 
fe v. Runge, 241 Fed. 575, 154 CCA 

Iowa.—Long v. Travellers’ Ins. Co., 
113 Iowa 259, 85 NW 24. 

Me.—Nickerson: v. Gould, 82 Me. 
512, 20 A 86. 

Mass.—Sunter v. Sunter, 190 Mass. 
449, 77 NE 497. 

N. Jae wv oncestee Loom’ =Co;; Vv. 
Heald, 78 N. J. L. 172, 72 A 421, 

S. C.—Hafner v. Chester, 94 SE 
731 [quot Cyc]. 
Tex.—Wilson v. J. W. Prowdus 
Drug Co., (Civ. A.) 190 SW 194. 

Vt.—Waterman v. Moody, 103 A 
825 a 


Wash.—Slaton vy. Chicago, ete., 


Co., 97 Wash. 441, 166 P 644; In re 
pete. Ave., 96 Wash. 344, 165 


Alta.—Babcock v. Canadian Pac. R. 
Co., 9 Alta. L. 270, 2838, 27 DomLR 
432, 38 WestLR 941 [quot Cyc]. 

{a] An important consideration 
affecting the propriety of the court’s 
action in excluding a fact is whether 
more direct or conclusive proof is 
already in the case or could have been 
obtained by a reasonable amount of 
diligence. Long v. Travellers’ Ins. 
Co., 113 Iowa 259, 85 NW 24. 

{b] -It is no ground for rejecting 
competent evidence that apparently 
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seed a 
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8. Intrinsic Sufficiency Not Required. 
A relevant fact will not be rejected because not 
sufficient in itself to establish the whole or any defi- 
nite portion of a party’s contention,’® but all that 
is required is that the fact must legitimately tend 


to prove some matter in issue,’® or to make a propo- 


in a 
Miller 


the same fact can be shown 
more direct and simple way. 
v. Shay, 142 Mass. 598, 8 NE 419; 
Walker v. Curtis, 116 Mass. 98. 

{c] On the border line of relevancy 
it is natural to expect conflicting de- 
cisions. Facts. which affect strongly 
the mind of one judge may seem en- 
tirely valueless to another. 
son v. Gould, 82 Me. 512, 20 A 86. 

75. Ala.—American Workmen v. 
James, 14 Ala. A. 477, 70 S 976; Worth- 
ington v. Long, 9 Ala. A. 617, 645 174. 

Cal.—Ragan v. Ragan, 29 Cal. A. 
63, 154 P 479. 

Md.—Dfyden v. Barnes, 101 Md. 
346, 61 A 342. 


Minn.—Barrett v. Van Duzee, 139 
Minn. 351, 166 NW 407. 
Tex.—International, etc., R. Co. v. 


Boykin, 99 Tex. 259, 89 SW 639 [rev 
(Civ. A.) 85 SW 1163]; Dallas Hotel 
Co. v. Fox, (Civ. A.) 196 SW 647; 
Plainview First Nat. Bank v. Mc- 
Whorter, (Civ. A.) 179 SW 1147. 

W. Va.—Siever v. Coffman, 80 W. 
Va. 420, 92 SE 669. 

Wis.—Scheuer v. Manitowoc, etc., 
Tract. Co., 164 Wis. 333, 159 NW 901. 

See also supra notes 70-74. 

76. American Process Co. v. Pen- 
sauken Brick Co., 78 N. J. L. 658, 75 
A 976. 

77. Hudson v. Slate, 58 Tex. Civ. 
A. 458, 117 SW 469 (holding that it 
was not error to exclude an original 
petition which has been superseded 
by an amended petition and con- 
tained nothing material). 

78. U. S.—Deitsch v. Wiggins, 15 
Wall. 539, 21_L. ed. 228; Chesterfield 
Mfg. Co. v. Leota Cotton Mills, 194 
Fed. 358, 114 CCA 318; U. S. v. Sear- 
26 Fed. 435; U. Ss. Vv. Flowery, 
Cas. No. 15,122, 1 Sprague 109. 

Ala.—Atlanta, etc., R. Co. v. Fowler, 
192 Ala. 373, 68 S 283; Farmers’ Mut. 
Ins. Assoc. v. Stewart, 192 Ala. 23, 
68 S 254; Alabama Securities Co. v. 
Dewey, 156 Ala. 530, 47 S 55; McNeill 
v. Reynolds, 9 Ala. 313; Cuthbert Vv. 
Newell, 7 Ala. 457. 

Conn.—Belden v. Lamb, 17 Conn. 
441; Bartlett v. Evarts, 8 Conn. 523. 

Fla.—Bass v. O’Berry, 59 Ela. 159); 
SIS noo 

Ga.—Talbotton R. Co. v. Gibson, 
106 Ga. 229, 32 SE 151; Walker v. 
Mitchell, 41 Ga. 102; Columbus Omni- 
bus Co. v. Semmes, 27 Ga. 283; 
Mosely v. Gordon, 16 Ga. 384; Tifton, 
étc., R. Co. v.t Butler, 74 GasAs’ 194, 
60 SE 1087. 

Ida.—Stuart v. Noble Ditch Co., 9 
Ida. 765, 76 P 255. 

Tll.—Slack v. McLagan, 15 Ill. 242; 
Hulick v. Scovil, 9 Ill. 159; Gallagher 
v. Singer Sewing Mach. Co., 177 Ill. 
A. 198; Schmitt v. Kurrus, 140 Ill. 
A. 132 [aff 234 Ill. 578, 85 NE 261]; 
Heffernan v. Bail, 109 Ill. A. 231. 

Ind.—Indianapolis, ete., R. Co. v. 
Anthony, 43 Ind, 183. 

Iowa.—Furlong v. North British 
Ins. Co., 1386 Iowa 468, 113 NW 1084; 
Hatcher v. Dunn, 102 Iowa 411, 71 


NW 343, 36 LRA 689; Hancock v. 
Wilson, 39 Iowa 47; Hollenbeck 
v. Stanberry, 38 Iowa 325. 


ian.—Burtiss v. Lanyon Zine Co., 
68 Kan. 827, 75 P 1030; Musel v. Kom- 
arek, 7 Kan. A. 789, 54 P IS 

Ky. —Louisville, he Ris sos vy. 
Greenwell, 155 Ky. 799, 160 SW 479. 

La.— Wolf v. Zachary, ete.,”.-R, Co., 
128 La. 1092, 55 S 685; Brander v. Fer- 
riday, 16 La. 296. 

Md.—Townshend v. Townshend, 6 
Ma. 295; Lowes v. Holbrook, 1 Harr. 
S&T 153: 

Mass.—Com. v. Williams, 171 Mass. 
461, 50 NE 1085. 

Minn.—Glassberg v. Olson, 89 Minn. 
195, 94 NW 554. 

Miss.—Williams v. Newberry, 32 


Nicker- | 10 


Miss. 256. 
Mo.—Gardner v. Cralslanr. 122 Mo. 
79, 27 SW 612; Sugg v. Memphis, etc., 


Packet Co., 40 Mo. 442; Winston v. 
Wales, 13 Mo. 569. 

Nebr.—Fitch v. Martin, 84 Nebr. 
745, 122 NW 50; Chamberlain v. 
aie aad abi Banking House, 93 NW 

tie 
N. Y¥.—Peo. v. Gonzalez, 35 N. Y. 
49; Fitton v. Brooklyn City R. Co., 5 
NYS 641 (aff 127 N. Y. 650 mem, 29 
NE 856 mem]. 


iat C.—Lockhart v. Bell, 86 N. C. 
Pa.—Nazareth Kdy,. .ete., » Co. ‘v. 
Marshall, 257 Pa. 489, 101 A 848; 


Schock v. Solar Gaslight Co., 222 Pa. 
271. 71 A 94; Garrigues v. Harris, 17 
Pa. 344; Com. v. Siffell, 33 Pa, Co. 
638; Com. v. Leeds, 11 Phila. 296 [aff 
So Pas 453 Ie 

Porto Rico.—Peo. v. Espanol, 16 
Porto Rico 203. 

Tex.—WNeill v. Keese, 5 Tex. 23, 51 
AmD 746; San Antonio Tract. Co. v. 
pie dor 58 Tex. Civ. A. 83, 123 SW 

Vt.—Ellis v. Durkee, 79 Vt. 341, 65 
A 94; Wason v. Rowe, 16 Vt. 525. 

Wg Tae v. Dean, 1 Wash. T. 

Wis.—Nichols v. Brabazon, 94 Wis. 
549, 69 NW 342; Block v. Milwaukee 
St. R. Co., 89 Wis. 371, 61 NW 1101, 
46 AmSR 849, 27 LRA 365. 

Wyo.—Henderson v. Coleman, ‘19 
eit 183, 115 P 439, 451, 1136 [quot 

ye]. 

“Wvidence which tends to establish 
the issue is admissible, even if not 
of itself sufficient for that purpose. 

f the admissibility of evi- 
dence is doubtful, the tendency is 
rather to let it in, leaving its weight 
and efficacy to be judged of after- 
wards.’” Nugent v. Watkins, 129 Ga. 
382, 384, 58 SE 888. 

[a] ‘Evidence which is colorless 
taken by itself, which establishes 
neither a constituent nor a fact point- 
ing by inference to a constituent of a 
crime, may be made significant by 
other evidence, and so may be made 
admissible. It need not be self-justi- 
fying without regard to the other 
circumstances proved. Com. v. O’Neil, 
169 Mass. 394, 48 NE 134. What is 
true of any part of the evidence is 
true with regard to the whole of it.’ 
Com. v. Williams, 171 Mass. 461, 462, 
50 NE 1085. 

[b] Where circumstantial evidence - 
must be resorted to, objections to ad- 
missibility are not favored and the 
widest latitude must be allowed. 
Mosby v. McKee, etc., Commission Co., 
91 Mo. A. 500. 

79. Del—Dougherty v. White, 25 
Del. 316, 80 A 237, AnnCas1914C 876. 

Ky .—Louisville R. Co. v. Ellerhorst, 
129 ee 142, 110 SW 828, 33 KyL 605. 

Nebr.—Fitch v. Martin, 84 Nebr. 
745, 122 NW 50 [den reh 119 NW 25]. 

Porto Rico. —Peo. v. Espanol, 16 
Porto Rico 203. 

W. Va.—tLyons v. Fairmont Real 
Est. Co., 71 W. Va. 754, 77 SBE 525. 

“Tendency of evidence, in an ap- 
preciable degree, to sustain a material 
issue of fact, makes it admissible.” 
Lyons v. Fairmont Real Est. Co., 
supra. 

“Evidence which conduces. though 
but slightly, to prove 2 fact in issue 
or to repel a presumption which might 
otherwise arise favorable to the op- 
posite party, is admissible, and in 
case of doubt the evidence should not 
be excluded. Shannon y. Kinney, 1 
A. K. Marsh. 3, 10 AmD 705; Holt v. 
Crume, eae Sel. Cas. 500.” Louis- 
ville R. Go. Ellerhorst, 129 Ky. 142, 
151, 110 Sw Bo3, 33 KyL 605. 

[a] “The relevancy of a collateral 
fact to be used as the basis of legiti- 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sition in issue more or less probable.®® Indeed it is 
sufficient if the fact may be expected to become rele- 
vant in connection with other facts,®! or if it forms 
a link in the chain of evidence necessary to support 
a party’s contention, although requiring other evi- 
dence to supplement it.8? Accordingly, a fact other- 
wise incompetent may be admitted to render the tes- 
timony of a witness more definite, as by fixing a 
date,®* or by stating facts referred to in an agree- 
ment established in evidence.§+ There must, however, 
be some showing of probable relevancy, for a fact 


eannot be received where it is not 


is or will become relevant, because of a mere possi- 
bility that its relevancy will subsequently appear.®® 
It is no objection to the admissibility of a party’s 
testimony that it is competent only on his own 


theory of the case; he has a right 


mate argument is not to be determined 
by the conclusiveness of the infer- 
ences it may afford with reference to 
the litigated fact. If it tends in a 
reasonable degree to elucidate the 
inquiry, it is relevant, but the exer- 
cise of the trial court’s discretion in 
excluding such evidence as too remote 
will rarely be overruled.” Fitch v. 
Martin, 84 Nebr. 745, 122 NW 50 [den 
reh 83 Nebr. 124, 119 NW 25]. 

80. Summit Wagon Co. v. Lowery, 
6 Ga. A. 147, 64 SE 489. 

81. Ala.—Western Union Tel. Co. v. 
Saunders, 164 Ala. 234, 51 S 176, 137 
AmSR 35; Aycock v. Johnson, 119 Ala. 
405, 24 S 543; Tuggle v. Barclay, 6 
Ala. 407; Crenshaw v. Davenport, 6 
Ala. 390, 41 AmD 56. 

Ark.—Tucker v. West, 29 Ark. 386. 

Fla.—Atlantic Coast Line R. Co. v. 
Partridge, 58 Fla. 153, 50 S 634. 
Powis v. Sullivan, 139 Ill. A. 
oa he v. Humphrey, 8 Kan. 

Mass.—Phillips v. Chase, 201 Mass. 
444, 87 NE 755, 131 AmSR 406; Conklin 
v. Consolidated R. Co., 106 Mass. 302, 
82 NE 238, 13 AnnCas 857. 

Mich.—Lansky v. Prettyman, 140 
Mich. 40, 103 NW 538; Passmore v. 
Passmore, 50 Mich. 626, 16 NW 170, 
45 AmR 62. 

More Arman v. Taggart, 65 Mo. 
A. ; 

Mont.—Russel v. CeO, ete., R. 
Co., 37 Mont. 1, 94 P 488, 

Pa.—Schock v. Solar Gaslizht Co., 
222 Pa. 271, 71 A 94; Trego v. Lewis, 
58 Pa. 463. 

Tex.—Buchanan v. Wilburn, 60 Tex. 
Civ. A. 206, 127 SW 1198; Texas Tram, 
ete., Co. v. Gwin, (Civ. A.) 52 SW 
110. 

82. Malsby v. Gamble, 61 Fla. 310, 
54 S 766; Atlantic Coast Line R. Co. 
wig Partridge, 58 Fla. 153, 50 S 634; 
Aurora, etc., R. Co. v. Gray, 123 1 
A. 163 [rev ‘on other grounds 221 Til. 
29, 77 NE 465]; Howard Express Co. 
Vv. Wile, 64 Pa. 201, 206; San Antonio 
Tract. Co. v. Higdon, 58 Tex. Civ. A. 
83, 123 SW 732. 

‘“@vidence may be legally admissi- 
ble as tending to prove a particular 
fact, which yet by itself is utterly 
insufficient for the purpose. It may 
be a link in the chain, but it cannot 
make a chain unless other links are 
added.” Howard Express Co. v. Wile, 
supra [quot Schock v. Solar Gaslight 
Cov 222 Pa. 271, 7h A945.95 1% 

Ss. Ue S.— Bingham Mines Co. v. 
Bianco, 246 Fed. 936, 159 CCA 208. 

Conn. —Quintard v. Corcoran, 50 

Iowa.—Stewart v. Anderson, 111 
Iowa 329, 82 NW 770 


Conn. 34. 
Me.—Rollins v. Bartlett, 21 Me. 565. 


- pe ee anand v. Benton, 6 Gill & 
“Mass.—McDonald_v. Savoy, 110 
Mass. 49. 

Mo.—Levels v. St. Louis, etc. R. 
Co., 196 Mo. 606, 94 SW 275; Ritter 


v. Springfield First Nat. Bank, 30 Mo. 
A. 652 


uw Y —Artcher v. McDuffie, 5 Barb. 
Pai Selfridge  v. 


Northampton 
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apparent that it | ceived.% 


to have the case 


Bank, 8 Watts & S. 320. 

Vt.—Cavendish v. Troy, 41 Vt.99 
Goodnow v. Parsons, 36 Vt, 46. 

[a] Limitation of rule.—‘It is a 
familiar rule that collateral or irrele- 
vant facts that fix the time at which 
a revelant fact occurred are admissi- 
ble’in evidence so far as necessary for 
the purpose, but it cannot be em- 
ployed as a pretext for the admission 
of. evidence that is in itself incompe- 
tent and prejudicial.” Bingham Mines 
Co. v. Bianco, 246 Fed. 936, 937,-159 


CCA 208. 
ee Krech v. Pacific R. Co., 64 Mo. 
85. Ala.—Owen v. Alabama Great 


Southern R. Co., 181 Ala. 552, 61 S 
924; Hardaway- Wrig ht Co. v. Brad- 


ley, 163 Ala. 596, 51 Ss 21; Fletcher v. 
Tennessee Coal, etec., R. Co., 163 Ala. 
240, 50 S 9 


Conn.—Coast Cent. Mill Co. v. Rus- 
ate Lumber Co., 88 Conn. 109, 89 A 
Ill.— Battel v. Chicago City R. Co., 

153 Tl. A... 210. 
Ky.—Trosper Coal Co. 
154 Ky. 670, 159 SW 536. 
N. C.—Boney v. Boney, 161 N. C. 
614, 77 SE 784. 
N. D.—Gebus Vv. pacen oe etc., 
Re Col, 22)IND: 29,7182) Nw 2 of 
Okl.—First Nat. Bank v. Walker, 
39 Okl. 620, 1386 P 408, 50 LRANS 


11Y5. 
Talcott, 30 Pa. 


Pa.—Pollock v. 
Super. ° 622. 

R. I.—Albro v. Hoxsie, 89 A 705. 

Tex.—Texas Midland R. Co. v. Nel- 
son, (Civ. A.) 161 SW 1088; Texas 
Midland R. Co. v. Wiggins, (Civ. A.) 
161 SW 445. 


v. Rader, 


Wash.—Johnson  v. Domer, 76 
Wash. 677, 136 P 1169. 
Wis.—Jacobsen v. Whitely, 138 


Wis. 434, 120 NW 285. 

86. Lyons v. Berlau, 67 Kan 426, 
73 P 52; Wilcox v. Young, 66 Mich. 
687, 33 NW 765; Bewick v. Butter- 
field, 60 Mich. 203, 26 NW 881; Mis- 
souri, etc., R. Co. v. Moss, (Tex. Civ. 
A.) 135 SW. 6381. 

87. Ala.—Alabama Securities Co. 
v. Dewey, 156 Ala. 530, 47 S 55. 

Fla.—Butler v. Ederheimer, 55 Fla. 
544, 47 8 23. 

Ga.—Gorday v. Cravey, 142 Ga. 
114, 82 SE 514. 

Tll.— Halladay v. Murphysboro Sup- 
ply Co., 203 Ill. A. 142. 

Ky. — Louisville, CtCyt Tie eCOr 
Greenwell, 155 Ky. 799, 160 SW 479: 
Louisville R. Co. v. Ellerhorst, 129 
Ky. 142, 110 SW 823, 338 KyL 605. 

La.—Wolf v. Zachary, etc., R. Co., 
128 La. 1092, 55 S 685. 

Mo.—Carmody v. Carmody, 266 Mo. 
556, 181 SW 1148. 

Or.—Hildebrand v. United Artis- 
ans, 50° Or, 159, 91 P 542. 

Tex. —International, etc., v. 
Peper 47 Tex. Civ. A. 26, 103” SW 
7 


Wash.—In re Mercer St., Seattle, 
55 Wash. 116, 104 P 138. 

W. Va.—Lyons v. Fairmount Real 
Est. Co., 71 W. Va. 754, 77 SE 525. 

{a] Improbability of evidence 
does not render it inadmissible. 
Johnson v. Creamery Package Mfg. 
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submitted to the jury upon his theory if there is any 
testimony to support it.8¢ 

Objections going merely to the weight of evidence 
should be overruled, for facts which have a distinet 
probative value are not to be rejected merely be- 
cause they are not, in themselves, convincing.’? 
4. Preliminary and Explanatory Facts. 
Facts whose existence is a necessary preliminary to 
the relevancy of evidence, such as the accuracy of a 
photograph,** or a set of books,®® or the identity of a 
eause of action,?® and the like, are properly re- 
So also facts which are otherwise irrele- 
vant may be admissible because, by explaining -or 
unfolding a situation, they establish the relevancy’ 
of evidence,®? or because they explain or render 
more certain and definite the evidence which has al- 


Co., 202 Ill A. 263 (evidence of under- 
standing as to price of goods sold 
which was ridiculous in view of their 
value). 

88. Miller v. Louisville, ete, R. 
oe 128 Ind. 97, 27 NE 339, 25 AmSR 

89. West Coast Lumber Co. v. 
eo wkin 80 Cal. 275, 22 P 231, 22 P 


90. Harris v. Miner, 28 Ill. 1385; 
Lake Erie, etc., R. Co. v. Huffman, 
177 Ind. 126, 97 NE 434, AnnCas1914C 
1272; Dupuis y. Interior Constr. EOLCs 
Co}, 88 Mich 1038, 50 NW 108. 


91. See supra notes 88, 90. 
92. U. S.—Marshall v. Baltimore, 
ete., R. Co., 16 How. 314, 14 Li. ed. 


953; Kerbaugh v. Caldwell, 
194, 80 CCA 470. 

Ala.—Landers v. Hayes, 196 Ala. 
533, 72 S 106; Seaboard Air Line R. 
Co: v. Mobley, 194 Ala. 211, 69 S 614; 
Fowler v. State, 155 Ala. 21, 45 S 913; 
Holman v. Clark, 148 Ala. 286, 41 S 
765; Wallace v. North Alabama 
Tract. ‘Co.,° 145° Ala.’ 682, 740! S892 
David v. David, 66 Ala. 139; Casey v. 
Holmes, 10 Ala. 776; Minor v. State, 
(A.) 74 S 98 
; ar, ae ee v. Barnum, 9 Conn. 
42. 

Ga.—Atlanta St. R. Co. v. Walker, 
93 Ga. 462, 21 ae 48; Brown v. Mat- 
thews, 79 Ga. 1, 4 SE 13. 

Ill.-Overtoom v. Chicago, etc., R. 
Comes: AEs 235 ae NESS Peru 
Coal Co. v. Merrick, OELL 112; Har- 
low v. Western Cartridge Co., 179 111. 
A. 515; Thomas Knapp Printing, etc., 
Co. v. Guthrie, 64 Ill. A. 523. 

Ind.—Buckeye Mfg. Co. v. Woolley 
Foundry, ete., Works, 26 Ind. A. 7, 


58 NE 1069 
Iowa.—Gray v. Chicago, etc. R. 
Co., 143 Iowa 268, 121 NW 1097; 
Graves v. Merchants’, etc., Ins. Co., 
82 Iowa 637, 49 NW 65, 31 AmSR 507; 
State v. Lyon, 10 Iowa 340. 
Kan.—Kaufman vy. Christy, 95 Kan. 


151 Fed. 


5b4)) 148 “PR? 617: 
Md.—Philbin v. Thurn, 103 Md. 342, 
638A 571. 
Mass.—Stockbridge v. Mixer, 227 
Mass. 501, 116 NE 877; Smith v. 


Gammino, 525 Mass. 285, 114 NE 205; 
Ahearn v. Boston Hl. R. Co., 194 Mass. 
350, 80 NE 217; Hughes v. Gross, 166 
Mass. 61, 43 NE 1031, 55 AmSR 375, 
32 LRA 620; Ford v. Tirrell, 9 Gray 
401, 69 AmD 297. 

Mich.—Davis v. Teachout, 126 Mich. 
135, 85 NW 475, 86 AmSR 531; Du- 
planty v. Stokes, 103 Mich. 630, 61 NW 
1015; Canadian Bank of Commerce v. 
Coumbe, 47 Mich. 358, 11 NW 196. 

Mo.—Ogle v. Sidwell, 167 Mo. A. 
292, 149 SW 973. 

N. H.—Whitcher v. Boston, etc., R. 
Co., 70 N. H. 242, 46 A 740; Dodge v. 
Carroll, 59 N. H. 237 (motive). 

IN. Jc—Trenton”’ ‘Pass:. RR. (Cor v-. 
Cooper, 60 N. J. L. 219, 37 A 730, 64 
pore 592, 38 LRA 637. 

N. Y.—Cannon v. Fargo, 222 N. Y. 
321, 118 NE 796; Tracy v. McManus, 
58 N. Y. 257; Burr v. Koster, 144 App. 
Div. 31, 128 NYS 794; Davis v. Oak- 
land Chemical Co., 121 App. Div. 242, 
105 NYS 693; Skrodanes v. Knicker- 
bocker Ice Co., 163 NYS 254. 
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ready been given,®? 


or substantiate an inference 
which might be drawn therefrom.** 


EVIDENCE 


Explanatory 


evidence is equally competent to diminish the force 


N. 

501, 64 SE 381. 

Pa,—Allen v. Willard, 57 Pa. 374; 
Hons v. Weiner, 15 Pa. 242; Brown 

‘Clark, 14 Pa. 469; Thommon v. 
Kalbach: 12 Sere. & R. 238. 

R. L—Bastman v. Dunn, 34 R. I. 
416, 88 A 1057; Hall v. New York, etc., 
R: Co., 27 R. r 525, 65 A 278. 

S. C—wilson v. Moss, 79 8. C. 120, 
60 SH 3138; Merchants’, ete., Nat. Bank 
v. Clifton Mfg. Co., 56S. CG. 320, 33 
SE 750. 

Tex.—Gulf, etc., R. Co. v. Sullivan, 

Civ. A.) 178 SW 615; Robertson v. 

rothers, (Civ. A.) 139 SW 657; Hen- 
derson v. Louisiana, etc., Lumber Co., 
61 Tex. Civ. A. 136, 128 Sw 671; Inter- 
national, etc., R. Co. v. True, 23 Tex. 
Civ. A.’ 523, 57 SW 977; Stone v. 
Moore, (Civ. A.) 48 SW 1097; Jennings 
v. State, 42 Tex. Cr. 78, 57 SW 642. 

Utah.—Walker v. Skliris, 34 Utah 
853, 98 P 114. 

Vt.—Sheldon v. Wright, 80 Vt. 298, 
67 A 807. 

Va.—Parsons v. Harper, 16 Gratt. 
(57 Va.) 64 (motive). 

Wash.—tTibbals v. Iffland, 10 Wash. 
451, 39 P 102 

W. Va.——Sullivan v. Myers, 28 W. 
Va. 375. 

Wis.—lllinois Steel Co. v. Paczocha, 
139 Wis. 23, 119 NW 550. 

[a] For example, the rule stated 
may render admissible evidence of the 
existence of: (1) An _ indictment. 
David v. David, 66 Ala. 139; Tibbals 
v. Iffland, 10 Wash. 451, 39 P 102. (2) 
Motive. Tracy v. McManus, 58 N. Y. 
257. (3) An explanation of an error 
in name appearing in a _ statement. 
Hal-v. New York, etc., R. Co., 27 R. I. 
525, 65 A 278. 

{b] A conversation may be an ex- 
planatory fact, although otherwise 
Objectionable as hearsay. Atlanta St. 
R. Co. v. Walker, 93 Ga. 462, 21 SH 48; 
Brown v. Matthews, 79 Ga. 1, 4 SE as 
Champlin v. Paweatuck Valley St. R 
Go., 33.R. I. 572, 82 A 481. 

93. U. S.— Bing ham Mines Co. v. 
Bianco, 246 Fed. 936, 159 CCA 208. 

Cal._Neale v. Atchison, ete., R. Co., 
172 P1105; Adams v. Cameron, 27 Cal. 
A. 625, 150 P 1005, 151 P 286. 

Til. — Hopple v. E. I.. Du Pont Ne- 
meurs Powder Co., 194 Ill. A. 156. 

Iowa.—Seevers v. Cleveland Coal 
Co., 179 Iowa 235, 159 NW 194; Ameri- 
can Exp. Co. v. Des Moines Nat, Bank, 
177 Iowa 478, 152 NW 625. 

Kan.—Kaufman v. Christy, 95 Kan. 
554, 148 P 617; Smith v. St. Louis, etc., 


R..Co., 95° Kam: 451,148 P 759. 
Mass.—Stockbridge v. Mixer, 227 
Mass. 501, 116 NE 877. 
Mo.—Levels v. St. Louis, ete, R. 


Co., 196 Mo. 606, 94 SW 275. 

Tex.—Figueroa v. Madero, (Civ. A.) 
201 SW 271; Dunn v. Land, (Civ. A.) 
193 SW 698; Roscoe, etc., Co. v. Jack- 
son, 60 Tex. Civ. A: 276, 127 SW 872. 

{al Collateral facts fixing the time 
at which a relevant fact occurred may 
be received. See cases supra § 91 
note 83. 

{b] Collateral facts should not be 
received unless they throw light on 
the issues; and it is not ordinarily 
competent to prove collateral facts 
in order to explain other collateral 
facts. Glatfelter v. Security Ins. Co., 
(Nebr.) 167 NW 572. 

94. Keath v. Shiffer, 37 Pa. Super. 


573. 

[a] Illustration. — Where, in an 
action by a husband against one who 
has induced his wife to separate from 
him, plaintiff has offered evidence as 
to, the conduct of defendant and his 
wife prior to the separation, laying a 
reasonable ground to infer an im- 
proper relation then existing between 
them, testimony as to their relations 
after the separation is admissible in 
order to render certain such inference. 
Keath v..-Shiffer, 37 Pa. Super. 573. 

95. U.S.—Burley v. German Amer- 
ican Bank, 111 U.S. 216, 4 SCt 341, 28 


C.—Fraley v. Fraley, 150 N. C.| L. 


ed. 406; Lauderdale County v. 
Kittel, 229 Fed. 593, 143 CCA 615; 
Northern Pac. R. Co. v.: Alderson, 199 
Fed. 735, 118 CCA 173; Morgan v. 

SrA ale) Fed. 242, 94 CCA SUS sa WiAiSeive 
Lumsden, 28 F. Cas. No. 15, 641, 1 
Bond 5. 

Ala.—Hamilton v. Cranford Mercan- 
tile Co., 78 S 401; Mobile, etc., R. Co. 
v. Hawkins, 163 Ala. 565, 51 S 37; 
Holman v. Clark, 148 Ala. 286, 41 S 
765; Edgar v. McArn, 22 Ala. 796. 

Cal.—Peo. Vv. Philbon, 138 Cal. 5390, 
71 P 650; Herd v. Tuohy, 133 -Cal, 55, 
65 P 139: Peo. v. Phelan, 123 Cal. 551, 
56 P 424; Peo. v. Hodgdon, 55 Cal. 72, 
36 AmR 30; Adams v. Cameron, 27 
CalAce G2on tp One OOo mst oe gh. aso 
Bashore v. Mooney, 4 Cal. A. 276, 87 
P 553. 

Colo.—Neef Bros. Brewing Co. v. 
Krotter, 62 Colo. 102, 160 P 10389. 

« Conn.—Head v. Selleck, 76 Conn. 
poe 57 A 281. 
faye . C.—Dobbins v. Thomas, 30 App. 


Ga.—Kirby v. Thompson, 138 Ga. 
544, 75 SE 625; Atlantic Coast Line 
a v. Taylor, 125 Ga. 454, 54° SE 
a2. 

Ida.—State v. Silva, 21 Ida. 247, 120 


P 825; Volmer Clearwater Co. .v. 
Rogers, 13 Ida. 564, 92 P 579. 
I Chicago. Con. Tract." Co. av. 


Mahoney, 230 Ill. 562, 82 NE 868; 
Keller v. Chicago, etc., Coal Co., 184 
Ill. A. 248; Harlow v. Western Cart- 
ridge Co., 179 Ill. A. 515. 

Ind.—Indiana Union Tract. Co. v. 
Kraemer, 55 Ind. A. 190, 102 NE 141. 

Towa.—-Cedar Rapids ‘Nat. Bank v. 
Carlson, 156 Iowa 343, 1836 NW 659; 
Dubois v. Luthmers, 147 Iowa 315, 126 
NW 147; State v. Perigo, 80 Iowa 37, 
45 NW 399. 

Kan.—Kaufman v. Christy, 95 Kan. 
554, 148 P 617. 

Ky.—Grimes v. Talbot, 1 A. K. 
Marsh. 205. 

La.—-State v. Lively, 119 La. 363, 
44 S 128. 

Md.—Baltimore, etc., R. Co. v. Whit- 
acre, 124 Md. 411, 92 A 1060. 

Mass.—-Callahan vy. Boston El. R. 
Co., 215 Mass. 171, 102 NE 330. 

Mich.-—Westinghouse Electric, etce., 
Co. v. Hubert, 175 Mich. 568, 141 NW 
600,-AnnCas1915A 1099. 

Mo.—Blair v. Marks, 27 Mo. 579; 
Marts v. Powell, 176 Mo. A. 124, 161 
SW 871; Ogle v. Sidwell, 167 Mo. A. 
292,149 ' SW 973; Jones v. ‘Cooley Lake 
Club, 122 Mo. A. 113, 98 SW 82; Baker 
v. Pulitzer Pub. Co., 103 Mo. A. 54, 
W7 SW 585; Hill v. Seneca Bank, 100 
Mo. A. 230, 73 SW 307. 

Nebr.—Lillie v. Modern Woodmen 
of America, 89 Nebr. 1, 130 NW 1004. 

N. Y.—Cannon v. Fargo, 222 N. Y. 
321, 118 NE 796 [rev 168° App. Div. 
921" mem, 152 NYS 834 mem]; Wood- 
rick v. Woodrick, 141 N. Y. 457, 36 NB 
395; Strong v. Gamblier, 155 App. Div. 
294) 140 NYS 410, 141 NYS 421 [aff 
215 N. Y. 690 mem, 109 NE 1093 
mem]; Lewy v. Blumenthal, 83 App. 
Div, 8, 82 NYS 344; Anselwitz v. 
Greenstein, 98 Misc. 593, 163 NYS 
180; Security Bank v. Finkelstein, 76 
Mise. 461, 185 NYS 640; Dohan v. 
Bgeman, 153 NYS 675. 

N. C.—In re Clodfelter, 171 N. C. 
528, AnnCas1918B 281, 88 SH 625; Fer- 
ebee v. Norfolk Southern R. Co, 167 


N. C. 290, 83 SE 360; Jeffress v. 
Norfolk Southern R. Co., 158 Ni «¢. 
ZL, iS SE 1013. 

N. D.—Rittle v. Woodward, 31 N. 
D. 118, 1538 NW 951 

Or. —Spain v. Oregon-Washington 
BRerete.,iConrtt 78 2Onry 3b, sell bake e470) 


AnnCas1917E 1104; Tuohy v. Colum- 
bia Steel Co., 61) Or. 527, 122 P 86. 
Pa.—Foster v. Butler County Light 
Co., 255 Pa. 590, 100 A 452; Vautier 
v. Atlantic Refining Co., 231 Pa. 8, 
79 A 814; Costa v. Musumando, 34 


Pa. Super. 496. 
v. Dunn; 34 RT 


R. I.—Fastman 
416, 83 A 1057; Champlin v. Paw- 


of unfavorable facts shown by an opponent, as 
by suggesting reasons why witnesses have not been 


catuck Valley St..R. Co., 33 R. I. 572, 

82 A 481; Hall v. New York, ete., 

R. es 27 R. I. 525, 625, 65 A 278. 
C—Wilson v. Moss, 19° S. Cy 220; 


RAS ‘SE 313; Cain v. Atlantic Coast 
Line R. Co., 74 S. C. 89, 54 SE 244, 

Ss. D.—Reynolds v. Hinrichs, 16 S. 
D. 602, 94 NW 694. 

Tenn.—Morton v. State, 91 Tenn. 
437, 19 SW 225. 

Tex.—San Antonio, ete., R. Co. v. 


awson, (Civ. A.) 201 SW 247; Gulf, 
ete., R. Co. v. Sullivan, (Civ. A.) 178 
sw 615; elt %vi Texas Moline Plow 
Co., (Civ. A.) 150 SW 215; Hender- 
son v. Louisiana, etc., Lumber Co., 
GLO DTexSCive Al T3620. 128 SW 674% 
Robertson v. Warren, 45 Tex. Civ. A. 
584, 100 SW 805; Smith v. Landa, 45 
Tex. Civ. A. 446, 101 SW 470; San 
Antonio Tract. Co. v. Haines, 45 Tex. 
Civ. A. 289, 100 SW 788; Texas. etce., 
R. Co. v. Malone, (Civ. A) 88 SW 389; 
Missouri, etc., R. Co. v. Criswell, 34 
Tex. Civ. A. 278, 78 SW 388; Pecos, 
ete., R. Co. v. Williams, 34 Tex. Civ. 
A. 100, 78 SW 5. 

Vt.—Ware v. Childs, 82 Vt. 359, 73 
A 994; Smith v. Smith, 78 Vt. 33,'61 
A 558; Holbrook v. Murray, 20 Vt. 

v. Drumheller, 


AER 
Wash.—Malloy 68 
Wash. 106, 122 P 1005 
Wis.—Tllinois Steel Co. v. Paczocha, 
139 Wis. 23, 119° NW 550; Yeska™ v. 
Swendrzynski, 133 Wis. 475, 113 NW: 


ona Thus a party may introduce 
evidence: (1) To show intention in 
writing a letter. Malloy v. Drumhel- 
ler, 68 Wash. 106, 122 P 1005. (2) To 
explain an apparent admission. Mor- 
gen v. U. S., 169 Fed. 242, 94 CCA 

{b] Explanation of conduct.—(1) 
If, at the trial of an action, plain- 
tiff introduces evidence which if ma- 
terial tends to show an improper ad- 
vance made by defendant to a wit- 
ness for plaintiff, it is within the 
discretion of the presiding judge to 
allow defendant to testify in ex- 
planation of his conduct. Lynch v. 
Coffin, 131 Mass. 311; Edgell v. Fran- 
cis, 86 Mich. 232, 48 NW 1095. (2) 
Where it anpeared in the examina- 
tion in chief of a witness for plain- 
tiffs that the account books of a 
principal debtor were destroyed be- 
fore the trial, garnishee defendant 
was entitled to show, on cross-= 
examination, the reason for such 
destruction, in order to repel an 
inference of an improper motive. 
pace y. Chesebro, 49 Wis. 486, 5 NW 


{c] Delay in suing.—In order to 
meet defendant’s claim that plaine 
tiff’s suit, unless groundless, would 
have been brought at an earlier 
time, plaintiff may introduce evi- 
dence showing defendant’s absence 
from the state and his lack of prop- 
erty within the state, and may cross- 
examine him and his witnesses with 
a view of eliciting facts about these 
matters. Berry v. Doolittle, 82 Vt. 
471, 74 A 97. 

{d] Reasons for suing in another 
state.—In an action against a rail- 
road company for personal injuries 
received by plaintiff in alighting 
from defendant’s train in another 
state; plaintiff being a resident of 
still another state where defendant 
had attachable property, evidence of 
the law of the last state, under which 
plaintiff may in a case of this kind 
be deprived of the right of trial by 
jury on the question of damages, and, 
upon the hearing before the judge, 
other matters in bar of the action 
may be presented to reduce the dam- 
ages, was held admissible to ex- 
plain plaintiff’s conduct in bri inging 
the action where he did instead of in 
the state of his residence. Merritt 
v. New York, etc., R. Co., 162 Mass. 
326, 32 NE 447. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ealled®® or books produced;®? and it is well estab- 
lished that proof of part of a conversation, state- 
ment, correspondence, or document entitles the ad- 
verse party to introduce the remainder for purposes 
of explanation.®°® But a witness should not be per- 
mitted to testify concerning a letter, where the let- 
ter itself has been excluded.®® It is not material that 
explanatory facts should precede or be contemporan- 
eous with the facts they explain. In matters of con- 
tract for example acts done or settlements made by 
the parties under the contract are admissible in evi- 
dence to show the Components construction of 


the parties.? 


[§ 93] 5. Ba holon eaties and Consistent Facts. 
A fact is relevant when it tends to render probable 


96. U. S.—Southern Pace. 
Rauh, 49 Fed. 696, 1 CCA 416. 

Ga.—Macon R., ete., Co. v. Mason, 
18h Gaz iis “by Se 569; Richmond, 
etc., R. Co. v. Garner, 91 Ga. 2%; 16 
SE 110. 
Me.—Penobscot 
Brown, 16 Me. 237. 
rel i ss eae v. Hall, 133 Mass. 

N. Y.—Pease v. Smith, 61 N. Y. 477; 
Stafford v. Morning Journal Assoc., 
68 Hun 467, 22 NYS 1008 [aff 37 NE 
625]; McQuire v. Broadway, etc. R. 
Co., 16 NYS 922. 

Tex.—Weatherford, etc., R. Co. v. 
Dunean, 88 Tex. 611, 32 SW 878; 
Thomas v. Wilson, (Civ. A.) 204 SW 
1010; Gulf, ete., R. Co. v. Sullivan, 
(Civ. A.) 178 SW 615. 

[a] The reason assigned must be 
an excuse if believed. Learned v. 
Hall, 133 Mass. 417; Hanson v. Carl- 
ton, 6 Allen (Mass.) 276. 

97. Ware v. Childs, 82 Vt. 359, 73 
A 994; Gage v. Chesebro, 49 Wis. 486, 
5 NW 881. 

98. See infra § 163. 

99. Gregory v. Aree 40 Tex. Civ. 
A. 360, 89 SW 110 

1. Stone v. Clark, 1’ Metc. (Mass.) 
378, 35 AmD 870; Clark v. Munyan, 


Corre 


Boom Corp. v. 


22 Pick, (Mass.) 410, 33 AmD 752; 
Cambridge v. Lexington, 17 Pick. 
ee 222. 


S.—Alwart Bros. Coal Co. v. 
Royal ee Go., 211 Fed. 318, 127 
CCA, 5995 St: Louis, ete., R. Co. v. 
Duke, 192 Fed. 306, 112 GCA 564. 

Ala.—Orr v. Stewart, 13 phe A. 542, 
69 S 649. 

Cal.—Moody v. Peirano, ‘4 Cal. A. 
411, 88 P 380. 

Del.— Dougherty v. White, 25 Del. 
316, 80 A 237, AnnCas1914C 876. 

Towa—Furlons v. North British, 
ete., Ins. Co., 1386 Iowa 468, 113 NW 
1048 [foll 136 Iowa 499, 113 NW 
1087 

satin. —Johnson vy. Sinclair, 140 
Minn. 436, 168 NW 181; Humphrey v. 
Monida, ete., Stage Co., 115 Minn. 18, 
131 NW 498; Schwerin Vv. De Graff, pal 
Minn. 354. 

Mo.—Charlton v. St. Louis, etce., 
R. Co., 200 Mo. 413, 98 SW 529; Jones 
v. Cooley Lake Club, 122 Mo. A, 113, 98 

Ww 82. 


sy Nebr.—Landis v. Watts, 82 Nebr. 
359, 117 NW 705; Shepherd v. Lincoln 
Tract. (roped) Nebr. 834, 113 NW 627; 
Chamberlain v. Chamberlain Banking 
House, 98 NW 1021. 

N. Y¥.—Seaver v. Ransom, 180 App. 
Div. 734, 168 NYS 454 [aff 224 N. Y. 
233, 120 NE 639, 2 ALR 1187]; Var- 
ley v. Wayne Oil Tank, ete., Co., 178 
App. Div. 115, 165 NYS 1011; Klein v. 
Burleson, 138 App. Div. 405, 122 NYS 
752. 

Pa.—Power v. Grogan, 232 Pa. 387, 
81 A 416. 

Ss, G—Strickland v. Phillips, 75 S. 
C. 264, 55 SH 453 

Tex.—Davis v. Mills, 63 Tex. Civ. A. 
359, 183 SW 1064; Erp_ v. Raywood 
Canal, ete; ;.Co:, (Civ. A.) 130 SW 
897; Roscoe, etc., R. Co. v. Jackson, 
60 Tex. Civ. A. 276, 127 SW 872; 
Texas, etc., R. (Civ. 
A.) 88 SW 389. 

Vi.—Goodwin v. Barre Sav. Bank, 
etc., Co., 91 Vt. 228, 100 A 34; La- 
monda Vis Parizo, 90 Vt. 381, 98 A 980; 


Co. v. Malone, 
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ing good faith,* 
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the contention of the party producing it,? as by show- 


or motive,* or where ‘its probative 


effect is to show that an opponent’ s contention is 
probably unsound because maintained in bad faith.® 
Accordingly either party may prove facts tending to 
show what weight should be accorded the testimony 
on either side,” or the degree of credibility of their 
respective witnesses,’ 
peached by contradiction,® or otherwise;!° and in 
general, especially where the testimony is conflict- 
ing, the court may receive evidence of all cireum- 
stances attending a transaction and the relations of 


as affected by bias,’ im- 


the parties to aid the jury in judging as to the rea- 


tive claims. 


Gilfillan v. Gilfillan, 90 Vt. 94, 96 A 
704; Green v. Dodge, 79 Vt. 73, 64 A 499. 

Wash.—Robertson  v. O'Neill, 67 
Wash. 121, 120 P 884. 

Wis.—Morgenthaler v. Somers, 164 
Wis. 159, 159 NW 717; Kavanaugh v. 
Wausau, 120 Wis. 611, 98 NW 550. 

Austr.—Barnes & Co. Ltd. v. Sharpe, 
11 Austr. C. L. R..462. 

See also cases supra § 91. 

[a] Where there is a direct con- 
flict in the evidence (1) of the wit- 
nesses relating to a material issue in 
the case, any collateral fact or cir- 
cumstance tending in any reasonable 
degree to establish the probability 
or improbability of the fact in issue 
is relevant evidence, and proper for 
ee consideration of the jury. Humph- 

rey v. Monida, etc., Co., 115 Minn. 18, 
131 NW 498; Landis v. Watts, 82 Nebr. 
359, 117 NW 705; Shepherd v. Lin- 
coln Tract. Co:, 79 Nebr. 834, 113 NW 
627. (2) Collateral documents throw- 
ing light on the situation of the 
parties may be admissible, although 
they do not directly affect the rights 
of the parties. Furlong. v. North 
British, etc., Ins. Co., 186 Iowa 468, 
113 NW 1084 [foll 1386 Iowa 499, 113 
NW 1087]. 

3. U. S.—Southern Pac. 
Rauwh, 49 Fed. 696, 1 CCA 416. 

Kan. —Schuster, etc., Co. .v. Stout, 
30 Kan. 529, 2 P 642. 
dibldcesD iets v. Fulton, 8 Gill & J. 

Or. Sarg yas v. Southern Pac. Co., 
37. Or. 74, 60 P 907. 

Vt. —Durgin v. Danville, AT Vt. 95; 
Cross v. Willard, 46 Vt. 73. 

Va.—Thomas v. Lewis, 89 Va 
15 SE 389, 37 AmSR 848, 18 LRA 170° 

Wis. —Tigerton First Nat. Bank v. 
Hackett, 159 Wis. 113, 149 NW 703. 

{a] A conversation embodying a 
statement of a claim may be relevant 
on an issue of good faith in making 
such a claim later. Thomas v.,Lewis, 
89 Va. 1, 15 SE 389, 37 AmSR 848, 
18 LRA 170. 

4 Runo vy. Williams, 162 Cal. 444, 
128 P 1082. 

U. S.—International Harvester 
Go, v. Voboril, 187 Fed. 973, 110 CCA 
31 

Ala.—Cross v. State, 147 Ala. 125, 
41 S 875; Rutherford v. MclIvor, 91 
Ala. 750. 

Iowa.—Noble v. White,103 Iowa 352, 
72 NW 556. 

Mass.—Hgan v. Bowker, 5 Allen 449, 

Mich.—Webster v. Sibley, 72 Mich. 
630, 40 NW 772. 

Minn.—Ikenberry v. New York L. 
Ins. Co., 127 Minn. 215, 149 NW 292. 

N. H.—Taylor v. Gilman, 60 N. H. 


506. 

N. J.—Flanigan vi Guggenheim 
Smelting Co., 63 N. J. Ll. 647, 44 A 762. 

N. Y.—McCar thy v. Gallagher, 4 
Mise. 38, 23 NYS 884 [aff 23 NYS 
ai}. 

Tex.—Missouri, etc., R. Co. v. Love, 
(Civ. A.) 169 SW 923. 

Vt.—Judevine v. Weaks, 57 Vt. 278; 
Strong v. Slicer, 35 Vt. 40. 

W. Va.—Nicely v. Nicely/ 81 W. 
Va. 269, 94 SE 749. 

[a] Evidence is admissible to show: 
(1) Failure to advance a claim under 
proper circumstances. Rutherford v. 
Mclivor, 21 Ala. 750; Webster v. Sib- 
ley, 72 Mich. 630, 40 NW 472; Strong 
v. Slicer, 35 Vt. 40. (2) Refusal to 


Co. v. 


sonableness'! or unreasonableness” of their respec- 
While a fact does not become relevant 


allow a reasonable examination. Mc- 
Carthy v. Gallagher, 4 Misc. 188, 23 
NYS 884 [aff 23. NYS 3131. ) 
Bribery. Taylor v. Gilman, 60 N. 
506. (4) Subornation of rrenouenel 
Egan v. Bowker, 5 Allen (Mass.) 449. 
(5) Spoliation of documents. Flani- 
gan v. Guggenheim Smelting Co., 63 
Nw J. L. 647, 44 A 762. (6) Failure to 
take a deposition. Judevine v. Weaks, 
BY Vit.0278. 

[b] The wealth and resources of a 
party may be considered by the jury 
to enable them to judge whether or 
not he has been able to produce all the 
evidence in his favor. Daub_ v. 
Northern Pac. R. Co., 18 Fed. 625. 

[c] Facts offered to impugn good 
faith must be relevant on that ques- 
tion. Thornton v Thornton, 39 Vt. 122. 

6. Ala.—Hamilton _ y. Cranford 
Mercantile Co., 78 S 401; Southern R. 
Co. v. McEntire, 169 Ala. 42, 53 S 
158; McBryde v. State, 156 Ala. 44, 
47 S$ 302. 

Ill.—Hopple v. E. I. DuPont De- 
Nemours Powder Co., 194 Ill. A. 156. 

Minn.—Peters v. Schultz, 107 Minn. 
29, 119 NW 385. 

Mont.—Lewis v. Steele, 52 Mont. 
300,157 2 575. 

N. Y.—Campbell v. Wright, 8 NYSt 
471 [aff 118 N. Y. 594, 23 NE 91 4]. 

S. C.—Atlanta, ete., R. Co. v. Victor 
Mtel Cos 493 Sie 397, 76 SH 1091, 

Tex.—McNesse v. Carver, 40 Tex. 
Civ. A. 129, 89 SW 430. 

Wash.—Robertson v. O’Neill, 67 
Wash. 121, 120 P 884. 

7. ‘International Harvester Co. v. 
Ba 187 Fed. 9738, 110 CCA 311; 
Reag vy. Manchester St. R. Cos 72 
N. H. 7298, 56 A 314; Evansich v. Gulf, 
etc., R. Co., 61 Tex. 24. See Witnesses 
bee Cye 2557). 

U. §.—Scott v. U. S., 172 U. S. 
343° 19 SCt 209, 43 r ed. 471 

Ala. —Yarbrough v. State, 105 Ala, 
43, 16 S 758. 

Ill.—Stolp v. Blair, 68 Ill. aa 

N. Y.—Pharo v. Beadleston, 2 Mise. 
424, 21 NYS 989. 
ig Fa.——Mertz v. Detweiler, 8 Watts & 

See Witnesses [40 Cyc 2651]. 

9. Fordsville Banking Co. 
Thompson, 65 SW 6, 23 KyL 1276. 
See Witnesses [40 Cyc 2765]. 

10. See Witnesses [40 Cye 2555]. 

11. U.S.—Home Ins. Co. v. Weide, 
11 Wall. 488, 20 L. ed. 197; Buckeye 
Powder Co. v. Hazard Powder Co., 
205. Hed. 827; J. S. Toppan: Ca, -v. 
McLaughlin, 120 Fed. 705. 

Ga.—Smith vy. Smith, 143 Ga. 837, 
85 SE 1034. 


Iowa,.—-Stokes v. Sac City, 151 
Iowa 10, 130 NW 786. 
Kan.—Holman_v. Raynesford, 3 
Kan. A. 676, 44 P 910. 
Minn.—Glassberg v. Olson, 89 
Minn. 195, 94 NW 554, 
Nebr.—Powell v. Deuchler, 97 
Nebr. 296, 149 NW 817; Landis v. 
Watts, 82 Nebr. 359, 117 NW 705. 


N. Y.—Dodge v. "Weill, 158 No -¥. 
346, 53 NE 33; Barney v. Fuller, 133 
N. Y. 605, 30 NE 1007. 

Pa.—Van Sciver Co. v. McPherson, 
199 Pa. 331, 49 A 73. 


Tex.—San Antonio, etce., Cosy: 


Dawson, (Civ. A.) 201 SW 247. 
Vt.—Comstock v. Jacobs, 86 Vt. 
182, 84 A 568. 
12. International Harvester Co. 
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merely because its existence is consistent with a par- 
ty’s claim,!® the court may receive aid from evi- 
dence which in itself is not relevant to any issue in 
the case, but is corroborative of other testimony 
upon a disputed point ;** and a fact not in issue may 
be relevant when it is, or probably may have been, 
the cause or the effect of a fact in issue.® 

The trial court has consid- 
erable discretion as to the latitude of cireumstantial*® 
or collateral!’ evidence; and it has been said that 


Discretion of court. 


v. Voboril, 187 Fed. 973, 110 CCA 
311; Portsmouth Cotton Oil Refining 
Corp. v. Madrid Cotton Oil Co., 195 
Ala. 256, 71 S 111; Terry v. Will- 
jams, 148 Ala. 468, 41 S 804; Dexter 
v. Collins, 21 Colo. 455, 42 P 664; 
Grocz v. Delaware, etc., Co., 174 App. 
Div. 505, 161 NYS 117; Apostolico Vv. 
Fish, 168 NYS 524. 

13. Minn. —Ikenberry v. New York 
aay ane Co., 127 Minn. 215, 149 NW 

Miss.—Hawkins v. James, 69 Miss. 
274, 13 S 813. 

Nebr.—Glatfelter v. Security Ins. 


Co., 167 NW 572. 
N. Y.—Peo. v. Cahill, 188 N. Y. 
489, 81 NE 453. 


Wash.—North Coast Co. 
Newman, 66 Wash. 374, 119° P 323. 

14. U. S—BHmanuel v. U. S., 196 
Fed. 317, 116 CCA 137. 

Ala.—Smiley v. Hooper, 147 Ala. 
646, 41 S 660; Cook v. Malone, 128 
Ala. 662,-29S 653. 

Conn.——Banks v. Warner, 85 Conn. 
613, 84 A 325. 

Tll_—Rommel v. Wenks, 186 Ill. A. 
369; Collison v. Illinois Gent. R. Co., 
146 TL A. 64 [aff 239 Ill. 532, 88 NE 
a 

Mass.—Phillips v. Chase, 201 Mass. 
444, 87 NE 755, 181 AmSR 406. 

Nebr.—Central City Farmers’ 
State Bank v. Yenney, 73 Nebr. 338, 
102 NW 61%. 

N. Y.—Littman v. Doktor, 134 NYS 


568. 

Ss. C.—Shores v. Southern R. Co., 
72 S. C. 244, 51 SE 699. 

Vt.—Rand v. Bordo, 85 Vt. 97, 81 
A 251; Davis v. Randall, 85 Vt. 70, 
81 A 550; Blaisdell v. Davis, ree es 
aon: ae 14; Houghton v. Clough, 30 

31 


ve Where circumstantial _ evi- 
dence was relied on to prove fraud 
and undue influence inducing de- 
cedent to apply for an adoption de- 
eree, which petitioners sought to 
vacate, evidence of facts which, al- 
though immaterial in themselves, 
were helpful, with other evidence, in 
establishing the truth, was properly 
admitted. Phillips v. Chase, 201 
Mass. 444, 87 NE 755, 131 AmSR 406. 

15. Louisville R. Go. v. Ellerhorst, 
129 Ky. 142, 110 SW 823, 33 KyL 605. 

16. Scott v. Sovereign Camp W. 
W. 149 Iowa 562, 129 NW 302. 

17. Dempsey v. Baltimore, etc., 
R. Co., 219 Fed. 619, 620; Chesterfield 
Mfg. Co. v. Leota ‘Cotton Mills, 194 
Fed. 358, 114 CCA 318; Barry v. An- 
derson, 89 Nebr. 332, 131 NW 591. 

“The question of the admissibility 
of collateral facts is often a ques- 
tion of some nicety. Such questions 
are necessarily usually to be de- 
termined according to the sound dis- 
cretion of the trial judge in finding 
the fact of relevancy. Questions and 
offers of this character frequently 
involve, as a practical consequence, 
more than formally appears. It 
would be obvious error, for instance, 
to permit a defendant, in a personal 
injury case, to introduce evidence 
that the person injured had received 
compensation for his injury in the 
form of payment of an accident in- 
surance policy. It would be mani- 
fest injustice to have such evidence 
to go before the jury under the guise 
of a question which in form was 
framed to elicit another fact, but 
which in effect would elicit that fact 
alone.” Dempsey v. Baltimore, etc., 
R. Co., supra. 

18. Baugher v. Boley, 63 Fla. 75, 
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evidence. 
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58 S 980; Mosby v. McKee, 

Commn. Co., 91 Mo. A. 500. 
19. Weight of positive and nega- 

tive testimony see infra XXII, C. 


etc., 


20. U. S.—Harper v. Harper, 252 
Fed, 39, 164 CCA 109. 

Ala.—Planters’ Chemical, etc., Co. 
v. Stearns, 189 Ala. 503, 66 S 699; 


Holman v. Clark, 148 Ala. 286, 41 S 
765; Wells Amusement Co. v. Means, 
2 Ala. A. 574, 56 S 594. 

Tl. —Tyons v. Chicago City R. Co., 
258 ee 75, 101 NE 211 [rev 171 Til. 
A. 74]; Treat v. Merchants’ L. 
Ree Pak Till. 431, 64 NE 992 [rev 
98- T11. 59]. 

Ky. Re ee v. Memphis, ete., 
Packet Co., 71 SW 441, 24 KyL 1283. 

Md.—Jacobs v. Disharoon, 113 Md. 


92,77 A 258. 

Mass.—Gurley Ree ta St. “R: 
Co., 206 Mass. ¥34° NE 71 

Mich.—Lingle v. Dalzell, fat Mich. 
399, 104 NW 665. 

Mo.—Norris v. St. Louis, etc., Co., 


239 Mo. 695, 144 SW 783; Weller v. 
Waener, 181 Mo. TR bea, Sw 941. 


N. H.—Foss v. Portsmouth, etc., 
Re Co. 73 Na. 246 60 CAST 47. 
Tex.—Adams v. Gulf, ete:, Ri Cos, 


(Civ. A.) 105 SW 526; Pelly v. Deni- 
son, etc., R. Co., (Civ. A.) 78 SW 542. 

Vt.—Barney V. Quaker Oats Co., 
85u Vit. 3725 92. A Tis: 

[a] Illustration. — Photographs 
showing a horse hitched to a car- 
riage and standing at rest, offered 
to show its conduct while in harness 
and to show its gentle disposition, 
are not admissible to disprove that 
the horse had the habit of kicking. 
Morgan v. Hendrick, 80 Vt. 284, 67 
A 702, 

[b] Possession of money.—Wheth- 
er or not a person has money is not 
a fact so open to observation or 
patent to the senses as to render 
negative testimony in relation there- 
to aaniiseidie. Killen vy. Lide, 65 Ala. 

21. U. S.—Pioneer SS. Co. v. Jen- 
kins, 189 Fed. 312, 111 CCA 44; In- 
ternational Harvester Co. v. Voboril, 
187 Fed. 978, 110 CCA 311. 
eB ae —Deal v. Houston County, 78 

Ga.—Burch v. Americus Grocery 
Co., 125 Ga. 153, 53 SE 1008. 

Ill.—Phelps v. Nazworthy, 226 Ill. 


254, 80 NE 756. 
Kan.—Cook v. Leavenworth Ter- 
minal R., ete., Co., 101 Kan. 108, 165 


P 803, 101 Kan. 437, 166 P 498; Hin- 
nen vy. Artz, 99 Kan. 579, 163 P 141. 

Ky.—Louisville, etc., Co. v. O’Nan, 
119 SW 1192. 

N.. D.—Puls v. Grand Lodge A. O. 
UW, 18 N. D. 559, 102) NW. 165: 

Pa.—Shannon v. Castner, 21 Pa. 
Super. 294. 

S. C.—Teague v. Western Union 
Tel. Co., 91S. Gs 443, 74 SE 980; Lamb 


v. Southern R. Cor 86a enc: 106, 67 
SE 958, 138 AmSR 1030. 
Tex.—International, ete., R. Co. v. 


Boykin, (Civ. A.) 85 SW 1163; Flue- 
wellian v. State, 59 Tex. Cr. 334, 
128 SW 621. 

Vt.-—Barney v. praRGs Oats Co., 85 
Vite 12), 82) Ay 113. 

Wash.—Schon v. Modern Woodmen 
ot pf umaebnag: 51 Wash. 482, 487, 99 


‘Negative testimony is competent, 
and at,times the only testimony by 
which an issue may be established.” 
Schon v. Modern Woodmen of Amer- 
ica, supra. 

[a] Failure to object.—In an ac- 
tion for death of a person crossing a 


6. Negative Evidence.'® 
frequently happens that negative testimony is so 
entirely destitute of probative value that it will not 
be received,?° it is by no means necessary that rele- 
vant testimony should always be presented in an 
affirmative form.24 Thus it is well settled that evi- 
dence that a witness failed to see,2? hear,?* or ob- 
serve2* is relevant, provided the circumstances are 


hg ae re ¥ 
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great latitude is to be allowed!® to circumstantial 


Although it 


railroad bridge, negative evidence that 
a witness had never heard the railroad 
company make any objections to 
persons crossing the bridge is rele- 
vant. Lamb v. Southern R. Co., 86 
S. C. 106, 67 SE 958, 138 AmSR 1030. 

{b] Failure to speak of a matter 
may be evidence of lack of knowledge. 
pa ney Ne wae Oats Co., 85 Vt. 


22. Ala. penis We» v. State, 159 
Ala. 14, 48 S 858. 
Mo.—Norris v. St. Lows, ete., R. 


Co., 239 Mo. 695, 144 SW 7 
Mont.—State v. Foley, 44 emcee 311, 


120 Ey 225. 
N. Y.—Curtis v. Hudson Valley R. 
€Co., 158 App.Div. 373, 143 NYS 3$33y 


[aft 213 N. Y. 681 mem, 107 NE 1075 
mem]; Whittaker v. New York, etc., 
18e Co., 51 N. Y. Super: 287; Feingold 
v. Lefkowitz, 164 NYS 394. 

N. D.—Blackorby v. Ginther, 34 N. 
D. 248, 158 NW 354. 

Tex.—Ft. Worth, etc., R. Co. v. Tay- 
lor, (Civ. A.) 153 Sw 355; Galveston, 
etc., R. Co. v. Udalle, (Civ. A.) 91 SW 
330; Gulf, etc., R. Co. v. Gross, (Civ. 
A.) 21 SW 186. 

Wis.—Rieck v. Chicago, etc., R. Co;, 
160 Wis. 232, 151 NW 243 

23. Ala.—Ward v. Reynolds, 32 
Ala. 384 

Ga. —Higgins v. Cherokee R. Co., 73 
Ga. 149; Beall v. Beall, 10 Ga. 343. 

Tll.— West Chicago 'St. R. Cosky:. 
Kennelly, 170 Ill. 508, 48 NE 
996; Warren v. Wright, 103 Ill. 298; 
Schaedel v. Chicago R. Co., 182 ll 


Ind.—Indianapolis v. Emmelman, 

108 Ind. 530, 9 NE 155. 
Ky.—Chesapeake, ete, R. Co, wv. 
Brashear, 124 SW 277. 

Mass.—Chase v. New York Cent. 
etc., R. Co., 208 Mass. 137, 94 NE 377; 
Hannefin v. Blake, 102 Mass. 297. 

Mo.—Johnson v. Wabash R. Co., 


259 Mo. 534, 168 SW 713; McCreery v. 
United R. Co., 221 Mo. 18, 120 SW 


24; Keily v. Knights of Father 
Mathew, 179 Mo. A. 162 SW 682; 
Turney v. Tatted R. Co., 155 Mo. A! 
Ware 135 SW 9 
eon v. Boston, etce., 

72 N. H. 206, 55 A 359. Paes 

N. Y.—Greany v. Long Island R. 
Co., 101 N.Y. 419, 5 NE 425; Rat- 


cliffe v. Cary, 4 Abb. Dec. 4, 3 Keyes 
510,30 eranser A. Adz Curtis v. Hud- 
son Valley R. Co., 158 App. Div. 373, 
143 NYS 383 [aff 213 N. Y. 681 mem, 
107 NE 1075 mem]; Bohringer v. 
Campbell, 154 App. Div. 952 mem, 
879 mem, 137 NYS 1117 mem, 241, 
153 App. Div. 905 mem, 137 NYS 1111 
mem; Schuster v. Erie R. Co., 145 App. 
Div. tile 129 NYS 262 [aff 205 N. Y. 
569 mem, 109 NE 1093 mem]; Barrelle 
v. Pennsylvania Tp Oven 4 NYS 127 


Lath 124° "N.Y ..69% mem, 24 NE 1099 
mem]. 
N. C.—Edwards v. Atlantic Coast 


Line RR, Co. 129 N.C) 178.039 "Sn 780) 
Pa. —Corrigan v. Wilkes- Barre, ete., 
Tract. Co., 225 Pa. 560, 74 A 420; Lyon 
v. Marclay, 1 Watts 271; Holden Vv. 
Pennsylvania R. Co., 7 Kulp 52. 


Tex.—Et. Worth,etc., RB. Co. Yv. 
Taylor, (Civ. A.) 15% sab 355; Wallace 
A. 574, 38 SW 


v. Byers, 14 Tex. Civ. 
228. 


Utah.—Haun v. Rio Grande AY a 
R._Co., 22 Utah 346, 62 P 

Vt.—Comstock  v. facetee “84 Vt. 
277, 78 A 1017, AnnCas1913A GTS 

24. Blackorby v. Ginther, 34 N. Dp. 
248, 158 NW 354; Galveston, etc., R. 
Co. v. Udalle, (Tex. Civ. A.) 91 SW 


ass 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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such as properly to lead to the inference that the al- 
leged fact would have been seen, heard, or observed 


had it actually existed.25 On the 


where the situation of a witness is such that if a cer- 
tain fact had existed he would probably have known 
it, his want of knowledge is some evidence, although 
slight, that it did not exist.2° Absence of knowledge 
be a relevant mental 
state,?7 and failure to assert a claim at a time when 
its assertion might reasonably have been expected 
is a matter proper for consideration on an issue as 
to the existence or validity of such claim.28 The 
circumstance that there is no entry,?® record,?° or 
memorandum* of a fact where it would naturally 
be found if it existed may be relevant. 


of a particular fact may als 


S.—Harper v. Harper, 252 


U. 
Feb "39, 164 CCA 109. 
Ala.— Planters’ Chemical, ete., Co. 
v. Stearnes,.189 Ala. 503, 66 S 699; 


Hast Tennessee, etc., R. Co. v. Carloss, 
77 Ala. 443; Lawson v. Hicks, 38 Ala. 
279; Blakey v. Blakey, 33 Ala. 611; 
Thomas v. Degraffenreid, 17 ae 602. 


Ill.—Lyons v. Chicago City R. Co., 
258 Tl. 75, 101 NE 211. 
Ky.—Louisville, ete, R. Co. v. 
O’Nan, 119 SW 1192. 
Mass.—Chase v. New York Cent., 


etc., R. Co., 208 Mass. 137, 94 NE 377. 

Sto pile aia v. Hill, 34 Mich. 
Minn.—Uggen vy. Bazille, 123 Minn. 

97, 148 NW 112. 

Mo.—Johnson v. Wabash R. Co., 
259 Mo. 534, 168 SW 713; Turney v. 
United R. Co., 155 Mo. A. 513, 135 
SW 93. 

Tex.—Ft. Worth, etc., Co. v. Tay- 
lor, (Civ. A.) 153 SW 3655; Pelly v:. 
Dennison, etc., R. Co., (Civ. A.) 178 
SW 542; Dawson v. State, 38 Tex. Cr. 
50, 41 Sw 599. 

Wis.—Rieck v. Chicago, etc., R. Co., 
160 Wis. 232, 151 NW 243. 

[a] Reason for rule.—‘‘Whether 
any transient fact has transpired de- 
pends nearly always upon the testi- 
mony of some one situated so as to 
have seen or heard it that it did or did 
not occur. If both kinds of testimony 
were not equally receivable and be- 
lievable, then it would be impossible 
frequently to overturn the testimony 
of those hardy enough to assert that 
which was false.’’ Louisville, etc., R. 


ered O’Nan, (Ky.) 119 SW 1192, 
26. Ala.—Nelson v. Iverson, 24 


Ala. 9, 60 AmD 442. 

Tll.—Phelps v. Nazworthy, 226 Ill. 
254, 80 NE 756. 

Iowa.—Lang v. Lang, 157 Iowa 300, 
135 NW 604. 

Pa.—Corrigan v. Wilkes- pee etc., 
Tract. Co., 225 Pa. 560, 74 A 420. 

S.C. —Teéague v. Western Union Tel. 
Co., 91 S. C. 448, 74 SE 980. 

Tex.—Dawson v. State, 38 Tex. Cr. 
50, 41 SW 599. 

Vi Comstock v. Jacobs, 84 Vt. 277, 
78 A 1017, AnnCas1913A 679; Lincoln 
v. Hemenway, 80 Vt. 530, 69 "A 153. 

[a] Residence.—One living in a 
community and well acquainted may 
testify that a certain named person 
does not live there. Phelps v. Naz- 
worthy, 226 Ill. 254, 80 NE P56: Daw- 
son v. State, 38 Tex. Cr. 50, 41 SW 
599 

[b] Reputation.-A witness ac- 
quainted for several years with a per- 
son whose reputation is in question 
may testify that he has never heard 
it questioned. Corrigan v. Wilkes- 
aera Traction Co., 225 Pa. 560, 


714A 4 
27. Alabama Great Southern R. 
. Davis, 119 Ala. 572, 24 S 862. 
28. Chidester v. Harlan, 180 Iowa 
171, 159 NW 659. 
Admissions generally see infra §§ 


a pote 
U. S.—Polk ev. Wendell, 5 
Wheat. 298, i5tML! ed: 692 American 
Surety Co. v. Pauly, 72 Fed. 470, 18 
CCA 644 [aff 170 U. S. 138, 18 ‘ct 
552, 42 L. ed. 977]. 
Cal.—Peo. v. Dole, 122 Cal. 486, 55 
P 581, 68 AmSR 50; Santa Rosa City 
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same principle, 


mission.*4 
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Such rele- 


Col we Central Stn. Co..4 Cal: 
Unrep. Cas. 950, 38 P 986; Ford v. 
Cunningham, 87 Cal. 209, 25 P 403. 

Conn.—Peck v. Pierce, 63 Conn. 
310, 28 A 524, 

Fla.—Parker v. Cleveland, 37 Fla. 
39, 19 S 344. 

Ga.—Martin v. Leesburg Bank, 137 
Ga. 285, 73 SE 387; Griffin v. Wise, 
115 Ga. 610, 41 SE 1003. ~ 

Kan.—Woods v. Hamilton, 39 Kan. 
COLI I Pes 35. 

Md.—Mudd_v. Turton, 4 Gill 238. 

N. ie wee v. Wallingford, 55 


N. ns 
D.—Union School-Furniture Co. 
Vv. Sem 3 S. D. 147, 52 NW 671. 
Der MeCarn ant v. Roberts, 80 
Tex. 316, 15 SW 580, 1054; Greer v. 
Richardson Drue Co... CL Tex. Civ. A. 


634, 20 SW 112 7. 
Vt.—Hill v. Bellows, 15 Vt. 727. 
{a] The fact of no entry must 


itself be established by competent 
evidence. Bullock v. Wallingford, 
55 N. H. 619; Myers v. Jones, 4 Tex. 
Civ. A..330, 23 SW 562; Hill v. Bel- 
lows, 15 Vt. 727. 

{b] It may be shown in rebuttal 
that there are other inaccessible 
records on which an entry_might 
properly have been made. Bow v. 
Allenstown, 34 N. H. 351, 69 AmD 489. 

[ec] Cases explained.—(i) It is 
sometimes said that the fact of no 
entry is not admissible when what is 
meant is that the fact cannot be 
proved in that particular way. Thus 
it has been held that the certificate 
of a clerk of the circuit court that 
a person in whose name land stood 
of record in his office had not trans- 
ferred or mortgaged it was not ad- 
missible. Parker v. Cleveland, 37 
Fla. 39,19 S 344. (2) And it has been 
held that a witness other than an 
officer having charge of the public 
records is not competent to prove 
the negative fact that there was no 
record of a certain instrument. Hd- 
wards v. Barwise, 69 Tex. 84, 6 SW 677. 

30. U. S—Woodward v. Chicago, 
ete., R. Co., 145 Fed. 577, 75 CCA 591. 

Colo.—Knapp v. Day, 4 Colo. A. 
21, 34 P 1008. 

tll. Hubbard v. Martin, 184 Ill. A. 
534. 

Kan.—Marbourg v. McCormick, 23 
Kan. 38. 

Mass.—Bristol County Sav. Bank 
v. Keavy, 128 Mass. 298. 

Mich.—Peo. v. Kemp, 76 Mich. 410, 
43 NW 439; Doolittle v. Gavagan, 74 
Mich. 11, 41 NW 846. 

Minn.—Gaston v. Merriam, 33 
Minn. 271, 22 NW 614; Babcock v. 
Cobb, 11 Minn. 347. 

N. H.—Pembreke v. Allenstown, 
41 N. H. 365. 

Pa.—Struthers v. Reese, 4 Pa. 129. 

Tex.—Mounger v. Daugherty, (Civ. 
A.) 188 SW 1070. 

Vt.—Reed v. Field, 15 Vt. 672 (rec- 
ord of deeds). 

[a] Testimony of person other 
than legal custodian.—In a suit to 
correct alleged mistakes in a deed, 
it is not proper to receive the testi- 
mony of persons not the legal cus- 
todians of the records of deeds for 
the county in which the land in con- 
troversy is situated, to the effect 
that there is no record of one of the 
deeds alleged in plaintiff’s petition. 


Unnecessary Evidence. 
evidence may be relevant and material does not nec- 
essarily require its admission, but it may, in the dis- 
cretion of the court, be excluded if the time neces- 
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vancy is, however, except in cases where the law 
requires that an instrument to be effective shall be 
recorded, entirely dependent on the inference arising 
from rerularity and disinterestedness that if the 
fact existed an entry of it would have been made in 
that particular place.*? Accordingly it is generally 
held that account books are not admissible to estab- 
lish a negative proposition,?*? although it is other- 
wise where the lack of an entry amounts to an ad- 


The fact that 


Mounger v. Daugherty, (Tex. Civ. 
A.) 138 SW 1070. 

conclusive.—The fact 
that there was no record in the coun- 
ty clerk’s office of a marriage license 
about the date of an alleged mar- 
riage does not show that no such 
license had been issued, as it might 
have been issued, executed, and 
never returned, in which case no rec- 
ord would have appeared of such 
issuance. Wiess v. Hall, (Tex. Civ. 
A.) 135° SW 384. 


31. Wisdom v. Reeves, 110 Ala. 
418, 18 S 13 (indorsement). 
32. Conn.—Sumner v.. Child, 2 


Conn. 607. 
oy i acarhy v. Patrick, 4 T. B. Mon. 
Md.—Corner v. Pendleton, 8 Md. 337. 
Mass.—Sanborn vy. Fireman’s Ins. 
Co., 16 Gray 448, 77 AmD 419. 
Mich.—Winnett v. Detroit United 
R. Co., 171 Mich. 629, 137 NW 539, 
AnnCas1914B 1254. 
N. Y.—Roe v. Nichols, 5 App. Div. 
472, 38 NYS 1100; Wilson v. Pope, 37 
Rarb. 321; Boor ¥. Moschell, 8 NYS 


Pa.—Keim v. Rush, 5 Watts & S. 377. 

Vt.—Smythe v. Central Vermont R. 
Co., 88 Vt. 59, 90 A 901. 

fa] Nonentry on books.—(1i) Non- 
entry of the receipt of goods on the 
books of a vendee of chattels is not 
relevant as to the delivery of the 
goods. Keim v. Rush, 5 Watts & S. 
(Pa.) 877. (2) In an action for the 
price of goods where defendant tes- 
tified that he had paid to plaintiff’s 
clerk, plaintiff’s books were held not 
admissible to show that they con- 
tained no credit of the amount so 
claimed to have been paid. Scott v. 
Bailey, 73 Vt. 49, 50 A 557. (3) In an 
action on an oral contract of insur- 
ance defendant’s book of entries of 
risks taken, in which the alleged con- 
tract was not entered, was inadmissi- 
ble to prove that there was no con- 
tract. Sanborn v. Fireman’s_ Ins. 
Co., 16 Gray (Mass.) 448, 77 AmD 419. 

{b] Books of railroad receivers, 
all of whom are dead, are not books 
of a party to a suit to enforce bonds 
issued by the receivers, within the 
rule that a party’s books are not evi- 
dence in his favor except as to what 


they affirmatively show. Smythe v. 
Central Vermont R. Co., 88 Vt. 59, 
90 A 901. 

33. Il1—Schwarze v. Roessler, 40 
Ill. A. 474 


Towa. Ey, de v. Lookabill, 66 Iowa 
453, 454, 23 NW 920. 

Ky.—Louisville R. Co. v. Kritzky, 
162 Ky. 652, 172 SW 1051; Lawshorn 
vw.) Carter ith) Bushet- 

Mass.—Morse v. Potter, 4 Gray 292. 
ane Y.—Winder Vv. Pollack, 151 NYS 

Wis.—Winner v.Bauman, 28 Wis.563. 

“The book, if admitted, would have 
had no tendency to. disprove the al- 
leged payment. The fact that the 
book did not show such payment de- 
pended for its significance wholly 
upon the plaintiff’s testimony, and 
would not have added anything to 
his se dlr ema Hyde v. Lookabill, 
sup 

Admissibility of account books 
generally see infra XIX i 

34. Woodward v. Leavitt, 107 
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sary to hear it would not be judiciously expended,** 


as where it is merely cumulative,*® 


prove facts which-are admitted,?7 not controverted,** 
sufficiently proved,?® or obviously true.*° 

B. Special Relaxation of Requirements— 
Facts in pais, which occurred at 
a time fairly beyond the ordinary period of personal 
memory,*! and of which no written evidence can be 
presumed to exist, may be established by hearsay 
evidence, which hearsay may be either direct*? or 
in the composite form of reputation.*% 
over thirty years old, produced from a proper cus- 


[§ 96] 
1. Ancient Facts. 


tody, and purporting to indicate 


the acts of ownership or dominion, may be received 
as evidence that such transactions actually took 
place, or of facts incidentally recited, even in the 
absence of proof of actual possession under the par- 
ticular document,** although corroboration by proof 
of actual possession under similar documents or by 
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[§ 97] 
or tends only to | Rule. 


Documents 


the exercise of 


other facts*> adds to the weight of the evidence.*® 


Mass. 453, 9 AmR 49; Mattocks v. 
Lyman, 18 Vt. 98, 46 AmD 138. 
85. See cases infra notes 36-40. 
36. Ark.—Olmstead v. Hill, 2. Ark. 


346. 
Cal. Tee v. Nunan, 76 Cal. 44, 


18 P 

ao™™ .—Waller v. Graves, 20 Conn. 
Ga.—White v. Columbus Iron 

Works Co., 113 Ga. 577, 38 SE 944. 
Ind.—Farmers’, etc., Bldg., etc., 

Assoc. v. Rector, 22 Ind. A. 101, 53 

NE 297. 

pa — Glidden v. Dunlap, 28 Me. 


Mad.—State v. Trimble, 104 Md. 317, 
64 A 1026 
24 Pick. 


up cant —Parker v. Hardy, 
gifiss.—Wilson v. Williams, 52 Miss, 

Mo.—-Craighead v. Wells, 21 Mo. 
404; Steltemeier v. Barrett, 145 Mo. 
ING, ne 122 SW 1095 


Y.—Peo. v. New York Super. 
ct ‘10 Wend. 285. 


87. Cal.—Conlin v. Osborn, 161 
Cal. 659, 120 -P. 755. 
Conn.——Boseli v. Doran, 62 Conn. 


311, 25 A 242; Henkel v. Trubee, 11 
A 722 


Til—Batavia Mfg. Co. v. Newton 
Wagon Co., 91 Ill. 230. 

Ind.—Vogel v. Harris, 112 Ind. 494, 
14 NE 385 

Mich.—Scheibeck v. Van Derbeck, 
122 Mich. 29, 80 NW 880. 

Miss.—Richardson v. Issaquena 
County Bd. Levee Comrs., 68 Miss. 
539, 9°S) 351. 

N. Y.—White v. Old Dominion 
Seon manip Co., 102 N. Y. 660, 6 NE 
89 

Pa.—Cunningham v. Smith, 70 Pa. 
450. 

Tex.—Stallings v. Hullum, 79 Tex. 
421, 15 SW 677. 

Vt. — Wait v. Sy Vie 
516. 


[a] Evidence of matters admitted 
because not denied in the pleadings 
is immaterial, and properly excluded. 
Conlin v. Osborn, 161 Cal, 659,77, 120 
iy T55. 

[b] The evidence will be more read- 
ily excluded where its probable effect 
would be to prejudice and mislead the 
jury. Cunningham v. Smith, 70 Pa. 

50 


38. Ill—Dugegan v. Ryan, 211 Il. 
133, 71 NE 848. 

Ind.—Anderson v. Huntington, 40 
Ind. A. 130, 81. NE 223. 

Md,—-State v. Trimble, 104 Md. 317, 
64 A 1026. 

Mass.—BEllis v. Felt, 206 Mass. 472, 
92 NE 702. 

Minn.—Cole v. Curtis, 16 Minn. 182, 
Ey Nae v. Austin, 45 Wis. 
523. 

[a] Contradiction of conceded fact. 
—Testimony having no tendency to 
proye anything except a contradiction 
of a fact that is conceded is prop- 


Brewater, 


erly excluded. Ellis v. Felt, 206 Mass. 
472, ae NE 702. 

39. Ill.—O’Rourke v. Sproul, 241 
Ill. 576, 89 NE 663; Russell v. Syca- 
more Marsh Harvester Mfg. Co., 65 
vk 333; Lewiston v. Proctor, 27 Ill. 

Mich.—Arnold v. Harris, 142 Mich. 
275. 105 NW 744. 

Minn.—Norris v. Clarke, 33 Minn. 
476, 24 NW 128. 

Mo.—Grant v. Hathaway, 118 Mo. A. 
604, 96 SW 417. 


Nebr.—Arabian Horse Co, v. Biv- 
ene 4 Nebr. (Unoff.) 823, 96 NW 


N. Y.—Allendorph v. Wheeler, 5 NE 
42; Durst v. Burton, 47 N. Y. 1 NG 
AmR 428 Laff-2 Lans. 137]. 


Tex.—Bartlett v. Hulbert, 21 Tex. 
B Ya—Triplett v. Goff, 83 Va. 784, 
40. Kansas City, etc., R. Co, v. 


) (lex. Civ: Ay 152 SW 445. 
North Brookfield v. Warren, 16 
Gray (Mass.) 171, 173; Hartwell Vv. 
Parks, 240 Mo. 537, 144 Sw 793; Hew- 
lett v. Cock, 7 Wend (N._Y.) 371; 
Malcomson v. O’Dea, 10 H. L. C. 593, 
12 ERC i169, 11 Reprint 1155. 

“Direct and positive proof cannot 
always be obtained, and in matters 
especially which relate to remote peri- 
ods it is necessary to resort to cir- 
cumstantial evidence and presumption 
to supply the place of that testimony 
which is lost by the lapse of time and 
the imperfection of human memory. 
Such evidence in the strict legal sense 
is not collateral. It raises, it is true, 
a new and distinct inquiry; but if 
it affords a reasonable presumption 
or inference as to the principal fact 
or matter in issue, it is relevant and 
material and does not tend to distract 
or mislead the jury from the real 
point in controversy.” North Brook- 
field v. Warren, supra. 

“Tt is hard to prove ancient things.” 
Hewlett v. Cock, 7 Wend. (N. Y.) 
37. 

“The proof of ancient possession is 
always attended with difficulty. Time 
has removed the witnesses who could 
prove acts of ownership of their per- 
sonal knowledge, and resort must 
necessarily be had to written evi- 
dence.’”” Malcomson v. O’Dea, 10 H. 
C. L. 5938, 614, 12 ERC 169, 11 Reprint 
PSB. 


42. U. S—Virginia, ete., Coal Co. 
v. Charles, 251 Fed. 88, 116 [cit 
Cyc]. 

Ma. Inloes, 1 Gill 430, 
39 AmD 658. 


Or.—McEwen v. Portland, 1 Or. 300. 
Pa.—In re Pickens, 163 Pa. 14, 29 
A 875, 25 LRA 477. 
bare C.—Jones v. Jones, 34 S. C. L. 
Tex.—Lewis v. ape 22 Tex. Civ. 
A. 252, 54 SW 609 


En g—In re Lovat, 10 App. Cas. 
763, ti ERC 404; Roe v. Rawlings, 7 


os 
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2. Facts of Family History—a. General 
A necessary limitation on the number of wit- 
nesses who could have personal knowledge as to 
facts at once so precise and so personal as those of 
family history has required that these facts, es- 
pecially when remote in point of time,*” shall be 
provable under relaxed conditions.** 
concerning pedigree, which are discussed elsewhere 
.in this article,*® form a distinct class among possi- 
ble evidentiary facts on matters of family history. 
The original and generally accepted admissibility of 
such declarations is where the issue in the case is dis- 
tinctly one of pedigree, not extending to family his- 
tory in other connections. 
laid down that when a fact of genealogy is relevant 
to an inquiry other than one of pedigree, the rule has 
no application, and declarations,°® oral or written,+ 
by deceased members of the family,®? or family repu- 
tation®*? are incompetent. 


Declarations 


Accordingly, it has been 


But on the other hand 


East Aa 103. Reprint 107, 3 Smith 
K. B. 254 


[a] Declarations of a deceased wit- 
ness, made ante litem motam, are ad- 
missible to aid the presumption of a 
remote ye ape Jones v. Jones, 
34 S. C. L. 315. 

43. State v. McGinnis, 56 Or. 163, 
ae P 132; McEwen v. Portland, 1 Or. 


44 See infra XIX, E. 

45. Boston v. Richardson, 105 
Mass. 351; Hewlett v. Cock, 7 Wend. 
CNB YE) asta 

46. Boston v. Richardson, 105 
Mass. 351; Malcomson v. O’Dea, 10 


H. L. Cas. 593, 11 Reprint 1155, 12 
ERC 169. 


47. a sale v. Russell, 75 Tex. 171, 


Shaw v. Tracy, 95 Mo. 531, 8 
Sw 434; In re Peterson, 22 N. D. 
480, 124 NW 751, 760 [cit eyed. 


49, See infra §§ 226-24 
50. lIowa.—Carnes v. feeedare 10 
Iowa 377. 


Mass.—Boston Safe Deposit, ete., 
Pee § Bacon, 229 Mass. 585, 118 NE 

Mont.—In re Colbert, 51 Mont. 455, 
153 P 1022. 

N. Y.—Bowen v. Preferred Acc. Ins. 
Co., 68 App. Div. 342, 74 NYS 101; 
Peo. v. Miller, 30 Mise. 355, 63 NYS 
949, 14 N. Y. Cr. 407. 
peng Haines v. Guthrie, 13 Q. B. 

51. Boston Safe Deposit, etc., Co. 
v. Bacon, 229 Mass. 58h, 118 NB "906; 
Hunt v. Supreme Council O. of Co IE. 
64 Mich. 671, 31 NW 576, 8 AmSR 
855; Dinan v. "Supreme Council Catho- 
lic Mut. Ben. Assoc., 201 Pa. RAED 50 
A 999; Campbell v. "Wilson, 23 Tex. 
258, 76 AmD 67. But see infra note 54. 

52. Boston Safe Deposit, ete., Co. 
v. Bacon, 229 Mass. 585, 118 NE 906; 
Hisenlord v. Clum, 126 N. Y. 552, 566, 
27 NE 1024, 12 LRA 8386; Bowen Vv. 
Preferred Ace. Ins’ Gp. 68 App. Div. 
342, 74 NYS 101; Sturla v. Freccia, 5 
App. Cas. 623, 21 ERC 672; Haines v. 
Guthrie, 13 Q. B. D. 818; Doe v. Ford, 
ae Cs Q. B. 362. 

[a] “A case is not necessarily [a 
case of pedigree] . because it 
may involve! questions of birth, par- 
entage, age or relationship. Where 
these questions are merely incidental 
and the judgment will simply estab- 
lish a debt, or a person’s liability on 
a contract, or his proper settlement as 
a pauper ‘and things of that nature, 
the case is not one of pedigree, al- 
though questions of marriage, legiti- 
macy, death or birth are oo rete 
inquired of.’ EHEisenlord v. Clu 
Be Rlee Y. 552, 566, 27 NE 1024, 12 LRA 


[b] Declarations of a deceased 
testator as to his age at the time of 
executing his will are ieee 
Doe v. Ford, 3 U. C. Q. B. 
fo Palmer v. Palmer, is i. Riadr, 


For later cases, developments and changes in the law seé cumulative Annotations, same title, page and note number. 
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there are cases in which the scope of the rules ad- 
mitting declarations as to matters of genealogy or 
facts incidentally connected therewith has been ex- 
tended by analogy, working through the best evidence 
principle of administration, from issues of pedigree 
to cover proof of such facts in any connection in 


which they are relevant.** 
[§ 98] b. Age. 


54. Ala.—Bain v. State, 61 Ala. 75. 
Cal—Morrell v. Morgan, 65 Cal. 
575, 4 P 680. 


Minn.—Houlton v. Manteuffel, 51 
Minn. 185, 53 NW 541. 

N. C.—State v. Best, 108 N. C. 747, 
12 SE 907. 


Pa.—Watson v. Brewster, 1 Pa. 
881. But see supra note 51. ‘ 
Tex.—Primm v. Stewart, 7 Tex. 


178; New York Mut. L. Ins. Co. v. 
Blodgett, 8 Tex. Civ. A. 45, 27 SW 
286; Schwarzhoff v. Necker, 1 Tex. 
Unpens Cas. 325. But see supra note 


Vt.—In re Hurlburt, 68 Vt. 366, 35 
A 77, 35 LRA 794. 

[a] The analogy is one easy to 
invoke because of the fact that the 
competent declarants are usually the 
same in the two cases and practically 
an identical difficulty of obtaining 
other evidence exists and is the foun- 
dation of the relaxation in each. 
Vowles v. Young, 13 Ves. Jr. 140, 33 
Reprint 247. x 

{b] Dangerous character of evi- 
dence.—To admit evidence of decla- 
rations of deceased members of a 
family as to the facts which col- 
lectively make up pedigree, birth, 
death, and marriage wherever they 
are in dispute has been spoken of by 
eminent authority as “extremely dan- 
gerous” in many cases, especially in- 
stancing a case where the declara- 
tions are very commonly used in the 
American courts—statutory offenses 
against female children. Haines v. 
Guthrie, 13 Q. B. D. 818, 827. 

55. See Johnson v. State, 42 Tex. 
Cr. 298, 59 SW 898 (where it was sug- 
gested that testimony as to age based 
entirely upon hearsay would be re- 
jected, especially when the mother is 
available as a witness). 

56. State v. Vinn, 50 Mont. 27, 144 
P 773; Knowles v. State, \44 Tex. Cr. 
322, 72 SW 398; Doe v. Ford, 3 U. C. 
Q. B. 352. ; 

[aj] How far hearsay.—(1) While 
the element of hearsay is undoubted, 
many practical tests and attendant 
facts serve to correct any wide de- 
parture from the truth. Continued 
consciousness, family conduct (see 
infra § 241; (2) physical or mental 
development, the existence of fixed 
dates, lengths of various epochs or 
continuous occurrences and the or- 
der of their succession, fairly enable 
“nersons of the age of discretion and 
many who are even of tender years” 
to speak approximately of age as a 
matter of personal knowledge (State 
v. Bowser, 21 Mont. 138, 53 P 179); 
(3) while they cannot, except from 
hearsay or facts based on hearsay, 
testify to the exact day of birth (Doe 
v. Ford, 3 U. C. Q. B. 352). . 

57. Houlton v. Manteuffel, 51 Minn. 
185, 53 NW 541; State v. Marshall, 
137 Mo. 463, 36 SW 619, 39 SW 63; 
State v. Bowser, 21 Mont. 133, 53 P 
179; State v. Best, 108 N. C. 747, 12 


SE 907. 

58. U. S.—kKlicke v. Allegheny 
Steel Co., 200 Fed. 933, 119 CCA 317. 

Ala.—Landers v. Hayes, 196 Ala. 
533, 72 S 106; Rogers v. De Bardele- 
ben Coal, ete., Co., 97 Ala. ‘154, 12 S 
81; Cherry v. State, 68 Ala. 29; Bain 
vy. State, 61 Ala. 75. 

Ark.,—Edgar v. State, 37 Ark. 219. 

Cal.—Peo. v. Ratz, 115 Cal. 132, 46 
P 915; Morrell v. Morgan, 65 Cal. 575, 
4 P 580. 

Ga.—McCollum v. State, 119 Ga. 
308, 46 SE 413, 100 AmSR 171; Cen- 
tral R. Co. v. Coggin, 73 Ga. 689. 


Although his testimony be con- 
fessedly based in part at least®® on hearsay,°* direct 
or composite,°? a witness may testify to his own 
age;°® as this is a fact of which he may be said to 


.146, 143 P 1165, 
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have knowledge based upon family tradition,®? and 
it has even been held that such testimony is the best 
possible evidenee.°° 
are not admissible to prove the age of another;®? 
unless it is in the form of declarations made ante 
litem mortam by a member of the family who is 


But hearsay*! and reputation®? 


deceased at the time when the testimony is given, or 


Ill.—-Chicago, ete, R. Co. v. Lew- 
andowski, 190 Ill. 301, 60 NE 497; 
Chicago v. Betti, 192 Ill. A. 87. 

Iowa.—Alston v. Alston, 114 Iowa 
29, 86 NW 55.° 

Kan.—State v. Miller, 71 Kan. 200, 
80 P 51, 6 AnnCas 58; State v. Mc- 
Clain, 49 Kan. 730, 31 P 790. 

Ky.—Travelers’ Ins. Co. v. Hender- 
son Cotton Mills, 120 Ky. 218, 85 SW 
1090, 27 KyL 653, 117 AmSR 586, 9 
AnnCas 162. 
ee ee a v. Camden, 74 Me. 

Mass.—Com. v. Phillips, 162 Mass. 
504, 39 NE 109, 39 NE 109; Com. v. 
Stevenson, 142 Mass. 466, 8 NE 341; 
Hill v. Eldridge, 126 Mass. 234. 

Mich.—Schweitzer v. Bird, 170 NW 
57; Morrison v. Emsley, 53 Mich. 564, 
19 NW 187; Cheever v. Congdon, 34 
Mich. 296. 

Minn.—Houlton v. Manteuffel, 51 
Minn. 185, 53 NW 541. 

Mo.—State v. Marshall, 137 Mo. 
463, 36 SW 619, 39 SW 63. 

Mont.—State v. Bowser, 21 Mont. 
1335.58) P79: 

Nebr.—Comstock v. State, 14 Nebr. 
205, 15 NW 355. 

N. H.—State v. Tetrault, 95 A 669. 

N. Y.—Koester v. Rochester Candy 
Works, 194 N. Y. 92, 87 NE 77, 19 
LRANS 783, 16 AnnCas 589; Steven- 
son v. Kaiser, 29 NYS 1122. 

N. C.—State v. Best, 108 N. C. 747, 
12 SE 907. 

Okl.—Harris v. Hart, 49 Okl. 143, 
151 P 1088, 1042 [cit Cyc]; Freeman 
v. Boyton First Nat. Bank, 44 Okl. 
AnnCasi918A 259; 
Bell v. Bearman, 37 Okl. 645, 133 P. 
188; Stevens v. Elliott, 30 Okl. 41, 
118 P 407. 

Pa.—Hanson v. Greenlee, 37 Pa. Co. 
she 

Porto Rico.—Peo. v. Jesus, 18 Porto 
Rico 575; Perez v. Yabucoa Sugar Co., 
15 Porto Rico 200. 

Tenn.—Pearce v. Kyzer, 16 Lea 521, 
57 AmR 240. 

Tex.—-New York Mut. L. Ins. Co. v. 
Blodgett, 8 Tex. Civ. A. 45, 27 SW 
286; Caples v. State, 74 Tex. Cr. 127, 
167 SW 730; Vaughn v. State, 62 Tex. 
Cr. 24, 136 SW 476; Reed v. State, 
(Cr.) 29 SW 1074. 

vVt.—Webb v. Richardson, 42 Vt. 
465. 

Wash.—State v. Rackich, 66 Wash. 
290, 119 P 843, 37 LRANS 760, AnnCas 


1913C 312. 

W. Va.—State v. Cain, 9 W. Va. 
559. 

Wis.—Loose v. State, 120 Wis. 115, 
97 NW 526. 


Ont.—Rex v. Spera, 9 OntWN 113. 

“Of course, facts which might be 
shown by proof of declarations of a 
person deceased may be shown by the 
testimony of the same person living, 
so that a witness may testify as to 
who is his father, or as to his age, 
although, of course, he cannot know 
these matters by personal knowledge.” 
Alston v. Alston, 114 Iowa 29, 36, 86 
NW 55. 

[a] Reason for rule.—‘Persons of 
the age of discretion, and many who 
are even of tender years, know enough 
of themselves to state their ages with 
intelligence and accuracy. Such tes- 
timony is often essential to prove age, 
and for this reason it is competent.” 
State v. Bowser, 21 Mont. 133, 141, 
be) Pano, 

{b] Evidence admissible on grounds 
of public policy.—State v. Rackich, 66 
Wash. 390, 119 P 843, 37 LRANS 760, 
AnnCasi1913C 312. 


of family tradition, ‘reputation, and the like.64 Age 
may be proved by circumstantial evidence,®® shown 
to be relevant,°* if the absence of better evidence is 
satisfactorily explained;*? and the statement of a 


{c] A minor is competent to testify 
to his own age according to the repu- 
tation in the family. Houlton v. Man- 
teuffel, 51 Minn. 185, 53 NW 541. 

[dad] Parents living.—A person may 
testify to his own age, although his 
parents are living. Bain v. State, 
61 Ala. 75; Pearce v. Kyzer, 16 Lea 
(Tenn.) 521, 57 AmR 240; State v. 
Cain, 9 W. Va. 559. 

[e] Source of knowledge.—(1) The 
witness need not state the sources of 
his knowledge as a preliminary to his 
testimony. Central R. Co. v. Coggin, 
73 Ga. 689. (2) Sources of know 
edge may be brought out on cross- 
examination. Central R. Co. v. Cog- 
gin, supra; State v. Bowser, 21 Mont. 
1335) 63) P79; 

59. State v. Marshall, 137 Mo. 463, 
36 SW 619, 39 SW 63. 

60. Morrison v. Emsley, 53 Mich. 
564, 19 NW 187. 

61. U.S.—Connecticut Mut. L. Ings. 
Co. v. Schwenk, 94 U. S. 593, 24 L. 
ed. 294 (entry in minute book of 
lodge); Clara v. Ewell, 5 F. Cas. No. 
2,790, 2)\Cranch CGC. C. 208. i 

Cal.—Peo. v. Slater, 119 Cal, 620, 
51 P 957; Peo. v. Mayne, 118 Cal. 516, 
50 P 654, 62 AmSR 256; Peo. v. Rats, 
115 Cal..132).46 P 915. 

Ga.—Roe v. Doe, Dudl. 168. 

Mo.—State v. Bowman, 213 SW 64. 

Mont.—State v. Bowser, 21 Mont. 
133, 53 P 179. 

Nis Y.—Peo. v. Sheppard, 44 Hun 


Pa.—Dinan v. Supreme Council 
M.- B.)A., 2201 Pa. °363;, 50 A199 54 
Houseal v. Musser, 1 LancBar Febr. 
12, 1870. 

Tex.—Heitman v. State, 78 Tex. 
Cr. 349, 180 SW 701; Tull v. State, 
(Cr.) 55 SW 61. 

Ont.—Doe v. Ford, 3 U. C. Q. B. 352. 

62. Sims v. State, (Tex. Cr.) 7 
on 90; Colclough v. Smith, 15 Ir. Ch. 

63. Freeman v. Boyton First Nat. 
Bank, 44 Okl. 146, 143 P 1165, AnnC 
ae 259. See also supra notes 61, 


64 See infra §§ 226-247. 

65. Cal.—Peo. v. Ratz, 115 Cal 
132, 46 P 915. 

Ga.—Girvin v. Georgia Veneer, ete., 


Co., 143 Ga. 762, 85 SE 922; Southern’ 


L. Ins. Co. v. Wilkinson, 53 Ga. 535. 

T1l.—Corn Products Refining Co. v. 
Oriental Candy Co., 168 Ill. A, 585; 
See also Swift v. Rennard, 119 Tl. AJ 
173 (holding the admission of a record 
in a family Bible proper as against 
an objection that it was not written 
at the time of complainant’s birth). 
Si C.—Wiseman vy. Cornish, 53 N. C. 


Pa.—Carskadden v. 10 
Watts 82, 36 AmD 145. 

Tenn.—Pearce v. Kyzer, 16 Lea 52%, 
57 AmR 240. 

{a] Tllustration.—The age of a per- 
son may be approximated by the jury 
from considering the appearance of 
the person, the age at the marriage 
of such person, and the ages of his or 
her children. Houston v. Quinn, 168 
Ill. A. 598. 

66. Levels v. St. Louis, ete., R. Co., 
196 Mo. 606, 94 SW 275; Supreme 
Council G. S. F. v. Conklin, 60 N. J. 
L. 565, 88 A 659, 41 LRA 449, si 

al, 


67. Cal.—Peo. v. Mayne, 118 
Mich.—Hunt v. Supreme Council O. 


Poorman, 


516, 50 P 654, 62 AmSR 256. 


of C. F., 64 Mich. 671, 31 NW 576, 
8 AmSR 855. : 
N. Y.—Leggett v. Boyd, 3 Wend. 


376. 
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witness not a member of the family, but acquainted 
with it, has been received as to age, although based on 
such cireumstantial evidence.®® 

[§ 99] c. Birth.® Matters relating to the fact, 
date, and place of a person’s birth may be established 
by circumstantial evidence,”® but hearsay is not ad- 
missible for this purpose,”! unless it be in the form of 
statements by deceased members of the family or of 
family reputation, tradition, and the lke.’ 

[§ 100] d. Death.*? Unsworn declarations with 
regard to the death of a person are frequently ad- 
mitted in evidence, under the rule with respect to 
declaration as to pedigree,’* in addition to which 
the courts receive circumstantial evidence,”® hearsay, 
both direct’® and in the form of report or general 
belief,’” and such matters as administration on the 
estate of the person claimed to be dead,*® entries in 
the family Bible,?® recitals in deeds®® or ancient 
documents,®! death certificates,32 and coroner’s 
inquests.®3 

[§ 101] e. Marriage.*+ The fact, date, and place 
of the occurrence of marriage may be established as 
a fact in pedigree as an exception to the hearsay 
rule,®* and on other issues than those of pedigree, by 
declarations of deceased members of the family,** or 
by reputation, either general or in the family,®” in 
all cases except those involving charges of adultery,°® 
bigamy,®® or criminal conversation.°° 

[§ 102] f. Name of Person or Place. The fact 
that a certain name has been used to designate a 
particular individual may be established by the evi- 
dence of any person who knows it,®! and reputation 
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is received to prove the same fact.®? Reputation is 
also admissible to prove the designation of a house®* 
or other place.®* 

[§ 103] g. Relationship. The rule admitting 
declarations concerning pedigree®® applies to a ques- 
tion of relationship; in addition to which a person 
may testify as to his relationship to another person,®® 
especially where his statement is based on his own 
knowledge;®? and parentage may be proved by gen- 
eral reputation.?® 

[§ 104] h. Settlement Cases.°° Whether un- 
sworn declarations of a deceased. pauper or of a de- 
seased member of his family, regarding births, deaths, 
residence, and the like, are admissible as an exception 
to the hearsay rule was, at an early day, treated in 
Engiand as a doubtful question,! but the law has 
since been settled that no such exception exists,? for 
the reason that no question of pedigree is involved in 
such an inquiry.® Declarations by a deceased pauper,* 
or by deceased members of his family,® are according- 
ly rejected as evidence of time® or place’ of birth, or 
of the marriage® or residence® of a pauper or of any 
member of his family through whom a settlement is 
claimed; and this whether the statement be oral?°® 
or in writing.44 On the other hand, however, a family 
record of births and marriages has been held compe- 
tent evidence of the date of the marriage of a pau- 
per’s father.12 That the presence of a person at a 
certain place very early in life-is competent cireum- 
stantial evidence that such place is his birthplace 
has been both asserted1® and denied.!* 

[§ 105] i. Records or Their Absence. Where a 


Porto Rico.—Peo. v. Jesus, 18 Porto 
Rico 575. 

Tex.—Campbell v. Wilson, 23 Tex. 
253, 76 AmD 67. 

68. Bell v. Bearman, 37 Okl. 645, 
133 P 188; Eaton v. Tallmadge, 24 
bis 217, 222; Rex v. Spera, 9 OntWN 

“His knowledge upon these subjects 
was that which usually exists as to 
the fact of marriage, and the age of 
children, among those acquainted with 
families, but who were not actually 
present at the marriage of the parents 
or the birth of the children. General 
repute, the conduct of the members 
of the family toward each other, and 
the statements of relations, constitute 
the groundwork of such knowledge.” 
Eaton v. Tallmadge, supra. 


§ eh In settlement cases see infra 
1 
70. Jones v. Jones, 45 Md. 144; 


State v. Neasby, 188 Mo. 467, 87 SW 
ghee Smith v. State, (Tex. Cr.) 73 SW 

71. Mima Queen v. Hepburn, 7 
Cranch (U. S.) 290, 3 L. ed. 348; Mc- 
Carty v. Deming, 4 Lans. (N. Y.) 
440; Jackson v. Etz, 5 Cow. (N. Y.) 
314; Rex v. Erith, 8 Bast 539, 103 
Reprint 450. 

{a] Baptismal records (1) stating 
that a certain person was born on a 
certain day are not evidence of the 
fact recited, being hearsay (Bailey v. 
Fly, 35 Tex. Civ. A. 410, 80 SW 675), 
(2) but are admissible to show the 
fact and date of baptism, and any fact 
which such facts tend to establish 
(Bailey v. Fly, supra). 

72. See infra §§ 226-247. 


73. In actions on life insurance 
policies see Life Insurance [25 Cyc 
939-943]. 

74 See infra § 227. 

75. See Death § 21. 

76. See Death § 22. 

77. See Death § 23. 

78, See Death § 24. 

79. See infra § 244; Death § 25, 

80. See Death § 26. 

81. See Death § 27 

82. See Death § 29. 

83. See Death § 28. 

84. Evidence of marriage gener- 


ally see Marriage [26 Cyc Bias 898]. 
See also Divorce §§ 


85. See infra §§ aes 247. 

86. See supra § 9 

87. See Marriage 6 Cyc 888]. 

88. See Adultery § 58. 

85. See Bigamy § 43. 

90. See Husband and Wife [21 


Cye 1630]. 

91. Peo. v. Clark, 106, Cal. 32; 39 
P 53; May v. State, 43 Tex. Cr. 44, 
63 SW 1382. 

[a] A married woman’s maiden 
name may be thus proved. May vy. 
Wire 43 Tex. Cr. 54, 53 SW 132. 

UPRESs vi Dodge, 25 EF. Cas. No. 
14, O14, ane 186. 

93. S. v. Dodge, 25 F. Cas. No. 
14, 974, eae 186. 

94.) US. |v. Dodge, 25 FE. Cas. No. 
14,974, romene 186; Harris v. Dub, 57 
Ga. 77; Rench v. Beltzhoover, 3 Harr. 
& J. (Ma.) 469; oUrS v. Peterson, 31 


N. C. 
95. See infra sf 226-247. 
State v. Bowser, 21 Mont. 133, 


96. 
14 Nebr. 


53 P 179. 
97. Comstock v. State, 
7 Humphr. 


205, 15 NW 3655. 

98. Ford v. Ford, 
(Tenn.) 92. 

99. Evidence of settlement of 
peppers see Paupers [30 Cyc 1108- 

1. Rex v. Eriswell, 3 T. R. 707, 
100 Reprint 815. 

2. Rex v. Erith, 8 East 539, 103 
Reprint 450. 


8. Union v. Plainfield,’ 39 Conn. 
563; Adams v. Swansea, 116 Mass. 
591; Rex v. Brith, 8 Bast 539, 103 


Reprint 450. 

4. Braintree v. Hingham, 1 Pick. 
(Mass.) 245; Rex v. Ferry Frystone, 
2 Hast 54, 102 Reprint 289. 

5. Union v. Plainfield, 39 Conn. 
563; Independence Tp. v. Pompton 
Tp., 9 N. J. L. 209; Londonderry v. 
Andover, 28 Vt. 416; Ree. v. Rish- 
worth, 2 Q. B. 476, 42 ECL 768, 114 
Reprint 187; Reg. v. Lydeard St. 
Lawrence, 11 A. & &. 616, 39 ECL 333, 
113 Reprint 547; Rider v. Malbon, 
Seiad. is COs Sa wane 

{a] Declarations of parents of 
the pauper are rejected. Union v. 


Plainfield, 39 Conn. 563; Independence 
“ED EV Pompton Tp., 9N.J. L. 209; Rex 
ce Chadderton, 2 East 27, 102 Reprint 


6. Union v. Plainfield, 39 Conn. 
563; Greenfield v. Camden, 74 Me. 56. 

[a] In Maine: evidence of the 
declarations of a deceased pauper is 
admissible to show when he was 
born. Greenfield v. Camden, 74 Me. 56. 

7. Conn.—Union v. Plainfield, 39 
Conn. 568. 
ae .—Greenfield v. Camden, 74 Me. 

Mass.—Braintree v. Hingham, 1 
Pick., 245. 

N. J.—Independence Tp. v. Pomp- 
ton<ips 2) Ng. L209: 

Eng. — Reg. Vv. Rishworth, 2 Q.°B. 
476, 42 ECL 768, 114 Reprint ia 
Rider v. Malbon, STs: IN Bee Soar Gs 

{al Hearsay is rejected (1) as 
evidence of a pauper’s birthplace. 
Wilmington v. Burlington, 4 Pick. 
(Mass.) 174. (2) Consequently the 
pauper himself cannot testify as to 
the place of his birth upon informa- 
tion and belief. Reg. v. Rishworth, 

2 Q. B. 476, 42 ECL 768, 114 Reprint 
187; Reg. v. Lydeard St. Lawrence, 
Ta hind Nap eoa t 616, 39 ECL 333, 113 Re- 
print 547. 
iat yee Ceara Ws, warren, “3. IN. Je 


9. Londonderry v. Andover, 28 Vt. 
416 (holding also that actual resi- 
dence cannot be proved by reputation 
or family tradition for the purpose 
of creating a settlement). 


Reon Union v. Plainfield, 39 Conn. 
11. Union y. Plainfield, 39 Conn. 
563; Reg. v. Lydeard St. Lawrence, 


11 A. & E. 616, 39 BCL 333, 113 Re- 
print 647; Rex v. Ferry Frystone, 2 
East 54, 102 Reprint 289. 

[a] Entries in a family Bible 
have been rejected. Union v. Plain- 
field, 39 Conn. 568. 

12. North Brookfield v. Warren, 16 
Gray (Mass.) 171. 

13. Independence iP: v. Pompton 
Tips DEN. Wa du 209s ee tt 
sgl Union v. Plainfield, 39 Conn. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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contention is necessarily based on a transaction which 
if it actually occurred would probably be recorded in 
some family or other repository of records, existence 
of the appropriate entry in a proper place is a fact 
circumstantially relevant,!® and absence of such a 
record is equally relevant for the opposite purpose.?® 

{§ 106] 3. Identity. In the absence of direct 
evidence by the conclusions of witnesses,!7 or by 
inspection of the court and jury,'® identity may be 
established circumstantially not only by proving ex- 
trinsic facts which render its existence probable,!® 
but by proof of indicative manifestations, such as 
declarations showing peculiar knowledge,?° or by 
conduct,” such as residence in a particular country, 
state,?? or other place,?* or service in the army at a 
certain time.”* A family tradition may assist in iden- 
tification ,?° and hearsay statements in the nature 
of declarations regarding pedigree are competent 


Jackson v. King, 5 Cow. (N. Ayehs 60 P 711, 47 LRA 548. 


15. 
Y.) 237,15 AmD 468; Howard v. 
sell, 75 Tex. 171, 12 SW 525. 

16. Crouch v. Hooper, 16 Beav. 182, 
51 Reprint 747. 

17. See infra XIII, G, 1. 


Rus- 


18. See infra XVIII. 
19. Ga.—Folks v. Lee, 135 Ga. 179, 
69 SE 24. 


Mich.—Alpena Tt v. Mainville, 153 
Mich. 732, 117 NW 3838. 

Nev.—State v. Ah Chuey, 14 Nev. 
79, 33 AmR 330. 

Tex.—King-Collie Co. v. Wichita 
Falls Warehouse Co., (Civ. A.) 205 
Sw 748. 

Vt.—American Surety Co. v. Gas- 
kill, 85 Vt. 358, 82 A 218. 

W. Va.—Norton v. Kanawha County 
Ct., 79 W. Va. 432, 91 SE 258. 

[a] The identity of a person (1) 
with another person, shown by a 
transcript from the record of the pen- 
itentiary to have served a sentence 
there, being a material question in 
the case, the transcript of a record 
showing conviction of the first per- 
son of the offense of which such oth- 
er person, according to the record of 
the penitentiary, had been convicted, 
is admissible. Folks v. Lee, 135 Ga. 
179, 69 SE 24. (2) Where the iden- 
tity of a named person with another 
person was a material question, testi- 
mony of the named person that he had 
been convicted of a certain crime was 
admissible, such conviction tending 
to throw light upon the _ question. 
Folks v. Lee, supra. 

[b] Identity of paper.—Where, in 
an action involving a settlement be- 
tween a township treasurer and a 
school treasurer, the original memo- 
. randum of the figures the school 
treasurer used at the settlement was 
an exhibit, testimony of a bank cash- 
ier that at the time of the settlement 
yellow paper similar to the exhibit 
in size and color was in the bank di- 
rector’s room where the settlement 
was made, was admissible. Alpena 
Tp. v. Mainville, 153 Mich. 732, 117 
NW 338 (holding also that, where a 
blank leaf from a scratch pad similar 
to the exhibit referred to was also an 
exhibit in the case, the cashier could 
testify that such pads were in use 
at the bank, in order to show that 
there was paper used in the bank 
similar to that on which the first ex- 
hibit was written). 

{c] Identity of obligation.—‘‘When 
an obligation which has run years, 
months, and days produces, if figured 
at a probable rate of interest, a-re- 
sult which corresponds to a cent with 
an entry of cash received from the 
obligor, the coincidence affords some 
evidence of identity American 
Surety Co. v. Gaskill, 85 Vt. 358, 362, 
82 A 218. 

20. U. S.—MclInerney v. U. S., 143 
Fed. 729, 74 CCA 655. 

Ga—Mullery v. Hamilton, 71 Ga. 
720, 51 AmR 288. 

Tl. —Cuddy v. Brown, 78 Til. 415. 

Miss.—Wise v. Wynn, ‘59 Miss. 588, 
-42 AmR 381. 

Or.—Young v. State, 36 Or. 417, 59 


EVIDENCE 


tions is that of 


a.—American L. Ins., ete:, Co. v. 
Rosenagle, 77 Pa. 507; Winder v. Lit- 
tle, 1 Yeates 152. 

Tex.—Byers v. Wallace, 87 Tex. 503, 
28 SW 1056, 29 SW 760; McNeil v. 
O’Conner, 79 Tex. 227, 14 SW 1058. 

Eng.—Rishton v. Nesbit, 2M. & R. 
554; Shields v. Boucher, Pipe Gis 
Sm. 40, 63 Reprint 962. 

[a] Immigyrant.—On the question 
of identity of a certain person and 
an alien immigrant who arrived in the 
United States on a certain vessel, 
descriptive matter relating to the im- 
migrant stated in the report of the 
vessel’s commanding officer to the im- 
migration officer, giving his name, 
age, nationality, place of birth, and 
port of arrival in this country, cor- 
responding closely in each particular 
with the facts relating to the per- 
son whose identity is in question, as 
shown by other evidence, is admis- 
sible as circumstantial evidence. 
McInerney v. U. S., 143 Fed. 729, 74 
CCA 655. 

[b] Identity of one who received 
a donation for military service, and 
to whom a certificate by virtue of 
which it was located was issued be- 
ing in issue, evidence of a witness 
that he told the widow of the one 
under whom plaintiff claimed how to 
recover her husband’s donation land, 
and that he contracted with her to 
recover it, was relevant. Allen v. 
pa lsten: 39 Tex. Civ. A. 324, 87 SW 


21. See infra notes 22-24. 

22. Byers v. Wallace, 87 Tex. 503, 
28 SW 1056, 29 SW 760. 

23. Wise v. Wynn, 59 Miss. 588, 42 
AmR 881; Byers v. Wallace, 87 Tex. 
503, 28 SW 1056, 29 SW 760. 

24. Byers v. Wallace, 87 Tex. 503, 
28 SW 1056, 29 SW 760. 

25. In re Lovat, 10 App. Cas. 763, 
ats Bene 404. 
yelp Va Pratt, SekiarT,, & J. 


aie) 
fa See Insane Persons [22 Cyc 
28. See infra XIII, G, 1. 
29. See infra XIII, iG 1. 
go. See infra §§ 984287. 
Cal.—In re Mullin, 110 Cal. 252, 
42 35 645. 


Conn.—Barber’s App., 68 Conn. 393, 
27 A. 973, 22 LRA 90. 

Ga.—Hawkins v. pacar 132 Ga. 
265, 68 SE 852, 131 AmSR 1 

N. Y.—Waterman v. Whitney, 11 
N. Y.-157; 62. AmD_71. 

Ont.—Re Fraser, 24 Ont. L. 222, 2 
OntWN 241, 17 OntWR 383, 2 OntWN 
597, 18 OntWR 96, 2 OntWN 1321, 19 
OntWR 545. 

fa] On an issue as to whether a 
party was deprived of reason because 
of intoxication, at a particular time, 
his sayings and acts immediately be- 
fore and after such time are admissi- 
ble. Hawkins v. Studdard, 132 Ga. 
265, 68 SE 852, 181 AmSR 190. 

32. State v. Windsor, 5 Del. 512; 
Lang v. Lang, 157 Iowa 300, 135 NW 
604. 


{a] Previous cases of insanity in 
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for the same purpose.2@ 
[§ 107] 4. Mental 
usually provable only by observing their manifesta- 


Condition.27, Among facts 


the existence of a definite mental 


condition, sound or unsound. On a question as to 
such a condition it is admissible to show the infer- 
ence of those who had satisfactory opportunities for 
observation,”* the opinion of an expert,?? declarations 
of the person in question,*° his acts, so far as indica- 
tive of the condition of his mind, or other cireum- 
stances fairly throwing light on the subject.®? 
insanity cannot be shown by hearsay** or reputation 
in the general community* or in the family,®° or by 
proof of family conduct.*® 

[§ 108] 5. Mental State.°7 
difficulty in establishing the existence of a mental 
state or in tracing the operations of the human mind?8 
which authorizes, when the fact itself is relevant?? 


But 


There is inherent 


the family may be shown. State v. 
Windsor, 5 Del. -512 (holding also 
that reputation in the family of such 
previous cases may be proved). 

[b] Evidence of improper conduct 
by a party’s wife with other men is 
not admissible on the issue of such 
party’s sanity, when not shown to 
have been known to him. Lang v. 
Lang, 157 Iowa 300, 135 NW 604. 

. 83. Boileau v. Records, 165 Iowa 
134, 144 NW 336; Peo. v. Koerner, 154 
N. Y. 355, 48 NE 730. 

{a] This is true even though the 
declarant is a member of the family. 
mee v. Koerner, 154 N. Y. 355, 48 NE 

34. Conn.—State v. Hoyt, 47 Conn. 
518, 36 AmR 89. 

Ga.—Choice_ v. Sh 31 Ga. 424; 
Foster v. Brooks, 6 Ga. 287. 

Towa.—Ashcraft v. De Armond, 44 
Iowa 229. 


La.—State v. eed 124 La. 744, 


50S oe 18 AnnCas 93 

N. C.— State v. celee? 114 N.C. 879, 
19 SE 705. 

35. Snell v. U. S., 16 App. (D. <7 


501; Walker v. State, 102 tha. 502, 
NE 856; State v. Charles, 124 La. iad, 
50 S 699, 18 AnnCas 934; Peo. v. 


Koerner, 154 N. Y. 355, 48 NE 730. 
36. Peo. v. Pico, 62 Cal. 50. 
37. [a] By “mental state” as used 


here and elsewhere in this article is 
meant any definite state of conscious- 
ness, however created and regardless 
of duration. The phrase as here used 
is distinguished from the condition 
of the mind itself and involves no 
direct consideration of the accuracy 
of its working. 

Motive and intent see infra § 114. 

38. Western Steel Car, etc., Co. v. 
Bean, 163 Ala. 255, 50 S 1012; Ala- 
bama Fertilizer Co. v. Reynolds, 719 
Ala. 497; Com. v. Abbott, 130 Mass. 
472; Moore v. State, 2 Oh. St. 500. 

39. Ala.—Gilley v. Denman, 185 
Ala. 561, 64 S 97; Birmingham R., etc., 
Co. gi Franscomb, 124 Ala. 621, 27 
S 508. 

Cal.—Ragan v. Ragan, 29 Cal. A. 63, 
154 P 479. 

armen Ve (COM, war KyeaOD: 
67 

. M.—Spencer v. Gross, 22 N. M. 
426, 168 P 1087. . 

N. ¥ .—Millspaugh v. Potter, 62 App. 
Div. 521, 71_NYS 134. 

Okl.—McRae v. State, 8 Okl. Cr. 
433, 129 tale 

Vt.—Patterson Vv. Smith, 73 Vt. 360, 
50 A 1106. 

Va.—Powhatan Lime Co. v. Whet- 
zel, 118 Va. 161, 86 SE 898. 

Wash.—Scandinavian, ete., Bank v. 
Long, 75 Wash. 270, 134 P 913. 

See also cases infra note 50. 

{a] The clear legal purport of 
actual conduct cannot be affected by 
undisclosed intent, and evidence as 
to the existence of such a mental state 
is irrelevant. Vest v. Speakman, 153 
Ala. 393, 44 S 1017; Hamilton v. Max- 
well, 119 Ala. 23, 24 S 769; Lewis v. 
State, 96 Ala. 6, 11 S 259, 38 AmSR 
75; Fonville v. State, 91 Ala. 39, 8 
S 688; Bell v. Kaufman, 9 Colo. A. 


174 [22C.5.] 


and material,*® the reception of evidence of other 
transactions,“ and the inference of properly quali- 
fied observers,*2 and requires that the rules of strict 
relevancy of evidence be modified.4? Accordingly a 
witness is frequently allowed to testify as to his 
own mental state** or the mental state of another.*® 
Where the person whose mental state is in question 
does not testify with respect thereto, it is proper to 
admit circumstantial evidence,*® such as his declara- 
tions,*? or acts fairly indicative of the existence of 
As in other cases of 
circumstantial evidence, such manifestations may 
often have but slight individual weight and must 
derive cogency from the difficulty of explaining the 
existence of many uniform indications upon any 
other theory than the one on which they are offered. 


the mental state in question.*® 
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loyalty.°® 


The testimony, however, by which it is sought to 


eye 47 P 1035; Fox v. Hartford, etc., 
R. €Co., 70 Conn. 1, 38 A 871; Southern 
R. Co. v. Kinchen, 103 Ga. 186, 29 
SE 816; Harrison vy. Thackaberry, 248 
Ill. 512, 94 NE 172; Colborn v. Fry, 23 
Ind. A. 485, 55 NE 621; Tallant v. 
Stedman, 176 Mass. 460, 57 NE 683; 
Germain vy. Central Lumber Co., 116 
Mich. 245, 74 NW 644; Davis v. Mar- 
vine, 11 ‘App. Div. 440, 42 axe 322 
[rev on other grounds 160 N. 269, 
54 NE 704]; Gillman v. Florida Page 
ete:, R. Co., 53 S. C. 210, 31 SE 224. 
40. See cases infra note 50. 
See infra XV. 
‘See infra XIII, Gaele 
Hemphill v. Cedar Rapids, etc., 
R., etce., Co., 169 Iowa 498, 151 NW 
449; Cook v. Carr, 20 Md. 403; Globe 
In saCowy. Hazlett, 1 Phila. (Pa.) 347, 

{a] Fraud. — Although a wider 
scope is to be given on questions of 
fraud than in other cases, the relaxa- 
tion is as to the relevancy of acts and 
declarations of the party, or of tran- 
sactions traced to him, and not as to 
the acts and declarations of strangers. 
Globe Ins. Co. v. Hazlett, 1 Phila. 
(Pa.) 347. 

44. See infra XIII, G, 1. 

45. See infra XIII, G. 1. 

46. Dothan Nat. Bank v. 
Handley Hardware Co., 
317; Vandiver v. Waller, 143 Ala. 411, 
398 136; Lewis v. McDonald, 83 Nebr. 
694, 120 "NW 207; Huskie v. Griffin, 75 
N. H. 345, 74 A 595, 139 AmSR 718, 
27 LRANS 966; Sovereign Camp W. 
W. v. Welch, 16 Okl. 188, 83 P 547. 

[aj] Evidence of character may be 
admissible to show intent. vereign 
Camp W. W. v. Welch, 16%Ok1. 188, 
83 P 547. 

{[b] Malice may be established by 
evidence of lack of good reason for 
doing the act in question. Huskie v. 
Griffin, 75 N. H. 345, 74 A 595, 139 
AmSR’ 718, 27 LRANS 966. 

““Unsworn statements as_ circum- 
stantial evidence see infra §§ 264-312. 

47. See infra § 288. } 

48. Ala.—Western Union Tel. Co. 
v. Manker, 145 Ala. 418, 41 S 850. 

Ga.-—Brooke v. Lowe, 122 Ga. 358, 
50 SE 146. : 

Ind.—Daywitt v. Daywitt, (A.) 114 


NE 694. 
Towa.—Hemphill v. Cedar Rapids, 
ete., R., etce., Co., 169 Iowa 498, 151 


NW 449; Dorn v. Cooper, 139 Iowa 
Oe 117 NW 1, 118 NW 35, 16 AnnCas 
Kan.—Bowers v. ee etc, R: 
Co, 82-Kan. 95,107 P 777. 
Ky.— Whitesides .v. Wheeler, 158 
Ky. 121, 1644 SW 335, 50 LRANS 1104. 
AnnCas1915D 223. 
Mass.—Motte v. Alger, 15 Gray 322. 
Mo.—Hendrix v. St. Louis United 
R. Co.; 193 SW. 812; Powell v. St. 
Louis, etc., R. Co., 229 Mo. 246, 129 
SW 963 (intent); Leggett v. Louisi- 
ana Purchase Exposition Co., 157 Mo. 
A. 108, 137 SW 893. 
Oh.—Moore v. State, 2 Oh. St. 500. 
Or.—Learned v. Holbrook, 87 Or. 
576, 170) P. 530,171 P2222. 
{a] Homicidal tendencies of an in- 
sane person can only ‘be proved by 


overt acts of violence, and not by 
evidence that people generally re- 
garded him as of unsound mind and 
dangerous. Whitesides. v. Wheeler, 
158 Ky. 121, 164 SW 335, 50 LRANS 
1104, ‘AnnCas1915D. 223. 

[b] Crying as indicating mental 
suffering.—Evidence that the witness 
was in the house when a party re- 
ceived a telegram, “and saw her cry- 
ing,” is admissible to suow mental 
suffering. Western Union Tel. Co. 


|v. Manker, 145 Ala. 418, 41 S 850. 


[ec] An ordinance vacating streets, 
enacted without compliance with 
statutory requirements, is admissible 
to show the attitude of the common 
council on the question. Learned v. 
TOL NEO") 87 Or. 576, 170 P 530, 171 
ie 5 

49. Ala.—Cohn, ete., Lumber Co. v. 
Robbins, 159 Ala. 289, 48 S 853; Menlo 


Bank v. J. H. Arnold, 13 Ala. A. 462, 
68 S 699. 
Mass.—McMenimon v. Snow, 219 


Mass. 231, 106 NE 863; Hazelton v. 
Allen, 3 Allen 114, 

Mo.—Turner v. Butler, 253 Mo. 202, 
161 AY 745. 

N. Y.—Downey v. Owen, 98 App. 
Div. 411; 90 NYS 280. 

Pa.—Miller  v. Hottenstein, 1 
Woodw. 236. 

Tex.—Western Union Tel. Co. v. 
Tweed, (Civ. A.) 1388 SW 1155. 

[a] Hearsay is excluded. Miller 
v. Hottenstein, 1 Woodw. (Pa.) 236. 

[b] Self-serving declarations.—A 
party is not at liberty to quote him- 
self as to previous declarations in 
his own favor. Hazelton v. Alien, 
5 Allen (Mass.) 114. 

50. Sly v. Powell, 87 Kan. 142, 
123 P 881; Com. v. Abbott, 130 Mass. 
472; White v. Grayes, 107 Mass. 325, 
; AmR 38; Nichols v. Pool, 47 N. C. 


sia] The discretion of the court in 
rejecting, as too remote, declarations 
indicative of mental state is not ab- 
solute, but subject to revision if the 
necessary facts are before the appel- 
late eourt. Com. v. Trefethen, 157 
Mass. 180, 183, 31 NE 961, 24 LRA 


236, 
51. Com. v. Abbott, 180 Mass, 472. 
52. See infra XII. 
53. 


See Witnesses [40 Cyc 2594]. 
54. Cook v. Parham, 24 Ala. 21; 
Boies v. McAllister, 12 Me. 308; Bald- 
win v. Western R. Corp., 4 Gray 
(Mass.) 3383; Hart v. Reynolds, 1 
Heisk, (Tenn.) 208. 

{a] Carelessness (1) in a par- 
ticular instance cannot be proved by 
general reputation. Baldwin  v. 
Western R. Corp., 4 Gray (Mass.) 
333. (2) But the fact that a person 
has no reputation for skill or care- 
fulness in his employment may be 
competent on the question whether 
a person was negligent in employ- 
ing him. Cook v. Parham, 24 Ala. 21. 


55. Boies v. McAllister, 12 Me. 
308. 

56. Hart v. Reynolds, 1 Heisk. 
(Tenn.) 208. 

tae Ark.—Reed v. State, 16. Ark. 
499. 


Ts 110] 7. Race and Status. 
as to whether a person is a member of a parhicnlay 
race, it has been held competent to show general 
reputation,®>? his association with members of that 
race,°® or the fact that he was treated, by a couple 
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prove a mental state must be itself competent under 
the rules of evidence,*? and not too remote in point of 
time to be relevant.°° 

[§ 109] 6. Moral Qualities. 
qualities presents the same practical difficulties as 
proof of mental state, with which they are much in- 
volved and frequently blend.** Except where proof 
of character is permitted in case of a party®* or a 
witness,°? general reputation cannot establish the 
existence of moral qualities,°* such as chastity®> or 


Proof of morat 


On the question 


sate ahd v. Clements, 39 Ga, 
ope Ne v. Williams, 22 Ind. 
y.—Chancellor v. Milly, 9 Dana 


23. 38 AmD 521. 


sper C.—State v. Patrick, 51 N. C. 
Okl.—-Cole -v. McIntosh County 
sit Dist.; 32 OER 1692; "695, 138 


P 426, AnnCas1914A 459. 

Tex—Stewart v. Profit, (Civ. A.) 
146 SW 563. 

“We think it wasS proper in this 
case for the jury to consider the 
general reputation of these people 
in their community as one element of 
evidence tending to show their race; 
not that this would be conclusive, 
but that it would be proper for the 
consideration of the jury under 
proper instructions of the court.” 
Cole v. MelIntosh County School 
Dist. supra. 

[a] Negro.—White v. Clements, 
39 Ga. 232; Bryant v. Walton, 20 Ga. 
480; Nave v. Williams, 22 Ind. 368; 
Chancellor v. Milly, 9 Dana (Ky.) 
23, ety ee 521; State v. Patrick, 51 


N. 08 
Indian.—Reid v. 


[b] State, 16 
Ark. 499. 

{c] The witness must show 
knowledge of such reputation. 
Stewart v. Profit, (Tex. Civ. A.) 146 
SW 563. : 

{d] Woting.—Upon an issue as to 
whether certain persons were of 


pure white blood or of African 
descent, evidence that one of their 
ancestors voted at a time when 
colored people were not allowed to 
vote was admissible as tending to 
show general reputation that the 
ancestor was a white person. Gilli- 
land v. Buncombe County Bd. of HEd., 
141 N. C. 482, 54 SHE 418 (holding 
also that a statement of a witness 
that he “thought” certain persons 
had always voted was a statement of 
fact and not objectionable as an ex- 
pression of opinion). 

fe] Weight of evidence.—‘'The 
evidence is good for what it is worth. 
As a matter of course, it is worth 
hardly anything in a doubtful case.” 
White v. Clements, 39 Ga. 232, 242, 
(negro). 

‘58. Hopkins v. Bowers, 111 N. C. 
175, 16 SE 1; Cole v. McIntosh Coun- 
ty School Dist., 32 Okl. 692, 694, 123 
P 426, AnnCas1914A 459. 

“Speaking broadly, it is a well- 
known fact that white persons and 
negroes do not associate with each 
other on terms of social equality, and 
it therefore seems evident that the 
relation between any particular in- 
dividual and the negro race, on the 
one hand, or the white race on the 
other, is competent evidence, not to 
prove blood, but for the considera- 
tion of the jury, in connection with 
other facts and circumstances, as 
one fact tending to show racial iden- 
tity. . ... The rule, of course, should 
work both ways, and one’s associa- 
tion with whites should be equally 
considered as evidence tending to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 110-114) 


belonging to such race, as their child;5® and, after 
the death of the person in question, his own state- 
ment as to his race has been held admissible.*° Repu- 
tation has also been held admissible to establish 
whether a given individual is bond or free,*! although 
this has been denied,*®? and hearsay from individuals, 
as distinguished from general reputation, is reject- 
General reputation has been held competent 
on the question whether an association of persons is 


ed.88 


incorporated.&4 


[§ 111] 8. Pedigree of Animals. 
held that the pedigree of an animal may be proved 
by reputation,®® but hearsay cannot be admitted for 


this purpose.®® 


[§ 112] 9. Nature and Condition of Property or 
The existence of a particular 
trait, characteristic, or condition in inanimate ob- 
jects or animals may be proved by instances of its 
manifestation,®’ or other circumstantial evidence.®® 
[§ 113] 10. Pecuniary Condition. 
the general reputation of a person for financial re- 


Other Subject Matter. 


EVIDENCE > 


time is relevant 
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vency,°* and an exemplification of the tax digest by 
the clerk of the court of ordinary of the county in 
which a person was a resident has been held admissi- 
ble on the issue of his financial condition.7° 
reasonable limits, proof of insolvency at a particular 


Within 


as circumstantial evidence on the 


question of insolvency at an earlier date, but evi- 
dence that a person was insolvent at a particular 
time has been held not relevant as circumstantial 


evidence that he was insolvent six months or more 


It has been 


Evidence of 


sponsibility is relevant on the question of his sol- 


show he was of the white race.” 
Cole v. McIntosh County School Dist., 
supra. 


59. Locklayer v. Locklayer, 139 
Ala. 354, 35 S 1008. 

60. Locklayer v. Locklayer, 139 
Ala. 354, 35 S 1008. 
_ 61. Tucker v. State, 24 Ala. 77; 
Bryan v. Walton, 20 Ga. 480, 509; 


Shorter v. Boswell, 2 Harr. & J. (Md.) 
359 (but see infra note 62); State v. 
eaAcrick, 5) oNe€.43 08. 

62. Walkup v. Pratt, 5 Harr. & J. 
(Md.) 51; Walls v. Hemsley, 4 Harr. 
& J. (Md.) 243 (but see supra note 
61); Charlton v. Unis, 4 Gratt. (45 
Va.) 58. 

[a] A belief current in the com- 
munity is not admissible. Gregory 
v. Baugh, 4 Rand. 25 Va. 611. 

63. Mima Queen v. Hepburn, 7 
eCranch (U. S.) 290, 3 L.'’ ed. 348. 

64, Fleener v. State, 58 Ark. 98, 
.23 SW 1; Peo. v. Ah Sam, 41 Cal. 645; 
State v. Thompson, 23 Kan. 338, 33 
AmR_ 165; Peo. v.. Davis, 21 Wend. 
(CN. Y.) 309; Dennis v. Peo., 1, Park. 
Cr. (N. Y.) 469. See also Corporations 
§§ 170-178. 

65. Jones v. Memphis, etc., Packet 
Co., (Miss.) 31 S 201 (jack). 

66. N. N. & M. V. R. Co. v. Simcoe, 
14 KyL 526. 

67. Curtice v. Dixon, 74 N. H. 386, 
68 A 587. 
Thus, on the question wheth- 
er a tree is situated so near the 
travel path of a highway as to 
render the highway at that point de- 
fective and dangerous to people 
traveling theron, evidence is admissi- 
ble to show that at various times 
teams and carriages ran against the 
tree. Griffin v. Auburn, 58 N. H. 121. 
' 68. Smith v. Gammino, 225 Mass, 
285, 114 NE 205; Skrodanes v. Knick- 
erbocker Ice Co., 163 NYS 254; Dixon 
v. Watson, 52 Tex. Civ. A. 412, 115 
SW 100; Bianchi Granite Co. _v. 
Terre aute Monument Co., 91 Vt. 
Teo OnZAs B45: ; 

{a] Condition of pump.—In action 
for injuries caused by a stream of 
hot water from a pump, evidence of 
a witness that, from his observation 
of the pump several times a week, 
for four weeks preceding and two 
weeks after the accident, represen- 
tations in photographs in evidence 
corresponded with his recollection 
is admissible. Smith v. Gammino, 
225 Mass. 285, 114 NE 205. 

{b] Condition of rope-—In a 
servant’s action for injury resulting 
from the defective condition of a 
rope, expert testimony as to the con- 
dition of the rope when it was first 
examined by witnesses three years 
after the accident was competent, 


where the rope had been in de- 
fendant’s possession, unused, since 
the accident, and the evidence 


showed no change in its condition. 
Skrodanes v. Knickerbocker Ice Co., 


163 NYS 254. 

' [e] On an issue as to the grade 
and quality of hay, a witness pur- 
chasing other hay coming out of the 
same ricks may testify as to the 
grade and quality of the hay in ques- 
tion. Dixon v. Watson, 52 Tex. Civ. 
A. 412, 115 SW 100. 

[ad] In assumpsit for monuments 
sold to a dealer under a contract re- 
ferring to another monument, where 
a witness described the monument so 
referred to, he could then compare it 
with those furnished. Bianchi Gran- 
ite Co. v. Terre Haute Monument Co., 
OL Vtjpoil 7, £99) ACU8T 5: . 

69. Ellis v. State, 138 Wis. 513, 
119 NW 1110, 131 AmSR 1022, 20 
LRANS 444. . 

{a] Improper question.—A ques- 
tion, “What was his standing down 


-there with reference to paying his 


debts, whether he can borrow money 
and pay his debts?’ is not proper to 
prove the general financial standing 
of the party referred to in his neigh- 
borhood, Riddle v. Batson, (Ala. A.) 
80 S 140, 141. 

70. Churchill v. Jackson, 132 Ga. 
666, 64 SE 691, 49 LRANS 875, Ann 
Casi913H 1203. 

71. Ellis v. State, 138 Wis. 513, 119 


Nw 1110, 181 AmSR 1022, 20 LRANS 
72. Ellis v. State, 138 Wis. 513, 119 


NW 1110, 20 LRANS 444. 
' Presumption as to past existence 
of facts see supra § 30. 

73. WPllis v. State, 138 Wis. 513, 119 
NW 1110, 20 LRANS 444. 

Mental state see supra § 108. 

74. “Testimony to one’s own intent 
or motive see supra § 108. 

75. U. S.—Spring Garden Ins. Co. 
v. Wood, 283 Fed. 223,147 CCA 229. 

Ala.—Merchants’ Bank v. Acme 
ble etc., Co., 160. Ala. 435, 49 S 
182, 

Ga.—Fidelity, etc., Co. v. Butler, 130 
Ga. 225, 60 SE 851, 16 LRANS 994; 
Penner v. Hodges, 7 Ga. A. 153, 66 SE 
546." 

Towa.—Rolfs v. Mullins, 180 Iowa 
472, 163 NW. 232. 

Mich.—Barrett v. Connecticut F. 
Ins. Co., 195 Mich. 209, 161 NW 916. 

Mo.—Sexton v.. Lockwood, (A.) 207 
SW_ 856. 

N. M.—Spencer v. Gross, 22 N. M. 
426, 163 P 1087. 

R. I.—Musk v. Hall, 34 R. I. 126, 
82 A 593: 

Tex.—Gilbert v. Finberg, (Civ. A.) 
156 SW 507. ; 

“One’s purpose in doing a specified 
act is immaterial and irrelevant, if 
the legal consequences of the act are 
definitely fixed by law.’ Connor v. 
Hodges, 7 Ga. A. 158, 154, 66 SE 546. 

[a] Undisclosed motive of grantor. 
—In an action by the grantee in a 
deed of trust to recover from the 
executor of the grantor the land con- 
veyed, testimony as to the motive of 


prior thereto,’? especially where shortly before the 
earlier date he transferred his property to secure 
payment of his obligations.73 

[§ 114] 11. Motive and Intent.’* 
cases one’s liability rests upon the act, and the mo- 
tive or intent of the party is usually irrelevant and 
immaterial,”®> there are many important exceptions 
to this rule, and in a great variety of cases evidence 
of the motive and intent with which an act was 
done is relevant and admissible,”® as is also evidence 
of a person’s intention or preparation to commit an 


While in civil 


the grantor in making the deed is 
properly rejected, because the motive 
of one party, not shown to have been 
disclosed to the other, is irrelevant. 
Huger v. Protestant Eviscopal Church, 
137 Ga. 205, 73 SH 885. 

{[b] The knowledge of the person 
making calls in field notes of a survey 
as to the facts in connection with 
the survey is admissible in determin- 
ing the meaning of the language used 
in the field notes, such language not 
constituting a statement of his in- 
tentions. Gilbert v. Finberg, (Tex. 
Civ. A.) 156 SW 507. 

76. U. S.—New York Mut. L. Ins. 
Co. v. Armstrong, 117 U. S. 591, 6 
SCt 877, 29 L. ed. 997; Butler v. Wat- 
Kins) da". Wall... 4563, 20 “Le, ed: 629% 
Castle v. Bullard, 23 How. 172, 16 
L. ed. 424; Mudsill Min. Co. v. Wat- 
rous, 61 Fed. 163, 9 CCA 415. 

Ala.—Hawes v. State, 88 Ala. 37, 
7S 302. 

Ark.—Ramsey v. Flowers, 72 Ark. 
316, 80 SW 147; Milwaukee Harvester 
v5 v. Tymich, 68 Ark. 225, 58 SW 
fay neers v. Heringhi, 54 Cal. 

Ga.—Huger v. Protestant Episcopal 
Church, 137 (Ga; 205; %3 SH 385. 
gor Peano v. Doane, 107 Ill. 

Iowa.—Phelps, ete., Co. v. Samson, 
113 Iowa 145, 84 NW 1051; Porter v. 
Stone, 62 Towa 442, 17 NW 654. 
ee ee v. Dingley, 4 Me. 

Md.—Friend v. Hamill, 34 Md. 298. 

Mass.—Conklin v. Consolidated R. 
Co.,196 Mass. 302, 82 NE 23,13 AnnCas 
857; Jordan v. Osgood, 109 Mass. 457, 
i> sAmR T3ie 

Mich.—His v. Croze, 149 Mich. 62, 
112 NW 943; Cook v. Perry, 43 Mich. 
623. 5 NW 1054. 

Minn.—Moline-Milburn Co. v. 
Franklin, 37 Minn. 137, 33 NW 3238. 

Miss.—Bernheim y. Dibrell, 66 Miss. 
TSS V5 Sous: 

Mo.—Van Ravenswaay v. Covenant 
Mut. L. Ins. Co., 89 Mo, A, 73; Stan- 
dard Oil Co. v. Mayer Bros. Drug Co., 
74 Mo. A. 446. 

N. Hi—Huskie v. Griffin, 75 N. H. 
S457 1s A oes so AgnOr TLS, maar 
LRANS 966; Adams v. Kenney, 59 N. 
i 138; Bradley v. Obear, 10 N. H. 

N. Y.—Baldwin v. Short, 125 N. Y. 
553, 26 NE 928; Smith v. National Ben. 
Soca l23 Ney 85. 2D eIN EY Bote. eo ab 
616; Murfey v. Brace, 23 Barb. 561; 
French v. White, 12 N. Y. Super. 
254: Olmsted v. Hotailing, 1 Hill 317; 
Allison v. Matthieu, 3 Johns. 235. 

Tex.—Hughes v. Waples-Platter 
Grocer Co., 25 Tex. Civ. A. 212, 60 
Sw 981. 

Vt.—Pierce v. Hoffman, 24 Vt. 525. 

Wis.—Barker v. Western Union 
Tel. Co., 134 Wis. 147, 114 NW_ 4389, 
126 AmSR 1017, 14 LRANS 533; Grauge 
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act for which it is sought to hold him liable,’?7, When 
it is disputed whether certain persons have done a 
certain act, the existence of a motive on their part 
to do or to refrain from doing that act is relevant.”® 
Collateral transactions are sometimes competent for 
thé purpose of showing intent,7® and where intent of 
‘the party is a material inquiry, and the facts and 
circumstances shown in evidence leave the question 
in doubt, the character of the party charged may be 
shown to aid in the determination of the question.*®° 
So also where a matter turns on a question of inten- 
tion, it is usually relevant to show the situation at 
the time to reach the truth as to the intention;** but 
matters occurring subsequently are not admissible 
‘on the question of motive or intent.® 
[§ 115] 12. Conduct of Parties with Respect to 
Evidence. As an unfavorable inference arises from 
an attempt by a party to fabricate®® or suppress** 
evidence or to eloign witnesses,** it is permissible to 
show that a party or his attorney held out certain 
inducements to a witness in connection with his 
testimony,®® or sought to induce a witness to swear 
falsely’? or to refrain from testifying.*® A party 
may introduce evidence explaining his failure to call 
a witness, for the purpose of rebutting the presump- 
tion adverse to him which would otherwise arise from 
such failure.®® 
[§ 116] 13. Customs and Course of Business.%° 
It frequently happens that the custom of a party or 
v. McArthur, 76 Wis. 641, 45 NW 518.| parties, if 


properly 
is competent 


= “i 4 ie 7 
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[§§ 114-117 


“his employees, or the course of conducting his busi- 


ness, may become relevant and material in an action 
involving some claim or liability arising out of such 
business, and it has been held that the general prac- 
tice of mail carriers in the delivery of letters incor- 
rectly’ addressed to certain persons may be shown 
for the purpose of raising an inference that they re- 
ceived certain mail matter which was not correctly 
addressed.°?. But the mere existence of a custom is 
not necessarily relevant, where no connection there- 
of with the transaction in question is shown.?? 

[§ 117] 14. Value—a. In General. Where there 
is a contract, but a.dispute as to the contract price 
has arisen, evidence of the value of the subject mat- 
ter is admissible as relevant to the matter in dis- 
pute,** and in many other connections value is an 
important question.°> But value, whether intrinsic 
or as regulated by the ‘‘market,’’ is a quality so 
subtle and intangible, is a function of so many varia- 
bles and these, frequently, of such a trivial nature, 
where intrinsic, it is so largely a matter of individual 
estimate or opinion, and when judged by the market 
its standards so largely consist of the opinion not 
under oath of a large and usually indefinite number 
of persons as indicated by trade lists, prices current, 
and other publications more or less official, that a 
relaxation of strict rules of evidence is necessary, 
and use must be made of such probative methods as 
are available.°> Value or market price may be shown 


identified and Admissibility of evidence of habit 
if it contains or course of acting: 


J Que,—Hamel v. Amyot, "14 Que. Rev. | proved, 
u 3 

[a] A purchaser, charged with buy- 
ing without intending to pay, may, in 
a contest between his’ vendor and pur- 
chaser, testify as to the intent with 
which the purchase was made. Stand- 
ard Oil Co. v. Mayer Bros. Drug Co., 
74 Mo. A. 446. 

[b] The state of mind of a person 
interfering with the employment of 
another by a master may be proved 
by showing that there was no good 
reason for his doing the act, in which 
case malice may be inferred froin the 
proved absence of other motive, and, 
if there is a _ sufficient justifiable 
motive, it may still be proved that, 
in fact, malice was the moving force. 
Huskie v. Griffin, 75 N. H. 345,74 A 
595, 189 AmSR 718, 27 LRANS 966. 

77. Conklin v. Consolidated R. Co., 
Held Mass. 302, 82 NE 23, 13 AnnCas 


Me 

78. Bock.v. Wall, 207 Mass. 506, 
93 NE 821 

79. Standard Mfg. Co. v. Brons, 


118 Till. A. 632 

80. Sovereign Camp W. W. v. 
Welch, 16 Okl. 188, 83 P 547. 

81. Leggett v. Louisiana Purchase 
Bae een Co., 157 Mo. A. 108, 1837 SW 


"32, Watson v. Kentucky, etc., 
Bridge, etc., Co., 187 Ky. 619, 126 SW 
146,129 SW 341. 

{a] TIllustration—In an _ action 
for personal injuries resulting from 
an explosion which was caused by a 
person throwing a lighted match into 
gas arising from gasoline which was 
on the ground through the negligence 
of defendant company, a subsequent 
indictment against the person who 
threw the match, for the burning of a 
building which was destroyed: by the 
explosion, and his conviction there- 
under, are not admissible as_ sub- 
stantive evidence of his motive in 
lighting and throwing the match. 
Watson v. Kentucky, etc., Bridge, etc., 
ee 137 Ky. 619, 126 SW 146, 129 SW 


83. See supra § 52. 

84. See supra §§ 53-59. 

85. See supra § 51. 

86. Stevenson v. Avery Coal, etc., 
Co., 143 Ill. A. 397 (a letter writ- 


ten to a prospective witness by 
an attorney for one of the 


substantially an offer of a contingent 
interest in the litigation). 

87. Torbert v. Cherokee Ins. Co., 
141 Ga. 773, 82 SH 134 (evi- 
dence of an interview by defendant’s 
Superintendent with a witness is 
properly admitted, where it tends to 
show that he was seeking to induce 
the witness to swear falsely concern- 
ing a material defense, but not where 
it shows that the superinten rdent was 
seeking to obtain truthful evidence to 
sustain the defense). 

A Si' wir agnese v. Cook, 112 Me. 551, 

89. See supra § 56, 

90. See generally Customs and 
Usages, 17 C. J. p 444, 

91. Ga.—Burch v. Americus Gro- 
cery Co., 125 Ga. 153, 53 aw 1008. 

Ind. —Pittsburgh, ete., Co. 
PAs 46 Ind. A. 219, 90 NE thos, 91 NE 


Iowa.—Thompson v. Illinois Cent. 
RCo; 153 NW. 174. 

Mo.—Smith v. sofeteen Bank, 147 
Mo. A. 461, 126 SW 8 

NY, H.—-Jones v. ean nate, 99. A 18. 

. C.—Rosser v. Bynum, 168 N. C. 
240, "84 SE 393. 
Tex.—Texas, etc., R. Co. v. Crowley, 
(Civ. A.) 86 SW 342. 

Vt.—Ware v. Childs, 82 Vt. 359, 73 
A 994, 

Wash.—Presby v. Melgard, 48 
Wash. 689, 94 P 641. 

[a] 'Sxistence of words on a check, 
being in issue, evidence of a custom 
of the drawer to make similar entries 
on his checks is admissible. Rosser 
v. Bynum, 168 N. C. 340, 84 SE 393. 

{b] A custom to destroy duebills 
after they had been traded out was 
legitimate evidence, as tending to ac- 
count for plaintiff’s failure to pro- 
duce them, after notice so to do. 
Ware v. Childs, 82 Vt. 359, 73 A 994. 

{e] The manner of delivery of 
freight shipments may be shown by 
proof of usage and custom. _Pitts- 
burgh, ete., R. Co. v. eve 46 Ind. A. 
219, 90 NE 498, 91 NE 743. 

[a] The customary time con- 
sumed by freight trains in running 
between the points on defendant’s 
line over which a shipment was made 
was admissible to show unnecessary 
delay. Texas, etc., R. Co. v. Crowley, 
(Tex. Civ. A.) 86 SW 342. 


In action: 

Against carrier see Carriers § 1448. 

For injuries by railroad other than 
as employer or carrier see Rail- 
roads [33 Cyc 758, 828]. 

For injury to servant see Master 
and Servant [26 Cyc 1155, 1168, 
1250]. 

\For negligence generally see Neg- 
erie [29 Cye 435]. 

92. Troy v. Rudnick, 198 Mass. 
568, 85 NE 177 (notices’ in a bank- 
ruptey case). 

Presumption as $2, Seta of mail 
matter see supra §§ 36-44. 

93. Laux v. Bekins ‘Van, etec., Co., 
MOT Call 6351690 1012" Lombardi v. 
Forte, 226 Mass. 529, 116 NE 399; 
Dionne v. American Exp. Co., 91 Vt. 
521, 101 A 209. 

{a] In an action against a ware- 
houseman for the burning of goods, 
testimony regarding defendant’s cus- 
tomary answers to prospective cus- 
tomers was not admissible when not 
connected with plaintiff. Laux v. 
Bekins Van, etc., Co., 177 Cal. 68, 169 
P1012- 

[b] Accepting goods for transpor- 
tation -without issuing receipt.—On 
the issue whether defendant’s. agent 
accepted goods for transportation, al- 
though he did not issue a receipt, the 
agent could not testify that he never 
accepted matter for transportation 
without issuing a receipt. Dionne v. 
FA a Dp COLPore Vitabody Oe 

{c] Custom in particular place.—— 
Where the court found that defend- 
ant, a steamship ticket seller, did not, 
in Boston, enter into an agreement 
with plaintitfs regarding the return 
of their trunks from abroad, evidence 
regarding the custom of ticket sell- 
ers in Boston to make such agree- 
ments was immaterial. Lombardi v. 
Forte, 226 Mass. 529, 116 NB 399. 

$4. Peyser v. Western pce Goods 
Co., 538 Wash. 6338, 102 P 75 

95. See Damages §§ 10s. 349, 

96. Morrow Transfer Co. v. Rob- 
inson, 8 Ga. A. 409, 69 SE 317 [cit 
Cyc]; Northwest Park Dist. v. Heden-°* 
berg, 267 Ill. 588, 108 NE 664; Peden 
Iron, etce., Co. v. Jenkins, (Tex. Give 
A.) 203 Sw 180; Chicago, ete., R. Co. 
v. Commn., 156 "Wis. 47, 51, 145 NW 
216, 974 [cit Cyc]; Milwaukee Trust 


For later cases, developments and changes in tlie law see cumulative Annotations, same title, page and note number. 
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by either direct or circumstantial evidence.®? 

b. Real Estate—(1) Intrinsic Value— 
In most instances one piece of land 
is not the equivalent of another, but each, as a rule, 
presents peculiar features affecting a value which is 
to a large extent intrinsic.°* The location®® and phy- 
sical condition! of real estate, and the use to which 
it is put? may be placed before the jury, and evidence 
is admissible to show any probable use to which the 
land could reasonably be put,? such as manufactur- 
ing,* farming,’ railroad,® or residential’ purposes, 
although it is not then being used for such purposes.® 
The use or lack of it which any individual witness 
would have for a tract of land is no test of value, and 


[§ 118] 
(a) In General. 


Co. v. Milwaukee, 151 Wis. 224, 138 
NW 707. 

“Value, whether actual or as regu- 
lated by the market, is largely a mat- 
ter of individual estimate or opinion, 
and liberality should be allowed in 
the introduction of testimony to prove 
value. There are many elements and 
tests of value. Proof of cost, condi- 
tion of the property when lost, value 
of similar property, prices at which 
Similar articles are sold, uses. to 
which the property is adapted, opin- 
ions of experienced dealers in such 
property, and opinions of experts, all 
have more or less probative value; 
and, in short, any testimony, direct 
or circumstantial, which tends to 
throw light on the subject and which 
would enable the jury to arrive at a 
fair conclusion is admissible as evi- 
dence in proof of value.” Morrow 
Ne aad Co. v. Robinson, supra [cit 

Yell. 

97. Peterson v. State, 6 Ga. A. 491, 
65 SE 311; Atlanta Baggage, etc., Co. 
v. Mizo, 4 Ga. A. 407, 61 SE 844; At- 
lantic Coast Line R. Co. v. Harris, 1 


Ga. A. 667, 57, SE 1030; and cases 
infra passim. 
98. Dennis v. Dallas, pte. RCo; 


(Tex. Civ. A.) 94 SW 1092 

[a] Depreciation in value, owing 
to the construction in the vicinity of 
railway lines, ete., being in issue, it 
was error to admit evidence as to an 
inerease in value, since the construc- 
tion of the railroad, etc. of a lot 
differently situated, and which had 
never been used as a residence, and 
to admit the testimony of a witness 
that in purchasing a lot in the vicin- 
ity he had believed that at some fu- 
ture time the property would be 
valuable for factory purposes. Den- 
nisuvi.s Dallas, ete.,- RR.) Co., Clex. Civ. 
A.) 94 SW 1092, 1093 (where the 
court said: “The location and di- 
mensions of the Chase lot were not 
similar to plaintiff’s lot, and witness’ 
idea that the lot would come in de- 
mand at some future time for ware- 
house, factory, or other railroad pur- 
poses was merely speculative and was 
not a criterion from which the dam- 
age to plaintiff's property should be 
estimated. What the future might 
bring forth was uncertain, and the 
question was what effect the building 
of the road had on plaintiff's prop- 
erty at the time it was constructed’’). 

99. J. P. Watkins Land Mortg. Co. 
v. Campbell, 98 Tex. 372, 84 SW 424 
[rev (Civ. A.) 81 SW 560]. 

1. Cheeves v. Danielly, 74 Ga. 712; 
Dimond v. Peace River Land, etc., 
Co., 182 Iowa 400, 165 NW 1032; 
Kingsland v. New York, 60 Hun 489, 


15, NYS: 232; Harris wv. Schuylkill 
River East Side R. Co., 141 Pa. 242, 
21 A 590, 23 AmSR 278. 


2. Seattle v. Methodist Protestant 
Church Home Missions, 138 Fed. 307, 
70 CCA 597; Long Distance Tel., etc., 
Co. v. Schmidt, .157 Ala. 391, 47 S 
731. 

8. U. S.—Weiser Valley Land, etc., 
oi v. Ryan, 190 Fed. 417, 111 CCA 

l; 

Ala.—Long Distance Tel., etc., Co. 
v. Schmidt, 157 Ala. 391, 47 S$ 731. 

Cal.—Santa Ana v. Harlin, 99 Cal. 
Hao mot a ee 4. 

Md.—Jackson v. Shawinigan Elec- 
tro Products Co., 132 Md. 128, 103 A 


[22 C.J.—10] 
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453. 

Minn.—Sveiv v. Thompson, 110 
Minn. 484, 126 NE 131. 
\ Mont.—Myers v. Bender, 46 Mont. 
497, 129 P 330, AnnCas1916E 245. 

N. J.—Ross v. Palisades Interstate 
ek, Comrs., 90 N. J. L. 461, 101 A 


Pa.—Miller v. Western Allegheny 
R. Co., 47 Pa. Super. 613; McGroarty 
v. Lehigh Valley Coal Co., 12 LuzLeg 
Reg 204. 

Hare C.—Chandler v. Geraty, 10 S. C. 

'Tex.—Baker v. Druesedow, (Civ. A.) 
197 SW 1043; St. Louis, etc., R. Co, 
v. Green, (Civ. A.) 196 SW 555. 

[a] The inquiry is, not to what use 
the land may properly be put, but 
to what use it is adapted and pecu- 
liarly suited. Santa Ana v. Harlin, 
99 Cali 538, 34 P 224: 

[b] Value of separate parts.—The 
market value of an entire farm may 
be ascertained by inquiry into the 
value of its separate parts, which in 
themselves are available for specific 
purposes. Sveiven v. Thompson, 110 
Minn. 484, 126 NW 181. 

[ce] Value as a whole.—The value 
of lands is to be determined by testi- 
mony of competent witnesses to what 
it is worth as.a whole, and not by 
evidence of the worth of its con- 
stituent parts, as the trees, the gravel, 
the clay, the cultivable soil, etc., al- 
though the witnesses can take these 
facts into consideration in fixing their 
coeimates. Page v. Wells, 37 Mich. 


4. Seattle v. Methodist Protestant 
Church Home Missions, 138 Fed. 397, 
70 CCA 597; Clagett v. Hasterday, 42 
Md. 617; King v. Minneapolis Union 
R. Co., 32 Minn. 224, 20 NW 185. 

5. Long Distance Tel., etce., Co. v. 
Schmidt, 157 Ala. 391, 47 S 731. 

6. Russell v. St. Paul, etc., R. Co., 
33 Minn. 210, 22 NW 3879. 

7. Forsyth v. Doolittle, 120 U. S. 
73, 7 SCt 408, 30 L. ed. 586; Ohio Val- 
ley Rete. CO; LV; Kerth, 130 Ind. 
314, 30 NE 298; St. Louis, etc., R. Co. 
v. Green, (Tex. Civ. A.) 196 SW 555; 
Re Billings, 5 OntWN 396. 

8. Myers v. Bender, 46 Mont. 497, 
129 P 330, AnnCas1916E 245. 

9. Hochstasser v. Martin, 62 Hun 
165, 16 NYS 558; Potter Realty Co. v. 
Breitling, 79 Or. 293, 155 P 179. 

{a] Thus, a witness cannot testify 
that the land is worth nothing to him. 
Potter Realty Co. v. Breitling, 79 Or. 
293,155 P' 179. 

10. St. Louis, etce., R. Co. v. St. 
Louis Union Stock Yards Co., 120 Mo. 
541, 25 Sw 399. 

11. Cal.—Conlin v. Osborn, 161 
Cal. 659, 120 P 755. 

Ky.—Nelson County v. Bardstown, 
ete., Turnp. R. Co., 100 SW 1181, 30 
Kyl 1254. 

Mass.—Providence, ete., R. Co. v. 
Worcester, 155 Mass. 35, 29 NE 56; 
Chandler v. Jamaica Pond Aqueduct 
Corp., 125 Mass. 544; Whitman v. Bos- 
ton, etc., R. Co., 3 Allen 133; Brown 
v. Providence, ete., R. Co., 5 Gray 35. 

Minn.—Sherman vy. St. Paul, etc., R. 
Co., 30 Minn. 227, 15 NW 239; Rippe 
v. Chicago, ete., R. Co., 23 Minn. 18. 

Mo.—Webster v. Kansas City, ete., 
R. Co., 116 Mo. 114, 22 SW 474. 

N. Y.—Ettlinger v. Weil, 184 N. Y. 
aie TINE 31: 


etc., 
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is consequently irrelevant on such an inquiry;° but 
evidence that such tracts as those in suit are not in 
demand is competent.?° 
value! not merely speculative!? may be shown. 
the other hand, it is permissible to show any elements 
legitimately tending to depreciate intrinsic value, 
such as flaws in the title,1* restrictions on the use of 
the premises,'> or, in the case of oil-bearing land, a 
progressive decrease in the productiveness of the oil 
field in which the land is situated.1® 

(b) Improvements. 
the improvements on the land‘? and the extent of 
improvement going on around it!® are relevant cir- 
cumstances on an issue of value. 


In general any elements of 
On 


The character of 


It has been held 


R.” Cov, 10 OQhe Cir Ct. 334, 6rOheCir. . 
Dec. 505 

Pa.—Reading, RR: Con ver Bal= 
thaser, 119 Pa. hin GIGS IN 294; Pitts- 
burg, éte., R. Co. v. Patterson, 107 Pa. 
461, 32 PittsbLegJ 2 57. 

Tex.—J. P. Watkins Land Mortg. 
ois v. Campbell, 98 Tex. 372, 84 SW 


WN RIE one v. Allen, 82 Vt. 456, 74 


Wis.—Milwaukee Trust Co. v. Mil- 
waukee, 151 Wis. 224, 1838 NW 707. 

[a] Wood and timber.—Evidence as 
to the amount of wood and timber on 
land sold is admissible to show its 
actual value. Belka v. Allen, 82 Vt. 
456, 464, 74 A 91 (where it is said: 
“The real value of the farm was a 
material qfiestion; and to determine 
that it was important to know 
whether there was much or little 
wood or timber on the place, as this 
would directly affect its value’). 

12. . S.—Spring Valley Water- 
works v. San Francisco, 192 Fed. 137. 

Tll.— Martin v. Chicago, etc., Hlec- 
tric R., 220 Ill. 97, 77 NE 86. 

Mass.—Gardner v. Brookline, 127 
Mass. 358; Fairbanks v. Fitchburg, 
110 Mass. 224. 

Minn.—Russell v. St. Paul, ete., R 
Co., 33 Minn. 210, 22 NW 379. 

Oh.—Schaible v. Lake Shore, etc., 
R., Co., 10° Oh. Cir: C3384, 6 Oh, Cir. 
Dec. 505. 

Pa.—Gorgas v. Philadelphia, etc., 
R. Co., 215 Pa. 501, 64 A 680, 114 
AmSR 974. 

Wash.—Williams v. Hewitt, 57 
Wash. 62, 106 P 496, 185 AmSR 971. 

{a] Divisibility into building lots.— 
“Testimony showing how many build- 
ing lots a tract can be divided into 
and what such lots could be sold for 
separately has frequently been held 
inadmissible in condemnation pro- 
ceedings. Such testimony is too un- 
certain and speculative. . . . In 
Pennsylvania Schuylkill Valley R. 
Co. v. Cleary, 125 Pa. 442, 452, 17 A 
468, 11 AmSR 9138, the court says: 
‘The jury are to value the tract of 
land, and that only. They are not to 
determine how it could best be di- 
vided into building lots, nor conjec- 
ture how fast they could be sold, nor 
at what price per lot. A speculator 
or investor, in deciding what price he 
could afford to pay, would consider 
the chances and probabilities of the 
situation as then actually existing. 
A jury should do the same thing. 
They are not to inquire what a specu- 
lator might be able to realize out 
of a resale in the future, but what 
a present purchaser would be willing 
to pay for it in the condition it is 
now /sin.’ ” Spring Valley Water 
Works v. San Francisco, 192 Fed. 137, 
163, 164. 

13. See cases infra notes 14-16. 

14. Norris v. Badger, 6 Cow. (N. 
Y.) 449; Norvell v. Phillips, 46 Tex. 
LG Robertson v. Warren, 45 Tex. 
Civ. A. 584, 100 SW 805. 

15. Allen v. Boston, 137 Mass. 319. 

16. Southern Pac. R. Co. v. San 
Francisco Sav. Union, 146 Cal. 290, 79 
P 961, 106 AmSR 86, 70 LRA 221, 2 
AnnCas 962. 

17. J. P. Watkins Land Mortg. Co. 
v. Campbell, 98 Tex. 392, 84 SW 424 
[rev (Civ. A.) 81 SW _ 560]. 

18. J. P. Watkins Land Morte. Co. 


vy. Campbell, 98 Tex. 392, 84 SW 424 
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permissible to show the cost of constructing the 
buildings on the land,!® but the cost of constructing 
other buildings similar to those on the land in ques- 
tion has been held irrelevant,?° and where the issue 
was as to the value of a structure, it was held not 
permissible to show the cost or value of the labor 


employed in construction.?+ 
[§ 120] 


questions of value. 
irrelevant basis of his opinion.?® 


irrelevant.?¢ 


[rev oye A.) 81 SW 560]. 
19. S.—Patterson v. Kingsland, 
18 F. Gs No. 10,827, 8 Blatchf. 278. 
lowa.—Faust v. Hosford, 119 Iowa 
97, 98 NW 58; Scott v. Security FE. 


Ins. Co.,4 98 Iowa 67, 66 NW_ 1054; 
Richmond v. Dubugue, etc., Co., 46 
tJewa 264. 


Mo.—Markowitz v. Kansas City, 125 
Mo. 485, 28 SW 642, 46 AmSR 498; 
Sires v. Clark, 132 Mo. A. 537, 112 
SW. 526. 

N. H.—Grafton County Hlectric 
aot etce., Co. v. State, 100 <A 


N. fee anes v. Lehigh Valley 

a 78 N. L. 317, 81 A 848. 
N. y 8 Potion Vv. Wood, 15 Ne YI 

Super. 267 [aff 24 N. Y. 607]. 

Oh.—Cleveland, ete., R. Co. v. Gor- 
such, 28 Oh. Cir. Ct. 468, ; 

Or. ‘—Jennings v. SPEEOR Land Co., 
48 Or. 287, 86 P 36 

Pa.—Campe v. noes: 158 Pa. 508, 
27 A 1106; Minnequa PErines Impr. 
Co. v. Coon, 10 WklyNC 50 

Ss. D—Moulton v. Giobe “Mut. Ins. 
Co., 36 S. D. 339, 154 NW 830 

Tex.—J. 12 Watkins Land Morte. 
Co. v. Campbell, 98 Bs 372, 84 SW 
424; St. Louis, ete., R: Co. ¥. Green; 
(Civ. A.) 196 Sw B55; St. “Louis, etc., 
R. Co. v. Green, (Civ. A.) 183 SW 


§29. 

[a] The cost of a building having 
no market value is admissible. Jen- 
nings v. Oregon Land Co., 48 Or. 287, 
86 P 367. 

{b] Whe cost of reproduction is 
competent. Grafton County Plectric 
Light, etc., Co. v. State, (N. H.) 100 
A 668. 
na 20: Gouge v. Roberts, 53 N. Y. 

21, Governor v. Talbot County 
Justices, 20 Ga. 359, 364 (“Proving 
the kind and value of the hands he 
employed, the mode and manner of 
their work, or what their services 
were worth by the, day, would not 
have been proving the value of the 
work. The work might have been 
wholly worthless, let the facts as to 
these particulars stand as they 
might”). 

22. See infra XIII. 

23. Kan.—R. Co. v. Weidenmann, 
77 Kan. 300, 94 P 146. 

Mass.—FPierce v. Boston, 164 Mass, 
$2, 41 NE 227. 

Mich.—Simonds v. Cash, 136 Mich. 
558, 99 NW 754; Page v. Wells, 37 
Mich. 415. 

N. Y.—In re Fast 161st St., 159 
App. Div. 662, 144 NYS 717. 

Or-—Portland \ v. Saneand, 64 Or. 404, 
129 P 755, 130 P 
pom Vv. Bade 31 Pa. Super. 

[a] The true test of value is the 
opinion of the witnesses in view of 
location, productiveness, and gen- 
eral selling price in the vicinity. 
Pittsburg R. Co. v. Rose, 74 Pa. 362 
(holding that an instruction that 
“the best evidence of market value is 
the price paid for land in that neigh- 


(c) Opinions of Observers or Experts. 
As is more fully stated hereinafter, the inference of 
observers and the opinion of experts is admissible,?? 
and has been said to be of especial importanee,?* on 
But the opinion of an expert is 
not competent if it is based on irrelevant facts,?* nor 
is the witness at liberty to detail, as evidence, the 
The opinion of the 
expert must be confined to the land in question, his 
opinion as to other land in the neighborhood being 


EVIDENCE 


\ 


[§ 121] 


[§ 122] 


[§§ 119-122 


(2) Tests of Value—(a) Appraisals.?” 
An estimate of value made by appraisers acting under 
appointment of one party cannot affect the other, un- 
less the latter codperates in or subsequently rattifies 
the appointment,”* but a party may be affected by the 
report of appraisers appointed by himself.?® 
(b) Assessments.?° 
that a valuation made by publie officials for the pur- 
pose of taxation, especially when remote in point of 
time,*! is not relevant to aid a jury in assessing the 
value of land*? or buildings,®* unless such valuation 
is based on a statement by the owner, in which case 
it is competent against him,** especially if his state- 
ment was made under oath.*> 
cases in which tax assessments have been received as 
evidence of value.*® 

Betterment and condemnation assessments. 


The general rule is 


There are, however, 


Bet- 


terment assessments are not relevant on an issue 


borhood, making allowance for dif- 
ference in position and improve- 
ments,” is properly refused). 

24. Huntington v. Attrill, 118 N. 
Y, 365, 23 NE 544. 

25. Hunt v. Boston, 152 Mass. 
168, 25 NE 82. 

‘26. Beale v. Boston, 166 Mass. 53, 
43 NE 1029; Quiney v. Boston, 148 
Mass. 389, 19 NE 519; Thompson v. 
Boston, 148 Mass. 387, 19 NE 406. 

27. Of personalty see infra § 136. 

28. Moorman v. Seattle, ete. R. 
Co., 8 Wash: 98, 35 P 596. 

29. Rosenfield v. Case, 87 Mich. 
295, 49 NW 630. 

30. Of personalty see infra § 137. 

81. Baltimore, etc., R. Co. v. Kahl, 
124 Md. 299, A 770; Miller v. 
Windsor Water Co., 148 Pa. 429, 23 
A 1132. 

32. Ala.—Savannah, etc., R. Co. v. 
Buford, 106 Ala. 303, 17 S 395; Pratt 
Cons. Coal Co. v. Morton, 14 Ala. A. 
194, 68 S 1015. But see intial note 36. 

Ark.—St. Louis, ete, R. Co. v. 
Magness, 93 Ark. 46, 123 SW 786; 
eeree, etc., R. Co. v. Eddy, 42 Ark. 

Colo.—Hildreth v. Longmont, of 
Colo. 79, 105 P 107; Denver, etc., 

v. Heckman, 45 Colo. 470, 101 P 976: 
Fort Collins Dev. R. Co. v. France, 
41 Colo. 512, 92 P 953. 

Conn.—Storrs v. Robinson, 74 
Conn, 448, 51 A 1385; Martin v. New 
ear ete.,, R. Co., 62 Conn. 331, 25 
A 2 


D. C—Shoemaker Co. v. Munsey, 


37. App. 395. 
Ili.—American, etc., Plate Co. v. 
Bilter, 200 Ill A. 175; Kelley v. 


People’s Nat. F. Ins. Co., 181 Ill. A. 
142 [aff 262 Ill. 158, 104 NE 188, 50 
LRANS 1164]. 

Md.—Baltimore v. Carroll, 128 Md. 
68, 96 A 1076, 1078 [cit Cyc];. Balti- 
more, ete, R. Co. v. Kahl, 124 Md. 


299, 92 A 770 
Henry, 101 


Mass.—Kenerson v. 

Mass. 152; Flint v. Flint, 6 Allen 34, 
&3 AmD 615; Brown v. Providence, 
5 Gray 35. 

Seaboard Air 


6te:, Wt Cox 

N. C.—Hamilton v. 
Line R. Co., 150 N. C. 198, 63 SE 730; 
Suffolk R. Co. v. West End Land, 
etec., Co., 187 N. C. 330, 49 SE 350; 
107 AmSR 490, 68 LRA 333. 

Pa.—Girard Trust Co. v. Phila- 
delphia, 248 Pa. 179, 93 A 947; Marine 
Coal Co. v. Pittsburgh, etce., Co., 
246 Pa. 478, 92 A 688; Hanover Water 
Co. v. Ashland Iron Co., 84 Pa. 279; 
Com. v. Tryon, 31 Pa. Super. 146. 

Porto Rico.—Matter of Fajardo, 7 
Porto Rico Fed. 558. 


R. I.—Spink v. New York, ete., R. 
Co.,. 26) Re 1, 115,, 58 A499. 
[a] Reasons for rule.-—-(1) “It is 


a notorious fact that the assessment 
ov real property in this state, made by 
county assessors, affords no criterion 
whatever of the value of real prop- 
erty.” Fort Collins Dev. R. Co. v. 
France, 41 Colo. 512, 522, 92 P 953. 
(2) “The valuation is, as said by the 
Court in Ridley -v. Seaboard, etce., R., 


Co., 124 N. C. 37, 32 SE 379, res.inter 
alios acta.” Hamilton v. Seaboard 
Air Line R. Co., 150 N. C. 193, 194, 63 
SE 730. (3) “In this state, the own- 
er of Jand is required by law to set 
down in his schedule only a descrip- 
tion of his real estate. He does not 
value the same. Under these cir- 
cumstances, the valuation placed 
upon the land by the assessor is not 


,; admissible against the owner as evi- 


dence of its value.” Denver, etc., 
R. Co. v. Heckman, 45 Colo. 470, 474, 
101 P 976. 

{b] “An assessment for such pur- 
poses is by no means controlling as a 
standard by which to ascertain actual 
values of property.” Thompson v. 
Williams, 100 Md. 195, 198, 60 A 26. 

33. Carper Vv. Risdon, 19 Colo. A. 
530, 76 P 744; Kelley v. People’s Nat. 
F, tins. Co., 181 Ill. A. 142 {aff 262 T11. 
158, 104 NE 188, 50 LRANS 1164]; 
Anthony v. New York, etch, aCe, 
162 Mass. 60, 37 NE 780. 

34 D. C—Shoemaker v. Munsey, 
387 App. 95. 

Ga.—Tolleson v. Posey, 32 ce al 

Ky.—Louisville, ete. 
white Villa Club, 155 Ky. 452, {59 sw 


La.—New Orleans Pac. R. Co. v. 
Murrell, 36 La. Ann. 344, 

Tex.— Gulf, ete., R. Co. v. Koch, 
(Civ. A.) 144 SW 1035, 1036. 

“We think this evidence was com- 
petent and revelant as a circum- 
stance tending to show the value of 
the property, as well as the witness’ 
judgment of its value, and also as 
being an admission against interest.” 
Gulf, etc., R. Co. v. Koch, supra. 

{a] The owner is not estopped by 
such valuation. New Orleans Pac, 
R. Co. v. Murrell, 36 La. Ann. 344. 

[b] Svidence given by the owner 
of the property for the purpose of 
influencing tax officers in arriving at 
the proper valuation on which to 
base an assessment of taxes may be 
shown. Shoemaker v. Munsey, 37 
App. (D. C.) 95. 

35. Tolleson v. Posey, 32 Ga. 372. 

36. Gayle v. Jackson County, 155 
Ala. 204, 46 S 261 (But see supra note 
32); Ripton v. Brandon, 80 Vt. 234, 
67 A 541. 

[a] In a proceeding to lay out a 
public highway, the tax assessment 
book for the county was admissible 
on the question of the value of the 
land sought to be taken. Gayle v. 
soto County, 155 Ala. 204, 46 S 

[b] Action between municipalities 
for support of pauper.—The quad- 
rennial appraisal of all the taxable 
real estate in a town, filed and duly 
executed by sworn officers as required 

y law, is admissible on the question 
oF value of real estate, listed for 
taxation in the town, as owned by a 
pauper in common with another, in a 
suit by another town to recover ex- 
penses incurred in the pauper’s sup- 
Naar es v. Brandon, 80 Vt. 234, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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as to value,?7 and the same is true of assessments 
made by condemnation commissioners.®® 
such an assessment with respect to one tract of land 


is not admissible on the question 
another tract.°® 
{[§ 123] (c) Offers to Buy.*° 


87. Nelson v. West Duluth, 55 
Minn. 497, 57 NW 149. 

38. San Luis Obispo v. Brizzolara, 
100 Cal. 434, 34 P 1083. 

39. Shoemaker Co. v. Munsey, 37 
Apps (DiC) 95. 

40. Personalty see infra § 138. 

41. Cal.—Muller v. Southern Pac. 
Branch R. Co., 83 Cal. 240, 23 P 265. 

Ill.—TIllinois Cent. R. Co. v. Ros- 
kemmer, 264 11]. 108, 105 NE 695; Chi- 
eago v. Lehamann, 262 Ill. 468, 104 
ie 829 [cit Cyc]. But see supra note 


nee —Faust v. Hosford, 119 Iowa 
97, 93 NW 58. 

Philippine.—Manila v. Hstraday 25 
Philippine 208 

Tenn.—Cottrell v. Rogers, 99 Tenn. 
488, 42 SW 445. But see infra note 42. 

Tex.—Chaney v. Coleman, 77 Tex. 
oa 13 SW 850. But see infra note 


Wash.—German American State 
Bank v. Spokane-Columbia River R., 
etc., Co., 49 Wash. 359, 95 P 261. But 
see infra note 42. 

W. Va.—Fox v. Baltimore, ete, R. 
Co., 34 W. Va. 466, 12 SE. 757. 

Ont.—Re Billings, 29 Ont. L. 608, 
5 OntWN 396, 15 DomLR 918, 16 Can 
RCas 375. 

[a] Bid without sale.—‘If, in any 
case what was bid for land when it 
was offered for sale [but not sold] 
can be received as evidence of its 
value, it can only be when the cir- 
eumstances and conditions attending 
the transaction are explained so that 
the court may have the means of esti- 
mating the weight of the testimony.” 
Chaney v. Coleman, 77 Tex. 100, 104, 
13 SW 850. 

42. U.S.—Sharpe v. U.S., 191 U.S. 
341, 24 SCt 114, 48 L. ed. 211 [aff 
112 Fed. 893, 50 CCA 597, 57 LRA 
932]. 

Ark.—Jonesboro, etc., Co. 
Ashabranner, 117 Ark. 17" 174 sw 
548. 

Ill.— Crosby v. Dorward, 248 Il. 
471, 94 NE 78, 140 AmSR 230. But 
see supra note 41, 

Ky.—Music v. Big Sandy, etc., Co., 
163 Ky. 628, 174 SW 44, AnnCasi916E 


689. 
Md.—Horner v. Beasley, 105 Md. 
Co. v. 


193, 65 A 820. 
Mont.--Yellowstone Park R 

Bridger Coal Co., 34 Mont. 545, Sek. 

963, 115 AmSR 546, 9 AnnCas 470. 
Nev.—Truckee River General Hlec- 

tric Co. v. Durham, 38 Nev. 311, 149 


Fes 
Y.—Matter eet 142 App. 
Div. 665, 127 NYS 

ig C.—-Canton v. Harris, 97 SE 748. 

i isiepley v. Quatman, 66 Or. 
‘441, 134 P 68. 

Tenn.—-Vaulx v. Tennessee Cent. R. 
Co., 120 Tenn. Le SPF 108 SW 1142. 
But see supra note 

tie -Orass v. Adams, (Civ. A.) 
175 Sw 510. But see supra note 41. 

Wash—North Coast R. Co. v. New- 
man, 66 Wash. 374, 119 P 823; Chi- 
eno, etce., R. Co. v. True, 62 Wash. 
646, 114 P 515; Chicago, ete., R. Co 


It is said in some 
eases that bona fide offers to purchase land »which 
the owner has declined are competent,*? although 
other authorities support a contrary view,*? and it has 
been considered that the difficulty of "determining 
whether or not an unaccepted offer was made in good 
faith requires the rejection of such evidence.*? 
would seem that the real distinction is as follows: 
An offer to pay a certain amount for property does 
not necessarily involve an estimate that such is its 
full value, and therefore should not be received, as 
against the owner, for the purpose of establishing 
that the value is less than he claims, while on the 
other hand such an offer does, except under extra- 


EVIDENCE 


A fortiori, 


of the value of 
amount.*# 


[§ 124] 
It 


v. Alexander, 47 Wash. 131, 91 P 626. 
But see supra note 41. 

Wis.—Watson v. Milwaukee, 
R. Co., 57 Wis. 332, 15 NW 468. 

[a] A statement of an owner of 
land that she had been offered a speci- 
fied sum per acre is not competent 
to establish value. Jonesboro, etce., 
R. Co. v. AShabranner, 117 Ark. 317, 
174 SW 548. 

[b] A mere isolated statement of 
the offer without showing the attend- 
ing circumstances is inadmissible. 
Crass v. Adams, (Tex. Civ. A.) 175 
SW 510. 

{c] The taking of an option to 
purchase property at a_ specified 
price is not evidence of the real or 
market value of such property. Sheb- 
He v. Quatman, 66 Or. 441, 134 P 
6 


43. Chicago, ete., R. Co. v. Alex- 
ander, 47 Wash. 131, 91 P 626. 

44, See supra this section. 

45. Narkiewicz v. Wachqwski, 183 
Ill. A. 318; Roberts v. Boston, 149 
Mass. 346, 21 NE 668; Harvard First 
Nat. Bank v. Hockett, 2 Nebr. (Unoff.) 
512, 89 NW 412. 

46. McMillen v. Columbia, 122 
Mo. A. 34, 97 SW 953 (action by abut- 
ting owner for damages because of 
change of grade). 

‘47. Personalty see infra § 139. 

48. U.S.—Sharpe v. U.S., 112 Fed. 
898, 50 CCA 597, 57 LRA 932 [aff 191 
U.S. 341, 24 .SCt 114, 48 L. .ed. 
20d. 

Cal_—Santa Ana v. Harlin, 99 Cal. 
538, 34 P 224. 

Ga,—Peag ler v. Davis, 143 Ga. 11, 
84 SE 59, eannCasi917A, 232; Hard- 
wood Mfg. Co. v. Wooten, 126 Ga. 55, 
54 SE 814. 

Ill.—Chicago v. Lehmann, 262 Ill. 
468, 474, 104 NE 829 [cit Cy¢]. 

Kan.—-St. Joseph, etc, R. Co. v. 
Orr, 8 Kan. 419. 

Mass.—Wood v. Firemen’s F. Ins. 
Co., 126 Mass. 316; Winnisimmet 
County v. Grueby, 111 Mass. 543; 
Davis v. Charles River Branch R. Co., 
11_ Cush, 506. j 

Mich.—Perkins v. Peo., 27 Mich. 386. 

Minn.—Minnesota Belt-Line R., etc., 


etc.; 


Co. v. Gluek, 45 Minn. 468, 48 NW 
194; Finley v. Quirk, 9 Minn. 194, 86 
AmD 93. 

Mo.—Metropolitan St. R. Co. v. 


Walsh, 197 Mo. 392, 94 SW 860. 

N. Y¥.—Hine v. Manhattan R. Co., 
132 N. Y. 477, 30 NE 985, 15 LRA 591. 

Or.—Portland, etc. R. A v. Ladd 
Hstsc@one 7) (Or. ol; 165. P92. 

Pa. —Baltimore, Cte papi COWy V: 
Springer, 9 Pa. Cas. 534, pes A.46. 

Tenn.—Lewisburg, ete, R. Co. v. 
Hinds, 134 Tenn. 298, 183 SW 985, 
LRA1916B 420; Vaulx v. Tennessee 
Cent. R. Co., 120 Tenn. 316, 108 SW 
1142. 

Wash.—North Coast R. Co. New- 
man, 66 Wash. 874, 119 P 823; Chicano: 
Ete, Coury. Alexander, 47 Wash. 
131, 91 P 626; Parke v. Seattle, 8 
Wash. 78, 35 P 594. 

Wis.—Atkinson v. Chicago, ete., R. 
Co., 93 Wis.°362, 67 NW 708. 


[22.0.3.] 179 


ordinary circumstances, involve an estimate that the 
land is worth at least as much as the amount offered, 
and is therefore relevant to show, on behalf of the 
owner, that the land is worth not less than such 
Willingness to buy for a certain price, 
not ripening into an offer, is irrelevant,*® and con- 
versely, testimony of a witness that he would not be 
willing to buy property in its present condition can- 
not be received.*¢ 

(d) Offers “e Sell.47 
can be attached to the mere fact of offers to sel! the 
land in question,*® and a fortiori the same is true as 
to offers to sell similar or neighboring land.*? 
amount for which an owner would have sold his prop- 
erty is influenced by too many fortuitous cireum- 
stances to be relevant on an inquiry as to value.®° It 
is to be observed, however, that an offer to sell for a 
named price involves an estimate of value by the 
owner, °4 and hence may be competent against him 


No probative value 


The 


{a] An option cannot be shown as 
evidence of value. MacNaughtan vy. 
Com., 220 Mass. 550, 108 NE 357: 

[b] Listing with real estate broker. 
—‘‘The court allowed in evidence an 
advertisement in a local newspaper 
of a real-estate firm, proposing to sell 
the property in controversy for the 
sum of $1,400. This testimony was 
irrelevant to any question made in 
the pleadings. If the purpose of the 
advertisement was to show that the 
value of the property was that named 
in the advertisement, which was the 
sum contracted to be paid for it by 
the claimant, the evidence was clearly 
inadmissible and should have been re- 
pelled. The value of property can not 
be established by the amount for 
which it is listed in a real-estate of- 
fice.”” Peagler v. Davis, 143 Ga. 11, 
16, 84 SE 59, AnnCas1917A 232. 

Tel Only on cross-examination, to 
test knowledge of the witness can 
such evidence be admitted. Portland, 
eLes Ra Cos ve, Ladd HstiCo.w79 Or. 
517%,)- 155. P1292: 

49. Ala.—Tennessee Coal, etc., R. 
Co. v. State, 141 Ala. 103, 37 S 433. 

Ill.—Sherlock v. Chicago, etc., R. 
Co., 130 Ill. 403, 22 NE 844. 

Mass.—MacNaughtan v. Com., 220 
Mass. 550, 108 NE 357; Winnisimmet 
County v. Grueby, 111 Mass. 543. 

Minn.—Lehmicke v. St. Paul, ‘etc., 
R. Co., 19 Minn. 464. . 

Mont.—Helena Power Transmission 
Co. v. McLean, 38 Mont. 388, 99 P 


epee 
ise pronrclals R. Co.-v. Benson, 
36 NS Af 557. 

N. Ye Weete v. Metronolitan El. R. 
Co., 61 Hun 613, 16 NYS 419. 


50. Ala.—Vernon v. Wedgeworth, 
148 Ala. 490, 42 S 749; Tennessee 
Coal, etc., Co. v. State, 141 Ala. 103, 
37S: 433) 


Ga.—Hardwood Mfg. Co. v. Wooten, 
126 Ga. 55, 54 SE 814; Conant v. Jones, 
120 Ga. 568, 48 SE 234. 

Ind.—Crouse v. Holman, 19 Ind. 30. 

Kan.—Epp v. Hinton, 91 Kan. 513, 
188 P 576, LRAI915A 675. 

Md.—Shidy v. Cutter, 54 Md. 674. 

Nev.— Watt v. Nevada Cent. R. Co., 
23 Nev. 154, 44 P 4238, 46 P 52, 726, 62 
AmSR 772. 

Or.—Portland, etc., R. Co. v. Ladd 
st. Co.,.79 Or, 517,155. P 1192; Port- 
land-Oregon City R. Co. v. Penney, 
81 Or. 81, 158 P 404. 

na Auman Vv. es GAT to 

Go. 183 Pas 93;-20 “A. 10 

ties "—Haney v. Clark, oS ‘Tex. 93. 

Wash.—Chicago; ete. R. Co. v. 
Alexander, 47 Wash. 131, 91 P 626. 

51. U.S.—Findlay v. Pertz, 74 Fed. 
681, 20 CCA 662. 

Ill.—Chicago, etc., R. Co. v. Ma- 
roney,.95 Tll. 179. 

Pa.—Houston v. Western Washing- 
ton R. Co., 204 Pa. 321, 54 A 166. 

Va.—Daniels v. Conrad, 4 Leigh 
(81 Va.) 401. 

Ont.—Re Canada Co., 38 Ont. L. 183, 
11 OntWN 146. 

vy AEB ON of owner see 
125 


etc., 


infra § 
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as an admission.®? 


[§ 125] 


[§ 126] (f) Price Paid.®® 


transaction is shown.®® 


52. See supra note 51. 

Admissions generally see infra §$ 
823-506. 

53. Of personalty see infra § 143. 

54. Ala.—National Surety Co. v. 
BRS. Light, etce., Co., 78 S 834. 


k.—Jonesboro, etc, R. Co. v. 

Pre eannes: 107, Ark, ele 174 SW 

Mass.—-Chapin v. Boston, ete, R. 
Corp., 6 Cush. 422. 

Mich.—Grand Rapids v. Luce, 92 
Mich. 92, 52 NW 635. 

Pa.—Kaufman v. WE ok Sbads etc., 
RR. Co.,. 210 Pa: 140; YN 

Tex. * “Sullivan ia tie deeucl: etc., R. 
Co., 29 Tex Civ. A. 429, 68 Sw 745, 

Wash.—Hay v. Boggs, 77 Wash. 


329, 137.P 474. 

[al A valuation for purposes of 
exchange is insufficient to warrant a 
finding that such was its reasonable 


value. Hay v. Boggs, 77 Wash. 329, 
DON) 404. 
{b] Adjoining land.—The testi- 


mony of a person who had agreed 
with the owner of iand taken by a 
railroad corporation for a purchase 
of land adjoining thereto at a certain 
price was inadmissible, on a hearing 
before a sheriff’s jury, to show the 


value of the land so taken. Chapin 
v. Boston, etc., R. Corp., 6 Cush. 
(Mass.) 422. 


ee generally see infra §§ 
55. Tate v. Pensacola, etc., Co., 37 
Fila. 439, 20 S 542, 53. AmSR. 251; 
Palmers, ‘Co: au. Merrill” oii Pick. 
(Mass.) 58; Lewisburg, etc., R. Co. v. 
Hinds, 134 Tenn. 293, 183 SW 985, 
LRA1916E 420. 
56. Central Branch Union Pac. R. 
oo v. Andrews, 37 Kan. 162, 14 P 
57. Time at which value relevant 
*generally see infra § 132. 
58. For personalty see infra § 140. 
anoles generally see infra §§ 129, 


59. Ala.—Anderson v. Knox, 
Alaa b6s)i Pratt. Cons: .Coal Co... sv. 
Morton, 14 Ala. A. 194, 68 S 1015. 

Cal.—Mattern v. Alderson, 18 Cal. 
Al 590, 123 972, 

Iowa.—Brown v. Mostoller, 167 
Iowa 568, 149 NW 908; Hibbets v. 
Threlkeld, 137 Iowa 164, 114 NW 

Thompson, 110 


1045. 

Minn.—Sveiven v. 

Minn. 484, 126 NW 1381. 

Mo.—Harmon_ v. SPN Ins. 
Co:, aie Mo. A. 309, 156 SW 8 

N. H.—Grafton County Blectrie 
Light, etc, Co. v. State, 100 A 668. 

Tex.—Ft. Worth Impr. DIStaNOn aL 
v. Weatherred, (Civ. A.) 149 SW 550; 
Wichita Falls, etce., R. Co. v. Wyrick, 
(Civ. A.) 147 SW 730. 

[a] Reason of rule.—‘A single 
sale of property is not a good cri- 
terion of its value.” Harmon v. 
Stuyvesant Ins. Co., 170 Mo. A. 309, 
315, 156 SW 87. 

{b] What the land brought in 
trade or exchange is incompetent to 
establish value. Hibbits v. Threlkeld, 
137 Iowa 164, 114 NW 1045; Sveiven 
v. Thompson, 110 Minn. 484, 126 NW 


131. 
60. Peo. v. Rushford, 81 App. Div. 
28, 80 NYS 891 
6 ue S.—Spring Valley Water- 
works v. San Francisco, 192 Fed. 137. 
Ala.—National Surety Co. v. Citi- 
zens Light, etc., Co., 78 S 834, 837 
{cit Cyc]. 


(e) Valuation by Owner.®? 
tion placed on property by its owner may be shown 
against him as an admission,°* unless it relates to a 
time so long before®> or after®® the time at which 
value is in question that it cannot reasonably be sup- 
posed that the values at the two times are the same.®? 
It has been held that, 
taken alone, the price paid for land furnishes no evi- 
dence of value,®® even when the bona fides of the 
In connection with other 
evidence, however, it may have a logical bearing.® 
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" Tg§§ 124-126 


Accordingly, where it appears that buyer and seller 


The valua- | were at liberty 


any case.°* 


17 
88 


Ariz.—Warren Co. v. Hanson, 
APTIZ. 2525 150.2) 238. 

Conn.—McMahon vy. Plumb, 
Conn. 547, 92 A118. 

Iowa.—Kirkwood_ v. Perry Town 
Lot, ete., Co., 178 Iowa 248, 159 NW 
774; Swanson v. Koekuk, ete., Rs Co, 
116 Iowa 304, 89 NW 1088. 

Ky.—Kentucky, ete., Bridge Co. v. 
Held, 16 KyL 160. 

Md.—Baltimore v. Smith, 

Brick Co., 80 Md! 458;_31 A 493. 

Nebr.—Hamilton v. “Allen, 86 Nebr. 
401, 125 NW 610, 28 LRANS 723. 

N. Y.—Hangen v. Hachemeister, 
114 N. Y. 566, 21 NE 1046, 11 AmSR 
691, 5 LRA 137; Robinson v. Lewis, 
7 Mise, 536, 27 NYS 989. 

Oh.—Cleveland, ete., R. Co. v. Gor- 
such, 28 Oh. Cir. Ct. 468. 

Tenn.—Humphreys v.:° Holtsinger, 
3 Sneed 228. 

Vt.—Rawson v. Prior, 57 Vt. 612. 

Wis.—Watson v. Milwaukee, etc., 
R. Co., 57 Wis. 332, 15 NW 468. 

Wyo.—Johnson v. McMullin, 3 
Wyo. 237, 21 P 701, 4 LRA 670. 

Sty aenes v. Rex, 38 Can! 'S: °C: 


[a] The prices at which city lots 
were being bought and sold in the 
market at a given time are their 
proper market values at such time, 
and it is immaterial that there was 
then an unusual flurry in real estate 
in the city, and that hence the prices 
were “fictitious.” Johnson v. Mc- 
as 3 Wyo. 237, 21 P 701, 4 LRA 


70. 

[b] Price paid has been applied 
as 2 test (1) in dealing with the in- 
ferences of a skilled observer or the 
opinion of an expert (Kentucky, etc., 
Bridge Co. v. Held, 16 KyL 160), (2) 
and, even accorded great weight 
(Watson v. Milwaukee, ete, R. Co., 
57 Wis. 332, 15 NW 468). 

62. U. S.—Spring Valley Water- 
works v. San Francisco, 192 Fed. 137. 

Ala.—National Surety Co. v. Citi- 
zens’ Light, etc, Co., 78 S 834. 

Ga.—Gate City Terminal Co .v. 
Thrower, 136 Ga. 456, 71 SE 903. 

Tll.—Lanquist v. Chicago, 200) Ill. 


69, 65 NE 681. 
v. Vandalia R. Co., 


ete., 


Ind.—-Halstead 
48 Ind. A. 96, 95 NE 439. 

Ilowa.—Kirkwood v. Perry Town 
Lot, ete., Co., 178 Iowa 248, 159 NW 
774; Wiley v. Dean Land Co., 171 
Iowa 75, 153 NW 145; Beans v. 
Denny, 141 Iowa 52, 117 NW 1091. 

Ky.—Cherry v. Christian County, 
146 Ky. 330, 142 SW 726. 
54 Mo Addis v. Swofford, 180 SW 


N. H.—Ferguson v. Clifford, 37 N. 


H. ha 
N. eo. Vv. PR ELORD 81 App. 
Div. 208, 30 NYS 89 


Or.—Oregon RS Co. v. East- 
Jack, koe Or. 196, 102° S 1011, 20 Ann 
69 


Cas 
40 Pa. 


Pa.—Com.  v. 
Super. 116. 

Va.—Seaboard Air Line R. Co. v. 
Chamblin, 108 Va. 42, 60 SE 727. 

Wash.—State v. Spokane County 
Super Ct., 55 Wash. 64, 104 P 148. 

W. Va.—Guyandot Valley R. Co. v. 
Buskirk, 57 W. Va. 417, 50 SE 521, 
110 AmSR 785. 

fa] Sale must be bona fide.— 
Where it was not shown that a sale 
referred to in a conveyance was a 
bona fide sale, and that the consider- 
ation uamed therein was the actual 


Donnely, 


to contract on equal terms, their 


agreement on a price constitutes some evidence of 
value,®? provided the time of purchase is not too re- 
mote,®? although such a test cannot be conclusive in 


Prices paid in settlement of claims for damage 
caused to property by a common injury or taking are 
the resultant of too many variable considerations to 
be competent on the question as to what damage has 
been suffered by similar property from the same 
cause ;°° although the amount to be paid was reached 


one between vendor and purchaser, 
such conveyance was not competent 
evidence of the value of the prop- 
perty desc ibed in certiorari to_re- 
view an assessment thereon. Peo. 
v. Rushford, 81 App. Div. 298, 80 
NYS 891. 

{b] Purchase of several lots to- 
gether.—In condemnation proceedings 
evidence of what the owner paid for 
the two lots sought to be taken was 
inadmissible where he purchased 
them and an adjoining lot for a total 
sum, so that there was no way of 
estimating how much he gave for 
the two lots in controversy and how 
much for the third lot. Lanquist v. 
Chieago; 200 Tlis* 69, *652qNE) 681. 
But compare McMahon v. Plumb, 
88 Conn. 547, 92 A 113 (holding that, 
in a suit to specifically enforce a 
contract for the sale of part of a 
tract of land, where the parties dif- 
fered as to the amount included in 
the contract, testimony by defendant 
as to what he paid for the entire 
tract is admissible to show the value 
of the part which he claimed was in- 
cluded within the contract). 

{c] Portions of tract.—On the ques- 
tion of the value of a large tract of 
land, evidence of the price paid for 
portions of the tract, recently pur- 
chased is admissible. Spring Valley 
Waterworks v. San Francisco, 192 
Fed. 137. 

63. Cal.—Strait v. Wilkins, 23 Cal. 
ANTT4 139VP 1914. 

Ill.— Lanquist v. Chicago, 200 I11. 
69, 65 NE 681. 

Iowa.—Kirkwood v. Perry Town 
Lot, ete., Co., 178 Iowa 248, 159 NW 
774; Beans v. Denny, 141 Iowa 52, 
117 NW 1091. 

Or.—Oregon R., etc., Co. v. East- 
lack, 54 Or. 196, 102 P 1011, 20 Ann 
Cas 692. 

Wash.—Grays Harbor Boom Co. v. 
Lownsdale, 54 Wash. 838, 102 P 1041, 
104° P .267. 

W. Va.—Guyandot Valley R. Co. 
yeep tee 57 W. Va. 417, 50 SE 521, 116 

m 

[a] price paid two and one-half 
years before is not relevant. Port- 
land v. Tigard, 64 Or. 404, 129 P 755, 
130 P 982. 

Time at which value relevant gen- 
erally acs infra § 132 

64, k.—St. ouis, ete; RarCo. 

Srnith, "49 Ark. 265; Pate v. ‘Mitchell, 
33 Ark. 590, 79 AmD 114. 

Nebr.—Omaha Southern R. Co. v. 
Todd, Nebr. 818, 58 NW 289. 

N. H.—Grafton County Electric 
Light, ete., Co. v. State, 100 A 668. 

Utah. —Crosby Vv. Anderson, 49 Utah 
U6, 62. Beis: 

Vt.—Moore v. Harvey, 50 Vt. 297. 

65. U. S.—Spring Valley Water- 
works v. San Francisco, 192 Fed. 137. 

Cal.—Spring Valley Waterworks v. 
Drinkhouse, 92 Cal. Bog, 28 P 681. 

Ida.—Spokane, etc., R. Co. v. Lieual- 
len, 2 Ida. (Hasb.) 1101, 29 P 854. 

Ill.— - South Park Comrs. v. Ayer, 237 
Ill. 211, 86 NE 704: Peoria Gaslight, 
etc., Co. v. Peoria Terminal R. Co., 
146 Ill. 372, 34 NE 550, 21 LRA 3873. 

Mass.—Fall River Print Works v: 
Fall River, 110 Mass. 428; Kelliher v. 
Miller, 97 Mass. 71. 
ae Springfield v. Schmook, 68 Mo. 

N. H.—Amoskeag Mfg. Co. v. Wor- 
cester, 60 N. H. 522; Amoskeag Mfge. 
Co. v. Head, 59 N. H. 332. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 126-130] 


by agreement,®* arbitration,®” or the verdict of a 
jury.®* This is still more clearly the rule where the 
two pieces of property are in different conditions.®® 

[§ 127] (g) Rental Value. The rental value of 
real estate is admissible as showing its actual value,” 
but an offer to rent property is inadmissible where 
the conditions at the time of the offer are not shown 
to have been the same as at the time at which the 
value is in issue.71_ Changes in rental value are com- 
petent to prove a change in real value.?? Accordingly 
a general decrease in rental value of premises along 


the line of an elevated railroad and near the premises. 


in question is competent in determining damage 
caused by its construction and operation,’? provided 
it appears that the land has in fact been injured, 
either absolutely’ or relatively, as by failure to share 
in a general enhancement of values.*®° But a decrease 
in the rental value of adjacent property is irrelevant 
when such decrease is not shown to be general in the 
vicinity.7° 

[§ 128] (h) Revenue. The net revenue arising 
from the use of land may be shown on an issue as to 
value, although it does not furnish a conclusive test.77 
It has been held that the court properly permitted a 
witness to testify as to the gross receipts from other 


EVIDENCE 


[22C.J.] 181 
tracts of land which, although located at different 
points, were similar to the land in controversy,’® and 
that on an issue as to damages to land evidence as to 
crops produced on similar, but inferior, land, where 
the seasons were practically the same, but the cultiva- 
tion was inferior, was admissible as a basis for esti- 
mating the damages.’® 

{[§ 129] (i) Sales*°—aa. In General. A sale of 
property made under ordinary circumstances is evi- 
dence of its value at the time of the sale,®! and may 
be shown on an issue of present value where it was 
recent and conditions remain substantially the 
same.®? But a sale at a remote time is not admissible 
as evidence of present value,®* especially where valu- 
able improvements have been made in the meantime.’¢ 
Forced sales lack the element of relevancy and are 
inadmissible as a test of value;8® and the same has 
been held to be true with respect to a sale made pend- 
ing proceedings to condemn the property for publie 
use.S6 Deeds made to third persons shortly after 
the grantor secured the property by exchange have 
been held not admissible to show the value of the 
property.®? 

[§ 130] bb. Auction Sales. The price obtained 
at a voluntary®® auction sale of land,®® or of an un- 


N. J.—Curley v. Jersey City, 83 N. 
J. L. 760, 85 A 197, 43 LRANS 985. 

N. Y.—Matter of Park, 142 App. 
Div. 665, 127 NYS 3879. 

Pay 1. Pennsylvania Schuylkill Val- 
ley R. Co. v. Ziemer, 124 Pa. 560, 17 
A 187; Pennsylvania, etc., Canal, ete., 
Co. v. ‘Bunnell, 2 WklyNC 633. 
rs wD re _—Howard v. Providence, 6 R. 

Wash.—State_ v. Do eyes County 


Super. Ct., 55 Wash. 64, 104 P 148. 
C65 Ui SPV. Freeman, 113 Fed. 
370; Providence, etc., Co. v. Wor- 


cester, 1b55 Mass. 35, oo NE 56; Cobb 
v. Boston, 112 Mass. 181. 

67. White v. anit BD ube R. Corp., 4 

ue (Mass.) 440 
Howe v. Howard, 158 Mass. 
278° ur) NE 528. 

69. In re Thompson, 127 N. Y. 463, 
28 NE 389, 14 LRA 52 [aff 1 Silv. Sup. 
389, 5 NYS 370]; In re New York, etc., 
R. Co., 151 App. Div. 50, 135 NYS 234. 

70. Senglaup v. Acker Process Co., 
421 App. Div. 49, 105 NYS 470; J. Pp. 

atkins Land Mortg. Co. v. Camp- 
bell, 98 Tex. 372, 84 SW 424 [rev (Tex. 
Civ. A.) 81 ‘SW 560]; Citizens’ Sav. 
Bank, ete., Co. v. Fitchburg Mut. F. 
Ins. Co., 87 Vt. 23, 86 A 1056. 

{a] The rental value of a building 
may be shown as tending to establish 
its actual cash value, and it is also 
proper to show that the rents re- 
ceived were what they should have 
been. Citizens’ Sav. Bank, etc., Co. 


--v. Fitchburg Mut. F. Ins. Co., 87 Vt. 


23, 86 A 1056. 

{b] Gross rental.—In determining 
the market value of property, an in- 
quiry as to the gross rental thereof, 
without also ascertaining the net re- 
ceipts, is not necessarily prejudicial. 
Sveiven v. Thompson, 110 Minn. 484, 
126 NW 131. 

{c] Net rental. —Where the vendor 
of land with a building thereon sought 
to enforce the contract after the de- 
struction of the building, upon the 
theory that the building was of no 
value, it was proper to show that the 
rent paid for the building was a net 
rent, the lessee paying taxes and in- 
surance. Conlin v. Osborn, 161 Cal. 
659, 120 P 755. 

{d] Improper testimony.—One tes- 
tifying in his own behalf as to rental 
value may not testify to what he had 
“undertaken to do with reference to 
renting this out.” In re Piercy, 168 
‘Cal. 750, 145 P 88. 

71. St. Louis, etc., R. Co. v. Brun- 
didge, (Ark.) 171 SW 859. 

72, Senglaup v. Acker Process Co., 
121 App. Div. 49, 105 NYS 470 (de- 


crease). 
73. Krebs v. Bambrick Bros. 
‘Constr. Co., 144 Mo. A. 649, 129 SW 


425; Golden v. Metropolitan El. R. 
Co., 1 Misc. 142, 20 ee ied Bischoff 
v. New York El. R. Gls NGewe 
Super, 211, 18 NYS 865 ote 38 °N. YY. 
257, 33 NE 1073 lh 

[a] Dissimilarity between the ad- 
jacent premises and the premises in 
question in respect of structures and 
kind of occupation is not an insuper- 
able objection to the evidence. 
Bischoff v. New York El. R. Co., 61 
N. be ee 211, 18 NYS 865 [aff 
138. NY. 257; 33 NE 1073]. 

74, Brush v. Manhattan R. Co., 
17 NYS 540. 

75. Hitchings v. Brooklyn El. R. 
Co., 6 Misc. 430, 27 NYS 132. 

76. Soper v. McClout, (Iowa) 87 
NW 724; Witmark v. New York Bl. 
R. Co., 149 N. Y. 393, 44 NE 78; Stuy- 
vesant v. New York El. R. Co., 4 App. 
Div. 159, 38 NYS 595; Hart v. Brook- 
lyn El. R. Co., 89 Hun 82, 35 NYS 41; 
Winters v. Manhattan R. Co., 15 Misc. 
8, 386 NYS 772. 

77. De Freitas v. Suisun City, 170 
Cal. 263, 265, 266, 149 P 553 (where 
it is said: “Gross income does not de- 
termine value. It might be all used 
up in expenses, in which case, upon 
the theory proposed, the land would 
be worthless, although its actual mar- 
ket value might be considerable. ... 
The amount of actual net revenue 
does not determine the value of land 
in every case. The revenue would 
vary according to the industry, skill, 
and wisdom of the person cultivating 
the land. . . The actual mar- 
ket value is the thing to be deter- 
mined and while net revenue should 
be considered, it does not in general 
furnish a conclusive test of such mar- 
ket value’’). 

78. Ft. Worth v. Charbonneau, 
(Tex. Civ. A.) 166 SW 387. 

79. International Agricultural 
. v. Abercrombie, 192 Ala. 50, 68 
3. 

80. Of personalty see infra §§ 
141, 151. 

Of similar or adjacent lands see 
infra XV. 

81. Iowa.—Beans_ v. 141 
Iowa 52, 117 NW 1091. 

Mich.—Engel v. Tate, 170 NW 105. 

N. J.—Wolff v. Meyer, 75 N. J. L. 
181, 66 A 959 [aff 76 N. J. L. 574, 70 
A 1103]. 

Pa.—Rea v. Pittsburg, etc., R. Co., 
229 Pa. 106, 78 A 73, 140 AmSR 721. 

Vt.—Belka v. Allen, 82 Vt. 456, 74 


A ot 
Wis.—Maxon v. Gates, 136 Wis. 270, 
116 NW 758. 

Can.—Toronto Suburban R. Co. v. 
Vovweabe 54 Can. S. C. 395, 34 DomLR 


[a] A sale of a portion may be 


Denny, 


shown as involving the owner’s esti- 
mate of value. Houston v. Western 


Washington R. Co., 204 Pa. 321, 54 
A 166. 
82. See cases supra note 81. 


83. Beans v. Denny, 141 Iowa 52, 
117 NW 1091. 

Time at which Mg relevant gene 
eo see infra § 1 

84 Beans v. Dee 141 Iowa 52, 
117 NW 1091. 

85. U. S—In re McAusland, 235 
Fed. 173. 

Ga.—Stark v. Cummings, 127 Ga. 
107 56 SE 130. 

Ill—West Spokie Drain. Dist. v. 
Dawson, 243 Ill. 175, 90 NE 377, 17 
AnnCas 776. 

N. J.—Holcombe v. Trenton White 
CityCo.,7 80 IN: cS. vgh aeons AMG rs 
[aff N. J. Eq. 364, 91 A 1061]. 

N. Y.—Clowes v. Dickenson, 9 Cow. 
NE ¥i¢403: 

ire gs leg hak v. Finley, 144 Pa, 
266, 22 A 70 

Te ox Rlekards v. Bemis, (Civ. A.) 
78 SW 239. 

{a] Execution sales.—(1) The 
amount for which land sold on execu- 
tion was not evidence of its value 
where it was shown that the bid was 
made by a young employee of the pur- 
chaser, and that, if its attorney had 
been present, the property would not 
have been bid to the amount that it 
was. Rickards v. Bemis, (Tex. Civ. 
A.) 78 SW 239. (2) A sheriff sued for 
the value of property sold by him on 
execution is not entitled to show the 
amount realized at the sale. Sweigert 
v. Finley, 144 Pa. 266, 22 A 702. 

{b] Prices realized at a tax sale 
are inadmissible, it appearing that 
they are less than the prices obtained 
at other public sales. Stark v. Cum- 
mings, 127 Ga. 107, 56 SE 130. 

[c] ‘The consideration paid for the 
property of a corporation at a forced 
sale made with a view to reorgani- 
zation cannot be regarded as con- 
clusive of its value. In re Alldred, 
229 Pa. 632, 79 A 143 (where it does 
not appear of what the property con- 
sisted). 

{d] sale in part payment of debt.— 
Evidence of the price paid for land 
purchased from an insolvent in part 
payment of an existing debt is not 
admissible on the question of value 
and damages in proceedings to con- 
demn the land. Lanquist v. Chicago, 
200 Till. 69, 65 NE 681. 

86. Pittsburg, etc., R. Co. v. Gage, 
286 Ill. 213, 121 NE 582 

87. Hibbets v. Threlkeld, 137 Iowa 
164, 114 NW _ 1045. 

88. Forced sales see supra § 129. 

89. D. C.—Hazleton v. Le Duc., 10 
App. 379. 
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divided interest therein,®° is admissible as some evi- 
dence of the value of the land, in the absence of proof 
of imposition or mistake,®? and is good evidence that 
the land is worth as much as was paid for it. Such 
evidence should, however, be accompanied by evi- 
dence of the relative condition of the property at the 
time of sale and at the time in dispute.°? Where 
the land is bid in by the owner, the price is not ad- 
missible on the issue of value.®* 

{§ 131] (j) Insurance.°> The amount of insur- 
ance placed on a building furnishes no direct evidence 
of its value,®° but the issuance of insurance policies 
by an agent, or the allowance of additional coneur- 
rent insurance by him, may indicate an estimate of 
the value, inconsistent with that testified to by him, 
and under those circumstances the amount of the in- 
surance may be elicited for impeachment purposes.®? 

[§ 132] (3) Time at Which Value Relevant.°* 
Evidence on an issue as to the value of real estate, 
in order to be competent, must relate to the time as 
of which the value of the property is to be deter- 
mined,®? or to atime so near thereto that it may 
reasonably throw light upon the value at such time,’ 
and evidence of value at a time considerably before? 
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[§§ 130-134 


or after® the time to which the controversy relates 
is incompetent, unless it also appears that the value 
has remained the same.* 

[§ 133] c. Personal Property—(1) Actual or 
Intrinsic Value—(a) When Admissible. As a gen-: 
eral rule market value rather than actual or intrinsic 
value governs in cases where the value of personal. 
property is involved,® and it is usually considered 
that actual or intrinsic value can be shown only 
where the property has no market value. Where, 
however, the property in controversy has no market 
value, other evidence inust necessarily be resorted to 
to prove its value,’ and it has been considered that 
where goods are kept for use and not for sale, their 
actual value may be shown without first showing that 
they have no market value.® 

[§ 134] (b) How Proved—aa. In General. 
Where an_article has no market value the jury may 
consider what. would have contributed to make the 
market price if there had been one. The condition 
of the property as it existed sufficiently near the time: 
embraced in the issue to afford a reasonable ground 
for belief that it remains the same,® or has changed. 


Mass.—Brady v. Finn, 162 Mass. 
260, 38 NE 506. 
ao .—Thornton v. Campton, 18 N. 

N. Y.—Huntington v. Attrill, 118 N. 
Y. 365, 23 NE 544; Knickerbocker L. 
Ins. Co. v. Neilson, 78 N. Y. 137, 7 Abb 
NCas 170. 

N. C.—Wyait v. Seaboard Air Line 
R. Co., 156 NY C. 307, 72 SE 383. 

{a} Such evidence is superior to 
the opinions of experts.—Hazzard’s 
Est., 6 Pa. Co. 637. 

90. aren ae Portsmouth, etc., R. 
Coro: Nive. 

91. Pups Vv. Campton, 18 N. H. 
20; Huntington vy. Attrill, 118 N. Y. 
865, 23 NB 544. 

Mi Thornton v. Campton, 18 N. H. 

93. Brady v. Finn, 162 Mass. 260, 
38 NE 506. 

94 Chicago Sanitary Dist. v. Cor- 
neau, 257 Ill. 93, 100 NE 517 (parti- 
tion sale, the property being bid in 
by the owners of all except a very 
small interest). 

$5. On personalty see infra § 144. 

96. Union Pac. R. Co. v. Lucas, 136 
Fed. 374, 69 CCA 218; Holmes v. Riv- 
ers, 145 Towa 702, 124 NW 801; Man- 
Oe ie McClure, 168 Mo. A. 533, 154 

97. Holmes v. Rivers, 145 Iowa 702, 
124 NW 8 

ce Men onmans of witnesses generally 
see Witnesses [40 Cye 2555 et seq]. 

98. In case of personalty see infra 


§ 154, 
See cases infra notes 1-3. 

1. Ga.—Bowden v. Achor, 95 Ga, 
243, 22 SH 254. 

Kan. eee v. Lehman, 52 Kan. 
227, 34 P 745 

Mich.—Abell v. Munson, 18 Mich. 
306, 100 AmD 165. 

Mass.—Sievel v. Thern, 229 Mass. 
172, 118 NE 254. 

Mo.—Hosher v. Kansas City, etc., R. 
Co., 60 Mo. 303. 

N.’ Y.—Hadden v. Metropolitan El. 
R. _Co., 75 Hun 63, 26 NYS 995. 

N. é.—Wyatt v. Seaboard Air Line 
RCo, LaGINE (Co'30'2, (815,272) Seco. 

Tex. "Martin Vv. Ince, (Civ. A.) 148 
SW 1178; Sullivan v. Missouri, etc., 
are Co., 29 Tex. Civ. A. 429, 68 sw 

“Tt is true that in estimating value 
as an element of damage, the jury is 
restricted to the time of the injury, 
as his Honor held, but a witness may 
speak of value at other times as bear- 
ing on the value when the injury oc- 
curred.” Wyatt v. Seaboard Air Line 
Re Co..supra. 

2. Ark.—St. Louis, etc., R. Co. v. 
Brundidee, 171 SW 859. 

Cal.—Strait v. Wilkins, 23 Cal. A. 


(OES BI) 422 hi lal 

Ill.—Chicago v. Lederer, 274 Ill. 
584, 113 NE 883. 

Pea eats v. Swofford, 180 SW 

Or.—Oregon R., et Co. v. East- 
lack, 54 Or. 196, 102 3 1011, 20 Ann 
Cas 692. 

Pa.—Soisson v. Connellsville School 
Dist., 104 A 892. 

Tex.—Diltz v. Dodson, (Civ. A.) 207 
SW 356. 

{a] Evidence has been rejected 
where relating to a time: (1) Two 
and one-half years before. Portland 
v. Tigard, 64 Or. 404, 129 P 755, 130 
P 982. (2) Three and one-half years 
before. Chicago Sanitary Dist. v. 
Corneau, 257 IH. 93, 100 NE 517 (par- 
tition sale). (3) Twenty years be- 
fore. Central Georgia Power Co. v. 
Stone, 139 Ga. 416, 77 SE 565 

3. Kuhn v. Eppstein, 239 Tl. 555, 
88 NE 174; Baltimore, etc., R. Co. v. 
Kahl, 124 Md. 299, 92 A 770; Myers 
v. Bender, 46 Mont. 497, 129 P 330, 
AnnCas1916E 245; Llewellyn v, Sun- 
ayaide Coal Co.,.225.Pa, 291, 99 A 
86 


[a] Mining lease.—The actual 
value of a mining lease is not shown 
by evidence of what a subsequent 
lease of the same tract brought at 
a sale four or five years later. Pit- 
Pee v. Ball, 140 Mo. A. 389, 124 SW 

4 Norton v. Lea, (Tex. Civ. A.) 
170 SW 267; Martin v. Ince, (Tex. 
Civ. A.) 148 SW 1178. 

5. Felker v. Hyman, (Tex. Civ. A.) 
1ee SW 1128. See also Damages § 

6. Worrall v. Des Moines Retail 
Grocers’ Assoc. 157 Iowa 385, 138 NW 
481; Galveston, etc., R. Co. v. Pat- 
terson, (Tex. Civ. A.) 173 SW 273; 
Chicago, etce., R. Co. v. Rogers, 61 
Tex. Civ. A. 603, 129 SW 1155; Gal- 
veston, etc., R. Co. v. Levy, 45 Tex. 
Civ. A. 373, 100 SW 195. See also 
Damages § 197. 

fa] If there is a controverted is- 
sue as to whether or not the article 
has a market value then evidence is 
admissible to show intrinsic or actual 
value. Felker v. Hyman, (Tex. Civ. 
A.) 185 SW 1128. 

7, U. S—Henry v. North Ameri- 
can R. Constr. Co., 158 Fed. 79, 85 
CCA 409; Crichfield v. Julia, 147 Fed. 
(Hayy ea hte CCA 297 [certiorari den 2038 
U. S. 593, 27 SCt 781, 51 L. ed. 332]; 
Nelson v. Killingley Wirst Nat. Bank, 
69 Fed. 798, 16 CCA 425. 
gate che Ae v. Stanton, 99 Mass. 

Minn.—Redding v. Godwin, 44 
Minn. 355, 46 NW 563. : 

Mo.—Moffitt v. Hereford, 132 Mo. 


nie 34 SW 252. 
Y.—Industrial, etc., 
Tod. 180 N. Y. 215, 73 NE 
Oh.—State v. Carpenter, 51 Oh. St. 
83, 37 NE 261, 46 AmSR 556. 
Or.—Smith vy. Hurley, 73 Or. 268,. 
L439P 232 
Tex.—San Antonio, etc., Co: 
Schwethelm, (Civ. A.) 186 Ow atae 
International, etc., R. Co. v. Williams, 
(Civ. A.) 175 SW 486; Houston, etc., 
es v. Crowder, (Civ. A.) 152 SW 
“The fact, however, that there was. 
no sufficient proof of market value 
was not an insuperable obstacle to. 
the making of a fair valuation. It 
was clearly proper to introduce evi- 
dence tending to show the intrinsic 
value of the shares.” Virginia v. 
West Virginia, 238 U. S. 202, 213, 35 
SCt 795, 59 L. ed. 1272 (railroad 


stock). 
Corporate stock.—Proof of 


Trust v. 
E 7. 


[a] 
its actual worth is admissible if it 
has no market value. Morrill v. Bent- 
ley, (lowa) 126 NW 155. 

[b] Value to owner.—In a suit 
for the value of converted property, 
plaintiff was entitled to testify as: 
to what the property was worth to 
her. McCarthy v. Blackwell, (Tex. 
Civ. A.) 162 SW 1163. 

8. Kimball v. Betts, 99 Wash. 348,. 
169 P 849 (household goods wrong- 
fully converted). 

9. Fla.—Waterson v. Seat, 10 Fla. 


326. 
Ga.—Hunt v. Hardwick, 68 Ga. 100; 
137 


McLaren v. Birdsong, 24 Ga. 265. 

Mass.—McAvoy v. Wright, 
Mass. 207; White v. Springfield Mut. 
F. Assur. Co., 8 Gray 566. 

Mich.—Leder v. National Union F. 
Ins. Co., 175 Mich. 470, 141 NW 646. 

Minn.—McLennan v. Minneapolis, 
eles El. Co., 57 Minn. 317, 59 NW 

Pa.—Laubaugh v. ee i R. 
Cos; id Pa. Super. 247, 25 

S. D.—Arneson v. eroae 34 8. D. 
201, 147 NW 982. 

Tex.—Felker v. Hyman, (Civ. A.) 
135 SW 1128; Keipp v. State, 51 Tex. . 
Cr. 417, 108 SW 392. 

“Where the value of the property 
destroyed is the criterion of the 
amount of damages to be awarded and 
the property destroyed has no mar- 
Ket value at the place of its: de- 
struction, then all pertinent facts 
and circumstances are admissible in 
evidence that tend to establish its 
real and ordinary value at the time 
of its destruction, such facts as will 
furnish the jury, who alone determine 
the amount, with such relevant data . 
as will enable them reasonably and 
intelligently to arrive at a fair value; 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 134-137] 


only to an extent which can be definitely estimated,1° 
and actual elements of its value, ineluding proof of 
its cost,’* and of the uses to which it is naturally 
adapted'® may be laid before the jury, although the 
purpose for which goods are to be used is not ordi- 
narily the best test of their value.14 
similar property may be shown, provided the nature 
and amount of the differentiation, if any, can be 
shown with reasonable certainty ;16 and the jury may 
under like conditions gain information from an in- 
Where the value of 
a number of articles is in issue, it is not improper to 
admit evidence of the value of the property in gross 
without requiring a valuation of each article sepa- 
rately.'* The evidence must be specific; testimony as 
to value, based on averages, will not be received.19 


spection of similar articles.17 


EVIDENCE 


is admissible.?2 


The value of [§*136]'.ce: 


[§ 137] 


[§ 135] bb. Second-Hand Property. The value of 


to this end the original cost of the 
property, the manner in which it 
had been used, its general condition 
and quality and percentage of its 
depreciation since its purchase or 
erection, from use, damage, decay or 
Otherwise, are all elements of proof 
to, be submitted to the jury to aid 
them in ascertaining its value.” 
Laubaugh v. Pennsylvania R. Co., sue 


pra. 

10. Yater v. Mullen, 23 Ind. 562. 

11. Cal.—Otten v. Spreckels, 24 
Cal. A. 251, 141 P 224. 

Fla.—Sullivan v. Lear, 23 Fla. 463, 
2S 846, 11 AmSR 388. 

Tll.—Ohio, etc., R. Co. v. Stribling, 
esr tile AT: 

Iowa.—Morril v. Bentley, 126 NW 
155; Nosler v. Chicago, etc., R. Co., 
73 Iowa 268, 34 NW 850. 

Miss.—Richmond, etce., R. Co. Vv. 
Chandler, 13 S 267. 

Mo.—Moffitt v. Hereford, 132 Mo, 
513, 34 SW 252. 

N. J.—Columbia Delaware Bridge 
Co. v. Geisse, 35 N. J. L. 474 [aff 36 
IN bed lod Weel 

Tex.—San Antonio, ete., R. Co. v. 
Schwethelm, (Civ. A.) 186 SW 414; 
Gulf, ete., R. Co. v. Maetze, 2 Tex. 
A. Civ. Cas. § 631; Galveston, etc., R. 
Ce, v. Waison, 1 Tex. A. Civ. Cas. § 

3. 

“When goods of this character 
{household goods] are destroyed, a 
proper method of arriving at their 
value at the time of loss is to take 
into consideration the cost of the 
articles, the extent of their use, 
whether worn or out of date, their 
condition at the time, etc.” Wells v. 
Williams, (Tex. Civ. A.) 71 SW 314, 
315 


fa] Growing crop.—(1) A witness 
may give in detail the cost of plant- 
ing, cultivating, harvesting, and 
marketing, and the probable yield, 
and its market value. Galveston, 
ete., R. Co. v. Parr, 8 Tex. Civ. A. 280, 
28 SW 264. (2) Evidence as to the 
probable cost, including that of the 
use of the land to bring the crops to 
the condition in which they were at 
the time of their destruction, and as 
to what the reasonable probability 
was as to the maturity of such crops 
and the amount of the same _ that 
would be matured, is admissible as 
tending to show what the value of 
the crops was when _ destroyed. 
Chicago v. Dickman, 105 Tl. A. 209. 

fb] Rose bushes.—Plaintiff could 
testify as to the number of roses 
raised per bush and the value per 
blossom. Southwestern Portland Ce- 
ment Co.-v. Kezer, (Tex. Civ. A.) 174 
Sw 661. - 

[ec] What a person uniformly 
earned from a newspaper route may 
be considered on the question of its 
value. Otten v. Spreckels, 24 Cal. A. 


41 P 224. ; 
ane State, 39 S 830; 


12. Ala.—Moss v. 
Kates Transfer, etc., Co. v. Klassen, 


6 Ala. A. 301, 59 S 355. 


Fla.—J Aer ip teaiban Co. v. 
Jones, 34 Fla. 286, 
Ga.—Hutcherson v. Hewitt, 142 


Ga. 262, 82 SE 643. 


Mich.—Leder v. National Union F. 


“Ri: Co., 


Ins. Co., 175 Mich. 470, 141 NW 646. 

Minn.—Schall v. Northland Motor 
Car Co., 123 Minn. 214, 143 NW 357. 

Mo.—Conner vy. Missouri Pac. R. 
Co., 181 Mo. 397, 81 SW 145; Utz v. 
Orient Ins. Co., 139 Mo. A. 552, 123 
SW 538. 

N. H.—Whipple v. Walpole, 10 N. 
H. 130. 

N. M.—Melini v. Freige, 15 N. M. 

455, 110 P 568. 
N. Y.—Jelalian v. New York, etc., 
134 App. Div. 381, 119 NYS 
1386; Todd v. Gamble, 67 Hun 388, 21 
NYS 739. 

Or.—Dakin v. Queen City F. Ins. 
Co:, 59 Ork269, WA79Pi 419: 

Tenn.—Memphis v. Kimbrough, 12 
Heisk. 1338. 

Tex.—Texas Warehouse Co. v. Im- 
perial Rice Co., (Civ. A.) 164 SW 
396; Galveston etc., R. Co., v. Levy, 
45 Tex. Civ. A. 378, 100 SW 195. 

Wis.—Schacht v. Oriental Storage, 
ete., Co., 155 Wis. 121, 143 NW 1058. 

[a] Such evidence is more readily 
received when there is no other avail- 
able evidence of value. Schacht v. 
Oriental Storage, ete., Co., 155 Wis. 
121, 148 NW 1058. 

[b] Such evidence is competent 
to show that goods were of some 
value, although not to show what 
such value is. Melini v. Freige, 15 
IN... M. 455, 110 P 563: 

[c] Absence of market value need 
not be made an issue in order to ad- 
mit proof of cost. Pennington v. 
Redman Van, etc., Co., 84 Utah 223, 
Cyt re earls: 

[ad] Where articles have an es- 
tablished and regular market price 
shown by current sales, testimony 
as to the cost of making them is ir- 
relevant, unless the market price 
has been infiated by unfair methods. 
Wagoner Undertaking Co. v. Jones, 
134 Mo. A. 101, 114 SW 1049. 

[e] Cost not conclusive as to 
value.—Doll v. Hennessy Mercantile 
Co:, 33 Mont, 80, 81 P 625. ; 

Price paid see infra § 140. 

18. Nosler v. Chicago, etc., R. Co., 
73 Iowa 268, 34 NW 850. 

[a] The value of the use of 
articles which have no market value 
may be shown. St. Louis South- 
western R. Co. v. Benjamin, (Tex. 
Civ. A.) 161 SW 379. 

14. Stevens v. Springer, 23 Mo, A. 
aT. 

15. Foster v. Ward, 75 Ind. 594: 
Cross v. Wilkins, 43 N. H. 332;. Dean 
v. Van Nostrand, 101 N. Y. 621, 4 
NE 134; International, etc., R. Co. v. 
Williams, (Tex. Civ. A.) 175 SW 486. 

fa] At distant places.—General 
similarity in conditions being shown, 
the value of personal property withe 
out definite market value may be 
proved as it existed in property of 
the same kind about the time in 
question, although at a considerable 
distance. Foster v. Ward, 75 _ Ind. 
£94 (twelve miles); Cross v. Wilkins, 
43 N. H. 332 (ten miles). 

{b] Substitutionary evidence re- 
jected.—The inquiry being as to the 
value of an identified chattel, direct 
evidence of such value is considered 
primary, while evidence of the value 
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second-hand property is established in the same way 
as that of other property without market value;?° 
and accordingly evidence of its cost, its market price 
when new, and its usefulness and present condition, 


Tests of Value—(aa) Appraisals.22 
Evidence of estimates in an appraisal of property 
made by one whose action does not legally affect the 
party against whom the evidence is offered is incom- 
petent,?* even if the appraisal is officially made ;24 
but where an appraisal can be deemed the act of a 
party, its results are admissible against him.?5 

(bb) Assessments.?® 
taxation is not competent evidence of the value of 
personalty,?” unless it is based on a statement furn- 
ished by the owner, in which ease it is admissible 


An assessment for 


of similar articles is in a sense sec- 
ondary; and if in the opinion of the 
court secondary evidence is being 
offered by a party in lieu of primary 
evidence which it is in his power to 
produce, it may_properly be rejected. 
Atchison, etc., R. Co. v. Harper, 19 
Kan. 529. 

16. Denver Onyx, etc., Mfg. Co. v. 
Reynolds, 72 Fed. 464, 18 CCA 638; 
Latham v. Shipley, 86 Iowa 543, 53 
NW 342; Blanchard v. New Jersey 
Steamboat Co., 59 N. Y. 292. 

17. Cuebas v. Klein, 61 NYS 923. 


Inspection generally see infra 
XVIII. 
He Keegan v. Harlan, 134 Ill. A. 


19. W. A. Fraser Co. v. Chicago, 
etcen R.e Cos; 85. lly A 4557 Gny an 
action for loss of grain in transit on 
various shipments made by plaintiff 
during a period of eight years, the 
value of the grain lost cannot be 
shown by testimony as to a compu- 
tation made by the witness by mul- 
tiplying the total loss in each of the 
shipments by the average of the 
prices obtained for the grain which 
was delivered on the several dates 
when it was delivered). 

20. Strothers v. McFarland, (Mo. 
A.) 194 SW 881, 885 [cit Cyc]; Haw- 
ver v. Bell, 141 N. Y. 140, 36 NE 
6; Bird v. Everard, 4 Misc. 104, 22 
NYS 1008. 

21. Kates Transfer, etc., Co. v. 
Klassen, 6 Ala. A 301, 59 S 355; Luse 
v. Jones, 39 N. J. L. 707; Jones v. 
Morgan, 90 N. Y. 4, 48 AmR, 131; 
Galveston, ete., R. Co. v. Wallraven, 


(Tex. Civ. A.) 160 SW 116; Wells v. 

22. Of realty see supra § 121. 

23. Ala.—Roswald v. Hobbie, 85 
v. Brown, 20 Ala. 510. 

Ark.—Lawson v. State, 10 Ark. 28, 

Towa.—Flannigan 
Iowa 5138, 9 NW 381 

j Wooster, 8 
Mise. 29, 28 NYS 654. 

Wis.—Watkins v. Page, 2 Wis. 92. 
155 Ala. 311, 46 S- 583; Wright v. 
Quirk, 105 Mass. 44. 

42 App. 
@D..2C5) 
1916B 126; Tydings v. Farrington 
Evans, 113 Mass. 538. 

[a] An appraisal made by agree- 
Evans, 113 Mass. 588. 

{b] “An appraisement is merely 
property, and may be accepted in the 
absence of better evidence.” Rup- 


Williams, (Tex. Civ. A.) 71 SW 314. 
Ala. 73,°4 S 177, 7 AmMSR 23; O’Neal 
50 AmD 238. 
v. Althouse, 56 
N. Y.—Brewster v. 
24. National, etc., R. Co. v. Garth, 
25. Ruppert v. McArdle, 
392, URA1915C 846, AnnCas 
Auto. Co., 189 Ill./A. 387; Brigham v. 
ment is admissible. Brigham  v. 
prima facie evidence of the value of 
pert v. McArdle, 42 App. (D. C.) 392, 


enn LRA1915C 846, AnnCas1916B 
126. 
26. Of realty see supra § 122. 


27. Nashville, ete., R. Co. v. Garth, 
155 Ala. 311, 46 S 588; American 
Steel, etc., Plate Co. v. Bilter, 200 
Tll. A. 175; Kelley v.. People’s Nat. F. 
Ins. Co., 181 Ill. A. 142 [aff 262 Ill. 
158, 104 NE 188, 50 LRANS 1164]; 
Matter of Fajardo, 7 Porto Rico Fed. 
558. 
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against him,?® but not in his favor,?9 his statement 
being regarded as in the nature of an admission.°®° 

(cc) Offers to Buy.*? 
some authorities offers to buy personal property at a 
price named, made in good faith and rejected by the 
owner, are competent as evidence of value,*? although 
On the other hand, however, there 
is considerable authority for the view that offers to 
buy personal property cannot be shown on an issue 
as to its value,?* and it would seem clear that this 
must be the rule where the offer was burdened with a 
condition®® or was made at a period a considerable 
time before that at which the value is in issue.°° The 


[§ 138] 


not conclusive.*? 


EVIDENCE 


subject. 
[§ 139] 


According to 


[§ 140] (ee) 


distinetion based on the purpose for which the evi- 


28. Ohlwine v. Pfaffman, 52 Ind. 
A. 357, 100 NE 777 [foll Kluge v. 
Ries, (A.) 117 NE 262]. 


29. Burdick v. Valerius, 172 Ill. 
A. 267. 
30. Admissions generally see in- 


fra §§ 323-506. 

31. As evidence of market value 
see infra § 150. 

Realty see supra § 123. 

32. Cal.—Otten v. Spreckels, 24 
Cal, A. 251, 141 P 224. 

Ga.—Hinson v. Cook, 17 Ga. A. 395, 
87 SE 154; Georgia, etc., R. Co. v. 
Spivey, 14 Ga. A. 157, 80 SE 678. 

Tll.—Chicago Sanitary Dist. v. 
Boening, 267 Ill. 118, 107 NE 810. 

Ind.—Gatling v. Newell, 9 Ind. 572. 

Iowa.—Rottlesberger v. Hanley, 
155 Iowa 638, 186 NW 776. But see 
infra note 34. 

Mo.—Martin v. Bunker-Culler Lum- 
ber Co., 167 Mo. A. 381, 151 SW 984. 

Wash. — German-American State 
Bank v. Spokane-Columbia_ River R., 
etc., Co., 49 Wash. 359, 95 P 261. 

{a] As regards damages from loss 
of profits through defendant’s breach 
of contract to furnish timber for 
plaintiff to manufacture into hubs to 
sell, the price at which another had 
contracted to buy the hubs of plain- 
tiff is some evidence of their market 
value. Martin v. Bunker-Culler Lum- 
ber Co., 167 Mo. A. 381, 151 SW 984. 

33. Otten v. Spreckles, 23 Cal. A. 
251, 141 P 224; Morril v. Bentley, 
(iowa) 126 NW 155. 

[a] Newspaper route.—In an ac- 
tion for breach of a contract to main- 
tain a newspaper route, the fact that 
plaintiff was offered certain sums for 
certain subdivisions of the route, 
while admissible as some evidence of 
value, did not furnish the true, or 
even an approximately satisfactory 
test of its true value; and evidence 
that the newspaper procured a pur- 
chaser of the territory willing to pay 
plaintiff five thousand dollars, a sum 
which defendant estimated to be the 
actual value of the route, while atd- 
missible on the question of value, 
was only of equal evidentiary force 
with plaintiff’s evidence of offers of 
specified sums for subdivisions of 
the route, and was not a satisfactory 
test of actual value. Otten v. 
Spreckles, 23 Cal. A. 251, 141 P 224. 

34 Morril v. Bentley, 150 Towa 
677, 684, 1830 NW 734, 126 NW 155 
(but see supra note 32); Stanley v. 
Sumrell, (Tex. Civ. A.) 163 SW 697; 
Municipal Pav. Co. v. Donovan Co., 
(Tex. Civ. A.) 142 SW 644. 

“Tt is not competent to prove value 
by offers made by prospective pur- 
chasers alone. While an offer to 
sell may in some cases be an indica- 
tion of value, we know of no cases 
holding that an offer to buy at a cer- 
tain price is competent evidence of 
value.” Morril v. Bentley, supra. 

[a] A bid at a public auction is 
not admissible. Leavitt v. Lusch, 
192 Ill. A. 504. 

85. Swank v. Elwert, 55 Or. 487, 
500, 105 P 901 (in an action by a ten- 
ant against a landlord for conversion 
of the tenant’s furniture by selling 
the furniture -to enforce the land- 
lord’s lien for rent, evidence that the 
tenant had an offer of a stated amount 


for the furniture sold by the land- 


lord, but that the landlord would not 
transfer the lease, is inadmissible to 
prove the value of the furniture. The 
court said: “Assuming, without de- 
ciding, that an unconditional, bona 
fide offer to purchase would be com- 
petent evidence of value, yet this 
was not such an offer. It was bur- 
dened with the evident condition that 
the purchaser was willing to give 
the amount stated, provided she also 
received an assignment of the lease, 
and was permitted to make continued 
use of the property in the building 
where previously it had been used by 
plaintiff. This is not evidence of a 
market value, but of value for a par- 
ticular use’’). 

36. Tennessee Coal, etc., R. Co. v. 
State, 141 Ala. 108, 37 S 433. 

“The circuit court erred in receiv- 
ing evidence to the effect that one 
Tate, two years before the dog was 
killed, had offered plaintiff one hun- 
dred dollars for it.” Southern R. Co. 
v. Parnell, 142 Ala. 146, 147, 37 S 925. 

Time at which value relevant gen- 
erally see infra § 15 

87. See supra § 108. 

28. As evidence of market value 
see infra § 150. 

Realty see supra § 124. 

39. N. Y.—Rau v. Seidenberg, 53 
Misc. 386, 104 NYS 798. 

Or.—Bridenstine v. Gerlinger Mo- 
tor Car Co., 86 Or. 411, 168 P 73, 922. 

S. D.—Bailey v. Walton, 24 S. D. 
118, 123 NW 701. 

Tex. Roa ne v. Sumrell, (Civ. A.) 
163 SW 69 

oat meters v. McPhadden, 75 
ri apis 525, 1385 P 26, AnnCas1915C 

But see Morril v. Bentley, 150 Iowa 
677, 1830 NW 734, 737 (where it is 
said that ‘‘An offer to sell may in 
some cases be an indication of 
value’). 

{a] Advertisements by brokers of- 
fering corporate stock for sale at 
specified prices is not evidence of its 


value. Peters v. McPhadden, 75 
neg 2 525, 135 P 26, AnnCasi915C 
[b] Mere willingness to sell at a 


certain price is no evidence of value. 
Rowan v. Sussdorff, 147 App. Div. 
673, 132 NYS 550. 

[ec] Other property.—‘‘Testimony 
as to the price at which the owners 
of other corn had offered it for sale 
was also incompetent.” Stanley v. 
Sumrell, (Tex. Civ. A.) 1638 SW 697, 
700. To same effect Sullivan v. Mis- 
souri, etc., R. Co., 29 Tex. Civ. A. 429, 
68 SW 745. 

40. Gloster Compress, etc., Co. v. 
Gloster, 115 Miss. 578, 76 S 550; Smith 
v. Hurley, 73 Or. 268, 143 P 1123. 

Admissions generally see infra §§ 
323-506. 

41. For realty see supra § 127. 

42. Conn.— Rosenstein v. Fair 
Haven, ete., R. Co., 78 Conn. 29, 60 A 
1061. 


Mo.—Harmon v. Stuyvesant Ins. 
Co., 170 Mo. A. 309, 156 SW 87; Miller 
v. Bryden, 34 Mo. A. 602. 

Y.—Peyser v. Lund, 89 App. Div. 
195, 85 NYS 881; Kern v. Strauss, 
169 NYS 460. See also Peyser v. 


(dd) Offers to Sell.3® 
a certain price, no sale being actually consummated, 
are not evidence of value,®® except: against the person 
making the offer, as an admission.*° 
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dence is offered, which has already been suggested,?7 
may go to reconcile the conflict of authority on. this 


Offers to sell at 


Price Paid.41 While the price 


which the owner of personalty paid for it does not, 
by itself, furnish a satisfactory test of value,# it is a 
circumstance to be weighed in connection with other 
evidence,** provided the time of the purchase is suf- 
ficiently near to the time at which the value is rele- 


(holding that proof that plaintiff 
paid a certain sum to the owners for 
loss of goods stolen while in his pos- 
session was not proof of their value); 
Crawford v. General Storage, etc, 
Co., 129 NYS 34 (holding that where 
plaintiff, a truckman, claimed to have 
stored a wagon and goods in defend- 
ant’s livery stable for compensation, 
and that some of the goods were lost 
through defendant’s negligence, evi- 
dence of the amount plaintiff was re- 
quired to pay to the consignee of the 
goods was incompetent to show the 
Roe of the goods, as against defend- 
ant). 

Tex.—Municipal Pav. Co. v. Dono- 
van Co., (Civ. A.) 142 SW 644; St. 
Louis ete., R. Co., v. Blocker, (Civ. 
A.) 138 SW 156; Edwards v. Mayes, 
(Civ. A.) 186 SW 510; Chicago, ete., 
R. Co. v. Rogers, 61 Tex. Civ. A. 603, 
129 SW 1155; Texarkana, ete., R. Co. 
y. Neches Iron Works, 57 Tex. Civ. 
A. 249, 122 SW 64; Gulf, ete.,..a Co. 
v. Jackson, (Civ. A.) 86 SW 47 [rev 
on other grounds 99 Tex. 343, 89 SW 
968]. See also Gresham v. Harcourt, 
(Civ. A.) 75 SW 808 (holding, in an 
action by the administratrix of a de- 
ceased partner for an accounting, 
that a contract by which defendant 
sold to a third person an undivided 
half interest in the partnership prop- 
erty was not admissible on the ques- 
tion of the value of the property 
when the contract was made). 

Wash.—Abrahamson vy. Cummings, 
65 Wash. 385, 117 P 709. 

[a] Similar property.—In an ac- 
tion to recover the reasonable value 
of stone claimed by plaintiff to have 
been ordered by defendant after a 
contract for other stone had been 
made, and claimed by defendant to 
have been furnished under the con- 
tract, evidence as to what defendants 
paid under other contracts for sim- 


ilar stone is not admissible. Nugent 
v. Armour Packing Co., (Mo. A.) 81 
Sw_ 506. 

43. Ariz—Warren Co..v. Hanson, 
17 Ariz. 252,,150 P 238. 


Cal.—Kirstein v. Bekins Van. etc., 
Co., 27 Cal. A. 586, 150 P 999; Otten 
Be PBreckols; 24. CalavAve 2b. 1415 


Conn.—Rosenstein v. Fair Haven, 
etc., R. Co., 78 Conn. 29, 60 A 1061. 
Ga.—Atlanta Baggage, ete., Co: v. 
Mizo, 4 Ga. A. 407, 61 SE 844. 
Tll.—Euston v. Erie R. Co., 147 Ill. 
A. 594, 
Ind.—Wulschner-Stewart Music Co., 
55 Ind. A. 208, 103 NE 665. 
Iowa.—-Carnego v. Crescent Coal. 
Co., 164 Iowa 552, 146 NW 388, Ann- 
Cas1916D 794; State v. Jackson, 128 
Iowa 548, 105 NW 51. 
Ky.—Cherry v. Christian County, 
146 Ky. 330, 142 SW 726. 
Mass.—Schneider v. Hayward, 121 
NE 76. ' 
Minn.—Greenhut Cloak Co. v. 
Oreck, 130 Minn. 304, 153 NW 618. 
Mo.—Johnson v. Springfield Ice, 
ete., Co., 143 Mo. A. 441, 127 SW 692. 
Mont.—Columbus State Bank v. 
Erb. 50 Mont. 442, 147 P 617; Osmers 
v. Furey, 32 Mont. 581, 81 P 345. 
N. H.—Carr v. Moore, 41 N. H. 181. 
N. J.—Farnsworth v. Miller, 74 N. 


Lund, 89 App. Div. 195, 85 NYS 881|J. L. 599, 70 A 1100. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 140-143] 


‘ vant ;** and it has even been said that the price paid 
for property is entitled to great weight in determin- 
ing its value,‘ although not conclusive evidence 

The question of the admission of such 

evidence is to be determined by considerations in- 

volving the exercise of a sound discretion, under all 
the cireumstances,*? and the evidence is more readily 
received when other evidence of value is apparently 


thereof.*é 


unavailable.*8 


[§ 141] (ff) Sales*°—aaa. 


absence of other evidence.®? 
[§ 142] bbb. Auction Sales. 


N. Y.—Peo. v. 

210 N. Y. 456, 104 NE 952 [mod 158 
App. Div. 251, 148 NYS 148, and rearg 
den 211 N. Y. 533 mem, 105 NE 1095 
mem]. 

N. Gaosret v. Horne, 97 N. C. 
268, 2 SH 224 

Okl1.—St. Louis, Otc, mite COSY: 
Mounts, 44 Okl. 359, 144 P 1036. 

Or.—Dakin v. Queen City F. 
‘Co., 59 Or. 269, 117 P 419. 

Ss. Orca a ae v. Atlantic Coast 
Line R. Co., 79 S. C. 250, 60 SE 692. 

S. D.—Moulton v. Globe Mut. Ins. 
‘Co., 36 S. D. 339, 154 NW eee 

Tex.—Galveston, etc., Co. 
Patterson, (Civ. irs ‘SW 273: 
Texas Warehouse Co. v. Imperial 
Rice Co., (Civ. A.) 164 SW 396; Hous- 
ton ete., Co. v. Crowder, (Civ. A.) 152 
SW 183; Chicago etc., R. Co. v. Rog- 
ers, 61 Tex. Civ. A. 603, 129 SW 1155; 
Gulf, ete., R. Co. vy. Anson, (Civ. A.) 
82 SW 785. 

Utah.—Smith v. Mine, etc., Supply 
Co., 32 Utah 21, 88 P 683. 

Vt.—Griffin v. Martel, 77 Vt. 19, 58 
A 788. 

Wis.—Maas v. Chicago, ete, R. 
Co., 156 Wis. 44, 145 NW 176; Allen v. 
Chicago, etc., R. Co., 145 Wis. 268, 
129 NW 1094. 

fa] On an exchange the value of 
the property received may be shown 
as evidence of the value of the prop- 
ery given. Carr v. Moore, 41 N. H. 131. 

{b] Article taken in trade.—In 
trover for a piano which defendant 
had taken in a trade for another and 
more valuable instrument, the 
amount allowed for the piano jin suit 
is admissible evidence to show its 
value. Wulschner-Stewart Music Co. 
MP caiman 55 Ind. A. 208, 103 NE 
44. Ala.—Hensley v. Orendorff, 
162 Ala. 599, 44 S 869. 

Colo.__Aultman-Taylor Mach. Co. 
v. Forrest, 168 P 1119. 

Ga.—Hutcherson v. Hewitt, 142 
Ga. 262, 82 SE 6438. ‘ 

Mass.—Miner v. Connecticut River 
R. Co., 153 Mass. 398, 26 NE 994. 

Mo.——Grant. v. Hathaway, 18 Mo. 
A. ae 96 SW 417. 

Y.—Smith v. ta Gea a 186 App. 
Diy 500, 140 NYS 5 

W. Va.—Johnson Baltimore, etc., 
R. Co., 25 W. Va. 570. 

Wis.—Allen v. Chicago, etc., R. Co. 
145 Wis. 263, 129 NW 1094 

[aj] Time ‘held too remote.—In an 
action for the conversion of mules, 
evidence of what was paid for the 
mules eleven months before they 
were converted was no evidence of 
their value at the time of the con- 
version. Grant v. Hathaway, 118 Mo. 
A. 604, 96 SW 417. 

[b] The price paid for a machine 
which has since been operated for 
some two years, and one of the arms 
of which is cracked, is no evidence of 
its present value. Hensley v. Oren- 
dorff, 152 Ala. 599, 44 S 869. 

Time at which value relevant gen- 
erally see infra § 154. 

45. Peo. v. Public Serv. Com. 210 
N. Y. 456, 104 NE 952 [mod 158 App. 
Div. 251, 143 NYS 148, and rearg den 
211 N. Y. 533 mem, 105 "NE 1095 mem]. 

46. Peo. v. Public Serv. Com. 210 N. 


Ins. 


In General. 
dence of what an article sold for in a bona fide 
transaction is relevant to prove value,°® and indeed 
it has been said that such evidence is the best evi- 
dence of value,®! and may be taken as sufficient in the 


| ceiver acknowledged 


EVIDENCE 


[220.3.] 185 


of personal property special importance is attached 
to prices obtained at auction sales, where the sales 
are fairly conducted with suitable effort to attract 
bidders®? and are made sufficiently near the time in- 
volved in the issue, whether before or after,54 to be 
relevant; although there are cases in which the rele- 
vaney of the price obtained at a forced auction sale 
under judicial authority is denied.®® 


The price ob- 


tained at an auction sale is not of course conclusive 


Evi- 
sory one.5? 


[§ 143] 


(gg) Valuation by Owner.®® 
that the owner of chattels has placed a certain valua- 
tion on them is competent against him as an admis- 


as to value,°® especially where the sale is a compul- 


The fact 


sion,°® but cannot be used by him on his own 


As tests of value 
Public Serv. Comm. | Y. 456, 104 NE 952 [mod 158 App. Div. 


abe 143 NYS 148, and rearg den 211 
Y. 533 mem, 105 NE 1095 mem]. 
Nai: Rosenstein v. Fair Haven, etc., 
R. Co., 78 Conn. 29, 60 A 1061; Aldrich 
x: Boston, etc., R. Co., 91 Vt. 379, 100 


48. State v. Sattley, 131 Mo. 464, 
33 SW 41; Gurley v. Bunch, 130 Mo. 
A. 665, 108 "SW 1109; R. Co. v. Crowder, 
(Tex. Civ. A.) 152 SW 183. 

49. As evidence of market value 
see infra § 151. 

Of realty see supra 8§ 129-130. 

Of similar articles see infra XV. 

50. U. S.—Ommen v. Talcott, 175 
Fed. 261 [rev on other grounds 188 
Fed. 401, 112 CCA 239]. 

D. C.—Dexter First Nat. Bank v. 
Fox, 40 App. 430 

Ga.—Hinson v. “Cook, 17 Ga. A. 395, 
87 SE 154. 

Ill.—In re Farson, 187 Ill. A. 318. 

Me.—Mullen v. Eastern Trust, etc., 
Co., 108 Me. 498, 81 A 948. 

Mass.—Atherton v. Emerson, 199 
Mass. 199, 85 NE 530. 

Minn.—Greenhut Cloak Co. v. 
Oreck, 130 Minn. 304, 153 NW 613; 
Uhlman v. Farm, Stéck, etc., Co., 126 
Minn. 239, 148 NW 102, AnnCas1915D 
888; Humphreys v. Minnesota Clay 
Co., 94 Minn. 469, 103 NW 338. 

Mo.—State v. Dickson, 213 Mo. 66, 
111 SW 817; Sotbers v. McFarland, 
(A.) 194 SW 88 

N. Ted he ae sh v. Miller, 74 N. 
ile REECE 599, 70 A 1100. 


D.—McGilvra_ v. Minneapolis, 
eeu” R. Co., 85 N, D..275, 159 NW 
ne D.—Dunlap v. Great Northern 


Co., 34 S. D. 320, 148 NW 529, Ann- 
GasigiéD 805. 

Tex.—Houston, etc., Co. v. Crow- 
der, (Civ. A.) 152 SW’ 183. 

Be areas e Allen, 82 Vt. 456, 74 A 

But compare Bridenstine v. Ger- 
linger Motor. Car Co., 86 Or. 411, 168 
P 73, 922 (where evidence as to a 
sale was held objectionable without 
any discussion of the subject). 

51. Ommen v. Talcott, 175 Fed. 
261, 267 [rev on other grounds 188 
Fed. 401, 112 CCA 239] (“The value 
of a thing is what under normal con- 
ditions it will sell for, and the best 
evidence of that when you are sure 
that the sale is under such conditions 
is the actual sale itself. There are, 
of course, many cases where you can- 
not be sure of excluding exceptional 
factors bearing on the sale, but the 
sales made by the defendant were 
under conditions to obtain ‘the great- 
est possible value for the property, 
as the complainant himself while re- 
in one of the 
recitals to the contract. I need not 
trouble ahout the New York de- 
cisions cited; for, independently of 
my personal judgment that Parmen- 
ter v. Fitzpatrick, 135 N. Y. 190, 31 
N. E. 1032, controls in any case. In re 
Bloch, 109 Fed. 790, 48 CCA 650, 
gives me the right to use this evi- 
dence’’). 

52. Little v. Fearon, 49 Pa. Super. 
634, 640 (“The bill of sale itemized 
the goods and the alleged value was 
set opposite to each article, and the 


plaintif® having accepted the goods 
at these values and having indorsed 
the total value thereof as a credit 
on a note which she held against the 
husband, and not having seen fit to 
offer any testimony disputing the 
values thus set forth, we are without 
doubt that the learned court was ful- 
ly warranted in assuming the values 
to be as set forth in the bill of sale’). 

53. Ala.—Corey v. Penney, 165 
Ala. 234, 51 S 624. 

Conn.—-Sanford v. Peck, 63 Conn. 
486, 27 A 1057. 
Kan. ater ek OC v. Lane, 80 Kan. 94, 


102 P 

Mass.—Brigham v. Evans, 113 
Mass. 538; Kent v. Whitney, 9 Allen 
62, 85 AmD 739. 

Mich.—Jennings v. Prentice, 39 
Mich. 421. 

Mo.—Rosenblatt v. Winstanley, 


(2) 186 SW 542. 
Y.—Ackerman v. Rubens, 167 N. 

Ye Noe, 60 NE 750, 82 AmSR 728, 53 
LRA 867; Guiterman v. Liverpool, 
etc., SS. Co., 83 N. Y. 358; Campbell 
v. Woodworth, 20 N. Y. 499; Navarre 
Hotel, etc., Co. v. American Appraisal 
Co., 156 App. Div. 795, 142 NYS 89; 
Jacob v. Watkins, 3 App. Div. 422, 
38 NYS 763; Dixon v. Buck, 42 Barb. 
70; Sheldon v. Wood, 15 N. Y. Super. 
267 f{aff 24 N. Y. 6071; Perlman v. 
env 109 NYS 785. 

Or.—Moore v. Lachmund, 69 Or. 
565, 117 P 1123, AnnCas1913C 1273. 

[a] The price received must be 
shown with substantial accuracy, and 
evidence merely that the property 
was sold at public auction, without 
stating the price received is not ad- 
missible. Maguire v. Pan-American- 
Amusement Co., 2i1 Mass. 22, 97 NE 


42. 

{b] Evidence of the amount re- 
ceived from the auctioneer as dis- 
tinct from the price for which the 
property sold is inadmissible. Perl- 
man v. Levy, 109 NYS 785. 

54 Corey v. Penney, 165 Ala. 234, 
51 S 624; First Nat. Bank v. Fox, 40 
App. (D. C.) 430; Atherton v. Emer- 
son, 199 Mass. 199, 85 NE 530; Smith 
v. Mitchell, 12 Mich. 180. 

Time at which peice relevant gen- 
erally see infra § 15 

S5cine re Maa entl 235 Fed. 
173; Edwards v. Mayes, (Tex. Civ. 
A.) 186 SW 510. 

56. George v. Lane, 80 Kan. 94, 
102 P 55; Columbus State Bank v. 
Erb, 50 Mont. 442, 147 P 617; Gray v. 
Walton, 107 N. Y. 254, 14 NE 191; 
Renaud v. Peck, 2 Hilt, (N. Y.) 137. 

57. Ruppert v. McArdle, 42 App. 
(D,. C.) 392, LURA1915C 846, AnnCas- 
1916B 126; Roberts v. Dunn, 71 Il. 
46; Gibson v. Peo., 122 Tll. A. 217; 
Strothers v. McFarland, (Mo. A.) 194 
SW 881; Monroe v. Arthaud, (Mo. A.) 
186 SW 554; Rosenblatt v. Winstan- 
ley, (Mo. A.) 186 SW 542; Gill v. Mc- 
Namee, 42 N. Y. 44; Heinmuller v. 
Abbott, 34 N. Y. Super. 228. 


58. Of realty see supra § 125. 
arr U. S.—The Oceanica, 156 Fed. 


Del.—Curry v. Charles Warner Co., 
16 Del. 98, 42 A 425 

Ga.—Savannah, etce., Re Cor Col- 
lins, 77 Ga. 376, 3 SE 416, 4 ‘AmSR 


186 [22C.J.] 
behalf.®° 
[§ 144] (hh) Insurance.*! Ordinarily the 


amount for which property is insured does not afford 
a test of value of sufficient probative effect to be 
admissible,®? although it may be otherwise in eases 
where the owner is charged with fraud, misrepresen- 
tation, deceit, or bad faith.** An insurance adjust- 
ment is some evidence of the value of the property 
destroyed, when the amount paid and accepted pur- 
suant thereto is less than the face of the policy.** 

[§ 145] (ii) Value of Animals. As bearing on 
the value of an animal,® it is competent to show that 
it was of a particular breed*®* and had certain quali- 
ties®? or characteristics,®® to show its pedigree,®® or 
to detail its record as a prize winner at various shows 
of fine stock.7° But the owner. may not testify 
whether he had placed any, value on the animal™ or 
state at what price he was or is willing to sell it.” 

[§ 146] (jj) Value of Corporate Stock. Where 
corporate stock is not listed on any exchange and has 
no regular market value, evidence of the value of the 
assets of the corporation’? and its indebtedness,’4 
liabilities,” or insolvency”® is admissible to show the 


EVEN, 


[§§ 143-147 


“aalue of the stock; or such value may be determined 


by ascertaining the nature,’? amount,’® and perma- 


‘ neney’® of the business done by the corporation; the 


dividends paid,®° the control of the stock,*' the man- 
agement,** the market for articles sold, if the busi- 
ness is a2 commercial one,®* and other circumstances 
of like nature*‘ legitimately bearing upon the ques- 
tions of value and income.®*> But where the value of 
the property of a corporation at a certain date is in 
issue, evidence of actual results in the way of profits, 
ascertained years after such date, is incompetent.*® 
The report of a commercial agency is not competent 
to prove the value of.the stock of a corporation.*®? 
Par value may be shown by printed subscription 
blanks used by the corporation,®® stock certificates. 
issued by it,®° or the stock book of the corporation.®® 
[$ 147] (2) Market Value—(a) In General. 
Market value has been defined as a price established 
by public sales in the way of ordinary business.%t 
Where market value is shown to exist,92 it may be 
proved as it existed at any time at which it is rele- 
vant.9° The value of ordinary commodities having a 
market value may be proved by showing the value of 


87; Banks v. Gidrot, 19 Ga. 421. 
Mass. —Wright v. Quirk, 105 Mass. 

Minn.—Sodergren v. Nelson, 131 
Minn. 466, 155 NW 760. 

Wash.—Guilluly v. Hosford, 45 
Wash. 594, 88 P 1027. 

See also supra §§ 137, 139. 

penton? generally see infra §$§ 
323-50 

60. Gingles v. Caldwell, 21 Ala. 
444; Sweetser v. McCrea, 97 Ind. 404; 
Rowan v. Sussdorff, 147 App. Div. 673, 
132 NYS 550; Chapin v. Hollister, 7 
Lans. (N. Y.) 45 

61. On realty = supra § 131. 

62. -Coleman v. Tepel, 230 Fed. 63, 
144 CCA 361; Alabama Great Southern 
Re Conve Loveman Compress Co., 196 
Ala. 683, 72 S 311; Day v. Boston, etc., 
R. Co., $25 Mass. 538, 114 NE 725. 

[a] Reason for rule.—“The theory 
and practice of insurers and insured 
is to make the limit of insurance much 
less than the value of the property, 
while owners are permitted to pro- 
cure insurance in amounts far below 
this lmit. The result is that the 
amount of insurance has no fixed or 
uniform relation to the value of the 
property it covers, and hence does not 
directly tend to disclose its value.” 
Union Pac. R. Co. v: Lucas, 136 Fed. 
$74, 377, 69 CCA 218. 

63. Union Pac. R. Co. v. Lucas, 136 
Fed. 374, 377, 69 CCA 218 (“Many 
cases may be conceived in which it 
might be material, in ascertaining the 
value of property, to disclose the 
amount of insurance which the owner 
carried upon it; such as those in 
which he is charged with fraud, mis- 
representation, or deceit, or his good 
faith in some transaction is ques- 
tioned”). 

64. Coleman v. Tepel, 230 Fed. 63, 
144 CCA 361 ‘[aff 229 Fed. 300]. 

65. Evidence as to value of animals 
generally see Animals § 525. 

66. Columbus R. Co. v. Woolfolk, 
128 Ga. 631, 58 SH 152, 119 AmSR 404, 
10 LRANS 1136. 

67. Columbus R. Co. v. Woolfolk, 
128 Ga, 631, 58 SE 152, 119 AmSR 404, 
10 LRANS 1136; McCallister v. Sap- 
pinegfield, 72 Or. 422, 144 P 432. 

68. McCallister v. Sappingfield, 72 
Or. 422, 144 P 4382. 

69. McCallister v. Sappinegfield, 72 
Or. 422, 144 BP 432. 

Council v. St. Louis, ete, R. 
Co., 123 Mo. A. 432, 100 SW 57. 

71. Rowan v. euesdore 147 App. 
Div. 673, 182 NYS 55 

Valuation by carer generally see 
Supra § 143. 

72. Rowan v. SueStOUs, 147 App. 
Div. 673, 132 NYS 5 

Offers to sell ae ae § 139. 

%. Ariz.—Tevis v. Ryan, 13 Ariz. 


aah 108 P 461. 

y.—White v. Jouett, 147 Ky. 197, 

14t Sw 55 (quot infra note 74). 
Mo.—Moffit v. Hereford, 132 Mo. 

513, 34 SW 252; Muck v. Hayden, 173 

Mo. A. 27, 155 Sw 889. 

Pa.—Duroth Mfg. Co. v. Cauffiel, 243 
Pa. 24, 89 A 798 

Ss. D.—Arneson v. Nerger, 34 S. D. 
201, 147 NW 982 

Wash. —Collins v. epee Clay Co., 
41 Wash. 136, 82 P 101 

[a] Where the olee pusiness of a 
corporation is to hold certain land, 
evidence as to the value of its hold- 
ings is competent for the purpose of 
fixing the value of its stock. Collins 
v. Denny Clay Co., 41 Wash. 136, 82 
P 1012. 

74. White v.‘Jouett, 147 Ky. 197, 
214, 144 SW 55; Duroth Mfg. Co. v. 
Cauffiel, 243 Pa. 24, 89 A 798. 

“In the-absence of a known market 
value, it is proper to admit evidence 
of the value of the corporation’s as- 
sets and indebtedness, for the purpose 
of fixing the value of the stock.” 
White v. Jouett, supra, 

“ Oris Tevis v. Ryan, 13 Ariz. 120, 108 
aM he Tevis v. Ryan, 13 Ariz. 120, 108 

7. ” Moffitt v. Hereford, 132 Ma. 
513, 34 SW 252; Butler v. Wright, 103 
App. Div. 463, 98 NYS 113 [rev on 
oan) grounds 186 N. Y. 259, 78 NE 

78. Butler v. Wright, 103 App. Div. 
463, 98 NYS 118 [rev on other grounds 
186 N. Y. 259, 78 NE 1002]. 

79. Moffitt v. Her eford, 132 Mo. 513, 
34 SW 252. 

80. Hughes v. Ferriman, 119 Ill. A. 
169; Moffitt v. Hereford, 132 Mo. 513, 
34 SW 252; Butler v. Wright, 103 App. 
Div. 468, 98 NYS 113 [rev on other 
grounds 186 N. Y. 259, 78 NE 1002]; 
Duggan v. Williams, 153 NYS 230. 

81. Moffitt v. Hereford, 132 Mo. 
513, 34 SW 252. 

82. Moffitt v. Hereford, 132 Mo. 513, 
34 SW 252. 

83. Moffitt v. Hereford, 1382 Mo. 
518, 34 SW 252. 

84. Moffitt v. Hereford, 132 Mo. 
513 34 SW 252. 

85. Butler v. Wright, 103 App. Div. 
463, 98 NYS 113 [rev on other grounds 
186 N. Y. 259, 78 NE 1002]. 

86. Peo. v. Barker, 121 App. Div. 
661, 106 NYS 3386 [aff 200 N. Y. 509, 
mem, 93 NE 3878 mem]. 

87. Trimble v. Carlisle, 103 S. C. 
411, 88 SE 28. 

88. Lowery v. yeutuel Loan Soc., 
Ine., (Ala.) 79 S 38 

89, Lowery v. Mutual Loan Soc., 
Inec., (Ala.) 79 S 389. 

90. Lowery v. pintual Loan Soc., 
Ine., (Ala.) 79 S 38 


91. Rau v. Seidenberg, 53 Mise 386, 
104 NYS 798 
fa] Other definitions are: (1). 


“The price which the property will 


bring in a fair market, if reasonable 
efforts have Deen made to find a pur- 
chaser who will give the highest 
price for it.’ McCallister v. Sap- 
pinefield, 72 Or. 422, 426, 144 P 432. 
(2) “What the property is worth or 
will sell for as between one who 
wants to purchase and one who wants 
to sell.” Esch v. Chicago,. ete., R. 
Co.,. 72. Wis. 229, 231, 39 NW 129 
[quot Milwaukee Trust Co. v. Mil- 
ee: 151 Wis. 224, 229, 1838 NW 


[b] “fhe market value of prop- 
erty is established when other prop- 
erty of the same kind has been the 
subject of purchase or sale to so: 
great an extent and in so many in- 
stances that the value becomes fixed.” 
Sloan v. Baird, 162 N. Y. 327, 330, 56 
NE 752 [quot "Rau v. Seidenberg, 53 
Misc. 386, 388, 104 NYS 798]. 

Ce] “Phe ‘market price is 
fixed by buyer and seller in an open. 
market, in the usual and ordinary 
course of lawful trade and competi- 
tion.” Lovejoy v. Michels, 88 Mich. 
15, 28, 49 NW 901, 903, 26 ‘AmSR ‘299 
[quot Carey Lith. Co. v. Magazine, 
eae Co., 70 Misc. 541, 127 NYS 300, 

92. Columbus, R. Co. v. Woolfolk, 
128 Ga. 631, 58 SE 152,119 AmSR 404, 
10 LRANS 11386; Hinson v. Cock, 17 
Ga. A.—395;~ 87 SHF 154; Parish v. 
Yazoo, ete., R. Co., 103 Miss. 288, 60 
Ss 309. Smith v. Griswold, 15 Hun (N. 
Y.) 273: Taylor »v: Lafevers, (Tex. 
Civ. A.) 198 SW 651; Houston Pack- 
ing Co. v. Griffith, (Tex. Civ. A.) 164 
SW 431% Felker v. Hyman, (Tex. Civ. 
A.) 1385 SW 1128. 

{a] Laying foundation.—Where it 
is not first shown that an article has 
a market value, the answer of a wit- 
ness, when asked what is the mar- 
ket value, is merely his opinion of 
value and is inadmissible. Smith v. 
Griswold, 15 Hun (N. Y.) 273. 

{b] The fact that an article is 
not quoted upon the exchanges does 
not preclude it from having market 
value, which may be shown in an ac-~ 
tion for damages. Parish v.. Yazoo, 
etc., R. Co., 103 Miss. 288, 69 S 323 
Cong staple cotton). 

93. U.S —Meyer v. U. S., 220 Fed. 
800, 135 CCA 564 

Ala. — International Agricultural 
Corp. v. Abercrombie, 192 Ala. 50, eg 
S 873; Jones v. White, 189 Ala. 622, 
66 S 605. 

Ark. —_ Westbrook aie etc., Co. 
v. Johnson, 203 SW 1032. 

Ga.—-Louisville, etc., R. Co. v. Me=- 
Han. 144 Ga. 683, 87 SE 889. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 


§§ 147-151] 


articles of the same kind in the market, without show- 
ing that those in controversy are of the same qual- 
ity,°* and the evidence should not be limited to the 
market value of such commodities from the usual 
source of supply of one of the parties, but evidence 
as to the market value from any source of supply is 
Where a witness has testified as to the 
market value of an article, further testimony as to 
whether the value given represents value in trade is 


admissible.9 


properly excluded.®® 
[§ 148] 


ject of market value.®® 


Tll—Kuhn v. Eppstein, 239 Ill. 555, 
88 NE 174. 

Kan.—Atchison, etc., R. Co. v. Gab- 
bert, 34 Kan. 132, 8 P 218. 

Ky.—Log Mountain Coal Co. v. 
White Oak Coal Co., 163 Ky. 842, 174 
SW 721. 

Miss.—Parish v. Yazoo, ete., R. Co., 
108 Miss. 288, 60 S 322. 

189 Mo. 


Mo.—Heller_v. Ferguson, 
A. 484, 176 SW 1126. 

N. Y.—Rimbaud v. Beiermeister, 
168 App. Div. 596, 154 NYS 333; Park 
y. Chateaugay Iron Co., 8 NYSt 507. - 

N. D.—Fried v. Olsen, 22 N. D. 381, 
133 NW 1041. 

S. C.—Trimble v. Carlisle, 103 S. 
‘Cc. 411, 88 SE 28; McNair v. Moore, 
10nS.-C, ool, 00 SE LOW, 

Tenn,—Hardwick v. American Can 
Co., 113 Tenn. 657, 88 SW 797. 

Tex.—Chicago, etc., R. Co. v. Man- 
‘by, (Civ. A.) 207 SW 157; South- 
‘western Portland Cement Co. v. Kez- 
er, (Civ. A.) 174 SW 661; Texas 
Warehouse Co. v. Imperial Rice Co., 
(Civ. A.) 164 SW 396; Houston Pack- 
ing Co. v. Griffith, (Civ. A.) 144 SW 
1139; Keipp v. State, 51 Tex. Cr. 417, 
103 SW 392. 

vt.—Austin v. Langlois, 83 Vt. 104, 
74 A 489, 

Wash.—MeNicol v. Collins, 30 
Wash. 318, 70 P 753. 

W. Va.—Boyd v. Gunnison, 14 W. 
Sie ayes be 

Wis.—Monture v. Regling, 140 Wis. 
407, 122 NW 1129. 

94. Ebenreiter v. Dahlman, 19 
Misc. 9, 42 NYS 867; Houston Pack- 
ing Co. v. Griffith, (Tex. Civ. A.) 164 
SW 431. 

Frolich v. Independent Glass 
‘Co., 173 Mich. 428, 139 NW _5. 

96. Brown v. Dubuque Altar Mfg. 
‘Co., 163 Iowa 348, 144 NW 613. _ 

97. Maguire Vv. Pan-American 
Amusement Co., 211 Mass. 22, 97 
NE 142; Milwaukee Trust Co. v. Mil- 
waukee, 151 Wis. 224, 229, 138 NW 
707. 

“In all inquiries relating to value 
where there is no known, regular, and 
continuous market such as exists in 
the exchanges or such as exists gen- 
erally for consumption of goods, a 
wide range of investigation is per- 
mitted, and the rules governing the 
admission of evidence are liberal, es- 
pecially where the damages are sub- 
mitted in the form of a special ver- 
dict properly covering the correct 
measure of damages.” Milwaukee 
Trust Co. v. Milwaukee, supra. 

[a] Theatrical properties.—In an 
action on a bond, given to plaintiff 
sheriff in replevin for theatrical prop- 
erties attached by him in an action 
against defendants’ vendor, evidence 
of what was essential for the success- 
ful presentation of the show carry- 
ing the properties was admissible on 
the question of their market value, 
if used in the show business, since 
the success of the show would large- 
ly depend upon proper management; 


(b) How Proved—aa. 
Where there is no regular market for a commodity, 
a wide range of investigation is permitted in deter- 
Mining its market value, and the rules relating to the 
admission of evidence are liberally construed.9 
Hearsay of a concurrent or composite type is neces- 
sarily admitted,®* but it is otherwise as to the state- 
ment of a particular person, not a witness, on the sub- 
Evidence as to the cost of 
producing articles having a market value or as to 


EVIDENCE 
admitted. 
[§ 149] 


market value.? 
[§ 150] 


cc. Offers to Buy and Sell.4 
stated in bona fide offers by dealers having the arti- 
cles for sale,> or in bidding for their purchase,® at a 
time near enough to be relevant,’ have been held eom- 
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what the owner would take for them? cannot be 


bb. Opinion Evidence. Opinion evidence 
is frequently resorted to for the purpose of proving 


The prices 


petent on the question of market value, although it 


In General. 


not admissible.® 
[§ 151] 


but evidence along that line should 
be limited to the particular play in 
question. Maguire v. Pan-American 
ites seas Co., 211 Mass. 22, 97 NE 

{b] Market value of a casket and 
furnishings for decedent’s funeral, 
being in issue, it was improper to 
permit defendant to ask concerning 
the cost of the cedar wood in the 
casket to the manufacturers, or the 
cost of the casket handles and lin- 
ings to the makers of such articles 
or to dealers in them in the place 
where the casket was furnished; the 
question at issue not being the cost 
of the different articles of which the 
casket was composed, but the rea- 
sonable market value of the casket 
complete. Wagoner Undertaking Co. 
v. Jones, 134 Mo. A. 101, 114 SW 


1049. 

98. Cliquot v. U. S.,» 3 Wall. (U. 
Sl t4a "18 -1i.ed. 1165 ‘Broeke sv: 
Cunningham, 19 Ga. A. 21, 90 SE 
1037; Tully v. Western Union Tel. 
CO), J4t tu A. ole Ghicaco, ete: R- 
Co. v. Willard, 111 Tll. A. 225; Har- 
rison v. Glover, 72 N. Y. 451; 
v. Druse, 4 Wend. (N. Y.) 313; Druck- 
er v. Oppenheimer, 165 NYS 284. 
State v. Dickson, 213 Mo. 66, 
817; Cobb v. Whitsett, 51 
Mo. A. 146; Hess v. Missouri Pac. 
Be C0. 40, p Mol Ae 202) Hoskins, “Vv. 
Missouri Pac. R. Co., 19 Mo. A. 315; 
Kent v. Miltenberger, 15 Mo. A. 480; 
Flynn v. Wokl, 10 Mo. A. 582; Hous- 
ton Packing Co. v. Griffith, (Tex. Civ. 
A.) 164 SW 481. 

1. U.S.—The Mobila, 147 Fed. 882. 

Ind.—Moelering v. Smith, 7 Ind. A. 
451, 34 NE 675. 

Iowa.—Brown v. Dubuque Alter 
Mfg. Co., 163 Iowa 343, 144 NW 613. 

Mo.—Wagoner Undertaking Co. v. 
Jones, 134 Mo. A. 101, 144 SW 1049. 

Tex.—St. Louis, RE’ Cov fyi 
Blocker, (Civ. ‘ 

Ward v. Kadel, 3 
Bastern Texas R. Co. v. Scurlock, 97 
Tex. 305, 78 SW 490; Stanley v. Sum- 
rell,. (Tex. “Civ. - A.) "163° SW 697; 
Hammond v. Decker, 46 Tex. Civ. A. 
232, 102 SW 453; Monture v. Regling, 
140 Wis. 407, 122 NW 1129. ; 

“Testimony as to what plaintiff 
and other witnesses with property 
similarly situated would take for 
their property was inadmissible.” 
Stanley v. Sumrell, supra. 

Offers to sell as evidence of intrin- 
sic value see supra § 139. 

8. ‘See infra, XIII, 'G, 2: 

4 As evidence of actual value see 
supra §§ 138, 139. 

5. Harrison v. Glover, 72 N. Y. 451 
(statements of dealers in reply to 
inquiries are competent evidence of 
the prices of a marketable com- 


modity). 4 
6. Alling v. Weissman, 77 Conn. 
394, 59 A 419; Peninsular Naval 


Stores Co. v. State, 20 Ga. A. 501, 
93 SH 159; Rickey v. Tenbroeck, 63 
Mo. 563. 


dd. Sales.° 
sales made in the usual and customary manner may 
be shown as a fundamental test of market value," 
but it has been held that where prices in an open 
market are properly shown by authentic publications 
or trade bulletins, which are generally aecepted by 
dealers in such markets, the testimony of a dealer as 
to individual transactions in such market is not 


Lush, 


has also been held that evidence of isolated offers is 


The price realized on actual 


7 Peninsular Naval Stores Co. v. 
State, 20 Ga. A. 501, 93 SE 159. 

_ Lime at which value relevant see 
infra § 154. 

8. Waldrop v. Goltzman, (Tex. Civ. 
A.) 202 SW 335. 

“Evidence of an unaccepted offer 
for the corn in question or other 
corn, was also inadmissible on the 
question of its market value.” 
Stanley v. Sumrell, (Tex. Civ. A.) 
163 SW 697, 700. 

{a] Offer to buy.—Texas, etc., R. 
Co. v. Randle, 18 Tex. Civ. A. 348, 
44 SW 603. 

{[b] Offer to sell—Hammond v. 
Decker 46. Tex, Civ, A. 232; 102. Sw 


9. As evidence of actual value see 
Supra §§ 141, 142. 

10._ U.S.—Henry v. North Ameri- 
can R. Constr. Co., 158 Fed. 79, 86 
CCA 409. 

Ala.—Massey v. Fain, 1 Ala. A. 424, 
55 S 9386. 

Tll.— Field v. St. Louis, ete., R. 
152,01). A. 562)UE: 
Griffing Florida Orchard Co., 
A. 635; Rice Co. v. Penn Plate Glass 
Co., 117 Til. A. 356 [aff 216 Ill. 567, 
15 NE 246]. 

Iowa.—State v. Jackson, 128 Iowa 
543, 105 NW 51. : 

Kan.—Carey v. Beebe Concrete Co., 


882 Kani bbb) b 10) 29 SPeeroiee 4 
oe 499, AnnCas1914B 806 [cit 
Sy Cl 


Ky.—Home Constr. Co. v. Church, 
14 KyL 807. 

Minn.—Greenhut Cloak Co. v. Or- 
eck., 130 Minn. 304, 153 NW _ 613; 
Northwestern Fuel Coal Co. v. Mah- 
ler, 86 Minn. 166, 30 NW 756. 

Miss.—Yazoo, ete., R. Co. v. Pea- 
ples, 106 Miss. 604, 64 S 262. 

Mo.—Martin v. Bunker-Culler Lum- 
ber Co., 167 Mo. A. 381, 151 SW 984. 

N. J.—Wolff v. Meyer, 75 N. J. L. 
181, 66 A‘ 959 [aff 76 N. J. L. 574, 
70 A 1103); Farnsworth v. Miller, 74 
N. J. L. 599 mem, 70 A 1100 mem 
{aff (Sup.) 60 A 1100]. 

N. Y.—Levant American Commer- 
cial Co., Inc. v. W. Wells & Co., Inc.; 
186 App. Div. 497, 174 NYS 303; 
Peschke v. Wright, 93 Mise. 154, 156 
NYS 778. 

N. D.—McGilvra v. Minneapolis R. 
Co., 35 N. D. 275, 159 NW 854. 

Pa.—Hall v. Delaware, etc., R. Co., 
105 A 98. 

Tenn.—Hardwick v. American Can 
Co., 118 Tenn. 657, 88 SW 797; May- 
berry v. Lilly Mill'Co., 112 Tenn. 
564, 85 SW 401. 

Tex.—Galveston, ete, R. Co. v. 
Brune, (Civ. A.) 181 SW 547; Wichi- 
ta Falls, etc., R. Co. v..Wyrick, (Civ. 
A.) 147 SW 730; Ft. Worth, etc., R. 
Co. v. Montgomery, (Civ. A.) 141 SW 
813; St. Louis, ete., R. Co. v. Rogers, 
49 Tex. Civ. A. 304, 108 SW 1027; 
St. Louis, etc., R. Co. v. White, (Civ. 
A.) 76 SW 947 [rev on other grounds 
97 Tex. 493, 80 SW 77]. ‘ 

Wis.—Carle v. Nelson, 145 Wis. 
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admissible! It does not require a great number of 
sales to establish market value in a particular local- 
ity,!2 and it has been held that even a single sale may 
be shown where the time is sufficiently near and the 
conditions sufficiently similar to render the evidence 
helpful,!? although, on the other hand, it has been 
said that evidence of isolated sales is not admissible 
to establish market value.*4 Prices obtained at auction 
sales fairly conducted are usually regarded as com- 
petent evidence of market value.t® 
corporate stock at extraordinary prices to rival in- 


593, 130 NW 467; Maxon v. Gates, 136 
Wis. 270, 116 NW 758. 

[a] Similiarity of the property 
must appear in order for the evidence 
to be admissible. Texarkana, etc., 
R. Co. v. Wilson, (Tex. Civ. A.) 204 
SW 491; Taylor v. Lafevers, (Tex. 
Civ. A.) 198 SW 651. 

{b] .Private sales, as a_ general 
rule, are not the best test of market 
value, and are of little weight, ex- 
cept as the terms, conditions, and cir- 
cumstances were publicly made 
known, Hall v. Delaware, etc., R. Co., 
(Pa.) 105 A 98. 

{[c] Agreements between the par- 
ties for the sale of property are not 
alone evidence of the market value 
thereof; but they are evidence that 
the property had some market value, 
and can be considered along with the 
other evidence, being in the nature 
of admissions. National Surety Co. 
v. Citizens’ Light, ete., Co., (Ala.) 78 
S 834. 

[d] The market value of a vessel 
cannot be shown by evidence of sell- 
ing price of other similar vessels. 
The Oceanica, 156 Fed. 306. 

ll. Fahey v. Updike El. Co., 
(Nebr.) 166 NW 622. 

Admissibility of trade lists, market 
reports, etc. see infra § 152. 

12. St. Louis, ete., R. Co. v. Droddy, 
(Tex. Civ. A.) 182 SW 946. 

13. Blanchard v. New_ Jersey 
Steamboat Co., 59 N. Y. 292; St. Louis 
etc., R. Co. v. Droddy, (Tex. Civ. A.) 
132 SW 946; Gulf, etc., R. Co. v. Lowe, 
2 Tex. A. Civ. Cas. § 648 (But see infra 
note 14). 

14. Waldrop v. Goltzman, (Tex. 
Civ. A.) 202 SW 3385; Hammond _ v. 
Decker, 46 Tex. Civ. A. 232, 102 SW 
453. (But see supra note 13.) 

15. Rosenblatt v. Winstanley, (Mo. 
A.) 186 SW 542, 543 [cit Cyc]; Par- 
menter v. Fitzpatrick, 135 N. Y. 190, 
31 NE 1032; Bigelow v. Legg, 102 N. 
Y. 652, 6 NE 107; Carey Lithograph 
Co. v. Magazine, etc., Co., 70 Misc. 
541, 548, 127 NYS 300; Mayberry v. 
Mill Co., 112 Tenn. 564, 85 SW 401. 

“Proof of the price obtained at an 
actual bona fide auction sale, even 
where there was but one bidder, if 
the sale was fairly conducted and 
not forced, is competent upon the 
question of market value.” Carey 
Lithograph Co. v. Magazine, etc., Co., 
supra. But see French v. French, 75 
Mise. 625, 133 NYS 966 (“While a 
public sale properly conducted may 
be a guaranty of fairness, and may 
afford the party for whose account 
it is held ample opportunity to pro- 
tect his interests, it is not a gauge 
of market prices, as in its. very na- 
ture it is not based upon any fixed 
value or valuation’’). 

16. State v. Dickson, 213 Mo. 66, 
111 SW 817. 

17. Market quotations as basis of 
opinion evidence of value see supra 
XIII, G, 1. 

18. U. S.—Virginia v. West Vir- 
einiay 268 U.S; 202,135 SCt, 795,059" li. 
ed. 1272; Cliquot v. U. S., 3 Wall. 114, 
18 L. ed. 116. 

Ala.—Kentucky Refining Co. v. Con- 
ner, 145 Ala. 664, 39 S 728. 

Ark.—St. Louis, ete, R. Co. v. 
Pearce, 82 Ark. 3538, 358, 101 SW 760, 
118 AmSR 75, 12 AnnCas125 [cit Cyc]. 

Ill—Nash v. Classen, 163 Ill. 409, 
45 NE 276; Cook County v. Harms, 10 
Ill. A. 24 [aff 108 Ill. 151]. 

Iowa.—Wilbur v. Buckingham, 153 
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Seeret sales of 


Iowa 194, 132 NW 960, AnnCasi913E 
210; Duer v. Allen, 96 Iowa 36, 64 
NW 682. 

Me.—Washington Ice Co. v. Web- 
ster, 68 Me. 449. 

Md.—Mt. Vernon Brewing Co. v. 
Teschner, 108 Md. 158, 69 A 702, 16 
LRANS 758; Munshower v. State, 55 
Md. 11, 39 AmR 414. 

Mich:—tTri-State Milling Co. v. 
Breisch, 145 Mich. 232, 108 NW 657; 
Aulls v. Young, 98 Mich. 231, 57 NW 
119; Peter v. Thickstun, 51 Mich. 589, 
17 NW 68; Cleveland, etc., R. Co. v. 
Perkins, 17 Mich. 296; Sisson v. Cleve- 
land, ete., R. Co., 14 Mich. 489, 90 AmD 

Mo.—Lay v. Chicago, etc., R. Co., 
157 Mo. A. 467, 138 SW 884. 

Nebr.—Fahey v. Updike El. Co., 166 
NW 622; Chicago, etce., R. Co. v. Todd, 
74 Nebr. 712, 105 NW 83. 

N. Y.—Harrison v. Glover, 72 N. Y. 
451; Whelan v. Lynch, 60 N. Y. 469, 
Set 202; Terry v. McNiel, 58 Barb. 

+ @ 

N. C.—Ferebee v. Berry, 168 N. C. 
281, 84 SE 262; Moseley v. Johnson, 
144 N. C. 257, 56 SE 922; Fairley v. 
Smith, 87 N. C. 367, 42 AmR 522. 

Tex.—Kansas City, etc., R. Co. v. 
Worsham, (Civ. A.) 149 SW 1755; 
Houston Packing Co. v. Griffith, (Civ. 
A.) 144 SW 1139; Texas, etc., R. Co. 
v. Isenhower, 62 Tex. Civ. A. 223, 131 
SW 297; St. Louis, ete. R. Co. v. 
Lane, (Civ. A.) 118 SW 847; Bullard 
v. Stewart, 46 Tex. Civ. A. 49,102 SW 
174; St. Louis, ete., R. Co. v. Gunter, 
39 Tex. Civ. A. 129, 86 SW 938. 

“Standard price lists and market 
reports, shown to be in general circu- 
lation and relied on by the com- 
mercial world and by thoSe engaged 
in trade, are admissible as evidence 
of market values of articles of trade.” 
St. Louis, etc. R. Co. v. Pearce, 82 
Ark. 353, 358, 101 SW 760, 118 AmSR 
75, 12 AnnCas 125; Wilbur v. Buck- 
ingham, 153 Iowa 194, 132 NW 960, 
962, AnnCas1913E 210. 

“It is unquestioned that in proving 
the fact of market value, accredited 
price-current lists and market reports, 
including those published in trade 
journals or newspapers which are 
accepted as trustworthy, are admissi- 
ble in evidence.” Virginia v. West 
Virginia, 288 U. S. 202, 212, 35 SCt 
795, 59 L. ed. 1272. 

fa] Reason for rule.—‘“Such re- 
ports, which are based upon a general 
survey of the whole market, and are 
constantly received and acted upon 
by dealers, are far more satisfactory 
and reliable than individual entries, 
or individual sales or inquiries.” Sis- 
son v. Cleveland, etc., R. Co., 14 Mich. 
489, 90 AmD 252 [quot Chicago, etc., 
R. Co. v. Todd, 74 Nebr. 712, 716, 105 
NW 83]. 

[b] Whe existence of a market may 
be shown by such records. St. Louis, 
ete., R. Co. v. May, 53 Tex. Civ. A. 
257, 115 SW 900. 

[c] Use of quotations not applica- 
ble to a particular city.—Where 
letters constituting “prices current 
and commercial lists,’ within Code 
(1896) § 1810, making the same pre- 
sumptive evidence of the value of any 
merchandise specified therein, do not 
give the prices in a particular city, 
a witness testifying to the prices in 
that city cannot examine the letters 
and testify from them. Kentucky 
Ti mARE Co. v. Conner, (Ala.) 39 S 
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terests seeking to obtain control of the corporation 
do not establish the market value of the stock.+® 

Price Lists, Market Reports, Etc.1* 
The usual records of sales or the conditions of mar- 
kets!® such as newspaper market reports,’ or prices 
current,2° are generally deemed competent evidence 
of market value, especially when accredited by the 
party against whom they are offered,?1 provided the 
quotations are shown to represent transactions actu- 
ally consummated or proposed in good faith,?? and 
to have been obtained from authoritative or reliable 


19. U. S.—vVirginia v. West Vir- 
ginia, 238 U. S. 202, 35 SCt 795, 59 L. 
ed. 1272. 


Ark.—St. Louis, etc., R. Co. v. Laser 
Grain Co., 120 Ark. 119, 179 SW 189. 

Tll.—Acme-Evans Co. v. Hunter, 194 
Til. A. 542. 

Mich.—Tri-State Milling Co. v. 
Breisch, 145 Mich. 232, 108 NW 657; 
Peter v. Thickstun, 51 Mich. 589, 17 
NW 68. 

Nebr.—Chicago R. Co. v. Todd, 74 
Wettig! be ae ONY: 83. 

- C.—Fairley v. Smith, 8 rae s 
367, 42 AmR 525. han 

Tex.—Walker Grain Co. v. Denison 
BEL Sie, Sie A.) 178 SW 555; 

ouston Packing Co. v. Griffith, iv. 
A.) 144 SW 1139. oe 

20. U. S.—Virginia v. West Vir- 
Se Ss. pp OS 795, 59 L. 
»d. S AUUOE We Oe S53: : 

18 1. ed. 116. ET i 
a.—Kentucky Refinin Co. 3 
Conner, 145 Ala. 664, 39 S728, Ms 

La.—Hafner Mfg. Co. v. lieber 
ee ves etc., Co., 127 La. 348, 538 S 

Md.—Morris v. Columbian Tron 
Works, ete., Co., 76 Md. 

417, 17 LRA 851. ee 

N. Y.—Blanding v. Cohen, 101 App. 
Div. 442, 92 NYS 98 [aff 184 N. YY. 
53S me, ae ote 1089 mem]. 

ash.—State v. Buckley, 98 W. : 
379516 Pa TOS A ees 

[a] A printed price list of cypress 
lumber, prepared by an association 
controlling a large part of the cypress 
output of the country and acted on 
in making sales, is admissible to 
show the current market price of 
Spee we Hafner Mfg. Co. v. 

ieber Lumber, etc., Co., 12 
538 S 646. ee ees 
_[{b] Date of price list.—In an ac- 
tion on the bond of a militia captain, 
on account of supplies for which he 
had failed to account prior to 1913, 
the federal price list of supplies 
made up in 1913 was no evidence of 
the value of the missing articles, 
State v. Buckley, 98 Wash. 379, 167 
P 1087. 

[ec] Letters not amounting to 
prices current.—Circular letters sent 
out at two different times by the sec- 
retary of a cotton seed association, 
containing the prices of cotton seed 
oil, are not “prices current and com- 
mercial lists,” within Code (1896) § 
1810, providing that ‘prices current 
or commercial lists” printed at any 
commercial mart are presumptive ev- 
idence of the value of any merchan- 
dise specfied therein.” and a witness. 
should not be permitted to examine 
them and testify from them as to the 
prices of cotton seed oil. Kentucky 
ponine Co. v. Conner, (Ala.) 39 S 
128. 


21. Ray v. Missouri, ete, R. Co., 
90 Kan. 244, 133 P 847; Western 
Wool Commn. Co. v.‘Hart, (Tex.) 20 
SW 131. ; 

22. Ark.—St. Louis, ete. Co., v. 
Pearce, 82 Ark. 353, 101 SW 760, 118 
AmSR 75, 12 AnnCas 125. 

Cal.— Vogt v. Cope, 66 Cal. 31, 4 


P9156 

Colo.—Willard v. Mellor, 19 Colo. 
534, 36 P 148. 

Ga.—Erk v. Simpson, 137 Ga. 608, 
73 SE 1065. 

Tll.—Tulty 
Co., 


Harms, 
151]. 


v. Western Union Tel. 
141 Ill. A. 312; Cook County v. 
10 Ill A. 24 [aff 108 Til. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sources in the usual course of business.2? But pub- 
lished quotations and market reports have been held 
to be incompetent,** at least where the persons from 
whom the information was obtained are available as 


witnesses.2°> 
[§ 153] 


Iowa.—Wilbur v. Buckingham, 153 
ies 194, 132 NW 960, AnnCas1913E 

Kan.—Ray v. Missouri, ete., R. Co., 
90 Kan. 244, 133 P 847 

Md.—Mount Vernon Brewing Co. Ww: 
Teschner, 108 Md. 158, 69 A 702, 16 
LRANS 758. 

Mich.—tTri-State Milling Co. v. 
Breisch, 145 Mich. 232, 108 NW 657; 
Kibler v. Caplis, 140 "Mich. 28, 103 
NW 531, 112 AmSR 388; Sisson v. 
Cleveland, ete., R. Co., 14 Mich. 489, 
90 AmD 252. 

Mo.—-Golson v. Ebert, 52 Mo. 260; 
F. W. Brockman Commn. Cover: 
Aaron, (A.) 130 SW 116; Brandom 
v. Atchison, etc., R. Co., 134 Mo. A. 
89, 114 SW 540; Fountain v. Wabash 
R. Co., 114 Mo. A. 676, 90 SW 3938. 

Nebr.— Chicago, GEC Leu ane COs Vs 
Todd, a Nebr, 712, 105 NW 83. 

N. Y.—Whelan vy. Lynch, 60 N. Y. 
469, 19 AmR 202. 

N. C.—Ferebee v. Berry, 168 N. C. 
; , 84 SE 262; Moseley v. Johnson, 
144 _ N. C. 257, 56 SH 922; Fairley 
v. Smith, 87 N. C. 367, 42 AmR 523. 

Tex.—Bullard v. Stewart, 46 Tex. 
Civ. A. 49, 102 SW 174. 

Va.—Norfolk etce., oe Co. v. Reeves, 
97 Va. 284, 33 SE 60 
Las UU. S.—Cliquot & U. S., 3 Wall. 
114, 18 L. ed. 116 

Mé.—Jones v. Ortel, 114 Md. 205, 
78 A 1030. 

Mo.—Meriwether v. Quincy, etc, 
R. Co., 128 Mo. A. 647, 107 SW 4384. 

N. Y.—Bunte v. Schumann, 46 
Misc. 593, 92 NYS 806. 

Tex.—Houston Packing Co. v. Grif- 
fith, (Civ. A.) 164 SW 4381. 

[a] Information furnished by ‘one 
dealer.—Where newspaper market 
quotations were offered as evidence of 
market value and it was shown that 
the quotations were based upon in- 
formation furnished by one. dealer, 
the quotations should have been re- 
jected as mere individual hearsay. 
Houston Packing Co. v. Griffith, (Tex. 
Civ. A.) 164 SW 431. 

[bo] Trade journals are not admis- 
sible without showing by extrinsic 
evidence that market reports therein 
were based on reliable sources of in- 
formation. Fountain v. Wabash R. 
Co., 114 Mo. A. 676, 90 SW. 393. 

{c] A newspaper, shown to be ac- 
cepted by a trade as reliable in stat- 
ing the market price of an article, 
is admissible in evidence to show 
such price without proof as to how 
the information published was ob- 
tained. Mt. Vernon Brewing Co. v. 
Teschner, 108 Md. 158, 69 A 702, 16 
LRANS 758. 

24 Doherty v. Harris, 230° Mass. 
341, 342, 119 NE 863 (“In this Com- 
monwealth it is settled that they are 
not competent, however reliable the 
source from which the information 
is derived. They are _ hearsay evi- 
dence; when better evidence is ob- 
tainable and the parties furnishing 
the information could have been 
called, the quotations are not admis- 
sible”). 

25. Doherty v. Harris, 230 Mass. 
341, 119 NE 863 [quot supra note 24]; 
National Bank of Commerce v. New 
Bedford, 175 Mass. 257, 56 NE 288. 

26. U. S.—Pabst Brewing Cont V: 
BH. Clemens Horst Co., 229 Fed. 913, 
144 CCA 195. 


(3) Place at Which Value Relevant. 
property has a market value at the place involved in 
the inquiry, evidence is properly directed to estab- 
lishing it at that place.26 Where the issue involved 
relates to the sale and delivery of goods, evidence of 
value is properly directed to value at the place of de- 
livery,?” but unless the evidence is clear and explicit 
as to the value of the article at the place of delivery 
evidence of value at other places may be received.?8 
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Where it is affirmatively shown? that no market val- 
ue for a commodity exists at the place involved in the 
inquiry, market value at other places may be shown, 
if these are sufficiently near to show, in connection 


with cost of transportation, ete., the value at the 


If 


Ala.—Alabama Iron Works v. Hur- 
ley, 86 Ala. 217, 5 S 418; Louisville, 
ae RCO. We Dickson, (A.) 73S 

Ark.—Kansas City, ete, R. Co. v. 
Oakley, 115: Ark. 20, 170 "SW 565. 

Fla.—Jacksonville, etce., R. ‘Co. v. 
Peninsular Land, ete., Cox 27 Mani; 
157, 9 S 661, 17 LRA 38. 65. 
gone Walker a2 Henry, 10 Ky. Op. 

Md.—Capron v. Adams, 28 Md. 529. 

Mo.—Cope v. C. EF. Thurston Co., 
146 Mo. A. 684, 127 SW 397. 

N. Y.—Hoffman v. 4Stna F. Ins. 
Co., 24 N. Y. Super. 501, 19 AbbPr 
325 [aff 32 N. Y. 405]. 

Oh.—Sumner Phosphate Co. vy. 
yorecks Chemical Co., 32 Oh. Cir. Ct. 


Or.—Stillwell v. Hill, 87 Or. 112, 
169 P 1174. 

Tex.—Ft. Worth, etc., R. Co. 
Poindexter, (Civ. A.) 154 SW 5813 
Stiff v. Fisher, 2)Tex, ‘CivecA.~ 346; 
21 SW 291. 

27. Nicola Bros. Co. v. Speer Box, 
etc., Co., 133 Fed. 914, 67 CCA 208; 
Grays Harbor Commercial Co. v. 
a TP EAE Lumber Co., 163 Ill. 

{a] In an action against a carrier 
for injuries to horses shipped the 
market value of the horses at points 
other than their destination was ine 
admissible. Texas, etc. R. Co. v. 
Stephens, (Tex. Civ. A.) 86 SW 933. 

{b] Where the value is the same 
throughout the county it is not error 
to receive evidence as to value of 
cattle in the county generally in- 
stead of limiting it to the place of 


delivery. Stiff v. Bihey 2 Tex. Civ. 
A. 346, 21 SW 291. 
28. ‘Ala.—Western R. Co. v. Price, 


192 Ala. 430, 68 S 278; St. Louis, 


etc., R. Co. v. Cash Grain Cor 161 
Ala. 332, 50 S 81; Louisville, ete., 
R. Co. v. Dickson, (A.) 73 S 750. 

Ga.—Frost v. Powell, 10 Ga. A. 95, 
72 Se 719. 

Kan.—Evans v. Moseley, 84 Kan. 

822, 114 P 374, 50 LRANS 889. 

N. Y.—Wemple v. Stewart, 22 


Barb. 
Pa.—Gordon v. Bowers, 16 Pa. 226. 
S. D.—Catlett v. Stokes, erat ya BD). 

278, 145 NW 554. ir 


Wash.—Rothrock  v. 
Wash. 548, 119 P 1114. 
gs Mesa eeers v. Stiles, 39 Wis. 
29. Jones v. St. Louis, etc., 
Co., 53 Ark. 27, 13 SW 416, 22 SS 
Tbs Mt. Vernon Brewing Com wv? 
Teschner, 108 Md. 158, 170, 69 A 
702, 16 LRANS 758 [quot Cyc]. 
30. Ala.—St. Louis, etc., R. Co. v. 
Cash Grain Co., 161 ‘Ala..332, 50 a 
81; W. Zimmerman Mfg. Co. 
Dunn, 151 Ala. 435, 440, 44 S 533 
[cit Cyc]; Berry v. Nall, 54 Ala. 446; 
Louisville, ete., R. Co. v. Dickson, 
(A.) 73 S 750. 
Colo.—Union Pac., ete., R. Co. v. 
Williams, 3 Colo. A. 526, 34 P 731. 


Hunter, 


ORE seb Pout v. Wyse, 15 Conn. 
Ga.—Frost v. Powell, 10 Ga. A. 95, 


@ SE 719. 

Md.—Mt: Vernon Brewing Co. v. 
Teschner, 108 Md. 158, 170, 69 A 702, 
16 LRANS 758 [quot Cyel; William- 
son v. Dillon, 1 Harr. & G. 444. 

Mich.—Savercool Views Harwell,» <1.7, 


place in question,®° and if this market is one legally 
open to the parties.*1. The question as to what placés 
are sufficiently near is addressed to the sound disere- 
tion of the court,?? the determining consideration 
being what evidence is practically available to the 
litigants. 33. The nearest market, if it is fairly illus- 
trative, is usually demanded by the court,** and rele- 
vaney decreases as distance increases.?® 
ness is not conclusive where circumstances of varia- 


But near- 


Mich. 308. 
N. Y.—Rice v. Manley, 66 N. Y. 
82, 23 AmR 380; Rimbaud v. Beier- 
meister, 168 App. Div. 596, 154 NYS 
SROs Tierney v. New York Cent., etc., 
R. Co., 67 Barb. 538 [aff 76 N. Y. 
ee Deifendorff v. Gage, 7 Barb. 18. 
C.—Carson v. Blount, 156 N. C. 
103, 72 SE 90; Suttle v. Falls, 98 N. 
(On 393, 4 SE 541, 2 AmSR 338. 

Oh. —Sumner Phosphate Co vy. 
Jarecki Chemical Co., 14 Oh. Cir. Ct. 
N.S. 59. 

Or.—Bump v. Cooper, 20 Or. 527,. 
26 P ee 

Ss. D.—Catlett v. Stokes, 33 S. D. 
278, 145 NW 554. 

Tex.—Kerr v. Blair, 47 Tex. Civ. 
A. 406, 105 SW 548; Atchison, etc., R. 
Co. v.. Nation, (Civ. A.) 92 SW 823; 


Guilt sete. Ros CO: Vee Dunman,.. CAS) 
16 SW 421. 
Wis.—Gregory v. Rosenkrans, 78 


Wis. 451, 47 NW 832; Lathers v. Wy- 
man, 76 Wis. 616, 45 NW 669. 

31. Mt. Vernon Brewing Co. v. 
Teschner, 108 Md. 158, 170, 69 A 702, 
16 LRANS os Ent Cyc]; Moye v.. 


Pope, 64 N. 
Comer v. Way, 107 Ala. 300, 
19 S 966, 54 AmSR 93; Mt. Vernon 
108 Md. 


Brewing Co. v. Teschner, 


158, 170, 69 A 702, 16 LRANS 758 
{quot Cyc]. 

33. Kansas Stock Yard Co. v. 
Couch, 12 Kan. 612; McCarty v. 
Quimby, 12 Kan. 494; Mt. Vernon: 


Brewing Co. v. Teschner, 108 Md. 

158, 170, 69 A 702, 16 LRANS 758 

[quot Cycl; Cahen v. Platt, 69 N. Y.. 

348, 25 AmR 203; New York, etc., 

Granite Pav. Co. v. Howell, 7 "NYSE 
Colo.—Sellar v. 


494, 
Clelland, 2 
Colo. 532. 


34, 

Kan.—Le Roy, etc., R. Co. v. Butts, 
40 Kan. 159, 19 P 625; Arn v. Mat- 
thews, 39 Kan. 272, 18 P 65; Hanson 
v. Lawson, 19 Kan. 201. 

Minn.—Porter v. Chandler, 27 Minn. 
301, 7 NW 142, 38 AmR 293. 

Tenn.—McDonald v. Unaka Timber 
Co., 88 Tenn. 38, 12 SW 420. 

Tex.—St. Louis, CLCe Ea OCOmmE Ys 
Pickens, 3 Tex. A. Civ. Cas. § 398. 

35. See cases infra this note. 

{a] Thus (1) the value in an ad- 
joining town would be competent. 
Davis v. Cotey, 70 Vt. 120, 39 A 628, 
(2) But the value in an adjoining’ 
state would be irrelevant. Franklin v. 
Krum, 171 Ill. 378, 49 NE 5138. (3) 
Sales of particular goods at auction 
in St. Louis are too remote to bear on 
the issue of the market value of such 
goods in Topeka, Kan. Cope v. C. E. 
Thurston Co., 146 Mo. A. 684, 127 SW 
397. (4) In an action for breach of a 
contract to deliver unstamped five 
per cent bonds of the Southern Pacific 
of California Railway Company to 
plaintiff in New York on September 3, 
1903, evidence that a witness knew of’ 
a transaction in such bonds in San 
Francisco in August, 1903, in which 
the bonds were sold at one hundred 
and eighteen dollars, was inadmissible 
as tending to show the market value 
of the bonds in New York on Septem- 
ber third, it appearing that the bonds 
were inactive on the exchange in New 
York, and that there was no market 
price for them there on that date. 
Stein v. Hartshorne, 123 App. Div.. 
467, 108 NYS 323. 
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tion render the value at the nearer market mislead- 
ing,?* and value at a market a great distance away 
may be shown where it appears that market value 
is the same in both places,°’ or differs only by the cost 
of transportation.** Value in the controlling market 
may always be shown, whatever its distance.*® 

[§ 154] (4) Time at Which Value Relevant.*° 
Where the issue of value of personal property is 
involved in an action, it is usually with respect to the 
value at some particular time,* and hence evidence 
of value is relevant only when directed to value at 
the time in question,*? or at a time so near thereto 
that it may reasonably be expected.to throw some 
light on the value at such time.** It follows that 
evidence of value a considerable time before or after 
the time in question is incompetent,*4 in the absence 
of further evidence showing either that the value 
remained the same,*® or the comparative values on 
the two occasions.*® On the other hand, it has been 
held that evidence of value at a time several months 
from the time in controversy is receivable without 


EVIDENCE 


[§§ 153-156 


same during the intervening period, where there is 
no suggestion by the adverse party of any ¢hange.** 

[§ 155] (5) Explaining Market Value. It is 
always open to a party for the purpose of impairing 
the weight of evidence introduced by the opposite 
party, to assign and substantiate reasons why the 
market price proved by his antagonist is unduly 
enhanced or unduly depressed.*® 

[§ 156] d. Services. In addition to a detailed 
statement of what was done, the value of personal 
services may be established cireumstantially by proof 
of relevant facts calculated to show the real value of 
the services as charged,*? their beneficial result,°° or 
lack of it,°4 their dangerous®? or disgusting®* char- 
acter, ‘and the degree of physical strength,°* acquired 
skill,5> or other qualifications required for success.*® 
Where the value of professional services is in issue, 
the professional standing of the person rendering 
such services is relevant,’ as is also evidence of the 
annual income of such person.®® The opinion of com- 
petent witnesses may also be given to the jury to- 


Po 


evidence that the condition of property remained the 


36. Simpson v. Cincinnati, etc., R. 
Co., 81 Ga. 495, 8 SE 524; Fessler v. 
Love, 48 Pa. 407. 

37. Rosenblatt v. Winstanley, (Mo. 
A.) 186 SW 542. 

38. Rosenblatt v. Winstanley, (Mo. 
A.) 186 SW 542. 

39. Ark.—Arkansas Short Leave 
Lumber Co. v. McInturff, 203 SW 1047; 
wane v. Nothern, 121 Ark. 150, 180 SW 


Til.—Hogan v. Donohue, 49 Ill. A. 


432 
Kan.—Evans v. Moseley, 84 Kan. 
Co. v. 


322, 114 P 374, 50 LRANS 889. 
Md.—Mt. Vernon Brewing 

Teschner, 108 Md. 158, 170, 69 A 702, 

16 LRANS 758 [quot Cyc]. 
Mich.—Aulls v. Young, 98 Mich. 231, 

57. NW 119. 

'  Mo.—National Warehouse, etc., Co. 


v. Toomey, 160 Mo. A. 622, 140 SW 
Ce eaare op 144 Mo. A. 516, 129 


SW 3 

waar H.—French v. Piper, 43 N. H. 
ost Y.—Ferris v. Sutcliff, 1 AlbLJ 
guenn.—Fort v. Saunders, 5 Heisk. 


Wash.—Henry v. Western Union 
Tel. Co,, 73 Wash. 260, 131 P 812, 46 
LRANS 412. 

Woon’ In case of realty see supra § 
: Nicola Bros. Co. v. Speer Box, 
etc., Co., 1383 Fed. 914, 67 CCA 208. 

42. Stillwell v. Hill, 87 Or. 112, 169 
P 1174; Walker v. Henry, 10 Ky. Op. 
629. See also infra note 43. 

{a] Failure to mention time and 
place in question.—‘It is true that 
the value of personal property is rela- 
tive, varying with time, place, and 
circumstances. But although ques- 
tions to appellee asking the value of 
the hogs for which he claimed dam- 
ages in his second paragraph of 
complaint did not specifically mention 
the time and place of that value, the 
answers could only be understood as 
meaning the value at the time and 
place where they took sick, so that 
this evidence was unobjectionable.” 
Wheatcraft v. Myers, 57 Ind. A. 371, 
107 NPE 81, 84. 

43. U. S—Pabst Brewing Co. v. 
EB. Clemens Horst Co., 229 Fed. 913, 
144 CCA 195; Nicola Bros. Co. v. 
Speer Box, etc., Co., 1338 Fed. 914, 67 
‘CCA 208. 

Ala.—Western R. Co. v. Price, 192 
Ala. 430, 68 S 278; Jones v. White, 189 
Ala. 622, 66 S 605. 

Ga.—Parker v. Williams, 22 Ga. A. 
730, 97 SE 260; Peninsular Naval 
Stores Co. v. State, 20 Ga. A. 501, 93 
SE 159. 

Mo.—Heller v. Ferguson, 189 Mo. 
A. 484,176 SW 1126. 

Or.—Stillwell v. Hill, 87 Or. 112, 169 
P 1174. 


Tex.—Houston Packing Co. v. Grif- 
fith; (Civ. A.) 144 SW 1139. . ji 

[a] Evidences of the range of prices 
during a period covering the @eate in 
question, and showing the minimum 
price during the period, is admissible 
to show the value of cattle. Houston 
Packing Co. v. Griffith, (Tex. Civ. A.) 
144 SW 1139. 

{b] Time not too remote.—In an 
action for breach of a contract for 
the sale and delivery of lumber, to 
have been delivered on March 21, 1903, 
it was not an abuse of the trial court’s 
discretion to permit evidence of the 
value of such lumber at the place of 
delivery on March 7, 1903, and in the 
May following, the court having 
properly instructed the jury that de- 
fendant was liable only for the differ- 
ence between the contract price and 
the market value of the lumber not 
delivered on the day and at the place 
specified for delivery. Nicola Bros. 
Co. v. Speer Box, etc., Co., 133 Fed. 
914, 67 CCA 208, 

44, Ala.—Burgin v. Marx, 158 Ala. 
6338, 48 S 348. 

Colo.—Aultman-Taylor Mach, Co. 
v. Forrest, 168 P 1119. 

Iowa.—Lundvick v. Westchester F. 
Ins. Co., 128 Towa 376, 104 NW 429; 
Galliers v. Chicago, ete., R. Co., 116 
Iowa 319, 89 NW 1109. 

Oh.—McCracken v. West, 17 Oh. 16. 

Tex.—Texas Warehouse Co. v. Im- 
perial Rice Co., (Civ. A.) 164 SW 396; 
Martin v. Daniel, (Civ. A.) 164 SW 17; 
Houston Packing Co. v. Griffith, (Civ. 
A.) 144 SW 1139. 

Wash.—State v. Buckley, 98 Wash. 
379, 167 P 1087. 

{a] Time too remote.—(1) Seven 
months before. Austin v. Langlois, 
83 Vt. 104, 74 A 489. (2) Hight months 
before. Municipal Pav. Co. v. Dono- 
van Co., (Tex. Civ. A.) 142 SW 644. 
(3) A year or more after. Martin v. 
Daniel, (Tex. Civ. A.) 164 SW 17. 

45. Lundvick v. Westchester F. 
Ins. Co., 128 Iowa 376, 104 NW 429; 
Parmenter v. Fitzpatrick, 185 N. Y. 
190, 31 NE 1032; Bailey v. Walton, 24 
S. D. 118, 128 NW 701. 

{a] The value of a piano wrong- 
fully seized and sold under execution, 
being in issue, a music teacher who 
testified to her examination and use 
of the piano some two years prior to 
the seizure was properly permitted to 
state whether at that time it was in 
good condition, as other evidence 
showed that it remained in good con- 
dition to the time of the seizure. 
Bailey v. Walton, 24 S. D. 118, 123 
NW 701. 

{b] Shopworn schoolbooks.—tIn an 
action against a sheriff for the wrong- 
ful sale, under an execution against-a 
third person, of a shopworn stock of 
miscellaneous schoolbooks and _ sta- 
tionery owned by plaintiff, evidence 


gether with the basis of their estimate.®® 


It is as- 


of what the purchasers at the execu- 
tion sale obtained for the stock at 
bona fide private sales in cities some 
miles distant from the place of con- 
version, and nearly a year afterward, 
was held competent as tending to 
prove the market price of the goods 
at the time of the conversion; the 
stock being of a staple character, and 
its value not liable to fluctuations. 
Parmenter v. Fitzpatrick, 135 N. Y. 
190, 31 NE 10382. 

46. Lundvick v. Westchester F. 
Ins. Co., 128 Iowa 376, 104 NW 429. 

47. White Sewing Mach. Co. v. 
Phenix Nerve Beverage Co., 188 Mass. 
407, 74 NE 600. 

48. Hogan v. Donohue, 49 Til. A. 
432; Mt. Vernon Brewing Co. v. Tesch- 
ner, 108 Md. 158, 170, 69 A 702, 16 
LRANS 758 [quot Cye]. 

49. Locke v. Kraut, 85 Conn. 486, 
83 A 626; Ware v. House, 141 Ga. 410, 
81 SE 118; Miles v. Brown, 11 KyL 
363; jroinatord v. Rainsford, 26 S. C. 

q. ; 

50. McFadden v. Ferris, 6 Ind. A. 
454, 32 NE 107; State v. Elliott, 82 Mo. 
A. 458; Plattsburg First Nat. Bank v. 
Post, 66 Vt. 237, 28 A 989. 

51. Barnes v. Sisson, 44 Ill. A. 327, 

[a] Such a test is not conclusive. 
—dJersey Co. v. Davison, 29 N. J. L. 415. 
veo Thompson v. Stevens, 71 Pa. 
53. Reynolds v. Robinson, 64 N. 
Y. 589 (nursing patient afflicted with 
loathsome disease). : 

54. Hall v. Stanley, 86 Ind. 219. 

55. Millener v. Driggs, 10 NYSt 


iis 

{a] Evidence of reputation (i) is 
not admissible to prove (Cohen vy. 
Stein, 61 Wis. 508, 21 NW 514) (2) 
or disprove (Jeffries v. Harris, 10 N. 
C. 106) skill. 

56. Evans v. Horton, 93 Ala. 379, 
9 S 534; Marshall v. Bahnsen, 1 Ga. 


‘A. 485, 57 SE 1006; Graves v. Jacobs, 


8 Allen (Mass.) 141; Johnson v. 
Myers, 103 N. Y. 663, 9 NB 52. 

{a] A record of previous success 
is revelant. Low v. Connecticut, etc., 
R. Co., 45 N. H. 370. 

[b] Time of qualification—The 
claimant must show that he posses- 
sed the necessary qualifications at 
the time in question or so near there- 
to as to render probable their exis- 
tence at that time. Evans v. Horton, 
93 Ala, 379, 9 S 534; Graves v. Jacobs, 
8 Allen (Mass.) 141. 

57. Marshall v. Bahnsen, 1 Ga. A. 


485, 57 SE 1006 (a surgeon suing for ° 


the value of his professional services 
may show that his standing in the 
profession is high). 

‘58. Burke v. Mulgrew, 127 App. 
Div. 733, 111 NYS 899 [app dism 
197 N. Y. 521 mem, 90 NE 1156 mem] 
(as basis of value of time). 

59. See infra XIII, G, 1. 


ee ee a ee ea a ae 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 156] 


serted in numerous cases that it is not permissible 
to show the customary charge for similar services,°° 
or what the person rendering the services in ques- 
tion®! or other persons*? have charged or received 
for similar services on other occasions, or what others 
would have charged for the same work,®* these mat- 
ters being regarded as res inter alios.°* But there is 
also authority for the view that evidence of what 
the person rendering the services has received or is 
accustomed to receive for similar services®® or as to 


60. Ala.—Harris v. 93 
Ala. 59, 9 S 541. 

Cal.—Trenor v. Central Pac. R. Co., 
50 Cal. 222. But see infra note 66. 
ie ee ee v. Harvey, 5 Conn. 


Russell, 


33 


Ill. Fitchburg Steam Engine Co. 
Vee otver, 210 Til 138) 7) NE. 933° 
Scott v. Wright, 138 Ill. A. 105. But 
see infra note 66. 

Iowa.—Forey v. Western Stage Co., 
19 Iowa 535. But see infra note 66. 

Ky.—French v. Frazier, 7 J. J. 
Marsh. 425; Holiday v. Watson, 6 
KyL 590. But see infra note 66. 

Nebr.—Thompson v. Gaffey, 52 
Nebr. 317, 72 NW 314. 

N. H.—Low_v.. Connecticut, etce., 
R..Co:, 45 N..H. 370. 

N. Y.—Wildhack v. Cheltenham 
Adv. Agency, 160 NYS 1078. But see 
infra note 66. 

Oh.—Dickey v. Greenleaf, 38 Oh. 
st. 593. But see infra note 66. 

Vt.—Noyes v. Fitzgerald, 55 Vt. 49. 
But see infra note 66. 

[a] In an action against a guar- 
antor to recover compensation for 
services, guaranteed in a contract to 
serve for a percentage of the profits, 
where the guaranty is denied, testi- 
mony in chief as to the customary 
price of such services is inadmissible. 
Dickey v. Greenleaf, 38 Oh. St. 593. 


61. Ala.—Fuller v. Stevens, 39 S 
623; Collins v. Fowler, 4 Ala. 647. 
- Ga—Boyd v. Davis, 20 Ga. A. 620, 


93 SE 261; Stone Mountain Granite 
Corp. Vv.) Patrick; 19) Ga. A. '269,) (91 
SE_ 286. 

D. ©C.—Cohen v. Cohen, 13 D. C. 227, 
But see infra note 65. 

Ill.— Haish v. Payson, 107 Ill. 365. 


Ind.—Evans v. Koons, 10 Ind. A. 
603, 38 NE 350. 

N. Y.--Wildhack v. Cheltenham 
Adv. Agency, 160 NYS 1078. But 
see infra note 65. 

Tex.—Lloyd v. Kerley, (Civ. A.) 


106 SW 696. 

Wash.—Maney v. Hart, 11 Wash. 
67, 39 P 268. 

62. Ala.—Alabama Securities Co. 
v. Dewey, 156 Ala. 530, 47 S 55. 

Ark.—Maurice v. Hunt, 80 Ark. 476, 
97 SW 664. 

Colo.—Geiger v. Kiser, 47 Colo. 297, 
HO ee aaG Le : 


‘Towa.—Sullivan v. Herrick, 161 
Iowa 148, 140 NW 359. 
Mich.—McKnight v. Detroit, etc., 
R. Co., 185 Mich. 307, 97 NW 772. 


Minn.—Securer v. Horst, 31 Minn. 
479, 18 NW 283. 

Oh.—Allen v. Lowe, 19 Oh. Cir. Ct. 
353, 10 Oh. Cir Dec. 353. 

Or.—Latourette v. Miller, 67 Or. 
ate Loo, 273820. 

63. Jefferson v. Watson, 13 Ky. 
Op. 282; Sullivan Lumber Co. v. 
Thorn, 130 Minn. 296, 153 NW 616; 
State v. Elliott, 82 Mo. A. 458. 

fa] A witness cannot testify as 
to what he would have charged for 
the services in question. Hull v. Gal- 
lup, 49 Conn. 279. 

64. Res inter alios see infra XIV. 

65. Ferry v. Henderson, 32 App. 
(D. C.) 41; Whipple v. Farrelly, 136 
App. Div. 587, 121 NYS 117; Holman 
v. Fesler, 7 Watts & S. (Pa.) 318. 
But see supra note 61. 

[a] Painting portrait.—In an ac- 
tion by a. portrait painter for the 
reasonable value of painting a por- 
trait, evidence as to what plaintiff 
was accustomed to receive for simi- 
lar work to that done for defendant 
was relevant to the question of 
value. Whipple v. Farrelly, 136 App. 
Dive bev lel, NYS) LL. 

[b] In determining the proper di- 


EVIDENCE 


missible.&® 


their reasonable 


vision of fees between attorneys and 
associate counsel employed by them, 
evidence of other employments be- 
tween the parties in other similar 
cases, wherein the fees were equally 


divided, is admissible. Smith v. 
Waldrop, (Ala.) 77 S 381. 
[c] The salary received by plain- 


tiff may be shown. Ferry v. Hender- 
son, 32 App. (D. C.) 41, 45: (“The 
question was not, then, as to the 
particular qualifications of the plain- 
tiff for the duties of a superintendent 
of construction, but as to the reason- 
able value of his services. As the 
plaintiff was not a regular superin- 
tendent of building construction, but 
was engaged in the particular case 
while regularly performing his cleri- 
cal duties for another, which occupied 
the bulk of every day that the con- 
struction was under way, and gave 
but a small part of his time each 
day to the matter of superinten- 
dence, it seems to us material that 
the jury should be informed as to 
the salary he was receiving for his 
regular duties’’). ‘ 

66. U. S.—Walker Mfg. Co. 
Knox, 1386 Fed. 334, 69 CCA 160. 

Ark.—Ingham Lumber Co. v. In- 
gersoll, 93 Ark. 447, 125 SW 139, 20 
AnnCas 1002. 

Cal.—Schalich v. Bell, 178 Cal. 773, 
161 P 983. But see supra note 60. 

Colo.—Geiger v. Kiser, 47 Colo. 297, 
107 P 267; Fleming v. Wells, 45 Colo. 


255, LOL P66: 

Ga.—Dillard v. Holtzendorf, 140 
Ga. 17, 78 SE 414. 

Ill.—Koedt v. Josephson, 158 Ill. A. 
388. But see supra note 60. 

Iowa.—Sawyer v. Wepello County, 
152 Iowa 749, 133 NW 104; Allen v. 


Vv. 


Urdangen, 141 Iowa 280, 119 NW 724. 
But see supra note 60. 

Weaver, 13 KyL 207. But see supra 
note 60. 

Mich. 14. 

ae R i v. Grant, 8 Mo. 59. 
Bank, 62 App. Div. 231, 70 NYS 988 
{aff 172 N. Y. 681 mem, 65 NE 1119 

Oh.—State v. Ampt, 6 Oh. Dec. (Re- 
print) 699, 7 AmLRec 469. But see 

Okl.—Anthony v. Nourse, 

795. 427 .P. 491. 
85 Pa. 
477. 

Ss. C.—Tarrant v. Gittelson, 16 S. C. 

Tex.—San Antonio Fdy. 

Drish, 38 Tex. Civ. A. 214, 85 SW 440. 
But see supra note 60. . 

[a] Selling real estate.—Fleming v. 

[b] In dealing with professional 
services, customary charges may be 
A. 888; Eggleston v. Boardman, 37 
Mich. 14; State v. Ampt, 6 Oh. Dec. 
son v. Boyle, 85 Pa. 477. 

[ce] “Going wage for common la- 
280, 119 NW 724. 

[ad] The union rate of wages may 
value of labor, although the contract 
of employment was not based on the 
Tio LOLI so 83. 

[e] What a predecessor in a sal- 
an action by his successor, the duties 
being the same. Cumberland Tel., 


Ky.—Cumberland Tel. etc., Co. v. 
Mich.—Eggleston v. Boardman, 37 
Y.—Meislahn v. Irving Nat. 
mem]. But see supra note 60. 
supra note 60. 
34 Okl. 
Pa.—Thompson v. Boyle, 
ae Co. v. 
Vt.—Paige v. Morgan, 28 Vt. 565. 
Wells, 45 Colo. 255, 101 P 66. 
shown. Koedt v. Josephson, 158 I. 
(Reprint) 699, 7 AmLR 469; Thomp- 
bor.2—Allen. v. Urdangen, 141 lowa 
be shown as bearing on the reasonable 
union rate. Schalich v. Bell, 173 Cal. 
aried office received is competent in 
ete., Co. v. Weaver, 13 KyL 207; Meis- 
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the customary charges for such services®® is admissi- 
ble, it being considered that such evidence may tend 
to throw light on the intentions of the parties.%7 
Evidence of what has been paid or received for ser- 
vices of a different character is, of course, inad- 
Statements made by, or attributable to, 
a party, which amount to admissions as to the value. 
of services, may be shown against such party.°® The 
amount actually paid for services does not establish 


value.?° 


lahn v. Irving Nat. Bank, 62 App. Div. 
201, 70 NYS 988 [aff 172, N. Y. 681 
mem, 65 NE 1119 mem]. 

{[f] Usual or customary amount.— 
Where defendant had agreed to pay 
plaintiff the reasonable value of his 
services, without reference to any 
fixed custom to pay any definite price, 
evidence of witness familiar with 
such services that it was usual to pay 
a percentage of from two to five per 
cent of the value of the goods, sold 
as the result of the efforts of the 
employee, was not objectionable as 
failing to show that there was any 
fixed custom to pay a definite price. 
Walker Mfg. Co. v. Knox, 136 Fed. 
334, 69 CCA 160. 

{g] The general and common price 
of like work, at the time the contract 
was entered into or the work done 
may be shown by defendant. Murray 
v. Ware, 1 Bibb (Ky.) 325, 4 AmD 637; 
Cornelius v. Grant, 8 Mo. 59. 

{h] The evidence must be confined 
to such charge at or about the time 
the contract was made. Dickey v. 
Greenleaf, 38 Oh. St. 593. 

67. Tarrant v. Gittelson, 16 S. C. 
231; Paige v. Morgan, 28 Vt. 565. 

[a] For example, where the parties 
in an action for services rendered 
under a special contract differ as to 
the compensation agreed upon, evi- 
dence of the value of like services, as 
bearing on the reasonableness of con- 
flicting evidence, is admissible, where 
the jury are properly instructed as to 
the manner in which such evidence 
should be considered. Tarrant v. 
Gittelson. 16 S. C. 231. 

68. Ala.—Alabama Securities Co. 
v. Dewey, 156 Ala. 530, 47 S 55; Fuller 
v. Stevens, 39 S 623. 

Ark.—Maurice v. Hunt, 80 Ark. 476, 
97 SW 664. 


Ga.—Ware v. House, 141 Ga. 410, 81. 
SE 118. 
13 Ky. 


Ky.—Jefferson v. Watson, 
Op. 282. 

Pa.—Heblich v. Slater, 217 Pa. 404, 
66 A 655. 

{a] In an action for work and labor, 
(1) the salary received by plaintiff in 
other employments at the time they 
were performed is inadmissible to 
prove what his services were worth. 
Alabama Securities Co. v. Dewey, 156 
Ala. 530, 47 S 55. (2) Evidence as to 
the amount paid to a third person for 
the work of supervision is irrelevant 
to determine what plaintiff is entitled 
to. Alabama Securities Co. v. Dewey, 
156 Ala. 530, 47.S 55. 

{b] In an action for commissions as 
auctioneer, evidence as to the com- 
missions which plaintiff, who was also 
sheriff, would have received had he 
disposed of goods in his official capac- 
ity, is inadmissible. Boyd v. Davis, 
20 Ga, A. 620, 93 SE 261. 

{c] Services of a man and team.— 
Testimony as to what the father of 
the witness paid for teams was in- 
competent. Maurice v. Hunt, 80 Ark. 
476, 97 SW 664. 

69. Pope v. Randolph, 13 Ala. 214; 
Holiday v. Watson, 6 KyL 590. 

Admissions by conduct see infra §§ 
353-355. 

Admissions generally see infra §§ 
323-506. 

70. Hoover v. Baltimore, etc., R. 
Co., 158 Ill. A. 292, 294 (an action to 
recover damages for injuries to a 
mare together with the cost of the 
services of a veterinary surgeon, 
where the court said: “We cannot 
agree with the insistence of appellee 
that in the absence of evidence to the 
contrary it will be presumed that the 
reasonable value of the services of 
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V. COMPETENCY GENERALLY 


[§ 157] A. In General. In order that evidence 
may be admissible, it is necessary not only that the 
fact offered to be shown be logically relevant to the 
issue’! and have sufficient probative force to warrant 
its receipt and consideration,’? but also that the 
evidence itself should be of such character that it is 
properly receivable in a court of justice."* For ex- 
ample, evidence which is both relevant and material 
may be rejected because it is not based on the per- 
sonal knowledge of the witness;’* because it repro- 
duces the declarations of one who is untrustworthy 
by reason of lack of adequate knowledge’® or the 
existence of a motive to misrepresent ;** because it 
is not of the most reliable character which it is 
within the power of the proponent to produce;** 
because it would tend to vary or contradict a writ- 
ing; or for other reasons going to the character of 
the evidence itself, rather than to the facts which it 


spect to evidence, means the characteristic of being 
that which the very nature of the thing to be proved 
requires as the fit and appropriate proof in the par- 
ticular case.79 The term properly refers to the char- 
acter and not the weight of the evidence, and evi- 
dence is not incompetent merely because it is weak.*° 

[§ 158] B. Evidence Wrongfully Obtained. The 
courts do not concern themselves with the method by 
which a party has secured the evidence which he 
adduces in support of his contentions,®1 and hence 
evidence which is otherwise admissible will not be 
excluded because it: has been fraudulently, wrong- 
fully, or illegally obtained.’? This rule is most fre- 
quently applied in the case of documentary evi- 
dence,®? as to which it is held that papers which are 
in fact in court may be used in evidence notwith- 
standing the fact that the party offering them 
obtained them illegally.84 Another application is in 


is sought to prove thereby. The requirement referred 
to is properly termed ‘‘competency, 


the veterinary surgeon was the 
amount paid therefor’’). 

71. See supra § 89. 

72. See supra § 90. 

73. Gray v. Maine Cent. R. Co., 114 
Me. 530, 96 A 1067. 

. See infra §§ 166-185. 

See infra § 191. 
See infra §§ 192-208. 
See infra XX. 
See infra XXI. 
Minn.—State_ v. 
Minn. 476, 93 AmD 241. 

N. Y¥.—Porter v. Valentine, 18 Misc. 
213, 41 NYS 507. 

Or.—Goltra v. Penland, 45 Or. 254, 


Yfth TP 72) 
Tenn.—Chapman v. McAdams, 1 
Tex.—Horbach v. State, 43 Tex. 


Lea 500. 
242. 
As used in a statute making 


Johnson, 12 


[a] 
certain evidence competent on the 
issue of marriage, the word “com- 
petent” means, “admissible for the 
purpose of establishing the fact of 
marriage; in other words, such evi- 
dence as, if believed, would author- 
ize a jury to find the fact of mar- 
riage.” State v. Johnson, 12 Minn. 
476, 98 AmD 241. 

80. Rehfield v. Winters, 62 Or. 299, 
304, 125 P 289, 291 (‘‘the real objec- 
tion to this evidence goes to the 
weight, and not to the competency, of 
the same’). |: 

81. Firth Sterling Steel Co. v. 
Bethlehem Steel Co., 199 Fed. 353, 
355 (“As Wigmore says’. [Section 
2183]: ‘The illegality of the act of 
obtaining the evidence is by no means 
condoned, but is merely ignored’’’). 

82. U. S.—Firth Sterling Steel Co. 
v. Bethlehem Steel Co., 199 Fed. 353; 
U. S.. v. Slenker, 32 Fed, 694;-U. S. 
v. Rapp, 30 Fed. 818; U. S. v. Cotting- 
ham, 25 F. Cas. No. 14,872, 2 Blatchf. 
470; U. S. v. Whittier, 28 F. Cas. No. 
16,688, 5 Dill. 35. 

Ga.—Sanders v. State, 113 Ga. 267, 
38 SH 841. 

Ill.—Siebert v. Peo., 143 Ill. 571, 
32 NE 431; Gindrat v. Peo., 138 Ill. 
103, 27 NE 1085; Mossman v, Thor- 
son, 118 Ill. A. 574. ie 


Iowa.—Sullivan v. 
Iowa 76, 84 NE 978. 
Kan.—State v. Jansen, 22 Kan. 498. 
Me.—State v. Gorham, 65 Me. 270. 
Mass.—Com. v. Hurley, 158 Mass. 
159, 33 NE 342; Com. v. Tibbetts, 
157 Mass. 519, 32. NE 910; Com. vy. 
Ryan, 157 Mass. 403, 32 NE 349; Com. 
v. Henderson, 140 Mass. 303, 5 NE 
832; Com v. Taylor, 132 Mass. 261; 
Com. v. Cohen, 127 Mass. 282; Com. 
v. Welsh, 110 Mass. 359; Com. v. 
‘Certain Intoxicating Liquors, 4 Al- 
len 593; Com. v. Dana, 2 Metc. 329; 
Faunce v. Grey, 21 Pick. 243. 
Mich.—Cluett v. Rosenthal, 100 
by sar 198, 58 NW 1009, 43 AmSR 
446. 


Nicoulin, 


?? which, in re- | hibits.®® 
Nebr.—Geiger v. State, 6 Nebr. 545. 
N. Y.—Lyman v. Oussani, 33 Misc. 
409, 68 NYS 450 [rev on_ other 
Ae 65 App. Div. 27, 72) NYS 
4 4 

Tex.—Speiden v. State, 3 Tex. A. 
156, 30 AmR 126. 

W. Va.—State v. Douglass, 20 W. 
Va. 770. 

Eng.—Jordan v. Lewis, 14 East 306 
note a, 104 Reprint 618; Legatt v. Tol- 
lervey, 14 Hast 302, 104 Reprint 617. 

[a] Reason for rule.—‘It is not 
the policy of the courts, nor is it 
practicable, to pause in the trial of a 
cause, and open up a collateral in- 
quiry upon the question of whether 
a wrong has been committed in ob- 
taining the information which a wit- 
ness possesses.” Cluett v. Rosen- 
thal, 100 Mich. 198, 198, 58 NW 1009, 
43 AmSR 446. 

{[b] “One who is in no way respon- 
sible for the tort by which informa- 
tion is obtained by the witness may 
introduce evidence of the facts as- 
certained, even though a trespass or 
wrong was committed by the witness 
in obtaining the information.” 
Cluett v. Rosenthal, 100 Mich. 193, 
198, 58 NW 1009, 43 AmSR 446. 

{c] Evidence obtained by the pol- 
ice by tapping a telephone wire 
should not be excluded on the ground 
that the police in obtaining the in- 
formation violated Penal Law §§ 552, 
1423. Peo. v. McDonald, 177 App. 
Div. 806, 165 NYS 41. 

83. Documentary evidence gener- 
ally see infra XIX. 

84. U. S.—Adams v. New York, 
192 U. S. 585, 24 SCt 372; 48). ed. 
575; Bacon v. U. S., 97 Fed. 35, 38 
CCA’ 37. 

Cal.—Peo. v. Alden, 113 Cal. 264, 
45 P 327. 

Conn.—State v. Griswold, 67 Conn. 
290, 34 A 1046, 33 LRA 227. 

Ga.—Williams v. State, 100 Ga. 
511, 28 SE 624, 39 LRA 269; Wood v. 
Maguire, 21 Ga. 576. 

Ill.—Trask v. Peo.; 151 Ill. 523, 38 
NE 248; Siebert v. Peo., 143 Ill. 571, 
82 NE 431; Gindrat v. Peo., 138 Ill. 
103, 27 NE 1085; Stevison v. Ernest, 
80 Ill. 513; Mossman v. Thorson, 118 
Ill. A. 574. AN 


Iowa.—State_ v. 

Iowa 6, 72 NW 497. 

La.—State v. Renaud, 50 La. Ann, 

662, 23 S 894. - 
Mass.—Com. v. Tibbetts, 157 Mass. 

ees 32 NE 910; Com. v. Dana, 2 Metc. 


Mich.—Schloss v. Estey, 114 Mich. 
429, 72 NW 264. 

N. H.—State v. Sawtelle, 66 N. H. 
488, 32 A 831. 

IN; Ya-—Peo, Vv... Adams, U76..Nanya 
$51, 68 NE 636, 98 AmSR 675, 68 LRA 
406 [aff 192 U. S. 585, 24 SCt 372, 48 
Diwedsnovoul, 

Or.—State v. McDaniel, 39 Or. 161, 


Van Tassel, 


or 


the case of articles which are in the nature of ex- 


65 P 520. 

S. C.—State v. Atkinson, 40 S. C. 
363, 18 SE 1021, 42 AmSR 877. 

Vt.—Barrett v. Fish, 72 Vt. 18, 20, 
47 A 174, 82 AmSR 914, 51 LRA 754; 
State v. Mathers, 64 Vt. 101, 23 A 590, 
83 AmSR 921, 15 LRA 268. 

Eng.—Stockfleth v. DeTastet, 4 
Campb. 10; Legatt v. Tollervey, 14 
Hast 302, 104 Reprint 617; Jordan v. 
Lewis, Str. 1122, 93 Reprint 1072. 

“It is clear that a court of law will 
take no notice on trial of a respond- 
ent, how letters or other papers of- 
fered in evidence, were obtained, for 
the purpose of determining their ad- 
missibility in evidence.’ Barrett v. 
Fish, supra. 

“Though papers and other subjects 
of evidence may have been illegally 
taken from the possession of the 
party against whom they are offered, 
otherwise unlawfully obtained, 
this is no valid objection to their 
admissibility, if they are pertinent to 
the issue; the court will not take 
notice how they are obtained, whether 
lawfully or unlawfully, nor will it 
frame an issue to determine that 
question.” Cluett v. Rosenthal, 100 
reo 193, 198, 58 NW 1009, 483 AmSR 


[a] “Notwithstanding Boyd v. U. 
S., 116 U. S. 616, 6 SCt 524, 29 L. ed. 
746, the usual rule is that, where 
papers are in fact in court, they 
may be used in evidence, even though 
the party who offers them in evi- 
dence procured them illegally. Adams 
v. New York, 192 U. S. 585, 24 Sct 
372, 48 L. ed. 575, and other cases. 
Indeed, independently of any partic- 
ular decisions, such has always been 
understood to be the rule.” New York 
Cent,, etc, AR, ‘Cov've Ul Sy 165. Med: 
833, 8438, 91 CCA 519. 

{b] This rule has been applied to: 
(1) Letters. Bacon v. U. S., 97 Fed. 
35, 38 CCA 37; Siebert v. Peo., 143 
Ill. 571, 82 NE 431; North American 
Ace. Ins. Co. v. Williamson, 118 Ill. 
A. 670; Mossman v. Thorson, 118 Il. 
A. 574; State v. Renaud, 50 La. Ann. 
662, 23 S 894; Com. v. Tibbetts, 157 
Mass. 519, 32 NE 910; State v. Mc- 
Daniel, 39” Or! 161,.65 © 520%, Bar- 
rett v. Fish, 72 Vt. 18, 47 A 174, 82 
AmSR 914, 51°LRA 754; Bishop At- 
terbury’s Case, 16 How. St. Tr. 323. 
(2) Telegrams. State v. Sawtelle, 66 
N. H. 488, 32 A-831. (3) Court records. 
Peo. v. Alden, 113-Cal, 264, 45 P 327; 
Stevison v. Ernest, 80 Ill. 513. 

85. Ala.—Scott v. State, 113 Ala. 
64, 21 S 425; Shields v. State, 104 Ala. 
35, 16 S 85, 53 AmSR 17. 

Ark.—Starchman v. State, 62 Ark. 
538, 36 SW 940. 

Ga.—Jackson, v. State, 118 Ga. 780, 
45 SE 604; Williams v. State, 100 
Ga. 511, 28 SE 624, 39 LRA 269. 

Ill.—-Gindrat v. Peo. 138 Ill. 103, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 159-160] 


{§ 159] C. Evidence Tending to Prejudice Jury. 
A party cannot be deprived of the benefit of evidence 
which is relevant and material because it may also 
have a tendency to prejudice the adverse party in the 


eyes of the jury.®® 
[§ 160] 


D. Telephone Conversations.®? 
case in which a face to face conversation between a 
witness and another person would be admissible in 
evidence,®* a conversation between them over the 
telephone is admissible,®? provided the identity of the 
person with whom the witness was speaking is satis- 
factorily established,®° but not otherwise.®! Proof of 
identity is most readily afforded by the witness’ rec- 
ognition of the voice of the person with whom he 
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to regard the witness’ recognition or identification 
of the voice of the person with whom he spoke as 
essential to the admissibility of evidence of a tele- 
phone conversation. 


The better view, however, is 


that the identity of the speaker may be established 


In any 


was speaking,®? and indeed a number of cases seem 


27 NE 1085. 

Mass.—Com. v. Byrnes, 158 Mass. 
172,.33 -NE, 343; Com. v. Dana, 2 
Metc. 329. 


Mo.—State v. Pomeroy, 130 Mo. 489, 
32 SW 1002. 

N. H.—State v. Flynn, 36 N. H. 64. 

W. Va.—State v. Cross, 44 W. Va. 
315, 29-SE 527. 

Ont.—Reg. v. Doyle, 12 Ont. 347. 

[a] This rule has been applied to: 
(1) Liquors. Williams v. State, 100 
Ga. 511, 28 SE 624, 39 LRA 269; 
State v. Flynn, 36 N. H. 64; Reg. v. 
Doyle, 12 Ont. 347. (2) Lottery tick- 
ets. State v. Pomeroy, 130 Mo. 489, 
32 SW 1002.. (3) Ballots. Com.’ v. 
Ryan, 157 Mass. 403, 32 NH 349. (4) 
Tools. Starchman v. State, 62 Ark. 
538; 36 SW 940. (5) Pistols. Chas- 
tang v. State, 83 Ala. 29, 3 S 304; 
State v. Cross, 44 W. Va. 315, 29 
SE 527. (6) A sample of butter. 
eon: v. Byrnes, 158 Mass. 172, 33 NE 

3. 

Exhibits generally see infra XVIII. 

86. Vicksburg, etc., R. Co. v. Pat- 
ton, 31 Miss. 156, 66 AmD 552; Pease 
v. Smith, 61 N. Y. 477. 

87. Admissions over telephone see 
Supra § 336. 

88. See cases infra note 89. 

[a] Telephone conversations with 
one not shown to have authority to 
bind defendants are inadmissible to 
show a contract by them to pay hos- 
pital fees for an employee. Albany 
Homeopathic Hospital v. Chalmers, 
94 Misc. 600, 157 NYS 1000 [aff 170 
NYS 1087]. 

g9. Ala.—Monarch Livery Co. v. 
Luck, 184 Ala. 518, 63 S 656; Vaughn 
ae State, 180 Ala. LS,07 380) s 
069. 

Ida.—Tonkin-Clark Realty Co. v. 
Hedges, 24 Ida. 304, 133 P 669. 

Ill.—Thede v. Matthews, 203 Ill. A. 
507; Cohen v. Atchison, etc., R. Co., 
2198 Ill. A. 174; Kirn v. Chicago Jour- 
rial Co., 195 Ill. A. 197; Goldstein v. 
Wreudenberg, 191 Tih A. 63; Stewart 
vy. Soenksen, 173 Ill. A. 1. 

Ky. — Sullivan v. Kuykendall, 4 
KyL 908. 

Mass.—Lord Electric Co. v. Mor- 
rill, 178 Mass. 304, 59 NE 807. 

Mich.—Harrison Granite Co. v. 
Pennsylvania R. Co., 145 Mich. 712, 
108 NW 1081. 

Miss.—Liverpool, ete., Ins. Co. v. 
Hinton, 116 Miss. 754, 77.S 652; St. 
Paul B., ete., Ins. Co. v. McQuaid, 
114 Miss. 480, 75 S 255. 

Mont.—Jenderson v. Hansen, 50 
Mont. 216, 146 P 473. 

Nebr. —Ashland Nat. Bank v. Coo- 
per, 96 Nebr. 792, 126 NW 656. 

INGE Peo eva Strollo; 19th Noe Y. 
42; Mankes v. Fishman, 163 App. 
Div. 789, 149 NYS 228; Colligan v. 
New York, 155 (App: Div. 475, 140 
NYS 271; "Henderson v. Baron, 164 
NYS 697; Peo. v. Ward, 3 N. Y. Cr. 
483. 

Okl.— Williamson - Halsell - Frasier 
Co. v. King, 158 P 1142; Heckman v. 
Davis, 56 Okl. 483, 155 ’P 1170. - 

Or.--Johnston vy. Fitzhugh, 178 P 
230. 

.S8. C—Clough v. Western Union 
Tel. Co., 99 S. C. 484, 83 SE 916. 

Tex.—-Olds Motor Works v. Church- 


(22 O.3.—11] 


ill, (Civ. A.) 175 SW 785; Delaware 
Ins. Co. v. Wallace, (Civ. A.) 160 
SW_ 1130. 

Wis.—Stein v. Jasculca, 165 Wis. 
317, 162 NW 182. 

[a] Where a telegram message 
delivered by telephone was confirmed 
by delivery of the written message, 
evidence as to the conversation by 
telephone regarding the message was 
properly admitted. Clough v. West- 
ern Union Tel. Co., 99 S. C. 484, 83 
SE 916. 

90.) Ill—Gallagher v. Singer Sew- 
ing Mach. Co., 177 Ill. A. 198; Rueck- 
heim v. Ser Vis Ice Cream Co., 146 
TS AS 60.0. 

Mass.—Lord Hlectric Co. v. Morrill, 
178 Mass. 304, 59 NE 807. 

Mich.—Harrison Granite Co. 
Pennsylvania R. Co., 145 Mich. 712, 
108 NW 1081. 

Nebr.—Ashland Nat. Bank v. Coo- 
per, 86 Nebr. 792, 126 NW 656. 

N. Y.—Mankes v. Fishman, 163 App. 
Div. 789, 149 NYS 228; Peo. v. Ward, 
3.N. Y. Cr. 483. 

Okl.—Williamson - Halsell - Frazier 
Co. v. King, 158 P 1142. 

91. D. C.—Carroll v. Parry, 43 App. 
363, AnnCas1916E 971. 

Ga.—Planters’ Cotton Oil Co. v. 
Western Union Tel. Co., 126 Ga. 621, 
55 SE 495, 6 LRANS 1180; Stewart v. 
Fisher, 18 Ga. A. 519,89 SE 1052. 

Ill—Fred Miller Brewing Co. v. 
Jones, 190 Ill. A. 169; Pumphrey v. 
Gigsey, 150 Ill. A. 473. 

Ilowa.—Barber v. City Drug Store, 
173 Iowa 651, 155 NW 992 

N. Y.—Peo. v. McKane, 143 N. Y. 
455, 38 NE 950; Murphy v. Jack, 142 
N. Y. 215, 36 NE 889, 40 AmSR 590; 
Mankes v. Fishman, 163 App. Div. 789, 
149 NYS 228; Colligan v. New York, 
155 App. Div. 475, 140 NYS 271; Tabor 
v. Buffalo, 136 App. Div. 258, 120 NYS 
1089; Hancock v. Hartford F. Ins. Co., 
81 Mise. 159, 142 NYS 352; Harris v. 
Raskin, 142 NYS 342, 344; Funk, etc., 
Co. v. Bruenn, 142 NYS 291. 

. Pa.—Dunham v. McMichael, 214 Pa. 
485, 68 A 1007; Swing v. Walker, 27 
Pa. Super. 366. 

“Without proof of the _ actual 
identity of the person speaking, I 
think that this evidence was inad- 
missible.” Harris v. Raskin, supra 
[quot Mankes v. Fishman, .163 App. 
Div. 789, 149 NYS 228]. 

[a] TZllustration.—Where plaintiff 
sued to recover a commission for pro- 
curing a loan and the only evidence 
of employment by defendant was that 
of an agent of plaintiff, who testified 
to a conversation with defendant over 
the telephone, but who aiso testified 
that he had never previously seen or 
spoken with defendant, such testi- 
mony was inadmissible. James L. 
Wells Co. v. Silverman, 125 NYS 
457. 

92. Ala. Mn eee v. State, 130 Ala. 
18, 30 S 66 

Colo. a at v. Cobb, 24 Colo. A. 264, 
133 P 424. 

Ill.—Thede Bros. v. Matthews, 203 
TI A.250% : 

Mass.—Lord Electric Co. v. Morrill, 
178 Mass. 304, 59 NE 807. 

Mich.—Harrison Granite Co. v. 
Pennsylvania R. Co., 145 Mich. 712, 
108 NW 1081. 


by means other than the recognition of his voice.% 
The rule requiring the identity of the speaker to be 
established is subject to a well recognized exception 
to the effect that, where the witness called the office 
of a party on the telephone, testimony as to a con- 
versation had with a person answering the telephone 
and purporting to do so on behalf of the party is 
competent, although the witness did not recognize 
the voice of the person who spoke and is unable to 


Nebr.—Ashland Nat. Bank v. Cooper, 
86 Nebr. 792, 126 NW 656 

N. Y.—Mankes v. Fishman, 163 App. 
Div. 789, 149 NYS 228; Peo. v. Ward, 
3 N. Y. 483. 

[a]. Proof of knowledge.—Where 
defendant testified that plaintiff gave 
him his consent to rent an automobile 
in a conversation over the telephone, 
which plaintiff denied, defendant 
should have been permitted to show 
that he had had a number of conversa- 
tions over the telephone with plain- 
tiff in order to show that he knew his 
voice, or to show who was present 
when the conversation took place, or 
to show by those present what the 
conversation was. Kent v. Cobb, 24 
Colo. A. 264, 133 P 424. 

[b] Subsequent recognition.—The 
testimony of a witness as to his con- 
versation over the telephone with a 
man whose voice he did not then 
recognize, but did subsequently recog- 
nize, as the voice of defendant, is not 
incompetent, although it may well be 
thought by the jury to be weak evi- 
dence. Peo. v. Strollo, 191 N. Y. 42, 
83 NE 573. 

93. Stewart v. Fisher, 18 Ga. A. 
519, 89 SE 1052; Gallagher v. Singer 
Sewing Mach. Co., 177 Tll. ‘A. 198; 
Pumphrey v. Giggey, 150 Ill. A. 4738; 
Rudolph Bros. Co. v. Miller & Bro., 
Inc., 169 NYS 106; Bonner Mfg. Co. v. 
Tannenbaum, 169 NYS 438; Ad Abra- 
hams Co. v. Komarow, 137 NYS 862; 
Dunham vy. McMichael, 214 Pa. 485, 
63 A 1007. But see infra note 94. 

94. JIll—Godair v. Ham Nat. Bank, 


e28 Ill, 572, 80 NE 407, 116 AmSR 
172, 8 AnnCas 447. But see supra 
note 93. 


Iowa.—Davis v. Walter, 70 lowa 
465, 30 NW 804. 

Minn.—Barrett v. Magner, 105 Minn. 
118, 121, 117 NW 245, 127 AmSR 531: 

Miss.—St. Paul Fire, etce., Ins. Co. 
v. McQuaid, 114 Miss. 430, 75 S 255. 

Mo.—Wolfe v. Missouri Pac. R. Co., 
97 Mo. 473, 11 SW 49, 10 AmSR 331, 
3 LRA 539. 

N. Y.—Mankes v. Fishman, 163 App. 
Div. 789, 149 NYS 228. But see supra 


note 93. 
Okl.—Heckman v. Davis, 56 Okl1. 
indentification of the 


ARO Talo eat 170; 

“While the 
voice of the party responding at the 
*phone has, in many cases, been held 
sufficient to establish identification 
prima facie, it does not follow that 
the recognition of the voice is the 
exclusive means of identifying thé 
party. Surrounding circumstances 
may be taken into account.” Barrett 
v. Magner, supra. 

[a] “Thus it was held in the case 
of Cox v. Cline, 147 Iowa 353, 126 NW 
330, that the identity of a person 
speaking through a telephone may be 
established not alone by the sound of 
his voice but from other circumstan- 
ces aS well; as from the fact that he 
appeared at the telephone in response 
to a call for a person by his name at 
a place where he had been located as 


being, admitted that such was his 
name, and was familiar with the 
transactions inquired about, which 


were that he had sold a horse to sore 
parties at Hills, when asked where the 
notes were which were given for the 
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identify the speaker,®® for the reason that one who 
answers a telephone call from the place of business 
of the person called for, and undertakes to respond 
as his agent, is presumed to have authority to speak 
for him in respect to the general business there 
Conversely, it has been 
held that a witness who is called on the telephone may 
testify as to who the speaker stated he was and what 


carried on and conducted.?® 


he said, although the speaker was 


horse he answered that he did not 
know just where they were and when 
asked where he would have the horse 
sent, which was in the line of a res- 
cisson of the contract of sale, con- 
cerning which there had been, corres- 
pondence with the person called, he 
hung up the receiver. In the case of 
Barrett v. Magner, 105 Minn. 118, 117 
NW 245, 127 AmSR 531, it’ was held 
that a telephone conversation is ad- 
missible in evidence when, frcm all 
the circumstances, the identity of the 
party answering the telephone is 
established with reasonable certainty; 
and recognition of the voice, or identi- 
ty by admission of one who answers 
that he is the person desired, is not 
necessarily required. A witness testi- 
fied that he secured telephone connec- 
tion with the place of business of a 

party, that some one answered and 
Rested the one wanted was not in, but 
would be called and that soon there- 
after another voice answered, and a 
conversation took place respecting a 
certain business transaction. Held, 
the evidence was admissible; the wit- 
ness having also testified that the talk 
over the ’phone was of the same 
character as occurred a few days pre- 
vious in a personal conversation 
‘between the same parties. ‘Had there 
been no previous personal conversa- 
tion a failure to identify the party 
under such circumstances might not 
be sufficient to make it admissible 
prima facie.’’’ Mankes v. Fishman, 
163 App. Div. 789, 149 NYS 228. 

{b] Evidence held sufficient.—The 
identity of a person Speaking over a 
telephone is sufficiently established so 
as to render the telephone conversa- 
tion admissible, where the speaker 
gave his name to witness and declared 
his intention of making a payment by 
check of a certain amount, and the 
witness received the check for such 
amount the next morning. Tabor Coal, 
etc., Co. v. Cohen, 189 Ill. A. 190. 


95. Ala.—Western Union Tel. Co. 
v. Rowell, 153 Ala. 295, 45 S 73. 
Conn.—General Hospital Soc. v. 


New Haven Rendering Co., 79 Conn. 
681, 65 A 1065, 118 AmSR 173, 9 
AnnCas 168. 

Ida.—Tonkin-Clark peal, Co. v. 
Hedges, 24 Ida. 304, 133 P 669. 

Tll.—Godair v. Ham Nat.. Bank, 225 
Tll. 572, 80 NE 407, 116 AmSR 172, 
8 AnnCas 447; Cohen v. Atchison, 
etc., R. Co., 198 Ill. A. 174; Delaney 
v. McNeil, etc., Co., 195 Ill. A. 524; 
Trapp v. Rockford Electric Co., 186 
Tll. A. 379; Rogers Grain Co. v. Tan- 
ton, 136 Ill. A. 533; Snively—v. Col- 
purn,, 78. Ls A. 93, 

Iowa.—Collins v. Wells, 140 Iowa 
304,118 NW 401; Conkling v. Standard 
Oil Co., 138 Iowa 596, 116 NW 822. 

Md.— Miller v. Leib, 109 Ma. 414, 72 
A 466; Knickerbocker Ice Co. v Gar- 
diner Dairy Co., 107 Md. 556, 69 A 405, 
16 LRANS 746. 

Mich.—Theisen v. Detroit Taxicab, 
etc., Co., 200 Mich. 136, 166 NW 901, 
LRA1918D 715. 

Minn.—Gardner v. Herman, 116 
Minn. 161, 183 NW 558; Barrett v. 
Magner, 105 Minn. 118, 117 NW 245, 
127 AmSR 531. 

Mo.—Wolfe v. Missouri Pac. R. Co., 
S7aMo-. 473; 1 SW 49,10 AmSE 332i; 
3 LRA 539; Guest v. Hannibal, etc., 
RCo; 0.0 Mo. A. 258% Che as Printing 
Co. v. Stahl, 23 Mo. ne 

Nebr. —Oskamp Vv. Sea Siien: 35 
Nebr. 7, 52 NW. 718, 37 AmSR 428, 
17 LRA 440. 

N. Y.—Mankes v. Fishman, 163 App. 
Div. 789, 149 NYS 228. 
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unknown to the 


Okl.—Heckman 56 Okl. 
483, iio ee ETO; 

Pa.—HEhrenstrom v. Hess, 105 A 44. 

S. C.—Medlin v. Adams Grain, et¢., 
Co., 100 S. C. 359, 84 SE 867. 

Tex.—-Missouri Pac. R. Co. v. Heid- 
enheimer, 82 Tex. 195, 117 SW 608, 
27 AmSR 861; Northern Assur. Co., 
rea v. Morrison, (Civ. A.) 162 SW 

Alta.—Fidelity Oil, ete., Co., Ltd. 
v. Janse Drilling Co. Ltd., 9 Alta. L. 
439, 27 DomLR 651, 34 WestLR 370. 

“Tt is first contended by defendant 
that the evidence wholly failed to es- 
tablish a contract, and that therefore 
the trial court erred in not directing 
a verdict for defendant at the close 
of the trial... This contention, if we 
correctly understand counsel’s argu- 
ment, is founded upon the proposi- 
tion that the communication by tele- 
phone between plaintiff and some un- 
known person in defendant’s place 
ef business’ established nothing 
beyond the fact that a conversation 
was had, and in the absence of fur- 
ther evidence of indentification or 
authority on the part of the person 
so answering has no probative force, 
and is wholly insufficient upon which 
to predict contract rights. In this 
contention we are unable to concur, 
though it must be conceded that it 
is not unsupported by authority. 
Planters’ Cotton Oil Co. v. Western 
Union Tel. Co., 126 Ga. 621, 55 SE 
495, 6 LRANS 1180; Young v. Seattle 
Transfer Co., 33 Wash. 225, 74 B 375, 
99 AmSR 942, 63 LRA 988. Those 
cases lay down the rule that the 
burden is upon the person holding a 
telephonic communication with some 
one at the place of business of an- 
other, who answers the call, to es- 
tablish not only the identity of the 
person so answering, but also his 
authority to represent the proprietor 
of the place of business called up 
and who is sought to be charged 
with information thus communicated. 
But they are not in harmony with 
the weight of authority upon the 
question, at least as respects a tele- 
phonic conversation carried on by 
some person at the office or place of 
business called and with respect to 
the business there carried on and 
conducted. The rule applied by most 
of the courts where the subject has 
been under consideration, in situa+ 
tions like that here presented, is 
tersely stated by the supreme court 
of South Carolina in this language: 
‘One who answers. a telephone call 
from the place of business of the 
person called for, and undertakes to 
respond as his agent, is presumed to 
speak for him in respect to the gen- 
eral business carried on by such per- 
son at that place.’ Gilliland v. South- 
Orn, Ra COun Oo) Sa ClaGs Oe neues On elon, 
AmSR 861, 27 LRANS 1106.” Gard- 
ner v. Hermann, 116 Minn. 161, 164, 
133 NW 558. 

{a] -A leading case, frequently 
quoted, is Wolfe v. Missouri, etc., 
Co., 97 Mo. 473, 481, 11 SW 49, 10 
AmSR 331, 3 LRA 539 (‘‘The courts 
of justice do not ignore the great im- 
provement in the means of intercom- 
munication which the telephone has 
made. Its,nature; operation, and or- 
dinary uses are facts of general sci- 
entific knowledge, of which the 
courts will take judicial notice as 
part of public contemporary history. 
When a person places himself in con- 
nection with the telephone system 
through an instrument in his office, 
he thereby invites communication, in 


v. Davis, 
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One who overheard a telephone conver- 
sation should be permitted to testify thereto,®* pro- 
vided, but not unless, he is able to identify positively 
the speaker whose statements he undertakes to 


E. Witness through Whom Evidence 
Adduced. An objection to evidence merely because 
it is offered through the medium of a certain person, 
who is a competent witness, is not tenable.t 


relation to his business, through that 
channel. Conversations so held are as 
admissible in evidence as_ personal 
interviews by a customer with an un- 
known clerk in charge of an ordinary 
shop would be in relation to the bus- 
iness there carried on. The fact 
that the voice at the telephone was 
not identified does not render the 
conversation inadmissible. The rul- 
ing here announced is intended to de- 
termine merely the admissibility of 
such conversations in such circum- 
stances, but not the effect of such evi- 
dence after its admission. It may be 
entitled, in each instance, to much, or 
little weight in the estimation of the 
triers of fact, according to their 
view of the credibility, and of the 
other testimony in support, of or in 
contradiction of it’’). 

{b] Illustrations.—(1) In an ac- 
tion for damages for breach of con- 
tract in failing to deliver hay, where 
plaintiff testified that, upon receipt 
of a defective lot of hay, he put in 
a long-distance telephone call for de- 
fendant, that some one responded, 
that he made complaint as to the 
quality of the hay, and that the 
party with whom he was talking 
stated that he had the office of de- 
fendant company and showed fami- 
liarity with the transaction, such evi- 
dence was admissible. Medlin v. 
Adams Grain, etc., Co., 100 S. C./ 359, 
84 SE 867. (2) Where a witness tes- 
tified that he secured telephone con- 
nection with the place of business 
of a party, that some one answered 
that the party wanted would be 
called, and soon thereafter another 
voice answered, and conversation took 
place as to a business transaction, 
the evidence was admissible, the 
witness having also testified that the 
talk over the telephone was of the 
same character as that of a previous 
personal conversation between the 
same parties. Barrett v. Magner, 105 
Minn. 118,117 NW 245, 127 AmSR 531. 

[ec] “When the communication is 
of such a nature as to require identi- 
fication of the individual, there must 
be evidence of such identity, in addi- 
tion to the mere fact that the wit- 
ness asked for a connection with his 
place of business, and that when the 
connection was made some one who 
claimed or assumed to be such per- 
son responded. This is illustrated by 
the case of Oberman Brewing Co. v. 
Adams, 35 Ill. A. 540. It was there 
held error for the court to admit the 
testimony of the plaintiff to the ef- 
fect that he called up the brewery 
over the ’phone, and that the individ- 
ual at the other end of the wire as- 
sured him that the party: inquired 
about had authority to purchase 
goods on credit; the witness having 
admitted that he did not recognize 
the voice of the individual who spoke 
with him through the ’phone, as he 
never knew any of the people con- 
nected with the brewery company.” 
Barrett v. Magner, 105 Minn. 118, 
121, 117 NW 245, 247, 127 AmSR 531. 

96. Gardner v. Hermann, i116 Minn. 
oe)” 133 NW 558 (quoted supra note 


97. Kansas City Star Pub. Co. v. 
Standard Warehouse Co., 123 Mo. A. 
13, 99 SW 765 


98. Kent v. Cobb, 24 Colo. A. 264, 
133 P 424 
99. Ehrenstrom v. Hess, (Pa.) 105 


A 44; Dunham vy. McMichael, 214 Pa. 
485, 63 A 1007. 

J. W. Bishop Co. v. Curran, 30 
Ae xt 5045 76) An 27-5: 


For later cases, deveiopments and changes in the law see cumulative Annotations, same title, page and note number. 
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{§ 162] F. Proof of Act of Municipality. Where 
an act of a municipality is not of a legislative 
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character, it can be proved by any evidence, and it 
is not necessary to show an ordinance.? 


VI. ADMISSION OR EXCLUSION AS AFFECTING EVIDENCE SUBSEQUENTLY OFFERED 


[§ 163] A. Admission of Similar Evidence. 
frequently happens that evidence which might be 
inadmissible under strict rules is nevertheless intro- 
duced into the case through inadvertence or other- 


wise, under which circumstances it 


2. Johnson v. Somerville, 195 
Mass. 370, 372, 81 NE 268, 269, 10 
LRANS 715 (So holding as to the 
decision of a city to engage in the 
removal of ashes within its limits, 
the court saying: 
only way in which the plaintiff has 
made out that the act of Huse (and 
those acting with him) was in law 
the act of the defendant city was in 
the proof that what Huse did was 
done in the course of his employment 
by the defendant city in removing 
ashes from residences in the neigh- 
borhood. It was decided in Haley v. 
Boston, 191 Mass. 291, 77 NE 888, 5 
LRANS 1005, that such a removal of 
ashes was a public service which any 
municipal body in the Commonwealth 
could undertake if it chose so to do. 
The removal of ashes is in this re- 
spect like a Fourth of July celebra- 
tion, as to which see Tindley v. Salem, 
137 Mass. 171, 50 AmR 289. The fact 
that in the case at bar no ordinance 
was put in evidence establishing a 
health department and providing that 
ashes should be removed by_ the 
health department established by it 
from private residences (inter alia) 
does not distinguish this case from 
Haley v. Boston, supra. The decis- 
ion of a city to remove ashes or to 
celebrate the Fourth of July can be 
proved by any evidence and not nec- 
essarily by an ordinance. No ordin- 
ance appears to have been passed in 
Tindley v. Salem, supra. The decis- 
ion by a city to remove ashes is not 
a legislative act and therefore need 
not be signified by an ordinance. In 
Tindley v. Salem this court held that 
the defendant city had decided to 
celebrate the Fourth of July, al- 
though it was not alleged that an 
ordinance to that effect had been 
adopted’’). 

3. U. S.—Chicago, ete., R. Co. v. 
Chamberlain, 253 Fed. 429; Sheatz v. 
Markley, 249 Fed. 315, 161 CCA 323 
{certiorari den 247 U. S. 518, 38 SCt 
581, 62 L. ed. 1245]; Westinghouse 
Blectric, ete, Co. v. Samson Iron 
Works, 234 Fed. 16, 148 CCA 32; 
Brady v. Kern, 222 Fed. 873, 138 
CCA 299 [aff 218 Fed. 862]; Perrin 
Vanes, 269. Bed... W794 CCA 385; 
Stanley v. Beckham, 153 Fed. 152, 82 
CCA 304; Burrell v. U. S., 147 Ted. 
44, 77 CCA 308; Evening ‘Post Pub. 
Co. v. Voight, 72 Fed. 885, 19 CCA 
224; Watts v. Southern Bell Tel., etc., 
Co., 66 Fed. 453 [aff 66 Fed. 460, 
13 ‘CCA 579]; Atchison, ete, R. Co. 
v. Reesman, 60 Fed. 370, 9 CCA 20, 
23 LRA 768; Ward v. Blake Mfg. Co., 
66 Fed. 437, 5 CCA 538. 

Ala.—Miller v. Whittington, 80 S$ 
499; Middleton v. Alabama Power Co., 
196 Ala. 1, 71 S 461; Beatty v. Pal- 
es 196 Ala. CN, TE Ss 422; Southern 

MUL L@ Ou Ve McEntire, 169 Ala. 42, 53 
S 158; Mobile, etc., R. Co. v. Hawkins, 
163 Ala. 565, 51 3 37; Pollak v. Gun- 
ter, 162 Ala. 317, 50 sg 155; Wefel v. 
Stillman, 151 Ala. 249, 44 S 203; Ala- 
bama Great Southern R. Co. v. Guest, 
144 Ala. 3738, 39 S 654; Wells v. Gal- 
Jagher, 144 Ala. 363, 39 S 747, 3 
LRANS 759, 113 AmSR 50; Curtis v. 


Parker, 136 Ala. 217, 33 S 935; Mc- 
- Intyre v. White, 124 Ala. 177, 26 S 
937: Winslow v. State, 92 Ala. 78, 


9 S 728; Flinn v. Barber, 59 Ala. 446; 
Havis.v. Taylor, 13 Ala. 324; Boyett 
v. State, 8 Ala. A. 93, 62 S $84; JRE: 
Anderson v. Brammer, 4 Ala. A. 596, 
58 S 941; Fairbanks vy. Chunn, 2 Ala. 
A. 642, 56 S 847. 

Ark.—Stuckey v. O’Neal, 86 Ark. 
145, 109 SW 1164: Little Rock, etc., 
R. Co. v. Tankersley, 54 Ark. 25, 14 
SW 1099. 

Cal.—Avery v. Wiltsee, 177 Cal. 


“The way and the} 


It 
on the 


is held that the 


484, 171 P 95; Thompson v. Davis, 
Lia) Cally 491; 157 P 595; Zibbell v. 
Southern Pac. Co., 160 Cal. 237, 116 
P 513; Brunner v. Title Ins:,-etc., Co., 
26 Cal. A. 35, 9145, Pr 742 

Colo. —Bailey v. Carlton, 438 Colo. 4, 
95 P 542; Jefferson Min. Co. v. An- 
choria-Leland Min., etc., Co., 32 Colo. 
176, 75 P1070, 64 LRA 925; Farmers’ 
High Line Canal, etc., Co. v. White, 
32 Colo. 114, 75 P 415. ; 

Conn. —Hogeson. etc., Mfg. Co. v. 
Sears, 77 Conn. 587, 60 A 133. 

Ga.—Smith v. Smith, 143 Ga. 837, 
85 SE 1034; Watters v. Rome, etce., 
R. Co., 133 Ga. 641, 66 SE 884; Mc- 
Blwaney Vv. McDiarmid, 131 Ga. le 
62 SE 20; Ehrlich v. Etheridge, 18 
Ga. A. 143, 88 SE 994. 

Ill.—Jones v. Chicago Sanitary 
Dist., 265 Ill. 98. 106 NE 473; Inlet 
Swamp Drain. Dist. v. Anderson, 257 
Ill. 214, 100 NE 909; O’Rourke v. 
Sproul, 241 Ill. 576, 89 NE 663; Kuhn 
v. IXppstein, 239 Ill. 555, 88 NE 174; 
Provident Sav. L. Assur. Soc. v. King, 
216 Ill. 416, 75 NE 166 [aff 117 Tl. 
A. 556]; Harman v. Peo., 214 Ill. 454, 
73 NE 1760; Chicago City R. Co. v. 
Bundy, 210 Ill. 39, 71 NE 28; Illinois 
Steel Co. v. Wierzbicky, 206 Ill. 201, 
68 NE 1101 [aff 107 Il. A. 69]; Ham- 
lins Wizard Oil Co. v. U.S. Express 
Co., 184 Tll. A. 493° [aff 265° Tll. 156, 
106° N vee id Loftus v. Loftus, 134 

ea Ee enerds v. Wilson, 185 Ind. 
335, 112 NE 780; Brazil Block Coal 
Co. v. Gibson, 160 Ind. 319, 66 NE 
882, 98 AmSR 281; Bowen v. Eaton, 
46 Ind. A. 65, 89 NE 961. 

Iowa.—Smith v. Rice, 178 Towa 673, 
160 NW 6; Pieper v. Krutzfeldt, 155 
Iowa 716, 1386 NW _ 904; Cahill v. 
Cahill, 155 Towa 340, 186 NW 214; 
Miller v. Miller, 154 Iowa 344, 134 
NW 1058; Kelly v. Chicago, etc., R. 
Co., 138 Iowa 273, 114 NW 536, "128 
AmSR 195; Cronk’ v. Wabash R. Co:; 
123 Iowa 349, 98 NW 884. 

Ky.—Shelby v. Grabble, 166 Ky. 
226, 179 SW 1; Ratliff v. Daniel, 137 
Ky. 55, 121 SW 1034; Hurst v. Mech- 
lin, 119 SW 807; Nelson County v. 
Chaplin, etce., Turnp. Road Co., 100 
Sw 1184, 30 Kyb 1260; Nelson 
County v. Bardstown, etc., Turnp. 
Road Co., 100 SW 1183, 30 KyL 1258; 
Corley v. Lancaster, 81 Ky. 171, 5 
KyL 39. 

La.—Mousseau v. Thebens, 19 La. 
Ann. 516; Patton v. Philadelphia, 1 
La. Ann. 98. 

Mass.—Matthews v. New York 
Cent., etc., R. Co., 120 NE 185; Estes 
Vv. Aaron, "227 Mass. 96, 116 NE 392; 
Golden v. Mannex, 214 Mass. 502, 
NE 1081; Treat v. Curtis, 124 

; Shaw v. Stone, 1 Cush. 
228, 243 


Mich.—Yanelli v. Littlejohn, 172 
Mich. 91, 137 NW 723; Marshall v. 
Wabash R. Co., 171 Mich. 180, 137 
NW 89; Alpena Tp. v. Mainville, 153 
Mich. 732, 117 NW 338; Proctor v. 
Hobart M. Cable Co., 145 Mich. 503, 
108 NW 992; McNaughton v. Smith, 
136 Mich. 368, 99 NW 382; Johnson 
v. Doon, 131 Mich. 452, 91 NW 742. 

Minn.—Argall v. Sutor, 114 Minn. 
871, 131 NW 466; Peters v. Schultz, 
107 Minn. 29, 119 "NW 385. 


Miss.—Magruder v. Palmer, 109 
Miss. 516, 69 S 498; eae pA ROre 
Lumber Co. v. Naylor, 57 S 227. 


Mo.—Powell v. St. Louis, ete, R. 
Co., 229 Mo. 246, 129 SW 963; Craw- 
ford v. Kansas City Stock Yards 
Co., 215 Mo. 394, 114 SW 1057; Gour- 
ley v. Callahan, 190 Mo. A. 666, 176 
SW 239; Enyeart v. Peterson, 184 Mo. 
Ast 519, 170 SW 458; Hawkins v. Mis- 
souri Pac. R. Co., 182 Mo. A. 423, 170 


adverse party is entitled to introduce evidence 
same matters lest he be prejudiced,? 
the rule being that the party who first introduces 
evidence which is irrelevant to the issues cannot 
assign error on the admission of evidence from 


SW 459; Hays v. Metropolitan St. R. 
Co., 182 Mo. A. 393,170 SW 414; Hales 
v. Raines, 162 Mo. A. 46, 141 SW 917; 
Baker v. Pulitzer Pub. Co., 103 Mo. 
A. 54, 77 SW 585; Hill v. Seneca Bank, 
100 Mo. A. 230, 73 SW 307. 

Mont.—Lewis v. Steele, 52 Mont. 
300, 157 P 575; Hulse v. Northern 
Pac. R. Co., 47 Mont. 69.) 030s he4sih? 
McConnell v. Combination Min., etc., - 
Co., 30 Mont, 239, 76 P 194, 104 AmSR 
7035, as Vv. Bordeaux, 29 Mont. 74, 

Nebr.—Powell v. Deuchler, 97 Nebr. 
296, 149 NW 817; Gosnell v. "Webster, 
70 Nebr. 705, 97 "NW 1060; Clasen v. 
Pruhs, 69 Nebr. 278, 95 NW 640, 5 
AnnCas 112, 
ees .—Richardson v. Hoole, 13 Nev. 

N. H.—Page v. Hazelton, 74 N. H. 
252, 66 A 1049; Furbush v. Goodwin, 
25 N. H. 425. 

N. Y.—Buedingen Mfg. Co. v. Royal 
Trust Co., 181 N. Y. 563 mem, 147 
NE 1115 mem {aff 90 App. Div. 267, 
85 NYS 621]; Waldron v. Romaine, 
22 N. Y. 368; Groez v. Delaware, etc., 
Co., 174 App. Div. 505, 161 NYS 117; 
Strong v. Gambier, 155 App. Div. 294" 
140 NYS 410, 141 NYS 421 [aff 215 
N. Y. 690 mem, 109 NE 1093 mem]; 
Bevan v. Roach, 142 App. Div. 541, 
127 NYS 68; Whipple v. Farrelly, 136 
App. Div. 587, 121 NYS 117; Buedin- 
gen Mfg. Co. v. Royal Trust Co:, 
90 App. Div. 267, 85 NYS 621 [aff 
181 N. Y. 563 mem, 74 NE 1115 mem]; 
Droege v. Baxter, 77 App. Div. 78 
79 NYS 29; Keeler v. Delavan, 4 
Barb. 317; Willy H. Lau Co. v. Darr, 
76 Misc. 512, 135 NYS 598; Hellinger 
v. Grant, 69 Mise. 564, 127 NYS 893; 
Emanuel v. Maryland Casualty Co., 
47 Misc. 378, 94 NYS 386; Stevens v. 
Gilbert, 120 NYS 114. 

N. C.—Jeffress v. Norfolk Southern 
Re Co5 81583 Ne IC 5k (3nS Bes 018s 
Norris v. Holt-Morgan Mills, 154 N. 
(On nel 70 SE 912; Cabiness v. Martin, 
15 N. C. 106. 

N. D.—Dalen v. Coddington, 167 
NW 334; Montana Hastern R. Co. v. 
Lebeck, 32 N. D. 162, 155 NW 648. 

Oh.—Krause v. Morgan, 53 Oh. St. 
26, 49 NE 886; Schmidt v. Turner, 
27 Oh, (CiteiCEe3s27< 

Okl.—Kimberlin v. 41 
Okl. 39, 186 P 1097. 

Or.—Boyd v. Grove, 89 Or. 80, 173 P 
310. 

Pa.—Bone v. Detroit Nat. F. Ins. 
Co., 260. Pa. 554, 104 A 742; Whitney 
v.. Haskell, 216 Pa. 622, 66 A 101; 
Metzler v. Philadelphia, etc., R. Co. 
28 Pa. Super. 180; Shannon vy. Cast- 
ner, ZL tPa. Super. 294. 

C.—¥Forbes v. Pearson, 87 S. C. 
ge 68 SE 964. 

D.—Hebert v. Hebert, 20 S. D. 
35° 104 NW 911; Borneman v. Chi- 
cago, etc., R. Co., 19 S. D. 459, 104 
NW 208; Aldous v. Olverson, 17 S&S, 
D. 190, 95 NW 917; Reynolds v. Hin- 
richs, 16 S. D. 602, 94 NW _ 602. 

Tex.—San Antonio, etc., R. Co. v. 
Dawson, (Civ. A.) 201 SW 247; Chi- 
cago, ete., R. Co. v. Comstock, (Civ. 
A.) 189 SW 109; Hambleton v. South- 
west Texas Baptist Hospital, (Civ. 
A.) 172, SW. 574; Missouri, sete, R. 
Co. v. Love, (Civ. A.) 169 SW 922; 
Houston Belt, ete., Co. v. Wilson, 
(Civ A.) 165 SW 560; Heard v. Ciegg, 
(Civ. A.) 144 SW 1145; Cotton v. 
Morrison, (Civ. A.) 140 SW 114; Mis< 
souri, etc., R. Co. v. Steele. 50 Tex. 
Civ. A. 634, 110 SW 171; Walker v. 
Erwin, 47 Tex. Civ. A. 637, 106 SW 
164; St. Louis Southwestern R. Co. v. 
Parks, 40 Tex. Civ. A. 480, 90 SW 343; 
Mexas eter, mec COnsv. Malone, (Giv, 
A.) 88 SW 389; Missouri, etc, R. 
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the adverse party relating to the same mat- 
So where part of a conversation,® 


ter.* 


Co. v. Criswell, 34 Tex. Civ. A. 278, 
78 SW 388; Aetna Ins. Co. v. Fitze, 
34 Tex. Civ. A. 214, 78 SW _ 370; 
Pecos, ete., R. Co. v. Williams, 34 
Tex. Civ. A. 100, 78 SW 5; San An- 
tonio, ete., R. Co. v. Griffith, (Civ. 
A.) 70 SW 4388; Missouri, etc., R. 
Co. v. Hawk, 30 Tex. Civ. A. 142, 69 
SW 1037. 

Vt.—Drown v. Oderkirk, 89 Vt. 484, 
96 A 11; Comstock y. Jacobs, 89 Vt. 
133, 94 A 497, AnnCasi918A 1016; 
Parker v. Boston, etc., R. Co. 84 Vt. 
329, 79 A 865; Stevenson v. Gunning, 64 
Vt. 601, 25 A 697; Wright v. Wil- 
liams, 47 Vt. 222; Ellsworth v. Potter, 
41 Vt. 685; Lytle v. Bond, 40 Vt. 618. 

Va.—Metropolitan L. Ins. Co. v. 
Hayslett, 111 Va. 107, 68 SE ~56. 

Wash.—Port Townsend Southern 
R. Co. v. Barbare, 46 Wash. 275, 89 P 
710; Williams v. Spokane Falls, etc., 
Re: Co., 42 Wash. 597, 84 PB 1129 [rev 
on reh 39 Wash. 77, 80 P 1100 and 
reh den 44 Wash. 363, Sie ee A tals 
MeNicol v. Collins, 30 Wash. 318, 70 
Pb 3e 

Wis.—Earley v. Winn, 129 Wis. 
291, 109 NW 633; Smith v. Milwaukee 
Electric TERS, etc., Co., 127 Wis. 253, 
106 NW 829; Grabowski v. State, 126 
Wis. 447, 105 NW _ 805; Lounsbury 
v. Davis, 124 Wis. 432, 102 NW 941. 

Wyo.—Carney Coal Co. v. Benedict, 
22 Wyo. 362, 140 P 10138, 144 P 19; 
Bosler v. Coble, 14 Wyo. 423, 84 Pp 


895. 

4. U. S.—Warren Live Stock Co. 
v. Farr, 142 Fed. 116, 73 CCA 340. 

Ala.—Heard v. Burton- Boyd Mer- 
cantile Co., 80 S 40; Southern R. Co. v. 
Proctor, 3 Ala. A. 41377 5T S513: 

Ark.—German-American Ins. Co. v. 
Brown, 75 Ark. 251, 87 SW 135. 

Ill.—Jones' v. Chicago Sanitary 
Dist. 265 Ill. 98, 106 NE 473; Godsall 
v. Joliet, 150 Ill. A. 519. 

Ind.—Bowen y. Haton, 46 Ind. A. 
65, 89 NE 961; Indianapolis Tract., 
etc., Co., v. Romans, 40 Ind. A. 184, 
79 NE 1068. 

Iowa.—Canfield Lumber Co. Kint 
Lumber Co., 148 Iowa 207, 127 NW 


70. 

Ky.—Pulaski ree Co. v. Sale, 179 
Ky. 638, 201 SW 1 

Mo.—Harmon aA "Stuyvesant Ins. 
Co., 170 Mo. A. 309, 156 SW 87. 

N. Y.—Jetter v. Zeller, 119 App. 
Div. 179, 104 NYS 229. 

Pa.—Hastings v. 34 Pa. 
Super. 478. 

Tex.—Porter v. Langley, (Civ. A.) 
155 SW 1042; Cobb v. Bryan, (Civ. 
A.) 97 SW 513 

Va.—Chesapeake, etc., Co. v. Bar- 
ger, 112 Va. 688, 72 SE 693. 

Wis. —Figerton First Nat. Bank v. 
Hackett, 159 Wis. 113, 149 NW 703. 

[a] The party originally offering 
incompetent evidence is not preju- 
diced by the receipt of like evidence 
in rebuttal. Ingram v. Wackernagel, 
83 Iowa 82, 48 NW 998. 

5. Ala.—Windham v. Hydrick, 197 
Ala. 125, 72 S 403; Portsmouth Cotton 
Oil Refining Corp. v. Madrid Cotton 
Oil Co., 195 Ala. 256, 71 S 111; Ad- 
yertiser Co. v. Jones, 169 Ala. 196, 53 
S 75 

Colo. Tee Vv. 43 Colo. 
4, 95 P 54 

Ga. Sw neole Mill Co. v. Griffin, 18 
Ga. A. 668, 90 SE 360. 

Ill.—Norton v. Glark,e 253iRulLe bots 
97 NE 1079; Jamison vy. Peo., 145 Ill. 
357, 34 NE 486; Olson v, Brundage, 139 
PU AL bo: Bailey Vv. Pardridge, 35 
Ill. A. 121 [aff 134 11]. 188, 27 NE 89]. 

Ind.—Citizens’ Bank v. Opperman, 
115 NE 55. 

Iowa.—Sutherland v. Briggs, 182 
Iowa 1170, 166 NW 477; Geddes v. Mc- 
Elroy, 171 Iowa 633, 154 NW 320. 

Ky.—Louisville Times Co. v. Lan- 
easter, 142 Ky: 122, 133 SW 1155; 
Hurst v. Mechlin, 119 SW 807. 

Mass.—Cusick v. Whitcomb, 173 
Mass. 330, 53 NE 815. 

Minn.—Moe v. Paulson, 128 Minn. 
277, 150 NW 914. 


Speer, 


Carlton, 


EVIDENCE 


dec- | of accounts,® 


eee Friedman v. Griffith, (A ) 196 

Mont.—Hulse v. Northern Pac. R. 
Co., 47 Mont. 59, 130 P 415. 

N. Y.—Fleischman v. Toplitz, 134 
IND) i 13 49.001. INE 10397 Crosbie) Vv. 
Leary, 19 N. Y. Super. 312; Lippus v. 
Columbus Watch Co., 13 NYS 319. 

Pa.—Scranton Gas, etc., Co. v. Wes- 
ton, 68 Pa. Super. 570; Grove’s Est., 
38 Pa. Super. 424. 


R. 

PI8y ae 7 529, 5A) 4 

Ss. C.—Wilson v. Gordon, 73 °S. c. 
155. Dou Seo. 

Tex. —Burrell Engineering, etc., Co. 
v. Grisier, (Civ. A.) 189 SW 102; 
Western Union Tel. Co. v. Oakley, 
(Civ. A.) 181 SW 507; Hartford F. 
Ins. Co. v. Dorroh, 63 Tex. Civ. A. 560, 
133 SW 465; Attna Ins. Co. v. East- 
man, (Civ. A.) 80 SW 255. 

Vt.—Turner v. Howard, 91 Vt. 49, 
99 A 236; Griffin v. Boston, etc., R. 
Co:, 87. Vt. 278, 89*A 220, 

{a] A telephone conversation is 
within the rule. Buchholz-Hill Transp. 
Co. v. Baxter, 142 App. Div. 25, 126 
NYS 514. 

[b] Evidence merely that a con- 
versation occurred does not give the 
party adverse to the one introducing 
such evidence the right to show what 
was said in such conversation. Prov- 
ident L., etc., Ins. Co. v.. Black, 15 
Ala, A. 437, 73 S757. 


6. Zibbell v. Southern Pac. Co., 160 
ete gen 116 P 518. See also supra 
note 


Right of party against whom ad- 
mission introduced to show entire 
statement see infra §§ 497, 498. 

7, Ala.—Wheat v. Union erriags 
Guano Co., 195 Ala. 180, 70 S 631 

Cal. —Spanagel Vv. Dellinger, 38 Cal. 


278. 

Ga.—Crawford v. Roney, 126 Ga. 
763, 55 SE) 499. 

Ill._-Hamlin’s Wizard Oil Co. v. U. 
S. Express Co., 265 Ill. 156, 106 NE 
623; Sweeney Vv. Chicago City Ray Co,, 


148 Ili. A. 351; Coulter v. aitavelers’ 
Protective Assoc., 144 Ill. 255. 
Iowa.—Parnham  v. Weeks, 180 


Iowa 649, 163 NW 454. 
Mass.—Noble v. Fagnant, 162 Mass. 
275, 38 NE 507. 
we eae oe ee v. Griffith, (A.) 196 
N. H.—Keefe v. Sullivan County R. 
Co.,. 78..N. He 139597 Av 565. 
N. Y.—Brandt v. Public Bank, 139 
App. Div. 173, 123 NYS .807. 
N. C.-—American Potato Core ive 
Jeanens Bros. Co., 174 N.C. 236, 93 
ne ev ence v. Dorris, 218 Pa, 534, 


67 A 
i iBerihard Stern & Sons, Ine. 
Vv. Chagnon, SORT hoT 99 A 592. 

Tex.—International, CCUG. tee COnmvE 
Landa, (Civ. A.) 183 SW 384; Pease v. 
State, (Civ. A.) 155 SW 657; Corpus 
v. State, 51 Tex. Cr. 315, 102 SW 1152. 

[a] Pleading.—Jones v. Norfolk 
Southern R. Co., (N. C.) 97 SE 48. 

[b] Promissory note.—McNeill v. 
Shellito, 173 NYS 810. 

{e] Constitution and by-laws of 
mutual benefit association.—Boren v. 
Brotherhood of Railroad Trainmen, 
145 Mo. A. 186, 129 SW 491. 

{d] An indorsement, memoran- 
dum, or entry on a document or the 
back thereof may be shown by a party 
whose adversary has introduced the 
document, coming from his own pos- 
session, in evidence. Union Iron 
Works v. Union Naval Stores Co., 157 
Ala. 645, 47 S 652; McBrayer v. 
Walker, 122 Ga. 245, 50 SE 95; Wallace 
v. Doris, 218 Pa. 534, 67 A 858. 

[e] Mere reference to instrument. 
—The fact that a written instrument, 
no part of which was included in evi- 
dence, was referred to on cross-exam- 
ination, does not render it admissible 
when offered in evidence by the op- 
posite party. San Bois Coal Co. v. 
Resetz, 43 Okl. 384, 143 P 46. 

8. Casey v. Boston, etc., R. Co. 
(Mass.) 121 NE 403; McDonnell v. 


aerrre? a mee A 
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laration,® document,’ or series of documents,® book 
letter?° 


or correspondence,?+ 


Huffine, 44 Mont. 411, 120 P 792. 

{a] Where a contract to sell and 
an escrow deed were executed con- 
temporaneously so as to constitute one 
instrument, the deed was admissible 
in evidence with the contract, in an 
action to quiet title to ditch rights 
appurtenant to the land conveyed, to 
show the extent of the grantee’s in- 
terest, although the contract did not 
mention any ditch rights, the deed 
conveying the land with the water 
ditches appurtenant thereto. McDon- 
nell v. Huffine, 44 Mont. 411, 120 P 792. 

SAM WE S.—Simpson v. Denver First 
Nat. Bank, 129 Fed. 257, 68 CCA 371; 
Bell v. Davis, 3 F. Cas. No. 1,249, 3 
Cranch C. C. 4; Griffin v. Jeffers, ue 
F. Cas. No. 5,817, 5 (Cranch) GHC, 444° 
Bell v. Davidson, 3 F. Cas. No. 1,248, 
3 Wash. C. C. 328; Morris v. Hurst, 17 
FY Cas: No. 9,832;°1) Wash.C. C. 433. 

Ala.—Vandiver v. American Can Co., 
190 Ala. 352, 67 S 299. 

Ill.—Hamlin’s Wizard Oil Co. v. U. 
S. Express Co., 265 Ill. 156, 106 NE 623 
[aff 184 Ill. A. 493]. 

Iowa.—Veiths v. Hagge, 8 Iowa 163. 

Ky.—Ohio Valley Banking, etc., Co. 
v. Nichols, 175 Ky. 138, 194 SW 117. 

La.—White v. Jones, 14 La. Ann. 
681; Martinstein v. His Creditors, 8 
Rob. 6. 

Me.—Pilsbury v. Fernald, 10 Me. 168. 

Md.—Lee v. Tinges, 7 Md. 215; Al- 
lendre v. Trinity Church Vestry, 3 


or 


were King v. Maddux, 7 Harr. & 
Mo.—Lewin v. Dille, 17 Mo. 64; 


Todd v. Terry, 26 Mo. A. 598. 

N. Y.—Dewey v. Hotchkiss, 30 N. 
Y. 497; Pendleton v. Weed, 17 N. ¥. 
72. Low v. Payne, 4N. Y. 247; Curry v. 
Lanning, 106 App. Div. 615, 94 NYS 
535; Stokes v. Stokes, 91 Hun 605, 
36 NYS 350; Read v. Smith, 1 Hun 
263; Biglow v. Sanders, 22 Barb. 147; 
Harnickell v. Brown, 45 N. Y. Super. 
350; Johnson v. Wissman, 5 NYLeg- 
Obs. 18; Winants v. Sherman, 3 Hill 74. 

Pa.—Piper v. White, 56 Pa. 90. 

Va.—Wright v. Collins, 111 Va. 806, 
69 SE 942; Jones v. Jones, 4 Hen. & 
M. (14 Va.) ane /Wagegoner v. Gray, 
2 Hen. & M. 

Lah ic patewen v. Gilbert, 6 N. B. 

[a] The party offering the books 
must take the whole or none, and hav- 
ing elected to put the books in evi- 
dence for his benefit, he cannot after- 
ward be permitted to deny the other 
party the benefit of any charges there- 
in in his favor. Dewey v. Hotchkiss, 
SOLIN Ae MEST. 
ees Ga.—Walker vy. Griggs, 28 Ga. 


Tll.—Page Woven Wire Fence Co, 
Ke cs Smelting, etc., Co., 162 Ill. | 


Ind.<—Glover v. Stevenson, 126 Ind. 
532, 26 NE 486. 

La. —Stanbrough v. Garrett, 1 Rob. 
13; Lapice v. Clifton, 17 La. 152 

Mich.—Peo. v. Burkhart, 165 Mich. 
240, 130 NW 597. 

Nebr.—Cady v. Travelers’ Ins. Co., 
93 eet: 634, 142 NW 107. 

N. D.—Guild v. More, 32 N. D. 432, 
155 NW 44. 

Okl.—Tishomingo Electric Light, 
ete ne v. Gullett, 52 Okl. 180, 152 

Tex.—Stringfellow v. Thomson, 1l 
Tex. A. Civ. Cas. § 1008 

[a] Where the authenticity of @ 
signature is the only matter as to 
which a letter is put in evidence, and 
it is not introduced as a communica~ 
tion, previous or subsequent communi- 
cations otherwise irrelevant to the 
issues or incompetent as proof, do not 
become admissible. Anselwitz v. 
Greenstein, 98 Misc. 593, 163 NYS 180. 


ph Ree S.—Varley Duplex Magnet 
Co. v. Ostheimer, 159 Fed. 655, 86 
CCA 5238 


aie _—Zimmerman v. Huber, 29 Ala. 
Welchir aida oe 


ont .—Hinton vy. 
Conn.—Sears v. Howe, 80 Conn. 414, 


' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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transaction’? is shown in evidence by one party, 
the other party, may for purposes of explana- | a 
tion,'® show the remainder, or so much thereof as is 
necessary to a complete understanding of the part 
already shown,'* even though the result is to let in 
self-serving declarations.1° The same principle ap- 
plies where part of a deposition!® or of the former 
testimony of a witness!’ is introduced in evidence. 


68 A 983, 2 AnnCas 809. 
Ga.—Moore v. Hawks, 56 Ga. 557. 
Ill.— Schwarzschild, ete., Co. 

Pfaelzer, 133 Ill. A. 346. 
Ind.—Stringer v. Breen, 7 Ind. A. 

557, 34 NE 1015. 

Kan. —Thayer v. Hoffman, 53 Kan. 
W2ose at. E125: 

Ky. —Stallings v. Carpenter, 162 Ky. 
711, 172 Sw 1063. 

Mass.—Buffum v. York Mfg. Co., 
175 Mass. 471, 56 NE 599. 

Mich.—Pinkham v. Cockell, 77 Mich. 
265, 48 NW 921; Gage v. Myers, 59 
Mich. 300, 26 NW 522; Lester v. Sut- 
ton, 7 Mich. 329. 

N. Y.—Ackroyd v. Proctor, 179 App. 
Div. 402, 166 NYS 69; Hirsch v. Lich- 
tenstein, 79 Misc. 31, 1389 NYS 4; 182d 
Street Realty Co. v. Swartz, 169 NYS 
444; Stevens v. Gilbert, 120 NYS 114; 
Harris v. Pryor, 18 NYS 128, 19 NYS 
ee Raymond v. Howland, 17 Wend. 

BN. C.—Overman vy. Clemmons, 19 
NaC. ra 

N. D.—Guild v. More, 32 N. D. 432, 
445, 155 NW 44 [cit Cyel; Anderson 
vy. Grand Forks First Nat. Bank, 4 
N. D. 182, 59 NW 1029. 

Okl.—Tishomingo Electric Light, 
oe ae v. Gullett, 52 Okl. 180, 152 


Bae Se Oterio v. Vitale, 55 Pa. Super. 

Tex.—A. S. Cameron Steam Pump 
Wks. v. Lubbock Light, etc., Co., (Civ. 
A.) 167 SW 256; Werner v. Kasten, 
(Civ. A.) 26 SW 322. 

Va.—Downer v. Morrison, 2 Gratt. 
(43 Va.) 250. 

Wash.—Washington Iron Works v. 
McNaught, 35 Wash. 10, 76 P 301. 

[a] Telegraphic correspondence.— 
Portsmouth Cotton Oil Refining Corp. 
v. Madrid Cotton Oil Co., 195 Ala. 
256, 71 S 111; Edwards v. Erwin, 148 
INGIC: 429, 62 SE 545, 16 AnnCas 393. 

[b] ‘Where two letters, referring to 
each other are offered together, it is 
not error to admit them, although 
one of them is not competent of itself. 
Washington Iron Works v. McNaught, 
35 Wash. 10, 76 P 301. 

[c] A letter which has been replied 
to (1) is admissible for the purpose 
of explaining the reply, where such 
reply has been introduced in evidence. 
Sears v. Howe, 80 Conn. 414, 68 A 
983, 12 AnnCas 809; Schwarzschild, 
etc., Co. v. Pfaelzer, 133 Ill. A. 346: 
Buffum v. York Mfg. Co., 175 Mass. 
471, 56 NE 599; Trischet v. Hamilton 
Mut. Ins. Co., 14 Gray (Mass.) 456; 
peiep ing vy. North Carolina R. Co., 53 

Cc. 470. (2) But this does not en- 
tile the same party to introduce in 
evidence both a letter to him and his 
reply thereto, where no part of the 
correspondence has been offered by 
his adversary. Houde v. Tolman, 42 
Minn: 522, 44 NW 879. 

{d] Letters subsequent to that ad- 
mitted.—(1) It has been said that ‘“‘no 
rule permits a party to put in his own 
letters written subseyuently to the 
one offered by the other side.” Varley 
Duplex Magnate Co. v. Ostheimer, 159 
Fed. 655, 658, 86 CCA 523. (2) But 
there is also authority for the view 
that a letter written in answer to an- 
other letter which has been introduced 
in evidence may be admitted. Welch 
v. Newbold, 184 Ill. A. 36; Oterie 
v. Vitale, 55 Pa. Super. 492. 3) And 
the same has been asserted with re- 
spect to a replying telegram. Ed- 
wards v. Erwin, 148 N. C. 429, 62 SE 
545, 16 ‘AnnCas 393. 

12. Moniotte v. Lieux, 41 La. Ann. 
528, 6 S 817; Westinghouse Hlectric, 
etc., Co. v. Hubert, 175 Mich. 568, 141 
Nw 600, AnnCasi915A 1099; Friedman 
Vv. Griffith, (Mo. A.) 196 Sw 75; Stone 
v. Delaware, ete, KR. Co., 257 Pa. 456, 


Vv. 


EVIDENCE 


The admission 


cumstances are 


101 A 813. 


N. 
{a] Where a part of a record in a|N. ot 


suit which was compromised is offered 
to prove the judicial admission of one 
of the parties to the suit, it is com- 
petent for the other party to offer the 
compromise in evidence to show the 
final disposition of the suit and the 
matters settled by the compromise 
and which were at issue in the litiga- 
tion. Moniotte v. Lieux, 41 La. Ann. 
528,6 S 817. 

Tb] Proof of a particular arrange- 
ment entitles the adverse party to 
show the details of such orrengement. 
Westinghouse Electric, etc., Co. 
Hubert, 175 Mich. 568, 141 NW 600, 

U. S., 212 


AnnCasi1915A 1099. 

13. U. S.—Crawford v. 
U. S. 1838, 29 SCt 260, 53 L. ed. 465, 
15 AnnCas 392; Stanley We Beckham, 
153 Wed. 152, 82 CCA 304, 

Ala.—Noel. v. State, 161 Ala. 25, 
49 S 824. 


Cal.— Hale v. Milliken, 5 Cal. A. 
344, 90 P 365. 

Ill—Gallagher v. Singer Sewing 
Mach. Co., 177 Ill. A. 198 

N. H.—Page v. Hazelton, 74 N. H. 
252, 66 A 1049. 

N. Y.—Matter of Murphy, 59 Misc. 
131, 112 NYS 220; Holt v. Zwisohn, 
51 Mise. 576, 101 NYS 191. 

Or.—Sturgis v. Baker, 39 Or. 541, 


65 P 810. 
S. D-—West Minneapolis. First 
D. 284, 


Nat. Bank v. Harvey, 29 S. 
137 NW _ 365. 

Tex.—Mitchell v. Inman, (Civ. A.) 
156 SW 290; Lowry v. State, 53 Tex. 
Cre 5627 110 SW 911; Cole v. State, 
Sd Rex, Crn89, 51 00 SW 218. 

[a] Only $0 much as is necessary 
for explanation is admissible. Hale 
v. Milliken, 5 Cal. A. 344, 90 P 365. 

{b] Other explanatory writing.— 
Where a note is admitted in evi- 
dence after proof of its possession 
ky plaintiff’s intestate at his death, 
and of indorsements in intestate’s 
handwriting indicating payment, 
plaintiff, to explain the indorsement, 
may introduce in evidence memoran- 
da in private books of the intestate, 
made about the same time, in 
reference to the same matter, under 
Hill L. Annot. § 690, providing that 
where a detached writing is given 
in evidence any other writing neces- 
sary to make it understood is ad- 
missible. Sturgis v. Baker, 39 Or. 
541, 6506810, 

{c] Evidence not explanatory.— 
In a divorce case, evidence as to the 
communication to defendant by the 
corespondent’s wife of alleged con- 
fessions of her husband is presumed 
to have been offered on the ground 
that defendant’s conduct in the face 
of such an accusation might be some 
evidence of guilt or innocence; and, 
the whole of the conversation be- 
tween the two women being given 
without substantial conflict, evidence 
as to what the coresnondent in fact 
told his wife is not admissible as the 
remainder of a conversation. lLun- 
ham v. Lunham, 133 App. Div. 215, 
117 NYS. 396. 

14. U. S.—Pennock v. Dialogue, 10 
F. Cas. No. 10,941, 4 Wash. C. C. 538 
[aff 2 Pet. 1, 7 L. ed. 327]; Collins v. 
gphneon, 6 F. Cas. No. 3,015a, Hempt. 
Oe 

Ala.—Vandiver v. American Can 
Co., 190 Ala. 352, 67 S-299; Ponder v. 
Cheeves, 104 Ala. 307, 16 S 145; 
Herndon v. Givens, 16 Ala. 261. 

Cal.—Breuner Co. v. King, 9 Cal. 
Pe Lin oe Oils 

Towa. —Conger v. Bean, 58 Iowa 
321, 12 NW 284. 

Mass.—Smith v. Plant, 216 Mass. 
91; 1083 NE 58; Abbott v. Pearson, 
130 Mass. 191. 


sult from a refusal to go 
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of such evidence is, however, 


matter resting in the sound diseretion of the 
court,® which will not permit a party to introduce 
evidence, which should not be admitted, merely 
because the adverse party has brought out some 
evidence on the same _ subject, 


where the cir-' 
such that no prejudice can. re- 
into the matter 
Ihde en a v. McDuffie, 48 


Y.—Ackroyd v. Proctor, 179 
App. Div. 402, 166 NYS 69; Froude 
Vv. Fleischmann, 178 App. Diy. 257, 
164 NYS 1003. 

N. C.—Hockfield v. Southern R. 
Co., 150 N. C. 419, 64 SE 181, 134 
AmSR 945; Brooks v. Shook, 147 N. 
C. 630, 61 SE 601. 

Pa.—Scranton Gas, ete., 
Weston, 63 Pa. Super. 570. 

Tex.—Heard v. Clegg, (Civ. A.) 144 
SW 1145; Hinton v. State, 65 Tex. Cr. 
408, 144 SW 617; Cotton vy. Morrison, 
(Civ. A.) 140 SW 114; St. Louis, etc., 
Rigi CO-AVar MAY 59s RheOX. ClVeAuw ao ie 
115 SW 900. 

Vt.—Adams v. Cook, 91 Vt. 281, 100 
A 42; Turner v. Howard, 91 Vt. 49; 
99 A 236. 

[a] “It is too broad a statement 
of the rule to say that when a party 
shows part of a conversation his op- 
ponent is entitled to show the whole. 
An important qualification is the re+ 
lation of the part offered to the part 
first introduced. It is only so much 
of the remainder as concerns the 
same subject, and is explanatory of 
the part, jirst introduced that is re- 


Co. Vv. 


Pee gs Turner v. Howard, 91 Vt. 
49, 99 A 236, 237. 
{b] Only material and xelevant 


parts of a document may be admitted. 
Robertson v. Russell, 51 Tex. Civ. 
A.. 257, 111 SW 205 

[ec] Reply not necessary to under- 
standing of letter.—Under Code Civ. 
Proc. § 1854, which provides that 
when a “detached writing is 
given in evidence, any other 
writing which is necessary to make 
it understood” may also be given in 
evidence, where a letter had been 
introduced in evidence, it was proper 
to reject a letter in reply, offered by 
the opposite party, which was not 
necessary to make the original let- 
ter understood. Hale v. Milliken, 5 
Cal. A. 344, 90 P 365. 

[a] Distinct statements. — Where 
the paragraphs of the answer put in 
evidence by plaintiff were complete 
in themselves, the court properly ex- 
cluded distinct averments in defend- 
ant’s own interest when offered by 


him. aie oe v. Southern R. Co., 
ato N. C. 419, 64 SE 181, 134 AmSR 

15. Ill—Welch v. Newbold, 184 
Ill. A. 36; Olson v. Brundage, 139 Ill. 
ADDS ‘Schwarzschild, ete., Co. v. 
Pfaelzer, PS. AS 346; Bailey Vv. 
Pardridge, 35 Ill. A. 121 [aff 134 Ill. 
188, 27 NE Be), 

Towa.—Gedd v. McElroy, 171 


Iowa 6338, 154 Nw 320. 

Mont.— Hulse v. Northern Pac. R. 
Co., 47 Mont. 59, 130 P 415. 

N. Y.—Crosbie v. Leary, 19 N.Y. 
Super. 312; Hirsch v. Lichtenstein 
79 Misc. 31, 139 NYS 4; Lippus v. 
Columbus Watch Co., 13 "NYS 319. 

Pa.—Oterie v. Vitale, 55 Pa. Super. 
492; Grove’s HEst., 38 Pa. Super. 424. 

Ss’ G—wWilson v. Gordon, 73 S. C. 
TO Dae ol Slum (Oe 

Tex.—Atna Ins. 
(Civ. A.) 80 SW 255 

Vt.—Turner v. Howard, 91 Vt. “49, 
99 A 2386. 

{al On cross-examination declara- 
tions in one’s favor, when they are 
part of the conversation brought out 
in chief, are admissible. Wilson v. 
Gordon, 73 S. C. 155, 53 SE 79 

Self-serving declarations see infra 
§§ 193-208 

16. See “Depositions § 346. 

1¥. Bunkers v. Peters, 122 Minn. 
130, 141 NW 1118; American Bank 
ue Felder, 59 Pa. Super. 166; Pease 
. State, (Tex. Civ. A.) 155 SW 657.” 

18. Luiz v. Falvey, 228 Mass. 253, 


Co. v. EHastman, 
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further.19 An 


to introduce like evidence.?° 
Nature of evidence. 


witness.27 


[§ 165] It is well established that the courts of 
one state or country are not bound by the rules of 


117 NE 308; Bennett v. Susser, 191 
Mass, 329, 77 NE 884. 

19. U.. S.—Stringer v. Young, 3 
Pet. 320, 7 L. ed. 693. 

Ark.— Raymond v. Raymond, 134 
Ark. 484, 204 SW 311; Central Coal, 
ee ak v. Graham, 129 Ark. 550, 196 

Cal.—San Diego Land, etc., Co. v. 
Neale, 88 Cal. 50, 25 P 977, 11 LRA 
604, 78 Cal. 63, 20 P 372, 3 LRA 83; 
Cohen v. Stockton, 28 Cal. A. 155. 
Fernandez v. Watt, 26 


Colo.—Union Steel, ete, Co. v. 
Wagoner, 36 Colo. 375, 85 P 836. 
Conn.—Thomas v. Young, 81 Conn. 
702, 71 A 1100; Phelps v. Hunt, 43 
Conn, 194. 
Ga.—Stapleton v. Monroe, i111 Ga. 
848, 86 SE 428; May v. Subers, 19 
Ga. A. 306, 91 SE 435. 
Ill.—Marengo v. Hichler, 245 Il. 
47, 91 NE 758; Maxwell v. Durkin, 
185 Til. 546, 57 NE 433; Wickenkamp 
A Wickenkamp, 77 Till. 92; Sherman 
v.. Pardridge, 177 Ill. A. 304. 
Ind.—Shank v. State, 25 Ind. 207; 
Horne v. Williams, 12 Ind. 324; Marks 
v. Box, 54 Ind. ‘A. 487, 103 NE 273 
Pichon v. Martin, 35 Ind. A. 167, 73 
NE 1009. 
Ky.—Norton v. Doe, 1 Dana 14. 
Md.—Gorsuch v. Rutledge, 70 Md. 
272, 17 A 76; Ruhl v. Corner, 63 Md. 
179; Bannon v. Warfield, 42 Md. 22. 
Mo.—Buck v. St. Louis Union Trust 
Co., 267 Mo. 644, 185 SW 208; Setz- 
ler v. Metropolitan St. R. Co., 227 Mo. 
454, 127 SW 1; Wojtylak v. Kansas, 
ete., Coal Co., 188 Mo. 260, 87 SW 


06; Pain v. Metropolitan St. R. Co., 
70 Mo. A. 574, 157 SW 127. 
Nebr.—Dodge v. Kiene, 28 Nebr. 


are oe NW 191. 
Y.—Irwin v. Simon, 170 App. 


Div, 811, 156 NYS 483; Lessler v. 
Bernstein, 123 NYS 223 ; Farmers’, 
Bank v. Whinfield, 24 Wend. 


49° 

Or.—Mahon v. Rankin, 54 Or, 328, 
102 P 608, 103 P 58. 

S. C.—Tevan v. Atlantic Coast Line 
R. Co., 86 S. C. 514, 68 SE 770. 

Tex.— Waldrop Vv. Goltzman, (Civ. 
A.) 202 SW 335; El Paso, ete., R. Co. 
v.. Hichel, (Civ. A.) 130 SW tad Rob- 
ertson v. Russell, 51 Tex. Civ. A. 257, 
111 SW 205. 

Utah.—State v. Silver King Cons. 
Min. Co., 87 Utah 62, 106 P 520. 


Vt.—Parker v. Boston, etc., R. Co., 
84 Vt. 329, 79 A 865. 
Va.—Wilkinson v. Jett, 7 Leigh 


(84 Va.) 115, 30 AmD 498. 

Wis. ——Murphy v. Baldwin, 159 Wis. 
567, 150 NW 957. 

fa] Demonstration.—In an action 
against a physician for malpractice, 
it was not an abuse of discretion to 
refuse to permit defendant’s wit- 
nesses to illustrate with a manikin, 
the proper method of delivering a 
child, although similar evidence, of- 


a 


irresponsive answer which was 
stricken out as such does not entitle the other party 


The rule under discussion 
has been held to apply not only to the subject matter 
of evidence, but also to its nature,?1 it being con- 
sidered that one party should be allowed to introduce 
evidence not in its nature such as should be received 
where similar evidence has been received from the 
other party without objection, as in the case of 
secondary evidence,?? hearsay evidence,?* declara- 
tions of a deceased grantor,?* parol evidence affecting 
writings,?> opinion evidence,?® or conclusions of a 
Under a statute providing that a notice 
to produce dispenses with proof as against the party 
giving the notice, where, in an action against a 
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municipality to restrain the enforcement of an ordi- 
nance, the book of ordinances was produced by the 


municipality under notice, was inspected by plain- 


[§ 164] 


VII. WHAT LAW GOVERNS* 


fered by plaintiff, had been previous- 
ly admitted. Lee v. Moore, (Tex. 
Civ. A.) 162 SW 437. 

{b] In an equity suit, where the 
court has properly eliminated in- 
competent evidence by announcing 
that it will not be considered, it is 
proper to refuse to receive other 
similar evidence claimed to be ad- 
missible because of that formerly 
admitted. Murphy v. Baldwin, 159 
Wis. 567, 150 NW 957. 

20. North Coast R. Co. v. New- 
man, (Wash.) 119 P 823. 

{a] Rule applied.—In proceedings 
to condemn certain lots for a railroad 
right of way, a witness for defend- 
ants as to value, on direct examina- 
tion, stated that the inside lots were 
worth eight hundred and fifty dol- 
lars, and on cross-examination was 
asked: “That means when you sell 
them to the railroad?” to which he 
replied, ‘‘No, sir. I was offered eight 
hundred dollars for mine across the 
street, and I refused.” It was held 
that the part of the answer referring 
to such offer having been stricken as 
not responsive, such answer did not 
entitle defendants to the admission 
of offers to purchase as evidence of 
the value of the lots. North Coast 


By Hoe v. Newman, 66 Wash. 274, 119 
21. Bates v. Hall, 44 Colo. 360, 98 


P 3; MclIlwain v. Gaebe, 128 Ill. A. 
209; Nicely v. Nicely, 81 W. Va. 269, 
94 SE 749. 

{a] X-ray photographs. — Where 
an X-ray photograph showing an in- 
jured member has been admitted, it 
is error to exclude other X-ray photo- 
graphs which show the appearance of 
a like normal member. Mcllwain v. 
Gaebe, 128 Ill. A. 209. 

{b] Contrary view.—‘‘The admis- 
sion of improper testimony on the 
one side does not authorize the ad- 
mission of improper testimony in 
rebuttal on the other. As was terse- 
ly said by the Supreme Court of 
Georgia in discussing this question, 
‘there can be no equation of errors.’ 
Stapleton v. Monroe, 111 Ga. 848, 36 
SE 428.” Buck v. St. Louis Union 
Trust Co., 267 Mo. 644, 661, 185 SW 208. 

22. People’s Building, etc., Co. v. 
Rutz, 158 Mich. 440, 123 NW 6; Mc- 
Cormack v. Mandelbaum, 102 App. 
Div. 302, 92 NYS 425. 

23. Phoenix City Bank v. Taylor, 
196 Ala. 665, 72 S 264; St. Louis, etc., 
R. Co. v. Sizemore, 53 Tex. Civ. A, 
491,116 SW 403. 

24. Hambleton v. Southwest Texas 
Baptist Hospital, (Tex. Civ. A.) 172 
SW 574. 

25. Scott v. Wilson, 157 Iowa 31, 
187 NW 1043; Egelund v. Fayter, 
(Utah) 172, P 313. 

fa] Offer not within rule.—In an 
action on a contract for the sale of 
a physician’s practice, providing for 
payment of the purchase price out 


tiff, and a part of it introduced in evidence, defend- 
ant could introduce another ordinance therein with- 
out further identification.?® 

B. Exclusion of Similar Evidence. 
Where evidence of a particular matter offered by one 
party, has been excluded, although perhaps improp- 
erly, on the objection of the adverse party, the latter 
is not entitled to introduce evidence with respect to 
the same matter.?® The exclusion of a question as to 
what the bargain was in regard to goods sold under 
written contract does not preclude the admission 
of testimony as to representations made at and before 
the signing of the contract.%° 


evidence adopted in another jurisdiction, but the 
admissibility of evidence,?? as well as the burden of 


of the first twenty-five hundred dol- 
lars of defendant’s earnings, plain- 
tiff’s offer of a part of defendant’s an- 
swer admitting that he had earned 
such amount, does not authorize the 
admission of parol evidence to vary 
the terms of the writing. Kinney v. 
Reed, 164 Iowa 337, 145 NW 900. 

26. Ravenscroft’ v. Stull, 280 Ill. 
406, 117 NE 602, AnnCasi1918B 1130; 
Ahnert v. Union R. Co., 110 NYS 
376; Jenness v. Simpson, 84 Vt. 127, 
78 A 886. 

“Having thus established the law 
of the case, the defendant cannot be 
permitted to object that the court 
continued to apply it in every stage 
of the trial.” Hollender v. New 
York Cent., etc., R. Co., 14 Daly (N. 
i 219, 222, 6 NYSt 353, 19 AbbNCas 


{a] Tllustration—Where a party 
had submitted expert testimony as 
to the meaning of words in a contract 
executed in a sister state, the ad- 
verse party was entitled to produce 
the testimony of an expert on the 
subject of the meaning of such words. 
J gunese v. Simpson, 84 Vt. 127, 78 A 


27. Kelley v. Détroit, ete.. R. Co., 
80 Mich. 237, 45 NW 90, 20 AmSR 
514; Nelson Distilling Co. v. Hub- 
bard, 53 Mo. A, 23; Taylor v. Pen- 
quite, 35 Mo. A. 389; Lefevre v. Silo, 
112 App. Div. 464, 98 NYS 321. 


28. Stone v. Tallulah Falls, 131 
Ga. 452, 62 SE 592. 

29. Cal—Best v. Wohlford, 153 
Calter? 9 4tP=98: 

Del. — Seininski Vv. Wilmington 


Leather Co., 26 Del. 288, 83 A 20 
Ill.—Sheda v. Seefeld, 126 Tl. A. 
875 [att 230 Ill. 118, 82 NE 580, 120 
AmSR 269, 13 LRANS 709]. 
Iowa.—Trott v. Chicago, 
Co;; 
722 


ete... Re 
115 Iowa 80, 86 NW 33, 87 NW 


Mass.—Com. v. Fitzgerald, 123 
Mass. 408; Swift v. Union Mut. Mar. 
Ins. Co., 122 Mass. 573. 

N. Y-—Curtiss v. Jebb, 96 NE 120 
[mod 1387 App. Div. 928 mem, 122 
NYS 1126 mem]; Fisher v. Franke, 21 
App. Div. 635, 47 NYS 161; Electric 
Carriage Call, etc., Co. v. Herman, 
67 Mise. 394, 123 NYS 281. 

30. Plano Mfg. Co. v. Bergmann, 
102 Wis. 21, 78 NW 157. 

31. Applicability of state rules in 
federal courts see Federal Courts. 

32. Ill.—Cromley v. Dean, 177 Ill 
A. 67. 


Mass.—Hoadley v. Northern Transp. 
Co., 115 Mass. 304, 15 AmR 106. 

Miss.—English v. New Orieans 
etc., R. Co., 100 Miss. 575, 56 S 665 
[mod and suggestion of error overr 
100 Miss. 809, 57 S 2238]. 

Nebr.— Malcom Sav. Bank v. Cronin, 
80 Nebr. 228, 114 NW 158 [reh den 80 
Nebr. 231, 116 NW 150]. 

Pe pe v. O’Bryan, 7 Can. Exch. 


Wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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proof,*? is always governed by the lex fori. Where 
action is brought in a state court to enforce rights 
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given by a federal statute, the rules of evidence of 


[§ 166] 


sought to produce it.*® 


33. Helton v. Alabama Midland R. 
Co.97 Ala; 275,12 S 276. 

34. Kansas City Southern R. Co. v. 
Leslie, 112 Ark. 305, 167 SW 83, Ann- 
Cas1915B 834. 

35. U.S.—Hopt v. Utah, 110 U. S. 
574, 4 SCt 202, 28 L. ed. 262; Davis v. 
Wood, 1 Wheat. 6, 4 L. ed. 22; Mima 
Queen v. Hepburn, 7 Cranch 290, 3 
L. ed. 343. 

Ala.—Scules v. Desha, 16 Ala. 308. 

Cal.—Bornheimer v. Baldwin, 42 


FW Care 

Ill.— Kent v. Mason, 79 Ill. 540. 
Ind.—Morell v. Morell, 157 Ind. i79, 
60 NE 1092; Salem Gravel Road Co. v. 
Pennington, 62 Ind. 175; Schooler v. 
State, 57 Ind. 127. 

Iowa.—Cobleigh v. McBride, 46 
Towa 116; Ashcraft v. De Armond, 44 
Iowa 229. 

Ky.—Louisville, etc., R. Co. v. Mur- 
phy. 150 “y. 196, 1509 SW 79. 

Me.—Hunter v. Randall, 69 Me. 183. 

Md'!—¥Forrester v. State, 46 Md. 154. 

Mass.—Silverstein v. O’Brien, 165 
Mass. 512, 43 NE 496; Hathaway v. 
Tinkham, 148 Mass. 85, 19 NE 18; 
Brooks v. Acton, 117 Mass. 204; Filley 
v. Angel, 102 Mass. 67. 

Mich.—Peo. v. Albers, 137 Mich. 
678, 100 NW 908. 
ee ee v. Houston, 41 Miss. 

Mo.—State v. Levy, 168 Mo. 521, 68 
aw 562; Fougue v. Burgess, 71 Mo. 

Nebr.—Ponca v. Crawford, 18 Nebr. 
651, 26 NW 365. 

N. H.—Page v. Parker, 40 N. H. 47. 

N. J.—State v. D’Adame, 84 N. J. L. 
386, 86 A 414, AnnCasi1914B 1109; De- 
money v. Walker, 1 N. J. L. 37. 

N. Y.—Peo. v. Cox, 21 Hun 47 [aff 
83 N. Y. 610 mem]; Shaw v. Peo., 3 
Hun 272, 5 Thomps. & C. 439, 2 Cow. 
Cr. 200 [aff 63 N. Y. 36]; Coleman v. 
Southwick, 9 Johns. 45, 6 AmD 253. 

N. C.—Chandler v. Jones, 173 N. 
C. 427, 92 SE 145; King v. Bynum, 137 
N. C. 491, 49 SE 955; State v: Haynes, 
fb INGORE 
= eens v. Ah Lee, 18 Or. 540, 23 

Tex.—Campbell v. State, 8 Tex. A. 

Wash.—Harris v. Halverson, 23 
Wash. 779, 63 P 549. 

Wis.—Anderson vy. Fetzer, 75 Wis. 
562, 44 NW 838. 

Eng.—Stapylton v. Clough, 2 Bh. & 
B. 933, 75 ECL 933, 22 EngL&Eaq 
276, 118 Reprint 1016; Sussex Peer- 
age Case, 11 Cl: & F. 113, 8 Reprint 


1034. 

36. U.S.—Donnelly v. U. S., 228 U. 
S. 243, 33 SCt 449, 57 L. ed. 820, AnnCas 
1913H 710; Will v. Tornabells, 217 
U. S. 47, 30 SCt 424, 54 L. ed. 660; Nel- 
son v. Flint, 166 U. S. 276, 17 SCt 
576, 41 L. ed. 1002; Hopt v. Utah, 110 
U. S. 574, 4 SCt 202, 28 L. ed. 262; 
Young v. Godbe, 15 Wall. 562, 21 L. ed. 
250; Chicago Travelers’ Ins. Co. v. 
Mosley, 8 Wall. 397, 19 L. ed. 4387; 
Boardman v. Reed, 6 Pet. 328, 8 L. ed. 
415; Davis v. Wood, 1 Wheat. 6, 
4 L. ed. 22; Royal Ins. Co. v. Taylor, 
254 Fed. 805; Harper v. Harper, 252 
Fed. 39; Virginia, etc., Coal Co. v. 
Charles, 251 Fed. 83; Feener v. U. S., 
249 Fed. 425; McGowen v. Armour, 248 
Fed. 676, 160 CCA 576; Atchison, etc., 
R. Co. v. Spiller, 246 Fed. 1, 158 CCA 
227; Illinois Cent..R. Co. v. Norris, 
245 Fed. 926, 158 CCA 214; Klein v. 
Darnell, 239 Fed. 844, 152 CCA 630; 
Wong Yee Toon v. Stump, 233 Fed. 
194, 147 CCA 200 [rev 227 Fed. 247]; 
U. S. v. Elder, 232 Fed. 267; Rosen- 
man v. Coppard, 228 Fed. 114, 142 CCA 
520; Kerrville First State Bank v. 
Lowry, 227 Fed. 846, 142 CCA 370; 


Cc 


VIII. UNSWORN STATEMENTS 
A. Hearsay—l. Definition. ,Evidence is 
called hearsay when its probative force depends, in 
whole or in part, on the competency and credibility 
of some person other than the witness by whom it is 


Scottish Union, etc., Ins. Co. v. Mc- 
Kone, 227 Fed, 813, 142 CCA 3387; 
Trowbridge v. Chandler, 222 Fed. 241, 
137 CCA 657; Worden v. U. S., 204 
Fed. 1, 122 CCA 315; In re J. S. Appel 
Suit, etc., Co., 198 Fed. 322; Willison 
v. Ringwood, 190 Fed. 549, 111 CCA 
401; Noble v. U. S., 190 Fed. 538, 111 
CCA 3870; Lawlor v. Loewe, 187 Fed. 
522, 109 CCA 288 [certiorari den 223 
U.S. 729, 32 SCt 527, 56 Li ed. 633]; 
Hauger v. U. S., 173 Fed. 54, 97 CCA 
372; Salem News Pub. Co. v. Caliga, 
144 Fed. 965, 75 CCA 673; Hastings 
Lumber Co. v. Garland, 115 Fed. 15, 
52 CCA €09; In re De Gottardi, 114 
Fed. 328; Kansas City Star Co. v. 
Carlisle, 108 Fed. 344, 47 CCA 384; 
Nevada Co. v. Farnsworth, 102 Fed. 
573, 42 CCA 304; Atchison, etc., R. 
Co. v. Parker, 55 Fed. 595, 5 CCA 220; 
Van Vleet v. Sledge, 45 Fed. 743; 
Sutherland v. Round, 57 Fed. 467, 6 
CCA 428; Reid v. Hodgson, 20 F. Cas. 
No. 11,667, 1 Cranch C. C. 491; The 
Brig Betsey, 49 Ct. Cl. 125. 
Ala.—Empire Guano Co. v. Jeffer- 
son Fertilizer Co., 78 S 53; May v. 
Willis, 76 S 941; Dent v. Stovall, 75 
S 941; Gray v. State, 75 S 331; South- 
ern R. Co. v. Fisher, 74 S 580; Guin 
v. Grasselli Chemical Co., 197 Ala. 
117, 72eS 418; Louisville, etc., R. Co. 
v. Lynne, 196 Ala. 21, 71 S 338; Ex- 
change Underwriters’ Agency, etc., 
Vie bates, > 1952 Ala e161. 6951S) 19565 
Woodward Iron Co. v. Spencer, 194 
Ala. 285, 69 S 902; Mutual L. Ins. 
Co. v. Witte, 190 Ala. 327, 67 S 263; 
Barfield v. Evans, 187 Ala. 579, 65 S 
928; Potter v. Shauf, 187 Ala. 128, 
65 & 778; Slaughter v. Slaughter, 186 
Ala. 202, 65 S 348; Brooks v. Ingram, 
186 Ala. 106, 65 S 188; Streit v. Wil- 
kerson, 186 Ala. 88, 65 S 164, AnnCas- 
1917E 378; Doe v. Boulo, 185 Ala. 581, 
64 S 586; Louisville, etc., R. Co. v. 
Cornelius, 183 Ala. 203, 62 S 710; 
Owen v. Alabama Great Southern R. 
Co., 181 Ala. 552, 61 S 924; Webb v. 
Gray, 181 Ala. 408, 62 S 194; Batson 
vy. Alexander City Bank, 179 Ala. 490, 
60 S 313; Louisville, etc., R. Co. v. 
Dilburn, 178 Ala. 600, 59 S 438; Pope 
v. State, 174 Ala. 63, 57 S 245; Ala- 
bama City, etc., R. Co. v. Appleton, 
171 Ala. 324, 54 S 688, AnnCas1918A 
1181; Wilson v. State, 171 Ala. 25, 
54 S 572; Lacy v. Meador, 170 Ala. 
482, 54 S 161, AnnCas1912D 787; Mer- 
rill v. Sheffield Co., 169 Ala. 242, 53 
S 219; Kirklin v. State, 168 Ala. 83, 
53 S 253; Twitty v. State, 168 Ala. 
59, 538 S 808; St. Louis Hay, etc., Co. 
v. American Cast Iron Pipe Co., 167 
Ala. 442, 52 S 904; White v. Hender- 
son-Boyd Lumber Co., 165 Ala. 218, 
51 S 764; Palmer v. State, 165 Ala. 
129, 51 S 358; Dickens v. Murray, 
163 Ala.’ 556, 50 S 1019; Carnley v. 


'State, 162 Ala. 94, 50 S 362; Louis- 


ville, etc., R. Co. v. Fitzgerald, 161 
Ala. 397, 49 S 860; Sheppard v. Aus- 
tin, 159 Ala. 361, 48 S 696; Welch v. 
State, 156 Ala.|112, 46 S 856; Patter- 
son v. State, 156 Ala. 62, 47 S 52; 
Ludlow v. State, 156 Ala. 58, 47 S 
321; McBryde v. State, 156 Ala. 44, 
47 S 302; Alabama Great Southern 
Re Co. v. Vail, 155 Ala. 382, 46 °S 
£87; Moore v. Maxwell, 155 Ala. 299, 
46 S 755; Griffin v. State, 155 Ala. 88, 
46 S 481; Way v. State, 155 Ala. 52, 
46 S 273; Green v. Brady, 152 Ala. 
507, 44 S 408; Andrews v. State, 152 
Ala. 16, 44 S 696; Beal v. McKee, 150 
Ala. 478, 43 S 235; Dunn v. Gunn, 149 
Ala. 583, 42 S 686; Baker v. Drake, 
148 Ala. 513, 41 S 845; Fowler v. 
Prichard, 148 Ala. 261, 41 S 667; 
Smiley v. Hooper, 147 Ala. 646, 41S 
660; Stallworth v. State, 146 Ala. 8, 
41 S 184; Roberts v. Ringemann, 145 
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the state courts control, unless it is otherwise pro- 
vided by the federal law.34 


[§ 167] 2. Rule Excluding Hearsay. The courts 
will not receive the testimony of a witness as to what 
some other person told him, as evidence of the exist- 
ence of the fact asserted.%¢ 


The rule of exclusion is 


Ala. 678, 40 S 81; Hoyle v. Mann, 144 
Ala. 516, 41 S 835; Morris v. State, 
144 Ala. 81, 39 S 973; Wilson ‘. 
State, 39 S 776; Dooly v. Pinson, 145 
Ala. 659, 39 S 664; Chastang vy. 
Chastang, 141 Ala. 451, 37 S 799, 109 
AmSR 45; Wildman vy. State, 139 Ala. 
125, 35 S 995; Webb v. State, 135 Ala. 
36, 33 S 487; Butler v. Butler, 133 
Ala. 377, 32 S 579; Southern Iron 
Works vy. Central of Georgia R. Co., 
131 Ala. 649, 31 S 723; Carwile v. 
Carwile, 131 Ala. 603, 31 S 568; Bar- 
rett v. Kelly, 181 Ala. 378, 30 S 824; 
Langford v. State, 130 Ala. 74, 30 § 
503; Vaughn v. State, 130 Ala. 18, 3 
S 669; Laster v. Blackwell, 128 Aka. 
143, 30 S 663; Mobile County v. 
Sands, 127 Ala. 493, 29 S 68; Amer 
ican Pig Iron Storage Warrant Cd, 
v. German, 126 Ala. 194, 28 S 603, 85 
AmSR 21; Parker v. State, 125 Ala. 
&6, 27 S 780; St. Louis, ete., Packet 
Co. v. McPeters, 124 Ala. 451, 27 8 
518; Lett v. State, 124 Ala. 64, 27 
256; Childress v. State, 122 Ala. 21. 
£6 S 162; Thompson v. State, 122 Ala. 
12, 26 S 141; Lallande v. Brown, 121 
Ala. 513, 25 S 997; Moore v. Heineke, 
119 Ala. 627, 24 S 374; Price v. State, 
117 Ala. 113, 23 S 691; Bunzel v. 
Maas, 116 Ala. 68, 22 S 568; Cook v. 
Thornton, 109 Ala. 523, 20 S 14; Chik 
ton v. State, 105 Ala. 98, 16 S 797; 
Payne v. Crawford, 102 Ala. 387, 14 
S 854; H. B. Claflin Co. v. Rodenberg, 
101 Ala. 213, 13 S 272; Mitcham Vv. 
Schuessler, 98 Ala. 635, 13° S° 6175 
Brown v. Prude, 97 Ala. 639, 11 $ 
838; Morris Min. Co. v. Knox, 96 Ala. 
320, 11 S 207; Hunt v. Johnson, 9 
Ala. 130, 11 S 387; Downing v. Woo 
stock Iron Co., 93 Ala. 262, 9 S 17% 
Snodgrass v. Caldwell, 90 Ala. 31 
7 S 834; Young v. Arntze, 86 Ala. 116, 8 
S 253; Jones v. Pelham, 84 Ala. 208 
4 § 22; David v. David, 66 Ala. 13% 
Moore v. Robinson, 62 Ala, 537; Baih 
v. State, 61 Ala. 75; Brooklyn L. Ins 
Co. v. Bledsoe, 52 Ala. 538; Smith v. 
Flagg, 46 Ala. 624; Barker v. Cole 
man, 35 Ala. 221; Buckley v. Cunning- 
ham, 34 Ala. 69; Pearson v. Darrin 
ton, 32 Ala. 227; Hartshorn v. Wi 
iams, 31 Ala. 149; Wiswall v. Kneval 
18 Ala. 65; Powell v. Governor, 
Ala. 36; State Bank v. McDade, 4 
Port. 252; Glover v. Millings, 2 Stew. 
& P. 28; Nance v. Countess, (A.) %8 
S 464; Tennessee River Nav. Co. v. 
J. C. Jacobs Banking Co. (A.) 177 
438; Lee v. State, (A.) 75 S 282; White 
Trunk, etc., Co. v. Brantley, (A.) 75 
S 182; Lambert v. State, 13 Ala. A. 
289, 69 S 261; Patterson v. Milligan, 
12 Ala. A. 324, 66 S 914; Posey v. 
State, 12 Ala, A. 193, 67 S 737; Inter- 
state Amusement Co. v. Martin, 8 
Ala. A. 481, 62 S 404; Woodmen of 
the World v. Wright, 7 Ala. A. 255, 
60 S 1006; Gibson v. State, 6 Ala, A. 
9, 60 S 582; Polytinsky v. Patterson, 
3 Ala. A. 302, 57 S 130; Henderson 
Mizell Mercantile Co. v. Chapman, 8 
Ala. A. 296, 57 S 82; Goodwin y. 
State, 1 Ala. A. 136, 56 S 29; Weaver 
v. State, 1 Ala. A. 48, 55 S 956. 

Ariz.—Hunt v. Campbell, 19 Ariz. 
254, 169 P 596; Ives v. Lessing, 19 
Ariz. 208, 168 P 506. 

Ark.—Hall v. Harrel, 206 SW 435; 
Chancellor v. Stephens, 206 SW 145; 
Raymond v. Raymond, 134 Ark. 484, 
204 SW 311; Ashworth v. Brickey, 
129 Ark. 295, 195 SW 682; Williams 
v. Carson, 126 Ark. 618, 191 SW 401; 
Martin v. Manning, 124 Ark. 74, 186 
SW 302; Harrelson v. Eureka Springs 
Electric Co., 121 Ark. 269, 181 SW 
922;;McBroom v. McBroom, 180 SW 
210; Chunn v. London, etc, F. Ins. 
Go., 175 Ark, 555,_172-SW. 837s St. 
Louis, etc., R. Co. v. Williams, 108 
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Ark. 387, 158 SW 494; Kansas City 
Southern Re COs Ve Morrison, 103 Ark. 
522, 146 SW 853; Strickland Vv. 
Strickland, 103 Ark. 183, 146 SW 501; 
Western Coal, etc., Co. v. Corkille, 
96 Ark. 387, 131 SW 963; Hurley v. 
Oliver, 91 Ark. 427, 121 sw 920; Bis- 
pham v. Turner, 83 Ark. 331, 103 SW 
1135; Lovell v. Sneed, 79 Ark. 204, 95 
SW 157; Lee v. State, TS Ark Tip ale 
SW 754; Weatherford v. State, 78 
Ark. 36, 98 SW _ 61; Sutherland v. 
State, 76 Ark. 487, 89 SW 462; Terry 
v. Clark, 76 Ark. 435, 88 SW. 987; 
Bailey v. Fritz, 75 Ark. 463, 88 sw 
569; Casteel v. State, 73 Ark. 152, 83 
sw 953; Trulock v. State, 70 Ark, 
558, 69 SW 677; Central Coal, etc., 
Co. v. John Henry Shoe Co., 69 Ark. 
302, 68 SW 49; Milwaukee Harvester 
Cotvs Tymich, 68 Ark. 225, 58 SW 
252; Fordyce v. McCants, 51 Ark. 509, 
11 Sw 694, 14 AmSR 69, 4 LRA 296. 

-Cal.—Stevens v. Chisholm, See 
128; Jameson v. Tully, 173 P 577; 
Connolly v. State Industrial Acc. 
Commn., 173 Cal. 405, 160 P 239; In re 
Donnellan, 160 Cai. 14, 127 P vga 
Conlin v. Osborn, 161 Cal. 659, 120) 
755; In re Louck, 1160 (Cal. bbLii Lire 
673, AnnCas1913A 868; Peo. v. Wha- 
jen, 154 Cal. 472, 98 P 194; In re Dol- 
beer, 153 Cal. 652, 96 P 266, 15 Ann 
Cas 207; Central Pac. R. Co. v. Feld- 
man, 152 Cal. 308, 92 P 849; Huyck 
v. Rennie, 151 Cal. 411, 90 P 929; Peo. 
v. Weber, 149 Cal. 325, 86 P 671; 
Meyer v. Foster, 147 Cal. 166, 81 P 
402; Peo. v. Landis, 139 Cal. 426, 73 
P 153; In re Wickes, 139 Cal. 195, 72 
P 902; Williams v. Long, 139 Cal. 186, 
72 P 911; Peo. v. Jan John, 137 Cal. 
220, 69 P 1063; Harrington v. Gold- 
smith, 136 Cal. 168, 68 P 594; Peo. v. 
Altmeyer, 135 Cal. 80, 66 P 974; Peo. 
v. Teshara, 134 Cal. 542, 66 P 798; 
Peo. v. Warren, 134 Cal. 202, 66 P 
212; Jenkin v. Pacific Mut. L. Ins. Co., 
131 Cal. 121, 68 P 180; Peo. v. Win- 
ters, 125 Cal. 325, 57 P 1067; Peo. v. 
Hill, 123 Cal. 571, 56 P 448; Lewis v. 
Burns, 122) Caly358,0 0. 2) 132, in re 
More, 121 Cal. 609, 54 P 97; Lissak 
v. Crocker Est. Co., 119 Cal. 442, 51 
P 688; Thiele v. Newman, 116 Cal. 
571, 48 P 713; Chapman v. Neary, 115 
Cal. 79, 46 P 867; Peo. v. Dixon, 94 
Cal. 255, 29 P 504; Dawson v. Schloss, 
93 Cal 194, 29° P31; Peo. v. Powell, 
Si Cale 348, 20. ee 4sin tt BRA. Tbs 
Spottiswood v. Weir, 66 Cal. 525, 6 P 
381; Amann v. Lowell, 66 Cal. 306, 5 
P 363; Whitney v. Durkin, 48 Cal. 
462; Poorman v. Miller, 44 Cal. 269; 
Peo. v. McCrea, 32 Cal. 98; Lawrence 
v. Fulton, 19 Cal. 688; Borchard v. 
Eastwood, 6 Cal. Unrep. Cas. 736, 65 
P 1047; Peo. v. Machado, 6 Cal. Unrep. 
Cas. 600, 68 P 66; Peo. v. Dillman, 
(A.) 174 P 951; Greene v. Locke- 
Paddon Co., (A.) 172 P 168; Arundell 
v. American Oil Fields Co., 31 Cal. A. 
218, 160 P 159; Burris v. Rodrigues, 
22 ‘Cal. A. 645, 135 P 1105; Pinto v. 
Seely, 22 Cal. IN: 318,135 Pp 43; Peo. 
v. Martel, 21 Cal. A. 573, 132 P 600; 
Briggs v. Hall, 20 Cal. IN, 3725-129 Pp 
288; Peo. v. Ayhens, 16 Cal. A. 618, 
117 P 789; Spencer v. Clarke, 15 Cal. 
A, 512, 115 P 248; Peo. v. Bartnett, 
15, Cal. A. 89, 113 P 879; Brandt v. 
Krogh, 14 Cal. A. 39, 111 P 275; Peo. 
V4 Mack, 14 (Cal. A. iio, 100) Pe o6 tT: 
Northwestern Redwood Co. v. Dicken, 
LBW IKGE Ns WINE ARSC alal(ren a) Tai he 
Petruzo., be Cal? A.1569) t10) Le 
In re Guinasso, 13 Cal. A. 518, 110 P 
335; Peo. v. Leavens, 12 Cal. A. 178, 
106 P 1108; Reed v. Sefton, 11 Cal. A. 
88, 103 P 1095; Peo. v. Everett, 10 Cal. 
A, 12, 101 PY 528; Beo. v.. Schmitz, 7 
Cal. A. 330, 94 P 407, 419, 15 LRANS 
aie PeOn Ve One 1h. Oa. Ar wag, Gown 
387; Peo. v. Hemple, 4 Cal. A. 120, 87 
Peewee eo. We Smith, .3 ;@atl, A. 62, 
84 P 449; Peo. v. Ah Lung, 2 Cal. A. 
LS Some 2903 eo. vy. Lurner, 1eCal: 
A, 4205 82. P 397. 

Canal Zone.—Morales v. Panama 
Banking Co., 2 Canal Zone 296. 

Colo.—Fee v. Wells, 176 P 829; 
Denver City Tramway Co. v. Hills, 50 
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Colo. 328, 116 P 125, 36 LRANS 213; 
Ausmus v. Peo., 47 Colo. 167, 107 p 
204,19 AnnCas 491; Denver County Vv. 
Lunney, 46 Colo. 403, 104 P 945; Den- 
Wer a etC Ee uC One Brennaman, 45 
Colo. 264, 100 P 414; Farmer v. 
Hughes, 38 Colo, 318, 88 P 191; How- 
ard v. Peo: 27 Colo. 396, 61 Pp 595; 
St. Kevin Min. Co. v. Isaacs, 18 Colo. 
400, 32 P 822; Gilpin v. Gilpin, 12 Colo. 
504, 2 612; Fulton Inv. Co. v. 
Smith, 27 Colo. A. 279, 149 P 444; 
Knox v. Gibson, 23 Colo. A. 402, 128 
P 470; Kaufman v. Burchinell, 15 Colo. 
A. 526, 63 P_786; Lee-Clark- -Andreesen 
Hardware Co. v. Yankee, 9 Colo. A. 
443, 48 P 1050. 

Conn.—Smith v. Hausdorf, 92 Conn. 
579, 103 A 939; Max Ams Mach. Co. 
v. Bridgeport Lodge I, A. M., 92 Conn. 
297, 102 A 706; Milford Water Co. v. 
Kannia, 92 Conn. 31, 101 A 475; Roy 
v. Moore, 85 Conn. 159, 82 A 233; State 
Va cisely, 0 Conn, 266, 05. -AU I OS; 
Leonard v. Mallory, 75 Conn. 433, 53 
A 778; Hamilton v. Smith, 74 Conn. 
374, 50 A 884; State v. Yanz, 74 Conn. 
ilipeehe 50 A 37, 92 AmSR 205, 54 LRA 
Mia's Standard Cement Co. v. Wind- 
ham Nat. Bank, 71 Conn. 668, 42 A 
1006; Porter v. Ritch, 70 Conn. 235, 
39 A 169, 39 LRA 353; Smith v. Hall, 
69 Conn. 651, 38 A 386; State v. Brad- 
nack, 69 Conn. 212, 37 A 492, 43 LRA 
620; Robinson v. Clapp, 65 Conn. 365, 
32 A 939, 29 LRA 582; Rockwell v. 
Taylor, 41 Conn. 55; North Stonington 
v. Stonington, 31 Conn. 412; Chapin 
v. Pease, 10 Conn. 69, 25 AmD 56; 
Fitch v. Chapman, 10 Conn. 8. 

Dak.—Knapp v. Sioux Falls Nat. 
Bank, 5 Dak. 378, 40 NW 587. 

Del.—Giordano v. Brandywine Gran- 
ite Co., 19 Del. 423, 52 A 332. 

D. C.—Mollohan v. Masters, $5 App. 
414; U. S. v. Boyd, 8 App. 440° 

Fla.—Gordon v. Lowe, 64 Fla., 81, 
59 S 861; Cohen v. Harris, 61 Fla. 137, 
54 S 905; Atlantic Coast Line R. Co. 
v. Mallard, 54 Fla. 143, 44 S 366; 
Dickens v. State, 50 Fla. 17, 38 S$ 
909; Mizell v. Travelers’ Ins. Co., 44 
Fla. 799, 33 S 454; Kirby v. State, 44 
Fla. 81, 32 S 8386; Jacksonville, etc., 
R. Co. v. Peninsular Land, etc., Co., 
27 Fla.'1, 157, 9 S 661, 17 LRA 33, 65. 

Ga.—Hill v. McLendon, 147 Ga. 733, 
95 SE 232; Marchant v. Young, 147 Ga. 
37, 92 SE 863; Groover v. Wilkes, 145 
Ga. 714, 89 SE 761; Willis v. Hud- 
speth, 145 Ga. 438, 89 SH 427; Owen v. 
Groves, 145 Ga. 287, 88 SE 964; Kemp 
v. Hammock, 144 Ga. 717, 87 SE 1030; 
Milner v. Gatlin, 143 Ga. 816, 85 SE 
1045, LRA1916B 977; Mitchell Auto. 
Co. v. McDaniel, 143 Ga. 516, 85 SE 
635; Brantley v. Davis, 143 Ga. 73, 
84 SE 434; Causey v. White, 143 Ga. 
7, 84 SE 58; Kelley Bros. Co. v. Globe 
Soap Co., 142 Ga. 246, 82 SE 662; 
Smith v. Smith, 141 Ga. 629, 81 SE 
895; Gres v. Roberts, 139 Ga. 795, 78 
SE .120; Jones v. State, 139 Ga. 104, 
76 SE 748; Stewart v. Randall, 138 Ga. 
796, 76 SEH 352; Smith v. Donalson, 
137 Ga. 465, 73 SE 577; Sterling v. St. 
Marys, 137 Ga. 177, 73 SE 374; Gor- 
ham v. Montford, 137 Ga. 134, 72 SE 
893; Caruth v. Loveless, 135 Ga. 802, 
70 SE 321; International Harvester 
Co. of America v. Adams, 135 Ga. 104, 
68 SE 1093; Eplan v. Wheat, 134 Ga. 
511, 68 SE 78; Cornelia Planing Mill 
Co. v. Wilcox, 129 Ga. 522, 59 SE 223; 
Gray v. Joiner, 127 Ga. 544, 56 SE 
752; Colerman v. State, 127 Ga. 282, 
56 SE 417; Miller v. McKenzie, 126 Ga. 
746, 55 SE 952; Martin v. Gainesville, 
126 Ga. 577, 55 SE 499; Bundrick, v. 
State, 125 Ga. 753, 54 SH 683; Bishop 
v. State, 125 Ga. 29, 53 SE 807; Tison 
v. State, 125 Ga. 7, 53 SH 809; Cody 
v. State, 124 Ga. 446, 52 SE 750; 
Sanders v. Central of Georgia R. Co., 
123 Ga. 763, 51 SE 728; Pool v. War- 
ren County, 123 Ga. 205, 51 SE 328; 
Kemp v. Central of Georgia R. Co., 
122 Ga. 559, 50 SEH 465; Simmons v. 
State, 115 Ga. 574, 41 SE 983; Heard 
v. Shedden, 113 Ga. 162, 38 SE 387; 
Coker v. Memphis First Nat. Bank, 
112 Ga. 71, 37 SH 122; Harris v. Little 
Rock Bank, 107 Ga. 407, 33 SE 404; 
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Daniel v. Hannah, 106 Ga. 91, 31 SE 
734; Hollis v. Sales, 103 Ga. 75, 29 
SE 482; Clay v. Kagelmacher, 98 Ga. 
149, 26 SE 483; Mondon v. Western 
Union Tel. Co., 96 Ga. 499, 23 SH 
853; Robinson v. Stevens, 93 Ga. 535, 
21 SE 96; Baker v. Goldsmith, 91 Ga. 
173, 16 SE 988; Phillips v. Trow- 
bridge Furniture Co., 86 Ga. 699, 13 
SE 19; Wallace v. Spullock, 32 Ga. 
488°" Johns yv. “Johns, 229 iGawe res 
Macon, ete., R. Co. v. Davis, 27 Ga. 
113; Printup v. Mitchell, 17 Ga. 558, 
63 AmD 258; Martin v. Atkinson, 7 
Ga. 228, 50 AmD 403; Rabun v. Com- 
mercial Nat. Bank, 21 Ga. A. 43, 93 
SE 524; Crawford v. Citizens’, etc., 
Bank, 20 Ga. A. 576, 938 SE 173; Fitz- 
gerald Third Nat. Bank v. Baker, 19 
Ga. A. 208, 91 SE 346; Fulton v. 
Metropolitan Casualty Ins. Co., 19 Ga. 
A. 127, 91 SE 228; Southern R. Co. v. 
Sewell, 18 Ga. A. 544, 90 SE 94; King 
v. Floding, 18 Ga. A. 280, 89 SE 451; 
Graham v. Walsh, 14 Ga. A. 287, 80 
SE 693; Southern Express Co. v. 
Cohen, 13 Ga. A. TE Sich or Seats bbe 
Walton v. Mitchell, 11 Ga. A. 159, 74 
SE 1006; Kennedy v. State, 9 Ga. A. 
219,70 SE 986; Webb v. State, 7 Ga. A. 
35, 66 SE 27; Leake v. J. R. King Dry 
Goods Cos 5 Ga. A. 102, 62 SE 729; 
Goodwyn v. Central of Georgia R. Co., 
2 Ga. A. 470, 58 SE 688. 

Hawaii.—Terr. v. Armstrong, 22 
Hawaii 526. 

Ida.— Brown v. Grubb, 23 Ida. 537, 
130 P 1073; Valentine v. Rosenhaupt, 
19 Ida. 130, 112 P 685; Miller v. Mul- 
lan, 17 Ida. 28, 104 P 660,.19 Ann 
Cas OT. Wheeler v. Oregon ‘R. etes, 
Cor;+16 Ida. 375, 102 P 347; Rankin 
Vv. ‘Caldwell, 15 © lda.e 625; 99 P 108; 
State v. Fowler, 13 Ida. 317, 89 P 
757; Whitman v. McComas, i1 Ida. 
564, 83 P 604; Wilson v. Vogeler, 10 
Ida. 599, 79 Pp 508; Kier v. Hill, 8 
Ida. 111, 66" Ph 93s: 


Ill—Pederson v. Nixon, 284 Ill. 
421, 120 NE 323; Davier v. Kaiser, 
280 Ill. 334, 117 NE 420; Teter v. 
Spooner, 279 Ill. 39, 116 NB 673; 


Barnes v. Earle, 275 Tl. 381, 114 NE 
£68 “atl 1977 DNAS baa Chicago, ele. 
R. Co. v. State Industrial Ba., 274 1 

336, 113 NE 629; McCoy v. Union ia 
Re Cos, F274 Tl 490, 111 NE 517; 
Hately v. Kiser, 258 Ill. 288, 97 NE 
651; Grubb v. Milan, 249 Ill. 456, 94 
NE 927; Peo. v. Lukoszus, 242 Til. 
101, 89 NE 749; Leslie E. Keeley Co. 
v. Hargreaves, 236 Ill. 316, 86 NE 
132; Home Blde., etc., ‘Assoc. v. Me- 
Kay, OU) THY 65a 15 NE 569, 108 
AmSR 263 [rev 118 Ill. A. 586]: Lake 
St. El. R. Co. v. Shaw, 203 Ill. 39, 67 
NE 374 [rev 103 Ill. A. 662]; Treat 
v. Merchants’ Life Assoc., 198 Ill. 
431, 64 NE 992 [rev 98 Ill. A. 59]; 
Scott ‘v.’ Scott, 191 "TI6238-" 61 “Nd 
415;_-Howard v. Peo., 185 Ill. 552, 
57 NE 441; Glucose Sugar Refining 
Co. v. Flinn, 184 Il]. 128, 56 NE 400; 
Grubey_ v. State Nat. Bank, 133 IL 
79, 24 NE 575; Chicago, ete., R. Co. 
v. Fietsam, 123 Tl. 518, 15 NE 169; 
Carpenter v. Joliet First Nat. Bank, 
119 Tl. 352, 10). NB “183. (Morse sw 
Thorsell, 78 Ml. —600; Dorland v. 
Bradley, 66 Ill. 412; Aiken v. Hodge, 
61 Ill. 486; Jameson v. Conway, 10 
Ili. 227; Jones v. Doe, 2 Til. 276; 
Kurtz v. Evans, 201 abe A. 180; Mar- 
cus v. Ratsky, 198. Ill. 496; Weary 
v. Winton Motor Car éo., 198 Ill. A. 
379; O’Malley — v. Illinois Pubpwiete,, 
Co., 194 Ill. A. 544; Loomis v. Board, 
192 I. A. 600; Carey v. Chicago R. 
Co., 188 Ill. A: 450: Peo: v. Carter, 
188 Ill. A. 22; Narkiewicz v. Wa- 
chowsji, 183 Ill. A, 318; Hem v. Allen, 
179 Ill. A. 223;-Aster v. Ralston, 179 
Ill. A. 194; Trevisani v. Postal Tel.- 
Cable Co., 176 Ill. A. 189; Eggmann 
v. Nutter, 169 Ill. A. 116; Reeve v. 
Leibrandt Plumbing Co., 168 Ill. A. 
541; Turner v. Lovington Coal Min. 
Co, 156 Ill. A. 60; Beyer v. Peoria, 
ete, “Pract. "Cov 156) Wile Alea Nia 
han v. Sehroeder, 142 Ill. A. 538 [aff 
236 Ill. 392, 86 NE 97]; Moyses v. 
Schendorf, 142 Ill. A. 298 [aff 238 
Til; 232; (8% (NE 401 13° Kiolbassa, av. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


| } eae 


-§ 167] 


EVIDENCE 


[22C.5.] 201 


own knowledge but objectionable as unsworn, or of | a sworn statement as to matters known to the declar- 


Polish Roman Catholic Union, 
Til. A. 297; Elgin, ete, R. C 
Rona Loe Til. A. 280 [aft 229 Til. 621, 
82 NE 407]; Corning v. Dolimeyer, 
123 Ill. A. 188; Kozlowski v. Chicago, 
MRSS DTS PzAS, 513; Helbig v. Citizens’ 
TNs? «Cor; 208 il. A. 624; Chicago v. 
Waukesha Imperial Spring Brewing 
@or97) Ti FA. 1583305 Caruthers /v. 
Balsley, SO Tes AY "559; Fisher v. 
Nubian Iron Enamel Co., 60 Ill. A. 
568; Henderson vy. Miller, 36 Ill. A. 
232; Grubey v. State Nat. Bank, 35 
Til. A. 354 [aff 133 Ill. 79, 24 NE 5751; 
Huling v. Huling, 32 Ill. A. 519; Val- 
liquette v. McMahon, 30 Ill. i 181; 
Montgomery v. McGuire, 25° Th. A. 
81; Smith v. Mohler, 24 Ill. A. 
Dencer v. Parsonsie <8 ot); WAS 625; 
Melody v. Peo., 8 Ill. A. 485; Hyde v. 
Howes, 2 Ill. A. 140. 


Ind.—Green v. State, 154 Ind. 655, 
57 NE 637; Treager v. Jackson Coal, 
ete., Co., 142 Ind, 164, £0 NE 907; Dye 
Vv. State, 130 Ind. 87, 29 NE 771; Pu- 
laski County Ve Shields, 130 Ind. 6, 
29 NE 385; Tobin v. Young, 124 Ind. 
507, 24 NE 121; Goshen v. England, 
119 Ind. 368, 21 NE 977, 5 LRA 253; 
De Pew v. Robinson, 95 Ind. 109; 
Simpkins v. Smith, 94 Ind. 470; 
American Express Co, Vv. Patterson, 
73 Ind. 430; Reynolds v. Copeland, 71 
Ena; "4225 Meyer v. Bell, 65 Ind. 83; 
Mershon v. State, 51 Ind. 14; Parker 
v. State, 8 Blackf. 292; Lynn v. Jeter, 
7 Bilackf. 300; Kendall v. Hall, 6 
Blackf. 507; Fuller v. Wilson, 6 
Blackf. 403; Roper v. Cannel City Oil 
Co:, (A.) 121 NE 96; Greener v. Niel- 
haus, 44 Ind. A. 674, 89 NE 377; 
George v. Hurst, 31 Ind. A. 660, 68 NE 
1031; Ellis v. Baird, 31 Ind. A. 295, 67 
NE 960; Kellner v. Phillips, 29 Ind. 
A. 100, 68 NE 877; Treschman v. 
Treschman, 28 Ind. A. 206, 61 NE 
961; Cooper v. Merchants’, ete., Nat. 
Bank, 25° Ind. A. :341, 57 NE 569; 
Loomis v. Stevens, 18 Ind. A. 184, 4G 
NE 237; Moelering v. Smith, 7 ind. 
J Nee I leg 34 NE 675. 

Ind. T.—Driggers v. U. S.; 104 
SW 1166; Turner v. Gonzales, 3 
TAK been Ne 9, 64 SW 565; Walker v. 
Stilson, 1 Ind. T. 688, 43 SW 959. 

Iowa.—Smay v. Roberts, 164 NW 
236; Stutsman v. Des Moines City R. 
Co., 180 Iowa 524, 163 NW 580; Reut- 
kemeier v. Nolte, 179 Iowa 342, 161 
NW 290, LRAI917D 273; Roddy v. 
Gazette, 179 Iowa 50, 161 NW 94; 
Michalek v. Modern Brotherhood of 
America, 179 Iowa 33, 161 NW 125; 
State v. Peirce, 178 Iowa 417, 159 NW 
1050; Miller v. Jones, 178 Iowa 168, 
159 NW 671; Stoner-McCray System 
v. Manhattan Oil Co., 176 Iowa 630, 
156 NW 688; Rose v. Ft. Dodge, 155 
NW 170; Hatch v. Lyon County, 170 
Iowa 82° 152 NW 28; Century Sav. 
Bank v. “Way, 167 Iowa 426, 149 NW 
503, 504 [cit Cyc]; Boileau v. Records, 
144 NW. 336; ‘State v. Gulliver, 
163 Iowa 123, NW 948; Breen 
v. Iowa Cent. R. Co., 159 Iowa 537, 
141 NW 410; Massena Sav. Bank v. 
Garside, 151 Iowa 168, 130 NW 918; 
Reynolds v. Pray, 148 Iowa 213, 127 
NW 50; State v. Finley, 147 Iowa 563, 
126 NW 699; Sheldon v. Crane, 146 
Iowa 461, 125 NW 238; Speer v. 
Speer, 146 Iowa 6,..123 NW 176, 140 
AmSR 268, 27 LRANS 294; Holmes v. 
Rivers, 145 Iowa 702, 124 NW 801; 
Arnd v. Aylesworth, 145 Iowa 185, 
123 NW 1000, 29 LRANS 638; Magers 
v. Magers, 143 Iowa 750, 123 NW 
330; Hibbets v. Therikeld, 137 Iowa 
164, 114 NW 1045; Heinze v. Inter- 
urban R. Co., 114 NW 534; Clark v. 
Van Vieck, 135 Iowa 194, 112 NW 
648; Vannest v. Murphy, 135 Iowa 
123, 112 NW 236; State v. Hoover, 
134’ Iowa 17, 111:NW 3238; State v. 
Blee, 133 Towa W25a0 LADLE ON W 4 193 
Schaefer v. Anchor Mut. F. Ins. Cos 
133 Iowa 205, 100 NW 857, 110 NW 
470; Sunley v. Metropolitan Lenins; 
Co., 132 Iowa 123, 109 NW 463, 12 
LRANS 91; Austin v. Smith, 109 NW 
289; State v. Mitchell, 130 Iowa 697, 
107 NW 804; Lewis v. Suswilch, 130 
Iowa 203, 106 NW 624; Schaefer v. 
Anchor Mut. F. Ins. Co., 133 Iowa 
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205, 100 NW 857, 110 NW 470; Wolf- 
son v. Allen Bros. Co., 120 Iowa 455, 
94 NW 910; Trumble v. Happy, 114 
Iowa 624, 87 NW 678; Stoltenberg v. 
Continental Ins. Co., 106 Iowa 565, 76 
NW 885, 68 AmSR Ses Fischer. v. 
Johnson, 106 Iowa 181, 76 NW 658; 
Fielding v. La Grange, 104 Iowa 530, 
73 NW 1038; German Sav. Bank v. 
Citizens’ Nat. Bank, 101 Iowa 530, 70 
NW 769, 63 AmSR 399; Leach v. Hill, 
97 Iowa 81, 66 NW 69; Garretson v. 
Merchants’, ete., Ins. Co., 92 Iowa 
293, 60 NW 540; Harrington v. Ham- 
burg, 85 Iowa 272, 52 NW 201; Welch 
v. Norton, 73 Iowa 721, 36 NW 758; 
Monroe Bank v. Gifford, 72 Iowa 750, 
32 NW 669; Huff v. Aultman, 69 Iowa 
71, 28 NW 440, 58 AmR 213; State v. 
Henke, 58 Iowa 457, 12 NW 477; Cor- 
win Dist. Tp. v. Morehead, 51 Iowa 
99, 49 NW 1052; Hutchinson v. Wat- 
kins, 17 Iowa 475; Hurd v. Gallaher, 
14 Iowa 394; Carnas v. Crandall, 10 


Iowa 377. 

Kan.—Wilkes v. S. V. Clark Coal, 
CLOn CO... Oh Kan 4950 Leh BD Tess 
McGuirk v. Johnson, 63 Kan. 884, 65 
P 654; Miller v.': McDowell, 63 Kan. 
75, 64 ’p 980; State v. Hewes, 60 Kan. 
765, 57 P 959; Crawford v. Crawford, 
60 Kan. 126, 55 P 842; Myers vy. 
Knabe, 51 Kan. 420, 33 Pp 602; Ehr- 
hard. v. "McKee, 4° Kan. 715, °25'P 
193; Tarbox v. Sughrue, 36 Kan. 
225, 12 P 9385; Simpson v. Smith, 27 
Kan. 565; Kansas Pacn Rew COl—v 
Pointer, § Kan. 620; Stark v. Cum- 
mings, 5 Kan. 85; Holman v. Raynes- 
ford, 3 Kan. A. 676, 44 P 910. 

Ky.—North American Acc. Ins. Co. 
Voeenihl, e182 Misys 1256" 206 2SiWw L705 
Crescent Stave Co. v. Brown, 181 Ky. 
U3Gs | LOD! SN ots) LANGSey Var AL BS. 
Smith Lumber Co., 177 Ky. 559, 197 
SW 1067; Combs v. Brewer, 169 Ky. 
571, 184 SW 892; Louisville Lozier 
Co. v. Sallee, 167 Ky. 499, 180 SW 
841; Adams Express Co. v. Middles- 
boro Nat. Bank, 162 Ky. 400, 172 
SW 660; Pope v. Pope, 161 Ky. 104, 
170 SW 504; Campbell v. Adkins, 160 
Ky. 513, 169 SW 996; Scully v. Mc- 
Donald, 158 Ky. 471, 165 SW 674; 
Liverpool, ete., Ins. Co. v. Wright, 
158 Ky. 290, 164 SW 952; Hazle v. 
Hazle, 155 Ky. 232, 159 SW 697; Mentz 
v. Mahoney, 150 Ky. 409, 150 SW 503; 
Ohio, ete., R. Co. v. Beuris, 146 Ky. 
612, 1483 SW 16; Louisville Gas Co. 
v. Kentucky Heating Co., 142 Ky. 
253, 134 SW 205; Rockcastle Min., etc., 
Co. v. Isaacs, 141 Ky. 80, 132 SW 165; 
New York Fidelity, etc., Co. v. Cooper, 
137 Ky. 544, 126 SW 111; Foster- 
Milburn Co. v. Chinn, 134 Ky. 424, 120 
SW. 364, 135 AmSR 417, 34 LRANS 
Ins. Co. v. 
Coles v. Coles, 
130 Ky. 349, 113 SW 417; Leucht v. 
Leucht, 129 Ky. 700, 112 SW 845, 130 
AmSR 486; Reaves v. Baker, 112 SW 
609, 38 KyL 1004; Bacigalupi v. Com., 
101 SW 311, 30 KyL 1320; Lancaster 
v. Lancaster, 87 SW 1137, 27 KyL 
1127; Horine v. New York L. Ins. 
Co., 87 SW 274, 27 KyL 893; Selby v. 
Com., 80 SW 221, 25 KyL 2209; Pow- 
ers v. Com., 114 Ky. 237, 70 SW 644, 
1050, 71 SW 494, ye Kyl 1007, 1350; 
Com. v. Bright, 66 SW 604, 23 Kyl 
1921; Powers v. Com., 110 Ky. 386, 
61 SW 735, 68 SW 976, 53 LRA 245, 
22 KyL 1807; Howard v. Com., 110 
Ky. 356, 61 SW 756, 22 KyL 1845; 
Louisville, ete., R. Co. v. Idleman, 57 
Siw, 2375022) Kyl 306s) Mrankling wv. 
Com., 105 Ky. 237, 48 SW 986; Gish 
v. Nolen, 47 SW 757, 20 Kyl 859; 
Beattyville Coal Co. v. Hoskins, 44 
SW 363, 19 KyL 1759; Turner v. Har- 
rison County, 32 SW 467, 17 KyL 
712; Dixon v. Labry, 29 SW 21, 16 
KyL 522; Kentucky Cent. R. Co. v. 
Smith, 93 Ky. 449, 20 SW 392, 14 KyL 
455, 18 LRA 63; Penn v. Fightmaster, 
17 SW 334, 138 KyL 449; Dozier v. Bar- 
nett, 13 Bush 457; Bradshaw v. Com., 
10 Bush 576; Shackelford v. Purket, 1 
A. K. Marsh. 425; McKinney v. Mc- 
Connel, 1 Bibb 239. 

La.—State v. Fletcher, 127 La. 602, 
53 S 877; State v. Miller, 125 La. 
254, 51 S 189; State v. High, 122 La. 
521, 47 S 878; Schlater v. Le Blanc, 


121 La. 919, 46 S 921; State v. Caron, 
118 La. 349, 42 S 960; Hewitt v. Wil- 
liams, 118 La. 236, 42 S 786; Iberia 
Cypress Co., Ltd. v. Thorgeson, 116 
La. 218, 40 ‘Sj 682; State v. High, 116 
La. 79, 40S 538; State v. Young, 107 
La. 618, 31 S 759; State v. Jackson, 
106 La. 413, 31 S 52; State v. Bu- 
ford, 52 La. Ann. 539, 26 S 991; State 
Vv. Ducre, 50 La. Ann. 1336, 24 's 332; 
Janney v. Ober, 28 La. Ann. 5 
Spears v. Spears, 27 aa. Ann. 
Simmons v. Norwood, 21 La. Ann. 
Quartreveaux v. Caboche, 14 La. 365: 
Perillat v. Puech, 8 Mart. N. S. 671; 
Lynch vy. Postlethwaite, 7 Mart. 69, 
12 AmD 495. 

Me.—Archibald v. Granite State F. 
Ins. Co., 117 Me. 205, 103 A 162; 
Hagile Lake vy. TM y, Kent, 117 Me. 134, 
103 A 10; Rounds v. Basham, 116 Me. 
199, 100 A 936; Barstow v. Tetlow, 
115 Me. 96, 97 A 829; State v. Butler, 
113 Me. 1, 92 A 819; Randall v. F. W. 
Abbott Co., 111 Me. CUS Te eA OU 68 
Smith v. Lawrence, 98 Me. 92, 56 A 
455; Smith v. Tarbox, 70 Me. 127; 
Gains v. Hasty, 63 Me. 361; Heald v. 
Thing, 45 Me. 392; Penobscot R. Co. 
v. White, 41 Me. 512, 66 AmD 257; 
Battles v. Batchelder, 39 Me. 19; 
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Or.—Haines v. Roseburg First Nat. 
Bank, 89 Or. 42, 172 P 505; Bridenstine 
v. Gerlinger Motorcar Co., 86 Or. 411, 
168 P 73, 922; Chance v. Graham, 76 
Or. 199, 148 P 68; Gleason vy. Denson, 
65 Or. 199, 132 P 530; Ball v. Danton, 
64 Or. 184, 129 P 1032; State v. Dunn, 
53 Or. 304, 99 P 278, 100 P 358; An- 
derson v. Aupperle, 51 Or. 556, 95 P 
330; Smith. v. Leavenworth, 46 Or. 
463, 80 P 1010; State v. Houghton, 
43 Or. 125, 71 P 982; Noblitt v. Dur- 
bin, 41 Or. 555, 69 P 685; Du Bois 
v. Perkins, 21 Or. 189, 27 P 1044; 
Haase v. Oregon R., ete., Co., 19 Or. 
354, 24 P 238; White v. Rayburn, 
11 Or. 450, 5 P 345. 

Pa.—Brown vy. Kittanning Clay 
Products Co., 259 Pa. 267, 102 A 948; 
Ranck v. Brackbill, 209 Pa. 499, 58 A 
884; Callendar v. Kelly, 194 Pa. 455, 
42 A 957; Wheeler v. Ahlers, 189 Pa. 
138, 42 A 40; Burk v. Howley, 179 Pa. 
539, 36 A 327, 67 AmMSR 607; Dosch v. 
Diem, 176 Pa. 603, 35 A 207; Nickols 
v.. Jones, 166 Pa. 599, 31 A 329: 
Corser v. Hale, 149 Pa. 274, 24 A 285; 
Shaw v. Susquehanna Boom Co., 125 
Pa. 324, 17 A 426; Plymouth Coal Co. 
v. Kommiskey, 116 Pa. 365, 9 A 646; 
Johnston v. Patterson, 114 Pa. 398, 
6 A 746; Coxe v. England, 65 Pa. 212; 
Hummel v. Brown, 24 Pa. 310; Mc- 
Cormick v. Robb, 24 Pa. 44; Mitchell 
v. Welch, 17 Pa. 889, 55 AmD 557; 
Gordon v. Bowers, 16 Pa. 226; Robe- 
son v. Schuylkill Nav. Co., 3 Grant 
186; Hipps v. Wardle, 1 Pa. Cas. 147, 
1 A 727; Powell v. Spilane, 58 Pa. 


Super. 547; Com. v. Beamaii, 57 
Pa. Super. 132; Com. v. Evans, 53 Pa. 
Super. 443; Com. v. Hazlett, 16 


Pa. Super. 534; Floyd v. Hotcakiss, 
5 Pa. Super. 216; Quarryville Nat. 
Bank vy. Hill, 16 Pa. Dist. 693; Shoe- 
maker v. Wood, 9 Kulp 436. 
Philippine.—Aldecoa v. Warner, 30 
Philippine 153; Gonzalez v. Palanca 
Tan-Guinlay, 12 Philippine 617; Rich- 
mond v. Anchuelo, 4 Philippine 596; 
Pastor v. Gaspar, 2 Philippine 592; 
Ismael v. Guanzon, 2 Philippine 347. 
Porto Rico.—FErwin v. Nater, 6 
Porto Rico Fed. 473; Rosado v. Ponce 
R., ete., Co., 18 Porto Rico 593, 609 
[cit Cyc]; Webb v. Porto Rico Ameri- 
can Tobacco Co., 16 Porto Rico 378; 
Peo. v. Salinas, 9 Porto Rico 334. 
R. I.—Cimini v. Zambarano, 36 R. 
TI. 122, 89 A 295 [op amended 89 A 
711]; Cosgrove v. Franklin, 35 R. I. 
527, 87 A 544; Horton v. Sullivan, 35 
R. I. 242, 86 A 314; White v. Almy, 
34 R. I. 29, 82 A 397;. Baxter v. Pa- 
tenaude, 32 R. I. 197, 78 A 625; Milne 
v. Providence Tel. Co., 29 R. I. 504, 
72 A 716; Carr v. American Locomo- 
tive Co., 29 R. I. 276, 70 A 196; Motton 
Ve Smith, 27.R. 1. 57, 62, 60 A681, 
8 AnnCas 831; State v. Peabody, 25 
R. I. 544, 56 A 1028; State v. Epstein, 


|}25 R. I. 131, 55 A 204; Rhode Island 


Hospital Trust Co. v. Thorndike, 24 
R. I. 105, 52 A 873; State v. Terline, 
23 R. I. 530, 51 A 204, 91 AmSR 650. 
S. C.—Piero v. Southern Express 
Co., 103 S. C. 467, 88 SE 269; Dowling 
v. DeWitt, 96 S.C. 435, 81 SE 173; 
Koozer v. Ellison, 94 S. C. 85, 77 SE 
744; King v. Western Union Tel. Co., 
84S. C. 73, 65 SE 944; Lewis v. West- 
ern Union Tel. Co., 84 S. C. 54, 65 SH 
941; Davis v. Blue Ridge R. Co., 81 
S. C. 466, 62 SE 356; Providence Mach. 
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Co. v. Browning, 72 S. C. 424, 52 SE 
117; Senterfeit v. Shealey, 71 S. C. 
259, 51 SE 142; Oliver v. Columbia, 
ete), Ri'Co4 65 S)'C.ol, 43'SE 3073, Earl 
v. Poat, 63 S. C. 439, 41 SE 525; Perry 
v. Jefferies, 61 S. C. 292, 39 SE 515; 
Going v. Mutual Ben. L. Ins. Co., 58 
S. C. 201, 36 SE 556; Swearingen v. 
Hartford Ins. Co., 52 S. C. 309, 29 SE 
722; Dobson v. Cothran, 34 S. C. 518, 
13 SE‘679; Orr v. Orr, 34 S. C. 275, 
13 SE 467; Bridger v. Asheville, ete., 
R. Co., 27 S. C. 456, 3 SE 860, 13 AmSR 
653; Wardlaw v. Hammond, 43 S. @. 
L. 454; Morein v. Solomons, 41 S. & 
L. 97; Everingham v. Messroon, 4 S. 
©. L461; 
S. D.—State v. Cherrington, 34 §. 
D. 562, 149 NW 421; Oswood_ vy, 
Kruidinier, 34 S. D. 210, 147 A 
979; State v. Kruse, 24 S. D. 174, 123 
NW 71; McQueen vy. Edgemont Bank, 
20 S. D. 378, 107 NW 208; Fallon 
v. Rapid City, 17 S. D. 570, 97 NW 
1009; Tenny v. Rapid City, 17 S. D. 
283, 96 NW 96; State v. Bergland, 15 
Si2,.D!*688;, 92" NW ? 3183 =Catictt Fv. 
Stokes, 15 S. D. 635, 91 NW 310. 
Tenn.—Ashby v. State, 124 Tenn, 
684, 189 SW 872; Louisville, etc., Ter~ 
minal Co. v. Jacobs, 109 Tenn. 72%, 
72 SW 954, 61 LRA 188; Low v. State, 
108 Tenn. 127, 65 SW 401; Lyons v 
Wattenbarger, 1 Heisk. 193; Brazek 
ton v. Turney, 7 Coldw. 267; Merritt 
v. Nashville, 5 Coldw. 95; Britton vw 
State, 4 Coldw. 173; Dement vy. Scott, 
2 Head 367, 75 AmD 747; Arnett Y 
Weeks, 8 Humphr. 547; Jones v. Gak 
braith, 59 SW 350. 5 
Tex.—Houston, etc., R. Co. v. Fox, 
106 Tex. 317, 166 SW 6938 [rev (Cliy. 
A.) 156 SW 922]; Haring v. Shelton 
103 Tex. 10, 122 SW 13 [aff (Civ. A.J 
114 SW 389]; Roth v. Travelers’ Pro-~ 
tective Assoc. of America, 102 Tex. 
241, 115 SW 31, 132 AmSR 871, 20 
AnnCas 97; Dunn v. Taylor, 102 Tex. 
80, 113 SW 265 [rev. (Civ. A.) 107 SW 
952]; McElroy v. Phink, 97 Tex. 14%, 
76 SW 753, 77 SW 1025; Rankin vy. 
Bell, 85 Tex. 28,19 SW 874; Tittering- 
ton v. Trees, 78 Tex. 567, 14 SW 692% 
Noel v. Denman, 76 Tex. 306, 13 sw 
318; Southern Pac. R. Co. v. Maddox, 
75 Tex. 300, 12 SW 815; Austin y. 
Ritz, 72 Tex. 391, 9 SW 884; O’Brien 
v. Hilburn, 22 Tex. 616; Thurmond 
v. Trammell, 22 Tex. 257; Kottwitz 
v. Bagby, 16 Tex. 656; Ferguson v, 
Coleman, (Civ. A.) 208 SW _ 5728 
Rodgers v. Beil, (Civ. A.) 207 SW 
630; Hulshizer v. Robstown First 
States Banks ¢CCives AL )eac0 7, ayy 
584; Ravel v. Krupp, (Civ A. 
206 SW 211; Richardson v. Cantrell, 
(Civ. A.) 201 SW _ 702; Jurado v, 
Holmes, (Civ. A.) 200 SW 859; Smelk 
ser v. Henry, (Civ. A.) 199 SW 1151; 
Robinson v. Samuels, (Civ. A.) 196 
SW 893; Lovenskoild v. Casas, (Civ. 
A.) 196 SW 629; Echols v. Stevens, 
(Civ. A.) 196 SW 3865; Kirby Lumber 
Co. v. Youngblood, (Civ. A.) 192 SW 
1106; Houston, ete., R. Co. v. Brackin, 
(Civ. A.) 191 SW 804; Tyler v. Ma- 
Chesney, (Civ. A.) 190 SW 1115; Pane 
handle, etc., R. Co. v. Curtis, (Civ. A.) 
190 SW 887; Illinois Bankers’ Life 
Assoc. v. Dobson, (Civ. A.) 189 SW 
992; Taylor Bros. Jewelry Co. v. Kek 
ley, (Civ. A.) 189 SW 340; Barton vy. 
McGuire, (Civ. A.) 189 SW 317; Texas 
Glass, etce., Co. v. Reese, (Civ. <A.) 
187 SW 721; Brady v. Richey, (Civ. 
A.) 187 SW 508; Fox v. Houston, ete., 
R. Co., (Civ. A.) 186 SW 852; Missouri, 
etce., R. Co. v. Wilson, (Civ. A.) 186 
SW 432; Feagins v. Texas Mach., ete. 
Co., (Civ. A.) 185 SW 961; Peck y. 
Loux, (Civ. A.) 185 SW 955; Chere 
bonnier v. Shirley, (Civ. A.) 185 SW 
641; Galveston, etc., R. Co. v. Rein- 
hart, (Civ. A.) 182 SW 436; Helden- 
fels v. San Patricio County School 
Dist. No. 7, (Civ. .A.) 182 SW 386; 
Eagle Drug Co. v. White, (Civ. A.) 
182 SW 378; J. I. Case Threshing 
Mach. Co. v. Webb, (Civ. A.) 181 SW 
853; Plainview First Nat. Bank v. 
McWhorter, (Civ. A.) 179 SW 1147; 
Pulkrabeck v. Griffith, (Civ. A.) 179 
SW 282; Sands v. Curfman, (Civ. A.) 
177 SW 161; Hovey v. Arledge, (Civ. 
A.) 176 SW 896; Crass v. Adams, (Civ. 
A.) 175 SW 510; Orient Land Co. v. 
Reeder, (Civ. A.) 173 SW 939; Mc- 
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EVIDENCE 


[§ 167 


oe 


a witness or subjected to the test of cross-examina- | tion is not recognized as having a sufficient probative 


Spadden v. Vannerson, (Civ. A.) 169 
SW 1079; George W. Saunders Live 
Stock Commn. Co. v. Kincaid, (Civ. 
A.) 168 SW 977; Texas, etc., R. Co. v. 
Cauble, (Civ. A.) 168 SW 369; Meador 
v. Hines, (Civ. A.) 165 SW 915; Wells 
v. Margraves, (Civ. A.) 164 SW 881; 
Adams vy. Cameron, (Civ. A.) 161 SW 
417; Rice v. Taliaferro, (Civ. A.) 156 
SW 242; Carrollton Press Brick Co. 
v. Davis, (Civ. A.) 155 SW 1046; 
Texas Cent. R. Co. v. Eldredge, (Civ. 
A.) 155 SW 1010; Wilkirson v. Brad- 
ford, (Civ. A.) 154 SW 691; Wells v. 
Gentry, (Civ. A.) 154 SW 38638; St. 
Louis, etc., R. Co. v. Dean, (Civ. A.) 
152 SW 527; Gamble v. Martin, (Civ. 
A.) 151 SW 327; O’Brien v. Von 
Lienen, (Civ. A.) 149 SW 723; Texas 
Cent. R. Co. v. Dumas, (Civ. A.) 149 
SW 543; Western Union Tel.Co.v. Ray, 
(Civ. A.) 147 SW 1194; A. S. Cameron 
Steam Pump Wks. v. Lubbock Light, 
ete., Co., (Civ. A.) 147 SW 717; Marett 
v. Herrington, (Civ. A.) 145 SW 254; 
Missouri, etc., R. Co. v. Moses, (Civ. 
A.) 144 SW 1087; Ericksen v. Mc- 
Whorter, (Civ. A.) 143 SW 245; 
Browne Grain Co. v. Miller, (Civ. A.) 
143 SW 244; Quanah, etc., R. Co. v. 
Galloway, (Civ. A.) 140 SW 368; Ik- 
land v. Ikland, (Civ. A.) 139 SW 925; 
Gulf, etc., R. Co. v. Coulter, (Civ. A.) 
139 SW 16; Southwestern Tel., etc., 
Co. v. Doolittle, (Civ. A.) 138 SW 415; 
Smith v. Burgher, (Civ. A.) 1386 SW 
75; Petty v. Jordan-Spencer Co. (Civ. 
A.) 185 SW 227; Missouri, etc., R. Co. 
v. Groseclose, (Civ. A.) 134 SW 736; 
Missouri, etc., R. Co. v. Williams, 63 
Tex. Civ. A. 368, 133 SW 499; Austin 
Blectric R. Co. v. Faust, (Civ. A.) 
133 SW 449; Peters v. Strauss, 63 Tex. 
Civ. “A; 1178, 132 SW 9565" Pierce v-. 
Waller, (Civ. A.) 127 SW 1077; Inter- 
national, etc., R. Co. v. Lane, (Civ. A.) 
127 SW 1066; Dibrell v. Fisher, (Civ. 
A.) 126 SW 905; Openshaw v. Dean, 
(Civ. A.) 125 SW 989; Western Union 
Tel. Co. v. Douglass, (Civ. A.) 124 SW 
488; Missouri, etc., R. Co. v. Graves, 
57 Tex. Civ. A. 395, 122 SW _ 458; 
Merriman v. Blalack, 56 Tex. Civ. A. 
594, 121 SW 552; Milwee v. Phelps, 
53 Tex. Civ. A. 195, 115 SW 891; Mil- 
mo Nat. Bank v. Cobbs, 53 Tex. Civ. 
A. 1, 115 SW 3845; Haring v. Shelton, 
(Civ. A.) 1174-SW 389 [aff 103 Tex: 
10, 122 SW 13]; Behrens v. Brice, 52 
Tex. Civ. A. 221, 118 SW 782; Fielder 
V..st. Louis, ete., R. Co., 51 Tex. Ciy. 
A. 244, 112 SW 699; Texas, etc., R. 
Co. v. Bellar, 51 Tex. Civ. A. 154, 112 
SW, 323; Davis v. Sisk, 49 Tex. Civ. 
A. 193, 108 SW 472; Grand Lodge C. 
K. P. v. Mackey, (Civ. A.) 104 SW 
907; Texas, etc., R. Co. v. Felker, 44 
Tex. Civ. A. 420, 99 SW 439; Texas, 
ete., R. Co. v. Leggett, 44 Tex. Civ. 
A. 296, 99 SW 176; Carlisle v. Gibbs, 
44 Tex. Civ. A. 189, 98 SW 192; Tram- 
mell v. J. M. Guffey Petroleum Co., 42 
Tex. Civ. A. 455, 94 SW 104; Maffi v. 
Stephens, (Civ. A.) 93 SW _ 158; 
Sweeney v. Taylor, 41 Tex. Civ. A. 
865, 92 SW 442; Gulf, etc., R. Co. v. 
McMurrough, 41 Tex. Civ. A. 216, 91 
SW 320; Ft. Worth, ete. R. Co.. v. 
Snyder, 40 Tex. Civ. A. 345, 89 SW 
1119; McNeese v. Carver, 40 Tex. Civ. 
A. 129, 89 SW 480; Donaldson v. 
Dobbs, 35 Tex. Civ. A. 439, 80 SW 1084; 
Ward v. Forester, 35 Tev. Civ. A. 319, 
80 SW 127; Southern Kansas R. Co. 
v, Crump, 32 Tex. Civ. A: 222, 74 
SW_ 335; Wells v. Williams, (Civ. A.) 
71 SW 314; Navasota First Nat. Bank 
Vv. eGinty, 29 Tex. Civ. A. 539, 69 
Ss 495; Halliday v. Lambright, 29 
Tex. Civ. A. 226, 68 SW 718; Gulf, etc., 
i, CO.) Vv. sobnson,, 28. Dexe Civ vAG 
395, 67 SW 182; McLane v. Maurer, 
28 Tex. Civ. A. 75, 66 SW 693, 1108; 
Johnson v. Hamby, 24 Tex. Civ. A. 398, 
59 SW 1124; Western Union Tel. Co. 
v. Burgess, (Civ. A.) 56 SW 237; Mer- 
chants’ Ins. Co. v. Nowlin, (Civ. A.) 
56 SW 198; Davis v. Beall, 21 Tex. 
Civ. A. 183, 50 SW 1086; Halff v. 
Goldfrank, (Civ. A.) 49 SW 1095; 
Western Union Tel. Co. v. Sweetman, 
19 Tex. Civ. A. 435, 47 SW 676; Mahon 
v. Barnett, (Civ. A.) 45 SW 24; New- 


ton v. Alexander, (Civ. A.) 44 SW 416; 
Western Union Tel. Co. v. Wofford, 
(Civ. A.) 42 SW 119; Pittman v. Rotan 
Grocery Co., 15 Tex. Civ. A. 676, 39 
SW 1108; Dennis v. Sanger, 15 Tex. 
Civ. A. 411, 39 SW 997; McCallon v. 
Cohen, (Civ. A.) 39 SW 973; Tillman 
v. Wetsel, (Civ. A.) 31 SW 433; Wil- 
kins v. Ferrell, 10 Tex. Civ. A. 231, 
30 SW 450; Blum vy. Goff, (Civ. A.) 
29 SW 1110; Downtain v. Connellee, 2 
Tex. Civ. A. 95, 21 SW 56; Caddell v: 
State, 49 Tex Cr. 133, 90 SW 1013, 
122 AmSR 806; Lee v. State, 44 Tex. 
Cr. 354, 72 SW 1005, 61 LRA 904. 

Utah.—Bolitho v. Bast, 45 Utah 
181, 143 P 584; McCullough v. Oregon 
Short Line R. Co., 44 Utah 337, 140 
P 767; Quealy v. Sullivan, 42 Utah 
565, 132 P 4; State v. Blake, 36 Utah 
605, 105 P 910; Rutan v. Huck, +30 
Utah 217, 83 P 833; Lumm v. Howells, 
27 Utah 80, 74 P 432; Church of Jesus 
Christ of Latter Day Saints v. Wat- 
son, 25 Utah 45, 69 P 531; Muldoon 
v. Brown, 21 Utah 121, 59 P 720; Jen- 
sen v. McCornick, 20 Utah 355, 58 P 
834; Van Pelt v. Park, 18 Utah 141, 
55 P 381; Murray v. Salt Lake City 
R. Co., 16 Utah 356, 52 P 596; Marks 
v. Sullivan, 9 Utah 12, 33 P 224. 

Vt.—Wilkins v. Brock, 81 Vt. 332, 
70 A 572; H. C. Jaquith Co. v. Shum- 
way, 80 Vt. .556, 69 A 157; State v. 
Buckman, 74 Vt. 309, 52 A 427; Boyden 
v. Fitchburg R. Co., 72 Vt. 89, 47 A 
409; Hurlburt v. Hurlburt, 63 Vt. 667, 
22 A 850; Deming v. Lull, 17 Vt. 398; 
Low v. Perkins, 10 Vt. 532, 33 AmD 
217; Penniman v. Patchin, 6 Vt. 325. 

Va.—Mopsikov v. Cook, 122 Va. 
579, 95 SE 426; Hilleary v. Hubbell, 
119 Va. 1238, 89 SE 111; North British, 
etc., Ins. Co. v. Nidiffer, 112 Va. 591, 
72 SE 130, AnnCasi916A 464; Rich- 
mond v. Wood, 109 Va. 75, 63 SE 449; 
Hopkins v. Wampler, 108 Va. 705, 62 
£E 926; Bugg v. Seay, 107 Va. 648, 60 
SE 89, 122 AmSR 877; Watkins v. 
Robertson, 105 Va. 269, 54 SE 33, 5 
LRANS 1194, 115 AmSR 880; O’Boyle 
v. Com., 100 Va. 785, 40 SH 121; Wad- 
ley v. Com., 98 Va. 808, 35 SE 452; 
Norfolk, etc., R. Co. v. Reeves, 97 
Va. 284, 38 SE 606; French v. Chap- 
man, 88 Va. 317, 13 SE 479; Hooper 
v. Com., 6 Gratt. (47 Va.) 684; Clai- 
borne v. Parrish, 2 Wash. (2 Va.) 146. 

Wash.—Pierce County v. Duffy, 
176 P 670; Riggs v. Northern Pac. R. 
Co., 60 Wash. 292, 111 P 162; Alkire 
v. Myers Lumber Co., 57 Wash. 300, 
106 P 915; Warwick v. Hitchings, 50 
Wash. 140, 96 P 960; Adams v. Peter- 
man Mfg. Co., 47 Wash. 484, 92 P 
339; State v. McLain, 43 Wash. 267, 
86 P 390, 10 AnnCas 321; Larson v. 
American Bridge Co., 40 Wash. 224, 
82 P 294, 111 AmSR 904; Dixon v. 
Northern Pac. R. Co., 37 Wash. 310, 
79 P 9438, 107 AmSR 810, 68 LRA 
895, 2 AnnCas 620; Stone v. Seattle, 
33 Wash. 644, 74 P 808; McNicol v. 
Collins, 80° Wash. 318, 70 P_ 753; 
Spokane, etc., Lumber Co. v. Boyd, 
28 Wash. 90, 68 P 337; Spokane, etc., 
Gold, ete., Co. v. Colfelt, 24 Wash. 
568, 64 P 847; Gregory v. Loose, 19 
Wash. 599, 54 P 33; State v. Hunter, 
18 Wash. 670, 52 P 247.- 

W. Va.—Sayre v. Woodyard, 66 W. 
Va. 288, 66 SH 320, 28 LRANS 388; 
Vale v. Suiter, 58 W. Va. 353, 52 SH 
313; Thompson v. Updegraff, 3 W. 
Va. 629. 

Wis.—O’Sullivan v. J. S. Stearns 
Lumber Co., 154 Wis. 467, 143 NW 
160; Andrews v. U. S. Casualty Co., 
154 Wis. 82, 142 NW 487; Hoeftler v. 
Carew, 135 Wis. 605, 116 NW 241; 
Salchert v. Reinig, 135 Wis. 194, 115 


NW 132; Rohloff v. Lutherans Aid, 
ete., Assoc., 130 Wis. 61, 109 NW 
989: New Home Sewing Mach. Co, 


vy. Simon, 113 Wis. 267, 89 NW 144; 
Koepke v. Milwaukee, 112 Wis. 475, 
$8 NW 238; Hildebrand v. Carroll, 
106 Wis. 324, 82 NW 145, 80 AmSR 
29: O’Toole v. State, 105 Wis. 18, 80 
NW 915; Selleck v. Janesville, 104 
Wis. 570, 80 NW 944, 76 AmSR 892, 
47 LRA 691; Befay v. Wheeler, 84 
Wis. 135, 53 NW 1121; Dr. Harter 


Medicine Co. v. Hopkins, 83 Wis. 309, f 


53 NW 501; Ehrlinger v. Douglas, 81 
Wis. 59, 50 NW 1011, 29 AmSR 863; 
Shirland v. Monitor Iron Works Co., 
41 Wis. 162; Persons v. Burdick, 6 
Wis. 63. : 
Wyo.—Taylor v. Stockwell, 22 
Wyo. 492, 145 P 748, 147 P 328. 
Eng.—Sturla v. Freccia, 5 App. Cas. 
623, 21 ERC 672; Tilk v. Parsons, 2 
C. & P. 201, 12 HCL 527; Rex v. Eris- 
well, 3 T. R. 707, 100 Reprint 815. 
Can.—Gagnon v. Prince, 7 Can. S. 
C. 386. 
Sask.—Martin Hargreaves Co. v. 
Me eley. 30 WestLR 92, 7 WestWkly 


“The rule is, that hearsay evi- 
dence (and such is the evidence of 
reputation) is inadmissible, to es- 
tablish any specific fact capable of 
direct proof by witnesses, speaking 
from their own knowledge; and when 
the rule is relaxed, it is from neces- 
sity alone.” Abel v. State, 90 Ala. 
631, 633, 8 S 760. 

{a] Words spoken in sleep are 
hearsay and inadmissible. Plummer 
vy. Ricker, 71 Vt. 114, 41 A 1045, 76 
AmSR 757. 

{[b]. Sender of message.—A person 
receiving a message cannot prove 
the fact that it was sent by another 
to him, where his testimony is based 
solely on hearsay statements of the 
person delivering the message. 
Chicago, etc., R. Co. v. Jennings, 217 
Till. 494, 75 NE 560 [aff 120 Dll. A. 
195] (telegram). 

{c] Telephonic communications.— 
Hearsay evidence based on telephonic 
communications is inadmissible as 
proof of what actually occurred. 
sagas v. Cohn, 46 Misc. 115, 91 NYS 


6). 

[d] Statements as te the sanity 
or insanity (1) of a person other than 
the declarant are inadmissible as 
hearsay. Kimbrell v. State, 130 Ala. 
40, 80 S 454; Cook v. Osborn, 2 Root 
(Conn.) 31; State v. Heidelberg, 120 
La. 300, 45 S 256; State v. Penna, 35 
Mont. 535, 90 P 787; Clarke v. Irwin, 
63 Nebr. 539, 88 NW 783; Barker v. 
Pope, 91 N. C. 165. (2) Statements 
independently relevant as indicat- 
ing mental condition of declarant see 
infra §§ 284-287. 

[e] Declarations of a servant are 
hearsay and inadmissible against his 
master, unless made in pursuance of 
a special authority. King v. Atlantic 
City Gas, etc., Co., 70 N. J. L. 679; 
Huebner v. Erie R. Co., 69.N. J. L. 
327, 55 A 273, 

{f] A statement in part hearsay 
is incompetent. Harvey v. State, 85 
Tex. Cr. 545, 34 SW 623. 

{g]_ Surprise.—‘‘The argument of 

plaintiff that she had no _ notice, 
through the pleadings- or otherwise, 
that she would be called upon to 
meet defendant’s proof touching the 
checks, does not constitute a suffi- 
cient reason for ignoring the well- 
settled rules regarding hearsay tes- 
timony, or bring the same within any 
exception to those rules. We know 
of no rule of law or ethics, which re- 
quires a litigant to voluntarily fur- 
nish information or evidence to his 
adversary before trial, except such 
information as must be contained in 
the pleadings.” Watkins v. Watkins, 
39 Mont. 367, 373, 102 P 860. 
_ [ch]. I ex parte cases, as well as 
in litigated cases, the rule exclud- 
ing hearsay applies. In re McCraven 
GNe SsChe) 9 9RAs 6739. 

{i] In preliminary hearings, as 
well as on final hearings, hearsay is 
inadmissible. Marly v. Oliver, 63 Ga. 11. 

{i] _ Elicitation by judge—On a 

trial before a jury hearsay is ob- 
jectionable notwithstanding the fact 
that it was elicitated by questions 
asked by the judge. Bornheimer v. 
Baldwin, 42 Cal. 27. 
_ Uk] Affidavits——The rule exclud- 
ing hearsay evidence applies to af- 
fidavits on motions to vacate and set 
aside judgments. Kipp v. Clinger, 97 
Minn. 135, 106 NW 108. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_in peril by them.” 
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effect to raise an inference that the fact is as stated.37 


Such a statement will be rejected, 


embodied in a question to the witness®® or made part 
of his answer,?? although it took the form of an ex- 
pression of opinion,*° or although it was made by*1 


[1] Error not cured by instruc- 
tion.—The admission of hearsay evi- 
dence is error, although the judge 
direct the jury to pay no regard to 
it. Demoney v. Walker, 1N. J. L. 37. 

37. U. S—Mima Queen v. Hep- 
burn, 7 Cranch 290, 3 L. ed. 348; 
Southern Express Co. v. Todd, 56 Fed. 
104, 5 CCA 432 

Ala. = Sheppard v. Austin, 159 Ala. 


361, 48 
Woody, 10 


Ark. —State Bank v. 
Ark, 638. 
Cal.—San Francisco Teaming Co. v. 


Gray, 11 Cal. A. 314, 104 P 999. 
Ind.—Morell v. Morell, 157 Ind. 
179, 60 NE 1092. 
Ky.—Louisville, ete, R. Co. v. 


Murphy, 150 Ky. 196, 150 SW 79. 
Miss.—Wells v. Shipp, 1 Miss. 353. 
Mo.—Gardner v. Metropolitan St. 

R. Co., 223 Mo. 389, 122 SW 1068, 18 

AnnCas 1166; Minea v. St. Louis 

Cooperage Co., 179 Mo. A. 705, 716, 162 

Sw 741. I 
N. Y.—Stouvenel v. Stephens, 26 

HowPr 244. 

“The rule which excludes hearsay 
testimony rests mainly on the ground 
that there had been no opportunity to 
cross-examine the declarant.” Minea 
v. St. Louis Cooperage Co., supra. 

“A person who relates a hearsay 
is not obliged to enter into any par- 
ticulars, to answer any questions, to 
Solve any difficulties, to reconcile any 
contradictions, to explain any ob- 
scurities, to remove any ambiguities: 
he intrenches himself in the simple 
assertion that he was told so, and 
leaves the burden entirely upon his 
dead or absent author.” Coleman v. 
Johns. (N. Y.) 45, 50, 
§ AmD 2538. 

“Statements made out of court, 
and without the sanction of an oath, 
are dangerous as evidence, and the 
rights of suitors ought not to be put 
Reed v. New York 
Cent. R. Co., 45 N. Y. 574, 578. 

38. Conn.—Worden v. Gore-Mee- 
nan Co., 83 Conn. 642, 78 A 422. 

Ga. —Drawdy Vv. Hesters, 130 Ga. 
aed; 60 SE ts 15 LRANS 190. 

Til.— Sherman v. Pardridge, 177 Til. 
A. 304. 

Iowa.—Bryce v. Chicago; ete., R. 
Co., 129 Iowa 342, 105 NW 497. 

s. C.—Willis v. Western Union Tel. 
Co., 73 S. C.,879, 63' SE 639. 

[a] The opinion of an expert not 
used as a witness cannot be intro- 
duced in evidence by incorporating it 
in a question to another expert. Sul- 
livan v. Hugly, 32 Ga. 316. 

39. ._ Hatcher v. Quincy Horse R., 
ete., Co., 193 Ill. A. 590 [aff 272 I11. 
347, 111 NE 1005]; Hatcher v. Quincy 
ElONSsenrit., | Ctc.. CO., . LS ellis Ala 305 
Cornish v. Chicago, etce., R. Co., 49 
Iowa 378; Texas, etc., R. Co. v. Scott, 
(Tex. Civ. A.) 86 SW 1065; Bell v. 
Bates, 36 Tex. Civ. A. 233, 81 SW 551. 

40. Ala.—H. Curjel v. Hallett Mfg. 
Co., 73 S 938; Gordon v. State, 129 Ala. 
113, 30 S 30; Stewart v. Conner, 13 
Ala, 94; Powell v. Governor, 9 Ala. 36. 

Cal.—Peo. v. Altmeyer, 135 Cal. 80, 
66 P 974; Eset v. Dalziel, 3 Cal. AL 
121; $4 P 429. 

Ba cbr ainaiitin v. Swann, 8 Ga. A. 
209, 68 SE 862. 

Til.—Chicago City R. Co. v. Shaw, 
Oil aoe, 4.0 INI Looe) quake Erie, 
ete., R. Co. v. Zoffinger, 107 Ill. 199. 

Iowa.—In re Crissick, 174 Iowa 
397, 156 NW 415. 

Mass.—Com. vy. Mooney, 110 Mass. 
99; Sheldon v. Root, 16 Pick. 567, 28 
AmD 266; Phelps v. ‘Hartwell, 1 Mass. 
(tbs 

Mich.—Monroe Lumber Co. _ v. 
Bezeau, 192 Mich. 307, 158 NW 880. 

Mo.—Kane v. Missouri Pac. R. Co:; 
251 Mo. 18, 157 SW 644; State v. Huff, 
161 Mo. 459, 61 SW 900, 1104; Barr 
v. Quincy, etc.. R. Co., 138 Mo. A. 471, 
120 SW 11i. 


EVIDENCE 


although it was 


Nebr.—Johnson y. Plum Creek First 
Nat. Bank, 28 Nebr. 792, 45 NW 161; 
Ponca v. Crawford, 18 Nebr. 551, 26 
NW 365. 

N. J.—Collins v. Langan, 58 N. J. L. 


6, 32 eo 258. 
N. Y.—Peo. v. Dorthy, 156 N. Y. 
237, 50 NE 800; Shipman v. Frech, 


£5 Daly 151, 3 NYS 932. 
Oh.—Jones vy. State, 54 Oh. St. 1, 
42 NE 699. 
Or.—Shepherd yv. Inman-Poulsen 
Lumber Co., 86 Or. 652, 168 P 601. 
ea Pieatoe. v. Hazlett, 16 Pa. Super. 
S. C.—Mason v. Apalache Mills, 81 
S.C. 554, 62 SE 399, 871 


Tenn.—-Owens v. State, 16 Lea 1. 
Tex.—Ft. Worth, etc, re CON re 
Chisholm, (Civ. A.) 146 SW 988; 


Texas, ete., R. Co. v. Harrington, 44 
Tex. Civ. ie 386, 98 SW 653; Sover- 
eign Camp W. W. Vv. Carrington, 41 
Tex. Civ. A. 29, 90 SW 921; Mercer 

(Cr.) 66 SW 555; Bass v. 
State, 5 


5 Hurst v. 
State, (Cr.) 40 SW 264. 

Wash.—Moore v. Palmer, 14 Wash. 
134, 44 P 142. 

[a] The limit of admissibility was 
apparently reached in a case where, 
on an issue of the execution of a 
promissory note for legal services, 
the opinion of the deceased maker as 
to the professional ability of the 
payee, who was an attorney, was 
permitted to go to the jury as bear- 
ing upon the probability of the em- 
ployment relied on as the considera- 
tion of the note. Moore v. Palmer, 
14 Wash. 134, 44 P 142. 

41. S.—Vicksburg, etc., R. Co. 
v. O’Brien, 149 eS: 99) Gastar 1s, 
30 L. ed. 299. 


Ala.—St. honid etc., R. Co. v. Sav- 
age, 163 Ala. 55, 50 S 113; Chambers 
v. Morris, 159 Ala. 606, 48 =f 687; 
Hussey v. State, 87 Ala. 121,6S 420: 
Alabama Great Southern R. Co. v. 
Arnold, 80 Ala. 600, 2 S 387; Black- 
man v. Johnson, 35 Ala. 252. 

D. C.—Kelly v. Moore, 22 Ap 
{aff 196 U. S. 38, 25 Sct 169, 49. L 
ed. 376]. 

Ga.—Augusta Factory v. Barnes, 
72 Ga. 217, 53 AmR 838. 

Ind.—Goshen vy. England, 119 Ind. 
368, 21 NE 977, 5 LRA 253; Darmody 
v. Reed, 60 Ind. A. 662, 111 NE 317. 

ack pyre here v. Ackley, 71 
Iowa 76, 32 NW 18 

Kan.—Sly v. sats 87 Kan. 142, 
123 P 881. 

Ky.—General Acc. L., ete., Assur. 
Corp. v. Richardson, 157 Ky. 503, a5s 
Sw 482; Louisville, etc., R. Co. 
Lynch, 137 Ky. 696, 126 SW 362; 
Louisville, ete., R. Co. v. Smith, 84 
SW 755, 27 KyL 25s 

Me.—Heald v. Thing, 45 Me. 392. 

Mich.—Norris v. Detroit United R. 
Co., 185 Mich. 264, 151 NW 747. 

Mo.—State  v. Robinson, 253 Mo. 
Die N61 SNe 2169 ; Dunphy V.2ISb. 
Joseph Stock Yards Co., 118 Mo. A. 
506, 95 SW 301. 

Nebr.—Ponca v. Crawford, 18 Nebr. 


551, 26 NW 365. 
N. Y.—Platt v. Hollands, 85 App. 
Div. 231, 83 NYS 556; Mellwitz v. 


Manhattan R. Co., 17 NYS 112. 
Oh.—New York L. Ins. Co. v. La 
Boiteaux, 5 Oh. Dec. (Reprint) 242, 
4 AmLRec 1; Ward v. Cleveland DPlec- 
tric=R. (Co; 16°Oh! Cir) Ct-NiS.5594. 
Tex.—Gulf, ete., R. Co. v. Farmer, 
102 Tex. 235, 115 SW 260 [rev (Civ. 
A.) 108 SW 729]; Texas Power, etc., 
Co. v. Burger, (Civ. A.) 166 sw 680; 
Missouri, RE Coeye Se Beene 34 


Vt.—Baldwin v. Gaines, 102 A 338. 

Wis.—Johnson y. Iron River, 149 
Wis. 139, 185 NW 522. 

[a] lustration.—In a proceeding 
to suspend a physician for producing 
abortions, the testimony of a wit- 
(ness that physicians had told him 


or to*? a physician. 
hearsay is frequently raised under circumstances not 
calling for an application of the hearsay rule, and the 
reports are full of cases in which the courts have 
refused to sustain such an objection*® for the reason 
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‘The objection that evidence is 


that defendant had the reputation of 
being a criminal abortionist, was 
hearsay evidence. State v. Robinson, 
253 Mo. 271, 161 SW 1169. 

[b] ‘Results of consultation.—In 
an action for damages resulting from 
personal injuries, it was error to 
prevent a physician, who was a son 
of plaintiff, to testify to the opinion 
expressed by the consulting physi- 
cians who were called to examine 
plaintiff as to the results of his in- 
jury. Ponca v. Crawford, 18 Nebr. 
551, 26 NW 365. 

42. Ala.—Empire Coal Co. v. Grav- 
lee, 9 Ala. A. 657, 64 S 207. 

Nebr.—Ponca v. Crawford, 18 Nebr. 
Ie 26 NW 365. 

Y.—Roche v. Nason, 105 App. 
Div. 256, 938 NYS 565 [aff 185 N. Y. 
128, 77 NE 1007). 

Pa.—Gosser v. Ohio Valley Water 
ee 244 Pa. 59,90 A 540, AnnCas1915C 


Tenn.—Kolb v. Knoxville, 111 Tenn. 
311, 76 SW 823 

Independent “relevancy of state- 
ments as to bodily condition see in- 
fra §§ 265-270. 

43. U. S.—Richmond Light, etc., 
Co. v. Blau, 210 Fed. 887, 127 CCA 497. 

Ala.—Miller v. Whittington, 80 S 
499; Hamilton v. Cranford Mercantile 
Co., 78 S 401; Parsons v. Age-Herald 
Pub. Co., 184 Ala. 439, 61 S 345; Blam 
vy. A. P. Brewer Lumber Co., 176 Ala. 
48, 57 S 483; Pace v. Louisville, etc., 
Ro1Cos, 166 Ala. 519, 52 S 52; Merri- 
weather v. Sayre Min., etc., Co., 161 
Ala. 441, 49 S 916; Hodge We State, 154 
Ala. 7, 45 8 900; "Western Union Tel. 
Comy. "Westmoreland, 150 Ala. 654, 43 
S 790; aah v. Shannon, 6 Ala’ A. 
537, 60 S 52 

Ark. ) Siidlana Bank v. Harris, 114 
Ark. 344, 170 SW 67, YAnnGas!016B 
1255; Western Union Tel. Co. v. Blake, 
113 Ark. 545, 169 SW 240, AnnCas 
1916C 521; Arkansas Retail Credit 
Men’s Assoc. v. Lester, 126 SW 712; 
Smith v. State, 90 Ark. 435, 119 SW 


655. 

Cal.—Salmon v. Rathjens, 152 Cal, 
290, 92 P 733; Peo. v. Jailles, 146 Cal. 
301,°-79 P 965; ‘Young v. Benton, 21 Cal. 
A. 382, 131 P1051; Carpenter v. Sibley, 
15 Cal. A. 589, 119 P 391; Peo. ve 
Garwood, 11 Cal. A. 665, 106 P13; 


Colo.—Brown’s Est. v. Stair, 25 
Colo. A. 140, 136 P 1003. 
Del.—-Heldmyer y. Cleaver, 104 A 


35 
Fla.—Bell v. State, 65 Fla, 505, 62 
S 654; Hughes v. State, 61 Fla. 32, 55 


Ss 463; Gainesville, etc. afc, RX Co.’ Vv. 
Peek, 55 Fla. 402, 46 S 1019. 
Ga.—Wright v. Western, etc., R. 


Co., 1389 Ga. 343, 77 SE 161; Georgia 
R., etc., Co. v. Gilleland, 133 Ga. 621, 
66 SE 944; Brunswick, etc., R. Co. v. 
Hoodenpyle, 129 Ga. 174, 58 SE 705. 

Ida.—Hilbert v. Spokane Interna- 
tional R. Co., 20 Ida. 54, 116 P 1116. 

Ill.-—State Bank v. Barnett, 250 Ill. 
312, 95 NE 178 [rev 151 Ill. A. 79]; 
Walker v. Montgomery, 236 Ill. 244, 
86 NE 240; Halbert v. Louisville, etc., 
R. Co., 183 Ill. A. 488; Cary Maple 
Sugar Co. v. Pierre Viau Maple Co., 
173 Ill. A. 98. 

Iowa.—Lenhart v. Bean, 181 Iowa 
85, 161 NW 464; Reutkemeier v. Nolte, 
179 Iowa 342, 161 NW 290, LRA1917D 
273; Hankins v. Young, 174 Iowa 383, 
156 NW 380; Butler v. Farmers’ Nat. 
Bank, 173 Iowa 659, 155 NW 999; 
Keenhold v. Dudley, 151 NW 1076; 
Felner v. Boyd, 139 Iowa 14, 116 NW 

Kan.—Backman v. Ash, 173 P 920; 
State v. Mooney, 93 Kan. 353, 144 P 
228; Campbell v. Brown, 85 Kan. 527, 
117 P 1010; Butts v. Butts, 84 Kan. 
475, 114 P 1048; Hunnicutt v. Oren, 84 
Kan. 460, 114 P 1059; Mills v. Riggle, 
83 Kan. 703, ia P, 617, AnnCasi912A, 
616; State v. International Harvester 
Co. of America, 79 Kan. 371, 99 P 608. 

Ky.—Supreme Tribe B. H. v. Cos- 
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that the evidence at which it was directed did nat 
possess the fatal characteristic of depending on the 
veracity and competency of some person other than 


the witness.4* 
Former statement of witness. 


ment.*6 


A negative form of hearsay has been recognized in 


grove, 160 Ky. 595, 169 SW 999; Lisle 
Sp ena ot 146 Ky. 345, 142 SW 

La.—State v. Lazarone, 130 La. 1, 
57 S 582; State v. Monfre, 122 La. 251, 


47 S$ 543; State v. Barrett, 117 La. 
1086, 42 S$ 513. 
Md.—Buck v. rad 110 Md. 568, 


73 A 277, 1832 AmSR 4 

Mass.——Brooks v. Holden, 175 Mass. 
137,55 NE!) 802. 

Mich.—Showen v. J. UL. Owens Co., 
182 Mich. 264, 148 NW 666; Grimme v. 
General Council F, A. A., 167 Mich. 
240, 132 NW 497; Meade v. Detroit, 
ate., R. Co.,. 165 ‘Mich. 489, 130 NW 
1114; Scherer v. Independent Steel, 
ete., Co., 162 Mich. 173, 127 NW 268: 
Wyandotte Portland Cement. Co. v. 
Bruner, 147 Mich. 400, 110 NW 949. 

Minn.—Ruppert v. Muelling, 132 
Minn. 33, 155 NW 1089. 

Miss.—Hampton y. State, 99 Miss. 
176, 54 S 722. 

Mo.—Simnpson v. Van Laningham, 
267 Mo. 286, 183 SW 324; Edge v. 
Southwest Missouri Electric R. Co., 
206 Mo. 471, 104 SW 90. 

Mont.—Pasha v. Bohart, 45 Mont. 
76, 122 P 284, AnnCas19138C 1250; Mc- 
Crimmon v. Murray, 43 Mont. 457, 117 
P 738; State v. Wakely, 43 Mont. 427, 
117 P 95; Lynes v. Northern Pac. R. 
Co., 48 Mont. 317, 117 P 81, AnnCas 
1912C 188; O’Brien v. Corra-Rock Is- 
land Min. Co., 40 Mont. 212, 105 P 724. 

N. H.—White v. Poole, 74 N. H. 71, 
65 A 255. 

N. J.—Corona Kid Co. v. Lichtman, 
84 N. J. L. 368, 86 A 371; See v. Pub- 
lic Service R. Co., 82 N. J. L. 144, 81 
A 745. 

N. Y.—Rice v. Hisler, 119 App. Div. 
132, 103 NYS 1054;. Shaw v. Peo., 
Hun 272, 5 Thomps. & C. 439, 2 Cow. 
Cr..200 [aff 638 N. Y. 36]. 

N. C.—Witte v. Atlantic Coast Line 
R. Co., 171 N. C. 309, 88 SH 435; Rol- 
Hae v. Wicker, 154 N. C. 659, 70 SE 

N. D.~—Dowd v. McGinnity, 30 N. D. 
308, 152 NW 524. 

Okl.—Lusk v. Phelps, 175 P 756; 
aes v. Adams, 52 Okl. 107, 152 P 


Or.—Roberson y. Ellis, 58 Or. 219, 
114 P 100, 35 LRANS 979. 

Ss. C.—McLain v. Allen, 95 S. C. 
152, 79 SH 1; Trapp v. Western Union 
Tel, Co., 92° S.C. 214, 75 SE 210; 
Marthinson v. McCutchen, 84 3. Cc 
256, 66 SE 120; Puryear v. Ould, 81 
SEG: ne 62 SE 863. 

Ss. D.—Ganow v. Ashton, 382 S. D. 
458, 143 NW 3883; Iverson v. Soo El. 
Co., 22 S. D. 6388, 119 NW 1006. 

Tex.—Smith v. McBroom, (Civ. A.) 
203 SW 1130; Wichita Falls Tract. 
Co. v. Berry, (Civ. A.) 187 SW 415; 
Miles v. Bodenheim, (Civ. A.) 184 SW 
€33; Harris v. Taylor County, (Civ. 
A.) 172 SW 921; Hambleton v. South- 
west Texas Baptist Hospital, (Civ. 
A.) 172 SW 574; Denton v. English, 
(Civ. A.) 171 SW 248; Seabrook v. 
Port Lavaca First Nat. Bank, (Civ. 
A.) 171 SW_ 247; Owens vy. Bronte 
First State Bank, (Civ. A.) 167 SW 
Saunders v. Thut, (Civ. A.) 165 
gw 553; St. Louis, ete., Ri Cosi 
Gould, (Civ. A.) 165 SW 13; Klein v. 
Gidecomb, (Civ. A.) 152 SW 462; Rotan 
Grocery Co. v. Tatum, (Civ. A.) 149 
SW 342; Pecos, etc., R. Co. v. Brooks, 
(Civ. A.) 145 SW 649; Rudolph v. 
Price, (Civ. A.) 140 SW 357; Eastern 
Texas R. Co. v. Daniel, (Civ. A.) 133 


A witness is not 
allowed to testify as to an unsworn statement made 
by himself on a former oceasion,* and declarations 
of a witness out of court inconsistent with his tes- 
timony are not admissible to prove the truth of the 
facts stated, but only for purposes of impeach- 
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[§ 167 


refusing to admit evidence that a certain person had 
not mentioned a certain fact to the witness.47 

An oral admission of a party can be shown only by 
the testimony of a person who heard it; 
who did not hear the admission cannot testify as to 
what a person who did hear it told him about it.** 

An act may amount to an expression of feeling so 
as to come within the rule against hearsay.*? 

In connection with other evidence which is com- 
petent in itself, evidence which, 


a witness 


standing alone, 


would be objectionable as hearsay, may sometimes be 


Rage UR Ge 


SW 506; Missouri etc., Co. 
Williams, (Civ. A.) 133 Row 499: 
Blair v. Boyd, 61 Tex. Civ. A. 435, 
129 SW 870; Pecos, rag is. CON py 
Coffman, 56 Tex. Civ. A. 472, 121 SW 
218; Chicago, ete., R. Co. v. Risley, 
55 Tex. Civ. A. 66, 119 SW 897; Hamil- 
ton v. Dismukes, 58 Tex. Civ. A. 129, 
i SW 1181; St. Louis Southwestern 
Co. v. Alexander Eccles & Come aa 
Mex, Civ. A. 125, 115 SW 648; Birk- 
man v. Fahrenthold, 52 Tex. Civ. A. 
335, 114 SW 428; Trout v. Gulf, ete., 
IRS Co., (Civ. A.) 111 SW 220; Sparks 
ie De’ Bord, (Civ. A.) 110 sw Tots 
Sullivan v. Fant, 51 Tex. Civ. A. 6 
110 SW_ 507; San Antonio, etc., R. 
Co. v. Timon, {50 Tex. ‘Cive Aw 47,99 
SW 418; Pelican Lumber Co. v. John- 
son, 44 Tex. Civ. A. 6, 98 SW zUe 
St.’ Louis Southwestern R. Co.’ v. 
Arkansas, ete., Grain Co., 42 Tex. 
ive AG 125, 95 SW 656; Kirby Lum- 
ber Co. v. Chambers, 4i Tex. Civ. A. 
632, 95 SW 607; Western Union Tel. 
Co. v. Bell, (Cty, A.) 90 SW 714; Red 
River, ete. R Co. v. Eastin, 39 Tex. 
Civ. A. 579, 88 SW 530; Texas, etc., 
R. Co. v. Birdwell, (Civ. A.) 86 SW 
1067; Wiley v. Shivel, 37 Tex. Civ. A. 
605, 84 SW 1100; Snell v. State, 56 
Tex. Cr, 302, 119 "SW 859. 
Utah.—Dunn v. Salt Lake, ete, R. 
Co., 47 Utah 137, 151 979. 
Vt.—Smythe v. Central Vermont R. 
Co., 88 Vt. 59, 90 A 901; Citizens’ Sav. 
Bank, etc., Co. v. Fitchburg Mnt. F. 
Ins. Co., ' 87 Vt. 23, 86 A 1056; Car- 
penter v. Gibson, 82 Vt. 336, 732 A 


Wash.—State v. Quinn, 56 Wash. 
295, 105 P 818. 

Wis.-—Palmer  v. Smith, 147 Wis. 
70, 1832 NW 614. 

{al Evidence as to true name.—- 
It is not the best evidence of the 
true name of a person to show the 
name by which he was known, and 
yet it is not hearsay. Peo. v. ‘Way 
119 App. Div. 344, 104 NYS 277 Catt 
191 N. Y. 583 mem, 84 NE 1117 mem]. 

{b] TIllustrations.—The following 
evidence has been received as against 
an objection that it is hearsay: (1) 
Plaintiff’s testimony that if one of 
the defendants had any property he 
had never heard of it, where plain- 
tiff was in a position to have known 
if such defendant owned any prop- 
erty. Senter v. Teague, (Tex. Civ. A.) 
164 SW 1045. (2) Testimony of plain- 
tiff’s mother that plaintiff was offered 
certain employment by telephone be- 
fore her injury, where the witness 
was called up by telephone by the 


person making the offer. St. Louis 
Southwestern R. Co. v. Kennedy, 
(Tex. Civ. A.) 96 SW 653. (3) In an 


action for the value of legal serv- 
ices rendered, testimony of plaintiff 
as to a conversation with his stenog- 
rapher as to the delivery of a mes- 
sage which the stenographer testi- 
fied he had received from defendant 
with instructions to communicate it 
“St plaintiff. Carpenter v. Gibson, 82 
336, 73 A 10380. (4) In an action 
on libel, evidence of statements of 
a third person to defendant that the 
facts published were true, when in- 
troduced in mitigation of damages, 
and not as justification. Kershaw v. 
Steurer, 138 App. Div. 211, 123 NYS 77. 
{c] Adopting statement of an- 
cther witness.—Where a_ witness, 
after stating that a certain person 
was born in 1881, was asked in what 


part of the year, her answer, “so far 
as J remember, just as Mrs. Moore 
said,’ was not hearsay; she was 
merely adopting as her own the state- 
ment of a witness who had just tes- 
tified that the person in question was 
born in the early part of the winter. 
Breeden v. Martens, 21 S. D. 357, 360, 
112 NW 960. 

[d] A conversation carried on 
through an interpreter is not objec- 
tionable as hearsay, although the 
witness did not understand what the 
other party said. Wise v. Newatney, 
26 Nebr. 88, 42 NW 339; Blazinski v. 
Perkins, 77 Wis. OF 45 NW 2475 
Fabrigas v. Mostyn, 20 How. St. Tr. 82. 

[e] Emphasizing testimozny.— 
Where a witness, in testifying that 
he hauled four boxes of powder to a 
magazine on a certain day after din- 
ner, but did not put them on or take 
them off the cars, and that he did 
not know who put the powder in, 
stated: “It must have been the load- 
ers. They told me there were four 
boxes,” the quoted words did not ren- 
der the testimony hearsay, but mere- 
ly emphasized the witness’s testi- 
meny, in view of his further testi- 
mony that he saw five or six boxes 
of powder at the magazine shortly 
before an explosion, and that two 
of them were there all day. O’Brien 
v. Corra-Rock Island Min. Co., 40 
Mont. 212, 105 P 724. 

44. See supra § 166. 

45. Spear v. San Francisco United 
Ri Cos 16 -Calsih. “6348 Tv Pm Ge 
Backes v. Movsovich, 82.) Js Li 44, 
81 A 497; Southwestern Tel. etc., Co. 
v. Thompson, (Tex. Civ. A.) 157 SW 
1185; Texas Tract Co. v. Morrow, 
(Tex. Civ. A.) 145 SW 1069; Durham 
v. Luce, (Tex. Civ. A.) 140 SW 850; 
Murphy v. State, (Tex. Cr.) 40 SW 


46. See Witnesses [40 Cyc 2764]. 

47. Lake Drain. Comrs, v. Spencer, 
174 N. C. 36, $3 SE 435. 

48. State v. Thomas, 28 La. Ann. 
827; St. Louis v. Arnott, 94 Mo. 275, 
7 SW 15 

Who may testify to admissions 
generally see infra § 492. 

49. Norris v. Detroit United R. 
Co., 185 Mich. 264, 151 NW 747 
(flinching during examination of in- 
jured ankle). 

50. Stephens v. Loudermilk, 9 Ga. 
A. 608, 71 SE 1004; Fitzpatrick v. 
Tucker, 70 Kan. 338, 78 P 828. 

fa] ‘Illustrations. —(1) ‘Where the 
testimony of a witness regarding a 
conversation had with a party is 
otherwise competent as tending to 
show material admissions, it is not 
rendered incompetent by the fact 
that in reproducing his own language 
he is incidentally required to repeat 
statements which he then made as to 
what other persons had told him.” 
Fitzpatrick v. Tucker, 70 Kan. 338, 
78 P 828. (2) Where a witness tes- 
tified as to the conduct of a dog and 
referred to this dog as defendant’s 
dog, and said further that he knew 
that it was defendant’s dog because 
he had seen it at another person’s 
house and that person had told him 
that it was ,defendant’s dog, it was 
held that, ‘while, standing alone, 
this testimony would have been hear- 
say and inadmissible, still it became 
competent when it was supplemented 
ky the testimony of the person at 
whose house the dog was seen, to the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 168] 3. Written Hearsay. A statement other- 
wise objectionable as hearsay does not become com- 
petent because it has been reduced to writing®? A 


eifect that the dog which was seen 
there, and which he had told the 
other witness was the defendant’s 
dog, was in fact the defendant’s dog.” 
Stephens v. Loudermilk, 9 Ga. A. 
608, 71 SE 1004. 

51. U. S—Rankin v. Fidelity Ins., 
etc., Co., 189 U. S. 242, 23 SCt 553, 47 
L. ed. 792 [aff 108 Fed. 475, 46 CCA 
509]; Xenia First Nat. Bank v. Stew- 
art, 114 U.S. 224, 5 SCt 845, 29 L. ed. 
101; Security Trust Co. v. Robb, 142 
Fed. 78, 73 CCA 302; Lake County v. 
Keene Five Cents Sav. Bank, 108 Fed. 
505, 47 CCA 464 [certiorari den 22 
SCt 936, 46 L. ed. 1264]. 

Ala. —Louisville, eteny Rp Co; 
Moorer, 195 Ala. 344, 70 S 277; IN 
bama City, ete, R. Co. v. Appelton, 
54 S 638; Grey v. Mobile Trade Co., 55 
Ala. 387, 28 AmR 729; Steverson v. 
Agee, 14 Ala. A. 448, 70 S 298. 

Ariz. —Matko v. Daley, 10 Ariz. 
175, 85 P-721. 

Ark.—Hamilton Nat. Bank v. Em- 
igh, 127 Ark. 545, 192 SW 913; Don- 
aghey v. Williams, 123 Ark. 411, 185 
SW 778; Sandefur-Julian Co. v. State, 
72 Ark. 11, 77 SW 596. 

Cal.—Bell v. Staacke, 141 Cal. 186, 
74 P 774. 

Colo.—-Ft. Lyon Canal Co. v. Ben- 
nett, 61 Colo. i11, 156 P 604; Denver 
City Tramway Co. v. Hills, 50 Colo. 
328, 116 P 125, 36 LRANS 213. 

Conn.—Raymond v. Parker, 84 
Conn. 694, 81 A 1030; Johnson County 
Sav. Bank v. Walker, 80 Conn. 509, 69 
A 15; British American Ins. Co. v. 
Wilson, 77 Conn. 559, 60 A 293; Ham- 
mond v. Hammond Buckle Co., 72 
Conn, 130, 44 A 25; Abel v. Fitch, 20 
Conn. 90. 

Ga.—Gilmer v. Harrison, 146 Ga. 
721, 92 SE 67; Brown v. Caylor, 144 
Ga. 302, 87 SE 295; Hightower v. 
Ausley, 126 Ga. 8, 54 SE 939, 7 Ann 

Cas 927; Moultrie Lumber’ Co. v. 
Driver Lumber Co., 122 Ga. 26, 49 
SE 729; White v. Jones, 105 Ga. 26, 
31 SE 119; Myers v. State, 97 Ga. 76, 
25 SE , 

Til. aaa v. Chicago, 206 Ill. 441, 
69 NE 515; Fisher v. Meek, 38 Ill. 92: 
Black v. Black, 190 Ill. A. 559; Egg- 
mann v. Nutter, 169 Ill. A. 116; Hay- 
wood v. Dering Coal Co., 145 Ti. A. 
506; Holinger v. Phillips, 140 Ill. A. 
317; Harmison v. Fleming, LOOSE As 
43; Bishop v. Bishop, 95 Ill. A. 53. 

Ind.—Kellner v. Phillips, 29 Ind. A. 
100, 63 NE 877; Loomis v. Stevens, 18 
Ind. A. 184, 47 NE 237. 

Iowa.—yYarcho v. Chicago, etc., R. 
Co., 168 NW 336; Sunley v. Metro- 
politan L. Ins. Co., 132 Iowa 128, 109 
NW 4638, 12 LRANS 91; State v. 
Rocker, 130 Iowa 239, 106 NW 645; 
Wilbur v. Cedar Rapids, Cte ee Co.. 
116 Iowa 65, 89 NW 101. 

Kan.—Doty v. Bitner, 82 Kan. 551, 
108 P 858; Ft. Scott v. Elliott, 68 
Kan. 805, 74 P 609; Kelley v. Stevens, 
58 Kan. 569, 50 P 595. 

<y.—Enegle v. Bond-Foley Lumber 
173 Ky. 35, 189 SW 1146; Ken- 
wih, Costy. Minton, 167° Ky. 

SW 8381; Mattingly  v. 
Shortell, 120 Ky. 52, 85 SW 215, 27 
Kyl, 426, 8 AnnCas 1134. 

La.—Anderson v. Shaw, 131 La. 
662, 60 S 50; New Orleans v. Manfre, 
Hy oa 92%, 35 S 981; Morgan v. Yar- 
borough, 13 La. 74, "33, AmD 553. 

Me.—Kaliamotes v. Wardwell, 111 
Me. 401, 89 A 313; Rich v. Hayes, 97 
Me. 293, 54 A 724; Capen v. Crowell, 
63 Me. 455. EL 

Md.—Baltimore v. State, 132 Md. 
113, 103 A 426; American .Towing, etc., 
Co. v. Baker-Whiteley Coal Co., 117 


' Md. 660, 84 A 182, AnnCas1914A 46; 


Black v. Westminster First Nat. 
Bank, 96 Md. 399, 54 A 88; Patterson 
v. Maryland Ins. Co., 3 Harr. & J. 
71, 5 AmD 419. 

Mass.—Com. v. Merrill, 215 Mass. 
204, 102 NE 446; Brooks v. Acton, 
117 Mass. 204; Prescott v. Ward, 10 
Allen 203. 

Mich.—Bradway v. Miller, 200 
Mich. 648, 167 NW 15; Webber v. 


EVIDENCE 


Hayes, 117 Mich. 256, 75 NW 622. 

Minn.—Kipp v. Clinger, 97 Minn. 
135, 106 NW 108. 

Miss.—Illinois Cent. R. Co. v. Lang- 
don, 71 Miss. 146, 14 S 452. 

Mo.—Julian v. Kansas City Star 
Co., 209 Mo. 35, 107 SW 496; State v. 
Sublett, 191 Mo. 163, 90 SW 374; Gor- 
don v. Burris, 141 Mo. 602, 43 Sw 642; 
Traber v. Hicks, 131 Mo. 180, 32 SW 
1145; Hammond v. Beeson, 112 Mo. 
190, 20 SW 474; Stockwell Co. v. 
Union Pac. R. Co., (A.) 182 SW 829; 
Tate v. Wabash R. Co., 159. Mo. 7 
475, 141 SW 459; Moore v. St. Louis, 
etc., R. Co., 143 Mo. A. 675, 127 Sw 
921% Meriwether ws Quincy, et<., _R. 
Co., 128 Mo. A. 647, 107 SW 484; 
Hammer v. Crawford, (A,),- 93 > Sw 
348; Pritchard v. Hooker, 114 Mo. A. 
605, 90 SW 415; Hoskins v. Missouri 
Pac. R. Corrs Mo. A. 315. 

Mont.—Stagg v. St. Jean, 29 Mont. 
288, 74 P 740; McIntyre v. McCabe, 
aM) Mont. 333, 48 P 390. 

N. J.—Cowen v. Bloomberg, 66 N. J. 
L. 385. 

N. Y.—Ives v. Ellis, 169 N. Y. 85, 62 
NE 138 [rev 50 App. Div. 399, 64 NYS 
147]; Mellhargy v. Chambers, 117 N. 
Ne 532, 23 NE 561; Allen Kingston Mo- 
tor Car Co. v. Consolidated Nat. Bank, 
145 App. Div. 294, 129 NYS 1070; 
Matter of Rossell, 126 App. Div. 607, 
110 NYS 706; Lowenfeld v. Ditchett, 
114 App. Div. 56, 99 NYS 724; Twad- 
dell v. Weidler, 109 App. Div. 444, 96 
NYS 90 [aff 186 N. Y. 601 mem, 79 
NE 1117 mem]; Roche v. Nason, 105 
App. Div. 256, 98 NYS 565 [aff 185 
ING Ney ~ 228; 77 NE 1008]; German 
American Ins. Co. v. New York Gas, 


etc., Co., 103 App. Div. 310, 93 NYS 
46 [aff 185 N. ¥. 581 mem, 78 NE 
1103 mem]; Reilly v. Freeman, 84 


App. Div. 433, 82 NYS 929; Kuster v. 
Press Pub. Co., 80 App. Div. 615. 80 
NYS.1050; Phillips v. Lindner, 61 Hun 
488, 16 NYS 367; Davis v. Willis, 57 
Hun 200, 10 NYS 8838; Willett v. Peo., 
27 Hun 469 [aff 92 N. Y. 29]; Ma- 
cauley v. Palmer, 3 Silv. Sup. 245, 6 
NYS 402; Smith v. McArthur, 1 Silv. 
Sup. 354, 5 NYS 303 [aff 123 N. Y. 662 
mem, 26 NE 750 mem]; Milbank v. 
Dennistoun, 23 N. Y. Super. 382; Gar- 
rigue v. Loescher, 16 N. Y. Super 578; 
Scott v. Metropolitan L. Ins. Co., 56 
Mise. 545, 107 NYS 124; Rothchild v. 
Schwarz, 28 Misc. 521, 59 NYS 527; 
O’Brien v. Gallagher, 26 Mise. 838, 57 
NYS 250; Rock v. London, 25 Misc. 
533, 54 NYS 996 [rev 24 Misc. 384, 53 
NYS 261]; Bergstone v. Perlmutter, 
154 NYS 201; Stetson v. Stetson, 146 
NYS 245; Zacharion v. Spiropolous, 
145 NYS 923; Central Bureau of En- 
graving v. Schmidt-Wilckes Electric 
Co., 107 NYS 219; Carney v. Downey, 
2 NYSt 707. 

N. C.—Gates v. McCormick, 97 SE 
626; Bradshaw v. Hilton Lumber Co}; 
172 N. C..219, 90 SE 146; Hart v. At- 
lantic Coast Line R. Co., 144 N..C. 91, 
DGlsi 559, » 12 AnnCas 706; Camp- 
bel v. Everhart, 139 N. C. 503, 52 SE 

Oh.—Roberts v. Bristoe, 44 Oh. St. 
596, 10 NE 61; Pugh v. Holliday, 3 
Oh. St. 284. 

Or.—Keller v. Bley, 15 Or. 429, 15 
E7053 

Pa.—Dinan v. Supreme Council C. 
M. B. A., 201 Pa. 368, 50 A 999; Bowser 
v. Cravener, 56 Pa. 132; Beach v. 
Wheeler, 24 Pa. 212; Galloway v. 
Ogle, 2 Binn. 468; Steel v. Duncan, 2 
Yeates 113. 

S. C.—Murdock v. Courtenay Mfg. 
Co.,0152 Sl Ce7423,,29 SH 78563. 300Sh 
142; State v. Easterling, 30 S. C. L. 
310. 

S. D.—State v. De Marias, 27 S. 
303, 130 NW 782, AnnCas1913D 154. 

Tex.—Gaither v. Hanrick, 69 Tex. 
92, 6 SW 619; Trevino v. Trevino, 54 
Tex. 261; Moke v. Fellman, 17 Tex. 
367, 67 AmD 656; Lancaster v. Snider, 
(Civ. A.) 207 SW 560; McLaughlin v. 
Terrell, (Civ. A.) 179 SW 932; Ft. 
Worth, etc., R. Co. v. Chisholm, (Civ. 
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written statement is equally inadmissible under the 
rule excluding hearsay evidence, where the form is 
judicial, as in the case of affidavits,°2 answers to 


A.) 146 SW 988; Quigley v. Gulf, etc., 
Re ConnCty: A.) 142 SW 633; South- 
ern Kansas R. Co. v. Lockhart, (Civ. 
A.) 141 SW 127; Postal Tel.-Cable 
Co. v. S. A. Pace Grocery Co., (Civ. 
A.) 126 SW 1172; Fletcher v. Robert 
Lee First Nat. Bank, (Civ. A.) 126 
SW 936; Missouri, etc., R. Co. v. Wil- 
liams, 43 Tex. Civ. A. 549, 96 SW 1087; 
Ft. Worth, etc., R. Co. v. Cauble, 41 
Tex. Civ. A. 348, 91 SW 244; West- 
ern Union Tel. Co. v. Bradford, 41 
Tex. Civ. A. 281, 91 SW 818; Texas, 
ete., R. Co. v. Leggett, (Civ. A.) 86 
SW 1066; League v. Williamson, 33 
Tex. Civ. A. 647, 77 SW 435; Poling 
v. San Antonio, etc., R. Co., 32 Tex. 
Civ. A. 487, 75 SW 69; Western Union 
Tel. Co. v. Lovely, 29 Tex. Civ. A. 584, 
69 SW Yess Jordan v. Young, (Civ. 
A.) 56 SW 762; Majors v. Goodrich, 
(Civ. A.) 54 SW 919; San Antonio, 
etc., R. Co. v. Manning, 20 Tex. Civ. 
A. 504, 50 SW 177; Ricker Nat. Bank 
v. Brown, (Civ. A.) 43 SW 909; McCoy 
v. Pease, 17 Tex. Civ. A. 303, 42 SW 


659; Western Union Tel. Co. v. Mc- 
Millan, (Civ. A.) 25 SW 821. 

Utah.—State v. Carrington, 15 
Utah 480, 50 P 526. 

Vt.—Coolidge v. Taylor, 85 Vt. 39, 
80 A 1038; Stannard v. Smith, 40 Vt. 
513. 

Va.—Fraley v. Nickels, 121 Va. 
377, 93 SE 636; Bugg v. Seay, 107 Va. 
648, 60 SE 89, 122 AmSR 877; Norfolk, 
etc., R. Co. v. Bell, 104 Va. 836, 52 
SE 700. 

Wash.—State v. Bringgold, 40 
Wash. 12, 82 P 132, 5 AnnCas 716. 

Wis.—Hamachek v. Duvall, 135 
Wis. 108, 115 NW 634. 

Alta.—Moffit v. Canadian Pac. R. 
Co., 2 Alta. L. 483, 11 WestLR 608. 

[a] Date of writing.—A document 
is not evidence as to the correctness 
of the date on which it purports to 
be executed. Pugh v. Holliday, 3 Oh. 
St. 284. 

52. U. S.—Scottish Union, etc., 
Ins. Co. v. McKone, 227 Fed. 813, 142 
CCA 337. 

Ala.—Owen v. Peebles, 42 Ala. 338; 
Brown v. Steele, 14 Ala. 63. 

Ark.—Johnson v. Johnson, 122 Ark. 
276, 182 SW 897; Smith v. Feltz, 42 
Ark. 355. 

Cal.—In re Bell, 157 Cal. 528, 108 
P 497; Kullman v. Solana County 
Suver, Ct., 15 Cal: A. 276, 114 P 589. 

Ga.—Fleming v. Shepherd, 83 Ga. 
338, 9)°SE 789% 


Ill.—Hunter v. Harris, 131 Ill. 482, 
23 NE 626; Mestling Ne rere 89 
MNES 95 Chicago City Co. Wy. 
ckoff, ie Guesablg UNS 312 Raft 234 TL. 
613, 85 NE 237]; Dobbins v. Hanchett, 
20 Til. A. 396. 


Ind.—Louisville, ete, R. Co. v. 
Wood, 113 Ind. 544, 14 NE 572, 16 
NE 197; Indiana Central R. Co. v. 


Gulick, 19 Ind. 83. 
Iowa.—Jones v. Jones, 20 Iowa 388, 
Kan.—Ft. Scott v. Elliott, 68 Kan. 
805,74 P 609; Johnston v. Johnson, 44 
Kan. 666, 24 P 1098. 
Ky.—Grayble v. Froman, 1 A. K. 
Marsh. 191. 
ark OS a v. Jones, 21 La. Ann. 
Miss.—Hyatt v. Leslie, 10 S 672. 
Mo.—Patterson v. Fagan, 38 Mo. 70. 
Mont.—Bean vy. Missoula Lumber 
Co., 40 Mont. 31, 104 P 869. 
Nebr.—Johnson v. Plumb Creek 
First Nat. Bank, 28 Nebr. 792, 45 NW 


161 

N. J.—Dare v. Ogden, 1 N. J. L. 
91; Bull v. International Power Cai, 
87 _N. Oke HOW I99) “Aswan. 

N. Y.— Holliday v. Roxbury Dis- 
tilling Co., 130 App. Div. 654, 115 
NYS 383; Forrest v. Forrest, 13 N. Y. 
Super. 102, 3 AbbPr 144. 

Or.—Anderson v. Robinson, 63 Or. 
228, 126 P 988, 127 P 546. 

R. I.—Tucker v. South Kingstown, 
Openly O68. 

S. C.—Suber v. Chandler, 36 S. C. 
344, 15 SE 426. 

Tex.—Pantaze v. Farmer, (Civ. A.} 
205 SW 521; Watts v. McCloud, (Civ, 
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interrogatories,°? depositions,°* pleadings,°® whether 
filed in proceedings at law,°° or in equity®’ or in 
special proceedings,°* or schedules filed by a bank- 


A.) 205 SW 381; Cline v. Booty, (Civ. 
A.) 175 SW 1081; Rule v. Richards, 
(Civ. Al) 159° SW: 386; Magee v. Paul, 
(Civ. A.) 159 SW 325: Rice v. Ragan, 
61 Tex. "Civ. VAL (429% 129) SW 11485 
piaeterson vy. Jordan, (Civ. A.) 24 SW 
549. 
W. Va.—Peterson v. Ankrom, 25 W. 
Va. 56. 
a oor —Gagnon y. Prince, 7 Can. S. 
86. 


oe Although part of the files in 
the case the affidavit is still incom- 


petent. Manny v. Stockton, 34 Ill. 
306; Quinn v. Rawson, 5 TIAL, A190 
{b] Agreement to be bound.—A 


party may be bound by his adver- 
sary’s self-serving affidavit, if he 
agrees in advance to be so bound. 
Hurd v. Pandrigh, 2 Hill (N. Y.) 502. 

53. In re Barnett, 2 F. Cas. No. 
1,024; Barry v. Galvin, 37 HowPr 
CN. Y.) 310. 

54. Cal.—Kullman v. Solana Coun- 
Be eee: Cti, US Cal. VA.) 2767 0984 -P. 


ee ee v. Whitehead, 48 Ga. 
Mich.—Harrison. Wire Co. v. Moore, 

55 Mich. 610, 22 NW 62. 
Mo.—Withers v.. The El Paso, 24 
40 N. H. 


Mo. 204. 
N. H.—Page v. Parker, 
Je eee v. Graves, 26 N. H. 256. 
. S—Gould v. U. S., 209 Fed. 
730, "128 “CCA: 454. 

Ala.—Jordan v. Thompson, 67 Ala. 
469; Boring v. Williams, 17 Ala. 510; 
Cawcey v. Driver, 13 Ala. 818. 

Ark.—Gould v. Tatum, 21 Ark. 329. 
Cal.—Kullman vy. Solana County 
Super. Ct., 15 Cal: A.-276;, 114 P 589. 
Fla.—Belote v. O’Brian, 20 Fla. 126. 
Ga.—Daniel v. Juhnson, 29 Ga. 207. 
Ky.—Hays v. Harls, 77 SW 706, 25 
KyL 1299; Clarke v. Robinson, 5 B. 
Mon. 55; Hart v. Smith, 2 A. K. Marsh. 


301. 

Md.—Michael v. Smith, 124 Mad. 
116, 91 A 762; American Towing, etc., 
Co. v. Baker-Whiteley Coal Co., 117 
Md. 660, 84 A 182, AnnCasi914A 46; 
Drury v. Conner, 6 Harr. & J. 288. 

Mass.—Stevens v. Beals, 10 Cush. 
291, 57 AmD 108. 


Miss.—Johnson v. Stone, 69 /Miss. 


826, 13 S 858; Newell v. Newell, 34 
eRe 385; Bien v. Weatherspoon, 2 
iss. 


Mo.—Lamport v. General Acc., 
etc.; Assur. Corp., 272 Mo. 19, 197 SW 
95; ‘Culbertson v. Matson, 11 "Mo. 493; 
Davidson v. Peck, 4 Mo. 438; Blair 
v. Caldwell, 3 Mo. 353. 

‘Nebr.—Green v. Morse, 57 Webr. 
391,77 NW 925, 73 AmSR 518. 


N. H.—Howley v. Whipple, 48 N. 
gt eee 

N. Y.—-Lieberman vy. Third Ave. R. 
Co., 25 Mise. 704, 55 NYS 677; Quinn 
vy. Nesson, 21 NYS 106; Ames vy. Hurl- 
but, 17 HowPr 185. 

Oh.—Cincinnati M. E. Church vy. 
Wood, 5 Oh. 283. 
pee ane v. Bennett, 2 Watts 

S. C—Thomasson y. Kennedy, 24 
S. C. Eq. 440. 

Tenn.—Jones v. Davidson, 2 Sneed 
447; Oppenheimer vy. Haney, 9 
Humphr. 385. 

Tex.—Sullivan v. Ramsey, (Civ. 
A.) 155 SW 580; Howard v. Parks, 1 
Texc Civ. AsG03,'21 SW. 269: 

[a] A bill of particulars is with- 
in the rule. Belote. v. O’Brian, 20 
Fla. 126. 

{[b] Reading a pleading to the 
jury, as a pleading, doeS not make it 
evidence. Coles v. Perry, 7 Tex. 109. 

fc] Conditional admission. — If 
the competency of a statement in 
the pleadings is dependent upon the 
cecision of a question of construc- 
tion, it is proper to receive the state- 
ment and permit the jury to deal 
with it in accordance with the con- 


struction they may adopt. Thomp- 
son v. Wright, 22 Ga. 607. 
56. Ky.—Hays v. Earls, 77 SW 
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706, 25 KyL 1299. 
Mo.—Davidson v. Peck, 4 Mo. 438. 


N. Y.—Ames y. Hurlbut, 17 HowPr 
185. 

Pa.—Payne vy. Bennet, 2 Watts 
427. 

S. C.—Thomasson v. Kennedy, 24 
S. C. Eq. 440. 


Tenn.—Jones v. Davidson, 2 Sneed 


447; Oppenh¢eimer  v. Edney, D 
Humpbhr. 385. 9 
57. Drury v. Conner, 6 Harr. & J. 


(Ma.) 288; Newell v. Newell, 34 Miss. 
385; Bien v. Weatherspoon, 2 Miss. 
28; ‘Culbertson v. Matson, 11 Mo. 493; 
Blair v. Caldwell, 3 Mo. 353; Cincin- 
pale M. &. Church vy. Wood, 5 Ob: 
% 
“a as 

58. Jordan. v. Thompson, 67 Ala. 
469; Allen-Kingston Motor Car Co. v. 


New-York Cons. Nat. Bank, 145 App. 
Div. 294, 129 NYS 1070. 
59. Taylor v. Nichols, 134 App. 


Div. 787, 449 NYS 1042 
60. Cal. —Shumway y. Leakey, 67 
Cal. 458, 8 P 12; Barber Asphalt Pav. 
COn_ Vv. Abrahamson, (OND a Eases 2a Ee 
Ind.—Over v. Dehne, 38 Ind. A. 
427, 75 NE 664, 76 NE 883. 
Md.—Metropolitan L. Ins. Co. v. 
Anderson, 79 Md. 375, 29 A 606. 
Mo.—Seibel-Suessdorf Copper, etc., 


Mfg. Co. v. Manufacturers’ R. Co., 
230 Mo. 59, 130 SW 288. 

N. J.—Morrow v. Vernon Tp., 35 
INAS 1a40103 

N. we atau Land, etc., Co. v. 


Roberts, 208 N. Y. 288, 101 NE 898: 
Lynn v. Troy, 57 Hun 590, 10 NYS 
594; Hoffman v. New York Cent., etc., 
R. Co., 46 N. Y. Super. 526 [aft 87 
NYS 25]. 

Okl.—Shawnee 
Motesenbocker, 
790. 

{al Collateral statements. — Mu- 
nicipal records are hearsay as to 
collateral statements therein. Metro- 
politan lL. Ins. Co. v. Anderson, 79 
Md. 375, 29 A 606; Morrow v. Vernon 
‘Bpt, ooON. 7J).stlu e490: 

{b] ‘The record of the fire depart- 
ment of a city, containing a report 
by the captain of a fire company of 
a fire, made up of a memorandum 
made by another person, is inadmis- 
sible as hearsay, in action for 
damages resulting from the fire, al- 
leged to have been caused by sparks 
from defendant’s foundry. Over v. 
Dehne, 38 Ind. A. 427, 75 NE 664, 
76 NE &838. 

[ec] Resolution of city council.— 
In a joint action against an electric 
light company and a city for wrong- 
ful death caused by coming in con- 
<act with a live guy wire, it was 
error to admit in evidence as against 
the light company a resolution of 
ihe city council reciting that the elec- 
tric company was negligently per- 
mitting its wires to be in a danger- 
cus condition. Shawnes Gas, etc., 
Co. v. Motesenbocker, 41 Okl. 454, 138 
PaitSo: 

{d] Plats made for the purpose of 
assessing taxes are not admissible 
to prove title to the lands assessed. 
Seibel-Suessdorf Copper, etc., Mfg. 
Co. v. Manufacturers R. Co., 230 Mo. 
59, 150 SW 288. 

fe] The rule does not apply: (1) 
Where the statement has been au- 
thorized by the party against whom 
it is offered. Shumway v. Leakey, 67 
Calv 458, 8 P12... (2) Where he is 
ctherwise connected with the making 


Gas, 
41° Okl. 


Cor Sv. 
1B seh ed Be 


etc., 
454, 


of it. Lynn vy. Troy, 57 Hun’ 590, 10 
NYS 594. 
61. Swift v. Rennard, 119 Ill. A. 


173; Schaffer v. Krestovnikow, 88 N. 
J. Hq. 623, 103 _A 913. [aff op. om re- 
opening 88 N. J. Eq. 192, 102 A 246]; 
Marks v. Foreman, (Okl.) 168 P 237: 
Perkins v. Baker, 41 Okl. 288, 137 P 
661; Lancaster v. Snider, (Tex. Civ. 
A.) 207 SW 560. 

fa] Direct testimony on subject. 
—A school record kept by a teacher 


a4 —— ae 


[§ “a” 


rupt;°® where the form is official, as in the case 
of records kept by municipal® or other public* 
officers, or by private associations,®? certificates,®* 


is competent in connection with her 
testimony as to the age given by a 
child at the time of his entry into 
her school. Swift v. Rennard, 119 
PL SAS AS 

62. U. S.—Connecticut Mut. L. 
Ins. Co. v. Schwenk, 94 U. S. 598, 24 
L. ed. 294. 

Tll.-—Pawnee Nat. Bank v. Hamil- 
ton, 202 Div As 5i6: 

Iowa.—Bryce v. Chicago, ete, R. 
ae 129 Iowa 342, 105 NW 497. 

Y.—Weinstein v. Interurban St. 
154 “to, 52 Misc. 468, 102 NYS 512. 

C.—Firemen’s Ins. Co. v. Sea- 
Mey Air Line R. Co., 188 N. C. 42, 
50 SE 452, 107 AmSR 517. 

Tex.-—Patterson v. Gulf, ete, R. 
Co., (Civ. A.) 126 SW 336; ‘Cathey Vv. 
Missouri, ete., R. Co., (Civ. A.) 124 
SW 217 

Wyo.—Acme Cement Plaster Co. v. 
Westman, 20 Wyo. 148, 122 P 89. 

{a] rain records.—(1) The testi- 
mony of a railway company’s car ac- 
countant as to what cars composed 
a train, and as to their equipment 
with reference to air brakes, based 
solely on the reports and records in 
his office and on his knowledge of 
freight cars in general, is hearsay. 
Bryce v. Chicago, ete, R. Co., 129 
Towa 342, 105 NW 497. (2) But in a 
case where, in an action against a 
railroad for burning cotton, it be- 
came material to show at what time 
aefendant’s wrecking train reached 
a certain station on the day in ques- 
tion, the dispatcher’s train sheet for 
that day, kept in the usual course 
of business, on which the dispatcher 
testified that he marked the time of 
the arrival and departure of the 
train as telegraphed to him by the 
operator at the station, was held 
not objectionable as hearsay. Fire- 
men’s Ins. Co. v. Seaboard Air Line 


R. Co., 1388 N. C. 42, 50 SH -452, 107 
AmSR 517. 
[b] Pay rolls.—Evidence as to 


earnings of employee suing for neg-~ 
ligence is incompetent, where witness 
obtained his information from pay 
rolls, which he did not prepare. Acme 


Cement Plaster Co. v. Westman, 20 
Wyo. 1438, 122 P 89. 

63. U.S.—Beale v. Pettit. 3 F. Cas. 
No. 1,158, 1 Wash. C. C. 241. 

De icy 9 


{aff 196 -F. -S; 38, 25 SCt 169, 49 Ti 
ed. 376]. 

Ga.—Supreme Council R. A. 
Quarles, (A.) 97 SE 557. 

Ill.—Bishop v. Chicago City R. Co., 


Vv. 


204 Ill. A. 286. 

ceo ener v. Savery, 39 Iowa 
25 

Me.—Sutherland v. Kittridge, 19 
Me 424. 


N. Y.—Cohen v. P. G. Tiling & Con- 
tracting Co., Inec., 167 NYS 555. 

Oh.—Gaylord v. Case, 5 Oh. Dee 
(Reprint) 413, 5 AmLR 494, 1 Cine 
Bul 382. 

Pa.—D’Homergue v. 
Whart. 26. 


Porto Rico.—Semidey v. Central 
Aguirre, 7 Porto Rico Fed. 290 

Tex.—North American Ace. Ins. 
Co. v. Miller, (Civ. A.) 193 SW 750: 
Mathis v. Pridham, 1 Tex. Civ. A. 
58, 20 SW 1015. 

[a] A statement in a death cer- 
tificate (1) that the killing of the 
deceased was justifiable homicide 
must be excluded as hearsay. Su- 
preme Council R. A. vy. Quarles, (Ga. 
A.). 97 SE 557. -@yY It is proper to 
exclude a death certificate issued by 
a physician stating that death was 
due to the intestate being run over 
by a street car three months prior 
to such physician’s attendance on the 
decedent. Bishop v. Chicago City R. 
Co., 204 Till. A. 286..°To like effect 
North American Ace. Ins. Co. v. Mil- 
ler, (Tex. Civ. A.) 193 SW 750. 

[b] A certificate of an army offi- 
cer is not admissible to show that 
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church** or hospital®* records, or the reports of 
public boards,** bodies,® or officials,*8 or of officers 
of private corporations ;°° where the form is mercan- 


EVIDENCE 


tile, as in the case of accounts of sales? or of work 


a person was a soldier and that he 
was on leave at a specified time. Peo. 
v. Charon, 7 Porto Rico 416. 

64. Baldwin v. Salgado, (Tex. Civ. 
A.) 185 SW 608 (record of baptism). 

65. Delaney v. Framingham Gas, 
ete., Co., 202 Mass. 359, 88 NE 773; 
Levy v. J. L. Mott Iron Works, 143 
App. Div. 7,127 NYS 506. 

{a]. The rule applies to “bedside 
and “temperature charts.” 
Griebel v. Brooklyn Heights R. Co., 
95 App. Div. 214, 88 NYS 767 [aff 184 
N. Y. 528 mem, 76 NE 1096 mem]. 

66. Montezuma v. Minor, 73 Ga. 
484 (health). 

67. Oppenheimer v. Clunie, 142 Cal. 
313, 75 P 899; Smith v. Chicago Sani- 
tary Dist., 260 Ill. 453, 103 NE 254; 
Over v. Dehne, 38 Ind. A, 427, 75 NE 
664, 76 NE 8838; State Nat. Bank v. 
Levy, (Mo. A.) 125 SW 542. i 

[a] Committee on agriculture.— 
Gatling v. Newell, 9 Ind. 572. f 

[b] The report of a grand jury 
calling attention to the unsafe con- 
dition of a theatre is hearsay, the 
grand jury having no jurisdiction 
over private property. Oppenheimer 
v. Clunie, 142 Cal. 313, 75 P 899. 

{c] An annual report of the United 
States geological survey, not shown 
to have been based on measurements 
or officially authenticated, is hearsay 
and inadmissible. Smith v. Chicago 
Sanitary Dist., 260 Ill. 453, 103 NE 
254 


68. U.S.—Cook v. U. S., 138 U. S. 
157, 11 SCt 268, 34 L. ed. 906; Naftz- 
ger v. U.S., 200 Fed. 494, 118 CCA 598. 

Ill.— Hopkins v. Chicago City R. 
Woh 78 T11, 2A; 656: 

Iowa.—Michalek v. Modern Broth- 
erhood of America, 179 Iowa 33, 161 
NW 125. 

Md.—United Surety Co. 
mers, 110 Md.95, (2 Ag td. 

Mich.—Goosen vy. Packard Motor 
Car Co., 174 Mich. 654, 140 NW 947. 

N. Y.—Stetson v. Stetson, 146 
NYS 245. 

Tex.—San Antonio Light Pub. Co. 
v. Lewy, 52 Tex. Civ. A. 22, 113 SW 
574. 

Wash.—Dunkin vy. 56 
Wash. 47, 105 P 149. 

{a] Patrolman.—In a personal in- 
jury action the report of a patrol- 
man who was sent to the scene of 
the accident after it had happened 
was properly excluded. Goosen v. 
Packard Motor Car Co., 174 Mich. 
654, 140 NW 947. 

{b] Ambulance doctor.—In a per- 
sonal injury action, a report made by 
an ambulance doctor on the night of 
the accident is properly excluded, 
where the doctor is called as a wit- 
ness. Hopkins v. Chicago City R. Co., 
178 Ill. A. 656. 

{c] The certificate of the medical 
examiner showing the condition of an 
applicant for a pension is inadmissi- 
ble as hearsay in an action for per- 
sonal injuries sustained by the ap- 
plicant. Dunkin v. Hoquiam, 56 
Wash. 47, 105 P 149. ' 

{d] Statement of evidence.—A 
statement purporting to be signed by 
a United States commissioner and 
made under his official seal, recit- 
ing certain evidence given before 
him, cannot be considered as evi- 
dence in a divorce action, even if the 
facts contained therein were relevant. 
Stetson v. Stetson, 146 NYS 245. 

69. U. S.—Glenn v. Liggett, 47 
Fed. 472 [rev on other grounds 51 
Fed. 381]. 

Ill.—Supreme Council, C.K. & L. A. 
v. O’Neill, 108 Tll. A. 47. 

Kan.—St. Louis, etce., R. Co. v. Mad- 
dox, 18 Kan. 546. : : 

Mich.—Diel v. Kellogg, 163 Mich. 
162, 128 NW 420. 

Mont.—Lynes v. Northern Pac. R. 
Co., 43 Mont. 317, 117 P 81, AnnCas 
1912C 188. 

Okl.—Lash v. Ten Eyck, 157 P 924. 

* Tex.—Chicago, etc., R. Co. v. Ris- 


“~ [22 C.J.—12] 


v. Sum- 


Hoquiam, 


a collision, 


ley, 55 Tex. Civ. A 66, 119 SW 897. 

Vt.—Spinney v. Hooker, 102 A 53; 
Griffin v. Boston, ete., R. Co., 87 Vt. 
278, 89 A 220. 

[a] — Illustration.—A monthly re- 
port of a branch of a mutual benefit 
society is not competent evidence of 
a nonpayment of assessments, if any 
were made, as the failure to pay may 
be shown by the financial officer to 
whom payment should have been 
made. Supreme CouncilC. K. & L. A. 
v. O'Neill, 108 Ill. A. 47. 

[b]_ Treasurer.—Glenn v. Liggett, 
47 Wed. 472 [rev on other grounds 51 
Fed. 381]. 

{c] Voluminous reports to the 
state railroad commission from and 
purporting to be the act of a rail- 
road company, through its auditor, 
whose handwriting was recognized by 
@ witness, were presumptively made 
in obedience to Rey. St. (1895) art 
4571, authorizing the commission to 
require the information contained 
therein, and hence a witness could 
testify to their contents as against 
an objection that his testimony was 
hearsay. Chicago, etc., R. Co. v. Ris- 
ley, 55 Tex. Civ. A. 66,119 SW 897. 

[d] Corroboration.—In an action 
by an engineer for injuries received 
by jumping from his engine to avoid 
evidence by an expert 
witness that, by the use of the air 
brakes with which his train was 
equipped, plaintiff could have stopped 
the train before the collision occurred 
was introduced, and tables prepared 
by the company manufacturing the 
air brakes to show the power of the 
brakes to control trains, offered as 
corroborative of the expert’s opinion 
and as original evidence, were admis- 
sible and not objectionable as irrele- 
vant and hearsay. Lynes v. Northern 
Pac. R. Co., 43 Mont. 317, 117 P 81, 
AnnCas1912C 183. 

70. -U. S.—Crease v. Parker, 6 F. 
Cas. No. 3,376, 1 Cranch C. C. 448. 

Ill.—Chicago, etc., R. Co. v. Wil- 
lard, 111) 111 A. 225. 

Miss.—lIllinois Cent. R. Co, 
Langdon, 71 Miss. 146, 14 S 452. 

Mo.—State v. Sutton, 64 Mo. 107; 
Stockwell Co. v. Union Pac. R. Co., 
(A.) 182 SW 829; Hoskins v. Mis- 
souri Pac. R. Co., 19 Mo. A. 315. 

N. Y.—Mcllhargy v. Chambers, 117 
IN. Yn 632, 23 NE! 561. 

R. I.—Nock v. Lloyd, 32 R. I. 313, 


Vv. 


79 A 832. 
S. C.—Trimble v. Carlisle, 103 S. 
C. 411, 88 SE 28. 


Tex.—International, ete., R. Co. v. 
Startz, 97 Tex. 167, 77 SW 1; Baker 
v. Holman, (Civ. A.) .196 SW. 728; 
Eastern Texas R. Co. v. Daniel, (Civ. 
AS), 138) SW. 50632 E ti Worth, Cete. oi: 
Co. v. Cauble, 41 Tex. Civ. A. 348, 91 
SW 244; Texas, etc., Co. v. Scott, (Civ. 
A.) 86 SW 1065; Gulf, etc., R. Co. v. 
Baugh, (Civ. A.) 42 SW 245. 

Utah.—Baird v. Denver, etc., R. Co., 
49 Utah 58, 162 P 79. 

71. Hart-Parr Co. v. Barth Mfg. 
Co., 249 Fed. 629, 161 CCA 539; Nock 
v. Lioyd, 32 R. I. 313, 79 A 832. 

72. St. Louis Southwestern R. 
Co. v. McLeod, (Tex. Civ. A.) 115 
SW 85. ; 

73. Ramseyer v. Dennis, (Ind.) 
116 NE 417, 119 NE 716; Melancon v. 
Phoenix Ins. Co., 116 La. 324, 40 S 
718. 

74, Conn.—British American Ins. 
Co. v. Wilson, 77 Conn. 559, 60 A 293. 

Ga.—Printup v. Mitchell, 17 Ga. 
558, 68 AmD 258; Hornsby v. Jensen, 
12 Ga. A. 696, 78 SH 267. 

Tll.—Central Warehouse Co. v. Sar- 
geant, 40 Ill. A. 438. 

Ind.—Coca Cola Bottling Co. v. In- 
ternational Filter Co., 62 Ind. A. 421, 
PAS INE ies Sa LeltyCyels 

Ky.—Bryan v. Buford, 7 J. J. 
Marsh. 335; Combs v. Brashears, 6 
JM. ovarsi, 631. 7 
Re Rs v. De Lizardi, 4 Rob. 
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done," invoices,’? inventories,’® receipts,“ commer- 
cial reports,’® or books of account ;7® and where the 
form is more fugitive, as in the case of letters,7? 


Me.—hLittlefield v. Cook, 112 Me. 
Sb Ie AM Tai. 

Mass.—Silverstein v. O’Brien, 165 
Mass. 512, 43 NE 496. 

Mo.—Doherty v. Doherty, 154 Mo. 
A. 481, 134 SW 1112; Pritchard v. 
Hooker, 114 Mo. A. 605, 90 SW 415. 

Or.—Caro v. Wollenberg, 83 Or. 
$11; 163. Py 94. 

Ries Cutbush v. Gilbert, 4 Serg. & 

7 VU . 

W. Va.—Bennett v. Bennett, 37 W. 
Va. 396, 16 SE 638, 38 AmSR 47. 

fa] In connection with the re- 
ceiptor’s testimony (1) a receipt may 
be admissible. Littlefield v. Cook, 
112 Me. 551, 92 A 787. (2) Where a 
tax collector had testified to pay- 
ments made to him and giving re- 
ceipts therefor which he identified, 
the receipts, although ordinarily 
hearsay, were properly admitted. 
Littlefield v. Cook, supra. 

[b] Corroboration and fixings’ date. 
—In an action for the price of stone 
blocks, defendant was properly per- 
mitted to introduce a receipted bill to 
fix the date of the transaction and to 
corroborate other evidence. Banks 
v. Warner, 85 Conn, 613, 84 A 325, 

75. Van Deman y. Demos, 64 Fla. 
533, 60 S 342. 

76 U. S—Rosenthal v. McGraw, 
138 Fed. 721, 71 CCA 277. 

Cal.—San Francisco Teaming Co. v. 
Gray, 11 Cal. A. 314, 104 P 999, 

Conn.—Bucknam vy. Barnum, 15 
Conn. 67. 

Ill.—-Boyd v. Yerkes, 25 Ill. A. 527. 

Iowa.—Boulton y. Goshen First 
Nat. Bank, 46 Iowa 273; Sypher v. 
Savery, 39 Iowa 258. * 

Ky.—Mattingly v. Shortell, 120 Ky. 
Ee SW 215, 27 KyL 426, 8 AnnCas 


BMiss.—Carter v. Catchings, 48 S 


N. H.—Hutchins vy. Berry, 75 N. H. 
416, 75 A 650. 

N. J.—Austrian v. Laubheim, 78 N. 
Ure i Opel ike VCR IS. LAGY 

N. Y.—Shook v. Fox, 126 App. Div. 
565, 110 NYS 951. 

Pa.—Juniata Bank vy, 
Serge. & R. 226. 

Wis.—Minton v. Underwood Lum- 
ber Co., 79 Wis. 646, 48 NW 857. 

{a] Bank depositor’s pass book.— 
Austrian v. Laubheim, 78 N. J. L. 
oe A 226 [aff 80 N. J. 459, 78 A 

77. U. S.—Conard vy. New York 

Atlantic Ins. Co., 1 Pet. 386, 7 L. ed. 
189; Consolidated Grocery Co. v. 
Hammond, 175 Fed. 641, 175 CCA 195; 
Security Trust Co. v. Robb, 142 Fed. 
78, 73 CCA 302; Western Assur. Co. 
v. Polk, 104 Fed. 649, 44 CCA 104; 
Southern Express Co. v. Todd, 56 Fed. 
104, 5 CCA 482. 
_ Ala.—Mobile, etc., R. Co. v. Worth- 
ington, 95 Ala. 598, 10 S 839; David 
v. David, 66 Ala. 139; Pearson v. Dar- 
rington; 32 Ala. 227. 

Ark.—Donaghey v. Williams, 123 
Ark. 411, 185 SW 778; Hstes v. Mer- 
rill, 121 Ark. 361, 181 SW 136; Owen 
vy. Jones, 14 Ark. 502. 

Cal.—Bell v. Staacke, 141 Cal. 186, 
74 P 774, 

Conn,—Coast Central Milling Co. v. 
Russell Lumber Co., Conn. 109, 
89 A 898; Allen’s App., 69 Conn. 702, 
38 A 701, 

D. C.—Moore v. Langdon, 13 D. C. 
127, 47 AmR 262. 

Ga.—Owen v. Groves, 145 Ga. 287, 
88 SE 964; Carrie v. Carnes, 145 Ga. 
184, 88 SH 949; Frank v. Adams, 144 
Ga. 270, 87 SE 3; Aripeka Saw Mills 
v. Georgia Supply Co., 1438 Ga. 210, 
84 SE 455; Hickson vy. Bryan, 75 Ga. 
392; National Council J. O. U. A. M. 
v. Van Giesen, 20 Ga. A. 211, 92 SE 
1022; Johnson County Sav. Bank v. 
Richardson, 9 Ga. A. 466, 71 SE 757. 

Ida.—DePuy v. Peebles, 24 Ida. 550, 
1385 P 264. 

Ill.—Capen v. De Steiger Glass Co., 
TO Seal wi sore LiiNOle CCl tne tte © Oneve 
Cobb, 72 Ill. 148; Hardin v. Gou- 
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postal cards,’® telegrams,’® memoranda,®° diaries,*? 
notices,®? surveyor’s field notes,§* blueprints,** or 
recitals in a deed,®> will,8® or power of attorney.®? 
It is to be observed, however, that written state- 
ments made on the personal knowledge of the writer 
are frequently admitted in cases forming exceptions 
to the hearsay rule,°* or as documentary evidence.®® 


veneur, 69 Ill. 140; U. S. Express Co. 
v. Hutchins, 67 iu. 848; Fisher v. 
Meek, 38 Ill. 92; Staver Carriage Co. 
Vv. American, etc, Mien Con, Losmlll AT 
634; National Steam. Heating COs 
Moulton, 182 Tll. A. 488; Hudson Mfg. 
Co. v. Wishart- Burge ‘Mach. Works, 
177 Ill. A. 301; Kiick v. Boost, 145 caoe 
tee 411; Laughlin v. Inman, 138 Ill. A. 


Ind.—New Amsterdam Casualty 
Co. v. New Palestine Bank, 59 Ind. A. 
69, 107 NE 554; George v. Hurst, 31 
Ind. A. 660, 68 NE 1081. 

Kan.—Simpson vy. Smith, 27 Kan. 


ate 
y.—Glass v. Cundiff, 167 Ky. 760, 
18st Sw 638; Paine v. Kentucky Re- 
fining Co., 159 Ky. 270, 167 SW 375, 
Ann@as1915D 389° Whittaker. v. Mc- 
Queen, 128 Ky. 260, 108 SW 236, 32 
‘KyL 1094; Provident Sav. L. Assur. 
Soc. v. Whayne, 93 SW 1049, 29 KyL 
160; Morton v. Smith, 4 T. B. Mon. 
313; Chelf v. Isaac, 6 KyL 739. 
La.—Ganett v. Morgan, 11 Prob. 
447; Crocker v. Ainslie, 5 Mart 524. 
Me.—Hunter v. Randall, 69 Me. 
183; Capen v. Crowell, 63 Me. 455; 
Sargent v. Wording, 46 Me. 464. 
Md.-—Dimmick v. Hendley, 117 Md. 
458, 84 A 171; Rosenstock v. Tormey, 
$2 Md. 169, 3 AmR 125. 
Mass.—Rice v. James, 193 Mass. 
458, 79 NE 807; Brooks v. Acton, 117 
Mass. 204; Prescott v. Ward, 10 Allen 
2038; Jones v. Stevens, 5 Metc. 373. 
Mich.—Hutchins v. Vinkemulder, 
187 Mich. 676, 154 NW 80; Kovacs v. 
Mayoras, 175 Mich. 582, 141 NW 662; 
Culver v. Smith, 131 Mich. 359, ot 
NW 608; Ziegler v. Henry, 77 Mich. 
480, 43 NW 1018. 
47 Minn. 


Minn.—Peck v. 
398, 50 NW 470. 

Mo.—Howell v. Sherwood, 242 Mo. 
513, 147 SW 810; Hammond v. Bee- 
son, 112 Mo. 190, 20 SW 474: Grant 
v. Grant, 171 Mo. aN on Wy (Fe Sg Sw 673; 
Oak Lawn Sugar Co. v. Sparks Bros. 
Mule Co., 159 Mo. A. 496, 141 SW 
698; Probert v. Girard Inv. Co., 155 
Mo. A, 344, 187 SW 41; Northrup v. 
Colter, 150 Mo. A. 639, 131 SW 364; 
Smith v. Jefferson Bank, 120 Mo. A: 
527, 97 SW 247; Hainmer v. Craw- 
ford, 93 SW 348 

Mont.—In re Colbert, 51 Mont. 455, 
nae EL Oca Uva Ss) iVe Blume, 1 Mont. 

N. J.—Backes v. Movsovich, 82 N. 
J. L. 44, 81 A 497; Duysters v. Craw- 
ford, 69) Nerds ls 614, 55 A. 823. 

Y.—Boschen v. Stockwell, 224 
NE 1728; Peo. v. Fitz- 


N. 
N. Y. 356, 120 
Y. 253, 50 NW 846; 


Snow, 


gerald, 156 N. 
Wolstenholme v. Wolstenhome File 
Mfg. Co., 3 Lans. 457; Hildreth v. 
Shepard, 65 Barb. 2653 Darling v. 
Miller, 54 Barb. 149; Smith v. Mc- 
Arthur, 1 Silv. Sup. 354, 5 NYS 303 
[aff 123 N. Y. 662 mem, 26 NE 750 
mem];Burnham v. Thurman, 34 N. 
Y. Super. 536; Milbank v. Dennistoun, 
23 N. Y. Super. 382; Worley v. Cal- 
culagraph Co., 87 Misc. 309, 149 NYS 
943; Fox v. Arctic Placer Min., etc., 
Co., 173 NYS 708; In re Gurlitz, 172 
NYS 523; Gladium Co., Inc. v. Stand- 
ard Forwarding Co., 172 NYS 487; 
Meteor Auto Tank Co, vy. Brenner, 170 
NYS 9538; Bregstone v. Perlmutter, 
154 NYS 201; Rossitti v. Valente, 127 
NYS 319; Central Bureau of En- 
graving v. Schmidt-Wilckes Electric 
Co., 107 NYS 219; Goldberg v. Wolff, 
10 NYS 544; Clarkson v. Dunning, 4 
NYS 430. 

N. C.—-Morgan v. Royla Ben Soc., 
167 N. C. 262, 88 SE 479; Elgin City 
Banking Co. v. McBachern, 163 N. 
C2333; 79 SE 680; Simmons v. Mann, 
92 ee 12; Churchill v. Lee, 77 N. 
Cc. 5 
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Pa,.—Beach v. Wheeler, 24 Pa. 212; 
Longenecker v. Hyde, 6 Binn. 1; Mor- 
ris v.. Vanderen, 1 Dall. 64, 1 L. ed. 
88; Foehr v. New York Short Line 
R. Co., 40 Pa. Super. 7. 

Porto Rico.—Perez’s Suce. v. Mar- 
guez, 19 Porto Rico 692. Pe 

R. I.—Dakin v. Chiappenelli, 103 
A 964; Hanaford v. Stevens, 39 R. I. 
182, 98 A 209. 

S. C—Carmichael v. Carmichael, 
96 SE 526; Stouffer v. Erwin, 81 S. Cc 
541, 62 SE 843; Graff v. Caldwell, 42 
SlCh is 1098 

Tex.—Byers v. Wallace, 87 Tex. 
503, 28 SW 1056, 29 SW 760; Han- 
rick v. Dodd, 62 Tex. 75; Trevino v. 
Trevino, 54 Tex. 261; Moke v. Fell- 
man, 17 Tex. 367, 47 AmD 656; Bald- 
win v. Drew, (Civ. A.) 195 SW 636; 
Houston Packing Co. v. Griffith, (Civ. 
A.) 164 SW 431; Home Inv. Co. v. 
Strange, (Civ. Ney 152 SW 510; Ft. 
WiortheeetCiwl kay COnny Vs Southern 
Kansas R. ‘Co. (Civ: A.) 151 SW 850; 
Biard v. Tyler Bldg., etc., Assoc., 
(Civ. A.) 147 SW 1168; Newman v. 
Norris Impl. Co., (Civ. A.) 147 SW 
725; New York Mut. L. Ins. Co. v. 
Hodnette, (Civ. A.) 147 SW 615; 
Texas Baptist Univ. v. Patton, (Civ. 
A.) 145 SW 1063; Quigley v. Gulf, 
etc., R. Co., (Civ. A.) 142 SW 633; 


Houston, ba Co. v. Mayes, 44 Tex. 
CivA: ely 97 SW 318; Missouri, etc., 
R. Co. v. Williams, 43 Tex. Civ. A. 
549, 96 SW 1087; Western Union Tel. 
Co. v. Bradford, 41 Tex. Civ. A. 281, 
91 SW 818. 

Vt.— Griffin v eee ge etc., R. Co., 
87 Vt. 278, 89 XK 22 

Wash.—Koloff v. Cnfoase, ete., R. 
Co., 71 Wash. 548, 129 P 398. 

Wis.—Befay v. Wheeler, 84 Wis. 
135, 53 NW 1121; Anderson v. Fetzer, 
75 Wis. 562, 44 "NW 838. 

Alta.—Moffit v. Canadian Pac. R. 

, 2 Alta. L. 483, 11 WestLR 608. 
Capen v. De Steiger Glass Co., 

105 Il. 185. 

79. Ala.—East Tennessee, etc., R. 
oF v. Thompson, 94 Ala. 636, 10 S 

Ark.—Fordyce v. McCants, 51 Ark. 
ae 11 SW 694, 14 AmSR 69, 4 LRA 

Ga.—Blakely Oil, etc., Co. v. Proc- 

etc., Co., 134 Ga. 139, 67 SH 

Til.—Woods v. Toledo, etc., R. Co., 
159 111, A. 209. 

Minn.—Salo v ee etc., R. Co., 


121 Minn. 78, 140 NW 

Mo.—Southern Bank v. Nicho! s 202 
Mo. 309, 100 SW 613. 

Nebr._-Rogers v. State, 97 Nebr. 
180, 149 NW 3:18, LRAi1915B 1125. 

Tex.—International, ete., R. Co. v. 
Startz, 97 Tex. 167, 77 SW 1 [rev 
(Civ. A.) 74 SW 1118]; Providence, 
Washington Ins. Co. v. Owens, (Civ. 
A.) 207 SW 666; Missouri, etc., igen 
Co. v. Williams, 43 Tex. Civ. A. ‘549, 
96 SW 1087; Western Union Tel. 


v, Bradford, 41 Tex. Civ. A. 281, oi 
80. Cal.—Barlow v. Frank, 171 Cal. 


165,'152 P 290. 

Ida. —Hannah v. Vensel, 19 Ida. 796, 
ain Ky sce ala lays 

Ill.— Graham, etc., Transp. Co. v. 
Young, 117 Ill. A. 257. 

lowa.—Monarch Mfg. Co. v. Oma- 
ye ete., R. Co., 127 Iowa 511, 103 NW 


oe Tiinois Cent. R. Co. v. Holt, 
92 SW 540, 29 KyL 1385. 

Mich.—Merritt v. Westerman, 165 
Mich. 535, 181 NW 66. 

Mo.—Traber v. Hicks, 131 Mo. 180, 
32 SW 1145. 

Mont.—Columbus State ens v. 
Erb, 50: Mont. 442, 147 P 61 

N. Y.—Twaddell v. Weidler, 109 
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It has also been held that a document which would 
have served as original evidence of what a petition 
was, if the petition had been lost, cannot be classed 
as hearsay evidence. 

[§ 169] 4. Printed Hearsay. A hearsay state- 
ment does not become competent by reason of the 
fact that it is printed,®! even though it appears in 


App. Div. 444, 96 NYS 90 [aff 186 
N. Y. 601 mem, 79 NE 1117 mem]; 
Ridgeley v. Johnson, 11 Barb. 527; 
Schliep v. Box Board, etc., Co., 70 
Misc. 228, 126 NYS 705; Jacobs v. 
Cohn, 46 Misc. 115, 91 NYS 339. 

poet en Vv. Bley, 15 Or. 429, 15 

Pa.—Galloway v. Ogle, 2 Binn. 468. 

Vt.—Coolidge v. Taylor, 85 Vt. 39, 
80 A 1038. 

{a] Illustration.—Records of daily 
observations of temperature and 
precipitation, voluntarily made by a 
railroad agent and his clerks, and not 
preserved by any requirement of law 
or of the railroad company, nor veri- 
fied by the person making them or 
otherwise, are not admissible to show 
weather conditions. Monarch Mfg. 
Co. v. Omaha, etc., R. Co., 127 Iowa 
511, 103 NW 493 


81. Stabler v. Clark, 155 Mich. 26, 
118 NW 605. 
82. Denver v. Perkins, 50 Colo. 


159, 114 P 484; Newton v., Consoli- 
dated Constr. Co., 184 Mich. 63, 150 
NW 348. 

{a] Accordingly courts have re- 
fused to receive: (1) A notice to a 
city of personal injury. Denver v. 
Perkins. 50° Colo. 159, 114 P 484. 
(2) A notice toa building department 
as to the condition of a structure. 
Newton v. Consolidated Constr, Co., 
184 Mich. 63, 150 NW 348 

83. State v. Dayton Lumber Cas 
(Tex. Civ. A.) 159 SW 391 (field notes 
made by a surveyor calling for lines 
and corners of prior surveys are hear- 
say, unless he was acting in an official 
capacity, and is dead when the evi- 
dence is offered). 

84. Norfolk, ete., R. Co. v. Bell, 
104 Va. 836, 52 SE 700. 

85. U. S.—-Stockley v. Cissna, 119 
Fed. 812, 5 CCA 324. 


Wasice Gee v. Phillips, 140 Ill. 
y.—Engle v. Bond-Foley Lumber 
Co., i73 es 35, 189 SW 1146 
Tex.—League Vv. Williamson, 33 
Tex. Civ. = 647, 77 SW 43 
Va.—Bugg v. Seay, 107 ‘Va. 648, 
60 SE 89, 132 AmSR 877 
[a] Consideration. —Spohr v. Chi- 
cago, 206 Ill. 441, 69 NE 515. 
8s6. Hitt v. Hitt, 150 Mo.. A. 631, 
131 SW 369; Matter of Rossell, 126 
App. Div. 607, 110 NYS 706. 


87. Stuart at Harper, (Tex. Civ. 
A.) 143 SW 7 “ ‘ 


88. See ne “gs _209- 258. 
89. See infra XIX 
90. Blair v. Parr 61 Tex. Civ. A. 


435, 129 SW 870. 

91. Ala.—Nashville, ete., R. Co. v. 
Yarbrough, 194 Ala, 162, 69 S 582. 

Conn.—Johnson County sare pone 
v. Walker, 80 Conn. 509, 69 A 15. 

Fla.—Vaughan’s Seed Store v. 
Stringfellow, 56 Fla. 708, 732, 48 S 
410 f[icit Cyc]. 

Ill.—UlUlrich v. Chicago City R. Co., 
265 Ill. 338, 106 NE 828, AnnCas1916A 


793. 
Mass.—Doherty v. 230 
RR... Cox, 


Mass. 341, 119 NE 863. 
Minn.—Salo v. Duluth, etc., 
121 Minn. 78, 140 NW 188, 190 [eit 
Cyc]. 
Mo.—Brandon v. Atchison, ete. R. 
Co., 134 Mo. A. 89, 114 SW 540. 
Mont.—Stagg vy. St. Jean, 29 Mont, 
zee es PeUA0s 
Y.—Child v. Sun Mut. Ins. Co., 
5 N. Y. Super. 26. 
Okl.—Lawton Rapid Transit R. Co. 
v. Lawton, 31 Okl. 458, 122 P 212. 
Or.—Tate v. North Pac. College, 70 
Or. 160, 140 P 748; Gettins v. Hen- 
nosey: 60 Or. 566, 120 P 369. 
yee 1-—Greenough v. Hazard, 94 A 


Harris, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. , ~ 
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the responsible form of a book,®? and even though 
such book is a treatise by an author of standard 


authority on a scientific subject,?2 


cal treatise.°* A statement in a standard treatise 
is, however, competent where the relevant fact is 
the existence of the statement itself,9° and it has 
been held that a statement by the compiler in the 
preface to a dictionary published in 1850 that he 
had adopted Webster’s dictionary as the basis for 


his own was admissible. 


[§ 170] 5. Composite Hearsay—a. Reputation 
—(1) Matters of General Interest. 
has been suggested that reputation is not a form of 
hearsay but a fact in itself circumstantially rele- 
vant,?* it consists of the general statements of 
members of the community with relation to a par- 
ticular fact, and hence may be regarded as a species 


EVIDENCE 


such as a medi- 


Although it | positively.t 


respect to 


of composite hearsay. It has, however, a higher pro- 


Tex.—Morgan v. Missouri, etc., R. 
Cor of, Texas; 50 Tex. Giv. AS 420) 110 
Sw 978. 

Va.—Norfolk, ete.. R. Co. v. Bell, 
104 Va. 836, 52 SE 700. 

Wis.—Hamachek v. Duvall, 135 
Wis. 108, 115 NW 634. 

[a] This rule has been applied to: 
(1) Newspapers. Nashville, etc., R. 
Co. v. Yarborough, 194 Ala. 162, 69 
S 582; Shafer v. Kansas City R. Co., 
(Mo. A.) 201 SW 611; Child v. Sun 
Mut. Ins. Co., 5 N. Y. Super. 26; Tate 
v. North Pac. College, 70 Or. 160, 
140 P 743. (2) A catalogue. Stagg 
v. St. Jean, 29 Mont. 288, 74 P 740. 
(3) An advertising booklet. Lawton 
Rapid Transit R. Co. v. Lawton, 31 
Okl. 458, 122 P 212. (4) A map or 
plate in the custody of an historical 


society. Greenough v. Hazard, (R. 
I.) 94 A 259. (5) Time tables and 
atlases. Brandon v. Atchison, etc., 


R. Co. 184 Mo. A. 89, 114 SW 540. 

92. Ga.—Myers v. State, 97 Ga. 
76, 25 SE 252. 

Ind.—Hamilton v. Shoaff, 99 Ind. 
§3. 

Kan.—Maier v. Randolph, 33 Kan. 
340, 6 P 625. 

Mich.—Hamilton Provident, etc., 
Soc. v. Northwood, 86 Mich. 315, 49 
NW 37. 

Tex.—Aldenhoven v. State, 42 Tex. 
Cr. 6, 56 SW_ 914. 

[a] Medical directory.—Aldenho- 
ven v. State, 42 Tex. Cr. 6, 56 SW 
914. 

93. Brown v. Newell, 132 App. Div. 
548, 116 NYS 965 [aff_200 N. Y. 501 
mem, 93 NE 1117 mem]; Kreuziger v. 
Chicago, etc., R. Co., 73 Wis. 158, 40 
NW 657. 

94, Cal.—Gallagher v. Market St. 
R. Co., 67 Cal. 13, 6 P 869, 51 AmR 
§80 note. 
Ill.—Bloomington v. Shrock, 110 
Ill. 219, 51 AMR 679; Chicago City R. 
Co. v. Douglas, 104 Ill. A. 41. 

Md.—Davis v. State, 38 Md. 15. 

Mass.—Com. v. Marzynski, 149 
Mass. 68, 21 NE 228; Com. v. Sturti- 
vant, 117 Mass. 122, 19 AmR 401. 

Mich.—Fox v. Peninsular White 
Lead, etc., Works, 84 Mich. 676, 48 
NW 203. 

Miss.—Tucker v. Donald, 60 Miss. 
460, 45 AmR 416. , 

N. C.—Huffman v. Click, 77 N. C. 
55 


Or.—Scott v. Astoria R. Co., 43 Or. 
ee: 72 P 594, 99 AmSR 710, 62 LRA 
43. 


R. I—State vy. O’Brien, 7 R. I. 336. 
Tex.—Gulf, etc. Co. v., Farmer, 
be: ee ae eae BUG Wright v. 
tate, 1A di 
Vt.—Baldwin v. Gaines, 102 A 338. 
Wis.—Kreuziger v. Chicago, etc., R. 
Co., 73 Wis. 158, 40 NW 657. 
Ont.—Brown v. Sheppard, 13 U. C. 
ys, 118) . 
fa] The “United States medical dis- 
pensary” has been excluded. Boehrin- 
ger v. A. B. Richards Medicine Co., 9 
Tex! Civ. A. 284, 29 Sw..508. 
[hb] Admission cannot be secured 
indirectly (1) by asking a_medical 
expert whether extracts read to him 


from such a treatise are accurate 
statements of the facts. Davis v. 
State, 38 Md. 15; Marshall v. Brown, 
50 Mich. 148, 15 NW 55. (2) Nor is 
it an available expedient to attempt 
to corroborate a medical witness by 
showing that such a treatise sustains 
his position. Fox v. Peninsular 
White Lead, ete., Works, 84 Mich. 


676, 48 NW 203; Huffman v. Click, 
TIN. (IC. 55! 
95.' Brown v: Piper, 91 U. S87, 


23 L. ed. 200 (state of the art on an 
issue as to the validity of a patent 
for an invention). 

Independent relevancy generally 
see infra §§ 262-317. 

96. G. & C. Merriam Co. v. Syn- 
dicate Pub. Co., 207 Fed. 515, 518, 
125 CCA 177 [app dism 237 U.S. 618, 
35 SCt 708, 59 L. ed. 1148] (“To re- 
ject such a statement is to refuse evi- 
dence about the truth of which no 
reasonable person should have any 
doubt whatever, because it fulfills 
both the requisites of an exception of 
the hearsay rule, necessity and cir- 
cumstantial guaranty of trustworthi- 
ness”). 

97. Boone v. Purnell, 28 Md. 607, 
92° AmD 713. 

98. See cases infra note 2. 

{a] Private interests involved (1) 
do not operate to exclude evidence of 
reputation otherwise competent. Res. 
v. Bedfordshire, 4 E. & B. 535, 82 ECL 
5oo, 119" Reprint 1965-11 HRE’ 427; 
Morewood v. Wood, 14 East 3°7 note, 
104 Renrint 626. (2) Traditionary 
renutation is evidence of boundary 
between two parishes or manors, al- 
thourh the old rersons deceased mak- 
ing the declarations claimed rights of 
common on the resnective wastes 
which micht be enlarved by such evi- 
dence. Nicholls v. Parker, 14 Hast 
331, 104 Renrint 629. 

99. Medlin v. Wake County Bd. of 
Fducation. 167 N. C. 239, 88 SE 483, 
AnnCas1916F 300. 

{a] Individual expressions of opin- 
ion, however numerous or harmo- 
nious, do not constitute reputation. 
Mettice v. Wilcox, 71 Hwn 485, 24 
aah 1060 [aff 147 N. Y. 624, 42 NE 


[b] How a person “understood” a 
fact to be is not sufficient evidence 
of reputation. Williams v. Taylor, 
1 Bibb (Ky.) 41. 

1. Reid v. Reid, 17 N. J. Ba. 101. 


2. Conn.—Noyes v. Ward. 19 
Conn. 250; Wooster v. Butler, 13 
Conn. 309 


Ga.—McAfee v. Newberry, 144 Ga. 
473, 87 SE 392. ‘ 

Ky.—Williams v. Taylor, 1 Bibb. 
41. 


Md.—Disharoon v. Waters, 114 Md. 
456, 80 A 46. 

N. H.—Jaquith v. Scott, 63 N. H. 
5, 56 AmR 476. Y 

'N. Y.—Peo. v. Way, 119 App. Div. 
344, 104 NYS 277 [aff 191 N. Y. 533 
mem, 84 NE 1117 mem]. 

Okl.—Balch v. State, 164 P 776. 


Or.—Morse v. Whitcomb, 54 Or. 
412, 102 P 788, 103 P 775, 135 AmSR 
832. 


Particular subject matter. 
which the community is interested, and concern- 
ing which reputation has been held admissible, 
are its general rights or liabilities as a whole in 
bridges,® 
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bative value than mere unsworn statements of a 
single person or of a few persons, and indeed state- 
ments on a matter of general interest,®8 which have 
been so uniform, reiterated, and dominant as to 
create a general reputation throughout the commu- 
nity,°® at a time when it was fairly disinterested, 
may well give rise to an inference that the fact is as 
asserted,? and such reputation is accordingly re- 
ceived in evidence when original and primary evi- 
dence to the same effect is not obtainable,? or even 
in corroboration of a witness who states the fact 


Among subjects in 


ferries,® highways,’ public 


Tex.—Missouri, ete, R. Co. v. 
Stearnes, (Civ. A.) 185 SW 646; Con- 
tinental Ins. Co. v. Cummings, (Civ. 
A.) 95 SW 48; Parshall v. State, 62 
Tex. Cr. 177, 128° SW 759; Nelson v. 
State, 1 Tex. A. 41. 

Va.—Ralston v. Miller, 3 Rand. (24 
Va.) 44,15 AmD 704. 

Eng.—Barraclough v. Johnson, 8 

A. & BE. 99, 35 HCL 499, 112 Reprint 
773; Drinkwater v. Porter, 7 C. & P. 
181, 32 ECL 562; Reg. v. Bedfordshire, 
4 EH. & B. 535, 82 BCL 535, 119 Re- 
print 196; Carr v. Mostyn, 5 Exch. 
69, 155 Reprint 30; Brett v. Beales, 
M. & M. 416, 22 ECL 553; Pim v. 
Seen! 6 M. & W. 234, 151 Reprint 
cdo. 
“It has been long held that com- 
mon or general reputation may be 
received concerning a matter in 
which the public have an interest, or 
which directly concerns and affects 
the mass of the people of a town or 
locality.” Wilson v. Maddock, 5 Or. 
480, 481 [quot Morse v. Whitcomb, 
54 Or. 412, 102 P 788, 103 P 775, 185 
AmSR 832]. 

fa] Rule criticized.—“I confess 
myself at a loss fully to understand 
upon what principle, even in matters 
of public right, reputation was ever 
deemed admissible evidence. It is 
said, indeed, that upon questions of 
public right all are interested, and 
must be presumed conversant with 
them; and that is the distinction 
taken between public and private 
ricshts: but I must confess I have 
not been able to see the force of the 
principle on which that distinction 
is founded so clearly as others have 
Cone, thourh I must admit its ex- 
istence; and it has not been con- 
troverted in argument to-day, that 
in the case of public rivthts renuta- 
tion is to be received in evidence.” 
Weeks v. Snarle, 1 M. & S. 679, 686, 
105 Reprint 253. 

8. Stevens v. San Francisco, ét¢., 
Ry Co; 100°Cal..554.535: P65: 

fa] When direct proof obtainable. 
—Testimony of a witness that it was 
the reputation in the community that 
aman was boarding at a certain place 
is inadmissible as hearsay. since the 
fact admits of direct proof. Abel v. 
State, 90 Ala. 631, 8 S 760. 

4. Rizer v. James, ‘26 Kan. 221 
(existence of partnership). 

5. Ree. v. Bedfordshire, 4 BE. & B. 
585, 82 ECL 535, 119 Reprint 196, 11 
ERC 535. 

6. Pim v. Curell, 6 M. & W. 234, 
151 Reprint 395. 
eae Conn.—Noyes v. Ward, 19 Conn. 

N. H—Jaquith v. Scott, 63 N. H. 
5, 56 AmR 476. 

Or.—Morse v. Whitcomb, 54 Or. 
412, 102 P 788, 103 P 775, 185 AmSR 


832. 
R. I.—Hampson v. Taylor, 15 R. 
TASS) SHAS 31, (233 As TS 26 
Va.—Ralston v. Miller, 3 Rand (24 
Va.) 44, 15 AmD 704. 
Eng.—Barraclough v. Johnson, 8 
A. & H. 99, 35 ECL 499, 112 Reprint 
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landings,® profits & prendre,® and free warrens;?° the 
existence of general customs! or rights of com- 
mon ;?? liability to pay tolls;?* the fact of municipal 
incorporation ;'* and the location of public?® and, in 
many jurisdictions of the United States, of private! 
So also, as the performance of certain 
public or quasi public services is a matter of impor- 
tance to the community, the fact that a designated 
person discharges the duties of an office or occupa- 


boundaries. 


tion of general concern,!’ or of popular interest, 


may be shown by reputation. 


stand in a peculiar position as a matter of quasi pub- 
lie concern,!® and, where the race to which a person 


i336 

8. Drinkwater v. Porter, 7 C. & 
P. 181, 32 HCL’ 562. 

9. Morewood vy. Wood, 14 East 327 
note, 104 Reprint 626; Barnes v. Maw- 
son, 4M. & 8S. ail, 105 Reprint 30. But 
see Blackett v. Lowes, 2 M. & S. 494, 
105 Reprint 465 (holding that profit 
& prendre in alloidal lands cannot be 
shown by reputation). 

10. Carnarvon v. Villebois, 13 M. 
& W. 313, 153 Reprint 130. 

Reutkemeier v. Nolte, 179 
Towa 342, 161 NW 290, LRA1917D 
273; Wall v. Melton, (Tex. Civ. A.) 
94 SW 358; Doe v. Sisson,-12 Hast 62, 
104 Reprint 25; Carr v. Mostyn, 5 
Exch. 69, 155 Reprint 30; Barnes v. 
Mawson, 1 M. & S. 77, 105 Reprint 
30; Carnarvon vy. Villebois, 13 M. & 
iWemee ton hos pe De 130; Stead v. 
Heaton, Amys 669, 100 Reprint 1235. 

[a] A i ne set up in explana- 
tion of a contract must be shown by 
direct testimony, and not hy reputa- 
tion. Standard Paint Co. v. San 
Antonio Hardware Co., (Tex. Civ. A.) 
136 SW 1150. 

12. Dunraven v. Llewellyn, 15 Q. 
B. 791, 69 ECL 791, 117 Reprint 657, 
11 ERC 419; Davies v. Lewis, 
Chit. 535, 18 ECL 774; Pritchard v. 
Powell, 10 Jur. 154; Weeks v. Sparke, 
1M. & S. 679, 105 Reprint 253. 


13. Brett v. Beales, M. & M, 416, 
22, HCL 553. 
14. Dillingham y. Snow, 5 ree ss. 


547; Bow v. Allenstown, 34 N. Hy, 351, 
69 ‘AmD 489; New Boston v. Dun- 
barton, 15 N. H. 201; Londonderry v. 
Andover, 28 Vt. 416. 

Neville, 25 Cal. 


peers Cal.—Lay v. 

Dak.—McCall v. U. S., 1 Dak. 320, 
46 NW 608. 

Mass.—Drury v. Midland R. Co., 
127 Mass. 571. 

Tex.—Cox vi State, 41 Tex. 1. 

Wash.—Inmon v. Pearson, 47 
Wash. 402, 92 P 279. 

Eng.—Nicholls v. Parker, 14 East 
331, 104 Reprint 629. 


[al Boundary of territory.—Mc- 
call v. U. S., 1 Dak. 320, 46 NW 608. 
[b] County poundary.—Lay Vv. 


Nebell, 25 Cal. 545; Drury v. Midland 
R. Co., 127 Mass..571; Cox v. State, 
41 Tex. 1; Nelson v. State, 1 Tex. A. 


{c] Manor boundary.—Doe v. Slee- 
man, 9 Q. B. 298, 58 ECL 298, 115 Re- 
print 1287. 

[ad] Parish boundary.—Plaxton v. 
Dare, 10) Bers OF TE 2 WC hss) 109 
Reprint 359. 


[e] Watercourse.—Where a _ large 
watercourse forms part of the 
boundary, its location may be shown 


by reputation. Ford v. Lacy, 2 F. & 
FB, 354. 


16. See Boundaries § 310. 
17. Smay v. Smith, i Penr. & W. 


(Pa.) 1; Holt v. Jarvis, Draper ~(U: 
Cc.) 190. 
fa] Deputy sheriff—Holt v. Jar- 


vis. Draper (U. C.) 190 
Survevor.—Smay v. Smith, 1 
Penri& W. (Pa.)) 1. 
18. Taylor v. Horsey, 5 Del. 131; 
Allen v. Halsted, 39 Tex. Civ. A. 324, 
87 SW 754. 


[a] Negro trader.—Taylor v. Hor- 
sey. 5 Del. 1: 
[b] Military service.—Allen  v. 


EVIDENCE 


[§ 171] 
Interest. 


(2) 


euated, 39 Tex. Civ. A. 324, 87 SW 
754 
19. See supra §§ 97-105; infra § 219. 
fa]. Where question of crime in- 
volved.—Proof of paternity cannot 
be made by evidence of its notoriety 
or general acceptance as a fact, where 
the establishment of such relation- 
ship will convict the parents of crim- 
inal: conduct. Stephens v. Richard- 
son, 189 Ala. 360, 66 S 497. 

20. Gilliland v. Buncombe County 
Bd. of Education, 141 N. C. 482, 54 
SE 413; Stewart v. Profit, (Tex. Civ. 
A.) 146 SW 5638. 

21. Boone v. Purnell, 28 Md. 607, 
626, 92 AmD 684. See also Marriage 
[26 Cyc 888]. 

22. U. S.—Hinds v. Keith, ‘57 Fed. 
10, 6 CCA a Bennett v. Adams, 3 
BisCasiiNo. 1,316) 2aCranth, CC, 551, 

Ala.—Busbee v. Thomas, 175 Ala. 
423, 57 S 587; Ramsey v. Smith, 138 
Ala. 338, 35 S 325; Schlaff v. Louis- 
ville, etc., R. Co., 100 Ala. 377, 14 S 
105; Hooper v. Dorsey, 5 Ala. A. 463, 
58 S°951. 

Ga.—Carrie v. Cumming, 26 Ga. 
690; Foster v. Brooks, 6 Ga. 287. 


Iowa.—Cobleigh v. McBride, 45 
Towa 116. 
Me.—Boies v. McAllister, 12 Me. 


308. 
(Mass. .—Goddard v. Pratt, 16 Pick. 


Minn.—Chalmers v. 
22 Minn. 305. 

Miss.—Rosetto v. Bay St. Louis, 
97 Miss. 409, 52 S 785. 

Mo.—Thompson v. Ish, 99 Mo. 160, 
12 SW 510, 17 AmSR 552s Council v. 
St. Louis, etc., R. Co., 123 Mo. A. 432, 
100 SW 57. 

Nebr.—Hinckley v. Jewett, 86 Nebr. 
464, 125 NW 1086. 

N. H.—Heath v. West, 26 N. H. 19. 

N. M.—McRae v. Cassan, 15 N. M. 
#28 448 P 574. 

Y.—Long v. Taylor, 29 Hun 127; 
Boers v. Caswell, 8 HowPr 75. 
Pore C.—Cox v. Brookshire, ZG ONG: 

Pa.—Pidcock v. Potter, 68 Pa. 342, 
8 AmR 181; McCullough v. Montgom- 
ery, 7 Serge. & R. 17. 
hee ees v. Reynolds, 1 Heisk. 
Tex.—McKinney v. Bradbury, Dall. 
aa Nations v. Love, (Civ. A.) 26 SW 


[a] The reputation of a quarry 
from which certain slate was taken 

was held incompetent evidence of its 
quality. Chalmers vy. Whittemore, 22 
Minn. 305. 

[b] Sale of liquors.—Testimony 
that it was a matter of common re- 
port and public notoriety that intoxi- 
cating liquors were sold by defend- 
ant is hearsay and inadmissible. 
Cobleigh v. McBride, 45 Iowa 116. 

_{e] Suicide—A fraternal benefi- 
ciary association, seeking to defeat 
@& recovery on a certificate on the 
ground of the suicide of the mem- 
ber, may not show a general belief of 
bvstanders and public officials, that 
the member had committed suicide. 
Scott v. Sovereign Camp W. W., 149 
Iowa 562, 129 NW 302. 

[ad] Contract to marry.—The gen- 
eral understanding in the community 
in which the parties reside is inad- 
missible to establish a contract to 


Whittemore, 


special or limited 
tation cannot be received. 22 
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belongs is in issue, proof of general reputation is 
competent.2° Marriage also has been treated as a 
matter of public interest, provable in part by gen- 
eral reputation.?+ 


Matters of Special or Limited 


Where the fact involved is of only 


evidence or repu- 
Among the facts 


interest, 


which are within this rule are the habits 
st,8 | or idiosynerasies of individual members’ of 
Facts of genealogy | the community in business or social life;?% 


their position in the community ;** their financial,”® 


marry. Hinckley v. Jewett, 86 Nebr. 
464, 125 NW 1086. 

23. U.S.—Hinds v. Keith, 57 Fed. 
10, 6 CCA 281. 

Ala.—-Stewart v. McMurray, 82 Ala. 
269, 3, S. 4%; Central, R.,:ete:,),Co. Vv: 
Smith, 76 Ala. 572, 52 AmR 353; Mos- 
ser v. Mosser, 32 Ala. 551. 

Cal.—Stevens v. San _ Francisco, 
ete., R. Co., 100 Cal. 554;.35 P 165. 

Conn.—Bradbury v. Bardin, 34 
Conn. 452. 

Ga.—Carrie v. Cumming, 26 Ga, 690. 

Ky.—Clark v. Com., 111 Ky. 448, 63 
SW 740, 23 KyL 1029. 

Leas _—Medley v. Williams, 7 Gill & 


Mich.—Campau v. Dewey, 9 Mich. 
aed Stockton y. Williams, 1 Dougl. 


Mo.—Strother v. Rice a 166 
Mo. es 364,148 SW 98 
N. H.— Wendell v. pe 45 N. H. 


349. 
N. J.—Smith v. Prudential Ins. Co., 
au J. L. 4£9, 85, A 4190, 43 RANS 
N. Y.—Long v. Taylor, 29 Hun 127. 
aoe C.—Cox v. Brookshire, TG INE. 
Ss.  aeraunstes v. Catoe, 68 S.C. 
470, 47 SE 71 
Tex.—St. Lovie: Cte.5, o Reo Go. ae 
Smith, 34 Tex. Civ. A. 612, 79 SW 340. 
W. Va.—State v. Evans, 33 W. Va. 


417, 10-SE 792. 

Wis.—McGoon v. Irvin, 1 Pinn. 526, 
44 AmD 409. 

[a] Unprofessional conduct of a 
oo .—Bradbury v. Bardin, 34 Conn. 

[b] Taking of had ot oie v. 
Brookshire, 76 N. C. 

[ec] Good Woe tekeepttnee Donk Vv. 
erie 29 Hun 127. 
rie v. Cumming, 26 Ga. 690. 

[e] Intemperance. — Stevens 
San Francisco, ete. R. Co., 100 Cal. 
554, 35 P 165; Smith Vv. Prudential 
Ins. Co. of America, 83 N. J. L. 719, 
85 A 190, 48 LRANS 431. Contra 
Neudeck v. Grand Lodge A. O. U. W., 
61 Mo...A. 97. 

24. See cases infra this note. 

[a] Householder.—Eastman v. Cas- 
well, 8 HowPr (N. Y.) 75; Watter- 
son v. Fuellhart, 169 Pa. 612,. 32 
A 597; eh ecamay Bank v. Rutland, 
33 Vt. 414 

25. U; S—Hinds v. Keith, 57 Fed. 
110, 66 CCA 231 

“Al a.—Stewart v. McMurray, 82 
Ala. 269, 3 S 47; Walker v. Forbes, 
25 Ala.. 139, 60 AmD 498; Lawson y. 
Orear, 7 Ala. 784; Montgomery 
Branch Bank v. Parker, 5 Ala. 731, 

Del.—Downs v. Rickards, 4 Del. 
Ch, 416. 

- Spey v. Bullard, 58 Ga. 


tin. —Graff v. Brown, 85 Til. 89. 
Ind.—Reed v. Thayer, Sings Ths 
Md.—Griffith v. Parks, 32 Md. 1. 
Mass.—Bliss v. Johnson, 162 Mass. 
323, 38 NE 446. 
gahtich: .—Bodine v. Simmons, 38 Mich. 
Minn.—Hahn vy. Penney, 62 Mi 
1a6 4 63 ay 843. % ees 
o.—Conover v. Berdine, 69 
tae 33 ute 496. Me: 
a.—Watterson v. Fuellha 
Pa, 612, 32 A 597. Be ps 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Living in concubinage.—Car- 


ae 


i. ote a 


§§ 171-172] EVIDENCE 
mental,?* or physical?7 condition; facts of 

personal history,?* even where, as in case of the | nity.%® 
ownership*® or possession *° of property, real®! or [§ 172] 


personal,*? or a modus concerning it,?* the matter is 
one in which the community has a degree of interest; 

or the relation, as of agency** or partnership,®> in 
which members of the community stand to each 


Vt.—Middlebury Bank v. Rutland, 
33 Vt. 414 

Eng. —Higham v. Ridgway, 5 East 
109, 103 Reprint 717, 11 ERC 2 

[a] Insolvency ofa Sea ‘may 
be proved by parol evidence of his 
general reputation as to insolvency 
in the community in which he re- 
sides and is known. . Downs v. Rick- 
ards, 4 Del. Ch. 416; Griffith v. Parks, 
32 Md. 1. 

[b] A distinction has been at- 
tempted (1) to the effect that, while 
the rule is that when insolvency or 
other financial condition is directly 
in issue, evidence of reputation is in- 
admissible, but where the fact is 
simply relevant, the evidence is com- 
petent. Graff v. Brown, 85 Ill. 89; 
Holten v. Lake County, 55 Ind. 194. 
(2) But other cases refuse to recog- 
nize such a distinction. Bodine v. 
Simmons, 88 Mich. 682; Angell v. 
Rosenbury, 12 Mich. 241; Burr v. 
Willson, 22 Minn. 206; Nininger v. 
Knox, 8 Minn. 140. 

26. Conn.—State v. Hoyt, 47 Conn. 
518, 36 AmR 89. 

Ga.—Owen v. Groves, 145 Ga. 287, 


88 SE 964.. 

Ind.—Walker v. State, 102 Ind. 
502, 1 NE 856. 

Towa.—Ashcraft v. De Armond, 44 
Iowa 229. 

Mass.—Townsend v. Pepperell, 99 
Mass. 40. 

Mo.—Thompson v. Ish, 99 Mo. 160, 
12 SW 510, 17 AmSR 552. g 

N. C.—State v. Coley, 114 N. C. 
879, 19 SE 705. 

Pa.—Pidcock v. Potter, 68 Pa. 342, 


8 AmR 181. ; : 
Tex.—Knox v. Robbins, (Civ. A.) 
151 SW 1134. 
{a] Sanity or insanity.—State v. 


Hoyt, 47 Conn. 518, 36 AmR 89; 
Brinkley v. State, 58 Ga. 296; Choice 
v. State, 31 Ga. 424; Foster v. *Brooks, 
6 Ga. 287; Walker v. State, 102 Ind. 
502,1 NE 856; Townsend v. Pepperell, 
99 Mass. 40; State v. Coley, 114 N. 
Co 8X97 19 SE 705; Pidcock v. Potter, 
68 Pa. 342, 8 AmR 181; Womble v. 
State, 39 Tex. Cr. 24, 44 SW 827; El- 
ay v. State, 33 Tex. Cr. 86, 24 SW 


89 

tb] Strong mindedness.—Thomp- 
son v. Ish, 99 Mo. 160, 12 SW 510, 17 
AmSR 552. 

27. Mosser v. Mosser, 32 Ala. 551; 
Home Circle Soc. No. 1 v. Shelton, 
(Tex. Civ. A.) 81 SW 84. 

Let Permanent SORE Cae; 
etc., R. Co. v. Johnson, 116 Ill. 206, 
N® 381. 

[b] Hearing.—Union Pac. R. Co. 
v. Hammerlund, 70 Kan. 888, 79 P 
152. 

28. Landers v. Hayes, 196 Ala. 533, 
72 S 106; Middlesworth v. Nixon, 3 
Mich. 425, 57 AmD 136; Litchfield 
Iron Co. v. Bennett, 7 Cow. (N. Y.) 
234; Ferguson v. Wright, TL35 NEC. 
537, 18 SE 691. 

[a] Office holding.—Middlesworth 
v. Nixon, 2 Mich. 425, 57 AmD 136; 
Litchfield Iron Co. v. Bennett, 7 Cow. 
. a 234 

Ala.—Owen vy. Moxon, 167 Ala. 
615, "52 AS 527; Nashville, ete., ARK OOF, 
We Karthaus, 150 Ala. 68oe0 40S. elode: 
Davis v. Arnold, 143 Ala. 228, 39 s 
141; Gcodson v. Brothers, 411i Ala. 
589, 20 S 448; Central R., etc., Co. v. 
Smith, 76 Ala. 572, 52 AmR_ 353; 
Rawles v. James, 49 Ala. 183; Porley 
v. State, 28 Ala. 23; Whitsett v. Slater, 
23 Ala. 626; McCoy v. Odom, 20 Ala. 
502; Moore v. Jones, 13 Ala. 296. 

Ark.—Waldroop v. Ruddell, 96 Ark. 
171, 131 SW 670; Taylor v. McClin- 
tock, 87 Ark. 248, 112 SW 405. 

Cal.—Berniaud  v. Beecher, 76 Cal. 
394,18 P 598 

Conn. Twining v. Goodwin, 83 

-Conn, 500, 77 953, AnnCasi912A 


13 Conn 

Ga.—Heatley v. Long, 135 Ga. 153, 
ate 783; Berry v. Osborne, 15 Ga. 

Ind.—Schooler v. State, 57 Ind. 127. 

Kan.—Kruse v. Fredlum, 96 Kan. 
a8; 152 P6117. 

y.—Arthur v. Humble, 140 Ky. 56, 
136 Sw 958. 

Md.—Dixon v. Dixon, 123 Md. 44, 
90 A 846, AnnCas1915D 616; Johnson 
v. Turner, 22 A 1103; Medley v. Wil- 
liams, 7 Gill & J. 61. 

7 Mass:-—Green v. Chelsea, 24 Pick. 


Mich.—Campau v. Dewey, 9 Mich. 
eau Stockton v. Williams, 1 Dougl. 


Mo.—Spicer v. Spicer, 249 Mo.:582, 
155 SW 832, .AnnCas1914D 238; 
Strother v. McFarland, 166 Mo. A. 
364, 148 SW 988. 

a H.—Wendell v. Abbott, 45 N. H. 

N. M.—Perkins v. Roswell, 16 N. M. 
185, 190,.113 P 609 [cit Cyc]. 

N. C.—Sullivan v. Blount, 165 N. C. 
7, 80 SE 892 

Or.—Wilson v. Maddock, 5 Or. 480. 

Pa.—Sample v. Robb, 16 Pa. 305. 

S. C.—Hiers v. Risher, 54.8.°C. FO 
32 SE 509; Sexton v. Holiis, 26 S. 
231, 1. SE 893. 

S. D.—Stevens v. Deering, 6 S. D. 
200, 60 NW 739. 


845; ae Dist. v. Blakeslee, 


Tenn. —Jones Vv. Jennings, 10 
Humphry. 428. 
Tex.—Kellogge v. Chapman, (Civ. 


A.) 201 SW 1096; Carlisle v. Gibbs, 57 
Tex. Civ. A. 592, 123° SW 216. 

Vt.—Canfield v. Hard, 58 Vt. 217, 
2A 136. 

Va.—Taliaferro v. Pryor, 12 Gratt. 
(538 Va.) 277. 

Wis.—Fowler v. Schafer, 69 Wis. 
23, 32 NW 292. 

En g.—Doe v. Thomas, 14 East 323, 
104 Heprint 625. 

[a] Aliter under statute.—Wilson 
vy. Maddock, 5 Or. 480. 

[b] To show knowledge.—General 
reputation as to the ownership of 
property is admissible on the issue of 
waiver of misrepresentations in rela- 
tion thereto, to prove the knowledge 
of the agent issuing the policy. Con- 
tinental Ins. Co. v. Cummings, (Tex. 
Civ. A.) 95 SW 48. 

30. Ala.—Williams v. Lyon, 181 
Ala, 531, 61 S229; Benje v. Creagh 
A eras 151; Moore v. Jones, 13 ‘Ala. 


Ga. Teecaane v. Whitehead, 121 Ga. 
699, 49 SE 6 

N. i Wendell v. Abbott, 45 N. 
H. 349. 

N. M.—Perkins v. Roswell, 16 N. M. 
185, 190, 113 P 609 [cit Cyc]. 

N. G.-Bland v. Beasley, 140 N. C. 
628, 58 SE 443. 

31. Ala.—Goodson v. Brothers, 111 
Ala. 589, 20 S 443; Moore v, Jones, 
13 Ala. 296. 

Conn.—Twining v. Goodwin, 83 
Conn. 500, 77 A 953, AnnCas1912A 
845. 


Ga.—Berry v. Osborne, 15 Ga. 194. 

Ky.—Arthur v. Humble, 140 Ky. 56, 
130 Sw 958. 

Md.—Dixon v. Dixon, 123 Md, 44, 
90 A 846, AnnCas1915D 616. 

Mass.—Green v. Chelsea, 24 Pick. 
ial 

Mich.—Campau v. Dewey, 9 Mich. 
381; Stockton v. Williams, 1 Doug. 
546. 

Mo.—Spicer v. Spicer, 249 Mo. 582, 
155 SW 832, AnnCas1914D 238. 

N. CG.—Sullivan v. Blount, 165 N. 
c. 7, 80 SE 892; Locklear v. Paul, 163 

C. 338, 79 SE 617. 

oN ek v. Robb, 16: Pa. 305. 

S. C.—Hiers v. Risher, 54 S. C. 405, 


SBE 509. : 
Wis.—Fowler v. Schafer, 69 Wis. 


32 


b. Rumors. 
in probative quality to hearsay as reputation is 
above it; consequently as a rule rumor is not rele- 
vant evidence to prove a particular fact.27 The ex- 
istence of a rumor may, however, be independently 
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other; and residence in a particular place or commu- 


Rumor is as much inferior 


23, 32 NW 292. 

Eng.—Doe v. Thomas, 14 East 323, 
104 Reprint 625. 

[a] Right of way.—Twining v. 
Goodwin, 83 Conn. 500, 77 A 953, 
AnnCasi1912A 845. 

{b] Lack of knowledge.—Such evi- 
dence is inadmissible where offered 
to be given by a witness who never 
was on the land or lived near it. 
auees v. Coryell, 5 Watts & S.. (Pa.) 


32. Ala.—Rawles v. James, 49 Ala. 
183; Corley v. State, 28 Ala. 22; Whit- 
sett v. Slater, 23 Ala. 626; McCoy v. 
Odom, 20 Ala. 502. 

Ind.—Schooler vy. State, 57 Ind. 127. 

Mo.—Strother v. McFarland, 166 
Mo. ~ 364, 148 SW 988. 

S. D.—Stevens v. Deering, 6 S. D. 
200, 60 NW: 739. V6 


Tenn. —Jones v. 
Humphr. 428. 

[a] Gambling. tools.—Schooler v. 
State, 57 Ind. 12 

[b] On the pies hand, on an issue 
as to the ownership of certain cattle, 
evidence that the cattle were gen- 
erally recognized and spoken of in 
the community where they were kept 
as being the property of a certain 
person has been held admissible. 
Drumm-Flato Commn. Co. v. Ger- 
lach Bank, 107 Mo. A. 426, 81 SW 


noes 

3. Perkins v. Roswell, 16 N. M. 
18st 1900113 POs Let Cyc]; Lons- 
dale ¥. "Heaton, Younge 58, 159 Re- 
print 905. 

34 Ala.—Central R., etc, Co. v. 
Smith, 76 Ala. 572, 52 AmR 353; 
Blevins v. Pope, 7 Ala. 371. 

Conn.—Union Trust Co. v. McKeon, 
76 Conn. 508, 57 A 109. 

Mass.—Trowbridge v. Wheeler, 1 
Allen 162. 

N. Y.—Perkins v. Stebbins, 29 Barb. 
523; Henschel .v. Mahler, 3 Hill 132 
[aft 3 Den. 428]. 

Tex.—Mann v. Bell, (Civ. A.) 184 
SW 320; McGregor v. Hudson, (Civ. 
A.) 30 SW 489. 

W. Va.—-Thompson vy. Laboring- 
man’s Mercantile, etc., Co., 60 W. Va. 
42, 53 SE 908, 6 LRANS 311, 

35. Central R.,  ete., Co..v. Smith, 
76 Ala. 572, 52 AmR 353; Humes v. 
O’Bryan, 74 Ala. 64; Goddara v. Pratt, 
L6igebiek: (Mass.)’ 412; White v. 
Whaley, l 'Pex.» Av. Civiy-Casie8) 1013 
Hicks v. Cram, 17 Vt. 449. 

36. East Tennessee, etc., Conny. 
Thompson, 94 Ala. 636, 10 g 380. State 
Bank vy. Seawell, 18 "Ala. 616; Pitts 
v. Burroughs, 6 Ala. 1335 Blue v. 
Peter, 40 Kan. 701, 20 P "442: Fer- 
eucon v. Wright, 13h Note 537, 18 

37. Ala.—Landers v. Hayes, 196 
Ala. 533, 72 S 106; Whitsett v. Slater, 
23 Ala. "626; Donaldson v. Roberson, 
15 Ata. A. 354, 73 S 223. 

Ida.—Gaffney v. Royal Neighbors 
of America, 31 Ida. 549, 174 Pp 1014; 
Miller v. Mullan, 17 Ida. 28, 104 Pp 
660, 19 AnnCas 1107. 

114 Ill. 


Ill.—Johnson v. Johnson, 
Ind.—Milford School Town v. Pow- 


Jennings, 


611, 3 NE 232, 55 AmR 883 


ner, 126 Ind. 528, 26 NE 484. 
Iowa.—Welch v. Norton, 73 Iowa 
721, 36 NW 758. 
Kan.—Blue v. Peter, 40 Kan. 701, 


20 P 442. 

Ky.—Powers v. Com., 114 Ky. 237, 
70 SW 644, 1050, 71 SW 494, 24 KyL 
1007, 1086, 1350. 

Md.—Sprig rx v. Moale, 28 Md. 497, 
92 AmD 698. 


Mass. —Blaisdell v. Bickum, 139 
Mass. 250, 1 NE 281. ; 
Mich.—Cameron v. Royal Neigh- 


bors of America, 197 Mich. 1738, 163 
NW 902. 

Mo.—Griffin v. Griffin, (A.) 193 SW 
614; Bradley v. Modern Woodmen of 
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relevant.38 


[§ 173] ¢. Tradition. 


Although tradition has 
a probative value superior to rumor, it is not deemed 
sufficiently probative to warrant an inference of the 
truth of the fact asserted,®® except where it relates 
to matters of public and general interest.*° 


EVIDENCE 
of Others. 


[§ 174] 6. Knowlege Acquired from Statements 


America, 146 Mo. A. 428, 124 SW 69. 
bon H.—Prescott v. Hayes, 43 N. H. 
N. C.—Barnes v. Atlantic Coast 
Line R. Co., 161 N. C. 581, 582, 77 SH 
855 [cit Cycel; Hopkins v. Hopkins, 
132 N. C. 25, 43 SE 506. 
Pa,—Lancaster County Nat. Bank 
v. Moore. 78 Pa. 407, 21 AmR 24 
Tex.—McLane v. Elder, 
238 SW 757; 3 
Cr. 476, 196 Sw. 524, 525 [eit Cyc]. 
Vt.—Dodge Vv. Stacy, 39 Vt. 558. 
[a] Reason for disappearance.— 
A general rumor or talk affecting the 
reason for the disappearance of an 


insured is not admissible. Lichten- 
han v. Prudential Ins. Co. 191 II. 
A. 412 [foll Kennedy v. Modern 


Wocdmen of America, 243 Ill. 560, 90 
NE 1084, 28 LRANS 481; Johnson v. 
Johnson, 114 Ill. 611, 3 NE 232, 55 
AmR 883]. 

{b] Insanity cannot be shown by 
evidence of rumor. Ashcraft v. De 
Armond, 44 Iowa 229. 

[ce] Quantity of land in tract.—In 
an action for fraudulently misrepre- 
senting the quantity of land in a 
parcel sold by defendant to plaintiff 
by the acre, evidence of common 
rumors concerning the quantity of 
the land, and of street talk about the 
size of the farm, is inadmissible to 
rebut conclusions of fraud arising 
from positive misrepresentations of 
defendant. Starkweather v. Benjamin, 
82 Mich. 805. 

[a] Effect of rumor.—‘‘To permit 
his reason for doing an act, founded 
on. rumor, to be given in evidence 
would be to permit the effect of 
common rumor to be given in evi- 
dence, when the rumor itself would 
be illegal testimony.’’ Governor v. 
Campbell, 17 Ala. 566, 575. 

38. Cooke v. Weed, 90 Conn. 544, 
557, 97 A 765 (action for a conspiracy 
to induce plaintiff to advise against 
adhe purchase of certain land, on the 
ground that the title was defective, 
and then sue him for damages. ‘‘The 
fact that such a rumor prevailed 
among the real-estate dealers in 
Greenwich, in connection with proof 
of Weed’s knowledge of it, was the 
foundation upon which the conspir- 
acy was based, and evidence of its 
existence was properly admitted’’). 

Independently relevant statements 
generally see infra §§ 262-317. 

89; D: C.—Coughlin v. Poulson, 9 


De. Or 3.08; 
Ga.—Luttrell v. Whitehead, 121 
: 21 N. 
Be, PAU 


Ga. 699, 49 SE 691. 
N. Y.—McKinnon v. Bliss, 
Tex.—Houston, ete, R. Co. v. 

Burke, 55 Tex. 323, 40 AmR 808. 


Va.—Cline v. Catron, 22 Gratt. (63 
Va.) 378. 
[a] Family tradition (1) cannot 


be shown as evidence of title to 
land. Kellogg v. Chapman, (Tex. Civ. 
A.) 201 SW 1096; Cline v. Catron, 22 
Gratt. (63 Va.) 378. (2) Nor is it ad- 
missible on a question of posses- 
sion. Luttrell v. Whitehead, 121 Ga. 
699, 49 SE 691. 

Tradition as proof of pedigree see 
infra § 240. 

Tradition as on boundaries see 
Boundaries §§ 514, 5 

40. Wooster v. Butler, 13 Conn. 
309; Bow v. Allenstown, 34 N. H. 
351, 69 AmD 489; McKinnon v. Bliss, 
21 N. Y. 206. 

41. See supra § 167. 

42. U. S.—Davis v. Carnegie Steel 
Co.,. 244 Fed. 931,,157 CCA’ 281, 

Ala.—Sovereign Camp GW. Wee Ve 
Ward, 71 S 404; Sibley v. Smith, 167 
Ala. 158, 52 S 27; Supreme Lodge K. 
ee ubv. (paker. 163. Ala, -FL8 50. "S 


958; Sheppard v. Austin, 159 Ala. 361, 
363, 48 S 696 [cit Cyc]; Ross v. Roy, 
39 S 583; McDonald v. Wood, 118 Ala. 
589, 24 S 86; Payne v. Crawford, 102 
Ala. 387, 14 S 854; Snodgrass v. Cald- 
well, 90 Ala. 819, 7 S 834; Donaldson 
v. Roberson, 15 Ala. A. 354, 73 S 223; 
Plott v. Foster, 7 Ala. A. 402, 62 8 
299. 


54, 143 SW 110; Spencer Lumber Co. 
v. Dover, 99 Ark, 488, 138 SW 985; 
Hamby v. Books, 86 Ark. 448, 111 Sw 
277; Renfroe v. State, 84 Ark. 16, 104 
sw 542; Little Rock, etc., R. Co. v. 
Cross, 78 Ark, 220, 93 SW 981; Little 
Rock, ete., R. Co. v. Allister, 62 Ark. 
1 34 SW 82; Sangster v. Dalton, 
12 SW 202. 

Cal.—Russell v. Brosseau, 65 Cal. 
605, 4 P 648; Van Valkenburgh v. 


Oldham, 12 Cal. A. 572, 108 P 42; 
Miner v. Rickey, 5 Cal. A. 451, 90 P 


Colo.—Persse v. Atlantic-Pacific R. 
Tunnel Co.,'5 Colo. A. 117, 37 P 951. 

Conn.—Turgeon v. Woodward, 83 
Conn. 537,878 %ASh 77. 

Ga.—Richmond Cotton Oil Co. v. 
Castellaw, 134 Ga. 472, 67 SE 1126; 
Moore v. Dozier, 128 Ga. 90, 57 SE 
110; Myers v. State, 97 Ga. 716, 25 SE 
952: Lamar v. Pearre, 90 Ga. Uae eT 
SE 92; Thomas v. Whitehead, 48 Ga. 
587; Atlantic Coast Line R. Co. v. 
Collins, 13 Ga. A. 759, 79 SH’ 946; 
Fain v. Ennis, 4 Ga. A. 716, 62 SE 
466; Evans v. Nail, 1 Ga. A. 42, 57 
SE 1020. 

Tll.—Chicago City R. Co. v. Shaw, 
220 Ill. 532, 77 NE 1389; Chicago, etc., 
R. Co. v. Jennings, 217 Ill. 494, 75 NE 
560; Chicago City R. Co. v. Uhter, 
212 Ill. 174, 72 NE 195; Protection 
L. Ins. Co. v. Foote, 79 Ill. 361; Hal- 
bert v. Louisville, etc., Co., 183 Ill. A. 


483; Mathes v. Chicago City R. Co., 
178 Ill. A. 34; Morrison v. Illinois 
Cent. R. Co., 165 Ill. A. 415; Chicago 


City R. Co. v. Douglas, 104 Ill. A. 41. 
Ind.—Shaughnessey v. Jordan, 184 

Ind. 499, 111 NE 622; Pichon v. Mar- 

tin, 35 Ind. A. 167, 73 NE 1009. 

Iowa.—Knapp v. Brotherhood of 
American Yeoman, 149 Iowa 137, 126 
NW 336; Peck v. Parchen, 52 Iowa 
46, 2 NW 597. 

Kan.—Union Pac. R. Co. v. Ham- 
merlund, 70 Kan. 888, 79 P 152. 

Ky —Rich v. Young, 176 oR 813, 
197 Sw 442; Louisville, ete, R. Co. 
v. Murphy, 150 Ky. 176, 150 "SW 79; 
Fidelity Deposit Co. v. Champion Toe 


Mfg., etc., Co., 138 Ky. 74, 117 Sw 
393; Cleaver v. Louisville, etc., R. Co., 
100 SW 223, 30 KyL 1059; Buffalo 


Coal Creek Min. Co. v. Troendle, 99 
SW 622, 30 KyL 740; New York L. 
Ins. Co. v. Johnson, 72 SW 762, 24 
KyL 1867, 75 SW 257, 25 KyL 438; 
Alexander v. Harrodsburg First Nat. 
Bank, 114 Ky. 683, 71.SW 883, 24 
KyL 1486; Sullivan v. Kuykendall, 4 
KyL 908. 

Me.—State v. Howard, 117 Me. 69, 
102 A 743. 

Md.—Willner v. Silverman, 109 Md. 
341, 360, 71 A 962, 24 LRANS 895 
cit Cyc}; Robinson Vv. Jones, 105 Mad. 
62, 65 A 814; Baumgartner v. Higen- 
brot, 100 Mad. 508, 60 A’ 601; Chelton 
v. State, 45 Md. 564; Baltimore City 
Pass. R. Co. v. McDonnell, 43 Md. 
534; Green v. Caulk, 16 Md. 556. 

Mich.—Dyer v. People’s Ice Co., 
188 Mich. 203, 154 NW 135; Byers v. 
Anderson, 143’ Mich. 178, 106 NW 734; 
Peo. v. Colbath, 141 Mich. 189, 104 
NW 633; Ellis v. Whitehead, 95 Mich. 
105, 54 NW 752. : 

Miss.—Barclay v. Smith, 36 S 449; 
Grangers’ L. Ins. Co. v. Brown, 57 
Miss. 308, 34 AmR 446; 
Houston, 41 Miss. 59. 


Ark.—Shelton v. Shelton, 102 Ark. 


Melius v. 
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[§§ 172-174 


It follows naturally from the rule that a 
witness cannot testify as to what he heard other 
persons say,*! that he will not be permitted to tes- 
tify to facts where his knowledge thereof is derived 
from the unsworn statements of others,42 or even 
where his knowledge is partly based on such state- 


Mo.—State v. Long, 209 Mo. 366, 
108 SW 35; Lynch vy. Chicago, etc., RX. 
Co., 208 Mo. 1,106 SW 68; Lacks v.. 
Butler County Bank, 204 Mo. 455, 102: 
SW 1007; State v. Walsh, 203 Mo. 605, 
102 SW 513; State v. Church, 199:eVios 
605, 98 SW 16; State v. Goddard, 162 
Mo. 198, 62 Sw 697; Brown v. Carson, 
132 Mo. A. 371, 111 SW 1181; Bloom’s 
Sons Co. vy. Haas, ¥300 MosUAt 4228 
108 SW 1078; Beeler v. Perry, 128 Mo. 
A. 234, 107 Sw 1008; Marshall Medi- 
cine Co. v. Chicago, etc., R. Co., 126: 
Mo. A. 455, 104 SW 478; Smith v. 
Jefferson Bank, 120 Mo. ’A. 527%, 97 
SW 247; Dunphy v. St. Joseph Stock 
Yards Co., 118° Mo. A’ 506) 95° SW 
801; Overton v. White, 11.7, Mo. A. 
576, 98 SW 363; Yager v. Bruce, 116 
Mo. A. 473, 93 SW 307. 

Mont.—In re Colbert, 51 Mont. 455, 
1d 3h. epee 

N. Y.—Steinmetz v. Cosmopolitan 
Range Co., 47 Misc. 611, 94 NYS 456; 
Evans v. Deming, 2 NYSt 349. 

N. C.—Sloan v. Sawyer-Felder Co.,. 
1751 WN.) (C.11657, 96 jSEY 395 sBrockry, 
Wells, 165 N. C. 170, 81 SE 130; King 
v. Se ea 137 N. C. 491, 49 SE 955. 

N. D.—Knight v. Willard, 26 N. Du 
140, 143 NW 346.. 

Or.—Gettins v. Hennessey, 60 Or. 
566, 120 P 3869; Goodnough Mercan-. 
eyes v. Galloway, 48 Or. 239, 84 P 
1049. 
Pa.—Scull v. Wallace, 15 Serge. & 


R. aon 

S. C.—Rouss v. King, 74 S. C. 251, 
54 SE 615 

-Tex.—Gulf, etc., R. Co. v. Jackson, 
99 Tex. 348, 89 SW 968; Marks v. 
Williams, (Civ. A.) 192 SW _ 1161; 
Knox v. Robbins, (Civ. A.) 151 SW 
1134; Linger v. Balfour, (Civ. A.) 149 
SW 795; Cathey v. Missouri, etc., R. 
Co., (Civ. A.) 124 SW 217; Carlisle v. 
Gibbs, 57 Tex. Civ. A. 592, 123 SW 
216; Thompson vy. Galveston, ete. R. 
Co., 48 Tex. Civ. A. 284, 106 SW 910; 
Gray v. Fussell, 48 Tex. Civ. A. 261, 
106 Sw 454; Mckeon v. Roan, (Civ. 
A.) 106 SW 404; Walker v. Erwin, 47 
Nex, (Civ.eAs 637, 106 SW 164; Inter- 
national, ete., R. Co. v. Howell, (Civ. 
A.) 105 SW 560 [aff 101 Tex. 603, 111 
SW 142]; Whitfield v. Diffie, (Civ. 
A.) 105 SW 324; Southern Kansas R. 
Co. v. Cox, 47 Tex. Civ. A. 84, 103 SW” 
1122; Gulf, ete., R. Co. v. Craft, (Civ. 
A.) 102 SW 170; Texas R. Co. v. Leg-- 
rett, 44 Tex. Civ. A. 296, 99 SW 176; 
Walker v. Dickey, 44 Tex. Civ. A. 
110, 98 SW 658; International Har- 
vester Co. v. Campbell, 43 Tex. Civ. 
A. 421, 96 SW 93; Sovereign Camp W. 
W. v. Carrington, 41 Tex. Civ. A. 29, 
98 SW 921; Allen v. Anderson, (Civ. 
A.) 96 SW 54; Ross v. Moskowitz, 
(Civ. A.) 95 sw 86; Missouri, ete., R. 
Co. v. Sproles, (Civ, A.) 92 SW "403 


Stephens v. Herron, (Civ. A.) 88 sw 


849; Texas, etc., R. Co. v. Arnett, 40» 
Tex. Civ. A. 76, 88 SW 448; Keith v. 
Keith, 39 Tex. Civ. A. 363, 87 SW 384; 
Kirby Lumber Co. v. Cummings, 39 
Tex. Civ. A. 220, 87 SW 231; St. Louis, 
eter, ReACom vs Gunter, 39 Tex. Civ. A. 
129, 86 SW_ 938; Texas, ete., R. 
Crowley, (Civ. A.) 86 SW 349: Brad- 
shaw v. State, 68 Tex. Cr. 622, 155 SW 


218; Harrrove v. State, 53 Tex. Crs 


541, 110 SW 913; Machen vy. State, 53 
Tex. Cr. 115, 109 SW 126; Henderson 
v. State, 52 Tex. Cr. 514, 107 SW 820; 
Smith v. State, 52 Tex. Cr. 507, 107 


SW 819; Pride v. State, 52 Tex. Cr. . 
441, 107 SW 819; Gorman v. State, 52: 


Tex. Cr. 327, 106 SW 3884; Choice v. 
State, 52 Tex. Cr. 285, 106 SW 3873 
Britain v. State, 52 Tex. Cr. 169, 105 
SW 817; Trinkle v. State, 52 Tex. Cr. 
42, 105 Sw 201; Gorman v. State, 52 
Tex. Cr. 24, 105 SW 200; O’Neal v. 
State, 51 Tex. Cr. 100, 100 SW 9193 
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§§ 174-176] 


ments,** and the rule in this respect is the same, 
although the foundation of the witness’ knowledge 
is hearsay in the composite form of reputation in 
the community,** or in the form of a written or even 
an official statement.*® The rule applies to proof of 
the contents of a lost document,*® and has been fre- 
quently applied to evidence of the value of proper- 
ty.*7 It is considered, however, that knowledge ac- 
quired in the line of official duty or employment is 
not objectionable as based on hearsay.*® 

[§ 175] 7. Acts Based on Hearsay. Where 
conversations are properly excluded because they are 


hearsay, every material act done 


which had its sole origin in the hearsay statements 
made to him, should also be rejected.*9 
[§ 176] 8. Proof as to Character of Evidence. 


Chowning v. State, 41 Tex. Cr. 81, 51 
SW 946; Tippens v. State, (Cr.) 43 
Sw 1000. 

Vt.—Baldwin v. Gaines, 102 A 338. 

Wis.—Vaets v. Utman, 125 Wis. 
265, 104 NW 88; State v. Rosenthal, 
123 Wis. 442, 102 NW 49. 

[a] Testimony as to location of 
lines if based entirely on what the 
witness’ surveyor has told him is 
mere hearsay, and incompetent. Mc- 
eererd v. Wood, 118 Ala. 589, 24 S 


[b] A present conviction of the 
existence of a fact produced by hear- 
say is not competent. Lamar v. 
Pearre, 90 Ga. 377, 17 SE 92. 

43. Hasey v. Boston, 228 Mass. 
§16, 117 NE 827; Patrick v. Howard, 
47 Mich. 40, 10 NW 71; Robeson v. 
Schuylkill Nav. Co., 3 Grant (Pa.) 
186; Texas, etc., R. Co. v. Leerett, 44 
Tex. Civ. A..296, 99 SW 176; Gulf, etc., 
R. Co. v. Garrett, (Tex. Civ. A.) 99 
SW 162; Monk v. State, 27 Tex. A. 
450, 11 SW 460. 

v. Smith, 138 


44, Ala.—Ramsey 
Ala. 333, 35 S 325. 

Tll.— Munford v. Miller, 7 Ill. A. 62. 

Mo.—Phipps v. Markin, (A.) 208 
Sw. 106. q 

N. C.—Hopkins v. Hopkins, 132 N. 
C. 25. 43 SE 506. , 

Tex.—Carlisle v. Gibbs, 57 Tex. Civ. 
A. 592,123 SW 216; White v. Whaley, 
de Dex. A MCiv,, Cas. § 101: 

Vt.—Hicks v. Cram, 17 Vt. 449. 

[a] Knowledge based on mere ru- 
mor is not admissible. Lefeunteum 
v. Beaudoin, 28 Can. S. C. 89. 

455) 6US= Cook Ws Us S% 138sUAs: 
157, 11 SCt 268, 34 L. ed. 906. 

Conn.—Gray v. Mossman, 91 Conn. 
430, 99 A 1062. 

Ill.—Missouri, etc., Coal Co. v. 
Reichert, 119 Ill. A. 148 [aff 231 T11. 
238, 83 NE 166, 121 AmSR 307]. 

Ind.—Coca Cola Bottling Co. v. In- 
‘ternational Filter Co., 62 Ind. A. 421, 
113 NEP 17; 18° feit- Cyc]. 

Ky.—National Concrete Constr, Co. 
v. Duvall, 150 Ky. 192, 150 SW 46; 
Provident Sav. L. Assur. Soc. v. 
Whayne, 93 SW 1049, 29 KyL 160. 

Mo.—Julian v. Kansas City Star 
Co., 209 Mo. 35, 107 SW 496; Allen 
v. St. Louis Transit Co., 183 Mo. 411, 
81 SW 1142; Meriwether v. Quincy, 
ete.,, R. Co., 128 Mo. A. 647, 107 SW 
434: Hammer v. Crawford, (A.) 93 
Sw 348. 

Or.—Goodnough Mercantile Co. v. 
Galloway, 48 Or. 239, 84 P 1049. 

Tex.—Postal Tel.-Cable Co. v. S. A. 
Pace Grocery Co. (Civ. A.) 126 SW 
1172; Patterson v. Gulf, etc., R. Co., 
(Civ. A.) 126 SW 336. 

E Can.—Gagnon v. Prince, 7 Can. S. 


. 386. 

{a] Tllustration.—Where a deputy 
sheriff was asked whether he turned 
over certain property to a trustee in 
bankruptey, his answer, “I did not 
turn it over myself, but the records 
of the office show that it was,” was 
inadmissible as hearsay. Goodnough 
Mercantile Co. v. Galloway, 48 Or. 
239. 84 P 1049. 

46. Paige v. Loring, 18 F. Cas. No. 
10,672, Holmes 275; Nichols v. King- 
dom Tron Ore Co., 56 N. Y. 618; Propst 
. Vv. Mathis, 115 N. C. ‘526, 20 SE 710; 
New York Mut. L. Ins. Co. v. Tillman, 


EVIDENCE 


by the witness 


84 Tex. 31,19 SW 294. 

47. Tully v. Western Union Tel. 
Co., 141 Ill. A. 312; Fountain v. Wa- 
bash R. Co., 114 Mo. A. 676, 90 SW 
393; State v. Nevada Cent. R. Co., 
28 Nev. 186, 81 P 99, 113 AmSR 834; 
Gulf, ete., R. Co. v. Brown, 99 Tex. 
349, 89 SW 971; Gulf, etc., R. Co. v. 
Zimmerman, 99 Tex. 349, 89 SW 971 
[rev (Civ. A.) 86 SW 54]; Gulf, ete., 
R. Co. v. Jackson, 99 Tex. 343, 89 
SW 968 [rev (Civ. A.) 86 SW 47]; 
Texas, etc., R. Co. v. Slator, (Tex. Civ. 
A.) 102 SW 156; Texas, etc., R. Co. v. 
Arnett, 40 Tex. Civ. A. 76, 88 SW 448; 
St. Louis, ete., R. Co. v. Gunter, 39 
Tex. Civ. A. 129, 86 SW 938; Texas, 
ete., R. Co. v. Crowley, (Tex. Civ. A.) 
86 SW 342. 

48. U. S,—Grayson v. Lynch, 163 
U.S. 468, 16 SCt 1064, 41 L. ed. 230. 

Iowa.—Stewart v. Chadwick, 8 
Iowa 463. 

Md.—Buck v. Brady, 110 Md. 568, 
73-A 277, 182 AmSR 459 


ah J.—State v. Powell, 7 N. J. L. 

N. Y.—Hornum v. McNeil, 80 App. 
Div. 637, 80 NYS 728. 

Pa.—Scull v. Wallace, 15 Serg. & 
R.231. 

Tex.—Pecos, etc., R. Co. v. Brooks, 
(Civ. A.) 145 SW 649; Gulf, etc, R. 
Co. v. Funk, 42 Tex. Civ. A. 490, 92 
SW 1032. 

{a] Illustrations.—(1) Knowledge, 
acquired in the discharge of one’s 
duty as administrator, that a certain 
claim or demand belonged to, or was 
set up by, the estate, although not 
sufficient to prove the claim, is not 
hearsay evidence and is admissible. 
Stewart v. Chadwick, 8 Iowa 463. (2) 
Experts in cattle diseases employed 
by the department of agriculture may 
state what districts of Texas are in- 
fected with the cattle fever, although 
they have never visited those dis- 
tricts, the knowledge gained by them 
in the correspondence of the depart- 
ment and in the investigation of such 
diseases as to the places of their ori- 
gin or prevalence not being properly 
hearsay. Grayson v. Lynch, 163 U. 
S. 468, 16 SCt 1064, 41 L. ed. 230. 

{[b] Experiments made by several 
persons.—In an action for being bit- 
ten by a dog, an _ investigation 
whether it had rabies seemed to have 
been scientifically made according to 
the established system in vogue at a 
Pasteur Institute, and all the phy- 
sicians who took part in it testified 
as to their respective parts, making 
a complete chain of investigation, and 
the entries in the record books and 
on a card in relation thereto were 
admitted in connection with their tes- 
timony. It was held that the testi- 
mony as to the result of the experi- 
ments was admissible as against an 
objection that the opinions of the 
witnesses were based on hearsay be- 
cause all the work of making experi- 
ments at the institute was not done 
by one person, but different parts of 
the process of investigation were per- 
formed by different members of the 
staff. Buck v. Brady, 110 Md. 568, 73 
A 277, 132 AmSR 459. 

[c] Train schedule.—Testimony of 
a witness as to the schedule of trains, 
predicated on knowledge derived 
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While it has been asserted that the testimony of a 
witness should not be received unless it first appears 
that he is prepared to testify from his own knowl- 
edge,®° the more generally accepted view is that, 
where the matter in controversy is such that the wit- 
ness may have personal knowledge and it does not 
affirmatively appear that he speaks from hearsay, 
his testimony should be received,*! 
stricken out if it subsequently appears to be objec- 
tionable under the hearsay rule.®? The hearsay qual- 
ity of the witness’ knowledge may sufficiently appear 
from his own statement,°? as where it is sought to 
prove the contents of a lost instrument by a witness 
who can neither read nor write,°* or where a wit- 
ness attempts to state what he ‘‘found out’’®> or 
““understood.’’°® 


subject to be 


Where a witness testified as to 


from the official time card furnished 
by the railroad to the public for its 
guidance with respect to the schedule 
of its trains, is admissible as against 
the objection that the witness had 
no primary knowledge of the subject. 
Western Union Tel. Co. v. O’Fiel, 47 
Tex. Civ. A. 40, 104 SW 406. 

{d] Professional opinion.—In an 
action by an architect’ for services, 
plaintiff’s testimony that a change 
in plans by defendant operated to 
increase the cost was not inadmis- 
sible as hearsay, although it was 
based in part on the statements of 
the contractor. Hornum v. McNeil, 
80 App. Div. 637, 638, 80 NYS 728 
(“The statement was a matter of pro- 
fessional opinion formed in the dis- 
charge of the functions of his em- 
ployment’’). 

49. Louisville,’) etc:, “Ri. (Co... iw 
Murphy, 150 Ky. 176, 181, 150 SW 79 
(“One is equally as inadmissible as 
the other. If a witness could relate 
what he did on the faith of hearsay 
statements the whole of what oc- 
curred might as well be admitted, 
because what could be admitted un- 
der this rule would be equally as 
effective as if there was added to it 
What was excluded’’). 

50. Sylvester v. Ammons, 126 
Iowa 140, 101 NW 782; Peck v. Par- 
chen, 52 Iowa 46, 54, 2 NW 597; Mc- 
Fall v. Chicago, ete., R. Co., 181 Mo. 
A. 244, 168 SW_ 344; Funk, etc., Co., 
v. Bruenn, 142 NYS 291. 

51. Cal.—In re Bell, 157 Cal. 528, 
108 P 497; Russell v. Brosseau, 65 
Cal. 605, 4 P 643. 

Fla.—Stone v. State, 71 Fla. 514, 
71S 634. ; 

Ga.—Brunswick, ete, R. Co. v. 
Hoodenpyle, 129 Ga, 174, 58 SE 705; 
Lamar v. Pearre, 90 Ga. 377, 17 SE 
92; Atlanta Glass Co. v. Noizet, 88 
Ga. 48, 13 SE 833. 

Mich.—Peo. v. Abbott, 116 Mich. 
263, 74 NW 52S. 


Mont.—Ettien v. Drum, 39 Mont. 
34 LOT P Nok: 
C.—Rouss v. King, 74 S. C. 251, 


Ss. 

54 SE 615. 

Tex.—Rosenthal v. Middlebrook, 63 
Tex. 333; Heintz v. O’Donnell, 17 Tex, 
Civ. A. 21, 42 SW 797; Tippens v. 
State, (Cr.) 43 SW 1000; Short v. 
State, (Cr.) 29 SW 1072. 

52. Davis v. Arnold, 143 Ala.228,39 
S 141; Chicago, ete., R. Co. v. Fiet- 
sam, 123 Ill. 518, 15 NE 169; Rooker 
v. Rooker, 83 Ind. 226; Lambert v. 
Hamlin, 73 N. H. 188, 59 A 941, 6 Ann 
Cass 7i8s 

“When a witness gives testimony 
of his own knowledge, and upon cross- 
examination it develops that it was 
mere hearsay, it should be excluded, 
if the motion to exclude relates only 
to the hearsay evidence.” Davis v. 
Arnold, supra. 

53. Norman Printers’ Supply Co. v. 
Ford, 77 Conn. 461. 59 A 499; Lamar 
v. Pearre, 90 Ga. 377, 17 SE 92; West- 


ern Union Tel. Co. v. Hirsch, (Tex. 
Civ. A.) 84 SW 394. 
4. Russell v. Brosseau, 65 Cal. 


5 
605, 4 P 643. 


55. Rosenthal vy. Middlebrook, 63 
TeX, Soo. 
56. Scales v. Desha, 16 Ala. 308; 


Combs v. Combs, 130 Ky. 827, 114 SW 


916 [220.J.] 


certain facts and then added that he was too young 
to remember that now, his explanation rendered his 


testimony hearsay.°? 
Oy SEAL 1S 
Knowledge. 


also knows it from hearsay.®® 
[§ 178] 
Evidence. 


334; Spande v. Western L. Indemn. 
Co. 61 Ore 220 Atle OF 3e122, PSs. 

57. Hardy v. Randall, 173 Ala. 516, 
55 S 997 (occupancy in ejectment). 

58. Atlanta, ete., Air-Line R. Co. 
v. McManus, 1 Ga. A. 302, 304, 58 SE 
258; Ettien v. Drum, 39 Mont. 34, 101 
ges abaya le 

“A witness may know a fact both 
from personal knowledge and from 
hearsay ; in which event the testi- 
mony is admissible.’ Atlanta, etc., 
Air-Line R. Co. v. McManus, supra. 


59. Reeves v. State, 7 Tex. A. 276. 
60. See infra XX, EK. @& 
61. U. S—G. & C. Merriam Co. 


Syndicate Pub. Co., 207 Fed. 515, 195 
CCA 177 [app dism 237 U.S. 618, 35 
Sct 708, 59 L. ed. 1148]. 

Ark.—St. Louis, etc., R. Co. v. Gib- 
son, 113 Ark. 417, 168 Sw 1129. 

Ky.—Fidelity Deposit Co. v. Cham- 
pion Ice Mfg., etc., Co., 183 Ky. 74, 117 
SW 393. 

Me.—Gould v. Smith, 35 Me. 513. 
nak Y.— Furman v. Coe, 1 Cai. Cas. 


Pa.—Caffery v. Philadelphia, etc., 
Re» Co; 260-Pa. 251, 104 A. 2569 [eit 
Cyc]. 

S. C.—-Puryear v. Ould, 81S. C. 456, 
62 SE 863 

Tex.—Dunn v. Epperson, (Civ. A.) 
175 SW 837. 

W. Va.—Peterson v. Ankrom, 25 W. 
Va. 56. 

Wis.—Lacey v. Hanrahan, 165 Wis. 
352, 162 NW 179 

“Under this rule [as to book en- 
tries], however, where the testimony 
of living witnesses cognizant of the 
facts cannot be had, their declara- 
tions, verbal or written, must some- 
times be admitted, when they them- 
selves cannot be called, in order to 
prevent failure of justice.” Bush v. 
Taylor, (Ark.) 207 SW 226, 228. 

62. U. S.—G: & C. Merriam Co, v. 
Syndicate Pub. Co., 207 Fed. 515, 125 
CCA 177 [app dism 23:7 U.S 618; 35 
SCOW708) (59 “ned. 1148s iDavise Vv. 
Louisville Trust Co., 181 Fed. 10, 104 
CCA 24, 30 LRANS 1011. 

Tll.— Hughes v. Eldorado Coal, etc., 
Cor, 19% WAY 2/598 

. 293. 


Mass.—Townsend v. Pepperell, 99 
Base: 40; Barrett v. Wright, Ley Riek: 
SustaaT en v. Williams, Walk. 


i IDex: 


nek Primm v. Stewart, 
rg Que.—Lyons v. Laskey, 5 Montr. Q. 


63. 1 How. St. Tr. 
1271. 

64. Griffith v. Sauls, 77 Tex. 630, 
14 SW 230. 

65. Crouch v. Eveleth, 15 Mass. 
305,-306 (“The cases in which hear- 
say, declarations of parties, and repu- 
tation, have been allowed in evidence, 
are where no better evidence can be 
supposed to exist’’). 

[a] Inthe absence of this element, 
death, unavailability, or incompe- 
tency of the declarant does not render 
hearsay admissible see infra § 180. 


Udall’s Case, 


Hearsay .Additional to Personal 
Testimony as to a fact of which the 
witness swears he has personal knowledge is not 
rendered inadmissible by a further showing that he 


10. Impossibility of Obtaining Other 
While it has been said generally that the 
rule excluding hearsay applies with full force, al- 
though no better evidence is to be found,*® there is 
a considerable tendency to apply, under such circum- 
stances, an analogy to the rule which admits 
ondary evidence when the best or primary evidence 
is lost, destroyed, or inaccessible,°° and to receive 
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[§§ 176-179 


hearsay where it is made apparent that more satis- 
factory evidence of the facts asserted by the de- 
elarant is not available.*t 
where the declarant is dead,°? out of the jurisdic- 
tion,°? or physically unable to testify in court or by 
deposition,®** and the situation presents the further 
element of impossibility of proving the fact in any 


Such a situation arises. 


other way than by his declaration.® 


[i6:91:29 Ilewdil. 


Sec- 


be desirable,®? 


66. U. S.—Updike v. Mace, 194 
Fed. 1001. 

Ala.—O’Neal v. Lovett, 197 Ala. 
628, 738 S 329; Napier v. Elliott, 177 


Ala, 113,.58 S 435; Louisville, ete., R. 
Co. v. Fitzgerald, 161 Ala. 397, 49 S 
860; Barnett v. State, 39 S 778; Pear- 
son v. Darrington, 32 Ala. 227. 

Arle=—St-) Louisy .ete,, BR aCosty; 
Brundidge, 171 SW 859; Crump v. 
Starke, 23 Ark 131. 

Cal._Rulofson v. Billings, 140 Cal. 
452, 74 P 35; Peo. v. Landis, 139) Cal. 
426, oor, 153; In re Welch, 110 Cal. 
605, 42 P 1089. 

Conn.—-Hammond _ v. Hammond 
Buckle Co., 72 Conn. 130, 44 A 25; 
Brown v. Butler, 71 Conn. 576, 42 A 
654; Baxter v. Camp, 71 Conn: 245, 
41 A ‘803, 71 AmSR 169, 42 LRA 514; 
Abel v. Fitch, 20 Conn. 90. 

¥la.—Florida- East Coast R. Co 
Carter, 67 Fla. 335, 65 S 354, anbean 


1916E 1299. 

Ga.—Ray v. Swain, 96 SE 209; 
Drawdy v. Hesters, 130 Ga. 161, 60 
SE 451, 15 LRANS 190; Dozier v. Mc- 
Whorter, 117 Ga. 786, 45 SH 61; Wil- 
liams v. Farmers’ State Bank, 22 Ga. 
A. -656, 97 SH 2498 © 

Ili1.—Peoria Cordage Co. v. State 
Industrial Bd., 284 Ill. 90, 119 NE 
996;-Morris v. State Industrial Bd., 
284 Ill. 67, 119 NE 944, LRA1918B 
919; Greenacre v. Aurora Brewing 


Col, 2007 Tl. “Ay “LOSS fall “276s 111294, 
114 NE 536, LRA1918A 234]; Sher- 
man v. Pavdridge, 17711]. A. 304: 


Chicago, ete., R. Co v. Foster, 46 Ill. 
A. 621. 

Ind.—Morell v. Morell, 157 Ind. 179, 
60 NE 1092; Salem Gravel Road Co. 
v. Pennington, 62 Ind. 175; Hamlyn v. 
Nesbit, 37 Ind. 284; Doe v. Cunning- 
ham, 6 Blackf. 430; Foster v. Honan, 
22 Ind. A. 252, 53 NE 667. 

‘Iowa.—In re Jones, 180 Towa 177, 
106 NW 610; Allbright v. Hannah, 103 
Iowa 98, 72 NW 421. 

Kan.—-Atchison, ete., R. Co. v. Lo- 
gan, 65 Kan. 748, 70 iP "878. 

Ky.—Bonta v. Bonta, 175 Ky. 26, 
193 SW 648; New York L. Ins. Co. v. 
Johnson, 72 SW 762, 24 KyL 1867; 
Alexander v. Harrodsburg First Nat. 
Bank, 114 Ky. 683, 71 SW 883, 24 KyL 
1486; Parker v. Com., 51 SW 573, 21 
KyL 406; Cherry v. Boyd, Litt. Sel. 
Cass I. 

La.—Demarets v. Demarets, 80 S 
240; Bishop v. Mansfield, 80 S 217; 
State v. Robinson, 51 La. Ann. 694, 25 
S 380. 

Md.—Duvall v. Hambleton, 98 Md. 
12, 55 A 481; Port Deposit Jacob 
Tome Ins. v. Davis, 87 Md. 591, 41 A 


166. 

Mass.—Com. v. Felch, 132 Mass. 
22; Lund v. Tyngsborough, 9 Cush. 
36; Welsh v. Barrett, 15 Mass. 380. 

Mich.—Rose v. Lockerby, 116 Mich. 
277, 74 NW 476; Egan v. Grece, 79 
Mich. 629, 45 NW 74. 

Mo.—Townsend v. Schaden, 275 Mo. 
227, 204 SW 1076; State v. Pyscher, 
179 Mo. 140, 77 SW 836; State vy. 
Terry, 172 Mo. 213, 72 SW 513; Strode 
v. Meyer Bros. Drug Co., 101 Mo. A. 
627, 74 SW 379; Obuchon v. Boyd, 
92 Mo. A. 412; Bosard v. Powell, 79 


Death of Declarant. 
the absence of statute providing otherwise, is that 
declarations which are objectionable as hearsay are 
not rendered competent by the fact that the declar- 
ant has died since such declarations were made.°°. 
It has been recognized, however, that an exception 
to the hearsay rule under such cireumstanees would 
and in some jurisdictions such an 


The rule, in 


Mo. A. 184. 

Mont.—State v. Shafer, 22 Mont. 
1 [eb ebb: 

Nebr.—Shold v. Van ‘Treeck, 88 
Nebr. 80, 82, 128 NW 1134 [cit Cyc]. 

Nev.—McLeod v. Lee, 17 Nev. 103, 
28 P 124, 
ae ee H.—Wendell v. Abbott, 45 N. 


N. J. Faas v. Langan, 58 N. J. L. 
6;932: ANS. 

N. Y.—Farmer v. Emigrant Indus- 
trial Sav. Bank, 124 N. Y. 646, 27 
NE 412; Griffin v. Train, 90 App. Div. 
16, 85 NYS 686; Morgan v. Warner, 
45 App. Div. 424, 60 NYS 963 [aff 
162 N. Y. 612 mem, 57 NE 1118 mem]; 
Carney v. Downey, 2 NYSt 707; Gray 
v. Goodrich, 7 Johns. 95. 

N. C.—Raleigh Impr. Co. v. An- 
drews, 96 SEH 1032; Grandin vy. Trip- 
lett, 173 N. C. 732, 92 SE 492; Barker 
y. Massachusetts Mut. L. Ins. Co., 
NESE ON. SC 175,079 USN 1424" eBatie ay. 
Staton, 123 N. C. 45, 31 SE 372. 

Pa.—McCauley v. Imperial Woolen 
Co., 261 Pa. 312, 104 A 617; Hogg v. 
Wilkins, 1 Grant 67; Bonnet v. Deve- 
baugh, 3 Binn. 175; Galloway We Ozie, 
2. Binn. 468. 

S. C.—State v. Allen, 56 S. C. 495, 
35 SE 204; Lynn v. Thompson, 17 
ao os Bae State v. Easterling, 30 S. 
vee: —Day v. McGinnis, 1 Heisk. 

Tex.—International, ete., R. Co. v. 
Boykin, 32° Tex. Civ: A. 72). 74. SW 
93) Morgan v. Butler, 23 Tex. Civ. A. 
470, 56 SW 689; Turner v. Sealock, 
21 Tex. Civ. A. 594, 54 SW 358; Lone 
v. Moore, 19 Tex. Civ. A. 3638, 48 SW 
43; Anglin v. Barlow, (Civ. A.) 45 
SW _ 827; Brown v. Brown, (Civ. A.) 
36 SW 918; Nix v. Cole, (Civ. Any 2:9: 
SW 561; Young v. State, 49 Tex. Cr. 
207, 92 SW 841; Johnson v. State, 
(Cr.) 55 SW 576; Hammel vy. State, 
14 Tex. A. 326. 

Va. re v. Com., 103 Va. 816, 
48 SE 527. 

Wis.—In re Klehr, 147 Wis. 653, 
133 NW 1165. 

Eng.—Dawson v. Dawson, 22 T. L. 
R. 52; Woodward v. Goulstone, abn 
App. Cas. 469; Sugden vy. St. Leon- 
ards,12 2D: 154; Garnons v. Barnard, 
Anstr. 296, 145 "Reprint 878. 

Can.—Gagnon v. Prince, 7 Can. S. 
G@. 386. 

B. C.—Claudet v. Golden Giant 
RSS: Lbs Be (Of ae ; 

nt.—Rose v. Cuyler, 27 U. 
eS wie CQ. 

[a] Declarations of a testator as 
to his intentions with respect to the 
making of his will are inadmissible 
to establish an intent on his part 
to create a trust in favor of a par- 
ticular person. -Undike vy. Mace, 194 
Fed. 1001. 

[b] Statements of a deceased 
grantor are not admissible to show 
nondelivery of a deed. Napier v. 
Elliott, 177 Ala. 1138, 58 S 435. 

67. Sugden vy. St. Leonards, 1 P. 
Ds Hib4, 250, (where Mellish, Ste os 
said: “Tf T’ was asked what I think 
it would be desirable should be evi- 
dence, I have not the least hesitation 
in saying that I think it would be a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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exception has been created by statute.°® In Massa- 
chusetts the statute makes the declarations of a per- 
son since deceased admissible,°® where they were 
made in good faith,”° before the commencement of 
the action,” and on the declarant’s personal knowl- 
edge.’? This statute is held to apply to a written as 
well as to an oral declaration,’® and renders evi- 
dence of such declarations competent, whenever the 
testimony of the decedent to the same effect would 
have been admissible.’ Whether a particular state- 
ment is admissible under the statute is a preliminary 
question for the court to decide.7> In Connecticut 
the statute authorizes the admission of such evidence 
in actions by, or against, the personal representative 
of the deceased declarant.’* This statute is applied 


highly desirable improvement in the 
law if the rule was that all state- 
ments made by persons who are dead 
respecting matters of which they had 
a personal knowledge, and made ante 
litem motam, should be admissible. 
There is no doubt that by rejecting 
such evidence we do reject a most 
valuable source of evidence’’). 

68. See statutory provisions. 


69. Crosby v. Mutual Ben. L. Ins. 
Co., 221 Mass. 461, 109 NE 365; Syl- 
vester v. New York, etc., R. Co., 217 
Mass. 148, 104 NE 437; Polvere v. 


Hugh Nawn Contracting Co., 215 
Mass. 199, 102 NE 334; Randall v. 
Peerless Motor Car Co., 212 Mass. 


3852, 99 NE 221; Gettins v. Kelley, 
212 Mass. 171, 98 NE 684; Marston 
v. Reynolds, 211 Mass, 590, 98 NE 
601; Carroll v.. Boston El. R. Co., 210 
Mass. 500, 96 NE 1040; Newton Cen- 
tre Trust Co. v. Stuart, 208 Mass. 
221, 94 NE 454;,White v. Boston El. 
R. Co., 208 Mass. 193, 94 NE 278; 
Phillips v. Chase, 201 Mass. 444, 87 


NE_755, 131 AmSR 406; Glidden v.. 


U. S. Fidelity, etc., Co., 198 Mass. 109, 
84 NE 148; Randall v. Claflin, 194 
Mass. 560, 80 NE 594; Chaput v. Hav- 
erill, ete., St. R. Co., 194 Mass. 218, 
80 NE 597; Putnam v. Harris, 193 
Mass. 58, 78 NE 747; Hull v. Rein- 
herz, 192 Mass. 52, 77 NE 880; Dick- 
inson v. Boston, 188 Mass. 595, 75 
NE 68, 1 LRANS 664; Nagle v. Bos- 
ton, etc., St. R. Co., 188 Mass. 38, 73 
NE 1019; Hayes v. Pitts-Kimball Co., 
183 Mass. 262, 67 NE 249; Boyle v. 
Columbian Fire Proofing Co., 2 
Mass. 93, 64 NE 726. 

[a] Form of declaration.—‘“‘The 
statute prescribes no formula and we 
know of none as to the grammatical 
form in which the declarations are 
to be expressed by the witness. It 
is sufficient that, however phrased, 
the statements are not mere expres- 
sions of opinion or of inferences, but 
of relevant facts, and they are none 
the less admissible even if accom- 
panied by irrelevant matter which is 
excluded, or where the witness can 
only recall the substance but not 
the exact words of the declarant.” 
Heathcote v. Eldridge, 226 Mass. 168, 
170, 115 NB 251. 

{b] Hearings under the Work- 
men’s Compensation Act are within 
the Massachusetts statute. Pigeon’s 
Case, 216 Mass. 51, 102 NE 932, Ann 
Casi915A 737. 

[ec] Retroactive effect of statute. 
—The statute applies to declarations 
made before it took effect. Hall v. 
Reinherz, 192 Mass. 52, 77 NE 880. 

70. Heathcote v. Hldridge, 226 
Mass. 168, 115 NE 251; Slotofski v. 
Boston El. R. Co., 215 Mass. 318, 102 
NE 417; Marston v. Reynolds, 211 
Mass. 590, 98 NE 601; Carroll v. Bos- 
ton El. R. Co., 210 Mass. 500, 96 NE 
1040; White v. Boston El. R. Co., 
208 Mass. 193, 94 NE 278; Glidden 
v. U. S. Fidelity, etc., Co., 198 Mass. 
109, 114, 84 NE 148; Dickinson v. 
Boston, 188 Mass. 595, 75 NE 68, 1 
LRANS 664. ‘ 

“The assertion made by the plain- 
tiff in his statement that he had made 
such examination and audit is not 
made competent evidence under R. L. 
ec. 175, § 66, by reason of the plaintiff’s 
death before the trial of the case, 
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[§ 181] 


because it does not appear to have 
been offered in evidence under that 
statute, and was not found by the 
judge to have been made in good 
faith, which is made by the statute 
itself one of the conditions precedent 
to its admissibility.” Glidden v. U. 
S. Fidelity, etc., Co., supra. 

71. Slotofski v. Boston El. R. Co., 
215 Mass. 318, 102 NE 417; Carroll 
v. Boston El. R. Co., 210 Mass. 500, 
96 NE 1040; White v. Boston Ei. R. 
Co., 208 Mass. 193, 94 NE 278. 

[a] When action commenced.— 
An action for injuries caused by a 
defective highway is not commenced 
within the meaning of the statute 
by the service of the statutory notice 
of the injury_on the municipality. 
Dickinson v. Boston, 188 Mass. 595, 
75 NE 68, 1 LRANS 664. 

72. Keough v. Boston El. R. Co., 
229 Mass. 275, 118 NE 524; Knapp v. 
Bronson Bldg, Co., 226 Mass. 416, 115 
NE 671; Ames v. New York, etc., R. 
Co., 221 Mass. 304, 108 NE 920; Slotof- 
ski v. Boston El. R. Co., 215 Mass. 
318, 102 NE 417; Marston v. Reynolds, 
211 Mass. 590, 98 NE 601; Carroll v. 
Boston El. R. Co., 210 Mass. 500, 96 
NE 1040; White v. Boston El. R. Co., 
208 Mass. 193, 94 NE 278. 

{a] Opinion.—(i) It is not per- 
missible to show the opinion of a 
deceased physician as to the cause 
of am injury to a person whom he 
treated. Little v. Massachusetts 
Northeastern St. R. Co., 223 Mass. 
501, 112 NE 77. (2) Neither can the 
physician’s opinion of the condition 
of his patient or his professional 
advice be shown. Keough v. Boston 
El. R. Co., 229 Mass. 275, 118 NE 524. 
(3) But when the statement, al- 
though it involves more or less 
opinion, is, in substance, an inference 
of fact from a set of facts observed 
by the declarant which could not be 
described in detail, the statement is 
admissible. Eldredge  v. Barton, 
(Mass.) 122 NE 272. See also infra 
§§ 613-623. 

{b] Statement by decedent as to 
admission.—The statute ‘“‘does not 
authorize the admission in evidence 
of a declaration of a deceased per- 
son that a party to a cause had made 
an admission against his interest.” 
Knapp v. Bronson Bldg. Co., 226 
Mass. 416, 417, 115 NE 671. 

73. Carr v. Dighton, 229 Mass. 
804, 118 NE 525; White v. Boston El. 
R. Co., 208 Mass. 193, 94 NE 278. 

74, Sylvester v. New York, etc., 
R. Co., 217 Mass. 148, 104 NE 437. 

75. McSweeney v. Edison PHlec- 
tric Illum. Co., 228 Mass. 5638, 117 
NE 847; Hasey v. Boston, 228 Mass. 
516, 117 NE 827; Slotofski v. Boston 
El. R. Co., 215 Mass. 318, 102-NE 417; 
Carroll v. Boston El. R. Co., 210 
Mass. 500, 96 NE 1040; Flynn v. 
Coolidge, 188 Mass. 214, 74 NE 342. 

{a] TIllustration.—Where the form 
of the statement leaves it doubtful 
whether it was an assertion of opin- 
ion or of a) fact, it is for court to 
decide in which sense the declara- 
tion was made. Eldredge v. Barton, 
(Mass.) 122 NE 272. 

{b] Basis of decision.—“The re- 
quirements of a preliminary decision 
upon the issues to be determined in 
the. first instance by the presiding 
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to written declarations’? and is held to let in declar- 
ations made by the decedent after the bringing of 
an action against him, the action being continued 
against his personal representative.7® 

[§ 180] 12. Unavailability or Incompetency of 
Hearsay evidence does not become ad- 
_missible by reason of the fact that the declarant has 
left the state,7° or country,®° or is sick,’! or cannot 
be examined,®? or compelled to testify,8? or is in- 
competent as a. witness.*4 
13. Verification of Statements. 
a witness testifies that he has truly stated to a third 
person, from his own knowledge, a fact which he has 
since forgotten, he thereby renders competent the 
testimony of that person as to what the forgotten 


Where 


judge are not and cannot rationally 
be satisfied by the mere perfunctory 
determination of the preliminary is- 
sues of fact without knowledge of 
the substance at least of the prof- 
fered declaration.” MHasey v. Boston, 
228 Mass. 516, 518, 117 NE 827. 

[c] Presumption on appeal.—‘‘Un- 
less the record shows to the con- 
trary, the admission of the evidence 
warrants the inference, that the pre- 
siding judge was _ satisfied of the 
declarant’s good faith.” Heathcote v. 
Eldridge, 226 Mass. 168, 170, 115 NE 
251. To same effect Dickinson v. 
Boston, 188 Mass. 595, 75 NE 68, 1 
LRANS 664. 

76. Wood vy. Connecticut Sav. 
Bank, 87 Conn. 341, 87 A 983; Koskoff 
v. Goldman, 86 Conn. 415, 85 A 588; 
Mulcahy v. Mulcahy, 84 Conn. 659, 
81 A 242; Foote v. Brown, 81 Conn. 
218, 70 A 699; Mooney v. Mooney, 80 
Conn. 446, 68 A 985; Pixley v. Eddy, 
56 Conn. 336, 15 A 758; Hamilton v. 
Lamphear, 54 Conn. 237, 7 A 19. 

[a] Action for death.—Declara- 
tions of a deceased tenant, made to 
her son-in-law, as to repairs, were 
admissible in her husband’s action 
for her death, claimed to have been 
caused by a defective stair rail. Kos- 
koff v. Goldman, 86 Conn. 415, 85 A 


588. 
[b] Declarations of the de- 
cedent’s wife are not within the 


statute. Wood v. Connecticut Sav. 
Bank, 87 Conn. 341, 87 A 983. 

{[c] “This statute applies only in 
favor of those who sue or defend in 
the interest of the estate, either as 
a personal representative, heir, dis- 
tributee, or purchaser by a_ will.” 
Doolan v. Heiser, 89 Conn. 321, 323, 
94 A 354. 

77. Walter v. Sperry, 86 Conn. 474, 
85 A 739, 44 LRANS 28. 

78. Walter v. Sperry, 86 Conn. 474, 
85 A 739, 44 LRANS 28. 

79. Johnson v. State, 59 Ala. 37. 

80. Pearson v. Darrington, 32 Ala. 
227; Brown v. Steele, 14 Ala. 638; 
Cramer v. Nelson, 128 Mo. A. 393, 
107 SW 450; Bradshaw v. State, 68 
Tex. Cr. 622, 155 SW 218; Dixon v. 
Northern Pac. R. Co., 37 Wash. 310, 
79 P 943, 107 AmSR 810, 68 LRA 895, 
2 AnnCas 620. 

81. Gaither v. Martin, 3 Md. 146 
(the fact that a witness was taken 
sick the day previous to the trial 
does not warrant the admission of 
his declarations on the ground of 
necessity). ; 

82. Churchill v. Smith, 16 Vt. 560. 
But see Griffith v. Sauls, 77 Tex. 
630, 14 SW 2380 (where the declara- 
tions of one whose physical condi- 
tion prevented his testifying either 
orally or by deposition were received 
in evidence on a question of ancient 
boundaries). 

82. State v. Yanz, 74 Conn. 177, 50 
A 387, 92 AmSR 205, 54 LRA 780; 
Braddon’s Case, 9 How. St. Tr. 1127. 

84 Ala.—Blann v. Beal, 5 Ala. 
Owe 

Ind.—Weldon v.-State, 32 Ind. 81. 

N. Y.—Peo. v. McGee, 1 Den. 19. 
ee C.—State v. Emory, 51 N. C 

Tex.—Smith v. State, 41 Tex. 352. 

Eng.—Reg. v. Guttridges, 9 C. & 
P. 471, 38 ECL 279. 
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statement actually was.8° The course is the same in 
other cases where the testimony of two witnesses 
is necessary to a complete statement. Thus where 
an interpreter swears that he truly translated cer- 
tain evidence to a court stenographer, the stenog- 
rapher may then swear that he has truly reproduced 
the statements made to him by the interpreter, and 
such minutes may be read to refresh the stenog- 
rapher’s recollection.®® 

[§ 182] 14. Statement of Results. 
rule does not necessarily preclude a witness from 
stating what certain unsworn statements show and, 
assuming them to be correct, what they prove;%’ 
nor is such rule violated by allowing a witness to 
state the results of voluminous facts, or of an in- 
spection of books and papers which cannot con- 
veniently take place in court.®® 

[§ 183] 15. Remote or Collateral Facts. Hear- 
say is sometimes received as proof of remote or 
collateral facts.®® 

[§ 184] 16. Fact of Death. Hearsay evidence 
is usually received to prove the fact of death.®° 

[§ 185] 17. Matters to Be Decided by Judge. 
A strong reason for the exclusion of hearsay is found 
in distrust of the ability of a jury to give the proper 

85. Shear v. Van Dyke, 10 Hun|SW 1081. 


(N. Y.) 528; Hart v. Atlantic Coast 
Line R. Co., 144 N. C. 91, 92, 56 SE 
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“Hearsay testimony is permissible 
in explanation of conduct, or, as in 


os) eer s. 
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weight to an unsworn statement,®2 as only a well 
trained mind can give such a statement any weight 
without grave danger of giving it undue weight. 
This reason is not present where the evidence is ad- 
dressed solely to the judge, to unable him to decide 
matters of fact,9* or to determine as to the exercise 
of discretion,®** and consequently the rule is con- 
siderably relaxed under such circumstances. 

[§ 186] B. Declarations—1. In General. A 
declaration is a species of hearsay, which has been 
defined as a statement made by a party to a trans- 
action, or by one having an interest in the existence 
of some fact, in relation to such transaction.9® So 
far as declarations are admitted in evidence, they 
form an exception to the hearsay rule.®® But it fre- 
quently happens that declarations, while objection- 
able as hearsay, in a broad sense, are subject to an- 
other objection, of itself sufficient for their rejection, 
lying in the fact that they are irrelevant,®7 or they 
lack probative value because of untrustworthiness of 
the declarant.9§ 

[§ 187] 2. Irrelevant Declarations—a. In Gen- 
eral. Where it appears that a statement can have no 
bearing upon the existence of any disputed fact, 
in the absence of additional facts, which are not fur- 

a search of a missing document to: 


admit secondary evidence of its con- 
tents. Bridges v. Hyatt, 2 AbbPr 


559, 12 AnnCas 706 [cit Cyc]; Mares 
v. State, 71 Tex. Cr. 303, 158 SW 1130, 
1132 [cit Cyc]; Gillotti v. State, 135 
Wis. 634, 648, 116 NW 252 [quot 


Cyc]. 

{a] MTlustration.— Where, on the 
trial of an action in which the num- 
ber of loads of hay delivered at a 
particular time was in issue, a wit- 
ness had stated that he could not re- 
member the number of loads, but that 
he knew at the time and ‘had told 
plaintiff, evidence of plaintiff of the 
number that witness had at the time 
told him was admissible. Shear v. 
Van Dyke, 10 Hun (N. Y.) 528. 

[b] Conversation not remembered. 
—Where a witness has no recollec- 
tion of a conversation with plaintiff, 
but testifies that if any conversa- 
tion took place, anything he said to 
plaintiff was true, this does not ren- 
der competent the testimony of plain- 
tiff as to statements which were 
made in an alleged conversation. 
Mallinger v. Sarbach, 94 Kan. 504, 
146 P 1148. 

86. Com. v. Storti, 177 Mass. 339, 
58 NE 1021. 

[a] The interpreter is a necessary 
witness.—Pvidence of what was said 
in its translated form, standing 
alone, is based upon hearsay. State 
v. Noves, 86 Conn. 80, 4 AmR 87; 
State v. Terline, 23 R. IJ 530, 51 A 
204, 91 AmSR 650. 

87. Cal.—San Pedro Lumber Co, 
v. Reynolds, 121 Cal. 74, 53 P 410. 


Iowa.—State v. Brady, 100 Iowa 
191, 69 NW 290, 62 AmSR_ 560, 
36 LRA 693. 


Mo.—Masonic Mut. Ben. Soc v. 
Lackland, 97 Mo. 137, 10 SW 895, 10 
USES 298. 

N. D.—Dowd v. McGinnity, 30 N. D. 
808, 152 NW 524. 

Tex.—Southern Kansas R. Co. v. 
Lockhart, (Civ. A.) 141 SW 127. 

88. Masonic Mut. Ben. Soe v. 
Lackland, 97 Mo. 1387, 10 SW 895, 10 
AmSR 298, 

Opinion evidence as to result of 
complex or collective facts see infra 
§§ 613-623. 

89. Fla.—Alford v. State, 47 Fa. 
1, 36 S 436. 

Ga.—Stamps v. Newton County, 8 
Ga. A. 229, 231, 68 SH 947. 

La.—Justus’ ‘Succ., 47 La. Ann, 302, 

Henderson, 


16 S 841. 
Mich.—MeNitt v. 155 
Mich. 214, 118 NW 974. 
Tex.—Thompson v. State, (Cr.) 89 


——$—$—— 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


this case, for the purpose of identi- 
fying and locating objects referred to 
in the testimony.” Stamps v. New- 
ton County, supra (in an action for 
the death of a child from falling from 
a bridge, testimony of a witness that 
he saw the bridge on the day after 
the accident, and saw a child there 
who has testified at the trial, and 
asked a group of children, including 
such child where the accident had 
happened, whereupon they pointed out 
the place where the child fell off, 
was admissible). 

{al Tllustration.—In an action to 
recover the price paid for beans be- 
cause of fraudulent representations 
as te their kind, hearsay testimony 
that they were not of the character 
represented was admissible, when of- 
fered only to show when plaintiff 
learned that he had been defrauded. 


McNitt v. Henderson, 155 Mich. 214, 
118 NW 974. 

90. See Death § 22. 

91. Wright v. Doe, 7 A. & EB. 313, 
3875, 34 BCL 178, 112 Reprint 488; 
Berkeley’ s Case, 4 ‘Campb. 401, 11 BRC 

92. Mima Queen v. Hepburn, 7 


Cranch (U. S.) 290, 3 L. ed. 348. 

93. Wright v. Doe, 7 A. & BH. 313, 
875, 84 ECL 178, 112 Reprint 488; 
Berkeley’s Case, 4 Camphb. 401, 415, 
11 ERC 310. 

“Where the judges are authorized 
to deal. both with the facts and the 
law, a much larger discretion with 
respect to the reception of evidence 
may not unreasonably be allowed 
than in Courts of common law, 
where the evidence, if received by 
the judge, must necessarily be sub- 
mitted entire to the jury.” Wright 
v. Doe, supra. 

“In Scotland, and most of the Con- 
tinental States, the judges determine 
upon the facts in dispute as well as 
upon the law; and they think there 
is no danger in their listening to evi- 
dence of hearsay, because when they 
come to consider their judgment on 
the merits of the case, they ean trust 
themselves entirely to disregard the 
hearsay evidence, or to give it any 
little weight which it may seem to 
deserve.” Berkeley’s Case, supra. 

94. Bridges v. Hyatt, 2 AbbPr 
449 [aff 16 N. Y. 546]; Granger 
v. Com., 78 Va. 212. 

[a] Search for missing document. 
—The court may rely upon hearsay 
in deciding whether there has been 


449 [aff 16 N. Y. 54617. 

{[b] Determining sentence.—Where 
a defendant has pleaded guilty, and 
is introducing evidence in mitigation 
of sentence, it is proper to admit 
hearsay evidence as to his intentions 
in regard to the commission of the 
crime. Granger v. Com., 78 Va. 212. 
Bouvier L. D. 

See infra §§ 209-258. 

See infra §§ 187-190. 

wee infra §§ 191-208. 
S.—Gunter v. Gunter, 174 

Fed. 933 98 CCA 545; ma Aspe ret v. 

Round, 57 Fed. 467, 6 CCA 428; U. S. 

v. Burr, 25 FE, Cas. No. 14,694. : 

Ala.— Tennessee, SLC), 4 he COteate 
Danforth, 112 Ala. 80, 30'S 502; Evans 
v. State, 109 Ala. 11, 19S 535; Tol- 
bert v. State, 87 Ala. 27, 6 s 284; 
Motes v. Bates, 80 Ala. 382. 

Cal.—Riley v. Martinelli, 97 Cal. 
575, 32 P 579, 33 AmSR 209, 21 LRA 
33; Peo. v. Powell, 87 Cal. 348, 25 P 
481, 11 LRA 75; Peo. v. Griffin, 52 
Cal. 616. 

Del.—White v. Dougherty, 24 Del. 
355, 76 A 609. 

Ga.—Daniel v. Schwarzweiss, 144 
Ga. 81, 86 SE 239. 

Ill— Carter v. nar Oks 152 Ill, 434, 
28 NE 948, 38 NE 66 

Ind.—Allen Cone v. Bacon, 96 
Ind. 31; Good v. State, 61 Ind. 69; 
coed v. State, 57 Ind. 46, 26 AmR 


meat —McClurg v. Brenton, 123 
Towa 368, 98 NW 881, 101 AmSR 323, 
65 LRA 519; Bennett v. Marion, 119 
Iowa 473, 93 NW 558. 

Kan.—Mentzer v. Burlingame, 85 
ose 641, 118 P 698. 

y.—Twyman v. Com., 33 SW 409, 
17 any 1038. 

Me.—Rice v. Perry, €1 Me. 145. 

Md.—Oelrichs v. Artz, 21 Md. 524. 

Mass.—Linnehan v. Matthews, 149 
Mass. 29, 20 NE 453; Framingham 
Mfg. Co. v. Barnard, 2 Pick. 532. 

Minn.—St. Paul Nat. _German- 
American Bank v. Lawrence, 77 Minn. 
282, 79 NW 1016;-80 NW 363; Finch 
v. Green, 16 Minn. 355. 

Miss.— Watts v. Ainsworth, 89 
Miss. 40, 42 S 672, 119 AmSR 700; 
hea Vv. Stewart, 65 Miss. 157, 3. 

Mo.—Leavell v. Leavell, 122 Mo. A. 
654, 99 SW 460; Mulford v. Caesar, 


53 Mo. A. 263. 
Smith, 35 Mont. 


Mont.—Erbes v. 
38, 88 P 568. 
Nebr.—Farmers’ L.& T. Co.v. Mont- 


f 
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nished,? the declaration is rejected as irrelevant. 

[§ 188] b. Declarations Not Connected . with 
Statements are frequent- 
ly rejected as hearsay when the real ground is that 
the declaration has not been sufficiently connected 
with the party to affect him and is consequently ir- 
as so-called admissions by conduct,‘ brib- 
ing witnesses,® compounding crime,® or suppressing 


Party?—(1) In General. 


relevant ;° 
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[§ 189] (2) 


—as by reason 


evidence’—are not sufficiently connected with the 


gomery, 30 Nebr. 33, 46 NW 214. 
ES J.—Peterson v. i Christianson, 68 


L. 392, 56 A 2 
N. Y.—Milbank v. Dennistoun, 23 
N. Y. Super. 382; Shioman v. Frech, 
15 Daly 151, 3 NYS 9 

Pa.—D’ Homergue i Morgan, 3 


Too. 26; Davis v. Collins, 4 Yeates 


C.—State v. Dukes, 40 S. C. 481, 
po “sn a8d; Cathcart v. Gibson, 29 Ss 
‘ Tenn, .—Britton v. State, 4 Coldw. 


Tex.—Olive v. Hester, 63 Tex. 190; 
‘Thompson v. Comstock, 59 Tex. 318; 
Maddox v. Clark, (Civ. A.) 163 Sw 
309; Texas Tract ‘Co. v. Morrow, (Civ. 
A.) 145 SW 1069; El Paso, etc., R. 
Co. v. Landon, (Civ. A.) 124 SW 744; 
aa v. State, 36 Tex. Cr. 76, 35 Sw 

UL pray hea v. Butterfield, 44 
Utah 446, 140 P 757. 

Vt.—Gates v. Moore, 51 Vt. 222. 
Ce ee v. Green, 40 Wis. 

{a] If the statement purports to 
relate to a matter in issue, this is 
Sufficient. JIowa-Minnesota Land Co. 
v. Conner, 136 Iowa 674, 112 NW 820. 

{b] . Estoppel to object.—A party 
cannot complain that evidence is ir- 
relevant, if he has himself opened 
up the inquiry. Van Ingen v. Mail, 
ete., Pub. Co., 14 Mise. 326, 35 NYS 
838 [aff 156 N. Y. 376, 50 NE 979] 
where counsel opened the inquiry on 
e©ross-examination). 

1. Ala.—Rivers v. State, 97 Ala. 
72,12 S 434. 

; see v. Walker, 25 Fla. 149, 

Ky.—Fence v. Com., 51 SW 801, 21 
Baa 500; Wright v. Haddock, 7 Dana 
ae Mass.—Prescott v. Ward, 10 Allen 


Mich. pce v. Ross, 47 Mich. 172, 
10 NW 18 
aise. Ee ircton v. State, 10 S 479. 


J 


N. eye v. Ashley, 18 NYS 413 
{aff 136 N. Y. 645 mem, 32 NE 1015 
mem]. : 


aie .—Johnson v. State, (Cr.) 55 SW 
= eh .—Phelps v. Wilson, 13 U. C. C. 


See also cases supra note 99. 

[a] Nonresidence.—A party, on 
the trial of an issue on the allegation 
that he is a nonresident, offered evi- 
dence of his statements that he re- 
sided at a certain place, where there 
was no other evidence of his being 
there. It was held that the evidence 
was not admissible. cri an v. Had- 
dock, 7 Dana (Ky.) 2 

2. Admissions ot Petraes see 
infra § 489. 

3. U. S.—vVarley Duplex Magnet 
Co. v. Ostheimer, 159 Fed. 655, 86 
CCA 523. 

Ala.—Johnson v. Johnson, 77 S 335. 

Ark.—State Nat. Bank v. Lark, 134 
Ark. 432, 204 SW 101; Foster v. Beid- 
ler, 79 Ark. 418, 96 SW 175. 

Cal.—Wilbur_ v. ite mere Hospi- 
tal Assoc., 27 Cal. T5i, oie 1555 
In re McKenna, 143 Gal. 580, 77 P 461. 

Fla.—Mizell v. Travelers’ Ins. Co., 
44 Fla. 799, 33 S 454. 

Kan.—Hopper v. Sellers, 91 Kan. 
876, 139 P 365; Harris v. Strickler, 
86 Kan. 266, 120 P 343. 

Ky.—Ottley v. Herriford, 161 Ky. 
8, 176 SW 205. 

Md.—Symons v. Allegany County 
Road Directors, 105 Md. 254, 65 A 
1067; Hardy v. Chesapeake Bank, 51 
Md. 562, 34 AmR 325. 

Mass.—Linnehan v. Matthews, 149 
Mass. 29, 20 NE 453. 


Minn.—Enneking v. Woebkenberg, 
88 Minn. 259, 92 NW 9382. 

Nebr.—Bedford v. State, 36 Nebr. 
702, 55 NW 263. 

N. Y.—Adams v. Elwood, 176 N. Y. 
106, 68 NE 126; Rice v. Wisler, 119 
App. Div. 132, 103 NYS 1054; Platt 
v. Hollands, 85 App. Div. 231, 83 NYS 
556; Shidlovsky v. Gorman, 51 App. 
Div. 253, 64 NYS 993; Schwartz v. 
Mechanics’, etce., Bank, 103 NYS 119. 

N. C.—Perkins Vis Brinkley, 133 N. 
C. 348, 45 SE 652; Kelly v. Durham 
Tract. ’Co., 132 N.C. 368, 438 SE 923. 

Tex.—Tel., etc., Co. v. Thompson, 
(Civ. A.) 157 SW 1185; Texas, etc., 
Rs Co. v. Marshall, 57 Tex ‘Give A: 
538, 122 SW 946; Thompson v. Chaf- 
fee, 39 Tex. Civ. 567, 89 SW 285. 

Vt.—St. Tobnenoe v. Waterford, 
Lbe Vit. 692. 

Wash.—MeDonald v. New World L. 
Ins. Co., 76 Wash. 488, 136 P Tee 


ay a —Rose v. Cuyler, (A OM Ue OR MK a 
4. lJIowa.—Leach v. Hill, 97 Iowa 


81, 66 NW 69. 

Kan.—Phrhard v. McKee, 44 Kan. 
715; 25/7 P3193) 

N. D.—Huffman v. Bosworth, 25 N. 
D. 22, 140 NW 672. 

Tex.— Johnson v. State, 42 Tex. Cr. 
298, 59 SW 898; Newton v. State, 41 
Tex. Cr. 610, 56 SW 64; Sanders v. 


State, 31 Tex. Cr. 525, O41 SW 258; 
Maines v. State, 23 Tex. A. 568, 5 
SW 123. 


Vt.—State v. Barron, 37 Vt. 57. 
Admissions by conduct generally 
see infra §§ 353-355. 


5. Newton v. State, 41 Tex. Cr. 
610, 56 SW 64 
6. Mixon v State, 28 Tex. A. 347, 


13 SW 143; whee v. State, 23 Tex. 
A. 199, 4 SW 584. 

7. Maines v. State, 23 Tex. A. 568, 
5 SW 123; State v. Barron, 37 Vt. 57. 

8. Home Bldg., etc., Assoc. v. Mc- 
207. DIM. 661, 275° .NI'569,5. 108 
Munzer v. Stern, 105 
Mich. 523, 68 NW 5138, 55 AmSR 468, 
29 LRA 859; McCormick Harvesting 
Mach. Co. v. Cochran, 64 Mich. 636, 
31 NW 561; Johnson v. Buchanan, 54 
Tex. Civ. A. 328, 116 SW 785. 

9. U. §.—Southern cats ©) Co. v. 
Todd, 56 Fed. 104, 5 CCA 432. 

_hla.—Barker v. Coleman, 35 Ala. 
oO . 

Cal.—Mabb v. Stewart, 147 Cal. 413, 
81 P 1073: Ambrose v. Hyde, 145 Cal. 
555, 79 P 64; Bell v. Staacke, 141 Cal. 
186, 74 P 774 [rev in bane 70 P 472]; 
Frasparey: v. Pope, 1 Cal. A. 374, 82 

Conn.—Dworski v. Lowe, 88 Conn. 
555, 92 A 112. 

Tll.— Stephens v. Collison, 256 Il. 
238, 99 NE 914; Vail v. Rynearson, 
249 Tll. 501, 94 NE 942; Stewart v. 
ea Re 'Co,, 16sr hil A. 652; Mes- 

ter v. Quincy Nat. Bank, 163 Ill. A. 645. 

Ind.—Ellis v. Baird, 31 Ind. A. 295, 
67 NE 960. 

Iowa.—In re Jones, 130 Iowa 177, 
106 NW 610. 

Kan.—Holman v. Raynesford, 3 
Kan. A. 676, 44 P 910. 

Ky. Adams Vv. Button, 156 Ky. 698, 
161 SW 1100; Landy v. Moritz, 109 
SW 897, 33 Kyl 223; Reinhardt v. 
Mark, 93 SW 32, 29 KyL 388; New 
York L. Ins. Co. v. Johnson, 72 SW 
762, 24 KyL 1867, 75 SW 257, 25 KyL 
438. 

Me.—Kittredge v. 
114 Me. 537, 96 A 1063. 

Mich.—National Lumberman’s 
Bank v. Miller, 131 Mich. 564, 91 NW 
1024, 100 AmSR 623. 

Mo.—Fougue v. Burgess, 71 Mo. 
8389; Coble v. McDaniel, 33 Mo. 363; 
Knapp v. Hanley, 108 Mo. A. 353, 83 


Frothingham, 
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party to be affected by them to be relevant, or where 
a statement alleged to have been made in his presence 
is not shown to have been heard by him,’ or to have 
been made in his presence at all.® 


Agency Not Apparent. An un- 


sworn statement may be irrelevant because made 
by a third person whose agency for 


he party? 


of the relationship of father, 


Sw ate: 

N. J.—State v. Newman, 43 N. J. 
L. 202, 62 A 1008. 

N. Y.—Hansen v. Yoeelsang, 139 
App. Div. 759, 124 NYS 457. 

N. D.— Barkley v. Quick, 33 N. D. 
124, 156 NW 544. 

Or. eye A v. Brown, 49 Or. 423, 
90 P 673 

Tex.-Camden F. Ins. Assoc. v. 
Puett, (Civ. A.) 164 SW 418; White 
Sewing Mach. Co. v. Wingo, (Civ. A.) 
152 SW 187; Johnson v. Hulett, 56 
Tex. Civ. (A,tit, 220 (SW) 267) Math wv. 
Stephens, (Civ. A.) 93 SW 158; Jack- 
son v. Poteet, (Civ. A.) 89 SW 980. 

Wash.—Chambers v. Independent 
Asphalt Pav. Co., 90 Wash. 380, 156 
P 14; MeNicol v. Collins, 30 Wash. 
318, 70 P 753. 

10. U. Si—Beale v. Pettit, 2 F. 
Cas; Now S158; 1. °Washii@. Cie24i; 


Fla.—Mizell v. Travelers’ Ins. Co., 
44 Wla. 799, 33 S 454. 
Ga.—Russell v. Tucker, 186 Ga. 


136, 70 SE 1018; Brooks v. State, 96 
Ga. 353, 23 SE 413 

Tll.—U. S. Express Co. v. Hut- 
chins, 67 Ill. 348; Reed v. Noxon, 48 
Ill. 328; Wojciehowski v. National 
Council K. L. C., 191 Ill. A. 254; La 
Salle Pressed Brick Co. v. Coe, 53 
ae A. 506; Hyde v. Howes, 2 Ill. A. 

Iowa.—Howell v. J. Mandelbaum, 
160 Iowa 119, 140 NW 397, AnnCas 
1915D 349; Shillito v. Sampson, 61 
Towa 40, 15 NW 572. 

Ky.—Title Guaranty, ete, Co. v. 
Hay, 176 SW 957; Louisville, etc., 
VOee v. Moore, 150 Ky. 692, 150 SW 
ey eam hi 2 v. Layton, 24 La. Ann. 
Mass.—Dexter v. Thayer, 189 Mass. 
114, 75 NE 2238. 

Mich.—Peo. v. Lyons, 49 Mich 78, 


13 NW 365. 
Holbert, 32 


Minn.—Minster  v. 
Minn, 533, 21 NW 718. 

Mo.—Barr v. Quincy, ete., R. Co., 

Bee ue A. 471, 120 SW 111. 

Y.—Garnsey v. Rhodes, 138 N. 
Ge N61. 34 NE 199; Howe Mach. Co. v. 
Farrington, 82 N. Y. 121 [aff 16 Hun 
591]; Cohn v. Goldman, 76 N. Y. 
284; Copp v. Gabler, 95 App. Div. 164, 
88 NYS 440; O’Neil v. Hudson Val- 
ley Ice Co., 74 Hun 163, 26 NYS 598; 
Strong v. Union Transfer, etc., Co. 
11 Mise. 480, 32 NYS 124. 

N. G.—Jackson v. American Tel., 
etc., Co., 189 N. C. 347, 51 SE 1015, 70 
LRA 738. 

Or.—Du Bois v. Perkins, 21 Or. 189, 
27 aa 1044. 

. C.—Hutzler v. Phillips, 26 S. C. 
138, 1 SE 502, 4 AmSR 687. 

Tex.—-Blum v. Gaines, 57 Tex. 135; 
Bennett v. Foster, (Civ. A.) 161 Sw 
1078; Texas Baptist Univ. v. Patton, 
(Civ. A.) 145 SW 10638; St. Louis 
Southwestern R. Co. v. Irvine, (Civ. 
A.) 89 SW 428; Chicago, etc., R. Co. 
v. Yarbrough, (Civ. A.) 35 SW .422. 

Utah.—Peo. v. Clauson, 2 Utah 502. 

Wash.—Plath v. Mullins, 87 Wash. 
403, S15 UP Sst lis Auditorium Theatre 
Co. v. Oregon- ‘Washington Re wete;; 
Co., 77 Wash. 277, 187 P 489. 

Eng.—Papendick v. Bridgwater, 5 
BE. & B. 166, 85 ECL 166, 119 Reprint 
443; Scholes v. Chadwick, 2M. & Rob. 
50%. 


11. Ala.—Benziger v. Miller, 50 
Ala. 206. 
Ga.—Robinson v. Stevens, 93 Ga. 


535, 21 SH 96. 
N. Ge eee v. Caldwell, 73 
N.C. 33 


25 ee Thomas v. Maddan, 50 Pa. 
261. 
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mother,!2 husband,!? wife,1* son,t> daughter,® or 
grandchild,’ or because the declarant is acting as 
an employee's has not been satisfactorily established. 
The same is true where it is not satisfactorily es- 
tablished that the declarant occupied the relation of 


agent as interpreter.’ 
[§ 190] (8) 


[§ 191] 
Lack of Knowledge. 


Privity Not Apparent. 
ments of one not satisfactorily shown to have been ’ 
in privity with a party are irrelevant when offered + 
against him as declarations of a privy.?° 

3. Untrustworthiness of Declarant—a. 
If a statement, when offered in 
evidence, is found to possess no probative quality, 


EVIDENCE 


jected.?1 
General. 


The state- 


[§ 193] 
In General. 


because the declarant was unable to state the truth of 


Tex.—Montgomery v. State, 23 
Tex. A. 650, 5 SW 165. 
Wis.—Grotjan v. Rice, 124 Wis. 


253, 102 NW 551. 

[a] In party’s presence.—JIt is 
not material that the statement was 
made in the party’s presence. Ben- 
ziger v. Miller, 50 Ala. ke McConnell 
v. Caldwell, 73 N. C. 33 

12. Lawrence v. Cooke 56 Me. 187, 
96 AmD 443; French v. Chapman, 38 
Vaarclis ne SE 479. 

13. Coldwater Nat. Bank v. Bug- 

gie, 117 Mich. 416, 75 NW 1057; 
Rothschild v. Hatch, 54 Miss. 554; 
Davis v. Green, 102 Mo. 170, 14 Sw 
876, 11 LRA 90; Ladue v. Warner, 3 
Hun (N.-Y:) 54 

14. ea Vv. Johnson, 40 Iowa 
587; Eddy v. McCall, 71 Mich. 497, 
39 NW 734; McKay v. Lasher, 121 
N. Y. 477, 24 NE 711; Davis v. Davis, 
49 Vt. 464. 

15. Ky.—Utterback v. Com., 59 
SW 515, 60 SW 15, 22 KyL 1011. 

Mich. — McCormick Harvesting 
Mach. Co. v. Cochran, 64 Mich. 636, 
31 NW 561. 

Bore rlent v. Richmond, 21 Mo. 
A. 76. 

Okl.—Rauh v. Morris, 40 Okl. 288, 
Uti MATA: 

Pa.—McCormick v. Robb, 24 Pa. 


44, 
Tex.—Lankster v. State, 42 Tex. 
Merchants’ Life As- 


Cr. 360, 59 SW 888 

16. Treat v. 
soc., 198 Ill. 481, 64 NE 992; Dobson 
v. Cothran, 34 S. C. 518, 13 SE 679. 

17. O’Kelly v. O’Kelly, 8 Metc. 
(Mass.) 4386. 

18. Cal.—Young v. Fresno Flume, 
ete., Co., 24 Cal. A. 286, 141 P 29. 

Conn.—Leonard y. Mallory, 175 
Conn? 433,153: A. 778. 

Fla.—Western Union Tel. Co. v. 
Wells, 50 Fla. 474, 39 S 838, 111 Am 
SR 129, 2 LRANS 1072, 7 AnnCas 
531; Pensacola, etc., R. Co. v. Atkin- 
son, 20 Fla. 450. 

Ga.—lIndiana Fruit Co. v. Sandlin, 
125 Ga. 222, 54 SE 65; Lockett v. Pitt- 
man, 72 Ga. 815; East ie ped etc., 
R. Co. v. Duggan, 51 Ga. 2. 

. Ind.—Louisville, etc., Co. v. 

Ce 113 Ind. 544, 14 NE 572, 16 
ace ae GLC, uty COne cvs 

State, 62 Md. 479, 50 AmR 288. 

Mass.—McKinnon v. Norcross, 148 
Mass. 533, 20 NE 183, 3 LRA 320. 

N. J.—kKing v. Atlantic City eke 
ete., Co., 70 N. J. Ls. 679, 58 A 345 

N. Y "Lahey v. Ottmann, 73 Hun 
61, 25 NYS 897. 

Tex.—Houston, etesep Rave Cos (Vi 
Hicks, 2 Tex. Unrep. Cas. 437. 

19. Terr. v. Big Knot on Head, 6 
Mont. 242, 11 P 670. 

[a] The result is the same, al- 
though the statements of the inter- 
preter are made in the presence of 
the declarant, unless it appears that 
he understood what the interpreter 
was saying. Terr. v. Big Knot on 
Head, 6 Mont. 242, 11 P 670. 

20. Colo.—Webber v. Emmerson, 
3 Colo. 248. 

Conn.—Chapin v. Pease, 10 Conn. 
69,25 Am'D 56. 

Ga.—Whigby v. Burnham, 135 Ga. 
584, 69 SE 1114; Foster v. Thrasher, 
45 Ga. 517; Gill v. Strozier, 32 Ga. 


688; Dollner v. Nae 29 Ga. 743; 
Bailey v. Wood, 24 Ga. 164. 

Ill.—Reed v. Noxon, 48 Ill. 323. 

Iowa.—-Gough v. Loomis, 123 Iowa 
642, 99 NW 295. 

Kan.—Hopper v. Sellers, 91 Kan. 
876, 139 P 365. 

Ky. —Short v. Tinsley, 1 Metc. 397, 
71 AmD 482. 

Me.—Hatch v. Bates, 54 Me. 136. 

Minn.—Little v. Cook, 55 Minn. 265, 
56 ean 750. 

N. Y.—Bentley v. Ard, 69 Mise. 562, 

125 NYS 735; Hoguet v. Berkman, 6 
NYS 214. 

N. C.—Yount v. Morrison, 109 N. C. 
520, 13 SE 892 
ope evans v. McKee, 152 Pa. 89, 

Tex.—Warren v. Frederichs, 76 Tex. 


647, 18 SW 643; Schauer v. Von 
Schauer, (Civ. A.) 138 SW 145; Mis- 
souri, etc., R. Co. v. Carpenter, 52 


Tex. Civ. A. 585,114 SW 900; St. Louis 
Southwestern R. Co. v. Irvine, (Civ. 
A)) 89 SW 428. 

Vt.—Paris v. Hilliard, 63 Vt. 316, 
21 A 528. 

Va.— Vaughan v. Winckler, 4 Munf. 
(18 Va.) 1386. 

Wash.—Johnson v. Domer, 76 Wash. 
677, 186 P 1169. 

21. Ark.—Waldroop v. Ruddell, 96 
Ark. 171, 1381 SW 670. 

Ky.—Louisville, ete., R. Co. v. Mol- 
loy, 122 Ky. 219, 91 SW 685, 28 KyL 


1123, 
Md.—Buck v. Bregy 110 Md. 568, 
73 A 277, 182 AmSR 45 


Mass.—-Ames v. New york, ete., R. 
Co., 221 Mass. 304, 108 NE 920; Phil- 


lips v. Chase, 201 Mass. 444, 87 NE} 


755, 181 AmSR 406. 
Mich.—Stockton v. Williams, Walk. 


120. 

N. Y.—Peo. v. Patrick, 182 N. Y. 
131, 74 NE 843 [app dism 203 U. S. 
602 mem, 27 ace 783 mem, 51 L. ed. 
335 mem]; Doyle v. Trinity Church 
Corp., 118 N. ra 678, 23 NE 928 

Pa.—Trexler We Baltimore, ete., 13, 
Co., 28 Pa. Super. 198. 

Tex.—St. Louis, etc., R. Co. v. Jen- 
kins, (Civ. A.) 172 SW 984; Oltmanns 
v. -Poland, «(Civ..7A4.)5 1142" SW. 6533 
Eastern Texas R. Co. v. Daniel, 
(Civ. A.) 183 SW 506; Thacker v. Wil- 
soni? (Giy., Asi.222 sw 938; St. Louis 
Southwestern R. Co. v. Kennedy, (Civ. 
A.) 96 SW 6538; St. Louis Southwest- 
ern R. Co. v. Arkansas, ete., Grain 
Co., 42 Tex. Civ. A. 125, 95 SW 656. 

Eng.—Sugden v. St. Leonards, 1 P. 
D. 154, 240. 

[a] The law of Scotland, which 
admits hearsay, also requires ade- 
quate knowledge on the part of the 
declarant. Lovat Peerage Case, 10 
App. Cas. 7638, 11 ERC 404. 

Knowledge of facts as bearing on 
competency of witness see Witnesses 
[40 Cye 2193]. 

22. Gamber v. Gamber, 18 Pa. 363. 

[a] The declaration of an in- 
solvent husband that certain personal 
property belongs to his wife is not 
admissible in favor of the wife after 
the husband’s death, she claiming 
the property as against creditors of 
the husband. Gamber v. Gamber, 18 
Pa. 368, 365 (‘‘The relation of hus- 
band and wife is so intimate, and 
the identity of their interests so 


the matter from lack of knowledge or sufficient op- 
portunities for acquiring knowledge, it should be re- 


[§ 192] b. Motive to Misrepresent=(1) In 
An unsworn statement should be rejected, 
where the declarant had a motive to misrepresent,?” 
as for instance where he spoke under the influence of 
bias,2* or self interest, 24 or, post litem motam, under 
the influence of a controversial spirit.?> 

(2) 
It is a well established general rule 
that a statement of a party, whether oral or writ- 
ten,2° which is of a self-serving nature, is not ad- 


Noes 


[§§ 189-193 


Self-Serving Declarations—(a) 


absolute, that even the bath of one 
is not and ought not to be taken in 
favor of the other. A multo fortiori 
the naked declaration should be re- 
jected’). 

23. Lavender v. Hall, 60 Ala. 214; 
Gendne v. Hotchkiss, 88 Conn. 655, 92 

24. See infra §§ 193-208. 

25. Abel v. Fitch, 20 Conn. 905 
Phillips v. Chase, 201 Mass. 444, 87 
NE 755, 131 AmSR 406; Byers v. Wal- 
lace, 87 Tex. 503, 28 SW 1056, 29 SW 
N60) Vicars v..Gulty ete: RR: Co. 9a 
Tex. Civ. A. 500, 84 SW 286; Schott 
ae (Tex. Civ. A.) 43 SW 

26. U. S—tTeller v. Patten, 20 
How. 125, 15 L. ed. 831; Hart-Parr 
Co. v. Barth Mfg. Co., 249 Fed. 629, 
161 CCA 539; Alexander v. Fidelity 
Trust Co., 249 Fed. 1, 161 CCA 61; 
Harris v. Egger, 226 Fed. 389, 141 CCA 
219; Stockley v. Cessna, 119 Fed. 812, 
5 CCA 324; Edwards v. Bates County, 
117 Fed. 526. 

Ala.—Gulf Red Cedar Co. v. 
shaw, 169 Ala. 606, 53 S 
non-v. Espalla, 148 ‘Ala. 3138, 42 ’s 443; 
New v. Young, 148 Ala. 953, 41 $ 
523; Lynn v. Bean, 141 Ala. 236, 378 
515; Alexander v. Handley, 96 Ala. 
220, 11 S 390; Smith v. Flagg, 46 Ala. 
624; Gordon v. Clapp, 38 Ala. 357. 

Ariz.—Barnes v. Shattuck, 13 Ariz. 
338, 114 P 952. 

Ark.—Webster v. Goolsby, 130 Ark. 
141, 197 SW 286; Donaghey v. Wil- 
liams, 123 Ark. 411, 185 SW 778; 
Southern Anthracite Coal Co. v. 
Hodge, 99 Ark. 302, 139 SW 292; 
Hamburg Bank v. George, 92 Ark. 
472, 123 SW 654. 

Cal.— Rogers v. Schulenburg, 111 
Cal. 281, 48 P 899; Nicholson v. Tar- 
pey; 70 Cal. 608, 12 P 778; Bedell v. 
Scoggins, 5 Cal. Unrep. Cas. 66, 40 P 
954; Kendrick v. Hansen, 85 Cal. A. 
578, 170 P 675; Breslauer v. McCor- 
mick-Saeltzer Co., 31 Cal. A. 284, 160 
P 251; Batcheller v. Whittier, 12 Cal. 
A. 262,107 P 141. 

Colo.—Lowe v. Donnelly, 36 Colo. 
292, 85 P 318. 

D, C.—Ciffo v. Ciffo, 44 App. 217; 
Rudd v. Buxton, 41 App. 353. 

Fla.—Cohen v. Harris, 61 Fla. 137, 
54 S 905; Mills v. Joiner, 20 Fla. 479. 

Ga.—Faircloth v. Taylor, 147 Ga. 
787, 95 SE 689; Hightower v. Ansley, 
126 Ga. 8, 54 SE 939, 7 AnnCas 927; 
Williams v. English, 64 Ga. 546; Al- 
ston v. Grantham, 26 Ga. 374; Kinard 
v. State, 1 Ga. A. 146, 58 SH 268. 

Ida.—State Exch. Bank v. Taber, 
26 Ida. 723, 145 P 1090. 

Ill.—Jewell Belting Co. v. Hamilton 
Rubber Mfg. Co., 257 Ill. 238, 100 NE 
920; Adams Express Co. v. Boskowitz, 
107 Ill. 660; Aiken v. Hodge, 61 Ill. 
436; Benes v. Nebraska Bankers L. 
Ins. Co., 204 Ill. A. 425; Mark v. 
Mitchell, 201 Ill. A, 499; Dowland v. 
Staley, 201 Ill. A. 6; Booth v. Steffey, 
150 Til. A. 584; U. S. Health, etc., Ins. 
Co. v. Harvey, 129 Ill. A. 104; Graham, 
etce., Transp. Co. v. Young, 117 Ill. A. 
257; Sanitary Dist.v.Pearce,110 Ill A. 
592; Sanitary Dist. v. Joliet Pioneer 
Stone Co., 109 Ill. A. 2838; Boeker v. 
Hess, 34 Ill. A. 332; Sullivan v. Nie 
hoff, 27 Til. A. 421. 

Ind.—Scobey v. Armington, 5 Ind. 
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missible in evidence in his favor?? while such state- | ments are usually made because the declarant is 
514; Hitz v. Warner, 47 Ind. A. 612, bs Utz, 142 Pa. 186, 21 A 808; Cain 


93 NE 1005. 

Towa.—Sutherland v. Briggs, 482 
Iowa 1170, 166 NW 477; Blodgett Vv. 
Ladd, 162 "NW 233% McKay v. Home 
for Friendless Children, 161 NW 47; 
Fisher v. Carter, 178 Iowa 636, 160 
NW 15; Vernon v. Iowa State Travel- 
ing Men’s Assoc., 158 Iowa 597, 138 
NW 696; Zenor v. Smith, 150 Towa 
424, 130 NW 382; Corbel v. Beard, 
» 92 "Towa 360, 60 ‘NW 636; Ross v. 
‘Loomis, 64 Towa 432, 20 NW 749; 
State v. Elliott, 15 Towa 72. 

Ky.—Henry v. Henry, 181 Ky. 553, 
205 SW 601; Welch v. Louisville, etc., 
Es Com 163m Key) 100, 21.73) S Wi 388s 
Provident Sav. L. Assur. Soc. v. 
Whayne, 131 Ky. 84, 93 SW 1049, 29 
icy AG0eLDalbot. veeTalbot,, 2y I. 
Marsh. 3; Hart v. Smith, 2 A. K. 
Marsh. 301; Howard vy. Dietrick, 9 
KyL 441. 

La.—Drake v. Hays, 27 La. Ann. 
256; Flower v. O’Connor, 7 La. 198; 
Morton v. Rils, 5 La. 413. 

Me.—Coombs v. Fessenden, 116 Me. 
304, 101 A 465; Damren v. Trask, 102 
Me. 39, 65 A 513; Handley v. Call, 
30 Me. 9; Emerson v. Harmon, 14 
Me. 271. 

Mda.—Cacy v. Slay, 127 Md. 493, 96 
A 690, 1 ALR 764; Knight v. House, 
29 Md. 194, 96 AmD 515; Hagan v. 
Hendry, 18 Md. 177; Green v. Sprogle, 
16 Mad. 579. 

Mass.—White v. Boston, 186 Mass. 
65, 71 NE 75; Wallace v. Story, 139 
Mass. 115, 29 NE 224; Holmes v. 
Flanders, 134 Mass. 147; Whitney v. 
Houghton, 125 Mass. 451. 

Mich.—Van Lonkhuyzen v. Daily 
News Co., 170 NW 93; National Lum- 
berman’s Bank v. Miller, 131 Mich. 
564, 91 NW 1024, 100 AmSR 623; Rad- 
ley v. Seider, 99 Mich. 431, 58 NW 
366; Kehrig v. Peters, 41 Mich. 475, 
2 NW 801, 

Minn.—Griffin v. Bristle, 39 Minn. 


456, 40 NW 523. 


ip Mliss. -—Presley v. Quarles, 31 Miss. 
Mo.—Townsend v. Schaden, 275 Mo. 
227, 204 SW 1076; Southern Iron, etc., 
Co. "Vv. Smith, 193 SW 154; O'Day v. 
Annex Realty Co., 191 SW 41; North 
Missouri R. Co. v. Wheatley, 49 Mo. 
186; McLean v. Rutherford, 8 Mo. 
109; In re Greenwood, 208 Sw 635; 
Crockett v. Althouse, 35 Mo. A. 404. 
Mont.—Spellman v. Rhode, 33 
Mont. 21, 81 P 395. 
Nebr.—Nelson v. Nelson, 99 Nebr. 
456, 156 NW 1036. 
N. H.—Hansen v. Grand Trunk R. 
Co., 78 N. H. 518, 102 A 625; Howie v. 
Legro, 128 IN see 325, 99 A 650; Howard 
v. Hunt, 57) N. A. 467; Corser v. Paul, 
41 N. H. 24, 7% AmD 753; Bailey v. 
Woods, 17 N. H. 365; Gordon v. Shurt- 
liff, 8 N. H. 260. 
N. Y.—In re Myer, 184 N. Y. 54, 
76 NE 920, 6 AnnCas 26; Gearty v. 
New York, 183 N. Y. 233, 76 NE 12; 
io age v. Columbia Turnp. Road, 
N. Y. 278; Brown v. Munn Piano 
a 172 App. "Div. 372, 158 NYS 1026; 
Holm v. Shay, 140 "App. Div. 176, 
124 NYS 1020; Israels v. Macdonald, 
123 App. Div. 68, 107 NYS 826 [app 
dism 193 N. Y. 598 mem, 86 NE 1126 
mem]; Mason v. Corbin, 88 Hun 540, 
34 NYS 773; White v. Burke, 174 
NYS 716; Mathes v. Zimmerman, 170 
NYS 357; Lowenfeld v. Consolidated 
Chandelier Co., 165 NYS 1009; Har- 
ris v. Morten, 160 NYS 1087; Wal- 
leston v. Fahnestock, 116 NYS 743; 
McMaster v. Smith, 3 NYSt 481. 
N. C.—Ward_v. ‘Hatch, Z6PNeaiG, 
282; Green v. Harris, 25 N. C. 210; 
Jenkins v. Cockerham, DomNeee. 309. 
N. D.—Crisp v. State Bank, 32 N. 
D, 263, 155 NW: 78. 
Oh. — Hocking Valley R. Co. 
Helber, 91 Oh. St. 231 110 NE 481. 
Or.—United Brokers’ Co. v. South- 
ern—Pac. Co., 186 Or. 607, 169 P 114, 
AnnCasi918D 814; Caro v. Wollen- 
berg, 83 Or. 311, 163 P 94. 
Pa.—Megraw v. Hamilton Trust 
Co., 252 Pa, 425, 97 A 581; American 
Car, etem .Co.. ivi Alexandria Water 
@o7, 3218 (Pa-542, 67 A861; Smith v. 
Byre, 161 AP a 115, 28 A 1005; Tisch 


. Cain, 140 Pa. 144, 21 A 309; ‘Guinn 
eS Vitte, 63 Pa. Super. 611. 

Porto Rico.—Martinez v. Porto 
Rico R., ete., Co. 20 Porto Rico 381. 

R. L.—Stiff. v. Havens, 69 A 553; 
Bowen v. White, 26 R. I. 68, 58 A 252. 

Ss. Sirs Vv. Huntington, 8 S. 


L. ee 
pier D.—Wilcox v. McCain Land, ete., 
387 S. D. 511, 159 NW 49; Lang- 
pga Vv. Issenhuth, 28 S. D. 451, 134 
NW 889. 

Tenn.—McDowell v. Turney, 5 
Sneed 225. 

Tex.—Byers v. Wallace, 87 Tex. 
503, 28 Sw 1056, 29 SW 760; Gilbert 
Vv. Odum, 69 Tex. 670, 7 Sw 510; 
Moody v. Gardner, 42 Tex. 411; 
House v. Stephens, (Civ. A.) 198 SW 
384; White v. Holman, (Civ. A.) 180 
sw 286; Parker v. Busby, (Civ. A.) 
170 SW 1042; Gulf, ete, R. Co. v. 
Culver, (Civ. NS 168 SW 514; Stuart 
Vv. Harper, (Civ ALE L43 SW T12; 
Baker v. De Vitt, 49 Tex. Civ. A. 607, 
110 SW 528; Davis v. Sisk, 49 Tex. 
Civ. A. 193, 108 SW 472; Blair v. 
Baird, 43 Tex. Civ. A. 134, 94 SW 
116; Schwarzhoff v. Necker, 1 Tex. 
Unrep. Cas: 325. 
es he .—Thomson v. Reynolds, 174 

Vt.—Penniman v. Patchin, 6 Vt. 325. 

Va.—Witz v. Osburn, 83 Va. 227, 2 
SE 33; Scott v. Shelor, 28 Gratt (69 
Va.) 891; Fulton v. Gracey, 15 Gratt. 
(56 Va.) 314. 

Wash.—Vittucci Co. v. Canadian 
BPacewRe Col, 1102> Walshe = 686; 6 745% 
981; Munson v. Baldwin, 93 Wash. 36, 
159 P 1070; McNicol v. Collins, 30 
Wash. 318, 70 P 753 

Wis.—Hilton v. Rahr, 161 Wis. 619, 
155 NW 116; Cohn v. Heimbauch, 86 
Wis. 176, 56 NW 638; ‘McKesson v. 
Sherman, 51 Wis. 303, 8 NW 200; 
Carlyle v. Plumer, 11 Wis. 96. 

N. B.—Hovey v. Long, 33 N. B. 462. 

“The general rule that a party 
cannot make evidence for himself 
by his written communications ad- 
dressed to the other party, as to the 
character of dealings between them, 
or the liability of the party to whom 
they are addressed, in the absence of 
any reply assenting to the same, is 
well settled....A party cannot 
make evidence for himself by his own 
declarations.” Fearing v. Kimball, 4 
Allen (Mass.) 125, 126, 128, 81 AmD 
690 [quot Huston v. Johnson, 29 N. 
D. 546, 555, 151 NW 774]. 

[a] Letters.—Thrush v. Fullhart, 
210 Fed. 1, 126 CCA 581; Woolsey v. 
Haynes, 165 Fed. 391, 91 CCA 341; 
idaho Gold Min., ete., Co. v. Colorado 
Iron Works Co., 49 Colo. 66, 69, 111 P 
5538 [cit Cyc]; Burnham v. Grant, 24 
Colo. A. 131, 184 P 254; Wynkoop v. 
Shoemaker,’ 37 App. (D. C.) 258; 
George W. Muller Mfg. Co. v. Benton, 
1387 Ga. 411, 73 SE 669; State Exch. 
Bank v. Taber, 26 Ida. 728, 145 P 
1090; Hovey v. Matteson, 188 Ill. A. 
486; Seevers v. Cleveland Coal Co., 
158 Iowa 574, 138 NW 7938, .AnnCas 
1915D 188; Callahan v. Goldman, 216 
Mass. 234, 103 NE 687; Northwestern 
Fuel Co. v. Central Lumber, ete., 
Co., 110 Minn. 128, 124 NW 981; Abel 
v. New York City National Reserve 
Bank, 149 App. Div. 710, 134 NYS 
3879; Spink v. Bodensick, 142 NYS 
ae Messersmith v. Supreme Lodge, 

, 31 N. D. 163, 153 NW 989; Hus- 
ae v. Johnson, 29 N. D. 546, 151 NW 
774; Mulroy v. Jacobson, b4 N. Dz 
854, 139 NW 697; Slaughter v. Cris- 

man, (Tex. Civ. A.) 178 ‘SW 1; Austin 
Vv. Langlois, 83 Vt. 104, 74 A 489. 

{b] Telegrams. — "Aripeka Saw 
Mills v. Georgia Supply Co., 43 Ga. 
210, 84 SE 455; Meglemry v. Geb- 
hardt Chili Powder Co., 187 Ill. A. 
14; Wadeford Electric Co. v. Fitz- 
gerald, 185 Ill. A. 433; Milhim v. 
Hawkeye Tne) Conia rly AY w2626 
Reigel v. Des Moines L. Ins. Co., 165 
Tll. A. 448; Howard v. Anderson, 162 
Ill. A. 256; McKechney v. Chicago, 
HO. TT: IN 544; Woods v. Toledo 
ete., R..Col, 159VLll. A..209; Barnett v. 
Noble, 155 Ill. A. 129; O’Meara v. 
Cardifis. Coal.Co.y 7154 vO cA. | 3205 


Texas Brokerage Co. v. Barkley, 49 
Tex, Civ AS 63201097 S We 100m. 

[c] Memoranda.—DuPerow vy. 
Groomes, 42 App. (D. C.) 287; Mc- 
Namara v. Georgia Cotton Co., 10 Ga. 
A. 669, 73 SW 1092; Marks v. Box, 54 
Ina@-AN* 487, 1103°¢NE 272 2 Talbot.c'v. 
Hathaway, 113 Me. 324, 93 A 834, 1 
ALR 772; Gasser v. Wall, 111 Minn. 
6, 126 NW 284; Deatherage v. Pet- 
ruschke, 106 Minn. 20, 118 NW 1538; 
Langford v. Issenhuth, 28 S. D. 451, 
134 NW 889; Haueter v. Marty, 150 
Wis. 490, 1837 NW 761. 

{d] Will.—Hitt v. Hitt, 150 Mo. A. 
631, 131 SW 369. 


{e] Deed.—Forbis v. Piedmont 
pope Coy GheINT TEN 0387281 1Se 

{f] Map.—Webber v. Gillies, 112 
NYS 397. } 

{g] Pay-roli book.—Kaplan Vv. 
pre peed pee 80 Mise. 226, 140 NYS 


{[hJ Schedules attached to state- 
ment of claim.—Kann v. Bennett, 223 
Pa. 36, 72 A 342. 


[i] Pleadings. — Austin v. 
Ferst’s Son’s Co., 2 Ga. A. 91, 58 git 
318; Francis v. Hazlerie, pl LPS 
Marsh. (Ky.) 938; Michael v. Smith, 


124 Md. 116, 91 A 762; McDowell v. 
Turney, 5 Sneed (Tenn.) 225. 

{il To explain alleged admissions: 
in an adversary’s pleading, self-serv- 
ing declarations in a pleading may be 
competent, without thereby becom- 
ing evidence for other purposes. 
Clarke v. Robinson, 5 B. Mon, (Ky.) 55. 

EA eel Wie S.—Boston, ete) RiEComive 
O’Reilly, 158 U. S. 334, 15 sct 830, 3% 
L. ed. 1006; Thompson v. Bowman, 6 
Wall. 316, is L. ed. 736; Freeborn v. 
Smith, 2. -Wall: 160, °17 Ly ed... 922’ 
Alexander v. Trust Co., 249 Fed. 1, 
161 CCA 61; Samuels v. U. S:, 232 
Fed. 536, 146 CCA 494, AnnCas1917A 
711; Red Jacket Jr. Coal Co. v. United 
Thacker Coal Co., 232 Fed. 49; North 
British, etc., Ins. Co. v. Rose, 228 
Fed. 290, 142 CCA 582; Robertson v. 
Bemis, 226 Fed. 828; Harris v. Eg- 
ger, 226 Fed. 389, 141 CCA 219; 
Thrush vy. Fullheart, 210 Fed. 1, 126 
CCA 581; Woolsey v. Haynes, 165 
Fed. 391, 91 CCA 341; Leedy v. 
Lehfeldt, 162 Fed. 304, 89 CCA 184; 
Anderson v. U. S., 152 ‘Ked. 87, 82 
CCA 311; Stockley v. Cissna, 119 Fed. 
812, 5 CCA 324; U.S. v. Gentry, 11% 
Fed. 70, 55 CCA 658; Edwards v. 
Bates County, 117 Fed. 526; Lake 
County v. Keene Five Cents Sav. 
Bank, 108 Fed. 505, 47 CCA 464; Kan- 
sas City Star Co. v. Carlisle, 108 Fed. 
344, 47 CCA 384; Staunton v. Goshorn, 
94 Fed. 52, 36 CCA 75; Mutual L. Ins. 
Co. v. Logan, 87 Fed. 637, 31. CCA 
172; Cross Lake Logging Co. v. Joyce, 
83 Fed. 989, 28 CCA 250; Gowen v. 
Bush, 76 Fed. 349, 22 CCA 196; Dela- 
ware, ete, R. Co. v. Ashley, 67 Fed. 
209, 14 CCA 368; North American 
Acc. Assoc. Vv. Woodson, 64-Fed. 689, 
12, CCA, 392; Saenger v- Nightingale, 
48 Fed. 708; U.S: v. King, 34 Fed: 
302; James v. toon eye 3 AB Cas. 
No. 7,184, 1 Wash. C. C. 330. 

Ala.—Kuykendall v. inamenaen, Hn 
S 24; Shotts v. Cooper, 74 S 353; Me- 
Crory v. Donald, 192 Ala. 312, 68 S 
306; Barfield v. South Highlands In- 
firmary, 191 Ala. 553, 68 S 30, Ann 
CaslItees LOE Planters’ Chemical, 
e£e;, (COL. Stearnes, 189 Ala. 503, 66 
S 699; Williams v. Lay, 184 Ala. 54, 
63 S 466; Birmingham R., ete., Co. 
v. Cockrum, 179 Ala. 372, 60 S 304; 
Barnett v. State, 165 Ala. 59, 51 S 
299; Pate v. State, 150 Ala. 10, 43 S 
343; Hannon v. Espalla, 148 Ala. 313, 
42 S 443; Rutherford v. Dyer, 146 
Ala. 665, 40 S 974; Chastang v. Chas- 
tang, 141 Ala. 451, 37 S 799, 109 AmSR 
45; Couch vy. Couch, 141 Ala. 361, 37 
S 405; Lynn v. Bean, 141 Ala. 236, 37 
S 515; Sherrill v. State, 138 Ala. 3, 35. 
S 129; Moore v. Nashville, ete. R. 
Co. 137, Alas 495,34 S 617.5 Holmes: iv. 
State, 136 Ala. 80, 34 S 180; Jerni- 
gan v. Clark; 134 Ala. 313, 32 S 686% 
Ferguson v. State, 134 Ala. 63, 32 S 
760, 92 AmSR 17; Butler v. Butler, 
LSSMAlanesiMiALe2e Sh Sav eosta le nel. 
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for some reason interested, at the 


Cable Co. v. Jones, 133 Ala. 217, 32 
S 500; Hartsell v. Masterson, 132 Ala. 
275, 31 S 616; Bodine v. State, 129 Ala. 
106, 29 S 926; Harkness v. State, 129 
Ala. 71,30 S 73; Linnehan v. State, 120 
Ala. 293, 25 S 6; Moore v. Heineke, 119 
Ala. 627, 24 S 374; Larkin v. Baty, 111 
Ala. 308, 18 S 666; Guntersville Bank 
v. Webb, 108 Ala. 132, 19 S 14; Claf- 
lin v. Rodenberg, 101 Ala. 213, 13 S 
272; Mitcham v. Schuessler, 98 Ala. 
635, 138 S 617; Alexander v. Handley, 
96 Ala. 220, 11 S 390; Hunt v. John- 
son, 96 Ala. 130, 11 S 387; Espalla v. 
Richard, 94 Ala. 159, 10 S 137; Down- 
ing v. Woodstock Iron Co., 93 Ala. 
262, 9S 177; Berney v. State, 69 Ala. 
220; Atwell v. State, 63 Ala. 61; May- 
nard v. State, 46 Ala. S53 Gordon v. 
Clapp, 38 Ala. 357; Wells v. Brans- 
ford, 28 Ala. 200; Rowan v. Hutchis- 
son, 27 Ala. 328; Martin v. Williams, 
2S Ala. 290; Boring v. Williams, 17 
Ala. 510; Harrison v. Mock, 16 Ala. 
616; Sorrell v. Craig, 15 Ala. 789; 
Gayle v. Bishop, 14 Ala. 552; Cawsey 
v. Driver, 13 Ala. 818; Bradford Ve 
Haggerthy, 11 Ala. 698; Brown v. 
Brown, 5 Ala. 508; Blann v. Beal, 5 
Ala. 357; Scott v. State, 15 Ala. Ae 
267, 73 s 212; Steverson v. Agee, 14 
Ala. A. 448, 70 S 298; Letson v. Hall, 
46 Ala. Avib3%, .b8i iSih0403 Marsha y, 
Fricke, 1 Ala. A. 649, 56 S110; Weaver 
v. State, 1 Ala. A. 48, 55 S 956; Ken- 
nedy v. Meador, 1 Stew. & P. 220. 

Ariz.—lIves v. Lessing, 19 Ariz. 208, 
168 P 506. 

Ark.—Webster v. Goolsby, 130 Ark. 
141, 197 SW 286; Donaghey v. Wil- 
liams, 123 Ark. 411, 185 SW 778; Car- 
ter v. Younger, 123 Ark. 266, 185 SW 
435; McBroom v..McBroom, 180 SW 
210; Fechheimer-Kiefer Co. v. Kemp- 
ner, 116 Ark. Sage AGS AS Waconia: 
Louis, etc., R. Co. Gibson, 113 Ark. 
417, 168 SW 1129; Scott v. Cleveland, 
110 Ark. 9, 160 Sw 868; Strickland 
v. Strickland, 103 Ark. 183, 146 SW 
601; Hamburg Bank v. George, 92 
Ark. 472, 123 SW 654; Littlejohn y. 
State, 76 Ark. 481, 
Bennett v. State, 70 
SW 198, 914; Tharp v. Page, 66 "Ark. 
229, 50 SW 454; Martin v. Tucker, 35 
Ark. 279); Johnson v. Brock, 23 Ark. 
282; Hazen v. Henry, 6 Ark. 86. 

Cal.—Blanc vy. Connor, 167 Cal. 719, 
141 P 217; Fletcher v. Kidder, 163 
Cal. 769, 127 P 73; Meyer v. Foster, 
147 Cal. 166, 81 P 402; Western Union 
Oil Co. v. Newlove, 145 Cal. W712, T9 
P 542; Gabriel v. Suisun Bank, 145 
Cal. 266, 78 P 736; Peo. v. Jan John, 
144 Cal. 284, 77 P 950; Ryan v. Pa- 
cific Axle Co., 6 Cal. Unrep. Cas. 902, 
68 P 498; Liebrandt v. Sorg, 133 Cal. 
571, 65 P 1098; Herd v. Tuohy, 133 
Cal. 55, 65 P 139; Peo. v. Rodley, 131 
Cal. 240, 63 P 351; Smith v. Glenn, 6 
Cal. Unrep. Cas. 519, 62 P 180; Wil- 
liams v. Casebeer, 126 Cal. Ut fy a3 
P 380; Thaxter v. Inglis, 
693, 54 P 86; Peo. v. Prather, 120 Cal. 
660, 53 P 259; Frank v. Pennie, 117 
Cal. 254, 49 P 308; Rogers v. Schulen- 
burg, 111 Cal. 281, 43 P 899; Shamp 
v. White, 106 Cal. 220, 39 P 537; Gard- 
ner v. Dennison, 106 Cal. 190, 39 P 
526; Bury v. Young, 98 Cal. 446, 33 
P 338, 35 AmSR 186; Riley v. Mar- 
tinelli, 97 Cal. 575, 32 P 579, 383 AmSR 
209, 21 LRA 33; Hausman v. Haus- 
ling, 78 Cal. 283, 20 P 570; Schultz 
v.. Mclean, 76 Cal. 608, 18 P ‘775; 
Fischer vy. Bergson, 49 Cal. 294; Poor- 
man v. Miller, 44 Cal. 269; Rice v. 
Cunningham, 29 Cal. 492; Wahl v. 
Yori, (A.) 174 P 692; Lynch v. Bekins 
Van, etc.,. Co., (31 Cal, JA. 6832159) P 
822; Crowley v. Union Sav. Bank, etc., 
Co., 30 Cal. A. 144, 157 P 516; Haton 
v. Locey, 22 Cal. A. 762, 136 P 534; 
Pinto v. Seely, 22 Cal. A. 318, 135 
P 48; Guthrie v. Carney, 19 Cal. A. 
144, 124 P 1045; Batcheller v. Whit- 
tier;"12 Cal. A. 262, 107 P 141; Yordi 
v. Yordi, 6 Cal. A. 20, 91 P 348; Hay- 
ee. Ver Collins, Cal, GAVO259 5 e381) P 
tal 

Colo.—Idaho Gold Coin Min., etc., 
Co. v. Colorado Iron Works Co., 49 
Colo. 66, 69, 111 P 553 [cit Cyc]; Lowe 
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time, in having | the fact supposed or believed to be as stated by 


v. Donnelly, 36 Colo. 292, 85 P 318; 
Haines v. Christie, 28 Colo. 502, 66 
P 888; Burnham v. Grant, 24 Colo. A. 
131, 134 P 254; Union Casualty, etc., 
Coy Ve Monday, 18i\Colos Aw395,) 72 1R 
677; Rarick v. Vandevier, 11 Colo. A. 
116; 52 P 743. 

Conn.—Dworski v. Lowe, 88 Conn. 
555, 92 A 112; Woodbridge Ice Co. v. 
Semon Ice Cream Corp.. 81 Conn. 479, 
71 A 577; Nichols v. Nichols, 79 Conn. 
644, 66 A 161; Norman Printers’ Sup- 
ply Co. v. Ford, 77 Conn. 461, 59 
A 499; Mechanics’ Bank v. Wood- 
ward, 73 Conn. 470, 472,-A ) 7.625 
Doolan v. Wilson, 73 Conn. 446, 49 A 
653; McCarrick v. Kealy, 70 Conn. 
642, 40 A 603; Smith v. Phipps, 65 
Conn. 302, 32 A 367; Pinney v. Jones, 
64 Conn. 545, 30 A 762, 42 AmSR 209; 
Saugatuck Cong. Soc. v. East Sauga- 
tuck School Dist., 53 Conn. 478, 2 A 
751; Burns v. Fredericks, 387 Conn. 
86; North Stonington v. Stonington, 
31 Conn. 412; Bucknam v. Barnum, 15 
Conn. 67. 

Del.— Wilkins v. Wilmington, 16 
Del. 132, 42 A 418. 

D. C.—Ciffo v. Ciffo, 44 App. 217 
[certiorari den 241 U. S. 660 mem, 36 
SCt 448 mem, 60 L. ed. 1226 oe 
Traver v. Smolik, 43 App. 150; V. 
Fischer Art Co. v. Hutchins, 41. Fike 
156; Wynkoop v. Shoemaker, 37 App. 
2585 Crawford.) Vale Ss so0RADD Ls 
Robinson v. Duvall, 27 App. 535 [aff 
207 U. S. 583 mem, 28 SCt 260 mem, 52 
L. ed. 351 mem]; Samaha v. Mason, 
27 App. 470; Patterson v. Ocean Acc., 
ete., Corp., 25 App. 46; Richardson v. 
Van Auken, 5 App. 209; U. S. v. Never- 
son, 12 D. C..152. 

Fla.—West v. State, 53 Fla. 77, 43 
S 445, 447 [cit Cyc]; Fields v. State, 
46 Fla. 84, 35 S 185; Long v. State, 44 
Fla. 134, 32 S 870; Hood v. French, 37 
Fla. 117, 19 S 165; Sullivan v. McMil- 
lan, 26 Fla. 543, 8 S 450; Belote v. 
O’Brien, 20 Fla. 126. 

Ga.—Aripeka Saw Mills v. Georgia 
Supply Co., 143 Ga. 210, 84 SE 455; 
McElroy v. McElroy, 142 Ga. 37, 82 
SE 442; Gordon v. Gilmer, 141 Ga. 
347, 80 SE 1007; Tompkins v. Amer- 
ican Land Co., 139 Ga. 377, 77 SE 623; 
George W. Muller Mfg. Co. v. Ben- 
ton, 137 Ga. 411, 73 SE 669; Martin v. 
Lessburg Bank, 137 Ga. 285, 73 SHE 
387; Norton v. Aiken, 134 Ga. 21, 67 
SE 425; Fullbright v. Neely, 131 Ga. 
342, 62 SE 188; Lupo v. Frazier, 130 
Ga. 409, 60 SE 1003; Rountree v. 
Gaulden, 128 Ga. 17387, 58 SE 346; 
Park v. State, 126 Ga. 575, 55 SE 489; 
Hightower v. Ansley, 126 Ga. 8, 54 
SE 939, 7 AnnCas 927; Cole v. State, 
125 Ga. 276, 53 SH 958; Williams v. 
State, 123 Ga. 138, 51 SH 322; Taylor 
v. State, 121 Ga. 348, 49 SE 303; Do- 
zier v. McWhorter, 117 Ga. 786, 45 
SE 61; Dixon v. State, 116 Ga. 186, 
42 SE 357; Southern R. Co. v. Allison, 
115 Ga. 635, 42 SE 15; Fraser v. State, 
112 Ga. 13, 37 SE 114; Cody v. Gaines- 
ville First Nat. Bank, 103 Ga. 789. 30 
SE 281; Sullivan v. State, 101 Ga. 
900, 29 SE 16; Birmingham, etc., Air- 
Line R., etc., Co. v. Walker, 101 Ga. 
183, 28 SE 534; Harrison v. Richard- 
son, 99 Ga. 763, 27 SH 173; Roach v. 
Western, etc., R. Co., 93 Ga. 785, 21 
SE 67; Atlanta St. R. Co. v. Walker, 
93 Ga. 462, 21 SE 48; Lanier v. Hu- 
guley, 91 Ga. 791, 18 SE» 39; Surles 
v. State, 89 Ga. 167, 15 SE 38; Howard 
v. Savannah, etc., R. Co., 84 Ga. 711, 
11 SE 452; Savannah, etec., R. Co. v. 
Holland, 9 SE 1040; Huggins v. Hug- 
gins, 71 Ga. 66; Kelly v. McGehee, 67 
Ga. 364; Arthur v. Gordon County, 67 
Ga. 220; Williams v. English, 64 Ga. 
546; Lewis v. Adams, 61 Ga. 559; Hall 
v. State, 48 Ga. 607; Daniel v. John- 
son, 29 Ga. 207; Royston v. Royston, 
29 Ga. 82; Dickinson v. Solomons, 26 
Ga. 684; Alston v. Grantham, 26 Ga. 
374; Heard v. McKee, 26 Ga. 332; 
Shaw v. McDonald, 21 Ga. 395; Brown 
v. Upton, 12 Ga. 505; Straffin v. New- 
ell TPeUeRs Charts 172; Mineola Mill 
Co. v. Griffin, 18 Ga. A. 668, 90 SE 
360; Collier v. Blake, 16 Ga. A. 382, 
85 SE 354; Swift v. Moore, 15 Ga. AL 


254, 82 SE 914; McNamara v. Georgia 
Cotton Co., 10 Ga. A. 669, 73 SE 1099: 


Peacock v. State, 10 Ga. A. 402, 
SE 404. 
Hawaii—Makekau v. Kane, 20 


Hawaii 208. 

Ida.—Work v. Kinney, 8 Ida. %71, 
Tie ReATT: 

Ill.— Dodge v. Thomas, 266 Ill. 76, 
107 NE 261, AnnCas1915C 1097; 
Stephens v. St. Louis Union Trust 
Co., 260 Ill. 364, 103 NE 190; Willis 
v. Zorger, 258 Ili. 574, 101 NE 963; 
Jewell Belting Co. v. Hamilton Rub- 
ber Mfg. Co., 257 Ill. 238, 100 NE 
920 [aff 170 Pile Av 343]; Lord v. Reed, 
254 Ill. 350, 98 NE 558, AnnCas1913C 
139; Vail v. Rynearson, 249 Ill. 501, 
94 NE 942; Dalby v. Maxfield, 244 Ill. 
214, 91 NE 420, 1385. AmSR 312; 
Shaughnessy v. Holt, 236 Ill. 485, 86 
NE 256, 21 LRANS 826; Oswald v. 
Neéhls, $33 Ill. 438, 84 NE 619; Tel- 
ford v. Howell, 220 Ill. 52, 17 NE 82 
{aff 119 Ill. A. 83]; Chicago, etc., R. 
Co. v. Donworth, 203 i 192, 67 NE 
797; West Chicago St. Co. v. Lie- 
serowitz, 197 Ill. 607, ah NE 718; 
Wenegar Vv. Bollenbach, 180 Ill. 222, 
54 NE 192; Lambe v. Manning, 171-TU 
612, 49 NE 509; West Chicago St. R. 
Co. v. Kennelly, 170 Ill. 508, 48 NE 
996; Chicago, etc., R. Co. v. Chane 
cellor, 165 Ill. 438, 46 NE 268; Miller 
v. Meers, 155 Ill. 284, 40 NE 577; 
Oliphant v. Liversidge, 27 NE 921; 
Bailey v. Pardridge, 134 Ill. 188, 27 
NE 89; Hunter v. Harris, 131 Ill. 482, 
23 NE 626; Chicago West Div. R. Co. 
v. Becker, 128 Ill. 545, 21 NE 524, 15 
AmSR 144; Craig v. Miller, 103 Ill. 
605; Mestling v. Hughes, 89 Ill. 389; 
St. Louis, etc., R. Co. v. Thomas, 85 
Ill. 464; Morse v. Thorsell, 78 Ill. 
600; Mark v. Mitchell, 201 Til. A. 499; 
Conrad v. St. Louis, ‘etc., R.-Coxz 201 
Tl); A.) (276; Dowland v. Staley, 201 
Ht A. 63 Wolf v. Mattox, 193 Ill. A. 
482; Méglemry v. Selhardt Chili 
Powder Co., 187 Ill. A. 14; Wadeford 
Electric Co. v. Fitzgerald, 185 Ill. A. 
433; United Breweries Co. v. Ander- 
son, 185 Ill. A. 386; Wenske v. Ken- 
neke, 182 Ill. A. 558; re v. Chi- 
cago City R. Co., 178 Ill. 34; Jarecki 
Mfg. Co. v. Dailey, 163 Th. Asasady 
Howard v. Anderson, 162 Ill. A. 256; 
O'Meara v. Cardiff Goal Co., 154 i. 
A. 321; Bindley v. Watson, 151 Ill. 
A. 123; Mahan v. Schroeder, 142 Ill. 
A. 538° [aff 236 Ill. 392, 86 NE 97]; 
Chicago Sanitary Dist. v. Pearce, 110 
Ill, A. 592; Frike v. Orr, 109 Ill. A. 
200; Stock’ v. Seegar, 99 Ill. A. 353; 
Bishop v. Bishop, 95 Ill. A. 53; Cook 
v. American Luxfer Prism Co., 93 Ill. 
A. 299; First Nat. Bank v. Sanford, 
83 Ill. Pag 58; Meyer v. Meyer, 64 ill. 
An LNs Tewkesbury” v. Beckwith, 46 
s:AK 323; Steel v. Shafer, 39 TH Siar 
185; Knobloch v. Romeis, 34 Ill. A. 
577; Avery v. Moore, 34 Ill. A. 115 
[aff 133 Ill. 74, re NE 606]; Huling v. 
Huling, 32 Ill. 519; Coates v. Har- 
mon, 382 Ill. x soar Dobbins v. Han- 
chett, 20 Ill. 396; Gibson v. Gibson, 
15 Ill. A. 328; Ailing v. Duffy, 14 cane 
A. 69; Melody v. Peo., 8 Ill, A. 485; 
Treadway v. Treadway, 5 Ili, A. 478. 

Ind.—Leimgruber v. Leimgruber, 
172 Ind. 370, 86 NE 73, 88 NE 593; 
Goode v. Elwood Lodge No. 166, K. 
P., 160 Ind. 251, 66 NE 742; Morell 
v. Morell, 157 Ind. 179, 60 NE 1092% 
St. Joseph Hydraulic Co. v. Globe 
eae Paper Co., 
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him, the element of present interest is not essen- | tial, for it has been considered that the rule 


Armington, 5 Ind. 514; Gifford v. 
Gifford, 58 Ind. A. 665, 107 NE 308; 
Chicago, etc., R. Co. v. Mitchell, 56 
Ind. A. 354, 105 NE 396; Ashwell v. 
Miller, 54 Ind. A. 381, 103 NE 37; 
Eppert v. Gardner, 48 Ind. A. 188, 93 
NE 550; Hitz v. Warner, 47 Ind. A. 
612, 93 NE 1005; Baker v. Baker, 43 


Ind. A. 26, 86 NE 864; Vannice’ v.. 


Dungan, 41 Ind. A. 27, 83 NE 250; 
Falender v. Blackwell, 39 Ind. A. 121, 
79 NE 393; Turner v. Turner, 26 Ind. 
A. 677, 60 NE 718; Foster v. Honan, 
22 Ind. A. 252, 538 NE 667; Douglass 
v. State, 18 Ind. A. 289, 48 NE 9; 
Wilson v. Smelser, 13 Ind. A. 31, 41 
NE 76; Doan v. Dow, 8 Ind. A. 324, 
35 NE 709; Moelering v. Smith, 7 Ind. 
A. 451, 34 NE 675; Shauver v. Phil- 
ae 7 Ind. A. 12, 32 NE 113i, 34 NE 


Iowa.—Sutherland v. Briggs, 182 
Iowa 1170, 166 NW 477; Blodgett v. 
Ladd, 162 NW _ 233; Lingenfelter v. 
St. Clair, 179 Iowa 11, 161 NW 87; 
Thompson v. Romack, 174 Iowa 155, 
156 NW 310; Robertson v. Campbell, 
168 Iowa 47, 147 NW 301; Hurst v. 
Jenkins, 161 Iowa 414, 143 NW 401; 
Seevers v. Cleveland Coal Co., 158 
Iowa 574, 138 NW 793, AnnCas1915D 
188; Cummings v. Pennsylvania F. 
Ins. Co., 153 Iowa 579, 134 NW 79, 
387 LRANS 1169, AnnCas1913E 235; 
Albright v. Albright, 153 Iowa 397, 
133 NW 737; In re Bremer, 151 Iowa 
449, 131 NW 667; Magers v. Magers, 
143 Iowa 750, 123 NW 330; Etzkorn 
v. Oelwein, 142 Iowa 107, 120 NW 636, 
19 AnnCas 999; Christopherson v. 
Chicago, ete., R. Co., 135 Iowa 409, 
109 NW 1077, 124 AmSR 284; Clark 
v. Van Vleck, 1385 Iowa 194, 112 NW 
648; Dean v. Carpenter, 134 Iowa 275, 
111 NW 815; Austin v. Smith, 109 
NW 289; State v. Mitchell, 130 Iowa 
697, 10? NW 804; Gough v. Loomis, 
123 Iowa 642, 99 NW 295; Luke v. 
_Koenen, 120 Iowa 108, 94 NW 278; 
Bennett v. Marion, 119 Iowa 4738, 93 
NW 558; Creager v. Johnson, 114 Iowa 
249, 86 NW 275; Thilmany v. Iowa 
Paper Bag Co., 108 Iowa 357, 79 NW 
261, 75 AmSR 259; Iowa Leather, etc., 
Co. v. Hathaway, 78 NW 193; Owen 
v. Christensen, 106 Iowa 394, 76 NW 
1003; Moehn v. Moehn, 105 Iowa 710, 
75 NW 521; Allbright v. Hannah, 103 
Iowa 98, 72 NW 421; Corbel v. Beard, 
92 Iowa 360, 60 NW 6386; Smith v. 
Dawley, 92 Iowa 312, 60 NW _ 625; 
Welsh v. Lemert, 92 Iowa 116, 60 
NW 230; McCormick Harvesting 
Mach. Co. v. Jacobson, 73 Iowa_ 546, 
25 NW 627; State v. Miller, 53 Iowa 
84, 4 NW 838; Wilson v. Patrick, 34 
ae 362; Murray v. Cone, 26 lowa 
76. 

Kan.—Erickson v. Erickson, 98 
Kan. 244, 158 P 48; Cooper v. Bower, 
78 Kan. 156, 96 P 59; Haines v. Good- 
lander, 73 Kan. 183, 84 P 986;. Union 
Pac. R. Co. v. Hammerlund, 70 Kan. 
888, 79 P 152; Atchison, etc., R. Co. 
v. Logan, 65 Kan. 748, 70 P 878; 
Broughan v. Broughan, 62 Kan. 724, 
64 P 608; State v. Gillespie, 62 Kan. 
469, 63 P 742, 84 AmSR 411; Johnston 
v. Johnson, 44 Kan. 666, 24 P 1098; 
Broughan y. Broughan, 10 Kan. A. 
575, 61 P 874; Topeka v. High, 6 Kan. 
A. 162, 51 P 306; Western Union Tel. 
Co. v. Getto-McClung Boot, etc., Co., 
3 Kan. A. 561, 43 P 349. 
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Stiff v. Havens, 69 A 533; Providence 
County Sav. Bank v. Hughes, 26 R. I 
73, 58 A 254,106 AmSR 682; Bowen v. 
White, 26 R. 1. 68, 58 A 252; State v. 
Epstein, 25 R. I. 131, 55 A 204; White 
v. Berry, 24 R. I. 74, 52 A 682. 

S. C.—Dickson v. Epps, 104 S. GC. 
381, 89 SE 354;Fewell v.Hall,101 S. C, 
238, 85 SH 590; Wakefield v. Spoon, 
100 S.C. 100, 84 SH 418; Knight v. 
Knight, 95 S. C. 135, 78 SE 744; Griffin 
v. Forrester, 80 Sc: 220, 61 SE 3893 
Leesville Mfe. Conv: Morgan Wood, 
ete., Works, 75 S. C. 342, 55 SE 768; 
Wilson v. Gordon; 73 S. C..155, 53 SH 
79; State v. Green, 61 S. C. 12, 39 SE 
185; Greer v. Latimer, 47 S. iG: 176, 
25 SE 136; McSween v. McCown, 23 
S. C. 342; ‘Nettles v. Harrison, TS Sh 
Cyr 230: Darby v. Rice, 11'S. Cc. L, 
596; Thomasson vy. Kennedy, 24 S. CG 
Eq. Ta 

S. D.—Bliss v. Waterbury, 33 S. D. 
214, 145 NW 435; Morse v. Stanley 
County, 26S. D. 3138, 128-NW 153; 
Sutton v. Whetstone, 31 S. D.. 341, 112 
NW 850; In re McClellan, 20 g. D. 
498, 107 NW 681, 21 S. D. 209, 111 NW 
5405 Tenney :v. Rapid City, 17 S) D; 
283, 96 NW 96; Aldous v. Olverson, 
17S) uD. 190, 95 NW 917; Seim v. 
Krause, 13 sg. D. 530, 83 "NW 583; 
Reagan v. McKibben, 11 S. D. 270, 
76 NW 948. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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when vke statement was made.28 Such declarations 
are not rendered admissible by having been part of 


4, 

Tenn:—Kolb v. Knoxville, 111 
Tenn. 311, 76 SW 823; Colquit v. 
State, 107 Tenn. 381, 64 sw 713; Jones 
v. Davidson, 2 Sneed 447; Mullins 
v. Lyles, 1 Swan 337; Holland v. 
Gaither, 7 Tenn. Civ. A. 593. 


Tex.—Rankin v. Rankin, 105 Tex. 
451, 151 SW 527 [rev (Civ. A.) 134 

sw 392]; Paris, etc:, R. Co. v. Calvin, 
101 Tex. 291, 106 SW 879; Ross v. 
Moskowitz, 100 Tex. 434, 100 SW 768 
[aff (Civ. A.) 95 SW 86]; Jamison v. 
Dooley, 98 Tex. 206, 82 SW 780; AXtna 
Ins. Co. v. Eastman, 95 Tex. 34, 64 
SW 8638; Byers v. Wallace, 87 Tex. 
503, 28 SW 1056, 29 SW 760; Rankin v. 
Bell, 85 Tex. 28, 19 SW 874; Taliaferro 
v. Goudelock, 82 Tex. 521, 17 SW 792; 
Shiner v. Abbey, vty (Bd X=. if: 13 SW 613; 
Gilbert v. Odum, 69 Tex. 670, 7 Sw 
510; Johnson v. Richardson, 52 Tex. 
481: Powell v. State, 44 Tex. 63; Moke 
v. Fellman, 17 Tex. 367, 67 AmD 656; 
Garvin v. Stover, 17 Tex. 292;Schmidt 
v. Huff, (Sup.) 19 SW 131; Solomon 
v. Huey, 1 Tex. Unrep. Cas. 265; Mc- 
Donald v. Whaley, (Civ. A.) 207 SW 
609; Baker v. Thomas, (Civ. A.) 201 
SW 215; Dowdy v. Furtner, (Civ. a 
198 SW 647; Texas, etce., R. Co. 
Stephens, (Civ. A.) 198 SW 396: 
Texas, etc., R. Co. v. Thorp, (Civ. TNa)) 
198 SW 3385; Lovenskoild v. Casas, 
(Civ. A.) 196 SW 629; De Shazo v. 
Eubank, (Civ. A.) 191 SW 369; Rounds 
v. Coleman, (Civ. A.) 189 Sw 1086; 
Barton v. McGuire, (Civ. A.) 189 SW 
317; Northern Texas Tract. Co. v. 
Nicholson, (Civ. A.) 188 SW _ 1028; 
Lockney State Bank v. Bolin, (Civ. 
A.) 184 SW 553; Eagle Drug Co. v. 
White, (Civ. A.) 182 SW 378; White 
v. Holman, (Civ. A.) 180 SW 286; 
Pulkrabeck v. Griffith, (Civ. A.) 179 
SW 282; Taylor v. Butler, (Civ. A.) 
-168 SW 1004; Lester v. Hutson, (Civ. 
A.) 167 SW 321; Holt v. Guerguin, 
(Civ. A.) 156 SW 581; Curtsinger v. 
McGown, (Civ. A.) 149 SW 303; Rat- 
liff- v. Gordon, (Civ. A.) 149 SW 196; 
Galveston, etc., R. Co. v. Young, (Civ. 
A.) 148 SW 1113; Wolf v. Wilhelm, 
(Civ A.) 146 Sw 216; McMillion v. 
Hereford First Nat. Bank, (Civ. A.) 
145 SW 300; Heard v. Clegg, (Civ. A.) 
144 SW 1145; Syler v. Culp, (Civ. A.) 
138 SW 175; Speer v. Allen, (Civ. A.) 
135 SW 231; Kidd v. McCracken, (Civ. 
A.) 134 SW 839; Houston Electric Co. 
v. Jones, 61 Tex. Civ. A. 281, 129 SW 
863; Duren v. Bottoms, 60 Tex. Civ. 
A. 355, 129 SW 376; Pierce v. Waller, 
(Civ. "A.) 127 SW 1077; St. Louis 
Southwestern R. Co. v. Ray, (Civ. A.) 
127 SW 281; W. A. Arthur Cotton Co. 
v. Willis, (Civ. A.) 125 SW 584; John- 
son v. Hulett, 56 Tex. Civ. A: aki 120 
SW A Johnson v. Buchanan, 54 "Tex. 
Civ. A. 328, 116 SW 875; Hudson v. 
Slate, 538 Tex. Civ. A. 458, 117 SW 
' 469; Davis v. Lisk, 49 Tex. Civ. A. 
193, 108 SW 472; Horwitz v. La 
Roche, (CivADY 10UWSSWe 1148; 
Leuschner v. Patrick, (Civ. A.) 103 
SW 664; Rabb v. Goodrich, 46 Tex. 
Civ. A. 541, 102 SW 910; International, 
ete., R. Co. v. Hugen, 45 Tex. Civ. 
A. 326, 100 SW 1000; Davis v. Davis, 
44 Tex. Civ. A. 238, 98 SW 198; Allen 
v. Anderson, (Civ. A.) a4 SWw we Blair 
v. Baird, 43 Tex. Civ. A. 134, 94 SW 
116; Opet v. Denzer, (Civ. A.) 93 SW 
527: Jackson v. Poteet, (Civ. A.) 
89 sw 980; Hardin v. St. Louis South- 
western R. Co., (Civ. A.) 88 SW 440; 
Vicars v. Gulf, etc., R. Co., 37 Tex. 
Civ. A. 500, 84 ‘SW 386; Donaldson v. 
Dobbs, 35 Tex. Civ. A. 439, 80 SW 
1084; Missouri, etc., R. Co. v. Tar- 
water, 33, Tex. Civ. A. 116)-75'(S W937; 
Tenzler v. Tyrrell, 32 Tex. Civ. A. 


443, 75 SW 57; Missouri, etc., R. Co. v. 
Schilling, 32 Tex. Civ. A. 417, 75 SW 
64; McCowen v. Gulf, etc., R. Co., 


(Civ. A.) 73 SW 46; Murphy v. Ma- 
gee, (Civ. A.) 68 Sw 1002; Watts v. 
Dubois, (Civ. A.) 66 SW 698; Gal- 
veston, etec., R. Co. v. Davis, 27 Tex. 
Civ. A. 279, 65 SW 217; Kershner v. 
Latimer, (Civ. A.) 64 Sw 237; Cole v. 
Horton, (Civ. A.) 61 SW 503; "Lindsey 
Vv White, (Civ. A.) 61 SW 438; Mor- 
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gan _v. Butler, 23 Tex. Civ. A. 470, 
56 SW 689; Hockaday v. Wortham, 
22 Tex. Civ. A. 419, 54 SW 1094; 
Lewis v. Bergess, 22 Tex. Civ. A. 252, 
54 SW 609; Thomson vy. Hubbard, 23 
Tex. Civ. A. 101, 53 SW 841; Turner 
v. Sealock, 21 Tex. Civ. A. 594, 54 SW 
358; Largent v. Beard, (Civ. A.) 53 
Sw 90; Siebert v. Lott, 20 Tex. Civ. 
A. 191, 49 SW 783; Quanah City Nat. 
Bank vy. Martin-Brown Co:, 20° Tex. 
Civ. A. 52, 48 SW 617, 49 SW 523; 
Chestnut v. Chism, 20 Tex. Civ. A. 
23, 48 SW 549; Downey v. Taylor, 
(Civ. A.) 48 SW 541; Andrews v.*Bon- 
ham, 19 Tex. Civ. 179, 46 SW 902; 
Henry v. Bounds, Mt A.) 46 Sw 
120; Schott v. Pellerim, (Civ. A.) 43 
sw 944; Houston, etc., R. Co. v. Rit- 
ter, 16 Tex. Civ. A. 482, 41 SW 753; 
Smith v. Merchants’, etc., Nat. Bank, 
(Civ. A.) 40 SW 1038; Pittman v. 
Rotan Grocery Co., 15 Tex. Civ. A. 
676, 39 SW 1108; ‘Sanders v. Bush, 
(Civ. A.) 39 SW 203; Phillips v. Sher- 
man, (Civ. A.) 39 Sw 187; Ward v. 
Gibbs, 10 Tex. Civ. A. 287, 30 SW 
1125; Blum v. Goff, (Civ. A.) 29 SW 
1110; Kohlberg v. Fett,. (Civ. A.) 29 
SW 944; Nix v. Cole, (Civ. A.) 29 SW 
561; Boehringer v. A. B. Richards 
Medicine Co., 9 Tex. Civ. A. 284, 29 
SW _ 508; Haley v. Johnson, (Civ. A.) 
28 SW 382; Slocum v. Putnam, (Civ. 
A.) 25 SW 52; Gulf, ete, R. Co. v. 
Bruce, (Civ. A.) 24 SW 927; Master- 
son v. Jordan, (Civ. A.) 24 SW 549; 
Howard v. Parks, 1 Tex. Civ. A. 603, 
21 SW. 269; Smith v. Boatman Savy. 
Bank, 1 Tex. Civ. A. 115, 20 SW 1119; 
Cole v. State, 51 Tex. Cr. 89, 101 SW 
218; Welch v. State, 50 Tex. Cr. 28, 
95 SW 10385; Seaborn v. State, (Cr.) 
90 SW 649; Hall v. State, (Cr.) 90 SW 
176; Pool v. State, 48 Tex. Cr. 478, 
88 SW 350; Ellington v. State, 48 Tex. 
Cr. 387, 88 SW 361; Jones v. State, 
(Cr.) 883 SW 198; Chenault v. State; 
46 Tex. Cr. 351, 81 SW 971; Smith v. 
State, 46 Tex. Cr. 267, 81 SW 936, 
108 AmSR 988; Foster v. State, 45 
Tex. Cr. 98, 74 SW 29; Martin v. State, 
44 Tex. Cr. 538, 72 SW 386; Cox v. 
State, (Cr.) 69 SW 145; Click v. State, 
(Cr.) 66 SW 1104; Little v. State, 42 
Tex. Cr. 551, 61 SW 483; Renfro v. 
State, 42 Tex. Cr. 393, 56 SW 1013; 
Padron v. State, 41 Tex. Cr. 548, 55 
SW 827; Merritt v. State, 40 Tex. Cr. 
359, 50 SW 384; Porter v. State, (Cr.) 
50 SW 380; Bratt v. State, (Cr.) 41 
SW 624; Bailey v. State, (Cr.) 38 SW 
992; Golin v. State, 37 Tex. Cr. 90, 
38 SW 794; Pool v. State, (Cr.) 23 
SW 891; Cherry v. Butler, (A.) 17 SW 
1090; Jones v. State, 22 Tex. A. 324, 
3 SW 230; Harmon v. State, 3 Tex. A. 
51; Cherry v. Butler, 4 Tex. A. Civ. 
Cas. § 271, 17 SW 1090. 
Utah.—Thomson y. Reynolds, 174 P 
164; Carstensen v. Ballantyne, 40 
Utah 407, 122 P 82; Salt Lake City 
Brewing Co. v. Hawke, 24 Utah 199, 
66 P 1058; State v. Carrington, 15 


Utah. 480, 50 P 526; White v. Pease, 


15 Utah. 170, 49 P 416; Sullivan v. 
Salt Lake City, 13 Utah 122, 44 P 
1039; Flint v. Nelson, 10 Utah 261, 37 
P 479 [aff 166 U.S. 276, 17 SCt 576, 41 
L. ed. 1002]. 

vt.—Austin v. Perey, 83 Vt. 104, 
74 A 489; State v. Buck, Vit. 29, eb 
A 1087; Hawkes v. Chester, POE Gs 
271, 40 A 727; Swerdferger v. Hop- 
kins, OF AVE. 136, 31 A 153; Robin- 
son v. Dodge, 66 Vt. 595, 29° A 1017; 
Barber v. Bennett, 62 Vt. 50, 19 A 
978; Evarts y. Young, 52 Vt. 329; 
Baird v. Fletcher, 50 Vt. 603; State 
v. Tatro, 50 Vt. 483; Worden v. Pow- 
ers, 37 Vt. 619; Holbrook v. Murray, 
20 Vt. 525; Penniman y. Patchin, 6 
Vt. 325. 

Va.—Hilleary v. Hubbell, 119 Va. 
123, 89 SE 111;\Cutchin v. Roanoke, 
113 Va. 452, 74 SE 403; Moore Lum- 
ber Corp. v. Walker, 110 Va. 775, 67 
SE 374, 19 AnnCas 314; Watkins v. 
Robertson, 105 Va. 269, 54 SE 33, 115 
AmSR 880, 5 LRANS 1194; Repass v. 
Richmond, 99 Va. 508, 39 SE 160; 
Southern R. Co. v. Wilcox, 99 Va. 394, 
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a conversation or correspondence with the declarant’s 
witness,?® or with a person sent by the opposite par- 


39 SE 144; Effinger v. Kennedy, 24 
Gratt, (65 Va.) 116. 
Wash.—Browitt  v. Fiegle, 103 


Wash. 334, 174 P 444; Munson _ v. 
Baldwin, 93 Wash. 36, 159 P 1070; 
Dempsey v. Dempsey,61 Wash.632,112 
P 755; Manning v. Foster, 49 Wash. 
541, 96 P 233, 126. AmSR 876, 18 
LRANS 337, 16 AnnCas 95; Moritz v. 
Herskovitz, 46 Wash. 192, 89 P 560; 
Dean v. Oregon R., etc., Co., 44 Wash. 
564, 87 P 824; Larson v. American 
Bridge Co., 40 Wash. 224, 82 P 294, 
111 AmSR 904; Conover, v. Neher- 
Ross Co., 38 Wash. 172, 80 P 281, 107 
AmSR 841; McNicol v. Collins, 30 
Wash. 318, 70 P 753; State v. Gates, 
28 Wash. 689, 69 P 385; Long v. 
Bierce County, 22 Wash. 330, 61 P 
142; Schlotfeldt v. Bull, 18 Wash. 64, 
50 P 590; Reese v. Murnan, 5 Wash. 
373, 31 P 1027. 

W. Va.—Vale v. Suiter, 58 W. Va. 
353, 52 SE 313; Deck v. Tabler, 41 W. 
Va. 332, 23 SE 721, 56 AmSR 837; 
Crothers v. Crothers, 40 W. Va. 169, 
20 SE 927; Corder v. Talbott, 14 W. 
Va. 277. 

Wis.—Hilton v. Rahr, 161 Wis. 519, 
155 NW 116; In re Klehr, 147 Wis. 
653, 133 NW 1105; Chase v. Wood- 
ruff, 133 Wis. 555, 113 NW 973, 126 
AmSR 972; Glassner v. Johnston, 133 
Wis. 485, 113 NW 977; Kath v. Wis- 
consin Cent. R. Co., 121 Wis. 503, 99 
NW 217; Martin v. Eastman, 109 Wis. 
286, 85 NW 359; Buel v. State, 104 
Wis. 132, 80 NW 78; Green v. Had- 
field, 89 Wis. 138, 61 NW 310; Cohn v. 
Heimbauch, 86 Wis. 176, 56 NW 638; 
Baker v. State, 80 Wis. 416, 50 NW 
518; Finch v. Phillips, 41 Wis. 387; 
Jilsum v. Stebbins, 41 Wis. 235. 

Eng.—Hudson v. Swiftsure, 82 L. 
ease SOO. 

“Tt is a well eStablished rule of 
evidence that declarations of a party 
tavorable to himself are not admis- 
sible unless made in the presence of 
the other party, or as a part of the 
res gestae, or in contradiction of 
evidence previously given.” Jones v. 
Dugan, 124 Md. 346, 350, 92 A 775. 

“Declarations which may have been 
uttered for the purpose of making 
evidence are excluded on the issue 
of what was the intention or state 
of mind of the declarant, unless they 
are made under such circumstances 
as to give to them some corrobora- 
tion.” Yolyoke v. Yolyoke, 110 Me. 
469, 480, 87 A 40. 

[a] Reason for rule.— “What a 
man says against his own interest, 
may be safely believed; but it is not 
safe to credit him, where he is ad- 
vocating his interest. Upon this 
principle the rule of evidence is 
founded—a man’s confession, against 
himself, is evidence, but his declara- 
tions in favor of his own interest are 
not evidence.” 38 Pa. 
Super. 424, 428. 

{b] Narrative or explanation. — 
‘Tf the words of the party interested 
are the narration or explanation of 
a past event, they are mere self-serv- 
ing declarations. They may be the 
words of a truthful man, but he is 
frail and subject to the influence of 
self-interest, and being made without 
opportunity for those whom they af- 
fect to defend themselves, safety 
only lies in their absolute inadmis- 
sibility.’ Grant v. Kansas’. City 
Southern R. Co., 172 Mo. A. 334, 339, 
157 SW 1016. 


In re Grove, 


28. White v. Green, 50 N. C. 47. 
29. U. S.—South Memphis Land 
Co. v. McLean Hardwood Lumber 


Co., 210 Fed. 257, 127 CCA 75. 

Ark.—Terry.v. Clark, 76 Ark. 
88 SW 987. 

Ill.—Chicago, etc., R. Co. v. Don- 
worth, 203 Ill. 192, "67 NE 797 [rev 
105 Ill. A. 400]. 

Iowa.—State v. Elliott, 15 Iowa 72. 

Mo.—Steltemeier v. Barrett, 115 
Mo. A. 323, 91 SW 56 

N. Y.—Riddell v. Jenkins, 109 Avp. 
Div. 468, 95 NYS 702. 
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ty,°° or with the adverse party himself, or his 
agent ;31 by having been brought to the attention of 
the other party or his agent and commented upon .by 
him;3? by having been entered upon a book of ac- 
count or other record;** or by being brought out on 
cross-examination.*4 Such declarations are equally 
inadmissible when offered by the declarant’s repre- 
sentatives,°> and the rule of exclusion also applies 
when such declarations are offered in evidence by 
third persons on their own behalf.2* In an action 


N. C.—Brooks v. Shook, 147 N. C. 
630, 61 SE 601. j 

Tex. —Gulf, ete., Rito, iwerCulver} 
(Civ. A.) 168 SW 514; Horwitz v. La 
Roche, (Civ. A.) 107 SW 1148. 

Wash.—MeNicol v. Collins, 30 
Wash. 318, 70 P 7538. 

N. B—Mersereau v. Swim, 42 N. 
B. 497. 

80. Milhim v. Hawkeye Ins. Co., 
171 Ill. A. 262; Reigel v. Des Moines 
L. Ins. Co., 165 Ill. A. 448; Artcher 
v. McDuffie, 5 Barb. (N. Y.) 147. 

31. Ga.—Mineola Mill ce v. Grif- 
fin, 18 Ga. A. 668, 90 SE 360. 

ee ee v. Mickleson, 157 

Mass.—Callahan v. Goldman, 216 
Mass. 234, 103 NE 687. 

Op os v. Todd, 17 Mo. 587. 

N. Y.—Grant v. Pratt, 87 App. Div. 
490, 84 NYS 983; Havens v. Gilmour, 
&3 App. Div. 84, 82 NYS 511. 

Pa.—Oterie v. Vitale, 55 Pa Super. 
ae Barrow v. Newton, 55 Pa. Super. 

S. C.—Leesville atte: Co. v. Morgan 
Wood, ete., Works, 75 S.,C. 342, 345, 
55 SE 768 [cit ook 

Tex.—Texas, ete., R. Co. v. Thorp, 
ae ale 198 SW 335; Grand Lodge 

Kes Pe Mackey, (Civ. A.) 104 SW 
ite ee v. Poteet, (Civ. A.) 89 
SW’ 980. 

[a] A contrary view (1) has 
been expressed in a few cases hold- 
ing that Self-serving declarations 
made in the presence of the adverse 
party may be shown. Mineola Mill 
Co. v. Griffin, 18 Ga. A. 668, 90 SE 
860; Upham v. Mickleson, (Iowa) 
157 NW 264. (2) Such a statement, 
standing alone, is so clearly errone- 
ous that it is fair to assume that. the 
real reason for admitting such declar- 
ations was that they were a part of 
a conversation which had already 
been shown in evidence (See supra § 
163); (3) or that the acquiescence 
of the adverse party was in the 
nature of an admission (See infra §§ 
356-368). 

32. Braley v. Braley, 16 N. H. 426; 
Duysters v. hewierd, CaS ca ale 
614, 55 A 823. 

33. Bose a iaey Bates County, 117 
Fed. 526; hrlich v. Lakeside Fish, 
ete., Co., 198 Ill. A. 152; Hodges v. 
Detroit Electric Light, etc., Co., 109 
Mich. 547, 67 NW 564; Geneva, Min- 
eral Spring Co. v. Steele, 111 App. 
Div. 706, 97 NYS 996; Kaplan v. 
Piepenmans 80 Misc. 226, 140 NYS 


[a] Minute book.—A self-serving 
entry in the minute book of a rail- 
road company, purporting to be a 
certified, copy of the record of a 
county court, is not admissible, Ed- 
wards v. Bates County, 117 Fed. 526. 

34. Mathes v. Chicago City R. Co., 
178 Ill. A. 34; Dickson v. Grissom, 4 
La. Ann. 538. 

35. U. S.—Gunter v. Gunter, 174 
Fed. 933, 98 CCA 545, 

‘Ala.—Landers v. Hayes, 196 Ala. 
533, 72 S 106. 

Cal.—Western Union oe 
Newlove, 145 Cal. 772, 79 P 
linger v. Wright, 143 Cal. 292, 76 P 
1108; Stephenson v. Hawkins, 67 
Cai. 106, 7 P 198; Fisher y. Bergson, 
49 Cal. 394; Bedell v. Scoggins, 5 Cal. 
Unrep. Cas. 66, 40 P 954. 

Conn.—Rowland vy. Philadelphia, 
etc.,. R. Co., 68.Conn;, 415,,28 A102; 
Ramsbottom v. Phelps, 18 Gonn. 278. 

D. C--Nieman v. Mitchell, 2 App. 


CO, 2h. 
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jury. 


Ga.—Lewis v. Adams, 61 Ga. 559; 
Royston v. Royston, 29 Ga. 82; Straf- 
fin v. Newell, T. U. P. Charlt. 172. 

Tll-—Lord v. Reed, 254 Ill. 350, 98 
NE 553, AnnCasi913C SOR Oswald ‘Ve 
Nehls, 933 Ill. 438, 84 NE 619; Barnett 
v. Noble, 155 Ill. A. 129; Tewkes- 
bury v. Beckwith, 46 Ill. A. 323; 
Avery v. Moore, 34 Ill. A. 115 [aff 133 
Tll. 74, 24 NE 606]; Gibson v. Gibson, 
15 Ill. A. 328. 

Ind.—Harcourt v. Harcourt, 89 Ind. 
104; Bristor v. Bristor, 82 Ind. 276; 
Marks v. Box, 54 Ind. A. 487, 103 
NE 27; Baker v. Baker, 43 Ind. A. 26, 


86 NE 864; Doan v. Dow, 8 Ind. A. 
324, 35 NE 709. 
Iowa.—Albright v. Albright, 153 


Iowa 397, 133 NW 737; Drefahl v. Se- 
curity Sav. Bank, 132 Iowa 563, 107 
NW 179; Luke v. Koenen, 120 lowa 
103, 94 NW 278; Lindley v. Waterloo 
First Nat. Bank, 76 Iowa 629, 41 NW 
381, 14 AmSR 254, 2 LRA 709; Wil- 
son v. Patrick, 34 Iowa 362. 

Ky.—Adams v. Button, 156 Ky. 693, 
161 SW 1100; Ware v. Bennett, 143 
Ky. 7438, 137 SW 532; Jackson Bap- 
tist Church v. Combs, 130 Ky. 255, 
113 SW 119; Louisville, etc., R. Co. 
v. Onan, 110 SW 380, 33 KyL 462; 
Howard v. Maxwell, 98 SW 1018, 30 
KyL 448; Penn v. Fightmaster,. 17 
SW 334,13 KyL 449. 

La.—Lacoume v. Stulb, 3 La. A. 
oreens) 393. 

Me.—Talbot v. Hathaway, 113 Me. 
324. 93 A 834, 1 ALR 772; Scribner v. 
Adams, 73 Me. 541, 

Md.—Martin v. Munroe, 121 Md. 
679, 89 A 319; Blackburn v. Beall, 21 
Md. 208; Edelin v. Sanders, 8 Ma. 
118%. Drury,-v..CGonner; 6" Harr, &d% 
288: Brocks yv. Dent, 1 Md. Ch. 523. 

Mass.—Fellows v. Smith, 130 Mass, 
878; Baxter v. Knowles, 12 Allen 114. 

Mich.—Walsh v. Backus, 183 Mich. 
527, 149 NW 1022; Bettinghouse v. 
Bettinghouse, 156 Mich. 169, 120 NW 
617; Coleman v. McGowan, 149 Mich. 
624, 118 NW 17; Van Fleet v. Van 
Fleet, 50 Mich. 1, 14 NW 671; Ward 
v. Ward, 37 Mich. 253; Wilson v. Wil- 
son, 6 Mich. 9. 

Minn.—Dickson v. Miller, 124 Minn. 
346, 145 NW 112. 

Miss.—Carter v. Catchings, 48 S$ 
ag Whitfield v. Whitfield, 40 Miss. 


Mo.—Criddle v. Criddle, 21 Mo. 522; 
Perry v. Roberts, 17 Mo. 36; Stelte- 
meier v. Barrett, 115 Mo. A. 323, 91 
SW _ 56. 

Nebr.—Bennett v. Taylor, ‘4 Nebr. 
Oe 800, 96 NW 669. 

H.—White v. Poole, 74 N. H. 71, 
65 ne 255. 

N. Y.—Woolley v. Stewart, 222 N. 
Y. 347, 118 NE 847; Root v. Borst, 
142, SN. SYs. 62, 36 NE 814; Lowery v. 
Erskine, 113 N. Y. 52, 20 NE 588; Mc- 
Kinnon v. Bliss, 21 N. Y. 206; Mat- 
ter of Rossell, 126 App. Div. 607, 110 
NYS 706; Hayden v. Pierce, 71 Hun 
5938, 25 NYS 55 [aff 144 N. Y. 512, 39 
NE 638, 1 NYAnnCas 205]. 

N. C.—McGowan v. Davenport, 134 
N. C. 526, 47 SE 27; Austin v. King, 
91 N. C. 286. 

Pa.—Miller’s App., 100 Pa. 568, 45 
AmR 394; In re Grove, 38 Pa. Super. 
424; Stewart’s Hst., 3 Pa. Dist. 747, 
15 Pa. Co. 380; Serfass v. Serfass, 14 
Pano. 97. 

Porto Rico.—Didricksen v. Ameri- 
re State R. Co., 5 Porto Rico Fed. 

R. L.—Tiffany v. Morgan, 73 A 465. 

S. C.—Griffin v. Forrester, 80 S. C. 
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against several defendants, the fact that plaintiff 
claimed exemplary damages against one of defend- 
ants did not authorize him, in making out his case, 
to introduce self-serving declarations of such de- 
fendant, to prejudice the other defendants with the 


Applications of the rule excluding self-serving de- 
clarations might be multiplied almost indefinitely, 
and, without attempting to exhaust all applications, 
numerous instances are set out in the footnote.%® 


220, 61 SE 389; Thomasson v. Ken- 
nedy, 24 S.C. Ea . 440 

Ss. D—-Sation= Vv. ‘Whetstone, 21 S. 
D. 341, 112 NW 850 

Tex.—Schmidt v. Huff, (Sup.) 19 
SW 1381; Solomon v. Huey, 1 Tex. 
Unrep. Cas. 265; Missouri, ete., R. 
Co. v. Graham, (Civ. A.) 168 SW 55; 
Yndo v. Rivas, (Civ. A.) 142 SW 920; 
Duren v. Bottoms, 60 Tex. Civ. A. 355, 
129 SW 3:76; Masterson v. Jordan, 
(Civ. A.) 24 SW 549. 

Vt.—Comstock v. Jacobs, 86 Vt. 182, 
84 A 568; Barber v. Bennett, 62 Vt, 
50,19 A 978. 


Va.—Masters v. Varner, 5 Gratt. 
(46 Va.) 168, 50 AmD 114. 
Wash.—Corbett v. Weaver, 59 


Wash. 248, 109 P 803; Reese v. Mur- 
nan, 5 Wash. 378, 31 P 1027. 

W. Va.—cCrothers v. Crothers, 40 
W. Va. 169, 20 SE 927. 

Wis.—McKnelly v.,\Brotherhood of 
American Yoeman, 160 Wis. 514, 152 
yeh 169; Jilsun v. Stebbins, 41 Wis. 

See also infra § 206. 

36. .Ark.—Doyle v. Davis, 127 Ark. 
302, 192 SW 229. 

Cal.—Poorman v. Miller, 44 Cal. 
269; Wahl v. Yori, (A.) 174 P 692. 

Ga.—Russell v. Tucker, 136 Ga. 136, 
70 SE 1018. 

Ill.—Patterson v. Patterson, 251 Il. 
153, 95 NE 1051. 

Lia.—Trellieu Cypress Toe Co. 

Albert Hansen Lumber Co., 121 La. 
700, 46 S 699 

Md.—Rosman v. Travelers’ Ins. Coe., 
id Saas 689, 96 A 875, AnnCasi1918C 
ere .—Ware v. Brookhouse, 7 Gray 


Mo.—Vermillion v. Parsons, 107 Mo. 

A. ae 80 SW 916. 
H.—South Hampton v. Fowler, 
54 x. es ot ye ae 
Y.—Dewey v. Goodenough, 56 
Barb, ey Williams v. Hamlin, 121 
NYS 22 

N. Te Fomatie v. Spoonheim, 19 
N. D. 191, 123 NW 830, 41 LRANS 1. 
ON Re nies re Kvist, 256 Pa. 30, 100 A 

s Oe eos v. Spoon, 100 S. C. 
100, 84 SE 418. 

Tex.  ibest v. Odum, 69 Tex. 670, 
7 SW 610; Lockney State Bank v. 
Bolin, (Civ. A.) 184 SW 553. 

Wis.—Lehman Vv. Sherger, 68 Wis. 
145, 31 NW 7838. 

Bng.—Stothert v. James, 1 C. & K. 
121, 47/CL 121: 

37. peng v. Poteet, (Tex. Civ. 
A.) 89 SW 9 

38. [a] Rule excludes: (1) Re- 
citals in a deed of recent origin that 
the makers were the heirs of a for- 
mer owner. Stockley v. Cissna, 119 
Fred. 812, 56 CCA 324 (holding that 
such recitals, without circumstances 
in support thereof, are not evidence 
against a stranger). (2) A_ state- 
ment by an architect suing for his 
fees on the basis of a percentage of 
the cost of a_ building, in the plans 
filed with the building department, as 
to the cost of the building. Israels 
v. Macdonald, 123 App. Div. 63, 107 
NYS 826 [app dism 193 N. Y. 598 
mem, 86 NE 1126 mem]. (3) State- 
ments in the oath of,a taxpayer at- 
tached to his assessment statement, 
that such statement included all of 
his property taxable in a certain 
county. Morse v. Stanley County, 26 
S. D. 313, 128 NW 158. (4) A state- 
ment made in a will in support of 
testator’s title against his children, 
or of his right to dispose of the Prop~ 


For 1ater cases, developments and changes in the law see cumulative Annotations, same title, page and note numpes, 
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The rule has been held not applicable in a great 
number of cases in which it has been invoked, be- 
frequently made the 
basis of an objection to evidence which by no means 
falls within its scope. Without attempting to ex- 


ing like the hearsay rule,*° 


erty to which the statement relates. 
Tyler v. Wright, 164 Mich. 606, 130 
(5) Letters written by an 
attorney to his client after the ter- 
mination of his services, making a 
claim for services and disbursements. 
Curtsinger v. McGown, (Tex. Civ. A.) 
149 SW 303. (6) Declarations in sup- 
port of the declarant’s title to real 
or personal property. Couch  v. 
Couch, 141 Ala. 361, 37 S 405; Rowe 
v. Hibernia Sav., etc., Soc., 134 Cal. 
403, 66 P 569; Dozier v. McWhorter, 
117 Ga. 786, 45 SE 61; Skidmore v. 
Smith, 84 SW.1163, 27 KyL 323; Dixon 
v. Labry, 29 SW 21, 16 KyL 522; En- 
neking v. Woebkenberg, 88 Minn. 259, 
92 NW 932; Kansas City, etc., R. Co. 
-v. Smith, 156 Mo. 608, 57 SW 555; Diel 
v. Stegner, 56 Mo. A. 535; Blount v. 
Hamey, 43 Mo. A. 644; Ratliff v. Rat- 
liff, 181 N. C. 425, 42 SE 887, 68 LRA 
963; Lumm v. Howells, 27 Utah 80, 74 
P 432; Crothers v. Crothers, 40 W. Va. 
169, 20 SH 927. (7) Declarations 
tending to show a fee simple title to 
land in declarant, although his dec- 
larations to the contrary had been 
admitted. Ratliff v. Ratliff, supra. 
(8) A statement by one in possession 
of land that his purchase of the dower 
interest made his title complete, as 
he had previously acquired and then 
owned the reversionary interest. Full- 
bright v. Neely, 131 Ga. 342, 62 SE 
188. (9) Statements of one in pos- 
session of money showing that he 
claimed it as a gift. Campbell v. 
Sech, 155 Mich. 684, 119 NW 922. 
(10) A letter attempting to explain 
the meaning of a guaranty. Moore 


- Lumber Corp. v. Walker, 110 Va. 775, 


67 SE 374, 19 AnnCas 314. (11) Aban- 
doned pleadings drawn by one not a 
party. Gamble v. Martin, (Tex. Civ. 
A.) 151 SW 327. (12) Declarations 
made by a testator as to his domicile, 
unless connected with some act rele- 
vant to the issue of domicile, so as to 
constitute a part of the res geste. 
Holyoke v. Holyoke, 110 Me. 469, 87 
A 40. (13) Declaration as evidence 
of domicile generally see Domicile §§ 
60, 61. (14) Recitals of a deed as 
to payment of the purchase price, 
where the question of whether the 
grantee is a bona fide purchaser is 
involved. U.S. v. Brannan, 217 Fed. 
S49n loos COA 5590 5U.n San. Hilly, 217 
Fed. 841 [aff 234 Fed. 39, 148 CCA 
55]. (15) Declarations of a grantor 
tending to show fraud or undue in- 
fluence. Rankin v. Rankin, 105 Tex. 
451, 151 SW 527 [rev (Civ. A.) 134 
SW 392]. (16) A declaration of the 
grantee on the subject of the mental 
capacity of the grantor in a deed 
which it is sought to set aside for 
mental incapacity of the grantor. 
Nichols v. Nichols, 79 Conn. 644, 66 
A: 161. 
diary of a wife showing that a deed 
executed by her husband to her was 
an absolute conveyance and not a 
mortgage. Wilson v. Terry, 71 N. J. 
Wan 85,120) yA) O83) Laff 704 IN. J.) iq. 
231, 62 A 310]. (18) Declarations of 
a broker, suing for commissions, as 
to the sale of the land and what he 
would be entitled to. Leuschner v. 
Patrick, (Tex. Civ. A.) 103 SW 664. 
(19) A statement by defendant in an 
action by a broker for commissions 
on a sale of realty that he had agreed 
to sell his property but wanted it dis- 
Se ed understood that it was sold 
subject to his wife’s signing the deed. 
Baker v. De Vitt, 49 Tex. Civ. A. 607, 
110 SW 528. (20) A statement of one 
sued by a real estate broker for com- 
missions, that payment of the com- 
missions was to await the delivery 
of the deed. Dike v. Haight, 108 NYS 
1066. (21) The declaration of a 
grantor, made after the deed had 
passed into the possession of the 
grantee, that he had delivered the 
deed to the grantee for safe-keeping. 
Chase v. Woodruff, 183 Wis. 555, 113 


P) 


(17) Entries in the private, 
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clude particular 
tions.41 


NW 973, 126 AmSR 972. (22) In- 
dorsements by the president of a cor- 
poration on the back of returned 
certificates of stock, to the effect that 
such certificates were assigned to him 
by a third person, such indorsements 
not having been made in the per- 
formance of his duties as an officer 
of the company. Geneva Mineral 
Spring Co. v. Steele, 111 App. Div. 
706, 97 NYS 996. (23) Unauthorized 
entries made by a corporation’s sec- 
retary in the corporate books to estab- 
lish a trust in his favor in stock held 
by another. Fletcher v. Kidder, 163 
Cal. 769; 127 P 73. (24) Statements 
of a plaintiff in an action for breach 
of promise to marry, as to the en- 
gagement. lLiebrandt v. Sorg, 133 
Cal. 571, 65 P 1098; Pearce v. Stace, 
207 N. Y. 506, 101 NE 434; Osmun v. 
Winters, 25 Or. 260, 35 P 250. (25) 
Defendant’s conduct in relation to his 
agreement to marry plaintiff (Coop- 
er v. Bower, 78 Kan. 156, 96 P 59, 78 
Kan.164,96 P 794),(26)andwhy she did 
not marry him (Pearce v. Stace, 207 
N. Y. 506, 101 NE 484). (27) A state- 
ment of an injured person as to how 
he received his injury (Hulse v. 
Northern Pac. R. Co., 47 Mont. 59, 
130 P 415; Gulf, etc., R. Co. v. Cul- 
ver, (Tex. Civ. A.) 168 SW 514; Hous- 
ton Electric Co. v. Jones, 61 Tex. Civ. 
A. 281, 129 SW 863), (28) even though 
made to a physician (Chicago, etc., R. 
Co. v. Donworth, 203 Ill. 192, 67 NE 
797 [rev 105 Ill. A. 400]; Hardin v. 
St. Louis Southwestern R. Co., (Tex. 
Civ. A.) 88 SW 440). (29) A state- 
ment by one suing for a personal in- 
jury, made several hours after the 
accident, to a night watchman in 
explanation of his having a ‘lamp 
burning, that he had been injured, 
that his injuries were paining him, 
and that he kept the lamp burning to 
apply a liniment. Gulf, etc., R. Co. 
Ve eCulver, (Chex .Cive A.) 268s Wi 
514. (30) A letter sent by plaintiff 
to defendant giving his version of 
the contract involved in the action. 
Austin v. Langlois, 83 Vt. 104, 74 A 
489. (381) A statement of defendant 
in an action for malicious prosecu- 
tion, immediately before the case 
against plaintiff was called, that he 
desired the prosecution dismissed. 
Rutherford v. Dyer, 146 Ala. 665, 40 
S 974. (32) Statements by a husband 
as to the effect on him of indiscre- 
tions of his wife. Schlater v. Le 
Blane, 121 La. 919, 46S 921. (33) A 
mortgage given by the purchaser of 
furniture, where the issue was 
whether the sale was conditional or 
unconditional. Lazarovitch v. Tatil- 
bum, 103 Me. 285, 69 A 275. (34) Dec- 
larations of vendors under a verbal 
contract, on the morning after the 
deed was delivered, that the pur- 
chaser was to ‘pay a certain note, 
which he denied. Hudson v. Slate, 53 
Tex. Civ. A. 453, 117 SW 469. (35) 
A statement of a debtor that he has 
paid (Collier v, Blake, 16 Ga. A. 382, 
85 SE 354; Pool v. Anderson, 150 N. C. 
624, 64 SE 593; Smith v. Leaven- 
worth, 46 Or. 463, 80 P 1010), (36) or 
has proposed (Haines v. Goodlander, 
73 Kan. 183, 84 P 986) (37) or en- 
deavored to raise the money to pay 
his debt (Telford v. Howell, 220 Ill. 
52, 77 NE 82 [aff.119 Til. A. 83]). 
(38) Declarations of a creditor show- 
ing nonpayment of a note due him. 
Norton v., Aiken, 134 Ga. 21, 67 SE 
(39) Declarations by a judgment 
debtor, who had accepted the over- 
plus of a sale of his property on exe- 
cution, made the day after the money 
was paid him, to the effect that he 
knew nothing about its having been 
paid him. Lupo v. Frazier, 130 Ga. 
409, 60 SE 1008. (40) A stamped en- 
velope with a direction thereon to re- 
turn to defendant at a certain town, 
is not admissible in evidence to show 
that his residence was in such town 
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haust all cases of this character, but as illustrative 
of the judicial attitude, numerous instances are set 
out below where various courts have refused to ex- 


statements as self-serving declara- 


where it is not shown that the en- 
velope antedated the controversy. 
Coolidge v. Taylor, 85 Vt. 39, 80 A 
1038. (41) The making of a deed by 
a wife alone, of property standing in 
her name, it not appearing the hus- 
band knew thereof, is merely a self- 
serving declaration, as regards the 
question of the land being separate or 
community property. Eaton v. Locey, 
22 Cal. A. 762, 186 P 534. 

39. U. S.—Corvalles, ete. R. Co., 
Vv. U.S:, 191 Peds 390; 112'CGAT5 4. 

Ark.—Cotton v. Citizens’ Bank, 97 
Ark. 568, 135 SW 340. 

Cal.—Hinton v. Welch, 177 P 282; 
Jameson v. Tully, 173 P 577; Bailey 
v. Moshier, 35 Cal. A. 345, 169 P 913. 

Ga.—Banks y. Bradwell, 140 Ga. 
640, 79 SE 572; Pruett v. Cowsart, 
136 Ga. 756, 72 SE 30; McCullough v. 
Sawtell, 134 Ga. 512, 68 SE 89. 

Ill.—Hudson vy. Carrithers, 201 Ill. 
A. 153; Hatcher v. Quincy Horse R., 
Ct,” CO Losi TILA WOON Latins tonek ils 


847, 111° NE 1005]; Hill v. Carson, 
fe a BY eS Wk 
Ind.—Chicago, etc., R. Co. v. Bid- 


dinger, (A.) 113 NE 1027. 
Iowa.—Owens v. Iowa County, 169 


NW 388; Sutherland v. Briggs, 182 
Iowa 1170, 16€ NW 477; Scovel v. 
Monaghan, 164 NW 783; Zenor v. 


Smith, 150 Iowa 424, 130 NW 382. 

kKan.—Hunnieutt v. Oren, 84 Kan. 
460, 114 P 1059. , 

Mass.—Estes v. Aaron, 227 Mass. 
96, 116 NE 392; Auringer v. Cochrane, 
225 Mass. 273, 114 NW 355; Carter v. 
Papineau, 222 Mass. 464, 111 NE 358, 
LRA1916D 371, AnnCasi918C 620. 

Mo.—Culbertson v. Matson, 11 Mo. 
492; Deer v. Deer, (A.) 180 SW 572; 
Milne vy. Chicago, etc., R. Co., 155 Mo. 
A. 465, 1385 SW 85. : 

N. H.—Hoxie v. Walker, 75 N. H. 
308, 74 A 183. 

N. Y.—In re Newcomb, 192 N. Y. 
238, 84 NE 950. 

N. C.—Howard v. Wright, 173 N. 
C. 339, 91 SE 1032; Wilkins-Ricks 
8 v. McPhail, 169 N. C. 558, 86 SE 


N. D.—Reinke v. Minneapolis R. 
Co., 23° N."D. 1827 135 (NW. 779: 


Pa.—Krider v. Hartzell, 40 Pa. 
Super. 186. 
S. C.—Cannon v. Baker, 97 S. C. 


116, 81 SE 478. 

Tex.—Watts v. McCloud, (Civ. A.} 
505 SW 381; Wilson v. J. W. Crow- 
ders Drug Co., (Civ. A.) 190 SW 194; 
Dunn v. Epperson, (Civ. A.) 175 SW 
835 ‘Security” "Drust,, ‘etc: “ins. 3.60: 
Ve_-Stuart, “Civ.” Ac) > 1632 Swe 396; 
Wells v. Bilkiss, (Civ. A.) 136 SW 
798; Keller v. Lindow, (Civ. A.) 133 
SW 304; Kirby v. Boaz, (Civ. A.) 121 
SW 223; Keck v. Woodward, 53 Tex. 
Civ. A. 267, 116 SW 75; Houston Oil 
Con Ve -wimball, (Civ, Ae ties 
662 [aff 103 Tex. 94, 122 SW 533, 124 
SW 85]; Brewer v. Cochran, 45 Tex. 
Civ, “Ac” 179,99 SW 710338" Davis’ v. 
Davis, 44 Tex. Civ. A. 238, 98 SW 
198; Tract Co. v. Parks, (Civ. A.) 93 
SW 130; St. Louis Southwestern R. 
Co. v. Demsey, 40 Tex. Civ. A. 398, 
89 SW 786. 

Vt.—Barney v. Quaker Oats Co., 
85 Vt. 3872, 82 A 113; Donovan vy. 
Selinas, 85 Vt. 80, 81 A 235, AnnCas 


1915D 645. 

Wash.—Vittucci Co. v. Canadian 
eg R. Co., 102 “Wash. 686, 174 P 
uv . 


Ont.—Clergue v. Plummer, i1 Ont 
WN 85 [allowing app 10 OntWN 356]. 

40. See supra § 167. 

41. [a] Rule does not exclude: 
(1) Bankruptcy schedules. In re 
Strang, 166 Fed. 779. (2) Testimony 
by a plaintiff who released cattle dis- 
trained for trespass, that he did so 
on defendant’s agreement to pay the 
damages. Clark v. Mosier, 35 S. D. 
54, 150 NW 475. (3) Letters demand- 
ing payment of amounts claimed ta 
be due. Ede v. Ward, 32 S. D. 351 
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(b) Declarations of Agent. The un- 
sworn declarations of an agent are not admissible 
on behalf of the principal,*? even though the agent 


EVIDENCE 


for his surety,*” 


is dead.*® Accordingly the favorable, unsworn state- 


148 NW 269. (4) Letters eliciting 
replies promising payment. Tuttle 
v. Newbold, 184 Ill. A. 37, (5) Tes- 
timony of plaintiff’s wife in her hus- 
band’s action for damages for in- 
juries to her, that she did her house- 
hold work before the injury and did 
not do it afterward. Birmingham R., 
ete., Co. v. Roach, 188 Ala. 306, 66 
S 82. (6) Declarations by a depositor 
of a trust account in a savings bank 
at the time of her attempt to with- 
draw the fund, tending to explain 
her intent. Rush v. South Brooklyn 
Sav. Inst., 134 App. Div. 981, 119 NYS 
726 (holding that such declarations 
were admissible on the question of 
her revocation of the trust, and were 
not self-serving when made because 
the trust was then merely tentative 
and revocable). (7) The statement of 
the cashier of a claimant bank in 
statutory claim proceedings as to 
whether he had any correspondence 
with plaintiff and defendant. Alex- 
ander v. Fresno First Nat. Bank, 140 
Ga. 266, 78 SE 1071. (8) A declara- 
tion of an insured made long prior 
to the issuance of the policy. Home 
Ben. Assoc. No. 3, v. Wester, (Tex. 
Civ. A.) 146 SW 1622. (9) In an ac- 
tion by the indorsee of a premium 
note, a letter written to defendant by 
its state agent seeking such indorse- 
ment. Security Trust, etc., Ins. Co. 
7, Stuart, (Tex. Civ. A.) 163 SW 396 
(nolding that the letter was admis- 
sible to show that the agreement 
between the parties was that the 
note should be indorsed without re- 
course). (10) In an action by two 
plaintiffs against the owner of a 
cold storage plant for damage from 
breach of contract, testimony of an 
employee of defendant that de- 
fendant in the presence of one of the 
plaintiffs instructed him to obey the 
erders of the particular plaintiff as 
to regulation of temperature. Mc- 
Cullough v. Sawtell, 134 Ga. 512, 68 
SE 89. (11) In an action to recover 
for injuries received from being hit 
by a street car while riding in a 
cutter, testimony of plaintiff that 
just before the collision he looked 
over his shoulder and saw the car 
approaching, and that he told the 
driver that a car was approaching. 
Payne v. Waterloo etc., R. Co., 153 
Iowa 445, 1833 NW 781. (12) In an 
action on a contract, a second notice 
of the _ plaintiff’s lien claim filed 
after fuller ascertainment of the 
and as part of the same 
Bagnell Timber Co. v. 
Missouri ete., R. Co., 250 Mo. 514, 
157 SW 497. (13) In computing ad- 
vancements chargeable against tes- 
tator’s son’s share of the estate, 
check stubs on which testator made 
memoranda of dates, amounts, and 
purposes for which some of the 
checks were issued. In re_ laning, 
241 Pa. 98, 88 A 289, AnnCas1915B 
796. (14) Where the delivery of a 
deed from a husband to his wife and 
the passing of title thereunder was 
denied, a statement by the wife prior 
to the husband’s death to the effect 
that her husband had given her all 
his property. Davis v. Davis, 44 Tex 
Civ. A. 238, 98 SW..198., (16) In-an 
action by a father for the death of 
his minor son, where it appeared that 
he had left home against the wishes 
of his parents, on the question as to 
whether he intended to contribute 
his services or earnings to his par- 
ents, letters written by him and con- 
versations had by him expressing 
such an intention. Dean v. Oregon 
R., ete., Co., 44 Wash. 564, 87 P 824. 
(16) In an action of assumpsit, where 
it is necessary for plaintiff to prove 
demand in order to lay the founda- 
tion for recovery, a letter addressed 
by him to defendant, is admissible as 
a whole, although it may contain 
statements which are _ self-serving. 


facts r 
transaction. 


Glatfelter v. Mendels, 46 Pa. Super. 
562 (holding that this is especially 
true where there is in evidence de- 
fendant’s reply containing a vigorous 
denial and giving the attitude of de- 
fendant hee reference to plaintiff’s 
statement). (17), The fact that a let- 
ter was written after the filing of a 
suit does not render it inadmissible 
as self-serving where, when the let- 
ter was written, defendant did not 
know that the suit had been filed. 
Texas Mach. etc., Co. .v. Ayers Ice 
Cream Co, (Tex. Civ. A.) 150 SW 
750. (18) Exclusions by the deputy 
mineral surveyor in his survey for a 
patent cannot be considered as mere 
self-serving declarations of the ap- 
plicant, but will be considered as de- 
termining the priority of conflicting 
locations. Round Mt. Min. Co. v. 
Round Mt. Sphinx Min. Co., 36 Nev. 
543, 138 P 71, 385 Nev. 392, 129 P 308. 
(19) In an action by a broker against 
a customer to recover an amount 
due on a sale and purchase of cotton 
for defendant on a cotton exchange, 
telegrams sent by plaintiff to its 
agents at the place of the exchange, 
directing such sales and purchases, 
were competent to show that an ac- 
tual and bona fide sale and purchase 
was contemplated. Overbeck v. Rob- 
erts, 49 Or. 37, 87 P 158 (the tele- 
grams being original memoranda 
made at the time). (20) In an action 
by a son against his father’s estate 
for a breach of a contract to convey 
land, a question to a witness as to 
whether the father ever said any- 
thing to the son about letting him 
have the land for the amount of the 
mortgage upon it did not pays for a 
self-serving declaration. re 
Bremer, 151 Towa 449, 131 NW 667 
(holding that the question called for 
a conversation which involved the 
statements of both parties). 

42. S.—Graham v. Oregon R., 
etc., Co., ‘161 Fed. 262, 88 CCA 308 [aft 
145 Fed. 718, and certiorari den 212 U. 
S$. 570,,.. 29 sct 682, 53 L. ed. 655]. 

Ala.—Lehman v. Shiver, 129 Ala. 
318, 29 S 698; Warten -v. Strane, 82 
Ala. 311, 8 S 2335—"Dickerson _ vy. 
Hodges, 1 Port. 99; Western Union 
Tel. Co. v. Baker, 14 Ala. A. 208, 69 
S 246. 

Ark.—Forrester-Duncan Land Co. 
v. Evatt, 90 Ark. 301, 119 SW 282. 

Cal.—Coulter Dry Goods Co. v. 
Munford, (A.) 175 P 900; Breslauer 
v. McCormick-Saeltzer Co., 31 Cal. A. 
284, 160 P 251. 

Conn.—Woodbridge Ice Co. v. Se- 
mon Ice Cream Corp., 81 Conn. 479, 
71 A 577; C. & C. Electric Motor Co. 
v. Frisbie, 66 Conn. 67, 33 A 604. 

Ga.—Miller v. McKenzie, 126 Ga. 
746, 55 SE 952; Gray v. Phillips, 88 
Ga. 199, 14 SE 205. 

T11. —Chicago v. McKechney, 205 
Ill. 372, 68 NE 954 [rev 91 Ill. A. 
442]; Mullanphy Sav. Bank v. Schott, 
135 Ill. 655, 26 NE 640, 25 AmSR 
401; Erie, ete., Despatch Co. v. Cecil, 
112 Ill. 180. 

Ind.—Franklin County v. Bunting, 
111 Ind. 148, 12 NE 151; Ricketts v. 
Harvey, 78 Ind. 152. 

Iowa. —Cummings v. Pennsylvania 
Ins. Co., 153 Iowa 579, 134 NW 79, 37 
LRANS 1169, AnnCasi913E 235; Dilli- 
van v. German Sav. Bank, 124 NW 350. 

Ky.—Zinsmeister v. "Rock Island 
Canning Co., 145 Ky. 25, 28, 139 SW 
1068 [quot Cyc]; Shelbyville Water, 
ete., Co. v. McDade, 122 Ky. 639, 92 
SW 568, 29 KyL 119; Horine v. New 
York: L. Ins. Co., 87 SW 274, 27 KyL 
893; Illinois Cent. R. Co. v. Winslow, 
119 Ky 877, 84 SW 1175, 27 KyL 329. 

La.—Peytavin v. Maurin, 2 La. 480. 

Mass.—Taylor v. Kennedy, 228 
Mass. 390, 117 NE 901; Hutchinson 
v. Nay, 183 Mass. 355, 67 NE 601. 

Mich.—Supreme Tent K. M. W. v. 
Port Huron Sav. Bank, 137 Mich. 627, 
100 NW 898, 109 AmSR 690. 
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ments of one codefendant,** or copartner *° for the 
other, or of a guardian for his ward,** a principal 


or a husband or wife for his or her 


Miss.—Nye v. Grubbs, 16 Miss. 643- 

Mo.—Redmon vy. Metropolitan St. R. 
Co., 185 Mo. 1, 84 SW 26, 105 AmSR 
558; Sira v. Wabash R. Co., 115 Mo. 
127, 21 SW 905, 37 AmMSR 386; Horner 
v. Franklin, 186 Mo. A. 434, 171 SW 
568; Royal Min. Co. v. Fidelity, etc., 
Co., 161 Mo. A. 185, 142 SW 438; 
Proctor v. Loomis, 35 Mo. A, 482. 

Nev.—Round Mt. Min. Co. v. Round 
Be ophine Min. Co., 35 Nev. 392, 129 

N. H.—Low v. Connecticut, etc., R. 
Cos, ts N. H. 284. 

N. Y.—Gearty v. New York, 183 N. 
Y. 233, 76 NE 12; Garnsey v. ‘Rhodes. 
138 N. Y. 461, 34 NE 199 [aff 18 NYS 
484]; Brown v. Munn Piano Co., 172 
App. Div. 372, 158 NYS 1026; Bird v. 
Press Pub. Co., 154 App. Div. 491, 139 
NYS 88 [aff ‘214 N. Y. 645 mem, 108 
NE ee mem]; Carroll v. Blum, 157 


NYS 9 

Or.—Jones v. Kearns, 11 Or. 280, 
3 P 685. 

Pa.—Harrington v. Bronson, 161 


Pa. 296, 29 A 30; Moulton v. O’Bryan, 
17 Pa. Super, - 

S. C.—Willis v. Western Union Tel. 
©ox, 73.182 ‘Cl 93799153 °S E0639; Pe pibet rine 
law v. Hammond, 43 S. C. L. 

Ss. D.—Lindquist v. Nontaw meters 
Boke Huron Co., 22 S. D. 298, 117 NW 


i, benn.—Jenkins v. Picket, 9 Yere. 
Tex.—Shiner v. Abbey, 77 Tex. 1, 
13 SW 613; Morris v. Balkham, 75 
Tex. 111, 12 SW 970, 16 AmSR 874; 
Half v. Curtis, 68 Tex. 640, 5 SW 4513 
Providence-Washington Ins. Co. v. 
ene (Civ. A.) 207 SW 666; Wilson 
J. W. Crowdus Drug Cos (Civ. A.) 
190 SW 194; Pierce v. Waller, (Civ. 
A.) 127 sw 1077; Houston, etc., Re 
Co. v. Laforge, (Civ, A.) 84 SW 1072. 
Vt.—Upham v. Wheelock, 36 Vt. 27. 
Wis.—Kellogge Lumber, ete., Co. v. 
Webster Mfg. Co., 140 Wis. 341, 122 
NW 737; Chase v. "Woodruff, 133 Wis. 
555, 113 NW 978, 126 AmSR 92 
Glassner v. Johnston, 133 Wis. 485, 
113 NW 977; Befay v. Wheeler, 84 
Wis. 135, 53 NW 1121; Anderson v. 
Fetzer, 75 Wis. 562, 44 NW 838; Fay 
v. Rankin, 47 Wis. 400, 2 NW 562; Jil- 
sun v. Stebbins, 41 Wis. 235. 

“The rule of law, however, seems 
to be well established that self-serv- 
ing declarations — communications 
between the pricipal and agent or 
between the general agent and sub- 
agent—are not admissible on behalf 
of the principal.” Royle Min. Co. v. 
Fidelity, etc., Co., 161 Mo. A. 185, 199, 
142 SW 488. 

[a] An attorney’s advice to his 
client cannot be shown. Mowbray v. 
Gould, 83 App. Div. 255, 82 NYS 102. 

43. Warten v. Strane, 82 Ala. 311, 
8 S 231; Hall v. Hall, 34 Ind. 314; 
Havens v. Gilmour, 83 App. Div. 84, 
82 NYS 511. 

[a] Declarations as to contracts. 
—(1) The terms of a contract made by 
a deceased agent cannot be proved 
by his report of the transaction to 
his principal. Warten v. Strane, 82 
Ala.’ 311, 8 S 231. (2) The declara- 
tions of an agent who is dead as to 
the rescission of a contract made by 
him as such agent are not admissible 
in evidence in an action on that con- 


tract. Dickerson v. Hodges, 1 Port. 
(Ala.) 99. 

peat oe declarant generally see 
infra § 2 


44, Hurehiri v. Childress, 4 Stew. 
& P. (Ala.) 34; Brainerd v. Brackett, 
33 Me. 580; Nye v. Grubbs, 16 Miss. 
643; Willis v. Gay, 48 Tex. 468, 26 
AmR 328. 

45. Potter v. Shauf, 187 Ala. 128, 
65 S 778; Graham v. Henderson, 35 
Ind. 195; Bird v. Lanius, 7 Ind. 615. 

46. Keele v. Cunningham, 2 Heisk. 
(Tenn.) 288.: 

47. Williams v. State, 89 Ind. 570; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


* 


_——- 


§§ 194-198] 


spouse*® are rejected. The rule is the same whether 
the statements of the agent are oral or in writing,*® 
and hence letters written by an attorney®® or other 
agent,°? to his principal’? or to another person on 
behalf of his principal’? are excluded where the 
statements therein are favorable to the principal. 


[§ 195] (c) Declarations of 


favorable, unsworn statement of an employee is not 
evidence for his employer,°* the rule being the same 
in this respect whether the statement was oral o¥ in 


writing.®> 
[§ 196] 
tion. 


(d) Declarations of Officer of Corpora- 
A corporation cannot introduce in evidence 


EVIDENCE 


[§ 197] (e) 


Employee. The 


[§ 198] (f) 
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officers,°° whether such declaration be oral or in 
writing,*” and even though it is in the form of a 
resolution of the board of directors.®§ 


Declarations of Public Officer. 


The rule excluding self-serving declarations applies 
to an oral or written declaration of a public officer 
which cannot be introduced in evidence, in an action 
by or against the public corporation under which the 
declarant holds or held his official position.59 


Declarations of Privy.°° An owner 


of property cannot use as evidence in his favor the 


the unsworn declaration in its favor of one of its 


Ricketts v. Harvey, 78 Ind. 152. 

48. Mich.—National Lumberman’s 
Bank v. Miller, 131 Mich. 564, 91 NW 
1024, 100 AmSR 623 

Minn.—Deatherage Vv. eee ature Se 
106 Mina. 20, 118 NW 15 

N. H.— White v. Poole, 74 Nee bec; 
65 A’ 255. 

N. Y.—Griffn v. Train, 90 App. Div. 
16, 85 NYS 686 [aff 40 Mise. P90, 81 
NYS 977]. 
ee: C.—Saunders v. Ferrill, 23 N. C. 


Pa.—Conley v. Bentley, 87 Pa. 40; 
Musser v. Gardner, 66 Pa. 242; Par- 
vin v. Capewell, 45 Pa. 89; -Kline’s 
App., 39 Pa. 463. 

Tex.—Torrey v. Cameron, 73 Tex. 
583, 11 SW 840. 

49. Rogers v. Kansas City R. Co., 
(Mo. A.) 204 SW 595. 

[a] -Memorandum.— On an issue 
as to the quantity of corn included 
in a contract of sale, evidence of a 
memorandum made by defendant’s 
agent when he made the contract by 
telephone communication was inad- 
missible as self-serving. Horner v. 
Franklin, 186 Mo. A. 434, 171 SW 568. 

50. Binder v. Georgia R., etc., Co., 
13 Ga. A. 381, 79 SE 216; Barnett v. 
Nobel, 155 Tl. A. 129; Hutchinson v. 
Nay, 183 Mass. 355, 67 NE 601. 

W.2S2V. Barker, 24 F. Cas. No. 
14,520, 4 Wash. C. C. 464 [aff 12 
Wheat. 559, 6 L. ed. 728]; Dillivan v. 
German Sav. Bank, (Iowa) 124 NW 
350; Snyder v. Patton, etc., Co., 143 
Mich. 380, 106 NW 1106; Glassner v. 
Johnston, 133 Wis. 485, 113 NW 977. 

52. U. S.—uU. S. v. Barker, 24 F. 
Cas. No. 14,520, 4 Wash. C. C. 464 
[aff 12 Wheat. 559, 6 L. ed. 728]. 

Iowa.—Dillivan v. German Sav. 
Bank, 124 NW 350. 

Mich. —Snyder v. Bat aae etc., Co., 
143 Mich. 350, 106 NW 110 

N. Y.—Porter v. Parks, S Hun 654. 

Tex.—Western Union Tel. Co. v. 
Bradford, 41 Tex. Civ. A. 281, 91 SW 
818; Kirby Lumber Co. v. Cummings, 
39 Tex. Civ. A. 220, 87 SW 281. 

53. Barnett v. Nobel, 155 IS Ars 
129; Hutchinson v. Nay, 183 Mass. 
355, 67 NE 601; Senta a Johnston, 
133 Wis. 485, 11 

54.- Cal.— Dennis v. Belt, 30 Cal, 
247. 

Tll—West Chicago St. R. Co. v. 
Lieserowitz, 197 Ill. 607, 64 NE 718 
faff 99 Til. A. 591]; American Mer- 
chants’ Union Exp. Co. v. Gilbert, 57 
Til. 468; Dickerson v. Henrietta Goal 
Co., 158 Ill. sak 454; Henderson v. Mil- 
ler, 36 Ill. A. 232. 

N. Y.—Bloom y. Union R. Co., 165 
App. Div. 257, 150 NYS 779; Jackson 
v. Walsh, 3 Johns. 226. 

Tex.—Quigley v. Gulf, ete., R. Co., 
(Civ. A.) 142 SW 633, 

Wash.—Conner v. Seattle, etc, R. 
Co., 56 Wash. 310, 105 P 634, 134 
AmSR 1110, 25 LRANS 930. 

W. Va.—vVale v. Suiter, 58 W. Va. 
353, 52 SE 313. 

Wis. —Keilogg Lumber, etc., Co. v. 
Webster Mfg. Co., 140 Wis. 341, 346, 
122 NW 737 [cit Cyc]; Manning v. 
Ft. Atkinson School Dist. No. 6, 124 
Wis. 84, 102 NW 356. 

55. Mich.—-Snyder v. Patton, ete., 
Co., 143 Mich. 350, 106 NW 1106. 
Mo.—Setzler v. Metropolitan St. R. 
Go., 227 Ma. 454, 127 SW 1; Gardner 
Vv. Metropolitan St.. R. Co., 223 Mo. 


| 101 NYS 1098. 


389, 122 SW 1068, 18 AnnCas 1166. 

N. Y.—Bloom v. Union R. Co., 165 
ADD ep Dive 2D lst oO) NYS 729. 

Tex.—Quigley v. Gulf, ete., R. Co., 
(Civ. A.) 142 SW 633. 

Wash.—Conner v. Seattle, ete, R. 
Co. 06, Wash 31057105" —P' 634, 134 
AmSR 1110, 25 LRANS 930. 

Wis.—Kellogg Lumber, etc., Co. v. 
Webster Mfg. Co., 140 Wis. 341, 122 
NW 737. 

[a] Report of employee as to acci- 
dent.—Setzler v. Metropolitan St. R. 
Co., 227 Mo. 454, 127 SW 1; Gardner 
v. Metropolitan St. R. Co., 223 Mo. 
389, 122 SW 1068, 18 AnnCas 1166; 
Bloom v. Union R. Co., 165 App. Div. 
257, 150 NYS 779; Conner v. Seattle, 
etc., R. Co., 56 Wash. 310, 105 P 634, 
134 AmSR 1110, 25 LRANS 930. 

{b] Letter: (1) From bookkeeper 
to president of corporation. Snyder 
v. Patton, ete., Co., 143 Mich. 350, 106 
NW 1106. (2) Written by bookkeeper 
of party. Kellogg Lumber, etc., Co. 
v. Webster Mfg. Co., 140 Wis. 341, 
122 NW 737. 

{c] A written declaration by rail- 
road conductor to the claim depart- 
ment of a railroad that he did not 
put a person off the train is not ad- 
missible for the railroad. Quigley 
v. Gulf, etc., R. Co., (Tex. Civ. A.) 
142 SW 633. 

56. U. S.—Lake County v. Keene 
Five Cents Sav. Bank, 108 Fed. 505, 
47 CCA 464. 

Colo.—Denver, etc., Co. v. Rudolph, 
47 Colo. 380, 107 P 816. 

Ky.—Buffalo Coal Creek Min. Co. 
v. Troendle, 99 SW 622, 30 KyL 740. 

Md.—Bucher v. Federal Baseball 
Club, 130 Md. 635, 101 A 534. 

Mass.—Bay State Paper Co. v. Dug- 
gan, 214 Mass, 166, 100 NE 1083. 

Mich,—Conroy v. Haffner, 182 
Mich. 289, 148 NW 969; Drake Coal 
Col VV. Croze, 165 Mich. "120, 125, 130 
NW 355 [quot Cyc): 

N. H.—Low v. Connecticut, etc., R. 
Cot; Aen) N. H. 284. 

N. Y.—Sturtevant v. Fiss, etce., 
Horse Co., 173 App. Div. 113, 159 NYS 
399. 

N. D.—Messersmith v. Supreme 
Loder. Ks P., 31 N. D. 163, 153 NW 989. 

D.—Lindquist v. Northwestern 
Post Huron Co., 22 S. D. 298, 117 NW 
365. 

Tex.—De Garcia v. Cherokee L. Ins. 
Co., (Civ. A.) 180 SW 153. 

{a] Treasurer.—Bay State Paper 
Co. v. Duggan, 214 Mass. 166, 100 NE 
1083. 

[b] Wice-president.—Robert Lee 
First Nat. Bank v. Pearce, (Tex. Civ. 
A.) 126 SW 285 (declaration as to 
validity of claim). 

{c] Manager.—Denver, etc., Inv. 
Co. v. Rudolph, 47 Colo. 380, 107 P 
816 (declaration as to reason for giv- 
ing corporate mortgage). 

57. Buffalo Coal Creek Min. Co. v. 
Troendle, 99 SW 622, 30 KyL 740; 
Kane v. Chicago, ete., R. Co., 90 Nebr. 
112, 132 NW 920, 36 LRANS 1145, 
AnnCas1913A 764; Purick v. Port Jef- 
ferson Electric Light Co., 174 NYS 
285; De Garcia v. Cherokee L. Ins. 
Co., (Tex. Civ. A.) 180 SW 1538. 

[a] Letter of: (1) President. Buf- 
falo Coal Creek Min. Co. v. Troendle, 
99 SW 622, 30 KyL 740; National City 
Bank v..Pacific Co., 117 App. Div.-12, 
(2) Superintendent 


self-serving declarations of his predecessors in title,® 
although such declarations have been brought to the 


of employment. Kane v. Chicago, 
etc., R. Co., 90 Nebr. 112, 182 NW 920, 
36 LRANS 1145, AnnCas1913A 764. 

58. Breslauer, v. McCormick-Saelt- 
zer Co., 31 Cal. A: 284, 160 P 251: 

59. Dawson v. Orange, 78 Conn, 
96, 61 A 101; Gearty v. New York; 
183 N. Y. 233, 76 NE 12 [rev 96 App; 
Div. 625 mem, 88 NYS 1102 mem]. 

[a] “The declarations of a muni- 
cipal officer are no more admissible 
to sestablish a municipal right than 
would be those of a private individual 
to establish a private right, against 
one adversely interested, when made 
in his absence.” Dawson v. Orange, 
78 Conn. 96, 109, 61 A 101, 105. 

60. Independent relevancy of 
claim by one in possession see infra 


§ 271. 
S.—Gunter vy. Gunter, 174 


GlaaU; 
Fed. 933, 98 CCA 945. 

Ark.—Brown v. Brown, 134 Ark. 
380, 203 SW 1009; Doyle v. Davis, 127: 
Ark. 302, 192 SW 229; Caffey v. ’Alli- 
son, 107 Ark. 153, 154 SW 202; Rus-' 
sell v. Webb, 96 Ark. 190, 131 SW: 
456; Waldroop v. Ruddell, 96 Ark.. 
171, 131 SW 670. 
g1catsae or v. Yordi, 6 Cal. A. 20, 

Conn.—Alling Realty Co. v. Old-: 
erman, 90 Conn. 241, fs A 944, 

D. . G. Fischer Art Co. v. 
Hutchins, 41 App. 156. 

Ga.—Turner v. Tubersing, 67 Ga. 
161; Shaw v. McDonald, 21 Ga. 395; 
Colquitt v. Thomas, 8 Ga. 258. ) 

Ill.— Gullett v. Otey, 19 Ill. A. 182. 

Ind.—Tobin v. Young, 124 Ind. 507, 
24 NE 121. 

Iowa—Neeb v. McMillan, 92 Iowa: 
200, 60 NW 612; Hoover v. Cary, 86 
Towa 494, 53 NW 415. 

Ky. —May nard v. Maynard, 178 Ky: 
332, 198 Sw 910; Ware v. Bennett, 143 
Ky. 743, 137 SW 532. 

Me.—Fisher v. True, 38 Me. 534; 
Wilson v. Sherlock, 36 Me. 295. 


Md.—Johnson v. Frisbie, 29 Md. 
76, 96 AmD 508. ; 
Mass. —Lawrence v. Wilson, 160 


Mass. 304, 35 NE 858; Blake v. Ever- 
ett, 1 Allen 248; Heywood v. Reed, 4 
Gray 574. 

PCTS ied Pr Vv. V4 
Mich. 101, 41 NW 86 ( 
pedi _—Coppage v. Paces 34 Miss. 

Mo.—Swope v. Ward, 185 Mo. 316, 
84 SW 895; Tucker v. Tucker, 32 Mo: 
464; Johnson v. Burks, 103 Mo. A. 
221, 77 SW 133. 

N. J.—Wilson v. Terry, 071 GNSS. 
Eq. 785, 65 A 983. 

N. Y.—Lowenfeld v. Ditchett, 114 
App. Div. 56, 99 NYS 724; Garrigue 
v. Loescher, GMINA Super. 578. 

N. C.— Griffin v. Tripp, 53 N: C, 64: 

N. D.—Johnston v. Spoonheim, 19 
N. D. 191, 123 NW 830, 41 LRANS 1. 

D.—Sutton v. Whetstone, 21 S. 
IDE, ntl: 112 NW 850. 

Tex.—Haring v. Shelton, 103 Tex. 
10, 122 SW 13; Jamison v. Dooley, 
98 Tex. 206, 82 SW 780; Weaver v. 
Ashcroft, 50 Tex. 427; De Shazo v. 
Eubank, (Civ. A.) 191 SW 369; Tal- 
ley v. Bailey, (Civ. A.) 181 SW 230; 
Duren v. Bottoms, 60 Tex. Civ: A. 355, 
129 SW 376; Openshaw v. Dean, 59 
Tex. Civ. A. 498, 125 SW 989; Carlisle 
v. Gibbs, 57 Tex. Civ. A. 592, 123 SW 
216; White v. McCullough, 56 Tex, 
Civ. A. 383, 120 SW 1093.+ 
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attention of the opposite party.®? 

[§ 199] (g) Self-Serving Acts. Self-serving 
‘acts are but a form of declaration and are within the 
rule excluding self-serving declarations.%* 

[§ 200] (h) Declarations Independently Rele- 
vant. Statements which are independently relevant 
may be admitted in evidence, although they are self- 
serving.®4 

{[§ 201] (i) Declarations Part of the Res Gestz. 
Statements constituting part of the res gestw are 
not rendered inadmissible by the fact that they are 
also self-serving.® 

[§ 202] (j) Statements Corroborative of Tes- 
timony. A party’s testimony may not be corrobor- 
ated by showing previous self-serving declarations 
conforming thereto, unless his credibility has been 
assailed’on the ground that his testimony is a re- 
cent fabrication, in which ease his prior deelarations, 
even of a self-serving character, may be admitted, 
provided they were made at a time when a motive 
to misrepresent did not exist.°© __ 

[§ 203] (k) . Effect of Direct Testimony as to 
Same Matters. Where there is direct evidence as to 
the same matters as to which a party’s declaration 
lis been admitted in evidence against the objection 


EVIDENCE 


[§§ 198-206 


that it was self-serving, the admission of the declara- 
tion, even if technically improper, cannot be re- 
garded as prejudicial error.®* 

[§ 204] (1) Effect of Admission of Declarations 
against Interest.°° The admission of declarations 
against interest does not, according to some authori- 
ties, render conflicting and self-serving declarations 
admissible,®? but there are cases in which a contra- 
ry view has been asserted,’° and provision is some- 
times made by statute for the admission of declara- 
tions of a decedent in his own favor after his declara- 
tions against interest on the same subject have been 
introduced in evidence by a party adverse to his 
personal representatives.”4 

[§ 205] (m) Effect of Admission of Part of 
Conversation or Statement. Where one party in- 
troduces part of a conversation, statement, or cor- 
respondence in evidence, the other may show the 
balance so far as it is relevant, even though declara- 
tions in his own favor are included.” 

[§ 206] (n) Effect of Death of Declarant.7* The 
death of the declarant does not render his self- 
serving declarations admissible,* ‘save in a few 
states where the general rule has’ been changed by 


Uta Sa ra v. Howells, 27 Utah 
80, 74 P 43 

Vt. en v. Fisher, 52 Vt. 191, 
36 AmR 746. 

Va.—Hodnett v. Pace, 84 Va. 873, 
6 SE 217. 

Eng.—Stothert v. James, 1 C. & K. 
121, 47 ECL 121. 

{a] TIllustrations.—(1) The testi- 
mony of a grantor that before the 
execution of the deed to the grantee, 
he, with the grantee’s agent, went on 
the ground, and pointed out the 
boundary lines, is inadmissible 
against a subsequent purchaser from 
the grantee; the deed being duly 
recorded, and the subsequent pur- 
chaser relying on the _ description 
therein without knowledge of the 
facts. Kirby Lumber Co. v. Stewart, 
Tex. Civ. A.) 161 SW 372. (2) “The 

eclarations of a vendor as to the 
purpose he had in view in making the 
conveyance are self-serving and can- 
not be used to show the good faith 
of the parties in making the sale 
when it is attacked by creditors as 
fraudulent.” Johnston v. Svoonheim, 
19 N. D. 191, 197, 123 NW 830, 41 
LRANS 1. 

{b] Statements of an assignor are 
within the rule. Healy v. Malcolm, 
77 App. Div. 69, 78 NYS 1043; New- 
berry v. Norfolk, etc., R. Co., 133 N. 
C. 45, 45 SE 356. 

62. Manwaring v. Griffing, 5 Day 
(Conn.) 561. 

63. Ala.—Williams v. Lay, 185 
Ala. 54, 68 S 466; Birmingham R. 
ete, Co. Vv. Cockrum, 179 Ala. 372, 60 


& ; 

Conn.—Mechanics’ Bank v. Wood- 
ward, 73 Conn. 470, 47 A 762. 

Ill—Wenske v. Kenneke, 182 Ill. 
A558. 

Mo.—Williams v. Williams, 109 
Me. 587, 85 A 43. 

Mich.—Lord v. Detroit Sav. Bank; 
132 Mich. 510, 98 NW 1063. 

Mo.—-State v. Strong, 153 Mo. 548, 
55 SW 78. 

N. Y.—Latimer v. Burrows, 163 N. 
Y. 7, 57 NE 95; Gherky v. State Line 
oe Co., 122 App. Div. 879, 107 NYS 

Okl.—Mangelsdorf v. Kolp, 165 P 
1141. 

Or.—-Service Lumber Co. v. Sump- 
ae Valley-R. Co., 67 Or. 63, 185 P 

Tex.—Gulf, etc., R. Co. v. Adams, 
Se A.) 121 SW 876. 

[a] The sale of a building pending 
foreclosure has been held inadmissi- 
ble as a_ self-serving declaration. 
Lord v. Detroit Sav. Bank, 132 Mich. 
510, 938 NW 10638. 


{b] Attachment of property.—In 
an action for the price of goods sold 
but not delivered, plaintiff's conten- 
tion being that title passed, plaintiff 
could not show that he attached the 
goods as the property of defendant, 
as this amounted to self-serving con- 
duct tending to sustain his conten- 
tion. Mangelsdorf v. Kolp, (QOkl.) 
165 P 1141. 

64 WU. S.—Virginia, etc., Coal Co. 
v. Charles, 251 Fed. 83. 

Cal.—In re Clover, 176 P er Rice 
v. Carey, 170 Cal. 748, 151 P 1 35. 

Ind.—Gifford v. Gifford, 58 Ind. A. 
665, 107 NE 308. 

N. C.-—Jones v. Warren, 134 N. C. 
390, 46 SE 740. 

Tex.--Lester v. Hutson, (Civ. A.) 
167 SW 3821; AXtna Ins. Co. v. Fitze, 
84 Tex. Civ. A. 214, 78 SW 370. 

{al MTllustration.—A letter writ- 
ten by plaintiff’s attorney to an in- 
surance company may be admitted 
to show a denial of liability by the 
company rendering proofs of loss 
unnecessary. A=tna Ins. Co. v. Fitze, 
34 Tex. Civ. A. 214, 78 SW 370. 

Independently relevant statements 
generally see infra §§ 262-317. 

65. Cal.—Rogers v. Manhattan L. 
Ins. Co., 188 Cal.’ 285, 71 P 348. 

Ga.—Mineola Mill Co. v. Griffin, 18 
Ga. A. 668, 90 SE 360. 

Ind.—Gifford v. Gifford, 58 Ind. A. 
665, 107 NE 308. 

Porto, Rico.—Didricksen v. Ameri- 
can State R. Co., 5 Porto Rico Fed. 
427; Martinez v. Porto Rico R., etc., 
Co., 20 Porto Rico 381. 

Tex.—St. Louis, ete., R. Co. v. 
Fielder, (Civ. A.) 1638 SW 606; Mis- 
souri, etc., R. Co. v. Schilling, (Civ. 
A.) 75 SW 64. 

Res geste generally see infra §§ 
535-559. 

Statements of witnesses cor- 
responding with testimony generally 
see Witnesses [40 Cyc 2787-2789]. 

67. Wilmoth v. Hamilton, 127 Fed. 
48, 61 CCA 584; Douglas Land Co. v. 
Te Thayer Co., 107 Va. 292, 58 SE 

Erroneous admission of evidence 
as to facts otherwise established gen- 
Srey) see Appeal and Hrror §§ 2955- 

68. Declarations against interest 
generally see infra §§ 209-222. 

Evidence admissible by reason of 
admission of similar evidence gen- 
erally see supra § 163. 

69. Ala.—New v. Young, 148 Ala. 
253, 41 S 5238. 
cher oe ee v. O’Donnell, 6 Colo. 

Ill.—Harding v. Clark, 15 Ill. 30. 


C.—Ratliff v. Ratliff, 131 N. C. 
4250 42 SE 887, 68 LRA 963. 
wee re Grove, 38 Pa. Super. 

{a] Illustraticn.—Where, in a 
suit for the cancellation of certain 
deeds, a witness had filed an answer 
admitting the allegations of the bill, 
and such answer was offered in evi- 
Gence in a subsequent ejectment suit, 
the witness was not entitled to tes- 
tify that he afterward filed an 
amended answer denying the allega- 
tions of the bill. New v. Young, 148 
Ala. 253, 41 S 523. 

70. Gordon v. Munn, 87 Kant 624, 
125 P 1, AnnCas1914A 783 [reh den 
88 Kan. 72, 127 P 764, AnnCas1914A 
783]; Cooper v. Bower, 78 Kan. 156, 
96 P 59 [reh den 78 Kan. 164, 96 Pp 
794]; Cannon v. Baker, 97 S. C. 116, 
81 SE 478. 

{a] flustrations. — (1) Where 
declarations of a husband, since de- 
ceased, were admitted to prove that 
an antenuptial contract had been 
canceled by mutual consent, other 
Geclarations of the husband tending 
to prove the contrary should be re- 
ceived in evidence. Gordon v. Munn, 
87 Kan. 624,:125 Pd, AnnCasi914A 
783 [reh den 88 Kan. 72, 127 P 764, 
AnnCasl1914A 783]. (2) Where de- 
fendant, in an action for breach of a 
marriage promise, introduces evi- 
dence of plaintiff’s declarations dur- 
ing the alleged engagement that he 
would not marry defendant, plaintiff 
is properly allowed to give evidence 
of her declarations during the same 
period that she was engaged to 
marry him for the purpose of show- 
ing mutuality of the contract. Cooper 
v. Bower, 78 Kan. 156, 96 P 59 [reh 
den 78 Kan. 164, 96 P 794]. (3) Where 
a party introduced parol evidence 
that a decedent did not claim land 
after an attempted levy, evidence of 
a statement by decedent that he- 
claimed under a will, made at the 
time of his executing an instrument 
admitted in evidence and in explana- 
tion of it, was not obiectionable 
as self-serving. Cannon v. Baker, 97 
S. C. 116, 81 SH 478. 

71. Goff v. Kelsey, 78 Or. 387, 153 


HOS: 
See supra § 163. 
. See eceerey supra § 179. 
74 U. S-—Gunter v. Gunter, 174 
Fed. 933, 98 CCA 545. 

Ala.—Landers v. Hayes, 196 Ala. 
533, 72 S 106. 

Ark.—Raymond v. Raymond, 134 
Ark. 484, 204: SW 311; Carter v. 
Younger, 123 Ark. 266, 185 SW 435; 
Caffey v. Allison, 107 Ark. 153, 154 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 206-209] 


statute.7> ' 
[§ 207 ‘] 


to as inecompetent.7é 


[$ 208] (p) Effect of Unavailability of Better 
Proof. It has been considered in a few cases that 


(0) Effect of Failure to Object. Where 
self-serving declarations are admitted without ob- 
jection, the evidence cannot afterward be objected 


t 
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ter proof is available.77 


In General. 


[§ 209] 4. Declarations against Interest—a. 
Where a person makes a statement 
which is opposed to his own interest,’® an inference 


arises that such statement would not rage been made 


self-serving declarations may be admitted if no bet- 


va Chee 

ali—Rice v. Carey, 170 Cal. 748, 
151 P 135; Baton v. Locey, 22 Cal. A’ 
762, 136 P 534, 

Ga.—Smith v. Smith, 141 Ga. 629, 
81 SE 895; Drawdy v. Hesters, 130 
Ga. 161, 60 SH 451, 15 LRANS 190. 

Tll.—Dean v. Dean, 286 alltn28 ded 
NE 234; Patterson v. Patterson, 251 
Til. 1538, 95 NE 1051; Dalby v. Max- 
field, 944 Til. 214, 91 NE 420, 135 
AmSR 312; Oswald v. Nehls, 933 Ill. 
438, 84 NE 619. 

Ind.—Gifford v. Gifford, 58 Ind. A. 
665, 107 NE 308; Baker v. Baker, 43 
Ind. A. 26, 86 NE 864, 

Iowa. —Watt v. German Sav. Bank, 
165 NW 897; McKay v. Home for 
Friendless Children, 161 NW 47; 
Robertson v. Campbell, 168 Iowa 47, 
147 NW 301 [reh den 149 NW 885]. 

Ky.—Henry v. Henry, 181 Ky. 553, 
205 SW 601; Maynard v. Maynard, 
178 Ky. 332, 198 SW 910; Benge v: 
Fouts, 174 Ky. 654, 192 Sw 703; Cryer 
v. McGuire, 148 Ky. 100, 146 SW 
402, AnnCas1913E 485; Ware v. Ben- 
nett, 143 Ky. 743, 187 SW 532; Mc- 
Guire v. Lovelace, 128 SW 309; Jack- 
son Baptist Church v. Combs, 130 
Ky. 255, 113 SW 119; Louisville, etc., 
R, Co, v, Onan, 110 SW 3880, 38 KyL 


462, 


La.—Lacoune v. Stulb, 3 La. A. 
(Orleans) 393. 

Me.—Barstow v. Tetlow, 115 Me. 
96, 97 A 829; Williams v. Williams, 


7109 Me. 537,85 A 43. 


Md.—Dixon v. Dixon, ye Md. 44, 
90 A 846, AnnCasi1915D 61 

Mich.—-Bolthouse_v. Der Spelder, 
181 Mich. 153, 147 NW 589; Betting- 
house v. Bettinghouse, 156 Mich. 169, 
160 NW 617; Coleman v. McGowan, 
149 Mich. 624, 113 NW 17. 

Mo.—Townsend vy. Schaden, 275 Mo. 
227, 204 SW 1076; Weller v. Collier, 
199 SW 974. 

N. Y.—Woolley v. Stewart, 222 N. 
Y. 347, 118 NE 847 [rev 169 App. Div. 
678, 155 NYS 169]. 

N. C.—Brantley v. Marshbourn, 166 
N. C. 527, 82: SE 959; Barker v. Mas- 
sachusetts Mut. L. Ins. Colt 163 INAG. 
175, 79 SH 424. 

Pa. —In re Grove, 38 Pa. Super. 424. 

R. I.—Tiffany v. Morgan, 73 A 465. 

S. C.—Griffin v. Forrester, 80 S. C. 
220, 61 SE 389. 

Tex.—Ferguson v. Coleman, (Civ. 
A.) 208 SW 571; Tompkins v. Hooker, 
(Civ. A.) 200 Sw 1938; Wolf v. Wil- 
helm, (Civ. A.) 146 SW 216; Yndo v. 
Rivas, (Civ. A.) 142 SW 920; Duren 
v. Bottoms, 60 Tex. Civ. A. 355, 129 
SW 376. 


Vt.—Comstock vy. Jacobs, 86 Vt. 
182, 84 A 568. 
Wash.— Corbett v. Weaver, 59 


Wash. 248, 109 P 8038. 
WwW. Va 


SE 212. 

75. iis Se ve v. Muleahy, 84 Conn. 
659, 81 A 242; Heathcote v. Eldridge, 
226 Mass. 168, 115 NE 251; Dun- 
ham v. Holmes, 225 Mass. 68, i113 NE 
845; Randall v. Peerless Motor Car 
Co., 212 Mass. 352, 99 NE 221; Ran- 
dall v. Claflin, 194 Mass. 560, 0 NE 
594; Chaput v. Haverhill, etc., ALC... 
194 Mass. 218, 80 NE 597; Mulhall v. 
Fallon, 176 Mass. 266, 57 NE 386, 79 
AmSR’ 309, 54 LRA 934. 

76. Thyll v. New York, ete. R. 
oO, 6924 App. .Div.2'513, 1.87) NYS345 
[mod 84 NYS 175]. 

77. Applegate v. McClung, 3 A. K. 
Marsh. (Ky.) 304; Willis v. Heres 
15 -KyL 815; Darby v. Rice, 11 S. 

L. 596, 599; Jones v. Robertson, % 
Munf. (16 Va.) 187. 

“There are perhaps as few,-excep- 
tions to the general rule, that the 
declaration- of a party or not be 


given in evidence for him, as to any 
other; and they exist only in those 
cases in which. from the nature of 
the thing, it is impossible to furnish 
any other proof of the fact; for in- 
stance, if it should become a ques- 
tion whether a party knew the multi- 
plication table, it could only be es- 
tablished by hearing him repeat it; 
what he has said, therefore, must be 
resorted to, to prove that he knew 
it Darby 7. Rice. supra. 

78. Nature of eae of declarant 
see infra §§ 211-21 

795) als epee sea et v. Vaughan, 212 
Fed. 278; In re ‘Thompson, 205 Fed. 
556; W. K. Niver Coal Co. v. Pied- 
mont, ete., Coal Co., 136 Fed. 179, 69 
CCARIO5: 

Ala.—Alverson v. Little Cahaba 
Coal Co., 77 S 547; Tumlin v. Tumlin, 


195 Ala. 457, 70 S 254; Barfield v. 
Hvans, 187 Ala. 579, 65 S 928; Potter 
Vat Shaut.) U8 7erAdar, ales. 0.65) Sa iii8is 


Napier v. Elliott, 177 Ala. 113, 58 S 
435; Burton v. Phillips, 161 Ala. 664, 
49 S 848; Hart v. Kendall, 82 Ala. 
144, 3 S 41; Rowan v. Hutchisson, 
27 Ala. 328; Anderson v. Brammer, 
4 Ala. A. 596, 58 S 941. 

Ariz.—Sharples v. Duvall, 17 Ariz. 
173, 1499 P 673, 

Ark.—Kirby v. Wooten, 132 Ark. 
441, 201 SW 115; Carter v. Younger, 
123 Ark. 266, 185 SW 435; Russell v. 
Suddoth, 123 Ark. 200, 184 SW 842; 
Woodmen of World v. Jackson, 80 
Ark. 419, 97 SW 673; Davies v. Hp- 
stein, 77 Ark. 221, 92 SW 19. 

Cal.—In re Boselly, 175 P 4; Stein- 
berger v. Young, 175 Cal. 81, 165 P 
432; Bias v. Reed, 169 Cal. 338, 145 
P 516; In re Hill, 167 Cal. 59, 138 P 
690; In re Pepper’s 158 Cal. 619, 112 
P 62, 31 LRANS 1092; Ernest v. Mc- 
Cauley, Pei CalaeV395 i02 P 924; Bell 
v. Pleasant, 145 Cal. 410, Use. 957,104 
AmSR 61; ‘Donnelly Ve Rees, 141 Cal. 
56, 74 P 433; Bury v. Young, 98 Cal. 
446, 33 P 338, 35 AmSR 186; Behren- 
feld v. Breedlove, 27 Cal. A. 419, 150 P 
71; Scrageg v. Sallee, 24 Cal. A. 133, 140 
P 706; McEwen v. New Yo-k L. Ins. 
Co., 23 Cal. A. 694, 139 P 242; Tench v. 
McMeekan, 17 Cal. A. 14, 118 P 476; 
Oliver v. Warren, 16 Cal. A. 164, 116 P 
212; Togni v. Slocomb, 12 Cal. A. 7338, 
108 P 723; Spotswood v. Spotswood, 4 
Cal. A. 711, 89 P 362; Stoddard v. New- 
Fall, 1 Cal. A. 111, 81 P 666. 

Colo.—Brown v. Stair, 25 Colo. A. 
140, 136 P 1008. 

Conn.—Doolan vy. Heiser, 89 Conn. 
821, 94 A 354. 

Del.—Pool v. Rehoboth, 9 Del. Ch. 
192, 80 A 683. 

D. C.—Shoemaker Co. v. Munsey, 37 
App: 95: 

Ga,.—Callaway v. Beauchamp, 147 
Ga. 17, 92 SE 538; Hall v. Collier, 146 
Ga. 815, 92 SE 536; Ogburn v. Jones, 
142 Ga. 360, 82 SH 1070; Rountree v. 
Gaulden, 128 Ga. IBM tats} SE 346; Tur- 
ner v. Turner, 123 Ga. 5} 50 SE 969, 
107 AmSR 76; Massee-Felton Lumber 
Co. v. Sirmans, 122 Ga. 297,50 SH 92; 
Atlantic Compress Co.v,Chambliss, 15 
Ga. A. 747, 84 SE’ 155; Murdock v. 
Adamson, 12 Ga. A. 275, 77_SE 181. 

Hawaii.—Cornwell v. Sugar Co., 20 
Hawaii 585. 

Ida.—Work v. Kinney, 8 Ida. 771, 
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ihe OS TAT ele 
Ill.— Bald v. Nuernberger, 
616, 108 NE 724; Carroll v. Rabber- 
man, 240 Ill. 450, 88 NE 995; Schell 
Vv. Weaver, 925 Til. 159, 80 NE 953.8 
AnnCas 339; Bird v. Bird, 218 Ill. 158, 
75 NE 760; Hughes-v. Eldorado Coal, 
ete:,. Cor, 197 111.7 A. 2595: Dawes -v. 
Dawes, 116 Ill. A. 36; Deuterman vy. 
Ruppel, 103 Til. A. 106 [aff 200 M11. 
199, 65 NE 707]. 
Ind.—Tyres v. Kennedy, 126 Ind. 


unless it had been true, and evidence of such state- 
ment is for that reason received,’® under an excep- 


523, 26 NE 394; eneen v. Mellinger, 
43 ‘Ind. A. 524, 88 NE 74. 

Iowa.— Weber v. Chicago, etc., R. 
Co., 175 Iowa 358, 151 NW 352, LRA 
1918A 626. 

Kan. AAT v. Stage, 83 Kan. 445, 
1IASP AG Te 

Ky.—Supreme Tribe B. H. v. Cos- 
grove, 160 Ky. 595, 169 SW 999; Jones 
v, ‘Tennis Coal Co. . 94 SW 6, 29 KyL 


La.—State v. Lazarone, 130 La. 1, 57 


S 532; Lacoume v. Stulb, 3 La. A 
(Orleans) 393. 
Me.—Royal v. Se any) 79 Me. 


265, 9 A 615, 1 AmSR 305. 

Mad. —Kerby v. Kerby, 57 Md. 345. 

Mass.—Eldredge y. Barton, 122 NR 
272; Daw v. Lally, 213 Mass, 578, 100 
NE "1024; Comstock v. Livingston, 210 
Mass. 581, 97 NE 106; Daggett v. Si- 
monds, 173 Mass. 340, 53 NE 907, 46 
LRA 332; Currier v. Gale, 14 Gray 
504, 77 AmD 343. 

Mich.— Walsh v. Backus, 183 Mich. 
527, 149 NW 1022. 

Minn. —Hayes v. Hayes, 126 Minn. 
389, 148 NW 125; Paine v. Crane, 112 
Minn. 439, 128 NW 574; Dixon v. 
Union Iron Works, 90 Minn. 492, 97 
NW 375. 

Miss.—McCloskey v. Hood Milling 
Co., 80 S 492; Baldridge v: Stribling, 
101 Miss. 666, 57 S 658; ce Vv. 
State, 90 Miss. 806, 44 S 772 

Mo.— Weller v. Collier, 199 SW 974; 
Linderman v. Carmin, 255 Mo. 62, 164 
SW 614; Chambers v. Chambers, 227 
Mo. 262, 127 SW 86, 137 AmSR 567; 
Wilson v. Albert, 89 Mo. 53nd sw 
209; Tuite v. Supreme Forest. W. CS 
193 Mo. A. 619, 187 SW 1387; Linder= 
man v. Carmin, 142 Mo. A; 519, 127 


SW 124, 
Mont.—Delmoe v. Long, 35 Mont. 
Petersen, 101 


1395 88) Pes: 

Nebr.—Johnson_ v. 

Nebr. 504, 163 NW 869; Cobb v. Mac 
Farland, 37 Nebr. 408, 127 NW 377; 
Ogden v. Sovereign Camp Ww. W., 78 
Nebr. 804, 111 NW 797; Seyfer v. Otoe 
County Bank, 66 Nebr. 566, 92 NW 
756; Quimby v. Ayres, 1 Nebr. (Unoff.) 
70, 95 NW 464. 

N. H.—Perkins v. Towle, 59 N. H. 
583; Rand v. Dodge, 17 N. H. 343. 

N, Y.—Chamberlain v. Foal.’ 1 SIM NG 
Y. 486, 74 NE 481 [rev 87 App. Div. 
632 mem, 84 NYS 1120 mem]; Card 
v. Moore, 173 N. Y. 598, 66 NE 1105 
(aff. 68 App. Div. 327, 74 NYS 18]; 
Wallace v. Wallace, 158 App. Div. 27 
137 NYS 48, 148 NYS 1148 [aff 218 
N. Y. 28, 109 NE 872]; McCarthy v. 
Stanley, 151 App. Div. 358, 136 NYS 
386; Kellum v. Mission of Immacu- 
late Virgin, 82 App. Div. 523, 81 NYS 
603; Moore v. Fingar, 122 NYS 851. 

N. C.—Taylor v. Meadows, 175 N. 
C. 378, 95 SE 662; Dowell v. Raleigh, 
173 N. C. 197, 91 SE 849; Gray v. Cole- 
man, 171 N. C. 344, 88 SE 489; Mc- 
Kimmon v. Cauik, 170 N. C. 54, 86 
SE 809; Brantley v. Marshbourn, 166 
N. C. 527, 82 SE 959; Sullivan v. Blunt, 
165 N. C. 7, 80 SE 892; Whitford v. 
North State L. Ins. Co:; 163 N.C; 223, 
79 SE 501, AnnCas1915B 270; Carroll 
vy. Smith, 163 N. C. 204, 79 SH 497; 
Barker v. Massachusetts Mut. L. Ins. 
Co., 163 N. C. 175, 79 SE 424; Chrisco 
v. Yow, 153 N. C. 434, 69 SE 422; 
Smith v. Moore, 142 N. C. 277, 55 SB 
275, 7 LRANS 684; Norcum v. Savage, 
140 N. C. 472, 53 SE 289; Woodlief v. 
Woodlief, 136 N. C. 1838, 48 SE 583; 
Ellis v. Harris, 106 N. C. 395, 11 SH 
poet Magee v. Blankenship, 95 N. C. 
5 

N. D.—Arnegaard v. Arnegaard, 7 
N. D. 475, 75 NW 797, 41 LRA 258. 

Oh.—McAdams v. McAdams, 80 Ch. 
St. 232, 88 NE 542. 

Okl.—Aldred vy. Ray, 54 Okl. 154, 
152 P 664. 
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tion to the hearsay rule,®° although this class of 
evidence is not favorably regarded.** 

An admission is distinguishable from a declaration 
against interest in several respects. 
is primary evidence and is receivable, although the 
declarant is available as a witness; it is competent 
only when the declarant, or someone identified in 
legal interest with him, is a party to the action; and 
need not have been considered by the declarant as 
opposed to his interest at the time when it was 
made.®? The declaration against interest is in the 
nature of secondary evidence, receivable only when 


the declarant is unavailable as a 


competent in any action to which it is relevant, al- 
though the declarant is not a party to, or in privity 
with, any party to the action;** and it must have 


been, when made, to the knowledge 


Or.—Goff v. Kelsey, 78 Or. 337, 153 

P 1038; State v. McDonald, 55 Or. 419, 
103 P 512, 104 P 967, 106 P 444. 
_ Pa.—Barnes v. Black, 193 Pa. 447, 
44 A 550, 74 AmSR 694; Clayton v. 
McCay, 143 Pa. 225, 22 A 754; Rob- 
erts? App. 126 sea. 102,07. A 5385 
Krider v. Hartzell, 40 Pa. Super. 186. 

Philippine.—Bagsa v. Nagramada, 
11 Philippine 174. 


R. I1.—Tiffany v. Morgan, 73 A 465. 
S. C-—Ex p.. McKie, 107 _S. C. 51, 
91-SE 978; Williams v. Mower, 29 


S: C.'332,.7 SE 505. 

Tex.—Wilson v. Simpson, 80 Tex. 
279, 16 SW 40; Farrand v. Houston, 
etc., R. Co., (Civ. A.) 205 SW 845; 
Walker v. Knox, (Civ. A.) 191 SW 
730; Hovey v. See, (Civ. A.) 191 SW 
606; Barbian v. Grant, (Civ. A.)- 190 
SW 789; Krenz v. Strohmeir, (Civ. A.) 
177 SW 178; Kennedy v. Winfrey 
(Civ. A.) 163 SW 1018; Southern Pac. 
Co. v. Godfrey, 48 Tex. Civ. A. 616, 107 
Sw 1135; Grand Lodge C. K. P. v. 
Mackey, (Civ. A.) 104 SW 907; Chew 
va, Jackson,.45 Tex. Civ. Au 656,: 102 
SW 427; Morgan v. Tims, 44 Tex. Civ. 
A. 308, 97 SW 8382; Missouri, etc., R. 
Co. v. Russell, 40 Tex. Civ. A. 114, 88 
SW 379. 

Utah.—Anderson v. Hanson, 34 
Utah 183, 96 P 1992; Smith v. Hanson, 
34 Utah 171, 96 P 1087, 18 LRANS 
pee In re Miller, 31 Utah 415, 88 P 

Vt.—McCarthy v. Northfield, 89 
Vt. 99, 94 A 298; Mower v. McCarthy, 
79 Vt. 142, 64 A 578, 7 LRANS 418. 

Va.—Gillespie v. Davis, 116 Va. 
6380, 82 SE 705. 

Wash.—State v. Ward, 96 Wash. 
550, 165 P 794; Manning v. Foster, 
49 Wash. 541, 96 P 233, 126 AmSR 
876, 18 LRANS 337, 16 AnnCas 95. 

W. Va.—Jefferson v. Simpson, 98 
SE 212; Bartlett v. Patton, 33 W. Va. 
72, 10 SE 21, 5 LRA 523. 

Wis,—State v. Rosenthal, 123 Wis. 
442, 102 NW 49. 

- Eng.—Higham v. Ridgway, 10 East 
109, 108 Reprint 717, 11 ERC 266; 
Ford v. Hopkins, 1 Salk. 283, 91 Re- 
print 250; Harper v. Brock, 3 Wood- 
deson’s Lect. 331-333. 

- N. S.—Halifax Power Co. v. Chris- 
tie, 48 N. S. 264, 28 DomLR 481. 

Ont.—Turner v. Dewan, 41 U. C. 
Q. B. 361; Ganton v. Size, 22 U. C. 
Q. B. 473 [aff dism 2 Grant Err. & 
App... (Ws C5) 36815 

[a] “The general rule is that 
declarations, whether verbal or writ- 
ten, made by a person as to facts 
presumably within his knowledge, 
are an exception to the hearsay rule, 
and admissible in evidence, if relevant 
to the matter of inquiry, when it 
‘appears that the declarant is dead, 
that the declaration was, at the time 
when it was made, against a pecuni- 
ary or proprietary interest of the 
declarant, that it was of a fact in 
relation to a matter of which he was 
personally cognizant, and that he had 
no probable motive to falsify or mis- 
state the fact declared, which is gen- 
erally shown by proof that it was 
made ante litem motam.” Smith vy. 


— 


EVIDENCE 


The admission 


an act.8? 


ness. 


witness;8* it is 


of the declarant, 


Hanson, 34 Utah, 171, 174, 96 P 1087, 
18 LRANS 520. 

{b] he rule applies to: (1) 
Declarations of a deceased father as 
to the legitimacy of his child. Britt 
v. Hall, 116 Iowa 564, 90 NW 340. (2) 
The voluntary declarations of per- 
sons claiming to have voted at an 
election that they were not legal 
voters at the time of the election. 
State v. Rosenthal, 123 Wis. 442, 102 
NW 49 (quo warranto to inquire into 
legality of election). 

[ec] The acts of a deceased person 
shown to have been done at a time 
when they were against his interest 
may be given in evidence in a pro- 
ceeding between third parties. Al- 
legheny v. Nelson, 25 Pa. 332. 

80. Murdock v. Adamson, 12 Ga. 
a 275, 77 SE 181, See also supra note 


81. Mahaska County v. Ingalls, 16 
Iowa 81, 95; Hopkins v. Sargent, 90 
Wt..185, 97 Al 657. 

“This species of evidence being 
somewhat anomalous in its charac- 
ter, and standing on the ultima thule 
of competent testimony, is not high- 
ly favored by the courts, and the 
tendency is rather to restrict than to 
enlarge the right to receive it, or 
at least to require the evidence to be 
brought clearly within all the condi- 
tions requisite for its reception.” 
Mahaska County v. Ingalls, supra. 

82. See infra §§ 323-506. 

See infra § 210. 

Rand v. Dodge, 17 N. H. 343. 
See infra §§ 218, 219. 

. Mentzer v. Burlingame, 85 
Kan. + 641,,.118. Be 698s White: v. 
Chouteau, 1 E. D. Smith (N. Y.) 493; 
Ivat v. Finch, 1 Taunt. 141, 127 Re- 
print 785. 

87. See supra note 86. 

88. Jones v. Tennis Coal Co., 94 
SW 6, 29 KyL 623; Manning v. Lech- 
mere, 1 Atk. 453, 26 Reprint 288. 

[a] The reason for the rule ad- 
mitting evidence of declarations 
against interest is that “no other can 
be had.”” Manning v. Lechmere, 1 Atk. 
453, 26 Reprint 288. 

89. U. S.—Wilson v. Simpson, ¢ 
How. 109, 138 L. ed. 66. 

Ala.—Trammell v. Hudmon, 78 Ala. 
222; Moore v. Andrews, 5 Port. 107. 

Conn.—Fitch v. Chapman, 10 Conn. 
Gale, 


“Mass.—Currier  v. 14 Gray 


504, 77 AmD 343. 
ben Y.—Brewster v. Doane, 2 Hill 
c (. 


eer C.—Lowry v. Moss, 32 S. Cc. L. 
Eng.—Harrison v. Blades, 3 Campb. 


457. 

Man.—Bertrand v. Heaman, 11 
Man. 205. 

90. Walnut Ridge Mercantile Co. 


v. Cohn, 79 Ark. 338, 96 SW 413; Alter 
v. Berghaus, 8 Watts (Pa.) 77. 

[a] Absence from jurisdiction 
not sufficient.—Mahaska County v. 
Ingalls, 16 Iowa 81. 

91. Harriman v. Brown, 8 Leigh 
(oe Via GOs 

92. Union Bank y. Knapp, 3 Pick. 
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against his obvious and real interest.®° j 
Res geste distinguished. A declaration against 
interest is distinguishable from a res geste state- 
ment, by the fact that it need not accompany or ex- 
plain a relevant act,** although its probative weight 
is greater where it does accompany or explain such 


[§ 210] b. Unavailability of Declarant as Wit- 
Evidence of the unsworn statement must be 
not only relevant but necessary.** Being an inferior 
grade of evidence, it can be received only where 
there is affirmative proof®® that it is the best attain- 
able; in other words that the testimony of the orig- 
inal declarant cannot be procured because he is ab- 
sent from the jurisdiction of the court,9° cannot be 
compelled to testify,®! is incapacitated, physically or 
mentally,9? from attendance, or is dead.%* 


Indeed 
(Mass.) 96, 15 AmD 181. a 
93. Ala.—Alverson v. Little Caha- 
ba Coal Co., 77 S 547; Burton v. Phil- 
lips, 161 Ala. 664, 49 S 848; Lock- 
layer v. Locklayer, 139 Ala. 354, 35 
S 1008; Hart v. Kendall, 82 Ala. 144, 
& S 41; Trammell v. Hudmon, 78 Ala. 
222; Humes v. O’Bryan, 74 Ala. 64. 
Ark.—Kirby v. Wooten, 132 Ark. 
441, 201 SW 115. 
Cal.—Steinberger v. Young, 175 
Cal. 81, 165 P 432; Donnelly v. Rees, 
141 Cal. 56, 74 P 433; Stoddard v. 
Newhall, 1 Cal. A. 111, 81 P 666. 
Conn.—Fitch v. Chapman, 10 Conn. 


Ga.—Hall v. Collier, 146 Ga. 815, 
92 SE 536; Chandler v. Mutual Life, 
etc., Assoc., 131 Ga. 82, 61 SE 1036; 
Turner v. Turner, 123 Ga. 5, 50 SEH 
969,_107 AmSR_ 76; Massee-Felton 
Lumber Co. v. Sirmans, 122 Ga. 297, 
50 SE 92; Lamar v. Pearre, 90 Ga. 
377, 17 SE 92; Cunningham y. Schley, 
41 Ga. 426; Field v. Boynton, 33 Ga. 
239; American Surety Co. v. Wood, 
2 Ga. A. 641, 58 SE 1116. 

Ill—German Ins. Co. v. Bartlett, 
188 Ill. 165, 58 NE 1075, 80 AmSR 
172; Hughes v. Eldorado Coal, ete., 
Co., 197 Ill. A. 259; Friberg v. Dono- 
van, 23 Ill. A. 58. 

Ind.—O’Brien v. Knotts, 165 Ind. 
308, 75 NE 594; Keesling v. Powell, 
149 Ind. 372, 49 NE 265; Doe v. Evans, 
8 Blackf. 322. 

Iowa.—Weber v. Chicago, etc., R. 
Co., 175 Iowa 358, 151 NW 852, LRA 
1918A 626; Drefahl v. Security Sav. 
Bank, 132 Iowa 5638, 107 NW 179; 
Britt v. Hall, 116 Iowa 564, 90 NW 
340; Mahaska County v. Ingalls, 16 
Iowa 81. 3 

La.—Trouilly’s Suce., 52 La. Ann. 
276, 26 S 851. 

Me.—Kaliamotes v. Wardwell, 111 
Me. 401. 89 A 318; Walsh v. Wheel- 
wright, 96 Me. 174, 52 A 649. 

Mass.—Eldredge v. Barton, 122 NE 
272; Goyette v. Keenan, 196 Mass. 
416, 82 NE 427; Chaput v. Haverhill, 
etc., R. Co., 194 Mass. 218, 80 NE 597; 
Sharon First Baptist Church v. Har- 
per, 191 Mass. 196, 77 NE 778; O’Dris- 
coll v. Lynn, etc., R. Co., 180 Mass. 
187, 62 NE 3; Dixon v. New England 
R. Co., 179 Mass. 242, 60 NE! 581; 
Stocker v. Foster, 178 Mass. 591i, 66 
NE 407; Mulhall v. Fallon, 176 Mass. 
266, 57 NE 386, 79 AmSR 309, 54 LRA 
934; Currier v. Gale, 14 Gray 504, 77 
AmD 343. ‘ 

Minn.—Taylor v. Grand Lodge A, 
O. U.. W. 101 Minn. 72, 111 NW 919, 
118 AmSR 606, 11 LRANS 92, 11 Ann 
Cas 260; Dixon v. Union Iron Works, 
90 Minn. 492, 97 - NW 375; Halvorsen 
v. Moon, ete., Lumber Co., 87 Minn. 
18, 91 NW 28, 94 AmSR 669; Hosford 
v. Rowe, 41 Minn. 245, 42 NW 1018. 

Mo.—Howell v. Howell, 37 Mo: 124; 
Waddell v. Waddell, 87 Mo. A. 216. 

Nebr.—Johnson vy. Petersen, 101 
Nebr. 504, 163 NW 869, 100 Nebr. 255, 
159 NW 414; Ogden v. Sovereign 
Camp W. W., 78 Nebr. 806, 113. NW 
524; Seyfer v. Otoe County, 66 Nebr. 
566, 92 NW 756; Quinby v. Ayres, 1 
Nebr. (Unoff.) 70, 95 NW 464. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


77. 
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some of the cases adopt a very strict view holding 
that it is only when the declarant is dead that his 


declarations can be received. 
fye2d lac. 
Pecuniary Interest. 


N. H.—Fellows v. Fellows, 69 N. 
H,. 339, 46 A 474; Rand v. Dodge, at 
N. H. 343; Hinkley v. Davis, 6 N. 

210, 25 AmD 457. 

N. J.—Wilson v. Terry, 70 N. J. 
Hq. 231, 62 A 310 [aff 71 N. J. Eq. 785, 
65 A 983]. 

N. Y.—Tompkins v. Fonda Glove 
Lining Co., 188 N. Y. 261, 80 NE 933; 
Card v. Moore, LT8EN.. Y. +598) 66 NE 
1105; Lyon v. Ricker, 141 N. Y. 225, 
36 NE 189; New York Water Co. v. 
Crow; 110 App. Div. 32, 96 NYS 899 
[aff 187 N. Y. 516 mem, 79 NE 1112 
mem]; McClellan v. Grant, 83 App. 
Div. 599, 82 NYS 208 [aff 181 N. Y. 
581 mem, 74 NE 1119 mem]; Matter 
of Woodward, 69 App. Div. 286, 74 
NYS 755; Merkle v. Beidleman, 30 
App. Div. 14, 51 NYS 916 [rev 165 N 
Y. 21, 58 NE 757]; Sparling v. Wells, 
24 App. Div. 584, 49 NYS 321; Swan 
v. Morgan, 88 Hun 878, 34 NYS 829; 
White v. Chouteau, 1 E. D. Smith 
493; McDonald v. Wesendonck, 30 
Mise. 601, 62 NYS 764 

N. C.—Ormond vy. Connecticut Mut. 
a insi/Co., 145° N.-C..140, 5382S (9975 
Smith v. Moore, 142 N. Cc. 288, 55 SE 
275, 7 LRANS 684. 

-Oh.—Bird v. Hueston, 10 Oh. St. 
418;; Hicks v. Hicks, 29 Oh. Cir. Ct. 

628 [aff 76 Oh. St. 575 mem, 81 NE 

1187 mem]. 

-Or.—Caro v. Wollenberg, 83 Or, 311, 
163 P 94; Goff v. Kelsey, 78 Or. 337, 
Maciek, 1 OS! 

Pa.—Taylor v. Gould, 57 Pa. 152; 
Trego v. uzzard, 19 Pa. 441; Cald- 
well v. Caldwell, 24 Pa. Super. 230. 

Ss. C.—Wilson v. Gordon, 73 S. C. 
155,538 SH 79; Kean v. Landrum, 72 
$s ¢ 556, 52 SE 421; Lowry v. Moss, 
Spas: Ca LL: 63; Cruger v. Daniel, 16 S. 
Co Hq. 157; Gilchrist v. Martin, 3sS.c 
Eq: 492. 

Tex.—Lord v. New York L. Ins. Co., 
95 Tex. 216, 66 SW 290, 93 AmSR 827, 
56 LRA 596; People’s Sav. Bank v. 
Marrs, (Civ. ’A.) 206 SW 847; Chew v. 
Jackson, 45 Tex. Civ. A. 656, 102 SW 
427; White v. Holman, 25 Tex. Civ. 
A. 152, 60 SW 437. 

Utah.—Anderson v. Hanson, 34 
Utah 183, 96 P 1092; Smith v.: Hanson, 
34 Utah 171, 96 P 1087, 18 LRANS 


520; Scott v. Crouch, 24 Utah 377%, 
67 P 1068. 

Vt.—Davis v. Fuller, 12 Vt. 178, 
36 AmD 334. 


Wash.—Plath v. Mullins, 87 Wash. 
403, 151 P 811. 

W. Va.—Bartlett v. Patton, 33 W. 
Va. 71, 10 SE 21, 5 LRA 523. 

Wis.—Kreckeberg v. Leslie, 111 
Wis. 462, 87 NW 450. 

Bng.—Smith Voublakeyjneda. 25-2 
Q. B. 326; Blandy-Jenkins v. Dun- 
raven. [1899] 2irChrel dike “Ree. ivi 
Birmingham, 1 B. & S. 763, 101 Sach 
763, 121 Reprint 897; Gleadow v. At- 
kin, 1 Cromp. & M. 410, 149 Re- 
print; Sussex Peerage Case, iD <Oly Ss 
F. 85, 8 Reprint 1034; Wills v. Pal- 
mer, 53 Wkly. Rep. 169. 

Ont.—Little v. Hyslop, 4 OntWN 
285, 23 OntWR 247, 7 DomLR 478. 

[a] A declaration by a firm, the 
only partner who had personal knowl- 
edge being dead, is competent, in the 
absence of specific objection. Heid- 
enheimer y. Johnson, 76 Tex. 200, 13 
SW 46. 

94. Ark.—Walnut Ridge Mercan- 
tile Co. v. Cohn, 79 Foie 338, 96 SW 


vet 
Conn.—Turgeon v. Woodward, 83 
Conn. 537, 78 A 577; Fitch v. Chap- 
man, 10 Conn. 8. 
Ga.—Massee-Felton Lumber Co. v. 
Sirmans, 122 Ga. 297, 50 SE 92. 


Nature of Interest of Declarant—(1) 
Where the declarant had ade- 
quate knowledge of the facts stated, and primary 
evidence cannot be procured, the declaration is ad- 
missible if made against his pecuniary interest,®® as 
where it amounts to an acknowledgment of his in- 
debtedness to others,®° or that nothing is due him 
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on a particular account,®* or to a concession of the 
receipt®® or misappropriation®® of money, or that 


he is liable for an increased share of a common obli- 


gation,! 
claim.? 


[§ 212] (2) 


or is individually liable for the whole 


Proprietary Interest. An unsworn 


statement otherwise relevant is competent, the prim- 
ary evidence being unattainable, if it was against 
the proprietary interest of the declarant;? as where 
one in possession of a chattel or chose in action de- 


Iowa.—Mahaska County v. Ingalls,| A. es {aff 200 Ill. 199, 65 NE 707]. 


16 Iowa 81 

Minn.— Halvorsen v. Moon, etc., 
Lumber Co., 87 Minn. 18, 91 NW 28, 
94 qe 669. 

N. C:—Smith v. Moore, 142 N. C. 
ne 55 SE 275, 7 LRANS 684 
pe: . C.—Lowry v. Moss, 32 SaGaEs 


Vt.— Davis v. Fuller, 12 Vt. 178, 36 
AmD 3834. 

Eng.—Harrison v. Blades, 3 Campb. 
iba Stephen v. Gwenap, 1 M. & Rob. 


AA Man.—Bertrand v. Heaman, 11 
an. 
But see Abbott v. Walker, 204 


Mass. 71, 738, 90 NE 405, 26 LRANS 
814 (where the court said: “We are 
not aware of any case in which proof 
of death was decided to be necessary 
before admitting evidence of such 
declarations against the declarant 
and those claiming under him in dis- 
paragement or limitation of their 
title’’). 

95. Ala. — Bondurant v. ,State 
Bank, 7 Ala. 830. 

Cal.—Delger v. Jacobs, 19 Cal. A. 
19%, 125 P 258, 

Kan.—Mentzer v. 85 
Kan. 641, 118 P 698. 
woe WP cei mes v. Lefebvre, 4 Mart. 


Md.—Buck v. acta 110 Md. 568, 
73 A 277, 132 AmSR 459. 


Burlingame, 


Mass.—Dagegett v. Simonds, 173 
Mass. 340, 53 NE 907, 46 LRA 332. 
Minn.—Paine v. Crane, 112 Minn. 


439, 128 NW 574; Halvorsen vy. Moon, 
etc., Lumber Co., 87 Minn. 18, 91 NW 
28, 94 AmSR 669. 


Miss.—Baldridge v. Stribling, 101 
Miss. 666, 57 S 658. 
Nebr.—Johnson v. Petersen, 101 


Nebr. 504, 163 NW 869, 100 Nebr. 255, 


159 NW 414; Benton v. Sikyta, 84 
Neer: 808, 122 NW 61, 24 LRANS 


N. Y.—McCarthy v. Stanley, 151 
App. Div. 358, 186 NYS 386; Gould v. 


10 Oh. St. 


R. L.—Tiffany v. Morgan, He A 465. 
Vt.—Chase v. Smith, 5 Vt. 556. 
Va.—Burton v. Scott, 3 Rana (24 

Va.) 399. 

Eng.—Ward v. Pitt, [1913] 2 us B. 
130; Goss v. Watlington, 3 BY ips 
13257 SEC! 6455-129 Reprint {538% 
Sussex Peerage Case, wl be COAL S Ake OY, 85, 
8 Reprint 1034; Roe v. Rawlings, 7G 
East 279, 103 Reprint 107. oes 


Ont.—Taylor v. Vanderburgh, 
Ont, L. 337, 10 OntWN 53, 30 DomLR 


196. 
Cal_—Smith v. Sinbad Dev. 


96. 
Cor, VINCali AL 253, 104 .PS706. 
Tll.—Deuterman v. Ruppel, 103 Til. 
A. 106 [aff 250 Ill. 199, 65 NE 707]. 
Ind.—Parker v. State, 8 Blackf. 292. 
Ky.—Story v. Story, 61 SW 279, 22 
KyL a 
N. Y.—Swan v. Morgan, 88 Hun 
878, 34 NYS 829. 
N. C.—Peace v. Jenkins, 32 N. Cy 
Sis. 


Tex.—People’s Sav. Bank v. Marrs, 
(Civ. A.) 206 SW 847. 

W. Va.—Bartlett v. Patton, 33 W. 
Va. 71, 10 SH 21, 5 LRA 523. 

97. Scammon v. Scammon, 33_N. 
H. 52; Sparling v. Wells, 24 App. Div. 
584, 49 NYS 321; Scott v. Crouch, 24 
Utah 377, 67 PB 1068. 

98. Ala.—Hart v. Kendall, 82 Ala. 
144, 3 S 41. 

Ga.—Field v. Boynton, 33 Ga, 239. 

Ill—Deuterman y. Ruppel, 103 Il. 


v. Hueston, 


Ind.—Keesling v. Powell, 149 Ind. 
372, 49 NE 265. 

Mass.—Jones v. Howard, 3 Allen 
mete Saeen ar v. Akins, 4 Pick. 282. 


Rand v. Dodge, DTAINE H. 
343. 


N. Y.—Livingston v. Arnoux, 56 ‘N. 
a 507; Sherman v. Crosby, 11 Johns. 
7 

Pa.—Taylor v. Gould, 57 Pa. 152. 

S. C.—Lowry v. Moss, 32 S. C. L. 63. 

Tenn.—Nichol v. Ridley, 5 Yerg. 
63, 26 AmD 254, 

Tex.—Heidenheimer v. Johnson, 76 
Tex. 200, 18 SW 46. 

Va aday Ad: 
Munf. GLE: Vast 

Eng.—Taylor v. Svitham, 8) Chet De 
605; Giffard v. Williams, L. R.'8 Eq. 
494: Fawkner v. Watts, 1 Atk. 406; 
26 Reprint 257; Middleton v. Melton, 
10 B. & C. 317, 21 ECL 139; Higham v. 
Ridgway, 10 East 109, 103 Reprint 
717, 11 ERC 266; Bright v. Legerton, 
6 Jur. N. S. 1179; Davies v. Humph-. 
reys, 6 M. & W. oe 151 Reprint 361; 
Ford v. Hopkins, 1 Salk. 283, 91 Re- 
put 250; Glynn v. Bank of England; 

2 Ves. 38, 28 Reprint 26. 

N. B.—Mechanics’ Whale Bieber. 
Co. v. Kirby, 6 N. B. 2238. ; 
Bene, .—Turner v. Dewan, 41 U. €. Q: 


[a] ‘Receipt of property other than 
money may be shown by such a dec- 
laration. Wey Pe v. Canadian Pac. 
R. Co., 7 Ont. 321, 329. 

99. Scott County v. Fluke, 34 Iowa. 
317; Mahaska County v. Ingalls, 16. 
Iowa 81. 

1. Humes vy. O’Bryan, 74 Ala. 64> 
Card v. Moore, 68 App. Div. 327, 74 
NYS 18 [aff 173 N. Y. 598 mem, 66 
NE 1105 mem]; Duncan v. Seaborn, 
24 S. C. L. 27; Overton v. Hardin, 6 
Coldw. (Tenn.) 375. : 

2. Humes v. O’Bryan, 74 Ala. 64; 
Rainée v. Raines, 30 Ala. 425. 

U. S.—Bowen v. Chase, 98 U. 
Ss. 7354 25 L. ed. 47. 

Ala.—Martin Vv. Long, 75 S 968; 
Hesk v. Ellis, 75 S 329; Gibson vw’ 
Gaines, 73 S $29; Tumlin v. Tumlin, 
195 Ala. 457, 10 § 254: Barfield v. 
Evans, 187 Ala. 579, 65 gs 928; Knight 
v. Hunter, 155 Ala. 238, 46S 235; 
Miller v. Jones, 26 Ala. 247. 

Cal. Bury v. Young, 98 Cal. 446, 
33 P 338, 35 AmSR 186; Manuel v. 
Flynn, 5 Cal. A. 319, 90 P 463. 

Colo.—Allen v. Shires, 47 Colo. 433, 
107 P 1070 

Ga.— Callaway v. Beauchamp, 147 
Ga. 17, 92 SE 538; Hall v. Collier, 146 
Ga. 815, 92 SE 536; Alaculsey Lumber 
Coy. Flemister, 146 Ga. 310, 91 SH 
ue oe ace v. Allen, 146 Ga. 204, 91 


Ill— Hoffman v. Stephens, 269 IIt- 
376, 109 NE hee Bird v. Bird, 218 Til. 
158, 75 NE 76 

Towa.—In oa ‘Hoyt, 180 Iowa, 1250, 
163 NW 430. 

Kan.—Hampe v. Sage, 87 Kan. 536, 
125 P 53; Mentzer v. Burlingame, 85 
Kan. 641, 118 P 698. 

Ky.—Sasseen v. Farmer, 179 Ky. 
632, 201 SW 389; Dotson v. Fletcher, 
171 Ky. 589, 188 SW 642; Stacy v. 
Alexander, 143 Ky. 152, 136 SW 150; 
Stafford v. Tarter, 96 SW 1127, 23 
KyL 1184; Jones v. Tennis Coal Co., 
94 SW 6, 29 KyL 6238. 

204.Mass. 


71, 90 NE 405, 26 LRANS 814. 
Minn.—Hayes v. Hayes, 126 Minn. 
389, 148 NW 125. 
Miss.—Helm v. State, 67 Miss. 562, 
7 S 487. 
gt a apt v. Kowazek, 198 SW 
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clares that he is not its absolute owner,‘ or that he 
has made a gift® or other transfer*® of it, or holds it 
where an heir at law states the exis- 
tence of a will of his ancestor;* or where a person 
in actual® possession of realty under an apparent 
claim of ownership concedes that he holds in trust,!° 
as a tenant for life, or under another person,!? or 
holds or owns less than the entire interest,!3 
states that he does not claim to own the land,'* that 
he has never received a deed conveying it to him,1® 
that he has conveyed it by deed to another?® or has 
dedicated it to public use,!” that,a deed by which 
he conveyed it was a deed of gift,!® that a document 
conferring on him an additional interest in the land 
has been canceled,!® or that someone other than 


in trust ;? 


| EVIDENCE 


of the way.?+ 


[§ 213] (3) 


or 


[§ 214] (4) 


himself owns the property.2° A declaration by an 


N. Y.—Wallace v. Wallace, 158 App. 
Div. 278, 137 NYS 43, 1438 NYS 1148 
[aff 216 N.Y. 28, 109 NE 872]; Coats- 
worth v. Hayward, 78 Misc. 194, 139 
aes sek 

C.—Taylor v. Meadows, 175 N. 
Cc, ee 95 SE 662; McKinnon, etc., Co. 
Vv. Caulk, 170 N. C. 54, 86 SE 809; 
‘Brantley’ Vv. Marshbourn, 166 N. G 
527, 82 SE 959. 

N. D.—Arnegaard v. Arnegaard, 7 
N. D. 475, 75 NW 797, 41 LRA 258. 

sr eae ff v. Kelsey, V8 Orii33%j)9153 
P 103; party phate v. Brocha, 74 Or. 
$81, 145 P 639. 

Tex.—Rose Vv. Hays Inv. Co., (Civ. 
A.) 205 SW 140; Hambleton v. Dig- 
nowity, (Civ. A.) 196 SW 864; Nerio 
v. Christen, (Civ. A.) 189 SW 1038; 
Wofford v. Lane, (Civ. A.) 167 SW 
180; Freeman v. Wm. M. Rice Inst., 60 
Tex. Civ. A. 191, 128 SW 629; Ruedas 
v. O’Shea, (Civ. A.) 127 SW 891; Chew 
v. Jackson, 45 Tex. Civ. A. 656, 102 
SW 427. 

Vt.—Powers v. Silsby, 41 Vt. 288. 

Va.—Boatright v. Meggs, 4 Munf. 
(18 Va.) 145. 

Wash.—Manning v. Foster, 49 
Wash. 541, 96 P 533, 126 AmSR 876, 
18 LRANS 337, 16 AnnCas 95. 

Eng.— Ward VaPAtt: "Plo us ie San 
B. 130; Carr v. Mostyn, 5-Exch. 69, 
155 Reprint 30; De Whelpdale v. Mil- 
burn, 5 Price 485, 146 Reprint 671. 

[a] A declaration by an alleged 
Gonee of personal property that no 
gift has been made to him is com- 
petent. Abend v. Mueller, 11 Ill. A. 257. 

4 Ill.—Rigeges v. Powell, 142 Til. 
453, 32 NE 482; Friberg v. Donovan, 
23 Tl. A. 58. 

Ind.—Dean v. Wilkerson, 126 Ind. 
$38, 26 NE 55. 

Mont.—Delmoe v. Long, 35 Mont. 
139, 88 P 778. 

Rk ai v. Insurance Co., 3 Phila. 


Tex.—Goodson v. Johnson, 35 Tex. 
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5. Tll—Rigegs v. Powell, 142 Il. 
453, 32 NE 482. 

Ind.—Dean v. Wilkerson, 126 Ind. 
338, 26 NE 55. 

Mich.—Keller_v. 175 
Mich. 479, 141 NW 65 

N. Y.—Peo. v. RUN ai 207 N. Y. 147, 
100 NE 730, 45 LRANS 860, AnnCas 
1914C 196. 

N. C.—Gross v. Smith, 132 N. C. 
604, 44 SE 111. 

Tex.—Schauer  v. Von Schauer, 
: (Civ. A.) 188 SW 145; Lord v. New 
York L. Ins. Co., 27 Tex. Civ. A..139, 
65 SW 699. 

Wis.—Pirie v. Le Saulnier, 161 Wis. 
503, 154 NW 993. 

Eng.—Smith v. Smith, 3 Bing, N. 
Cas. 39, 382 ECL 24, 132 Rentint. 320. 

6. Aten v. Shires, 47 Colo. 433, 
107 P 1070; Gross v. Smith, 182°N. °C: 
604, 44 SE alate Wonsetler v. Won- 
setler, 23 Pa "Super. o2Le Ivatrev. 
Finch, 1 Taunt. 141, 127 Reprint 785. 

7. Swan Vv. Morgan, 88 Hun 378, 
84 NYS 829; Laughlin v. Laughlin, 
219 Pa. 629, 69 A 288; Stair v. York 
Nat. Bank, 55 Pa. 364, 93 AmD 759; 
Harrisburg Bank v. Tyler, 3 Watts & 
S. (Pa.) 373; Goodson v. Johnson, 35 
Tex. 622. 


re el ied 


8. Fetherly v. Waggoner, 11 
Wend. (N. Y.) 599; Flood v. Russell, 
L.. R..29) Ir. 91 

9. Doe v. Arkwright, 5 C. & P. 575, 
24 ECL 715; La Touche v. Hutton, 
Tr. R. 9 Ea. 166; Doe v. Langfield, 16 
M. & W. 497, 153 Reprint 1285. 

10. Tech v. McMeekan, 17 Cal. A. 
14,148 P 476; Lamar v. Pearre, 90 Ga. 
377, 17 SE 92; Leary v. Corvin, 63 
App. Div. 151, val NYS 235; Houser v. 
Lamont, 55 Pa. 31054193 "AmD 755; 
Sergeant Vig Ingersoll, 15 Pa. 343. 

11. Lamar v. Pearre, 90 Ga. 377, 
17 SE 92; Doe v. Langfield, 16 M. & 
W. 497, 153 Reprint 1285. 

12. Fla—McRae v. Preston, 54 
Fla. 190, 44 S 946. 

Til.—Crain v. Wright, 46 oe 107. 

Ind.—Chandler v. Evans, 8 Blackf. 


322. 
v. 14 Gray 


Mass.—Currier 
504, 77 AmD 343. 

N. H.—Rand v. Dodge, 17 N. H. 343. 

N. Y.—Jackson v. Murray, Anth. 
N. P. 1438 [rev on other grounds 7 
Johns. 5]. 

Tex.—Ft. Wayne First Nat. Bank 
v. Howard, (Civ. A.) 174 SW 719. 

Bng.—Reg. v. Exeter, L. R. 4 Q. B. 
3841; Doe v. Austin, 9 Bing. 41, 23 
BCL 477, 131 Reprint 529; Crane v. 
Nicoll, 1 Bing. N. Cas. 430, 27 BCL 707%, 
131 Reprint 1183; Reg. v. Birming- 
ham Parish, 1B. & S. 763, 101 ECL 
763, 121 Reprint 897; Doe v. Jones, 
1 Campb. 367; Doe v. Arkwright, 5 
C. & P. 575, 24 BCL 715. 

13. Steed v. Knowles, 97 Ala. 578, 
12 S 75; Cole v. Burnett, 119 Ark. 
386, 177 ‘SW 1146; McLeod v. Swain, 
87 Ga. 156, 13 SE 315, 27 AmSR 229; 
Doe v. Coulthred, TAS, BY 235, 34 
ECL 140, 112 Reprint 460. 

14. Kirby v. Kirby, 236 Ill. 255, 86 
NE 259; Alexander v. Conley, (Tex. 
Civ. A.) 187 SW 254. 

15. West Cambridge v. Lexington, 
2 Pick. (Mass.) 536; Saffold v. Horne, 
72 Miss. 470, 18 S 438; Smith v. 
Moore, 142 N. C. 277, 55 SE 275, 7 
LRANS. 684, 

16. U. S.—Bowen v. Chase, 98 U. 
S. 254, 25 L. ed. 47. 

Ala.—Napier v. Blliott, 177. Ala. 
113, 58 S 485; Gulf Red Cedar Co. v. 
Crenshaw, 169 Ala. 606, 53 S 812. 

Cal.—Oliver v. Warren, 16 Cal. A. 
164, 116 P 312. 

Colo.—Allen v. Shires, 47 Colo. 433, 
TOR Lolo. 

Ky.—Jones v. monks Coal Co., 94 
SWw ci 29 KyL. 

Miaeh secuerdtth: v. Sturtevant, 2 
Cush. 392. 

Mo.—Wynn v. Cory, 48 Mo. 346. 

N. Y.—Lyon v. Ricker, 141 N. Y 


hb 36 NE 189. 
Moore N. Cc. 


Gale, 


C.—Smith v. 
an 55 SR 275, 7 LRANS 


Tex.—Chew v. ppekoam, 45 Tex, Civ. 
A. 656, 102 SW 4 
" Crouch, 24 Utah 


Utah. —Scott . 
Sts 567 oe 1068: 

fa] TIllustration.—In trespass to 
try title, where the issue was the de- 
livery of a deed by a testator to his 
grandchildren, a declaration of the 
testator that “he intended to give and 
had given the appellees the land in 


[§§ 212-214 


owner of land to the effect that his use of a way 
over adjacent land was permissive in its origin and 
not adverse is admissible in a suit for obstruction 


Existing Interest. The declarant 


must have possessed an actual interest, real or ap- 
parent, at the time when his declaration was made.”” 
This rule excludes declarations of a former owneE 
of the property,?* or of a prospective heir thereto.?* 


Obvious Interest. The interest of 


the declarant must have been so obvious and direct 
as presumably to have been present in his mind at 
the time of the declaration,?®> and accordingly a de- 
claration which would be against interest only in 
certain remote and improbable contingencies is not 


controversy,” was admissible as 
against interest. Chew v. Jackson, 45 
Tex. Civ. A. 656, 102 SW 427 

{b] Declarations favorable to 
deed.—In an action by an adminis- 
trator to cancel a deed executed by 
his intestate on the ground of mental 
incapacity, the testimony of a wit- 
ness as to declarations made to him 
by deceased, favorable to the validity 
of the deed, were properly admitted. 
woe v. Warren, 16 Cal. A. 164, 116 

17. Davies v. Epstein, 77 Ark. 221, 
92 SW 19 


Shackelford v. Orris, 135 Ga. 
SE 3838. 


Hosford v. Rowe, 41 Minn. 245, 
42 NW 1018 (antenuptial contract). 


20. lIowa.—Nichols Shepard Co. v. 
Ringler, 135 Iowa 181, 112 NW 543. 
Mich.—Loranger v. Carpenter, 148 
Mich. 549, 112 NW 125. 
Miss.—Walker  v. Marseilles, 70 
aes 283, 12 S 211. 
g.—Doe v. Arkwright, 5 C. & P. 
STE. "4 ECL 715, 
N. B.—Powell v. Wathen, 10 N. B. 
Daw _v. Lally, 213 Mass. 578, 
100 NE 1024. 
22. io ae v. Evans, 187 
Ala. 579, 65 S 928. 
Ark.—Butler _ v. Hines, 110 Ark. 
409, 142 SW 509. 
- Cal.—Hannah Vv ; Canty, -1io atare 
763, 167 P 373; Thaxter v. Inglis, 121 
Cal. 5938, 54 P 36. 
Ind.—Traylor v. Hollis, 45 Ind. A. 
680, 91 NE 567. 
Minn. —Hayes v. Hayes, 126 Minn. 
eek 148 NW 125. 
. Y.—Clason v. Baldwin, 56 Hun 
326, “9 NYS 609. 
Or.—Gleason v. Denson, 65 Or. 199, 
oi P530¢ 
Tex.—Wilson v. Simpson, 68 Tex. 
306, 4 SW 839. 
Ene. Outram v. Morewood, 5 T, R. 
121, 101 Reprint 70. 
See also infra § 219. 
{aj Declarations of a trustee with 
relation to the trust, made after the 
trust has been executed, are incom- 


petent. Traylor v. Hollis, 45 Ind. A. 
680, 91 NE 567. 
23. Ala. NS ig v. Fowler, 171 


Ala. 662, 55 S 14 
diictigsary vs Marvel, par a 576, 
ipley v. ipley, 274 
Th 506, 118 Ni 506, ay 
owa.—Moehn v. Moehn, 105 Iowa 
710, 75 NW 521. 
Ky.—Hambure- Bremen F. Ins. Co. 
Ohio Valley Dry Goods Co., 160 Ky. 
352, 169 SW 724, AnnCasi1916B 944. 
vee _—Hutchins v. Hutchins, 38 N. 
Pa.—Farmers’, ete., Bank v. Don- 
nelly, 247 Pa. 518, 524, 93 A 761 [quot 
eee Park v. Park, 39 Pa. Super. 212. 
S. C—Beaufort Land, etc., on v. 
New River Lumber Co., 86 s: . 358, 
ae 637, hee iy ce "243, 
ex.— ev avidson, 102 Tex. 
227, 115 SW 28; Bullock v. Smith, 7% 
Tex. 545, 10 sw 687; Wilson v. Simp- 
son, 68 Tex. 306, 4 SW 839. 
24. Morton v. Massie, 3 Mo. 482; 
In re Murray, 141 N.C. 588, 54 SE 435. 
25. White v. Chouteau, RD: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


30 NYS 788; 


~ o 
M4 


§$ 214-218] 


competent.?° 


[§ 215] 


tion.?° 


[§ 216] d. ‘Knowledge of Declarant. 
sential to relevancy in the declaration that the de- 
clarant should have adequate knowledge with re- 
spect to the subject covered by his statement.®° 
Absence of Motive to Misrepresent. 
While it is necessary that the declarant should have 
been free from any motive to misrepresent,*1 the 
mere fact that the statement is against his interest 
furnishes very satisfactory assurance that it was not 


[§ 217] e. 


Smith (N. Y.) 493; Anderson v. Han- 
son, 34 Utah 183, 96 P 1092; Smith 
Vv. Hanson, 34 Utah LUA MISS Pp 1087, 
22 LRANS 520; Commonwealth Ts: 
Ins, Co. v. Hairston, 108 Va. 832, 849, 
62 SE 1057, 128 AmSR 989; Brain v. 
me 11M. & W. inen 152 Reprint 

“They are not admissible unless 
they were made to the knowledge of 
the declarant against his obvious and 
real interest.” Commonwealth lL. 
Ins. Co. v. Hairston, supra. 

26. State L. Ins. Co. v. Hairston, 


. 108 Va. 832, 62 SE 1057, 128 AmSR 


989; Tate v. Tate, 75 Va. 522; Smith 
Vv. Blakey, L. R. 2 Q. B. 326. 

27. State L. Ins. Co. v. Hairston, 
108 Va. 232,62 SE 1057, 128 AmSR 989. 

28. Ayer v. Colgrove, 81 Hun 322, 
Penner v. Cooper, 4 
Munf. (18 Va.) 458; Smith v. Blakey, 
eb) ©. B53 26, 

[a] The rule has been applied to 
exclude declarations ‘with respect to: 
(1) Seduction. 
Hun 322, 30 NYS 788. (2) Trespass. 
Ber er v. Cooper, 4 Munf. (18 Va.) 

29. U. S.—uU.S. v. Mulholland, 50 
Fed. 413 [app dism 149 U. S. 782, 
SCt 1050, 37 L. ed. 963]. 

Ala.—West v. State, 76 Ala. 98. 

Iowa.—Mahaska County v. Ingalls, 
16 owa 81; Ibbitson v. Brown, 5 Iowa 
$3 


iy —Davis v. Com), 95 Ky. 19). 23 
SW 585, 15 KyL 396, 44 AmSR 901. 
i La.—State v. West, 45 La. Ann. 14, 
ASG 

Mass.—Com. v. Chabbock, 1 Mass. 
144. 

Minn.—Halvorsen v. Moon, etc., 
Juumber Co., 87 Minn. 18, 91 NW 28, 


94 AmSR 669. 
4 ial —Helm v. State, 67 Miss. 562, 
Bae 


G smith v. Moore, 142 NEC. 
27 55 SE 275, 7 LRANS 6% 
Oh.—Bird v. Hueston, tO “Oh. St. 


se 

g—Davis v. Lloyd, 1 C. & K. 
278, att ECL 275; Sussex Peerage 
Case, DIC] Sak, 85, 8 Reprint 1034. 

30. Cal. __Deming v. Gamble, 5 Cal. 
PeGt ol be) 408. 

Conn.—Turgeon v. Woodward, 83 
Conn. 537, 78 A 577. 

Till. __Hughes v. Eldorado Coal, etce., 
Co., 197 Tl. A. 259; Friberg v. Dono- 
van, 23 Til’ Ay ‘58. 

Iowa.—Weber v. Chicago, etc., R. 
Co., 175 Iowa 358, 151 NW 852, LRA 
1918A 626; Mahaska County v. In- 
galls, 16 Towa 81. 
> Mass.—BHldredge v. Barton, 122 NE 

72. 

Minn.—Halvorsen v. Moon, etc., 
Lumber Co., 87 Minn. 18, 91 NW 28° 
94 AmSR 669. 

N. H.—Keefe v. Sullivan County 
Re COs, MEN. H, 116, 71 A 379. 

N. Y¥.—White v. Chouteau, a bad al 
Smith 493; McDonald v. Wesendonck, 
30 ce: 601, 62 NYS 764. 

C.—Smith v. Moore, 142 N. C. 
oT ‘bE SE 275, 7 LRANS 684. 


(5) Interest Other Than Pecuniary or 
Proprietary. A declaration is not admissible in evi- 
dence unless the interest against which it militated 
was of either a pecuniary or proprietary nature.27 
Accordingly, an unsworn statement of a third person 
is not admissible merely because it appears to have 
been against the interest of the declarant by sub- 
jecting ‘him to a civil action®® or a criminal prosecu- 


Ayer v. Colgrove, 81, 


EVIDENCE 


made under the 


litem motam.*4 


[22.0.5] 285 


influence of such a motive,®2 and 


indeed constitutes a strong guaranty of truth.®* 
The character of the declaration also dispenses with 
any necessity that it should have been made ante 


[§ 218] f. Adverse Character of Declaration— 
(1) In General. 
admissible as a declaration against interest, it must 
clearly appear that the statement of the declarant 


In order for a declaration to be 


was actually against his interest®> at the time when 


It is es- 
admitted.*?7 But 


Oh. st v. Hueston, 10 Oh. St. 418. 

S. C.—Cruger v. Daniel, Le. S, CC 
Bq. 157; 

Tex.—Missouri, etc., R. Co. v. Rus- 
sell, 40 Tex. Civ. A. 114, 88 si 3793 


Long v. Moore, 19 ‘Tex. Civ. A. 363, 
48 SW 43. 
Utah.—Anderson v. Hanson, 34 


Utah 183, 96 P 1092; Smith v. Hanson, 
eae 171, 96 P 1087, 18 LRANS 


Va.—Sutherland v. Gent, 116 Va. 
983, 82 SE 713. 

Eng.—Ward v. Pitt, [1913] 2 K. B. 
130; Goss v. Watlington, 3 B. & B. 
132, 7 ECL 645, 129 Reprint 1233; Sus- 
sex Peerage Case, 11 Cl. & F. 85, 8 
Jur. 793, 8 Reprint 1034. 

{a] Relationship insufficient to 
show knowledge.—Where  declara- 
tions were offered to show that cer- 
tain services were rendered for and 
at the request of an intestate the 
fact that the person whose declara- 
tions were offered was shown to be 
the son of the intestate, his attorney 
at law and agent, and intimately ac- 
quainted with his business, was not 
sufficient to render the declarations 
elgg Bird v. Hueston, 10 Oh. 

il 


{b] Presumption of knowledge.— 
Declarations by a father, who had 
conveyed land to a daughter, that he 
had not started a suit to cancel the 
deed and that he had no knowledge 
of such suit, made about the time a 
suit to cancel the deed was brought, 
and shortly thereafter, are declar- 
ations of facts presumably within 
the knowledge of the declarant, and 
are relevant to the matter at issue 
in an ‘action by an attorney for ser- 
vices rendered in such suit. Anderson 
v. Hanson, 34 Utah 183, 96 P 1092; 
Smith v. Hanson, 34 Utah 171, 96 P 
1087, 18 LRANS 520. 


31. %1I11—German Ins. Co. v. Bart- 
lett, 188 Ill. 165, 58 NE 1075, 80 
AmSR 172. 


Minn.—Halvorsen v. Moon, etc., 
Lumber Co., 87 Minn. 18, 91 NW 28, 
94 AmSR 669 

N. Y.—McDonald. v. Wesendonck, 
30 PER 601, 62 NYS 764 

N. G-—Smith v. Moore, 142 N. ¢. 
277, 2 SBE 275, 7 LRANS 684. 

S$. C—Gilchrist v. Martin, 8 S. C. 
Eq. 492. 

{a] The entire weight of the evi- 
dence may be destroyed by showing 
aliunde that the declaration is act- 
ually in accordance with what the 
declarant regarded as his interest. 
Taylor v. Witham, 3 Ch. D. 605. 

82. Mentzer v. Burlingame, 85 
Kan. 641, 118 P 698; Paine v. Crane, 
112 Minn. 439, 128 NW 574; Mc- 
Donald v. Wesendonck, 30 Misc. 601, 


62 NYS 764; Gilchrist v. Martin, 8 
S.C. Eq, 492. 
88. Humes v. O’Bryan, 74 Ala. 64; 


Swan v. Morgan, 88 Hun 378, 34 
NYS ae Peace v. Jenkins, 32 N. 
Carsbp. 

84. Halvorsen v. Moon, ete., Lum- 
ber Co.. 87 Minn. 18. 91 NW 28. 94 


it was made,®® otherwise the statement will not be 


a declaration which is apparently 


against the interest of the declarant does not be- 
come incompetent because it appears that it was in 
reality beneficial to him.*® It sometimes happens that 
a declaration, although in part against an obvious 
interest of the declarant, is beneficial to him to a 
still greater extent,°° 
husband against his own proprietary interest are in 


as where declarations of a 


AmSR 669. 

85. Cal—Hannah v. Canty, 175 
Cals 163, 167 223732 

Iowa.—Drefahl v. Security Sav. 
Bank, 182 Iowa 563, 107 NW 179. 

La.—State v. Lazarone, 130 La. 1, 
57S) 532) 


Utah.—Anderson v. Hanson, 34 
Utah 183, 96 P 1092; Smith v. Han- 
son, 34 ‘Utah O71, 962 BV LOS 26s 
LRANS 520. 

Vt.—Horkins v. Sargent, 90 Vt. 
185, 97 A 657. 

Eng.—Ward v. Pitt, [1913] 2 K. 
Bes 0¢ 

36. Oplinger v. New York L, Ins. 


Co., 253 Pa. 328, 98 A 568; Ward v. 
Pitt, Lao tol eo kee ltoOs 
[a] Declaration after delivery of 
property.— Where it has been shown 
that an actual delivery of personal 
property has been made by the de- 
ceased, which according to the ine 
tention might or might not consti- 
tute a gift in law, declarations of 
deceased made after such delivery 
are competent. McIntosh v. Fisher, 
125 Ill. A. 511. See also supra § 213. 
87. Cal.—Saneuinetti v. Rossen, 
12 Cal. A. 623, 107 P 560; Womble v. 
Wilbur, 3 Cal. A. 535, 86 P 916. 
Iowa.—Drefahl_ v. pocuriy Sav. 
Bank, 132 Iowa 563, 107 NW 179. 
Kan. Wuester v. Topelts etc., igh 
Co., 85 Kan. 636, 118 P 1054. 
Ky.—Hamburg- -Bremen F. Ins. Co. 
v. Ohio Valley Dry Goods Co., 160 
Ky. 252, 169 SW .724, AnnCasi916B 


944, 
Minn.—Paine v. Crane, 112 Minn. 
439, 128 NW 574. 
Nebr.—Harrison_ v. Harrison, 80: 


Nebr. 108, 113 NW 1042. 

N. Y.—Hamlin v. Hamlin, 192 N. 
Y. 164, 84 NE &05. 

N. C.—In re Murray, 141 N. C. 588, 
54 SE 4385. 


Or.—Caro v. Wollenberg, 83 Or. 
Sid. N6Sm od: 
Utah.—Anderson v. Hanson, 34 


Utah 183, 96 P 1092; Smith v. Han- 
Sono Utanwel Tdi 06 we ROS tes 
LRANS 520. 

Va.—Commonwealth L. Ins. Co. 
Hairston, 108 Va. 832, 62 SE 1057, 
128 AmSR 989. 

“Oral declarations of a party 
should be viewed with caution, and 
declarations which do not clearly ap- 
pear to be against the interest of the 


party making them should be 
excluded.” Sanguinetti v. Rossen. 1% 
Cal. A. 623; (634,107) P 560. 


{a] Tllustration.—Declarations by 
a decedent, in disparagement of what 
purports to be a deed made by him, 
in which a life estate was reserved, 
are incompetent on an issue as to 
the genuineness of his signature to 
the deed. Johnston v. Linder, 168 
Iowa 441, 143 NW 410. 

38. Taylor v. Witham, 3 Ch. D. 
605; Turner v. Crisp, 2 Ld. Raym. 
13 20, 92 Reprint 862; Reg. v. Lower 
Heytord, 2 Smith Lead Cas. (7th ed) 

333. 

39. See infra notes 40-42. 
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favor of his wife and may thus secure to her an ad- 
vantage at the expense of his creditors,*° or where an 
acknowledgment of the receipt of a certain sum of 
money is made under such circumstances that if the 
money was actually paid this fact may constitute the 
basis of another claim for a larger amount,* 
revive a liability barred by limitations.42 Under such 
circumstances, if the portion ostensibly against in- 
terest can be separated from the self-serving por- 
tion, the latter is rejected,** while if it cannot be. 
so separated, the entire declaration must be re- 
jected ;*4 and it has been considered that, if the 
statements in favor of the declarant equal or pre- 
ponderate over those against his interest, the de- 


elaration cannot be received.*® 
[§ 219] 
Negotiable Paper. Declarations 


40. Dimitry v. Pollock, 12 La. 296 

‘(where it is said that the law views 
with jealousy all his admissions of 
the receipt of money in her favor, 
and they are no evidence against per- 
sons not parties to them, unless sup- 
ported by other proof). 
. 41. Haines v. Christie, 28 Colo. 
502, 66 P 883; Confederation Life As- 
soc. v. O’Donnell, 13 Can. S. C. 218; 
Ganton v. Size, 2 Grant ie & App. 
(U. C.) 368, 22: CQ: B: 


42. Searle v. pear Tate 826, 
93 Reprint 875; Glynn v. Bank of 
England, 2 Ves. 38, 28 Reprint 26 
cee 


fa] When receipt of interest is in- 
dorsed upon an instrument with the 
apparent effect of removing the bar 
of the statute of limitations, the evi- 
dence of such a statement will not 
be received unless affirmative and 
satisfactory evidence is offered to the 
effect that the indorsement was made 
when it was against the real interest 
of the person making it. Beatty v. 
Clement, 12 La. Ann. 82; Coffin v. 
Bucknam, 12 Me. 471; Roseboom v. 
Billington, 17 Johns. (N. Y.) 182; 
Gupton v. Hawkins, 126 N. C. 81, 35 
SB 229; Addams v. Seitzinger, 1 
Watts & S. (Pa.) 248. 

43. Chamberlain v. Chamberlain, 
116 Ill. 480, 6 NE 444. 

44, Beatty v. Clement, 12 La. Ann. 
82; Coffin v. Bucknam, 12 Me, 471; 
‘Addams v. Seitzinger, 1 Watts & s: 
(Pa.) 243. 

45. Massee-Felton Lumber Co. v. 
Sirmans, 122 Ga. 297, 299, 50 SE 92; 
Gantom v. Size, 22 Wy Ca.Q BN 478 
EPDE. dism 2 Grant Err. & App. (U. 

“The settled rule seems, however, 
now to be that the statements in the 
declaration should be balanced, and 
if those in favor of interest are equal 
to or preponderate over those that are 
‘against interest the declaration 
should not be admitted, but that if 
‘those against interest preponderate 
over; those that are in favor of the 
‘interest’ the declaration is admis- 
‘sible.’ Massee-Fulton Lumber Co. v. 
.Sirmans, supra. 
nae Ala.—Remy v. Duffee, 4 Ala. 
365. 

Ark.—Jackson v. Jones, 94 Ark. 
426, 127 SW 710. 

Ga.—Exchange Nat. Bank v. Hen- 
derson, 139 Ga. 260, 77 SE 36, 51 
LRANS 549; Glanton v. Griggs, 5 Ga. 
424, 

Tll.— Hanchett v. Kimbark, 118 Il. 
wd); 0) INE 491s Thor pi-v. Goewey, 85 
Till. 611; Williams v. Judy, Til. 282, 
‘4 AmD 699; Kane v. Torbit, fe Tl. A. 
311, 

Ind.—Shade v. Creviston, 93 Ind. 
591; Abbott v. Muir, 5 Ind. 444. 

Lia.—Pilcher v. Kerr, 7 La. Ann. 
144, 

Me.—Whittier v. Vose, 16 Me. 403; 
Shirley v. Todd, 9 Me. 83. 

Mass.—Stevens v. Parker, 5 Allen 
333; Fisher v. Leland, 4 Cush. 456, 50 
AmD 805. 

Miss.—Millsaps v. Merchants’, etc., 
Bank, 71 Miss. 361, 13 S 903; Brown 


(2) Declarations of Former Holder of 
against 


.Co., 93° Us S. 


EVIDENCE 


or 


a bona fide 


holder.®° 


interest 
v. Peer asy 20 Miss. 267. 


J.—Reed v. Vancleve, 27 N. J. S: GS: 


Ty. 35257 2) AmD) 369. 

Ss. C.— Crayton v. Collins, 13 S. C. 
Li. 457; Martin v. Lightner, 1 Swe, 
L. 2 McCord 214. 

Tex.—Barnes v. McCarthy, (Civ. 
A.) 132 SW_85. 

Tll.—Sandifer v. etree 59 Ill. 
246; Curtiss v. Martin, 20 Ill. 557. 
Ind.—Blount v. Riley, 3 Ind. 471. 
Me.—Eaton v. Corson, 59 Me. 510; 


Hatch v. Dennis, 10 Me. 244. 
go aes seone v. Fitzpatrick, 4 Gray 


Mo.—Robb v. Schmidt, 35 Mo. 290. 
Oh. Petes ith kee v. Hunt; 9) 0h: a3 

Ss. C.—Sharp v. Smith, 41 S. C. 3. 
Tenn.—-Drennon v. Smith, 3 Heat 


gy Cav peoler v. Walker, 12 Vt. 
427. 

Ont.—Myers v. Cornell, 2 U. C. Q. 
Bu2t9. 

48. Dodge v. Freedmans Sav., etc., 
379, 23 L. ed. 920; Clews 
vo) Kehr, 90) Nu Yo 6333 Osborn’ sv. 
Robbins, 37 Barb. 481 [rev on other 
grounds 36 N. Y. 365]; Wilson v. Law, 
26 NYWklyDig 509; Paige v. Cagwin, 
7 Hill (N. Y.) 361, 42 AmD 68; Beach 
v. Wise, 1 Hill (N. Y.) 612; Whitaker 
v. Brown, 8 Wend. (N. Y.) 490; Kent 
v. Walton, 7 Wend. (N. Y.) 256. 

49. Ala.—Perry v. Graves, 12 Ala. 
gabe Carmichael v. Brooks, 9 Port. 


Ark.—Patton v. Gee, 36 Ark. 506. 
Conn.—Scripture v. Newcomb, 16 
Conn. 588. 
Ill.—-Thorp v. Goewey, 85 Ill. 611. 
Ind.—Proctor v. Cole, 104 Ind. 373, 
3 NE 106, 4 NE 303; Stoner v. Ellis, 
6 Ind. 152; Fleming v. Newman, 5 
Blackf. 220. 
Ky.—Crane v. Gunn, 4 B. Mon. 10; 
Bartlett v. Marshall, 2 ‘Bibb 467. 
yeas .—Dowty v. Sullivan, 19 La. Ann. 
Me.—Norton v. Heywood, 20 Me. 
359; Russell v. Doyle, 15 Me. 112; 
Matthews v. Houghton, 10 Me. 420. 
Mass.—Bond v. Fitzpatrick, 4 Gray 


89; Wheeler v. Rice, 8 Cush. 205; 
Butler vy. Damon, 15 Mass. 223. 
Mo.—Labadie v. Chouteau, 37 Mo. 


413; Blancjour v. Tutt, 32 Mo. 576; 
Porter v. Rea, 6 Mo. 48 

Mont.—Shober v. Jack, 3 Mont. 351. 

Nebr. — Zimmerman v. Kearney 
County Bank, 57 Nebr. 800, 78 NW 
366; Commercial Nat. Bank v. Brill, 
37 haa. 626, 56 NW 382. 

N. H.—Newbury Bank v. Sinclair, 
60 N. H. 100, 49 AmR 307; Forsaith 
Wa a 16 N. H. 575. 

Y.—Van Gelder v. Van_ Gelder, 
81 N. Y. 625; Van Aernam v. Granger, 
86 Hun 476, 338 NYS 885; Smith v. 
Schanck, 18 Barb. 344; German Amer- 
ican Bank v. Slade, 15 Misc. 287, 36 
NYS 983; Thorne v. Woodhull, Anth. 
INemeia a 4 

N. C.—Maddox v. Atlantic, ete., R. 
Co., 115 N. C. 624, 20 SE 190; Wooten 
Vv. Outlaw, Die: 281, 18 SE 252. 
agp he Bickel v. Thomas, 3 Phila. 

S. C.—De Bruhl v. Patterson, 46 


[§ 220] g. Form of Declaration. 
tion against eres may be oral®! or in writing,°? 


a 


[§§ 218-220 


made by the owner of a promissory note before he 
parted with its title or possession, and when he alone 
was interested, have been held admissible in evidence 
against a subsequent holder,*® at least where the lat- 
ter purchased after maturity ;47 but there is also 
authority for the view that the owner of negotiable 
paper cannot be affected by declarations of a former 
owner, although made before the declarant had 
parted with his title.4* Declarations by one who has, 
at the time of such declaration, ceased to be the own- 
er of negotiable paper, are not competent as against 
holder for value,‘® although they may 
be admissible on the issue as to whether one who 
claims to be the owner of the note is a bona fide 


A declara- 


Cc: a fae Crayton v. Collins, 13 
eV ite: Darga: v. Barton, 20 Vt. 455; 
Washburn v. Ramsdell, 17 Vt. 299. 
Va.—Buckeye Nat. Bank v. Huff, 
114 Va. 1, 75 SE 769. 
50. Morris v. Brown, 38 Tex. Civ. 
A. 266, 85 SW 1015. 
51. U. S.—Bowen v. Chase, 98 U. 
S. 254, 25 L.-ed. 47. 
gq fle Humes v. O’Bryan, 74 Ala. 
Ga.—Lamar v. Pearre, 90 Ga. 377, 
17 SH 92. 
Ill.— Schell v. Weaver, 225 Ill. 159, 
80 NE 95, 8 ances 389; Hughes v. 
ragga Coal,-ete.; Cons 197 Shll Ae 


Iowa.—Mahaska County v. Ingalls, 


16 Iowa 81. 
Md.—Prather v. Johnson, 3 Harr. 
& J. 487. 
Minn.—Hosford v. Rowe, 41 Minn. 
aaah 42 NW 1018. 


H.—Rand v. Dodge, 17 N. H. 
343; Hinkley v. Davis, 6 N. H. 210; 
25 AmD 457. . 


N. Y.—White v. Chouteau, 1 E. D. 
Smith 493; Peo. v. Blakeley, 4 Park. 
Cr 176. 

Pa.—Huzzard v. Trego, be Pao 
Trego v. Huzzard, 19 Pa. 441. 

S. C.—Coleman v. Frazier, 4 Rich. 
146, 58 AmD 727; polcbrist v. Mar- 
tin, 8 S. C. Hq. 492. 

Utah.—Anderson _ v. Hanson, 34 
Utah 183, 96 P 1092; Smith v. Han- 


SON, 164 stated. 96.) bee TOS Tons 
LRANS 520. 

Va.—Holladay v. Littlepage, 2 
Munf. (16 Va.) 316. 

Eng.—Fawkner v. Watts, 1 Atk. 


406, 26 Reprint 257; Doe v. Pettett, 
5 B. & Ald, 223, 7 BCL 129, 106 Re- 
print 1174; Ree. v. Birmingham Par- 
ish, 1° Bu-& S263, 1017 HCN. 793. 
121 Reprint 897; Doe v. Jones, 1 
Campb. 367; Sussex Peerage Case, 11 
Ors B85, ’8 Reprint 1034; Barker v. 
Ray, 2 Russ. 63, 3 EngCh 68, 38 Re- 
print 259; Ivat v. Finch, 1 Taunt. 141, 
127 Reprint 785; Davies. v. Pierce, 2 ™ 
R. 53, 100 Reprint | oP Flood v. Rus- 
sell, To eos 

[al When writting necessary to 
result.——Where a rule of substantive 
law requires a written instrument to 
effect a particular legal result, an 
oral declaration against interest is 
said to be inadmissible for the pur- 
pose. For example, declarations by 
a decedent that he had sold certain 
lands, no deed being produced or 
accounted for, are _ insufficient to 
prove a conveyance by him of such 
lands. Marsh v. Ne-ha-Sa-ne Park 
Assoc., 18 Mise. 314, 42 NYS #996 
{rev on ouhes grounds 25 App. Div. 
34, 49 NYS 384]. 

52. Ala.—Hart v. Kendall, 82 Ala. 
144, 3 S 41. 

Cal. —Donnelly v. Rees, 141 Cal. 56, 
We sPPAS Se 

Ga.—Field v. Earnton 33 Ga. 239. 

Tll.—Hughes v. Eldorado Coal, etc., 
Cos, LOW TTA .2 2592 aS: Health, 
etc se NS) (COV. Harvey, £29 ),Ti,. A. 


Iowa.—Weber v. Chicago, etc., R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘2. 


§§ 220-224] 


there being no general distinction between the. two 
forms of statement in regard to admissibility ;°* and 
such declarations may even be in printed form.5* 
Declarations against interest have been admitted 
when they appeared in accounts,°° deeds, °° depo- 
sitions,°’ entries,°* evidence given on a former 0c- 
easion,°® indorsements,®° inventories,*! _letters,®? 
memoranda,®? receipts,?4 and the enrollment of a 
vessel.®° Admissions by contract have been treated 
as within the rule where the declarant has died.®* The 
mere production of a written statement from the 
custody of an alleged declarant is not, however, 
sufficient, but it ‘must be shown that the declarant 
actually made the statement.®? 

[§ 221] h. Incidental Facts. Declarations 
against interest are not only received as evidence of 
the fact directly asserted, but of incidental facts 
fairly embraced within the scope of the declaration.*®8 

[§ 222] i. Weight of Evidence.®*® Declarations 
against interest are not conclusive against the per- 
son making them, but may be explained, “0 and are 


Co., 175 Towa 358, 151 NW _ 852,|606, 68 EngCh 606, 


EVIDENCE 


[22 C0.J.] 237 
even said to have but slight weight as against docu- 
mentary evidence.”! 

[§ 223] 5. Declarations in Course of Business 
or Performance of Duty—a. Written Declarations. 
It has been laid down that entries made by a person 
in the ordinary course of his business, of acts which 
his duty in such business requires him to do, are, in 
case of his death, admissible evidence of the act so 
done, even though the entries are not against the in- 
terest of the person making them;‘? but there are 
cases in which written declarations in the course of 
business have been rejected.7* Such entries, when ad- 
missible, fall within the class of documentary evi- 
dence and are discussed elsewhere in this article.7* 

[§ 224] b. Oral Declarations. In England, oral 
statements made in the course of business by a per- 
son since deceased, have been held to be admissible 
in evidence,’®> but in the United States the hearsay 
rule’® is generally held to exclude declarations made 
while the declarant was acting in the course of 
duty,’” although there are cases in which such 


Cc. L. 493. (3) The nature of the 


LRAI918A 626. 

Mass.—Hall v. Reinherz, 192 Mass. 
52, 77 NE 880; Jones v. Howard, 3 
Allen, 223; Shearman v. Akins, 4 Pick. 


Nebr.—Paxton v. State, 59 Nebr. 
460, 81 NW 383, 80 AmSR 689. 
“ee H.—Rand v. Dodge, 17 N. H. 
N. ¥ Y.—Livingston v. Arnoux, 56 N. 


Y. 507, 519; Sherman v. Crosby, 11 
eae 70. 

N. C.—Whitford v. North State L. 
Ins. Co., 163 N. C. 223, 79 SE 501, 
AnnCas1915B 270. 

Oh.—Sullivan v. Starkey, 32 Oh. 
Cir. Ct. 485. 

5 Pa.—Hall v. Insurance Co., 3 Phila. 

Sit 

Philippine.-—Amancio v. Pardo, 20 
peeping 313. 

S. C.—Cruger v. Daniel, 16 S..C. 
Eq. 157. 

Tex.—Heidenheimer v. Johnson, 76 
Tex. 200, 18 SW 46; Kennedy v. Win- 
frey, (Civ. A.) 163 SW 1018. 

Eng.—Sly v. Sly, 2 P. D. 91; Doe 
v. Coulthred, 7 A. & HE. 235, 112 Re- 
print 460, 34 ECL 140; Goss v. Wat- 
lington, 3°B. & B. 132, t)WCLi 46455 
129 Reprint 1233; Reg. v. Birmingham 
Parish, 1 B. & S. 763, 101 ECL 7638, 
121 Reprint 897; Sussex Peerage 
Case, 11 Cl. & F. 85, 8 Reprint 1034; 
Higham v. Ridgway, 10 East 109, 103 
Reprint 717. 

Ont.—Wardrope v. Canadian Pac. 
ReCo, 17 *Ont.7321, 6329; ‘Turner v. 
Dewan 41) Unic> Q) 1B: 3 

[a] Where complainant has de- 
nied the authenticity of a document, 
and testimony has been given that 
the document is in the handwriting 
of complainant, it may be offered in 
evidence as a declaration against in- 
terest. Sullivan v. Starkey, 32 Oh. 


53. Marcy v. Stone. & Cush. 
(Mass.) 4, 54 AmD 736; 
Atkinson, 13 Ch. D. 283; 
Birmingham Parish, 1 B. & S763, 
101 ECL 763, 121 Reprint 897; Ganton 
Vv. Size, 22 U. C. Q. B. 473 [app dism 2 
Grant Err. & App. (U. C.) 368]. 

[a] In Massachusetts a distinc- 
tion has been laid down to the effect 
that (1) although declarations 
against proprietary interest may be 
oral (Marcy v. Stone, 8 Cush. (Mass.) 
4, 54 AmD 736), (2) declarations 
against pecuniary interest must be 
in writing (Jones v. Howard, 3 Allen 
(Mass.) 223; Lawrence v. Kimball, 
1 Metce. (Mass.) 524; Framingham 
Mfg. Co. v. Barnard, 2 Pick. (Mass.) 


532). 
54. Southern Pac. Co. v. Allen, 
Civ. A. 66, 106 SW 441 (rail- 


48 Tex. 
road folder). 

bb. Hartiyv. Kendall, 82 Ala. 144, 
3S 41; Cunningham v. Schley. 41 Ga 
426; Bright v. Pat bie 29 Beav. 60, 
54 Reprint 548 [aff 2 De G. F. & G. 


45 Reprint Lae 
Cairns v. Murray, 37 Can. S. C. 16 

56. Ryle v. Davidson, 102 ee 
224, 115 Sw 28; Sly v..Sly, 2 P. D. 91; 
Doe v. Coulthred, 7 A. & E. 235, 34 
ECL 140, 112 Reprint 460. 

57. Southern Bank v. Nichols, 202 
Mo. 309, 100 SW 613. 

58.- Turner v. Turner, 123 Ga. 5, 
50 SE 969, 107 AmSR 76; Massee- 
Felton Lumber Co. v. Sirmans, 122 
Ga. 297, 50 SE 92; Jones v. Howard, 
3 Allen -(Mass.) 223; Turner v. 
Dewan, 41 U. C. Q. B. 361. 

Entries by third persons against 
interest see infra XIX, 

59. Wilson v. Gordon, 73 S. C. 155, 
Be ASH vor 

60. Fitzpatrick v. Dundon, 179 Ky. 
784, 201 SW 339. 


61. In re Hill, 167 Cal. 59,138: e 
690. 
62. Brewer v. Cochran, 45 Tex. 


Civ. A. 179, 99 SW 1033. 

63. Middleton v. Walton, 10 B. & 
C. 317, 21 ECL 139, 109 Reprint 467 
(that the memorandum is unintelli- 
gible to the average observer as 
when made by private marks is im- 


material). 
64. Ga.—Field v. Boynton, 33 Ga. 
239. 


Mass.—Shearman v. Akins, 4 Pick 
282. 

N. H.—Rand v. Dodge, 17 N. H. 348. 

N. Y.—Livingston vy. Arnoux, 56 


N. Y. 507; Sherman v. Crosby, 11 
Johns. 70. 
Eng.— Giffard v. Williams, L. R. 8 
Eq. 494. : 
65. Hall v. The Ins. Co., 3 Phila. 
GPa.) 33: 


66. Rand v. Dodge, 17 N._H. 343. 


67. Devonshire v. Neill, Re 2 
Try 132) 

68. Ala.—Hart v. Kendall, 82 Ala. 
144, 3 S 41. 


Ga.—Turner v. Turner, 123 Ga. 5, 
50 SE 969, 107 AmSR 76; Massee-Fel- 
ton Lumber Co. v. Sirmans, 122 Ga. 
297, 50 SE 92. 

Til. —Hughes v. Eldorado Coal, etc., 
Gol,019%. Tl). vA 2:59; 

Mo. —Knapp v. St. Louis Trust Co., 
199 Mo. 640, 670, 98 SW 70 [quot Cyc]. 

N. Y.—MecDonald v. Wesendonck, 
30 Misc. 601, 62 NYS 764. 

Pa.—Taylor v. Gould, 57 Pa. 152. 

S. C.—Lowry v. Moss, 328.0 Ca Xa. 
63. 

Tex.—Grand Lodge C. K. P. v. 
Mackey, (Civ A) 104 SW 907. 

Eng.—Reeg. v. Birmingham Parish, 
1B. & S. 768, 101 ECL 763, 121 Re- 
print 897. 

[a] A receipt for money not only 
furnishes evidence of the fact of 
payment but may also tend to estab- 
lish: (1) The date at which the 
receipt was executed or the money 
received. Taylor v. Gould, 57 Pa. 
152; Lowry v. Moss, 32 S. Gh Dn, 63) 
(2) From whom the money was re- 
ceived. Thompson v. Stevens, 11 S. 


claim on which the money was paid. 
Taylor v. Witham, 3 Ch. D. 605; Hig- 
ham v. Ridgway, 10 East 109, 103 
Reprint 717; Davies v. Humphreys, 
6 M. & W. 153, 151 Reprint 361; Har- 
per v. Brock, 3 Wooddeson’s Lect. 
pp 331-333. (4) Special circumstances 
attending the transaction. Fawkner 
v. Watts, 1 Atk. 406, 26 Reprint 257; 
Higham v. Ridgway, 10 East 109, 
103 Reprint 717. (5) In case of a 
tenant, the amount of the rental at 
which he holds. Reg. v. Exeter, L. 
R. 4 Q. B. 341, 7 BRC 288; Reg. v. 
Birmingham Parish, 1B.&S. 163° 101 
ECL 768, 121 Reprint 897. (6) The 
ew of a title. Sly v. Sly, 2 P. D. 


{b] Ancient facts.—It has been 
suggested that the declarations under 
consideration should be limited to 
those relating to ancient facts. Gil- 
christ v. Martin, 8 S. . Eq. rs 
Ree. v. Birmingham Parish, 1 B. 
S. 7638, 101 ECL 7638, 121 Reprint 897, 

69. Weight of evidence as to deCe 
pee lone generally see infra §§ 318- 


70. Phipps v. Martin, 33 Ark. 207; 
Linderman v. Carmin, 142 Mo. A. 519, 
127 SW 124; Raymond v. Cummings, 
17 N. B. 544 
bean Pargoud v. Amberson, 10 La. 

72. Nicholls v. Webb, 8 Wheat, 
(U. S.) 326, 5 L. ed. 628; McKee v. 
Pennsylvania R. Co., 255 Pa. 560, 100 
A 454; Wheeler v. Wheeler (8. Cs) 
96 SE 714; Ivester v. Fowler, (S. C.) 
96 SE 154. 

73.. Maloney v. Philpot, 219 Mass. 
480, 107 NE 369; Manning v. Ft. At- 
kinson School Dist. No. 6,124 Wis. 84, 
102 NW 356. 

fa] A report of an expert to the 
one employing him, although com- 
municated to the opposite party, is 
not admissible in favor of the em- 
ployer. Manning v. Ft. Atkinson 
School Dist. No. 6, 124 Wis. 84, 102 
NW 356. 

[b] Time sheet.—In an action for 
libel, in that defendant charged plain- 
tiff with demanding and receiving ag 
a city employee, pay for two days 
when he did not work, a time sheet, 
made by plaintiff, was inadmissible 
to show that plaintiff worked on those 
days. Maloney v. Philpot, 219 Mass. 
480, 107 NE 369. 

74. See infra XIX. 


sane Reg. v. Buckley, 13 Cox. C. C. 
c 76. See supra § Lb ts 
7 S.—Cook v. S., 1388 U. S. 


7. 
aay ds aah sct 268, 34 L. val 906 

Ala.—Jackson v. State, 106 Ala. 12, 
17S 338. 

Ark.—Terry v. Clark, 76 Ark. 435, 
88 SW 987. 

Conn.—Dawson v. Orange, 78 Conn. 
96, 61 A 101. 

D. C.—Main v. Aukam, 4 App. 51% 


238 [220.J.]. 


declarations have been admitted,’® 


part of the res geste.’ 
[§ 225] c¢. Conduct. 


It has been considered 
that the conduct of a person in the course of his offi- 
cial duties or business may be shown, although its 
only probative force consists in the fact that it im- 


s 


EVIDENCE 


apparently as 
[§ 226] 


plies a declaration to a particular effect,®° although 


Moore v. Langdon, 13 D. C. 127, 47 
AmR 262. 

Ga.—Baker v. Goldsmith, 91 Ga. 
173, 16 SE 988; Owsley v. Woolhopter, 
14 Ga. 124, 

Ill.— Chicago Protection L. Ins. Co. 
Va tote 1 Oo wl Fs 

N. Y.—Woodgate v. Fleet, 44 N. Y. 
1, 11 AbbPrWNS 41. 

Oh.—Roberts v. Briscoe, 44 Oh. St. 
596, 10 NE 61. 


Porto Rico.—Peo. v. Charon, 7 Por- 
to Rico 416. 

Tenn.—Merritt v. Nashville, 5 
Coldw. , 95; Elliot v. Shultz, 10 
Humphr. 234. 

Tex.—Ft. Worth, etc. R. Co. v. 
ony dehy 40 Tex. Civ. A. 345, 89 SW 
yo: 


Wis.—Befay v. Wheeler, 84 Wis. 
135,538 NW 1121. 

‘78. Swiss Bankverein v. Zimmer- 
mann, 240 Fed. 87, 153 CCA 123; Chi- 
cago, etc., R. Co. v. Cox, 145 Fed. 157, 
76 CCA 127; Wilcox v. Jenison, 198 
Mich. 182, 164 NW 484; Ives v. At- 
lantic, ete., BR, Co. 142 N.C: 132, 55 
SE 74, 115 AmSR 732, 9 ‘AnnCasi88. 

79. See infra §§ 535-559. 

80. Meserve v. Folsom, 62 Vt. 504, 
20 A 926 (action of election authori- 
ties in refusing to allow a person to 
vote in the town in which he claimed 
residence). 

81. Stallings v. State, (Tex. Cr.) 
63 SW 127 (evidence that certain 
bills were presented for payment re- 
jected as hearsay). 

82. Relaxation of requirements of 
legal relevancy with respect to facts 
of. family history see supra §§ 97-105. 

83. Competency of declarant see 
infra §§ 229-235. 

84. Subject matter of declaration 
see infra §§ 227, 2 


85. Welch v. Lynch, 30 App. (D. 
C.) 122 (evidence held irrelevant). 

86. S.—Fulkerson v. Holmes, 
117 U-°S8. 889, 6 SCt 780, 29 L. ed. 
915; Gaines v. New Orleans, 6 Wall. 
642, 18 L. ed. 950; Secrist v. Green, 3 
Wall. 744,18 L. ed. 153; Blackburn v. 
Crawford, 3 Wall. 175. 18 L. ed. 186; 
Jewell v. Jewell, 1 How. 219, 11 18 
ed. 108; Stein v. Bowman, 13 Pet. 209, 
10 L. ed. 129; Ellicott v. Pearl, 10 
Pet. 412, 9 L. ed. 475; Lewis v. Mar- 
shall, 5 Pet. 470, 8 L. ed. 195; Chirac 
v. Reinecker, 2 Pet. 613, 7 L. ed. 538; 
F'liott v. Peirsol, 1 Pet. 328, 7 L. ed. 
164; Davis v. Wood, 1 Wheat. 6, 4 L. 
ed. 22: Vezina v. U. S., 245 Fed. 411, 
AT). by “COA bis eit ‘Cy.clk Cox Nv. 
Brice, 159 Fed. 378, 86 CCA 378; 
Branch vy. Texas Lumber Mfg. Co., 
56 Fed. 707. 6 CCA 92; Denoyer v. 
Ryan, 24 Fed. 77; Banert v. Day, 2 F. 
Gash, Now 226.00 cWwasn., Core, 248% 
Davis v. Forrest, 7 F. Cas. No. 3, 634, 
2 Cranch C.'1C, 28; Dussert 
8 F. Cas. No. 4,200, 1 Wall. 

Ala.—Landers v. Hayes, 196 Ala. 
533, 72 S 106; Scheidegger v. Terrell, 
149 Ala. 388. 48 S 26; Locklayer v. 
Locklaver, 139 Ala. 354, 35 S 1008; 
Boyett v. State. 130 Ala. 77, 30 S 475, 
89 AmSR 19; Elder v. State, i123 Ala. 
35; 26 S 213; Rowland v. Ladiga, 21 
Ala. 9. 

Ark.—Bisnham v. Turner, 82 Ark. 
231, 108 SW 1135; Kelly v. McGuire, 15 
Avi, | 555. 

Cal.—In re Hartman, 157 Cal. 206, 
107 P 105, 36 LRANS 530, 21 AnnCas 
1302; In re Heaton, 185 Cal. 385, 67 
i 321; Russell v. Langford, 135 Cal. 

67 2 sol; Peo: wv. Slater; 119. Cal: 
peta al 957; Peo. v. Ratz, 115 Cal. 
Pearson v. Pearson, 46 
C6095 sdersan v. Parker, 6 Cal. 


Conn.—Hartford _ v. 76 
Conn, 5995572 7A 7405 


Maslen, 


Chapman v.| Vv. 


Chapman, 2 Conn. 347, 7 AmD 277. 

D. C.—Scott v. Herrell, 27 App. 395; 
Jennings v. Webb, 8 App. 43. 

Ga.—Drawdy v. Hesters, 130 Ga. 
161, 60 SE 451, 15 LRANS 190; 
Malone v. Adams, 113 Ga. 791, 39 
SE 507, 84 AmSR 259; 
Almand, 111 Ga. 735, 
White v. Clements, oe oe 232; Fos- 
ter v. Brooks, 6 Ga. 

Ill.—Jarchow v. ates 257 Ill. 36, 
100 NE 290, AnnCasi914A 820; 
Champion v. McCarthy, 228 Til. 87, 
81 NE 808, 11 LRANS 1052, 10 Ann 
Cas 517; Chilvers v. Race, 196 Ill. 71, 
63 NE 701; Metheny v. Bohn, 160 Ill. 
263, 48 NE 380; Stumpf v. Osterhage, 
111 Ill. 82; Harland v. Eastman, 107 
Ill. 585; Cuddy v. Brown, 78 Ill. 415; 
Lunger v. Sechrest, 186 Ill. A. 521; 
Savage v. Luther, 165 Ill. A. 1. 

Ind.—De Haven v. De Haven, 177 
Ind. 236. 

Iowa.—Robertson v. Campbell, 168 
Towa 47, 147 NW 301 [reh den 149 
NW 885]; In re Carroll, 149 Iowa 617, 
128 NW 929; Alston v. Alston, 114 
Iowa 29, 86 NW 55. 

Ky.—Bryant v. McKinney, 96 SW 
§09, 29 KyL 951; Travelers’ Ins. Co. 
v. Henderson Cotton Mills, 120 Ky. 
218, 85 SW 1090, 27 KyL 653, 117 
AmSR 585, 9 AnnCas 162; Mann v. 
Cavanaugh, 110 Ky. 776, 62 SW 854, 
23 KyL 238; Whaien v. Nisbet, 95 Ky. 
464, 26 SW 188, 16 Kyl 52; Dannelli 
v. Dannelli,’4 Bush 51; Woodard v. 
Spiller, 1 Dana,.179, .25 ‘AmD 139; 
Cowan v. Hite, 2 A. K. Marsh. 238; 
Hwing v. Savary, 3 Bibb 235. 

Me.—Northrop v. Hale, 76 Me. 306, 
49 AmR 615. 

Md.—Gantt v. Trott, 107 Md. 325, 
€8 A 612; Jackson v. Jackson, 80 Md. 
176, 30 A 752; Jones v. Jones, 36 Md. 
459; Sprigg v. Moale, 28 Md. 497, 92 
AmD 698; Maslin v. Thomas, 8 Gill 18; 
Copes v. Pearce, 7 Gill 247; State v. 
eeanwatl 4 Gill & J. 407; Raborg Vv. 
Hammond, 2 Harr. & G. 42; Walkup 
Vi erace, 5 Harr. & J. 51; Pancoast v. 
Addison, 1 Harr. & J. 350, 2 AmD 
SEER Se v. Howard, 1 Harr. & 
M. 281. 


Mass.—Com. v. Phillips, 162 Mass. 
504, 39 NE 109; Butrick v. Tilton, 155 
Mass. 461, 29 NE 1088; North Brook- 
field v. Warren, 16 Gray phy a 

Mich.—Hnnt v. Supreme Council O. 
Cc. F.. 64 Mich. 671, 31 NW 576, 8 
AmSR &55: Fraser 'v. Jennison, 42 
Mich. 206. 3 NW 882; Van Sickle v. 
Gibson, 40 Mich. 170. 

Minn.—Taylor v .Grand Lodge A. 
O. U. W.. 101 Minn. 72, 111 NW 919, 
118 AmSR 606. 11 LRANS 92, 11 Ann 
Cas 260: Backdahl v. Grand Lodge A. 


O. U. W., 46 Minn. 61, 48 NW 454; 
Dawson v. Mayall, 45 Minn. 408, 48 
NW 12. 


ee ee v. Burton, 31 Miss. 


Mo.—Smith v. Patterson. 95 Mo. 
525, 8 SW 567; Beckham v. Nacke. 56 
Mo. 546; Imboden v. St. Lonis Union 
Trust Co., 111 Mo. A. 220, 86 SW 263. 

Nebr.—Grand Lodge A. O. U. W. 
v. Bartes, 69 Nebr. 631, 96 NW 186, 
98 ok 715, 111 AmSR 577. 

N. H.—Morrill v. Foster, 33 N. H. 
379; Mooers v. Bunker, 29 N. H. 420; 
Waldron v. Tuttle, 4 Nw Ens 710 

N. J.—Hnbatka v. Meyerhofer, 79 
N. J. L. 264, 75 A 454; Bernards Tp. 
v. Bedminster Tp., 74 Peal ig i ed 
64 A 960; Independence Tp. v. Pomp- 
ton T'p., 9 N. J. Ll. 209; Westfield v. 
Warren, 8 N. J. L. 249, 

N. Y.—Washington 
Bank, 


Div. 


Vv. Savings 


338, 72 
Shulenberg, 


NYS 
NES: NAVs 13855 


there is authority for the contrary view,*! 
6. Declarations as to 
Rule Stated. An unsworn statement of a competent 
declarant®? concerning matters of genealogy** may, 
if relevant,®> furnish, upon an issue of pedigree,*® 
a probative inference of the truth of the facts di- 


[§§ Arie 


. 


edigree®?—a. 


59 NE 136, 80 AmSR 730; Hisenlord v. 
Clum,..126 N. ¥. 552,.27 NE 1024, 12 
LRA 836; Clark.v. Owens, 18 N. Y. 
434; Layton v. Kraft, 111 App. Div. 
842, 98 NYS 72; Washington v. New 
York Sav. Bank, 65 App. Div. 338, 72 
NYS*752[afta7i IN: Yu 166, -63.Na5 
831, 89 AmSR 800]; Caujolle v. Fer- 
rie, 26 Barb. 177 faff 23 N.Y. -904% 
Alexander v. Chamberlin, 1 Thomps. 
& C. 600; Matter of Farley, 91 Misc. 
185, 155 NYS 63; Matter of Kennedy, 
82 Misc. 214, 143 NYS 404; Matter of 
Mail, 56 Mise. .217, 107. INYS .224s 
Matter of Fox, 9 Mise. 661, 30 NYS 
§35; McCarty v. Hodges, 2 Edm. Sel. 
Cas. 433; Peo. v. Fulton F. Ins. Co., 
25 Wend. 205; Jackson v. Russell, 4 
Wend. 543 [aff Russell v. Jackson, 22 
Wend. 277]; Jackson v. King, 5 Cow. 
237, 15 AmD 468; Jackson v. Browner, 
18 Johns. 37; Jackson v. Cooley, 8 
Johns. 128. 

N. C.—Wood v. Sawyer, 61 N. C. 
251; Wiseman v.,Cornish, 53 N. 
Ce 218; Mofifit v. Witherspoon, 32 NC 
185; Morgan v. Purnell, 11 N..C. 95. 

N. D.—State v. Hazlett, 1 40N: SD: 
490, 105 NW 617. 

Or.—yYoung v. State, 36 Or. 417, 59 
P 812, 60 P 714547 LRA 548. 

Pa,-—Pickens’ Est. 163 Pa. 14, 29 A 
875, 25 LRA 477; American Ti; Ins., 
etc., Conv: Rosenagle, Vig Reg 507: 
Scharff v. Keener, 64 Pa. 376; Shuman 
v. Shuman, 27 Pa. 90; Watson v. 
Brewster, 1 Pa. 381; Carskadden v. 
Poorman, 10 Watts 82, 36 AmD 145; 
Winder v. Little, 1 Yeates 152; Doug- 
lass v. Sanderson, 1 Yeates 15, 2 
Dalk 116, “bo edi v3 12: Douglass v. 
Sanderson, 2 Dall. 116, L. -ed, 31255 
Sar ps v. Poole, 1 Dall 14,1 L ed. 


S: C.—Martin v. Ragsdale, 71 S. C. 
67, 50 SE 671; In re Robb, 87 S. CG. 19,. 
16 SE 241; Horry a Glover, 13.c 
Eq. eA5} 12°S.-¢C. 53. 

S. D._In re MeCisllan, 20 S. D. 498, 
107 NW 681. 

Tenn.—Murray v. Supreme Hive, 
L. M. W., 112 Tenn. 664, 80 SW 827: 
Pearce v. Kyzer, 16 Lea 521, 57 AmR. 
240; Swink v. French, 11 Lea 78, 47 
AmR 277; Morris v. Swaney, 7 Heisk. 
591; Ford v. Ford, 7 Humphr. 923. 
Saunders v. Fuller, 4 Humphr. 516; 
Rogers v. Park, 4 Humphr. 480; 
Flowers v. Haralson, 6 Yerg. 494. 

Tex —Kirby v. Boaz, 103 Tex. 525, 
131 SW 533° [aff (Civ. A.) 121 SW 
223]; Summerhill v. Darrow, 94 Tex. 
71, 57 SW 942; Byers v. Wallace, 87 
Tex, 503, 28 Sw 1056, 29 SW 760: 
{foverr Smith v. Shinn, 58 Tex. 1]; 
Louder v. Schluter, 78 Tex. 103, 14 
SW 205, 207; Boone v. Miller, 73 Tex. 
557, 11 Sw 551; Pulkrabeck v. Griffith,. 
(Civ. A.) 179 SW 282; Wolf v. Wil- 
helm, (Civ. A.) 146 SW 216; Wiess v. 
Hall, (Civ. A.) 185 SW 384; Flores v. 
Hovel, (Civ. A.) 125 SW 606; Sullivan 
v. Solis, 52 T'ex. Civ. A. 464, 114 SW 
456; Wall v. Lubbock, 52 Tex. Civ. A. 
405, 118 SW 886; Gorham v. Settegast, 
44 Tex. Civ. A. 254, 98 SW 665; Kirby: 
v. Hayden, 44 Tex. Civ. A. 207, 99 SW 
746; Overby v. Johnson, 42 Tex. Civ. 
A. 348, 94 SW 1381; Kirby v. Boaz, 41 
Tex. Civ. A. 282, 91 SW 642;-Wren v. 
Howland, 33 Tex. Civ. A. 87, 75 SW 
894; Sheppard v. Avery, 28 Tex. Civ. 
A. 479, 69 SW 8&2; Lord v. New York 
L. Ins. Co., 27 Tex. Civ. A. 139, 65 
SW 65 [aft 95 Tex. 216, ‘66 SW 290,. 
93 AmSR 827, 56 LRA 5961; Cook vy, 
Carroll Land, ete., Co., (Civ. A.) 39 
SW 1006; Wallace v. Byers, 14, Tex. 
Civ. A, 574, 38 SW 228; Red River: 
Cattle Co. v. Wallace, (Civ. A.) 33 
SW 3801; Nunn v. Mayes, 9 Tex. Civ. 
A. 366, 30 SW 479; New York Mut. 
L. Ins. Co. v. Blodgett, 8, Tex. Civ. A, 
45, 27 SW 286; Curry v. State, 50 Tex, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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rectly&* 
serted ; 


limited to statements of fact 
Cr. 158, 94 SW 1058. 

Vt—JIn re Hurlburt, 68 Vt. 366, 35 
AWG? 3b LRA 794; Mason v. Fuller, 
45 Vt. 29; Webb. v. Richardson, 42 Vt. 

Va.—-Union Cent. L. Ins Co. v. Pol- 
lard, 94 Va. 146, 26 SE 421, 64 AmSR 
715,.36 LRA. 271. 

Wash.—State v. Rackich, 66 Wash. 
So On tO Ps 843037 LRANS 760, Ann 
Casi913C 312. 

. Va.—Butcher v. Sommerville, 
67 W. Va. 261, 67 SE 726; Wilson v. 
‘Braden, 56 W. "Va. 372, 49 SE 409, 107 
AmSR 927 

Wis.—Du Pont v. Davis, 30 Wis. 
170; Eaton v. Tallmadge, 24 Wis. 217. 

Eng.— Lovat Peerage Case, 10 App. 
Cas. 763, 11 ERC 404; Campbell Vv. 
Campbell, TE ie Est Metso! 182; 
Waines v. Guthrie, 13 Q:'B. D. 818; 
Murray v. Milner, 125 Che De 48 45 
Hubbard vy. Lees, L. R. 1 Exch, 255; In 
re Thompson, 12 P. D. 100; Crouch v. 
Hooper, 16 Beav. 182, 51 Reprint 747; 
Johnson v. Lawson, 2 Bing. t) 
HCL 329, 130 Reprint 237; Berkeley’s 
Case, 4 Campb. 401, 11 ERC 310; 
Crease v. Barrett, 1 GM. & R. 919, 
149 Reprint 1353; Goodright v. Moss, 
Cowp. 591, 98 Reprint 1257, 11 ERC 
518; Shields v. Boucher, 1 De G. & 
Sm. 40, 63 Reprint 962; Rex v. Erith, 
8 East 539, 103 Revrint 450; Butler 
v. Mountgarret, 7 H. L. Cas. 6338, 11 
Reprint 252, 11 ERC 335; Crispin v. 
Doglioni, 32 L. J. P. & M. 109; Shed- 
den v. Patrick, 30 L. J. P. & M. 217; 
Davies v. Lowndes, 6 M. & G. 471, 46 
ECL 471, 134 Reprint 978; Betty v. 
Nail, 6 Ir. L. R. N. S. 17; Monkton v. 
Atty.-Gen., 2 Russ. & M. 147, 11 
EngCh 147, 39 Reprint 350; White- 
locke v. Baker, 13 Ves. Jr.’ 510, 33 
Reprint 385, 11 ERC 309; Vowles v. 
Young, 13 Ves. Jr. 140, 33 Reprint 
Aehy Hill v. Hibbit, 19 Wkly. Rep. 


N. B.—Johnston v. Hazen, 3 N. B. 
Eq. 147. 

Ont.—Walker v. Murray, 5 Ont. 638. 

“Hearsay evidence is admissible to 
prove pedigree, and -this embraces 
not only descent and relationship, but 
also facts as to birth, marriage, and 
death, and the date when the events 
happened. These facts may be 
proved by the. declarations of de- 
ceased persons, who are-,shown to 
have been related by blood or mar- 
riage to the family of the persons to 
whom the declarations relate. Such 
evidence is admitted upon the ground 
that the reputation in the family as 
to such facts being a part jot the 
family history is admissible.” Met- 
ropolitan L. Ins. Co. v. Lyons, 50 Ind. 
A. 534, 98 NE 824. 


87. U. S.—Blackburn v. Crawford, 
3 Wall. 175, 18 L. ed. 186; Elliott v. 
Peirsol, 1 Pet. 3285700 L. ed. 164; 
Cox v. Brice, 159 Fed. 378, 86 CCA 
378. 

Ala.—BElder v. State, 123 Ala. 35, 


26 S 213; Rowland v. Ladiga, 21 Ala. 
Oe 


Ark.—Bispham v. Turner, 83 Ark. 
3317-338, 103.) SW 1135) ficit. Cyc]; 
Kelly v. McGuire, 15 Ark. 555. 

Cal.—Anderson vy. Parker, 6 Cal. 
197. 

Ga.—Malone v. Adams, 113 Ga. 791, 
39 SE 507, 84 AmSR 259. 

Tll.— Harland v. Eastman, 107 Il. 
535; Cuddy v. Brown, 78 Ill. 415. 

Ind.—De Haven v. De Haven, 77 
indy 23.6: 

Towa.—Robertson v. Campbell, 168 
Iowa 47, 147 NW 301. 

Ky.—Whalen v. Nisbet, 95 Ky. 464, 
26 SW 188, 16 KyL 52. 

Me.—Northrop v. Hale, 76 Me. 306, 
49 AmR 615. 

Md.—Jones v. Jones, 36 Md. 447, 
11 AmR 505; Walkup v. Pratt, 5 
Harr, & J. 61. 

Minn.—Dawson v. Mayall, 45 Minn. 


Gor 3 


or incidentally and inferentially®* as- 
and in the absence of evidence of a 
higher’ grade,®® the statement is admissible” as pri- 
mary evidence of the fact asserted, 
count of the necessity of the case. The rule is 


‘original 


EVIDENCE 


the family.®* 
on ac- 


and does not 


408, 48 NW 12. 
Beh H.—Morrill v. Foster, 33 N. H. 

N. J.—Bernards Tp. v. Bedminster 
Tp., 74 N. J. L. 92, 64 A 960. 
N. Y.—WHisenlord v. Clum, 126 N. 
Y. 552, 27 NE 1024, 12 LRA 836; 
Chamberlain v. Chamberlain, 71 = N. 
Y. 423; Peo. v. Fulton F. Ins. Co., 25 
Wend. 205. 

‘N. C.—Turner v. Person, 175 N. C. 
219 95S SINS 62% 

Oh.—McCune v. Larkin, 25 Oh. Cir. 
Cte NF Ss Has: 

Okl.— George v. U. S., 1 Okl. Cr. 
807, 97 P 1052, 100 P 46 

Or.—State v. McDonald, 55 Or. 419, 
103 P 512, 104 P 967, 106 P 444. 

Pa.—Gehr v. Fisher, 143 Pa. 311, 22 
A 859; Strickland v. Poole, 1 Dall. 14, 
1s: ed. 1 

S. C.—Dobson v. Cothran, 34 S. C. 
518, 13 SE 679 

Tex.—Davidson v. Wallingford, 88 
Tex. 619, 32 SW 1030; Fowler v. 
Simpson, 79 Tex. 611, 15 SW 682, 
23 AmSR 370; Louder v. Schluter, 78 
Tex. 108, 14 SW 205, 207; Coker v. 
Cooper, (Civ. A.) 176 SW 145, 146 
[eit Cyc]; Wall v. Lubbock, 52 Tex. 
Civ. A. 405, 118 SW 886; Kirby v. 
Boaz, 41 Tex. Civ. A. 282, 91 SW 642; 
Wren v. Howland, 33 Tex. Civ. A. 87, 
75 SW 894. 

Vt.—Mason v. Fuller, 45 Vt. 29. 

Wis.—Du Pont vy. Davis, 30 Wis. 
170; Eaton v. Tallmadge, 24 Wis. 217. 

Eng.—Rex v. Erith, 8 Hast 539, 103 
Reprint 450. 
Q. Beh avelbtldee v. Jones, 33 U, C. 

[a] Not confined to ancient facts. 
—In case of a pedigree, the hearsay 
testimony is not confined to ancient 
facts, but extends also to facts which 
have recently transpired. Jarchow 
v. Grosse, 257 Ill. 36, 100 NE 290, Ann 
Cas1914A 820. 

88. See infra § 228. 

89. See infra § 236. 
cio Cal.—In re Friedman, 172 P 

D. C.—Smith v. Cosey, 26 App. 569. 

Ill. Gorden v. Gorden, 283 Ill. 
182, 119 NE 312. 

Iowa.—In re Carroll, 149 Iowa 617, 
ae A 929. 


embracing 


nt.—In re Colbert, 51 Mont. 
455, °t53 P1022: 
iNGaNee = Peosavs Tuthill, 176 App. 


Div. 631, 163 NYS 843. 

N. C.— Ashe v. Pettiford, 98 SE 304; 
Hall v. Fleming, 174 N. C. 167, 93 SE 
728. 

Or.—State v. McDonald, 55 Or. 419, 
103 P 512,104 P 967, 106 P 444. 

See also supra notes 86-87. 

[a] Reason for rule—‘“The law 
resorts to hearsay evidence in cases 
of pedigree, upon the ground of the 
jnterest of declarant in the person 
from whom the descent is made out, 
and their consequent interest in 
knowing the connection of the 
family.’ Smith v. Cosey, 26 App. (D. 
C.), 569, 578 [quot esi v. Herrell, 
27 App. (D._C.) -395, 400]. 

91. Jachrow v. Grosse, 257 Tll."36, 
42, 100 NE 290, AnnCasi914A_ 820; 
Hancock v. Supreme’ (Brosnan iil OR Sei big 
69 N. J. L. 308, 55 A 246. 

“Such evidence has been held pri- 
mary and not secondary.” Jachrow 
v. Grosse, supra. 

[a] Age.—The testimony of a per- 
son as to the approximate age of his 
older brother is not necessarily based 
on hearsay, and may be legitimate 
evidence, if the brothers 
passed their childhood together. 
Hancock v. Supreme Council C. B. L., 
etc., 69 N. J. L. 308, 55 A 246. 

92. U. S.—Fulkerson v. Holmes, 
117,.U. S._ 389, 6 SCt 780, 29 L.. ed. 
915; Stein v. Bowman, 13 Pet. 209, 
10 L. ed. 129; Vezina v. Te S., 245 Fed. 
411, 412, 157 CCA 573 [cit Cyc]; Os- 
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admit evidence of an opinion among members of 


[§ 227] b. Subject Matter of Declaration— 
(1) In General. 
of genealogy or pedigree, take a wide range, 
under 


The facts regarded as those 


suitable conditions, age,®* 
borne v. Ramsay, 191 ate 114, iit 
CCA 594; Northern Pac. Co. 
King, 181 Fed. 913, 104 box 351; 
Denoyer v. Ryan, 24 Fed. 77 

Cal.—In re Clark, 13 Cal. A. 786, 
110 P 828. 

Ill.— Cuddy v. Brown, 78 Ill. st a 
Ind.—Metropolitan L. Ins... Co. 
Lyons, 50 Ind, A. 534, 98 NE 824, . 
Ky.—Birney v. Hann, 3 A; 

Wanehn 322, 138 AmD 167. 
Md.—Copes v. Pearce, 7 Gill 247. 
Pa.—Covert v. Hertzog, 4 Pa, 145. 


S. D.—In re McClellan, 20 S. D. 498, 
107 NW 681. 
Eng.—Berkeley’s Case, 4 Campb. 


401, 11 ERC 310; Vowles v. Young, 13 
Ves. Jr. 140, 33 Reprint 247. 

The evidence is “admissible on the 
ground that it is the best obtainable.” 
Jachrow v. Grosse, 257 Ill. 36, 42, 
100 NE 290, AnnCas1914A 820. 

“This exception [pedigree] has 
been recognized on the ground of 
necessity; for, as in inquiries re- 
specting relationship or descent, facts 
must often be proved which occurred 
many years before the trial, and were 
known to but few persons, it is ob-" 
vious that the strict enforcement in 
such cases of the rules against hear- 
say evidence would frequently oc- 
casion a failure of justice.” Fulker- 
son v. Holmes, 117 U. S. 389, 397, 6 
SCt 780, 29 L. ed. 915. 

[a] The necessity arises from the 
essentially perishable nature of the 
probative facts and the very limited 
number of persons who can be as- 
sumed to have either interest in or 
knowledge of facts of such’ slight 
general importance and of a nature 
at once so exact and so trivial; and 
the evidence has been rejected where 
the facts are not ancient. Birney v. 
Hann, 3 A. K. Marsh. (Ky.) ep 13 
AmD 167; Covert v. Hertzog, 4 Pa. 


145. 

93. Vought v. Williams, 46 Hun 
633 [aff 120 N. ¥. 253, 24 NE 1955 Lv 
AmSR 634, 8 LRA 5911; Keith’ De 
Keith, 9 Tex. Civ. As 63, 87.SW 384, 

94. U. lara v. Ewell. 5 F, Cas. 
No. 2,790, 2 Cranch C. C. 208. 

Ala.—lLanders v. Hayes, 196 Ala. 
533, 72 S 106; Palmer v. State, 165 
Ala. 29> 151! S 358. 

Ark.—Lincoln Reserve L. Ins. Co. 
v. Morgan, 126 Ark. 615, 191 SW 236. 

Cal.—Peo. v. Slater, 119 Cal. 620, 
bt e ey Peo. v. Ratz, 115 Cal. 132, 


46 P98 
Wide Steud v. State, 71 Fla.. 514, 
71 S 634 


Ga.—McCollum v. State, 119 Ga. 
308, 46 SE 413, 100 AmSR 171; South- 
rae L. Ins. Co. v. Wilkinson, 53 Ga. 

Tll.— Swift v: Rennard, 119 Ill. A. 


178. 
Poneman ae v. Gratham, 12 Ind. 


Iowa.—Hall v. Cardell, 111 Iowa 
206, 82 NW 503. 

Ky.—Travelers’ Ins. Co. v. Hender- 
son Cotton Mills, 120 Ky. 218, 85 
SW 1090, 27 KyL 653, 117 AmSR 585, 
9 AnnCas 162; Woodard v. Spiller, 1 
Dana 179, 25 AmD 139: 

La,—David v. Sittig, 1 Mart. N. S. 
147, 14 AmD 179. 

Mich.—Hunt v. Sunreme Council 
oO. of C. F., 64 Mich. 671, 31 NW 576. 

Mo.—Levels v. St. Louis, ete, R. 
Co., 196 Mo.:606, 94 SW 275; State 
v. Marshall, 137 Mo. 463, 36 SW 619, 
89 SW 63; Beckham v. Nacke, 56 Mo. 
546. 

Nebr.—Adler v. Royal Neighbors 
of America, 90 Nebr. 56, 132 NW 716, 
een air 974; Grand Lodge A. 
O. WVieeev ec Bartes, 69 Nebr. 631, 
a6 NW 186, 98 NW "715, 111 AmSR 

uf 

N. J.—Hancock v. Ba preee Council 
Catholic seney. Legion, 67 N. J. L. 
308, 55 A 246. 
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birth,®® death,®* descent,9? heirship,*® failure of | heirs,°® issue or want of issue, 


Preferred Acc. 
NYS 
NYS 


N. Y.—Bowen v. 
Ins. Co., 82 App. Div. 458, 81 
840 [aff 68 App. Div. 342, 74 
101, and app dism 175 N. Y. 497 mem, 
67 NE 1091 mem]; 
9 Misc. 661, 30 NYS 835. 

Okl.—Bell v. Bearman, 37 Okl. 645, 


133 P 188. 

Pa.—American L. Ins., ete., Co. v. 
Rosenagle, 77 Pa. 507; Watson v. 
Brewster, Iie a a8 13 Carskadden v. 


Poorman, 10 Watts 82, 386 AmD 145. 
Philippine.—U. S. 
Philippine 118. 


Tenn.—Murray v. Supreme Hive 


L. M. W., 112 Tenn’ 664, 80 SW 827; 


Swink v. ’French, 11 Lea 78, 47 AmR 


277. 
Tex.—Pulkrabeck v. Griffith, (Civ. 
A.) 179) SW 282; Wolf v. Wilhelm, 


(Civ. A.) 146 Sw 216; 


SW _545; New York Mut. L. 
v. Blodgett, 
SW 286; 


(Cr.) 73 SW 401. 


Wash.—State v. Rackich, 66 Wash. 
390, 119 P 848, 37 LRANS 760, Ann 


Cas1913C 312 


Eng.—Higham v. Ridgway, 10 East 


TOO TMLOS Reprint 717, LL RC 2665 
Kidney v. Cockburn, 2 Russ. & M. 
pl re EngCh 167, 39 Reprint 358. 

a 


terial as bearing on: 


‘life insurance. Southern L. Ins. Co. 
v. Wilkinson, 53 Ga. 535. 


fense of infancy. Collins v. Grantham, 


12. Ind. 440. Contra Haines v. Guthrie, 


13 Q. B. D. 818. 
(b] 


trial, stated that she was more than 
eighteen years of age on a certain 
date is admissible. Bell v. Bearman, 
rape a 645, 1383 P 188. 
U. S.—Vezina v. U. S., 245 
Fed, “411, 412, 157 CCA 573 [cit Cyc); 
Ss. v. Lem You, 224 Fed. 519; 
op v. Texas Lumber Mfg. Co., 
56 Fed. 707, 6 CCA 92. 
Ala.—Landers v. Hayes, 196 Ala. 
533, 72 S 106; Palmer v. State, 165 
Ala. 129, 51 S 358. 
Ark.—Lincoln Reserve L. Ins. Co. 
v. Morgan, 126 Ark. 615, 191 SW 236. 
Cal.—In re Paulsen, 178 P 1438. 
Ga.—Luke v. Hill, 137 Ga. 159, -73 
SE 345, 88 LRANS 559. 
Tll.—Harvick v. M. W. A., 158 In. 
A.” 570, 
Kan.—Smith v. Brown, 8 Kan. 608. 
Me.—Northrop v. Hale, 76 Me. 306, 
49 AmR 615. 
Md.—Copes v. Pearce, 7 Gill 247. 
ee ee v. Eldridge, 126 Mass. 
4, 
Mich.—Cheever  v. 34 
Mich. i 
Minn.—Taylor v. Grand Lodge A. 
U. W., 101. Minn. 72, 75, 111 NW 


Congdon, 


O. 
919, 118 "AmSR 606, 11 LRANS 92,| 


sh ‘AnnCas 260 [cit Cyc); Houlton v. 
Manteuffel, 51 Minn. 185, 53 NW 541; 
Dawson v. Mayall, 45 Minn. 408, 48 
NW 12. 

Mo.—Tuite v. Supreme Forest W. 
Gs, 193 Moy A.*619, 187 SW. 137. 

Nebr.—Grand Lodge A. O. U. W. v. 
Bartes, 69 Nebr. 631, 96 NW 186, 98 
NW pb, 111 AmSR 577. 

N. H—State v. Tetrault, 78 N. H. 
14, 95 A 669. 

N. C.—Turner v. Person, 75) New. 
219, $6 SE 362, LRA1918D 1082: 
Bwell v. Ewell, 163 N. C. Aeron rs) SE 
509, AnnCas1915B. 373. 

Pa.—American L. Ins:, ete; Conv; 
Rosenagle, 77 Pa. 507. 

- C.—Hazelwood v. Mayes, 96 SE 
672. 

Tenn.—Swink v. French, 11 Lea 78, 
42 AmR 277. 

Tex.—Wolf v. Wilhelm, (Civ. A.) 
146 SW 216; Mutual Reserve L. Ins. 
Co. v. Jay, (Civ. A.) 101 SW 545; 
Rowan v. State, 57 Tex. Cr. 625, 124 
Sw 668, 136 AmSR ae Smith v. 
State, (Cr.) 73 Sw 40 


Matter of Fox, 


v. Bergantino, 3 


Mutual Re- 
serve L. Ins. Co. v. Jay, (Civ. A.) 101 
Ins. -Co. 
SP Lexa CivistA.):4559 27 
Vaughn v. State, 62 Tex. 
Cr. 24, 136 SW 476; Smith v. State, 


This rule has been applied 
_where the question of age was ma- 
1: (1) An issue of 
misstatements in an application for 


(2) A de- 


Age of declarant.—Evidence 
that a person, dead at the time of 


EVIDENCE 


Vt.—Derby v. Salem, 30 Vt. 722. 

Wash.—Armstrong Vv. Modern 
Woodmen of America, 178 P 1. 

Eng.—Haines v. Guthrie, 13 Q. B. 
D. 818; In re Thompson, 12 P. D. 100; 
Vulliamy v. Huskisson, 3 Y. & Coll. 


“The rule is uniform that the date 
of a person’s birth may be testified 
to by members of his family, al- 
though he may know of the fact 
only by hearsay founded on family 
tradition. Such evidence is admitted 
as coming within the rule of hear- 
say in matters pertaining to pedigree, 
which embrace not only descent and 
relationship, but also the facts of 
birth, marriage and death and the 
times when they occurred.” Grand 
Lodge A. O. U. W, v. Bartes, 69 Nebr. 
636,.641, 98 NW 715, 111 AmSR 577 
[vacating reh 69 Nebr. 631, 96 NW 
186]. 


96. U. S—Lewis v. Marshall, 5 
Pet. 470, -8 L. ed. 195; Branch v. 
Texas Lumber Mfg. Co., 56 Fed. 707, 
6° CCA. 92. 

Ala.—Landers v. Hayes, 196 Ala. 
533, 72'S 106; Palmer v. State, 165 
Ala. 129, 51 S 358. 

Ark.—WLincolIn Reserve L. Jns. Co. 
v. Morgan, 126 Ark. 615, 191 SW 236. 

Cal.—In re Paulsen, 178 P 143; 
In re Friedman, 172 P 140; Anderson 
v. Parker, 6 Cal. 197. 

Ga.—Piedmont Hotel Co. v. Hen- 
derson, 9 Ga. A. 672, 72 SE 51. 

Tll—Stumpf v. Osterhage, 111 Il. 
82; Ringhouse v. Keever, 49 Ill. 470. 

Ind.—Metropolitan L. Ins. Co. vy. 
Lyons, 50 Ind. A. 534, 98 NE 824. 

Ham —Smith v. Brown, 8 Kan. 608. 

y.—Mann v. Cavanaugh, 110 Ky. 
776, 2 SW 854, 23 KyL 238; Ewing 

Vv. Savary, 3 Bibb 235. 

Md.—Copes v. Pearce, 7 Gill an 
Raborg v. Hammond, 2 Harr. & G. 
Pancoast v. Addison, 1 Harr. & me 
350, 2 AmD 520. 

Mass.—North Brookfield v. Warren, 
16 Gray 171. 

Mich.—Van Sickle v. Gibson, 40 
Mich. 170. 

Minn.—Hoyt v. Lightbody, 98 Minn. 
189,108 NW 843,116 AmSR 358, 8 Ann 
Cas 984; Dawson v. Mayall, 45 Minn. 
408, 48 Nw 12. 

Miss. —Spears v. Burton, 31 Miss. 

ae 


Mo.—Tuite v. Supreme oeee Ww. 
C..193 Mo. A. 619, 187 SW 137. 

Nebr.—Grand Lodge o/h @ Lei Ba Aes 
v. Bartes, 69 OMe: 636) 98 NW 715, 
111 AmSR 577 [vacating reh 69 Nebr. 
631, 96 NW 186]. 


N. H.—Morrill v. Foster, 33 N. H. 
CHAE 
N. Y.—Hunt v. Johnson, 19 N. Y. 


279; Clark v. Owens, 18 N. Y. 434. 

N. C—Turner v. Person, 175 N. C. 
219, 95 SE 362, LRA1918D 1082. 

Pa.—American L. Ins., etc., Co. v. 
Rosenagle, 77 Pa. 507. 

Es C.—Hazelwood v. Mayes, 96 SE 
672. 

Tenn.—Swink v. French, 11 Lea 78, 
47 AmR 277; Saunders v. Fuller, 4 
Humphr. 516; Flowers v. Haralson, 
6 Yerg. 494. 

Tex.—Davidson v. Wallingford, 88 
Tex. 619, 32 SW 1030; Pulkrabeck v. 
Griffith, (Civ. A.) 179 SW: 282; Wolf 
v. Wilhelm, (Civ. A.) 146 SW 216; 
All v. Lubbock, 52 Tex. Civ. A. 405, 
118 SW 886; Mutual Reserve L. Ins. 
Co, v. Jay, (Civ. A.) 101 SW 545; 
Kirby v. Hayden, 44 Tex. Civ. A. 207, 
99 SW 746; York v. Hillger, (Civ. A.) 
84 SW 1117; Lord v. New York L. 
ins.iCo., 27. Tex. Civ. A. 139, 65 SW 
699 [majority of -ov. sustained 
95 Tex. 216, 66 SW 290, 93 AmSR 
827, 56 LRA 596]. 

Vt.—Mason v. Fuller, 45 Vt. 29. 
TN .—Du Pont v. Davis, 30 Wis. 

Eng.—In re Thompson, 12 P. D. 
100; Doe v. Pembroke, 11 East 504, 
103 Reprint 1098. 

Evidence as to fact of death gener- 
Byay Bee Death §§ 20-30. 


U. S.—Fulkerson v. Holmes, 


[§ 227 


legitimacy,? 


117 U. S, 389, 6.SCt 780, 29 L. ed. 915. 
Ala.—Rowland v. Ladiga, 21 Ala. 9. 
Ark.—Lincoln Reserve L. Ins. Co. v. 

Morgan, 126 Ark. 615, 191 SW 236. 
Cal.—In re Paulsen, 178 P 143; In 

re Friedman, 172 P 140. 

Kan.—Smith v. Brown, 8 Kan. 608. 

Md.—Cones v. Pearce, 7 Gill 247. 

Minn.—Dawson vy. Mayall, 45 Minn. 
408, 48 NW 12. 

Mo.—Tuite v. Supreme Forest W. 
C., 193 Mo. A. 619, 187-SW 187. 

N. Y.—Arents v. Long island R. 
Co., 156 N. Y. 1, 50 NE 422. 

Tex.—Wren v. Howland, 33 Tex. 
Civ. A. 87, 75 SE 894. 

98. Ga.—Malone v. Adams, 113 Ga. 
HOt 39 SE 507, 84 AmSR 259. 

y.—Mann v. gta AT 110+ Ky, 

176. %69 SW 854, 238 Kyl 238. 
Minn.—Dawson v. Mayall, 45 Minn. 

408, 48 NW 12 
N. Y.—Matter of Fail, 56 Misc. 217, 

107 NYS 224 
5S N, C-—Mofiit v. Witherspoon, 32 N. 

Tex.—Louder v. Schluter, 78 Tex. 
103, 14 SW 205, 207; Gorham v. Sette- 
gast, 44 Tex. Civ. A. 254, 98 SW 665; 
Sheppard v. Avery, 28 Tex. Civ. ‘A. 
479, 69 SW 82. 

W. Va.—Wilson v. Braden, 56 W. 
Va. 372, 49 SE 409, 107 AmSR 929. 

[a] Supposition incompetent to 
prove heirship.—Keith v. Keith, 39 
Tex. Civ. A. 363, 87 SW 384. 

99. In re Friedman, (Cal.) 172 P 
140; Thomas vy. Frederick County 
School, 7 Gill & J. (Md.) 369; Wash- 
ington v. New York Sav. Bank, 171 
N. Y. 166, 68 NE 831, 89 AmSR 800; 
Peo. v. Fulton F. Ins. Co., 25 Wend. 
(N. Y.) 205; Roscommon’s Claim, 6 
. & F. 97, 7 Reprint 634. 

1. Butrick v. Tilton, 155 Mass. 461, 
29 NE 1088; Washington v. New York 
Sav. Bank, 4171 N.Y. 166, 638 NE 831, 
89 AmSR 800 [aff 65 App. Div. 338, 
72 NYS 7521]; Peo. v. Fulton F. Ins. 
Co., 25 Wend. (N. Y.) 205; Flowers v. 
Haralson, 6 Yerg. (Tenn.) 494. 

“Tt [the appellant] insists, how-~- 
ever, that while hearsay evidence is 
admissible for the purpose of es- 
tablishing birth of issue, a different 
rule should apply in establishing that 
a person died without issue. We 
think the rule is the same.” Wash- 
ington v. New York Sav. Bank, 65 
App. Div. 338, 342, 72 NYS 752 [aff 
LLIN EY, 166, 63 NE 831, 89 AmSR 


800]. 

2. Ala.—Palmer v. State, 165 Ala. 
129, 51 S 358. 

jArk—Kelly v. McGuire, 15 Ark. 


Cal.—In: re Heaton, 135 Cal. 385, 67 
Fog c? Pearson v. Pearson, 46 Cal. 
Ill.—Champion v. McCarthy, 228 
Tll. 87, 81 NE 808, 11 LRANS 1052, 
10 AnnCas B17; Middleton v. Middle- 
ton, 221 Ill. 628, 77 NE 11238. 
Iowa.—Alston v. Alston, 114 Iowa 
29, 86 NW 55. 
Ky.—Stein v. Stein, 106 SW 860, 
32 KyL 664; Whalen v. Nisbet, 95 Ky. 
464, 26 SW 188, 16 KyL 52; Dannelli 
Vv. Dannelli, 4 Bush 51. 
Me.—Northrop v. Hale, 76 Me. 306, 
49 AmR 615. 
Md.—Jackson v. Jackson, 80 Md. 
176 $0 AUG 52: 
pane eats v. Burton, 31 Miss. 
Nebr.—Ortley v. Ross, 78 Nebr. 
339, 110 NW 982; Sorensen v. Soren- 
sen, 68 Nebr. 483, 94 NW 540, 98 NW 
iG 100 NW 930, 103 NW 455. 
¥—Caujolle v. Ferrie, 26 Barb. 
ty “Laff 23 N. Y¥. 90]; Alexander v. 
Chamberlin, 1 Thomps. SCE COO 
Ae ee of Farley, 91 Misc. 185, 155 
N. C.—Rollins v. Wicker, 154 N. C. 


|559, 70 SE 934. 


Pa.—In re Picken, 163 Pa. 14, 29 
A 875, 25 LRA 477. 

R. I.—vViall v. Smith, 6 R. I. 417. 
ie C.—In re Robb, 87 S. C. 19, 16 SE 

Tenn.—Ford v. Ford, 7 Humptr. 92. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


| eo i 
§ 227] 
or illegitimacy,’ marriage* or celibacy,5 name,* par- 


entage,’ or other relationship,’ as well as the degree 
thereof.® The scope of declarations regarding rela- 


* ee .—In re Garr, 31 Utah 57, 86 

Eng.—In_ re Turner, 29 Ch. D. 985; 
Murray v. Milner, 12 Ch. D. 849; Har- 
grave v. Hargrave, AM Ore ARE 701, 61 
ECL 701; Goodright v. Moss, Cowp. 
591, 98 Reprint 1257, 11 ERC 518; 
Slaney v. Wade, 1 Myl. SoC~ 38S, 13 
EngCh 338, 40 Reprint 404; Vowles 
v. Young, 13 Ves. Jr. 140, 33 Reprint 


247. 

N. B.—Johnston v. Hazen, 3 N. B. 
Eq. 147, 26 CanLTOccNotes 317. 

fa] Declarations as to one’s own 
legitimacy have been received after 
the death of the declarant. Re Per- 
ton, 53 L. T. Rep. N. S. 707. 

[b] Declarations acknowledging 
paternity are competent where their 
effect is to legitimize. In re Garr, 31 


Utah’ 57, 86 P 757. 
3. Ill—Champion v. McCarthy, 
228 Ill. 87, 81 NE 808, 11 LRANS 


1052, 10 AnnCas 517. But compare 
Orthwein v. Thomas, 13 NE 564 (cit 
and quot infra this note). 

Iowa.—Robertson v. Campbell, 168 
Iowa 47, 147 NW 301. 

Me. —Northrop v. Hale, 76 Me. 306, 
45 AmR 615. 

Md.—Barnum v. Barnum, 42 Md. 
251; Craufurd v. Blackburn, 17 Md. 
49, 77 AmD 323 [rev on other grounds 
38 Wall. (U. S.) 175, 18 L. ed. 186]. 

Mass.—Haddock v. Boston, etc., R. 
Co., 3 Allen 298, 81 AmD 656. 

Or.—State v. McDonald, 55 Or. 419, 
nt P 512, 104 P 967, 106 P 444. 

R. L—Viall v. Smith, GR Te 47. 

Wis.—Smith v. Smith, 140 Wis. 599, 
123 NW 146. 

Eng.—Murray v. Milner, 12 Ch. D. 


‘845; Re Perton, 53 L. T. Rep. N. S. 


707; Vowles v. Young, 13 Ves. er 140, 
33 Reprint 247. 

See also Bastards § 116. 

{a] Declarations as to his own il- 
legitimacy made by a deceased per- 
son are admissible in evidence. Re 
Perton, 53 L. T. Rep. N. S. 707 

{[b] On the other hand declara- 
tions of illegitimate births in the 
family have been rejected as not 
forming a subject of sufficiently gen- 
eral family discussion to furnish the 
necessary guaranty of accuracy. Or- 
thwein v. Thomas, (Ill.) 13 NE 564, 
567 (where it is said that “‘the speci- 
fic hearsay statement of a single 
member of a numerous family” is 
“altogether too unsatisfactory and 
inconclusive to overcome the legal 
presumption” of legitimacy); Good- 
right v. Moss, Cowp. 591, 98 Reprint 
257, 40 FRC 518; Crispin v. Doglioni, 
e tee. P&M . 109; Doe v. Barton, 

aw & Rob’ 28. 

U. S.—Jewell v. Jewell, 1 How. 
619° 11 L. ed. 108. 

Ala.—Landers v. Hayes, 196 Ala. 
533, 72 S 106; Palmer v. State, 165 
Ala. 129, 51 S 358. 

Ark.—Brooks v. Turner, 133 Ark. 
72, 201 SW 809, 810 [cit Cyel; Kelly 
v. McGuire, 15 Ark. 5: 

Cal—In re Paulsen, 178 P 143; 
Pearson v. Pearson, 46 Cal. 609. : 

Colo.—Kansas Pac. R. Co. v. Mil- 
ler, 2 Colo. 442. 

D. C.—Jennings v. Webb, 8 App. 43. 

Ga.—Whigby v. Burnham, 1435 Ga. 
584, 69 SE 1114. 

Til—Gorden v. Gorden, 283 Ill. 182, 
119 NE 312. 

Iowa.—Smith v. Fuller, 108 NW 
765; Brisbin v. Huntington, 128 Iowa 
166, 103 NW 144, 5 AnnCas 931. 

Kan.—Shorten v. Judd, 56 Kan. 43, 
42 P 337, 54 AmSR 587; Smith v. 
Brown, 8 Kan. 608. 

Ky.—-Dannelli v. Dannelli, 4 Bush 
51; Turner v. Patterson, 5 Dana 292. 

Me.—Northrop Vv. Hale, 76 Me. 306, 
49 AmR 615. 

Md.—Jackson v. Jackson, 80 Md. 
176, 30 A 752; Barnum v. Barnum, 42 
Ma. 261; Craufurd v. Blackburn, 17 
Md. 49, 77 AmD 323 [rev on other 
grounds 3 Wall. (U. S.) 175, 18 L. ed. 
186]; Copes v. Pearce, 7 Gill 247. 

Mich.—Van Sickle v. Gibson, 40 


(22 C.J.—14] 


“Mich: 170.” 


EVIDENCE 


Minn.—Hoyt v. Lightbody. 98 Minn. 
189, 108 NW 843, 116 AmSR 358, 81 
AnnCas 984; Dawson v. Mayall, 45 
Minn. 408, 48 NW 12. 

Miss.—Spears v. Burton, 31 Miss. 
Ban: Henderson v. Cargill, 31 Miss. 


Mo.—Tuite v. Supreme Forest W. 
Cr, £193 Mo. VAL 619, 187 SW W3%s Oin 
re Imboden, 128 Mo. A. 555, 107 SW 
400; Imboden v. St. Louis Union 
Trust Co., 111 Mo. A. 220, 86 SW 263. 

Nebr.— Grand Lodge A. OnnUk We 

v. Bartes, 69 Nebr. 636, 98 NW 715, 
111 AmSR 577 {vacating reh 69 Nebr. 
631, 96 NW 186]. 
_ N. J.-Westfield v. Warren, 8 N. J. 
L. 249; Sparks v. Ross, 72 NG ae Eq. 
762, 65 A 977 [aff 73 N. J. Eq. 735, 
69 A 185]. 

N. Y.—Hisenlord v. Clum, 126 N. 
Y. (552,927 NE 1024,,12 LRA 836; 
Chamberlain v. Chamberlain, T= N. 
Y. 423; Caujolle v. Ferrie, 23 N. Y. 
90; Alexander v. Chamberlin, 1 
Thomps. & C. 600; Matter of Farley, 
91 Misc. 185, 155 NYS 63; Matter of 
Kelly, 46 Mise. 541, 95 NYS 57; Fen- 
ton v. Reed, 4 Johns. 52, 4 AmD 244. 

N. C.—Rollins v. Wicker, 154-Ne C. 
559, 70 SE 9384; Morgan v. Purnell, 
11 N. C. 95. 

Okl.—Reaves v. Reaves, 15 Okl. 240, 
82 P 490, 2 LRANS 353 

Pa. —In re Thewlis, 917 Pa. 307, 66 
A’ 5195; Tare Picken, 163 Pa. 14, 29 
A 875, 25 LRA 477; American L. Ins., 
etc., Co. v. Rosenagle, 77 Pa. 507; 
Winder v. Little, 1 Yeates 152. 

S. C.—In re Robb, 37 S. C. 19, 16 
SE 241. 

Tex.—Summerhill v. Darrow, 94 
Tex. 71, 57 SW 942; Pulkrabeck v. 
Griffith, (Civ. A.) 179 SW 282; Wolf 
v. Wilhelm, (Civ. A.) 146 SW _ 216; 
Ruedas v. O’Shea, (Civ. A.) 127 SW 
891; Rowan v. State, 57 Tex. Cr. 625, 
124 SW 668, 136 AmSR 1005. 

Eng.—Doe v. Davies, 10 Q. B. 314, 
59 ECL 314, 116 Reprint 122, 

Ont.—Walker v. Murray, 5 Ont. 638. 

Evidence of marriage generally see 
Marriage [26 Cye 882-892]. f 

55 scene v. Fowler, 135 App. Div. 
713, 119 NYS 647; Hintze v. Krabben- 
schmidt, (Tex. Civ. A.) 44 SW 38. 

6. Hoyt v. Lightbody, 98 Minn. 
189, 108 NW 848, 116 AmSR 358, 8 
AnnCas 984; Kirby v. Hayden, 44 Tex. 
Civ. A. 207, 99 SW 746; Monkton v. 
Atty.-Gen., 2 Russ. & M. 147, 11 Eng 
Ch 147, 39 Reprint 350. 

7. U. S.—Vezina v. U. S., 245 Fed. 
4A P42 SATS Te “CEA. 1573 [cit Cyc]. 

Ala.—Lay v. Fuller, 178 Ala. 375, 
59 S 609; Elder v. State, 124 Ala. 69, 
27 S 305; Rowland v. Ladiga, 21 ‘Ala. 

“ Ark.—Brooks  v. Turner, 133 Ark. 
72, 201. SW 809. 

Cal. ie re Heaton, 135 Cal. 385, 


67 P 
Tl. eaten v. Race, 196 Ill. 71, 
63 NE 701. 


Iowa.—Hays v. Claypool, 164 Iowa 
297, 145 NW 874. 

Ky.—Lindsey v. Smith, 131 Ky. 176, 
114 SW 779. 

N. Y.—Matter of Fails, 56 Misc. 
217, 107 NYS 224. 

Tenn.—Morris v. Swaney, 7 Heisk. 

OMS 

Tex.—Coker v. Cooper, (Civ. A.) 
176 SW 145; Wren v. Howland, 33 
Tex. Civ. A. 87, 75 SW 894. 

{a] The principal question in 
eases of pedigree is the parentage or 
descent of the individual in question. 
Alston v. Alston, 114 Iowa 29, 86 NW 
55. 

{b] “he declarations of a father 
as to the maternity of a child are 
admissible and competent evidence. 
(1 Phil. Ev. 288, 239; 2 Ib. Cowen & 
Hill’s notes; notes 463, 465, 466, 468,) 
but the circumstances under ‘which 
they are made, and the weight to be 
attached to them are matters for the 
jury to determine.” U.S. v. Sanders, 
a F. Cas. No. 16,220, Hempst. 483, 
485. 

{c] An illegitimate child may tes- 
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tionship which are admissible under the pedigree rule 
covers direct and collateral lines. Among the relation- 
ships stated by the declarant may be that of father,1° 


tify that her mother, since deceased, 
told her the name of her father. 
wens v. Cooper, (Tex. Civ. A.) 176 SW 
3) 
8 U.S.—Fulkerson v. Holmes, 117 
U. S. 389, 6 SCt 780, 29 L. ed. 915, 
‘Ala.—Palmer v. State, 165 Ala. 129, 
bf S 358; Rowland v. Ladiga, 21 Ala. 


Ark.—Lincoln Reserve L. Ins. Co. v. 
Morgan, 126 Ark. 615, 191 SW 236; 
Kelly v. McGuire, 15 Ark. 555. 

Cal.—In re Paulsen, 178 P 143; In 
re Hartman, 157 Cal. 206, 107 P 105, 
36 LRANS 530, 21 AnnCas 1302; In 
re Heaton, 135! Cal. 4385, 67 PB 32: 
Woolsey v. Williams, 128 Cal. 552, 61 
P 670, 79 AmSR 67 

Conn.—Chapman vy. 
Conn. 347, 7 AmD 277. 

IDE C.—Jennings v. Webb, 8 App. 43. 

Ill.—Chilvers v. Race, 196 Ill. Th, 
63 NE ons Lunger v. Sechrest, 186 


Iowa.—Alston vy. Alston, 114 Iowa 
29, 86 NW 55. 

Kan.—Smith v. Brown, 8 Kan. 608. 

Md.—Jones v. Jones, 36 Md. 447, 
11 AmR 505; Copes v. Pearce, 7 Gill 
247; State v. Greenwell, 4 Gill & J. 
407; Pancoast v. Addison, 1 Harr. & 
J. 350, 2 AmD 520; Johnson v. How- 
ard) 1) Harr (& Me 281: 

_Mass.—Butrick v. Tilton, 155 Mass. 
461, 29 NE 1088. 

Mich.—Van Sickle v. Gibson, 40 
Mich. 170. 

Minn.—Hoyt v. Lightbody, 98 Minn. 
189, 108 NW 843, 116 AmSR 358, 8 
AnnCas 984; Dawson v. Mayall, 45 
Minn. 4068, 48 NW 12. 

Mo.—Tuite v. Supreme Papa Ww. 
C.,. 193, Mo, A. 619; 187 “SiwWi 

‘N. Y.—Matter of Kennedy, Bo Misc. 
214, 143 NYS 404 

Pa.—Sitler v. Gehr, 105 Pa. 577, 51 
AmR 207 

Tenn.—F lowers v. 
Yereg. 494. 

Tex.—Louder v. Schluter, 78 Tex. 
103, 14 SW 205, 207; Pulkrabeck v. 
Griffith, (Civ. A.) 179 SW 282; Sulli- 
van v. Solis, 52.Tex. Civ. A. 464, 114 
SW 456; Sheppard v. Avery, 28 "Tex. 
Civ. A. 479, 69 SW 82. 

Eng i—Gee v, Ward, 7 E. & B. 509, 
90 ECL 509, 119 Reprint 1335; Doe v. 
Randall, 2 ™M. & Bee207717 ECL 622; 
Doe v. Tarver, R. & M. 141, 21 ECL 
719; Monkton v. Atty-Gen., 2 Russ. 
& M. 147, 11 EngCh 147, 39 Reprint 
350; Vowles v. Young, 13 "Ves. ITHLAT, 
33 Reprint 247. 
ou nt.—Walker v. Murray, 5 Ont. 

{a] Any branch of the family 
may be made the subject of compe- 
tent statements as to relationship. 
Blackburn v, Crawford, 3 Wall. (U. 
Si L758. aed. 186; Barnum y. 
Barnum, 42 Md. 251; Butrick Vere Dts 
ton, 155 Mass. 461, 29 NE 1088; Cham- 
berlain v. Chamberlain, 71 N. Y. 423: 
Caujolle v. Ferrie, 26 Barb. 177 [aff 
23 N. Y. 90]; Peo. v. Fulton F. Ins. 
Co., 25 Wend. (N. Y.) 205; Gee v. 


Chapman, 2 


Haralson, 6 


.Ward, 7 E. & B. 509, 90 ECL 509, 119 


Reprint 1335; Monkton v Atty-Gen., 
2 Russ. & M. 147, 11 EngCh 147, 39 
Reprint 350; Walker v. Murray, 5 
Ont. 638. 

9. Chapman v. Chapman, 2 Conn. 
347, 7 AmD 277; State v. Greenwell, 
4 Gill & J. (Ma.) "407; Matter of Kelly, 
46 Mise. 541, 95 NYS 57; Webb v. 
Richardson, 42 Vt. 465. 

10. Ark.—Brooks v. Turner, 133 
Ark. 72, 201 SW 809. 

Iowa. .—Hays v. Claypool, 164 Iowa 
297, 145 NW 874. 

Mich.—Fraser v. Jennison, 42 Mich. 
206, 3 NW 882. 

Tex.—Coker v. Cooper, (Civ. A.) 
176 SW 145; Mutual Reserve L. Ins. 
Co. sve Jay, o0n Tex. CivaraAnc 165, 109 
SW 1116; PAGitanl Reserve L. Ins. Co. 
Ve Jay, (Civ. A.) 101 = 545; Brown 
v. Lazarus, 5 Tex. Civ. A. 81, 25 SW 


Vt.—Derby v. Salem, 30 Vt. 722. 
Ont.—Walker v. Murray, 5.- Ont. 
638. 
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father-in-law, grandfather,!? mother,® mother-in- 
law,* brother or sister,!®> husband,!® wife,?? child,*® 
grandchild,!® uncle,2° nephew,?! and _ niece.?? 
declarant may state his own relationship to the 


family.?° 


Matters excluded. The pedigree rule cannot be 
extended so as to warrant hearsay evidence with re- 
spect to such matters as army service,’* pauper 
settlement,25 freedom,?¢ the color of a child’s father,?* 


EVIDENCE 


The | tation.?° 


[§ 228] 


or tals | 


bee “a 
4 
i) 


[§§ 227-228 


The pedigree of an animal may, it has been held, 
be established by hearsay evidence or general repu- 


(2) Incidental or Inferential Facts. 


On an inquiry as to pedigree an admissible unsworn 


nonaccess of a husband,?® or the source of money.?® 


11. Jewell v. Jewell, 1 How. (U. 
$.) 219, 11 L. ed. 108. 

12. South Hampton v. Fowler, 54 
N. H. 197; Brown v. Lazarus, 5 Tex. 
Vee AY. 81, 25 SW 71. 

N. J.—Hubatka v. Meyerhofer, 
29'S. J. L. 264, 75 A 454. 

Or.—State v. McDonald, 55 Or. 419, 
103 P 512, 104 P 967, 106 P 444, 

Tex.—Wren vy. Howland, 33 Tex, 
Civ. A. 87, 75 SW 894. 

Eng.— Doe v. Davies, 10 Q. B. 314, 
59 ECL 314, 116 Reprint 122. 

Ont.—Walker v. Murray, 5 Ont. 638. 

14. Jewell v. Jewell, 1 How. (U. 
§.) 219, 11 L. ed. 108. 

15. Cal.—iIn re Hartman, 157 Cal. 
206, 107 P 105, 36 LRANS 530, 21 
AnnCas 1302; In re Clark, 18 Cal. A. 
786, 110 P 828. 

D. C.—Green v. Norment, 16 D. C. 


80. 

poll .—Lunger v. Sechrest, 186 Ill. A. 
- Me.—Northrop v. Hale, 76 Me. 306, 
49 AmR 615. 

a aes .—Raborg v. Hammond, 2 Harr. 


Miss. erie v. Wynn, 59 Miss. 588, 
42 AmR 381. 
N. Y.—Peo. v. Tuthill, 176 App. 


Div. 631, 163 NYS 843. 
oe Flowers v. Haralson, 6 Yerg. 
Tex.—Lord v. New York L. Ins. 
Coy, 27 Tex, Civ. A. 139,65 "Swi699 
{aff 95 Tex. 216, 66 SW 290, 93 Am 
SR 827, 56 LRA 596]; Hintze v. Krab- 
benschmidt, (Civ. A.) 44 SW 88. 
Eng.—Crispin v. Doglioni, 32 L. J. 
P. & M. 109. 


c as D. C.—Green v. Norment, 16 D. 
{Mliss—Spears v. Burton, 31 Miss. 


N. ESN lo v. Chamber- 
lain; evans iY. 

Pa.—Watson i Siew ker: 1 Pa. 381. 
re rae saad v. Murray, 5 Ont. 

17. U. S.—Blackburn v. Crawford, 
3 Wall. 175, 18 L. ed. 186. 
ah A ance st v. Pearson, 46 Cal. 

Kan.—Shorten v. Judd, 56 Kan, 43, 
42 P 337, 54 AmSR 587. 

Md.—Craufurd v. Blackburn, 17 
Md. 49, 77 AmD 3238. 

N. Y_—Matter of Fox, 9 Misc. 661, 
30 NYS 835. 

Eng.—Vowles v. Young, 13 Ves. 

v. Cun dates 27 FB. 


Jr. 140, 83 Reprint 247. 
1S4 VO AUSe US) 
Cas. No. 16,220, Hempst. 483 
Ala.—Elder v. State, 124 Ala. 69, 
27 S 305. 
Ark.—Brooks v. Turner, 133 Ark. 
72, 201 SW 809. 
Cal.—In re Heaton, 135 Cal. 385, 


oer 321; Pearson v. Pearson, 46 Cal. 
609. 


ec Me v. Norment, 16 D. 
Ga.—Southern L. Ins. Co. v. Wil- 


kinson, 53 Ga. 535. 

Tll.—Champion vie ‘McCarthy,©228 
Ill. 87, 81 NE 808, 11 LRANS 1052, 
10 AnnCas 517; Chilvers v. Race, 196 
Ill. 71, 68 NE 701. 

Pree Geiss hae v. Grantham, 12 Ind. 

0. 

Ky.—Dannelli v. Dannelli, 4 Bush 
51; Woodard v. Spiller, 1 Dana 179, 
25 AmD 139. 

La.—David v. Sittig, 1 Mart. N. S. 
147, 14 AmD 179. 

Me. —Northrop v. Hale, 76 Me. 306, 
49 AmR 615. 

Md.—Barnum v. Barnum, 42 Md. 


zo oe v. Hammond, 2 Harr? & 


Mass.—Haddock v. Boston, ete., R. 
Co., 3 Allen 298, 81 AmD 656. 


Mich. 
of C. F., 64 Mich. 671, 31 NW 516, 
8 AmSR 855. 

N. Y.—Arents v. Long Island R. 


Co., 156 N. Y. 1, 50 NE 422; Hisen- 
lord v. Clum, 126 N. Y. 552,:27 NE 
1024, 12 LRA’ 836; Caujolle v. Ferrie, 
26 Barb. 177 (aff "23 N. Y. 90 ut 

Pa.—Sitler v. Gehr, 105 Pa. 577, 
51 AmR 207; Watson v. Brewster, af 
Pals38i. ; r 

Porto Rico.—Fajardo v. Tio, 17 
Porto Rico 230. 

R. I.—Viall v. Smith, 6 R. I. 417. 

Tex.—Wren v. Howland, 33 Tex. 
Civ. A. 87, 75 SW 894. 

Wis.—Smith v. Smith, 140 Wis. 
599, 123 NW 146. 

Eng.—In re Thompson, 

100; “Inere’\ Turner) 29 .Ch: ‘ 
Murray v. Milner, 12 Ch D. 845: 
Goodright v. Moss, Cowp. 591, 98 Re- 
printy1Z57%,. AV ROL5Is. 

Ont.—Walker: v. Murray, 5 Ont. 
638; ee es v. Jones, 33 U. C. 
ay B. 613 

[a] Godsou.—Reilly v. Fitzgerald, 
1 Drew. 122, 6 Ir. Eq. 335. 

19. U. S—-Vezina v. U. S., 245 Fed. 
aU, 442-0157 © CCA 573 [cit Cyc]; 
Branch v. Texas Lumber Mfg. Co., 56 
Fed. 707, 6 CCA 92. 

D. C.—Green v. Norment, 16 D. C. 


Rey me Sag v. Barnum, 42 Md. 
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Eng.—Gee v. Ward, 7 E. & B. 509, 


90 ECL 509, 119 Reprint 1335. 


Ont.—Wallbridge Vv. Jones;) 33° U. 
CXO} Bs 613: 

20. Jfraser v. Jennison, 42 Mich. 
206, 3 NW 882 


21. Taylor v. McCowen, 154 Cal. 
798, 99 P 351; Northrop v. Hale, 76 
Me. 306, 49 AmR 615; Moffit v. With- 
erspoon, 32 N. C. 185; Jamieson v. 
Miil, 1 Jur. 790. 

22. Malone v. Adams, 113 Ga. 791, 
39 SE 507, 84 AmSR 359; Moffit v. 
Witherspoon, 327 Ni ©. 185: 

23. Russell v. Langford, 135 Cal. 
356, 67 P 331; Fowler v. Simpson, 
79 Tex, 611, 15 SW 682, 23 AmSR 370; 
Re Perton, 53 L. T. Rep. N. S. 707. 

24. Sargent v. Lawrence, 16 Tex. 
Civ. A. 540, 40 SW 1075. 

25. Union v. Plainfield, 39 Conn. 


563. 
26. Davis v. Wood, 1 Wheat. (U. 
4 L. ed. 22; Mima Queen v. 


Sho ed ' 
Hepburn, 7 Cranch (U. S.) 290, 3 L. 


‘Jed. 348 [aff 20 F. Cas, No. 11,503, 2 


Cranch -C, :G18,. and” fell) Dawvist ov. 
Wood, 1 Wheat. (U. S.) 6, 4 L. ed. 22]. 
27. State v. Watters, 25 N. C. 455, 
457 (“Certainly if this is to be 
viewed as an attempt to prove a ped- 
igree by the reputation in the family, 
and the declarations of deceased 
members of it, there is a signal 
failure. The declaration of the 
grand-mother assigns the paternity 
of her child to no man in particular, 
but only to some white man; and 
would be the loosest proof of pedi- 
gree that ever established one’’). 
28. Watts v. Owens, 62 Wis. 512, 
519, 22 NW 720 (“The law upon 
such question was settled by this 
court in the late case of Mink v. 
State, 60 Wis. 583, 19 NW 445, 50 
AmR 386, in which it was held that 
the mother is not a competent wit- 
ness to give evidence of non-access 
between herself and husband so as to 


statement is evidence not only of facts directly as- 
serted by it, but also of such relevant facts as may 
be incidentally®? or inferentially*? stated; such as 
the dates*t at which or, according to some authorities, 


bastardize her child. That being a 
case of bastardy, and quasi crimi- 
nal, it is contended that the same 
rule should not apply to a civil 
case’). 

29. Bispham v. Turner, 83 Ark. 
331, 333, 103 SW 1185 (“This [pedi- 
gree] doctrine does not apply to the 
pedigree of money; and when the 
source of money is to be proved, it 
must be proved like any other fact, 
and not by hearsay evidence, as re- 
lationships may be proved’). 

30. Jones v. Memphis, etc., Packet 
Co., (Miss.) 31 S 201 (jack); Citi- 
zens’ Rapid Transit Co. v. Dew, 100 
Tenn. 317, 45 SW 790, 66 AmSR 754, 
40 LRA 518 (dog). 

31. See supra § 226. 

32. Kelly v. maces 15 Ark, 555; 
Morrill v. Foster, 33 N. 379; Clem- 
ents v. Hunt, 46 N. C. i008 Byers Vv. 
yous He Tex. 508, 28 SW 1056, 
29 SW 7 

Shit 1S ge settled that matters of 
pedigree may be proved by hearsay 
testimony, such as family history; 
and it has also been held that other 
facts, not entirely matters of pedi- 
gree, may be so intimately connected 
with pedigree as to permit their proof 
by the same character of testimony.” 
Wall v. Lubbock, 52 Tex. Civ. A. 405, 
410, 118 SW 886. 

33. Wood v. Sebi 61 NiC.-251; 
Ne v. Smith, 6 R. 417. 

ioe hia et Vv. Marshall, 5 
Pee “470, Side, vedi 1963 McClaskey. Vv. 
Barr, 54 Fed. 784 [aff ‘47 Fed. 154]. 

Ark.—Lincoln Reserve L. Ins. Co. 
v. Morgan, 126 Ark. 615, 191 SW 236; 
Kelly v. McGuire, 15 Ark. 555. 


Cal._—Peo. v. Ratz, 115 Cal. 132, 
46 P 915. 
Ky.—Travelers’ Ins. Co. v. Hender- 


son Cotton Mills, 120 Ky. 218, 85 SW 
1090, 27 KyL 653, 117 AmSR 585, 
pace 162; Shearer v. Clay, 1 Litt. 


Me.—Northrop v. Hale, 76 Me. 306, 
49 AmR 615. 

Md.—Copes v. Pearce, 7 Gill 247; 
qehers v. Hammond, 2 Harr. & a. 


Mass.—North Brookfield v. Warren, 
16 Gray 171. 

Mich.—Van Sickle v. Gibson, 40 
Mich. 170. 

Minn.—Taylor v. Grand Lodge <A. 
O. U. W., 101 Minn. 72, 111 NW 919, 
118 AmSR 606, 11 LRANS 92, 11 Ann 
Cas 260. 

Mo.—Topper v. Perry, 197 Mo. 531, 
95 SW 203, 114 AmSR 777; Smith v. 
Patterson, 95 Mo, 525, 8 Sw 569; In re 
Imboden, 128 Mo. A. 555, 107 SW 400; 
Imboden v. St. Louis Union Trust.€o.,,; 
111 Mo. A. 220, 86 SW 263. 

Nebr.—Grand Lodge A. O. U. W. 
v. Bartes, 69 Nebr. 636, 98 NW 715, 
111 AmSR 577 [vacating reh 69 Nebr. 
631. 96 NW 186]. 
see H.—Morrill v. Foster, 33 N. H. 

N. J.—Bernards Tp. v. Bedminster 
Tp., ies Ne J:) T9228 64: AS 960. 

N. Y.—Cramsey Vv. Sterling, 111 
App. Div. 568, 97 NYS 1082 [aff 188 
N. Y. 602 mem, 81 NE 1162; McCarty 
v. Deming, 4 Lans. 440]. 

Aa C.—Clements v. Hunt, 46 N. C. 


Pa.—American L. Ins., ete., Co. v. 
Rosenagle, 77 Pa. 507. 
ane: C.—Hazelwcod v. Mayes, 96 SBE 


Tenn.—Swink v. French, 11 Lea 78, 
47 AmR Ave Saunders v. Fuller, 4 
Humphr. 516 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 228-229] 


the localities in which*® events of genealogical im- 
portance, such as births, deaths, and marriages, 
took place, the general ‘condition,?° names,?? nation- 
number,®® or residence,*? of a particular 
branch of the family, their ownership of property,*4 


ality,*8 


and similar facts.42 
[§ 229] 


tionship to Family—(a) General Rule. 
standing an early tendency to regard intimate ac- 
quaintance with the family as a sufficient basis for 
87 Tex.|& M. 147, 156, 11 


Tex.—Byers v. Wallace, 
503, 28 SW 1056, 29 SW 760; Mutual 
Reserve L. Ins. Co. v. Jay, (Civ. A.) 
101 EY 545; Kirby v. Hayden, 44 Tex, 
Civ. 207, 99 SW 746; Lord v. New 
Fork 1 L. Ins. Co.) 27 Tex. Civ. A. 139; 
65. SW 699 [aff 95 Tex. 216, 66 SW 
290, 98 AmSR 827, 56 LRA 596]; 
DeLeon v. McMurray, 5 Tex. Civ. A. 
280, 23 SW 1088. 
ant .—Webb v. Richardson, 42 Vt. 

Eng.—Haines v. Guthrie, 13 Q: 

D. 818; In re Turner, 29 Ch. D. o8e: 
Berkeley Peerage Case, 4 Campb. 401, 
11 ERC 310; Goodright v. Moss, Cowp. 
591, 98 Revrint 1257, 11 ERC 518; 
Shields v. Boucher, 1 De G. & Sm. 40, 
63 Reprint 962; Doe v. Pembroke, 11 


East 504, 103 Reprint 1098; Roe v. 
Rawlings, 7 East 278,103 Reprint 107; 
Bridger v. Huett, 2 F. & F. 35; Vul- 


liamy v. Huskisson, 3 Y. & Coll. 80. 
Ont.—Mason v. Massachusetts Ben. 
Life Assoc., 30 Ont. 716. 
35, (Ky. —’Shearer v. ley, Dr Litt; 
a Brooks v. Clay, 3 A. K. Marsh. 


Mass. ae eee v. Burlington, 
4 Pick. 17 

Miss. Wise v. Wynn, 59 Miss. 588, 
42 AmR 381. 

AN H.—Tyler v. Flanders, 57 N. H. 
618. 
es. C.—Hazelwood v. Mayes, 96 SE 

Eng.—Shields v. Boucher, 1 De G. 
& Sm. 40, 63 Reprint 962 [dist Rex 
v. Brith, § Hast 539, 103. Reprint 450]. 

But see infra this note. 

[a] Contrary view.—Mima Queen 
v. Hepburn, 7 Cranch (U. S.) 290, 3 
L. ed. 348; McCarty v. Terry, 7 Lans. 

236; McCarty v. Deming, 4 Lans. 440: 

Jackson v. BEG 5 Cow. 314; Carter 
v. Montgomery, 2 Tenn. Ch. 316; Rex 
v. Brith, 8 Hast. 539, 103 Reprint 450; 
Currie v. Stairs, 25 NOB. & 

mee Shrewsbury Peerage Case, 7 
H. Cas. 1, 11 Reprint Hi Crawford, 


Soon ‘Peerage Case, 2. H. Li. Cas. 534, 
9 Reprint 1196. 
87. McClaskey v. Barr, 47 Fed. 


154 [rev on other grounds 70 Fed. 
629, 17 CCA 251]. 

38. Currie v. Stairs, 25 N. B. 4. 

39. Hazelwood v. Mayes, CS aC.) 
96 SE 672; DeLeon v. McMurray, 5 
Tex. Civ. A. 280, 23 SW 1028. 

40. Ill. —stumpf v. ee ay care 111 
Ill. 82; Cuddy v. Brown, 78 Ill. 415. 

Mass.—North Brookfield Vv. Warren, 
16 Gray 171. 

Mich.—Fraser v. Jennison, 42 Mich. 
206, 3 NW 882. 

Miss.—-Wise v. Wynn, 59 Miss. 588, 
42 AmR 381. 

Tex.—Byers v. Wallace, 87 Tex. 
503, 28 SW 1056, 29 SW 1060 [overr 
Smith v. Shinn, 58 Tex. 1]; McNeil v. 
O’Connor, 79 Tex. 227, i4 SW 1058; 
Keck v. Woodward, 538 Tex. Civ. A. 
267, 116 SW 75; Schott v. Pellerim, 
(Civ. A.) 48 SW Ww 944. 

Eng.—Shields v. Boucher, 1 De G. 
& Sm. 40, 63 Reprint 962; Rishton v. 
Nesbitt, 3M. & Rob. 554; ‘Doe v. Ran- 
dall, 2 ’M. & P. 20, 17 BCL 622. 

N. B— Currie v. Stairs, 25 N. B. 4. 

[a] Illustration.—Testimony that 
a witness knew by repute that her 
father and his brother came to the 
state together, and that they were 
the only two brothers of the family 
who did so, was not objectionable as 
hearsay. Fraser v. 42 
Mich. 206, 3 NW 882. 

41. Maslin v. Thomas, 8 Gill (Md.) 
‘ied Pancoast v. Addison, 1 Harr. & 

"(Ma.) 850, 2 AmD 520. 

Dia Monkton v. Atty.- -Gen., 2 Russ. 


Jennison, 


c. Competency of Declarant—(1) Rela- 
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knowledge as to facts of pedigree, and so to receive 
the declarations of family physicians,** intimate 
friends,** persons living in the family,*® or serv- 
ants *° and other persons having adequate knowledge 
of facts of family genealogy or opportunities for ac- 


quiring it,*7 the rule is now settled*® that, both in 


Notwith- 


EngCh 147, 39 Re- 
print 350 (“Declarations of the nature 
of pedigree, that is to say, of who 
was related to whom, by what links 
the relationship was made_ out, 
whether it was a relationship of con- 
sanguinity or of affinity only, when 
the parties died, or whether they are 
actually dead—everything in short, 
which is, strictly speaking, matter of 
pedigree, may be proved as matter 
relating to the condition of the 
family, by the declarations of de- 
ceased persons who, by evidence de- 
hors those declarations, have been 
previously connected with the family 
respecting which their declarations 
are tendered’’). 

43. Walker v. Wingfield, 18 Ves. 
Jr. 448, 34 Reprint 384. 

44, Backdahl v. Grand Lodge A. 
O. U. W. 46 Minn. 61, 48 NW 454; 
Westfield v. Warren, 8 N. J. L. 249; 
Bridger v. Huett, 2 F. & F. 35. 

45. Chapman y. Chapman, 2 Conn. 
347, 7 AmD 277; Jackson v. Cooley, 
8 Johns. (N. Y.) 128; Rex v. BEris- 
MOLLE Omawir ebatad Olds 100 Reprint 815. 

46, Walker v. Wingfield, 18 Ves. 
Jr. 443, 34 Teprint 384. 

[a] Declarations of slaves have 
been received. Horry v. Glover, 11 
Sil Ore Dh nb) Sot COL fe, eS 

47. Scott v. Herrell, 27 Ap (D. 
ey 395; Greenwood v. Spiller, Ps Tl. 


ve See infra this section. 

{a] “The clearest and soundest 
statement of the rule governing the 
admission of declarations of persons 
as to pedigree and relationship, is 
stated in 16 Cyc. 1229.” Vantine v. 
Butler, 240 Mo. 521, 532, 144 SW 807, 
39 LRANS 1177. 

49. Sce infra § 239. 

50. U. S.—Fulkerson v. Holmes, 
117 U. S. 389, 6 SCt 780, 29 L. ed. 915; 
Connecticut Mut. lL. Ins. Co. v. 
Schwenk, 94 U. S. 593, 24 L. ed. 294; 
Blackburn v. Crawford, 3 Wall. 175, 
18 L. ed. 186; Jewell v. Jewell, 1 How. 
219, 11 L. ed. 108; Stein v. Bowman, 
13 Pet. 209, 10 L. ed. 129; Northern 
PAC. wat mCOuy. Jing 181s) Bedi 9135 
104 CCA 351; Flora v. Anderson, 75 
Fed. 217; Branch v. Texas Lumber 
Mts. Co,,. 56 (Feds 7072.6. CCA." 92. 
Banert v. Day, 2 F. Cas. No. 836, 3 
Wash, C. C. 248. 

Ala.—Landers v. Hayes, 196 Ala. 
533, 72 S 106; Scheidegger v. Terrell, 
149 Ala. 338, 43 S 26; Elder v. State, 
123 Ala. 35, 26 S 213; Rogers v. De 
Bardeleben Coal, etc., Co., 97 Ala. 154, 
12 S 81; Cherry v. State, 68 Ala. 29; 
Rowland v. Ladiga, 21 Ala. 9; White 
v. Strother, 11 Ala. 720. 

Ark.—Wilson v. Brownlee, 24 Ark. 
586, 91 AmD 523; Kelly v. McGuire, 
15 Ark. 555. 

Conn.—Chapman v. Chapman, 2 
Conn. 347, 7 AmD 277. 

D. CG.—Welch v. Lynch, 30 App. 
122; Scott v. Herrell, 27 App. 395; 
Green v. Norment, 16 D. C. 80; And- 
erson v. Smith, 13° D.C. 275. 

Ga.—Mobley v Pierce, 144 Ga. 327, 
87 SE 24; Lanier v. Hebard, 123 Ga. 
626, 51 SE 6382; Greene v. Almand, 
111 Ga. 735, 36 SE 957. 

Ill.—Jarchow v. Grosse,e257 Ill. 36, 
100 Na 290, AnnCas1914A 820; Cham- 
pion v. McCarthy, 228 ill. 87, 81 NE 
808, 11 LRANS 1052, 10 AnnCas ply ge 
Cuddy v. Brown, 78 Til. 415; Green- 
wood v. Spiller, 3 Ill. 502. 

Ind.—De Haven v. De Haven, 77 
Ind. 236; Metropolitan L. Ins. Co. v. 
Lyons, 50 Ind. A. 534, 98 NE 824. 

Iowa.—Greenleaf v. Dubuque, etc., 
R. Co., 30 Iowa 301; Carnes vy. Cran- 


cases of reputation,*® and of direct statements, the 
only competent declarants are those related to the 
family ;°° and that consequently the courts will not 
receive declarations as to pedigree made by intimate 


dall, 10 Iowa 377. 


Ky.—Dupoyster v. Gagani, 84 Ky. 


°403, 1 SW 652, 8 KyL 392; Speed v. 
Brooks, 7 J. J. Marsh. 119; Dudley 
v. Grayson, 6 T. B. Mon. 259. 


Md.—Jackson v. Jackson, 80 Md. 
176, 30 A 752; Jones v. Jones, 36 Md. 
447, 11 AmR 505. 

Mass. —Haddock v. Boston, ete., R. 
Co., 3 Allen 298, 81 AmD 656. 

Minn.—Houlton v. Manteuffel, 51 
Minn. 185, 53 NW 541. 

Miss.—Henderson v. Cargill, 31 
Miss. 367. 

Mo.—Vantine v. Butler, 240 Mo. 
521, 144 SW 807, 39 LRANS 1177. 

Nebr.—In re Lyle, 93 Nebr. 768, 
141 NW 1127. 

N. H.—Tyler v. Flanders, 57 N. H. 
618; South Hampton v. Fowler, 54 N. 
Fit 197; Emerson v. White, 29 N. H. 
482; Bastman v. Martin, a Ni He 1525 
Waldron v. Tuttle, 4 N. H. 371 

N. J.—Hubatka v. Maierhoffer, 81 


N. J. L. 410, 79 A 346; Bernards Tp. 
v. Bedminster Tp., 74 N. J. L. 92, 
64 A 960. 

Y.—Young v. Shulenbery, 165 


N. 
N. Y. 385, 59 NE 135, 80 AmSR 730; 
McCarty v. Hodges, 2 Edm. Sel. Cas. 
ae Jackson v. Browner, 18 Johns. 


N. C.—-Ashe v. Pettiford, 98 po ad 
Kaywood v. Barnett, 20 N. 

Oh.—McCune v. Larkin, 25 Sn> Sir. 
COUN S. a8. 

Or.—State v. McDonald, 55 Or. 419, 
103 P 512, 104 P 967, 106 P 444; 
Thompson v. Woolf, 8 Or. 454. 

Pa.—Wolf v. Borngresser, 8 Pa. 
Dist. aati an re Charles, 33 Pittsb 

Leg JNS 2 

Ss. ate "re Robb, 37 S. C. 19, 16 
oe 241 

iD hd Te McClellan, 20 S. D. 
498, 107 NW 6 

Tex, cea loctinot v. Temple Lum- 
ber Co., (Civ. A.) 197 SW 744; Flores 
v. Hovel, (Civ. A.) 125 SW 606; Wal- 
lace v. Howard, (Civ. A.) 30 SW 711; 
Nunn v. Mayes, 9 Tex. Civ. A. 366, a0 


SW 479; New York Mut. L. Ins. : 
PPO Ot 8 Tex. Civ. A. 45, 27 sw 


Vt.—In re Hurlburt, 68 Vt. 366, 35 
A 77, 35 LRA 394 

Va.—Lemons v. ‘Harris, 115 Va. 809, 
80 SE 740; Gregory v. Baugh, 
Rand. (25 Va.) 611. 

Eng.—Murray v. Milner, 12 Ch. D. 
845; Johnson v. Lawson, 2 Bing. 86, 
9 ECL. 493, 130 Reprint 237; Crease v. 
Barrett, 1 Cc. M. & R. 91195 149 Reprint 
1353; Goodright v. Moss, Cowp. 591, 
98 Reprint L264; dy Re modes Hie- 
ham v. Ridgway, 10 East 109, 103 Re- 
print 717. 11 RE 266: Shrewsbury 
Peerage Case, 7 H. L. Cas. 1, 11 Re- 
print 1; Casey v. O’Shaunessy, © Suri 
1140; Monkton v. Atty.-Gen. 2 Russ. 
& M. 147, 11 EneCh 147, 39 Reprint 
350; Davies v. Lowndes, 6M. & G. 471, 
46 HCL 471, 1384 Reprint 978; White- 
locke v. Baker, 13 Ves. Jr. 511, 11 
ERC 309, 33 Reprint 385; Vowles v. 


ue 13 Ves. Jr. 147, 33 Reprint 
ay B.—Hovey v. Long, 3% N. B. 
“This rule is limited to the 


members of the family, who may be 
supposed te have known the relation- 
ship which existed in its different 
branches.” Stein v. Bowman, 13 Pet. 
(U..S.) 209, 220, 10 L. ‘ed. 129. [quot 
Northern Pac. R. Co. -y. King, 181 
Fed. 9138, 914, 104 CCA 351, and foll 
Osborne v. Ramsay, 191 ‘Fed. 114, 
114 CCA. 5941. 

[a] MTlustration.—Where, on the 
issue of pedigree, a witness testified 
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friends*! or neighbors,®? or even by persons living in 
the family°* or by servants,°* however trustworthy*° 


or long employed in the family. 58 
Degrees of relationship. 


[§ 230] 


that he and the person whose rela- 
tionship was in issue were sons of 
the same father, but not of the 
same mother, the witness could not 
testify to declarations made by his 
father that a woman named was the 
mother of such person, the father of 
the witness and the mother not 
being related. Champion v. Mc- 
Carthy, 228 Ill. 87, 81 NE 808, 11 
LRANS 1052, 10 AnnCas 517. 

[b] A recital of pedigree in an 
ancient deed “is evidential, although 
the deed was not made by one related 
to the family, if it is supported by a 
long possession consistent with the 
fact recited, or supported by the fact 
that no persons have claimed title 
adversely to such recital and by the 
fact that the ancient deed has been 
on record for a long time and grants 
have been repeatedly made by its 
grantee and successors in title with- 
out question.” Rollins v. Atlantic 
City R. Co., 73 N.\ J. L. 64, 62 A 929. 

51. Vantine v. Butler, 240 Mo. 521, 
144 SW 807, 810, 39 LRANS 1177 [quot 
Cyc]; Gibson v. Dickson, (Tex. Civ. 
A.) 178 SW 44, 47 [cit Cyc]; Johnson 
v. Lawson, 2 Bing. 86, 9 ECL 493, 130 
Reprint 237. 

52. U. S.—Branch v. Texas Lum- 
ber Mfg Co., 56 Fed. 707, 6 CCA 92. 

Ala.—Landers v. Hayes, 196 Ala. 
533, 72 S 106; Chambers v. Morris, 
159 Ala. 606, 48 S 687. 

Ind.—De Haven v. De Haven, 77 
Ind. 236. 

Me.—-Northrop v. Hale, 76 Me. 306, 
49 AmR 615. 

Mo.—Vantine v. Butler, 240 Mo. 521, 
144 SW 807, 810, 39 LRANS 1177 
Equot Cyc]. 

Or.—State v. McDonald, 55 Or. 419, 
103 P 512, 104 P 967, 106 P 444. 

Tex.—Gibson v. Dickson, (Civ. A.) 
178 SW 44, 47 [cit Cyc]. 

53. U. S.—Flora v. Anderson, 75 
Fed. 217. 

Ill.—Champion v. McCarthy, 228 
Til. 87, 81 NE 808, 11 LRANS 1052, 
10 AnnCas 517. 

Mo.—Vantine v. Butler, 240 Mo. 521, 
144 SW 807, 810, 39 LRANS 1177 
{quot Cyc]. 

N. Y.—Matter of. Leslie, 175 App. 
Div. 108, 161 NYS 790. 

Eng. —Johnson v. Lawson, 2 Bing. 
86, 9 ECL 493, 130 Reprint 237. 

54. U. S—Flora v. Anderson, 75 
Fed. 217. 

Mo.—Vantine v. Butler, 240 Mo. 521, 


144 SW 807, 810, 39 LRANS 1177 
{quot rst 
N. Y.—Jackson v. Browner, 18 


Johns, 37. 

Enzg.—Johnson v. Lawson, 2 Bing. 
86, 9 ECL 493, 130 Reprint 237; 
Whitelocke v. Baker, 13 Ves. Jr. 510, 
33 Reprint 385, 11 ERC 309; Vowles v. 
wens? 13 Ves. Jr. 147, 33 Reprint 


Ont.—Doe v. Auldjo, 5 U. C. Q. B. 
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55. Vantine v. Butler, 240 Mo. 521, 
144 SW 807, 810, 39 LRANS 1177 
[quot Cyc]; Johnson v. Lawson, 2 
Bing. 86, 3 ECL 493, 130 Reprint 237; 
Doe. v. Servos, Opec? Q. B. 284. 

56. Vantine v. Butler, 240 Mo. 521, 
144 SW 807, 39 LRANS 1177; John- 
son v. Lawson, 2 Bing. 86, 9 ECL 493, 
130 Reprint 237; Doe v. ‘Auldjo, 5 U. 
CROSBSLIa: 

“Tf we go beyond [members of the 


It is not necessary that 
the degree of relationship existing between the de- 
elarant and the person in question should be made 
out, but it is enough if some relationship is shown.*? 
Where the issue is as to the relationship b>tween 
two persons, a showing that a declarant was related 
to one of them is sufficient to render his declarations 
admissible, and it is not necessary that the declarant 
be shown to have been related to both persons.°® 
(b) Consanguinity or Affinity. The re- 


EVIDENCE 


com 


[§§ 229-231 


lationship of the declarant to the family may be by 
birth,®® or, according to numerous authorities, by 


affinity,®° so as to admit the declarations of the hus- 


[§ 231] (c) 


family] where are we to stop’ Is 
the declaration of a grecom to be ad- 
mitted? of a steward? of a chamber- 
maid? of a nurse? may it be admitted 
if made a week after they have joined 
the family? and if not, at what time 
after?’ Johnson v. Lawson, 2 Bing. 
86, 9 ECL 493, 496, 130 seriay 2373 
Doe v. Auldjo, 5 UAC. Q. THy(a ts 

57. Alston v. Alston, wat Iowa 29, 
86 NW 55; Vowles v. Young, 13 Ves. 
Ure 40; 33 Reprint 247. 

58. Scheidegger v. Terrell, 149 Ala. 
338, 438 S 26; Overby v. Johnston, 42 
Tex. Civ. A. 348, 94 SW 131. 

fa] Illustrations.—(1) It is only 
necessary to show that a declarant. 
since deceased, was a member of a 
family to which it is sought to attach 
a third person, to render proofs of the 
statements of the declarant with re- 
spect to the pedigree of the third per- 
son admissible in evidence. Scheid- 
egger v. Terrell, 149 Ala. 338, 438 S 
26. (2) Declarations of a deceased 
person are admissible to prove mat- 
ters of family history, etc., on an 
issue as to the title to land, although 
it is not first shown that declarant 
was related either by blood or mar- 
riage to the person who died seised, 
as it is sufficient if he is related to 
the alleged heir. Overby v. Johns- 
ton, 42 Tex. Civ. A. 348, 94 SW 131. 

59. U. S.—Fulkerson v. Holmes, 
117 U. S. 389, 6 S€t 780,.29° L. ed. 
915; Connecticut Mut. L. Ins. Co. v. 
Schwenk, 94 U. S. 5938, 24 L. ed. 294; 


Stein v. Bowman. 13 Pet. 209, 10 IY 


ra 129; Flora v. Anderson, 75 Fed. 
1 

Cal. righ Saute v. Billings, 140 Cal. 
Aba, (ase 

i Tachtows. Grosse, 257 Ill. 36, 
100 NE 290, AnnCasi914A 820: 
Champion v. McCarthy, 228 Ill. 87, 
81 NE 808, 11 LRANS 1052, 10 Ann 
one 517; Greenwood v. Spiller, 3 Ill. 
502. 

Ind.—De Haven v. De Haven, 77 
Ind. 236. 
29 BON See v. Alston, 114 Iowa 
ot H.—Tyler v. Flanders, 57 N. H. 


N. J.—WHubatka v. Maierhoffer, 81 
N. J. Li. 410; 79 A 346 [rev 79. Nv 5, 
L. 264, 75 A 454]; Bernards Tp. v. 
Bedminster Tp., 74 N. J. Li. 92, 64 
A 960; Rollins v. Atlantic City R. Co., 
UiSivNatedis Las 204,piO ZAG eo. 

N. Y.—Aalholm v. Peo,,. 20 Ne we 
406, 105 NE 647, LRA1915D 215, Ann 
Casi915C 1039 [mod 157 App. Div. 
618, 142 NYS 926]; aptrhe v. Hod- 
ges, 2 Edm. Sel. Cas. 

Pa.—Sitler v. Gehr, +08 a Onto 
AmR 207. 

Tex.—Fowler v. Simpson, 79 Tex. 
611, 15 SW 682, 23 AmSR 370. 


Va.—Lemons v. Harris, 115 Va. 
809, 80 SE 740. 
En g.—Doe v. Ridgway, 4 B. & Ald. 


53, 6 “ECL 387, 106 Reprint 858; Doe 
v. Randall, 2 M. & P. 20, 17 ECL 622. 

[a] Adoption (1) has been held to 
be equivalent to a connection by 
birth. Alston v. Alston, 114 Iowa 29, 
86 NW 55. (2) But it has also been 
held that declarations of a deceased 
person, bound by a contract of adop- 
tion providing that on his death he 
should give his property to the 
adopted child, made after the exe- 
ecution of the contract, to the effect 


band® or wife®? of a person connected with the fam- 
ily by birth. But the declarations of the father®* or 
sister®* of a wife with respect to matters of pedigree 
of the husband’s family are not competent. 


Legitimacy. While it is usually 


considered that in order to render a declaration as to 
pedigree admissible, it is necessary that the relation- 
ship of the declarant to the family should be of a 
legitimate character,*> and therefore a bastard’s 

declarations as to the pedigree of his putative family, 


that deceased was merely the guar- 
dian of the child, are not admissible 
as tending to prove relationship be- 
tween the deceased and the child. 
Rulofson v. Billings, 140 Cal. 452, 74 


Peso. 
60. U. S.—Fulkerson v. Holmes,117 
U. S.. 389, 6 SCt 780, 29 L. ed. 915; 


Jewell v. Jewell, 1 How. 219, 11 L. 
ea. 108; Banert v. Day, 2 F. Cas. 
No. 836, 3 Wash. C. C. 248; Boudereau 
v. Montgomery, 3 F. Cas. No. 1,694, 4 
Wash. C. C. 186. 

Til._—Jachrow v. Grosse, 257 ili. 36, 
100 NE 290, AnnCas1914A 820 
* met _—Walkup Vi Pratt, +5 Harr. & 

Mass.—Butrick v. Tilton, 155 (Mass. 
461, 29 NE 1088. 

Nebr.—Grand Lodge A. O. U. 

v. Bartes, 69 Nebr. 631, 96 NW 188, 
98 NW 715, 111 AmSR 577. 

N. J.—Hubatka v. Maierhoffer, 81 
N. J. L. 410, 79 A 346 [rev 179 N. J. L. 
264, 75 A 454]; Bernards Tp. v. Bed- 
minster Tp., 74 N. J. L. 92, 64 A 960. 

N. Y.—Aalholm v. Peo., 211 N. Y. 
406, 105 NE 647, LRA1915D 215, 
AnnCas1915C 1089 {mod 157 App. Div. 
618, 142 NYS 9261]; Jackson v. Cooley, 
8 Johns. 128. 

Tenn.—Carter v. 
Tenn. Ch. 216. 

Va.—Lemons v. Harris, 115 Va. 809, 


Montgomery, 2 


80 SE 740; Pegram vy. Isabell, 2 Hen. 
& M. (12° Vas) 193: 
[a] Severance of connection.— 


Where one has been connected with 
a family by marriage, which connec- 
tion is severed by death, his declara- 
tions subsequently made are admis- 
sible. In re Carroll, 149 Ky. 617, 
128 NW 929; Doe v. Harvey, R. & M. 
297, 21 ECL 756; Vowles v. Young, 
13 Ves. Jr. 140, 33 Reprint 247. 

[b] Contrary view.— Smith Vv. 
Cosey, 26 App. (D. C.) 569, 578 [quot 
Scott v. Herrell, 27 App. (D. (0-9 RG 
400] CBut the declarations of a per- 
son belonging to another family, such 
person claiming to be connected with 
the family only by intermarriage of 
a member of each family, rests upon 
a different principle. A declaration 
from such a source of the marriage, 
which constitutes the affinity of the 
declarant, is not such evidence ali- 
unde as the law requires’’). 

61. U.S.—Jewell v. Jewell, i How. 
219, 11 L. ed. 108. 

Til. —Champion v. McCarthy, 228 
Til. 87, 81 NE 808, 11 LRANS 1052 
10 AnnCas 517; Harland v. Hastman, 
107 Till. 535. 

N. C.—Turner v. Person, 175 N. C. 
219, 95 SE 362, LRA1918D 1082. 

Tex.—Wall Vv. Lubbock, 52 Tex. 
Civ. A. 405, 118 SW 886 

Ene. —Shrewsbury Peerage Case, 7 
HT Cas: a 11 Reprint 1; Davies v. 
Lowndes, 6 M. & G. 471, 46 ECL 471, 
ant Reprint 978; Doe v. ‘Harvey, R. & 

297. 21 ECL 756: Vowles v. Young, 
is Ves. Jr. 140. 338 ‘Reprint 247, 

62. In re Carrol, 149 Iowa 617, 
128 NW 929; Matter of Fails, 56 Misc. 
217, 107 NYS 224; Wren v. Howland, 
33 Tex. Civ. A. 87, 75 SW 894; Shrews- 
bury Peerage Case, ast) ay Cas mas 
11 Reprint 1. 

63. Sargent v. eee 16 Tex. 
Civ. A. 540, 40 SW 1075. 

64. Blackburn v. Crawford, 3 Wall 
(U. S.) 175, 18 L. ed. 186. 

65. U. S.—Fulkerson v. Holmes, : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


on, Hae 


§§ 231-232] 


or conversely, the declarations of a member of the 
family as to a bastard, are not admissible,®* there 
are cases in which the courts have shown a tendency 
to relax the rule;®’ and since the statutes of most, 
if not all, of the United States have placed bastards 
in exactly the same position as legitimate children 
with respect to their mother,®® it would seem that 
the rule should not be applied where the relationship 
is that of mother and bastard child.®® 

(dad) Proof of Relationship. The relation- 
ship of the declarant to the family may be admitted 
so as to render his declarations competent,”® but in 
the absence of such admission it must be established 
by evidence’! other than the statements of the 
The evidence may be either di- 
rect’? or cireumstantial,’* such as the declarant’s 


[§ 232] 


declarant himself.72 


possession of special knowledge,” 


117-U--S. 389, 6° SCt 780,''29- LL.’ ed. 
915; Blackburn v. Crawford, 3 Wall. 
175, 18 L. ed. 186; Jewell v. Jewell, 1 
How. 219, 11 L. ed. 108; Northern Pac. 
R. Co. v. King, 181 Fed. 913, 104 CCA 


vee Flora v. Anderson, 75 Fed. 
79a White v. Strother, 11 Ala. 


D. C.—Welch v. Lynch, 30 App. 122. 

Hawaii—Makekau v. Kane, 20 
Hawaii 208. 

Me.—Northrop v. Hale, 76 Me. 306, 
49 AmR 615. 

Md.—Craufurd v. Blackburn, 17 Md. 
49, 77 AmD 328. 

Mass.—Haddock v. Boston, etc., R. 
Co., 3 Allen 298, 81 AmD 656. 

Eng.—Johnson vy. Lawson, 2 Bing. 
86, 9 ECL 493, 130 Reprint 237; Doe 
v. Barton, 2 M. & Rob. 28; Monkton 
v. AttyaGen., 2 Russ. & M. 147, 159, 
11 EngCh 147, 39 Reprint 350; Vowles 
v. Young, 13 Ves. Jr. 140, 147, 33 Re- 


- print 247. 


66. Cal.—Rulofson v. Billings, 140 
Cal. 452, 74 P 35. 

Md.—Barnum v. Barnum, 42 Md. 
251; Craufurd v. Blackburn, 17 Md. 
49, 77 AmD 323 [rev on other grounds 
3 Wall (U. S.) 175, 18 LD. ed. 186]. 

Nebr. een v. Nierle, 45 Nebr. 


105, 63 NW 3 


Wis.—Richmond v. State, 19 Wis. 


307. 

Eng.—Doe v. Davies, 10 Q. B. 314, 
59 ECL 314, 116 Reprint 122; Crispin 
Vv. Doglioni, Sa owds dem Sau 109) 
Doe v. Barton, 2 M. & Rob. 28. 

67. Champion v. McCarthy, 228 Ill. 
87, 81 NE 808, 11 LRANS 1052, 10 
AnnCas 517; State v. McDonald, 55 
Or, 419,°1030P) 5125 104; 2.967, 106 P 
444, 

{a] Tllustration.—The declarations 
of a deceased legitimate child, and of 
her deceased husband, that her de- 
ceased mother had an illegitimate 
child, born before her marriage, are 

competent to prove the relation of 
parent and child. Champion v. Mc- 
Carthy, 228 Ill. 87, 81 NE 808, 11 
LRANS 1052, 10 AnnCas 517. 

{b] The declarations of a father, 
since deceased, have been received on 
the issue of the legitimacy of a child. 
Kelly v. McGuire, 15 Ark. 555; Bar- 
num v. Barnum, 42 Mad. 251; Tyler v. 
Flanders, ea N. H. 618. See also 
supra § 29 

68. NO VEDEOD v. Hale, 76 Me. 306, 
49 AmR 615. See Bastards § 44. 

69. Champion v. McCarthy, 228 Ill. 
87, 81 NE 808, 11 LRANS 1052, 10 
AnnCas 517; State v. McDonald, 55 
Or. 419, 103 P 512, 104 P 967, 106 P 
444, See also supra § 227. 

70. Wren v. Howland, 33 Tex. Civ. 
A, 87, 75 SW 894. 

71. U. S.—Fulkerson v. Holmes, 
nln tg Uz Sz Seon SOra7-80F (29) Hus ed: 
S15: 

Ala.—Scheidegger v. Terrell, 149 
Ala. 338, 43 S 26. 

Ga. —Mobley v. Pierce, 144 Ga. 327, 
87 SE 24. 

Ill.—Jachrow v. Grosse, 257 Ill. 36, 
100 NE 290, AnnCas1914A 820. 

Mo.—Vantine v. Butler, 240 Mo. 
521, 144 SW 807, 39 LRANS 1177. 

N. Y.—Aatholm v. Peo., 211 N. Y. 


EVIDENCE 


his bearing the 


406, 105 NE 647, LRA1915D 215, Ann 
Cas1915C 1039 [mod 157 App. Div. 
618, 142 NYS 926]; Matter of Per- 
kins, 174 App. Div. 191, 160 NYS 54. 
Or.—State v. McDonald, 55 Or. 419, 
103 P 512, 104 P 967, 106 P 444. 
ste ae re Charles, 33 PittbLegJNS 
72. U. S.—Fulkerson v. Holmes, 
117 U. S: 389, 6 SCt 780, 29 L. ed. 
wale Blackburn v. Crawford, 3 Wall. 
175, 18 L. ed. 186; Flora v. Anderson, 
Terrell, 


75 Fed. 217. 

Ala.—Scheidegger v. 149 
Ala. 338, 341, 48 S 26 [cit Cyc]. 

Cal.—Rulofson v. Billings, 140 Cal. 
452,74 P 35; Woolsey v. Williams, 128 
Cal. 552, 61 P 670, 79 AmSR 67. 

Conn.—Chapman v. Chapman, 2 
Conn. 347, 7 AmD 277. 

2 Bs C.—Jennings v. Webb, 8 App. 
43; Green v. Norment, 16 D. C. 80; 
Anderson v. Smith, 13 D. C. 275. 

Ga.—Mobley v. Pierce, 144 Ga. 327, 
87 SE 24; Terry v. Brown, 142 Ga. 
224, 82 SE 566; Serine nV Almand, 111 
Ga. 735, 36 SE 9 

Til. —Cuddy Vv. "hide 78 Ill. 415. 

Ky.—Dupoyster v. Gagani, 84 Ky. 
403, 1 SW 652, 8 KyL 392. 

Me.—Northrop v. Hale, 76 Me. 306, 
49 AmR 615. 


Md.—Jackson v. Jackson, 80 Md. 
176, 30 A 752. 
Mich.—Lamoreaux v. Atty.-Gen., 


89 Mich. 146, 50 NW 812. 
Miss.—Wise v. Wynn, 59 Miss. 588, 
42 AmR 381 
Mo.—Vantine vy. Butler, 240 Mo. 
521, 144 SW 807, 39 LRANS 1177. 
wise _—Emerson v. White, 29 N. 


N. Y.—Aalholm v. Peo., 211 N. Y. 
406, 105 NE’ 647, DRAI9I5C 215, 
AnnCas1915C 1039; Young v. Shuen- 
berg, 165 N. Y. 385, 59 NE 135, 80 
AmSR 730; Matter of Perkins, 174 
App. Div. 191, 160 NYS 54; Aalholm 
v. Peo., 157 App. Div. 618, 142 NYS 
926 [mod on other grounds 211 N. Y. 
406 mem, 105 NE 647, LRA1915D 215, 
AnnCas1915C 1039]. 

Or.—State v. McDonald, 55 Or. 419, 
103 P 512, 104 P 967, 106 P 444; 
Thompson v. Woolf, 8 Or. 454. 

Pa.—Gehr v. Fisher, 143 Pa. 311, 
22 A 859. 

S. C.—In re Robb, 37 S. C. 19, 16 
SE 241. 

Tex.—Overby v. Johnston, 42 Tex. 
Civ. A. 348, 94 SW 131; Wallace v. 
Howard, (Civ. A.) 30 SW 711; Nunn v. 
Mayes, 9 Tex. Civ. A. 366, 30 SW 479; 
Brown v. Lazarus, 5 Tex. Civ. A. 81, 
25 SW 71. See also Smith v. Kenney, 
(Civ. A.) 54 SW 801, 802 (where 
the court recognized the rule stated 
in the text but said that “there is no 
such rule” as to a living witness who 
testifies as to matters of family 
repute). But compare De Leon v. Mc- 
Murray. 5 Tex. Civ. A. 280, 283, 23 
SW 1038 (where it was said: “The 
declarations of a person, offered to 
show pedigree, appear to have been 
considered in this State effective to 
prove the relationship of the decla- 
rant also. Louder v. Schluter, 78 Tex. 
103, 14 SW 205, 207; Fowler v. Simp- 
son, 79 Tex. 611, 15 SW 682, 23 AmSR 
370. If the person back to whom 
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family name7® or a name identical with that of the 
subject of the declaration,’? recognition of the declar- 
ant by the family,’® or mention of him in family con- 
veyances’® and other dispositions of property.®°® 

Legitimacy of the relationship may be assumed if 

it is not disputed,®! and hence preliminary proof of a 

legitimate connection with the family is not essential 
to receiving declarations of members of the family as 
to the legitimacy of one of its members.®? 

Relationship of declarant to person offering tes- 
timony. It has been held that before the declarations 
of a deceased person as to his relationship to intes- 
tate are admissible on behalf of one claiming to 
share in the intestate’s estate, the relationship of the 
claimant to the declarant must be shown.>* 

‘Where the claimant seeks to reach the estate of 
the declarant himself, and not to establish a right 


pedigree is sought to be traced died 
at a very remote period, it is difficult 
to see how such testimony could be 
used, for it would be equally difficult 
to prove the relationship of the de- 
clarant’’). 

Eng.—Doe v. Davies, 10 Q. B. 314, 
59 ECL 814, 116 Reprint 122; 
Tebbitt, TAR ame ie ee 

5 se Rex wiv.) SATIS Saints: 
Aa BK 985, 14 ECL 351, 108 Re- 
print 916; Berkeley Peerage Case, 4 
Campb. 401, 11 ERC 310; Davies v. 
Morgan, 1 Cromp. & J. 587, 148 Re- 
print 1557; Atty.-Gen. v. Kohler, 9 
H. L. Cas. 654, 11 Reprint 885, 2 BRC 
137 Plantlv.baylor, ¢ Eee ee ola 
158 Reprint 453; Dyke v. Williams, 8 
Jur. N. S. 417; Davies v. Lowndes, 
6 M. & G. 471, 46 ECL 471, 134 Re- 
print 978; Doe v. Randall, 2 M. & P. 
20, 17 ECL 622; Monkton v. Atty.- 
Gen., 2 Russ. & M. 147, 11 EngCh 
147, 39 Reprint 350; Banbury Peerage 
Case, 2 Selw. 756. 
ogQnt—Dee v. Servos, 5 U. C. Q. B. 

{a] Reason for rule.—“Some degree 
of evidence is required, otherwise a 
mere stranger, by claiming alliance 
with a family, might assume the 
power of materially altering the 
rights of its several branches by 
making statements in his lifetime re- 
specting them.” Anderson vy. Smith, 
13 D. C. 275, 281 [quot Scott v. Her- 
rell,;. 27 -App:' (D. C.))' 295; 400]. 

[b] Statement aiding other evi- 
dence.—Where the object is to con- 
nect A with C, after proving that B, 
a deceased person, was related to A,. 
it is competent to give in evidence 
declarations by in which he 
claimed relationship with C. Gehr v. 
Fisher, 143 Pa. 311, 22 A 859; Monkton 
v. Atty.-Gen., 2 Russ. & M. 147, 11 
EngeCh 147, 39 Reprint 350. 

{c] Admissions distinguished.—The 
effect of a declaration as one of pedi- 
gree must be distinguished from its 
effect as an admission. Viewed as 
an admission, the declaration is suffi- 
cient in itself. Wise v. Wynn, 59 
Miss. 588, 42 AmR 381. : 

73. Pierce v. Jacobs, 18 D. C. 498; 
Backdahl v. Grand Lodge A. O. U. W., 
46 Minn. 61, 48 NW oe {Wallbridge 
v. Jones, 33 U. C. Q. B. 618. 

74. See infra notes 1e 80. 


75. Wallbridge v. Jones, 33 U. C. 
Q. B. 613. 
76. Northrop v. Hale, 76 Me. 306, 


49 AmR 615; Brown v. Lazarus, 5 Tex. 
Civ. A. 81, bb SW ake Wallbridge Vv. 
Jones, 33 U. Cc. @.B: 61 

77. In re Williams, fo8 Cal. 552, 
61 P 670, 79 AmSR 67. 

78. Green v. Norment, 16 D. C. 80. 

79. DeLeon v. McMurray, 5 Tex. 
Civ. A. 280, 28 SW 1088. 

80. In re Williams, 128 Cal. 552, 
61 P 670, 79 AmSR 67. 


81. Wallbridge v. Jones, 38 U. C. 
Q. B. 618. 
82. Blackburn v. Crawford, 3 


Wall. (U. S.) 175, 18 L. ed. 186 [rev 
17 Md. 49, 77 AmD 323]; Flora v. 
Anderson, 75 Fed. 217; Copes v. 
Pearce, 7 Gill (Md.) 24 47. 

83. In re Clark, 13 Cal. A. 786, 
Id0Y P8283 
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through him to the property to others, declarations 
with reference to declarant’s family and kindred are 
from the very necessity of the case admissible, with- 
out extrinsic proof of the relationship thus de- 


clared.&4 
Sufficiency of evidence. 


{§ 233] (2) Knowledge. 


84. Malone v. Adams, 113 Ga. 791, 
39 SE 507, 84 AmSR 259; Jarchrow 
v. Grosse, 257 Ill. 36, 100 NE 290, 
AnnCas1914A 820; Cuddy v. Brown, 
78 Ill. 415; Wise v. Wynn, 59 Miss. 
588, 42 AmR 381; Young v. State, 
36 Or. CS Wied AS? "812, GOP peels, 47 
LRA 548. 

85. Me.—Northrop v. Hale, 76 
Me. 306, 49 AmR 615. 

eve v. Greenwell, 4 Gill & 
J. 40 

Pa sitler v. Gehr, 105 Pa‘ 577, 51 
AmR 207. 

Tex.—Brown v. Lazarus, 5 Tex. 
Civ. A. 81, 25 SW 71. 

Eng.—Hitchins v. Hardley, L. R. 2 
P. & D. 248. 

[a] It is a question for the judge 
to decide whether the relationship 
has been sufficiently established to 
admit the evidence. Northrop v. 
Hale, 76 Me. 306, 49 AmR 615; Sitler 
v. Gehr, 105 Pa. 577, 51 AmR 204; 
In re Robb, 37 S. C. 19, 16 SE 241; 
Doe v. Davies, 10° Q.eB. 323,59 BCL 
$23,116 “Reprint 122:, Hitchins:, v. 
Hardley, L. Racer. & D. 248. 

86. In re Williams, 128 Cal. 552, 
61 P 670, 79 AmSR 67; Layton v. 
Kraft, 111 App. Div. 842, 98 NYS 72, 
18 NYAnnCas 228; Gehr v. Fisher, 
143 Pa. 311, 22 A 859. 

{a] TIllustration.-Where the rec- 
ords of births and marriages made 
by the clerk of a church corporation 
show that a third person was a mem- 
ber of the family of pilaintiff’s grand- 
mother and great grandmother, who 
are dead, their declarations as to 
the relationship of the third person 
and her mother to plaintiff’s grand- 
mother, and their declarations as to 
the death of other members of the 
family without issue, are admissible 
on the question of pedigree. Layton v. 
Kraft, 111 App. Div, 842, 98 NYS 
72, 18 NYAnnCas 228. 

. S.—Fulkerson v. Holmes, 
. 989, 6 SCt 780, 29 L. ed. 

N. Y.—Young v. Shullenberg, 165 
N. Y. 385, 59 NE 136, 80 AmSR 730; 
Layton v. Kraft, 111 App. Div. 842, 
98 NYS 72; Inre Title Guarantee, etc., 
Co., 172 NYS 289. 

Ss. C.—In re Robb, 37 S. C. 19, 16 
SE 241. 

Tex.—Brown v. Lazarus, 5 Tex. Civ. 
AN 8125 Swede 

Eng.— Monkton vy, Atty.-Gen., 2 


Russ. & M. 147, 11 EngCh 147, 39 Re- 
print 350; Vowles v. Young, 13 Ves. 
Seta 7, 33 Reprint 247. 

[a] The reason is that “the re- 
lationship of the declarant with the 
family might be as difficult to prove 
as the very fact in controversy.” 
Fulkerson v. Holmes, 117 U. S. 389, 
397, 6 SCt 780, 29 L. ed. 915. 

88. Kaywood v. Barnett, 20 N. C. 


91. 
89. U. S—Stein v. Bowman, 13 
Pet. 209, 10 L. ed. 129. 
Ala.—Scheidegger v. Terrell, 149 
Ala. 338, 341, 43 S 26 [cit Cycl. 
Tll.—Harland,v. Eastman, 107 111. 
535; Greenwood v. Spiller, 3 Ill. 502. 
eae ae v. Martin, 19 N. 
aml oa 


The evidence must be 
sufficient to establish relationship prima facie, to the 
satisfaction of the court;*> but a prima facie showing 
is sufficient,®° and it has been said that only slight 
proof of the relationship will be required.®? 

In order to render 
declarations admissible on the question of pedigree, 
it must be affirmatively shown®® that the declarant 
had actual knowledge as to the facts stated by him®* 
or such opportunity for aequiring knowledge as leads 
to a reasonable inference that he possessed such 
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knowledge.®° 
[§ 234] 


(3) Mental Capacity. Where a person 
is possessed of sufficient intelligence to know his 
relatives, his declarations are admissible on an issue 


[§§ 232-235 


” 


of pedigree, although he is incompetent by reason of 


[§ 235] 


understood it. 


N. ¥.—MeCarty v. Hodges, 2 Edm. 
Sel. Cas. 433. 

Okl.—Freeman v. Boynton First 
Nat. Bank, 44 Okl. 146, 143 P 1165. 

Tex.-_-Nunn v. Mayes, 9 Tex. Civ. 
A. 366, 30 SW 479. 

Eng.—lLovat Peerage Case, 10 App. 
Cas. 763, 11 ERC 404; ‘Crawford, etc., 
Peerage Case, 2 H. L. Cas. 534, 9 Re- 
print 1196. 

[a] Source of information re- 
quired.—A third person who testifies 
from information furnished by a 
member of the family must disclose 
the source of his knowledge. Nunn 
Preah is! 9 Tex. Civ. A. 366, 30 SW 


90. Northern Pac. R. Co. v. King, 
181 Fed 913, 914, 104 CCA 351; Mc- 
Carty \v. Hodges, 2 Edm. Sel. Cas. 
(N. Y.) 4338: Wall v. Lubbock, 52 Tex. 
Civ. A. 405, 118 SW 886; Keith v. 
hale 39 Tex. Civ. A. 363, 87 SW 
“Tt is not every statement or tra- 
dition jn the family that can be ad- 
mitted in evidence.’ The tradition 
must be from persons having such a 
connection with the party to whom 
it relates, that it is natural and like- 
ly, from their domestic habits and 
connections, that they are speaking 
the truth, and that they could not be 
mistaken.’”’ Stein v. Bowman, 138 Pet. 
(U. S.) 209, 220, 10 L. ed. 129. -quot 
Northern Pac. R. Co. v. King, supra]. 

91. Champion v. McCarthy, 228 
Tll. 87, 81 NE 808, 11 LRANS 1052, 
10 AnnCas 517. 

92. Cal.—Rulofson v, Billings, 140 
Cal. 452, 24-36 
gee: C.—Green v. Norment, 16 D. C. 
fe Brooks, 7 J. J. Marsh. 

Mo.—Vantine v. Butler, 240 Mo. 
521, 144 SW 807, 810, 389 LRANS 1177 
[quot Cyc]. 

N. H.—Emerson v. White, 29 N. 
ree 482; Waldron v. Tuttle, 4 N. H. 

N. Y.—Peo. v. Fulton F. Ins. Co., 
25 Wend. 205. 

Okl.—Perkins v. Baker, 41 Okl. 288, 
USter 661s 

Tex.—Bvers v. Wallace, 87 Tex. 
503, 28 SW 1056, 29 SW 760; York v. 
Hilger, (Civ. A.) 84 SW 1117. 

Eng.—Monkton v. Atty.-Gen., 2 
Russ. & M. 147, 11 EngCh 147, 39 Re- 
print 350. 

93. U. S.—Hurst v. Jones, 12 F. 
Cas. No. 6,934, 1 Wall. Jr. appendix 
ili. 

Conn.—Chapman vy. 
Conn. 347, 7 AmD 277. 

Ind.—De Haven v. De Haven, 77 
Ind. 236. 

La.—David v. Sittig, 1 Mart. N. S. 
147, 14 AmD 179 

Mo.—Vantine v. Butler, 240 Mo. 
521, 144 SW 807, 810, 39 LRANS 
1177 Pquot. Cye]. 
ree C.--Brady v. Wilson, 11 N. C. 

N. D.—In re Peterson, 22 N. D. 480, 
134 NW 751, 760 [cit Cyc]. 

Tex.—York v. Hilger, (Civ. A.) 84 
SW 1117. 

Eng.—Doe v. Davies, 10 Q. B. 314, 


Chapman, 2 


weakness of intellect to manage his property.®* 

(4) Absence of Motive to Misrepresent. 
In order for a declaration as to pedigree to be admis- 
sible, it is necessary that the declarant should have 
been disinterested®? to the extent of having no mo- 
tive which can fairly be assumed to be such as would 
induce him to state the fact otherwise than as he 


The statement must therefore be 


shown to have been made ante litem motam;%* and a 
fortiori, it must have been made before commence- 
ment of a suit involving the issue to which the decla- 


59 ECL 314, 116 Reprint 122. 

{a] Answer to inquiries.—(1) It 
is not material that what was said 
was in answer to inquiries of a per- 
son interested to obtain a particular 
answer. Hurst v. Jones, 12 F. Cas. 
No. 6,934, 1 Wall. Jr. appendix iii. 
(2) But such a circumstance may af-- 


fect the probative weight of the. 


statement. Crouch, “wv: 
Beav. 182, 51 Renrint 747. 
{b] Paternity of child of negress. 
—A colored woman’s declaration that 
a white man is the father of her il- 
legitimate child should not be re- 
ceived. “It is well known that per- 
sons, of the description of this wo- 
man, have a strong bias in their 
minds to induce the declaration from: 
them, and, if possible, the impression 
on others, that their illegitimate 
child is the issue of a white man; 
if not to gratify a personak vanity 
in themselves, for the reason, that it 
removes their offspring one degree 
from the humbled caste in which he 
is placed by the law, whereby he is 
excluded from the elective franchise, 
and from competency as a witness be- 
tween white persons, and prohibited 
from intermarrying with them.” 
State v. Watters, 25 N. C. 455, 458. 
94. U. S—Stein v. Bowman, 13 
Pet. 209, 10 L. ed. 129; Elliott v. Peir- 
sol, 1 Pet. 328, 7 L. ed. 164; Osborne 
v. Ramsey, 191 Fed. 114; 121 CCAS 
594; Banert v. Day, 2 F. Cas. No. 836, 
3 Wash. C. C. 243; Hall’s Deposition, 
11 F. Cas. No. 5,924, 1 Wall. Jr:. 85. 
Cal.—In re Walden, 166 Cal. 446, 
137 P: 35. 
Conn.—Chapman _v. 
Conn. 347, 7 AmD 277 


Hooper, 16 


Chapman, 2° 


D. C.—Green v. Norment, LDCS 


80. : 

Beles gy a v. Pierce, 144 Ga. 327, 
Tl. ae earvick v. M. W. A., 158 Ill. 

A. 570. 


Ind.—De Haven v. De Haven, 177 
er 23; Collins v. Grantham, 12 Ind. 

Iowa.—In re Carroll, 149 Iowa 617, 
620, 128 NW 929 [cit Cyc]. 

La.—David v. Sittig, 1 Mart. N. S. 
147, 14 AmD 179. 

Me.—Northrop v. Hiale, 76 Me. 306, 
49 AmR 615. 
See ake his v. Barnum, 42 Md. 

aks 

Minn.—-Taylor v. Grand Lodge A. 
Oo. U. W., 101 Minn. 72, 111 NW 919, 
118 AmSR 606, 11 LRANS 92, 11 Ann 
Cas 260. 

Mo.—Vantine v. Butler, 240 Mo. 
521, 144 SW 807, 39 LRANS 1177. 


N. H.—Emerson v. White, 29 N. H. . 


482. 
N. Y.—Aalholm vy. Peo., 211 N. Y. 


406, 105 NE 647, LDRA1915D 215, Ann; 


Cas1915C 1039 [mod 157 App. Div. 


618, 142 NYS 926]; Caujolle v. Ferrie, . 


26 Barb. lan: Pati 23 Ne sys co 0lsne eo. 
v. Fulton F. Ins. Co., 25 Wend. 205. 

N. C.—Fleming v. Sexton, 172 N. 
C. 250, 90 SE 247, 251 [cit Cyc]; Rol- 


lins v. Wicker, 154 N. ©. 55 9, 70 SE - 


934; Hodges v. Hodges, 106 N. C. 
374, 11 SE 364; Morgan v. Purnell, 11 
N.C. 93; Brady v. Wilson, 11 N. C. 93. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 235-236] 


ration relates.®> It is not material, however, that a 
controversy had arisen regarding a cognate matter,%° 
or between the same parties,*’ unless it clearly fore- 
shadowed one on the precise subject matter of the 
declaration;®* that a controversy, since entirely 
abated, once existed ;°° or that a state of affairs was 
known to exist out of which a controversy might at 
any time arise. On the other hand the declaration i is 
inadmissible if a controversy in fact existed, although 
the declarant was ignorant of it,? or it had not. 
reached the stage of litigation. A declaration made 
expressly with a view to a probable future contest is 
admissible for what it is worth,* and the same is true 
of a declaration made with the express purpose of 


oar: C.—In re Robb, 37S. C. 19, 16 SE 

Ss. D.—In re aeae ane 20 S. D. 
498, 107 NW 681. 

! Tex.—Summerhill v. Darrow, 94 
‘Tex. 71, 57 SW 942; Byers v. Wal- 
ace, 87 "Tex. 503, 28 Sw 1056, 29 SW 
760; Wolf v. Wilhelm, (Civ. A.) 146 
SW 216; Gorham v. Settegast, 44 Tex. 
Civ. A. 254, 98 SW 665; Overby, v. 
Johnston, 42 Tex. Civ. A. 348, 94 SW 
131; Kirby v. Boaz, 41 Tex: Civ. A. 
282, 91 SW 642; Schott v. Pellerim, 
(Civ. A.) 48 SW 944; Brown v. Laza- 
TUs;.o hex Civ, Ay si) 25 SW C1: 

~ Vt.—In re Hurlburt, 68 Vt. 366, 
35 A 77,35 LRA 794 

Va. —Gregory Vv. Baugh, 2 Leigh (29 
Va.) 665. 

Eng.—Lovat Peerage Case, 10 App. 
‘Cas. 763, 11 ERC 404; Dysart Peer- 
age Case, 6 App. Cas. 489; Doe-v. 
Davies, 10 Q. B. 315, 59 ECL 315, 116 
Reprint 122; Frederick v. Atty.-Gen., 
nike Sey & 1D. 27.03 “Smith? ve £eb= 
bitt, L. R.1 P. & D. 354; Webb v. Hay- 
cock, 19 Beav. 342, 52 Reprint 382; 
‘Crouch v. Hooper, 16 Beav. 182, 51 
Reprint 747; Berkeley Peerage Case, 
4 Campb. 401, 11 ERC 310; Gee v. 
Ward, 7 E. & B. 509, 90 ECL 509, 119 
Reprint 1335; Butler v. Mountgarret, 
7 H: L. Cas. 6338, 11 Reprint 252, 11 
ERC 335; Doe v. ‘Tarver, R. & M. 141, 
21 ECL "719; Shedden v. Atty. -Gen., 
6 Jur. N.S: 1163 Hill v..Hibbit, 19 
Wkly. Rep. 250. 

N. B.—Hovey v. Long, 33 N. B. 


2. 

[a] “This expression is not re- 
‘stricted to the date of the commence- 
ment of the present suit, but, ,to the 
beginning of the controversy.” Rol- 
lins v. Wicker, 154 N. C. 559, 562, 
70 SE 934. 

[b] A repetition of the declaration 
after the dispute arose does not ren- 
der it inadmissible. Wolf v. Wilhelm, 
(Tex. Civ. A.) 146 SW 216. 

{c] Declaration not post litem mo- 
tam.—In an action on a policy of life 
insurance, evidence of declarations of 
insured’s father, since deceased, as to 
the date and place of insured’s birth, 
made at the time of application for 
the policy, were not inadmissible as 
made post litem motam, since the ap- 
plication for the policy was not the 
commencement of the controversy be- 
tween the beneficiary and the in- 
surance company, as that could arise 
only after insured’s death. Mutual 
Reserve L. Ins, Co. v. Jay, 50 Tex. 
Civ. A. 165, 109 SW 1116. 

95. U. S.—Stein 4 Bowman, 13 
Pet. 209, 15 L._ ed. 12 
sabe Mobley Vv. Bictoa! 144 Ga. 327, 

eh. bre re Carroll, 149 Iowa 617, 
620, 128 NW 929 [cit Cyc]. 

Mo.—Vantine v. Butler, 240 Mo. 521, 
144 SW 807, 810, 39 LRANS 1177 
[quot Cyc]. 

Soa C.—Ashe v. Pettiford, 98 SEH 

Okl.—Perkins v. Baker, 41 OkI. 
288, 137 P 661. i 

Tex, —Nehring v. McMurrian, 94 
ee 45, 57 SW 943. 

Eng.—-Sussex Peerage Case, 11 Cl. 
& F. 85, 8 Reprint 1034. 

96. Elliott v. Peirsol, 1 Pet. (U. S.) 
328, 7 L. ed. 164; Vantine v. Butler, 
240 Me. 521, 144 SW 807, 810, 39 
LRANS °1177 [quot “Cyce]; Gee v. 
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tions.® 


Ward, 7 H. & B. 509, 90 ECL 509, 119 
Reprint 1335. 

97. Shedden v. Atty.-Gen., 6 Jur. 
N. S. 1163 (a prior cause carried on 
between the same parties will not be 
a lis so as to exclude declarations, 
unless the very point subsequently 
in dispute, upon which it is sought to 
bring such declaration to bear, was 
then in litigation). 

98. Elliott v. Peirsol, 1 Pet. (U. 
S.) 328, 7 L. ed. 164; Vantine v. But- 
ler, 240 Mo. 521, 144 SW 807, 810, 
39 LRANS 1177 [quot Cyc]; Reilly v. 
Fitzgerald, 1 Drew. 122, 6 Ir. Eq. 335; 
Gee v. Ward, 7 BE. & B. 509, 90 ECL 
509, 119 ‘Reprint 1335. 

99. Vantine v. Butler, 240 Mo. 521, 
144 SW 807, 810, 39 LRANS 1177 
[quot, Cyc]; Gregory v. Baugh, 2 
Leigh (29 Va.) 665. 

1. Vantine v. Butler, 240 Mo. 521, 
144 SW 807, 810, 39 LRANS 1177 
[quot Cyc]; ‘Doe v. Davies, 10 Q. B. 
314, 59 BCL 314, 116 Reprint 122; 
Berkeley Peerage Case, 4 Campb. 401, 
1 SE RE eo. 

[a] Commencement of actual con- 
troversy controls.—The commence- 
ment of the controversy, and not of 
the situation from which it springs, 
is the commencement of the lis mota 
and fixes the time limit of the ad- 
missibility of family declarations. 
Shedden v. Atty.-Gen., 6 Jur. 

1163. Contra Walker v. Beauchamp, 
GCs &PPr5p2,.25 HCL 1. 

2. Vantine v. Butler, 240 Mo. 521, 
144 SW 807, 810, 39 LRANS 1177 
[quot Cyc]; ‘Wolf v. Wilhelm, (Tex. 
Civ. A.) 146 SW 216; Gregory v. 
Baugh, 2 Leigh (29 Va.) 665; Ber- 
keley Peerage Case, 4 Campb. 401, 11 
ERC 310; Shedden v. Atty.-Gen., 6 
Jur. N.S.) 1163. 

fa] Reason for rule.—“If an in- 
quiry were to be instituted in each 
instance, whether the existence of 
the controversy was or was not 
known at the time of the declaration, 
much time would be wasted, and 
great confusion would be produced.” 
Berkeley Peerage Case, 4 Campb. 401, 
417, 11 ERC 310. 

S. Vantine v. Butler, 240 Mo. 521, 
144 SW 807, 810, 39 LRANS< 1177 
fivet Cyc]; Rollins v. Wicker, 154 

Ceo; 70 SE 934; Dysart Peerage 
Case. 6 App. Cas. 489; Butler _v. 
Mountgarret, 7 H. L. Cas. 633, 11 Re- 
print 252, 11 ERC 335. 

.4 Vantine v. Butler, 240 Mo. 521, 
144 SW 807, 810, 39 ‘LRANS 1177 
[quot eng Shedden v. Atty.-Gen., 6 
Jur. N. S. 

5. Diliott 9 ‘Peirsol, 1 Pet. (U. S.) 
328, 7 L. ed. 164; Green v. pe eey. 
16 D.C. 80; Berkeley aeeune® Case, 4 
Campb. 401, 11 ERC 3 

[a] Illustration. Sith entry made 
in a book, by a father, for the ex- 
press purpose of establishing the 
legitimacy of his son, if this should 
ever come in question, was. admis- 
sible. Berkeley Peerage Case, 4 
Campb. 401, 11 ERC 310. 

6. Vantine v. Butler, 240 Mo. 521, 
144 SW 807, 810, 39 "LRANS 1177 
[quot Cyc]; Lovat Peerage Case, 10 
App. Cas. 763, 11 ERC 404; Dysart 
Peerage Case, 6 App. Cas. 489, 

7 tS —Hurstev. Jones, 120 om. 
Cas. No. 6,934, 1 Wall. Jr. appendix 


iii. 
D. C.—Green v. Norment, 16 D. C. 
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preventing disputes;> but declarations made in the 
process of collecting evidence to substantiate the 
claim involved in a subsequent action are incompe- 
tent.© Declarations made ante litem motam may be 
received although they are in support of the declar- 
ant’s interest,’ and although the declarant was in the 
same situation touching the subject matter of the 
controversy as the .parly relying on the declara- 


[§ 236] d. Unavailability of Direct Evidence. 
The general rule is that declarations as to’ pedigree 
are not admissible unless the declarant is dead,? ai- 
though the rule is sometimes relaxed to the extent of 
receiving such declarations where the declarant is 


0. 

Ind.—De Haven v. De Haven, 77 
Ind. 236. 

Pa. pa a na v. Poole, 1 Dall. 14, 
Piived: vez. 

Tex.—Fowler v. Simpson, 79 Tex. 
611, 15 SW 682, 28 AmSR 3870. 

Eng.—Doe v. Davies, 10 Q. B. 314, 
59 ECL 3814, 116 Reprint 122; Webb 
v. Haycock, 19 Beav. 342, 52 Reprint 
3882; Doe v. Tarver, R. & M. 141, 21 
ECL 719. 

[a] Marriage.——(1) The declara- 
tions of a woman afterward deceased 
that her’ former husband was dead 
at the time of her second marriage 
are competent evidence on the trial 
of an issue involving the legitimacy 
of the children of such second mar- 
riage. Spears v. Burton, 381 Miss. 
547. (2) But a statement by a per- 
son since deceased who has been 
twice married, tending to invalidate 
his first marriage and thus establish 
his second, has been rejected. De 
Haven v. De Haven, 77 Ind. 236; Plant 
pall 7H. & N. 211, 158 Reprint 
4 


8. Elliott v. Peirsol, 1 Pet. (U. S.) 
328, 7 L. ed. 164; Champion v. Mc- 
Carthy, 228 Ill. 87, 81 NE 808, 11 


-LRANS 1052, 10 AnnCas 517; Whalen 


v. Nisbet, 95 Ky. 464, 26 SW 188, 16 
KyL 52; Davies v. Morgan, 1 Cromp. 
& J. 587, 148 Reprint 1557; Nicholls 
v. Parker, 14 East 331 note, 104 Re- 
print 629; Butler v. Mountgarret, 7 
H. L. Cas. 633, 11 Reprint 252, 11 ERC 
835; Shrewsbury Peerage Case, 7 H. 
L. Cas. 1,11 Reprint 1; Reilly v. Fitz- 
gerald; 6 Ir. Eq. 335, Drury. 122; 
Shedden v. Atty.-Gen., 6 Jur. N. S. 
1163; Davies v. Lowndes, 6M. & G. 
471, 517, 46 ECL 471, 134 Reprint 
978; Freeman Vv. Phillips, 4M. & S. 
486, 105 Reprint 914; Deacle v. Han- 
cock, 13 Price 226, 147 Reprint 974; 
Moseley v. Davies, 11 Price 162, 147 
Reprint 434; Doe v. Tarver, R. & M. 
141, 21 ECL 719; Monkton v. Atty.- 
Gen., 2 Russ & M. 147, 11 EngCh 147, 
39 Reprint 350; Harwood v. Sims, 
Wightw. 112, 145 Reprint 1194. 

9. U.S.—Branch v. Texas Lumber 
Mfz.cCo.,; 56 Bed: .707,..6 CCA. 92; 
Stegall v. Stegall, 22 KE. Cas... No. 
13,351, 2 Brock. 256. 

‘Ala.—Landers_ v. Hayes, 196 Ala. 
533, 72 S 106; Chambers vy. Morris, 
159 Ala, 606, 48 S 687; Scheidegger v. 
Terrell, 149 Ala. 338, 43 S 26; Lock- 
layer v. Locklayer, 139 Ala. 354, 30, 
1008; Rogers v. De Bardeleben Coal, 
etc., Co., 97 Ala. 154, 12 S81; Cherry 
v. State, 68 Ala. 29; White v. Stroth- 
er, 11 Ala. 720. 

Cal.—In, re Hartman, 157 Cal. 206, 
107 P 105, 36 LRANS 530, 21 AnnCas 
1302; Peo. v. Mayne, 118 Cal. 516, 50 
2 654, 62 AmSR 256. 

Ga.—Lanier v. Hebard, 123 Ga. 626, 
51 SE 6382. 

Hawaii—Makekau v. Kane, 20 Ha- 


waii 203. 

Ill—Dempsey v. Burns, 281 Ill. 
644, 118 NE 193; Champion v. Mc- 
Carthy, 228 Ill. 87, 81 NE 808, 11 
LRANS 1052, 10 AnnCas 517; Har- 
land v. Eastman, 107 Ill. 535. 

Iowa.—Robertson v. Campbell, 168 
Iowa 47, 147 NW 301, 149 NW 885; 
Greenleaf v. Dubuque, etc., R. Co., 30 
Iowa 301. 

Kan.—State v. Miller, 71 Kan. 200, 
80 P 51, 6 AnnCas 58. 
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beyond the jurisdiction of the court,!° or incapable 
It has been asserted that if the 
declarant is dead his declarations are not rendered 
‘ inadmissible by reason of the fact that living mem- 
bers of the same family can be examined as witnesses 
on the same point ;*? but there is also authority for 
the contrary view,!* which is in accordance with the 
general rule, held to apply in pedigree cases,'* that: 
declarations will not be received when better evidence 


of testifying."* 


is available. 
[§ 237] 


e. Necessity That Pedigree Be in Issue. 
It has been laid down that declarations as to pedigree | to an 
ean be received only where pedigree itself is directly 


EVIDENCE 


[§ 238] 


- [§ 239] 
tation. 


in issue,!® but other authorities hold that the fact 


Ky.—Dupoyster v. Gagani, 84 Ky. 
403, 1 SW 652, 8 KyL 392. 

Me. —Northrop v. Hale, 76 Me. 306, 
49 AmR 615. 

Mass.—Haddock v. Boston, etc., R. 
<o., 3 Allen 298, 81 AmD 656. ; 

Mich.—Hunt v. Supreme Council O. 
of C. F., 64 Mich. 671, 31 NW 576, 
8 AmSR 855. 

Mo.—Vantine v. Butler, 240 Mo. 521, 
144 SW 807, 810, 39 LRANS 1177 
[quot Cyc]. 

N. H.—Emerson v. White, 29 N. H. 
482; Mooers v. Bunker, 29 N. H. 420. 

N. Y.—Young v. Shulenberg, 165 N. 
Y. 385, 59 NE 135, 80 AmSR 730; 
Layton v. Kraft, 111 App. Div. 842° 
98 NYS 72; Nolan v. Nolan, 35 App. 
Div. 339, 54 NYS 975; Vought v. Wil- 
liams, 46 Hun 638 [aff 120 N. Y. 253, 
24 NE 195, 17 AmSR 634]; Fosgate 
v. Herkimer Mfg., ete., Co., 12 Barb. 
Sb2> fate 12) 9 NE AY) 5380); MeCarty: av. 
Hodges, 2 Edm. Sel. Cas. 433; Leggett 
v. Bove: 38 Wend. 376. 

N. C.—State v. Parker, 106 N. C. 
711, 11 SE 517; Hodges v. Hodges, 106 
N. on 874, 11 SE 364; Kaywood v. Bar- 
nett, 20 N. C. 88. 

Pa.—Covert v. Hertzog, 4 Pa. 145; 
Carskadden v. Poorman, 10 Watts 82, 
36 AmD 145. 

Ss. C.—In re Robb, 37 S. C. 19, 16 
SE 241; Robinson v. Blakely, 38 S. 
(ORIG Ivf, 586, 55 AmD 708. 

Ss. D—Jn re McClellan, 20 S. D. 
498, 107 NW 681. 

Tex. —Summerhill v. Darrow, 94 
Tex. 71, 57 SW 942; Johns v. North- 
cutt, 49 Tex. 444; Campbell v. Wilson, 
23 Tex. 252, 76 *AmD 67; Smelser v. 
Henry, (Civ. A.) 199 SW 1151, 1152 
{cit Cye]; Wolf v. Wilhelm, (Civ. A.) 
146 SW 216; Overby v. Johnston, 42 
Tex. Civ. A. 348, 94 SW 131; Nehring 
v. McMurrain, (Civ. A.) 46 SW 369; 
Austin, etc., R. Co. v. Saunders, (Civ. 
A.) 26 SW 128; Bigliben v. State, 68 
Tex. Cr. 530, 151 SW 1044; Rowan v. 
State, 57 Tex. Cr. 625, 124 SW 668, 
136 AmSR 1005. 

Vt.—In re Hurlburt, 68 Vt. 366, 35 
A 77, 35 LRA 794; Mason vy. Fuller, 
45 Vt. 29. 

Va.—Ivemons v. Harris, 115 Va. 809, 
80 SE 740. 

W. Va.—Butcher v. Sommerville, 67 
W. Va. 261, 67 SE 726. 

Eng.—Smith v. Tebbitt, L. R.1 P.& 
D. 354; Butler v. Mountgarret, 7 H. L. 
Cas. 633, 11 Reprint 252, 11 ERC 355; 
Pendrell v. Pendrell, Str. 925,93 Re- 
print te 

N. B.—Hovey v. Long, 33 N. B. an 
So a cis Va SCrVvos bu, CoQ: 

[a] An entry in a family Bible, 
made by a mother, is not competent 
evidence to prove the age of her 
child, when the mother is living. Peo. 
v. Mayne, 118 Cal. 516, 50 P 654, 62 
AmSR 256. 

[b] Death of the declarant may be 
presumed from lapse of time. Mann 
v. Cavanaugh, 110 Ky. 776, 62 SW 
854, 23 KyL 238. Presumption of 
goat arising from absence see Death 

10. Perolio v. Doe, 197 Ala. 560, 
(3S 19; TH-re Colbert, 51 Mont. 455, 
158 P 1022; State v. McDonald, 55 Or. 
419, 103 P 512; 104 P 967, 106 P 444. 

11. Perolio v. Doe, 197 Ala. 560, 


73 S 197 (insane), 

12. Jarchow v. Grosse, 257 Ill. 36, 
100 NE 290, AnnCas1914A 820. 

18. Wolf v. Wilhelm, (Tex. Civ. 
A.) 146 SW 216. 

14. Rogers v. De Bardeleben Coal, 
ete., Co., 97 Ala. 154, 12 S 81; Covert 
v. Hertzog, 4 Pa. 145; Wolf v. Wil- 
helm, (Tex. Civ. A.) 146 SW _ 216; 
Gordon v. Gordon, 3 Swanst. 400, 36 
Reprint 910, 12 ERC 110. 

ta] Declarations cannot be re- 
ceived: (1) Where the declarant tes- 
tifies as a witness. Smith v. Geer, 10 
Mex. ‘Civ.c2Ak 252) 30 5S.W 11.083 982) 
Where the declarant is within reach 
of the process of the court. Camp- 
bell v. Wilson, 23 Tex. 252, 76 AmD 
67. (38) Where the deposition of the 
declarant is read. Gordon v. Gordon, 
: oe nee 400, 36 Reprint 910,12 ERC 


"5. U. S.—Connecticut Mut. L. Ins. 
Co. v. Schwenk, 94 U. S. 598, 24 L. 
ed. 294. 
aie .—Union v. Plainfield, 39 Conn. 


Ga.—Mullery v. Hamilton, 71 Ga. 
720, 51 AmR 288. 

Ky. —N., ete., R. Co. v, Simcoe, 14 
KyL 52 

N. Te cupenenatiee Tp. v. Pomp- 
ton Tp., 9 N. J. L. 209; Westfield v. 
Warren, 8 N. J. Ll. 249. 

N. Y.—-Bowen_ v. Preferred Acc. 
Ins. Co., 68 App. Div. 342, 74 NYS 101 
[aff 82 App. Div. 458, 81 NYS 840 (app 
dism 175 N. Y. 497 mem, 67 NE 1091 
mem)],; Matter of Taylor, 9 Paige 611. 

Eng.—Haines v. Guthrie, 13 Q. B. 
D. 818; Whittuck v. Waters, 4C. & 
P. 375, 19 ECL 561; Shields v. Bouch- 
OL, De G. & Sm. 40, 63 Reprint 962; 
Rex v. Brith, 8 Bast 539, 103 Re- 
print 450; Smith v. Smith, Ir. R. 10 
Eq. 273 [rev on other grounds L. R. 1 
Ir. 206]; Figg v. Wedderburne, 11 L. 
J. QS Bit45: 

Ont.—Mason v. Massachusetts Ben. 
L. Assoc., 30 Ont. 716. 

Sask. ~Hargreaves Co. v. Wrigley, 
7 Sask. L. 

[a] The acreige of infancy cannot 
be established by declarations which 
would be competent if the issue were 
one of pedigree. Haines v. Guthrie, 
13 Q. B. D. 818; Plant v. Taylor, 7 H. 
& N. 211, 158 Reprint 453; Figg v. 
Wedderburne, 11 L. J. Q. B. 45; Har- 
pores Co. v. Wrigley, 7 Sask. L. 


16. Ark.—Wilson v. Brownlee, 24 
Ark. 586, 91 AmD 523. 
Made _—Collins v. Grantham, 12 Ind. 


Mass.—North Brookfield v. War- 
ren, 16 Gray 171. 

Tex.—Summerhill v. Darrow, 94 
Tex. 71, 57 SW 942; Primm v. Stew- 
art, 7 Tex. 178. 

Vt.—In re Hurlburt, 68 Vt. 366, 35 
A 7%, 35 LRA 794 

“In some jurisdictions the rule is 
that hearsay evidence upon questions 
of pedigree is admissible only in 
cases where some matter of pedigree 
is the direct subject of the suit, but 
in this state, and in many other 
states, it has been held that such 
declarations as to facts of family his- 
tory are admissible not only in liti- 
gation where the issue upon which 
the evidence is offered directly in- 


of family genealogy,?? 


[§§ 236-239 


that pedigree is relevant to the issue is sufficient to 
admit the evidence.*® 
f. Form of Declaration—(1) In General. 
A declaration relating to pedigree may be in any form 
capable of conveying thought,** provided the authen- 
ticity of the vehicle conveying the statement. is estab- 
lished to the satisfaction of the court by evidence 
dehors itself,!8 as by recognition in the family’? or 
production from proper custody.?° 

(2) Composite Statements—(a) Kepu- 
Reputation — 
inference of the 


in the family gives rise 
existence of facts 
such as age,??  birth,?* 


volves a question of descent, as pedi- 
gree, but also in cases where the 
question of pedigree is not directly 
involved.’’ Metropolitan Ll. Ins. Co. 
Me SOR 50 Ind. A. 534, 98 NE 824, 


17. Md.—wWeaver v. 
Md. 708. 

Mass.—North Brookfield v. Warren, 
16 Gray 171. 

Mo.—-Beckham v. Nacke, 56 Mo. 546. 

N. H.—Eastman v. Martin, 19 N. 


Leiman, 52 


H, aire 

seat C.—Wood v. Sawyer, 61 N. C. 
1 
Eng.—Hubbard v. Lees, L. R. 2 

Exch. 255. ; 
N. B.—Currie v. Stairs, 25 N. B. 4. 


18. McClaskey v. Barr, 54 Fed: 
781; Hubbard v. Lees, L. R. 1 Exch. 


255. 
19. U. S.—McClaskey v. Barr, 54 
Fed. 781. 


Ga.—Southern L. Ins. Co. v. Wil- 
kinson, 53 Ga. 535. 

Md.—Jones v. Jones, 45 Md. 144. 

Mass.—North Brookfield vy. War- 
ren, 16 Gray 171. 

Mo.—State v. Neasby, 188 Mo. 467; 
87 SW 467. 

N. H.—Eastman v. Martin, 19 N: 
H. 152. 
ne C.—Wood v. Sawyer, 61 N. C; 

Eng.—Doe v. Pembroke, 11 Fast 
504, 103 Reprint 1098; Slaney v. Wade, 
1 Myl. & C. 338, 13 EngCh 338, 40 Re- 
print 404. 

fa] Circumstances affecting weight. 
—It is not neceSsary that the family 
should all concur as to the correet- 
ness, but this, and every other rele- 
vent circumstance, may be considered 
by the tribunal in determining the 
weight to be given to the evidence; 
Southern L. Ins. Co. v. Wilkinson, 53 
Ga. 535. 

20. Southern L. Ins. Co. v. Wilkin- 
son, 538 Ga. 535; Douglass v. Sander- 
son, 2) Dall. (Pay 116.1. ed. Siw 
Union Cent. L. Ins. Co. v. Pollard, 94 
Va. 146, 26 SE 421, 64 AmSR 715, 36 
LRA 271; Hubbard v. Lees, L. R. 1 
EXxch. 255. 

21. Drawdy v. Hesters, 130 Ga. 
161, 162, 60 Sn 451, 15 LRANS 190 
[cit Cyc]; Clark v. ‘Owens, aor aan 
434, 442. 

“It is well settled that upon all 
questions of genealogy, and gener- 
ally upon questions relating to births, 
marriages and deaths, in the absence 
of higher evidence, resort may be had 
to what is commonly said and under- 
stood to be true among the immediate 
relatives and family connections of 
the party to whom the inquiry re- 
lates.” Clark v. Owens, supra. 

22...  Peosiv: Ratz, 015. CaletS7,046 
P 915; Beckham v. Nacke, 56 Mo. 546; 
Watson v. Brewster. 1 Pa. 381; Cup- 
ryk v. Ruthenian Nat. Union of 
America, 66 Pa. Super. 595. 

23. Ark.—Dincoln Reserve L. Ins. 
as v. Morgan, 126 Ark. 615, 191 SW 

Ga.—Luke v. Hill, 187 Ga. 159, 73 
SE 345, 38 LRANS 559. 

Ky.—Goff v. Murphy, 153 Ky. 634, 
156 SW 95; Chancellor v. Milly, 9 
Dana 23, 33 AmD 521. 

Md.—Pancoast v. Addison, 1 Harr. 
& J. 350, 2 AmD 520. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note a ndbek 


eS eS a ne 


y 


. 


a oer 
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death,?4 descent,?> failure of issue,?* identity,27 
marriage,** celibacy,?? or relationship;®° or facts 
incidentally connected with genealogy,?1 such as 
residence,*? or the dates of events of family 


history ;°* and evidence of such 


be received on an issue of pedigree®* concern- 
Ing any member of any branch of the family.% 
While it has been laid down in a number of 


Mont.—State v. Vinn, 50 Mont. 27, 
aa B73. 

N. Y.—Koester v. Rochester Candy 
Works, 194 N. Y. 92, 87 NE 77,. 19 
LRANS 783, 16 AnnCas 589; Clark 
v. Owens, 18 N. Y. 434. 

N. C.—Turner vy. Person, 175 N. C 
219, 95 SE 362, LRA1918D 1082. 

Pa.—American L. Ins., etc., Co. v. 
Rosenagle, 77 Pa. 507. 

Tenn.—Swink v. French, 11 Lea 
78, 47 AmR 277; Morris v. Swaney, 7 
Heisk. 591; Flowers v. Haralson, 6 
Yerg. 494. 

Vt.—In re Hurlburt, 68 Vt. 366, 35 
A 77, 35 LRA 794. 
pare Ky.—Ewing v. Savary, 3 Bibb 

Md.—Pancoast v. Addison, 1 Harr. 
& J. 350, 2 AmD 520. 
goa H.—Morrill v. Foster, 33 N. H. 


N. Y.—Clark v. Owens, 18 N. Y. 434. 

Pa.—American Life, ete, Co. v. 
Rosenagle, 77 Pa. 507. 

Tenn.—F lowers v. Haralson, 6 
Yerg. 494. . 

Vt.—In re Hurlburt, 68 Vt. 366, 3 
A 77, 35 LRA 794; Mason v. Fuller, 
45 Vt. 29; Webb v. Richardson, 42 Vt. 
465. 

Eng.—Roscommon Peerage Case, 6 
Cl. & F. 97, 7 Reprint 634; Doe v. 
Griffin, 15 East 293, 104 Reprint 855, 
8 ERC 554. i 

Ont.—Doe v. Auldjo, 5 U. C. Q.B. 
171: 

See also Death § 28. 

25. Eastman v. Martin, 19 N. H. 
152. £ 
Flowers v. Haralson, 6 Yerg. 
Roscommon Peerage 


print 855, 8 ERC 554. : 

27. Wallace v. Byers, 14 Tex. Civ. 
A. 574, 38 SW 228. 

Md.—Barnum v. Barnum, 42 
Md. 251. 

N. C.—Morgan v. Purnell, 11 N. C. 
95: 

Pa.—In re Pickens, 163 Pa. 14, 29 
A 875, 25 LRA 477; American L. Ins., 
etce., Co. v. Rosenagle, 77 Pa. 507. 

Vt.—In re Hurlburt, 68 Vt. 366, 35 
AT, 35 (LAR AN 794: 

Eng.— Doe v. Griffin, 15 East 293, 
104 Reprint 855, 11 ERC 554. 

See also Marriage [26 Cyc 888]. 

29. Jacobs v. Fowler, 135 App. 
Div. 713, 119 NYS 647. 

30. Lamar v. Allen, 108 Ga. 158, 
33 SE 958; Flowers v. Haralson, 6 
Yerg. (Tenn.) 494; Ewell v._ State, 
6 Yerg. (Tenn.) 364, 27 AmD 480; 
Re Gregory, 34 Beav. 600, 55 Reprint 
767. 

[a] Godson.—Family repute is ad- 
missible to show that a legatee was a 
godson of the testator. Re Gregory, 
34 Beav. 600, 55 Reprint 767. 

31. See infra notes 32-33. 

32. Frazer v. Jennison, 42 Mich. 
206, 3 NW 882. 

33. - American L. Ins., ete., Co. v. 
Rosenagle, 77 Pa. 507; Swink v. 
French, 11 Lea (Tenn.) 78, 47 AmR 
277; Webb v. Richardson, 42 Vt. 465. 

34 U. S.—Jewell v. Jewell, 1 How. 
219, 11 Viesed.. 108; 

Ala.—Scheidegger, v. Terrell, 149 
Ala. 338, 43 S 26. 

Ark.—Kelly v. McGuire, 15 Ark. 
555, 605. 

Cal.—In re Paulsen, 178 P 143; In 
re Heaton, 135 Cal. 385, 67 P 321. 

Ga.—Lamar v. Allen, 108 Ga. 158, 33 


SE 958. 

Ill—Dempsey v. Burns, 281 Ill. 
644, 118 NE 1938; Metheny v. Bohn, 
160 Ill. 268, 43 NE 380; Stumpf v. 
Osterhage, 111 Tl). 82; Harland v. 
Hastman, 107 Till. 535. 

Ky.—Dupoyster v. Gagani, 84 Ky. 
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cases that general reputation in a neighbor- 
hood or vicinity is competent,3> much that is 
said in many of these eases will be found on exam- 
ination to be ars and the better rule appears 
the 
be shown is reputation among those who would 
be competent declarants,°8 
the 


only reputation which may 


so that reputation 


family is  inadmissible,3® ex- 


403, 1 SW 652, 8 Kyl 392; Chancellor | No. 836, 3 Wash. C. C. 243 


v. Milly, 9 Dana 23, 88 AmD 521; 
Ewing v. Savary, 3 Bibb 235. 

Md.—Barnum v. Barnum, 42 Md. 
251; Copes v. Pearce, 7 Gill 247; 
Pancoast v. Addison, 1 Harr. & J. 
350, 2 AmD 520. 

Mass.—Butrick v. Tilton, 155 Mass. 
461, 29 NE 1088. 

Mich.—Fraser v.Jennison, 42 Mich. 
206, 3 NW 882; Van Sickle v. Gibson, 
40 Mich. 170; Proctor v. Bigelow, 38 
Mich. 282. 


Miss.—Henderson v. Cargill, 31 
Miss. 367, 409. 
Mo.—Beckham v. Nacke, 56 Mo. 


546. 

Nebr.—Grand Lodge A. O. U. W. v. 
Bartes, 69 Nebr. 631, 96 NW 186, 98 
NW 715, 111 AmSR 577. 

N. H.—EHastman v. Martin, 19 N. 
Tele abe 

N. J.—Bernards Tp. v. Bedminster 
Tp., 74 N. J. L. 92, 64 A 960. 

N, Y.—Clark v. Owens, 18 N. Y. 
434; McCarty v. Hodges, 2 Edm. Sel. 
Cas. 433; Peo. v. Fulton F. Ins. Co., 
25 Wend. 205; Jackson v. King, 5 Cow. 
237, 15 AmD 468. 

N. C.—Ashe v. Pettiford, 98 SE 304; 
Clements v. Hunt, 46 N. C. 400; Mor- 
gan v. Purnell, 11 N. C. 95. 

Pa.—In re Picken, 163 Pa. 14, 29 
A 875, 25 LRA 477; Sitler v. Gehr, 
105 Pa. 577, 51 AmR 207; American 
L. Ins., etc., Co. v. Rosenagle, 77 Pa. 
507; Watson v. Brewster, 1 Pa. 381. 

R. I.—Viall v. Smith, 6 R. I. 417. 

Tenn.—Pearce v. Kyzer, 16 Lea 521, 
57 AmR 240; Morris v. Swaney, 7 
Heisk. 591; Ewell v. State, 6 Yerg. 
364, 27 AmD 480. 

Tex.—Wiess v. Hall, (Civ. A.) 135 
SW 384; Lord v. New York L. Ins. 
Co.,. 27 “Tex. Civ. A. 139,;°65 SW 699 
[majority of op. sustained 95 Tex. 
216, 66 SW 290, 98 AmSR 827, 56 
LRA 5964. 

Vt.—Mason v. Fuller, 45 Vt. 29; 
Webb v. Richardson, 42 Vt. 485. 

ae pes v. Tallmadge, 24 Wis. 


Eng.—Roscommon’s Claim, 6 Cl. & 
F. 97, 7 Reprint 634; Doe v. Griffin, 
15 East 293, 104 Reprint 855, 8 ERC 
554; Re Perton, 53 L. T. Rep. N. S. 
707; Monkton v. Atty.-Gen., 2 Russ. 
ee 147, 11 HngCh 147, 39 Reprint 
pete er hag v. Auldjo, 5 U. C. Q. B. 
[a] “General repute in the family, 
proved by a surviving member of it, 
has been considered as falling within 
the rule.” Bernards Tp. v. Bedmin- 
ster Eps, aie IN, Dende 9 2) 94596454 


0. 

[b] “Understanding in the fam- 
ily” is not the equivalent of reputa- 
tion. Rogers v. De Bardeleben Coal, 
ete:, Co.; 97 Ala. 154, 12 S 81. 

[ec] History in the family is in no 
substantial particular different from 
reputation in the family. Byers v. 
Wallace, 87 Tex. 503, 28 SW 1056, 29 
SW 760; Cook v. Carroll Land, etc., 
Co, .(exiCive Ac) 3958S wi 4100659 In 
re Hurlburt, 68 Vt. 366, 35 A 77, 35 
LRA 794; Doe v. Griffin, 15 East 293, 
104 Reprint 855, 8 ERC 554. 

{d] Which of two trustees was 
the survivor cannot be shown by evi- 
dence of reputation. Smith v. Smith, 
Tr R10 Has 22730 Sbrev— on- other 
grounds Is R. 1 Ir--206]. 

{e] Specific statements of mem- 
bers of a family concerning the legit- 
imacy of another member of the 
family have been held to be not ad- 


missible. Orthwein v. Thomas, (I11.) 
13 NE 567. 
35. Butrick v. Tilton, 155 Mass. 


461, 29 NE 1088; Webb v. Richard- 
son, 42 Vt. 465. 
36. U. S.—Banert v. Day, 2 F. Cas. 


Ala.—Lay v. Fuller, 178 Ala. 375, 
59 S 609. 

Iowa.—Hays v. Claypool, 164 Iowa 
297, 145 NW 874; Morgan v. Strand, 
133 Iowa 299, 110 NW 596; Alston vy. 
Alston, 114 Iowa 29, 86 NW 55; Van 
Horn y. Van Horn, 107 Iowa 247, 77 
NW 846, 45 LRA 93. 

Ky.—Chancellor v. Milly, 9 Dana 
23, 00 AmD 527. 

Md.—Johnson v. Howard, 1 Harr. 
& M. 281. 

N. Y.—McCarty v. Hodges, 2 Edm. 
Sel. Cas. 433. 

Okl.— Reaves v. Reaves, 15 Ok1. 
240, 82 P 490, 2 LRANS 353. 

Tenn.—Morris v. Swaney, 7 Heisk. 
ie Flowers v. Haralson, 6 Yerg. 

Eing.—Goodright v. Moss, Cowp. 
591, 98 Reprint 1257, 11 ERC 518; 
Morewood v. Wood, 14 Hast 327 note, 
104 Reprint 626; Craig v. Anglesea, 
17 How. St. Tr. 1139; Rex v. Eriswell, 
3 T. R. 707, 100 Reprint 815. 

“Enough is developed, perhaps, to 
justify the conclusion that among 


the friends and acquaintances of the 
family Samuel L. Claypool was quite 


generally reputed to be the plain- 
tiff’s father. That this sort of in- 
Girect or hearsay evidence is admis- 
sible upon an issue of this nature is 
quite well established.’ Hays v. 
Soe Bx 164 Iowa 297, 299, 145 NW 

37. In re Heaton, 135 Cal. 385, 67 
P 321; In re Hurlburt, 68 Vt. 366, 35 
BOTT MS SRA S79 4: 

[a] “Cases are few where it has 
keen held that pedigree may be es- 
tablished by common reputation in 
the neighborhood.” In re Heaton, 135 
Cal.) 385)7 388) 67 P3212 

38. Competency of declarant see 
supra §§ 229-235. 

39. U. S.—Dussert v. Doe, 8 F. 
Cas. No. 4,200, 1 Wall. Jr. 39. 

Ala.—Elder v. State, 123 Ala. 35, 
26 S 213. 

- leet re Heaton, 135 Cal. 385, 67 

Ga.—Lamar y. Allen, 108 Ga. 158, 
33 SE 958. 

Ill.—Metheny v. Bohn, 160 Ill. 263, 
43 NE 380. 

Ind.—De Haven v. De Haven, 77 
Ind. 236. 

Iowa.—Watsen v. Richardson, 110 
Iowa 673, 80 NW 407; Ross v. Loomis, 
64 Iowa 432, 20 NW 749. 

Mass.—Haddock v. Boston, ete. R. 
Co., 3 Allen 298, 81 AmD 656. 

N. Y.—Jackson v. Browner, 18 
Johns. 37. 

BAe C.—Ashe v. Pettiford, 98 SH 

Vt.—In re Hurlburt, 68 Vt. 366, 35 
A 77, 35 LRA 794. 

“Tt is the general repute, the com- 
mon reputation in the family, and not 
the common reputation in the com- 
munity, that is a material element of 
evidence going to establish pedigree. 
To hold otherwise would countenance 
a rule which could easily be turned 
to the accomplishment of great 
wrong and injustice.” In re Heaton, 
135 Calo385, 388,167 P32 1, 

[a] MTllustrations.—(1) Bvidence 
of general reputation that a child 


was illegitimate was not competent. 
Haddock v. Boston, ete., R. Co., 3 Al- 
Jen (Mass.) 298, 81 AmD 656. (2) 
“Proof of Minor’s asserted relation- 
ship to one of the beneficiaries under 
the paper being contested could not 
be made by evidence of its notoriety 
or general acceptance as a fact, es- 
pecially since to establish his pater- 
nity involved the conclusion of crim- 
inal conduct by him and by the 
mother.’”’ Stephens v. Richardson, 189 
Ala. 360, 365, 66 S 497. 
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cept under unusual circumstances.*° It is also neces- 
sary that the reputation should have existed among 
disinterested persons, and consequently reputation is 
competent only as it existed ante litem motam.*! The 
rule applicable to direct statements, that the declar- 
ant must be dead,*? has been held not to apply where 
the evidence is of family reputation,*® but there is 
also authority for the view that the only reputation 
which may be shown is reputation among deceased 


members of the family.** 
[§ 240] (b) Tradition. 


on any inquiry as to pedigree. 


unless the members of the family 


[b] Presumption in favor of 
deposition. — Where a deposition 
taken abroad states that deponent de- 
rived his knowledge as to pedigree 
“nar la notoriete publique,’ it may 
be inferred that this expression was 
designed “to include general reputa- 
tion in the family.” Dussert v. Roe, 
8 BK. Cas. No. 4,200, 1.Wall. Jr. 39. 

40. Ringhouse v. Keever, 49 Ill. 
470; Wiess v. Hall, (Tex. Civ. A.) 
135 SW _ 384. 

[a] MTlustration.—‘‘Where, as in 
the present case, the deceased left no 
kindred that are known, the rule must 
be relaxed from necessity.” Ring- 
house v. Keever, 49 Ill. 470, 471. 

[ob] Thinly populated neighbor- 
hood.—On the issue whether a child 
was born dead, testimony of a neigh- 
bor, in a thinly populated neighbor- 
hood, that it was generally under- 
stood that the child was born dead, 
was admissible to corroborate the 
testimony of the mother and her 
daughter, although the testimony of 
the latter was somewhat impeached. 
Wiess v. Hall, (Tex. Civ. A.) 185 SW 


384. 

Locklear v. Paul, 163 N. C. 338, 
79 SBE 617; Morgan vy. Purnell, 11 N 
C. 95; In re Hurlburt, 68 Vt. 366, 38 
A qT, 85 LRA 794. 

42. See supra § 236. 

43. Smith v. Kenney, (Tex. Civ. 
A.) 54 SW 801; DuPont vy. Davis, 30 
Wis. 170. 

44, Rogers v. De Bardeleben Coal, 
etc., Co., 97 Ala. 154, 12 S 81; In re 
Hurlburt, 68 Vt. 366, 379, 35 A 77, 35 
LRA 794. 

“On reason and authority we think 
that the phrase ‘general repute in 
the family,’ or ‘general reputation in 
the family,’ when applied to cases of 
pedigree, means declarations of de- 
ceased members of the family made 
ante litem motam, and family history 
and tradition, handed down by declar- 
ations of deceased members of the 
family, made ante litem motam.” In 
re Hurlburt, supra. 

45. See In re Hurlburt, 68 Vt. 366, 
877, 35 A 77, 35 LRA 794 (where it 
is said: “It will be observed that some 
of the authorities sneak of repute, 
reputation and tradition, as con- 
vertible terms when applied. to cases 
of pedigree. Now tradition is knowl- 
edge, belief or practices, transmitted 
orally from father to son, or from 
ancestors to posterity. When these 
authorities sneak of repute, reputa- 
tion or tradition in matters of pedi- 
gree, we think they mean such decla- 
rations and statements respecting the 
pedigree as have come down from 
generation to generation from de- 
ceased relatives in such a way that 
even though it cannot be said or de- 
termined which of the deceased 
relatives originally made them, 
was personally cognizant of the facts 
therein stated, yet it appears that 
such declarations and statements 
were made as family history, ante 
litem motam, by a deceased person 
connected by blood or marriage with 
the person whose, pedigree is to be 


Tradition in the fam- 
ily*® is a form of family history*® or reputation,*” 
and is admissible to prove facts of genealogy*® such 
as age,*® birth,°° death,*? marriage,°? or relationship® 
It has been held that 
evidence of tradition in the family is inadmissible 


EVIDENCE 


[§ 241] 


Sin eS oi eee 


[8§ 239-242 


arose are dead,** but that it will not be entirely re- 
jected because shown'to be in part erroneous.®® 
is essential that the tradition should have arisen 
among persons presumably of adequate knowledge 
and without interest to misrepresent,°* although the 
evidence will not be rejected because the declarant 
appears to have had but little personal knowledge.** 

(c) Family 
Facts of family history may be cireumstantially 


It 


Conduct—aa. In General. 


established by the conduct of members of the fam- 


ject.59 


among whom it 


established”). 

46. Vezina v. U. S., 245 Fed. 411, 
412, 157 CCA 573 [cit Cyc": Bisen- 
lordyive 7 Clums A26yINis Ye 052,. SN 
1024, 12 LRA 836; Eaton v. Tallmadge, 
24 Wis. 217; Johnston v. Todd, 5 Beav. 
597, 49 Reprint 710. 

47. Md.—Pancoast v. Addison, 1 
Harr. & J. 350, 2 AmD 520. 

Okl.—George v. U. S.,- 1.Ok!l. Cr; 
307, 97 P 1052, 100 P 46. 

Tenn.—Carter v. Montgomery, 2 
Tenn. Ch. 216. 

Vt.—In_re Hurlburt, 68 Vt. 366, 35 
A 77, 35 LRA 794. 

Eng.—Johnston v. Todd, 5 Beav. 
eee 49 Reprint 710. 

U. S.—Fulkerson v. Holmes,117 
uo q. 389, 6 SCt 780,.29 L. ed. 915; 
Davis v. Wood, 1 Wheat. 6, 4 L. ed. 22; 
Vezina v. U. S., 245 Fed. 411, 412, 157 
CCA 573 [cit Cyc]. 

Ark.—Lincoln Reserve L. Ins. Co. 
v. Morgan, 126 Ark. 615, 191 Se 260. 

Nebr.—Grand Lodge A. O. U. 
Bartes, 69 Nebr. 631, ve NW 186, 98 
NW 715, 111 AmSR BT 

N. Y.—Jackson v. rine, 5 Cow. 237, 
15 AmD 468; Jackson v. Browner, 18 
eons. 36; Jackson v. Cooley, 8 Johns. 


N. C.—Turner v. Person, 175 N. C. 
219, 95 SH 362, LRA1918D 1082; Ewell 
v. Ewell, TOSING AC. esas 1o SE 509, 
514, AnnCas1915B 373 [cit Cyc]. 

S. C—MchLain v. Woodside, 95 S. 
Cro 27S SH Ak 

Tex.—-Keck v. Woodward, 53 Tex. 
Civ. A. 267, 116 SW 75. 

49. Rosenthal v. Supreme Ruling 
KF. M. C., 129 Minn. 214, 152 NW 404. 

50. Houlton v. Manteuffel, 51 
Minn. 185, 58 NW 541. 

51. Anderson v. Parker, 6 Cal. 197; 
Pancoast v. Addison, 1 Harr. & J. 
(Md.) 350, 2 AmD 520; Van Sickle 
v. Gibson, 40 Mich. 170; Fosgate v. 


Herkimer Mfg., ete., Co., 12° Barb. 
852: [aff 12 N. Y. 580]. 

52. Vezina v. U. S., 245 Fed. 411, 
412, 157 CCA 573 [eit Cyc; Van 
Sickle v. Gibson, 40 Mich. 170. 

58. Vezina v. U. S., 245 Fed. 411, 
412, 157 CCA 573 [cit Cyc]; Van 


Sickle v. Gibson, 40 Mich. 170; Taylor 
v. Grand Lodge A. O. U. W., 101 Minn. 
72, 75, 111 NW 919, 118 AmSR 606, 
11 LRANS 92, 11 AnnCas 260. 

54. Fosgate v. Herkimer arte etc., 
Co., 12 Barb. 852 [aff 12 N. Y. 580]. 

55. Johnston v. Todd, 5 Beav. 597, 
49 Reprint 710. 

56. Whitelocke v. Baker, 13 Ves. 
Jr. 511, 33 Renrint 385. 

57, Dovat Peerage Case, 10 App. 
Cas. 763, 11 ERC 404. 

58. U. S.—Denoyer v. Ryan, 24 
Fed. 77. 

Ala.—Locklayer v. Locklayer, 139 
Ala. 354, 35 S 1008; White v. Strother, 
11 Ala. 720. 
oy C.—Green v. Norment, 16 D. C. 

Til.—Metheny v. Bohn, 160 Ill. 263, 
43 NE 380. 
Md.—Jones v. Jones, 45 Md. 144. 
N. Y.—Matter of Kennedy, 82 Misc. 
214, 148 NYS 404; McCarty v. Hodges, 
2 Edm. Sel. Cas.’ 433. 


ily,°* which evinees a belief and opinion on the sub- 
For examiple, whether a certain person is a 
legitimate member of the family is evidenced by 
the conduet of other members of the family in recog- 

/ nizing®° or failing to recognize®! him as such. 
[§ 242] bb. Acquiescence. 
gous to those on which so called ‘‘admissions by 


For reasons analo- 


8 Pa.. 
69- 


Pa.—Wolf v. Borngresser, 
Dist. 410. 

Vt.—Parkhurst v. Krellinger, 
Vt. 315,38" A 67. 

Eng.—Reg. v. Mansfield, 1 Q. B. 
444, rl ECL 618, 113 Reprint 1203; 
Townshend Peerage Case, 10 Cl. & gx 
289, 8 Reprint 752; Morris v. Davies,. 
5 (Cl. &.ES 163, % Reprint .365;. Har= 
grave v. Hargrave, 2 C. & K. 701, 61 
ECL 701; Atchley v. Sprigg, 33 L. J. 
Ch. 345; Hungate v. Gascoyne, 2 Phil. 
25, 22 EngCh 25, 41 Reprint 850; 
Banbury Peerage Case, 1 Sim. & 
St. 153, 1 EngCh 153, 57 Reprint 62. 

“The treatment of the claimant 
by members of a family is some evi- 
dence in cases involving pedigree.” 
Matter of Kennedy, 82 Misc. 214, 143 
NYS 404 

[a] Age. —Where a party claimed 
that his daughter was over eighteen 
years of age, he was properly allowed 
to show that before any controversy 
had arisen he had made for her birth- 
day party a cake with figures thereon 
indicating her age. ParkHurst vy. 
Krellinger, 69 Vt. 375, 38 A 67. 

59. McCarty v. Hodges, 2 Hdm. 
Sel! CasitGgNe We) t433t 

Strother, il 


60. Ala.—White v. 
C.—Green v. Norment, 16 D. C. 


Ala. 720 
D. 
80. 

Ind.—-De Haven v. De Haven, 77 
Ind. 236. 

Mass.—Wilmington v. Burlington, 
4 Pick. 

Mich—vVan Sickle v. Gibson, 40 
Mich. 170. 

Minn.—Backdahl v. Grand Lodge A. 
O._U. W., 46 Minn. 61, 48 NW 454. 

Miss.—Henderson v. Cargill, 31 
Miss. 367, 409. 

Nebr.—Comstock yv. State, 14 Nebr. 
205, a NW 3855. e 

N. J.—Gaines v. Green Pond Iron 
Min. Coy -82.Ne as Bd. 286 fated on 
cther grounds 33 N. 7 Eq. 603). 

N. Ng eo ewigae ea v. Chamber- 
lain, 71 N. 423; Pret eae Hodges, 
2 Edm. Nok ‘Cas, 433 

R. I.—Viall v. Smith, 6 Rol. 417, 
RE amt ay bas We Tallmadge, 24 Wis. 

Iing.—Hubbard vy. Lees, L. R. 1 
Exch. 255; Berkeley Peerage Case, 4 
Campb. 401, 416, 11 ERC 810. 

Ont.—Robb:- v. Robb, 20 Ont. 591. 

See also Bastards § 10-13. 

“If the father is proved to have 
brought up the party as his legiti- 
mate son, this is sufficient evidence 
of legitimacy till impeached, and in- 
deed it amounts to a daily assertion 
that the son is legitimate.” Berkeley 
Peerage Case, supra. 

[a] A marked difference in the 
treatment of the alleged bastard and 
children concededly legitimate is a 
fact for consideration. Murray v. 
Milner, 12 Ch. D. 845. : 

61. Barnum v. Barnum, 42 Md. 
251; Chamberlain v. Chamberlain, 71 
N. Y. 423; In re Aylesford Peerage, 
11 App. Cas. 1; Goodright v. Moss, 
oe 591, 98 Reprint 1257, 11 BRC 


Evidence as to legitimacy generally 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 242-244] 


eonduct’’ by a party® are based, statements made by 
any person,®* in any form,** are admissible as evi- 
dence of any facts of family history asserted, pro- 
vided it affirmatively appears by direct or circum- 
stantial evidence® that the statement was brought 


to the attention of a member of 


would be interested in correcting a mistake,®* and 
that his conduct, in connection with such assertion, 
indicated acquiescence in or assent to the statement.°®? 
It must also affirmatively appear that the declara- 


see Bastards § § 10-14. 

62. See supra §§ 356-368. 

63. Jones v. Jones, 45 Md. 144; 
Eastman v. Martin, i9 N. H. HSA 
Hubbard v. Lees, L. R. 1 Exch. 255; 
‘Goodright v. Moss, Cowp. 591, 98 Re- 
print 1257, 11 ERC 518; Monkton v. 
Atty.-Gen., 2 Russ. & M. 147, 11 Eng 
Chi 47, 39 Reprint 350. 

64. Peo. v. Ratz, 115 Cal. 132, 46 
P 915; Hubbard v. Lees, L. R. 1 Exch. 


[a] Entries in family Bible.—(1) 
Peo. iv. Ratz; 115 °Cal.° 132; 46 P 915. 
(2) “To require evidence of the hand- 
writing or authorship of the entries, 
is to mistake the distinctive charac- 


. ter of the evidence, for it derives its 


weight, not from the fact that the 
entries are made by any particular 
person, but that, being in that place, 
they are to be taken as assented to 
by those in whose custody the book 
has been.” Hubbard v. Lees, L. R. 1 
Exch. 255, 258. 

65. Peo. v. Ratz, 115 Cal. 132, 46 
PP, 915s Viallv. Smith, 6 ae 
Slaney v. Wade, 1 Myl. & C.. 338, 13 
EngCh 3388, 40 Reprint 404. 

[a] Presumption of knowledge.— 
A town clerk’s entry of a marriage 
cannot be presumed to be actually 
known to the family affected by it in 
such a way that its existence implies 
acquiescence on their part in oe 
facts stated. Viall v. Smith, 6 R. 
417. 

66. HEastman v. Martin, 19 N. H. 
152; Goodright v. Moss, Cowp. 591, 98 
Reprint 1257, 11 ERC 518; Monkton v. 
Atty-Gen., 2 ‘Russ. & M. 147, 11 Eng 


fa] Admissible declaration con- 
-trasted.—A statement which is in it- 
self good as a declaration regarding 
a pedigree need not have been known 


‘Ch 147, 39 Reprint 350. 


to others. Eastman v. Martin, 19 N. 
H. 152. 
67. Eastman v. Martin, 19 N. ta 


152; Supreme Council G S. F. 
Conklin, 60 N. J. L. 565, 38 A 659, i 
LRA 449; Dinan v. Supreme Council 
Catholic ‘Mut. Ben. Assoc., 201 Pa. 
263, 50 A 999; Goodright v. Moss, 
‘Cowp. 591, 98 Reprint 1257, 11 BERG 
518; Davies v. Lowndes, 6 M. & G. 
471, 46 ECL 471, 134 Reprint 978; 
Monkton v. Atty.- -Gen., 2 Russ. & M. 
147, 11 EngCh 147, 39 "Reprint 350. 
[al In the absence of assent by 
some member of the family a declar- 
ation by one who is not a competent 
declarant must, of course, be rejected. 
Eastman ov. Martin, 19 . i 15.215 
Supreme Council G. S. F. v. Conklin, 


60 N. J. L. 565, 88 A 659, 41 LRA 
449; Dinan v. Supreme Council 
Catholic Mut. Ben. Assoc., 201 Pa. 


863, 50 A 999. 

68. Gehr v. Fisher, 143 Pa. 311, 
22 A 859 

[a] Mere identity of name is not 
sufficient. Gehr v. Fisher, 143 Pa. 
elic22Ar 859: 


69. U. S.—Blliott v. Peirsol, Pet. 
328, 7 L. ed. 164; Denoyer v. Ryan, 
24 Fed. 77. 


Ga.—Malone v. Adams, 113 Ga. 791, 
39 SE 507, 84 AmSR 959. 

Kan.—Smith v. cee 8 bag ea 

Ky.—Travelers’ Ins. Co. en - 
son Cotton Mills, 120 Ky. 218, 85 SW 
1090, 27 KyL 653, 117 AmSR 585, 9 
AmSR 162. 

" Mo.—Northrop v. Hale, 76 Me. 306, 

R 615. 

etry —Taylor v. Grand Lodge A. 
O. U. W., 101 Minn. 72, 111 NW 919, 
118 AmSR 606, 11 LRANS 92, 11 Ann 


Cas 260;- Dawson v. Mayall, 45 Minn. 


408, 48 NW 12. 


EVIDENCE 


[§ 243] (3) 


the family who [§ 244] (4) 


Miss.—Wise_ v. 59 Miss. 
588, 42 AmR 381. 
an H.—Morrill y. Foster, 33 N. H. 


N. Y.—Washington vy. New York 
Sav. Bank, 171 N. Y. 168, 63 NE 831, 89 
AmSR 800 [aff 65 App. Div. 338, 72 
NYS 752]; Hisenlord v. Clum, 126 N. 
Wee5 52, 27 NE 1024, 12 LRA 836; 
Washington v. New York Sav. Bank, 
65 App. Div. 338, 72 NYS 752 faff 171 
N. Y. 166, 63 NE 831, 89 AmSR 800]; 
Alexander v. Chamberlin, 1 Thomps. 
& C. 600; Matter of Kennedy, 82 Misc. 
214, 143° NYS 404; Matter of Fails, 
56 Mise. 217, 107 NYS 224; Matter 
of Fox, 9 Mise. 661, 30 NYS 835; Me- 
oe, v. Hodges, 2 Eam. Sel.’ Cas. 


N. C.—Clements v. Hunt, 46 N. C. 
ag ote v. Witherspoon, 32 N. 
Pa.—In re Pickens, 


L6SirwPa24, 
29 A 875, 25 LRA 477. 

Tenn.—-Swink  v. ‘French, 11 Lea 
78, 47 AmR 277. 

Tex.—Davidson vy. Wallingford, 88 
MexA GLORIA S2 SME) 103.02 Louder v. 
Schluter, 78 Tex. 103, 14 Sw 205, 207; 
Kirby v. Hayden, 44 Tex. Civ. A. 207, 
99 SW 746; Wren v. Howland, 33 Tex. 
Civ. A. 87, 75 SW 894. 

Vt.—Mason v. Fuller, 45 Vt. 29. 

Eng.—Slaney v. Wade, 1 Myl. & C. 
338, 13 EngCh 338, 40 "Reprint 404; 
Webb v. Haycock, 19 Beav. 342, 5 
Reprint 382; Crouch v. Hooper, 16 
Beav. 182, 51 Reprint 747; Goodright 
v. Moss, Cowp. 591, 98 Reprint 1257, 
11 ERC 518; Davies v. Lowndes, 6 
M. & G. 471, 46 ECL 471, 184 Reprint 
978; Monkton v. Atty.-Gen., 2 Russ. 
& ee 147, 11 EngCh 147, 39 Reprint 
350. 

70. Clements v. Hunt, 46 N. C. 400; 
Swink v. French, 11 Lea (Tenn.) 78, 
a ae 277; Currie v. Stairs, 25 N. 


pee The existence of a family 
register does not exclude proof of 
declarations of deceased members of 
the family. Clements v. Hunt, 46 N. 
C. 460; Swink v. French, 11 Lea 
(Tenn.) 78, 47 AmR 277. 

71. Currie v. Stairs, 25 N. B. 4. 

72. Ga.—Southern L. Ins. Co. v. 
Wilkinson, 68 Ga. 535. 

Iowa.—Warrick v. Reinhardt, 136 
Iowa 27, 111 NW 983. 

Mich.——Hunt v. Supreme Council O. 
Cc. F., 64 Mich. 671, 31 NW 576, 8 
AmSR 855. 

Tenn.—Murray v. Supreme Hive. 
L. M. W., 112 Tenn. 664, 80 SW 827. 

Tex.—Wolf v. Wilhelm, (Civ. A.) 
146 SW 216... 

Vt.—Mason v. Fuller, 45 Vt. 29. 

Eng.—Jamieson v. Mill, 1 Jur. 790; 
Hill v. Hibbit, 19 Wkly. Rep. 250. 

N. B.—Currie v. Stairs, 25 N. B. 4. 

[a] Form immaterial.—‘“I know 
no difference between a father writ- 
ing any thing respecting his son in 
a bible, and his writing it in any 
other book, or on any other piece of 
paper; and therefore the answer I 
would give is, that such a writing 
by a father in a bible, or in any other 
book, or upon any other piece of 
paper, would be a declaration of that 
father'in the understanding of the 
law, and like other declarations of 
the father might be admitted in evi- 
dence.” Berkeley Peerage Case, 4 
Campb. 401, 418, 4 ERC 310. 

[b] Time of writinge.—(1) It is 
not essential that the written state- 
ment should be contemporaneous 
with the event which it purports to 
record. Southern L. Ins. Co. v. Wil- 
kinson, 53 Ga. 535. (2) Proof of age 
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tion concerns the subject of the inquiry.®® 


Oral Statements. An oral declar- 


_ ation regarding pedigree is. competent,®® to the same 
extent as written evidence on the same point,’° even 
though the latter is contained in a family Bible.™ 


Written Statements. A deelara- 


tion concerning pedigree may be in writing,” but. 
is not conclusive because of its form.7% The state- 
ment may be contained in an affidavit ;7* articles of 
separation between husband and wife;*> a deed;7¢ 


[may be made by entries in a este: 
Bible, notwithstanding such entries: 


were not contemporaneous with birth, 
Swift v. Bennard, 119 Il. A. 173; 


| Hall v. Cardell, 111 Iowa 206, 82 NW 


503. (3) Contemporaneousness in the 


entry is essential to the weight, if 


rot the admissibility, of declarations 


;made by members of the family. 


Weaver v. Leiman, 52 Md. 708, 720. 
[ce] Pedigree of declarant.—Writ- 
ten declarations of a decedent as to 
his own pedigree are admissible to 
prove his identity and lineage. Wolf 
Vv. aiiitiotey, (Tex. Civ. A.) 146 SW 


21 

faq Soldier’s private record.—A. 
leaf taken, after a soldier’s death, 
from a private record book, which 
soldiers were required to keep, con- 
taining the names of the soldier and 
his wife, and the names, ages, and 
places of birth of all his children, on 
a printed form designed for uniform 
army use, is competent evidence to 
prove the ages of the children; and 
Such removal in no way derogates 
from its authenticity. so long as it 
is traced and explained. Hunt v. Su- 
preme Council O. C. F., 64 Mich. 671, 
381 NW _ 576, 8 AmSR 855. 

73. Walker v. Wingfield, 18 Ves. 
Jr. 443, 34 Reprint 384. 

74. U. S.—Hurst v. Jones, 12 F. 
a No. 6,934, 
ii 

Okl page v. Bearman, 37 Okl. 645, 
133 \P 18 


1 Wall. Jr. appendix 


| a—Winder v. Little, 1 Yeates 
Tex.—Wolf v. Wilhelm, (Civ. A.) 
146 SW 216. 


Eng.—Jamieson v. Mill, 1 Jur. 790; 
Hill v. Hibbit, 19 Wkly. Rep. 250. 

fa] An affidavit of a deceased 
heir as to his family history may be 
admitted in evidence as well as oral 
declarations as to pedigree. Wolf v. 
Wilhelm, (Tex. Civ. A.) 146 SW 216. 

75. Bechtel v. Barton, 147 Mich. 
318, 110 NW 9835. 

76. U. S.—Travers v. Reinhardt, 
205 U. S. 423, 27 SCt 563, 51 L. ed. 
865; Fulkerson vy. Holmes, Lae S! 
389, 6 SCt 780, 29 L. ed. 915; Stokes 
v. Dawes, 23 F. Cas. No. 13,477, 4 
Mason 268. 

Ga.—Phillips v. Collinsville Gran- 
ite Co., 123 Ga. 830, 51 SE 666. 

Jowa.—Smith v. Fuller, 108 NW 
765; Brisbin v. Huntington, 128 Iowa 
166, 1083 NW 144, 5 AnnCas 981. 

Ky.—Mann v. Cavanaugh, 110 Ky. 
776, 62 SW 854, 23 KyL 238. 
ea v. Barnum, 42 Md. 

N. J.—Rollins v. Atlantic City R. 
Covel; Na JL Ga62eAN9 29. 

N. Y.—Jackson Vv. Russell, 4 Wend. 
543 [aff 22 Wend. 277]; Jackson v. 
Cooley, 8 Johns. 128. 

Okl.—Reaves v. Reaves, 15 Okl. 240, 
82 P 490, 2 LRANS 353. 

Pa.—In re Thewlis, 217 Pa. 307, 66 
A 519; Sitler v. Gehr, 105 Pa. SU ab 
AmR 207; Carter v. Tinicum Fishing 
Conte Pa. 310; Scharff v. Keener, 64 
Paolo Keller v. Nutz, 5 Serg. &R. 
246; Jackson v. Gunton, 26 Pa. Super. 
203 [aff 218 Pa, 275, 67 A 467]. 

Tenn.—Fielder v. Pemberton, 136 
cert 440, 189 SW 878, AnnCasi1918B 


Tex.—Brewer v. Cochran, 45 Tex. 
Civ. A. 179, 99 SW 1033; Wren v. 
Be iba oa Ooh es, CLV: 87, 75 SW 

W. Va.—Webb v. Ritter, 60 W. Va. 
193, 54 SE 484; Wilson v. Braden, 56 
W. Va. 372, 49 SE 409, 107 AmSR 927. 

Eng.—Smith v. Tebbitt, L. R. 1 P, 
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a deposition ;77 a family Bible,”* genealogical table,’® 
or other family record,®° a lease;*! a letter;§? a 
marriage settlement ;8* a memorandum ;** a mort- 
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gage; 8 a pleading; 86 a school census;8’ a town 


& D. 354; Slaney v. Wade, 1 Myl..& 
C. 338, 14 EngCh 338, 40 Reprint 404; 
Fort v. Clarke, 1 Russ, 601, 46 EngCh 
535, 38 Reprint 231. 

fal Ancient deed.—“A recital of 
pedigree contained in an ancient deed 
is of itself evidence of the matter 
recited if the deed was made by one 
related to a branch of the family 
which the pedigree concerns.” Rol- 
fins! vn Atlantich#Gity (Re 1Co:, 73: Nad. 
L. 64, 62 A 929. 

77. Davis v. Forrest, 7 F. Cas. No. 
3,634, 2 Cranch.C. C. 23; Gee v. Ward, 
7 BE. & B. 509, 90 HCL 509, 119 Reprint 


1335. 
U. S.—Lewis v. Marshall, 5 

Pet. 470, 8 L. ed. 195. 
gat Kelly v. McGuire, 15 Ark. 

Cal.—Peo. v. Slater, 119 Cal. 620, 
bt P95 sebeo.ava Ratz 115 Cal. £32) 
46 P 915. 

Ga.—Southern L. Ins. Co. v. Wil- 
kinson, 53 Ga. 535. 

Ill.—Swift v. Rennard, 119 Ill. A. 


L735 
Iowa.—Hall v. Cardell, 111 Iowa 
206, 82 NW 503; Greenleaf v. Du- 


buque, etc., R. Co., 30 Iowa 301. 

Ky.—Bertram v. Witherspoon, 138 
Ky. 116, 127, SW 533, AnnCasi912A 
1217; Whalen v. Nisbet, 95 Ky. 464, 
26 SW 188, 16 Kyl 52; Bryant v. Mc- 
Kinney, 96 SW 809, 29 KyL 951. 

Md.—Weaver v. Leiman, 52 Md. 
708; Jones v. Jones, 45 Md. 144. 

Mont.—In re Colbert, 51 Mont. 455, 
153 P 1022. 

N. J.—Supreme Council G. S. F. v. 
Conklin, 60 N. J. L. 565, 38 A 659, 41 
LRA 449, 

N. Y.—Chamberlain v. Chamber- 
lain, 71 N. Y. 423; Hunt v. Johnson, 
LO ENe Ys Zo. 

N. C.—Ewell v. Ewell, 163 N. C. 2338, 
79) SH 509, AnnCas1915B 33% Wise- 
man v. Cornish, 63 N, C218, 

N. D.—In re Peterson, 22 N. D. 480, 
134 NW 751, 760 [cit Gye]; State v. 
Hazlett, 14 N. D. 490, 105 NW 617%. 

Pa. —Watson v. Brewster, i Be 
381; Carskadden v. Poorman, 10 Watts 
82, 36 AmD 145; Douglass v. Sander- 
A 2 Dall. 116, 1 L. ed. 312, 1 Yeates 


Tex.—Kirby v. Boaz, (Civ. A.) 121 
SW 223; Wren v. Howland, 33 Tex. 
Civ. A. 87, 75 SW 894. 

Va.—Union Cent. L. Ins. Co. v. Pol- 
lard, 94 Va. 146, 26 SE 421, 64 AmSR 
715, 36 LRA 271. 

Eng.—Hubbard v. Lees, L. R. 
Exch. 255; Berkeley Peerage Case, 4 
Campb. 401, 11 ERC 310. 

N. B.—Currie v. Stairs, 25 N. B. 4. 

[a] Entry by person of his own 
birth.—An entry in the family Bible 
by a person since deceased, showing 
his own birth and its date, is admis- 
sible to prove the fact. Ewell v. 
Ewell, 163 N, C. 2338, 79 SE 509, 
AnnCas1915B 378. 

[b] Knowledge as basis of entry. 
—It must affirmatively appear that 
the entries were based upon adequate 
knowledge or assented to by a mem- 
ber of the family. Supreme Council 
Gas. Conklins 60) N& J. 5.0565, 
38 A 659. 

{c] Assent.—When the book is 
once shown to be the family Bible or 
Testament, the entries therein derive 
their weight as evidence no more 
from the fact that they were made 
.by any particular person than from 
the fact that, being in that place as 
a family registry, they are to be tak- 
en as assented to by those in whose 
custody the book has been kept. 
Jones v. Jones, 45 Md. 144. 

{d] Mutilation or doubtful au- 
thenticity of the record in a family 
Bible does not render it inadmissible. 
ae Colbert, 51 Mont. 455, 153 P 
i 5 5 

[e] Leaves cut from a family 
Bible (1) are admissible to prove the 


age of a daughter, the weight there- 
of to be determined by the court, al- 
though the entries therein were not 
made at the time of the birth of the 
child, and were copied from another 
Bible. Hall v. Cardell, 111 Iowa 206, 
82 NW 508. (2) A leaf cut out of a 
family Bible, certified by a notary of 


another state to have been cut out) 


in his presence, is admissible. Doug- 
lass v. Sanderson, 2 Dall. (Pa.) 116, 
1 L. ed. 312. 

{f{] Limits of rule.—The rule is 
confined to original entries made in 
a Bible which contains a history of 
the facts concerning which it pur- 
ports to speak, and does not author- 
ize the admission of entries copied 
from the original on the fly leaf of 
a different Bible. Bryant v. McKin- 
ney, 96 SW 809, 29 KyL 951. But 
compare Hall v. Cardell, 111 Iowa 206, 
82 NW 503 (supra this note). 

[g] Impeachment.—Testimony of 
a member of the family that he did 
not regard the record in the family 
Bible as correct did not render it in- 
competent, but might be considered 
in determining the weight to be given 
to the registry. Southern L. Ins. Co. 
v. Wilkinson, 53 Ga. 535. 

79, Eastman v. Martin, 19 N. H. 
152; Commonwealth Water Co. v. 
Brunner, 175 App. Div. 153, 161 NYS 
794;-Wood v. Sawyer, 61 N. C. 251; 
Doe v. Davies, 10 Q. B. 314, 116 Re- 
print 122, 59 ECL 314; Monkton v. 
Atty.-Gen., 2 Russ. & M. 147, 11 
EngCh 147, 39 Reprint 350. But com- 
pare Banert v. Day, 2 F. Cas. No. 836, 
3 Wash. C. C. 243 (where a genea- 
logical table, certified under the seal 
of a foreign officer, was held not to 
be evidence). 

[a] Authenticity.—Where a wit- 
ness stated that he derived his knowl- 
edge of the relationship of certain 
parties from a genealogical table, but 
the table was not produced, and there 
was no evidence that it had been 
publicly recognized as authentic by 
the family or that it had been pre- 
pared by a member of the family, 
the statements of the witness of the 
contents of the table were inadmis- 
erie: Eastman v. Martin, 19 N. H. 


pee 
U. S.— Clara v. ere 5 F. Cas. 
No ry 790, 2 Cranch C. 
ag Ath —Kelly Vv. MoGuirs. ‘15 Ark. 
Ga.—Southern L. Ins. Co. v. Wil- 
kinson, 53 Ga. 535. 
oe v. Granthan, 12 Ind. 


Iowa.—Warrick v. Reinhard, 136 
Iowa 27, 111 NW 983. 


Ky Woodard Vv. “Spiller, 1 Dana 
179, 35 AmD 139. 
Mass.—Whitcher v. Mclaughlin, 


115 Mass. 167; North Brookfield v. 
Warren, 16 Gray 171. 


pane Orme v. Nacke, 56 Mo. 
Times H.—Eastman vy. Martin, 19 N. 
ooh v2 Tabkeon v. Cooley, 8 Johns. 
oe C.—Wood v. Sawyer, 61 N. C. 


Pa.—Carskadden v. Poorman, 10 
Watts 82, 36 AmD 145; Douglass Vv. 
Sanderson, 2 Dall. 116, 1 L. ed. 312. 

[a] Book of pedigrees.— Warrick 
NES cect 136 Iowa 27, 111 NW 


[b] Missal—Slane Peerage Case, 
5 Cl. & F. 23, 7 Reprint 311. 

[c] By whom prepared.—The fact 
that a registry of a family was writ- 
ten by a daughter instead of by the 
father or mother does not render it 
inadmissible. Southern L. Ins. Co. v. 
Wilkinson, 53 Ga. 535. 

81. In re Pederson, 97 Minn. 491, 
106 NW 958. 

82. U.S.—Elliott v. Peirsol, 1 Pet. 
328, 7 L. ed. 164. 
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clerk’s record ;8* or a will.8® The admissibility of 
the writing is "not affected by the fact that the in- 
strument is not valid and effectual for its original 


Colo.—Fearnley v. Fearnley, 44 
Colo. 417, 98 P 819; Kansas Pac. R. 
Co. v. Miller, 2 Colo. 442. 

FY ae C.—Green v. Norment, 16 D. C. 

Nebr.—Moore v. Flack, 77 Nebr. 52,, 
108 NW 143. 

Okl.—Reaves v. Reaves, 15 Okl. 240, 
82 P 490, 2 LRANS 353. 

Ss. D.—In re McClellan, 20 S. D. 498, 
aye "NW 681, 21 S.7 D. .209, 211 NW 

Tex.—Byers v. Wallace, 87 Tex. 
508, 28 SW 1056, 29 SW 760; Red 
River Cattle Co. v. Wallace, (Civ. A.) 
33 SW 301. 

W. Va.—Butcher v. Sommerville, 67 
W. Va. 261, 67 SE 726. 

Eng.—In re Turner, 29 Ch. D. 985; 
Hubbard v. Lees, L. R. 1 Exch. 2058 
Hastings Peerage Case, 8 Cl. & K 
144, 8 Reprint 58; Doe v. Beynon, 4 
P. & D. 193; Kidney v. Cockburn, 2 
Russi. .@& MM. 16%, 144 BneCh. 167,739 
Reprint 358. 

[a] Secondary evidence admissible 
after loss.—Moore vy. Flack, 77 Nebr. 
52, 108 NW 148. See generally infra 
DOG 1D ie 

83. Roscommon Peerage Case, 6 
C8 EB a9T5 to Reprint -6343 Vaux 
Peerage Case, 5 Cl. & F. 526, 7 Re- 
print 505; Huntley Peerage Case, 5 
Cl: & F. 349, 7 Reprint 436; De Roos 
Peerage Case, 2 Coop. t. Cott. 540, 47 
Reprint 1295; Chandois Peerage, 1 
Sch. & Lif. 301; Banbury Peerage 
Case, 1 Sim. & St. 153, 1 EngCh 153, 
57 Reprint 62; Neal v. Wilding, Str. 
1151, 98 Reprint 1094. 

84. Barnum v. Barnum, 42 Md. 251; 
Hunt v. Supreme Council O. of C. F., 
64 Mich. 671, 31 NW 576, 8 AmSR 855, 

85. Beil v. Bearman, 37 Okl. 645, 
133 P 188 (evidence that a certain 
person executed a note and mortgage 
prior to the execution of a deed in 
controversy, admissible on the issue 
of whether she had attained majority 
when she executed the deed). 

86. Wren v. Howland, 33 Tex. Civ. 
A. 87, 75 SW 894; Goodright v. Moss, 
rede 591, 98 Reprint 1257, 11 ERC 


[a] Controverted and admitted 
statements.—In regard to recitals of 
pedigree in bills and answers in chan- 
cery, a distinction has been taken 
between those facts which are not 
in dispute and those which are in con- 
troversy, the former being admitted, 
the latter excluded. Bechtel v. Bar- 
ton, 147 Mich. 318, 110 NW 935; De 
Roos Peerage Case, 2 Coop. t. Cott. 
543, 47 Reprint 1295; Goodright v. 
Moss, Cowp. 591, 98 Reprint 1257, 
11 ERC 518; Boileau v. Rutlin, 2 
Exch. 665, 154 Reprint 657 [cit Ban- 
bury Peerage.Case, 2 Selw. 756]; Tay- 
lor v. Cole, 7 T. R. 3 note a, 101 Re-, 
print 824. . 

87. Bertram v. Witherspoon, 138 
Ky. 116, 119, -127-SW 533, AnnCas 
1912A 1217 (“The school census is a 
public record parents are required to 
give in the ages of their children. 
These reports were made during the 
life of Thomas Witherspoon, and are 
better evidence now of the date of 
Porter’s birth than the recollection 
of witnesses as to a date pagte than 
25 years ago”). 

88. Derby v. Salem, 30 Vt. 722. 

89. U. S.—Gaines v. New Orleans, 
6 Wall. 642, 18 L. ed. 950; Blackburn 
v, Crawford, 3 Wall. 175, 18 L. ed. 


Cal.—Russell v. Langford, 135 Cal. 
356, 67 P 331; Pearson v. Pearson, 46 
Cal. 609. 

D. C.—Jennings v. Webb, 8 App. 43. 
co Y.—Russell v. Jackson, 22 Wend. 

Tore one v. Darrow, 94 
Tex. 71, 57 SW 9 

Eng.—De be Ss ‘Peerage Case, 2 
Coop. t. Cott. 540, 47 Reprint 1295; 
Doe v. Pembroke, 11 East 504, 103 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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purpose,®°° or that it has been canceled.®t Written 
statements as to pedigree are equally admissible 
whether they were made by a person whose oral de- 
clarations to the same effect would be competent,” 
or by some other person: under his direction.®? It 
must appear, however, that the writing was made by, 
or under the direction of, a competent declarant or 
that it was acknowledged by a competent declarant 
as a correct family memorial,®* except where it is 
in the form of an entry in a family Bible or testa- 
ment which is produced from the proper custody, in 
which event the assent of the family is presumed.% 

[§ 245] (5) Inscriptions, Tombstones, Por- 
traits, Etc. Monumental inscriptions, if sufficient- 
ly authenticated as genuine by having been received 
as such by the family, are regarded as admissible ;°° 
and the same rule applies to inscriptions on coffin 
plates,°? family portraits,9® mourning rings,®® and 
hatchments.! Inscriptions which are proved to have 
been made by or under the direction of a relative 
since deceased are admitted as his declarations, while 
if they have been publicly exhibited, and therefore 
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may be supposed to have been well known to the 
family, their publicity supplies any defect of proof 
that they were declarations of members of the fam- 
ily, and they are admitted on the ground of tacit and 
common assent.? 

Secondary evidence.? Examined copies of inscrip- 
tions are admissible for the sake of convenience ;* 
and where monuments are decayed by the processes. 
of time, or have been destroyed or removed, evidence: 
of the recollection of witnesses respecting them and. 
the inscriptions they bore has been admitted.® 

[§ 246] g. Consideration of Surrounding Cir- 
cumstances. It has been said that the reliance to 
be placed upon a declaration as to pedigree depends. 
upon the circumstances attending the declaration, as: 
well as the knowledge which the declarant is sup- 
posed to have possessed as to the matters of which 
he spoke.® 

[§ 247] h. Competency of Witness.? Any per-- 
son who is a competent witness may testify on a 
matter of pedigree as to a declaration which was: 
heard by him;® but the affidavit of a stranger based 


Reprint 1098; In re Lambert, 56 L. 
J. Ch. 122; Slaney v. Wade, 1 Myl. 
& C. 338, 14 EngCh 338, 40 Reprint 
404; Vulliamy v. Huskisson, 3 Y. & 
Coll. 80. 

90. Jennings v. Webb, 8 App. (D. 
; In re Lambert, 56 L. J. Ch. 


[a] Void will.—Jennings v. Webb, 
8 App. (D. C.) 48; In re Lambert, 56 
Ld Che t22), 

91. Doe v. Pembroke, 11 East 504, 
103 Reprint 1098. 


yes Eastman v. Martin, 19 N. H. 
Competency of declarant see supra 
§§ 229-235. 


93. Gorden v. Gorden, 283 Ill. 182, 
119 NE 312; State v. Joest, 51 Ind. 


287; Phillips v. Morris, 12 LuzLegReg 


(Pa...) 7239: 

94. Carskadden v. Poorman, 10 
Watts (Pa.) 82, 36 AmD 145; Tracy 
Peerage Case, 10 Cl. & F. 154, 8 Re- 


print 700; Crawford, etc., Peerage 
Case, 2 H. L. Cas. 534, 9 Reprint 1196; 
+Hood v. Beauchamp, Sim. 26, 


EngCh 26, 59 Reprint 11. 
95. Cal.—Peo. v. Ratz, 115 Cal. 132, 
46 P 915. 
Ky.—Bertram v. Witherspoon, 138 
ioe 116, 127 SW 533, AnnCasi912A 


Md.—Weaver v. Leiman, 52 Md. 
708; Jones v. Jones, 45 Md. 144. 

Va.—Union Cent. L. Ins. Co. v. Pol- 
lard, 94 Va. 146, 26 SE 421, 64 AmSR 
W15, 36) DRA c20t: 

Eng.—Hubbard v. Lees, L. R. 1 
Exch. 255; Berkeley Peerage Case, 4 
Campb. 401, 11 IRC 310; Monkton v. 
Atty.-Gen., 2 Russ. & M. 147, 11 Eng 
Ch 147, 39 Reprint 350. 

But compare Greenleaf v. Dubuque, 
ete., R. Co., 30 Iowa 301 (holding that 
to render an entry of births and 
deaths in a family Bible or record 
admissible in evidence, the entry 
must have been made by a parent 
or relative since deceased); Supreme 
Council G. S. F. v. Conklin, 60 N. J. L. 
565, 88 A 659, 41 LRA 449 (holding 
that a Bible in which the names and 
dates of birth of several members of 
the same family are recorded, without 
proof of when or by whom written, 
or. that the persons whose names are 
written therein ever acknowledged it 
to be an authentic family record, and 
the entries in which appear not to 
have been contemporaneous with the 
facts stated, is not competent proof 
of the age of aug persons). h 

“The admissibility of the book did 
not depend upon proof of handwriting 
or authorship of the entries. It de- 
pended unon proof of the fact that it 
was the family Bible, which evidence 
was afforded by the testimony of the 
mother. As is well said in Hubbard 
v. Lees, L. R. 1 Exch. 255: ‘To re- 
quire evidence of the handwriting or 
authorship of the entries [in a family 


Bible] is to mistake the distinctive 
character of the evidence, for it 
derives its weight, not from the fact 
that the entries are made by any 
particular person, but that, being in 
that place, they are to be taken as 
assented to by those in whose cus- 
tody the book has been.’”’ Peo. v. 
Ratz, 116) Cals 432,' 184; 46) RP. 9b5. 

“In cases of this sort, where all the 
parties are dead, the entry in the fam- 
ily Bible may be considered without 
proof of the handwriting, when it is 
shown to be an ancient entry, made 
before there was any motive for put- 
ting-a false entry in the Bible. The 
Bible was taken from his father’s 
house after his death, and it then 
had this entry in it. Nobody is liv- 
ing now who would reasonably know 
who made the entry, as Thomas 
Witherspoon and his two wives are 
dead, and the two sons by the second 
marriage were too young to know 
anything about such matters. A fam- 
ily Bible is the book in which such 
entries are usually made, and when 
the Bible is produced with the entry 
in it when it came from the posses- 
sion of Thomas Witherspoon, it may 
properly be considered as evidence.” 
Bertram v. Witherspoon, 138 Ky. 116, 
119, 127 SW 533, AnnCas1912A 1217. 

96. U. S.—McClaskey v. Barr, 54 
Fed. 781. 

Ala.—Boyett v. State, 130 Ala. 77, 
30 S 475. 

Ark.—Kelly v. McGuire, 15 Ark. 
555. ; 

Tll.— Gorden v. Gorden, 283 Ill. 182, 
119 NE 312. 

Md.—Barnum vy. Barnum, 42 Md. 
251, 306. 

Mass.—North Brookfield v. War- 
ren, 16 Gray 171. 

Mo.—-Smith v. Patterson, 95 Mo. 
525, 8 SW _ 567. 

N. H.—Eastman ‘'v. Martin, 19 N. 
H. 152. 

Pa.—Gehr v. Fisher, 143 Pa. 311, 
22 A 859; Douglass v. Sanderson, 2 
Dall. 116, 1 L. ed. 312. 4 

Wash.—MecDonald v. White, 46 
Wash. 334, 89 P 891. 

Eng.—De Roos Peerage Case, 2 
Coop. t. Cott. 545, 47 Reprint 1295; 
Goodright v. Moss, Cowp. 591, 98 Re- 
print 1257, 11 ERC 518; Doe v. Syl- 
bourn, 2 Esp. 496; Davies v. Lowndes, 
6 M. & G. 471, 46 ECL 471, 134 Re- 
print 978; Monkton v. Atty.-Gen., 2 
Russ. & M. 147, 11 EngCh 147, 39 Re- 
print 350; Slaney v. Wade, 7 Sim. 
595, 8 EngCh 595, 58 Reprint 965 [aff 
1 Myl. & C. 338, 13 EngCh 338, 40 
Reprint 404]; Doe v. Sybourn, 7 T. R. 
2, 101 Reprint 823; Whitelocke v. 
Baker, 13 Ves. Jr. 511, 33 Reprint 
285: Vowles v. Young, 9 Ves. Jr. 172, 
32 Reprint 567; Haslam v. Cron, 18 
Wkly. Rep. 968. 

[a] As partial source of informa- 
tion.— Where a witness said that he 


derived his information partly from 
having examined a certain tombstone, 
but did not state what was the in- 
scription, and no copy of the inscrip- 
tion was produced, and it did not ap- 
pear how much of his information 
was derived from the tombstone, his 
testimony was incompetent. Hast- 
man v. Martin, 19 N. H. 152. 

[b] Weight as evidence.—Such in- 
scriptions have been said not to be 
of much weight. McClaskey v. Barr, 
54 Fed. 781 [aff 47 Fed.-154]; Davies. 
v. Lowndes, 6 M. & G. 471, 46 ECL: 
471, 134 Reprint 978; Haslam v. Cron,. 
19 Wkly. Rep. 968. 

97. Lovat Peerage Case, 10 App. 
Cas. 763, 11 ERC 404. 

98. Kirby v. Boaz, (Tex. Civ. A.) 
121 SW 223; Camoys Peerage Case, 6: 
Cl. & F. 789, 7 Reprint 895. 

99. Vowles v. Young, 13 Ves. Jr.. 
140, 33 Reprint 247 (“Upon the pre=- 
sumption that a person would not 
wear a ring with an error upon it’’).. 

1. Hungate v. Gascoigne, 2 Coop. t.. 
Cott. 405, 47 Reprint 1220. 

2. Davies v. Lowndes, 6 M. & G.. 
471, 46 ECL 471, 134 Reprint 978; 
Monkton v. Atty.-Gen., 2 Russ. & 
M. 147, 11 EngCh 147, 39 Reprint 350. 

3. See generally XX. 

Pes Eastman v. Martin, 19 N. H. 
oa. 
7 Eastman v. Martin, 29 N. H.. 

6. Denoyer v. Ryan, 24 Fed. 77. 

7 See generally Witnesses [40) 
Cye 2192-2405]. 

Statement by witness as to his own: 
age see supra § 98. 

8 Ala.—lLanders v. Hayes, 196 
Ala. 533, 72 S 106; Hilder v. State, 124 
Ala. 69, 27 S 305. 


Tool Anderson v: Parker, 6 Cal. 
HawaiiimMakekau  v. Kane, 20: 
Hawaii 208. 
fll.—Champion v. McCarthy, 228 


Tll. 87, 81 NE 808, 11 LRANS 1052,, 
10 AnnCas 517. 

Iowa.—Hays v. Claypool, 164 Iowa. 
297, 145 NW 874. 

Ky.—Dupoyster v. Gagani, 84 Ky.. 
403, 1 SW 652, 8 Kyl 392. 

Minn.—Backdahl v. Grand Lodge: 
A. O. U. W., 46 Minn. 61, 48 NW 454. 
mye H.—Waldron vy. Tuttle, 4 N. H. 

N. Y.—Arents v. Long Island R.. 
Cony DOR IND Yeude o0, IN aaDe 

Pa.—In re Charles, 33 PittsbLegd 
INS. 219. j 

Ss. C.—McLain v. Woodside, 95 S.. 
C.1525 79 SHC; 

Tex.—Kirby v. Hayden, 44 Tex. 
Civ... A. 207, 99 SW 746: Nunneev. 
Mayes, 9 Tex. Civ. A. 366, 30 SW 479. 

Vt.—Mason v. Fuller, 45 Vt. 29. 


Cee Pont v. Davis, 30 Wis. 
170. 

Eng.—Hssex v. Hodgson, 15 Wkly. 
Rep. 960. 
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only on information and belief is inadmissible.® 

Where the evidence relates to reputation in the 
family, it is usually held that the reporting witness 
must be a member of the family by birth or mar- 
riage,t° and such reputation cannot be proved by 
neighbors! or other members of the community.” 
The witness’ relationship to the family may, however, 
be established by his own testimony.1* 

Conclusion of Witness Not Admissi- 
Where it is desired to show declaration as to 
pedigree the statement itself must be given in evi- 
dence; it is not permissible for a witness to state 


[§ 248] i. 
ble. 


his deduction therefrom.1* 


“The evidence of a witness whose 
knowledge with reference to the sub- 
ject was derived from an intimate ac- 
Quaintance with the family is ad- 
missible as to such facts of family 
history as marriage, kinship, name, 
and death.” Hoyt v. Lightbody, 98 
Minn. 189, 198, 108 NW 843, 116 
AmSR 358, 8 AnnCas 984. 

‘Tal Presumption as to source of 
information.—Where the depositions 
eof persons living abroad and who 
were contemporaries and schoolmates 
of a decedent and of his brothers and 
sisters, were taken on the subject 
of decedent's pedigree, and deponents 
‘were not asked and did not testify as 
to the source of their information, it 
will be presumed that they derived 
their information from decedent and 
his brothers and_ sisters. In_ re 
Charles, 33 PittsbLegJNS (Pa.) 219. 

9. Bernards Tp. v. Bedminster Tp., 
74 N. J. L. 92, 64 A 960. 

10. Ky.—Dupoyster v. Gagani, 84 
Ky. 403, 1 SW 652, 8 KyL 392; Brooks 
Vv. Clay; 3 A. K. Marsh. 545, 

Be d.—Barnum v. Barnum, fa Md. 
als 


Mass.—Butrick v. Tilton, 155 Mass, 
461, 29 NE 1088. 

Minn.—Packdahl v. ‘Grand Lodge 
A. O. U. W., 46 Minn. 61, 48 NW 454. 

Miss.—Henderson  v. Cargill, . 31 
Miss. 367. 
Nebr.—Grand Lodge A. O. U. W. 
v. Bartes, 69 Nebr. 631, 96 NW 186, 
98 NW 715, 111 AmSR 577. 


N. C.—Morgan v. Purne)’ 11 N. C. 
95. 
Pa.—American L. Ins., etc., Co. v. 


Rosenagle, 77 Pa. 507; Wolf v. Born- 
-gresser, 8 Pa. Dist. 41i, 7 Del. Co. 338. 
Tenn.—Carter v. Montgomery, 2 
Tenn. Ch. 216. 
Tex.—Smith v. Kenney, (Civ, A.) 
54 SW 801; Cook v. Carroll Land, 
etc., Co., (Civ. A.) 39 SW 1006. 
Vt.—In re Hurlhurt, 68 Vt. 366, 35 
A 77, 35 LRA 794, 
[a] Contrary view.—(1) Banert 
v. Day, 2 F Cas. No. 836, 3 Wash. C. C. 
243, (2) “Any person acquainted 
with a family and reputation in the 
family, can testify as to the pedigree 
and relationship of members of the 
family, and as to common rumor in 
the community as to this pedigree and 
relationship, and as to the declara- 
tions of the family as to pedigree, 


kinship, relationship, marriages, 
births, ete.” McLain v. Woodside, 95 
DS. Cub Gs) VOLS Hed. 


[b] Pamily tradition may be proved 
by evidence of persons not members 
of the family. Carter v. Montgomery, 
2 Tenn. Ch. 216. 

11. Elder v. State, 123 Ala. 35, 26 
Ss nae Henderson v. Cargill, 31 Miss. 
36 


12, Elder v. State, 123 Ala. 35, 26 
S 213; Lamar v. Allen, 108 Ga, 158. 


33 SE 958. ; 
13. Smith v. Henney, (Tex. Civ. 
Terrell, 


A.) 64 SW 801. 
14 Ala.—Scheidegger  v. 

149 Ala. 338, 341, 438 S 26 [cit Cyc]. 
Tll—Harland v. Eastman, 107 Ill. 


535. 

N. H.—Eastman v. Martin, 19 N. 
18 Sp oalbyye 

N. Y.—Jackson v. Browner, 18 
Johns. 36. 
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facts asserted,1® 


[§§ 247-249 


[§ 249] 7. Declarations as to Matters of Public 
and General Interest—a. 
tinued influence of a difficulty in procuring other 
evidence'® and the feeling that general discussion 
as to matters of this kind is a guaranty that the 
statement ultimately prevailing will be accurate! 
has given rise to a rule that in proving relevant ‘mat- 
ters of public or general interest!’ 
statement affords an inference of the truth of the 


Rule Stated. The con- 


an unsworn 


and is therefore admissible as evi- 


dence of such«favts,1® under an exception to the 
hearsay rule,?° whére the declarant had adequate 


knowledge as to the fact stated?+ and no motive to 


Pa.—Douglass v. Sanderson, 2 Dall. 

LLG, bakes edissrce 

14 nex —Jonns v. Northcutt, 49 Tex. 
Vt.—In re Hurlburt, 68 Vt. 366, 35 

A 77, 35 LRA 794 


Eng.—Hubbard Vv. Lees, L. R. 1 
Exch. 255. 
15. Hartford v. Maslen, 76 Conn. 


599, 57 A 740; Scoggins v. Dalrymple, 
52 N. C. 46; Birmingham v. Anderson, 
40 Pa. 506; Wood v. Willard, 37 Vt. 
877, 86 AmD 716. 

[b] The rule has been based upon 
(1) a supposed necessity caused by 
the assumed absence of the other evi- 
dence. Scoggins v. Dalrymple, 52 N. 
C. 46; Birmingham v. Anderson, 40 
Pa. 506; Turner Falls Lumber Co. v. 
Burns, 71 Vt. 354, 45 A 896; Wood v. 
Willard, 37 Vt. 377, 86 AmD 716. (2) 
“It is admissible where no better evi- 
dence can be had.” King v. Watkins, 
98 Fed. 913 [rev on other grounds 118 
Fed. 524, 55 CCA 290]. 

16. Bolton Southwest School Diet 
v. Williams, 48 Conn. 504; Reg. 
Bedfordshire, 4H. & B. 535, 82 BCL 
535, 119 Reprint 196, 11 ERC 427. 

[al Basis of credibility.—(1) “The 
matters are presumably the subject 
of frequent discussion and criticism, 
which accomplishes in a manner the 
purpose of cross-examination, while 
the persons whose declarations are 
offered in evidence must have been in 
a situation to know the truth. After 
passing such an ordeal it is reason- 
ably safe to accept the result as 
established fact.” Bolton Southwest 
School Dist. v. Williams, 48 Conn. 504, 
507. (2) “The admissibility of dec- 
larations of deceased persons in such 
cases is sanctioned, because these 
rights and liabilities are generally of 
ancient and obscure origin, and may 
be acted upon only at distant inter- 
vals of time; because direct proof of 
their existence therefore ought not 
to be required; because in local mat- 
ters, in which the community are in- 
terested, all persons living in the 
neighborhood are likely to be con- 
versant; because, common rights and 
liabilities being naturally talked of 
in public, what is dropped in con- 
versation respecting them may be 
presumed to be true; because con- 
flicting interests would lead to con- 
tradiction from others if the state- 
ments were false; and thus a trust- 
worthy reputation may arise from the 
concurrence of many parties uncon- 
nected with each other, who are all 
interested in investigating the sub- 
ject.” Reg. v. Bedfordshire, 4 BE. & 
B. 535, 82 HCL 535, 542, 119 Reprint 
196, 11 BRC 427. 

17. Swinnerton v. Columbian Ins. 
@o.,022 N.) Ye Supers 36a: late woven. ae 
174, 4 Transcr. A. 159, 983 AmD 560] 
(holding that the interest covered by 
the rule is one as to public rights in 
property and that does not extend 
so far as to cover statements where 
the matter is one of historical inter- 
est disconnected with rights in prop- 


erty); Reg. v. Bedfordshire, 4, BE. & 
B. 535, 82 ECL 5385, 119 Reprint 196, 
11 ERC 427. 


[a] The term “interest” in the pres- 
ent connection ‘does not mean that 
which is ‘interesting’ from gratifying 
curiosity or love of information or 


amusement, but that in which a class 
of the community have a pecuniary 
interest, or some interest by which 
their legal rights or liabilities are 
affected.” Reg. v. Bedfordshire, 4 E. 
& B. 535, 82 ECL 535, 541, 119 Re- 
print 196, 11 ERC. 427. 
pen Cal.i—Peo. v. Velarde, 59 Cal. 
Conn.—Boston Southwest School 
Dist. v. Williams, 48 Conn. 504. 

Dak.—McCall v. U. S., 1 Dak. 320, 
46 NW 608. 

Mass.—Enfield v. Woods, 212 Mass. 
wale SIUNENS31; 

H.—Lawrence v. Tennant, 64 

N. Ni 532, 15 A 543. 

N. C.— Bethea v. Byrd, 955 Nenc, 
wed 59 AmR 240. 

C.—Ex p. Parker, 74 S. C. 466, 

au “Sn 122, 114 AmSR i011, 7 AnnCas 


Tex.—Tucker v. Smith, 68 Tex. 473, 

3 ahs 671; Cox v. State, 41 Tex. 1. 
10; ’S—Shutte v. Thompson, 15 

wall. 151, 21 L. ed. 123; Ellicott v. 

Pearl, 10 Pet. ANZ, Das ed. 164. 

Cali—Monterey Vv. Jacks; 139 ‘@al: 
oer 73 P 436; Peo. v. Velarde, 59 Cal. 

Conn.—Hartford v. Maslen, 76 
Conn. 599, 57 A 740; Wooster v. 
Butler, 13 Conn. 309. 

Mass.—Drury v. Midland R. Co., 
127 Mass. 571. 

N. H.—Lawrence v. Tennant, 64 N. 
Hy 5325.15 Av 543. 

N. Y.—McKinnon vs" )Bliss,. Zee, 
xy 208. 

N. 88 N, 
Ce sit, 

Pa.—Birmingham v. Anderson, 40 
Pa. 506. 

Eng.—Reg. v. Leigh, 10 A. & E. 
398, 37 ECL 224, 113 Reprint 152; 
Reg. v. Sutton, 8 A. & E. 516, 35 BCL 
709, 112 Reprint 934; Reg. v. Bliss, 7 
A. & B, 550, 34 ECL 294, 112 Reprint 
577; Crease v. Barrett, 1 C. M. & R. 
919, 149 Reprint 1353; Davies v. 
Morgan, 1 Cromp. & J. 687, 148 Re- 
print 1557; Reed v. Jackson, 1 Hast 
355, 102 Reprint 137; Reg. v. Bedford- 
shire, 4 E. & B. 535, 82 ECL 535, 119 
Reprint 196, 11 ERC 427; Brett v. 
Beales, M. & M. 416, 22 ECL 5538; 
Weeks v. Sparke, 1 M. & S. 679, 105 
Reprint 253. 

[a] Reputation of past generation 
only.—‘‘Testimony from one of the 
same witnesses, that it had been the 
general reputation in the community 
that the land in question was public 
ground and that there was a highway 
over it, was also properly excluded. 
The only reputation which is admis- 
sible to establish such facts is that 
of a past generation.” Pa weoe Vv. 
Orange, 78 Conn, 96, 108, 61 A 101. 

20. Ree. v. Bedfordshire, 4H. & 
Bi.535, 82. ECL 535,541, 119 Reprint 
196, 11 ERC 427 <¢“The law of 
England lays down the rule that, on 
the trial of issues of fact before a 
jury, hearsay evidence is to be ex- 
cluded, as the jury might often be 
misled. by it; but smakes exceptions 
where a relaxation of the rule tends 
to the due investigation of truth and 
the attainment of justice. One of 
these exceptions is where the ques- 
tion relates to matters of public or 
general interest’). 

21. See infra § 254. 


C.—Murray v. Spencer, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


tees 


§§ 249-259] 


misrepresent?? and is dead at the time when his 
statement is offered.2? 

Proof of enjoyment of right not a prerequisite to 
admissibility. It was at one time held that, before 
the declarations could be received, a foundation 
should be laid by proving acts of enjoyment of the 
rights in question within the period of living 
memory,”* but later authority maintains that such 
proof is not an _ essential condition of the 
reception in evidence of the declaration, but is 
only material as it affects the value thereof when 
receiyed.?5 

[§ 250] b. Subject of Declaration—(1) In 
General. Among subjects of sufficient public inter- 
est to admit evidence of declarations concerning 
them are, the boundaries of public corporations ;?° 
common and manorial rights;27 the incorporation of 
municipalities;?® the location of highways,?° or 
streets,°° or of large navigable watercourses;*! pub- 
lic ownership of lands; °? and the duty to repair pub- 


EVIDENCE 
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lic bridges.** It has been said that the reputation 
which is admissible under this rule must be confined 
to general matters and not extended to particular 
facts,** and must refer to a public or general right 
and not to a particular exercise of it.%° : 

Declaration negativing public right. Evidence of 
reputation is admissible to show the absence of pub- 
lic right as well as:to establish the right.*° 

[§ 251] (2) Matters of Private Interest—(a) 
In General. The rule under discussion does not ex- 
tend to declarations as to matters of purely private 
interest,?7 and even declarations on subjects of 
quasi public interest in which private interest pre-- 
dominates are rejectible.*® 

[§ 252] (b) Private Boundaries.*® In the ab- 
sence of more satisfactory evidence,*® declarations 
of persons having adequate knowledge,*! and with- 
out any motive to misrepresent,*2 are received 
as evidence of private boundaries, where such 
boundaries are ancient*® or coincide with public 


22. See infra § 255. 
23. See infra § 257. 
24. Morewood v. Wood, 14 East] this bridge; 


327 note, 104 Reprint 626; Weeks v. 
Spares 1M. & S. 679, 105 Reprint 
5 


25. Crease v. Barrett, 1 OC. M. & 
R. 919, 149 Reprint 1353. 


26. Ark.—De Loney v. State, 88 
Ark. 311, 115 SW 188. 
Cal.—Cornwall v. Culver, 16 Cal. 


423; Morton. v. Folger, 15 Cal. 275. 

Dak.—McCall v. U. S., 1 Dak. 320, 
46 NW 608. ‘ 

Me.—Chapman vy. Twitchell, 37 Me. 
59, 58 AmD 773. 

Md.—Disharoon v. Waters, 114 Md. 
456, 80 A 46. : 

Mass.—Drury v. Midland R. Co., 
127 Mass. 571. 

N. H.—Adams v. Stanyan, 24 N. H. 
405. 

pee ae eroud v. Springfield, 28 Tex. 
49. 


N. S.—Boehner v. Hirtle, 6 DomLR 
548, 11 EastLR 222. 

[a] Territory.—McCall v. U. S., 1 
Dak. 320, 46 NW 608. 

[b] Counties.—Peo. v. Velarde, 59 
Cal. 457; Lay v. Neville, 25 Cal. 545; 
Drury v. Midland R. Co., 127 Mass. 
571 


[ec] Townships.—Boehner v. Hir- 
tle, (N. S.) 6 DomLR 548, 11 EastLR 
222 


{d] Town.— Abington v. North 
Bridgewater, 23 Pick. (Mass.) 170. 

27. Weeks v. Sparke, 1 M. & S&S. 
679, 105 Reprint 253 (common of pas- 


ture). 

28. 34 N. H. 
351, 69 AmD 489. 

29. Wooster v. Butler, 13 Conn. 
309; Weld v. Brooks, 152 Mass. 297, 
25 NE 719; Lawrence v. Tennant, 64 
N. H. 532, 15 A 5438. 

[a] Illustration.—Where the ques- 
tion in an action of ejectment was 
whether a highway reserved in 1676 
was laid out over certain meadow 
land, as defendant claimed, or over 
upland, as plaintiff claimed, testi- 
mony of aged men that when young 
they had heard old men, since dead, 
say that there was a traveled road or 
highway over the upland was admis- 
sible. Wooster v. Butler, 13 Conn. 


Bow v. Ailenstown, 


Birmingham v. Anderson, 40 


81. Drury v. Midland R. Co., 127 
Mass. 571; Curtis v. Aaronson, 49 N. 
J. L. 68. 7 A 886, 60 AmR 584. 

32. Enfield v. Woods, 212 Mass. 
547, 99 NE 331 (on an issue whether a 
town acquired title to a common by 
adverse possession, it was proper to 
permit a witness to state that he had 
heard his grandmother and the rest 
of the old settlers state that a cer- 
tain person gave the land to the 
town). i 

33. Reg. v. Bedfordshire, 4 EB. & 
B. 535, 82 HCL 535, 542, 119 Reprint 
196, 11 ERC 427 (“It does involve 
matter of- private right, viz: whether 


certain lands are burdened with the 
charge of repairing certain arches of 
a matter of great im- 
portance to the owners of these 
lands. But does it not likewise re- 
late to matters of public and general 
interest within the received legal 
meaning of these words? All the in- 
habitants of the county of Bedford 
who have any property liable to be 
assessed to the county rate have an 
interest in the question whether the 
bridge is to be repaired by the coun- 
ty, or whether the county is exempted 
from this burden, the obligation to 
repair it lying upon the owners of 
certain lands ratione tenure. The 
amount of the sum which every such 
inhabitant is liable to contribute to 
the county will be affected by the 
verdict of the jury. There is like- 
wise another class of the commu- 
nity who have an interest in this 
question, probably not so numerous, 
but sufficiently numerous to make it 
a matter of public interest, those who 
have occasion to use the bridge. 
When it becomes ruinous and im- 
passable (as it now is), the liability 
to repair it is a matter of much im- 
portance to this class of the com- 
munity. If they indict the county, 
the burden of repairing lying upon 
the owners of lands ratione tenure, 
or if they indict the owners of these 
lands, the burden of repairing lying 
upon the county, they fail in the 
prosecution; they incur a heavy ex- 
pense; and the bridge remains ruin- 
ous and impassable. The question 
therefore is almost sure to be dis- 
cussed in the neighborhood; and a 
true reputation upon the subject is 
likely to prevail’). 

84, Reg. v. Bliss, 7 A. & TH. 550, 34 
HCL 294, 112 Reprint 577. 

“The witness is only allowed to 
sneak to what he has heard the dead 
man say resvecting the reputation of 
the right of way, or of common, or 
the like. A declaration with regard 
to a particular fact. which would sup- 
port or negative the right is inad- 
missible.” Berkeley Peerage Case, 4 
Campb. 401, 415, 11 ERC 310. 

35. Enfield v. Woods, . 212° Mass. 
547. 99 NE 331. 

36. Drinkwater v. Porter, 7 C. & 
P, 181,32 BCL 562. 

[a] Thus, evidence of reputation 
has been held to be admissible to 
show that a certain place on the bank 
of a river was not a public landing 
nlace. Drinkwater v. Porter, 7 C. & 
P. 181,.32 HCL. 562: 

37. U.S.—Ellicott v. Pearl, 10 Pet. 
328, 7 L. ed. 164. 

25 Ala. 


Ala.—Walker v. Forbes, 
139. 60 AmD 498. 
Pe ae Kae tod eh v. Collier, 13 Ga. 
N. C.—Ferguson v. Wright, 113 N. 
C. 537, 18 SE 691. 
Tex.—Ellis v. State, 33 Tex. Cr. 86, 


24 SW 894. 
Eng.—Warrick v. Queen’s College, 


L. R. 6 Ch. 716; Dunraven v. Llewel- 
lynjydd .Q ye B27915.69) DOLE 791 aa Ley 
Reprint 657, 11 ERC 419; Reg. v. 
Bliss, 7 A. & BE. 550, 34 ECL 294, 112 
Reprint 577; Rex v. Antrobus, 2 A. 
& E. 788, 29 ECL 361, 111 Reprint 
304; Richards v. Bassett, 10 B. & C. 
657, 21 ECL 278, 109 Reprint 594; 
Moorewood v. Wood, 14 Hast 327 note, 
104 Reprint 626; Withnell v. Gartham, 
1 Esp. 322; Blackett v. Lowes, 2 M. 
& S. 494, 105 Reprint 465. 

[a] Chang'e of residence of private - 
person.—LHEvidence that a person was 
generally reputed in his family or 
in the neighborhood in which he lived 
to have removed to, and become a 
resident of, another state is inad- 
missible. Ferguson v. Wright, 113 
N. C. 537, 218 SE 691, 

88. Wells v. Jesus College, 7 C. 
& P. 284, 32 ECL 615; Lonsdale v. 
Heaton, Younge 58, 159 Reprint 905. 


[a] Existence of modus.—Wells 
v. Jesus College, 7 C. & P. 284, 32 
ECL 615. 

[b] BPublic nature of way.—Reg. 


v. Bliss, 7 A. & B. 550, 34 ECL 294, 112 
Reprint 577. 

39. Independent relevancy of 
statement as to private boundaries 
see infra §§ 276, 277. 

Reputation or tradition in proceed- 
ings to determine boundaries see 
Boundaries §§ 310-311. 

See infra § 257. 

41. See infra § 254. 

42. See infra § 255. 

43. U. S.—Boardman v. Ried, 6 
Pet. 341, 8 L. ed. 415. 

Ala.—Barrett v. Kelly, 131 Ala. 
378, 30 S. 824; Taylor v. Fomby, 116 
Ala. 621, 22 S 910, 67 AmSR 149. 

Cal.—Lay v. Neville, 25 Cal. 545; 
Morton v. Folger, 15 Cal. 275. 

Conn.—Porter v. Warner, 2 Root 


22. 

N. H.—Morrison v. Noone, 78 N. 
H. 338, 100 A 45; Adams v. Blodgett, 
47 N.H. 219. 99 AmD 269. 
aN Y.—McKinnon v. Bliss, 21 N. Y. 

6. 

N. C.—Smith v. Headrick, 93 N. C. 
210. 

Pa.—Kramer v. Goodlander, 98 Pa. 
366; Kennedy v. Lubold, 88 Pa. 246; 
In re Old Wagle School Property, 36 
WKIyNC 348. 

Tex —Whitman v. Haywood. 17 
Tex. 557, 14 SW 166; Linney v. Wood, 
66 Tex. 22, 17 SW_244. 

Vt.—Martvn v. Curtis. 68 Vt. 397, 
85 A 333: Powers v. Silsby, 41 Vt. 
288: Wood v. Willard, 37 Vt. 377, 86 
AmD 716. 

fa] Received with caution.— 
“While, as has been heretofore held 
by this court, hearsay evidence to es- 
tablish ancient boundaries is, under 
proper circumstances, admissible, it 
should be closely scrutinized, and re- 


ceived with prover caution.” Welder 
v. Carroll, 29 Tex. 317, 335. 
[b] An ancient record is often 


treated as a matter of public and 
general interest. McKinnon v. Bliss, 
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boundaries.** 


In other cases such unsworn declara- 
tions are rejected in England,** and in Canada,*® but 
in the United States, although the English rule has 
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[§ 253] c. 


[§§ 252-254 


larations made at the same time as to matters other 
than those of boundary are not admissible.®? 
Facts Incidentally Asserted. As to 


been recognized and applied in a number of cases,*7 | facts which are merely incidentally and not directly 


the great ‘preponderance of authority is to the effect 
that such declarations may be admitted, both as to 
the location of the boundary*® and its landmarks.*® 
Although upon principle, there is no requirement 
that the declaration should be made while the de- 
clarant is upon the land or engaged in pointing out 
the bounds of his estate,®° it has been held in a few 
states that a surveyor’s declarations are competent 
only when made upon the premises.°? 


21 N.Y. 206; In re Old Hagle School 
Property, 36 WklyNC (Pa.) 348 

44. Curtis v. Aaronson, 49 N. els: 
68, 7A 886, 60 AmR 584; McKinnon v. 
Bliss, Bil inp ONG. 206; Thomas Vv. Jen- 
kins, 6 A. & E. 525, 33 ECL 285, 112 
Reprint 201. 

[a] This most frequently happens 
in case of lands which have been part 
of the public domain of the United 
States and laid out by meridian, 
range, and sectional lines, or where, 
for any other reason, a certain line 
is common to a number of estates 
and so constitutes a matter of quasi 
general interest. Curtis v. Aaronson, 
49 'N. J. L. 68, 7 A 886, 60 AmR 
584; McKinnon v. Bliss, 21 N. Y. 206. 

45. Dunraven v. Llewellyn, 15 Q. 
B. 791, 69 ECL 791, 117 Reprint 657, 
11 ERC 419; Reg. v. Bliss, 7 A. & E. 
550, 34 ECL 294, 112 Reprint 517; 
Thomas v. Jenkins, 6 A. & E. 525, 
33 ECL 285, 112 Reprint 201; 
Vv. Bedfordshire, 4 & B. 535, 82 
rane 535, 119 Reprint 196, 11 BRC 


ne, Manary v. Dash, 23 U. C. 
580; Bartlett v. Nova Scotia Steel 
&. Ltd., 37 N.S.) 259. 

47. Ajia—Southern Iron Wks. v. 
po ae Cent. R. Co., 181 Ala. 649, 31 

i23 

Mass.—Hall v. Mayo, 97 Mass. 416; 
Green v. Chelsea, 24 Pick. 71. Contra 
Van Deusen v. Turner, 12 Pick. 532. 

N. J.—Curtis v. Aaronson, 49 N. J. 
L. 68, 7 A 886, 60 AmR 584; Runk v. 
Ten Eyck, 24 N. J. L. 756. 

U. S.—Ayers v. Watson, 137 
U.S. 594, 5 SCt 641, 28 L. ed. 1093 
(Texas rule); Clement v. Packer, 125 
Uw. S. 309, 8 SCt 907, 81 L. ed. 721 
(Pennsylvania rule); Hunnicutt v. 
Peyton, 102 U. S. 333, 26 lL. ed. 113 
(Texas rule); Martin v. Hughes, 90 
ae 632, 33 CCA 198 (Pennsylvania 
rule). 

Ark.—Butler v. Hines, 101 Ark. 
409, 142 SW 509 

Cal.—Cornwall v. Culver, 16 Cal. 
423; Morton v. Folger, 15 Cal. 275. 

Ga—McAfee v. Newberry, 144 Ga. 
473, 87 SE 392. 

Ill.—Noble v. Chrisman, 88 Tll. 186. 

Me.—Emmett v. Perry, 100 Me. 139, 
60 A 872; Wilson v. Rowe, 93 Me. 205, 
44 A 615; Royal v. Chandler, 83 Me. 
150, 21 A 842. Contra Sullivan 
Granite Co. v. Gordon, 57 Me. 520; 
‘Chapman v. Twitchell, 37 Me. 59, 58 
AmD 773. 

Md.—Cadwalader v. Price, 111 Md. 
eae ee A 273, 134 AmSR 603, 19 Ann 
Cas 

N. H.—WMorrison v. Noone, 78 N. 
H. 338, 100 A 45; Keefe v. Sullivan 
‘County R: Co., 76 N. He 116) 71 9A 
379; Adams v. Stanyan, 24 N. H. 405; 
Melvin v. Marshall, 22 N. H. 379; 
neato Falls Co. v. Worster, 15 N. 


N. C.—Byrd v. Carolina Spruce 
Co., 170 N. GC. 429, 87 SE 241; Wilson 
Wood, etc.. Co. v. Hinton, 86 SE 494: 
Lamb v. Copeland, 1589 NS C1386 -73 
SE 797; Coldwell Land, ete., Co. v. 
Tripiett, 151 N. CG. 409, 66 SH 343; 
Bullard v. Hollingsworth, 140 N. C. 
634, 53 SH 441; Yow v. Hamilton, 136 
N. GC. 357. 48 SE 782; Westfeldt v. 
Adams.) jste Nee Cr 13'7 964 2 TSR) 68.28% 
Bethea v. Byrd, 95 N. C. 309, 59 AmR 
240; Hartzog v: Hubbard, 19 N. C. 


a house.®4 


Further dec- 
angi Sasser v. Herring, 14 N. C. 340, 


Pa.—Collins v. Clough, 222 Pa. 
472, 71 A 1077, 15 AnnCas 871; Moul 
v. Hartman, 104 Pa. 43; Kramer v. 
Goodlander, 98 Pa. 366; Bender v. 
Pitzer,.. 27, Pa. .°333;|. Buchanan. -v. 
Moore, 10 Serg. & R. 275. 

S. C.—Southern Realty, etc., Co. v. 
Keenan, 99 S. C. 200, 83 SE 39; Lynn 
we Thomson, 178. C. as Coate v. 
Speer, 14S. C. L. 227, 15 AmD 627. 

enn. — McCloud v. Mynatt, 2 
Cara 163. 

Tex.—Tucker v. Smith, 68 Tex. 473, 
3 SW 671; Evans v. Hurt, 34 Tex. 
111; Stroud v. Springfield, 28 Tex. 
649; Keystone Mills Co. v. Peach 
River Lumber Co., (Civ. A.) 96 SW 


64. 

Wash. — Inmon v. Pearson, 47 
Wash. 402, 92 P 279. 
eee Va.— Hill v. Proctor, 10 W. Va. 


“This extension of the rule has, we 
think, been sustained by the weight 
of authority in the American state 
eourts, as justified upon grounds as 
strong as those on which the original 
rule rests.” Clement v. Packer, 125 
US; 3095321, S$ "SCt 907; st bh.” ed. 
124 

{a] Boundaries need not be point- 
ed out.—Keefe v. Sullivan oe 1s 
Co. be NESE LL ASST 

[b] In Kentucky it sate held in 
an early case that declarations as to 
boundary were not admissible. 
Cherry v. Boyd, Litt. Sel. Cas. 
This decision was accepted as the 
settled law of Kentucky, and followed 
by the supreme court of the United 
States in Ellicott v. Pearl, 10 Pet. 
(U. S:) 412, 9 L. ed. -475, but it has 
been recently criticized by the United 
States district court of Kentucky as 
not being “now .the law in Kentucky.” 
Kentucky Coal, ete., Co. v. Kentucky 
Union Go., 214 Fed. 590, 613 [foil 
Smith v. Cornett, 38 SW 689, 18 KyL 
818; Smith v. Nowells. 2 Litt. 159; 
Ewing v. Savary, 3 Bibb. 235]. 

49, Conn.—Hamilton v. Smith, 74 
Conn. 374, 50 A 884 

Ind.—Burr v. Smith, 152 Ind. 469, 
53 NE 469. 

Ky.—Whalen v. oe 95 Ky. 464, 
26 SW 188. 16 KyL 5 

N. H.—Wendell v. Abbott, 45 N. H. 


349. 

N. C.—Broadwell v. Morgan, 142 
N. C. 475, 55 SE 340; Caldwell Land, 
etc., ee v. Triplett, 115 N.C. 409, 66 


SE 34 
Da ened v. Lubold, 88 Pa. 


246. 

Tenn. — McCloud v. Mynatt, 2 
Coldw. 168 

Tex. —Linney v v. Wood, 66 Tex. 22, 
17 SW 244, Contra Matthews v. 
Tepes 33 Tex. Civ. A. 133;-76 SW 

Vt.—Hadley v. Howe, 46 Vt. 142. 

Va.—Smith v. Chapman, 10 Gratt. 
(51 Va.) 445; Harriman v. Brown, 8 
Leich (35 Va.) 697 

W. Va. Feo leys v. Ripley, 22 W. 
Va. 154, 46 AmR 502. 

fa] Trees.— Whalen v. Nisbet, 95 
Ky. 464, 26 SW 188, 16 Kyl 52; 
Westfelt v. Adams, 131 N. GC. 379, 49 
SE 823: McDonald v. McCaskill, 53 
INGO? 158; Scoggin v. Dalrymple, 52 
N. C. 46; Harris v. Powell, 3 N. C. 


asserted, the declaration is not admissible.®? But it 
has been held that a declaration is admissible where 
it undertakes to locate a matter of public interest by 
reference to the location of something else, such as 


[§ 254] d. Competency of Declarant—(1) Ade- 
quate Knowledge. 
matters of public and general interest, any member of 
the community affected will be assumed to have ade- 


It has been held that in regard to 


349; Kennedy v. Lubold, 88 Pa. 246; 
High v. Pancake, 42 W. Va. 602, 26 
SE 536? 

fb] Corners.—Wendell v. Abbott, 
45 N. H. 349; Beal v. Asberry, (Tex.) 
20 SW 115; Corbleys v. Ripley, 22 W. 
Va. 154, 46 AmR 502. 

[ce] Posts.—Tucker v. Smith, 68 
Tex. 473, 3 SW 671 

fd] Monuments. —Hadley v. Howe, 
46 Vt. 142. 

50. Keefe v. Sullivan County R. 
Co., 75 N. H. 116, 71 A 379; Lawrence 
vi. Dennant,> 64 Nv sets 532, 15 AN SAS 
Morse v. Emery, 49 N. H. 239 note; 
Solty v. Forrest, 49 N. H. 230. 

1. Hunnicutt v. Peyton, 102 U. S. 
333, 26 L. ed. 113 (Texas rule) Martin 
Ve Hughes, 90 Fed. 632, 33 CCA 198 
(Pennsylvania rule); Southern Iron 
Works v. Georgia Cent. R. Co., 131 
Ala. 649, 31 S 723; Kramer v. Good- 
lander, 98 Pa. 366; Welder v. Hunt, 
34 Tex. 44; Clay County Land, etc., 
Co. v. Montague County, 8 Tex. Civ. 
A.575, 28 SW 704. 

52. Van Deusen v. 
Pick. (Mass.) 532. 

53. Conn.—Bolton Southwest Dist. 
v. Williams, 48 Conn. 504. 

Ky. —Smith v. Cornett, 38 SW 689, 
18 KyL 818. 

Mass.—Peck v. Clark, 142 Mass. 
436, 8 NE 335; Van Deusen v. Turner, 
12. Pick. ‘532: 


Turner, 12 


S. C.—Taylor v. gieat 29 8. C. 
292, 7 SE 483, 13 AmSR 72 ‘ 
Tenn.—Moore Vv. Davide “4 Heisk. 


540. 

Va.—Smith v. Chapman, 10 Gratt. 
{51 Va.) 445. 

[a] Date.—(1) Smith v. Cornett, 


38 SW 689, 18 KyL 818. (2) “If the 
fact to be proved is a particular 
date, though connected incidentally 


with a public matter, it is easy to see 
that it could not stand out as a sali- 
ent fact for contemporaneous criti- 
cism and discussion so as to furnish 
any guaranty for its correctness; so 
that the general rule excluding hear- 
say evidence applies in full force. 
The human memory is proverbially 
treacherous even in regard to very 
recent dates, and little reliance can 
be placed on the sworn testimony of 
living witnesses in such matters, un- 
less they are able to associate the 
date given with some more striking 
fact.” Bolton Southwest School 
Dist. v. Williams, 48 Conn. 504, 507. 

[b] Private boundaries.—The ex- 
clusion of incidental facts has been 
held not to apply to declarations con- 
cerning a private boundary. (1) In 
jurisdictions where such declarations 
are received the fact (Hamilton v. 
Menor, 2 Serge. & R. (Pa.) 70), and 
ip? date (Murray v. Spencer, 88 N. 
C. 357), of making a survey may be 
proved in this way. (3) On the other 
hand it has ‘been held that what 
streams a boundary line crosses 
(Smith v. Chapman, 10 Gratt. (51 
Va.) 445), (4) the location of a 
stream, claimed as a boundary (Tay- 
lor v. Glenn, 29'S. CGC. 4292.7 SH 483° 
12 AmSR 724), or (5) that no conflict 
exists between the lines of two sur- 
veys (Moore v. Davis, 4 MHeisk. 
(Tenn.) 540), cannot be shown by an 
unsworn statement. 

54 Abington v. North Bridge- 
water, 23 Pick. (Mass.) 170. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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quate knowledge so as to qualify him as a declarant ;*5 
and on the other hand that even as to such matters ae- 
As to matters of 
quasi public inter est, such as the location of private 
boundaries,*’ their landmarks,®® or particular facts 
connected therewith ;>° the requirement is well estab- 
lished that the declarant should be proved to have 
had adequate knowledge,®° the existence of which 
may, however, be proved circumstantially.*? Knowl- 
edge of boundaries of land, sufficient to qualify per- 


tual knowledge must be shown.®® 


EVIDENCE 


[§ 255] (2) 


sons as declarants, may be attributed to surveyors 


55. Dunraven v. Llewellyn, 15 Q. 
B. 791, 69 ECL 791, 117 Reprint 657, 
11 ERC 419. 


56. Cal.—Lay v. Neville, 25 Cal. 
545; Cornwall v. Culver, 16 Cal. 423. 
Conn. —Hartford' v. Maslen, 76 
Conn. 599, 57 A 740. 
N. H.—Adams vy. Stanyan, 24 N. 
H. 405. 
on Y.—McKinnon y. Bliss, 21 N. Y. 
Tex.—Keystone Mills Co. v. Peach 
reiphes Lumber Co., (Civ. A.) 96 SW 
tyadesienodana v. Gent, 116 Va. 


783, 82 SE 713. 

[al Limited public interest.—‘“In 
subjects interesting to a compara- 
tively small portion of the commu- 
nity, as a city or a parish, a founda- 
tion for admitting evidence of 
reputation, or the declarations of 
ancient or deceased persons, must 
first be laid by showing that from 
their situation they probably were 
conversant with the matter of which 
they were speakine.’”’ Bow v. Allens- 
town, 34 N. H. 351, 366, 69 AmD 489. 

57. Ala. Barrett Vv. Kelly, 131 Ala. 
378, 30 S 824. 

Cal.—Cornwall v. Culver, 16 Cal. 
423; Morton v. Folger, 15 Cal. 275. 

veneer v. Chandler, 83 Me. 150, 


21 A 
sodtass. Dhaeeett v. Shaw, 5 Metc. 
a 
Mo.—Lemmon v. Hartsook, 80 Mo. 
13. 


N. H.—Morrison v. Noone, 78 N. H. 
338, 100 A 45; Keefe v. Sullivan Coun- 
tye Rt Co.,; 75 N. H. HOST VAY 379s 
Lawrence v. Tennant, 64 N. H. 532, 
15 A 543; Morse v. Emery, 49 N. H. 
239 note; Smith v. Forrest, ae Ni H. 
230; Adams Vv. Stanyan, 24 N. . 405; 
Melvin v. Marshall, 32 N, He 379; 
Smith v. Powers, 15 N. H. 546. 

N. C.—Smith v. Headrick, 93 N. C. 
210. But see Smith v. Headrick, 93 
N. C.-210, 212 (‘The declaration itself 
presupposes such knowledge or in- 
formation, for how could he say 
where a boundary was, unless he did 
have personal knowledge or the 
means of arriving at the fact de- 
clared? The opportunities which the 
declarant had, may be inquired into 
in determining the value, not the 
.competeney of the declaration, and, 
as such, properly furnish a subject 
for comment before the jury’’). 

Pa.—Moul v. Hartman, 104 Pa. 43; 
Bender v. Pitzer, 27 Pa. 333; Caufman 
v. Cedar Springs Presb. Cong., 6 
Binn. 59. 

Tex.—Tucker v. Smith, 68 Tex. 473, 
3 SW 671; Smith v. Russell, 37 Tex. 
rg Stroud v. Springfield, 28 Tex. 


64 

i Martyn v. Curtis, 68 Vt. 397, 
35 A 333. 

Va.—Fry v. Stowers, 92 Va. 13, 22 
SE 500; Clements v. Kyles, 13 Gratt. 
(54 Va.) 468. 

W. Va.—Hill v. Proctor, 10 W. Va. 
59. 

[a] To establish ancient bound- 
aries the declarations should, it 
seems, be confined to those of aged 
persons. Royal v. Chandler, 83 Me. 
150, 21 A 842; Daggett v. ‘Shaw, 5 
Metc. (Mass.) 393; Smith v. Headrick, 
‘93-N- C.. 210; Williams v. Kivett, 82 
Nie a 0: 

58. N. H.—Morse v. Emery, 49 N. 
H. 239 note, 
Pa.—Caufman v. Cedar 
Presb. Cong., 6 Binn. 59. / 


- 722.0.3.—15) 


Spring 


Tenn.—Montgomery v. Lipscomb, 
105 Tenn. 144, 58 SW 306. 
Tex.—Smith v. Russell, 37 Tex. 


Va.—Clements v. Kyles, 13 Gratt. 
(54 Va.) 468, 477. 

[a] Corners.—Morse v. Emery, 49 
N. H. 239 note; Montgomery vy. Lips- 
comb, 105 Tenn. 144, 58 SW 306; Fry 
v. Stowers, 92 Va. 13, 22 SE 500. 
ie Lemmon v. Hartsook, 80 Mo. 

60. Bow v. Allenstown, 34 N. H. 
351, 69 AmD 489; Draper v. Stanley, 
1 Heisk. (Tenn.) 432; Turner Falls 
Lumber Co. v. Burns, 71 Vt. 354, 45 
A 896; Hadley v. Howe, 46 Vt. 142; 
Miller v. Wood, 44 Vt. 378; Wood v. 
Willard, 37 Vt. 377, 86 AmD 716. See 
also cases supra notes 67-69. 

[a] Ownership not essential.— 
The fact that a person, since deceased, 
who made declarations as to the 
boundary of land, had means of 
knowledge essential to render the 
declarations admissible, may be 
shown by other evidence than his 
ownership of the land at the time the 
declarations were made. Seok Vv. 
ae ane. County R. Co., 75 N. H. 116, 

61. N. C—McDonald v. McCaskill, 
53 ar GC. 158: 

C.—Coate v. Speer, 14 S. CG. L. 
227" 15 AmD 627. 
16 Tex. 


Tex.—Cable_ v. 
Civ. A. 579, 42 SW 1 

Vt.—Turner Falls Lumber Co. v. 
Burns, 71 Vt. 354, 45 A 896; Miller v. 
Wood, 44 Vt. 378; Wood v. Willard, 
387 Vt. 377, 86 AmD 716. 

Va.—Clements v. Kyles, 13 Gratt. 
(54 Va.) 468. 

fa] Merely living on land is not 
sufficient per se to qualify a declarant 
as to boundaries, there being no 
“duty or interest to make diligent 
enquiry and obtain accurate informa- 
tion as to the facts.” Clements v. 
Kyles, 13 Gratt. (54 Va.) 468. 

[b] Actual lack of knowledge may 
be proved to negative inference of 
knowledge arising from  circum- 
stances. Cable v. Jackson, 16 Tex. 
Civ. A. 579, 42 SW 136. 

62. U. S.—Tracy v. Eggleston, 108 
Fed. 324, 47 CCA 357; Martin v. 
Hughes, 90 Fed. 632, 33 CCA 198. 

Mo.—Evans v. Greene, 21 Mo. 170. 

N. H.—Wallace v. Goodall, 18 N. H. 
439. 

Tenn.—Montgomery v. Lipscomb, 
105 Tenn. 144, 58 SW 306; Lannum v. 
Brooks, 4 Hayw. 121; Moore v. Davis, 
4 Heisk. 540. 

Tex.—Beal v. Asberry, (Sup.) 20 
SW 115; George v. Thomas, 16 Tex. 
74, 67 AmD 612; Simpson v. De Ra- 
mirez, 50 Tex. Civ. A. 25, 110 SW 149. 

Vt.—Powers v. Silsby, 41 Vt. 288. 

Va.—Clements v. Kyles, 13 Gratt. 
(54 Va.) 468. 

fa] Declarations when making a 
different survey from the one in con- 
troversy, which was not. originally 
made by him, and of which he had 
no previous knowledge, are not ad- 
missible to identify the corners and 
lines of the survey in controversy. 
Cable v. eCReOR, 16 Tex. Civ. A. 579, 
42 SW 13 

[b] A eseve opinion as to the 
effect of what he observed is incom- 
petent. Evans vy. Greene, 21 Mo. 170; 
Wallace v. Goodall, 18 N. H. 439; 
Russell v. Hunnicutt, 70 Tex. 657, 8 
Sw 500. 

63. Coate v. Speer, 14S. C. L. 227; 


Al bed pe 
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of the land, ®? chain carriers®* having sufficient tech- 
nical training to recognize the professional signifi- 
cance of what they observe,®* or others intelligently 
cooperating in the survey.® 
may also be attributed to owners of the property 
while in possession,®* and owners of premises ad- 
joining those as to the boundaries of which the de- 
clarations are offered in evidence.®7 — 


Sufficient knowledge 


Absence of Motive to Misrepresent. 


The declarant must have been disinterested,®* that 


Smith v. Russell, 37 Tex. 247; Clem- 
ents v. Kyles, 13 Gratt. (54 Va.) 468; 
Smith v. Chapman, 10 Gratt. (51 Va.) 
445; Overton v. Davisson, 1 Grate. 
(42 Va.) 211, 42 AmD 544. 

64. Ery v. Stowers, 92 Va. 13, 22 
SE 500 (holding that a mere physical 
carrying of the chain is not a suffic- 
ient qualification). 

65. Overton v. Davisson, 1 Graitt- 
(42 Va.) 216, 42 AmD 544; FE ws 
Proctor, 10 W. Va. 59. 

66200: S.—Robinson vy. Dewhurst, 
68 Fed. 336, 15 CCA 466; Beard v. 
Talbot, 2 EF. Cas. No. 1,182, Brunn. 
Col. Cas. 201, Cooke (Tenn.) 142. 

Ala.—Payne v. Crawford, 102 Ala. 
387, 14 S 854 

Conn. —Higley v. Bidwell, 9 Conn. 
447; Porter v. Warner, 2 Root 22, 

Iil.— Noble v. Chrisman, 88 Tll. 186. 

Ind.—Burr v. Smith, 152 Ind. 469, 
653 NE 469. 

Me. are v. Chandler, 83 Me. 150, 


21 A 8 

N. He _Nutter v. Tucker, 67 N. 

lsh Heth, 30 A 352, 68 AmSR 647. 
C_—Halstead v. Mullen, 93 N. C. 

o5D: Mason v. McCormick, 85 N. C. 

226; Harris v. Powell, 3 N. C. 349. 

Tenn -—Montgomery v. Lipscomb, 
105 Tenn. 144, 58 SW 306; Davis v. 
Jones, 3 Head 603. 

Tex.—Beal v. Asberry, (Sup.) 20 
SW 115; Whitman v. Haywood, 77 
Tex. 557, 14 SW 166; Hurt v. Evans, 
see 311; Evans v. Hurt, 34 Tex. 


Vt.—Child v. Kingsbury, 46 Vt. 47; 
Powers v. Silsby, 41 Vt. 288. 

Va.—Clements v. Kyles, 13 Gratt. 
(54 Va.) _ 468, 479; Harriman vy. 
Brown, 8 Leigh (35 Va.) 697. 

W. Va.—High v. Pancake, 42 W. 
Va. 602, 26 SE 536. 

See also supra §§ 276, 277. 

67. Lewis v. John L. Roper Lum- 
ber Co., 113 N. C. 55, 18 SE 52; Bethea 
v.. Byrd,95° N.C. :309, 59: AmR 240; 
Bender v. Pitzer, 27 Pa. 333; Harri- 
man v. Brown, 8 Leigh (35 Va.) 697. 

fa] Mere possession of an adjoin- 
ing estate under a verbal contract is 
not sufficient to raise an inference 
of sufficient knowledge. King v. Wat- 
kins, 98 Fed. 913 [rév on other 
grounds 118 Fed. 524, 55 CCA 290]. 

63. U.S.—Scaife v. Western North 
Carolina Land Co., 90 Fed. 238, 33 
CCA. 47, 

Cal.—Cornwall v. Culver, 16 Cal. 
423; Morton v. Folger, 15 Cal. 275. 

Conn.—Porter v. Warner, 2 Root 


22. 
Ill.—Noble v. Chrisman, 88 Ill. 186. 
Me.—Wilson v. Rowe, 93 Me. 205, 


44 A 615. 


Md. —Medley v. Williams, 7 Gill & 
De Ole ATrelUs VersVWesity ab Harr. & § 
501. 

N. H.—Adams v. Stanyan, 24 N. H. 
405; Melvin v. Marshall, 22 N. H. 


“379; Great Falls Co. v. Worster, 15 


N. H. 412. 

N. C.—Mechanics Bank, etc., Co. 
v. Whilden, 175 N.C. 52, 94 SH 723; 
Yow v. Hamilton, 136 N. C. 357, 48 
SE 782; Bethea v. Byrd, 95 N. C. 309, 
59 AmR 240; Whitehurst v. Petti- 
pher, 87 N. C. 179, 42 AmR 520; Cald- 
well v. Neely, 81 N. C. 114. 

S. C.—Coate v. Speer, 3 McCord 
227, 15 AmD 627. 

Tex.—Tucker v. Smith, 68 Tex. 473, 
3 SW 671; Evans v. Hurt, 34 Tex. 
ane Stroud v. Springfield, 28 Tex. 

Vt.—Evarts v. Young, 52 Vt. 329. 


is, he must not have been so expcsed to bias,°? or 
the warmth generated by controversy,’° as to make 


his declaration untrustworthy as 


fact.” The declaration must, therefore, have been 
made ante litem motam.7? It is not conclusive against 
the reception of a declaration that it is self-serving,”* 
although the probative effect of the declaration is in- 
creased where it is against the interest of the de- 


elarant.7™ 


[§ 256] 


is sought to use his declaration.”® 
[§ 257] e. 


A ahicen he ibaa) v. Brown, 8 Leigh 

W. Va.—Corbleys v. Ripley, 22 W. 
Va. 154, 46 AmR 502. 

fa] An adjoining owner is not 
necessarily interested so as to make 
him incompetent as a declarant in 
respect of boundaries. Keefe v. Sul- 
livan County. R21Co;,,. 751 IN. 16, 
T1-A 3879; Bethea v. Byrd, 95°N. GC; 
309, 59 AmR 240; Turner Falls Lum- 
ber. Cos v.. Burns, 71 Vt. 354,- 45 Al 
896; Martyn v. Curtis, 68 Vt. 397, 35 
A 333; Wood vy. Willard, 37 Vt. 377, 
86 AmD 716. 

69. Caldwell and, etc., Co. v. 
Triplett, 151 N. 2. 409, 66 SH 343; 
Bethea v. Byrd, 95 N. C. 309, 59 AmR 
240; Harriman v. Brown, 8 Leigh (35 
Va.) 697. 

70. Dancy v. Sugg, 19 N. C. 515. 

71. Royal v. Chandler, 83 Me. 150, 
21 A 842; Lawrence v. Tennant, 64 
N. H. 632, 15 A 543; Adams v. Blod- 
gett, 47 N. H. 219, 90 AmD 569; Mason 
v. McCormick, 85 N. C. 226; Child 
v. Kingsbury, 46 Vt. 47. 

72, U. S.—Robinson v. Dewhurst, 
68 Fed. 336, 15 CCA 466. 

Conn.—Hamilton v. Smith, 174 
Conn. 374, 60 A 884. 

D7k.—McCall v. U. S., 1 Dak. 320, 
46 NW 608. 

Pete toe v. Williams, Walk. 

N. H.—Lawrence v. ‘Tennant, 64 N. 
ERPS 32, Po AS 543. 

Baan Y.—Partridge v. Russell, 2 NYS 

N. C.—Wilson Wood, etc., Co. v. 
Hinton, 86 SE 494; Yow v. Hamilton, 
136 N. C. 357, 48 SE 782; Lewis v. 
John L. Roper Lumber Co., 113 N. 
Cc. 55, 18 SH 52; Bethea v. Byrd, 95 
N. C. 309, 59 AmR 240; Whitehurst 
a Petuiphen 87 N. C. 179, 42 AmR 

Pa.—In re Old Eagle School Prop- 
erty, 36 WklvyNC 348. 

Tenn.—McCloud v. Mynatt, 2 
Coldw. 163. 

Tex.—Stroud v. Springfield, 28 Tex. 
649, 670. 

Eng.—Berkeley Peerage Case, 4 
Campb. 401, 11 ERC 310; Rex. v. Cot- 
ton, 3 Campb. 444. 

{a] The lis mota in this connec- 
tion has reference to the origin of the 
controversy, and not the commence- 
ment of the suit. Berkeley Peerare 
Case, 4 Campb. 401, 11 ERC 310; 
Walker v. Beauchamp, 6 C. & P. 552, 
25 ECL 571; Butler v. Mountearret, 
7 +H. L. Cas. 633, 11 Reprint 252, 11 
ERC 335. 

[b] The controversy must relate 
to the very point involved in the 
litigation in respect to which the 
evidence is sought to be introduced. 
HBiliott v. Peirsol, 1 Pet. (0. S.) 328, 
7 L. ed. 164; Freeman v. Phillipps, 4 
M. & S. 486, 105 Reprint 914. 

fe] Ignorance of lis mota imma- 
terial. After the controversy has 


(3) Disqualification as Witness. 
declaration in relation to boundaries is not rendered 
inadmissible by the fact that the declarant was in- 
competent to testify at the time when the declara- 
tion was made, where the declarant would be a com- 
petert witness, if he was alive, at the time when it 


Unavailability of Direct Evidence. 
Unsworn statements as to matters of public interest 
generally,’® as well as declarations regarding the lo- 
cation or marks of private boundaries,’ are ad- 


EVIDENCE 


a statement of 


~matter.”? 


[§ 258] f. Form of Declaration. 
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mitted only when the declarant is dead, his absence 
-from the jurisdiction being not sufficient to admit the 
-evidence.?7® But it has been held that, if the declar- 
ant had adequate knowledge and is dead, his de- 
-elaration may be shown notwithstanding the fact that 
there is a living witness who could testify to the same 


Declarations 


as to matters of public and general interest may be 


[§ 259] 8. 


A | oral®® or in any written form,®! including, in ease 
of private boundaries,®* deeds,®? depositions,®* field 
notes,®> plans,8& and surveys.%? 

Dying Declarations. 
tions, or the unsworn statements of one who is ap- 
proaching death and has abandoned all hope of life, 


Dying declara- 


with respect to the circumstances which resulted in 


originated, all declarations are to be 
excluded, whether the commencement 
of the controversy was or was not 
known to. the declarant; for if an 
inquiry was to be instituted in each 
instance whether the existence of the 
controversy was or was not known 
at the time of the declaration. much 
time would be wasted and great con- 
fusion would be produced. Berkeley 
cee Case, 4 Campb. 401, 11 ERC 
{d] Corroboration. — Statements 
made post litem motam may corrob- 
orate similar statements made be- 
tore the question was agitated. Coate 
v. Speer 13° (S. Coon 227, 215. Amb 
627; Whitman v. Haywood, 77 Tex. 
557, 14 SW 166; Martyn v. Curtis, 
68 Vt. 397, 35 A 333. F 

73. Tracy v. Egleston, 108 Fed. 
824, 47 CCA 357; Child v. Kingsbury, 
46 Vt. 47. 

Self-se g declarations see supra 
§§ 193-208. 

74. Powers v. Silsby, 41 Vt. 288. 

75. Whitehurst v. Pettipher, 87 N. 
C. 179, 180, 42 AmR 520 (“The wit- 
ness [a former slave] still living 
would, be allowed to testify to the 
locality of the corner designated in 
the deed, and if so, his substituted 
declarations are receivable after his 
death”). 
perce Cal_—Lay v. Neville, 25 Cal. 


Conn.—Hartford v. Maslen, 76 
Conn. 559, 67 A 740; Wooster v. But- 
ler, 13 Conn. 309. 

Me.—Chapman v. Twitchell, 37 Me. 
59, 58 AmD 773. 

N. H.—Lawrence v. Tennant, 64 N. 
H. 632, 15 A 643; Bow v. Allens- 
town, 34 N. H. 351, 69 AmD 489. 

Pa.—In re Old Eagle School Prop- 
erty, 36 WklyNC 348. 

W. Va.—High v. Pancake, 42 W. 
Va. 602, 26 SE 536. 

77. Ala.—Barrett v. Kelly, 131 
Ala. 378, 30 S 824; Payne v. Craw- 
ford, 102 Ala. 387, 14 S 854; Lamar 
v. Minter, 13 Ala. 31. 

Conn.—Hamilton v. Smith, 74 Conn. 
374, 50 A 884; Higley v. Bidwell, 9 
gos 447; Porter v. Warner, 2 Root 


Tll.—Rehfuss v. Hill, 248 Til. 140, 
90 NE 187; Noble v. Chrisman, 88 
Til. 186. 

Ky.—Whalen v. Nisbet, 95 Ky. 464, 
26 SW 188, 16 KyL 52. 

Me.—Royal v. Chandler, 83 Me. 150, 
21 A 842, 

Mass.—Amee v. Boston, etc., R. Co., 
212 Mass. 421, 99 NE 168. 

N. H.—Morss v. Emery, 49 N. H. 
239 note; Adams v. Blodgett, 47 N. 
H. 219, 90 AmD 569; Great Falls 
Co. v. Worster, 15 N. H. 412. 

BEN Y.—Partridge v. Russell, 2 NYS 

N. C—Mechaniecs Bank, etc.. Co. v. 
Whilden, 175 N. C. 52, 94 SE 723; 
Coldwell Land, etc., Co. v. Triplett, 


his injury, are received in evidence in prosecutions 
for homicide,®* and under some statutes, in prosecu- 
tions for abortion;®®’ but in other criminal cases,°° 
and in all civil cases,®! the fact that a declarant real- 


151 N. C. 409, 66 SE 3438; Yow v. 
Hamilton, 136 N. C. 357, 48 SE 782; 
Bethea v. Byrd, 95 N. C. 309, 59 AmR 
240; Smith v. Headrick, 93 N. C. 210. 

Oh.—Detwiler v. Toledo, 13 Oh. Cir. 
Ct.. 572, 6 Oh. Cir., Dec. 297. 

But see Davis v. Jones, 3 Head 
(Tenn.) 608, 606 (declarations of for- 
mer owners, while in possession, ad- 
steele although they were still 
alive). 


78. U. S.—Clement v. Packer, 125 
UW..S. 309,48 SCt 907, 346 L. eda72t: 
Tracy v. Eggleston, 108 Fed. 324, 


47 CCA 357; Scaife v. Western North 
Carolina Land Co., 90 Fed. 238, 33 
CCA 47; Robinson v. Dewhurst, 68 
Fed. 336, 15 CCA 466. 

N. C.—Coldwell Land, ete, Co. v. 
Triplett, 151 N. C. 409, 66 SE.343; 
Bethea v. Byrd, 95 N.C. 309, 59 AmR 
aes Gervin v. Meredith, 4 N. C. 


Pa.—Birmingham v. Anderson, 40 
Pa. 506; Buchanan v. Moore, 10 Serg. 
& R. 275. 

Tex.—Beal v. Asberry, (Sup.) 20 
SW 115; Tucker v. Smith, 68 Tex. 
aaa 3 SW 671; Evans v. Hurt, 34 Tex. 


Vt.—Miller v. Wood, 44 Vt. 878. 

79. Beard v. Talbot, 2 F. Cas. No. 
1,182, Brunn. Coll. Cas. 201, Cooke 
(Tenn.) 142. 

80. Composite hearsay in the form 
of reputation or tradition as evidence, 
including proof of matters of public 
and general interest see supra §§ 170, 
Die LTS) 

81. Bow v. Allentown, 34 N. H. 
351, 69 AmD 489; New Boston v. 
Dunbarton, 15 N. H. 201; Plaxton v. 
Dare, 10 B..& C. 17, 21 ECL 17, 109 
Reprint 357; Brett v. Beales, M. & M. 
416, 22, ECL 553. 

fa] I lustration.—Incorporation of 
a town may be shown by a venire 
for jurors. Bow v. Allenstown, 34 
N. H. 351, 69 AmD 489. 

82. Weld v. Brooks, 152 Mass. 297, 
25 NE 719; Bow vy. Allenstown, 34 N. 
H. 351, 69 AmD 489; Daniels v. Fitz- 
hugh, 13 Tex. Civ. A; 300, 35 SW 38. 

83. New Boston v. Dunbarton, 15 
N. H. 201; Brett v. Beales, M. & M. 
416, 22 HCL 553. 

84. Morton v. Folger, 15 Cal. 275; 
McNeil v. Dixon, 1 A. K. Marsh. (Ky.) 
SOR aN hate, 740. 

Z etwiler v. Toledo, 18 Oh. Cir. 
Ct. 572. 6 Oh. Cir. Dec. 297. 

86. Birmingham v. Anderson, 40 
sees 

87. Cottingham v. Seward, (Tex. 
oe ae Ae WON F 

~ ee Homicide [21 Cyc 973}. 

89. See Abortion §§ 84, 86. : 

90. See Criminal Law § 1270. 

91. Conn.—Daily v. New York. etc., 
R. Co., 32 Conn. 356, 87 AmD 176. 

Ga.— ast Tennessee. etc, R. Co. 
Vv. Maloy. 77 Ga. 237, 2 SH 941: Wooten 
v. Wilkins. 39 Ga. 223, 99 Amp 456 

Ill.—Marshall v. Chicago, etc.. 2 


: . Sa ae oe a ee 
For later cases, developments and changes in the law semcumulative Annotations, same title, page and note number. a 
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ized that he was approaching his end does not add to 
his unsworn statements such force as to entitle them 


to be received in evidence. 


[$ 260] ©. Admissions and 


statement which, although unsworn, is in the nature 
of an admission binding on the party against whom 
it is sought to be used®2 or amounts to a confession 
of crime °* may be received in evidence. 

[§ 261] D. Statements Part of the Res Geste. 
An unsworn statement may be so connected with the 


Co., 48 Ill. 475, 95 AmD 561. 

Mo.—Jewell v. Excelsior Powder 
Mtg. Co., 166 Mo. A. 555, 149 SW 1045. 

N. Y.—Waldele v. New York Cent., 
GUC. it, Co. 95 N. Yo 274s Ai: ay 

N. C.—Barfield v. Britt, 47 N. C. 
41, 62 AmD 190 [overr McFarland v. 
Shaw, 4 N. C. 200]. 

N. D.—Ross v. Cooper, 38 N. D. 
173, 164 N™” 679. 

Tex.—St. Louis, ete., R. Co. v. Jen- 
Kins, (Civ. A.) 172 SW 984. 

Wash.—Hobbs v. Great Northern 
R. Co., 80 Wash. 678, 142 P 20, LRA 
1915D 503. 

[a] “The rule is well settled that 
such declarations cannot be regard- 
ed as evidence in civil actions. ‘Mod- 
ern decisions,’ says Judge Wagner in 
Brownell v. Pacific R. Co., 47 Mo, 
239, 244, ‘clearly establish the doc- 
trine that the rule permitting dying 
declarations to be given in evidence 
applies exclusively to criminal pros- 
ecutions for felonious homicides and 
has no reference to civil cases.’” 
Jewell v. Excelsior Powder Mfg. Co.. 
166 Mo. A. 555, 561, 149 SW 1045. 

{b] Criticism of rule.—The rule 
stated in the text was much criticized 
in Thurston v. Fritz, 91 Kan. 468, 
472, 138 P 625, 50 LRANS 1167, Ann 
Cas1915D 212 (where the court said: 
“The history of the rule and its ap- 
plication as given by the leading 
text-writers on evidence shows that 
at avery early time it was thought 
with the fathers of the civil law that 
one would tell the truth on his death- 
bed, ana for a time dying declarations 
were admitted in cases both. civil and 
criminal; but later they were con- 
fined to cases of homicide, the idea 
Nhaving become prevalent that so ex- 
ceptional and dangerous a class of 
evidence should be restricted in its 
use and application to the ‘public ne- 
cessity of preserving the lives of th? 
community by bringing manslayers 
to justice.’ (1 Greenleaf on Evi- 
dence, 15th ed., § 156.) It has ever 
been realized that the party most 
vitally affected by such declarations 
is without the means of cross-exam- 
ination, and it is somewhat curious 
to observe the readiness with which 
the courts have concluded that their 
admission is not in conflict with the 


constitutional right to meet one’s 
witness face to face. (1 Elliott on 
Evidence, § 345.) It would seem 


that the courts first conceived and 
recognized the sanction which im- 
pending death would give to the 
statement, and that this was rather 
a predecessor than an exception to 
the general rule excluding hearsay 
testimony; that after hearsay had 
become generally regarded as inad- 
missible it was reasoned that dying 
declarations inherently belong in that 
class, but that as a matter of public 
policy or necessity their levitimacy 
should be recognized in homicide 
cases only. One author informs us 
that some of the earlier text-writers 
interpreted the rule as applying to 
civil as well as criminal cases and 
the courts upon examination found 


that such interpretation was in- 
correct. (1 Elliott on Evidence, § 
251.) Another states that up to 1800 


no distinction is found between civil 
and criminal cases or between differ- 
ent kinds of criminal cases. (2 Wig- 
more on Fividence, § 1431). A writer 
in the American Law Journal review- 
ing the history of the matter con- 
cludes that up to 1836 in England 
such declarations were admitted in 
all cases, civil and criminal, and that 
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matter to which it relates as to form a part of the 
res geste and be admissible as such. But as there 


is no legal distinction between such statements and 


Confessions. A 


section. 
[$ 262] 


the present rule was reached by the 
decisicns of various courts in this 
country from 1806 to 1874. (1 Amer- 
ican Law Journal, p. 366.) The real 
basis of admissibility, aside from any 
Supposed theory of necessity, is the 
notion which long azo became a rule 
of law that the conscious danger of 
impending death is equivalent to the 
sanction of an oath. Lord Chief 
Baron Wyre is credited with the 
dramatic statement that: ‘They are 
ceclarations made in extremity, when 
the party is at the point of death, and 
when every hope of this world is 
gone; when every motive to false- 
hood is silenced, and the mind is in- 
duced, by the most powerful consid- 
erations, to speak the truth. A sit- 
uation so solemn and so awful is 
considered by the law as creating 
an obligation equal to that which is 
imposed by a _ positive oath in a 
court of justice.’ (1 Greenleaf on Dvi- 
dence, 15th ed., § 156.) Some have 
sought to base the change which re- 
stricts such evidence to the one class 
of cases on the fact, disclosed by ex- 
perience, that some really do not tell 
the truth even in articulo mortis, and 
hence it is argued that is was deemed 
safer to exclude-such statements ex- 
cept when the exclusion might let 
a murderer go free. If this was 


ever seriously deemed the basis of: 


the change it certainly lacked the 
merit of logic or consistency, for 
some are not truthful when under 
the sanction of an oath duly ad- 
ministered, and in no class of cases 
should doubtful evidence be received 
more charily than in those involving 
the life and liberty of the one on 
trial. And by so much the more 
should any sort of evidence safe to 
be admitted in such a case be deemed 
proper in an action involving mere 
property rights. Professor Wigmore 
suggests that: ‘The notion that a 
crime is more worthy the attention 
of courts than a civil wrong is a 
traditional relic of the days when 
civil justice was administered in the 
royal courts as a purchased favor, 
and criminal prosecutions in the 
King’s name were zealously encour- 
aged because of the fines which they 
added to the royal revenues, The 
sanction of a dying declaration is 
equally efficacious whether it speaks 
of a murder or a robbery or a fraudu- 
lent will; and the necessity being the 
same the admissibility should be 
the same.’ (2 Wigmore on Evidence. 
§ 1436). The rule admitting and the 
rule restricting the declaration, as in- 
dicated, are entirely court made, and 
when the reason for this. restriction 
to cases of homicide ceases, if it ever 
existed, then such restriction Should 
likewise cease. , . . In McFar- 
land v. Shaw, 4 _N. C. 200, the su- 
preme court of North Carolina de- 
cided that in an action by a father 
for the seduction of his daughter he 
could give in evidence her dying dec- 
laration charging the defendant with 
having been her seducer. It was 
said that the decision was confined 
to the facts presented, but in hold- 
ing the evidence competent the court 
used this language: ‘In cases where 
life is at stake, such evidence is uni- 
formly received and credited, and 
numerous are the victims to its 
authority, recorded in the mournful 
annals of human depravity. Can the 
practice of receiving it to destroy 
life, and rejecting it where a com- 
pensation is sought for a civil injury, 
derive any sanction from _ reason, 


acts, these are discussed together in a subsequent 


E. Independently Relevant Statements 
—l. In General. 
the falsity of a statement, the fact that it has been 
made is relevant, the hearsay rule®® does not apply, 
but the statement may be shown.°* Evidence as to 


Where, regardless of the truth or 


justice, or analogy?’ (p. 203.) The 
Supreme court of Georgia, in criticiz- 
ing this holding as contrary to the 
whole current of authority, said: 
“We will not say that there is not, 
perhaps, as much reason for admit- 
ting the evidence in a case like this 
as in one of homicide.’ (Wooten v. 
Wilkins, 39 Ga. 223, 99 AmD 456.) In 
Barfield v. Britt, 47 N. C. 41, 62 AmD 
190 the decision in McFarland vy. 
Shaw was repudiated. It was said the 
holding had manifestly been made un- 
der the impression then generally pre- 
valent that dying declarations were 
admissible under the rule stated by 
Lord Chief Baron Wyre, and that if it 
stood upon the general principle alone 
‘it mizht well have been contended, as 
it was contended, that dying decla- 
rations ought to be admitted in all 
cases, civil as well as criminal.’ (p. 
$3.) But the court deemed the lack 
of opportunity for cross-examination 
the reason for restricting such decla- 
rations to criminal homicide cases, a 
view for which we do not find much 
reason or authority. We are con- 
fronted with a restricted rule of evi- 
dence commendable only for its age, 
its respectability resting solely upon 
a habit of judicial recognition, form- 
ed without reason and _ continued 
without justification. The fact that 
the reason for a given rule perished 
long ago is no just excuse for refus- . 
ing now to declare the rule itself 
abrogated, but rather the greater 
justification for so declaring; and if 
no reason ever existed, that fact 
furnishes additional justification’’). 


92. See supra §§ 324-351. 
es See Criminal Law §§ 1464- 
94. See infra §§ 535-559. 
95. See infra §§ 167, 168. 
96. Cal.—Peo. v. Lem You, 97 Cal. 


224, 32 P 11. 

Fla.—Watrous v. Morrison, 33 Fla. 
261, 14 S 805, 39 AmSR 139. 

Ill.— Benedict v. Dakin, 243 Ill. 384, 
90 NE 712. 

‘Ind.—McCrum vy. McCrum, 36 Ind. 
A. 636, 76 NE 415. 

Iowa.—Welch v. Spies, 103 Iowa 
389, 72 NW 548. A 

Kan.—Chatham State Bank v. Hut- 
chinson, 62 Kan. .9, 61 P 443; Stain- 
brook v. Drawyer, 25 Kan. 383. 

Ky.—Ball v. Com., 85 SW 226, 27 
KyL 448. 

Md.—Bel Air Harford Nat. Bank v. 
Rutledge, 124 Md. 46, 91 A _ 790; 
Borers eon v. Rogers, 112 Md. 160, 75 

Mass.—Supple v. Suffolk Sav. Bank, 
ak Mass, 393, 84 NE 432, 126 AmSR 

Mo.—Brown v. Worthington, 162 
Mo. A. 508, 142 SW 1082: 

N. H.—Connelly vy. Brown, 73 N. 
E193). 60 A 750) 

N. J.—State v. Fox, 25 N. J. L. 566. 

N. Y.—Malcomson ‘v. Monaton 
Realty Investing Corp., 154 App. Div. 
694, 189 NYS 405 [aff 214 N. Y. 677 
mem, 105 NE 1089 mem]; Shaw v. 
Peo., 3 Hun 272, 5 Thomps. & C. 439 
fait’ 63 N.Y. 36. 

N. C.—Greensboro L. Ins. Co. v. 
Knight, 160 N. C. 592, 76 SH 623. 
ini ane v. Luria, 49 Pa. Super. 

S. C.—Murdock v. Courtenay Mfg. 
Co., 52 S. C. 428, 29 SE 856, 30 SE 
142. 


Tex.—Dunn v. EPnperson, (Civ. A.) 
175 SW 837; Parrish v. Adwell, (Civ. 
A.) 124 SW 441; Carlisle v. Gibbs, 
Galveston, etc., R. Co. v. Fitznatrick, 
Dex, ClVe) As O92t 123" SW = 2Lor 
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the making of such statement is not secondary but 
primary,®? for the statement itself may constitute a_ 
fact in issue,®® or be circumstantially®® relevant as 
Such statements are 
not regarded as evidence of the facts asserted by 
the declarant,! although in many instances, as fon 
example in direct statements as to the existence of 
a bodily condition,? or mental state,® the line of dis- 
tinetion is evidently one which is hard to draw. 
Unless so affected by suspicion as to be irrelevant,* | 
statements are competent in favor of the declarant ;° 


to the existence of such a fact. 


(Civ. A.) 91 \SiW_ 355; 
State, (Cr) 89 SW 1081. 
{a] On an indictment for perjury 
the giving of the original evidence 
is an independent fact. Peo. v. Lem 
myvou, 97 Cal. 2245.32 Prt, 
97. Conn.—Wilcox v. Green, 28 
Conn, 572. 
Ind.—Pulaski County v. Shields, 
130 Ind. 6, 29 NE 385. ; 
Me.—Baring v. Calais, 11 Me. 463. 
Md.—Bell Air Harford Nat. Bank 
v. Rutledge, 124 Md. 46, 91 A 790; 
Wolfe v. Hauver, 1 Gill 84. 
Mass.—Fitzgerald v. Williams, 148 
Mass. 462, 20 NE 100. 


Thompson v. 


168. 


N. 
346, 53 NE 33. 

Pa.—Brolaskey vy. McClain, 61 Pa. 
146; Sheaffer v. Eakman, 56 Pa. 144. 

98. See infra §§ 313-317. 

99. Randall v. Randall, 101 Kan. 
‘841, 166 P 516. 
' [a] Illustration.—-Entries made 
by a person in the ordinary course 
of his business are, in case of his 
death, admissible for the purpose of 
showing where suci: person was at 
the date when the entry purports to 
have been made. Howard v. Strode, 
242 Mo. 210, 146 SW 792, AnnCas1913 
CLS 7. 
. Circumstantial evidence generally 
see infra §§ 264-312. 

To Ueeis:— rand: va Mlyira, “bir. 

Casy No..65015,: “Gilp. -60. 
~ Ala.—Fowler v. Pritchard, 148 Ala. 
261, 41 S 667; Thompson v. State, 122 
Ala..12, 26 S 141; Morris Min., etc., 
Co. v. Knox, 96 Ala. 320, 11 S 207; 
Louisville, etce., R.. Co. v. Hall, 87 
Ala. 708, 6 S 277, 18 AmSR 84, 4 LRA 
710; Jordan v. Roney, 23 Ala. 758; 
Stringfellow v. Mariott, 1 Ala. 573. 

Ark.—Tatum v. Mohr, 21 Ark. 349. 

Cal.—-Peo v. Hill, 123 Cal. 571, 56 
P 443; Peo. v. Johnson, 91 Cal. 265, 
‘27 P 663; Peo v. McCrea, 32 Cal. 98. 

Colo.—Gilpin v. Gilpin, 12 Colo. 504, 
eileen Ola. 

Conn.—Sears vy. Hayt, 37 Conn. 406. 

Del.— Wilkins v. Wilmington, 2 
Marv. 132, 42 A 418. 

Ga.—Mallery v. Young, 94 Ga. 804, 
22 SE 142. 

Ind.—Allen, v. Davis, 101 Ind. i187. 

Ky.—Louisville, etc., R. Co. v. Car- 
others, 65 SW 833, 66 SW 385, 23 
KyL 1673. 

Me.—State v. Benner, 64 Me. 267. 


Hie oa v. Fagan, 108 Mass. 
Mich.—Canadian Bank of Com- 


merce v. Coumbe, 47 Mich. 358, 11 
NW 196. 
Bet Soop eeale v. Sater, 13 Minn. 
Sp eres Na oe v. Ritenour, 87 Mo. 
yeh H—Wiggin v. Plumer, 81 N,'H. 

N. Y.—Lewis v. Andrews, 3 Silv. 
SUD GS, 6 NYS set? liatf 12°72 N® vya 
673 mem, 27 NE 1044 mem]; West v. 
Manhattan R. Co., 56 N. Y. Super. 
590; el NMS 519, [ath 12eN. ay. <654 
mem, 24 NE 1092 mem]; Webber v. 
Hoag, 8 NYS 76. 

W. C.—State v. Behrman, 114 N. ¢. 
797, 19 SH 220, 25 LRA 449, 

N. D.—Luick v. Arends, 21 N. D. 
614, 1832 NW 353, 364 [cit Cyc]. 

Oh.—Westlake v. Westlake, 34 Oh. 
St. 621, 32 AmR 397. 

Or.—Garrison v. Goodale, 23 Or. 


N. H.—Badger v. Story, 16 N. H.' 
Y.—Dodge v. Weill, 158 N. Y.: 
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S. C.—Walker v. Meetze, 31 S. C. 
L570. 

Tenn.—Grigsby v. State, 4 Baxt. 
19; Kirby v. State, 9 Yerg. 383, 30 
AmD 420. 

Tex.—Texas, etc., R. Co. v. Tuck, 
103 Tex. 72,123 SW 406; San Antonio 
Tract: Con v.. Lambkin, (Civ. A.) 99 
SW 574; Murphy v. State, 41 Tex. 
Cr. 120, 51 SW 940; Mallory v. State, 
ae ake Cr. 482, 36 SW 751, 66 AmSR 

Vt.—State v. Howard, 32 Vt. 380, 
78 AmD 609. 


Wash.—State v. Power, 24 Wash. 
$45.63) P)J192)°63 LRA 902. 
Wis.—O’Toole v. State, 105 Wis. 


18, 80 NW 915. 

Eng.—Thomas v. Connell, 4 M. & 
W. 267, 150 Reprint 1429. 

{a] This rule has been applied to: 
(1)Statements with respect to notice. 
Vouisville® setc,,: RR. Co? vee Hall 187 
Ala. 708, 6 S 277, 13 AmSR 84, 4 LRA 
710; Hodges v. Coleman, 76 Ala. 103; 
Kuglar’ v." Garner,’ -7¢ Ga.’ 765. (2) 
Statements bearing on knowledge. 
Thomas v. Connell, 4 M. & W. 267, 
150 Reprint 1429. (3) Statements 
bearing on motive. State v. Shermer, 
55 Mo. 83; Yeary v. State, (Tex. Cr.) 
66 SW 1106. (4) Statements bearing 
on purpose. State v. Holcomb, 86 Mo. 
371; Garrison v. Goodale, 23 Or. 307, 
31, P- 709; "State, v. Howard, 32 Vt. 
380, 78 AmD 609. (5) Statements 
bearing on intention. Glaze v. Blake, 
56 Ala. 379; Mallery v. Young, 94 
Ga. 804, 22 SH 142; State v. Power, 
24 Wash. 34, 63 P 1112, 63 LRA 902. 
(6) Exclamations of pain. Wilkins 
v. Wilmington, 16 Del. 132, 42 A 418; 
Tumey v. Knox, 7 T. B. Mon. (Ky.) 
88; Hicks v. Galveston, etc., R. Co., 
96 Tex. 355, 72 SW 835. (7) Exclama- 
tions indicating effect on the mind. 
Louisville, ete., R. Co. v. Carothers, 
65 SW 833,66 SW 385, 23 KyL 1673. 
(8) Statements indicating the effect 
of certain influences. Gilpin v. Gilpin, 
12 Colo. 504, 21 P 612. (9) State- 
ments assigning reasons for acts, etc. 
Wesson v. Washburn Iron Co., 13 
Allen (Mass.) 95, 90 AmD 181; Nut- 
ting v. Page, 4 Gray (Mass.) 581; 
Waribault v. Sater, 13 Minn. 223; 
O’Neil v. Crain, 67 Mo. 250; Birge v. 
Bock, 44 Mo. A. 69; Mooney v. New 
York El. R. Co., 16 Daly 145, 9 NYS 
522; Westlake v. Westlake, 34 Oh. 
St., 621, 32 AmR 397; Walker  v. 
Meetze, 31 S. C. L. 570; Tillman v. 
Wetsel, (Tex. Civ. A.) 31 SW 483. 
(10) Remarks of bystanders. French 
v. Com., 7 Kyl 747; Felder v. State, 
aor oe A. 477, 5 SW 145, 59 AmR 

[b] _ Contradictory statements are 
not evidence of the truth of the mat- 
ters asserted in either statement. 
Hand v. Elvira, 11 F. Cas. No. 6,015, 
Gilp. 60; Gayle v. Bishop, 14 Ala. 
562; Allen v. Davis, 101 Ind. 187; 
Dozier v. Barnett, 13 Bush (Ky.) 457; 
Cave v. Cave, 13 Bush (Ky.) 452; 
State v. Benner, 64 Me. 267; Gilbert 
v. Woodbury, 22 Me. 246: State v. 
Coella, 3 Wash. 99, 28 P 28. 

2. Texas Cent. R. Co. v, Powell, 


38 Dex. Civ. A. 1575) 86 4Siw low See 
infra §§ 265-270. 
3 Cal.—Kyle y. Craig, 125 Cal. 
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Conn.—State v. Hawley, 63 Conrt. 
47, 27 A 417. yi ma 


Ky.—Thompson v. Stewart, 5 Litt 5. 
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although statements made ante litem motam are en- 
titled to greater weight than statements made after 
the controversy has arisen.® The statement need not. 
be contemporaneous with the fact in issue, but unless 
the court deems it too remote to be relevant,’ it may 
either precede’ or follow® the time at which the exis- 
tence of the fact sought to be proved is material. 
Narrative statements are, however, excluded under 
the rule which prevents a party from using declara- 
tions independently relevant as evidence of the facts 
alleged in them.?° 


Mont.—State v. Dotson, 26 Mont- 
305, 67 P 938. : 
Eng.—Gale v. Halfknight, 3-Stark. 
56,.3 ECL 592. 3 

See infra §$§ 288-306. 

4 Ala.—Powell v. Henry, 96 Ala. 
412, 11 S 311; Mahone v. Reeves, 11 
Ala. 345. 

Iowa.—Van Sandt v. Cramer, 60 
Iowa 424, 15 NW 259; Wadsworth v. 
Harrison, 14 Iowa 272. 

Md.—Baptiste v. De Volunbrun, 5 
Harr. /& .J. 86. 

Mass.—Nourse v. Nourse, 116 Mass. 

1 


Miss.—Baker vy. Kelly, 41 Miss. 
696, 98 AmD 274; Young v. Power, 41 
Miss. 197. 

N. Y.—Crounse v. Fitch, 1 Abb. 
Dec. 475, 7 Transcr. A. 101, 6 AbbPr 
NS 185; Howard v. Upton, 9 Hun 434. 

5. U. S.—Emma Silver Min. Co. v. 
Park, 8 F. Cas. No. 4,467, 14 Blatchf. 
411 


Ala.—Rogers v. Wilson, Minor 407,. 
12 AmD 61. 

Cal.—Fette v. Lane, 37 P 914. P 

Ind.—Hamilton v. State, 36 Ind. 
#80, 10 AmR 22. f 

Ky.—Thompson v. Stewart, 5 Litt. 


La.—State v. Thomas, 30 La. Ann. 
600. 

Md.—Cross v. Black, 9 Gill & J: 
198. 

Mass.—Walker  v. 
Gray 548. * 

N. Y.—Peo. v. De Graff, 6 NYSt 412, 
5 N. Y. Cr. 561; Robetaille’s Case, 6 
CityHallRec 171. , 
HSN aay v. Guggenheim, 20 Pa, 

S. C.—Martin v. Simpson, 16 S. C. 
L. 262. ; 

Tex.—Phillips v. State, 19 Tex. A, 
158; Brunet v. State, 12 Tex. A, 521; 
McPhail v. State, 9 Tex. A. 164. ‘ 

{a] If the act is one of alleged 
criminality, an accompanying declar- 
ation which tends to show it to be 
innocent, is admissible. Hamilton v. 
State, 36 Ind. 280, 10 AmR 22. 

6. Hovey v. Stevens, 12 F. Cas. No, 
6,745, 1 Woodb. & M. 290; Baker v. 
Kelly, 41 Miss. 696, 98 AmD 274. : 

7. See supra § 90. 

8. Reel v. Reel, 8 N. C. 248, 268, 9 
AmD 632; Northern Texas Tract. Co. 
v. Caldwell, 44 Tex. Civ. A. 374, 99 
SW 869; Gould v. Lakes, 6 P. D. 1. 

9. U. S.—Tobin v. Walkinshaw, 23 
F. Cas. No. 14,070, McAll. 186. 

Conn.—In re Johnson, 40 Conn. 587. 

Ga.—Thomas v. State, 67 Ga. 460. 

Iowa.—Hannabalson vy. Sessions, 
116 Iowa 457, 90 NW 93, 93 AmSR 250. 

Me.—Barug v. Colais, 11 Me. 463. 

pga seWatzoR v. Terry, 9 Allen 


N. C.—Reel v, Reel, 8 N. C. 248, 
268, 9 AmD 6382. 

Pa.—Louden vy. Blythe, 16 Pa. 532, 
55 AmD 527. 

Eng.—Gould v. Lakes, 6 P. D. 1; 
Doe v. Allen, 12 A. & BE. 451, 40 ECL 
227, 113 Reprint 882: Nelson v. Old- 
field, 2 Vern. Ch. 76, 23 Reprint 659. 

10. U. S—Brannen v. U. S., 20 Ct. 
Gly 219. 

Ala.—Bradford v. Haggerthy, 11 
Ala. 698. 

Ark.—River, ete., Constr. Co. v. 
Goodwin, 105 Ark, 247, 151 SW 267. 

Conn.—Ladd v. Abel, 18 Conn. 513. 

La.—Duperrier v. Dautrive. 12 La. 
Ann. 664. 

Me.—Atkinson v. Orneville, 96 Me. 
311, 52 A 796; Bangor v. Brewer, 47 


Worcester, 6 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 262-265] 


Hearsay evidence of the making of a statement 
which i is independently relevant cannot be received."! 
Form of Statement. 
statement independently relevant may be oral,12. or 
may appear in various written forms,!? such as book 
telegrams,!® 
newspaper?’ and other?® notices, promissory notes,?° 


[§ 263] 2. 


entries,!* _ letters,!° 


mortgages,”*  receipts,??__ bills of lading,2* and 
records.?4 
[§ 264] 3. Circumstantial Evidence—a. Basis 


of Opinion Generally. Where opinion evidence is 
received.?> statements made to the witness, and on 


ere Syfe 34 Me. 
Md.—tLeffler v. Allard, 18 Md. 545. 
fe: —Salem v. Lynn, 13 Metc. 


N. Y.—Osborn v. Robbins, 37 Barb. 
481 [rev on other grounds 36 N. Y. 
365, 2 Transcr. A. 319, 4 AbbPrNS 


25. 
Or.—Alden v. Grande Ronde Lum- 
ber Co., 46 Or. 593, 81 P 385. 

Utah.—Moyle v. Salt Shek City 
Cong. Soc., 16 Utah 69, 50 P 806. 

ll. State v. Leavitt, 87 Me. 72, 32 
A 787; Loven, peed vo Casas, (Tex. 
Civ. A’) 196 S 629; State v. Hollen- 
beck, 67 Vt. 34, 30 A 696; 
Vv. Cook, 122 Va. 579, 95 SE 4 

12. Ill.—Goldstein v. Freudenberg, 
191.Til, A. 63. 

Ind.—Banks v. State, 157 Ind. 190, 
60 NE 1087. 

N. J.—Smarak v. Segusse, 91 N. J. 


L. To 102 A 354. 
"Y.—Dodge v. Weill, 158 N. Y. 
NE 33; Hunt v. Peo., 3 Park 


346 53 
Cr7569 

N. C—Merrell v.. Dudley, 139 N. C. 
oe 51 SE 7 
Co Magill v. Southern R. Co., 95 
Ss. %. 306, 78 “SE 1033 

See also cases supra § 262. 

[a] A telephone conversation may 
be shown where the statements there- 
in are independently relevant. Gold- 
stein v. Freudenberg, 191° Ill. A. 63; 
Smarak v. Segusse, 91 N. J. L. 57, 102 
A 354. See generally supra § 160. 

13. U.S.—Brown v. Piper, 91 U. S. 
37, 23 L. ed. 200; Marks v. Fox, 18 
Fed. 713. 

Ala.—Moses v. Katzenberger, 84 
Ala. 95,4 S 237; Manmaway v. State, 44 
ae 375; Jennings v. Blocker, 25 Ala. 

Ark.—Ryburn v. Pryor, 14 Ark. 505. 

Towa.—Kocher v. Palmetier, 112 
Iowa 84, 83 NW 816. 

La.—Swift v. Williams, 1 La. 165. 

Mich.—Bond v. McMahon, 94 Mich. 
$57, 54 NW 281. 

.Miss.— Baldwin v. Flash, 58 Miss. 
593; Wildey v. Bonney, 31 Miss. 644; 
Wells v. Shipp, Walk. 353. 

Mo.—Mann v. Best, 62 Mo. 491; 
Salmons v. Davis, 29 Mo. 176. 

N. Y.—Matter of Runk, 181 App. 
Div. 461, 168 NYS 970 [aft 224 °N.) Y. 
570, 120 NH 8751; Peo. v. Coombs, 36 
App. Div. 284,55 NYS 276 [aff 158 N. 
Y, 532, 53 NE 527]; Brooks v. Conner, 
10 Daly 183. 

N. C.—State v. Behrman. 114 N. C. 
797,19 SE 220, 25 LRA 449. 

Pa.— Sergeant v. Ingersoll, 15 Pa. 
343; Evans v. Mengel. 3 Pa. 239; Hel- 
ser v. Pott, 3 Pa. 179. 

Vt.—Foster v. Dickerson, 64 Vt. 
233, 24 A 253. 

Enge.—Pyke v. Crouch, 1 Ld. Raym. 
730, 91 Reprint 1387. 

fa] A document inoperative in it- 
self may be received. State v. Behr- 
rere 114 N. C. 797, 19 SE 220, 25 LRA 
4 


{b] “Existence of a copy at a cer- 
tain time may be a fact relevant in 
itself, for example, to show that the 
orivinal is an ancient _ document. 
Williams v. Conger. 125 U. S. 397, 
SCt 933, 31 L. ed. 778. 

Documentary evidence 
see infra XTX. 

14. U. S—Beaver v. Taylor, 1 


Corinth v. Lincoln, 


pees 


generallys 


Wall. 637, 17 L. ed. 601. 


Ga—Cody v. Gainsville First Nat. 
Bank, 103. Ga. 789, 30 SH 281. 
Mll_—Chicago, ete., R. Co., v. earns 


EVIDENCE 


be shown.?é 
An unsworn 


memoranda,}* 


[22 C. he] Ber 


which his opinion is based, in whole or in part, may 


[§ 265] b. Bodily Condition—(1) In General. 
n unsworn statement of a third person cannot be 
direct evidence of the existence of a particular bodily 
condition in men?? 
declarant was intimately acquainted with the facts,?9 
or the declaration was made in the presence of the 


or in animals,?® although the 


person to whose bodily condition it related,®° unless 


soll, 65 Ill. 399. 
La.—Doubrere v. Grillier, 2 Mart. 
N. fe 171. 


609. °69 ‘SW 625, 

N. H.—Newbury Bank y. Sinclair, 
60 N. H. 100, 49 AmR 307. 

N. ¥.—Spellman v. Muehlfeld, 48 
App. Div. 262, 62 NYS 749. 

Pa.—Crooks’ v. Bunn, 136 Pa, 368, 
coe 529; Coxe v. Deringer, 78 Pa. 

[a] Relevancy.—The existence of 
the entry must be relevant. Spell- 
man v. Muehlfeld, 48 App. Div. 262, 
62 NYS 749. 

15. U. S.—Wilkes v. Dinsman, 7 
How. 89, 12 L. ed. 618. 

Ala.—Cleveland Woolen Mills v. 
Sibert, 81 Ala 140, 1:S 778. 

Cal.—Rogers v. Manhattan L. Ins. 
Co., 138 "Cal. *285;,-71"P 348. 

Conn.—Livingston’s App., 63 Conn. 
68, 26 A 470. 

Ga.—Vizard v. Moody, 119 Ga. 918, 
47 SE 348 

Ill,-_Carter v. Carter, 152 Ill. 434, 
Sti Ne 948, 38 NE 669 [aff 37 Ill. INS 

Kan.—Hubbard v. Cheney, 76 Kan. 
222, 91 P 793,123 AmSR 129: 

Ky.—Murray v. East End Impr. 
Co., 60 SW 648, 22 KyL 1477. 

Md.—Roberts v. Woven Wire Mat- 
tress Co., 46 Md. 374; Burckmyer v. 
Whiteford, 6 Gill 1. 

Mass.—New England Mar. Ins. Co. 
v. De Wolf, 8 Pick. 56. 

Mich.—Schaub v. Welded-Barrel 
Co., 125 Mich. 591, 84 NW 1095. 

Miss.—Spivey v. State, 58 Miss. 

8 


N. H.—Newman vy. Bean, 21 N. H. 


93. 

N. Y.—Peo. v. Lewis, 136 N. Y. 633, 
382 NE 1014; Badger v. Badger, 88 
N. Y. 546, 42° AmR 263; Scott v. Mid- 
dletown, ’ete., R. Co 86 N27 YY 200% 
Conde v. Hall, 92 Hun Ba uecas NYS 
411; Winters v. Judd, 59 Hun 32, 12 
NYS 411; Foster v. Newbrough, 66 
Barb. 645. [aff 58 N. Y. 481]; Peo. v. 
Lewis, 16 NYS 881 [aff 136 N. Y. 
€33 mem. 32 NE 1014 mem]; Ey. 
v. Claffy, 12 NYSt 625 [aff 120 N. Y. 
627 mem, 24 NE 1096 mem]. 

Okl.—Keel'v. New York L. Ins. Co., 
20) OKW19 559 4eP) 17-7: 

Pa.—Hannis v. Hazlett, 54 Pa..133; 
Com. v. Gentry, 5 Pa. Dist.» 703; 
Wakeman v. Thomas, 3 LackLegN 
277; Albrecht v. Breder, 12 WklyNC 


170. 
Ss. Oe de ete, Re vCoriv. 
Blake. 46 8. C. L. 66. 


Vt.—May v. Brownell, 3 Vt. 463. 

Va.—Cluverius v. Com., 81 Va. 787. 

Wis.—Coxe v. Milbrath, 110 Wis. 
499. 86 NW 174. 

[a] A correspondence (1) is ad- 
missible if relevant. Boyden  v. 
Burke, 14 How. (U. S.) 575, 14 L. ed. 
548; Walker v. Pue. 57 Md. 155; Oel- 
richs v. Ford, 21 Md. 489; Walsh v. 
Gilmor, 3 Harr. & J. (Md.) 355,10 
AmD 503; Newman v. Bean, 21 N. H. 
23; Felter v. Claffy, 12 NYSt 625 
[aft 120 N. Y. 627 mem, 24 NE 1096 
mem]. (2) Correspondence between 
the parties to a contract after its 
execution is not admissible in an ac- 
tion thereon. Southern R. Co. v. 
Wilcox, 99 Va. 394, 39 SH 144. 

{b] The history of the case may 
be shown in part by statements con- 
tained in letters. Brown v. Powe, 7 
NYSt 387. 

fc] Contents otherwise proved.— 


in the latter case his acquiescence was in the nature 
of an admission, in which event the statement may be 
used against him.*t But statements which are fairly 


The judge is not required to admit 
a letter in evidence where its con- 
tents are fully covered by other tes- 
timony. ee Appeal, 63 
Conn, 68, 26 A 0. 

[dad] Letters hot connected with 
the case are not admissible. Coxe v. 
Milbrath, 110 Wis. 499, 86 NW 174.’ 

16. Chrisman v. Carney, 33 Ark. 
316; Com. v. Gentry, 5 Pa. Dist. 703. 

17. Jll—Ewing v. Bailey, 36 Ill. 
of Nacepi URE Ms 

Ind.—St. Joseph Hydraulic Co. v. 
Globe Tissue Paper Co., 156 Ind. 665, 
59 NE 995. 

DAR ee v. Smith, 40 Mich. 


N. Y.—Bigelow v. Hall, 91 N. Y. 
145; Wolf v. Di Lorenzo, 22 Misc. 
323, 49. NYS 197. 

Or.—Humphrey v. Chileat Canning 
€o., 20: Or. "209; 25 P3389. 
ay vusrou ba v. Huff, 8 Serge. & R. 

Tex.—Henry v. Bounds, (Civ. A.) 
46 SW 120; Watson v. Winston, (Civ. 
A.) 438 SW 852. 

18. Jewell v. Jewell, 1 How. (U. 
S.) 219,. 11 Le 'ed. 108: ; 

19. Fox v. Foster, 4 Pa. 119. 


20. McCann v. Preston, 79 Md. 
223, 28 A 1102: : 
21. Daniels v. Dayton, 49 Mich. 


137, 13 NW 392. 

22. Sturm v. Atlantic Mut. Ins, 
Co., 38 N. Y. Super. 281 [aff 63 N. Y. 
77]; Singer Mfg. Co. v. Coon, 9 Misc. 
465, 30 NYS 232. 

23. Jordan v. Wilson, 25 Pa. 390. 

24. Dormitzer v. German Sav., etc., 
Soc., 23 Wash. 132, 62 P 862. 

25. See infra § 594 et seq. 

26. U. S.—Kansas City, etc., R. Co. 
v. Stoner, 51 Fed. 649, 2 CCA 437. 

Ala.—Smith v. State, 53 Ala. 486; 
Eckles v. Bates, 26 Ala. 655. 

Tll.—Salem v. Webster, 95 Tll. A. 
120 [aff 192 Ill. 369, 61 NE 323]. 

Mass.—Barber v. Merriam, 11 Al- 
len 322. 

N. H.—Plummer v. Ossipee, 59 N. 


55 
Ny, State v. Gedicke, 43 N. J. 


N. Y.—Matteson v. New York Cent. 
RR. Co., 62:" Barb. -364 {aff) 3b IN. 
487, 91 AmD 67]. 

Stating facts on which opinion 
based see infra_§ 652. 

27. Bloomberg Va Laventhal, 
(Cal.) 178 P 496; St. Kevin Min. Co. 
v. Isaacs, 18 Colo. 400, 32 P 322; Har- 
rington v. Hamburg, 85 Iowa 272, 52 
NW 201; Johnson v. Powell, (Kan.) 
123 P 881. 

28. Welch v. Norton, 73 Iowa 721, 
36 NW 758. 

29. Heald v. Thing, 45 Me. 392; 
Brown v. Metropolitan L. Ins. Co., 65 
Mich. 306, 32 NW 610, 8 AmSR 894; 
Wilt v. Vickers, 8 Watts (Pa.) 227. 

[a] Statements by (1) the wife 
(Heald v. Thing, 45 Me. 392) or (2) 
the mother (Brown vy. Metropolitan 
L. Ins. Co., 65 Mich. 306, 32 NW 610, 
8 AmSR 894; Wilt v. Vickers, 8 Watts 
(Pa.) 227) of the person to whose 
condition such statements relate are 
not admissible. 

30. Wilt v. Vickers, 8 Watts (Pa.) 
227; Missouri, etc., R. Co. v. Dawson, 
10 Tex. Civ. A. 19, 29 SW 1106. 

31. See Kozlowski v. Chicago, 113 
Til. A. 513, 515 (where the court, 
probably having in mind this princi- 
ple, said: “One of the policemen tes- 
tified to the declarations of the phy- 
Sician concerning the condition of 


262 [220.3.] 


indicative of the existence of a relevant bodily con- 
dition of the declarant at the time of the declara- 


appellant after he had examined him 
at the hospital. These declarations 
were made in the presence of appel- 
Jant and were therefore properly re- 
ceived’’). 

Admissions by eueue or acquies- 
cence see infra §§ 356, 357. 

82. U. S.-—Chicago he eee Ins, 
Co. v. Mosley, 8 Wall. 397, 19 L. ed. 
437; Travelers’ Protective Assoc. v. 
West, 102 Fed. 226, 42 CCA 284. 

Ala.—Birmingham R., etc., Co. v. 
Gray, 196 Ala. 42, 71 S 689; Lewy Art 
Co. v. Agricola, 169 Ala. 60, 58 S 145; 
Western Steel Car, etc., Co. v. Bean, 
163 Ala. 255, 50S 1012; New Connells- 
ville Coal, etc., Co. v. Kilgore, 162 
Ala. 642, 50 S "205: Birmingham R., 
etc., Co. v. Enslen, 144 Ala. 343, 39 
S 74; Kansas City, ete., R. Co. v. But- 
ler, 143 Ala. 262, 388 S 1024; Postal 
Tel. Cable Co. v. Jones, 133 Ala. 217, 
32 S 500; Helton v. Alabama Midland 
R. Co., 97 Ala. 275, 12 S 276; Stone v. 
Watson, 37 Ala. 279; Stein v. State, 
87 Ala. 123; Barker v. Coleman, 35 
Hire 221; Phillips v. Kelly, 29 Ala. 

Ark.—St. Louis Southwestern R. 
Co. v. Jackson, 98 Ark. 119, 124 SW 
241; Taylor v. McClintock, 87 Ark. 
248, 112 SW 405; Edmonds v. State, 
34 Ark. 720. 

Cal.—Green v.’ Pacific Lumber Co., 
130 Cal. 435, 62 P 747; Dow v. Oro- 
wille, 22 Cal..A. 215;.134 P 197. 

Conn.—Kelsey v. Universal L. Ins. 
Co., 35 Conn. 225. 

Ga.—Tilman v. Stringer, 26 Ga. 171; 


Cedartown v. Brooks, 2 Ga. A, 583, 
59 SE 836. 

Ida.—State v. Gilbert, 8 Ida. 346, 
69 P 62. 

Ill.—Springfield Cons. R. Co. v. 
Hoeffner, 175 Ill. 684, 51 NE 884; 
Chicago City R. Co. v. Lowitz, 119 


Tll. A. 360 [aff 218 Ill. 24, 75 NE 755]. 

Ind.—Indiana R. Co. v. Maurer, 160 
Ind. 25, 66 NE 156; Hancock County 
v. Leggett, 115 Ind. 544, 18 NE 53; 
pouey ale, etc., R. Co. v. Falvey, 104 
Ind. 409, 3 NE’ 389, 4 NE 908; Cleve- 
land, ete., R. Co. v. Newell, 104 Ind. 
264, 3 NE 836, 54 AmR 312; Carthage 
Turnp. Co. v. Andrews, 102 Ind. 138, 
1 NE 364, 52 AmR 653; De Pew v. 
Robinson, 95 Ind. 109; Elkhart v. Rit- 
ter, 66 Ind. 136; Cleveland, ete., R. 
Co. v. Clark, 52 Ind. A. 646, 99 NE 
777; Indianapolis, etc., Rapid Transit 


Co. v. Walsh, 45 Ind. A, 42, 90.NE 138; | 


Indianapolis St. R. Co. v. Haverstick, 
35 Ind. A. 281, 74 NE 34, 111 AmSR 
163; Southern Indiana R. Co. v. Davis, 
82 Ind. A. 569, 69 NE 550; Treschman 
v. Treschman, 28 Ind. A. 206, 61 NE 
961; Huntington v. Burke, 21 Ind. A. 
655, 52 NE 415; Alexandria v. Young, 
20 Ind. A, 672, 51 NE 109; Anderson 
v. Citizens’ St. R. Co., 12 Ind. A. 194, 
38 NE 1109. 

Iowa.—Clark v. Sioux County, 178 
Towa 176, 159 NW 664; Moran v. Mar- 
tinson, 164 Iowa 712, 146 NW 841; 
Etzkorn v. Oelwein, 142 Iowa 107, 
120 NW 686, 19 AnnCas 999; Fish- 


burn v. Burlington, etc., R. Co., 127 
Iowa 483, 103 NW 481; Yeager. v. 
Spirit Lake, 115 Iowa 593, 88 NW 


1095; Crippen v. Des Moines, 78 NW 
688; Keyes v. Cedar Falls, 107 Iowa 
509, 78 NW 227; McDonald v. Fran- 
chere, 102 Iowa 496, 71 NW 427; Blair 
v. Madison County, 81 Iowa 313, 46 
NW 1093. 

Kan:—St. Louis, ete., R. Co. v. 
Chaney, 77 Kan. 276, 94 P 126; St. 
Louis; ete., R. .Co. v: Burrows, 62 
Kan. 89, 61 P 439; Atchison, etc., Lica 
Co. v. Johns, 36 Kan. 769,14 P 237, 
59 AmR 609. 

Ky.—Chesapeake, ete., R. Co. v. 
Wiley, 121 SW 402; Shotwell v. Com., 
68 SW 403, 24 KyL 255. 

Me.—Asbury L. Ins. Co. v. Warren, 
€6 Me. 523, 22 AmR 590; Kennard v. 
Burton, 25 Me. 39, 43 AmD 249, 

Md.—Delmar v. Venables, 125 Md. 
471, 94 A 89. 

Mass.—Weeks v. Boston Bl. R. Co., 
190 Mass. 563, 77 NE 654. 


EVIDENCE 


Mich.—Kinney vy. Cadillac Motor 
Car Co., 199 Mich. 485, 165 NW 651; 
O’Dea v. Michigan Cent. R. Co., 142 
Mich. 265, 105 NW 746; Styles v. De- 
catur, 131 Mich. 443,.91 NW _ 622; 
Burleson v. Reading, 110 Mich. 512, 68 
NW 294; Will v. Mendon, 108 Mich. 
251, 66 NW 58; Elliott v. Van Buren, 
33 Mich. 49, 20 AmR 668; Johnson v. 
McKee, 27 Mich. 471; Hyatt v. Adams, 
16 Mich. 180. 

Minn.—Williams v. Great Northern 
R. Co., 68 Minn. 55, 70 NW 860, 37 
DA LO Oo: 

Miss.—Field v. State, 57 Miss. 474, 
34 AmR 476. 

Mo.—Lindsay v. Kansas City, 195 
Mo. 166, 93 SW 273; McHugh v. St. 
Louis Transit Co., 190 Mo. 85, 88 SW 
853; State v. Thompson, 132 Mo. 301, 
34 SW 31; Marr v. Hill, 10 Mo. 320; 
McMahon v. St. Louis United R. Co., 
(A.) 203 SW 500; Estes,v. Missouri 
Pac. R. Co., 110 Mo. A. 725, 85 SW 627; 
King v. King, 42 Mo. A. 454. 

Nebr.—Ward v. Attna L. Ins. Co., 82 
Nebr. 499, 118 NW 70; Nixon v. Oma- 
ha, etc., R. Co., 79 Nebr. 550, 1183 NW 
117; Western Travelers’ Acc. Assoc. 
v. Munson, 73 Nebr. 858, 103 NW 688, 
1 LRANS 1068. 

N. H.—Canney v. Rochester Agri- 
cultural, etc., Assoc., 76 N. H. 60, 79 
A 517; Plummer v. Ossipee, 59 N. H. 
55; Taylor v. Grand Trunk R. Co., 48 
N. H. 304, 2 AmR 229; Towle v. Blake, 
48 N. H. 92; Howe v. Plainfield, 41 
N.. H. 135 
es J.—State v. Gedicke, 43 N. J. L. 

N. Y.—Matteson v. New York Cent. 
Ruy Co. BSN. YY. S487, 229 GAmDs 67; 
Brow v. New York Cent. R. Co., 32 

Y. 597, 88 AmD 353; Peo. v. Wil- 
aang: 2 Abb. Dec. 596, 2 Cow. Cr. 13, 
3 Park, ;Cr... 84% 

N. C.—State v. Whitt, 113 N: C. 
ae 18 SE 715; Henderson v. Crouse, 

2N.C. 623; Bell v. Morrisett, 51 N. 
ee 178; Biles v. Holmes, 33 N. C. 16; 
Roulhac v. White, 31 N. C. 63. 

N. D.—Puls v. Grand Lodge A. O. 
U. W., 13 N. D. 559, 102 NW 165. 

Oh.——Cleveland City R. Co. v. Roe- 
buck, 22-Oh;; Cir. Cts.99, 12 Oh. Cir. 
Dee. 262. 

r.—Weygandt v. Bartle, 88 Or. 
310. “i71 P 587; Vuilleumier v. Oregon 
Water Power; .ete., Co., 55.Or. 129, 
132,.105..P +706 [cit aos State v. 
Mackey, 12 Or. 154, 6 P 

Pa.—Howe v. Howe, 16 oa Super. 
193. 


S. C.—Oliver v. Columbia, etc., R. 
Co., 65; S.C..1, 48 SE .307; ‘Welch v. 
Brooks, 44 Su Gal iad: Young yv. 


Gray, LEG) 1. 88: 

Tenn.—Lewis v. Moses, 6 Coldw. 
193; Denton v. State, 1 Swan 279. 

Tex.—Northern Texas Tract. Co. v. 
Crouch, (Civ. A.) 202 SW°‘781; Hous- 
ton, etc., R. Co. v. Thompson, (Civ. 
A.) 138 SW 1066; Missouri, etc., R. 
Co.) .vi- Dalton;);56; Tex. .Cive <A., 82, 
120 SW 240; St Louis Southwestern 
R. Co. v. Garber, (Civ. A.) 108 SW 
742; St. Louis Southwestern R. Co. 
v. Coates, (Civ. A.) 103 SW 662; 
Hardin v. St. Louis Southwestern R. 
Co., (Civ. A.) 88 SW 440; St. Louis 
Southwestern R. Co. v. Haynes, (Civ. 
A.) 86 SW 934; Texas Cent. R. Co. v. 
Powell, 38 Tex. Civ. A. 157, 86 SW 21; 
Chicago, ete., R. Co. v. Williams, 387 
Tex. Civ. A. 198, 883 SW 248; Arring- 
ton v. Texas, etc., R. Co., (Civ. A.) 
70 SW 551; Gulf, etc., R. Co. v. Bell, 
24 Tex. Civ. A. 579, 58 SW 614; St. 
Louis, etc., R. Co. v. Gill, (Civ. A.) 
55 SW 386. 

Vt.—Sheldon v. Wright, 80 Vt. 
298, 67 A 807; Earl v. Tupper, 45 
Vt. 275; State v. Howard, 32 Vt. 380, 
78 AmD 605. 

Wash.—Bothell v. Seattle, 17 Wash. 
263,.49 P 491. 

Ww. Va.—Stevens v. Friedman, 58 
W.. Va..£785) 261) SH T32% 

Wis.—Hall v. American Masonic 
Ace. Assoc., 86 Wis. 518, 57 NW 366; 
McKeigue v. Janesville, 68 Wis. 50, 


[§ 265 


tion,?? will be received as circumstantial evidence of 
the existence of that condition,®* even though made 


31 NW 298. 

Eng.—-Aveson v. Kinnaird, 6 Bast 
188, 102 Reprint 1258. 

Ont.—yYoulden v. London Guaran- 
tee, etc., Co., 26 Ont. L. 75, 3 OntWN 
832, 21 OntWR 674, 4 DomLR_ 721 
[foll Richard Evans & Co. Ltd. v. 
Astley, [1911] A. C. 674]. 

“The declarations of a party are 
received to prove his condition, ills, 
pains, and symptoms, whether aris- 
ing from sickness, or an injury by 
accident or violence.” State v. Mack- 
ey; 12 Or. 154, 158, 6 P 648. 

[a] Reason for rule. —“Expres- 
sions of present existing pain, and 
of its locality are admitted 
upon the ground of necessity, as 
being the only means of determining 
whether pain or suffering is en- 
dured by another. Whether feigned 
or not is a question for the jury.’ 
Cleveland, etc., R. Co. v. Newell, 104 
Ind. 264, 269, 3 NE 836, 54 AmB 312. 

[b] Rule well established.—‘“‘The 
rule that such declarations are admis- 
sible whenever the bodily or mental 
feelings of the declarant, or the na- 
ture, symptoms and effects of the 
malady from which he is then suffer- 
ing,,are material to b@ proved, is too 
well established to justify discus- 
sion or require the citation of author- 
ity.” Seeley v. Central Vermont R. 
Col; 8S: Vt. LT8h T8292 As 28 ee 

[e] Illustration—In an action 
against a physician for malpractice 
in treating a fractured leg, evidence 
of plaintiff's wife that plaintiff, 
while standing with his foot upon 
her fingers, pressed on the foot until 
he complained that it hurt him, 
was not objectionable as evidence of 
a self-serving declaration or because 
made in an experiment in his wife's 
presence, but was admissible as evi- 
dence of an expression of present 
pain and suffering. Sheldon Ve 
Wright, 80 Vt. 298, 67 A 807. 

[da] ‘Peculiar tooth.—In a@ murder 
trial, where it was material to prove 
that the deceased had a peculiar tooth 
in his mouth, his declarations about 
it, made when there could have been 
no lis mota, were held admissible in 
evidence as res geste. Edmonds v. 
State, 34 Ark. 720. 

{e] Where the declarant is avail- 
able as a witness, such evidence is 
secondary and not admissible. At- 
lanta St. R. Co. v. Walker, 98 Ga. 
462, 21 SE 48. 

33. See cases supra note 32. 

{a] Res geste.—(i) Such excla- 
mations have been regarded as gov- 
erned by the rules affecting declara- 
tions which are part of the res 
geste. Montgomery St. R. Co. v. 
Shanks, 139 Ala. 489, 37 S 166; Wil- 
kinson v. Moseley, 30 Ala. 562; Dis- 
trict of Columbia v. Dietrich, 23 App. 
(D.a C)* 5773, Sones. .v.. ¢White, “11 
Humphr. (Tenn.) 268; Dowlen v. 
State, 14 Tex. A. 61. See infra §§ 
535-559. (2) But the principle under 
discussion is distinct from the res 
geste rule. The distinction is 
brought out in Runnells v. Pecos, etc., 
R.. Co., 49) Mex. -CiverA, 150;21'b3; TOF 
SW 647, 648 (where it is said: “It 
is a rule of evidence that the excla- 
mations, or complaints which are the 
spontaneous manifestations of dis- 
tress or pain or suffering are admis- 
sible as original evidence under the 
ordinary application of the rule of 
res gestae. As they are in pie nature 
of verbal acts, they may be testified 
to by any person in whose presence 
they were uttered. But a distinction 
must be drawn between such com- 
plaints or expressions and mere de- 
scriptive statements of a sick or in- 
jured person, as to the effects of his 
trouble. The latter are not admis- 
sible under the rule of res geste. 


eT he descriptive statement of a sick 


or injured person as to the subject- 
ive symptoms and effects and causes 
of his trouble might also be admis- 
sible in evidence, but not under the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a considerable time after the injury from which the 
condition is claimed to have resulted was received.*4 
The length of the interval will, however, affect the 
weight of the evidence,*> because statements made 
immediately or soon after the injury was received 
are less subject to a suspicion of fabrication than 
statements made a considerable time thereafter.®* 
Such statements gain in probative force in propor- 
and ante litem 
motam,** and exclude the suspicion of being in whole 
or in part feigned.*® Indeed it has been held that the 
admissible statements should be limited to such as 
are involuntary*® and appear to be spontaneous ex- 
pressions of present feeling rather than the result of 
a deliberate purpose.*! It is not, however, necéssary 
that the statement should be a part of the res gestw 


tion as they are involuntary%? 


rule of res geste. Such statements, 
though hearsay in character, are ad- 
missible principally upon the reason 
that symptoms of a_ sickness are 
usually in part subjective which can 
only be ascertained from the state- 
ments of the patient himself. But 
the mere descriptive statements of 
a sick or injured person can be ad- 
mitted in evidence only when made 
(1) to a medical attendant or nurse 
for purposes of medical treatment; 
or (2) they must relate to existing 
pain or other symptoms from which 
the person is then suffering; (3) such 
statements or explanatory symptoms 
are admissible when the medical at- 
tendant or nurse is called upon to 
give a conclusion based in part upon 
them and are explanatory of the con- 
clusion of such medical attendant or 
nurse’’). 

84. Ala.—Casualty Co. v. McCal- 
lum, 75 S 902. . 

Iowa.—Battis v. Chicago, ete., R. 
Co., 124 Iowa 623, 100 NW 543. 
pee ay eran v. Charlton, 7 Cush. 

N. H.—Canney v. Rochester Agri- 
cultural Assoc., 76 N. H. 60, 79 A 517. 

Tex.—Houston, etc., R. Co. v. Max- 
well, (Civ. A.) 128 SW 160; Chicago, 
etc., R. Co. v. Williams, 37 Tex. Civ. 
A, 198, 883 SW 248. 

Wis.—Bredlau v. York, 115 Wis. 
654, 92 NW 261. é 

85. Central R. Co. v. Smith, 76 Ga. 
209, 2 AmSR 31; Southern Indiana R. 
Co. v. Davis, 32 Ind. A. 569, 69 NE 
550; Missouri, etc., R. Co. v. Williams, 
50 Tex. Civ. A. 134, 109 SW 1126; 
Texas Cent. R. Co. v. Powell, 38 Tex. 
Civ. A. 157, 86 SW 21. 

36. Kan.—Topeka v. High, 6 Kan, 
A. 162, 51 P 306. 

Mich.—Mulliken v. 110 
Mich. 212, 68 NW 141. 


Corunna, 


N. Y.—Werely v. Persons, 28 N. 
Y. 344, 84 AmD 346; Lewke v. Dry 
Dock, ete, R. Co, 46 Hun 2838; 


Powers v. West Troy, 25 Hun 561; 
Baker v. Griffin, 23 N. Y. Super. 140. 

Or.—Thomas v. Herrall, 18 Or. 546, 
23.0 8497, 

Tex.—Texas, etc., R. Co. v. Barron, 
78 Tex. 421, 14 SW 698. re 

Vt.—Bagley v. Mason, 69 Vt. 175, 
37 A 287. , 

87. Louisville, ete., R. Co. v. Smith, 
84 SW 755, 27 KyL 257. 

88. Alexandria v. Young, 20 Ind. 
A. 672, 51 NE 109; Strudgeon v. Sand 
Beach, 107 Mich. 496, 65 NW _ 616; 
International, etc., R. Co. v. Kuehn, 2 
Tex. Civ. A. 210, 21 SW 58. 

39. Delaware, ctc., R. Co. v. Ash- 
ley, 67 Fed. 209, 14 CCA 368; Butts 
v. Eaton Rapids, 116 Mich. 539, 74 
NW 872. 

[a] Question for ‘jury.—Whether 
the statements are feigned is a ques- 
tion for the jury. Lange v. Schoelt- 
ter 115 .@al. 388, 40 P's1895 2 Peo. vy. 
Lowen, 109 Cal. 381. 42 P 32; Chapin 
v. Marlborough, 9 Gray (Mass.) 244, 
69 AmD 281; Bacon v. Charlton, 7 
Cush. (Mass.) 581; Houston, ete, R 


Co. v. Shafer, 54 Tex. 641. - 
40. West Chicago St. R. Co. v. 
Kennelly, 170 Ill. 508, 48 NE 996; 


Hewitt v.-Fisenhart, 36 Nebr. 794. 55 
NW 252; Kennedy v. Rochester City, 
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General. 


(2) 


more detailed 


etc., R. Co.,, 130 N. Y. 654, 29 NE 141; 
Olp v. Gardner, 48 Hun (N. Y.) 169; 
Smith v. Dittman, 16 Daly 427, 11 
NYS 769; Schuler v. Third Ave. R. 
Co., 1 Misc. 351, 20 NYS 683; Texas 
State Fair v. Marti, 30 Tex. Civ. A. 
132, 69 SW 432. 

41. Teter v. Spooner, 279 Ill. 39, 
116 NE 673; Stadler v. Chicago City 
R. Co., 159 Ill. A. 617; St. Louis, etc., 
R. Co. v. Chaney, 77 Kan. 276. 94 
P 126; Chesapeake, etc., R. Co. v. 
Wiley, (Ky.) 121 SW 402. 

[a] Preliminary evidence.—Be- 
fore the declaration of a party with 
regard to a present and existing pain 
or suffering is admitted in evidence 
to a jury for the purpose of proving 
that an injury received by the party 
some time prior was continuing or 
permanent, sufficient evidence of the 
appearance or conduct of the party 
or of the particular circumstances 
under which the statements were 
made should be produced to make it 
at least probable to the court that 
the statements were the natural and 
spontaneous expression of present 
feeling and not the result of a delib- 
erate purpose. It is, however, im- 
possible to lay down any definite rule, 
applicable to all cases as to the 
amount or character of preliminary 
evidence requisite in such cases, but 
a wide latitude of discretion rests in 
the trial court. St. Louis, etc., R. 
Co. v. Chaney, 77 Kan. 276, 94 P 126. 

42. Trinity, etc., R. Co. v. Carpen- 
ter, (Tex. Civ. A.) 132 SW 837. 

43. Strudgeon v. Sand Beach, 107 
Mich. 496, 65 NW 616; Bagley v. 
Mason, 69 Vt. 175, 37 A 287. 

44, Conn.—Rowland v. Philadel- 
phia, etc., R. Co., 63 Conn. 415, 28 
A 102 


Ill.— Chicago v. McNally, 227 Ill. 
14, 81 NE 23 

Kan.—Atchison, ete, R. Co. v. 
Johns, 36 Kan. 769, 14. P 237, 59. Am 
R 609. j 

Mass.—Roosa v. Boston Loan Co., 
132 Mass. 439; Barber v. Merriam, 11 
Allen 322. : 

Mich.—Strudgeon v.' Sand Beach, 
107 Mich. 496, 65 NW 616. 

N. H.—Norris v. Haverhill, 65 N. 
H. 89,18 A 85. 

N. Y.—Murphy v. New York Cent. 
R.. Coi, 66 Barb. 125. 

Tex.—Jackson v. Missouri. etc., R. 
CoOL 30Texs CivitAl 319 bo SW 12: 


Wis.—McKeieue v. Janesville, 68 
Wis. 50, 31 NW 298; Quaife v. Chi- 
cago, etc., Co., 48 Wis. 513, 4 


R. 
NW 658. 33 AmR 821. 

45. Ill.—Chicago City R. Co. v. 
Bundy, 210 111. 39, 71 NE 28. 

Ind.—Indianapolis Tract.. etc., Co. 
v. Gillaspy, 56 Ind. A. 332, 105 NE 242; 
Indianapolis Southern R. Co. v. Tuck- 
er, 51 Ind. A. 480, 98 NE 431. 

Mich.—Strudgeon v. Sand Beach, 
107 Mich, 496. 65 NW 616. 

Miss.—Mobile ete., Co. v. Carpen- 
ter. 104 Miss. 706, 61 S 693, AnnCas 
1916A 829. 

N. H.—wNorris v. Haverhill, 65 N. 
H. 89,18 A 85; Taylor v. Grand Trunk 
Riv Co:; N: H. 304,°2 AmR 229; 
Towle v. Blake, 48 N. H. 92. 

Tex.—Jackson v. Missouri. etc., R 
Co., 23 Tex. Civ. A. 319, 55 SW 376. 
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of the happening of the injury.*? In the absence of 
a suspicion of fabrication, it is not essential that the 
statements should have been made ante litem 
motam;** but they have been received, although 
made post item motam,** or even after suit has been 
brought,*° -or during the trial.*¢ 

Insanity of the sufferer at the time of making 
declarations as to then existing pain does not render 
evidence of such declarations inadmissible.*? 


Form of Declaration—(a) In 


The representation may take any form, 
inarticulate, as in groanings,‘8 moanings,*® or facial 
expression,°® or articulate, as in exclamations®+ or 
statements 
plaints.5? In some cases, however, a limitation of the 
rule is announced, to the effect that such statements 


summarized as com- 


{a] Rule applied.—‘Dr. Smock 
was asked if he heard appellee ‘make 
any complaint of pain about his hand, 
expressions of pain, and if so to state 
what he said.’ The only objection to 
this question was that the statement 
was not competent unless prior to 
the commencement of this action. 
This was not a good objection. The 
question, fairly construed, asked him 
to state what he heard, if anything, 
in the way of expressions of present 
existing pain relating to the time he 
saw appellee. This class of testi- 
mony is competent, and its admis- 
sibility does not depend upon the 
statement being made before suit 
is begun. The ground of this objec- 
tion might be considered in weighing 
such testimony, but not in determin- 
ing its admissibility.” Indianapolis 
Southern R. Co. v. Tucker, 51 Ind. A. 
480, 98 NE 4381, 436. 

{b] Young  child.—Exclamations 
of pain made by a child of tender 
years in his own home and not in 
the presence of any medical atten- 
dant, and under circumstances indi- 
cating that they are the natural and 
ordinary exclamations of pain, are 
admissible, although made during the 
pendency of the action, as the reason 
for the exclusion of such evidence is 


clearly inapplicable. Strudgeon vy. 
pend Beach, 107 Mich. 496, 65 NW 
46. Fleming v. Springfield, 154 


Mass. 520, 28 NE 910, 26 AmSR 268. 


47. Knox v. Robbins, (Tex. Civ. 
A.) 151 SW 1134. 
48. Cicero, etc., R. Co. v. Priest, 


190 Ill, 592, 60 NE 814; Indianapolis 
St. R. Co. v. Schmidt, 163 Ind. 360, 71 
NE 201; International, etc., R. Co. v, 
Cain, 35 Tex. Civ. A. 539, 80 SW 571. 

49. McCambridge v. Chicago, 178 
Tll. A. 513; Burles v. Oregon Short 
Line R. Co., 49 Mont. 129, 140 P 519, 
AnnCasi1916A 873. 


50. McCambridge v. Chicago, 178 
JeAs bl, 

51. See infra § 267. 

52. U. S.—Travellers’ Ins. Co. v. 


Mosley, 8 Wall. 397, 19 L. ed. 437. 
Ala.—Louisville, ete, R. Co. y. 
Davaner, 162 Ala. 660, 50 S 276; Birm- 
ingham R., etc., Co. v. Moore, 151 Ala. 
327, 48 S 841; Kansas City, etc., R. 
Co. v. Butler, 143 Ala. 262, 38 S 1024; 
Kansas City R. Co. v. Matthews, 142 
Ala. 298, 39 S 207; Stein v. State, 37 


Ala. 123; Phillips v. Kelly, 29 Ala. 
628; Eckles v. Bates, 26 Ala. 655; 
Rowland v. Walker, 18 Ala. 749; 


Southern R. Co. v. Hardin, 1 Ala. A. 
277; 55) S270: 

Ark.—St. Louis, ete., R. Co. v. Mur- 
ray, 55 Ark. 248, 18 SW 50, 29 AmSR 
32, 16 LRA 787. 

Cal. Dow v. Oroville, 22 Cal. A. 
215,,184 P 197, 

Colo.—Colorado Springs, ete., R. Co. 
v. Allen, 48 Colo. 4, 108 P 990; Den-. 
ver City Tramway Co. v. Martin, 44 
Colo. 324, 98 P 836. 

D. C.—-Patterson v. Ocean Acc., ete., 
Corp., 25 App. 46. 

Ga.—Atlanta, ete, R. Co. v. Gard- 
ner, 122 Ga. 82, 49 SE 818. _ 

Ill.—Horney v. St. Louis, etc., R. 
Co., 165 Til. A. 547. 

Ind.—Indiana R. Co. v. Maurer, 160 
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cannot be shown in evidence, where the person 
whose illness or injury is the subject of investiga- 
tion is living and able to come before the jury and 


be examined, as a witness,°? unless 
were made to a medical etientant 


Ind. 25, 66 NE 156; Chicago, etc., R. 
Co. v. Spilker, 134 Ind. 380, 33 NE 
280, 34 NE 218; Hancock County Vv. 
Leggett, 115 Ind. 544, 18 NE 53; 
Carthage Turnp. Co. v. Andrews, 102 
Ind. 138, 1 NE 364, 52 AmR 653; Por- 
ter County v. Dombke, 94 Ind. 72; 
Elkhart v. Ritter, 66 Ind. 136; Guil- 
foil Contracting Co. v. Clark, (A.) 
99 NE 777; Indianapolis, etc., Rapid 
Transit Co. v. Walsh, 45 Ind. A. 42, 
90 NE 138; Southern Indiana R. Co. 
v. Davis, (A.) 68 NE 191; Hunting- 
ton v. Burke, 21 Ind. A. 655, 52 NE 
415; Alexandria v. Young, 20 Ind. A. 
672, 51 NE 109. 

Iowa.—Vernon vy. Iowa State Trav- 
eling Men’s Assoc., 158 Iowa 597, 138 
NW 696; Duffey v. Consolidated Block 
Coal Co., 147 Iowa 225, 124 NW 609, 
30 LRANS 1067; Johnston v. Cedar 
Rapids, ete., R. Co., 141 Iowa 114, 119 
NW 286; Patton v. Sanborn, 133 Iowa 
650, 110 NW 1032; Battis v. Chicago, 
ete., R. Co., 124 Towa 623, 100 NW 
543; Crippen v. Des Moines, 78 NW 


688; Keyes v. Cedar Falls, 107 Iowa 
509, 78 NW 227. 
Kan.—Sly v. Powell, 87 Kan. 142, 


A238) Pi88is- St. wouls, etc. RI VCo. vy. 
Burrows, 62 Kan. 89, 61 P 439; Atchi- 
son, etc., R. Co. v. \Johns, 36 Kan. 
769, 14 Pp 237, 59 AmR 609; Topeka v. 
Hich, 6 Kan.’A. 162, 51 P 306. 

Ky.—Louisville, ete., Co. Vv. 
scalt, 155 Ky. 273, 159 sw 804. 

Me.—Kennard y. Burton, 25 Me. 39, 
438 AmD 249. F 

Mich.—Leedy v. Hoover, 160 Mich. 
449, 125 NW 394; Marshall v. Sagi- 
naw Valley Tract. Co., 157 Mich. 541, 
122 NW 131; Styles v. Decatur, 131 
Mich. 448, 91 NW 622; Will v. Mendon, 
108 Mich, 251, 66 NW. 58; Lacas v. De- 
troit City R. Co., 92 Mich. 412, 52 NW 
745; Johnson v. McKee, 27 Mich. 471; 
Hyatt v. Adams, 16 Mich. 180. 

Minn. “Williams v. Great Northern 


R. Co., 68 Minn. 55, 70 NW 860, 37 
LRA 199. 

Mo.—Brown v. Hannibal, etc., R. 
Co., 66 Mo. 588; Estes v. Missouri 


Pac. R. Co., 110 Mo. A. 725, 85 SW 
627. 

Nebr.—Ward v. Hartford tna L. 
Ins. Co., 82 Nebr. 499, 118 NW 70. 

N. H.—Taylor vy. Grand Trunk R. 
Co., 48 N. H. 304, 2 AmR 229; Towle 
Vie Blake, 48 N. H. 92; Perkins v. Con- 
cord R. Co., 44 N. H. 223; Howe v. 
Plainfield, 41 N. H. 135. 

N. Y.—Caldwell v. Murphy, 11 N. Y. 
416; De Long v. Delaware, etc., R. Co., 
37 Hun 282. 

7 Ne C:—-State-v.. Harris, 63 Nv Cit; 
Henderson v. Crouse, 52 N. C. 623; 
. Bell v. Morrisett, 51 N. C. 178: Wal- 
lace v. McIntosh, 49 N. C. 434; Biles 
v. Holmes, 33 N. C. 16. 

'’ Or.—Thomas v. Herrall, 18 Or. 546, 
23 P 497. 


Ss. C.—Camp v. Atlantic, ete, R. 
Cor, 100 Sue: B04 84 SE 825; Gosa v. 
347, 45 SE 


Southern R. Cont ssn Ce 
810. 


Pe ey cota v. Hart, 6 Humphr. 


Tex.—Missouri, ete, R. Co. v. 
Johnson, 95 Tex. 409, 67 SW 768; 
Houston, etce., R.* Co.) v.) Shafery. 54 
Tex. 641; Texas Cent. R. Co. v. Clay- 
brook, (Civ. A.) 178 SW 580; Mis- 
souri, etc., R. Co. v. Love, (Civ. A.) 
169 SW 922: Gulf, ete., R. Co. v. Cul- 
ver, (Civ. A.) 168 SW 514; Missouri. 
etc., Co. v. Graham, (Civ. A.) 168 SW 
55; Pecos, ete.. R. Co. v. Coffman, 
(Civ. A.) 160 SW 145; Texas Tract. 
- Co. v. Morrow, (Civ. A.) 145 SW 1069; 
Trinity, ete.. R. Co. v. Carpenter, (Civ. 
JN) Sey Sw 837; International, etc.. 
R. Co. v. Lane, (Civ. <A.) 127 SW 
1066; Houston, etc., R. Co. v. Parnell, 
56 Tex. Civ. A. 265. 120 SW 951; 
Texas Cent. R. Co. v. Wheeler, 52 Tex. 
Civ. A. 603, 116° SW 83; St. Louis 
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[§ 267] (b) 


such statements 
for the purpose | fact, 


Southwestern R. Co. v. Norvell, (Civ. 
A.) 115..SW .861; South Texas Tel. 
Cor Vv. “Tabby 52° Tex.Civi A 2132 144 
SW 448; Chicago, etc., R. Co. v. Wil- 
liams, 37 Tex. Civ. A. 198, 83 SW 
248; Missouri, etc., R. Co. v. Zwiener, 
(Civ. A.) 38 SW 375; Missouri, etc 
R. Co. v. Sanders, 12 Tex. Civ. A. 

33 SW 245; International, etc. R. on 
on Kuehn, 2 Tex. Civ. A. 210, 21 SW 


Vt.—Seeliey v. Central Vermont R. 
Co., 88 Vt. 178, 92 A 28; Graves v. 
Waitsfield, 81 Vt. 84, 69 A 137. 

Eng.—Aveson v. Kinnaird, 6 East 
188, Re Reprint 1258. 

“It is a familiar rule that testi- 
mony of complaints of present pain 
and suffering is admissible upon the 
principle of res geste.”” Gulf, etc., R. 
Co. v. McKinnell, (Tex. Civ. A.) 173 
SW 937, 938. 

[a] Reason for rule —“The un- 
studied expressions of daily life... 
stand on a footing which removes 
them in general from _ suspicion.’ 
Grand Rapids, etc., R. Co. v. Huntley, 
388 Mich. 537, 544, 31 AmR 321. 

[b] Ground of admissibility.—(1) 
“Where sickness or affection is the 
subject of inquiry, the sickness or 
affection is the principal fact. The 
tes geste are the declarations tend- 
ing to show the reality of its ex- 
istence, and its extent and character.” 
Travellers’ Ins. Co. v. Mosley, 8 Wall. 
(U. S.) 397, 408, 19 L. ed. 437. (2) 
On the other hand, it has been said 
that the declarations of the party 
are admitted to show the extent of 
latent injuries upon the general 
ground that such injuries are in- 
capable of being shown in any other 
mode except by such declarations as 
to their effect, but they are not ad- 
mitted as part of the res geste. 
epeke v. Davidson, 30 Vt. 377, 73 AmD 
31 


{c] Declarations admitted: (i) 
Statements as to the locality of a 
malady. Crippen v. Des Moines, 
(Iowa) 78 NW 688; Keyes v. Cedar 
Falls, 107 Iowa 509, 78 NW 227 [overr 
Ferguson v. Davis County, 57 Iowa 
601, 10 NW 906]; Mulliken v. Corun- 
na, 110 -Mich.- 212, 68 NW 141; 
Thomas v. Herrall, 18 Or. 546, 23 P 
497; St. Louis Southwestern R. Co. 
v. Coats, (Tex. Civ. A.) 103: SW 662; 
Drew v. Sutton, 55 Vt. 586, 45 AmD 
644. (2) Declarations as to physical 
condition explanatory of inability to 
work. Hewitt v. Hisenbart, 36 Nebr. 
794, 55 NW 252. (3) A description of 
physical condition in response ‘to a 
question. Texas, etc., R. Co. v. Bar- 
ron, 78 Tex. 421, 14 SW 698. 


[d] Statement must be spontane- 
ous and voluntary.—Atlanta, etc., R. 
Co. v. Gardner, 122 Ga. 82, 49 SB 818. 

fe] Explanation and corrobora- 
tion.—It frequently appears from the 
evidence that there were other in- 
dications of pain or suffering, such as 
appearance or conduct, at the time 
the declaration was made, and the 
declaration in such case is receivable 
as explanatory and corroborative of 
the condition thus exhibited. Travel- 
ers’ Ins. Co. v. Mosley. 8 Wall. (U. 
SEI ea ed., 487; Hawkes v. 
Chester, 70 Vt 271, 40 A 727; Aveson 
v, Kinnaird, 6 East 188, 102 Reprint 


53. Ga.—Atlanta St. R. Co. v. 
Walker. 98 Ga. .462,.21 SE 48. 

Tll—Lake St. Bl R. Co. v. Shaw, 
203 Ill. 39. 67 NE. 374, 

N. Y.—Kennedy v. Rochester ery: 
etc.. R. Co.. 130 N. Y. 654, 29 NE 141; 
Roche v. Brooklyn City,,..etes? R. Co., 
105 N. Y. 294, 11 NE 630, 59 AmR 506: 
Reed v. New York Cent. R. Co., 45 
N. Y. 574 [dist Werely v. Persons, 28 
N. Y. 344, 84 AmD 346: Caldwell v. 
Murphy, 11 oN. Ve 416]: Grant v. 
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of medical treatment®* or, in a personal injury ease, 
form part of the res gestew of the accident.®® 


Exclamations of Pain. Where 


the bodily. condition of a person is a hp 
exclamations 


of present pain°® dis- 


Groton, 77 Hun 497, 28 NYS 1014; 
Ryan v. Porter Mfg. Co., 57 Hun 253, 
10. NYS 774; Olp v. Gardner, 48 Hun 
169; Barrelle v. Pennsylvania Ri Cos 
4 NYS 127 {aff 121 N. Y. 697 mem, 24 
NE 1099 mem]. 

Oh.—Cleveland City R. Co. v. Roes- 
buck, .22 Oh: Cir, Ct; 99; 12 "Oh. Cir: 
Dec. 262; Lake Shore, etc., R. Co. v. 
Yokes, 12, Oh: Cir, Ct. 499,.5 Oh, Cir: 
Dec. 599. 

Wis.—Keller v. Gilman, 93 Wis. 9, 
66 NW 800; Tebo v. Augusta, 90 Wis, 
405, 68 NW 1045. 

[a] Statements as to the locality 
of pains are inadmissible. Atlanta St. 
R. Co. v. Walker, 93 Ga. 462, 21 SE 
48; West Chicago St. R. Co. v. Ken- 
nelly, 170 Ill. 508, 48 NE 996; Ken- 
nedy v. Rochester City, etc., R. Co., 
130 N. Y. 654, 29 NE 141; Keller v. 
Gilman, 93 Wis. 9, 66 NW 300. 

54, See supra note 53; infra § eGo: 

55. Springfield Cons. R. Co. 
Hoeffner, 175 Ill. 634, 51 NE 884; St. 
Louis Southwestern R Co, WV: Brown, 
30:;‘Tex:: (Civ: “A. 57569) SW, 1010) Hall, 
v. American Masonic Acc. Assoc., 86 
Wis. 518, 57 NW 366. 

Res geste generally see infra §§ 
535-559. 

56. U. S.—Northern Pac. R. Co. v. 
Urlin, 158 U.S. 271,15 SCt. 840, 39 T, 
e7, 977; Chicago Travelers’ Ins. Co. 
v. Mosley, 8 Wall. 397, 19 Li. ed. 439; 


Armour v. Skene, 153 Fed. 241, 33 

CCA 385. 
Ala.—Birmingham R.ete:,, «Covi, 

Gray, 196 Ala, 42, 71 S 689; Louis- 


ville, etc., R. Co. v. Davener, 162 Ala. 
660,50 8S 276: New Connellsville Coal, 
etc., Co. Vv. Kilgore, 162 Ala. 642, 50 $ 
205; Birmingham R., etc., Co. v. En- 
slen, 144 Ala. 343, 39 S 74; Birming- 
ham. RK. ete., Co.cv. Rutledge, 142 Ala. 
195,.39 S 338; Helton v. Alabama Mid- 
land R. Co.,. 97% Ala. 275,12) S: 27.63 
Western Union Tel. Co. v. Hender- 
son, 89 Ala. 510, 7 S 419, 18 AmSR 
148; Phillips v. Kelly, 29 alae oes 

Ark.—Prescott, etc., 

Thomas, 114 Ark. 56, 16T" sw: “486: 
St. Louis Southwestern R. Co. v. 
Jackson, 93 ork 119, 124 «SW. 241 
St. Louis, ete., R. Co. v. Murray, 55 
Ark. 248,18 SW 50, 29 AmSR 32, 16 
LRA 787. 

Colo.—Colorado Springs, ete. R. 
Co. v. Allen, 48 Colo. 4, 108 P 990; 
Denver City Tramway Co. v. Martin, 
44 Colo. 324. 98 P 836. 


Dak.—Sanders v. Reister, 1 Dak. 
151, 46 NW 680. 
Ga.—-Nashville, ete., R. Co. v. Mil- 


ler. 120 Ga. 453, 47 SE 959, 67 LRA 87, 
1 AnnCas 210: Powell v. State, 101 
Ga. 9, 29 SE 309, 65 AmSR 277; South- 
ern R. Co. v. Parham, 10 Ga. A. 531, 
73 SE 763. 

Ill— West Chicago St. R. Co. v. 
Kennelly, 170 Ill. 508, 48 NE 996; 
Bloomington v. Osterle, 139 T1l. 120. 
28 NE 1068; McCambridge v. Chicago, 
178 Ill. A. 518; Haywood v. Dering 
Coal Co., 145 Tl. A. 506: Chicago, ete. 
R. Co. v. Johnson, 128 Til. A. 20: Au 
rora v. Plummer, 122 Ill. A. 148; Chi- 
ee City R. Co. v. Lowitz. 119 Til. 

A. 360 [aff 218 Tll. 24. 75 NB 7551. 

Ind.—Madden v. Wilcox, 174 Ind. 
657. 91 NF 9338 [rev (A.) 88 NE 8711; 
Indianapolis St. R. Co. v. Schmidt, 162 
Ind. 360, 71 NE 201; Louisville, ete., 
R. Co. v. Miller, 141 Ind. 533, 37 NE 
343; Jackson County Vi Nibols 139 
Ind. 611, 38 NE 526: Cleveland, ete., 
R. Co. v. Prewitt, 134 Ind. 55%. aoa 
NE. 367; Chicago, ete., R. Co. v. Spil-> 
ker, 134 Ind. 380, 33 ‘NE 280, 34 NE 
218; Hancock County Vv. Legeett, 115 
Ind. 544, 18 NE 53; Louisville, etce., 
R. Co. v. Falvey, 104 Ind. 409, NE 
889, 4 NE 908; Carthage Turnp. Co. 
v. Andrews, 102 Ind. 138, 1 NE 364, 
52 AmR 653; Porter County v. 
Dombke, 94 Ind. 72; Elkhart v. Ritter, 
66 Ind. 136; Indianapolis Tract., ete, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, _ 
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tress®°? which are shown to be the natural and spon- 
taneous expression of present feeling and not the re- 
sult of a deliberate purpose,®® are competent cireum- 


Co. v. Gillaspy, 56 Ind. A. 332, 105 NE 
242; Indianapolis Southern R. Co. v. 


Tucker, 51 Ind. A. 480, 98 NE 431; 
Cleveland, .etc., R...Co..v., Carey,. 33 
Ind. A. 375, 71 NE 244; Peirce v. 


Jones, 22 Ind. A. 1638, 63 NE 431;Island 
Coal Co. v. Risher, 13 Ind. A. 98, 40 
NE 158; Anderson v. Citizens’ St. R. 
Co., 12 Ind. A. 194, 38 NE 1109; Stur- 
geon v. Sturgeon, 4 Ind. A. 232, 30 
NE 805. 

Iowa.-—Nicoll v. Sweet, 163 Iowa 
683, 144 NW 615, AnnCasl1916C 661; 
Duffey v. Consolidated Block Coal 
Co., 147 Iowa 225, 124 NW 609, 30 
LRANS 1067; Etzkorn v. Oelwein, 142 
Iowa 107, 120 NW 636, 19 AnnCas 
CRIS Johnston v. Cedar Rapids, etc., 
R. Co., 141 Iowa 114, 119 NW 286; 
Patton v. Sanborn, 133 Iowa 650, 110 
NW _ 1032; Fishburn v. Burlington 
R.° Co:, 127 Iowa 483, 103 NW 481; 
Battis v. Chicago R. Co., 124 Iowa 
623, 100 NW 543; Robinson v. Halley, 
124 Iowa 443, 100 NW 328; Hamilton 


v. Mendota Coal, etc., Co., 120 Iowa 
147, 94 NW. 282; Blair v. Madison 
County, 81 Iowa 313, 46 NW 1093; 


Gray v. McLaughlin, 26 Iowa 279; 
rinks v. Coe, 4 Greene 555, 61 AmD 

Kan.—Sly v. Powell, 87 Kan. 142, 
123 P 881; oBiedoral Betterment Co. v. 
Reeves, 77 Kan. Uda 9S8 2 262.0, pel 
AnnCas 796. 

Ky.—Louisville, ete., R. Co. v. Scalf, 
LobwkKty.w273, 159 Siw eeu. St. Louis, 
pity R. Co. v. Miller, 154 Ky. 236, 

57 SW 8; Chesapeake, etc., R. Co. v. 
Wiley. 134 Ky. 461, 121 SW 402.’ 

Me.—Kennard v. ‘Burton, 25 Me. 39, 
43 AmD 249. 

Mass.—Cashin v. New York, etc., R. 
Co., 185 Mass. 543, 70 NE 930; Barber 
v. Merriam, 11 Allen 322; Bacon v. 
Charlton, 7 Cush 581. 

Mich.—-Hall_v. Flint, 195 Mich. 
638, 162 NW 270; Schock? v. Cooling, 
175 Mich. 313, 141 NW 675; Pruner 
v. Detroit United R. Co., 173 Mich. 
146, 139 NW 48; 
Cent. R. Cai; 159 Mich. 110, 123 NW 
576; McCormick v. Detroit, etc., R. 
Co., 141 Mich. 17, 104 NW 390; Beath 
Va Rap 1a2 Re .Cos 119) Mich: 512, 78 
NW B37; Heddle’ vy. City Electric R. 
Cox 112’ Mich. 547, 70 NW _ 1096; 
Girard v. Kalamazoo, 92 Mich. 610, 53 
NW 1021; Lacas v. Detroit City: R. 
Cor, 92 Mich. 412, 52 NW 745; Peo. 
Vv. *“Meservey, 76 Mich. 223, 42 NW 
1133; Hyatt v. Adams, 16 Mich. 180. 

Minn.—Roach v. Great Northern R. 
Co., 133 Minn. 257, 158 NW 232; Fir- 
kins v. Chicago Great Western 18s, Co., 
61 Minn. 31, 63 NW 172; Holly v. 
Bennett, 46 Minn. 386, 49 NW 189. 

Miss.—Mississippi Cent. R. Co. v. 
Turnage, 95 Miss. 854, 49 S 840, 24 
LRANS 253. 

Mo.—Graul v. United R. Co., (A.) 


193 SW 38; Heiberger v. Missouri, 
etc,, Tel. Co., 133 Mo.. A. 452,, 113 
Sw 730-4 Clark vi. Hill; 1695 Mo. “A: 


541. 

Mont.—Burles v. Oregon Short Line 
R. Co., 49 Mont. 129, 140 P 513, Ann 
Cas1916A 873. 


Nebr.—Juckett v. Brennaman, 99 
Nebr. 755, 157 NW 925; Albrecht v. 
Morris, 91 Nebr. 442, 136 NW 48; 


Omaha. St. R. Co. v. Emminger, 57 
Nebr. 240, 77 NW 675. 


N. H.—Plummer v. Ossipee, 59 N. 


12 Beyay 

N. Y.—Link v. Sheldon, 136 N. Y. 
moe Np 696; Kennedy v. Rochester 
City, OtGr nek OG..61 80.eNeey ion 4, A290 
NE 141; Hagenlocher v. Coney Island, 
ete, R. Go,.99-N, Ys 136;-d- NE 536; 
Caldwell v. "Murphy, 11 N. Y. 416 [aff 

8 N. Y. Super. 233, and appr De Long 
v. Delaware, etc., R. Co., 37 Hun 282]. 

N. C.—Lush v. McDaniel, SYS AING Ob 


485, 57 AmD 566. 

N. D.—Bennett v. Northern Pac. 
Te Colo NG Dahl 2. 49 NW! LOS slo 
LRA 465. 


Or.—State v. Farnam, 82 Or, 211, 
249, 161 P 417, AnnCas1918A 318 [cit 
Cyc]. 

Pa. —Lewin v. Pauli, 7 LackLegN 


Pierson vy. Illinois. 


EVIDENCE 


213, 15-YorkLegRec 63. 

Ss. C—Camp v. Atlanta, etc., R. Co., 
100 S. C. 294, 84 SE 825; Welch v. 
Brooks, 44 8. C. L. 123. 

S. D2 Bordwell v. Mission Hill Tipe, 
166 NW 229. 

Tex.—Texas, etc., R. Co. v. Barron, 
78 Tex. 421, 14 SW 698; Galveston v. 
Barbour, 62 Tex. 172, 50 AmR 519; 
Texas, etc., R. Co. v. Stephens, (Civ. 
A.) 198 SW 396; St. Louis Southwes- 
tern R. Co. v. Roberts, (Civ. A.) 196 
SW 1004; Fox v. Houston, etc., R. 
Co., (Civ. A.) 186 SW 852; Gulf, etc., 
R. Co. v. McKinnell, (Civ. A.) 173 
SW 937; Missouri, ete., Co. v. Plem- 
mons, (Civ. A.) 171, Sw 259; Mis- 
souri, etc., R. Co. v.. Love, (Civ. A.) 
169 SW 922; St. Louis Southwestern 
Ri2@on ave GPrusitt, i(Civi aAx) 57, (SW: 
236; Knox v. Robbins, (Civ. A.) 151 
SW 1134; Texas Tract Co. v. Morrow, 
(Civ. A.) 145 SW -1069; Pecos, etc., 
R. Co. v. Coffman, 56 Tex. Civ. A. 472, 
121 SW 218; Houston, etc, R. Co. v. 
Parnell, 56 Tex. Civ. A. 265, 120 SW 
951; Missouri, etc., R. Co. v. Dalton, 
56 Tex. Civ. A. 82, 120 SW 240; South 
Texas Tel. Co.-v. Tabb, 52 Tex. Civ. 
A. 213, 114 SW 448; St. Louis South- 
western R. Co. v. Garber, (Civ. A.) 
108 SW 742; Runnells. .v. Pecos, etc., 
Rano. 49, Dex Civ, A.2150,, 107 Siw 
647° Sts houlss. etc. 4.Co. wv.anCoats; 
(Civ. A.) 103 SW 662; St. Louis, etc., 
R. Co. v. Boyer, 44 Tex. Civ. A. 311, 
97 SW 1070s Texas Cent. R. Co. v. 
Powell, 38 Tex Civ. A. 157, 86 SW 
21; St. Louis Southwestern R. Co. 
v. Burke, 36 Tex. Civ. A. 222, 81. SW 
774; International, etc., R. Co. v. Cain, 
35.) Tex.eCivz, Ac 539.7 80. SW, obLs. 56. 
Louis Southwestern R. Co. v. Mar- 
tin, 26 Tex. Civ. A. 231, 63 SW 1089; 
Texas, éte;, Rs. Co. Ves Lee; 21 Tex. 
Civ. A. 174, 51 SW 351, 57 SW. 573. 

W. Va.—Stevens _ v. Friedman, 58 
W. Va. 78, 51 SE 132. 

Wis.—Bredlau v. York, 115 Wis. 
554, 92 NW 261; Bridge v. Oshkosh, 
71 Wis. 363, 37 NW 409, 67 Wis. 195, 
29 NW 910; McKeigue vy. Janesville, 
68 Wis. 50, 31 NW 298. 

[a] Not objectionable as hearsay. 
—Indianapolis Southern R. Co. v. 
Tucker, 51 Ind. A. 480, 98 NE 431. 

57. Ala.—Helton v. "Alabama Mid- 
land R, Co., 97 Ala. 275, 12 S. 276. 

Cal.—Lange v. Schoeltter, 115 Cal. 
388, 47 P 139. 


Ind.— Peirce v. Jones, 22 Ind. A. 
1638, 538 NE 481. 
Iowa.—Schultz v. Starr, 180 Iowa 


1319, 164 NW 163. 

Kan.—State v. Buck, 88 Kan. 114, 
127 P 631, 42 LRANS 854, AnnCas 
1914B 730; Federal Betterment Co. v. 
Reevesi tt Kan 11,7 1176 93° 627, 
15 AnnCas 796 [quot Cyc]. 

Mass.—Com. v. Leach, 156 Mass. 99, 
oe Nr 163; Com. v. Fenno, 134 Mass. 
21 

Mich.—BEllicott v. Van Buren, 33 
Mich, 49, 20 AmR 668. 

N. Y.—-Kennedy v. Rochester City, 


ete! Re) Cot; 130" Ne “Yee 6545.29 NE 
141. 

Or.—Thomas v., Herrall, 18 Or. 546, 
23'-P 497. 


Tex.—International, ete., R. Co. v. 
Lane, (Civ. A.) 127 Sw 1066; Texas 
Cent. R. Co. v. Wheeler, 52 Tex. Civ. 
Au ite 116 SW 83; Runnells v. Pecos, 
49° Tex. Civ. A. 150, 107 

Vt.—Sheldon v. Wright, 80-Vt. 298, 
67 A 807. 

Wis.—Bredlau v. York, 115 Wis. 
554, 92 NW 261; Hall v. American Ma- 
sonic Ace, Assoc., 86 Wis. 518, 57 NW 
366; McKeigue v. Janesville, 68 Wis. 
50, 31 NW 298. 

Que.—Reg. v. pein ae SUD: fab? C: 
OPA we ete wars Tat Me call) 

58. St. Louis, ete., R. Co. v. Cha- 
ney, 77 Kan. 276, 94 P 126 (holding 
that such a showing is necessary). 

Narrative statements see infra § 
268. 


59. See supra notes 56, 57. 
60. U. S—Travellers’ Ins. Co. v. 
Mosley, 8 Wall. 397, 19 L. ed. 437; 
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stantial evidence of the existence of the particular” 
bodily condition,®® whether such condition arose from 
sickness, accidental injury, or violence,®° especially 


Armour v. Skene, 153 Fed. 241, 82 CCA 
385; Delaware, etc., R. Co. v. Ashley, 
67 Fed. 209, 14 CCA 368. 

Ala.—Kansas City, ete., R. Co. v. 
Matthews, 142 Ala. 298, 39 S 207; 
Birmingham R., ete., Co. v. Rutledge, 
142 Ala. 195, 39 S 338; Montgomery 
St. R. Co. v. Shanks, 139 Ala. 489, 87 
S 166; Postal Tel. Cable Co. v. Jones, 
133 Ala. 217, 32 S 500; Helton v. 
Alabama Midland R. Co., 97 Ala. 275, 
ies 276; Phillips v. Kelly, 29 Ala, 

Cal.—Green v. Pacific Lumber Co., 
130 Cal. 435, 62 P 747. 

Dak.—Sanders v. Reister, 1 Dak. 
151, 46 NW 680. 

D, C.—District of Columbia v. Diet- 
rich, 23 App. 577 

Tl. —Cicero, etc., St. R. Co. v. Priest, 
190 Ill. 592, 60 NE 814; West Chicago 
St. R. Co. v. Kennelly, "170 Ill. 508, 48 
NE 996; Chicago City R. Co. v. Lo- 
witz, 119 Ill. A. 360 Cafe 218 Ill. 24, 75. - 
re renee Aurora v. Plummer, 122 Th. 

43 

Ind.—Indianapolis St. R. Co. 
Schmidt, 163 Ind. 360, 71 NE ‘201: 
Carthage Turnp. Co. v. Andrews, 103 
Ind. 138, 1 NE 364, 52 AmR 653; Elk- 
hart v. Ritter, 66 Ind. 136; Cleveland,’ 
ete, Ru ‘Coatv.. Carey} 33 Ind. A. 275, 
71 NE 244. 

Iowa.—Robinson v. Halley, 124 ra¥a, 
443, 100 NW 328; Hamilton v. Men-: 
dota Coal, etc., Co., 120 Iowa 147, 94 
ree 282; "Rupp v. Howard, 114 Iowa 

86 NW 388; McDonald v. 'Franchere, 
102 Iowa 496, 71 NW 427; Aryman 
v. Marshalltown, 90 Iowa 350, 57 NW: 
867; Blair v. Madison County, 81 
Iowa 313, 46 NW 1093; Armstrong v. 
Ackley, 71 Iowa 76, 32 "NW 180; Gray 
v. McLaughlin, 26 Iowa 279. 

Me.—kKennard v. Burton, 25 Me. 39, 
43 AmD 249. 

Mass.—Weeks v. Boston El. R. Co., 
190 Mass. 563, 77 NE 654; Cashin v. 
New York, etc., ER ACON 185 Mass. 543; 
70 NE 930; Com. v. Leach, 156 Mass. 
99, 30 NE 163; Hatch v. Fuller, 1D be 
Mass. 574; Bacon v. Charlton, 7 Cush. 


Mich.—O’Dea v. Michigan Cent. R. 
Co., 142 Mich. 265, 105 NW 746; Styles 
Vv. "Decatur, 131 Mich. 443, 91 NW 
622; Butts v. Eaton Rapids, 116 Mich. 
539, 74 NW 872; Burleson v. Reading, 
110 Mich. 512, 68 NW 294; Will v. 
Mendon, 108 Mich. 251, 66 NW 58; 
Strudgeon v. Sand Beach, 107 Mich. 
496, 65 NW 616; Girard v. Kalamazoo, 
92 Mich. 610, 52 NW 1021; Lacas v. 
Detroit City R. Co., 92 Mich. 412, 
52 NW 745; Kelley v. Detroit, ete., R. 
Co., 80 Mich. 237, 45 NW 90. 20 AmSR 
514; Harris v. Detroit City R. Co., 76 
Mich?” 22:7;.942 “NW 1111; Mayo v. 
Wright, 63 Mich. 32, 29 NW 832; Mac- 
lean v. Seripps, 52 Mich. 214, 17 NW 
815,18 NW 209; Elliott v. Van Buren, 
33 Mich. 49, 20 AmR 668; Johnson v. 
McKee, 27 Mich. 471; Hyatt v. Adams, 
16 Mich. 180. 

Minn.—Williams v. Great North- 
ern R. Co., 68 Minn. 55, 70 NW 860, 
SiaArEL O97 

Miss.—Field v. State, 57 Miss. 474, 
34 AmR 476. 

Mo.—Lindsay: v. Kansas City, 195 
Mo. 166, 98 SW 273; McHugh v. St. 
Louis Transit Co., 190 Mo. 85, 88 SW 
853; State v. Thompson, 132 Mo. 301, 
34 SW 31; Brown v. Hannibal, etc., R. 
Co., 66 Mo. 588. 

N. H.—Plummer v. Ossipee, 59 N. 
Hy. 55. 

N. Y.—Hagenlocher v. Coney Is- 
land, etc., R. Co., 99-N.-Y. 136, 1 NE 
536; Jones v. Niagara Junction R. Co., 
63 App. Div. 607, 71 NYS 647; Kelly 
v. Cohoes Knitting Co., 8 App. Div. 
Tete 40 NYS 477. 

D.—Puls v. Grand Lodge, A. O. 
VW. NW 13 N. D. 559, 102 NW 165. 

S. G.—Oliver v. Columbia, ete., R. 
Co.. 65 S. C. 1, 48 SE. 307. : 

Tex.—Wheeler v. Tyler Southeast- 


ern R. Co., 91 Tex. 358, 43 SW 876; 
St)-Louis, ete.;,—R. |'Co,._v._ Boyer, « 44 
Tex. oChv.ntAz 311, 97 SW 1070; St. 
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where there are other indications of the condition.® 
It is not necessary that the exclamations should have |; 
been contemporaneous with the injury causing the 
condition,®? but such exclamations have been held 
admissible even though they occurred a considerable 
time after the injury,®? or after the declarant had 
It is not necessary 
that the exact words used by the sufferer should be 


decided to bring suit therefor.** 


Louis Southwestern R. Co. v. Haynes, 
(Civ. A.) 86 SW 934; St. Louis South- 
western R. Co. v. Burke, 36 Tex. Civ. 
A, 222, 81 SW 774; International, etc., 
R. Co. v. Cain, 35 Tex. Civ. A. 539, 
80 SW 571; Ft. Worth, ete., R. Co. v. 
Partin, 33 Tex. Civ. A. 173, 76 SW 
236; Arrington v. Texas, etc, R3'Cos, 
(Civ. A.) 70 Sw 551; St. ‘Louis South- 
western R. Co. v. Martin, 26 Tex. 
Civ. A. ee 63 SW 1089; Gulf, etc., 
R. Co. . Bell, 24 Tex. Civ. A. 579, 58 
SW 614: St. Louis, ete, R. Co. v 
Gill, (Civ. A.) 55 SW 386; Jackson v. 
Missouri, ete, R. Co., 23 Tex. Civ. A. 
319, 55 Sw 376; Missouri, etc., R. Co. 
“Vv. Zwiener, (Civ. A.) 38 Sw 375; Mis- 
souri, etc., R. Co. v. Sanders, 13 Tex. 
Civ. A. 5, 33 SW 245. 
Vt.—Brown v. Mt. Holly, 69 Vt. 
364, 388 A 69; Bagley v. Mason, 69 Vt. 
175, 37 A 287. 
Va.—Livingston v. Com., 14 Gratt. 
(55 Va.) 592 
Seattle, 17 


Wash.—Bothell Vv. 
Wash. 263, 49 P 491. 

Wis.—Keller v. Gilman, 93 Wis. 9, 
66 NW 800; McKeigue v. Janesville, 
&8 Wis. 50, 31 NW 298. 

61. Hagenlocher vy. Coney Island, 
etc., R. Co., 99 N. Y. 136, 1 NE 536. 

62. Ala.—Birmingham R.., etc., Co. 
v. Enslen, 144 Ala. 348, 39 S 74 
Kansas City, etc., R. Co. v. Matthews, 
142 Ala. 298, 39 *S 207. 

Ind. — Cleveland, etc., R. Co. v. 
Newell, 104 Ind. 264, 3 NE 836, 54 
AmR 312. 

Mo.—McHugh v. St. Louis Transit 
Co., 190 Mo. obs: 88 SW 853; BHstes v. 
Missouri Pac. . Co., 110 Mo. A. 725, 
85 SW 627. 

Or.—Thomas v. Herrall, 18 Or. 546, 
23. PP 497 

Tex.—Texas, etc., R. Co. v. Barron, 
7 Tex. 421, 14 SW 698; St. Louis 
Southwestern R. Co. v. Haynes, (Civ. 
A.) 86 SW 934; St. Louis, etc., R. Co. 
v. Gill, (Civ. A.) (5353) eed 386; Inter- 
national, etc:,| R.: Co. . Kuehn, 2 Tex. 
Civ. A: 210, 31 SW 58. 

W. Va.—Stevens v. Friedman, 58 
W. Va. 78, 51 SE 132. 

Ca] Effect of lapse of time.—The 
interval of time between the injury 
and expression of pain goes to the 
weight of the testimony, but not to 
its admissibility. Southern Indiana 
R. Co. v. Davis, 32 Ind. A. 569, 69 NE 
550. 

63. Prescott, etc., Co. v. Thom- 
as, 114 Ark. 56, 167 sv 486; McCor- 
mick v. Detroit; etc., R. Co., 141 Mich. 
17, 104 NW 390. 

64. McCormick v. Detroit, ete., R. 
Co., 141 Mich. 17, 104 NW 390 

65. Indianapolis Southern R. Co. 
v. Tucker, 51 Ind. A. 480, 98 NE 431. 

66. U. S.—Guild v. Pringle, 130 
Fed. 419, 64 CCA 621; National 
Masonic Acc. Assoc. v. Shryock, 73 
Hed... 774, 20 CCA 8. 

Ala.—Birmingham, 'R., etc.,. Co. v. 
Gray, 196 Ala. 42, 71 S 689; Western 
Steel Car, etc., Co. Via Bean, 163 Ala. 
255; 50 Ss 1012. 

Ark. —Fordyce v. McCants, 51 Ark. 
509, 11 SW 694, 14 AmSR 69, 4 LRA 
296. 


Fla.—Jacksonville Electric Co. v. 
Sloan, 52 Fla. 257, 42 S 516. 
Ga.—Fink v. Ash, 99 Ga. 106, 24 
SE 976;° Goodwyn v. Central of 
aeerele R. Co., 2 Ga. A. 470, 58 SH 
688. 


T1l.—Giobe Acc. Ins. Co. Gerisch, 
163 Ill. 625, 45 NE 563, 54 AmSR 486; 
Tllinois Cent.: R. Co. -v. Sutton, 43 
Tll. 488, 92 AmD 81; Minnesota Mut. 
I. Ins. Co. v. Link, 131 Tll. A. 89 [aff 
230 Ill. 278, 82*NE 637]. en 


Iowa. —Etzkorn — v. Oelwein, 


‘408 SW 1039; Missouri, ee 


‘cite. 


‘mediately after 
‘exceptions to the general rule, at 


|R. Go., 


EVIDENCE 


shown.® 
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circumstances,®? 


Iowa 107, 120 NW 636, 19 ArnCas 


a7eF Gray v. McLaughlin, 26 Iowa 
U9: 
Kan.—Atchison, Ri Co. ‘vi 


etc., 
Frazier, 27 Kan. 3. 
Mass.—Brown v. Brown, 208 Mass. 


‘290, 94 NE 465; Roosa v. Boston Loan 


Co., 132 Mass. "439; Morrissey v. Ing- 
ham, 111 Mass. 63; Chapin v. Marl- 
borough, 9 Gray 244, 69 AmD 281; 
Bacon v. Charlton, 7 Cush. 581. 

Miss.—Boyd v. State, 84. Miss. 414, 
oor 525; Scaggs v. State, 16 Miss. 
722. 

Mo.—McMahon v. United R. Co., 
(A.) 203 SW 500; Dunlap v. Chicago, 
etce., R. Co., 145 Mo. A. 215, 129 SW 
262. But co1apare Wadlow v. Perry- 
man, 27 Mo. 279, 280 [foll Marr v. 
Hill, 10 Mo. 320] (‘‘The evidence of- 
fered by the plaintiff, of the declara- 
tions of the slave, made whilst she 
was laboring under sickness, as to 
the cause of her illness, and the 
source of it, were admissible”). 

ING Ye—— Peon Av: Williams, 3 Abb. 
ae 596, 2 Cow. Cr. 13, 3 Park. Cr. 


Oh.—Lake Shore, etc., Co. 
Yokes, 12 Oh. Cir. Ct. 499, E “Oh. ‘cir, 
Dec. 599. 

Okl.—Smith_v. Meriee etc., R. 
Co., 42 Okl. 577, 581, 142 P 398 [quot 
Cyc]. 

Or.—Sullivan v. Oregon R., etc., 
Co., 12 Or: 392, 7 P 508,53 AmR 364. 

Pa.—-Gosser v. Ohio Valley Water 
Co., 244 Pa. 59, 90 A 540, AnnCas 
1915C 685. 

S. D.—Fallon v. onie City, 17S: 
D..570, 97 NW 100 

Tenn.—Kolb v. Knoxville, 1ii Tenn. 
311, 76 SW 823; Nored v. Adams, 2 


Head 449. 

Tex.--Newman v. Dodson, 61 Tex. 
91; Texas, etc., R. Co. v. Stephens, 
(Civ. A.) 198 SW 396; Travelers’ 
Protective Assoc. v. Roth, (Civ. A.) 
COs 
12) Tex. (Civ: 


Sanders, 5, 33 SW 


245; Gulf, etce., R. Co. v. Ross, 11 Tex. 
Civ. A. 201, 32 SW 730. 


“Such declarations are not evidence 
of the past facts which they may re- 
The cases in which they have 
been admitted to prove the cause of 
a wound or injury, when the declara- 
tions were made at the time, or im- 
the event, if not 


least mark the limit of admissibility.” 
Elmer v. Fessenden, 151 Mass. 359, 


362, 24 NE 208, 5 LRA 724. 


67. Equitable Mut. Acc. Assoc. v. 
McCluskey, 1 Colo. A. 473, 29 P 383; 


|Boyd v. West Chicago St. R. Co., 112 
|Tll, A. 50; Smith v. Chicago, ete. R. 


Co., 42 Okl, 577, 581, 142 


Cyc}. 

68. U. S.—Boston, etc., 
Oe he: 158) U.S: 334, 15 Rsct °330, 
39 L. ed. 1006. 
__Ala.—Birmingham Union R. Co. v. 
Hale, 90 Ala. 8, 8 S 142, 24 AmSR 


748 
Bik (Con Ava 


P 398 [quot 


Ark.—Prescott,  etc., 
Thomas, 114 Ark. 56, 167 SW 486. 

Conn.—Rowland  v. Bey eon ie 
etc., R. Co., 63 Conn. 415, 28 A 10 

Ga. —White v. Southern RECo, 7123 
Ga. 358, 51 SH 41 

Tl. —Chicago, ete R. Co. v. Don- 
worth, 203 Til. 192, 67 NE es {rev 
105 Tll. A. 4001; Lake St. El. Co. 
v. Shaw, 208 T1l.°39, 67 NE sve ‘[rev 
103 Til. A. 662]. 

Kan.—Union Pac. R. Co. v. Ham- 
merlund, 70 Kan. 888, 79 P 152. 

Ky.—Illinois R: Co. v. Wilson, 103 
SW 364, 31 KyL 789. 

Great Northern 


Minn. -~Williams Vv. 
68 Minn. .55,-70 NW 860, 37 
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Narrative Statements. Statements 


of a narrative nature as to the causes,®** attendant 


or effect®® of the sickness or 


injuries, or the manner in which,® or the time at 
which,”° an injury was inflicted, or the nature of 
former symptoms,” or past sufferings of the per- 
sons,’? or in general, as to bodily condition at an- 


LRA 199; Firkins v. Chicago Great 
ee. R. Co., 61 Minn. 31, 63 NW 

g 

Nev.—Kennedy v. SCRE y, 27 Nev. 
152, 74 P 7, 77 P 597 

Ok1. —Smith v. Chicago, etc., R. Co., 
42 Okl. 577, 581, 142 P 398 [quot Cyc]. 

Tex.— Texas, etce., R. Co. v. Ste- 
phens, (Civ. A.) 198 SW 396; 
national, etc., R. Co. v. Boykin, 32 
Tex. Civ. A. 72, 74 SW 93; Hicks v. 
Galveston, etc., R. Co., (Civ. A.) 71 
SW 322 [rev on other points 96 Tex. 
355,.72 SW 835]. 

Wis.—Price v. Grzyll, 133 Wis. 623, 
114 NW 100. 

69. Hancock County v. Leggett, 
115 Ind. 544, 18 NE 53; Smith v. Chi- 
cago, etc, R. Co., 42 Okl. 577, 581, 
142 P 398 [quot Cyc]; Fallon v. Rapid 
City, LIAS) D570; 97 NW 1009. 

70. Ashland v. Marlborough, 99 
Mass. 47; Smith v. Chicago, ete, R. 
Co., 42 Okl. 577, 581, 142 P 398 [quot 
hats Hunter v. McClintock, 23 S. C. 


71, Ala.—Smith v. State, 53 Ala. 
486; Eckles v. Bates, 26 ‘Ala. 655. 

Conn.—Rowland  v. Philadelphia, 
etc., R. Co., 63 Conn. 415, 28 A 102. 

Ill. Winnebago County v. Rock- 
ford, 61 Ill. A. 656. 

Kan. —Sly v. Powell, 87 Kan. 142, 
123 P 881. 

Me.—Heald v. Thing, 45 Me. 392. 

Mass.—Brown v. Brown, 208 Mass. 
290, 94 NE 465; Com. v. Leach, 156 
Mass. 992730 NE 163; Barber v. ‘Mer- 
riam, 11 "Allen 322. 

Minn. —Williams v. Great Northern 
RiiCo; ie Minn. 55, 70 NW 860, 37 
LRA 19 

Mo. Rela v. Piedmont, etc., L. Ins. 


Co., ree Mo. 421. 


N. H.—Taylor v. Grand Trunk R. 
Co., 48 N. H. 304, 2 AmR 229. 

N. Y.—Donohue v. Brooklyn, etc., 
R. Co., 53 App. Div. 348, 65 NYS 634; 
Page Vv. New York Cent. R. €o.,; 13 
Nef y., Super.’ 523. 

N. C.—Lush v. McDaniel, 35 N. C. 
485, 57 AmD 556. 

Okl.—Smith v. Chicago, etc., R. Co., 
42 Okl. 577, 142 P 398, me [quot Cyc]. 
Tex.—Texas, etc., Co. v. Ste- 


phens, (Civ. A.) 198 Sw 396; Gulf, 
cont R. Co. v. Bruce, (Civ. A.) "24S sw 


Wis. pet v. Gilman, 93 Wis. 9, 
66 NW 800. 

72. U. S.—Travellers’ Insurance 
me v. Mosley, 8 Wall. 397, 19 L. ed. 

Ala.—Birmingham R., etc., Co. v. 
Gray, 196 Ala. 42, 71 S 689; Western 
Steel Car, etc., Co. v. Bean, 163 Ala. 
255, 50 S 1012; Kansas City, ete., R- 
Co. v. Matthews, 142 Ala. 298, 39 
S 207; Kelly v. Cunningham,: 36 Ala. 
(be Barker v. Coleman, 35 Ala. 221; 
alloway v. Cotten, 33 Ala. 529: 
Eckles v. Bates, 26 Ala. 655. 

Conn.—State v. Dart, 29 Conn. 153, 
76 AmD 596. 

Ill.—Weyrich v. Peo., 89 Ill. 90, 

Ind.—Cleveland, ete. R. Co. v. 
Newell, 104 Ind. 264, 3 NE 836, 54 
AmR 312. 

Iowa.—Winter v. Central Iowa R. 
Co., 74 Towa 448, 38 NW 154; Fergu- 
son v. Davis Co., 57 Towa 601, 10 NW 

Kan.—Sly v. Powell, 87 Kan. 142, 
123 P 881. 

Ky.—Louisville, ete. R. Co. v. 
Smith, 84 SW 755, 27 KyL 257. 

Me. -_Asbury L. Ins. Co. v. Warren, 
66 Me. 523, 22 AmR 590. 
tee Md.—McCeney v. Duvall, 21 Md. 

Mass.—Cashin v. New York, etc., 
R.--Co.,. 185, sMass..543,, 70 NE 930; 
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§§ 268-270] 


other time,’* are incompetent ; especially, in case of 
injury, where at the time of the statement, 
patient has been removed from the scene of the acci- 


dent.7* 


Even statements to a physician, 
purely narrative nature, are excluded.” 
(3) To Whom Made—(a) In General. 
Relevant statements as to bodily condition are com- 
petent when made in the hearing of any person,’® 
and may be proved by any competent witness.**" 


[§ 269] 


Roosa v. Boston Loan Co., 132 Mass. 
439; Ashland  yv. Marlborough, 99 
Mass. 47; IX&merson v. Lowell Gaslight 
€o:; 6 Alien 146, 83 AmD 621; Rowell 
v. ‘Lowell, 11 Gray 420; Chapin v. 
Marlborough, 9 Gray 244, 69 AmD 


S Mich. —Lacas v. Detroit City R. Co., 
92 Mich. 412, 52 NW 745; Laughiin v. 
Grand Rapids St. Ft. Co; "80 Mich. 154, 
44 NW 1049; Grand Rapids, ete., R. 
fo v. Huntley, 38 Mich. 537, 31 AmR 

N. H.—Taylor v. Grand Trunk R. 
Co., 48 N. H. 304, 2 AmR 229. 

¢. D.—Klingaman Vv. eer 
Co., 19 S. D. 189, 102 NW 601. 

Tex.—-Gulf, etc., R. Co. v. McKin- 


etc., 


nell, (Civ. A.) 171 SW 1091. 
Vt.—State v. Raymo, 76 Vt. 430, 57 
A 993. 


“Statements of past sufferings and 
pains, when not made to a medical ex- 
pert for the purpose of enabling him 
to form an opinion upon with a view 
to treatment or other legitimate pur- 
pose, are clearly inadmissible.” 
Cleveland, ete., R. Co. v. Newell, 104 
Ind. 264, 270, 3 NE 836, 54 AmR 312. 

73. Ala.—Western Steel Car, etc., 
Co. v. Bean, 163 Ala. 255, 50 S 1012; 
Kelly v. Cunningham, S6ncAlawy 73: 
Barker v. Coleman, 35 Ala. 221; Hollo- 
way v. Cotten, 33 Ala. 529. 

Cal.—Green v. ae Lumber Co., 
130 Cal. 435, 62 P 74 

Til. Sionavieinesey v. Holt, 236 I11. 
485, 86 NE 256, 21 LRANS 826. 

Ind.—Hancock County v. Leggett, 
115 Ind. 544, 18 NE 53. 

* Md.—McCeney v. Duvall, 21 Md. 


166. 
Mass.—Fleming v. “pie Bisa oe 
mr ; end 


Mass. 520, 28 NE 910, 26 AmSR 

Mich,—Kelley Vv. ‘Det: oit, 
ron 80 Mich. 237, 45 NW 90, 20 AmSR 

14. 

Mo.—-Freeman v. Loyal Protective 
Ins. Co., 196 Mo. A. 383, 195 SW 545. 

N. Y.—Kennedy v. Rochester City, 
ete., R. Co., 120 N. Y. 654, 29 NE 141; 
' Roche v. Brooklyn City, etc., R. Co., 
105 N. Y. 294, 11 NE 630, 59 AmR 
506; Olp v. Gardner, 48 Hun 169. 

N, C.—Lush v. McDaniel, 35 N. C. 
485, 57 AmD 566. 

Ok! —Smith v. Chicaro, etc., R. Co., 
42 Okl. 577, 142 P 398 [quot Cyc]. 

Ss. D—Klineaman v. Fish, etc., Co., 
19 S. D. 139, 102 NW ee 

Tex. Texas, etc., Co. v. Steph- 
ens, (Civ. A.) 198 SW "598. 

Wis.—Keller v. Gilman, 93 Wis. 9, 
66 NW 800. 

{a] Condition during previous 

night.—In an action for personal in- 
juries evidence as to what plaintiff 
told witness each morning, for, weeks 
after the injury, about having been 
unable to rest during the nicht be- 
cause of pain in consequence of it, 
does not come within the rule as to 
exclamations and expressions of pres- 
ent bodily pain, and is incomnetent 
as hearsay. Kelley v. Detroit, ete RR: 
an 80 Mich. 237, 45 NW 90, 20 AmSR 


51 

tb] A comparison of present con- 
dition with one past is not narrative 
and is competent. Fleming v. Spring- 
field, 154 Mass. 520, 28 NE 910, 26 
AmSR 268. 

[ec] “Res geste” a test.—The rule 
of exclusion of narrative statements 
has been expressed by saying that 
“unless such complaints form a part 
of the res geste they cannot be ad- 
mitted.” Kennedy v. Rochester City, 
etc., R. Co., 180 N. Y. 654, 656, 29 NE 
141, To same effect Freeman v. Loyal 
Protective Ins. Co., 196 Mo. A. 383, 
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Accordingly it is permissible to show statements 
made in the hearing of a nurse*® or other atten- 
dant,”® the wife®® or father®! of the sufferer, or 


even an ordinary bystander.®? 


which are of a [§ 270] | (b) 


195 SW 545; Gulf, ete, R. 
Kinnell, (Tex. Civ. A.) 173 Sw 937. 

74, Merkle v. Bennington Tp., 
Mich. 156, 24 NW 776, 55 AmR 666. 

75. See infra § 270. 

76. Ala.—Maryland Casualty Co. 
y. McCallum, 75 S 902; Birmingham 
REuete .Co. mye Gray.) U96] Ala. 42), tel 
S 689; Western Steel Car, etc., Co. 
Vv. Bean, 163 Ala. 255, 50 S 1012; Stow- 
ers Furniture Co. v. Brake, 158 Ala. 
639, 48 S 89; Western Union Tel.: Co. 
v. Rowell, 153 Ala. 295, 45 S 73; Stein 
v. State, 37 Ala. 123; Eckles v. Bates, 
26 Ala. 655. 

AG eerie eS v. Howard, 114 Iowa 
65, 86 NW 

Kan. —St. orouie: etc., R. Co. v. Bur- 
rows, 62 Kan. 89, 61 BP "439; Atchi- 
son, etg., R. Co. v. Johns, 36 Kan. 769, 
14. P 237, 59 AmR 609. 

Ky. —Allen v. Vancleave, 15 B. Mon. 
236, 61 AmD 184 

Ma. —Geiselman v. Schmidt, 106 Md. 
580, 68 A 202. 

Mich.—O’Dea v. Michigan Cent. R. 
Co., 142 Mich. 265, 105 NW 746. 

Minn.—Williams v. Great North- 
ern R. Co., 68 Minn. 55, 70 NW 860, 37 
LRA 199. 

Miss.—Mississippi Cent. R. Co. v. 
Turnage, 95 Miss. 854, 49 S 840, 24 
LRANS 253. 

Mo.—McMahon v. United R. Co., 
ex.) ) 203 SW 500. 

Y.—Matteson v. New York Cent. 
R. Neos 385 N. Y. 487, 91 AmD 67. 
vgn enn Jones Me White, 1i Humphr. 

8. 

Tex.—Pecos, ete., R. Co. v. Coffman, 
(Civ. A.) 160 SW 145; Runnells v. 
Pecos, ete:, R..Co., 49 Tex. Civ. A. 
150, 107 SW 647. 

Vt.— Bagley v. Mason, 69 Vt. 175, 
37 A 287. 

“While if made to a medical at- 
tendant they may be entitled to great- 
er weight as evidence, if made to any 
other person they are not on that ac- 
count rejected.’’ Seeley v. Central 
Vt. R. Co., 88 Vt. 178, 182, 92 A 28. 

77. Chicago, etc., R. Co: v. John- 
son, 128 Ill. A. 20; Alexandria -v. 
Young, 20 Ind. A. 672, 51 NE 109; Mis- 
sissippi Cent. R. Co! v. Turnage. 95 
Miss. 854, 49 S 840, 24 LRANS 253. 

[a] MNonexpert witnesses may tes- 
tify to declarations or exnressions of 
present pain and suffering by the 
nerson injured. Mississinpi Cent. R. 
Co. v. Turnacve, 95 Miss. 854, 49 S 840, 
24 LRANS 253. 

{[b] The declarant himself may 
testify to his own statements. Alex- 
andria v. Young, 20 Ind. A. 672, 51 


NE 109. 

78. Green v. Pacific Lumber Co., 
130 Cal. 435, 62 P 747; Horney v. St. 
Touis’ ete... R.. Co.) 16501 ANN b 47; 
Brown v. Mt. Holly, 69 Vt. 364, 38 A 
69. 

79. Bagley v. Mason, 69 Vt. 175, 
37 A 287; Drew v. Sutton, 55 Vt. 586, 
45 AmR 644. 

£0. Geiselman v. Schmidt, 106 Md. 
580, 68 A 202; Leedy v. Hoover, 160 
Mich. 449, 125 NW 394; International, 
etc., Co. v. Lane, (Tex. Civ. A‘) 127 
SW 1066; Sheldon v. Wright, 80 Vt. 
398, 67 A 807. 

81. Western piece Car, 6tel, Co. \v- 
pean, 163 Ala, 255, 50 S 1012. 

i, geNer heen Pac. R. Co. 
v. tein, 158 U. S. 271, 15 SCt 840, 39 
Ted OT. ; 

Mich.—Schock vy. Cooling, 175 Mich. 
813. 141 NW 675. 

Miss.—Fondren, v. Durfee, 39 Miss. 


324. 
N. H.—Perkins v. Concord R. Co., 
44 N. H. 2238. 
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Physicians. Statements to a phy- 


sician®? as to pain or suffering or the location and 
nature of symptoms, made for the purpose of diag- 
nosis and treatment,*4 are received as circumstan- 
tial evidence of the existence of the bodily condition 
stated,®° and according to numerous authorities are 


Tex.—St. Louis, ete. R. Co. v. 
Coates, yaks A.) 103 SW 662; Texas 
Cent. R. v. Powell, 38 Tex. Civ. 
A. 157, a6 Sw 21. 


83. See infra notes 84, 85. 
[a] Professional capacity. —It is 
not essential that the physician 


should be attending 
sional capacity. 
61y/Lex. ~ 91s 

An osteopath, to whom declar- 
ations:of pain are made for the pur- 
pose of treatment, may testify there- 
to. Smith v. Chicago City R. Co., 
165 Ill. A. 190. 

one Ala.—Eckles v. Bates, 26 Ala. 


in his profes- 
Newman v. Dodson, 


Ind.—-Cleveland, etc., R. Co. 
Néwell, 104 Ind. 284, 3 NE 836, b4 
AmR 312. 


DY geass .—Barber v. Merriam, 11 Allen 
Mo.—Coghill v. Quincy, etc., R. Co., 
an) 260 SW 912 
Okl.—Chicago, ete., R. Co. v. Jack 
son, 162 P 8238. 

Tenn.—Looper v. Bell, 1 Head 373; 
Yeatman v. Hart, 6 Humphr. 375. 

Wis.—Quaife v. Chicago, etc, R. 
i 48 Wis. 513, 4 NW 658, 33 AmR 

See also infra note 85. 

85. U. S.—Northern Pac. R. Co. v. 
WWrlin, 158 U. S. 271, 15 SCt 840, 30 
LL. ed. 977; Chicago R. Co. v. Kramer, 
234 Fed. 2.45, 148 CCA 147; Perkins 
v. U. S., 228 Tred. 408, 142 CCA 638; 
Salminen v. Ross, 185 Fed. 997 [aft 
191 Fed. 504, 112 CCA 148]. 

Ala.—Grasselli Chemical Co. v. 
Davis, 166 Ala. 471, 52 S 35; Birrning- 
ham Buy etc., Co. v. Moore, 151 Ala. 
327, 43 S 841; Birmingham Union R, 
Co. v. Hale, ‘90 Ala. ESA OF 
AmSR 748; ‘Stone v. Watson, 37 Ala. 
210s Johnson v. State, 17 Ala. 618. 

Cal.—Peo. v. Lowen, 109 Cal. 381, 
42 P 32. 


Conn.—Gilmore v. American Tube - 


etc., Co., 79 Conn. 498, 66 A 4; Wil- 
ae v. Granby, 47 Conn. 59, 36 AmR 


D. C.—Washington, ete, R. Co. v. 
Slyder, 43 App. 95; Patterson vy. Ocean 
Acc., ete., Corp., 25 App. 46. 

Ga.—Georgia Ae etc., Co. v. Gille- 
land, 133 Ga. 621, 66 SE 944; Feagin 
Vv. Beasley, 23 Ga. 17 

Ida.—State v. Barber, 13 Ida. 65, 
88 P 418. 

Ill. Peoria Cordage Co. v. State 
Industrial Bd., 284 Ill. 90, 119 NB 
996, LRA1918E 822; Chicago, ete., R. 
Co.’ v. State Industrial Bd., 274 Sin 
336, 113 NE 629; Shaughnessy v. Holt, 
236 Ill. 485, 86 NE 256, 21 LRANS 
826 [rev 140 Ill. A. 572]; Greinke v. 
Chicago City R. Co., 234 Tll.. 564, 85 
NE_ 327, [aff 1386 Ill. A. 7.7]; Chicago 
v. McNally, 227 Tl. 14,81 NE 23% 
Salem v. Webster, 192 Til. 369, €1 NB 
223; West Chicago St. R. Co. v. Ken- 
nelly, 170 Ill. 508, 48 NE 996; Bloom- 
ington v. Osterle, 139 Ill. 120, 28 NB 
1068; Collins v. Waters, 54 Ill. 485; 
Shearer v. Aurora, etc., R. Co., 200 Ill. 
A.) 225; Stout. v. Taylor, 16% Tl). A, 
410; Smith v. Chicago City R. Co., 
165. Ill. A. 190; Maxey: v. Bast St. 
Louis, 158 Tll. A. 627; Cole v. East St. 
Louis, 158 Tll. A. 494; Salem v. Web-~ 
ster, 95 Ill. A. 120 [aff 192 Ill, 369, 
61 NE 323]. 

Ind.—Indiana Union Tract. Co. v. 
Jacobs,— 167. Ind. 85, 78 NE) 326; 
Wabash County v. Pearson, 120 Ind. 
426, 22 NE 134, 16 AmSR 325; Louis- 
ville, ete., R. Co. v. Wood, 113 Ind. 
544, 14 NE 572, 16 NE 197; Cleveland, 
etc., R. Co. v. Newell, 104 Ind. 264, 
3 NE 836, 54 AmR 312; Carthage 
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entitled to more weight than similar statements made 


to another person.®® 


Turnp. Co. v. Andrews, 102 Ind. 138, 
1 NE 364, 52 AmR 653; Indianapolis, 
etc., Transit Co. v. Reeder, 37 Ind. 
A. 262, 76 NE 816. 

Iowa.—State v. Blydenburg, 135 
Towa 264, 112 NW 634, 14 AnnCas 443; 
Aryman vv. Marshalltown, 90 Iowa 
350, 57 NW 867; Townsend v. Des 
Moines, 42 Iowa 657. 

Kan.—Atchison, etc., R. Co. v. Fra- 
zier, 27 Kan. 463. 

Ky.—Massachusetts Bonding, etc., 
Co. v. Duncan, 166 Ky. 515, 179 SW 
472; Knights of Maccabees of the 
World v. Shields, 156 Ky. 270, 160 SW 
4043, 49 LRANS 853; Louisville, etc., 
R. Co. v. Scalf, 155 Ky. 273, 159 SW 
804; Chesapeake, etc., Co. v. Wiley, 
134 Ky. 461,121 SW 408. 

Mass.—Fleming v. Springfield, 154 
Mass. 520, 28 NED 910, 26 AmSR 268; 
Elmer v. Fessenden, 151 Mass. 359, 24 
NE 208, 5 LRA 724; Hatch v. Fuller, 
131 Mass. 574; Fay v. Harlan, 128 
Mass. 244, 35 AmR 372; Morrissey v. 
Ingham, 111 Mass. 63; Barber v. Mer- 
riam, 11 Allen 322; Chapin v. Marl- 
borough, 9 Gray 244, 69 AmD 281. 

Mich.-—Leedy v. Hoover, 160 Mich. 
449, 125 NW 394; Marshall v. Saginaw 
Valley Tract. Co., 157 Mich. 541, 122 
NW 131; Judd v. Caledonia Tp., 150 
Mich. 480, 114 NW 346; Butts v. Eaton 
Rapids, 116 Mich. 539, 74 NW 872; 
Heddle v. City Electric R. Co., 112 
Mich. 547, 70 NW 1096; Mulliken v. 
Corunna, 110 Mich. 212, 68 NW 141. 

Minn.—Edlund v. St. Paul City R. 
Co., 78;Minn. 434, 81 NW 214; Miller 
vy. St. Paul City R. Co., 62 Minn. 216, 
64 NW 554; Cooper v. St. Paul City 
R. Co., 54 Minn. 379, 56 NW 42; 
Brusch v. St. Paul City R. Co., 52 
Minn. 512, 55 NW 57; Johnson v. 
Northern Pac. R. Co., 47 Minn. 430, 
50 NW 473; Jones v. Chicago, etc., R. 
Co., 43 Minn. 279, 45 NW 444, ) 

Mo.—McMahon y. United R. Co., 
(A.) 203 SW 500; Amick v. Kansas 
City, CAS)ri187 sw 582; Fellhauer v. 
Quincy, etc., R. Co., 191 Mo. A. 137, 
177 SW 795; Poumeroule v. Postal 
Tel. ‘Cable’ Co., 167. Mo. A. 533, 152 
SW 114; Richardson v. Metropolitan 
St) RR. 'Co:, 166: Mo: A.) 162, 147 Sw 
1126; Brown vy. Springfield Tract. Co., 
141 Mo. A. 382, 125 SW .236; Brady 
v. Springfield Tract. Co., 140 Mo. A. 
421, 124 SW 1070. 

Nebr.—Albrecht v. Morris, 91 Nebr. 
442, 136 NW 48. 

N. H.—Norris v. Haverhill, 65 N. H. 
89,18. A 853: Craig iv. Gerrish, 58 N. 
15 Weta ba Towle v. Blake, 48 N. H. 92; 
Perkins v. Concord R. Co., 44 N. H. 
223; Howe v. Plainfield, 41 N. H. 135. 
AAOP J.—State v. Gedicke, 43 N. J. L. 

N. Y.—Kennedy v. Rochester City 
etc., R. Co., 130 N. Y. 654, 29 NE 141; 
Matteson v. New York Cent. R. Co., 
35 N. Y. 487, 91 AmD 67; Orlando v. 
Syracuse Rapid Transit R. Co., 109 
App. Div. 356, 95 NYS 898; Grant v. 
Groton, 77 Hun 497, 28 NYS 1014; 
Ryan v. Porter Mfg. Co., 57 Hun 2538, 
10 NYS 774; Olp v. Gardner, 48 Hun 
169; Murphy v. New York Cent. R. 
Co., 66 Barb. 125; Matteson v.. New 
York Cent. R. Co., 62 Barb. 364 [aff 35 
N. Y. 487]; Martin v. Wood, 1 Silv. 
Sup, 212, 5 NYS 274; Barrelle v. 
Pennsylvania R. Co., 4 NYS 127 [aff 
‘121 N. Y. 697 mem, 24 NI 1099 mem]; 
Méigs v. Buffalo, 7 NYSt 855. 

Ok1.—Chicago, ete., R. Co. v. Jack- 
son), 162) P 828, 

Or.—Weygandt v. Bartle, 88 Or. 
310, 171 P 587; Vuilleumier v. Oregon 
Water Power; “etc., Co; 56 Ore £293 
ODES BE OGs 

Pa.—Eby v. Hartford Travelers’ 
Ins. Co.) 258 Pa. 525, 102 A 209; Gos- 
ser v. Ohio Valley Water Co., 244 Pa. 
59, 90 A 540, AnnCas1915C 685; Lake 
Shore, etc., R. Co. v. Rosenzweig, 113 
Pa. 519,.6 A 545. 

S. C.—State v. Belcher, 13 S. C. 459; 
Hunter v. McClintock, 23 S. C. L: 
327. 


Tenn.—Denton v. State, 1 Swan. 


EVIDENCE 


[§ 270 


Narrative statements®’ to a physician are to be 


rejected where they relate to facts not connected 


279; Yeatman v. Hart, 6 Humphr. 
375. 

Tex.—Wheeler v. Tyler South East- 
ern R. Co., 91 Tex. 356, 43 SW _ 876; 
Pullman Palace-Car Co. v. Smith, 79 
Tex. 468, 14 SW 993, 23 AmSR 356, 13 
LRA 215; Newman v. Dodson, 61 
Tex. 91; Rogers v. Crain, 30 Tex. 
284; Missouri, etc., R. Co. v. Robert- 
son, (Civ. A.) 290 ‘SW 1120; El Paso, 
etc., R. Co. v. Polk, 49 Tex. Civ. A. 
269, 108 SW 761; “Dublin Gas, etc., 
Co. v. Frazier, 46 Tex. Civ. A. 288, 
103: SW 197; St. Louis Southwestern 
R. Co. v. Demsey, 40 Tex. Civ. A. 
398, 89 SW 786; St. Louis South- 
western R. Co. v. Burke, 36 Tex. Civ. 
A, 222,-81 SW %747‘Guilf,‘ete., RCo. 
v. Brown, 16 Tex. Civ. A. 93, 40 SW 
608; Missouri, etc., R. Co. v. Sanders, 
12 Tex. Civ. A. 5, "33 SW 245. 

Vt.—Knox v. Wheelock, B49 Vits T50r 
Earl v. Tupper, 45 Vt. 275; Kent v. 
Lincoln, 32 Vt. 591. 

Wis.—Curran v. A. H. Stange Co., 
98 Wis. 598, 74 NW 377; Keller v. Gil- 
man, 93 Wis. 9, 66 NW 800; Block v. 
Milwaukee St. R. Co., 89 ‘Wis. 371, 
61 NW 1101, 46 AmSR 849, 27 LRA 
365; ase vy. Oshkosh, 67 ‘Wis. 195, 
29 Nw 9 

SECS et settled, that what a pa- 
tient has said of his own feelings, 
pains, &c., while afflicted with a dis- 
ease which is the subject of judicial 
decision, may be told by the witness, 
and is competent ‘evidence. Such ex- 
pressions are the indications or symp- 
toms of the disease itself; and cannot 
be separated from it. A dumb patient 
would write and point to the seat of 
his pain; while one, who spoke, would 
indicate the same thing in words. In 
such cases, the words or gestures, 
are equally the signs of the disease 
felt by the patient.” Hunter v. Mc- 
Clintock, 23 S. C. L. 327, 328. 

{a] Reasons for rule.—(1) ‘The 
statements on which a medical ad- 
vised is expected to act, and which 
if feigned he should have skill enough 
to subject to some test of truth, stand 
on a footing which removes them in 


general from suspicion.” Grand 
Rapids, etc., R. Co. v. Huntley, 38 
Michw537, 544, 32) AmRS2i:i' .¢2) 


“What she said to her physician as to 
the pain it then caused her, and the 
effect it had upon her senses, was 
necessary for him to know in order 
that he might intelligently treat the 
injury. Under such circumstances, 
it is presumed that the party suffer- 
ing will state truly, how she is af- 
fected, as otherwise the medical man 
might be at a loss as to the remedies 
needful to her condition. The in- 
centive for a fair statement is_ so 
great that the presumption is that 
she will not hazard an untruth _ to 
better her financial condition, as by 
fabricating a basis of claim against 
the person charged with her injury 
at the expense of her permanent 
health, or may be of her life. For 
that reason the law allows the proof 
of what she said to her physician 
at the time of his examination, as a 
part of the res gestae. What the 
injured party may have said to any 
ene at the time of the injury, or so 
immediately after it as to be regarded 
part of it, as being the verbal part of 
a continuing occurrence, would also 
be admitted, upon familiar grounds. 
What was said after the lapse of 
some minutes—half hour or so in 
this case—to the attending physician, 
to aid him in determining the nature 
of the injury and to prescribe a rem- 
edy or treatment, is allowed, as an 
extension of the same rule of evi- 


dence. It rests logically upon the 
necessity of the case. It is a matter 
proper to be shown, and not sus- 


ceptible. generally of being otherwise 
proven.” Shade v. Covineton- Cincin- 
nati El. R., etc., Co., 119 Ky. 592, 596, 
Sie 133, nu Kyl 224 [quot Louis- 
ville, ete Coe Veo Scalfo ipo) a 
273, 159 Sw 804, 806]. ue 
[b] Necessity for spontaneity.— 


ow 


“On the trial of an action for per- 
sonal injuries alleged to be permanent 

- complaints made by the 
plaintiff to her attending physician 
of pains in designated portions of 
her body were not admissible in evi- 
dence in her favor, unless made under 
such circumstances as to be equiva- 
lent to spontaneous and involuntary 
exclamations or outcries, groans, con- 
vulsive movements, and other phy- 
sical manifestations of present pain 
and suffering.” Atlanta, etc., R. Co. 
v. Gardner, 122 Ga. 82, 49 SE 818. 

[ec] Physician mnst testify as ex- 
pert.—It has been held that mere 
descriptive statements are only ad- 
missible when the medical attendant 
is called upon to give an expert 
opinion based in part upon them, and 
that he cannot merely testify to the 
statements. This view is based upon 
the ground that a physician has both 
the ability and the opportunity of ob- 
serving and ascertaining whether the 
patient’s statements of subjective 
symptoms correspond with the ob- 
jective symptoms, and hence of form- 
ing a fairly accurate opinion as to 
whether such statements are true or 
false, and when he comes to give his 
expert opinion he will presumably 
base it on such statements only so far 
as he believes them to be true. Greg- 
ory v. State, 148 Ala. 566, 42 S 829; 
State v. Barber, 13 Ida. 65, 88 P 418; 
Williams v. Great Northern R. Co., 
68 Minn. 55, 70 NW 860, 37 LRA 199. 

86. U. S.—Northern Pac. R. Co. v. 
Urlin, 158 U. S. 271, 15 SCt 840, 30 L. 
ed. 977; Perkins v. U. S., 228 Fed. 408, 
142 CCA 638 

Ala.— Western Steel Garhvetep Co. 
v. Bean, 163 Ala. 255, 50S 1012; Stone 
v. Watson, 37 Ala. 279, 

Cal.—Green v. Pacific Lumber Co., 
130 Cale 43562 P47, 

Ga.—Broyles v. Prisock, 97 Ga. 643, 
25 SE 389; Hast Tennessee, etc., R. Co. 
v. Smith, 94 Ga. 580, 20 SE 127; Cen- 
tral R. Co. v. Smith, 76 Ga. 209, 2 
AmSR 31. 

Ind.—Cleveland, ete., R. Co. v. New- 
ell, 104 Ind. 264, 3 NE 836, 54 AmR 312. 

Kan. —Atchison, etc., CoBey. 
Frazier, 27 Kan. 463. 

Ky.—Ormberg v. U. S. Mutual Acc. 
Assoc., 101 Ky. 308, 40 SW 909, 19 
KyL 462, 72 AmSR 413. 

, Mass.—Barber v. Merriam, 11 Allen 


Mo.—McMahon v. United R. Co., 
(A.) 203 SW 500; Brady v. Spring- 
pie a Tract Co., 140 Mo. A: 421,124 SW 
N. H.—Perkins v. Concord R. Co., 44 
N... A223! 

N. Y.—Tobin v. Fairport, 12 NYS 
224; Meigs v. Buffalo, 7 NYSt 855. 
Oh.—Cincinnati Tract Co. v. Riskey, 
22 Oh. Cir, Ct. 301. 

Tenn.—Looper v. Bell, 1 Head 3873; 
Yeatman v. Hart, 6 Humphr. 375. 
Tex.—Rogers v. Crain, 30 Tex. 284. 
Vt.—Seeley v. Central Vermont R. 
Co., 88 Vt. 178, 92 A 28. 

Wis. —Quaife v. Chicago, etc., R. 
ois 48 Wis. 513, 4 NW 658, 33 AmR 
“They are especially competent and 
of more weight when made to a physi- 
cian for the purpose of receiving 
treatment, or to a medical expert 
who makes an examination at the re- 
quest of the opposite party, or by the 
direction of a court, for the purpose 
of basing an opinion upon as to the 
physical situation of the person 
whose condition is the subiect of in- 


quiry.” Cleveland, ete., R. Co. v. New- 
gil 104 Ind. 264, 3 NE 836, 54 AmR 
[a] The guaranty for truth lies 


not so much in spontaneity, as in the 
hope of relief which may be expected 
to follow only on a full and accurate 
disclosure of present symptoms. Om- 
berg v. U. S. Mutual Ace. Assoc., 101 
Ky. 303, 40 SW 909, 19 KyL 462, 12 
AmSR 413; Barber v. Merriam, 11 Al- 
len (Mass.) 322. 

87. See generally supra § 268. 


Yor later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 


: 


Ee 


eT 


—— ey) ee a a er 


Ve 


§ 270] 


with diagnosis and treatment,®* such as the cause of 
an illness or injury,®® the cireumstances under which 
an injury was received,®® or the instrument with 
which it was inflicted, or past sufferings of the 
But where a statement to a physician, 
although narrative in character, relates to a matter 
which it is necessary or proper for him to know in 
order that he may accurately diagnose and properly 


patient.°? 


treat the case, it may be shown.%% 
Expectation that physician will 


88. U. S.—Chicago R. Co. v. Kra- 
mer, 234 Fed. 245, 148 CCA 147. 
Ala.— Kelly v. Cunningham, 36 Ala. 
78; Blackman v. Johnson, 35 Ala. 252. 
Ark.—Fordyce v. McCants, 51 Ark. 
ae 11 SW 694, 14 AmSR 69, 4 LRA 


Cal._Jenkin v. Pacific Mut. L. Ins. 
‘Co:, 131, Cal. 121; 63 P 180. 
Conn.—Rowland v. Philadelphia, 
etc., R. Co., 638 Conn. 415, 28 A 102. 
Ga.— Rast Tennessee, ete, R. Co. v. 
Maloy, 77 Ga. 237, 2 SE 94 
Ill.— Chicago Vv. McNally 227 Iii. 
14, 81 NE 23 [aff 128 Ill. a 376, 117 
TyvA. 434]. 
Ind.—Citizens’ St. R. Co. v. Stod- 
dard, 10 Ind. A. 278, 37 NE 723. 
Ky. —Allen v. Vancleave, 16 B. Mon. 
236, 61 AmD 184. 
La.—Marler v. foxes, etc., R. Co., 
52 La. Ann. 727, 27 8 176. 
Me.—Asbury 155 ihe. Co. v. Warren, 
€6 Me. 523, 22 AmR 590; Heald v. 
Thing, 45 Me. 392. 
Mass.—Keough v. Boston El. R. 
Co., 229 Mass. 575, 118 NE 524: Mor- 
rissey Vv. Ingham, 111 Mass. 63; 
Barber v. Merriam, 11 Allen 322: 
Emerson v. Lowell Casileht Co., 6 
Allen 146, 83 AmD 62 
Mich.—Peo. vy. OBrien, 92 Mich. 
17, 52 NE 84; Dundas v. Lansing, 75 
Mich. 499, 42°-NW 1011, 13 AmSR 457, 
3 LRA 143; Merkle v. Bennington IEDs, 
58 Mich. 156, 24 NW 776, 55 AmR 666. 
Minn.—Weber v. St. Paul City R 
Co., 66 Minn. 155, 69 NW 716. 
Mo. —Holloway v. Kansas City, 
184 Mo. 19, 82 SW 89; Freeman v 
Loyal Protective Ins. Co., 196 Mo. A 


883, 195 SW 545; Brady v. Spring- 
fleld Tract. Co., 140 Mo. A. 421, 124 
SW 1070. 

Okl.—Chicago, ete, R. Co v. 


Jackson, 162 P 823. 
E Ss. C.—Hunter v. McClintock, 23 S. 


Lh. 32%. 

Tex.—Gulf, etc., R. Co. v. McKin- 
nels (Civ. A.) 173 SW 937; Ft. Worth, 

. Co. v. Stone, (Civ. A.) 25 Sw 

tad Dllustration. — While testi- 
mony of a physician as to plaintiff’ 
complaints of tenderness in the body 
{s admissible, testimony of .com- 
plaints of becoming tired when stand- 
ing, and inability to sleep as well, = 
inadmissible. Gulf, ete., R. Co. 
McKinnell, (Tex. Civ. A.) 173 SW 937, 

[b] History of the case.—“A phy- 
sician introduced as a witness by 
his patient in a case of this character 
may testify about the present symp- 
toms of his patient and reneat the 
statements of the patient to him re- 
lating to such symptoms but should 
not be allowed to repeat the history 
of the case given by, the patient dur- 
ing the examination.” Poumeroule v. 
Postal Tel. Cable Co., 167 Mo. A. 533, 
539, 152 Sw 114. 

89, U. S.—National Park Bank 
Remsen, 158 U. S. 
L. ed. 1008. 

Ala. one ie haweed Co. 
McCallum, 75 S$ 

Ark.—St. ee A RCo. 
Williams, 108 Ark. aay, "158 SW ‘494; 
Fordyce v. McCants. 51 Ark. 509, 1 
Sw 694, 14 AmSR 69. 4 LRA 296. 

D. C.—Patterson v. Ocean Acc., ete., 
Corp., 25 App. 46. 
anh Fink v. es 99 Ga. 106, 24 SH 

Tll.—Peoria aa Co. v. State 
Industrial Bd.. 284 Tll. 90, 119 NE 
996, LRA1918® 822: Chicago, etc., 
Co. v. State Industrial Bd, 274 Tl. 
336. 113 NE 629: Globe Acc. Ins. Co. 
v. Gerisch, 163 Ill. 625, 45 NE 563, 54 


337, 15 SCt 891, 59 
Vv. 


EVIDENCE 


ally rejected. 
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statements to a physician are made, not for the 
purpose of diagnosis and treatment, but in order to 
enable him to testify as a witness, the declarant’s 
consideration of his interest in the result of the liti- 
gation may lead him to intensify his actual. symp- 
toms, or even to evolve new ones, for which reason 
statements made under such circumstances are usu- 
There is, however, authority to the 


effect that these considerations, while going to the 


testify. Where 


AmSR 486; Illinois Cent. R. Co. v. 
Sutton, 42 Ill. 438, 92 AmD 81; Aurora 
Vv. Plummer, 122 Tle Ay 143. 

Ind.—Citizens’ St. R. Co. v. Stod- 
dard, 10 Ind. A. 278, 37 NE 723. 

Ky.—Shade v. Covington-Cincin- 
Rativbly Ry ete. Co; 119 Ky. 592, 84 
SW 733, 27 KyL 224 

mae —Damm v. State, 128 Md. 665, 
97 A 645, 647 [cit Cyc]. 
Mass.—Roosa v. Boston Loan Co., 
132 Mass. 439; Morrissey v. Ingham, 
111 Mass. 63; Chapin v. Marlborough, 
9 Gray 244, 69 AmD 281. 

Mich. — Ginsberg v. Burroughs 
Adding Mach. Co., 170 NW 15; Peo. 
v. O’Brien, 92 Mich. 17, 52 NW 84; 
Dundas v. Lansing, 75 Mich. 499, 12 
NW 1011, 13 AmSR 457, 5 LRA 143; 
Merkle v. Bennington Tp., 58 Mich. 
156, 24 NW 776, 55 AmR 666. 

Minn.—Weber v. St. Paul City R. 
Co., 67 Minn. 155, 69 NW 716. 

Mo.—Brady v. Springfield Tract. 
Co., 140 Mo. A. 421, 124 SW 1070. 
Langa Miao v. Ossipee, 59 N. 

S. D.—Fallon v. Rapid City, 17 S. D. 
570, 97 NW 1009 


oa enn-—Denton v. State, 1 Swan 
Tex.—Missouri, etc, an. LCOn av. 
Smith, (Civ. A.) 82 SW 787; Red- 


dick v. State, (Cr.) 47 SW 993. 

90. St. Louis, etc., R. Co. v. Will- 
iams, 108 Ark. 387, 158 SW 494; 
Chicago Packing Co. v. State Indus- 
trial Bd., 282 Ill. 497, 118 NE 727; 
Louisville, ete., R. Co. v. Scalf, 155 
Ky. 273, 159 SW 8:04; Brady  v. 
Springfield 1 ract. Co; 140 Mo. A. 421, 


124 SW 
91. Collins v. Waters, 54 Ill. -485. 
92. Brady v. Springfield Tract. 
Co., 140 Mo. A. 421, 124 SW _ 1070; 
Gibler v. Quincy, etc., R. Co., 129 Mo. 
A. 93, 107 SW 1021; Acme Cement 
Plaster Co. v. Westman, 20 Wyo. 143, 


122 P 89. 


93. Colo.—Equitable Mut. -‘cce. 
Assoc. v. McCluskey, 1 Colo. A. 473, 
29) Pxss3e 


Ind.—Cleveland, ete, R. Co. 
Newell, 104 Ind. 264, 3 NE 836, 64 
AmR 312. 

Ky.—Omberg v. U. S. Mutual Acc. 
Assoc., 101 Ky. 303, 40 SW 999, 19 
KyL 462, 72 ‘AmSR "41 3. 

Mass.—Roosa v. Boston Loan Co., 
132 Mass. 439. 

Mich.—Dundas vv. Lansing, 75 
Mich. 499, 42 NW 1011, 13 AmSR 457, 
5 LRA 1438. 

Tenn.—Denton v. State, 1 Swan 
279. 

Tex. —FEI1 Paso, etc., R.'Co. Polk, 
49 Tex. Civ. A. 269, 108 Sw 761; 
Missouri. Nye ae Rose, 19 Tex. 
Civ. A. 4 

Vt.—Wilkins v. Brock, 81 Vt. 332, 
70 A 572. 


“We are of the opinion, also that 
the declaration of a patient to his 
attending physician, to the effect that 
the injury was the result of a [mos- 
quito] bite, was competent. A narra- 
tive of the events attending the mis- 
hap would not be competent, but the 
vatient may tell what the injury is, 
if he knows: he is suffering and is 
seeking relief; to get it he must tell 
the truth: any other course would 
mislead his physician and might re- 
sult disastrously; he knows whether 
he has bruised the inflamed parts or 
whether he has been bitten by an in- 
sect. Snch statements are part of 
the description of the wound. and in- 
senarable from the patient’ 's com- 
nlaint with respect thereto.” Om- 
berg v. U. S. Mutual Acc. Assoc., 101 


weight of the evidence, do not suffice to exclude state- 


Ky. 303, 309, 40 SW 909, 19 KyL 462, 
72 AmSR 413. 

[a] Cause of illness or injury.— 
Equitable Mut. Acc. Assoc. v Mc- 
CluskeyjolisColo Mj Avti4i3;, 2922 n3835 
Omberg v. U. S. Mutual Acc. Assoc., 
101 Ky. 303, 40 SW 909, 19 KyL 462, 
72 AmSR 413; Morrissey v. Ingham, 
111 Mass. 68; Dundas v. Lansing, 75 
Mich. 499, 42 NW 1011, 13 AmSR-: 457, 
5 LRA 148; Denton v. State, 1 Swan 
(Tenn.) 279; Pullman Palace Car Co. 
v. Smith, 79 Tex. 468, 14 SW 993, 23 
AmSR 356, 13 LRA 215. 

{b] Past suffering. — Wilkins v. 
Brock, 81 Vt. 332, 70 A 572. 

94. U. S—Delaware, etc., R. Co. v. 
Roalefs, 70 Fed. 21, 16 CCA 601. 

Ark.—St. Louis, ete., R. Co. v. Bos- 
tic, 121 Ark. 295, 180 SE 988, 181 SW 
135. 


Conn.—Rowland v. Philadelphia, 
etc., R. Co., 63 Conn. 415, 28 A 102. 

Ga.—Goodwyn v. Central of Georgia 
R. Co., 2 Ga. A. 470, 58 SE 688. 

Tll.— Shaughnessy v. Holt, 236 Ill. 
485, 86 NE 256, 21 LRANS 826 [rev 
140 Ill. A. 572]; Greinke v. Chicago 
City R. Co., 234 Ill. 564, 85 NE 327 
{aff 136 Ill. A. 77]; Chicago v. Mc- 
Nally, 227 Ill. 14, 81 NE 23; Salem v. 
Webster, 95 Ill. A. 120 [aff 192 Ill. 
369, 61 NE 323]. 

Ky.—Chicago, etc., R. Co. v. Rowell, 
151 Ky. 3138, 151 SW 950; Chesapeake, 
etc., R. Co. v. Wiley, 134 Ky. 461, 121 
SW 402. 

Mich.—O’Dea v. Michigan Cent. R. 
Co., 142 Mich. 265, 105 NW 746; Com- 
stock v. Georgetown Tp., 137 Mich. 
541, 100 NW 788; McKormick v. West 
Bay City, 110 Mich. 265, 68 NW 148; 
Jones v. Portland, 88 Mich. 598, 50 
NW 731, 16 LRA 437; Grand Rapids,. 
etc., R. Co. v. Hantley, 38 Mich. 537, 
31 AmR 321. 4 

N. J.—Consolidated Traction Co. v. 
Lambertson, 60 N. J... 452.38 A. 683 
[aft 59 N. J. 297, 36 A 1001. ) 

N. ana iteer v. Cornell, 132 Ny 
Y. 228, 30 NE 573 [rev 10 NYS 5 521); 
Zingrebe v. Union R. Co., 56 App. Div. 
555, 67 NYS 654 [dist Davidson. v.. 
Cornell, 132 N. Y. 228, 30 NE 573]. 

Oh.—Pennsvlvania Co. v. Files, 65: 
Oh. St. 403, 62 NE 1047; Lake Shore 
Electric R. v. Hobart, 32 Oh. Cir. Ct. 
154; Lake Shore, etc., R. Co. v. Yokes, 
12 Oh. Cir. Ct. 499, 5 Oh. Cir. Dec. 599. 

Tex.—Missouri, etc., R. Co. v. John- 
son, 95 Tex. 409, 67 SW 768; Texas, 
etc., R. Co. v.. Stephens, (Civ. A.) 
198 SW 396; St. Louis Southwestern: 
ReiCosiv. Demsey, 40 Tex. Civ. A. 398, 
89 SW 786; St. Louis Southwestern 
R. Co. v. Martin, 26 Tex. Civ. A. 231, 
63 SW 1089. 


Wis.—Kath v. Wisconsin Cent. R. 
Co., 121 Wis. 503. 99 NW 217: Stone 
v. Chicago, etc., R. Co., 88 Wis. 98, 59 
NW 457: Abbot v. Heath, 84 Wis. 314, 
54 NW 574; Stewart v. ae i 76 Wis. 
35, 44 NW 1092, 20 AmSR 1 

[a] Reason for rule aay Such a 
statement “has all the evils of manu- 
factured testimony. without any pos- 
sible means of detecting the falsity 
of it.” Jones v. Portland, 88 Mich. 
598, 604, 50 NW 731, 16 LRA 487. 
(2) “We cannot think it safe to re- 
ceive such statements which are made 
for the very purpose of getting un 
testimony, and not under ordinarv 
circumstances. The pvhysictans here 
were not called fn to ald or give medi- 
cal treatment. The case had been re- 
linanished lone before as reauirine no 
further attendance. They were sent 
for merely to enable the plaintiff be- 
low to prove her case. The whole 
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ments indicative of present suffering,®® or as to its 
locality,®® especially where the declarations are of 
a spontaneous and ivoluntary character, such as 
etc. 
physician is called in for the purpose of treating or 
advising as to the treatment of a sick or injured 


exclamations, shrinking, wincing, 


person, it is not a sufficient reason 


course of the plaintiff was taken to 
no other end. She had in her mind 
just what expressions her cause re- 
quired. They were therefore made 
under a strong temptation to feign 
suffering if dishonest, and a hardly 
less strong tendency if honest to 
imagine or exaggerate it. The pur- 
pose of the examination removed the 
ordinary safeguards which furnish 
the only reason for receiving declara- 
tions which bear in a Pe own 
favor.” Grand Rapids, etc., Cole 
Rey 38 Mich. 537, 544, Bi AmR 


“tb] Examination under order of 
court.—In a personal injury action, 
it was proper to exclude from evi- 
dence declarations made by plaintiff 
to physicians while they were ex- 
amining her under order of court. De 
Haven v. Danville Gas Light Co., 150 
Ky. 241, 150 SW 322.,- ; 

[c]. Narrative to expert.—An_ in- 
jured person cannot get his narrative 
statements of past sufferings in evi- 
dence by stating these facts to a 
medical expert and having the ex- 
pert testify to the narrative. St. 
Louis Bouchwpstere R. Co. v. Martin, 
26 Tex. Civ. A. 231, 63 SW _ 1089. 

95. Ind.—Chicago, ete, R. Co. xv. 
Spilker, 134 Ind. 380, 33 NE 280, 34 
NE 218; Louisville, etc., R. Co. v. 
Falvey, 104 Ind. 409, 3 NE 389, 4 NE 
908; Cleveland, etc., "R. Co. v. Newell, 


104’ Ind. 264, 3 NE 836, 54 AmR-312.| 


Mo.—Fellhauer_ v. Quincy, eter, Fi 
Co., 191 Mo. A. 137, 177 SW 795;° De 
Courey v. Pendergast Constr. Co., 140 
Mo. A. 169, 120 SW 632. 

N. Y.—Jones v. Niagara Junction R. 
Co., 638 App. Div. 607, 71 NYS 647. 

Ok. —Chicago, etc., R. Co. v. Jack- 


son, 162 P 823 
Tex.—St. Louis Scuthwestern R. 
Co. ve-Pruit,, (Civ. -A.); 157, SW 236; 


Ft. Worth, etc., R. Co. v. Hays, 62 

Tex. Civ. A. 369, 131 SW 416. 
Vt.—Bagley v. Mason, 69 Vt. 175, 

37 A 287; Kent v. Lincoln, 32 Vt. 


591. 
Va.—Shenandoah Valley L. & 


ie 
Co, v. Murray, 120 Va. 563, 91 SE 740, 


745 [eit Cyc]. 

96. Kent v. Lincoln, 32 Vt. 591. 

97. Broyles v. Prisock, 97 Ga, 643, 
25 SE 389; Krakowski v. Aurora, etc., 
R. Co., 167 Ill. A. 469; Matteson v. 
New York Cent. R. Co., 35 N. Y. 487, 
91 AmD 67; Missouri, ete., R. Co. v. 
Johnson, 95 Tex. 409, 67 SW 768; Ft. 
Worth, etc., R.. Co. v. Hays, 62 Tex. 
Civ. A. 369, 1381 SW 416; Missouri, 
étc., R. Co. v.. Johnson; (Civ. A.) 67 
SW _768 [aff 95 Tex. 409, 67 SW 768]. 
“98. Judd vi Caledonia “Tp!,, 150 
Mich. 480, 114 NW 346; El Paso, etc., 


R. Co. v. Polk, 49 Tex: Civ. A. 269, 108 
SW 761. 
99. U. S—Dodge v. Freedman’s 


Sav., etc., .Co.,, 98. U. S: 879. 28 Led! 
920; “Ward v. Cochran, 71 Fed. 127, 18 
CCA 1; Holmead v. Chesapeake, ete., 
Canal Co., 12 Hs Cas. No, 6,626, 1 
Hayw. & H. 77. 

Ala.—Stewart v. Ransom, 76 S 70; 
Pelham v. Herzbere- Loveman Dry 
Goods Co., 194 Ala..237, 69.S 881. 
Owen v. Moxom, 167 Ala. 615, 52 Ss 
527; Cohn, etc., Lumber Co. v. Rob- 
bins, 159 Ala, 289, 48 S 853; Roberts 
v. Ringemann, 145 Ala, 678, 40 S 81; 
Lawrence v. Alabama State Land Co., 
144 Ala. 524, 41 S 612; Henry v. 
Brown, 143 Aja. 446, 39 S 325; Nelson 
v. Hawison, 122 Ala. 5738, 25 SW 211: 
Larkin v. Baty, 111 Ala. 303, 18 $§ 
666; Wisdom v. Reeves, 110 Ala. 418, 
18 8 13; Nashville, ete., Fe Co: tr 
Hammond, 104 “Ala. 191, 15 “S 935. 
Smith v. State, 103° Ala. 40, 16S 12: 
Payne v. Crawford, 102 Ala. 387, 14 


For 
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also anticipated 
ness.°8 


Where a [§ 271] c¢. 


for rejecting the 


S 854; 82 Ala. 
Poa Ss 

Ark.—Seawell v. Young, 77 Ark. 
309, 91 SW 544; Davies v. Epstein, 77 
Ark. 221, 92 SW 19; Sharp v. John- 
son, 22 Ark. 79. 

Cal. — Stockton Sav. Bank  v. 
Staples, 98 Cal. 189, 32 P 936; Hayne 
Vv; Hermanny: (97%; (‘Cale i259 59.32) oR ids: 
Phelps v. McGloan, 42 Cal. 298; Can- 
non v. Stockmon, 36 Cal. 535, 95 AmD 


Turnley v. Hanna, 
483. 


205. 
Colo.— Stone v. O’Brien, 7 Colo. 
458, 4 P 792. 


Connie Comins v. Comins, 21 Conn. 


Fla,—Watrous v. Morrison, 33 Fla. 
261, 14 S 805, 39 AmSR 1389. 

Ga.—Daniel v. Schwarzweiss, 144 
Ga. 81, 86 SE 239; Ogburn v. Jones, 
142 Ga. 360, 82 SE 1070; Johnson. v. 
Hayes, 139 Ga. 218, 77 SE 73; Smiley 
v. Padgett, 123 Ga. 39, 50 SE 927; 
Banks v. McCandless, 119 Ga. 793, 47 
SE 3832; Ogden v. Dodge County, 97 
Ga. 461, 25 SE 321; Wood v. Craw- 
‘ford, 75 Ga. 733; Knorr v. Raymond, 
73 Ga. 749; Huggins v. Huggins, 71 
Ga. 66; Brown v. Cantrell, 62 Ga. 257; 
Ozmore v. Hood, 53 Ga. 114. 

Ida. — Bismarck Mountain Gold 
Min. Co. v. North Sunbeam Gold Co., 
14 Ida. 516, 95 P 14. 

Ill..—Rich v. Naffziger, 248 Ill. 455, 
94..NE 1; Towle v. Quante, 246 Ill. 
568, 92 NE 967; Knight v. Knight, 178 
558, 538 NE 306; Kotz. v. Beltz,. 178 
Ill. 434, 538 NE 367; Fyffe v. Fyffe, 
. 646; Amick v. Young, 69 Ill. 


Ind.—McDaneld v. McDaneld, 136 
Ind. 603, 36 NE 286; Maus v. Bome, 
123 Ind. 522, 24 NE 345; Gifford v. 
Gifford, 107 NE 308; Remy v. Lilly, 
22 Ind. A. 109, 53 NE 387. 

Iowa.—Handlan-Buck Mfg. Co. v. 
Waterloo Drop Forge Co., 173 Iowa 
ani 155 NW 802; Ohde v. Hoffman, 
90 NW 750; Casey v. Casey, 107 Iowa 
192, 77 NW 844; 70 AmSR 190; All- 
; Vv. Hannah, 103 Iowa 98, 72 
NW 421; Wilson v. Irish, 62 Towa 
260, 17 NW 511; Blake v. Graves, 18 
Iowa 312. 


Kan,—Liebheit y. Enright, 77 Kan. 


321, 94 P 203; Hubbard v. Cheney, 76 
Kan.’ 222, 91 P 793, 123 AmSR-129: 
Rand v. Huff, 58 P 483 [aff (A.) 51 P 
577]; Reiley v. Haynes, 38 Kan. 259, 
16 P 440, 5 AmSR 737; State v. Gur- 
nee. 14 Kan. 111. 

Ky.—Dotson v. Fletcher, 171 Ky. 
589, 188 SW 642; Mann v. Cavanauch. 
110° Ky. 776, 62 SW 854, 28 Kyl 238; 
Young v. Adams, 14 B. Mon. 127, 58 
AmD 654; West v. Price, 2 if 
Marsh, 380; Smith v. Morrow, 7 na 
B. Mon. 234; Sowards v. Henderson, 
5 Ky. Op. 100. 

La.—Davidson v. Matthews, 3 La. 
Ann. 316. 

Me.—Emmett v. Perry, 100 Me. 
139, 60 A 872; Harriman vy. Hill, 14 
Me. 127. 

Mass.—Luce v. Parsons, 192 Mass. 
8, 77 NE 1082; Marcy v. Stone, 8 
Cush. 4, 54 AmD 736. 

Minn. — Lamont vy. Lamont, 128 
Minn. 525, 151. NW 416; Hayes Vv. 
Haves, 126 Minn. 389, 148 NW 125; 
McDonald v. Bayha, 93 Minn. 139, 100 
NW 679; Brown v. Kohout, 61 Minn. 
113. 68 NW 248. 

Mo.—Allen v. Morris, 244 Mo. 357, 
148 SW 905, AnnCasi913D TOUS 
Farmers’ Bank v. Barbee, 198 Mo. 465, 
95 SW 225; Dunlap v. Griffith, 146 Mo. 
283, 47 Sw 917; Harper v. Morse, 114 
Mo. 317, 21 SwW 517: Mississippi Coun- 
ty v. Vowels, 101 Mo. 225, 14 Sw 282; 
Hannibal, ete., R. Co. v. Clark, 68 Mo. 
871; Thomas v. Wheeler, 47 Mo. 3633 


State v. Schneider, 35 Mo. bss Bag- 
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statements of such person to the physician that it is 


that the physician may be a wit- 


Claim by One in Possession—(1) In 
General—(a) Rule Stated. The claim under which 
property is being held by a declarant,°® 


or the 


nell v. pois Springs Chemical Bank, 
76° Mo:cAs 2d, 

Mont. aio v. Slater, 33 Mont. 155, 
82 P 657. 


Nev.— Hanson v. Chiatovich, 13 
ay 395; Rollins v. Strout, 6 Nev. 


N. H.—Smith v. Putnam, 62 N. H. 
3869; Hunt v. Havan, 56 N. H. 87; Bell 
Vv. Woodward, cA ee eae Hodg- 
don v. Shannon, 44 N. H. 57 

N. J.—Lindsley v. MeGrath, 62 N. J. 
Eq. 478, 50 A 236. 

N. Y¥.-Morss v. Salisbury, 48 N. Y. 
636; Howell v. Huyck, 2 Abb. Dec. 
423, 4 Transcr. A. 202; Peattie v. 
Gabel, 155 App. Div. 786, 140 NYS 9933 
Gilmartin v. Buchanan, 134 App. Div. 
587, 119 NYS 489; New York Water 
Co. v. Crow, 110 App. Div. 32, 96 NYS 
899 [aff 187_N. Y. 516 mem, 79 NE 
1112 mem]j; Swettenham v. Leary, 18 
Hun 284; Sheldon v. Van Slyke, 16 
Barb. 26; Cole v. Lester, 48 Misc. 13, 
96 NYS 67. 

N. C.—Carroll v. Smith, 163 N. C. 
204, 79 SE 497; Wincannon v. Sud- 
derth, 144 N. C. 587, 57 SE 337; Stead- 
man y. Steadman, 143 N. C. "345, 55 
SE 784; Bivings v. Gosnell, 141 N. 
C. 341, 538 SE 861; Norcum v. Savage, 
140 N. C. 472, 538 SE 289; Holiday v. 
McMillan, 83 N. C. 270; Roberts v. 
Roberts, 82 N. C. 29; Yates v. Yates,. 


38 p10, 142; Kirby v. Masten, 70 N. 
'N, D.—Wipperman Mercantile Co. 


v. Robbins, 23 N. D. 208, ae es 135 NW 
785, AnnCasi914D 682 [eit C yel. 

Or.—Butts v. Purdy, 63 Or. 156, 125. 
Pests te P25: 

Pa. "— Duffey v. Bellefonte Presb. 
Cong., 48 Pa. 46; Sample v. Robb, 16 
Pa, 305; Crawford v. Ritter, 1 Pennyp. 
29; Von Storch v. Von Storch, 4 Lack 
LegN_ 25. 

S. C.—Holden v. Cantrell, 88 S. C, 
281, 70 SE 815; Boozer v. Teacue, 27 
of G; eae," SE 551; Ellen v. Elien, 16 

Ss, pe eurphy, v. Dafoe, 18 S. D. 
42, 99 NW 8 

Tenn, inited R. Co. v. Chickasaw 
Cooperage Co., 116 Tenn. 594, 95 SW 
171; Phoenix F.&M. Ins. Co. v. Shoe- 
maker, 95 Tenn. 72, 31 SW 270; Care 
nahan v. Wood, 2 Swan 500; Marley Vv. 
Rodgers, 5 Yerg. 217. 

Tex.—Fowler v. Simpson, 79 Tex. 
611, 15 SW 682, 23 AmSR 370; Hick- 
man v. Gillum, 66 Tex. 314,1 SW 
339; Kennedy v. Winfrey, (Civ. A.): 
163 SW 1018; Stevens v. Haile, (Civ. 
A.) 162 SW 1025; Hutcheson v. Mas- 
sie, CCive A.) 159 SW 315, 317 (cit. 
Cyc]; Barker v. Johnson, (Civ. A.) 154 
SW 609; Baldwin v. McCullough, 
(Civ. A.) 146 SW 203; Conroy v. Shar- 

man, 63 Tex. Civ. A. 482, 134 SW 244; 
San Antonio Brewine Assoc. v. Ma-~ 
soffin, (Civ. A.) 99 SW 187; Gumn v. 
Wynne, (Civ. A.) 43 SW 290; Trinity 
County Lumber Co. v. Pinekara, 4 
Tex. Civ. A. 671, 23 SW 720, 1015. 

Vt.—Bennett v. Camp, 54 Vt. 36. 

W. Va.—Wade v. MecDougle, 59 W. 
Vai 113, 52 SE 1026; Parkersburg In-- 
dustrial Co. v. Schuitz, 43 W. Va. 470, 
27 SH 255; Hieh v. Paneake, 42 W.. 
Va. 602, 26 SE 536. 

Wis. -- Lamoreux  v. Huntley, 68 
Wis. 24, 31 NW 33t; Roebke v. An- 
drews, 26 Wis. 311, 

“A party in possession of land may 
make Viccliretione explanatory of his 
possession, and either claim or dis- 
claim ownership of the property, and 
such declarations may be given in 
evidence, in an issue of disputed own- 
ership, no matter who may be parties 
to the suit. Possession being the 
principal fact, such declarations are 
admissible as part of the res geste: 
of the possession itself; and are ad- 


later cases,developments and changes in the law see cumulative Annotations, same title, page and.note. number. 
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character of his possession, may be shown by 
declarations indicative of a relevant animus,? 


missible when made by a party while 
on the land, or in possession there- 
of, whether actually on the land or 
not at the time of making same.” 
ome v. Moxom, 167 Ala. 615, 622, 52 

“To reinforce this testimony and 
give color to the occupancy of Bul- 
lett his declarations importing a 
claim of title in himself were ad- 
mitted in evidence over the objec- 
tions of the defendants. The dec- 
larations were made while he was in 
possession. They serve to give the 
possession an adverse color, to show 
the character of the right he was as- 
serting, and are admissible as verbal 
parts of his act of occupation.” Lieb- 
heit v. Enright, 77 Kan. 321, 322, 94 
P20: 

[a] Ground of admission.—‘What- 
ever may be the ground upon which 
such evidence is declared to be ad- 
missible, it is now a well nigh uni- 
versal rule that it is admissible as 
a part of the res geste to character- 
ize the possession.” Chan v. Slater, 
33 Mont. 155, 163, 82 P 657. 

[b] MIllustrations.—(1) The dec- 
laration of a person in possession of 
real estate that she claimed under 
her father’s will is competent as 
against one claiming under a deed 
from her. Steadman v. Steadman, 143 
N. C. 345, 55 SE 784. (2) The dec- 
larations of the grantor of real es- 
tate in regard thereto and to mining 
‘Claims adjoining may be admitted 
in evidence in an action concerning 
the title to such claims, provided the 
declarations were made prior to the 
time such declarant sold his interest 
in such real estate. Bismarck Moun- 
tain Gold Min. Co. v. North Sunbeam 
Gold Co., 14 Ida. 516, 95 P14. (3) 
On the issue of whether a wife’s title 
to property was merely colorable, and 
was held by her solely to shield such 
property from her husband’s cred- 
itors, declarations of the husband, 
made while in exclusive possession 
and control of the property, that he 
was the owner thereof, although not 
made in the wife’s presence, were 
admissible against her, not as abso- 
Jutely binding upon her, but as sub- 
stantive evidence reflecting upon the 
bona fides of her claim. Chan vy. Slat- 
er, 33 Mont. 155, 82 P 657. (4) Dec- 
larations of a husband that land cer- 
tificates and land located by virtue 
thereof in his name belonged to his 
wife were admissible in trespass to 
try title thereto between the wife 
.and persons claiming title by pur- 
chase at an execution sale against the 
husband. Matador Land, etc., Co. v. 
Cooper, 39 Tex. Civ. A. 99, 87 SW 235. 

[ec] Declarations by a trustee of 
personality, made while in possession 
of the property, as to the manner in 
which he came into the possession 
thereof, and the purpose for which he 


held it, are competent. Traylor v. 
Hollis, 45 Ind. A. 680, 91 NE 567. 
1. Ala.—Gibson v. Gaines, 73 S 


929: Cooper v. Slaughter, 175 Ala. 211, 
57 S 477; Holman v. Clark, 148 Ala. 
286, 41 S 765; Roberts v. Ringemann, 
145 Ala. 678, 40 S 81; Johnson v. Am- 
berson, 140 Ala. 342, 37 S 273; Beasley 
v. Howell, 117 Ala. 499, 22 S 989; 
Fontaine v. Beers, 19 Ala. 722; Perry 
v. Graham, 18 Ala. 822; Thomas v. 
Deeraffenreid, 17 Ala. 602; Agney v. 
Kingsland, 10 Ala. 355, 44 AmD 491. 

Ark.—Cole vy. Burnett, 119 Ark. 386, 
177 SW 1146; King v. Slater, 96 Ark. 
589, 133 SW 173; Seawell v. Young, 
77 Ark. 309, 91 SW 544. 

Cal.—Spotswood _v. 
Cal. A. 711, 39°P’ 362. 
an C.—Samaha v. Mason, 27 App. 
470. 


Ga—Copeland v. Jordan, 147 Ga. 
601, 95 SE 18; Causey v. White, 143 
Ga. 7, 84 SE 58; Banks v. Bradwell, 
140 Ga. 640, 79 SE 572; Godley v. 
Barnes, 132 Ga. 513, 64 SE 546. 

Ill.— Godfrey v. Dixon Power, etc., 
Co., 247 Tll. 124, 98 NE 116; Towle v. 
Quante, 246 Ill. 568, 92 NE 967. 

Ind.—Vannic> vy. Dungan, 41 Ind. 


Spotswood, 4 


EVIDENCE 


A. 27, 83 NE 250. 

lowa.—Handlan-Buck Mfg. Co. v. 
Waterloo Drop Forge Co., 173 Iowa 
452, 155 NW 802; Ohde v. Hoffman, 
90 NW 750; Walter v. Brown, 115 
Iowa 360, 88 NW 832; Hardy v. 
Moore, 62 Iowa 65, 17 NW 200; Sweet 
v. Wright, 57 Iowa 510, 10 NW 870; 
Stephens v. Williams, 46 Iowa 540; 
Taylor v. Lusk, 9 Iowa 444; Ross v. 
Hayne, 3 Greens 211. 

Kan.—Butts v. Butts, 84 Kan. 475, 
114 P1048. 

Ky.—Stacy v. Alexander, 143 Ky. 
152, 1836 SW 150; New York L. Ins. 
Co. v. Johnson, 72 SW 762, 24 KyL 
cee Harlan v. Harlan, 8 Ky. Op. 
o . 


Me.—Emmett v. Perry, 100 Me. 139, 
60 A 872; Phillips v. Laughlin, 99 
Me. 26, 58 A 64, 105 AmSR 253, 2 
Ann Cas 1. 

Md.—Gantt v. Trott, 107 Md. 325, 
68 A 612. 

Mo.—Coulson y. La Plant, 196 SW 
1144; Heynbrock v. Hormann, 256 Mo. 
21, 164 SW 547; Allen v. Morris, 244 
Mo. 3257, 148 SW 905, AnnCas1913D 
1310; Minor y. Burton, 228 Mo. 558, 
128 SW 964; Boynton y. Miller, 144 
Mo 681, 46 SW 754. 

Mont. — Chan v. Slater, 33 Mont. 

155, 82 P 657. 
N. Y.—New York Water Co. v. 
Crow, 187 N. Y. 516, 79 NE 1112; Dib- 
ble v. Cole, 102 App. Div. 229, 92 NYS 
938; Leary v. Corvin, 63 App. Div. 
151, 71 NYS 3385; Schrader v. Bonker, 
65 Barb. 608; Cole v. Lester, 48 Misc. 
13, 96 NYS 67. 

N. C.—Clary v. Hatton, 152 N. C. 
107, 67 SE 258; Smith v. Moore, 149 
N. C. 185, 62 SE 892 [reh den 150 N. 
C. 158, 68 SE 735]; Piedmont Sav. 
Bank v. Levy, 138 N. C. 274, 50 SE 
657, 3 Ann Cas 785; Ratliff v. Ratliff, 
ty N. C. 425, 42 SE 887, 68 LRA 

R. I.—Faulkner v. Rockett, 33 R. 
I. 152, 80 A 380. 

S. C.—Dickson v. Epps, 104 S. C. 
381, 89 SE 354; Holden v. Cantrell, 
100 S. C. 265, 84 SE 826. 

Tex.— Campbell v. San Antonio 
Mach., ete., Co., (Civ. A.) 133 SW 
750; Weatherford First Nat. Bank v. 
Bruce, (Civ. A.) 55 SW 126. 

W. Va.—Wade v. McDougle, 59 W. 
Va. 113, 52 SEH 1026. 

Wis. — Griswold v. Nichols, 126 
Wis. 401, 105 NW 815; Vagts v. Ut- 
man, 125 Wis. 265, 104 NW 88. 

‘It is.a familiar rule that the 
declarations of one in the possession 
ef land are competent to show the 
character of his possession.” Godfrey 
v. Dixon Power, etc., Co., 247 Ill. 124, 
128, 93 NF 116. 

[a] MTlustrations.—(1) Statements 
by a person cutting timber on 
land or cultivating it that he is. so 
doing under authority of a certain 
person as owner, made while so do- 
ing, are admissible when the ques- 
tion of possession by such owner is 
involved. Wade v. McDougle. 59 W. 
Va. 113, 52 SH 1026. (2) Such declara- 
tions are competent to show whether 
the declarant. was occupying ad- 
versely under a claim of title in 
himself, or in subservience to the 
title of another. Emmett v. Perry, 
100 Me. 139, 60 A 872. 

{b] In a contest between the 
heirs of a deceased owner ex parte 
materna and ex parte paterna, the 
title records having been destroyed, 
statements made by deceased while 
living on the land that he got it from 
his mother on her death were admis- 
sible to show the character of his 
possession and title by which he held 
ite Gantt v. Trott, 107 Md. 325, 68 A 
612. 

fe] In a suit to establish a parol 
sift of lands by complainant’s father 
since deceased, his declarations made 
while in possession and control of 
the land were admissible, not as as- 
sertions of’ title, but to explain his 
possession and the character of his 
ownership. Butts v. Butts, 84 Kan. 
475, 114 P1048. 


27 Ala. 651; 
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whether favorable? or unfavorable* to the declarant. 
Declarations not direct evidence. 


The declara- 


2. See cases supra notes 98, 99, 1; 
infra notes 38, 4. 

[a] The statement itself must be 
shown.—The understanding of others 
or the conclusion of the witness as 
to what was said cannot be received. 
Hale v. Silloway, 1 Allen (Mass.) 21. 

3. Ala.—Owen v. Moxom, 167 Ala. 
615,-52 S 527. 

Ga.—Rudulph v. Washington, 146 
Ga. 605, 91 SE 560; Bowman v. Owens, 
133 Ga. 49, 65 SE 156. 

Ind.—Gifford v. Gifford, 58 Ind. A. 


Iowa.—Casey v. Casey, 107 Iowa 
192, 77 NW 844, 70 AmSR 190. 
Kan.—Rand v. Huff, 53 P 488. 


665, 107 NE 308. 


Tex.—Lester v. Hutson, (Civ. A.) 
167 SW 321. 
[a]. Declarations of sole owner- 


ship by a tenant in common in pos- 
session are admissible to show his 
intent to hold adversely to those not 
in possession, although not made in 
their presence. Casey v. Casey, 107 
Iowa 192, 77 NW 844, 70 AmSR 190. 
To same effect Rand v. Huff, (Kan.) 
53 P 483 [aff (A.) 51 P 577]. 

[b] Admissible only to prove ad- 
verse possession.—Under Civ. Code 
(1910) § 5767, providing that declara- 
tions of a person in possession of 
property in favor of his own title are 
admissible to prove his adverse pos- 
session, such declarations are admis- 
sible for no other purpose, and can- 
not be given in evidence to prove the 
gift of property to the person in 
possession. Rucker v. Rucker, 136 
Ga. 830, 72 SE 241. 

[c] An ancient deed, although con- 
taining self-serving declarations in 
favor of the grantor, is admissible 
in evidence to show that he had _ re- 
ceived a conveyance of the land in 
question. Houston Oil Co. v. Drum- 
wright, (Tex. Civ. A.) 162 SW 1011. 

4 Ala.—Owen v. Moxom, 167 Ala. 
615, 52 S 527; Kirkland v. Trott, 66 
Ala. 417; Thomas v. De Graffenreid, 
Fontaine v. Beers, 19 
Ala, 722; Darling v. Bryant, 17 Ala. 
10, 52 AmD 162; Bliss v. Winston, 1 
Ala. 344. 

Cal_—Lauricella v. Lauricella, 161 
Cal. 61, 118 P 430. 

Ga.— Bowman v. Owens, 133 Ga. 49, 
65 SE 156. 

4 A ree v. EHichorst, 122 Tl. 

Ky.—Stacy v. Alexander, 143 Ky. 
152, 136 SW 150. 

Me.—Collins v. Taylor, 101 Me. 542, 
64 A 946. 

Mass. — Sharon First Baptist 
Church v. Harper, 191 Mass. 196, 77 
NE 778; Pool v. Bridges, 4 Pick. 378. 

Minn.—Plwood | v. Saterlie, 68 
Minn. 173, 71 NW 13; Rosenberg v. 
Burnstein, 60 Minn, 18, 61 NW 684. 

Mont.—PErbes v. Smith, 35 Mont.- 
38, 88 P 568. 

N. H.—Bell v. Woodward, 46 N. H. 
315; Spence v. Smith, 18 N. H. 587; 
Woods v. Blodgett, 18 N. H. 249. 

N. C.—Steadman v. Steadman, 143 
N. C. 345, 55 SE 784; Swindell. y. 
Warden, 52 N. C. 575. 

Pa.—Garber v. Doersom, 117 Pa. 
162, 11 A 777; Sheaffer v. Hakman, 56 
Pa. 144. 

Tenn.—Stranahan v. Terry, 9 Lea 
560. 

{a] Illustration.—Where _ limita- 
tions have run in favor of a title 
acquired by adverse possession, sub- 
sequent adverse declarations of the 
person holding such title are com- 
petent evidence in an action by the 
person holding the_ record title to 
recover the land. Carrol v. Rabber- 
man, 240 Ill. 450, 88 NE 995. 

[b] In a suit to enforce a con- 
structive trust as to certain land con- 
veyed by a husband to his wife on 
her oral promise to convey one half 
to plaintiffs on the husbands’s death, 
statements made by the husband to 
defendant, in the presence of wit- 
nesses, a few weeks after the execu- 
tion of the deed, reciting the sub- 
stance of the agreement and her repe- 
tition of the promise, were competent 
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tions of one in possession are not competent as direct 
evidence of the facts asserted,’ for the reason that 
as to the facts themselves the declarations are hear- 
whether they relate to the general history of 
the declarant’s possession’? or title,’ whether they 


say,°® 


against her. Lauricella v. Lauricella, 
161 Cal. 61, 118 P 430. 

5. U. S.—Bowen v. Chase, 98 U. 
S. 254, 25 L. ed. 47; Dodge v. Freed- 


man’s Sav., etc., Co., 93° = Un. Si 379; 
23 L. ed. 920 
Ala.—McBride v. Lowe, 175 Ala, 


408, 57 S 832; Wilkinson v. Bottoms, 
174 Ala. 122, 56 S 948; Doe v. Clay- 
ton, 81 Ala. 391, 2.8 24; Central R., 
ere!> (Co.. V. Smith, 76 ‘Ala. 672, 52 
AmR 339; Humes v. O’Bryan, 74 ‘Ala. 
64; McLemore ¥. Pinkston, 31 Ala. 
266, 68 AmD 167. 

Colo.—Stone v. O’Brien, 7 Colo. 
458, 4 P 792. 

Conn.—Sears v. Hayt, 37 Conn. 406; 
Avery v. Clemons, 18 Conn. 306, 46 
pd 28 323; Smith v. Martin, 17 Conn. 

] 

Ga.—Causey v. White, 143 Ga. 7, 
84 SE 58; Smith v. Donalson, 137 Ga. 
465, 73 SE 577; Gray Lumber Co. v. 
Harris, 127 Ga. 693, 56 SEH 252; Hen- 
dricks v. McDaniel, 80 Ga. 102, 6 SE 
194; Smith v. Johnson, 13 Ga. A. 837, 
80 SE 1051; Walton v. Mitchell, il 
Ga. A 159, 74 SE 1006. 

Ill.— Godfrey v. PASOn OW EE etc., 
Co., 247 Ill. 124, 93 NE 116. 

Ind.—Shirts v. Irons, 37 Ind. 98; 
Tansel v. Smith, 49 Ind. A. 263, 93 
NE 548, 94 NE 890, 

Towa.—Pond v. Okey, 70 Iowa. 244, 
30 NW 5C0. 

Mass.—Morrill v. Titcomb, 8 Allen 
100; McGough v. Wellington, 4 Allen! 
502. 


Miss.—McMullen v. Mayo, 16 Miss. 
98 


Mo.—Farmers’ Bank v. Barbee, 198 

ren 465, 95 SW 225; Kansas City, ete., 

Co. v. Smith, 156 Mo. 608, 57 SW 

ES5s Watson v. Bissell, 27 Mo. 220; 

Turner v. Belden, 9 Mo. 797; Bagnell 

v. Sweet Springs Chemical ‘Bark, 76. 
12 


Mo. A. 

N. H.—Smith v. Powers, 15 N. H. 
646. 
N. Y.—Gilmartin v. Buchanan, 134 


App. Div. 587, 119 NYS 489; Sr (nner 
v. Odenbach, 86 Hun 695, 33 NYS 
282. 


2 
N. C:—Roberts v. Roberts, 82 N. C. 
te bul aet v. Warden, 52 N. C. 575. 
h.—Cheeseman v. Kyle, 165 Oh. St. 

15. 


Or.—Besser v. Joyce, 9 Or. 310. 

Ss G—Knight:v. Knight, 95°S.. Ci 
135, 78 SE 744. 

“Tex.—Gilbert v. Odum, 69 Tex. 670, 
7 SW 510; Hickman v. Gillum, 66 Tex. 
314, 1 sw 339; Mooring v. McBride, 
62 Tex. 309; Lester v. Hutson, (Civ. 
A.) 167 SW 321; Hutcheson v. Massie, 
(Civi; A.). 159 sw 315; Matador Land, 
etc., Co. v. Cooper, 39 Tex. Civ. A. 99, 
87 Sw 235. 

N. B.—Doe v. Murray, 5 N. B. 335. 

“The competency of such declara- 
tions is limited to showing the char- 
acter of the possession of the person 
making them or the title by which 
he holds.” Godfrey v. Dixon Power, 
ete., Co., 247 Ill. 124, 128, 93 NE 116. 

6. ‘Ala. —Hoyle v. Mann, 144 Ala. 
616, 41 S 835; Campbell v. Bates, 143 
Ala. 338, 39 S144. 

Conn. — Saugatuck Cong. Soc. v. 
East Saugatuck School-Dist., 53 Conn. 
478, 2 A 751. 

Del.—Pleasanton v. Simmons, 18 
Del. 477, 47 A 697. 

Ga.—Rucker v. Rucker, 136 Ga. 830, 
72 SE 241: Jaffray v. Brown, 91 Ga. 
57, 16°SE 223. 

Mo.—Farmers’ Bank v. Barbee, 198 
Mo. 465, 95 SW 225. 

R. L-—Coscrove vy. Franklin, 35 R. 
I. 527, 87 A 544. 

Tex.—Havs v. Hays, 66 Tex. 606. 1 
SW 895: Hutcheson v. Massie, (Civ. 
A.) 159 SW 316, 317 [cit Cyc]. 

Vt.—Hopkins. v. Hevwood, 86 Vt. 
486. 88 A 305, 49 LRANS 719: Wood 
v. Willard, 36 Vt. 82, 84 AmD 658. 


For later cases, developments and changes in the law see cumulative Annotations, same tite, 
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Hoarsay generally see supra §§ 
166-185. 

7. U. S.—Hunnicutt v. Peyton, 102 
U.S. 333, 26 Li. ed. 113. 

Ala. — Wilkinson v. Bottoms, 174 
Ala. 122, 56 S 948; Ray v. Jackson, 
90 Ala. 513, 7 S 747; Central R., etc., 
Co. v. Smith, 76 Ala. 572, 52 AmR 
353; Dothard v. Denson, 72 Ala. 541. 

Ky.—Brubaker v. Poage, 1 T. 
Mon. 123. 

Mo.—Haannibal, etc., R. Co. v. Clark, 
68 Mo. 371. 

Pa.—Collins v. Lynch, 167 Pa. 636, 
31 A 921; Feig v. Meyers, 102 Pa. 10. 

{a] A narrative account of past 
transactions, even when made during 
@ present possession, is not as a rule 
admissible. Hunnicutt v. Peyton, 102 
U. S. 333, 26 L. ed..113; Allen. v. 
Prater, 30 Ala. 458; Martin v. Har- 
desty, 27 Ala. 458, 62 AmD 773; Col- 
lins v. Lynch, 167 Pa.635, 3h A. 921; 
Hood v. Hood, 2 Grant (Pa.) 229. 

{b] In forcible detainer proceed- 
ings, declarations of tenants whom 
defendant succeeded as to the man- 
ner in which they entered and held, 
made while they were in possession, 
but not when they entered, are not 
competent in favor of defendant. 
reba ser v. Poage, 1 T. B. Mon. (Ky.) 


{c] Payment. — Declarations of 
one in possession of land are not ad- 
missible to show that he paid for it. 
Feig v. Meyers, 102 Pa. 10. 

8. Ala.—Stewart v. Ransom, 76 S 
70; Dent v. Stovall, 75 S 941; Shotts 
v. Cooper, 74 S: 353; Owen v. Moxom, 
167 Ala. 615, 52 S 527; Baker v. Drake, 
148 Ala. 513, 41 S 845; Mcleod v. 
Rishop, 110 Ala. 640, 20 S 130; Ray v. 
Jackson, 90 Ala. 518, 7 S 747; Doe v. 
Clayten, 81 Ala. 391, 2 S 24; Vin- 
cent v. State, 74 Ala. 274; Dothard v. 
Denson, 72 Ala. 541; Daffron  v. 
Crump, 69 Ala. 77; Rawles v. James, 
49 Ala. 183; Allen v. Prater, 30 Ala. 
458; Mims v. Sturdevant, 23 Ala. 664; 
Perry v. Graham, 18 Ala. 822; Thomp- 
son v. Mawhinney, 17 Ala. 362, 52 
AmD 176; McBride v. Thompson, §& 
Ala. 650. 

Ark.—Strickland v. Strickland, 103 
Ark, 183, 146 SW 501. 
anes C.—Samaha v. Mason, 27 App. 


Tll.— Martin v. nee a VPA TI 374: 
51 NE 691, 66 AmSR 2 
wae ck — Murray Vv. Gina: 26 Iowa 

Kan.—Crawford v. Crawford, 60 
Kan. 126, 55 P 842. 

Ky.—Arthur v. Humble, 140 Ky. 56, 
130 SW 958. 

Mo.—Hannibal, etc, .R. Co. v. 
Clark, 68 Mo. 871; Darrett v. DBon- 
38 Mo. 492; Carter v. Feland, 
: Amick v. Kansas City, 
(A.) 187 SW 582; Bagnell v. Sweet 
Springs Chemical’ Bank, 76 Mo. A. 
21. 

Pa.—Feig v. Meyers, 


1025 Paseo 

Hood v. Hood, 2 Grant 2 

W. Va. —High Ve Pancake, 42 W. Va. 
602, 26 SE 536. 
91s Roebke v. Andrews, 26 Wis. 

“While it is undoubtedly true that 
the general rule is that declarations 
of persons in possession of ‘personal 
property, explanatory of the char- 
acter of their possession, are compe- 
tent as part of the res geste, the rule 
does not go so far as to make such 
declarations as to the source of their 
title, or the manner in which they 
acquired the property, admissible.” 
Samaha v. Mason, 27 App. (D. C.) 
470, 477. 

[a] Declarations of claim cannot 
properly be used as evidence of the 
existence of a record title. Parkers- 


$$ 


[§ 271 


are in favor of the deciarant,® hig privies,° or his 
representatives,!t and even though they were made 
when the declarant was in articulo mortis,!? or are 
offered in evidence after his death.1* 

Declaration of stranger. 


A declaration by a per- 


Vai 470° (27 "SE "2553" Bich “v. Pane 
cake, 42 W. Va. 602, 26 SE 536. 


9. Ala.—McLeod v. Bishop, 110 
Ala. 640, 20 S 130. 
ry atc araae ss v. Johnson, 22 Ark. 
( 1 Conn: 


meget ty v. Martin, 


Me.—Crane v. Marshall, 16 Me. 27, 
33 AmD 681. 
oe a eee v. Larned, 10 Mete. 


Mo. ae Ga er oe v. Barbee, 198 
Mo. 465, 95 SW 2 
ae a a ieee i Roberts, 82 N. C. 


Or.—Low v. Schaffer, 24 Or. 239, 


Pa.—Colt v. Selden, 5 Watts 525. 

S. C.—Wardlaw v. Hammond, 43 
S..C. L. 454. 

Tex.—McDow v. Rabb, 56 Tex. 154. 

[a] Declarations of a tenant can- 
not be admitted where they relate 
to: (1) The nature of the title under 
which he holds. Wardlaw v. Ham- 
mond, 43°S. C. L. 454. (2) The valid- 
ity of the title under which he holds. 
Smith v. Martin, 17 Conn. 399; Crane 
v. Marshall, 16 Me. 27, 33 AmD 631; 
Morgan v. Larned, 10 Metc. (Mass.) 
50; Watson v. Bissell, 27 Mo. 220; 
Carter v. ~-Feland, 17 Mo. 383; State 
v. Groschke, 16 Mo. A. 557; Roberts 
v. Roberts, 82 N.C. 29; Low v. Schaf- 
fer, 24 Or. 239, 33 P 678: Colt v. Sel- 
den, 5 Watts (Pa.) 525; McDow v. 
Rabb, 56° Tex. 154: (3) The terri- 
torial extent of the title under which 
he holds. Bynum v. Thompson, 25 N. 
C. 578. (4) Changes in the title of 
those under whom he holds. Bell v. 
Adams, 81 N. C.-118. 
of an opposing claim. Sharp v. John- 
son, 22 Ark. 79; Coit v. Selden, 5 
Watts (Pa.) 525. (6) The adverse 
character of his own _ possession. 
Crane v. Marshall, 16 Me. 27, 33 AmD 
631; Alden v. Gilmore, 13 Me. 178; 
Bynum v. Thompson, supra; McDow 
v. Rabb, 56 Tex. 154. (7) Declara- 
tions by tenants as circumstantial 
evidence see infra § 274. 

10. Ala.—Doe v. Edmondson, 145 
Ala. 657, 40 S 505. 
auc Smith v. Martin, 17 Conn. 
We Mass.—Osgood v. Coates, 1 Allen 


Mo. .—State v. Groschke, 16 Mo. A. 
N. H.—Smith v. Powers, 15 N. H. 


546. 
N. J.—Kaufhold v. Roth, 74 N. J. 
L. 64 A 1057. 


33 P 678 


‘ 


Y.—Jackson v. Vredenbergh, a 


Johns. 159. 
Pa.—Hood v. Hood, 2 Grant 229. 
Tex.—Gilbert v. Odum, 69 Tex. 670, 


7 SW 510. 

11. Holmes v. Sawtelle, 53 Me 
179; Farmers’ Bank vy. Barbee, 198 
Mo. 465, 95 SW 225; Cheeseman v. 
Kyle, 15 Oh. St. 15; Curtis Wilson, 
2 Tex. Civ. A. 646, 21 SW 78 

12.. Jackson ov. Vicdenborgk: 1 
Johns. (N. Y.) 159. 

13. Ark—Waldroop vy. Ruddell, 
96 Ark. 171, 131 SW 670. 
ee —McGuire v. Lovelace, 128 SW 

Mich.—Freda _ v. Tischbein, 174 
aes 391, 140 NW 502, 49 LRANS 


Mo. aan v. Bissell, 27 Mo. 220. 
ays H.—Smith v. Powers, 15 N. H. 


N. Y.—Matter of Rossell,'126 App. 


Div. 607, 110 NYS 706, 121 App. Div. 


381, 105 NYS 1098. 
S. C.—McSween v. McCown, 28 8. 
Ces 427 
Tex. eens v. Hays, 66 Tex. 606, 


burg Industrial Co. v. Schultz, 43 W. 1 Sw 895. 
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(5) The nature- 


—— 
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son who does not stand in any relation of privity to 
either party to the action is irrelevant, and cannot 


be received.14 


[§ 272] (b) 


statement was made.18 


14. Oberhoitzer  v. 101 
Iowa 340, 70 NW 207. 

15. U. S.—McKnight v. U. S., 130 
mMed:*659, 65 C@Al STs 

Ala.—Lawrence v. Alabama State 
Land Co., 146 Ala. 524, 41 S 612; Doe 
v. Edmondson, 145 Ala. 557, 40 S 505; 
Gillespie v. Burleson, 28 Ala. 551; 
Rowan v. Hutchisson, 27 Ala. 328; 
Thomas v. Degraffenreid, 17 Ala. 602. 

Ark.—Strickland v. Strickland, 103 
Ark. 183, 146 SW 501. 

Cal.—Sneed v. Osborn, 25 Cal. 619; 
Ellis v. Janes, 10 Cal. 456. 
repel Tiaeeid Cal v. Comins, 21 Conn. 
pate C.—Samaha v. Mason, 27 App. 

Fla.—Long v. State, 44 Fila. 134, 
32 S 870. 

Ga.—Howell v. Clements, 139 Ga. 
441, 77 SE 564; Walker v. Hughes, 90 
Ga. 52, 15 SE 912; Parrott v. Baker, 
82 Ga. 364, 9 SE 1068; Luke v. Can- 
non, 4 Ga. A. 538, 62 SE 110. 


Hazen, 


Ida. — Bismarck Mountain Gold 
Min. Co. v. Sunbeam Gold Co., 14 Ida. 
bli6, 1950 P 14. 


Tll.— Driskill v. Flint, 181 Ill. A. 
137; Abend v. Mueller, 11 Ill. A. 257. 
Ind.—Traylor v. Hollis, 45 Ind, A. 
680, 91 NE 567; Remy v. Lilly, 22 
Ind. A. 109, 53 NE 387. 
Ky.—Wickliffe v. Ensor, 9 B. Mon. 
253; Phillips v. Pipes, 9 Ky. Op. 906. 
N. H.—Spence v. Smith, 18 N. H. 
587. 


N. Y.-—McDuffie v. Clark, 39 Hun 
166; Jackson vy. Anderson, 4 Wend. 
474. 


N. C.—Tart v. Tart, 154 N. C. 502, 
70 SE 929, AnnCas1912A 952; Ray v. 
Pearce, 84 N. C. 485. 

S. C.—Gilchrist v. Martin, 8 S. C. 
Eq. 492. J 

Tenn.—Alexander v. Jennings, 10 
Lea 419. 

Tex.—Harris v. Wagnon, (Civ. A.) 
162 SW 2; Lochausen v. Laughter, 4 
Tex. Civ. A. 291, 23 SW 513. 

Va.—Garnett v. Sam, 5 Munf. (19 


“Va.) 542. 


W. Va.—High v. Pancake, 42 W. 
Va. 602, 26 SH 536. 


Wis.—Roebke v. Andrews, 26 Wis. 


oll. 

‘Eng.—Doe v. Jauncey, 8 C. & P. 99, 
84 ECL 6381. 

{a] Declarations after delivery 
of deed.—In an action to compel a 
conveyance of land alleged to have 
been deeded to defendants’ decedent 
by his mother in trust fer his broth- 
ers, plaintiffs could not show declara- 
tions made by the mother after exe- 
euting and delivering the deed, as 
declarations of one in possession re- 
garding title, tending to show that 
she intended to convey the land in 
trust, and not absolutely. Mooney v. 
Mooney, 80 Conn. 446, 68 A 985. 

16. Tallapoosa First Nat. Bank v. 
Monroe, 135 Ga. 614, 69 SE 1123, 32 
LRANS 550; Abeel v. Van Gelder, 36 
N. Y. 513; Tllinois Steel Co. v. Paczo- 
cha, 139 Wis. 28, 119 NW 550. 

17. Knight v. Knight, 178 Ill. 553, 
53 NE 306. 

18. Owen v. Moxon. 167 Ala. 615, 
52 S 527; Hubbard v. Cheney, 76 Kan. 
222, 91 P 793, 123 AmSR 129; Abeel 


[22 C.J.—16] 


Necessity for Possession. 
for a declaration to be competent it must have been 
made while the declarant was in possession,> but 
constructive possession is sufficient.1® 
tion need not have accompanied or been contemporan- 
eous with any distinct or particular act of posses- 
sion,” nor is it necessary, in case of land, that the 
declarant should have been on the land when the 
The requirement of posses- 
sion has frequently led courts to speak of such: 
declarations as part of the res geste,!® and it has 
been said to be under the same rule that narrative 
declarations as to the existence of past events,2° or 


EVIDENCE 


excluded. 


Proof of possession. 
be shown by evidence apart from the declarations 


In order 
themselves.22 


[§ 273] (c) 
The declara- 


v. Van Gelder, 36 N. Y. 513; Swetten- 
ham v. Leary, 18 Hun (N. Y.) 284; 
Wade v. McDougle, 59 W. Va. 113, 52 
SE 1026. 

19. Ala.—Owen v. Moxon, 167 Ala. 
615, 52 S 527; Larkin v. Baty, 111 Ala. 
303, 18 S 666; Turnley v. Hanna, 82 
Ala. 139, 2 S 483; Daffron v. Crump, 
69 Ala. 77. 

Ark.—Yarbrough v. Arnold, 20 
Ark.) 592. 

Cal.—Ellis v. Janes, 10 Cal. 456. 

Colo.—Doane v. Glenn, 1 Colo. 495. 

Conn.—Saugatuck Cong. Soc. v. 
Hast Saugatuck School-Dist., 53 
Conn. 478, 2 A 751; Comins v. Comins, 
21 Conn. 413. 

Ga.—Fraser v. State, 112 Ga. 13, 
37 SE 114; Brown v. Cantrell, 62 Ga. 
257; Dawson v. Callaway, 18 Ga. 573. 

Ill—Amick v. Young, 69 Ill. 542. 

Ind.—Gaar, etc., Co. v. Shaffer, 139 
Ind. 191, 38 NE 811; Lowmen v. 
Sheets, 124 Ind. 416, 24 NE 351, 7 
LRA 784. 

Iowa.—Hardy v. Moore, 62 Iowa 65, 
17 NW 200; Stephens v. Williams, 46 
Iowa 540. 

Kan.—Reiley v. Haynes, 38 Kan. 
259, 16 P 440, 5 AmSR 737; Stone v. 
Bird, 16 Kan. 488; State v. Gurnee, 
14) Kangpe ins 

Minn.—Elwood vy. Saterlie, 68 Minn. 
173, 71 NW 13. 

Miss.—McMullen v. Mayo, 16 Miss. 
298. 

Nev.—Rollins v. Strout, 6 Nev. 150. 

N. Y.—Peattie v. Gabel, 155 App. 
Div. 786, 140 NYS 993; Waring v. 
Warren, 1 Johns. 340. 

Or.—Low v. Schaffer, 24 Or. 239, 
Soe Ouss F 

Pa.—-Brolaskey v. McClain, 61 Pa. 
146. : 

Tenn.—Alexander v. Jennings, 10 
Lea 419. 

Wis.—Griswold v. Nichols, 126 
Wis. 401, 105 NW 815; Roebke v. An- 
drews, 26 Wis. 311. 

[a] Statements as to independent 
facts.—Declarations of a party in 
possession are admissible as part of 
the res geste to prove the character 
of his possession, as that he claims 
the property as his own, or hoids it 
in subordination to the claim of an- 
other, but not to show that he had 
not given it to a third person, or 
that what he said about such gift 
was in jest, or that he only loaned it. 
Nelson v. Iverson, 17 Ala. 216. 

20. Comins v. Comins, 21 Conn. 
413; Shaughnessey v. Jordan, 184 Ind. 
499, 111 NE 622, 628 [cit Cyc]; 
Broughan v. Broughan, (Kan. A.) 61 
P 874; Swerdferger v. Hopkins, 67 
Vt. 1386, 31 A 153. : 

21. Comins v. Comins, 21 Conn. 
418: Herrin v. Abbe, 55 Fla. 769, 46 
S 183, 18 LRANS: 907. 

22. Ala.—Thomas Vv. 
reid, 17 Ala. 602. 

Ark.—Sharp v. Johnson, 

79. $ 

Ga.—Jaffray v. Brown, 91 Ga._57, 16 
SE 223; Walker v. Hughes, 90 Ga. 52, 
15 SE 912. 

Mass.—Niles v. Patch, 13 Gray 254. 

Minn.—Whitney v. Wagener, 84 
Minn, 211, 87 NW 602, 87 AmSR 351; 
Rollofson v. Nash, 75 Minn. 237, 77 
NW 954. 


Degraffen- 


22 Ark. 


statements of intention as to the future?! 
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are 


The fact of possession must 


Character of Statement. In order 


for a declaration by one in possession to be admis- 
sible, it must be such as to characterize his posses- 
sion,” and must be made when it is pertinent? and 
important?®> on the question of actual ownership?® 
of the property in question.27 It must be more than 
a casual and conversational remark,?8 and must be 
made when the person was called upon to make it,?9 
and when the truth was required to be spoken.?° 
Where it is sought to show such a declaration in 
order to aid the presumption of ownership from pos- 


29 Mo. 
Anderson, 4 
9 Lea 


iciicah ae v. McCune, 
| N.. Y.—Jackson v. 
Wend. 474. 

Tenn.—Stranahan v. Terry, 


560 

23. Ala.—Campbell v. Bates, 143 
Ala. 338, 39 S 144. 

Iowa.—Drefahl v. Security Sav. 
Bank, 132 Iowa 563, 107 NW 179. 

Kan.—Crawford v. Crawford, 60 

Kan. 126, 55 P 842. 
N. Y.—Hamlin v. Hamlin, 192 N. 
Y. 164, 84 NE 805 [rev 117 App. Div. 
493, 102 NYS 571 (aff 51 Misc. 111, 100 
NYS 701)]. 

Utah.—Surbaugh v. Butterfield, 44 
Utah 446, 140 P 757. 

[a] The declaration must be ex- 
planatory of possession in order to be 
admissible. Drefahl v. Security Sav. 
Bank, 132 Iowa 563, 107 NW 179. 

{b] Declarations not showing pos- 
session in declarant.—Declarations of 
the herder of trespassing sheep and 
cattle that they belonged to defend- 
ant for whom he was working were 
not admissible as showing the nature 
of his possession, as they did not 
show possession in him but in de- 
fendant. Surbaugh v. Butterfield, 44 
Utah 446, 140 P 757. 

24, Hamlin v. Hamlin, 192 N, Y. 
164, 84 NE 805 [rev 117 App. Div. 493, 
102 NYS 571 (aff 51 Misc. 111, 100 
NYS 701)]; Surbaugh v. Butterfield, 
44 Utah 446, 140 P 757. 


25. Hamlin v. Hamlin, 192 N. Y. 
164, 84 NE 805 [rev 117 App. Div. 
493, 102. NYS 571 (aff 51 Misc. 111, 
100 NYS 701)]. 

26., Hamlin v. Hamlin, 192 N. Y. 
164, 84 NE 805 [rev 117 App. Div. 
493, 102- NYS 571 (aff 51 Misc. 111, 


100 NYS 701)]. 

27. Dawson v. Orange, 78 Conn. 96, 
61 A 101. 

28. Hamlin v. Hamlin, 192 N. Y. 
164, 84 NE 805 [rev 117 App. Div. 
493, 102 NYS 571 (aff 51 Mise. 111, 
100 NYS 701)]. 

29: »sHamiliny iv Hamilini e192) Ney. 
164, 84 NE 805 [rev 117 App. Div. 493, 
102 NYS 571 (aff 51 Misc. 111, 100 
NYS 701)]. 

30. Hamlin v. Hamlin, 192 N. Y. 
164, 171, 84 NB 805 [rev 117 App. Div. 
493, 102 NYS 571 (aff 51 Misc. 111, 100 
NYS 701)] (‘Such a rule commends 
itself in principle, and should be ad- 
hered to in the interest of the safety 
of titles’). 

{a] Illustration.—Where a _ hus- 
band had purchased real estate, and 
had title taken in his wife’s name, 
and she subsequently conveyed it to 
him, in an action by her to have the 
deeds, which had been recorded by her 
husband’s executor, canceled as 
clouds on her title, evidence of dec- 
larations made by the husband, in 
conversations of the most casual na- 
ture, that he was going to give the 
house to his wife, or that he had made 
a wedding present of it to her, or that 
it belonged to her, were inadmissible 
to affect. her deeds to her husband. 
Hamlin v. Hamlin, 192 N. Y. 164, 84 
NE 805 [rev 117 App: Div. 493, 102 
NYS 571 (aff 51 Mise. 111, 100 NYS 
701)).° 


274 [22C.J.] 
session, the declaration must be something more than 
hearsay,*? and must give definite significance to 
equivocal conduct by adding a missing link. 32 Where 
the declaration is not limited to the claim under 
which or the intention with which possession is 
held, but involves other facts as to which it is mere- 
ly hearsay, it may, in the discretion of the court, be 
rejected.*% 

[§ 274] (d) Possession Subordinate to Title of 
Another. Where the declarant in possession is a 
lessee,?# or a tenant by the curtesy,®° or in dower,*® 
or a ‘eotenant, 37 or a mortgagee,** his possession 
may well be under his actual rights and does not in 
itself put the owner upon an inquiry as to the animus 
with which it is being held, and hence his declaration 
of adverse claim is not relevant, unless shown to have 
been brought to the attention ‘of the owner.®® But 
the statements of one in possession to the effect that 
he is a tenant of real*® or personal** property, and 
as to who is the particular person under whom he 
claims to hold such real estate*? or personalty,*® and 


EVIDENCE 


[§§ 273-275 


even as to what lands are embraced in the holding,** 
are competent circumstantial evidence, in favor. of 
the person named as owner, of the existence of a 
relevant fact.*® 

[§ 275] (2) Real Property—(a) In General. 
In the case of real estate, declarations by one in pos- 
session of land are competent to show that his user 
or possession was adverse to the title of another,*® 
and that the person affected by the user or possession 
knew of its nature;47 to determine the territorial 
extent of his possession,!® to indicate the source of 
the title relied on,*® so far as that fact may have 
legitimate incidental bearing on the good faith and 
nature of the claim®® or its extent;°t to show the 
intent with which the declarant made an entry on 
the land,®? or to negative an intent on his part to 
abandon the ownership.®? It is not ground for 
rejecting the declarations that they are self-serving,°* 
if they are made in apparent good faith; and the 
benefit of them in such case inures not only to the 
declarant, but to those in privity with him,®> includ- 


31. Hopkins v. Herwed: 86 Vt. 
486, 86 A B05, 49 LRANS 71 

32. Hop kins v. Heywood, 86 Vt. 
486, 86 A 305, 49 LRANS 71 

33. Sharp v. Johnson, 32° Ark. 79; 


teks v. Ensor, 9 B. Mon. (Ky.) 

34. Ala.—Butler v. Butler, 133 Ala. 
THe yee 579; Jones v. Pelham, 84 Ala. 
2 

re —Ingram v. Little, 14 Ga. 173, 
58 AmD 549. 

Me.—Mann v. Edson, 39 Me. 25; 
Russell v. Clark, 38 Me. 332. 
ett Cobre v. Ellis, 17 Mich. 

Mo.—Salmons v. Davis, 29 Mo. 176. 

35. Morgan v. Larned, 10 Metc. 
(Mass.) 50. 

36. Salmons vy. Davis, 29 Mo. 176, 

37. Harral v. Wright, 57 Ga. 484; 
Sewall v. Sewall, 8 Me. 194. 

38. Hays v. Hays, 66 Tex. 606, 1 
SW 895. 

39. Ala.—Butler v. Butler, 133 Ala. 
airs 32 nevi Jones v. Pelham, 84 Ala. 

Bee Sl v. Wright, 57 Ga. 484; 
Mit tear’ v. Little, 14 Ga. 173, 58 AmD 
49, 


Mass.—Morgan v. Larned, 10 Metc. 
i? ; Mich—Hogsett y. Ellis, 17 Mich. 
v0 

Ont. ore Tete v. Tomlinson, 26 
Uy CQ: 

40. Mibitues v. Brody, rel NYS 
734; Doe v. Rickarby, 5 Esp 

41. King v. Frost, 28 Minn, 417, 
10 NW 423. 


42. Ala.—Beasley v. Howell, 117 
Ala. 499, 22 S 989. 
Ga.— Alaculsey Lumber Co. v. 


Flemister, 146 Ga, 310, 91 SE 104. 
Md.—Webster v. Saunders, 4 Harr. 
Ces aie 
Mass.—Marcy v. Stone, 8 Cush. 4, 
64 AmD 736. 
Minn.—Elwood v. Saterlie, 68 Minn. 
173, 71 NW 18. 
Mo.—Bagnell v. Sweet 
Chemical Bank, 76 Mo. A. 
N. H.—South Hampton eo Fowler, 
bY SO ae = ee a 
afer ex.—Wallace v. Wilcox, 27 Tex. 


Oe 


Eng.—De Bode’s Case, 8 Q. B. 208, 
55 ECL 208, 115 Reprint 854; Doe v. 
Jauncey, 8 (CueeP) 99, 34 BCL 631; 
Peaceable v. Watson, 4 Taunt. 16, 128 
Reprint 232; Holloway v. Rakes [cit 
Davies v. Pierce, 22D: ARH 685 65,0100 
Reprint 30]. 

43. Barnes v. Mobley, 21 Ala. 232; 
Rosenberg v. Burnstein, 60 Minn. 
18, 61 NW 684; Bradley v. Spofford, 
23 N. H. 444, 55 AmD 205; Woods v. 
Blodgett, 18 N. H. 249. 

44, Sheaffer v. Eakman, 56 Pa. 
144; State v. King, 64 W. Va. 546, 63 
SE 468 {app dism 216 U. S. 92, 30 SCt 


225, 54 L. ed. 396]; Davies v. Pierce, 
27. R. 53, 100 Reprint 30. 
45. Davies v. IPIETCe 2 Leet OSs 
100 Reprint 30. 
46. See Adverse Possession § 603. 
47. Dodge v. Stacy, 39 Vt. 558. 


48. Ala.—Smith v. Bachus, 195 
Ala. 8, 70 S 261. 
Ark.~—Seawell v. Young, 77 Ark. 


309, 91 SW 544. 

Conn.—Reading v. Weston, 7 Conn. 
143, 18 AmD 89. 

Ga.—Murphy v. Central of Georgia 
R. Co} 7135 ‘Ga. 194, 69 SH’. 
ete! “Smith v. Morrow, 7 T. B. Mon. 

Mich.—Bower v. Earl, 18 Mich. 367. 

N. Y¥.—Donahue v. Case, GIGING TY. 
631; Skinner v. Odenbach, 85 Hun 
595, 38 NYS 282. 
= Ce teas v. Trammell, 17 S. C. 

Tex.—Texas, etc., R. Co., v. Broom, 
53 Tex. Civ, A. 78, 114 SW 655. 

See also infra § 276. 
is oe Ala.—Stewart v. Ransom, 76 
i ee v. Comins, 21 Conn. 
Ga.—Bowman v. Owens, 133 Ga. 49, 
65 SE 156. 

Ky.—Com. v. Fletcher, 6 Bush 171. 

Mass.—Iuuce v. Parsons, 192 Mass. 
8, 77 NE 10382. . 

Minn.—Lamont v. Lamont, 128 
Minn. 525, 151 NW 416; Hayes v. 
Hayes, 126 Minn. 389, 148 NW 125. 

Mo.—Mississippi County v. Vowels, 
101 Mo, 225, 14 SW 282. 
ya H.—Blake v. White, 13 N. H. 

N. Y.—Corbin v. Jackson, 14 Wend. 
619, 28 AmD 550. 

N. C.-—Clary v. Hatton, 152 N. C. 
107, 67 SE 258; Hill v. Bean, 150 N. C. 
436, 64 SH 912; Steadman v. Stead- 
man, 143 N. C. 345, 55 SH 784; Foust 
Vv. Trice, 53 N. C. 290 
Py hiicuuieasitt v. akman, 56 Pa. 

S. C—Benbow v. Harvin, 92 S. C. 
180, 75 SE 414; Smythe v. Tolbert, 22 
S.C. 133. 

Tex.—Alexander v. Conley, (Civ. A.) 
187 SW 254; Conroy v. Sharman, 63 
Pex iCly.eAy "482, 134 SW 244. 

Wan Va: — Parkersbure Industrial 
a v. Schultz, 43 W. Va. 470, 27 SE 

tay Thus it may be shown that 
the declarant relies on: (1) Purchase 
Mississippi County v. Vowels, 101 
Mo. 225, 14 SW 282. (2) Descent. 
Fowler v. Simpson, 79 Tex. Ne 15 
SW 682, 28 AmSR 370. (3) A parol 
grant. ‘Hancock v. Kelly, 81 Ala. 368, 
2S 281. (4) A parol gift. Comins 
v. Comins, 21 Conn. 413; Hdmonston 
v. Edmonston, 13 Hun (N. Neal se: 
(5) A lost deed. Wells v. Burts, 3 
Tex. Civ. A. 430, 22 SW 419. (6) An 


ancient will. Jackson v. Van Dusen, 
5 Johns. (N. Y.) 144, 4 AmD 330. 
50. Pomeroy v. Bailey, 43 N. H. 
118; Butts v. Purdy, 63 Or. 150, 125 
P 313, 127 P 25. 
51. Barrett v. Kelly, 131 Ala. 378. 
30 S 824; Smith v. Heyser, 115 Ala. 
455, 22 S 149. 
52. Ala.—Dent v. Stovall, 75 S 941. 
Tll.—Rowley v. Hughes, 40 Ill. 316; 
Hardisty v. Glenn, 32 Tll. 62. 
Spats _—Stephens v. McCloy, 36 Iowa 


Ky.—North American Acc. Ins. Co. 
v. Hill, 182 Ky. 125, 206 SW 170. 

Mo.—McMahon v. United R. Co., 
(A.) 203 SW 500. 

ae C.--Davis v. Campbell, 23 N. C. 


er —Chicago, etc., R. Co. v. Jack- 
son, 162 P 823. 

Pa.—Hood v. Hood, 2 Grant 2293 
Miles v. Miles, 8 Watts & S. 135; Ben- 
nett v. Hethington, 16 Serge. & R. 193. 

[a] Res gestze.—Such declarations 
have been treated as coming within 
the rule regulating declarations part 
of the res geste. For example it has 
been said that declarations by a de- 
fendant in ejectment relative to the 
fact and objects of his taking pos- 
session are only competent because 
and when they are contemporaneous 
with the act itself, and so immedi- 
ately connected with it as to illus- 
trate its tnue character with reason- 
able certainty. Hood v. Hood, 2 Grant 
(Pap g22955_ 

Holliday v. McMillan, 83 N. 


54, " Ala.—Stewart v. Ransom, 76 S 
70; Clealand v. Huey, 18 Ala. Baan 
Gary v. Terrill, 9 Ala. 206. 

Ga.—Rndulph v. Washington, 146 
Ga. 605, 91 SE 560; Rucker v. Rucker, 
136 Ga. 830, 72 SE 241. 

Kan.—Stone v. Bird, 16 Kan. 488. 

Mo.—Swope v. Ward, 185 Mo. 316, 
84 SW 895. 

N. C.—Smith v. Moore, 149 N. C. 
185, 62 SE 892. 

a Tex. — Wallace v. Wilcox, 27 Tex. 


Vt.—Bennett v. Camp, 54 Vt. 36. 
coer Ala.—Gibson v. Gaines, 73 S$ 
‘ Ind.—Maus v. Bome, 123 Ind. 522, 
24 NE 346. 

Minn.—Brown v. Kohout, 61 Minn. 
118, 63 NW 248. 

Mo—Swope v. Ward, 185 Mo. 316, 
84 SW 895; Mississippi roaely Vv. 
vowels, 101 Mo. 225, 14 SW 

N. Y.—Morss v. Salisbury, ot ONG. ae 
636 [aff 35 HowPr 901; #dmonston 
v. Edmonston, 13 Hun 133. 

Tenn.—Wheaton v. Weld, 9 Hum- 
phr. 773. 


“Tex.—Wells v. Burts, 3. Tex. Civ. 
A. 430, 22 SW 419. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ing his representatives®* and creditors.5? 

(b) Declarations as to Private Bounda- 
While the declaration of 
one in possession of premises as to the line of his 
boundary is not evidence that such is in fact the 
true line,°? it is primary evidence of the extent of 
his claim in that particular,°° provided at the time 
of the statement he was the owner of the land,** 
and was in actual possession thereof,®? and, accord- 
ing to some authorities, provided also that the 
declaration was made while the declarant was in 
the act of establishing or pointing out the bounda- 
ries®? and while he was on the land itself.6t Such 
evidence is competent in behalf of the purchasers 


[§ 276] 
ries°*—aa. In General. 


of the declarant.® 


A declaration by a tenant or equitable owner as 
to the location of a corner or line is admissible if 
paper title in the landlord or trustee is shown.®@ 

The declarations of an agent in possession of his 


56. Seawell v. Young, 77 Ark. 309, 
91 SW 544; Fyffe v. Fyffe, 106 Ill. 646; 
Abend v. Mueller, 11 Tl. A. 257; 
Walls v. Burts, 3 Tex. Civ. A. 430, 
22 SW 419; Rundle v. McNeil, 38 N. 
B. 406, 413 [quot Cyc]. 

57. Merrill v. Gould, 16 N. H. 347. 

58. .Evidence of boundaries gen- 
erally see Boundaries §§ 307-342. 

59. Cal.—Western Union Oil Co. 
v. Newlove, 145 Cal. 772, 79 P 542. 

Ill.—Rehfuss v. Hill, 2438 Ill. 140, 
90 NE 187. 

Md.—Peters v. Tilghman, 111 Md. 
he 73 A 726. 

C.—Hemphill v. Hemphill, 138 
N. Nb. 504, 51 SE 42, 
(Civ. A.) 


Tex. —Talley v. Bailey, 
181 SW 230. 

[a] The guardian of children in 
charge of a tract of land belonging 
to them is interested in the subject 
of the boundary, and his declarations 
are not receivable. Peters v. Tilgh- 
man, 111 Md. 227, 73 A. 726. 

60. U. S—Shutte v. Thompson, 
Lom all. louse: <Cdseiass, Eettss vy, 
Grahagan, 212 Fed. 120, 128 CCA 636. 

Ala.-—Gibson vy. Gaines, 73 S 929; 
Smith v. Bachus, 195 Ala. 8, 70 S 261; 
Hornsby v. Tucker, 180 Ala. 418, 61 
S 928; Driver v. King, 145 Ala. 585, 
40 S 315. 

Ark.—Butler v. Hines, 101 Ark. 409, 
142 SW 509. 

Cal.—Sneed v. Osborn, 25 Cal. 619; 
Manuel v. Flynn, 5 Cal. A. 319, 90 P 
463. 

Ill.— Yates v. Shaw, 24 Ill. 367. 

Ky.—Justice v. Justice, 124 SW 
351; Curley v. Starr, 99 SW 972, 30 
KyL 974; Crutchlow v. Beatty, 23 
SW 960, 15 KyL 464. 

Me.—Emmett v. Perry, 100 Me. 139, 
60 A 872. 

Mad. Pr pte ae v. McCubbin, 1 Harr. 
& M. 368. 

Mass.—Gray v. Kelley, 190 Mass. 
184, 76 NE 724; Niles v. Patch, 13 
Gray 254. 

Mich.—Rix v. Smith, 145 Mich. 203, 
108 NW 691; Bower v. Earl, 18 Mich. 


367. 

Ito.—Akins v. Adams, 256 Mo. 2, 
164 SW 603. 

N. H.—Morrison v. Noone, 78 N. H. 


338, 100 A 45. 
N. Y.—Donahue v. Case, 61 N. Y. 
631; Composite Metal Lath Co. v. 
Glasco Ice Co., 171 App. Div. 221. 
157 NYS 363 [aft 224 N. Y. 684 mem, 
121 NE 860 mem]; Gilmartin v. Bu- 
chanan, 134 App. Div. 587, 119 NYS 
489; Smith v. McNamara, 4 Lans. 
169; Brenstein v. North American 
Realty Cons 9 SN Yigg Ls 
C.—Westfelt vy. Adams, 131 N. 
iC 479, 42 SE 823. 

Pa.—Dawson v. Mills, 32 Pa. 302. 

R. L—Faulkner v. Rocket, Sotekwet is 
152, 80 A 380. 

S. C.—Holden v. Cantrell, 100 S. C. 
265, 84 SE 826; Holden v. Cantrell, 88 
S. CG. 281, 70 SE 815; Marion County 
Lumber Co. v. Tilghman Lumber Co., 
79 8. C. 54. 60 SE 33. 

Tenn.—Davis v. Jones, 3 Head 603. 
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principal’s realty, made within the scope of his 
agency, and while performing duties assigned him 
and in relation thereto, with respect to the boundaries 
of the premises, are admissible.°7 

[§ 277] bb. Death of Declarant. 
ous rule as to declarations concerning private boun- 
daries, said to be based upon the ‘‘principle of the 
res gestz,’’ but presenting certain features of both 
the rule under consideration and that regulating the 
admissibility of declarations of deceased third per- 
sons as to matters of private boundary,®® is prev- 
alent in some of the United States, to the effect that 
declarations of a deceased owner or tenant, in pos- 
session of lands and on the premises, made while in 


An anomal- 


the act of pointing out his own boundaries,®® and 


Tex.—Walker v. Knox, (Civ. A.) 
191 SW 730: Caruthers v. Hadley, 
(Civ. A.) 1384 SW 757; Raley v. 
Magendie, (Civ. A.) 116 SW 174 [reh 
den (Civ. A.) 116 SW 1198]; Bollinger 
v. McMinn, 47 Tex. Civ. A. 89, 104 
SW 1079. 

Vt.—Swerdferger v. Hopkins, 67 Vt. 
136, 31 A 153; Kimball v. Ladd, 42 Vt. 
747; Perkins v. Blood, 36 Vt. 273. 

Va.—Smith v. Stanley, 114 Va. 117, 
75 SE 742. 

fa] The declaration is admissible, 
even though it tends to show that the 
land is less in quantity than is stated 
in a deed executed by the declarant 
subsequent to the declaration. Hobbs 
iv. Cram, 22 N. H. 130. 

61. Beaufort Land, etc., Co. v. New 
River Lumber Co., 86 S. C. 358, 68 SE 
637, 30 LRANS 2438; Silsby v. Kins- 
ley, 89 Vt. 268, 95 A 634. 

62. Bynum v. Thompson, 25 N. C. 
578; Marion County Lumber Co. v. 
Tilghman Lumber Co., 79 8S. C. 54 
60 SE 33; Wood v. Willard, 36 Vt. 82, 
84 AmD 657. 

[a] Outstanding right to enter 
and remove timber.—The declarations 
made by one retaining title to, and 
possession of, land and everything. on 
it, except the right of others to enter 
thereon and cut and remove timber 
conveyed, as to the lines of his lands 
are admissible. Marion County Lum- 
ber Co. v. Tilghman Lumber Co., 79 
S.C, 54, 60 SH 33. 

Necessity ai possession generally 
see supra § 2 

63. Noyes fest _ Ward, 19 Conn, 250. 

64. Hunnicutt v. Peyton, 102 U.S. 
333, 26 L. ed. 113; Mann v. Cavanaugh, 
110 Ky. 776, 62 Sw 854, 23 KyL 238; 
Long v. Colton, 116 Mass. 414; Bart- 
lett v. Emerson, 7 Gray (Mass.) 174; 
Daggett v. Shaw, 5 Metc. (Mass.) 
223; Bender v. Pitzer, 27 Pa. 333. 

65. Smith v. Bachus, 195 Ala. 8, 
70 S 261; Curley v. Starr, 99 SW_972, 
30 KyL 974; Composite Metal Lath 
COP VE Glasco Ice Co., 171 App. Div. 
221, 157 NYS 868 [aff 224 N. Y. 684, 
121 NE 860]. 

66. State v. King, 64 W. Va. 546, 
63 SE 468 [app dism 216 U. S. 92, 30 
SCt 225, 54 L. ed. 396]. 

67. Marion County Lumber Co. v. 
Tilghman Lumber Co.,.79 S. C. 54, 60 
SP 33. 

68. See supra § 252. 

69. U. S.—Hunnicutt v. Peyton, 
102,U8S. 3835226) beed4 1133 

Conn.—Tur geon v. Woodward, 83 
Conn. 537, 78 A 577. 

Me.—Williamson y. Gooch, 103 Me. 
402, 69 A 691; Emmett v. Perry, 100 
Me. 139, 60 A 872 ; Wilson v. Rowe, 93 
Me. 205, 44 A 615; Royal v. Chandler, 
83 Me. 150, 21 A 842: Chapman v. 
Twitchell, 37 Me. 59, 58 AmD 773. 

Mass.— Gray Vi Kelley, 190 Mass. 
184, 76 NE 724; Wood vy. Foster, 8 
Allen 24, 85 AmD 681; 
Shaw, 5 Mete. 223. 

N. H.—Wood v. pen oA INA, Et 
phe v. Cram, 22 N. 30. 

J.—Curtis v. Rear ton 49 N. J. 
Ei 1% 7 A 886, 60 AmR 584, 


Daggett v. 


their marks,’° are competent evidence,! not only 
of the declarant’s claim as to the extent of his pos- 
session, but of the fact that the boundaries and 
landmarks are as stated ;7? 


provided there is no 


N. C.—Canter v. Chilton, 175 N. C. 
406, 95 SE 660; Chrisco v. Yow, 153 N. 
(OR 434, 69 SE 422; Price v. Price, 133 
ING, 494, 45 SE 855. 

S. C.—Ivester v. Fowler, 96 SE 154. 

Tex.—Raley v. Magendie, (Civ. A.) 
116 SW 174 [reh den (Civ. A.) 116 
SW 1198]; Goodson v. Fitzgerald, 40 
Tex. Civ. A. 619, 90 SW 898; Matthews 
v. Thatcher, 33 Tex. Civ. A. 133, 76 
SW 61. 

Wis.—Lampe v. Kennedy, 60 Wis. 
110, 18 NW 730. 

{a] When passing title-——Declara- 
tions accompanying the act of part- 
ing with the title and possession of 
land, as to the boundaries thereof, are 
not within the rule. Lampe v. Ken- 
nedy, 60 Wis. 110, 18 NW 730. 

70. Hunnicutt v. Peyton, 102 U. S. 
333, 363, 26 L. ed. 113; Betts v. Gaha- 
gan, 212 Fed. 120, 128 CCA 636; Em- 
mett v. Perry, 100 Me. 139, 60 A 872; 
Royal v. Chandler, 83 Me. 150, 21 A 
842; Long v. Colton, 116 Mass. 414; 
Whitney v. Bacon, 9 Gray (Mass.) 
206, 69 AmD 281; Flagg v. Mason, 8 
Gray (Mass.) 556; Bender v. Pitzer, 
27 Pa. 333. 

71. Ark.—Britt v. Berry, 133 Ark. 
589, 202 SW 830. 

Me.—Emmett v. Perry, 100 Me. 139, 
60 A 872; Wilson v. Rowe, 93 Me. 205, 
44 A 615; Royal v. Chandler, 83 Me. 
150, 21 A 842. 

Mass.—Daggett v. Shaw, 5 Metc. 


Re 
on gh ae v. Aaronson, 49 N. J. 
1b, 88, 7 A 886, 60 AmR 584. 
C.—Mechanics Bank, etc.,- Co, 
v. Whilden. 175 N.C. 52, 94 SE 723. 

S. C.—Ivester v. Fowler, 96 SE 154. 

See also supra notes 69, 70. 

“Tt is well settled in this State 
that the acts of the owner of land 
when upon it, pointing out the monu- 
ments and location of his line, and his 
ceclarations made in.regard to them 
at a time when no controversy exists, 
are competent to be submitted to the 
jury after his death, as having some 
tendency to prove the location of the 
line.” Williamson v. Gooch, 103 Me. 
402, 404, 69 A 691. To same effect 
Hennactt v. Perry, 100 Me. 139, 60 A 


{a] Self-serving declarations (1) 
have been held to be within the rule. 
Williamson v. Gooch, 103 Me. 402. 
69 A 691; Daggett v. Shaw, 5 Metce. 
(Mass.) 223; Curtis v. Aaronson, 49 
N. J. L. 68, 7 A 886, 6€0.AmR 584. (2) 
But there is also authority for the 
contrary view. Turgeon v. Wood- 
ward, 83 Conn. 537, 78 A 577; Haga- 
man v. Bernhardt, 162 N. C. 381, 78 
SE 209; Chrisco v. Yow, 153 N. C. 434, 
69 SE 422; Brooks v. Shook, 147 N. C. 
$29, 61 SE 601; Hedrick v. Gobble, re 

oe C. 48; Evarts v. Young, 52 c. 
4p) 

72. S.—Hunnicutt v. Peyton, 
102 U. § i331 363, 26 L. ed. 113. 

Conn.—Tur geon v. Woodward, 83 
Conn. 537,78 A 577. 

Me.—Wilson v. Rowe, 93 Me. 205, 
44 A 615; Royal v. Chandler, 83 Me. 
150, 21 A 842. 
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interest to misrepresent ;7° 


edge.*4 


the declaration is inadmissible. 


Mass.—Morrison v. Holder, 214 
Mass. 366, 101 NE 1067; Holmes v. 
Turners Fallsi Co., 150 Mass. 535, 23 
NE 305, 6 LRA 283; Bartlett v. Em- 
erson, 7 Gray 174; Daggett v. Shaw, 
5 Mete. 223. 

N. H.—Lawrence v. Tennant, 64 N. 
He 532, 15 A543. 

N. J.—Curtis v. Aaronson, 49 N. J. 
L. 68, 7 A 886, 60 AmR 584. 

N. ‘C.—Fincannon v. Sudderth, 144 
Nu G@: 587, 57 SE 337. 

S$. C.—Holden v. Cantrell, 88 S. C. 
281, 70 SH 815. 

Vt.—Hathaway v. Goslant, 77 Vt. 
ate ne A 835; Child v. Kingsbury, 46 

£7 47. 

Wis.—Lampe v. Kennedy, 60 Wis. 
110, 18 NW 730. 

73. Conn.—Turgeon v. Woodward, 
83 Conn. 537, 78 A 577. 

Me.—Emmett v. Perry, 100 Me. 139, 
60 A 872. 

Md.—Cadwalader v. Price, 111 Md. 
310, 73 A 278, 1834 AmSR 603, 19 Ann 
Cas 547. 

Mass.—Morrison vy. Holder, 214 
Mass. 866, 101 NE 1067; Holmes v. 
Turners Falls Lumber Co., 150 Mass. 
535, 28 NE 305, 6 LRA 283; Daggett 
v. Shaw, 5 Mete. 223. 

N. H.—Keefe v. Sullivan County R. 
Co; 75 Neveeiies 71 A 37.9; Smith iv. 
Forrest, 49 N. H. 230. 

N. J._-Curtis v. Aaronson, 49 N. J. 
L. 68, 7 A 886, 60 AmR 584. 

N. C.—Canter v. @hilton;.175, Ni, 
406, 95 SE 660; Mechanics’ Bank, etc., 
Co. v. Whilden, iS IN; GC 52; 94 SE 
723; Sullivan v. Blount, 165 N. C. fi 
80 SE 892; Lamb v. Copeland, 158 N. 
C. 136, 73 SE 797; Table Rock Lumber 
Co. v. Branch, 150 N. C. 240, 68 SH 
948; Bullard v. Hollingsworth, 140 N. 
C. 634, 53 SH 441; Hill v. Dalton, 140 
N..C. 9; 52 SE 273. 

Tex.—Goodson v. Fitzgerald, 40 
Tex. Civ. A. 619, 90 SW 898. 

Vt.—Hathaway v. Goslant, 77 Vt. 
199, 59 A 835; Child v. Kingsbury, 
46 Vt. 47. 

fa] Interest goes only to weight 
of declaration._—Keefe v. Sullivan 
County RwCoG 15 NM 116) 71 A. 379. 

74. U. S.—Hunnicutt v. Peyton, 
102 U. S. 333, 26 L. ed. 113. 

N. H.—Lawrence v. Tennant, 64 N. 
H. 532, 15 A 543. 

N. J.—Curtis v. Aaronson, 49 N. J. 
L. 68, 7 A 886, 60 AmR 584. 

N. C—Hill v. Dalton, 140 N. C. 9, 
52 SH 273. 

Tex.—Goodson vy. Fitzgerald, 40 
Tex. Civ. A. 619, 90 SW 898. 

Va. ea v. Stanley, 114 Va. 117, 
75 SE. 7 

75. Me. ‘—Sullivan Granite Co. v. 
Gordon, 57 Me. 520. 

Mass.—Long v. Colton, 116 Mass. 
414; Bartlett v. Emerson, 7 Gray 174. 

N. C.—Perkins v. Brinkley, 133 N. 
C. 348, 45 SE 652. 

Tex.—Matthews v. Thatcher, 33 
Tex, Civ. A. 133; 76 SW 61. 

W. Va.—State v. King, 64 W. Va. 
546, 63 SH 468 [app dism 216 U. S. 
92, 30 SCt 225, 54 Li. ed. 396]. 

[a] Possession as agent. — The 
general rule that the declarations of 
a vendor in possession of land are 
competent for the purpose of ex- 
plaining, qualifying, or characteriz- 
ing his possession cannot be extended 
to the declarations of an agent in 
possession in disparagement of the 
title and boundaries of his principal. 
Perkins v. Brinkley, 133 N. C. 348, 45 
Si 652 (where a husband is in pos- 
session of land as agent of his wife, 
his declarations to strangers in re- 


and provided further 
that the declarant had adequate means of knowl- 
If the declarant never occupied the land to 
which his declaration relates, as owner’ or other- 
wise,” or had ceased to do so at the time of the 
declaration,”’? or if the declaration was made in any 
other connection than that of pointing out boun- 
daries,’® or if the declarant is not shown to be dead,’®, 


EVIDENCE 
[§ 278] 


[§ 279] (3) 


eral. 


gard to the boundaries of her land 
are not admissible against her). 

76. Bartlett v. Emerson, 7 Gray 
(Mass.) 174. 

77. Ky.—Preston v. Vanhoose, 116 
SW 279. 

Ma.—Cadwalader v. Price, 111 Md. 
310, 73 A 278, 134 AmSR 6038, 19 Ann 
Cas 547. 

Mass.—O’Connell v. Cox, 179 Mass. 
250, 60 NE 580; Whitney v. Bacon, 9 
Gray 206, 69 AmD 281. 

N. H.—Nutter v. Tucker, 67 N. H. 
185, 30 A 352, 68 AmSR 647. 

Vt.—Silsby v. Kinsley, 89 Vt. 263, 
95 A 634; Martyn v. Curtis, 68 Vt. 397, 
3D AN833. 

78. Peck v. Clark, 142 Mass. 436, 
8 NE 335; Long v. Colton, 116 Mass. 
414; Table Rock Lumber Co. v. 
Branch, 150 N. C. 240, 63 SE 948; 
Perkins v. Blood, 36 Vt. 273. 

[a] In Vermont a more general 
application of this so-called princi- 
ple of res geste requires that a de- 
claration of claim to be admissible 
should be made while the declarant 
is exercising some right or easement, 
and should tend to show that the de- 
clarant claimed to exercise the same 
in his own right. Kimball v. Ladd, 42 
Vt. 747; Noble v. Sylvester, 42 Vt. 
146; Perkins v. Blood, 36 Vt. 273. 

79. Ala. — Barrett v. Kelly, 131 
Ala. 378, 30 S 824 

Me. —Williamson v. Gooch, 103 Me. 
402, 69 A 691. 

Mass.—O’Connell v. Cox, 179 Mass. 
250, 60 NE 580; Flagg v. Mason, 8 
Grey 556; Daggett v. Shaw, 5 Metc. 


23. 

N. J.—Curtis v. Aaronson, 49 N. J. 
L. 68, 7 A 886, 60 AmR 5 

N. C.—Cantér v. Chitten, “175 N. C. 
406, 95 SH 660; Wilson Wood, etc., 
Co.’v. Hinton, 171 N.C. 27, 86 SE 494: 

[a] Self- -serving declarations. — 
“The declarations offeied and ex- 
cluded were, as it now appears, in 
the interest of the declarant, and not 
against it. They were self-serving. 
They could be admissible upon proof 
that the owner who made them was 
dead. Whatever the fact may be, the 
record before us is silent upon this 
question. For aught that appears, 
James H. Gooch may still be living. 
Hence it is not shown that the ex- 
clusion of his declaration was erro- 
neous.” Williamson v. Gooch, 103 
Me. 402, 404, 69 A 691. 

80. Walker v. Hughes, 90 Ga. 52, 
15 SE 912; Nodle v. Hawthorn, 107 
Iowa 380, 77 NW 1062. 

81. Harral v. Wright, 57 Ga. 484; 
Nodle v. Hawthorn, 107 Towa 380, 77 
NW 1062; Benbow vy. Harvin, 92 S. C. 
180, 75 SE 414; Davis v. Mills, 63 Tex. 
Civ. A, 359, 133 SW 1064. 

[a] Deeds.—Davis v. Mills. 63 
Tex. Civ. A. 359, 183 SW 1064; White 
v. McCullough, 56 Tex. Civ. "A. 383, 
120 SW 1093; Brewer Vv. regRean, 45 
Tex. Civ. A. 179, 99 SW 1088. 

[b] Tax return.—Smith v. Haire, 


82. Sanscrainte v. ‘Toronto, 87 
Mich. 69. 49 NW 497; Davis v. Butter- 
bach, 2 Yeates (Pa.) 211; Kennedy v. 
Wible, 8 Pa. Cas. 299, 11 A 98; For- 
rest v. Trammell, 17 S. C. L. 17: Kim- 
ball v. Ladd, 42 Vt. ce 

83. U. S.—Evans v. Hettich, 7 
Wheat. 453, 5 L. ed. 496: In re Thomp- 
son, 205 Fed. 556. 

Ala.—Sitz v. Herzberg-Loveman 
Dry Goods Co., 194 Ala. 237, 69 S 881; 
Holman v. Clark, 148 Ala. 286, 41 S 
765; Nelson v. Howison, 122 Ala, 573, 
25 ‘Ss 211; Larkin v. Baty, 111 Ala. 


(c) Form of Declaration. 
tion may be oral®® or in writing,*1 or even in the 
form of general reputation. 


[§§ 277-279 


The declara- 


82 


Personal Property—(a) In Gen- 


The existence and extent of a claim of one in 
possession of personal property as to the ownership 
thereof or rights therein, may be shown by his rele- 
vant declarations,®*? although they operate in the 


303, 18 S 666; Shaw v. Cleveland, 5 
Ala. A. 333, 59 § 534. 

ay _—Yarbrough v. Arnold, 20 Ark. 
59 

Colo.—Stone v. O’Brien, 7 Colo. 458, 
4 P 792; Doane v. cue 1 Colo, 495. 


18 Conn. 
306, 46 ‘AmD 323. 

Fla.— Long v. State, 44 Fla. 134, 32 
Ss ee McDougall v. Van Brunt, 6 Fla, 
570. 

Ga.—Gray Lumber Co. v. Harris, 
127 Ga. 693, 56 SE 252; Smiley v. Pad- 
gett, 123 Ga. 39, 50 SE 927; Belcher v. 
Black, 68 Ga. 93. 

Ill.—Martin v. ae 174 Ill. 371, 
51 NE 691, 66 AmSR 290. 

Ind.—Garr v. Schaffer, 139 Ind. 191, 
388 NE 811; Lowman v. Sheets, 124 
Ind. 416, 24 NE 351, 7 LRA 784; Maus 
v. Bome, 123 Ind. 522, 24 NE 345; Mc- 
Connell v. Hannah, 96 Ind. 102; Remy 
v. Lilly, 22 Ind. A. 109, 53 NE 387. 

Iowa.—Kandlan-Buck Mfg. Co. v. 
Waterloo Drop Forge Co., 173 Iowa 
452, 155 NW 802; Hardy v. Moore, 62 
Iowa 65, 17 NW 200; Stephens v. Wil- 
liams, 46 Iowa 540; Blake v. Graves, 
18 Iowa 312. 

Kan.—-Kimball v. Edwards, 91 Kan. 
298, 137 P 948; Reiley v. Haynes, 38 
Kan. 259, 16 P 440, 5 AmSR 737; Stone 
v. Bird, 16 Kan. 488; Wiggins v. Fos- 
ter, 8 Kan. A. 579, 55 P 350; 

Ky.—Morgan v. Williams, 179 Ky. 
428, 200 SW 650; New York L. Ins. Co. 
v. Johnson, 72 SW 762, 24 KyL 1867; 
Sowards v. Henderson, 5 Ky. Op. 100. 

Me.—Harriman v. Hill, 14 Me. 127. 


So ey ee v. Moore, 11 Pick. 
’ Mich.—Davis v. Zimmerman, 40 
Mich. 24. 


Minn.—McDonald v. Bayha, 93 
Minn. 139, 100 NW 679 
N. H-—Bradley v. Spofford, 23 'N. H- 
bo 55 AmD 20 
“Giap samt Sav. Bank v. Levy, 
138 'N. C. 274, 50 SE 657, 3 AnnCas 
Citizens’ 


785. 
Okl.—Ragan _ v. State 
Bank, 38 Okl. 65, 131 P 10938. 
Or.—Jones Land, etc., Co. v. Sea- 
well, 90 Or. 236, 176 P 186. 
Hig C.—Adams v. Lathan, 35 S. C. Eq. 


Tenn.—Brooks v. Lowenstein, 95 
Tenn. 262, 35 SW 89; Carnahan v. 
Wood, 2 Swan 500; Wheaton v. Weld, 
9 Humphr. 778. 

(Civ) 


Tex.—Wofford v. Lane, 

167 SW 180; National State Bank v 
Ricketts, (Civ. A.) 152 SW 646; San 
Antonio Brewing Assoc. v. Magoffin, 
(Civ. A.) 99 SW 187. 

Utah.—Surbaugh vy. Butterfield, 44 
Utah 446, 450, 140 P 757 [quot Cyc]. 

Vt.—Fddy v. Davis, 34 Vt. 209. 

W. Va.—Morris v. Journal Cosme. 
W. Va. 581, 92 SE 748; Kuykendall 6 
Fisher, 61 W. Va. 87, 92, 56 SE 48, 
LRANS 94, 11 AnnCas 700 [eit Grok 

Wis.—Griswold v. Nichols, 126 Wis. 
401, 105 NW 815; Roebke v. “Andrews, 
26. Wis. 311. 

[a] The rule has been applied to: 
(1) Afprey: Belcher v. Black, 68 Ga. 
93. necklace. Smith v. State, 
103’ Ala. 40, 16 S 42> (2) Uhoses in 
action. New York l. Ins. Co. v. John- 
son, 72 SW 762, 24 KyL 1867; Harri- 
man v. Hill, 14 Me. 127. (4): An un- 
indorsed promissory note. Martin v. 
Martin, 174 Ill. 371, 51 NE 691, 66 
AmSR 290. 

{b] Declarations of a trustee are 
within the rule. Traylor v. Hollis, 45 
Ind. A. 680, 91 NE 567. 

Kena bailee’s declarations to a 
sheriff, coming to serve an execution, 
as to who the bailor was, were admis- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 279-282] 


declarant’s own favor.** Snch declarations are not, 
however, evidence of the truth of the facts stated or 
the validity of the claim asserted.®® 
must have been in possession at the time of making 
the declaration,®® and declarations made during the 

pendency of the litigation have been rejected. er 
(b) Explanation of Possession. 
declarations of persons in possession of personal 
property, explanatory of the character of their pos- 
session are competent,8* even though it is claimed 
that such property has been stolen.®® 


[§ 280] 


sible. Ft. Wayne First Nat. Bank v. 
Howard, (Tex. Civ. A.) 174 SW 719. 
[d] Mortgagor in possession.—In 
detinue, for property purchased at 
mortgage sale, declarations of a 
mortgagor while in possession, that 
he had sold the property to another 
and then rented it back, are admis- 


sible. Shaw v. Cleveland, 5 Ala. A. 
333, 59 S 534. 
84, Ala.—Baker v. Drake, 148 Ala. 


513, 41 S 845; Larkin v. Baty, 111 Ala. 
303: 18S 666; Humes v. O’Bryan, 74 
Ala. 64; Upson v. Raiford, 29 Ala. 188; 
Nelson v. Iverson, 24 Ala. 9, 60 AmD 
442; Perry v. Graham, 18 Ala. 822. 

ae Ark. —Yarbrough v. Arnold, 20 Ark. 
oe C.—Samaha v. Mason, 27 App. 
hat Cio ee v. Padgett, 123 Ga. 39, 

Tl. Bo Martii v. Martin, 174 Ill. 371, 
51 NE 691, 66 AmSR 290; Amick v. 
one: 69 Ill. 542 

Ind.—Garr v. Shaffer, 139° Ind? 191; 
38 NE 811; Maus v. Bome, 123 Ind. 
522, 24 NE 345; McConnell v. Han- 
nah, 96 Ind. 102; Remy v. Lilly, 22 
Ind. A. 109, 53 NE 387. 

Iowa.— Nodle v. Hawthorn, 107 
Iowa 380; 77 NW 1062; Blake v. 
Graves, 18 Iowa 312. 

Kan.—Reiley v. Haynes, 38 Kan. 
259, i6 P 440, 5 AmSR 737; Stone v. 
Bird, 16 Kan. 488; Wiggins v. Foster, 
8 Kan, A. 579, 55 P 350. 

Minn.—Rollofson v. Nash, 75 Minn. 
237, 77 NW 954. 


Nev.—Hanson v. Chiatovich, 18 
Nev. 395. 
Tenn.—Brooks v. Lowenstein, 95 


Tenn. 262,35 SW 89. 

Tex.—San Antonio Brewing Assoc. 
v. Magoffin, (Civ. A.) 99 SW 187. 

Wis.—Griswold v. Nichols, 126 
Wis. 401, 105 NW 815; Roebke v. 
Andrews, 26 Wis. 311. 

Eng.— Willies v. Farley, 3 C. & P. 
395, 14 ECL 627. 

85. Ala.—Cohn, etc., Lumber Co. 
-y, Robbins, 159 Ala. 289, 48 S 853; 
Nelson v. Iverson, 17 Ala. 216; Dar- 
a v. Bryant, 17 Ala. 10, 52 AmD 


"Goto. —Stone v. O’Brien, 7 Colo. 458, 
792. 


4p 

Conn.—Avery v. Clemons, 18 Conn. 
306, 46 AmD 323. 

Me.—Abbott v. Hutchins, 14 Me. 
390, 31 AmD 59. 

Mich.—Michigan Paneling Mach., 
etc., Co. v. Parsell, 38 Mich. 475. 

Mo.—Salmons v. Davis, 29 Mo. 178; 
Criddle v. Criddle, 21 Mo. 522; Carter 
v. Feland, 17 Mo. 383; Turner v. Bel- 
den, Mo. 797; Diel v. Stegner, 56 
Mo. 535; State v. Groschke, 16 Mo. 
A. 56m. 

N. Y.—Waring v. Warren, 1 Johns. 


340. } 
N. C.—Swindell v. Warden, 52 N. C. 
675. 
Okl. — Rag v. Citizens’ State 


Bank, 38 Ol. "85, 131 P 1093; Lock- 
wood v. Frisco Lumber Co., 22 Okl. 
S159 7b, 562. 

“ Declarations of the party in pos- 
session, explanatory of the posses- 
sion, or explanatory of the title he 
is claiming,’ may be given in evi- 
dence by himself or those holding 
under him, where either of these mat- 
ters is properly in issue. But they 
are ‘proof only that such was the 
character of the possession, or such 
was the title claimed;’ they are no 
evidence_of the title actually held; 
-and where the issue is, not what was 
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The declarant 
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the nature of the possession, nor 
what was the title claimed, but which 
party, plaintiff or defendant, was the 
actual owner, such declarations are 
not admissible.” Stone v. O’Brien, 7 
Colo. 458, 460, 4 P 792. 

[a] Purpose for which received.— 
“Such declarations are not received 
as declarations of third parties to 
prove the truth of what is asserted, 
but as being of themselves acts or 
things done by them, and which: ex- 
plain or characterize the acts which 
they accompany, and show their true 
character.” Ragan v. Citizens’ State 
Bay 38 Okl. 65, 67, 131 P 1093. 
that, in a case where the only issue is 
actual ownership, a party may sup- 
port his title by proof of his own 
declarations to third persons on sun- 
dry occasions, not in the presence of 
the claimant, is to declare that one 
may manufacture evidence for him- 
self.” Freda v. Tischbein, 174 Mich. 
391, 398, 140 NW 502, 49 LRANS 700. 

86. Ala.—Cohn, ete., Lumber Co. 
v. Robbins, 159 Ala. 289, 48 S 853; 
Larkin v. Baty, 111 Ala. 303, 18 S 
666; Wright v. Smith, 66 Ala. 514. 

Colo.—Doane v. Glenn, 1 Colo. 495. 

Conn.—Sears v. Hoyt, 37 Conn. 406. 

Ga.—Morgan v. Sims, 26 Ga. 283; 
Hansell v. Bryan, 19 Ga. 167. 

Ill.—Fink v. Schleuter, 206 Ill. A. 
159; Driskell v. Flint, 181 Ill. A. 137. 

Mich.—Freda v. Tischbein, 174 
Mich. 391, 140 NW 502, 49 LRANS 


700 
H.—Smith v. Putnam, 62 N. H. 


N. 
N. Y.— Howe - v. 


369. - 
Brundage, 1 
Thomps. & C. 429. 


tee pode v. Brown, 44 Pa. 
“87. Smith v. Johnson, 13 Ga. A. 


837, 80 SE 1051. 

fa] Tllustration.—Declarations of 
defendant in fi. fa. as to the owner- 
ship of the property levied on, made 
after the filing of the suit which re- 
sulted in a judgment against him, 
are admissions ‘after the pendency 
of the litigation,” and are inadmissi- 
ble under Civ. Code (1895) § 5189 
(Code eRe § 5776). Smith v. John- 


son, 13 837, 80 SH 1051. 

88. Bes Vv. Mason, 27 App. (D. 
C.) 470; Dubois v. Luthmers, 147 
Towa 315, 126 NW 147. 

89. See Larceny [25 Cye 138]. 

90. Ga.— Atlanta Consol. St. R. 
Co. v. Bagwell, 107 Ga. 15%, 33 SE 
191. 


Tll—Galena, etc., R. Co. v. Fay, 16 
Tll. 558, 63 AmD 323. 

Ind.—Baker v. Gausin, 76 Ind. 317. 

Ky.—Stroud v. Com., 19 SW 976, 14 
KyL 179, 

Mass.—Chase v. Lowell, 151 Mass. 
422, 22 N-212. 

Mo.—Kleiber v. People’s R. Co.,- 107 
Mo. 240, 17 SW 946, 14 LRA 613 

N. G.—State v Rollins, 113 N. Cc. 
722, 18 SE 394. 

Beresford, 2 


Eng.—Du Bost v. 
Campb. 511. 

{a] Apparent imminence of peril 
may be proved in this way. Atlanta 
Consol. St. R. Co. v.»Bagwell, 107 
Ga. 157, 33 SE 191; Galena, etc. R. 
Co. v. Fay, 16 Ill. 858, 63 AmD 323; 
Baker v. Gausin, 76 Ind. 317, 321, 322; 
Stroud v. Com., 19 SW 976, 14 KyL 
179; Kleiber v. People’s R. Co., 107 
Mo. 240, 17 SW 946, 14 LRA 613; 
Sake: Rollins, 5 i a a ORL ie 18 


SE 3 
91. Ga.—Monday v. State, 32 Ga. 


Reason for rule.—‘‘To say) 


(22C.3.] 277 


[$ 281] d. Effect of Observation. Exclamations 
and other relevant unsworn statements are competent 
circumstantial evidence where they fairly indicate 
the effect on the declarant of observed appearances,®° 
conduct,®! or sensations.% 

Declarations of opinion based on observation are 
not within the rule.%? 

Fraud and Good Faith. An unsworn 
statement may furnish circumstantial evidence of 
fraud® or good faith.9® The only limit which can be 
fixed to the range of such statements is that of rele- 


672, 72 AmD 314. ° 

Mich.—Hitchcock v. Burgett, 38 
Mich. 501. 

Mo.—Stewart v. Severance, 43 Mo. 
322, 97 AmD 392. 

Nebr. —Omaha, etc., R. Co. v. Chol- 
lette, 41 Nebr. 578, 59 NW 921. 

N. Y.—Hallahan v. New York, etc., 
R. Co., 102 N. Y. 194, 6 NE-287. 

Pa.—Walter v. Gernant, 13 Pa. 615, 
53 AmD 491. 

Tenn.—O’Rourke v. Citizens’ St. R. 
Co., 103 Tenn. 124, 52 SW 872, 76 Arar 
SR’ 639, 46 LRA 614. 

Tex.—McAdoo v. State, (Cr.) 35 sw. 
966; Ft. Worth, etc., R. Co. v. Stingle, 
2 Tex. A. Civ. Cas. a 704. 

{a] Due Care.—The effect which 
the occurrence of an accident pro- 
duces on the mind of one familiar 
with standards of due care has been 
deemed relevant and provable by the 
spontaneous exclamations of such a 
person. Omaha, etc., R. Co. v. Chol- 
lette, 41 Nebr. 578, 59 NW 921. 

92. Kearney v. Farrell, 28 Conn. 
317, 73 AmD 677 (complaints of odors 
in an action for a nuisance). 

93. Carr v. State, 76 Ga. 592; Beck 
v. State, 76 Ga. 452; Hughes v. Louis- 
ville, etc., R. Co., 104 Ky. 774, 48 SW 
671, 20 KyL 1029; Seipp v. Dry Dock, 
etc., R. Co., 45 App. Div. 489, 61 NYS 
409; Eddy v. Lowry, (Tex. Civ. A.) 24 
SW 1076. 

[a] Propriety of conduct.—An ex- 
pression of opinion as to the pro- 
priety of certain conduct cannot be 
shown; all that is competent is the 
immediate effect on the mind of the 
observer of the appearance presented 
or the facts observed. Kaelin v. 
Com., 84 Ky. 354, 1 SW 594, 8 KyL 
293; Seipp v. Dry Dock, etc., R. Co., 
45 App. Div. 489, 61 NYS 409; Eddy v. 


Lowry, (Tex. Civ. A.) 24 SW 1076; 
Carlisle v. State, (Tex. Cr.) 56 SW 
365. 


94. U. S.—XKlein v. Hoffheimer, 132 
U. S. 367, 10 SCt 130, 33 L. ed. 373; 
Warner v. Daniels, 29 F. Cas. No. 
17,181, 1 Woodb. & M. 90. 

Cal.—Davis v. Drew, 58 Cal. 152. 

Ga.—Pearson v. Forsyth, 61 Ga. 
537. 

Iowa.—Keenhold v. Dudley, 151 NW 
1076; Goldstein v. Morgan, 122 Iowa 
27, 96 NW 897. 

Me.—Smith v. Tarbox, 70 Me. 127. 

Md.—Sanborn vy. Lang, 41 Md. 107; 
Powles v. Dilley, 9 Gill 222. 

Mo.—Potter v. McDowell, 31 Mo. 


62. 
N. H.—Tenney v. Evans, 14 N. H. 
343, 40 AmD 194. 
N. J.—Cowen v. Bloomberg, 69 N. 
NLC, 


Jenks 462.055 ASG: 

N. C.—Black v. Baylees, 86 
527; Rollins v. Henry, 84 N. C. 569. 

Pa.—York County Bank v. Carter, 
38 Pa. 446, 80 AmD 494. 

Vt.—Spaulding v. Albin, 63 Vt. 148, 
21 A 5380. 

Wash.—Johns v. Arizona F. Ins. 
Co., 76 Wash. 349, 1386 P 120, 49 
LRANS 101. 

Ne v. Phelps, 12 Wis. 392. 

Wis » Ss. v.. Gentry, .119 
red. “70, 55 CCA 658; Batreda v. Sils- 
bee, 21 How. 146, 16 L. ed. 86. 

Foti .—Wilcoxen v. Morgan, 2 Colo. 

Ind. T.—Dorrance v. McAlester, 1 
Ind. T. 473, 45 SW 141. 


Kan.—Matthews v. McNeill, 98 
Kan. 5, 157 P 387. ' 
La.—Perrett v. Morgans, ete, R., 


ete.. Co., 131 La. 986, 60 S 639. 
Mass. : Perry v. Pye, 215 Mass. 408, 
102 NE 6538. 
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vaney;** but it is of course necessary that the fact 
sought to be proved should itself be relevant.®? 

{§ 283] f Identification. An unsworn state- 
ment may be-admitted for the purpose of identifying 
a date,SS a payment,®* a person,* a place? property, 
real or personal,* or a transaction, provided the 
fact of identity is shown to be in issue or relevant 
to the issue,® and no better or more conelusive evi- 
dence on the subject can be produced.! 


[§ 284] g. Mental Condition—(1) In General. 
Statements by a on which indicate a certain 
mental condition of the declarant,s may be reeeived 
as cireumstantial evidence that such condition exist- 
ed,® although they are not competent as direct evi- - 
dence of the facts asserted Such declarations are 
competent, not only when made at the time at which 
the mental condition of the declarant is relevant.’* 

i but also when they were made before’? or after! 


YY Kins County _v. Bristol, | missihle to show the person on whose} emotional condition of the declarant.” 
a NY eed NS we Vilas Nat. / Behalf a_ contract was made JL §& Wes Pierey, 18 Cal. A. T51, 764,. 


k v. Newton, 25 App Div. 62, a8 | Toppan Ca. vw MeLaughlin, 120 Feds} 134 


Ban 2 
NYS “1009; Crary v. Sprague, 12 W end, TQS, 


fa] Reason for rnle—“A man’s 


41, 27 AmD 110. 2. In re Colbert, S12 Mont. 455, 153 | words show his mental condition. It 


Or—Robson v. Hamilton, 41 @r.| P 1022; Blodgett 
ays 68 P 631; Bergman v. itis | 

Or, 837. 

aT Ean eeayen vw. Ashbridge, $5 Pa, 


field v. Amherst, 


Vv. Park, T8 N. H./ is common to prove insanity by the 


435, S4 A 42, snnCasi$iSB $53; Fair | party’s sayings as well as by his acts, 


8T N. BH. 479, .. A @eclaration which is sought 


& La—Patterson v. Behan, 12 La.}/as ‘evidence of what the declarant 


theught or felt, or of his mental ca- 


Wash—Hightower © tTnion Sav, | Me. —Simpsen v. Blaisdell, $5 Me} pacity, is ef the best kind of evi- 


ete, Co, $8 Wash, 178, 152 P 1015, | 288, 2T A 101, 35 
AnnCasidi8A 489. 

Wis—Tuekwood v. Hanthorn, 67 / 
Wis, $26, 30 NW 705; Bates v. Able- 
man, 1$ Wis, 644. 
~ [a] Mmastration.— Where it is cons | 
tended that a note is a “recent con- | Rassiter’s Apr, 2 
trivance” to avoid the statate of lim- Swe ch —Baynard 
itations, a letter to the payee from a/ yp, 3th 


G. 188. 


AmSR 348. Gence.” Mooney v. OQisen, 22 Kan. 69,. 


Ma&—Mitehell v. Dall, 2 Harr. & TT 


(b] Statements to a 


physician. 

afont: —Collins v. MeKay, 38 Mont. | are competent as te the mental con- 

A$, 92 P 295, 2 AmMSRK $34. dition of the declarant. _ Hathaway 
Pa—Russel ¥. , Ww ere 24 Pa. 337; / v. National L. Ins. Co., 48 Wt. 335. 


Pa. 371. 10. fre —Pierey Y. "Pierey, 18 Cal. 
Y. Headings, 33 S.C] A. 752, 124 P 561. 
mm, ~-Hammers v. Knisht, 168 Tl. - 


m to whom he had apparentiy in- & Towa. — State vw Jackson, 128] A 203 
trsted the procurement Se Tewa 543, 108 NW $1. bem Ky.—Eilerman v. Farmer, 118 SW 
hie refers to ote, a- =a 5 8 7 
missible, although it amounts to 8 We one Patterson ¥ epee, te ta ay ae Vv. Slaw ghter, 92 SW 2, 28 
self-serving declaration. Perry v. |“ Mass—Pool ¥, Rridses, 4 Pick. 878. ex.—Rankin v, Rankin, (Civ. A.) 


Pye, 215 Mass. £03, 102 NB 633, 


Banfield v. Parker, $6 _N. H. ene ¥—Peoa v. 


Dewling, $4 NL Y.} 734 SW $92. 
Utah—Chureh of Jesus See ete. 


96. 
$53; Smith v. Betty, 11 Gratt. (62 Va.) Ens.—Parrott vw. Watts, 47 L. J. Ql y, Watson 25 Utah 45.69 P 5 


752. ne | P. 8. 


i. Pickens x: Davis, ist ee 


§¥. Gruber v. Boyies, 3 S.C L. 268,) “"s "parte v. Earle, 12 Allen (Mass) 252 
Ss . . . = SS. 33, 45 AmR 322 
2 na Sd. : fraudulent im ti, State ¥. Ward, 81 Vt 153, 17 A 12. In re Golathorp. $4 Towa 336, 


s =} 483; HIN vw. Nerth, 34 Vt. 604, 62 NW 845, 58 AmSR 400: Pickens Vv. 
law—When the clear legal adtect of & Perry ¥. Smith, 22 Vt 802, 4 5, 58 Am) en e 
eoneeded Facts is that a transaction  Sartte -*: AtEIACOR: T Ga. 228, Davis, Nie te — is py 3 


is fraudulent, the actual intention of 30 AmD 403; Nebdring v. MeMurrain. es Am’R ssi: Din 7 na 


&@ party is Immaterial, and evidence of | i. ~ 
declarations tending to show inten- | SS) peck ae 
en is accordingly rejected. Grader | 
vw Beyleg 3S CL 3 288, 2 AmD 668. 


SW $828. W. Wa. 100. 
the declarant has is. Cal. —Pierey v. Pierey, 18 Cal. 


deen Reld necessary to render such} 4 751, 124 P 561. 


QA Statement admissible. Nehring v¥. nha 
i Ala.—Jordan v. Roney, 23 Ala. |MeMurrain, hex. Gye Ad 48 SW Beh ego Denison’s App, 29 Conn. 
Ga—Harris v. Central R. Co, 78 See in ROTS S Ga—Dennis v. Weekes, 51 Ga. 24; 
Ga. 525, 3 SE 355. ¢ (a) Mere narrative, not ciroum- powell v. Howell, 47 Ga. 492. ‘ 


Mich—Grosvenor v. Ellis, 44 Mich, | Stantially relevant, is excluded. “Yowa—In re Golathorp, 94 Towa 


Steal v. Shafer, $9 Til A. 183; Chureh | 336. 62 NW 845, 58 AmSR 400; Par. 


432, ¥ NW 539. 
N py i R of Jesus Christ, ete. W. Watson, 25 / 
— = ahead wv. Skillman, 24 Uegh tS. 69 P ssi. oS “oe 66 Tewa T54, 21 NW 
Ran—Mooney vy, Olsen, 22 Kan. 69. 


v. Jackson, 26 Oh. Cir. Ci 89. 
Vt—State v. Ward, 61 Vt 153, 17 


Oh—North Amherst Home Tei. Oo. E U. S — Perkins v. U. S228 


re 408, 142 CCA S38; Bean v. Mid- 
Glesex, ete. R. Co. 212 Fed. 562 [ait } 97, 23 NE $28. 21 AmSR 430: Pickens 


Mass.—Lane v. Moore, 151 Mass. 


A. 483; Westmore v. Sheffield, 56 Vt | 214 Ped. T47, 181 CCA 93), Davis, 184 Mass. 252. 45 A: 322; 
239; Hill v_ North, 34 Vt. 603. | Ala—Western Union. Tel. Ca ¥ Sasttarstc Bumstead. ae Mass 11 11d, 
W. Va—Reane Lumber Co. v. Lov- | Rowell, 153 Ala, 293, 43 S T3. 


Minn.—Pinney's Hae 27 Minn. 280, 


ett, 72 W. Va. 328, 331, TS SE 102. CalL—In re Mullm 120 Cal 252, 42 6 NW 71. 7? Nw 


“Such evidence is not obnoxious to | P 645; Lamb v. Wilke, 19 Cal A. 286, 


N, ¥.— Waterman v. Whitney, 11 N. 


hearsay rule, nor excluded by it,|125 P 15%; Pierey v. Pierey, 18 Cal ly 157, 62 AmD Ti; Chambers v. 


because it is not testimonial evi-/A. 51, 124 P S81. 


Gence.—not evidence ad dduced for the} Ga—Creaitle ¥ Credille, 123 Ga. 


Sa 81 App. Div, 299, 702 NYS 


purpose ef previnge the facts in is-/ t73, 31 SE G28, 107 AmSR LST, > 
sue” Roane Lumber Co. ©. Lovett TH— Wilkinson v, Service, 249 Tl. net 721 “ss 30 fe evel yee - 
supra. 148, 94 NE 90, AnnCasl®22A 41. vy. Marrow, 20 N STS bs 
Mitchel] v. Dall, 2 Harr. & Gj The. —Thorre ¥. Cesand, 162 Ina. ae easter ie Herster 116 Pa. 
er ) 158; Bewley v. Atkinson, 13 Ch. | rm ~Y — RAL wee v {ndianapolis, ic 1rA £195 quisTauxart ¥. Thomp- 
233. 8 Ind. 2 8, ST NE Seg. 3 ‘ 

. Ss : __S. — Ca. v. Mc Towa. Zener vw. Smith, 190 Towa son, no ~~ s $2, x PA ae a 
shiin, 120 Fed. 783. [Eat 130 NW $83. Tenn.—Nineh v, Linch. 1 Lea 526. 
Cenn—Leomis v. Smith, 17 Conn. ooney Vv. Olsen, 22 Kan. 69. Utah—Miner wv. Livingstone, $1 

15. | Ky. —Ditte v. Slaughter, 92 SW 2,} utah 418, SS P $38. 


Ga—Folks v. Lea, 135 Ga. 173, 63/28 KRyL 1264 


SE 24. 


nN H—Willis v. Quimby, 31 N. Hoo, 2 215 Mass. 50, 


3. 

Oh—S~erry v. 

aa 318, 28 Gi 
Wine ee 


W. Va.—Dinges v. Branson, 14 W.. 


FS ig OR wv. Boston El R.} va. 100. 


102 NE TS; Shailer Wis Gites Vv. Hodge, T4 Wis. 360, 


v. — stead, 82 J tpg Sdire 193 43 NW 
; o—Lefever yw. phensen, “Declarations by the maker made 
| SW 840; Knitted v. United R. Co, 147 subsequent to the execution of wills 


2. | Mo. A. 6TT, 128 SW 5. r Geeds are admissible as showing 

S.- C—Sherpton vy Augusta, ete, / his state of mind. Such declarations 

—_¥ R Co, T2 S C 162, $1 SB 558. ; need not be anne of the res gests, but 

<3 , ex Rankin v. Rankin, (Civ. A.) } are admissible because from a fair in- 

<< koe 134 SW ference from all the circumstances 
Fox ina aon _Vt--Sersent v. Burton, T4 Vt. 24,/ such declarations show the _party’s 
Cre. A. EIS. Be 32 AT ming at the time of the execution, his 
es ee ee mont Re Fraser. 24 Ont. . 222. 2) susceptibility to Influence and his re- 


se like 


Corter v. State, 23 


[al Gorrespondente inter A ad- 


m “ib 241.17 OntWR S83. 2 OntWN } lations with those around him and 
~ a8 tWwR 88, 2 OntWN 1821, 19} the persons who are beneficiaries of 


his bounty. It is only necessary that 
this it is plain the! the matters testified to should be- 


<rmitted to detail declara- | sufficiently near in point of time that ~ 
mas heard, not as evi- | the testimony RP a ; 


of valve in de- 


3 uth of the fact assert-/ termining the question @irectly in is- 
Cf S&S svontaneous and unre-| ste. The ques 
=xnression of the mental and! one for the court to determine, and 


ion of remoteness is 


For later cases, developments and changes 


jou 


m the law see 


cumuistive Annotations, same title, page and note number, 


§§ 284-288] 


- such time, provided the statement is not too remote.14 


The mental condition of another. 


a person not called as a witness, as to the mental 
condition of another person, is hearsay and inadmis- 
sible,*® even though the declarant occupied a close 
family*® or professional’? relationship to the per- 


son spoken of. 
[§ 285] 


the case of letters? or diaries.?4 


the weight of the testimony is to be 
governed according to the_ facts.” 
Piercy. v. Piercy, 18 Cal. A. 751, 762, 
124 P 561. 

[a] Res gests distinguished.— 
(1) The fact that the statements un- 
der consideration are not used to es- 
tablish the existence of the matters 
directly asserted removes them from 
the class of declarations which can 
with prepriety be said to be part of 
the res geste. Linch v. Linch, 1 Lea 
(Tenn.) 526. (2) In some cases, how- 
ever, it has been held, following the 
Tes gestz rule, that statements sub- 
Sequent to the principal event are in- 
admissible. Comstock v. Hadlyme 
Ecclesiastical Soc., 8 Conn. 254, 20 
AmD 110; Waterman v. Whitney, 11 
NivY. 157, 62: AmD-71. 

14. Harden v. Hays, 14 Pa. 91; 
Rankin v. Rankin, 105 Tex. 451, 151 
SW 527 [rev (Civ. A.) 134 SW 392]. 

Legal relevancy or materiality gen- 
erally see supra § 90. 

15. Peo. v. Pico, 62 Cal. 50; Smith 
vv. Hickenbottom, 57 Iowa 733, 11 NW 
664; Barker v. Pope, 91 N. C. 165. 
aon Conn.—Cook v. Osborn, 2 Root 

Ga.—Gray v. Obear, 59 Ga. 675. 

Me.—Heald v. Thing, 45 Me. 392. 

ee sabe v. Currier, 5 Gray 
458. e 

N. Y.—Downey v. Owen, 98 App. 
‘Div. 411, 90 NYS 280. 

a {a] Father.—Gray v. Obear, 59 


a. 675. V 

{b] Wife.—Cook v. Osborn, 2 Root 
(Conn.) 31; Heald v. Thing, 45 Me. 
392; Kimball v. Currier, 5 Gray 
(Mass.) 458; Downey v. Owen, 98 App. 
Div. 411, 90 NYS 280. 

17. Clifford v. Taylor, 204 Mass. 
358, 90 NE 862; Renaud v. Pageot, 
102 Mich. 568, 61 NW 3. ; 

{a] Legal adviser.— Clifford v. 
Taylor, 204 Mass. 358, 90 NE 862; Re- 
naud v. Pageot, 102 Mich. 568, 61 NW 


oe 

18. Shailer v. Bumstead, 99 Mass. 
112; Herster v. Herster, 122 Pa. 239, 
16 A 342, 9 AmSR 95; Quick v. Quick, 
10 Jur. N. S. 682; Doe v. Hardy, 1 M. 
& Rob. 525. 

19. Conn.—Canada’s App. 47 Conn. 
450. 

Iowa.—In re Goldthorp, 94 Iowa 
336, 62 NW 845, 58 AmSR 400; Bever 
v. Spangler, 93 Iowa 576, 61 NW 1072. 

Ky.—Milton v. Hunter, 13 Bush 163. 

Mass.—Lane v. Moore, 151. Mass. 
87, 23 NE 828, 21 AmSR 430; Shailer 
v. Bumstead, 99 Mass. 112. 

Miss.—Sheehan v. Kearney, 82 
Miss. 688, 21 S 41, 35 LRA 102. ‘ 

Mo.—Thompson v. Ish, 99 Mo. 160, 
12 SW 510, 17 AmSR 522. * 

N. Y.—Waterman v. Whitney, 11 
'N. Y. 157, 62 AmD 71. 

Pa.—Smith v. Loafman, 145 Pa. 628, 
23 A 395; Herster v. Herster, 122 Pa. 
239,16 A 342, 9 AmSR 95. 

R. I.—Gardner v. Frieze, 16 R. I. 
640, 19 A 118. 

Ss. C—Kaufman vy. Caughman, 49 S. 
©. 159, 27 SE 16, 61 AmSR 808. 

Tenn.—Linch v. Linch, 1 Lea 526. 

Tex.—Scott v. Townsend, (Civ. A.) 
159 SW 342. 

Utah.—Church of Jesus Christ, etc. 
v. Watson, 25 Utah 45, 69 P 531. 

W. Va—Dinges v. Branson, 14 W. 

“Va. 100. 


: (2) Capacity for Resistance to Sugges- 
tions. The mental strength of a person may be a 
fact of great importance in estimating the effect of 
pressure upon him in the form of fraud'® or undue 
influence ;?® in which cases much assistance is gained 
by considering the declarations of the person in ques- 
tion,?° whether they be oral?! or written,?? ag in 


EVIDENCE 


—[§ 286] (3) 


A statement by 


[§ 287] | (4) 


J 
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Mental Weakness and Insanity. 


Declarations of a person are admissible as evidence of 
weakness of his mental faculties,2> or of his insan- 
ity,?® provided of course they are of such charac- 
ter as to indicate the existence of such conditions.?7 


Power of Memory. Declarations 


involving the use of memory are admissible as evi- 


[§ 288] 


dence of the declarant’s ability to recollect,?8 or to 
show failure or impairment of his memory.?9 ‘ 
h. Mental State—(1) In General—(a) 
Rule Stated. Where the existence of a particular 
mental state in a particular individual is a relevant 
fact,®° his declarations, which indicate the existence 
or nonexistence of such state are admitted as cir- 


cumstantial evidence, even though the declarant 


20. Credille v. Credille, 123 Ga. 673, 
51 SE 628, 107 AmSR 157. See also 
supra notes 18, 19. 

{a] Declarations of a _ testator 
which evince a fixed intention to make 
a disposition of his property different 
from that provided for in his will may 


be shown. Cawthorn v. Haynes, 24 
a 236; Cudney v. Cudney, 68 N. Y. 
21. Cal—Kyle v. Craig, 125 Cal. 


107,57 P 791; In re Mullin, 110 Cal. 252, 
42 P 645. 

Iowa.—In re Goldthorp, 94 Iowa 336, 
62 NW 845, 58 AmSR 400; Bever v. 
Spangler, 93 Iowa 576, 61 NW 1072; 
Smith v. Hickenbottom, 57 Iowa 733, 
11 NW 664. 

Ky.—Milton v. Hunter, 13 Bush 163. 

Mass.—Shailer v. Bumstead, 99 
Mass. 112. 
 Peveera tars v. Loafman, 145 Pa. 628, 


23 A 39 
22. See infra notes 23, 24. 
23.. Bulger v. Ross, 98 Ala. 267, 


12 S 803; Dow v. Clark, 3 Add. Eccl. 
79; Wheeler v. Alderson, 3 Hagg. Eccl. 
574; Tatham v. Wright, 2 Russ. & M. 
1, 11 EngCh 1, 39 Reprint 295; Eagle- 
ton vy. Kingston, 8 Ves. Jr. 438, 32 
Reprint 425. 

fa] Letters of correspondent.—If 
letters written by a person are com- 
petent as indicating mental condition, 
the letters to which they are in reply 
mey be received to explain the action 
of his mind while conducting the cor- 
respondence. Barber’s App., 63 Conn. 
393, 27 A 973, 22 LRA 90. 

24 Barber’s App. 63 Conn. 393, 27 
A973, 22 LRA 90. 

25. Slate. v,rCooper, 10. IN 6G: tlos 
721, 87 SE 50 [cit Cyc]; Wilkinson v. 
Pearson, 23 Pavil7: 

26. Ala.—McCurry v. Hooper, 12 
Ala. 823, 46 AmD 280. 

Ind.—Thorn v. Cosand, 166 Ind. 566, 
67 NE 257. } 

Me.—Robinson v. Adams, 62 Me. 
369, 16 AmR 478. 

Miss.—Mullins v. Cottrell, 41 Miss. 
291 


Mont.—State v. Leakey, 44 Mont. 
354,.120 P 234. 

N. C.—Fitzgerald v. Shelton, 95 N. 
CrGT9) 

Tex.—Vance v. Upson, 66 Tex. 476, 
1 SW 179. 

Vt.—Hathaway v. National L. Ins. 
Co., 48 Vt. 335. 

“Tt is firmly established by the de- 
cisions of this court that conduct, 
conversations, and statements of per- 
sons of questionable sanity, had and 
made about the time in question, may 
be given to the jury as tests of mental 
capacity.” Thorne v. Cosand, 160 Ind. 
566, 570, 67 NE 257. 

27.- See supra notes 25, 26. 

[a] - Deceit of declarant.—Declara- 
tionS which “may as well have been 
the fruits of a well conceived deceit, 
as of a vacant mind” cannot be re- 
ceived on an issue as to the insanity 
of the declarant. Stewart v. Redditt, 
3 Md. 67, 78. 

28. Donnelly v. State, 26 N. J. L. 
463, 495 [aff 26 N. J. L. 601]. 

29. McRae v. Malloy, 93 N. C. 154; 
Rouch v. Zehring, 59 Pa. 74; Chess v. 
ca 1 Penr. & W. (Pa.) 32, 21 AmD 

30. Ala.—Marler v. State, 67 Ala. 
65, 42 AmR 95. 


Ky.— Louisville, ete, R. Co. v. 
Webb, 99 Ky. 332, 35 SW 1117, 18 KyL 
258; Brewer v. Com., 8 SW 339, 10 
Ky L122 

Mich.—Gardner v. Detroit St. R. 
Co., 99 Mich. 182, 58 NW 49. 


ia cee ne v. State, 37 Miss. 

Mo.—Lefever v. Stephenson, 193 
SW 840. 

Or.—Roberts v. Bodley, 84 Or. 637, 
165) Pe11722 

31. U. S8.—Mutual Ins. Co. v. Hill- 
mon, 145 U. S. 285, 12 SCt 909, 36 L. 
ed. 706; New Jersey Steamboat Co. 
v. Brockett, 121 U. S. 637, 7 SCt 1039, 
30 L. ed. 1949; Travelers’ Ins. Co. v. 
Mosley, 8 Wall. 397, 19 L. ed. 437; 
Egan v. Middlesex, etc., R. Co., 212 
Fed. 562 [aff 214 Fed. 747, 131 CCA 
53]; Weiss v. Haight, etc., Co., 148 
Fed. 399; Kerr v. Modern Woodmen 
of America, 117 Fed. 593, 54 CCA 655 
{certiorari den 193 U. S. 670, 24 SCt 
853, 48 L. ed. 840]. 

Ala.—Lay v. Postal Tel. Cable Co., 
171 Ala. 172, 54 S 529; Western Union 
Tel. Co. v. Manker, 145 Ala. 418, 41 
S 850; Jacobi v. State, 133 Ala. 1, 32 
ane Long v. Booe, 106 Ala. 570, 17 
Sa palpate v. State, 34 Ark. 


20. 

Cal.—Jameson v. Tully, 173 P 577; 
Jenkin v. Pacific Mut. L. Ins. Co., 131 
Cal. 121, 63 P 180; Kyle v. Craig, 125 
Cal UOiEgS roe miode 

Conn.—Srencer v. New York, etc., 
R. 'Co:, 62-Conn, 242,.25, A 350; Dune 
ham’s App., 27 Conn. 192. 

Fla.—Ortiz v. State, 30 Fla. 256, 11 


S 611. 
110 Ga. 234, 


Ga.—Perry v. State, 
386 SE 781; Chattanooga, etc., R. Co. 
v. Clowdis, 90 Ga. 258, 17 SE 88; Mur- 
phy v. Griggs, 41 Ga. 464. 

Tll.—Siebert v. Peo., 143 Ill. 571, 32 
NE 431. 

Ind.—Madden v. Wilcox, 174 Ind. 
657, 91 NE 933 [rev (A.) 88 NE 871]; 
Davidson v. State, 135 Ind. 254, 34 
NE 972; Anderson v. Citizens’ St. R. 
Co., 12 Ind. A. 194, 38 NE 1109. 

Iowa.—Smith v. Rice, 178 Iowa 673, 
160 NW 6; Nolte v. Chicago, etc., R. 
Co.,-165 Towa 721, 147 NW 192; Con- 
vem v. Murphy, 135 Iowa 171, 112 NW 

4, 

Kan.—-Fairbank v. Fairbank, 92 
Kan. 45, 139 P 1011 [reh den 92 Kan. 
492, 141 P 297]; Sly v. Powell, 87 
Kan., 142, 123 P 881; Nevins v. Nevins, 
68 Kan. 410, 75 P 492. 

Ky.—Ditto v. Slaughter, 92 SW 2, 
28 KyL 1164. 

Me.—Smith v. Tarbox, 70 Me. 127. 

Mass.—EHstes v. Aaron, 227 Mass. 
96, 116 NE 392; Com. v. Trefethen, 
157 Mass. 188, 31 NE 961, 24 LRA 235; 
Chase v. Lowell, 151 Mass. 422, 24 
NE 212; Marsh v. Austin, 1 Allen 235; 
Jacobs v. Whitcomb, 10 Cush. 255. 

Mich.—Peo. v. Flynn, 96 Mich. 276, 
55 NW 834; Edgell v. Francis, 66 
Mich. 303, 33 NW 501. 

Miss.—Ward v. Yazoo, etc., R. Co., 


79 Miss. 145, 28 S 829; Stovall v. 
Farmers’, etc. Bank, 16 Miss. 305, 
47 AmD 85. 


Mo.—-State v. Fitzgerald, 130 Mo. 
407, 32 SW 1113. 

N. Y.—McNamara y. Gregory, 211 
N. Y. 21, 105 NE 78 [rev 148 App. 
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himself may be available as a witness.3? 
declarations have been said to be part of the res 
gestew,°> although the definition of res gest#?* can 
hardly be extended to cover them without including 


all relevant statements whatever. 


The effect of a certain influence on the mind of the 
declarant may be shown by his statements.3> 
of Statement. 


[§ 289] ‘(b) Time 


Div. 901, 182 NYS 848]; Seaver v. 
Ransom, 180 App. Div. 734, 168 NYS 
454 [aff 224 N. Y. 233, 120 NE 639, 
PASO Wa ESTE 

N 132 N. C. 


. C.—State v. Utley, 
1022, 43 SE 820. 

Oh.—Moore v. State, 2 Oh. St. 500; 
Wetmore v. Mell, 1 Oh. St. 26, 59 
AmD 607. 

Or.—Roberts v. Bodley, 84 Or. 637, 
165 P 1172. 

Pa.—Ickes v. Ickes, 237 Pa. 582, 
85 A 885, 44 LRANS 1118; Duncan v. 


McCullough, 4 Serg. & R. 488. 
S. (C\—=Darby v.. Rice,,11 S.C: L. 
etc., 


696. 

Tenn.—Nashkville, R. Co. v. 
Messino, 1 Sneed 220. 

Tex.—Missouri, etc., R. Co. v. Lin- 
ton, (Civ: 2A.) 141 SW_ 129; Gulf, ete., 
R. Co. v. Luther, 40 Tex. Civ. A. 517, 
90 SW 44; Ezell v. State, (Cr.) 71 SW 
283; Denson v. State, (Cr.) 35 SW 
150; Black v. State, 8 Tex. A. 329. 

Vt.—State v. Howard, 32 Vt. 380, 78 
AmD 609. 

W. Va.—Beamer v. Clayton, 96 SE 
969. 

Eng.—Woodward v. Goulstone, 11 
App. Cas. 469; Sugden v. St. Leon- 
ards, 1 P. D. 154; Du Bost v. Beres- 
ford, 2 Campb. 511. 

{a] Reason for rule.—‘‘When the 
court determines in any case that a 
man’s state of mind, or the reason 
why he did a certain act, is a relevant 
principal fact to be ascertained, that 
is the particular thing under im- 
mediate investigation, and what he 
may have said concerning it is 
usually the best and only evidence 
that can be obtained on the subject; 
but the proofs must always be re- 
stricted to declarations indicating the 
state of mind at the time of their ut- 
terance.” Ickes v. Ickes, 237 Pa. 582, 
691, 85 A 885, 44 LRANS 1118. 

{b] Dlustrations.—(1) Where an 
unskilled laborer lost a hand and a 
foot in a street railway accident, evi- 
dence that while he was in the hos- 
pital he stated that if he had not lost 
his foot he could still have made a 
living, was admissible to show men- 
tal suffering. Egan v. Middlesex, etc., 
R. Co., 212 Fed. 662 [aff 214 Fed. 
747], 131 CCA 53. (2) “It is always 
competent to prove the extent of 
physical and mental suffering by the 
statement of any facts manifesting 
the same, which come under the ob- 
servation of the witness,” Missouri, 
ete., R. Co. v. Linton, (Tex.) Ciy. A.) 
141 SW 130. (3) “Counsel for appel- 
lee, desiring to exhibit evidence of 
mental suffering on his part, and re- 
ferring to the time of the accident, 
asked the witness Charles Lund this 
question: ‘What did he say—what ex- 
pression did he make?’ Appellant ob- 
jected on the ground that it was lead- 
ing, called for an opinion, and did 
not tend to support any issue, and 
was self-serving. The objection was 
overruled, and the answer was that 
appellee said: ‘My God! what will 
my poor mother do?’ Appellant 
moved to strike out the answer, for 
the reason that it was not a proper 
way to show mental suffering; and 
this motion was overruled. The ques- 
tion was clearly competent; and, the 
propriety of the answer is not chal- 
lenged as not responsive,'or as not in 
substance indicative of that mental 
pain and anguish which necessarily 
accompany a physical injury, and for 
which compensation may be had at 
law. Appellant’s insistence was and 
is that exclamations of pain are in 
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Such 
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stated3* applies to declarations made at the time at . 
which the mental state of the declarant is relevant,>? 
and is also extended to declarations made prior?’ and 
subsequent®® to such time, provided, of course, such 


declarations are not too remote.*° 


[§ 290] (c) 
The rule 


tions, and should not be received as 
evidence. The witness testified that 
appellee came running out of the tow 
room, ‘only a second or two’ after thé 
injury, and made the exclamation 
just given. The rule is general and 
well settled that where the bodily 
or mental feelings of a person are to 
be proved, the natural exclamations 
and expressions of such _ person, 
which are the spontaneous manifesta- 
tions of pain, and naturally flow 
from the pain being suffered by him 
at the time, are competent and orig- 
inal evidence.” Madden v. Wilcox, 
174 Ind. 657, 667, 91 NE 933 [rev (A.) 
88 NE 871]. - 

{c] “Harsh, passionate and in- 
human expressions of the prisoner to 
the child, in the presence of the 
mother, near the place and shortly 
before they disappeared, were calcu- 
lated to throw some light upon the 
condition of his mind, and his feel- 
ings toward the mother as well as 
the child, at the time.” Edmonds vy. 
State, 34 Ark. 720, 732. 

(d] Consciousness.—In an action 
for damages for conscious suffering 
before decedent’s death, alleged to 
have been caused by defendant’s neg- 
ligence, statements of the deceased 
made in conversation at various times 
after the accident are admissible to 
show his consciousness. Hayes v. 
Pitts-Kimball Co., 183 Mass. 262, 67 
NE 249. 

{e] Truth of statements imma- 
terial.—Wilkinson v. Service, 249 Ill. 
146, 94 NE 50, AnnCas1912A 41. 

{f] Declaration of fact.—‘“A de- 
claration after he [the testator] has 
made his will, of what the contents 
of the will are, is not a statement of 
anything which is passing in his mind 
at the time; it is simply a statement 
of a fact within his knowledge, and 
thercfore you cannot admit it unless 
you can bring it within some of the 
exceptions to the general rule, that 
hearsay evidence is not admissible 
to prove a fact which is stated in the 
declaration. It does not come within 
any of the rules which have been 
hitherto established, and I doubt 
whether it is an advisable thing to 
establish new exceptions in a case 
‘which has never happened before, 
and may never happen again, for 
you then establish an exception 
which more or less throws a doubt 
on the law.” Sugden v. St. Leonards, 
Ty EA Beals eas ie 

32. Perry v. Lovejoy, 49 Mich. 
529, 14 NW 485 [expl White v. Ross, 
47 Mich. 172, 10 NW 188.] 

33. U. S.— Wrought-Iron Range 
Co. v. Graham, 80 Fed. 474, 25 CCA 
570; Lightcap v. Philadelphia Tract. 
Co., 60 Fed. 212. 

Ala.—Worthington v. Gwin, 119 
Ala. 44, 24 S 739, 48 LRA 382. 

Cal.—Peo. v. Costello, 15 Cal. 350. 

Ga.—Johnson v. State, 88 Ga. 203, 
14 SE 208. 

Ill—Brennan v. Peo. 15 Ill. 511. 

powa aa ee v. Hughes, 10 Iowa 


Md.—Robinson v. State, 57 Md. 14. 

Mass.—Stevens v. Miles, 142 Mass. 
571, 8 NE 426. 

Mo.—State v. Smith, 125 Mo. 2, 28 
SW 181. 

N. Y.—-Peo. v. Murphy, 3 N. Y. Cr. 


338. 

Or.—State v. Brown, 28 Or. 147, 
4) PY 104255 

Tenn.—Nashville, ete, R. Co. v. 


Messino. 1 Sneed 220. 


Tex.—Western Union Tel. Co. v. 


the nature of self-serving declara- Davis, 24 Tex. Civ. A. 427, 59 SW 46. 


Narrative Statement. A narrative 


statement of the existence of a past state of feeling 
on the part of the declarant is not admissible,*! espec- 


34 See infra § 535. 

35. Ball v. Kane, 17 Del. 90,39 A 
778; Fairbank v. Fairbank, 92 Kan. 45, 
139 P 1011 [reh den 92 Kan. 492, 141 
P 297]; Sheehan v. Kearney, (Miss.) 
21 8 41; Kaufman v. Caughman, 49 S. 
C. 159, 27 SE 16, 61 AmSR 808. 

36. See supra § 288. 

37. Walker v. State, 85 Ala. 7,483 
686, 7 AmSR 17; Duling v. Johnson, 32 
Ind. 155; Jones v. Brownfield, 2 Pa. 55; 
ns v. Bennett, 89 Tenn. 478, 14 SW 

38. U. S.—Miller v. Clark, 40 Fed. 
15 [app dism 138 U. S. 223, 11 SCt 300, 
34 L. ed. 966]. 

Cal.—Lamb v. Wilke, 19 Cal. A. 286, 
aay 5 PAR 

Ga.—Small v. Williams, 87 Ga. 681, 
138 SE 589. 
Seite ee v. Union Bank, 5 Rob. 
pe Page ree te v. Fulton, 36 Miss. 


Pa.—Louden v. Blythe, 16 Pa. 532, 
55 AmD 527, 27 Pa. 22, 67 AmD 442. 

Wis.—Taylor v. Collins, 51 Wis. 123, 
8 NW 22. 

39. Conn.—Bartram v. Stone, 31 
Conn. 159. 

Ga.—Meeks v. State, 51 Ga. 479; 
McLean v. Clark, 47 Ga. 24. 

Mass.—Scott v. Berkshire County 
Sav. Bank, 140 Mass. 157, 2 NE 925. 

Mo.—State v. Smith, 125 Mo. 2, 28 
SW 181. 

Nebr.—Caw v. Peo., 3 Nebr. 357. 

N. Y.—Peo. v. Sherry, 2 Edm. Sel. 
Cas; 525 

N. C.—State v. Cooper, 170 N. C. 719; 
721, 87 SE 50 [cit Cyc]. 

Oh.—Moore v. State, 2 Oh. St. 500. 

Pa.—Kutz’s App., 100 Pa. 75. 

Tex.—Weathersby v. State, 29 Tex. 
A. 278, 15 SW 823; Clampitt v. State, 
9ITex. “Ae .27/ 
pe a v. St. Leonards, 1 P. 


‘Lal Subsequent threats have been 
excluded. 


D 


40. See supra § 90. 

41. U. S—Fidelity, ete. Co. 
Haines, 111 Fed. 337, 49 CCA 379. 

Ala.—McPherson v. Foust, 81 Ala. 
295, 8 S 193; McAdams vy. Beard, 34 
Ala. 478. 
PO Sw Sr cma v. Tucker, 36 Ark. 


Conn.—State v. Bradnack, 69 Conn. 
212, 37 A 492, 43 LRA 620; Ford v. 
Haskell, 32 Conn. 489; Hatch v. 
Straight, 3 Conn. 31, 8 AmD 152. 
Ill.—Steurer v. Ried, 56 Ill. A. 245. 
Ind.—New York Home Ins. Co. v. 
Marple, 1 Ind. A. 411, 27 NE 633. 
Ky.—Gano v. McCarthy, 79 Ky. 
409; Heft v. Masden, 51 SW 574, 21 
KyL 390. 
ot cote v. Batchelder, 39 Me. 


Md.—Groff v. Rohrer, 35 Md. 327. 

Mass.—Fiske v. Cole, 152 Mass. 335, 
25 NE 608; Com. v. Felch, 132 Mass. 
22; Merrill v. Sawyer, 8 Pick. 397. 

Mo.—Merchants’ Bank v. Berthold; 
45 Mo. 527. ‘ 

N. Y.—Carroll v. Knickerbocker Ice 
Co., 218 N. Y. 485, 113 NE 507, Ann- 
Cas1918B 540; Flannery v. Van Tas- 
sel, 127 N. Y. 631, 27 NE 393. 

Pa.—Oller v. Bonebrake, 65 Pa. 338; 
Duvall v. Darby. 38 Pa. 56; Light v. 
Light. 21 Pa. 407; Lester v. McDow- 
el, neta a Magee v. Lovell, 14 

a. ; Taylor v. Adams, 2 7 
Ree 7 isew 665. bag oa a 

enn.—Mayfield v. State, 101 Tenn. 
673, 49 SW 742; Hollingswor 5 - 
ler. 5 Sneed 472. . ah es 

‘Tex.—Gulf, etc., R. Co. 
wick, (Civ. A.) 30 SW 592. 
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ially where it is self-serving? and made post litem 
motam.** Where, however, the statement, although 
narrative, amounts to an admission, it is competent 


against the declarant.*4 
[$ 291] (2) Assent or Dissent. 


person’s mental state at a given time was one of 
assent may be shown by proving his statement indic- 
ative of such a feeling;*® and, conversely, a per- 
son’s dissent may be shown by his relevant declara- 


tions.*® 


{§ 292] (3) Belief. 


showing the grounds of belief.*® 
[§ 293] (4) Constraint. 


The belief of a person, 
when it is a relevant fact, may be proved circumstan- 
tially by his declarations ;47 and statements brought 
to his attention may be independently relevant as 


Whether a person is 


EVIDENCE 


[§ 294] | (5) 


The fact that a [$ 295] (6) 
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vant declarations.*® 


Fear. A person’s mental state of 


fear is provable by his declarations;*° unless they 
are too remote.°! 


Friendship. Declarations of a per- 


son are competent to show the friendly nature of his 
feelings toward another,®? provided the state of the 
declarant’s mind is relevant to the inquiry.®? But 
such declarations are not competent to establish the 


truth of facts directly asserted therein.** 


[§ 296] (7) 


[§ 297] (8) 


Indifference. Declarations in pais 


may be admissible as tending to show that the mental 
state of the declarant is one of indifference.®* 


Intent and Intention®*°—(a) Rule 


Stated. Declarations may be relevant evidence as 


acting under constraint may be shown by his rele- 


Vt.—Kidder v. Bacon, 74 Vt. 263, 
52 A 322. 

Va.—Wright v. Rambo, 21 Gratt 
(62 Va.) 158. 

42. Colquitt v. Thomas, 8 Ga. 258; 
Pinner v. Pinner, 47 N. C. 398; McGee 
v. McGee, 26 N. C..105; Corder v. Tal- 
bott, 14 W. Va. 277; Blakeslee v. Ross- 
man, 44 Wis. 553; Felt v. Amidon, 43 
Wis. 467. 

Self-serving declarations generally 
see Supra §§ 193-208 

43. Eldredge v. Sherman, 79 Mich. 
484, 44 NW 948; Lewis v. Rice, 61 
Mich. 97, 27 NW 867; Tucker v. Tuck- 
er, 32 Mo. 464. 

44 Kershner v. Kershner, 36 Md. 
309; Proprietary v. Ralston, 1 Dall. 
(Pa.) 18, 1 L. ed. 18. 

Admissions generally 
§§ 323-506. 

45. Cook v. Lawson, 63 Kan. 854, 66 
P 1028; King v. Com., 20 SW 224, 14 
KyL 254; March v. Austin, 1 Allen 
(Mass.) 235. 

46. Wood v. Fiske, 62 N. H. 173; 
Brown v. State, (Tex. Cr.) 28 SW 536; 
Evarts v. Young, 52 Vt. 329. 


see infra 


47. Ala.—Jones v. State, 103 Ala. 
1,15 S' 391! 

Cal. —Kyle v. Craig, 125 Cal. 107, 
STP TOL 


Ga.—Fitzgerald Third Nat. Bank v. 
Baker, 19 Ga. A. 208, 91 SE 346. 

Ind. ’_Ferguson v. Boyd, 169 Ind. 
537, 81 NE 71, 82 NE 1064 crinainst (A.) 
79 NE 549]. 

Mass.—Motte v. Alger, 15 Gray 322. 

Minn.—Fitzgerald v. Evans, 49 
Minn. 541, 52 NW 1438. 


ie Va.—Beamer v. Clayton, 96 SE 
969. 

48. Ala.—QJones v. State, 103 Ala. 1, 
15 S 891. 


Cal.—In re Painter, 150 Cal. 498, 
509, 89 P 98, 11 AnnCas 760 [cit Cyc]. 

Kan.—Matthews v. McNeill, 98 
Kan. 5, 157 P 387. 

La.—Ponsony v. Debaillon, 6 Mart. 
N.S. 238. 
~ Mass.—Lansky v. West End St. R. 


‘Co., 173 Mass. 20, 53 NE. 129; Elmer v. 


Fessenden, 151 Mass. 359, 24 NE 208, 
5 LRA 72 

49. Degaabt v. Smith, 21 Barb. 
(N. Y.) 439. 

50. Regan’s Succ., 9 La. Ann. 364; 
Comic. Crowley, 165 Mass. 569, 43 
NE 509 


51. Evans v. Elwood, 123 Iowa 92, 
98 NW 584. See generally supra 
90. 


52. U. S.—Gaines v. Relf, 12 How. 
472, 534, 13 L. ed. 1071. 

Ark. —Casat v. State, 40 Ark. 511. 

Conn.—State v. Yanz, 74 Conn. 177, 
50 A 37, 92 AmSR 205, 54 LRA 780. 

Iowa.—Howe v. Richards, 112 Iowa 
220, 83 NW 909. 

Me. —Collagan v. Burns, 57 Me. 449. 

Mass.—Jacobs v. Whitcomb, 10 
Cush. 255. 4 

Mich.—Perry v. Lovejoy, 49 Mich. 
529, 14 NW 485. 

N. C.—State v. Draughon, 151 N. C. 
667, 65 SE 913; State v. Hargrave, 97 
N.C. AG ates k SE 774. 

Oh.—Preston v. Bowers, 13 Oh. St. 
1, 82 AmD 430. 

Tex.—Scott v. Townsend, (Civ. A.) 
159 SW 3842. 


Eng.—Trelawney v. Colman, 1 B. & 
Ald. 90, 90 Reprint 33, 2 Stark. 191) 
2 ECL 372: Willis v. Bernard, 8 Bing. 
376, 21 ECL 584, 131 Reprint 438, 5 
CHE PY 342024 HCII5 97: 

{a] Time of declaration.—Dec- 
larations tending to show the exis- 
tence of a feeling of affection have 
been rejected when made subsequent 
to the period at which the existence 
of the feeling is relevant. State v. 
Yanz, 74 Conn. 177, 50 A 37, 92 AmSR 
205, 54 LRA 780 (res gest@ rule ap- 
plied). 

53. State v..Punshon, 124 Mo. 448, 
27 SW 1111; Fuller v. State, 30 Tex. A. 
559, 17 SW 1108. 

54. State v. Swift, 57 Conn. 496, 18 
A 664; Preston v. Bowers, 13 Oh. St. 
1, 82 AmD 430. 

55. Perry v. State, 110 Ga. 234, 36 


SE 781. 

56. [a] “Intent” and “intention” 
distinguished.— While it will fre- 
quently be found that “intention” is 
employed as equivalent to “intent,” 
there is little advantage in confusing 
a mental state and a mental operation. 
The inquiry, for example, whether an 
act was done accidentally or inten- 
tionally evidently involves a differ- 
ent mental function from that in- 
volved in the inquiry whether the 
same act was done innocently or with 
felonious intent. 

67. U. S.—The San Rafael, 141 
141 Wed. 200. (acOCA> 88878 U ior ev. 
Gentry, 119 Fed. 70, 55 CCA 658; U. S. 
v. Lee, 26 F.. Cas. No. 15,584, 2 Cranch 
Cue 104; US Sev. Omeara, 27 F. Cas. 
INOS .5; 919, 1 Cranch C. C. 16 

Ala..—Napier v. Elliot, 146 ie 243, 
40 S 752, 119 AmSR 17; Campbell v. 
State, 133 Ala. 81, 31S 802, 91 AmSR 
17; Burton v. State, 115 Ala. 1,228 
585; Price v. State, 107 Ala. Gat 18 
SS) 130; Prater v. State, 107 Ala. 26, 
18 S 33; Harris v. State, 96 Ala. 24, 
118 2553 David v. David, 66 Ala. 139. 

Ark.—Casat v. State, 40 Ark. 511; 
Pitman v. State, 22 Ark. 354. 

Cal.—In re Arnold, 147 Cal. 583, 82 P 
252; Harp v. Harp, 136 Cal. 421, 69 P 
28; Peo. v. Roach, 17 Cal. 297; Dennie 
Vv. Clark, S*4CAU PAL 7160) STE’ 59. 

Colo._-Central Trust Co. v. Culver, 
35 Colo. 93, 88 P 1064. 

Conn.—Mills v. Swords Lumber Co., 
63 Conn. 1038, 26 A 689; State v. Haw- 
ley, 63 Conn, 47, 27 A 417; Spencer v. 
New York, etc., R. Co., 63 Conn. 242, 
DorAts5 O's State Vv. Hoyt, 47 Conn. 518, 
36 AmSR; In re Johnson, 40 Conn. 
587. 

D. C.—Tuohy. v. Trail, 19° App. 7:9: 

Fla.—Anthony v. State, 44 Mla. abs 
32 S 818; Hardee v. Langford, 6 Fla. 
13 


Ga.—Silvey v. Tift, 123 Ga. 804, 51 
SE 748, 1 LRANS 386; Mallery v. 
SO RnE "94 Ga. 804, 22 SE 142; Price 

State, 72 Ga. 441; Southwestern R. 
Co. v. Rowan, 43 Ga. 411; Patterson 
v. Hickey, 32 Ga. 156. 

Tll.—Compher v. Browning, 219 III. 
429, 76 NE 678, 109 AmSR 346; Peo. 
Vv. ‘Alton, 179 Tl. 615, 54 NE 421; 
Quinn yv. Eagleston, 108 Tll. 248. 

Ind.—Boyd v. Jackson, 82 Ind. 525. 

Iowa.—Vannest_ Vv. Murphy, 135 
Towa 1238, 112 NW 236; Quick v. Cot- 


to the existence of a particular intent®’? or inten- 


man, 124 Iowa 102, 99 NW 301; Gold- 
stein v. Morgan, 122 Iowa 27; 96 NW 
897; State v. Peffers, 80 Iowa 580, 46 
NW 662; State v. Driscoll, 44 Iowa 65. 

Ikan.—Bigelow v. Bear, 64 Kan. 887, 
68 1°P73: 

Ky.—Watson v. Kentucky, etc., R. 
Ser 137 Ky. 619, 126 SW 146, 129 ‘SW 


La.—Ray v. Harris, 7 La. Ann. 138; 
Harkins’ Suce., 2 La. Ann. 928. 
Me.—Collagan v. Burns, 57 Me. 449; 
Corinth v. Lincoln, 34 Me. 310; Bar- 
ing v. Calais, 11 Me. 463; Gorham v. 
Canton, 5 Me. 266,17 AmD 231. 
Mass.—Hagar v. Norton, 188 Mass. 
47, 73 NE 1073; Com. v. Trefethen, 
157 Mass. 180, 31 NE 961, 24 LRA 235; 
Pickens v. Davis, 134 Mass. 252, 45 
AmR 322; Wilson v. Terry, 9 Allen 
214; Kilburn v. Bennett, 3 Metc. 199. 
Mich.—Albion State Bank v. Knick- 
erbocker, 125 Mich. 311, 84 NW 311; 
Lawyer v. Smith, 8 Mich. 411, 17 
aun, 460; Dawson vy. Hall, 2 Mich. 
vv 
Miss.— Archer v. Helm, 70 Miss, 
874, 12 S 702; Wilson v. Beauchamp, 
00 Miss. 24; Block v. Cross, 36 Miss. 
Mo.—State v. Blackburn, 273 Mo. 
469, 201 SW 96; Seibold v. Christman, 
75 Mo. 308; Colt v. La Due, 54 Mo. 
486; McDonald v. McDonald, 86 Mo. 
A. 122; State v. Brandau, 76 Mo. A. 
305; Folks v. Burnett, 47 Mo. A. 564. 
N. J.—Frome v. Dennis, 45 N. J. 
Sire UD Speer v. Speer, 14/N. J. Eq. 
Z 


N. Y.—Landon v. Preferred Acc. 
Ins. Co., 167 N. Y. 577, 60 NE 1114; 
McGraw v. Tatham, 84 N. Y. 677; 
Matter of Lown, 165 App. Div. 552, 
151 NYS 171 [aff 216 N. Y. 725 mem, 
111 NE 1090 mem]; Anson v. Utica 
Sav. Bank, 155 App. Div. 939, 140 NYS 
LOL7 3 Peor v.. Doyle, 58 Hun! 535,. 12 
NYS 8386; Crary v. -Crary, 18 NYS 
753; Davis v. Newkirk, 5 Den. 92. 

N. C.—Moore v. Gwyn, 26 N. C. 275. 

Oh.—Larimore v. Wells, 29 Oh. St. 
13; Harris v. Protection Ins. Co., 
Wright 548; Schoch v. Schoch, 27 Oh. 
Cir. Ct. 828; Gurley v. Armentraut, 
2ieOne Cit Cty ALO 9k 

Pa.—Oller v. Bonebrake, 65 Pa. 338; 
Jones v. Brownfield, 2 Pa. 55; Trexler 
v. Africa, 42 Pa. Super. 542; Hunting- 
ton v. Fairmount, 2 Kulp 441; Real 
Estate Title Ins., etc., Co. v. Maguire, 
17 Montg. Co. 

S. C.—Ex p. McKie, LOTS Crib on 
SE 978. 

Tenn.—Kirby v. State, 7 Yerg. 259. 

Tex.—Barneitt v. Elliott, (Civ. A.) 
160 SW 671; Browning v. Currie, (Civ. 
A.) 140 SW 479; Steves v. Smith, 49 
Tex. Civ. A. 126, 107 SW 141; Hous- 
ton, etc., R. Co. v. White, 23 Tex. Civ. 
A. 280, 56 SW 204; Gunn v. Wynne, 
(Civ. A.) 43 SW 290; Wallace v. Byers, 
14 Tex. Civ. A. 574, 38 SW 228. 

Utah.—-Ogden Valley Trout, etc., 
Co. v. Lewis, 41 Utah 183, 125 P 687; 
State v. Mortensen, 26 Utah 312, 73 
P 562, 663. 

Wit, ——Hathaway ‘vy. National L. Ins. 
Co., 48 Vt. 335: State v. Goodrich, 19 
Vt. 116. 47 AmD 676. 
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tion®® in the mind of the declarant. Such declarations 
are admissible if, and not unless, the existence of the 
particular mental state at the time to which the 
declarations relate®® is a relevant fact;®° and are 
to be excluded where the intent does not affect the 
The declarations 


legal result of the transaction.* 


44 Wash. 564, 87 P 824. 

Wis.—Kelley v. Kelley, 20 Wis. 443. 

Eng.—Sugden v. St. Leonards, 1 P. 
Dip154; 251. 

“Wherever it is material to prove 
the state of a person’s mind, or what 
was passing in it, and what were his 
intentions, there you may prove what 
he said, because that is the only 
means by which you can find out what 
his intentions were.” Sugden v. St. 
Leonards, supra. 

58. U. S—Mutual L. Ins. Co. v. 
Hillmon, 145 U. S. 285, 12 SCt 909, 
36 L. ed. 706; The San Rafael, 141 
Fed. 270, 72 CCA 388 {certiorari den 
Roe S. 619, 26 SCt 756, 50 L. ed. 

Ala.—Miller v. McGuire, 80 S 433; 
Hodges v. Hodges, 77 S 741; Central 
of Georgia R. Co. v. Bell, 187 Ala. 
641, 65 S 885; Napier v. Elliott, 146 
Ala. 213, 408 752, 119 AmSR 17; ‘Har- 
ris v. State, 96 Ala. 24, 11 S 255; Mar- 
tin v. State, 77 Ala. 1; Brand v. Ab- 
bott, 42 Ala. 499. 

Ark.—Boyd v. Boyd, 123 Ark. 134, 
184 SW 838; Carr v. State, 43 Ark. 
99; Cornelius v. State, 12 Ark. 782. 

Cal.—Union Oil Co. v. Stewart, 158 
Cal. 149, 110 P 318, AnnCas1912A 567; 
Sprague Vv. Walton, 145 Cal. 228, 78 
P 645; Rogers v. Manhattan L. Ins. 
Co., 138 Cal. 285, 71 P 348. 

Colo.—Central Trust Co. v. Culver, 
25 Colo. 93, 83 P 1064. 

Conn.—Sallies v. Johnson, 85 Conn. 
77, 81 A 974, AnnCas1913A 386; Dun- 
ham v. Cox, 81 Conn. 268, 70 A 1033; 
Snencer’s App., 77 Conn. 638. 60 A 
289; Meriden Sav. Bank v. Welling- 
ton, 64 Conn. 553, 30 A 774; Mills v. 
PR Lumber Co., 63 Conn. 103, 26 
A 689. 

D. C.—U. S. v. Nardello, 15 D. C. 
503. 

Ga.—Jackson v. Du Bose, 87 Ga. 
761, 13 SE 916; Johnson v. State, 72 
Ga. 679; Thomas v. State, a Ga. 460; 
Oliver v. Wilson, 29 Ga. 64 

Ill—Towne v. Towne, 191 Tll. 478, 
61 NE 426; Quinn v. Wagleston, 108 
Ill. 248. 

Ind.—Robbins v. Snencer, 140 Ind. 
483, 38 NE 522, 40 NE 263. 

Iowa.—Sutherland v. Briggs, 182 
Towa 1170, 166 NW 477; Nolte v. Chi- 
caro, etc., R. Co., 165 Iowa 721, 147 
NW 192: Bever v. Snangler, 93 Iowa 
576, 61 NW 1072; State v. Vincent, 
24 Towa 570, 95 AmD 7538; State v. 
Shelledy. 8 Iowa 477. 

Kan.—State v. Winner, 17 Kan. 298. 

Ky.—Steele v. Logan, A. K. 
paaret 394; State v. Hayden, 1 KyL 


rere v. Vallery, ane La. Ann. 
18°. 16 S§ 745, 49 AmSR 

Md —Cnurtis v. Moore, 88. Md. 93; 
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Ins. Co., 221 Mass. 461, 109 NE 365; 
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NE 208, 5 LRA 724; Kilburn v. Ben- 
neit, 3 Metc. 199. 
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682. 146 NW 26 

Minn. cuMatthews v. Great North- 
ern R. Co., 81 Minn. 363, 84 NW 
101, 83 AmSR 383. 

Miss.—Baker v. Kelly, 41 Miss. 696, 
93 AmD 274. 

Mo.—Seibold v. Christman, 75 Mo. 
308; Reynolds v. Hanson, (A.) 199 
SW 279; Leggett v. Louisiana Pur- 
chase Exnosition Co., 157 Mo. A. 108, 
137 SW 893; Bradley v. Modern Wood- 
men of America, 146 Mo. A. 428, 124 
SW 69; Folks v. Burnett, 47 Mo. A. 
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Mont.—State v.. Dotson, 26 Mont. 
305, Be P1938. 

N. H.—Hadley v. Carter, 8 N. H. 40. 


EVIDENCE 


N. J.—Hunter v. State, 40 N. J. L. 
495. 

N. Y.—lLandon v. Preferred Acc. 
Ins. Co,, 167 N.Y. 577,\60 NE 1114; 
Seaver v. Ransom, 180 App. Div. 734, 
168 NYS 454 [att ANG Ye: 233. 
120 NE 639, 2 LRA 1187]; Matter of 
Swade, 65 App. Div. 592, 72 NYS 1030; 
Hoffman v. Hoffman, 6 App. Div. 84, 
39 NYS 494. 

Okl.—Lusk v. Phelps, 175 P 756. 

Or—State v. Farnam, 82 Or. 211, 
249, 161 P 417, AnnCasl1918A 318 
[cit Cyc]. 

Pa.—Ickes v. Ickes, 237 Pa. 582, 85 
A 885, 44 LRANS 1118; Jones v. 
Brownfield, 2,Pa. 55. 

S. C.—Kean v. Landrum, 72 S. C. 
556, 52 SE 421. 

Tenn. —Kirby v. State, 7 Yerg. 259. 

Tex.—Smith v. McElyea, 68 Tex. 70, 
3 SW 258; Stevens v. Haile, (Civ. A.) 
162 SW 1025; Scott v. Townsend, (Civ. 
A.) 159 SW 3842; Martin v. State, 44 
Tex. Cr. 538, 72 SW 386. 

» Vt.—Redding v. Redding, 69 Vt. 500, 
ae 230; Perkins v. Blood, 36 Vt. 

W. Va.—Beckwith v. Mollohan, 2 
W. Va. 477. 

Wis.—-Sullivan v. Minneapolis, etc., 
R. Co,, 167 Wis. 618,.167 NW 811; 
State v. Dickinson, 41 Wis. hap 

Eng.—Doe v. Palmer, 16 Q. 747, 
aX ECL 747,117 Reprint 1067; Sugden 
v. St. Leonards, ke Pe Ds 154; Ridley 
v. Gyde, 9 Bing. 349, 23 ECL 611, 131 
Reprint “e Rawson v. Haig h, 2 
Bing. 99, 9 ECL 499, 130 Reprink 342, 
1C & P. 77, 12 ECL 55; Smith v. 
Cramer, 1 Bing. N. Cas, 585, 27 ECL 
774, 131 Reprint 1242; Reg. ’v. Buck- 
ley, 3 'CoxiC) 6.5293 Shilling v. Acci- 
dental Death Co., 4 Jur.) NE US. 22445 
Gale v. Halfknight, 3 Stark. 56, 3 
ECL 592; Bateman v. Bailey, 5 T. R. 
612, 101 Reprint 288. 

“A man’s intention in doing an 
act is a tact admissible in any ac- 
tion which it helps to explain, to 
be proved by his words or inferred 
from his conduct.” Sallies v. John- 
son, 85 Conn. 77, 81, 81 A 974, AnnCas 
1913A 386. 

{a] “It is a well-established rulo 
that, where ‘the existence of a par- 
ticular intention in a certain person 
at a certain time is a material fact 
to be proved, evidence that he ex- 
pressed that intention at that time 
is as direct evidence of the fact as 
his own evidence would be that he 
had that intention.” Nolte v. Chicago, 
etc., R. Co., 165 Iowa 721, 725, 147 
NW 192. 

[b] Letters.—Intention may be 
shown by contemporaneous declara- 
tions in letters written under cir- 
cumstances excluding suspicion. Mu- 
tual Ll. Ins. Co. v. Hillmon, 145 U. S. 
285, 12 SCt 909, 36 L. ed. 706; Rogers 
Vis Manhattan ’L. Ins. Cos 138 Cal. 
285, 71 P 348; Thorndike v. Boston, 
1 Mete. (Mass. ) 242; Hunter v. 
State, 40 N. J. L. 495; Borah v. State, 
(Okl1.) 160 P 27. 

59. Iowa.—Mallow v. Walker, 115 
Iowa 238, 88 NW 452, 1 AmSR 158. 

Md. Adams xpress Co. v. Trego, 


385 Md 
v. Green, 16 Minn. 


Minn.—Finch 
$55. 

Or.—State v. Anderson, 10 Or. 448. 

Tex.—Lovenskoild v. Casas, (Civ. 
A.) 196 SW 629; connen v. State, 22 
oy A. 206, 2 SW 60 

g.—Hyde v. Pelee 3 B. & S. 

657, “hs ECL 657, 122 Reprint 246. 

N. B.—Basterach vy. Atkinson, 7 N. 


B..489. 
60. U. S.—Young y. Mahoning 
County, 51 Fed. 585 [rev on other 


grounds 59 L. ed. 96, 8 CCA 27]. 
Ala.—Planters, ete., Independent 

Packet Co. v. Webb. 156 Ala. 551, 46 

S 977, 16 AnnCas 529; Cowan v. State, 
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are not direct evidence of the facts asserted,®* but 
merely circumstantial evidence as to the existence of 
some relevant and material fact.®* 
a number of cases that such declarations are ad- 
mitted as part of the res geste,°* but such state- 
ment is misleading.®* 


It is asserted in 


136 Ala. 101, 34 S 193; Domingus v.. 
State,, 94 Ala. 9, 11 8 190. 

Cal.—Rice v. ‘Cunningham, 29 Cail.. 
492; Peo. v. Henderson, 28 Cal. 465;, 
Peo. v. Wyman, 15 Cal. 70. 

Ga.—Smith v. Smith, 141 Ga. 629, 
81 SE 895; Sanders v. State, 113 Ga. 
267, 38 SE 841. 

Ill.—Greenacre v. Filby, 276 Ml. 
294, 114 NE 536, AnnCasl1918A_ 234; 
Sutter v. Rose, 169 Tl. 66, 48 NE 411. 

Ind. T.—-Swofford Bros. Dry-Goods 
Co. v. Smith-McCord Dry-Goods Co., 


1 Ind. T. 314, 37 SW 103. 
Towa.—Zimmerman  v. Brannon, 
103 Iowa 144, 72 NW 439; West v. 


Beck, 95 Iowa 520, 64 NW 599. 

Md.— Montgomery County Kens- 
ington R. Co. v. Moore, 115 Md. 36, 
80 A 614, AnnCas1912C 1306; Cross 
v. Biack, 9 Gill & J. 198. 

Mass.—Com. v. Felch, 132 Mass. 
22; Kingsford v. Hood, 105 Mass. 495; 
Shrewsbury. v. Smith, 12 Cush. 177; 
Bridge v. Eggleston, 14 Mass. 245, 7 


AmD 209 
Mich.—Stockton v. Williams, 1 
88 Mo. 631. 
H. 


Dougl. 546. 

Mo.—State v. Gabriel, 

N. H.—Tenney v. Evans, 14 N. 
343, 40 AmD 194. 

N. Y.—Raymond v. Richmond, 88 
N. Y. 671; Angermiller v. Ewald. 133 
App. Div. 691, 118 NYS 195; Mautner 
v. Brody, 120 NYS 734. 

Oh.—Haywood v. Foster, 16 Oh. 88. 

Or.—State v. Ching Ling. 16 Or. 
419, 18 P 844. 

Pa.—Cullmans v. Lindsay, 114 Pa. 
166, 6 A 332; Allen v. McMasters, 3 
Watts 181. 

Tenn.—Irvine v. State, 104 Tenn. 

20 Tex. 


132, 56 SW 845. 

Tex.—Rector v. Hudson, 

234; Clements v. Maury, 50 Tex. Civ. 
A. 158, 110 SW 185; Young v. State, 
41 Tex. Cr. 442, 55 SW 3381. 

Va.—North British, etc., Ins., Co. 
v. Nidiffer, 112 Va. 591, 72 SH’ 130, 
AnnCasl916A_ 464. 

61. Ala.—Fitzpatrick v. Brigman, 
130 Ala. 450, 30 S 500. 

Ill.— Dodge v. Thomas, 266 Ill. 76, 
107 NE 261, AnnCas1915C 1097. ; 

Mich.—Germain v. Central Lumber 
Co., 116 Mich. 245, 74 NW 644. 

N. Y.—Gick v. ‘Stumpf, 204 N.Y. 
413, 97 NE 865 [rev 134 App. Div. 
910, 118 NYS 1108]; Phillips v. Hig- 
gins, 7 Lans. 314 {aff 55 N, Yu. 663. 
mem]; Pheenix Mills v. Miller, 4 
NYSt 787. 

Vt.—Patterson v. Smith, 73 Vt. 360, 
50 A 1106. 

62. Rutherford v. Dyer, 146 Ala. 
665, 40 S 974; Dilley v. Love, 61 Md. 
608; Lewis v. McDonald, 83 Nebr. 
694, 120 NW 207. See generally supra 


262. 

63. Dilley v. Love, 61 Md. 603; 
Lewis v. McDonald, 83 Nebr. 694, 120 
NW 207. 

64. U.S.—Doyle v. Clark, 7 F. Cas. 
No. 4,053, 1 Flipp. 536, 8 Reporter 163. 

Cal.— Jenkin v. Pacific Mut. L. Ins. 
Co;, el Call 21.63) 2) 80. revlemye 
Craig, 125. Cal. 10%; 67_P. 791. 

Ill.— Chicago, ete., R. Co. v. Chan- 
cellor, 165 Ill. 438, 46 NE 269; Sie- 
bert v. Peo., 143 Ill. 571, 32 NE 431. 

Me.—Church v. Rowell, 49 Me. 367; 
seem v. Canton, 5 Me. 266, 17 AmD 


Mass.—Wright v. Boston, 126 Mass. 
161; Salem v. Lynn, 13 Mete. 544;. 
Kilburn v. Bennett, 3 Metce, 199. 

Miss.—Baker v. Kelly, 41 Miss. 
696, 93 AmD 274. 

Mo:—State v. Punshon, 133 Mo. 44, 
34 SW 25: eke v. Fitzgerald, 130 Mo. 
au 32 SW 1113. 
Re J.—Hunter v. State, 40 N. J. L. 

Oh.—Lake Shore, etc., R. Co. v. Her- 
rick, 49 Oh. St. 25. 29 NE 1052. 

65. In re Olmsted, 122 Cal. 224, 54 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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[§ 298] (b) Applications of Rule. Declarations 
evineing a particular intent or intention are relevant 
im very many connections when the legal effect of an 
act or the animus with which it is done is to be deter- 
mined ;°* for example, to establish the intention with 
which goods,®? money,®* or negotiable instruments®® 
or with which goods,?° 
instruments,’ or money’? were delivered to another; 
to show on whose account money was delivered’* or 
received ;"* to show purpose in taking possession of 


were received, 


either real or personal property, 


qualify the act;7> to show intention as bearing on 
the abandonment of the ownership of property,7 
the making of a gift?’ or advancement,’® or the 
delivery of a deed;’® or to show intention of a hus- 
band to desert his wife and family.®® 


P 745; McDonald v. McDonald. 86 Mo. 
A. 122; Smith v. McElyea, 68 Tex. 70, 
3 SW 258. 


ate geste rule see infra §§ 535- 


559. 
Higoe: D. C.—Tuohy v. Trail, 19 App. 
Ind.—Fossion v. Landry, 123 Ind. 
136, 24 NE 96. 
Towa.—State v. Cross, 68 Iowa 180, 
eed 62; State v. Shelledy, 8 Iowa 


Md.—Baltimore, etc., R. Co. v. -tate, 
SIM. 3.71,-32-A4. 201, 

Minn.—Mathews v. Great Northern 
R. Co., 81 Minn. 363, 84 NW 101, 83 
AmSR 383. 

Oh.—Lake Shore, etc., R. Co. v. 
Herrick, 49 Oh. St. 25, 29 NE 1052. 

Tex.—Stevens v. Haile, (Civ. A.) 
162 SW 1025. 

[a] Diustrations.—(1) In an ac- 
tion by a daughter against the ad- 
ainistrator of her deceased father, to 
recover for services rendered him 
while living with him after she at- 
tained her majority, where it is shown 
that meritorious services were ren- 
dered, declarations of the decedent of 
his purpose and intention to provide 
for his daughter, and to save her froin 
want, and of his great desire to keep 
‘ther with him, afford proof which is 
proper to be submitted to the jury 
for their consideration. Tuohy v. 
Trail, 19.App:*'Cas.” ¢D. C.)- 792. (2) 
Where one of the parties claimed un- 
der a purported deed which stated 
in the habendum clause, ‘delivery 
hereof not.to occur until my _ death,” 
evidence was admissible by the 
scrivener that the grantor said he did 
not wish to make a will, but pro- 
ferred to convey by deed in such a 
way that he could retain control of 
‘the property during his life-time, and 
did not say anything about delivery 
of the deed. Stevens v. Haile, (Tex. 
Civ. A.) 162 SW 1025. (3) A person’s 
declarations that he intended to take 
a train are competent to prove that 
fact. Baltimore, etc., R. Co. v. State, 
81 Md. 371, 32 A 201; Mathews v. 
Great Northern R. Co., 81 Minn. 363, 
84 NW 101, 88 AmSR 383; Lake Shore, 
etc., R. Co. v. Herrick, 49 Oh. St. 
25, 29 NE 1052. But compare Chi- 
cago, etc., R. Co. v. Chancellor, 165 
Tll. 438, 46 NE 269 (where such dec- 
larations were excluded as not part 
of the res geste). 

Ree rad waaltLemone v. Wentworth, 76 


e. a 
68. Dillard v. Scruggs, 36 Ala. 670; 
Medley v. Peo., 49 Ill. A. 218. 

69. State v. Blackburn, 273 Mo. 
469, 201 SW 96; Higby v. New York, 
ete., R..Co., 16 N. Y¥. Super. 497, 7 
AbbPr 259. 

70. ‘U. S.—Miller v. Clark, 40 Fed. 
15 [app dism 138 U. S. 223, 11 SCt 
300, 34 L. ed. 966]. 

Ala.—Williams v. State. 147 Ala. 
10, 41 S 992; Sanders v. Knox, 57 Ala. 
80; Bragg v. Massie, 38 Ala. 89, 79 
AmD 82; Jennings v. Blocker, 25 Ala. 
415; Hale v. Stone, 14 Ala. 803; Rem- 
bert v. Brown, 14 Ala. 360. 

Ga.—Myers v. Bernstein, 102 Ga. 
579, 27 SE 681. ' 
Md.—Tuck v. Bowie, 1 Md 87. 


EVIDENCE 


written 


[§ 299] (c) 


or otherwise to 


Evidence of 


Mass.—Milford 16 
Mass. 108. 
N. H.—Hall v. Young, 37 N. H. 134. 


v. Bellingham, 


N. Y.—Kelly v. Forty-Second St., 
ie R. Co., 48 App. Div. 627, 62 NYS 
te C.—Evans v. Howell, 84 N. C. 


Or.—Smith v. National Surety Co., 
149 P 1040, 1041 [cit Cyc]. 
ay C.—Hatton v. Banks, 10 S. C. L. 

Tex.—Herd v. State, 50 Tex. Cr. 600, 
99 SW 1119. 

Wis.—Wambold v. Vick, 50 Wis. 
456, 7 NW 488. 

[a] Where there is no change of 
possession, the statements may show 
the changed character of a subse- 
quent holding. Jones v. Chenault, 124 
Ala. 619, 27 S 515, 82 AmSR 211; Clark 
Vv. Rush, 19-Cal. 393. 

71. Ala.—Guntersville Bank  v. 
Webb, 108 Ala. 132, 19 S$ 14. 

Cal.—Sprague v. Walton, 145 Cal. 
228, 78 P 645. 

D. C.—Dawson v. Waggaman, 23 
App. 428. 

pMlaseroAkens v. Demond, 103 Mass. 


N. Y.—Johnson vy. Cole, 178 N. Y. 
364, 70 NIX 873; Bouck v. Gleason, 6 
NYSt 382. 
oa idhem ‘v. Broom, 28 Oh. St. 

Vt.—Lawrence v. Graves, 60 Vt. 
657, 15 A 342, 

fa] Bank books and stock cer- 
tificates.— Hagar v. Norton, 188 Mass. 
47, 73 NE 1078. 

72. Ala.—Hart v. Freeman, 42 Ala. 
567. 

Fla.—Hood v. French, 37 Fla. 117, 
19 S 165. 

Ill._—Thorp v. Goewey, 85 Ill. 611; 
Richerson v. Sternburg, 65 Ill. 272; 
Rigg v. Cook, 9 Ill. 336, 46 AmD 462. 

Iowa.—West v. Beck, ‘95 Iowa 520, 
64 NW 599. 

Ky.—Tabor v. Hardin, 9 KyL 491. 

Mass.—Gay v. Gay, 5 Allen 157. 

Minn.—Shelley v. Lash, 14 Minn. 
498. 

N. H.—Carter v. Beals, 44 N. H. 
408; Hall v. Young, 37 N. H. 134. 

N. Y.—Kelly v. Campbell, 2 Abb. 
Dec. 492, 1 Keyes 29; Holcomb: v. 
Campbell, 42 Hun 398, 4 NYSt 799, 
25 NYWklyDig 265 [aff 118 N. Y. 
46, 22 NE 1107]. 

N. C.—Harper v. Dail, 92 N. C. 394. 

Pa.—In re Mueller, 159 Pa. 590, 28 
Ato L 

S. C.—Greer v. Latimer, 47 S. C. 
176, 25 SE 136. 

Tenn.—Planters’ Bank v. Massey, 2 
Heisk. 360. 

Vt.—Barber v. Bennett, 58 Vt. 476, 
4 A 231, 56 AmR 565. 

[a] This rule has been applied to: 
(1) A statement accompanying a 
payment of rent. Rigg v. Cook, 9 Ill. 
336. 46 AmD 462. (2) A statement of 
a father in paying his son’s debts 
showing an intention to make an 
advance. West v. Beck, 95 Iowa 520, 
64 NW 599. (3) A statement explana- 
tory of a deposit in bank. Scott v. 
Berkshire County Sav. Bank. 140 
Mass. 157, 2 NE 925; Lee v. Kennedy, 
25 Misc. 140, 54 NYS 156. 
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declarations by an insured when he left home, of the 
purpose of his trip, and when he would return, is 
admissible as bearing on the presumption of death 
arising from absence;*! and declarations of either 
grantor or grantee as to matters. within the scope 
of an alleged design to defraud ereditors of the 
grantor are admissible.®? 


Time of Declaration. A declara- 


tion of intent or intention is not necessarily admissi- 
ble because made contemporaneously with relevant 
acts; existence of the particular mental state at that 
time must itself be a relevant fact. 
hand, no requirement exists that the making of a 
declaration indicating intent or intention should be 
contemporaneous with the time when its existence is 
relevant, but the test is logic rather than time,*4 


On the other 


[b] Payments.—(1) In order to 
constitute a portion of a transaction 
of payment the statement must have 
been made during ‘that transaction. 
Tabor v. Hardin, 9 KyL 491; Creer 
v. Latimer, 47 S. C. 176, 25 SE 136. 
(2) It may then determine what the 
application of a payment shall be. 
Gay v. Gay, 5 Allen (Mass.) 157; 
Blood v. Rideout, 13 Mete. (Mass.) 
237; Shelley v. Lash, 14 Minn. 498. 
(3) Where declarations regarding 
the application of payments are made 
to an alleged agent, they must be 
shown to have been communicated 
to the principal, unless an adequate 
agency is shown to make notice to 
the agent notice to the principal. 
Slevin v. Wallace, 64 Hun 288, 19 
NYS 87 [aff 144 N. Y. 635 mem, 39 
NE 494]; Woodstock Bank v. Clark, 
25 Vt. 308. (4) A declaration regard- 
ing the object of a payment is not 
rendered competent merely because 
contemporaneous. It must also be 
relevant to some issue raised in the 
case. Mueller’s Estate, 159 Pa. 590, 
28 A 491. (5) It has been held, how- 
ever, that such statements are evi- 
dence of what they assert and that 
what a creditor said, either verbally 
or in writing, at the time of payment 
of an account, as to who paid the 
same, is admissible as a part of the 
res geste. Harrison v. Harrison, 9 
Ala. 73. (6) Declarations are also 
competent to negative the fact of 
payment. Kelly v. Forty-Second St., 
oh R. Co., 48 App. Div. 627, 62 NYS 
ou. 

73. Carter v. Beals, 44 N. H. 408; 
hee v. Kennedy, 25 Misc. 140, 54 NYS 

74. Hall v. Young, 37 N. H. 134. 

75. Rowley v. Hughes, 40 Ill. 316; 
Renshaw v. Degnan, 128 Iowa 722, 
105 NW 209; Stephens v. McCloy, 36 
Iowa 659; Grim v. Bonnell, 78 Pa. 
152; Bennett v. Hethington, 16 Serg. 
& R. (Pa.) 193; Allen v. Seyfried, 43 
Wis. 414. 

[a] This rule has been applied to: 
(1) Declarations showing under what 
right property is claimed. Resch v. 
Senn, 28 Wis. 286. (2) Declarations 
at the time of an entry on land tend- 
ing to show adverse possession. 
Hood v. Hood, 2 Grant (Pa.) 229; Miles 
v. Miles, 8 Watts & S. (Pa.) 135. (3) 
Declarations tending to show inten- 
tion in an action for forcible entry 
and detainer. Rowley v. Hughes, 40 
Tll. 316; Hardisty v. Glenn, 32 Ill. 62; 
Stephens v. McCloy, 36 Iowa 659, 


76. See Abandonment § 18. 
77. See Gifts [20 Cyc 1222, 1247]. 
78. Bland v. Beasley, 138 Ga. 712, 


76 SE 50; Dodge v. Thomas, 266 Ill. 
76, 107 NE 261, AnnCas1915C 1097. 

79. Napier v. Elliott, 146 Ala. 213, 
40°S5 752, tao eAumsSie ae 

80. Moore v. Fingar, 138 App. Div. 
929, 122 NYS 851 (letter). 

81. Bradley v. Modern Woodmen 
of America, 146 Mo. A. 428, 124 SW 
69. See also Death § 14. 

82. See Fraudulent Conveyances 
[20 Cyc 768, 779]. 

83. Brand v. Abbott, 42 Ala. 499; 
Hialey v. Hialey, 157 Mich. 45, 121 
NW 465. 

84. See infra notes. 85-88. 
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and within limits prescribed by the rules as to 
remoteness,®® prior,8® or subsequent,®? as well as 
accompanying,**® statements are competent. 


EVIDENCE 


[§ 300] (d) Declarations Favorable to Declar- 
ant. If a declaration of intent or intention is rele- 
vant, the declarant is entitled to the benefit of it, | ity.°® 
even though it be in his favor.®® [§ 303] (b) 


[§ 301) 


[$§ 302] Knowledge—(a) 


(9) 


Person Whose Knowledge Is Relevant.*+ 
tence®? or absence®® of knowledge may be shown by 


85. Greenacre v. Filby, 276 Ill. 
294, 114 NE 536, AnnCasl1918A 234; 
Thistlewaite v. Thistlewaite, 132 Ind. 
355, 31 NE 946; McKinnon v. Meston, 
104 Mich. 642, 62 NW 1014. See gen- 
erally supra g 90. 

86. Ala.—Harris v. State, 96 Ala. 
an 11 S 255; Martin v. State, 77 Ala. 
“D. C.—U. S. v. Nardello, 15 D. C. 

3 

Ill._—Greenacre v. Filby, 276 I11. 
294, 114 NE 536, AnnCas1918A 234; 
Dodge v. Thomas, 266 Ill. 76, 107 NE 
261,° AnnCas1915C 1097; Neice v. 
Chicago, etcn he Co, 165 Ill, A. 627 
katt 254 Ill. 595, 98 NE 989, 41 LRANS 


]. 

Ky.—State v. Hayden, 1 Kyl 71. 
N. Y.—Tuttle v. Peo., 36 N. Y. 4381. 
Tenn.—Garber v. State, 4 Coldw. 
1 


Tex.—Merritt v. State, 39 Tex. Cr. 
70, 45 SW 21; Williams v. State, 4 
Tex. A. 5. 

Wenn eres v. Dickinson, 41 Wis. 
87. Ala.— Woodmen of the World 
v. Wright, 7 Ala. A. 255, 60 S 1006. 

Ill.— Dodge v. Thomas, 266 Ili. 76, 
107 NE 261, AnnCas1915C 1097. 

N. Y.—P. Cox Shoe Mfg. Co. v. 
63 App, Div. 517,. 71 NYS 


68~— Tex. 

Eng.—Bell Wee MOCNOreill,  1a.uy Liao 
P. & D. 148. 

{a] Mlustration.—The fact that 
insured after having shot himself 
made declarations showing hope or 
desire to recover was relevant, on 
the question whether the shooting 
was intentional or accidental. Wood- 
men of the World v. Wright, 7 Ala. 
A. 255, 60 S 1006. 

[b] Continuance of intent.—(1) 
Declarations subsequent to an event 
are competent to show that the hap- 
pening of such event has not had 
the effect to change the intent or in- 
tention. Towne v. Towne, 191 Ill. 478, 
61 NE 426; Bell v. Fothergill, L. R. 
2P. & D. 148. (2) Such a declaration 
might not, however, control the effect 
of unequivocal conduct. Beil  v. 
Fothergill, supra. 

{c] Oral declarations of a de- 
cedent made subsequent to a gift, 
and inconsistent therewith, are not 
generally competent to prove fraud 
or undue influence. Gick v. Stumpf, 
204 N. Y. 413, 97 NE 865 [rev 134 
App. Div. 910, 118 NYS 1108] 


Gorsline, 
619. 

Tex.—Smith v. McElyea, 
70, 3 SW 258. 


88. Koller v. State, 36 Tex. Cr. 
496, 38 SW 44. 
€9. Wilson v. State, 33 Ark. 557, 


34 AmR 52; Martin v. Ince, (Tex. Civ. 
A.) 148 SW 1178; State v. Abbott, 8 
W. Va. 741. 

90. U. S.—The San Rafael, 141 
Fed. 270, 72 CCA 3888 [rev 134 Fed. 
749 (certiorari den 200 U. S. 619, 
26 “SCt 756, 50 lu. ed.”623)1. 

Colo.—Central Trust Co. v. 
35 Colo. 93, 83 P 1064. 

Ga.—Evans v. Lipscomb, 31 Ga, 71. 

Ill.—-Riggs v. Powell, 142 Ill. 453, 
32 NE 482 [aff 46 Ill. A. 751]. 

Iowa.—In re Bremer, 151 Iowa 449, 
131 NW 667. 

Mass.—Polvere v. Hugh Nawn Con- 
tracting Co., 215 Mass. 199, 102 NE 

4 


Culver, 


N. Y.—Moore v. Fingar, 138 App. 


(e) Death of Declarant. 
relevant declaration is not rendered incompetent by 
reason of the fact that the declarant is dead.?° 


An otherwise 


Statements by 
The exis- 


Div. 929, 122 NYS 851; Howell v. 
Taylor, 11 Hun 214. 

Okl.—Borah vy. State, 160 P 27. 

91. Mental ate A deaucglai 
supra § 288, infra § 3 

S257 Ur gee PR ndeighia, ELC Ly: 
Co. v. Stimpson, 14 Pet. 448, 10 L. 
ed. 535; Weiss v. Haight, etc., Co., 
148 Fed. 399; McKnight v. U. S., 130 
Fed. 659, 65 CCA 87; Slavens v. Nor- 
thern Pac. R. Co., 97 Fed. 255, 28 CCA 
151; Gibbs v. Johnson, 10 F. Cas. No. 
5,884; Tobin v. Walkinshaw, 23 F. 
Cas. No. 14,070, McAll. 186. 

Ala.—Carter v. Fulgham, 134 Ala. 
238, 32 S 684; Jones v. State, 103 Ala. 
1, 15 S 891; Louisville, ete., R. Co. v. 
Mothershed, 97 Ala. 261, 12 S 714; 
Bell v. Troy, 35 Ala. 184. 

Cal.—Elledge v. National City, etc., 
Bs Co., 100 Cal. 282, 34 P 720, 38 AmSR 

Conn.—Jordan _ v. 


67 
Conn. 473, 35 A 521. 

Ga.—Sanders v: State, 113 Ga. 267, 
38 SE 841; Jones v. State, 63 Ga. 395; 
Tumlin v. Crawford, 61 Ga. 128. 
ge ee v. Ginther, 80 Ky. 
399. ‘ 

Me.—Robinson vy. Sweet, 3 Me. 316. 

Mass.—Roberts v. Spencer, 123 
Rese: 397; Com. v. Roberts, 108 Mass. 

Nebr.—Seyfer v. Otoe County, 66 
Nebr. 566, 92 NW 756. 

N. Y.—Swift v. Massachusetts Mut. 
L. Ins. Co., 68 N. Y. 186, 20 AmR 522; 
Chapman vy. Erie R. Co., 5b Nw -Y. 
579; Merrill v. Grinnell, 30 N. Y. 594; 
Lake Shore, etc., Southern R. Co. v. 
Erie County, 2 NYSt 317. 

Oh,.—Baird v. Howard, 51 Oh. St. 
57, 86 NE 732, 46 AmSR 550, 22 LRA 
846; Corbett v. State, 5 Oh. Cir. Ct. 
155; 310h. Cire Deer 79? 

Pa.—Kreiter v. Bomberger, 82 Pa. 
59, yee AmR 750. 

Snell v. Hill, 89 Tenn. 

584, “15 SW 25 
ioe enae Cotton Oil Co. v. 
Goode, (Civ. A.) 171 SW 284; Rod- 
riguez v. Esinosa, 
€69; Cortez: v. State, 
375, 66 SW 453; ae v. State, 40 Tex. 

Cr. 556, 51 SW 2 

Vt—sState v. br adees 70 Vt. 288, 40 
A 836; Foster v. Dickerson, 64 "Vt. 
233, 24 A 253. 

Va.—Union Cent.) suweins! BCosev. 
Pollard, 94 Va. 146, 26 SE 421, 64 
AmSR 715, 36 LRA 271 

Wash.-——Olson v. Seldovia Salmon 
Co., 88 Wash. 225, 152 P 1088. 

Wis.—MecGowan v. Supreme Ct. I. 
O. F., 104 Wis. 173, 80 NW 603. 

Eng. —Thomas v. Connell, 4 M. & 
Ww. 267, 150 Reprint 1429. 

93. Taylor v. Crowninshield, 5 NY 
LegObs 209. 


see 


Patterson, 


94. Kidd v. American Pill, etce., 
Co., 91 Iowa 261, 59 NW 41. 
95. Silvey v. Tift, 123 Ga. 804, 


51 SE 748, 1 LRANS 386; Armitage v. 
Snowden, 41 Md. 119; Horine v. Luria, 
49 Pa; Super. Lae 

96. See supra § 90. 

97. State v. Grote, 109 Mo. 345, 19 
SW 93; State v. Bstis, 70 Mo. 42 as 
State v. Jones, 50 N. H. 369, 9 AmR 
242; Darling v. Klock, 165 N. Y. 623, 
59 NE 1121; Titus v. Gage, 70 Vt. 18, 
39 A 246. 

98. U.S.—St. Louis, etc., R. Co. v. 
Greenthal, 77 Fed. 150, 23 CCA 100; 
Emma Silver Min.’:Co. vi Park, 38 F. 


Knowledge Is Relevant. 
edge of a particular fact is relevant,®’ it may be 
shown that an unsworn statement of another person 
as to its existence was brought to his attention®® in 
the same way that any other. relevant statement may 
be shown to have been made to him.®? 


[§§ 299-303 


declarations of the person whose knowledge is of 
importance, even though such declarations were 
made a considerable time before 
time involved in the inquiry, provided there is not 
such an element of remoteness as destroys material- 


or after®® the 


Statements to Person Whose 
Where a person’s knowl- 


It is accord- 


Cas. No, 4,467, 14 Blatchf. 411. 
Ala.—Weller v. Camp, 169 Ala. 275, 
52 S 929, 28 LRANS 1106; Pace v. 
Louisville, ete, R. Co., 166 Ala. 519, 
52 S 52; Naugher v. State, 116 Ala. 
463, 23 S 26; Abbett v. Page, 92 Ala. 
571, 9 S 332; Jones v. Hatchett, 14 
Ala. 743. ; 
Piecewise ah rie v. Wilson, 12 Cal. 
Colo.—Denver, etc., Rapid Transit 
Co. v. Dwyer, 20 Colo. 132, 36 P 1106. 
Conn.—Salmon vy. Richardson, 30 
Conn.. °360,. 79 AmD «255; ° Ely “Vv, 
Tweedy, 18 Conn. 458. 
Ga.—Chattanooga, ete, R. Co. v. 
Clowais, 90 Ga. 258,17 SE’ 88; Black v. 
Thornton, 31 Ga. 641. 
Ill.-—Allen v. Millison, 72 Ill. 201; 
St. Louis, etc., R. Co. v. Dalby, 19 Il]. 


353% 
Ind.—Pape v. Hartwig, 23 Ind. A. 
soa, 55 NE 271. 


y.—Com. v. Reffitt, is? Ky. 307, 

“ae Sw 48, 42 LRANS 32 

aye Walker v. Thomrcon, 61 Me. 

347. 

Mass.—Beach v. Bemis, 107 Mass. 

498; Stiles v. Allen, 5 Allen 320. 
Mich.—Dyer v. People’s Ice Co., 188 

Mich. 203, 154 NW 135; Sleight v. 

Henning, 12 Mich. 371. 

Minn.—Riggs v. Thorpe, 67 Minn. 

217, 69 NW 891. 

Mo.—State v. Loehr, 93 Mo. 103, 5 
SW 696; Conover v. Berdine, 69 Mo. 
125, 33 AmR 496. 

oo H.—Sumner v. Dalton, 58 N. H. 
Ds 
IND Ye 

27 NE 262; Cassidy Vv. Uhlmann, 54 

App. Div. 205, 66 NYS 670 [aff 170 

Nig W505; 63 NE 554]; Seckel v. 

Frauenthal, 22 IN. Y. Super. 350 base 

ods Nway. 166; 4 Transcr. A, 116]; 

Goodrich v. Peo., 3 Park. Cr. 622 [aft 

LONI 74) 


teens ace v. Jones, 60 Pa. 
Tex.—International, etc, R. Co. v. 


Boykin, 99 Tex, 259, 89 SW 639; Chi- 
cago, etc., R. Co. v. Cain, 37-Tex. Civ: 
A. 531, 84 SW 682; Hornberger v. 
Giddings, 31 Tex. Civ. A. 283, 71 SW 
989; Rodriguez v. Espinosa, (Civ. A.) 
25 SW 669; Mexican Nat. R. Co. v. 
Beyeette, 7 Tex. Civ. A. 169, 24 SW 

Vt.—Foster v. Dickerson, 64 Vt. 
233. 24 A 253. 

Wis.—Cadden v. American Steel 
Barge Co., 88 Wis. 409. 60 NW 800 

[a] Illustration—In an action for 
injuries caused by a runaway horse, 
testimony of the driver that, prior to 
taking charge of the horse, he had 
heard of his running away was ad- 
missible as tending to show notice 
of the animal’s vicious character. 
Dyer v. People’s Ice Co., er) Mich. 
2038. 154 NW 1835. 

(b] Official telegraphic reports of 
conductors and train despatchers as 
to the reckless running of an engi- 
neer are not hearsay evidence. - Mexi-° 
can Naty Ra Cowes yet te Tex: 
Civ. A. 169, 24 SW 520. 
does Ala. ‘Parsons v. Boyd, 20 Ala. 
prs ah goa v. Thompson, 61 Me. 

Mass.—Boston Woven Hose, 


etc., 
Co. v. Kendall; 178 Mass. 232, ; 


59 NE 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 303-304] 


ingly permissible to show direct and specific state- 
ments, such as advice,! information,? instructions,? 
notices,* representations,® or threats. The evidence 
offered must in all cases have a logical tendency to 
establish the fact of knowledge,’ but, provided the 
time is not too remote, statements made to a person 


EVIDENCE 


[§ 304] (c) 


ety,° 


whose knowledge is relevant may be shown, although 


657, 51 LRA 781; Simmons v. New 
Bedford, etc., Steamboat Co., 97 Mass. 
361, 93 AmD 99. 


Mich.—Robinson v. Worden, 33 
Mich. 316. 
Mo.—St. Louis Nat. Bank v. Ross, 


9 Mo. A. 399. 

N. Y.—New York v. Exchange F. 
Ins. Co., 3 Abb. Dec. 261, 3 Keyes 436, 
3 Transer. A. 206, 34 HowPr 103. 

Pa.—Wissler v. Hershey, 23 Pa. 333. 

Ss. C.—Girardeau v. Southern Ex- 
press Co., 48 S. C. 421, 26 SE 711. A) 
30 SW 492. 

1. Fisher v. State, 77 Ind. 42; 


Tex.—-Davis v. Van Wie, (Civ. 
Tobin v. Shaw, 45 Me. 331, 71 AmD 


547. 
2. U. S.—Norwich, etc., Transp. 
Co. v. Flint, 13 Wall. 3, 20 L. ed. 556 


{aff 9 F. Cas. No. 4,874, 7 Blatehf. 
536]; Farnsworth v. Nevada Co., 102 
Fed. 578, 42 CCA 509. 

Ala.—Inman v. Schloss, 122 Ala. 
461, 25 S 739; Sanford v. Howard, 29 
Ala. 684, 68 AmD 101; Edy v. McCoy, 
20 Ala, 403. 

Cal. — Williams v. Casebeer, 126 
Cal. 77, 58 P 880; Smith v. Whittier, 
95 Cal. 279, 30 P 529; Peo. v. Shea, 8 
*Cal. 538: 

Conn.—Phelps v. Foot, 1 Conn. 387. 

Fla.—Jones v. Townsend, 21 Fila. 
431, 58 AmR 676. 

Ga.—oO’Connell v. PAS A ae Ga. 296; 
Parsons v. State, 43 Ga. 1 


cate .—Merwin v. pens 81 Til. 
Ind.—Jones v. State, 71 Ind. 66; 


Knowlton v. Clark, 25 Ind. 395. 
Iowa.—State v. Gainor, 84 Lowa 209, 
60 NW 947; Van Tuyl v. Quinton, 45 
Iowa 459. 
agile hint v. Earnest, 56 Kan. 31, 
42)P 359: 


Ky.—Werner v. Com., 80 Ky. 387; 
Johnson v. Com., 61 SW "1005, 32 Kyl 
1885; Louisville, etc., Packet Co. v. 
Samuels, 59 SW 3, 29" KyL 979; Com. 

v. Stout, 14 KyL 576; Kearnes v. Cald- 
Sait: 7 KyL 450. 

La.—State v. West, 43 La. Ann. 
1006, 10 S 364; Sanders v. Huey, 4 La. 
Ann. 518. 

Me.—Thompson v. Thompson, 79 
Me. 286, 9 A 888. 

Mass.—Mange v. Holmes, 7 Allen 
136; Com. v. Moulton, 4 Gray 39; 
Bacon v. Towne, 4 Cush. 217: Robin- 
son v. Wadsworth, 8 Metc. 67. 

Mich.—Peo. v. Palmer, 105 Mich. 
568, 68 NW 656; Gordon v. Grand 
Rapids, ete., R. Co., 103 Mich. 379, 61 
SANE 549; McCreery v. Green, 38 Mich. 
1 

Miss.—Penn v. State, 62 Miss. 450. 

Mo.—Spohn v. Missouri Pac. R. 
Co., 122 Mo. 1, 26 SW 663; Alexander 
v. Harrison, 38 Mo. 258, 90 AmD 481. 
ier H.—Carter v. Beals, 44 N. H. 


N. Y.—Stokes v. Peo., 53 _N. Y. 164, 
18 AmR 492; McNair v. U. S._Na- 
tional L. Ins. Co., 13 are is Rob- 
bins v. Richardson, 15 ‘Super. 
248; Peo. v. De Graff, 6 Neyst 412, 5 
N. Y. Cr. 561. 
ant C.—Green v. Cawthorn, 15 N, C. 
4 

Oh.—Lake Shore, etc., R. Co. v. 
Herrick, 49 Oh. St. 25, 25 NE 1052. 

Pa.— Pe rry v. Jensen, 1A2= Pa, 25, 
21 A 866, 12 ASIN 39 
na C.—Parris v. reine: 81"Ss Cli. 

Ss. D.—State v. Mulch, 17 8S. D. 321, 
96 NW 101 

Tex. Ser v. State, 34 Tex. Cr. 
483, 31 SW 382; Miller v. State, 32 
Tex. Cr, 319) *20 Sw 1103. 

Vt.—Miller v. Wood, 44 Vt. 378. 

Va.—O’Boyle v. Com., 100 Va. 785, 
40 SE 121. 

Wis.—Hall v. Stevens, 89 Wis. 447, 


62 NW 81; Hemmingway v. Chicago, 
ete., R. Co., 72 Wis. 42, 37 NW 804, 7 
AmSR 823; Tuckwood v. Hanthorn, 67 
Wis. 326, 30 NW 705._ 

Eng.—In re Metropolitan Coal Con- 
sumers’ Assoc., [1892] 3 Ch. 1. 
AS B.—Deveber v. Roop, 16 N. B. 

fa] Replies to inquiries may be 
relevant on the question as to whether 
suitable search has been made for 
a witness or the original of a docu- 
ment. Sanborn v. Cunningham, (Cal.) 
83 P 894 


ek Ala.—Ward v. Winston, 20 Ala. 
ae 
Meg Re v. Ferguson, 4 Fla. 
Ga. —Columbus, ae ee v. Ken- 


nedy, 78 Ga. 646, 3 SE BG 

Ill.—Nelson v. Smith, He “Til. 495. 

Towa.—wWelch v. Spies, 103 Iowa 
389, 72 NW 548. 

Mass.—Corcoran v. Batchelder, 147 
Mass. 541, 18 NE 420. 

Mich.-—Bellows v. Crane Lumber 
Co., 129 Mich. 560, 89 NW 367; Ribble 
v. Starrat, 79 Mich. 204, 44 NW 594. 

Miss.—McCleary v. Anthony, 54 
Miss. 768. 
eee I.—Anthony v. Wheatons, 7 R. I. 

Tex.—Gulf, etc., R. Co. v. Duvall, 
12 Tex. Civ. A. 348, 35 SW_ 699. 

4 Ala. —Louisville, etc. jone Conv. 
Hall, 87 Ala. 708, 6 s 277, 18 AmSR 
84, 4 LRA 710; Black Vi Hightower, 
30 Ala. 317; Stringfellow v. Mariott, 
1 Ala. 573. 

Ark.—Blagg v. Hunter, 15 Ark. 246. 

Cal.—Smith v. Whittier, 95 Cal. 279, 
30 P 529; Malone v. Hawley, 46 Cal. 
409; McKinney v. Smith, 21 Cal. 374. 

Colo.—Denver, etc., Rapid Transit 
Co. v. Dwyer, 20 Colo. 132, 36 P 1106. 

Ga.—Kuglar v. Garner, 74 Ga. 765. 

I.a.—Benton v. Roberts, 1 Rob. 101; 
Grayson v. Wooldridge, 2 La. 94. 

Me.—Palmer v. Penobscot Lumber- 
ing Assoc., 90 Me. 193, 38 A 108. 

Mass.—Brady Vv. Norcross, 174 
Mass. 442, 54 NE 874; Kilburn v. Ben- 
nett, 3 Mete. 199. 

Or.—Ladd v. Hawkes, 41 Or. 247, 
68 P 422. 

5. Tll—Black v. Wabash, etc., R. 
Go., 111 Ill. 351, 33 AmR 628. 

Towa. —Hannawalt v. U. S. Equit- 
able L. Assur. Soc., 102 Iowa 1567, 
72 NW 284. 

Me.—Shaw v. Emery, 42 Me. 59. 

Md.—Frederick Cent. Bank v. Cope- 
lard, 18 Md. 305, 81 AmD 597. 

Mass.—Baxter v. Abbott, 7 Gray 71. 

N. H.—Whitehouse v. Hansom, 42 


N. H. : 
N. Y.—Higby v. New York, etc., R. 
Co., 15 N. Y. Super. 497, 7 AbbPr 
ee Jones v. Jones, 6 NYSt 736. 
C.—Ware v. Nesbit, 94 N. C. 664. 
Pa. —Wanner v. Landis, 13h Pas 161, 
20 A 950; Detwiller v. Graham, 17 
Phila. 300. 
Tenn.—Mitchell v. Planters’ Bank, 
8 Humphr. 216. 
Tex.—Austin, etc., R. Co. v. Duty, 
Son A.) 28 SW 463. 
U. S.—Alexander v. U. S., 138 
We Ss. 3538, 11 SCt 350, 35 L. ed. 954, 
Ga.—Cox v. State, 64 Ga. 374, 37 


AmR 176. 


Ind.—Wood v. State, 92 Ind. 269. 
Ky.—Sparks v. Com., 89 Ky. 644, 20 
PAN 167; Rapp v. Com., 14° B. Mon. 


Ne: —State v. Reed; 62 Me. 129. 

Mass.—Com. v. Wilson, 1 Gray 337. 

Miss.—Gibson v. State, 16 S 298. 

Mo.—State v.. Evans, 65 Mo. 574; 
State v. Sloan, 47 Mo. 604. 

Tex.—Gerick v. State, (Cr.) 45 SW 
717: Levy v. State, 28 Tex. A. 208, 
12 SW 586, 19 AmSR 826. 

7. Briggs v. Briggs, 135 Mass. 
306; Carpenter v. Leonard, 3 Allen 
(Mass. ) 32; Dunbar v. Mulry, 8 Gray 
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made a considerable time before the time when such 
knowledge is relevant.® 


General Knowledge. As bearing 


on whether a particular person had knowledge of a 
certain fact it is competent to show general notori- 
general knowledge,!® or reputation in the 


(Mass.) 168; Fenno v. Chapin, 27 
Minn. 519, 8 NW 762; Finch v. Green, 
16 Minn. 355; Woods v. Buffalo R. 
Co., 35 App. Div. 203, 54 NYS 735. 

[a] Book entries.—In an action by 
a bank against the sureties of its 
cashier to recover for peculations, the 
bank’s books are inadmissible to show 
its knowledge of them; for the mere 
fact that the books showed the 
cashier to be a defaulter does not 
show knowledge on the part of the 
bank itself. Bowne v. Mt. Holly Nat. 
Bank, 45 N. J. L. 360. 

8. Davids v. Peo., 192 Ill. 176, 61 
NE 537; Schwartz v. Berkshire L. Ins. 
Cor, 91 Ill. A. 494, 

9. Woods v. Montevallo Coal, etc., 
Co., 84 Ala. 560, 3 S 475, 5 AmSR 393; 
Stallings v. State, 33 Ala. 425; Ward 
v. Herndon, 5 Port. (Ala.) 382; 'Chase 
v. Lowell, 151 Mass. 422, 24 NE 212; 
Browning v. Skillman, "94 INL de 4 
Bibl; Adams v. State, 25 Oh. aa 584. 

10. Crane v. Missouri Pac. Co.,. 
87 Mo. 588; Benoist v. Darby, ib Mo. 


196. 
11. U. S.—Smith v. U. S., 161 U. 
16 SCt 483, 40 L. ed. 626; 


S. 85, 
Patrick v. Graham, 132 U. S. 627, 10 
s v. State, 110 Ala. 60, 


SCt pean Ae L. ed. 460. 

20 Ag 322; xchiate v. Louisville, etc., 
R. Co., 100 Ala. 377, 14S ore Woods. 
vy. Montevallo Coal, etc., 84 Ala. 
560, 3 S 475, 5 AmSR en “hanes v. 
O’Bryan, 74 Ala. 64; Jones v. Hat- 
chett, 14 Ala. 743. 

Fla.—Watrous v. parce niehe) 33 Fila. 
261, 14 S 805, 39 AmSR 1 

Ga.—Kuglar v. Garner, a Ga. 765.. 
Sakis Wat can v. Ferriday, 16 La. 

Md.—Brooks v. Thomas, 8 Md. 367; 
Bernard v. Torrance, 5 Gill & J. 383. 

Mass.—Buckley v. Boston El. R. 
Co., 215 Mass. 50, 102 NE 75; Mona- 
han v. Worcester, 150 Mass. 439, 23 
NE 228, 15 AmSR 226; Whitcher v. 
Shattuck, 38 Allen 319; Dunbar v. 
Mulry, 8 Gray 163; Bartlett v. De- 
creet, 4 Gray 111; Lee v. Kilburn, 3 
Gray 594. 

Minn.—Hahn v. Penney, 62 Minn. 
116, 68 NW 843. 

Mo. —Crane v. Missouri Pac. R. Co.,, 
87 Mo. 588; Gordan v. Ritenour, 87 
Mo. 54; Benoist v. Darby, 12 Mo. 196. 

N. J.—Browning v. Skillman, 24 
ING ede: 23 O03 

N. Y.—Hoffman v. New York Cent., 
etc., R. Co., 46 N. Y. Super. 526 {aft 
SiipeNen a 25). 

Oh.—Roberts v. Briscoe, 44 Oh. St. 
596, 10 NE 61. 

Or.-—Tucker v. Constable, 16 Or.. 
407; 19-P 18. 

Pa.—Matter of Contested Election, 
1 Brewst. 140; Pittfield v. Ewing, 6 
Phila. 455. 

Tex.—Continental Ins. Co. v. Cum- 
mings, 98 Tex. 115, 81 SW 705 [rev 
(Civ. A.) 78 SW 3878]; New York Mut. 
@. insi2Copyive ATilliman, 82 Nex csi, 
19 SW 294; Missouri Pac. R. Co. v. 
Johnson, 72 Tex. 95, 10 SW 325; Gulf, 
etc., RR. Coitv..mrosty) (CivesAn), 034 
Sw 167. 

Vt.—Bridgman v. Corey, 62 Vt. 1, 
ee 273; Stanton v. Simpson, 48 Vt. 

Wash. — Tingley v. Fairhaven 
Land Co., 9 Wash. 34, 36 P 1098. 

Wis.—Cadden v. American Steel 
Barge Co., 88 Wis. 409, 60 NW 800. 

[a] Reputation may be shown to: 
establish knowledge of: (1) Solvency 
or insolvency. Ward v. Herndon, 5 
Port. (Ala.) 382; Heywood v. Reed, 
4 Gray (Mass.) 574; Bartlett v. De- 
ecreet, 4 Gray (Mass.) 111; Conover v. 
Berdine, 69 Mo. 125, 33 AmR 496; 
Watterson v. Fuellhart, 169 Pa. 612, 
32 1A (5973 Mexican Nat. R.i'Cowy. 
Musette, 7 Tex. Civ. A. 169. 24 SW 
520 [aff 86 Tex, 708, 26 SW 1075, 24 
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community of which such person is a member,}? pro- 
vided such notoriety or reputation is established to 
such an extent as to raise a reasonable inference that 
the fact was known to the person in question.'* It 
has also been held that newspaper’* or other’® pub- 
lication of a fact raises an inference that a person 
likely to have learned of the statement?® did so 


learn. 


[§ 305] (10) Malice. 


this has been denied.?9 


LRA 642]; Larkin v. Hapgood. 56 
Vt. 597. (2) Adverse user. Louisville, 

; . Co. v. Hall, 87 Ala. 708, 6 
S 277, 13 AmSR $4, 4 LRA 710; 
Hodges v. Coleman, 76 Ala. 103; Rus- 
sell v. Stocking, 8 Conn. 236; Kuglar 
v. Garner, 74 Ga. 765; Missouri Pac. 
R. Co. v. Johnson, 72 Tex. 95, 10 SW 
325. (3) Insanity. Greenslade v. 
Dare, 20 Beav. 284, 52 Reprint 612. 
(4) Quarrelsomeness. Smith v. U. 
ey 161 U. S. 85, 16 SCt 483, 40 L. ed. 


See supra notes 9-11. 

{a] Question objectionable as too 
general—A question whether a cer- 
tain fact was “generally ‘known,” 
without any reference to time or 
place, is improper, as it does not 
tend to bring knowledge home to the 
particular person whose knowledge 
is relevant. Tucker v. Constabie, 16 
Orr 40 A9pP 13: 

13. Sowden v. Idaho Quartz Min. 
Co., 55 Cal. 443. 

[a] Mere conversation among 
neighbors, not in the presence of the 
party to be affected with knowledge 
of it, is not competent. Clark v. 
Ricker, 14 N. H.:44. 

Roberts v. Spencer, 123 Mass. 
397; Com. v. Robinson, 1 Gray 
(Mass.) 555. 

15. Putnam v. Gunning, 162 Mass. 
552, 39 NE. 347. 

16. Clark v. Ricker, 14 N. H. 44; 
Milbank v. Dennistoun, 23 N. Y. 
Super. 382 [rev on other grounds 21 
N. Y. 386]; Gaskell v. Morris, 7 
Watts & S. (Pa.) 32. 
ial Ark.—Carr v. State, 43 Ark. 

Ga.—Perry v. State, 110 Ga. 234, 36 
SE 781; Meek v. State, 51 Ga. 429. 

Mass.—Conklin v. | Consolidated 


R. Co., 196 Mass. 302, 82 NE 23, 13 
AnnCas 857. 

Mo.—State v. Smith, 125 Mo. 2, 28 
Sw 181. 


Tex.—Jennings v. State, 42 Tex. 


Cr. 78, 57 SW 642; Black v. State, 9 


Tex. A. 328 
a opp nape v. Wing, 72 Vt. 334, 47 


N. B.—Gallagher v. Westmoreland, 
31 N. B. 194 

[a] Uncommunicated threats may 
be evidence of hostile intention. Wig- 
gins v. Utah, 93 U.S. “465, 23 L. ed. 
941; Pitman v. State, 22 Ark. 354; 
Peo. v. Scoggins, 37 Cal. 676; Gar- 
ner v. State, 28 Fla. 113, 9 S 835, 29 
AmSR 232; Stokes v. State, 53 New Xe 
164, 13 AmR 492; Dickson’ v. State, 
oo, Ohe St.1473: Compare iState v. 
Gregor, 21 La. Ann. 473 (where the 
rule as to declarations, part of the 
res geste, is applied). 

18. Leach v. Wilbur, 9 Allen 
(Mass.) 212. 

19. Moore v. Sauborin, 42 Mo. 490 
(a malicious prosecution case). 
cake Ala.—Hudson v. State, 61 Ala. 

Cal.—Peo. v. Brown, 130 Cal. 591, 
62 P 1072; Kyle v. Craig, 125 Cal. 
107, 57 P 791; Eppinger v. Scott, 112 
Cal. 369, 42 P 301, 44 P 728, 53 AmSR 
220; Peo. v. Roach, 17 Cal. 297. 

Ga.—White v. East Lake Land Co., 
$6 Ga. 415, 23 SE 3938, 51 AmSR 141; 
Rives v. Lamar, 94 Ga. 186, 21 SE 
294; Odom vv. ‘Odom, 36 Ga. 286; 
Burgamy v. Holton, 22 Ga. A. 923, 97 
SE 199 


Declarations may be 
admissible as evidence of malice on the part of the 
declarant ;!? and it has also been held that they may 
be received to show his lack of malice, although 
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[§ 306] 
eral. 


(11) 


relevant, 2 


[§ 307]  (b) 


sible.?4 


[§§ 304-307 


Motive or Purpose—(a) In Gen- 


Declarations are admissible to prove the influ- 
ence of a particular motive upon the mind of the 
declarant,?° provided the fact of such influence is 
or to prove his purpose.?? 
narrative statements as to the declarant’s object in 
doing a past act are inadmissible.?* 


But mere 


Of Departure or Absence. When 


it is material to show the purpose or reason for the 
departure of a person, his declarations of his purpose 
made at or about the time of his departure, are admis- 
This ‘evidence has been admitted in some 


instances on the principle of res geste as being 


Ili.—Croff v. Ballinger, 18 Ili. 200, 
65 AmD 735. 
Ind.—Strange v. Donohue, 4 Ind. 


327. 

Iowa.—In re Bremer, 151 Iowa 449, 
131 NW 667. 

Ky.—Louisville Gas Co. v. Ken- 
tucky Heating Co., 142 Ky. 253, 134 
SW 205; Watson v. Kentucky, etc., 
Bridge, etc., Co., 137 Ky. 619, 126 
SW 146, 129 SW 341. 

Me.—Cleaves v. Braman, 103 Me. 
154, 68 A 857; State v. Walker, 77 
Me. 488, 1 A 357. 

Md.—Cook v. Carr, 20 Md. 403. 


Minn.—Argall v. Sutor, 114 ‘Minn. 
Stele ralessh NW 466 
Mo.—State v. Gabriel, 88 Mo. 631. 


Pa.—Ickes y. Ickes, 237 Pa. 582, 85 
A 885, 44 LRANS 1118. 

Tenn.—Planters’ Bank v. Massey, 
2 Heisk.- 360. 

Utah.—Ogden Valley Trout, etc., 
Co. v. Lewis, 41 Utah 183, 125 P 687. 

Va.—Cutchin v. Roanoke, 113 Va. 
452, 74 SE 4038. 

[a] Causing explosion.—Declara- 
tions or threats made by one im- 
mediately before causing an ex- 
plosion by throwing a lighted inatch 
into gas arising from gasoline on 
the ground through the negligence of 
defendant company, are admissible 
in an action for damages from the 
explosion, as substantive evidence of 
what his motive, was in lighting and 
throwing the match, and not merely 
to affect his credibility as a witness. 


Watson v. Kentucky, etc., Bridge, 
ete: . Ri Co, 7137. Ky. 619, 126 SW 
146, 129 SW 341 
21. Williams v. Fletcher, 30 Ill. 
A. 219 [aff 129 Ill. 356, 21 NE 783]. 
22. U.S.—U.S. v. Dexter, 154 Fed. 
890; Van Gesner v. U. S., 153 Fed. 


46, "32 CCA 180. 

‘Ala.—-Nelson v. Howison, 122 Ala. 
578, 25 S 211; Harris v. State, 96 
Ala. 24,11 S 255; Myers v. State, 62 
Ala. 599; Wood v. Barker, 37 Ala. 60, 
76 AmD 346. 

Cal.—Kyle v. Craig, 125 Cal. 107, 
57 P 791; Lewis v. Burns, 106 Cal. 
$81, S9°R 778-7 Tait vw Hallie (i veal. 

Draper v. Douglass, 


L490 Ly ZOLs 
23 Cal. 347; Peo. v. Roach, 17 veus 


297; Dennie v. Clark, 3 Cal. A. 
87 Rabo 
Conn.—Spencer v. New York, etc., 
R. Co., 62 Conn. 242, 25 A 350; Bart- 
ram v. Stone, 31 Conn. 159. 
sgdels Redden v. Spruance, 4. Del. 
Ga.—Moody v. State, 120 Ga. 868, 
48 SE 340; Monroe v. State, 5 Ga. 85. 
Ill. Croff v. Ballinger, 18 Ill 208, 
65 AmD 735. 
Ind.—Ferguson v. Boyd, 169 Ind. 


537, 81 NE 71, 82 NE 1064; Strange 
v. Donohue, 4 Ind. 327. 
Dignan, 128 


Iowa. — Renshaw v. 
Iowa 722, 105 NW 209; Sheldon v. 
Bigelow, 118 Iowa 586, 92 NW 701; 
State v. Shelledy, 8 Iowa 477. 
Ky.—Watson v. Kentucky, etc. 
Bridge, ete., Co., 137 Ky. 619, 126 Sw 
116, 129 Sw 341; Lewis v. Bowling 
Green Gaslight Co., 135. Ky. 611, 4217 
SW 278, 22 LRANS 1169. 
Me.—Corinth v. Lineoln, 34 Me. 
310; Baring v. Calais, 11 Me. 463; Gor- 
ham v. Canton, 5 Me. 266, 17 AmD 
Md.—Curtis v. Moore, 20 Md. 93. 
Mass.— Deveney v. Baxter, 157 


Mass. 9, 31 NE 690; Elmer v. Fessen- 
den, 151 Mass. 359, 24 NJ 208, 5 LRA 
724; Wiley v. Athol, 150 Mass. 426, 23 
NE 311, 6 LRA 206; Heyward v. Reed, 
4 Gray 574; Lund vy. Tyngsborough, 9 
Cush, 36. 

Miss.—Archer v. Helm, 70 Miss. 
874, 12 S 702. 

Mo.—State v. Stark, 202 Mo. 210, 
100 SW 642; State v. Mason, 112 Mo. 
374, 20 SW 629, 34 AmSR 390. 

Nebr.—Painter v. Ives, 4 Nebr. 122. 

N. Y.—Hine v. New York El. R. Co., 
149 N. Y. 154, 43 NE 414; Peo. v. 
Levin, 119 App. Div. 233, 104 NYS 
647 [aff 194 N. Y. 554 mem, 87 NE 
1124 mem]. 

N. C.—Means v. Carolina Cent. R. 
Co., 124 N. C. 574, 32 SE 960, 45 LRA 
164; Evans v. Howell, 84 N.C. 460. 

Pa.—Com. v. Valverdi, 218 Pa. 7, 66 
A 877; Jones v. Brownfield, 2 Pa. 55. 

Tenn.—Carroll v. State, 3 Humphr. 
315; Kirby v. State, 2 Yerg. 259. 

Tex.—-Burns v. State, 23 Tex. A. 
641, 5 SW 140. 

Vt—State v. Daley, 58 Vt. 442, an 
AmR 694; State v. Howard, 32 €, 
380, 78 AmD _ 609; Danforth a 
Streeter, 28 Vt. 490. 

W. Va—Beckwith v. Mollohan, 2 
Ww. Va. 477. 

Wis.—State v. Dickinson, 41 Wis. 
299; Ikelley v. Kelley, 20 Wis. 443. 

[a] Thus, on the issue as to 
whether a certain sum of money was 
paid or was held in readiness for pay- 
ment, the declaration of the alleged 
payor, at the time of drawing money 
from bank or receiving it from any 
other source, as to the purpose for 
which it was to be used, has been held 
admissible. Deveney v. Baxter, 157 
Mass. 9, 31 NI 690; Planters’ Bank v. 


Massey, 2 Heisk. (Tenn.) 360. 

eS Ala.—Jackson v. State, 52 Ala. 
Ark.—Welch v. Weich, 132 Ark. 

227, 200 SW 1389. 


Ind.—Thistlewaite v. Thistlewaite, 
132 Ind. 355, 31 NE 946: 

Ky.—Heft v. Masden, 51 SW 574, 
21 wok 390. 

J.—Veader v. Veader, 89 N. J. 
L. Noo. 99 ALB 38¢ 

Pa.—-Hester v. Com., 85 Pa. 139. 

24. U. S.—Mutual L. Ins. Co. v. 
Hillmon, 145 U. S. 285, 12 SCt 909, 
36 L. ed. 706. 

Ala.—Burns v. State, 49 Ala. 370. 

Iowa.—State v. Vincent, 24 lowa 
570, 95 AmD 753. 

Minn.—Mathews v. Great Northern 
5 Minn. 363, 84 NW 101, 83 
AmSR 383; cane v. Hayward, 62 
Minn. 474, 65 NW 63. 
greene: —Carroll v. State, 3 Humphr. 

5 

Eng.—Rawson v. Haigh, 2 Bing. 
99, 9 ECT 499, 130 Reprint 242; Smith 
v. Cramer, 1 Bittey N.” Casi-535; 527 
ECL 774, 131 Reprint 1242: Bateman 
yeguatleyy 5 T. Rl 512,101 Reprint 


{a]| This rule has been applied to: 
(1) Declarations of a physician on 
leaving home as to the patient to be 
visited. Autauga County v. Davis, 
32 Ala. 703. (2) Statements during 
a journey as to the places of declar- 
ant’s departure and destination. State 


v. Vincent, 24 Iowa 570, AmD 
7535 Carroll v. State, 3 Humphr. 
( Tenn. ) 315. 


a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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explanatory of the act of departure,?5 unless too 
remote from the time of departure,?° but in other 
cases it has been admitted in proof of purpose as a 
distinct and material fact.?7 

[§ 308] (12) Readiness, Willingness, or Unwill- 
ingness. Readiness may be shown by declarations 
reasonably probative of its existence;?® and a per- 
son’s declarations may also be admissible to show his 
willingness?® or unwillingness.®° 

[§ 309] i. Provocation. An unsworn declara- 
tion may be admissible as proving or constituting 
provocation.*! 

[§ 310] j. Reasons Assigned. When the rea- 
sons for conduct are relevant?? statements indica- 
ting the existence of such reasons may be competent.?? 
It has been considered that the declarations must 
accompany the act for which they assign the reason,## 
and that they are evidence of the truth of the reason 
given,®> but this involves a confusion of the res geste 
rule** with the rule now under discussion, according 


EVIDENCE 


[220.J.] 287 


to which such a declaration is not evidence of the 
truth of the facts stated.27 Complaints not distinctly 
assigning reasons for conduct are not within the 
rule.3§ 

[§ 311] k. Recognition. Declarations may be 
received as circumstantial evidence that the declar- 
ant recognized another person.*° 

[§ 312] L Fortifying or Refreshing Memory. 
An unsworn statement which was calculated to fix 
the attention*® or refresh the memory*! of a person 
may be admissible for that reason.*? 

[§ 313] 4. Statements Constituent of Legal 
Results—a. In General. An unsworn statement 
may not only furnish cireumstantial evidence of rele- 
vant facts,** or constitute part of a transaction or 
oceurrence,** but it may also, in and of itself, bring 
about, or assist in bringing about, a legal result, in 
which case proof of the statement is necessarily rele- 
vant,*® because the fact of making the statement is 


25. Ala.—Harris v. State, 96 Ala. 
24, 11 S 255. 

Conn.—Douglas v. Chapin, 26 Conn. 

Ga.—Brady v. Parker, 67 Ga. 636. 

Iowa.—State v. Peffers, 80 Iowa 
580. 46 NW 662. 

Mass.—Shrewsbury v. Smith, 12 
Cush. 177. 

Minn.—State v. Hayward, 62 Minn. 
474, 65 NW 63. 

Mo.—State v. Young, 119 Mo. 495, 
24 SW 1038. 
ats H.—Ordway v. Sanders, 58 N. H. 

pages J.—Hunter v. State, 40 N. J. L. 

Tenn.—Irvine v. State, 104 Tenn. 
132, 56 SW 845; Garber v. State, 4 
Coldw. 161. 

Tex.—Wallace v. Byers, 14 Tex. 
Civ. A. 574, 88 SW 228; Merritt v. 
State, 39 Tex. Cr. 70, 45 SW 21; Kol- 
ler v. State, 36 Tex. Cr. 496, 38 SW 
44; West v. State, 2 Tex. A. 460. 

Vt.—Rudd v. Rounds, 64 Vt. 432, 
oan 438; State v. Howard, 32 Vt. 
380. 

Va.—Tilley v. Com., 89 Va. 136, 15 
SP 526. 

26. Cook v. State, 134 Ala. 137, 32 
S 696; Chicago, etc., R. Co. v. Chan- 
cellor, 165 Ill. 438, 46 NE 269; Mc- 
Bride v. Com., 95 Va. 818, 30 SIu 454. 

27. Mutual L. Ins. Co. v. Hillmon, 
145 U. Si 285, 12 SCt 909, 36 L. ed. 
706; Mathews v. Great Northern R. 
Co., 81 Minn. 363, 84 NW 101, 83 Am 
SR 383. 

28. Cronly v. Murphy, 64 N. C. 
489 (on the question of readiness and 
ability of a lessee, demanding to be 
put into possession, to pay a quar- 
ter’s rent in advance, his statement 
that if he had heard the demand for 
payment in advance he would have 
so paid). 

29. Long v. Rogers, 17 Ala. 540; 
Walter v. Victor G. Bloede Co., 94 
Md. 80, 50 A 433; Evans v. Jones, 8 
Yerg. (Tenn.) 461. ; 

30. Girvin v. Georgia Veneer, etc., 
Co., 143 Ga. 762, 85 SE 922; Louden v. 
Blythe, 27 Pa. 22, 67 AmD 442. 

81. Hendrickson v. Harry, 200 
Mich. 41, 164 NW 393, 166 NW 1023; 
Peo. v. Lewis, 3 Abb. Dec. (N. Y.) 
535. 3 Transcr. A. 1, 6 AbbPrNS 190, 
4 HowPr 508, 1 Cow. 102; Green v. 
Cawthorn, 15 N. C. 409. 

32. Ala.—Rich v. McInerny, 103 
Ala. 345,15 S 663, 49 AmSR 32; Nixon 
v. State, 55 Ala. 120; Wood v. Barker, 
37 Ala. 60, 76 AmD 346. 

Ark.—Martin v. Tucker, 35 Ark. 
279; Gracie v. Robinson, 14 Ark. 438. 

Cal.—Draper v. Dougless, 23 Cal. 
347. 

Ga.—Stewart v. Lanier House Co., 
15 Ga. 582; McNabb v. Lockhart, 18 

‘Ga, 495. 

T11.—Caldwell v. Evans, 85 111. 170. 

Ind.—Higham v. Vanosdol, 101 Ind. 
160. 

La.—State v. Gessner, 44 La. Ann. 
93, 10 S 404; Marcy v. Merchants Mut. 


Ins. Co., 19 La. Ann. 388, 
Me.—Segars v. Segars, 71 Me. 530. 
Mass.—Elmer v. Fessenden, 151 

Mass. 359, 24 NE 208, 5 LRA 724. 

SG: cae v. Scott, 24 Miss. 

eA, Gk v.-Canmann, 40 Mo. 
N. H.—Hadley v. Carter, 8 N. H. 

40; Downs v. Lyman, 3 N. H. 486. 
N. Y.—Hine v. New York El. R. 

Co., 149 N. Y. 154, 43 NE 414; Tibbits 

v. Phipps, 30 App. Div. 274, 51 NYS 

954 [aff 163 N. Y. 580 mem, 57 NE 

eeae mem]; Wilcox v. Green, 23 Barb. 


Oh.—-Moores v. Bricklayers’ Union, 
10 Oh. Dec. (Reprint) 665, 23 CincL 
Bul 48. 

Pa.—Cattison v. Cattison, 22 Pa. 
275; Gilchrist v. Bale, 8 Watts 355, 
84 AmD 469; Tompkins v. Saltmarsh, 
14 Serge. & R. 275. 

Tenn.—Glass v. Bennett, 89 Tenn. 
478, 14 SW 1085. 

Tex.—McGowen v. McGowen, 52 
Tex. 657; Hanna v. Hanna, 3 Tex. Civ. 
A. 51, 21 SW 720; Stockman v. State, 
aes A. 387, 6 SW 298, 5 AmSR 

Vt.—Rudd v. Rounds, 64 Vt. 432, 23 
A 438; Ross v. White, 60 Vt. 558, 15 
A 184. 

[a] Leaving husband.—Declara- 
tions of a wife leaving home, and on 
arriving at her father’s house “ex- 
planatory of her troubled mental con- 
dition and of her reasons for going to 
ker father’s house” are competent in 
an action against her father for en- 
ticing her away from her husband. 
Glass v. Bennett, 89 Tenn. 478, 14 SW 
1085. 

{b] Refusai to pay over money.— 
When the reasons for refusal of a 
demand for payment over of moneys 
are an essential part of the refusal 
itself, they are admissible in evidence 
in favor of the party making the re- 
fusal; but this rule does not apply 
to a long series of facts sought to 
be made evidence on the ground that 
they are an answer to the demand. If 
any part of such facts is admissible 
under the rule, there should be an 
offer to prove such part by _itself. 
Walrod v. Ball, 9 Barb. (N. Y.) 271. 

[ec] When immaterial.—In an ac- 
tion to enjoin a city from diverting 
the waters of a stream into the tail- 
race through which the waters from 
plaintiff’s mill were carried away, 
thus decreasing the available water 
power, a letter written by the mayor 
to plaintiff after commencement of 
the action, evidencing that he con- 
sidered that the purpose of the city 
was not the mere protection of its 
bridge as contended by the city, was 
properly excluded as immaterial, the 
reasons that actuated the public au- 
thorities in diverting the waters of 
the stream being immaterial, if their 
acts were authorized. Chase-Hib- 
bard Milling Co. v. Elmira, 207 N. 
Y. 460, 101 NE 158, 47 LRANS 470 

° 


{aff 143 App. Div. 971 mem, 127 NYS 
1115 mem]. 

33. U. S.—Gaines v. Relf, 12 How. 
472, 13 L. ed. 1071. 

Ala.—Brooks v. Ingram, 186 Ala. 
106, 65 S 138. 

Ill.—Mackie v. Heywood, etc., Rat- 
tan Co., 88 Ill. A. 119. 

Kan.—Missouri Pac. R. 
Nevin, 31 Kan. 385, 2 P 795. 

Mass.—Greene v. Washburn, 7 Al- 
len 390. 

.N. Y.—Matter of Swade, 65 App. 
Div. 592, 72 NYS 1030. 

Or.—Ashley v. Lance, 88 Or. 109, 
ATi 56a: 

S. C.—Murdock v. Courtenay Mfg. 
ve 52 S. C. 428, 29 SE 856, 30 SH 


See also supra note 32. 

34 Snover v. Blair, 25 N. J. L. 
94; Wiel v. Stewart, 19 Hun (N. Y.) 
272; Cattison v. Cattison, 22 Pa. 275. 

35. Anderson v. New York, etce., 
SS. Co., 47 Fed. 38 [aff 50 Fed. 462, 
1 CCA 529]; Williams v. Williams, 20 
Colo. 51, 37 P 614. 

36. See infra §§ 535-558. 

37. Buckeye Powder Co. v. HB. I. 
Dupont de Nemours Powder Co., (U. 
S.) 39 SCt 38. 

38. Torson v. Beckley. 20 Hawaii 
406; Saxton v. New York El. R. Co., 
60 N. Y. Super. 421, 18 NYS 188. 
eee! Ala.—Wesley v. State, 52 Ala. 
Til.—Lander v. Peo., 104 Ill. 248. 

Iowa.—State v. Schmidt, 73 Iowa 
469, 35 NW 590. 

La.—State V. Hamilton, 27 La. Ann. 
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Mich.—Peo. v. Wallin, 55 Mich. 
497, 22 NW 15. : 

Tex.—Means v. State, 10 Tex. A.. 
16, 38 AmR 640. 

40. Fla.—Kirby v. State, 44 Pla. 
81, 32 S .836. 

Ga.—Barrow v. State, 80 Ga. 191, 
5 SE 64. 
HOR H.—Wiggin v. Plumer, 31 N. H. 


N. J.—State v. Fox, 25 N. J. L. 566. 

Wash.—State ov. Nordstrom, T 
Wash. 506, 35 P 382. 

41. Howser v. Com., 51 Pa. 332. 

Refreshing memory of witnesses 
see Witnesses [40 Cyc 2447, 2467]. 

42. See supra notes 40, 41. 

43. See supra §§ 386-426. 

44... See infra §§ 491-505. 
Seana Ala.—Burt v. Henry, 10 Ala. 

Ark.—Wallace v. Bernheim, 63 Ark. 
108, 37 SW 712. 

Iowa.—Hankins v. Young, 174 
Iowa 383, 156 NW 380; Butler v. 
Farmers’ Nat. Bank, 173 Iowa 659, 
155 NW 999. 
ee ie crepe v. Child, 7 Gray 

Mich.—Passmore v. 60 
Mich. 463, 27 NW 601. 

N. J.—Cowen v. Bloomberg, 69 N. 
de ds. 462, 5b A 'S6. 
res C.—Molyneux v. Huey, 81 N. C. 
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an issue in the case.4® The statements may be those 
of one acting in a representative capacity as an 


agent,47 or as a public official.*§ 
[§ 314] 


Leer as v. Depew, 2 Pa. Cas. 
117, 4 A 728 
: s. C.— Peoples v. Smith, 42 S.C. L. 
0. 

Tex.—Hartford, Conn., Attna Ins. 


Co. v. Brannon, (Civ. A.) 91 SW 614; 
AMtna Ins. Co. v. Fitze, 34 Tex. Civ. 
A. 214, 78 SW 370. 

Wash.—State v. Northwestern Inv. 
Co., 70 Wash. 381, 126 P 895. 

{al This rule has been applied to: 
(1) Statements to a commercial 
agency, as part of fraud on the part 
of a purchaser wy credit. Cowen v. 
Bloomberg, 69 N. L. 462, 55 A 36. 
(2) A letter to Ae insurance comes 
pany, showing a denial of liability 
which renders proof of loss unneces- 
sary. 4ctna Ins. Co. v. Fitze, 34 Tex. 
Civ. A. 214, 78 SW 370. 

{b] Conversation through in- 
terpreter.—In reproducing a conver- 
sation as a fact, where two persons 
who cannot understand each other 
converse through an interpreter, a 
bystander who understands one of 
the languages may testify to the 
conversation as he understands it. 
Com. v. Vose, 157 Mass. 393, 32 NE 
355, 17 LRA 813. 

46. See supra note 45. 

{a] The distinction between res 
gestz statements and the stateinents 
now under consideration is that the 
latter do, while the former do not, 
constitute an issue in the case. This 
distinction is not, however, carefully 
observed in the decisions. 

47. Hoffman v. Chicago Title, etc., 
©o., 198 Til. 452, 64 NE 1027; 
Chenoweth v. Sutherland, 141 Mo. A. 
272, 124 SW 1055; Hagegart v. Cali- 
fornia Borough, 21 Pa. Super. 210; 
Terrill v. Tillison, 75 Vt. 193, 54 A 


187. 

48. Martin v. State, 89 Ala. 116, 
8 S 23, 18 AmSR 91. 

49. U. S—Metropolis Nat. Bank 
v. Kennedy, 17 Wall. 19, 21 L. ed. 554; 
Marks vy. Fox, 18 Fed. 713; Hunter v. 
Marlboro, 12 F. Cas. No. 6,908, 2 
Woodb. & M. 168. 


Ala.—vVincent v. State, 74 Ala. 274; 
Fidoper v. Edwards, 25 Ala. 528. 


C.—Tuohy v. Trail, 19 App. 79. 
Ill.— Hurd v. Haggerty. 24-1 17a 
Ind.—State v. Gregory, 132 Ind. 


387, 31 NE 952; Porter v. Waltz, 108 
Ind. 40, 8 NE 705; Bolds v. Woods, 
9 Ind. A. 657, 36 NE 933. 

- Ind. T.—Long-Bell Lumber Co. v. 
Thomas, 1 Ind. T. 225, 40 SW 773. 


Iowa.—Sheldon v. Bigelow, 118 
Iowa 586, 92 NW 701. 
Mass.—Jennings v. Rooney, 183 


Mass. 577, 67 NE 665; Blanchard v. 
Child, 7 Gray 155. 

Mich.—Chick v.. Sisson, 95 Mich. 
412, 54 NW 895; Brush-Swan Light, 
etc., Co. v. Gardner, 59 Mich. 424, 26 
NW 661; Owen v. Union Match Co., 
48 Mich. 348, 12° NW 175. 

Mont.—Frank y. Murray, 7 Mont. 
Seb 4 SP? 6540 

N. H.—Delano v. Goodwin, 48 N. 
H. 208, 97 AmD 601; Johnson v. El- 
liot, 26 N. Isle MOY 

N. Y.—Sickles v. Richardson, 23 
Hun 559; Robinson v. Lyle, 10 Barb. 


512; Lennon v. Stiles, 2 Silv. Sup. 
145, 4 NYS 487, 5 NYS 870 [aff 136 
N. Y. 668 mem, 33 NE 335]; Murray 


v. Bethune, 1 Wend. 191. 
Okl.—Teague v. Adams, 52 Oki. 107, 

152 P 826. 

ae v. Guggenheim, 20 Pa. 


b. Contracts, Agency, Bailment, Sale. 
A contract? or its rescission,*? may be established 
by proof of unsworn statements.®? Accordingly, such 
statements may be admissible because they create 
the relation of agency,®? or fix the authority of an 
agent ;5* because they constitute the incidents of a 
bailment; -54 or because they assist to constitute a 
sale of realss or personal®* property, or affect the 
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legal result of a sale.57 
aeceptance®® or refusal,®° may be so established by 


[8§ 313-315 


So also an offer,5’ and its 


statements of the parties, or their representatives, 


competent.® 


Tex.—Itasca First Nat. Bank v. 


Watson, (Civ. A.) 66 SW 232. 
iy tart aele v. Richardson, 34 Vt. 
Va.—Steptoe v. Pollard, 30 Gratt. 
(71 Va.) 689. 
{a] Thus declarations have been 


admitted to show: (1) A contract by 
a father to aed his daughter for 


services. Tuohy v. Trail, 19 App. 
(DOVE) 79. (2) That declarant was a 
partner. Shelton v. Bigelow, 118 


Towa 586, 92 NW 701. 

[b] Statements by or to third 
person.—(1) In an action upon a 
verbal contract the testimony of 
plaintiff as to what his clerk told 
him defendant had said to him (the 
clerk) in orally making the promise 
sued upon is competent, and is not 
hearsay. Frank v. Murray, 7 Mont. 
4,14 P 654. (2) In assumpsit for the 
services of plaintiff's wife, plaintiff 
may testify as to his understanding 
of the oral contract under which she 
was employed, although it was made 
with her in plaintiff’s absence, and 
all that he knows about it is what 
his wife told him. Delano v. Good- 
win, 48 N. H. 203, 97 AmD 601. 

50. Babcock v. Huntington, 
ore 869; Leas Grubbs, Wils. (ind.) 

oR. See supra notes 49-50. 

U. S.—Law v. Cross, 1 Black 
538, "17 L. ed. 185. 
Ala.—Martin v. State, 89 Ala. 115, 
8 S 23, 18 AmSR 91; Powers v. Har- 
ris, 68 Ala. 409; Steele v. McTyer, 31 
Ala. 667, 70 AmD 616. 
iene .—Porter v. Ferguson, 4 Fla. 

Ga.—Duntap v. Hooper, 66 Ga. 211. 

Kan.—Stainbrook v. Drawyer, 25 
Kan. 383. 

La.—State v. Duncan, 8 Rob. 562. 

Mass.—Porter v. Merrill, 124 Mass. 
534; Brown v. Leach, i107 Mass. 364. 

Mich.—-Moore v. Machen, 124 Mich. 
216, 82 NW 892. 

Minn.—Ruppert ‘e Muelling, 132 
Minn. 33, 155 NW 1039. 

Miss. ag McCleary v. Anthony, 64 
Miss. 708. 

N. Y.—Lennon v. Stiles, 2 Silv. Sup. 
145, 4 NYS 487, 5 NYS 870 {aff 136 
N. Y. 668 mem, '338. NE 335 mem]. 
ee C.—Harper v. Dail, 92 N. @ 

Pa.—Featherman v. Miller, 45 Pa. 


96. 

53. Jackson v. Emmens, 119 Pa. 
356, 13 A 210. 

{a]. Where a principal ratifies the 


unauthorized act of an agent, the in- 
formation and knowledge upon which 
he did so, as shown by a conversation 
between him and the agent, is com- 
petent evidence. Davenport Sav. 
Fund, ete., Assoc. v. North American 
F. Ins. Co., 16 Iowa 74 , 
Lehman, 57 


54 <Ala.—Leffler v. 
Ala. 433; Hooper v. Edwards, 25 Ala. 
528; Donnell v. Thompson, 13 Ala. 
440; Yarborough v. Moss, $ Ala. 382. 

Ga.—Myers v. Bernstein, 102 Ga. 
579, 27 SE 681. 

Til.—Comfort v. Peo. 54 Til. 404. 

TIowa.—Golden v. Vyse, 115 Iowa 
726, 87 NW 691. 


Feige ae v. Silverstone, 6 Bush 
og Mass-—Davis v. Spooner, 3 Pick. 


Mo.—Polston v. See, 54 Mo. 291. 


Feist C.—Evans v. Howell, 84 N. CG. 


made while something still remains to be done for the 
achievement of the leval result in question, and the 
parties have not separated. 
the making of a contract extends over several inter- 
views a relevant statement on any such occasion is 


It follows that where 


[§ 315] cc. Notice, Demand, or Refusal. Unsworn 
statements may be admissible as constituting 


Pa.—Grim v. Bonnell, 78 Pa. 152; 
Knauss v. Shiffert, 58 Pa. 152. : 

Wis.—Allen v. Seyfried, 43 Wis. 
414; Resch v. Senn, 28 Wis. 286. 

[a] Contents of sealed package.— 
‘Yhe bailor’s statement at the time 
of the bailment of what a sealed pack- 
age contained is competent evidence 
of the fact, if made under such cir- 
cumstances as to preclude suspicion 
of fabrication. Ross v. Burlington 
Bank, 1 Aik. (Vt.) 43, 15 AmD 664. 
oe Ala.—Bethea v. McCall, 3 Ala. 

Cal.—Tevis v. Hicks, 41 Cal. 128. 

Tll.—Brush v. Blanchard, 19 Ill. 31. 
SR Sag a v. Phillipy, 91 Ind. 

Mo.—Gamble v. Johnson, 9 Mo. 605; 
BES Leaf Co. v. Whippie, 51 Mo. 
PAM H.—Badger v. Story, 16 N. H. 
ean? Y.—Kent v. Harcourt, 33 Barb. 

Pa.—-York County Bank v. Carter, 
38 Pa. 446, 80 AmD 494; Layton v. 
Brightfield, 3 Pennyp. 181. 


Tex.—Lunn v. Scarborough, (Civ. . 


A.) 35 SW 508. 

Va.—Land v. Jeffries, 5 Rand. (26 
Va.)) 211. 

W. Va.—State v. Andrews, 39 W. 
Va. 35, 19 SE 385, 45 AmSR 884. 

ae Ala.—Heflin v. Slay, 78 Ala. 


Ga.—Cook v. Pinkerton, 81 Ga. 89, 
7 SE 171, 12 AmSR 297. 

Ind.—Fox v. Fox, 20 Ind. A. 61, 50 
NE 92. 


Me.—Dale v. Gower, 24 Me. 563. 
a Sipe —HEliiott v. Stoddard, 98 Mass. 
= ifo—Patehin v. Biggerstaff, 25 Mo. 
“rh N. C.—Fain v. Edwards, 44 N. C. 

Oh. —Leggett v. State, 15 Oh. 283. 

Pa.—Rees v. Livingston, 41 Pa. 113. 

Tex.—Fellman v. Smith, 20 Tex. 99. 

57. Lambe v. Manning, 171 Ill. 612, 
49 NE 509; Smith v. T. M. Richard- 
mas Lumber Co., 92 Tex. 448, 49 SW 

fa] Time of statement.—Declara- 
tions offered to affect a sale, on the 
ground that they are part of the res 
gesta, must appear to have been made 
at the time of the sale. Miles v. 
Knott, 12 Gill & J. (Md.) 442. 

58. Sayre v. Durwood, 35 Ala. 247. 

59. Peet v. Sherwood, 47 Minn. 
347, 50 NW 241, 929 (a letter written 
by an officer of a trust company stat- 
ing that an application for a loan 
made to it in defendant’s behalz had 
been accepted by the company is in 
itself an acceptance of the loan, and 
rahe th hearsay evidence of that 
act). 

60. Bee v. San Francisco, ete. R. 
Co., 46 Cal. 248; Largent v. Beard, 
(Tex. Civ. A.) 53. SW. 

[a] Setters are admissible. 
v. Arnold, 33 Ill. A.-622. 

61. Hartford, Conn., Mtna Ins. Co. 
v. Brannon, (Tex. Civ. "A.) 91 SW 614; 
Fifield v. Richardson, 34 Vt. 410. 

[a] Unilateral statements, not as- 
sented to by the other party, made 
even shortly after the formation of 
an oral contract, are no part of the 
res geste and are inadmissible. 
Woods v. Clark, 24 Pick. (Mass.) 35. 

62. Porter v. Hannibal, etc., R. Co., 
. oe Ahern v. Goodspeed, 73 


Parry 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 315-318] 


notice,** a demand,* or a refusal.® 

d. Denial or Disclaimer. 
may consist of unsworn statements, which are admis- 
sible because the fact of denial is in issue,°* and a 
disclaimer of ownership, total or partial, may be a 
relevant fact, properly proved by evidence of the 
statements of persons not witnesses.®7 
Conspiracy, Libel, or Slander. 
larations may be admissible because they con- 
stitute a criminal agreement or conspiracy ;°* and 


[§ 316]. 


[§ 317] e. 


63. State v. ore Wostern Inv. Co.. 
70 Wash, 381, 126 P 895 

64 Wallace v. Bernheim, 63 Ark. 
108, 37 SW 712; Gracie v. Robinson, 


14 Ark. 438; Elsterman v. Kahlen, 30 
Misc. 795, 63 NYS 23 

65. Pickel v. epee a) a ee 7. 
378; Merrill v. Cahill, 8 Mich. 55. 
2s Ark.—Tatum v. Mohr, 21 Ark. 

Kan.— Kaufman v. Springer, 38 
Kan. 730, 17 P 475. 

Mich. ——- Passmore v. Passmore, 60 
Mich. 468, 27 NW 601. 

Pee eons v. Marx, 51 Miss. 

N. H.—Clark v. Wood, 34 N. H. 447. 

S. C.—Charles v. Jacobs, 6 S. C. 69. 

67. Beasley v. Howell, 117 Ala. 
489, 22 S 989; Vincent v. State, 74 
Ala. 274; Place v. Gould, 123 Mass. 
247; Conselyea v. Van Dorn, 129 App. 
Div. 520, 114 NYS 61; Davis v. Camp- 
bell, 23 N. Cy. 482. 

68. Banks v. State, 157 Ind. 190, 60 
NE 1087; Ottley v. Herriford, 161 Ky. 
7, 170 SW 205. 

69. U. S—Judson v. Moore, 14 F. 
Cas. No. 7,569, 1 Bond 285; Spooner 
v. Daniels, 22 F. Cas. No. 13,244a; 
Turner v. Hand, 24 F. Cas. No. 14,257, 
3 Wall Jr. 88; U. S. v. Macomb, 26 
¥. Cas. No. 15, 7102, 5 McLean 286. 

Kan.—Solomon Re Co. v. Jones, 34 
-Kan. 443, 8 P 730. 

La.—Piffet’s Suce., 37 La, Ann. 871. 

Mo.—Whiteley v. Babcock, 202 SW 
1091; Fanning v. Doan, 139 Mo. 392, 
41 Sw 742. 

Streeter, 62 N. 


N. J.—Ramsdell v. 
J. Ea. ats; 48 A 575; Derby v. Derby, 


Zi NG Eq. 36; Chetwood v. Brittan, 
2N. 3 ‘Eq. 438. 
N. ah re eee v. Hastings, 194 N. 


Y. 79, 86 NE 831; Sarvent v. Hesdra, 
5 Redf. Surr. 47 {aff 26 Hun 550 (aff 
91 N. Y. 662 mem)]. 

Tex.—Portis v. Hill, 14 Tex. 69, 65 
AmD 99 

Vi—State v. Bedard, 65 Vt. 278, 
26 A 719 

Eng.—Saph v. Atkinson, 1 Add. 
Eccl. 162; Colvin v. Fraser, 2 Hage. 
Eccl. 266. 

N. §$.—Brown v. Boole, 1 N. S. 137. 
Ont.—Armstrong v. Farr, 11 Ont. 
. 186; In re Milne, 11 Grant Cn, Ci, 
Menzies v. White, 9 Grant 
SEER Matthews v. 
COnVC.) 1s pati 
6 Grant Ch. (UD. C.) 108]. 

[a] A fact is more easily remem- 
bered than hurried conversation. Van 
Houten v. Post, 33 N. J. Eq. 344. 

{[b] “In conversation, which was 
noisy and excited and lasted some 
time, no witness can be expected to 
recollect all that was saidg’ Wil- 
liams v. The Vim, 29 F. Cas. No. 
17,744a. To similar effect Spooner 
v. Daniels, 22 F. Cas. No. 13,244a; 
Williams v. Hall, 1 Curt. Eccl. 597. 

70. U. S.—Flora v. Anderson, 75 
Fed. 217; American Bell Tel. Co. v. 
People’s Tel. Co., 22 Fed. 309, 22 
Blatchf. 531 [aff 126 U. S. 1, 8 SCt 
778, 31 L. ed. 863]; Maloney v. Mil- 
waukee, 1 Fed. 611; Bedilian v. Sea- 
ton, 3 F. Cas. No. 1,218, 3 Wall. Jr. 
279; Judson v. Moore, 14 FP. Cas. No. 
he i Bond 285: In re Moore. 17 F. 
Gas. Now 97751, 4, Hask. 134; Richard- 
son v. Hicks, 20 F. Cas. No. 11,733, 
McA. Pat. Cas. 335. 

Ala.—Moore v. Tate, 114 Ala. 582, 
21 S 820; Ingram v. Illges, 98 Ala. 511, 
13 S 548; Alexander v. Hooks, 84 Ala. 
605, 4 Ss 417; Garrett v. Garrett, 29 
Ala. 439. 

- Ark.—Prater v. Frazier, 11 Ark. 249.' 


~ (22 C.J.—17] 
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it is obvious that in an action for libel or slander 


A denial 
it is unsworn. 


Statements—1. 


Dec- 


Tll.— Harris v. McIntyre, 118 I11. 
275, 8 NE 182; Johnson v. Filson, 118 
Ill. 219, 8 NE 318; Voorheis v. Bovell, 
20 Tl” A. 538. 

Ind.—McMullen vy. Clark, 49 Ind. 


lowa.—Parker v. Pierce, 16 Iowa 


Ky.—Story v. Story, 61 SW 279, 22 
KyL 1731; Vaughn v. Hann, 6 B. Mon. 
338; Colyer v. Langford, 1 A. K. Marsh 
Bee Dugan v. Harris, 13 Ky. Op. 


La.—Clark v. Slidell, 5 Rob. 330. 
Me.—Holmes v. Morse, 50 Me. 102. 
Md.—Dixon v. Dixon, 123 Md. 44, 
90 A 846, AnnCas1915D 616. 

Mass. —-Hayes v. Pitts-Kimball Co., 
183 Mass. 262, 67 NE 249. 

Miss.—Allen v. Bobo, 81 Miss. 443, 
33 S 288. 

Mo.—Daudt v. Steiert, 205 SW 222; 
Allen v. Jessup, 192 SW 720; Russell 
v. Sharp, 192 Mo. 270, 91 SW 134, 
111 AmSR 496; Grantham v. Gossett, 
182 Mo. 651, 81 SW 895; McElvain v. 
McElvain, 171 Mo. 244, 71 SW 142; 
Kinney v. Murray, 170 Mo. 674, 71 
SW 197; Steele v. Steele, 161 Mo. 566, 
61 SW 815; Burdett v. May, 100 Mo. 
13, 12 SW 1056; Worley v. Dryden, 
57 Mo. 226; Benne v. Benne, 56 Mo. 
A. 504. 

N. J.—Van Blarcom v. Kip, 26 a 
J. L. 351; Jessup v. Cook, 6 N._ J. 
434; Thompson v. West, 56 N. J. Ba 
660, 40 A 197; Smith v. Smith, 48 N. 
A Eq. tee 25 ‘A 11; Dean v. Anderson, 
34 N, Ba. 496; Ogden v. Thornton, 
30 N. y Ka. 369: Midmer v. Midmer, 
ZG IN de Hid.s 2ZI9MAAL! 2hmNe J Hg: 
548]; Lynch v. Clements, 24 N. J. 
Ea. 431; Shotwell v. Shotwell, 24 N. J. 
Eq. 378; Shipman v. Cook, 16 N. J. Eq. 
251; Durant v. Bacot, 15 N. J. Eq. 411; 
Marsh vy. Lasher, 13 N. J. Eq. 253; 
Peer v. Peer, 11 N. J. Ea. 432; Wil- 
liams v. Carle, 10 N. J. Ea. 543; Gif- 
ford v. Thorn, 9 N. Ni. Eq. 702; Wood- 
ward v. Woodward, 8 N. J. Eq. WhO 
Hendrickson v. Ivins, 1 N. J. Eq. 562. 

N. Y.—Metcalf v. Van Benthuysen. 
3 N. Y. 424; Townsend vy. Perry, 177 
App. Div. 415, 164 NYS 441; Townsend 
v. Perry, 146 Apn. Div. 995, 130 NYS 
951 [rev 124 me 1431; Roberge v. 
Bonner, 94 App. Div. 342. 88 NYS 
91 [aff 185 N. Y. 265, 77 NE 10231; 
Merchant v. White, 77 App. Div. 539, 
wo) NY Set: Tyrrel v. Emigrant In- 
dustrial Sav. Bank, 77 App. Div. 131, 
79 NYS 49; Christy v. Clarke, 45 Barb. 
529; Marcotte v. Sheridan, 91 NYS 
744: Gombault v. Public Admr., 4 
Bradf. Surr. 226; Ferrie v. Public 
Admr., 4 Bradf. Sur. 28 [aff 26 Barb. 
177 (aft 23 N. 90)7. 

N, De po reetee v. Van Auken, 12 
N. D. 175, 96 NW 301. 

Oh—Thompson v. Thompson, 18 
ales a 73; Williams v. Robson, 6 Oh. 

Pe, E ORE agmens Union L. Ins. Co. v. 
Judge, 191 Pa, 484. 43 A 374: Wan- 
Ber VID DlO, LOA Casuilo> Loa Al 


S. C—Brabham v. Crosland, 25 S. 
C. 525, 1 SE 38: White v. Moore, 23 


emer 456; Irby v. McCrae, 4 S. C. Eq. 


hs ee ae v. Hill, 14 Tex. 69, 65 


‘AmD 


Pe ek ak v. Tams, 81 Va. 132 
Wis.—McClellan v. Sanford, 26 Wis. 
595; Benedict v. Horner, 13 Wis. 256. 
Png.—Kierzkowski v. Dorion, L. R. 
2 P. C. 291; Rutherford v. Maule, 4 
Hage. Eccl. 213; Mackenzie v. Han- 
dasyde, 2 Hagg. Eccl. 211; Jones v. 


the statement complained of may be proved, although 
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In General. It is a common exper- 


ience of those dealing with human testimony that 
conversations are very imperfectly remembered,*® 
particularly where the exact language used is sought 
to be recalled after a considerable lapse of time,?° 
where the words spoken were of indifferent interest to 


Godrich, 5 Moore P. C. 16, 18 Reprint 


394; Saunders v. Saunders, 1 Rob. 
Eccl. 549; Hudson v. Parker, 1 Rob. 
Eccl. 14. 

e6E C.—Reg. v. Woods, 5 B. C. 585, 
a B.—Gilpin v. Scovil, 12 N. B. 


ioe S.—Fairbanks v. Kuhn, 14 N. S. 
cay Bp ee yv. McKercher, 13 
Ont. 561; Beatty v. Neelon, 12 Ont. 
A. 50, Azg Walmsley v. Griffith, 10 Ont. 
A. 327: Smith v. Smith, 29 Ont. 309: 
Walker v. Boughner, 148 Ont. 448; 
Johnston v. Oliver, 3 Ont. 26; Roblin 
v. Roblin, 28 Grant Ch. CD. Cc) tes 
Curry v. Curry, 26 Grant. Ch. (U. CG) 
1 [aff 4 Ont. A. 63]; Jibb v. Jibb, 24 
Grant. ‘Che “Gia Ca; 4873 Birdsell Vv. 
Johnson, 24 Grant Ch. (As). C.) 202; 
McManus v. McManus, 24 Grant Ch. 
CINCO ELLs Orr Vs Orr, 21 Grant Ch. 
CU) 397; Brouse v. Stayner, 16 
Grant Ch: (UU. C:). 5535). Vannattorv. 
Mitchell, 13 Grant Ch. (U. C.) 665; 
Douglass v. Ward, 11 Grant Ch. (U. 
€5) 39, 59; Stuart v. McNab, 10 Grant 
Chicos. cs) 234; Barr v. Hatch, 9 
Grant Ch. (U. C.) 312; Gamble vy. 
Gummerson, 9 Grant Ch. (U. C.) 193; 
Toronto v. McGill, 7 Grant Ch. (U. C.) 
462; Hollywood v. Waters, 6 Grant 
Ch. (U. C.) 329; Cottingham v. Boul- 
ton, 6 Grant Ch. (U. C.) 186; Watson 
Vv. Munro, 5 Grant. Ch. (U: Ch) 6623 
665; Northey v. Moore, 5 Grant Ch. 
(U. C.) 609; Clarke v. Little, 5 Grant 
ChaGue (ony 363; Barnhart v. Green- 
shields, 5 Grant Ch. (U. C.) 99. 

“Tt seldom happens after tne lapse 
of any considerable time that a wit- 
ness can give the exact words of 
another, unless they were very few.” 
Hayes v. Pitts-Kimball Co., 183 Mass, 
262, 264, 67 NE 249. 

“Unwritten words are, at best, but 
vanishing sound ...and when tes- 
tified to after a lapse of thirty years, 
furnish an uncertain and unsatisfac- 
tory foundation on which to build.” 
White v. Moore, 23 S. C. 456, 461. 

{a] This rule has been applied 
where a witness sought to repeat a 
conversation or statement made: (1) 
previously.” Marsh Vv. 
Lasher, 13 N. J. Ba. 253. -After a 
lapse of (2) ten months. Gombault 
v. Public Admr., 4 Bradf. Surr. (N. 
Y.) 226. (3) Two years. American 
Union LL. Ins. Co: v. Judge, 191 Pa. 
484, 43 A 374. (4) Two or three years. 


Gilpin v. Scovil, 12 N. B. 378. (5) 
Three or four years. Mackenzie v. 
Handasyde, 2 Hagg. Eccl. 211. (6) 


More than six years. Shotwell v. 
Shotwell, 24 N. J. Eq. 378. (7) Nine 
years. Thompson v. West, 56 N. J. 
Eq. 660, 40 A 197. (8) BHighteen years. 
Kierzkowski ¥. Dorion, i. R.2 Pes 
291, 5 Moore P. C. N. S. 397, 16 Re- 
print 565. (9) Twenty years. "Allen Va 
Bobo, 81 Miss. 443, 33 S 288. (10) 
Twenty-seven years. Wagner v. Hip- 
ple,. 10. Pa, Cas... 25, 173 A: Sis, Hudon 
voi ParkerjeLieRope Beel:; dts < Gla), 
Thirty years. Durant v. Bacot, 15 N. 
J. Eq. 411, 416 (where such recol- 
lection was referred to as “memory, 
in its frailest form’); Merchant v. 
White, 77 App. Div. 539, 79 NYS 1. 
(12) Forty yvears. McFElvain v. Mc- 
Elvain, 171 Mo. 244, 71 SW 142; Will- 
iams iweeCarie., L0n Niindy, Ha. 543. 
(13) Forty or fifty years. Ruther- 
ford v. Maule, 4 Hage. Eecl. 215. (14) 
Fifty or sixty years. Ferrie v. Pub- 
lic Admr., 4 Bradf. Surr. (N. Y.) 28. 
(15) More than seventy years. Flora 
v. Anderson, 75 Fed. 217. 
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the hearer,”! so that he would have no occasion to - 
treasure them up in his memory,’? or where the state- 
ment was made in loose, casual, or random conversa- 
In addition to this, testimony as to the 
admissions,’* or other oral statements of a person 
not called as a witness, is open to the objection that 
it is easily fabricated,’® or the statement may have 


tion.73 


71. See infra note 72. 

72. Ala.—Ladd v. Lookout Moun- 
tain Distilling Co., 147 Ala. 178, 40 S 
610; Garrett v. Garrett, 29 Ala. 439. 
sem v. Hann, 6 B. Mon. 

Me.—Parker v. Prescott, 86 Me. 
241, 29 A 1007. 

Mich.—Grosvenor v. 
Mich. 194, 19 NW 951. 

Mo.—Whiteley v. Babcock, 202 SW 
1091; Russell v. Sharp, 192 Mo. 270, 
91 SW 134, 111 AmSR 496. 

N. J.—Kiddle v. Clabby, 44 A 859, 
861; Kohl v. State, 59 N. J. L. 445, 
36 A 931, 37 A 73; Jessup v. Cook, 6 
N. J. L. 434; Wolfinger v. McFar- 
land, (Ch.) 54 A 862; Haley v. Good- 
heart, 58 N. J. Eq. 368, 44 A 198 [aff 
72 N. J. Eq. 953, 73 A 1118]; O’Brien 
v. O’Brien, (Ch.) 30 A 875; Vander- 
beck v. Vanderbeck, 30 N. J. Eq. 265; 
Midmer v. Midmer, 26 N. I. Eq. 299 
[aff 27 N. J. Eq. 548]; Hendrick.on 
v. Ivins, 1 N. J. Eq. 562. 

N. Perry, 177 


Harrison, 54 


. Y.—Townsend v. 
App. Div. 415, 164 NYS 441; Roberge 
v. Bonner, 94 App. Div. 342, 88 NYS 
91 faff 185° N.. Y.. 265,) 77 NE 1023). 

Wis.—Grotjan v. Rice, 124 Wis. 
253, 102 NW 551; Benedict v. Horner, 
13 Wis. 256. 
ie Uencepobiness v. Taylor, 10 Man. 


» 38. 

Ont.—Jibb v. Jibb, 24 Grant Ch. 
(U. C.) 487; McManus v. McManus, 
we GranteGhs CU. CHreris:s Barr -v: 
Hatch, 9 Grant Ch. (U. C.) 312; Mat- 
thews v. Holmes, 5 Grant Ch. (U. C.) 
I fate 5 Grant Ch.) (CU, C.)) 1087. 

“It is almost incredible that wit- 
nesses would be able to treasure up 
and detail with reliable accuracy, 
casual and loose statements made 
about sixteen years before, about a 
matter in which they could have no 
interest nor the least concern or in- 
ducement to recollect.” Vaughn v. 
Hann, 6 B. Mon. (Ky.) 338, 341. 

{a] Conversely a statement im- 
portant to the witness might well he 
remembered by him for a long time. 
Wallace’s Case, 49 N. J. Eq. 530, 25 
A 260 


{b] Casual introduction.—‘‘After 
a lapse of thirty years, it is difficult 
to believe that, in the case of a mere 
casual introduction, any witness 
‘ could be sure that the expression 
was, for instance. ‘My wife, Mrs. 
Haley.’” Haley v. Goodheart, 58 N. 
J. Eq. 368, 376, 44 A 193 [aff 72 N. 
J. Hq. 953, 73 A 1118]. 

73. Ala.—Shorter v. Sheppard, 33 
Ala. 648; Garrett v. Garrett, 29 Ala. 


439. 

Ark.—Prater v. Frazier, 11 Ark. 
249. 

D. C.—Purcell v. Coleman, 6 D. 
Coo; 


Iowa.—Holmes v. 'Connable, 111 
Iowa 298, 82 NW 780; Childs v. Gris- 
wold, 19 Iowa 362; Cooper v. Skeel, 
14 Iowa 578; Clark v. Larkin, 9 Iowa 
391; Corbit v. Smith, 7 Iowa 60, 71 
AmD 431. 

Ky.—Owsley v. Owsley, 117 Ky. 
47,°77 SW 397, 25 KyL 1186. 

La.—O’Brien v. Flynn, 8 La. Ann. 
307. 

Mo.—Daudt v. Steiert, 205 SW 222; 
Russell v. Sharp, 192 Mo. 270, 91 SW 
134, 111 AmSR 496; Strode v. Gilpin, 
187 Mo. 883, 86 SW 77; Fanning v. 
Doan, 139 Mo. 392, 41 SW 742; King 
v. Isley, 116 Mo. 155, 22 SW 634; 
Cornet v. Bertelsmann, 61 Mo. 118; 
Woodford v. Stenhens, 51 Mo. 443. 

N. J.—Wolfinger v. McFarland, 
(Ch.) 54 A 862; Myre v. Eyre, 19 NEO 
Eq. 102; Hoagland v. Hoagland, 2 N. 
Je... 501. 

N. Y.—Roberze v. Bonner, 94 App. 
Tiv. 342, 88 NYS 91 [aff 185 N. Y. 
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265, 77 NE 1023]; Taube v. Dry-Dock, 
€tG., ke 'CO.,n838 NYS Jato. 
Pa.—Moore v. Smith, 14 Serge. & R. 
388; Wanger v Hipple, 10 Pa. Cas. 
255 13 A. Sip * 
3. C.—James v. Mickey, 26 S. C. 


Ss. 

270, 2 SE _ 130. 

Tenn.—Earp v. Edgington, 107 
Tenn. 23, 64 SW 40. 

Utah.—State v. Mickle, 25 Utah 
179, 70 P 856. 

Ot a v. TEM Vit; 

Va.—Horner v. Speed, 2 Patt. & 
H. 616. 

W. Va.—Cunningham v. Cunning- 
ham, 46 W. Va. 1, 32 SE 998; Weide- 
busch vy. Hartenstein, 12 W. Va. 760. 

Wis.—Scheer v. Ulrich, 133 Wis. 
311, 113 NW 661; Durkee v. String- 
ham, 8 Wis. 1. 

N. S.—Marks v. Dartmouth Ferry 
Commn., 36 N. S. 158; In re Condon, 
28 N. S. 208; Fairbanks v. Kuhn, 14 
N.S. 147. 

Ont.—Smith v. Smith, 29 Ont. 309; 
McConnell v. McConnell, 15 Grant Ch. 
(U. C.) 20; Clarke v. Little, 5 Grant 
Ch. CURSED 363 

“Than this no species of testimony 
is more dangerous, or received with 
greater caution.” Cooper v. Skeel, 
14 Iowa 578, 581. 

[a] MTlustration.— Where defen- 
dant conducted a business for de- 
ceased as his employee at a monthly 
salary, and for the two years pre- 
ceding decedent’s death was allowed, 
in addition, a commission on net prof- 
its, evidence of declarations made by 
deceased in casual conversations that 
he was going to give defendant an 
interest or partnership in the busi- 
ness, that he had given him a partner- 
ship therein, and that he was a part- 
ner in the business, were insufficient 
to establish a partnership between 
them. Strode v. Gilpin, 187 Mo. 383, 
86 SW 77. ; 

74. Weight of admissions clearly 
proved see infra §§ 507, 508. 

75. Vaughn v. Hann, B. Mon. 
(Ky.) 338; Tousey v. Hastings, 194 
N. Y. 79, 86 NE 831 [aff 127 App. 
Div. 94, 111 NYS 344]. See also cases 
infra note 77. 

76. Jordan v. Eaton, 13 FE. Cas. 
No. 7,520, 2 Hask. 236; Vaughn v. 
Hann, 6 B. Mon. (Ky.) 338; Miller v. 
Hill, 64 Mise. 199, 118 NYS 63 [aff 
137, App.. Div.. .378,- 121 NYS (7421; 
Portis v. Hill, 14 Tex..69, 65 AmD 99. 
See also cases supra next note. 

{a] “The evidence of confessions 
at best, is the weakest and least to 
be relied on, of any known to be com- 
petent in law, because, as has often 
been said, the confessions are easily 
misunderstood, mis-recollected, per- 
verted, or misrepresented through de- 
sign or mistake, immediately after 
the confession is heard, and when 
the whole statement is fresh in the 
recollection of the witnesses.” 
Vaughn v. Hann, 6 B. Mon. (Ky.) 
338. 341. 

[b] Aside from the danger of fab- 
rication, verbal admissions are unre- 
liable, since they are frequently 
misunderstood, imnerfectly remem- 
bered, or inadvertently made. 'Tousey 
v. Hastings, 194 N. Y. 79, 86 NE 831 
[aff 127 App. Div. 94, 111 NYS 3441. 

77. U. S—Alden v. Dewey, 1 F. 
Cas. No. 153, 1 Story 336; Bedilian v. 
Seaton, 3. F. Cas. No. 1.218, 3 Wall. 
Jr. 279; Carleton v. Davis, 5 F. Cas. 
No. 2,408, 2 Ware 225; In re Goold, 
10 F. Cas. No. 5,604. 2 Hask. 34; In 
re Moore, 17 F. Cas. No. 9,751, 1 Hask. 
134; Nachtrieb v. Harmony Settle- 
ment, 17 F. Cas. No. 10.003, 3 Wall. 
Jr. 66; The Northern Warrior, 18 F. 
Cas. No. 10,325, 1 Hask. 314. 


Burton, 
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been imperfectly comprehended, wrongly interpreted, 
or misunderstood by an honest reporting witness.’® 
For these reasons such testimony is regarded as weak 
and even dangerous evidence, which should always 
be received with caution;?? and the distrust of this 
character of evidence has even found expression in 
statutes providing that testimony as to oral admis- 


Ala.—Rodgers v. Burt, 157 Ala. 
91, 47 S 226; Ladd v. Lookout Moun- 


3 


‘tain Distilling Co., 147 Ala. 173, 40 S 


610; Ingram v. Illges, 98 Ala. 511, 
13 S 548; Lehman v. McQueen, 65 Ala. 
5703; Wittick v. Keiffer, 31 Ala. 199; 
agers v. Wilson, Minor 407, 12 AmD 


ah 
Ark.—Prater v. Frazier, 11 Ark. 
249 4 


Cal.—Kauffman v. Maier, 94 Cal. 
269, 29 P 481, 18 LRA 124; Humphrey 
v. Pope, 1 Cal. A. 374,82 P 223. 

Colo.—Freeman v. Peterson, 45 
Colo. 102, 100 P-600; Jones v. Dappen, 
Zi Colowas 21, A465e Sia 

Conn.—Bradley v. Gorham, 77 Conn. 
211, 58 A 698, 66 LRA 934; Husted v. 
Mead, 58 Conn. 55, 19 A 233; Thorp 
v. Brookfield, 36 Conn. 320; Deming 
em de 2s 12 Conn. 1, 6, 30 AmD 
aie? C.—Hewett v. Lewis, 15 D. CG 

Ga.—Burk v. Hill, 119 Ga. 38, 46 
SE 732; Richmond, etc., R. Co. v, 
Kerler, 88 Ga. 39, 138 SE 833; Cobb v. 
Battle, 34 Ga. 458, 479; Ector v. 
Walsh, 29 Ga. 443; Lucas v. Parsons, 
27 Ga. 593, 619. 

Ida.—Flynn v. Flynn, 17 Ida. 147, 
104 P 1030. 

11l.—Johnson v. Filson, 118 Ill. 219, 
8 NE 318; Bragg v. Geddes, 93 Ill. 39, 
60; Straubher v. Mohler, 80 Tll. 21; 
Chicago, etc., R. Co. v. Button, 68 Ill. 
409; Hodgen v. Guttery, 58 Ill. 431; 
O’Reily v. Fitzgerald, 40 Ill. 310; 
Frizell v. Cole, 29 Ill. 465; Chicago, 
ete:, R. Col vig nazzard, 26) TWA 3a6 
Ray v. Bell, 24 Ill. 444; Morrison v. 
Dazey, 201 Ill. A. 356; Baker v. Baker, 
161 Til. A. 430; Huber v. McGlynn, 161 
Ill. A. 69; Schwachtgen v. Schwacht- 
Sen Op LA oF, 

Ind.—Chandler v. Schoonover, 14 
Ind. 324; Thompson v. Thompson, 9 
Ind. 323, 333, 68 AmD 638; Blliot v. 
Elliot, 61 Ind. A. 209, 111 NE 813. 

Iowa.—Francis v. Francis, 189 Iowa 
1191, 162 NW 839; Castner v. Chicago, 
etc., R. Co., 126 Iowa 581, 102 NW 499; 
Oberholtzer v. Hazen, 101 Iowa 340, 
70 NW 207; Allen v. Kirk, 81 Iowa 
658, 47 NW 906; Martin v. Algoma, 
40 Iowa 390; Wilmer v. Farris, 40 
Iowa 309; Wilhelmi v. Thornton, 14 
Towa 537; Wallace v. Berger, 14 Iowa 
183; Clark v. Larkin, 9 Iowa 391. 

Ky.—Goff v. Murphy, 153 Ky. 634, 
156 SW 95: Becker vy. Crow, 7 Bush 
198; Vaughn v, Hann, 6 B. Mon. 338; 
Allen v. Young, 6 T. B. Mon. 136, 17 
AmD 130; Stone v. Ramsey, 4 T. B. 
Mon. 236; Logan v. McChord, 2 A. K. 
Marsh. 224; Morris v. Morris, 2 Bibb 
311; Snelling v. Utterback, 1 Bibb 609, 
4 AmD 661; Myers v. Baker, Hard. 
544; Daniel v. Wheeler, 5 Ky. Op. 738. 

La.—Broussard v. Louisiana West- 
ern R. Co., 140 La. 517, 73 S 606; Siek- 
mann _v. Schwartz, 132 La. 852, 61 $ 
847; Litolff v. New Orleans R., ete., 
Co., 124 La. 278. 50 S 105; Zacharie’s 
Succe., 119 La. 150, 48 S 988; Des Al- 
lemands Lumber Co. v. Morgan City 
Timber Co., 117 La. 1, 41 S 332; Har- 
vin v. Blackman, 108 La. 426, 32 S 
452; Croizet’s Succe., 12 La. Ann. 401; 
Wilder v. Franklin, 19 La. Ann. 279; 
O’Brien v. Flynn, 8 La. Ann. 307; Du- 
pre v. McCright, 6 ba. Ann. 146; Mc- 
Kown v. Mathes, 19 La. 542; Hen- 
dricks v. Mon, 11 La. 137; Plicque v. 
Labranenhe, 9 La. 559; Moorhead v. 
Thompson, 1 La. 281. 

Me.—Drew v. Hagerty, 81 Me. 231, 
17 A 68,10 AmSR 255, 3 LRA 230. 

Md.—Dixon v. Dixon, 123 Md. 44, 
90 A 846, AnnCas1915D 616. 

Mich. — Hart v. New Haven, 1380 
Mich. 181, 89 NW 677. 

Mo.—Rinkel v. Lubke, 246 Mo. 377, 
152 SW 81; Collins v. Harrell, 219 Mo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sion should be ‘‘scanned with care,’’?8 or requiring 
the court to instruct the jury that such testimony 
should be regarded ‘‘ with caution.’’79 It is, however, 
the province of the jury to weigh such evidence and 
give it the consideration to which it is entitled;8° 
and it may be sufficient to support a decision.+ 

A person’s memory of his own utterances is 
regarded as more authentie¢ than that of a listener.®? 


279, 118 SW 432; Russell v. Sharp, 
192 Mo. 270, 91 SW 1384, 111 SW 496; 
Rosenwaid v. Middlebrook, 188 Mo. 58, 
86 SW 200; Kinney v. Murray, 170 
Mo. 674, 71 SW 197; Gillespie v. Stone, 
70 Mo. 505; Worley v. Dryden, 57 Mo. 
226; Ringo v. Richardson, 53 Mo. 385; 
Reed v. Morgan, 100 Mo. A. 7138, 73 
SW 381; Hitchcock v. Baughan, 36 
Mo. A. 216. 

Mont.—Escallier v. Great Northern 
R. Co., 46 Mont. 238, 127 P 458, Ann 
Casi914B 468. 

N. J.—Gould v. Hurley, 75 N. J. 
Eq. 512, 73 A 129; Wilson v. Terry, 70 
NGS Bide 281.962 A’ Sl0) Latte vie Ni J. 
785, 65 A 983]; Wolfinger v. McFar- 
land, (Ch.) 54 A 862; Ramsdell v. 
Streeter, 62 N. J. Eq. 718, 48 A 575; 
Ruckelshaus v. Borcherling, 54 N. J. 
Eq. 344, 34 A 977 [aff 55 N. J. Hq. 589 
mem, 39 A 1113 mem]; Traphagen v. 
Voorhees, 44 N. J. Eq. 21, 12 A 895; 
Hodge v. Amerman, 40 N. J. Ea. 99, 2 
A 257; Jones v. Knauss, 31.N. J. Eq. 
609 [app dism 82 N. J. Eq. 323]; Mid- 
mer v. Midmer, 26 N. J. Eq. 299 [aff 
27_.N. J. Eq. 548]. 

N. Y.—Tousey v. Hastings, 194 N. 
Y. 79, 86 NE 831; Wheeler v. Sund- 
strom, etc., Co., 143 App. Div. 499, 128 
NYS 355; Tompkins v. Leary, 134 App. 


Div. 14) 11S TNS 381050 Roberge. v. 


Bonner, 94 App. Div. 342, 88 NYS 91 
{aff 185 N. Y. 265, 77 NH 1023]; Gar- 
rison v. Akin, 2 Barb. 25; Kehr v. 
Stauf, 12 Daly 115; Davis v. Davis, 7 
Daly 308; Stillwell v. Bateman, 83 
Misc. 589, 145 NYS 821; Hoellerer v. 
Kaplan, 19 Mise. 539, 43 NYS 1035; 
Whitman v. Foley, 7 NYS 3210 [aff 125 
N. Y. 651, 26 NE 725]; Law v. Mer- 
rills, 6 Wend. 268, 277; Malin v. Malin, 
1 Wend. 625, 652; Botsford v. Burr, 2 
Johns. Ch. 405; Marks v. Pell, 1 Johns. 
Ch. 5945599; ~Bovd! vy. NcWean,, “1 
Johns. Ch. 582; Sarvent v. Hesdra, 
5 Reaf. Surr. 47, 54 [aff 26 Hun 550 
(aff 91 N. Y. 662)]; Cunningham vy. 
Burdell, 4 Bradf. Surr. 3438, 482; 
‘Marre v. Ginochio, 2 Bradf. Surr. 165; 
Jaques v. Public Admr., 1 Bradf. Surr. 
499, 522. 
aaut C.—Clement v. Clement, 54 N. C. 
Oh.—Crowell v. Western Reserve 
Bank, 3 Oh. St. 406. 
eee v. O’Neill, 177 P 
Pa.—In re Jacoby, 190 Pa. 382, 42 
A 1026; Churcher v. Guernsey, 39 Pa. 
84, 86; Walter v. Snowden, 5 Pa. Cas. 
154, 8 A 406; Sage v. McQGuire, 4 
Watts & S. 228; King v. Burns, 63 
Pa. Super. 555; Shuman’s Bst., 45 Pa. 
Serr oSts Orrev. (Orr, 22> Pa. Dist: 
S. C.—Draffin v. Charleston, etc., 
R. Co., 34 S. C. 464, 138 SE 427; Brab- 
oan v. Crosland, 25 S. C. 525, 1 SH 


Tenn.—Clack v. Hadley, (Ch.) 64 
SW 408. 

Tex.—Welder v. Carroll, 29 Tex. 
817; Coats v. Elliott, 23 Tex. 606; 
Hall v. Layton, 16 Tex. 262; Tuber- 
ville v. State, 4 Tex. 128; Yates v. 
Caswell, (Civ. A.) 169 SW 1104. 

Utah.—Copley v. Union Pac. R. 
Co}, 26" Utah-361,. 73? Peolt 

Vt.—State v. Roberts, 63 Vt. 139, 
21 A 424. 

Va.—Garrett v. Rutherford, 108 
Va. 478, 62 SE 389; Phelps v. Seely, 
22 Gratt.’ (63 Va.) 573; Horner v. 
Speed, 2 Patt. & H. 616. 

Wash.—Ludberg, v. Barghoorn, 73 
Wash. 476, 131 P 1165. 

W. Va.—-Vangelder v. Hoffman, 22 
W. Va. 1. i 

Wis.—Thomas v. Paul, 87 Wis. 
607, 58 NW 1031; Haven v. Mark- 
strum, 67 Wis. 493, 30 NW 720; Nash 
v. Hoxie, 59 Wis. 384, 18 NW 408; 
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Saveland v. Green, 40 Wis. 431; Dre- 
her_v. Fitchburg, 22 Wis. 675, 99 
AmD 91; Benedict v. Horner, 13 Wis. 
256; Durkee v. Stringham, 8 Wis. 1. 

Eng.—Colvin v. Fraser, 2 Hage. 
Heel. 266; Mynn v. Robinson, 2 Hagg. 
Eccl. 169; Kinleside v. Harrison, 2 
Phillim. 449, 161 Reprint 1196; Scott 
v. Rhodes, 1 Phillim. 12, 161 Reprint 
898; Lench v. Lench, 10 Ves. Jr. 511, 
32 Reprint 943. 

N. B.—Reed v. McLaughlin, 13 N. 
B. 128; Gilpin v. Scovil, 12 N. B. 378, 
OL ek Grae Church v, Love, 5 N. 


Ont.—Peterkin v. McFarlane, 9 
Ont. A. 429; Hagar v. O’Neill, 21 Ont. 
27; Hall v. Hall, 20 Ont. 684; Jibb v. 
Jibb, 24 Grant Ch. (U. C.) 487; Mc- 
Manus v. McManus, 24 Grant Ch. (U. 
C.) 118; Swan v. Adams, 23 Grant Ch. 
CI C:)~ 2202. Proctor =v Grant... 9 
Grant Ch. (U. C.) 26; Toronto v. Mc- 
Gill, 7 Grant Ch. (U. C.) 462; Holmes 
v. Matthews, 3 Grant Ch. (U. C.) 379 
[rev on other grounds 5 Grant Ch. 
(OLE) As 47a 

““The repetition of the words of a 
conversation is always to be viewed 
with circumspection.” Ruckelshaus 
v. Borcherling, 54 N. J. Eq. 344, 349, 
37 A 977 [aff 55 N. J. Eq. 589, 39 A 
1113]. 

“It has repeatedly been held that 
verbal admissions uncorroborated by 
other facts should be weighed with 
great caution.” Freeman v. Peterson, 
45 Colo. 102, 107, 100 P 600. 

“Tvidence consisting of the mere 
repetition or [of] oral statements— 
and especially when made to and 
proved by persons having no inter- 
est in the subject of the conversa- 
tion—is of the weakest and most un- 
reliable character, and should be re- 
ceived with the greatest caution. 
And unless corroborated by other 
proof, or aided by surrounding cir- 
cumstances, it must be held insuffici- 
ent to establish any material fact.” 
Vangilder v. Hoffman, 22 W. Vu. 1, 
12 [quot Garrett v. Rutherford, 108 
Va. 478, 62 SE 389]. 

“Tt is well settled that evidence 
of verbal admissions ought to be re- 
ceived with great caution because 
of the liability of witnesses to mis- 
take or misunderstand the admission 
when made, and to remember inac- 
curately or misrepresent it after- 
wards. ... If this be the rule where 
the verbal admission is to affect the 
party or person who made it, it 
ought to apply with greater force 
where it is to affect the rights of 
another.” Metropolitan L. Ins. Co. v. 
O’Grady, 115 Va. 830, 834, 80 SE 743. 

[a] “Verbal admissions are the 
weakest kind of evidence, especially 
when the exact language cannot be 
given, and when the purpose is to 
eke out a written contract or to put 
a particular interpretation upon such 
contract.” Des Allemands Lumber 
Co. v. Morgan City Timber Co., 117 
La. 1, 41 S 332: , 

[b] Where writings exist which 
tend to contradict the admissions, 
the verity of the fact sought to be 
established by the admissions must 
be shown by clear and convincing 


evidence. Baker v. Baker, 161 Ill. 
A. 430. 
78. Stewart v. De Loach, 86 Ga. 


729, 12 SH 1067; Atlanta v. Brown, 
73 Ga. 630; Smith v. Page, 72 Ga. 5395 
Ocean Steamship Co. v. McAlpin, 69 
Ga. 437; Ford v. Kennedy, 64 Ga. 537. 


79. Peo. v. Sternberg, 111 Cal. 11, 
HG ee ADIT ® 
[a] An instruction that such ad- 


missions are to be viewed with ‘‘dis- 
trust” is properly retused because 
of the distinction between “caution 


[§ 319] 2. Statements of Decedents. 
to all the infirmities just mentioned®? and to the 
further objection that it is impossible, in most cases, 
to convict the witness of perjury if his testimony is 
willfully false,** testimony as to the oral statements 
of deceased persons, which is therefore regarded as 
the weakest kind of evidence and subjected to the 
closest serutiny.®® 
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Exposed 


and “distrust.” Peo. v. Sternberg, 
11d Caled 43 eR. 2018 

Cautionary instructions generally 
See Trial [38 Cyc 1724-1763]. 

80. U. S.—Zachry v. Nolan, 66 
Fed. 467, 14 CCA 258. 

Colo.—Moynahan v. Perkins, 36 
Colo. 481, 85 P 1132, 10 AnnCas 1061. 

Ga.—Burk v. Hill, 119 Ga. 88, 45 
SE 732; Phceenix Ins. Co. v. Gray, 113 
Ga. 424, 38 SE 992. 

Tll.—Mauro v. Platt, 62 Ill. 450; 
Dufield v. Cross, 12 Ill. 397; Patter- 
son v. Houston, 92 Ill. A. 624. 

Towa.—Kinkead v. Kennedy, 133 
NW 114. 

Kan.—-Home-Riverside Coal Min 
Co. v. Fores, 64 Kan. 39, 67 P 445; 
Atchison, ete., R. Co. v. Potter, 60 
Kan. 808, 58 P 471, 72 AmSR 585. 

Ky.—South Covington, etc., R. Co. 
v. McHugh, 77 SW 202, 25 KyL 1112. 

Mass.—McSweeney v. Edison Plec- 
tric Illum. Co., 228 Mass. 563, 117 
NE 847; Rumrill v. Ash, 169 Mass. 
341, 47 NE 1017. 

Mich.—Laird v. Laird, 127 Mich. 24, 
86 NW 436; Eastman v. Lake Shore, 
etc., R. Co., 101 Mich. 597, 60 NW 
309. 

Minn.—Whitacre v. Culver, 8 Minn. 
33 


Mo.—Overton v. White, 117 Mo. A. - 
576, 98 SW 363; Ephland v. Missouri 
RaicxeRy Cor, wl Moa oon: 

Nebr.—Gloe v. Chicago, etc, R. 
Co., 65 Nebr. 680, 91 NW 547; Paxton 
v. State, 59 Nebr. 460, 81 NW _ 383, 
80 AmSR 689; Hendrix v. Kirk- 
patrick, 48 Nebr. 670, 67 NW 759. 

Nev.—Peterson v. Pittsburg Silver 
Peak Gold Min. Co., 37 Nev. 117, 140 
AE 1 Ds 

N. Y.—Weigley v. Kneeland, 18 
App. Div. (47, 45 NYS 388;: Meister 
v. Sharkey’s Monument Works, 5 App. 
Div. 470, 39 NYS 789; Metropolitan 
L. Ins. Co. v. Schaefer, 16 Misc. 625, 
40 NYS 984. 

Or.—Kabat v. Moore, 48 Or. 191, 

Heitmann, 38 


85 P 506. 

Tex.—Masterson v. 

Tex. Civ. A. 476, 87 SW 227; Gulf, etc., 
a Co. v. Combes, (Civ. A.) 80 SW 
1045. 

Wis.—Schultz v. Culbertson, 125 
Wis. 169, 103 NW 234; Saveland v. 
Green, 40 Wis. 431. 4 

Eng.—Brown v. Wren, [1895] 1 Q. 
B. 390. 

81. Leitch v. Pittsburgh Diamond 
Nat. Bank, 234 Pa. 557, 83 A 416. 

S2. VJordan nv. BHDaton, U3 ben Cas: 
No. 7,520, 2 Hask. 286; Danforth v. 
Moore, 55 N. J. Hq. 127, 35 A 410; 
Hodge v. Amerman, 40 N. J. Eq. 99, 
2 A 257; Perkins v. Partridge, 30 N. 
J.) Hai. 559 Laff 32. -N. 1S. Wa. 399)); 
West Jersey R. Co. v. Thomas, 23 N. 
J. Eq. 481 [aff 24 N. J. Eq. 567]; 
In-re Clark, (N. J. Prerog.) 52) A 
222; Moore v. Moore, 2 Bradf. Surr. 
(N. Y.) 261; Reg. v. Herrell, 12 Man. 
198. 

fa] Reason for rule.—‘A party 
generally knows and comprehends his 
own statements; but it is quite often 
the case, that a witness, when called 
upon to repeat what has been said 
in his presence, is quite incorrect in 
his testimony in relation thereto; this 
may be owing to a mere misapprehen- 
sion of the statement, or to the wit- 
ness mingling what had been the sub- 
ject of a prior conversation with the 
subsequent one, or to the impossi- 
bility of recollecting the _ precise 
words used by the party.” Jordan v. 
Baton, 13 F. Cas. No. 7,520, 2 Hask. 
236. 

83. See supra § 318. 

84. See cases infra note 85. 

85. U.S.—Lea v. Polk County Cop- 
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[§ 320] 3. Positive and Negative Testimony.*° 
Positive testimony of a witness that he heard a state- 
ment made usually outweighs the testimony of other 
persons who were present and who testify merely to a 
want of recollection,’’ or that they did not hear it,** 
especially if the cireumstances of the particular case 
indicate that they were inattentive.®® 
tive testimony may outweigh the alleged declarant’s | 
testimony that he has no recollection of making: the 
statement attributed to him,°° or even his express 
denial, where he concedes that he cannot definitely 
recollect what he said, or where such denial, under 


per Co., 21 How. 493, 504, 16 L. ed. 203; 
Garey v. Union Bank, 10 F. Cas. No. 
§,241la, 3 Cranch C. C. 233 [aff 5 Pet. 
99, 8 L. ed. 60]; Johns v. Slack, 13 F. 
Cas. No. 7,363, 2 Hughes 467. 
Ala.—Alexander v. Hooks, 84 Ala. 
605, 4 S 417; Bibb v. Hunter, 79 Ala. 
351; Garrett v. Garrett, 29 Ala. 439. 
Cal_—In re Friedman, 172 P 140; 
In re Emerson, 175 Cal. 724, 167 P 
149; Tweedale v. Barnett, 172 Cal. 
271, 156 P 483; Woolsey v. Williams, 
128 Cal. 552, 61 P 670; Mattingly v. 
Pennie, 105 Cal. 514, 39 P 200, 45 
AmSR 87; Thompson v. Lynch, 29 
Cal. 189; Heitman v. Bruns, (A.) 174 
P 67; Lippert v. Pacific Sugar Corp., 
33 Cal. A. 198, 164 P 810. 
Ga.—Solomon vy. Solomon, 2 Ga, 18, 


Ill.—Dangerfield v. Hope, 157 II. 
AN 63. 


. Iowa.—Hart v. Hart, 181 Iowa 527, 
164 NW 849; In re McDonald, 167 
Iowa 582, 149 NW 897; Holmes ev. 
Connable, 111 Iowa 298, 82 NW 780. 

Ky.—Story v. Story, 61 SW 279, 22 
ie 1731; Vaughn v. Hann, 6 B. Mon. 
338. 

La.—Fisher’s Succ., 141 La. 189, 74 
S 900; Gabisso’s Succe., 122 La, 824, 
48 S 277; Piffet’s Succ., 37 La, Ann. 
871; Gordon v. Stubbs, 36 La. Ann. 
625, 631; Bodenheimer v. Boden- 
heimer, 35 La. Ann. 1005; Bland v. 
Lloyd, 24 La. Ann. 6038; Coeler v. 
Abels, 18 La. Ann. 617; Chapman v. 
Woodward, 16 La. Ann. 167; Bringier 
v. Gordon, 14 La. Ann. 274; Croizet’s 
Suce., 12 La. Ann. 401; Wilder v. 
Franklin, 10 La. Ann. 279; Tuttle v. 
Burrougkes, 9 La. Ann. 494; Gates 
v. Walker, 8 La. Ann. 277; Ward v. 
Valentine, 7 La. Ann. 183; Stancill 
v. Gilmore, 6 La. Ann. 763; Moran v. 
Le Blanc, 6 La. Ann. 113; Segond’s 
Succe., 7 Rob. 111; Moran v. Donnelly, 
6 La. A. (Orleans) 42; Dupre’s Succ., 
2 ua. A. (Orleans) 441; Wall v. Hes- 
lin, 2 La. A. (Orleans) 112. 

Mo.—Daudt v. Steiert, 205 SW 222; 


Rinkel v. Lubke, 246 Mo. 3877, 152 
SW 81; Collins v. Harrell, 219 Mo. 
279, 118 SW 432; Russell v. Sharp, 


192 Mo. 270, 91 SW 134, 111 AmSR 
496; Grantham v. Gossett, 182 Mo. 
651, 81 SW 895; Fanning v. Doan, 139 
Mo. 392, 41 SW 742; Brownlee v. Fen- 
wick, 103 Mo. 420, 15 SW 611; Davis 
v. Green, 102 Mo. 170, 14 SW 876, 11 
LRA 90; Berry v. Hartzell, 91 Mo. 
132, 3 SW 582; Modrell v. Riddle, 
82 Mo. 31; Kennedy v. Kennedy, 57 
Mo. 73; Ringo v. Richardson, 53 Mo. 
385; Johnson v. Quarles, 46 Mo. 
423, 427. 

Mont.—Escallier v. Great Northern 
R. Co., 46 Mont. 238, 249, 127 P 458, 
AnnCas1914B 468 [quot Cyc]. 

Nebr.—Overlander v. Ware, 102 
Nebr. 216, 166 NW 611; Williams v. 
Miles, 68 Nebr. 463, 94 NW 705, 96 
NW 151, 110 AmSR 431, 62 LRA: 383, 
4 AnnCas 306; Clark v. Turner, 50 
Nebr. 290, 69 NW 843, 38 LRA 433; 
Falsken v. Harkendorf, 11 Nebr. 82, 
7 NW 749. 

N. J.—McKinney v. Slack, 19 N. J. 
Kq. 164. 

N. Y.—Rosseau v. Rouss, 180 N. Y. 
116, 72 NE 916; Coutant v. Mason, 
160 App. Div. 575, 145 NYS 785; Lucia 
Min. Co. v. Evans, 146 App. Div. 416, 
131 NYS 280; Townsend v. Perry, 146 
App. Div. 225, 130 NYS 951; Hoffman 
v. Condon, 134 App. Div. 205, 118 NYS 


EVIDENCE : 


Such posi- 


899; Tompkins yv. Leary, 134 App. Div. 
114, 118 NYS 810; Miller v. Hill, 64 
Mise. 199, 118 NYS 63 [aff 137 App. 
Div. 378, 121 NYS 741]. 

Pa.—Sage v. McGuire, 4 Watts & 
S. 228; King v. Burns, 63 Pa. Super. 
555. 
ri C.—Irby v. McCrae, 4 S. C. Eq. 


Tex.—Grace v. Hanks, 57 Tex. 14; 
Coats v. Elliott, 23 Tex. 606; Portis 
v. Hill, 14 Tex. 69, 65 AmD 99. 

Va.—Donaghe v. Tams, 81 Va. 132. 

Wash.—Plath v. Mullins, 87 Wash. 
403,015 P7811. 
ee gees pw v. Meacham, 13 Wis. 

Eing.—Crouch v. Hooper, 16 Beav. 
182, 51 Reprint 747; Rutherford v. 
Maule, 4 Hage. Eccl. 213. 


N. B.—Nova Scotia Bank v. Fish, 32 
x B. 434; Wilbur v., Jones, 21 N. B. 


N. S.—Thomson v. Thomas, 23 N. 
Bee Fairbanks v. Kuhn, 14 N. S. 


Ont.—Girardot v. Curry, 38 Ont. L. 
350, 11 OntWN 277; Walker v. Bough- 
ner, 18 Ont. 448; Orr v. Orr, 21 Grant 
Ch. (U. C.) 397; McConnell v. McCon- 
nell, LoaGrant.Chy GUinC,)s 20. 

“Courts of justice lend a very un- 
willing ear to statements of what 
dead men had said.” Lea v. Polk 
County Copper Co., 21 How. (U. S.) 
493, 504, 16 L. ed. 2038. 

“The testimony of witnesses who 
swear to the admissions of a dead 
man is weak and should not be acted 
upon without great caution.” MHoff- 
man v. Condon, 134 App. Div. 205, 
206, 118 NYS 899. 

“This evidence of the oral admis- 
sions of a deceased party made in 
the hearing of a single witness, and 
so entirely unsupported, not to say 
contradicted, by the other evidence in 
the case, ought certainly to be re- 
ceived after such a lapse of time with 
great caution and due allowance for 
the frailty of memory and the lia- 
bility to mistake or forget the precise 
terms and true import of the lan- 
guage used.” Portis v. Hill, 14 Tex. 
69, 73, 65 AmD 99. 

{a] Unsupported testimony of one 
person as to declarations of a de- 
cedent is weakest of all evidence. 
Lippert v. Pacific Sugar Corp., 33 Cal. 
A. 198, 164 P 810. 

86. Positive and negative testi- 
mony generally see infra XXII; C. 

Tendency of controverting evidence 
to disparage testimony as to declara- 
tions see infra § 321. 

87. Cable v. Paine, 8 Fed. 788, 3 
McCrary 169; Tocker v. Ayre, 3 Phil- 
lim. 539, 161 Reprint 1408; Wilkes v. 
Maxwell, 14 Man. 599. 

88. U. S—Baltimore, etc, R. Co. 
v. Baldwin, 144 Fed. 58, 75 CCA 211; 
Abbe v. Rood, 1 F. Cas. No. 6, 6 Mc- 
Lean 106. 

“COT cea OED v. Scribner, 6 Conn. 


Mo.—Isaacs v. Sprainka, 95 Mo. 
517, 8 SW 427; Armstrong v. Denver, 
ence R. Co., 195 Mo. A. 88, 190 SW 

N. J.—Wright v. Wright, 4 N. J. 
Eq. 28; Read v. Cramer, 2 N. J. Ea. 
277, 34 AmD 204. 

N. Y.—Sanger v. Vail, 4 Abb. Pr. 
217,413 HowPr 500. 
syne Johnson v. Scribner, 6 Conn. 


[§§ 320-321 


the circumstances of the case, is in effect merely an 
assertion of absence of recollection.% 
testimony has no clear advantage over a flat denial 
by the alleged declarant®* who gives his version of 
what he said,°* or over a positive denial by other wit- 
nesses who had equal means of knowledge and were 
paying attention.®° 
be such that the alleged declarant’s statement of 
want of recollection will outweigh the positive testi- 
mony of the reporting witness.%° 

[§ 321] 4.” Circumstances Tending to Disparage 
Testimony. The following circumstances have been 


But positive 


Indeed the circumstances may 


90. I1l1—Booker vy. Booker. zu8 Ill: 
529, 70 NE 709, 100 AmSR 250; Van- 
pelt v. Hutchinson, 114 Ill. 435, 2 NH 
491; Gorham v. Peyton, 3 Ill. 363. 

Nebr.—Railsback v. Patton, 34 
Nebr. 490, 52 NW 277. 7 

N. J.—Meredith v. Sayre, 32 N. J. 
Eq. 557, 565; Van Dyke v. Van Dyke, 
31 N. J. Eq. 176. 
ae Y.—Cridler v. Colegrove, 5 NYSt 

Pa.—Hibbs v. Woodward, 15 Wkly 
NC 338. 

Tex.—Hinkle v. Higgins, 83 Tex. 
615, 19 SW 147. 

N. S.—Cameron v. Grant, 23 N. S. 
50; Dewar v. Peardon, 8 N. S. 102. 

91. Stevenson v. Marble, 84 Fed. 
23 [app dism 90 Fed. 830 mem, 32 
CCA 609 mem]. 

92. Ralph v. Chicago, ete., R. Co., 
32 Wis. 177, 14 AmR 725; Yorkshire 
Guarantee, etc., Corp. v. Cooper, 10 
BiCr6b, 694 

93. Downing v.+.Freeman, 13 Me, 
90; Cridler v. Colegrove, 5 NYSt 232; 
Reeves v. Poindexter, 53 N. C. 308. 

94. Downing v. Freeman, 13 Me: 
90; Cridler v. Colegrove, 5 NYSt 232. 

95. Ala.—Stoddard vy. Kelly, 50 
Ala. 452. 

Ill.—Fizell v. Cole, 42 Ill. 362. 

N. J.—Hildreth v. Marshall, 5i N. 
J. Eq. 241, 27 A 465. 

Pa.—Mead v. Conroe, 113 Pa. 220, 
8 A 374. 

Tenn.—Delk v. State, 8 Head 79. 

Wis.—Joannes v. Mildred, 90 Wis. 
68, 62 NW 916; Soa v. Eldredge, 
71 Wis. 538, 37 NW 820. 
ae S.—In re Cullen, 36 N. S. 482, 

fa] Tllustration.—‘“‘Jonathan alone 
states that at that conversation his 
aunt expressed dissatisfaction with 
her former wills and instructed him 
to have a new will prepared which 
would give him her entire estate. He 
is not supported in this by either of 
the women present, and when it is 
remembered that the conversation 
was had in the stillness of the night 
in a room where the two women were 
present, where every word uttered 
by the sick woman was heard, and it 
is considered that the two women 
present narrate so particularly and 
correctly that which was said, it is 
hardly credible that so important a 
statement as that which Jonathan as~- 
serts could have escaped their at- 
tention.” Hildreth v. Marshall, 51 N. 
J. Eq. 241, 245, 27 A 465. 

96. Daiby v. Cronkhite, 22 Iowa 
222; Logan v. McChord, 2 A. K. 
Marsh, (Ky.) 224. 

{a]_ This view has been asserted: 
(1) Where plaintiff testified to al- 
leged statements of defendant and de- 
fendant stated “in two or three dif- 
ferent ways, his entire want of re- 


membrance, and non-recollection of 
the alleged conversation.” Dalby v. 
Cronkhite, 22 Iowa 222, 224. (2) 


Where the reporting witness “as- 
sumes an air of sneering levity in 
response to important and proper 
questions, and betrays an air of 
triumph in baffling the serutiny of in- 
quiry. He details the place of the 
conversation, and the person with 
whom it was held, when that person, 
in his deposition, can remember no 
such meeting or conversation, which 
he believes he should have remem- 


bered, if it had taken place.” Logan 


- For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§ 321] 


noticed as tending to impair the credibility of tes- 
timony to oral declarations or admissions: That the 
testimony is improbable;%? that the alleged state- 
ment is inconsistent with proved facts in the case,%? 


absurd,°® or demonstrably false;+ 


ment is not in harmony with the conduct of the wit- 
ness or of the declarant,? or that it conflicts with the 
declarant’s statements ‘to other persons at other 
times;* that the witness was not on such terms of 
intimacy with the declarant that the latter would 
have been likely to make the witness a confidant ;+ 
that the witness is not corroborated by any indepen- 


EVIDENCE 


expected ;° 


that the states 


dent circumstance in the case;> that there is no writ- 


Bag tag 2 A. K. Marsh. 

97. U. S._-Johns Vamos laekoe dl Sak 
Cas. No. 7,363, 2 Hughes 467; U.S. Vv. 
Bernal, 24 FB. Gas. No. 14, 581, Hoffm. 
Land Cas. 139. 

Ala.—Alexander v. Hooks, 84 Ala. 
ee ¢ ne 417; Garrett v. Garrett, 29 

a. oF 

Til. 189 pea v. Metropolitan West 
Side El. R. Co., 177 Ill. A. 193; Broad- 
dus v. Bruce, 177 Ill. A. 1838 

Iowa.—Cooper v. Skeel, 14 Iowa 578. 

Ky.—Powell v. Swain, 5 Dana 1; 
Vaughn v. Hann, 6 B. Mon. 338; 
Myers v. Baker, Hard. 544. 

Mich.—Gardiner v. Courtright, 165 
Mich. 54, 139 NW 822. 

Mont.—-Escallier v. Great Northern 
R. Co., 46 Mont. 238, 349, 127 P 458, 
AnnCasi914B 468 [quot Cyc]; Reid v. 
Hennessy Mercantile Co., 45 Mont. 
388, 123 P 397. 

N. Y.—Tyrrel v. Emigrant Indus- 
trial Sav. Bank, 77 App. Div. 131, 79 
NYS 49; Marcotte v. Sheridan, 91 
NYS 744. 

Pa.—Thompson v. Ridelsperger, 144 
Pa. 416, 22 A 826. 

Tex.—Hall v. Layton, 16 Tex. 262; 
loa v. Hill, 14 Tex. 69, 65 AmD 


av — Cleaviana v. Burton, 11 Vt. 
Va. —Norfolk, etc., Co. Strick- 


ler, 118 Va. 153, RAY Si 824; a Benkene 
Vv. Tams, 81 Va. 132. 

Eng.—Falle v. Le Sueur, 12 Moore 
P. C. 501, 533, 14 Reprint 1002. 

B. C.—Van’ Volkenburg v. Western 
Canadian Ranching Co., 6 B. C. 284. 

Man.—Young v. Canadian Pac. R. 
Co., 1 Man. 205, 

Ont. — Vannatto  v. Mitchell, 13 
Grant, Ch. (U. C.) 665; Hollywood v. 
Waters, 6 Grant Ch. (U. C.)°329, 336. 

[a] ‘This rule has been applied: 
(1) Where declarant could have had 
no motive for making the statement. 
Johns v. Slack, 13 F. Cas. No. 7,363, 
2 Hughes 467. (2) Where the al- 
leged statement was manifestly 
against the party’s interest and made 
without color of ground for doing so. 
Powell v. Swain, 5 Dana (Ky.) 1. (3) 
Where the alleged statement was un- 
necessary, uncalled for, and_ highly 
prejudicial to the declarant. Thomp- 
son v. Ridelsperger, 144 Pa. 416, 22 A 
826. (4) Where the alleged state- 
ment was a confession of gross morati 
turpitude. U.S. v. Bernal, 24 F. Cas. 
No. 14,581, Hoffm. Land Cas. 139. (5) 
Where the statement was an admis- 
sion of base fraud and the alleged 
declarant a person of intelligence and 
standing in the church. Donaghe v. 
Tams, 81 Va. 132. (6) Where the al- 
leged admission was made in a place 
where many persons were collected 
and the lawsuit was the subject of 
conversation. Cleavland v. Burton, 
Dit, 138% 

98.0: 3S.—Lueo, .v.. Uses... 15.2: 
Cas. No. 8,594 [aff 23 How. 515, 16 L. 
ed. 545]; Smith v. Burnham, 22 F. 
Cas. No. 13,019, 3 Sumn. 43 

Ala.— Alexander v. Hooks, “g4 Ala. 
605, 4 S 417. 

Ky.—Story v. Story, 61 SW 279, 22 
ar 1731; Powell v. Swan, 5 Dana 


Mo.—Kinney v. Murray, 170 Mo. 
674, 71 SW 197. 

N. J.—Ramsdell v. Streeter, 62 N. 
J. Eq. oh 48 A 575; Jones v. Knauss, 
31 N. J. Ea. 609, 617 [app dism 32 N. 


(Ky.) | J. _EBq.-323]. 
N. 


Y.—Ryan v. Breander Bldg., 
etc., Co., 166 App. Div. 930, 151 NYS 
576; Garrison v. Akin, 2 Barb. 25. 
1 S.—Neary v. Fowler, Z) Noo: 

5. 


Ont.—Swan v. Adams, 23 Grant 
Ch. 2(U2Es) 92208 2278 

[a] This rule has been applied to 
an alleged admission of one of two 
parties in opposition to recitals in a 
prior written contract between them. 
cage v. Hooks, 84 Ala. 605, 4 S 


U. S. v. Bernal, 24 F. Cas. 

14, re Cooper v. Skeel, 14 Iowa 
ae Emerson Vv. Riley, 41 App. 
C.) 480; Grantham v. Gossett, 
Mo. 651, 81 SW 895; Davidson v. 
Rightmyer, 38 Misc. 493, NYS 
977; Rutherford v. Maule, 4 Hagg. 
Eceel. 2138, 238; Elwes v. Elwes, 1 
aa Cons. 269, 285, 161 Reprint 


U. ee Neate v. Neale, 9 Wall. 
il 75 L. ed. 590. 
Ky.—Story v. Story, 61 SW 279, 
22 Ky 1731. 
bp aire le v. Valentine, 7 La. Ann. 
Md.—Whalen v. Spe eis 89 Md. 


199, 48 A 45, 44 LRA 
i Mich.—Russell v. Miller, 26 Mich. 


Mo.—Ringo v. Richardson, 53 Mo. 

SoBe Johnson v. Quarles, 46 "Mo. 423. 

H.—Chamberlin v. Ossipee, 60 
Noi 212: 


. J.—Moore v. Kraemer, 50 N. J. 
EG ee 6s 26) CANO 61: Maloney Vv. 


Herbert, (Ch.) 15 A 824, 826; Cooper | 


Vv. Carlisle, 17 News. Ba; 525. 

N. Y.—Tyrrel v. Emigrant Indus- 
trial Sav. Bank, 77 App. Div. 131, 79 
NYS 49 

Eng.—Elwes v. Elwes, 1 Hagg. 
COnee. 269, 6. 

3. U. S.Neale v. Neale, 9 Wall. 
1, 19 L. ed. 590; Jordan v. Eaton, 13 
F. Cas. No. 7,520, 2 Hask. 236; Luco 
Vv; U.S. 15 F. Cas. No. 8,594 (aft 23 
How. 515, 16 L. ed. 545]. 

Ind. —Indianapolis, ete R._ Co: 
Hubbard, 36 Ind. A. 160, 74 NE 535. 

N. J.— Wolfinger Vv. McFarland, 67 
N. J. Eq. 687, 54 A 862, 63 A 1119. 

N. Y.—Matter of Herrmann, 75 
Misc. 599, 136 NYS 94 

Phillippine.—vU. S. ee “Yap Kin Co., 
22 Philippine 340. 

4 Ala.—Bryan v. Cowart, 21 Ala. 


92. 
is Cia oe v. Battle, 34 Ga. 458, 


eee v. Hann, 6 B. Mon. 


J.—Wanmaker v. Van Buskirk, 
1 N J. Eq. 685, 23 AmD 748. 
Va.—Southern R. Co. v. Mason, 119 
Va. 256, 89 SE 225. 
5. U. S.—Hostetter Co. 
mers, 84 Fed. 333. 
Ky. —Powell v. Swan, 5 Dana 1. 


v. Som- 


La.—Tuttle v. Burroughes, 9 La. 
Ann. 494, 
Mo.—Collins v. Harrell, 219 Mo. 


279, 118 SW 432; Davis v. Green, 102 
Mo. 170, 14 SW 876, 11 LRA 90. 
Mont.—Escallier v. Great Northern 


R. Co., 46 Mont. 238, 249, 127 P 458,} 


AnnCasi914B 468 [quot Cyc]. 
N. J.—Marsh v. Lasher, 13 N. J. 
Hai, 253. 
N. D.—Forester My Van Auken, 12 
N. D. 175, 96 NW 301. 
Tex.—Portis v. Hill, 14 Tex. 69, 
65 AmD 99. 
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ten corroboration under the party’s own hand in a 
case where written evidence of the fact would be 
that the alleged declarant testifies in 
direct contradiction of the witness,’ especially where 
the former is disinterested and the latter biased; 
that the testimony of the witness is contradicted by 
other persons present at the time,® or that the latter 
did not hear the alleged statement ;?° that witnesses 
testifying to the statement do not agree in their 
memory of the essential part thereof;+ that a wit- 
ness testifying to a statement made in conversation 
cannot give the entire conversation,!? or was not 


Sie Sepia ea v. McMahon, 11 Ont. 
6. Lench v. Lench, 10 Ves. Jr. 611, 


22 Reprint 943. 
7 U. S—uwU. S. v. Swett, 28 EF. 
No. 16,427, 2 Hask. 310. 
Brittenham, 76 
Ill. 611. 


Iowa.—Oberholtzer v. Hazen, 101 
Iowa 340, 70 NW 207; Wilhelmi v. 
Thorington, 14 Iowa 587. 

Mo.—Brosius v. Sunflower Lead, 
etc., Co., 149 Mo. A. 181, 130 SW 134. 

N. J.—Hodge v. Amerman, 40 N. 
J. Eq. 99, 2 A 257; Shotwell v. Shot- 
well, 24 N. J. Eq. 378; Marsh v. 
Lasher, 13 N.. J. Eq. 253. 

Vit Gombe ult, v. Public Admr., 
4 Bradt, Surr. 226. 

N. D.—Forester v. Van Auken, 12 
N. D. 175, 96 NW 301. 
een: —Mcllroy v. Davis, 1 Man. 53, 

N. B—Campbell v. Glasgow, etc., 
INnssjiCo:, SO0eN: sBogese neko. 
oe S.—The Silver Bell, Young Adm. 

Ont.—Marsh v. Hunt, 9 Ont. A. 
595; Jibb v. Jibb, 24 Grant Ch. (U. 
C.) 487; In re Milne, 11 Grant Ch. (U. 
€2)8163'82. 

Positive and negative testimony 
generally see supra § 320. 

8. Snodgrass v. Carnegie Steel 
Co., 173 Pa. 228, 33. A. 1104; Cum=- 
mins v. Congregational Church, 4 
Man. 374, 384; Campbell v. Glasgow, 
ete., Ins. Co., 30 N. B. 332; Clarke v. 
Joselin, 16 Ont: 68. ; 

9. Mathis v. State, 18 Ga. 343; 
Stiefel v. Stiefel, (N. J. Ch.) 35 A 
287; In re Cullen, 36 N. S. 482. 

10. Hall v. Thompson, 9 Miss. 443. 

11. U. S.—In re Moore, 17 F. Cas. 
No. 9,751, 1 Hask. 134; Ward v. The 
Fashion, 29 F. Cas. No. 17,154, 6 Mc- 
Lean 152, Newb. Adm. 8. 

Ky.—Stone v. Ramsey, 4 T. B. Mon. 
236. 

Mo.—Grantham v. Gossett, 182 Mo. 
651, 81 SW 895. 

N. J.—Banks v. Weaver, (Ch.) 48 A 
515. 

W. Va.—Cunningham v. Cunning- 
ham, eo Wasva. t, 320Sh39938" 

N. B.—Colwell v. Hatfield, 1 N. B. 
282, 283. 

Ont.—MecManus_ v. McManus, 24 
Grant Ch. (U. C.) 118, 129; Vannatto 
v. Mitchell, 13 Grant Ch. (U. C.) 
665; Jackson v. Jackson, 7 Grant Ch. 
(U. C.) 114. 

12. U. S—uvU. S. v. McKee, 26 F. 
Cas. No. 15,683. 

Ga.—Cobb v. Battle, 34 Ga. 458, 479. 

Tll._—Voorheis v. Bovell, 30 Til. A 
538. 

Ind.—Chandler v. Schoonover, 14 
Ind. 324. 

Ky.—Myers v. Baker, Hard. 544. 

N. J.—Buckheit v. Smith, (Ch.) “s 
PAS. <9i1's Hodge v. Amerman, 40 N. 
Eq. 99, 2 A 257 

B. C—In re Ockerman, 6 B. C. 1438. 

“The admissions of a party must 
be received with caution by the jury, 
and particularly so, when the witness 
can only give a part of the admis- 
sions.” Chandler v. Schoonover, 14 
Ind. 324, 326. 

“Tf the recollection of the witness 
as to everything that was said is at 
fault, that fact may affect the weight 
that should be given to his testimony, 
but it can not be conceded that his 
testimony is for that reason un- 
worthy of consideration by the jury.” 


Cas. 
Tll.— Marston Vv. 
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present so as to hear all of it;1% that the alleged 
statement was made in a hurried conversation,* or 
in the heat of discussion;!® that the witness was not 
‘interested in the subject matter of the statement and 
had no reason for giving special attention to it;*® 
that the witness was deaf!’ or very young?® when 
the alleged statement was made, or is grossly ignor- 
ant,!® or has slight appreciation of the force of words 
and little skill in expressing in his own language what 
others have said;?° that better evidence to prove the 
fact admitted in the alleged statement is dvailable 
but is not produced;?1 that other persons present 
when the alleged statement was made are not pro- 
duced or their absence is not accounted for;?? that 
the alleged statement was obtained for the purpose 
of being used against declarant in the suit;?° that 
witnesses testifying to the statement are parties in- 
terested or otherwise biased ;?* that the alleged state- 
ment was made in the presence of the witness 
alone;?> that the alleged statement was made by a 
person in extremis who spoke with difficulty,?® or was 
made by a foreigner speaking English imperfectly,?” 
or was made partly in a foreign language not well 
understood by the witness and partly in English, 
which the declarant imperfectly understood ;?° that 
there was a different subject matter to which the 
pe ecnels v. Bovell, 20 Ill. A. 538, 21. 
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Bryan vy. Cowart, 
Stone v. Ramsey, 4 T. B. 
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‘ 


alleged statement might well refer;?® that the wit- 
ness testifies to several different conversations which 
together supply all that is necessary for the case in 
hand; 30 that the witness is not positive in his testi- 
mony,*2 at one time distrusted the accuracy of his 
memory of the statement to which he testifies,** or 
fails to remember his own previous sworn statements 
of the language used;?* that the memory of the wit- 
ness is in a confused condition,** or is admittedly 
poor;*> that the wituess makes the alleged declarant 
contradict himself in the same conversation ;°° that 
discrepancies in the examination of the witness in 
chief and his cross-examination, although immaterial, 
betray inaccuracy or confusion of memory ;37 that 
the witness’ testimony is loose, uncertain, and con- 
tradictory;°° that the witness cannot state who, if 
anybody, was present,®® or is unable to locate defi- 
nitely the time of the conversation, although it must 
have been recent if it occurred at all;#° that the 
manner of the witness does not inspire confidence ;*1 
that the witness does not recollect how the conversa- 
tion arose, who introduced the particular topic, how 
he happened to come in contact with the declarant on 
the occasion, or to whom he first repeated what was 
said;*? that the witness has made mistakes in other 


21 Ala. 92; 
Mon. (Ky.) 


Cartwright, 1 Phillim. 90, 161 Re- 
print 923. 


13. Cover v. Manaway, 115 Pa. 338, 
8 A 393, 2 AmSR 552; Kinleside v. 
Harrison, 2 Phillim. 449, 161 Reprint 
1196; Smith v. Nichol, 23 N. S. 382. 

14. Ward v. The Fashion, 29 F. 
Cas. No. 17,154, 6 McLean 152, Newb. 
Adm. 8 

15. Cover v. Mane way, 115 Pa. 
Tas 8A 393, 2 AmSR 55 

S.—The eter ae 19 F. Cas. 


U. 
No” ‘11, 058. 2. Curt. 21: 
Ala.—Garrett v. Garrett, 29 Ala. 


439. 

Ill.— Harris v. McIntyre, 118 Ill. 
275, 8 NE 182. 

Towa. —Cooper v. Skeel, 14 Iowa 578. 
sae thie ee We Hann, 6 B. Mon. 
We aan ek v. Flynn, 8 La, Ann. 

N. J.—Jessup v. Cook, 6 N. J. L. 
484; Wolfinger v. McFarland, ie 
64 A 862; Eyre v. Eyre, 19 N. J. Eq. 
102; Gifford v. Thorn, 9 N. J. Eq. 702; 
White v. Williams, 3 N. J. Eq. 376: 


Hendrickson v. Ivins, 1 N. J. Eq. 562. 
Tex.—Hall v. Layton, 16 Tex. 262. 
5 Wis.—Benedict v. Horner, 13 Wis. 
56. 
Bne. qos pon v. Parker, 1 Rob. 
Eccl. 
“an. S Stark v. Stephenson, 7 Man. 
Ont.—McManus v. McManus, 24 


Grant Ch. (U. C.) 118; Barr v. Hatch, 
9 Grant Ch. (U. C.) 312. 

See also supra § 318. 

17. In re Goold, 10 F. Cas. No. 
6,604, 2 Hask. 34; The Silver Spray, 
22 F. Cas. No. 12,857, 1 Brown Adm. 
849; Riddle v. Clabby, 59 N. J. Fq. 
573, 44 A 859; Fee v. Sharkey, 59 N. 
J. Ea. 284, +e A 673 [aff 60 N. J. Ea. 
446, 45 A 1091]; De Luze v. Brad- 
bury, 25 N. J. Eq. 70, 84; Mulford v. 
Minch, 11 N. J. Eq. 16, 64 AmD 472. 

18. Grosvenor  v. Harrison, 54 
Mich. 194, 19 NW 951; McElvain v. 
McElvain, 171 Mo. 244, 71 SW 142; 
Kinney v. Murray, 
SW 197; Dean v. ‘Anderson, 34 N. J. 
Eq. 496, 506; Hankinson v. Hankinson, 
33 N. J. Eq. 66; Donaghe v. Tams, 81 
Va. 132. 

“As these two witnesses were quite 
young when the transaction of which 
they testify took place, they are not 
to be relied on for the exact expres- 
sion made use of.” Dean v. Ander- 
son, supra. 

19. Henry v. Henry, 8 Barb. (N. 
Y.) 588. 

20. Midmer v. Midmer, 26 N. J. Ea. 
299 {aff 27 N. J. Eq. 548]. 


170 Mo. 674, 71} 


236; Escallier v. Great Northern R. 
Co., 46 Mont. 238, 249, 127 P 458, 
AnnCasi1914B 468 [quot Cyc]. 
Presumption arising from failure 
ie produce evidence see supra §§ 53- 


22. Ark.—Carnall v. Wilson, 14 
Ark. 482. 

Me.—Grant vy. Bradstreet, 87 Me. 
165, 33 A 165. 

Md.— Lowe v. Protestant Episcopal 
Church, 83 Md. 409, 35 A 87. 
auaees —-Rich v. Ferguson, 45 Tex. 

N. S.—In re Pine, 12 N. S. 307. 

Presumption arising from failure to 
call witnesses See supra § 56. 

23. Dexter v. Arnold, 7.F. Cas. No. 
3,859, 2 Sumn. 152; Howe v. Under- 
wood, 12 F. Cas. No. 6,775, 1 Fish. 
Pat. Cas. 160; Donaghe v. Tams, 81 
Va, 132; Hollywood v. Waters, 6 
Grant Ch. (U. C.) 329, 334. 

24. U. S.—In re Moore, 17 F. Cas. 
No. 9,751, 1 Hask. 134; The Peytona, 
19 F. Cas. 11,058, 2 Curte 21. 

Ala.—-Alexander v. Hooks, 84 Ala. 
605, 4 S 417; Shorter v. Sheppard, 33 
Ala. 648, 657; Garrett v. Garrett, 29 
Ala. 439. 

Ga.—Cobb v. Battle, 34 Ga. 458. 
et eBaw oe ria v. Mohler, 80 Ili, 
Towa.—Epps v. Dickerson, 35 Iowa 
eat: Wilhelmi v. Thorington, 14 Iowa 
o 6 

Ky.—Story v. Story, 61 SW 279, 22 
KyL 1731; Snelling v. Utterback, 1 
Bibb 609, 4 AmD 661. 

Wenn v. Valentine, 7 La. Ann. 

Mont.—Reid v. Hennessy Mercan- 
tile Co., 45 Mont. 383, 123 P 397. 

N. J.-Van Blarcom v. Kip, 26 N. J. 
L. 351; Danforth v. Moore, 55 N. J. 
Eq. 127, 35 A. 410; Midmer v. Mid- 


mer, 20 N..J. Eq. 299 faff.27 N. J. 
Eq. 548]; Fisler v. Porch, 10 N. J. 
Eq. 243. 


N. Y.—Metcalf v. Van Benthuysen, 
3 N. Y. 424; Tyrrel v. Emigrant In- 
dustrial Sav. Bank, 77 App. Div. 131, 
CG ee 49; Christy v. Clarke, 45 Barb. 


ipametaetie v. Eye sais Steel 
Co., 173 Pa, 228, 38 A 110 
Va.—Donache v. Tarne, 81 Va. 132. 
Wash. — Fleischner vy. Beaver, 21 
Wash. 6, 56 P 840. 
evar. —McClellan v. Sanford, 26 Wis. 
Eng.—Harwood v. Baker, 3 Moore 
P. C. 282, 13 Reprint 117; Clerke v. 


Bias as warping memory see infra 


Interest or bias as affecting credi- 
bility of witness generally see Wit- 
nesses [40 Cyc 2651-2686]. 

25. Alden v. Dewey, 1 F. Cas. No. 
153, 1 Story 336; Botts v. Williams, 
17 B. Mon. (Ky.) 687; Powell v. Swan, 
5 Dana (Ky.) 1; Escallier v. Great 
Northern R. Co., 46 Mont. 238, 249, 127 
P 458, AnnCasi914B 468 [quot Cyel: 
Portis v. Hill, 14 Tex. 69, 65 AmD 


99: 

26. Lemann v. Bonsall, 1 Add. 
Eccl. 3 

27. Camden, etc, Transp. Co. v. 


The Lotty, 4 F. Cas. No. 2,337a. 

28. Schwachtgen v. Schwachtgen, 
66 Til. A. 127. 

29. Cooper v. SkKeel, 14 Iowa 578. 
BoE Cooper v. Carlisle, 17 N. J. Ea. 

vo. 

31. Harding v. Brooks, 5 Pick. 
(Mase) Naas Kierzkowski v. Dorion, 
een C. 291, 5 Moore P.C.N. S. 
397, 16 Reprint 565. 

32. Horner v. Speed, 2 Patt. & H. 
(Va.) 616. 

33. quent v. Hann, 6 B. Mon. 
(Ky.) 338 

34 Grantham vy. Gossett, 182 Mo. 
651, 81 SW 895; Bscallier v. Great 
Northern R. Co., 46 Mont. 288, 249, 
127 P 458, AnnCasi914B 468 [quot 
Cyc]; Midmer v. Midmer, 26 N. J. 
Eq. 299 faff 27.N. J. Eq. 548]. 

35. Jibb v. Jibb, 24 Grant Ch. (U. 
C.) 487; Watson v. Munro, 5 Grant 
Ch. (U. 'C.) 662. 

36. Garey v. Union Bank, 10 F. 
Cas. No. 5,241a, 3 Cranch C, C. 283 
{aff 5 Pet. 99, 8 L. ed. 60]. 

37. Horner v. Speed, 2 Patt. & H, 
(Va.) 616. 

38. Escallier v. Great Northern R. 
Co., 46 Mont. 238, 249, 127 P 458, Ann 
Cas1914B 468 [quot Cyc]; Henry v. 
Henry, 8 Barb. (N. Y.) 588; McLellan 
v. Ingraham, 15 N,. S. 164, 169; 
Northey v. Moore, 5 Grant Ch. (U. C.) 
609; Matthews v. Holmes, 5 Grant Ch. 
@W..C.) 1 [aft 6 Grant Ch. ¢u.C.) 108}. 

39. U.S. v. McKee, 26 F. Cas. No. 


15,683. 
U. S. v. McKee, 26 F. Cas. No. 


40. 
15,683. 

White v. Williams, 3 N. J. Ea. 
Williams v. Robson, 6 Oh. St. 


41. 
376; 
510. 
42. Escallier v. Great Northern R. 
Co., 46 Mont. 238, 249, 127 P 458, Ann 
Cas1914B 468 [quot Cycl; Hodge Vv. 
Amerman, 40 N. J. Eq. 99, 9 A 257. 
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parts of his testimony,‘ or is clearly mistaken as to 
part of the alleged statement ;#* that the statement 
was made many years before ;45 that the credibility 
of the witness is seriously impaired by other parts 
of his testimony,*® or that he is seriously discred- 
ited as to part of his testimony by the opposing testi- 
mony of several witnesses;47 that the witness pre- 
varicates and contradicts himself,48 or gives mater- 
ially different versions of the language used;4® that 
the witness has made contradictory statements as to 
the import of the declaration ;°° that the witness has 
evidently been ‘‘instructed’’ by the party in whose 
interest he testifies;51 that there is a remarkably 
minute concurrence in the testimony of the several 
witnesses creating suspicion that they are testifying 
in concert ;>? that the witness is of bad or doubtful 
character ;°? and that the reputation of the witness 
for truth and veracity has been seriously shaken 
and appears to be inferior to that of the declarant 
who directly contradicts him.5> Inability of the wit- 
ness to repeat the conversation or statement verba- 
tim may®® or may not®? decrease the weight of his 
testimony according to the probability, in view of 
the circumstances of the statement and the time 
which has elapsed since it was made, that the witness 
would have been impressed by the statement and 


EVIDENCE 
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would still retain m his memory the exact language 
used. Indeed the circumstances may be such that 
the mere profession of the witness that he can give a 
verbatim report will, of itself, cast suspicion upon 
his testimony.®§ Where a witness cannot recollect 
what was said, but declares that he can recollect 
what was not said, the latter statement is of ques- 
tionable eredibility.®® 

[§ 322] 5. Circumstances Favorable to Testi- 
mony. The following facts have been noticed as 
tending to accredit testimony to oral statements: 
That the testimony of the witness is reasonable and 
probable in view of the established facts,°° or is 
corroborated by the other evidence in the case;% 
that the subject matter of the statement was likely 
to be discussed between the witness and the declar- 
ant, who were intimate acquaintances; that sev- 
eral witnesses concur in their testimony as to the 
statement,°? and must be grossly perjured if the 
statement was not made,®** while the declarant him- 
self, highly interested, alone denies it;®° that the 
temptation to falsify was great, and "the witness 
could have sworn to more specific and numerous 


declarations without fear of contradiction;®* that 


several witnesses testify as to the same statement 
having been made to them at different times;®? that 


43. Alexander v. Hooks, 84 Ala.| Y. 865, 52 NE 113]; Leland v. Cham-| dustry, 13 F. Cas. No. 7,391 
605, 4 S 417; Stockton v. Williams, | berlin, 56 Tex. Civ. A. 256, 120 SW Ky suena are v. Pollard, 16 B. 
Walk. (Mich.) 120; Christy v. Clarke, | 1040; "Wickwick v. Powell, 4 Hage. Mont 
45 Barb. (N. Y.) 529. Eecl. 328. La. monaenetiate Suce., 119 La. 160, 
44. Swan v. Adams, 23 Grant Ch. [a] Witness living in seclusion.—| 43 S 988; Coeler v. Abels, 18 La. Ann. 


CUNGC.)*220- 
45. Boeck v. Milke, 141 Iowa 718, 
118 NW 874, 120 NW 120. See also 


supra § 318. 

46. U.S. v. Bernal, 24 F. Cas. No. 
14,581. 

47. Hostetter Co. v. Sommers, 84 
Fed. 333; Escallier v. Great Northern 
R. Co., 46 Mont. 238,249, 127° PB. 458, 
AnnCas1914B 468 [quot -Cyel. 

48. Powell v. Swan, 5 Dana (Ky.) 
1; Reid v. pes RS sa A Mercantile Co. 
45 Mont. 386, 123 P 397. 

49. In re Goold, 10 F. Cas. No. 
5,604, 2 Hask. 34. 

50. Sidway v. Sidway, 4 Silv. Sup. 
124, 7 NYS 421; McManus v. Mc- 
Manus, 24 Grant Ch. CUE Coy 1.8% 

Inconsistent or contradictory state- 
ment as affecting credibility of wit- 
mess generally see Witnesses [40 Cyc 
2687-2764}. 

51. Epps v. Dickerson, 35 Iowa 
Bo Vaughn v. Hann, 6 B. Mon. (Ky.) 


{a] The very completeness of the 
conversations testified to and their 
perfect fitting to the case in support 
of which they are introduced may in 
itself furnish a just ground of sus- 
picion. Epps v.,Dickerson, 35 Iowa 
301, 


52. Fanning v. Doan, 189 Mo. 392, 
41 SW 742; Donaghe v. Tams, 81 Va. 
132; Davis Sewing Mach. Co. v. Dun- 
bar, 29 W. Va. 617, 2 SE 91. 

53. Vaughn v. Hann, 6 B. Mon. 
(Ky.) 338; Allen v. Young, 6-T.. B. 
Mon. (Ky.) 136, 17 AmD 130; Holly- 
wood v. Waters, 6 Grant Ch. (U..C.) 
329, 334. 

54. Marre v. Ginochio, 2 Bradf. 
Surr. (N. ees BOs Inch v. Flewelling, 
RUG) GN Be 

55. U.S. a 1 McKee, 26 F. Cas. No. 
15,683. 

56. Ill.—Harris v. McIntyre, 118 
Til. 275, 8 NE 182; Hodgen v. Guttery, 
58 Ill. "431, 

Ky.—Powell v. Swan, 5 Dana 1. 

Mo.—Grantham vy. Gossett, 182 Mo. 
651, 81 SW 895. 

N. J.—Zessup v. Cook, 6 N. J. L. 
434. 

N. Y.—Whitman v. Foley, 7 es 
310 {rev on other grounds 125 N. Y. 
651, '26 NE 725]. 

Ont.—Jibb v. Jibb, 24 Grant Ch. 
(U. C.) 487, 490. 

57. Williams v. Carle, 10 N. J. Ea. 
543; Boyd v. Gorman, 29 App. Div. 
428, 51 Nvs 1083 {app fant 157 N. 


“The witness, it is true, deposes that 
she recollects, a year and a half after- 
wards, the exact words and expres- 
sions; and this accuracy of mind is 
said to be quite incredible. But the 
strength of memory is very different 
in different persons; nothing varies 
more. This person is, on one account, 
very likely to be accurate: she mixed 
little in the world; her occupation was 
sedentary; few circumstances passed 
through her mind; she had no hurry 
of business, no moving about, to dis- 
tract her; nothing, in fact, likely to 
divert her thoughts. I see, therefore 
no incredibility, in this respect, in 
the narrative of the witness.’”’ Wick- 
wick v. Powell, 4 Hagg. Hecl. 328 


336. 

58. Ruch v. Rock Island, 97 U. S. 
693, 24 L. re 1102 3 Tn ere ‘Goold, 10 
FR, Cas. No. 5,604, 2 ask. 34; Wacers 
v. Dickey, 17 Oh. 439, 49 ‘AmD 467. 

“When witnesses undertake—as 
many of them do—to give the exact 
words or sentence heard in the in- 
strument five or ten years before, 
when their attention was not called 
to the subject afterwards, no hesi- 
tation is felt in rejecting such state- 
ments as utterly incredible. It may 
be charitably inferred that such a 
witness has confused his recollection 
with more recent impressions. 
American Bell Tel. Co. v. People’s 
Tel. Co., 22 Fed. 309, 336, 22 Blatchf. 
531 [aft 126 Ua Snes Sct 778, 31 L. 
ed. 863]. 

[a] This may occur where the 
conversation was a casual one occur- 
ine many years before. In re Goold 
10 F. Cas. No. 5,604, 2 Hask. 34. 

59. Orser v. Orser, 24 NOY ROL. 

60. Ill.—Kellogg v. Hastings, 70 
UO St. 

Ky.—Becker v. Crow, 7 Bush 198. 

Nebr.—Cobb _ vy. Macfarland, 87 
Nebr. 408, 127 NW 377. 

N. J.—Hatch.v. Van Dervoort, 54 
N. J. Eq. 511, 34 A 938; Lynch v. Cie- 
ments, 24 N. J. Eq. 431 

Oh.—Smith v. Turpin, 20 sO. ot. 
478. 

Pa.—Ferguson v. Rafferty, 128 Pa. 
Ble ca A 484, 6 LRA 338. 

N. B.—Murray v. Johnson, 6 N. B. 
409. 


N. S.—Arnold v. Diggdon, 20 N. S. 
303. 
Ont.—Birdsell v. Johnson, 24 Grant 
Chenicyn, Gy 202); Caese v. McCulla, 
teGranteCh.s (WU. .GC:) 368, 


61. U. S—Johnson vy. The In- 


617; Moran v. Le Blanc, 6 La. Ann. 
113; Fox’s Suce., 2 Rob. (La.) 299. 

Mo.—Collins v. "Harrell, 219 Mo. 279, 
118 SW 432. 

N. J.—Russell v. Russell, 60 N. J. 
Eq. 282, 47 A 37 [aff 63 N. J. Eq. 282, 
49 A 1081]; Gifford v. Thorn, 9 N. J. 
Bq. 702. 

N. Y.—Boyd v. Mclean, 1 Johns, 
Ch. 582. 

Pa.—In re Krug, 196 Pa. 484, 46 A 
ig eet eocet Vv. Séanlon, 187 Pa. 495, 

Can.—McDonald v. McDonald, 33 
Cann, SiiCr abe 

Alta.—Voyer v. Lepage, 8 Alta. L. 


1393 
[a] Entitled to consideration 
when corroborated.—W hile parol 


proof of the admissions and declara- 
tions of a decedent is the weakest 
species of evidence, it is entitled to 
consideration when corroborated by 
contempcraneous written memoranda 
and the action and conduct of the de- 
cedent relative to the subject mat- 


ter at issue. Zacharie’s Succ. 119 
La. 150, 48 S 988. 
[b] Corroboration required b 


id dee -—Tucker v. McMahon, 11 Ont. 
62. Varick v. Hitt, (N. J. Ch.) 55 
A 139; Birdsell v. Johnson, 24 Grant 
Chi CUAC) 72023 
63. lowa.—Francis v. Francis, 180 
Iowa 1191, 162 NW 839. 
Ky.—Becker v. Crow, 7 Bush 198; 
Western v. Pollard, 16 B. Mon. 315. 
La.—Dupre v. McCright, 6 La. Ann. 
146; Fox’s Succ., 2 Rob. 299. 
Md. —Lepper Vv. Mooyer, 82 Md. 649, 
23 fe 263 
a.—Ferguson Vv. Hoy 128 Pa. 
304, *i8 A 484, 6 LRA 383. 
Eng.—The ‘Joseph vee 1 C. Rob. 
306, 311. 


N. B.—Fleming v. Canadian Pac. R. 
Cowol UNE Be ose 

64, The Joseph Harvey, 1 C. Rob. 
306, 311; Marsh’ v2 Hunt, 9 Ont A: 
So 5s Vannatto Vv. Mitchell, 13 Grant 
Ch. (U. C.) 665; Proctor v. Grant, 9 
Grant Ch. (U. Cc.) ZOse oO. 

65. In re Krug, 196 Pa, 484, 46 A 
484; Fleming v. Canadian Pac. R. 
Coumod Nero. “318. 

66. Young vy. Young, 51 N. J. Ea. 
AM pret Ne Get: 

67. Ga.—Burk v. Hill, 119 Ga. 38, 
45 SE 732. 

Tll.—Ryder v. Emrich, 104 ua 470; 
Kellogg v. Hastings, 70 Til. 59 
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the conduct of the witness subsequent to the alleged 
statement seems to have been influenced by it;°* 
that the subsequent conduct of the alleged declar- 
ant tends to confirm the testimony ;®® that the wit- 
ness, with no possible motive to prevaricate, related 
the same story soon after the alleged statement was 
made;7° that the several witnesses who testify to the 
alleged statement had met the declarant for the 
express purpose of discussing the subject matter of 
the statement;7! that the attention of the witness 
was specially directed to the statement;’? that the 
circumstances were such that the persons testifying 
must have given close attention to the statements 
when made, and to the exact meaning of the person 
who made them;7* that the memory of the witness 
is refreshed by a memorandum made at the time;" 
that the witness is a person of unimpeachable char- 
acter,”> that the witnesses are disinterested and 
unbiased,’7® and are not impeached in any manner;"? 
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Ah) 


[§§ 209-393 


told that the alleged declarant will be called to 
contradict them;’® that the witness testifies very 
circumstantially and positively;"® that no attempt 
is made to contradict the witness where it might have 
been done with effect had his testimony been 
untrue;®° that the alleged declarant, a party to the 
suit, although present at the trial, is not called as a 
witness,®! or, testifying in the case, does not contra- 
dict the witness or offer any explanations.6? Where 
the alleged declarant denies the statement, circum- 
stances favorable to the testimony of the reporting 
witness may be found in such cireumstances as that 
the denial is not delivered in a satisfactory manner, 
or is not so clear and positive as the opposing testi- 
mony ;§* that the alleged declarant has evidently 
testified falsely in other particulars;®* or that he 
gives an unsatisfactory explanation of his language 
and attributes to it a sense improbable in itself and 
contrary to that in which it was understood by the 


that the witnesses adhere to their statement when | witness.8* 


IX. ADMISSIONS 


[§ 323] A. Definitions and Distinctions. ‘‘ Ad- 
missions,’’ in the law of evidence, have been 
defined as being concessions or voluntary acknowl- 
edgments made by a party®’ of the existence of 
certain facts,8®& and have been said to be direct or 
express,®® implied or indirect,°° or incidental,®4 
and either judicial or extrajudicial, the former being 
such admissions as appear of record in the proceed- 


Iowa.—Wallace v. Berger, 14 Iowa] 359, 10 A 202. 


183 N. Y.—Gillespie v. Moon, 2 Johns. 
Ch. 585, 7 AmD 559 
77. Gillespie v. Moon, 
Ch. (N. Y.) 585, 7 AmD 559; Fergu- 
128 Pa. 337, 
484, 6 LRA 33; Lundy v. McCulla, 11 
Grant Ch. (U. C.) 368. 
Brocton v. Grant, 9 Grant Ch. 


Ky.—Western v. Pollard, 16 B. 
Mon. 315; Petty v. Taylor, 5 Dana 
598; Colyer v. Langford, 1 A. K. 
Marsh. 237; McCain v. McCain, 11 
KyL 582. 

Minn.—Tozer v. Hershey, 15 Minn. 


son v. Rafferty, 


257, 78. 
Mo.—Sutton v. Hayden, 62 Mo. 101.] (U. C.) 
N. J.—Domestic Tel. Co. v. Metro- 79. 


_ contract alleged 


Md.—Beddinger v. Wiland, 67 


ings of a court.°? More accurately regarded, they 
are statements by a party or someone identified 
with him in legal interest, of the existence of a 
fact which is relevant to the cause of his ad- 
versary.°? 

Qualified and complex admissions. In Quebec it 
has been said that an avowant may either admit the 
against him, with modifications or 


R. Co., 72 App. Div. 468, 76 NYS 548; 
People’s Bank v. Johnson, 23 N. S. 
302, 309; O’Mullin v. McDonald, 12 
N. 8. 201. 

fa] This circumstance is prac- 
tically conclusive against the declar- 
ant. McCall v. McDowell, 15 F. Cas. 
No. 8,673, 1 Abb. 212, Deady 233. 

83. Russell v. Russell, 60 N. J. Ea. 
282, 47 A 37 [aff 63 N. J. Eq. 282, 49 A 
1081, 49 LRA 722]; Palmby v. Mc- 


2 Johns. 
18 VA 


politan Tel. Co., 41 N. J. Hq. 241, 3 
A 709 [aff 44 N. J. Eq. 568, 14 A 907 
(aff 43 N. J.. Eq. 626, 14 A 908)]; 
Lynch v. Clements; 24 N. J. Eq. 431, 
439; Jones v. Jones, 17 N. J. Eq. 351. 

Pa.—Ott v. Oyer, 106 Pa. 6; Gab- 
ler’s App., 5 Centr. Rep. 314. 

N. S.—Wisenhauer v. Nova Scotia 
Mar.. Ins, ‘Co., 24. Ni -S.205. 

Ont.—Birdsell v. Johnson, 24 Grant 
Ch. (Us, GC.) 202, 205; Proctor v. Grant, 
§ Grant-Ch. <CU:-C:) 26. 

68. Hatch v. Van Dervoort, 54 N. 
J. Kq. 511, 34 A 938. 

69. Cornell Steamboat Co. v. The 
Tillie A., 84 Fed. 684; Shipman v. 
Cook, 16 N. J. Eq. 251; Blanchard v. 
McDougal, 6 Wis. 167, 70 AmD 458. 

70. Grant v. Bradstreet, 87 Me. 
583, 33. A 165, 

71. Doerr v. Brune, 56 Ill. A. 657. 

72, ,.Gifford vi. Thorn, 9) IN. Ae Hae 
702; WBichelberger’s Estate, 170 Pa. 
942% 32 -A.. 605%. (Proctor) v.. Grant, 9 
Grant »Ch. CU. GC.) .26+ /Boulton: v. 
Robinson, 4 Grant Ch. (U. C.) 109. 

73. Cobb v. Macfarlane, 87 Nebr. 
408, 127 NW 3877. 

74, Gifford v. Thorn, 9 N. J. Eq. 


75. U. S—Johnson v. The Indus- 
try, 13) By CasteNomiico le 

La.—Moorhead v. Thompson, i La. 
281. 

News: —-Gitrord sv. ethorny 9 Nw J. 
Hq. 702, 712: 

N. S.—Arnold v. Diggdon, 20 N. S. 
$03. 

Ont. — Birdsell v. Johnson. 24 
Grants Ch. (WU. .G.))-202,° 205% ‘Greens 
shields v. Barnhart, 3 Grant Ch. (U. 
@). i, [aff 5 Grant Ch. (U..C) -99i- 

76. U. S.—The Manitoba, 16 F. 
Cas. No. 9,029, 2 Flipp. 241. 

.Ky.—Becker v. Crow, 7 Bush 198. 

Me.—Grant v. Bradstreet, 87 Me. 
BSc, 000 LALLGS, 

Md.—Beddinger v. Wiland, 67 Md. 


Md. 859, 10 A: 202. 
AN Y.—Christy v. Clarke, 45 Barb. 


Pa.—Perret v. Perret, 184 Pa. 131, 
389 A 33; Ferguson v. Rafferty, 128 
Pa. 337, 18 A 484, 6 LRA 3838. 
en S.—Parker v. Kenny, 17 N. S. 


Ont.—Walmsley v. Griffith, 10 Ont. 
A. 327; Proctor v. Grant, 9 Grant Ch. 
(U. C.) 26; Taylor v. Shoff, 4 Grant 
Ch. (UJ. C.) 261; Greenshields v. Barn- 
hart,.u3: JGrantuChaGUinG. ab. tafe 
GrantiChyiGui.n. Cao 

80. Fox’s Succ., 2 Rob. (La.) 299; 
Gibbons v. Potter, 30 N. J. Eq. 204 
[aff 31 N. J. Eq. 374]; Mynn vy. Rob- 
inson, 2 Hagg. Eccl. 169; Murray v. 
Johnson, 6 N. B. 409. 

{a] Failure to call other persons 
who were present when the alleged 
statement was made, to contradict 
the witness, is a circumstance favor- 
able to his testimony. Fox’s Suce., 
2 Rob. (La.) 299; Constable v Tuf- 
nell, 4 Hage. Eccl. 465. 

81. U. S.—Quantity of Distilled 
epirie) 20 F. Cas. No. 11,494, 3 Ben. 


Iowa.—Keller v. Jackson, 58 Iowa 
629, 12 NW 618. 


ee ag ore aN a! v. Hershey, 15 Minn. 


N. J.—Allaire v. Day, 30 N. J. Ea. 
231 [rev on other grounds 31 N. J. 
HQ Souls 

Eng.—Scouler v. Plowright, 10 
Moore P. C. 440, 14 Reprint 557. 

Ne pcomb th a5 v. Cunningham, 12 


82. Johnson v. The Industry, 13 
F. Cas. No. 7.391, Hoffm. Op. 488; Mc- 
Call v. McDowell, 15 F. Cas. No. 
8,673, 1 Abb. 212, Deady 283; In re 
Schick, 21 F. Cas. No. 12,455, 2 Ben. 
Sie EU vi Dayne 84 sNaaeeOeto Os 
Whitaker v. Staten Island Midland 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Cleary, 12 Ont. 192. 

84. Mutual Reserve Fund Life 
Assoc. v. Cleveland Woolen Mills, 82 
Fed. 508, 27 CCA 212; Smith v. Smith, 
29 Ont. 309; Rielle v. Reid, 28 Ont. 
497, 499 [app allowed 26 Ont. A. 54]. 

85. Johnson v. The Industry, 13 
F. Cas. No. 7,391, Hoffm. Op. 488. 

86. Johnson v. The Industry, 13 F. 
Cas. No. 7,391, Hoffm. Op. 488. 

87. Admissions by persons other 
than parties see infra §§ 409-489. 


88. Bouvier L. D. 
{a] Other definitions.—(1) “A 
voluntary acknowledgment, confes- 


sion, or concession of the existence 
of a fact or the truth of an allegation 
made by a party to the suit.” Black 
L.D. (2) “An acknowledgment of the 
existence of a fact, of which it is evi- 
dence only in the sense that it dis- 
penses with the proof of it.” Goeh- 
rig v. Stryker, 174 Fed. 897, 899. (3) 
“A statement, oral or written, sug- 
gesting any inference as to any fact 
in issue, or relevant fact unfavorable 
to the conclusion contended for by the 
person by whom or on whose behalf 
the statement is made.” Ogden v. 
Sovereign Camp W. W., 78 Nebr. 806, 
809, 113 NW 524. 


89. Bouvier L. D. (‘Those which 
are made in direct terms’’). 

90. Bouvier L. D. (‘Those which 
result from some act or failure to 
act of the party’’). 

_ 91. Bouvier L. D. (“Those made 
in some other connection, or involved 
in the admission of some other fact’’). 

92. Black L. D. 

(oe See Stephen Dig. Ev. art 15 
(“An admission is a statement, oral 
or written, suggesting any inference 
as to any fact in issue or relevant or 
deemed to be relevant to any such 
fact, made by or on behalf of any 
party to any proceeding’’). 


§§ 323-324] 


conditions, which may be called a qualified admis- 
sion, or he may admit the contract purely and sim- 
ply, alleging at the same time some other matter 
which will avoid his responsibility, and this may 


be called a complex admission. 
Quasi admissions. 


Purpose of statement. 


Su- 
95. » Goleman v. Jones, 131 La, 803, 


60 S 
96. Coleman v. Jones, 131 La. 803, 


808, 60 S 243 [quot Wigmore Ev. § 
2594] 


97. Kan.—State v. 41 
Kan. 101, 21 P 208. 
La.—State v. Picton, 51 La. Ann. 


Cox v. Pacaud, 23 Que. 


Crowder, 


624, 25 S 375. 


N. Y.—Notara v. De Kamalaris, 22 
Misc. 337, 340, 49 NYS 216. 

Tex.—Musgrave v. State, 28 Tex. 
A. 57, 11 SW 927. 

Vt.—State v. Carr, 53 Vt. 87. 

“The term ‘admission’ is usually ap- 


plied to civil actions, and ‘confession’ 


to acknowledgements of guilt in crim- 
inal prosecutions. Where statements 
made by a defendant to an officer in- 
volve him civilly, they may be re- 
ceived as an admission against inter- 
est, even though they might be re- 
jected as a confession in a criminal 
court.” Notara v. De Kamalaris, su- 
pra. 
Confessions 
§§ 1464-1518. 
98. Austin v. Long, 1 Ga. A. 258, 
BE 964 


See infra § 333. 

1. See infra § 332. 

2. See infra §§ 334-342. 

3. See infra § 331. 

4. Morgan v. Patrick, 7 Ala. 185; 
Canton v. McGraw, 67 Md. 583, 11 A 
287; Ford v. Savage, 111 Mich. 144, 
69 aoK 240; Dever v. Myshrall, 8 N. 


B. 

[a] Admission of a relevant men- 
tal state is competent as evidence of 
the latter. Canton v. McGraw, 67 
Md. 583, 11 A 287; Ford v. Savage, 
111 Mich. 144, 69 NW 240; Dever v. 
Myshrall, 8 N. B. 354. 

5. U. S.—Parker v. Cushman, 195 
Fed. 715, 117 CCA 71; Ross v. Sal- 
minen, 191 Fed. 504, 112 CCA 148; 
Goldsborough v. Baker, 10 F. Cas. No. 
boL6,-3 > Craneh CC. Ca '48, 

Ala.—Gulf Red Cedar Co. v. Cren- 
shaw, 169 Ala. 606, 53 S 812; Fair- 
cloth-Byrd Mercantile Co. v. Adkin- 
son, 167 Ala. 344, 52 S 419; Sloss- 
Sheffield Steel, etce., Co. v. Sharp, 156 
Ala. 284, 47 S 279; C. W. Zimmerman 
Mfg. Co. v. Dunn, 151 Ala. 435, 44 S 
533; Moore v. Crosthwait, 135 Ala. 
272, 33 S 28; Wharton v. Thomason, 78 
Ala. 45; Taylor v. White, 1 Ala. A. 
593, 56 S! 2: 

Ark.—Woodmen of the World v. 
Jackson, 80 Ark. 419, 97 SW 673. 


Cal.—In re Strachan, 166 Cal. 162, 
135 P 296; Lauricella v. Lauricella, 
161 Cal. 61, 118 P 430; Gulzoni v. 
Tyler, 64 Cal. 334, 30 P 981; Robinson 
v. Dugan, 4 Cal. Unrep. Cas. 472, 35 
P 902; Togni v. Slocomb, 12 Cal. A. 
733, 108 P 723. 

Colo.—Lord v. Pueblo Smelting, etc., 
Co., 12 Colo. 390, 21 P 148; Geraghty 
v. Randall, 18 Colo. A. 194, 70 P 767. 

Conn.—Perry v. Simpson Water- 
proof Mfg. Co., 40 Conn. 313. 

Ga.—Rountree v. Gaulden, 128 Ga. 
737, 58 SEH 346; Churchman v. Rob- 
inson, 93 Ga. 731, 20 SE 215; Kitchen 
v. Robbins, 29 Ga. 713. 


see Criminal Law 


A distinction has been asserted 
between ‘‘admissions’’ and ‘‘quasi admissions,’’ in 
that admissions concern a method of escaping from 
the necessity of offering any evidence at all, while 
a quasi admission is an item in the mass of evidence, 
and not in any sense final or conclusive. 

; It has been said to be 
‘of the nature of an admission that it be by inten- 
tion an act of waiver, relating to the opponent’s 
proof of the fact, and not merely a statement or 
assertion or concession, made for some independent 
purpose; in particular, a statement made for the 


EVIDENCE 


sion.’ ’96 


‘‘Admissions’’ 
sions’’ in that the latter term is used only in erimi- 
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purpose of giving testimony is not a judicial admis- 


are distinguished from ‘‘confes- 


nal cases and properly applies only to acknowledg- 


admission.?§ 
[§ 324] 

missibility 

Fact. 


Ill. Hillman v. Stratman, 193 Ill. 
A. 581; Springfield v. Granite City, 
157 Ill. A. 61; Fitzgerald v. Coleman, 
114 Ill. A. 25; Second Borrowers, etc., 
Bldg. Assoc. v. Cochrane, 103 Ill. A. 
29; Baker v. Hess, 53 Ill. A. 473; Kane 
Ve, Torbit, 23. Tl Ay 311. 

Ind.—Garr v. Shaffer, 139 Ind. 191, 
38 NE 811; Gifford v. Gifford, 58 Ind. 
A. 665, 107 NE 308; Scott v. Scott, 51 
Ind. A. 194, 99 NE 435; Steele v. 
Michigan Buggy Co., 50 Ind. A. 635, 
95 NE 435; Pritchett v. Sheridan, 29 
Ind. A. 81, 63 NE 865. 

Ind. T.—Eddings v. Boner, 1 Ind. T. 
173, 38 SW 1110. 

Iowa.—In re Hoyt, 180 Iowa 1250, 
1638 NW 430; Michalek vy. Modern 


Brotherhood of America, 179 Iowa 33,' 


161 NW 125; Quinn y. Tobiason, 153 
Iowa 650, 183 NW 1052; Frick v. 
Kabaker, 116 Iowa 494, 90 NW 498; 
Bullard v. Bullard, 112 Iowa 423, 84 
NW 513; Lindsay v. Carpenter, 90 
Iowa 529, 58 NW 900; Funston v. Chi- 
cage. etc., R. Co., 61 Iowa 452, 16 NW 


Kan.—Walker v. Brantner, 59 Kan. 
117, 52 P 80, 68 AmSR 344, 

Ky.—Stewart v. Mackin, 159 Ky. 
727, 169 SW 469; McElroy v. Dunn, 3 
Ky. Op. 146. 

La.—Morris v. Illinois Cent. R. Co., 
127 La. 445, 53 S 698, 31 LRANS 629; 
Olivier v. Louisville, etc., R. Co., 43 
La. Ann. 804, 9 S 431. 1 

Me.—Purinton v. Purinton, 101 Me. 
250, 68 A 925, 115 AmSR 309, 8 Ann 
Cas 205; McCobb v. Healy, 17 Me. 158. 

Md.—Kirk v. Garrett, 84 Md. 383, 35 
A 1089; Coates v. Sangston, 5 Md. 
121. 

Mass.—Rosseau v. Deschenes, 203 
Mass. 261, 89 NE 391; Batchelder v. 
Rand, 117 Mass. 176. 

Mich.—Johnson v. Campbell, 198 
Mich. 186, 165 NW 823; Lund v: 
Lough, 186 Mich. 640, 153 NW 12; 
Walsh v. Backus, 183 Mich. 527, 149 
NW 1022; Cooper v. Harlow, 163 Mich. 
210, 128 NW 259; Saginaw Suburban 
R. Co. v. Connelly, 146 Mich. 395, 109 
NW 677; Tyler v. Nelson, 109 Mich. 
37, 66 NW 671; Bjorkquest v. Wagar, 
83 Mich. 226, 47 NW 235; Dumanoise 
v. Townsend, 80 Mich. 302, 45 NW 179. 

Minn.—Svensson v. Lindgren, 124 
Minn. 386, 145 NW 116, AnnCas1915B 
734; McManus v. Nichols-Chisholm 
Lumber Co., 105 Minn. 144, 147, 117 
NW 223 [cit Cyc]; Jennings v. Rohde, 
99 Minn. 335, 109 NW 597; White v. 
Collins, 90 Minn. 165, 95 NW 765. 

Miss.—Southern R. Co. v. McLel- 
lan, 80 Miss. 700, 32 S 283. 

Mo.—Forrister vy. Sullivan. 231 Mo. 
345, 132 SW 722; Sparr v. Wellman, 11 
Mo. 230; Heller v. Ferguson, 189 Mo. 
A. 484, 176 SW 1126; Gillespie v. St. 
Paul F. & M. Ins. Co., 168 Mo. A. 320, 
153 SW 1079; Brookfield v. Drury Col- 
lege. 1389 Mo. A. 339, 123 SW 86; Roth 
v. Continental Wire Co., 94 Mo. A. 
£36. 68 SW 594. 

Nebr.—Young y. Kinney, 79 Nebr. 
421, 112 NW 558: Churchill v. White, 
58 Nebr. 22, 78 NW 369. 76 AmSR 64; 
Dunafon v. Barber, 3 Nebr. (Unoff.) 
613. 92 NW 198. 

Nev.—Peterson v. Pittsburg Silver 


ments of guilt.9” - 
A statement need not be communicated to the 
opposite party in order to be competent as an 


B. Extrajudicial Admissions—1. Ad- 
in General—a. 
A voluntary,®® and certain? statement, oral 
or written,? amounting to an admission of the exis- 
tence of any relevant? matter of fact* is competent 
evidence against the party by whom it was made 
or to whom it is attributable,> as a fact tending to 
show the truth of the statement and the existence of 


As to Matters of 


Peak Gold Min. Co., 837 Nev. 117, 140 
12? al 


N. J.—Beachner v. Jengo, 89 N. J. 
L. 325, 98 A 304; McBlain v. Edgar, 
65 N. J. L. 634, 48 A 600; Ayres v. 
Ayres, 69 N. J. Eq. 348, 60 A 422 [aff 
69 N. J. Eq. 842, 66 A 1133]. 

N. Y.—Koester v. Rochester Candy 
Wiorks,) 194) Ny Yu, 925 (8h NEN, aS 
LRANS 783, 16 AnnCas 589; Barrett 
v. New York Cent., etc., R. Co., 157 
N. Y. 6638, 52 NE 659; Thomas v. Bee- 
be, 25 N. Y. 244; Anson v. Utica Sav. 
Bank, 155 App. Div. 939 mem, 140 
NYS 1017 mem; Peo. v. Ouderkirk, 120 
App. Div. 650, 105 NYS 134; Gould v. 
John Hancock Mut. L. Ins. Co., 114 
App. Div. 312, 99 NYS 833; Larrison 
v. Payne, 1 Silv. Sup. 232, 5 NYS 2215 
Brahe v. Kimball, 7 N. Y. Super. 237; 
Wohlfarth v. Chamberlain, 14 Dal 
178, 6 NYSt 207; Lefler v. Fox, 9 
NYS 227. 

N. C.—Binford v. Steele, 161 N. C. 
660, 77 SE 954; Sawyer v. Roanoke 
R., etc., Co., 145 N. C. 24, 58 SH 598, 
22 LRANS 200; Roper Lumber Co. v. 
Elizabeth City Lumber Co., 137 N. @. 
431, 49 SE 946; McDonald v. Carson, 
94 N. C. 497; Smith v. Hendrick, 98 
INT CF 20: ; 

Or.—Interior Warehouse Co. v. 
Dunn, 80 Or. 528, 157 P 806; Ander- 
son v. Adams, 43 Or. 621, 74 P 215.. 

Pa.—Lehigh Valley Nat. Bank v. 
Ott, 235 Pa. 565, 84 A507; Silvis v. Ely, 
3 Watts & S. 420; Snyder v. Wolfley, 
8 Serg. & R. 328; Berkley v. Maurer, 
34 Pa. Super. 363; Ellison v. Namer; 
1 Phila. 205; ; 

R. I.—Eastman v. Dunn, 34 R. I. 
416, 83 A 1057. 

DeEaae ae v. Hamilton, 41 S. C. 

S. D—Muschelwicz v. Tidrick, 167 
NW 499; Hauff v. South Dakota Cent. 
R. Co., 34 S. D. 188, 147 NW 986. : 

Tenn.—State v. Davis, 104 Tenn. 
501, 58 SW 122. } 

Tex.—Keesey v. Old, 82 Tex. 22, 17 
SW 928; Winnsboro Cotton Oil Co. 
v. Carson, (Civ. A.) 185 SW_ 1002; 
Lester v. Hutson, (Civ. A.) 184 SW 
268; Whitten v. Whitten, (Civ. A.) 
157 SW 277; Gulf, etc., R. Co. v. Koch, 
(Civ. A.) 144 SW 1035; Autrey v. 
Linn, (Civ. A.) 138 SW 197; Memphis 
First Nat. Bank v. Clarendon First 
Nat. Bank, (Civ. A.) 134 SW 831; 
Stadtler v. South Texas Lumber Co., 
(Civ. A.) 121 SW 1132; Mabry ~v. 
Citizens’ Lumber Co., 47 Tex. Civ. A. 
443, 105 SW 1156; Gulf, etc., R. Co. 
v. Combes, (Civ. A.) 80 SW 1045; 
Simpson v. Hdens, 14 Tex. Civ. A. 235, 
38 SW 474; McGee v. State, 31 Tex. 
Cr. 71,19 SW 764. 

Utah.—Meyers v. San Pedro, etc., 
R. Co., 36 Utah 307, 104 P 736, 21 
AnnCas 1229; In re Miller, 31 Utah 
415, 88 P 338. 

Vt.—Lynch v. Murray, 86 Vt. 1, 83 
A 746; Lewis v. Barker, 55 Vt. 21; 
Goodnow v. Parsons, 36 Vt. 46 


Va.—Kelly v. Board of ‘Public 
Works, 75 Va. 263. 
Wash.—Hart v. Pratt, 19 Wash. 


560, 53 P 711. 

W. Va.—Star Grocery Co. v. Brad- 
ford, 70 W. Va. 496, 74 SE 509, 39 
LRANS 184. 


298 [220.J.] 


the facts to which it relates,® and is not objectionable 
This rule has been held to apply, even 
though the statement was not based on the personal 
knowledge of the one by whom it was made,’ but 
it has also been held that a statement as to what 
a person understood as to a certain matter is not 
Where a statement is 
admissible as tending to prove a particular fact, ti 

fact that it also tends to prove other facts does not 


as hearsay.” 


an admission of the fact.® 


preclude its admission.1° 
Withdrawal of admission. 


Wis.—McGinty v. Brotherhood of 
Railway Trainmen, 166 Wis. 83, 164 
NW 249; Scheer v.. Ulrich, 133 "Wis. 
311, 133 NW 661; Chapman v. Chi- 
cago, etc., R. Co., 36 Wis. 295, 7 AmR 
81; Grant v. Lewis, 14 Wis. 487, 380 
AmD 785. 

Wyo.—Johnson v. State, 8 Wyo. 
494, 58 PTO L 

Eng. —Darby v. Ouseley, 1 H. & N. 
1, 5, 156 Reprint 1098. 

‘Tf a party has chosen to talk 
about a particular matter, his state- 
ment is evidence against himself.” 
Darby v. Ouseley, supra. 

{a] This rule has been applied to 
statements with respect to: (1) The 
correctness of items of an account. 
Stadtler v. South Texas Lumber Co., 
(Tex. Civ. A.) 121 SW 1132. (2) The 
amount and value of goods received. 
Kintz v. R. J. Menz Lumber Co., 47 
Ind. A. 475, 94 NE 802. (38) Nonpay- 


ment for goods received. Kintz v. 
R. J. Menz Lumber Co., supra. (4) 
The age of the speaker. Taylor v. 


White, 1 Ala. A. 593, 56 S 2; Koester 
v. Rochester Candy Works, 194 N. Y. 
92, 87 NE 77, 19 LRANS 783, 16 Ann 
Cas 589 [rev 122 App. Div. 894, 106 
NYS 1134]. (5) The ownership of 
property. Smith v. Smith, 160 Iowa 
fil. 140 NW 659; Frederick Figge Co. 
Vv. Stevenson, 138 NYS 98. (6) The 
value of property. Kintz v. R. 
Menz Lumber Co., 47 Ind. A. 475, si 
NE 802; Hastman v. Dunn, 34 Teg Le 
416, 88 A 1057. (7) The existence 
of an indebtedness. Baker v. Haynes, 
146 Ala. 520, 40 S 968; Ayres v. 
Ayres, 69 N. J. Eq. 343, 60 A 422 [aff 
69 N. J. Eq. 842 mem, 66 A 1133 mem] 
an admission of indebtedness, al- 
though not competent to remove the 
bar of limitations nor to create a new 
debt by way of acknowledgment may 
be competent as bearing on the issue 
of presumed payment from lapse of 
time). (8) Liability on a note. Svens- 
son v. Lindgren, 124 Minn. 386, 145 
NW 116, AnnCas1915P 734. (9) The 
speaker’s connectio.. with an acci- 
dent. Frederick Figge Co. v. Steven- 
Son, 188 NYS 98. (10) The period of 
an illness. Woodmen ot the World 
Jackson, 80 Ark, 419, 97 SW 673. 
(1) The title of an alleged cotenant 
of the speaker. Loranger v. Carpen- 
ter, 148 Mich. 549, 112 NW 125. (12) 
The existence of an outstanding 
equitable title to land in a third per- 
son. Lewis v. Harris, 31 Ala. 689. 
(13) The agency of the ‘speaker’ s hus- 
band for her. Ham v. Brown, 2 Ga, A. 
71, 58 SE 316. (14) The agreement un- 
der which a broker suing for commis- 
sions was employed. Birnbaum v. 
Unger, 135 NYS 1. (15) The cause 
of certain physical disorders prior to 
an accident. Chicago City R. Co. v. 
Henry, 218 Ill. 92, 75 NE. 758. (16) 
The genuineness of a note sued on. 
Newton Centre Trust Co. v. Stuart, 
208 Mass. 221, 94 NE 454. (17) The 


agreed line of a boundary. Berry v.. 


Evans, 89 SW 12, 28 Kyl 22. (18) 
A shipper’ s claim for damages. Heit- 
man v. Chicago, etc., R. Co., 45 Mont. 
406, 123 P 401. It has also been ap- 
plied to admissions: (19) By a pas- 
senger that an injury received by him 
was due to his own negligence. Gul- 
zoni v. Tyler, 64 Cal. 334, 30 P 98; 
a Mahy ‘v. Morgan’s Louisiana, etc., 

R., ete., Co., 45 La. Ann, 1329, 14 $ 
61. (20) By an employee that an _ac- 
cident was due to his own fault. Ken- 
tucky Distilleries, etc., Co. v. Wells, 


While an extrajudicial 
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admission may be withdrawn before it 1s acted upon, 
it is still evidence of the fact admitted, and its 
withdrawal goes only to its weight.14 
[§ 325] b. As to Matters of Law. 
or admissions relating to a question of law are not 
admissible in evidence,!2 for the reason that a party 
should not be affected by statements which may be 
attributed to a misapprehension of his legal right.1* 
This rule has been held to apply where the matter 


Statements 


admitted involves a question of law as well as a 


149 Ky. 275, 148 SW 375. (21) By the 
owner of a wild animal which in- 
flicted injuries, that careiessness was 
the cause. Parker v. Cushman, 195 
fed. ie. 117, CCA 41, 
S.—Weiss v. Haight, etc., 
Gon tae, Fed. 399, 412. 
Conn.—Goldfarb v. Cohen, 92 Conn. 
277, 102 A 649. 
Ga.—Knorr v. Raymond, 73 Ga. 749. 
Ill.—Weifenbach v. White City 
Constr. Co., 201 Ili. A. 521; Sipes v. 
Barlow, 197 Ill. A. 239. 
Minn.—McManus v. Nichols-Chis- 
holm Lumber Co., 105 Minn. 144, 117 
NW 223. 
Mo. Swe is a v. Meier, 105 Mo. 411, 
16 ns 
5 a ew Jersey Zinc, etc., Co. Vv. 
Leigh Zine, etc., Co., 5 Nags) EE 
189, = A 915. 
N. EMG wor v. See, 63 Misc. 346, 
117 NYS 101. 
Tex. Figo v. Magee, (Civ. A.) 176 
SW 631 
W. Va.—Morris v. ee ae Co., 80 
W. Va. 531, 92 SE 743. 
“To prove intention, knowledge, or 
other mental state the statements of 
the person in question are held ad- 


missible.” Weiss v. Haight, etc., Co., 
supra. 
fa] Declarations in disparage- 


ment of a person’s title to property 
are receivable in evidence against 
him. Knorr v. Raymond, 73 Ga. 749; 
Elgin v. Beckwith, 119 Til. 367, 10 NE 
558; Meier v. Meier, 105 Mo. 411, 16 
SW 228; State v. Henderson, 86 Mo. 
A. 482; Diel v. Stegner, 56 Mo.’ A. 
5385; New Jersey Zinc, etc. Co. v. 
Lehigh Zine; ete, Co., bor N ye leer 
ty 35 A 915; Ellen v. ‘Bllen, 18: Suc: 


Admissions as to matters evidenced 
ba writings or records see infra XX, 


7. U. S.—Salminen vy. Ross, 185 
1a). 997 [aff 191 Fed. 504, 112 CCA 
Ala. Sgt Ciel v. Austin, 159 Ala. 
361, 48 S 696. 
Iowa.—Sutcliffe v. Pence, 156 Iowa 
643, 1837 NW 1026. 
N. H.—Gibson v. Boston, 75 N. H. 
v. Cohen, 


ee 75 A 108. 

N. Y.—Welti 157 App. 
Ae 65, 141 NYS 670. 

C.—Bx p. Parker, 74 S. C. 466, 
55 Sop 122, 114 AmSR 1011, 7 AnnCas 


ae 
U. S.—Ross v. Salminen, 191 
Fed. 504, 112 CCA 148. 

Ala.—C. W. Zimmerman Mfg. Co. 
v. Dunn, 151 Ala. 4385, 44 S 533. 

Ga.—Kitchen v. Robbins, 29 Ga. 
Wks 

Ill.— Fitzgerald v. Coleman, 114 Il. 

2b. 

‘Mo. —Sparr v. Wellman, 11 Mo. 230; 
Brookfield v. Drury College, 139 Mo. 
A. 339, 128 SW 86. 

N. C.—Sawyer v. Roanoke R.., etc., 
Co., 145 N. C. 24, 58 SE 598, 22 LRANS 
200; Roper Lumber Co. v. Elizabeth 
ole Lumber Co., 137 N. C. 431, 49 S 

Wis.—Chapman v. Chicago, etc., R. 
Co.. 26 Wis. 295, 7 AmR 81. 

“Tt is enough to say that, when a 
person charged as a defendant makes 
a statement under circumstances like 
those at bar, whether of his own 
knowledge or not, it is for him to as- 
certain the facts, and he makes him- 
self responsible for what he says in 
reference thereto.” Ross v. Salminen, 
191 Fed. 504, 505, 112 CCA 148. 


| 409. 


question of fact,!* but there is also authority for 


[a] “Mere opinions and loose ex- 
pressions indicating the opinion of 
the party as to liability or exemption 
therefrom . . seem to come within 
the reasons of the rule excluding such 
admissions.” White v. Old Dominion 
SS. Co., 102 N. Y. 660, 663, 6 NE 289. 

9. Mittnacht v. Bache, 16 App. 
Div. 426, 45 NYS 81. 

10. Gifford v. Gifford, 58 Ind. A. 
665, 107 NE 308; Stocklen v. Barreit, 
58 Or. 281, 114 P 108. 

{a] Illustration.—Where in an ac- 
tion for goods sold, it appeared that 
plaintiff could not furnish an itemized 
account because of the destruction of 
his books, testimony that defendant 
had admitted the sum sued for to be 
due was not inadmissible, although 
it tended to prove an account stated; 


it being admissible as an admission , 


by defendant of the justice of plain- 
tiff’s claim. Stocklen v. Barrett, 58 
Or. 281, 114 P 108. 

11. Liberty v. Haines, 101 Me. 402, 
64 A 665. 

Weight of admissions generally see 
infra §§ 507, 508 

£2. U: S.—Fleming v. Lay, 109 
Fed. 952, 48 CCA 748; Polk v. Robert- 
son, 19 F, Cas. No. “ist 250, Brunn. Col. 
Cas. 103, 1 Overt. (Tenn_) 456. 

Ala. —Morgan v. Patrick, 7 Ala. 185. 
Ark.—Brooks v. Isbell, 22 Ark. 488. 
est —Kidwell v. Ketler, 146 Cal. 12, 
Ga. cht ee v. Solomon, 2 Ga. 18. 
Ill.— Peo. v. Pittsburg, etc., R. Co., 
244 Ill. 166, 91 NE 48 [writ of error 
dism 235 U. S. 689, 35 SCt 205, 59 Li. 
ed. 427]; Bellefontaine Impr. Co. v. 
Niedringhaus, 181 Ill. 426, 55 NE 184, 

72 AmSR 269. 

Ky.—Craig v. Baker, Hard. 281. 
yg Keane v. Fisher, 7 La. Ann. 

Me.—Munsey v. Hanly, 102 Me. 423, 
67 A 217, 13 LRANS 209. 

Mass.—Boston Hat Mfy. v. Messin- 
ger, 2 Pick. 228. 
ae ete he ales v. Ruddiman, i0 Mich. 
ae v. Gerock, 40 Miss. 

135 

Mo.—State v. Aloe, 152 Mo. 466, 54 
W 494, 47 eres 393; Crockett v. Morri- 
son, 11’ Mo. 3. 

N. Y “Welland Canal Co. v. Hath- 
aan 8 Wend. 480, 24 AmD 51. 

ot Ene v. Neal, 122 N. Cc, 
173, 29 SE 93 

Pa.—Colt v. Selden, 5 Watts 525. 

R. I.—Co-operative Bldg. Bank vy. 
Hawkins, 30 R. I. 171, 73 A 617. 

Tenn. — Berryhill v. McKee, 1 
Humphr. 31. 

Va.—Powell v. Tarry, 77 Va. 250. 

[a] Legal title —(1) Where dec- 
larations and admissions do not re- 
late to the declarant’s possession, 
which is provable by parol, but to his 
legal title, which such evidence is 
not competent to defeat, then such 
admissions and declarations are in- 
admissible. Munsey v. Hanly, 102 Me. 
423, 425, 67 A 217, 18 LRANS 209. 
(2) “Admissions and declarations in 
disparagement of title are limited to 
those cases where the subject mat- 
ter is capable of parol proof.” Mun- 
sey v. Hanly, supra. 

18. Fleming v. Lay, 109 Fed. 952, 
48 CCA 748; Solomon v. Solomon, 3 
Ga. 18; Moore v. Hitchcock, 4 Wend. 
(N. Y.) 292; Rowen v. King, 25 Pa. 


14. Crockett v. Morrison, 11 Mo. 3. 


¥or later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


x 


§§ 325-331] 


the view that an admission in which law and fact 
are inextricably mingled may be shown.4® Where 
the admission is agtually one of fact it should not 
be excluded because made in the form of a con- 
elusion of law.?¢ 

[§ 326] c. As to Matters of Opinion. State- 
ments or admissions as to matters of opinion are 
not admissible as evidence of a fact,!7 although 
they may be admissible where the fact that a party 
had a certain opinion at a particular time is of itself 
relevant.1§ 

[§ 327] d. As to Matters of Hearsay. State- 
ments made as mere matters of hearsay are not 
receivable in evidence as admissions.!9 

[§ 328] 2. Purpose for Which Admitted. 
While extrajudicial admissions are ordinarily 
admitted for the purpose of establishing the truth 
of the statements made or the existence of the fact 
to which they relate,?° and their admissibility is 
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person by whom they were made,”! they are never- 
theless admissible for the purpose of discrediting 
such person where they contradict, or are inconsist- 
ent with, his testimony,?? although they should not 
be limited to the purpose of discrediting.?? 

[§ 329] 3. Actions or Proceedings in Which 
Admitted. Admissions are equally competent 
whether offered in real? or personal?® actions, or 
in probate?® or divorce?? proceedings. 

[§ 330] 4. By Which Party Provable. A par- 
ty cannot ordinarily put his own declarations in 
evidence,?® nor are they made admissions of the 
other party merely by being communicated to him,?° 
unless his conduct in connection with such a com= 
munication is of itself a relevant fact.°° 

[§ 331] 5. Relevancy and Materiality. In 
order that a statement offered as an admission may 
be received it must, at the time when it is offered,*1 
be relevant to,°* and have a material bearing 


not dependent upon any tendency 


15. Lewis v. Harris, 31 Ala. 689. 
Hege v. Tompkins, (Ind. A.) 
121 NE 677. 

Kuhlen v. Chicago Athletic As- 
Soc. US5. TIAL 6793 “Monmer, Vv, ltt= 
land, 87 Kan. 710, 125 P 46; Aschen- 
bach v. Keene, 46 Misc. 600, 92 NYS 
es Colt v. Selden, 5 Watts (Pa.) 

[a] Illustration.—In an action for 
damages caused by the overflow of a 
faucet, a remark made by defendant’s 
manager, that one of the girls must 
have left the faucet open, was a mere 
expression of opinion, resting on no 
actual knowledge of any fact to sus- 
tain it, and was therefore not admis- 
sible as an admission. Aschenbach v. 
Keene, 46 Misc. 600, 92 NYS 764. 

{b] Forfeiture of deposit. — A 
statement that the speaker had for- 
feited a deposit he had made to be 
delivered as a first payment on the 
purchase price of land, may be re- 
garded as his opinion of the law, 
rather than a statement of fact. Mon- 
ger v. Effiand, 87 Kon. 710, 125 P 46. 

18. Hobart. v. Plymouth County, 
100 Mass. 159; Fowler v. Middlesex 
County, 6 Allen (Mass.) 92. 

19. Merchants’ Despatch Transp. 
Co. v. Joesting, 89 Ill. 152; Conkling 
v. Weatherwax, 181 N. Y. 258, 73 NH 
1028, 2 AnnCas 740; Maher v. Em- 
pire L. Ins. Co., 116 App: Div: 723, 
96 NYS 496; Austin Electric R. Co. 
ate 63 Tex. Civ. A. 91, 1833 SW 

[a] Miustration.—In an injury ac- 
tion against an ice company and a 
street railroad company jointly, 
where the ice company brought a 
cross action against its codefendant, 
alleving that the injury was caused 
solely by such codefendant’s negli- 
gence, evidence that the president of 
the railway company had stated to the 
secretary of the ice comyany that the 
railway company’s motorman at a 
time, place, and under circumstances 
not given had made certain state- 
ments in reference to the collision in 
which the injury in litigation was re- 
ceived was properly excluded. Aus- 
tin Electric R. Co. v, Faust, 63 Tex. 
Civ. A. 91, 133 SW 449. 

20. See supra § 324. 

[a] In a will contest admissions 
and declarations against interest of 
the sole executor of and beneficiary 
under the will may be considered not 
only for the purpose of showing the 
feelings and relations between the 
parties, but also to establish any fact 
in issue on the validity of the will 
which they have a tendency to estab- 
Bee In re Rick, .160)-Cal: 467,71 Li. P 

21. O’Neil v. Redfield, 158 Iowa 
246, 139 NW 555. 

22. Cooner v. Harlow, 163 Mich. 
210, 128 NW 259; Svensson v. Lind- 
gren, 124 Minn. 386, 145 NW_ 116, 
AnnCas1915B 734; McManus v. Nich- 
ols-Chisholm Lumber Co., 105 Minn. 
144, 117 NW 223; Crowley v. See, 63 


to diseredit the 


Misc. 346, 117 NYS 101; In re Miller, 
31 Utah 415, Sse coe 

Inconsistent or contradictory state- 
ments as affecting credibility of wit- 
ness see Witnesses [40 Cyc 2687]. 

23. Retter v. Olean St. R. Co.,, 
140 App. Div. 667, 125 NYS 674. 

24. Ala.—Allred_ v. Kennedy, 74 
Ala. 326. 

Ky.—Graves v. Graves, 3 Metc. 167. 

Mass.—Barnard v. Pope, 14 Mass. 
434, 7 AmD 225. 

Mo. —Brightwell v. McAfee, 249 Mo. 
562, 155 SW 820. 
sah H.—Perkins v. Towle, 59 N. H. 

N. Y.—McCoon v. Smith, 3 Hill 147, 
38 AmD 623. 
pant C.—Curlee v. Smith, 91 N. C. 

Philippine.—Oas v. Roa, 7 Philip- 
pine 20. 

Tenn.—Spears v. Walker, 1 Head 
166; Frazier v. Basset, 1 Overt. 297. 

Tex.—F lores v. Maverick, (Civ. A.) 
26 SW 316. 

25. D. C.—Dobbins v. Thomas, 30 
App. 511. 

Ga.—Munnerlyn v. Aususta Sav. 
Bank, 94 Ga. 356, 21 SE 575; Roberts 
v. Neal, 62 Ga. 163. 

Kan.—Pope v. Bowzer, 1 Kan. A. 
727, 41 P 1048. 

Minn.—Olson v. Swensen, 53 Minn. 
516, 55 NW 596. 

Mo.—Lowrey v. Danforth, 95 Mo. 
A. 441, 69 SW 389; State v. Hender- 
son, 86 Mo. A. 482. 

N. J.—Glenn v. Garrison, 17 N. J. 


bee eal 
N. Y.—Kimball v. Huntington, 10 
Wend. 675, 25 AmD 590. 
Tenn.—Miller v. Denman, 8 Yerg. 


Tex.—Bruce v. Laing, (Civ. A.) 64 
SW. 1019; Extence v. Stewart, (Civ. 
A.) 26 SW 896; Ellis v. Stone, "4 Tex. 
Civ. A. 157,'23 *SW 405. 

Vt.—Goodwin v. Holmes, 87 Vt. 
477, 89 A 742; Stowe v. Bishop, 58 
Vt. 498, 3 A 494, 56 AmR 569. 

26. In re Bramberry, 156 Pa. 628, 
27 A 405, 36 AmSR 64, 22 LRA 594. 

27. Gardner v. Gardner, 104 Tenn. 
410, 58 SW 342, 78 AmSR 924. 

28. Shivley v. HBureka Tellurium 
Gold-Min. Co.,* 129; Cal. 293, 61° P 939; 
Jarecki Mfg. Co. v. Dailey, 163 Ill. 
A. 399; Davidson v. State, 135 Ind. 
254, 34 NE 972; Ganton v. Size, 22 
Ur C2Q Br473. 

29. St. John v. O’Connel, 7 Port. 
(Ala.) 466; Clement v. Drybread, 108 
Iowa 701, 78 NW 235. 

30. Admissions by silence or ac- 
quiescence see infra §§ 356-368. 

31. Keesling v. Doyle, 8 Ind. A. 
43, 35 NE 126; Willard v. Horsey, 22 
Mad. 89. 

32. U. S—Hustis Min. Co. v. Beer, 
etc., Co., 239 Fed. 976. ° 

Ala.—Penton v. Williams, 163 Ala. 
603, 51 S 35; Millsapp v. Woolf, 1 
ila A 1599,°56 'S 22. 

ING Ot ep OUIe yy TeUC.s bee CO. Ve 
Holmes, 96 Ark. 339, 131 SW 692. 


Cal.—Bancroft-Whitney Co. v. Mc- 
Hugh, 166 Cal. 140, 1384 P 1157. 

Del.—White v. Dougherty, 24 Del. 
355, 76 A 609. 

Ga.—Wall v. Moulton, 125 Ga. 121, 
53 SE 591; Lamar v. Pearre, 90 Ga, 
377, 17 SE 92. 

Iil.—Jewell Belting Co. v. Hamilton 
Rubber Mfg. Co., 257 Ill. 238, 100 NB 
9:20; Mahan Vv. Schroeder, 236 11. 392, 
86 NE 97; Jameson v. Conway, 10 Ill. 
2273 Mason v. Park, 4 Ill. 15323 Spaar 
v. Slakis, 180 Ill. A. 304. 

Iowa.—Larson v. Webster County, 
TPO Be te ae 130 NW 165. 

nn v. Cavanaugh, 110 Ky. 
116. fe) 2 SW 854, 23 KyL 238. 

La. —Hackenburg v. Gartskamp, 30 
La. Ann. 898; McMaster v. Stewart, 
11 La. Ann. 546; Ditch v. Wilkinson, 
10 La. 201. 

Mass.—F rey v. Iver Johnson Sport- 
heey Goods Co., 212 Mass. 213, 98 NB 


Mich.—Clark v. Goldie, 177 Mieh, 
653, 144 NW 504; Connery v. Con- 
nery, 166 Mich. 601, 132 NW 448. 

Mo.—Garrett v. St. Louis Transit 
Co., 219 Mo.:65, 118 SW 68, 16 Ann 
Casr oon Mulliken v. Greer, 5 Mo. 489. 
v. Browning, 19 
Nebr. 420, 27 NW 419. 

N. y.— Grogan v. Dooley, 211 N. Y. 
30, 105 NE 135 [rev 151 App. Div. 
910, 135 NYS 1115]; Hindley v. Man- 
hattan R. Co., 185 N. Y. 335, 78 NE 
276 [rev 103 App. Div. 504, 93 NYS 
53]; Reed v. McCourt, 41 N. Y. 435; 
Matter of New York, ete., R. Co., 1514 
App! Div. 50; 1359 NYS» 23845 Lefevre 
Vv. wile. TH, App. Div. 464, 98 "NYS 321. 

C.—Carson v. Blount, 156 N. C. 
103, 22 SE 90. 

Pa.— Harris v. Tyson, 24 Pa. 347, 
64 AmD 661 

S. D..—Hauff v. South Dakota Cent. 
R. Co., 34 S. D. 183, 147 NW 986 

Tex. “Pecos, ete... R. So. v. Amarillo 
St. UR Cotpn(Civ: BAS) OIAeSWwAltoas 
Ft. Worth, ete, R. Co. v. Southern 
Kansas R. Co., (Civ. A.) 151 SW 850; 
Autrey v. Linn, (Civ. A.) 138 SW 
197; St. Louis, ete., R. Co. v. McAnel- 
lia, (Civ. A.) 110 Sw 936; Houston v. 
rivehahe 40 Tex. Civ. A. 499, 90 SW 


Utah.—Meyers v. San Pedro, ete., 
RCo, 86 oUtahs 307, 10 4a 736, 2 
AnnCas 1229. 

Vt.—Lincoln v. Hemenway, 80 Vt. 
530, 69 A 153. 

Wis.—Stamnes v. Milwaukee, ete,, 
R. Co., 131 Wis. 85, 109 NW 100, 925, 
111 NW 62 

[a] Expressions of intention to 
pay are competent as tending to show 
liability. Bradenkamp v. Rouge, 143 
Tll. A. 492. 

{[b] Statements held relevant.— 
Stamps v. Thomas; 7 Ala. A. 622, 62 
S 314; Anderson v. Brammer, 4 Ala. 
A. 596, 58 S 941; Southern R. Co. v. 
Cortner, 3 Ala. A. 400, 58 S 84; Massey 
v. Fain, 1 Ala. A. 424,55 S 936; Nich- 
ols Shepard COre va Ringler, 135 lowa 
181, 112 NW 543; Mann v. Cavanaugh, 
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upon,** the issues in the case, but if the statement 
itself possesses these characteristics it is not neces- 
sary that the transaction in connection with which it 
was made should be relevant and material.*4 

An admission indicating bad faith in connection 
with prosecution or defense of an action should be 


received.*® 
[§ 332] 6. Certainty. An 


110 Ky. 776, 62 SW 854, 28 KyL 238; 
Diel v. Kellogg, 163 Mich. 162, 128 
NW 420; Carson v. Blount, 156 N. C. 
1038, 72 SE 90; Albert v. Ziegler, 29 
Pa. 50; Hauff ‘vy. South Dakota Cent. 
R. Co., 34 S. D. 183, 147 NW 986; Du- 
bois Vv. Roby, 84 Vt. 465, 80 A 150; 
Lincoln v. Hemenway, 80 Vt. 530, 69 


A 153 

33. U. S.—Golden Cycle Min. Co. 
v. Rapson Coal Min. Co., 188 Fed. 
LO pitts OCA. 96. 

Cal.— Womble v. Wilbur, 3 Cal. A. 
535, 86 P 916. 

Conn.—Broschart v. Tuttle, 59 
Conn. 1, 21 A 925, 11 LRA 33. 

Ga. —Printup Vv. ‘Patton, 91 Ga. 422, 
18 SE 311. 

Iowa.—Nichols Shepard Co. v. 
Ringler, 185 Iowa 181, 112 NW 543. 

Kan.—Mentzer v. Burlingame, 85 
Kan. 641, 118 P 698; Van Fossen v. 
Mosher, 38 Kan. 41%, 17 P95: 

Ky —Wade v. Illinois Cent. R. Co., 
112 Sw 1103. 

Me.—Thayer v. Usher, 98 Me. 468, 
57 A 839. 

Mass.—Sibley v. Nason, 196 Mass. 
125, 81 NE 887, 124 AmSR 520, 12 
LRANS 1173, 12 AnnCas 938. 

. Minn.—Ikenberry v. New York L. 
Ins. Co., 127 Minn. 215, 149 NW 292. 

Mo.—Northrup v. Colter, 150 Mo. 
A. 639, 1381 SW 364. 

Nebr.—Young v. Kinney, 79 Nebr. 
421, 112 NW 558; Ogden v. Sovereign 
aries W. W.,.78 Nebr. 806, 113 NW 

N. J.—Wrege v. Westcott, 30 N. J. 
L. an 

Y.—Cook v. Barr, 44 N. Y. 156; 
Stephens v. Vroman,' 18 Barb. 250 
{rev on other grounds 16 Ne Y../381]? 
Pfaelzer v. Gassner, 116 NYS 15. 

N. C.—Albertson v. Williams, 97 
N. C. 264, 1 SE 841 


Or.—Gettins v. Hennessey, 60 Or. 
566, 120 P 369. 
Pa.—Hentzler v. Weniger, 32 Pa. 


Super. 164. 

. Tex.—Houston, etc., R. Co, v. Fox, 
166 SW 693 [rev (Civ. A.) 156 SW 
922]; Childress v. Tate, (Civ. A.) 148 
SW 843. 


Wis.—Hilton v. Hayes, 154 Wis. 27, 
141 NW 1015; Chapman v. Chicago, 
6tc.,.R. Co., 26 Wis. 295, 7 AmR 81. 

Can.—Canadian Northern Western 
Rw CoiivenMoore,7 53, Can. (SiC. 519, 
31 DomLR 456 [dism app 8 Alta. L. 
379, 283 DomLR 646]. 

Ont.—Montreal Bank v. Scott, 7 
OntWR 496. 

[a] Remoteness in point of time 
may afford sufficient reason for re- 
jecting an admission. Byam v. Eddy, 
4 F. Cas/.No. 2,263, 2 Blatchf. 521, 
24 Vt. 666; Printup v. Patton, 91 Ga. 
422, 18 SH 311; Wade v. Illinois Cent. 
R. Co., (Ky.) 112 SW 1103; Bryant 
v. Crosby, 40 Me. 9; Smith v. Emer- 
son, 43 Pa. 456; Canadian Northern 
Western R. Co. v. Moore, 53 Can. S. 
C. 519, 31 DomLR 456 [dism app 8 
Alta. Ls. 379).4239 DomLR - 646]; 
Montreal Bank v. Scott, 7 OntWR 496. 

[b] Admissions held material.— 
Mayer v. Hamre, 162 Iowa 662, 144 
NW 334; Coberly v. Coberly, 189 Mo. 
1, 87 SW 957; Theophine vy. Valchos, 
53 Misc. 612, 103 NYS 776. 

34. Meyers v. San Pedro, etc., R. 


Co., 36 Utah 307, 104 P 7386, 21 Ann 
Cas 1229 
35. Eastman v. Dunn, 34 R. I. 416, 


455, 83 A 1057 (evidence that a de- 
fendant said, during a conversation 
with plaintiff, when the possibility 
of a settlement was being discussed, 


admission 
possess the same degree of certainty as would be 
required in the evidence which it represents,°* and 
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hence mere conjectures®? or suggestions as to what 
might have happened if certain circumstances had 
not occurred®® are not competent. 
an alleged admission be considered where the sub- 
ject matter to which it refers is left uncertain.*® 
But it is not essential that the statement should be 


Neither should 


absolutely precise,*® nor is it necessary that it should 


should 


that if plaintiff brought him into 
court there would not be a chance in 
and his codefendants had “rehearsed 
their story over and over,’ and de- 
house out, if neoessary,’ was admis- 
sible as a matter of public policy, if 
Tee Ala.—Watson v. Byers, 6 Ala. 
3 
Anthracite Coal 
Co. v. Hodge, 99 Ark. 302, 139 SW 
292. 
SLO St cE LOTT: 

Ga.—Whitehead v. Pitts, 127 Ga. 

Til_—Lee v. Moore, 161 Ill. A. 643. 
454, 96 NW 973. 

Me. —Munsey v. any Ace Me. 423, 

Md.—Safe Deposit, etc., 

Turner, 98 Md. 22, 55 A 1023. a 
Co., 121 NE 403. { 

Mich.—Union Trust Co. v. Detroit 
NW t 

Minn.—H. L. Elliott Jobbing Co. v. 
161 NW 390. : 

Mo. — Lonisiana Purchase Exposi- 
129 SW 753. 

N. Y.—Mittnacht v. Bache, 16 App. 
114 NYS 133. 

N. C.—Adickes v. Drewry, 171 N. 

Oh.——Treuhaft v. Damback, 35 Oh. 

Okl.—Patterson v. Morgan, 53 Okl. 
95, oS P 694. 

s. 

Wash. — Armstrong is Modern 
Woodmen of America, 178 P 
ment of land for sale by one as ad- 
ministrator is not admissible in evi- 
ejectment, brought by his successor 
in office against him as an individual, 
sion by defendant of the prior posses- 
sion of the intestate, where the only 
is ‘a part of land lot 271 in the 17th 
district of Harris county, to be sold 
Whitehead v. Pitts, 127 Ga. 774, 776, 
56 SE 1004. 

The statements of a partner, when 
informed that a balance sheet taken 
be indebted in a certain sum, that if 
they were in the handwriting of the 
made them they must be correct could 
not of itself amount to an admission 
thereon, the sheets not being present 
at the time. Safe Denosit, ete., Co. 

{c] Admission of correctness of 
part of account.—The admission by 
presented to him is correct, without 
stating which part, is inadmissible 
Byers, 6 Ala. 

{d] A statement that one will not 
Lee v. Moore, 161 Ill. A. 

[e] A statement that one will not 


the world for plaintiff, as defendant 
fendant “would swear the court 
for no other reason). 
Ark.—Southern 
Colo.—Clarke v. Roberts, 38 Colo. 
774, 56 SH 1004. 
Iowa.—Rudd v. Dewey, 121 Iowa 
67 A 217, 13 LRAN 
Co.. Vv 
Mass.—Casey v. Boston, etc., 
a eats Co., 162 Mich. 670, 127 
Chicago, ete., R. Co., 136 Minn. 138, 
tion Co. v. Bmerson, 149 Mo. A. 594, 
Div. 426, 45 NYS 81; Stark v. Solomon, 
C. 667, 89 SE 23. 
Cir. ‘Ct. 5570. 
C.—Cook v. Davis, 23 S. C. L. 
67. 
fa] Illustration. — An advertise- 
dence against him in an action of 
as being in the nature of an admis- 
description of the land advertised 
as the estate of John T. Whitehead.” 
{b] Admission of indebtedness.— 
from the firm’s books showed him to 
bookkeeper who as a matter of fact 
of a specific indebtedness appearing 
v. Turner, 98 Md. 22, 55 A 1023. 
a defendant that a part of an account 
because of its Siac ds Watson v. 
appeal is not an admission aa Ch 
claim damages is not an admission 


be a direct admission; it may be an indirect admis- 
sion, as where it bears on the issue incidentally or 
circumstantially.** 


Driscoll 
36 NE - 


that he has suffered none. 
Tig Soa 160 Mass. 486, 
495. 

Admissions made in a foreign 
language, by one not ostensibly a 
partner, that he is such, are valueless, 
the court being uninformed of the 
exact relation which the words ac- 
tually used bear to the technical 
meaning of a partnership as defined 
by the law of New York. Bakmazian 
v. Tatosian, 161 NYS 450. 

Certainty of evidence generally see 
supra § 90. 

37. Southern Anthracite Coal Co. 
v. Hodge. 99 Ark... 302, 139 SW 292; 
H. L. Elliott Jobbing Co. v. Chicago, 
ete., R. Co., 186 Minn. 138, 161 NW 
o90; Fred Oppermann, Jr., Brewing 
Co. v. Pearson, 68 App. Div. 637, 74 
NYS 187. 

38. Heinkin v. Barbrey, 40 Ga. 249; 
McHugh v. Fitzgerald, 103 Mich. 21, 
Me NW 354; Cook v. Davis, 23 S. C. L. 

39. Sheppard v. Austin, 159 Ala. 
$61, 48 S 696; Von Reeden v. Evans, 
52 Ill. A. 209; Palmer v. Manning, 4 
Den. (N. Y.) 131; Quarles v. Little- 
page, 2 Hen. & M. (12 Va.) 401, 3 
AmD 7 

[a] Accordingly (1) a  party’s 
statement in conversation that he had 
executed such a note as was described 
by his interlocutor is not an admis- 
sion of execution of such a note, 
which was in the interlocutor’s pocket 
and not produced at the time. Palmer 
v. Manning, 4 Den. (N. Y.) 131. (2) 
Admission that some items of an 
account are correct with a disclaimer 
of knowledge as to othex items is not 
sufficient proof of any part of the 
account. Quarles v. Littlepage, 2 
Hen. & M. (12 Va.) 401, 3 AmD 687. 

[b] Question for jury.—‘‘Whether 
a statement or admission of a party 
has reference to the issue, is a ques- 
tion of fact for the determination of 
the jury, the duty of the court being 
to admit proof of the statement or 
admission if there is evidence tend- 
ing to show that it referred to the 
controversy in hearing.” Von Reeden 
v. Evans, 52 Ill. A. 209, 211. 

40. Hesk v. Ellis, (Ala.) 75 S$ 329; 
Nichols v. Allen, 112 Mass. 23. 

[a] Illustration. —In an action on 
a promissory note, where the signa- 
ture was denied, defendants’ admis- 
sion, made in answer to an interroga- 
tory. filed by plaintiff, that he made a 
note “something of the purport” of 
the one declared on, was held suffi- 
cient for the consideration of the 
ir Nichols v. Allen, 112 Mass. 


Ga.—Fielder v. Davison, 139 
Gat att 515, 77 SE 618 [quot Cyc]. 

Ky.—Beattyville Coal Co. v. Has- 
kins, 44 SW 363, 19 KyL 1759. 

Md.—United R., ete., Co. v. Cloman, 
107 Md: 681, 69 A 379. 

Mich. —Stansell v. Leavitt, 51 Mich. 
5236, 16 NW 892, 

N. Cea con v. Sugg; 110 Ni. "eC: 
259, 14 SH 74 

Da Harrington v. Gable, 81 Pa. 
406; Cummin v. Smith, 2 Serg. & 
R. 440. 

Eng.—Marshall v. Cliff, 4 Campb. 
133; Rankin v. Horner, 16 Bast Vu 
104 Reprint 1061; Maltby Si Christie, 
it Esp. 340; Holt’ v. Squire, R. & M. 
282, 21 BCL Ub25 Berryman v. Wise, 
4 T. R, 366, 100 Reprint 1067. 

8 oe a Vv. Hozes 3be Ue C.Q: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


-jurious. ~ We 
sthese statements from the class of 


§§ 333-336] 


[§ 333] 7. Voluntary Character.*2 
sion is not of sufficient probative weight to be com- 
petent unless it is voluntary;4* and hence a state- 
ment obtained or made under duress is not competent 
as an admission.*# But an admission does not lose 
its voluntary character because it was made before 
an arbitrator,*® a commissioner in bankruptey,*® a 


magistrate taking a deposition,‘? 
tion officer,*® 


jury were not in session.‘® 


custody of an officer of the law,®° 
trary view has been asserted.5? 


and an admission, otherwise volun: 
tary, 1s not incompetent because made in the grand 
jury room, in the presence of the jurors, where 
declarant was not sent for as a witness, and the 
It has also been held 
that an admission does not lose its voluntary char- 
acter because made while the declarant was in the 


The fact that an 
admission is made in response to a false suggestion 


EVIDENCE 


An admis- 


exchange,°® 


or an immig¢ra- 


ter,° 
although a con- 


[§ 336] . 


of fact does not render it inadmissible.5? 


42. Yestimony under compulsory 
process see infra § 391. 

43. Cal.—Davis v. Parsons, 165 
Cal 5709 130 Po 1055: 

Ind.—Cincinnati R. Co. v. Stahle, 
37 Ind. A. 539, 76 NE 551, 77 NE 363. 

Mich.—Gilchrist v. Mystic Workers 
eine World, 188 Mich. 466, 154 NW 

do. 

Pa.—Truby v. Seybert, 12 Pa. 101. 

Wis.—Campbell v. Germania F. Ins. 
Co., 163 Wis. 329, 158 NW 68. 

See also cases infra note 44. 

{a] Illustration.—Where a _ type- 
written letter purporting to be from 
Gefendant to others was not signed 
cr sent to its addressee, and defendant 
testified that it was not her volun- 
tary act, the letter itself bearing in- 
ternal evidence of the fact, some of 
the expressions being in plaintiff’s 
language, the court properly refused 
to receive it in evidence. Davis v. 
Parsons, 165-Gal!:70, 130 P1055: 

44. U. S—Scott v. Home Ins. Co., 
21 _ FE. Cas. ote. 12,538, 2° Dill.105. 

Kan.— Union Pac. R. Co. v. Stern- 
berger, 8 Kan. A. 131, 54 P 1101. 

La.—New Orleans City Bank v. 
Foucher, 9 La. 

a pase: Tilley vy. Damon, 11 Cush. 
N. H.—Carr v. Griffin, 44 N. H. 510. 
Tex.—Parks v. State, 46 Tex. Cr. 

100, 79 SW 301. 

Eng.—Tucker v. Barrow, 7 B. & C. 
623, 14 ECL 281, 108 Reprint 855, 3 
Causceibs Son Le ECL 463; Robson v. 
Alexander, IM &P. 448, 17 ECL 614. 

But compare Fidler v. McKinley, 
21 Til. 308 (where admissions made 
under threat of personal injury were 
not excluded, although it was said 
that the jury should have been cau- 
tioned as to the weight to be given 
to them). 

45. Calvert v. Friebus, 48 Md. 44; 
Doe v. Evans, 3 C. & P. 219, 14 ECL 
536; Murray v. RGHeSOrY: 5 Exch. 468, 
155 Reprint 20 

46. Stockileth v. De Tastet, 4 
Campb. 10 (even though the proceed- 


ing is entirely irregular). 


47. McGahan_ v. Crawford, 47 S. 
GC. 566, 25 SE 123. 

Admissions. is depositions generally 
see infra § 38 


48. Matter Ae Umeno, 3 Hawaii 
Fed. 481. 
49. Coilins v. Wilson, 39 SW 33, 34, 


18 KyL 1049. (“It is contended further 


that the admission of appellant, in 
the presence of the grand jurors, 
that he was at the girl’s house on the 
evening of the alleged wrong, was in- 
competent. We think otherwise. He 
was not sent for as a witness, and 
the grand jury was not in session. 
He went into their room when drink- 
ing, and voluntarily made a state- 
ment, though cautioned that it might 
be used against him. He protested 
that the charge was trumped up as a 


‘blackmailing scheme, and this state- 


ment he got the benefit of, with the 
admission supposed now to be in- 
see nothing to take 


voluntary statements always held to 

be competent against the party mak- 

ing them when against his interest’). 
50. Notara v. De Kamalaris, 22 

Misc. 337, 49 NYS 216. 

Rouse v. Redwood, 1 Esp. 155. 

Higgins v. Dellinger, 22 Mo. 


U. S.—Waldron v. Waldron, 
158° U2: 361, 15 SCt 3831/39 Li ed. 
Ala.—Lehman v. McQueen, 65 Ala. 


570. , 
Ariz.—Hunt v. Campbell, 19 Ariz. 
254, 169 P 596. 
Ark.—Bivens v. McElroy, 11 Ark. 


23, 52 AmD 258. 

Cal.—Rutz v. Obear, 15 Cal. A. 435, 
iUpleyy 2 (zl 

Ga.—Thompson v. Hastings, 18 Ga. 
A. 765, 90 SE 729. 

Ill.—Schell v. Weaver, 225 Ill. 159, 
80 NE 95, 8 AnnCas 339; Hillman vy. 
Stratman, 193 Ill. A. 581. 

Iowa.—Anderson v. Halverson, 126 
Towa 125, 101 NW 781; Leyner v. Ley- 
ner, 123 Iowa 185, 98 NW 628. 

Ky.—Powers v. Powers, 78 SW 152, 
25 KyL 1468; McElroy v. Dunn, 3 
Ky. Op. 146. 

Me.—Blackingham v. Rockland, 66 
Me. 332. 

Mich.—Diel v. Kellogg, 163 Mich. 
162, 128 NW 420; Hialey v. Hialey, 
157 Mich. 45, 121 NW 465. 

Miss. —Myer, etc., Hardware Co. v. 
Soon SD iad Tike 

Mo.—Clay v. Brown, 148 Mo. A. 
541, 128 SW 803. 

N. Y.—Crowley v. See, 63 Misc. 346, 
117 NYS 101; Frederick Figge Co. v. 
Stevenson 138 NYS 98. 

. C.—Avery v. Stewart, 136 N. C. 

426. “48 SB 775, 68 LRA 7 76. 
Or. —Anderson v. snap 43 Or. 
Ruthenian Nat. 


6241, 74. RP 216. 

Pa.—Cupryk  v. 
Union, 66 Pa. Super. 595; Hoffa v. 
Hoffa, 38 Pa. Super. 356; Stewart v. 
Gleason, 23 Pa. Super. 325; Rindt’s 
Est., 2 LehighValLR 246. 

Utah.—Broadbent v. Denver, 
R. Co:z,.48 Utah 598,.160 P1185. 

Vt.—Dubois v. Roby, 84 Vt. 465, 80 
ASAE 

N. S.—Backman v. Ritcey, 50 N. S. 
80. 

Ont.—Armstrong v. Ganade, Atlan- 
tiewR:nCosz 2.Ont.-L: 

54, Ark.—Bivens v. v cEIroy, 11 

107 Ls 


etc., 


Ark. 23, 52 AmD (258. 
Ill—Jameson v. Conway, 
227; Mason vy. Park, 4 Ill. 532. 

Iowa.—Hunter v. Porter, 133 Iowa 
are 109 NW 283. 

. Y.—Welland Canal Co. v. Hatha- 
se 8 Wend. 480, 24 AmD 51; Jenner 
v. Joliffe, 6 Johns. 9. 

N. C.—Smith v. Moore, 142 N. C. 
277, 55 SH 275, 7 LRANS 684. 

Eng.—Scott v. Clare, 3 Campb. 236. 

[a] Best evidence rule as affect- 
ing competency of admissions as to 
matters evidenced by writings or 
records see infra XX, C. 

55. Blackington v. Rockland, 66 
Me. 332; Bayliss v. Cockcroft, 81 N. 
Y. 363; Singleton v. Barrett, 2 Cromp. 


[§ 334] 8. Oral Admissions—a. 
Oral admissions of a party are competent evidence 
against him,>? as to such facts as are provable by 
parol evidence,°* even though there is an admis- 
sion in writing to the same effect,®°> such as a bill of 
a promissory note,°? 
or a written agreement,°? and although a writing 
might be required to achieve the same result in 
another way.®° So also, the existence of any facts 
which are legally competent at law or in equity to 
affect the operation of a written instrument may be 
established by oral admissions.®+ 

{§ 335] b. Through Interpreter. 
oral admission may be made through an interpre- 
and may be proved otherwise than by the 
evidence of an interpreter.®? 

Over 
made in a telephone conversation may be proved,*® 


[22.0.3] 301 


In General. 


a book entry,®§ 


A competent 


Telephone.®°* An admission 


& J. 368, 149 Reprint 157. 

[a] Accounting for writing.—The 
written admission is of no higher 
grade than the oral, although under 
most circumstances of greater proba- 
tive force; and therefore it is not 
necessary to produce or account for 
the writing itself. Fryer v. Brown, 
R. & M. 145, 21 ECL 720. 

56. Fryer v. Brown, R. & M. 145, 
21 ECL 720. 

57. Chapman v. Peebles, 84 Ala. 
283, 4 S 273; Dimon v. Keery, 54 App. 
Div. 318, 66 NYS 817. 

58. Singleton v. Barrett, 2 Cromp. 
& J. 368, 149 Reprint 157; Jacob v. 
Lindsay, 1 East 460, 102 Reprint 178. 

59. Newhall v. Holt, 6 M. & W. 
662, 151 Reprint 578. 

60. Utica First Nat. Bank v. Bal- 
lou, 49. N. Y. 155; 

{a] A part payment, taking a case 
out of the operation of the statute of 
limitations, may be shown by oral 
admissions of the debtor, although 
the statute requires that an acknowl- 
edgment or new promise, relied on 
to take a case out of the statute, 
shall be in writing. Utica First Nat. 
Bank v. Ballou, 49 N. Y. 155. 

61. Harris v. Harris, 2 Del. 354% 
Bullard v. Bullard, 112 Iowa 423, 84 
NW 513; Saunders v. Dunn, 175 Mass. 
164, 55 NE 893; Schwartz v. Hersker, 
140 Pa. 550, 21 A 401; Betrow v. 
Kochenour, 3 Brewst. (Pa.) 138. 

[a] Nonpayment of consideration. 
—Hearris v. Harris, 2 Del. 354. 

Invalidating or defeating operation 
of written instrument by parol evi- 
dence see infra XXT. 

62. Ross vy. Salminen, 191 Fed. 504, 
112 CCA 148 [aff 185 Fed. SO 7aly Kelly 
v. Ning Yung Benev. Assoc., 2 Cal. A. 
460, 84. P 321: Com. v. Vose, "157 Mass. 
393, 32 NE 355, 17 LRA 813; ay cuaae 


ve ‘Maseras, 56 Barb UCN Ys) = p2ae 
Thomas Henderson & Cor ICl avn 
Baron, Ua NYS 697. 

63. Ro v. Salminen, 191 Fed. 


504, 112 COA 148 [aff 185 Fed. SI) ATS 
Kelly v. Ning Yung Benev. Assoc., 2 
Cal. A. 460, “467, 84 Poets Comen yy. 
Vose, ae Mass. 393, 32 NE 355, 17 
LRA’ 81 

“An ietsvae who is selected by 
two persons speaking different lan- 
guages as the medium of their com- 
munication with each other is re- 
garded as their joint agent for that 
purpose, and the statements of what 
they say in the presence of each other 
are regarded as the statements of 
the persons themselves; and like any 
other admission may be shown by the 
testimony of any person who heard 
them without calling the interpreter 
as a witness.” Kelly v. Ning Yung 
Beney. Assoc., supra. 

64. Evidence of telephone conver- 
sations generally see supra § 160 

65. -Conn.—General Hospital Soe. 

New Haven Rendering Co., 79 coun 
BRL, 65 A 1065, 118 AmSR 173, 9 Ann 
Cas 168. 

Ga,—Planters’ Cotton Oil Co. v. 
Western Union Tel. Co., 126 Ga. 621, 
55 SE 495, 6 LRANS 1180. 


302 [220.J.] 


where the witness identified the speaker®* by his 
voice®? or otherwise,®® and there is no doubt as to 
the identity of the person who made the admis- 
Where a person’s telephone number is 
called and there is a response and reply from one 
who assumes to be or to represent the person called, 
admissions made by the person answering are | | 
received without proof of the identity of the 
speaker,’° even though the reporting witness heard 


sion.®? 


EVIDENCE 


said.78 


eral. 
ing,”4 


but one side of the conversation and knew only by 


Ill.—Godair v. Bank, 225 Ill. 572, 
80 NE 407, 116 AmSR 172, 8 AnnCas 
447; Miles v. Andrews, 153 Ill. 262, 38 
NE 644; Cohen v. Atchison, etc., R. Co., 
198 Ill. A. 174; Bates v. Cronin, 196 
TI Assy 17835 Tabor Coal; \etc.,. Co. -v. 
Cohen, 189 Til. A. 190; Brown v. Burke, 
158 Til. A. 249; Rueckheim v. Ser Vis 
Iee Cream Co, 146 Ill. A. 607; Galt 
Vio woliver, L103 Ill.Av 71: 

Iowa.—Conkling v. Standard Oil 
Co., 138 Iowa 596, 116 NW 822. 

Ky.—Holzhauer v. Sheeny, 127 Ky. 
28, 104 SW 1034, 31 KyL 1238. 

Mass.—Lord Electric Co. v. Mor- 
rill, 178 Mass. 304, 59 NE 807. 

Mich—Harrison Granite Co. v. 
Pennsylvania R. Co., 145 Mich. 712, 

108 NW 1081. 

Minn.—Gardner v. Hermann, 116 
Minn. 161, 133 NW 558. 

Mo.—Edge v. Southwestern Mis- 
souri Electric R. Co., 206 Mo. 471, 104 
SW 90; Wolfe v. Missouri Pac. R. Co., 
97 Mo. 473, 11 SW 49, 10 AmSR 331i, 
2 LRA 539; Star Bottling Co. v. Cleve- 
land Faucet Co., 128 Mo. A. 517, 109 
SW 802; Globe Printing Co. v. Stahl, 
23 Mo. A. 451. ‘ 

Nebr.—Lincoln Mill Co. v. Wissler, 
4 Nebr. (Unoff.) 675, 95 NW 857. 

N. J.—Smarak v. Segusse, 91 N. J. 
L. 57, 102 A 354; Herendeen Mfg. Co. 
v. Moore, 66 N. J. L. 74, 48 A 525. 

N. Y.—Matter of VanDenburgh, 178 
App. Sin. 237, 164 NYS 966; Rees v. 
Gair, 144 App. Div. 294, 129 NYS 213; 
Orlando v. Great Bastern Casualty 
Co., 91 Misc. 539, 155 NYS 20; Rimes 
v. Carpenter, 61 Misc. 614, 114 NYS 


Pa.—Johnson v. Hernig, 48 Pa. 
Super. 484; Hodges v. Weedon, 19 Pa. 
Dist 731. 

. C.—Medlin v. Adams ane etc., 
ce: 100° S. C. 359, 84 SE 867. 

Tex.—Missouri’ Pac. R. Co. v. 
FWeidenheimer, 82 Tex. 195,17 SW 608, 
27 AmSR 861; Stepp Vv. State, 31 Tex. 
Cr. 349, 20 Sw 7 

Wash. —Young yt Seattle Transfer 
Co., 33 Wash. 225, 74 P 375, 99 AmSR 
947, 63 LRANS 988. 

Wis.—Stein v. Jasculea, 165 Wis. 
$17, 162 NW 182. 

Can.—Warren v. Forst, 46 Can. S. 
C. 642 [dism app 24 Ont. L. 282, 2 
OntWN 1312, 19 OntWR 645]. 

‘Alta.—VFidelity a etc., Co. - Vv. 
Janse Drilling Co., 9 Alta. L. 439, 27 
DomLR 651, 34 WestLR 370. 

Ont.—-Warren Vv. Forst, 24 Ont. L. 
282, 2 OntWN 13812, 19 ‘OntWR 645 
[dism app 22 Ont. iit 441, 2 OntWN 
222, 17 OntWR 339, 20 AnnCas 704, 
and app dism 46 Can. S. C. 642]. 

“The telephone communications be- 
tween plaintiff and defendant stand 
upon the same footing as conversa- 
tions between the parties and were 
admissible in evidence.” Star Bottling 
Co. v. Cleveland Faucet Co., 128 Mo. 
Ag -517,.623; 109/Sw~ 802. 

[a] Illustration.—In an ion 
upon a note against an indorser, 
where it appears that the note had 
not been presented for payment, and 
had not been protested, plaintiff may 
show that in a conversation over the 
telephone with defendant the latter 
said that he would get the parties in 
interest liable on the note to pay it, 
and that he did not wish to have it 


vrotested. Johnson v. Hernig, 48 Pa. 
Super. 484. 
66. Conn.—General Hospital Soc. 


v. New Haven Rendering Co., 79 Conn. 
581, 65 A 1065, 118 AmSR 178, 9 Ann 
Cas 168 

Cotton Oil 


Ga.—Planters’ Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


% 
Western Union Tel. Cor BE Ga. 621, 
55 SE 495, 6 LRANS 11 

Ill.—Godair_ v. Bem owat. Bank, 


225 Ill. 572, 80 NE 407, 116 AmSR 
172, 8 AnnCas 447; Rueckheim v. Ser 
Vis Ice Cream Co., 146 Ill. A. 607; 
J. Obermann Brewing Co. v. Adams, 
25 Ill. A. 540. 

Minn. — Gardner v. Hermann, 116 
Minn. 161, 133 NW 558; Barrett v. 
Magner, 105 Minn. 118, 117 NW 245, 
127 AmSR 531. : 

Mo.—Wolfe v. Missouri Pac. R. Co,. 
97 Mo. Fa: 11 SW 49, 10 AmSR 331, 3 
LRA 539. 

Nobe —Lincoln Mill Co. Wineler; 
4 Webs, (Unoff.) 675, 95 NW 8 57. 

J.—Smarak v. Segusse, 91 N. J. 

16% Sr 102 A 354 
N. Y.—Peo. v. Ward, 3 N. Y. Cr. 483. 
Pa.—Swing v. Walker, 27 Pa. Super. 


366. 
Tex.—Stepp v. State, 31 Tex. Cr. 
349, 20 SW 753 


Wash. S voune v. Seattle Transfer 
Co., 33 Wash. 225, 74 P 375, 99 AmSR 
942), 63 LRA 988° 

[a] Identification held sufficient.— 
Indiana Union Tract, Co. v. Scribner, 
47 Ind. A. 621, 98 NE 1014; Cox v. 
Cline, 147 Iowa 353, 126 NW 330 (suf- 
ficient to go to jury); Holzhauer v. 
Sheeny, 104 SW 1034, 31 KyL 1238. 

{b] Identification held not suffi- 
cient.—Dunham v. McMichael, 214 
Pa. 485, 63 A 1007. 

[c] It is a question of fact for the 
jury to determine whether under all 
the evidence the identity of the 
speaker has been established. Rogers 
Grain Co. v. Tanton, 136 Ill. A. 533. 

67. {1l—Fred Miller Brewing Co. 
v. Jones, 190 Ill. A. 169. 

Iowa.—Conkling v. Standard Oil 
Co,, 138 Towa 596, 116 NW 822. 

Ky .—Holzhauer v. Sheeny, 127 Ky. 
28, 164 SW 1034, 31 KyL 1238. 

Mass.—Lord Electric Co. v. Mor- 
rill, 178 Mass. 304, 59 NE 807. 

N. Y.—Ad Abrahams Co. v. 
Komarow, 137 NYS 862. 

Pa.—Swing v. Walker, 27 Pa. Super. 


6. 

{a] Failure to identify positively 
the voice of the speaker goes only to 
the weight of the evidence. Conkling 
v. Standard Oil Co., 138 Iowa 596, 116 
NW 822. 

68 Delaney v. McNeil, etc., Co., 
195 Ill. A. 524; Holzhauer v Sheeny, 
127 Ky. 28, 35, 104 SW 1034, 31 KyL 
1238; Peo. v. McKane, 143 N. Y. 455, 
38 NE 950. t 

‘Tf the witness was acquainted 
with the defendant’s voice, his testi- 
mony that he recognized her voice is 
admissible as evidence, and it may 
constitute proof of her identity; or 
the identity might be proved other- 
wise.” Holzhauer v. Sheeny, Sure 

69. Harrison Granite Co. 
Pennsylvania R. Co., 145 Mich. 712, 
108 NW 1081. 

70. Ill—Rogers Grain Co. v. Tan- 
ton, 1386 Ill. A. 533 

Ind.—Indiana Union Tract. Co. v. 
Scribner, 47 Ind. 621, 93 NE 1014. 

Minn. Demeanan Vv. Hermann, 116 
Minn. 161, 133 NW 558. 

Mo.—Wolfe v. Missouri Pac. R. Co., 
97 Mo. 473, 11 SW 49, 10 AmSR sai" 
8 LRA 639; Globe Printing Coma. 
Stahl, 23 Mo. A. 451. 

S. C.—Gillilana v. Southern R. Co., 
85 S.C. 26, 67 SE 20, 137 AmSR 861, 
27 LRANS 1106. 

Tex.—Merrill v. Southwestern Tel., 
ac Co., 31 Tex. Civ. A. 614, 73 SW 


[§ 337] 9. Written Admissions—a. 
An admission may be contained in a writ- 
including writings of the character which 
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inference with whom it was being held.” 

Use of intermediary. A telephone conversation 
is competent notwithstanding the fact that it was 
necessary to use the services of an intermediary,’* 
and such intermediary has forgotten what was 


In Gen- 


Wash.—Tacoma, ete., Lumber Co. 
v. Field, 100 Wash. 79, 170 P 360. 

[a] MIllustration.— Where _ plain- 
tiff’s former cashier called the office 
of defendant commission company in 
another city by telephone, inquired 
for the head of the concern, and was 
later told that he could talk to the 
person he desired, and he thereupon 
talked with some one connected with 
the commission company, and in- 
quired if certain drafts would be paid, 
and was answered in the affirmative,. 
evidence of such communication was 
admissible against defendant, al- 
though such cashier did not recognize 
the voice of the person to whom he 
talked, and could not say who such 
person was. Godair v. Ham Nat. 
Bank; 225) Til. 572, +80 on 407, 116 
AmSR 172, 8 ‘AnnCas 44 
. Miles v. Andrews, "53 Ill. 262,. 
38 NE 644 

72. Sullivan v. Kuykendall, 82 Ky. 
483, 56 AmR 901; Oskamp v. Gadsden,. 
35 Nebr. 7, 52 NW 718, 37 AmSR 428, 
17 LRA 440. 

73. Sullivan v. Kuykendall, 82 Ky. 
483, 56 AmR 901. 

74, U. S.—Southern Ice Co. v. Mor- 
ris, 219 Fed. 551, 135-CCA/319: Zachry 
v. Nolan, 66 Fed. 467, 14 CCA 253. 

Ala.—Jackson v. Grisham, 171 Ala. 
553, 55 S 165; Minchener v. Robin-- 
son, 169 Ala. 472, 53 S 749; Lewis v. 
Robertson, 100 Ala. 246, 14 S 166; 
Steed v. Knowles, 97 Ala. 573, 12 S 
75; Myrick v. Wallace, 5 Ala. A. 398, 
59 S 704. 


Ark.—St. Louis, etc... R. Co. v. Dal-- ~ 


las, 93 Ark. 209, 124 SW 247. 
Cal.—Roche v. Llewellyn 
Works Co., 140 Cal. 563, 74 P 147;- 

Gradwohl v. Harris, 29 Cal. 150. 

Colo.—Denver, ete.. R. Co. v. Wil- 
son, 4 Colo. A. 355, 36 P 67. 

Ga.—Huntington v. Chisholm, 61 
Gas 270 
Grocery Co., 18 Ga. A. 401, 89 SE 436. 

Tll.—Kenna v. Calumet, etc., Ri Cow 
206 Til. A. 17. 

Iowa.—Fryer v. New York Broker- 
aze Co., 152 Iowa 688, 183 NW 110: 
pes v. Lucas, 122 Iowa 517, 98 NW 

Kan.— Tiome-Riverside Coal Min. 
Co. v. Fores, 64 Kan. 39, 67 P 445; 
Lae v. Bronson, 43 Kan. 451, 23 


Ky.—Hill v. Hill, 122 Ky. 681, 92 
SW O04, 29 KyL 201; Jefferson v. 
Watson, 13 Ky. Op. 282. 

Me.—Trask v. Chase, 107 Me. 137, 
77 A 698; Blackington v. Rockland, 
66 Me. 332. 

Md.—Marx v. Marx, 127 Md. 385, 96 
A 548; Nicholson v. Snyder, 97 Md. 
415, 55 A ae Conner v. Mt. Vernon 


Co., 25 Md 
Mass. —Hughes v. Northampton St. 
Ro Co; 210" Mass:. 2065796 NE a1 cs 


Sibley V Nason, 196 Mass. 125, 81 NE 
887, 124 AmSR 520, 12 LRANS 11738, 
12 ‘AnnCas 938; Putnam v. Gunning, 
162 Mass. 552, 39 NE 347. 

Mich.—Great Lakes Laundry Co. 
Aitna L. Ins. Co., 184 Mich. 294, isi 
NW 744. 

Minn.—Lennon v. McDermott, 136 
Minn. 40, 161 NW 211; Taylor v. State 
Grand Lodge, AS OMU: W., 101 Minn. 
72, 111 NW 919, 118 AmSR 606, 11 
LRANS 92, 11 AnnCas 260. 

Mo.—Mcf#lvain v. St. Louis, ete., 
R. Co., 151 Mo. A. 126, 131 SW 7363 
Bader v. Ferguson, 118 Mo. A. 34, 94 
SW 836; Wolff v. Famous Mut. Sav. 
Fund, etc., Assoc., 67 Mo. A. 678; 
Griggs v. Deal, 30 Mo. A. 152. 


Tron. 


Oglesby v. South Georsia. 


8 tie 
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are customarily employed in mercantile affairs,75 
which the party has made or adopted’* by some 
unequivocal act, such as revising them,’? or admit- 
ting their correctness when they are shown or read 


over to him.78® 


Admission of signature but denial of statement. 
In an action for personal injuries a written state- 
ment signed by plaintiff and claimed to have been 
made by him prior to the action, giving the circum- 
stances of his injury, is admissible although plain- 
tiff, while admitting his signature, denies having 


Mont. Pak v. Mason, 42 Mont. 232, 
2 ag ERE) 

Nebr rite v. Martin, 74 Nebr. 
538, 104 NW 1072. 

; Nev. —Malmstrom v. Fropiee Drain 
Ditch Co., 32 Nev. 246, 107 P 98. 

N. H.— Holderness v. Baker, wee N. 
H. 414; Rich v. Flanders, 39 N. 304. 

N. J.— Christy v. New Fovie Cent., 
R. Co., 90_N.' J: :-540, 101 A 372: 
Y.—Bayliss Vv. Cockcroft, 81 N. 
Y. 863; Cook v. Barr, 44 N. Y. 156; 
Foster’ v. Beals, 21 N. Y. 247; Nar- 
ganes v. Madan, 161 App. Div. 563, 146 
NYS 922 [aff 213 N. Y. 659 mem, 107 
NE 1082 mem]; Weidner v. Olivit, 108 
App. Div. 122, 96 NYS 37 {aff 188 N. 
Y. 611 mem, 81 NE 1178 mem]; Tene- 
ment House Dept. v. Weil, 76 Misc. 
273, 1834 NYS 1062; Wagner v. Alle- 
mania, 71 Misc. 448, 128 NYS 629; 
Lehrer v. Supreme Lodge K. L. 

151 NYS 991; Stone v. Schlesinger, 
110 NYS tn ‘Edwards v. Watertown, 
13 ens 

N. DState v. Dahlquist, 17 N. D. 
40, 115 NW 

Ok1. > Miller "y. 
Co., 13 Okl. 75, 74 P 

Or.—Cauldwell v. Bingham, etce., 
Co., 84, Or. 257,155. P 19051163 © 827; 
‘Beard v. Royal Neighbors of Amer- 
ica, 53 Or. 102, 99 P 83, 19 LRANS 
798, 17 AnnCas 1199. 

Pa.—Lynch v. Troxell, 207 Pa. 162, 
36 A 413; McCullough v. Cumberland 
Valley R. Co., 186 Pa. 112, 40 A 404; 
Lioyd v. Lynch, 28 Pa. 419, 70 AmD 


Se 
Tents Ampkbaee hh vi Via wlidnick, 110% 
Nw 49 

Hee eke cepenn v. Ephraim, 18 
Tex. 118; Winnsboro Cotton Oil Co. v. 
Carson, (Civ. A.) 185 SW 1002; Mor- 
‘timer v. Jackson, (Civ. A.) 155 SW 
341; Leonard v. King, (Civ. A.) 135 
sw 742; McGaughey v. American Nat. 
Bank, 41 Tex. Civ. A 191, 92 SW 
1003; Gulf, ete, R. Co. v. Combes, 
(Civ. are 80 SW 1045; San Antonio, 
ete., Co. v. Stone, (Civ. A.) 60 SW 
461; Moors v. Waco Bldg. Assoc., 9 
Tex. Civ. A. 404, 28 SW 1033. 
| Vt—Holbrook v. Quinlan, 84 Vt. 
411, 80 A 339 

W. Va.—Ward v. Liverpool Salt, 
ae Co., 79 W.Va. 371, 92 SH 92. 

Wis.—Hannah v. Knuth, 161- Wis. 
467, 154 NW_ 985, AnnCas1917C 681. 
io™ .—Tweddie v. Rex, 52 Can. S. C. 
OC ana oa v. Phenix Ins. Co., 8 
We Cn C3 136. 

Que. Oe hacoton v. Hughes, 16 Que. 
Super. 472. 

{a] Verification not necessary.— 
Where a writing is signed by the 
party against whom it is sought to 
be introduced as an admission, it is 
not necessary that it should have 
been sworn to by him. Leonard v. 
King, (Tex. Civ, A.) 135 SW 742 
(vendor’s signed statement in action 
by purchaser for specific perfor- 
ees 

75. U. S.—Capper River, ete, R. 
Co. v. Reeder, 211 Fed. 280, 127 CCA 
648. 

Ala.—Myrick v. Wallace, 5 Ala. A. 
398, 59 S 704. } 

Colo.— Denver, etc., aes Co. v. Wil- 
son, 4 Colo. A. 355, 36 P 67. 

Tll.—Adair_ v. Adair Printing Co., 
162 Ill. A. 511; Webster Mfg. Co. v. 
Schmidt, 77 Til. A. 49; Springer v. 
Chicago, 37 Ill. A. 206 (att 135 Ill. 552, 
26 NE 514, 12 CRA’ 609]. 

Towa. Kelley v. Royal Neighbors 
of America, 158 Iowa 547, 139 NW 
481. 


etc., 
N. 
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said the things contained therein.’? 

[§ 338] b. Particular Documents or Writings 
—(1) Specialties. 
made in a sealed instrument, such as a bond,®° a 


A competent admission may be 


deed,* a mortgage,®? a lease,®* a release,°* or an 


[§ 339] (2) 


[§ 340] (3) 


Md.—Knickerbocker Ice Co. 
Gardiner Dairy Co., 107 Md. 556, 69 yn 
105, 16 LRANS 746. 

Mass.—Kreeger v. Margolies, 227 
Mass. 223, 116 NE 398; Flye v. Hall, 
224 Mass. 528, 113 NE 366. 

Mich.—Great Lakes Laundry Co. v. 
Zetna L. Ins. Co., 184 Mich. 294, 151 


NW 744. 
Minn.—Taylor v. State Grand 
Lodge A. O. U. W., 101 Minn. 72, 111 


NW 919, 118 AmSR 606, 11 LRANS 
92, 11 AnnCas 260. 

Nebr. —Hastings German Nat. Bank 
v. Leonard, 40 Nebr. 676, 59 NW 107. 

Nev. —Maimstrom Vv. People’ s Drain. 
Ditch Co., 32 Nev. 246, 107 P 98. 

N. Y.—Scudder v. Kelly, 156 App. 
Div. 877, 140 NYS 611. 

N. D.—State v. Dahlquist, 17 N. D. 


| 40, 115 NW 8 


Pa. —Eege v. Median, 82 Pa. 86; Sie- 
belist v. Metropolitan L. Ins. Co., 19 
Pa. Super. 221. 

Tex.—Leonard v. King, Soe. ag 
135 SW 742; Pecos, rp 7 
Pe i OE 35 Tex. Civ. .’ 659, 80 ‘sw 

Wis.—Merrill Nat. Bank v. Illinois, 

aie Lumber Co., 101 Wis. 247, 77 NW 

76. N. H.—Rich v. Flanders, 39 
N. H. 304. 

N. Y.—Klein v. Prudential Ins. Co. 
of America, 221 N. Y. 449, 117 NE 
enous 165 App. Div. 986, 150 NYS 

Tex. Tein Ue hoe v. Abbey, (Civ. A.) 
79 SW 3 

Wis. ett v. N. C. Foster Lumber 
Co., 92 Wis. 622, 66 NW 791. 

9 Ene —Reg. v. Geering, 18 L. J. M. C. 

5 

{a] Adoption by reference.—Klein 
v. Prudential Ins. Co. of America, 221 
N. Y. 449, 117 NE 942 [aff 165 App. 
Div. 986, 150 NYS 1092]. 

[b] Writing not adopted.—Where 
an alleged oral statement of plaintiff 
was reduced to writing by an em- 
ployee of defendant but not signed 
or adopted by plaintiff, the writing 
cannot ke received. Louisiana, etc., 
R. Co. v. Woodson, .127 Ark. 323, 329, 
192 SW 174. (“It certainly would be 
a novel precedent to allow interested 
parties to take an oral statement in 
writing from an injured party and 
use it against him in the trial of a 
cause as his solemn written admis- 


sion.”). 
Henkle v. Smith, 21 Ill. 238. 

7 ‘Huggins v. Southern R. Co., 
148 Ala. 153, 41 S 856; Pacific Export. 
Lumber Co. v. North Pac, Lumber Co. as 
46 Or. 194, 80 P 105. 

[a] Illustration.—In an action for 
injuries to a servant, there was no 
error in admitting in evidence a state- 
ment in regard to the accident, al- 
though it was not signed by plaintiff, 
where one who had signed it testified 
that, while plaintiff declined to sign it, 
it was read over to him and he ad- 
mitted that it was correct. Huggins v. 
poitsean R. Co., 148 Ala. 153, 41 S 

56. 


79. St. Louis, etc, R. Co. v. Dal- 
las, 93 Ark. 209, 124 "SW 247. 

80. Byam v. Eddy, 4 F. Cas. No. 
2,263, 2 Blatehé. 521, Yo4 Vt. 666; Col- 
lier v. Dick, 111 Ala. 263, 18 8 522; 
Hunt v. Card, 94 Me 386, 47 A 921; 
Southern Car Mfg., etc., Co. v. Wag- 
ner, 14 N. M. 195, 89 P 259. 

[al A detinue bond is ‘admissible 
against the surety who subsequently 
claims the property, the subject of 
the suit in detinue, although not con- 


assignment of a judgment.® 


Promissory Notes. A promissory 


note or an indorsement thereon may embody an 
admission®® of the amount lent®’ or paid®® thereon. 


Letters. Letters may constitute 


written admissions, and to render them admissi- 


aoe Collier v. Dick, 111 Ala. 263, 
g fer Ala.—Perkinson v. Gibson, 70 
N. C.—Hickory v. Seats a. COs, 
137 N. C. 189, 49 SH 
S. C.— Warren v. Wilson, 89 SC 
420, 71 SE 818, 992 


Tex.—Zarate v. Villareal, (Civ. A.) 
155 Sw 328. . 
W. Va.—Peters v. Nolan Coal Co., 


61 W. Va. 392, 397, 56 SH 735, 9 LRA 
NS 989 [cit Cyc]. 
Eng.—Boulter v. Peplow, 9 C. B. 


493, 67 ECL 493, 137 Reprint 984. 

[al Recital as to homestead.—A 
recital that the property conveyed 
is not the homestead of the grantor 
is competent. Johnson v. Conger, 
(Tex. Civ. A.) 166 SW 405. 

{b] An wunexecuted deed in the 
handwriting of the grantor is com- 
petent as an admission by him. War- 
ren v. Wilson, 89 S. C. 420, 71 SE 
818, 992. 

82. Rogers v. Whittle, 15 Ala. A. 
550, 74 S 96; Campbell v. Walker, 20 


Ga. A. 88, 92 SE 545. 
a ae Pope v. Ivy, 117 Miss. 501, 78 
84. Bement v. Ohio Valley Bank- 


ing, etc., Co., 99 “Ky. 109, 35 SW 1389, 
18 KyL 387, 59 AmSR 445; Travis v. 
Barger, 24 Barb. (N. Y.) 614; Sims v. 
Mutual F. Ins. Co., 101 Wis. 586, 77 
NW 908. 

{a] Ilustration.—Where plaintiff 
had settled with a railroad company 
for the destruction of his property by 
fire, and executed a release to the 
company, he was concluded, in a 
suit against the insurance company 
on his policy, from claiming that the 
railroad company did not destroy his 
property. Sims v. Mutual F. Ins. Co., 
101 Wis. 586, 77 NW 908. 

[b] As to existence of debt.—A 
release is an admission that the debt 
existed at the date of the release, 
Bement v. Ohio Valley Banking, etc., 
Co., 99 Ky. 109, 35 SW 139, 18 KyL 
37, 569 AmSR 445, 

F 85. Hennessy’s Bst., 4 LTNS (Pa.) 


86. Harper v. West, 11 F. Cas. No. 
6,093, 1 Cranch C..C. 192; Turrentine 
v. Grigsby, 118 Ala. 380, 23 S 666; 
Murdock v. Schindel, 128 Md. 633, 98 
A 149; Clarke v. Ray, 1 Harr. &: J. 
(Ma.) 318; Jensen v. McCornick, 26 
Utah 142, 72 P 630. 

[a] An unsigned note drawn by. 
defendant, but which he refused to 
execute, is admissible to show the 
amount of his indebtedness. _ Tur- 
A v. Grigsby, 118 Ala. 380, 23 

87. Colgin v. State Bank, 11 Ala. 
222; Scudder v. Kelly, 156 App. Div. 
877, 140 NYS 611. 

{a] Amount for which discounted. 
—Colgin v. State Bank, 11 Ala. 222. 

88. Lloyd v. McClure, 2 Greene 
(Iowa) 139; Murdock v. Schindel, 128 
Md. 633, 98 A 149; Wester v. Wester, 
(Mo.) 189 SW 608; Jobe v. Weaver, 
77 Mo. A. 665. 

[a] Payment of interest.—Indorse- 
ments on a mortgage note showing 
payments of interest are admissible 
as admissions against interest. Beat- 
tie v. Meeker, 149 NYS 453 [aff 164 
App. Div. 964, 149 NYS 1070]. 

89. U. S—Chiarello Bros. Co. v. 
Pederson, 242 Fed. 482, 155 CCA 258; 
Parker v. Cashman, 195 Fed. UL; 117 
COAN TL; Kirk iv. Williams, 24 ‘Fed. 
437. 

Ala.—Farabee v. Wade, 76 S 941; 
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ble in evidence it is not necessary that they shall 
have been sent to the party offering them,®° or that 
the letters to which they are replies shall be pro- 
But the letters must be 


duced or accounted for. 
Brown v. Fowler, 133 Ala. 310, 32 S 


684. 

Ariz.—Costello v. Graham, 9 Ariz. 
2577 80 P1336, 

Ark.—Hightower v. Sholes, 128 
Ark. 88, 193 SW 257; Maupin v. Gains, 
125 Ark. 181, 188 SW 552. 

Cal.—Bell v. Staacke, 159 Cal. 193, 
115 P 221; Fairchild-Gilmore-Wilton 
Co. v. Southern Refining Co., 158 Cal. 
264, 110 P 951; Behrenfeld v. Breed- 
love, 27 Cal. A. 419, 150 P 71. 

Colo.—Nitro Powder Co. v. Kearns, 
50 Colo. 1, 114 P 396; Cross v. Kistler, 
14 Colo. 571, 23. P. 903; Chicago, etc., 
R. Co. v. Rhodes, 21 Colo. A. 229, 121 
EGO 

Ga.—Clark v. Emmerson, 140 Ga. 
612, 81:SE 870; Sanders v. State, 113 
Ga. 267, 38 SE 841; Williams Bros., 
etc., Co. v. Maddox-Rucker Co., 19 
Ga. A. 477, 91 SE 877; Dawson Paper 
Shell Pecan Co. v. Montezuma Fertil- 
izer Co:, 19 Ga. A. 42, 90 SE 984. 

Ill.—Doyle v. ‘Doyle, 257 Ill. 229, 
100 NE 950; Clinton Co. v. Stiles, 197 
Till. A. 505; Barritt v. Steidinger, 196 
Tll. A. 229; Welch v. Newbold, 184 Ill. 
A. 36; Hansen v. Wayer, 101 Ill. A. 


212; Holley v. Knapp, 45 Ill. A. 372.’ 


Ind.—Huston v. Stewart,.64 Ind. 
888; Furry v. O’Connor, 1 Ind. A. 573, 
28 NE. 103. 

Iowa.—Seevers v. Cleveland Coal 
Co., 179 Iowa 235, 159 NW 194; Seevers 
v. Cleveland Coal Co., 158 Iowa 574, 
138 NW 793, AnnCas1918D 188; O’Neil 
v. Redfield, 158 Iowa 246, 139 NW 
555; McDermott v. Mahoney, 139 
Iowa 292, 115 NW 32, 116 NW 788; 
Nichols Shepard Co. v: Ringler, 135 
Towa 181, 112 NW 543; Rosenberger 
v. Marsh, 108 Iowa 47, 78 NW 837; 
Winebrenner v. Brunswick-Balke- 
Collender Co., 82 Iowa 741, 47 NW 
1089; Williams v. Soutter, 7 Iowa 435. 
-. Kan:—Hubbard v. Cheney, 76 Kan. 
222, 91 P 793, 123 AmSR 129. 

Ky.—McConnell vy. McConnell, 138 
Ky. 783, 129 SW 106; Frost v. Cuerion, 
9 Ky. Op. 743. ; 

La.-—Upton v. Adeline Sugar Fac- 
tory Co.,.109 La. 670, 33 S 725. 

Mda.—Walter v. Victor G. Bloede 
Co., 94. Md. 80, 50 A 433. 

Mass.—Conant v..Evans, 202 Mass. 
34, 88 NE 438; Commercial Wharf 
Corp. v. Boston, 194 Mass. 460, 80 NE 
645; Garfield v. Peerless otor Car 
Co., 189 Mass. 395, 75 NE 695; Snow 
v. New York, etc., R. Co., 185 Mass. 
321, 70 NE 205; Wiggin v. Boston, etc., 
R. Co., 120 Mass. 201. ’ 

Mich.—Mead v. Randall, 111 Mich. 
268, 69 NW 506; Butler v. Iron Cliffs 
Co., 96 Mich. 70, 55 NW 670. 1 

Mics.—Prussel v. Knowles, 5 Miss. 
20. 

Mo.—Higgins v. Dellinger, 22 Mo. 
897; Minter v. Rothschild, (A.) 186 
SW 753; Lowrey v. Danforth, 95 Mo. 
A. 441, 69 SW 39. , 

N. H.—Ossipee Hosiery, etc., Mfg. 
Co. v. Canney, 54 N. H. 295; Holder- 
ness v. Baker, 44 N. H. 414. 

N. J.—lambeck v. Stiefel, 71 N. J. 
L. 320, 59 A 460; Rowan v. Yarnall, 
83 N. J. Eq. 210, 90 A 730. 

N. Y.—Chamberlain v. Iba, 181 N. 
Y. 486, 74 NE 481; McDermott v. 
Fletcher, 155 App. Div. 615, 140 NYS 
871; Lewis Pub. Co. v. Lenz, 86 App. 
Div. 451, 83 NYS 841; Rand v. Whip- 
ple, 71 App. Div. 62, 75 NYS 740; Ep- 
pens, etc., Co. v. Littlejohn, 27 App. 
Div. 22, 50 NYS 251 [aff 164 N. Y. 
187, 58 NE 19, 52 LRA 811]; Rapp 
v. Platt, 117 NYS 987; General Tire 
Repair Co. v. Price, 115 NYS 171; 
Schreiner v. Kissock, 91 NYS 28. 

N. D.—Paulson v. Reeds, 33 N. D. 
141, 156 NW 1081. 

Oh.—Sullivan v. Starkey, 32 Oh. Cir. 
Ct. 485; Russell v. Weiler, 29 Oh. Cir. 
CEC) 

Or.—Kabat v. Moore, 48 Or: 191, 85 
P 506. 


EVIDENCE 


Pa.—Cramp v. Boyertown Burial 
Casket Co., 241 Pa. 15, 88 A 69; Kauf- 
man v. Pittsburgh R. Co., 210 Pa. 
440, 60 A 2; Martin v. Kline, 157 Pa. 
473, 27 A753; Holler v. Weiner, 15 Pa. 
£42; Ravenswood Bank v. Reneker, 18 
Pa. Super. 192. 

S. C.—Holliday v. Pegram, 101 S. C. 
378, 85 SE 908. ~ 

Ss. D.—St. Paul White Lead, etc., 
oa v. Tibbetts, 13 S. D. 446, 83 NW 


Tex.—Wills Point Bank v. Bates, 
72 Tex. 137,:10 SW 3848; Galveston, 
ete., R. Co. v. Booth, (Civ. A.) 209 
SW 198; Marlin Lumber Co. v. Samuel 
Hastings Co., (Civ. A.) 198 SW 1076; 
Ins. Co. v. Dalton, (Civ. A.) 198 SW 
1075; San Antonio L. Ins. Co. v. Grif- 
fith, (Civ. A.) 185 SW 335; Houston 
Cent. Bank, etc., Co. v. Hill, (Civ. A.) 
160 SW 1099; Swift v. Kelly, 63 Tex. 
Civ. A. 270, 133 SW 901; McGaughey 
v. American Nat. Bank, 41 Tex. Civ. 
A. 191, 92 SW 1003; Downey v. Tay- 
lor, (Civ. A.) 48 SW 541; Barbee v. 
Spivey, (Civ. A.) 32 SW 345; Bates 
v. Evans, 2 Tex, A. Civ. Cas. § 21h 

Utah.—Boyle v. Ogden City, 24 
Utah 4438, 68 P 153. 

Vt.— Little v. Keyes, 24 Vt. 118. 

Wash.—State v. Dilley, 44 Wash. 
207, 87 Ba 133., 

Wis.—Bell v. Gund, 110 Wis. 271, 
85 NW 1031. 

Eng.—Fairlie v. Denton, 8 B. & C. 
395, 15 ECL 198, 108 Reprint 1089, 
3 C. & P. 103, 14 ECL 472; Steuart v. 
Gladstone, 47 L. J. Ch. 423. 

Ont.—Wilmott v. Boulton, 1 Grant 
Ch. (U. C.) °479; Macdonald v. Wood, 
8°. C.. Cc. B. 426. 

“Tt is plain that the letters written 
by the defendant were competent so 
far as they contained any statements 
or admissions in relation to the mat- 
ter in controversy.” Conant v. Evans, 
202 Mass. 34, 37, 88 NE 438. 

fa] Dllustrations.—(1) A _ letter 
written by plaintiff in ejectment to 
the committee of a township and as- 
sessors stating that the assessment 
of the Jand in controversy should he 
in the name of defendant’s grantor 
was a disclaimer by plaintiff of his 
own ownership. Rowan v. Yarnall, 
83 N. J. Bg. 210, 90 A. 7380. , (2) In,an 
action on a note, a letter from the 
president of the payee to one claim- 
ing to be a surety was admissible to 
show the payee’s knowledge of the 
tact that the surety was a mere sur- 
ety and not a principal. Houston 
Cent. Bank, ‘etc., Co. v. “Hill, (Tex. 
Civ. A.) 160 SW’°1099. (3) Letters 
written by a”son receiving a sub- 
stantial gift under his mother’s will 
contested on the ground of undue in- 
fluence to a son receiving only a 
nominal bequest are admissible to 
show the relation of the parties, and 
to prove admissions made therein 
against interest. McConnell v. Mc- 
Connell, 138 Ky. 783, 129 SW 106. 
(4) A letter stating “I am owing you 
an old debt, and would like to know 
if I do [go into business], if you 
will press me for it, as my intention 
is to pay you,” is an express acknowl- 
¢dgment that the debt is then a valid 
ard subsisting obligation, and also 
ém express declaration of intention 
to pay it. Frost v. Cuerion, 9 Ky. 
Op. 748, 744. (5) A letter from an 
attorney of record in response to a 
motion for writ of assistance saying 
that he forwarded the motion to his 
client, with advice that there was 
no defense to the motion, is admis- 
sible as an admission of the attorney 
of record. Bell v. Staacke, 159 Cal. 
193, 115 P 221. (6) Letters contain- 
ing admissions by a husband as to the 
land designated by him as a home- 
stead out of a larger tract were ad- 
missible in evidence, in a suit to fore- 
close a deed of trust on other land in 
the same tract. McGaughey v. Amer- 


& 
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| affirmatively shown, otherwise than by regularity 
of business dealings 
party against whom they are offered,°* or by some- 
one for whose act he is proved to be responsible,®* 


to have been written by the 


ican Nat. Bank, 41 'rexi)Civs A> 19%, 
92 SW 1003. 

{[b] In a will contest on the 
ground of defendant’s undue influence 
in that he represented to testatrix 
that plaintiff was a gambler and a 
spendthrift, letters by plaintiff, in 
effect admitting such charges are ad- 
missible. Doyle v. Doyle, 257 Ill, 
229, 100 NE 950. 

[ec] Letters from a promoter with 
reference to certain corporate stock 
for sale by him are admissible, in a 
suit for fraud in the sale thereof, as 
admissions or declarations tending to 
show the falsity of representations 
previously made. Russell v. Weiler, 

S2OnM Cin Cty a u6n 

{d] Letter offering compromise.— 
Where the execution of the contract 
sued on is denied by defendant, a let- 
ter offering to compromise the claim 
and making an express recognition of 
the contract is admissible in evidence 
as an admission of the execution of 
the contract. Scofield v. Parlin, etc., 
Co., 61 Fed. 804, 10 CCA 83. 

. U. S.—Mulhall v. Keenan, 18 
. 342, 21 L. ed 808; Medway v. 
WeuS:,) 6 Ce Chy42ae 

tll._—Freet v. American Electrical 
Supply Co., 257 Tll. 248, 100 NE 933 
Pati AS Tie ALS Sas 
_ Ky.—Swan-Day Lumber Co. v. Bol- 
ing, 148 Ky. 432, 146 Sw 746. 

Md.—Dimmick v. Hendley, 117 Md. 
458, 84 A 171. 

N. J.—Lambeck v. Stiefel, 71 N. J. 
L. 320, 59 A 460. . 

Tex.—Downey v. Taylor, (Civ. A.) 


48 SW 541. 

Utah.—Boyle v. Ogden City, 24 
Utah 448, 68 P 153. 

Vt—Little v. Keyes, 24 sVte 21185 
Wilkins v. Burton, 5 Vt. 76. 

{a] MDlustration.—A letter written 
by the purchasers of coke to a third 
person, wherein they admitted having 
the contract with plaintiff, is admis- 


sible in evidence as an admission. 
rethines v. Hendley, 117 Md. 458, 84 


Asddls 

[b]_ Published letter.—Where a 
candidate for the office .of mayor of 
an incorporated city published a let- 
ter stating that, if elected, he would 
agree to a reduction of the salary 
of that officer, the letter was held 
admissible against him in an action 
to recover the difference in the salary 
paid ae mers eae quad predeces- 
sor. ovle v. en Cit 24 
443, 68 P 153. z a a 

91. Wiggin -v. Boston, etc., Co., 120 
Mass. 291; Barrymore v. Taylor, 1 
Esp. 326; Mortimer v. Wright, 6 M. 
ee fae 151 Reprint 502. 

a tevens v. Equitable Mfg. Co., 

29 Tex. Civ. A. 168, 67 SW 1041: Bar. 
ton_v. Hutchinson, 2 C. & K. 712, 61 
ECL an 

93. White Trunk, etc., Co. v. Brant= 
ley, (Ala. A.) 75 S 182; Lenhart v. 
Bean, 181 Iowa 85, 161. NW 464; Dra- 
per v. Brown, 153 Mich. 120, 117 NW 
213; Reg. v.’ Attwood, 20 Ont. 574. 

fa] An anonymous letter alleged 
to have been written by defendant to 
plaintiff, with a view of frightening 
plaintiff into abandoning a suit pend- 
ing, is in the nature of an admission 
that plaintiff’s cause of action is valid 
and that defendant is without legal 
defense, and the letter is admissible 
in evidence. McDermott v. Mahoney, 
Pe Iowa 292, 115 NW 32, 116 NW 


94. Ala.—wWhite Trunk, etc, Co. 
v. Brantley, (A.) 75 S 182. 

Cal.—Hill v. Barner, 8 Cal. A. 58, 96. 
P 111, : 

Iowa.—Seevers v. Cleveland Coal 
Co., 179 Iowa 235, 159 NW 194. 

N. J.—Christy v. New York Cent., 
ete.; R. Co.; 90 N. J. Li. 540,101 A 372. 

Eng.—Reyner v. Pearson, 4 Taunt. 
662, 128 Reprint 491; Fairlie v. Hast- 
ings, 10 Ves. Jr: 123, 32 Reprint 791. 


! 


For later cases, developments and. changes in the law see cumulative Annotations, same title, page and note number. 


§§ 340-343] 


either originally or by ratification. 
entitled to select such relevant statements in his 
adversary’s letter as he chooses to rely upon, and 
other statements therein are not competent when 
self-serving,®°® except so far as reasonably neces- 


sary to explain the admissions.%7 


The fact that the writer of a letter is dead and 
that the party receiving the letter cannot testify 
against his estate®® does not render the letter itself 


inadmissible.99 
As evidence against recipient. 


with respect to the letter,® 
such conduct, 


95. Neely v. Naglee, 23 Cal. 152; 
Cottle v. Champion, 2 Peake 45. 

[a] By delivering the letter to a 
third person the original recipient 
does not impliedly adopt the state- 


ments contained in it. Cottle v. 
Champion, 2 Peake 45. 
96. ae v. Morrison, 16 U. C. 


QrB. 138 

97. eaaloy v. Pardridge, 35 Ill. A. 
121 [aff (134) Ill. 188, 2% NE 89]; 
Hirsch v. Lichtenstein, 79 Mise. 31, 
139 NYS 4. 

[a] “The doctrine in such cases is 
that the admission, with the accom- 
panying declaration, which serves as 
an answer to the admission, is to bé 
received in evidence, and the answer 
is conclusive.” Bailey v. Pardridge, 
Bor TAL 121 1230 [att 134 Tiley 188, 27 
NE 89]. 

Right to Shows entre. letter gener- 
ally see supra § 1 

98. See Witnesses [40 Cye ment 
Boxe Harriman v. Jones, 58 N. 

1. Peo. v. Colburn, 105 Cal. 648, 
88 P 1105; Lenhart v. Bean, 181 Iowa 
85, 161 NW 464; Leavitt v. Maynes, 
228 Mass. 350; 117 NE 343; Kahl v. 
Jansen, 4 Taunt. 565, 128 Reprint 451; 
Langhorn ve Allnutt, 4 Taunt. 511, 
128 Reprint 429. 

2. Barlow v. Barnes, 172 Cal. 98, 
v155 P 457; Seully v. Scully, 179 App. 
Div. 266, i66 NYS 464; Rex v. Hevey, 
1 Leach C. C. 268. 

8. Henning v. Quindel, 195 Ill. A. 
393; Trischet v. Hamilton Mut. Ins. 
Co., 14 Gray (Mass.) 456; Com. v. 
Eastman, 1 Cush. (Mass.) 189, 48 
AmD 596; Coates v. Bainbridge, 5) 
Bing. 58, 15 ECL 470, 130 Reprint 981. 

4. Gaskill v. Skene, 14 Q. B. 664, 
68 ECL 664, 117 Reprint 256. 

Admissions by silence or acquies- 
cence generally see infra §§ 356-368. 

5. Reg. v. Bernard, 1 F. & F. 240. 

6. Cal.—Keith v. Electrical Engi- 
neering Co., 136 Cal. 178, 68 P 598. 

Minn.— Hulett v. Carey 66 Minn. 
327, 69 NW 31, 61 AmSR t19, 34 LRA 
384. 

Pa Ke vais peane Dist: GLi, 

Tex.—McCallon v. Cohen, (Civ. A.) 
39 SW 973. 

Eng.—Gaskill v. Skene, 14 Q. B. 
664, 68 ECL 664, 117 Reprint 256. 

Admissions by conduct generally 
see infra §§ 353-355. 

7 Ress ve Hlanews, Cox Cy Cx247) 

Relevancy of eaastscion generally 
see supra § 331. 

8. Rr AeraaOn v. Noyes, 25 Ill. 591; 
Williams v. Brickell, 37 Miss. 682, 15 
AmD 88; Sloan v. Courtenay, 54 g. Cc 
314, 32 SE 431; Durkee v. Vermont 
Cent. R. Co., 29 Vt. 127. 

{a] Illustration—To prove that 
a party to a contract knew its con- 
tents and was bound by it, evidence 
that several months after its execu- 
tion he ‘directed a telegram to the 
other party to the effect that the con- 
tract bound him and the others who 
signed it to make good the account 
referred to therein was competent. 
Sloan v. Courtenay, 54 S. C. 314, 32 
Shr 43ie 

9. Farnsworth v. Nevada Co., 102 
Fed. 578, 42 CCA 509. 


[22 C.J.—18] 


Letters addressed 
to a party are not competent evidence against him,1 
unless they are shown to have been received by 
him,” and then only in connection with his reply,? 
his silence,* his indorsement,® or his other conduct 
provided always that 
in connection with the statements 


| Mada 


EVIDENCE 


A party is 


[§ 341] (4) 
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of the letter, presents a relevant fact.’ 


Telegrams. A telegram may be 


given in evidence as an admission provided it is 
shown that it actually emanated from the party 
against whom it is sought to be used,® or that the 


statements therein are fairly attributable to him.® 


[§ 342] (5) 


[§ 343] (6) 


[a] Approval.—A telegram sent 
by _a third person, but approved by 
defendant, and the answer thereto, 
are admissible against defendant. 
Farnsworth yv. Nevada Co., 102 Fed. 

578, 42 CCA 509. 
10. U. S.—Matson Nav. Co. v. 
Works, 213 Fed. 


United Hngineering 
293, 129 CCA 639 

Ala—Gulf Red Cedar Co. v. Cren- 
shaw, 188 Ala. 606, 65 S 1010. 

Ga.—Gaines v. Gaines, 39 Ga. 68. 

Hawaii—kKaleikini v. Waterhouse, 
19 Hawaii 359. 

Ill.—Butler v. Cornell, 148 Ill. 276, 
35 NE 767; Bradley v. Federal L. Ins. 
Co., 178 Tl. A. 524 

Ind.—Cook v. Anderson, 20 Ind. 15. 

Iowa.—Snyder v. Reno, 38 Iowa 329. 
Me ee vy. Mt. Vernon Co., 25 


Mass.—Wadsworth v. Ruggles, 6 
Pick. 63. 

Mich.—Great Lakes Laundry Co. v. 
Aétna L. Ins, Co., 184 Mich. 294, 151 
NW 744. 

Mo.—House Wrecking Co. v. Son- 
ken, 152 Mo. A. 458, 133 SW 355. 

N. H.—Pendexter v. Carleton, 16 
iar 482; Harris v. Burley, 10 N. H. 

N. Y.—Errico v. Brand, 9 Hun 654. 

Vt.—Stannard v. Smith, 40 Vt. 513. 

Wash.—Selber v. Springbrook Trout 
Farm, 19 Wash. 49, 52 P 238. 

17 ont—Park Vv. Berezy, Sod Wink Ch KG; i Be 

{a] This rule has been applied to: 
(1) A computation of horse power at- 
tached to a contract. Conner v. Mt. 
Vernon Co., 25 Md. 55. (2) A com- 
putation of interest on a note. Har- 
ris v. Burley, 10 N. H. 171. (3) Fig- 
ures on a loose sheet of paper. Pen- 
dexter v. Carleton, 16 N. H. 482. (4) 
Footings of an account. Butler v. 
Cornell, 148 Ill. 276, 35 NE 767. (5) 
Time cards. Matson Nay. Co. v. 
United AAS GOR Works, 213 Fed. 
293, 129 CCA 639 

{b] Memorandum of assets of cor- 
poration.—Where the president of a 
street railroad company sold certain 
rails in his individual capacity, and 
the company sued to restrain the re- 
moval of the rails by the purchaser, 
the fact that that president had in- 
cluded the rails in a memorandum of 
assets made by him and furnished 
to those negotiating to purchase a 
controlling interest in the road 
amounted to an admission against 
him. Saginaw Suburban R. Co. v. 
Connelly, 146 Mich. 395, 109 NW 677. 

[c] Agent’s memorandum. — A 
memorandum of time made by de- 
fendant’s authorized agent is admis- 
sible against defendant. Selber v. 
Springbrook Trout Farm, 19 Wash. 
49, 52 P 238. 

41. Stannard v. Smith, 40 Vt. 513. 

12. Ga.—Gaines v. Gaines, 39 Ga. 
68. 

Ind.—Cook v. Anderson, 20 Ind. 15. 


Towa.—Snyder v. Reno, 38 Iowa 
329. 

Mass.—Wadsworth v. Ruggles, 6 
Pick. 63. 


N. Y.—Errico v. Brand, 9 Hun 654. 
Vt.—Hosford v. Foote, 3 Vt. 391. 
[a] A memorandum of a contract 


Memoranda. Memoranda, even of 


an informal character,’° and although intended only 
for private inspection,1+ and not signed,!? may, if 
sufficiently definite,1% 
sions, and even have a prima facie foree.'4 


constitute competent admis- 


Tax Returns or Assessments. 


Returns for taxation, being statements of the party 
to be affected under circumstances in which it is 
incumbent upon him to disclose the truth, are 
ordinarily regarded as admissions which may be 
received in evidence,!® 


even on the question of 


for the sale of land, prepared and 
retained by the grantor, and not 
signed by the purchaser, is evidence 
against the grantor of the terms of 
the contract. Friedman v. Bnder, 
116 NYS 461. 

13. Certainty of admission 
supra § 332. 

14. Gulf Red Cedar Co. v. Cren- 
shaw, 188 Ala. 606, 65 S 1010; Walker 
v. Rome, 6 Ga. A. 59, 64 SE 310; Park 
v. Berezy, SH ULeClaGy Pa ais: 

S.—Atchison, ete, R. Co. v. 
Sulivan, 173 Fed. 456, 97 ‘CCA 1. 

Ala.—Steed v. Knowles, 97 Ala. 578, 
12 S 75; Wright v. Merriwether, 5L 
Ala. 183 
we ins —Beckwith v. Talbot, 2 Colo. 


Ga .—Ivey v. Cowart, 124 Ga. 159, 
52 SE 436, 110 AmSR 160; Mashburn 
Vv. Dannenberg Co. 117 Ga. 567, 44 SE 
97; Vernon Shell Road Co. v. ‘Savan- 


see 


nah, 95) (Gan 138 7%,' 122) SH! 625. 
sqhl:—Green Ve eomith wel SOenrl era. 


Ind.—Fudge v. Marquell, 164 Ind. 
447, 72 NB 565, 73 NE 895; Comstock 
Vv. Grindle, 121 Ind. 459, 33 NE 494; 
Towns v. Smith, 115 Ind. 480, 16 NE 
811; Lefever v. Johnson, 79 Ind. 554; 
Sherman v. Hogland, 73 Ind. 472; 
Parker v. Hickman, 61 Ind. A. 152, 
111 NE 649. 

Iowa.—Erwin v. Fillenwarth, 160 
Iowa 210, 137 NW 502. 

Md.—Gossage v. Philadelphia, etc., 
R. Co., 101 Md. 698, 61 A 692. 

Mass.—Brackett v. Com., 223 Mass. 
119, 111 NE 1036, AnnCas1918B 8638. 

Mo.—Steam Stone-Cutter Co. v. 
Stout, 157 Mo. 520, 57 SW 1076. 

Pa.—Miffilin Bridge Co. v. Juniata 
County, 144 Pa. 365, 22 A 896,13 LRA 


431. 

Ss. D.—Palmer v. Hurst, 22 S. D. 
68, 115 NW 516. 

Tex.—Waller v. Leonard, 89 Tex. 
507, 35 SW 1045 [rev (Civ. A.) 34 SW 
7991s Et. Worth, etc.,.R: Co. vi Chis- 
holm, (Civ. A.) 146 SW 988; Jones 
Vv... Cummins, 7 > "lex. Civ, “Al 661) 43 
SW 854. 

Vt.—Hubbard v. Moore, 67 Vt. 532, 
382 A 465; Richardson v. Hitchcock, 28 
Wit. a Dis 

Wash.—Kennedy  v. 101 
Wash. 61, 171. P 1022. 

W. Va.—Ward v. Liverpool cults 
ete., ‘Co: 79 We. Va S11 92) Shag 

Wis.—Tuckwood vy. rantncua 67 
Wis. 326, 30 NW 705. 

{a] Tllustration.—Where the loca- 
tion of a line between two tracts of 
land was in dispute, and evidence 
was introduced to show the contents 
of certain land lots and fractional 
lots, and the effect which running 
the line as claimed by the adverse 
party would have on such lots and 
the improvements on seme of them, 
it was proper to admit in rebuttal, 
the tax returns of certain of the de- 
fendants, while claiming aS owners, 
for the purpose of showing that they 
returned some of the lots as con- 
taining less land than the evidence 
om their behalf indicated. Ivey v. 
Cowart, 124 Ga. 159, 52 SE 436, 110 
AmSR 160. 

{b] Character of 


Burr, 


ownership.— 
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value.1® Tax lists or assessments, however, stand on 
a different footing. They are not prepared by the 
person to be affected, and do not even represent, in 
all cases, the judgment of the person by whom they 
are prepared, as to the full value of property listed. 
They cannot therefore be regarded as admissions or 
received in evidence as such on a question as to 
It may be observed that tax lists are fre- 
quently said to contain a party’s admissions when 
the real point is that the entries or omissions from 
such a list are circumstantial evidence that the per- 
son at a particular time claimed'® or did not claim? 


value.?” 


to own certain property. 
[§ 344] (7) Miscellaneous. 


The principle that 


EVIDENCE 


eben? 


requirements ;77 


station agent ;7° 


[§§ 343-344 


written admissions are competent has been applied 
to an almost endless variety of writings and docu- 
ments,2° among which may be mentioned receipts ;** 
reports of agents or servants;?? a report of an acci- 
dent to a casualty company,?* 
liability insurance company ;7‘ a report of an indem- 
nity insurance company, that an employer complied 
with the law and had no dangerous machinery, 
mercantile agency reports;7° 
records of an accident made pursuant to statutory | 


or an employers’ 


reports and 


the office records of a railroad 
a record describing articles of 


freight received at a local station and delivered to 


Where plaintiffs in replevin alleged! boat was worth, whereupon the as- 


that they and a third person owned 
in common the cattle replevied, evi- 
dence was admissible to show that 
each of the alleged coOwners had at 
different times personally listed cer- 
tain of the cattle for taxation as his 
property in severalty. Palmer v. 
Hurst, 22 S. D. 68, 115 NW 516. 

[c] Omissions from schedule.—In 
an action on a note, two tax schedules 
of personal property sworn to by 
plaintiff, one made before and one 
after the note in question is alleged 
to have been given, in which the note 
was not listed, are competent as ad- 
missions against plaintiff. Green v. 
Smith, 180 Ill. A. 572. 

{d] An affidavit filed by defend- 
ant in tax proceeding, alleging an in- 
debtedness to deceased as an offset to 
moneys and credits owned by him, is 
admissible in an action against him 
based on his transaction with de- 
ceased, whereby it is claimed he be- 
came indebted to deceased, but which 
he claims constituted a gift to him. 
Erwin v. Fillenwarth, 160 Iowa 210, 
137 NW 502. 

[e] Admissible and inadmissible 
reports.—A report by a railway com- 
pany to taxing officers under a state 
statute, to aid the officers in as- 
sessing its property, is competent evi- 
dence against it of the facts stated 
therein, in a suit by it to enjoin the 
taxes levied on an assessment based 
on that report; but a report of a rail- 
way company to the interstate com- 
merce commission, covering the pe- 
riod of time other than that on which 
the statute required an assessment to 
be based, and not made for taxation, 
is not competent evidence against the 
company in a suit to enjoin a tax. 
Atchison, ete., R. Co. v. Sullivan, 173 
Fed. 456, 97 GCA 1. 

16. Ga. —Western, ete, R. 

Tate, 129 Ga. 526, 59 SE 266. 

Ind.—Indiana Union Tract. Co. v. 
Benadum, 42 Ind. A. 121, 838 NE 261. 

Md.—Gossage v. Philadelphia, etc., 
R. Co., 101 Md. 698, 61 A 692. 

Mass.—Brackett v. Com., 223 Mass. 
119, 111 NE 1036, AnnCas1918B 8638. 

Mo.—Steam Stone-Cutter Co. v. 
Scott, 157 Mo. 520, 57 SW 1076. 


Comy. 


Tex.—Boyer v. St. Louis, etc., R. 
Cor, 1970 Tex, 107, e765 SW 441; Gulf, 
ete., R. Co. v. Koch, (Civ. A.) 144 SW 


1035; Burton Lumber Corp. v. Hous- 
ton, 45 Tex. Civ. A. 363, 101 SW 822. 

See also cases supra note 15. 

“The tax returns are in the nature 
of an admission by the taxpayer of 
the value of his property. It is not 
a conclusive admission of the true 
value of the property returned, but 
the admission in the return may be 
considered by the jury in estimating 
the value of the property.” Western, 
etc., R. Co. v. Tate, 129 Ga. 526, 530, 
59 SE 266. 

{a] In an action for the destruc- 
tion of a vessel, evidence of the as- 
sessment value of the vessel as it ap- 
peared upon the books of the county 
commissioners, followed up by _ evi- 
dence that plaintiff had appeared be- 
fore the commissioners, and asked 
for a reduction of the assessment, 
stating that it was more than the 


sessment was reduced to the amount 
appearing on the books, was compe- 
tent against plaintiff as an admis- 
sion. Gossage v. Philadelphia, etc., 
R. Co., 101 Md. 698, 61 A 692. 

17. Cal.—San Jose, etc., R. Co. v. 
Mayne,' 83 Cal. 566, 23 P 522. 

Ind.—Swaim v. Swaim, 134 Tnd. 
596, 33 NE 792; Cincinnati, etc.,~ R. 
Co. v. McDougall, 108 Ind. 179, 8 NE 
571; Callahan v. Dunker, 51 Ind. A. 
436, 99 NE 1021; German Mut. Ins. 
Co. v. Niewedde, 11 Ind. A. 624, 39 
NE 534. 


Mass.—Randidge v. Lyman, 124 
Mass. 361. 

Nev.—Virginia, ete, R. Co. v. 
Henry, 8 Nev. 165. 

N. C.—Suffolk, ete., R. Co. v. West 
Bind. uand, Jetes. Cos, lau New Ge 330, 


teats 350, 68 LRA 3833, 107 AmSR 

Okl.—Bartlesville Interurban  R. 
Co. VA_Quaidis5 lL, ORV 166.4150 se sol, 
LRAI1918A 653. 

Pa.—Hennershotz v. Gallagher, 124 
Pa. 1, 16 A 518; Hanover Water Co 
v. Ashland Iron Co., 84 Pa. 279. 

Tex.—International, etc., R. Co. v. 
Goswick, (Civ. A.) 83 SW 423 [aff 
98 Tex. 477, 85 SW 785]; Railway 


Co. v. Kell, (A.) 16 SW $36; Gulf, 
etc., R. Co. v. Abney, 3 Tex. . Civ. 
Cas. § 413. 

{al Reason for rule.—‘“In this 


state it is the duty of the owner to 
list all of his property fox taxation. 
The stress of the law is laid upon list- 
ing, and not on valuation by the 
owner; and the fixing of the valua- 
tion is the duty of the assessor. It 
is the duty of the assessor to require 
the owner to make a statement to him 
of the value, but the assessor may 
not place the value on the list at the 
amount stated by the owner; and it 
is often the common experience of 
the citizen that his opinion as to 
the value differs greatly from that 
of the assessor, but the opinion of 
the assessor in this particular pre- 
vails to the taxpayer’s discomfort. 
Such lists are competent as a solemn 
declaration, under oath, as to whether 
certain property was listed, or was 
claimed by the taxpayer; but to ad- 
mit said lists as an admission 
against the owner as to value of prop- 
erty listed would be to admit irrele- 
vant evidence, for the reason that the 
statement when signed was made for 
the purpose of listing the property, 
and not for the purpose of fixing the 
value of the property. The owner at 
the time of listing the property is 
more or less biased, ‘consciously or 
unconsciously, on account of the 
financial penalty.attached to placing 
a high valuation.’ Lawmakers for 
a century have cajoled and threat- 
ened taxpayers to procure true list- 
ings of personal property for 
taxation, yet the task has never 
been accomplished. If the courts 
add an additional burden by admit- 
ting the assessment lists as an 
admission against interest as to the 
value of the property listed, then the 
difficulties of the executive and legis- 
lative departments, in this regard, 
will be unsurmountable. We are in- 


the consignee, with his signature acknowledging 


clined to the opinion that the assess- 
ment lists were not admissible as ad- 
missions against interest as to the 
value of the horse.” Bartlesville In- 
terurban R. Co. v. Quaid, 51 Okl. 166, 
172, 151 P 891, LRA1918A 653. 

18. Mashburn v. Dannenberg Co., 
117 Ga. 567, 44 SE 97; Lefever v. 
Johnson, 79 Ind. 554; Painter v. Hall, 
75 Ind. 208 

19. Lefever v. Johnson, 79 Ind. 
Fee Whitfield v. Whitfield, 40 Miss. 


20. I1l.—Wasson Coal Co. v. Amer- 

ican Refractories Co., 193 Ill. A. 374. 

Ky.—Louisville, ete, R. Co. v. 
Hall, 94 SW 26, 29 KyL 584. 

Mass.—Putnam _v. unning, 162 
Mass. 552, 39 NE 347. 

Mo.—Hicks v. Metropolitan L. Ins. 
Co., 196 Mo. A. 162, 190 SW 661. 

Nev.—Malstrom v. People’s Drain 
Ditch Co., 32 Nev. 246, 107 P 98. 

N. Y.—-Narganes v. Madan, 161 
App. Div. 568, 146 NYS 922 [aft 213 
N. Y. 659 mem, 107 NE 1082 mem]; 
Cocheu. v. Methodist Protestant . 
Church, 32 App. Div. 239, 52 NYS 
1019; Lehrer v. Supreme Lodge ey Ta 
Ei, i51 NYS 991. 

Or.—Shepherd vy. Inman-Poulsen 
Lumber Co., 86 Or. 652, 168 P 601. 

Pa.—Siglar v. Ivancho, 60 Pa. Su- 
per. 431. 

Vt.—Holbrook v. Quinlan, 84 Vt. 
411, 80 A 389. 

Wis.—Hannah vy. Knuth, 161 Wis. 
467, 154 NW 985, AnnCasl1917C 681; 
Buckland v. Chicago, ete., R. Co., 160 
Wis. 484, 152 NW 289. 

21. Lazarovitch v. Tatilbum, 103 
Me. 285, 69 A 275; United R., etc., 
Co. v. Cloman, 107 Md. 681, 69 A 379; 
Seeley v. Osborne, 220 N. Y. 416, 116 
NE 97 [rev 161 App. Div. 844, 147 
NYS 116]; Rea v. Trotter, 26 Gratt. 


22. Rocho v. Llewellyn Iron Works 
Co,;" 140 ahoib63; 74) Pod47s2Beow v. 
Robinson, 135 Mich. 511, 98 NW 12; 
Weigley v. Kneeland, 18 App. Div. 47, 
45 NYS 388; Rogers v. New York, etc., 
Bridge, 11 App. Div. 141, 42 NYS 1046 


[aff 159 N. Y. 556 mem, 54 NE 1094 
mem]. 
[a]. Reports of sales of liquors in 


a prohibition county are admissible 
against the person making them, as 
admissions against interest, although 
the statute requiring them is uncon- 
stitutional. Peo. v. Robinson, 135 
Mich. 511, 98 NW 12. 

23. Sibley v. Nasoh, 196 Mass. 125 
81 NE 887, 124 AmSR 520, 12 LRANS 
1173, 12 AnnCas 938 (on an issue 
as to the ownership of a team by 
which plaintiff was injured, a report 
signed by defendant, in which he 
stated that he owned the team). 

24. Roche v. Liewellyn Tron Works 
Co., 140 Cal. 563, 74 P 147. 

25. Great Lakes Laundr 
Atna te 
NW, 744 

26. 


¥, .Cor-v: 
Ins. Co., 184 Mich. 294, 151 


Merrill Nat. Bank v. Illinois, 
reget Au raber Co., 101 Wis. 247, 17 


27. “pitts v, v. Spring Valley Coal 


Co., 150 Til 
28. Lsuieiies oe Rs-Cor Vana ey 


186 Fed. 280, 108 CCA 326. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


oe 
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receipt thereof ;?° a customhouse entry;%° an entry 
in a ship’s log; ;°+ statements of account;*?  state- 
ments as to the amount of coal mined; .33) a state- 
ment of the affairs of a corporation ;*4 
entries;*° a bill of sale;*¢ a bill and voucher for 
a credit memorandum;** 
article; -30 an advertisement ;#° folders issued by rail- 
“prices current?” sent by a factor to his 
customer ;*? an inventory made by the attorney of 
a party sued for taking possession of a stock of 
goods under a void writ;4* a claim filed against an 
estate and subsequently withdrawn ;44 
claim for damages for the negligent carriage of 
live stock;#* a “claim for compensation for inju- 
ries;*° a bill of lading ;*7 a minute book kept by the 
agent of a fraternal benefit society ;48 a contract 
between defendant and a third person;*® an agree- 
ment between riparian owners admitting the con- 
struction of a dam;°° a contract of carriage;>! an 


services ;°7 


roads; 41 


29. State v. Dahlquist, 17 N. D. 40 
115 NW 81 (as evidence of nature of 
articles receipted for). 

30. Lazare v. Phoenix Ins. Co., 8 
er Cue es, 13.6. 

31. The Newfoundland, 89 Fed.: 
510 [rev on other grounds 1760.8: 
97, 20 SCt 274, 44 L. ed. 386]. 

32. Ala. —Minchener v. Robinson, 
169 Ala. 472, 53 S 749. 

Ark.—Atkinson v. Burt, 65 Ark, 
316, 53 SW 404. 

Cal.—K eith v. Electrical Engineer- 
ing Co., 136 Cal. 178, 68 P 598; Grad- 
wohl v. Harris, 29 Cal. 150. 

Conn.—Nichols v. New Britain, 77 
Conn, 695, 60 A 655. 

Ga.—Walker v. Rome, 6 Ga. A. 59, 
64 SE 310. 

Tll.—Dowland v. Staley, 201 TAN AAS 
es pEarrersen v. Houston, 92 Ill. A. 


"ata. —Carroll v. Ridgaway, 8 Md. 
He King v. Maddux, 7 Harr. & J. 
67. 


Me Se: —McKim vy. Blake, 139 Mass. 


593, 2 NE 157. 
N. Y.—Lockwood v. Thorne, 18 
N. Y. 285. 


Oh.—Goodin v. Armstrong, 19 Oh. 


44, 

Okl.—Miller v. 
Coz 13 Ol 75; 40P 

Or.—Foste v. Standard L., ete., Ins. 
Co.,. 34 Or.-125, 54 P81, 

33. Home-Riverside Coal Min. Co. 
v. Fores, 64 Kan. 39, 67 P 445. 

34. Trask v. Chase, 107 Me. 137, 
77 A 698 (in a suit by stockholders 
against directors of a corporation to 
compel one of the directors to sur- 
render stock alleged to have, been 
fraudulently issued to him, the state- 
ment of the affairs of the corporation 
by the director to whom the stock 
was issued to another director, tend- 
ing to show that the stock was sold 
to him for less than it was worth, 
was admissible as against the di- 
rector, the only one pecuniarily con- 
cerned in that branch of the case, 
as evidence of fraud). 

35. See infra XIX, D. 

36. Myrick v. Wallace, 5 Ala. A. 
398, 59 S 704 (in assumpsit, a bill of 
sale executed by defendant to a third 
person, containing an express admis- 
sion of the existence of a debt due 
from him to plaintiff, was admis- 
sible). 

37. Kelley v. Royal Neighbors of 
America, 158 Iowa 547, 139 NW 481 
(where an agent of a mutual benefit 
insurance society accepted compen- 
sation for services after the board 
of managers had by resolution de- 
manded her discharge, although her 
term had not nearly expired, the bill 
and voucher for such services, al- 
though not signed, was admissible). 

38. General Electric Co. v. Jor- 
dan, 137 Minn. 107, 109, 162 NW 1061 
(“An admission, though not a bind- 


ee de Commun. 


ing one’’). 
39. Edwards v: Watertown, 13 
NYS 309. 
40. Fryer New York Brokerage 


Co., 152 awa 638, 133 NW 110 (where 


EVIDENCE 


book 


a newspaper 


law.&? 


a shipper’s 


ties.®® 
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the issue was whether plaintiff had 
been employed by defendant to work 
in a store, an advertisement pre- 
pared by defendant naming plaintiff 
as the sales manager). 

41. Pecos, etc., R. Co. v. Cox, (Tex. 
Civ. A.) 150 sw’ 265; Southern Pac. 
Co. v. Allen, 48 Tex. Civ. A. 66, 106 
Sw 441 [foll Southern Pac. Co. v. 
Godfrey, 48 Tex. Civ. A. 616, 107 SW 


1135]. 

42. Weidner v. Olivit, 108 App. 
Diva 1225096 IVS, so Grbatt eLos, INE SY 
611 mem, 81 NE 1178 mem] (on an 
issue as to market price of apples): 

43. Chicago Title, etc., Co. v. Core, 
223 Ill. 58, 79 NE 108 [aff 126 I]. 
A. 272] (admission of value). 

44. Templer v. Lee. 55 Ind. A. 433, 
103 NE 1090 (in an action against the 
widow of deceased for the same serv- 
ices). 

. Heitman v. Chicago, etc., R. 
Co., 45 Mont. 406, 123 P 401 (claim 
presented on arrival of shipment be- 
fore action brought). 

46. Webster Mfg. Co. v. Schmidt, 
TU AN. A. 49; 

47. Copper River, etc., R. Co. v. 
Reeder, 211 Fed. 280, 127 CCA 648; 
Illinois Cent. R. Co. v. Rogers, 116 
Miss. 99, 76 S 686. 

48. Plattdeutsche Grot Gilde v. 
Ross, 117 Ill. A. 247, 

49. Lewis v. Robertson, 100 Ala. 
246, 14 S 166. 


50. Lynch v. Troxell, 207 Pa. 162, 
Oo 413. 


McBHlvain v. St. Louis, ete., R. 
Co., 151 Mo. A. 126, 131 SW 736. 


52. Springer v. Chicago, 37 Ill. A. 
206 [aff 135 Ill. 552, 26 NE 514, 12 
LRA 609]. 

Ga. Huntington v. Chisholm, 61 

a. : 

54. Jackson v. Grisham, 171 Ala. 
553, 55 S165: ; 

55. Ackerman v. Berriman, 113 


NYS 1015 (on issue as to salary 
agreed to be paid, although no bond 
was issued). 

56. L’Herbette v. Pittsfield Nat. 
Bank, 162 Mass. 137, 38 NE 368, 44 
AmSR 354 (against bank, to prove 
account). 

57. Clark v. Wood, 34 N. H. 447; 
Morisey v. Bunting, 12 N. C. 3; White 
ve Holman, 25 Tex. Civ. A. 152, 60 SW 


Ge 

[a] Tllustration.—A statement in 
a will that a certain legatee was the 
adopted daughter of the testatrix was 
an admission against interest, and 
admissible to prove adoption in a 
contest with a devisee under the will 
involving that question. White_v. 
ek 25 Tex. Civ. A. 152, 60 SW 
437 


58. Taylor v. State Grand Lodge 
A. O. U. W., 101 Minn. 72, 111_ NW 
919, 118 AmSR 606, 11 LRANS 92. 
11 ‘AnnCas 260 (as ‘to date of birth 


of applicant). 
Ruthenian Nat. 


59. Cupryk ev. 
Union, 66 Pa. Super. 595; Robertson 


v. Ephraim, 18 Tex. 118. 
60. Ida.—Rasicot v. Royal Neigh- 
bors of America, 18 Ida. 85, 108 P 1048, 


Ineffective Documents. 
statement is none the less competent as an admission 
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option contract;°? exemption papers;°’ a verified 
claim of exemptions;°4 
employee’s bond;°> a bank deposit slip;°® a will;>7 
an application for life insurance;°* an application 
for membership in a beneficial order;°® proofs of 
death under an insurance policy;®° a death certifi- 
cate issued by a board of health;*! an abstract of 
title ;®* and a registration of names and addresses 
of owners of tenement houses made as required by 
It has been considered, however, that obit- 
uary notices cannot be taken as admissions,®°* and 
where a contract, signed by plaintiff has been 
excluded because of plaintiff’s inability to prove its 
execution by defendant, defendant is not entitled to 
introduce the contract as a statement of plaintiff 
without proof that it was recognized by both par- 


an appleation for an 


A written 


138 AmSR 180, 29 LRANS 433. 

Ill.—Coulter v. Travelers’ Protec- 
tive Assoc., 144 Ill. A. 255. 

Iowa.—Michalek v. Modern Brother- 
hood of America, 179 Iowa 33, 161 NW 

o. 

Mo.—Grey v. Independent Order of 
Foresters, (A.) 196 SW 779; Hicks v. 
Metropolitan L. Ins. Co., 196 Mo. A. 
162, 190 SW 661; Castens v. Supreme 
Lodge K. L. H., 190 Mo. A. 57, 175 
SW 264; Frazier v. Metropolitan L. 
Ins. Co., 161 Mo. A. 709, 141 SW 936; 
Queatham v. Modern Woodmen of 
ep he 148 Mo. A. 38, 438, 127 SW 

Mont.—Schwanekamp v. Modern 
Woodmen of America, 44 Mont. 526, 
120 P 806. 

N. Y.—Klein v. Prudential Ins. Co. 
of America, 221 N. Y. 449, 117 NE 942 
{aff 165 App. Div. 986, 150 NYS 


1092]. 

Or.—Beard v. Royal Neighbors of 
America, 53 Or. 102,-99 P83, 19 
LRANS 798, 17 AnnCas 1199. 

Pa.—Siebelist v. Metropolitan L. 
Ins. Co., 19 Pa. Super. 221. 

“It may be stated as a general rule 
that proofs of death furnished by a 
beneficiary to the insurer in accord- 
ance with the stipulations of the pol- 
icy are admissible in evidence against 
such beneficiary as admissions by him 
of the truth of the statements there- 
in contained.” Queatham v. Modern 
Woodmen of America, supra. 

{a] Proofs containing answers by 
a physician, sworn to as true by the 
beneficiary, are competent against her 
as admissions against interest. Coul- 
ter v. Travelers’ Protective Assoc., 
144 Ill. A. 255. 

[b] pal tet Lokcnagi certificate in the 
proofs of death is competent evi- 
dence for the defense as an admission 
by plaintiff. Cohen v. Metropolitan 
L. Ins. Co., 85 Mise. 406, 147 NYS 


434. 

61. Wagner v. Allemania, 71 Misc. 
448, 128 NYS 629 (where, in an action 
by a beneficiary on a certificate of a 
benefit society, plaintiff offered as 
proof of death of the insured a cer- 
tificate from the board of health, in 
which suicide was stated as the cause 
of death, the statement as to the 
cause of death became an admission 
against the beneficiary). 

62. Ege v. Medlar, 82 Pa. 86. 

63. Tenement House Dept. v. Weil, 
76 Misc. 273, 1384 NYS 1062 (in an ac- 
tion to recover the penalty for vio- 
lation of the tenement house law, for 
the reason that the data was pre- 
sumptively furnished by defendant). 

64. In re Hull, 117 Iowa 738, 746, 
89 NW 979 (‘Such a notice does not 
purport to be, and is not understood 
as, a statement of facts from which 
any one is justified in drawing legal 
conclusions’’). 

65. Mach. Mfg. Co. v. Donovan, 86 
Niid-) U. -32%, 330,91 A 310 (“Since 
the defendant repudiated the con- 
tracts as binding upon him, their con- 
tents were not evidential, without any 
proof that the parties recognized and 
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because it is contained in a document which is not 
itself effective for the purpose for which it was 
made,°* either by reason of illegality®’ or incom- 
petency of a party thereto,®® or by reason of being 


not signed®® or executed.?° 
[§ 346] 


adopted the stipulations contained 
therein, so that they might be bound 
thereby. The defendant was not en- 
titled to use the proposed contract 
against the plaintiff, without himself 
consenting to be bound thereby’’). 

66. Ala.—Stovall v. Fowler, 72 
Ala. 77; Crawford v. Jones, 54 Ala. 
459; Mims v. Sturtevant, 18 Ala. 359; 
eonere v. Whittle, 15 Ala. A. 550, 74 

Ark.—Iron Mountain, R. Co. 
v. Stansell, 43 Ark. 275. 

Tll.—Henman v. Devine, 167 Ill. A. 


625. 
Ind.—Riley v. Butler, 36 Ind. 51. 


etc., 


ee aie ns v. Reno, 38 lowa 
Kan.—Towne v. Milner, 31 Kan. 
ZONE Gd 3s 


Me.—Ross v. Gould, 5 Me. 204. 
Mich.—Hickey v. Hinsdale, 12 Mich. 
99 


N. H.—Profile, etc., Hotels Co. v. 
cetore: 72 N. H. 73, 54 A 699. 

N. Y.—Fort vk Gooding, 9 Barb. 371; 
Morrell v. Cawley, 17 AbbPr 76. 

Oh.—Reis v. Hellman, 25 Oh. St. 
180. 

Pa.—Lea v. Hopkins, 7 Pa. 492. 

Tex.—Huffman v. Cartwright, 44 
Tex. 296; Womack v. Womack, 8 Tex. 
397, 58 AmD 119. 

Vt.—Atkins v. Plympton, 44 Vt. 21; 
Beach v. Sutton, 5 Vt. 209. 

[a] An instrument rejected as a 
contract may, nevertheless, by admis- 
sions contained therein, bind a party 
to it. Bishop v. Fletcher, 48 Mich. 
555, 12 NW 849. 

67. Iron Mountain, etc., R. Co., v. 
Stansell, 43 Ark. on Bear v. Trexler, 
3 WklyNC (Pa.) 21 

68. Indianapolis ‘Chair Mfg. Co. v. 
Wilcox, 59 Ind. 429 (infant). 

69. Turrentine v. Grigsby, 118 Ala. 
380, 238 S 666. 

70. Hinman vy. Devine, 167 Ill. A. 
625; Lusk v. Throop, 89° Tl]. A. 509 
[aft 189 Ill. 127, 59 NE 529]; Snyder 
v. Reno, 38 Iowa Aoi 

ye St. Louis, etc., R. Co. v. Bogan, 
78 Ark. 173, 95 SW das United Press 
v. A. S, Abell Co., 178 N. Y. 578, 70 
NE 1110; Narganes v. Madan, 161 App. 
Div. 563, 146 NYS 922; Robinson v. 
Cushman, 2 Den. (N. Y.) 149. 

72. Settlements or compromises 
with third persons see infra § 354. 

73. U. S—New York Home Ins. 
Co. v. Baltimore Warehouse Co., 93 
U.S. 527, 23 Li. ed. 868. 

Del.—Hudson v. Williams, 22 Del. 
550, 72 A 985. 

Tll.— Graff v. Fox, 204 Ill. A. 598. 

Iowa.—Langdon v. Ahrends, 166 
Iowa 6386, 147 NW 940; Kurtz v. 
Payne Inv. Co., 156 Iowa 376, 135 NW 
LOWS: 

Mass.—Gerrish  v. 
Pick. 374. 

Mo.—Newberry v. Missouri Gran- 
ite, etc., Co., 180 Mo. A. 672, 163 SW 
570. 


Sweetser, 4 


N. Y.—Manhattan Top, etc., Co. 

waite Co., 78 Misc. 401, 138 NYS 314. 
C.—Tenhet v. Atlantic Coast 

Line R. Co., 82 S. C. 465, 64 SH 232. 

S. D.— Busch v. South Dakota Cent. 
RR, Cos, 29 S. Di 4455135) Sw 8757: 

Wis.—Tobin v. "Nichols, 156 Wis. 
235, 145 NW 659. 

Eng.—Jones v. Foxall, 15 Beav. 388, 
13 EngL&Eq 140, 51 Reprint 588. 

“It is the policy of the law to fa- 


vor the settlement of disputes, to]’ 


foster compromises, and to promote 
peace. If every offer to buy peace 
could be used as evidence against 


d. Undelivered Documents. 
document is of a character ordinarily delivered to 
another person, -but it has never been delivered, it. 
may fairly be contended that statements therein 
were in effect never made, and hence do not con- 
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fers in General. 
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stitute admissions which are receivable in evidence.” 


Offers of Compromise 7?—a. Of- 
The law favors the settlement of 


controversies out of court,’? for which reason a per- 


son is entitled to ‘‘buy his peace,’’’* or to endeavor 


Where a 


The rule in this 


him who presents it, many settle- 
ments would be prevented, and un- 
necessary litigation would be pro- 
duced and prolonged. For this reason 
unaccepted offers to compromise 
claims or to purchase peace are in- 
admissible in evidence at the trial 
of controversies over the claims to 
which they appertain, and should not 
be permitted to affect the rights of 
the parties, or to influence the re- 
sults of the _ trials.” Moffitt-West 
Drug Co. v. Byrd, 92 Fed. 290, 292, 
34 CCA 351. 

[a] Public policy.—To permit the 
introduction of offers of compromise 
tends to discourage the adjustment 
of suits and for that reason is 
against public policy. New York 
Home Ins. Co. v. Baltimore Ware- 
house. iCo,, 93% UsaS: 521, 231s. edt 
868; Jones v. Foxall, 15 Beav. 388, 13 
EngL&Eq 140, 51 Reprint 588. 

74. Moffitt-West Drug Co. v. Byrd, 
92 Fed. 290, 34 CCA 355. 

75. Marshall v. Taylor, 168 Mo. A. 
240, 248, 1538 SW 527; Perkins v. Con- 
cord R. Co., 44 N. H. 223; Pirie v. 
Wyld, 11 Ont. 422; York County Corp. 
v. Toronto Gravel Road, etc., Co., 3 
Ont. 584. 

“No prudent man would dare ap- 
proach his adversary with an of- 
fer of compromise if he thought his 
adversary would be allowed to take 
advantage of his offer in court and 
exploit it as a confession of weak- 
ness. To allay such fear the courts 
have always denounced every attempt 
to prove an ofter of compromise or to 
get before the jury the fact that such 
offer was made.” Marshall v. Tay- 
lor, supra. 

76. U.S.—West v. Smith, 101 U.S. 
263, 25 L. ed. 809; New York Home 
Ins. Co. v. Baltimore Warehouse Co., 
93 U. S. 527, 23 L. ed. 868; Hammond 
Packing Co. v. Dickey, 183 Fed. 977, 
106 CCA 317; In re Graves, 182 Fed. 
443; New York L. Ins. Co. v. Ran- 
kin, 162 Fed. 108, 89 CCA 103; Moffitt- 
West Drug Co. v. Byrd, 92 Fed. 290, 
34 CCA 351; U. S. v. Three Hundred 
and Ninety-Six Barrels’ Distilled 
Spirits, 28 F. Cas. No. 16,502; Collins 
ve UnaSs 35" Ct. Cl. 122. 

Ala.—Long v. Myers, 80 S_ 76; 
Hughes v. Daniel, 187 Ala. 41, 65 S 
518; Sandlin v. Kennedy Stave, etce., 
€o., 065 Ala. (577, 61 #Sig6227 Penton 
v. Williams, 163 Ala, 603, 51 S 35 
Cc. W. Zimmerman Mfg. Co. v. Dunn, 
163 Ala. 272, 50 S 906; St. Louis, etce., 
R. Co. v. Cash Grain Cos, 6d: Ala. 
332, 50 S 81; Southern R. Co. v. Reed- 
er, 152 Ala. 227, 44 S 699, 126 AmSR 
ABC. OW ; Zimmerman Mfc. Coy v. 
Dunn, 151 Ala. 435, 44 S bse reeee 
man v. Birmingham R., ete., 149 
Maye 505.) 43) SS 4s ieieeiman v. 
Manchester F. Assur. Co., 108 Ala. 
180, 19 S 540; North Alabama Home 
Protection v. Whidden, 103 Ala. 2038, 
15 S 567; Alexander v. Wheeler, 69 
Ala. 332; Kelly v. Brooks, 25 Ala. 
ark Globe Pam, Co. v. Seibold, 

9 Ala. Al143,162 S88 

Ariz.—Davis. v. tere cs 1 Ariz. 
25, 25 RP 535. 

‘Ark. —Insurance Co. of America v. 
Hornbarger, 85 Ark. 337, 108 SW 213. 

Cal.—Dennis v. Belt, 30 Cal. 247; 
Sherwood v. Ahart, 35 Cal. A. 84, 169 
P 240; Bronge v. Mowat, 29 Cal. A. 
388,155 P 827. 

Colo. pe nicare, ete., R. Co. v. Pep- 
pard, 169° -P i282 Donley v. Bailey, 
48 Colo. 373, 110 P 65; Denver, etc., 
i, (COmys Brennaman, 45 Colo. 264, 100 


to do so, without danger of being prejudiced in case 
his effort should fail.” 
lished that it is not permissible to show that one 
party to the litigation has offered to compromise.”® 


It is therefore well estab- 


respect excludes not only the bare 


P 414; Holy Cross Gold Min., etce., 
Co. v.. O’Sullivan, 27 Colo. 237, 60, P 
570; Chicago, ete., R. Co. v. Roberts, 
26 Colo. 329,.57.P 1076;. Rankin vy. 
Underwood, 9 Colo. A. 158, 47 P 972. 

Conn.—Cartenovitz v. Conti, 92 
Conn. 546, 103 A 629; Beattie v. Mc- 
Mullen, 82 Conn. 484, 74 A 767; 
Fowles v. Allen, 64 Conn. 350, 30 A 
144; Knowles v. Crampton, 55 Conn. 
336, 11 A 593; Stranahan v. East Had- 
dam, anh Conn. 507. 

Del.__Hudson v. Williams; 22 Del. 
550, 72 A 985. 

Ga.—Butts County v. Hixon, 135 Ga. 
26, 68 SE 786; Dance v. Mize, 134 Ga. 
646, 68 SE 434; Wall v. Moulton, 125 
Ga. 121, 53 SE 591; Georgia R., etc. 
Co:.N: Wallace, 122 Ga. 547, 50 SE 478; 
Kelly v. Strouse, 116 Ga. 872, 43 SE 
280: Thornton v. Travelers’ Ins. Cox, 
i116 Ga. 121, 42 SH 287, 94 AmSR 99; 
New Ebenezer Assoc. v. Gress Lum- 
ber Co., 89 Ga. 125, 14 SE 892; Emery 
v. Atlanta Real Est. Exch., 88 Ga. 321, 
14 SE 556; Montezuma v. Minor, 73 
Ga. 484; Barber v. Singletary, 13 Ga. 
A. 171, 78 SE 1100; Austin v. Long, 5 
Ga. A. 551, 63 SE 640. 

Tda.—Moore v. Evans, 24 Ida. 153, 
132 P 971; Whitney v. Cleveland, 13 
Ida. 558, 91 P 176; Kroetch v. Empire 
Mill Co.,°9 Ida. 277, 74 P 868; Sebree 
v. Smith, 2 Ida. (Hasb.) 359, 16 P 915. 

Ill.—Chicago, ete.,; R. Co. v. Catholic 
Bishop, 119 Ill. 525, 10 NE 372; Bar- 
ker v. Bushnell, 75 Ill. 220; Abel v. 
Poe, 199° Tit VAs 391; Sipes v. Barlow, 
19.7; D1. A. 2397 O'Meara v. Cardiff Coal 
Co., 154 T11. A. 321; Edwin S. Hart- 
well Lumber Co. v. Bork, 188 Ill. A. 
506; Cleveland, etc., R. Co. v. Maguire, 
137 fl. A. 31: Kuhn v. Williams, 124 
Tl. A. 390; American Ins. Co. v. Wal- 
ston, 111 Til. A. 133; Matthiessen, etc., 
Zine Co. v. Ferris, 72 Ill. A. 684; Har- 
vison v. Trickett, 57 Ill. A. 515. 

Ind. —Louisville, ete ee Rae, CO: mea 
Wright, 115 Ind. 378, 16 NE 145, 17 
NE 584, 7 AmSR 432; Dailey’ Vv. 
Coons, 64 Ind. 545; Jennines County 
vV.,. Verbarg, 63... Ind. 1073. Balti- 
more, ete., R. Co. v. McCord. 56 Ind. 
A, 382, 105 NE 516; Kelly v. Indian- 
apolis, 49 Ind. A. 396, 97 NE 568; Kintz 
v. R. J. Menz Lumber Conse? Ind. A. 
475, 94 NE 802; Welker v. Appleman, 
44 Ind. A. 699, 90 NE 35; Indianapolis 
Northern Tract. Co. v. Dunn, 37 Ind. 
A. 248, 76 NE 269; Halstead v. Coen, 
31 Ind. A. 302, 67 NE 957. 

Towa.—Schultz v. Starr, 180 Iowa 
1319, 164 NW 163; Gogerty v. Crosby, 
153 NW 154; Langdon v. Ahrends, 166 
Towa 636, 147 NW 940; Spaulding xe 
Laybourn, 164 Iowa 277, 145 NW 521; 
Kurtz v. Payne Inv. Co., 156 Iowa 376, 
135 NW 1075; Scranton v. Hensen, 151 
jowa 221, 130 NW 1079; Massena Sav. 
Bank v. Garside, 151 Towa 168, 130 
NW 918; Rudd v. Dewey, 139 Towa 
528, 116 NW 1062; Boylan v. McMil- 
lan, 137 Iowa 142, 114 NW 630; Rudd 
v. Dewey, 121 Iowa 454, 96 NW O73! 
Kassing v. Walter, 65 NW 832; Ed- 
ware v. Tater 9 Towa 448. 

<an,— vers v. Goggerty, 10 Kan. 
A. 190, 63 P 296. 

Ky.—Key v. Duffin, 175 Ky. 348, 
194 Sw BED: Ayer, etc., Tie Co. v. 
O’Bannon, 164 Ky. 34, 174 SW 783; 
North River Ins. Co. Vv. Walker, 161 
icy. 368, 170 SW 983; Kentucky Tract., 
etc., Co. v. Bain, 161 Ky. 44, 170 Sw 
499: Knights of Maccabees of the 
World v. Shields, 156 Ky. 270, 160 SW 
1048, 49 LRANS 853 [reh den 157 Ky. 
35, 162 SW 778, 49:LRANS 860]; Simp- 
son v. Simpson, 145 Ky. 45, 139 Sw 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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fact of the offer, but also all that 


| 1100; Hurst v. Williams, 102 SW 1176, 
31 KyL 658; Kentucky Cent. R. Co. v. 
Carey, 12 Ky. Op. 392; McKee v. Mc- 
| Kee, 9 Ky. Op. 805; Rause v. Deacon, 4 
Ky. Op. 219. 
La.—Lanier v. Hammond Lumber 
Co., 141 La. 829, 75 S 738. 
Me.—Finn v. New England Tel., 
etc., Co., 101 Me. 279, 64 A 490. 
| Md.—Baltimore City v. Clark, 128 
Ma. 291, 97 A 911; Kalus v. Bass, 122 
| Md. 467, 89 A 731, AnnCas1916A 985; 
Meyer v. Frenkil, 116 Md. 411, 82 A 
208, AnnCasi918C 875; Stewart v. 
American Bridge Co., 108 Md. 200, 69 
A 708; Acker, etc., Co. v. McGaw, 106 
Md. 536, 68 A 17; Biggs v. Langham- 
mer, 102 Md. 94, 68 A 198; Groff v. 
Hansel, 33 Md. 161; Willard v. Horsey, 
22 Md. 89; Reynolds v. Manning, 15 
| Ma. 510. 
| Mass.—Strauss vy. Skurnik, 227 
tass. 173, 116 NE 404; Grebenstein 
v. Stone, etc., Engineering Corp., 205 
Mass. £31, 91 NE 411; Hutchinson v. 
Nay, 183 Mass. 355, 67 NE 601; Hig- 
gins v. Shepard, 182 Mass. 564, 65 NE 
805; Draper v. Hatfield, 124 Mass. 
53; Durgin v. Somers, 117 Mass. 55; 
Gay v. Bates, 99 Mass. 263; Johnson 
v. Trinity Church Soc.,,11 Allen 123; 
Batchelder v. Batchelder, 2 Allen 
105; Harrington v. Lincoln, 4 Gray 
563, 64 AmD 95; Gerrish v. Sweetser, 


4 Pick. 374. 
Mich.—Crane v. Ross, 168 Mich. 
623, 135 NW 838; German v. Union 


School Dist., 158 Mich. 214, 122 NW 
524, 123 NW 798; Musselman Grocer 
Co. v. Casler, 138 Mich. 24, 100 NW 
,997; Ward v. Munson, 105 Mich. 647, 
63 NW 498; Pelton v. Schmidt, 104 
Mich. 345, 62 NW 552, 53 AmSR 462; 
Montgomery v. Allen, 84 Mich. 656, 


48 NW 153; Campau v. Dubois, 39 
Mich. 274; Chandler v. Allison, 10 
Mich. 460. : 


Minn.—Quirk v. Consumers’ Power 
Co.; 127 ‘Minn. 526, 149 NW _ 193; 
Melby v. Osborne, 35 Minn. 387, 29 
NW 58. 

Miss.—Houston v. Keith, 100 Miss. 
83, 56 S 336. 

Mo.—Sterrett v. Metropolitan St. 
Re Co., 225:°Mo.s 99, 1238°-SW 877; St. 
Louis, ete., R. Co. v. Continental 
Brick Co., 198 Mo. 698, 96 SW 1011; 
Smith v. Shell, 82 Mo. 215, 52 AmR 
365; International Harvester Co. of 
America v. Capps, (A.) 205 SW 252; 
Marshall v. Taylor, 168 Mo. A. 240, 
153 SW 527; Engel v. Powell, 154 
Mo. A. 233, 134 SW 74; Bauer v. 
Weber Impl. Co., 148 Mo. A. 652, 
129 SW 59; Baldauf v. Peyton, 135 
Mo. A. 492, 116 SW 27; Cullen v. In- 
surance Co. of North America, 126 
Mo. A. 412, 104 SW 117; Herman v. 
St. Louis R. Co., 77 Mo. A. 377; Fink 
v. Lancashire Ins. Co., 60 Mo. A. 
673; Columbia Planing Mill Co. v. 
American F. Ins. Co., 59 Mo. A. 204; 
Gorham vy. Auerswald, 59 Mo. A. 77. 

Mont.—Huffine v. Lincoln, 53 Mont. 
474, 164 P 888. 

Nebr.—Roice v. Palmer, 55 Nebr. 
389, 75 NW 849; Wright v. Morse, 53 
Nebr. 3, 73 NW 211; Callen v. Rose, 
47 Nebr. 638, 66 NW 639; Eldridge v. 
Hargreaves, 30 Nebr. 638, 46 NW 923. 

N. H.— Theobald v. Shenard, 75 
N. H. 52, 71 A 26; Page v. Hazleton, 
74. N. H. 252, 66 A 1049; Greenfield 
v. Kennett, 69 N. H. 419, 45 A 233; 
Rideout v. Newton, 17 N. H. 71. 

N. J.—Scheurle v. Husbands, 65 
Nevedi ela 6S pe4 800A 1 tT Sse Wreren Vi. 
Westcott, 30 N. J. L. 212; Lehigh Val- 
ley Terminal R. Co. v. Currie, & N. 
ie DO Shoo eA Sa ae hath 154 ric Je 
Eq. 700 mem, 37 A 1117 mem]. 

N. Y.—Bradley v. McDonald, 218 
N. Y. 351, 113 NE 340; Tennant v. 
Dudley, 144 N. Y. 504, 39 NE 644; 
Smith v. Satterlee, 130 N. Y. 677, 29 
NE 225; White v. Old Dominion SS. 
Co., 102 N. Y. 660, 6 NE 289; Misch- 
ner v. Thalheim. 184 App. Div. 883, 
170 NYS 758; Witthaus_v. St. Thom- 
as’ Church, 161 App. Div. 208. 146 
NYS 279; Union Bank v. Deshel, 139 
App. Div. 217, 123 NYS 585; Frank- 
lin v. Hoadley. 115 App. Div. 538, 101 
NYS 374; . Russell __v. _ Brooklyn 
‘Heights R. Co., 104 App. Div. 149, 93 
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occurred during | the negotiations, including admissions made for 


NYS 433; Roome v. Robinson, 99 App. 
Div. 143, 90 NYS 1055; Doyle v. Levy, 
89 Hun 350, 35 NYS 434; York v. 
Conde, 66 Hun 316, 20 NYS 961; Payne 
v. Forty-Second St., etc, R. Co., 40 
N. Y. Super. 8; Brussel v. Louvre 
Hotel Co., 88 Misc. 47, 150 NYS 496; 
Manhattan Top, etc., Co. v. White 
Coy oy Lise: S201, Sel ssaeN YS 314: 
O’Brien v. New York City R. Co., 
55 Mise. 228, 105 NYS 238; Schia- 
vone v. Callahan, 52 Misc. 654 mem, 
102 NYS 538; Dalziel v. Press Pub. 
Co% To2n Mise. 207 6102 NYS, 909) 
Schwartzman v. Cohen, 51 Misc. 635 
mem, 101 NYS 236; Roos v. Decker, 
84 Mise. 168, 68 NYS 790; Ginsberg 
v. Green, 173 NYS 410; Davey v. 
Lohrmann, 14 NYS 922; Edwards v. 
Watertown, 13 NYS 309; Gommersall 
v. Crew, 10 NYS 231; Beebee v. Rob- 
ert, 12 Wend. 413, 27 AmD 132. 

N. C.—Baynes v. Harris, 160 N. C. 
307, 76 SE 230; Ely v. Norfolk South- 
Onin yb CO) O2g IN. Ca 42 SiS Be tiie 

Oh.—Sherer v. Piper, 26 Oh. St. 476; 
Cincinnati v. Henkel, 21 Oh. Cir. Ct. 
Ne Saso 1eishOhey Ay, soon reunat toa, 
Dambach, 16 Oh. Cir. Ct. N. S. 526. 

Okl.—Chicago, etc., R. Co. v. For- 
sythe, 56 Okl. 26, 155 P 851; Anadar- 
ko v. Argo, 35 Okl. 115, 128 P 500. 

Pa.—Burns v. Pennsylvania R. Co., 
229 Pa. 648,79 A 125; Fisher v. Fidel- 
ity Mut. Life Assoc., 188 Pa. 1, 41 A 
467; Sailor v. Hertzogg, 2 Pa. 182; 
Spence v. Spence, 4 Watts 165; Slocum 
v. Perkins, 3 Serg. & R. 295; Parkin- 
son v. Parkinson, 61 Pa. Super. 279; 
Pirhalla v. Duquesne Borough, 47 Pa. 
Super. 330; Koons v. Swartz, 47 Pa. 
Super. 217; Field v. Schuster, 26 Pa. 
Super. 82; Green v. Bauer, 15 Pa. 
Super. 372; In re Race St., 19 Pa. Dist. 
329); 

Philippine—Manila v. Del Rosa- 
rio, 5 Philippine 227 [foll Lichauco v. 
Limjuco, 19 Philippine 12]. 

Porto Rico.—Hansen v. Nine Hun- 
dred and Ninety-Hight Tons of Coal, 
6 Porto Rico Fed. 394. 

R. I1—Whitlock v. Mungiven, 36 R. 
I. 386, 90 A 756; Wrynn v. Downey, 27 
R. I. 454, 68 A 401, 114 AmSR 63, 4 
LRANS 615, 8 AnnCas 912; Daniels v. 
Woonsocket, 11 R. I. 4. 

or C-=Smith; .ete,,. Mach. Co: sv. 
Johnston, 102 S. C 130, 86 SE 489; 
Holden v. Cantrell, 88 S. C. 2:-., 70 
SE 815; Tenhet v. Atlantic Coast 
Line R. Co., 82 S. C. 465, 64 SH 232; 
Norris v. Hartford F. Ins. Co., 57 S. 
C..358, 35 SE 572; Robertson v. Blair, 
56 S. C. 96, 34 SE 11, 76 A..SR 543; 
Gibbes v. McCraw, 45 S. C. 184, 22 
SE 790; Frick v. Wilson, 36 S. C. 65, 
15 SE 331; Chandler v. Geraty, 10 S. 
C. 304. 

S- D.—Busch v. South Dakota Cent. 
R. Co., 29 S. D. 44, 185 NW 757; Rea- 
gan v. McKibben, 11 S. D. 270, 76 NW 
943. 

Tenn.—Strong v. Stewart, 9 Heisk. 
137; Price-Bass Co. v. Dawson, 7 Tenn. 
Civ. A, 192. 

Tex.—International, etc., R. Co. v. 
Ragsdale, 67 Tex. 24, 2 SW 515; Mc- 
Donald v. Whaley, (Civ. A.) 207 SW 
609; Quanah, ete., R. Co. v. Lancas- 
ter, (Civ. A.) 207 SW 606; Alling v. 
Vander Stucken, (Civ. A.) 194 SW 
443; Winnsboro Cotton Oil Co. v. Car- 
son, (Civ. A.) 185 SW 1005; Hamil- 
ton v. Hannus, (Civ. A.) 185 SW _ 938; 
Britain v. Rice, (Civ. A.) 183 SW 84; 
Tabet Bros. Co. v. Higginbotham, 
(Civ. A.) 170 SW 118; Zimmermann v. 
Bauch, (Civ. A.) 161 SW 943; Hunter 
v. Holt, (Civ. A.) 160 SW 608; Towa 
Mfs. Co. v. Taylor, (Civ. A.) 157 Sw 
171; Texas Co. v. Strange, (Civ. A.) 
154 SW 327; Slayden v: Palmo, (Civ. 
A tbl! SW: oA ae ne ag v. 
Bagby, (Civ. A. : ; San 
Antonio v. Stevens. (Civ. A.) 126 SW 
666; Floresville Oil, etc., Co. v. Tex- 
as Refining Co., wigs yan a 78, 
118 SW 194; Southwestern Ins. Co. Vv. 
Woods Nat. Bank, (Civ. A.) 107 SW 
114; St. Louis Southwestern R. Co. v. 
Kern, (Civ. A.) 100 SW 971; Mc- 
Knieht v. Milford Gin Co., (Civ. A.) 
99 SW 198; Wall v. Melton, (Civ. A.) 
94 SW 358: Galveston, etc., R. Co. 


Vv. 
Green, (Civ. A.) 35 SW 819; Darby v. 


Roberts, 3 Tex. Civ. A. 427, 22 SW 
29; Hand v. Swann, 1 Tex. Civ. A. 
241, 21 SW 282. ee 


Utah.—McKinney  v. 
Utah 180, 99 P 660. 

Va.—S3rown v. Shields, 6 Leigh (33 
Va.) 440; Williams v. Price, 5 Munf. 
AUS Va.) 007. Baird varices! Callo(s 
Va.) 18, 1 AmD 497. 

Wash.—Munson vy. Baldwin, 93 
Wash. 36, 159 P 1070; National Bank 
of Commerce v. Gougar, 51 Wash. 
204, 98 P 607; Larsen v. Sedro-Wool- 
ley, 49 Wash. 134, 94 P 938. 

W. Va.—Howell v. McCarty, 77 W. 
Va. 695, 88 SE 181; Wade v. Mc- 
Dougie, 59 W. Va. 113, 52 SE 1026. 

Wis.—De Wolf Co. v. Harvey, 161 
Wis. 535, 154 NW 988; Tobin v. Nich- 
ols, 156 Wis. 235, 145 NW 659; Tay- 
lor v. Tigerton Lumber Co., 134 Wis. 
24, 114 NW 122; Richards v. Noyes, 
44 Wis. 609; State Bank v. Dutton, 
LL Wisy23:71. 

Ont.—Pirie v. Wyld, 11 Ont. 422; 
County Corp. v. Toronto Gravel Road, 
ete., Co., 3 Ont. 584. 

_ “It is a rule too familiar to require 
citation that an offer to compromise 
a claim or to purchase peace cannot 
be shown to prove admission of lia- 
bility.” Finn v. New England Tel., 
etc., Co., 101 Me. 279, 288, 64 A 490. 

[a] “Offers made during negotia- 
tions, looking toward a compromise, 
and made only for the purpose of 
avoiding litigation, are inadmissible.” 
Donley v. Bailey, 48 Colo. 873, 375, 
110 P 65. 

[b] Purpose of evidence.—A dec- 
laration that evidence tending to 
show that an offer to compromise is 
not offered for that purpose does not 
render it competent. Engel v. Pow- 
ell, 154 Mo. A. 233, 134 SW 74, 

{[c] Offer of judgment. — (1) 
Where by statute an offer of judg- 
ment may be made by a party, it is 
usually provided that the offer if 
not accepted shall not be evidence of 
liability. Spaulding v. Laybourn, 164 
Iowa 277, 145 NW 521; Greve v. 
Wood-Harmon Co., 173 Mass. 45, 52 
NE 1070; Brussel v. Louvre Hotel 
Co:, 88. Mise. 47,5; 150. NYS 4962" A. 
Blanton Grocery Co. v. Taylor, 162 
N. C. 307, 78 SE 276; McKinney v. 
Carson, 35 Utah 180, 99 P 660. (2) 
The same result attends a sugges- 
tion of willingness to make such an 
offer. Kelley v. Combs, 57 SW 476, 
22 KyL 365. (3) And the offer can- 
not even be introduced to contradict 
the party’s present evidence. Wal- 
bridge v. Barrett, 118 Mich. 433, 76 
NW 973. bs 

[d] Condition attached.—(1) A 
proposal to compromise a matter in 
controversy does not cease to be such 
merely because it is coupled with a 
condition which is rejected. It is 
not an admission that anything is 
due, and has no effect on the legal 
rights of the parties. Jackson vy, 
Clopton, 66 Ala. 29. (2) Where a 
seller of seed corn agreed to allow 
a buyer’s claim for damages if he 
would consent to its being carried 
over to the next year’s account, the 
offer was in the nature of a com- 
promise and did not admit a breach 
of implied warranty as to the corn 
of which the buyer’s customers com- 
plained. It was merely an offer, un- 
der certain conditions, to allow the 
claim, providing plaintiff would ac- 
cede to the conditions. Natchez Drug 
Co. v. Ratekin Seed House, 165 Iowa 
641, 146 NW 865. 


fe] Improper conduct of counsel. 
Where a trial court properly ruled 
that evidence of an offer by plaintiff 
to settle was inadmissible and in- 
structed the jury not to consider it, 
but defendant’s counsel persisted to 
the extent that it was fully before 
the jury, a judgment for plaintiff 
was reversed upon that ground, the 
eourt saying: “We dislike to re- 
verse the case on this ground, but 
counsel are required to keep within 
due bounds, and all oral offers of 
settlement and compromise should be 
kept secret just as much as a regu- 
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the purpose of reaching an agreement as to an 
amicable settlement;77 and is applied with equal 
force whether the offer was made by the party 


against whom a claim is asserted 


lar offer in open court, and neither 
party should have any advantage 
thereof or be made to suffer there- 
from.” Spaulding v. Laybourn, 164 
Iowa 277, 287, 145 NW 521. 

{f] Admission as against party 
in default.—Where, in an action 
against three members of a firm, one 
of them failed to answer and became 
a witness in favor of plaintiffs, the 
erroneous admission in evidence of 
an unaccepted offer of compromise, 
as against the other defendants, 
could not be justified on the theory 
that it was competent against the 
defaulting defendant alone. Frank- 
lin v. Hoadley, 115 App. Div. 538, 
101 NYS 374. Admissions of copar- 
ties generally see infra §§ 387-470. 

77. U. S.—West v. Smith, 101, U. 


S. 263, 25 L. ed. 809; New York 
Home Ins. Co. v. Baltimore Ware- 
NOwUse 1 COs 4 934 Un. Sao, 20 . duied. 


SOS. COINS Vs) Uras.,copce. Cli 

Ala.—C. W. Zimmerman Mfg. Co. 
Vv.) Dunn, 163: Ala. (272,,50 -S 906; St. 
Louis, ete., R. Co. v. Cash Grain Co., 
161 Ala. 332, 50 S 81; Southern R. 
Cola Reeder, 152 Ala. 227,44 S699, 
126 AmSR 23; C. W. Zimmerman Mfg. 
Co. v. Dunn, 151 Ala. 435, 44 S 533; 
Feibelman v. Manchester F. Assur. 
Co., 108 Ala. 180, 19 S 540; Collier 
VG Coggins, 103 Ala, 281, 15 § 578; 
Hast Tennessee, etc., R. Co. v. Da- 
vis, 91 Ala. 615, 8 S 349; Jackson v. 
Clopton, 66 Ala. 29 Wood v. Wood, 
3 Ala. 756; Wilson v. Hines, Minor 
255. 

Ark.—American Ins. Co. v. Horn- 
barger, 85 Ark. 337, 108 SW 213. 


Cal.—Duff v. Duff, CAMEO Alem ionio gid 
P 570. 
Colo.—Thomas v. Carey, 26 Colo. 


485, 58 P 1098; Chicago, etc., R. Co. 
Vv. Roberts, 26.4Colos 329% 5%" P 
[rev 10 Colo. A. 87, 49 P 428]; Pat- 
rick v. Crowe, 15 Colo. mie 25. P" 985; 


Rankin v. Underwood, 9 Colo. es 158, 
Ei GE O72) 
Conn.—Cartenovitz v. Conti, 92 


Conn. 546, 103 A ee eer v. Al- 
len, 64 Conn. 350, 30 A 

Ga.—Butts County - + tixon, 135 
Ga. 26, 68 SE 786; Wall v. Moulton, 
125 Ga. 121,53 SE 591; Georgia R., 
etc., Co. v. ‘Wallace, 122 Ga. 547, 50 
SE 478; Kelly v. Strouse, 116 Ga. 872, 
43 SE 280; Thornton v. Travelers? 
TnsiCo:, 116 Ga. 121, 42 SE 287, 94 
AmSR 99; Emery v., Atlanta Real 
Hst. Exch., 88 Ga. 391, 14 SEH 556; 
Keaton v. Mayo, 71 Ga. 649. 

Ida.—Whitney v. Cleveland, 13 Ida. 
558, 91 P 176; Kroetch v. Empire 
Mill Co., 9 Ida. 277, 74 P 868. 

Ill.— Barker ev. Bushnell, Lb= 111, 
220; Graff v. Fox, 204 Tt, VAS 598; 
Alminowicz v. Peo., 117 Ill. A. 415; 
American Ins. Co. v. Walston, 111 Il. 
A. 133; Gehm v. Peo., 87 Ill. A. 158; 
Matthiessen, ete., Zinc Co. v. Ferris, 
72 Tll. A. 684; Grand Prairie Co-op. 
Grain Assoc. v. Riordan, 61 Ill. A. 
457; Harrison v. Trickett, 67 Till. A. 
515. 


Ind.—Dailey v. Coons, 64 Ind. 545; 
Welker v. Appleman, 44 Ind. A. 699, 
90 NE 35; Indianapolis Northern 
Tract. Co. v. Dunn, 37 Ind. A. 248, 
76 NE 269; Halstead v. Coen, 31 Ind. 
A 302;067) NEN4957; “Hood (vw) Tyner, 
38 Ind. A. 51, 28 NE 1038. 

Iowa.—Massena Sav. Bank v. Gar- 
Side, 151 Iowa 168, 130 NW 918; Boy- 
lan v. McMillan, 137 Iowa 142, 114 NW 
6380; Milhollen v. A. Y. McDonald, 
etc., Mfg. Co., 137 Iowa 114, 112 NW 
812; Castner v. Chicago, etc., R. Co., 
126 Towa 581, 102 NW 499; Rudd v. 
Dewey, 121 Iowa 454, 96'NW 973; 
Houdeck v. Merchants’, ete.. Ins. Co., 
102 Iowa 308, 71 NW 354; Kassing v. 


Walter, 65 NW 832; Mundhenk v. 
Central Iowa R? Co., 57 Iowa 718, 11 
NW 656. 


Kan.—Myers v. Goggerty, 10 Kan. 
A. 190, 63 P 296. 
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Ky.—Davis v. Catlettsbury, etce., 
Water Co., 127 SW 479; Illinois Cent. 
RaConve Colly, 86 SW 536, 27 KyL 730. 

La.—Francois v. Maison Blanche 
Realty Co., 134 La. 215, 68 S 880, Ann 
Cas1916B 451; Chaffe v. Mackenzie, 43 
La. Ann. 1062, 10 S 369. 

Me.——Beaudette v. Gagne, 87 Me. 
534, 338 A 23; Webber v. Dunn, 71 Me: 
831; Rowell v. Montville, 4 Me. 270. 

Md.—Acker, etc., Co. v. McGaw, 106 
Md. 536, 68 A 17; Biggs v. Langham- 
mer, 103 Md. 94, 63 A 198; Pentz v. 
Pennsylvania F. Ins. Co., 92 Md. 444, 
48 A 139. 

Mass.—Hutchinson v. Nay, 183 
Mass. 255,. 67 NE 6013 Hiesins’ y. 
Shepard, 182 Mass. 364, 65 NE 805; 
Gay v. Bates, 99 Mass. 263; Harring- 
ton v. Lincoln, 4 Gray 563, 64 AmD 95. 

Mich.—Kimble v. Gillard, 177 Mich. 
250, 1483 NW 79; Musselman Grocer 
Co. v. Casler, 188 Mich. 24, 100 NW 
997; Fox v. Barrett, 117 Mich. 162, 75 
NW 440; Finlay Brewing Co. v. Prost, 
111 Mich. 635, 70 NW 137; Montgom- 
ery v. Allen, 84 Mich. 656, 48 NW 153; 
Campau v. Dubois, 39 Mich. 274. 

Mo.—Ferry v. Taylor, 33 Mo. 323; 
Fink v. Lancashire Ins. Co., 60 Mo. 
A. 673; Gorham v. Auerswald, 59 Mo. 
A. 77; Huetteman vy. Viesselman, 48 
Mo. A. 582. 

Nebr.—Wright v. Morse, 53 Nebr. 3, 
73 NW 211; Hanover F. Ins. Co. v. 
Stoddard, 52 Nebr. 745, 73 NW 291; 
Callen v. Rose, 47 Nebr. 638, 66 NW 
639; Olson v. Peterson, 33 Nebr. 358, 
50 he 156. 

N. H.—Greenfield v. Kennett, 69 N. 
ae 419, 45 A 233; Perkins v. Concord 

Co., 44 N. H. 323; Rideout v. New- 
ve 17 By (eee = Rauf i 

N. J.—Wrese v. Westcott, 30 N. J. 
L. 212; Tennant v. Dudley, 144 N. Y. 
504, 39 NE 644; Smith v. Satterlee, 130 
N. Y¥. 677, 29 NE 225; Shiland v. Loeb, 
58 App. Div. 565, 69 NYS 11; Doyle v. 
Levy, 89 Hun 350, 35 NYS 434; York 
v. Conde, 66 Hun 316, 20 NYS 961; 
Slingerland v. Norton, 58 Hun 578, 
12 NYS 647; Edwards v. Watertown, 
13 NYS 3093 Epes EG Forty-second 
St., etc., R. Co., 40 N. Y. Suner. 8; Don- 
court Vv. Denton, 55 Misc. 594, 105 NYS 
906 [aff 131 App. Div. 905 mem, 115 
NYS 1118 mem]; O’Brien vy. New York 
City RCo; 65 Mise. 228,105 NYS 238; 
Davey v. Lohrmann, 14 NYS 922; 
Gommersall _v. Crew, 10 NYS 231; 
ene v. Thorp, 8 Cow. 201. 

N, C.—Carey v. Carey, 108 N. C. 267, 
12 SE 1038. 

Oy —Anadarko v. Argo, 35 Okl1..115, 
128 P 500. 

Pa.—Kaufman v. Pittsburg, etce., 
KR. Co., 210 Pa, 440, 60 A 2; Fisher v. 
Fidelity Mut. L. Assoc., 188 Pane 
41 A 467; Slocum v. Perkins, 3 Serge. 
& R. 295; Parkinson vy. Parkinson, 61 
Pa. Super. 279; Field v. Schuster, 26 
Pa. Super. 82 : Green v. Bauer, 15 Pa. 
Super. 372. 

R. I.—Wrynn vy. Downey, 27 R. I. 454, 
€3 A 401, 114 AmSR 63, 4 LRANS 615, 
8 AnnCas 912; Daniels v. Woonsocket, 
LS es hs 

S. C.—Norris v. Hartford F. 
Co., 57 S. C. 358, 35 SE 572; Robertson 
v. Blair, 56'S. ron 96, 34 SE 11, 76 Am 
SR 5438; Gibbes v. ‘McCraw, 45S, C. 
184, 22 SH 790; Frick v. Wilson, 36 S. 
(SE 65, 15 SE 338i. 

S.. D.—Re Rae f e McKibben, 11 S. 
D. 270, 76 NW 9 

Tenn, egercdtt - Stewart, 9 Heisk. 


Tex. — Security Mut. Ll. Ins. Co. 
v. Calvert, 101 Tex. 128, 105 SW 320 
[rev (Civ. A.) 100 SW 1033]; Inter- 
national, etc., R. Co. v. Ragsdale, 67 
Tex. 24, 2 SW 515; Texas. Co. v. 
Strange, (Civ. A.) 154 SW 327; St. 
Louis Southwestern R. Co. v. Kern, 
(Civ: A.) 100 SW 971; Wall v. Mel- 
ton; (Civ. SA), “94 Sw’ 358; Houston 
v. Stewart, 40 Tex. Civ. A. 499, 90 
SW 49; San Antonio, etc., 


Ins. 
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who asserts a claim,’ and whether the offer was 


made before or after the commencement of the ac- 
Reasons for the rule, in addition to those 


Stone, (Civ. A.) 60 SW 461; Western 

Union Tel. Co. v. Thomas, T Tex. Civ. 

A. 105, 26 SW 117; Darby v. Roberts, 

3 Tex, \Civ. A, 427, 22 SW 529; Hand 

SS Swann, 1 Tex. Civ. A. 241, ‘21 SW 
9 


Wash.—Larsen v. Sedro-Woolley, 
49 Wash. 134, 94 P 938. 

W. Va.—Wade v. McDougle, 59 W.~ 
Va; 113, 52 SE 1026 

Wis--State Bank v. Dutton, ii 
Wis, 371. 

Wyo.—Kahn v. Traders’ Ins. Co., 4 
Wire 419, 34 P 1059, 62 AmSR 47, 

“Statements, oral or written, made 
in efforts to secure peace or avoid 
litigation, have no place in the trial 
of a case.” In re Graves, 182 Fed. 
443, 448. 

{a] Thus in an action for conver- 
sion an offer by plaintiff tending to 
show that he then considered his 
claim as a mere indebtedness was 
not admissible against him where it. 
was made in negotiations for a com- 
promise. Taylor v. Tigerton- Lumber 
Co., 134 Wis. 24, 114 NW 122. 

{b] Implied concessions made to 
facilitate a settlement are destitute 
of probative quality. Jewett v. Fink, 
47 Wis. 446, 2 NW 1124 (failure to 
mention a particular claim in ne- 
gotiations ostensibly covering all 
claims); Oregon Short Line R. Co. 
v. Blyth, 19 Wyo. 410, 118 P 649, 
119 P 875, AnnCas1913E 288. 

[c] In an action for personal in- 
juries, it was not error to exclude 
the testimony of a physician as to 
information obtained from an exami- 
nation of plaintiff, made under an 
agreement between the parties look- 
ing to a compromise’ settlement. 
Woodward v. Southern R. Co., 88 S. 
Cc. 453, 70 SE 1060. 

[ad] Failure to obiect to state- 
ments contained in offer.—A written 
offer of compromise made by one of 
the defendants and rejected by plain- 
tiff is not rendered admissible against. 
the latter by the fact that he read 
it without specifically objecting to 
matters therein prejudicial to his 
case. Patrick v. Crowe, 15 Colo. 543, 
ng et 

8. S.—Collins v. U. S., 35 Ct. 
ap ks Cc 

Pa ollier v, Coggins, 103 Ala. 
281,15 S 578. ve 

Conn.— Fowles v. Allen, 64 Conn. 
350, 30 A 14 

Ga.—Ivey eh Cowart, 124 Ga. 159, 
52 SE 436, +10 AmSR 160; Georvia R., 
etc., Co. -v. Wallace, 122’ Ga. 547, 50: 
SE 478. 

Ill—Peru v. French, 55 Ill. 317. 

Towa.—Kurtz v. Payne Inv. Co., 156 
Iowa 376, 135 NW_ 1075. 
Jee Vv. Mckee, § Ky. np. 

Mich.—Fox v. Barrett, 117 Mich. 
162, 75 NW 440. 

N. Y.—Tennant v. Dudley, 
Y. 504, 39 NE 644; Schwartzman v. 
sehen 51 Mise. 635 mem, 101 NYS 


Tex.—lowa Mfg. Co. v. Taylor, (Civ. 
ALS TS Wilt: 

Wis.—Taylor v. Tigerton Lumber 
Co., 184 Wis. 24, 114 NW 122. 

79. Finn v. New England Tel., 
etce., Co., 101 Me. 279, 284, 64 A 490: 
Crane v. Ross, 168 Mich. 628, 135 
NW 83; 
235, 145 NW 659. 

“What makes the difference, 
whether a _ defendant, impressed 
with this view of the situation, waits 
until the claim against him is for- 
mally filed, or anticipates what he 
believes to be true, that the claim 
will be filed, and then attempts to 
make overtures of settlement or to 
buy his peace? We are unable to 
discover any good reason why he 
should not do so in the one case as 
well as in the other and be protected 
in so doing. In cases of tort the 


For later cases, developments and changes in the law see cumulative._Annotations, same title, page and note number, 


ee ee ee eS ee, ee 


144 N.. 


Tobin v. Nichols, 156 Wis.. 


vere 
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already stated,®° are found in the fact that an offer 
of compromise, being made tentatively and hypo- 
thetically,** and with a view to avoiding controversy 
and saving the expense of litigation ®? does not, in 
legal contemplation, involve an admission on the 
part of a defendant that he is legally liable, or on 
laintiff that his claim is groundless 
or even doubtful,*? and in the further fact that, 


the part of a 


if the evidence should be received, 


tendency to mislead the jury, who’ might well take 
the offer to indicate what in law it does not indi- 


eate.* 


Amount of liability. An offer of compromise is 
inadmissible not only on the issue of the existence of 
lability, but also on the issue of the amount of 
liability.°° Nevertheless it has been held that, where 
the amount named in an offer to accept a certain 
sum in settlement appears to have been arrived 
at as a fair estimate of value, it is relevant.¢ 

The fact that a party admits that he made an 
offer of compromise does not render such offer ad- 


missible in evidence,’? but it has 


proper rule should be that, when a 
party has reasonable grounds for an- 
ticipating that a demand will be made 
against him for damages, the claim 
may be then said to so far exist as 
to authorize him, without any move 
on the part of the claimant, to seek 
a settlement of it and to be pro- 
tected in so doing by the general 
rules of law applicable to compro- 
mise settlements. That is, an offer 
to purchase peace made either with 
intent to prevent a possible contro- 
versy or to end one that has arisen, 
can not be used. in evidence as_an 
admission of liability.” Finn v. New 
England Tel., etc., Co., supra. 

80. See supra notes 73-75. | 

81. White v. Old Dominion SS. 
'Co., 102°N. Y. 661, 6 NE 289; Secur- 
ity Mut. L. Ins. Co. v. Calvert, 101 
Tex. 128, 105 SW 320 [rev (Civ. A.) 
100 SW 1033]. 

82. U. S—wWest v. Smith, 101 U. 
S. 263, 25 L. ed. 809. 

Ind.—Indianapolis Northern Tract. 


Co. v. Dunn, 37 Ind. A. 248, 76 NE 
269. 

N. Y.—Schiavone v. Callahan, 52 
Misc. 654 mem, 102 NYS 5388. 

Okl.—Anadarko v. Argo, 35 OKI. 
115, 128 P 500. 

Pa.—-Koons v. Swartz, 47 Pa. Su- 


per. 217. 

Porto Rico.—Perez v. Guanica Cen- 
trale, 1.7 Porto Rico 927. 

Tex.—St. Louis Southwestern R. 
Co. v. Kern, (Civ. A.) 100 SW 971. 

83:  U. S.—West v. Smith, 101 U. 
S. 268, 25 li. ed. 809. 

Ala.—Hughes v. Daniel, 187 Ala. 
41; 65 S 518. 

Cal.—Bancroft-Whitney Co. v. Mc- 
Hugh, 166 Cal. 140, 134 PRP 1157; 
Bronge v. Mowat, 29 Cal. A. 388, 155 
P 827. 

ee ore Goat etc., R. Co. v. Pep- 

rd, 169 . 

PT Grate v. Fox, 204 Ill. A. 598. 

Iowa.—Natchez Drug Co. v. Rate- 
kin Seed House, 165 Iowa 641, 146 
NW 865. 

Ky.—Key v. Duffin, 175 Ky. 348, 

4 SW 355. 

Runiometiren v. New England Tel., 
etc., Co., 101 Me. 279, 64 A 490. 
Mo.—Love v. Scott, 179 Mo. A. 351, 
SW 859. 
S Grit sh cuatien v. Casey, 46 Mont. 
367, 379, 128 P 601 [cit Cyc]. 

N. Y.—Roome v. Robinson, 99 App. 
Triv. 143, 90 NYS 1055; O’Brien v. New 
York City R. Co., 55 Misc. 228, 105 
NYS 238; Schiavone v. Callahan, 52 
Mise. 654 mem, 102 NYS 538. 

N. C.—A. Blanton Grocery Co. v. 
Taylor, 162 N. C. 307, 78 SE 276. 
Pa.—-Koons v. Swartz, 47 Pa. Super. 


Pay fe . 
Ss. G—Smith, etc., Mach. Co. v. 

Johnston, 102 S. C. 130, 86 SE 489. 
Tex.—Hamilton v. Hannus, (Civ. 


_A.) 185 SW 938; Tabet Bros. Co. v. 
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admissible.®? 


it would have a 


been held that, 


Higginbotham, (Civ. A.) 170 SW 118. 

Utah.—McKinney y. Carson, 35 
Utah 180, 99 P 660. 

“Courts realize that often a party 
to a controversy, though confident of 
the justice of his position, would ra- 
ther buy peace than engage in litiga- 
tion.’’ Marshall v. Taylor, 168 Mo. A. 
240, 248, 153 SW 527. 

84. Georgia R., etc., Co. v. Wallace, 
122 Ga. 547, 551, 50 SE 478; Edwin S. 
Hartwell Lumber Co. v. Bork, 1388 
Tll. A. 506 

“The rule against allowing evidence 
of compromises is founded upon rec- 
ognition of the fact that such testi- 
mony is inherently harmful, for the 
jury will draw conclusions therefrom 
in spite of anything said by the par- 
ties at the time of discussing the 
compromise, and in spite of anything 
which may be said by the judre in in- 
structing them as to the weight to be 
given such evidence.” Georgia R., 
etc., Co. v. Wallace, supra. 

85. Busch v. South Dakota Cent. 
R.Co., 29'S. D. 44, 1385) NW 757. 

fa] Tllustration.—Where plaintiff 
suing for the value of cattle killed by 
defendant’s railroad train testified 
that the value of the animals was two 
hundred dollars and a question on 
cross-examination whether he had of- 
fered to settle for ninety dollars was 
properly excluded as plaintiff was at- 
tempting to buy his peace by making 
concessions. Busch v.,South Dakota 
Cent. R. Co., 29 S. D, 44,135 NW 757. 

86. Springfield v. Schmook, 68 Mo. 
394; Daniels v. Woonsocket, 11 R. I. 4. 

Independent relevancy of offer gen- 
erally see infra § 348. 

87. Macfarland v. Poulos, 32 App. 
(D. C.) 558; Gehm v. Peo., 87 Ill. A. 
158; Franklin v. Hoadley, 115 App. 
Div. 538, 101 NYS 374. 

88. Story v. Nidiffer, 146 Cal. 549, 
80 P 692. 

89. Engel v. Powell, 154 Mo. A. 
233, 134 SW 74: St. Louis, etc., R. Co. 
v. Knowles, 44 Tex. Civ. A. 172, 99 
SW 867; Neal v. Thornton, 67 Vt. 221, 
31 A 296. 

“Declarations made at the time of 
the offer [by plaintiff], that it was 
not made to show an offer of compro- 
mise, but for the purpose of showing 
that defendant was not acting in good 
faith, did not make it competent evi- 
dence. The purpose for which it was 
offered, did not render that compe- 
tent, which from its nature was for- 
bidden by the law. Offers to compro- 
mise are universally held to be in- 
competent for all purposes.” Engel 
vy. Powell, 154 Mo. A. 233, 238, 134 SW 
7 


4, 

{a]  Illustration.—An offer made 
by a father to compromise a claim 
for personal injuries on behalf of his 
infant child is not admissible to dis- 
credit the testimony of the father as 
to the circumstances attending the 


(oo wat “Os 


where a party-has admitted to a third person that 
he offered his adversary a certain amount as dam- 
ages for the injuries suffered by the latter, this may 
be shown on the question of damages.%% 

Even for the purpose of discrediting a party as 
a witness, evidence of an offer to compromise is not 


Mere willingness to consider an offer of compro- 
mise is, of course, inadmissible,9° and it has also 
been held proper to exclude evidence that an agent 
was authorized to offer a compromise.®! 

Compromise negotiations as moving cause. 
order to exclude an admission under the rule now 
being considered, it is necessary that the moving 
cause of the statement should have been negotia- 
tions looking to a compromise, pending or contem- 
plated when the statement was made.°? 
however, necessary that it should be expressly stated 
that what is said or written is on the faith of the 
compromise negotiations ;* but it is sufficient if this 
fact can be satisfactorily inferred from the circum- 
stances under which the statement was made,” as for 


In 


It is not, 


Eb REARS oh v. Thornton, 67 Vt. 221, 
Steer v. Walls, 4 Ind. A. 


Walker, 161 Ky. 368, 
Watson v. Boswell, 25 Tex. Civ. A. 
879, 61 SW 407. 

91. Warren v. Wright, 5 Ill. A. 429 
{aff 103 Ill. 298]; Pentz v. Pennsyl- 
vania F. Ins. Co., 92 Md. 444, 48 A 
e533 Edwards v. Watertown, 13 NYS 


{a] A resolution of village trus- 
tees appointing a committee to settle 
with a certain person, passed with a 
view to affecting a compromise of his 
claim, cannot be shown in an action 
on his claim, as an admission of lia- 
bility. Warren v. Wright, 5 Ill. A. 
429 [aff 103 Ill. 298]. 

92. Ga.—Teasley v. Bradley, 110 
Ga. 497, 35 SE 782, 78 AmSR 113. 

Ind.—Steeg v. Walls, 4 Ind. A. 18, 30 
NE 312. ; 

Minn.—Person v. Bowe, 79 Minn. 
238, 82 NW 480. 

Mo.—Ferguson v. Davidson, 147 Mo. 
664, 49 SW 859; Mason v. Agricultural 
Ins. Co., 150 Mo. A. 17, 129 SW 472; 
Hunter v. Helsley, 98 Mo. A. 616, 73 
Sw 719. 

Mont.—Hughes v. Rowan, 27 Mont. 
500, 71 P 764. 

Nebr.—Aultman v. Martin, 49 Nebr. 
103, 68 NW 340. 

N. Y.—Townsend v. Merchants’ Ins. 
Co., 836 N. Y. Super. 172, 45 HowPr 
501 [aff 56 N. Y. 655 mem]. 

Or.—Cochran v. Baker, 34 Or. 555, 
62 P 520, 56 P 641. 

R. I.—-Draper v. Horton, 22 R. I. 
592, 48 A 945. 

Tex.—Sanford v. John Finnegan 
Co., (Civ, AD). 169’ SW, 624; Pope vv. 
Sede Realty Co.,- (Civ. A.) 135 SW 

Va.—Chesapeake, etc., R. Co. v. 
Stock, 104 Va. 97, 51 SE 161. 

Wash.—Long v. Pierce County, 22 
Wash. 330, 61 P 142. 

Hng.—Jones v. Foxall, 15 Beav. 
388, 138 EngL&Hgq 140, 51 Reprint 588; 
Hoghton v. Hoghton, 15 Beav. 278, 51 
Reprint 545; Jardine v. Sheridan, 2 C. 
& K. 24, 61 ECL 24; Healey v. That- 
cher, 8 C. & P. 388, 84 ECL 796; Cory 
v. Bretton, 4 C. & P. 462, 19 HCL 603; 
Paddock v. Forrester, 3 M. & G. 903, 
42 BCL 470. 

93. Manistee Nat. Bank v. Seymour, 
64 Mich. 59, 31 NW 59; Campau v. Du- 
bois, 89 Mich. 274; St. Louis South- 
western R. Co. v. Kern, (Tex. Civ. A.) 
100 SW 971; Kahn v. Traders’ Ins. Co., 
4 Wyo. 419, 34 P 1059, 62 AmSR 47. 

{a] In England an express state- 
ment that an offer is by way of com- 
tromise, and confidential or “without 
prejudice,” is required. Wallace v. 
Small, M. & M. 446, 22 ECL 562. 

94. Chicago, etce., R. Co. v. Rob- 
erts, 26 Colo. 329, 57 P 1076; Teasley 
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example the existence of negotiations for a settle- 
ment,?> the pendency of litigation,®°® a distinct de- 
nial of liability,®’ or the fact that the claim is for 
a stipulated amount, so that the entire sum is due, 
The converse of the rule just men- 
tioned is that statements made by reason of their 


if anything.°8 


v. Bradley, 110 Ga. 497, 35 SE 782, 
78 AmSR 113; Beachner v. Jengo, 89 
N.. J. L325, 98 A 304. 

95. Gibbs v. Johnson, 10 F. Cas. 
No. 5,384; Davis v. Catlettsburg, etc., 
Water Co., (Ky.) 127 SW 479; York 
County Corp. v. Toronto Gravel Road, 
ete., Co..°3 Ont. 584. 


mg: Reynolds v. Manning, 15 Md. 
“97. Columbia Planing Mill Co. v. 


American F. Ins. Co., 59 Mo. A. 204. 


98. Scheurle v. Husbands, 65 N. J. 
L. 40, 46 A 759 [aff 65 N. J. L. 681, 
48 A 1118]. 

99. U. S.—Dunlap v. Montana- 


Tonopah Min. Co., 192 Fed. 714 [aff 
196 Fed. 612, 116 CCA 286]. 

Ala.—Lisenby v. Capps, 75 S 332. 

Colo.—Donley v. Bailey, 48 Colo. 
eifay ails Kil ee ey 

Ga.—McBride v. Georgia R., etce., 
Co., 125 Ga. 515, 54 SE 674; Akers 
v. Kirke, 91 Ga. 590, 18 SE 866; Hat- 
cher v. Bowen, 74 Ga. 840; Thomp- 
son. Vv. Hastings; 18 -Ga. (“A.4765,. 90 
SE 729; McIntosh v. Patton, 12 Ga. 
A. 305;.77 ‘SB. 6. 

Ill.— Friedman MV Northwestern 
Terra Cotta Co., 188 Ill. A. 483; Hook 
Vv. .Bunch,, 180 Ills Ac. .395.-Kugel iv. 
Sterling, 164 Ill. A, 371; McKinzie v. 
Stretch, 53 Ill. A. 184. 

Iowa.—Rosenberger v. Maish, 108 
Iowa 47, 78 NW 837. 

Ind.—Habich v. 
Biden Coot 6 Ind. <h93; 9:7 

Kan.—St. Louis, ete, R. 
Stone, 78 Kan. 505, 97 P 471. 

Me.—Finn v. New England Tel., 
etc., Co., 101 Me. 279, 64 A 490. 

Mass.—Snow v. New York, etce., 
R. Co., 185 Mass. 321, 70 NE 205. 

Mich.—Wallace v. Noble, 168 NW 
9842) Taylor ov. Bayz -City MSt. 7 R:, Co,, 
101 Mich. 140, 50 NW 447; Campau v. 
Dubois, 39 Mich. 274. 

Minn.—Stariha_ v. 
Minn. 521, 11 NW 76 

Mo.—Bonslett v. New York Ins. 
Co., 190 SW 870; Maggard v. Stuy- 
vesant Ins!) (Co. <Av) 187 SW "S71; 
Maggard v. Pacific F. Ins. Co., (A.) 
187 SW 569; Love v. Scott, 179 Mo. 
A. 351, 166 SW 859; Leader Realty 
Co. v. Markham, 163 Mo. A. 314, 143 
SW 1104; Mason vy. Agricultural Ins. 
Co., 150 Mo. A. 17, 129 SW 472; Hil- 
burn v. Phoenix Ins. Co., 140 Mo. A. 
355, 124 SW 63; Moseley v. Missouri 
Pac. R. Co., 132 Mo. A. 642, 112 SW 
1010; Wood v. Duffy, 127 Mo. A. 543, 
106 SW 82. 

N. Y.—Butterly v. Deering, 152 
App. Div. 777, 137 NYS 836; Doncourt 
v. Denton, 55 Misc. 594, 105 NYS 906 
[afi 131 .App: Div. 905° smem, =h15 
NYS 1118 mem]; Hurd vy. Pendrigh, 2 
Hill 502; Hyde v. Stone, 7 Wend. 354, 
22 AmD 582, 

N. C.—Tapp v. Dibrell, 134 N. C. 
546, 47 SE 51. 

Okl.—Anadarko v. Argo, 35 Okl, 
115, 128 P 500; Freeman v. Eldridge, 
262 OK) 26015 LO wees 10a 

Tex.—Sanford v. John Finnigan 
Co., (Civ. A.) 169 SW 624; Common- 
wealth Bonding, etc, Co. v. Hen- 
dricks, (Civ. A.) 168 SW 1007; Mis- 
souri, etc., R. Co. v. Sullivan, (Civ 
A.) 157 SW 1938; Upson v. Campbell, 
(Civ. A.) 99 SW 1129; McKnight v. 
Milford Gin Co., (Civ. A.) 99 SW 198; 
St. Louis Southwestern R. Co. v. 
Sh, 33) Dex.) Cive: Ax 520,777 4S Wi 

Va.—Chesapeake, ete, R. Co. v. 
Stock, 104 Va. 97, 51 SE 161; Brown 
v. Shields, 6 Leigh. (33 Va.) 440. 

Wyo.—Kahn v. Traders’ Ins. Co., 
4 Wyo. 419, 34 P 1059, 62 AmSR 47. 

“The admissibility or non-admis- 
sibility of evidence offered to prove 
an alleged compromise depends upon 
the intention of the party seeking 


University Park 
NE 539. 
Co. v. 


Greenwood, 28 
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it. If he intends his offer to be a 
compromise settlement it is inad- 
missible. If he intends it to be an 
admission of liability coupled with 
the endeavor to settle such liability 
then it is admissible to prove such 
liability.” Finn v. New England Tel., 
ete., Co., 101 Me. 279, 286, 64 A 490. 

{a] “Lhe law on this subject has 
often been misconceived; and it is 
time that it should be firmly estab- 
lished. It is never the intendment 
of the law to shut out the truth; but 
to repel any inference which may 
arise from a proposition made, not 
with design to admit the existence 
of a fact, but merely to buy one’s 
peace. If an admission, however, is 
made, because it is a fact, the evi- 
dence to prove it is competent, what- 
ever motive may have prompted the 
declaration. ... The question to be 
considered is, what was the view 
and intention of the party in making 
the admission; whether it was to 
concede a fact hypothetically, in or- 
der to effect a settlement, or to de- 
clare a fact really to exist.” Donley 
v. Bailey, 48 Colo. 373, 376, i10 P 65. 

{b] This rule has been applied 
to: (1) Evidence in an action for 
professional services, that the phy- 
sician stated that the bill would have 
been less had the patient not -testi- 
fied as he did in a case. Freel v. 
Harken, 155 Iowa 146, 135 NW 648. 
(2) A statement made by one of de- 
fendants after plaintiff had been in- 
jured by being struck by an automo- 
bile in which such defendant was 
traveling, that he would settle with 
plaintiff's husband. Langdon v. Ah- 
rends, 166 Iowa 636, 147 NW 940. 
(3) Admissions made to plaintiff’s 
attorney while attempting to collect 
a mortgage, which defendant did not 
dispute. Priebisch_v. Ottenwess, 
176 Mich. 476, 142 NW 762. (4) Evi- 
dence in an action by a broker, that 
defendant stated to another that re- 
gardless of the suit he intended to 
give plaintiff something. Alexander 
v. Smith, 179 Ala. 541, 61 S 68. (5) 
Evidence in an action against a firm, 
that one of the alleged partners who 
was served with summons stated that 
he wanted to settle the claim, but that 
he would be. liable on certain gar- 
nishments if he did so. Tapp v. Di- 
brell, 134 N. C. 546, 47 SE 51. 

{c] “Independent statements of 
fact by a party, even though made 
while the parties are trying to settle, 
are not necessarily inadmissible.’’ 
rt ghee v. Long, 5 Ga. A. 551, 63 SE 


0. 

[ad] Statement as to amount of 
claim.— A letter from _ plaintiff’s 
attorneys to a railroad company’s 
agent, stating that they thereby made 
a claim and gave the company an 
opportunity to settle the same with- 
out a suit, and further reciting that 
plaintiff alleges his damages to be 
the sum of $500, which is offered as 
a compromise, was not a technical 
offer of compromise so as to exclude 
it from evidence, there being no of- 
fer to reduce the claim. Missouri, 
etc.," R. Co, v. ‘Sullivan, (Tex: Civ. 
A.) 157 SW 1938. 

[e] Resolution of corporation.— 
In an action by an officer of a cor- 
poration for compensation for extra 
Services, a corporate resolution ad- 
mitting the rendition of the services 
and instructing payment of one thou- 
sand dollars in compromise of the 
claim is admissible as an admission. 
MES Me RU Min. 

o., ed. aff 196 Fed. 612, 
“Ac Ean : 

- McBride v. Georgia R., etc, 
Co., 125 Ga. 515, 54 SH 674; Teasley 
v. Bradley, 110 Ga.' 497, 35 SE 783, 
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supposed truth and without special reference to a 
compromise are competent, and not to be excluded 
merely because the party subsequently asserts that 
he intended to effect a compromise. 
ment may be regarded as a competent admission 
when made before a controversy arose,” or as an in- 


So a state- 


78 AmSR 113; Akers v. Kirke, 91 Ga. 
590, 18 SE 366; Cooper v. Jones, 79 
Ga. 379, 4 SE 916; Hatcher v. Bowen, 
74 Ga. 840; Snow v. New York, etc., 
R. Co., 185 Mass.: 321, 70. NE ;205; 
Tapp v. Dibrell, 134 N. C. 546, 47 
SE 51; Kaufman y. Pittsburg, etc., 
R. Co., 210 Pa. 440, 60 A 2. 

“Where a party makes admissions 
without regard to a compromise, and 
when it does not appear that any 
compromise or proposition to com- 
promise is in view, the fact that she 
may afterwards propose that the 
parties compromise will not have a 
retroactive effect so as to prevent 
her independent admissions from be- 
ing proved against her.’”’? McBride v. 
Georgia R., etc., Co., 125 Ga. 515, 54 
SE 674. 

[a] As affecting the weight of a 
letter as an admission the writer may 
be permitted to testify that he wrote 
it with the uncommunicated inten- 
tion of securing a settlement and 
not as a true statement. Castner v. 
Chicago, etc., R. Co., 126 Iowa 581, 
102 NW 499. = 
nk Ala.—Farabee v. Wade, 76 S 

Ind.—Cates v. Kellogg, 9 Ind. 506. 

Me.—Finn v. New England Tel., 
etc., Co., 101 Me. 279, 64 A 490. 

Mo.—January v. Harrison, 199 SW 
935; Ghio v. Schaper Bros. Mercan-. 
tiie Co., 180 Mo. A. 686, 163 SW 551; 
Newberry v. Missouri Granite, etc., 
Co., 180 Mo. A. 672, 163 SW 570; Paris 
us Waddell, 139 Mo. A. 288, 123 SW 


N. J.—Richardson v. International 
porore Go5 e630 N. i. la, (248, 


N. Y.—Doncourt v. Denton, 55 Mise. 
594, 105 NYS 906 [aff 131 App. Div. 
905 mem, 215 NYS 1118 memy. 

Pa.—Kaufman v. Pittsburg, 
i. iCo., 2110) Pa 44060 Avot 

S. C.—Floyd v. Montgomery Lum- 
ber Co., 98 SE 139. 

Tex.—Missouri, ete., R. Co. v. Sul- 
livan, (Civ. A.) 157 SW 198, 196 [cit 


etc., 


Cyc]; Upson v. Campbell, (Civ. A.) 
99 SW 1129. 
[a] An offer to sell (1) land at a 


specified price to a railroad company 
which afterward institutes proceed- 
ings to condemn the property has 
been held admissible, on behalf of 
the company, on the issue of dam- 
ages. Kaufman v. Pittsburg, ete., R. 
Co., 210 Pa. 440, 444, 60 A 2 (‘In a 
case such as the present the right of 
the owner to sue for damages ac- 
erues when the railroad is located: 
Davis v. Titusville, ete., R. Co., 114 
Pa. 308, 6 A 736. And it is not until 
that point is reached, that any foun- 
dation exists upon which to base a 
disputed claim. Until that time all 
negotiations looking toward acquir- 
ing the property are upon the basis 
of purchase and sale, and nothing 
more. The attitude of the parties 
in no way differs from that of in- 
dividuals dealing with each other. 
The mere fact that the railroad may 
subsequently exercise its power of 
eminent domain is of no consequence. 
Such power may never be used. Un- 
til the location is-made, there is no 
appropriation, and until there is, 
there can be no disputed right to 
compromise”). (2) But there is also 
authority for the contrary view. In- 
dianapolis Northern Tract. Co. v. 
Dunn, 87 Ind. A. 248, 76 NE 269, 271 
(“A failure to agree with the land- 
owner. as to the compensation for 
the land sought to be appropriated 
was a condition precedent to any 
standing in court by the petitioner. 
As it was-a fact essential to the. pe- 
tition to condemn, it was necessary 
to show that there had been a fail- 


For later cases, developments and changes in the law see cumulative 


Annotations, same title, page and note number. 
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ducement to consent to open negotiations for com- 
promise,* or after an attempt to effect a compromise 
has been abandoned;* when made by a person not 
seeking a compromise® of the matter before the 
court in the action,® or by a person who cannot settle | 
the dispute;? when made while the declarant was 
discussing the liability of another;® or when the 
statement was made in connection with an attempt 


to compromise another claim not 


action in which such statement is offered.® 
When claim not denied. The rule of exclusion 
does not apply where compromise negotiations pro- 


ure to agree. But we fail to see any 
reason for any distinction between 
an offer made by the landowner in the 
effort to agree, and an offer made be- 
fore suit for the purpose of compro- 
mising a claim, in so far as the offer 
was to be considered an admission 
by the landowner. And that was the 
purpose for which it was here sought 
to be used. The same reasoning 
that excludes an offer to compromise 
as an admission will exclude an offer 
made by the landowner for the pur- 
pose of agreeing upon the compensa- 
tion to be paid. An offer made to 
avoid controversy and to save the ex- 
pense of vexatious litigation cannot 
properly be called an admission’’). 

[b] A potential controversy may, 
however, Suffice to exclude an Offer. 
“That is, an offer to purchase peace 
made either with intent to prevent 
a possible controversy or to end one 
that has arisen, can, not be used in 
evidence aS an admission of liabil- 
ity.” Finn v. New England Tel., etc., 
Co., 101 Me. 279, 283, 284, 64 A 490 
(an action by a servant against a 
master for damages for personal in- 
juries. “It is a rule too familiar to 
require citation that an offer to com- 
promise a claim or to purchase peace 
cannot be shown to prove admission 
of liability. The plaintiff contended 
that the defendant’s offer does not 
fall within this rule because there 
was no evidence that any claim had 
been made or filed by him, and that 
until a claim is made or an actual 
controversy arises the rule does not 
apply. But the rule is not so limited, 
and the alleged limitation is not sus- 
tained, either by reason or author- 
Atye)e 

8. U. S._v. Three Hundred and 
Ninety-Six Barrels Distilled Spirits, 
28 HK. Cas.. No. 16,503; “Ewing ©v« 
Hatcher, 175 Iowa 443, 154 NW 869; 
Upson v. Campbell, (Tex. Civ. A.) 99 
Sw 1129. 


4 Broschart v. Tuttle, 59 Conn. 
2 As 92155 11 RAG 333 
5. Ala.—LDLisenby v. Capps, 75 S 


332; Alexander v. Smith, 180 Ala. 
541, 547, 61 S 68 [cit Cyc]. 

Cal.—Smith v. Whittier,. 95 Cal. 
249, 30 By 529; 

Colo.—Miller v. Kinsel, 20 Colo. 
A. 346, 78 P 1075. 

Ga.—Akers v. Kirke, 91 Ga. 590, 18 
SE 366; McIntosh v. Patton, 12 Ga. 
PAS Oo pent (ia Er 6) 

Ind.—Kintz v. R. J. Menz Lumber 
Co., 47 Ind. A. 475, 94 NE 802. 

Mass.—Lee v. Prudential L. Ins. 
Co., 206 Mass. 440, 92 NE 709. 

Mich.—Priebisch v. Ottenwess, 176 
Mich. 476, 142 NW _ 762. 

Mo.—Leader Realty Co. v. Mark- 
ham, 163 Mo. A. 314, 143 SW 1104; 
Hilburn v. Phcenix Ins. Co., 140 Mo. 
A. 355, 124 SW 63; Paris v. Waddell, 
139 Mo. A. 288, 123 SW 79. __. 

Tex.—Commonwealth Bonding, etc., 
Co. v. Hendricks, (Civ. A.) 168 SW 
1007. 

Wash.—Eckhart v. Peterson, 94 
Wash. 379, 162 P 551. 

W. Va.—Parkersburg, ete, Sand 
Co. v. Smith, 76 W. Va. 246, 85 SH 
516, AnnCasi1918H 449. 

“Where a party makes admissions 
without regard to a compromise, and 
when it does not appear that any 
compromise or vroposition to compro- 
mise is in view, the fact that she 
may afterwards propose that the par- 
ties compromise will not have a re- 


EVIDENCE 


amount claimed 


included in the 


troactive effect so as to prevent her 
independent admissions from being 


proved.” McBride -v. Georgia R., 
ete Co., 125 Ga. 515, 517, 54 SH 
[a] This rule- has been applied 


to: (1) A statement of one defend- 
ant talking to another. Smith v. 
Whittier, 95nCalii279" 305P 529, . (2) 
An offer in an insurance case to abide 
by the result of a post-mortem ex- 
amination. Lee v. Prudential L. Ins. 
Co., 206 Mass. 440, 448, 92 NE 709 
(“A promise to abandon a defense if 
the plaintiff will allow the produc- 
tion of competent and material evi- 
dence which is in her control, if that 
evidence shall be in her favor, can- 
not be styled an offer of compro- 
mise, when there is no proposition 
that she herself be bound by the evi- 


dence’’). 
6. McCrum vy. McCrum, 36 Ind. 
50 Ill. 169; 


A. 636, 76 NE 415. 

7. Ashlock v. Linder, 
Moore v. H. Gaus, etc., Mfg. Co., 113 
Mo. 98, 20 SW 975; Kansas City, etc., 
R. Co., v. Farrell, 76 Mo. 183; Dan- 
iel v. Wilkerson, 35 N. C. 329. 

8. Freeman v. Bigham, 65 Ga. 580. 

9. Ghio v. Schaper Bros. Mercan- 
tile Co., 180 Mo. A. 686, 163 SW 551; 
Newberry v. Missouri Granite, etc., 
Co., 180 Mo. A. 672, 163 SW 570. 


10. U. S—Kawin v. American Col- 
ortype Co., 243 Fed. 317, 156 CCA 97; 


In re Breon Lumber Co., 181 Fed. 
9095" 910s eit-Cyiel: 

Ala.—Hughes v. Daniel, 187 Ala. 
41, 65 S 518. 

Colo.—Kutcher v. Love, 19 Colo. 


542, 36 P 152. t 

Ga.—Austin v. Long, 5 Ga. A. 551, 
63 SE 640. 

Tll.—Milhim v. Hawkeye Ins. Co., 
171 Ill. A. 262. 

Kan.—St. Louis, ete, R. Co. v. 
Stone, 78 Kan. 505, 97 P 471. 

N. H.—Altman v. Boston, ete, R. 
Cor, To ON. E5738, (182A. 616. 

N. Y.—Armour v. Gaffey, 30 App. 
Div. 121, 51 NYS 846 [aff 165 N. Y. 
630 mem, 59 NE 1118 mem]; ae 
Elwee Mfg. Co. v. Trowbridge, 
Hun 28, 22 NYS 674 [aff 142 N. Y 
679 mem, 37 NE 825 mem]. 

Okl.—Freeman v. Eldridge, 26 Okl. 
GOL SOME a0 S73 

Utah.—Holt v. Great Eastern Cas- 
ualty Co., 173 P 1168. 

W. Va.—Lovett v. West Virginia 
Cent. Gas Co., 73 W. Va. 40, 79 SE 
1007. : 

[a] “A request for delay in or- 
der that the matter might be ad- 
justed” is admissible. Freeman v. 
Hldridge, 26 Okl. 601, 605, 110 -P 
1057. 

{b] Defendant’s voluntary offer 
to pay plaintiff’s claim in full is com- 
petent as an admission of liability. 
Altman v. Boston, ete., R. Co., 75 N. 
Hi. 573; 78 A616. 

{[c] A voluntary offer to pay in 
full the amount of plaintiff’s claim 
is competent as an admission of lia- 


bility. Altman v. Boston, etc, R. 
Coma ING F538, 18:24 6 ioe 

11. U. S—McArthur v. Norfolk 
Citizens’ Bank, 223 Fed. 1004, 139 
CCA 380; In re Breon Lumber Co., 
181 Fed. 909. 

Ga.—Teasley v. Bradley, 120 Ga. 


373, 47 SE 925; Wilson v. Wilder, (A.) 
97 SE 447; Austin v. Long, 5 Ga. A. 


551, 63 SE 640. 
Iowa.—Ewing v. Hatcher, 175 
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ceed upon the tacit assumption that the entire 


is actually due,!° or where there 


is no denial, express or implied, of liability and the 
only questions discussed are the amount to be 
paid,*? the terms?? or method+** of payment, or 
whether the declarant shall be given some inciden- 
tal advantage in consideration of payment.14 
also a promise to do the fair thing,!® or to settle,1® 
or a suggestion of submitting the matter to arbi- 
tration,*” is a competent fact, failure to deny lia- 
bility being the significant circumstance.1® 
where an offer to arbitrate relates to the auestion of 


So 


But 


Iowa 448, 154 NW 869; Blizzard v. 
Grower’s Canning Co., 148 NW 973; 
Milhollen v. A. . McDonald, etce., 
Mfg. Co., 137 Iowa 114, 112 NW 812. 

Me.—Finn v. New England Tel., 
ete., Co., 101 Me. 279, 64 A 490. 

Mo.—Lehmann v. Hartford F. Ins. 
Co., 183 Mo. A. 696, 167 SW 1047. 

N. H—Altman v. Boston, etc., R. 
Co., 75 N. H. 573, 78 A 616; Perkins 
Vv. Concord Rr Coue44eiNe He 2e8: 

N. Y.—Brice v. Bauer, 108 N. Y. 
428, 15 NE 695, 2 AmSR 454; Hop- 
kins v. Rodgers, 91 NYS 749. 

Tex.—Pope v. Ansley Realty Co., 
(Civ. A.) 1385 SW 1103; Rotan Grocery 
Conia Martin, s(Civa An) ode ovat 06s 

Va.—Chesapeake, ete., R. Co. v. 
Stock, 104 Va. 97, 51 SE 161. 

/: Wyo.—Kahn_ vv.” Traders’ Ins. Co.; 
4 Wyo. 419, 34 P 1059, 62 AmSR 47. 

“There is a distinction between an 
offer or proposition to compromise a 
doubtful or disputed claim, and an 
offer to settle upon certain terms a 
claim that is unquestioned. An ad- 
mission made in an offer of the lat- 
ter character will be admissible.” 
Teasley v. Bradley, 110 Ga. 497, 507, 
35 SE 782, 78 AmSR 113 [quot Aus- 
ms Vv. Lape, 5 Ga. Al 551, 553, 63 SH 
6 


ile 

“Tf the evidence amounts to an ad- 
mission of liability, this evidence is 
not rendered inadmissible because the 
party admitting liability offers to 
settle or compromise the claim by 


payment of a less sum.” Teasley v. 
epee: 120 Gass ol 33s 4 ee SB) 
12. U. S.—MecNiel v. Holbrook, 12 


Pet. 84, 9 L. ed. 1009. 

Ga.—Teasley v. Bradley, 120 Ga. 
373, 47 SH 925; Teasley v. Bradley, 
110 Ga. 497, 35 SE 782, 78 AmSR 113. 


Ind.—Hood v. Tyner, 3 Ind, A. 51, 
28 NE 1033. 

Mass.—Snow v. Batchelder, 8 Cush. 
513. 


Mich.—Priebisch v. Ottenwess, 176 
Mich. 476, 142 NW 762. 

Minn.—Person v. Bowe, 79 Minn. 
238, 82 NW 480. 

Miss.—Grubbs v. Nye, 21 Miss. 443. 

Mo.—Ferguson v. Davidson, 147 Mo. 
664, 49 SW 859; Ferry v. Taylor, 33 
Mo. 323 

Nev.— Quinn v. White, 26 Nev. 42, 
62 P 995, 64 P 818. 

N. H.—Field v. Tenney, 47 N. H. 
513. 


Nios Bartlett py. wlanbox,; 1 Abb: 
Dec. 120, 1 Keyes 495; Jones v. Sparks, 
2 NYSt 139. 

Pa.—Swan v., Scott, 11 Sere. & R. 


5b. 

Ro Dra perl vVerloOrvonteee es 
592, 48 A 945. 

Vt.—Clapp v. Foster, 34 Vt. 580. 

13. Hood v. Tyner, 3 Ind. A. 51, 28 
NE 1033; Kahn v. Traders’ Ins. Co., 4 
Wyo. 419, 34 P 1059, 62 AmSR 47. 

14. Wallace v. Hussey, 63 Pa. 24. 

15. Alexander v. Smith, 180 Ala. 
541, 547, 61 S 68 [cit Cyc]; Bassett v. 
Shares, 63 Conn. 39, 27 A 421; Lang- 
don v. Ahrends, 166 Iowa 6386, 147 NW 


940. 

16. Langdon v. Ahrends, 166 Iowa 
636, 638, 147 NW 940 (‘‘settle this 
with you’’). 

17. Plummer v. Currier, 52 N. H. 
287; Thompson v. Austen, 2 D. & R. 


(358, 16 BCL 94. 


18. Fielder v.:Davison, 139 Ga. 509, 
516, 77 SE 618 [quot Cyc]; Plummer 
v. Currier. 52 N. H. 287, 


314 [22C.J.] 


liability itself it is not competent as an admission,1? 
and consent to the appointment of a referee or audi- 
tor involves no such admission of liability as to 
A request for settlement, 
made before the other party had denied liability 
or there had been a disagreement as to the amount, 


have evidentiary value.?° 


has been held admissible.?+ 
[§ 348] 


19. Mundhenk v. Central Iowa R. 
Co., 57 Iowa 718, 11 NW 656. 

20. Hughes v. Christy, 26 Tex. 230. 

BAweelexas, (6lC. eit, COn Ve Spann, 
(Tex. Civ. A.) 173 SW 600. 

22. Independently relevant state- 
ments generally see supra §§ 262-317. 

23. Ala.—Shows v. Steiner, 175 
Ala. 363).57.S 700. 

Ga.—MclIntosh v. Patton, 12 Ga. A. 
305, 77 SE 6; Austin v. Long, 5 Ga. 
ee 551, 63 SE 640, 

Ida. *_whitney v. Cleveland, 13 Ida. 
558, 91 P 176. 

Ind.—McCrum v. McCrum, 36 Ind. 
A. 636, 76 NE 415. 

Iowa.—Blizzard v. Growers’ Can- 
ning Co., 148 NW 973. 

Kan.—St. Louis, ete, ‘R. Co. v. 
Stone, 78 Kan. 505, 97 P 471. 

Mich.—Priebisch v. Ottenwess, 176 
Mich. 476, 142 NW 762. 

N. Y.—Doncourt v. Denton, 55 Misc. 
594, 105 NYS 906 [aff 131 App. Div. 
905 mem, 115 NYS 1118 mem]; Hop- 
kins v. Rodgers, 91 NYS 749. See also 
Dalziel v. Press Pub. Co., 52 Misc. 207, 
102 NYS 909 (offer to retract libel- 
ous statements admissible on ques- 
tion of exemplary damages). 


Civ. A. 262 

{a] Thus an offer of compromise is 
admissible: (1) Where it tends to 
show the existence of the relation of 
principal and agent. Lynde v. 
Browning, 2 Tenn. Civ. A. 262. (2) To 
make intelligible a reply thereto, 
where such reply contains a relevant 
statement of fact. Lucas v. Parsons, 
27 Ga. 593. (3) In an action against 
a carrier for coal delivered to it for 
shipment, but appropriated by it, evi- 
dence was properly admitted, as 
against an objection that it merely 
tended to show an offer to compro- 
mise, that a bill having been present- 
ed for the coal, the carrier’s fuel 
agent called and said that he had 
come to have a talk about the coal 
bill that the carrier owed, since it 
tended to show the use of the coal 
by the carrier. St. Louis, etc., R. Co. 
v. Stone, 78 Kan. 505, 97 P 471. (4) 
So also an offer on defendant’s part 
to compromise a claim a Jainst him 
for goods sold and delivered involves 
an admission of the delivery of the 
goods and of their value, up to the 
amount of the offer. Hopkins v. Rod- 
gers, 91 NYS 749. 

{[b] In a suit on a guaranty, a let- 
ter, written by the guarantor to se- 
cure a settlement without suit, was 
admissible to disprove his plea of non 
est factum, although not to show lia- 
bility. Shows v. Steiner, 175 Ala. 363, 
373, 57 S 700 (“The defendant utterly 

failed to prove his special plea of 
non est factum. His own testimony, 
as well as the other evidence, showed 
that he did execute the contract sued 
upon. The letter written by him was 
properly admitted in evidence to dis- 
prove this plea. While it is a letter 
touching a settlement of the matter in 
dispute, and shows that it was written 
to avoid a suit, and was therefore not 
admissible to show liability under it, 
yet it was admissible to show that he 
did execute the contract’). 

{c] Issue of fraudulent settlement. 
—An offer to settle for a larger sum 
than that for which an alleged fraud- 
ulent settlement was made is com- 
petent as tending to prove the aver- 
ment of fraud, but not to establish 
the liability of the party making the 
offer. Loveman v. Birmingham R., 
ete.. Co., 149 Ala. 515, 43 S 411. 

24, Jones v. Foxall, 15 Beav. 388, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


b. Independent Relevancy of Offer.2? 
An offer of compromise may be admissible as rele- 


EVIDENCE 


of the suit.?8 
[§ 349] ¢. 


vant circumstantial evidence to prove a fact other 
than that of liability,?* such as due diligence,?* 
waiver,?° good faith in asserting a claim,” reliance 
-upon an alleged promise,** or interest in the event. 


Statement of Independent Facts. 
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Statements of facts independent of the concession 


13 EngL&Hq 140, 51 Reprint 588. 

25. Unthank v. Travelers’ Ins. Co., 
28 F. Cas. No. 16,795, 4 Biss. 357; Pa- 
cific Mut. L. Ins. Co. v. Van Fleet, 47 
Colo. 401, 107-P 1087; Gould v. Dwell- 
ing-House Ins. Co., 1384 Pa. 570, 19 A 
793/19 "Ams RATLie 

[a] Offer after action commenced. 
—In an action on a fire insurance pol- 
icy, evidence that after the com- 
mencement of the action, an adjuster 
of the insurer offered to pay insured 
a specified sum in full on account of 
the policy, which offer was declined, 
was inadmissible because the offer 
was a proposition for a compromise, 
and its admissibility could not be 
sustained on the theory that it 
showed a waiver of a failure to fur- 
nish proofs of loss and to submit the 
controversy to arbitration. Continen- 
tal Ins. Co. v. Cummings, (Tex. Civ. 
A.) 95 SW 48. 

26. Colo.—Cross v. Kistler, 14 Colo. 
571, 23 P 903 
Wise _—Anderson v. Robinson, 73 Ga. 
Per er v. Sterling, 164 Ill. A. 
Iowa.—Milhollen v. A. Y. McDonald 
Mfg. Co., 137 Iowa 114, 112 NW 812; 
Bayliss v. Murray, 69 Iowa 290, 28 
NW 604, 

Mich.—Passmore v. Passmore, 60 
Mich. 463, 27 NW 601. 

Mont.—Swenson v. Kleinschmidt, 
10 Mont. 473, 26 P 198. 
eis C.—Sutton v. Robeson, 31 N. C. 

Utah.—Holt v. Great Eastern Cas- 
ualty Co., 173 P 1168. 

Vt.— Whitney Wagon Works v. 
Moore, 61 Vt. 230, 17 A 1007. 

W. Va.—Parkersburg, etc., Sand Co. 
v. Smith, 76 W. Va. 246, 85 SH 516, 
AnnCasl1918BH 449. 

Can.—Citizens’ Light, etce., 
St. Louis, 34 Can. S. C. 495. 

Ont.—Clark v. Grand Trunk R. Co., 
29a, Ow Brabo G3 

fa] A claim of damage for the 
purpose of obtaining payment there- 
of is not an offer of compromise and 
is competent against the party mak- 
ing the same for the purpose of show- 
ing that subsequent claims by him 
are fictitious or exaggerated. Kugel 
y. Sterling, 164 Ill. A. 371 

27. yi v. Kistler, 14 Colo. 671, 
23 P 90 

28. Watson v. Reed, 129 Ala. 388, 
29 S 8387; Butler Ballast Co. v. Ho- 
shaw, 94 Ill. A. 68; Matthiessen, etc., 
Zine Co. v. Ferris, 72 Ill. A. 684. 

29. U. S.—Montana .Tonopah Min. 
Co. v. Dunlap, 196 Fed. 612, 116 CCA 
286 [aff 192: Fed. 714]; U. S. v. Three 
Hundred and Ninety-Six Barrels Dis- 
tilled Spirits, 28 F. Cas. No. 16,502. 

Ala.—Matthews v. Farrell, 140 Ala. 
et 37 S 325; Gibbs v. Wright, 14 Ala. 


"Cal —Rose v. Rose, 112 Cal. 341, 44 
P 65 

Ohio —Pacific Mut. os) Ins..Cor av. 
Van Fleet, 47 Colo. 401, 107 P 1087; 
Kutcher v. Love, 19 Colo. 542, 36 P 
152; Patrick v. Crowe, 15 Colo. 543, 
25 P9985. 

Conn.—Rieccio v. Montano, 105 A 
625; Broschart v. Tuttle, 59 Conn. 1, 
21 A 925,11 LRA 338; Fuller v. Hamp- 
ton, 5 Conn. 416. 

Del.—Hudson vy. Williams, 22 Del. 
550, 72 A 985. 

Ga.—Columbus vy. Howard, 6 Ga. 
213; Austin v. Long, 5 Ga. A. 551, 63 
SE 640. 

Ida.—Whitney v. Cleveland, 13 Ida. 
558, 91 P 176. 

Ill.—Sipes v. Barlow, 197 Ill. A. 


Coma. 


Alminowicz v. Peo., 
Thom v. Hess, 51 Ill. A. 274. 

Ind. — Louisville, etcs! «Rae Cones 
Wright, 115 Ind. 378, 16 NE 145, 17 
NE 584, 7 
Young, 115 Ind. 174, 16 NE 142; Cates 
v. Kellogg, 9 Ind. 506. 

Iowa.—Ewing v. Hatcher, 175 Iowa 4 
443, 154 NW 869; Langdon vy. Ahrends, z 
166 Iowa 636, 147 NW 940; Wachal v. 
Davis, 164 Iowa 360, 145 NW 865; Freel 
Vv. Harken, 
648; Kennell v. Boyer, 144 Iowa 303, 
122 NW 941, 24 LRANS 488, AnnCas 
1912A 1127. 

Kan.—-Central Branch Union Pac. 
R. Co. v. Butman, 22 Kan. 639. 
<y.—Illinois Cent. R. Co. v. Nel- 
son, 127 SW 520; List v. List, 82 SW 
446, 26 KyL 691; 
Co. v. Manion, 113 Ky. 7, 67 SW 40, 23 
KyL 2267; Church v. Steele, 1 A. K. 
Marsh. 328. 

La.—Chaffe v. Mackenzie, 
Ann. 1062, 10 S 369; Pike v. Doyle, 
19 La. Ann. 362. 

Me.—Cole v. Cole, 33 Me. 542. 
» Md.—Kalus v. Bass, 122 Md. 467, 
475, 89 A 731, AnnCas1916A 985 [quot : 
Cyc]; « 
Co., 108 Md. 200, 69 A 708. 

Mass.—Durgin v. Somers, 117 Mass. 

55; Akers v. Demond, 103 Mass. 518; 

Harrington v. Lincoln, 
64 AmD 95; Dickinson v. Dickinson, 
Metc. 471. 
Mich.—Wallace v. Noble, 168 NW 


Mich. 476, 142 NW 762 
Bank v. Seymour, 64 Mich. 59, 31 NW 


Miss.—MeNeer v. 
Miss. 611, 74 S 577, AnnCas1918B 436. 
Mo.—Newberry v. Missouri Gran- 


SW _ 570; Paris v. Waddell, 

~ 288, 1238: 'S We 79. 
Mont.—-Lenahan v. Casey, 46 Mont. 

Us 128 P 601. 


Co. v. Murphy, 78 N. H. 398, 101 A 
357; Jenness v. Jones, 68 N. 


H. 333; 


Hess v. 
NYS 126; 


307, ra SE 230. 
N. 


Tex.—International, ete., 
Ragsdale, 67 Tex. 24, 2 SW 515; San- 
ford v. John Finnigan Co., (Civ. A.) 
169 SW 624. 

Vt.—Chickering v. 
a Ba A 144; Stanford v. Bates, 22 


Va.—Kain v. Angle, 111 Va. 415, 69 
SE 355; 
siege: 104 Va. 97; 5d “SE 16n, 


cone Gas Co., 73 W. 
Eng.—Waldridge v. Kennison, 1 
Esp. 148. 

“When any fact stated in an offer 
of compromise can be separated from 
the offer and still convey the idea 


involved in an offer of compromise are competent 
as admissions,2® since they are supposed to have 


7 
; 
239; Hook v. Bunch, 180 Ill. A. 39; 
Kuhn v. Williams, 124 Dl. A. 390; 


117 Til, A. 415; 


a 
AmSR 432; Binford v. . 


155 Iowa 146, 135 NW 


Illinois Cent. R. 


= sa oe a ee ee 


43 La. 


Stewart v. American Bridge 
¢ 
4 Gray 563, } 
‘ 


Priebisch v. Ottenwess, 176 


; Manistee Nat. 
12 Mich, 
Norfleet, 113 


Hickey v. Hinsdale, 


etc., Co., 180 Mo. A. 672, 163 


139 Mo. 


H.—White Mountain Freezer 
H. 475, 


44 A 607; Downer v. Button. 26 N. 

H.. 338% Hamblett. v. Hamblett, 6 N. 
Sanborn v. Neilson, 4 N. H. , 

N. Y.—Manhattan Top, etc., Co. v. 
White Co., 78 Misc. 401, 138 NYS 314; ‘ 
Van Auken, 11 Misc. 422, 33 ' 


Mount v. Bogert, Anth. 


1a 259; Marvin v. Richmond, 3 


Den. 58. 


. C.—Baynes-v. Harris, 160 N. C. 
D.—Grabau v. Nurnberg, 166 NW 


508, 510 [cit Cye]. 
Pa.—Sailor v. Hertzogg, 2 Pa. 182; 


Emery v. Cooper, 19 Pa. Dist. 509. 
S. C—Tenhet v. Atlantic Coast 
Line R. Co., 82 S. GC. 465, 64 SH 232. 


Re Cow v: 
Brooks, 61 Vt. 


Chesapeake, etce., R. Co. Vv. 


Va.—Lovett v. West Virginia ; 
Va. 40, 79 SH ; 


=_ Se. 


| 
i] 
i 
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been made because of belief in their truth.%° 
rule applies, although such statements directly re- 
late to a compromise offer,®4 or were made pending 
compromise negotiations,®* or at an interview dur- 
ing which the terms of a compromise were dis- 
cussed,** or probably would not have been made 


at all except upon the assumption 


in the writer’s mind, it is admissible 
in evidence.” Sanford y. Finnegan, 
(Tex. Civ. A.) 169 SW 624, 626. 
Plaintiff was not, in an effort to 
buy peace, admitting something then 
in issue. The admission he made 
was not induced by the effort to com- 
promise, since it was wholly unnec- 
essary to any settlement of the liti- 
gation then pending. It was stated 
as a fact, and not merely hypotheti- 


cally.” Lovett v. West Virginia Cent. 
SHE Comers We | Van 1405045,5279% SE 


{a] Tllustration.—In an action on 
‘an insurance policy, evidence tend- 
ing to show an offer of compromise 
by the company was properly admit- 
ted, where it bore directly on the 
company’s knowledge of an alleged 
false warranty in the insured’s appli- 
cation and was responsive to other 
issues. Pacific Mut. L. Ins. Co. v. 
Van Fleet, 47 Colo. 401, 107 P 1087. 

[b] A stipulation for delay in the 
appointment of a receiver in partner- 
ship dissolution proceedings has been 
held admissible to prove the existence 
of the partnership over an objection 
that it contained an offer of com- 

romise. Lenahan v. Casey, 46 Mont. 
67, 128 P 601. 

fe] A declarant may testify as to 
the intent with which a statement was 
made. West v. Smith, 101 U. S. 263, 
25 L. ed. 809. 

{d] Offer not containing admis- 
sions.—The rule does not apply to a 
letter written by defendant in an ac- 
tion for alienation of affections of 
plaintiff's wife, which relates solely 
to a proposition to settle “our affair,” 
as it contains no admissions of fact, 
although the letter states defendant’s 
conclusion that plaintiff ‘“‘should be 
paid,’ but without stating for what. 
ace v. Dewey, 121 Iowa 454, 96 NW 

30. Conn.—Hartford Bridge Co. v. 
Granger, 4 Conn. 142. 

Ind.—Binford v. Young, 115 Ind. 
peel 16 NE 142; Wilt v. Bird, 7 Blackf. 


Ky.—Evans v. Smith, 5 T. B. Mon. 
363, 17 AmD 74. 

Me.—Beaudette v. Gagne, 87 Me. 
534, 33 A 23. 

N. Y.—White v. Old Dominion SS. 
Co., 102 N. Y. 661, 6 NE 289. 

Vt.—Doon v. Ravey, 49 Vt. 293, 296. 

“Tf a party during such treaty ad- 
mits a fact to be true because it is a 
fact, and not because he is willing to 
treat it as a fact for the purposes of 
the then pending compromise, it may 
properly be shown in evidence.” Doon 
v. Ravey}; supra. 

81. In re Breon Lumber Co., 181 
Fed. 909; Central Branch Union Pac. 
R. Co. v. Butman, 22 Kan. 639. 

[a] Tllustration.—Where the exe- 
cution of the contract sued on is de- 
nied by defendant, a letter offering to 
compromise the claim and making an 
express recognition of the contract is 
admissible in evidence as an admis- 
sion of the execution of the contract. 
Seofield v. Parlin, 61 Fed. 804, 10 CCA 
83 


32. Ala.—Baker v. Haynes, 145 Ala. 
520, 40 S 968; Matthews v. Farrell, 140 
Ala, 298, 37 S 325; Watson v. Reed, 129 
Ala. 388, 29 S 837. 

Cal.—Rose v. Rose, 112 Cal. 341, 44 
P 658. ; 

Colo.—Kutcher v. Love, 19 Colo. 542, 
86 P 152; Miller v. Kinsel, 20 Colo. A. 
346, 78 P 1075; Chicago, etc., R. Co. v. 
Roberts, 10 Colo. A. 87, 49 P 428. 

Conn.—Broschart v. Tuttle, 59 Conn. 
feels Aol ht) RAY 335" Huller® vy. 
Hampton, _5 Conn, 416; Hartford 
Bridge Co. v. Granger, 4 Conn. 142, 

Fla.—Queen Ins. Co. v. Patterson 


EVIDENCE 
This 


that they would | petent to show, 


Drug Co., 73 Fla. 665, 74 S 807. 

Ga.—Teasley v. Bradley, 120 Ga. 
373, 47 SE 925; Columbus v. Howard, 
6 Ga. 213; Austin v. Long, 5 Ga. A. 
551, 68 SE 640. 

Ida.— Whitney v. Cleveland, 13 Ida. 
558, 91 P 176, 

Ill.—Lusk v. Throop, 189 Ill. 127, 
59 NE 529 [aff 89 Ill. A. 509]; Sipes 
v. Barlow, 197 Ill. A. 239; Domm vy. 
Hollenbeck, 142 Ill. A. 439; Kuhn v. 
Williams, 124 Ill. A. 390; Alminowiez 
v. Peo., 117 Ill. A. 415; McKinzie v. 
Stretch, 53 Ill. A. 184; Thom v. Hess, 
61 Til, A. 274. 

Ind.—Watson v. Crowsore, 93 Ind. 


220; Cates v. Kellogg, 9 Ind. 506; 
McCrum v. McCrum, 386 Ind. A. 636, 
76 NE 415. 


Iowa.—Milhollen v. A. Y. McDon- 
ald, etc., Mfg. Co., 137 Iowa 114, 112 
NW 812; Rosenberger v. Marsh, 108 
Iowa 47, 78 NW 887; Bowers v. 
Hanna, 101 Iowa 660, 70 NW 745; 
Mundhenk v. Central lowa R. Co., 57 
Iowa 718, 11 NW 656. 

Kan.—Central Branch Union Pac. 
R. Co. v. Butman, 22 Kan. 639. 

Ky.—lIllinois Cent. R. Co. v. Nelson, 
127 SW 520; List v. List, 82 SW 446, 
26 KyL 691; Illinois Cent. R. Co. v. 
Manion, 113 Ky. 7, 67 SW 40, 23 KyL 
2267, 101 AmSR 345; Church vy. Steele, 
1 A. K. Marsh, 328. 


Seen) aeeeny. v. Rentoul, 2 Mart. 
Me.—Beaudette v. Gagne, 87 Me. 


534, 33 A 238; Cole v. Cole, 33 Me. 542. 
Md.—Meyer v. Frenkil, 116 Md. 411, 

82 A 208, AnnCas1918C 875; Biges v. 

Langhammer, 103 Md. 94, 63 A 198. 

Mass.—Snow v. New York, etc., R. 
Co., 185 Mass. 321, 70 NE 205; Durgin 
v. Somers, 117 Mass. 55; Snow v. 
Batchelder, 8 Cush. 513; Marsh v. 
Gold, 2 Pick. 285. 

Mich.—Taylor v. Bay City St. R. 
Co., 101 Mich. 140, 59 NW 447; Manis- 
tee Nat. Bank v. Seymour, 64 Mich. 59, 
31 NW 140. 

Minn.—Person v. Bowe, 79 Minn. 
238, 82 NW 480. 

Miss.—McNeer v. Norfleet, 113 Miss. 
611, 74 S 577, AnnCas1918C 436; Gar- 
ner v. Myrick, 30 Miss. 448. 

Nebr.—Gatzemeyer v. Peterson, 68 
Nebr. 832, 94 NW 974. 

Nev.—Quinn vy. White, 26 Nev. 42, 62 
P 995, 64 P 818. 

N. H.—Jenness v. Jones, 68 N. H. 
475, 44 A 607; Plummer v. Currier, 52 
N. H. 287; Perkins v. Concord R. Co., 
44 N. H. 223; Eastman v. Amoskeag 
Mfg. Co., 44 N. H. 148, 82 AmR 201; 
Hamblett v. Hamblett, 6 N. H. 333; 
Sanborn v. Neilson, 4 N. H. 501. 

N. Y.—Bradley v. McDonald, 218 N. 
VY. 3bis 103 (NE 340" fmod 1h?" App: 
Div. 572, 142 NYS 702]; White v. Old 
Dominion SS. Co., 102 N. Y. 660, 6 
NE 289; Bartlett v. Tarbox, 1 Abb. 
Dec. 120, 1 Keyes 495; Butterly v. 
Deering, 152 App. Div. 777, 187 NYS 
836; Franklin v. Hoadley, 115 App. 
Div. 538, 101 NYS 374; Collins v. 
McGuire, 76 App. Div. 4438, 78 NYS 
527; Armour v. Gaffey, 30 Anp. Div. 
121, 51 NYS 846, 165 N. Y. 6380 mem, 
59 NE 1118 mem]; McElwee Mfg. Co. 
v. Trowbridge, 68 Hun 28, 22 NYS 
674 [aff 142 N. Y. 679 mem, 37 NE 825 
mem]; Hess v. Van Auken, 11 Misc. 
422, 32 NYS 126; Marvin v. Richmond, 
8 Den. 58; Murray v. Coster, 4 Cow. 
617. 

N. C.—Baynes v. Harris, 160 N. C. 
307, 76 SE 230; Tapp v. Dibrell, 134 N. 
Cc. 546, 47 SBE 51. 

ay pars ba rarte i: Nurnberg, 166 NW 
508, 510 [cit Cyc]. 

Ba AMthur v. Rapley ceo 236; 
Sailor v. Hertzogg, a. ; 

,, 22 R. 1. 592, 


R. I.—Draper v. Horton, 
48 A 945. 
Tex.—St. Louis Southwestern R. 


facilitate a settlement.3* 
missible statement of fact need not be independent 
of the subject matter of the controversy; it is suffi- 
cient if the statement is a distinet admission of a 
fact, as distinguished from an offer to buy peace or 
settle a controversy.®° 
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In other words, an ad- 


Under this rule it is com- 
not only admissions of liability,*® 


Co. vi Smith, 33 Tex, Civ. 42. 520, 77 
SW 28; Blake v. Austin, 33 Tex. Civ. 
A. 112, 75 SW 571; Ft. Worth, ete., R. 
Co, v. Lock, 30. Tex Civ. A. 426; 70 
SW 456; Rotan Grocery Co. v. Martin, 
(Civ. A.) 57 SW 706. 

Vt.—Doon v. Ravey, 49 Vt. 293. 

Wash.—Long v. Pierce County, 22: 
Wash. 330, 61 P 142. 

Wis.—Pym v. Pym, 118 Wis. 662, 
96 NW 429. 

Eng.—Wallace v. Small, M. & M. 
446, 22 BCL 562. 

[a] Dilustrations.—(1) Evidence 
that defendant offered to settle plain- 
t:ff’s claim ifthe latter would consent 
to a continuance of the cause for a 
certain period is admissible as. tend- 
ing to establish his liability. Clapp 
v. Foster, 34 Vt. 580. (2) In a suit 
involving damages to plaintff’s land 
by surface water, the fact that a 
map of the premises prepared by de- 
fendant’s engineer was displayed in 
an effort at compromise, or that the 
compromise’ was not effected, did not 
render the map incompetent as evi- 
dence for plaintiff. Illinois Cent. R. 
Co. v. Nelson, (Ky.) 127 SW 520. 


Pek Akers v. Demond, 103 Mass, 
34. Rose v. Rose, 112 Cal. 341, 44 
P 658. ; 
35. Dunlap v. Montana-Tonopah 


Min. Co., 192 Fed. 714 [aff 196 Fed. 
612, 116 CCA 286}; St. Louis, etc, R. 
Co. v. Stone, 78 Kan. 505, 97 P 4715 
Perkins v. Concord R. Co., 44 N. H. 
223; Hastman v. Amoskeag Mfg. Co., 
44 N. H. 148, 82 AmD 201. 

[a] Where plaintiff claimed com- 
pensation for services and defendant 
expressly admitted the rendition of 
services and offered a certain amount 
therefor in an evident effort to com- 
promise, the admission was competent 
evidence against defendant. 
v. Montana-Tonopah Min. Co., 
Fed. 714 [aff 196 Fed. 612, 116 CCA 


286]. 

» Colo.—Donley v. Bailey, 48 
Colo. 378, 110 P 65; Miller v. Kinsel, 
20 Colo, A. 346, 78 P 1075. 

Del.—Hudson v. Williams, 22 Del. 
550, 72 A 985. 

Ga.—Austin v. Long, 5 Ga. A. 651, 
63 SE 640. 

Towa.—Langdon v. Ahrends, 166 
Iowa 636, 147 NW 940; Milhollen v. 
A. Y. McDonald, etc., Mfg. Co., 187 
Iowa 114, 112 NW 812. 

Ky.—List v. List, 82 SW 446, 26 
KyL 691. : 

La.—Agricultural Bank v. The 
Jane, 19 La. 1; Delogny v. Rentoul, 2 
Mart. 175. 

N. H.—Sanborn v. Neilson, 4 N. H. 
501. 

N. Y.—Bartlett v. Tarbox, 1 Abb. 
Dec. 120, 1 Keyes 495. 

S. C.—Tenhet v. Atlantic Coast 
Line R. Co., 82 S. C. 465, 64 SE 232. 

Vt.—Goodnow v. Parsons, 36 Vt. 46, 

“There is a manifest distinction be- 
tween an admission of liability and a 
promise to pay the damages, direct or 
implied; and an offer to buy one’s 
peace or to compromise and settle 
without respect to legal liability. The 
law favors compromises and protects 
one in his efforts to adjust disputed 
claims, by making his offers privi- 
leged; but such offers must be made 
for this purpose, and, even if they 
be so made, any distinct admissions 
in connection therewith are receivable 
in evidence.” Langdon v. Ahrends, 
166 Iowa 636, 688, 147 NW 940. 

fa] “A virtual admission of in- 
debtedness, and an. offer to compro- 
mise for a sum much less than was 
claimed by the plaintiff” is admissible 
against defendant. Milhollen vy. A, 
Y. McDonald, etc., Mfg. Co., 1387 Iowa 
114, 118, 112 NW 812. 
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but also such matters as threats to give false tes- 
timony,?7 or suggestions of suppressing incriminat- 
ing evidence,®’ of compounding a crime,*® of marry- 
ing the complainant in bastardy proceedings,*® or 
of the party’s ability to use indirect influences to 
divide the jury.** 

A written communication which-is otherwise com- 
petent is not rendered incompetent because of the 
fact that it contains an offer of compromise,*? un- 
less the offer cannot be separated from the state- 
ments of fact,** but the irrelevant portion should be 
pointed out to the jury with instructions to disre- 
gard it.4* It has been held, however, that where 
the communication is offered. as a whole it maybe 
excluded on objection, even though the statements 
of fact are separable from the offer of compro- 
mise.*° 

[§ 350] d. Offer ‘‘without Prejudice.’’ A 
party’s admission of Jiability or of other facts in the 
course of. negotiations for a compromise is not com- 
petent evidence against him, where the admission 
is expressly stated to be made without prejudice.*® 
Such an admission cannot be used even for a col- 
lateral purpose,** as for example, to avoid the stat- 
ute of limitations,‘® or-to prove knowledge on the 
part of the declarant.4® The words ‘‘without preju- 
dice’’ are not indispensable, an equivalent expres- 
sion being equally efficacious,°° and, indeed, ~an 
agreement not to make prejudicial use of an ad- 
mission may be inferred from circumstances.°+ The 

87. Caffery v. Philadelphia, etc., R. 


EVIDENCE 


472, 757, 4 DomLR 66; Pirie v. Wyld, 


[§§ 349-351 


rule of exclusion covers negotiations by letter,>? and 
where correspondence is begun with a statement that 
the negotiations are ‘‘without prejudice,’’ a letter 
in reply, although not so limited, is within the same 
privilege.®? ' Conversely a reservation in one letter 
may protect the statements of a prior letter in the 
same correspondence.** However, a party may use 
his letter written ‘‘ without prejudice,’’ if he re- 
serves the right to do so under stated conditions 
or for certain purposes,°> and under such circum- 
stances the other party is at liberty to use it for a 
similar purpose.®® So also if the effect of a state- 
ment as an admission of a particular fact or set of 
facts is expressly restricted this limitation will be 
regarded as the only one and the statement will 
be competent for other purposes.** 

Where a letter embodies threats if the offer con- 
tained therein is not accepted, it is in the interest 
of justice that such tacties be exposed, and no priv- 
ilege exists, even though the letter states that it is 
‘‘without prejudice.’’ °® 

Proof of agreement. Letters written ‘‘ without 
prejudice’’ may be used to prove the terms and bind- 
ing force of a completed agreement for settlement 
of the differences involved.®? 

{[§ 351] e Functions of Court and Jury. 
Whether an admission is an independent statement 
of fact or an offer to compromise is, in the first in- 
stance, a question for the court ;°° but where it ap- 
pears that a iury may reasonably find on the evi- 
{a] Presumption. — “The offer 


Co., 261 Pa. 251, 104 A 569. 

38. Robb v. Hewitt, 39 Nebr. 217, 
58 NW 88 [foll in Gatzmeyer Nie Peter- 
son, 68 Nebr. 832, 94 NW 974] (‘“‘send- 
ing away” the mother of a bastard 
child). 

39. State v. Wright, 48 La. Ann. 
1525, its 160; State v. Jefferson, 28 

C. 


INP OR 

an Laney v. State, 109 Ala. 34, 19 
S 53 

41. Broschart v. Tuttle, 59 Conn. 
121 A925, 11 URA 33. 

42. Kennell v. Boyer, 144 Iowa 3038, 
122 NW 941, 24 LRANS 488, AnnCas 
1912A 1127; Sanford v. John Finne- 
gan Co., (Tex. Civ. A.) 169 SW 624. 

43. New York Home Ins. Co. vy. 
Baltimore Warehouse Co., 93 U. S. 
527, 23 L. ed. 868; Knowles v. Cramp- 
ton, 55 Conn. 336, 11 A 593: Rudd’ v. 
Dewey, 139 Iowa 528, 116 NW 1062; 
Boylan v. McMillan, 137 Iowa 142; 
114 NW 630. 

44, Beaudette v. Gagne, 87 Me. 534, 
$3 A 23; Pelton v. Schmidt, 104 Mich. 
345, 62 "NW 552, 53 AmSR 462; Gar- 
ner v. Myrick, 30 Miss. 448; wae ‘Va 
James, 28 Pa. 236. 

45. Knowles v. Crampton, 55 Conn. 
836, 11 A 593. 

46. PT rt ase v. Collier, 13 
Ga. 40 


fi iinowicn Voub 60s, cli? TEAS 
415; Miene v. Peo., 37 Ill. A. 589. 

Towa.—Bowers v. Hanna, 101 Iowa 
660, 70 NW 745. 

Mo.—Newberry v. Missouri Granite, 
ete., Co., 180, Mo. A. 672, 163 SW 570. 

N. J.-Richardson v. International 
Pottery Co., 63 N. J. L. 248,.43 A 692; 
Sommerville Water Co. v. Somer- 
Ville, 78 N. J. Eq. 199, 78 A 7938. 

N. Y.—White v. Old Dominion SS. 
Co., 102 N. Y. 660, 6 NE 289; Madden 
v. Stern, 173 NYS 373. 

Tex.—Sanford v. Finnigan Co., 
(Civ. A.) 169 SW 624; San Antonio v. 
Stevens, (Civ. A.) 126 SW 666. : 

Eng.—In re River Steamer Co., L. 
Ra6 1 Chy 822") Jonestivs Moxally 15 
Beav. 388, 13 EngL&Eq 140, 51 Re- 
print 588; Kurtz v. Spence, 57 L. J. 
Ch. 238; Paddock v. Forrester, 3 M. & 
G. 903, 42 ECL 470, 133 Reprint 1404; 
Be v. Small, M. & M. 446, 22 ECL 
562. 

Ont.—Underwood v. Cox, 26 Ont. L. 
303, 3 OntWN 765, 1112, 21 OntWR 


11 Ont, 422; Omnium Securities Co. v. 
Richardson, 7 Ont. 182; York County 
Corp. v. Toronto Gravel Road, etc., 
Co., 3 Ont. 584; Ritchey v. Howard, 6 
U, ChCe P4377, 

“Tt is perfectly well settled that 
an offer made by one litigating party 
to the other is incompetent as evi- 
dence, if stated to be made without 
prejudice.” Sommerville Water Co. 
v. Somerville, 78 N. J. Eq. 199, 202, 
78 A 793. 

fa] Meaning of expression. — A 
statement that an offer is ‘‘withaut 
prejudice’ means “I make you an 
offer which you may accept or not, 
as you like; but if you do not accept 
it, the having made it is to have 
no effect at all.””. In re River Steam- 
er Co,, LR 6 Chs:822, 832. 
eee Burns sv. Kerri 3 i. Ca Qarb. 

48. In re River Steamer Co., L. R. 
6 Ch. 822; Cory v. Bretton, 4 Cc. & P. 
462, 19 ECL 608. 

49. Pirie v. Wyld, 11 Ont. 422 

50. Johnson v. Trinity Church 
Soc., 11 Allen (Mass.) 128. 

[a] “Compromise.”—(1) A propo- 
sition made “as a compromise” can- 
not be shown. Johnson v. Trinity 
Church Soc., 11 Allen (Mass.) 1238. 
(2) But an offer or statement express- 
ly made as a “compromise” will not 
be excluded, where it clearly appears 
that there was no controversy be- 
tween the parties. Cooper v. Jones, 
79 Ga. 379, 4 SE 916. 

[b] Without any waiver.—A let- 
ter written by a claimant against a 
city to its council, constituting only 
an offer of compromise, and stating 
“the same is made without any 
waiver, on my part, of any rights,” 
is inadmissible against him, the 
council having given it no attention, 
and not having answered it. San An- 
tonio v. Stevens, (Tex. Civ. A.) 126 
SW 666. 

51. West v. Smith, 101 U. S. 2638, 
25 L. ed 809; Biggs v. Langhammer, 
103 Md. 94, 68 A 198; Calvert v. 
Friebus, 48 Md. 44; Reynolds v. Man- 
ning, 15 Md. 510; White v. Old Do- 
minion SS. Co., 102 N. Y. 660, 6 NE 
289; Floresville Oil, etc., Co. v. Tex- 
as Refining Co., 55 Tex. Civ. A. 78, 
118 SW 194. 


will be presumed to have been made 
without prejudice if it was plainly 
an offer of compromise.” West v. 
aes LOW Ui S263, 2734 :25—Lagneds 

52. San Antonio v. Stevens, (Tex. 
Civ. A.) 126 SW 666; In re River 
Steamer Co., L. R. 6 Ch. 822; Healey 
v. Thatcher, 8 C. & P. 388, 34 ECL 
796; Cory v. Bretton, 4 C. & P. 462, 19 
ECL 603; Hoghton v. Hoghton, 15 
Beav. 278, 51 Reprint 545; Under- 
wood v. Cox, 26 Ont. L. 303, 3 Ont 
WN 765, 1112, 21 OntWR 472, 757, 4 
DomLR 66; York County Corp. v. 
Poronty Gravel Road, ete., Co., 3 Ont. 

53. Paddock v. Forrester, 3 M. & 
G. 908, 42 ECL 470, 183 Reprint 1404. 


ey Peacock v. Harper, 26 Wkly. 
ep. : 

55. Williams v. Thomas, 2 Dr. & 
Sm. 29, 62 Reprint 532. 


56. Clark v. Grand Trunk R. Co., 
29 DIIGs (OB ASG: 

57. Hartney v. North British F. 
Ins. Co.; 13 Ont. 581 

58. Underwood vy. Cox, 26 Ont. L. 
303, 3 OntWN 765, 1112, 21 OntWR 
472, 757, 4 DomLR 66. 

59. Vardon v. Vardon, 6 Ont. 719. 

Admissibility of agreement for 
compromise see infra § 352% 

60. Colo.—Donley v. Bailey, 48 
Colo. 373, 110° BP. 65: 

Ida. —Whitney v. Cleveland, 13 Ida. 


558, 91 P 178 
Ahrends, 166 


‘Towa. —TIangdon vy. 
Iowa 636, 147 NW 940. 
Me.—Finn v. New England Tel., 
etc., Co., 101 Me. 279, 286, 64 A 490. 
d.—Biggs v. Langhammer, 103 
Md. 94, 63 A 198. 
N. H—Theobald v. Shepard, 75 
IN OHS 2) le here J 
‘The admissibility or non-admissi- 
bility of evidence offered to prove 
an alleged compromise depends upon 
the intention of the party seeking it. 
If he intends his offer to be a com- 
promise settlement it is inadmissible. 
If he intends it to be an admission 
of liability coupled with the en- 
deavor to settle such liability then it 
is admissible to prove such liability. 
But who is to determine the prelimi- 
nary question of intention? The court 
should €o so unless the only infer- 


For later cases, developments and changes in the law see cumulative Annctations, same title, page and note number. 
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dence that a statement claimed to have been made 
-as an ofter of compromise was in fact an independ- 
_ ent admission, the statement may be received in 
_ evidence and the jury instructed not to consider it 
if found to be a mere offer.®* 


[§ 352] 11. Agreements for Compromise. Geis 


ment prepared by the party against whom it is sought 
to be introduced in evidence is not admissible.®* The 
fact that a plaintiff has accepted a settlement of an 
action cannot be regarded as an admission that such 
action was without justification.®® 


[§ 353] 12. Admissions by Conduct—a. In 


_ usually considered that the rule excluding evidence 
of offers of compromise does not apply to a com- 
pleted agreement for a compromise, but such agree- 
ment may be shown,°? where it is afterward repu- 
diated by one of the parties,®* unless it is for some 
But an unsigned compromise agree- 


reason void.® 


ence from the testimony offered shows 
that the intention in offering the com- 
promise was not to buy peace. If an 
intention to buy peace can be in- 
ferred from the offer, then it is with- 


in the province of the court to de-, 


termine the preliminary question, 
himself, or submit it to the jury 
with proper instructions.” Finn v. 
New England Tel., etc., Co., supra. 
- “From the record we have before 
us, that question as presented was 
one of law—that is, whether the of- 
fer to compromise contained the ex- 
trinsic statement of fact that the 
sheep were the sheep of appellant. 
Such statement should have been 
permitted to go to the jury on the 
question of whether the sheep did be- 
long to the appellant or not. That 
question of law should have been de- 
termined by the court before per- 
mitting that evidence to go to the 
jury.” Whitney v. Cleveland, 13 Ida. 
558, 563, 91 P 176. 


61. Colo.—Donley v. Bailey, 48 
Colo. 373, 110 P 65. 
Iowa.—Kassing v. Ordway, 100 


Iowa 611, 69 NW 1013. 

Me.—Finn v. New England Tel., 
etc., Co., 101 Me. 279, 64 A 490; Web- 
ber v. Dunn, 71 Me. 331. 

Miss.—Prussel v. Knowles, 5 Miss. 


N. H.—Colburn v. Groton, 66 N. H. 
151, 28 A 95, 22 LRA 763; Hall v. 
Brown, 58 N. H. 938. 

62. U. S.—Puget Sound Electric 
BR. Co. v. Van Pelt, 168 Fed. 206, 93 
CCA 492. 

Ga.—Smith v. Atwood, 14 Ga. 402. 

Iowa.—Dugger v. Kelly, 168 Iowa 
129, 150 NW 27. 

Gh ne sere ee v. McKee, 9 Ky. Op. 

5. 

‘Mass.—Needham  v. 17 
Pick. 500. 

Nebr.—Stuht v. Sweesy, 48 Nebr. 
767, 67 NW 748. 

N. H.—Rideout v. Newton, 17 N. 
Ei. 

N. Y.—Newcombe v. Hyman, 16 
Misc. 25, 37 NYS 649. Contra Ten- 
nant v. Dudley, 144 N. Y. 504, 39 NE 
644 [rev 68 Hun 225, 22 NYS 876] 
(where the court seems_to have 
failed to appreciate the distinction 
between an offer and a completed 
agreement). 

Okl.—Miller v. Campbell Commn. 
Con e133 VOk! 75; 974. P5073 

Tex.—Zeigel v. Magee, 
176 SW 631; Texas, etc, R. 
Commercial Union Assur. Co., 
ey STS WwW 401. p 

Wis.—Buckland v. Chicago, etc), 
R. Co., 160 Wis. 484, 152 NW 289; 
Pym v. Pym, 118 Wis. 662, 96 NW 


429. . 

Eng.—Froysell v. Lewelyn, 9 Price 
122, 147 Reprint 41. ; 

Ont.—Omnium Securities 
Richardson, 7 Ont. 182. 

“Where the offer is accepted or 
agreed to and the parties get together 
upon an amount to be paid or re- 
ceived we can see no good reason for 
excluding proof of the fact.” Dug- 
ger vy. Kelly, 168 Iowa 129, 140, 150 
NW 27 


[a] Payment of money in pursu- 
ance of such an agreement is evi- 
dence that the party paying owed 
something at the time of the pay- 
ment. Needham v. Sanger, 17 Pick. 
(Mass.) 500. But compare Hughes v. 
Daniel, 187 Ala. 41, 50, 65 S 518 (where 
it is said by way of dictum: “Hven 


Sanger, 


0. Vv. 
(Civ. 


Cow Vv. 


General. 


a payment, in the way of compro- 
mise, is not an admission of indebt- 
edness nor of any fact from which 
indebtedness may be inferred’). 

[b] Statement in settlement of ac- 
count.—It is not error to admit in 
evidence a statement, signed by the 
parties, in settlement of the items 
of their accounts, where the amount 
claimed to be due by one of them 
is subsequently disputed by the 
other. Miller v. Campbell Commn. 
Co., 13 Okl. 75, 74: P 507. 

[ec] Conditional acceptance by 
agent.—A compromise offer accepted 
by an agent subject to approval of 
his principal is inadmissible if not 
so approved. International, etce., R. 
eee v. Ragsdale, 67 Tex. 24, 2 WwW 

{d] Withdrawal of an offer after 
acceptance has been regarded as pre- 
cluding evidence of the offer. Ride- 
out vee Newton, Ut IN, Ey Tip 740 Cait 
{the offer] was retracted by the 
defendant, and the treaty never 
ripened into an accord and satisfac- 
tion that could have been set up by 
either side. It never proceeded so far 
as to assume a different character 
than that of a mere negotiation, which 
was broken off before it could be 
brought to a conclusion’). 

63. Dugger v. Kelly, 168 Iowa 129, 
150 NW 27. 

64. Houston v. Stewart, 40 Tex. 
Civ. A. 499, 90 SW 49. 

65. Burns v. Pennsylvania R. Co., 
229 Pa. 648, 79 A 125. 

66. Searcy v. Searcy, 196 Mo. A. 
311, 1938 SW 871. 

67. U.S.—Southern Ice Co. v. Mor- 
ris, 219 Fed. 551, 135 CCA 319; Ches- 
brough v. Woodworth, 195 Fed. 875, 
116 CCA 465; Conyngham v. Baldwin, 
120 Fed. 500, 56 CCA 650; Farns- 
worth v. Nevada Co., 102 Fed. 578, 
42 CCA 509; Atchison, etc., R. Co. 
v. Parker, 55 Fed. 595, 5 CCA 220; 
Peele v. Merchants’ Ins. Co., 19 F. 
Cas. No. 10,905, 3 Mason 27. 

Ala.—May v. Hewitt, 33 Ala. 161; 


Gwynn v. Hamilton, 29 Ala. 233; 
Hunt v. Stewart, 7 Ala. 525. 
Cal.—Conlin v. Osborn, 161 Cal. 


659, 120 P 755; Mabb v. Stewart, 147 
Cal. 413, 81 P1073; Arnold v. Skages, 
35 Cal. 684; Silva v. Northern Cali- 
fornia Power Co., 32 Cal. A. 139, 162 
P 412; Stanton v. Freeman, 19 Cal. 
A. 464, 126 P 377. 

Colo.—Cross v. Kistler, 14 Colo. 
571, 23 P 903; Karrer'v. Caster, 17 
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but that he rested his 
ground,®® endeavored to gain time by promises of set- 
tlement,°? or tried to arrange favorable terms of 


defense on some other 


Mass. 374; Elliott v. Hayden, 104 
Mass. 180. : 

Mich.—Michigan Mut. Home Ins. 
Co. v. Pere Marquette R. Co., 193: 
Mich. 429, 160 NW 599; Baxter v. Rey- 
nolds, 112 Mich. 471, 70 NW 1089. 

Miss.—Southern Express Co. v. 
Thornton, 41 Miss. 216. 

N. Y.—Miller v. Savannah Ocean 
SS: (Co:, ©1718 NuiaY. 199) 23 NES 4626 
Staples v. Hager, 42 NYS 458. 

Pa.—Lobb v. Lobb, 26 Pa. 327. 

{a] Failure to set up defense at 
proper time.—‘“The facts alleged, if 
these allegations are true, must have: 
been known to the plaintiffs in error 
when they filed their original answer, 
and the omission to aver them is 
therefore a circumstance to be taken 
into consideration in determining the 
truth of the allegation.” Hill v. Al- 
ber, 261 Ill. 124, 128, 103 NE 612. 

90. Lusk v. Throop, 89 Ill. A. 509 
[aff 189 Ill. 127, 59 NE 529]; Colgan 
Vv.) Philips, 41 S.. Gy LB. 359. 

91. EF. O. Sawyer Paper Co. 
Mangan, 68 Mo. A. 1. 
eho utty, V. eDetVriess tGR. L); 


Vv. 


102 
93. Harrod v. Bisson, 48 Ind. A. 
549, 93 NE 10938; Cusick v. Miller, 


102 Kan. 663, 171 P 599, LRA1918D 
1086; Heneky v. Smith, 10 Or. 349, 
45 AmR 1438; Chaufty v. DeVries, 
GRa Tat L022 6612" 

94. Jones v. Shattuck, 175 Mass. 
415, 56 NEE 736. : 

95. Ala.—Tait v. Frow, 8 Ala. 543. 

Ga.—Whitney v. Butts, 91 Ga. 124, 
16 SE 649. 
diy le gteRsen v. Wayer, 101 Til. A. 
jgind—Benson v. McFadden, 50 Ind. 
ogd—Pierce vy. Negro John, 6 Md. 
; Mass.—Parsons v. Martin, 11 Gray 


Mich.—Evans v. Montgomery, 95 
Mich. 497, 55 NW 362. 

Minn.—Griswold v. Edson, 32 Minn. 
436, 21 NW 475. 

N. Y.—Moore v. Hamilton, 48 Barb. 
120 [aff 44 N. Y. 666 mem]; Schulz 
v. Vogel, 25 Misc. 760, 54 NYS 125. 

Or.—Pacific Mill Co. v. Inman, 46 
Or. 352, 80 P 424. 

Pa.—Tams v. Bullitt, 35 Pa. 308. 

Que.—Laporte v. Duplessis, 20 Que. 
Super. 244. 

[a] Questioning only one of sev- 
eral items in an invoice and asking 
for an extension of time has been 
held to be an admission of the in- 
debtedness. Laporte v. Duplessis, 20 
Que. Super. 244. 

[b] Merely declining to discuss a 
matter of defense has no evidentiary 
value. Tait v. Frow, 8 Ala. 543; 
Mabley v. Kittleberger, 37 Mich. 360; 
Woolner v. Hill, 47 N. Y. Super. 470 
[rev on other grounds, 93 N. Y. 576]. 

96. Ala.—May v. Hewitt, 33 Ala. 

v. Tuttle, 


LuGits 

Conn.—Broschart 59 
Conn. 15/21 tA, 925, 11 LRA 33. 

Ill.—Day vy. Gregory, 60 Ill. A. 34. 

Or.—Nichols v. Southern Pac. R. 
Coy23) Or: 123,. 311 296, -37) AmSR 
664, 18 LRA 55. 

Ones Vatu, 


Vt.—Dover v. Winchester, 
418, 41 A 445. 
97. Wharton v. Thomason, 78 Ala, 
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payment.°’ But no probative effect attaches to mere 
failure to pay a bill 9° or to vacate an arrest by fur- 
nishing bail,! or payment of a claim while denying, 
or not conceding, liability ;2 nor does the offer of a 
‘master to provide his injured servant with a nurse * 
or to pay the doctor’s bills and wages of the serv- 
ant during his incapacity * tend to prove lability 
of the master for the injury. So also precautions 
taken to avoid loss by threatened litigation, as by 
demanding a bond of indemnity,® efforts to buy off a 
conflicting claim,® offers to purchase property which 
is perishable before it spoils,’ insuring one’s self 
against liability for accidents, or paying a mechanic 
in order to avoid the enforcement of a lien ® are ir- 
relevant for the reason that they imply no con- 
cession of liability. The receipt of money implies 
no concession by the receiver that the payer is 
the party primarily liable,!° nor may the making 
of repairs or similar conduct subsequent to an ac- 
cident be shown as tending to prove a consciousness 


45; Peck v. Richmond, 2 E. D. Smith 
(N. Y.) 380. 

98. Wise v. Adair, 50 Iowa 104. 

99. Pleasanton v. Simmons, 18 
Del. 477, 47 A 697. 

L. /Dalcott v< Harris, 93 .Ny Yiin567, 

ae Camp eV lUs cS. feb lias! oS. «6483 
5 SCt 687, 28 L. ed. 1081. 

3. Sias v. Consolidated Lighting 
Co3° 73 Vt. 35, 50. A 554. 

4 Grogan v. Dooley, 211 N. Y. 
30, 105 NE 135. 

5. Lucas v. Nichols, 52 N. C. 32. 

6. Wallen v. Rossman, 45 Mich. 
333, 7 NW 901; Chapin v. Hunt, 40 


Mich. 595. 
7. Armour v. Ross, 110 Ga. 403, 
M. Arnold Shoe 


35 SE 787. 

8 Sawyer v. J. 
Co., 90 Me. 369, 38 A 333; Anderson 
v. Duckworth, 162 Mass. 251, 38 NE 


510. 

9. Kelley v. Schupp, 60 Wis. 76, 
18 NW 725. 

10. James v. Biou, 2 Sim. & St. 


600, 1 EngCh 600, 57 Reprint 475. 

11. See Master and Servant [26 
Municipal Corporations 
Negligence [29 Cyc 
616]; Railroads [38 Cyc 749]; and 
pther special titles. . 

12. Stephenville, ete., R. Co. v. 
Schrank, (Tex. Civ. A.) 175 SW 471 
(cattle guard). 

13. Moore v. Dunn, 42 N. H. 471. 

14. Colo.—Chicago, ete., R. Co. v. 
Rhodes, 21 Colo. A. 229, 121 P 769. 

Ga.—Howland y. Bartlett, 86 Ga. 
669, 12 SE 1068. 

Mich.—Michigan Mut. 
Co. v. Pere Marquette R. Co., 
Mich. 429, 160 NW 599. 

Mo.—Campbell v. Missouri Pac. R. 
Co., 86 Mo. A. 67. 
ae H.—Grimes v. Keene, 52 N. H. 

Or.—Weiss v. Kohlhagen, 58 Or. 
144, 163, 113 P 46 [cit Cyc]. 

Tex.—Galveston, ete., R: Co. v. 
ck vee 3 Tex. Civ. A. 296, 22 SW 

13. 

{a]. The policy of a railroad com- 
pany to settle fire claims without re- 
gard to legal liability does not render 
inadmissible evidence of such a set- 
tiement, in an action by an insurer 
for the amount of a fire loss paid 
on a fire set out by the railroad com- 
pany, such settlement being admis- 
sible as tending to show an admis- 
sion that the fire was negligently set 
out. Texas, ete., R. Co. v. Commer- 
cial Union Assur. Co. of London, 
Eng., (Tex. Civ. A-) 137 SW 401. 
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[b] Request for silence.—It is 
not a relevant fact that the party 
who is claimed to be liable, upon 


settling with one of several similarly 
Situated parties, desired him to keep 
silent on the matter. Gault v. Con- 
cord KR. Co., 63 N. H. 356. 


{c] Not coneclusive.——The mere 


EVIDENCE 


of negligence. 


fact of payment does not in itself 
establish liability. Non constat that 
it was not a gratuity or by way of 
compromise. Indeed circumstances 
may rob the fact of all probative 
force. Missouri, ete., R. Co. v. Ful- 
more, (Tex. Civ. A.) 29 SW 688. 

{d] Offer not shown to be one of 
settlement.—in an action for serv- 
ices performed for defendant com- 
pany in constructing a railroad, it 
was error to admit a proposition to 
plaintiff by a certain person to pay 
him therefor in stock, where it did 
not appear on its face to be a prop- 
osition of settlement, although spoken 
of as such by plaintiff, and it was 
not shown that the person making it 
had any authority to do so. Alabama 
Securities Co. v. Dewy, 156 Ala. 530, 
47 S55. 

fe] Identity of cause of injury 
not established.— Where, in an action 
against a railroad company for kill- 
ing certain cattle, it appeared that 
plaintiff's cattle and cattle owned by 
another person were found dead in 
the early morning near the railroad, 
on which night trains were operated 
by another corporation as well as by 
defendant, and there was no evi- 
dence that all of the animals were 
killed by any train of defendant, or 
at the same time, or by the same 
train, payment by defendant to the 
other person whose cattle were killed 
could not be shown as evidence of an 
admission of liability. ‘‘Where the 
proof failed to establish the iden- 
tity of the cause of injury, the pay- 
ment to the stranger to the action 
[was] of no probative value, and 
irrelevant.” Chicago, ete., R. Co. v. 
Rhodes, 21 Colo. A, 229, 237, 121 P 
769 


15. Ga.—Georgia R., etc, Co. v. 
Wallace, 122 Ga. 547, 50 SE 478. 

Tll.—Mahan v. Schroeder, 236 Ill. 
392, 86 NE 97. 

Ky.—Ferry v. Louisville R. Co., 165 
Ky. 747, 178 SW 1087. 

N. Y.—Slingerland v. Norton, 58 
Hun 578, 12 NYS 647. 

Pa.—vVautier v. Atlantic Refining 
Go.,, 231)-Pa. S924 814. 

Tex.—St. Louis, ete, R. Co. v. 
Ene wlee, 44 Tex. Civ. A. 172, 99 SW 


“The principle is that an offer or 
consent, or expression of willing- 
ness to settle, is not to be taken as 
an admission of liability, and is, 
therefore, not evidence of the fact. 
The testimony objected to was with- 
in the rule. There was in it no ad- 
mission of any fact in controversy, 
but only the expression of a desire 
that the matter might be settled 
without paying money to the lawyers. 
The same _ rule should, a_ fortiori, 
have excluded the testimony objected 
to, of the fact of a settlement, with- 
out litigation, of the claim of another 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


that, 


[§§ 353-854 | 
But a change in the kind of safe- 


guard used may involve an admission that the kind 
superseded is insufficient, which may be shown in 
an action for an accident subsequently happening at 
a place where the safeguard is of the kind super- 
seded in similar places.'? 

Explanation of conduct. The party charged with 
inconsistent conduct may explain it.1? 

[§ 354] b. Settlements or Compromises with 
Third Persons. It may be shown as an implied ad- 
mission thatthe party claimed to be subject to a cer- 
tain liability has paid the claims of others who were 
in the same position as the claimant;'* but a com- 
promise between a party and a third person cannot 
be shown, even though it relates to the matters in- 
volved in the action, and the person with whom the 
compromise was made was in the same position as 
the party seeking to show such compromise,!® ex- 
cept under unusual circumstances.’® 
by an injured person with an accident insurance 


A settlement 


neighbor for damage done by the 
same fire. What motives or consid- 
erations may have influenced the de- 
fendant to make that settlement does 
not appear. The fact that he did 
settle with a third person was not to 
be taken as an admission of his 
liability, for the same reason that his 
proposition to settle with the plain- 
tiff was not to have that effect.” 
Slingerland v. Norton, 58 Hun 578, 
579, 12 NYS 647. 

{a] MIlustrations.—(1) The fact 

on being sued by his wife’s 
personal representative for the value 
of notes assigned to him by her, de- 
cedent compromised an importuning 
daughter’s claim is not available, on 
a Subsequent bill to establish a trust 
in favor of the wife’s legatees, as an 
admission that he did not own the 
notes absolutely. Mahan v. Schroeder, 
236 Ill. 392, 86 NE 97. (2) In an ac- 
tion against an oil refining company 
for injuries to growing vegetables 
from fumes from defendant’s smoke- 
stack, it was error to receive, over 
objection, evidence that defendant 
had annual agreements with people, 
other than plaintiff, in th vicinity, 
to reimburse them for damages done 
by the smoke from its works, since 
such payments, if made, would be in 
the nature of compromises. Vautier 
v. Atlantic Refining Co., 231 Pa. 8, 
79 A 814. 
_ [b] Where several persons are in- 
jured (1) in the same accident a 
compromise with one cannot be 
shown in an action by the other. 
Georgia R., etc., Co. v. Wallace, 122 
Ga. 547, 550, 50 SE 478; Berry v. 
Louisville R. Co., 165 Ky. 747, 178 SW 
LOS} Sta, Louis), sete. tekst CO.menve 
Knowles, 44 Tex. Civ. A. 172, 99 SW 
867; Routledge v. Rambler Auto. Co., 
(Tex. Civ. A.) 95 SW 749. (2) “It 
costs time, trouble, and money to de- 
fend even an unfounded claim. 
Parties have a right to purchase their 
peace. The fact that they have en- 
tered into negotiations to secure that 
end, admissions or propositions made 
with the view to a compromise, are 
not admissible in evidence for or 
against either litigant, in the event 
there is a failure to adjust and a suit 
follows. For a much stronger reason, 
evidence of a settlement with a third 
person injured in the same casualty 
ought to be excluded.” Georgia R., 
etc., Co. v. Wallave, supra. 

16. -.Sts . Louis? ete. RR: ~-Cox. ows 
Thomas, (Tex. Civ. A.) 167 SW 784. 

[a] Action by assignee of part of 
claim.—In a personal injury action 
prosecuted by attorneys, assignees 
of one-half interest therein, to a con- 
elusion after their client had com- 
promised,, evidence of the compromise 
with the client is admissible as tend- 
ing, unexplained, to show an admis- 
sion of negligence upon .-the part of 
the railway. St. Louis, ete, R..Co. 


— -§§ 354-356] 


company in which he carried a policy is not admis- 
sible in an action by him against the person whose 
alleged negligence caused the injury.1? 

[§ 355] c. Attempts to Suborn Perjury or 
An attempt to suborn per- 
jury is evidence that the cause of the party by 
whom such attempt was made, or to whom it is 
attributable, is unjust,’® or at least weak,?° and 
the same is true of an attempt to persuade witnesses 
not to attend a trial or not to testify.24 


Suppress Evidence.1® 


the suppression 2? or destruction 2% 


in the nature of an admission that they are unfa- 
vorable to the party having control of them, and a 
similar result may attach to an attempt to prevent 


investigation.2 Accordingly such 


Nae Thomas, (Tex. Civ. A.) 167 SW 


17. Puget Sound Electric R. Co. v. 
Van Pelt, 168 Fed. 206, 93 CCA 492; 
San ‘Antonio, eter, R: Co. v. Tucker, 
(Tex. Civ. A.) 157 SW 175. 

18. Presumptions arising from 
spoliation, fabrication, or nonproduc- 
thon. of evidence see supra $e 49-59. 

U. S.—Allen v. U. 64 U.S. 
493° ‘17 Sct 154, 41 L. ed. S39. 

Mass. —Com.-v. Min Sing, 202 Mass. 
121, 88 NE 918; Boyle v. Columbian 
Fire Proofing Co., 182 Mass. 93, 64 
NE 726; Simes v. Rockwell, 156 Mass. 
372, 31 NE 484; Hastings v. Stetson, 
130 Mass. 76; Egan v. Bowker, 5 
Allen 449; Com. v. Webster, 5 Cush. 
295, 52 AmD 711. 

Mich.—Peo. v. Salsbury, 134 Mich. 
537, 93 NW 936. 

N. Y.—Nowack v. Metropolitan St. 
R. Co., 166 N. Y. 433, 60 NE 32, 82 
AmSR’ 691, 54 LRA 592 [rev 54 App. 
Div. 302, 66 NYS 533 le 

Tex.—Parks v. State, 46 Tex. Cr. 
100, 79 SW 301. 3 

Wis.—Snell v. Bray, 56 Wis. 156, 
14 NW 14. 

Eng.—Moriarty v. London, etc., R. 
Co., b.-R: 6 Q..B:, 314 

“Such conduct of a party implies a 
consciousness that his case cannot 
rest upon its merits, and is in the 
nature of an admission that he is in 
the wrong in his contention before 
the court.” Com. v. Min Sing, 202 
Mass. 121, 125, 88 NE 918. 

20. Nowack v. Metropolitan St. R. 
Co., 166 N. Y. 433, 60 NE 32, 82 AmSR 


691, 54 LRA 592 [rev 54 App. Div., 


302, 66 NYS 533]. 

21. fll—U. S. Brew Co, env. 
Ruddy, 203 [1l. 306, 67 NED 843; ‘Chi- 
cago City R. Co. v. ‘McMahon, 103 Il. 
485, 42 AmR 29; Larsen v. Ward 
Corby Co., 184 Ill. A. 38. 

Iowa.—Harrison v. Harrison, 124 
Iowa 525, 100 NW 344. 

Mo.—Kamoss v. Kansas City, etc., 
R. Co., (A.) 202 SW 434; Baldwin v. 
Boulware, 79 Mo. A. 5. 

Tex.—Loftus v. Sturgis, (Civ. A.) 
167 SW 14. 

Wis. menu v. Bray, 56 Wis. 156, 
14 NW i 

[a] averse witness.—An attempt 
to keep an adverse witness from tes- 
tifying is not an admission that the 
party is making an unjust or false 


claim. Harrison v. Harrison, 124 
Iowa 525, 100 NW 344. 
22. Mikkelson v. Connolly, 229 


Mass. 360, 118 NE 649; Eldridge v. 
Hawley, j15 Mass. 410; James v. 
Biou, 2 Sim. & St. 600, 1 EngCh 600, 
57 Reprint 475. 

23. Ward Un, v. Warren, 32 N. 
D. 79, 155 NW 658 

24.’ Clark v. Tulare Lake Dredging 
Cor, 14 Cally A, 414,, 112 P; 564 
‘ [al] Tilustration.—In an action for 
the death of a servant while employed 
on defendant’s dredger, evidence was 
admissible that a machinist employed 
by plaintiff, with a view of becoming 
a witness, made an effort to go aboard 
defendant’s dredger to inspect the 
machinery, to enable him to describe 
it, and that those in charge of the 
dredger refused to allow inspection, 
as tending to establish an effort to 
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E VI DENCE 


So also 
of documents is 


matters may be 


suppress testimony. Clark vy. Tulare 


Lake Dredging Co., 14 Cal. A. 414, 
112 P 564. 
25. See cases supra notes 19-24. 


26. Nowack v. Metropolitan St. R. 
Co., 166 N. Y. 483, 60 NE 32, 82 Am 
SR 691, 54 LRA 592 [rev 54 App. Div. 
302, 66 NYS 533]. 

27. Ala.—Lefkovitz v. Lester, 11 
Ala. A. 504, 66 S 894. 

Cal.—Peo. v. Mallon, 103 Cal. 513, 
Gy el ein ys 

Conn ayer egem v. Woodward, 83 
Conn. 53:7, )78 A 577. 

Ga—Carter v. Buchannon, 3 Ga. 
513; Peninsular Naval Stores Co. v. 
Parrish, 13 Ga. A. 779, 80 SE 28. 

Ill. Pederson v. Nixon, 284 Ill. 
en 120 NE 323; Farley v. Wabash 

Co., 153 Il. A. 493. 

Rina Weber v. Weber, 116 Minn. 
494, 134 NW 124. 
a0 Y.—Gibney v. Marchay, 34 N. Y. 

N. C.—In re Thorp, 150 N. C. 487, 
64 SE 379. 

[a] MTNllustration.—A question to 
a witness as to what he wrote an- 
other is improper, where there was 
no offer to prove the contents of the 
letters in reply or that there was a 
diligent search for them. Lefkovitz 
v. Lester, 11 Ala. A. 504, 66 S 894. 

28. Chapman v. State, 109 Ga. 157, 
159, 34 SE 369. 

29. Moreno v. New Guadalupe Min. 
Co., 35 Cal. A. 744, 170 P 1088; Wall 
v. Focke, 22 Hawaii 221; State v. 
Foley, 144 Mo. 600, 46 SW 733. 

[a] No significance attaches to 
failure to reply to a statement of: 
(1) Inference. State v. Foley, 144 Mo. 
600, 46 SW 738. (2) Opinion. Wall 
Vv. Pe 22 Hawaii 221. 

Moreno v. New Guadalupe Min. 
ae O38 Cal. A. 744, 170 P 1088; Pierce 
Vis Goldsberry, 35 Ind. out: Dean Vv. 
Carpenter, 134 Iowa 275, i11 NW, 815. 

31. See infra § 358. 

32. See infra § 359. 

33. See infra § 357. 

34. Ga.—Giles v. Vandiver, 91 Ga. 
192, 17 SE 115. 


Ill.—Hatcher v. otney, Horse. R., 


etcx Cole si ALi A; 2 
aqundecr Piste v. Goldsberry, 35 Ind. 


Mo.—Atkinson v. American School 
Hee hon ae 199 Mo. A. 251, 202 SW 


N. Y.—Gibney v. Marchay, 34 N. 
Y. 301; Edelstein v. Mechlowitz, 92 
Mise. 170, 155 NYS 258. 

N. C.—Webb v. Atkinson, 124 N. C. 
447, 32 SE 737; Radford v. Rice, 19 
N. C. 39. 

Ss. ee aed ah v. Miller, 8 S. 


Cada 

385. U. Si—Benn v. Forrest, 213 
Fed. 763, 130 CCA 277; Parulo v. 
Philadelphia, ete., R. Co., 145 Fed. 
664; In re Kersten, 110 Fed. 929; Cross 
Lake Logging Co. v. Joyce, 83 Fed. 
989, 28 CCA 250; Morris v. Norton, 
75 Fed. 912, 21 CCA 553. 


Ala.—Chambers v. Morris, 159 
Ala. 606, 48 S 687; Sloss-Sheffield 
Steel, etc., Co. v. Sharp, 156 Ala. 


284, 47. 9 279; Huggins v. Southern 
R. ‘Co., 148 Ala. 153, 41 S 856; Wis- 
dom v. Reeves, 110 Ala. 418, 18 S 
fo seeC aan Ryan, 110 Ala. 336, oS. 
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shown as being in the nature of admissions,?® al- 
though they are not of course conclusive.?® 

[§ 356] 13: Admissions by Silence or Acquies- 
cence—a. In General. A statement which, although 
made in the presence of a party, is not connected 
with his conduct at the time when it was made, is 
mere hearsay and not evidence against him of any 
fact narrated therein.?7 But where a definite 78 state- 
ment of a matter of fact,2° affecting a party or his 
rights,®° is made in his presence or hearing *! so that 
he understands it,°? and the statement is of such a 
nature as to call for a reply,?* the statement, in con- 
nection with a total or partial! failure to reply,** is 
admissible as tending to show a concession of the 
truth of the facts stated.*® 


A fortiori statements in 


733; B. H. Claflin Co. v. Rodenburg, 
101 Ala. 213, 13 S 272; Abercrombie 
v. Allen, 29 Ala. 281; McCulloch v. 
Judd, 20 Ala. 703. 

Ark.—Hight v. Klingensmith, 75 
Ark. 218, 87 SW 138. 

Cal.—In re Ricks, 160 Cal. 467, 117 
P5393 In; re Pepper,./158) Cal, 

142 P. 62, 31 LRANS: 1092; 
Snowball, 157 Cal. 301, 107 P 598; 
Tibbet v. Sue, 125 Cal. 544, 68 P.160; 
Williams v. Harter, 121 Cal. 47, 53 
P 405; Moreno v. New Guadalupe Min. 
Cor, 35 Cal. A. 744, 170 P 1088; Ba- 
phoze v. Mooney, 4 Cal. A. 276, 87 P 

Del.—Deputy v. Harris, 15 Del. 
100, 40 A 714; Grier v. Deputy, 15 
Del. 19, 40 A 716. 

D. C.—McUin v. U. S., 17 App. 3238. 

Fla.—Sullivan v. McMillan, 26 Fla. 
543, 8 S 450. 

Ga.—Mitchem v. Allen, 128 Ga. 407, 
57 SE 721; Holston v. Southern R. 
Co., 116 Ga. 656, 43 SE 29; Giles v. 
Vandiver, 91 Ga. 19259 7 SSH ibe 
Bray v. Latham, 81 Ga, 640, 8 SE 64; 
McLendon v. Shackleford, 32 Ga. 474; 
Block v. Hicks, 27 Ga. 522; Rolfe v. 
Rolfe, 10 Ga. 143; Carter v. Buchan- 
non, 38 Ga. 513. 

Ill. Pederson v. Nixon, 284 Ill. 
421, 120 NE 323; Leslie E. Keeley 
Co. v. Hargreaves, 236 Ill. 316, 86 
NE 132; Mix v. Osby, 62. III. 35 
Henning v. Quindel, 195 Ill. A. 393: 
Hatcher v. Quincy Horse R., etc., 
Co., 181 Ill. A. 30; Kozlowski v. Chi- 
cago, cS) IORI. WS salsy, 

Ind. —Springer v. Byram, 137 Ind. 
15, 36) NE 361, 45, AmSR 159, 23 
LRA 244; Blessing v. Dodds, 53 Ind. 
95; Pierce v. Goldsberry, 35 Ind. 317; 
Pritchett v. Sheridan, 29 Ind. A. 81, 
63 NE 865; Masons’ Union lL. Ins. 
Assoc. v. Brockman, 26 Ind. A. 182, 
59 NE 401. 

Iowa.—Yocum v. Husted, 167 NW 
663; Geddes v. McHlroy, 171 Iowa 
633, 154 NW 320; Dean v. Carpenter, 
134 Iowa 275, 111 NW 815; Owen v. 


pe 
ie) 


Christensen, 106 Iowa 394, 76 NW 
1003; Iowa State Bank v. Novak, 97 
Iowa 270, 66 NW 186; Des Moines 
Sav. Bank v. Colfax Hotel Co., 88 
lowe 4, 55 NW 67. 
an.—Brown v. Brown, 62 Kan. 
666, 64 P 599. 
Ky.—Justice v. Justice, 124 SW 
351; Eilerman v. Farmer, 118 SW 
289; Givens v. Louisville, ete., R. 


Co., 72 SW 320, 24 KyL 1796; Givens 
v. Providence Coal Co., 60 SW 304, 22 
KyL 1217; Phelps v. Plum, 32 SW 
753, 17 KyL 817; Thomson. v. Thom- 
on 93 Ky. 435, 20 SW 3873, 14 KyL 

13: 

La.—Olivier v. Louisville, ete., R. 
Co., 43 La. Ann. 804, 9 S 431; Barry 
v. Louisiana Ins. Co., 12 Mart. 498. 

Me.—Harlow v. Perry, 114 Me. 460, 
96 A 775, AnnCas1918C 87; Johnson 
v. Day, 78 Me. 224, 3 A 647. 

Md.—Batturs v. Sellers, 5 Harr. & 
Jet PLT 69 eAmD -49.22 

Mass.—Tripp v. Macomber, 187 
Mass. 109, 72 NE 361; Smith v. Dun- 
ean, 181 Mass. 485, 63 NE'938; Proc- 
tor v. Old Colony R. Co., 154 Mass. 
251, 28 NE 13; Drury v..Hervey, 126 
Mass. 519; Boston, etc., R. Corp. v. 
Dana, 1 Gray 83. 
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the presence of a party are relevant where he ex- 
presses acquiescence therein ;*® and it has also been 
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inadmissible as a self-serving declaration.*! 
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or acquiescence where statements are made by 
either in the other’s presence under the conditions 
stated above,** although there is authority for the 


b. Significance of Failure to Reply— 
(1) In General. 
to a statement made in his presence or hearing is 
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ment is not relevant where he has bound him- 


self not to make any reply,®® or 


advice 7 or orders 7 to the same effect. 
been held that no probative weight can be attached 
to the failure of a husband to deny statements of 
his wife where his conduct may fairly be attributed 
to considerations of domestic harmony.’? 
(2) Hearing of Statement. 
that any significance may attach to a party’s failure 
to reply to a statement it must be made to appear 
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presence.”® 


In order 


that he actually heard it;7* and therefore a state- 


“In this case the statement as to 
the agency was made on the witness- 
stand in court, and conceding that 
the defendant was within hearing 
distance and heard, still it is clear 
that she was not in a situation where 
she could make reply or denial. The 
rule in such a case is stated by Chief 
Justice Shaw, in Com. v. Kenney, 12 
Metc. (Mass.) 235, 46 AmD 672, in 
this way: ‘If [the statement] be made 
in the course of any judicial hearing, 
he could not interfere and deny the 
statement. It would be to charge the 
witness with perjury, and alike in- 
consistent with decorum and the rules 
of law.’’”? Hauser v. Goodstein, 75 
IND 1S. Ls 667 67,166 An 932: 

[a] Tllustrations.—(1) In an ac- 
tion against a wife for goods sold it 
appeared that a judgment had been 
obtained against the hushand there- 
for. He had been examined in sup- 
plementary proceedings. The wife 
heard his testimony and was also 
examined in the proceedings. It was 
held that the testimony of the hus- 
band in the supplementary proceed- 
ings was not admissible against the 
wife as an admission on her part be- 
cause she did not contradict it. Leg- 
gett v. Schwab, 111'App. Div. 341, 
97 NYS 805. (2) In a suit against 
one for money paid to him, he was 
not prevented from denying the pay- 
ment, on the ground of an admis- 
sion by silence when he ought to have 
spoken, because, when he was in court 
in another action to which he was 
not a party, he said nothing when a 
person testified that such payment 
was made to him, as defendant was 
under no duty to speak in refutation 
of what was then given in evidence. 
erecdey. v. Lindstrom, 44 Or. 309, 75 

64. Norton v. State Univ., 106 Me. 
436, 76 A 912; Keith v. Marcus, 181 
Mass. 377, 63 NE 924. 

[a] A defendant’s failure to ob- 
ject to the direction of a verdict 
against him for a specified sum less 
than the amount claimed by plain- 
tiff, for excavation below a specified 
grade to which he was employed to 
excavate, does not show defendant’s 
liability for such extra excavation. 
Norton vy. State Univ., 106 Me. 436, 76 


A 912. 
. Child v. Grace, 2 C. & P. 198, 
12 ECL 522. 

66. Carr v. Hilton,. 4 F. Cas. No. 
2,437, 1 Curt. 390; Foster v. Hobson, 
131 Iowa 58, 107 NW 1101; In re 
Thorp, 150 N. C. 487, 64 SE 379. 

[a] TIllustrations.—(1) Where in 
an action against a husband for in- 
juries inflicted by a dog, which it 
was claimed he harbored on certain 
premises, counsel asserted that the 
husband owned the land, the silence 
of the wife was not an admission of 
the fact stated by counsel, she not 
Lege a party to the action. Foster 

Hobson, 131 Iowa 58, 107 NW 1101. 
0) Hvidence that a few years before 
testator’s death, he pleaded guilty to 
a charge of trespass, and his coun- 
sel in argument stated, in his pres- 
ence, that he had recently returned 
from an asylum, and was still of 
weak mind and irresponsible, was in- 
admissible, as made on an occasion 


when he was not called on to speak. 
Tate Thorp, 150 N. C. 487, 64 SE 
379% 

67. Abercrombie v. Allen, 29 Ala. 
281; Johnson v. Holliday, 79 Ind. 
151; Varnum v. Hart, 47 Hun 18 [rev 
on other grounds 119 N. Y. 101, 23 
NE 183]; Child v. Grace, 2 C. & P. 
193, 12 ECL 522. 

68. Ala.—Collier v. Dick, 111 Ala. 
263, 18 S 522. 

Me. eens v. Usher, 98 Me. 468, 


57 A 8 

Mase. Keith v. Marcus, 181 Mass. 
377, 68 NE 924; Com. v. Kenney, 12 
Metce. 235, 46 AmD 672. 

Mo.—State v. Hale, 156 Mo, 102, 
56 SW 881. 

N. H.—Horan v. Byrnes, 72 N. H. 
938,.54 A 942, 101 AmSR 670. 

N. Y.— Leggett v. Schwab, 111 App. 
Div. 341, 97 NYS 805. 

Or. —Caseday vy. Lindstrom, 44 Or. 
309, 75 P 222. 

Pa.—Com. v. Zorambo, 205 Pa. 109, 
54 A716. 

Eng Eats v. Andrews, M. & M. 
336, 22 ECL 540. 

69. Slattery v. Peo., 76 Ill. 217. 

70. Killian v. Georgia, etc., R. Co., 
97 Ga. 728, 25 SE 38 

71. Peo. v. eeelee. 13 Utah 69, 
44 P "97. 

72. Riley v. State, 107 Miss. 600, 
65 S 882, LRA1915A 1041. 

[a] MIllustration.—Where a _ hus- 
band was on trial for a murder of 
which his wife had been convicted, 
it was improper to admit evidence of 
a conversation between the husband 
and wife, while they were in prison, 
in which the wife was bemoaning her 
fate and said to the husband that he 
had forced her to take the entire re- 
sponsibility, whereas he knew that 
he had made-her kill the deceased, 
which charge the husband did not 
deny, but merely endeavored to 
soothe the wife. Riley v. State, 107 
Miss. 600, 607, 65 S 882, LRAI915A 
1041 (“It is not always conducive to 
domestic peace for a husband to con- 
tradict the statements of his wife, 
and ordinarily the wise husband at- 
tempts to soothe and placate his irate 
spouse, rather than to question her 
statements, however wide of the 
truth they may be. A few husbands 
are brave or foolhardy, and at all 
hazards risk the consequences; but 
the law does not fix rules for 
the guidance of the superman, but 
all rules are adopted for the aver- 
age. Of course, a judge far away 
from ‘the firing line’ incurs no im- 
mediate danger by lining up with 
the superman, but we who are fash- 
ioned in the average mold shrink 
from even that form of bravado. 
Speaking for the average man, we 
are of opinion that appellant was not 
called upon to deny the statement of 
his wife, made under the circum- 
stances surrounding them at the 
time. His failure to deny, dispute, 
or hedge meets with our idea of 
what a normally prudent and sen- 
sible man would naturally have 
done, and therefore the evidence had 
no probative value, but was prob- 
ably very damaging to him with the 
jury’’). 
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ment is not admissible where the party sought to be 


was unable to hear it,7* as where 


he was deaf,’® unconscious,”® or suffering to such an 
extent that ‘his attention was distracted.77 
the statement was made within the hearing of the 
party, it may be received, although not made in his 
The mere fact that the party was 
within hearing distance of the speaker is not suffi- 
cient,”® unless the situation was such that he must 
necessarily haye heard.®° 
ability that a party heard a statement it is proper 
to consider such matters as the loudness of tone in 
which the statement was made,§! intervention of 


But if 


On the question of prob- 


73. U. S.—Parulo v. Philadelphia, 
etc., R. Co., 145 Fed. 664. 

Ala. “Downing vy. Woodstock Iron 
Co,, 93. Ala. 262, Oe Gs 

Cal. Henderson v. Northam, 175 
Cal. 493, 168 P 1044; Dawson v. 
Schloss, 93 Cal. 194, 29 P 31. 

Ill.—Hatcher v. Quince Horse R., 
etc.,Co.,; 181. 111. A. 30, 
aye Ind.—Pierce v. Goldsberry, 35 Ind. 

Towa—Commercial Nat. Bank v. 
Flickinger, 156 Iowa 97, 135 NW 416; 
Martin v. Capital Ins. Co., 85 Iowa 
643, 52 NW 534. 

Mass.—Farrell ‘-v. Weitz, 160 Mass. 
288, 35 NE 783; Simonds v. Patridge, 
154 Mass. 500, 28 NE 901; Mallen v. 
Boynton, 132 Mass. 443; Com. v. Ken-. 
ney, 12 Metc. 235, 46 AmD 672. 

Mich.—Sanscrainte v. Torongo, 87 
Mich. 69, 49 NW 497; Barry v. Da- 
vis, 33 Mich. 515. 

Mo.—Co offey v. Tiffany, 192 Mo. A. 
455, 182 SW 495 

N. J.—Hauser v. Goodstein, 75 N, 
J: Ly, 665-66.-A (932. 

N. Y.__Mattison v. Mattison, 203 
N. Y. 79, 96 NE 359 [rev 137 App. 
Div. 918, 122 NYS 1136]; Sane oy Vv. 
Rhodes, 18 NYS 484 {aff 138 N.Y . 461, 
34 NE 199]. 
eS C.—State v. Burton, 94 N. C. 

Or.—Patty v. Salem Flouring Mills 
Go., 53 » Or. Rat 354, 96 P 1106, 98 
P 521, 100 P 298 [cit Cyecls Josephi 
v. Furnish, 27 Or. 260, 41 P 424. 

Pa.—Cain v. Cain, 140 Pa, 144, 21 
A 309. 

Tenn,—Allison v. Barrow, 3 Coldw. 
414, 91 AmD 291; Queener v. Morrow, 
1 Coldw. 123. 

Tex.—Taliaferro v. Goudelock, 82 
Tex. 521, 17 SW 792; Frey v. Myers, 
(Civ. A.) 113 SW 592; Bass v. Tolbert, 
51 ‘Tex. Civ. A. 437; 112 <SWeL0T?; 
Cabinegs v. Holland, (Civ. A.) 30 Sw 


°F tah. —Kuchenmeister v. Los An- 
geles, etc., R. Co., 172 P 725. 

[a] ‘Where the speaker was thirty 
feet away from the party sought to 
be affected, the statement is not ad- 
missible unless it is shown that the 
party could and did hear what was 
said. Martin v. Capital Ins. Co., 85 
Iowa 6438, 52 NW 534. 

74. See cases infra notes 75-77. 

75. Tufts v. Charlestown, 4 Gray 
(Mass.) 537. 

76. Gowen v. Bush, 76 Fed. 349, 22 
CCA 196 [app dism 19 SCt 877 mem, 
43 L. ed. 1178 mem]; Dean v. State, 
105 Ala. 21,17 S 28; Peo. v. Koerner, 
154:°N. Y. 355, 48 NE 730. 

77... Schilling, v.) Union Re Cos” 77% 
App Div. 74, 78 NYS 1014; Tinker v. 
New York, ete., Tos 93 Hun 269, 
36 NYS 672 {aff 157 N. Y. 312, 51 NE 


1031]. 

78. Neile v. Jakle, 2 C. & K. 709, 
61 ECL 709. 

79. Jackson v. Builders’ Wood 


Working Co., 91 Hun 435, 36 NYS 227. 
80. Josephi v. Furnish, 27 Or. 260, 
41 P 424; Moore v. Smith, 14 Serg. 
& R. (Pa.) 388; Neile v. Jakle, 2C. & 
K. 709, 61 ECL 709. 
81. Vincent v. Huff, 8 Serg. & R. 
(Pa.) 381. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


— a 


§§ 358-362] 


partitions between the speaker and the party,®? and 
whether the party was listening®? or was employed 
about other matters.8¢ Whether or not the party 
actually heard the statement is a question of fact 
for the AL Vecra 

A report to a party as to a statement ‘made out 
of his presence in connection with his conduct when 
such report is made has the same significance as 
though the original statement had been actually 
nestd by him. 86 

[§ 359] (8) Understanding of Statement. In 
order that a party’s conduct with reference to a 
statement may be relevant as an admission, it is 
of course necessary that he should have understood 
the statement.’7 Therefore a statement which was 
made in a language of which the party was ignorant 
or with which he was not familiar is not compe- 
tent, and the same is true of a statement made to 
a party who is at the time so intoxicated that he 
cannot understand it.8® Whether the party was 
able to understand the statement is a question for 
the jury.°° 

{[§ 360] (4) Knowledge of Party. In order 
that any significance may attach to the failure of 
a party to reply to a statement he must have been 
possessed of knowledge concerning the subject mat- 
ter of the statement sufficient to enable’ him to re- 
ply if he was inclined to do so.%1 | 

[§ 361]: (5) Right of Speaker to Information. 
It has been considered that the silence of a person 


' 82. Yale v. Dart, 17 NYS 179 [rev Tenn.—Queener 


EVIDENCE 


[220.7.] sae 


in whose hearing a statement is made 1s without 
evidentiary value where the speaker has no right 
to information on the subject;9? but it would seem- 
that such a rule, while obviously proper in cases 
where the failure to reply might fairly be attributed. 
to a mere disinclination to discuss personal affairs 
with strangers,®? is too narrow to afford a general 
test, because it is easy’ to conceive of circumstances 
under which a reply might be expected, even though: 
the speaker was a mere meddler.9* There is such a 
duty to speak that silence may warrant an inference 
of admission where parties meet for settlement of 
their differences,®> where it appears that the party 
must have known that his opponent would alter his 
position in the event of nondenial,®* or where the 
party addressed is under obligation to afford | ‘to 
the speaker correct information regarding the stb 
ject matter of the declaration.” 

[§ 362] c¢. Determination as to Admissibility, 
Whether the situation was one from which the jury; 
may reasonably find a party’s conduct relevant to 
a fact in issue is a preliminary question for thé 
court,®8 to be determined in view of all the evidence 
in the case, direct or circumstantial; for a persor 
is not at liberty to make evidence for himself by the 
simple expedient of saying something to his oppo- 
nent and then supporting the truth of his staternent? 
by proof that it was not denied.t Silence or ac- 
quiescence is a species of evidence to be receivéd 
with caution;? and proof of a statement made in 


v. Morrow, 1| Colfax Hotel Co., 88 Iowa 4, 55 NW, 


on other grounds 19 NYS 389]. 

._83. . Steer v. Little, 44 N. H. 613. 
84. .Drury v.. Hervey, 126 Mass. 

519; ais v. Smith, 14 Serg. & R. 


(Pa.) 88. 

85. skate v. Dexter, 115 Iowa 678, 
87 NW 417. 
sane Ponting v. More, 165 Ill. A. 


87. U. S.—Parulo v. Philadelphia, 
etc., R. Co., 145 Fed. 664; Gowen.v. 
Bush, 76 Fed. 349,22 CCA 196 [app 


dism 19 SCt 877 mem, 43 L. ed. 1178 
mem]. 
~ Ala.—Stephens v. Barnwell, 154 


Ala. 124, 45 S 2383; Clarke v. State, 
78 Ala. 474, 56 AmR 45 


~ Cal.—Henderson v. Northam, 175 
Cal. 493, 168 P 1044. - 
~Ga.Simmons v. State, 115 Ga. 


574, 41 SE 983. 

- Iil.—Hatcher v. SERED, Horse R., 
ete., Co., 181 Ill. A. 

Ind.—Leach v. eR ae: 14 Ind. 
A: 375, 42 NE 1081. 
: Iowa.—Urdangen v..Doner, 122 
Iowa 533, 98 NW 317; Martin. v. 
77 a Ins. Co., 85 Iowa 648, 52 NW 


y.—Eaton v. Com., 122 Ky. 7, 90 
sw 972, 28 KyL 906, 12 AnnCas 874. 


Me. —Thayer Vv. Usher, 98 Me. 468, 
Ly el eRe ae . 
Mass.—Cheney v. Cheney, _ 162 


Mass. 591, 39 NE 187;.Com. v. Ken- 
ney, 12 Metec. 235, 46 AmD 672. 

Mo.—Atkinson v.. American School 
of Osteopathy, 199 Mo. A. 251, 202 
SW 452. 

N. J.—Hauser v. Goodstein, 75 N. 
J: L. 66, 66 A 932. 

N. Y.—Peo. v. Koerner, 154 N. Y. 
355, 48 NE 730; Fittin v. Sumner, 176 
App. Div. 617, 163 NYS 443; Leggett 
v. Schwab, 111 App. Div. 341, 97 NYS 
805; Schilling v. Union R. Co., 77 App. 
Div. 74, 78 NYS 1015; Tinker v. New 
York, etc., R.86Co;} 92 Hun 269, 36 
NYS 672 [aff 157 N. Y. 312, 51 NE 
1031]; -Jackson v. Builders’ Wood- 
Working Co., 91 Hun 435, 36 NYS 
227; Akers v. Overbeck, 18 ‘Misc. 198, 
41 NYS 382; Metropolitan L. Ins. Co: 
v. Schaefer, 16 Misc. 625, 40 NYS 984. 

N. C.—State v. Burton, 94 N. C. 947. 
. Or.—Josephi v. Furnish, 27 Or. 260, 
41 P 424 
---R, 1—State v. Epstein, 25 R.I. 131, 
55 A 204 


Coldw. 123. 

Tex.—Bass vy. Tolbert, 51 Tex. ‘Civ. 
A. 437, 112 SW. 1077; Cabiness v. Hol- 
land, (Civ. A.) 30 SW 63. 

Wash.—McCord v. Seattle Hlectric 
Co., 46 Wash. 145, 148, 89 P 491, 13 
LRANS. 349 [quot Cyc]. 

{a] Illustration.—Where a state- 
ment of a person who had been. rid- 


ing with plaintiff at the time of the} 


accident as to the cause thereof was 
made immediately on, or soon after, 
regaining consciousness after the ac- 
cident, and plaintiff had ’been assist- 
ing in caring for her, and was her- 
self seriously injured and hysterical, 
it was inadmissible as an admission, 
on the ground that it was made in 
plaintiff’s presence and hearing, and 
was not objected to by her «McCord 
v. Seattle Electric Co., 46 Wash. 145, 
89 P 4091; 13 LRANS 3.49, 

88. Parulo v, Philadelphia, etc., R. 
€o., 145 Fed. 664; Riley v. Martinelli, 
$7 “Cal. 575, 32 Pp 579, 33-AmSR 209, 
21- LRA 33; Wright .v. Maséras, 56 
Barb. _(N. YY.) 521; Catanzaro v. 
Pennsylvania Re Cox 230ePa. 305; 79 
A 624. E 


89. State v. Perkins, 10 N. HAR: 
90. State v. Perkins, 10 N. © 377. 
91. U. S.—Morris’ v. Norton, 75 
ee, 912,721 COA 553. 
a.—Orr v. Stewart, 13 Ala. A. 


542, “9 S 649 


Me.—Robinson v. Blen, 20 Me. 109. 


Mass.—Com. v. Kenney, 12 Mete. 
235, 46 AmD 672. : 
Miss.—Edwards v. Williams, 2 


Miss. 846. 
Mont.—Terr. v. Big Knot on Head, 

6 Mont 242,11 P 670. 

fray H.—Wallace v. Goodall, 18 N. 


N. Bit v. AXtna L. Ins. Co., 
150.-N. C.°f, 63.SE 124. 

Oh _Grifith v. Zipperwick, 28 Oh. 
St. 388: 

Eng.—Hayslep v. Gymer, 1 A. & E. 
162, 28 ECL 96, 110 Reprint 1169. 

92. Ala.—Thornton v. Savage, 120 


22 Cal. 


; Ala. 449, 25 S 27. 


Cal.—Wilkins v. Stidger, 
231, 83 AmD 64. 

Ga.—Carter v. Buchannon, 3 Ga. 
513. 

Ind.—Pierce v. Goldsburg, 35 Ind. 
SLC. 

Iowa.—Des Moines Sav. -Bank v. 


|}a stranger says to a party... 
|} be impertinent, and_best rebuked ne 


67. 

Mass.—Drury v. Hervey, 126 Mass. 
519; Com. v. Densmore, 12 Allen+535% 
Hildreth  v. Martin, ’8 ./Allen 371: 
Larry v. Sherburne, 2 Allén 34; Com 
Vv. Sore a 12 Metc. 235, 46 AmD 672. 

H.—Corser v. Paul, 41 N. H.: 245 
77 wimp 753; 

Y.—Blanchard v. vipe.t 55 ‘Nz 
Ba shee oe 543. 

Pa.—Porter v. Nelson, 121 Pa. 6283 
15 A 852; Gregory v. Com..,. 121 Pay 
611, 15 A "452, 6 AmSR: 804; Bentley’s 
App., 992 Pat 500; McClenkan v. Me* 
Millan, 6 Pa. 366; Moore v. Smith, : 14 
Serge. & R..:388. 

Vt.—Hackett v. Collender; 32 Vt 
97; Brainard v. Buck, 25 Vt. 573,..60 
AmD 291; Vail v. Strong, 10 Vit. 457. 


Eng.—Child v. Grace, 2 C. & P. 193; 
12 BCL %522. ed! f 
[a] Reason for rule.—(1) ‘What 


may 


Carter v. Buchannon, 3 Ga? 
513, 522. (2) “There are many cases 
where the intervention of a third 
person may properly be deemed un; 
necessary, and his statements be re+ 
garded as immaterial and impertin- 
ent.” ee yite Vv. Sherburne; (4 Allen 
(Mass.) 34, 35. 

93. Thornton vy. ‘Savage, 120 Alas 
449, 25 S.27; Perry vy. Johnston, | 59 
Ala. 648. 

94. See supra § 357. ; 

95. ants (pn VeeLaylorugs Grant 
(Pa.)< 195, 

96. Des Moines Say. Bank v. Col! 
fax Hotel Co., 88 Iowa 4, 55 NW 67; 
Hendrickson v. Miller, 8 'S. G? L. 296: 

97. Reid v. Barnhart, 54 N C. 142; 
Andres v. Lee, '21 N. C. 318. 

98. Miller v. Dill, 149 Ind. 326, 49 
NE: 272; State v. Burton, 94 N. C. 947% 
Pierce v. Pierce, 66 Vt: 369, 29 A 364. 

99. Conway v. State, 118 Ind. 482; 


silence.” 


os 


|21 NE 285 


1. Hill v. Bishop, 2 Ala. 320; Fear 
ing. v. Kimball, 4 Allen (Mass.) 125, 
81 AmD 690; St. Louis Fourth Nat. 
Bank v. Nichols, 43 Mo. A. 385; Davis 
v. Gallagher, 124.N. Y. 487, 26 NE 
1045; Leonard v. Tillotson, 97 N. Y. 
1, 49 AmR 508. 

2. U. S.—Parula v. Philadelphia, 


étc.,,R. Co.,.145 Bed. 664. 
Cal. —Peo. v. Mallon, 1038 Cal. 513, 
37 P*612- ; 
Gai—Rolfe v. Rolfe, 10 Ga. 1243; 


326 [22C.J.] 


the presence of a party should be stricken out if it 
is not followed by proof of the party’s conduct on 


the occasion.? 


al! 363] 


) Letters and Telegrams—(a) General Rule. 
der ordinary circumstances, the mere fact that one 
received a letter containing false statements of fact 
does not impose upon him any obligation to reply 
thereto, and hence the general rule is that an omis- 
sion to answer a written communication has no pro- 
bative value as tending to show an admission of 
the truth of the matters stated therein,* especially 
where the party failing to reply has taken a final 
position in the matter in dispute, or for some other 


Carter v. Buchannon, 3 Ga. 5138. 
weve May v. Coffin, 4 Mass. 341. 
N. H.—Corser v. Paul, 41 N. H. 24, 

tT? AmD 753; Wallace v. Goodall, 18 

N. H. 439. 

N. C.—Boney v. Boney, 161 N. C. 

14, 622, 77 SE 784; Blackwell Dur- 
am Tobacco Co. v. McElwee, 96 N. 

‘@ 71, 1 SE 676, 60 AmR 404. 

Pa. sp Moore v. Smith, 14 Serge. & R. 


28g, 3 
Nothing can be more dangerous 
than this kind of evidence; it should 
always be received with caution, and 
never ought to be, unless the evi- 
dence is of direct declarations of that 
kind, which naturally calls for contra- 
diction; some assertion made to the 
man, with respect to his right, which, 
by his silence, he acquiesces in.” 
Moore v. Smith, supra [quot Boney 
v. Boney, supra]. 

g Ala.—Thornton v. Savage, 120 
Ala. 449, 25 S 27. 

Cal.—Peo. v. Mallon, 103 Cal. 613, 
87 P 512. 

Ga.—Ware v. State, 96 Ga. 349, 23 
SE 410. 

Mo.—Senn v. Southern R. Co., 108 
Mo. 142, 18 SW 1007. 
ee Y.-Jewett v. Banning, 21 N. 

2%. 

Failure to deny (1) is an es- 
sential element of relevancy and 
must be established. Senn v. South- 

n R. Co., 108 Mo. 142, 18 SW 1007. 
3 But the denial may be in general 
erms, denial in detail not being es- 
Sential. Ware v. State, 96 Ga. 349, 23 
SE 410. (3) It is not conclusive 
against implied admission that the 
Fewett, has been previously denied. 
wett v. Banning, 21 N. Y. 27. 

. S—Moy Wing Sun v. Pren- 
beat 934" Fed. 24, 148 CCA 40; Packer 
Wy. (S54) LOG Fed. 906, 46 CCA 35% 
ab Be v. Norton, 75 Fed. 912, 21 CCA 

3 


Ala.—Curjel v. Hallett Mfg. Co., 
73 S 938; Corry v. Sylvia y Cia, 192 
Ala. 550, 68 S 891. 

Colo,—-Lee- Clark-Andreesen Hard- 

are Co. v. Yankee, 9 Colo. A. 4438, 48 

Aa 

D. C.—Meguire v. Corwine, 10 D. 
81 [aff 101 U. S. 81, 25 L. ed. B59q; 

Fla.—Sullivan v. McMillan, 26 Fla. 
543, 8 S 450. 

_fi).—Razor v. Razor, 149 Ill. 621, 
36 NE 963. 

lowa.—Seevers v. Cleveland Coal 

0., 158 Iowa 574, 1838 NW 793, Ann 

1s1915D 188. 

Mdad.—Biggs v. Stueler, 93 Md. 100, 
48 A 727. 

Mass.—Arcade Malleable Iron Co. 
vw. Jenks, 229 Mass. 95, 118 NE 288: 
Kumin v. Fine, 229 Mass. 75,118 NE 
187; Smith v. Abbott, 221 Mass. 326. 
109 NE 190; Jennings v. Wall, 217 
Mass. 278, 104 NE 738; Pye v. Perry, 
217 Mass. 68, 104 NE 460; Callahan v. 
Goldman, 216 Mass. 234, 103 NE 687; 
Fearing v. Kimball, 4 ‘Allen 125, 81 
AmD 690. 

Mich.—St. Tohns’ State Bank v. Mc- 
Cabe, 1385 Mich. 479, 98 NW 20; Zeig- 
ee Henry, 77 Mich. 480, 43 NW 

N. J.—Hand v. Howell, 61 N. J. L. 
142, 38 A 748 [aff 61 N. J. L. 694, 43 
A 1098}. 


d. In Respect to Written Statements— 


EVIDENCE 
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reason the correspondence has ended because no ad- 
vantage could be deemed likely to accrue from fur- 


ther correspondence. S 


Un- 


[§ 364] (b) 


N. Y.—Rex v. Hudson Realty Co., 
210 N. Y. 467, 104 NE 926; Viele v. 
McLean, 200 N. Y. 260, 93 NE 468; 
Thomas v. Gage, 141 N. Y. 506, 36 
NE 385; Bank of British North Amer- 
ica v. Delafield, 126 N. Y. 410, 27 NE 
797; Learned v. Tillotson, -97 N. Y. 
1, 49 AmR 508; Palmer v. Schwarzen- 
bach, 164 App. Div. 614, 150 NYS 158; 
Droste v. Wabash R. Co., 153 App. 
Div. 160, 188 NYS 203; Healy v. Mal- 
colm, 77 App. Div. 69, 78 NYS 1043; 
Jacobs v. Cohn, 46 Misc. 115, 91 NYS 
339; Levison v. Seybold Mach. Co., 22 
Misc. 327, 49 NYS 148; Martinson & 
Nibur, Ine. v. Van Cortlandt Operat- 
ing Co., 155 NYS 359; Haas v. Bonwit, 
119 NYS 202; Waring v. New York 
Tel. Co., 4 Daly 233, 44 HowPr 69. 

Pa.—Barrow v. Newton, 48 Pa. 
Super. 382. 

Ss. me apt oa v. Cleveland, 76 S. 
C. 432, 57 SE 3 

Vt—Hill v. Bratt, 29°Ve. 119: 

Eng. — Wiedemann v. Walpole, 
1891) 2 Q. B. 534; Gaskill v. Skene, 

14 Q. B. 664, 68 ECL 664, 117 Re- 
print 256; Richards v. Frankum, C1Lkor 
& P. 221, 38 ECL 138; Fairlie v. Den- 
ton, 3 C. & P. 103, 14 ECL 472; Draper 
Yager 15 M. & W. 166, 153 Reprint 


N. Rr enews v. Eastern Car Co., 
49 N. S. 20 

“Tt is cottiea that failure to answer 
a letter is not an admission of the 
facts stated in it.” Callahan v. Gold- 
man, 216 Mass. 234, 237, 103 NE 687. 

“One to whom a letter is written 
may remain silent when there is no 
duty to speak, and in such case 
silence does not operate as an admis- 
sion of the matters to which the let- 
ter relates.” Thomas v. Gage, 141 N. 
Y. 506, 510, 36 NE 3885 [quot Viele v. 
McLean, 200 N. Y. 260, 93 NE 468 
(rev 128 App. Div. 910, 112 NYS 
1149)]. 

“The rule seems to be that the fact 
that an addressee fails to answer a 
letter does not make the letter ad- 
missible as containing admissions by 
silence.” Seevers v. Cleveland Coal 
Co., 158 Towa 574, 594, 138 NW 793, 
AnnCas1915D 188. 

[a] Reason for rule.—‘“Reasons 
may exist why he [the recipient] 
may choose and have a right to re- 
main silent and to vindicate himself 
at some future period and on some 
more opportune occasion.” Talcott v. 
Harris, 93 N. Y. 567, 571 [quot Viele v. 
McLean, 200 N. Y. 260, 262, 93 NE 
468 (rev 128 App. Div. 910, 112 NYS 


1149)]. 
[b]  Ilustrations.—(1) Statements 
contained in unanswered letters 


written to an indorser by an indorsee 
relative to promises to pay the note 
are not evidence of acquiescence by 
the indorser in the truth of such 
statements. St. Johns’ State Bank 
v. McCabe, 135 Mich. 479, 98 NW 20. 
(2) Unanswered letters ‘from plain- 
tiff to defendant written many 
months after plaintiff had quit de- 
fendant’s employment, which merely 
narrated past transactions, were not 
admissible in an action for salary, 
etc. Seevers v. Cleveland Coal Co., 
158 Iowa 574, 1388 NW 793, AnnCas 
1915D 188. 

{c] Disclaimer of knowledge.—A 


Telegrams are subject to the same rule in this 
respect as letters.® 


When Admissible. Notwithstand- 


ing the general rule just stated,’ there are circum- 
stances under which unanswered letters are compe- 
tent evidence of admission by acquiescence in the 
statements therein contained.® 
sibility is found in whether the circumstances are 
such that in the ordinary practice of mankind the 
party receiving the letter would have answered it if 
he did not acquiesce in the statements contained 
| letter written by plaintiff shortly be- 


The test of admis- 


fore suit to one of the defendants, 
containing statements which, if true, 
were damaging to the defense, was 
not admissible, because of failure to 
deny, where the reply merely dis- 
claimed knowledge of the controversy 
and refused to express any opinion, 
in the absence of detailed informa- 
tion. Palmer v. Schwarzenbach, 164 
App. Div. 614, 150 NYS 158. 

{d] Oral declarations distin- 
guished.—‘It may well be that under 
most circumstances what is said to 
a man to his face, which conveys the 
idea of an obligation upon his part 
to the person addressing him, or on 
whose behalf the statement is made, 
he is at least in some measure called 
upon to contradict or explain; but a 
failure to answer a letter is entirely 
different, and there is no rule ef law 
which requires a person to enter into 
a correspondence with another in 
reference to a matter in dispute be- 
oe ope Learned v. Tillotson, 
ey 1, 12, 49 AmR 508. 

ne “Reeves. v. Abercrombie, . 
108" Ala. 535, 19 S 41. ; 

Colo.—Patrick v. Crowe, 15 Colo. 
543, 25 P 985. 

Fla.—Sullivan v. McMillan, 26 Fla. 
543, 8 S 450. 
ae .—Porter v. Ledoux, 6 La. Ann. 

Mich.—Canadian Bank of Come 
merce v. Coumbe, 47 Mich. 358, 11 
NW 196. 

N. Y.—Learned v. Tillotson, 97 N. 
Y. 1, 49 AmR 508; Wait v. Borne, 7 
NYSt 113. 

Pa.—Dempsey v. Dobson, 174 Pa. 
ve 34 A 459, 52 AmSR 816, 32 LRA 

6. Lynch v. McCabe, 126 App. Div. 
111 NYS 291. 

» See supra § 363. 

S.—Benn v. Forrest, 213 Fed. 
130 CCA 277; Wilmoth vy. Hamil- 
ton, 127 Fed. 48, 61 CCA 584; Morris 
v. Norton, 75 Fed. 912, 21 CCA 553. 

Ala.—Corry v. Sylvia y Cia, 192 
Paes. 550, 68 S 891, AnnCas1917B 

Ind.—St. Joseph Hydraulic Co. v. 
Globe Scene ke Paper Co., 156 Ind. 665, 


eee 
y.—Murray v. East End Impr. Co., 

60 Sw 648, 22 KyL 1477. 

Me.—Perley v. McGray, 115 Me. 
398, 99 A 39; Dennis v. Waterford 
Packing Co.. 113 Me. 159, 93 A 58, 
AnnCas1917D 788; Ross v. Reynolds, 
112 Me. 223, 91 A959. 

Minn.—Sonnesyn v. Hawbaker, 127 
Minn. 15, 148 NW 476. 

Mo.—Clay v. Brown, 148 Mo. A. 
hd 128 SW 803. 


M.—Eagile Misz ete.,. Co. v. 
Hamilton, 14 N.-M. 271, 91 P 718. 
N. Y.—White v. White, 20 App. 


Div. 560, 47 NYS 2738. 
Tex.—Harmon v. TCO ERD 39 Tex. 
Civ." A= 251, 87° Sw 20 
Vt.—Fenno v. Weston, 31 Vt. 345. 
Wash.—Irwin v. Buffalo Pitts Co., 
39 Wash. 346, 81 P 849. 
91 pns Keen ve UPriest, /Tsi  & 1 
[a] In an action for fraud in the 
sale of an automobile, a letter writ- 
ten by the buyer to the seller, stat- 
ing that he had misrepresented the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is 


§§ 364-368] 


tnerein.®. A failure to reply may be a relevant fact 
where the party receiving a letter has in any way 
invited it,’° or where there is any ground to infer 
that he has acted ou it1! by partly answering ?? or 
otherwise recognizing it,!3 or where, with such let- 
ter, goods or other articles are forwarded with bills, 
and these are received without return or protest,!4 
or where money is sent upon terms and conditions 
stated in the letter and is not returned and there is 
no objection to, or denial of, the statements con- 
tained in the inclosing writing.1®> So also a dunning 
letter written to a debtor and incidently stating the 
terms of the contract under which the money is 
alleged to be due has been held admissible in con- 
nection with a failure to reply ;!¢ and where a letter 
from one party to a contract to the other showed 
that the writer placed a different construction on 
the contract than did the other party, the latter’s 
silence was held an acquiescence in such construc- 
tion.?7 

A telegram may be admissible under the same cir- 
cumstances which would warrant the admission of 
a letter containing the same statements.!® 

When a party voluntarily reads a letter to an- 


car, “is clearly admissible. Though 
in a sense self serving, it is admis- 
sible because, if the charge con- 


EVIDENCE 


[22 Coss} 32k 
other, such statement assumes the form of an ad- 
mission by the party reading the letter, and testi- 
mony of such admission becomes primary evidenee.?® 

[§ 365] (c) For Purpose of Impeachment or 
Rebuttal. Where a party has testified that he never 
answered certain letters, and never made any ad- 
mission of the statements contained in such letters, 
the letters are not competent for the purpose of 
impeachment or in rebuttal.?° 

[§ 366] (d) Independent Relevancy.2: A let- 
ter, the statements of which are not competent in 
connection with nondenial or other conduct of the 
party, may still be relevant for other reasons,?? as, 
for example, to prove demand 2? or notice.24 

[§ 367] (e) Probative Force. Failure to deny 
a statement in a letter is merely a circumstance to 
be weighed in connection with other evidence bear- 
ing upon the correctness of the statement,2° and it 
has less probative force than would attach to a 
failure to reply to an oral statement made di- 
rectly to the party.?¢ 

[§ 368] (2) Other Documents or Writings. 
Where it is affirmatively shown, by either direct or 


circumstantial evidence, that a writing or docu- 


the Courts will take notice, 
swer such letters; 
taken, according to the ordinary prac- | 


to an- 


an answer.” Draper v. Crofts, 15 M. 
and must it be 


& W. 166, 169, 153 Reprint 434. 
17. Peninsular Naval Stores Co. v. 


tained in it is untrue, it is calculated 
to evoke a reply. If no reply is 
made, that fact, unexplained, may 
afford an inference that the charge is 
true.” Ross v. Reynolds, 112 Me. 223, 
226, 91 A 952. 

{b] Running correspondence.—(1) 
Letters which are part of a running 
correspondence may be submitted to 


the jury with a caution that failure’ 


to reply to a particular statement 
must not be regarded as an admission 
unless the jury are satisfied that the 
party was silent because he could 
not deny the statement. Morris v. 
Norton, 75 Fed. 912, 21 CCA 553. To 
same effect Fenno v. Weston, 31 Vt. 
345. (2) A statement in a letter writ- 
ten by plaintiff to defendant in the 
course of correspondence concerning 
plaintiff’s claim for injuries by the 
alleged negligence of defendant’s 
chauffeur, that the latter had ap- 
plied for a license and was employed 
by defendant to operate the car, to 
which defendant did not reply, has 
been held admissible as an admission. 
Benn v. Forrest, 213 Fed. 736, 130 
COATT 7 

[ec] Correspondence with corporate 
officers.— Correspondence between the 
president, secretary, and treasurer of 
a@ corporation, and a person having 
business relations with it, in relation 
to such transactions, is admissible 
on the question of the acquiescence 
of the corporation in the statement 
of the nature of the transactions 
which are the subject of the corre- 
spondence made by the other party 
in his letters to such officers. Hagle 
Min., etce., Co. v. Hamilton, 14 N. M. 
atl Ody Pets) 

9. Wiedemann v. Walpole, [1891] 
2 Q. B. 534, 537 (“There are cases— 
business and. mercantile cases—in 
which the Courts have taken notice 
that, in the ordinary course of busi- 
ness, if one man of business states 
in a letter to another that he has 
agreed to do certain things, the per- 
son who receives that letter must 
answer it if he means to dispute the 
fact that he did so agree. So, where 
merchants are in dispute one with the 
other in the course of carrying on 
some business negotiations, and one 
writes to the other, ‘but you promised 
me that you would do this or that,’ 
if fhe other does not answer the let- 
ter, but proceeds with the negotia- 
tions, he must be taken to admit the 
truth of the statement. But such 
eases as those are wholly unlike the 
case of a letter charging a man with 
some offence or meanness. Is it the 
ordinary habit of mankind, of which 


tice of mankind, that if a man does 
not answer he admits the truth of the 
charge made against him? If it were 
so, life would be unbearable. A man 
might day by day write such letters, 
which, if they were not answered, 
would be brought forward as evi- 
dence of the truth of the charges 
made in them. The ordinary and wise 
practice is not to answer them—to 
take no notice of them. Unless it is 
made out to be the ordinary prac- 
tice of mankind to answer, I cannot 
see that not answering is any evi- 
dence that the person who receives 
such letters admits the truth of the 
statements contained in them’). See 
also cases supra note 8. 

10. Iowa-Minnesota Land Co. v. 
Conner, 136 Iowa 674, 112 NW 820; 
Murray v. East End Impr. Co., 60 SW 
648, 22 KyL 1477; Ikenberry v. New 
York L. Ins. Co., 127 Minn, 215, 149 
Com. v. Eastman, 1 Cush. 
(Mass.) 189, 48 AmD 596. 

12. Canadian Bank of Commerce 
v. Coumbe, 47 Mich. 358, 11 NW 196; 
Eagle Min., etc., Co. v. Hamilton, 14 
N. M. 271, 91 P 718; Lotty v. Leona 
Holding Corp., 98 Misc. 625, 163 NYS 
86; Lau Co. v. Darr, 76 Misc. 512, 135 


NYS 598; Fenno v. Weston, 31 Vt. 
345. 
{a] Thus the omission of a party 


to reply to statements in a letter 
about which he has knowledge, and 
which, if not true, he would naturally 
deny when he replies to other parts’ 
of the letter, is evidence tending to 
show that the statements so made 
and not denied are true. Fenno v. 
Weston, 31 Vt. 345. 

{[b] A mere acknowledgment of 
receipt, the writer postponing further 
reply, is inadmissible. Canadian 
Bank of Commerce v. Coumbe, 47 
Mich. 358, 11 NW 196. 

13. Murray -v. East End Impr. Co., 
60 SW 648, 22 KyL 1477; Dutton v. 
Woodman, 9 Cush. (Mass.) 255, 57 
AmD 46; Harmon v. Leberman, 39 
Tex. Civ. A. 251, 87 SW 203. 

14. St. Joseph Hydraulic Co. v. 
Globe Tissue Paper Co., 156 Ind. 665, 
59 NE 995; Sturtevant v. Wallack, 
141 Mass. 119, 4 NE 615. 

15. St. Joseph Hydraulic Co. v. 
Globe Tissue Paper Co., 156 Ind. 665, 
59 NE 995. 

16. Murphey v. Gates, 81 Wis. 370, 
51 NW 573. 

“No attention at all need be paid 
to a letter asking for money which 
the party does not owe: it is a differ- 
ent case if he is bound by circum- 
stances, or by his situation, to return 


Parrish, 13 Ga. A. 779, 80 SE 28. ’ 

18. Dennis v. Waterford Packing 
Co., 113 Me. 159, 93 A 58, AnnCas 
1917D 788; Downs v. Racine-Sattley 
Co.; 175) Mo. ‘A, 382,162) Siwi33t; 

[a] MTllustrations.—(1) In a bro- 
ker’s action for commissions for 
procuring a purchaser of canned 
corn, a telegram from the purchaser 
rejecting the corn because not 
“fancy,” and a letter thereupon writ- 
ten the packer, were improperly ex- 
cluded. Dennis v. Waterford Pack- 
ing Co., 113 Me. 159, 93 A 58, AnnCas 
1917D 788. (2) In a suit for breach 
of an employment contract, where 
plaintiff sent his employer a tele- 
gram asserting the contract and the 
employer answered it failing to deny 
the assertion, the two messages a: 
admissible in evidence as an implie 
admission. Downs v. Racine-Sattley 
Co., 175 Mo. A. 382, 162 SW 331. 

19. Purinton v. Purinton, 101 Me. 
250, 68 A 925, 115 AmSR 309, 8 Anh 
Cas 205. 

20. Irwin v. Buffalo Pitts Co., 39 
Wash. 346, 352, 81 P 849 (‘“‘While the 
letters might be competent, inde- 
pendent, testimony in favor of tle 
appellant, we do not think they were 
competent for the purpose of im- 
peachment or competent in rebuttal 
at all. Counsel offered them for the 
purpose of impeachment only, and 
contended that they were competent. 
The court determined otherwise, and 
we think rightly. The witness said 
that he never made any admissiong, 
that he never answered the letters, 
and they show nothing to the com 
trary.) , 

21. Statements independently re 
vant generally see supra §§ 262-317. 

22. Dutton v. Woodman, 9 Cush. 
(Mass.) 255, 57 AmD 46; Hulett vy. 
Carey, 66 Minn. 327, 69 NW 81, 61 
AmSR 419, 34 LRA 384. 

23. Hand v. Howell, 61 N. J. Le 
142, 38 A 748 [aff 61 N. J. L. 694, 
43 A 1098]; Hill v. Pratt, 29 Vt. 119. 

24. Com. vy. Jeffries, 7 Allén 
(Mass.) 548, 88 AmD 712; Hand wn. 
Howell, 61 N. J. L. 142, 38 A 748 
[aff 61 N. J. L. 694, 43 A 1098]; Allén 
v. Peters, 4 Phila. (Pa.) 78. 

25. Meguire v. Corwine, 10 D. €. > 
81 [aff 101 U. S. 108, 25 L. ed. 899} 
Waring v. U. S. Telegraph Co., 4 Raty 
(N: Y.) 233, 44 HowPr 69; Hill. ¥. 
, 29 Vt. 119; Fairlie v. Denton, 
8 B. & C. 395, 15 ECL 198, 108 Reprint 
1089, 3 C. & P. 108, 14 ECL 472. 

26. Fenno v. Weston, 31 Vt. 345. 

[a] Reason for rule.—‘‘Men- use 
the tongue much more readily than 
the pen. Almost all men will reply 


328 [22C.J.] : 


ment has been brought to the attention of a party,?* 
and the circumstances are such that, if the party 
dissented from the statements contained therein, his 
dissent would naturally have been manifested by 
some objection,?® his failure to deny the accuracy 
thereof may be relevant as an admission, and hence 


to and deny or correct a false state- 
ment verbally made to them. It is 
done on the spot and from the first 
impulse. But when a letter is re- 
ceived making the same statement, 
the .feeling, which readily prompts 
the verbal denial, not unfrequently 
cools before the time and opportunity 
arrive for writing a letter. Other 
matters intervene. A want of facility 
in writing, or an aversion to corre- 
spondence, or habits of dilatoriness 
may be the real causes of the silence. 
As the omission to reply to letters 
may be explained by so many causes 
not applicable to silence when the 
parties are-in personal conversation, 
we do.not think the same weight 
should be attached to it as evidence.” 

Fenno v. Weston, 31 Vt. 345, 352. 

27. U. S.—Harrison v. Remington 
Paper Co., 140 Fed. 385, 72 CCA 405, 
3 LRANS "954, 5 AnnCas 314 {certior- 
ari den 199 U. S. 607, 26 SCt 747, 50 
LL! ed. 331]; George A. Fuller Co. v. 
Doyle, - 87 Bed. 687. 

Md.—Turner v. Turner, 98 Md. 22, 
55 A 1023 

Mass.—Com. v. Jeffries, 7 Allen 548, 
88 Ree 712 

Y.—Prout v. Chisolm, 21 App. 
‘Die 54, 47 NYS 3876; Wilshusen v. 
Binns, i9 Misc. 547, 43 NYS 1085. 

Pa.—Ryder v. Jacobs, 196 Pa. 386, 
46 A 667. 

Eng.—Rex v. Watson, 2 Stark. 115, 
3 ECL 341. 

{a] This may be shown by evi- 
dence of: (1) Possession of the docu- 
ment. George A, Fuller Co. v. Doyle, 
87 Fed. 687; Turner v. Turner, 98 Md. 
22, 55 A 1023; Com. v. Jeffries, 7 Al- 
Jen (Mass.) 548, 88 AmD 712; Wil- 
‘shusen vy. Binns, 19 Misc. 547, 43 NYS 
1085; Rex v. Watson, 2 Stark. 115, 3 
ECL 341. (2) The posting up of a 
communication in the office of the 
‘person by whom it is received. Prout 
v. Chisolm, 21 App. Div. 54, 47 NYS 
876. (3) The making of other entries 
on the same page of an account book 
to which both parties had access. 
a ach v. Jacobs, 196 Pa. 386, 46 A 
67 


28. Significance of failure to reply 
generally see supra § 357. 

29. Huggins v. Southern R. Co., 
148 Ala. 158, 41 S 856; Greenburg v. 
Childs, 242 Ill. 110, 89 NE 679; Kree- 
gre v. Margolies, 527 Mass. DEY 116 
NE 398; Hoskins v. .Velasco Nat. 
tora 48 Tex. Civ. A. 246, 107 SW 

fa]  Tllustration.—Where defend- 
ant and deceased had executed a 
‘mortgage on a filly, and thereafter 
defendant alone,-in decedent’s pres- 
‘ence, executed a second mortgage 
thereon for decedent’s benefit, such 
mortgage being lost or destroyed, 
parol evidence thereof was admissi- 
ble as an admission by deceased that 
defendant was the owner of the filly. 
Bailey v. Bailey, 189 Mo. A. 176, 122 
SW. 1099. 

"30. U. S.—Wiggins v. Burkham, 
10 Wall. 129, 19 L. ed. 884 

Ala.— Baird Lumber Co. v. Devlin, 
‘dad ‘Ala. 245,°27%S 425. 

, Ark,—St. Louis, etc., R. Co, Hy- 
arick, 109 Ark. 931, 160 SW 196. 

; Colo.—Freas v. Truitt, 2 Colo. 489. 

Ijl.— Greenburg v. Childs, 242° Ill. 
‘110, 89 NE 679; Smith v. Sears, 160 
Tll. A. 240; House v. Beak, 43 Ill. A. 
615 [aff 141 Ill. 290, 30 NE 1065, 33 


AmSR 307]; Mackin v. O’Brien, 33 

“Ill, A. 474. ‘ 
Towa.—Churchill v. Fulliam, 8 

Iowa 45. 

* .Me.—Perley v. McGray,' 115 Me. 

398, 99, A.39, 


Mass.—-Kreeger v. MAT BCHCSs 227 


Mass. 2238, 116 NE 398 
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Mich.—Pabst Brewing fee v. Lued- 
ers, 107 Mich. 41, 64 NW 872. 

Mo. —McCormack v. Sawyer, 104 
Mo. 36, 15 SW 998. 

Nebr. —Hendrix v. Beir payicin 48 
Nebr. A Kee! 48 NW 759. 

N. H.—Rich v. Eldredge, 42 N. EE: 
ass 

eee Y.—Bradley v. McDonald, 218 

Y. 351, 113 NE 340 [mod 157 App. 
Div. 572, 142 NYS 702]; Fisk Pave- 
ment, ete., Co.,v. Evans, 60 N. Y. 640; 
Blanding v. Cohen, 101 App. Div. 442, 
92 NYS 93 [aff 184 N. Y. 538 mem, 76 
NE 1089 mem]; Prout v. Chisolm, 21 
App. Div. 54, 47 NYS 376. 

Or.—Fleishner v. Kubli, 20 Or. 328, 
25 P 1086. 
Pe Rear i vy. Hutton, 1 Serge. & R. 
gar C.—McBride v. Watts, 12 S.C. L. 

4 
~ yack —Smith v. Kennedy, 1 Wash. 


wis. —-Ott v. Cream City Sand Co., 
166 Wis. 228, 164 NW 1005, 1007 [cit 
Cyel; Jones v. De Muth, 137 Wis. 120, 
118 NW 542. 

Eng.—Sherman v. Sherman, 2 Vern. 
Ch. 276, 23 Reprint 778. 
oI Can.—Kearney v. Letellier, 27 Can. 

[a] Retaining an account stated 
without objecting to its correctness 
may be a relevant fact, if the length 
of time is sufficient. to give rise to 
the inference of acquiescence. Wig- 
gins v. Burkham, 10 Wall. (U. S.) 
129, 19 L. ed. 884; Freeland v. Heron, 
7. Craneh)) (U.AiS:) 3 147,03) tie ed. 29:73 
George A. Fuller Co. v. Doyle, 87 Fed. 
687; Corps v. Robinson, 6 F, Cas. No. 
3,252, 2 Wash. C. C. 388; Baird Lum- 
ber Co. v. Devlin, 124 Ala. 245,.27 S 
425; Peck v. Ryan, 110 Ala. 336, 17 S 
733. McCulloch v. Judd, 20 Ala. 703; 
Brown v. Brown, 16 Ark. 202; Freas 
Ve, “Eruitt.2 Colo. 489; 
Brautigam, TEEN. VAG -285 5 
Grape Sugar Co. v. Turney, 58 Il 
663; Pabst Beer Co. v. Lueders, ‘107 


Mich. 41, 64 NW 872; Shepard v. 
State Bank, 15 Mo. 143; Hendrix v. 
Kirkpatrick, 48 Nebr. 670, 67 NW 


759; Rich v. Eldredge, 42 N. H. 153; 
Murray v. Toland, 3 Johns. Ch. (N. 
Y.) 569; Darlington v. Taylor, 3 Grant 
(Pa.) 195; sCoe v. Hutton, 1 Serge. & 
R. (Pa.) 398; McBride v. Watts, 12 
S. C. L. 384; Smith v. Kennedy, 1 
Wash. T. 55; Jones v. De Muth, 137 
Wis. 120, 118 NW 542; Willis v. 
Jernegan, 2 Atk. 251, 26 Reprint 555; 
Sherman v. Sherman, 2 Vern. Ch. 276, 
23 Reprint 778. But compare Butler 
v. Sams, 1388 Ga. 748, 75 SH 1127 
(where an account bearing a date 
more than two years after the date 
of a sale was rejected). See generally 
Accounts and Accounting § 276 

{b] Caution—A party is not 
called upon to dispute an account on 
every occasion on which it may be 
presented, and care should be exer- 
cised in determining whether the 
circumstances so far required the 
party to dispute the account as to 
cause his omission to do so to have 
weight against him. Churchill v. 
Fulliam, 8 Iowa 45. 


tind Schrowang v. Sahler, 2) NYS 
0. 

32. Fisk Pavement, etc. Co. v. 
Evans, 60 N. Y. 640. 

33.- U. S—George A Fuller Co. v. 
aniya Bt Fed. 687; Pits v. Robin- 
pent . Cas, No. 3, 952, 2 Wash. C. Cc. 
3 

Cal.—San Pedro Lumber Co. v. 


Reynolds, 121 Cal. 74;°53 P 410. 

Ill.—Anderson v. Mutual Reserve 
205, Life Assoc., 171 Ill. 40, 49 NE 
1 2 


ens oe 


the writing and the failure to object thereto may be 
shown in evidence.?? 
competent to show the contents of, or statements 
contained in, accounts or reports ‘of sales,°° affi- 
davits,?* bills of sale,?? book entries,°* invoices,** 
lists of rents,?5 notices to quit,3° promissory notes?” 


Under this rule it may be 


Iowa.—Iowa State Bank v. Novak, 
97 Iowa 270, 66 NW 186. 
Nene eat EE v. Augé, 15 La. Ann. 
398. 
nfo’ —Snow v. Thomaston Bank, 19 
e 
. Md.—Safe Deposit, etc., Co. v. Tur- 
ner, 98 Md. 22, 55 A 1023 

Mass.—Cheney  v. Cheney, 162 
Mass. 591, 39 NE 187. 

Minn. —Snyder v. Wolford, 33 Minn, 
175, 22 NW 254, 53 AmR 92. 

N. H.—Northumberland v. Cob- 


leigh, 59 N. H. 250 
N. J.—Oram v. Bishop, 12.N. 5. L. 
Bird v. Magowan, (Ch.) 438 A 


53s 
278. 

N. Y.—Tanner v. Parshall, 4 Abb. 
Dec. 356, 3 Keyes 431, 2 Transcr. A. 
204, 5 AbbPrNS 373, 35 HowPr 472; 
Terry v. McNiel, 58 Barb. 241; Wil- 
shusen v. Binns, 19 Misc. 547, 43 
NYS 1085; Poor v. National Union 
Bank, 17 NY Wkly Dig 320. 

Or.—Osmun v. Winters, 30 Or. 177, 
46 P 780. 

Pa.—Ryder v. Jacobs, 196 Pa. 386, 
46 A 667; McFarland’s BHst., 18 Pa. 
aes 596 

Eng.—Rag gett v. Musgrave, 2 C, 
& P: 556; 12 HCL 730. 

[a] Accordingly the entry in the 
book of a party kept for that purpose, 
showing the terms of a contract be- 
tween the party and the adverse 
party, made in the presence of the 
adverse party, and read over to, and 
acquiesced in by, him, is admissible 
in evidence against him as against 
the objection that it is incompetent, 
immaterial, and irrelevant because 
not signed by him and because not a 
memorandum used to refresh the 
memory of a witness. Tuffree y. 
Saint, 147 Iowa 361, 126 NW 38738. 

[b] The failure of a partner to 
inspect the firm books and object to 
any charges against him amounts to 
such an acquiescence in the entries 
therein relating to himself or his 
relation to his partners as to bind 
him by them in an action for an ac- 


counting. Safe Pepaslts Cte CO 
Turner, (Md.) 55 A 10238. 
[c] Corporations stand in the 


same position as individuals in this 
connection. San Pedro Lumber Co. 
v. Reynolds, 121 Cal. 74, 58 P 410; 
Anderson v. Mutual Reserve Fund 


Life Assoc., 171 Ill. 40, 49 NE 205; 
Allen v, Coit, 6 Hill (N. Y.) 318. 
{d] Special book entries.—The 


rule “under consideration is not lim- 
ited to ordinary books of account, but 
applies to any book which is an ob- 
ject of personal interest to, and con- 
stant reference by, the persons to be 
affected by its contents. It will be 
inferred for example that members 
of a club are aware of entries in club 
books kept by the proper persons and 
accessible to the members. Raggett 
v. Musgrave, 2 C. & P. 556, 12 BCL 
730; Wiltzie v. Adamson, 1 Phil. Ev. 
253; Alderson v. Clay, 1.Stark, 405, 
2. ECL .157%. 

34, Field v. Moulson, 9 F. Cas. No. 
4,770, 2 Wash. C. C. 155 (retaining in- 
voice without objection relevant as 
to receipt of goods). 


35. Del Piano v. Caponigri, 20 
Misc. 541, 46 NYS 452. . 
36. St. Louis Cons. Coal Co. v. 


Schaefer, 31 Ill. A. 364 [aff 185 Th. 
210, 25 NE 788]. 

37. Traders’ Nat. Bank vy. Rogers, ' 
167 Mass. 315, 45 NE 923, 57 AmSR 
458, 36 LRA 539; Corser v. Paul, 41 
N. H. 24, 77 AmD 753. 

[a] Failure to deny genuineness 
of the signature to a note may be 
shown, but is not conclusive. Trad- 
ers” Nat. Bank v. Rogers, 167 Mass. 


oe 


: _For later cases, developments and changes in in’ ‘the law see cumulative Annotations, same title, page and note ate in 
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§§ 368-370] 


recitals in a resolution of the board of directors 
of a corporation,®* records,?® reports of agents *° or 
lessees,*! sailing lists,42 and signs.** 

Newspaper statement. Failure to deny a news- 
paper statement is not ordinarily regarded as an 


admission of its truth,*4 although it has been held 


that, where a newspaper item is shown to the party 
with respect to whom it makes certain statements, 
and, on reading it, he makes no reply, this cireum- 
stance may be received in evidence.*® 

The effect of failure to deny the truth of written 
statements is much increased if other statements in 
the same document are disputed.4¢ But, where all 
liability is denied, no inference of acquiescence in 
the correctness of amounts charged can be drawn 
from failure to object to them specifically.47 In 
order that failure to correct a written statement 
should be a relevant fact, it must appear that some 
duty exists to make corrections and some power to 
do so; mere access to the books is not sufficient,4® 
and simply disregarding a claim leaves the positions 
of the parties entirely unaffected.*9 

. [§ 369] 14. Time, Place, and Surrounding Cir- 


EVIDENCE 
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cumstances. The time and place of the making of. 
an admission and the circumstances surrounding the 
admission bear only upon its weight and not. upon, 
its competency as evidence,®° except where it is, 
sought to use the admissions of one person against, 
another, in which case the time of the admission be- 
comes material as bearing upon whether the. declar- 
ant, at the. time of making the statement, could, 
by his statements, affect the “party against whom the 
evidence is offered.>? 

[§ 370] ©. Judicial Admissions—l. In Gen- 
eral. A judicial admission 5? may be made in any 
judicial proceeding, including proceedings in. pro- 
bate courts *? and in bankruptey.*4 So far as its 
competency in evidence is concerned, the admission 
may be made either in the case in which it is sought 
to be used or in some other action,®® regardless of 
whether the other action was at law or in equity,°® 
and even though it was made in a criminal case.°? 
With respect to conclusiveness,°® however, an admis4 
sion made in another case does not have the sam@ 
force as a judicial admission in the same ease, but is 
recorded as being in the nature of an extrajudicial 


315, 45 NE 923, 5% AmSR 458, 36 Pye ee oe v. Burkham, 


38. Hoskins v. Velasco Nat. Bank, 
48 Tex. Civ. A. 246, 107 SW 598 (in 
an action against defendants alleged 
to be partners in a banking firm, a 
resolution of the board of directors 
of a bank to whose rights the firm 
had succeeded, which tended to show 
the partnership alleged, was admis- 
sible against one of defendants, who, 
as a member of the board of direc- 
fors, was present at the time of the 
adoption of the resolution, and voted 
thereon, and made no objection to its 
recitals). i 
. 39. Lee -v. Bridge 
Cores: W.. Va. 

“40. Bailey ie meilae. 87 Ill. 556; 
McCord v. Manson, 17 Tl. A. 118. 

41. Givens v. Providence Coal Co. 5 
60 SW 304, 22 KyL 1217. 

42. Mackintosh v. Marshall, 11 M. 
& W. 116, 152 Reprint 739. 

43. Welch v. McNeil, 214 Mass. 
402, 101 NE 985 (in an action by a 
subcontractor against the contractor 
for the reasonable value of sand ex- 
cavated from the building site, evi- 
dence that, prior to defendant’s use 


Virginie, etc., 


- of the sand, plaintiff had placed and 


maintained for some time a _ sign 
thereon, ‘‘Sand for Sale,” was admis- 
sible, since, if the sign was so placed, 
it constituted an assertion of title by 
plaintiff, which, if known to defend- 
ant and not objected to by him, would 
constitute an admission). 

. Spencer v. Read, 217 Fed. 508, 
133 CCA P5360: Louisiana Purchase Ex- 
position Co. v. Emerson, 149 Mo. 
594, 129 SW 753. 

15 Del. 19, 


45. Grier v. Deputy, 
40 A 716. 
46. U. S.—Wiggins v. Burkham, 


10 Wall. 129, 19 L. ed. 884. 


Ala.—Burns v. Campbell, 71 Ala. 
271. 

Ark.—Brown v. Brown, 16 Ark. 
202. 


Tll._— Bailey v. Bensley, 87 Ill. 556. 

Mo.—Shepard v. State Bank, 15 Mo. 
143. 

N. Y.—Prout ¥5 po use 21 App. 
Div. 54, 47 NYS 3 

Pa.—Tams v. eis 42 Pa. 402; 
Kratzer v. Lyon, 5 Pa. 274. 

S. C.—Lever v. Lever, 11S. ¢. Eq. 
158. 

Vt.—Fenno v. Weston, 31 Vt. 345. 

{a] Prima facie case.—(1) Fail- 
ure to object to items other than 
those disputed constitutes as to such 
other items a prima facie case. Wig- 


gins v.. Burkham, 10 Wall. (U. S.) 
129, 19 L. ed. 884; Prout v. Chisolm, 


21 App. Div. 54, 47, NYS 376. (2) Re-. 


taining an account without objection 
may. after a considerable interval 
have the same 


evidentiary force.| A.) 27 SW 777. 


supra; Brown 

Brown, 16 Ark. 202; Bailey v. 
| Bensley, 87 Ill. 556; McCord v. Man- 
son, 17 Ill. A. 118; Shepard v. State 
Bank, 15 Mo. 143; Preston v. Kellam, 
4 Watts & S. (Pa.) 14.. 

47. Watson v. Travelers Ins. Co., 
43 Wash. 396, 86 P 659; Hinton: v. 
Coleman, 45 Wis. 165. 

48. Orr v. Stewart, 13 Ala. A. 542, 
69 S 649; Cheney v. Cheney, 162 Mass. 
591, 39 NE 187. 

49. Sullivan v. Louisville, etc., 1B. 
Co., 128 Ala. 77, 30 S 528; Robinson 


v. Fitchburg, éte., eh Co., 7 Gray 
(Mass.) 92. 
50. U. S.—Sheatz v. Markley, 249 


Fed. 315, 161 CCA 323 [certiorari den 
247 U. S. 518 mem, 38 SCt 581 mem, 
62 L. ed. 1245 mem]. 

Ga.—Williams Bros., ete, Co. v. 
Maddox-Rucker Co., 19 Ga. A. 477, 
91 SE 877. 
- N. Y.—Collers Photo Supply’ Co., 
Inc. v. Davidson, 170 NYS 938; Lefier 
v. Fox, 92 NYS 227. 

Tex.—Stolte v. Karren, (Civ. A.) 
191 SW 600. 

guten ——In re Miller, 31 Utah 415, 
88 P 3 

Ww. fog lagen poo v. Clayton, 96 SE 


969. 

51. Whelchel v. Gainsville. etc., 
Electric R. Co., 116 Ga. 431, 42 SE 
776; Page v. Hazelton, T4 Ni TH.25 2, 
66 A 1049; Henderson v. Coleman, 19 
Wyo. 183, 115 P 439, 1136. See infra 
§§ 411- 413, 420, 421, 424, 425, 427— 
429, 434-438, 444, 482. 

[al Questions for court and jury. 
—Although the questions of agency 
and the extent of the agent’s au- 
thority were for the jury under the 
evidence, the question of whether 
declarations by the agent were made 
at a time so as to make them admis- 
sible against the principal was for 
the court to determine when they 
were offered in evidence. Henderson 
v. Coleman, 19 Wyo. 183, 115 P 439, 
1136. 

52. Defined see supra § 32 

Bole, Ge we yee v. elinart, 210 
Fed. 1, 126 CCA 58 

Cal.—Pollitz v. Widker sai, 150 
Cal. 238, 88 P 911. 

Ind.—Beal v. State, 77 Ind. 231. 

Mo.—Emmons v. Gordon, 24 SW 
146, 25 SW 938. 
a H.—Morrill v. Foster, 33, N. H. 

N. Y.—Potter v. Ogden, 136. N. Y. 
384, 33 NE 228. 

Pa,—Miller. -v. Garrecht, 17 Lanc 
LRev 133 

Tex. —Hoskins v. “Velasco Nat. 
Bank, 48 Tex. Civ. A. 246; 107 SW 
5985— ‘Hendricks -v.— Huffmeyer,- (Civ. 


-1255.—- 


Wash.—Kennedy v. Burr, 101 
Wash. 61, 171 P 1022. \ : 

54. Ga.—Hutchinson Shoe Co. v. 
Elko Mercantile Co., 143 Ga. 170, 84 
SE 453. 

Ky.—Anderson v. Anderson, 80. Ky. 
638, 4 KyL 579; Dupuy v. Harris, & 
B. Mon. 534. 

Mass.—Hughes v. Northampton 
St. R. Co., 210 Mass. 206, 96 NE. 77. 

Pa.—lLyon v.. Phillips, 106,.Pa. .57%. 


Tex.—Rankin v. Busby, (Civ. A,}, 
25 SW 678. 
55. Ill—Home Ins. Co. v. Field, 


53 Ill. A. 119. 


freak ay tae v. Haynes, 15 La, 
Md.—Elwood_ v. Lannon, 3rd, 
onG Farmers’ Bank v. eine i 
Wii ace aeee ney v. Jordan, mrel 
Mass. 393, 97 NE 768; Phillips V, 
Middlesex. County, 127 Mass. 262; 


TDC Seni v. Sturtevant, 7) Cush, 


N. Y.—Potter v Ogaden, 136 N. ¥, 
384, 33 NE 228; Keane Realty.-Co... vs 
Egbert, 153 App. Div. 904, 138 NYS 

N. C.—Reed v. Reed: 93 N. C. 462, 

Wis.—Yeska v. c endezsneld 133 
Wis. 475, 113 NW 959. 

See also infra §§ 371, 396. 


56. Ala.—Spann v. Torbert, 130 
Ala. 541, 30 S 389; McLemore Vv. 
Nuckollis, 37 Ala. 662; McGowen, V. 
Young, 3 Stew. 276. 


D. C.—Beale v. Brown, 17 D. C. 574. 

Ga.—Gordon v. Green, 10 Ga. 534. 

Ind.—Holland v. Spell, 144 Ind. 
561, 42: NE 1014; McNutt v. Dare, 8 
Blackf. 35. 

Ky.—Ring v. Gray, 6 B. Mon. 368; 
Eldridge v. Duncan, 1 Es Mon. 101; 
Roberts v. Tennell, 37. Mon, 247; 
Rees v. Lawless, 4 Litt. Bois. 

Oh.—Harl v. Shoulder, 6 Oh. 409. 

Va.—Hunter v. Jones, 6 Rand. (27 


be 541. 
B.—Doe v. Ross, 5 N. B. 346. 
34 Ct. 


U. S.—Garman v. U. S., 
Cl 123.7. 
Del.—Hend@dle v. Geiler, 50 A 632. 
Me.—Dunbar v. Dunbar, 80 Me. 152, 
13 A 578, 6 AmSR 166, 
N. J.—Patton v. Freeman, 1 N. J. 
£113. 
N. Y.—Notara v. De Kamalaris, 22 
Mise. 337, 49 NYS 216. 
Or.—Meyers ve pullee, 39 Or. 581, 
65 P 867, 66 P 8 
Bee apes bs Reed. 3, Pa. Dist. 


45, 138 Pa. Co. 547. ‘ 
Tex.—Sumner v. Kinney, (Civ. A.) 


136 SW 1192. 
Sanvé, 4 Montr. 


Que.—Fortier v. 
Super. 80. 

Admission in civil case as evidence 
in criminal case see Criminal Law, § 


58. See. supra §§ 502-506... 
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admission.°® 


law.®4 


Béaninietrativs control of Ne court. 


A party is not required to accept a judicial ad- 
mission of his adversary, but may insist on proving 


59. Ala.—McLemore v. Nuckolls, 
37 Ala. 662. 

Conn.—Perry v. Simpson Water- 
proof Mfg. Co., 40 Conn. 313. 

Me.—Parsons v. Copeland, 33 Me. 
370, 54 AmD 628. 

Minn.—Rich . v. 40 
Minn. 82, 41 NW 4 

N. C— Riddle v. Riddle, 176 N. C. 
485, 97 SE 38 

Ss. DRerviile State Bank v. Kins- 
berg, 166 NW 643 

Wilkinson, 


ex.—Warburton _ v. 
(Civ. A.) 182 SW 711. 
vay pao v. Cabell, 17 Gratt. (58 
a 

60. Prestwocd v. Watson, 111 Ala. 
604, 608, 20 S 600; Coleman v. Jones, 


131 La. 803, 60 S 243; Holley v. 
Young, 68 Me. 215, 28 AmR 40; Con- 


OT ab Laue Bice 


nor v. Lake Shore, etc., R. Co., 168 
Mich. 29, 133 NW 1003 
“Tf they are made improvidently 


and by mistake, and the improvidence 
and mistake be clearly shown, the 
court has a discretion to relieve from 
their consequences; a _ discretion 
which should be exercised sparingly 
and cautiously.” Prestwood v. Wat- 
son, supra. 

{a] Withdrawal not favored.—(1) 
“It would be wiser to adopt some 
rule by which more admissions could 
be obtained, than to allow parties, 
at their own will and pleasure, to 
withdraw the few now made.” Holley 
v. Young, 68 Me. 215, 216, 28 AmR 
40. (2) Where admissions ‘are made 
deliberately and intelligently, in the 
presence of the court and reduced to 
writing, they are of the best species 
af evidence, and parties cannot be 
permitted to retract them, as they 
are not permitted at pleasure to re- 
tract admissions of fact, made in any 
form.” Prestwood v. Watson, 111 
Ala. 604, 608, 20 S 600. 

{b] When there was other proof 
establishing the fact admitted at a 
former trial, the admission cannot be 


withdrawn. Connor v. Lake Shore, 
eae R. -Co., 168 Mich. 29, 133 NW 
Ss 
{c] The judicial confession under 


the Louisiana code is the declaration 
which the party, or his special at- 
torney in fact, makes in a judicial 
proceeding, and it cannot be revoked 
unless made through error of fact. 
Coleman v. Jones, 131 La. 803, 60 S 
243 


61. Ala.—Prestwood  v. 
111 Ala. 604, 20 S 600. 

Ark. — Cleveland-McLeod Lumber 
Co. v. McLeod, 96 Ark. 405, 1381 SW 
878. 

Conn.—Perry v. Simpson Water- 
proof Mfg. Co., 40 Conn. 313. 

Ga.—Wallace v. Matthews, 39 Ga. 
617, 99 AmD 4738; Harper v. Inter- 
national Harvester Co., 21 Ga. A. 819, 
95 SE 306. 

Ill._—Stump v. Dudley, 285 Ill. 46, 
120 NE 481. 

Ind.—Thompson v. Thompson, 9 
Ind. 323, 68 AmD 638. 

Ky _—Bergman v. Solomon, 143 Ky. 
581, “136 Sw 1019. 

La.—State' Gulf Refining Co. v. 
Hart, 130 La. 51, 57 S 581. 

Me.—McCluskey’s App., 116 Me. 
212, 100 A 977; Holley v. Young, 68 
Me. 215, 28 AmR 40. 

Mo.—Davis v. Dawson, 273 Mo. 499, 


Watson, 


201 SW 524; Shanahan v. St. Louis 
Transit Co., 109 Mo. A. 228, 88 SW 
783. 


When a judicial admission is once 
made, it is, unless the court permits it to be with- 
drawn as having been made by mistake or improvi- 
dently,®° binding on the parties,®! and counsel,®? and 
even on the court itself,°? except as to matters of 
Since judicial admissions relate to proce- 
dure,® all matters pertaining to their receipt,°° with- 
drawal, 67 and enforcement,®* are largely within the 
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the fact.t® 


eral. 


[§§ 370-371 


Advisability of other evidence of the fact does 
not affect the admissibility of a judicial admission, 
but it-may be received, although the declarant is 
an available witness or even present in court.?° 

[§ 371] 2. Form of Admissions—a. In Gen- 
A judicial admission may be oral, as a verbal 
waiver of proof made in open court,” a withdrawal 


of a contention,’? a disclosure made before the 


N. Y.—Manor Realty Co. v. Deere 
153 App. Div. 904, 138 NYS 502. 

Pa.—Floyd v. ‘Kulp Lumber Co., 
222 Pa. 257, 71 A 18. 

Tex.—Lissner v. Stewart, (Civ. A.) 
147 SW 610; Meade v. Logan, (Civ. 
A.) 110 SW 188 

Vt.—Citizens’ Sav. Bank, etc., Co. 
v. Fitchburg Mut. F. Ins. Co., 87 Vt. 
23, 86 A 1056. 

Va.—Anderson v. Com., 105 Va. 533, 
54 SE 305. 

Wyo.—Baldwin v. McDonald, 24 
Wyo: 108); 156) P 27, 32 [eit.Cyc], 

Bhs ye tunart v. Butterfield, 37 
Chi 357. 

_Ont-—MeDonald v. Murray, 5 Ont. 

{a] A party whose suit is dis- 
missed, whether as in case of nonsuit 
or otherwise, is bound by his judicial 
admissions as to the title of the 
property claimed. Gulf Refining Co. 
v. Hart, 130 La. 51, 57 S 581. 

{b] ‘The record of a former action 
(1) in which plaintiff was a party 
and which involves similar issues to 
the present one is admissible as a ju- 
dicial admission of plaintiff in a suit 
against another defendant. Cleve- 
land-McLeod Lumber Co. v. McLeod, 
96 Ark. 405, 131 SW 878. (2) In an 
action for the alienation of the wife’s 
affections brought after a divorce ob- 
tained at the suit of the wife on the 
ground of cruelty and gross mis- 
conduct, the record of the divorce suit 
in which plaintiff had filed a general 
denial which he had afterward with- 
drawn, was admissible as an admis- 
sion by plaintiff. Bergman v. Solo- 
mon, 143 Ky. 581, 136 SW 1010. (3) 
Where defendant in actions by and 
against him has succeeded by prov- 
ing that his debt was to plaintiff, 
records of such actions should be ad- 
mitted in evidence in plaintiff’s suit 
to recover such debt. Manor Realty 
Co. v. Egbert, 153 App. Div. 904, 138 
NYS 502 [rearg den 154 App. Div. 
950, 189 NYS 1132]. 

62. Waldron v. ope tet poe eoee Ss. 
361, 15 SCt 383, 39 L. ed. 

63. Urquhart Vv. Butterfield. 37 Ch. 
D, (357. 


64. Bradway v. Miller, 200 Mich. 
648, 167 NW 15. 

65. McCarty v. Kepreta, 24 N. D. 
395, 189 NW 992, 48 LRANS 65 [foll 
McCarty v. Talley, 24UN. D305, 139 
NW 1012] (“A judicial admission, 
strictly speaking, is a matter of de- 
termining procedure, regardless of 
proof in the case of probative force 
of the admission’’). 

66. Com. v. Miller, 3 Cush. (Mass.) 
243. 

67. Prestwood v. Watson, 111 Ala. 
604, 20 S 600. 

68. Holley v. Young, 68 Me. 215, 
28 AmR 40. 

69. Dunning v. Maine Cent. R. Co., 
91 Me. 87, 39.A 352, 64 AmSR 208; 
Whiteside v. Lowney, 171 Mass. 431, 
50 NE 931; Peo. v.. Thomson, 103 
Mich. 80, 61 NW 345. 

[a] Reason for rule.—‘Parties as 
a general rule are entitled to prove 
the essential facts, to present to the 
jury a picture of the events relied 
upon. To substitute for such a pic- 
ture a naked admission might have 
the effect to rob the evidence of 
much of its fair and legitimate 
weight.” Dunning v. Maine Cent. 
R. Co., 91 Me. 87, 97, 39 A 352, 64 
AmSR 208. 


court,7? or a.plea of guilty in a criminal case; or 
it may be in writing, as in pleadings? or stipula- 


70. In re Thompson, 197 Fed. 681; 
Davis v. Dawson, 273 Mo. 499, 201 
SW 524; Stevenson v. Ebervale Coal 
Co., 201 Pa. 112, 50 A’ 818, 88 AmSR 


805; Renville State Bank v. Kins- 
berg, (S. D.) 166 NW 643. 
71. U. S—Waldron v. Waldron, 


156 U.)S:1361, 15 Wi 383, 39 L. ed. 
453; The Harry, 11 F. Cas. No. 6,147. 
9 Ben. 524. : 

Del.—Godwin v. State, 24 Del. 173, 
74 A 1101, AnnCas1913E 940. 

Ill—Haas v. Chicago Bldg. Soc., 
80 Ill. 248. 

N. J.—Marsh v. Mitchell, as N. J. 
Eq. 497 [aff 27 N. J. Eq. 637]. 

Or.—Archambeau. v. Edmunson, 
87 Or. 476, 171 P 186. 

Vt.— Coolidge vy. Taylor, 85 Vt. 39, 


80 A 10 
‘Coolidge v. Taylor, 85 Vt. 39, 


72. 
80 A 
73. hee oe v. Dunbar, 80 Me. 152, 
13 A 578, 6 AmMSR 166. 
74, Ala.—Ritter v. Griswold, 2 
pi A. 618, 56 S 860. 
Cal.—Risdon v. Yates, 145 Cal. 
210, 78 P 641. 
Conn,—Eno v. Brown, 1 Root 528. 
Del.—Hendle v. Geiler, 50 A 632. 


pee Dae v. Copple, 52 Ill A. 
Ind. amc ain v. Landwerlen, 92 
Ind. 34. 
Iowa.—Jones v. Cooper, 97 Iowa 


735, 65 NW 1000. 
Kan.—Musick v. Enos, 95 Kan. 397, 
148 P 624. 
a ere v. Baker, 5 Litt. 
Nebr.—Wisnieski v. Ronee 5 Nebr. 
(Unoff.) 512, 99 NW 25 
N. H.—Green v. Bedell "48 N. HL 


546. 
ae gp Rathee v. Freeman, 1 N. J. 


L. 

N. ts ne v. Muffle, 23 N. D. 
68, 185 NW 797. 

Or.—Spain v. Oregon-Washington 
Rete. Co... 78.cOr..<355,, L630 be 47 0F 
AnnCasi917E 1104; Meyers v. Dillon, 
39. Or: 581, 65 P 867, 66 P 814. 

Pa.—Shumaker v. Reed, 3 Pa. Dist. 
45,13 Pa. Co..547, 

Tex.—Coons v. Lain, (Civ.. A.) 168 
SW 981; Sumner v. Kinney, (Civ. A.) 
1386 SW 1192. 

Vt:—Russ v. Good, 102 A 481. 

Va.—Honaker v. Howe, 19 Gratt. 
(60 Va.) 50. : 

Wis.—Yeska v. Swendrzynski, 133 
Wis. 475, 477, 113 NW 959. 

“The conviction, together with the 
plea of guilty on which rendered, 
was admissible against them on the 
theory of an admission on their part 
of the guilt of assault, and, like all 
other admissions, should be given 


weight according to the circum- 
stances.” Yeska v. Swéendrzynski, 
supra, 


fa] There must be an unequivocal 
statement.—(1) An act indicating an 
unwillingness to contend is consistent 
with a belief that there is no lia- 
bility and cannot be used as an ad- 
mission. Harrison v. Baker, 5 Litt. 
(Ky.) 250. (2) Where one accused 
of assault and battery does not plead, 
but throws himself on the mercy of 
the court and submits to a fine, the 
record is not evidence in a civil ac- 
tion for the same act. Honaker v. 
Howe, 19 Gratt. (60 Va.) 50. 

75. See infra §§ 372-384. 


For later cases, developments and changes in the law see cumulative Annctations, same title, page and note number, 


IF 


3§ 871-372} 


tions,’* a report 7? or inventory 78 submitted by an 
executor or administrator, the appraisal of an es- 
tate,”® statements submitted by a guardian,*° an in- 
ventory * or schedule * filed in bankruptey proceed- 
ings, or bankruptcy records.8? A letter, written to 
an auditor to whom a case has been referred, and 
containing an admission of fact, may properly be 
used by the auditor in making his decision,** but a 
letter from one party to another does not rise to the 
dignity of a judicial admission.’* Where the only 
ground of an objection to the introduction of an as- 
signment is that it is inadmissible because made 
after the action was instituted, the objection is, in 
_ effect, a concession of the assignment. See Byte) 
failure to disprove an allegation of the opposing 
party is not an admission thereof,’? and a statement 
in open court that certain allesations of a complaint 
are admitted by not answering does not amount to 
an admission of statements which amount to conelu- 
sions of the pleader.** So also a statement by de- 
fendant’s attorney, in an action involving a disputed 
boundary, that no evidence would be introduced to 
dispute the location of certain stones, was not an 
admission that the stones were correctly located.®® 
A motion on behalf of plaintiff for the filing of the 
76. See infra § 385., 

77. Beal v. State, 77 Ind. 231. 


78. Md.—Pentz v. Pennsylvania F. 
Ins. Co., 92 Md. 444, 48 A 139. 


EVIDENCE 


of his attorney.t 


those allegations were put in 
by denials, but those paragraphs of 
the complaint setting forth the evi- 
dence were not denied, and defend- 


[220.3.] 331 


contract ‘‘whereon his cause of action is based,’’ 


which is not submitted during, or for the purposes 
of, the trial, but merely to secure possession and in- 
spection of the contract in preparation for the trial, 
is not a judicial admission that the cause of action 
is based solely upon an express contract.°° The ae- 
tion of defendant in filing his answer, and offering 
it as a standard for comparison of handwriting, can- 
not be considered as an admission by plaintiff of 
the genuineness of the signature or as an estoppel 
which will prevent him frem denying it.%t 

[§ 372] b. Pleadings—(1) In General. A con- 
structive admission,®? as by failure to deny a 
traversable allegation,®? has no probative value, 
although, so far as necessary to effectuate its pux- 
pose, it is, even if not offered in evidence,** con- 
clusive on the specific issue to which it applies, 
unless or until charged by amendment or other- 
wise.°* But a distinet statement of facts contained 
in a pleading, apparently relied on because actually 
existing, is admissible,9? although the statement is 
voluntary and unnecessary °° or does not bear on the 
plea on which the issue is tried,®® and although the 
pleading was filed by a party without the knowledge 
Some authorities hold that such a 


issue Wh v. Brookfield, 69 Conn. 1, 36 A 


lll.—Allen vy. U. S. Fidelity, ete., 
Co., 269 Ill. 234, 109 NE 1035. 
Iowa.—Smith _ v. Headoien 159 


vaugh H-—Morrill v. "Foster, 33 °N. H. 
Pa.—Miller v. Garrecht, 17 LancL 
Rev 133. 


Tex. — Hendricks v. Huffmeyer, 


(Civ. A.) 27 SW 1777. 
Seat oe Niniee ea v. Moody, 103 A 
79. Thrush v. Fullhart, 210 Fed. 


1, 126 CCA 581 


A Begg State v. Richardson, 29 Mo. 
gi. Dupuy v. Harris, 6 B. Mon. 
(Ky.) 534. 


82. Cal.—Spotswood v. Spotswood, 
a Cal Ay ioe 89) Ps 
o4gl Clinton v. Royal, 203 Til. A. 

Mass.—Hughes v. Northampton St. 
R. Co., 210 Mass. 206, 96 NE 77. 

s. ¢.—Fales, ete., ‘Mach. Co. v. 
Browning, 68 S. C. 13% 46 SE 545. 


Tex.—Rankin v. Busby, (Civ. A.) 
25 SW 678. 
fa] MTlustration.—In a suit by an 


administrator to compel the issuance 
to him of a certificate for shares in 
a defendant railway company, in ex- 
change for a certificate claimed to 
have been Owned by plaintiff’s intes- 
tate, evidence that plaintiff’s intestate 
had filed a voluntary petition in 
bankruptcy, with an affidavit that the 
schedule contained a list of all bis 
property, and that such schedule did 
not show or mention the certificate, 
is admissible. Hughes v. Northamp- 
ton ‘St. R. Co., 210 Mass. 206, 96 NE 
ake 


83. Lyon v. Phillips, 106 Pa. 57. 
84. Holderness v. Baker, 44 N. H. 


414. 

85. St. Louis Gunning Adv. Co. 
v. Baptiste, 135 Mo. A. 503, 116 SW 
438. 

86. Gillespie v. St. Paul F. & M. 
Ins. Co., 168 Mo. A. 320, 153 SW 1079. 

87. Carroll Vi Chicago City “Re Co., 
180 Ill. A. 309. 

88. Cohen v. Thomas, 209 N. Y. 
407, 103 NE 708 [aff 142 App. Div. 
937, 127 NYS 1116] (action against 
a stock exchange for reinstatement 
after expulsion. : Defendant’s com- 
plaint averred that his expulsion was 
the result of passion and prejudice 
and set out the proceedings before 
the governing committee of the ex- 
change, which expelled him on the 
ground. that his statement that he 
bought his seat with his own means 
was not true. So far as the com- 
plaint attacked the validity of the 
proceedings and their good faith, 


ant’s counsel upon the trial stated 
that: “We admit them by not an- 
swering.” It was held that an aver- 
ment of the complaint that the evi- 
dence before the committee showed 
beyond any question that plaintiff 
bought his seat with his own means, 
which was included in the paragraphs 
not denied, was a conclusion of the 
pleader and was not admitted by the 
statement of counsel). 

89. North v. Jones, 53 Ind. A. 203, 
100 NE 84. 

90. Boville v. Dalton Paper Mills, 
86 Vt. 305, 85 A 623. 

91. Ashwell v. Miller, 54 Ind. A. 
381, 103 NE 37. 

92. Craig v. Burris, 20 Del. 156, 
55 A 853; Race v. Krum, 163 App. 
Div. 924, 147 NYS 818. 

[a] In an action for slander, a 
plea alleging the truth of the words 
charged to have been spoken cannot 
be read in evidence as an admission 
that they were spoken. Craig v. 
Burris, (Del.) 55 A 353. 

93. Lee v. Heath, 61 N. J. L. of 
39° A ’'729; "Clinton ‘v: Lyon, 3 N.: 

L. 10386; Starkweather v. Kittle, ti 
Wend. (N. Ye) 20: 

94. Colter v. Colloway, 68 Ind. 219; 
New Albany, etc., Plank Road Co. 
v. Stalleup, 62 Ind. 345; Woodworth 
v. Thompson, 44 Nebr. 311, 62 *-NW 
450; Holmes v. Jones, 121 N. Y. 461, 
24 NE 701; White v. Smith, 46 N. Y. 
418; Babb v. Elsinger, 147 NYS 98. 

95. Bowes v. Cannon, 50 Colo. 262, 
116 P 336; Metropolis Bank v. Fa- 
ber, 38 App. Div. 159, 56 NYS 542. 

96. Cal.—Johnston v. Los Angeles, 
SL Calera Avr ate 150M 873. 

Mo.—Koons v. St. Louis Car Co., 
203 Mo. 227, 101 SW 49. 

N. C.—Brooks v. Brooks, 90 N. C. 
142. 

Tex.—Colorado Canal Co. v. Mc- 
Farland, 50 Tex. Civ. A. 92, 109 SW 
435. 

Eng.—Boileau v. Rutlin, 2 Exch. 
665, 154 Reprint 657. 

[al Where a contention is ahban- 
doned and disclaimed at the trial, an 
allegation made in advancing such 
contention “cannot be viewed as an 
admission of the fact contended for.” 
Johnston v. Los Angeles, 31 Cal. A. 
41, 44, 159 IF 873. 

97. _-U: S“Roger v. J. B. Levert 
Gow237 Medy 137, 150. CCA S491. 


Ala.— Birmingham Paint, etc., Co. 
v. Crampton, 39 S 1020. 
Conn.—Connectieut Insane Hos- 


Iowa 159, 140 NW 411. 
Pe ae _—Olmstead v. Koester, 14 Kan. 
Mo.—Harrison v. McReynolds, 183 
Mo. 533, €2 SW 120. 
N, (J.-Leel v.; Heath, 61 .N. 3. G. 
2503° 39 Avat29) 
Or.—Johnson v. Sheridan Lumber 
Coy, (5 Orn35, 93) sy 4/70; 
Pa.—James Bonar & Co. v. South 
Penn. Oil Co., 47 Pa. Super. 315. 
Tex.—Wauhop v. Sauvage, (Civ. 
A.) 159 SW 185; Wilkins v. Clawson, 
50 Tex. Civ. A. 82, 110 SW 103. 
Vt.—Oakes v. Buckman, 87 Vt. 
187, 88 A 736; Wiley v. Rutland ,a 


COMES Cu Vit 504, 86 A 808; U. S. 
Vea Ss. ciate etc., Co., 83 Vt. 278, 


Boas ina v. Blaksley, 1 Q. B. 
403, 41 BCL 599, 113 Reprint 11873 
Hart v. Middleton, PRL OWN CRAVE Re 61 
ECL 9; Kenyon v. ‘Wakes, 2M. & W. 
764, 150 Reprint 965. 

“Tt would seem to be unreasonable 
that, while a statement casuall 
made by a party is receivable as evi- 
dence against him, a statement de- 
liberately made, in response to a de- 
mand for the exact truth, should be 
deemed incapable of probative force,” 
Lee v. Heath, 61 N. J. L. 250, 252, 39 
A’ 729; 

[a] “The effect of a plea of ten- 
der is an admission of plaintiff’s de- 
mand to the extent of the amount 
tendered.” Birmingham Paint, ete. 
Cis: Crampton, (Ala.) 39 S 1020, 

[b] A petition for a receiver may 
involve a judicial admission of facts 
relating to the possession and cus- 
toey. of assets of the debtor. Roger 

J.B. levert Con 23st] Kee. t37, 
150 CCA 491. 

{c] Information and belief.—The 
fact that a statement is made on in- 
formation and belief goes only to its 
weight and not to its admissibility. 
Hereford First Nat. Bank v. Hogan, 
(Tex. Civ. A.) 185 SW 880. 

{[d] Mere conclusions of law con- 
tained in a pleading are not admis- 


reas Olmstead v. Koester, 14 Kan. 
98. Sims v. La Prairie Mut. F. Ins. 
Co., 101 Wis. 586, 77 NW 908. 
a age pies pleadings see infra § 
99. Howard y. Glenn, 85 Ga. 238, 
11 SE 610, 21 AmSR 156. 
1. Pence v. Sweeney, 3 Ida. 914, 


28 P 413. 
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statement is admissible regardless of whether or not 
the pleading is verified,? although verification adds 
to the probative force of the admission;? but other 
authorities regard unverified pleadings as merely 
statements of the party’s counsel,* and for that rea- 
One who desires 
to avail himself of admissions in a pleading must 
accept them as an entirety; he cannot: select such 
portion as may suit him and reject the remainder,® 


son consider them inadmissible.® 


2. Tison v. South Georgia R. Co., 
8 Ga. A. 91, 68 SE 651; Guy v. Man- 
uel, 89 N. C. 83; Wilkins v. Clawson, 
50 Tex. Civ. A. 82, 110 SW 103; Pe- 


cos, etc., Ne Cow ye Blasengame, 42 
"Tex. Civ. A. 66, 93 SW 187. 
3. pape 'v. ’Allis, 115 U. S.. 363, 


68 SCt 69, 29 L. ed. 393; Gibson v. 
Herriott, 55 Ark. 85, 17 Sw 589, 29 
AmSR 17; Hastings v. Speer, 15 Pa. 
‘Super. 115. 

4 Judicial | acoaigeions by attor- 
ney see infra ‘§ 469. 

“ -5.. Callan v. McDaniel, 72 Ala. 96; 
Meyer v. Blakemore, 54 Miss. 570: 
Crump v. Gerock, 40 Miss. 765. 

{. “Pleadings, unsworn to, are regard- 
ed as the mere suggestion or decla- 
ration of a party’s counsel, and state- 
‘ments of fact therein are not ad- 
anissible as evidence against him.” 

Charlie’s Transfer Co. v. Leedy, 9 
‘Ala. A. 652, 656, 64 S 205. 

‘It is undoubtedly true that the 
tinsworn. pleadings of a party can- 
not be introduced against him as ad- 
missions of the statements’ therein 
contained, because they speak the 
language of the lawyer, and not of 
the client.” Co-operative Life Assoc. 
v. Leflore, 53 Miss. 1, 19. 

6. Shrady v. Shrady, 42 App. Div. 
9, 58 NYS 546; Lawyers’ Title Ins., 
etc., Co. v. Kelly, 132 NYS 721; Mc- 
Caskill v. Walker, 147 N. C. 195, 198, 
See 46; Barber v. McKay, 17 Ont. 

“They could not so disconnect the 
words of the pleader as to destroy 
the sense in which they were used. 
The purpose of a trial is to show 
forth the truth. The language used 
by. parties in pleading or elsewhere 
must be given in evidence in such 
a way as to enable the jury to see 
‘what, by reasonable interpretation, 
they intended to say and did Bay. 
McCaskill v. Walker, supra, 

7. Granite Gold ‘Min. Co. v. ‘Ma-' 
‘ginness, iE SmCaty Lol, p0! 'Z'69. 

_{a] Matter not modifying or al- 
tering admission.—A portion of a 
paragraph of the answer containing 
‘an admission of a distinct and sepa- 
‘rate fact. is admissible in evidence 
‘without introducing explanatory mat- 
ter which does not modify or alter 
/the.admission. Wade v. McLean Con- 
stracting Co., 149 N. C. 177, 62 SE 
7919, -.: TO same effect Sawyer v. Roa- 
“‘noke R:, etce., Co., 145 N. C. 24, 58 SE 
598, 22 LRANS 200. 

.:[b] Self-serving statements. — In 
‘a. suit for partition and accounting 
‘of rents and profits, the court’ prop- 
“erly permitted so much of defend- 
“ant’s answer as alleged a receipt~for 
rent to be admitted in evidence as an 
:admission of defendant, but properly. 
refused to permit the introduction 
-of a further allegation with refer- 
ence to expenses and indebtedness 
incurred and an agreement between 
. defendant and the life tenant as self- 


serving... Wauhop v. Sauvage, (Tex. 


Civ. A.) 159 SW 185. 

8. Wauhop v. Sauvage, (Tex. Civ. 
A.) 159 SW 185; Texas, etc., R. Co. 
v. O’Mahoney, 24 Tex. Civ. A. 631, 
60 SW 902. 

,9. Aultman v. Martin, 49 Nebr. 
103, 68 NW 340; McGrath v. Nassau 
Electric R. Co., 128 App. Div. 63, 112 
NYS 471; International, etc., R. Co. 
Vv. Ly ee 10 Tex. Civ. A. 668, 32 
SW! 152 

By whom statement made see in- 
fra § 376° 

10. Warder, etc., Co. v. Willyard, |. 


EVIDENCE 


fered.7 On the 


[§ 373] (2) 


ar 531, 49 NW 300, 24 AmSR 


ae PU S.—Hilliara v. Lyons, 180 
Fed. 685, 103 CCA 651; Central R. Co. 
v. Stoermer, 51 Fed. 518, 2 CCA 360; 


Lyster v. Stickney, 12 Fed. 609, 4 
McCrary 109. 
Ala.—Langley v. Andrews, 142 


Ala. 665, 38 S 238. 

Cal.—Stockton v. Knock, 73 Cal. 
425, 15 P 51; Garfield v. Knight’s 
Ferry, etc., Water Co., 14 Cal. 35. 

Colo.—Boulder, etc., Ditch Co. v. 
Leggett Cons. Ditch, etc., Co., 36 
Colo. 455, 86 P 101; Mutzenburg v. 
McGowan, 10 Colo. A. 486, 51 P 523. 

Conn.—Mathews v. Livingston, 86 
Conn. 263, 85 A 529, AnnCas1914A 195; 
Connecticut Insane Hospital v. Brook- 
field, 69 Conn. 1, 36 A 1017. 

Fla.—McKinnon v. Johnson, 57 
Fla. 120, 48 S 910. 

Ga.—tTerrell v. Terrell, 144 Ga. 32, 
85 SE 1005; Fite v. Black, 92 Ga. 
363, 17 SE 349: Parker v. Lanier, 82 
Ga. 216, 8 SE 57; Austin v. M. Ferstis 
Sons Co., 2 Ga. A. 91, 58 SE 318. 

Ida.—Pence v. Sweeney, 3 Ida. 
(Hasb.) 181, 28 P 413. 

Tll.—Daub v. Englebach, 109 Il. 
267; King v. Heilig, 203 Ill. A. 117; 
Stevenson v. Avery Coal, etce., Co., 
143 Tll. A. 397; Glanz v. Smith, 76 
Til. A. 630, [aff 177 Il. 156, 52 NE 
4861: Wheatley Vv. Chicago Trust, 
etc., Bank, 64 Tll. A. 612 [aff 167 Ill. 
480, 47 NE 711]; West Chicago St. 
R. Cs. v. Loewe, 58 Ill. A. 606; Soaps 
v. Hichberg, 42 Ill. A. 375. 

Iowa.— Tipton  v. Tipton, 169 
Iowa 182, 151 NW 90, AnnCasi1916C 
360; McIntosh v. Coulthard, 88 NW 
1069; Metropolitan Nat. Bank v. 
Commercial State Bank, 104 Iowa 
682, 74 NW, 26; Murry v. Weber, 103 
Iowa 477, NW (759; Miller_v. 
James, 86 Iowa 242, 53 NW 227; 
Ayres v. Hartford F. Ins, Co., 17 
Iowa 176. 

Kan,—Meek v. Deal, 87 Kan. “319, 
124 P 160. 

Ky. —Louisville, ete., R.. Co} 
McDonald, 111 Sw 289, 33 KyL 162: 
Palmer Transfer Co. v. Eaves, 85 
SW 750, 27 KyL 573; Vollman Buggy 
Body Co. v. Spry, 30 SW 1092, 26 
KyL 228; Wyles v. Berry, 116 Ky. 
377, 76 SW 126, 25 KyL 606; Edwards 
v. Mattingly, 107: Ky. 332, 53° SW 
1032, 21 KyL 1045. 

Me.—Washington Ice. Co. v. Web- 
ster, 68 Me. 449; Parsons v. Cope- 
land, 33 Me. 370, 54 AmD 628. 

Md.—-Hensel v. Johnson, 94 Md. 

Briefer, . 138 


729, 51 A 575. 

Mich.—Rausch _ yv. 

Mich. 284, 101 NW 523; Brinkerhoff 
yv. Peek, 114 Mich, 628, 72 NW 621. 

Minn.—Evenson v. Keystone Mfg. 
Co., 83 Minn. 164, 86 NW 8; O’Riley 
v. Clampet, 53 Minn. 539, 55 NW 740. 

Miss.—-Hall v. Waddill, 78 Miss. 16, 
27 S 936, 28 S: 831. 

Mo.—Lynch v. Chicago, etc, R. 
Co., 208 Mo. 1, 106 SW 68; Harrison 
v. McReynolds, 183 Mo. 533, 82 SW 
120; Snyder v. Chicago, etc., R. Co., 
112 Mo. 527, 20 SW 885; Turner v. 
Baker, 64 Mo. 218, 27 AmR 226; 
Dowzelot v. Rawlings, 58 Mo. 175; 
Knoche v. Pratt, 194 Mo. A; 300, 187 
SW _578; Price v. Clevenger, 99 Mo. 
A. 536, 74.SW 894; Murphy v. St. 
Louis Type Fdy, 29 Mo. A. 541; Bailey 
v. O’Bannon, 28 Mo. A. 39. 

Mont.— Johnson v. Butte, ete, 
Copper Co., 41 Mont. 158, 165, 108 
P 1057, 48 LRANS 938 {cit Cyc]; 
Christiansen  v. Aldrich, 30 Mont. 
446, 76 P 1007; Aikens v. Frank, 21 


ies 


where it qualifies-and explains the admission of- 


other hand, a party cannot insist 


on the receipt of declarations in his own favor 
because contained in a pleading.® 


In Same Case. Statements in a 


pleading which are satisfactorily shown to be those 
of the party ® or to have been approved by him ?° 
are admissible against the party making them or his 
successor in the litigation, as proof “of the facts 


Mont. 192, 53 P 538; Hoffman v. Gal- 
latin County, 18 Mont. 224, 44 ‘p 973. 
* Nebr.—Miller v. Tioverne, etc., Co., 
74 Nebr. 557, 105 NW _ 84; Miller v. 
Nicodemus, 58 Nebr. 352, 18 NW 618; 
Rohman y. Gaiser, 53 Nebr. 474, 73 
NW 9238; Holt County v. Scott, BS 
Nebr. 176, 73 NW 681; Best v. Stewart, 
48 Nebr. 359, 67 NW 881. 

N. J.—Parrot v. Nugent, 9: N. J. b. 
302, 102 A 899; Craft v. Schlag, 61 N. 
Je Bq. 567, 49 A 431; Tate v. Field, 56 
N. J. Eg. 35, 37 A 440. 

N. Y.—Talbot v. Laubheim, 188 N. 

421, 81 NE 163; Taft v. Little, 178 
N. Y. 127, 70 NE 211; Holmes v. Jones, 
T2107 -NG Y. 461, 24 NE 701; Tisdale v. 
Delaware, etce., Canal Co., 116 N. Y. 
416, 22 NE 700; White v. Smith, 46 N. 
Y. 418; Herbert v. Otto Gerdau Co., 
186 App. Div. 916, 172 NYS 580; Peo. 
v. Ouderkirk, 120 App. Div. 650, 105 
NYS 134; Keating v. Mott, 92 App. 
Div. 156, 86 NYS 1041; Sangunitto vy. 
Goldey, 88 App. Div. 78, 84 NYS 989; 
Grant v. Pratt, 87 App. Div. 490, a4 
NYS 983; Dimon vy. Keery, 54 App. 
Div. 318, 66 NYS 817; Browne v. 
Stecher Lith. Co., 24 App. Div. 480, 48 
NYS 1038; Thomas v. Zahka, 99 Misc. 
333, 164 NYS 193; Fiebiger v. Forbes, 
43 Misc. 612, 88 NYS 284; Dwyer v. 
McLaughlin, 31 Mise. 510, 64 NYS 
380; Jaeger v. Koenig, 29 Misc. 780, 
61 NYS 505 [aff 30 Misc. 580, 62 
NYS 803]; Johnson v. Thorn, 27 Misc. 
771, 57 NYS 762; Finklestein v. Bar- 
nett, 16 Misc. 488, 38 NYS 961 [aff 
17 Misc. 564, 40 NYS 694]; Cromwell 
v. Hughes, 12 Misc. 372, 33 NYS 643; 
Tanenbaum v. Cook, 155 NYS 242, 
Traitel v. Dwyer, 61 NYS 1100 Laff 
31 Misc. 832 mem, 65 NYS 1148 mem]. 

N. C.—Jones v. Norfolk Southern R. 
Co., 176 N. C. 260, 97 SE 48; Gallimore 
v. Grubb, 156 N. C. 575, 72 SBE 628; 
Matthews v. Peterson, 152 N. C. 168, 
67 SE 340; Sawyer v. Roanoke Tea 
ete; Co:; 145 N.C. 24, 58 SE 598, 22 
LRANS 200; Norcum vy. Savage, 140 
N. C. 472, 53 SEH 289; Tiddy v. Graves, 
127 N. C.'502, 37 SB 513, 126 N. C. 620, 
36 SE 127; Gossler v. Wood, 120 N.C! 
69, 27 SE 33; Cook v. Guirkin, 19° N. 
BE AEE 25 SE 715; Spencer v. Fortescue, 
112 N.C. 268, 16 SH 898; Guy v. Man- 
uel, 89 N. C. 83; Adams vy. Utley, 87 
N. (on 3AG. 

Oh.—Hocking Valley R. Co. v. Hel- 
ber, 91 Oh. St. 231, 110 NE 481; Peck- 
ham Iron Co. v. ‘Harper, 41 Oh. St. 
100; arseame vee Tryon, (15 Oh. Cir Cu 
641, 8 Oh. Cir. Dec..556; Hart v. Sar- > 
vis, 3 Oh S & C P 708, 3 OhNP 316. 

Okl.—Limerick v. Lee, 17 Okl. 165, 
87 P 859 

Or. —lhandigan v. Mayer, 32 Or. 245, 
51 P 649, 67 AmSR 521; Veasey v. 
Humphreys, 27 Or. 515, 41 PSs 

Pa.—Com. v. Monongahela Bridge 
Co., 216 Pa. 108, 64 A 909, 8 AnnCas 
1073; Winchester Farmers’, etc., Nat. 
Bank v. DlizAbeth Nat. Bank, 30 Pa. 
Super. 271; Patterson v. Hausbeck, 8 
Pa. Super. 36; Goucher v. Providence 
Washington Ins. Co., 3 Pa. Super. 230. 

R. I.—O’Connell v. King, 26 R. I. 
544, 59 A 926. 

S. C.—Littleiohn v 
R: wey 45 S. C. 181, Yo Sm 78 

S. D.—H. C. Behrens aoe Co. v. 
Lager, 26 S. D. 160, 128 NW 698, Ann 
Casl9i3A 11283: Union City ‘Com- 
mercial Bank v. Jackson, 9 S. D. 605, 
70 NW 846. 

ae —Carr v. Grand Lodge, U. B. 

-, (Civ. A.) 189 SW 510; Merriman v. 
Bialack: 56 Tex. Civ. A. 594, 121 SW 
§52. Cameron v. Realmuto, 45 Tex. 
Civ. A. 305, 100 SW 194; Masterson v. 
Heitmann, 38 Tex. Civ. A. 476, 87 SW 


eer dae etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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admitted therein, on any trial of the case subsequent 
to the making of such statements,!? including a 
trial in an appellate court,!* and are equally com- 
petent whether the pleader is plaintiff 1+ or defend- 


ant.t° 


A successful demurrer to a part of a pleading 
does not preclude the reception of such part as evi- 


dence of an admission.1& 


Failure to deny an allegation may be used in some 
instances as a so-called ‘‘admission by conduct.’’17 
Where there are two 
or more distinct counts or pleas, and the issue on 
each is separately tried, an allegation in one cannot 
be taken as an admission of a fact distinct from the 
proof of the issue upon that one.28 

An inconsistency in the statement of the facts, 
in different counts of a declaration, is not evidence 


Distinct counts and pleas. 


227; Lewis v. Crouch, (Civ. A.) 85 SW 
1009; Greif v. Seligman, (Civ. A.) 82 
SW 533; Emerson v. Kneezell, (Civ. 
A.) 62 SW 551; Missouri, etc., R. Co. 
v. Vance, (Civ. A.) 41 SW 167; Pan- 
handle Nat. Bank v. Security Co., 18 
Tex. Civ... A. 96, 44, SW 15, 

Wash.—Goldwater v. Burnside, 22 
Wash. 215, 60 P 409. 

W. Va.—Morrison v. Leach, 75 W. 
Va. 468, 84 SE 177; Pennsylvania R. 
Co. v. Rogers, 52 W. Va. 450, 44 SE 
300. 62 LRA 178. 

Wis.—Dunecan v. Duncan, 111 Wis. 
75, 86 NW 562; Lindner v. St. Paul KR 
& M. Ins. Co., 93 Wis. 526, 67 NW 
1125; Folger y% Boyinton, 67 Wis. 447, 
30 NW 715. 

Sask.—Beauchamp  v. 
Sask. L. 59. 

“Statements, admissions and alle- 
gations in pleadings are always in 
evidence for all the purposes of the 
trial of the action. They are made 
for the purpose of the trial, and are 
before the court and jury, and may 
be used for any legitimate purpose.” 
Holmes v. Jones, 121 N. Y. 461, 466, 
24 NE 701. 

[a] Tllustrations.—(1) The answer 
of defendant railroad company, wher- 
in it was admitted that decedent was 
in its employment, and that it was his 
duty to run a velocipede over its 
tracks, and which alleged that dece- 
dent, while riding, failed to keep a 
proper lookout for trains, was compe- 
tent evidence against the railroad 
company, as an admission that dece- 
dent was killed while operating his 
velocipede. Lynch v. Chicago, etc., 
R. Co., 208 Mo. 1, 106 SW 68. (2) In 
a personal injury action against a 
railroad company and a street car 
company, the latter’s answer, ad- 
mitting that plaintiff was a passen- 
ger on its car, was admissible in evi- 
dence against it, although plaintiff 
subsequently took the pvsition that 
no blame attached to the street car 
company. Louisville. ete., R. Co. v. 
McDonald, 111 SW 289, 33 KyL 762. 
(3) Where plaintiff alleges the exe- 
cution and delivery of a deed under 
which defendant claims, and cails for 
its production, defendant on produc- 
ing it at the trial cannot be reauired 
to prove its execution and delivery. 
Broughton v. Telfer, 24S. C. Eq. 431. 

[b] Admission of pleadings of both 
parties.—In a suit for specific per- 
formance of a land contract, the 
court did not err in allowing the in- 
troduction of the complaint and an- 
swer solely to show that plaintiff had 
offered to pay the balance of the pur- 
chase money if defendant would clear 
the property of liens; the introduction 
of the complaint being necessary to 
make clear the admissions in the 
answer. Gallimore v. Grubb, 156 N. C. 
575, 72 SE 628. 

[c] Allegations not amounting to 
admissions.—Where plaintiff sued de- 
fendant, a banker, for losses sus- 
tained. through an agent, on the 
ground that defendant knowingly per- 
mitted the agent to deposit money 
advanced’ to him by plaintiff to his 
own credit in violation of his contract, 
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the cause.?? 


[22C.5.], 338 


of an admission of plaintiff that the facts are not 
as stated by him in his testimony upon the trial of 


No estoppel results from the use of an adversary’s 


pleading as an admission, but the party may use so 


pleading.?° 


sions. 
[§ 374] 
eral. 


(3) 


much of the pleading as operates as an admission 
in his favor and disprove other allegations of the 


In Massachusetts the rule established by statute 
is that pleadings are not evidence on the trial and 
hence statements therein cannot be shown as admis- 


In Other Cases—(a) In Gen- 


It is well established that an admission con- 


tained in a pleading in one action may be received 


an allegation in the answer that 
plaintiff had previously sued the 
agent for such losses and recovered 
judgment for a much smaller sum 
than that demanded from defendant 
was not an admission by defendant 
of his liability for the amount of 
such judgment, to which he was not 
a party. Harris v. Chipman, 156 Fed. 
929, 84 CCA 429. 


12. Colo—Moynahan vy. Perkins, 


36 Colo. 481, 85 P 1132, 10 AnnCas. 
1061 


Fla.—McKinnon v. Johnson, 57 Fla. 
120, 48 S 910. : 

Ill.—Callagan v. American Trust, 
etc., Bank, 196 Ill. A. 102; Burgener v. 
Lippold, 128 Ill. A. 590. 

Mich.—Merrill v. Leisenring, 166 
Mich, 219, 1381 NW 5388. 

Mo.—Spurlock v. Missouri, ete., R. 
Co., 125 Mo. 404, 28 SW 634. 

W. Va.—Morrison y. Leach, 75 W. 
Va. 468, 84 SE 177. 

13. Tipton v. Tipton, 169 Iowa 182, 
151 NW 90, AnnCasi916C 360; Warder, 
etc., Co. v. Willyard, 46 Minn. 531, 
49 NW 200, 24 AmSR 250. 

14. U. S.—Southern R. Co. v. 
Mayes, 113 Fed. 84, 51 CCA 70, [cer- 
tiorari den 186 U. S. 4838, 22 SCt 942, 
46 L. ed. 1260]. 


Ala.—Hartsell v. Masterson, 132 
Ala. 275, 31 S 616. 
Ill.—Kankakee, ete, R. Co. v. 


Horan, 131 Ill. 288, 23 NE 621. 

Ind.—Cox v. Ratcliffe, 105 Ind. 374, 
5 NW 5: 

Iowa.—Tipton v. Tipton, 169 Iowa 
182, 151 NW 90, AnnCas1916C 360. 

Ky.—Palmer Transfer Co. v. Eaves, 
85 SW 750, 27 KyL 573. 

J.—Lee v. Heath, 61 N. J. L. 250, 
39 729. 
N. C.—Smith v. Nimocks, 94 N. C. 
43. : 

Pa.—Kline v. Huntingdon First 
Nat. Bank, 15 A 433. 

Tex.—Merriman v. Blalack, 56 Tex. 
Civ. A. -594, 121 SW 552; Cuneo v. De 
Cuneo, 24 Tex. Civ. A. 436; 59 SW 284. 

Wis.—Clemens v. Clemens, 28 Wis. 
637, 9 AmR 520. 

[a] Facts stated in the writ as to 
defendant’s existence, residence, etc., 
are deemed to be admitted by plaintiff. 
Southern R. Co. v. Mayes, 113 Fed. 
84,51 CCA 70. 

15. Cal.—Blankman v. Vellejo, 15 
Cal. 638. , 

Iowa.—Farley v. O’Maliey, 77 Iowa 
531, 42 NW 435. 

Kan.—In re Cooksey, 79 Kan. 550, 
100 P 62. 

Ky.—Louisville, ete., R. Co. v. Mc- 
Donald, 111 SW 289, 33 KyL 762; Pal- 
mer Transfer Co. v. Eaves, 85 SW 750, 
27 KyL 573; Edwards v. Mattingly, 
107 Ky. 332, 53 SW 1032, 21 KyL 1045. 

Mo.—Lynch v. Chicago, etc., R. Co., 
208 Mo. 1, 106 SW 68; Bowman v. 
lore Steam Heating Co., 80 Mo. A. 


N. Y.—Breese v. Graves, 67 App. 
Div. 322, 73 NYS 167; Lecour v. Im- 
porters’, etc., Nat. Bank, 61 Anp. Div. 
163, 70 NYS 419; Foster v. Henry, 5 
AlbLJ 173. 

N. C.—Latham Co. v. Rogers, 170 
N. C. 239, 87 SE 34; Matthews v. Pe- 


in evidence against the pleader on the trial of 
another action,?? the rule in this respect being the 


terson, 152 N. C. 168, 67 SE 340; Mod- 
lin v. Atlantic F. Ins. Co., 151 N. C. 35, 
65 SE 605; McCaskill v. Walker, 147 
N. C. 195, 61 SE 46; Sawyer v. Roa- 
noke R., etc., Co., 145 N. C. 24, 58 SE 
598, 22 LRANS 200. 

Or.—Darling vw Miles, 57 Or. 593, 
11 P02 125 P1084. 

Tex.—Cook v. Hughes, 37 Tex. 343; 
Hamilton v. Van Hook, 26 Tex. 302; 
Lewis v. Crouch, (Civ. A.) 85 SW 1009. 

Vt.—Scoville v. Brock, 79 Vt. 449, 
65 A 577, 118 AmSR 975. 

{a] Plea in abatement.—Witmer v. 
Schatter, 2 Rawle (Pa.) 359. 

[b] A cross-bill (1) is admissible 
to show any admissions of fact made 
therein by defendant against his in- 
terests, and relevant to the issues, 
Darling’ v. Miles, 57 Or. 593, 111 P 702, 
112 P 1084. (2) But a cross-petition 
by a defendant city, denying knowl- 
edge of an obstruction on the side- 
walk, by which plaintiff was injured, 
and alleging primary liability, if any, 
on the part of a contractor, is not ad- 
missible as an admission by the city. 
Youngblood v. Mason City, 165 Iowa 
488, 146 NW 20. 

[c] Affidavit of defense.—-On the 
trial of an action on a contract, plain- 
tiff may offer in evidence a portion of 
the affidavit of defense, for the pur- 
pose of showing defendant’s admis- 
sion as to what were the terms of the 
contract. Warne v. Johnston, 48 Pa. 
Super. 98. 

[d] Where a general denial is filed, 
no statements of the answer are ad- 
missible against defendant. Hynes v. 
Packard, 92 Tex. 44, 45 SW 562. F 

[e] Where new issue raised.—- 
Where an answer containing an al- 
leged admission controverted a new 
issue raised by a supplemental and 
amended petition, ‘the answer could 
not be used as_an admission in the 
original proceedings.” | Viguerrie v. 
Mrs. HE. D. Burguiers Planting Co., 
121 La. 97, 106, 46 S 114. 

[f] A “brief statement” of defense, 
filed under a statute abolishing spe- 
cial pleading and containing admis- 
sions, is not evidence to plaintiff. 
Piper v. Boston, etc., R, Co., 75 N. H. 
435, 75 A 1041. 

16. Portland Body Works v. Mc- 
ee Supply Co., (Ind. A.) 119 NE 


17. White v. Hendley, 35 Cal. A. 
267, 169 P 710; Roscoe Lumber Co. v. 
Standard Silica Co., 62 App. Div. 421, 
70 NYS 1130. 

Admissions by conduct see supra 
§§ 353-355. 


hie Morris v. Henderson, 37 Miss. 
19. Larry v. Herrick, 58 N. H. 40. 


20. Mott v. Consumers’ Ice Co., 73 
N. Y. 543; Algase v. Horse Owners’ 
Mut. Indemn. Assoc., 77 Hun 472, 29 
NYS 101. 

21. Beacon Motor Car Co. v. Shad- 
man, 226 Mass. ‘570, 116 NE 559; 
Phillips v. Smith, 110 Mass. 61; Wal- 
cott v. Kimball, 13 Allen (Mass.) 460; 
eee v. Wright, 13 Allen (Mass.) 


98. WW. S—Pone v. Allis, 115-0. S. 
363, Sct 69. 29 L. ed. 393; General 
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same whether the actions are both at law, both in | equity, or one in equity and the other at law.?° If 


Electric Co. v. Clark, 108 Fed. 170; 
Liverpool, etc., Ins. Co. v. MeNeill, 89 
Fed. 131, 32 CCA 173 {certiorari den 
720 Ss. 647, 19 SCt 885, 43 L. ed. 
1182]; Hyman v. Wheeler, 29 Fed. 
347; Church v. Shelton, 5 i. Cas. No. 
2,714, 2) Curtyio cls 

Ala.—Tumlin v. Tumlin, 195 Ala. 
457, 70 S 254; New v. Young, 148 Ala. 
2538, 41 S 523; New v. Young, 144 Ala. 
420, 39 S 201; Hartsell v. Masterson, 
132° Ala. 275, 381 S 616; Ponder v. 
Cheeves, 104 Ala. 307, 16 S 145; Cal- 
lan v. McDaniel, 72 Ala. 96. 

Ark.—Russell v. Suddoth, 123 Ark. 
200, 184 SW 842; Valley Planting Co. 
v. Wise, 93 Ark. 1, 123 SW 768, 26 
LRANS 403. 

Cal.—Crane v. Pacific Bank, 106 Cal. 
64, 39 P 215, 27 LRA 562; Greer v. 
Tripp, 56 Cal. 209; McDermott v. Mit- 
chell, 47 Cal. 249. 

Colo.—Boulder Ditch Co. v. Leggett 
Cone Ditch, ete., Co., 36 Colo. 455, 86 


Conn.—Wilcox v. Downing, 88 Conn. 
3868. 91 A 262; Connecticut Insane 
Hospital v. Brookfield, 69 Conn. 1, 36 
A 1017. 

Del.—McCafferty v. Heritage, 10 
Del. 220 

D. C.— Keyser v. Pickrell, 4 App. 
198; Beale v. Brown, 17 D. C. 574 

Fla. —Booth v. Lenox. 45 Fla. 191, 34 
S 566; Younglove v. Knox, 44 Fla. 743, 
33 S 427. 

Ga.—Carrie v. Carnes, 145 Ga. 184, 
88 SE 949; Terrell v. Terrell, 144 Ga. 
32, 85 SE’ 1005; McTyre v. Stearns, 
142 Ga. 850, 83 SE 955; St. Paul F. & 
M. Ins. Co. v. Brunswick Grocery Co., 
113 Ga. 786, 39 SE 483; Munnerlyn Vv. 
Augusta Sav. Bank, 94 "Ga. 356, 21 SE 
575; Printup v. Patton, 91 Ga. 422, 18 
SE 311; Lunday v. Thomas, 26 Ga, 
537; Watkins v: Fontaine, 14 Ga, A. 
321, 80 SE 694; Long v. Lawson, 7 Ga, 
A. 461, 67 SE 124; Sons and Daughters 
ork v. Wilson, 4 Ga. A. 235, 61 SE 

Ill.—Allen v. U.S. Fidelity, etc., Co., 
269 Ill. 234, 109 NE 1035 [aff 193 Ill. A. 
193]; Wadsworth v. Duncan, 164 Ill. 
360, 45 NE 132; Robbins v. Butler, 24 
Ill. 387; Callagan v. American Trust, 
etc., Bank, 196 Ill. A. 102; Mabrey v. 
Haverstick. 175 Ill. A. 309; Burgener 
v. Lippold, 128 Ill. A. 590. 

Ind.—Holland v. Spell, 144 Ind. 561, 
42 NE 1014; Boots v. Canine, 94 Ind. 
408; Fowler v. Hobbs, 86 Ind. 131; 
Kentucky, etc., Cement Co. v. Cleve- 
land, 4 mad A. 171, 30 NE 802. 

Iowa.—Coldeen Land Co. v. Royal, 
140 Iowa 381, 118 NW 426; McDermott 
v. Mahoney, 106 NW 925, 139 Iowa 
292, 115 NW 32, 116 NW 788; Coffin 
v. Knott, 2 Greene 582, 52 AmD 5387. 

Kan.—Berry v. Dewey, 101 Kan. 
392, 170 P 1000; Kington v. Ewart, 
100 Kan. 49, 164 P 141; Every v. 
Rains, 84 Kan. 560, 115 P 114; Arkan- 
sas City v. Payne, 80 Kan. 353, 102 P 
felt Tar ed y: v. Hindman, 58 Kan. 184, 

Ky. el eciniite \%. Solomon, 143 Ky. 
581, 186 SW 1010; Paducah First Nat. 
Bank v. Wisdom, 111 Ky. 135, 63 SW 
461, 23 KyL 530; Clark v. Robinson, 
5 B. Mon. 55; Miller v. Poffinger, 1 
Ky. (Op. 567? 

La.—;Vredenburgh v. Baton Rouge 
Sugar Co., 52 La. Ann. 1666, 28 S 
122; Wells v. Compton, 3 Rob. 171; 
Michel v. Davis, 12 La. 152. 

Me.—Rockland v. Farnsworth, 89 
Me. 481, 36 A 989; Parsons v, Cepe- 
land, 33 Me. 370, 54 AmD 628; Cragin 
v. Carleton, 21 Me. 492; Robison v. 
Swett, 3 Me. 316. 

Mad.—Nicnolson v. Snyder, 97 Md. 
415, 55 A 484; Western Maryland a; 
Con sve Orendoroff, 37 Md. 328. 

Mass.—De Montague Vv, Bacharach, 
187 Mass. 128, 72 NE 938; Radclyfte 
v. Barton, 161 Mass. 327, 37 NE 3873; 
Brown v. Jewett, 120 Mass. 215; 
Elliott v. Hayden, 104 Mass. 180; 
Boston v. Richardson, 13 Allen 146; 
Bliss v. Nichols, 12 Allen 443; Wil- 
liams v. Cheney, 3 Gray 215. 

Mich.—Cady v. Doxtator, 193 Mich. 


170, 159 NW 151; Hye v. Cole, 130 
Mich. 84, 89 NW 56 

Minn. a ihrer V. Monida, etc., 
Stage Co., 115 Minn. 18, 131 NW 498; 
Warder v. Willyard, 46 Minn. 531, 
49 NW 300, 24 AmSR 250; Rich v. 
Minneapolis, 40 Minn. 82, 41 NW 
455; Siebert v. Leonard, 21 Minn. 442. 
Osa a je v. Gerock, 40 Miss. 

Mo.—Craig v. United R. Co., 185 
SW 205; St. Louis v. United R. Co., 
263 Mo. 387, 174 SW 78; Boothe,v. 
Cheek, 253 Mo. 119, 161 SW 791; 
Kirkpatrick v. Metropolitan St. R. 
Co., 211 Mo. 68, 109 SW 682 [rev 
129 Mo. A. 524, 107 SW 1025]; Baum 
v. Fryrear, 85 Mo. 151; St, Louis 
Mut. L. Ins. Co. v. Cravens, 69 Mo. 
12; Dowzelot v. Rawlings, 58 Mo. 75; 
Jetter v. St. Joseph Terminal R. Co., 
(A.) 193 SW 956; Scholl v. Grayson, 
147 Mo. A. 652, 127 SW 415; Bow- 
man v. Globe Steam Heating Co., 
80 aN A. 628; Nichols v. Jones, 32 
Mo. 657; Murphy v. St. Louis Type 
Fdy., #55 Mo. A. 541, 

Mont. —Tague v. John Caplice Co., 
28 Mont. 51, 72 P 297. 

Nebr. urge My State Bank, 10 
Nebr. 524, 7 NW. 276. 

N. Y.—Taft v. ‘Little, 178 N. Y. 
127, 10. NE 211 [rev 78 App. Div. “4, 
79 NYS 507]; Cook v. Barr, 44 N. y. 
156; Crombie v. Illinois Surety Co., 
18h VApps Div. (81,4, £69) NWS) _ LSk; 
Hamilton v. Patrick, 62 Hun 74, 16 
NYS 578 [aff 149 N. Y. 580 mem, 46 
NE 987 mem]; Furniss v. New York 
Mut. L. Ins. Co., 46 N. Y. Super. 467. 

N. C.—Bloxham vv. Stave, etc., 
Corp, 172 N. C. 37, 89 SE 1013; Als- 
worth v. Richmond Cedar Works, 172 
N. C. 17, 89 SE 1008; Guy v. Manuel, 
89 Bs C. 83. 

D.—Horton v. Emerson, 30 N. 
D. 58, i152 NW 529. 

Oh.—Cincinnati Gas, etce., 
Coffelder, 31 Oh. Cir. Ct. 26. 

Okl.— Chicago, etc., R. Co. v. Ma- 
shore, 21 Okl, 275, 96 P 
Cas 277; Limerick v. Lee, 
165, 87 Pp 859; Myers v. Perry First 
Presby. Church) 11 Okl. 544, 69 P 874. 

Or.--Meagher v. Hilers Music 
House, 77 Or. 70, 150 P 266; Hofer v. 
Smith, 65 Or. 145, 129 P 761; Walker 
v. Harold, 44 Or. 205, 74 P 705; Feld- 
man v. McGuire, 34 Or. 309, 55 P 872. 

Pa.—Lindsay v. Dutton, 227 Pa. 
208, 75 A 1096; Floyd v, Kulp Lum- 
ber Co., 222 Pa, 257, TA 13; Com. 
Vv. Monongahela Bridge Co., 216 Pa. 
108, 64 A 909, 8 AnnCas 1073; Kline 
Vv. Huntingdon First Nat. Bank, 15 
A 43838; McClelland v. Lindsay, 1 
Watts & S. 360; Gibson v. Rowland, 
35 Pa. Surer. 158. 

S. C.—Benbow v. Harvin, 92 S. C. 
ie) 75 SE 414. 

D.—Johnson v. Hawthorne 
Direh Co., 32.S. D. 499, 148 NW 959; 


Redwater Land, etc., Co. v. Reed, 
26S. D. 466, 128 NW 702. 
Tex.—Hereford First Nat. Bank 


(Civ. A.) 185 SW _ 880; 
(Civ. A.) 


v. Hogan, 
Warburton v. Wilkinson, 
182 SW 711; Seligmann v. Greif, 
(Civ. A.) 109 SW 214; Pecos, ete., R. 
Co. v. Blasengame, 42 Tex. Civ. A. 
66, 98 SW 187; Cuneo v. De Cuneo, 24 
Tex. Civ. A. 436, 59 SW 284. 

Va.—Tabb v. Cabell, 17 Gratt. (58 
Va.) 160. 

W. Va.—Bartlett v. Mannington 
Bank, 77 W. Va. 329, 87 SH 444; 
Pennsylvania R. Co. v. Rogers, 52 W. 
Va. 450, 44 SE 300, 62 LRA 178; Hast 
Vv. Piedmont, tC. pits CO 602 W. Va. 
396, 44 SE 155, 

Wis.—Meade. v. Black, 22 Wis. 241. 

Eng.—Tiley v. Cowling, 1 Ld. 
Raym. 744, 91 Renrint \1398; In re 
Walters, 61 L. T. Rep. N. S. 872, 638 
iggy Rep. N:. S. 328. 

“It is firmly settled that plead- 
ings filed in another case may be 
used in evidence against the pleader 
as admissions.” Kentucky, etc., Ce- 
ment Co. v. Cleveland, 4 Ind: A. 171, 
380 NE 802, 803. 

“A pleading, made and verified by 


eres SSE Se ee A a a 


a party in another action, is compe- 
tent evidence, so far as relevant, in. 
any action to which he is a party.” 
Humphrey v. Monida, ete., Stage Co., 
115 Minn. 18, 21, 181 NW 498, 

{a] In an action to quiet title, < 
summons and complaint in a _ prior 
partition suit against the alleged 
common source of title is admissible. 
Benbow v. Marvin, 92 S. C. 180, 75 
SE 414. 

{b] In proceedings by warrant to 
eject an intruder, admission of a 
person under whom defendant 
claimed possession, contained in her 
petition filed in another court, were 
admissible in evidence, although the 
petition was not verified. Tison v. 
South gor aie. Re Co; 8.Ga, Aveo ie 
68 SE 65 

[e] Bill of particulars.—Where in 
the trial of a case for work and 
labor, it appeared that plaintiff had 
brought a prior action charging an- 
other person for the same services, 
but no judgment was rendered, it 
was held that the bill of particulars 
in the former suit being a quasi ad- 
mission, was competent as evidence. 
Chicago, etc., R. Co. v. Mashore, 21 
Okl. 275, 96 P 630, 17 AnnCas 277. 

{d] The Massachusetts statute 
providing that pleadings in the 
cause are not evidence on the trial, 
does not proclude introducing in evi- 
dence, on the trial of one action, an 
admission in a pleading in an en- 
tirely different action. Johnson v. 
Russell, 144 Mass. 409, 11 NE 670. 

fe] A general denial cannot be re= 
ceived in another action as evidence 
of an admission of the allegations of 
the complaint; although under stat- 
ute the failure specifically to deny 
a particular allegation may have had 
the effect of an admission in that 
particular action. Slayden v. Palmo, 
58 Tex. Civ. A. 227, 117 SW 1054. 

.[f] An unsigned and urverified 
answer in a former action should not 
be received. Creal v. Gallup, 231 
Fed. 96, 145 CCA 284. 

[g¢] Pleading of one not a party to 
subsequent action.—Where plaintiff 
brought an action against a railroad 
company to recover for loss of goods 
shipped, but dismissed the case and 
brought action against defendant 
who was the consignee of the goods, 
the answer of the railroad company 
in the abandoned suit could not be 
introduced in evidence as its aver- 
ments would not constitute admis- 
sions against interest by plaintiff. 
Wrightsman v. Herrick, 130 Mo. A. 
266, 109 SW 104. 

23. Ala.—Callan v. McDaniel, 72 
Ala. 96; McLemore v. Nuckolls, 37 
Ala. 662; Royall v. McKenzie, 25 ‘Ala. 
363; Crocker v. Clements, 23 Ala. 296; 
Saltmarsh v. Bower, 22 Ala. 221; Cox 
Vi COx, 2)’ Port. bee. 

Yee .—Randall v. Parramore, 1 Fla.. 


Ga.—Daniel v. mb ae Ga. 2073: 
g ung: ——MeNutt v. Dare, 
Ky.—Clarke v. Robinson, 5 B. Mon, 

103; Roberts v. Tennell, 3 T. B. 

Mon. 247; Rees v. Lawless, 4 Litt. 

ee hap ad AL A v. Perham, 

| Mobberly, 60 

Md. ake Sowerwein v. Jones, Gill 

ume: 

42 
Oh. —HFEarl v. Shouler, 6 Oh. 409. 

Eq. 

26. 

Tex.—Buzard v. McAnulty, 77 Tex. 

Bank v. Hogan, 

880. 

Va.) 1 
Eng. Seaton v. Woodbridge, 2 


Gordon v. Green, 10 Ga 
8 Blackf. 
55; Mims v. Mims, 3 J. J. Marsh. 
218. 
20 Me. 
Md.—Mobberly  v. 
A Se eiaaie vo" Debrutz, 2 N. C.. 
S. C.—Cooper v. Day, ISIS, 
438, 14 SW 138; Hereford First Nat. 
Va. orga v. Miller, 17 Gratt. (58 
Pnee 781, 99 Reprint 497, 14 ERC 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is not essential that both actions should be in the 
same court,** but admissions made in. the pleadings 
filed in a federal are competent in a state court, 
and vice versa;° nor is a pleading filed in another 
action rendered inadmissible by the fact that such 
action was brought in a state other than that in 
which it is sought to use the pleading as evidence.2¢ 
Indeed it is not even necessary that the court in 
which the pleading was filed should have had juris- 
diction of the action in which it was filed.2? It is, 
however, essential that the statements in the plead- 
ing should be relevant and material to the issues 
involved in the action in which it is sought to be 
used,?* although it is not necessary that the offer 
should be limited to the parts of the pleading con- 
taining the admissions, where the remainder is not 
prejudicial.?° 

[§ 375] (b) Nature of Statement. The state- 
ment must be precise and definite.2° A failure to 
answer the allegations of a petition may constitute 
an admission of their truth available in another 
action,*! although it is otherwise where the petition 
was dismissed before the time for answering had 
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[22C.J.] 335 
expired.3?, A statement on information and belief 
has been held not competent as an admission,** but 
there is high authority for the contrary view.** 

[§ 376] (c) Responsibility for Statement. A 
pleading in another action is admissible against the 
party in whose behalf it was filed, where it is authen- 
ticated by his signature,®° or verified by his oath,?° 
or where the statements contained therein are of 
such a nature that information with respect to the 
faets set forth could have come to the attorney only 
from his client.27 It has been held that a party is 
bound by admission contained in a pleading pre- 
pared by his attorney, although he did not know of 
the statements therein,?® and even though he had no 
actual knowledge of the existence of the pleading ;°? 
but the more generally accepted view recognizes a 
distinction between statements contained in plead- 
ings in another case which are emanations of 
counsel’ and those which can fairly be regarded as 
statements by the party,*® and as a result, requires, 
as a condition of admissibility, that the statement 
be affirmatively connected with the party as one 
which he has made because it was true.*? 


See also supra note 22. 

[a] A bill brought to enjoin the 
prosecution of an action at law may 
be read in evidence against com- 
plainant upon tlhe trial of such action 
as an acknowledgment of the facts 
therein. Kankakee, etc., R. Onny: 
Horan, 131 Ill. 288, 23 NE 621; Farr 
v. Rouillard, 172 Mass. 303, 52 NE 
443; Aultman v. Martin, 49 Nebr. 
103, 68 NW 340. 

[b] In an action on a note against 
the maker it was proper to receive 
allegations, in a petition to enjoin 
the collection of the note brought by 
the maker against plaintiff prior to 
the action, that the maker made the 
note and owed the amount of its 
face. Long v Lawson, 7 Ga. A. 461, 
67 SE 124. 

24. Tison v. South Georgia R. Co., 
8 Ga. A. 91, 68 SE 651; Kirkpatrick 
v. Metropolitan St. R. Co., 211 Mo. 68, 
109 SW 682 [rev 129 Mo. A. 524, 107 
SW 1025]. See also supra notes 22, 
23; and infra notes 25, 26. 

25. Kankakee, etc, R. Co. v. 
Horan, 131 Il). 288, 23 NE 621 [aff 
30 Ill. A. 552]; Meissner v. Standard 
R. Equipment Co., 211 Mo. 112, 109 
SW 730. 

26. Kirkpatrick v. Metropolitan 
St. R. Co., 211 Mo. 68, 81, 109 SW 682 
[rev 129 Mo. A. 524, 107 SW 1025] 
(“The place and manner of making 
the admission have nothing to do 
with the question of its admissi- 
bility’’). 

27. Redwater Land, etc., Co. v. 
Reed, 26 S. D. 466, 128 NW 702. 

28. Oregon, etc., R. Co. v. Grubis- 
sich, 206 Fed. 577, 124 CCA 375; Pow- 
ell v. Union Pac. R. Co., 255 Mo. 420, 
164 SW 628; Sullivan v. Ramsey, 
(Tex. Civ. A.) 155 SW 580; Comstock 
v. Jacobs, 84 Vt. 277, 78 A 1017, Ann 
Cas1913A 679. 


[a] Pleadings not amounting to 
admissions.—Oregon, etc., R. Co. v. 
Grubissich, 206 Fed. 577, 124 CCA 


375; Powell v. Union Pac. R. Co., 255 
Mo. 420, 164. SW 628; Comstock v. 
Jacobs, 84 Vt. 277, 78 A 1017, Ann 
Cas1913A 679. 

29. Seligmann v. Greif, (Tex. Civ. 
A.) 109 SW 214. 

30. Martin v. Campbell, 32 S. C. 
Eq. 205. 

31. Sawyer v. Kelly, 148 Iowa 644, 
127 NW 977; Miller v. Journal Co., 
246 Mo. 722, 152 SW 40, AnnCas1914B 


679. 

32. Sawyer v. Kelly, 148 Iowa 644, 
127 NW 977. 

33. New York v. Fay, 53 Hun 553, 


554, 6 NYS 400 (“It is true that ad- 
missions in pleadings in an action 
between other and different parties 
have been received in evidence by 
the courts: The ground upon which 
these admissions have been received 


has been because they were aamis- 
sions against the interest of the 
party making them, and because of 
the great probability that a party 
would not admit or state anything 
against himself or against his own 
interest unless it was true. And, 
furthermore, these admissions have 
been confined to these cases where 
the admissions contained the asser- 
tion of facts which, from the nature 
of, the case, if true, must have been 
within the knowledge of the party 
making the admission and the plead- 
ing is verified by him.. These rules 
are laid down in the case of Cook v. 
Burr, 44 N. Y. 156 and their appli- 
cation is apparent. Therefore, an 
admission contained in pleadings be- 
tween other parties simply founded 
upon information and belief, where 
there is no presumption that the 
facts alleged or denied must have 
been within the knowledge of the 
party making the allegation or de- 
nial, and where the allegation or 
denial is not against the interest 
of the party making the same, can- 
not be received in evidence as estab- 
lishing any fact’’). 

34. Pope v. Allis; 115 U. “Sz °363, 
370, 6 SCt 69, 29 L. ed. 393 (holding 
on the authority of Doe v. Steel, 3 
Campb. 115, that ‘‘when the averment 
is made on information and belief, 
it is nevertheless admissible as evi- 
dence, although not conclusive... . 
That the fact that the averment is 
made on information and _ belief 
merely detracts from the weight of 
the testimony; it does not render it 
inadmissible’’). 

385. U. S.—Maine Northwestern 
Dev. Co. v. Northwestern Commer- 
cial Co., 240 Fed. 583, 153 CCA 387; 
Creal v. Gallup, 231 Fed. 96, 145 CCA 
2&4; Oregon, etc., R. Co. v. Grubis- 
sich, 206 Fed. 577, 124 CCA 3875. 

Kan.—Hobson v. Ogden, 16 Kan. 


388. 
Ky.—Wyles v. Berry, 116 Ky. 377, 
‘Barton, 161 


76 SW 126, 25 KyL 606 

Mass.—Radclyffe_ v. 

Mass. 327, 37 NE 378; Central Bridge 
Corp. v. Lowell, 15 Gray 106. 

Minn.—Siebert v. Leonard, 21 
Minn. 442. 

N. Y.—Cook v. Barr, 44 N. Y.°156. 

Philippine.—Matter of Farinas, 13 
Philippine 63; De la Rama v. Bene- 
dicto, 5 Philippine 512. 

36. U. S.—Maine Northwestern 
Dev. Co. v. Northwestern Commer- 
cial Co., 240 Fed. 5838, 153 CCA 387; 
Creal v. Gallup, 231 Fed. 96, 145 CCA 
284; Oregon, etc., R. Co. v. Grubis- 
sich, 206 Fed. 577, 124 CCA 375. 

Ala.—Tumlin v. Tumlin, 195 Ala. 
457, 70 S 254; Charlie’s Transfer Co. 
v. Leedy, 9 Ala. A. 652, 64 S 205. 

Kan.—Solomon R. Co. v. Jones, 30 


Kan. 601, 2 P 657; Hobson v. Ogden, 
16 Kan. 388. : 

Md.—Stump v. Henry, 6 Md. 201, 
61 AmD 300. 

Mass.—Lynde v. McGregor, 13 
Allen 182, 90 AmD 188. 

Blinn migbert v. Leonard, 21 Minn. 
442. 

Mo.—Utley v. Tolfree, 77 Mo. 307. 

{a] Verification with permission to 
counsel to revise.—Answers made in 
writing under oath, but with the un- 
derstanding that they may be revised 
by counsel before being signed, are 
clearly admissible in evidence against 
the party answering, although nei- 
ther signed nor revised. Lynde v. Mc- 
aes 13 Allen (Mass.) 182, 90 AmD 


37. Johnson v. Russell, 144 Mass. 
409, 11 NE 670; Bliss v. Nichols, 12 
Allen (Mass.) 443; Greif v. Seligman, 
(Tex. Civ. A.) 82 SW 533. 

[a] Tlustration.—The facts that 
a petition was drawn by counsel and 
was not signed by the party “were 
matters that went to the weight of 
the evidence, and belonged peculiarly 
to the province of the jury. The jury, 
and not the court, should have deter- 
mined whether the allegations in the 
petition were admissions chargeable 
to appellee, and this they might havo 
decided, even though appellee may 
not have read the petition, if he in- 
spired the allegations prepared by his 
attorney.” Greif v. Seligman, (Tex. 
Civ. A.) 82 SW 533, 535. 

38. Allen v. U. S. Fidelity, etc., Co., 
269 Ill. 234, 109 NE 1035; Ayres v. 
Hartford F. Ins. Co., 17 Iowa 176, 85 
AmD 553; Dowzelot v. Rawlings, 58 


Mo. 75. Contra Miller v. Chrisman, 
25 Ill. 269. 
[a] Showing lack of authority.— 


Testimony of the attorney whose 
name is signed to the pleading, that 
defendant did not employ him in the 
cause, is sufficient to overthrow the 
presumption arising from his name 
being signed as defendant’s attorney, 
and to exclude the pleading as evi- 


gence: Anderson v. McPike, 86 Mo. 
oe 

39. Dowzelot v. Rawlings, 58 Mo. 
75 


40. See infra note 41. 

[a] Where a party has not signed 
or verified the pleading it is regarded 
as the work of counsel. Delaware 
County v. Diebold Safe, ete., Co., 133 
U. S. 478, 10 SCt 399, 33 L. ed. 674; 
Combs v. Hodge, 21 How. (U. S.) 
397, 16 L. ed. 115; Farr v. Rouillard, 
172 Mass. 3038, 52 NE 443; Dennie v. 
Williams, 135 Mass. 28; Bigenbrun 
v. Smith, 98 N. C, 207, 4 SE 122. 

41. U.S.—Delaware County v. Die- 
bold Safe, etc., Co., 133 U. S. 473, 10 
Sct 399, 33 L. ed. 674; Pope v. Allis. 
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gible against the heir.*® 


115 U.S. 363, 6 Sct 69, 29 L. ed. 293; 
Combs v. Hodge, 21 How. 397, 16 iD, 


io 115; Smith v. Davidson, 41 Fed. 
172. 

Ala.—Tennessee Coal, etc., R. Co. 
v. Linn, 123 Ala. 112, 26 S245, 82 
AmSR 108; Adams v. McMillan, 7 
Port. 73. 

Ark.—Taylor v. Evans, 102 Ark. 
640, 145 SW 564. 

Cal.—MecDermott v. Mitchell, 47 
Cal. 249. 

Ky.—Rees v. Lawless, 4+ Litt. 218; 


Rankin v. Maxwell, 2 A. 1. Marsh. 
488,12 AmD 431; Critchelow v. Hayer- 
man, 1 Ky. Op. 159. 
Mass.—-Snow v. Revére Rubber Co., 


911 Mass. 82, 97 NE 618; Dennie v. 
Williams, 135 Mass. 28; Melvin v. 
Whiting, 13 Pick. 184. 

Minn.—Vogel v. Osborne, 32 Minn. 


167, 20 NW 129; Siebert v. Leonard, 
21 Minn. 442. 

Miss.—Meyer v. Blakemore, 54 
Miss. 570; Co-operative Life Asse. v. 
Leflore, 53 Miss. 1; Crump v Gerock, 
40 Miss. 765. 

*' Mont.—Tague v. John Caplice Co., 
28 Mont. 51, 72. RP 297. 

Nebr.—Johnson v. Plum Creek First 
Nat. Bank, 28 Nebr. 792, 45 NW 161; 
Bunz: v. Cornelius, 19 Nebr. 107, 26 
NW 621. 

N. Y.—Cook v. Barr, 44 N. Y. 156; 
MoKkane v.. Dady, 128 "App. Div. 190, 
112 NYS 650 [aff 301 N. Y. 574 mem, 95 
NE 1133 mem]. 

N. C.—Higenbrun v. Smith, 98 N. 
C. 207, 4 SE “122. 

Pa.—Owens y. Dawson, 1 Watts 
149, 26 AmD 49. 

Philippine. —Matter of Farinas, 13 
Philippine 63. 

Eng.—Slack v. Buchannan, Peake 5. 

“The evidence being competent 
only for the purpose of showing an 
admission, or an establishing a con- 
tradictory statement of the plaintiff, 
it is not admissible, where it does not 
appear that the plaintiff knew of the 
allegations of the original complaint, 
or at least where it affirmatively ap- 
pears that he was not aware of the 
contents of the complaint. It would 
be without probative force, either as 
an admission or as a contradictory 
statement, unless it was shown that 
the plaintiff was aware of the con- 
tents of the paper. Counsel for de- 
fendants were permitted to ask the 
plaintiff about the contents of the 
complaint, and the reply was that he 
knew nothing about the contents of 
it. No effort was made to prove that 
plaintiff had authorized his counsel 
to incorporate the allegation in the 
complaint or that he knew that the 
facts were thus alleged in the com- 
plaint. Therefore, it was not proper 
to read to the jury as an admission a 
paper the contents of which the evi- 
dence showed e plaintiff was not 
aware of.” Taylor v. Evans, 102 
Ark. 640, 646, 145 SW 564. 

fa] Tilustration.— Where, in a 
suit by a husband against the admin- 
istrator. of his wife for a decree ad- 


(d) In Whose Favor Admissible. 
rule that pleadings in another action may be shown 
as admissions is, of course, applicable where the 
parties to the action in which it is sought to use such 
pleadings as evidence are the same as in the former 
But such identity of parties is not essen- 
tial; the former pleading is admissible even though 
the party who introduces it in evidence was a 
stranger to the action in which it was filed.** 
Against Whom Admissible. 
general rule, allegations in a petition in another 
action are not admissible in evidence against a per- 
son not a party to the other action, *# but where 
one sues to recover land which he claims as the 
heir of another, admissions of the ancestor in plead- 
ings in an action to which he was a party are admis- 
Statements in the plead- 
ing’s of one defendant are not admissible against 
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judging that land standing in the 
name of the wife is community prop- 
erty, there was no evidence that the 
husband knew the contents of the 
petition for administration of the es- 
tate of the wife, averring that the 
land was her homestead and her prop- 
erty at the time of her death, which 
petition was signed and sworn to by 
defendant, the petition and a waiver 
attached by the husband of his right 
to administration and a request for 
defendant’s appointment were inad- 
missible as, admissions against inter- 
est. Deming v. Gamble, 5 Cal. A. 
ff a nha Hane BD By 

42. Valley Planting Co. v. Wise, 
93 Ark. 1, 123 SW 768, 26 LRANS 
403; Every v. Rains, 84 Kan. 560, 
alps Ws Seen Ss be 

{a] In assumpsit, pleadings in a 
prior equity suit between the same 
parties are admissible as admissions 
to contradict their testimony in the 
later case. Lindsay: v. Dutton, 227 
Pa. 208, 75 A 1096. 

43. U. S.—General Electric Co. v. 
qona than Clark, etc., Co., 108 Fed. 
ga ee aE v. McKensie, 25 Ala. 


3. 
Fla.—Booth v. Lenox, 45 Fla. 191, 
‘S 566. 
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Ga.—St. Paul F. & M. Ins. Co. v. 
Brunswick Grocery Co., 113 Ga. 786, 
39 SE 483; Tison v. South Georgia 
R. Co., 8 Ga. A. 91, 68 SE 651; Sons 
& Daughters of Job v. Wilson, 4 Ga. 
A. 235, 61 SE 134. 

Hawaii.—Harrison v. Davis, 22 
Hawaii 51. 

Kan.—Kington v. Ewart, 100 Kan. 
49, 164 P 141; Every v. Rains, 84 
Kan. 560, 115 P 114. 

La.—Brown v. Haigh, 113 La. 563, 
37. S 478. 

Me.—Parsons v. Copeland, 33 Me. 
370, 54 AmD 628; Cragin v. Carleton, 
21 Me. 492; Ellis v. Jameson, 17 
Me. 235. 

Minn.—Humphrey v. Monida, etc., 
Stage Co., 115 Minn. 18, 131 NW 498; 
O’Riley v. Clampet, 53 Minn. 539, 
55 NW 740. 

Mo.— Meissner v. Standard R. 
Equipment Co., 211 Mo. 112, 109 SW 
730; Hiler v. Cox, 210 Mo. 696, 109 
SW 679; Warfield v. Lindell, 30 Mo. 
272, 77 "AmD 614 

-N. Y.—Taft v. Little, 3 IN. W127, 
70 NE 211. 

N. C.—Bloxham v. Stave, etc., 
Corp, Lice NeGieos) Somos 1013; Kid- 
die v. Debrutz, 2 N. C. 420 

Okl.—Limerick v. Lee, 17 Okl. 165¢ 
87 P.. 859. 

Or.—Meagher v. WBilers Music 
House, 77 Or. 70, 150 P 266; Hofer v. 
2a 65 Ore 145, 148, 129 P 761 [cit 

ye]. 
gen AREY Ga v. Hirsch, 16 Pa. Dist. 

Tex.—Burleson v. Goodman, © 32 
Tex. 229; Greif v. Seligman, (Civ. 
A.) 82 SW 533. 

Va. red v. Jones, 6 Rand. (20 
Va.) 54 


his codefendant.** 

(f) Independent Relevancy.*7 
ments made in a former pleading may be competent 
evidence apart from their character as admissions,** 
for example, they may be competent to show that 
an action was brought *#® and its general nature,°° 
or that the issues in two actions are the same,*? pro- 
vided the record affirmatively shows relevancy in the 
statements offered.°? 
ments show that a 
with the one caer later ;>* that the amount claimed 
in two actions is different; ;>>4 that a party has failed 
to advance a present claim under suitable cireum- 
stances;°> that a defense, entirely obvious if true, 
was not suggested at an earlier stage;°® or that a 
party has suffered a default, when if certain facts 
were true he probably would not have done so.°? 


Miller v. Journal Co., 


Cc * - 
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State- 


In like manner these state- 
former position was inconsistent 


Abandened or Superseded Piead- 


W. Va.—Wilson v. Phoenix Powder 
Mfg. Co., 40 W. Va. 413, 21 SE 1035, 
52 AmSR 890. 

“Admissions or declarations of a 
party contained in a pleading served 
by him on the adverse party in an- 
other case may be used in evidence 
by plaintiff, though not a party to 
the action in which the pleading was 
served, if it contains statements ma- 
terial to the issue on trial.” Hofer 
v. Smith, 65 Or. 145, 148, 129 P 761. 

44. Bolt v. State Sav. Bank, (Tex. 
Civ. A.) 145 SW 707. 

45. ener v. Sapp, (Tex. Civ. A.) 
97 SW 1 

Aaissling of deceased owners of 
real estate generally see infra § 418. 

46. McDermott v. Mitchell, 47 Cal. 
249; Lunday v. Thomas, 26 Ga. 5373 
Coldren Land Go. v. Royal, 140 Iowa 
381, 118 NW 426. 

Admissions of coparties as against 
each other generally see infra §§ 
402-470. 

47. Independent relevancy of un- 
sworn statements generally see supra 


§§ 262—3317. 

48. Ponder v. Cheeves, 104 Ala. 
307, 16 S 145. 

49. Ricketts v. Garrett, 11 Ala. 
806; Byrne v. Byrne, 47 Il. 507; King 
Vv. Mittalberger, 50 Mo. 182. 

50. Kamm v. State Bank, 74 Cal. 
191, 15 Be765;. Truby wv... Sey bert; 12 
Pa. 101; Ray v. Clemens, 6 Leigh (33 
Va.) 600; State v. McDonald, 103 
Wis. 8, 84 NW 171, 81 AmSR 787. 

51. Radclyffe v. Barton, 161 Mass. 
327, 37 NE 373. 

52. Gardner v. Meeker, 169 Ill. 40, 
48 NE 307; Schmisseur v. Beairie, 147 
Di. 270, a5 NE 525; Robbins v. Butler, 
24 Tl. 387; Eccles v. Shackleford, 1 
Litt. (Ky.) 35. 

53. U. S.—TIllinois Cent. R. Co. v. 
Norris, 245 Fed. 926, 158 CCA 214. 

Ark.—Russell v. Suddoth, 123 Ark. 
200, 184 SW 842. 

Fla.—Younglove v. Knox, 44 Fla. 
743, 33 S 427. 

Til—Stone v. Cook, 79 Ill. 424. 

Ind.—Sharts v. Awat, 73 Ind. 304, 

Ky.—Tingie v. Kelly, 92 SW 803, 
29 KyL 24. 

Mich.—Cady v. Doxator, 193 Mich. 
170, 159 NW 151 

Mo.—Boothe v. ’ Cheek, 253 Mo. 119, 
ty SW 791; Baum vy. Fryrear, 85 Mo. 

Oh.—Cleveland, etc., R. Co. vy. Cleve 
land, 15 Oh. Cir. Ct. N. S. 193. 

S. C.—Benbow v. Harvin, 98S. Cc 
180, 75 SE 414. 

Wis.— Meade v. Black, 22 Wis. 241. 

54. Calvert v. Friebus, 48 Md. 44; 
Boston v. Richardson, 13 Allen 
(Mass.) 146; Gordon v. Parmelee, 2 
Allen (Mass.) 212; Tindall v. McIn- 
tyre, 24 N. J. L. 147. 

55. Springer v. Drosch, 32 Ind. 486, 
2 AmR 356. 

56. Garey v Sangston, 64 Md. 31, 
20 A 10384. 

57. Cragin -v. Carleton, 21 Me. 492; 
246 Mo. 722, 


' For later cases, developments and changes in the law see Sumubatins Annotations, same title, page and note number. 
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ings—(a) In General. Although a pleading which | pleading, and the pleader is no longer concluded by 


has been withdrawn or stricken out or superseded 


it,°® statements therein may still be competent as 


by amendment is out of the case in its capacity as | admissions,°® when they are relevant to the issues in 


728, 152 SW 40, AnnCas1914B 679 
[cit Cyc]; Millard v. Adams, 1 Misc. 
431, 21 NYS 424. 

_ 58. U.S.—Kirven v. Virginia-Caro- 
lina Chemical Co., 145 Fed. 288, 76 
CCAR LT2,.1, AnnCas 219. 

go masa! the v. Rogers, 33 Ark. 

Cal.—Schuh v. R. H. Herron Co., 
ing Cal 13; 169° PP’ 682;\ Johnson’ v. 
Powers, 65 Cal. 179, 3 P 625. 

Colo.—Bowes v. Cannon, 50 Colo. 
262, 116 P 336. 

Ga.—McConnell v. Gregory, 146 Ga. 
475, 91 SE 550; Mims v. Jones, 135 Ga. 
541, 69 SE 824. 

Ill. Bartlow v. Chicago, etc., R. 
Co., 243 Ill. 332, 90 NE 721. 

Ind.—Cleveland, ete, R. Co. v. 
Gray, 148 Ind. 266, 46 NE 675; Boots 
v. Canine, 94 Ind. 408. 

Iowa.—Hicks y. Northwestern Mut. 
L. Ins. Co., 166 Iowa 532, 147 NW 
883, LRA1915A 872; Sheldon v. Crane, 
146 Iowa 461, 125 NW 238; Hallowell 
v. McLaughlin, 136 Iowa 279, 111 NW 
428; McDonald v. Nugent, 122 Iowa 
651, 98 NW 506. 

Mich.—Bernard v. Pittsburg Coal 
Co., 137 Mich. 279, 100 NW 396. 

Minn.—Reeves v. Cress, 80 Minn. 
466, 83 NW 443. 

Pe yee v. Borders, 3 Miss. 

4, 

- Mont.—Mahoney v. Butte Hard- 
ware Co., 19 Mont. 377, 48 P 545. 

Nebr.—Miller v. Nicodemus, 58 
Nebr. 352, 78 NW 618; Woodworth v. 
Thompson, 44 Nebr. 311, 62 NW 459. 

N. .—Keller v. Morton, 63 Misc. 
340, 117 NYS 200; Strong v. Dwight, 
11 AbbPrNS. 319. 

Or.—Elliff v. Oregon R., etc., Co., 
53 Or. 66, 99 P 76; Johnson v. Sheri- 
dan Lumber Co., 51 Or. 35, 93 P 470. 

Tex.—Colorado Canal Co. v. Mc- 
Farland, 50 Tex. Civ. A. 92, 109 SW 
435; Miller v. Drought, (Civ. A.) 102 
SW 145; Houston, etc., R. Co. v. De- 
walt, (Civ. A.) 71 SW 774. 

Utah. — Kirkpatrick-Koch Dry- 
Goods Co. v. Box, 13 Utah 494, 45 Pa. 
629 


Wash.—Wiley v. Northern Pac. R. 
Co., 60 Wash. 597, 111.P 801. 

Wis.—Kersten v. Weichman, 135 
Wis. 1, 4, 114 NW 499. 

“When the pleading was amended 
the part removed by the amendment 
dropped out of the case as a plead- 
ing.” Kersten v. Weichman, supra. 

US Washinetons fetcoa RR. 
Co. v. Mobile, etc., R. Co. 255 Fed. 12. 

Ark.—Henry Wrape Co. v. Barren- 
tine, 129 Ark. 111, 195 SW 27. 

Cal.—Ruddock Co. v. Johnson, 67 
P 680; Miles v. Woodward, 115 Cal. 
308, 46 P 1076. 


Colo.—Bowes v. Cannon, 50 Colo. 
262, 116 P 336. 
Conn.—Connecticut Insane Hos- 


pital v. Brookfield, 69 Conn. 1, 36 A 
1017. 

Ga.—Norris v. Rawlings, 138 Ga. 
711, 76 SE 60; Smith v. Smith, 136 
Ga. .197, 71 SE 158; Mims v. Jones, 
135 Ga. 541, 69 SE 824; Wachstein v. 
Germania Bank, 120 Ga. 229, 47 SE 
586; Alabama Midland R. Co. v. Guil- 
ford, 119 Ga. 523, 46 SE 655; Ala- 
bama Midland R. Co. v. Guilford, 114 
Ga. 627, 40 SE 794; Fite v. Black, 92 
Ga. 363, 17 SE 349; Central of Georgia 
R. Co. v. Jaques, etc., Co., (A.) 98 SE 
357; Bunn v. Atlantic Coast Line R. 
Co., 18 Ga. A. 66, 88 SE 798; Wilson 
vy. Newton County, 11 Ga. A. 816, 76 
SE 648. : : 

Ida.—Shurtliff v. Extension Ditch 
Co., 14 Ida. 416, 94 P 574. 

Tll._—Bartlow vy. Chicago, ete. R. 
Co:, 243 Ill. 332,90 NE 721; Daub v. 
Englebach, 109 Ill. 267; Robinson v. 
Marr, 206 Ill. A. 12; Stevenson v. 
Avery Coal, ete., Co., 143 Ill. A. 397; 
Soaps v. Eichberg, 42 Ill. A. 375. 

Ind.—Portland Body Works v. Mc- 


Cullough Motor Supply Co., (A.) 119 


E 180 [reh. den. 119 NE 1005]; Tem- 
DI fee 55 Ind. A...433, 103 NE 


i (29 6720) 


Iowa.—Farmers’ Handy Wagon Co. 
v. Casualty Co. of America, 167 NW 
204, 169 NW 178; Garrison Grain, etc., 
Co. v. Farmers’ Mercantile Co., 181 
Iowa 568, 164 NW 791; Arnd v. Ayles- 
worth, 145 Iowa 185, 123 NW 1000, 29 
LRANS 638; McClure vy. Great West- 
ern Acc. Assoc., 141 Iowa 350, 118 
NW 269; City Deposit Bank v. Green, 
138 Iowa 156, 115 NW 893; Hoyt v. 
Hoyt, 137 Iowa 563, 115 NW 222; Hal- 
lowell v. McLaughlin, 136 Iowa 279, 
111 NW 428; Caldwell v. Drummond, 
96 NW 1122; Ludwig v. Blackshere, 
102 Iowa 366, 71 NW 356. 

Kan.—Berry v. Dewey, 102 Kan. 
392,170 P 1000; Meek v. Deal, 87 Kan. 
319, 124 P 160; Watt v. Missouri, etc., 
R. Co., 82 Kan. 458, 461, 108 P 811 
{cit Cyc]; Arkansas City v. Payne, 80 
Kan. 353, 102 P 781; Reemsnyder v. 
Reemsnyder, 75 Kan. 565, 89 P 1014; 
yumeam v. Stunkle, 40 Kan. 756, 20 P 

Ky.—Wyles v. Berry, 116 Ky. 377, 
76 SW 126, 25 KyL 606; Paducah First 
Nat. Bank v. Wisdom, 111 Ky. 135, 
63 SW 461, 23 KyL 461. 

La.—Flower v. O’Connor, 8 Mart. 

Bowe, 61 Me. 171. 
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Me.—State v. 

Mo.—Powell v. Union Pac. R. Co., 
255 Mo. 420, 164 SW 628; Httenson v. 
Wabash R. Co., 154 SW 785; Meri- 
wether v. Publishers: Geo. Knapp & 
Co., 224 Mo. 617, 123 SW 1100; Walser 
v. Wear, 141 Mo. 448, 42 SW 928; An- 
derson v. McPike, 86 Mo. 293; Dowze- 
lot v. Rawlings, 58 Mo. 75; Parsons v. 
Harvey, (A.) 195 SW 530; Henderich 
v. Kansas City, etc., R. Co., 159 Mo. 
A. 190, 140 SW 613; Overton v. White, 
117 Mo. A. 576, 983 SW 363; Mahan v. 
Brinnell, 94 Mo. A. 165, 67 SW 930; 
Bailey v. O’Bannon, 28 Mo. A. 39. 

Nebr.—Bunz v. Cornelius, 19 Nebr. 
107, 26 NW 621. 

N. Y¥.—Vermeule v. Corning, 186 
App. Div. 206, 174 NYS 220; Ranken 
v. Probey, 136 App. Div. 134, 120 NYS 
413; Breese v. Graves, 67 App. Div. 
322, 73 NYS 167; Herzfeld v. Reinach, 
44 App. Div. 326, 60 NYS 658, 6 NY 
AnnCas 244; New York, etc., Transp. 
Co. v. Hurd, 44 Hun 17; Fogg v. Ed- 
wards, 20 Hun 90; Keller v. Morton, 
63 Misc. 340, 117 NYS 200; Smith v. 
Pelott, 18 NYS 301; Strong v. Dwight, 
11 AbbPrNS 319. 

N. C.—Willis v. Western Union Tel. 
Co., 150 N. C. 318, 64 SE 11; Norcum 
v. Savage, 140 N. C. 472, 53 SE 289; 
Guy v. Manuel, 89 N. C. 84; Adams 


'v. Utley, 87 N. C. 356. 


N. D.—Horton v. Emerson, 30 N. D. 
258, 152 NW 529. 

Oh.—Peckham Iron Co. v. Harper, 
41 Oh. St. 100. 

Okl.—Letcher v. Maloney, 172 P 
972; Leavitt ~v. Deichmann, 30 Okl. 
423, 120 P 983;~Lane Impl. Co. v. 
Lowder, 11 Okl. 61, 65 P 926. 

Or.—Kincart v. Shambrook, 64 Or. 
27, 128 P 1008; Sayre v. IMohney, 35 
Or. 141, 56 P 526. 

Pa.—Hess v. Vinton Colliery Co., 
225 Pa. 78,/99 A 218. ; 

R. I.—O’Connell v. King, 26 R. I. 
544, 59 A 926. 

Sa iG Waillis.# v0 Dozer 244 aSe 5C, 
1, 21 SE 617; Hall v. Woodward, 30 
S. C. 564, 9 SE 684. 

S. D.—H. C. Behrens Lumber Co. v. 
Lager, 26 S. D:. 160, 128 NW 698, 
AnnCas1913A 1128. 

Tex.—Houston, etc., R. Co. v. De 
Walt, 96 Tex. 121, 70 SW 531,. 97 
AmSR 877: Barrett v: Featherstone, 
89 Tex. 567, 35 SW 11, 36 SW 245; 
Stowers v. Stevens, (Civ. A.) 208 SW 
365; Red River, etc., R. Co. v. Davis, 
(Civ. A.) 195 SW 1160; Carr v. Grand 
Lodge U. B. F., (Civ. A.) 189 SW_ 510; 
St. Louis Southwestern R. Co. v. Dun- 
can, (Civ. A.):164 SW 1087; Lantry- 
Sharpe Contracting Co. v. McCracken, 
(Civ. A.) 134 SW 363; Austin v. Jack- 
son( Trust, ete, Bank,| 59 Tex. Civ. A. 
155. 125 SW 936; Colorado Canal Co. 
v.-MeFarland, 50. Tex. Civ..A. 92, 109 
SW. 435; Miller v. Drought,: (Civ. A): 


102 "SW “145; "Pecos, etc.,; R. Co. ve 
Blasengame, 42 Tex. Civ. A. 66, 93 
SW 187; Galveston, etc., R. Co. v. Fitz- 
patrick, (Civ. A.) 91 SW: 355; Galloway 
v. San Antonio, ete., R. Co., (Civ. A.) 
78 SW 32; Texas, ete., R. Co. v. Cog- 
gin, 30° Tex. Civ..A. 667, 77 SW 1053; - 
Orange Rice Mill Co. v. MclIlhenny, 
33 Tex. Civ. A. 592,77 SW 428; Itasca 
First Nat. Bank v. Watson, (Civ. A.) 
66 SW 232 [writ of error dism 95 
Tex. 351, 67 SW 314]; Ft. Worth, etc., 
Re Got vi Wright,"27 Tex Cive Av Los, 
64 SW 1001; Prouty v. Musquiz, (Civ. 
A.) 59 SW 568; Southern Pac. Co. v. 
Wellington, (Civ. A.) 57 SW 856; Jor- 
dan v. Young, (Civ. A.) 56 SW 762; 
Wright v. U. S. Mortgage Co., (Civ. 
A.), 54 SW 368; Goodbar Shoe Co. v. 
Sims, (Civ. A.) 43 SW 1065; Ryan v. 
Dutton, (Civ. A.) 38 SW 546. 
Utah.—Kirkpatrick - Koch Dry- 
suods Co. v. Box, 13 Utah 494, 45 P 
Va.—Browder vy. Southern R. Co., 
107 Va. 10, 13, 57 SE 572. [cit Cyc}. 
Wis.—Schoette v. Drake, 139 Wis. 
18, 120 NW 398; Schultz v. Culbert- 
son, 125 Wis. 234, 103 NW 234; Lind- 
ner y. St. Paul F. & M. Ins: Co., 93 
Wis. 526, 67 NW 1125; Folger v. Boy- 
ington, 67 Wis. 447, 30 NW 715. 
“The original complaint contained 
a declaration by the plaintiffs against 
interest and, as such, was clearly 
admissible in evidence.” Keller v. 
LN 63 Misc. 340, 341, 117 NYS 


{a] Illustrations.—(1) Where a 
buyer, suing for a breach of war- 
ranty in the sale of a horse, with- 
drew the allegations of the petition 
setting forth a written warranty, and 
alleged an oral warranty, the allega-- 
tions of the written warranty were 
admissible as evidence contradicting 
the claim that an oral warranty was 
made. Hallowell v. McLaughlin, 136 
Iowa 279, 111 NW 428. (2) Where, in 
an action by a servant for personal 
injuries, one of the defenses was that 
plaintiff was in the employ of an in- 
dependent contractor, plaintiff’s orig- 
inal petition, in which he alleged that 
he was in the employ of an inde- 
pendent contractor of defendant, was 
admissible. Cameron v. Realmuto, 
45 Tex. Civ. A. 305, 100 SW 194. (3) 
Where, in an action by a landowner 
against a railroad company for in- 
juries sustained to his crops by the 
entrance of stock during the con- 
struction of the road, defendant 
claimed that the omission to close 
the fence was the act of an inde- 
pendent contractor, defendant’s orig- 
inal answer, admitting that at the 
time of building the road over plain- 
tiff’s premises it was doing the work 
as assignee of a certain individual, 
was admissible. Henderich v. Kansas 
City, etc., R. Co., 159 Mo. A. 190, 140 
SW 613. 

{b] In an action for libel an 
abandoned answer by way of justifi- 
cation is admissible on the issue of 
malice, which is material on the de- 
fense of privilege. Meriwether v. 
Publishers: Geo. Knapp & Co., 224 
Mo. 617, 123 SW 1100. 

{c] In a personal injury action, 
it was not error to admit in evi- 
dence defendant’s abandoned answer 
which stated how the accident oc- 
curred, it not appearing that such 
answer contained a general denial. 
Lantry-Sharpe Contracting Co. v. 
McCracken, (Tex. Civ. A.) 134 SW 
363. 

{d] Existence of contract.—Where 
the existence of the contract sued on 
is put in issue by amended pleadings, 
the original verified answer of de- 
fendant admitting the contract is 
admissible in evidence against him. 
Kelly v. St. Michael’s Roman Catholic 
Church, 148 App: Div. 767, 133 NYS 
328. 

[fe]. An abandoned paragraph of 
an answer is admissible in evidence, 


to show:an- admission-of the pleader 
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connection with which it is sought to introduce 
them,®° and their probative force has even been 
To be so used, the 
superseded pleading must be introduced in evi- 
dence,®? and must be shown originally to have been 
made as a statement of fact, and connected directly 
with the party himself,** as having been made or 
authorized and inspired by him. It is not sufficient 
that the attorney signed and filed the original 
pleadings,®** for in many instances the necessity for 
amendment arises because counsel has failed to 


given a prima facie value.® 


apprehend the facts correctly.® 


tions have sometimes led to an assertion of the view 
that a pleading is not admissible as evidence, even 


made therein. Smith v. Smith, 136 
Ga. 197, 71 SE 158. 

{f] Withdrawal by leave of court. 
—The rule applies where a pleading 
is withdrawn by leave of court, where 
no order is made relieving the pleader 
from the admission made in the 
pleading. Blakeslee v. Blakeslee, 265 
ill. 48, 106 NE 470. 

60. Brierre v. Cereal Sugar Co., 
102 Mo. A. 622, 77 SW 111; San An- 
tonio, ete: R. ‘Co! v, Belt; (Tex.’ Civ. 
A.) 46 SW 374. See also supra note 59. 

{a] Immaterial statement. — An 
offer in evidence of an abandoned 
count which declared upon a contract 
of defendant to insure goods stored 
by it was properly excluded as im- 
material where the issue was on 
a count for goods. sold and a general 
denial. Brierre v. Cereal Sugar Co., 
102 Mo. A. 622, 77 SW 111. 


61. Willis v. Tozer, 44 S. C. 1, 21 
SE 617. 
aber Ind.—Boots vy. Cranine, 94 Ind. 


Iowa.—City Deposit Bank v. Green, 
138 Iowa 156, 115 NW 893; Marshall 
Field Co. v. Oren Ruffeorn Co., 117 
Iowa 157, 90 NW 618; Leach v. Hill, 
97 Iowa 81, 66 NW 69; Shipley v. 
Reasoner, 87 Iowa 555, 57 NW 470. 

Nebr.—Woodworth v. Thompson, 
44 Nebr. 311, 62 NW 450. 

Tex.—Kimmons vy. Abraham, (Civ. 
A.) 158 SW 256, 

Wis.—Lindner v. St. Paul F. & M. 
Ins. Co., 98 Wis. 526, 67 NW 1125; 
Folger v. Boyinton, 67 Wis. 447, 30 
NW 715. 

[a] Reason for rule.—‘“Being only 
evidence, and subject to explanation, 
it seems that it should be introduced 
as any other evidence, and unless so 
introduced, should not be considered. 
To hold otherwise is to permit a party 
to spring a surprise upon his ad- 
versary, by presenting the admis- 
sions when the opportunity to ex- 
plain has passed. Surely the law does 
not contemplate such an unfair prac- 
tice that would deprive a party of 
the privilege of explaining how and 
why the admission was made.” Ship- 
ley v. Reasoner, 87 Iowa 555, 558, 54 
NW 470. 

63. Ark.—Taylor v. 102 
Ark. 640, 145 SW 564. 

Cal.— Duff v. Duff, 71 Cal. 513, 12 
P 570. 

Ky.—Wryles v. Berry, 116 Ky. 377, 
76 SW 126, 25 KyL 606. 

Minn.—Salo v. Duluth, ete., R. Co., 
121 Minn. 78, 89, 140 NW 188 [cit 
Cyc]; Burns v. Maltby, 43 Minn. 161, 
45 NW 3. 

N. Y.—McGrath v. Nassau Electric 
ea 128 App. Div. 63, 112 NYS 
[a] Insufficient authentication.— 
The fact that a pleading purporting 
to be that of a party to a suit, but 
not signed by him or by anyone as 
his attorney, was found among the 
papers of the case, did not sufficiently 
authenticate the instrument to war- 
rant its use in another case as an ad- 
mission, although it appeared that 
he was cited as a party, and he testi- 
fied that he went to the court with 
his father, and knew that his father 
went to a lawyer’s office. Michel v. 
Michel, (Tex. Civ. A.) 115 SW 358. 


Evans, 


EVIDENCE © 


Such considera- 


64. -Lambert v. The Bell, 169 Ill. A. 
500; Starkweather v. Kittle, 17 Wend. 
(N. Y.) 20; Corbett v. Clough, 8 S. D. 
176, 65 NW 1074. But compare Gal- 
loway v. Antonio, etc., R. Co, (Tex. 
Civ. A.) 78 SW 32 (holding that while 
plaintiff may show that a statement 
in an abandoned pleading is not his, 
he must, to counteract its effect, show 
not only that he had not so informed 
his counsel, but also that he did not 
know the petition contained the alle- 
gation when filed). 

65. Taft v. Fiske, 140 Mass. 250,.5 
NE 621, 54 AmR 459; McGrath v. 
Nassau Electric R. Co., 128 App. Div. 
63, 112 NYS 471. 

66. Cal—Schuh v. R. H. Herron 
Co., 177 Cal. 18, 169 P 682; Miles v. 
Woodward, 115 Cal. 308, 46 P 1076; 
Stern v. Loewenthal, 77 Cal. 340, 19 P 
579; Wheeler v. West, 71 Cal. 126, 11 
P 871; Johnson v. Powers, 65 Cal. 179, 
3 P 625; Ponce v. McElvy, 51 Cal. 222; 
Mecham v. McKay, 37 Cal. 154. 
Contra Coward v. Clanton, 79 Cal. 
23, 21-P°359. 

Minn.—Salo v. Duluth, etce., R. Co., 
121 Minn. 78, 140 NW 188; Vogel v. 
Osborne, 32 Minn. 167, 20 NW 129. 
<— H.—Kimball v. Bellows, 13 N. H. 

Porto Rico.—Belber v. 16 
Porto Rico 342. 

Tex.—McGregor v. Sima, (Civ. A.) 
44 SW 1021; Southern Pac. Co. v. Wel- 
lington, (Civ. A.) 36 SW 1114. But 
see infra note 72. 

67. Little Rock, ete; R. Co.. vy. 
Clark, 58 Ark. 490, 25 SW 504; Rud- 
dock Co. v. Johnson, 6 Cal. Unrep. Cas. 
846, 67 P 680. 

{a] Withdrawal before appearance 
of party.—Statements made in a com- 
plaint filed by a corporation and veri- 
fied by its attorney, which was with- 
drawn before appearance by defen- 
dant and a new complaint filed, are 
not admissible as admissions by the 
corporation against its interest. Kir- 
ven v. Virginia-Carolina Chemical 
Gos nt Fed. 288, 76 CCA 172, 7 Ann 
Cais! 1219. 


Calvo, 


68. Bartley v. Western Maryland 
R. Co., 81 W. Va. 795, 95 SW 443. 
69. Corbett v. Clough, 8 S. D. 176, 


65 NW 1074. 
70. Pfister v. Wade, 69 Cal. 133, 10 
P. 369. 


71. Barrett v. Featherstone, 89 
Tex. 567, 35 SW 11, 36 SW 245. 

72. Ala.—Davidson v. Rothchilds, 
49 Ala. 104. 

Colo.—Barton v. Laws, 4 Colo. A. 
212, 35°R? 284. 

Conn.-—Loomis v. Norman Printers’ 
Supply Co., 81 Conn. 348, 71 A 358. 

Dak.—Gale v. Shillock, 4 Dak. 182, 
29 NW 661. 
ye C.—Beale v. Brown, 17 D. C. 

Ga.—Mims v. Jones, 135 Ga. 541, 69 
SE 824; Alabama Midland R. Co. v. 
Guilford, 114 Ga. 627, 40 SE 794; Fitz- 
gerald Cotton Oil Co. v. Farmers’ Sup- 
ply Coy 3°Galt All 212) "59 "SE 713% 

Ida.—Bloomingdale v. Du Rell, 1 
Ida. 33. 

Tll—Blakeslee v. Blakeslee, 265 Ill. 
48, 106 NE 470; Daub v. Englebach, 
109 Ill. 267; Soaps v. Eichberg, 42 Ill. 
A. 375; McNail v. Welch, 26 Ill. A. 
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For later cases, developments and changes in the law see cumulative Anp otations, same title, page and note numbe 


a 


[§ 380 


in the same action, where it has been superseded 
by an amended pleading ® or has been withdrawn ° 
or abandoned,®® unless the connection of the party 
therewith is emphasized by some special cireum- 
stances,°® such as the payment of money into court *° 
or verification under oath.” 
however, the courts, while conceding the truth of 
the considerations on which the foregoing rulings 
are based, regard them as affecting the weight, 
rather than the competency, of the statements, and 
hold that after making all due allowances there may 
remain a residuum of probative force in statements 
in abandoned or superseded pleadings, to the benefit 
of which the opposite party is entitled,72 in the 


As a general rule, 


Ind.—Baltimore, etc. 
Evarts, 112 Ind. 533, 
Boots v. Canine, 94 Ind. 408. 

Iowa.—Hallowell v. McLaughlin, 
136 Iowa 279, 111 NW 428; Raridan v. 
Central Iowa R. Co., 69 Iowa 527, 29 
NW 599. 

Kan.—Meek v. Deal, 87 Kan. 319, 
124 P .160; Reemsnyder v. Reem- 
snyder, 75 Kan. 565, 89 P 1014; Juneau 
v. Stunkle, 40 Kan. 756, 20 P 473. 

Ky.—Wyles v. Berry, 116 Ky. 377, 
76 SW 126, 25 KyL 606. 

Mo.—Spurlock v. Missouri Pac. R. 
Co., 125 Mo. 404, 28 SW 634; Schad 
v. Sharp, 95 Mo. 573, 8 SW 549; An- 
derson v. McPike, 86 Mo. 293; Over- 
ton v. White, 117 Mo. A. 576, 93 SW 
3863; Murphy v. St. Louis Type Foun- 
dry, 29 Mo. A. 541; Bailey v. O’Ban- 
non, 28 Mo. A. 39. Contra Corley v. 
McKeag, 9 Mo. A. 38; Breckenkamp 
v. Rees, 3 Mo. A. 585 [aff 69 Mo. 


426]. 

N. Y.—Breese v. Graves, 67 App. 
Div. 322, 73 NYS 167; New York, etce.. 
Transp. Co. v. Hurd, 44 Hun 17; Fogg 
v. Edwards, 20 Hun 90; Smith v. 
Pelott, 18 NYS 301; Strong v. Dwight, 
11 AbbPrNS 319. 

N. C.—Willis v. Western Union Tel. 
Co., 150 N. C. 318, 64 SE 11; Norcum 
v. Savage, 140 N. C. 472, 53 SE 289; 
Adams v. Utley, 87 N. C. 356. 

Oh.—Peckham Iron Co. v. Harper, 
41 Oh. St. 100. 

Or.—BElliff v. Oregon R., ete., Co., 
53 Or. 66, 99 P 76; Johnson v. Sheri- 
dan Lumber Co., 51 Or. 35, 93 P 470; 
ponte v. Mohney, 35 Or. 141, 56 P 

R. IL— 
544, 59 A . 

Ss. C.—Willis v. Tozer, 44 S. C. 1, 
21 SE 617; Hall v. Woodward, 30 S. 
C. 564, 9 SE 684. 

Tex.—Houston, ete, R. Co. v. De 
Walt, 96 Tex. 121, 70 SW 531, 97 
AmSR 877; Barrett v. Featherstone, 
89. Tex. 567, 35 SW 11, 36 Sw 245; 
Lantry-Sharpe Contracting Co.: 
McCracken, (Civ. A.) 134 SW 36 
Texas, etc., R. Co. v. Coggin, 33 Tex. 
Civ. A. 667, 77 SW 1053; Felton v. 
Talley, 31 Tex. Civ. A. 336, 72 SW 
614; Ft. Worth, ete., R. Co. v. Wright, 
27 Tex. Civ. A. 198, 64 SW 1001; 
Prouty v. Musquiz. (Civ. A.) 59 SW 
568; Southern Pac. Co. v. Weliington, 
(Civ. A.) 57 SW 856; Jordan v. Young, 
(Civ. A.) 56 SW 762; Galveston, etc., 
R. Co. v. Eckles, (Civ. A.) 54 SW 
651; Wright v. U. S. Mortgage Co., 
(Civ. A.) 54 SW 368; Goodbar Shoe 
Co. v. Sims, (Civ. A.) 43 SW 1065. 
But see supra note 66. 

Utah.—Kilpatrick-Koch Dry-Goods 
Co. v. Box, 138 Utah 494, 45 P 629; 
Brown v. Pickard, 4 Utah 292, 9 P 
573, 11 P 512. 

Vt.—Scoville v. Brock, 79 Vt. 449, 
65 A 577, 118 AmSR 975. 

Wash.—Oregon R., etc., Co. v. Da- 
eres, 1 Wash. 195, 23 P 415. 

Wis.—Schoette v. Drake, 139 Wis. 
18, 120 NW 393; Schultz v. Culbert- 
son, 125 Wis. 169, 103 NW 234; Lee 
v. Chicago, etc., R. Co., 101 Wis. 352, 
77 NW 714; Lindner v. St. Paul F. & 
M. Ins. Co., 93 Wis. 526, 67 NW 1325; 
Norris v. Cargill, 57 Wis. 251, 15 NW 
148; Wanzer v. Howland, 10 Wis. 8. 

This original answer was com- 


o) IRAD Coxarn: 
14-NE 369; 


‘Connell v. King, 26 R. L 
926 


wis 
3; 


Tr. 


| 
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absence of evidence that the pleading was unauthor- 
ized,** or an affirmative showing that the party was 
without knowledge of the real facts when such 
The statement will there- 
fore be received, even though the suit has been dis- 
continued,’ or dismissed,”® or the judgment therein 
annulled for want of jurisdiction.77 
rial that the case is being heard on appeal from a 
lower court,’* or whether the superseded pleading 
was *° or was not ®° verified, or even that the plead- 
ing has been withdrawn absolutely from the files,$* 
or has not been filed at all.8? But if it affirmatively . 
appears that the former pleading was filed without 


pleading was prepared.?4 


authority, it is not admissible.®* 


Where a pleading is not abandoned voluntarily 
the statements contained therein cannot be used 
against the pleader as admissions.*4 

Entire statements to be considered. Where one 
party has read in evidence a part of an abandoned 
pleading of the other party which would be mis- 
leading if unexplained, it is proper to permit the 
latter party to introduce the whole of the para- 


graph in evidence.*® 
[§ 381] 


against parties to the litigation.8* 


(b) Against Whom Admissible. Aban- 
doned pleadings are competent as admissions only 


EVIDENCE 


It is not mate- 


filed.92 


[§ 383] (5) 


eluded.?? 


[§ 384] (6) 
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or superseded pleadings may be independently rele- 
vant,®? and where they possess this characteristic 
they may be received to prove some independent 
fact connected with the case,’8 to show that the 
pleader made a different claim at another time,®® to 
raise unfavorable inferences as to good faith in a 
belated claim or defense,®° or to impeach a witness.®! 
In Massachusetts, however, the statute precludes 
such use of pleadings in the case in which they were 


Unnecessary Pleadings. Allega- 


tions in unnecessary pleadings cannot be regarded 
as judicial admissions by which the pleader is con- 


Amendments Proposed but Dis- 


allowed. It has been held that admissions, benefi- 


cial to plaintiff, and material to his case, contained 


[§ 385] «. 
to Facts. 


in a proffered amendment to defendant’s answer, 
were admissible as evidence in behalf of plaintiff, 
although the proffered amendment was disallowed 
and the petition waived discovery.°4 

Stipulations 9° and Agreements as 
An agreed statement of facts %° or other 
stipulation by counsel,®? as to matters of fact within 
the scope of their professional functions °* binds 


the party as a judicial admission,®? although it was 


{§ 382] (c) Independent Relevancy. Abandoned 


petent evidence, just as a letter or 
any other writing signed by the de- 
fendant would have been, but it was 
not conclusive of the facts therein 
stated. If it had remained as a part 
of the pleading, then it would have 
been an admission of record and con- 
clusive. But when it was ‘sponged 
out’ as a part of the pleading—to use 
the expression found in some of the 
cases—it lost its conclusive char- 
acter, and stood like any other writ- 
ten or verbal admission which the 
defendant may have made, open to 
explanation.” Hall v. Woodward, 30 
S. C. 564, 578, 9 SE 684. 

-[a] Reason for rule.—‘Neither, 
as we take it, can its competency be 
destroyed by the fact, that an 
amended answer was subsequently 
filed under the leave of the court. As 
a declaration of the defendant, it can 
lose none of its vigor because of that 
circumstance. It is still none the 
less his declaration, made at a time 
when he was called upon to disclose 
the truth, and as such, may be evi- 
dence against him, while neither the 
origin?! nor amended answer could 
be evidence for him. Such a decla- 
ration has, more than ordinarily, the 
sanction of the presumption that a 
man will not untruly_speak to his 
own hurt.” Adams v. Utley, ®7 N. C. 
856, 358 [quot Willis _v. Western 
vagy ee ta Co., 150 N. C. 318, 64 SE 
deel]: 

[b] Plea of tender.—Although in 
assumpsit a plea of tender or an offer 
to tender is withdrawn, plaintiff has 
a richt to prove the same as an ad- 
mission of indebtedness by defendant. 
O’Connell v. King, 26 R. I. 544, 59 A 
926 


[c] Amendment after admission.— 
Amendment of an answer after its 
admission in evidence does not de- 
stroy- the orivinal answer as evi- 
dence. Herzfeld v. Reinach, 44 App. 
yee 326, 60 NYS 658, 6 NYAnnCas 
44, 
ett Anderson v. McPike, 86 Mo. 

3. 

[a] Right to disprove authority.— 
“Appellee had the right to testify 
that he did not make any statement 
to his attorney which would justify 
the allegation as_to the headlight. 
As said by the Supreme Court, in 
Houston, ete., R. Co. v. De Walt, 96 
Mex. 121; 70) SW) 581,97) AmMSR.\877: 
‘It is sometimes the fact that allega- 
tions are made by the attorney draw- 
ing the pleadings upon a misunder- 
standing of the facts and not by au- 
thority of the party, and this, of 


course, may be shown.’” Galveston 
ete., R. Co. v. Fitzpatrick, (Tex. Civ. 
A.) 91 SW 355, 360. 

74. Koons v. St. Louis Car Co., 
203 Mo. 227, 101 SW 49. 

75. Byrne v. Hibernia Nat. Bank, 


puy, 1 Mart. N. S. (La.) 442; Gordon 
v. Parmelee, 2 Allen (Mass.) 212. 

76. Mey v. Guilliman, 105 Ill. 272; 
Tipton v. Tipton, 169 Iowa 182, 151 
NW 90, AnnCas1916C 360. 

77. Starns v. Hadnot, 45 La. Ann. 
318, 12 S 561. 

78. Mahan v. Brinnell, 94 Mo. A. 
165, 67 SW 930. 

79. Barton v. Laws, 4 Colo. A. 212, 
be eo 284; Robinson v. Marr, 206 Ill. 

80. Daub v. Englebach, 109 Ill. 
267; Lindner v. St. Paul F. & M. Ins. 
Co., 93 Wis. 526, 531, 67 NW 1125. 

“The fact that the answer is not 
verified only renders the declaration 
less solemn and cogent, but it is still 
competent to show the claim of de- 
fense originally set up.” Lindner v. 
St. Paul F. & M. Co., supra. 


81. Daub v. Englebach, 109 IIl. 
267. 
82. Matson v. Melchor, 42 Mich. 


477, 4 NW 200. 
aoae: Anderson v. McPike, 86 Mo. 
84, Lane v. Bryant, 100 Ky. 138, 
387 SW 584, 18 KyL 857, 36 LRA 709; 
Dunson v. Nacogdoches County, 15 
Tex. Civ. A. 9, 37 SW 978. 
fa] Election between inconsistent 
defenses roquvired.—Lane v. PEry.nt, 
100 Ky. 138, 837 SW 584, 18 KyL 857, 
36 LRA 709. 


{b] Pleading stricken out by 
court.—Watters v. Parker, (Tex.) 19 
SW 1022; Dunson v. Nacogdoches 


County,-19 Tex. Civ. A. 9, 37 SW 978. 

85. Galveston, etc., R. Co. v. Fitz- 
patrick, (Tex. Civ. A.) 91 SW 355. 

86. Fink v. Kansas City Southern 
R. Co., 169 Mo. A. 691, 154 SW 1134. 

87. See infra notes 88-91. 

88. Pfister v. Wade, 69 Cal. 133, 
10 P 369 (offer to fulfill contract). 

89. Ryan v. Dutton, (Tex. Civ. A.) 

38 SW 546. 
F. M. Woodsmall Constr. Co. 
LOS aU Am 20s HVViaISEr ay. 
Wear, 141 ‘Mo. 4438, 42 SW 928; 
Hodges v. Torrey, 28 Mo. 99. 

Oly sine .O Connor, 1us vCal. “60, 
50 P 4; Johnson v. Powers, 65 Cal. 
179, 3 P 625; Browder v. Southern R. 
Co. 10% BV 0, 1S) 167 US 572% [ert 
Cycl,. 

92. Taft v. Fiske, 140 Mass. 250, 


5 NE 621, 54 AmR 459; Phillips v. 
Smith, 110 Mass. 61. See supra § 373. 

93. Oakes v. Buckman, 87 Vt. 187, 
190, 88 A 736 (“The replication to the 
special plea of tender was wholly 
gratuitous and of no effect. It was 
not properly a pleading in the cause; 
it was a mere nullity; and therefore 
did not amount to a judicial admis- 
sion of the acceptance of the amount 
tendered. The question as to its effect 
as an ordinary admission is not be- 
fore us’’). 

94. Norris v. Rawlings, 138 Ga. 
711, 76 SE 60. 

95. Operation and effect generally 
see Stipulations [36 Cyc 1292, 1293]. 

96. Luther v. Clay, 100 Ga. 236, 
28 SE 46, 39 LRA 95; Foster Lumber 
Co. v. Atchison, etc., R. Co., 270 Mo. 
629, 194 SW 281, LRAI918A 768. 

97. Allen v. U. S. Fidelity, etc., 
Co., 269 Ill. 234, 109 NE 1035 [aff 
193 Ill. A. 193]; Loman v. Paullin, 51 
Okl. 294, 152 P 73, 74 [quot Cyc]. 

98. Ala.—Prestwood v. Watson, 
111 Ala. 604, 20 S 600. 

Ga.—King v. Shepard, 105 Ga. 473, 
30 SE 634. 

Md.—Farmers’ State Bank _ v. 
Sprigg, 11 Md. 389; Merchants’ Bank 
v. Marine Bank, 3 Gill 96, 48 AmD 300. 
rena H.—Page v. Brewsters, 54 N. H. 

N. C.—Virginia-Carolina Chemical 
Co. v. Kirven, 130 N. C. 161, 41 SE 1. 

99. U. S.—Oscanyan v. Winchester 
103 U. S. .261, 


“146 Cal. 


Repeating Arms Co., 
26 L. ed. 539. 

Cal.—Nathan v. Dierssen, 
63) 79 CRE 393 

Iowa.—Jones v. Clark, 37 Iowa 586. 

Me.—Currie v. Cleveland, 108 Me. 
103, 105, 79 A 19; Thorndike v. Cam- 
den, 82 Me. 39, 19 A 95,7 LRA 463. 

Okl.—Loman v. Paullin, 51 Okl. 
294, 152 P 73; Grimes v. Wilson, 30 
OK1.,.322, 120° P 294. 

“The terms and purposes of the 
admissions were agreed upon by 
counsel in the presence of the court 
and jury during the progress of the 
trial, and assumed the form of an 
agreed statement upon this particular 
issue. Whatever they agreed upon, 
or whatever either counsel asserted, 
if undisputed, became a statement of 
fact, by which the parties must be 
bound and the case decided.” Currie 
v. Cleveland, supra. 

{a] Party not joining in stipula- 
tion.—K was the owner of real estate 
upon which, and other lands, V held 
a mortgage, and upon which B held 
a tax deed. K died intestate, leav- 
ing R K his sole heir at law. C ad- 
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made before issue joined;! and such an admission 
is competent evidence against the party,’ provided, 
of course, it is relevant “to the issue on which it is 
offered.2 Where these agreements are made to avoid 
continuances* to expedite the trial of a cause,° or 
for some other specific purpose, and are by their 
terms limited to a particular occasion or temporary 
object,® they possess no force beyond the occasion 
or after the purpose has been accomplished ;? but if 
the admissions are on their face unqualified no limi- 
tation to the pending trial is implied,*® and they are 
receivable as judicial admissions, in any subsequent 
trial of the cause between the parties.® 
connected with the party as having been made or 
admissible 


authorized by him?°® is 


ministered on the estate of K. V 
brought suit to foreclose his mort- 
gage, making C and B defendants, 
but not R K. The trial court rendered 
a decree in favor of V foreclosing his 
mortgage, and finding due him 
thereon one thousand nine hundred 
and eight dollars and four cents, and 
finding and decreeing that the tax 
deed of B conferred upon him a valid 
title to the land conveyed by it. It 
was afterward discovered that, by 
mistake of the court, the decree in 
favor of V was too great in amount; 
that the amount due him on such 
mortgage was only one thousand 
six hundred and eighty-one dollars 
and eighty-seven cents. Thereupon 
the respective attorneys of V and C 
made and filed in such court a stipu- 
lation for the modification and cor- 
rection of such decree, as to the 
amount thereof only, and upon their 
request B also signed such stipula- 
tion. R K afterward, in considera- 
tion of the release and satisfaction of 
such mortgage, made a quitclaim 
deed to V of all the lands covered 
by such mortgage. B afterward con- 
veyed the land covered by his tax 
deed to W, and V conveyed the same 
land to Y. In an action between Y 
and W, involving the title to such 
last mentioned land, it was held that 
Y, as grantee of V with notice, was 
not estopped to deny the title of W 
derived from B. Yule v. Webster, 25 
Nebr. 560, 41 NW 391 [foll Yule v. 
Black, 25 Nebr. 572, 41 NW 394]. 

1. Jones v. Clark, 37 Iowa 586; 
pees v. Paullin, 51 Okl. 294, 152 P 

2. Ala.—Prestwood v. Watson, 111 
Ala. 604, 20 S 600. 

Cal.—Nathan v. Dierssen, 146 Cal. 
63, T9°P 739. 

Colo.—Moynahan vy. Perkins, 36 
Colo. 481, 85 P 1132, 10 AnnCas 1061. 


Md.—Farmers’ State Bank  v. 
Sprigeg, 11 Md. 389. 
Minn.—Merchant’s Nat. Bank v. 


Stanton, 62 Minn. 204, 64 NW 390. 

N. C.—Virginia-Carolina Chemical 
Co. v. Kirven, 130 N. C. 161, 41 SH 1. 

Eng.—Doe v. Bird, qe &) P! 6, 32 
ECL 472; Langley v. Oxford. 1 M. & 
W. 508, 150 Reprint 535. 

3. Maine Northwestern Dev. Co. v. 
Northwestern Commercial Co., 240 
Fed. 583, 153 CCA 387; Ross v. Roy, 
(Ala.) 39 S 583. 

4 Sibley v. Smith, 167 Ala. 158, 
52 S 27; Central Branch Union Pac. 
ae v. Shoup, 28 Kan, 394, 42 AmR 
6 

5. Detroit v. C. H. Little Co., 146 
Mich. 373, 109 NW 671 

6. King Vv. Shepard, 105 Ga. 473, 
30 SE 634; Currie v. Cleveland, 108 
Me. 103, 79 A 19. 

Wa Conn.— Perry v. Simpson Wa- 
terproof Mfg. Co., 40 Conn. 313. 

Ga.—Luther y. Clay, 100 Ga. 236, 
28 SE 46, 39 LRA 95. 

Tl.—Rigdon v. More, 242 Ill. 256, 
89 NE 992, 134 AmSR 328 {aff 147 
AGE NS 3461. 

Kan.—Central Branch Union Pac. 
R. Co. v. Shoup, 28 Kan. 394, 42 AmR 


L638: 
Me.—Currie v. Cleveland, 108 Me. 
103, 79. Av19. 
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withdrawn.!? 


_A statement 
occurred.1? 
in another | the purposes of 

Mass.—Dennie v. ‘Williams, 135 
Mass. 28; Baldwin v. Gregg, 13 Mete. 


253. 
Mich.—Detroit v. C. H. Little Co., 


146 Mich 373, 109 NW 671 


Okl.—Loman_v. Paullin, 51 Ok. 
294,152 P73, 74 [quot Cyc]. 

Wis.—Weisbrod v. Chicago, etce., 
R. Co., 20 Wis. 419. 

Eng. S Bird eis Scie. os oe 


ECL 472; Boileau v. Rutlin, 2 Exch. 
665, 154 Reprint 657. 

“Where admissions by counsel are 
made for a specific purpose they are 
to be confined to that purpose.” Cur- 
pete Cleveland, 108 Me. 1038, 106, 79 

{a] Illustration. — A _ stipulation 
of facts to be used at a trial is not 
admissible at a second trial over ob- 
jection of either party. Rigdon v. 
More, 242 Ill. 256, 89 NE 992, 134 
AmSR 328 [aff 147 Ill. A. 346]. 

[b] A stipulation regarding 
amendments to pleadings subse- 
quently superseded by other and 
further amendments is not evidence 
against a party respecting any ma- 
terial fact. Maine Northwestern Dev. 
Co. v. Northwestern Commercial Co., 
240 Fed. 583, 153 CCA 387. 

8. Ark.—Webster v. Goolsby, 130 
Ark, 141, 148, 197 SW 286 [cit Cyc]. 

Cal.—Nathan vy. Dierssen, 146 Cal. 
63 peo eeoo 

Ga.—Luther v. Clay, 100 Ga. 236, 
28 SE 46, 39 LRA 749. 

Kan.—Central Branch Union Pac. 
iar v. Shoup, 28 Kan. 394, 42 AmR 

Eng.—Doe v. Bird, 7 C. & P. 6, 32 
HCL. 472; Langley v. Oxford, 1 M. & 
W. 508, 150 Reprint 535, 

[a] Intent a question for jury.— 
The question of the intent with 
which an admission was made may 
be left to the jury. Central Branch 
Union’ Pac. R. Cov v. Shoup, 28 Kan. 
394, 42 AmR 1638. 

9. Ala.—Prestwood v. Watson, 110 
Ala. 604, 20 S 600. 

Cal.—Nathan v. Dierssen, 146 Cal. 
63,009) PB’ 739: 

Ga.—King v. Shepard, 105 Ga. 473, 
30 SE 634; Luther v. Clay, 100 Ga. 
236, 28 SE 46, 36 LRA 95. 

Kan.—Central Branch Union Pac. 
Fag v. Shoup, 28 Kan. 394, 42 AmR 


Me.—Woodcock v. Calais, 68 Me. 
244;- Holley v, Young, 68 Me. 215, 
28 AmR 40. 

Minn.—Merchants’ Nat. Bank v. 


Stanton, 62 Minn. 204, 64 NW 390. 

N. J.—Gallagher v. McBride, 66 N. 
J. L,.360, 49 A $82, 

UNG —Stemmler v. New York, 179 
Nee eon ae) INES: 

N. C.—Virginia-Carolina Chemical 
Co. v. Kirven, 130 N.C: 161, 41 SH 1. 

Eng.—Doe v. Bird, 7 C. & P. 6, 32 
ECL 472; Langley v. Oxford, 1 M. & 
W. 507, 150 Reprint 535. 

“There is nothing in the stipula- 
tion or in the circumstances under 
which it was made to show that its 
operation was intended to be limited 
to the first trial. The issues on the 
last trial were substantially the same 
as when the. stipulation was made. 
In the absence of anything limiting 
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action,!! even though, the admission may have been 
A party is, however, entitled to ex- 
plain or qualify the effect of an admission made in 
this way,'? or may deny the authority of his counsel 
to bind him beyond the particular case,1* and the 
statement ‘may be deprived of probative force by 
the consideration that it was not made as a fact 
but as a concession to obtain the opinion of the 
court.1° Abandoning the stipulation by consent con- 
notes a mutual waiver of any probative effect.t® So 
also, where the agreed facts are as to present status 
.and the conditions are subject to change, the stipu- 
lation is not admissible after a change has actually 
An agreed statement of facts made for 


one action cannot be received in 


its effect the stipulation was avail- 
able to both parties and could be 
used at any subsequent trial.’’ Nathan 
v. Dierssen, 146 Cal. 63, 65, 79 P 739. 

10. Aaron v. U. S., 204 Fed. 943, 
123 CCA 265; Isabelle v. Iron Cliffs 
Co., 57 Mich. 120, 23 NW 613. 

11. Luther v. Clay, 100 Ga. 236, 28 
SE 46, 39 LRA 95; Isabelle v. Iron 
Cliffs Co., 57 Mich. 120; 23 NW 613; 
Nichols v. Jones, 32 Mo. A. 657. 

12. King v. Shepard, 105 Ga. 473, 
30 SE 634. 

{a] Right to withdraw.—‘It ap- 
pears, by the record, that the admis- 
sion sought to be withdrawn was 
first made in previous trials of this 
case. It may fairly be presumed that 
the propounder has rested on this 
admission, and has not at hand the 
proof necessary to supply it. We 
will not say such an admission may 
not be withdrawn, but full and 
timely notice ought to be given—such 
notice as would give a reasonable 
time to the other side to supply the 
gap its withdrawal made in his case. 
This withdrawal was proposed to be 
made during the trial. We agree 
with the Judge that this was too 
late—the notice too short. True, the 
Court might -have continued the case, 
but both the other side and the pub- 
lic have a right that a speedy trial 
shall be had, and that the time and 
expense already devoted to the case 
shall not be lost.’ Hargroves v. Redd, 
43 Ga. 142, 150. 

13. King v. Shepard, 105 Ga. 473, 
30 SE 634; Luther v. Clay, 100 Ga. 
236, 28 SE 46, 39 LRA 95. 

14. Ky.—RBaylor y. Smithers, 1 T. 
Fe Mon. 6; Harrison v. Baker, 5 Litt. 

Mich.—Isabelle v. Iron Cliffs Co., 
57 Mich. 120, 23 NW 613. 
mis. —Nichols_ v. Jones, 32 Mo. A, 

N. Y.—Elting v. Scott, 2 Johns. 157, 
163; Brittingham vy. Stevens, in Y. 
Super. 379. 

Eng.—Tompkins v. Ashby, M. & M. 
32,:22 ECL 464. 

15. Hart's App., 8 Pa. 32; Gibson 
v. Rowland, 35 Pa. Super. 158. 

16. McLughan v. Bovard, 4 Watts 
(Pa.) 308. 

17. Capital Townsite Co. v. Brown, 
34 Okl. 568, 126 P 722 (In this case, 
an action ‘for the recovery of the 
possession of buildings and ma- 
chinery placed upon a town lot, the 
title to which was at the time in con- 
troversy, was tried upon an agreed 
statement of facts in the form of ex- 
press stipulations of record, -which 
recited that a contest was then pend- 
ing and undetermined before the sec- 
retary of the interior over the title 
or right to a patent to such lot. Judg- 
ment was rendered for plaintiff, but 
on appeal this judgment was re- 
versed and the case remanded for a 
new trial. Upon a second trial plain- 
tiff offered as testimony the original 
agreed statement of facts, but upon 
objection thereto it was shown that 
Subsequent to the making of the stip- 
ulations and to the first trial, the con- 
test over the lot, to which the build- 
ings and machinery had been attached 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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another action between different 


because the latter action relates to the same subject 


matter.18 
[§ 386] d. Affidavits. 


davit was irregularly taken.?+ 


had been decided by the secretary of 
the interior in favor of defendants. 
Under these circumstances it was 
held proper to exclude the stipula- 


tions). 
soHRADS: v. Scott, 2 Johns. (N. 


18. 
Ye 15. 
19. U.S.—National SS. Co. v. Tug- 
man;.143 U, S.128,, 12 SCt,361, 27 L. 
ed. 87; Chicago, etc., R. Co. v. Ohle, 
117 U. S. 123, 6 SCt 632, 29 L. ed. 837; 
Hilliard v. Lyons, 180 Fed. 685, 103 
CCA 651; In re Henschel, 114 Fed. 
968 [mod 109 Fed. 861]; Hyman v. 
Wheeler, 29 Fed. 347. 
Ala.—Brown v. French, 159 Ala. 
645, 49 S 255; Orr v. Travelers’ Ins. 
Co., 120 Ala. 647, 24 S 997; Penn v. 
Edwards, 50 Ala. 638; Hallett v. 
O’Brien, 1 Ala. 585. 
Del.—Hall v. Cannon, 4 Del. 360. 
Ga.—Hillis v. Comer, 16 Ga. A. 
653, 85 SE 931; Leake v. J. R. King 
i Goods Co., 5 Ga. A, 102, 62 SH 


Ill.—Illinois Cent. R. Co. v. Cobb, 
64 Ill. 147 note; Snydacker v. Brosse, 
61° Ti... 357, 99, AmD .5515. King v. 
Heilig, 203 Ill. A. 117, 

Ind.—Wabash, etc., Canal v. Bled- 
‘soe, 5 Ind. 133; Hammond Sav., etc., 
Co. v. Boney, 61 Ind. A. 295, 107 NE 
480. . 

Ind. T.—New York Fidelity, etc., 
‘Co. v. Brown, 4 Ind. T. 397, 69 SW 
915. z 
Iowa.—W. T. Joyce Co. v, Carroll 
Light, etc., Co., 1538 Iowa 372, 133 NW 
785; Asbach v. Chicago, etc., R. Co., 
86 Iowa 101, 538 NW 90; Davenport 
yv. Cummings, 15 Iowa 219. 


Mich.—Cornelissen v. Ort, 132 
Mich. 294, 983 NW 617. 
‘’ Mont.—Schwanekamp v. Modern 


"Woodmen of America, 44 Mont. 526, 
“120 P 806, 
“".N. Y.—Bogart v. New York, etc., 
R. Co., 118 App. Div. 50, 102 NYS 
1093 [aff 191 N. Y. 550 mem, 85 NE 
1106 mem]; Forrest v. Forrest, 13 
N. Y. Super. 102, 3 AbbPr 144. 

. G.—Albertson v. Williams, 97 
N. C. 264, 1 SE 841. 

Okl.—Stiller v. Atchison, Eka 
‘Co., 34 Okl. 45, 124 P 595. 

Pa.—Pittsburgh vy. Pittsburgh R. 
Go., 234, Pa. 223, 83 A 2738, AnnCas 
1913C 933; Kline v. Huntingdon First 
Nat. Bank, 15 A 433; Bowen Vv. De 
Lattre, 6 Whart. 430; Hastings Vv. 


Speer, 15-Pa. Super. 115. 
Tex.—Wyser v. Calhoun, 11 Tex. 
3 


Vt.—Rowe v. Hulett, 50 Vt. 637. 

Va.—Fulton v. Gracey, 15 Gratt. 
(56 Va.) 314. f 

fa] The affidavit by plaintiff in 
replevin is competent evidence 
against him as to the value of the 
property, and he will not be heard to 
objecteto its competency nor to deny 
\ts truthfulness. Stiller v. Atchison, 
ate., R. Co., 34 Okl. 45, 124 P 595. 

[b] Failure to accept admission. 
—Where defendant in the affidavit 
to his plea admits a certain amount 
lu be due, but plaintiff fails to take a 
judgment for the amount so admitted 
and the action proceeds, defendant 
ds not bound by his admission. 


etc., 


A judicial admission 
may be contained in an affidavit used in the case,!® 
even though it was not made, but merely adopted, 
by the party against whom it is used.2°- This is 
true, although the affiant has testified to the same 
effect,*1 although the affiant is dead,?? although the 
authority of the officer before whom the affidavit 
was sworn to is not proved,?* or although the affi- 
‘ An affidavit made 
in a state court may be used as an admission in 
the cause after its removal to a federal court ;?5 and 
while an affidavit made in one case cannot have a 
conclusive effect in another case, it is nevertheless 
admissible,?* even on behalf of a party who was not 
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parties merely 
nally used.?7 
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a party to the action in which it was made or origi- 
The affidavit must of course be form- 


ally offered in evidence in order to render it avail- 


able.?8 


[§ 387] e. 


Laubheimer vy. Naill, 88 Md. 174, 40 A 
888 [foll Sisters of Notre Dame v. 
Kusnitt, 125 Md. 328, 93 A 928]. 

20. Ala.—Hallett v. O’Brien, 1 
Ala. 585. 

Ga.—Phillips v. Collinsville Gran- 
ite Co., 123 Ga. 830, 51 SE 666. 
'Ind.—Wabash, etc., Canal v. Bled- 
soe, 5 Ind. 133. 

Mass.—Knight v. Rothschild, 172 
Mass. 546, 52 NE 1062. 

Pa.—Reineman v. Blair, 96 Pa. 155. 

Tex.—Scott v. Woodward, 39 Tex. 
Civ. A. 498, 88 SW 406. 

Eng.—Brickell v. Hulse, 7 A. & E. 
454, 34 ECL 248, 112 Reprint 541; 
Johnson v. Ward, 6 Esp. 47. 
8 Ont.—Thayer v. Street, 23 U. C. Q. 


yas9. 
[a] Reading as part of record.— 
Reading the affidavit of a third per- 
son as part of a record does not make 
the statements contained in such 
record available as admissions. Love 
v. Peo., 94 Ill. A. 287; Hargis v. Price, 
4 Dana (Ky.) 79. 

21. Orr v. Travelers’ Ins. Co., 120 
Ala. 647, 24 S 997. 

22. Phillips v. Collinsville Granite 
Co., 123 Ga. 830, 51 SE 666. 

fa] An atfidavit made by an an- 
cestor, since deceased, in an action 
brought against him, which sup- 
ported the bona fides of his deed, was 
admissible in favor of his grantee 
and against his heir in a suit by the 
latter to avoid the deed, but it was 
not conclusive. Donnelly v. Rees, 
141 Cal. 56, 74 P 433. 

23. Morrell v. Cawley, 17 AbbPr 
(N. Y.) 76 (proof of affiant’s signa- 
ture suffices). 


24 Davenport v. Cummins, 15 
Iowa 219. 
25. National SS. Co. v. Tugman, 


143 U. S. 28, 12 SCt 361, 27 L. ed. 87. 
26. U. S.—Garman v. U. S., 34 Ct. 
Cl 


287s 
Cal.—Shafter v. Richards, 14 Cal. 
25 


Ind.—Hammond Sav., ete., Co. v. 
Boney, 61 Ind. A. 295, 107 NE 480. 

Iowa.—Davenport v. Cummings, 15 
Iowa 219. 

Kan.—Berry v. Dewey, 102 Kan. 
3925-170) P1000. 

Mass.—Knight v. Rothschild, 172 
Mass. 546, 52 NE 1062. 

- Mo.—Rosenfeld v. Siegfried, 91 Mo. 
AG AG: 

N. Y.—Furniss v. Mutual L. Ins. 
Co., 46 N. Y. Super. 467. 

N. C.—Albertson v. Williams, 97 
N. C. 264, 1 SE 841; Mason v. Mc- 
Cormick, 85 N. C. 226;  Mushat v. 
Moore, 20 N. C. 257. 
' Or —Tinpin v. Ward, 5 Or. 450. 

fa]: Illustration—A sworn state- 
ment in defendant’s affidavit to dis- 
solve a restraining order that his 
right to possession of certain pre- 
mises extended only to a certain date 
may be received as an admission in 
a subsequent action for forcible entry 
and detainer. Hammond Sav., etc., 
Co. v. Boney, 61 Ind. A. 295, 107 NE 
480. 

{b] An affidavit in a criminal case 
may be used in a subsequent civil 


Affidavits on collateral matters, such as motions 
for change of venue, are not admissible as evidence 
for other purposes,?® nor can an affidavit by a third 
person on an application for a new trial for newly 
discovered evidence be held a judicial admission of 
absence of merit in an appeal from the judgment 
rendered on the first trial.3° 
Depositions. 
party in his deposition in the cause may contain 
relevant judicial admissions which are competent 
against him, even though they are not based on his 
personal knowledge.?? 
action may also be received in another action,?* in 


Statements made by a 


A deposition taken in one 


Waele etal Garman v. U. S., 34 Ct. 

{e] Admissions of a mail carrier 
in an affidavit filed in a criminal case 
are admissible and conclusive 
against him in a subsequent proceed- 
ing for extra pay for expedited serv- 
ice.. Garman v. U.-S., 34 Ct. Cl. 237. 

27. Phillips v. Collinsville Granite 
Co., 123 Ga. 830, 51 SE 666. See also 
cases supra note 26. 

28. Marshall Field Co. v~ Oren 
puteora Co., 117 Iowa 157, 90’ NW ~ 


29. Ohio, etc., R. Co. v. Levy, 134 
Ind. 348, 32 NE 815, 34 NE 20; Camp- 
bell v. Maher, 105 Ind. 383, 4 NE 911; 
Carter v. Carter, 101 Ind. 450; Roch- 
ester School Town v. Shaw, 100 Ind. 
268; Worley v. Moore, 97 Ind. 15; 
Paulman v. Claycomb, 75 Ind. 64; 
Farman vy. Lauman, 73 Ind. 568. 

30. McCarty v. Kepreta, 24 N. D. 
395, 1389 NW 992, 48 LRANS 65 [foll 
McCarty v. Talley, 24 N. D. 395, 139 
NW 1012]. 

31. Ala.—Spann v. Torbert, 130 
Ala. 541, 30 S 389; Gay v. Rogers, 109 
Ala. 624, 20 S 37. 

Fla.—Ferrell vy. State, 45 Fla. 26, 
34 S 220. 

Ga.—Sizer v. Melton, 129 Ga. 143, 
58 SE 1055. 

Me.—HEdgell v. Hyde, 114 Me. 431, 
96 A 738. ; 

Mo.—Southern Bank vy. Nichols, 
202 Mo. 309, 100 SW 613; Schmitz v. 
St. Louis,'-ete.,; R...Co., .14'9' Mo.) 256, 


24 SW 472, 23 LRA 250; Bogie v. 
Nolan, 96 Mo. 85, 9 SW 14 [overr 
Priest v. Way, 87 Mo. 16]; State v. 


Chatham Nat. Bank, 80 Mo. 626; Wil- 
son v. Salisbury, 167 Mo. A. 191, 151 
SW 194; Valleroy v. Knights of Co- 
lumbus, 135 Mo. A. 574, 116 SW 1130; 
Dreyfus v. St. Louis, ete., R. Co., 124 
Mo. A. 585, 102 SW 53; Gubernator 
v. Rettalack, 86 Mo. A. 184. 

N. H.—Profile, ete., Hotels Co. v. 
Bickford, 72 N. H. 3, 54 A 699; 
Phenix Mut. L. Ins. Co. v. Clark, 58 
NECA Carry. Grifting 4 oa iNew bls 
ane Brewer v. Hyndman, 18 N. H. 


N. Y.—Phillips v. Lindley, 112 App. 
Div. 288, 98 NYS 423, 18 NYAnnCas 
308 [aff 188 N. Y. 606 mem, 81 NE 
1173 mem]; Avard v. Carpenter, 72 
App. Div. 258, 76 NYS 105; Dimon v. 
Keery, 54 App. Div. 318, 66 NYS 817; 
Mayer v. Campbell, 1 Misc. 2838, 20 
NYS 705. 

S. C.—Providence Mach. Co. v. 
Browning, 70 S. C. 148, 49 SE 325. 

Tex.—Edwards v. Norton, 55 Tex. 
405; Parlin, etc., Co. vy. Vawter, 39 
Tex. Civ. A. 520, 88 SW 407. 

[a] Necessity for signature.—‘It 
was not plaintiff’s deposition until he 
signed it, and therefore contained no 
admissions on his part.’ Davis v. 
Otto, (Mo. A.) 206 SW 409, 410. 

32. Cambioso v. Maffet, 4 F. Cas. 
No. 2,330, 2 Wash. C. C. 98 (based on 
belief in accuracy of accountant). 

33. Ga. — Hope v. Walsenburg 
First Nat. Bank, 142 Ga. 310, 82 SE 
929; Sizer v. Melton, 129 Ga. 1438, 58 
SE 1055. 

Mo.—Klepper v. Klepper, 193 Mo. 
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which the deponent is properly joined as a party,** 
even though he was not a party to the action in 
which the deposition was taken,°> regardless of 
whether or not it was used in the action in which 
it was taken,°° and whether it was made by the 
party himself or by an agent expressly instructed.*” 
A deposition is competent, although it was made in 
a personal capacity and is offered against the party 
in a representative capacity ;°* although it was taken 
in perpetuam *° or de bene esse;?° although it was 
taken on insufficient notice,*? or without the statu- 
tory formalities;*? although it was not filed as re- 
quired by statute;4* although the cause for taking 
it no longer exists;#* or even though the deposition 
Neither does the fact 


itself has been suppressed.*® 


A. 46, 180 SW Rea yen Plow Works 
v. Ross, 74 Mo. A. 437. 

N. J.—Platner v. Tea OnING sd. 
L. 239, 69 A 1007. 

N. Y.—Phillips v. Lindley, 112 App. 
Div. 283, 98 NYS 423, 18 NYAnnCas 
308 [aff 188 N. Y. 606 mem, 81 NE 
1173 mem]. 

Tenn.—State v. 
452, 178 SW 1110. 

Va.—Nash v. Yellow Poplar Lum- 
ber Co., 109 Va. 14, 63 SE 14. 

Ont.—-Ray v. Port Arthur, ete, R. 
Co., 2 OntWR 345. 

[a] ~ Illustration.—In an action for 
partition plaintiff’s deposition, in an- 
other, action, that he had executed 
and delivered a deed for the premises 
in controversy, was admissible as an 
admission against his interest and to 
contradict his testimony that such 
deed was never delivered. Nash v. 
Yellow Poplar Lumber Co., 109 Va. 
14, 68 SE 14. 

Tb] Residence.—Where on an is- 
sue as to limitations the question 
was as to the residence of defendant 
at certain times, his statements in 
depositions taken in judicial pro- 
ceedings were admissible as admis- 
sions. Phillips v. Lindley, 112 App. 
Div. 288, 98 NYS 423, 18 NYAnnCas 
808 [aff 188 N. Y. 606 mem, 81 NE 
1173 mem]. 

{c] Mode of proof.—‘‘It is ele- 
mentary that if properly proved such 
a deposition was admissible as an 
admission against the deponent and 
his partner in the subsequent ac- 
tion, but I should have thought it 
equally elementary that, being only 
the shorthand writer’s copy or re- 
port of what the defendant is sup- 
posed to have said on his examina- 
tion in another action, it could only 
be introduced by viva voce proof by 
“a witness, or defendant’s own admis- 
sion, that it was a true statement of 
what he had formerly sworn to.’ 
Ray v. Port Arthur, ete, R. Co. 2 
OntWR 345, 347. 

34. Case Plow Works v. Ross, 74 
Mo. A. 4387, 442 (“While it is true 
that the deposition of a witness in 
one suit may be read as an admis- 
sion against interest in another ac- 
tiusn to which he is a real and sub- 
stantial party, the rule will not al- 
low such deposition to be read in an- 
other action where the witness is not 
a party or improperly joined as 
Fewer See also cases supra note 


35. Helm v. Handley, 1 ma See 
219; Black v. Epstein, 221 Mo. 286, 
303, 120 SW 754; Case Plow Works 
v. Ross, 74 Mo. A. 437; Padley v. 
Catterlin, 64 Mo. A. 629. 

“In principle, there can be no dif- 
ference in the character of this evi- 
dence, whether the declarations are 
made in the deposition of a party 
taken in his own case then on trial, 
his deposition taken in another case 
to which he was a party, or taken as 
a witness in a case in which he was 
not a party and had no direct in- 
terest.’”? Bogie v. Nolan, 96 Mo. 85, 91, 
9 SW 14 [quot Black v. Epstein, 
supra]. 

36. U. S.—Lastrapes v. Blanc, 14 


Howse, 132 Tenn. 
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F. meee No. 8,100, 3 Woods 134. 
Ala.—Spann v. Torbet, 130 Ala. 541, 

30 S 389. 

Borage v. Catterlin, 64 Mo. A. 

NS; H.—Brewer v. Hyndman, 18 N. 


GaNEE RL v. Buchanan, 6 SW 

ae .—Commercial Bank yv. Clark, 28 
Ve tatcher v. Crews, 78 Va. 460. 
87. Gardner v. Moult, 10 A. & E. 

464, 37 ECL 255, 113 Reprint 176. 

38. Kritzer v. Smith, 21 Mo. 296. 

39. Faunce v. Gray, 21 Pick. 
(Mass.) 248; Chaddick v. Haley, 81 
Tex. 617, 17 SW 233. 

{a]. In Maine the contrary rule 
has been established by _ statute. 
Dwinel v. Godfrey, 44 Me. 65. 

40. Meyer v. Campbell, 1 Misc. 
283, 20 NYS 705; McGahan v. Craw- 
ford, 47 S. C. 566, 25 SE 123; Erd- 
man v. Walkerton, 23 Can. S. C. 352 
{dism app 20 Ont. A. 444 (dism app 
22 Ont. 693) 1]. 

41. Carr v. Griffin, 44 N. H. 510. 

42. Carr v. Griffin, 44 N. H. 510; 
Bilger v. Buchanan, (Tex.) 6 SW 
408; Edwards v. Norton, 55 Tex. 405. 

43. Profile, etc., Hotels Co. v. Bick- 
ford, 72 N. H. 73, 564 A. 699. 

44. Moore v. Brown, 23 Kan. 269; 
Hatch v. Brown, 63 Me. 410; Charle- 
son v. Hunt, 27 Mo. 34; Valleroy v. 
Knights of Columbus, 135 Mo. A. 574, 
116 SW 1130. 

45. Parker v. Chancellor, 78 Tex. 
524, 15 SW 157. 

[a] Proof required.—Statements 
in a deposition which has been sup- 
pressed because not taken before a 
proper officer cannot ;be received un- 
less there is proof that the state- 
ments were correctly written down 
as made by the declarant and that 
he signed the writing. German F. 
Ins, Co.) vi. Gibbs, 42) Tex. -Ciy. “Az 
407, 92 SW 1068, 96 SW _ 760. 

46. Southern Bank v. Nichols, 202 
Mo. 309, 100 SW 613; Bogie v. Nolan, 
96 Mo. 85, 9 SW 14 [overr Priest v. 
Way, 87 Mo. 16]; State v. Chatham 
Nat. Bank, 80 Mo. 626; Wilson v. 
Salisbury, 167 Mo. A, 191, 151 SW 
194; Valleroy v. Knights of Colum- 
bus, 185 Mo. A. 574, 116 SW 1130; 
Profile, etc., Hotels Co. v. Bickford, 
72 N. H. 73, 54 A 699; Phenix Mut. L. 
Ins. Co. v. Clark, 58 N. H. 164; Phil- 
lins v. Lindley, 112 Avp. Div. 283, 98 
NYS 428, 18 NYAnnCas 308 [aff 188 
N. Y. 606 mem. 81 NE 1173 mem]; 
Meyer v. Campbell, 1 Misc. 283, 20 
NYS: 705. 

“The declarations and admissions 
of a party to a lawsuit, against his 
interest, are always admissible in 
evidence in favor of the adverse 
party, although made in a deposition 
taken by such party, and the party 
making the statement or admission, 
as it may be, is in court at the time 
the parts of the deposition contain- 
ing such statement or admission are 
offered in evidence.” Southern Bank 
ea Nichols, 202 Mo. 309, 323, 100 SW 


47. Southern Bank v. Nichols, 202 
Mo. 309, 100 SW 613. 
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that the deponent is present and able to testify, or 
has testified, preclude the introduction of his deposi- 
tion as an admission.*® 

Entire statement to be admitted. The party mak-- 
ing the statement or admission is entitled to have 
the entire deposition read, or at least as much of 
it as has any bearing on the matter.47 


Interrogatories. Interrogatories. 


prepared but abandoned are not admissible as ad- 
missions of the attorney who prepared them or as: 
depositions taken by consent.*® 

[§ 389] g. Answers to Interrogatories. 
interrogatories are filed for the purpose of obtaining’ 
discovery, the party’s answers have the force of ju- 
dicial admissions in the suit in which they are made,** 


48. Murphy v. St. aa etc., R. 
Co., 92 ‘Ark 159, 122 SW 6 

49. Megason  v. nolere. “Lumber 
Co., 140 La. 431, 73 S 257; Jewett v.. 
Rines, 39 Me. 9; Nichols v. Allen, 112 
Mass. 23; Lynde v. McGregor, 13 Al- 
len (Mass.) 182, $0 AmD 188. 

[a] Answers of corporate officer. 
—Statements of a former officer of a 
corporation on his examination are 
admissible where the counsel of the 
corporation attended the examination 


and objected to certain questions be-- 


Walkley v.. Victoria, 7 B. C. 


{b] Effect.—Where the declara-- 
tions made by a deponent, who was 
a party to the suit and was examined 
by the opposite party, were proved 
by the testimony of the stenographer 


ing put. 
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who took the deposition, which was. 
not itself introduced, the statements: 


of deponent did not have the effect 


of testimony, but merely of declara-- 


tions against interest. 


In re Arnold,. 
147 Cal. 583, 82 P 252. 


[ec] A contrary view has been as-- 


serted in Manitoba. Arnold v. Cald- 
well, 1 Man. 81, 82 (“These examina- 
tions are had, at the instance of the 
adverse party, for the purpose of 
discovery. 
party has only to answer the ques- 
tions put to him; and is entitled to 


disclose only so much of his case as: 


the questions lead him to, and as he 
cannot properly help disclosing. He 
is not bound to go into lengthy ex- 
planations, which would show his 
whole case, unless he is brought to 
it by the questions. If, at the trial, 
the case is made without his evi- 
dence, or if he is absent from the 
country, it might be unfair to him 
to use such deposition as evidence, 
because it might be taking his direct 
answer to a- particular question, 
which answer might be true in fact, 


but might be shown by explanation. 
to have a different and more favor-.- 


able meaning. It is true that, at 
such examination, he may give the 
full explanation, if he chooses, and 
his attorney may bring it out by 
cross examination; but, as I have 
stated, he is brought there by the op- 
posite party, to answer the questions 
put to him, and he is not bound to 
volunteer explanations which would 
show his whole case. And unless it 
is well known, as a settled practice, 
that the deposition, so taken for a 
particular purpose, the purpose of 
discovery, shall be used as‘ evidence 
at the trial, he may not think it neces- 
Sary, nor even proper, to disclose his 
whole case. The statements made in 
those depositions are not voluntary, 
but compulsory statements, made in 
answer to questions, for the partic- 
ular purpose of discovery. It is 
proper that they should be used for 
the purpose for which they are made, 
and also to contradict the party at 
the trial. when he is giving evidence, 


because he may then explain the por- . 


tions of his answers which may re- 
quire explanation. It was no doubt 
to meet this difficulty, and remove 
all doubts on this point, that the 


‘Ontario Legislature has effectually 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. bat oS Line See pe ee ed) tae ' 


Where: 


When so examined the: 
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although the answers were not made with the for- 
mality required by statute,®° and the interrogatories 
themselves are not put in evidence.5t Such state- 
ments may also be received as admissions in an action 
other than that in which they were made,*? although 
the issues in the two cases are different ;°* and state- 
ments thus used have been accorded the weight of 

‘prima facie evidence,*4 although they are not con- 
clusive.*> A party*cannot use answers made by him 
in his own favor, except so far as they qualify the 
statements relied upon against him.>¢ 


[§ 390] h. Claim Statements. 


enacted that such depositions may be 
read as evidence at the trial. Re- 
vised Stat. Ont. c. 50, s. 165. With 
Such enactments, the party examined 
knows what use may be made of his 
depositions, and may answer ac- 
cordingly”). 

50. Jewett v. Rines, 39 Me. 9; 
Lynde v. McGregor, 13 Allen (Mass.) 
182, 90 AmD 188; Edwards v. Norton, 
55 Tex. 405. e 


Rags Cochran v. Chipman, 11 N. S. 
52. Ala.—Gay v. Rogers, 109 Ala. 


624, 20 S 37. 

Ga.—Whitlock v. Crew, 28 Ga. 289. 

La.—Murison v. Butler, 18 La. 
Ann. 197; Alford v. Hughes, 14 La. 
Ann. 727. 

Me,—Jeweit v. Rines, 39 Me. 9. 

Mass.—Williams v. Cheney, 3 
Gray 215. ; 

Pa.—Moloney v. Davis, 48 Pa. 512. 

“A party’s answers to interroga- 
tories are evidence against him as 
admissions, though the interroga- 
tories may belong to a different case.” 

izer v. Melton, 129 Ga. 143, 148, 58 

E 1055. 

53. Hood v. Chambliss, 7 La. Ann. 
106; Williams v. Cheney, 3 Gray 
(Mass.) 215. 

6 54. Clairmont v. Dixon, 4 LCJur 


55. Durocher v. Durocher, 27 Can. 
S. C. 363. 

{a] Failure to answer.—The con- 
structive admission of a fact result- 
ing from a default in respect to an- 
swering interrogatories upon articu- 
lated facts recorded under the 
statute cannot be invoked as a ju- 
dicial admission in a subsequent ac- 
tion of a different nature between the 
same parties. Durocher v. Durocher, 
27 Can. S. C. 363. 

eee Gregory v. Kershaw, 3 Revde 


eg 98. 

57. Pollitz v. Wickersham, 150 
Cal. 238, 88 P 911 (action on different 
claim subsequently filed). 

58. wr Voycer (Co. wiitiCarroll 
Light, etc., Co., 153 Iowa 372, 133 NW 
785 (statement as to dates of execu- 
tion of contracts and delivery of ma- 
terials). 

59. Former evidence generally see 
infra §§ 510-532. 

60. Colo.—Grand Lodge A. O. U. 
W. v. Taylor, 24 Colo. A. 106, 131 P 
783. 

Tll—Stump v. Dudley, 285 Ill. 46, 
120 NE 481. 

Ind.—Matthews v. Story, 54 Ind. 
417. 

Jowa.—Judge v. Jordan, 81 Iowa 
519, 46 NW 1077. 

Mich.—Merrill v. Leisenring, 166 
Mich. 219, 131 NW 538. f 

Minn.—White v. Collins, 90 Minn. 
165, 95 NW 765. 

Mo.—Horineé v. Royal Ins. Co., Ltd., 
199 Mo. A. 107, 201 SW 958; Brubaker 
v. Bidstrup, 163 Mo. A. 646, 147 SW 
541; Barber v. Stroub, 111 Mo. A. 57, 
85 SW 915; Wiseman v. St. Louis, 
etc., R. Co., 30 Mo. A: 516. 

N. Y.—Sternbach_ v. Friedman, 75 
App. Div. 418, 78 NYS 318; Egyptian 
Flag Cigarette Co. v. Comisky, 40 
Mise. 236, 81 NYS. 673. 

Or.—Hagestrom v. Sweeney, 60 Or. 
$33, 0029) P7253 

[a] "Trial on appeal.—Chase v. 
Debolt, 7 Ill. 371. 

[b] ~Where a party does not tes- 
tify on a second trial, his testimony 
at the first trial may be used against 
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was a party to 


Competent ad- | was given under 


him. Grand Lodge A. O. U. W. v. 
Taylor, 24 Colo. A. 106, 1381 P 783. 

61. U. S—Good v. Kane, 211 Fed. 
956, 128 CCA 454; Coggey v. Bird, 
209 Fed. 803, 126 CCA 527; Davis v. 
McEwen, 193 Fed. 305, 113 CCA 229; 
Cimiotti Unhairing Co. v. Bowsky, 
113 Fed. 698; Atwill v. Ferrett, 2 F. 
Cas. No. 640, 2 Blatchf. 39. 

Ala.—Robinson v. Greene, 148 Ala. 
434, 43 S 797; Stamps v. Thomas, 7 
Ala. A. 622, 62 S 314. 

Ark.—Russell v. Suddoth, 123 Ark. 
200, 184 SW 842. 


Cal.—Lorenzana v. Camarillo, 45 
Cal. 125. 
jag cen eBenedict v. Nichols, 1 Root 


Ill.—In re Lukas, 176 Ill. A. 61; 
Wheat v. Summers, 13 Ill. A. 444. 

Ind.—Fuller v. Fuller, 52 Ind. A. 
488, 100 NE 869; Ruble v. Bunting, 
31 Ind. A. 654, 68 NE 1041; McKinzie 
v. Reneau, 8 Blackf. 411. 

Iowa.—Knapp v. Brotherhood of 
American Yeomen, 149 Iowa 137, 126 
NW 336; Coldren Land Co. v. Royal, 
140 Iowa 381, 118 NW 426; Lush v. 
Parkersburg, 127 Iowa 701, 104 NW 
836; Frick v. Kabaker, 116 Iowa 494, 
90 NW 498; Steele-Smith Grocery Co. 
v. Potthast, 109 Iowa 413, 80 NW 517. 

Ky.—Stafford v. Tarter, 96 SW 
1127, 29 KyL 1184; Shinkle v. Mc- 
Cullough, 116 Ky. 960, 77 SW 196, 105 
AmSR 249, 25 KyL 1143; Louisville, 
etc., R. Co. v. Miller, 44 SW 119, 19 
KyL 1665. 

Mass.—Siegel v. Thern, 229 Mass. 
172, 118 NE 254; Pickard v. Clancy, 
225 Mass. 89, 113 NE 838; Sweetzer 
v. Jordan, 211 Mass. 393, 97 NE 768; 
Farnum v. Whitman, 187 Mass. 381, 
73 NH 473. ; 

Mich.—Cady v. Doxtator, 193 Mich. 
170, 159 NW 151; Merrill v. Leisen- 
ring; 166 Mich. 219, 131 NW _ 588; 
Lange v. Klatt, 135 Mich. 262, 97 NW 
708; Lilley v. Mutual Ben. L. Ins. Co., 
92 Mich. 153, 52 NW 681. 


Minn.—White v. Collins, 90 Minn. 
165, 95 NW 765. 

Mo.—Rosenfeld v. Siegfried, 91 
Mo. A. 169; Padley v. Catterlin, 64 
Mo. A. 629. 

Mont.—Isman v. Altenbrand, 42 


Mont. 188, 111 P 849. 

Nebr.—Churchill v. White, 58 Nebr. 
22, 78 NW 369, 76 AmSR 64; Lowe v. 
Vaughan, 48 Nebr. 651, 67 NW _ 464; 
Hastings German Nat. Bank v. Leon- 
ard, 40 Nebr. 676, 59 NW _ 107. 

N.. J.—Congleton v. Schreihofer, 
(Ch.) 54 A 144; Krutzmeyer v. Ennis, 
27 N. J. L. 271; Beeckman v. Mont- 
gomery, 14 N. J. Eq. 106, 80 AmD 229. 

N. Y.—McRorie v. Monroe, 203 N. 
Y. 426, 96 NE 724, AnnCas1913B 94; 
Reed v. McCord, 160 N. Y. 330, 54 NE 
737; Sternbach v. Friedman, 75 App. 
Div. 418, 78 NYS 318; Suffolk County 
v. Shaw, 21 App. Div. 146, 47 NYS 
349; Reed v. McCord, 18 App. Div. 
381, 46 NYS 407 [aff 160 N. Y. 330, 
54 NE 737]; McAndrews v. Santee, 
57 Barb. 193, 7 AbbPrNS 408; Tooker 
v. Gormer, 2 Hilt. 71; Hillman v. De 
Rosa, 46 Misc. 261, 92 NYS 67; Egyp- 
tian Flag Cigarette Co. v. Comisky, 
40 Misc. 236, 81 NYS 673; Schanck v. 
Hooper, 160 NYS 627; Kaht v. Frazin, 
144 NYS 644; Cohen v. Sobel, 137 NYS 
897. 

N. C.—Southern L. & T. Co. v. Ben- 
bow, 131 N. C. 413, 42 SE 896. 

Or.—Stark v. Epler, 59 Or. 262, 117 
P 276; Anderson v. Adams, 43 Or. 621, 
74 P 215. 


Testimony.°® 
by a party at one trial of a case may be used against 
him as an admission on a subsequent trial.®° 
also testimony given by a party on a trial of one 
case 1s competent against him as an admission on 
the subsequent trial of another action,®+ whether he 
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missions may be contained in a statement of claim 
against a decedent’s estate®’ or a mechanic’s lien 


The testimony given 


So 


such former action ®? or merely a 


witness therein,®? and even though the testimony 


compulsory process,** or in another 


Pa.—Hess v., Vinton Colliery. Co., 
255 Pa. 78, 99 A 218; Stevenson v. 
Ebervale Coal Co., 201 Pa. 112, 50 A 
818, 88 AmSR 805; Graham v. Spang, 
1 Mon. 167. 

R. I.—Williams v. Smith, 29 R. I. 
562, 72 A 1098. ; 

Tex.—-Warren vv. Frederichs, 83 
Tex. 380, 18 SW 750; Morehead v. 
Hering, (Civ. A.) 116 SW 164; Littler 
v. Dielmann, 48 Tex. Civ. A. 392, 106 
SW 11387; Sterling v. De Laune, 47 
Tex. Civ. A. 470, 105 SW 1169; Thomp- 
son v. Mills, 45 Tex. Civ. A. 642, 101 
SW 560; Munk v. Stanfield, (Civ. A.) 
100 SW 213. 

Vt.—Sutton v. Tyrell, 12 Vt. 79. 

Wis.—Crowe v. Colbeth, 63 Wis. 
643, 24 NW 478. 

“Tt is an elementary doctrine that 
testimony given by a party contain- 
ing material admissions is always 
competent against him in any action, 
whether the same may be given 
orally or in written answers and in- 
terrogatories propounded.” Merrill 
v. Leisenring, 166 Mich. 219, 227, 131 
NW 538. : 

[a] Effect of statement.—A state- 
ment by plaintiff, while testifying in 
an action for injuries to his land, 
that he claimed no damages prior to 
a designated date, does not prevent 
an inquiry as to all damages not 
barred by limitations, for it does not 
amount to a retraxit, and does not 
show a contract for want of mu- 
tuality and consideration, but is a 
mere statement which ought to have 
weight with the jury in determining 
the damages. Arthur vy. Henry, 157 
Nu C, 393;. 73 SH,.208: 

{b] In a penal action evidence 
given by defendant in a former ac- 
tion is not admissible *against him. 
Daly v. Brady, 69 Fed. 285; Johnson 
Ye qratnaddeon: 3 Fed. 22, 18 Blatchf. 

{c] Statutory exceptions to the 
rule, with respect to evidence given 
in certain specified proceedings, are 
sometimes found. Lapham v. Mar- 
shall, 51 Hun 36,.3 NYS 601; Dusen- 
bury v. Dusenbury, 48 N. Y. Super. 
205, 638 HowPr 349; Ulher v. Maul- 
fair, 23 Pa. 481. 

62. Stanton v. Freeman, 19 Cal. 
A. 464, 126 P 377; Jones v. Dipert, 
123 Ind. 594, 23 NE 944; Mercer v. 
King, 13 Kyl 429. 

63. U.S.—Broad River Lumber Co. 
v. Middleby, 194 Fed. 817, 114 CCA 521. 

Ga.—Maxwell v. Harrison, 8 Ga. 
61, 52 AmD 385. 
pela Beak v. Summers, 13 Ill. A. 

Mass.—Siegel v. Thern, 229 Mass. 
172, 118 NE 254. 

Mich.—Croze v. St. Mary’s Canal 
Mineral Land Co., 153 Mich. 363, 117 
NW 81. 

Nat. 


Nebr. 
676, 59 


Bank v. 
NW 107. 

N. J.—Beeckman v. Montgomery, 
14 N. J. Eq. 106, 80 AmD 229; Congle- 
ton v. Schreihofer, (Ch.) 54 A 144. 
ay Y.—Tooker v. Gormer, 2 Hilt. 


R. I.—Fitzpatrick v. Fitzpatrick, 
6 R. I. 64, 75 AmD 681. 

S. C.—Wilson v. Gordon, 73 S. C. 
155, 53,.SE.79. 

Tex.—Texarkana Gas, etc., Co. v. 
Lanier, 59 Tex. Civ. A. 198, 126 SW 
67; Sterling v. De Laune, 47 Tex. Civ 
A. 470, 105 SW 1169. 

64. Ala.—Faircloth-Byrd Mercan- 


— Hastings German 
Leonard, 40 Nebr. 
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state.°5 The former statement must of course be 
relevant in the action in which it is offered.®* A 
party is entitled to show that his opponent is con- 
cealing a fact to which he has previously testified,®” 
or has given testimony on another occasion incon- 
sistent with his present evidence,®* or the statement 
may be admissible because it shows knowledge.®? It 
is not necessary that the answers should have been 
responsive to the questions;7° that the testimony 
claimed to be an admission should have been all of 
the party’s testimony on that particular matter ;"* 
that a similar admission should have been contained 
in the party’s pleading;’? that the attention of the 
witness should be first called to his former state- 
ment;73 that the former statement should be con- 
tradictory of any statement made by the party at 
the trial in which it is offered;7* or even that the 
former testimony should have been given in court.*° 
It has been held not sufficient to exclude the state- 
ment that the testimony was illegally taken,’® 
although this has been denied.?7 The former testi- 
mony is not inadmissible because it was merely an 
expression of opinion without a statement of the 
facts on which such opinion was based 7 or because 
the witness was refused an opportunity at the time 
to explain his statements,’° although the party is 
entitled to prove that he made explanations at the 
time which were not taken down,®° and an incom- 
plete statement cannot be received.8!| The former 
statement may be proved by any one who heard 
it,°2 including the judge,®° the official court re- 
porter,®* or the adverse party in the former action ;%5 
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but the statement must be affirmatively connected 
with the party against whom it is sought to be 
used.86 As the admission is primary evidence, it is 
immaterial that the party who made it is present in 
court and can be called as a witness.*? 

Testimony of third persons as witnesses in an- 
other case are admissible against a party if the 
latter is bound thereby because of agency,** joint or 
common interest,8® or his having vouched for their 
credibility and impliedly asserted the fact by call- 
ing them as witnesses;°° but not otherwise.®*! 

[§ 392] j. Applications for Continuances. An 
application for a continuance may be shown in evi- 
dence where it contains admissions.°2 Where a 
sheriff joined in a motion for security for costs in 
an action of replevin, after accepting a delivery 
bond, moving ‘‘the court to rule the plaintiff to 
give security for the costs already accrued and 
thereafter to accrue in the above entitled cause, for 
the reason that plaintiff has not sufficient property 
subject to execution out of which the officers of the 
court could levy their costs,’’ this was held not to 
be an admission by the sheriff that the delivery bond 
was insufficient.9° 

[§ 393] k. Notices. A notice.served pursuant 
to statutory requirements may be competent as an 
admission.®# 

[§ 394] 1. Forthcoming or Release Bonds. A 
competent admission may be contained in a forth. 
coming ® or release ®® bond given in attachment 
proceedings. 


[§ 395] m. Instructions. An instruction favor- 


tile Co. v. Adkinson, 167 Ala. 344, 52 
S 419 


Ky.—Collins v. Wilson, 39 SW 33, 
18 KyL 1049. 

Px re et v. Jenkins, 2 Gray 

N. Y.—Notara v. De Kamalaris, 22 
Misc. 337, 49 NYS 216. 

S. C.—McGahan v. Crawford, 47 S. 
©). 566, 25 SE 123. 

Eng.—Stockfleth v. De Tastet, 4 
Campb. 10; Collett v. Keith, 4 Hsp. 
212; Robson v. Alexander, 1 M. & P. 
448. 17 ECL 614. 

65. Loeb v. Peters, 63 Ala. 243, 
35) Aum, 17% 

66. Ind.—Claypool v. Miller, 4 
Blackf. 163. 

- Me.—Eaton v. New England Tel. 
Co., 68 Me. 63. 

Md.—Bryan v. Coursey, 3 Md. 61. 

Mo.—Mulliken v. Greer, 5 Mo. 489. 

Tex.—Southwestern Portland Ce- 
ment Co. v. Kezer, (Civ. A.) 174 SW 
661. 

Va.—Potomac, etc’, R. Co. v. Chi- 
chester, 113 Va. 333, 74 SE 162. 

[a] Where the relevant cannot be 
readily separated from the irrelevant 
in a party’s testimony, the whole 
may be read. Eaton v. New Eng- 
land Tel. Co., 68 Me. 63. 

67. Lowe v. Vaughan, 48 Nebr. 
651, 67 NW 464. 

68. White v. Collins, 90 Minn. 165, 
95 NW 765; McAndrews v. Santee, 57 
Barb. (N. Y.) 198, 7 AbbPrNS 408; 
Pickard v. Collins, 23 Barb. (N. Y.) 
444; Munk y. Stanfield, (Tex. Civ. 
A.) 100 SW 218; Sutton v. Tyrell, 
LONG 9. 

69. Loeb v. Peters, 63 Ala. 243, 35 
AmR 17. 

70. Kirk v. Garrett, 84 Md. 383, 35 
Ax LOS 9: 

71. Erick v. Kabaker, 116 Iowa 
494, 90 NW 498. 

72. Judge v. Jordan, 81 Iowa 519, 
456 NW 1077. 

73. Lush _ v. Parkersburg, 127 
Iowa 701, 104 NW 336 (quoted in- 
fra note 74); Merrill v. Leisenring, 
166 Mich. 219, 227, 131 NW 538; 
Fisher v. Monroe, 2 Misc. 326, 21 
INY'S; 9:95: 

“Tf the testimony is of ‘such a 


character as to constitute an admis- 
sion of the party, it is not necessary 
to lay the foundation for its re- 
ception, or even to cross-examine the 
party on the subject.” Merrill v. 
Leisenring, supra. 

74. Lush vv. Parkersburg, 127 
Iowa 701, 104 NW 336; Sweetser v. 
Jordan, 211 Mass. 393, 97 NE 768. 

‘It was competent for the defend- 
ant to prove the statements made 
by the plaintiff on a foriner trial as 
admissions against her _ interest, 
whether they were contradictory of 
any statements made in her testi- 
mony in the last trial or not. If the 
statements on the former - trial 
were not against plaintiff’s interest, 
their admission in evidence certainly 
was not prejudicial; if they were 
against her interest, then they were 
admissible for that reason.” Lush 
v. Parkersburg, supra. 

75. Rex v. Merceron, 2 Stark. 366, 


13 ECL 447 (evidence given before a 


committee of the house of commons 
held competent). 

76. Lilley v. Mutual Ben. L. Ins. 
Co., 92 Mich. 153, 52 NW 681. 

77. Wilson “v, “Hill, 43) Nie Jeg: 
143 (wife’s testimony against hus- 
band). 

78. Stafford v. Tarter, 96 SW 1127, 
29 KyL 1184. 

79. Collett v. Keith, 4 Esp. 212. 

80. Boardman v. Wood, 3 Vt. 570. 

81. Misner vy. Darling, 44 Mich. 
438, 7 NW 77. 

{a] A direct examination com- 
plete in itself is competent evidence 
of the party’s testimony, he being 
present in court and able to state 
what he said upon cross-examination. 
Johnson v. Powers, 40 Vt. 611. 

82. See cases infra notes 83-85. 

83. Wilson v. Lewis, 11 Ala. A. 
261, 65 S 919; Chase v. Debolt, 7 Il. 
371; Fitzpatrick v. Fitzpatrick, 6 R. 
I. 64, 75 AmD 681. 

[a] Reliance upon notes.—In tes- 
tifying to what a party stated as a 
witness before him, the judge may 
rely merely upon a present knowledge 
that his notes of the testimony were 
accurate when made. Fitzpatrick v. 


‘ , } ete; 
Fitzpatrick, 6 R. I. 64, 75 AmD 681.!v. Wagner, 14 N. °M. 195,289 P 259. 


84 Fuller v. Fuller, 62 Ind. A. 
488, 100 NE 869. 

85. Williams v. Smith, 29 R. I. 662, 
72 A 1098. 

fore Castleman v. Sherry, 46 Tex 


87. Stevenson v. Ebervale Coal 
Rae 201 Pa. 112, 60 A 818, 88 AmSR 

88. Dowie v. Driscoll, 203 Ill. 480, 
68 NE 56. See infra §§ 400-409. 

89. Dowie v. Driscoll, 203 Ill. 480, 
68 NE 56; Knights of Modern Mac- 
cabees v. Gillis, 59 Tex. Civ. A. 109, 
125 SW_ 3388. 

{a] Husband as representative of 
wife.—G, having joined his wife in a 
suit on a benefit certificate, testified 
that he paid an assessment on de- 
cedent’s certificate on the first Mon- 
day of October, 1906. Defendant 
thereupon showed by the stenogra- 
pher who took G’s testimony on a 
former trial that he then testified 
the payment was made in November, 
1906. It was held that G@ was so far 
the representative of his wife that 
the jury might consider his state- 
ments on the former trial as admis- 
sions against her interest, so that the 
court erred in limiting the stenogra- 
pher’s evidence to its impeaching 
purpose. Knights of Modern Mac- 
cabees v. Gillis, 59 Tex. Civ. A. 109, 
125 SW. 338. 

90. Knapp v. Brotherhood of 
American Yeomen, 149 Iowa 137, 126 
NW 336. 

fa] A party who takes his ad- 
versary’s deposition does not consti- 
tute the deponent his witness, so as 
to be bound by his statements as ad- 
missions. Bush v. Biock, 193 Mo. A. 
704, 187 SW 158. 

91. ‘Dowie v. Driscoll, 203 Ill. 480, 
68 NE 56. 

92. Scott v. Woodard, 39 Tex. Civ. 
A. 498, 88 SW 406. 

93. McAleenan v. Dickmann, 128 
Mo. A. 703, 107 SW 444. 

94. Berger v. Abel, ete, Co., 141 
Wis, 321, 124 NW 410. 

95. Tingle v. Kelly, 92 SW °303, 
29 KyL 24. ‘3 

96. Southern Car Mfge., Co. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 395-400] 


able to one party cannot be taken as an admission 


of the other party.” . 


or taken by confession.1 
[§ 397] 


legally responsible.? 
Condition of declarant. 


jected.* 


[§ 398] 2. Persons Not Sui Juris. 
- necessary that the declarant should be sui juris;* 
admissions of infants,> insane persons,° married 


97. National Warehouse, ete Co; 


Pee een 181 Mo. A. 64, 163 SW/|H 


98. Delger v. Jacobs, 19 Cal. A. 
197, 125 P 258 (in an action for un- 
lawful detainer, a prior judgment 
recovered by the landlord against the 
tenant, determining that the tenant 
‘Was in possession of the premises in 
controversy under a lease, was ad- 
missible as an admission). 

- 99. Miller v. Laughlin, (Tex. Civ. 
A.) 147 SW 711. 

1. Barclay v. Barclay, 230 Pa. 467, 

ret 667; Earnest v. Hoskins, 100 Pa. 


Ae U. S.—In re Thompson, 197 Fed. 
Ark.—Southern Ins. Co. v. White, 
58 Ark. 277, 24 SW 425. 

Conn.—White v. Reed, 15 Conn. 
457; Dwight v. Brown, 9 Conn. 83. 

Fla.—Williams vy. Dickenson, 28 
Fla. 90, 9 S 847. 

Ga.—Ernest v. Merritt, 107 Ga. 61, 
32 SE 898; Churchman y. Robinson, 
93°°Ga. 731, 20 SE .215; Reeves v- 
Matthews, 17 Ga. 449. 

Ind.—Miller v. Cook, 124 Ind. 101, 
24 NE 577; Gifford v. Gifford, 58 Ind. 
A. 665, 107 NE 308. 


Iowa.—Butterfield v. Kirtley, 115 
Iowa 207, 88 NW 371. 
Ky.—Marysville, etc., R. Co. v. 


Sparks, 14 KyL 671. 

Mass.—Green v. Gould, 3 Allen 465; 
Davis v.. Spooner, 3 Pick. 284. 

Mich.—Ford v. Savage, 111 Mich. 
144, 69 NW 240; Hunt v. Strew, 33 
Mich. 85. 

Mo.—Marx v. Hart, 166 Mo. 503, 66 
SW 260, 89 AmSR 715; Hitchcock v. 
Baughan, 36 Mo. A. 216. 

N. H.—Carr v. Griffin, 44 N. H. 510. 

N. Y.—Laidlaw v. Sage, 2 App. Div. 
374, 37 NYS 770. 

Porto Rico.—Finlay v. Finlay, etc., 
Trading Co., 8 Porto Rico 371. 

Tex.—Keekey v. Old, 82 Tex. 22, 17 
Sw 928; Buzzard v. McAnulty, 77 
Tex. 438, 14 SW 138; Rodriguez v. 
Espinosa, (Civ. A.) 25 SW 669. 

Utah.—Boyle v. Ogden City, 24 Utah 
443, 68 P 153. 

Va.—Smith v. Stanley, 114 Va. 117, 
75 SE 742; Interstate Coal, etc., Co. 
v. Clintwood Coal, etc., Co., 105 Va. 
574, 54 SE 593. ‘ ; 
~ Eng.—Spargo v. Brown, 9 B. & C. 
935, 17 ECL 412, 109 Reprint 348. 

[a] Admissions of a devisee or 
legatee are competent in _a will con- 
test. McConnell v. McConnell, 138 
Ky. 783, 129 SW 106; In re Miller, 31 
Utah 415, 88 P 338. 

[b] Incompetency of the declarant 
to testify as to the matters to which 
the statement relates does not ex- 
clude his admission. Forrister v. 
Sullivan, 231 Mo. 345, 132 SW 722. 

' 8. Middle Tennessee R. Co. v. Mc- 
Millan, 134 Tenn. 490, 184 SW 20. 

4, See cases infra notes 5-9. 

5. Fla.—Coons v. Pritchard, 69 
Fla. 362, 68 S 225, LRA1915F 558. 

IH.—Chicago City R. Co. v. Tuohy, 
196 Ill. 410, 63 NE 997, 58 LRA 270. 

Mo,—Pledge vy. Griffith, 199 Mo. A. 
303, 202°>Sw 460. : 


[§. 396] n. _ Judgments. The judgment rendered 
Im a prior action may be admissible as an admis- 
sion,®® especially where it was rendered by default,99 


_D. By Whom Made—l. In General. 
An admission may be made either by a party him- 
self or by a person for whose statements he is 


An admission made by 
one who was at the time suffering great pain, having 
been fatally injured, and was also in a stupified or 
only partially conscious condition, has been re- 
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mittee.?° 


[220.5.] 345 


women,’ or spendthrifts under guardianship,’ may 
be shown for what they are worth, although they 
are not binding on the declarant.® 
one who has been declared an habitual drunkard 
have been held not competent against his com- 


Admissions of 


[§ 399] 3. Interest at Time of Statement. It 
is a requisite of admissibility that the declarant 
should have had, at the time of making the state- 
ment, some interest in the matter.14 
a statement in disparagement of title is admissible 
if made while the declarant was seized of the par- 
ticular interest to which the statement relates}? 
but not if made before he was possessed of,!* or 


Accordingly, 


after he had parted with,'* such interest. 


It is not [§ 400] 


eral. 


Be scaal SIhe ea v. Hamblett, 6 N. 


N. Y.—Haile v. Lillie, 3 Hill 149. 
[a] Young child.—-An admission 
of a child not more than ten years old 
may be shown, although it should be 
weighed with caution. Chicago City 
R. Co. v. Tuohy, 196 Ill. 410, 68 NE 
997,58 LRA 270: 

6. Ross v. Ross, 204 Ill. A. 636; 
Hart v. Miller, 29 Ind. A. 222, 64 NE 
239; Conway v. Murphy, 135 Iowa 171, 
112 NW 764; Hottle v. Weaver, 206 
Pa. 87, 55 A 838. 

fa] On issue of sanity.—In a pro- 
ceeding for the appointment of a 
guardian for an alleged incompetent, 
admissions and _ declarations 
showing facts inconsistent with men- 
tal soundness were admissible. Con- 
way v. Murphy, 135 Iowa 171, 112 
NW 764. 

[b] A Iucid interval, existing 
when the statement was made, must 
be shown. Hottle v. Weaver, 206 Pa. 
87, 55 A 838. 

{e] Limit of rule.—‘It could 
scarcely be contended that in any 
case the ravings of a maniac should 
be received as his admissions of a 
fact against his interest.” Hart v. 
Miller, 29 Ind. A. 222, 64 NE 239, 245. 

7 McCafferty v. Heritage, 10 Del. 
220; Ernest v. Merritt, 107 Ga. 61, 32 
SE 898; Lasselle v. Brown, 8 Blackf. 
(Ind.) 221; Morrell v. Cawley, 17 
AbbPr (N. Y.) 76. 

8. Hoit v. Underhill, 10 N. H. 220, 
34 AmD 148; McNight v. McNight, 20 
Wis. 446. 

9. Knight Templars’, etc, Life 
Indemn. Co. v. Crayton, 209 Ill. 550, 
70 NE 1066 [aff 110 Ill. A. 648, and 
appr Severens vy. Broffey, 155 Ill. A. 


10]; Lachapelle v. Guay, 47 Que. 
Super. 346. 
: ar Ruffner v. Luther, 19 Pa. Co. 
49. 

11. Ala.—Farrow  v. Nashville, 
etce., R. Co., 109 Ala. 448, 20 S 303; 


Polly v. McCall, 37 Ala. 20. 

Ind. T.—Ikard v. Minter, 4 Ind. T. 
214, 69 SW 852. 

Me.—Ware v. Ware, 8 Me. 42. 

Minn.—Young v. Perkins, 29 Minn. 
173, 12 NW. 515. 

Nebr.—Baty v. Elrod, 66 Nebr. 735, 
92 NW 1032, 97 NW 348. 

N. H.—Gordon v. Shurtliff, 8 N. H. 
260. 

N. Y.—Michel v. American Cent. 
Ins. Co., 17 App. Div. 87, 44 NYS 832; 
McIntyre v. Union College, 6 Paige 
239. 

Vt.—Barber v. Bennett, 60 Vt. 662, 
15 A 348, 6 AmMSR 141, 1 LRA 224. 

Va.—Metropolitan L. Ins. Co. v. 
O’Grady, 115 Va. 830, 80 SE 743; Bur- 
ton v. Scott, 3 Rand (24 Va.) 399. 

[a] Thus (1) in an action on a 
life insurance policy declarations 
made by the insured before he ap- 
plied for insurance are not admissi- 
ble in evidence as admissions. Metro- 
politan L. Ins. Co. v. O’Grady, 115 Va. 
830, 80 SE 743. (2) Where the statute 
of limitations has perfected the title 
of an adverse holder of land, his sub- 
sequent admissions that he was not 


4. Parties to the Record—a. 
Admissions of a party to the record are com- 
petent against him,'® even though the declarant is 


In Gen- 


holding adversely are not competent 
evidence against him. Baty v. El- 
hee 66 Nebr. 735, 92 NW 1032, 97 NW 

12. Cal.—Rutz v. Obear, 15 Cal. 
A. 435, 115 P 67. 

Nev.—Mirodias v. Southern Pac. 
Co., 38 Nev. 119, 145 P 912. 

N. J—Lewis v. Bolte, 86 N. J. L. 
413; 92 A 588. 

N. Y.—Conselyea v. Van Dorn, 129 
App. Div. 520, 114 NYS 61. 

Tex.—Bender v. Brooks, 61 Tex. 
Civ. A. 464, 1830 SW 653 [cert ques- 
tion answered 127 SW 168]; Whit- 
taker v. Thayer, 58 Tex. Civ. A. 282, 
123 SW 1187. 

45 Utah 


Utah.—Bolitho v. Wast, 
181,.143 P 584. 

13. U. S—Lamar v. Micou, 112 U. 
S. 452,/5 SCt 221, 28 L. ed. 751. 

Mich.—Benson v. Raymond, 142 
Mich. 357, 105 NW _ 870, 108 NW 660. 

Oh.—Wallace v. Miner, 7 Oh. 249. 

Tex.—Bell v. Preston, 19 Tex. Civ. 
Als nt LIS We Ops Coos 

Va.—Burton v. Scott, 3 Rand. (24 
Va.) 399. 

14. Boshear v. Lay, 6 Heisk. 
(Tenn.) 163; Stolte v. Karren, (Tex. 
Civ. A.) 191 SW 600; Greenburg Nat. 
Bank v. Syer, 113 Va. 53, 73 SE 438; 
Interstate Coal, etc., Co. v. Clintwood 
Coal, etc., Co., 105 Va. 574, 54 SE 593. 
See also infra §§ 4138, 421. 

15. U. S.—St. Louis Fourth Nat. 
Bank v. Albaugh, 188 U. S. 734, 23 
SCt 450, 47 L. ed. 673) [aff 107 - Hed. 
819, 46 CCA 655]; Hardy v. U.S., 186 
U. S. 224, 22 SCt 889, 46 L. ed. 1137; 
Ross v. Salminen, 191 Fed. 504, 112 
CCA 148 [aff 185 Fed. 997]; Lilly v. 
Hamilton Bank, 178 Fed. 53, 102 CCA 
1, 29 LRANS 558; Varley Duplex 
Magnet Co. v. Ostheimer, 159 Fed. 
655, 86 CCA 523; Harrison v. Reming- 
ton Paper Co., 140 Fed. 385, 72 CCA 
405, 3 LRANS 954, 5 AnnCas 314 [cer- 
tiorari den 199 'U. S. 607, 26 SCt 747, 
50 L. ed. 331]; Dimmick v. U. S., 116 
Fed. 825, 54 CCA 329 [certiorari den 
189 U. S. 509, 28 SCt 675, 850, 47 L. 
ed. 923]; Westall v. Osborne, 115 Fed. 
282; Fansworth v. Nevada Co., 102 
Fed. 578, 42 CCA 509; Zachry v. No- 
lan, 66 Fed. 467, 14 CCA 253; Golds- 
borough v. Baker, 10 F. Cas. No. 5, 
516, 3 Cranch C. C. 48; Robinson y. 
Wiley, 20 I. Cas. No. 11,968a, Hempst, 


38; The Stranger, 23 EF. Cas. No. 
13,525, 1 Brown Adm. 281. 
Ala.—Sellers v. Farmer, 151 Ala. 


487, 48 S 967; Carter v. Pulgham, 134 
Ala. 238, 32 S 684; Brown v. Fowler, 
133 Ala. 310, 32 S 584; King v. Frank- 
lin, 132 Ala. 599, 31 S467; Moore v. 
Heineke, 119 Ala. 627, 24 S 374; Troy 
v.. Rogers, 113" Ala.” 131, 20 S ; 
Frank v. Thompson, 105 Ala. 211, 16 
S 634; Humes v. O’Bryan, 74 Ala. 
64; Polly v. McCall, 87 Ala. 20; Seale 
v. Chambliss, 35 Ala. 19. 

Ariz.—Sharples v. Duvall, 17 Ariz. 
Lvs, 149 Pr673r 

Ark.-—Harris v. Edwards, 129 Ark 
258, 195 SW 1064; Graves v. Graves, 
70 Ark. 541, 69 SW 544; Southern Ins. 
Co. v. White, 58 Ark. 277, 24 SW 425; 
Shinn v. Tucker, 87 Ark. 580; Phelan 
v. Bonham, 9 Ark. 389. 
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Cal.—In re Rick, 160 Cal. 467, 117 
P 539; Fagan v. Lentz, 156 Cal. 681, 
105 P 951, 20 AnnCas 221; Rudd v. 
Byrnes, 156 Cal. 636, 105 P 957, 26 
LRANS 134, 20 AnnCas 124; Ernest 
v. McCauley, 155 Cal. 739, 102 P 924; 
In re Arnold, 147 Cal. 583, 82 P 252; 
Story v. Nidiffer, 146 Cal. 549, 80 P 
692; Roche v. Llewellyn Iron Works 
Co., 140 Cal. 568, 74 P 147; Keith v. 
Electrical Engineering Co., 136 Cal. 
178, 68 P 598; Macomber v. Bigelow, 
126 Cal. 9, 58 P 312; White v. Merrill, 
82 Cal. 14, 22 P 1129; Moore v. Camp- 
bell, 72 Cal. 251, 13 P 689; Scragg v. 
Sallee, 24 Cal. A. 133, 140 P 706; 
Manuel v. Flynn, 5 Cal. A. 319, 90 P 
463: Spotswood v. Spotswood, 4 Cal. 
A. 711, 89 P 362; Vaneri v. Gazzola, 2 
Cal. A. 351, 83 P 455; Robinson y. Du- 
gan, 4 Cal. Unrep. Cas. 472, 35 P 902. 

Colo.—MclIntire v. Schiffer, 31 Colo. 
246, 72 P 1056; Everett v. Hart, 20 
Colo. A. 93, 77 P 254; Geraghty v. 
Randall, 18 Colo. A. 194, 70 P 767; 
Denver, etc., R. Co. v. Wilson, 4 Colo. 
A. 355, 36 P 67; Wilson v. Morris, 4 
Colo. A. 242, 36 P 248. 

Conn.—Foote v. Brown, 81 Conn. 
218, 70 A 699; Brown v. Clark, 80 
Conn. 419, 68 A 1001; Nichols v. New 
Britain, 77 Conn. 695, 60 A 655; Starr 
Burying Ground Assoc. v. North Lane 
Cemetery Assoc., 77 Conn. 83, 58 A 
467; Bassett v. Shares, 63 Conn. 39, 
27 A 421; White v. Reed, 15 Conn. 457. 

Del.—Simeone v. Lindsay, 22 Del. 
224, 65 A 778; Sharp v. Swayne, 17 
Del. 210, 40 A 113. 

D. C.—Sinelair v. D. C., 20 App. 
336. 

Fla.—Coons v. Pritchard, 69 Fla. 
362, 68 S 225, LRA1915F 558; McRae 
v. Preston, 54 Fla. 190, 44 S 946. 

Ga.—Ginn v. Ginn, 142 Ga. 420, 83 
SE 118; Continental Fertilizer Co. v. 
Madden, 140 Ga. 39, 78 SE 460; Scott 
v. Maddox, 113 Ga. 795, 39 SE 500, 
84 AmSR 263; Central of Georgia R. 
Co. v. Mosely, 112 Ga. 914, 38 SE 350; 
Georgia R., etc., Co. v. Fitzgerald, 108 
Ga. 507, 34 SE 316, 49 LRA 175; In- 
gram v. Hilton, etc., Lumber Co., 108 
Ga. 194, 33 SE 961; Ernest v. Merritt, 
107 Ga. 61, 32 SE 898; Perryman v. 
Pope, 102 Ga. 502, 31 SE 87; Powell 
v. State, 101 Ga. 9, 29 SE 309, 65 
AmSR. 277; Munnerlyn v. Augusta 
Sav. Bank, 94 Ga. 356, 21 SE 575; 
Churchman v. Robinson, 93 Ga. 731, 
20 SE 215; Jones v. Morgan, 13 Ga. 
515; Harvey v. Anderson, 12 Ga. 69; 
Ham v. Brown, 2 Ga. A. 71, 58 SH 
316. 

Ida.—Weiser River Fruit Assoc. v. 
Feltham, 31 Ida. 633, 175 P 583; Cul- 
ver v. Kehl, 21 Ida. 595, 123 P 301; 
Rosnagle v. Armstrong, 17 Ida. 246, 
105 P 216; Whitney v. Cleveland, 13 
Ida, 558, 91 P 176; Work v. Kinney, 
SHIGA ee (de> ails 

Til—Bymaniive pKaul, 275 D1, 11 
113 NE 944; Bird v. Bird, 218 Ill. 158, 
75 NE 760; Chicago City R. Co. v. 
Henry, 218 Ill. 92, 75 NE 758; Lang 
v. Metzger, 206 Ill. 475, 69 NE 493 
{aff 101 Ill. A. 380]; German Ins. Co. 
v. Bartlett, 188 Ill. 165, 58 NE 1075, 
80 AmSR 172; Miller v. Meers, 155 
Tll. 284, 40 NE 577; Weifenbach v. 
White City Constr. Co., 201 Ill. A. 
521; Jones v. Blanks, 178 Ill, A. 196; 
Springfield v. Granite City, 157 Ill. 
A. 61; Fitzgerald v. Coleman, 114 III. 
A. 25; Hansen v. Wayer, 101 Ill. A. 
212; Himrod Coal Co. v. Adack, 94 
Till. A. 1; German Ins. Co. v. Bartlett, 
89 Ill. A. 469 [aff 188 Ill. 165, 58 NE 
1075, 80 AmSR 172]; EHilwood Mfg. 
Co. v. Faulkner, 87 Ill. A. 294; Wa- 
bash R. Co. v. Farrell, 79 Till. A. 508; 
Webster Mfg. Co. v. Schmidt, 77 Ill. 
A. 49; Evanston ‘v. Clark. 77: Tll. Ac 
234; Salter v. Edward Hines Lumber 
Co., 77 Ill. A. 97; Burke v. Hindman, 
70 Ill. A. 496; Cramer v. Gregg, 40 
es a 442; Friberg v Donovan, 23 Ill. 


Ind.—Ramseyer v. Dennis, 119 NE 
716 [den reh 116 NE 417]; Keesling 
v. Powell, 149 Ind. 372, 49 NE 265; 
Thistlewaite v. Thistlewaite, 132 Ind. 
355, 31 NE 946; Miller v. Cook, 124 
Ind. 101, 24 NE 577; Grand Rapids, 
etce., R. Co. v. Diller, 110 Ind. 223, 9 
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NE 710; Denman v. McMahin, 37 Ind. 
241; Kyger v. Stallings, 55 Ind. A. 
196, 103 NE 674; Chicago, etc., R. Co. 
v. Gorman, 47 Ind. A. 432, 94 NE 
730; Pritchett v. Sheridan, 29 Ind. A. 
81, 63 NE 865; Fox v. Cox, 20 Ind. A. 
61, 50 NE 92; Doan v. Dow, 8 Ind. A. 
324, 35 NE 709. 

Ind. T.—Eddings v. Boner, 1 Ind. T. 
173, 38 SW 1110. 

Iowa.—Robbins v. Weed, 169 NW 
773; Smith v. Smith, 160 lowa 111, 
140 NW 659; Seevers v. Cleveland 
Coal Co., 158 Iowa 574, 1388 NW 793, 


AnnCas1915D 188; James v. Fairall,* 


154 Iowa 253, 134 NW 608, 38 LRANS 
731; Colsch v. Chicago, etc., R. Co., 
149 Iowa 176, 127 NW 198, 34 LRANS 
1013, AnnCas1912C 915, 117 NW 281; 
Conway v. Murphy, 135 Iowa 171, 112 
NW 764; Hunter v. Porter, 133 Iowa 
391,109 NW 283; Anderson v. Halver- 
son, 126 Iowa 125, 101 NW 781; Ley- 
ner v. Leyner, 123 Iowa 185, 98 NW 
628; Kuh, etc., Co. v. Glucklick, 120 
Iowa 504, 94 NW 1105; : 
Lundy, 118 Iowa 445, 92 NW 39; 
Wright v. Reed, 118 Iowa 333, 92 NW 
61; Frick v. Kabaker, 116 Iowa 494, 
90 NW 498; Butterfield v. Kirtley, 115 
Iowa 207, NW 3871; Jamison v. 
Jamison, 113 Iowa 720, 84 NW 705; 
Bullard v. Bullard, 112 Iowa 423, 84 
NW 513; Steele-Smith Grocery Co. v. 
Potthast, 109 Iowa 413, 80 NW 517; 
Smay v. Etnire, 99 Iowa 149. 68 NW 
597; Nagle v. Fulmer, 98 Iowa 585, 67 
NW 369; Winebrenner v. Brunswick- 
Balke-Collender Co., 82 Iowa 741, 47 
NW 1089; Kelly v. Norwich F. Ins. 
Co., 82 Iowa 137, 47 NW 986. 

Kan.—Miller v. McDowell, 69 Kan. 
453, 77 P 101; Home-Riverside Coal 
Min. Co. vy. Forbes, 64 Kan. 39, 67 P 
445; Brown v. Brown, 62 Kan. 666; 
64 P 599; Atchison, etc., R. Co. v. Pot- 
ter, 60 Kan. 808, 58 P 471, 72 AmSR 
385; Pope v. Bowzer, 1 Kan. A. 727, 
41 P 1048. 

Ky.—Forestal v. National Surety 
Co., .168 Ky. 552, 182 SW 614; Stewart 
v. Mackin, 159 Ky. 727, 169 SW 469; 
Stacy v. Alexander, 143 Ky. 152, 136 
SW 150; Lesser v. Jefferson F. Ins. 
Co., 141 Ky. 667, 1838 SW 551; McCon- 
nell _v. McConnell, 138 Ky. 783, 129 
SW 106; Sullivan v. Sullivan, 122 Ky. 
707, 92 SW 966, 29 KyL 239, 7 LRANS 
156, 13 AnnCas 163; Jackson v. Com., 
100 Ky. 239, 38 SW 422, 1091, 18 KyL 
795, 66 AmSR 3386; Tingle v. Kelly, 
92 SW 303, 29 KyL 24; Peyton v. Olid 
Woolen Mills Co., 122 Ky. 361, 91 SW 
719, 28 Kyl, 1303; Illinois Cent. R. Co. 
v. Houchins, 121 Ky. 526, 89 SW 530, 
28 KyL 499, 1283 AmSR 205, 1 LRANS 
375; Powers v. Powers, 78 SW 152, 
25 KyL 1468; Gaines v. Frankfort 
Deposit Bank, 39 SW 438, 19 Kyl 
171; Collins v. Wilson, 39 SW 33, 18 
KyL 1049. 

La.—Upton. v. Adeline Sugar Fac- 
tory Co. 109" La. 670, 33) 4Saebe 
Trouilly’s Succ., 52 La. Ann. 276, 26 
S 851; State v; Picton, 51 La. Ann. 
624, 25 S 375. 

Me.—-Purinton vy. Purinton, 101 Me. 
250, 63 A 925, 115 AmSR 309, 8 Ann 
Cas 205; Call v. Pike, 68 Me. 217; 
Franklin Bank v. Cooper, 36 Me. 179; 
Ware v. Ware, 8 Me. 42. : 

Md.—Buck v. Brady, 110 Md. 568, 
73 A 277, 182 AmSR 459; Symons v. 
Allegany County, 105 Md. 254, 65 A 
1067; Gossage v. Philadelphia, etce., 
R. Co., 101 Md. 698, 61 A 692; Jarrell 
v. Felton, 86 Md. 691, 39 A 416; Kirk 
v. Garrett, 84 Md. 383, 35 A 1089; 
Kershner v. Kershner, 36 Md. 309; 
Beatty v. Davis, 9 Gill 211. 

Mass.—F lye v. Hall, 224 Mass. 528, 
113 NE 366; McKeever v. Ratcliffe, 
218 Mass. 17, 105 NE 552; Wachtel- 
Pickert Co. v. Leonard, 217 Mass. 
417, 105 NE 354; Palatine Ins. Co. v. 
Kehoe, 210 Mass. 426, 96 NE 1099; 
Sibley v. Nason, 196 Mass. 125, 81 
NE 887, 124 AmSR 520, 12 LRANS 
1173, 12 AnnCas 938; Cooley v. Col- 
lins, 186 Mass. 507, 71 NE 979; Saun- 
ders v. Dunn, 175 Mass. 164, 55 NE 
893; Rumrill v. Ash, 169 Mass. 341, 
47 NE 1017; Putnam v. Gunning, 162 
Mass. 552, 39 NE 347; Manilla v. 
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Houghton, 154 Mass. 465, 28 NE 784; 
Proctor v. Old Colony R. Co., 154 
Mass. 251, 28 NE 13; Patch v. Boston, 
146 Mass. 52, 14 NE 770; Hosmer v. 
Groat, 143 Mass. 16, 8 NE 431; Ab- 
bott v. Andrews, 130 Mass. 145; Green 
v. Gould, 3 Allen 465; Hubbell v. Bis- 
sell, 2 Allen 196; McIntyre v. Park, 
11 Gray 102, 71 AmD 690; Loomis v. 
Wadhams, 8 Gray 557; Smith v. Pal- 
mer, 6 Cush. 513; Dole v.. Young, 24 
Pick. 250; Vinal v. Burrill, 16 Pick. 
401. 
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Mich. 186, 165 NW 823; Durham v. 
Feeney, 195 Mich. 318, 162 NW 79; 
Freeman v. Shaw, 173 Mich. 262, 139 
NW 66; Cooper v. Harlow, 163 Mich. 
210, 128 NW 259; Sherrard v. Cudney, 
134 Mich. 200, 96 NW_15; Rhode v. 
Metropolitan L, Ins. Co., 129 Mich. 
112, 88 NW 400; Baxter v. Reynolds, 
112 Mich. 471, 70 NW 1039; Mead v. 
Randall, 111 Mich. 268, 69 NW 506; 
Ford v. Savage, 111 Mich. 1445) 69. 
NW 240; Reiser v. Portere, 106 Mich. 
102, 63 NW 1041; Evans v. Mont- 
gomery, 95 Mich. 497, 55 NW _ 362; 
Mears v. Cornwall, 73 Mich. 78, 40 
NW 931; Hogan v. Sherman, 5 Mich. 
60. 

Minn.—Ikenberry v. New York L. 
Ins. Co., 127 Minn. 215, 149 NW 292; 
Itasca Cedar, etc., Co. v. McKinley, 
124 Minn. 183, 144 NW 768, 1135; 
Dixon v. Union Ironworks, 90 Minn. 
492, 97 NW 375; Davis v. Hamilton, 
88 Minn. 64, 92 NW 51%; Towle v. 
Sherer, 70 Minn. 312, 73 NW_ 180; 
Couch v. Steele, 63 Minn. 504, 65 NW 
946; Baker v. Taylor, 54 Minn. 71, 
55 NW 8238; Lindhjen v. Mueller, 42 
Minn. 307, 44 NW 203; Potter v. Mel- 
len, 41 Minn. 487, 43 NW 375; Hos- 
ford v. Rowe, 41 Minn. £45, 42 NW 
1018. 

Miss.—McCloskey v. Hood Milling 
Co., 119 Miss. 92, 80 S 492; Myer, etc., 
Hardware Co. v. Spann. 35 S 1773 
Southern R. Co. v. McLelJan, 80 Miss. 
700, 32 S 283; Bunckley v. State, 77 
Miss. 540, 27 S 638. 

Mo.—Lareau v. Lareau, 208 SW 
241; Brinkerhoff v. Juden, 255 Mo. 
698, 164 SW 523; Brightwell v. Mc- 
Afee, 249 Mo. 562, 155 SW 820; South- 
ern Bank v. Nichols, 202 Mo. 309. 
100 SW 613; Taliaferro v. Evans, 160 
Mo. 380, 61 SW 185; Boggess v. Bog- 
gess, 127 Mo. 305, 29 SW _ 1018; 
Hoffmann v. Hoffmann, 126 Mo. 
486, 29 SW 6038; Meier v. Meier, 105 
Mo, 411,, 16. SW -223; Carver v. 
Huskey, 79 Mo. 509; Cafferatta v. 
Cafferatta, 23 Mo. 235; Luzzadder v. 
McCall, (A.) 198 SW 1144; Grey v. 
Independent Order of Foresters, (A.) 
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SW 1165; Clay v. Brown, 148 Mo. A. 
541, 128 SW 8038; Brookfie’d v. Drury 
College, 139 Mo. A. 339, 123 SW 86; 
Bhrhardt v. Stevenson, 128 Mo. A, 
476, 106 SW 1118; Houston v. Chicago 
ete., R. Co., 118’ Mo. A. 464, 94 SW 
560; Obuchon v. Boyd, 92, Mo. A. 412; 
Waddell v. Waddell, 87 Mo. A. 216; 
Jobe v. Weaver, 77 Mo. A. 665; F. O. 
Sawyer Paper Co. v. Mangan, 68 Mo. 
A. 1; Wiseman vy, St. Louis, ete., R. 
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Mont.—Hughes v. Rowan, 27 Mont, 
500, 71 P 764. 
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421, 112 NW 558; Ogden v. Sovereitn 
Camp, W. W., 78 Nebr. 806, 113 NW 
524, 78 Nebr. 804, 111 NW 797; Sey- 
fer v. Otoe County, 66 Nebr. 566, 92 
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Nebr. 352, 78 NW 618; Churchill v. 
White, 58 Nebr. 22, 78 NW 369, 76 
AmSR 64; Zobel v. Bauersachs, 55 
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339, 49 NW 360; Dunafon v. Barber, 3 
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prosecuting or defending the action in a represen- 
tative capacity..° The rule applies whether the 


admissions relate to the fact in issue or to a fact 


relevant to the issue,!? and regardless of the time 
when they were made,!* unless of course the time 
of the statement of itself renders it irrelevant to 


N. H.—Lemire v. Pilawski, 77 N. H. 
116, 88 A 702; Page v. Hazelton, 74 
N. H. 252, 66 A 1049; Pendexter v. 
Carleton, 16 N. H. 482; Tenney v. 
Evans, 14 N. H. 343, 40 AmD 194; 
Pike v. Wiggin, 8 N. H. 356. 

. J.—Lewis v. Bolte, 86 N. J. L. 
413, 92 A 588; De Hart v. Creveling, 
57 N. J. L. 642, 82 A 212; Black v. 
Lamb, 12 N. J. Eq. 108. 

N. Y.—Barrett v. New York Cent., 
etc., R. Co., 157 N. Y. 663, 52 NE 659; 
Holmes v. Roper, 141 N. Y. 64, 36 
INE 180; Potter v. Ogden, 136 N. Y. 
384, 33 NE 228; Williams v. Sargeant, 
46 N. Y. 481; Bronson v. Wiman, 8 
N. Y. 182; Posner v. Rosenberg, 182 
App. Div. 571, 169 NYS 890; Welti v. 
Cohen, 157 App. Div. 65, 141 NYS 670; 
New York L. Ins. Co. v. Manning, 156 
App. Div. 818, 142 NYS 1775 [aff 
156 App. Div. 818, 142 NYS 1132 (aff 
213, N.Y. mem, 157 NE 1082 
. Imem)]; Retter v. Olean St. R. Co., 140 

_App. Div. 667, 125 NYS 674; Consel- 
yea v. Van Dorn, 129 App. Div. 520, 
114 NYS 61; Gould v. John Hancock 
Mut. L. Ins. Co., 114 App. Div. 312, 
99 NYS 833; Phillips v. Lindley, 112 
App. Div. 283, 98 NYS 423, 18 NY 
AnnCas 308 [aff 188 N. Y. 606 mem, 
81 NE 1173 mem]; Maher v. Empire 

. Ins. -Co., 110 App. Div. 723, 96 
NYS 496; Maier v. Rebstock, 92 App. 
Div. 587, 87 NYS 85; Collins v. Mc- 
Guire, 76 App. Div. 443, 78 NYS 527; 
Matter of Woodward, 69 App. Div. 
286, 74 NYS 755; Card v. Moore, 68 
App. Div. 327, 74 NYS 18 [aff 173 
N. Y. 598 mem, 66 NE 1105 mem]; 
Martin v. Farrell, 66 App. Div. 177, 
72 NYS 934; Leary v. Corvin, 63 App. 
Div. 151, 71 NYS 335; Weissboum v. 
Solomon, 54 App. Div. 554, 66 NYS 
962; Cociancich v. Vazzoler, 48 App. 
Div. 462, 62 NYS 893; Cocheu v. 
Methodist Protestant Church, 32 App. 
Div. 239, 52 NYS 1019; Armour v. 
Gaffey, 30 App. Div. 121, 51 NYS 846 
{aff 165 N. Y. 680 mem, 59 NE 1118 
mem]; Eppens, etc., Co. v. Littlejohn, 
27 App. Div. 22, 50 NYS 251 [aff 164 
N. Y. 187, 56 NE 19, 52 LRA 811]; 
Reed v. McCord, 18 App. Div. 381, 46 
NYS 407 {aff 160 _N. Y.. 330, 54 NE 
737]; Hoffman v. Hoffman, 6 App. Div. 
84, 39 NYS 494; Laidlaw v. Sage, 2 
App. Div. 374, 37 NYS 770; Swan v. 
Morgan, 88 Hun 3878, 34 NYS 829; 
Terwilliger v. Industrial Ben. Assoc., 
83 Hun 320, 31 NYS 938; Clason v. 
Baldwin, 56 Hun 3826, 9 NYS 609; 
Mason v. Raplee, 66 Barb. 180; Mc- 
Andrews v. Santee, 57 Barb. 193, 7 
AbbPrNS 408; Bingham v. Hyland, 1 
Silv. Sup. 551, 6 NYS 75; Larrison v. 
Payne, 1 Silv. Sup. 232, 5 NYS 221; 
Matter of Hermann, 87 Misc. 476, 150 
NYS 118; Theophine v. Valchos, 53 
Misc. 612, 103 NYS 776; Egyptian 
Flag Cigarette Co. v. Comisky, 40 
Misc. 236, 81 NYS 673; In ~e Suess, 37 
Misc. 459, 75 NYS 938; Horowitz v. 
Pakas, 22 Misc. 520, 49 NYS 1008; 
Notara v. De Kamalaris, 22 Misc. 337, 
49 NYS 216; Wolf v. Di Lorenzo, 22 
Misc. 323, 49 NYS 191; Newcombe. v. 
Hyman, 16 Misc. 25, 37 NYS 649; 
Skelly v. New York El. R. Co., 7 Misc. 
88, 27 NYS 304 [aff 148 N. Y. 747 mem, 
43 NE 989 mem]; Beattie v. Meeker, 
149 NYS 453 [aff 164 App. Div. 964 
‘mem, 149 NYS 1070 mem]; Birnbaum 
v. Unger, 135 NYS 1; Dike v. Haight, 
108 NYS 1066; Titus v. Perry, 13 
NYSt 237; Marvin v. Richmond, 3 
Den. 58; Doyle v. St. James’ Church, 
7 Wend. 178; Betts v. Betts, 1 Johns. 
Che 197: 

N. C.—Ewell v. Ewell, 163 N. C. 
233, 79 SE 509, AnnCas1915B_ 373; 
Hill v. Bean, 150 N. C. 436, 64 SE 212; 
Scarboro v. Scarboro, 12% N. C. 234, 
29 SE 352; Tredwell v. Graham, 88 
: N.C. 208. 

N. D.—Lund v. Upham, 17 N. D. 

210, 116 NW 88; Purcell v. St. Paul 
F. & M. Ins. Co., 5 N. D. 100, 64 NW 
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Oh.—McAdams v. McAdams, 80 Oh. 
St. 232, 88 NE 542. 

Okl.—Lonsdale v. Schlegel, 171 P 


330; Aldred v. Ray, 54 Okl. 154, 153 
P.664 


Or.—Shepherd v. Inman-Poulsen 
Lumber Co., 86 Or. 652, 168 P 601; 
Dibert_v. Giebisch, 74 Or. 64, 144 P 
1184; Stocklen v. Barrett, 58 Or. 281, 
114 P 108; Good v. Smith, 44 Or. 578, 
76 P 354; Anderson v. Adams, 43 Or. 
621, 74 P 215, 

Pa.—Duroth Mfg. Co. v. Cauffiel, 
243 Pa. 24, 89 A 798; Pittsburgh v. 
Pittsburgh R. Co., 234 Pa. 223, 83 A 
273, AnnCas1918C 933; Kaufman v. 
Pittsburg, etc., R. Co., 210 Pa. 440, 60 

2; Lynch v. Troxell, 207 Pa. 162, 56 
A 413; Houston v. Western Washing- 
ton R. Co., 204 Pa. 321, 54 A 166; 
McCarty v. Seanlon, 187 Pa. 495, 41 
A 345; Davidson v. Young, 167 Pa. 
265, 31 A 557; Wilson v. Wilson, 137 
Pa. 269, 20 A 644; Shirley v. Shirley, 
59 Pa. 267; McGill v. Ash, 7 Pa. 397; 
Silvis v. Ely, 3 Watts & S. 420; Yohe 
v. Barnet, 3 Watts & S. 81; Ravens- 
wood Bank v. Reneker, 18 Pa. Super. 
192; Humberston v. Detwiler, 7 Pa. 
Super. 587. 

R. Ii—Fay v. Feeley, 18 R. E. 715, 
Wns 


342. 
. C.—Holliday v. Pegram, 101 S. 
C. 378, 85 SE 908; McGahan v. Craw- 
ford, 47 S. C. 566, 25 SE 123; Hodges 
v. Tarrant, 31 S. C. 608, 9 SE 1038; 
Durant v. Ashmore, 31S. C. L. 184. 

S. ‘D.—Bliss v. Waterbury, 33 S. D. 
214, 145 NW 435; Union City Com- 
mercial Bank v. Jackson, 9 S. D. 605, 
70 NW 846. 

Tenn.—Gardner v. Gardner, 104 
Tenn, 410, 58 SW 342, 78 AmSR 924; 
Pillow v. Thomas, 1 Baxt. 120; Helm 
v. Steele, 3 Humphr. 472; Lee v. 
Johnson, (Ch.) 53 SW 1838. 

Tex.—Heidenheimer v. Johnson, 76 
Tex. 200, 13 SW 46; Clapp v. Engle- 
dow, 72 Tex. 252, 10 SW 462; Wells 
v. Fairbank, 5 Tex. 582; Hardy v. De 
Leon, 5 Tex. 211; King-Collie Co. v. 
Wichita Falls Warehouse Co., (Civ. 
A.) 205 SW 748; Mendiola v. Gon- 
zales, (Civ. A.) 185 SW 389; Scott v. 
Townsend, (Civ. A.) 159 SW 342; 
Whitten v. Whitten, (Civ. A.) 157 
SW 277; Philadelphia Underwriters’ 
Agency, etc. v. Brown, (Civ. A.) 151 
SW 899; Bender v. Brooks, 61 Tex. 
Civ. A. 464, 130 SW 653; Freeman v. 
Wm. M. Rice Inst., 60 Tex. Civ. A. 
191, 128 SW 629; Texarkana Gas, 
ete., Co. v. Lanier, 59 Tex. Civ. <A. 
198, 126 SW 67; Sterling v. De Laune, 
47 Tex. Civ. A. 470, 105 SW_ 1169; 
Mabry v. Citizens’ Lumber Co., 47 
Tex. Civ. A. 443, 105 SW 1156; Grand 
Lodge C. K. P. v. Mackey, (Civ. A.) 
104 SW 907; Morgan v. Tims, 44 Tex. 
Civ. A. 308, 97 SW 832; Western 
Union Tel. Co. v. Stubbs, 43 Tex. 
Civ. A. 132, 94 SW 1088; McKay v. 
Elder, (Civ. A.) 92 SW 268; Missouri, 
etc., R. Co. v. Russell, 40 Tex. Civ. 
A. 114, 88 SW 379; *Aatthews v. Epp- 
stein, 35 Tex. Civ. A. 515, 80-SW 882; 
Pecos, etce., R. Co. v. Lovelady, 35 
Tex. Civ. A. 659,,80 SW 867; Con- 
sumers’ Cotton Oil Co. v. Jonte, 36 
Tex. Civ. A. 18, 80 SW 847; Crawford 
v. Abbey, (Civ. A.) 79 SW 346; Smith 
v. International, etc., R. Co., 34 Tex. 
Civ. A. 209, 78 SW 556; Joy v. Liver- 
pool, ete. Ins. Co., 82 Tex. Civ. A. 
433, 74 SW 822; Over v. Missouri, etc., 
R. Co., (Civ. A.) 73 SW 535; Lord v. 
New York L. Ins. Co., 27 Tex. Civ. A. 
139, 65 SW 699 [aff 95 Tex. 216, 66 
SW 290, 93 AmSR 827, 56 LRA 596]; 
Roach v. Burgess, (Civ. A.) 62 SW 
803; Green v. Gresham, 21 Tex. Civ. 
A. 601, 53 SW 382; Fant v. Andrews, 
(Civ. A.) 46 SW 909; Shelburn v. Mc- 
Crocklin, (Civ. A.) 42 SW 329; Harvey 
v. Harvey, (Civ. A.) 40 SW 185; Simp- 
son v. Edens, 14 Tex. Civ. A. 235, 38 
SW 474; American F. Ins. Co. v. 
Stuart, (Civ. A.) 38 SW 395; Texas 
Gent... Corey. Hisher, 15,,Tex., Civ, 
A. 63, 38 SW 392; St. Louis South- 
western R. Co. v. Bishop, 14 Tex. Civ. 
A. 504, 37 SW 764; Barbee v. Spivey, 
(Civ. A.) 32 SW 345; Smitheal v. 
Smith, 10 Tex. Civ. A. 446, 31 SW 422; 


, 142, 


iM. W., 
| Bell v. Gund, 110 Wis. 


Branch v. Makeig, 9 Tex. Civ. A. 399, 
28 SW 1050; Tuggle v. Hughes, (Civ. 
A.) 28 SW 61;. Rodriguez v. Espinosa, 
(Civ. A.) 25 SW 669; Ellis v. Stone, 
4 Tex. Civ. A. 157, 23 SW 405; Galves- 


} ton, etc., R. Co. v. Hertzig, 3 Tex. Civ. 


A. 296, 22 SW tors. 

Utah.—Bolitho v. East, 45 UWtah 
181, 148 P 584; Boyle v. Ogden City, 
24 Utah 443, 68 P 153. 

Vt.—Newton v. American Car 
Sprinkler Co., 88 Vt. 487, 92 A 831; 
Goodwin vy. Holmes, 87 Vt. 477, 89 
A 742; Mower v.. McCactky, 79 Vt. 
64 A 578, 118 AmSR 942, 7 
LRANS. 418; Phelps v. Root, 78 Vt. 
493, 63 A 941; Knapp v. Wing, 72 Vt. 
334, 47 A 1075; Dover v. Winchester, 
70 Vt. 418, 41 A 445; Burnham v. 


Courser,. 69 Vt. 183, 37 A 288; Hub- 


bard v. Moore; 67 Vt. 532, 32 A 465; 
Orr v. Clark, 62 Vt. 136, 19 A 929; 


| Bennett v. Camp, 54 Vt. 36; Goodnow 
iv. Parsons, 
| Hallock, 30 Vt. 2383; Sargeant v. Sar- 


36 Vt. 46; MeCann v. 


geant, 18 Vt. 371; Hill v. Powers, 16 
Vt. 516. 
Va.—Henderson v..Com., 98 Va. 794, 


134 SE 881. 


Wash.—Simons v. Cissna, 6¢ Wash, 


F141, 110 P 1011. 


W. Va.—Beamer v. Clayton, 96 SE 


1969; Peters v. Nolan Coal Co., 61 W. 


Va. 392, 56 SE 735, 9 LRANS 989; 


|Crothers v. Crothers,. 40° W. Va. 169, 


20 SE 927. 
Wis.—McGinty v. Brotherhood of 
Railway Trainmen, 166 Wis. 83, 164 


Bis 249; Phillips v. Eggert, 133 Wis. 


113 NW 686, 126 AmSR 963; 
Scheer v. Ulrich, 133 Wis. 311, 113 
NW 661; Voelkel v. Supreme Tent K. 
116. Wis. 202, 92 NW _ 1104; 
271, 85 N 

1031; Northern Electrical Mfg. Co. v. 


J. C. Wagner Co., 108 Wis. 584, 834 NW 
1894; State v. McDonald, 108 Wis. 8, 


84 NW 171, 81 AmSR 878; MeGowan 
v. Supreme Court I. O. F., 104 Wis. 
173, 80 NW 603; Klatt v. N. C. Foster 
Lumber Co., 92 Wis. 622, 66 NW 791; 
Hunter v. Gibbs, 79 Wis. 70, 48 NW 
EE Johnston v. Hamburger, 13 Wis. 


Eng.—Spargo v. Brown, 9 B. & C. 
935, 17 ECL 412, 109 Reprint 348; 
Bauerman v. Radenius, 7 T. R. 663, 
101 Reprint 1186. 
cee Tein gd v. Muggah, 36 Can. 


S.C: 612. 
aoe B.—Lloyd v. Adams, 37 N. B. 

“When a2 party to a civil action has 
made an admission of fact material 
to the issue, it is admissible against 
him.” Peterson v. Pittsburg Silver 
Peak Gold Min. Co., 37 Ivev. 117, 136, 
140 P 519, 526. 

“Any statements which may have 
been made’ by a party to a _ suit 
against his interest, touching ma- 
terial facts, are competent as original 
testimony.” Black v. Epstein, 221 
Mo. 286, 308, 120 SW 754. 

{a] False arrangement of parties. 
—A party cannot make his declara- 
tions competent in his own favor by 
the “bungling device” of placing him- 
self on the side of the record to which 
he is in fact opposed. Enloe v. Sher- 
rill, 28 N. C. 212. 

[b] Where the admission is ju-. 
dicial it is not necessary that it 
should have been ade with the 
Knowledge and conseht of the at- 
torney or declarant. Pence v. 
peeneys Sela. eC Ha Sbr) pele, ee ea 
41: 


16. Phillips v. Middlesex County, 
127 Mass. 262. 

17. Ala.—Moore v. Crosthwait, 135 
Ala. ‘272, 33.S 28. 

Ky.—Rahm vy. Bunger, 90 SW 257, 
28 KyL 806. 

N. J.—McBlain v. Edgar, 65 N. J. 
L. 634, 48 A 600. 

S. C.—wWilson v. Gordon, 73 S. C. 
155, 53 SH 79. 

19 Wash. 


Wash.—Hart v. Pratt, 
560,,53 P 711. 
18. Cal—Gulzoni v. Tyler, 64 Cal. 
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the issue on which it is offered.19 


not conditioned upon showing that the conduct of , 
the party offering the statement was affected by it,?° 
or his ability to fix the time and place when it was 
made,24 provided the statement is satisfactorily 
Neither is it necessary that 
the admissions should be entirely consistent with 
the other evidence introduced by the party by whom 
It is not material whether the 
issue is at law or in equity,?* or whether it was made 
by the pleadings or was specially framed ;”> but it 
has been said that in actions in rem, or to establish 
a status, where parties are of less importance than 
in eases of mere personal concern, admissions are 


traced to the party.?? 


they are shown.” 


334, 30 P 981; Lorenzana v. Camarillo, 
45 Cal. 125. 

Colo.—Colman v. Boston Land, etc., 
Cox. 20, Colosit, 86 BB: CIV Buddee v. 
Spangler, 12 Colo. 216, 20 P 760; 
Grand Lodge A. O. U. W. Vv. Taylor, 
24 Colo. A. 106, 181 P 783. 

Conn.—Crowley v. Pendleton, 46 
Conn. 62. 

Ga.—Cloud v. Dupree, 28 Ga. 170. 

Ill.—Stump v. Dudley, 285 Ill. 46, 
120 NE 481; Clark v. Smith, 87 Ill. A. 
ba Gottschalk yv..Jarmuth, 69 Ill. A. 

Ind.—Hall v. Bishop, 78 Ind. 370; 
Scranton v. Stewart, 52 Ind. 68. 

Iowa.—Rounds v. Alee, 116 Towa 
845, 89 NW 1098; Barlett v. Falk, 110 
Towa 346, 81 NW 602; Werner v. Flies, 
91 Iowa 146, 59 NW ig; Perigo v. Chi- 
oe” etc., R. Co., 55 Iowa 326, 7 NW 

Kan.—White v. White, 76 Kan. 82, 
90 P 1087; Walker v. Brantner, 59 
Kan 117, 52 P 80, 68 AmSR 344. 

Ky. —Cincinnati, etcy R. COs V--Cook, 
113 cKy. 161, 67 Sw 383, 23 Kyb 24103 
Turner v. Patterson, 5 Dana 292, 
Oe Se een v. Stubbs, 36 La. Ann, 


Mass.—Dole v. Young, 24 Pick. 
250; Lambert v. Craig, 12 Pick. 199; 
Strong v. Wheeler, 5 -Pick. 410. - 

Mich.—Johnston v. Cornelius, 200 
heme 209, 166 NW 9838, LRA1918D 


Mo. —Scovill v. Glasner, 79 Mo. 449; 
Atkinson v. American School of Oste- 
opathy, 199 Mo. A. 251, 202 SW 452; 
Beyer v. Schlenker, 150 Mo. A, 671, 
131 SW 465 

Nev,—Peterson v. Pittsburg Silver 
Peak Gold Min. Co., 37 Nev. 117, 140 
P 519; Rollins v. Strout, 6 Nev. 150. 

N. Y.—Passavant v. Cantor, 17 
NYS 37. 

Pa.—Morris v. Vanderen, 1 Dall, 
64, 1 L. ed. 38. 

Tex.—Sterling v. De Laune, 47 Tex. 
Civ. A. 470, 105 SW 1169; Joy v. Liver- 
pool, ete, Ins... Co.,, 32) (Mex. (Civ. | As 
433, 74 SW 822. 

Vt.—Campbell v. Day, 16 Vt. 558. 


W. Va.—Forney v. Ferrell, 4 W. 
Va. 729. 

Can.—Carstens v. Muggah, 36 Can. 
S. Chigl2. 

19. Casad v. Ripley, 145 Iowa 544, 
124 NW 196 (declarations of a legatee 
prior to the making of a will are in- 
oe ae on an issue as to its vali- 

ity). : 

20. Mason vy. Lothrop, 7 Gray 
(Mass.) 354. 

21. Teller v. Ferguson, 24 Colo. 
432, 51 P 429. 

22. Laidlaw v. Sage, 2 App. Div. 
374, 37 NYS 770. 

[a] There must be some evidence 
of the identity of the person making 
the admissions with the party in ques- 
tion, in order to render them admis- 
sible. Illinois Cent. R. Co. v: Swish- 
er, 61 Ill. A. 611; J. Obermann Brew- 
ing Co. v. Adams, 30m DIE, Ae 540. 
Arthur v. Arthur, 38 Kan. 691, 17 Pp 
187; Mason Fruit-Jar Gousvs ‘Paine, 
166 Pa. 352, 31 A 98; Swing v. Walker, 
27 Pa. Super. 366; Morgan v. Butler, 
23 Tex. Civ. A. 470, 56 SW 689; Rey- 
nolds.v. Staines, Clee Ke 745, 61 
ECL ‘745. 
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aes Williams v. Sargeant, 46 N. Y. 


24. Smith v. Burnham, 22 F. Cas. 
No. 13,018, 2 Sumn. 612; Brandon v. 
Cabiness, 10 Ala. 155. 

25. McRainy v. Clark, 4 N. C. 698. 
rive Harvey v. Young, 4 Que. Super. 
27. Ga.—Rich v. Fidetitys ete., Co., 

126 Ga. 466, 55 SE 336. 

Ul.—Driskell v. Blinta 231 iA: 
Mons Fi eekion Coal Co. v. Adack, 94 
Till. 


‘Maus. pa os A v. Boston saetient 
Co., 177-Mass. 15, 58 NE 183. 

Miss.—Blackwell v. Davis, * Miss. 
812. 

Mo.—Neff v. Cameron, 213 Mo. 350, 
111 SW 1139, 127 AmSR 606, 18 LRA 
NS 320. . 

N. Y.—Steinman v. Henry Morgen- 
thau Co., 154 NYS 216; Zacharion v. 
Spiropolous, 145 NYS 923. 

ve C.—Wise v. Wheeler, 28 N. C. 
196. 


Wash.—National City Bank v. Shel- 
pon HBlectric Co., 96 Wash. 74, 164 P 


W. Va.—Sayre v. Woodyard, 66 W. 
Va. 288, 66 SE 320, 28 LRANS 388. 

[a]. Duly served with process.— 
Blackwell v. Davis, 3 Miss. 812; Gris- 
wold v. Burroughs, 60 Hun 558, 15 
aoe 314; Peck v. Yorks, 47 Barb. (N. 
x 

28. iO. S.—Dexter v. Arnold, 7 F. 
Cas. No. 3,859, 2 Sumn. 2. 

Ala.—Brown  v. Fowler, 133 Ala. 
310, 82 S 584; Palmer v. Severance, 
9 Ala. 751. 

Conn.—Foote v. Brown, 81 Conn. 
218, 70 A 699; Townsend Sav. Bank 
v. Todd, 47 Conn. 190; Bostwick v. 
Lewis, 1 Day 33. 

Ga.—Southern L. Ins. Co. v. Wil- 
kinson, 53 Ga. 635; Harvey v. Ander- 
son, 12 Ga. 69. 

naar ce nneie v. Armstrong, 17 
Ida. 246, 105 P 216. 

Tll.—Hale v. Hale, 169 Ill. A. 272. 

Ind.—Ramseyer v. Dennis, 119 NE 
716; Smith v. Meiser, 11 Ind. A. 468, 
38 NE 1092; Roberts v. Kendall, 3 
Ind. A. 339, 29 NE 487. 

Iowa.—Coldren Land Co. v. Royal, 
140 Iowa 381, 118 NW 426; Nichols- 
Shepard Co. v. Ringler, 135 Iowa 181, 
112 NW 548; Connors v. Chingren, 111 
Iowa 384, 82 NW 934. 

Kan.—Boynton v. Hardin, 9 Kan. A. 
166, 58 P 1007. 

Ky.—Wall v. Dimmitt, 114 Ky. 923, 
72 SW 300, 24 KyL 1749; Gibson v. 
Sutton, 70 SW 188, 24 KyL 868; .Mil- 
ton v. Hunter, 13 Bush. 1638. 

La.—Priestly v. Chapman, 130 La. 
480, 58 S 156. 

Mass.—Rosseau v. Deschenes, 203 
Mass. 261, 89 NE 3891; Williams v. 
Taunton, 125 Mass. 34; Hubbell v. 
Bissell, 2 Allen 196; Atkins v. San- 
ger, 1 Pick 192. 

Mich.—Carpenter v. Carpenter, 126 
Mich. 217, 85 NW 576. 

Mo.—Eaton v. Cates, 175 SW 950; 
Heynbrock v. Hormann, 256 Mo. a1, 
164 SW 547; Atkinson v. American 
School of Osteopathy, 199 Mo. A. 251, 
202 SW 452; Beyer v. Schlenker, 150 
Mo. A. 671, "131 Sw 465. 

N. H.—Mathewson v. Eureka Pow- 
der Works, 44 N. H. 289. 


received with greater restrictions.?® 
sions are offered as those of a party, the declarant 
must be a party to the record at the time of the 


[$§ 400-401 


Where admis- 


Coparties— (1) Admissibility 


-against Declarant. As a general rule admissions of 
one of two or more coparties are competent against 
the declarant,2® although he may have been de- 
faulted ;?9 and they. are not to be excluded merely 
because in terms they also affect a coparty.°° Where, 
however, the interests of coparties are all dependent 
upon the existence of a particular fact, the admis- 
sion of one of them regarding such fact cannot be 
received,*! because it could have no effect as to him- 


N. Y.—Petrie v. Williams, 68 Hun 
589, 23 NYS 237; Lormore v. Camp- 
bell, 60 Barb. 62; Treadwell v. Steb- 
bins, 19% ING Ye Super. 538; Matter of 
Hermann, 87. Mise. 476, 150 NYS 118; 
Pringle v. Chambers, 1 AbbPr 58. 

N. C.—Peebles v. Peebles, 63 N. C. 
656; McRainy v. Clark, 4 N. C. 698. 

Pa.— Blackstock v. Rong,’ 19 Paz 
840; Spencer v. Campbell, 9 Watts & 
Ss. 32; Schall v. Miller, 5 “Vhart. 156. 

S. C.—La Fitte v. McNeel Marble 


Co., 88 S.C. 378, 70 SH 1013. 
Tenn. —Wells_v. Stratton, 1 Tenn. 
Ch. 328. 


Tex.—Bruce v. Laing, (Civ A.) 64 
SW 1019; Shelburn v. McCrocklin, 
(Civ. A.) 42 SW 329; St. Louis, South- 
western R. Co. v. Bishop, 14 Tex. Civ. 
A. 504, 37 SW 764. 

Vt.— Williams v. Norton, 81 Vt. 1, 
69 A 146. 

Wis.—Johnston vy. Hamburger, 13 
Wis. 175. { 

29. Bostwick v. Lewis, 1 Day 
(Conn.) 33; Ensminger v. Marvin, 5 
Blackf. (Ina. ) 210. 

30. Ala.—Lewis v. Lee County, 66 
eee 480; Palmer vy. Severance, 9 Ala. 


Ill.— Rogers v. Suttle, 19 Tll. A. 163. 

Ind.—Gifford v. Gifford, 58 Ind. A. 
665, 107 NE. 308; Smith’ v. Meiser, 
11 Ind. A. 468, 38 NE 1092. 

Iowa.—Hunter v. Porter, 133 Iowa 
391, 109 NW 283; Chaslavka v. Mecha- 
lek, 124 Iowa 69, 99 NW 154; Connors 
v. ‘Chingren, 111 Towa 427,° 82 NW 
934; Allen v. Barrett, 100 ‘Towa 16,' 
39 NW 272. 

Ky.—Illinois Cent. R. 
chins, 121 Ky. 526, 89 SW .530, 28 
KyL 499, 123 AmSR 205, 1 LRANS 
SH Cincinnati, ete., R. Co. v. Cook, 
113 Ky. 161, 67 SW 383. 

Mass.—Produce Exch. Trust Co. v.. 
Bieberbach, 176 Mass. 577, 58 NE 
162; Broderick  v. Higginson, 169. 
Mass. 482, 48 NE 269, 61 AmSR 296; 
Williains v. Taunton, "125 Mass. 34. ‘ 

Mich.—Carpenter v. Carpenter, 126 
Mich. 217, 85 NW 576. 

Mo. —Union Sav. Assoc. v.. Ed- 
oe 47 Mo. 445; Bruce v. Bombeck, 

9 Mo. A. 231; Carthage Sere etc., 
Go. Vie Bauman, 55 Mo. A. 20 

Nebr.—Cleland  v. Midovson, 66 
Nebr. 252, 92° NW 306, 96 NW. 212, 
98 NW 1075, 5 LRANS 136. 

N. C.—State v. Williams, 129 N. C. 
581, 40 SE 84. 

Or.—Bingham v. Lipman, 40 Or. 
363, oe P 98 

6&8 Ss. 


S C.—State v. Adams, 
421, 47 SE 676. 

Tex.—La Master v. Dickson, 17 
Tex. Civ. A. 473, 48 SW 911; Shelburn 
v. McCrocklin, (Civ. A.)'}42 SW 329; 
St. Louis Southwestern R. Co. v. 
eng 14 Tex. Civ. A. 504, 37 SW 


Wis.—Collins v. State, 115 Wis. 
596, 92 NW 266. 

[a] As a matter of practice if a 
party desires that the jury showid 
not consider the declarations of a 
coparty as affecting himself, it is his 


Co. v. Hou- 


duty to ask for a “ruling to that ef- - 


fect. Polly v. McCall, 37 Ala. 20; 
Kalkner v. Leith, 15 Ala. gr Williams 
v. Taunton, 125 Mass. 34. 

31. U. §—Goodno v. Hotchkiss, 
2387 Fed. 686. - 


H 


For later cases, developments and changes in the law See cumulative Annotations, same title, page and note mUMnber. 
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§§ 401-402] 


self without affecting the others.°? 


The entry of a discontinuance as to a particular 
party renders his admissions incompetent.®% 
(2) Admissibility against Coparty— 


[§ 402] 


Cal.—In_ re Dolbeer, 149 Cal. 227, 
86 P 695, 9 AnnCas 795. 

Conn.—Carpenter’s App., 74 Conn. 
431, 51 A 126; Livingston’s App., 63 
Conn. 68, 26 A 470; Dales App., 57 
Conn. 127, 17 A 757. 

Ill.—Campbell v. Campbell, 138 Ill. 
612, 28 NE 1080. 

67 Ind. 


Ind.—Hayes v. 
359. 

fowa.—James v. Fairall, 154 Iowa 
253, 184 NW _ 608, 38 LRANS 731; 
Casad v. Ripley, 145 Iowa 544, 124 
NW 196; Vannest v. Murphy, 135 
Iowa 123, 112 NW 2386; Hertrich v. 
Hertrich, 114 Iowa 632, 87 NW 689, 
89 AmSR 389; Dye v. Young, 55 Iowa 
433, 7 NW 678; Matter of Ames, 51 
Towa 596, 2 NW 408. 


Burkam, 


Ky.—Schweikert v. Richards, 144 
Ky. 304, 187 SW 1074. 
Mass.—Britton Vv. Worcester 


County, 123 Mass. 309. 

Mich.—In re Shanahan, 176 Mich. 
137, 142 NW 573; O’Connor v. Madi- 
son, 98 Mich. 183, 57 NW 105: 


Miss.—Prewett v. Coopwood, 30 
Miss. 369. 
Mo.—Seibert v. Hatcher, 205 Mo. 


83, 102 SW 962; Wood v. Carpenter, 
166 Mo. 465, 66 SW 172. 

Mont.—Murphy v. Nett, 47 Mont. 
38, 130 P 451. 

N. Y.—Whaples v. Fahys, 109 App. 
Div. 594, 96 NYS 323. 

N. C.—Medlin v. County Bd. of 
Education, 167 N. C. 239, 83 SE 483, 
AnnCas1916E 300. 

Oh.—Thompson vy. Thompson, 13 
Oh. St. 356. 

Pa.—Boyd v. Eby, 8 Watts 66; Diet- 
rich v. Dietrich, 4 Watts 167 note. 

S. C.—Windham v. Howell, 78 S. C. 
187, 59 SE 852. 

[a] In cases involving wills (1) 
admissions of one beneficiary or heir 
are not competent where there are 
other parties whose interests are the 
same as his. In re Purcell, 164 Cal. 
300, 128 P 932; In re Snowball, 157 
Cal. 301, 107 P 598; In re Dolbeer, 153 

. Cal. 652, 96 P 266, 15 AnnCas 207; 

In re Dolbeer, 149 Cal. 227, 86 P 695, 
9 AnnCas 795; Carpenter’s App., 74 
“Conn. 431, 51 A 126; Campbell v. 
Campbell, 138 Ill. 612, 28 NE 1080; 
Hayes v. Burkam, 67 Ind. 359; Van- 
nest v. Murphy, 135 \Iowa 1238, 112 
NW 236; Fothergill v. Fothergill, 129 
Iowa 93, 105 NW 377; Hertrich v. 
Hertrich, 114 Iowa 643, 87 NW 689, 
89 AmSR 389; Dye v. Young, 55 Iowa 
433, 7 NW 678; McConnell v. Wildes, 
153 Mass. 487, 26 NE 1114; Shailer v. 
Bumstead, 99 Mass. 112; O’Connor v. 
Madison, 98 Mich. 1838, 57 NW 105; 
Prewett v. Coopwood, 30 Miss. 369; 
Seibert v. Hatcher, 205 Mo. 83, 102 
SW 962; Wood v. Carpenter, 166 Mo. 
465, 66 SW 172; Schierbaum  v. 
Schemme, 157 Mo. 1, 57 SW 526, 80 
AmSR 604; Murphy v. Nett, 47 Mont. 
38, 130 P 451; In re Myer, 184 N. Y. 
54, 76 NE 920, 6 AnnCas 26: Thomp- 
son v. Thompson, 13 Oh. St... 356; 
Boyd v. Eby, 8 Watts (Pa.) 66; Diet- 
rich v. Dietrich, 4 Watts (Pa.) 167 
note. (2) But admissions of the sole 
substantial beneficiary under the will 
may be received, although other per- 
sons were given nominal bequests of 
one dollar each. Murphy v. Nett, 47 
Mont. 38, 130 P 451. To same effect 
Lundy v. Lundy, 118 Iowa 445, 92 
NW 39. 


32. Windham v. Howell, 78 S. C. 
187, 59 SH 852. 

97, eaneley v. Brockway, 27 Ill. 
aA. 410. 

34. U. S.—Goodno v. Hotchkiss, 
237 Fed. 686; Merchants’ Life Assoc. 
v. Yoakum, 98 Fed. 251, 39 CCA 56; 
Hyman v. Wheeler, 29 Fed. 347; 
puckingham v. Burgess, 4 F. Cas. No. 
2,089, 3 McLean 549; Dexter v. 
Arnold, 7 F. Cas. No. 3,859, 2 Sumn. 
152; Lambert v. Smith, 14 F. Cas. 
ING} 8,028) I Cranch--C-C.- 365 

Ala.—Ferlesie v. Cook, 78 S 915; 


EVIDENCE 


(a) In General. 
coparties is several, the admissions of one are not 
competent against the others.** 
respect is the same in equity and at law,*° and 


Birmingham v. McKinnon, 75 S 487; 
Stephens v. Barnwell, 154 Ala. 124, 
45 S 233; Brown v. Fowler, 133 Ala. 
310, 32 S 584; Mahone v. Williams, 39 
Za 202; Harrison v. Mock, 16: Ala. 
616. , 


Ark.—Blakeney v. Ferguson, 14 
Ark. 640. 
Cal.—In re De Laveaga, 165 Cal. 


607, 183°P 307; In re Lavinburg, 161 
Cal. 536, 119 P 915; Dean v. Ross, 105 
Cal, (22g ook. Olas 

Colo.—Chappell v. John, 45 Colo. 
45, 99 P 44, 182 AmSR 134, 16 Ann 
Cas 854, 

Conn.—Carpenter’s App., 74 Conn. 
431, 51 A 126; Smith v.. Vincent, 15 
Conn. 1, 88 AmD 52; Lockwood v. 
Smith, 5 Day 309. 

BD C—Chrk, v.10 Harmer,, 9: App..4. 

Ga.—Kiser v. Dannenburg, 88 Ga. 
541, 15 SE 17; Boswell v. Blackman, 
12 Ga. 591; Graham v. Walsh, 14 Ga. 
A. 287, 80 SE 693. 

Ill.— Dowie v. Driscoll, 203 Ill. 480, 
68 NE 56; Snydacker v. Brosse, 51 
111,357, 99 AmD 551; Marshall v. 
Adams, 11 ‘Ill. 37. 

Ind.—Roller v. Kling, 150 Ind. 159, 
49 NE 948; Garr v. Shaffer, 139 Ind. 
191, 38 NE 811; Hayes_v. Burkam, 67 
Ind. 359; Pierce v. Goldsberry, 35 
Ind. 317; Wonderly v. Booth, 19 Ind. 
169; Hackleman v. Moat, 4 Blackf. 
164. 

Iowa.—James v. Fairall, 168 Iowa 
427, 148 NW 1029; Coldren Land Co. 
v. Royal, 140 Iowa 381, 118 NW. 426; 
McCormick Harvesting Mach. Co. v. 
Perkins, 135 Iowa 64, 110° NW 15; 
Hertrich v. Hertrich, 114 Iowa 643, 
87 NW 689, 89 AmSR 389. 

Ky.—Louisville Gas Co. v. Ken- 
tucky Heating Co., 142 Ky. 258, 134 
SW 205; Shields v. Lewis, 70 SW 51, 
24 KyL 822; Turner yv. Mitchell, 61 
SW 468, 22 KyL 1784; Long v. Kerri- 
gan, 16 SW 708, 17 SW_ 441, 13 KyL 
433; Sodusky v. McGee, 7 J. J. Marsh. 
266; State Bank v. McWilliams, 2 J. 
J. Marsh. 256; Thomas v. Thomas, 2 
J. J. Marsh. 60. 

La.—Weber v. Coussy, 12 La. Ann. 
534: Daniel v. Vasquez, 9 La. A. (Or- 

ns) 300. 
eh anit ee v. Swanton, 39 Me. 400; 
Melellan v. Cox, 36 Me. 95, 58 AmD 
736. 

Md.—Hensel v. Johnson, 94 Md. 
729, 51 A 575; Hakle v. Clarke, 30 Md. 
322. 

EO hI hye Saye 
Mass. 89, 113 ; Oss 
Deschenes, 203 Mass. 261, 89 NE 391; 
Britton v. Worcester County, 123 
Mass. 309; Hodges v. Hodges, 2 Cush. 
455; Hathaway v. Haskell, 9. Pick. 
42: Baker v. Briggs, 8 Pick. 122, 19 
AmD 311. i 

Mich.—O’Conner Madison, 98 
Mich. 183, 57 NW 105; Osborne v. 
Bell, 62 Mich. 214, 28 NW 841; Thomp- 
son v. Richards, it Eg 172; Daw- 
son v. Hall, 2 Mich. . 2 

Minn.—Redding v. Wright, 49 Minn. 
322, 51 NW 1056. 

Miss.—Prewett v. Coopwood, 30 
Miss. 369. 

Mo.—Eaton v. Gates, 175 SW 950; 
King v. Gilsoen, 191 Mo. 307, 90 SW 
367; Wood v. Carpenter, 166 Mo. 465, 
66 SW 172; Coxe v. Whitney, 9 Mo. 
531; Mitchener v. Frazer, 168 Mo. A. 
265, 153 SW 488. 

N. H.—Burnham v. Sweatt, 16 N. 
H. 418. : 

N, J.—Disborough v. Bidleman, 20 
Noe eae late (2denINe de Ea 60C 1; 
Baxter v. Carroll, (Ch.) 41 <A 407. 

N. Y.—Whaples v. Fahys, 109 App. 
Div. 594, 96 NYS 328; Finelite v. Son- 
berg, 75 App. Div. 455, 78 NYS 338, 
12 NyYAnnCas 1; Matter of Van 
Dawalker, 63 App. Div. 550, 71 NYS 
705; Randrup v. Schroeder, 21 Misc. 
52, 46 NYS 943; In re Benjamin, 136 
NYS 1070; Highland Bank v. Wyn- 
koop, Lalor 243; Warner v.; Price, 3 
Wend. 397; Dan v. Brown, 4 Cow. 


Vv: 


[22C.J.] 349 
Where the interest or liability of 


The rule in this 


483, 15 AmD 395; Osgood, v._Man- 
hattan Co., 3 Cow. 612, 15 AmD 304; 
Stoddard v. Holmes, 1 Cow. 245; 
Brush v. Holland, 3 Bradf. Surr. 240. 

N. C.—McDonald v. McLendon, 173 
N.C. 172, 91 SE 1017, AnnCas1918A 
1063; Newbern Banking, etc., Co. v. 
D537 NasiGin 62,468 1 SH 915s 


LST SNe 
C. 287, 42 SE 800; Peebles v. Peebles, 
63 N. C. 656 

pa Bredin eve, Bredin, i bao 
Dickinson College v. Church, 1 Watts 
& S. 462; Slaymaker v. Gundacker, 
10 Serge. & R. 75; Shannon v. Castner, 
Z1 Pa. Super. 294; Sunday v. Dietrich, 
16 Pa. Super. 640. 

Ss. C.—Martin v.° Adams, 29 S. C. 
597, 6 SE 869. 

S. D—wWolfgram vy. Dill, 37 S. D. 
282, 157 NW 1059. 

Tenn.—Wells v. Stratton, 1 Tenn. 
Ch. 328. 

Tex.—Thurman vv. Blankenship, 
etc., Co., 79 Tex. 171, 15 SW. 387; Birk- 
man v. Fahrenthold, 52 Tex. Civ. A. 
335, 114 SW 428; Dennis v. Neal, (Civ. 
A.) 71 SW 387; St. Louis Southwest- 
ern R. Cougs Bishop, 14, Dexs iCivess 
504, 37. SW 764. 

Vt.—Williams v. Norton, 81 Vt 1, 
69 A 146. 

Va.—Wytheville Crystal Ice, etc., 
Co. Av, Prick (Col. 965 Var 1 aiee Um Sny 
491; Street v. Street, 11 Leigh (38 
Va.) 498. 

Wash.—Herzog v. Palatine Ins. Co., 
36 Wash. 611, 79 P 287. 

W. Va.—Hudkins vy. Crim, 64 W. 
Va. 225, 61 SE 166; Forney v. Fer- 
rell, 4 W. Va. 729. 

Wis.—Stamnes v. Milwaukee, etc., 
R. Co., 131 Wis. 85, 109 NW 100, 925, 
111 NW 62; Clark v. Johnson, 67 Wis. 
238, 30 NW 228. 

Eng.—Slater v. Lawson, 1 B. & Ad. 
396, 20 ECL 533, 109 Reprint 835; 
Atkins v. Tredgold, 2 B. & C. 7 
ECL 20, 107 Reprint 291; Hollings- 
worth v. Shakeshaft, 14 Beav. 492, 51 
Reprint 375. 

“The admissions of a person acting 
for himself alone, made outside the 
presence of the other parties in in- 
terest, are incompetent.” Indianap- 
olis, ete, Tract (Con iviWiles) 174 
Ind. 236, 240, 91 NE 161 [reh den 91 
NE 729]. 

[a] “The former testimony of 
each defendant was admissible 
against any other defendant.’”’ Coldren 
mission, and as such only. As such 
admission it cannot be regarced as 
avainst any other defendant.” Coldren 
Land Co. v. Royal, 140 Iowa 381, 383, 
118 NW 426. 

{b] Declarations of a defaulted 
defendant are generally inadmissible 
against his codefendant. Burnham v. 
Sweatt, 16 N. H. 418; Martin v. 
Adams, 29 S. C. 597, 6 SE 860. 

{c] Former party.—In an action 
against three persons, as partners, 
for services rendered, declarations by 
a defendant not served and elimi- 
nated from the case by amendment, 
made pending the work, to the effect 
that plaintiff was working for him 
alone, are properly excluded. Potter 
v. Shauf, 187 Ala. 128, 65 S 778. 

[d] Where two parties exchange 
property an admission of one of them, 
of liability of both to a broker for 
commissions for bringing gbout the 
trade, does net bind the other. Rand- 
vue v. Schroeder, 21 Misc. 52, 46 NYS 

to. 

{e] In garnishment proceedings 
neither the principal defendant nor 
the garnishee can be affected by ad- 
missions of the other. Jones v. Nor- 
ris, 2 Ala. 526; Enos v. Tuttle, 3 Conn. 
247; O’Brien v. Flanders, 58 Ind. 22. 

85. Reed v. Noxon, 48 Ill. 323; Hitt 
v. Ormsbee, 12 Ill. 166; Taylor v. Mor- 
ton, 5 J. J. Marsh. (Ky.) 65; Bartlett 
v. Marshall, 2 Bibb (Ky.) 467; Hud- 
; kins v. Crim, 64 W. Va. 225, 61 SH 
} 166. 


350 [220.J.] 


applies to judicial *° as well as extrajudicial admis- 
Such admissions may be received, however, 
where they are fairly chargeable to the coparty of 
the declarant by reason of “‘acquiescence,®? or where 
the statements of the declarant have been author- 


sions, 


ized or adopted by his coparties.*® 
Joint pleading. 


[§ 403} 


36. U. S.—Morris v. Nixon, 1 How. 
118, 11 L. ed. 69; Clark v. Van Reims- 
dyk, 9 Cranch 153, 3 L. ed. 688; Van 
Reimsdyk Vv. Kane, Dd bak s Cas. No. 
16,872, 1 Gall. 630. 

"Ala.— Taylor ‘v. Roberts, 3 Ala, 83; 


Cockerham v. Davis, 5 Port. 220. 
Ark.—Blakeney. v. Ferguson, 14 
Ark. 640. 
Ky.—Turner v. Mitchell, 61 SW 


468, 22 KyL 1784; Jones v. Bullock, 3 
Bibb 467. 
La.—Daniel v. Vasquez, 9 La. A. 
(Orleans) 300. : 
Md.—Briesch v. McCauley, 7 Gill 
PE aa v. Carroll, 4 Harr. & 


J 

area Ae v. Pigott, 112 Miss. 
873, e S 8 

N. J. Metitroy v. Ludlum, 32 N. 
J. Eq. 82 


N. 4, oe nconix v. Dey, 5 Johns. 412. 

Wash.—Herzog v. Palatine Ins. Co., 
36 Wash. 611, 79 P 287. 

W. Va.—Hudkins v. Crim, 64 W. 
Va, 225, 61 SE 166. 

[a] An answer by one defendant 
cannot be used against a codefendant 
whose interest is several. Hudkins 
v. Crim, 64 W. Va. 225, 61 SE 166. 

37. Minn.—Caldwell v. Auger, 4 
Minn. 217, 77 AmD 515. 

N. M.—Lockhart v. Wills, 9 N. M. 
263, 50 P. 318. 
6a Y.—Crippen v. Morse, 49 N. Y. 
o ORS C.—Tredwell v. Graham, 88 N. C. 

S. C.—Charleston Live Stock Co. 
v. Collins, 79 S. C. 383, 60 SE 944. 

Admissions by silence or acqui- 
oncence generally see supra §§ 356- 


38. Murray v. St. Louis Nat. Bank, 
234 Fed. 481, 148 CCA 247; Bradley v. 
Briggs, 22 Vt. 96. 

Declarations of agents see infra §§ 
440-488. 

39. Talbot v. Laubheim, 188 N. Y. 
421, 81 NE 1638; Cook v. Barr, 44 N. 
Y. 156; Klein v. East River Electric 
Light Co., 90 App. Div. 92, 86 NYS 
164 [rev on other grounds 182 N, Y. 


‘27, 74 NE 495]; Young v. Katz, 22 
App. Div. 542, 48 NYS-187; McIntyre 
v. Wiegand, 10 NYS 3. 

40. Ala.—Stephens vy. Barnwell, 
154 Ala. 124, 45 S 233. 

Cal.—Relley v. Campbell, 134 Cal. 


175, 66 P 220; Dean v. Ross, 105 Cal. 
227, 38 PB. 912. 

Colo.—Fulton Inv. Co. v. Smith, 27 
Colo. A. 279, 149 P 444 

Ga.—Kiser v. Dannenberg Co., 88 
Ga. 541, 15 SE 17; Varn, L. Ins. 
Co. v. Wilkinson, 58 Ga. 535, 

Pe a aechiiian v. McDill, 110 Ill. 

Ind.—Indianapolis, ete., Tract. Co. 
vy. Wiles, 174 Ind. 236, 91 NE 161 
{reh den 91 NE 729]; Vannoy v. Klein, 
122 Ind. 416, 23 NE 526; Wonderly v. 
Booth, 19 Ind. 169; Roberts v. Ken- 
dall, 3 Ind. A. 339, 29 NE 487. 

Iowa. — Nichols- -Shepard Co. v. 
muneier, 135 Iowa 181, 112 NW 542. 
es Ky.—Rodgers v. Rodgers, 13 KyL 

Me.—McLellan y. Cox, 36 Me. 95, 
58 AmD 736. 

Mad.—Hakle v. Clarke, 30 Md. 322. 

Mass.—Edgerton v. Wolf, 6 Gray 


453. 
Mich.—Matthews v. Phelp 61 
Mich. 327, 28 NW 108, 1 AmSR 581. 
Minn. —Redding v. Wright, 49 
Minn. 322, 51 NW 1056. 


Where all the coparties unite in 
a pleading, admissions contained therein are com- 
petent against all and not merely against the one 
by whom the pleading was verified.*® 

(b) Community of Interest. 


EVIDENCE 


[$§ 402-403 


community of interest between coparties will not 
make the admissions of one competent against the 
others,*? even where, as in an action for a joint 
tort,4t or for divorce on the ground of adultery,*” 

the act charged, if committed at all, must have been 


committed by both parties; or where a common 


A mere 

Miss.—Prewett v. Land, 36 Miss. 

De 
PA car Tap v. McCune, 29 Mo. 

N. H.—In re Landaff, 34 N. H. 163. 

N. J.—Howard v. Howard, 77 N. J. 
Eq. 186, 78 A 195. 

N. Y.—Petrie v. Williams, 68 Hun 
589, 28 NYS 237; Watertown v. Cow- 
en, 4 Paige 510, 27 AmD 80. 
oon C.— Young v. Griffith, 79 N. Cc. 

Pa.—Slaymaker v. Gundacker, 10 
Serg. & R. 75; Shannon v. Castner, 21 
Pa. Super. 294; Sunday v. Dietrich, 
16 Pa. Super. 640. 

S. C.—Windham v. Howell, 78 S. C. 
187, 59 SE 852. 

Tex.—Thurman _ v. Blankenship, 
etc., Co., 70 Tex. 171, 15 SW 387. 

Vt.—Pope v. Hogan, 102 A 937. 

Va.—Wytheville Crystal Ice, etc., 
Co. v. Frick Co., 96 Va. 141, 30 SE 
491; Fisher v. White, 94 Va. 236, 26 
aes 573. 

g.—Fox v. Waters, 12 A. & EB. 43, 
40 OeL SZ iS Reprint PAY Scholey 
v. Walton, 12 M. & W. 510, 152 Re- 
print 1299; Tullock v. Dunn, R. & M 
416, 21 ECL 784. 

“A mere community of interest is 
not sufficient to make such admis- 
sions admissible against all.”  Gif- 
igs lade v. Gifford, 58 Ind. A. 665, 107 NB 
308, 31 

41, Roberts v. Kendall, 3 Ind. A. 
339, 29 NE 487; Edgerton v. Wolf, 6 
Gray (Mass.) 453; Farmers’, etc., 


,Bank v. Harper, 3 AmLJ (Pa.) 236. 


42. 18 Ga. 
696. 


Ky.—Rodgers v. Rodgers, 13 KyL 


Ga.—Leary v. Leary, 


203. 
N. J.—Howard v. Howard, 77 N. J. 
Bq. 186,0078 A. 1955 _Doushtyi yv. 


Doughty, 32 N. J. Eq. 32; Berckmans 
v. Berckmans, 16 N. J. Eq. 122 [aff 
17_N. J. Ha. 453]. 

N. Y.—Scully v. beet 179 App. 
Div. 266, 166 NYS 464. 

Pa.—Matchin v. Mertchin, 6 Pa. 332, 
47 AmD 466; Fairchild v. Fairchild, 
1 Kulp 400. 

Eng.—Robinson v. Robinson, 1 Sw. 
& Tr 362. 

[a] For purpose of impeachment. 
—Conversations had with a_ core- 
spondent in a divorce suit, although 
not admissible on the main issue, may 
be used to impeach corespondent as 
a witness. Earl v. Earl, 81 N. J. Ea. 
444, 86 A 940 [aff 83 N. J. Eq. 341, 90 
A 11385). 

43. Ala.—Stephens v. 
154 Ala. 124, 45 S 233. 

Ga.—Bryant v. Booze, 55 Ga. 438. 

Ill.—Phillips v. Gannon, 246 Ill. 98, 
92 NE 616. 

Me.—McLellan v. Cox, 36 Me. 95, 58 
AmD 736. 

Md.—Eakle v. Clarke, 30 Md. 322. 

Mich.—Shaw v. Chambers, 48 Mich. 
355, 12 NW 486. 

N. Y.—Dan v. Brown, 4 Cow. 483, 
15 AmD 395. 
ae C.—Young v. Griffith, 79 N. C. 


S. C.—Windham v. Howell, 78 S. C. 
187, 59 SE 852. 

Vt.—Pope v. Hogan, 102 A 937; 
Hee v. Brooks, 83 Vt. 472, 76 A 


ara] Declarations as to mental 
condition of a grantor made by one 
grantee about the time the deed was 
executed are not admissible against 
the other grantee, in an action to 


Barnwell, 


interest exists in a given property *#* or claim ** 
under a legal or equitable *° title. 
as to admissions of one of several persons claim- 
ing as devisees or legatees under a will,*® or as heirs 


The samo is true 


avoid the deed for mental incapacity. 
Phillips v. Gannon, 246 Ill. $8, 92 NB 
616. 

44, Jackson v. tee a Cent. R. Co., 


46 Tua. Ann, 226, S 514 

45. Pope v. Derw eae 5 Gray 
(Mass.) 409. 

46. Ala.—Eastis v. Montgomery, 


93 Ala. 293, 9 S 311; Blakey v. Blakey, 
33 Ala. 611; Roberts v. Trawick, 13 
Ala. 68. 

Cal.—In re De Iaveaga, 165 Cal. 

607, 13seRss0% 
_ Conn. —Carpenter’s App., 74 Conn. 
431, 51 A 126; Livingston’s App., 63 
Conn. 68, 26 A 470; Dale’s App., 57 
Conn. 127, AGA: TST, 

Ill —Kellan v. Kellan, 258 Tll. 256, 
101 NE 614; Cunniff v. Cunniff, 255 
Ill, 407, 99 NE 654; McMillan v. Mc- 
Dill, 110 Ill. 47. 

Ind.—H7 7yes v. Buckam, 67 Ind. 359. 

Iowa.—James v. Fairall, 168 Iowa 
427, 148 NW 1029; Lawless v. Law- 
less, 156 Iowa 184, 135 NW _ 560; 
Fothergill v. Fothergill, 129 Iowa 93, 
105 NW 3:77; In re Hull, 117 Iowa 
738, 89 NW 979; Dye v. Young, 55 
Iowa 4338, 7 NW 678; Matter of Ames, 
51 Iowa 596, 2 NW 408 [dist Lundy v. 
Lundy, 118 Iowa 445, 92 NW 39]. 

Ky.—Milton v. Hunter, 13 Bush 
163; Rogers v. Rogers, 2 B. Mon. 
ce Beall v. Cunningham, 1 B. Mon. 


= Ma-—Walkup V. Pratt, 5. Harr fi. 


Mass.—Gorham v. Moor, 197 Mass. 
522, 84 NE 436; McConnell! v. Wildes, 
153 Mass. 487, 26 NE 1114; Shailer 
v. Bumstead, 99 Mass. 112. 

Mich.—In re Shanahan, 176 Mich. 
137, 142. NW 573; Roberts v. Bidwell, 
136 Mich. 191, 98 "NW 1000; Renaud v. 
Pageot, 102 Mich. 568, 61 NW 33° 
O’Connor vy. Madison, 98 Mich. 183, 57 


NW 105. 
Coopwood, 30 


Miss.—Prewett  v. 

Mo.—King v. Gilson, 191 Mo. 307, 
90 SW 367; Wood v. Carpenter, 166 
Mo. 465, 66 SW VIZ Schierbaum v. 
Schemme, 157 Mo. 1, 57 SW. 526, 80 
AmSR 604; Beyer v. Schlenker, 150 
Mo. A. 671, 1381 SW 465. 

Mont. —Murphy v. Nett, 47 Mont. 
He srewat M53 al Say? aha BS 

Nebr.—Stull v. Stull, 1 Nebr. (Un- 
oft ao 96 NW 196. 

H.—Gibson v. Boston, 75 N. H. 
405. “95 A 1038. 

N. J.—Myers v. Myers, 75 N. J. L. 
610, 68 A 82, 127 AmSR 818. 

N. Y.—In ‘re Myer,’ 184 .N; Yn. "54, 
76 NE 920, 6 AnnCas 26; Lesster v. 
Lesster, 178 App. Div. 438. 165 NYS 
592; Matter of Campbell, 67 App. Div. 
a3 to ONY Se loss Matter of Van 
Dawalker, 63 App. Div. 550, 71 NYS 
705; Matter of Kennedy, 53 ‘Avp. Div. 
105..65 NYS 879 [aff 167 N. Y. 163, 
60 NE 442]; In re Baird, 47 Hun 77; 
In re Benjamin, 136 NYS 1070; Dan v. 
Brown, 4 Cow. 488, 15 AmD 395; Os- 
good v. Manhattan "Co., 3 Cow. 612, 15 
AmD 304; La Bau vy. Vanderbilt, 3 
Hoge. Surr. 384. 

N. C.—McDonald v. McLendon, 173 
area 172, 91 SE 1017, AnnCasi918A 

Oh.—Thompson v. Thompson, 13 


Oh. St. 356; Hueston vy. Hueston, 2 
Ohs St, 488 Moore v. Caldwell, 27 
Ohe Cir ct oF 


Pa.—Irwin v. West, 81* Pa. 157; 
Titlow v. Titlow, 54 Pa. 216, 93 AmD 
691; Clark v. Morrison, 25 Pa. 453; 
Dotts v. Fetzer, 9 Pa. 88: Hauberger 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or distributees under the statute of descent:4? 
Neither is there such joint interest’as will make the 
admissions of one competent against the others 
between tenants in common,*® a tenant for life and 
the remainderman,*® executors and administrators,°" 


v. Root, 6 Watts & S. 481; Boyd v. 
Eby, 8 Watts 66. 


R. I—Fay v. Feeley, 18 R. I. 715, 
30 A 342. y ‘i 
speapanerenm v. Moore, 6 Yerg. 


Tex.—Chaddick v. Haley, 81 Tex. 
617, 17 SW 233; Helsley v. Moss, 52 
Tex. Civ. A. 57, 113 SW 599. 

W. Va.—Forney v. Ferrell, 4 W. 
Wasnt 9. 

“These declarations were not re- 
ceivable in evidence because they 
could not bind the other legatees, and 
the same rule holds whether the evi- 
dence was addressed to the mental 
unsoundness of the testatrix or-to 
the question of undue influence.” In 
re Dolbeer, 153 Cal. 652, 662, 96 P 
266, 15 AnnCas 207. 

_(a] The rule applies to declara- 
tions or admissions bearing: (1) Tes- 
tamentary capacity. In re Dolbeer, 
153 Cal. 652, 96 P 266, 15 AnnCas 
207, 149 Cal. 227, 86 P 695, 9 AnnCas 
795. (2) Undue influence. In re Pur- 
cell, 164 Cal. 300, 128 P 932; In re 
Dolbeer, supra; Kellan v. Kellan, 258 
Ill, 256, 101 NE 614; Cunniff v. Cun- 
niff, 255 Ill. 407, 99 NE 654; Law- 
less v. Lawless, 156 Iowa 184, 135 
NW 560; Vannest v. Murphy, 135 
Iowa 123, 112 NW 236; Gorham v. 
Moor, 197 Mass. 522, 84 NE 436; In 
re Shanahan, 176 Mich. 137, 142 NW 
573; Ganun v. Ganun, 174 Mich. 286, 
140 NW 561; In re Hewitt, 161 Mich. 
536, 126 NW 848, 21 AnnCas 47; My- 
ers v. Myers, 75 N. J. L. 610, 68 A 82, 
127 AmSR 818; In re Baird, 47 Hun 
77 [foll Matter of Hermann, 87 Misc. 
476, 150 NYS 118]; In re Benjamin, 
136 NYS 1070; Scott v. Townsend, 
(Tex. Civ. A.) 159 SW 342; Helsley 
v. Moss, 52 Tex. Civ. A. 57, 113 SW 


99 

[b] This is true even though the 
beneficiary whose admission is 
sought to be proved is the executor 
and proponent of the will. In re 
Shanahan, -176 Mich. 137, 142 NW 
573; Ganun v. Ganun, 174 Mich. 286, 
140 NW 561. 

[c] Where declarant’s interest is 
separable from that of others claim- 
ing under the will, the statement will 
be received. Fay v. Feeley, 18 R. I. 
715, 30 A 342. 

[d] Evidence not objectionable as 
admission.—Evidence in a contest of 
a will that proponent directed the 
clearing of the room in order that 
his mother might make her will is 
admissible to throw light on the con- 
ditions under which the will was exe- 
cuted, and not objectionable as a dec- 
laration by a legatee adverse to other 
legatees. In re Hannaher, 155 Iowa 
73, 1385 NW 34. 

[e] Corroboration. — Declarations 
of a contestee, charged with undue 
influence, showing ill will toward 
contestant, were admissible in cor- 
roboration of evidence showing con- 
versations with testator amounting 
to attempts to influence the disposi- 
tion of his property, which contestee 
denied. Scott v. Townsend, (Tex. Civ. 
A.) 159 SW 342. 

47. Ill—Stitzel v. Miller, 250 I11. 
72, 95 NE 53, 34 LRANS 1004, Ann 


Cas1912B 412; Stitzel v. Miller, 157 
Ill. A. 401. 

Miss.—Prewett .v. Coopwood, 30 
Miss. 369. 


N. Y.—Lesster v. Lesster, 178 App. 
Div. 438, 165 NYS 592. 
for Ce agatha v. Hueston, 2 Oh. St. 

Tex.—Johnson v. Johnson, 38 Tex. 
Civ. A. 385, 85 SW 1023. 

Va.—Street v. Street, 11 Leigh (38 
Va.) 498. 

[a] This is true even though the 
heir whose admission is sought to 
be proved is the administrator of the 
estate. Stitzel v. Miller, 157 Ill. A. 
401. 


EVIDENCE 


_ 48. U. S—The New Orleans, 106 
U..S;,13,_ 27 Li. ed. 96. 
Ga.—Bryant v. Booze, 55 Ga. 438. 
Iowa.—Nichols-Shepard Co. v. 
Ringler, 1385 Iowa 181, 112 NW 548. 
Me.—Page v. Swanton, 39 Me. 400; 
a edison v. Cox, 36 Me. 95, 58 AmD 


Md.—Hakle v. Clarke, 30 Md. 322. 
N. Y.—In re Kennedy, 167 N. Y. 
163, 60 NE 442 [aff 53 App. Div. 105, 
65 NYS 879]; Cuyler v. McCartney, 
40 N. Y. 221; Naul v. Naul, 75 App. Div. 
292, 78 NYS 101; Matter of Campbell, 
67 App. Div. 418, 73 NYS 758; Matter 
of Van Dawalker, 63 App. Div. 550, 
71 NYS 705; Dan v.’ Brown, 4 Cow. 
483, 15 AmD 395. 

Pa.—Pier v. Duff, 63 Pa. 59. 

Eng.—Jaggers v. Binnings, 1 Stark. 
64, 2 HCL 34. 

[a] Where one tenant has suc- 
ceeded to the ownership of an un- 
divided share of his cotenant, the ad- 
missions of the latter made while he 
was interested in the premises will 
be received against the former. Oz- 
ment v. Anglin, 60 Ga. 242. 


49. Ga.—Pool v. Morris, 29 Ga. 
374, 74 AmD 68. 

Ill.—Downing v. Mayes, 153 M11. 
330, 38 NE 620, 46 AmSR 896. 


Mass.—MecGregor v. Wait, 10 Gray 
72, 69 AmD 305. 

ete unas v. McCune, 29 Mo. 
117. 

Pa.—Hill v. Roderick, 4 Watts & 
S. 221; Gallagher v. Rogers, 1 Yeates 
390. 


50. Ala.—McArthur v. Carrie, 32 
Ala. 75, 70 AmD 529. 
Conn.—Chapin v. Pease, 


69, 25 AmD 56. 
Til.—Berdan v. Allan, 10 Ill. A. 91. 
Mass.—Shailer v. Bumstead, 99 

Mass. 112. 

N. Y.—Church v. Howard, 79 N. Y. 
415; Bruyn v. Russell, 52 Hun 17, 4 
NYS 784; Potter v. Greene, 51 Hun 
6, 3 NYS 605; Finnern v. Hinz, 38 
Hun 465; Elwood vy. Deifendorf, 5 
Barb. 398; Forsyth v. Ganson, 5 
Wend. 558, 21 AmD 241; Hammon v. 
Huntley, 4 Cow. 493. 

Bng.—Fox v. Waters, 12 A. & HE. 
48, 40 HCL 32, 113 Reprint 727; Scho- 
ley v. Walton, 12 M. & W. 510, 152 Re- 
print 1299; Tullock v. Dunn, R. & M. 
416, 21 ECL 784. 

51. Walker v. Dunspaugh, 20 N. Y. 
170; Jex v. New York City Bd. of 
Education, 1 Hun (N. Y.) 157; Beld- 
ing v. Archer, 131 N. C. 287, 42 SE 
800; Low v. Perkins, 10 Vt. 532, 33 
AmD 217; Davies v. Ridge, 3 Esp. 
101. 

52. Dean v. Ross, 105 Cal. 227, 38 
P 912; Starr Burying Ground Assoc. 
v. North Lane Cemetery Assoc., 77 
Conn. 83, 58 A 467; Fairfield County 
Turnp. Co. v. Thorp, 13 Conn. 173; 
Hartford Bank v. Hart, 3 Day (Conn.) 
491, 3 AmD 274; Long v. Moore, 19 
Tex. Civ. A. 363, 48 SW 43. 

53. U. S.—Lilly v. Hamilton Bank, 
178 Fed. 53, 102 CCA 1, 29 LRANS 
558. 

Ark.—Bakeney v. Ferguson, 14 Ark. 


640. 

Cal.—Kilburn v. Ritchie, 2 Cal. 145, 
56 AmD 326. 

Conn.—Pierce v. Roberts, 57 Conn. 
SILT AL 2 6: 


Del.—State v. Reading’s Terre-Ten- 
nants, 1 Del. 28. 

Ga.—Ozment v. Anglin, 60 Ga. 242. 

Tll—Hollenback v. Todd, 119 Ill. 
548, 8 NE 829; McMillan v. McDill, 
110 Ill. 47. 

TIowa.—Matter of Ames, 
496, 2 NW 408. 


51 Iowa 


Mo.—Schierbaum vy. Schemme, 157 
Mo. 1, 57 SW. 526, 80 AmSR 604; 
Hurst v. Robinson, 13 Mo. 82, 53 


AmD 134; Armstrong v. Farrar, 8 Mo. 


627. 
N. J.—Black v. Lamb, 12 N. J. Eq. 
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trustees, or stockholders in a corporation.®? 

[§ 404] (c) . Joint Ownership or Interest. Where 
several coparties to the record are the joint owners 
of real or personal property,®® or are jointly inter 
ested in the subject matter of the controversy,>* the: 


N. Y.—Jackson v. McVey, 18 Johns. 
330; Brandt v. Klein, 17 Johns. 3353. 
Brush v. Holland, 3 Bradf. Surr. 240. 

N. C.—MecDonald v. Carson, 95 N. 
C. 377; Knight v. Houghtalling, 85 
a Cc. 1%; Pepper v. Harris, 78 NaC. 
Fetes dee v. Brigham, 9 Humphr. 

Tex.—Tuttle v. Turner, 28 Tex. 759; 
Hardy v. De Leon, 5 Tex. 211; Whit- 
taker v. Thayer, 58 Tex. Civ. A. 282, 
123 SW_ 1187. 

Vt.—Pope v. Hogan, 102 A 937. 

W. Va.—Peters v. Nolan Coal Co., 
61 W. Va. 392, 56 SE 735, 9 LRANS: 
Bae” Dickinson v. Clarke, 5 W. Va. 


{a] Joint ownership at the time of 
the admission is essential to its com- 
petency as evidence. Bakeney v. Fer- 
guson, 14 Ark. 640. 

54. U. S.—Forsyth v. Doolittle, 
120 U. S. 78, 7 SCt 408, 30 L. ed. 586; 
U. S. Bank v. Lyman, 2 F. Cas. No.. 
924, 1 Blatchf. 297, 20 Vt. 666 [aff 
12 How. 225,. 13. L. ed. 965]; Vam 
Reimsdyk v. Kane, 28 F. Cas. No. 
16,872, 1 Gall. 630. 

Ala.—Camp v. Dill, 27 Ala. 553. 
voce ABaexe a v. Nichols, 22 Ark.. 

Conn.—Coit v. Tracy, 8 Conn 268,. 
20 AmD 110; Bound v. Lathrop, 4 
Conn. 336, 10 AmD 147. 

D. C.—Main v. Aukam, 4 App. 51. 

Ga.—McCullough v. Sawtell, 134 
Ga. 512, 68 SE 89; Kiser v. Dannen- 
bere Co., 88 Ga. 541, 15 SE 17. 


10 Conn. | 
! 


Ill—MeMillan v. McDill, 110 Ill. 
47; Summerville v. Penn Drilling Co., 
LSP ALy 52 

Ind.—Indianapolis, ete., Tract. Co. 
v. Wiles, 174 Ind. 236, 91 NE 161; 
Wonderly v. Booth, 19 Ind. 169; Gif- 
ford v. Gifford, 58 Ind. A. 665, 107 
NE 308. 

Iowa.—Cash v. Dennis, 159 Iowa 18,. 
139 NW 920. 

Me.—Getchell v. Heald, 7 Me. 26. 

Mass.—Lambert v. Craig, 12 Pick. 
199; Strong v. Wheeler, 5 Pick. 410; 
White v. Hale, 3 Pick. 291, 15 AmD 
209; Martin v. Root, 17 Mass. 222. 

Mich.—Mathews v. Phelps, 61 Mich.. 
327, 28 NW 108, 1 AmSR 581. 

Minn,—Redding v. Wright, 49 Minn. 
322, 51 NW 1056. 

Mo.—Grace v. Nesbitt, 109 Mo. 9,, 
18 SW 1118; St. Louis Paint Mfg. Co. 
v. Mepham, 39 Mo. A. 15. 

Nebr.—Baker v. Union Stock Yards: 
Nat. Bank, 63 Nebr. 801, 89 NW 269, 
93 AmSR 484. 

N. J.—Walling v. Rosevelt, 16 N. 
J. Ll. 41; McElroy v. Ludlum, 32 N. J.. 
Eq. 828. 

N. Y.—Whaples v. Fahys, 109 App. 
Div. 594, 96 NYS 323; Barrick v. 
Austin, 21 Barb. 241; Dinnean v. Din- 
nean, 90 Misc. 121, 152 NYS 587 [aff’ 
171 App. Div. 906 mem, 155 NYS 
1102 mem]; Johnson v. Beardslee, 15 
Johns. 3. 
ee C.—Griffin v. Pleasant, 36 N. C. 

Oh.—Blymyer v. Meader, 3 OhS&CP> 
52. 1 OhHNP 355. 

S. C.—Dillard v. Dillard, 33 S. C. Lu 
89; Beitz v. Fuller, 12 &. Cc. L. 541, 
10 AmD 698. 

Tenn.—Irby v. Brigham, 9 Humphr: 
750; Pearsall v. Tennessee Central 
R. Co., 2 Tenn. Ch. A. 682. 

Tex.—Thurman va Blankenship, 


etc.,. Co, 09. Textil ai; Lb 1Siw 887; 
Tuttle v. Turner, 28 Tex. 759. 
Vt.—Pope v. Hogan, 102 A_ 937; 


cra v. Winchester, 70 Vt. 418, 41 
445. ; 

W. Va.—Hudkins v. Crim, 64 W., 
Va. 225, 61 SE 166; Peters v. Nolan 
Coal Co., 61 W.) Vai.392, 56 SE 735; 
19 LRANS 989; Dickinson v. Clarke, 
5 W. Va. 280. 

Wis.—Fey v. I. O. O. F. Mutual L. 
Ins. Soc., 120 Wis. 358, 98 NW 206. 
ng.—Wyatt v. Hodson, 8 Bing.- 


E 
309, 21 ECL: 301, 131 Reprint 412: 
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admissions of one are competent against all,°> where 


no fraud or collusion appears,°® 


purpose of proving the joint interest.°” 


[§ 405] (d) Joint Liability. 


more codefendants, if liable at all, are liable jointly, 
an admission of one is competent against the other,®® 
provided it was made within the scope of the com- 
mon purpose and relates to the joint interest in the 
matter out of which the liability is claimed to arise.°® 


Perham v. Raynal, 2 Bing. 306, 9 BCL 
$91, 130 Reprint 323; Kemble v. Far- 
mento iC eae. O23, 14 BCL 749; Whit- 
comb vy. Whiting, 2 Dougl. 652, 99 
Reprint 413; Holme v. Green, 1 Stark. 
488, 2 HCL 187. 

“Where parties are jointly inter- 

ested, or have a privity of design, 
and act'together in a transaction for 
their benefit or the accomplishment 
‘of some purpose, or where they are 
jointly liable on some contract or 
obligation, the declaraticns or ad- 
missions of one.of such parties relat- 
ing to such transaction or obligation, 
made out of the presence of the other, 
are competent against all the parties 
so interested or obligated.” Gifford 
v. Gifford, 58 Ind. A. 665, 107 NE 308. 
- fa] The rule has been applied to: 
(1) An admission by one of two joint 
beneficiaries under an insurance 
policy. Southern L. Ins. Co. v. Wil- 
kinson, 53 Ga. 535. (2) An admission 
by a principal obligor of certain 
facts in which he and his sureties 
were jointly interested. Parker v. 
State, 8 Blackf. (Ind.) 292. (3) An 
admission of one of two coreceivers. 
Shirk v. Brookfield, 77 App. Div. 295, 
79 NYS 225. (4) An admission by one 
of two joint lessees. Miller v. 
Mathias, 145 Ill. A. 465. 

{b] An answer in chancery of one 
defendant may be read against a co- 
defendant who is jointly interested. 
Van Remsdyk v. Kane, 27 F. Cas. No. 
16,872, 1 Gall. 680; Blakeney v. Fereu- 
son, 14 Ark. 640; McElroy v. Ludlum, 
22 N. J. Eq. 828. 

{[c] Proof of hostile relations be- 
tween partners may affect their cred- 
ibility, but will not exclude their ad- 
missions. Western Assur. Co. v. 
Towle, 65 Wis. 247, 26 NW 104. 

55. See supra notes 53, 54. 

56. Loring v. Brackett, 3 Pick. 
(Mass.) 408; Walling v. Rosevelt, 16 
N. J. L. 41; Skaife v. Jackson, 3 B. & 
C. 421, 10 ECL 196, 107 Reprint 790; 
Henderson v. Wild, 2 Campb. 561. 


57. Ark—Campbell v. Hastings, 
29. Ark. 512, 

Conn.—Bucknam v. Barnum, 15 
Conn. 67. 


Ga.—Aiken v. Cato, 23 Ga. 154. 

Mass.—Alleott v. Strong, 9 Cush. 
323. 

N. H.—Rich v. Flanders, 39 N. H. 
804; Latham v. Kenniston, 13 N. H. 
203; Grafton Bank v, Moore, 13 N. 
Hi; we 388 AmD 478. 

Y.—Harris v. Wilson, 7 Wend. 
ST) ‘Whitney v. Ferris, 10 Johns. 66. 
N. C.—Hilton v. McDowell, 87 N. C. 


364. 

N. D.—Carson v. Gillitt, 2 N. D. 
255, 50 NW 710. 

9 .—Cowan v. Kinney, 33 Oh. St. 

225 

W. Va.—Dickinson v. Clarke, 5 W. 
Va. 280. 

Eng.—Gray v. Palmers, 1 Esp. 135; 
Nicholls v. Dowding, 1 Stark. 81, 2 
ECL 40. 

58. U. S.—Bank v. Lyman, 2 F. 
Cas. No. 924, 1 Blatchf. 297, 20 Wits 
666 [aff 12 How. 225,13) L. éd. 965]. 

Ala.—Camp v. Dill, 27 Ala, 553, 

a area ae v. Nichols, 22 Ark. 

Cal.—Colquhoun v. Pack, 82 Cal. 
Aveo%, 16112) 1168. 

Conn.—Coit v. Tracy, 8 Conn. 268, 
20 AmD 110; Bound v. Lathrop, 4 
Conn. 336, 10 AmD 147. 

D. C.—Borgher v. Roach, 25 App. 
324. 


Fla.—Bacon v. Green, 36 Fla. 325, 
18 S 870. 


EVIDENCE 


[§ 406] (3) 
except for the 


the latter.®° 
[§ 407] ¢. 


Where two or 


Ga.—Tillinghast v. Nourse, 14 Ga. 


641. 

Ill.—Thomas v. Mosher, 128 Ill. A. 
479; Summerville v. Penn Drilling 
Co, 119) Ts tA - 152% 

Iowa.—Smith v. Wagaman, 58 Iowa 
LEM AENIW? 713? 

Me.—Davis v. Keene, 23 Me. 69. 

Md.—Owings v. Low, 5 Gill & J. 
134; Lowe v. Boteler, 4.Harr. & M. 
346, 1 AmD 410. 

Mass.—White v. Hale, 3 Pick. 291, 
15 AmD 209; Martin v. Root, 17 Mass. 
2223 

Mich.—Mathews v. Phelps, 61 Mich. 
327, 28 NW 108, 1 AmSR 581. 

Mo.—Fenn v. Dugdale, 40 Mo. 63. 

N. J.—Walling v. Rosevelt, 16 N. 
J. L. 41. 

N. Y.—Miller v. Harris, 117 App. 
Div. 395, 102 NYS 604 [aff 125 App. 
Div. 922 mem, 110 NYS 1138 mem]; 
Shirk v. Brookfield, 77 App. Div. 295, 
79 NYS 225. 

z ae C.—Rogers v. Clements, 92 N. 

Okl.—American Trust Co, v. Chitty, 
36, Ok. 479, 129 Psi. 

S. C.—Costelo v. Cave, 20 S. C. L. 
528, 27 AmD 404; Beitz v. Fuller, 12 
S. C. L. 541, 10 AmD 698. 

Va.—Wilson v. McCormick, 86 Va. 
995, 11 SH 976. 

W. Va.—-Dickinson v. Clarke, 5 W. 
Va. 280. 

Eng.—Perham v. Raynal, 2 Bing. 
306, 9 “HCL, 591, 130 NReprint 4323% 
Whitcomb v. Whiting, 2 Dougl. 652, 
99 Reprint 413; Crosse v. Bedingfield, 
12 Sim. 35, 35 EngCh 31, 59 Reprint 
1043 (bond). 

[a] Joint makers of promissory 
note.—The admissions of one or two 
more joint makers of a promissory 
note are competent evidence against 
all, Camp v. Dill, 27 Ala. 558; Bound 
v. Lathrop, 4 Conn. 336, 10 AmD 147; 
Lincoln Academy v. Newhall, 38 Me. 
179; Barrick v. Austin, 21 Barb. ce 
Y.) 241; Beitz v. Fuller, 12h Swe: 
541; 10 AmD 693 ; Whitcomb v. Whit. 
ing, 2 Doug. 652, 99 Reprint 413; 
Jeeckson v. Fairbank, 2 H. Bl. 340, 
126 Reprint 584. 

{b] MNondischarge.—An admission 
of one codbligor is competent to show 
that an obligation or liability has 
not been discharged or has been dis- 
charged in part only. U.S. Bank v. 
Lyman, 2 F. Cas. No. 924, 1 Blatchf. 
297, 20 Vt. 666 [aff 12 How. 225, 13 L. 
ed. 9651. 

{c] Smallness of the interest of 
the declarant does not render his 
declaration inadmissible. Walling 
v. Rosevelt, 16 N. J. L. 41. 

{d] Declarations in the absence 
of codefendants of the declarant may 
be received. Thomas v. Mosher, 128 
Tl. A. 479. 

fe] An admission must be clear 
and explicit in order to be binding 
upon the joint contractors with the 


declarant. Holme v. Green, 1 Stark. 
488, 2 HCL 187. 
{f] The declarant must be a 


party.—(1) Abel v. Forgue, 1 Root 
(Conn.) 502; Hamlin v. Fitch, Kirby 
(Conn.) 174; Dickinson v. Clarke, 5 
W. Va. 280. (2) He must have been 
duly served with process. Derby v. 
Rounds, 53 Cal. 659. (3) Where one 
joint debtor is discharged in bank- 
ruptey proceedings his statements 
are competent against the party ac- 
tually sued. Howard v. Cobb, 12 F. 
Case Nonr6,7.55) & Brunn. (ColwCad: ibs 
3 Day (Conn.) 309. 

A mere obligation for contri- 
ution or indemnity does not take the 


Nominal Parties—(1) 
Where an action is prosecuted or defended in the 
name of a person other than the real party in inter- 
est, admissions of the nominal party are not compe- 
tent to affect the real party,*t unless the admission | 


[§§ 404-407 


Admissibility in Favor of Coparty. 


The admission of a defendant against his own inter- 
est and in favor of a codefendant is competent for 


In General. 


place of joint liability so as to render 
admissions competent. Rapier v. 
Louisiana Equitable lL. Ins. Co., 57 


Ala. 100 
S.—Lyman v. U. S. Bank, 
4 “955, is L. ed. 965 {aff 2 F. 
924, 1 Blatchf. 297, 20 Vt. 
666]. 


Ala.—Central R., ote Co. v. Smith, 
76 Ala. 572, 52 AmR 3 53. 
Mg C.—Boogher v. one 25 App. 


Iowa.—Smith v. Wagaman, 58 Iowa 
11, 11 NW 713. 

Mich.—Thompson v. Richards, 14 
Mich. 172. 

Mo.—Fenn v. Dugdale, 40 Mo. le 
ns y——Wallis v. Randall, 81 N. Y¥. 
n N. C.—Rogers v. Clements, 92 N. 

sods 

Okl.—American Trust Co. v. Chitty, 
36 Okl. 479, 129 P51. 

[a] Dilustrations.—Admissions of 
one joint obligor cannot be received 
against the others, for the purpose 
of showing: (1) Creation of a new 
contract. U. S. Bank vy. Lyman, 2 
FE... Cas. No. 924, 1 Blatchf. 297, 20 
Vt. 666 [aff 12 How. 225, 13 L. ed. 
965]: Thompson v. Richards, 14 Mich. 
172. (2) Enlargement of a preéxist- 
ing obligation or liability. U.S. Bank 
v. Lyman, supra. (3) Revival of an 
obligation presumably paid. Rogers 
v. Clements, 92 N. C. 81. (4) Waiver 


|of performance of a contract or con- 


dition. Thompson v. Richards, supra. 

60. Cade v. Hatcher, 72 Ga. 359; 
Carithers v. Jarrell, 20 Ga. 842; Sul- 
livan ev Ramsey, (Tex. Civsed.. abs 


SW 5 
61. U. S—Mandeville v. Welch, 5 
Wheat. 277, 5 L. ed. 87; Palmer v. 


oon ee F, Cas. No. 10, 687, 2 Cranch 


Cc. 

Ala.—Sykes v. Lewis, 17 Ala. 261; 
Head v. Shaver, 9 Ala. 791; Brown v. 
Foster, 4 Ala. 282; Copeland v. Clark, 
2 Ala. 388; Chisholm vy. Newton, iL 
Ala. 371. 

Ariz.—Miller v. Miller, 7 Ariz. 316, 
64 P 415. 

Ga.—Netzgow Mfg. Co. v. Southern 
R.. Cos T Gai AL 168566 (SE 3998 

Ill.—Dazey v. Mills, 10 Ill. 67. 
meee v. Baldwin, 34 Iowa 

La.—Bissell v. Erwin, 15 La. 94. 

Me.—Butler v. Millett, 47 Me. 492; 
Gillighan v. Tebbetts, 33 Me. 360. 
Feta nes bra Vv. Low, © Cee 

Mass.—Wing v. Bishop, 3 Allen 456. 

Mich.—Thompson y. Mecosta, 141 
Mich. 175, 104 NW .694; Hogan Vv. 
Sherman, 5 “Mich. 60. 

Miss.—-Mississippi Cent, ‘RiCos Vv. 
Pillows, 101 Miss. 527, 58 S 483. 

Mo. —Witelgeorge v. Mutual House 
Bldg. Asssoc., 69 Mo. 52. 

N. Y.—Bberhardt v. Schuster, 10 
AbbNCas 874; Frear v. Evertson, 20 
Johns. 142. 

N. C.—Daugherty v. Taylor, 140 N. 
C. 446, 53 SE 296; Strother v. Aber- 
ie ete., ‘Cos 123 N; Cc. 197, 31 SH 
3 


Oh.—Wilmot yv. Lyon, 11 Oh. Cir, 
Ct. 238). 7 Oh. ‘Cir: Dee. 394 

Tenn.—Boshear Vv. Lay, 6 Heisk. 
163; Moyers v. Inman, 2 Swan 80. 

Tex,—Hall Vv. Clountz, 26 Tex. Civ. 
A. 348, 63 SW 941; Thompson v. John- 
son, (Civ. A.) 56 SW 591 

Vt.—Hough v. Barton, "20 Vt. 455; 
Sargeant v. Sargeant, 18 Vt. 371. 

Eng.—Henderson v. Wild, 2 Campb. 
561; Armstrong v. Normandy, 5 Exch, 
409, 155 Reprint 179. 

[al Assignor.—Where an action 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.’ 


§§ 407-409] © 


was made while the nominal party possessed a bene- 
ficial interest in the subject matter.5? 
sions of a sole plaintiff on the record that he has no 
interest are provable to defeat the action, where 
there is no proof that any one else has an interest.®? 
40 (2) Guardian ad Litem or Next Friend. 
Admissions of a guardian ad litem or next friend are 
not competent to affect the interest of the person 
whom the declarant represents in the action. 

_[§ 409] 5. Real Parties in Interest. 
tions of a person beneficially interested in the result 
of litigation are admissible against the nominal 
party representing his interest,°° unless it is impos- 
sible to admit them without prejudicing the interests 
t Where a trustee has a purely 
nominal position in relation to the action,‘? and 


[§ 408] 


of nondeclarants.°é 


is brought by an assignee in the name 
of his assigner, admissions of the 


assignor are not competent. See in- 
fra § 425. 
[b] Itis for the jury to determine 


whether a party is formally or bene- 
ficially interested. Campbell v. Day, 
TE Vt. 558: 

[c] Smallness of an interest in 
the matter in controversy does not 
render the owner thereof a nominal 
party, within the rule, if his interest 
is substantial. Wilmot v. Lyon, 11 
Oh: Gir.) Ct. (238577 Ohi! Cir,’ Dec» 394. 

{d] An exception is made in Eng- 
land (1) in the case of admissions by 
a nominal party, such as releases, 
which are specially pleaded, instead 
of being given in evidence under the 
general issue, it being held that 
where such release is pleaded in bar 
the courts sitting in banco will grant 
only equitable relief on motion, and 
that otherwise the admission must be 
allowed to have its effect. Skaife 
Vaevacksoniy Ss (B.uG&) (C.9421 10 “bCL 
137, 107 Reprint 790; Legh v. Legh, 
1B. & P. 447, 126 Reprint 1002; Al- 
ner v. George, 1 Campb. 392; Payne 
v. Rogers, 1 Dougl. 407, 99 Reprint 
261. (2) This distinction, however, is 
not recognized in this country, the 
courts holding that where a release 
by a nominal plaintiff is pleaded in 
bar, plaintiff may plead a prior as- 
signment of the cause of action by 
way of replication. Mandeville v. 
Welch, 5 Wheat. (U.‘S.) 277, 5 L. ed. 
87; Owings v. Low, 5 Gill & J. (Md.) 
134; Dawson v. Coles, 16 Johns. (N. 
Y.) 51; Raymond v. Squire, 11 Johns. 
(N. Y.) 47; Littlefield v. Storey, 3 
Johns. (N. Y.) 425; Andrews v. 
Beecker, 1 Johns. Cas. (N. Y.) 411. 

“62. Sally v. Gooden, 5 Ala. 78. 

[a] Time of transfer not shown.— 
If it does not appear when the 
nominal party transferred his_in- 
terest, his declarations made before 
suit brought are admissible. Sally v. 
Gooden, 5 Ala. 78 [cit Brown v. Fos- 
ter, 4 Ala. 282]. 

63. Hogan v. Sherman, 5 Mich. 60. 

64, Ala.—Matthews v. Dowling, 54 
Ala. 202. 

Ark.—Finn v. Hempstead, 24 Ark. 
ain! 


i 3 
Cal.—Kidwell v. Ketler, 146 Cal. 12, 
79 P bi4. 

Del.—Hammer v. Pierce, 5 Del. 304. 
Ga.—Johnston v. Coney, 120 Ga. 
767, 48 SE 373. 

Ill.— Buck v. Maddock, 167 Ill. 219, 
AT Na 208; Cochran v. McDowell, 15 
Tll. 10. 

Ind.—Hiatt v. Brooks, 11 Ind. 508. 

Md.—Baltimore City Pass. R. Co. 
v. McDonnell, 43 Md. 535. 

Mich.—Cooper v. Mayhew, 40 Mich. 
528. 

Miss.—Mississippi Cent. R. 
Pillows, 101 Miss. 527, 58 S 483. 

Mo.—Neff v. Cameron, 213 Mo. 350, 
111 SW 1139, 127 AmSR 606, 18 LRA 
NS 320. 

N. H.—Moore v. Butler, 48 N. H. 
161. 

N. Y.—Geraty v. National Ice Co., 
16 App. Div. 174, 44 NYS 659 [aff 160 
N. Y. 658 mem, 55 NE 1095 mem]. 

Pa.—Meriz v. Detweiler 8 Watts 


(22 C.J. —21] 


Cou. 
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But admis- 


Declara- 


mental interest 


& S. 376; Merkel v. Naftzinger, 25 
Pa. Dist. 905. 

Tex.—Phillips v. Herndon, 78 Tex. 
378, 14 SW 857, 22 AmSR 59. 

Eng.—Webb v. Smith, R. & M. 106, 
21 ECL 712; Cowling v. Ely, 2. Stark. 
366, 3 ECL 447. 

Ont.—Nicholson v. Rea, 3 U. GC. Q. 
BONS. 84° 

[a] Admissions in pleadings are 
within the rule: (1) Where the plead- 
ing has been superseded by an 
amended pleading. Geraty v. Na- 
tional Ice Co., 16 App. Div. 174, 44 
NYS 659 [aff 160 N. Y. 658 mem, 55 
NE 1095]. (2) Where it is sought 
to use the pleading in another action 
subsequently brought by the ward 
in his own behalf. Schlotterer v. 
Brooklyn, ete., Ferry Co., 75 App. 
Div. 330, 78 NYS 202. 

65. U. S—Clark v. Carrington, 7 
Cranch 308, 3 lL. ed. 354. 

Ala.—Bowen v. Snell, 11 Ala. 379; 
McLemore v. Nuckolls, 1 Sheph. Sel. 
Cas. 591. 

Colo.—Hughes v. Spruance, 15 Colo. 
208, 25 P 307. 

Ga.—Power v. Savannah, ete. R. 
Co., 56 Ga. 471. 

Ill.—Blattner v. Weis, 19 Ill. 246; 
Grier v. Barkley, 182 Ill. A. 541. 

Ind.—Hart v. Miller, 29 Ind. A. 222, 
64 NE 239. 

Iowa.—Conway v. 135 
Iowa 171, 112 NW 764. 

Kan.—Atchison, ete. R. Co. v. 
Ryan, 62 Kan. 682, 64 P 603: Brown 
v. Brown, 62 Kan. 666, 64 P 599. 

Me.—Bigelow v. Foss, 59 Me. 162; 
Savage v. Balch, 8 Me. 27; Richard- 
son v. Field, 6 Me. 3038. 

Mass.—Tyler v. Ulmer, 12 Mass. 
163; Bayley v. Bryant, 24 Pick. 198. 

Mo.—Dillon v. Chouteau, 7 Mo. 386; 
St. Louis Nat. Bank v. Ross, 9 Mo. 
A. 399. 

N. H.—Perkins v. Perkins, 46 N. 
H. 110; Rich v. Eldredge, 42 N. H. 
153; Carlton v. Patterson, 29 N. H. 
580; Pike v. Wiggin, 8 N. H. 356; 
Gopp v~ Upham? 3 No Habs. 

N. Y.—Waegner v. Allemania,: 71 
Misc. 448, 128 NYS 629. 

N. ea ee v. Whitaker, 82 N. 
Conon 6. 

R. I.—Fay v. Feeley, 18 R. I. 715, 
30 A 342. 

Tenn.—Fidelity Mut. Life Assoc. 
v. Winn, 96 Tenn. 224, 33 SW 1045; 
Brown v. Moore, 6 Yerg. 278. 

Wash.—Greenbaum v. Stern, 90 
Wash. 156, 155 P 751; Kinnane v. Con- 
roy, 52 Wash. 651, 655, 101 P 223 [cit 
Cyc]. 

Eng.—Smith v. Lyon, 3 Campb. 465. 

Ont.—Coates v. Kelty, 27 U. C. Q. 
B. 284. 

‘Declarations against interest of a 
party beneficially interested in the 
result of a litigation are always ad- 
missible. 16 Cyc. 984.” Kinnane v. 
Conroy, supra. ‘ 

[a] Illustration—In a_ broker’s 
suit for compensation, declarations 
against interest by one who was to 
share in the commission, and hence 
was beneficially interested, were ad- 
missible. Kinnane v. Conroy, 52 
Wash. 651, 101 P 223. 


Murphy, 
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where an executor or administrator is a formal par- 
ty,°* statements of the person beneficially interested 
are admissible; but where an executor or administra- 
tor is actually representing the interests of the es- 
tate, declarations of an heir at law, next of kin, lega- 
tee, or devisee are inadmissible,®** and under similar 
circumstances the admission of a cestui que trust 
may be incompetent.7° 

Nature of interest. In order to render a person’s. 
admissions competent his interest must be real and 
financial;** it is not sufficient that he has a senti- 


due to relationship,’? is under a 


moral obligation to indemnify a party,7? or has an 
interest similar to the one involved in the action.” 
A person who will be called upon to pay the judg- 
mert in case of an adverse result,’> or who will re- 


[b] Admissions of a ship owner 
may be received in an action: (1) 
Against the ship. Boylan v. The Vic- 
tory, 40 Mo. 244 [app dism 6 Wall. 
(U. S.) 382, 18 L. ed. 848]. (2) By 
the master for freight. Smith v. 
Lyon, 3 Campb. 465. 

{c] Admissions of a deputy sheriff 
who is the real party in interest are 
competent in an action against the 
sheriff. Savage v. Balch, 8 Me. 27; 
Tyler v. Ulmer, 12 Mass. 163; Snow- 
ball v. Goodricke, 4 B. & A. 541, 24 
ECL 238, 110 Reprint 559; Drake v. 
Sikes, 7 T. R. 113, 101 Reprint 883. 

66. Morris v. Stokes, 21 Ga. 552; 
Brown v. Moore, 6 Yerg. (Tenn.) 278. 

67. McLemore v. Nuckolls, 37 Ala. 
662; Hanson v. Parker, 1 Wils. C. P. 
257, 95 Reprint 605. 


68. Atchison, ete., R. Co. v. Ryan, 
62 Kan. 682, 64 P 603; Reagan v. 
Grim, 13 Pa. 508. 

69. Merchants’ Life Assoc. v. 


Yoakum, 98 Fed. 251, 39 CCA 56; Zim- 
merman v. Beatson, 39 Ind. A. 664, 
79 NE 518, 80 NE 165; Gray v. Cot- 
Cc. L. 38; Dickinson v. 


“70. Ala.—Harrison v. Mock, 16 
Ala. 616. 

Colo.—Barker v. Hamilton, 3 Colo. 
291. 


Mass.—Warren v. Carey, 145 Mass. 
78,12 NE 999. 7 

N. Y.—Osgood v. Manhattan Co., 3 
Cow. 612, 15 AmD 304. 

S. C.—Dillard v. Dillard, 33 S.C. L. 


89 

71. U. S—dJudd v. New York, etc., 
SS. Co., 128 Fed. 7, 62 CCA 515, 

Conn.—Stratford v. Sanford, 9 
Conn. 275. 

Ga.—Bridges v. State, 110 Ga. 246, 


34 SE 10387. 
Tll.—Horttman v. Illinois State 
Trust Co., 173 Tll.vA. 234: 
Nebr.—Bentley v. Woolson Spice 
Co., 1 Nebr. (Unoff.) 558, 95 NW 803. 
N. H.—Taylor v. Grand Trunk R. 
Co., 48 N. H. 304, 2 AmR 229. 
Vt.—Underwood v. Hart, 23 Vt. 120. 
‘Tt is not every collateral, inci- 
dental or contingent interest in the 
result of a suit, that furnishes legal 
ground for the introduction of hear- 
say testimony, as being the admission 
of a party in interest.” Judd v. New 


York, ete, SS. Co., 128 Fed. 7, 10, 
62 CCA 515. 
[a] An attorney is not so inter- 


ested in a claim given to him for col- 
lection as to make his personal state- 
ments competent as admissions. Un- 
derwood v. Hart, 23 Vt. 120. 

[b] The prosecutor in a criminal 
case is not regarded as interested in 
the outcome of the proceedings with- 
in the meaning of the rule. Bridges 
v. State, 110 Ga. 246, 34 SE 1037. 

72. Taylor v. Grand Trunk R. Co., 
48 N. H. 304, 2 AmR 229, 

BH Stratford v. Sanford, 9 Conn. 

74. Hamlin Vv. Fitch, Kirby 
(Conn.) 174. 


75. Bayley v. Bryant, 24 Pick. 
(Mass.) 198; Kerchner v. Reilly, 72 
NenCoe al, 
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ceive the whole or a portion of the proceeds in the 
case of a successful one,7* is a real party in interest 


within the rule stated. 


Showing interest. The fact of interest in a third 
person should be established prima facie by evidence 
exclusive of his own declarations.77 


3 76. Hamblett v. Hamblett. 6 N. H. 
33. 

77. Bowen v. Snell, 11 Ala. 379; 
Smith v. Aldrich, 12 Allen (Mass.) 
553; Mullins v. Lyles, 1 Swan (Tenn.) 
337; Harnden v. Toronto Bank, 14 
Uv. on C.PPr 496: 

78. Colo. prawn v. Stair, 25 Colo. 
A. 140, 186 P 100 

Ind.—Gifford v. *Sittora, 58 Ind. A. 
Lal 107 NE 308. 

Y.—Raegener v. Brockway, 58 
eon Div. 166, 68 NYS 712 [aff 171 
N. Y. 629 mem, 63 NE 1121 mem]. 

Oki——-Globes) ete... WO Ins. /Co." Vv: 
Creekmore, 171 P 874. 

Or.—Roberson v. Ellis, 58 Or. 219, 
114 P 100, 35 LRANS 979: State v. 
McDonald, 55 Or. 419, 103 P 512, 104 
P 967, 106 P 444. 

S. G.—wNapier v. Matheson, 86 S. C. 
428, 68 SE 673. 

Tex.—Texas, etc., R. Co. v. Broom, 
538 Tex Civ. A. 78, 114 SW 655; Shel- 
ley v. Nolen, 39 Tex. Civ. A. 307, 88 
SW 524. 

Wash.—Greenbaum v. Stern, 90 
Wash. 156, 155 P 751. 

Eng.—Doe v. Litherland, 4 A. & E. 
784, 31 ECL 345, 111 Reprint 978. 

[a] Admissions of a promoter are 
admissible against the corporation 
formed by him. Raegener v. Rrock- 
way, 58 App. Div. 166, 68 NYS 712 
[aff' 171 N. Y. 629 mem, 63 NE 1121 
mem]. 

79. U. S.—Bowen v. Chase, 98 U. 
S. 254, 25 L. ed. 47; Gaines v. Rolf, 12 
How. 472,13 L. ed. LOTS St: Louis 
Fourth Nat. Bank v. Albaugh, 107 
Fed. 819, 46 CCA 655 [aff 188 U. S. 
734, 23 SCt 450, 47 L. ed. 673]; Grimes 
Dry Goods Co. v. Malcolm, 58 Fed. 
670, 7 CCA 426 [aff 164 U. S. 488, 
17 SCt 158, 41 L. ed. 524]; In re Clark, 
5 F. Cas. No, 2,802, 9- Blatchf. 379. 

Ala.—Wisdom v. Reeves, 31 S ne 
Napier v.’ Elliott; 177 Ala..113,:58 
435; Watters v. Brown, 177 Ala. ny 
58 S 291: Butler v. Butler, 133 Ala. 
377, 32 S 579; McLeod v. Bishop, 110 
Ala. 640, 20 S 130; Beasley v. Clarke, 
102 Ala. 254, 14 S 744; Hart v. Ken- 
dall, 82 Ala. 144, 3 S 41; Moses v. Dun- 
ham, 71 Ala. 173; Baucum v. George, 
65 Alka. 259; Alexander v. Cald- 
well, 55 Ala. 517; Arthur v. Gayle, 38 
Ala. 259; Pearce v. Nix, 34 Ala. 183; 
Lide v. Lide, 32 Ala. 449; Raines v. 
Raines, 30 Ala. 425; Fralick v. Pres- 
ley, 29 Ala. 457, 65 AmD 413; Brewer 
v. Brewer, 19 Ala. 481; Perry v. 
Graves, 12 Ala. 246; Cox’ v,. Hasley, 
rire 362; Webster v. Smith, 10 Ala. 

Ariz.mRush v. French, 1 Ariz. 99, 
25 P 816. 

Ark.—Davies v. Epstein, 77 Ark. 
221,.92 SW 19; Cribbs v. Walker, 74 
Ark. 104, 85 SW 244; Allen vy. Mc- 
Gaughey,. 31 Ark. 252; Leach v. 
Fowler, 22) Ark. 148. 

Cal.—Cooper v. Spring Valley Wa- 
ter Co., 171 Cal. 158, 153 P 936; Bol- 
linger v. Wright, 143 Cal. 292, 76 P 
1108; Rowe v. Hibernia Sav., etce., 
Soc., 134 Cal. 403, 66 P 569; Williams 
Vv. Harter, ; 
Adams v. Grand Lodge AMOR UW; 
105 Cal. 321, 38 P 914, 45 AmSR 45; 
Ord v. Ord, $9 Cal, 523, 34. P 833 Frink 
v. Roe, 70. Cal. 296, 11 P 820; Peo. 
v. Blake, 60 Cal. 4973 Wormouth v. 
Johnson, 58 Cal. 62%; Davis v. Drew, 
58 Cal. 152; Fischer v. Bergson, 49 
Cal. 294; McFadden v. Wallace, 38 
Cai. 51; Bollo v. Navarro, 33 Cal. 459; 
Gallagher v. Williamson, 23 Cal. 331, 
83 AmD 114; Wright v. Carillo, 22 
Cal. 595; Lestrade v. Barth, 19 Cal. 
660; Kneeland v. Wilson, 12 Cal. 241; 
Stanley v. Green, 12 Cal. 148; Lord v. 
Tnomas, 5 Cal. Unrep. Cas. 769, 36 
P 372; Bedell v. Scoggins, 5 Cal. Un- 
rep. Cas. 66, 40 P 954. 
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[§ 410] 6. Privies—a. 
between the declarant and a party to the record may 
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In General. Privity 


render an admission competent,’® and hence where 


Colo.—Davis v. Johnson, 4 Colo. A. 
545, 36 P 887. 

Conn.—Peck, etc., Co. v. Atwater 
Mfg. Co., 61 Conn. 31, 23 A 699; 
Pierce v. Roberts, 57 Conn. 31, 17 A 
2%53 Potter. v. Waite, 55 Conn. 336, 10 
A 563; Ramsbottom  v. Phelps, 18 
Conn. 278; Smith v. Martin, 17 Conn. 
399; Scripture v. Newcomb, 16 Conn. 
588; Rogers v. Moore, 10 Conn. 13; 
Norton v. Pettibone, 7 Conn. 319, 18 
AmD 116. : 

Del.—Pleasanton v. Simmons, 18 
Del. 477, 47 A 697. 

Ga.—Murphy v. Central of Georgia 
R. Co., 185 Ga. 194, 69 SE 117; Mc- 
Elwaney v. MacDiarmid, 131 Ga: 97, 
62 SE 20; Rountree v. Gaulden, 128 
Ga. 737, 58 SE 346; Collinsville Gran- 
ite Co. v. Phillips, 123 Ga. 830, 51 SE 
666; Dozier v. McWhorter, 117 Ga. 
786, 45 SE 61; Ogden v. Dodge Coun- 
ty, 97 Ga. 461, 25 SE 321; Jaffray v. 
Brown, 91 Ga. 57, 16 SE 223; Lamar 
Vv. Pearre, 90 Ga. 377, 17 SE 92; Yonn 
v. Pittman, 82 Ga. 637, 9 SE 667; 
Lewis v. Adams, 61 Ga. 559; Ozment 
v. Anglin, 60 Ga. 242; Harrell v. Cul- 
pepper, 47 Ga. 635; Cloud v. Dupree, 
28 Ga. 170; West v. Bolton, 23 Ga. 
ayes Meek v. Holton, 22 Ga. 491; Horn 
v. Ross, 20 Ga. 210, 65 AmD 621; Set- 
tle v. Allison, 8 Ga. 201, 52 AmD 3935 
Maxwell v. Harrison, 8 Ga. 61, 52 
AmD 385. 


Tll.—Gage v. Eddy, 179 I11. 492, 53 
NE 1008; Miller v. Meers, 155 Il. 584, 
40 NE 577; Francis v. Wilkinson, 147 
Tll. 870, 35 NE 150; Hart v. Randolph, 
142 Ill. 521, 32 NE 517; Riggs v. Pow- 
ell, 142 Il. 453, 32 NB 482; Mueller 
Vv ‘Rebhan, 94 Til. 142; Penn v. Ogles- 
by, 89 Tll. 110; Randegger We ®hrhart, 
i) Tie Ons Hanley v. Erskine, 19 Ill. 
265; Waggoner v. Cooley, 17 Ill. 239; 
Campbell v. Hichorst, 122 Ill. A. 609; 
Treadway v. Treadway, 5 Ill. A. 478. 

Ind.—Durham v. Shannon, 116 Ind. 
403, 19 NE 190, 9 AmSR 860; Brown v. 
Kenyon, 108 Ind. 283, 9 NE 283; 
Creighton v. Hoppis, 99 Ind. 369; Mc- 
Sweeney v. McMillen, 96 Ind. 298; 
Kuhns v. Gates, 92 Ind. 66; Kenney v. 
Phillipy, 91 Ind. 511; Slade v. Leon- 
ard, 75 Ind. 171; Eckert v. Thiplett, 
48 Ind. 174, 17 AmR 735; Bevins v. 
Cline, 21 Ind. 87; Bunberry v. Brett, 
18 Ind. 348; King v. Wilkins, 11 Ind. 
847; Compton v. Fleming, 8 Blackf. 
LBB Donner v. Griffith, (A.) 122 NE 

sina, T.—McCurtain v. Grady, 1 Ind. 
T..107, 38 SW 65. 

Towa.—Bllis. v. Newell, 120 Iowa 
71, 94 NW 463; Moehn v. Moehn, 105 
Towa 710, 75 NW 521; Davis v. Mel- 
son, 66 Iowa 715, 24 NW 526; Benson 
Vv. Lundy, 52 Iowa ODsre NW 149; 
Robinson y. Robinson, 29 Iowa 427; 
Taylor v. Lusk, 9 Towa 444, 

Ixan.—Hubbard vy. Cheney, 76 Kan. 
222, 91 P 798, 123 AmSR 129; Ander- 
son v. Kent, ‘14 Kan. 207. 

Ky.—Justice v. Justice, 124 SW 
351; Dixon v. Labry, 29 SW 21, 16 
Kyl 522; Carpenter v. Carpenter, 8 
Bush 283; Jackson v. Holloway, 14 
B. Mon. 133. 

La.—Brown v. Stroud, 34 La. Ann. 
374; Lejeune v. Barrow, 11 La. Ann. 
501; Leefe v. Walker, 18 La. 1. 

Me. —Munsey v. Hanly, 102 Me. 428, 
67 A 217, 183 LRANS 209; Collins v. 
Taylor, 101 Me. 542, 64 A 946: Fall v. 
Fall, 100 Me. 98, 60 A 718; Phillips v. 
Laughlin, 99 Me. 26, 58 A 64, 105 
AmSR 2538, 2 AnnCas 1; Carter v. 
Clark, 92 Me. 225, 42 A 398; Went- 
worth v. Wentworth, 71 Me. 72; 
Holmes v. Sawtelle, 53 Me. 179; Pea- 
body v. Hewett, 52 Me. 23, 88 AmD 
486; Beedy v. Macomber, 47 Me. 451; 
McLanathan v. Patten, 39 Me. 142; 
Dale v. Gower, 24 Me. 563. 

Md.—Dilley v. Love, 61 Ma. 603; 


an owner of property makes admissions in dispar- 
agement of his title these may be shown against 
persons claiming under or through him.” 


Such an 


Hale v. Monroe, 28 Md. 98; Keener v. 
Kauffman, 16 Md. 296; Gaither v- 
Martin, 3 Md. 146; Robinett v. Wil- 
son, 8 ‘Gill Laos Richards v. Swan, T 
Gill 366; Clary ¥. Grimes, 12 Gill & J. 
iB tie Dorsey v. Dorsey, 3 Harr. & J. 410, 
6 AmD 506; Weems y. Disney, 4 Harr. 
& M. 156. 

Mass.—Luce v. Parsons, 192 Mass. 
8, 77 NE 1032; Sharon First Baptist 
Chureh v. Harper, 191 Mass. 196, 77 
NE 778; Rowell v. Doggett, 143 Mass. 
483, 10 NE 182; Pickering v. Rey- 
nolds, 119 Mass. 111; McGough v. 
Wellington, 4 Allen 502; Blake v. 
Everett, 1 Allen 248; Clark v. 
Houghton, 12 Gray 38; Flage v. 
Mason, 8 Gray 556; Ware v. Brook- 
house, 7 Gray 454; Edgerton v. Wolf, 
6 Gray 453; Plimpton v. Chamberlain, 
4 Gray 320: Hyde v. Middlesex Coun- 
ty, 2 Gray 267; Brattle Square Church 
v. Bullard, 2 Mete. 363; White v. Lor- 
ing, 24 Pick. 319; Foster Wiseblalis 12 
Pick. 89, 22 AmD *4003 Binney v. Hall, 
5 Pick. 503; Davis v. Spooner, 3 Pick. 
284; Bridge v. Eggleston, 14 Mass. 
245, 7 AmD 209. 

Mich.— Ward v. Ward, 37 Mich. 
253; Bower v. Harl, 18 Mich. 367; 
Wilson v. Wilson, 6 Mich. 9. 

Minn.—Taylor v. Hess, 57 Minn. 96, 
58 NW 824; Baker v. Taylor, 54 Minn. 
71, 55 NW 823; Olson v. Swenson, 53 
Minn. 516, 55 NW 596. 

Miss. —Levy v. Holberg, 71 Miss. 
66, 14 S 537; Walker v. Marseilles, 70 
Miss. 283, 128 211; Whitfield’ v. 
Whitfield, 40 Miss. 3525. Graham v. 
Busby, 34 Miss. 272; Brown v. Mc- 
Graw, 20 Miss. 267. 

Mo.—Polo Farmers’ Bank v. Bar- 
bee, 198 Mo. 465, 95 SW 225; Boyn- 
ton v. Miller, 144 Mo. 681, 46 SW 754; 
Wilson v. Albert, 89 Mo. 537, 1 SW 
209; Johnson v. Quarles, 46 Mo. 423; 


Wood v. Hicks, 36 Mo. 326; Tucker v., 


Tucker, 32 Mo. 464; Potter v. McDow- 
ell, 31 Mo. 62; Dickerson v. Chrisman, 
28 Mo.-134; Watson v. Bissell, 27 Mo. 
220; Cavin v. Smith, 24 Mo. 221; Crid- 
dle v. Criddle, 21 Mo. 522; Murray v. 
Oliver, 18 Mo. 405; Perry v. Roberts, 
17 Mo. 36; Turner v. Belden, 9 Mo. 
797; Gamble v. Johnson, 9 Mo. 605. 

Mont.—Washoe Copper Co. v. Ju- 
nila, 43 Mont. 178, 115 P 917; Spell-' 
man v. Rhode, 33 Mont. 21, 81 P 3295. 

Nebr.— Whelan _ v. Union Pac. R. 
Co., 91 Nebr. 238, 1836 NW 20; Cun- 
ningham v. Fuller, 35 Nebr. 58, 52 
NW ha 

N. H.—State v. Vale Mills, 63 N. 
H. 4; Hunt v. Haven, 56 N. H 87; Put- 
nam v. Osgood, 52 N. H. 148; Smith v. 
Forrest, 49 N. H. 230; Bell v. Wood- 
ward, 47 N. H. 539; Baker v. Has- 
kell, 47 N. H. 479, 98 AmD 455; New- 
ell v. Horn, 47 N. H.°379; Hurlburt 
v. Wheeler, 40 N. H. 73; Morrill v. 
Foster, 33 N. H. 379; Dow v. Jewell, 
18 N. H. 340, 45 AmD 371; Badger v. 
ory: 16 N. H. 168; Smith’ v. Powers, 
15 N. H. 546; Pike Vv. Hayes, 14 N. H. 
19, 40 AmD 171 

N. J.—Bdwards v. Derrickson, 28 
Need: 89 Lath) (2S UN Syeda 468, 80 
AmD 220]; Den v. Kip, 26 N. App Be 
3feie BS Wilson v. Terry, . * 

‘ Ba. 231, 


62 A, 3101; BHaston v. Cook, 35 N. J. 


Eq. 

N. Y.—Baird v. Baird, 145 N. Y. 
659, 40 NE 222, 28 LRA 375; Knoch 
v. Von Bernuth, 145 N. Y. 643, 40 NE 
398; Williams v. Williams. 142 N. ‘Ve 
156, 36 NE 1953; Lyon v. Ricker, 141 
N.Y. 225, 36 NE} 189; Flannery v. Van 
Tassel, 127 INGEN, 631, 27 NE 393; 
Tabor v. Van Tassell, 86 N. Y. 642 
Foote v. Beecher;:78 N. Y. 155; chad. 
wick v. Fonner, 69 N.Y. 404; Phil- 
lips v. McCombs, 53 N.Y. eae ‘Spaul- 
ding v. Hallenbeck, 35 N. 204; Gib- 
ney v. Marchay, 34 N, NG 301, Pitts Vv. 


————- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 410] 


admission, being primary evidence, is competent, al- 
though the declarant is available as a witness ;®° but 
it Is necessary, as a preliminary to admitting the 
statement, that the existence of privity should be 


shown.® 


Wilder, 1 N. Y. 525; Enders v. Stern- 
bergh, 2 Abb. Dec. 31, 1 Keyes 264, 33 
HowPr 464; New York Water Co. v. 
Crow, 110 App. Div. 32, 96 NYS 899 
{aff 187 N. Y. 516 mem, 79 NE 1112 
mem]; Marsh y. Ne-ha-sa-ne Park 
Assoc., 25 App. Div. 34, 49 NYS 384; 
Swan v. Morgan, 88 Hun 378, 34 NYS 
829; Rose v. Adams, 22 Hun 389; 
Graves v. King, 15 Hun 367; Sanford 
v. Sanford, 5 Lans. 486, 61 Barb. 
293; Smith v. McNamara, 4 Lans. 
169; Keator v. Dimmick, 46 Barb. 158; 
Baird v. Slaight, 5 Silv. Sup. 214, 8 
NYS 603; Featherly v. Waggoner, 11 
Wend. 599; Austin v. Sawyer, 9 Cow. 
39; Jackson v. McChesney, 7 Cow. 
360, 17 AmD 521; Jackson v. Cris, 
11 Johns. 437; Jackson v. McCall, 10 
Johns. 377, 6 AmD 3843; Jackson v. 
Bard, 4 Johns, 230, AmD 267; 
Cromer v. Pinckney, 3 Barb. Ch. 


466 

N. C.—Gray v. Coleman, 171 N. C. 
344, 88 SE 489; Byrd v. Carolina 
Spruce Co., 170 N. C. 429, 87 SE 241; 
Eddleman v. Lentz, 158 N. C. 65, 72 
SE 1011; Steadman v. Steadman, 143 
N. C. 345, 55 SE 784; Smith v. Moore, 
242. N.. (C277, 65 SH 275, 7 LRANS 
684; Norcum y. Savage, 140 N. C. 472, 
53 SE 289; Hughes v. Boone, 102 N. C. 
137, 9 SE 286; Magee vy. Blankenship, 
95 N..C.,563; Austin .w.. King, 91 N..C. 
286; Headen v. Womack, 88 N. C. 468; 
Gidney v. Moore, 86 N. C. 484; Mel- 
vin v. Bullard, 82 N.C. 33; Roberts v. 
Roberts, 82 N. C. 29; Gidney v. Logan, 
79 N. C. 214; McCanless v. Reynolds, 
67 N. C. 268; Hedrick v. Gobble, 63 
N. C. 48; Cansler v. Fite, 50 N. C. 424; 
Harshaw v. Moore, 34 N. C. 247; Car- 
raway v. Cox, 30 N. C. 79; Bynum v. 
Thompson, 25 N. C. 578; May v. Gen- 
try, 20 N. C. 249; Den v. Herring, 14 
N. C. 340; Johnson vy. Patterson, 9 N. 
ee ube 11 AmD 756; Guy v. Hall, 7 N. 

5 2hO0; 

Oh.—Cheeseman v. Kyle, 15 Oh. St. 
15; Ritchy v. Martin, Wright 442. ; 

Or.—Low v. Schaffer, 24 Or. 2389, 


Sone 678; 
Pa.—In re Gracie, 158 a. 521, 27 
A 1083; Feig v. Meyers, 102 Pa. 10; 


Hunt’s App., 100 Pa. 590; Magee v. 
Raiguel, 64 Pa. 110; Pringle v. Prin- 
gle, 59 Pa, 281; Williard v. Williard, 
56 Pa. 119; Gordner v. Heffley, 49 Pa. 
163; Dawson v. Mills, 32 Pa. 302; St. 
Clair v. Shale, 20 Pa. 105; Alden v. 
Grove, 18 Pa. 377; Sergeant v. Inger- 
soll, 15 Pa. 343; Hugus v. Walker, 12 
Pa. 173; Biddle v. Moore, 3 Pa. 161; 
Pierce v. McKeehan, 3 Pa. 136, 45 
AmD 635; Riddle v. Dixon, 2 Pa. 372, 
44 AmD 207; Gibblehouse v. Stong, 
8 Rawle 437; Weidman v. Kohr, 4 
Serg. & R. 174; Trexler v. Africa, 42 
Pa. Super. 542; Caldwell v. Caldwell, 
24 Pa. Super. 230. 

Porto Rico.—Falero v. Falero, 15 
Porto Rico 111. 

' §. C._—MecClendon v. Wells, 20 S. C. 
514; Ellen v. Ellen, 18 S. C. 489; Ren- 
wick v. Renwick, 43 S. C. L. 50. 

S.:(D.—Redwater Land, etc. Co. v. 
Reed, 26 S. D. 466, 128 NW 702; Sut- 
ton v. Whetstone, 21 S. D.’ 341, 112 
NW. 850. 

Tenn.—Dunn v. Baton, 92 Tenn. 
743, 23 SW 163; Peo. v. Devault, 11 
Heisk. 431. 

Tex.—Byers v. Wallace, 87 Tex. 
503, 28 SW 1056, 29 SW 760; Schmidt 
v. Huff, 19 SW 131: Wallace v. Berry, 
83 Tex. 328, 18 SW 595; Wilson v. 
Simpson, 80 Tex. 279, 16 SW 40; 
Smith v. Gillum, 80 Tex. 120, 15 SW 
794: Morris v. Balkham, 75 Tex. 111, 
12 SW 970, 16 AmSR 874; Hays v. 
Hays, 66 Tex. 606, 1 SW 895; McDow 
v. Rabb, 56 Tex. 154; Hurt v. Evans, 
49 Tex. 311; Fellman v. Smith, 20 
Tex. 99; Lane v. Sanders, (Civ. A.) 
201 SW 1018; Krenz v. Strohmeir, 
(Civ. A.) 177 SW 178; Rice v. Talia- 
ferro, (Civ. A.) 156 SW 242; San 
Antonio Brewing Assoc. v. Magoffin, 
(Civ. A.) 99 SW 187; Matador Land, 
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competent.®? 
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As against one having a paramount or superior 
title, the admissions of one in possession are not 


As against one claiming adversely to the declar- 


ant, an. admission cannot be shown, there being no 


etc., 


Co; v.. Cooper,. 39: ‘Tex... Civ. A. | R. 


(Pa.) 352; Bird v. Pace, 26 Tex. 


99, 87 SW 235; Branch v. Makeig, 9 aoe Niles v. Burke, 14 N. B. 237. 


Tex. Civ. A. 399, 28 SW 1050; Extence 
v. Stewart, (Civ. A.) 26 SW 896; 
Coughran v. Alderete, (Civ. A.) 26 
SW _ 109; Slocum y. Putnam, (Civ. A.) 
25 SW 52. 

Utah.—Scott v. Crouch, 24 Utah 
377, 67 P 1068; Harrington v. Cham- 
bers, 3 Utah 94, 1 P 362 [aff 111 U.S. 
350, 4 SCt 428, 28 L. ed. 452]. 

Vt.—Waterman ,v._ Moody, 103 A 
325; Swerdferger v. Hopkins, 67 Vt. 
136, 31 A 153; Hackett v. Amsden, 59 
Vt. 558, 8 A 737; Putnam v. Fisher, 52 
Vt. 191, 36 AMR 746; Hale v. Rich, 48 
Vt. 217; Alger v. Andrews, 47 Vt. 
238; Hayward Rubber.Co. v. Dunck- 
lee, 30 Vt. 29; Beecher v. Parmele, 9 
Vt. 352, 31 AmD 6383; Denton v. Perry, 
SEVitus8e. 

Va.—Smith v. Stanley, 114 Va. 117, 
75 SE 742; Edmunds v. Barrow, 112 
Va. 330, 71 SE 544; Dooley v. Baynes, 
86 Va. 644, 10 SE 974; Masters v. 
Varner, 5 Gratt. (46 Va.) 168, 50 AmD 
114; Walthall v. Johnson, 2 Call (6 
Va.) 275. 

Wash.—Sallaske v. Fletcher, 73 
Wash. 593, 132 P 648, 47 LRANS 320, 
AnnCas1914D 760. 

W. Va.—High v. Pancake, 42 W. 
Va. 602, 26 SE 536; Crothers v. Croth- 
ers, 40 W. Va. 169, 20 SH 921%; State 
v. Andrews, 39 W. Va. 35, 19 SE 385, 
45 AmSR 884; Fry v. Feamster, 36 
W. Va. 454, 15 SE 253; Corbleys v. 
Ripley, 22 W. Va. 154, 46 AmR 502; 
Houston v. McCluney, 8 W. Va. 135. 

Wis.—Pritchard v. Pyvitchard, 69 
Wis. 878, 834 NW 506; Jilsun v. Steb- 
bins, 41 Wis. 235; RoebkKe v. Andrews, 
26 Wis. 311. 

Eng.—Doe v. Seaton, 2 A. .. EB. 171, 


109, 180 Reprint 1266; Harrison v. 
Vallance, 1 Bing. 45, 8 ECL 394, 130 
Reprint 19; Doe v. Jones, 1 Campb. 
867; Doe v. Cole, 6 C. & P. 359, 25 HCL 
474; Doe v. Rickarby, 5 Esp. 4; Walker 
v. Broadstock, 1 Esp. 458; Davies 
v. Pierce, 2 T. R. 53, 100 Reprint 30. 

N. B.—Niles v. Burke, 14 N. B. 
2 


Ske 

[a] “The purpose of the statement 
did not affect its admissibility,” Sal- 
laske v. Fletcher, 73 Wash. 593, 601, 
132 P 648, 47 LRANS 320, AnnCas 
1914D 760 (in a suit by a wife to re- 
strain a sale under execution against 
the husband, of property which the 
wife claimed as her separate estate 
under a conveyance from the husband, 
a financial statement made by_ the 
husband to the agent of the creditor 
prior to the creation of the liability 
resulting in the judgments was ad- 
missible, although the statement was 
made for another purpose). ‘ 

[b]. Consent to the correction of 
a mistake in the description in a deed, 
in order to be available, must be the 
consent of the last claimant, there- 
under. Bennett. Jellico Coal Co. v. 
East Jellico Coal Co., 152 Ky. 838, 154 
SW 922. 

[c] A declaration as to bounda- 
ries, which is in disparagement of the 
title of the declarant, is admissible 
against those claiming under him. 
Demjng v. Carrington, 12 Conn. 1, 30 
AmD 591; Towner _v. Thompson, 82 
Ga. 740, 9 SE 672; Elgin v. Beckwith, 
119 Til. 367, 10 NE 558; Stumpf v. 
Osterhage, 111 Ill. 82; Treat v. Strick- 
land, 23 Me. 234; Jones v. Pashby, 67 
Mich. 459, 35 NW 152, 11 AmSR 589; 
Smith v. Powers, 15 N. H. 546; Pike v. 
Huves, 14 N. H. 19, 40 AmD 171; Cox 
v. Tomlin, 19 N. J. L. 76; Townsend 
v. Johnson, 3 N. J. L. 706;. Bush v. 
Hicks, 2 Thomns. & C. (N.. Y.). 356; 
Jackson v. McCall, 10 Johns. (N. ¥.) 
377, 6 AmD 343; Cansler v. Fite, 50 N. 
C. 424; Benner v. Hauser, 11 Serg. & 


. U. S.—Gaines v. Relf, 12 How. 
472, 18 L. ed. 1071. 
Conn.—Deming v. Carrington, 12 
Conn. 1, 30 AmD 591 [dist Fitch v. 
Chapman, 10 Conn. 8]. 
Ill. Sandifer v. Hoard, 59 Ill. 246. 
Ind.—I.ynn v. Jeter, 7 Blackf. 300. 
Ky.—Smith v. Leforce. 14 Kyl 399. 
Me.—Holt v. Walker, 26 Me. 107, 45 
AmD 98; Hale v. Smith, 6 Me. 416. 
Md.—Coale v. Harrington, 7 Harr, 
Ce i 
Mass.—Coit v. Howd, 1 Gray 547. 
N. Y.—Bristol v. Dann, 12 Wend. 
142, 23 AmD 122. 
N. C.—Johnson v. Patterson, 9 N. 
e an 11 AmD 756; Guy v. Hall, 7 N. 


Pa.—Gibblehouse  v. 
Rawle 437. 

Tex.—Texas, etc., R. Co. v. Broom, 
53 Tex, Civ. A. 78, 114 SW 655. 

Vt.—Waterman v. Moody, 103 A 
325; Alger v. Andrews, 47 Vt. 238 
foverr ENG only Ee VEEIO TL - 

a.—Walthol v. Johnston, 2 Ca 
(6 Va.) 275. 

Eng.—Woolway v. Rowe, 1A. & E. 
114, 28 BCL 76, 110 Reprint VT51; 
Barough v. White, 4 B. & C. 325, 10 
ECL 600, 107 Reprint 1080, 2 C. & P. 
8, 12 ECL 420; Ivat v. Finch, 1 Taunt. 
141, 127 Reprint 785. 

“It is asked, why not swear him? 
The answer is, The party likes his 
declarations better. He may, from 
some motive, vary his statement; 
and the party offering this evidence 
is alone to judge.” Guy v. Hall, 7 
TS poo tee. 

a n e case of personal prop- 
erty (1) it has been held that declan 
rations of a former owner are not 
admissible against one claiming un- 
der him if the declarant himself may 
be produced as a witness. Lynn v. 
Jeter, 7 Blackf. (Ind.) 300; Coit v. 
Howd, 1 Gray (Mass.) 547; Bristol 
v. Dann, ‘12° Wend. “(N. Y.) 142, 27 
AmD i122; Whitaker v. Brown, 8 
Wend. (N. Y.)°490; Hurd v. West, 7 
Cow. (N. Y.) 752; Alexander v, 
Mahon, 11 Johns. (N. Y.) 185. (2) 
The existence of a distinction between 
real and personal property in that 
behalf was not stated in any of the 
foregoing cases; but there is a hint 
of it in Bristol v. Dann, supra. 

81. Cal.—Cooper v. Spring Valley 
Water Co., 171 Cal. 158, 153 P 936. 
yet C.—Stewart v. Strider, 38 App. 

Ga.—Aiken v. Cato, 28 Ga. 154. 

Mich.—In re Hewitt, 161 Mich. 
536, 126 NW 848, 21 AnnCas 47. 

Mont.—Erbes v. Smith, 35 Mont. 
38, 88 P 568. 

N. H.—Barker v. Publishers’ Pa- 
per Co., 78 N. H. 160, 97 A 749. 

N. Y.—Worley v. Calculagraph Co., 
87 Misc. 309, 149 NYS 943. 

Or.—Ball v. Danton, 64 Or. 184, 
129 P..1032. 

W. Va.—Houston v. McCluney, 8 
ae, 

82. 
929. 

Ga.—Sweeney v. Sweeney, 119 Ga. 
76, 46 SE 76,100 AmSR 159. 

Mass.—Tyler v. Old Colony R. Co., 
157 Mass. 336, 32 NE 227. 

N. C.—Roe v. Journegan, 175 N. C. 
261, 95 SE 495. 

i Fara v. Roderick, 4 Watts & 

S. D.—Murphy v. Dafoe, 18 S. D. 
42, 99 NW 86. 

_Eng.—Papenick v. Bridgewater, 5 
rr hie B. 166, 85 ECL 166, 119 Reprint 

[a] Admissions of a life tenant are 
not competent against the remainder- 
man. Gibson v. Gaines, (Ala.) 73 S 
929; Pool v. Morris, 29 Ga. 374; -74 
AmD 68; Tyler v. Old Colony R. Co., 
157 Mass. 336, 32 NE 227; Roe v. 
Journegan, 175 N, C. 261, 95 SE 495; 
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ashes. 
Ala.—Gibson v. Gaines, 73 S 
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privity.®* 


[§ 411] b. Necessity for Title in Declarant. In 
order to render an admission of a former owner of 
property competent against his successor in title, it 
must have been made ‘at a time when the title was in 
the declarant,** for if it was made either before the 
declarant acquired title 8° or after it had passed out 


Hill v. Roderick, 4 Watts & S. a 
221; Papenick v. Bridgwater, 5 EH. 
183 166, 85 ECL 166, 119 Reprint ree 
83. Duff v. Leary, 146 Mass. 533, 
16 NE 417; Geoghegan v. Marshall, 
S 63; Hamilton v. Holder, 


84. ‘Ala.— Holly v. Flournoy, 54 
pace 99; Gregory v. Walker, 38 Ala. 
6 

Conn.—Pierce v. Roberts, 57 Conn. 
Si ONE yay 

Ga.—Banks _ v. Bradwell, 140 Ga. 
640, 79 SE 572; Harrell v. Culpepper, 
47 Ga. 635. 

Iowa.—Tuttle v. Cone, 108 Iowa 
468, 79 NW 267. 

Kan.—Anderson v. Kent, 14 Kan. 


207. 

Me.—Fall v. Fall, 100 Me. 98, 60 
INARI AOS 

Mass.—Roberts v. Medbery, 132 
Mass. 100. 


peated: .—Campau v. Dubois, 39 Mich. 


Mo.—Renshaw v. The Pawnee, 19 
Mo. 532. 
Mont.—Washoe Copper Co. v. Ju- 


nila. 43° Mont. 178, 105-P. 917. 

N. Y.—Bullis v. Montgomery, 50 
Nee Youco2- 

Oh.—Roberts v. Briscoe, 44 Oh. St. 
596, 10 NE 61 
ae v. Caineron, 43 Pa. 

S. C.—Rennecker v. Warren, 17 S. 
Cc. 130° 

Tenn.—Alexander v. Jennings, 10 
Lea 419. 

Tex.—Snow v. Starr, 75 Tex. 411, 
12 SW 673. 

Va.—Givens v. Manns, 6 Munf. (20 
Van 1912 

85. Ala.—Farrow v. Nashville, 


ete., R. Co., 109 Ala. 448, 20 S 303: 
Murphy v. ‘Butler, 75 Ala. 381; Gar- 
ner v. Bridges, 38 Ala. 276. 
Conn.—Pierce v. Roberts, 57 Conn. 
Bie bY edn its 
lowa—Tuttle v. Cone, 108 Iowa 


468, 79 NW 267; Taylor v. Lusk, 

9 Iowa 444. 

i aa alas ania a v. Kent, 14 Kan. 
Mass.—Stockwell v. Blamey, 129 

Mass. 312; Noyes v. Morrill, 108 

Mass. 396; Bridge v. Eggleston, 14 

Mass. 251, 7 AmD 209; Tyler v. Ma- 


ther,_9 Gray 177; Bond v. Fitzpatrick, 
4 Gray 89. 

Mich.—Benson v. Raymond, 142 
Mich. 357, 105 NW 870, 108 NW 660; 
Capen v. Dubois, 39 Mich. 274. 

N. Y.—Edington v. Mutual L. Ins. 
Co., 67 N. Y. 185; Bullis v. Mont- 
gzomery, BOmeNe Ye 352; Niskern v. 
Haydock, 23 App. Div. 175, 48 NYS 
895; Morris v. Wells, 4 Silv. Sup. 34, 
7 NYS 61; McIntyre v. Costello, 3 
Silv. Sup. 221, 6 NYS 397. 

Oh.—Roberts y. Briscoe, 44 Oh. St. 
596, 10 NE 61. 

Pa.—Eckert v. Cameron, ‘43 Pa. 
fee Payne v. Craft, 7 Watts & S. 


pen C.—Renneker v. Warren, 17 S. 

enh —Alexander y. Jennings, 10 
Lea 419. 

Tex.—Snow v. Starr, 75 Tex. 411, 
12 SW 673; Bell v. Preston, 19 Tex. 
Civ. A. 375, 47 SW 375, 753; Reed v. 
Phillips, (Civ. A.) 33 SW 986. 

Va.—Burton v. Scott, 3 Rand. (24 
Va.) 399. 

86. See infra §§ 413, 414, 417, 421, 
422, 425, 426, 429, 431 

87. Tll.— Randegger v. Ehrhardt, 
51 Til. 101; Myers v. Kinzie, 26 Tl. 
36; Higgins v. White, 18 Ill. A. 480 
[aft 118 Ill. 619, 8 NE 808]. 

Ky.—Justice v. Justice, 124 Sw 
ee Carpenter v. Carpenter, 8 Bush 
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[§§ 410-412 


of him ®* it cannot be received, unless the successor 


[§ 412] c. 
In General. 


1 das re a v. Linstead, 2 Md. Ch. 
Miss.—Taylor v. Webb, 54 Miss. 
9 Mo Sutter vy. Lackmann, 39 Mo. 


Tenn.—Harton v. Lyons, 97 Tenn. 
180, 36 SW 851. 


Tex.—Mortimer vy. Jackson, (Civ. 
A.) 155 SW 341. 
Eng.—Evans vy. Merthyr Tydfil 


Urban Dist. Council, [1899] 1 Ch. 241. 

[a] Unequivocal evidence of ac- 
quiescence or adoption is required in 
order that the grantor’s statement 
may have this effect. Evans v. 
Merthyr Tydfil Urban Dist. Council, 
[1899] 1 Ch. 241. 

Admissions by silence or ac- 
quiescence generally see supra §§ 
356-368. 

88. On issue of fraud on creditors 
see infra §§ 433-438. 

a oes v. Clarke, 102 Ala. 254, 

90. U. S.—Northrop v. Columbian 
Lumber Co., 186 Fed. 770, 108 CCA 
640; Henderson v. Wanamaker, 79 
Fed. 736, 25 CCA 181. 

Ala.—Street v. Shaddix, 197 Ala. 
446, 73 S 73; Nelson v. Howison, 122 
Ala, 578, 25 S 211; Wisdom v. Reeves, 
110 “Ala. 418, 18 S ‘13; “Beasley v. 
Clarke, 102 Ala. 254, 14° S 744; Bau- 
cum v. George, 65 Ala. 259; Alexander 
v. Caldwell, 55 Ala. 517; Pearce v. 
Nix, 34 Ala. 183;: Reed v. Smith, 14 
Ala. 380. 

Ariz. rao RGHS v. Graham, 9 Ariz. 
2b OO. So 

Ark. ee cites Priest, 134 Ark. 161, 
203 SW 1042; Britt v. Berry. 133 Ark. 
589, 202 SW 830; Hughes v. Redus, 
90 Ark. 149, 118 SW 414; Seawell v. 
Young, 77 Ark. 309, 91 SW 544; Allen 
v. MeGaughey, 31 Ark. 252. 

Cal.—Donahue v. Sweeney, 171 Cal. 
388, 153 P 708; Barlow v. Frink, 171 
Cal. 165, 152 P 290; Morgan v. Myers, 
159% Cal. (187, 1138. 1534) Grisezan, 
Terwilliger, 144 Cal. 456, 77 P 1034; 
McFadden v. Ellmaker, 52 Cal. 348; 
Phelps v. McGloan, 42 Cal. 298; Mc- 
Fadden v. Wallace, 38 Cal. 51; Bollo 
v. Navarro, 33 Cal. 459; Sneed v. 
Woodward, 30 Cal. 430; Stanley v. 
Green, 12 Cal. 164; Smith v. Glenn, 
6 Cal. Unrep. Cas. 519, 62 P 180; Lord 
v. Thomas, 5 Cal. Unrep. Cas. 769, 36 
P 372. 

Conn.—Smith v. Martin, 17 Conn. 
399; Rogers v. Moore, 10 Conn. 13; 
Norton v. Pettibone, 7 Conn. 319, 18 
AmD 116. 

Ga.—Roberts v. Neal, oan ate 163; 
Wood v. McGuire, 15 Ga. 
gee ee v. Josslyn, 9 Tas: 657, 

Til.—Bald v. Nuernberger, 274 Ill. 
123, 118 NE 117; Hoffman v. Stephens, 
269 Ill. 376, 109 NE 994; Elgin v. 
Beckwith, 119 TIL. 367, 10 NE 558; 
Campbell v. Hichorst, 122 Ill. A. 609; 
Lang v. Metzger, 206 Ill. 475, 69 NE 
493 [aff 101 Ill. A. 380]. 

Iowa.—Walter v. Brown, 115 Iowa 
360, 88 NW 832; Finch v. Garrett, 102 
Iowa 381, 71 NW 429; Moss v. Dear- 
ing, 45 Iowa 530. 

Kan.—Martin v. Shumway, 89 Kan. 
892, 132 P 993; Kitchell v. Hodgen, 
78 Kan. 551, 97 P 369. 

Ky _—Mann v. Cavanaugh, 62° SW 
854, 33 KyL 238; Baker v. Dobyns, 4 
Dana 220; Forsyth Vv. Kreakbaum, 7 
T. B. Mon. 97. 

La.—Savenet v. Le Briton, 8 Mart. 
N.S. 501. 

Me.—Farnsworth v. Macreadie, 115 
Me. 507, 99 A 455. 

Md.—Keener v. Kauffman, 16 Md. 
296; Richards v. Swan, 7 Gill 366; 
Dorsey v. Dorsey, 3 Harr. & J. 410, 6 
AmD 506. 


in title has concurred or acquiesced therein.®* 

Real Estate—(1) 
Statements made on his own knowl- 
edge ®® by a former owner of real estate are compe- 
tent against one who claims under him by an inter- 
est acquired since the declaration was made,®° un- 


Grantors ®*®°—(a) 


Mass.—Abbott v. Walker, 204 Mass. 
71, 90 NE 405, 26 LRANS 814; Simp- 
son vy. Dix, 131 Mass. 179; Osgood v. 
Coates, 1 Allen 77; Hyde v. Middlesex 
County, 2 Gray 267. 

Minn.—Taylor vy. Hess, 57 Minn. 96, 
58 NW 824. 

Mo.—Akins vy. Adams, 256 Mo. 2, 
164 SW 6038; Minor v. Burton, 228 Mo. 
558, 128 SW 964; Brown v. Patter- 
son, 224 Mo. 639, 124 SW 1; Dicker- 
son v Chrisman, 28 Mo. 134; Mc- 
ner v. Schuster, (A.) 179 SW 

Mont.—Washoe Copper Co. v.. Ju- 
nila, 48 Mont. 178, 115 P 917; Phil- 
uve v. Coburn, 28 Mont. 45, 72 P 

Nebr.—Cunningham y.- Fuller, 35 
Nebr. 58, 52 NW 836. 
ape H.—Morrill v. Foster, 33 N. H. 

N. J.—New Jersey Zinc, een Co. 
v. Lehigh Zine, etc., Co., 59 N. 

SOs oon Aono Loe Horner. v. Stillwell, 
Shr Neer 307; Edwards v. Derrick- 
son, 28 N. J. L. 39 fait 2 9MGING gd. Ea. 
468, 8 AmD 220]; Van Blarcom v. 


Kip 26 Ne dakele come 
N. Y.—Hutchins v. Hutchins, 98 
N. Y. 56; Bingham v. Hyland, 53 


Hun 631, 6 NYS 75; Chadwick v. 
Fonner, 6 Hun 543 [rev but not on 
this point 69 N. Y. 404]; Keator v. 
Dimmick, 46 Barb. 158; Spaulding v. 
Hallenbeck, 39 Barb. 79 [aff 35 N. 
Y. 204]; Jackson v. Myers, 11 Wend. 
533; Padgett v. Lawrence, 10 Paige 
170, 40 AmD 232; Varick v. Briggs, 
6 Paige 323 [aff 22 Wend. 543]; Park 
v. Peck, 1 Paige 477. 

N. C.—Byrd v. Carolina Spruce Co., 
170 N. C. 429, 87 SE 241; Boyden v. 
Hagaman, 169 N. C. 199, 85 SE 411; 
Ratlitt vi. Ratiitty) 131 “INC. e475 42 
SE 887, 63 LRA 963; Magee v. Blank- 
enship, 95 N. C. 563; Headon v. Wo- 
mack, 88 N. C. 468; Satterwhite v. 
Hicks, 44 N. C. 105, 57 AmD 577; Guy 
v. Hall, TN Gots 03 

Oh. —Edg rar v. Richardson, 33 Oh. 
St. 581, 31 AmR 571. 

Okl.—-Globe, OUC.. Man Ins. Comasyve 
Creekmore, 171 P 874, 876 [quot Cyc]. 

Or.—Besser_ v. Joyce, 9° Or. 3105 

Pa.—Poundstone v. Jones, 182 Pa. 
674,.°38, A414; Melldowny v. Wil- 
liams, 28 Pa. 492; Alden v. Grove, 18 
Paroles Brown’ v, Chambersburg 
Bank, 8 Pa. 187; Union Canal Co. v. 
Loyd, 4 Watts & S. 393; Maus v. 
Maus, 5 Watts 315; Reed v. Dickey, 
1 Watts 152; Andrews v. Fleming, 2 
Dall 93.91" ss Wed o Oow,s DeUartar ve 
Line, 11 Pa. Super. 345; King v. 
Weible, 10 Pa. Co. 521; Stein v. Girard 
Cee Pass. R. Co., 10 Phila. 440. 

S. C.—Renwick v. *Renwick, 43 S. 
C. L. 50; Snelgrove v. Martin, Too. 
Ce Gie241 

Ss. D.—Aldous v. Olverson, 17 S. 
D. 190, 95 NW 917. 

Tex.—Wilson v. Simpson, 80 Tex. 
279, 16 SW 40; Snow v. Starr, 75 
Tex. 411, 12 SW 673; Titus v. John- 
son, 50 Tex. 224; Rayner v. Posey, 
(Civ. A.) 173 SW 246; Edwards v. 
Old Settlers’ Assoc., (Civ. A.) 166 
SW 423; Stevens v. Crosby, (Civ. 
A.) 166 SW 62; Rice v. Taliaferro, 
(Civ. A.) 156 Sw 242; Green v. Gres- 
ham, 620) Tex, Civ. A. 601, 53 SW 
382; Campbell v. Antis, 21 Tex, Civ. 
A. 161, 51 SW 343. 

Utah.—Farr v. Wheelwright Con- 
str. Co, 49 Utah 274, 163 “P 256: 
Church of Jesus Christ, etc. v. Wat- 
son, 25. -Utah 45,69 -P 531. 

Vt—Waterman v. Moody, 103 A 
325, 330 [cit Cyc]; Pope v. Hogan, 

A 937; Oakman v. Walker, 69 
Vt. 344, 38 A 


Va.—Gillespie v. Davis, 


63; Downs v. Belden, 


Yor later cases, develooments and changes in the law see cumulative Annotations, same title, page and note number 


116 Va. 


§§ 412-413]. 


less the latter is so situated that the fact stated, 
if true, cannot affect him, as in the case of a pur- 


chaser for value without Hosiee: 91 


the grantor are also admissible to show the exist- 
ence °? and character °3 of easements on the prem- 
The rule is the same whether the admission 
is judicial ** or extrajudicial,®* and a competent ad- 


ises. 


630, 82 SE 705; Whealton v. Doughty, 
116 Va. 566, 82 SE 94; Smith v. 
Stanley, 114 Va. 117, 75 SE 742; 
gerd v. Baynes, 86 Va. 644, 10 SE 


Wash.—Sallaske v. Fletcher, 73 
Wash. 593, 132 P 648, 47 LRANS 
820, AnnCas1914D 760. 

. Va.—Stewart v. Doak, 58 W. 
ha ts, oe SE 95. 
—Hovey v. Lone 33. N.. B: 
462; Payson v. Good, 5 N. B. 272. 

N. S.—Halifax Power Co. v. Chris- 
tie, 48 N. S. 264. 

Ont.—Taylor v. Vanderburgh, 36 
Ont. L. 337, 10 OntWN 53. 

Set certainly cannot be questioned, 
that admissions made by [the grantor 
in a conveyance of real and personal 
property], of facts of which he was 
conusant, at a time when they were 
not in dispute, having no interest 
to make false admissions, and mak- 
ing them to charge himself, are evi- 
dence against him, and those claim- 
ing under him, by title, subsequent 
to such admissions.’’ Richards v. 
Swan, 7 Gill (Md.) 366, 375. 

{a] “The rule is well established 
that the statements of a grantor of 
land, made before he executed the 
deed and while title was by hypothe- 
sis in him, are receivable in evi- 
dence against any grantee claiming 
under him.” Northrop v. Columbian 
Lumber Co., 186 Fed. 770, 776, 108 
CCA 640. 

{b] The owner of a fractional in- 
terest is within the rule. Campbell 
v. Holland, 22 Nebr. 587, 35 NW 871; 
Edmunds v. Barrow, 112 Va. 330, 71 
SE 544. 

91. Ga—wWhite v. Moss, 92 Ga. 
244, 18 SE 13 

Miss.—Farmers’ Bank v. Douglass, 
15 Miss. 468. 

N. Y.—Root v. Wadhams, 35 Hun 
57 [rev on other grounds 107 N. Y. 
384, 14 NE 281]. 

Pa.—McElfatrick v. Hicks, 21 Pa. 


402. 

Tex.—Rayner v. Posey, (Civ. A.) 
173 SW 246. 

92. McElwaney v. McDiarmid, 131 


Ga. 97, 62 SE 20; Blake v. Bverett, 
1 Allen (Mass.) 348; Globe, ete., inf 
Ins. Co. v. Creekmore, (Okl1.) 171 P 
374, 876 [quot Cyc]. 

93. Quick v. Cotman, 124 Iowa 
102, 99 NW 301. 

94. Ford v. Belmont, 30 N. Y. Su- 
per. 97 [aff 30 N. Y. Super. 508]; 
Redwater Land, etc., Co. v. Reed, 
26 S. D. 466, 128 NW 702. 

[a] ‘Admissions contained in an 
answer in chancery are competent. 
Ford v. Belmont, 30 N. Y. Super. 
97 [aff 30 N. Y. Super. 508]. 

95. Noble v. Worthy, 1 Ind. T. 458, 
45 SW 137; Carter v. Saunders, 11 
N. B. 147 
hi 


Admissions by silence or acquies- 
cence see supra §§ 356-368. 

97. Steed v. Knowles, 97 Ala. 573. 
580, 12 S 75. 

98. U. S.—Steinbach v. Stewart, 
11 Wall. 566, 20 L. ed. 56; Fowler v. 
Merrill, 11 How. 375, 13 L. ed. 736; 
Northrop vy. Columbia Lumber Co., 
186 Fed. 770, 108 CCA 640; Kennedy 
v. Bates, 142 Fed. 51, 73 "CCA 237; 
West v. Houston Oil Co., 136 Fed. 
348, 69 CCA 169; Merrill vy. Dawson, 
17 F. Cas. 

{aff 11 How. 375, 13 

Ala.—Gibson v. Gaines, 73 
McGrory v. Donald, 193 Ala. 312, 
68 S 306; Pritchard v. Fowler, 171 
Ala. 662, 55 S 147; Napier v. El- 
liot, 162 ‘Ala. 129, 50 s 148; Foster v. 
Carlisle, 159 Ala. 621, 48 g 665; Bain 
v. Bain, 150 Ala. 453, 43 S 562; Doe 
Vv. Edmondson, 145 Ala. 557, 40 8 
505; Adair v. Craig, 135 Ala. 332, 33 


Lejeune v. Barrow, 11 La. Ann. 


$929; 
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Declarations of 


[§ 413]  (b) 


S 902; Anniston City Land Co. v. 
Edmondson, 127 Ala. 445, 30 S 61; 
Farrow v. Nashville, ete., R. Co., 
109 Ala. 448, 20 S 303; Claflin v. 
Rodenberg, 101 Ala. 213, 13 S 272; 
Anonymous, 34 Ala. 430, 73 AmD 461. 

Ariz.—Miller v. Miller, 7 Ariz. 316, 


64 P 415 

Ark.—Peters v. Priest, 134 Ark. 
161, 203 SW 1042; Scholem v. Jef- 
fries, 125 Ark. 597, 188 SW 800; King 
v. Slater, 96 Ark. 589, 133 SW 173; 
Hughes v. Redus, 90 Ark. 149, 118 SW 
414; Foster v. Beidler, 79 Ark. 418, 
96 SW 175; Crow v. Watkins, 48 Ark. 
169, 2 SW 659; Gullett v. Lamberton, 
6 Ark. 109. 

Cal.—Williams v. Kidd, 170 Cal. 
631, 151 P 1, AnnCas1916E 703; Bol- 
linger v. Bollinger, 154 Cal. 695, 99 
P 196; Ferguson v. Basin Cons. Mines, 
152 Cal. 712, 93 P 867; Ord v. Ord, 
99ECaly5 23; 34 P 83; Taylor v. Cen- 
tral Pac. R. Coz 67 Cal. 615)> 3 SP 
436; Packard v. Moss, 4P 638; Tomp- 
kins v. Crane, 50 Cal. 478; Frink v. 
Roe, 2 Cal. Unrep. Cas. 491, 7 P 481; 
Packard v. ou 2 Cal. Unrep. 
Cas. 365, 4 P 632 

Colo.— Brown v. Potter, 13 Colo. A. 
512,158) Pw785 

Conn.—Redfield v. Buck, 35 Conn. 
328, 95 AmD 241. 

Ga.—Ogburn v. Jones, 142 Ga. 360, 
82 SE 1070; Howell v. Clements, 139 
Ga, 441, 77 SE 564; Manning v. Man- 
ning, 135 Ga. 597, 69 SE 1126; Geor- 

SiMe ele), Co: Vv. Fitzgerald, 108 
aa 507, 34 SE 316, 49 LRA 175; 
Bowden v. Achor, 95 Ga. 2438, 22 SE 
254; Towner v. Thompson, "81 Ga. 
171, 6 SE 184; Muller v. Rhuman, 62 
Ga. 332; Monroe v. Napier, 52 'Ga. 
385; Adair v. Adair, 38 Ga. 46; Gill 
v. Strozier, 32 Ga. 6 

Ida.—Josslyn v. Daly, ,15 Ida. 137, 
96 P 568. 

Ill.— German-American Nat. Bank 
v. Martin, 277 Ill. 629, 115 NE 721; 
Essary v. Marvel, 274 Tl. 576, 113 
NE 859; Shipley v. Shipley, 274 Tl. 
506, 113 NE 906; Butler v. Garrett, 
274 Ill. 178, 113 NE 32; Close v. 
Chicago, 257 Il. 47, 100 NE 215; 
Ryder v. Ryder, 244 "Tl. 297, 91 NE 
451; Elliott v. Western Coal, ete., 
Co., 243 Ill. 614, 90 NE 1104, 134 Am 
SR’ 398, 17 ‘AnnCas 884; Potter v. 
Barringer, 236 Ill. 224, 86 NE 233; 
Lang v. Metzger, 206 Til. 475, 69 NE 
493 [aff 101 Ill. A. 380]; Holton v. 
Dunker, 198 Ill. 407, 64 NE 1050; 
Shea v. pee, 164 ‘Ill. 614, 45 NE 
1021, 45 AmS 215; Bentley 
O’Bryan, 111 ti. 533 ’Browe v. Cal. 
lender, 105 Ill. 88; Miller v. Smith, 
AS Taalil Veto G72 

Ind.—Higgins v. Spahr, 145 Ind. 
167, 483 NE 11; McSweeney v. Mc- 
Millen, 96 Ind. 298; Stribling v. 
Brougher, 79 Ind. 328; Harness v. 
Harness, 49 Ind. 384; Burkholder v. 
Casad, 47 Ind. 418; Thompson _v. 
Thompson, 9 Ind. 323, 68 AmD 638; 
Jonas v. Hirshberg, 40 Ind. A. 88, 
79 NE 1058. 

Ind. T.—Ikard v. Minter, 4 Ind. T. 
214, 69 ‘Sw 852. 

Iowa.—Bureh v. Nicholson, 157 
Towa 502, 137 NW 1066; O’Neil v. 
Vanderburg, 25 Iowa 104; De France 
v. Howard, 4 Iowa 524. 

Kan.—Pentico v. Hays, 75 Kan. 76, 
88 P 738, 9 LRANS 224; Sumner v. 
Cook, 12 Kan. lave Smith v. Wilson, 
5 Kan. A. 379, 

Ky.—Aylor v. Aylor, 158 Ky. 7138, 
166 sw 216; Bennett Jellico Coal 
Co. v. Hast Jellico Coal Co., 152 Ky. 
838, 154 SW 922; Soward v. Ratliff, 
152 Ky. 105, 153 SW 29; Ratliff v. 
Sowards, 152 Ky. 97, 153 Sw 25; Bow- 
man v. Baker, 147 Ky. 437, 144 SW 
383; Jones v. Tennis Coal Co., 94 
Sw 6, 29-KylL 623; Perry v. Pore, 
90 SW 952, 38 Kyl 897; Norfleet v. 
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mission may be by silence or acquiescence, or in a’ 
written instrument which is not affected for the pur- 
pose for which it is designed.®7 


Statements after Alienation. Dec- 


larations of a grantor, made after he has parted with 
his title, are not admissible against his grantee or 
other persons claiming under his grant.?8 


The rule 
Logan, 54 SW 713, 21 Ky 1200; 
Johnson v. Johnson, 2 SW 487, 8 


KyL 600; Beall v. Barclay, 10 B. 
Mon. 261; Rees v. Lawless, 4 Litt.. 
218; Starling v. Blair, 4 Bibb 288; 
Judah v. Fleming, 4 By 888; Judah 
v. Whalen, 12 Ky. Op. 28 
La.—Burg v. Rivera, 105 La. 144, 
29 S 482. 
Me.—Pierce v. Faunce, 37 Me. 63. 
Md.—Dixon v. Dixon, 123 Md. 44, 
90 A 846, AnnCasi915D 616; Johnson. 
v. Johnson, 96 Md. 144, 53 A 792; 
Dodge v. Stanhope, 55 Md. 113; Cecil 
v. Cecil, 20 Md. 153; Parks v. Parks, 
19 Md. 323; Baltimore County Mut. FY 
Ins. Co. v. Deale, 18 Md. 26, 79 AmD 


673. 
Mass.—O’Donnell v. Hall, 154 
Mass. 429, 28 NE 349; Warren v. 


Carey, 145 Mass. 78, 12 NE 999; Chase 
v. Horton, 143 Mass. 118, 19 NE 31; 
Wilcox v. Waterman, 113 Mass. 296; 
Bartlet v. Delprat, 4 Mass. 702. 
Mich.—Rix v. Smith, 145 Mich. 203, 
108 NW 691; Benson v. Raymond, 142: 
Mich. 357, 105 NW 870, 108 NW 660. 
Minn.—Dickson v. Miller, 124 Minn. 
346, 145 NW 112; Kurtz v. St. Paul, 
ete., RaCowrci Minn. 18, 68 NW 1: 
Beard v. Minneapolis First Nat. 
Bank, 41 Minn. 153, 43 NW 7; Groff. 
v. Ramsey, 19 Minn. 44. 
Mo.—Whiteley v. Babcock, 202 SW 
1091; Brinkerhoff v. Juden, 225° Mo. 
698, 164 Sw 523; Enders v. Richards, 
33 Mo. 598; Cavin v. Smith, 24 Mo. 
221; Western Auction, etc., Coma 
Shore, (A.) 179 SW 769; Lusse v.. 
Lusse, 140 Mo. A. 497, 120 SW 114; 
J. I. Case Plow Works v. Ross, 74 
Mo. A. 437; Current River Lumber 
Co. v. Cravens, 54,Mo. A. 216. 
Nebr.—Johnson v. Petersen, %101 
Nebr. 504, 163 NW _ 869; Johnson v. 
Peterson, 100 Nebr. 255, 159 NW 414; 
Zobel v. Bauersachs, 55 Nebr. 20, 75 
NW 48; Consolidated Tank Line Co. 
v. Pien, 44 Nebr. 887, 62 NW 1112: 
N. J.—Price v. Plainfield, 40 N. J. 
L. 608; Burk v. Hand, 45 N. a Kq. 166, 
16 A 693; Beeckman v. Montgomery, 
14 N. J. Eq. 106, 80 AmD 2 
N. Y.—Lent v. Shear, 160 N. Y. 462, 
55 NE 2; Hutchins v. Hutchins, 98 
N. Y. 56; ‘Sanford v. Ellithorp, 95 N. 
Y. 48; Johnston v. Garvey, 139 App. 
Div. 659, 124 NYS 278 [aff 201 N. Y: 
548 mem, 95 NE 1130 mem]; Kalish 
Vv. Higgins, 70 App. Div. 192, 75 NYS 
397 [aff 175 N. Y. 495 mem, 67 NE 
1084 mem]; Leary v. Corvin, 63 App. 
Divelbly Th NYS 335: Pfeffer v. Kling, 
58 App. Div. 179, 68 NYS 641 {aff 171 
N. Y..668 mem, 64 NE 1125 mem]; 
In re Reynold, 163 NYS 803; Padgett 
v. Lawrence, 10 Paige 170, 40 AmD 


232; Varick v. Briggs, 6 Paige 323 
laff ve Wend. 543]. 
C.—Gill v. Porter, 176 N. C: 


451, “97 SE 381; Roe v. Journegan, 175 
N.C 261, 95 SE 495; Campbell v. Sig- 
mon, 170 N. C. 348, 87 SH 116, AnnCas 
19180 40; Ritter, Lumber Co. v. Mont- 
yale Lumber Co:, 169 N. C. 80, 85 SE 
438; Tart v. Tart, 154 N. C. 502, 70 
SE 929, AnnCas1912A 952; Latta v: 
Catawba Electric, etc., Co., 146 N. C. 
285, 59 SE 1028; Headen v. Womack, 
88 N. C. 468; Melvin v. Bullard, 82 
N. C. 33; Burroughs v. Jenkins, 62 
N. C. 33; Ward v. Saunders, 28 N. C: 


382. 

N. D.—Leonard v. Fleming, 13 N. 
D. 629, 102 NW 308. 

Oh.—Voss v. Murray, 50 Oh. St. 19, 
32 NE 1112; Hill v. Ludwig, 46 Oh: 
St. 373, 24 peas 596; Williams v. Mears, 
2 Disn. 604, 4 WklyLGaz 293 

Or.—Miller v. Fisher, 90 Or. 117; 
174 P 1152; Stephenson v. Van Blok- 
land, 60 Or. 247, 118 P 1026; Krew- 
son v. Purdom, 11 Or. 266, 3 P 822. 

Pa,—Baldwin v. Stier, 191 Pa. 432, 
AS VAL So On Carrivianeo Cy rick Coke 
Co., 170 Pa. 52, 32 A 656; McLaughlin 
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applies, although the grantor has reserved an equit- 
able interest in the land conveyed.®® Abandonment + 
or dedication? is regarded as equivalent to a con- 
veyance for the purpose of making the rule applic- 
able; and the rule is the same where the property 
has been removed from the possession of the declar- 


ant by operation of law.® 


Where persons claim under successive deeds of 
@ common grantor, his relevant declarations affect 
grantees taking under conveyances subsequent there- 
to, but are inadmissible against those who acquired 


interests prior to that time.* 


1§ 414] 


mortgagee, so far as they affect 


veyed,® unless they were made after the execution 


wv. McLaughlin, 91 Pa. 462; Hartman 
VY, Diller, 62 Pa. 37; Olfsheskey v. 
Graham, 46 Pa. Super. 523; Park v. 
Park, 39 Pa. Super. 212. 

Porto Rico—Soriano v. Arrese, 1 
Porto Rico Fed. 194. 

S. C—Agnew v. Adams, 26 S. C. 
101, 1 SE tant Renwick v. Renwick, 


43 S.C. L. 
it ete nan v. lLacefield, 4 
Caraway v. Caraway, 7 


Heisk. 209; 
Coldw. 245. 

Tex.—Henry v. Phillips, 105 Tex. 
759,151 Sw 533 [rev (Civ. A.) 135 SW 
3821; Wallace v. Berry, 83 Tex. 328, 
18 SW 595; Jung v. Petermann, (Civ. 

tA 194 SW 202; Stolte v. Karren, 
ae A.) 191 sw 600; Brown v. 

oakum, (Civ. A.) 170 Sw 808; Bird- 
He v. Allen, (Civ. A.) 166 SW DT 
y Lumber Co. v. Stewart, (Civ. 
ree 161 SW 3872; Rankin v. Rankin, 

Civ. A.) 134 SW 392; Pardue v. Whit- 

eld, 53 Tex. Civ. A. 638, 115 SW 306; 
Parks v. Worthington, 101 Tex, 505; 
109 SW 909 [aff (Civ. A.) 104 SW 
921]; Beall v. Chatham, 100 Tex. 371, 
99 Sw 1116 [rev (Civ. A.) 94 SW 
1086]; Maffi v.-Stephens, (Civ. A.) 93 
SW 158; McKnight v. Reed, 30 Tex. 
Civ. A. 204, 71 SW 318; chefs v. Jesse 


French Piano, etc., Co., 21 Tex. Civ. 
A. 623, 62 SW 621; itcher v. Stipe, 
«Civ. A.) 45 SW 329; Stephens v. 


dohnson, (Civ. A.) 45 Sw 328; Smith 
Vv. James, (Civ. A.) 42 SW 7193; Phil- 
lips v. Sherman, (Civ. A.) 39 Sw cout 
Let v. Harrell, (Civ. A.) 29 S 

pole ey ges ti v. Rich, 22 Utah 123, 


Vt.—Cilley v. Bacon, 88 Vt. 496, 93 
261; Norton v. Perkins, 67 Vt. 
03, 31 A 148; Aiken v. Peck, 22 Vt. 
255: Shepherd v. Hayes, 16 Vt. 486; 
Brackett v. Wait, 6 Vt. 411. 

Va.—Interstate Goal; ‘etc.,. Co, Vv. 
Clintwood Coal, ete., Co., 105 Va. 
$74, 54 SE 593; ‘Thornton Vv. Gaar, 87 
Va. 315, 12 SE 753. 

Wash —Browitt — v. Fiegle, 103 
Wash. 334, 174 P 444. 

W. Va—Ritz v. Ritz, 64 W. Va. 
107, 60 SE 1095; Crawford v. Work- 
man, 64 W. Va. 19, 61 SE 322; Fry 
Vv. Feamster, 36 W. Va. 454, 15 SE 
253; Casto v. Fry, 33 W. Va. 449, 
10 SE 799. 

Wng.—Sidmouth v. Sidmouth, 2 
Beav. 447, 17 EngCh, 447, 48 Reprint 


125 ma 
S.—Boehner v. Hirtle, 46 N. S. 
28h: Miller v. Demers, 44 N. S. 347. 
“This principle is elementary.” 

illiams v. Kidd, 170 Cal. 631, 649, 

1 P 1, AnnCasi916E 703. 

[a] Boundaries.—The admissions 
af a grantor, after he has conveyed 
the land, as to its boundaries, are 
not admissible against the grantee, 
although such admissions concern 
Other land owned by the grantor at 
the time they are made, and bounded 
by the lines in dispute. Hills v. Lud- 
wig, 46 Oh. St. 373, 24 NE 596. 

{b] Declarations not affecting 
title of transferee.—(1) The rule 
does not exclude evidence of state- 
ments which are not of such char- 
acter as to affect the interest of the 


(2) Mortgagors and the Like. 
rations of a mortgagor are competent as against the 


EVIDENCE 


[§ 415] (3) 


lien,® 


[§§ 413-417 


of the mortgage. The same principle applies in the 
case of other liens on real property.’ 


Lienholders. Admis.ions made by 


one holding a lien on real property are competent 
against others whose title is derived through such 
unless made after the declarant’s interest in 


the property had terminated.® 


[§ 416] (4) 


Landlord and Tenant. Declara- 


tions of a landlord in relation to the estate leased 
are usually competent against his tenant,° but dec- 
larations of a tenant cannot be received as admis- 


sions as against the landlord.1+ 


Decla- [§ 417] (5) 


the estate con- 


transferee. Martin v. Shumy.ay, 89 
Kan. 892,-132 P 9938; Archibald v. 
Archibald, 40 N. S. 406. (2) Where 
the issue is whether a deed to a son 
was intended as a gift or an ad- 
vancement, statements of the grantor 
subsequent to the making of the deed 
are admissible to show his real pur- 
pose. Martin v. Shumway, 89 Kan. 
B95, 132 P 993. 

99. Warren v. Carey, 145 Mass: 
78, 12 NE 999. 

1 May v. Jones, 4 Litt. (Ky.) 21. 

2. Hayden v. Stone, 121 Mass. 413. 

3. Benshaw v. The Pawnee, 19 Mo. 


532. 

4. Ala.—Alexander v. Caldwell, 55 
Ala. 517. 

Ark. eed v. Walker, 74 Ark. 
104, 85 SW 244 


Cal.—Colton v. Seavey, 22 Cal. 496. 

Conn.—Lockwood v. Lockwood, 56 
Conn. 106, 14 A 293; Nichols v. Hotch- 
kiss, 2 Day 121. 

N. C.—Braswell v. Gay, 75 N. C. 
515, 518: 

Tex.—Pardue v. Whitfield, 53 Tex. 
Civ. A. 63, 115 SW 3806. 

Wis.—McCormick v. Herndon, 67 
Wis. 648, 31 NW 3038. 

5. Ala.—Speakman v. Vest, 152 
Ala. 6238, 44 S 1021. 

Kan.— Sherman County Bank v. 
McDonald, 57 Kan. 358, 46 P 703. 

Mass.—Flagg v. Mason, 141 Mass. 
64, 6 NE 702. 

Mo.—Haenschen v. Luchtemeyer, 
49 Mo. 51. 
oe H.—Hunt v. Haven, 56 N. H. 

N. Y.—Foote v. Beecher, 78 N. Y. 
155, 7 AbbNCas 358. 

Pa.—Frear_v. Drinker, 8 Pa. 520. 

{a] Boundary.—For the purpose 
of showing the true boundary line 
of land, declarations of the mortga- 
gor in possession are admissible 
against one claiming under a fore- 
closure of the mortgage. Flagg v. 
Mason, 141 Mass. 64, 6 NE 702. 

{b] When not relevant.—In an 
action to establish the lien of a leg- 
acy as against a devisee’s mortgagee, 
declarations of the devisee are in- 
competent to prove nonpayment of 
the legacy. Conkling v. Weatherwax, 
0 App. Div. .585, 86 NYS 139 [aff 
181 N. Y. 258, 73 NE 1028, 2 Ann 
Cas 740). : 
ion Ark.—Cornish v. Dews, 18 Ark. 


Cal. Ree v. Serpa, 86 Cal. 241, 
24 P 1013 

Conn.—White  v. Wheaton, 16 
Conn. 530. 

Ida.—Josslyn v. Daly, 15 Ida. 137, 
96 P 568. 

Ill._—Lang v. Metzger, 206 Ill. 475, 


69 NE 493 [aff 101 Ill. A. 380]; Mul- 
lanphy Sav. Bank v. Schott, 135 Ill. 


655, 26 NE 640, 25 AmSR 401; Beli | 


Vv. Prewitt, 62 Tl. A Mathias v. Mil- 
ler, 164 TP tA: 11 

Ky.—Garrard os ‘ Hibbard, 152 Ky. 
672, 1538 SW 947; Nelson v. Terry, 
56 SW 672, 22 Kyl 111; Hayden v. 
Mcllvain, 4 Bibb 57. 

Md.—Carson v. White, 6 Gill 17. 
Pah -—Perkins v. Barnes, 118 Mass. 


Donors. Admissions of a donor 


are competent to effect the title or interest of the 
donee,!? unless they were made subsequent to the 
consummation of the gift.1% 


Tie sarc or v. Longan, 42 Mo. 

'N. Y.—Newgass v. Auburn Loan 
Co., 81 App. Div. 411, 80 NYS 778; 
Duane v. Paige, $2 Hun 139, 31 NYS 


310. 
N. C.—Jarvis v. Vanderford, 116 
N.C. 147, 21 .SHE 302. 
Okl.—Enid First Nat. Bank v. Yoe- 
man, 17 Okl. 613, 90 P 412 
Pa.—Hoffman v. Lee, 3 Watts 352. 
S: pe ge. v.. Heriot, 4 8. G 


Vt.—Mower v. McCarthy, 79 Vt. 
ae 64 A 578, 118 AmSR 942, 7 LRANS 


7. Severson v. Gremm, 124 Iowa 
729,100 NW 862; Howardy v. McKen- 
zie, 54 Tex. 171. 

8. Anderson v. Lee, 73 Minn. 397, 
76 NW 24; Baird v. Baird, 145 N. y: 
659, 40 NE 222, 28 LRA 375; Scheur- 
er v. Brown, 67 App. Div. 6567,. 73 
NYS a Parkhurst v. Higgins, 38 
Hun (N. Y.) 118; McClendon v. Wells 
20 S.C. 514; Walthal y. cohnston, % 
Call (6 Va.) 27 

9. Gowdy v. "Gorge. 83 S. C.. 349; 
65 SE 385. 
oe Ky.—Cox v. Winston, 3 ae 
Rae ey eaene v. Taylor, 101 Me. 542, | 

MiaiSes solpiachett v. Com., 223 Mass. 
119, 111 NE 1036, AnnCasi1918B 863. 
want Y.—Jackson v. Myers, 11 Wend. 

Eng.—Crease v. Barrett, 1 C. M. & 
R. 932, 149 Reprint 1353. 

[a] Certificates of condition, filed 
by a lessor, and containing state- 
ments as to the value of the land, 
are not binding on the lessee, in a 
proceeding to assess damages to the 
land by reason of the erection of a 
bridge. Brackett v. Com.. 223 Mass. 
119, 111 NE 1036, AnnCas1918B 8638. 

11. Haley v. Miller, 193 Ala. 482, 
69 S 564; Gordon v. Ritenour, 87 Mo. 
54; Mooring v. McBride, 62 Tex. 309; 
Interstate Coal, etc., Co. v.. Clint- 
wood Coal, etc., Co., 105 Va. 574, 54 
SE 598. 

12. Ga. —Ogden a Dodge County, 
97 Ga. 461, 25 SE 3 

Minn.—Hayes v. Hayes, 126 Minn. 
889, 148 NW 125. 

N. Y.—Burlingame v. Robbins, 21 
Barb. 327. 

Tex.—Harhart v. Agnew, (Civ. A.) 
190 SW_1140. 

Vt.—Pope v. Hogan, 102’ A 937. 

13. Ala.—Gillespie v. Burleson, 28 
Ala. 551; Walker v. Blassingame, 17 
Ala. 810: Strong v. Brewer. 17 Ala. 
706; Julian v. Reynolds, 8 Ala. 680. 

Ark.—Rector ¥. Danley, 14 Ark, 
304; Prater v. Frazier, 11 Ark. 249, 

Cal.—Francoeur v. Beatty, 170 Cal, 
740, 151 P 123. 

Ga.—Ogden v. Bocas ‘County, 97 
Ga. 461, 25 SE 32 

Ind.—Paine v. Grif, 7 Blackf. 485; 

Ky.—Aylor v. Aylor, 158 Ky. 718, 
166 Sw 216; Strelow v. Vonderhide, 3 
KyL ce 

N. Y.—Sanford v Sanford, 5 Lans. 
486; Woodruff v. Cook, 25 Barb. 505; 
Schmidt v. Schweitzer, 137 NYS 807: 

_N. C.—Eelbank v. Burt, 3 N. C. 330, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 418-420} 
[§ 418] 


on his title.1® 
{§ 419] 
est. 


Oh.—Hall v. Geyer, 14 Oh. Cir. Ct. 
ma bs Oh, Cir. Dec. 436. 

C.—Sumner v. Murphy, 20 S. C. 
L. S188. 27 Amp 397; Hunter v. Par- 
sons, 188.¢. 59 

ee. Gvoons Vv. Rust, 27, Tex. 231. 

Va.—Brock v. Brock, 92 Va. 173, 23 
SE 224; Smith v. Betty, 11 Gratt. (53 
Va.) 752 

Wis.—Hilton v. Rahr, 161 Wis. 619, 
155 NW 116. 
ne Ala.—Stubbs v. Beene, 37 Ala. 

Kan.—Central Branch Union Pac. 
Bog v. Andrews, 37 Kan. 162, 14 P 

H.—Baker v. Haskell, 47 N. H. 
472, “93 AmD 455. 
Y.—Russell v. Amlot, 132 App. 
Div, 584, 116 NYS 1080. 
Pa.—Lee v. Parker, 5 Whart. 342. 

15. Machem v. Machem, 28 Ala. 
374; Ex p. Yown, 1758S. C. 5 

16. Ala.—Pittman Vv. Pittman, 124 
Ala. 306, 27 S 242. 

Ar k.—Russell v. Webb, 96 Ark. 190, 
131 SW 456. 

Cal.—Horton v. Winbigler, 175 Cal. 
149, 165 P ua Donnelly v. -tees, 141 
Cal. 56,74 P 4 

Ga.— Allen Ba “Allen, 146 Ga. 204, 91 
SE 22; Studstill v. Willcox, 94 Ga. 
690, 26 ee 120; Yonn v. Pittman, 82 
Ga. 637, 9 SE 667; Terry v. Rodahan, 
79 Ga. 278, 5 SE 38, 4 AmSR 420; 
Lewis v. Adams, 61 Ga. 559. 

Ill.—Rust v. Monehele. 25 Til. 336. 

Ind.—Wallis v. Luhring, 134 Ind. 
447, 34 NE 231; McSweeney v. McMil- 
len, 96 Ind. 298; Vannice v. Dungan, 
41 Ind. A. 27, 83 NE 250. 

Iowa.—Burch v. Nicholson, 157 
Iowa 502, 1837 NW 1066; Davis v. 
Melson, 66 Iowa 715, 24 NW 526. 

Ky. — O'Neal v. Fenwick, 64. SW 
952, 23 Kyl 1219; Mann v. Cava- 
naugh, 110 Ky. 776, 62 SW 854. 

La.—Boatner v. Scott, 1 Rob. 546. 
Arcola Sree Vv. Wentworth, ei) 

e 

Me eet O88 v. Iler, 103 Md. 592, 64 


A.3 

“Mass, —Sharon First Baptist Church 

Harper, 191 Mass. 196, 77 NE 778; 
Plimpton Vv. Chamberlain, 4 Gray 320; 
Hodges v. Hodges, 2 Cush. 455; White 
v. Loring, 24 Pick. 319. 

Mich.—Benson v. Raymond, 142 
Mich. 357, 363, 105 NW 870. 108 NW 
660 [cit Gye: ‘Chipman Vv. Thompson, 
Walk. 40 

Minn. ae a ays v. Lamont, 128 
Minn. 525, 151 NW 416; Hosford v. 
Rowe, 41 Minn. 245, 42 NW 1018. 

Miss.—Graham v. Busby, 34 Miss. 
272. 
' Mo.—Long v. McDow, 87 Mo. 197. 

Nebr.—Johnson v. Petersen, 100 
Nebr. 255, 159 NW 414. 

N. H.— Roberts v. Rice, 69 N. H. 
472, 45 A 237; Baker v. Haskell, 47 
iNaeee 479, 93 AmD 455; Hurlbut v. 
Wheeler, 40 N. H. 73; Little v. Gib- 

» £..,505;5 Tilton v. Emery, 17 
H. 536. 


‘N. J.—Midmer v. Midmer, 26 N. J. 
Eq. 299 [aff 27 N. J. Eq. 5481. 

N. SOE yah etal v. Hallenbeck, 35 
N. 204; Gibney v TSR CRAY +. 34_N. 
Ns 301, Winders v. Sternbergh, 2 Abb. 
Dec. 31, 1 Keyes 264, 33 EBD 464; 
Lucia Min. Co. v. Evans, 146 App. Div. 
416, 131 NYS 280; New York Water 
.°Co. v. Crow, 110 App. Div. 32, 96 NYS 

899 [aff 187 N. Y. 516 mem, 79 NE 
1112 mem]; McClellan v. Grant, 83 
App. Div. 599, 82 NYS 208 [aff 181 
N. Y. 581 mem, 74 NE 1119 mem]; 
Parkhurst ‘v. Higgins, 38 Hun 113; 
Rose v. Adams, 22 Hun_ 389; Spaul- 
ding ms Hallenbeck, 39 Barb. 79 [aff 
35 N. Y. 204]; Baird v. Slaight, 5 Silv. 


Sup. 214, 8 NYS 603; Lucky v. Odell, ! 


(6) Deceased Owners. 
missions as to matters of fact 15 concerning his title 
or interest, made by a deceased owner of real es- 
tate, are competent against his heirs at laws 1é 
or devisees,’” and also against his executors or ad- 
ministrators in any proceedings in which these rely 


(7) Husband and Wife; Dower Inter- 
It has been considered by several courts that 


EVIDENCE 


Relevart 14 ad- 


[22C.J.] 359 


a tenant in dower does not claim under her hus- 
band in such a sense that his declarations are compe- 
tent against her by reason of privity,!® although 
the contrary view has also been asserted.?° 

[§420] d. Personal Property—(1) Venders?? 
—(a) In General. 


It is very generally held that ‘a 


relevant ?? statement by the owner of chattels, re- 


parties claiming 


46 N. Y. Super. 547; qocnoD v. Mc- 
Call, 10 Johns. 377, 6 Am 343. 
Oh.—Tipton iW fee tO Ch. 273. 
Pa.—Hunt’s App., 100 Pa. 590; Wil- 
liard v. Williard, 56 Pa. 119; Wilson 
v. Eckman, 55 Pa. Super. 403. 
Philippine.—Leonardo v. Santiago, 
7 Philippine 401. 
Tenn.—Lee v. Johnson, (Ch. A.) 53 
EAs 183 
Tex.—Rose v. Hays Inv. Co., (Civ. 
A.) 205 SW 140; Lane v. Sanders, 
(Civ. "Aly 201 Sw 1018; Ruedas vy. 
O’Shea, (Civ. A.) 127 SW "891; Warner 
Vv. Sapp, (Civ. A.) 97 SW 125; Shel- 
burn v. McCrocklin, (Civ. A.) 42 SW 
329; pups Vv. Sherman, (Civ. A.) 
39 SW 1 
Utah. ist Ae of Jesus Christ, ie HA 
v. Watson, 25 Utah 45, 69 P 53 
gay tv Waterman Vv. Moody, ‘08 A 
56 sin 807 v. Schaaf, 106 Va. 799, 
Wis.—Kreckeberg v. Leslie, 111 
Vea 462, 87 NW 450. 
g.—Doe v. Pettett, 5 B. & Ald. 
228. 7 BCL 129, 106 Reprint 1174. 
‘Tt \is a general principal that 
a declaration by the ancestor against 
his interest, which would be admis- 
sible against him if living, is admis- 
sible as evidence against his metre 


claiming under him.” Rued v. 
reas Chee Civ eae 217 SW “891, 


{a] Admissions in pleadings of 
the ancestor in a former action are 
admissible against plaintiffs, suing 
as heirs for:land. Warner v. Sapp, 
(Tex. Civ. A.) 97 SW 125. 

17. Conn.—Hurd v. Hotchkiss, 72 
Conn? 4727745 Ao 14. 

Ill.— Rust v. Mansfield, 25 Ill. 336. 

Md.—Hale v. Monroe, 28 Md. 98. 

N. Y.—Enders v. Sternbergh, 2 
Abb. Dec. 31, 1 Keyes 264, 33 HowPr 
464; Betts v. Jackson, 6 Wend. 173; 
Ackley v. Ackley, 21 NYS 877. 

Get PEGE SE v. Woodman, 27 Oh. 
Pa.—Wonsetler v. Wonsetler, 23 
Pa. Super. 32 

18. Ala.—Stubbs v. Beene, 37 Ala. 
Sane 28 Ala. 
74, 


Cal.—Wadleigh v. Phelps, 149 Cal. 
627, 87 P 93; Broaddus v. James, 13 
Cah Acta 640 11'0, “PY 153; 

Conn.—Mooney v. Mooney, 80 Conn. 
446, 68 A 985; are vy. Clark, 80 
Conn. 419, 68 "A 1001. 

Ga.—Turner v. Berry, 74 Ga. 481; 
Anderson vy. Brown, 72 Ga. 713. 

Iowa.—Robinson v. Robinson, 22 
Iowa 427. 

Kan.—Bonebrake 'v. Tauer, 67 Kan. 
top laye tb d 2d spa hie Central Branch ios 
Pac. R. Co. v. Andrews, 37 Kan. 162 
vee 122 EON 

Ky.—Story v. Story, 61 SW 279, 22 
KyL 1731, 62 SW 865, 22 Kyl 1869. 

Mo.—Mumford v. Mumford, (A.) 
194 SW 898; Campbell v. Hayden, 164 
Mo. A. 252, 145 SW 193 

Mont.—Collins v. McKay, 36 Mont. 
123, 92 P 295, 122 AmSR 334. 

H.—Page v. Hazleton, 74 N. H. 


N. 
202; A 1049. 
N. Y.—Hurlburt v. Hurlburt, 128 


Machem v. Machem, 


N.Y. 420, 28 NE 651, 26 AmSR 482; 
Komitseh v. De Groot, 80 App. Div. 
376, 80 NYS 970 


Ss. C—Burckmyer v. Mairs, 22 S. 
Cc. L. 208. 

Tex.—Schmidt v. Huff, 19 SW 131; 
Bush v. Barron, 78 Tex, 5, 14 Sw 
238 


pi do le v. Schaaf, 106 Va. 
79 
Alta.—Voyer v. Lepage, 8 Alta L. 


139. 
19. Richardson v. Taylor, 45 Ark. 


garding or affecting his title, is admissible against 


under him,?* although there is high 


472; Davis v. Evans, 102 Mo. 164, 14 
SW 875; Derush v. Brown, ‘Oh. 
412; Dowling v. De Witt, $6 8..¢ 
435, 81 SE ‘173. 

[a] Tilustration.—In proceedings 
for admeasurement of dower, a dec- 
laration of the husband after mar- 
riage that a deed under which he 
claimed was intended only as a mort- 
gage was not admissible to defeat 
the widow’s dower right. Dowling v. 
De Witt, 96 S. C. 435, 81 SE 173. 

20. Van Duyne v. Thayre, 14 
Wend. (N. Y.) 233. 

21. On issue of fraud on creditors 
see infra §§ 433-438. 

22. O’Brien v. Hilburn, 22 Tex. 
616, 625; Wustland v. Potterfield, 9 
W. Va. 4388. 

23. ‘Ala. —Elmore vv. 
56 Ala. 400; Jemison v. Smith, 37 
Ala. 185; Jennings v. Blocker, 25 
Ala. 415; Barnes v. Mobley, 21 Ala. 
232; Inge v. Murphy, 10 Ala. 8855; 
ered v. Smith, 8 Ala. 73, 42 AmD 


Ark.—Guion Mercantile Co. vy. 
Campbell, 91 Ark, 240, 121 SW 164; 
ee v. School Dist. No. 26, 40 Ark. 

Cal.—Cooper v. Spring Valley Wa- 
ter Co.; 171 Cal. 158, 153 P 936; Smith 
v. Goethe, 159 Cal. 628, 115 P 223, 
AnnCasi912C 1205; Taylor v. McCon- 
igle, 120 Cal, 123, 52 P 159; Hyde v. 
Buckner, 108 Cal. 522, 41 P 416. 

Ga.—Continental Fertilizer Comey: 
Madden, 140 Ga. 39, 78 SE 460; 
Doughty v. McMillan, 92 Ga. 818, 19, 
SE 59; Saulsbury v. McKellar, 59 
Ga. 301. 

Tlil.—Monmouth First Nat. Bank y. 
Strang, 138 Ill. 347, 27 NE 903; Clark 
v. Wilson, 127 Ill. 449, 19 NE 860, 11 
AmSR 143; Fyffe v. Fyffe, 106 DL 
646; Gill v. Crosby, 63 Ill. 190; Ven- 
num v. Thompson, 38 Ill. 143, Camp- 
bell v. EHichorst, 122 Ill. A: 609. 

Ind.—Durham v. Shannon, 116 Ind. 
403, 19 NE 190, 9 AmSR 860; Kuhns 
v. Gates, 92 Ind. 66; Bunberry Vv. 
Brett, 18 Ind. 343. f 

Iowa.—Handlan-Buck Mfg. Co. v. 
Waterloo Drop Forge Co., 173 Towa 
452, 155 NW 802. 

Kan.—Kitchell v. Hodgen, 78 Kan. 
551, 97 P 369: 

Ky.—Gentry v. McMinnis, 3 Dana 
382; Carrel v. Harly, 4 Bibb 270. 

Me.— White v. Chadbourne, 41 Me. 
149; McLanathan v. Patten, 39 Me. 
142; Holt v. Walker, 26 Me. 107, 45. 
AmD 98; Hale v. Smith, 6 Me. 416. 

Miss.—Levy v. Holberg, 71 Miss. 
66, 14 S 537; Walker v. Marseilles, 
70 Miss. 283, 128 211; Sharp v. Max- 
well, 30 Miss. 589. 

Mo.—Burgess v. Quimby, 21 Mo. 
508; Cavin v. Smith, 21 Mo. 444; Ren- 
shaw Vi. Ee) Pawnee, 19 Mo. 532. 

N. H.—Baker vy. Haskell, 47 N. H. 
479, 93 AmD 455. 

N. C.—Parker v. 
Ze 


Fitzpatrick 


Fenwick, 147 N. 
525, 61 SE 378; Piedmont Savy. 
Bank v. Levy, 138 N. C. 274, 50 SE 
657, 3 AnnCas 785; Johnson ‘v, Pat- 
terson, 9 N. C. 188, i1 AmD 756. 
Oh. —-Ritchy We Martin, a 441, 
Pa.—Caldwell v. Gamble, 4 Watis 


292. 

Ss. C.—Crawley_v. Tucker, as S. €. 
L. 560; Land v. Lee, 31 S. a. 168. 
sent .—Drennon v. Smith, ‘Gg Head 

Tex. Soe ae Gillum, 80 Tex. 120, 
15 SW 794. 

vVt.—Alger v. Andrews, 47 Vt. 238. 

Va.—Givens v. Manns, 6 Munf. (20 
Vaio, 291% 

W. Va.—Crothers v. Crothers, 40 
W. Va. 169; 20 SE 927. 

Wis.—Fay v. Rankin, 47 Wis. 400, 
2 NW 562. 


360 [220.J.] 


authority for the contrary view. 


tions cannot of course affect one who claims un- 
der a title adverse or paramount to that of the 


declarant.?® 


[§ 421] (b) After Transfer. 


to be used has acquiesced therein.?® 
[§ 422] 


Y. 519, 49 AmD 350; Squire v. Greene, 
47 App. Div. 636, 62 NYS 48 [aff 168 
N. Y. 659 mem, 61 NE 1135 mem]; 
Simpson v. McKay, 3 Hun (N. Ya) 
“816; Bentley v. Ard, 69 Misc. 562, 12 
SYS 735; Stark v. Boswell, 6 Hill (N. 


752; Topping v. Van Pelt, Hoffm. (N. 
Y.) 545. .Contra White v. Chouteau, 
10 Barb. (N. Y.) 202. 

“TI believe it to be the settled rule 
now in this State that declarations of 
a vendor of chattels as to the title 
thereto, made before sale, and while 
he was still claiming to be owner and 
was in possession of the chattels, are 
not admissible as against his vendee 
unless there be a community of in- 
terest or some privity.” Bentley v. 
Ard, 69 Misc. 562, 563, 125 NYS 735. 

fa] The leading case in New York 
en this subject is Paige v. Gagwin, 
7 Hill (N. Y.) 361, 42 AmD 68. 

* 25, Elmore v. Fitzpatrick, 56 Ala. 
400; Oliver v. Persons, 30 Ga. 391, 76 
‘AmD 657. 

[a] A party having two distinct 
titles to property may disclaim one 
and rely entirely on the other, and 
‘after such election admissions of his 
privies in the disclaimed title are not 
‘evidence against him. Oliver v. Per- 
sons, 30 Ga. 391, 76 AmD 657. 

26. U. S.—Clements v. Nicholson, 
6 Wall. 299, 18 L. ed. 786; Many v. 
Jarcer, Live hs Cas: JNO; 90565 71) 
‘Blatchf. 372. 

Ala.—McCormick v. Joseph, 77 Ala. 

236; Pulliam v. Newberry, 41 Ala. 
168; McKenzie v. Hunt, 1 Port. 37; 
Martin v. Kelly, 1 Stew. 198. 
“ Ark.—Collin County Grain Co. v. 
‘Andrews, 110 Ark. 597, 162 SW 1098; 
Cox Wholesale Grocery Co. v. Pitts- 
burg Nat. Bank, 107 Ark. 601, 156 SW 
‘187; Guion Mercantile Co. v. Camp- 
bell, 91 Ark. 240, 121 SW 164; Smith 
v. Hamlet, 43 Ark. 320; Clinton v. Hs- 
tes, 20 Ark. 216; Humphries v. Mc- 
Craw, 9 Ark. 91. 

Cal.— Henderson v. Hart, 122 Cal. 
332, 54 P 1110; Banning v. Marleau, 
121 Cal. 240, 53 P 692; Garlick v. 
‘Bowers, 66 Cal. 122, 4 P 1188; Cohn v. 
(Mulford, 15 Cal. 50; Visher v. Web- 


- ster, 13 Cal. 58; Paige v. O’Neal, 12 


Cal. 483 


Ga.—Banks v. Bradwell, 140 Ga. 
640, 648, 79 SE 572 [cit Cyc]; Alexan- 
der v. Fresno First Nat. Bank, 140 
Ga, 266, 78 SE 1071; Smith v. Hare, 
58 Ga. 446; Flanders v. Maynard, 58 
Ga. 56; Bass v. Bass, 52 Ga. 531; 


‘Monroe. v. Napier, 52 Ga. 385; Gill v. 
Strozier, 32 Ga. 688; Howard vy. Snel- 


‘ling, oe Ga. 195; James v. Kerby, 29 


"810, 40 NE 941: 


Ga. 68 

Tll.— Milling v. Hillenbrand, 156 Ill. 
Randegger v. Ehr- 
hardt, 51 Ill. 101; Miner v. Phillips, 
42 ill. 123; Hessing v. McCloskey, 37 


24 


Statements of a 
former owner of personal property, made after he 
has parted with his title, are not admissible in evi- 
dence either against the immediate transferee of the 
declarant 2° or against a subsequent owner,’ un- 
less the person against whom the statement is sought 


(2) Mortgagors and Pledgors. 
rations of a mortgagor of chattels against his title, 
made before execution of the mortgage, are usually 
held admissible against the mortgagee,?® or one who 


For later cases, developments and changes in the law see cumul 


EVIDENCE 


Such declara- 


[§§ 420-424 
4 


purchased at a foreclosure sale under the mort- 
gage,®° although the contrary view has some sup- 
port. But it is universally held that declarations 


of a mortgagor of personalty made after the exe- 


closure.?% 


[§ 423] (3) 


Decla- 


[§ 424] (4) 


Tll. 841; Myers v. Kinzie, 26 Ill. 36; 
Rust v. Mansfield, 25 Ill. 336; Miller 
vy. Smith, 137 Ill. A. 467; McCartney 
v. Kraper, 84 Ill. A. 266; Edwards v. 
Hamilton, 19 Ill. A. 340. 

Ind.—Campbell v. Coon, 51 Ind. 76. 

Iowa.—Urdangen v. Doner, 122 
Iowa 5338, 98 NW 317; Neuffer v. 
Moehn, 96 Iowa 731, 65 NW _ 334; 
Neeb v. McMillan, 92 Iowa 200, 60 
NW 612; Bixby v. Carskaddon, 70 
Iowa 726, 29 NW 626; McCormicks v. 
Fuller, 56 Iowa 43, 8 NW 800; Ben- 
son v. Lundy, 52 Iowa 265, 3 NW 149; 
Keystone Mfg. Co. v. Johnson, 50 
Iowa 142; Gray v. Earl, 13 Iowa 188. 

Kan.—Scheble v. Jordan, 30 Kan. 
SDo5 lee wiz. 

Ky.—Gatliff v. Rose, 8 B. Mon. 629; 
Meriweather v. Herran, 8 B. Mon. 
162; Ring v. Gray, 6 B. Mon. 368; 
Oy bers v. Burton, 3 Bibb 9, 6 AmD 

La.—Ford v. Mills, 46 La. Ann. 331, 
14 S 845. 

Me.—Dennisonv.Benner, 41 Me. 332. 

Md.—Cooke v. Cooke, 29 Md. 538; 
Lark v. Linstead, 2 Md. Ch. 162. 

Mass.-—Kimball v. Leland, 110 


Mass. 3825; Taylor v. Robinson, 2 
Allen 562; Sumner v. McNeil, 12 
Mete. 519. 


Mich.—Vyn v. Keppel, 108 Mich. 
244, 65 NW 966; Carr v. McCarthy, 70 
Mich. 258, 38 NW 241. ’ 

Minn.—Roach v. Halverson, 127 
Minn, 113, 148 NW 1080; Allen v. 
Knutson, 96 Minn. 340, 104 NW 963; 
Glaucke v. Gerlich, 91 Minn. 282, 98 
NW_94; Adler v. Apt, 30 Minn. 45, 
14 NW 638; Howland v. Fuller, 8 Minn. 
50; Zimmerman v. Lamb, 7 Minn. 421; 
Derby v. Gallup, 5 Minn. 119; Burt v. 
McKinstry, 4 Minn. 204,77 AmD 507. 
Pegs reer i? a v. Selser, 5 Miss. 

Mo.—Stewart v. Thomas, 35 Mo. 
202; Renshaw v. The Pawnee, 19 Mo. 
532; Farrer v. Snyder, 31 Mo. A. 93; 
Worley v. Watson, 22 Mo. A. 546. 

Nebr.—Williams vy. Hikenbury, 25 
Nebr. 721, 41 NW 770, 13 AmSR 517. 
,,Nev.—Perley_v. Forman, 7 Nev. 
309; Lewis v. Wilcox, 6 Nev. 215. 

N. Y.—Tabor v. Van Tassell, 86 N. 
Y. 642; Tilson v. Terwilliger, 56 N. 
Y. 273; Moravee v. Grell, 78 App. Div. 
146, 79 NYS 5383, 12 NYAnnCas 294; 
Knight vy. Forward, 63 Barb. 311; 
Peck v. Crouse, 46 Barb. 151; Sprague 
v. Kneeland, 12 Wend. 161. 

N. C.—Williams v. Clayton, 29 N. 
GC; one Oh 

.—Ohio Coal Co. v. Davenport, 
37 Oh.. St. 194. . 

Okl.—Woods v. Faurot, 14 Okl. 
171, 77 P 346. 

Pa.—Pringle v. Pringle, 59 Pa. 
281; Wickham v. Berwick Store Co., 
47 Pa. Super. 176; Reyer v. Rice, 36 
ar SuRer. 178. 

. C.—Kittles vy. Kittles a Gs 
L. 422 bee eae 


S. D.—Aldons vy. Olverson, 17 S. 
D. 190, 95 NW 917 


jg2 ont —Holmark v. Molin, 5 Coldw. 


Tex.—Bradford vy. Taylor, 74: Tex. 
175, 12 SW 20; Boaz v. Schneider, 69 
Tex. 128, 6 SW 402; Hinson v. Walk- 
er, 65 Tex. 103; Schmick vy. Noel, 64 
Tex. 406; Garrahy v. Green, 32 Tex. 


\ 


cution of the mortgage cannot affect the mortgagee,*? 
or one who claims through the mortgage under fore- 


Declarations of a pledgor made subsequently to 
the pledge are not admissible against the pledgee.** 


Morxtgagees. Declarations of a 


mortgagee of personalty, made while holding his se- 
curities, are usually held competent against those 
subsequently claiming under him,®° although the con- 
trary view has been asserted.*® . 


Assignors—(a) In General. Asa 


202; Marrett v. Herrington, (Civ. A.) 
145 SW 254; Crawford v. Hord, 40 
Tex. Civ. A. 352, 89 SW 1097; Bruce 
v. Bruce, (Civ. A.) 89 SW 435; Wooley 
v. Bell, 33 Tex. Civ. A. 399, 76 SW 
797; Boltz v. Engelke, (Civ. A.) 63 
SW 899; D’Arrigo v. Texas Produce 
Co., (Civ. A.) 31 SW 713. 

Vt.—Murray v. Chadwick, 52 Vt. 
293; Bullard v. Billings, 2 Vt. 309. 

Va.—Givens v. Manns, 6 Munf. 
(20 Va.) 191; Vaughan v. Winckler, 
4 Munf. (18 Va.) 136. 

Wis.—Small v. Champeny, 102 Wis. 
61, 78 NW 407. 

Wyo.—Toms v. Whitmore, 6 Wyo. 
220, 44 P 56. 

N. S.—tLinton vy. Sutherland, 40 
N. S. 149. 

[a] Contradiction of testimony.— 
A vendor’s statement made after he 
parted with his title may be shown 
in evidence for the purpose of con- 
tradicting his testimony. Fiske v. 
Small, 25 Me. 458. ‘ 

27. Western Auction, etc., Co. v. 
Shore, (Mo. A.) 179 SW 769; Wood- 
house v. Jones, 5 NYLegObs 20. 

28. Henderson v. Hart, 122 Cal. 
332, 54 P 1110; Neeb v. MeMillan, 92 
Iowa 200, 60 NW 612; Peck v. Crouse, 
46 Barb. (N. Y.) 151; Garrahy v. 
Green, 32 Tex. 202. : { 

Admissions by silence or acquies- 
cence generally see supra §§ 356-368. 


29. Tyres v. Kennedy, 126 Ind. 
523, 26 NE 394; Beedy v. Macomber, 
47 Me. 451. 


30. Shaw v. Cleveland, 5 Ala. A. 
333,,59 S 534. 

31. Dwelly v. Van Houghton, 4 
NYLegObs 101. 

32. U.S.—W. B. Grimes Dry-Goods 
Co. v. Malcolm, 164 U. S. 483, 17 SCt 
158, 41 L. ed. 524 [aff 58 Fed. 670, 
7 CCA 426]; Winchester, etc., Mfg. 
Co... Creary, 116 U.S) 161. 6esce 
369, 29°L, ed. 591... 

Ark.—Gauss v. Doyle, 46 Ark. 122. 

Ida.—Meyer v. Munro, 9 Ida. 46, 
dle Ode : : 

Iowa.—Fowler Co. v. McDonnell, 
100 Iowa 536, 69 NW 873. 

Ky.—Garrard v. Hibbard, 152 Ky. 
672, 153 SW 947. 

Mich.—Brock v. Garson, 117 Mich. 
550, 76 NW 111; Krementz v. How- 
ard, 109 Mich. 466, 67 NW 526. 

Mo.—Beeler v. Perry, 128 Mo. A, 
234, 107 SW 1008. 

N. J.—Baker v. Bagnole, 86 N. J. 
Eq. 240, 98 A 851. 

Pn Y.—Walker v. Henry, 85 N. Y. 

Tex.—Scott v. Llano County Bank, 
99 Tex. 221, 89 SW 749. 

Vt.—Mower v. McCarthy, 79 Vt. 
142, 64 A 578, 118 AmSR 942, 7 
LRANS 418; Davis v. Buchanan, 73 
Vt. 67, 50 A 545. 

_.Wis.—Donaldson_v. Johnson, 2 
Pinn. 482, 2 Chandl. 160. 

33. Enid First Nat. Bank v. Yoe- 
man, 17 Okl. 613, 90 P 412. 

34. Fuqua v. Bogard, 62 SW 480, 
22 KyL 1910. 

35. Farmers’ L. & T. Co. v. Mont- 
gomery, 30 Nebr. 33, 46 NW 214; 
Kinna “iv... Smith; ¢3)N.). J. Blan a4 
queen v. Johnston, 2 Call (6 Va.) 

36. Merkle v. Beidleman, 165 N. 
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§§ 424-426] 


general rule the generally accepted view is that dec- 
larations of the assignor of a chose in action, which 
amount to admissions so far as he is concerned, are 
competent against the assignee and persons claim- 
ing under him,*’ although there is also authority for 
rejecting such statements even though made before 
the declarant parted with his title.® 


[§ 425] (b) After Transfer. 


an assignor made after the assignment and notice 
thereof to the debtor *® are not admissible against 
the assignee or those claiming under him,*° pro- 
vided the assignment was made in good faith;*1 and 
a party who offers the declaration of an assignor as 
against an assignee or subsequent holder has the 


Y. 21, 58 NE 757. 
37. Ala.—Murphy v. Butler, 75 
Ala. 381; Garner v. Bridges, 38 Ala. 
276; Grayson v. Glover, 33 Ala. 182; 
Fralick v. Presley, 29 Ala. 457, 65 
AmD 413; Jennings vy. Blocker, 25 
Ala. 415; Horton v. Smith, 8 Ala. 73, 
Bee 628; Jones v. Norris, 2 Ala. 
Ga.—Athens Nat. Bank v. Athens 
Exch. Bank, 110 Ga. 692, 36 SE 265; 
eu aty, v. McMillan, 92 Ga. 818, 19 
ll1.—Anderson vy. South Chicago 
Brewing Co., 173 Ill. 218, 50 NE 
655; Vennum v. Thompson, 88 Ill. 
143; Myers v. Kinzie, 26 Ill. 36; Wil- 
liams v. Judy, 8 Ill. 282, 44 AmD 699; 
Merrick v. Hulbert, 15 Ill. A. 606. 
Ind.—Shade v. Creviston, 93 Ind. 
591; Bunberry v. Brett, 18 Ind. 343; 
Abbott v. Muir, 5 Ind. 444. 
Iowa.—Goldstein v. Morgan, 122 
Iowa 27, 96 NW _ 897. * 
Ky.—Scott v. Coleman, 5 Litt. 349, 
aa 71; Carrel v. Early, 4 Bibb 
Me.—White v. Chadbourne, 41 Me. 
149; McLanathan v. Patten, 39 Me. 
142; Fisher v. True, 38 Me. 534; 
Parker v. Marston, 34 Me. 386; Hatch 
v. Dennis, 10 Me. 244. 
ie cet ai v. Grimes, 12 Gill & J. 


Mass.—Sears v. Moore, 171 Mass. 
514, 50 NE 1027; Stevens v. Parker, 
5 Allen 333.. 

Minn.—Cumbey v. Lovett, 76 Minn. 
227, 79 NW 99. 
Miss.—Brown v. McGraw, 20 Miss. 


267. 
Mo.—Blancjour v. Tutt, 32 Mo. 
576; Murray v. Oliver, 18 Mo. 405. 


Pa.—Magee v. Raiguel, 64 Pa. 110; 
Gibblehouse v. Strong, 3 Rawle 437; 
Kellogg v. Krauser, 14 Serge. & R. 
137, 16 AmD 480; ‘Brindle v. MclIl- 
vaine, 10 Serge. & R. 282 

Ss. C.—Westbury v. Simmons, 57 
SC. 467% 35°SH -764s+.Crawiley: v. 
Tucker, 38 S. C. L. 560; Land v. Lee, 
8iaS, Cm Li, 168; 


Tenn.— Peoples v. Devault, 11 
Heisk. 431. 
Utah.—McCornick v. Sadler, 14 


Utah 463, 47 P 667. 

vt.—Alger v. Andrews, 47 Vt. 238; 
Downs v. Belden, 46 Vt. 674; Hay- 
ward Rubber Co. v. Duncklee, 30 Vt. 
29. 


Va.—Wilcox v. Pearman, 9 Leigh 
(36 Va.) 144. 

Wis.—T. D. Kellogg Lumber, etc., 
Co. v. Webster Mfg. Co., 140 Wis. 
341, 122 NW 787; Kelley v. Schupp, 
60 Wis. 76, 18 NW 725. 

Eng.—Beauchamp v. Parry, 1 B. 
& Ad. 89, 20 ECL 408, 109 Reprint 
720. 

Ont.—Court v. Holland, 8 Ont. 219. 

“Tt is clear that all admissions and 
statements made by the holder of a 
security before assigning it are, as 
a general rule, evidence against the 
assignee.” McDonald v. Wright, 12 
Grant Ch. (U. C.) 552, 558. : 

“Admissions made by the assignor 
of a chattel or personal contract 
prior to the assignment, and when 
the assignee must recover through 
the title of the assignor, and suc- 
ceeds only to that title as it stood 
at the time of the transfer, bind the 
assignee.’ Hayward Rubber Co. v. 
Duncklee, 30 Vt. 29. 39. : 
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assignor.*3 


[§ 426] (c) 
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burden of showing affirmatively that the statement 
was made before the assignment.4? 
tion of the rule is not affected by the fact that the 
action is brought by the assignee in the name of the 


The applica- 


In Gases of Insolvency or Bank- 


ruptcy. Admissions of an assignor for the benefit 


Declarations of 


38. Dodge v. Freedmans Sav., etc., 
Co., 93 U. S. 379, 23 L. ed. 920; Har- 
ley v. Firemen’s Fund Ins. Co., 245 
Fed. 471; Merkle v. Beidleman, 165 
N. Y. 21, 58 NE 757 [rev 30 App. 
Div. 14, 51 NYS 916]; Truax v. Siater, 
86 N. Y. 630; Tousley v. Barry, 16 
N. Y. 497; Booth v. Sweezey, 8 N. Y. 
276; Mitchell v. Baldwin, 88 App. Div. 
265, 84 NYS 1048; Tittle v. Van 
Valkenburg, 75 App. Div. 69, 77 NYS 
786 [aff 186 N. Y. 597 mem, 79 NE 
1117 mem]; Robinson v. Bishop, 39 
Hun (N. Y.) 370; Smith v. Webb, 1 
Barb. (N. Y:) 230; Dinnebeil v. Ring- 
er, 101 Misc, 658, 167 NYS 952; Fi- 
nance Co. of America v. Josephson, 
88 NYS 707. 

[a] The assignee must be a pur- 
chaser for value in order to exclude 
declarations of the assignor. Spar- 
ling v. Wells, 24 App. Div. 584, 49 
NYS 321; Paige v. Cagwin, 7 Hill (N. 
Y.) 361, 42 AmD 68. 

39. Patrick v. McWilliams, 23 Ga. 
348; Norton v. Woods, 5 Paige (N. 
Y.) 249 {aff 22 Wend. 520]; Halloran 
v. Whitcomb, 43 Vt. 306. 

40. U. S.—Harley v. Firemen’s 
Fund Ins. Co., 245 Fed. 471. 

Ala.—Vickars v. Mooney, 6 Ala. 
ae Smith v Rogers, 1 Stew. & P. 
AS paces v. Jennings, 10 Ark. 


Colo.—Chamberlin v. Gilman, 10 
Colo. 94, 14 P 107; Brock v. Schrad- 
sky, 6 Colo. A. 402, 41 P 512. 

Conn.—Scripture v. Newcomb, 16 
Conn. 588. 

Ga.—Shields v. Blanchard, 74 Ga. 
805; Wright v. Zeigler, 70 Ga. 501; 
Lindrum v. Robson, 50 Ga. 44; Pat- 
rick v.. McWilliams, 23 Ga. 348. 

Tll.— Oliver v. McDowell, 100 fil. 
IAG 455 

Ind.—Wynne v. Glidewell, 17 Ind. 
446. 

Iowa.—Reinecke v. Gruner, 111 
Iowa 731, 82 NW _ 900; Savery v. 
Spaulding, 8 Iowa 239, 74 AmD 300. 

Kan.—Wichita Wholesale Grocery 
Go. v. Records, 40-Kam 215, 19 P 
851; Hairgrove v. Millington, 8 Kan. 
480. 

Ky.—Reinhardt v. Marks, 93 SW 
Turpin vy. Marks- 
berry, 3 J. J. Marsh. 622. 

Me.—Gillighan v. Tebbetts, 33 Me. 


. Slay, 
a Pea Na ary 
Low, 5 Gill & J. 134. 

Mich.—Jacobs v. Queen Ins. Co., 
195 Mich. 18, 161 NW 936; Muncey 
v. Sun Ins. Office, 109 Mich. 542, 
67 NW 562. . . 

Minn.—Burt v. McKinstry, 4 Minn. 
204, 77 AmD 507. 

Mo.—Hazell v. Tipton Bank, 95 Mo. 
60, 8 SW 178, 6 AmMSR 22; Garland v. 
Harrison, 17 Mo.. 282; Claflin v. Som- 
mers, 39 Mo. A. 419. ; ; 

Y.—Tierney v. Fitzpatrick, 195 
N. 433, 88 NE 750 [rev 122 App. 
Div. 623, 107 NYS 527]; Holmes v. 
Roper, 141 N. Y. 64, 36 NE 180; Beste 
vy. Burger, 110 N. Y. 644, 17 NE 734 
[aff 13 Daly 317, 17 AbbNCas 162]; 
Truax v. Slater, 86 N. Y. 630; Coyne 


Owings v. 


N. 
We 


v. Weaver, 84 N. Y. 386; Cuyler v. 
McCartney, 40 N. Y. 221; Schall v. 
Schwartz, 181 App. Div. 397, 168 


NYS 1048; Mason vy. Bristol, 180 App. 


of creditors or of one who takes advantage of a 
state or national law for the relief of insolvent debt- 
ors are, when made before the assignment, usually 
held competent evidence against the assignee,** al- 
though a contrary view has been asserted.*® 
rations made subsequent to the assignment are usu- 
ally held not competent to affect the rights of those 


Decla- 


Div. 505, 167 NYS 791; Barnett w. 
Prudential Ins. Co., 91 App. Div. 435, 
86 NYS 842; Gerding v. Funk, 48 App. 
Div. 603, 64 NYS 423 [aff_169 N. Y. 
572 mem, 61 NE 1129 mem]; Vidvard 
v. Powers, 34 Hun 221; Peck v.* 
Crouse, 46 Barb. 151; Dinnebeil v. 
Ringer, 101 Misc. 658, 167 NYS 9525 
Harlam v. Green, 31 Misc. -261,:° 64 
NYS 79; Hanna v. Curtis, 1 Barb. Ch. 
263; Christie v. Bishop, 1 Barb. Ch, 
105; Norton vy. Wocds, 5 Paige 249 
[aff 22 Wend. 520]. 
N. D.—Blackorby v. Ginther, 34 N. 
D. 248, 158 NW 354, 357 [cit Cyc}. 
Pa.—Shannon v. McHenry, 219 Pa. 
267, 68 A 734; Work’s App., 59 Pa. 
444; Bailey v. Clayton, 20 Pa. 295; 
Bby v. Eby,.5 Pa. 435; Smith v. Gib- 
son, 1 Yeates 291. ; 
Tex.—Reed v. Herring, 37 Tex. 160; 
Cundiff v. Herron, 33 Tex. 622; Carle- 
ton v. Baldwin, 27 Tex. 572; Bruce v. 
Bruce, (Civ. A.) 89 SW 4385. 
ets jameson elves v. Whitcomb, 43 Vt. 
Va.—Buckeye Nat. Bank v. Huff, 
114 Va. 1, 75 SH 769; Ginter v. Brée- 
den, 90 Va. 565, 19 SE 656; Strother v. 
Mitchell, 80 Va. 149; Barbour v. Dun- 
canson, 77 Va. 76. ; As 
Wis.—Bates v. Ableman, 13 Wis. 
644; Norton v. Kearney, 10 Wis. 443: 
fa] Ingurance policy.—Declara- 
tions of the assignor of a life insur- 
ance policy as to his age are within 
the rule, Barnett v. Prudential Ins. 
Co., 91 App. Div. 485, 86 NYS 842.°__. 
41. Banning v. Marleau, 133 Cal. 
485, 65 P 964; Continental Nat. Bank 
v. Moore, 83 App. Div. 419; 82 NYS 
302 [app dism 181 N. Y. 545 mem, 74 
NE 1116 mem]; McKean v. Adams; 1} 
Misc. 387, 32 NYS 281; Firck v. Rey~ 
nolds, 6 Okl. 638, 52 P 391; Jones v. 
ete Mfg. Co., 27 Wash. 136, 67 
42. Oliver v. McDowell, 100 Ill. A. 
45; Wilcox v. Pearman, 9 Leigh (36 
Va.) 144. 

43. U. S.—Palmer v. Cassin, 18 
F. Cas. No. 10,687, 2 Cranch C. C. 66. 
Ala.—Head v Shaver, 9 Ala. 791: 

Ill._—Dazey v. Mills, 10 Ill. 67. 
Me.—Butler v. Millett, 47 Me. 492. 
1 er Fes, v. Bishop, 3 Allen 

N. Y.—Eberhardt v. Schuster, 10 
AbbNCas 374; Frear v. Evertson, 20 
Johns. 142. 

Tenn.—Moyers v. Inman, 2 Swan 


44. U. S—In re Thompson, 205 
Fed. 556; Smith v. Au Gres Tp., 150 
Fed. 257, 80 CCA 145, 9'LRANS 876. 

Fla.—Armour v. Doig, 45 Fla. 162, 
84 S 249. 


Ind. — Compton v. Fleming, 8 
Blackf. 153. 
Mass.—Carnes v. White, 15 Gray 


378. 

Pa.—Pierce v. McKeehan, 3 [{Pa: 
136, 45 AmD 635. 

45. Truax v. Slater, 86 N..Y. 630; 
Bullis v. Montgomery, 50 N. Y. 352; 
Humphrey v. Smith, 7 App. Div. 442, 
39 NYS 1055; Flagler v. Wheeler, 40 
Hun (N. Y.) 125; Vidvard v. Powers, 
34 Hun (N. Y.) 221; Morris v. Wells, 
4 Silv. Sup. 34, 7 NYS 61. ._But com- 
pare Von Sachs v. Kretz, 72 N.Y. 548 
(holding that such declarations are 
admissible to establish a demand 
against the estate). 
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claiming under it,*® although exceptions to this rule 


have been recognized.47 
{§ 427] 
Before Transfer—(aa) 


holder in due course.*® 


lates.52 


(d) Of Negotiable’ Instruments—aa, 
Transfer before Maturity. 
Admissions of a holder of a negotiable instrument, 
tending to show the existence of equitable defenses 
thereto, cannot be received as against a subsequent 
But admissions relating to 
matters which would be available as defenses in an 
action by a holder in due course have been held com- 
petent as against a transferee of the declarant,*® al- 
though there is also authority for the contrary view.*° 
Admissions of a prior owner are competent against 
a holder without consideration,®! or one who ac- 
quired notice of the fact to which the admission re- 


EVIDENCE 


I§§ 426-429 


‘usually held that’ admissions made by the holder of. 


a negotiable instrument before transfer thereof are 


tent:5* 


Issue as to time of transfer. 
notes were transferred before maturity, acts of the 
assignor after maturity, indicating ownership of the 
notes, or his statements in relation thereto, are ad- 
missible to overcome the presumption of a transfer 
before maturity.®> 

[§ 429] bb. After Transfer. Admissions made 
by a former holder of a negotiable instrument after 
it has been transferred by him are incompetent. as 


competent evidence against one to whom it is trans- 
ferred after maturity,°* although there is authority 
for the view that such admissions are not compe- 


On an issue whether 


against a subsequent holder.5* It is incumbent upon 


[§ 428] (bb) Transfer after Maturity. It is 


46. U. S—Whetmore v. eh eae 
= oa Cas. No. 17,509, 3 Woodb. 


Seon omen: v. Schradsky, 6 Colo. 
A. 402, 41 P 512. 

Til—-Myers v. Kinzie, 26 Ill. 36. 
rts lg v. Glidéwell, 17 Ind. 
pee AER v. Marshall, 2 Bibb 
Mda.—Glenn v. Grover, 3 Md. 212. 
Sac eca v. Reed, 4 Gray 


Sinn, —Burt v. McKinstry, 4 Minn. 
204, 77 AmD 507. 

Mo.—Fearey v. O’Neill, 145 Mo. 
467, 50 SW 918, 73 AmSR 440 

Mont.—Wilson v. Harris, 21 Mont. 
an 54 P 46, 19 Mont. 69, 47 P 1101. 

Y.—Peck v. Crouse, 46 Barb. 

451° Frear v. Evertson, 20 Johns. 
142: Finance Co. of America v. Jos- 
ephson, 88 NYS 707. 

N. C.—City Nat. Bank v. Bridgers, 
128 N. C. 322, 38 SE 888 
. Tenn.—Wilson v. Bifler, %7 Coldw. 


1, 

Tex.—Boltz v. Engelke, (Civ. A.) 63 
Sw 899. 

Va.—Lewis v. Long, 3 Munf. (17 
Va.) 136. 
Uh eae manrtanae v. Ableman, 13 Wis. 

47. In re Thompson, 197 Fed. 681; 
en v. Lyon, 82 Mich. 513, 46 NW 

{a]. Ownership.—Statements made 
by a bankrupt on his examination as 
to the ownership of a dredge in his 
possession at the time of the filing 
of the petition, in the absence of any 
documentary evidence as to the ca- 
pacity in which he held it, are ad- 
missible as admissions, against his 
trustee on the hearing of a petition 
by an adverse claimant to reclaim 
Gan dredge. In re Thompson, 197 Fed. 


[b] Fraud.—An assignee for the 
benefit of creditors is not a purchaser 
for value; and where his assignor 
has obtained by fraud the title to 
certain goods he himself takes the 
same voidable title, and any declara- 
tions of his assignor tending to es- 
tablish the fraud, whenever made, are 
relevant in an action to recover the 


goods. Koch v. Lyon, 82 Mich. 513, 

46 NW 779. 
48. U. S—Dodge v. Freedmans 
379, 23 L. ed. 


SNe etc., Co., 93 vu Ss. 
920. 


Ind.—Stoner v. Ellis, 6-Ind. 152. 

Ky.—Crane v. Gunn, 4 B. Mon. 10. 

Mass.—Produce Exch. Trust Co. v. 
Bieberbach, 176 Mass. 577, 58 NE 
162; Butler v. Damon, 15 Mass. 223. 


J): ime tea Vi CDUtt mo omeeNcOr 
Nebr.-—Piper v. Neylon, 81 Nebr. 


481, 116 NW 159. 
N. H.—Forsaith v. Stickney, 16 
cls ahs 8 by Aah 


Or 
N. Y.—Phillips v. Hebberd, 61 N. 
Y. 614; Jermaine v. Denniston, 6 N. 
Y. 276 [rev 5 Den. 342]; Witter v. 
Blodget, 4 NYLegObs 263; Willson 
v. Law, 26 NYWklyDig 509; Beach 
v. Wise, 1 Hill 612; Bristol v. Dann, 


12 Wend. 142, 27 AmD 122; Whitaker 
v. Brown, 8 "Wend. 490 
a 8, C—Martin v. Lightner, 13 S. C. 


Tenn.—Coliger v. Francis, 2 Baxt. 
422; Drennon v. Smith, 3 ne 389. 

BEng _—Barough v. White, 4 B. & CG. 
325, 10 ECL 600, 107 Reprint 1080, 2 
C. & P. 8, 12 ECL 420; Shaw v. Broom, 
4D. & BR. 730, 16 ECL 220. 

-[a] A pledgee may be a holder for 
value and so protected. Butler v. 
Damon, 15 Mass. 223. 

49. Williams v. Judy, 8 Ill, 282, 
44 AmD 699; Pilcher v. Kerr, 7 La. 
Ann. 144; Brown v. McGraw, 20 rea 
267; Sharp v. Smith, 41 S. CUT; 

[a] Note of married Santas 
Declarations by the payee of a note, 
executed by a married woman, and 
transferred before maturity, that he 
had taken it for her husband’s debt, 
are admissible against the indorsee. 
Pilcher v. Kerr, 7 La. Ann. 144. 

Defenses in actions on negotiable 
instruments see Bills and Notes §§ 
999-1066% 

50. Dodge v. Freedmans Sav., etc., 
Co., 938 U. S. 379, 238 L. ed. 920; Mit- 
chell v. Baldwin, 88 App. Div. 265, 84 
NYS 10438 [cit Merkle v. Beidleman, 
165 N. Y. 21, 58 NE 757]; Maslon v. 
Sprickerhoff, 50 Misc. 644, 98 NYS 
618; German American Bank v. Slade, 
15 Misc. 87, 36 NYS ane 

51. Dolan v. Kehr, 9 Mo. A. 351. 
dene Ala.—Remy v. Duffee, 4 Ala. 

Ga.—Glanton v. Griggs, 5 Ga. 424. 

Til.—Thorp v. anes: 8b Ti. 621: 

Mass.—Fisher v. Leland, 4 Cush. 
456, 50 AmD 805. 

Nebr.—Benton v. Sikyta, 84 Nebr. 
208 122 NW 61, 24 LRANS 1057. 
. J—Reed v. Vancleve, 27 N. J. L. 
35D. "72 AmD 369. 

53. Ala.—Remy v. Duffee, 4 Ala. 
365. 
Conn.—Roe v. Jerome, 18 Conn. 138. 

Tll.—Hanchett v. Kimbark, 118 Ill. 
121, 7 NE 491; Sandifer v. Hoard, 59 
Til. "246; Curtiss v. Martin, 20 Tl. 557; 
Stevens v. Decker, 192 Ill. A. 474; 
Tae) wv. eDOLDiteao Lia teins 

Ind.—Blount v. Riley, 3 Ind. 471. 

Me.—Eaton v. Corson, 59 Me. 510; 
Fullerton _v. Rundlett, 27 Me. 31; 
Hatch vy. Dennis, 10 Me. 244; Shirley 
v. Todd, 9 Me. 838. 

Mass.—Sears v. Moore, 171 Mass. 
514, 50 NE 1027; Bond v. Fitzpatrick, 
4 Gray 89; Sylvester v. Crapo, 
Pick. 92. 

fae RORD v. Schmidt, 35 Mo. 290. 

N. H.—Scammon v. Scammon, 33 
N. H. 52. 

N. J.—Reed v. Vancleve, 27 N. J. L. 
352, e AmD 369. 
sa Y.—Smith v. Schanck, 18 Barb. 


Oh.—Hollister v. Reznor, 9 Oh. St. 

1: Hollister v. Hunt, 9 Oh. 8. 
Tenn.—Collger v. Francis, 2 Baxt. 

422; Drennon v. Smith. 3 Head 389. 


2 Ont—Myers v. Cornell, 2 U. C. 
[a] Taker without consideration. 


—Such admissions are competent 
against one who takes the instrument 


without coaster. Spek Vv. 
Schanck, 18 Barb. (N. Y.) 34 
Admissions that be arate has 
aid, made by the holder while 
he is the owner, are admissible in evi- 
dence in an action on the note for the 
use of another to whom he has trans- 
ferred it. Remy v. Duffee, 4 Ala. 
365. 

54, pecs Vv. Freedmans Sav., ete., 
Co., 93 Ue 379, 23 L. ed. 920; Shober 
v. Jack, 3 Mone. "351; Clews v. Kehr, 
90 N. Y. 633; Paige Vv. Cagwin, 7 Hill 
(N. Y.) 361, 42 AmD 68. 

55. Rumely Co. v. Anderson, 35 
Ss. D. 114, 150 NW 939. 

56. Ala.—Carmichael v. Brooks, 9 
Port. 330. 

Ark.—Cox Wholesale Grocery Co. 
v. Pittsburg Nat. Bank, 107 Ark. 601, 
apes SW 187; Patton v. Gee, 36 Ark. 
5 

Cal.—Oakland First Nat. Bank v. 
Wolff, 79 Cal. 69, 21 P 551, 748. 

Conn. = Scripture v. Newcomb, 16 
Conn. 5&8. 

Ga.—Athens Nat. Bank v. Athens 
Exch. Bank, 110 Ga. 692, 86 SE 265. 

Ill. —Thorp v. Goewey, 85 Ill. 611; 
Borman vy. Gebauer, 194 Ill. A. 20: 
Stevens v. Decker, 192 sep A. 474: 
Lriskell v. Flint, 181 Tl. A. 137. 

Ind.—Schmidt v. Danka 132 Ind. 
398, 31 NE 944; Proctor v. Cole, 104 
Ind. 373, 3 NE 106, 4 NE 303; Lister 
v. Boker, 6 Blackf. 439; Fleming v. 
Newman, 5 Blackf. 220. 


Ky.—Scott v. Hall, 6 B. Mon. 285; 
Crane v. Gunn, 4 B. Mon. 10; Bart- 
lett v. Marshall, 2 Bibb 467. 


Sa et v. Sullivan, 19 La. Ann. 
44 
Me.—Norton v. Heywood, 20 Me. 

859; Russell v. Doyle, 15 Me.: 112; 
Matthews v. Houghton, 10 Me. 420; 
Hackett v. Martin, 8 Me. 77. 

Mass.—Noxon vy. De Wolf, 10 Gray 
843; Bond v. Fitzpatrick, 4 Gray 89; 
Wheeler v. Rice, 8 Cush. 205; Hast- 
man v. Wright, 6 Pick. 316; Parker v. 
Grout [cit Brown v. Maine Bank, 11 
Mass. 152, 157 note]. 

Minn.—Roach v. Halvorson, 127 
Minn. 1138, 148 NW 1080. 

Mo.—Eyermann vy. Piron, 151 Mo, 
107, 52 SW 229; Robb v. Schmidt, 35 
Mo. 290; Porter v. Rea, 6 Mo. 48; 
Cleaveland v. Davis, 3 Mo. 331. 

- Nebr.—Piper_ v. Neylon, 81 Nebr. 
481, 116 NW 159; Zimmerman v. Kear- 
ney County Bank, 57 Nebr. 800, 78 NW 
366; Zobel v. Bauersachs, 55 Nebr. 
20, 75 NW 438; Commercial Nat. Bank 
v. Brill, 37 Nebr. 626, 56 NW 382. 

N. H.—Forsaith v. Stickney, 16 N. 


tsk Mes. 

N. M.—Pearce v. Strickler, 9 N. M. 
467, 54 P 748. 

N. Y.—Wanener v. Grimm, 169 N. 
Ye: ees 62 NE 569; Truax v. Slater, 
86 N. 630; Van Gelder v. Van Gel- 
der, 81 N. Y. 625; Mitchell v. Baldwin, 
88 ‘App. Div. 265, 84 NYS 10438; Van 
Aernam v. Granger, 86 Hun 476, 33 
NYS 885; Maslon v. Sprickerhoff, 50 
Misc. 644, 98 NYS 618; Thorne v. 
Woodhull, Anth. N. P. 141. 

N. C.—Maddox v. Atlantic, ete., R. 
Co., 115 N. C. 624, 20 SE 190. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the person seeking to use an admission of a former 
holder to show that it was made before a transfer,°? 
although it is not necessary that this should be shown 


by direct evidence.5® 
[§ 430] 


kin or legatees.®° 


ee es eas ie v. Campbell, 36 Oh. 

Pa.—West Newton. Farmers’, etc., 
Bank v. Donnelly, 247 Pa. 518, 93 A 
761; Camp _v. Walker, 5 Watts 482; 
‘Bickell v. Thomas, 3 Phila. 356. 

Ss. en Mee ppteereon: M4 
F : ; Crayton v. Collins, 
SMC Liu. 457: “ 

S. D.—West Minneapolis First Nat. 
ecg v. Harvey, 29 S. D. 284, 137 NW 

Tex.—Goodson v. Johnson, 35 Tex. 
622; Ricker Nat. Bank v. Brown, 
(Civ. A.) 43 SW 909. 

Vt.—Leland v. Farnham, 25 Vt. 
553; Hough v. Barton, 20 Vt. 455; 
Sargeant v. Sargeant, 18 Vt. 371; 
Washburn vy. Ramsdell, 17 Vt. 299. 

Va.—Greenburg Nat. Bank v. Syer, 
113 Va. 53, 73 SE 438; Buckeye Nat. 
Bank v. Huff, 113 Va. 1, 7, 75 SH 769. 

Wis.—Welch v. Sugar Creek, 28 
Wis. 618. 

Eng.—Pocock v. Billing, 2 Bing. 
269, 9 HCL 574, 130 Reprint 309; Shaw 
v. Broom, 4 D. & R. 730, 16 ECL 220. 

“It is ... well settled, that after 
the drawer of a draft has parted with 
the title thereto to his bank, no sub- 
sequent admission or conduct of his 
can prejudice the bank’s rights.” 
Buckeye Nat. Bank v. Huff, supra. 

“It is a general rule that the state- 


‘ments of a former owner of negoti- 


able paper made concerning the same, 
after a transfer thereof to a third 
party, are not binding upon such 
third party and are hearsay.’ West 
Minneapolis First Nat. Bank v. Har- 
vey, 29 S. D. 284, 298, 1837 NW 365. 

[a] Book entries which, at most, 
are declarations made by a payee 
after he had parted with the notes 
sued on, are not admissible. West 
Newton Farmers’, etc., Bank v. Don- 
nelly, 247 Pa. 518, 93 A 761. 

{b] Fraud.—(1) The payee’s ad- 
mission that the note was obtained 
by fraud, when made after he had 
transferred the same, is inadmissible 
against the transferee. Roach _v. 
Halvorson, 127 Minn. 113, 148 NW 
1080. (2) But -vhere the payee of a 
note could not recover on it in his 
own name, having obtained it from 
the maker by fraud, his declarations 
as to his ownership of the note at a 
time subsequent to its alleged trans- 
fer to plaintiff were held admissible 
in support of the defense that plain- 
tiff was not a bona fide holder, but 
that the transfer was made to en- 
able him to recover for the use_of 
the payee. Reeper v. Greevy, 5 Pa. 
Super. 316, 40 WklyNC 494. 

[ec] he date of delivery, rather 
than the date at which the formal 
indorsement is made, is the time of 
transfer within the meaning of this 
rule. Whittier v. Vose, 16 Me. 403. 
, [d] For the purpose of impeach- 
ing evidence of the assignor such ad- 
missions may be received. ‘Thorp 
v. Goewey, 85 Ill. 611. 

57. Baxter v. Pllis, 57 Me. 178; 
Wooten v. Outlaw, 113 N. C. 281,18 SE 
252; Ellis v. Watkins, ‘73 Vt. 371, 50 
7 Ni a ley 

58. Sally v. Gooden, 5 Ala. 78. 

59. Slade v. Leonard, 75 Ind. 171; 
Bekert v. Triplett, 48 Ind. 174, 17 
AmR 735; Denman v. McMahin, 37 
Ind. 214; Bevins v. Cline, 21 Ind. 37; 
Miller v. McDowell, 69 Kan. 453, 77 
P 101; Nophsker v. Supreme Council 
R. A., 215 Pa. 631, 4 A 788, 7 AnnCas 


646. 

60. U. S.—Truman v. Harmony, 
205 Fed. 549 [rev on other grounds 
212 Fed. 4, 128 CCA 544]. 


(5) Deceased Owners. 
a deceased owner of personal property in disparage- 
ment of his title, to whomsoever made,®® are compe- 
tent against his personal representatives and next of 
Admissions of a decedent may 
also be received against his personal representa- 
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tives to show the contractural or other surviving 
liabilities of the decedent to others,®* or to affect 
his representatives in suits on claims due to the es- 


tate,°? unless they are too remote to possess any 


Admissions of 


[§ 431] (6) 


of the gift.6 
Ariz.—Miller v. Miller, 7 Ariz. 316, 
64 P 415. 


Cal.—In re Pepper, 158 Cal. 619, 
112 P 62, 31 LRANS 1092; Harp v. 
Harp, 136 Cal. 421, 69 P 28. 

Conn.—Allen y. Hartford I. Ins. 
Co., 72 Conn. 698, 45 A 955; Row- 
land v. Philadelphia, ete., R. Co., 63 
Conn. 415, 28 A 102. 
wel C.—Keifer v. Carusi, 7 D. C. 


Ga.—Banks v. Bradwell, 140 Ga. 
640, 79 SH 572.. 

Ill.— Mueller v. Rebhan, 94 Ill. 142; 
Penn v. Oglesby, 89 Ill. 110; Green 
v. Green, 162 Ill. A. 91. 

Ind.—Clouser v. Ruckman, 104 Ind. 
588, 4 NE 202; Vanduyn v. Hepner, 
45 Ind. 589; Bevins v. Cline, 21 Ind. 
37; Wilcox v. Duncan, 3 Ind. 146. 
seu ae v. Gibson, 16 Iowa 

Me.—Weston v. Weston, 35 Me. 360; 
Dale v. Gower, 24 Me. 563. fs 

Mass.—Brooks _v. Holden, 175 
Mass. 1387, 55 NE 802; Daggett v. 
Simonds, 173 Mass. 340, 53 NE 907, 
46 LRA 332; Fellows v. Smith, 130 
Mass. 376. ; 

Mich.—Chipman y. Kellogg, 60 
Mich. 438, 27 NW 592. 

Mo.—Smith v. Witton, 69 Mo. 458; 
Hart v. Hess, 41 Mo. 441; Mumford 
v. Mumford, (A.) 194 SW 898; Diel 
v. Stegner, 56 Mo. A. 535. 

Mont.—Burns v. Smith, 21 Mont. 
251, 53 P 742, 69 AmSR 653. 

N. Y.—Baird v. Baird, 145 N. Y. 
659, 40 NE 222, 28 LRA 3875; Wallace 
y. Wallace, 158 App. Div. 278, 137 
NYS 48, 1438 NYS 1148 [aff 216 N. Y. 
28, 109 NE 872]; Scully v. Scully, 
154 App. Div. 359, 139 NYS 622; Lucia 
Min. Co. v. Evans, 146 App. Div. 
416, 131 NYS 280; Moore v. Fingar, 
131 App. Div. 399, 115 NYS 1035, 138 
App. Div. 929, 122 NYS 851; Komitsch 
v. De Groot, 80 App. Div. 376, 80 NYS 
970; Matter of Swade, 65 App. Div. 
592, 72 NYS 1030; Wooster v. Booth, 
2 Hun 426; Smith v. Maine, 25 Barb. 
33; Hunter v. Hunter, 19 Barb. 631; 
Ackley v. Ackley, 21 NYS 877; Gino- 
chio v. Porcella, 3 Bradf. Surr. 277. 

N. C.—Ormond v. Connecticut Mut. 
L. Ins. Co., 145 N. C. 140, 58 SE 997. 

Or.—State v. McDonald, 55 Or. 
49, 103 P 512, 104 P 967, 106 P 444. 

Pa.—Nissley v. Brubaker, 192 Pa. 
388, 43 A 967; Hughes v. Delaware, 
etc., Canal Co., 176 Pa. 254, 35 A 
190; Harrington vy. Hickman, 148 Pa. 
401, 23 A 1071; Johnston v. McCain, 
145, Pa. 531, 22 A 979; Gordner v. 
Heffley, 49 Pa. 163; Albert v. Ziegler, 
29) Pa. 50; 

Ss. C.—Richards v. Munro, 30 S. C. 
284, 9 SE 108; Burckmyer v. Mairs, 
22 S. C. L. 208; Blake v. Jones, 8 S. 
C. Eq. 141, 21 AmD 530. 

Tex.—Boone v. Thompson, 17 Tex. 
605; Dooley v. McEwing, 8 Tex. 306. 

Vt.—In re Bugbee, 102 A 484; Hop- 
kins v. Sargent, 88 Vt. 217, 92 A 14; 
Comstock v. Jacobs, 86 Vt. 182, 84 
A 568; Redding v. Redding, 69 Vt. 
500, 38 A 230. : 

Eng.—Smith v. Smith, 3 Bing. N. 
Cas. 29, 32 ECL 25, 132 Reprint 320. 

[a] Against one claiming under 
the personal representative such an 
admission is competent. Bush v. 
Barron, 78 Tex. 5, 14 SW _ 238. 


61. U. S.—Vuyton v. Brenell, 28 
F. Cas. No. 17,026, 1 Wash. C. C. 467. 
Ala.—Nanece v. Countess, (A.) 78 


S 464. 
Ark.—Finney v.. Rollins, 127 Ark. 
617, 192 YW 210. 
Conn.—Hull v. Thomas, 82 Conn. 
647, 74 A 925. 


probative value.®* 


| SR, 
80 A 595. 
s 


Donors. Statements of a donor in 


derogation of his title are admissible against the 
donee when made before the gift was consummated,™ 
but inadmissible when made after the consummation 


Ill.—Schell v. Weaver, 225 Tll. 159, 
80 NE 95, 8 AnnCas 339; Hunter v. 
Chicago Sanitary Dist., 179 Ill. A. 
172; Bradenkamp v. Rouge, 143 IIL 
A. 492; Schell v. Weaver, 128 Ih 
A. 106 [aff 225 Ill. 159, 80 NE 95, 8 
AnnCas 339]. 

Ind.—Kettry v. Thumma, 9 Ind. 
A. 498, 36 NE 919; Knight v. Knight, 
6 Ind. A. 268, 33 NE 456. 

Iowa.—Jamison v. Jamison, 113 
Iowa 720, 84 NW _ 705; Mahaska 
County v. Ingalls, 16 Iowa 81.° 

Kan.—Wright v. Stage, 83 Kan, 
445, 111 P 467; Bonebrake v. Tauer, 
67 Kan. 827, 72 P 521. 

Ky.—Montgomery v. Miller, 4 B. 
Mon. 470. 

Mass.—Heywood v. Heywood, 10: 
Allen 105; Crossman v. Fuller, 17 
Pick wT 741 

Mich.—Mohn _v. Mansfeld, 167 
Mich. 10, 132 NW 525. 

N. J.—Cox v. Baird, 11 N. J. L. 105, 
19 AmD 386; Ayres v. Ayres, 69 N- 
J. Hq. 348, 60 A 422 [aff 69 N. J. Ea 
842, 66 A 1133]. 

N. Y.—Bardin v. Stevenson, 75 N. 
Y. 164; Wallace v. Wallace, 158 Ap 
Div. 273, 137 NYS 43, 148 NYS 114 
{aff 216 N. Y. 28, 109 NE 872]; Moore 
v. Fingar, 138 App. Div. 929, 122 NYS 
851; Russell v. Amlot, 132 App. Div. 
584, 116 NYS 1080; Jennings v. Os- 
borne, 2 NYCityCt 195. 
aon C.—Gidney v. Moore, 86 N. CG. 


Pa.—Gordner v. Heffley, 49 Pa. 163s 
Albert v. Ziegler, 29 Pa. 50; Hum 
bertson v. Detwiler, 7 Pa. Super. 587. 

I.—Hobin v. Hobin, 33 R. I. 249, 


. C.—Wilson v. Gordon, 73 S. C. 
155, 53 SE 79. 

Vt.—In re Bughee, 102 A 484; Hop- 
kins v. Sargent, 88 Vt. 217, 92 A 14; 
Wheeler v. Wheeler, 47 Vt. 637. 

Va.—Brewis v. Lawson, 76 Va. 36. 

Wash.—Corbett v. Weaver, 59 
Wash. 248, 109 P 803. 

N. B.—Powell v. Wark, 20 N. B. 15. 

fa] An agreement to pay for 
services may be shown by declara- 
tions of the decedent. Mohn v. Mans- 


field, 167 Mich. 10, 1832 NW _ 525; 
Hobin v. Hobin, 33 R. I. 249, 80 A 595, 
62. Ark.—Finney v. Rollins, 12% 
Ark. 617, 192 SW 210. 

Cal.—Byrne v. Reed, 75 Cal. 277, 
Lie 208; 

Conn.—Allen v. Hartford L. Ins. 
Co., 72 Conn. 693, 45 A 955. ° 

I1l.—Schell v. Weaver, 225 Ill. 159, 
80 NE 95, 8 AnnCas 339. 

Mo.—Steltemeier v. Barrett, 115 
Mo. A. 323, 91 SW 56. 

N. Y.—Finn vy. Prudential Ins. Co., 
98 App. Div. 588, 90 NYS 697. 

N. C.—Ormond v. Connecticut Mut. 
L. Ins. Co., 145 N. C. 140, 58 SE 997. 

Pa.—Liebig v. Steiner, 37 LegInt 
398. 

Tenn.—Middle Tennessee R. Co. 
“A McMillan, 1384 Tenn, 490, 184 SW 

Tex.—Hovey v. See, (Civ. A.) 191 
SW. 606. 

Va.—Metropolitan L. Ins. Co. v. 
O’Grady, 115 Va. 830, 80 SE 743. 

63. Steltemeier v. Barrett, 115 Mo. 
A. 323, 91 SW 56, 

64. See cases supra § 417 note 12. 

65. Cal.—Francoeur v. Beatty, 170: 
Cal. 740, 151 P 123; Walden v. Pur~. 
vis, 73° Gal¥518;°157 P91. 

Ga.—Echols v. Parrett, 6 Ga, 443. 

Ky.—Dixon v. Labry, 29 SW 21, 16 
Kyl 522. 

Nebr.—Johnson y. Petersen, 100 


Nebr. 255, 159 NW 414, 101 Nebr. 504, 
163 NW 869, 1 ALR 1235 


Lv. 


/ 
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N. Y.—Moore v. Fingar, 131 App. 
Div. 399, 115 NYS 1035; Scheps v. 
Bowery Sav. Bank, 97 App. Div. 434, 
£0 NYS 26; Graves v. King, 15 Hun 
367; In re Beaman, 163 NYS 800; 
Schmidt v. Schweitzer, 137 NYS 807. 

N. C.—Hicks v. Forrest, 41 N. C. 
528; Cowan v. Tucker, 30 N. C. 426. 

Ss’ G—Snowden v. Pope, 14 S. C. 
Eq. 174; Newman v. Wilbourne, 10 S 
C. Ea. 10. 

Tex.—Stolte v. Karren, (Civ. A.) 
1491 SW 600; Earhart v. Agnew, (Civ. 
A.) 190 SW 1140. 

Wis.—Hilton v. Rahr, 161 Wis. 619, 
155 NW 116. 

. [a] If the donor regains posses- 


sion of the article in question his 
declarations while so in possession 
‘are not competent against the donee. 
Cornett v. Fain, 33 Ga. 219. 

_ 66. Independently relevant state- 
ments generally see supra §§ 262-317. 

67.) Ue S:—— ward “v, ¢Cochran, 971 
WEG LATS LOOA, 1. 
~ Ala: —Savery v. State, 71 Ala. 236. 

Conn.—Peck, etc., Co. v. Atwater 
Mfg. Co., 61 Conn. 31, 23 A 699; Lina- 
han v. Barr, 41 Conn. 471. 

SPs .—Herscher v. Brazier, 38 Ill. A. 
ae ee v. Downing, 60 Ind. 

7 8. 

Iowa.—Griffin vy. Turner, 75 Iowa 
250, 39 NW 294. 
parecer v. Kauffman, 16 Md. 
_ Mass.—Tyler v. Mather, 9 Gray 
Eas 

wick: —Bower v. Earl, 18 Mich. 367. 

N. H.—South Hampton v. Fowler, 
£4 N. H. 197; Bell v. Woodward, 46 
N. H. 315; Féllows v. Fellows, 37 N. 
H. 75; Hobbs v. Cram, 22 N. H. 130; 
eau v. Jewell, 18 N. H. 340, 45 AmD 
ib 
om DO Ee eng v. Ludlow, 32 N, J. 
~ N. Y.—Hurlburt v. Hurlburt, 128 
N. Y. 420, 28 NE 651, 26 AmSR’ 482; 
Abeel v. Van Gelder, 36 N. Y. 518, 3 
eee Ao): Pitts v. Wilder, 1 'N. 

525; Jackson v. Cole, 4 Cow. 587. 

Yo — Bennett v. Biddle, 150 Ta. 420, 
24 A 738; Gratz v. Beates, 45 Pa. 495; 
St. Clair’ v. Shale, 20 Pa. 105; Weid- 
man v. Kohr, 4 Sere. & R. 174. 

Tex.— Wilson v. Simpson, 80 Tex. 
‘279, 16 SW 40; Snow v. Starr, 75 Tex. 
411, 12 SW 673; Hancock v. Tram 
‘Lumber Co., -65 Tex, 225, 

Vt.—Bennett v. Camp, 54 Vt. 36; 
Beecher v. Parmele, 9 Vt. 352, 31 
AmD 683. F 

68. Ala—Guy v. Lee, 81 Ala. 163, 
2 S 273. See also Mobly v. Barnes, 
26 Ala. 718. 
ee C.—Tierney v. Corbett, 13 D. C. 

Iowa.—Taylor v. Lusk, 9 Iowa 444. 

Mo.—Wilson v. Albert, 89 Mo. 537, 
1 SW 209; Vermillion v. Le Clare, 89 
Mo. A. 55. 


Tenn.—Sharp v. Miller, 3 Sneed 42. 

Core SN v. Towne, 4 Munf. (18 
Va.) 19 
. 69. Wisdom v. Reeves, 110 ple 
418, 18 S 13; McCurtain v. Grady, 1 
ind. T. 107, 38 SW 65. 

70. Cal.—Austin v. Andrews, 71 
Cal, 98, 16 P 546. 

Fla. EL Beet v. Willey, 6 Fla. 482. 

C.—Ellis v. Harris, 106 N. C. 

395, ‘11 SE 248; Magee v. Blankenship, 
55 'N. GC. 563. 

Pa.—Gratz v. Beates, 45 Pa. 495. 


Independent Relevancy.*®® 
tions of a person who stands in some relation of priv- 
ity to a party may be competent, not as admissions, 
but as relevant facts in themselves. 
the claim under which real *’ or personal ®* prop- 
erty is being held, or the nature ®° and extent of 
such, claim,’° may be relevant facts properly estab- 
lished by declarations of a predecessor in title.*4 So 
also the existence of such facts as a claim as to 
‘domicile,72 a disclaimer as to real7* or personal ** 
property, notice,’> or a relevant mental state,“° may 
be established by declarants of a predecessor in in- 


EVIDENCE 


Declara- 


For example, 
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too remote to be 


Mee v. Rich, 48 Vt. 217. 
pes B.—Sartell v. Scott, 11 N. B. 


71. Steed v. Knowles, 97 Ala. 573, 
580, 12 S 75 [cit Lucy v. Tennessee, 
etc., R. Co., 92 Ala. 246, 8 S 246; 
Jones v. Pelham, 84 Ala. 208, 4 S 22; 
Humes v. O’Bryan, 74 Ala. 64; Daf- 
fron v. Crump, 69 Ala. 77]; Roeber 
v. Bowe, 30 Hun (N. Y.) 379 [aff 96 
N. Y. 627 mem]; Trotter v. Watson, 
6 Humphr. (Tenn.) 509. See also 
cases supra notes 67-70. 

[a] Res geste.—These declara- 
tions of claim have been said to be 
admissible on the ‘‘principle of the 
les geste.” Brice v. Lide, 30 Ala. 
647, 68 AmD 148; Price v. Decatur 
Branch Bank, 17 Ala. 374; Roeber v. 
Bowe, 30 Hun (N. Y.) 379 [aff 96 N. 
Y. 627 memj; Trotter v. Watson, 6 
Humphr. (Tenn.) 509. 

72. Wilson v. Terry, 9 Allen 
(Mass: 214. 

73. Hamilton v. Paine, 17 Me. 219; 
New Jersey Zinc., etc., Co. v. Lehigh 
gine, ete., Co., 59 N. Aig ee 189; 35 7K 


74. Ala.—Gillespie v. Burleson, 28 
Ala. 551; Miller v. Jones, 26 Ala. 247. 
Ga—Smith v. Page, 72 Ga. 539; 
White v. Dinkins, 19 Ga. 285. 
ae _—Brown v. Stroud, 34 La. Ann. 
x Asay SNOMS v. Smith, 130 Mass. 


ane H.—Caswell v. Hill, 47 N. H. 
Seeatee .—Lee v. Johnson, (Ch. A.) 53 

75. Fisher v. Leland, 4 Cush. 
(Mass.) 456, 458, 50 AmD 805. 

76. Ala.—Stallings v. Finch, 25 
Ala. 518 

Ariz.—Rush v. French, 1 Ariz. 99, 
25 P 816 

Conn. —Carney v. Hennessey, 74 
Conn. 107, 49 ny 910, 538 LRA 199. 

Ga.—Howell v. Howell, 59 Ga. 145. 

Ill.— Dowie v. Driscoll, 203 Ill. 480, 
68 NE 56. 

Ky.—Adams v. Buford, 6 Dana 406. 
sea Oe v. Steel, 3 La. Ann. 

Mass.—Gibbs v. Estey, 15 Gray 587. 

Miss.—Wilkerson v. Moffett-West 
Drug Co., 21 S 564. 

Mo.—Taliaferro v. Evans, 160 Mo. 
880, 61 SW 185. 

N. apr vias v. Clark, 90 Hun 4, 
35 oe 36 

Norfolk City Nat. Bank v. 

Bitiges 128 N. C. 322, 38 SE 888. 

Pa.—Perkins v. Hasbrouck, 155 Pa. 
494, 26 A 695. 
tte C.—Nunn v. Owens, 33 8. CG. L. 

Tex.—Co v. Swift, (Civ. A.) 26 
tek re 

—Re ns. v. Redding, 69 Vt. 

500, 88 A 23 vi 

See also eye infra this note. 

fa] Intent.—Wainwright v. Tal- 
cott, 60 Conn. 48, 22 A 484; Whitney 
V. Wheeler, 116 Mass. 490; Hopkins Vie 
Clark, 90 Hun 4,35 NYS 360; Perkins 
v. Hasbrouck, 155 Pa. 494, 36 A 695; 
ee v. Redding, 69 Vt. 500, 38 A 

[b] Assent.—Stallings v. Finch, 
25 Ala. 518; Gibbs v. Estey, 15 Gray 
ps a Sune v. Owens, ae Ss. 

eecher v. Parmele, 

352, aa AmD 633. &, 9 VE 

[c] Knowledge.—Stewart v. Hood, 
10 Ala. 600; Rush v. French, 1 Ariz. 


terest of a party to the litigation. 
tions may be relevant for a collateral purpose,”” and 
may be admissible, although made after alienation, 
if not too remote to be relevant.78 \ 

7. Transferor, on Issue of Fraud on 
Creditors 7°9—a. As Affecting Declarant. 
sue as to the fraudulent character of a sale or con- 
veyance with respect to creditors, statements indi- 
eating the existence of a fraudulent intent are com- 
petent against the declarant, whether made before ®° 
or after *! the transfer, unless the court deems them 


[§§ 432-433 


Such declara- 


On an is- 


relevant.® 


99, 25 P 816; Bicknell v. Mellett, 160 
Mass. 328, 35 -NE_ 1130; Holbrook v. 
Jackson, 7 Cush. (Mass.) 136; Fisher 
Vv. Leland, 4 Cush. (Mass.) 456, 50 
AmD 805: Taliaferro v. Evans, 160 
Mo. 380, 61 SW 185; Adams v. Bower- 
man, 109 N. Y. 28, 15 NE 874, 
Incapacity.—Howell v. How- 
ell, 59 Ga. 145; Howell v. Howell, 
47 Ga. 492; Dowie v. Driscoll, 203 Ill. 
480, 68 NE 56. 

[e] Operation of undue influence. 
—Lemon v. Jenkins, 48 Ga. 313. 

77. Cook v. Knowles, 38 Mich. 316 
(to fix date). 

78. Howell v. Howell, 59 Ga. 145; 
Lemon vy. Jenkins, 48 ay 313; Howell 
v. Howell, 47 Ga. “49 

79. As affecting eeeaiters see in- 
fra § 439. 

80. U. S—Bowie v. Hunter, 3 F. 
Cas. No. 1 734, 4 Cranch CaC) 699: 

Ala.—Murphy v. Butler, 75 Ala. 
381; Moses v. Dunhane, 71 Ala. 173. 

Cal.—Visher v. Webster, 8 Cal.. 


109. 

TIowa.—Thomas x, McDonald, 102 
Iowa 564, 71 NW 57 

La.—Hoose v. et Se 18 La. Ann, 
648; Erwin v. Kentucky Bank, 5 La. 
Ann. iE 
Me.—Fisher v. True, 38 Me. 534. 
Md.—McDowell v. Goldsmith, 6 Md, 


619, 61 AmD 305. 
Mass.—Foster v. Hall, 12 Pick. 89, 


22 AmD 400. 
Buckland, 11 


Mich.—Baldwin v. 
Mich. 389. 

Mo.—Gage v. Trawick, 94 Mo. A. 
307, 68 sw 85; Whitney Holmes Or- 
gan re We Petitt, 384 Mo. A. 536. 

N. Y.—Kennedy v. Wood, 52 Hun 
46, 4 NYS 758; Jellenik v. May, 41 
Hun 386; Savage v. Murphy, 21 N. Y. 
paren 15 {aff 34 N. Y. 508, 90 AmD 


N. C.—Satterwhite v. Hicks, 44 N. 
C. 105, 57 AmD 577. 
S. C.—Head v. Halford, 26 S. C. Ea. 


128. 

81. Cal—Byerley v. Conlin, 174 
Cal. 40, 161 P 1150. 

Ind.—-Vansickle v. Shenk, 150 Ind. 
413, 50 NE 381; Hogan v. ‘Robinson, 
94 ind. 138. 


La.—Rizan v. Rizan, 139 La. 364, 
71 S 581; Hoose v. Robbins, 18 La. 


Ann. 648. 
Md. Si ee v. Land, 130 Md. 
614, 100 A 78 
Mo. o Holmst v. Braidwood, 82 Mo. 
610; Gamble v. Johnson, 9 Mo. 605. 
Nebr. —Armagost v. Rising, 54 
Nebr. 763, 75 NW 534. 
N. J.—Wilson v. Terr DY, Op Naw. 
Eq. 231, 62 A 310 [aff 71 N. J. Hq. 
785, 65 A 983]. 
so C.—Burbank v. Wiley, 79 N. C. 


ee oenan v. Wood, 2 Swan 


_Tex.—Schmitt v. Jacques, 26 Tex. 
Civ. A: 125, 62 SW ere Cooper v. 
Friedman, 93 Tex. Civ. 585, 57 SwW 
581; Mayo v.- Savoni, ‘ge Tex.’ A. Civ. 
Cas. § 216. 

“The declarations of the mort- 
gagor, subsequent to the execution 
of the mortgages, were admissible 
for the purpose of establishing his 
intent.’”” McDonald v. Bowman, 40 
Nebr. 269, 273, 58 NW 704 [foll Sloan 
v. Coburn, 26 Nebr. 607, 42 NW 726]. 
ie seeettaws Perrault, 6 Ida. 221, 

ittlefield v schnell 32 Me. 
390; Doe v. Fraser, 8 N. B . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number-. 
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et ee 


“Mass. 245, 7 AmD 209. 


ee oe 


§§ 434-436] 


[§ 434] b. As Affecting Transferee—(1) State- 
ments before Transfer. Declarations of an owner of 
property in possession and before alienation are 
competent against his vendee to show fraud on the 
part of the declarant.*? But such declarations alone 
are not sufficient to establish fraudulent intent on 
the part of the transferee,®+ and the court may 
properly reject them altogether, if no further evi- 
dence is forthcoming to show that fact.85 


83. Ala.—Moses v. Dunham, 71 


Ala. 173. 


Ark.—Hiner v. Hawkins, 59 Ark. 
303, 27 SW 65. 
Iowa.—Burch v. Nicholson, 157 


Towa 502, 137 NW 1066. 

La.—Hoose v. Robbins, 18 La. Ann. 
648; Carrollton Bank v. Cleveland, 15 
La. Ann. 616. 

Me.—Parker v. Marston, 34 Me. 386. 

Mass.—Bridge v. Eggleston, 14 


Nebr.— White v. Woodruff, 25 Nebr. 
797, 41 NW 785. 

N. C.—Harshaw v. Moore, 34 N. 
C. 247. 

Okl.—Rauh v. Morris, 40 Okl. 288, 
UST 4: 

Or.—Dempsey v. Ball, 85 Or. 560, 
167 P 508. 

Pa.—Hollinshead v. Allen, 17 Pa. 
275; Pfeil v. McCallin, 1 Pa. Cas. 252, 
1 A 654; 

Tex.—McKinnon v. Reliance Lum- 
ber Co., 63 Tex. 30; Martel v. Somers, 
26 Tex. 551. 

Wash.—O’Hare v. Duckworth, 4 
Wash. 470, 30 P 724. i 


W. Va.—Bishoff v. Hartley, 9 W. 
ava 100, 
[a] Declarations before title was 


acquired by the declarent are not ad- 


missible. Stockwell v. Blamey, 129 
Mass. 312. ‘ 

84, Trezevant v. Courtney, 23 La. 
.Ann, 628; Hoose v. Robbins, 18 La. 
Ann. 648; Carrollton Bank v. Cleve- 
land; 15° la. Ann.«*616;* Martin ‘v. 
Reeves, 3 Mart. N. S. (La.) 22, 15 


AmD 154; Highlander v. Fluke, 5 
Mart. (La.) 442; Foster v. Hall, 12 
Pick. (Mass.) 89, 22 AmD 400; Beers 
v. Aylsworth, 41 Or. 251, 69 P 1025. 


85. Ala.—Abney v. Kingsland, 10 
Ala. 355, 44 AmD 491; Hodge v. 
‘Yhompson, 9 Ala. 131. 


Colo.—Jefferson County Bank v. 
Hammel, 11 Colo. A. 337, 53 P 286. 

Conn.—Tibbals v. Jacobs, 31 Conn. 
428; Partelo v. Harris, 26 Conn. 480; 
si v. Catlin, 4 Day 284, 4 AmD 
pai ee v. Gilman, 12 Mf). 
La.—Whiting v. Prentice, 12 Rob. 
141; Guidry v. Grivot, 2 Mart. N. S. 
13, 14 AmD 193. 

Md.—Cooke v. Cooke, 43 Md. 522. 

Mo.—Peters-Miller Shoe Co. v. 
Casebeer, 53 Mo. A. 640; Williams v. 
Williams, 53 Mo. A. 617. 

N. Y.—Bush v. Roberts, 111 N. Y. 
278, 18 NE 732, 7 AMSR 741; Bullis v. 
Montgomery, 50 N. Y. 352; Flagler v. 
Wheeler, 40 Hun 125. 
Tenn.—Collger v. Francis, 2 Baxt. 


422 
86. U. S.—Winchester, etc, Mfg. 
Gol) v.1(Creary, -116 Us"S3 1612 6) SCt 


369, 29 L. ed. 591; Clements v. Nichol- 
son, 6 Wall. 299, 18 L. ed. 786; Mag- 
niac v. Thompson, 7 Pet. 348, 8 L. ed. 
709 [aff 16 F. Cas. No. 8,956, Baldw. 
344]; Orr, etce., Shoe Co. v. Needles, 
67 Fed. 990, 15 CCA 142. 
Ala.—Bain v. Bain, 150 Ala. 453, 43 
S 562; McArthur v. Carrie, 32 Ala. 
75, 70 AmD 552; Mobley v. Barnes, 
96 Ala. 718; Bilberry v. Mobley, 21 
Ala. 277; Strong v. Brewer, 17 Ala. 
706; Weaver v. Yeatmans, 15 Ala. 
539; Abney v. Kingsland, 10 Ala. 355, 
44 Amp 491; Hodge v. Thompson, 9 
Ala. 131; Smith v. Rogers, 1 Stew. 


& P. 317. 


Ark.—Collin County Grain Co. v. 
Andrews, 110 Ark. 597, 162 SW 1098; 
Hargus v. Hayes, 83 Ark. 186, 103 


SW 163; Clinton v. Estes, 20 Ark. 


216. 
Cal._—Byerley v. Conlin, 174 Cal. 


40, 161 P 1150; Scholle v. Finnell, 


167 Cal. 90, 138 P 746; Banning v. 


EVIDENCE 


[§ 435] (2) 


transferee.®® 


[§ 436] (b) 


Marleau, 121 Cal. 240, 58 P 692; Ross 
v. Wellman, 102 Cal. 1, 36 P 402; 
Walden v. Purvis, 73 Cal. 518, 15 P 
91; Hutchings v. Castle, 48 Cal. 152; 
Spanagel v. Dellinger, 38 Cal. 278; 
Jones v. Morse, 36 Cai. 205; Visher 
Vas Webster; 13 Cal! 58; Paige. v. 
O’Neal, 12 Cal. 483; Roberts v. Burr, 
6 Cal. Unrep. Cas. 154, 54 P 849. 

Colo.—Jefferson County Bank v. 
Hummel, 11 Colo. A. 337, 53 P 286. 

Ga.—Bush v. Rogan, 65 Ga. 320, 38 
A hie 785; James v. Kerby, 29 Ga. 

Ida.—Meyer v. Munro, 9 Ida. 46, 71 
PIGS: 

Tll.—Clayton v. Clayton, 250 Ill. 
433, 95 NE 480; Francis v. Wilkin- 
son, 147 Ill. 370, 35 NE 150; Sawyer 
v. Bradshaw, 125 Ill. 440, 17 NE 812; 
Durand v. Weightman, i108 Ill. 489; 
Myers v. Kinzie, 26 Ill. 36; Wheeler 
v. McCoarristen, 24 Ill. 40; Cochran 
v. McDowell, 15 Ill. 10. 

Ind.—Vansickle v. Shenk, 150 Ind. 
413, 50 NE 381; Garner v. Graves, 54 
Ind. 188; Kieth v. Kerr, 17 Ind. 284; 
pelley v. Vail, 27 Ind. A. 87, 60 NE 


Iowa.—Cedar Rapids Nat. Bank v. 
Lavery, 110 Iowa 575, 81 NW 1775, 
80 AmSR 325; Neuffer v. Moehn, 96 
Iowa 731, 65 NW 334; Allen v. Kirk, 
81 Iowa 658, 47 NW 906; Bixby v. 
Carskaddon, 70 Iowa 726, 29 NW 626; 
McCormicks v. Fuller, 56 Iowa 43, 8 
NW 800. 


Kan.—Stickel v. Bender, 37 Kan. 
457, 15 P 580. 
Ky.—Bowman v. Baker, 147 Ky. 


437, 144 SW 383; Nelson v. Terry, 
56 SW 672, 22 KyL 111; Norflett v. 
Logan, 54 SW 713, 21 KyL 1260; Boli 
v. Irwin, 51 SW 444, 21 KyL 366; 
Judah v. Fleming, 4 KyL 888. 

La.—Erwin v. Kentucky Bank, 5 
La. Ann. 1; Groves v. Steel, 2 La. 
Ann. 480, 46 AmD 551. 

Me.—White v. Chadbourne, 41 Me. 
HEA Littlefield v. Getchell, 32 Me. 


Md.—Hall v. Hinks, 21 Md. 406. 
Mass.—Hart v. Brierley, 189 Mass. 
598, 76 NE 286; Parry v. Libbey, 166 
Mass. 112, 44 NE 124; O’Donnell v. 
Hall, 154 Mass. 429, 28 NE 349; Rob- 
erts v. Medbery, 132 Mass. 100; Lin- 
coln v. Wilbur, 125 Mass. 249; Hol- 
brook v. Holbrook, 113 Mass. 74; Win- 
chester v. Charter, 97 Mass. 
Taylor v. Robinson, 2 Allen.562; Tap- 
ley v. Forbes, 2 Allen 20; Aldrich v. 
Tarle, 13 Gray 578; Bridge v. Eggles- 
ton, 14 Mass. 245, 7 AmD 209; Clarke 
v. Waite, 12 Mass. 439. 
Mich.—Vyn v. Keppel, 108 Mich. 
244, 65 NW 966; Buckingham v. Ty- 
ler, 74 Mich. 101, 41 NW 868. 
Minn.—Adler v. Apt, 30 Minn. 45, 


14 NW 638; Shaw v. Robertson, 12 
Minn. 445; Zimmerman v. Lamb, 7 
Minn, 421; Burt v. McKinstry, 4 


Minn. 204, 77 AmD 507. 

Miss.—Wilkerson v. Moffett-West 
Drug Co., 21 S 564; Taylor v. Webb, 
54 Miss. 36. 

Mo.—Brinkerhoff v. Juden, 255 Mo. 
698, 164 SW 523; Stam v. Smith, 183 
Mo. 464, 81 SW 1217; Wall v. Beedy, 
161 Mo.625,61SW 864; Albert v. Besel, 
88 Mo. 150; State Hixch. Bank v. Rus- 
sell, 50 Mo. 5381; Weinrich v. Porter, 
47 Mo. 293; Enders v. Richards, 33 
Mo. 598; Gamble v. Johnson, 9 Mo. 
605; Lusse v. Lusse, 140 Mo. A. 497, 
120 SW 114; Beeler v. Perry, 128 Mo. 
A, 234, 107 SW 1008; Torreyson_v. 
Turnbaugh, 105 Mo. A. 439, 79 SW 
1002; Blasland-Parcels-Jordan Shoe 
Co. v. Hicks, 70 Mo. A. 301; Sam- 
mons v. O’Neill, 60 Mo. A. 530; Muel- 
ler v. Weitz, 56 Mo. A. 36; Cash v. 


tion with Prior Declarations. 
that where declarations of a transferor subsequent 
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Statements after Transfer—(a) 


General Rule. As a general rule the declarations of 
a transferor, subsequent to the transfer of title, are 
not admissible, on an issue as to fraud on creditors, 
to impeach the transfer or affect the title of the 


When Admissible—aa. Connec- 
It has been considered 


Penix, 11 Mo. A. 597%. 

Nebr.—McDonald v. Bowman, 40 
Nebr. 269, 58 NW 704; Sloan v. Co- 
burn, 26 Nebr. 607, 42 NW 726, 4 
LRA 470. 

Nev.—Hirschfeld v. Williamson, 18 
Nev. 66, 1 P 201. 

N. J.—Cartan v. Phelps, 105 A 240; 
Roneioton, v. Schreihofer, (Ch.) 54 


N. Y.—Lent v. Shear, 160 N. Y. 
462, 55 NE 2; Williams v. Williams, 
142 N. Y. 156, 36 NE 1053; Wadleigh 
v. Wadleigh, 111 App. Div. 367, 97 
NYS 1063; Noyes v. Morris, 56 Hun 
501, 10 NYS 561; Scofield v. Spauld- 
ing, 54 Hun 523, 7 NYS 927; Wells 
v. O’Connor, 27 Hun 426; Strauss v. 
Murray, 31 Misc. 69, 63 NYS 201. 

N. C.—Parker v. Fenwick, 147 N. 
C. 525, 61 SE 378; Burbank v. Wiley, 
79 N. C. 501; Gidney v. Logan, 79 N. 
Sah Harshaw v. Moore, 34 N. C. 

N. D.—O. S. Paulson Mercantile Co. 
v. Seaver, 8 N. D. 215, 77 NW 1001. 

Pa.—Scott v. Heilager 14 Pa. 238. 

S. C.—Sullivan v. Ball, 55 S. C. 343, 
p: ae 486; Kittles v. Kittles, 38 S. C. 
As . 

Tenn.—Holmark v. Molin, 5 Coldw. 
482; McClellan v. Cornwell, 2 Coldw. 
298; Perry v. Smith, 4 Yerg. 323, 26 
AmD 236; Green v. Huggins, (Ch.) 
52 SW 675; Johnson v. Goldston, (Ch. 
A.) 52 SW 474. 

Tex.—Rankin v. Rankin, 105 Tex. 
451, 151 SW 527; Banks v. Martin, 18 
SW 964; Moore v. Belt, (Civ. A.) 206 
SW 225; Stolte v. Karren, (Civ. A.) 
191 SW 600; Brown v. Yoakum, (Civ. 
A.) 170 SW 803; Maffi v. Stephens, 
(Civ. A.) 938 SW 158. 

Vt.—Mower v. McCarthy, 79 Vt. 
142, 54 A 578, 118 AmSR 942, 7 LRA 
Ve 418; Shepherd v. Hayes, 16 Vt. 

Va.—Bugeg v. Seay, 107 Va. 648, 60 
SE 89, 122 AmSR 877; Smith v. Betty, 
11 Gratt. (52 Va.) 752; Vaughan v. 
Winckter, 4 Munf. (18 Va.) 136. 

Wis.—Bogert v. Phelps, 14 Wis. 88; 
Bates v. Albeman, 13 Wis. 644. 

“Declarations made by the grantor 
after an alleged fraudulent convey- 
ance, when the grantee is not present, 
are not admissible for the purpose of 
impeaching the title of the latter.” 
Hart v. Brierley, 189 Mass. 598, 603, 
76 NE 286. 

“The mere relation of mortgagor 
and mortgagee, in the absence of evi- 
dence of collusion between them to 
defraud the creditors of the former, 
did not create such a privity of es- 
tate as entitled the plaintiff to use 
the declarations of one against the 
other.” Mower v. McCarthy, 79 Vt. 
142, 155, 64 A 579, 118 AmSR 942, 7 
LRANS 418. 

[a] The reason for the rule (1) 
is that’ under such circumstances 
there is not, at the time of the mak- 
ing of the admission, the necessary 
privity between the declarant and the 
person against whom the admission 
is sought to be used. Vansickle v. 
Shenk, 150 Ind. 413, 50 NH_ 381; Boli 
v. Irwin, 51 SW 444, 21 KyL 366. (2) 
Nor has the declarant any agency to 
speak for the transferee. Boyd v. 
Jones, 60 Mo. 454. 

[b] Letters written by one who 
has sold goods after he had parted 
with the possession are not admis- 
sible in evidence, as declarations that 
the seller was still the owner of the 
goods, to show that there was a 
fraudulent attempt by the seller and 
purchaser to defraud creditors, Im 
the absence of other evidence of 
fraud. Collin County Grain Co. V. 
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to the transfer are so intimately connected with other 
declarations made prior to the transfer as not to 
be readily separable therefrom, they may be admit- 


ted against the transferee.®” 
[§ 437] 


transferee.®® 
[§ 438] ec. Where 
Shown. 


Andrews, 110 Ark. 597, 162 SW 1098. 

[ec] Declarations of one paying 
part of the price of real estate which 
is, pursuant to his direction, con- 
veyed to another, are incompetent 
against the latter, when made sub- 
sequent to the conveyance. Anger- 
miller v. Ewald, 133 App. Div. 691, 
118 NYS 195. 

87. Smith v. Leforce, 14 KyL 399; 
Holbrook vy. Holbrook, 113 Mass. 74. 

88. Cogar v. Lancaster Nat. Bank, 
151 Ky. 470, 152 SW 278; Bender v. 
Kingman, 62 Nebr. 469, 87 NW 142. 

Admissions by silence or ac- 
quiescence generally see supra §§ 
356-368. 

89. U. S.—Jones v. Simpson, 116 
Uns. 609, 6. SCt 5238) 529 Le ed. 742; 
Moyer v. "Dewey, L103" UPS, s0t, 264i. 
ed. 394; Lincoln v. Claflin, 7 Wall. 132, 
19 L. ed. 106. 

Ala.—Borland v. Mayo, 8 Ala. 104. 

Ark.—Cox v. Vise, 50 Ark. 283, 7 
SW 134 

Ill. —Philpot Vee Laylor, a Gollan oOo, 
20 AmR 2 

Ind. et amiole v. McGinnis, *97 Ind. 
549; Barkley v. Tapp, 87 Ind. 25; Ken- 
nedy v. Divine, 77 Ind. 490; Hogue v. 
McClintock, 76 Ind. 205; Ewing v. 
Gray, 12 Ind. 64; Caldwell v. Wil- 
liams, 1 Ind. 405. 

Kan.—Chapman y. Farrell, 96 Kan. 
659, 153 P 511; Chicago Lumber Co. v. 
Cox, 94 Kan. 563, 565, 147. P 67 [cit 
Cyel: 
oa v. Bentley, 6 B. Mon. 


‘La.—Gaidry v. Lyons, 29 La. Ann. 
4; Bushnell v. New Orleans City Nat. 
Bank, 20 La. Ann. 464; Cannon y. 
White, 16 La. Ann, 85. 

Md.—Powell v. Young, 45 Md. 494. 

ae —Alexander v. Gould, 1 Mass. 


PAt0.-—Boyd v. Jones, 60 Mo.. 454; 
Williams v. Williams, 53 Mo. A. 644: 
Peters-Miller Shoe Co. v. Casebeer, 
53 Mo. A, 640; Cordes v. Straszer, 8 
Mo. A: 61. 

Mont.—Pincus yv. Reynolds, 19 
Mont. 564, 49 P 145; Kleinschmidt v. 
Dunphy, 1 Mont. 118. 

N. Fone tat v. Storer, 67 N. H. 
86, eee oa 60 

N. Vv Gaile v. Tode, 74 Hun 542, 
26 NYS 6838 [aff 148 N. Y. 270, 42 NB 
673]; Cuyler v. McCartney, 33 Barb. 
165 [aff 40 N. Y. 221]; Lee v. Hun- 

toon, ote 447, 

: N. C.—Hauser v. Tate, 85 N. C. 81, 
39 AmR 689 
14 oe ae alker v. Harold, 44 Or. 205, 

Pa.—Boyer v. Weimer, 204 Pa. 295, 
54 A 21; Souder v. Schechterly, 91 Pa. 
83; Pier v. Duff, 63 Pa. 59; Hartman 
v. Diller, 62 Pa. 37; Brown v. Park- 
inson, 56 Pa. 336; Deakers v. Temple, 
41 Pa. 234; Peterson v. Speer, 29 Pa. 
478; Jackson v. Summerville, 13 Pa. 
359; Irwin v. Keen, 3 Whart. 347; 
McKee v. Gilchrist, 3 Watts 230. 

Tex.—Thompson  y. Rosenstein, 
(Civ. A.) 67 SW 439. 

Vt.—Quinn v. Halbert; 57 Vt. 178. 

[a] Bes geste.—It is said that 
the declarations are admissible or 
not admissible according as’ they 
do or do not “have such relation 
#9 the execution of that purpose [to 


bb. Acquiescence of Transferee. Where 
a transferee ratifies or acquiesces in statements of 
his transferor, tending to indicate that the transfer 
was fraudulent as against creditors of the trans- 
feror, such statements are competent as against the 


Collusion Independently 
Where there is a design common to both 
transferor and transferee to defraud the creditors 
of the transferor, a species of agency is implied, 
and the declarations of either during the pendency 


EVIDENCE 


made before or 


against the other.®® 


[§§ 436-438 


of the common design and within its scope, whether 


after the transfer, are competent 
The most usual application of 


this rule is to admit the declarations of the grantor 


or transferor, made subsequent to the transfer, 
against the grantee or transferee, where there is in- 
dependent evidence of the collusion.®° 
liminary to the admission of such statement the ex- 
istence of a common design must be satisfactorily 


As a pre- 


shown;*! but a retention of possession by the trans- 


defraud] that they fairly constitute 
a part of the res geste.’’ Winchester, 
etes Wifes. hCon VauCreary, 116- Uses: 
161, 166, 6 SCt 369, 29 L. ed. 591. 
To same effect Jones v. Simpson, 116 
U. S. 609, 6 SCt 538, 29 L. ed. 742; Ad- 
ler v. Apt, 30 Minn. 45, 14 NW 63; Wil- 
liamson vy. Williams, 11 Lea (Tenn.) 
pepe Neal v. Peden, 1 Head (Tenn.) 
546. 


Conspiracy or common design gen- 
erally see infra §§ 470-474. 

90. U. S—Jones v. Simpson, 116 
UW.) S. 609,56 SCt 538, 29 Ts ed. 742; 
Winchester, etc., Mfg. Co. v. Creary, 
116 UU. S. 161, 6 SCt 369, 29 L. ed 
591; U. S. v. Griswold, 8 Fed. 556, 
GW" Sawyarse lislim re lark, yo BH. .Cas: 
No. 2,801, 9 Blatchf. 372. 

Ala.—Jones v. Norris, 2 Ala. 526. 

Ark.—Bowden v. Spellman, 59 Ark. 
251, 27 SW 602. 

Cal.—Hutchings v. Castle, 48 Cal. 
eee Spanagel v. Dellinger, 38 Cal. 
7 


ee a .—Tibbals v. Jacobs, 31 Conn. 
Cr 

Ga.—Ernest v. Merritt, 107 Ga. 61, 
32 SE 898. 

Ind.—Daniels v. McGinnis, 97 Ind. 
549; Kennedy v. Divine, 77 Ind. 430; 
Wiler v. Manley, 51 Ind. 169; Ewing 
v. Gray, 12 Ind. 64; Thompson Vv. 
Thompson, 9 ind. 3238, 68 AmD 6388; 
Caldwell v. Williams, 1 Ind. 405. 

Ind. T.—Dorrance v. McAlester, 1 
Ind. T. 473, 45 SW 141. 

Iowa.—Allen v. Kirk, 81 Towa 658, 
47 NW 906; DeFrance v.. Howard, 4 
Iowa 524. ° 

Kan.—Watts v. Myers, 93 Kan. 824, 
145 P 827; Turner v. Tootle, 9 Kan. 
A. 765, 58 P 562; Hood v. Gibson, 8 
Kan. A. 588, 56 P 148. 

Ky.—Pullins v. Pullins, 62 SW 865, 
23 pe soe. 

La.—Unter v. Metropolitan Nat. 
Bank, 48 La, Ann. 238, 19 S 158. 
yg he Dennison v. Benner, 41 Me. 
vo . 

Md.—Dixon v. Dixon, 123 Md. 44, 
90 A 846, AnnCas1915D 616; Hall v. 
Hinks, 21 Md. 406; Brooks v. Dent, 
TP Md Ch: 25237 

Mass.—Horrigan v. Wright, 4 Allen 
514; Aldrich v. Harle, 13 Gray 578; 


O’Neil v. Glover, 5 Gray 144; Alex- 
ander v. Gould, 1 Mass. 165. 
A saab iaia cacti ate v. Hall, 2 Mich. 


Miss.—Farmers’ Bank v. Douglass, 
19 Miss. 469. 

Mo.—Wall v. Beedy, 161 Mo. 625, 
61 SW 864; Taliaferro v. Evans, 160 
Mo. 380, 61 SW 185; Boyd v. Jones, 
60 Mo. 454; Gage v. Trawick, 94 Mo. 
A. 307, 68 SW 85. 

Mont.—Pincus vy. Reynolds, 19 

Kingman, 62 


Mont. 564, 49 P 145. 

Nebr.—Bender _ v. 

Nebr. 469, 87 NW 142; Kyd v. Cook, 
56 Nebr. 71,76 NW 524, 71 AmSR 661. 
Leal H,—Perkins v. Towle, 59 N. H. 
3) . 

N. J.—Battery Park Nat. Bank v. 
Brown; 85. Nw. J. Eq. 70, 95 Al 8665 
Cowen v. Bloomberg, 69 N. J. L.: 462, 
55. A 36. 

N. Y.—Continental Nat. Bank v. 
Moore, 83 App. Div. 419, 82 NYS 302 
[app dism 181 N. Y. 545 mem, 74 NE 
1116 mem]; Avard v. Carpenter, 72 


feror, beyond the time reasonably necessary to per- 
fect a change of possession, sufficiently indicates 
the existence of a common design to defraud eredit- 
ors to let in declarations of the transferor made sub- 
sequent to the transfer but while he remained in 


App. Div. 258, 76 NYS 105; Levy v. 
Hamilton, 68 App. Div. 277, 74 NYS 
159; Saugerties Bank v. Mack, 34 App. 
Div. 494, 54 NYS 360; Vilas Nat. 
FPank v. Newton, 25 App. Div. 62, 48 
NYS 1009; Flagler v. Schoeffel, 40: 
Fiun 178; Cuyler v. McCartney, 33 
Isarb. 165 faff 40-N. Y. 221]: Savage 
v. Murphy, 21 N. Y. Suner. 75 [aff 34 
N. Y. 508, 90 AmD 733]; Bushby v. 
Berkeley, 85 Misc. 178, 148 NYS 121 
[app dism 164 App. Div. 8®7 mem, 
148 NYS 1108 mem]; McKean _ v. 
Adams, 381 woo NOYesS ecole: 
Jackson v. Myers, 11 Wend. 523; Lee 
v. Huntoon, Hoffm. Ch. 447. 

N. C.—Blair v. Brown, 116 N. C. 
Lapa fe 434; Kirby v Masten, 70 


N. 
N. D.—Leonard a Fleming, 13 N. 
D. 629,.102 NW 308 


Oh.— Hedrick v. Gregg, 10 OhS&CP’ 


462, 8 OhNP 24. 

Or.—Walker v. Harold, 44 Or. 205, 
74 P 705; Robson v.- Hamilton, 41 
Or,, 239, 69 BP) 651 

Pa.—Homewood People’s Bank vy. 
Marshall. 233) (Pa. .4289.0 no + Assocs 
Royer v. Weimer, 204 Pa. 295, 54 A 
24; Poundstone vy. Jones, 182, Pa. 
£74, Ze A 714. 


sD. west Minneapolis First Nat.. 
Pank v. Harvey, 29 S. D. 284, 137° 


NW 865; Muller v. Flavin, 13 S. D. 
595, 83 NW 687. 


Tex.—Shelley v. Nolen, 25 Tex. 
Civ. A. 348, 88 SW 524; Moore. v. 
Robinson, (Civ... A.) 75 S_7 39@;- 
Thompson y. Rosenstein, (Civ. A.) 


67 SW 439; Smitheal v. Smith, 10 Tex. 
Civ. A. 446, 31 SW 422. 

Wis.—Grant v. Lewis, 14 Wis. 487, 
§0 AmD 785. 

{a] Illustration.—Where an_as- 
signment for the benefit of creditors 
is attacked as fraudulent, it is com- 
netent for the creditors attacking it 
to prove the declarations of the as- 
signor, made after the assignment 
was delivered, but before the sched- 
ules were made out and attached, and 
while the assignor was engaged in 
brepapine them. Wyckoff v. Carr, 8 

ic 


{b] Fact of fraud must be rele-- 


vant.—Williams v. Williams, 142 N. 
Y. 156, 86 NE 1058. 

[ec] Res geste.—(1) Such state- 
ments are regarded as relevant facts, 
explaining possession. Grant v. 
Lewis) 14 Wis. 487, 80 AmD 785. (2) 
They are therefore sometimes said 
to be “part of the res gestee.”?’ Mobley 
Vv. Bilberry, 17 Ala. 428; Vermillion 
v. Le Clare, 89 Mo. A. 55: Newlin 
v. Lyon, 49 N. Y. 661; Adams v. 
Davidson, 10 N. Y. 309. 

{d] The fact that the grantee sub- 
sequently assets to and joins in the 
fraudulent undertaking, will not ren- 
der such declarations of the eTrantor, 
made prior to their confederation, 
competent to overthrow the deed, 
Foyd Ney Jones, 60 Mo. 454. 

91. S.—Klein v. Hoffheimer, 132 
Wiss 367, 10 SCt 130, 33 L. ed. 378. 

Ala.— Bilberry v. ‘Mobley, 21 WANE. 
277; Weaver v. Yeatmans, 15 Ala. 539. 

Mo.—Wall v. Beedy, 161 Mo. 625, 61 
SW. 864, 
ee Y.—Jones v. Hurlburt, 39 Barb. 


Sor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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possession.%? 


cannot be received. 


[§ 439] 8. Debtor, as Affecting Creditor. State- 
‘ments of a debtor while he is in possession of real 
or personal property and in disparagement of his 


Tenn.—Neal v. Peden, 1 Head 546. 

Tex.-—Hudson v. Willis, 73 “Bex. 
256, 11 SW 273; Moore v. Robinson, 
(Civ. A.) 75 SW 890. 

Vt.—Mower v. McCarthy, 79 Vt. 
142, 64 A 578, 118 AmSR 942, 7 
LRANS 418. > 

92. Ala.—Mobile Sav. Bank v. Mc- 
Donnell, 89 Ala. 434, 8S 137, 18 AmSR 
137, 9 LRA 645; Borland v. Mayo, 8 
Ala. 104. 

Ark.—George Taylor Commn. Co. 
v. Bell, 62 Ark. 26, 34 SW 80; B wden 
v. Spellman, 59 Ark. 251, 27 SW 602. 

Cal.—Bush, ete., Co. v. Helbing, 
134 Cal. 676, 66 P 967; Murphy v. 
Mulgrew, 102 Cal. bat oO 1857, aL 
AmSR 200; Gallagher v. Willi. mson, 
23 Cal. hl 83 AmD 114. Contra 
Emmons v. ‘Barton, 109 Cal. 662, 42 


Es0 or 
Conn.—Redfield._ v. Buck, 35 Conn. 
98 Ga. 


328, 95 AmD 241. 

Ga.—Tillman v. Fontaine, 
€72, 27 SE 149; Williams v. Hart, 
£5 Ga. 201; Oatis v. Brown, 59 Ga. 
- Jll—Jones v: King, 86 Ill. 225. 

Ind.—Higgins v. Spahr, 145 Ind. 
167, 48 NE 11; Creighton v. Hoppis, 
a Ind. 369; Tedrowe v. Hsher, 56 Ind. 

43. 

Lea sey v. Graves, 18 Iowa 

Kan.—Burlington Nat. Bank v. 
Beard, 55 Kan. 773, 42 P 320. 

Minn.—Lehmann v. Chapel, 70 
Minn. 496, 73 NW 402, 68 AmSR 550. 

Mo.—Wall v. Beedy, 161 Mo. 625, 
61 SW 864; Boyd v. Jones, 60 Mo. 
454; Weinrich v. Porter, 47 Mo. 293; 
Stewart v. Thomas, 85 Mo. 202. 

Mont.—Gallick v. Bordeaux, 22 
Mont. 470, 56 P 961. 

Nebr.—kKyd v. Cook, 56 Nebr. 71, 
76 NW 524, 71 AmSR 661; Armagost 
v. Rising, 54 Nebr. 763, 75 NW 534. 

Nev.—Gregory v. Frothingham, 1 


Nev. 253. 
ee H.—Osgood v. Eaton, 63 N. H. 
o bY, 

N. J.—Outcalt v. Ludlow, 32 N. J. 
Lyi 239 


N. Y.—Loos v. Wilkinson, 110 N. Y. 
195, 18 NE 99, 1 LRA 250; Adams v. 
Davidson, LOUNea¥ 23309; 

N. C.—Perkins v. Brinkley, 133 N. 
C. 348, 45 SE 652; Woodley v. Has- 
sell, 94 N.C. 157; Hilliard v. Phillips, 
$1 N.C. 995 Gidney v. Logan, 79.N. 
C. 214; Kirby v. Masten, 70 “N. C. 540; 
Marsh v. Hampton, 50 N. C. 382. 

' §. C.—Richardson v. Mounce, 19 S. 
CG. ATT; MeCord v. MeCord,,3 .S; €. 
Sa 

Tenn.—Harton v. Lyons, 97 Tenn. 
180, 36 SW 851; Carney v. Carney, 
7 Baxt. 284. 

Tex.—Hays v. Hays,.66 Tex. 606, 
1 SW 895; Cooper v. Friedman, 23 
Tex. Civ. A. 585, 57 SW 581 

Vt.—Spaulding v. Albin, 63 Vt. 148, 
2d Ay 7530. 

Wis.—Selsby v. Redlon, 19 Wis. 17; 

trant v. Lewis, 14 Wis. 487, 80 AmD 
785. 

[a] As against one claiming under 
the transferee, admissions of the 
transferor, made under the circum- 
stances indicated, are competent. 
Poundstone v. Jones, 182 Pa. 574, 38 
A 714. 

[b] Reasonable time for a trans- 
fer of possession in the usual course 
of business must elapse before the 
inference of a common purpose can 
arise. “Donaldson v. Johnson, 2 Pinn. 
(Wis.) 482, 2 Chandl. 160. 


This inference is particularly strong 
in cases involving the transfer of personal prop- 
erty.°* Where the fact of possession by the trans- 
feror at the time of the declaration is not affirma- 
tively shown,®* or where the circumstances of the 
case are such that this fact fails to give rise to the 
usual inference of conspiracy to defraud creditors, 
the admissions of the transferor after the transfer 
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title thereto are competent against an attaching or 
execution creditor,®® provided the statements were 
made prior to the time at which the specific rights 
of the creditor as against such property accrued.%? 
But when such a creditor seeks to set aside an al- 
leged fraudulent conveyance, declarations of the 
debtor are not admissible against the creditors on 
behalf of the alleged fraudulent transferee.®® 


[§ 440] 9. Agents and Employees—a. In Gen- 


93. Cole, 12 
Ala. 

Ark.—Eaton v. Sims, 59 Ark. 611, 
28 SW. 429. 

Ind.—Caldwell v. Rose, Smith 190. 

DP iaaneln Gent v. Graves, 18 Iowa 


Ala.—Goodgame _ v. 


Kan.—Turner v. Tootle, 9 Kan. A. 
765, 58 P 562. 
sent .—Kendall v. Hughes, 7 B. Mon. 
Mich.—Frankel v. Coots, 41 Mich. 
75, 1 NW 940; Wyckoff v. Carr, 8 
Mich. 44. 
uF eM: Vine v. Le Clare, 89 Mo. 


Mont.—Gallick v. 22 
Mont. 470, 56 P 961. 

Y.—Adams v. Davidson, 10 N. 

Y. 309; Jellenik v. May, 41 Hun 386; 
Persse, etc., Paper Works v. Willett, 
24 N. Y. Super. 131, 19 AbbPr-416. 
Pras C.—Foster v. Woodfin, 33 N. C. 

Pa.—Helfrich v: Stem, 17 Pa. 143; 
Reeper v. Greevy, 5 Pa. Super. 316, 
40 alse 494, 

phrery eas v. Goodell, 16 R. I. 
12.A 236. 

avis. —Grant v. Lewis, 14 Wis. 487, 
80 AmD 785. 

{a] Mortgage.-—Where a mort- 
gage of chattels contemplates pos- 
session by the mortgagee, declara- 
tions of the mortgagor in pcssession 
after. the mortgage are competent. 
Rochester City Bank v. Westbury, 16 
Hun (N. Y.) 458. To same effect 
Levy v. Hamilton, 68 App. Div. 277, 74 
NYS 159. 

94. Visher v. Webster, 13 Cal. 58; 
Selsby v. Redlon, 19 Wis. 17. 

95. Ind.—Robbins v. Srencer, 140 
Ind. 483, 88 NE 522, 40 NE 263. 

Ky.—Carpenter v. Carpenter, 8 
Bush 288. 

Mass.—Sweetser v. Bates, 117 
plese: 466; Gates v. Mowry, 15 Gray 

64. 


Mo.—Gordon vy. Ritenour, 87 Mo. 54. 
N. Y.—Vrooman v. King, 26 N. Y. 
477. . 

Pa.—Sutton v. Shearer, 1 Grant 
ie 

W. Va.—Robinson v. Pitzer, 3 W. 
Via ose 

fa] A return of personal prop- 
erty to the possession of the vendor 
may be an entirely irrelevant fact as 
related to the competency of his dec- 
larations against the vendee Sutton 
v. Shearer, 1 Grant (Pa.) 207. 

96. Ala.—lLarkin v. Baty, 111 Ala. 
303, 18 S 666; Walker v. Elledge, 65 
Ala. 51; Cole v. Varner, 31 Ala. 244. 

Mass.—Pickering v. Reynolds, 119 


Bordeaux, 


Mass. 111. 
Mo.—Kirkendall v. Hartsock, 58 
Mo. A. 234. 
N. H.—Putnam v. Osgood, Bee ET: 
2 N. 387. 


148; Adams v. French, 
we am TLAGae v. mevnelae, 67 
Pa.—Shell v. Haywood, 16 Pa. 528. 


Vt.—Hay ward Rubber Co. Vv. 
Duncklee, 30 Vt. 29. 

97. Ala.—-Bell v. Kendall, 93 Ala. 
489, 8 S 492; Goodgame v. Cole, 12 
Alani. 


Ga.—James v. Taylor, 93 Ga. 275, 
20 SE 309; Powell v. Brunner, 86 Ga. 
531, 12 SH 744; Foster v. Rutherford, 
20 Ga. 676. 

Me.—Tarr v. Smith, 68 Me. 97. 

N. H.—Walcott v. Keith, 22 N. H. 


196. . 
N. J.—Vandyke v. Bastedo, 15 N. J. 
L. 224, 


eral—(1) Rule Stated. An admission of an agent 
may be received in evidence against his principal,®® 
where the agent, 


in making the admission, was act- 


N. Y.—Wise v. Grant, 59 Hun 466, 
13 NYS 376. 

Pa.—Wall v. Staley, 91 Pa. 27; 
Magee v. Raiguel, 64 Pa. 110; Mor- 
rison v. Funk, 23 Pa. 421; Kinzer v. 
Mitchell, 8 Pa. 64; Pond v. Cruse, 
10 WklyNC 223. But compare King 
v. Weible, 10 Pa. Co. 521 (declaration 
of trust by a judgment debtor after 
entry of judgment). 

Tenn.—Mulholland y. Ellitson, 1 
Coldw. 307, 78 AmD 495; Clark v. 
Wright, 8 Humphr. 528. 

98. Hooper v. Edwards, 18 Ala. 
280; Sayward v. Numan, 6 Wash. 87, 
32 P 1022.. 

99. U. S.—Cliquot v. U. S., 3 Wall 
114, 18 L. ed. 116; U. S. v. The Bur- 
dett, 9 Pet. 682, 9 L. ed. 273; Ameri- 
can’ Pur 'Co.-v.'U. S.,.2° Pet. 358) 7 LL, 
ed. 450; Hamburg- American Steam 
Packet Co. v. U. S., 250 Fed. 747, 163 
CCA 79; Whelpley v. Grosvold, 249 
Fed. 812, 162 CCA "46: Attleboro Mfg. 
Co. v. Frankfort Mar. Acc., etc., Ins. 
Co., 240 Fed. 578, 153 CCA 377; Swiss 
Bankverein v. Zimmermann, 240 Fed. 
87, 153 CCA 123; In re Thompson, 197 
Fed. 681; Kamm vy. Rees, 117 Fed. 14, 
100 CCA 432; Atchison, etc., R. Co. v. 
Sullivan, 173 Fed. 456, 97 CCA 1; 
/®tna Indemn. Co. v. Auto-Traction 
Co., 147 Fed. 95, 78 CCA 262; El Paso 
Live Stock Commn. Co. v. Colorado 
Live Stock Commn. Co.. 171 Fed. 20, 
96 CCA 262; Hough v. Richardson, 12 
F. Cas. No. 6,722, 3 Story 659; U.S. 
v. Martin, 26 F. Cas. No. 15,732, 2 
Paine 68. 

Ala.—Mid-Continent L. Ins. Co. v. 
Beasley, 79 S 373; Philadelphia F. 
Assoc. v. Williams, 77 S 166; North 
America Ins. Co. v. Williams, 77 
159;, Merchants’ Bank v. Acme Lum- 
ber, et¢:, Co., 170 Ala. 443, 54 S 58; 
Fleming v. Lunsford, 163 Ala. 540, 
50 S 921; Davis v. Anderson, 163 Ala. 
385, 50 S 1002; Montgomery-Moore 
Mfg. Co. v. Leith, 162 Ala. 246, 50 S 
210; Cohn, etc., Lumber Co. v. Rob- 
bins, 159 Ala. 289, 48 S 853; Western 
Union Tel. Co. v. Benson, 159 Ala. 254, 
48 S 712; Mobile, etc., Co. v. Baker, 
158 Ala. 491, 48 S 119; Belmont Coal, 
etc., Co. v. Smith, 74 Ala. 206; Wil- 
liams v. Shackelford, 16 Ala. 3818; 
Strawbridge v. Spann, 8 Ala. 820; Att 
talla Compress, -ete., Co. v. Adams, 
(A.) 80 S 628; Hamner vy Johnson, 
(A.) 77 S 446; Postal Tel.-Cable Co. 
v. Minderhout, 14 Ala. A. 392;°71 S 
89; Monogram Hardwood Co. v. 
Thrower, 10 Ala. A. 414, 65 S-'89; 
Avery v. Turner, 3 Ala. A. 627, 57S 255. 

Ark.—Des Are Oil Mill v. McLeod, 
206 SW 655; Wendt v. Tsmert-Hincke 


Mill. Co., 107 Ark. 106, 154 SW 194; 
Wilson y. Crittenden County Bank, 
etce., Co., 98 Ark. 379, 1385 SW 885; 


Weil v. Lester, 94 Ark. 195, 126 SW 
712; Shields v. Smith, 37 Ark. 47; 
Campbell v. Hastings, 29 Ark. 512. 

Cal.—Henshall v. Coburn, 177 Cal. 
50, 169 P 1014; Brown v. Spencer, 163 
Cal. 589, 126 P 493; Knarston v. Man- 
hattan L. Ins. Co., 140 Cal. 57, 73 P 
740; Beasley v. San Jose Fruit-Pack- 
ing Co., 92 Cal. 388, 28 P 485; Ward 
v. Preston, 23 Cal. 468; Neely Vv, 
Naglee, 23 Cal. 152; Kahn v. Revett, 
(A.) 178 P 733; Moreno’ v. New 
Guadalupe Min. Co., 35. Cal. ‘A. 744, 
170 P 1088; Sample v. Round Moun- 
tain Citrus Farm Co., 29 Cal. A. 547, 
156 P 983; Eddy v. American Amuse- 
ment Co., 21 Cal. A. 487, 132 P 83; 
Stevenson v. Sun Ins. Office, wi Cal. 
A. 280, 119 P 529; National "Bank of 
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Commerce v. Schirm, 3 Cal. A. 696, 
86 P 981. 

Colo.—Mulford v. Rowland, 45 
Colo. 172, 100 P 603; Lee Silver Min. 
Co. v. Englebach, 18 Colo. 106, 31 P 
771; Edmunds v. Curtis, 8 Colo. 605, 
9 P 793; Schaefer v. Gildea, 3 Colo. 
15; Union Gold-Min. Co. v. Rocky 
Mountain Nat. Bank, 2 Colo. 565; 
Western Inv., etce., Co. v. Denver 
First Nat. Bank, 23 Colo. A. 143, 128 
P 476; Frost v. Fisher, 13 Colo. A. 
322;.58 P 872. 

Conn.—Riccio v. Montano, 105 A 
625; McMahon v. Plumb, 88 Conn. 
547, 92 A 113; Perry v. Simpson Wa- 
terproof Mfg. Co., 40 Conn. 313; Per- 
kins v. Burnet, 2 Root 30. 

Del.—Klair v. Philadelphia, etc., 
R. Co., 25 Del. 274, 78 A 1085; Geylin 
v. De Villeroi, 7 Del. 311. 

D. C.—Shoemaker Co. v. Munsey, 
Sree be. 95; Main v. Aukam, 12 App. 

Fla.—Thomas v. Price, 56 Fla. 854, 
48 S 262. 

Ga.—Farmers’ Ginnery, etc., Co. v. 
Thrasher, 144 Ga. 598, 87 SE 804; 
Cable Co. v. Walker, 127 Ga. 65, 56 
SE 108; Akers v. Kirke, 91 Ga. 590, 18 
SE 366; Johnson v. East Tennessee, 
ete:, KR. Co.,. 290 Gai 810,, 1% -SH.. 1:24: 
Galceran v. Noble, 66 Ga. 367; Lun- 
day v. Thomas, 26 Ga. 537; Camilla 
Cotton Oil, etc.,, Co.:v. Walker, 21 
Ga. A. 603, 94 SE 855; Citizens’ Bank 
v. Timmons, 15 Ga. A. 815, 84 SE 232. 

Ill.—Matzenbaugh v. Peo., 194 Ill. 
108, 62 NE 546, 88 AmSR 134; Lin- 
blom v. Ramsey, 75 Ill. 246; Mix v. 
Osby, 62 Ill. 193; Wottowa v. Ridgely, 
202 Ill. A. 384; Muenter v. Moline 
Plow Co., 193 Ill. A. 261; Hathway v. 
Smith, 18%) AL tA. Ye L2See FONES Ve 
Blanks, 178 Ill. A. 196: Osgood v. 
Poole, 165 Ill. A. 638; Kokoshkey v. 
Chicago R. Co., 162 Ill. A. 613; Cohen- 
Schwartz Rail, etc., Co. v. East. St. 
Louis Locomotive, ete., Co., 158 Ill. 
A. 645; Porter v. Adams, 115 Ill. A. 
439; Prussian Nat. Ins. Co. v. Em- 
pire Catering Co., 113 Ill. A. 67; Mann 
v. Sodakat, 66 Ill. A. 393; Mellor v. 


Carithers, 52 Ill. A. 86; Ehrler v. 
Worthen, 47 Ill. A. 550. 
Ind.—Reddick v. Young, 177 Ind. 


632, 98 NH 813; Burns v. Thompson. 
91 Ind. 146; Louisville, ete, R. Co. 
v. Henly, 88 Ind. 535; Pavey v. Wint- 
rode, 87 Ind. 379; Crowder v. Reed, 80 
Ind. 1; Tomlinson y. Collett, 3 Blackf. 
436; Johnson v. Schrepferman, (A.) 
119 NE 494; Flickner v. Lambert, 36 
Ind. A. 524, 74 NE 268; Phenix Ins. 
oe v. Jacobs, 23 Ind. A. 509, 55 NE 

lowa.—Ahlson v. High Bridge Coal 
Co., 180 Iowa 302, 163 NW 219; J. R. 
Watkins Medical Co. v. Moss, 160 
Iowa 244, 141 NW 497; Hoger v. Hart, 
159 Iowa 234, 140 NW 356; Kennell 
v. Boyer, 144 Iowa 303, 122 NW 941, 
24 LRANS 488, AnnCasi912A 1127; 
J. I. Case Threshing Mach. Co. v. 
Fisher, 144 Iowa 45, 122 NW 575; 
Farrell v. Dubuque, 129 Iowa 447, 105 
NW 696; Osborne v. Ringland, 122 
Iowa 329, 98 NW 116; Bird v. Phillips, 
115 Iowa 708, 87 NW 414; Winch v. 
Baldwin, 68 Iowa 764, 28 NW 62; 
Williams v. Niagara F. Ins. Co., 50 
Iowa 561; Wilson Sewing Mach. Co. 
v. Sloan, 50 Iowa 367; Howe Mach. 
Co. v. Snow, 32 Iowa 433; Wiggins 
v. Leonard, 9 Iowa 194. 

Kan.—Park View ‘Hospital Co. v. 
Randolph Lodge No. 216 I. O. O. F., 
99 Kan. 488, 162 P 302; Chanute Bank 
of Commerce v. Sams, 96 Kan. 437, 
152 P 28; Wintrode v. Fluke, 41 Kan. 
es 21 P 249. 

y.—Borderland Coal Co. v. Kerns, 
165 Ky. 487, 177 SW 266; Supreme 
Tribe B. H. v. Cosgrove, 160 Ky. 595, 
169 SW_.999; Trosper Coal Co. v. 
Rader, 154 Ky. 670, 159 SW 536; Ken- 
tucky Stave Co. v. Page, 125 SW 170; 
Smith v. Ohler, 104.SW 995, 31 KyL 
1275; Nicola v. Hurst,.99 SW Cybree nex) 
Kyl 851; Gray Tie Co. v. Clark, 98 
SW 1000, 30 KyL 409;. Peyton v. Ola 
Woolen Mills Co., 122 Ky, 361, 91 
SW 719, 28 Kyl, 1303; Louisville, ete., 
RCo. v. Brown, 90 SW 567,28 Kyl 
772; D, H. Baldwin v. Tucker, 75 SW. 


EVIDENCE 


196, 25 KyL 222; Yocum v. Barnes, 8 
B. Mon. 496. 

La.—Barrow v. Brown, 28 La. Ann. 
459; Reynolds v. Rowley, 2 La. Ann. 
890; Reynolds v. Rowley, 3 Rob. 201, 
38 AmD 233; Halphen v. Fuselier, 1 
Rob. 417. 

Me.—Heath v. Jaquith, 68 Me. 433; 
Gooch y. Bryant, 13 Me. 386. 

Md.—Robinson v. Heil, 128 Md. 645, 
98 A 195; Cecil Paper Co. v. Nesbitt, 
117 Md. 59, 88 A 254; Iron Clad Mfg. 
Co. v. Stanfield, 112 Md. 360, 76 A 
854; Webster v. Moore, 108 Md. 572, 
71 A 466; Baltimore, etc., R. Co. v. 
Deck, 102 Md. 669, 62 A 958; Thomas 
v. Sternheimer, 29 Md. 268; White- 
ford v. Bureckmyer, 1 Gill 127, 39 
AmD 640; Franklin Bank v. Pennsyl- 
vania, etc., Steam Nav. Co., 11 Gill 
& J. 28, 38 AmD 687; Baltimore City 
Bank v. Bateman, 7 Harr. & J. 104. 

Mass.—Lowell Trust Co. v. Wolff, 
223 Mass. 168, 111 NE 798; Randall v. 
Peerless Motor Car Co., 212 Mass. 
352, 99 NE 221; Bigelow Carpet Co. 
v. Wiggin, 209 Mass. 542, 95 NE 938; 
MeNicholas v. New England Tel., etc., 
Co., 196 Mass. 138, 81 NE 889; Gar- 
field v. Peerless Motor Car Co., 189 
Mass. 395, 75 NE 695; Copeland v. 
Boston Dairy Co., 184 Mass. 207, 68 
NE 218; Cooley v. Norton, 4 Cush. 
93; Baring v. Clarke, 19 Pick. 220. 

Mich.—Wald v. Packard Motorcar 
Co., 169 NW 957; Jacobs v.. 
beck-Wallace Shows, 198 Mich. 
164 NW 548, LRA1918A 504; Brom- 
berg v. North American L. Ins. Co., 
192 Mich. 148, 158 NW 141; Wegner 
v. Herkimer, 167 Mich. 587, 133 NW 
623; Zart v. Singer Sewing Mach. Co., 
162 Mich. 387, 127 NW 272. : 

Minn.—Gorton Mach. Co. v. Grig- 
non, 137 Minn. 378, 163 NW 748; Hy- 
vonen v. Hector {fron Co., 103 Minn. 
331,115 NW _ 167, 123 AmSR 332; 
Greene v. Dockendorf, 13 Minn. 66. 

Miss.—Cook v. Whitfield, 41 Miss. 
ety Skipwith v. Robinson, 24 Miss. 
688. 

Mo.—Kansas City v. Mastin Realty, 
etc., Co., 253 Mo. 619, 161 SW 1150; 
Phillips v. St. Louis, ete., R. Co., 211 
Mo. 419, 111 SW 109, 124 AmSR 786, 
17 LRANS 1167, 14 AnnCas_ 742; 
Bergeman v. Indianapolis, etc., R. Co., 
104 Mo. 77, 15 SW 992; Scovill v. 
Glasner,.79 Mo. 449; Peck v. Ritchey, 
66 Mo. 114; Koslove v. Dittmeier, (A.) 
203 SW 499; Atkinson v. American 
School of Osteopathy, 199 Mo. A. 251, 
202 SW 452; Royle Min. Co. v. New 
York Fidelity, etc., Co., 161 Mo. A. 
185, 142 SW 4388; Lemen v. Kansas 
City Southern R. Co., 151 Mo. A. 511, 
132 SW 138; Dean v. Toledo, etc., R. 
Co., 148 Mo. A. 428, 128 :SW 10; John- 
son v. Springfield Ice, ete., Co., 143 
Mo. A. 441, 127 SW 692; Sills v. 
Burge, 141 Mo. A. 148, 124 SW 605; 
Heading, etc., Co. v. St. Louis, ete., 
R. Co., 119 Mo. A, 495, 94 SW 597; 
Turney v. Baker, 103 Mo. A. 390, 77 
SW 479; Hill v. Seneca Bank, 100 Mo. 
A. 230, 73 SW 307; Hawk v. Apple- 
gate, 37 Mo. A. 32; Meagher v. Peo- 
ple’s, ete., R. Co., 14 Mo. A. 499. 

Mont.—Fowlie v. Cruse, 52 Mont. 


222, 157 PB 958. 
Nebr.—Broz v. Omaha Maternity, 
96 Nebr. 648, 


ete., Hospital Assoc., 
148 NW 575, LRA1915D 334. 

N. H.—Atto v. Saunders, 77 N. H. 
527, 93 A 1037; Woods v. Banks, 14 
Ne Hon: 

N. J.-—-Stuart v. Burlington County 
Farmers’ Exch., 90 N. J. L. 584, 101 A 
265 [aff 89 N. J. L. 12, 97 A 775]; Long 
Dock Co. v. State Bd. of Assessors, 
89 N. J. L. 108, 97 A 900 [aff 90 N. 
J. L. 702, 101 A 368]; Bridgeton v. 
Maryland Fidelity, etce., Co., 88 N. J. 
L. 645, 96 A 918; Hill v. Adams Ex- 
press Co.,..74 N.. Jiu E338, 68 A:),943 
King v. Atlantic City Gas, etc., Co., 
70 N. J. L. 679, 58 A 345; Callaway 
v. Equitable Trust Co., 67 N. J. L. 
44, 50 A 900; Ashmore v. Pennsyl- 
vania Steam Towing, etc., Co., 38 N. 
J. L. 13; Gifford v. Landrine, 87 N. J. 
Eq. 127 [aff 37 N. J. Eq. 628 mem]. 

N. Y.—Platner v. Platner, 78 N. Y. 
90; Keeler v. Salisbury, 33 N. Y. 648; 
Smith v. Finkelstein, 162 App. Div. 


Hagen- 
73, 
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128, 147 NYS 324; Beatty v. Ireland, 
152 App. Div. 588, 1837 NYS 456; White 
v. Kenny, 146 App. Div. 803, 181 NYS 
416 [rev 69 Misc. 631, 126 NYS 123]; 
Washburn v. Rainier, 130 App. Div. 
42, 114 NYS 424; Fein v. Weir, 129 
App. Div. 299, 114 NYS 426 [aff 199 
N. Y. 540 mem, 92 NE 1084 mem]; 
Arnold v. Rockland Lake Trap Rock 
Co., 123 App. Div. 659, 108 NYS 296; 
Shesler v. Patton, 114 App. Div. 846, 
100 NYS 286; Soronen v. Von Pus- 
tau, 112 App. Div. 437, 98 NYS 431; 
Camphell v. Emslie, 101 App. Div. 369, 
91 NYS 1069 [aff 184 N. Y. 589 mem, 
77 NE 1183 mem]; Weigley v. Knee- 
land, 18 App. Div. 47, 45 NYS 388; 
Johnston v. Thompson, 23 Hun 90; 
Hydorn vy. Cushman, 16 Hun _ 107; 
Laughlin v. Manson, 65 Misc. 492, 120 
NYS 110; Schmerler v. Barasch, 63 
Mise. 267, 116 NYS 624; Pakas v. 
Hurley, 61 Mise. 228, 114 NYS 142; 
Peo. v. Terwilliger, 59 Mise. 617, 110 
NYS 1034; Ackerman v. Berriman, 
113 NYS 1015; Vail v. Craig, 13 NYSt 
448; Seymour v. Matteson, 42 HowPr 
496; Thallhimer v. Brinckerhoff, 4 
Wend. 394, 21 AmD 155. 

N. C.—Harvell v. Haynes Auto Co., 
98 SE 377; Parrish v. Richardson, 176 
N. GC. 4038, 97 SE 225; Hollifield y- 
Southern Bell Tel., etc., Co., 172 N. C. 
714, 90 SE 996; Robertson v. Ply- 
mouth Lumber Co., 165 N. C, 4, 80 
SE 894; Kivett v. Western Union Tel. 
Co., 156 N. C. 296, 72 SE 388; Gazzam 
v. German Union F. ins. Co., 155 N. 
C. 330, 71 SE 434, AnnCasi912C 362; 
Calvert v. Alvey, 152 N. C. 610, 
SE 153, 186 AmSR 847; Brickell v. 
Camp Mfg. Co., 147 N. C. 118, 60 SE 
905; Holt v. Johnson, 129 N. C. 138, 
39 SE 796; Smith v. North Carolina R. 
Co., 68 N. C. 107; Howard v. Stutts, 
51 Na Cl. 3 U2: 

N. D.—Lake Grocery Co. v. Ghios- 
tri, 34 N. D. 386, 158 NW 998; Need- 
ham v. Halverson, 22 N. D. 594, 135 
NW 203; State v. Dahlquist, 17 N. D. 
40, 115 NW 81. t 

Okl.—Wolverine Oil Co. v. Kings- 
bury, 168 P 1021; Chicago, etc., R. 
Co. v. Jackson, 162 P 823; Missouri, 
ete., R. Co. v. Davis, 54 Ok 672, 154 
me 503s 

Or.—Markham v. Loveland, 68 Or. 
451, 188 P 483; Grover v. Hawthorne, 
62 Or. 65, 114 P 472, 121 P 808; Fre- 
denthal v. Brown, 52 Or. 338, 95 P i114; 
Trickey v. Clark, 50 Or. 516, 93 P 
457; Hildebrand v. United Artisans, 
50 Or. 159, 91 P 542; Reid v. Alaska 
Packing Co., 43-Or. 439, 73 P 3387; 
Patterson v. United Artisans, 43 Or. 
333, 72 P 1095; North Pac. Lumber 
Co. v. Willamette Steam Mill Lum- 
bering, etc., Co., 29 Or. 219, 44 P 286. 

Pa.—Singer Mfg. Co. v. Christian, 
211 Pa. 534, 60 A 1087; Merrick 
Thread Co. v. Philadelphia Shoe Mfg. 
Co., 115 Pa. 314, 8 A 794; Chorpenning 
v. Royce, 58 Pa. 474; Pennsylvania 
R. Co. v. Books, 57 Pa. 339, 98 AmD- 
229; Woodwell v. Brown, 44 Pa. 121; 
Dick Ve. Cooper, 24 Pa. 217, 64 AmD- 
652; Dick v. Lindsay, 2 Grant 481. 

Porto Rico.—Rubio v. Garage 
Mayaquez, Inc., 23 Porto Rico 565; 
Rodriguez v. Hermanos, 13 Porto 
Rico 344. 


S. C.—Deaver-Jeter Co. v. Southern 
R. Co., 91 §. C. 503, 74 SE 1071, Ann 
Cas1914A 230; Rookard v. Atlanta 
Air Line R. Co., 84 S. C. 190, 65 SE 
1047, 137 AmSR 839, 27 LRANS 435; 
Tenhet_v. Atlantic Coast Line R. Co., 
82 S. C. 465, 64 SE 232; Rutland v. 
Southern R. Co., 81 S. C. 448, 62 SE 
865; Stroud v. Columbia, ete., R. Co., 
79 S. C. 447, 60 SE 963; Ragsdale v. 
penta RR. Co., 72 S.C. 1205505 Ss. 


S. D.—Barnard-Giles-Meses Co. v. 
Christy, 168 NW 737; Maupin v. 
Mobridge State Bank, 38 S. D. 331, 
161 NW 332; Wheaton Nat. Bank v. 
Elkins, 37 S. D. 479, 159 NW 60; 
Prew v. South Dakota Cent. R. Co.,. 
37 S. D. 72, 156 NW 582. 

Tenn.—Three States Lumber Co. v. 
eased ine ae oh Ae 102 SW 79; 

ouisville, ete., R. Co. v. Boha: : 
Tenn. 271, 94 SW 84. i me 

Tex.—Latham v. Pledger, 11 Tex. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ing within the scope of his authority, and the trans- | action or negotiation to which the admission relates 


439; Panhandle, etce., R. Co. v. Tis- 
dale, (Civ. A.) 199 SW .347; Gerlach 
Mercantile Co. v. Hug hes-Bozarth- 
Anderson Co., (Civ. A.) £189 Sw 784; 
Feagins v. Texas Mach., etc., Co., 
(Civ. A.) 185 SW 961; Kolb v. Brazer, 
(Civ. A.) 161 SW 899; Sullivan v. 
Ramsey, (Civ. A.) 155 sw 580; Amer- 
ican Laundry Mach. Mfg "Co.. vi 
Belcher, (Civ. A.) 152 SW 353; Slay- 
den v. Palmo, (Civ. A.) 151 Sw 649; 
Western Union TReISt Cove vn Erwin, 
(Civ. A.) 147 SW 607; Autrey v. Linn, 
(Civ. A.) 138 SW 197; Booker-Jones 
Oil Co. v. National Refining Cox PG 
A.) 132 SW 815; El Paso, etce., Co. 
v. Hichel, (Civ. A.) 130 SW 9D: ee 
T™ Stark: Grain! Co: v: Harry Bros. 
Co: bt Tex.iCive ay 529, 122 SW 947; 
St.. Louis, etce., Co. v. Adams, 55 
Tex. Civ. A. 245, The SW 1155; South- 
ern Tel., etc., Go. v. Evans, 54 Tex. 
Civ. A. 63, 1i6é SW 418; Milmo Nat. 
Bank v. Cobbs, 53 Tex. Civ. A. 1, 115 
SW 345; Gulf, etce., R. Co. v. Cun- 
ningham, 51 Tex. Civ. A. 368, 113 SW 
767; Consolidated Kansas City Smelt- 
ing, etc., Co. v. Gonzales, 50 Tex. Civ. 
A. 79, 109 SW 946; Gaines v. Perry, 
(Civ. A.) 102 SW 755; Austin v. Nu- 
chols, 42 Tex. Civ. A. 5, 94 SW 336; 
Paraffine Oil Co. v. Berry, (Civ. A.) 
95 SW 1089; Pecos, ete., R. Co. v. 
Lovelady, 35 Tex. Civ. A. 659, 80 SW 
867; Tabet v. Powell, (Civ. A.) 78 
SW 997; Standefer v. Aultman, etc., 
Mach. Co., 34 Tex. Civ. A. 160, 78 SW 
552; McCarty v. Hartford F. Ins. Co., 
33 Tex. Civ. A. 122,75 SW 934; White 
v. San Antonio Waterworks Co., 9 


" Tex. Civ. A. 465, 29 SW 252; Atchison, 


ete., R. Co. v. Bryan, (Civ. A.) 28 SW 
98; Missouri, etc., R. Co. v. Cook, 8 
Tex. Civ. A. 376, 27 Sw 769. 

Utah.—Dunn v Salt Lake, etc.. R. 
Co., 47 Utah 137, 151 P 979; Myers 
v. San Pedro, etc, R. Co., 39 Utah 
1SSe LG (Pit L9., 

Vt.—Vermont Box Co. v. Hanks, 
102 A 91; Spinney v. Hooker, 102 A 
B35 Gilfillan v. Gilfillan, 90 Vt. 94, 
56 A 704; Patterson v. Modern Wood- 
men of America, 89 Vt. 305, 95 A 692); 
Griffin v. Boston, etc., R. Co., 87 Vt. 
278, 89 A 220; Baldwin v. Doubleday, 
59 Vt. 7, 8 A 576; Deming v. Chase, 48 
Vt. 382; Austin v. Chittenden, 33 Vt. 
553; Barnard v. Henry, 25 Vt. 289. 

Va.—Ramsay v. Harrison, 119 Va. 
682, 89 SE 977; Raven Red Ash Coal 
Co. v. Herron, 114 Wa: 103, 112;..75 
SE 752 [cit Cyc]; Prudential F. Ins. 
Co. v. Alley, 104 Va. 356, 51 SE 812. 

Wash.—Taeoma, etc., Lumber Co. 
v. Field, 100 Wash. 79, 170 P 360; 
Lee Hong v. Schoenwald, 86 Wash. 
226, 150 P 436; Chilcott v. Washington 
State Colonization Co. . 45 Wash. 148, 
88 P 1138; Selber v. Spring LOO Trout 
Farm, 19 Wash. 49, 52 P 238. 

W. Va.—Karr v. ‘Baltimore, etc., R. 
Co., 76 W. Va. 526, 86 SE 43; Balti- 
more, etc., R. Co. v. Christie, 5 "W. Va. 
320. 

Wis.—Morgenthaler v. Somers, 164 
Wis i15 95159 HNW 7275) elorlickis 
Malted Milk Co. v. A. Spiegel €o:, 155 
Wis. 201, 144 NW 272; Freeman v. 
Dells Paper, etc., Co., 150 Wis. 93, 
135 NW 540; Fey v. I. 0. O. F. Mutual 
wins: Soc., 120 Wis. 358, 98 NW 
206; Hupfer v. National Distilling 
Co., 119 Wis. 417, 96 NW 80 

Wyo. —Henderson v. tase 19 
Wyo. 183, 115 P 439, 1136. 

jong.—Schumack v. Lock, 10 Moore 
GC. P. 39, 17 ECL 565; Peto v. Hague, 
6 Esp. 134. 

N. B.—Nova Scotia Bank v. Robin- 
son, 33 N. B. 326; Duffy v. Stymest, 
100 Ny Bi 197% 

Ont.—Canada Cent. R. Co. v. Mc- 
Laren, 8 Ont. A. 564. 

“Where the acts of the agent will 
bind the principal, there his declara- 
tions, representations and admissions 
respecting the subject-matter will 
also bind the principal, if made at 
the same time and constituting a part 
of the res geste.’ Calvert v. Alvey, 


152 N. ve 610, 613, 68 SE 153, 136 
AmSR 84 
fa] siasteatione-2Thé following 


stetements have been held admis- 
sible: (1) Statements of a hotel clerk 
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vv. Fuqua, 148 Ala. 448, 


regarding the deposit of valuables at 
his hotel. Weeks v. Barron, 38 Vt. 
420. (2) Statements of a _ hostler 
with regard to the horses upon which 
he is working. McPherrin v. Jen- 
nings, 66 Iowa 622, 24 NW 242. (8) 
Statements attributable to the head 
nurse of a hospital as to how a _pa- 
tient got poison. Broz v. Omaha Ma- 
ternity, etc., Hospital Assoc., 96 
Nebr. 648, 148 NW BS, LRA1915D 
334. (4) Statements of the driver of 
a team as to the cause of a collision. 
Toledo, etc., R. Co. v. Goddard, 25 
Ind. 185. 

{b] Letters signed by the agent 
as such are admissible in evidence 
against his principal. Haner vy. 
Palmer, 81 Nebr. 438, 129 NW 1001; 
Ragsdale v. Southern R. Co., 72 S. Cc 
120, 51 SE 540. 

[ec] An admission by 
within the rule. 
County Bank, etc., Co., 
135 SW 885. 

1. U. S—tU. S. Choctaw Nation, 

U. S. 494, 21 Sct 149, 46. Lied: 
291; Ta Abra Silver Min. Co. v. U. 
S., 175 U:S: 423; 20.SCt 168,.44 L. 
ed. 2238; Anvil Min. Co. Va Humble, 
153 U. S. 540, 14 SCt 876, 38 L. ed. 
814; Winchester, etc., Mtg Co. Vv. 
Creary, LTOMOT BS eel GenG St 369, 29 
L. 591; American Fur Co. v. U. S., 
2 Pet. 358, 7 L. ed. 450; Mechanics’ 
Bank v. Columbia Bank, 5 Wheat. 326, 
5 L. ed.. 100; Lee v. Munroe, 7 Cranch 
366, 3 L. ed.°373; Adtna Indemn. Co. 
v. Auto-Traction Co., 147 Fed. 95, 
78 CCA 262; Mather v. Barnes, 146 
Fed. 1000; Schiffer v. Anderson, 146 
Fed. 457, 76 CCA 667; Chicago, etce., 
Rig Conwencox, 145 Fed. LS 6 CCA 
127; Gowen v. Bush, 76 Fed. 349, 22 
CCA 196 [app dism 19 SCt 877 mem, 43 
L. ed. 1178 mem]; Nelson y. Killing- 
ley First Nat. Bank, 69 Fed. 798, 16 
CCA 425. 

Ala.—Cohn, ete., Lumber Co, v. Rob- 
bins, 159 Ala. 289, 48 S 853; Besse- 
mer Coal, etc., Co. v. Doak, 152 Ala. 
166, 44 S 627, 12 LRANS 389; Gambill 
42, S 735; 
Bailey v. Blacksher Co., 142 Ala. 254, 
387 S 827; Mitcham v. Schuessler, 98 
Ala. 635, 13 S 617; Huntsville Belt 
Line, etc., R. Co. v. Corpening, 97 Ala. 
681, 12 S 295; Ricketts v. Birming- 
ham St. R. Co., 85 Ala. 600, 5 S 353; 
Mobile, etc., R. Co. v. Ashcraft, 48 
Ala. 15; Williams v. Shackelford, 16 
Ala, 318. 

Ark.—Ft. Smith Oil Co. v. Slover, 
58 Ark. 168, 24 SW 106; Gould v. 
Tatum, 21 Ark. 329. 

Cal.—Arthur v. Merchants’ Ice, 
etc., Co., 173 Cal. 646, 161 P 121; Bundy 
v. Sierra Lumber Co., 149 Cal. 772, 87 
P 622; Mabb v. Stewart, 147 Cal. 413, 
81 P 1073; Peterson v. Mineral King 
Fruit Co., 140 Cal. 624, 74 P-162; 
Pettibone v. Lake View Town Co., 
134 Cal. 227, 66 P 218; Stockton Com- 
bined Harvester, ete., Works v. Glens 
MalissinsCoyc12laCalri16%, S30k bbo¢ 
Meyer v. Great Western Ins. Co., 104 
Cal. 381, 38 P 82; Jepsen v. Beck, 78 
Cal. 540, 21 P 184; Hutchings v. 
Castle, 48 Cal. 152; Green v. Ophir 
Copper,’ ete.,: Mins) Co, 45 Cal. 522; 
Bullock v. Consumers’ Lumber Co., 
suCals Unurep. iCas.) 609V0s1 Th. 367; 
Stevenson v. Sun Ins. Office, 17 Cal. 
A280, 119 PB 529. 


silence is 
Wilson v. Crittenden 
98 Ark. 379, 


Colo.—Mulford v. Rowland, 45 
Solow rE 2) VL00 Ee 603: a les Vv. 
Curtis, 8 Colo. 605,9 P 1 

Conn.—Carney v. eu housey. 74 


Conn. 107, 49 A *910, 92 AmSR 199, 53 
LRA 699; Thill v. Perkins Electric 
Lamp Co., 63 Conn. 478, 29 A 13; 
Charter v. Lane, 62 Conn. 121;'-25 A 
ae Willard v. Buckingham, 36 Conn. 
95 


Del.—Barnesville Mfg. Co. v. Love, 
19 Del. 569, 52 A 267; Richardson v. 
Delaware Loan ASSOC, 14 Del. 354, 32 
A 980. 


Fla.—Western Union Tel. Co. v. 
Wells, 50 Fla. 474, 39 S 838, 111 AmSR 
129, 2 LRANS 1072, 7 AnnCas 531. 

Ga.—Tifton Nat. Banke v. Smith, 
142 Ga. 663, 83 SE 526, LRA1915B 
1116; Torbert .v. Cherokee. Ins, Co,, 
141 Ga. 773, 82 SH 184; Cable Co. ‘v. 


. 


Walker, 127 Ga. 65, 56 SE 108; Tur- 
ner v. Turner, 123 Ga. 5, 50 SE 969, 
107 AmSR 76; Sweeney v. Sweeney, 
119 Ga. 76, 46 SE 76, 100 AmSR 159; 
People’s Nat. Bank v. Harper, 114 Ga. 
603, 40 SE 717; Louisville, ete., R. Co. 
v. Tift, 100 Ga. 86, 27 SE 765; Hema- 
tite Min. Co. v. East Tennessee, etc., 
R. Co., 92 Ga. 268, 18 SE 24; Akers v. 
Kirke, 91 Ga. 590, 18 SE 366; Claflin 
v. Ballance, 91 Ga. 411, 18 SE 309; 
Georgia R. Co. v. Smith, 76 Ga. 634; 
Banks v. Gidrot, 19 Ga. 421; Lott v. 
Banks, 21 Ga. A. 246, 94 SE 322; 
Gainesville Midland R. Co. v. Jack: 
son, 1 Ga. A. 632, 57 SE 1007. 

Ill.—Lake Shore, ete, R. Co. v. 
Baltimore, ete., R. Co., 149 Ill. 272, 
37 NE 91; Merchants’ Dispatch 
Transp. Co. v. Leysor, 89 Ill. 43; 
Chicago, etc., R. Co. v. Coleman, 18 
Ill. 297, 68 AmD 544; Athens Min. Co. 
viniCarnduff, 123 |Tll) A. 178. 9fafia221 
Ill. 354, 77 NE 571]; Prussian Nat. 
Ins. Co. v. Empire Catering Co., 113 
HN} +A. 67s (Chicago; ete. 5 Rig Cov sy. 
Keegan, 112 Ill. A. 338; Mann v. 
Sodakat, 66 Ill- A. 393; Holley v. 
Knapp, 45 Ill. A. 372; Central Ware- 
house Co. v. Sargeant, 40 Ill. A. 438; 
St. Louis Nat. Stock Yards vy. Tiblier, 
39 Ill. A. 422; Bensley v. Brockway, 
27 Ill. A. 410. 

Ind.—Reddick v. Young, 177 Ind. 
632, 98 NE 813; Blair-Baker Horse 
Co. v. Columbus First Nat. Bank, 164 
Ind. 77, 72 NE 1027; Ohio, etc., R. Co. 
v. Levy, 134 Ind. 343, 32 NE 815, 34 
NE 20; Cleveland, ete., R. Co. v. 
Closser, 126 Ind. 348, 26 NE 159, 22 
AmSR 593, 9 LRA 754; Rahm v. Deig, 
121 Ind. 283, 23 NE 141; Adams Ex- 
press Co. v. Harris, 120 Ind. 73, 21 NE 
340, 16 AmSR 315, 7 LRA 214; Mutual 
Ben. L. Ins. Co. v. Cannon, 48 Ind. 264; 
Rowell v. Klein, 44 Ind. 293, 15 AmR 
235; Lafayette, etc., R. Co. v. Ehman, 
30 Ind. 83; Alexandria Bldg. Co. v. 
McHugh, 12 Ind. A. 282, 39 NE 877, 
40 NE 80. 

Ind. T.—Missouri, ete., R. Co. v. 
Byrne, 3 Ind. T. 740, 49 SW 41. 

Iowa.—Howell v. Mandelbaum, 160 
Iowa 119, 140 NW’ 397, AnnCas1915D 
349; Hoger v. Hart, 159 Iowa 234, 
140 NW 356; J. I. Case Threshing 
Machine Co. v. Fisher, 144 lowa 45, 
122 NW 575; Farrell v. Dubuque, 129 
Iowa 447, 105 NW 696; Wray v. War- 
ner, 111 Towa 64, 82 NW 455; Black 
vy. Des Moines Mfg., etce., Co., 717 NW 
504; Pray v. Farmers’ ‘Incorporated 
Co-op. Creamery, 89 Iowa 741, 56 NW 
443; Metropolitan Nat. Bank v. Com- 
mercial State Bank, 104 Iowa 682, 74 
NW 26; Medearis v. Anchor Mut. F. 
Ins. Co., 104 Iowa 88, 73 NW 495, 65 
AmSR 428; O’Leary v. German Amer- 
ican Ins. Co., 100 Iowa 390, 69 NW 686; 
Gault v. Sickles, 85 Iowa 266, 52 NW 
206; Des Moines, etc., Land, etc., Co. 
v. Polk County Homestead, etc., Co., 
82 Iowa 6638, 45 NW 773; Sioux Val- 
ley State Bank v. Kellog, 81 Iowa 
124, 46 NW 858; Deere v. Bagley, 80 
Towa 197, 45 NW 557; Peden v. Chi- 
C&20, etc, yea Or) 78 Iowa 131, 42 
NW 625, “ay TERA 401; MePherrin y. 
Jennings, 66 Iowa 622, 24 NW 242. 

Kan.—Chanute Bank of Commerce 
v. Sams, 96 Kan. 437, 152 P 28; Kil- 
patrick-Koch Dry-Goods Co. v. Kahn, 
53 Kan. 274, 36 P 327; Swenson v. 
Aultman, 14 Kan. 278. 

Ky.—Nicola Vv. Eburst,.99 sSiwe O27, 
30 KyL 851; Brock v. Tennis Coal 
Co., 97 SW 46, 29 KyL 1283; Peyton 
v. Old Woolen Mills Co., 122 Ky. 361, 
91 SW 719, 28 KyL 1308; Nicola v. 
Hurst, 88 SW 1081, 28 KyL 87. 

Me.—Philbrook v. Clark, 77 Me. 
176. 

Md.—Noel Constr. Co. v. Armored 
Concrete Constr. Co., 120 Md. 237, 87 
A 1049, AnnCas1915A 1032; Franklin 
Bank v. Pennsylvania, etc., Steam 
Nav. Co., 11 Gill & J. 28, 33 AmD 687. 

.—McKenna v. Gould Wire 
Cord Co., 197 Mass. 406. 83 NE 1113; 
MeNicholas v. New England Tel., 
ete., Co., 196 Mass. 138, 81 NE 889; 
Randall v. Claflin, 194 Mass. 560, 80 
NE 594: Burbank v. Hammond, 189 
Mass, 189, 75 NE 102; Phenix Nerve 
Beverage Co. v. Dennis Wharf, etc., 
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Con- | versely, a declaration of an agent, not within the 


Co., 189 Mass. 82, 75 NE. 258; Cope- | 11 Oh. Cir. Ct. 238, 7 Oh. Cir. Dec. 394.|v. Causey, 107 Va. 124, 57 SE 562; 


land v. Boston Dairy Co., 184 Mass. 
207, 68 NE 218; Ft. Payne Coal, etc., 
Co. v. Webster, 163 Mass. 134, 39 NE 
786; Creed v. Creed, 161 Mass. 107, 36 
NE 749; Wellington v. Boston, éte., 
Re Co., 158 Mass. 018557330 INH 6393) 
Weeks v. Needham, 156 Mass. 289, 31 
NE 8; Rowe v. Canney, 139 Mass. 41, 
29 NB 219; Wakefield v. South Bos- 
ton R. Co., 117 Mass. 544; McGregor 
v. Wait, 10 Gray 72, 69 AmD 305; 
Robingon vy. Fitchburg, ete., R. Co., 7 
Gray 92; Chelmsford Co. v. Demarest, 
‘aes 1; Cooley v. Norton, 4 Cush. 


Mich.—Hall v. Murdock, 119 Mich. 
OOo, wes INGWis8329% Pittsburgh, etc., 
Iron Co. v. Kirkpatrick, 92 Mich. 252° 
52 NW 628; McCammon vy. Detroit, 
etc., R. Co., 66 Mich. 442, 38 NW 728. 

Minn.—Ortonville El., etc., Co. v. 
Luff, 136 Minn. 450,162 NW 885; Hal- 
verson v. Chicago, etc., R. Co., 57 Minn. 
142, 58 NW 871; Whitney v. Wagen- 
er, 84 Minn. 211, 87 NW 602, 87 AmSR 
351; Rosted v. Great Northern R. Co., 
76 Minn. 123, 78 NW 971; Van Doren 
v. Bailey, 48 Minn. 305, 51 NW 375. 

Mo.—St. Charles Sav. Bank v. Den- 
ker, 275 Mo. 607, 205 SW 208; Wal- 
keen Lewis Millinery Co. v. Johnston, 
131 Mo. A; 693, 111 SW 6395. Hill ‘v. 
Seneca Bank, 100 Mo. A. 230, 73 SW 
307; Pitts v. D. M. Stéele Mercantile 
Co., 75 Mo. A. 221; Midland Lumber 
Co. v. Kreeger, 52 Mo. A. 418. 

Mont.—Fowlie v. Cruse, 52 Mont. 
P2215 7%. PL 958. \ 

Nebr.—Shoemaker v. Commercial 
Union Assur. Co., Ltd., 75 Nebr. 587, 
106 NW 316; Union 'L. Ins. Co. v. 
Haman, 54 Nebr. 599, 74 NW 1090; 
Stratton v. Dole, 45 Nebr. 472, 68 NW 
‘875; Bowman v. Griffith, 35 Nebr. 
361, 53 NW 140; Wood River Bank v. 
Kelley, 29 Nebr. 590, 46 NW 86. 

N. H.—Low v. Connecticut, etce., 
mivers Rp Co: 45 (NE 30s SDe- 
meritt v. Meserve, 39 N. H. 521; 
Webster. v. Clark, 30 N. H. 245; 
Batchelder v. Emery, 20 N. H. 165. 

N. J.—Hill v. Adams Express Co., 
74 N. J. L. 338, 68 A 94; Carey v. Wolff, 
72 N. J. L. 510, 683 A 270; Skidmore 
v. Johnson, 70 N. J. L. 674, 57 A 450; 
Callaway v. Equitable Trust Co., 67 
Ne Jean 44, 7 50 ALE 900) Watertown 
Agricultural Ins. Co. v. Potts, 55 N. 
Jems 1585) 267A 2:7; 537, 389 AmSR 637. 

N. Y.—-McCarthy v. Meaney, 183 
N. Y. 190, 76 NE 36; Stecher Lith. Co. 
v. Inman, 175 N.Y. 124, 67 NB: 213 
[aff 67 App. Div. 625 mem, 74 NYS 
1147 mem]; Rogers v. New York, etc., 
Bridge, 159 N. Y. 556 mem, 54 NE 
1094 mem [aff 11 App. Div. 141, 42 
NYS 1046]; Wright v. Reusens, 133 
N. Y. 298, 31 NE 215; Anderson v. 
Rome, ete., R. Co., 54 N. ¥. 334; New 
York, etc., R. Co. v. Schuyler, 34 N. 
Y. 30; Wallace v. John A. Casey Co., 
132 App. Div. 35, 116 NYS 394; Camp- 
bell v. Emslie, 101 App. Div. 369, 91 
NYS 1069 [aff 184 N. Y. 589 mem, 77 
NE 1183 mem]; Flour City Nat. Bank 
v. Grover, 88 Hun 4, 34 NYS 496; 
Miller v. King, 84 Hun 308, 32 a 
332; Wakefield Rattan Co. v. Tap- 
pan, 80 Hun 219, 30 NYS 38; Wake- 
field Rattan Co. v. Tappan, ‘70 Hun 
405, 24 NYS 430; McElwee Mfg. Co. 
v. Trowbridge, 68 Hun 28, 22 NYS 
674 [aff 142 N. Y. 679 mem, 37 NE 
825 mem]; Hay v. Platt, 66 Hun 488, 
21 NYS 362; Mallory v. Perkins, 22 
N. Y. Super. 572; Hyland v. Sherman, 
2 E. D. Smith (N. Y.) 234; Horowitz 
v. Broads Mfg. Co., 54 Misc. 569, 104 
NYS 988; Elsner v. Prudential Ins. 
Co., 138 Misc. 395, 34 NYS 246; Mor- 
gan v. Short, 13 Misc. 279, 34 NYS 10; 
Walter A. Wood Mowing, ete¢., Mach. 
Co., v. Pearson, 19 NYS 485; Ballard 
v. Hitchcock Mfg. Co., 15 NYS 405. 

N. C.—Brittain v. Westall, 13%, N. 


C. 30, 49 SE 54; Holt v. Johnson, 129. 


IN,ZG, 1385039 SE 796; Branch v. Wil- 
mington, etc., R. Co., 88 N. C. 573. 
D.-—Rounseville v. Paulson, 19 
N. D. 466, ie NW 221. 
Oh.—Hogg v. Zanesville Mfg. Co., 
‘Wright (On) 139; Wilmot v. Lyon, 


Okl.—Chicago, etc., R. Co. v. Jack- 
son, 162 P 823; Chickasha Cotton Oil 
Co. v. Lamb, 28 Okl. 275, 114 P 333. 

Or.—Hildebrand v. United Artisans, 
50. Or. +159, -91 °P, 5425 Patterson Vv. 
United Artisans, 43 Or. 333, 72 P 
1095; Nichols v. Southern Pac. Co., 
23 Or. 123, 31 P 296, 37 AmSR 664, 
18 LRA 55. 

Pa.—Matteson v. New York Cent., 
eteze R7iCosr 218% Paw52 77067 LA. SAT 


Baker v. Westmoreland, etc., Natural 


Gas Co., 157 Pa. 593, 27 A 789; Amer- 
ican SS. Co. v. Landreth, 102 Pa. 131, 
48 AmR 196; Huntingdon R., etc., Co. 
v. Decker, 82 Pa. 119; Green v. North 
Buffalo Tp., 56 Pa. 110; Woodwell v. 
Brown, 44 Pa. 121; Farmers’ Bank v. 
McKee, 2 Pa. 318; Robeson v. Schuyl- 
kill Nav. Co., 3 Grant 187; Harris- 
burg Bank v. Tyler, 3 Watts & S. 373; 
Reed v. Dick, 8 Watts 479; Stockton 
v. Demuth, 7 Watts 39, 32 AmD 735; 
Stewart v. "Hunting >don Bank, 11 Serge. 
& R. 267, 14 AmD 628; Hageart Vv. 
California, 21 Pa. Super. 210; Ulysses 
Elgin Butter Co. v. Hartford F. Ins. 
Co., 20 Pa. Super. 384; Muller’s Bst., 
13. Pa. Co. 183. 

R. I.—Havens v. Rhode Island Sub- 
urban R. Co., 26 R. I. 48, 58 A 247, 3 
AnnCas 617. 

S. C.—Rookard v. Atlanta, ete., Air 
Line R. Co., 84 S. C. 190, 65 SE 1047, 
137 AmSR 339, 27 LRANS 435; Ten- 
het v. Atlantic Coast Line R. Co., 82 
S. C. 465, 64 SE 232; Ragsdale v. 
Southern R. Co., 72 S. C. 120, 51 SH 
540; Crawford v. Southern R. Co., 


}56 S. C. 186, 34 SE 80; Moore v. Dick- 


inson, 39 S. C. 441, 17 SE 998; Sim- 
mons Hardware Co. v. Greenwood 
Bank, 41 S.C. 177, 19 SE 502, 44 


AmSR 700; tee v. Virginia Home 
Ins. Co., 17 S.C. 514; Click v. Hamil- 
ton, 41 ‘3. ¢. ert 


S§. D.—La Rue v. St. Anthony, etc., 
Bl | Co5c’3 eS, 63% 64) NW 8063 
Plymouth County Bank vy. Gilman, 3 
S. D. 170, 52 NW 869, 44 AmSR 782. 
Tex.—Austin v. Forbis, 99 Tex. 
234, 89 SW 405 [rev (Civ. A.) 86 SW 
29]; Waggoner v. Snody, 98 Tex. 512, 
85 SW 1134 [rev 36 Tex. Civ. A. 514) 
82 SW 3551; Gilmour v. Heinze, 85 
Tex. 76, 19 SW 1075; Belo'v. Fuller, 
84 Tex. 450, 19 SW 616, 31 AmSR 75; 
Missouri Pac. R. Co. v. Sherwood, 84 
Tex. 125, 19 SW 455, 17 LRA 643; 
Goodbar v. City Nat. Bank, 78 Tex. 
461, 14 SW 851; San Antonio, etc., R. 
Co. v. Cockrill, 72 Tex. 613, 10 SW 
702; Salado College v. Davis, 47 Tex. 
131; Latham v. Pledger, 11 Tex. 439; 
Sanitary Mfg. Co. v. Gamer, (Civ. A.) 
201 SW 1068; Booker-Jones Oil Co. 
v. National Refining Co., (Civ. <A.) 
182 SW 815 [den second application 
for reh (Civ. A.) 131 SW 623]; Hl 
Paso, ete., R. Co. v, Hichel. (Civ. A.) 
130 SW 922; Gaines v. Perry, (Civ. 
A.) 102 SW 755; Galveston, etc., R. 
Co. v. Levy, 45 Tex. Civ. A. 373, 100 
SW 195; Austin v. Nuchols, 42. Tex. 
Civ. A. 5, 94 SW 836; International, 
ete., R. Co. v. Carr, (Civ. A.) 91 SW 
858; Texas, ete., Tel. 6teis) PCO.hiv. 
Prince, 36 Tex. Civ. A. 462, 82. SW. 
327; St. Louis Southwestern R. Co. 
Vv. McIntyre, 36 Tex. Civ. A. 399, 82 
SW 346; Cooper Grocer Co. v. Br itton, 
(Civ. A.) 74 SW 91; Barbee v. Spivey, 
(Civ. AL) 82 7SiWw: 345; White v. San 
Antonio Water Works Co., 9 Tex. Civ. 
A. 4§5, 29 SW 252: Schram v. Strouse. 
(Civ. ‘A,) 28 SW 262; Atchison, etc., 
R. Co. v. Bryan, (Civ. A.) 28 SW 98; 
Laredo Electric Light, ete, Co. v. 
U. S. Blectriec Lighting Co., (Civ. A.) 
26 SW 310; Western Union Beef Co. 
Vv. Kirchevalle, (Civ, A.) 26 SW. 147; 
Slocum v. Putnam, (Civ, .A:) 25 Sw 
52; Western Union Tel. Co. v. Ben- 
nett, 1 Tex. Civ. A. 558, 21 SW 699. 
Utah.—White  v. Utah Condensed 
Milk Co., 50 Utah 278, 167 P 656. 
vVt.—Spinney v. Hooker, 102 A 53; 
Gilfillan v. Gilfillan, 90 Vt. 94, 96 A 
We oer v. Tillison, 75 Vt. 198, 54 


Va.—Raven Red Ash Coal Co. v. 
Herron, 114 Va. 103, 75 SE 752; Finch 


Virginia-Carolina Chemical Coy.) Vv. 
Knight, 106 Va. 674, 56 SE 725; Pru- 
dential F. Ins. Co. v. Alley, 104. Va. 
356, 51 SE 812; Blair v. Security 
Bank, 103 Va. 762, 50 SE 262; Lynch- 
burg Tel. Co. v. Booker, 103 Va. 594, 


50 SE 148; Continental Ins. Co. v. 
Kasey, 25 ’Gratt. (66 Va.) 268, 18 
AmR 681 


Wash. —Tacoma, etc., Lumber Co. 
v. Field, 100 Wash. 09,0170 P2360; 
Moran Bros. Co. v. Snoqualmie Falls 
Power Co., 29 Wash. 292, 69 P 759; 
Hall v. Union Cent. 1. Ins: Co., 23 
Wash. 610, 63 P 505, 88 AmSR 844, 
51 LRA 288; Selber v. Springbrook 
Trout Farm, 19 Wash. 49, 52 P 238. 

W. Va.—Karr v. Baltimore, etc., R. 
Co., 76 W. Va. 526, 86 SH 43; Bast- 


burn v. Norfolk, etc., R. Cosy 34 We 
Va. 681, 12 SE 819. 
Wis._-Manning v. Ft. Atkinson 


School Dist. No. 6, 124 Wis. 84, 102 
NW 356; McGowan v. Supreme Ct. I 
O. F., 104 Wis. 173, 80 NW 603. 

Wyo.—Henderson vy. Coleman, 19 
Wyo. 183, 115 P 439, 1136; Kinney Vv. 
Rock Springs First Nat. Bank, 10 
Wyo. 115, 67 P 471, 98 AmSR 973. 

[a] An agent to construct a build- 
ing can bind his employer by his ad- 
missions explaining certain payments 
se ee thereto. Cook v. Hunt, 24 
Ill. 535. ‘ 

[b] Special authority to admit.— 
(1) One may be specially delegated 
\to make an admission about a past 
transaction. Pemigewassett Bank vy. 
Rogers, 18 N. H. 255; Stewart v. 
Huntingdon Bank, 11 Serge. & R. (Pa.) 
267, 14 AmD 628; Coates v. Bain- 
bridge, 5 Bing. 58, 15 HCL 470, 1380 
Reprint 981; Burt v. Palmer, 5 Esp. 
145. (2) So also an agent may be 
authorized to make admissions about 
a matter outside of his ordinary au- 
thority. Medearis v. Anchor Mut. F. 
Ins. Co., 104 Iowa 88, 73 NW 495, 65 


AmSR 428. 

2. U. S.—Xenia First Nat. Bank v. 
Stewart, Si U. S. 224, 5 SCt 845, 29 
G2 ed.on LOWS Northwestern Union 
Packet Co. v. Clough, 20 Wall. 528, 
22 L. ed. 406; Cliquot v. U. S., 3 Wall. 
114, 18 L. ed. 116; American Fur Co. 
Vi We Shia Pet F358 fri Tea eke ase: 
Mechanics’ Bank v. Columbia Bank, 
5 Wheat. 326, 5 L. ed. 100; McKnight 
vO. Sy, 230 Medi 1659; 65:2 CCGA 3575 
Pittsburgh Plate Glass Co. v. Kerlin 
Bros. Co., 122 Wed. 414, 58 CCA 648; 
Kansas City Southern R. Co. v. Moles, 
121 Med. 351,,°68 CCA :29; Peirce’ v. 
Van Dusen, 78 Fed. 693, 24 CCA 280 
[app dism 19 SCt 879, 13 L. ed. 1184, 
69 LRA 705]; ss v. Norwich, etc., 
Transp. Co., He CagmCorr4, 874, q 
Blatchf. 586 [aft 13 Wall. 3, 20 L. ed. 


556]. 
Ala.—Bessemer Coal, ete. Co. v. 
Doak, 152 Ala. 166, 448 627,12 


LRANS 389; Robinson v. Greene, 148 
Ala. 434, 48 S 797; Louisville, etc., R. 
Co. v. Landers, 135 Ala. 504, 33 S$ 
482 Bibby v. Thomas, 131 Ala. 350, 
31 y 432; Southern Car, ete., Co. v. 
Adams, 131 Ala. 147, 82 S$ 503; Worth- 
ington v. Gwin, 119 Ala. 44, $48 G39; 
43 LRA 382; Louisville, etc., R. Co. 
V. abnill, a5 ‘Ala. 334, 22 S 163; Wil: 
liamson v. Tyson, 105 Ala. 644,17 S 
336; Ricketts v. ‘Birmingham St. R. 
o., 85 Ala. 600, 5 S 353; Baldwin v. 
Ashby, 54 Ala. 82; Williams v. 
Shackelford, 16 Ala. 318; Bohannan v. 
Chapman, 13 Ala. 641; Strawbridge 
v. Spann, 8 Ala. 820. 
Ark.—Choctaw, ete., R. Co. v. Rolfe, 
76 Ark. 220, 88 SW 870; Ft. Smith Oil 
Co. v. Slover, 58 Ark.'168, 24 SW 106. 
Cal.—Bundy v. Sierra Lumber Co., 
149 Cal. 772, 87 P 622; Hewes v. Ger- 
main Fruit Co., 106 ‘Cal. 441, 39 P 
853; Birch v. Hale, 99'.Cal. 299, Sey sa 
1088; Neely v. Naglee, 23 Cal, 152; 
Gerke v. California Steam Nav. Co., 
§ Cal. 251, 70 AmD 650; Waldeck v. 
Pacific Coast SS. Cog), CalsnAn L6t, 
83 P 158. 
Colo.—Mulford v. Rowland, 45 Colo. 
172, 100 P 608; Edmunds v. Curtis, 8 
Colo. 605, 9,P 793; Trumbull v. Dona- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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scope of his authority nor in the course of the ne- | gotiation to which it refers, is not admissible against 


hue, 18 Colo. A. 460, 72 P 684; Kauf- 
man v. Burchinell, 15 Colo. A. 520, 
63 P 786; Chicago, etc., R. Co. v. Rob- 
erts, 10 Colo. A. 87, 49 P 428; Union 
Pac. R. Co. v. Hepner, 3 Colo. A. 313, 
oa 2: 

Conn.—Arnold v. Lane, 71 Conn. 61, 
40 A 921; Rockwell v. Taylor, 41 
Conn. 55; Willard v. Buckingham, 36 
Conn. 395; Ford v. Haskell, 32 Conn. 
489; Toll Bridge Co. v. Betsworth, 30 
Goun: 380; Perkins v. Burnet, 2 Root 


Del.—Klair v. Philadelphia, etc., R. 
Co., 25 Del. 274, 78 A 1085. 

Fla.—Bacon vy. Green, 36 Fla. 325, 
18 S 870. 

Ga.—Sizer v. Melton, 129 Ga. 1438, 
58 SE 1055; Johnson v. East Tennes- 
Seo; ,etcr ah. vCo:, 90 =Gavis10, 1% SH 
121; Chattanooga, ete. R. Co. v. 
Davis, 89 Ga. 708, 15 SE 626; Gal- 
ceran v. Noble, 66 Ga. 367; Newton 
Mfg. Co. v. White, 53 Ga. 395; South- 
ern EIexp. Co. v. Duffey, 48 Ga. 358; 
Robinson v. Lane, 19 Ga. 337; Georgia 
Ea Ole CO,, vaiiarrich id Gay Ay 7 14: 
57 SE 1076. 

Ill.— Baier v. Selke, 211 Ill. 512, 71 
NE 1074, 103 AmSR 208; Chicago, 
ete., R. Go. v. Gore, 202 Ill. 188, 66 
NE 1063, 95 AmSR 224; Chicago, etc., 
R. Co. v. Flaherty, 202 Il). 151, 66 
NE 1083; Hoffman v. Chicago Title, 
ete, se Conn 98 TM. 452, 164 NYS! 10275 
Matzenbaugh v. Peo., 194 Ill. 108, 62 
NE 546, 88 AmSR 134; Springfield 
Consol. R. Co. v. Welsch, 155 Ill. 511, 
40 NE 1034; Miles v. Andrews, 158 Il. 
262, 38 NE 644; Lake Shore, etc., R. 
Co. v. Baltimore, etc., R. Co., 149 Ill. 
272, 37 NE 91; Mix v. Osby, 62 Ill. 193; 
Chicago; etc), KR: Cox v._jTiee; 60.) L111. 
501; Whiteside v. Margarel, 51 Ill. 
607; Chicago, etc., R. Co. v. Coleman, 
18 Ill. 297, 68 AmD 544; Hathway v. 
Smith, 187 Ill. A. 128; Young v. Grand 
Lodge A. O. U. W., 149 Ill. A. 603; 
Prussian WNat. Ins. Co. v. Empire 
Catering Co., 113 Ill. A. 67; Tri-city 
R. Co. v. Brennan, 108 TNMs As 471; 
Waters v. West Chicago St. R. Co., 
101 Ill. A. 265; Chicago v. Waukesha 
Imperial Spring Brewing Co, 97 Ill. 
A. 583; Cleveland, etc., R. Co. v. Jenk- 
ins, 75-Ill. A. 17; Union Nat. Bank v. 
Post, 64 Ill. A. 404; Cheney v. Beaty, 
56 Ill. A. 90; Gillingham v. Christen, 
55 Ill. A. 17; East St. Louis Connect- 
ingy Rin Comiv.y Alien) 154 Gly AL 205 
Mellor v. Carithers, 52 Ill. A. 86; 
Fhrler v. Worthen, 47 Ill. A. 550; 
Rouse v. Mohr, 29 Ill. A. 321; Mont- 
gomery v. McGuire, 25 Ill. A. 31; 
Citizens’ Gaslight, ete., Co. v. Gran- 
ger, 19 Til. A. 201 [aff 118 Ill. 266, 
8 NE 770]. 

Ind.—International Bldg., etc., As- 
soc. v. Watson, 158 Ind. 508, 64 NE 
23; Wabash R. Co. v. Kelley, 153 Ind. 
119, 52 NE 152, 54 NE 752; Ohio, etc., 
R. Co. v. Stein, 133 Ind. 243, 31 NE 
180, 32 NE 831, 19 LRA 733; Rahm 
v. Deig, 121 Ind. 283, 23 NE 141; 
Pavey v. Wintrode, 87 Ind. 379; 
Rowell v. Klein, 44 Ind. 290, 15 AmR 
235: Heller v. Crawford, 87 Ind. 279; 
Lafayette, etc, R. Co. v. Ehman, 30 
Ind. 83; Toledo, ete., R. Co. v. God- 
dard, 25 Ind. 185; Blanchard-Carlisle 
Co. v.  Garritson, 43 Ind. A. 303, 
87 NE 151; Krohn v. Anderson, 29 
Ind. A. 379, 64 NE 621. _ | 

Iowa.—Osborne _ v. Ringland, 122 
Towa 329, 98 NW 116; Bird v. Phillips, 
115 Iowa 703, 87 NW 414; Alsever v. 
Minneapolis, etc., R. Co. 115  lowa 
338, 88 NW 841, 56 LRA 748; Hanna- 
walt v. Equitable L. Assur. Soc., 102 
Towa 667, 72 NW 284; Murray v. 
Weber, 92 Iowa 757, 60 NW 492; Mc- 
Pherrin v. Jennings, 66 Iowa 622, 24 
NW 242: Howe Mach. Co. v. Snow, 32 
Iowa 433. ‘ 

Kan.—Atchison. etc., R. Co. v. Con- 
solidated Cottle Co., 59 Kan. 111, 52 
P 71; Concordia First Nat. Bank v. 
Marshall, 56 Kan. 441, 43 P 774; St. 
Louis, etc., R. Co. v. Weaver, 35 Kan. 
412, 11 P 408, 57 AmR 176; Swenson 
v. Aultman, 14 Kan. 273; Drummond 
v. Krebs, 8 Kan. A. 180, 55 P 478. 

Ky.—Gray Tie Co. v. Clark, 98 SW 
1000, 30 KyL 409; Shelbyville Water, 
ete., Co. v. McDade, 122 Ky. 639, 92 


SW 568, 29 KyL 119; Peyton v. Old 
Woolen Mills Co., 122 Ky. 361, 91 SW 
719, 28 KyL 1303; Southern R. Co. v. 
Railey, 80 SW 786, 26 KyL 53; Bald- 
win v. Tucker, 75 SW 196, 25 KyL 
222; Floyd v. Paducah R., etc., Co., 
64 SW 653, 23 KyL 1077; Plotz v. 
Miller, 51 SW 176, 21 KyL 257; Louis- 
ville, etc., R. Co. v. Foley, 94 Ky. 
220, 21 SW 866, 15 KyL 17; Coving- 
ton, etc., R. Co. v. Ingles, 15 B. Mon. 
637; Roberts v. Burks, Litt. Sel. Cas. 
411, 12 AmD 325. 

Me.—Burnham v. Grand Trunk R. 
Co., 63 Me. 298, 18 AmR 220; Ham- 
matt v. Emerson, 27 Me. 308, 46 AmD 
588; Lamb v. Barnard, 16 Me. 364; 
Gooch v. Bryant, 13 Me. 386. 

Md.—Noel Constr. Co. v. Armored 
Concreté Constr. Co., 120 Md. 237, 
87 A 1049, AnnCasi915A 1032; 
Thomas v. Sternheimer, 29 Md. 268; 
Baltimore Franklin Bank y. Pennsyl- 
vania, etc., Steam Nav. Co., 11 Gill 
& J. 28, 33 AmD 687; Bradford v. Wil- 
liams, 2 Md. Ch. 1. 

Mass.—Garfield v. Peerless Motor 
Car Co., 189 Mass. 395, 75 NE 695; 
Sanford v. Orient Ins. Co., 174 Mass. 
416, 54 NE 883, 75 AmSR 358; Allin 
v. Whittemore, 171 Mass. 259, 50 NE 
618; Blanchard v. Blackstone, 102 
Mass. 343; Cooley v. Norton, 4 Cush. 
93; Parker v. Green, 8 Mete. 137; Bar- 
ing v. Clark, 19 Pick. 220. 

Mich.—-Supreme Tent K; M. W. v. 
Port Huron Sav. Bank, 137 Mich. 
627, 100 NW 898, 109 AmSR 690; But- 
ters Salt, ete., Co. v. Vogel, 135 Mich. 
381, 97 NW 757; Ensley v. Detroit 
United R. Co., 134 Mich. 195, 96 NW 
34; Rhode v. Metropolitan L. Ins. Co., 
129 Mich. 112, 88 NW 400; bias e Vv. 
Ft. Wayne, ete. R. Co., 104 Mich. 
147, 62 NW 172; O’Neil v. Deerfield 
Tp., 86 Mich. 610, 49 NW 596; Pat- 
terson v. Wabash, etc, R. Co., 54 
Mich. 91, 19 NW 761; Sisson v. Cleve- 
land, etc, R. Co., 14 Mich. 489, 90 
AmD 252. 

Minn.—Cumbey v. Lovett, 76 Minn. 
227, 79 NW 99; Van Doren v. Bailey, 
48 Minn. 305, 51 NW 375. 

Miss.—Mobile, ete., R. Co. v. Stin- 
son, 74 Miss. 458, 21 S 14, 522; Yazoo, 
etc., Valley R. Co, v. Jones, 73 Miss. 
229,19 S 91. 

Mo.—Redmon v. Metropolitan St. R. 
Co., 185 Mo. 1, 84 SW 26, 105 AmSR 
558; State v. Armour Packing Co., 
173 Mo. 356, 73 SW 645, 96 AmSR 515, 
61 LRA 464; Kleiber v. People’s R. 
Co., 107 Mo. 240, 17 SW 946, 14 LRA 
613; Peck: v. Ritchey, 66 Mo. 114; 
Robinson v. Walton, 58 Mo. 380; 
Beardslee v. Steinmesch, 38 Mo. 168; 
Price vy. Thornton, 10 Mo. 135; Royle 
Min. Co. v. New York Fidelity, etc., 
Co., 161 Mo. A. 185, 142 SW. 438; 
Roberts v. Wabash R. Co., 153 Mo. A. 
638, 134 SW 89; Walkeen Lewis Mil- 
linery Co. v. Johnston, 131 Mo. A. 693, 
111 SW 639; Lee v. St. Louis, etc., R. 
Co., 112 Mo. A. 372, 87 SW _12; Strode 
v. Conkey, 105 Mo. A. 12, 78 SW 678; 
Turney v. Baker, 103 Mo. A. 390, 77 
SW 479; King v. Phoenix Ins. Co., 101 
Mo. A. 163, 76 SW 55; Shaefer v. Mis- 
souri Pac. R. Co., 98 Mo. A. 445, 72 
Sw 154; Sisk v. American Cent. F. 
Ins. Co., 95 Mo. A. 695, 69 SW 687; 
Roth v. Continental Wire Co., 94 Mo. 
A. 236, 68 SW 594; Fowles v. Attna 
Loan Co., 86 Mo. A. 108; Clark v. Mis- 
souri Guarantee Sav., ete., Assoc., 85 
Mo. A. 888; Henderson Woolen Mills 
v. Edwards, 84 Mo. A. 448; Lamb v. 
Davidson, 69 Mo. A. 107; Thompson 
v. St. Louis, ete., R. Co., 59 Mo. A. 37; 
Arnold v. Hartford F. Ins. Co., 55 Mo. 
A. 149; Hawk v. Applegate, 37 Mo. A. 
32. 

Nebr.—Shoemaker v. Commercial 
Union Assur. Co., Ltd., 75 Nebr. 587, 
106 NW 316; Union Pac. R. Co. v. 
Elliott, 54 Nebr. 299, 74 NW 627; Mc- 
Cormick v. Demary, 10 Nebr. 515, 7 
NW 2838. 

N. H.—Burtnside v. Grand Trunk R. 
Co., 47 N. H. 554, 93 AmD 474; De- 
meritt v. Meserve, 39_N. H. 521. 

N. J.—Callaway v. Equitable Trust 
Co., 67 N. J. L. 44, 50 A 900; Halsey 
vy. Lehigh Valley R. Co., 45 N. J. L. 
26. 


N. M.—Eagle Min., etc., Co. v. Ham- 
ilton, 14 N. M. 271, 91 P 718. 

N. Y.—Meislahn v. Irving Nat. 
Bank, 172 N.Y. 631 mem, 65 NE 1119 
mem [aff 62 App. Div. 231, 70 NYS 
988]; Nowack v. Metropolitan St. R. 
Co., 166 N. Y. 433, 60 NH 32, 82 AmSR 
691, 54 LRA 592 [rev 54 App. Div. 
302, 66 NYS 533]; Campbell v. Emslie, 
101 App. Div. 369, 91 NYS 1069 [aff 
184 N. Y.589 mem, 77 NE 1183 mem]; 
Merchants’ Bank v. Griswold, 72 N. 
Y. 472, 28 AmR 159; Anderson yv. 
Rome, etce., R. Co., 54 N. 334; 
McCotter v. Hooker,’8 N. Y. 497; Price 
v. Powell, 3 N. Y. 322; P. Cox Shoe 
Mfg. Co. v. Gorsline, 63 App. Div. 
517, 71 NYS 619; Wiffler v. Murphy, 
2 App. Div. 621, 65 NYS 105; Tibbits 
v. Phipps, 30 App. Div. 274, 51 NYS 
954 [aff 163 N. Y. 580 mem, 57 NH 
1126 mem]; Flour City Nat. Bank v. 
Grover, 88 Hun 4, 34 NYS 496; Hitch- 
ings v. St. Louis, ete., Transp. Co., 68 
Hun 33, 22 NYS 719; Gutchess v. 
Gutchess, 66 Barb. 483; Fogg v. Child, 
13 Barb. 246; Higgins v. Soloman, 2 
N. Y. Super. 482; Morgan v. Short, 
13. Mise. 279, 34 NYS 10; Davis-v: 
Valley Electric Light Co., 61 NYS 
580; Sandford v. Handy, 23 Wend. 
260; Thallhimer v. Brinckerhoff, 4 
Wend. 394, 21 AmD 155, 6 Cow 90; 
Mott v. Kip, 10 Johns. 478. 

N. C.—Brittain v. Westall, 137 N. 
C. 30, 49 SE 54; Witsell v. West Ashe- 
Ville, cetel, JR. Col 120) Na Cabo ter 2c 
SE 125; State v. Lemon, 92 N. C. 
790; McComb v. North Carolina R. 
Co., 70 N. C. 178; Howerton v. Lat- 
timer, 68 N. C. 370; Smith v. North 
Carolina’ Ra Co 682 NIG. A077. 

N. D.—Balding v. Andrews, 12 N. 
D. 267, 96 NW 305; O. S. Paulson 
Mercantile Co. v. Seaver, 8 N. D. 215, 
77 NW 1001. 

Oh.—Globe Ins. Co. v. Boyle, 21 
Oh. St. 119; Tillyer v. Van Cleve 
Glass Co., 7 Oh. Cir. Dec. 209, 13 Oh. 
Cir. Ct. 99; Berdan v. J. M. Bour Co., 
eee CitasDecl. 154,210 sOnesaCir, (er. 

Okl.—Chickasha Cotton Oil Co. v. 
Lamb, 28 Okl. 275, 114 P 333. 

Or.—Hildebrand v. United Artisans, 
50 Or. 159, 91 P 542; Pacific Live- 
stock Co. v. Gentry, 38 Or. 275, 61 P 
422, 65 P 597; Hannan v. Greenfield, 
36 Or. 97, 58 P 888; North Pac. Lum- 
ber Co. v. Willamette Steam Mill 
ees etc5 Co., 29, Or. DiS eed 


Pa.—Matteson v. New York Cent., 
CC... ts (COL, 218 Pan bein 64, VALS Ages 
Coll v. Hastern Transit Co., 180 Pa. 
618, 37 A 89; Dicken v. Winters, 169 
Pa. 126, 32 A 289; Shafer v. Lacock, 
168 Pa. 497, 32 A 44, 29 LRA 254; 
Central Pennsylvania ‘Tel., etec., Co. 
v. Thompson, 112 Pa. 118, 3 A 439; 
Huntingdon R., ete., Co. v. Decker, 82 
Pa. 119; Grim v. Bonnell, 78 Pa. 152; 
Mullan v. Philadelphia, ete., Mail SS. 
Co., 78 Pa. 25, 21 AmR 2; Pennsyl- 
vania R. Co. v. Titusville, ete., Plank 
Road Co., 71 Pa. 350; Hanover R. Co. 
v. Coyle, 55 Pa. 396; Spalding v. Sus- 
quehanna County Bank, 9 Pa. 28; 
Stockton v. Demuth, 7 Watts 39, 32 
AmD 735; Hannay v. Stewart, 6 Watts 
487; Hough v. Doyle, 4 Rawle 291; 
Wheeler v. Hambright, 9 Serge. & R. 
reg Ruddy v. Repp, 19 Pa. Super. 
437. 


S. C.—Lipscomb v. South Bound 
R. Co., 65 S. C. 148, 48 SE 388; Oliver 
Vs Columbia, seLC. phi COnmOb pee Creede 
43 SE 307; Beckham v. Southern R. 
Co., 50 S. C. 25, 27 SE 611; Meinhard 
v. Youngblood, 41 S. C. 312, 19 SE 
675. 

Tenn.—Memphis St. R. Co. v. Shaw, 
110 Tenn. 467, 75 SW 718; Moore v. 
Bettis, 11 Humphr. 67, 53 AmD 771; 
Bowman v. Rector, (Ch. A.) 59 SW 
389. 

Tex.—Waegegoner v. Snody, 98 Tex. 
512, 85 SW 1134 [rev 36 Tex. Civ. A. 
514, 82 SW 3855]; San Antonio, etc., 
R. Co. v., Gray, 96 .Tex. 424, 67 SW 
763 [rev (Civ. A.) 66 SW 229]; Hous- 
ton, ete., R. Co. v. Campbell, 91 Tex. 
bbl.945 SW. 2; 438. DURA 2253) Belo wv: 
Fuller, 84 Tex. '450, 19 SW 616, 31 
AmSR 75; Texas, etc., R. Co. v. Les- 
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ter, 75 Tex. 56, 12 SW 955; Tuttle v. 
Turner, 28 Tex. 759; Latham v. 
Pledger, 11 Tex. 439; Pecos, etc., R. 
Coy. AmarillorStyiR.. Cos os > 
171 SW 11038; El Paso, etc., Co. 
Hichel, (Civ. A.) 130 SW oon: Gulf, 
ete., R. Co. v. Cunningham, 51 Tex. 
Civ. A. 368, 1183 SW 1767; Gaines v. 
Perry, (Civ. A.) 102 SW 755; Inter- 
national, etc., R. Co. v. Carr, (Civ. 
A.) 91 SW 858; St. Louis Southwest- 
ern R. Co. v. McIntyre, 36 Tex. Civ. 
A. 399, 82 SW 346; Standefer v. Ault- 
man, éte., Mach. Co., 34 Tex. Civ. A. 
160, 78 SW 552; McCarty v. Hartford 
F. ins. Co., 33 Tex. Civ. 122, 75 SW 
934; Western Union Tel Co. v. Bare- 
foot, (Civ. A.) 74 SW 560 [rev 97 
Tex. 159, 76 SW 914, 64 LRA 491]; 
Salvini v. Legumazabel, (Civ. A.) 68 
SW 183; San Antonio, ete., R. Co. v. 
Barnett, 27 Tex. Civ. A. 498, 66 SW 
474; Weatherford First Nat. Bank v. 
Bruce, (Civ. A.) 55 SW 126; Vogt v. 
Geyer, (Civ. A.) 48 SW 1100; Henry 
v. Bounds, (Civ. A.) 46 SW 120; Hous- 
ton; ete.; RR. Co. v: Norris; (Civ: A.) 
41 SW 708. 

Utah.—Marks v. Tylor, 23 Utah 
152, 68 P 897; Wilson v. Southern 
Pale. (@one 3) Utah 3525-1449 P 10405 57 
AmSR 766; Idaho Forwarding Co, v. 


Fireman’s Fund Ins. Co., 8 Utah 41, 
29 P 826,17 LRA 586. 
Vt.—Taplin v. Marcy, 81 Vt. 428, 


71 A’ 72; Blair v. Ritchie, 72 Vt. 311, 
47 A 1074. 

Va.—Raven Red Ash Coal Co. v, 
7Herron, 114 Va. 103, 75 SE 752; Lane 
v. Bauserman, 103 Va. 146, 48 SE 857, 
106 AmSR 872. 

Wash.—Lambert v. La Conner 
Trading, etc., Co., 20 Wash. 346, 70 
P 960; Callihan v. Washington Wa- 
ter” Power ‘Co.;, 27 Wash; 154567 2 
697, 91 AmMSR 829, 56 LRA 772. 

W. Va.—Sample v. Consolidated 
- Light, etc., Co., 50 W. Va. 472, 40 SE 
597, 57 LRA 186; Coyle v. Baltimore, 
BOCC itn COnmL WwW, Va. 94; Baltimore, 
etc., R. Co. v. Christie, 5 'W. Va. 325. 

Wis.—Hupfer v. National Distilling 
Co., 119 Wis. 417, 96 NW 809; Robin- 
sou Vv. Superior Rapid Transit Cos 
94 Wis. 345, 68 NW 961, 59 yee 
897, 34 TRAY 205; Hooker vy. Chicago, 
etc., R. Co., 76 Wis. 542, 44 NW 1085; 
Smith v. Wallace, 25 Wis. 55. 

Wy o.—-Henderson  v. Coleman, 19 
Wyo. TES el we 4o0, toe. 

Eng.— Garth v. Howard, 8 Bing. 
451, 21 ECL 616, 131 Reprint 468, 5 
C. & P. 346, 24 BCL 599; Mortimer v. 
McCallan, 6M. & W. 58, 151 Reprint 
320; Langhorn v. Allnut, "4 Taunt. 511, 
128 Reprint 429; Biggs v. Lawrence, 
3 T. R. 454, 100 Reprint 6738; Fairlie 
Vv. Hastings, 10° Ves... Jr. 123, 32 Re- 
print 791. 

{a] The burden of proof (1) in 
this respect rests on the party seek- 
ing to use the agent’s statement. Beit- 
man v. Birmingham Paint, etc., Co., 
185 Ala. 313, 64 S 600. (2) Where it 
does not appear when the declaration 
was made, it is not competent against 
the principal. Adams v. Humphreys, 
54 meee 496. 

U. S—Goetz v. Kansas City 
Bank, TOS UE ISyuoolee TSOt otis: a0 
L. ed. 515; Vicksburg, ete., R. Co. v. 
O’Brien, idle WOR SO NOO, WA Sere ab G0 
Tn 6d. 2900 Northwestern Union 
Packet Co. v. Clough, 20 Wall. 528, 
22 1. ed. 406; Pittston’ Kirst Nat, 
Bank vy. Hoggson, 242 Fed. 261, 155 
CCA 101; Northern Cent. Coal Co. v. 
Hughes, 224 Fed. 57, 189 CCA 619; 
Goehrig v. Stryker, 174 Fed. 897, 900 
[cit Cyc]; Missouri v. Hencken, 174 
Wed. 624, 98 CCA 378; Graham v. Ore- 
gon R., éte., Consol Fed. 262, 88 CCA 
308 [certiorari ‘den 212 U. Ss. 570, 29 
SCt 682, 53 L. ed. 655]; Inman v. 
LTudley, etce., Lumber Co., 146 Fed. 
449, 76 CCA 659; Walker Mfg. Co. v. 
Knox, 136 Fed. 334, 69 CCA 160; The 
Maurice, 1385 Fed. 516, 66 CCA 228; 
Meigs v. London Assur. Co., 126 Fed. 
781 [aff 134 Fed. 1021, 68 CCA 249]; 
Marande v. Texas, etc., R. Co., 124 
Fed. 42, 59 CCA 562 [writ of error 
dism 197 U. S. 626, 25 SCt 800, 49 


N18 CCA 444; St. Louis, etc., 
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under such ecir- | cumstances that 


L. ed. 912]; Central Electric Co. v. 
Sprague Electric Co., 120 ewe es 
57 CCA 197; Fidelity, etce., 

Haines, 111 Fed. 3387, 49 ca ° 379; 
Fidelity, etc., Co. v. Courtney, 103 
Fed. 599, 48 CCA 331 [aff 186 U. S. 
342.) 22°. SCt)833:9 46 SL. ted). 21193 1; 
Holmes v. Montauk Steamboat Co., 
93 Fed. 731, 35 CCA 556; Chicago, etc., 
R. Co. v. Belliwith, 88 Fed. 437, 28 
CCA 358; Goddard v. Crefield Mills, 
75 Fed. 818, 21 CCA 530; Brown v. 
Cranberry Iron, etc., Co., 72 nee: 96, 

oO. V. 
McLelland, 62 Fed. 118, 10 CCA 302; 
The Fanwood, 61 Fed. 523; Maltby 
ve The R. RR. ‘Kirkland, 48 Fed. 760; 
Maury v. Talmadge, 16 F. Cas. No. 
9,315, 2 McLean 157. 

Ala.—Alahbama Western R. Co. v: 
Turrentine, 9197 ~Ada.. 603," 73. S40; 
Meador v. Standard Oil Co., 196 Ala. 
265, 72 S 34; Forehand v. White Sew- 
ing Mach. Co., 195 Ala. 208, 70 S 147; 
Beitman v. Birmingham Paint, etc., 
Co., 185 Ala. 318, 64 S 600; Union 
Naval Stores Co. v. Pugh, 156 Ala. 
3869, 47 S 48; Southern i mColmve 
Reeder, 152° Ala. 227, 44° S699, 126 
AmSR 23: Bessemer Coal, etc., Co. v. 
Doak, 152 Ala. 166, 170, 44.8 627, 12 
LRANS 389 [cit Cyc]; Wallace v. 
North Alabama Tract. Co., 145 Ala. 
682, 40 S 89; Stanton v. Baird Lumber 
Co., 132 Ala. 635, 32 S 299; Sullivan 
v. Louisvilte, etc., R. Co., 128 Ala. 77, 
30 S 528; Georgia Home Ins. Co. v. 
Warten, 113 Ala. 479, 22 S 288, 59° 
AmSR 129; Commercial F. Ins. Co. v. 
Morris, 105 Ala. 498, 18 S 34; Mobile, 


etc., R. Co. v. Ashcraft, 48 Ala. 15; 
Winter v. Burt, 31 Ala. 33; Governor 
v. Baker, 14 Ala. 652; Henderson- 


Mizell Mercantile Co. v. Chapman, 3 
Ala. A. 296, 57 S- 82. 

Ariz.—Moore v. Moody, 19 Ariz. 
553, 173 P 880; Franklin v. Havalena 
Min: Co., 18 Ariz. 201, 157 P 986. 

Ark.—Caldwell v. Nichol, 97 Ark. 
420, 184 SW 622; St. Louis, etc., R. 
Co. v. Crowder, $2 “Ark. 562, 103 SW 
172; Stecher Cooperage Works, v. 
Steadman, 78 Ark. 381, 94 SW 41; 
Milwaukee Harvester Co. v. Tymich, 
68 Ark. 225, 58 SW 252; Pacific Mut. 
L. Ins. Co. v. Waj)ker, 67 Ark. 147, 
53 SW 675; Ames Iron Works v. Kala- 
mazoo Pulley Co., 63 Ark. 87, 37 SW 
409; St. Louis, etc., R. Co. v. Kelley, 
61 Ark. 52, 31 SW 884; St. Louis, etc., 
R. Co. v. Sweet, 57 Ark. 287, 21 SW 
587; St. Louis, etc., R. Co. v. Barger, 
52 Ark. 78,12 SW 156, 20 AmSR 155. 

Cal.—Union Constr. Co. v. Western 
Union. Tel, «Co,, 162 Cail. 7298125 7P 
242; Ferguson v. Basin Cons. Mines, 
Logi Caleti125. 98) Paseie whuman: v3 
Golden Ancient Channel Min. Cg., 140 
Cal. 700, 74 P 307; Peterson v., Min- 
eral King Fruit Co., 140 Cal. 624, 74 
P 162; Boone v. Oakland Transit Co., 
139° Cal. 490, 73 BP 2438; Relley. vi 
Campbell, 134 Cal. 175, 66 P 220; Wil- 
liams v. Southern Pac. Co., 133 Cal. 
550, 65 P 1100; Silveira v. Iversen, 
128, Cal. Misi 60 Pinésis Dissalven: 
Crocker Est. Co., 119 Cal. 442, 51 P 
688; Hewes v. Germain Fruit Co., 106 
Cal. 441, 39 P 853; Beasley v. San 
Jose Fruit Packing Co., 92 Cal. 388, 
28 P 485; Durkee v. Central Pac. R. 
Co., 69 Cal. 533, 11 P 130, 58 AmR 
562; Clunie v. ‘Sacramento Lumber 
Co., 67 Cal. 318, 7 P 708; Garfield v. 
Knight’s Ferry, etc., Water Cosel 
Cal. 35; Mutter v. I. X. L. Lime 
Coun Cal. Unrep. Cas. "2iia 42) P 
1068; Brandt v. Krogh, 14 Cal. A. 39, 
Taishi 275; Waldeck v. Pacific Coast 
SSi Co. ‘Cal. A. 167, 83 P 158. 

Colo.—Uathedral of St. John 
Evangelist v. Denver, 37 Colo. 378, 
86 P 1021; Castner v. Rinne, 31 Colo. 
256, 72 P 1052; Baldwin v. Central 
Sav. Bank, 17 Colo. A. Se ee 228 87/8) 
Emerson v. Burnett, 11 Colo. A. 86, 
52 P 752; T. & H. Pueblo Bldg. Co. v. 
Klein, 5 Colo. A. 348, 38 P 608. 

Conn. —Haywood v. Hamm, 77 
Conn. 158, 58 A 695; C. & C. Electric 
Motor Co. v. Frisbie, 66 Conn. 67, 33 
A 604; Sears v. Hayt, 37 Conn. 406; 
Fairfield County Turnp. Conv. Thorp, 
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the silence or acquiescence of ‘the 
paeeaen 173; Enos v. Tuttle, 3 Conn. 


Del.—Klair v. ar ay whi 

R. we 25 Del. 274, 78 A 1 
G.—Hayzel v. oRnies Ri Co., 
9) iss 359. 

Ga.—Rogers v. Condon, 144 Ga. 390, 
87 SE 397; S. L. Mitchell Auto Co. v. 
McDaniel, 143 Ga. 516, 85 SE 635; 
Central of Georgia R. Co. Va Ameri_ 
cus. Constr. Co., 1383. Ga. 392, 65 
SE 855; Miller Vv. McKenzie, 126 Ga. 
746, 55 SE 952; Turner v. Turner, 123 
Ga. 5, 50 SE $69, 107 AmSR 76; Co- 
lumbus R. Co. v. Peddy, 120 Ga. 589, 
48 SE 149; National Bldg. Assoc. v. 
Quin, 120 Ga. 358, 47 SE 962; Sweeney 
v. Sweeney, 119 Ga. 76, 46 SE 76, 100 
AmSR 159; Childs v. Ponder, 117 Ga. 
553, 43 SE 986; Suttles v. Sewell, 117 
Ga. 214, 43 SE 486; Southern R. Co. 
v. Allison, 115 Ga. 635, 42 SE 15; 
Harris Loan Co. v. Elliott, ete., Book 
Typewriter Co., 110 Ga. 302, 34 SE 
1003; Atlanta Sav. Bank y. Spencer, 
107 Ga. 629, 33 SE 878; Southern R. 
Co. v. Kinchen, 103 Ga. 186, 29 SE 
816; Savannah Electric R. Co. v. Car- 
son, 98 Ga. 652, 27 SE 156; Lewis v. 
Equitable Mortg. Co., 94 Ga. 572, 21 
SE 224; Hematite Min. Co. v. Hast 
Tennessee, etc., R. Co., 92 Ga. 268, 18 
SE 24; Hirsch v. Oliver, 91 Ga. 554, 
18 SE 354; Carroll v. East Tennessee, 
ete., R. Co., 82 Ga. 452, 10 SE 168, 6 
LRA 214; East Tennessee, ete., R. Co. 
v. Maloy, 77 Ga. 237, 2 SE 941; Toole 
v. Americus First Nat. Bank, 54 Ga. 
497; Wilcox v. Hall, 53 Ga. 635; East 
Tennessee, etc., R. Co. v. Duggan, 51 
Ga. 212; Wright v. Georgia R., etc., 
Co, 34 Gal 93303 ‘Griffin’ ‘v. 
eomery, ete., Ra Cos. 26.Ga; 
Mason vy. Croom, 24 Ga. 211; Camilla 
Gotton” Oil; .ete., 7 Con iw. Walker, 21 
Ga. 603, 94 ‘SE 855; Southern Express 
Co, Vv; Cohen, 13 |Ga. 0A 174) 98 SE 
nls Bs i 8 “Gainesville Midland R. Co. v. 
Jackson, I Gal AX 632,5T SHOOT. 
Young v. Darien, ete., R. Co., 1 Ga. 
AL 3173 57 SHig21: 

Ida.—Hilbert v. Spokane Inter- 
national R. Co., 20 Ida. 54, 116 P 
1116; Holt v. Spokane, etc., R. Co. 3 
Ida. (Hasb.)-703, 85 0P239% 

Tll.— Cormack v. Marshall, 211 111. 
519, 71 NE 1077, 67 LRA 787, 1 Ann 
Cas 256; Baier v. Selke, 211° Til. 512; 
71 NE 1074, 103 AmSR 208; Sibley 
Warehouse, etc., Co. v. Durand, ete., 
Co., 200 Ill. 354, 65 NE 676; Pennsyl- 
vania Co. v. Kenwood Bridge Co., 170 
Ill. 645, 49 NE 215; Hodgerson v. St. 
Louis, ete., R. Co., 160 Ill. 430, 43 NE 
614; Michigan Cent. R. Co. v. Carrow, 
73 Dll. 348, 24 AmR 248; Thomas y. 
Rutledge, 67 Ill. 2138; Chicago, etc., 
R. Co. v. Riddle, 60 Ill. 534; Chicago, 
ete., R. Co. v. Lee, 60 Ill 501; Michi- 
gan Cent. R. Co. v. Gougar, 55 Ill. 503; 
Whiteside v. Margarel, 51 Ill. 507; 
Waterman v. Peet, 11 Ill. 648; Wil- 
son v. Menagh, 201 Ill. A. 437; Buy- 
ers Index Pub. Co. v. Triner Scale, 
etc., Co., 194 Ill. A. 427; Gallagher v. 
Singer Sewing Mach. Co., 177 Ill. A. 
198; Manchester Lumber Co. v. Han- 
son, 176 Ill. A. 130; Sunasack v. 
Morey, 157 Ill. A. 278; Andalman v. 
Chicago, ete, KR. Co., 1153) 211.) 4. 169; 
Skarkowska v. Bartholomae, ete., 
Co., 152 Ill. A. 48; Helbig v. Citizens 
Ins. Co., 120 Ill. A. 58; Chicago, etce., 
R. Co. v. Keegan, 112 Ill. A. 338; Wa- 
ters v. West Chicago St. R. Co., 101 
Til. A. 265; Druecker v. Sandusky 
Portland Cement Co., 93 Ill. A. 406; 
Delaware, etc., Canal Co. v. Mitchell, 
92 Ill. A. 577; McCarthy v. Muir, 50 
TY ASO: Ransoin v. Duckett, 48 
Ill. A. 6593 Mobile, etc., R. Co. v. 
Klein, 43 Ti, SAC 63; Curran v. Pull- 
man Palace Car Co., 27 Tll. A. 572; 
Bates: v.. Sandy, 27 TilyevAss 552: 
Bensley v. Brockway, 27 Ill. A. 410. 

Ind.—Ft. Wayne, etc., Valley Tract. 
Co. v. Crosbie, 169 Ind. 281, 81 NE 
474, 18 LRANS 1214, 14 AnnCas sh bye 
Treager v. Jackson Coal, etc., Co., 1493 
Ind. 164, 40 NE 907; Ohio, ete., R. Co. 
v. Stein; 133 Ind. 243, 31 NE 180, 32 
NE 831, 19 LRA 733; LaRose v. ‘Lo- 
gansport Nat. Bank, 102 Ind. 332, 1 


etc., 
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NE 805; Baker v. Carr, 100 Ind. 330; 
Pittsburgh, etc., R. Co. v. Theobald, 
51 Ind. 246; Union Cent. L. Ins. Co. 
v. Thomas, 46 Ind. 44; Bellefontaine 
R. Co. v. Hunter, 33 Ind. 335, 5 AmR 
201; Bennett v. Holmes, 32 Ind. 108; 
Lafayette, etc, R. Co. v. Ehman, 30 
Ind, 83; Indiana Union Tract. Co. v. 
Scribner, 47 Ind. A. 621, 93 NE 1014; 
Blanchard-Carlisle Co. v. Garritson, 
43 Ind. A. 303, 87 NE 151; Broad- 
street v. Hall, 32 Ind. A. 122, 69 NE 
415; Alexandria Bldg. Co. v. McHugh, 
12 Ind. A. 282, 39 NE 877, 40 NE 80. 

Iowa.—Hunt v. Waterlo, etc., R. 
Co., 160 Iowa 722, 141 NW 334; Swift 
vy. Redhead, 147 Iowa 94, 122 NW 140; 
Harrison County v. State Sav. Bank, 
127 Iowa 242, 103 NW 121; Alquist 
y. Eagle Iron Works, 126 Iowa 67, 101 
NW 520; Vohs v. A. E. Shorthill Co., 
124 Iowa 471, 100 NW 495; Haney- 
Campbell Co. v. Preston Creamery 
Assoc., 119 Iowa 188, 93 NW 297; Lee 
v. Marion Sav. Bank, 108 Iowa 716, 
78 NW 692; O. S. Kelley Co. v. Chinn, 
75 NW 3815; Metropolitan Nat. Bank 
v. Commercial State Bank, 104 Iowa 
682, 74 NW 26; Schoep v. Bankers’ Al- 
liance Ins. Co., 104 Iowa 354, 73 NW 
825; Dubuque First Nat. Bank v. 
Booth, 102 Iowa 333, 71 NW 238; Gar- 
retson v. Merchants’, etc., Ins. Co., 92 
Iowa 293,60 NW 540; Phelps v. James, 
86 Iowa 398, 53 NW 274, 41 AmSR 497; 
Yordy v. Marshall County, 86 Iowa 
340, 53 NW 298; Hirschl v. J. I. Case 


Threshing Mach. Co., 85 Iowa 451, 
52 NW _ 368; Osgood v. Bauder, 82 
Iowa 171, 47 NW 1001; Worden v. 


Humeston, ete., R. Co., 72 Iowa 201, 
33 NW 629; Van Vechten v. Smith, 
59 Iowa 178, 183 NW 94; Graul v. 
‘Strutzel, 53-lowa 712, 6 NW 119, 36 
AmR 250; Verry v. Burlington, etc., 
R. Co., 47 Iowa 549; Treadway v. 
Sioux City, ete, R Co., 40 Iowa 526; 
Osgood v. Bringolf, 32 Iowa 265. 
Kan.—J. I. Case Plow Works v. Pul- 
sifer, 79 Kan. 176, 98 P 787; Robins 
Min. Co. v. Murdock, 69 Kan. 596, 
77 P 596; Walker v. O’Connell, 59 Kan. 
806, 52 P 894; Atchison, ete., R. Co. 
vy. Consolidated Cattle Co., 59 Kan. 
15? “PeTIS Atchison, fete... Ri iCo- 
v. Osborn, 58 Kan. 768, 51 P 286; 
Missouri Pac. R. Co. v. Johnson, 55 
Kan. 344, 40 P 641; Atchison, etc., 
R. Co. v. Wilkinson, 55 Kan. 83, 39 
P 1043; Cherokee, etc., Coal, etc., Co. 
v. Dickson, 55 Kan. 62, 39 P 691; Kil- 
patrick-Koch Dry-Goods Co. v. Kahn, 
53. Kan. 274, 36 P 327; Dodge v. 
Childs, 38 Kan. 526, 16 P 815; Union 
Pac. R. Co. v. Fray, 35 Kan. 700, 12 
P 98; Donnel v. Clark, 12 Kan. 154; 
-Acme Harvester Co. v. Madden, 4 
Kan. A. 598, 46 P 319. 
Ky.—Louisville, etc., R. Co. v. Lee, 
154 Ky. 226, 157 SW 60; Zinsmeister 
:v. Rock Island Canning Co., 145 Ky. 
139 SW 1068; Wells v. Royer 
Kentucky, 


Sw 1131, 29 KyL 1167; Cooper v. 
Oscar Daniels Co., 96 SW 1100, 29 
Kyl 1172; Shelbyville Water, etc., Co. 
vy. McDade, 122 Ky. 639, 646, 92 SW 
568, 29 KyL 119 [cit Cyc]; Southern 
R. Co. v. Thurman, 121 Ky. 716, 90 
Sw 240, 28 KyL 699, 2 LRANS 
1108; Illinois Cent. R. Co. v. Hou- 
chins, 121 Ky. 526, 89 SW __530, 
28 KyL 499, 123 AmSR 205, 1 
LRANS 375; Straight Creek Coal 
Co. v. Haney, 87 SW 1114, 27 KyL 
1117; Illinois Cent. R. Co. v. Wins- 
. low, 119 Ky. 877, 84 SW 1175, 27 KyL 
829; McFarland v. Harbison, etc., Co., 
82 SW 430, 26 KyL 746; Parker v. 
Cumberland Tel., ete, Co. 77 SW 
1109, 25 Kyl 1391; Standard L., etc., 
Ins. Co. v. Holloway, 72 SW 796, 24 
KyL 1856; Wallingford v. Aitkins, 
72 SW 794, 24 KyL 1995; Harly v. 
Louisville, etc., R. Co. 115 Ky. 13, 
712 SW 348, 24 KyL 1807; Cincinnati, 
etc., R. Co. v. Cook, 113 Ky. 161, 67 
SW 382, 23 KyL 2410; Louisville, etc., 
R. Co. v. Beauchamp, 108 Ky. 47, 55 
SW 716; Helfrich Lumber, etc., Co. 
v. Bland, 54 SW 728, 21 .KyL 1185; 
Graddy v. Western Union Tel. Co., 
43 SW 468, 19 Kyl 1455; Chesapeake, 
etce.. Rr Co. v. Smith, 101 Ky. 104, 
39 SW 832, 18 KyL 1079; East Ten- 
nessee Tel. Co. v. Simms, 36 
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SW 171, 38 SW_131, 18 KyL 761; 
Louisville, etc., R. Co. v. Webb, 99 
Ky. 332, 35 SW 1117, 18 Kyl 258; 
William Tarr Co. v. Kimbrough, 34 
SW _ 528, 17 KyL 1284; Wash v. Cary, 
38 SW 728, 17 KyL 1066; Lexington, 
etc.. Min. Co. v. Huffman, 32 SW 611, 
17 KyL 775; Louisville, ete., R. Co. v. 
Ellis, 97 Ky. 330, 30 SW 979, 17 KyL 
259; Chesapeake, ete., R. Co. v. 
Reeves, 11 SW 464, 11 KyL 14; Mur- 
phy v. May, 9 Bush 838; Covington, 
ete., R. Co. v. Ingles, 15 B. Mon. 637; 
Davis v. Whitesides, 1 Dana 177, 25 
AmD 138. 

La.—Caldwell v. Morris, 125 La. 
301, 51 S 205; Sentell v. Hewitt, 49 La. 
Ann. 1021, 22 S 242. 

Me.—Warner v. Maine Cent. R. Co., 
111 Me. 149, 88 A 403, 47 LRANS 830; 
Merrow v. Goodrich, 92 Me. 393, 42 
A 797, 69 AmSR 512; Philbrook v. 
Clark, 77 Me. 176; Lime Rock Bank 
v. Hewett, 52 Me. 531; Craig v. Gil- 
breth, 47 Me. 416; Burnham v. Ellis, 
39 Me. 319, 68 AmD 625; Franklin 
Bank v. Cooper, 86 Me. 179; Gooch vy. 
Bryant, 13 Me. 386. 

Md.—Baltimore v. Lobe, 90 Md. 310, 
45 A 192; Baltimore, etc., R. Co. v. 
State, 62 Md. 479, 50 AmR 233; 
Phelps v. George’s Creek, etc., R. Co., 
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“An employe outside the seope of 
his employment is not the principal’s 
alter ego, and statements made by 
him against his employer’s interests 


can be received in a court of justice - 


only if given on the witness stand 
and subjected to the test of cross- 
examination.” Renard v. Grenthal, 
145 NYS 947, 948. 


[a] Tllustrations.—The following - 


statements have been held not ad- 
missible: (1) Statements of a porter 
concerning the condition of the 
water pipes of the house in which 
he is employed. Cleveland Co-op. 
Stove Co. v. Wheeler, 14 Ill, A 112: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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drincipal makes the admission his own,‘ or was rati- 
‘Sed by the principal. Competency of the agent to 
make admissions on the subject is not alone suffi- 
cient; the admission which it is sought to use must 
have been made in connection with the discharge of 
the agent’s duty,* must have been based on his own 
knowledge,’ and must be a statement of fact, rather 
than an expression of opinion. An agent’s decla- 
rations, if relevant, are primary evidence,® and have 


-42) Statements of a bartender with 
relation to valuable packages  in- 
trusted to his employer. an inn- 
keeper. Mateer v. Brown, 1 Cal. 221, 
52 AmD 303. (3) Statements by a 
bartender _with relation to his em- 
ployer’s title to the liquors which 
he is handling. Charter v. Lane, 62 
Conn. 121, 25 A 464. (4) Admissions 
by a teamster as to the condition of 
goods received by him for his em- 
ployer. Sibley Warehouse, ete., Co. 
v. Durand, ete., Co., 200 Ill. 354, 65 
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Strauss, (Civ. A.) 132 SW 956; Book- 
he -Jones Oil Co. v. National Refining 

(Civ. A.) 182 SW 815 [den second 
eRe AND KS for reh (Civ. A.) 131 SW 
623]; Gulf, ete., R. Co. v. Cunning- 
ham, 51 Tex. Civ. A. 368, 113 SW 767; 
Gulf, etc., R. Co. v. Batte, (Civ. A.) 
107 SW 632; Higley v. Dennis, 40 Tex. 
Civ. A. 1388, 88 SW 400; St. Louis 
Southwestern R. Co. v. McIntyre, 36 
Tex. Civ. A. 399, 82 SW 346; Houston, 
etc., R. Co. v. Wallace, 21 Tex. Civ 
A. 394, 53 SW 77; Missouri Pace R. 
‘Co. Vv: Owens, 1 Tex, A. Civ. Cas. § 384. 

Utah:—Witherow v. Mystic Toilers, 
130 P 58; Meyers v. San Pedro, etc., 
FCO: 36 Utah 3071 049P. 7363 21 
AnnCas 1229; Rutan v. Huck, 30 Utah 
217, 83 P 833; Nelson v. Southern Pac. 
COBLS Utah’ 325, 49 P 644. 

Vt.—Spinney v. Hooker, 102 A 58; 
Livingston Mfg. Co. v. Rizzi, 86 Vt. 
419, 85 A 912; Boville v. Dalton Paper 
Mills, 86 Vt. 305, 85 A 6238. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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agent,” 


Va.—Trout v. Norfolk, etc., R. Co., 
107 Va. 576, 59 SE 394, 17 LRANS 
702; Foreman v. German Alliance Ins. 
Assoc., 104 Va. 694, 52 SE 337, 113 
AmSR 1071, 3 LRANS 444; Hoge v. 
Turner, 96 Va. 624, 22 SE 291; Balti- 
more, etc, R. Co. v. Gallahue, 12 
Gratt, (53 Va.) 655, 65 AmD 254. 

Wash.—Tacoma, ete., Lumber Co. 
v. Field, 100 Wash. 79, 170 P 360; 
Singmaster v. Hall, 98 Wash. 134, 
167 P 136; McDonald v. New World L. 
Ins. Co., 76 Wash. 488, 136 P 702; 
Blodgett v. Inglis, 68 Wash. 513, 115 
P 1043, AnnCas1912D 622; Munson v. 
McGregor, 49 Wash. 276, 94 P 1085. 

W. Va.—Eastburn vy. Norfolk, ete., 
R. Co., 34 W. Va, 681, 12 SE 819. 

Wis.—Schwalbach v. Chicago, etce., 
R. Co., 73 Wis. 137, 40 NW 579; Gibbs 
VieeHoleomby bh Waist 23° 

Wyo.—Henderson v. Coleman, 19 
Wyo. 188, 115.P 439, 1136. 

Eng.—Jones v. Shears, 4 A. & E. 
832, 31 ECL 365, 111 Reprint 997. 

N. B.—Riley v. St. John, 11 N. B. 


78. 

Ont.—Montreal Bank v. Scott, 7 
OntWR 496. 

[a] Evidence sufficient to es- 


tablish agency.—Davis v. Anderson, 
163 Ala. 385, 50 S 1002; American 
Workmen v. James, 14 Ala. A. 477, 70 
S 976; Wendt v. Ismert-Hincke Mill. 
Co., 107 Ark. 106, 154 SW 194; Brown 
wv. Spencer, 163 Cal. 589, 126 P 493; 
Indiana Union Tract. Co. v. Scribner, 
47 Ind. A. 621, 98 NE 1014; Blumen- 
ithal v. May .Adv. Co., 127 Md. 277, 96 
‘A 434; Anthony, etc., Co. v. Brown, 
\214 Mass. 439, 101 NE 1056; American 
Storage, etc., Co. v. Wabash R. Co., 
166 Mo. A. 521, 148 SW 986; Sills v. 
Burge, 141 Mo: A. 148, 124 SW 605; 
Cosgrove v. Franklin, 35 R. I. 527, 
87 A 544; Eastman v. Dunn, 34 R. I. 
416, 83 A 1057; J. T. Stark Grain Co. 
Vie Harry, Bros, Co.,, 5% Tex. Civ. A. 
1529, 122 SW 947; Boville v. Dalton 
aper Mills, 86 Vt. 305, 85 A 623. 

[b]_ Evidence not sufficient to es- 
tablish agency.—Gainesville Midland 
R. Co. v. Jackson, 1 Ga. A. 632, 57 SE 
1007; Crane v. Bloom, 64 Kan. 884, 
167 P 449; Fensterheim v. Abeles, 105 
NYS 280; Meyers v. San Pedro, etc., 
i Cor s6. Utah 307, 104 P7360 21 

nnCas 1229. 

[c] Mere reputation of holding a 
‘certain position, even if coupled with 
lassumption of authority by the agent, 
is not sufficient proof of agency. 
‘Lafayette, etc., R. Co. v. Ehman, 30 
Ind. 83. 

CPR AOE 

14, 100 CCA 432. 
} Ala.—Cohn, ete, 
‘Robbins, 159 Ala. 5 
(Louisville, ete,, R. Co. v. Hill, 
(Ala. 334, 22 S 163; North Alabama 
\Eiome Protection v. Whidden, 103 
Ala. 203, 15 S 567; Cobb v. Malone, 
(86 Ala. 571, 6 S 6; Wailes v. Neal, 
65 Ala. 59; Hamner v. Johnson, (A.) 
'77 S 446. ; 
‘ Cal.—Brown v. Spencer, 163 Cal. 
589, 126 P 493; Smith v. Liverpool, 
ete., Ins. Co., 107 Cal. 432, 40 P 540. 
' Colo.—Mulford v. Rowland, 45 
Colo. 172, 100 P 603; Castner_v. 
Rinne, 31 Colo. 256, 72 P 1052; Ex- 
tension Gold Min., ete., Co. v. Skin- 
ner, 28 Colo. 237, 64 P 198. 

Fla.—Griffin v. Société, Anonyme 
La ae erigignns, 53 Fla. 801, 822, 44 
S 3 cit Cyc]. 

Ga.—Torbert v. Cherokee Ins. Co., 
141 Ga. 773, 82 SE 134; Howell v. 
Maine, 127 Ga. 574, 56 SE 771; Wil- 

,liams v. Kelsey, 6 Ga. 365. 

Ill—Reynolds v, Ferree, 86 Ill, 


S.—Kamm v. Rees, 177 Fed. 


Lumber Co. v. 
289, 48 S 853; 


é Such evidence may be either direct or 
inferential,?* but the agency of a‘declarant cannot 
be shown by the statement of another person, claim- 
ing to be an agent of the party sought to be charged, 
but whose authority is not shown to extend to bind- 
ing his principal by such a statement.24 

Order of proof. While proof of the agency should 
ordinarily precede the reception of an admission of 
the alleged agent,?® this is a matter resting in the 
discretion of the court, which may receive the state- 


115. 


EVIDENCE 
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570; Kuhlen v. Chicagqg Athletic 
Assoc., 185 Ill. A. 579; Schoenhofen 
Brewing Co. v. Wengler, 57 Ill. A. 184. 
Ind.—Breckenridge v. McAfee, 54 
Ind. 141; Coon v. Gurley, 49 Ind. 199. 
Iowa.—-State v. Oder, 92 Iowa 767, 
61 NW 190; Wood Mowing Mach. Co. 
v. Crow, 70 Iowa 340, 30 NW 609; 
Drake v. Chicago, ete., R. Co., 70 Iowa 
59, 29 NW 804; Winch v. Baldwin, 68 
Iowa 764, 28 NW 62. 
Kan.—McCormick v. Roberts, 36 
Kan. 552, 13 P 827; St. Louis, ete, R. 
Co. v. Brown, 3 Kan. A. 260, 45 P 118. 
Ky.—Farmer v. Lewis, 1 Bush 66, 
89 AmD 610. 


La.—Dawson v. Landreaux, 29 La. 
Ann. 363. 
ee ae v. Miller, 44 Me. 
4ghld-—Rowland v. Long, 45 Md. 


Mass.—Lowell Trust Co. v. Wolff, 
233 Mass. 168, 111 NE 798: Richmond 
Iron Works v. Hayden, 132 Mass, 190; 
Boynton v. Laighton, 1 Allen 509; 
Haney v. Donnelly, 12 Gray 361. 

Mich.—Logan v. Tenawee County 
Agricultural Soc., 156 Mich. 537, 121 
NW 485; Bacon v. Johnson, 56 Mich. 
182, 22 NW 276; Hatch v. Squires, 11 
Mich. 185. 

Minn.—Sencerbox v. McGrade, 6 
Minn. 484. 

Mo.—Williams v. Edwards, 94 Mo. 
447, 7 SW 429; Sumner v. Saunders, 
51 Mo. 89; Minea v. St. Louis Cooper- 
age Co., 179 Mo. A. 705, 162 SW 741; 
Werth v. Ollis, 61 Mo. A. 401 


N. J.—Gifford v. Landrine, 37 N. 
J. Eq. 127 [aff 37 N. J. Eq. 628 mem]. 
N. Y¥.—New York Nat. Bank- 


ing Assoc. v. American Dock, etc., 
Co., 1438 °N. Y. 559, 38 NE 713; Leary 
v. Albany Brewing Co., 77 App. Div. 
6, 79 NYS 130; Werner v. Reisner, 150 
NYS 646. 

N. C.—Jackson y. American Tel., 
etc.,, Co., 139 IN C4347, 61 SEL015, 
70 LRA 738; Francis v. Edwards, 77 
N. C. 271; Grandy v. Ferebee, 68 N. 
C. 356; Royal v. Sprinkle, 46 N. C. 
505; Williams v. Williamson, 28 N. 
C. 281, 45 AmD 494. 

N. D.—Lake Grocery Co. v. Chios- 
tri, 34 N. D. 386, 158 NW 998. 

Or.—Sloan v. Sloan, 46 Or. 36, 78 
P. 893. z 

Pa.—Jordan v. Stewart, 23 Pa. 244; 
Irvine v. Buckaloe, 12 Serge. & R. 35; 
Jones v. Huntzinger, 6 Phila. 576. 

R. I.—Paulton v. Keith, 23 R. I. 
164, 49 A 635, 91 AmSR 624. 

Ss. C.—Connor v. Johnson, 59 S. C. 


115, 37 SE 240. 
Tenn.—Floyd v. Woods, 4 Yerg. 
165. 


Tex.—Gonzales College v. McHugh, 
39 Tex. 346; Waller v. Leonard, (Civ. 
A.) 34 SW 799 [aff in 89 Tex. 507, 35 
SW 1045]. 

Utah.—Witherow v. Mystic Toil- 
ers, 130 P 58. 

Vt.—Spinney v. Hooker, 102 A 53. 

W. Va.—Winkler v. Chesapeake, 
etc., R. Co., 12 W. Va. 699. 

Wis.—Gibbs v. Holcomb, 1 Wis. 23. 

Wyo.—Henderson vy. Coleman, 19 
Wyo. 183, 115 P 439, 1136. 

Ont.—Carroll v. Penberthy Injec- 
tor Co., 16 Ont. A. 446. 

23. Ala.—Crosswhite v. Chatta- 
He 3 Brewing Co., 10 Ala. A. 495, 65 
Ss , 

Cal.—Union Constr. Co. v. Western 
i gs Tel. Co., 163 Cal. 298, 125 P 

42 


Ga.—Cable Co. v. Walker, 127 Ga. 
65, 56 SE 108. 

Ill._—Porter v. Robertson, 34 Ill. 
A. 74. 
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ment subject to its being connected by a subsequent 
showing of agency.?6 

Sufficiency of evidence. 
question of agency need not be conclusive, but it is 
sufficient if it is such as would justify a finding 
that the relation-existed.27 


The evidence on the 


Res Geste Statements.28 It is 


frequently said that the declarations of an agent 
affect the principal only when they are ‘‘part of the 
res gestx;’’*? and that consequeuntly his statements 


Minn.—Remick v. Langfitt, 169 
NW 149. 

N. C.—-Brickell v. Camp Mfg. Co., 
147 N. C. 118, 60 SE 905. 

Or.—Hannan v. Greenfield, 36 Or. 
97, 58 P 888. 

S. C.—Gilliland v. Southern R. Co., 
85 S. C. 26, 67 SE 20, 137 AmSR 861, 
27 LRANS 1106. 

[a] Answering telephone: (1) A 
person answering a telephone at the 
office of a party is presumed to be his 
agent. Union Constr. Co. v. Western 
Union Tel. Co., 163 Cal. 298, 125 P 242. 
(2) This presumption may be strong 
or very slight according to the cir- 


cumstances. Gilliland v. Southern 
RR. CosVsorS. Cy 26) 675 SHN20, M137 
AmSR 861, 27 LRANS 1106. (3) 
Where the party sought to be 


charged was a corporation, indepen- 
dent proof of the authority of a per- 
son speaking over the telephone as 
the representative of the corporation 
has been required. Crosswhite v. 
Chattanooga Brewing Co., 10 Ala. A. 
495, 65 S 298. (4) Admissions over 
telephone generally see supra § 336. 

24. Steinhauer v. Adair, 20 Ga. A. 
733, 93 SE 280; Wade v. Amalgama- 
ted Sugar Co., 65 Or. 488, 132 P 710; 


Woodworth v. Stevens County 
School Dist. No. 2, 92 Wash. 456, 
THOR. T5C, 

25. See cases supra note 21. 


26. Ala.—Buist v. Guice, 96 Ala. 
255, 11 S 280; Rhodes v. Lowry, 54 
Ala. 4. 

Colo.—Lee Silver Min. Co. v. En- 
glebach, 18 Colo. 106, 31 P 771. 

Ind.—International Bldg., ete., As- 
soc. v. Watson, 158 Ind. 508, 64 NE 
23; Wabash, etc., Canal v. Bledsoe, 
5 Ind. 133; Indiana Union Tract Co. v. 
Scribner, 47 Ind. A. 621, 98 NE 1014. 

Mich.—Campbell v. Sherman, 49 
Mich. 534, 14 NW 484. 

N. Y.—Smith v. Dodge, 3 NYS 866. 

Pa,—Central Pennsylvania “Tel., 
Le Acs v. Thompson, 112 Pa. 118, 3 


[a] Practice not commended.— 
“The practice of admitting evidence 
of the declarations of one, whereby 
another is sought to be bound, before 
the proof is heard establishing prima 
facie such a relation betv7een the 
two, as to render such declaration 
admissible as evidence, is not be be 
commended.” Wilson v. Rutherford, 
69 Mo. A. 304, 312. 

27. <Ala.—Huntsville Belt Line, 
etc., R. Co. v. Corpening, 97 Ala. 681, 
12 S 295. 


Colo.—Mulford v. Rowland, 45 
Colo. 172, 100 P 603. 
Iowa.—Peters v. Davenport, 104 


Iowa 625, 74 NW 6. 
Minn.—Gates v. Manny, 14 Minn. 


N. H.—Wendell v. Abbott, 45 N. 
H. 349; Glidden v. Unity, 33 N. H. 
1 


by le 
Pa.—Oil City Fuel Supply Co. v. 
Boundy, 122 Pa. 449, 15 A 865 


Tex.—-Barbee v. Spivey, (Civ. A.) 
32 SW 345. 
28. Res geste generally see infra 


§§ 535-559. 

29. U. S.—Northwestern Union 
Packet Co. v. Clough, 20 Wall. 528, 
22 L. ed. 406; Leeds v. Alexandria 
Mar. Ins. Co., 2 Wheat. 380, 4 L. ed. 
266; Warren Live Stock Co. v. Farr, 
142 Fed. 116, 72 CCA 340; Aiken v. 
Bemis, 1 F. Cas. No. 109, 2 Robb. Pat. 
Cas. 644, 3 Woodb. & M. 348; U. S. 
v. Martin, 26 F. Cas. No. 15,732, 2 
Paine 68. 

AR Ei v. Spann, 8 Ala. 
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made in casual conversation not involving any busi- 
ness of the agency,*° or after the fact to which they 


Ark.— Williams v, Elrod, 128 Ark. 
207, 193 SW 514; Western Union Tel. 
Co. v. Woodard, 84 Ark. 323, 105 SW 
579, AnnCas 354; Byers v. Fowler, 14 
Ark. 86. 

Cal.— Bundy v. Sierra Lumber Co., 
149 Cal. 772, 87 P 622; Luman v. Gol- 
den Ancient Channel Min. Co., 140 
S21. 700, 74 P 307; Birch v. Hale, 99 
<i. 299, 33 P 1088; Garfield |v. 
Knigut’s Ferry, ete., Water Co., 14 
Cal. 35; Eady v. American Amuse- 
ment Ce., 22 Cal: A. 487, 132 )P) 83; 

Coio.--Edmunds v. Curtis, 8 Colo. 
605, & P 793; Emerson v. Burnett, 11 
Colo. A. 86, 52 P 752, 

Ga.—Rogers v. Condon, 144 Ga, 390, 
87 SE 397; Tifton Nat. Bank v. Smith, 
142 Ga. 663, 83 SE 526, LRA1915B 
1116; Sizer v. Melton, 129 Ga. 143, 58 
SE 1055; Miller v. McKenzie, 126 Ga. 
746, 55 SE 952; Turner v. Turner, 123 
Ga. 5, 50 SE 969, 107 AmSR 76; Lu- 
quire v. Lee, 121 Ga. 624, 49 SE 834; 
Columbus R. Co. v. Peddy, 120 Ga. 
539, 48 SE 149; People’s Nat. Bank v. 
Harper, 114 Ga. 603, 40 SE 717; 
Thomas v. Kinsey, 8 Ga. 421; Atlan- 
tic Coast Line R. Co. v. Williams, 21 


Ga. A. 453, 94 SEH 584; Shippey v. 
Owen, 17 Ga. A. 127, 86 SE 407; Geor- 
gia R., ete., Co. v. Harris, 1 Ga. A: 


714, 57 SE 1076. 

Ill.—Lowden v. Wilson, 233 Ill. 
340, 84 NE 245; Linblom v. Ramsey, 
75 Ill. 246; Hovey v. Middleton, 56 
Ill. 468; Whiteside v. Margarel, 51 
Ill. 507; Bonner, ete., Co. v. Hansell, 
189 Ill. A. 474; Jeffris v. Ayer, etc., 
Tie Co., 184 Ill. A..533; O’Neill v. 
Lindsay Light Co., 181 Ill. A. 700; 
Young v. Grand Lodge AL -Oosie Wis, 
149 Ill. A. 608; Chicago, ete., R. Co. 
v. Keegan, 112 Ill. A. 338; Waters v. 
West Chicago Stamury. Co.,” HOW TE ype 
265; Delaware, ete., Canal Co. v. Mit- 
ehell,, 92 Ill. A. 577; TAGE Ee CLCe 
R. Co. v. Jenkins, 75 "Tl. A, Ts ayes 
Nat. Bank v. Post, 64 Till. A, ; 
Eafekett v. Madison County, 14 Til. 

5 

Ind.—U. S. Express Co, v. Rawson, 
106 Ind. 215, 6 NE 387; Snyder v. 
Frank, 53 Ind. A. 301, 101 NE 684, 
687 [cit Cyc]; Blanchard-Carlisle Co. 
ai Garritson, 48 Ind. A. 303, 87 NE 


Towa.—Hackett vy. Freeman, 103 
Iowa 296, 72 NW 528; Golden v. New- 
prand, 52 Iowa 59, 2 NW 537, 35 AmR 

Kan.—Atchison, etc., a Co. v. Wil- 
kinson, 55 Kan. 83, 39 P 1043; Swen- 
son v. Aultman, 14 Kan. 273. 

Ky.—Dunnington Vv. Louisville, 
etc., R. Co., 153 Ky. 388, 155 SW 750; 
Cincinnati, etc, R. Co. v. Evans, 129 
Ky. 152; 110 Sw 844, 33 KyL 596; 
Louisville, ete., R. Co. v. Davis, 106 
Sw 304, 32 KyL 580; Holzhauer v. 
Sheeny, 127 Ky. 28, 104 SW 1034, 31 
KyL 1238; Illinois Cent. R. Co. v. 
Cotter, 103 SW 279, 31 KyL 679; 
Illinois Cent. R. Co. v. Houchins, 125 
Ky. 483, 101 SW 924, 381 Kyl 936 
Shelbyville Water, etc., Co. v. Mc- 
Dade, 122 Ky. 639, 646, 92 SW. 568, 
29 KyL 119 [cit Cyc]; Louisville, etc., 
R. Co. v. Molloy, 122 Ky. 219, 91 SW 
685, 28 KyL 11138; Illinois Gent. R. Co. 
v. Houchins, 121 "Ky. 526, 89 SW 530, 
28 KyL 499, 123 AmSR 265, 1 LRANS 
3755 Tllinois Cent. R. Co. v. Winslow, 
119 ‘Ky. 877, 84 SW 1175, 27 KyL 329; 
Parker vy. Cumberland Tel, ete., Co., 
7% SW °1109, 25 Ky 1391; Chesa- 
peake, etc., R. Co. v. Smith, 101 Ky. 
104, 39 Sw 832, 18 KyL 1079; wey 
v. ‘Louisville, CLC, a aw OOn mo OS WV. 
1123, 18 KyL 434; ‘Louisville, ete., R. 
Co. v. Webb, 99 Ky. 332, 35 Sw 1117, 
18 KyL 258; McLeod v. Ginther, 80 
Eye) O90 5 Covington, etc, Ri“ Conw: 
Ingles, i5 B. Mon. 687; Roberts v. 
Burks, Litt. Sel. Cas. 411, 12 AmD 
3255 Reed v. Brooks, 3 ‘Litt. 127; 
McClure v. Purcel, 3 ALK, Marsh. 61. 

La.—Caldwell v. Morris, 125 La. 
30%, 51S 205. 

Me.—Warner v. Maine Cent. Coy, 


i 


EVIDENCE 


Md.—Baltimore v. Lobe, 
ey oo neha Bradford v. Williams, 2 


Mass.—Allin v. Whittemore, 
Mass. 259, 50 Sed 618; Pratt v. Og- 
densburg, etc., Co., 102 Mass. 557; 


Dorne v. SC aIEWBER Mfg. Co,, a 
Cush. 205. 

Mich. Co. v. 
Vogel, 135 Mich. 381, 157; 


Stansell v. Leavitt, 51 Mich, 536, 16 


NW 892; Converse v. Blumrich, 14 
Mich. 109, 90 AmD 230; Benedict v. 
Denton, Walk. 336. 

Minn. —Berg v. Pittsburg Constr. 
Co., 128 rina 408, 150 NW 1092; Ad- 
ler’ v. Apt, 30 Minn. 45, 14 NW 63; 
Lowry v. Harris, 12 Minn. 255. 

Miss.—Dickman v. Williams, 50 
tse 500; Browning v. State, 33 Miss. 


Mo.—Frye v. St. Louis, etc., R. Co., 
200 Mo. 3877,.98 SW 566, 8 LRANS 
1069; Hamilton v. Berry, 74 Mo. 176; 
King v. Phoenix Ins. Co., 101 Mo. A. 
163, 76 SW 55; We Inv. Co. v. 
Fillingham, 85 Mo. 534, 

Mont.—Hogan v. Aeiy, 29 Mont. 
485, 75 P81. 

e “st, .—Runk v. Ten Eyck, 24 N. J. 

N. Y.—Spring Garden Ins. Co. v. 
Dolan, 166 App. Div. 236, 150 NYS 
1024; Wagner v. H. Clausen, etc., 
Brewing Co., 146 App. Div. 70, 130 
NYS 584; Truesdell v. Chumar, 75 
Hun 416, 27 NYS 87; Gutchess v. Gut- 
chess, 66 Barb. 483; Fogg v. Child, 
13 Barb. 246; Greene v. Gonzales, 2 
Daly 412; Anderson v. Broad, 2 BE. D 
Smith 530; Weinstein v. Interurban 
R. Co; 52 Misc. 468, 102 NYS 512; 
Callahan v. Keith, ete., Amusement 


Co, atllnNYS 781; Kasson v. Mills, 
8 HowPr 877. ; 

Oh.—Western Ins. Co. v. Tobin, 32 
Oh. St. 77. 


Okl.—Chicago, etce., R. Co. v.. Jack- 
son, 162 P 823; Wynnewood v. Caxst 
OK. 563, 122 P 528, AnnCasi$i3E 349. 

Or.—Wicktorwitz v. Farmers’ Ins. 
@o.,,31. Or. 569, 61 P75. 

Pa.—Matteson v. New York Cent., 
ete,, Ra Co.,..218..Pa: 527, 67 A 847; 
Grim v. Bonnell, 78 Pa. 152; Patton 
vy. Minesinger, 25 Pa. 393; Hannay v. 
Stewart, 6 Watts 487; McNeile v. 
Cridland, 6 Pa. Super. 

R. L.—Canham ie: Rhode Island Co., 
SOUR. elie, SoLArLOD50 

Ss. C.—Maybank v. Rogers, LOWS. 
C. 450, 86 SE 2; Petrie Ae Columbia, 
ete., R. Co.;, 27 S.C: 63, 2 SE 837. 

g D.—Jungworth v. Chicago, etce., 
RM OO es oe Hey 342, 123 NW 695; 
Klingaman v. Fish, ete, Co;,.29 (Se D. 
139, 102 NW 601. 

Tenn.—Moore v. Bettis, 11 Humphr. 
67,53 AmD “Gils 

Tex.—Wagegoner v. Snody, 98 Tex. 
512, 85 SW 11384; Missouri Pac. R. Co, 
Vv. Sherwood, 84 Tex, 125, 19 SW .455, 
17 LRA 643; Tuttle v. Turner, 28 
Tex. 759; Naylor v. Parker, (Civ. A.) 
139 SW 938; Gulf, etc., R. Co. v. Cun- 
ningham,- 51 Tex. Civ. A. 368, 113 
SW 767; International, ete., R. Co. v. 
Munn; 46 Tex. Civ. A. 276, 102 Sw 
442; Paraffine Oil Co. v. Berry, (Civ. 
A.) 93 SW 1089; Gulf, ete., R. Co. v. 
Tullis, 41 Tex. Civ. A. 219, 91 SW 317; 
Missouri, etc., R. Co. v. Stanfield, 40 
Tex. Civ. A. 385, 90 SW Bias Houston, 
Otc, Re Cdsnve Laforge, (Civ. A.) 84 
Sw 1072. 

Utah. aaa v. Taylor, 23 Utah 
152, 63 P 89 

Vt. 88 McNeish v. U. S. Hulless Oat 
Co., 57 Vt. 316; Mason v. Gray, 36 
Vt. 308. 

Wis.—Hupfer v. National Distill- 
ing Co., 119 Wis. 417, 96 NW 809; 
Scott v. Home Ins. Co., 53 Wis. 238, 
10 NW 387. 

“The declarations in each instance 
were after the transaction was com- 
plete, and not in any sense made dur- 
ing its progress. They were not 
made dum fervet opus. They were 
not a part of the res geste. They 


111 Me. 149, 88 A 403, 47 TRANS 830. were merely hearsay, and hence had 


90 Md.]|no probative value.” 


171.|res gestze.—Northern Pac. R. 
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relate and unconnected with any act of agency,®* 
are inadmissible against the principal. 


But state- 


Miller v. Mc- 
Kenzie, 126 Ga. 746, 749, 55 SE 952. 
[a] "Statements held to be bok of 

‘Oun wVe, 
Kempton, 138 Fed. 992, 71 CCA 246. 
Henderson yv. Coleman, 19 Wyo. 183, 
115 P 439, 1136. 

[b] Res geste or agent dead.— 
(1) Under Civ. Code (1910) § 3606, 
declarations of an agent as to pusi- 
ness transacted by him are not ad- 
missible against his principal, unless 
part of the res gests, or unless the 
agent is dead. aeeens Bank v. 
Timmons, 15 Ga. A. 815, 84 SEH 232. 
(2) In case of the death of the agent 
the statute lets in entries of an agent, 
since deceased, in the regular course 
of pusiness of his principal, or dec- 
larations made by a person, since 
deceased, against interest, or any 
other instance where declarations of 
a decedent might be admitted in evi- 
dence. Turner v. Turner, 123 Ga. 5, 
50 SE 969, 107 AmSR 76. 

30.  Ariz.—Franklin v. Havalena 
Min. Co., 18 Ariz. 201, 157 P 986, 988 
[eit Cyc]. 

Ill.— Young v. Grand Lodge A. O. 
U. W., 149 Ill. A. 603; Chicago, etc., 
R. Co. v. Keegan, 112 T1ispAG 338. 

Minn.—McCoy v. Duluth City Nat. 
Bank, 128 Minn. 455, 151 NW 178; 
Presley v. Lowry, “25 Minn. 114. 

Pa.—Irvine v. Buckaloe, 12 Serge. 
& R. 35. 

Tex.—Pecos, etc., R. Co. v. Ama- 
rillo St. R. Co., (Civ. A.) 171 SW 1103. 

Vite —Spinney v. Hooker, 102 A 53. 

31. U. S—Goehrig v. Stryker, 174 
Fed. 897, 900 [cit cyel; The Maurice, 
135 Fed. 516, 68 CCA 328. 

Ala.—Mobile, etc., Co. v. Baker, 158 
Ala. 491, 48 S 119. 

Ar k— Williams v. Hlrod, 128 Ark. 
207, 1938 SW 5 

Cal.—Innis = “The Senator, 1 Cal. 
459, 54 AmD 305. 

Colo.—Anthony a Estabrook, 1 
Colo. 75, 91 AmD 70 

D. 6 Mefrepotitan R: Co. v. Col- 
dine. 1 App. 383. 

Ill. Waterman v. Peet, 11 Ill. 648; 
Bertling v. Oxweld Acetylene Co., 193 
vite A. 7; Davis v. Gwinn, 162 Til. A. 


‘ "ond .—Pittsburgh, ete, R. Co. v. 
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Theobald, 51 Ind. 
Holmes, 32° Ind. 108. 

Iowa.—Osgood v. Bauder, 82 Iowa 
171, 47 NW 1001; Wiggins v. Leon- 
ard, 9 Iowa 194. 


Kan.—Cherokee,  ete., eee etc., 
Co. v. Dickson, 55 Kan. 62, 39 P 691. 
Ky. —Ballard, ete., Co. v. Durr, 165 


Ky. 632, 177 SW 445: Borderland Coal 
Conv: Kerns, 165 Ky. 487, 177 SW 266; 
Louisville Times Co. v. Lancaster, 
142 Ky. 122, 183 SW 1155; Southern 
Express Co, v. Fox, 131 Ky. 257,415 
SW 184, 117 SW 270, 133 AmSR’ 241; 
Moseley v. Black Diamond Coal, ete... 
Co., 109 SW 306, 338 KyL 110; Louis- 
ville, ete. R. Co. v. Davis, 106 SW 
304, 32 KyL 580; Davis v. Louisville, 
ete., R;. Co.; 97 SW 1122, 30 KyL 
172; Louisville, ete. R. Co. v. Wil- 
liamson, 96 SW 1130, 29 KyL 1165; 
Shelbyville Water, ete., Co. v. Me- 
Dade, 122 Ky. 639, 646, 92 SW 568, 
r29 KyL 119 [eit Cyel; Peyton v. Old 
Woolen Mills Co., 122 Ky. 361, 91 SW 
719, 28 KyL 1303; Southern R. Co. v. 
Thurman, 121 Ky. 716, 90 SW 240, 28 
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Cent. R. Co. v. Winslow, 119 Ky. 877, 
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Me. —Craig v. Gilbreth, 47 Me. 416; 
Burnham v. ‘Ellis, 39 Me. 319, 63 AmD 
625; Haven v. Brown, 7 Me. 421, 22 
AmD 208. 
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ments of an agent, like other res geste statements,3? 
are received where, although made after the occur- 
rence, they were made at a time when the immediate 
effect of the occurrence may be supposed to have 
exerted a controlling influence on the mind of the 


declarant.?3 


Minn.—H. L. Elliott ory om 
Chicago, ete., R: Co., 161 NW 

Mo.—Atkinson v. “American ral 
of Osteopathy, 240 Mo. 338, 144 SW 
816; O’Bryan v. Kinney, 74’ Mo. 125; 
Roberts v. Wabash R. Cv., 153 Mo. A. 
638, 134 SW 89. 

N. Y.—Donnelly v. Younglove 
Lumber Co., 140 App. Div. 846, 125 
NYS 689; Renard v. Grenthal, 145 
NYS 947; Callahan v. Keith, etc., 
Amusement Co., 111 NYS 781; Clarke 
v. Anderson, 14 Daly 464, 15 NYSt 
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Rep. 
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132 N. C. 7A. 44 SE 5 
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Nat. Bank, 20 Okl. 768, 95 P 220 
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wa 65 Or. 488, 132 P 71 

C.—Cher6-Cola bottling Co. v. 
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Ss. D.—Jungworth v. Chicago, etc., 
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1103; St. Louis, ete., R. Co. v. Adams, 
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, 82. See infra §§ 545, 549-551. 
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‘about it while the fire was burning is 
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34. U. S.—Goetz v. Kansas City 
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Gam- 


Taylor, 
Micador y. Standard Oil Co., 196 ‘Alot 
365, 72 S. 34; Forehand v. White 
Sewing Mach. Co., 195 Ala. 208, 70 S 
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Narrative Statements. It is well 


established that admissions made by an agent im a 
narrative statement of a past transaction cannot 


evidence against his principal.®* 


The reason for such etelosion 4 is sometimes stated to: 


be that statements of this character are not part of 


147; Owen v. Alabama Great South- 
ern R. Co., 181 Ala. 552, 61 S 924; 
Sloss-Sheffield Steel, ete., Co. v. Bibb, 
164 Ala. 62, 51S 345; Louisville, ete., 
Rs, Co. ve Carl, 91 Ala. 271, 9 S 334; 
Jefferson Fertilizer Conw Houston, 3 
Ala. A. 348, 57 S 98; Western News- 
ae Union v. Judson, 1 Ala. A. 615, 
Ark.—Williams v. Elrod, 128 Ark. 
207, 193 SW 514; Pfeiffer Stone Co. v. 
Shirley, 125 Ark. 186, 187 SW 930; 
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etc., Co. of Los Angeles, 173 Cal. 646. 
161 P 121; Silveira v. Iversen, 128 
Cal. 187, 60 P 687; Hewes v. Germain 
Fruit Co., 106 Cal. 441, 39 P 853; 
Birch v. Ilale, 99° Cal, 299, 33 P 1088; 
Mutter v. I. X. L. Lime Co., 5 Cal. 
Unrep. Cas. 211, 42 P 1068; Waldeck 


v. Pacific Coast SS. Co., 2 Cal. A. 
LO7.033' PAlbs. 
CGolo.—Baldwin v. Central Sav. 


Bank, 17' Colo, A. 7, 67° P 179. 

Dak.—Canton First Nat. Bank v. 
rae 6 Dak. 136, 41 NW 736, 50 NW 
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R. wre 25 Del. 274, 78 A 1085. 
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ete., R. Co. v. Liddell, "85 Ga. 482, 11 
SE "853, 21 AmSR 169; Sweet Water 
Mfg. Co. v. Glover, 29 Ga. 399; Heard 
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SE 1111. 
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v. Chicago, etc., R. Co., "153 Tll. A. 
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Til. A. 58; Waters v. West Chicago St. 
Ney ROLOK. 101 Tl. A. 265; Chicago City 
R. Co. v. McMeen, 70 Ill. A. 220; 
Fisher v. Nubian Iron Enamel Co., 60 
Tll. A. 568 [anp dism 163 Ill. 387, 
45 NE 249]; Chicago, ete., R. Co. v. 
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Farmers’, etce., Nat. Bank, 171 Ind. 
323, 86 NE 417; Pittsburgh, etcosOR. 
Cor “vi Theobald, 51 Ind. 246; Vandi- 
vere v. Dollins, "49 Ind. 216; FWalender 
v. Blackwell, 39 Ind. A. 121, 79 NE 
393. 

Iowa.—Breen v. Iowa Cent. R. Co., 
159 Iowa 537, 141 NW 410; Alquist 
v. Hagle Iron Works, 126 Iowa 67, 
101. NW 520; Dubuque First Nat. 
Bank vy. Booth, 102 Iowa 333, 71 NW 
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Towa 340, 58 NW 298; Hsterly v. Ep- 

pelsheimer, 73 Iowa 260, 34 NW ore 
Worden v. Humeston, etc., RE Copi7 
Iowa 201, 33 NW 629. 

Kan,—Johnson v. Mclain Iny. Co., 
79° Kan. ©4287-7100) (P52; Dodge “Nv. 
Childs, 38 Kan. 526, 16 P 815; Union 
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Ky Louisville, etc., Co. v. Sin- 
tie, 171 Ky. 562, 188 Sy 648; sv 
apeake Stone Co. v. Holbrook, 168 Ky 
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| Louisville, sea Slat 


Ballard, ete., Co. v. Durr, 165 Ky: 
632, 177 SW 445; Borderland Coal Co. 
Vv. Kerns, 165 Ky. 487, 177 SW 2663. 
Co. v. Owens, 164 
Ky. 557, 175 SW 1039; Stone v. Van 
Noy R. News Co., 153 Ky. 240, 154 SW 
1092; James Duff Constr. Co. v. Ale 
ford, 149 Ky. 594, 149 SW 943; Louis- 
ville Times Co. v. Lancaster, 142 Ky. 
122, 133 SW 1155; Southern Express 
Co. ¥.. Fox;)131 Ky. 257, 115 SW 184, 
117 SW 270, 138 AmSR 241; Wickliffe 
Farmers’ Bank v. Wickliffe, 131 Ky. 


787, 116 SW 249; Wells v. Royer 
Wheel Co., 114 Sw 737; Cooper v. 
Oscar Daniels Co., 96 sw 1100, 29 


KyL 1172; Straight Creek Coal Co. v. 
Haney, 87 SW 1114, 27 KyL 1117; Illi- 
nois Cent. R. Co. v. Winslow, 119 Ky. 
877, 84 SW 1175, 27 KyL 329; Mc- 
Farland v. Harbison, etc., Co., 82 SW 
430, 26 KyL 746; Bast Tennessee Tel- 
ephone Co. v. Simms, 99 Ky. 404, 36 
SW 171, 38 SW 131, 18 KyL 761; Par- 
ker v. Cumberland Telephone, ete:,, 
Co., 77 SW 1109, 25 KyL 1391; Louise. 
Ville, etec., R. Co. v. Lawson, 9 Kyl 
681; Ray v. Grove}; 7 KyL 668; Mc- 
Cormick Harvesting Mach. Co. Th), 
Ripley, 6 KyL 658; Louisville Gas: 
Co. v. Gutenkuntz, 6 KyL 444; Hanks 
v. Louisville, ete., Mail Line Co:, 6 
KyL 293; Black v. Marion Co., 5 Kyl 
929% Murphy v. May, 9 Bush 33's 
Clay v. Swett, 4 Bibb 255. 
Me.—Warner v. Maine Cent. Co.,, 
111 Me. 149, 88 A 4038, 47 LUANS 830: 
Lime Rock Bank v. Hewett, 52 Me. 
531; Franklin Bank v. Cooper, 39 Me. 
542; Franklin Bank v. Steward,. 37 
Me. 519. 
Md.—Pinkerton v. Slocomb,, 126 Mad. 
665. 95 A 965; Phelps v. ‘George’s: 
Creek, ete., R. Co., 60 Md. 536. 
Mass.—Magnam v. Fuller, 
Mass. 530, 111 NE 399; White v. 
Sharpe, 219 Mass. 393, i107 NE 563. 
Geary v. Stevenson, 169 Mass. 23, at 
NE 508; Porter v. Newton, 133 Mass. 
56; Grinnell v. Western Union Tel. 
Co., 113 Mass. 299, 18 AmR 485; Kline 
v. Baker, 106 Mass. 61'3 Burgess ve 
Wareham, qT Gray 345 Corbin vi. 
Adams, 6 Cush. 93; Stiles v. Western 
R. Corp., 8 Metc. 44, 12 AmD 486; 
Lawrence v. Kimball, 1 Mete. 524. 
Mich.—Hyatt v. Leonard Storage 
Co., 196 Mich. 337, 162 NW 951, 953 
[quot Cyc]; Clark v. Goldie, 177 
Mich, 653, 144 NW 504; Sehweyer v. 
Jones, 152 Mich. 241, 115 NW 974: 
Butters Salt, etce., Co. v. Vogel, 135 


‘Mich. 381, 97 NW 757; Mott v. De- 


troit, ‘etc., R.°Co., 120 Mich. ee Pe) 
NW 3; Horner v. Fellows, 1 Doug. 
51; Benedict v. Denton, Walk. 336. 
Minn.—H. 'T. Blliott Jobbing Co. 
v. Chicago, etc., R. Co., 161 NW 390; 
Berg v. Pittsburg Constr. Cox 128 
Minn. 408, rate NW 1092; Jackson v. 
Mutual Ben. Ins. Co., 79 Minn. 43, 
81 NW 545, so) NW 366; Opsahl v. 
Judd, 30 Minn. 126, 14 NW 575; Adler 
v. Apt, 30 Minn. 45, 14 NW 638 
Miss.—_Simms v. Forbes, 86 Miss. 
412, 38 S 546; Forsee v. Alabama, 
etc., RK. Co., 63 "Miss. 66, 56 AmR 801. 
Mo.—St. Charles Sav. Bank v. Den- 
ker, 275 Mo. 607, 205 SW 208; Rice v. 
St. Louis, 165 Mo. 636, 65 Sw 1002; 
Grace v. Nesbitt, 109 ‘Mo. 9, 18 SW 
1118; McDermott Vv. Hannibal, ete:; 
R. Co., 73 Mo. 516, 39 AmR 526; Cross 
vy. Northern: Cent. Coal Co., (A.) 186 
SW 528; S. W. Noggle Wholesale 
ete., Co. v. Sellers, etc., Roofing Co., 
(A.) 183 SW 659; Reinhart Grocery 
Co. v. Knuckles, 172 Mo. A. 627, 155 
SW 1105; Klass v. Metropolitan St. 
Reo. 169" Mo.-A: 617/156 SW 67; 
Carson vy. St. Joseph Stock Yards Co., 
167 Mo. A. 448, 151 SW 15D: Roberts 
v. Wabash R. Co., 153 Mo. A, 638, 134 
SW 89; Lemen vy. Kansas City South- 
ern R. Co., 151 Mo. A. 511, 132 SW 18; 
Lee v. St. Louis, ete., R. Co., 112 Mo. 
A. 372, 87 SW 12; King v. Phoenix 
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the res gestx,?> but a ground of exclusion quite as 
potent may be found in a consideration of the fact 
that it is no part of an agent’s duty to prejudice 
his principal by narrative statements construing®® or 
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bilities, or to discuss the propriety of his conduct 
even ins relation to the subject matter of the 


Relation Must Exist When State- 


otherwise affecting?’ his principal’s rights or Jia- | ment Made. An admission made before the declar- 


Ins. Co., 101 Mo. A. 163, 76 SW 55; 
Huber Mfg. Co. v. Hunter, 78 Mo. A. 
82; National Bank of Commerce v. 
Fitze, 76 Mo. A. 356; Holten v. Kan- 
sas City, etc., R. Co., 61 Mo. A. 204; 


Peer a: Wabash, etc., R. Co., 14 Mo. 
“Mont.—Hogan v. Kelly, 29 Mont. 


485, 75 P 81; Missoula Mercantile Co. 
v. O’Donnell, 24 Mont. 65, 60 P 594, 
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AmR 744, 

Nebr. —Sheridan Coal Co. v. C. W. 
Hull Co., 87 Nebr. 117, 127 NW 218, 
138 AmSR 435; Nebraska Plumbing 


Supply Co. v. ‘Payne, 84 Nebr. 390, 
121. NW. 2433- Clancy. ww. Barker,.171 
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245 AmSR 559, 69 LRA 642, 8 AnnCas 
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wassett Bank vy. Rogers, 18 N. H. 255; 
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67 N. J. L. 44, 50 A 900; Borden- 
foes etc., Steamboat aa v. Flana- 
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Hyck, 24 N. J. Lr 756; West Jersey 
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53 N. J. Eq. 163, 35 A 
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Co., 1638 N. Y. 447, 57 NE 751; Mer- 
chants’ Nat. Bank’y. Clark, 139 N. Y. 
314, 34 NE 910, 36 AmSR 710; Brown- 
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AmR 86; White v. ‘Miller, Ril Nee Y 
118, 27 ‘AmR 13; Lyons First Nat. 
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278, 19 AmR 181 [rev 48 HowPr 148]; 
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N. Y. 334; Resech v. Columbia Mach. 
Works, etc., Co., 176 App. Div. 780, 
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172 App. Div. 294, 158 NYS 388; Mar- 
cus v. Fidelity, etc., Co., 164 App. 
Div. 859, 149 NYS 1020; Svendsen v. 
McWilliams, 157 App. Div. 474, 142 
NYS 606 [aff 214 N. Y. 621 mem, 108 
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Co., 126 App. Div. 229, 110 NYS 523; 
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v. Borden’s Condensed Milk Co., 98 
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v. Eaton, 10 NYSt 740. 
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159 N. C. 556, 75 SE 1002; Rum- 
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385, 85 SW 1023; Houston, ete, Re 
Co. v. Laforge, (Civ. A.) 84 SW 1072; 
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Va.—Raven Red Ash Coal Co. v. 
Herron, 114 Va. 103, 75 SE 752; Fine 
v. Causey, 107 Va. 124, 57 SE 562; 
Rausch v. Roanoke Cold Storage Co., 
91 Va. 534, 22 SE 358; Virginia, etc., 
Be Co. v. Sayers, 26 Gratt. (67 Va.) 

Wash.—Goodwin v. Stimson Mill 
Co., 95 Wash. 41, 163 P 2; Caldwell v. 
Coast Coal Co., 58 Wash. 461, 465, 
108 P 1075 [quot Cyc]; Cook v. ‘Stim- 
son Mill Co., 36 Wash. 86, 78 P 39s 
Weideman v. Tacoma R., ete., Co., 7 
Wash. 517, 35 P 414. 

W. Va.—Coyle v. Baltimore, etc., 
R:, Co, 1. W. Va-'94. 

Wis. —Kamp v. Coxe, 122 Wis. 206, 
99 NW 366; Hazleton v. Union Bank, 
32 Wis. 34; Milwaukee, etc., R. Co. v. 
Finney, 10 Wis. 388. 

Eng.—Great Western R. Co. v. Wil- 
lis, 18 C. Bo N..S. 748, 114 HCL. 748, 
144 Reprint 639. 

Ont.—Shaw v. De Salaberry Nav. 
Commis URC. OrBy b41. 

“Tf an agent commits a tort, while 
acting within the scope of the agency, 
the principal is liable, but if he 
makes declarations or admissions 
concerning it, so long afterwards 
that they cannot be admitted as part 
of the res geste, the principal is not 
bound by them.” Rookard v. Atlanta, 
etc., Air Line R. Co., 84 S. C. 190, 
192, 65 SH 1047, 157 AmSR 839, 27 
LRANS 435. 

{a] The rule applies, although the 
statement is made: ( In writing 
or from memoranda taken while the 
transaction was proceeding. Morris 
v. Brooklyn Heights R. Co., 20 App. 
Div. 557, 47 NYS 242. (2) As a wit- 
ness in court. Vohs v. A. E. Short- 
hill Co., 124 Iowa 471, 100 NW i 
Canadian Bank of ‘Commerce v. 
Coumbe, 47 Mich. 358, 11 NW 196; 


Salley v. Manchester, etc., R. Co., 62 
SiC: 127, 40 SE 111; Bernheim v. 
Cumby, 1 Tex. A. Civ. Cas. § 586. 

{b] Admission as to past declara- 
tion.—An agent’s admission as to 
what he himself has said is not com- 
petent against his principal. Ver- 
mont Box Co. v. Hanks, (Vt.) 102 A 
91; Tillotson v. McCriliis, 11 Vt. 477. 

te] A trustee under a trust deed 
or mortgage, as an agent, is not em- 
powered to admit the rights of his 
principal away by his references to a 
past transaction. Peoria First Nat. 
Bank v. Farmers’, ete., Nat. Bank, 
171 Ind. 323, 86 NE 417 [transf (A.) 
82 NE 1013]. 

[d] The length of time which has 
elapsed between the _ transaction 
and the statement concerning it is 
not material. It is sufficient if the 
transaction is over. Rogers v. Mc- 
Cune, 19 Mo. 557; Hzell v. Giles Coun- 
ty Justices, 3 Head (Tenn.) 583. 

35. The Maurice, 135 Fed. 516, 
68 CCA 228; Jefferson Fertilizer Co- 
v. Houston, 3 Ala. A. 348, 57 S 98; 
Western Newspaper Union v. Judson, 
1 Ala. A. 615, 55.S 1026; Pittsburgh, 
ete., R. Co. v. Chicago, 144 Ill. A. 
293 [aff 248 Ill. 178, 89 NE 1022, 134 
AmSR 316, 44 LRANS 358]. 

Narrative not a part of res geste 
see infra §§ 504¢-504i. 

36. Ala.—Commercial F. Ins. Co. 
v. Morris, 105 Ala. 498, 18 S 34. 

Conn.—C., ete., Electric Motor Co. 
v. Krisbie, 66 Conn. 67, 33 A 604. 

Ky.—William Tarr Co. v. Kim- 
brough, 34 SW 528, 17 Kyl 1284; 
bi v. Cary, 33 SW 728, 17 KyG 

Me.—Merrow v. Goodrich, 92 Me. 
393, 42 A 797, 69 AmSR 512. 

Md.—Noel Constr. Co. v. Armored 
Concrete Constr. Co., 120 Md. 2387, 
245, 87 A 1049, AnnCas1915A 1032 
[quot Cyel: 

Mich.—Hyatt v. Leonard Storage 
Co,,.196 Mich.”337, 162 "NW 951,953 
fauot Cye]; Maxson v. Michigan Cent. 
R. Co., 117 Mich. 218, 75 NW 459. 


Miss.—Memphis, ete, R. Co. vw. 
Cock, 64 Miss. 718, 2 S 495. 
Nebr.—Sheridan Coal Co. v. C. W. 


Hull Co., 87 Nebr. 117, 124, 127 NW 
218, 138° AmSR 435 [cit Cyc]. 

N. .Y.—Walter A. Wood Mowing, 
etc., Mach. Co. v. Pearson, 64 Hun 638, 
19 NYS 485; Isles v. Tucker, 12 N.Y: 
Super. 393; Timm v. J. G. ‘Rose Co., 
21 Misc, 337, 47 NYS 150; Resech v. 
Columbia. Mach, Works, ete., Co., 163 
NYS 453; Jankowski v. ‘Borden’ s Con- 
densed Milk Co., 176 App: Div. 453, 
162 NYS 778; Hubbard v. Elmer, 7 
Wend, 446, 23° AmD 590. 

N. G.—Johnson v. Rhode Tsland Ins, 
Co., 172 N.C. 142, 90 SE 124. 


Tex.—Texas Co. v. Strange, (Civ. 
A.) 154 SW 327. 
Wis.—Stone Vv. Northwestern 


Sleigh Co., 70 Wis. 585, 36 NW 248; 
McIndoe v. Clarke, 57 Wis. 165, 15 
NW 17. 

Eng.—Fairlie v. Hastings, 10 Ves. 
Jr. 128, 32 Reprint 791. 

87. Colo.—Ft. Lyon Canal Co. v. 
Bennett, 61 Colo. 111, 156 P 604. 


Ida.—Holt v. Spokane, ete., R. Co., 
3 Ida (Hasb.) 703, 35 P 39. 
Kan.—Dodge v. Childs, 22 Kan. 


bz es ae Pp said; 
son d.—Burt v. Gwinn, 4 Harr. & J. 


Mich.—Hyatt v. Leonard Storage 
Co., 196 Mich. 337, 162 NW 951, 953 
[quot Cyc]. 

Mont.—Missoula Mercantile Co. v. 
O’Donnell, 24 Mont. 65, 60 P 594, 991, 

N. —Shaver v. New York, ete., 
Transp; Com 3f Hun 55, 

Tenn.—Frank v. Wright, 140 Tenn. 
535, 205 SW 434. 

38. Koch v. Godshaw, 12 Bush 
(Ky.) 318; Hyatt v. Leonard Storage 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


we 


§§ 444-445] 


ant was employed as the agent of the party against 
whom it is sought to be used? or after such employ- 
ment had terminated*® cannot be received. 
(6) Independent. Relevancy.*! 
ments of an agent may be competent because they 


[§ 445] 


Co., 196 Mich. 337, 162 NW 951, 953 
pe wh Sch 

a —-Schumann v. Meali 
Tll. A. 254. oe ai 

Mass.—Fogg v. Pew, 10 Gray 409, 
71 AmD 662. 

N. Y.—Nahoun v. N. E. 
& Co., Inc., 146 NYS 1063; Ohly vy. 
Mendham, 104 NYS 413. 
ih N. C.—Moffit v. Witherspoon, 32 N. 


Or.—Portland First Nat. Bank v. 
agen Nat. Bank, 30 Or. 296, 

Pa.—Clark v. Baker, 2 Whart. 340. 

[a] A corporation is not affected 
by statements made before its or- 
ganization by persons who _ subse- 
quently become officers competent to 
make such statements. Fogg v. Pew, 
10 Gray (Mass.) 409, 71 AmD 662; 
Horowitz v. Broads Mfg. Co., 54 
Mise. 569, 104 NYS Bee Matter of 
Kip, 1 Paige GN: Y5 6 

[b] Where Eaieee of agent 
material.—In an action for the death 
of plaintiff’s intestate, it is proper to 
permit a witness to relate a conver- 
sation with defendant’s foreman 
tending to show his knowledge of the 
defective condition of the boiler, and 
it is immaterial whether the conver- 
sation occurred before or after the 
foreman entered defendant’s employ. 
Schumann v. Mealiff, 178 Ill. A. Pod. 

40. U. S.— Woolsey v. Haynes, 165 
Fed. 391, 91 CCA 341; Walker Mfg. 
Conve Knox, 136 Fed. 334, 69 CCA 160; 
Kenah v. The John praeke’ Jr., 3 
Fed. 45; Blight v. Ashley, 3 F. Cas. 
No. 1,541, Pet. C,,C., 15. 

‘Ala.—Beitman v. Birmingham 
Paint, ete., Co., 185 Ala. 313, 64 S 
600; Carmichael v. U. S. Fidelity, etc., 
Co., 163 Ala. 320, 50 S 1003; Western 
Newspaper Union yv. Judson, 1 Ala. 
A. 615, 55 S 1026. 

Ark.— Western Union Tel. Co. 
Scanlon, 115 Ark. 515, Res con 916; 
Levy v. Mitchell, 6 Ark. 

Cal.—Clunie v. Sacramento Lumber 
COmGiCalemaley.d 2 

Colo. —Anthony ah Paietaproole af 


Marcoglou 


Coloy sips. OL. Amb, 702% Baldwin v. 
Gontran "Sav. Bank, 17 Colo. A, th 
i 


Conn.—Clark v. Wooster, 79 Conn. 
126, 64 A 10. 

Ga.—Atlanta Sav. Bank v. Spen- 
cer, 107 Ga. 629, 33 SE 878; Harris 
v. Collins, 75 Ga, ois Colquitt v. 
Thomas, 8 Ga. 258; Lott v. Banks, 21 
Ga. A. 246, 94 SE 322. 

Tll.— Wallace v. Goold, 91 Ill. 15; 
Thomas v. Rutledge, 67 Ill. 213; Mil- 
ler v. Assureds’ Nat. Mut. L. Ins. ni 
164 Ill. A. 237; School Dist. No. 
Wallace, 9 Ill. A. 312 
hanes —Dickinson v. Colter, 45 Ind. 

Kan.—Clark vy. Folscroft, 67 Kan. 
446, 73 P Hs Lewis v. Metcalf, 53 
Kan. 219, 36 P 346; Greer v. Higgins, 
8 Kan. 519. 

Ky.—James Duff Conctr. Co. v. 
Alford, 149 Ky. 594, 149 SW_ 9438; 
Wickliffe Farmers’ Bank v. Wickliffe, 


131 Ky. 787, 116 SW 249; Meredith 
v. Kennedy, "Litt. Sel. Cas. 516. 
La.—Caldwell v. Morris, 125 La. 


301, 51 S 205; Reynolds v. Rowley, 2 
La. Ann. 890; Reynolds v. Rowley, 3 
Rob, 201, 38 AmD 233. 

Me.—Smith v. Bodfish, 39 Me. 136; 
Polleys v. Ocean Ins. Co”, 14 Me. 141. 

Md.—Hartman v. Thompson, 104 
Md. 389, 65 A 117, 118 AmSR 422, 10 
AnnCas 92. 

Mich.—North v. Metz, 57 Mich. 612 
24 NW 759; Ruggles v. ‘Fay, 81 Mich 


141. 
Per ia Lae Vv. Robinson, 24 
Fullerton, 131 


Miss. 

Mo. Sealey Ve 
Mo. 581, 33 SW 173; Walden _v. Bolton, 
55 Mo. 405; Caldwell v. Garner, 31 
Mo. 1317 Ss. Ww. Noggle Wholesale, 
etc., Co. v. Sellers, etc., Roofing Co., 
(A.) 183 SW 659. 
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State- 
agent accepts,*® 


. ~ 5 Saar led v. Skerritt, 30 N. 

N. Y.—Ditmars v. Sackett, 81 Hun 
317, 30 NYS 721; Howard v. Norton, 
65 Barb. 161; Card v. New York, etc., 
R. Co., 50 Barb. 39; Budlong v. Van 
Nostrand, 24 Barb. 25; Vail v. Judson, 
4 EB. D. Smith 165; Moore v. Rankin, 
30) Misc) "7495" 677 NYS 179;s Rox ove 
Arctie Placer) Min., -etc., Co, 173 
NYS 708; Haas v. Fidelity, etce., Co., 
156 NYS 1099. 

N. C.—Craven v. Russell, 118 N. C. 
564, 24 SH 361; Williams v. William- 
son, 28 N. C. 281, 45 AmD 494, 

Or.—Adkins v. Monmouth, 41 Or. 
266, 68 P 737. 

Pa.—Shaw v. Susquehanna Boom 
Co., 125 Pa. 324, 17 A 426; Northwest- 
erne Mut Ti Inssi Conv. eRothy 8%. Pa. 
409; Jordan v. Stewart, 23 Pa. 244; 
Sterling v. Marietta, etc., Trading 
Co., 11 Serge. & R. 179; Turnbull v. 
O’Hara, 4 Yeates 446. 

S. C.—Folk v. Moore, 103 S. 266, 
88 SE 18; Raiford v. French, 30 Sue 
L. 367. 

Tex.—Bigham v. Carr, 21 Tex. 142; 
McAlpin v. Cassidy, 17 Tex. 449; 
Sanitary Mfg. Co. v. Gamer, (Civ. A.) 
201 SW 1068; Erp v. Raywood Canal, 
etc., Co., (Civ. A.) 130 SW 897. 

Vt.—Vermont Box Co. v. Hanks, 
102 A 91; Stiles v. Danville, 42 Vt. 
282; Braley v. French, 28 Vt. 546. 

Va.—Lake v. Tyree, 90 Va. 719, 19 
SE 787%. 

Wash.—Gilmore v. Continental Cas- 
ualty Co., 58 Wash. 203, 108 P 447; 
American Copper, etc., Works vy. Gal. 
land-Burke Brewing, etc., Co., 30 
Wash. 178, 70 P 236. ‘ 

Wis.—Small v. McGovern, 117 Wis. 
608, 94 NW 651. 

N. B.—LeBlane v. LaPorte, 
Co., 40 N. B. 468. 

Que.—Pinsonnaulit v. Desjardins, 
24 LCJur 100; Knox v. Dowin, 4 
Que. Super. 311. 

{a] Illustration.—Where the hus- 
band’s agency was only to sell the 
property of his wife, and the deed 
had been executed by her, the con- 
sideration paid by the grantee, and 
the deed recorded and accepted, sub- 
sequent declarations by the husband 
were not admissible as against her. 
Hartman v. Thompson, 104 Md. 389, 
a A 117, 118 AmSR 422, 10 AnnCas 


*Tb] Mode of termination.—The 
rule is the same whether the agent’s 
authority was terminated by limita- 
tion or revocation. Lewis v. Met- 
calf, 53 Kan. 219, 36 P 346; Loving Co. 
v. Hesperian Cattle Co., 176 Mo. 330, 
75 SW 1095; Small v. McGovern, 117 
Wis. 608, 94 NW 651. 

[c] The death of the agent does 
not render competent a _ statement 
made after the termination of his 
agency. Reynolds v. aneumey 3 Rob. 
(ha.) 201, 38 AmD 2338. 

41. Independently relevant state- 
ments generally see supra §§ 262-317. 

42. U. S—New Jersey Steam-Boat 
Go. v. Brockett, 121 U. S.637, 7 SCt 
1039, 30 L., ed. 1049; Maryland Fidel- 
Rs EOOs eV. Courtney, 103 Fed. 
599, 48 CCA 3381 [aff 186 U. S. 342, 
a2 Sct 833, 46 L. ed. 1193]; St. Louis, 

R. Co. v. Greenthal, 77 Fed, 150, 
53° “CCA 100; Tuthill Spring Coe ey. 
Shaver Wagon Co., 35 Fed. 644. 

Ala.—Clark v. Taylor, 68 Ala. 453; 
Jemison v. Minor, 34 Ala. 33; Walker 
v. Forbes, 25 Ala. 139, 60 AmD 498. 

Conn.—Toll Bridge Co. v. Bets- 
worth, 30 Conn. 380; Mather v. 
Phelps, 2 Root 150, 1 AmD 65. 

Del.— Randel v. Chesapeake, 
Canal, 1 Del. 233. 

Ga.-—Southern R. Co, v. Allison, 115 
Ga. 635, 42 SE 15; Cerata Cotton Oil, 
etc., Co. v. Walker, 21 Ga. A. 603, 94 
SE 855. 

T1l.—Ohio, etc., R. Co. v. Porter, 92 
ut 437; Brush v. Blanchard, 19 Ill. 


etc., 


etc., 
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are relevant facts which either alone or with other 
facts constitute the transaction itself,* 
they were made within the scope of the agency,** 
or were ratified by the principal.** 


provided 


Thus, where an 
elaims,*® disclaims,*’ ratifies,4* or 


31; Citizens’ Gaslight, etc., Co. v. 
Granger, 19 Ill. A. 201 [aff 118 Ill. 
266, 8 NE 770]; Lincoln Coal Min. 
Co. v. McNally, 15 Ill. A. 181. 

Ind.—U. S. Express Co. v. Rawson, 
106 Ind. 215, 6 NE 3387. 

Kan.—Water Power Co. v. Brown, 
23 Kan. 676; Central Branch Union 
Pac. R. Co. v. Butman, 22 Kan. 639. 

Mich.—Sisson v. Cleveland, ete., R. 
Co., 14 Mich. 489, 90 AmD 252. 

Mont.—Fowlie v. Cruse, 52 Mont. 
222, an P 958. 

N. Y.—Murray v. Sweasy, 69 App. 
Div. 45, 74 NYS 5438; Taylor v. New 
York Cent., etc., R. Co., 63 App. Div. 
586, 71 NYS 884; Matteson v. New 
York Cent. R. Co., 62 Barb. 364 [aff 
30 Ne eW7487, 91 AmD 672 

N. C.—Gilmer v. McNairy, 69 N. 
C. 335. 

Oh.—Tillyer v. Van Cleve Glass 
Co.;, 13) Ohs Cir Cts 99h (1 OnS Cire Dee: 
209; Mills v. Grasselli, 4 Oh. Dec. 
(Reprint) 161, 1 ClevLRep 82. 

C a peeaes v. Lipman, 40 Or. 408, 

Pa.—Sharpless v. Dobbins, 1 Del. 
Co; 25. : 
pee C.—Park v. Hopkins, 18 S§. GC. L. 

Ss. Da Vel RAUCH sed danse. 
474, 78 NW 952. 

Hide ae, etc., R. Co. v. Scog- 
gin, 40 Tex. Civ. A, 526, 90 SW 521; 
Missouri, etc., R. Co. v. Stanfield, 40 
Tex. Civ. A. 385, 90 SW 517. 

Utah.—Wilson v. Southern Pac. 
cor 13 Utah 352, 44 P 1040, 57 AmSR 


pense Manenall v. Cliff, 4 Campb. 

43. Western Union Tel. Co. v. 
Woodard, 84 Ark. 323, 105 SW 579, 13 
AnnCas 354; Peyton v. Old Woolen 
Mills Co., 122 Ky. 361, 91 SW 719, 28 
KyL 1303; H. L. Elliott Jobbing Co. 
v. Chicago, ete., R. Co., (Minn.) 161 
NW 390; Capital F. Ins. Co. v. Wat- 
son, 76 Minn. 387, 79 NW 601, 77 
AmSR 657. 

44. Ga. — Chattanooga, etc, R. 
Co. v. Davis, 89 Ga. 708, 15 SE 626. 

Ill.—Paul v. Berry, 78 Til. 158. 

Iowa.—Hamilton v. Jos. Schlitz 
Brewing Co., 129 Iowa 172, 105 NW 
438, 2 LRANS 1078. 

N. Y.—Livingston Middleditch Co. 
v. New York Dentistry College, 31 
pee 259, 64 NYS 140, 7 NyAnnCas 

Pa.—Burke v. Hoover, 3 Penr. & W. 


292. 

45. Fischer Leaf Co. v. Whipple, 
51 Mo. A. 181; Supreme Ruling F. M. 
C. v. National Surety Co., 114 App. 
Div. 689, 99 NYS 1033. 

46. Cal—Wormouth v. Johnson, 
58 Cal. 621; Green v. Ophir Copper, 
ete., Min. Co., 45 Cal. 522. 


Iowa.—Deere v. Wolf, 77 Iowa 115, 
41 NW 588; Claussen v. La Franz, T 


Iowa 226. 
Ky.—Cook v. Burton, 5 Bush 64; 


erage v. Pullins, 62 SW 865, 23 KyL 
Mass.—Barker Nay 


LS 
Mass. 485, 56 NE 614. 
Re ER ae v. Leppig, 40 Mich. 


Mackay, 


Mo.—Greene v. Chickering, 10 Mo. 


es Updyke v. Wheeler, 37 Mo. A. 
N. See v. Sergent, 4 Thomps. 
& C. 68 
N. es S. Paulson Mercantile Co. 


v. Seaver, 8 N. D. 215, 77 NW 1001. 

Tex.—Gilmour v. Heinze, 85 Tex. 
76, 19 SW 1075; Hurley v. Lockett, 72 
Tex, 262, 12 Sw 212. 

Utah.—-Burton v. Winsor Utah Sil- 
ver Min. Co., 2 Utah 240. 

47, Pearson v. Adams, 129 Ala. 
157, 29 S 977; Richards v. Murphy, 1 
ea (Pa.) 185. 

U.. .S-aVa Conklin,.1- Walls. CU, 

Ss.) tre Lie Liwedeesfil 4. 
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waives*? 


of a relevant mental state,°° 


past events.5? 


[§ 446] b. Character of Agency®*—(1) In Gen- 


eral. A general agent’s power to 

49. Zielke v. Tendon Assur, Corp., 
64 Wis. 442, 25 NW 436. 

50. Miller v. Lathrop, 50 Minn. 91, 
52 NW 274; Schutter v. Williams, 1 
Oh. Dec. (Reprint) 47, 1 WestLJ 319; 
Nadau v. White River Lumber Co., 
a Wis. 120, 48 NW 1135, 20 AmSR 


51. Cal.—Henshall v. Coburn, 177 
Gai 50,-169) P1014. 

Ill.—Merchants’ Despatch Transp. 
Co. v. Leysor, 89 Ill. 43. 

Ind.—Blessing v. Dodds, 53 Ind. 95; 
Miller v. Palmer, 25 Ind, A. 357, 58 
NE 2138, 81 AmSR 107. 

Iowa.—Hamilton vy. Jos. Schlitz 
Brewing Co., 129 Iowa 172, 105 NW 
438, 2 LRANS 1078. 

N. Y.—Steinbach v. Prudential Ins. 
©o., 62) App, Div. 133, 70 NYS 3809 
[rev on other grounds 172 N. Y. 471, 
65 NE 281]. 

UE Sr he a v. Gilman, 4 LTNS 

Tex.—James v. King, 2 Tex. A. Civ. 
Cas. § 544. 

Eng.—Betham v. Benson, Gow. 45, 
5 ESL 862; Fairlie v. Hastings, 10 
Ves. Jr. 123, 32 Reprint 791. 

{a] Excess of authority.—A party 
seeking to cnforce a contract made 
by his agent is bound by the agent’s 
declarations made at the time, al- 
though he exceeded his authority. 
Byrod v. Sweigert, 12 Pa. Dist. 565. 
ea Gray v. Rollinsford, 58 N. H. 

53. ei tar v. Short, 13 Misc. 279, 
34 NYS 10. 

54. White v. Portland, 63 Conn. 18, 
26 A 342; Stillwell v. New York Cent. 
Rs: ‘CO, SLUNeY. 29; Stenhouse v. 
Charlotte, etc., 1:. Co., 70 N. C. 542. 

[a] Abuse of confidence.—Jones 
v. Jones, 120 N. Y. 589, 24 NE 1016. 

Assertion of claim.—Chicago, 
etc., R. Co. v. Beal, 4 Nebr. (Unoff.) 
510, 94 NW 956. 

{c] Basis on which transaction 
conducted.—Berry v. Hardman, 12 
Ala. 604; Lewis v. Burns, 106 Cal. 381, 
39 P 178; Gilson v. Wood, 20 Ill. 37; 
Marion v. Chicago, ete., R. ‘Cos 64 
Iowa 568, 21 NW 86, 66 Iowa 585, 24 
NW 39; O’Brien v. Northwestern 
Impr., etc., Co., 82 Minn. 136, 84 NW 
735; Kelly v. Campbell, 2 Abb. Dec. 
492, 1 Keyes 29. 

{d] Fraud.—Northrup v. Sullivan, 
47 La. Ann. 715,17 S 259; Wertheimer 
v. New York R. Co., 177 App. Div. 448, 
164 NYS 260; U. S. Home, etc., Assoc. 
v. Kirk, 8 Oh. Dec. (Reprint) 592, 9 
CincLBul 48; Detwiler v. Graham, 17 
Phila. (Pa.) 300; Meinhard v. Young- 
blood, 41 S. C. 312, 19 SE 675. 

{e] Inconsistent conduct.—Roth 
v. Continental Wire Co., 94 Mo. A. 
236, 68 SW 594. 

{f] Notice.—Nelson v. Killingsley 
First Nat. Bank, 69 Fed. 798, 16 CCA 
425; St. Louis, etc., R. Co. v. Weaver, 
35 Kan. 412, 11 P 408, 57 AmR 176; 
South Omaha vy. Wrzesinski, 66 Nebr. 
790, 92 Vite popes ge ritchett v. Ses- 
sions, 44 S. Ts 

fed Limited Aombotouaet — Such 
declarations are not necessarily com- 
petent to show the truth of the facts 
asserted. Marion v. Chicago, ete., 
R. Co., 64 Iowa 568, 21 NW 86; Hol- 
lingsworth Vv. Buchanan, 1 Phila. 
(Pa.) 556. 

55. Evans v. Boyle, 94 Iowa 753, 
64 NW 619. See also cases infra this 
note. 


something for his principal, 
interpreter,°° or makes a contract,*+ offer of settle- 
ment,°? or ouster®? for him, the agent’ s statements 
may be the facts which constitute the legal result. 
A statement of an agent may also tend to establish 
circumstantially the existence of material facts°* or 
although it was not 
made in the course of transacting business for the 
principal,°® and amounted to merely a narrative of 
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or acts as 


country.*+ 


[§§ 445-447 


cipal by his statements is not impaired by undis- 
closed instructions or other limitations unknown to 
the person with whom the agent is dealing,®® or by 
the fact that the principal is ignorant of the agent’s 
acts.°° The scope of such an agency is extended 
where the principal is at a distance or out of the 
Where, however, the agent’s authority 
has been delegated for a particular purpose, the 
statements of the agent must be within the precise 


scope of such purpose.°? 


[§ 447] (2) 


affect the 


{a] Anger.—New Jersey Steam- 
Boat Co. v. Brockett, 121 U. S. 637, 
7 SCt 1039, 30 L. ed. 1049. 

[b] Assent.—Wood v. Connell, 2 
Whart. (Pa.) 542. 

{c] Intent.—Brennen v. Wallace, 
25 Cal. 108; Consolidated Ice Mach. 
Co. v. Keifer, 134 Ill. 481, 25 NE 799, 
23 AmSR 688, 10 LRA 696; Wilson v. 
Dunreath Red Stone Quarry Commi’ 
Iowa 429, 42 NW 360, 14 AmSR 304; 
Taylor v. Deverell, 43 Kan, 469, 23 p 
628; Smalley v. ‘Lawrence, 9 Rob. 
(La.) 210; Wright v. Towle, 67 Mich. 
255, 34 NW 578; Halsey v. Lehigh Val- 
ley R. ‘Co, 45 N. J. Li 26; Jones -v. 
Jones, 120 N. Y. 589, 24 NE 1016; Mil- 
bank v. De Riesthal, 82 Hun 537, 31 
NYS 522; Dicken v. ‘Winters, 169 Pa. 
126, 32 A 289; Dodge v. Bache, 57 Pa; 
421; Hackman v./ Plory; 16 Pa. 196; 
Crawford v. Southern R. Co., 56 S. Cc. 
naee 34 SE 80; Lark v. Cunningham, 

1eSegC Ene. 

"ay Intention.-—Ball v. Bennett, 21 
Ind. 427, 83 AmD 356. 

[e] Knowledge.—Bundy v. Sierra 
Lumber Co., 149 Cal. 772, 87 P 622; 
Denver v. Cochran, 17 Colo. A. 72, 
67 P 23; Kindel v. Hall, 8 Colo. A. 63, 
44 P 781; Canilla Cotton Oil, etc., Co. 
v. Walker, 21 Ga. A. 603, 94 SE 855; 
Mt. Morris v. Kanode, 98 Ill. A. 373; 
Chicago v. Waukesha Imperial Spring 
Brewing Co., 97 Ill. A. 583; Hopkins 
v. Boyd, 18 Ind. A. 63, 47 NE 480; Gar- 
retson v. Merchants’, etc., Ins. Co., 
92 Iowa 293, 60 NW 540; Baltimore 
El. Co. v. Neal, 65 Md. 438, 5 A 338; 
Chapman v. Erie R. Co., 55 N. Y. 579; 
Vandewater v. Wappinger, 69 App. 
Div. 325, 74 NYS 699; Youngstown v. 
Moore, 30 Oh. St. 188; Vankirk v. 
Pennsylvania R. Co., 76 Pa. 66, 18 
AmR 404; Harrisburg Bank v. Tyler, 
3 Watts & S. 373; Steele v. Thomp- 
son, 3 Penr. & W. 34; McAulay v. 
Western Vermont R. Co., 33 Vt. 311, 
78 AmD 627. 

{f] Malice.—International, etc., 
R. Co. v. Telephone, etc., Co., 69 Tex. 
277, 5 SW 517, 6 AmSR 45. 

{g] Motive—(1) Blight v. Ash- 
ley, 3 F. Cas. No. 1,541, Pet. C.-C. 15; 
Strohmeyer v. Zeppenfeld, 28 Mo. A. 
268. (2) But expressions made by 
an agent indicating malice, in the 
absence of the principal, are inadmis- 
sible to show motive of the princi- 
pal. Little v. Rich, 55 Tex. Civ. A. 
326, 118 SW 1077. 

{h] Satisfaction.—Roth v. Conti- 
penal Wire Co., 94 Mo. A. 236, 68 SW 
oO * 

{iJ ret haa grec aed Baa R. 
Co. v. Smith, 76 Ga. 

Ci] Willingness che den v. Berk- 
shire Apartment House, 8 Misc. 296, 
22 NYS 776. 

56. Garretson v. Merchants’, etc., 
Ins. Co., 92 Iowa 293, 60 NW 540; 
Persse, ete, Paper Works v. Willett, 
24-N...Y. Super. 131,19) AbbPr 416; 
International, ete., R. Co. v. Tele- 
phone, etc., Co., 69 Tex, 277, 5 SW 
517, 5 AmSR 45. 

{a] Time of statement. — The 
statement may be made: (1) Before 
the occurrence. International, .etc., R. 
Co. v. Telephone, etc., Co., 69 Tex. 277, 
5 SW 517, 5 AmSR 45. (2) After the 
occurrence. Keough v. Scott County, 
28 Iowa 337; Persse, etce., Paper 
Works v. Willett,, 24 N. Y: Super. 
PSE DOM Aipoder et Loe : 

57. Pettibone v. Lake View Town 


orin- 


Subagents. While as a general 


rule a delegated authority cannot without the assent 


Co., 134 Cal, 227, 66 P 218; Stenhouse 
v. Charlotte, etc., R. Co., 70 N. C. 542. 

58. Particular forms of agency see 
infra §§ 468-488. 

59. Conn.—Carney v. Hennessey, 
74 Conn. 107, 49 A 910, 92 AmSR 199, 
53 LRA 699. 

Ill.— Casey v. Sawyer Biscuit Co., 
163 Ill. A. 145. 

Iowa.—Howe Mach. Co. v. Snow, 
32 Iowa 4383. 

Me.—Burnham vy. Grand Trunk R. 
Co., 63 Me. 298, 18 AmR 220. 

Mass.—Lobdell v. Baker, 1 Metc. 
193, 35 AmD 358. 

Mo.—Kansas City v. Mastin naauate 
etc., Co., 253 Mo. 619, 161 SW 1150; 
Hill v. Seneca Bank, 100 Mo. A, 230, 
73 SW 307. 

Tex.—Interstate Sav., ete. Co. v. 
Hornsby, (Civ. A.) 146 SW 960. 

Wash.—Harris v. Seapterria aL | 
Co., 48 Wash. 647, 86 P 1125, 6 L 
NS 1164. 
oa ee aie v. Sheward, L. R. 2 

[a] Condemnation proceedings. — 
Where a property owner has au- 
thorized an agent to represent him in 
condemnation proceedings, he is 
bound by the agent’s testimony that 
his principal would be sattsfied with 
the assessment so long as the bene- 
fits did not exceed the damages, al- 
though such agent exceeded his in- 
structions. Kansas City v. Mastin 
Raat etc., Co., 253 Mo. 619, 161 SW 


60. Carney v. Hennessey, 74 Conn. 
aga: 49 A 910, 92\AmSR 199, 53 LRA 


61. Rothschild v. Schuberth, 21 N. 
Y. Super. 289. 

62. U.S.—Missouri v. Hencken, 174 
Fed. 624, 98 CCA 3878. 

Ala.—Mobile, etc., R. Co. v. Odom, 
169 Ala. 507, 53 S 765; Bynum vy, 
Southern Pump, etc., Co., 63 Ala. 462; 
Raisler v. Springer, 38 Ala. 708, 83 
AmD 736. 

Conn, —Walter Vv. aqua ie Conn. 
474, 85 A 739,44 LRA 

Ga. —Lewis v. Wauitebie? Mortg. 
Co., 94 Ga. 572, 21 SE 224; ee a a 
v. Schweizer Mfg. Co., il Ga. A. 363, 
58 SE 222. 

Ind.—Krohn v. Anderson, 29 Ind. 
A. 379, 64 NE 621. 

Iowa.—Overstreet v. New Non- 
pareil Co., 167 NW 669; Lucas v. Bar- 
rett, 1 Greene 510. 

Me.—Stevens Tank, ete. Cc. 
aa Mills Co., 112 Me. 336, 92 ‘AK 

Mass.—Adams v. Frank, 222 Mass. 
215, 110 NE 290; McDonough v Bos- 
ton El. R. Co. 191 Mass. 509, ‘is NE 
141; Rowe v. "Canney, 139 Mass, 41, 
29 NE 219. 

Mich. re es v. Temple, 160 Mich. 
318, 125 NW 6 

Ming Sip with Vv. 
Miss. 688. 

Nebr.—Cleveland Co-op. Stove Co. 
v. Hovey, 26 Nebr. 624, 42 NW 707. 

N. H.—Demeritt v. Meserve, 39 N. 
H. 521; Cummings v. Putnam, 19 N. 
jel vie 

N. J.—Corkran v. Taylor, 77 N. 5B 
1p a NAY, 

N. Y.—McCarthy v. Meaney, 183 
N. Y. 190, 76 NE 386 [mod 94 App. 
Div. 614 mem, 88 NYS 1108 mem]; 
Corn v. Bergmann, 145 App, Div. 218, 
129 NYS 1049; McKeige v. Carroll, 
120 App. Div. 521, 105 NYS 342; 
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§§ 447-451] 


of the principal be itself delegated,** it has been 
considered that admissions of relevant facts by a 
subagent employed by the agent, within the reason- 
able scope of his agency may bind the principal.%* 

[§ 448] (3) Particular Occupations or Em- 
ployments—(a) Building. An architect is such 
an agent of the owner that his declarations, within 
the scope of his employment,®> may affect the 
owner ;°° but a building contractor is not an agent 
of the owner,®’ although his admissions may be 
competent where they are independently relevant as 
to show the receipt of material, the rendition of 
services, etc.°® A superintendant of construction 
cannot bind his principal by an admission as to the 
general conduct of the work.®® 

[§ 449] (b) Bailment. While mere possession 
of property does not constitute a relation of 
agency,’° an owner will be assumed to have con- 
ferred upon his bailee all usual and customary 
powers necessary for the safety of the property,” 
and its proper and profitable use.7? 
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(22 CrJ.] 383 
sions of an agent for the buying, selling, or leasing 
of property, when done within the scope of the 
agency and while engaged in discharging his duties, 
are competent against the principal,’* but such 
an agent is not concerned with his employer’s title 
to the goods which he is employed to sell.7* The 
admissions of a vendor’s agent are not binding on 
the vendee where it is not shown that the agent repre- 
sented the latter.** Where one is the common agent 
of buyer and seller, his admissions are competent 
in favor of either principal against the ofher.”¢ 

[§ 451] (d) Insurance.77 An admission made 
by the agent of an insurer is competent against the 
principal,’® provided, but not unless, it appears to 
have been made within the scope of the agent’s 
authority’? at the time when it was made,8° and 
while he was engaged in the business of the prin- 
cipal,*t and that it amounts to a statement of fact 
rather than an expression of opinion.’? Narrative 
statements of the agent of an insurer are usually 
excluded,** although it has been held that state- 


[§ 450] 


Williamson vy. Cooper, 49 Misc. 551, 
98 NYS 842. 

Oh.—Berdan v. J. M. Bour Co., 10 
Oh. Cir. Ct. 127, 6 Oh. Cir. Dec. 154. 

Tex.—Hinson yv Walker, 65 Tex. 
103; Guitar v. McGee, (Civ. A.) 139 
SW 622; Speer v. Allen, (Civ. A.) 135 
SW 2381. 

Va.—Baltimore, etc., R. Co. v. Hud- 
gins, 116 Va. 27, 81 SE 48. 

Wyo.—Kinney v. Rock Springs 
First Nat. Bank, 10 Wyo. 115, 67 P 
471, 98 AmSR 972, 

“Admissions of liability made by a 
servant who is not a general agent, 
‘or while not engaged’ in the per- 
formance of his duty, are inadmis- 
sible to bind the master.”’ McDonough 
v: Boston Hi. R. Co., 191 Mass., 509, 
512,-78 NE 141, 

fa] Messenger.—In a suit for 
breach of promise a conversation be- 
tween defendant and a person by 
whom plaintiff sent a message to de- 
fendant is not admissible, as the 
messenger’s agency is limited to the 
delivery of the message. Rowe v. 
Canney, 139 Mass. 41, 29 NE 219.~ 

{b] Carrier.—On an issue as to 
condition of rights purchased when 
delivered to the carrier, evidence that, 
at the time of delivery, the carrier’s 
agent issued a bill of lading reciting 
that the right was in good condition 
was not admissible, as the carrier 
was not such an agent of the pur- 
chaser as authorized it to bind him by 
an admission as to the condition of 
the rights. Bloom’s Son Co. v. Haas, 
130 Mo. A. 122, 108 SW 1078. 

63. See Agency § 102. 

64. Turner v. Phoenix Ins. Co., 55 
Mich. 2386, 21 NW 326; Turney v. 
Baker, 103 Mo. A. 390, 77 SW_ 479; 
Bowman v. Lickey, 86 Mo. A. 47. 

[a] Authority must be proved.— 
Turner v. Phoenix Ins. Co., 55 Mich. 
236, 21 NW 326. 

65. Ahern v. Boyce, 26 Mo. A. 558. 

66. Ala.—Fleming v. Lunsford, 163 
Ala. 540, 50 S 921. 

Ind.—Hudspeth v. Allen, 26 Ind. 
165. 

Mo.—Turney v. Baker, 103 Mo. A. 
390, 77 SW 479. : 

N. Y.—Smith v. Finkelstein, 162 
App. Div. 128, 147 NYS 324; Wright 
v. Reusens, 60 Hun 585, 15 NYS 504, 
590 [aff 183 N. Y. 298, 31 NE 215]. | 

Pa.—Cramp v. Boyertown Burial 
Casket Co., 241 Pa. 15, 88 A 69. ‘ 

[a] Specifications.—In an action 
involving the construction of a 
demise of show window space in de- 
fendant’s building, which _adjoined 
that of plaintiff, snecifications filed 
by plaintiff’s architect, who made 
connections between the two show 
windows, are admissible against 
plaintiff, the architect being his rep- 
resentative. Smith v. Finkelstein, 
162 App. Div. 128, 147 NYS 324. 

67. Happy v. Mosher, 48 N. Y. 313. 


(c) Dealings in Property. The admis- 


68. Treusch v. Shryock, 51 Md. 162; 
Forbes v. Willamette Falls Electric 
CO ple, OFTe ol, 25). Po C0 a0. es OS Et 
793; Dickinson College v. Church, 1 
Watts & S. (Pa.) 462. 

{a] If not relevant such a state- 
ment will necessarily be excluded. 
Philibert v. Schmidt, 57 Mo. 211; 
Schulenburg v. Hawley, 6 Mo. A. 34. 

69. Chelsea Cong. Ohab Shalom v. 
Hathaway, 216 Mass. 539, 104 NE 379. 

70. Brooks v. Taylor, 65 Mich. 208, 


131 NW 837; Sheaffer v. Eakman, 56 


Pa. 144; Warren v. Frederichs, 76 
Tex. 647, 13 SW 643; Mooring v. Mc- 
Bride, 62 Tex. 309. 

71. Morrison v. New York, etc., R. 
Co., 32 Barb. (N. Y.) 568. 

72. Corson y. Berson, 86 Cal. 433, 
25 P 7; Pierce v. State, 109 Ind. 535, 
10 NE 302; Salvini v. Legumazabel, 
(Tex. Civ. A.) 68 SW 183. 

73. U.S.—Schiffer v. Anderson, 146 
Fed. 457, 76 CCA 667; Goddard v. Cr>- 
field Mills, 75 Fed. 818, 21 CCA 530. 

Del.—Barnesville Mfg. Co. v. Love, 
19 Del. 569, 52 A 267. 

Ind.—Rahm vy. Deig, 121 Ind. 283, 
23 NE 141. 

Iowa.—Murray v. Weber, 92 lowa 
757, 60 NW 492; Gimbel v. Salomon, 
54 Iowa 389, 6 NW 582. 

Mass.—Lobdell vy. Baker, 1 Mete. 
193, 35 AmD 358. 

N. H.—Webster v. Clark, 30 N. H. 
245. 


Tex.—Standefer v. Aultman, etc., 
Mach. Co., 34 Tex. Civ. A. 160, 78 SW 
552. 

Eng.—Garth v. Howard, 8 Bing. 
451, 21 ECL 616, 131 Reprint 468, 5 
C.& P. 346,24 BCL 599. 

74. Bowman v. Griffith, 35 Nebr. 
361,.53 NW 140; Sharp v. Lamy, 387 
App miDiney 130; OO MINN Suro es) bela Vc 
Duff, 63 Pa. 59. 

75. Munson v. McGregor, 49 Wash. 
276, 94 P 1085. as 

76. Copeland v. Boston Dairy Co., 
184 Mass. 207, 68 NE 218. 

77. Agency of insured for bene- 
ficiary see infra § 489. ‘ 
v. Haman, 


78. = Union, lz. ns Op 
54 Nebr. 599, 74 NW 1090. See also 
eases infra notes 79-81. 


[a] Payment of premium by the 
insured may be shown by admissions 
of an agent of the insurer. Union L. 
Ins. Co. v. Haman, 54 Nebr. 599, 74 
NW 1090. 

[b] Waiver.—In an action on a 
fire insurance policy, admissions of 
an agent made before a fire showing 
his knowledge of additional insurance 
are competent as substantive evi- 
dence of a waiver. Connecticut F. 
Ins. Co. v. Moore, 154 Ky. 18, 156 SW 
867, AnnCas1914B 1106. : 

[ec] Medical agents of an insur- 
ance company are within the rule. 
Khode v. Metropolitan L, Ins. Co., 
129 Mich. 112, 88 NW 400 (examining 
physician); McGowan v. Supreme Ct. 


ments of general agents relating to a past transac- 


I. O. F., 104 Wis. 178, 80 NW 603 
(medical examiner). 

{d] A soliciting agent (1) is with- 
in the rule. Heller v. Crawford, 37 
Ind. 279; Hays v. Hynds, 28 Ind. 531; 
Fogg v. Pew, 10 Gray 409, 71 AmD 
662; Sisk v. American Cent. F. Ins.. 
Co., 95 Mo. A. 695, 69 SW 687; Brook- 
lyn First Baptist Church v. Brooklyn 
F.. Ins. Co., 18 Barb. 69; Muhleman vy. 
National Ins. Co., 6 W. Va. 508. (2) 
Where a soliciting agent was the 
company’s medium of communication 
with the assured, his acts became 
those of the company, as much as if 
he were a general officer, so as to 
make his declarations admissible in 
evidence. Medearis v. Anchor Mut. 
F.. Ins. Co., 104 Iowa 88, 73 NW 495, 
65 AmSR 428. 

79. Mutual Ben. L. Ins. Co. v. Can- 
non, 48 Ind. 264; Fogg v. Pew, 10 
Gray (Mass.) 409, 71 AmD 662; Parr 
vy. Illinois L. Ins. Co., 178 Mo. A. 155, 
165 SW 1152; Spencer v_ Travelers’ 
Ins. Co., 112 Mo. A. 86, 86 SW 899; 
North American Acc. Ins. Co. v. 
Frazer, (Tex. Civ. A.) 112 SW 812. 

[a] A soliciting agent (1) cannot 
bind his principal by his admissions 
as to whether the capital stock of the 
latter has been paid in. Fogg v. Pew, 
10 Gray (Mass.) 409, 71 AmD 662. 
(2) Declarations by the local solicit- 
ing agent of an accident insurance 
company, as to the occupation of in- 
sured at the time the policy was ap- 
plied for, that his duties as specified 
in the policy “would not conflict with 
the conditions in the policy,’ and 
that insured “wanted a $5,000 policy, 
and he selected it for him,” cannot be 
treated as admissions binding upon 
the company, where made after the 
ceath of the insured, it net appearing 
that he had been expressly authorized 
to make them, or that in making them 
he was acting within the scope of his 
authority.. North American Acc. Ins.Co. 
v. Frazer, (Tex. Civ. A.) 112 SW 812. 

80. Brown v. Dutchess County Mut, 
Ins. Co., 64 App. Div. 9, 71 NYS 670. 

81. N. Y.—Dean v. Atna L. Ins. 
Co., 62 N. Y. 642. 

N. C.—Gazzam v. German Union F. 
Ins. Co., 155 N. C. 330, 71 SE 434, 
AnnCas1912C 362. 

Pa.—United Brethren Mut. Aid Soc. 
v. MceDermond, 12 WkKlyNC 73. 

S. D.—Wheaton v. Liverpool, etc., 
Ins. Co., 20 S. D. 62, 104. NW 850. 

Tex.—Continental Ins. Co. v. Cum- 
mings, 98 Tex. 115, 81 SW 705; North 
American Acc. Ins. Co. v. Frazer, 
(Civ. A.) 112 SW 812. 

Va.—Foreman v. German Alliance 
Ins. Assoc., 104 Va. 694, 52. SE 337, | 
112 AmSR 1071, 3 LRANS 444. 

82. American L. Ins. Co. v. Ma- 
hone, 21 Wall. (U. S.) 152, 22 L. ed. 
593; Fidelity, etc., Co. v. Haines, 111 
Fed. 337, 49 CCA 379. 

83. U. S.—Fidelity, 
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tion may be competent. A report concerning 
insured’s standing when he died, made to the 
supreme lodge of a fraternal insurance order in the 
discharge of official duties, is admissible on behalf 
of the beneficiary.®® 

[§ 452] (e) Interpreters. Persons who con- 
duct a conversation through an interpreter consti- 
tute him their agent so that the statements of the 
interpreter, while acting as such, as to what each 
party said are competent against such party.8° 

[§ 453] (f) Maritime “Affairs. In maritime 
affairs the captain of a vessel is general agent for 
her owners, and his declarations are competent 
against them if made in the course of his employ- 
ment,®? although it is otherwise as to statements 
not connected with the transaction of the captain’s 
business.8& The owner cannot be affected by state- 
ments of a pilot,8° members of the erew,9° work- 
men employed for a specific purpose,®! or employees 
who have only specific clerical duties to perform.*? 

[§ 454] (g) Mechanical Occupations. The 
general rule admitting the declarations of agents 
when, and only when, they are within the scope of 
the agent’s authority and in the course of his 
employment applies to mechanical occupations,?? 
such as that of a superintendent,9* foreman,®> or 


EVIDENCE 


[§§ 451-455 


chief engineer.°® The principal may be affected by 
the statements of an agent intrusted with the gen- 
eral oversight of manhfacturing establishments, 
who has been commissioned to discharge the duty 
of the principal to provide safe and convenient tools 
and appliances for carrying on the work,®? but 
mere superintendency of a number of men does not 
establish the relation of general agency.28 A work- 
man cannot affect his employer by statements as to 
matters with which his employment gives him no 
concern,?? such as the merits of the article? or the 
condition of the property? with which he is dealing. 
Neither are statements of employees in manufactur- 
ing or other mechanical operations as to the condi- 
tion of the works, ways, or machinery of the estab- 
lishment admissible against the employer.* 

[§ 455] (h) Mercantile Affairs. Genera] man- 
agers may affect their principals by statements as to 
the ordering of goods,* the condition of goods sold,> 
the employment of men,®° or the care and manage- 
ment of property under their control;? but their 
declarations as to their principal’s title to his stock 
in trade are not competent,’ and in no event are 
their declarations competent when made apart from 
the transaction of business for the principal.® 

Bookkeepers are presumably entitled to give 


Haines, 111 Fed. 337, 49 CCA 379. 

1ll.— Helbig v. Citizens Ins. Co., 1 
Til. A. 58. 

Ind.—Union Cent. L. Ins. Co. v. 
Thomas, 46 Ind. 44. 

Iowa.—Schoep v. Bankers’ Alliance 
Ins. Co., 104 Iowa 354, 73 NW 825; 
Walker v. Farmers’ Ins. Co., 51 Iowa 
679, 2 NW 583. 

Ky.—Hartford L., etc., Ins. Co. v. 
qavidens 90 Ky. 39, 13 SW 585, 11 KyL 


N. _Y.—Brooklyn First 
Church v. Brooklyn F. 
N. Y, 153: 

S. C.—Mars v. Virginia Home Ins. 
Cosas Ca 514 

Tex.—Laughlin v. Fidelity Mut. L. 
Assoc., 8 Tex. Civ. A. 448, 28 SW 411. 

Utah.—Idaho Forwarding Co; sive 
Fireman’s Fund Ins. Co., 8 Utah 41, 
29 P 826, 17 LRA 586, 

Eng.—Redpath vy. Sun Mut. Ins. 
Co., 14 LCJur 90. 

See generally supra § 443. 

84. Knarston v. Manhattan L. Ins. 
Co., 140 Cal. 57, 73 P 740; Bartlett v. 
Fireman’s Fund Ins. Co., 77 Iowa 
155, 41 NW 601; Sussex County Mut. 
Ins. Co. v. Woodruff, 26 N. J. L. 541. 

[a] TIllustration.—A letter written 
by the general agent of a life in- 
surance company to its home office, 
announcing the death of insured, re- 
ferring to the failure of insured to 
pay a premium, and stating, ‘In 
response to three visits of our col- 
lector he promised to pay the re- 
newal within a few days,” is admis- 
sible in an action on the policy as a 
declaration of the general agent in 
the line of duty. Knarston vy. Man- 
avon L. Ins. Co,, 140 Cal. 57, 73-P 


85. Supreme Lodge K.'H. v. 
Rampy, (Tex. Civ. A.) 45 SW 422. 
86. atin v. Ning Yung Beney. As- 
eee 2 Cal. A. 460, 84 P icon Sertaut 
. Crane Co., 142 Tl. A. 
ES Terrapin v. Barker, 56 OuL 93, 109 


87. U. S.—uUnion Ins. Co. v. Smith, 
124 U. S. 405, 8 SCt 534, 31 L. ed. 497; 
Eads v. The H. D. Bacon, 8 F. Cas. 
No. 4,232, 1 Newb. Adm. 274. 

Cal.—Gerke v. California Steam 
Nav. Co., 9 Cal. 251, 70 AmD 650. 

Mo.—Price v. Thornton, 10 Mo. 135. 

N. Y.—Price v. Powell, 3 N. Y. 322. 

Oh.—Western Ins. Co. v. Tobin, 32 
Ohs Sta Ti: 

Va.—Holladay AA 
etki aes Va.) 316 
a ‘B.—Burpee v. Carvill, 16 N. B. 


Baptist 
Ins. Co., 28 
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Hor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


[a] The rule applies to declara- 
tions as to: (1) The payment of 
passage money. Holladay v. Little- 
page, 2 Munf. (16 Va.) 316. (2) The 
handling of cargo. Price v. Powell, 


38 N. Y. 322. (3) The disposition of 
cargo. Burpee v. Carvill, 16 N. B. 
141. 


{h] ‘Where the captain has chart- 
ered the vessel, he is not the agent 
of the owners and his: declarations 
cannot affect them. Tucker v. Stimp- 
son, 12 Gray (Mass.) 487. 

88. Chambers v. Davis, 3 Whart. 
(Pa.) 40 (identity of owners). 

89. Heady v. The Highland Mary, 


26 
90. “Maltby v. The R. R. Kirkland, 


91. Mallory v. Perkins, 22 N. Y. 
Super, 572 (storage of cargo). 

92. Ward’s!) “Cents” "ete. 25 (Col vy. 
Elkins, 34 Mich. 439, 22 AmR 544. 

93. Beasley v. San Jose Fruit- 
Packing Co., 92 Cal. 388, 28 P 485; 
King v Atlantic City Gas, etc., Co., 
70 N. L. 679, 58 A 345 

[a] Tine examiner.—The declara- 
tions of a mine examiner, not made 
while he was in the discharge of his 
duties, as to the quantity of gas in 
an entry is not competent as an ad- 
mission of his employer. Conover v. 
cae ie ete., Coal Co., 161 Ill. A. 


[b] Defective condition of an ele- 
vator cannot be shown as against the 
owner by statements of: (1) An en- 
gineer. Harkins v. Queens Ins. Co., 
106 App. Div. 170, 94 NYS 140. (2) 
The person operating the elevator. 
Belvedere Bldg. Co. v. Bryan, 103 
Md. 514, 64 A 44. 

94. Consumers? Cotton Oil Co. v. 
Jonte, 36 Tex. Civ, A. 18, 80 SW 847; 
Virginia-Carolina Chemical Co. v. 
Knight, 106 Va. 674, 56 SE 725. 

[a] Report of accident.—Where 
there was an issue as to whether 
plaintiff was the employee of de- 
fendant or of another, a report made 
by defendant’s superintendent, pur- 
suant to his duty to report injuries 
to employees, was admissible as an 
admission by defendant that plaintiff 
was an employee. Virginia-Carolina 
Chemical Co. v. Knight, 106 Va. 674, 
56 SE 725. 

95. Bundy v. Sierra Lumber Co., 
149 Cal. 772. 87 P. 622° bet ae v. 
Manuel, 84 Vt. 501, 80 A'S 

[a] ‘Quality of articles. EL Woven 
are prima facie not concerned with 
the quality of the articles on which 


iS is done. Page v. Parker, 40 N. 

[b] Necessity of guarding ma- 
chine.—On an issue as to defendant’s 
negligence in failing to guard the 


.cutter heads of a grooving machine 


by which plaintiff was injured, dis- 
cussions between defendant’s foreman 
and a deputy factory inspector, as to 
the necessity and propriety of guard- 
ing the machine, are incompetent. 
Adams v. Peterman Mfg. Co., 47 
Wash. 484, 92 P 339. 

96. Hupfer v. National Distilling 
Co., 119 Wis. 417, 96 NW 809 (at dis- 
tillery). 

97. Black v. Des Moines Mfg., etc., 
Co., (Iowa) 77 NW 504; Van Dusen 
Vv. Letellier, 78 Mich. 492, 44 NW 572. 

98. Layzell Aer gm & 6 Somers Coal 
Co., 156 Mich. 268, 117 NW 179, 120 
NW 268; Smith vy. Little Pittsburg 
Coal Co., 75 Mo. A. 177; Peterson v. 
Paint Creek ee Co., 76 W. Va. 
334, 76 SE 66 

{al Oudererouad captain. — An- 
drews v. Tamarack Min. Co. 114 
Mich. 375, 72 NW 242. 

[b] Pit boss.—Smith v. Little 
Pittsburg Coal Co., 75 Mo. A. 177. 

{c] Mine boss.—Layzell v. J. H. 
Somers Coal Co., 156 Mich. 268, 117 
NW 179, 120 NW 268; Peterson v. 
Paint Creek Collieries Co., 71 W. Va. 
334, 76 SE 664. 

99. Smith v. Barber, 153 Ind. 322, 
63 NE 1014 

1. Smith v. Barber, 153 Ind. 322, 
53 NE 10 

2. Bedell v. The Steamship Po- 
tomac, 8 Wall. (U. S.) 590, 19 L. ed. 
511; Maury v. Talmadge, 46 F. Cas. 
No. 9,315, 2 McLean 157. 

3. ‘McCarthy v. Muir, 50 Tll. A. 510; 
Hall v. Murdock, 119 Mich. 389, 78 
NW 329; McCulloch v. Dobson, 133 
INE Ys 114, 30 NE 641; Ballard v. 
Hitchcock "Mfg. Co:,2 15 NYS 405. 

. Henderson Woolen Mills v. Rd- 
wards, 84 Mo. A. 448. 

5. Standefer v. Au Itman,__etc., 
Bee Co., 34 Tex. Civ. A. 160,78 SW 

6. Western Union Beef Co. v. 
Sergey athe. (Tex. Civ. A.) 26 SW 

7. St. Louis Nat. Stock Yards v. 

A. 422. 


Tiblier, 39 Ill. 

8. Winchester, etc., Mfg. Co. v. 
Creary, 116 U. S. 161, 6 SCt 369, 29 
L. ed. 591. 

9. People’s Nat. Bank v. Harper, 
114 Ga. 603, 40 SE 717; Warner v. 
Warren, 46 N. Wi (2283 


§§ 455-459] 


receipts stating on what account property was 
received,’° or to state whether the principal’s books 
were correctly kept; but the statement of a book- 
keeper as to his satisfaction with the place where 


.goods were stored is not Be i’ against his em- 


ployer.1? 
_ Collectors. Receiving a claim for collection 
implies, as a rule, authority to make declarations 
concerning its payment,!* but mere authority to 
receive money confers no right to make statements 
about it.14 

[§ 456] (i) Sheriffs and Constables. Sheriffs 
employed for the service of civil, as distinguished 
from criminal, process may affect the person 
employing them within the scope of the employment 
by statements made in a reasonable discharge of 
the duties of the agency.1® But it is not within the 
agency of a sheriff to characterize the bona fides 
of a sale conducted by him.* Declarations of a 
deputy or undersheriff affect the sheriff,7 if made 
within the scope of the declarant’s official duty and 
while engaged in discharging it,'* and when the 
process is in force,!® and in the officer’s hands, 
although service has already been made.2° A sheriff 
who intrusts a constable with the service of a writ is 
affected by the latter’s declarations while serving 
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it;?1 but a constable is not, simply by having pro- 
cess committed to him for service, authorized by his 
principal to tamper with witnesses.” 

[§ 457] (j) Transportation. Admissions by 
an agent whose duty it was to adjust and pay claims 
against a carrier, made while attempting to adjust 
a claim for delay, are binding on the carrier.?* 

[§ 458] (4) Reference to Another for Infor- 
mation. A declaration competent as an admission 
may be made by one to whom the party to be affect- 
ed by it has sent another for information on a given 
point,2 where the person to be affected has indi- 
cated that the declarant is authorized to speak for 
him,? as under such circumstances a relation of 
agency within the scope of the reference is estab- 
lished.?® It is of course necessary that the declarant 
should be possessed of adequate information on the 
subject,2”7 and should state facts rather than his 
opinion,?® and that the declarations should be made 
subsequent to the reference,?® and should relate to 
the matters concerning which reference was made to 
the declarant.*° Such declarations are primary evi- 
dence,*! receivable although the declarant is avail- 
able as a witness,?* or after his death.** 

[§ 459] c. Form of Statement. The admission 
of an agent may be oral**+ or written,®° or may even 


Mass. 82, 75 NE 258. 

13. Cheney v. Beaty, 56 Ill. A, 20 

14. Hyland v. Sherman, 2 E. D. 
Smith (N. Y.) 234. 

15. Chrisman v. Carney, 33 Ark. 
316; Reisan v. Mott, 42 Minn. 49, 43 
NW 691, 18 AmSR 489. 

16. Kean v. Newell, 2 Mo. 9. 

17. Me.—Savage v. Balch, 8 Me. 27. 

Md.—Mantz v. Collins, 4 Harr. & M. 
eae Somervell v. Hunt, 3 Harr. & M. 


gas _—Tyler v.° Ulmer, 12 Mass. 
Eee .—Terral v. McRae, 13 Miss. 


N. Y.—Mott v. Kip, 10 Johns. 478. 

N. C.—State v. Allen, 27 N. C. 36. 

Pa.—Wheeler v. Hambright, 9 Serg. 
& R. 390. 

Vt.—Lyman v. Lull, 20 Vt. 349. 

18. Grimshaw v. Paul, 76 Ill. 164; 
Barker v. Binninger, HANG ive 270: 
Snowball v. Goodricke, 4 B. & Ad. 
541, 24 ECL 238, 110 Reprint oe: 

19. Mott v. Kip, 10 Johns. (N. Y.) 
478. 

20. Wheeler v. Hambright, 9 Serg. 
Som (bas oo 0s 

21. Walker v. Howell, 1 Coldw. 
(Tenn.) 238. 

22. Green v. Woodbury, 48 Vt. 5. 

23. Rutland v. Southern R. Co., 81 
S. C. 448, 62 SE 865. 

24 U. S.—Murphy v. Killinger, 8 
Wall. 480, 19 L. ed. 470. 

Ala. —Louisville, etc., R. Co. vw. Mor- 
gan, 95 Ala. 608, 10 § 834. 

Ark.—BEvatt v. Hudson, 97 Ark. 265, 
271, 183. SW 1023- [cit Cyc]. 

Cal.—Woods v. Jensen, 130 Cal. 
200, 62 P 473; Peo. v. Brady, 4 Cal. 
Unrep. Cas. Gene 36 P 949. 

Conn. —Chadsey v. Greene, 24 Conn, 
562. 

Tll.—Bartoletti v. Hoerner, 154 Ill. 
A. 336. 

Ind.—Over v. Schiffling, 102 Ind. 191. 
26 NE 91; Wabash, etc., Canal v. Coke- 
ly, 5 Ind. 164. 

Ind. T.—Dorrance v. McAlester, 1 
Ind. T. 473, 45 SW 141. 

Me.—Bailey v. Blanchard, 62 Me. 


168; Chapman v. Twitchell, 37 Me. 
59, 58 AmD 773. ; 
Mich.—Beebe v. Knapp, 28 Mich. 


53; Beebe v. Young; 14 Mich. 136; 
Rosenbury v. Angell, 6 Mich. 508. 
Mo.—Price v. Lederer, 33 Mo. A. 
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N. Y.—Aldridge v. Attna L. Ins. Co., 
204-N. Y. 83, 97 NE 399, 38 LRANS 
343 [rev 136 App. Div. 915 mem, 120 
NYS 1112 mem]; Sands v. Shoemaker, 
4 Abb. Dec. 149, 2 Keyes 268; Wehle 
v. Spelman, 1 Hun 634, 4 Thomps. & 
C. 649; Volkman yv. Feldmann, 42 N. Y. 
Super. 44; Bedell v. Commercial Mut. 
Ins. Co., 16 N. Y. Super. 147; Duval 
v. Covenhoven, 4 Wend. 561. 

N. C.—Wilson Wood, etc., 
Eaton, 86 SE 494, 

N. D.—State v. Werner, 16 N. D. 
83, 112 NW 60. 

Oh. —Jennings v. Haynes, 1 Oh. Cir. 
Ct. 22, 1 Oh. Cir: Dee: 13: 

Okl. Armstrong v. Crump, 25 Okl. 
452, 456, 106 P 855 [quot Cyc]. 

Or.—Fiore v. Ladd, 29 Or. 528, 46 
P 144, 

S. C.—Equitable Mfg. Co. v. Cooley, 
69 S. C. 332, 48 SE 267; Delesline v. 
Greenland, cE RSRCULD, 458. 

Tex.—Missouri, etc., R. Co. v. Pet- 
tit, 54 Tex. Civ. A. 358, 117 SW.894. 

Utah.—Peo. v. Clauson, 2 Utah 502. 

Vt.—Newton v. American Car 
Sprinkler Co., 88 Vt. 487, 92 A 831. 

Wash.—Plath v. Mullins, 87 Wash. 
403 15 PP 811. 

Wis. See v. Davis, 75 Wis. 205, 
43 NW 902. 

Eng.— Hood v. Reeve, 3 C. & P. 532, 
14 ECL 700; Brock v. Kent, 1 Campb. 
366 note; Daniel v. ay 1 Came. 
366 note, 6 Hsp. 74, Peake N. 
938; Williams v. Ree 1 Gampb. 364; 
Burt v. Palmer, 5 Esp. 145. 

{a] The erence tL may relate to: 
(1) The sentiments of the person 
making the reference. Hood v. Reeve, 
3.0) & Py b32014 BCL: 7100.) (2). The 
legal liability’ of such person. Jen- 
nings v. Haynes, 1 Oh. Cir. Ct. 22, 
1 Oh; Cir. Dee. W13:8ibantely v./ Pitt, 
1 Campb. 366 note, 6 Esp. 74, 2 N. Pp. 
238. 


[bo] Uncertainty or dispute as to 
the existence of some fact is a neces- 
sary condition to receiving such state- 
ment. Robertson v. Hamilton, 16 Ind. 
A. 328, 45 NE 46, 59 AmSR 319. 

25. *Rosenbury v. Angell, 6 Mich. 
508; Aldridge v. Adtna L. Ins. Co., 
204 N. Y. 83, 97 NE 399, 38 LRANS 
343 [rev 136 App. Div. 915 mem, 
120 NYS 1112 mem]; Lehman_ y. 
Frank, 19 App. Div. 442, 46 NYS 7 e 

[a] The reference must be spec 
—A general reference as to “the ete 


Co. Vv. 


10. Myers v. Brice, 2 Pennyp. (Pa.) Nebr.—Broz v. Omaha Maternity,)ness men” of a former residence is not 

- 382. etc., Hospital Assoc., 96 Nebr. 648,| sufficient. Rosenbury vy. Angell, 6 
11. Ellis v. Garvey, 76 Tex. 371,}148 NW 575, LRA1915D 334. Miche 508. 

13 _ SW_ 320. N. H.—Holderness v. Baker, 44 N. U. S.—Murphy v. Haiflineert 8 
12. Phenix Nerve Beverage Co. y.]| H. 414; Folsom v. Batchelder, 22 N. wail. 480, 19 L. ed. 470. 

Dennis, etce., Wharf, etc., Co., 189]H. 47. Ind.—Over v. Schiffling, 102 Ind. 


191, 26 NE 91; Barnard v. Macy, 11 
Ind. 536; Robertson v. Hamilton, 16 
Ind. A. 328, 45 NE 46, 59 AmSR 319. 

Md.—MecDowell v. Goldsmith, 2 Md., 


Ch. 1370. 
Mich.—Marx v. King, 162 Mich. 
258, 127 NW 341. 
Mo.—Adler-Goldman Commn. Co. v. 
Adams Express Co., 53 Mo. A. 284; 


Price v. Lederer, 33 Mo. A. 426. 
N. Y¥.—Duval v. Covenhoven, 4 
Wend. 561. 


Oh.—Jennings v. Haynes, 1 Oh. 
CirssCt22;01 (Ohy Cir Decsas: 

Okl. —-Armstrong v. Crump, 25 Okl. 
452, 456, 106 P 855 [quot Cyc]. 

[al A distinct intention to refer 
to the declarant for information must 
appear. Robertson v. Hamilton, 16 
Ind. A. 328, 45 NE 46, 59 AmSR 319. 

27. Hood v. Reeve, 3 C. & P. 532, 
14 eck 700. 

8. Levi v. Missouri, etce., R. Co., 
157 Mo. A. 536, ites SW 699; Lambert 
Vv. Peo., 76°N--Y6 2205°6 AbbNCas 181, 
32 AmR 293. 

29. Chilton v. Jones, 4 Harr. & J. 

Goldman, 76 N. Y, 


Aids) 62; Cohn v. 

[a] Prior inconsistent statements. 
—The reference does not render ad- 
missible prior statements of the de- 
clarant inconsistent with those made 
to the person referred to him in an- 
swer to such person’s questions. Chil- 
ton v. Jones, 4-Harr. & J. (Md.) 62. 

30. Murphy v. Killinger, 8 Wall. 
(U. S.) 480, 19 L. ed. 470; Adler-Gold- 
man Commn. Co. v. Adams Express 
Co., 538 Mo. A. 284; Lambert v. Peo.,. 
76 N. Y. 220, 32 AmR 293, 6 AbbNCas 
181; Duval v. Covenhoven, 4 Wend. 
GNigays) 56 

S1.. Craig v. nate: 3 Rawle (Pa.) 
472, 24 AmD 39 

32. Craig v. ‘Graig, 38 Rawle (Pa.) 
472, 24 AmD 39 

33. McElwee ote. Co. v. Trow- 
bridge, 68 Hun 28, 22 NYS 674 [aff 
142 N. Y. 679 mem, 37 NE 825 mem]. 

an “Cocke v. Campbell, 13 Ala. 286; 
Union Constr. Co. v. Western Union 
Tel. Co., 163 Cal. 298, 125 P 242. 

35. U.S.—lLa Abra Silver Min. Co. 
VornJais..L00 0, o. 423, °20) SCty 168; 
44 L. ed. 223. 
gaae eorke v. Campbell, 13 Ala. 
286. 

Ida.—Hilbert v. Spokane Interna- 
tional R. Co., 20 Ida. 54, 116 P 1116. 
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be made by silence or acquiescence.2¢ It may be 
made in a pleading®’ or as a witness on a. former 
But an admission otherwise incompetent is 
not rendered oro ient because it is made by a wit- 


trial.3® 


ness.39 
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[§§ 459-460 


(1) In General. Admissions of an agent of a pri- 
vate corporation, when relevant to the issues,4® are 
competent against the corporation,*+ provided, but 
not unless, they are within the scope of the powers 


of the declarant,*? were made in connection with. 


[§ 460] d. Agents of Private Corporations— 


ee caano v. Barnard, 16 Me. 364. 
rere Y.—Morrell v. Cawley, 17 AbbPr 


N. C.—Gazzam v. German Union F. 
Ins. Co., 155 N. C. 330, 71 SE 434, Ann 
Casi912C 362. 

Tex.—Feagins v. Texas Mach., ete., 
Co., (Civ. A.) 185 SW_ 961; Kolp v. 
Brazer, (Civ. A.) 161 SW 399. 

Ont.—Canada Cent. R. Co. v. Me- 
Laren, 8 Ont. A. 564. 

{a] Inoperative document.—Dec- 
larations of an agent are competent, 
althoush contained in a document in- 
operative for the purpose for which 
it was designed. A Vv. Cawley, 
17 AbbPr ‘GN. Y.) 2% 

36. Cross. Lake fees Cone sy; 
Joyce, 83 Fed. 989, 29 CCA 250. 

[a] Circumstances under which 
silence not provable as admission.— 
Wojtylak v. Kansas, etc., Coal Co., 
188 Mo. 260; 87 SW 506; Svendsen v. 
McWilliams, 157 App. Div. 474, 142 
NYS 606 [aft 214 N. Y. 621 mem, 108 
NE 1109 mem]. 

87. Whiting v. Beebe, 12 Ark. 421. 

83. Peden v. Chicago, etc., R. Co., 
78 Iowa 131, 42 NW 625, 4 LRA 401; 
Kansas City v. Mastin Realty, etc., 
Co., 253 Mo. 619, 161 SW 1150. 

39. Savannah, ete., R. Co. v. Flan- 
nagan, 82 Ga. 579, 9 SH 471,14 AmSR 
188; Denver, etc., R. Co. v. Watson, 
6 Colo. A. 429, 40 P 778. 

40. U. S—Golden Cycle Min. Co. 
v. Rapson Coal ‘Min. Co., 188 Fed. 
179, 112) CCA 95. 

Ala.—Mid- a a L. Ins. Co. 'v. 
Beasley, 79 S 3 

Ark.—Wes ‘te Union Tel. Co. 
Woodard, 84 Ark. 328, 105 SW 579, 


18 AnnCas 354. 

N. Y.—Arnold v. Rockland Lake 
Trap Rock Co., 123 App. Div. 659, 
108 NYS 296; Peo. v. Barker, 121 App. 
Liv. 661, 106 NYS 336 [aff 200 N. 
509,- 93 NE 378]. 

Tex.—Pacific Express Co. Loth- 
rop, 20 Tex Civ. A. 339, 49 Sw 898. 

41, U. S.—Columbia-Knickerbock- 
er Trust Co. v. Abbot, 247 Fed. 833, 
160 CCA 55; Joslyn v. Cadillac Auto 
Co., 177 Fed. 683, 101 CCA 7%; U.S. v. 
Lueders, 148 Fed. 398; Griffen v. 
Sprague Electric Co., 115 Fed. 749. 

Ala.—Mid-Continent L. Ins. Co. v. 
Beasley, 79 S 373; Bailey v. Blacksher, 
142 Ala..254, 37 S 827; Southern Car, 
6tennrCol Vy. "Adams, 131 Ala. 147, 32 
Ss 503. 

Ariz.—Arizona Power Co. v. Kel- 
lam, 13 Ariz. 291, 114 P 561. 

Cal.—Diller v. Northern California 
Power, Co,, 162 Gal.) 53102123" P g59, 
AnnCasi1913D 908; Pauly v. Pauly, 
107 Cal. 8, 40 P 29, 48 AmSR 98; Ab- 
bott v. Seventy-Six Land, etc., Co., 
87 Cal. 323, 25 P 693; San Diego Nat. 
Bank of Commerce v. Schirm, 3 Cal. 
A. 696, 86 P 981. 

Conn.—Toll Bridge Co. v. Bets- 
worth, 30 Conn, 380. 

D. C.—Adams Express Co. v. Berry, 
etc., Co., 35 App. 208, 31 LRANS 309. 

Fla.— Jacksonville, ete: “Cor Vv. 
Peninsular Land, etce., Mfg. Co., 27 
Fla, 1, 157, 9 S 661, 17 LRA ’33, 65. 

Ida.—Hilbert v. Spokane Inter- 
national R. Co., 20 Ida, 54, 116 P1116. 

Ill.— Baer’s ‘Express, ete., COseve 
State Industrial Bd., 282 Tl, 44, 118 
NE 412; Chicago, etc., R. Co. v. Cole- 
man, 18 Ill. 297, 68 AmD 544; Wil- 
liams v. American Ins, Co., 196 Tl. 
A. 370; Schwartz. v. Murphysboro 
Mut. County i nS wicon oie, Lhe AE 
254; Vincent v. Soper Lumber Col, 113 
Ill, A. 463. 

Ind.—Public — Sav. 
Manning, 61 Ind. A. 

Iowa.—Medearis v Anchor Mut, F. 
Ins. Co., 104 Iowa 88, 73 NW 495, 65 
AmSR 428; Garretson v. Merchants’, 
ete., Ins. Co.; 92 Towa 293, 60 NW 540; 


Ins. 
239, 111 Ng 945, 


Hamilton Buggy Co. v. 
Co., 88 Iowa 364, 55 NW 4 
Kan.—J. I. Case Plow ‘Works v. 
Pulsifer; 79 Kan: 176,98 PP 787; 
Cudahy Packing Co. v. Hays, 74 Kan. 
124, 85 P 811; Amazon Irr. Co. v. 
Briesen, LakanwAcn 758, 41) P) 11163 

Ky. —Craig v. Kentucky Utilities 
Co.,1 183, ksy: eo74, 209 SW 33; Border- 
land Coal Co. v. Kerns, 171 Ky. 626, 
188 SW 783. 

La.—Strauss v. Pullman Palace 
Car Co., 7 La. A. (Orleans) 67. 

Me.—Warner v. Maine Cent. R. Co., 
111 Me. 149, 88 A 403, 47 LRANS 8380. 

Mass.—Randall v. Peerless Motor 
Car’ Co., 212' ‘Mass. 352, 99: NE 9221; 
Bigelow Carpet Co. v. Wiggin, 209 
Mass. 542, 95 NE 938; McNichols v. 
New England Tel., etc., Co., 196 Mass. 
138, 81 NE 889; Randall v. Claflin, 194 
Mass. 560, 80 NE 594; Commercial 
Wharf Corp. v. Boston, 194 Mass. 460, 
80 NE 645; McGenness Wa ‘Adriatic 
Milis, 116 Mass. 177. 

Mich.—Wald v. Packard Motorcar 
Co., 169 NW 957. 

Minn.—Whitney v. Wagener, 84 
Minn. 211, 87 NW 602, 87 AmSR 351. 

Miss.—Western Union Tel. Co. v. 
Walters, 106 Miss. 59, 68 S 194. 

Mo.—Johnson v. Waverly Brick, 
ete., Co. 205 SW_ 615; Springfield 
Crystallized Egg Co. v. Springfield 
Ice, ete., Co., 259 Mo. 664, 168 SW 
772; State v. Armour Packing Co., 173 
Mo. 356, 73 SW 645, 96 AmSR 515, 61 
LRA 464; Dubinsky v. Hartford F. 
Ins. Co., (A.) 196 SW 1045; Blivis v. 
Franklin Inv. Co., 197 Mo. A. 369, 194 
SW 1078; Kansas City Breweries v. 
Haffey, 193 Mo. A. 349, 186 SW 36; 
Huse v. St. Louis Belting, etc. Co., 
121 Mo. A. 89, 97 SW 990; Costigan v. 
Michael Transp. Co., 38 Mo. A. 219; 
St. Louis Paint Mfg. Co. v. Mepham, 
30 Mo. A, 15. 

Mont.—Elkhorn Trading Co. v.. Ta- 
coma Min. Co., 16 Mont. 322, 40 P 
606; Josephi v. Mady Clothing ’Co., 13 
Mont. 195, 33/P 1. J 

ane 


96 Nebr. 18, 146 NW 1032, LRA1915A4A 
153; Paxton v. State, 59 Nebr. 460, 81 
NW 383, 80 AmSR 689; Union L. Ins. 
Co. v. Haman, 54 Nebr. 599, 74 NW 
1090; Columbia Nat. Bank v. Rice, 48 
Nebr. 428, 67 NW 165. 

N. J.—Hill v. Adams Express Co., 
77 N. J. L. 19, 71 A 683 [rev on other 
grounds 78 N. J. L. 333, 74 A 674]. 

N. Y.—Tompkins v. Fonda Glove 
Lining Co., 188 N. Y. 261, 80 NE 933 
frev 105 App. Div. 687 mem, 93 NYS 
1149 mem]; Vaughn Mach. Co. v. 
Quintard, 165 N’ Y. 649, 59 NE 1132 
{aff 37 App. Div. 368, 55 NYS 1114]; 
Cortland County Superintendent of 
Poor v. Herkimer rtd Super- 
intendent of Poor, 44 N. 22; New 
York L. Ins., ete., Co. v. Bosbe, TN. 
Y. 364; Wertheimer v. New York R. 
Co., 177 App. Div. 448, 164 NYS 260; 
Hall v. Herter, 90 Hun 280, 35 NYS 
769 [aff 157 N. Y. 694 mem, 51 NE 
1091 mem]; Millbank v. De Riesthal, 
82 Hun 537, 31 NYS 522; Dunbar Box, 


Iowa Buggy 
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etc., Co. v. Martin, 53 Misc. 312,103 
NYS 91; Raub v. New York L. Ins. 
Co., 14 NYS‘ 573. 


N. C.—Proffitt v. State Mut. F. Ins. 
Co., 176 N. C. 680, 97 SE 635; Rob- 
ertson v. Plymouth Lumber Co., 165 
N. C. 4, 80 SE 894: Styles v. Whiting 


Mfg. Co., 164 N. ©. 376, 80 SE 417; 
eee ne Western Union Tel. Co:, 
156 N. 296, 72 SE 388; Gazzam v. 


Gnteohe Union He ns: Co., USO. Ne Cy 
330, 71 SE 434, AnnCas1912C 362. 
Or. —Hildebrand v. United Artisans, 
50 Or. 159, 91 P 542; Pacific Bxport 
Lumber Co. v. North Pac. Lumber 
Co., 46 Or. 194, 80 P 105. 
S. C.—Lauréns Tel. Co. v. Enter- 


prise Bank, 90 S. C. 
Marshall vy. Columbia, 
Sti iRy Coy y7S8 iS. 1Co 241, 

Tenn.—Sewanee Min. Co. v. Mc- 
Mahon, 1 Head 582. 

Tex.—Houston, etc., R. Co. v. Camp- 
bell, 91 Tex. 551, 45 SW 2, 43 LRA 
225; Gerlach Mercantile Co. v. 
Hughes- -Bozarth-Anderson Co., (Civ. 
A.) 189 SW 784; Buick Auto. Co. v. 
Weaver, (Civ. A.) 163 SW 594; Kan- 
sas City, etesyi Res C Ome West, (Civ. 
A.) 149 SW 206; Western Union Tel. 
Co. v. Erwin, (Civ. A.) 147 SW 607; 
Reid Auto v. Gorsczya, (Civ. A.) 144 
SW 688; Consolidated Kansas City 
Smelting, ete., Co. v. Gonzales, 50 
Tex, Civ. A.,79;,109 SW, .946;, Cooper 
ee Co. v. Britton, (Civ. A.) 74 
SW 91. 

Vt.—Hardwick Sav. Bank, etc., Co. 
v. Drenan, 72 Vt. 438, 48 A 645. 

Va.—Blair_v. Security Bank, 103 
Va. 762, 50 SE 262; Lynchburg Tel. 
a v. Booker, 103 Va. 594, 50 SB 

Wash. — Chilcott v. Washington 
State Colonization: Co., 45 Wash. 148, 
88 P 113; Haskeil v. Carlisle Packing 
Co., 177 P 780; Jones v. Western Mfg. 
Co., 27° Wash, 136, 67 P 586. 

Wis.—Freeman v. Dells hs Nee etc., 
Co., 150 Wis. 93, 185 NW 54 

[a] Fraud.—If the issue * be de- 
termined concerns the honesty or 
fraud of corporate dealing, letters 
written by those who control the cor- 
poration, which describe and charac- 
terize its fraud, may be given in evi- 
dence.” Weiss v. Haight, etc., Co., 
148 Fed. 399, 411. 

{b] Gourse of dealing.—Letters by 
officials of an insurance society show- 
ing the construction placed by such 
society upon its assessment by-laws 
and its course of dealing with its 
members are competent upon the 
question as to whether nonpayment 
of an assessment worked a forfeiture 
of the particular policy. Schwartz v. 


50, 72 SE 878; 
ete., Electric 
53 SE 417. 


Murphysboro Mut. County F. Ins. 
Co., 161. Fil. A. 254. 
[e] Nature of tenancy.—An admis- 


sion by a representative of a company 
through whom its contracts were 
made that the company was a tenant 
from month to month was competent 
against the company claiming to be 
a tenant from year to year. Laurens 
Tel. Co. v. PALGEPERE Bank, 90 S. C. 
50, 72 SH 878 

Ta] A report (1) made by an agent 
to the corporation, although. made for 
the information of the corporation 
alone, has been held admissible if 
made in the discharge of his duty. 
Hilbert v. Spokane International R. 
Co., 20 Ida. 54, 116 P 1116; Lipscomb 
v. South Bound R. Co., 65 S. C. 148, 43 
SE 388. (2) But it has also been 
held that such a report being in the 
nature of a narrative statement is 
not admissible in the absence of proof 
that the corporation adopted his state- 
ments as its own. Warner v. Maine 


Cent. R. Co., 111 Me. 149, 88 A 403, 
47 LRANS 830 
42. U. S.—New York L. Ins. Co. 


v. Rankin, 162 Fed. 103. 89 CCA 108. 
Ala.—Union Naval Stores Co. v. 
Pugh, 156 Ala. 369, 47 S 48. 
Cal.—Ferguson ‘v ae Consol. 
Mines, 152 Cal. Ti2, 93 P 867. 
Ga.-Sizer v. Melton, 129 Ga. 143, 
58 SE 1055. 
Ida.—Hilbert v. Spokane Interna~ 
tional R. Co., 20 Ida. 54, 116 P 1116. 
age euoa eae Shoal Creek Coal 
Kan.—J._ I. Bice Plow Works v. 
Pulsifier, 79 Kan. 176, 98 P “eae 
Ky.—Louisville, ete., RB. Lee, 
154 Ky. 226, 157 SW 60; Shey uns 
Water, etc., Co. v. McDade, 122 Ky. 
639, 92 Sw 568, 29 KyL 119. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the performance of his duties,4? and are statements 
of fact rather than mere expressions of opinion.‘4 
The rule, however, does not extend so far as to per- 
mit third persons to show statements made in con- 
by the officerst® or 


fidential communications 
receiver*® of a corporation. 


Narrative statements of an agent of a private 
corporation are not admissible against the princi- 
pal,*” but, as a corporation, like an individual, may 


La.—Caldwell v. Morris, 125 La. 
1S 205. : Shar Te 


5 

Mo.—Atkinson y. American School 
of Osteopathy, 240 Mo. 338, 144 SW 
816; Kribs v. Jefferson City Light, 
Se rel ee 199 Pe A815 ouines Vv. 

2 uis Cooperage Co., 1 O57) AL 
‘ad nen SW 741. e 

Hilliard v. Upper Coos R. 
COST TINGE A129 Sis A993. 

N. J.—New Jersey Eastern Div. v. 
Force, 72 N. J. Eq. 56, 68 A 914. 

N. Y.—Kaplan v. Friedman Constr. 
Co., 148 App. Div. 14, 132 NYS 233 
[mod 126 NYS 96]; Arnold v. Rock- 
Jand Lake Trap Rock Co., 123 App. 
Div. 659, 108 NYS 296. 

N. C.—Sternberg v. Crohon, etc., 
Co., 172 N. C. 731, 90 SE 9385; Younce 
v. Broad River Lumber Co., 155 N. C. 
239, 71 SH 329, AnnCas1912C 107. 

Oh.—Worthington v. Cleveland 
City [Re'Con lo Oh. Cire CUuIN AS: 433, 
19" Oh> Cir." Dec: 321" fait “75 ‘Ohi "St; 
626 mem, 80 NE 1135 mem]. 

Or.—Harding v. Oregon-Idaho Co., 
De Or. Sse TO tp 4472. 

Pa.—Haspel v. McLaughlin-Lyons, 
38 Pa. Super. 334. 

Tex.—Cannel Coal Co. v. Luna, 
(Civ. A.) 144 SW 721; Erp v. Ray- 
wood Canal, etce., Co., (Civ. A.) 130 
SW 897. 

Vt.-—H. C. Jaquith Co. v. Shumway, 
80 Vt. 556, 69 A 157. 

Wash.—Harry v. Northern Pac. R. 
Co., 178 P 465. 

[a] Declarations of a physician 
employed by a corporation to treat a 
student in the corporation’s school, 
as to the cause of the student’s in- 
jury, are not admissible because not 
within the scope of the physician’s 
agency. Atkinson v. American School 
Py fae oe 240 Mo. 338, 144 SW 


{b] Estoppel to deny agency.— 
A corporation as principal cannot 
take advantage of the acts of one who 
has purported to act as its agents 
without at the same time conceding 
that it is affected by declarations or 
other acts of the agent. Southern 
Express Co. v. Duffey, 48 Ga. 358. 

43. I11.—Collins Ice Cream Co. v. 
Normandie, 121 Ill. A. 140. 

La.—Caldwell v. Morris, 125 La. 
301, 51 S 205. 

Mass.—O’Rourke v. A-G Co., Inc., 
122 NE 193; Murphy v. Ley, 210 Mass. 
371, 96 NE 1030. : 

Minn.—McCoy v. Duluth City Nat. 
Bank, 128 Minn. 455, 151 NW 178. 

Mo.—Minea v. St. Louis Cooperage 
Co., 179 Mo. A. 705, 162 SW 741. 

N. Y.—Brocton State Bank v. Broc- 
ton Fruit Juice Co., 208 N.Y. 492, 
102 NE 591 [rev 152 App. Div, 335, 
136 NYS 396]. ; 

N. C.—Lytton v. Marion Mfg. Co., 
157. N. C. 331, 72 SE 1055, AnnCas 
1913C 358. k 

44. New York L. Ins. Co. v. Ran- 
kin, 162 Fed. 103, 89 CCA 103. 

Matters of opinion generally see 
supra § 326. ’ 

45. In re Devala Provident Gold 
Min. Co., 22 Ch. D. 593. 

46. Ft. Payne Coal, etc., Co. v. 
Webster, 163 Mass. 134, 39 NE 786. 

47. Ala.—Vinson v. Southern Bell 
Tel, etc., Co., 183 Ala. 292, 66 S 100, 
-LRA1915A 6843 #Henderson-Mizell 
Mercantile Co. ¥, Chapman, 3 Ala, A. 
296, 57 S 82. ‘ 

Ark.—Web* v.' Kansas City South- 
ern R. Co., 208 SW 301. : 

Tll.—Jeffris v.. Ayer, etc., Tie Co., 
184 Ill. A. 538; O’Neill v. Lindsay 
Light Co., 181 Ill. A. 700. 7 

Jowa.—Sweatland v. Illinois, etc., 
Tel. Co., 27 Iowa 483, 1 AMR 285. 

Kan.—J. I. Case Plow Works v. 
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proper officers*® 


Pulsifer, 79 Kan. 176, 98 P 787, 
Ky.—Borderland Coal Co. v. Kerns, 
165 Ky. 487, 177 SW 266; Stone v. 
Van Noy R. News Co., 153 Ky. 240, 
154 SW 1092; Hast Tennessee Tel. Co. 
v. Simms, 99 Ky. 404, 36 SW 171, 38 
SW 131, 18 KyL 761; Graddy v. West- 
et puaa Tel. Co., 48 SW 468,19 KyL 


Mich.—Layzell v. J. H. Somers 
Coal Co., 156 Mich. 268, 117 NW 179, 
120 NW 996. 

Minn.—Storden First State Bank v. 
Pederson, 123 Minn. 374, 143 NW 980. 

Miss.—Western Union Tel. Co. v. 
Jackson, 95 Miss. 471, 49 S 737. 

Mo.—St. Charles Sav. Bank v. Den- 
ker, 275 Mo. 607, 205 SW 208; Parr 
v. Illinois L. Ins. Co.,'178 Mo. A. 155, 
165 SW 1152; Carson v. St. Joseph 
Stock Yards Co., 167 Mo. A. 448, 151 
SW 752; Harper v. Western Union 
Tel. Co., 92 Mo. A. 304. 

N. Y.—Statler v. George A. Ray 
Mfg. Co., 195 N. Y. 478, 88 NE 1063 
[rev 125 App. Div. 69, 109 NYS 172]; 
Kaplan v. Friedman Constr. Co., 148 
App. Div. 14, 132 NYS 233 [mod 126 
NYS 96]; Peo. v. Barker, 121 App. 
Div. 661, 106 NYS 336 [aff 200 N. Y. 
509, 93 NE 3878]; Hoffman v. Metro- 
politan Express Co., 111 App. Div. 
407, 97 NYS 838; Congdon,-etc., Co. 
yee ae 11 App. Div. 456, 42 NYS 
N. C.—Styles v. Whiting Mfg. Co., 
164 N. C. 376, 80 SE 417; Gazzan v. 
German Union F. Ins. Co., 155 N. C. 
330, 71 SE 434, AnnCas1912C 362; 
Williams v. Southern Bell Tel., etc. 
Co., 116 N: C. 558, 21 SE 298. 

Okl.—Maston v. Glen Lumber Co., 
163 P 128, 129 ‘{cit Cyc]. 

Or.—Alden v. Grande Ronde Lum- 
ber Co., 46 Or. 593, 81 P 385. 

S. C._—Aiken v. Western Union Tel. 
Corb) Sen. nos. 

Utah.—Utah Fdy., ete., Co. v. Utah 
Gas, etc., Co., 42 Utah 533, 131 P 1173. 

Wis.—Randall Vv. Northwestern 
Tel. Co., 54 Wis. 140 11 NW 419, 41 
AmR 17. 

[a] Reason for rule.—Such a 
statement is not in the average in- 
stance made in the course of_ the 
agent’s employment. American Mer- 
chants’ Union Express Co. v. Gilbert, 
57 Ill. 468; Druecker v. Sandusky 
Portland Cement Co., 93 Ill. A. 406; 
Delaware, etc., Canal Co. v. Mitchell, 
92 Tll. A. 577. 

[b] TIllustration.—A statement or 
declaration by the secretary and 
bookkeeper of a corporation long 
after the transaction as to the pur- 
poses for which checks were given 
was not binding on the corporation 
as an admission. Utah Fdy., etc., Co. 
v. Utah Gas, etc, Co., 42 Utah 533, 
Hodge tis. 

Narrative statements of agents 
generallv see supra § 443. 

48. Western Union Tel. Co. v. 
Yopst, 118 Ind. 248, 20 NE 222, 3 
LRA 224; Costigan v. Michael Transp. 
Co., 38 Mo. A. 219. Y : 

49. U. S.—Columbia-Knickerbock- 
er Trust Co. v. Abbot, 247 Fed. 833, 
160 CCA 55 [certiorari den 39 SCt 
6 mem]; Weiss v. Haight, etc., Co., 
148 Fed. 399. i 

Ga.—Gray_ Lumber Co. v. Harris, 
127 Ga. 693, 56 SE 252; Tifton, etc. R. 


Co. v. Butler, 4 Ga. A. 191, 60 SE 
1087. : 
Tda.—Mantle vy. Jack Waite Min. 


Co., 24 Ida. 613, 185 P 854, 136 P 
1130. 
Tll.— Carterville Coal Co. v. Coney- 
Durham Coal Co., 186 Ill. A. 163. 
Towa.—Seevers v. Cleveland Coal 
Co. 179. Iowa 235, 159 NW, 194... _. 
Mass.—McGenness Vv. Adriatic 
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make admissions after the event, and as a corpora- 
tion can act only by its agents, the general officers 
or agents of a corporation may affect it by state- 
ments subsequent to the event.4§ 

(2) 
General Rule as to Officers. 
will be affected by the relevant declarations of its 


Officers and Employees — (a) 
A private corporation 


of general or limited authority, if 


made in the line of the declarant’s official duty,°° 


Mills, 116 Mass. 177. 

Mich.—Jacobs v. Hagenbeck-Wal- 
lace Shows. 198 Mich. 73, 164 NW 
548, LRA1918A 504; Keel v. Wilson 
Fruit Juice Co., 176 Mich. 345, 142 NW 
346. 

Minn.—Mealey v. Bemidji Lumber 
Co., 118 Minn. 427, 186 NW 1090. 

Miss.—McClave-Brooks Co. v. Bel- 
zon Oil Works, 113 Miss. 500, 74 S 
332. 

Mo.—Johnson v. Hartford Ins. Co., 
271 Mo. 562, 197 SW 132 [aff 166 Mo. 
A. 261, 148 SW 631, and certiorari 
granted Hartford L. Ins. Co. v. John- 
son, 245 U. S. 664, 38 SCt 63, 62 L. 
ed. 537]; Polk Bank v. Wood, (A.) 186 
SW 1186; Morton v. Manchester Inv. 
Co., 181 Mo. A. 364, 168 SW 904; Hay 
v. American Fire Clay Co., 179 Mo. A. 
567, 162 SW 666; Huse v. St. Louis 
Felting, etc., Co., 121_Mo. A. 89, 97 
Sw 990. 

N. Y.—Interboro Brewing Co. v. In- 
dependent Consumers’ Ice Co., 93 
Mise. 24, 156 NYS 410; Dunbar Box, 
etc., Co. v. Martin, 53 Mise. 312, 103 
NYS 91; Milgrim v. Hastings, 167 
NYS 292, 

N. C.—Seward v. Seaboard Air Line 
R., 159 N. © 241,°75 SE. 34:3) Ives v. 
Atlantic, ete., R. Co., 142 N. C. 131, 
oaepel 74, 115 AmSR 732, 9 AnnCas 

Or.—Gresham Bank v. Walch, 76 
Or. 272, 147 P 534. 

S. D.—Theo. Hamm Brewing Co. v. 
Huber, 169 NW 551. 

Utah.—Liter v. Ozokerite Min. Co., 
7 Utah 487, 27 P 690. ; 

Eng.—Welsbach Incandescent Gas 
Lighting Co. v. New Sunlight Incan- 
descent Co., [1900] 2 Ch. 1. 3 

{a] Insufficient knowledge on the 
part of the declarant merely affects 
the weight of his declaration. Ep- 
pens, etc., Co. v. Littlejohn, 27 App. 
Div. 22, 50 NYS 25% (aff 164 N.Y. 
187, 58 NE 19, 52 LRA 811i}. 

[b] The deposition of an officer of 
a corporation is the deposition of the 
corporation, and admissible against 
it. Welsbach Incandescent Gas Light- 
ing Co. v. New Sunlight Incandescent 
Co., -£19060]..2 Ch.. I. 

50. U. S.—Columbia-Knickerbock- 
er Trust Co. v. Abbot, 247 Fed. 833, 
160 CCA 55. 

Ala.—Home Ice Factory v. Howells 
Min. Co., 157 Ala. 603, 48 S 117; Stan- 
ton v. Baird Lumber Co., 132 Ala, 
635, 32 S 299; Alabama, ete., R. Co. 
v. Johnson, 42 Ala. 242. ; 

Cal.—Lowe v. Yolo County Cons, 
Water Co., 157 Cal. 503, 108 P 297. 

Canal Zone —Morales v. Panama 
Banking Co., 2 Canal Zone 296, 

Colo.—Western Inv., etc., Co. v. 
Denver First Nat. Bank, 23 Colo. A. 
143.7 12852-4276, 

Ga.—Happ Bros. Co. v. Hunter 
Mfg., etc., Co., 145 Ga. 836, 90 SE 61; 
Farmers’ Oil, ete., Co. v. Rosenthal, 10 
Ga. A. 416, 73 SH 428. 

Ill.—Scovill Mfg. Co. v. Cassidy, 
275 Ill. 462, 114 NE 181, AnnCas1918E 
602; Chicago, etc., R. Co. v. Coleman, 
18 Ill. 297, 68 AmD 544; Masonic Tem- 
ple/Safe Deposit Co. v. Langfelt, 117 
Ill. A. 652; Vincent v. Soper Lumber 
Co., 113 Ill. A. 463; Delaware, etce., 
Canal Co. v. Mitchell, 92 Ill. A. 577. 

Ind.—Blanchard-Carlisle Co. Vv. 
Garritson, 43 Ind. A. 303, 87 NE 151. 

Iowa.—Overstreet v. New Nonpareil 
Co., 167 NW 669; Cedar Rapids Auto, 
etc., Co. v. Jeffrey, 139 Iowa 7, 116 
NW 1054; Peck v. Parchen, 52 Iowa 
46, 2 NW 597. 

Kan.—Park View Hospital Co. v. 
Randolph Lodge No. 216, I. O. O. F., 
99 Kan. 488, 162 P 302. 


Ky.—Louisville Gas Co. v. Ken- 
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but not by admissions made when the declarant was 
not engaged in the discharge of his duties,54 or 
which are beyond the scope of his authority.°? 

(b) Particular Officers and Employees. 
The statements of the president in connection with 
against the cor- 


[§ 462] 


his duties as such are competent 
be ae Co., 142 Ky. 253, 134 
SW 2 


Pe ca ee olteys v. Ocean Ins.’Co., 14 
e 

Seas, Brackett v. Com., 223 Mass. 
119, 111 NE 1036, AnnCas1918B 863; 
Garfield, etc., Coal Co. v. Pennsyl- 
vania Coal, etc., Co., 199 Mass. 22, 84 
NE 1020. 

Mich.—Neal v. Novelty Leather 
Works, 198 Mich. 598, 165 NW 681. 

Minn.—Storden First Stare Bank v. 
Pederson, 123 Minn. 374, 143 NW 980; 
Whitney v. Wagener, 84 Minn. 211, 
87 NW 602; 87 AmSR 351. 

Mo.—St. Charles Sav. Bank v. Den- 
ker, 275 Mo. 607, 205 SW 208; Johnson 
yv. Hartford Ins. Cos aie Mo. 562, 197 
SW 132; Bangs Milling Co. v. Burns, 
152 Mo. 850, 53 SW 923; Western 
Boatmen’s Benev. Assoc. v. Kribben, 
48 Mo. 37; Northrup v. Mississippi 
Valley Ins. Co., 47 Mo. 435, 4 AmR 
337; Atkinson v. American Osteopathy 
School, 199 Mo. A. 251, 202 SW 452; 
Polk Bank v. Wood, (A.) 186 SW 1186; 
Johnson v. Springfield Ice, ete., Co., 
143 Mo. A. 441, 127 SW 692. 

Nev.—Overman Silver Min. Co. v. 
Perce Min. Co., 7 Nev. 312. 

N. Y.—Statler v. George A. Ray 
Mfe. Co., 195 N. Y. 478, 88 NE 1063 
Tompkins v. Fonda Glove Lining Gor, 
188 N. Y. 261, 80 NE 933; Pierson v. 
Atlantic Nat. Bank, 77 N. Y. 304; Kap- 
lan v. Friedman Constr. Co., 148 App. 
Div. 14, 132 NYS 233; Utica City Nat. 
Bank v. Tallman, 63 App. Div. 480, 
71 NYS 861 [aff 172 N. Y. 642 mem, 
65 NE 1123-mem]; Cosgray v. New 
England Piano Co., 22 App. Div. 455, 
48 NYS 7; Interboro Brewing Co. v. 
Independent Consumers’ Ice Co., 93 
Misc. 24, 156 NYS 410; Ginsburg v. 
Union Cloak, etc., Co., 35: Misc. 389, 
71 NYS 1030; Quinn v. North Sand 
Go., 140 NYS 390. 

N. C—Observer Co. v. Remedy 
Sales Corp., 169 N. C. 251, 85 SE 33; 
Younce vy. Broad River Lumber Co., 
155 N. C. 239, 241, 71 SE 329, AnnCas 
1912C 107 [cit Cyc]. 

Oh.—National piench Co. v. Gruner, 
Se 0O sire Ct: 

Pa.—American Sons etc., Co. v. Al- 
exandria Water Co., 218 Pa. 542, 67 
A 861; Huntingdon, etc., R., etc., Co. 
v. Decker, 82 Pa. 119; Nichols v. Dela- 
ware, etc., Canal Co., 2 WklyNC 708. 

R. I—Eagle Brewing Co. v. Cola- 

luca, 38 R. I. 224, 94 A 680. 
- Tex.—Booker-Jones Oil Co. v. Na- 
tional Refining Co., 63 Tex. Civ. A. 
142, 131 SW 623, 132 SW 815; Western 
Union Tel. Co. v. Bennett, 1 Tex. Civ. 
A. 558, 21 SW 699. 

Va:—Lynchburg Tel. Co. v. Booker, 
103 Va. 594, 50 SE 148. 

Wash. — Chilcott v. Washington 
State Colonization Co., 45 Wash. 148 
SBOP to) 

[a] Subject matter. — Competent 
declarations of all officers relate prop- 
erly only to the routine business of 
the corporation, and its fundamental 
interests, such as the ownership of 
the corpus of the property, cannot be 
deemed within the control of deciara- 
tions by agents, however general may 
be their powers. Watt v. German Sav. 
Bank, (lowa) 165 NW 897; Thompson 
Vv. Mecosta, 141 Mich. 175, 104 NW 
694; Overman Silver Min. Co. v. Amer- 
ican Min. Co., 7 Nev. 312; Lytton v. 
Marion Mfg. Co., LOT IN Oo eed, ate 


SE 1055, AnnCasi913¢ 358; Eagle 
Brewing Co. v. Colaluca, 38 R. I. 224, 
94 A 680. 

51. U. S.—Central Electric Co. v. 


cere Electric Co., 120 Fed. 925, 57 

Ala.—Pheenix City Bank v. Taylor, 
196 Ala. 665, 72 S 264; Meador v. 
Siangard Oils Co-70196 Ala. 365, 72 S 


~ 
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and while their 


Ind.—Blanchard-Carlisle Co. v. Gar- 
ritson, 43 Ind. A. 303, 87 NE i651. 

Md.—-Baltimore City Bank v. Bate- 
eee 7 Harr. & J. 104. 

H.—Hilliard v. Upper Coos R. 
Co.,. TU ON. Ei 1295488" A" 993. 

N. Y.—Utica City Nat. Bank v. Tall- 
man, 63 App. Div. 480, 71 NYS 861 [aff 
172 N. Y. 642 mem, 65 NE 1123 mem]. 

Oh.—Sloss Marblehead Lime Co. v. 
Smith, 11 Oh... Cir, .Ct.-213, 6-0h Cir 
Dee. 79. : 

Pa.—McMillan v. Carson Hill Union 
Min. Co., 12 Phila. 404. 

Tex.—Gerlach Mercantile Co. v. 
Hughes-Bozarth-Anderson Co., (Civ. 
A.) 189 SW 784. 

Utah.—Tyng v. Constant-Loraine 
Inv. Co., 47 Utah 330, 154 P 767 

{a] Accordingly, where an officer 
of a corporation is made a party to 
the record in an official capacity decla- 
rations in his individual capacity do 
not affect the company. Baltimore 
City Bank v. Bateman, 7 Harr. & J. 
(Md.) 104. 

{[b] A vice president’s declaration 
when not made in his official capacity 
is inadmissible against the corpora- 
tion. Utica City Nat. Bank v. Tall- 
man, 68 App. Div. 480, 71 NYS 861 
[aff 172 N. Y. 642 mem, 65 NE 11238 
mem]. 

[c] Presumption. — A statement 
made to a person in no way connected 
with the transaction in question is 
presumably not made in the course 
of the agent’s eraplovmel Sloss 
Marblehead Lime Co mith, 11 
Ohis Cine Ct: 42135 Oh, Cite Dec, -79: 

52. U. S.—Germania Safety-Vault, 
etc., Co. v. Boynton, 71 Fed. 797, 19 
CCA 118. 

Ariz.—Franklin v. Havalena Min. 
Co.,.18 Ariz..201, 157-P 986; 

Ga.—Atlas Assur. Co., Ltd. v. Ket- 
tles, 144 Ga. 306, 87 SE 1. 

Iowa.—Haney-Campbell Co. v. Pres- 
ton Creamery Assoc., 119 Iowa 188, 
93 NW 297. 

Mass.—Brackett v. Com., 223 Mass. 
119, 111 NE 10386, AnnCas1918B 863. 

Mich.—Allington, etce., Mfg. Co. v. 
Detroit Reduction Co., 133 Mich. 427, 
95 NW 562. 

Mo.—Minea v. St. Louis Cooverage 
Co., 179 Mo. A. 705, 162 SW 741. 

N. Y.—Soper v. "Buffalo, ete; R. 
Coy 19: Batby.316: 

Or.—Haines v. Roseburg First Nat. 
Bank, 89 Or. 42, 172 P 505; Parker v. 
Cc. A. Smith. Lumber, etc., Co., 70 Or. 
41, 188 P 1061. 

R. IL—Eagle Brewing Co. v. Cola- 
luca, 38 R. I. 224, 94 A 680. 

Vt.—Blunt v. Montpelier, etce., R. 
Co., 89 Vt. 152, 94 A 106. 

[a] Declarations of a director of 
a corporation are not binding upon 
the corporation, unless they are with- 
in the scope of his ordinary powers, 
or some special agency relative to 
the subject matter is shown. Haney- 
Campbell Co. v. Preston Creamery 
Assoc., 119 Iowa 188, 93 NW 297; 
Allington, ete., Mfg. Co. v. Detroit 
Bene on Co., 1383 Mich. 427, 95 NW 


ciekiae v. Buffalo, ete... R.-Con719 
Be: (N. Y.) 31 

53. U. S. uae v. Louisville 

Trust Co, 181 Fed. nt 104 CCA 24, 


30 LRANS 1011. 

Ala.—Home Ice Factory v. Howells 
Min. Co., 157 Ala. 603, 48 S 117. 

Cal.—Lowe v. Yolo meee Cons. 
Water iCo., 157 Cal. 503) 108) P29 

Colo.— Western INV, | OlC as CGe eve 
Denver First Nat. Bank, 23° Colo. A. 
143, 128 P 476. 

Ga.—Farmers’ Oil, ete, Co. v. 
Rosenthal, 10 Ga. A. 416, 73 SE 428. 

Ida.—Mantle v. Jack Waite Min. Co., 
24 Ida. 613, 135 P 854, 136 P 1130. 

Tll.—Masonic Temple Safe Deposit 


ae 
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poration,®? and the same is true of admissions of 
the secretary®* or the treasurer.°> But it has been 
held that there is no presumption of law that a vice 
president is authorized to bind the corporation by 
his admissions.®°® Corporate directors act as a body, 


acts or admissions as a body are 


Co. v. Langfelt, 117 Ill. A. 652. 
Iowa.—Seevers v. Cleveland Coal 

Co., 179 Iowa 235, 159 NW 194. 
Mass.—Garfield, ete., Coal Co. v. 

Pennsylvania Coal, etc. Co., 199 


Mich.—Neal v. Novelty Leather 
Works, 198 Mich. 598, 165 NW 681; 
Keel v. Wilson Fruit Juice Co., 176 
Mich. 345, 142 NW 346. 

Minn.—Itaska Cedar, 


*| Mass. 22, 84 NE 1020. 


ete Co. We 


McKinley, 124 Minn. 183, 144 NW 
768, 1135, 
Mo.—Morton v. Manchester Inv. 


Co., 181 Mo. A. 364, 168 SW 904; Hay 
v. American Fire Clay Co., 179 Mo. 
A. 567, 162 SW 666. 

N. H.—Head, etc., Co. v. New Eng- 
Tang DE ced ony Club, 75 N. H. 449, 75 
A : 

N. J.—Jones v. Mt. Holly Water 
Cos, ae N. J. L. 106, 93 A 860. 

N. Y.—Quinn v. North Sand Co, 
140 NYS 390. 

N. C.—McEntyre v. Levi Cotton 
Mills Co., 132 N. C. 598, 44 SE 109. 

S. G—Marshall v. Columbia, etc., 
Electric St. R.) Co; 73,8. C., 241, 5¢ 
SE 417. 

Tex.—Austin Electric R. Co, v. 
Faust, (Civ. A.) 133 SW 449. 

[a] In an action for wages, a 
statement of defendant’s president 
that he had no reason to doubt the 
truth of an account produced by him 
similar to plaintiff’s account was ma-~ 
terial, as showing an‘ admission on 
the part of defendant. Keel v. Wil- 
son Fruit Juice Co., 176 Mich. 345, 
142 NW 346. 

[b] Ownership of property.—The 
admission by the president of a cor- 
poration of the ownership of a horse 
which had injured plaintiff is bind- 
ing on the corporation. Quinn v. 
North Sand Co., 140 NYS 390. 

[c] Letters written by the presi- 
dent of a corporation, apparently 
within the scope of his duties and 
pertinent to the issue under investi- 
gation, are admissible against the 
corporation. Farmers’ Oil, ete., Co. 
al Rawoe ee 10 Ga. A. 416, 73 SE 
428. 


fd] Statements outside of the 
scope of the president’s powers and 
duties are not admissible. Brocton 
State Bank vy. Brocton Fruit Juice 
Co., 208 N. Y. 492, 102 NE 591 [rev 
152 App. Div. 325, 186 NYS 396]; Cobb 
v. United Engineering, etc., Co., 191 
N. Y. 475, 84 NE 395 [rev 118 "App: 
Div. 904 mem, 103 NYS 1119 mem]. 

[el] Statement after termination 
of powers.—An admission made by 
the president of a corporation after 
his .official powers were terminated 
is properly excluded. Hudson Mill- 
ing Co. v. Higgins,;85 N. J. L. 268, 
88 A 1079. 

[f] Narrative statements of the 
president after the transaction to 
which such statements relate are not 
admissible. Childs v. Ponder, 117 
Ga. 553, 48 SE 986; O’Neill v. Lindsay 
Light Co.,- 181 Ill. A. 700; Hudson 
Milling Co. Vv. Higgins, 85 N. J. L. 
268, 88 A 1079; Cobb v. United En- 
gsineering, etc., Co., 191 N. Y. 475, 84 
NE 395; Rondout Nat. Bank v. Byrnes, 
84 App. Div. 100, 82 NYS 497 [aff 178 
N. Y. 561 mem, 76 NE 1103 mem]; 
Flour City Nat. Bank v. Grover, 88 
Hun 4, 34 NYS 496: McEntyre v. Levi 
ee an Mills Co., 1382 N. C. 598, 44 SE 

54. Smith v. 
Cal. A. 253, 104 P 706; Cedar Rapids 
Auto. ete., Co. Vv. Jeffrey, 139 Iowa 7, 
116 NW 1054; Fowles v. 4itna Loan 
Co.. 86 Mo. A. 1038. 

55. Mealey v. Bemidji er Cai; 
118 Minn. 427. 136 NW 109 

56. Westminster Nat. Bank v. New 


, Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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binding upon the corporation, it is otherwise as to 
the acts or admissions of individual directors.57 
Trustees having charge of the assets of a corpora- 
tion are general officers within the rule that the 
admissions of such officers bind the corporation.®% 
Admissions of the cashier are competent against the 
corporation,®® if made while he was acting within 
the ‘scope of his authority®® and transacting the 
The rule admitting 
statements of agents of a corporation within the 
scope of their authority applies to general mana- 
and other general 


business of the corporation.®1 


gers,°? financial managers,®? 


England Electrical Works, 73 N. 
465, 62 A 971, 111 AmSR 637, 3 LRA 
NS 551; Underwood v. Germania I. 
Ins. Co., 152 N. C. 274, 67 SE 587; 
Parker v. C. A. Smith Lumber etc., 
Reco oni a 138 P 1061. 
* e.—Franklin Bank y, 
36 Me. 179. Hiveetenay 
ich.—Kalamazoo Novelt Mfe. 
Co... McAlister, 36 Mich. 337; Peek 
Cameos Novelty Works, 29 Mich. 


Mo.—Kearney Bank v, Froman, 129 
Mo. 427, 31 SW 769, 50 AmSR 456. 

N. Y.—Niagara Falls Suspension 
Bridge Co. v. Bachman, 66 N. Y. 261; 
East River Bank v. Hoyt, 41 Barb. 
441 [aff 32 N. Y. 119]. 

Tex.—Salado College v. Davis, 47 
Tex. 131. 

58. Franklin Bank v. Cooper, 36 
Me. 179; Josephi v. Mady Clothing 
Co., 13 Mont. 195, 33 P 1. 

59. U. S—Xenia First Nat. Bank 
v. Stewart, 114 U. S. 224, 5 SCt 845, 
29 L. ed. 101. 

Ala.—Lineville First Nat. Bank v. 


Alexander, 161 Ala. 580, 50 S 45; 
Equitable Mfg. Co. v. Howard, 140 
Ala. 252, 37 S 106. 

Conn.—Munson v. De  Tamble 


Motors Co., 88 Conn. 415, 91 A 531, 
LRAI915A 881. 

Fla.—Western Union Tel. Co. v. 
Wells, 50 Fla. 474, 39 S 838,111 AmSR 
129, 2 LRANS 1072, 7 AnnCas 5381. 

Kan.—Chanute Bank of Commerce 
v. Sama, 96 Kan. 487, 152 P 28. 

Mo.—Polk Bank v. Wood, (A.) 186 
SW _ 1186. 

Okl.—Oklahoma State Bank v. Air- 
ington, 172 P 462. 

Or.—Gresham Bank v. Walch, 76 
Or, 272, 147 P 534. 
Ss. D.—Maupin v. Mobridge State 

Bank, 38 S. D. 331, 161 NW 332; Nat. 

Bank of Wheaton, Minn. v. Elkins, 38 

S. D. 479, 159 NW _ 60. 

Tex.—Memphis First Nat. Bank v. 
Clarendon First Nat. Bank, (Civ. A.) 
134 SW 831; Milmo Nat. Bank v. 
Cobbs, 53 Tex. Civ. A. 1, 115 SW 345. 

Va.—Blair v. Security Bank, 103 
Va. 762, 50 SE 262. 

60. Xenia First Nat. Bank v. 
Stewart, 114 U. S. 224, 5 SCt 845, 29 
L. ed. 101; Merchants’ Bank v. Marine 
Bank, 3 Gill (Md.) 96, 48 AmD 300; 
Meislahn v. Irving Nat. Bank, 62 
App. Div. 231, 70 NYS 988 [aff 172 N. 
Y. 631 mem, 65 NE 1119 mem]. 

[a] The cashier’s statements to 
an employee appointed by him with 
the assent of the bank may be admis- 
sible as made within his authority in 
the particular instance. Meislahn v. 
Irving Nat. Bank, 62 App. Div. 231, 70 
NYS 988 [aff 172 N. Y. 681 mem, 65 
NE 1119 mem]. 

61. Conn.—Munson v. De Tamble 
Motors Co., 88 Conn. 415, 91 A 531, 
LRA1915A 881. 

Iowa.—Harrison County v., State 
Sav. Bank, 127 Iowa 242, 103 NW 121; 
Lee v. Marion Sav. Bank, 108 Iowa 
716, 78 NW 692; Sioux Valley State 
Beak v. Kellogg, 81 Iowa 124, 46 NW 

Me.—Franklin Bank v. Steward, 37 
Me. 519. 

Md.—Baltimore City Bank v. Bate- 
man, 7 Harr. & J. 104. 

Mina.—Storden First State Bank v. 
Pederson,:123 Minn. 374, 143 NW 980. 

Ss. C.—Simmons Hardware Co. v. 
Greenwood Bank, 41 S. C. 177, 19 SE 

.502, 44 AmSR 700. 

. D.—Plymouth County Bank v. 
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adjuster,7* and 
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merely as such, 


Gilman, 3 S. D. 170, 52 NW _ 869, 44 
AmSR 782, 4 S. D. 265, 56 NW 892, 
46 AmSR 786. 

Tex.—Goodbar v. Sulphur Springs 


ius Nat. Bank, 78 Tex. 461, 14 SW 
[a] Letter.—Where the cashier of 


a bank wrote a letter as to a business 
in which he then was employed, and 
while engaged therein, a statement 
of fact in and about the business con- 
tained in the letter was admissible 
against the bank. Munson v, De Tam- 
ble Motors Co., 88 Conn. 415, 91 A 
531, LRAI915A 881. 

{b] Narrative.—In a bank’s action 
on a note, casual declarations of the 
bank’s cashier, made after the pur- 
chase of the note, and not in connec- 
tion with the transaction of bank 
business, tending to show that he had 
notice of some infirmity in the note, 
were not competent. Storden First 
State Bank v. Pederson, 123 Minn. 374, 
143 NW _ 980. 

62. Ala.—Home Ice Factory _v. 
Howells Min. Co., 159 Ala. 603, 48 S 
117 


Cal.—Lowe v. Yolo County Cons. 
Water Co., 157 Cal. 503, 108 P 297. 

Colo.—Western Inv., etc. Co. v. 
Denver First Nat. Bank, 23 Colo. A. 
143, 128 P 476. 

Md.—Iron Clad Mfg. Co. v. Stan- 
field, 112 Md. 360, 76 A 854; Pennsyl- 
vania R. Co. v. Orem Fruit, etc., Co., 
i11 Md. 356, 73 A 571. 

Mich.—Neal v. Novelty Leather 
Works, 198 Mich. 598, 165 NW 681. 

Nebr.—Egner v. Curtis, etc., Co., 96 
Nebr. 18, 146 NW 1032, LRA1915A 


153. : 

N. J.—Carey v. Wolff, 72 N. J. L. 
510, 68 A 270. 

N. Y.—Vaughn Mach. Co. v. Quin- 


tard, 37 App. Div. 368, 55 NYS 1114 
{aff 165 N. Y. 649 mem, 59 NE 1132 
mem]; Interboro Brewing Co. v. Inde- 
pendent Consumers’ Ice Co., 93 Misc. 
24, 156 NYS 410. 

Or.—Pacific Export Lumber Co. v. 
North Pac. Lumber Co., 46 Or. 194, 
80 P 105. k 

R. I—Roren Drop Forging Co. v. 
Union Mfg., etce., Forging Co., 37 R. I. 
396, 92 A 1018. 

Tex.—Gerlach Mercantile Co. v. 
Hughes Bozarth-Anderson Co., (Civ. 
A.) 189 SW 784; Booker-Jones Oil Co. 
v. National Refining Co., 63 Tex. Civ. 
A. 142, 181 SW 6238, 1382 SW 815; la- 
redo Electric Light, etc., Co. v. U.S. 
ii ae Lighting Co., (Civ. A.) 26 SW 
31 


Va.—Douglas Land Co. v. T. W. 
Thayer Co., 107 Va. 292, 58 SE 1101; 
Lynchburg Tel. Co. v. Booker, 103 Va. 
594, 50 SE 148. f 

Wash.—Chileott _v. (Washington 
State Colonization Co., 45 Wash. 148, 
88 P 113. ' 

63. Pauly v. Pauly. 1707 Cal. 8, 40 
P29, 48 AmSR 98; Chanute Bank of 
Commerce v. Sams, 96 Kan. 437, 152 
P 28; Kansas City Breweries Co. v. 
Haffey, 198 Mo. A. 349, 186 SW 36; 
Oklahoma State Bank v. Airington, 
(OK1.) 172 P 462. 

[a] Officer of corporation ad- 
versely interested.—In an action by a 
bank against a corporation for money 
leaned, the acts and admissions of 
the financial managers of defendant 
are admissible against it, although 
such persons are also officers of the 
bank. Pauly v. Pauly, 107 Cal. 
40 P 29, 48 AmSR 98 


agents,** such as superintendents.* 
also been applied to a foreman,®* a sales manager,°” 
the receiving clerk in the main office of a telegraph 
company,®* a telegraph messenger boy,®? the local 
manager of a telephone company,?° 
switchboard operator,™! 


(3) 


! Watertown Agricultural Ins. 


8,| Preston Creamery Assoc., 
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The rule has 


a telephone 


a timekeeper,’? a claim: 
a sleeping car porter.”4 
Stockholders. A stockholder, 


is not an agent of the corporation, 


and hence his statements do not affect the corpora- 
tion,’* especially where such statements were madé 


Co. v. 
Potts, 55 N. J. L. 158, 26 A 27, 537, 
39 AmSR 637. 

65. U. S.—Northern Cent. Coal Co. 
v. Hughes, 224 Fed. 57, 139 CCA 619. 

Ga.—Gray Lumber Co. v. Harris, 
127 Ga. 693, 56 SE 252. S. 

Mass.—McGenness Adriatic 
Mills, 116 Mass. 177. 

Mo.—Roth v. Continental Wire Co., 
94 Mo. A. 236, 68 SW 594. ‘ 

N. Y.—Rogers v. New York, etc., 
Bridge, 11 App. Div. 141, 42 NYS 1046 
[app dism 153 N. Y. 676 mem, 48 NE 
1107 mem (aff 159 N. Y. 556 mem,” 
54 NE 1094 mem)]. 

66. Ark. — Stecher Cooperage 
Works v. Steadman, 78 Ark. 381, 94 
SW 41. 

Kan.—Cudahy Packing Co. v. Hays, 
74 Kan. 124, 85 P 811. 

Ky.—Broderland Coal Co. v. Kerns, 
171 Ky. 626, 188 SW 783. : 

Mo.—Johnson v. Waverly Brick, 
ete., Co., 205 SW 615. 

Wash.—Lee Hong v. Schoenwald, 
86 Wash. 326, 150 P 436. 

[a] Subforeman. Springfield, 
Crystallized BHgg Co. v. Springfield - 
Ice, ete., Co., 259 Mo. 664, 168 SW 772. 

[b] Admission not within scope of 
employment.—In an action for the 
death of a servant owing to the al- 
leged negligence of the master, a 
corporation, it was error to admit 
evidence that defendant’s foreman; 
who was not shown to be an Officer 
or have any interest in the company, 
stated to the decedent’s widows 
shortly after the accident, that he: 
was sorry and would pay funeral ex-' 
penses and doctor’s bill and for a 
lot in the cemetery, and that he’ did 
not feel himself “clear.” Stecher 
Ccoperage Works v. Steadman, 7% 
Ark. 381, 94 SW 41. 

67. Joslyn v. Cadillac Auto. Co.; 
177 Fed. 863, 101 CCA 77; Garfield v. 
Peerless Motor Car Co., 189 Mass. 
885, 75 NE: 695. i ; 

[a] Holding out.—The fact that 
the corporation held out a certain 
person as its sales manager was suf- 
ficient to make his admission of the | 
cerporation’s liability to pay a com- 
mission on a certain sale to plaintiff 
evidence against the corporation 
without further proof as to the sales, 
manager’s duties. Garfield v. Peer- 
less Motor Car Co., 189 Mass. 395, 75 
NE 695. 

68. Western Union Tel. Co. v. 
Wells, 50 Fla. 474, 39 S 838, 111 AmSR 
129, 2 LRANS 1072, 7 AnnCas 531. 

69. Western Union Tel. Co. v. Wal- 
ters, 106 Miss. 59, 68 S 194. 

Texas, etc., Tel. Co. v. Prince, 
.. Civ. A. 462, 82 SW 327. 
Southern Tel. ete, Co. v. 
revere 54 Tex. Civ. A. 63, 116 SW. 
418. 

72. Arizona Power Co. v. Kellam; 
}138 Ariz. 291, 114 P 561. 

73. Adams Express Co. v. Harris, 
120 Ind. 73, 21 NE 340, 16 AmSR°315, 
7 LRA 214; Howe Mach. Co. v. Snow, 
32 Iowa 433. 

a Hill v. Pullman Co., 188 Fed. 


Vv. 


. Starr Burying Ground Assoc. v. 
North Larie Cemetery Assoc., 177 
Conn. 83, 58 A 467; Beardsley v. Smith, 
16 Conn. 368, 41 AmD 148; Hartford 
Bank v. Hart, 3 Day (Conn.) 491, 3 
AmD 274; Haney-Campbell Co.* v. 
119 Iowa 
118, 93 NW 297; Long v. Moore, 19 


64. Webb v. Smith, 6 Colo. 365;!Tex. Civ. A. 363, 48 SW 43. 
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after he had parted with his stock. 76 

(4) Agents for Railroad Corporations 
A railroad corporation may be 
affected by the admissions of its agent,’’ provided 
the agent was authorized. to act in “the matter con- 
€erning which the statement was made,’* and made 
the statement while he was acting in regard to that 
particular matter7® and in the reasonable discharge 
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—(a) In General. 


of his duties.®° 
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[a] Declarant a party.—The rule 
applies even though the declarant is 
a@ party to the suit in which it is 
sought to use his admissions. Beards- 
ley v. Smith, 16 Conn. 368, 41 AmD 
148; Hartford Bank v. Hart, 3 Day 
Conn.) 491, 3 AmD 274. Admissibil- 
ty of declaration as ed copar- 
ties generally see supra § 402. 

76. Hogg v. Zanesville Canal, etc., 
Co., 5 Oh. 41 

77. U. S—Hill v. Pullman Co., 188 
Fed. 497. 

Ala.—Southern R. Co. v. Brewster, 
9 Ala. A. 597, 68 S 790. 

Ariz.—-Atchison, etc., R. Co. v. Car- 
row, 18 Ariz. 92, 156 P 965. 

Cal.—Hoffiman v. Southern Pac. Co., 
168 Cal. 627, 148 P 1032 

Ida.—Hilbert v. Spokane Interna- 
tional R. Co., 20 Ida. 54, 116 P 1116. 

Kan.—Missouri Pac. R. Co. v. 
Stults, 31 Kan. 752, 3 P 522. 

Ky.—Illinois Cent. R. Co. v. Evans, 
170 Ky. 536, 186 SW 173; Louisville, 

ete., R. Co. v. Owens, 164 Ky. 557, 
175 SW 1039; Louisville, etc., R. Co. 
wy. Brown, 90 "SW 567, 28 KyL 772. 

Minn.— Elliott Jobbing Co. v. Chi- 
cago, ete., R. Co., 136 Minn. 138, 161 
NW 390. 


Mo.—Levi v. Missouri, etc., R. Co., 
157 Mo. A. 536, 1388 SW 699. 

N. C.—Plummer v. Seaboard Air 
Line R. Co., 176 N. C. 279, 96 SE 


S. C.—Atlanti¢c Coast Line R. Co. 

v. Dawes, 100 S. C. 258, 84 SE 830, Ann 
Gasi9 17a 12723 Howell v. Atlantic 
Coast Line R. Co., 99 S. C. 417, 83 SH 
639; Touchberry v. Northwestern R. 
Co., 87 S. C. 415, 69 SE 877, 88 S. C. 
47,70 SE 424. 

Tenn. —Louisville, ete, R. Co. v. 
Bohan, 116 Tenn. 271, 94 SW 84. 

Tex.-—Galveston, éte., Rey) Co.2vs 
Booth, (Civ. A.) 209 SW 198; Texas, 
ete., R. Co. v. Cauble, (Civ. "A.) 168 
SW 369; Galveston, page: ReeCor 
Norton, 55 Tex. Civ. A. 478, 119 ‘Sw 
702; St. Louis, ete., R. Co. v. Adams, 
65 Tex. Civ. A. 245, 118 SW 1155; St. 
Louis, etc., R. Co. v. Watkins, 45 Tex. 
Civ. A. 321, 100 SW~162; International, 
ete., R. Co. v. Carr, (Civ. A.) 91 SW 
858; Galveston, etc., R. Co. v. Fitzpat- 
rick, (Civ. A.) 91 SW 355; Trinity, 
ete., R. Co. v. O’Brien, 18 Tex. Civ. A. 
690, 46 SW 389. 

fa] Tlustration. — In an action 
against a carrier for the loss of a 
bale of cotton, evidence of the decla- 
ration and report of a compress com- 
pany, which was the carrier’s agent 
to check up cotton and report all 
shortages is admissible to establish 
the loss. Southern R. Co. v. Brewster, 
9 Ala. A. 597, 68 S 790. 

78. Atchison, etc., R. Co. v. Car- 
row, 18 Ariz. 92, 156 P 965; Welling- 
ton v. Boston, etc., R. Co., 158 Mass. 
185, 33 NE 393; Huebner v. Erie R. 
Co., 69 N: J... 327, 55 A 278. 

79, Atchison, ete., R. Co. v. Car- 
row, 18 Ariz. 92, 156 P 965. 

80. Atchison, ete., R. Co. v. Car- 
row, 18 Ariz. 92, 156 P 965; Robinson 
v. Bush, 199 Mo. A. 184, 200 SW 757; 
Texas, etc., R. Co. v. Thorp, (Tex. Civ. 
A.) 198 SW 335. 

81. Ill—Lake Shore, ete., R. Co. 

Baltimore, etc., R. Co., 149 Il. 272, 
37 NE 91. 

Towa.—Hewett v. Chicago, etc., Co., 
63 Iowa 611, 19 NW 790. 

Ky.—Louisville, etc., R. Co. v. Geo- 


(b) Particular Officers or Employees. 
Subject to the usual limitations with respect to the 
scope of the agency of the declarant and the connec- 
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agent,8? 
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tion of the declaration with the duties of his physi- 
cian, a railroad company may be affected by the 
admissions of its president,§1 secretary,®* general 
solicitor,®* or a specially authorized director,§* and 
also by the admissions of a general manager,®® 
traffic manager,®® 
or claim agent.®§ 
agents or employees of more limited authority, made 


general freight or passenger 
_ Even statements of 


while they were acting within the limits of their 


ghegan, 13 KyL 144. 

Mich—Grand Trunk ‘R. Co.s..Vz 
Nichol, 18 Mich, 170. 

Pa.—Mellick v. Pennsylvania R. Co., 
17 Pa. Super. 12 [rev on other grounds 
203 Pa. 457, 53 A 340]. 


Ss. Gh harleatony ete.,: R. Co. Vv. 
Blake, 46 S. C. L. 
82. Indianapsiis, we) Riese Ose Vie 


Jewett, 16 Ind. 273. 

83. ‘Ohio, etc., R. Co, v. Bees 134 
Ind. 343, 32 NE "815, 34 NE 20 

84. Norwich, etc., R. Co. v. ‘Cahill; 
18 Conn. 484. 

85. Ark.—Choctaw, etc., R. Co. v. 
Rolfe, 76 Ark. 220, 88 SW 870. 

Md. —Pennsylvania R. Co. v. Orem 
Fruit, ete., Co. 111 Md. 356, 73 4 
571. 

Mich.—McCammon v. Detroit, etc., 
Re rr 66 Mich. 442, 33 NW 728. 

N. J.—Christy v. New York Cent., 
etes eo Ra C0.,0905 WN, Janda 040, 1 0F A 


372. 
N. C.—Henderson-Snyder Co. v. 
Polk, 149 N. C. 104, 62 SE 904. 
“The rule is well settled that the 
declarations of agents of general au- 
thority such as general managers and 
general freight agents may be com- 
petent, aS admissions to affect the 
company, if made within the reason- 
able discharge of their duty.” Penn- 
sylvania R. Co. v. Orem Fruit, etc., 
Co., 111 Md. 356, 362, 73 A 571 
86. Ala.—Alabama Great Southern 
R. Co. v. Hill, 76 Ala. 303. 
Ark.—Choctaw, ete., R. Co. v. Rolfe, 
76 Ark. 220, 88 SW 870. 
Fla.—Jacksonville, ete., R. Co. v. 
Peninsular Land, ete., Co., 27 Fla. 1, 
157, 9 S 661, 17 LRA 383, 
Ind.—Indiana Union Tract. Co. 
Scribner, 47 Ind. A. 621, 93 NE 1014, 
Nid. Halsey v. Lehigh Valley R. 
Col,L45 Ne Seva: 


Ss. C.—People’s Oil, etce., ee: nA 
Charleston, etc., R. Co, 83. S.-C..530, 
65 SE 733. 

Tex.—Ft. Worth, etc, 


Sou Kansas R. Co., (chy. bao 1bi 

Utah.—Myers v. San Pedro, etce., R. 
Co., 39 Utah 198, 116 P 1119. 

N. S.—Shea v. Halifax, etc., R. Co., 
Ltd, 47 N. S. 366. 

[a] Statement as to width of right 
of way.—People’s Oil, ete, Co. v. 
Charleston, etc., R. Co., 83 S. C. 530, 
65 SE 733; Southern R. Carolina Diy, 
v. Howell, 79 S. C. 281, 60 SE 677. 

[b] Irrelevant statements are not 
admissible. Ft. Worth, ete., R. Co. 
v. Southern Kansas R. Co., (Tex. Civ. 
A.) 151 SW 850. 

S7e 3111. Rens De v. Chicago, 
R. Co., 74 Ill. 86. 

Ky —“Mussellam vy. Cincinnati, etc., 
R. Sok 126 Ky. 500, 104 SW aon 31 
KyL 908 

Mad. +—Pennsylvania ARS 
pruit, etc., Co., 111 Md. 356, 73 A 

Mo.—Dean v. Toledo, to R. Co., 
148 Mo. A. 428, 128 Sw'1 

N. H—Burnside v. ee Trunk 
R. Co., 47 N. H. 554, 93 AmD 474. 

Ont.—Anderson v. Canadian Pac. R. 
ee Ont. A. 480, [dism app 17 Ont. 

[a] Scope of authority.—A passen- 
ger agent has no authority to make 
declarations as to the transportation 
of freight. Taylor v. Chicago, etc., 
R. Co., 74 Ill. 86. 

[b] Narrative excluded.—Roberts 


etc., 


Co. v. Orem 


authorities and in connection with the performance 
of their duties, 
pany,®® although of course the company cannot be 


are admissible against the com- 


v. Wabash R. Co., 153 Mo. A. 638, 
134 SW 89. 

88. U. S.—Chicago, etc., R. Co. 
v. Belliwith, 83 Fed. 437, 28 "CCA 358. 

Ill.—Mobile, etc., R. Co. v. Klein, 43 
Tll. A. 63. 

Ky.—Chesapeake, etc., R. Co. 
aren 101 Ky. 104, 39 Sw 832,18 Ky L 

Minn.—Doyle v. St. oa ete: ARQ 
Co., 42 Minn. 79, 43 NW 78 

Tex.—Missouri Pac. R. Go. v. Ger- 
nan, 84. Tex... 141;-19 SW. 461; St. 
Louis Southwestern R. Co. v. McIn- 
tyre, 36 Tex. Civ. A. 899, 82 SW 346; 
Missouri Pac. R. Co. v. Rountree, 2 
Tex. A. Civ. Cas. § 387. 

N. B.—Reg. v. Peters, 16 N. B. 77. 

[a] Limitations—-(1) Statements 
of a railroad claim agent required to 
make investigations are not as a rule 
competent to determine the liability 
of the principal upon the facts which 
he has ascertained. Mobile, etc., R. 
Co. v. Klein, 43 Ill. A. 63; Chesapeake, 
etc., R. Co. v. Smith, 101 Ky. 104, 39 
sw 832, 18 KyL 1079; Doyle v. St. 
Paul, ete., R. Co., 42 Minn. 79, 43 NW 
787. Qy Nor are they available to 
waive the advantage of any bene‘icial 
adjustment which the perce his 
reached. Chicaso, etc., Co. v. Bele 
liwith, 83 Fed. 437, 28 reGIN 358. 

{b] Where authority is not shown 
the statement cannot be rescinded, 
Anderson v. Great Northern R. Co., 
126 Minn, 362, 148 NW 462, 

89. Ala.—Louisville, etc., "R. Co. v. 
Kay, 8 Ala. A. 562, 62S 1014. 

Ariz.—Atchison, etc., R. Covve Cars 
aye 18 arent sates P 965. 

a.—Centra ones Co. v. Skelli 
86 Ga. 686, 12 SE 1017. 7 

Ida.—Hilbert v. ‘Goctane Interna- 
tional R. Co., 20 Ida. 54, 116 P 1116. 

Tll.—Chicago, etc., R. Co. v. Flah- 
arty spats: ue 66 NE 10838. 

an.—Cockrill v. issouri, etc., 
Co., 90 Kan. 650, 1386 P 3 ms 

Ky.—Mussellam v. Gincinnatt: etc., 
R. en 126 Ky. 500, 104 SW 337, 31 
KyL 908. 

‘weg -—Gott v. Dinsmore, 111 Mass, 

A ke v. Missouri, ae R. Co. 
157 Mo. A. 536, 138 SW'6 b 

Mont. Bere N ie a Vv. Ohice ee: etc., R. 
pen 47 Mont. 401, 133 P 687, AT LRANS 


H.—Read_ v. Central 


N. Vv 
R. Co., 76 N. H. 555, 86 A wit 


N. Y.—Matteson v.’ New York Cent. 


R. Co., 62 Barb. 364 [aff 35 N. Y. 487, 
91 AmD 67]. 

N. C.—Dunie v. Atlantic Coast Line 
R. Co., 161 N. C. 520, 77 SE 756. 

Oh. ~_Baltimore, ete na Rw eCor 
Campbell, 36 Oh. St. 647, 38 AmR 617, 

Pa.—Pullman Car Co. Vv. Gardner, 
3 a seo kh a G 

—Stroud v. Columbia, ete., R. 

Co., 79 S. C. 447, 60 SE 963: "Kennedy 
Vv. Columbia, etc, REGo3 1791S. C1445, 
60 SE 966; ‘Younes v. Columbia, etc., 
R. Co., 79 S. 444, 60 SE 966. . 

Retina one ete.. R. Co. v. 
Bohan, 116 Tenn. 271, 94 SW 84. 

Tex.—St. Louis, ’ete., Ri (Conky 
aoe 55 Tex. Civ. A. "245. 118 SW 


| Utah.—Myers v. San Pedro, etc., 
Co.. 39 Utah 198, 116 P 1119. x Be 
Washi Walters. hae sl ae ne Inter- 
nationa to) ash, 293, 10 
593, 42 LRANS 917. ye 
[a] Baggage master. — Gott v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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affected by admissions which go beyond the scope 
of the declarant’s authority or concern matters 


Dinsmore, 111 Mass. 45; Morse v. Con- 
necticut River R. Co., 6 Gray (Mass.) 
450; Levi v. Missouri, etc., R. Co., 157 
Mo. A. 536, 138 SW 699; Thompson Vv. 
St. Louis, ete., R. Co}, 59 Mo. A. 37; 
Curtis v. Avon, ete., R. Co., 49 Barb. 
ONE Ys.) 148) Baltimore, Otter, ke CG. Vs 
eigen 36 Oh. St. 647, 38 AmR 


{b] Brakeman.—Chicago, etc., R. 
Co. v. Flaherty, 202 Ill. 151, 66 NE 
1083; Louisville, ete., R. Co. v. Lee, 
140 Ky. 91, 130 Sw 813. 

[ce] Chief surgeon.—Phillips v. St. 
UOMISHetCe she, Oo, 21 ee Mow 419.5 did 
SW 109, 124 AmSR 786, 17 LRANS 
1167, 14 “AnnCas 742 (condition of pa- 
tient who was allowed to leave hospi- 
tal maintained by railroad). 

{d] Conductor.—Chicago, ete, R. 
Co. v. Gore, 202 Ill. 188, 66 NE 1063, 
95 AmSR 224 (movement of train): 
Chicago, etc., R. Co. v. Flaharty, 96 
Tll. A. 563 (enforcement of payment 
of fares); Howell v. Atlantic Coast 
Line R. Co., 99 S.C 417, 83 SE 639 
(rcute of train); Beckham v. South- 
em RwCo. 750i nS8-Cr 25, (27 “Shel 
(attachment of car to train); 
etc., R. Co. v. Dinwiddie, (Tex. Civ. 
A.) 146 SW 280; Missouri, ete., R. 
Co, Van amsey, (60) Tex. (CivieAa. 19:7, 
128 SW 1184; Missouri, etc., R. Co. 
v. Russell, 40 Tex. Civ. A. 114, 88 SW 
379 (condition of engine); San An- 
tonio, etc., R. Co. v. Barnett, 27 Tex. 
Civ. A. 498, 66 SW 474 (time of ar- 
rival of train); Walters v. Spokane 
International R. Co., 58 Wash. 293, 108 
P 593, 42 LRANS 917 (cause of de- 
railment of train). 

[e] Engineer.—Brehm v. Great 
Western R. Co., 34 Barb. (N. Y.) 256 
(way in which work done on road- 
bed); Louisville, ete., R. Co. v. Bohan, 
116 Tenn. 271, 94 SW 84 (condition 
of brakes); Missouri, ete., R. Co. v. 
Ramsey, 60 Tex. Civ. A. 97, 128 SW 
184 (incompetency of firemen); North 
Bend Lumber Co. v. Chicago, etc., Co., 
6 Wash. 272, 135 P 1017. 

{f] Division superintendent.—My- 
ers v. San Pedro, etc., eC eopAN Ch) 
Utah 198, 116 P 1119 (course of dis- 
charge of employee). 

ee Freight agent. — Louisville, 

COeVs Brown, 90 SW 567, 28 
feyt. err (killing of animal). 

{h] local agent. — Deaver-Jeter 
Co. v. Southern R. Co., 91.S. C. 503, 
74 SE 1071, AnnCasl1914A 230 (let- 


Pecos, 


ter admitting receipt of goods). 


Ay Section foreman.—Atchison, 

CtCe Er usCOs Ven Carrow, Sm ALIZ, Boa, 
156 P 965 (killing of stock by rail- 
road); Hilbert v. Spokane Interna- 
tional R. Co., 20 Ida. 54, 116 P 1116 
(cause of fire). 

[i] Section master.—Touchberry 
v. Northwestern R. Co., 88 S. C. 47, 
70 SE 424 (company’s knowledge of 
injury to land by overflowing). 

{k] Station agent.—Central R., 
etc., Co. v. Skellie, 86 Ga. 686, 12 SE 
1017; Green v. Boston, etc., high. Co., 
128 Mass. 221,735 AmR 370; 
v. Boston, etc., R, Co., 112 Mass. 455; 
Levi v. Missouri, etc., R, -Co;, 157 
Mo. A. 536, 138 Sw 699 (loss of bag- 
fage); Pecos, etc., R. Co. v. Bishop, 
(Tex. Civ. A.) 154 Sw 305 (agree- 
ment to furnish cars); Galveston, etc., 
BCoV: Fitzpatrick, (Tex. Civ. A.) 
91 SW 355 (instructions from train 
dispatcher); Pecos, ete, R. Co. v. 
Bishop, (Tex. Civ. ‘A.) 154 SW 305. 

[1] “Ticket agent.—Louisville, etc., 
R. Co. v. Kay, 8 Ala. A. 562, 62 S 
1014; Miller v. King, 84 Hun 308, 32 
NYS 332 (stopping of trains). 

ima} Track foreman.—Galveston, 
etc., Co. v. Norton, 55 Tex. Civ. A. 
478, its SW 702 (condition of track). 

[n] Trainman.—Cockrill v. Mis- 
souri, etc., R. Co., 90 Kan. 650, 136 P 
322; "Atchison, etc., Re Cort wal Coens: 
Cattle Co., 59 Kan. alias 52 P 715: Pull- 
man Car Co. v. Gardner, 3 Pennyp. 
(Pa.) 78; Quanah, ete., R. Co. v. Gal- 
loway, (Tex. Civ. A.) "154 SW 653. 

[o] ee policeman.—Gulf, 
R. Co. v. Cunningham, 51 Tex. Civ, AL 
368, 113 “SW 767 (condition of yard). 


EVIDENCE 


90. U. S.—Atchison, etc. R. Co. 
v. Parker, 55 Fed. 595, 5 CCA 220. 

Ala.—Seaboard Air Line R. Co. v. 
Hubbard, 142 Ala. 546, 38 S 750. 

Ark.—St. Louis, ete., R. Co. v. Barg- 
oe 52 Ark. 78, 12 Sw 156, 20 AmSR 


Cal.—Hoffman v. Southern Pac. Co. Hr 
168 Cal. 627, 143 P 1032. 

Ga.—East’ Tennessée, etc., R. Co. v. 
Maloy, 77 Ga. 237, 2 SE 941. 

Ida.—Hilbert v. Spokane Interna- 
tional R. Co., 20 Ida. 54, 116 P 1116: 

Ill.— Pennington v. Illinois Cent. R. 
Co., 252 Ill. 584, 97 NE 289, 37 LRANS 
983 [rev 160 Ill. A. 128]. 

Ind.—Ohio, etc., R. Co. v. Stein, 133 
Ind. 243, 31 NE 180, 32 NE 831, 19 
LRA 733. 

Iowa.—Treadway v. Sioux City, etc., 
R.°Co., 40 Iowa 526. 

Kan.—Atchison, ete, R. Co. v. 
Burks, 78 Kan. 515, 96 P 950, 18 
LRANS 281. 

Ky.—Dunnington v. Louisville, etc., 
RGo., W537 K yi '388;) 156) Sw: 7.50: 

Me.—Warner v. Maine Cent. R. Co., 
111 Me. 149, 88 A 403, 47 LRANS 830. 

Md.—New York, etc., Transp. Line 
v. Baer, 118 Md. 73, 84 A 251. 

Mass.—Cole v. New York, etc., R. 
Co., 174 Mass. 587, 55 NE 1044, 


Mich.—Reason vy. Detroit, ete, R. 
Co., 150 Mich. 50, 118 NW 596. 

Minn.—Parker v. Winona, etce., R. 
Co., 83 Minn. 212, 86 NW 2. 

Miss.—-Moore v. Chicago, etc., R. 


Co., 59 Miss. 243. 
Mo.—Lemen v. Kansas City South- 


ern R. Co., 151 Mo. A. 511, 1832 NW 
13) 

Nev.—Meyer v. Virginia, ete, R. 
Co., 16 Nev. 341. 


N. H.—Nebonne v. Concord R. Co., 
GUNS 7 Bones aw eters 

N. J.—North Hudson County R. 
Co. v. May, 48 N. J. L. 401, 5 A 276. 

N. Y.—Drake v. New York Cent., 
R. Co., 80 Hun 490, 30 NYS 


C.—Fleming v. Washington, etc., 
Rs spe 168 N. C. 248, 84 SE 270. 

Pa._-Perkiomen Ria Coy v. Kremer, 
218 Pa. 641, 67 A 913; Baltimore, etc., 
R. Co. v. Sulphur Spring Independent 
School Dist., 96 Pa. 65, 42 AmR 529. 

Ss. C.—Atlantic Coast Line R. Co. 
v. Dawes, 100 S. C. 258, 84 SEH 830, 
AnnCasii17A 1272. 

D.—Prew v. South Dakota Cent. 
18e, Ee 87. S. D. 72, 156 NW 582. 

Tenn.—Travis v. Louisville, ete., R. 
Co., 9 Lea 231. 

Tex.—Quanah, etc, R. Co. v. Gal- 
loway, (Civ. A.) 140 SW 368; St. 
Louis Southwestern R. Co. v. Gilbert, 
(Civ. A.) 136 ae 836, 837 [cit Cycl; 
St. Louis, etc., R. Co. Vv. Adams, 55 
Tex. Civ. A. 245, 118 SW_ 1155; Gulf, 
etes Ra Com av. Batte, peak A) 107 
SW 632; Galveston, etc., 

Levy, 45 Tex. Civ. A S03. Hoos ‘Sw 
195; St. Louis, etc., R. Co: v. Frazar, 
43 Tex. Civ. A. 585, 97 SW 325. 

Va.—Trout v. Norfolk, ete., R. Co., 

Eee Va. 576, 59 SE 394, 17 LRANS 


(Svash. —Auditorium Theater Co. v. 
Oregon-Washington R., ete., Co., 77 
Wash. 277, 137 P 489. 

{al Baggage master. — Newport 
News, etc., Co. v. Decker, 14 KyL 108 
(running of trains). 

[b] Brakeman.— Michigan Cent. 
R. Co. v. Carrow, 738 Ill. 348, 24 AmR 
248; Illinois Cent. R. Co. v. "Winslow, 
119 Ky. 877, 84 SW 1175, 27 KyL 
329; Patterson v. Wabash, ete., RaiCol; 
54 Mich. 91, 19 NW 761. 

{e] Car imspector. —Atchison, etc., 
Ria Cos) V0 Burks; (78> Kany 545,96 P 
950, 18 LRANS 231. 

Chief engineer.—Trout v. Nor- 
folk, etc., R. Co., 107 Va. 576, 59 SH 
394, 17 LRANS 702. 

[e] Conductor.—(1) Seaboard Air 
Line R. Co. v. Mubbard, 142 Ala. 546, 
38 S 750; Mobile, ete. R. Co. v. Ash- 
craft, 49 Ala. 305; Lemen v. Kansas 
City Southern R. Co., 151 Mo. A. ee) 
132 SW 13; Quanah, etc., R. Co. 
Galloway, (Tex. Civ. A.) 140 Sw 368; 
Galveston Electric Co. v. Dickey, 59 
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with which he was not engaged at the time of mak- 
ing the statement.°° 


Tex. Civ. A. 472, 126 SW 332 (man- 
ner in which person injured); Hous- 
ton» ete.) UR Cos “va Laforege, (Tex. 
Civ. A.) 84 SW 1072. (2) Statements 
with respect to legal liability of rail- 
road. Mobile, ete, R. Co. v. Ash- 
craft, 48 Ala. 15; Bast Tennessee, etc., 
R. Co. v. Maloy, MA Gas 230. 2, SB 
941; Griffin v. Montgomery, éte., R. 
Co., 26 Ga. 111; Chicago, etc., R. Co. 
v. Fillmore, 57 Tl. 265; Hannibal, ete., 
Reso. Martin, 11 Til. A. 386 [afé 

219]; Louisville, etc., R. Co. 
Vv. Ellis, $7 Ky. 330, 30 SW 979, 17 
KyL 259; Parker v. "Winona, etc., R. 
Co., 83 Minn. 212, 86 NW 2; Moore 
v. Chicago, etc, R. Cond Miss. 243! 
Wenegler v. Missouri Pac. R. Co., 16 
Mo. A. 493; Nebonne v. Concord R. 'Co., 
67 aN EL 531, 38 A 17; North Hudson 
County R. Co.. Vv. May, 48 N; Ji LL. 
ie 5 A 276 [rev on other grounds 

9 N. J. L. 445, 9 A 688]; St. Louis, 
ae RieCo. wv. HWrazar} 43 Tex. Civ. 
A. 585, 97 SW 325; International, ete. 
RCo. va @arr: (Tex. Cive A.) 91 sw 
858; Houston, etc., R. Co. v. Laforge, 
(Tex. Civ. A.) 84 Sw 1072; St. Louis, 
etc., R. Co. v. Carlisle, 34 Tex. Civ. A. 
268, 78 SW 553; Jammison v. Chesa- 
peake, eter, IR. Co., 92 Va. 327, 23 SB 
758, 53 AmSR 813. (3) Statement 
as to condition of engine. Atchison 
ete., R. Co. v. Parker, 55 Fed. 595, 
5 CCA 220; Ohio, ete., R. Co. v. Stein, 
1330, Ind: 243, 31 NE 180, 32 NE 831, 
19 LRA 733. 

{f{] Engineer.—(1) Illinois Cent. 
R. Co. v. Houchins, 121 Ky. 526, 89 
SW 530, 28 KyL 499, 123 AmSR 205, 
1 LRANS 375; Paris, etc., R.' Co. v. 
Lackey, (Tex. Civ. A.) 171 SW 5403 
St. Louis Southwestern R. Co. v. Gile 
bert, (Tex., Civ. A.) 136. SW 836; 
Houston, etc., R. Co. v. Laforge, (Tex. 
Civ. A.) 84 SW 1072. (2) Statement 
as to facts attending accident caused 
by his train. Carroll v. Hast Ten- 
nessee, etc., R. Co., 82 Ga. 452, 10 SB 
163, 6 LRA 214; Bellefontaine R. Co. 
v. Hunter, 33 Ind. 335, 5 AmR 201; 
Treadway v. Sioux City, ete; Re Co; 
40 Iowa 526; Kentucky Cent. Rin Co; 
v. Bowen, 8 KyL 609; Cole v. New 
York, ete., R. Co., 174 Mass. 537, 55 
NE 1944; Wastman v. Boston, ete., R. 
Wor, 65 Mass. 342, 43 NE 115; Tyler 
v. Old Colony R. Co., 157 Mass. 336, 
32 NE 227; Robinson v. Fitchburg, 
ete., R. Co., 7 Gray (Mass.) 92; Price 
v. New Jersey R. fete; Col; TIN, 2h 
229; Eras ve Louisville, ete, R. 
Co5,49 Lea (Tenn.) 281; Paris, ete, R. 
Co. v. Lackey, (Tex. Civ. AS bh Tl SW 

{g]_ Firemen.—Lyter v. Louisville, 
etc., R. Co., 6 KyL 223 (company’s 
knowledge of defects in machinery). 

{h] Freight agent.— New York, 
ete., Transp. Line v. Baer, 118 Md. 73, 
84 A 251; Boston, ete., R. Co. v. Ord- 
way, 140 Mass. 510, 5 NE 627. 

[i] Real estate agent.—Trout v. 
Norfolk, ete., (Rs :Co.) A0TmVa. -b76, 
59 SE 394, 17 LRANS 702. 

{j] Roadmaster. — Mundhenk v. 
Central Iowa R. Co., 57 Iowa 718, 
11-NW 656; Atlantic Coast Line R, Co. 
v. Dawes, 100 S. C. 258, 84 SE 830, 
AnnCasi1917A 1272. 

{k] Section boss.—Halverson vy. 
Chicago, etc., R. Co., 57 Minn. 142, 58 
NW 871; Waldrop v. Greenwood, ete., 
Ee Coy, oy SOG) 157, 5 SE 471; Ft. 
Worth, etc., R. Co. v. Dysart, (Tex. 
Civ. A.) 136 SW 1117 (statement that 
a train set afire). 

{1] Station agent.—(1) St. Louis, 
ete., R. Co. v. Barger, 52 Ark. 78, 
sw 156, 20 AmSR 155 (condition of 


station); Atchison, “ete., -R.© Co. ov: 
Osborn, 58 Kan. 768, 51 P 286 (trans 
portation facilities of Puasa ee 
Warner v. Maine Cent. { 


Me. 149, 88 A 403, 47 LRANS 830 (lia~ 
bility: of company for damages caused 
by fire); Bachant v. Boston, etce., R. 
Co., 187 Mass. 392, 738 NE 642, 105 
AmSR 408; Meyer v. Virginia, ete., 

Co., 16 Nev. 341 (cause of accident); 
Branch v. Wilmington, ete, R. Co., 
88 N. C. 570 (demand for cars); At- 
lantic Coast Line R. Co. v. Dawes, 100 
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of a street railway corporation 


against it when made within the scope of their 
authority and in connection with the performance 
of their duties,®! but not otherwise;°* and the same 
rule applies to employees and other agents whose 
authority is more limited.°* An agent’s attempt to 


bribe witnesses may be admissible 
poration.®* 

[§ 467] e. Agents for 
Statements of a public officer in 


S. C. 258, 84 SE 830, AnnCasi917A 
1272 (encroachment on company’s 
right of way). (2) Statement as to 
cause of fire. Hilbert v. Spokane In- 
ternational R. Co., 20 Ida, 54, 116 P 
1116; Warner v. Maine Cent. R. Co., 
111i Me. 149, 88 A 403, 47 LRANS 830. 

[m] Station hand.—Barnes v. At- 
lantic Coast Line R. Co., 161 N. C. 
581, 77 SE 855 (defective condition 
ef water plant near station). 

[n] Stock agent.—Missouri, etc., 
R. Co. v. Stanfield, 40 Tex. Civ. A. 
385, 90 SW 517. 

[o] Ticket seller..—Pennington v. 
Tilinois Cent. R. Co., 252 Ill. 584, 97 
NE 289, 37 LRANS 983 (validity of 
statement). 

[p] Track foreman. — Atchison, 
etc., R. Co. v. Osborn, 58 Kan. 768, 
51.P. 286; Louisville, etce., R. Co. v. 
Beauchamp, 108 Ky. 47, 55 SW 716, 
21 KyL 1476; Rowe v. Baltimore, etc., 
R. Co., 82 Md. 493, 83 A 761; Keefe 
v. Sullivan County R. Co., 75 N. H. 
116, 71 A 379 (ocation of boundary 
of right of way). 

_ {aj Track superintendent.—Liv- 
ingston v. Iowa Midland R. Co., 35 
Iowa 555. 

fr] Trackman.—(1) Mundhenk v. 
Central Iowa R. Co., 57 Iowa 718,.11 
NW 656 (cause of accident); Livings- 
ton v. lowa Midland R..Co., 35 Iowa 
555 (mew construction); Atchison, etce., 
R. Co. v. Osborn, 58 Kan. 768, 51 P 
286 (condition of rolling stock); Hal- 
verson v. Chicago, etce., R. Co., 57 
Minn. 142, 58 NW 871 (value of stock 
Killed). (2) Statements as to condi- 
tion of roadbed. Louisville, ete, R. 
Co. v. Beauchamp, 108 Ky. 47, 55 SW 
716; Rowe v. Baltimore, etce., R. Co., 
82 Md. 493, 33 A 761. 

[s] Trainman. — Drake v. New 
York Cent., etc., R. Co., 80 Hun 490, 
30 NYS 671. 

91. Austin Electric R. Co. v. Faust, 
(Tex. Civ. A.) 133 SW 449. 

92. Ricketts v. Birmingham St. R. 
Co., 85 Ala. 600, 5 S 353; Hayzel v. 
Columbia R. Co., 19 App. (D. C.) 359; 
Resech y. Columbia Mach. Works, ete., 
Iron Co., 176 App. Div. 780, 163 NYS 
453; Huntingdon, etc., Coal Co. v. 
Decker, 82 Pa. 119. 

[a] President.—Ricketts v. Birm- 
ingham St. R. Co., 85 Ala. 600, 5 S 
353; Lombard, etc., R. Co. v. Chris- 
tian, 124 Pa. 114, 16 A 628. 

93. Ala.—Mobile Light, etc., Co. 
v. Baker, 158 Ala. 491, 48 S 119; Wal- 
lace v. North Alabama Tract. Co., 145 
Ala. 682, 40 S 89. 

Conn.—Morse v. Cons. R. Co., 81 
Conn, 395, 71 A 553. 

Mass.—Crowley v. Boston El. R. 
Co., 204 Mass. 241, 90 NE 532; Mc- 


Donough v. Boston El. R. Co., 191 
Mass. 509, 78 NE 141. 
Mich.—Butler v. Detroit, ete, -R. 


Co., 138 Mich. 206, 101 NW 232. 

Minn.—Reem v. St. Paul City R. 
Co., 77 Minn. 503, 80 NW 638, 778. 

Mo.—Riggs v. Metropolitan St. R. 
€o., 216 Mo. 304, 115 SW 969. 

N. J— Brady v. North Jersey St. R. 
Gd 16 N J.-L. 144, 71 A238: 

N. Y.—Luby v. Hudson River R. 
Co., 17 N. Y. 131; Wimmer v. Metro- 
politan St. R. Co., 92 App. Div. 258, 
86 NYS 1052. 
~ Oh.—Cincinnati Tract. Co. v. Jami- 
son, 13 Oh. Cir. Ct. N. S. 110. 
~ Pa.—McCullough v. Philadelphia 
Rapid Transit Co., i6 Pa. Dist. 513. 


(5) Agents for Street Railway Cor- 
porations. The statements of the general officers 


Public 


EVIDENCE. 


are admissible 


against the cor- 
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express authority are not competent against the 
national®® or a state®® government; and even where 
the neé¢essary authority is conferred the statement 
is not admissible unless it was made within the 
scope of such authority.27 Public corporations, such 
as counties, cities, or towns, may be affected by 
declarations of public officers within the scope of 
their authority,%° 
proof of authority is required than in the case of 


although a somewhat stricter 


private corporations, by reason of the fact that the 


Corporations. 
the absence of 


Va.—Blue Ridge Light, etce., Co. v. 
Price, 108 Va. 652, 62 SHE 938. 

N. B.—Rainnie v. St. John City R. 
Co., 31 N. B. 552. 

[a] Narrative.—After the alleged 
happening of a street car accident, 
the street car company’s employees 
cannot make declarations which may 
constitute admissions tending to es- 
tablish defendant’s liability for in- 
juries sustained therein. Weinstein v. 
Interurban St. R. Co., 52 Misc. 468, 102 
NYS 512. 

{b] Claim agent.—Statements re- 
jected. Reem v. St. Paul City R. Co., 
77 Minn. 503, 80 NW 6388, 778 (knowl- 
edge of principal); Nowack v. Metro- 
politan St. R. Co., 54 App. Div. 302, 
66 NYS 533 [rev on other grounds 
166 N. Y. 433, 60 NE 32, 82 AmSR 691, 
54 LRA 592] (responsibility for ac- 
cident). 

{e] Conductor.— Statements _ re- 
jected. (1) Cause of accident. 
mon v. Metropolitan St. R. Co., 185 
Mo. 1, 84 SW 26, 105 AmSR 558. (2) 
Responsibility for past occurrence. 
Blackman vy. West Jersey, etc., R. Co., 
68 N. J. L. 1, 52 A 370; Furst v. Sec- 
ond Ave. R. Co., 72 N. Y.-542. 

{d] Driver or motorman.—State- 
ments rejected. (1) Morse v. Cons. 
R. Co.,°81 Conn. 395, 71 A 553 Chow 
accident happened); Robinson v. Old 
Colony St. R. Co., 189 Mass. 594, 76 
SE 190 (cause of injuries to travel- 
er); Dorry v. Union R. Co., 104 App. 
Div. 309, 93 NYS 6387 (position at 
time of aceident); Rogers v. Interur- 
ban St. R. Co., 84 NYS 974 (responsi- 
bility, for accident). (2) Causes of 
past events. Wormsdorf v. Detroit 
City R. °Co., 75 Mich. | 472; 42 NW 
1000, 13 AmSR 453; Riggs v. Metro- 
politan St. R. Co., 216 Mo. 304, 115 
SW 969. 

94. Nowack v. Metropolitan St. R. 
Co., 166 N. Y. 4338, 60 NE 32, 82 AmSR 
691, 54 LRA 592. 

95. Hinkley v. U: S.,. 49 Ct..Cl. 
148; Water v. U. S., 4 Ct. Cl. 389. 

96. State v. Olson, 55 Minn. 118, 
56 NW 585 (county commissioners 
acting for state). 

» U. S—Lee v. Munroe, 7 Cranch 
366, 3 L. ed. 373; U. S. v. Martin, 26 
F. Cas. No. 15,732, 2 Paine 68. 

Cal.—Warden vy. Pasadena, 168 Cal. 
612, 143 P 776. 

Tll.—Strobel Steel Constr. Co. v. 
Chicago Sanitary Dist., 160 Ill. A. 554. 

TIowa.—Escher vy. Carroll County, 
146 Iowa 738, 125 NW 810. 

Mass.—Franklin Sav. Bank v. Fram- 
ingham, 212 Mass. 92, 98 NE 925. 

N. Y.—Sundstrom v. State, 159 App. 
Div. 241, 144 NYS 390 [rev on other 
grounds 213 N. Y. 68, 106 NE 924]. 

Or.—Stephenson v. Van Blokland, 
60 Or. 247, 118 P 1026. 

[a] Gand clerk.—A parol declara- 
tion of the clerk of a state land 
board that the state had no right to 
convey certain land has been held to 
be a declaration against the interest 
of the state as the owner of the rec- 
ord title. Stephenson v. Van Blok- 
land, 60 Or. 247, 118 P 1026. 

98. U. S—Los Angeles City Wa- 
ter Co. v. Los Angeles, 88 Fed. 720 
[aff 177 U. S. 558, 20 SCt 736, 44 L. 
ed. 886]. 

Rie a aan v. Houston County, 78 S 


Colo.—Denver v. Cochran, 17 Colo. 


Ao 2; Ot toma 


officers of public corporations are regarded as pub- 
lic officials rather than mere agents.2® An inhabit- 


Conn.—Connecticut Insane Hospital 
v. Brookfield, 69 Conn. 1, 36 A 1017; 
Sharon. v. Salisbury, 29 Conn. 113. 

Jowa.—Farrell v. Dubuque, 129 
Iowa 447, 105 NW 696; Hofacre_ v. 
prey 128 Iowa 239, 103 NW 
48 


Me.—Feoss v. Whitehouse, 94 Me. 
491, 48 A 109; Mitchell v. Rockland, 
41 Me. 363, 66 AmD 252. 

Mass.—Commercial Wharf Corp. v. 
Boston, 194 Mass. 460, 80 NE 644; 
Burgess v. Wareham, 7 Gray 345; 
Harrington v. Lincoln, 4 Gray 562, 64 
AmD 965. 

Mo.—Blackmore v. 
Mo. 420. 

N. Y.—Walker v.. Dunspaugh, 20 N. 
Y. 170; Vandewater v. Wappinger, 69 
App. Div. 325, 74 NYS. 699. 

Pa.—Green v. North Buffalo Tp., 56 
Pa. 110; Knights of Pythias Benev. 
Assoc. v., Leadbetter, 2 Pa. Super. 461. 

Philippine.—San Carlos Seminary v. 
Cebu, 19 Philippine 32. 

Tex.—Austin v. Nuchols, 42 Tex. 
Civ. A. 5, 94 SW 336. 

Vt.—Douglass v. Morrisville, 89 Vt. 
393) 95" A 1810. 

Wis.—Radichel v. Kendall, 121 
Wis. 560, 99 NW 348. 

Eng.—Peyton v. London, 9 B. & CG, 
725, 17 ECL 324, 109 Reprint 269, 3 C. 
& P. 363, 14 ECL 610. 

N. B.—Gallagher v. Westmorland, 
31 N. B. 194. 

fa] A committee specially com- 
missioned for a particular duty has 
the general powers of the municipal- 
ity relating to the matter intrusted 
to it, and may make competent decla- 
rations regarding this duty while en- 


Boardman, 28 


gaged in discharging it. Riley v. St. 
John, 11 N. B. 78, 264. 
{b] Ownership of  property.— 


Blackmore v. Boardman, 28 Mo. 420; 
San Carlos Seminary v. Cebu, 19 Phile 
ippine 32. 

{c] Management of business en- 
terprises.—Peyton vy. London, 9 B. & 
C. 725, 17-ECL 324, 109 Reprint 269, 
3 C. & P. 363, 14 ECL 610. 

99. U. S.—Chicago v. Greer, §$ 
Wall. 726, 19 L. ed. 769; Los Angeles 
City Water Co. v. Los Angeles, 88 
Fed. 720 [aff 177 U. S. 558, 20 SCt 
736, 44 L. ed. 886]. 

Cal.—Warden v. South Pasadena, 
168 Cal. 612, 143 P 776, 

Conn.—-Connecticut Insane Hospital 
v. Brookfield, 69 Conn. 1, 36 A 1017. 

Ill.—La Salle County v. Simmons, 
10 Ill, 513; Chicago v. Rust, 117 Ill. 
A, 427, 

Ind.—Holten v. Lake County, 55 
Ind. 194. 

Towa.—Escher v. Carroll County, 
146 Iowa 738. 125 NW 810; Peters v. 
Davenport, 104 Iowa 625, 74 NW 6. 

Me.—Foss v. Whitehouse, 94 Me. 
491, 48 A 109; Smyth v. Bangor, 72 
Me. 249; Mitchell v. Rockland, 41 
Me. 363, 66 AmD 252; Corrinna vy. 
Exeter, 13 Me. 321. 

Md.—Kurrle v. Baltimore, 113 Md. 
CENT ARS 738 

Mass.—Franklin Sav. Bank v. Fram- 
ingham, 212 Mass. 92, 98 NE 925; 
Brown v. Newburyport, 209 Mass. 
259, 95 NE 504, AnnCas1912B 495; 
Weeks v. Needham, 156 Mass. 289, 31 
NE 8; Blanchard v. Blackstone, 102 
Mass. 343; Wheeler v. Framingham, 
12 Cush. 287; Collins v. Dorchester, 6 
Cush. 396. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, | 
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ant of a town is not in any sense its agent so as to 
make his admissions competent against it. 

[§ 468] f. Particular Forms of Agency—(1) 
An attorney may 
make admissions of fact which will affect his client,? 


Attorneys—(a) In General. 


Mich.—Moore v. Hazelton Tp., 118 
Mich. 425, 76 NW 977. 

Mo. —Reéynolds County Tel. Co. 
pisiuipEty 152 Mo. A. 361, 133 ow 

N. H.—Thornton v. Campton, 17 N. 
H. neo 

N. Y.—Cortland County v. Herki- 
mer County, 44 N. Y. 22; Ihrig v. 
Williams, 18i App. Div. 865, 169 NYS 
273 [rev 102 Misc. 1, 167 NYS 1051, 
and aff 223 N. Y. 670 mem, 119 NE 
1050 mem]. 

Oh.—Root v. Monroeville, 16 Oh. 
Cir: :Ct;' 617,)4-Oh. , Cir.., Dee. 53. 

Ok 1—Wynnewooa v.. Cox, 31 Okl: 
563, 122 P 528, AnnCasl1913H 349; 
Lawton Rapid Transit R. Co. v. Law- 
ton, 31 Okl. 458, 122 P 212. 

Pa.—Weir v. Plymouth, 148 Pa. 566, 
24 A 94; Coal Centre K. of P. Benev. 
feu v. Leadbetter, 2 Pa. Super. 
461. 

Tex.—Austin v. Forbis, 99 Tex. 234, 
89 SW 405 [rev (Civ. A.) 86 SW 
29]; Lamar County v. Talley, (Civ. 
A.) 127 SW 272; Lamar County v. Tal- 
ley, (Civ. A.) 94 SW 1069. 

Utah.—Kytka v. Weber County, 48 
Utah 421, 160 P 111. 

Vt.—Tower v. Rutland, 56 Vt. 28; 
Folsom v. Underhill, 36 Vt. 580; Bur- 
BUsLOR v. Calais, 1 Vt. 385, 18 AmD 


Wis.—Garske v. Ridgeville, 123 
Wis. 508, 102 NW 22, 3 AnnCas oe 
ey: B.— Girvan v. St. John, 11 N. 

“Unauthorized statements by town 
officers and those not made in the 
performance of some duty do not bind 
the town and are not admissible in 
evidence against it.’’ Franklin Savy. 
Bank v. Framingham, 212 Mass. 92, 
95, 98 NE 925. 

a] A committee of a city board 
of aldermen, whose function is to re- 
pert to the board their conclusion as 
to the city’s liability on claims, are 
not agents of the city for the pur- 
pose of making admissions. Walker 
v. Waterbury, 81 Conn. 13, 69 A 1021. 

[b] Overseers of the poor are not 
such agents of the municipality as 
may bind it by their admissions. 
Brighton v. St. Albans, 77 Me. 177; 
Corinna v. Exeter, 13 Me. 321; New 
Bedford v. Taunton, 9 Allen’ (Mass.) 
207; Dartmouth v. Lakeville, 7 Allen 
(Mass.) 284; Green v. North Buffalo 
“Ep, 56.'Par 110. 

[ce] Recommendations for im- 
provements, contained in a report of 

As city officer are not binding on the 

city. Kurrle v. Baltimore, 113 Md. 
63, 77 A 373. 

1. Hunter v. Marlboro, 12 F. Cas. 
No. 6,908, 2 Woodb. & M. 168; In re 
Landaff, 34 IN, WER 1633 

2. U. S.—Horseshoe Min. Co. v. 
Miners’ Ore Sampling Co., 147 Fed. 
51, WT (CCA 213. 

Ala.—King v. Franklin, 132 Ala. 
559, 31 S 467. 

Ariz.—Tevis v. Ryan, 13 Ariz. 120, 

108 P 461. 


Conn.—Rockwell v. Taylor, 41 Conn. 


55, 
D. C.—Shoemaker Co. v. Munsey, 
37 App. 95. 


Fla.—-Thomas Bros. Co. v. Price, 56 
Fla. 854, 48 S 262. 

Ga.—Cable Co. v. Parantha, 118 Ga. 
913, 45 SE 787; Cassels v. Usry, 51 


Ga. 621. 
Ill—Allen v. U. S. Fidelity, etc., 
Co., 269 Til. 234, 109 NE 1035 [aff 


193 Ill A. 193]; Bond v. Duntley Mfg. 
Cor LOS Ai. A. 576; Hill ConstriiCo: iv. 
Chicago, ete., R. Co., 174 Ill. A. 600. 
Ind.—Ohio, etce., R. Co. v. Levy, 7 
Ind. A. 696, 34 NE 245. 
Jowa.—Meginnes v. McChesney, 179 
Towa 563, 160 NW 50, LRA1917B 1060; 
Cox v. Cline, 147 Iowa gree 126 NW 
Tex.—Holder v. aunts Sh Tex. Cnr. 
Towa 318,120 NW 8 
Me.—Sanders ene COE Ns 
Small, 115 Me. 52,97 A 218. 


EVIDENCE 


Mass.—James v. Bostorm El. R. Co., 
201 Mass. 263, 87 NE 474; Proctor 
v. Old Colony R. Co., 154 Mass. 251, 
28 NE 13; Pickert v. Hair, 146 Mass. 
1, 15 NE 79; Murray v. Chase, 124 
ene 92; Lord v. Bigelow, 124 Mass. 

Mich.—Brown v. Great Camp K. 

M., 167 Mich. 123, 132 NW 562: 
Fletcher v. Chicago, ete, a RTCo; 109 
Mich. 363, 67 NW 3:30; Kramer v. 
Gustin, 53 Mich. 291, 19 NW 1. 

Minn.—Gray v. Minnesota Tribune 
Co., 81 Minn. 333, 84 NW 113. 

Mo.—Anderson v. McPike, 86 Mo. 
293; Renfrew v. Goodfellow, 162 Mo. 
A. 333, 141 SW 1153. 

Nev.—Mirodias v. Southern Pac. 
Co., 38 Nev. 119, 145 P 912. 

N. J.—Christy v. New York Cent., 
oie R. Co., 90 N. J. L. 540, 101 A 

N. Y.—Lewis v. Duane, 69 Hun 28, 
23 NYS 433. [aff 141 N. Y: 302, 36 
NE 322]; Matter of Reinhardt, 95 
Misc. 413, 160 NYS 828; Donohue v. 
Watson, 72 Misc. 56, 128 NYS 1089. 

Or.—Payette First Nat. Bank v. 
Miller, 48 Or. 587, 87 P 892; Heywood 
v. Doernbecher Mfg. Co., 48 Or. 359, 86 
P 357, 87 P 530. 


yee Snyder Vis Armstrong, 6 WklyNG 


S. C.—Rock Island First Nat. Bank 
v. Anderson, 28 S. C. 148, 5 SE 343. 

Tex.—Missouri, etc., R. Co. v. Sul- 
livan, (Civ. A.) 157 SW 193. 

Va.—Lynchburg Cotton Mills v. 
Rives, 112 Va. 137, 70 SE 542. 

Wis.—Fosha v. Prosser, 120 Wis. 
336, 97 NW 924. 

Eng.— Wagstaff v. Wilson, 4 B. & 
Ad. 339, 24 ECL 154, 110 Reprint 483; 
Pope v. Andrews, 9 Cc. & P. 564, 38 
HCL 331. 

[a] A letter written by an attor- 
ney within the scope of his authority 
is admissible. McNamara v. Douglas, 
78 Conn. 219, 61 A 368; Clark v. Emer- 
son, 141 Ga. 612, 81 SE 870; Brown 
v. Great Camp K. M. M., 167 Mich. 
123, 1832 NW 562; Tredwell v. Don- 
court, 18 App. Div. 219, 45 NYS 946; 
Logre v. Galveston Electric Co., (Tex. 
Civ. A.) 146 SW 303. 

[b] Mistake of fact, under which 
a letter was written, may not affect 
its effect as an admission. Klein v. 
Bast River Electric Light Co., 182 N. 
Y. 27, 74 NE 495 [rev 90 App. Div. 
92, 86 NYS 164]. 

3. Ind.—Worley v. Hineman, 6 Ind. 
A. 240, 33 NE 260 

N. 'Y¥.—Donohue v. 72 
Mise. 56, 128 NYS 1089. 

Oh.—Abrazonine Co. v. Ohio Ce- 
rere ys Engineering Co., 17 Oh. Cir. Ct, 

Or. eee v. Casey, 72 Or. 290, 
142 P 621. 

Tex. meaner v. State, 35 Tex. Cr. 
19, 29 SW 79 
®neg. a Valectatt v. Wilson, 4 B. & 
Ad. 339, 24 ECL 70, 110 Reprint 483; 
Pope v. Andrews, 9 C. & P. 564, 38 
ECL 33; Burghart v. Angerstein, 6 Cc. 
& B. 690, 25 ECL 641. 

[a] Where a letter was written’ be- 
fore suit by one who subsequently 
appeared as defendant’s attorney in 
the suit, it was held not to be admis- 
sible without proof that the letter 
was authorized. Wagstaff v. Wilson, 
4 B. & Ad. 339, 24 HCL 154, 110 Re- 
print 483; Pope v. Andrews, 9 C. & P. 
564, 38 ECL 381. 

[b] A presumption of fact 
that an attorney appearing 
cause has been duly retained. This 
has been given a prima facie value. 
Holder v. State, 35 Tex. Cr. 19, 29 
SW 793. : 

4, Worley v. Hineman, 6 Ind, A. 
240, 38 NIX 260; Hancock Land Co. v. 
Portland, 82 Or. 85, 159 P 969, 161 
P 250; Gray v. Freeman, 37 Tex. Civ. 
A. 556, 84 SW 1105; Knapp v. Runals, 
Sisivyiss, 135; 


Watson, 


exists 
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provided that his authority is made affirmatively. ta 
appear? by evidence other than the declarations of 
the attorney,* and that the statement is shown toa 
have been made within the actual or ostensible 
scope of the authority delegated,° during the con- 


[a] 
thority.—Gray v. Freeman, 
Civ. A. 556, 84 SW 1105. 

5. U. S—New York L. Ins. Co. v. 
Rankin, 162 Fed. 103, 89 CCA 103; 
Horseshoe Min. Co. v. Miners’ Ore 
Jie ag a Cost (Med tbl 7a i717 CCA 
apn .—Floyd v. Hamilton, 33 Ala. 

Ark.—Hargus v. Hayes, 83 Ark. 
186, 103 SW 163. 

Cal.—Wilson vy. Southern Pac. R: 
Co:, 63, Cale iv35; 

Conn.—Waterbury  v. Bid fn 
Tract. Co., 74 Conn. 152,50 A 3 

Ga.—Cassels v. Usry, 51 Ga. 621. 

Tll.— Chicago Gen. R. Co. v. Murray, 
174 Ill. 259, 51 NE 245; Stevens v. 
Moody, 204 Ill. A. 451; Chicago, etc., 
R. Co. v. MeMeen, 70 Ill. A. 220. 

Ind.—Miller v. Palmer, 25 Ind. Aj 
357,58 INB\ 213; 81 AmSR 107. 

Ind. T.—Dorrance v. McAlester, 1 
Ind. T. 473, 45 SW 141. , 

Iowa.—Meginnes v. McChesney, 179 
Iowa 563, 160 NW 50, LDRA1917E 1060; 
Neindorf v. Van de Voorde, 143 lowa 
318, 120 NW 84. 

Kan.—Solomon R. Co. v. Jones, 34 
Kan. 443, 8 P 730. 

Mass.—Adams v. Frank, 222 Mass, 
215, 110 NE 290; James v. Boston El. 
R. Co., 201 Mass. 263, 87 NE 474; Vie- 
tor v. Spalding, 199 Mass. 52, 84 NE 
1016, 127 AmSR 472; Proctor v. Old 
Colony R. Co., 154 Mass. 251, 28 NH 
13; Murray v. Chase, 134 Mass. 92; 
Lord v. Bigelow, 124 Mass. 185; Saun- 
ders v. McCarthy, 8 Allen 42. f 

Mich.-—Fletcher v. Chicago, ete., R. 
Co., 109 Mich. 3638, 67 NW 3830; Durfee 
v. Abbott, 50 Mich, 278, 15 ous 454, 
-7iliss-—Wenans Ve Lindsey, 2 Miss. 
5 

Mo.—Walden v. Bolton, 55 Mo. 405: 

Nebr.— Whiteside v. Adams Express 
Co., 89 Nebr. 430, 1381 NW 953 

N. J.—Christy v. New York Cent., 


Evidence tending to show au- 
$i Tex. 


oe RCo, SOM NT. 5405" HT: & 
N. Y.— Mandeville v. Reynolds, $8 


N. Y. 528; Welsh v. Cochran, 63 N. 

181, 20 AmR 519; Peo. v. Mole, 85 ey, 
Div. 33; 82 NYS 747; Lytle v. Craw- 
ford, 69 App. Div. 273, 74 NYS 660; 
O’Brien v. Weiler, 68 Hun 64, 22 Nys 
627 [aff 140 N. Y. 281, 35 NE 58715 
Adee v. Howe, 15 Hun 30; Stinesville,- 


ete., Stone Co. v. White, 32 Misc. 
135, 65 NYS 609. 
N. C.—W. .M. Ritter Lumber Co. 


v. Montvale Lumber Co., 169 N. G, 
80, 85 SE 438; Doe v. Witherspoon, 32 
Ni @s185. 

Pa.—Reineman v. Blair, 96 Pa. 155. 

Tex.—Morris v. Balkham, 75 Tex, 
111,,12 SW 920, 16 AmSR 874; Mur- 
mutt v. State, (Cr.) 63 SW 634. 

Utah.—Burraston v. Nephi First 
Nat. Bank, 22 Utah 328, 62 P 425. ee 
23 te 


Va. — Virginia-Carolina Chemical: 
Co. v. Knight, 106 Va. 674, 56 SE 725; 
ie v. Alexander, 2 Call (6 Va.) 

Wash.—Irwin v. Buale Pitts -Co., 
39 Wash. 346, 81 P 84 

Wis.—Fosha v. 0’ eRe 120 Wis. 
336, 97 NW 924. 

Eng.— Wagstaff vy. Wilson, 4.B. & 
Ad. 339, 24 HCL 154, 110 Reprint 483. 

“While attorneys engaged in the 
actual management of a cause may 
bind their clients by admissions, 
while so engaged or by statements 
and correspondence relating thereto, 
yet they have no authority under a 
general retainer to compromise an ac- 
tion or to bind a client by statements 
that he has no cause of action, or 
that he has surrendered whatever 
rights he possessed.” Lytle v. Craw- 
ford, 69 App. Div. 273, 278, 74 NYS 
660, 32 NYCivProc 360. 

fa] Malice of a plaintiff in an at- 
tachment suit cannot be shown bythe 
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tinuance of his agency,* and while engaged in a bona 
fide’? attempt to discharge the duties of his employ- 
But it is no part of an attorney’s duty to 
discuss his client’s affairs with third persons,® and 
his admissions in common conversation cannot be 


ment.® 


received in evidence against his 
Duty of client to disavow. 


the admission.! 


Independent relevancy. Even though an attor- 
ney’s admission is not made under circumstances 
making it evidence against his client, it is admissible 


It has been held that 
good faith requires a client to disavow promptly an 
unauthorized statement of his attorney which was 
known to him, failing in which he may be bound by 


EVIDENCE 


same extent as 
done.1% 
(b) 


client.2° . + [§ 469] 


sions are madé 


[§§ 468-469 


to show that the attorney knew the fact admitted.1? 
An attorney’s clerk having the management of a 
cause may by his statement affect the client to the 


the attorney himself might have 


Judicial Admissions.1¢ Judicial 


admissions are frequently those of counsel or of the 
attorney of record,!® who is, for the purposes of the 
trial, the agent of his client.+® 


When such admis- 
in good faith,” in the counsel’s 


professional capacity,'® for the purpose of dis- 


severity of 


admissions of his eee Floyd v.|v. Price, D. & R. N. P. 48, 16 ECL 


‘Hamilton, 338 Ala. 

{b] An unauthorized letter by an 
attorney to a person against whom 
the client intends to bring suit is 
not binding on the client. Cassels v. 
Usry, 51 Ga. 621; Solomon R. Co. v. 
Jones, 34 Kan. 443, 8 P 730; McGarry 
v. McGarry, 9 Pa. Super. 741, 43 oe 
NC 268; Wagstaff v. Wilson, 4 B. 
Ad. 339, 24 HCL 154, 110 Reprint iss, 

{c] in proceedings to set aside a 
deed as having been executed in 
fraud of creditors, statements by the 
attorney who prepared the deed, made 
in the absence of the grantee, are 
inadmissible against the grantee. 
pareus v. Hayes, 83 Ark. 186, 103 SW 


6. Walden v. Bolton, 55 Mo. 405; 
eee v. Skerritt, 30 N. J. L. 97: 
Murray v. Sweasy, 69 App. Div. 45, 
W4 NYS 548; Rock Island First Nat. 


ee v. Anderson, 28 S. C. 143, 5 SE 
7, Municipality No. 2 v. Orleans 


Cotton Press, 18 La. 122, re AmD 624; 
Alton v. Gilmanton, 2 N. H. 520; Lloyd 
vy. Willan, 1 Esp. 178. 

8. Loomis v. New York, etc. R. 
Co., 159 Mass. 39, 34 NE 82; Ward v. 
Beecher, 56 Mich. 616, 23 "NW 438; 
Matousek v. Bohemian Roman Cath- 
olic First Cent. Union, 192 Mo. 588, 91 
SW 5388; Virginia-Carolina Chemical 
Co. v. Knight, 106 Va. 674, 56 SE 


725. 
9. Fay v. Hebbard, 42 Hun (N. Y.) 
490; Underwood v. Hart, 23 Wt 120, 

10. Conn.—Rockwell v. Taylor, 41 
Conn, 55. 

Ga.—Cable Co. v. Parantha, 118 Ga. 
918, 45 SE 787; Cramer v. Truitt, 113 
Ga. 967, 39 SE 459; Thomas v. Kin- 
sey, 8 Ga. 421. 

Ill.— School Trustees v. Mitchell, 73 
Tll. A. 543; Chicago City R. Co. v. Mc- 
Meen, 70 Til. A. 22 

Ind.—Holten v. Lake County, 55 
Ind. 194. 

Iowa.—Treadway v. Sioux City, etc., 
R. Co., 40 Towa 526. 
ge —MeKeen v. Gammon, 33 Me. 

Mass.—Saunders v. McCarthy, 8 Al- 
len 42. 

HgTe it v. Wilcox, 19 Minn. 


Nebr.—Anegle v. Bilby, 25 Nebr. 
ere oe NW 397. 
pimeate v. Bradhurst, 18 Misc. 
oat, “41 NYS 1002. 
O Hicks v. Naomi Falls Mfg. 
PS "138-N. GC. 319, 50 SE 703. 

Eine Young v. Wright, 1 Campb. 
139; Watson v. King, 3 C. B. 608, 54 
ECL 608, 136 Reprint 243; Doe v. 
Richards, 2 C. & K. 216, 61 BCL 216; 
Parkins v. Hawkshaw, 2 Stark. 239, 
3 ECL 393; Wilson v. Turner, 1 Taunt, 
398, 127 Reprint 888. 

q 21.9 Heit v. Jesse, 3Chy Di 17s 

paeey, Vo King, 33' i.''T. “Rep: N? s. 


12. Beinert v. Tivoli, 62 Misc. 616, 
116 NYS 4. 

13. QLord v. Wood, 120 Iowa 308, 94 
NW 842; Power v. Kent, 1 Cow. (N. 
Y.) 211; Taylor v. Willans, 2 B. 
Ad, 845, 22 BCL 355, 109 Reprint 
1357; Standage v. Creighton, 5 C. & P. 
406, 24 ECL 628; Taylor v. Forster, 
2C. & P. 195, 12 ECL 524; Ashbourne 


430; Truslove v. Burton, 9 "Moore C. 
PR 64, 17 ECL 555; Griffiths v. Wil- 
liams, PUT Ea LOY 99 Reprint 1335. 

14. Pleadings see supra § 376. 

15. U. S.—lIllinois Cent. R. Co. v. 
Norris, 245 Fed. 926, 158 CCA 214; 
The Harry, 12 F. Cas. No. 6,147, 9 
Ben. 524, 

Ariz.—Tevis v. Ryan, 13 Ariz, 120, 
108 P 461. 

Colo. —Moynahan v. Perkins, 36 
Colo. 481, 85 P 1132, 10 AnnCas 1061. 

ys = Abbott Vv. Lee, 86 Conn. 392, 


85 A 5 
Tll. Saas ilson v. Spring, er Ill. 14; 
Sholl v. Peoria, etc., R. Co., 196 Ill. A. 


306) Pati 276) 1119267, 124 NE 5291; 
Kirchheimer v. Barrett, 125 Ill. A, 56. 
Mass.—Mercier v. Union St. R. Co., 
230 Mass. 397, 119" NE 764. 
N. Y¥.— Bowman v. Seaman, 152 App. 
Div. 690, 187 NYS 568. 
BNE C.-Adams v. Utley, 87 N. C. 


Wash.—Peterson v. Seattle, 100 
Wash. 618, 171 P 657, 178 P 636. 

Wis.—lIllinois Steel Co. v. Muza, 
164 Wis. 247, 159 NW 908. 

“Admissions of counsel may be the 
ground of the court’s procedure equal- 
ly as if established by the clearest 
proof.” Tevis v. Ryan, 13 Ariz. 120, 
131, 108 P 461. 

[a] Existence of jurisdictional 
facts.—Where the judgment of a 
court, of limited or superior jurisdic- 
tion is relied on, a special admission 
of counsel may supply necessary ju- 

risdictional facts. Bowman v. Sea- 
man, 152 App. Div. 690, 137 NYS 568 
[rearg and app den 152 App. Div. 937 
mem, 137 NYS 1112 mem]. 


16. Fla.—Mugge v. Jackson, 
Mla 235,.39' S157. 

Ill.—Kirehheimer v. Barrett, 125 
THs Avi56: 

Kan.—Central Branch Union Pac. 
163, v. Shoup, 28 Kan. 394, 42 AmR 
168. 

Mass.—Moulton ‘v. 115 
Mass. 36, 15 AmR 72. 

B. C.—Atkinson v. Pacific Stevedor- 
ing, “étc.; Cor, Ltd, 222) BeC 109: 

[a] As between several counsel 
for the same party, who differ as to 
the. making of an admission, the at- 
titude of the senior counsel must be 


taken to represent the true attitude 
of the client. Atkinson v. Pacific 


Bowker, 


oh ee ete., Co., Ltd., 22 B. C. 
aa Williams v. Preston, 20 Ch. D. 
6 


18. Jones v. State, 13 Ala. A. 10, 68 
S 690, 695 [cit Cyc]; Dillon v. State, 
6 Tex. 55; Wagstaff v. Wilson, 4 B. 
& Ad. 339, 24°-HCL 154, 110 Reprint 


483. 

fa] Retainer or other authority 
must be affirmatively shown. Wag- 
staff v. Wilson, 4 B. & Ad. 339, 24 
ECL 154, 110 Reprint 483. 

19. U. S.—Horseshoe Min. Co. v. 
Miners’ Ore Sampling Co., 147 Fed. 
517, 77 CCA 213. 

Ala.—McRae_v. 
Bank, 16 Ala. 755. 

Cal.—Daneri v. Gazzola, 2 Cal. A. 
351, 83 P 455. 

Conn. —Perry v. Simpson Water- 
proof Mfg. Co., 40 Conn. 313; Mather 
v. Phelps, 2 Root 150, 1 AmD 65. 


Columbus _ Ins. 


pensing with proof of some fact,1® or modifying the 
some 
that end are distinct and formal,?+ they bind the 


rule of practice,2° and to 


Ill.—Compher v. Browning, 219 III. 
429, 76 NE 678, 109 AmSR 346; Kirch- 
heimer v. Barrett, 125 Ill. A. 56; 
Preston v. Davis, 112 Ill. A. 686; Mc- 
Kechney v. Columbian Powder Co., 
860 D1 JA* 527. 

Iowa.—Treadway v. Sioux City, etc., 
R. Co., 49 Iowa 526. 

Kan.—Central Branch Union Pac. 
Pie v. Shoup, 28 Kan. 394, 42 AmR 


a .—Talbot v. McGee, 4 T. B. Mon. 
Mer ae i, v. Young, 68 Me. 215, 

28 AmR 40. 

ae te .—Ferson v. Wilcox, 19 Minn. 


Mo.—Chouteau Land, etc., Co. v. 
Chrisman, 204 Mo. 371, 102 SW 973; 
Matousek v. Bohemian Roman Cath- 
olic First Cent. Union, 192 Mo. 588, 
91 SW 538; Everett v. Marston, 186 


‘Mo. 587, 85 SW 540; Allen v. St. Louis, 


etc., R. Co., 137 Mo. 205, 38 SW 957. 
Nebr.—National L. Ins. Co. v. But- 
i 61 Nebr. 449, 85 NW 437, 87 AmSR 


N. Y.—Stemmler v. New York, 179 
N. Y. 4738, 72 NE 581; Gottlieb v. 
Alton Grain Co., 87 App. Div. 380, 
84 NYS 413 [aff 181 N. Y. 563 mem, 
74 NE 1117 mem]; Voisin v. Com- 
mercial Mut. Ins. Co., 67 Hun 365, 
22 NYS 348. 

C.—Hicks v. Naomi Falls Mfg. 
Co., "138 N.C. 319, 50 SE 703; Roper 
Lumber Co. v. Elizabeth City Lumber 
Co., 137 _N. C. 431, 49 SE 946. 

Or.—Reed v. Oregon-Washington 
R., etc., Co., 87% Or. 421, 169 P 346; 
Oregon- “Washington R.,) eted Cosi ve 
Reed, 87 Or. 398, 169 'pP 342, 170 P 


Pa.—Truby v. Seybert, 12 Pa. se 

S. C.—Brown vy. Pechman, 55 S. 
555, 38 SE 732. 

Tex.—Beard ae State, 44 Tex. Cr. 
402, 71 SW 96 

Wis. ines hited Co. v. Muza, 164 
Wis. 247, 159 NW 90 

Bng.— Young Vv. Weight, 
139; Langley v. Oxford, 1 M. & W. 508, 
150 Reprint 535. 

“In the trial of a cause the admis- 
sions of counsel, as to matters to be 
proved, are constantly received and 
acted upon. They may dispense with 
proof of facts for which witnesses 
would otherwise be called. They may 
limit the demand made or the set-off 
claimed. Indeed, any fact, bearing 
upon the issues involved, admitted by 
eounsel, may be the ground of the 
court’s ‘procedure equally as if estab- 
lished by the clearést proof.” Oscan- 

yan v. Winchester Repeating Arms 
ae 103 Us S. 261; 263, 26> Lied. 539, 

20. Illinois Cent. R. Co. v. Norris, 
245 Fed. 926, 158 CCA 214; Hanson v. 
Hoitt, 14 N. H. 56; Pike v. Emerson, 5 
N. H. 393, 22. AmD 468. 

21. Ariz.—Tevis v. Ryan, 13 Ariz. 
120, 108 P 461. 

53 Ind. A. 


Ind.—North v. Jones, 
203, 100 NE 84. 
ile. —McQueen v. Gammon, 33 Me. 
Mo.—Parker-Washington Co. 
ae Bre Mo. A. 580, 120 SW 118. 
Y.—Adee v. Howe, 15 Hun 20. 
N. C.—Hicks v. Naomi Falls Mfg. 


Co., 188 N. C. 319, 50 SE 708. 
Wash.—Dollar ' v. Northwestern 


Vv. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number, 
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client,?* whether made before,?° or during,2* or even 
after, 25 the trial. Such admissions may be received, 
even though they were made in the exercise of a wide 
discretion with which the client has as a rule go little 
personal connection as to establish in many cases 
Thus it is within the 
appropriate function of counsel to make admissions 
dispensing with strict rules of law or practice as 
to matters incidental to the issue, such as the formal 
proof of a statute,2? corporation record,?* or other 
or as to uncontroverted facts about 
such as the existence 
of a foreign lew;°° or as to facts about which the 
client eannot exercise a trained judgment, for exam- 
ple, what an absent 34 or deceased °? witness would 
or, in general,: 


no real relation of agency.2¢ 


document ;?° 


which a client knows nothing, 


testify if present; 


EVIDENCE 


Limitations. 


jury.*° 


as to technical 


matters relating to the machinery of a trial.?? 


Impr. Co., 72 Wash. 1, 129 P 578. 

Inne.—Petch Vv. Lyon, 9 Q. B. 147, 
58 HCL 147, 115 Reprint 1231. 

“Mere unguarded expressions of 
counsel, or ambiguous statements, 
should never be the basis of the 
court’s action. Otherwise this salu- 
tary rule would become a medium of 
injustice.” ‘'Tevis v. Ryan, 13 Ariz. 
120,134 108 P4611. 

[al Incidental or casual remarks 
of counsel cannot be considered as ad- 
missions. North v. Jones, 53 Ind. A. 
203, 100 NE 84; Lake Hrie, ete., R. Co. 
Ve Rooker, 13 Ind. A. 600, 41 NE 470; 


McKeen v. Gammon, 33 Me. 187: 
Parker-Washington Co. v. Cole, 137 
Mo. A, 530, 120 SW 118; Hicks v. 


Naomi Falls Mfg. Co., 138 N. C. 319, 
50 SE 703; Dollar v. Northwestern 
impr Co,,.. 72 * Wash.* 1,, 129) P5478; 
Young v. Wright, 1 Campb. 139; Wat- 
son v. King, 3 C. B. 608, 54 ECL 608, 
136 Reprint 243; Doe v. Richards, 2 
Cy ey T2116,” 61 Ch 2163" Dlton. wv. 
Harkins, 6).Ci'& PP. 335, 24) BCL 617; 
Parkins v. Hawkshaw, 2 Stark. 239, 
3 Heh 393. 

{b] Interrogatories prepared by 
plaintiff’s attorney not shown to have 
been inspired by plaintiff, intended to 
be asked of a witness, in connection 
with the taking of the witness’ de- 
position, but afterward abandoned, 
are inadmissible. Murphy v. St. Louis, 
etc., R. Co., 92 Ark. 159, 122 SW 636. 
eit Ala.—Starke v. Kenan, 11 Ala. 
gate poe eane v. Knisely, 144 Ill. A. 


Kan,—Central Branch Union Pac. 
ye ars v. Shoup, 28 Kan. 394, 42 AmR 
163. 

Mass.—Mercier v. Union St. R. Co., 
230 Mass. 397, 119 NE 764. 


N. Y.—Elias v. Coleman, etc., Co., 
Inc., 150 NYS 92. 

Or.—Reed v. Oregon-Washington 
R;,. ete:, «Co;,) 8% Or. 421, 169 P.346; 
Oregon-Washington R., etce., Co. v. 
Heed, 87 Or. 398, 169 P 343, 170 P 
30 

Ee cau loud Es Kulp Lumber Co., 222 
Pa|925%,, (A: 

‘Tenn. Marios shied v. Caldwell, 6 
Tenn. Civ. A. 545. 

23. Marshal v. Cliff, 4 Campb. 133. 

24. U. S.—Oscanyan v. Winchester 
pa Spee: Arms Co., 103 U. S. 261, 
26 L. ed. 539. 

Conn.— Abbott v. Lee, 86 Conn. 392, 
SH 1A 526. 

Ill.— Wilson v. Spring, 64 Ill. 14. 

Kan.—Lindley v. Atchison, etc., R. 
Co., 47 Kan. 432, 28 P 201. 

Mass.—Mercier v. Union St. R. Co., 
230 Mass. 397, 119 NE 764. 

rere —Ferson v. Wilcox, 19 Minn. 

Mo.-—Dubray v. Chicago, etc. R. 
Co., (A.) 182 SW 1092; Asbury v. 
HBvans, (A.) 182 SW 785; Jose v. Hoyt, 
106 Mo. A. 594, 81 SW 468 

Y.—Peo. v. Mole, 85. App. Div. 
33, 82 NYS 747; Elias v. Coleman, etc., 
Co., Inc., 150 NYS 92. 

Or.—Archambeau v. Edmunson, 87 
Or. 476, I71 P 186; Reed v. Oregon- 
Washington R., ete., Co., 87 Or. 421, 
169 P 3846; Oregon Washington R., 


ete., Co. v. Reed, 87 Or. 398, 169 P 
342, 170 P 300. . 

Eng.—Colledge v. Horn, 3 Bing. 
119, 184, 11 ECL 66, 130 Reprint 459. 

N. B.— Wallace v. Vernon, 3 N. B. 5 

[a] An admission in the opening 
statement (1) of counsel, if made dis- 
tinctly and deliberately, may be 
treated as proof of the fact. Oscan- 
yan v. Winchester Repeating Arms 
Co., 103 U. S. 261, 26 L. ed. 539; Lind- 
ley v. Atchison, ’ete., CRY CO. 47 Kan. 
432, 28 P 201; Mercier y. Union St. 
R. Co., 230° Mass. 397, 119 NE 764; 
Ferson v. Wilcox, 19 Minn. 449; Col- 
ledge v. Horn, 3 Bing. 119, 11’ ECL 
66, 130 Reprint 459; Wallace v. Ver- 
non, 3 N. B.5. (2) Such a statement 
is admissible on a subsequent trial 
of the same cause. Missouri, etc., 
Tel. pee v. Vandevort, 67 Kan. 269, 72 
Se cikelta 

{b] Statements to the court are 
admissible against client as evidence 
of the facts so admitted. Abbott v. 
Lee, 86 Conn. 392, 85 A 526. 

25. The Harry, 11 F. Cas. No. 6,147, 
9 Ben. 524 (a statement of fact made 
by the attorney with his client’s au- 
thority, in open court after a hearing 
of the cause, for the purpose of being 
considered in deciding the issues, has 
been treated as a judicial admission); 
Carmichael v. U. S. Fidelity, etc., Co., 
163 Ala. 320, 50 S 1008. 

[a] When rejected.—In a suit for 
breach of a Sheriff’s bond in failing 
to require and take a forthcoming 
bond of plaintiff in detinue, evidence 
assto statements of counsel for plain- 
tiff in the detinue suit, made after 
the termination of that suit, that 
plaintiff never gave a forthcoming 
bond, was properly excluded. Car- 
michael v. U. S. Fidelity, etc., Co., 163 
Ala. 320, 50 S 1003. 

26. Anderson v. McAleenan, 15 
Daly (N. Y.) 444, 8 NYS 483. 

27. Truslove2 v. Burton, 9 Moore C. 
P. 64, 17 ECL 555, 10 Moore C. P, 96, 
17 HCL 567. 

28. Perry v. Simpson Waterproof 
Mfg. Co., 40 Conn. 313 

29. Voisin v. Commercial Mut. Ins. 
Co., 67 Hun 365, 22 NYS 348; Cooke 
ie. Pennington, (8. C, (385 

30. Urquhart v. Butterfield, Bt (Oleh 
D. 357 Caw of Scotland). 

31. Ryan v. Beard, 74 Ala. 306. 

22. Ryan v. Beard, 74 Ala. 306; 
Virginia-Carolina Chemical Co. v. 
Kirven, 130 N. C. 161, 41 SE. 1. 

! 388. Chicago City R. Co..v. McMeen, 
70 Ill. A. 220; Lacoste v. Robert, 11 
La. Ann. 33. 

34. Hays v. Hynds, 28 Ind. 531; 
Central Branch Union Pac. R. Co. v. 
Shoup, 28 Kan. 394, 42 AmR 163; Ship- 
man v. Haynes, 15 La. 363; Weisbrod 
ya wigege. ete., R. Co., 20 ‘Wis. 419, 

“Such admissions are fr ‘equently 
made for the purpose of saving time, 
where counsel are confident of suc- 
cess upon some other point; and when 
so made, they are always understood 
to have reference to the trial then 
pending, and not as_ stipulations 
which shall bind at any future trial.” 
Weisbrod v. Chicago, ete., R. Co., 
supra, 
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The anomalous relations of agency 
existing between counsel and client impose an im- 
portant limitation upon the use of judicial admis~ 
sions made by counsel when these are offered in 
subsequent cases. 
been made to save time** or avoid a continuance,*® 
or only provisionally to raise an issue of law, as on 
an agreed statement of facts,2° a bill of excep- 
tions,?7_ a demurrer,®® or a special verdict,?9 or in 
order to formulate a request for a charge to the 
A judicial admission by an attorney is 
therefore not so necessarily connected with the 
party as to be deemed competent in another action,** 
especially where the issues are different*? and the 
parties not the same,*? unless it was made without. 
limitation to the purposes of any particular action,** 


The original admission may have 


35. Ryan v. Beard, 74 Ala. lie 
Cutler v. Cutler, 130 N.C. 1, 40 
689, 89 AmSR 854, 57 LRA 209. 

36. Page v. Brewster, 58 N. H. 1263. 
Bizestane v. Caldwell, 6 Tenn. Civ. A.. 


oat Beeler v. Young, 3 Bibb (Ky.} 


38. Auld v. Hepburn, 2 F. pee 
No. 650, 1 Cranch C. C. 122; Kankake 
ete., R. Co, v. Horan, 131 Tl. 288, 2 
NE’ 621; Belden v. Blackman, 124. 
Mich. 667, 83 NW 616. 

39. Dorsey v. Gassaway, 2 Harr. & 
J. (Md.) 402, 3 AmD 557. 1h 

a. 


ie Keane v. Fisher, 

7h eo On §.—Atchison, etc., R. Co. v. 
Sullivan, 173 Fed. 456, 97 CCA 1 
U. S., 183 Fed. 337, 66 CC 


Miller v. 
399. 

Ala.—Ryan v. Beard, 74 Ala. 3063. 
Holman v. Norfolk Bank, 12 Ala. 36% 
Cal.—Dawson_ v. Schloss, 93 Cal 
194, 29 P 31; Wilkins v. Stidger, 22 

Cal. 231, 83 AmD 64. 

Conn. -_Perry v. Simpson Water~ 
proof Mfg. Co., 40 Conn. 313, 

D. C.— Keyser v. Pickrell, 4 App, 


198. 
Ill.— Hardin v. Forsythe, 99 Ill. 312, 
oa he -—McKinney v. Salem, 77 Ind 


Ann. 


Ky.—Palmer Transfer Co. v. Eaves, 
85 SW 750, 27 KyL 573. 
Crabtree, 192 


Mass. —Cadigan Vv. 
Mass, 233, 78 NE 412 
ae Mo.—Nichols v. Jones, 32 Mo. A. 
N. Y.—Adee v Howe, 15 Hun 203; 
Anderson v. Mtemlooca 15 Daly 444. 


8 NYS 483. 
N. C.—Hicks v. Naomi Falls Mfg, 
Co., 188 N. C. 319, 50 SE 703; Cutler 
N. on 1, 40 SE’ 689, 8% 


v. Cutler, 130 
AmSR 854, 57 LRA 209. 

yon: State v. Buchanan, Wright. 

Wis.—Weisbrod v. Chicago, ete. 
Co., 20 Wis. 419. < ae 

Iing.—Macleod v. Wakley, 3 CG. &: 
P. 311, 14 ECL, 584. 

42. Atchison, etc., R. reget v. Sul-. 
Byam 173 Fed. 456, 97 CCA 

43. U. S.—Miller v. U. Sts “i33 Fed, 
337, 66 CCA 399. 

CGal—wWilkins v. Stidger, 22 Cal. 
231, 883 AmD 64. 

Ky.—Harrison v. Baker, 5 Litt. 250. 

Mich.—Isabelle v. irae Cliffs: Co., 
57 Mich. 120, 23 NW 613 
,Mo—Nichols a Jones, 32 Mo, A. 

N. Y.—Elting v. Scott, 2 Johns. 157. 

Tex.—Morris v. Balkham, 15 Tex. 
111, 12 SW 970, 16 AmSR 874, 

Eng. Tompkins v. Ashby, M. & 
M. 32, 22 ECL 464. 

“The statements in an attorney’s 
argument and presentation of one 
case to a court or tribunal are not 
competent evidence against his client 
in another case between him and an- 
other party which involves other 
issues.” Miller v. U. S., 133 Fed. 337, 
338, 66 CCA 399. 

Asya. S.—Scaife v... Western 
North Carolina Land Co., 90 Fed. 238, 
33 CCA 47. 


Cal.—Daneri v. Gazzola, 2 Cal. A. 
351, 83 P 455. 
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or was ratified by the client*® or his immediate 


agents.*® 
Withdrawal. 


*- Colo.—Moynahan v. Perkins, 36 
Colo, 481, 85 P 1182, 10 AnnCas 1061. 

Conn. — Perry v. Simpson Water- 
proof Mfg. Co., 40 Conn. 313. 


Ill. —Kirehheimer v. Barrett, 125 
ToL 
Kan. 56 rissouri, etc., Tel. “Co. v. 


Vandevort, 67 Kan. 269, 72 P 771; Cen- 
tral Branch Union, ete., R. Co. v. 
Shoup, 28 Kan. 394, 42 AmR 163. 
Me.—Woodcock. v. Calais, 68 Me. 
244; Holley v. Young, 68 Me. 215, 28 
AmR 40. 
Md.—Merchants’ Bank v. 
Bank, i Gill 96, 43 a 300. 
J.—Gallagher v . McBride, 66 N. 
as am 360, 49 A 582. 
N. H.—Holderness v. Baker, 44 N. 
Hi ae 
~N. Y.—Stemmler v. New York, 179 
N. Y. 473, 72 NE 581; Voisin v. Com- 
Ns tae Ins. Co., 67 Hun 365, 22 


NYS 
N. C.—Virginia-Carolina Chemical 
Co. v. Kirven, 130 N. C. 161, 41 SE 1; 
mai vy. Cifford, 100 N. C. 18, é 
C.—Brown v. Pechman, 55 §. C. 


B58. 33 SE 732. 
Bank, etc., Co. 


Marine 


Vt.—Citizens’ Sav. 

Fitchburg Mut. F. Ins. Co.,:87 Vt. 
23, 86 A 1056. 

Wis.—Clark v. Fox, ete., Impr. Co., 
20 Wis. 421. 

Eng.—--Doe v. Bird, 7 C. & P. 6, 32 
ECL 472: Elton v. Larkins, Die Sones 
385, 1 M. & Rob. 196, 24 HCL 617: 
Langley v. Oxford, 1 M. & W. 508, 150 
Reprint 535; 2 Wharton Ev. § 1184. 

[a] In doubtful cases the question 
of subsequent admissibility, depend- 
ing largely on the intention with 
which the statement was originally 
made, is one of fact for the deter- 
mination of the jury. Central Branch 
Union Pac. R. Co, v. Shoup, 28 Kan. 
394, 42 AmR 163, 

45. vice etc., Co. v. Jones, 32 


46. Haller v. Worman, 3 L. T. Rep. 
Ae S. 741, S. C. at nisi prius, 2 F. & F. 

oe 
. 4%. Perry v. Simpson Waterproof 
Miicn ©o.. 40) «Conn, sist Hays ley 
Hynds, 28 Ind. 531; Cutler v. Cutler, 
130 N. C. 1, 40 SE 639, 89 AmSR 854, 
57 LRA 209; Elton v. Larkins, 5c. & 
P. 385, 24 ECL 617. 

48. Goodman v. Mercantile Credit 
Guarantee Co., 17 App. Div. 474, 45 
NYS 508. 

49. Perry v. Simpson Waterproof 
Mfg. Co., 40 Conn. 313. 

50. Samuels v. Northrup Nat. 
Bank, 234 Ill. 9, 84 NE 721; Hellman 
v. Somerville, 212 Mo. 415, 111 SW 30; 
Sullivan v. Fant, 51 Tex. Civ. A. 6, 
110 SW 507. 

51. U. S.—Hitchman Coal, ete., Co. 

Mitchell, 245 U. S. 229, 38 SCt 65, 
62 L. ed. 260 [rev 214 Fed. 685, 131 
CCA 425 (rev 202 Fed. 512, and man- 
date stayed 38 SCt 190 mem) ]; Con- 
necticut Mut. Ins. Co. v. Hillmon, 188 
U. S. 208, 28 SCt 294, 47 L. ed. 446 
[rev 107 Fed. 834, 46 CCA 668]; Nudd 
v.. Burrows, 91 wens: 426, 23 sted: 
286; Lincoln v. Claflin, 7 Wall. 132, 
19 :L. ed. 106; Spencer v. Read, 217 
Fed. 508, 133 CCA 360; Wright Vv. 
Stewart, 130 Fed. 905 [aff 147 Fed. 
321, 77 CCA 499 (certiorari den 203 
WEES: S90 27 SCt Tit bias edi S30)als 
Drake v. Stewart, 16 Fed. 140, 22 CCA 
104; U. S. v. Goldberg, 25 I EOase 
No. "15,22 Dr GEDISS: 17bs Umi Suey, ier ce 
ton, 26 F. Cas. No. 15, 288; U. S. 
Stevens, 27 F. Cas. No. 16, 398, 2 Hegk 


Hoa de Mey v. Denman, 185 Ala. 
561, 64 S 97; Abingdon Mills v. Gro- 
gan, 167 Ala. 146, 52 S 596; Coghill 
v. Kennedy, 119 Ala. 641, 24 S 459; 
Pheenix Ins. Co. v. Moog, 78 Ala. 284, 


Ps 


A judicial admission made by coun- 
sel may be withdrawn‘? where cause for withdrawal 
is shown;*8 but the withdrawal relates only to the 
judicial character of the admission, leaving it such 
force as it may have as an extrajudicial admission. a2 


EVIDENCE 
[§ 470] (2) 


Together—(a) In General. 


est and object 


eh AmR 31; Scott v. State, 30 Ala. 


EO Neca ay . Flowers, 72 Ark. 
316, 80 SW 147; Clinton v. Estes, 20 
Ark, 216. 

Cal.—In re Strachan, 166 Cal. 162, 
135 P 296; Del Campo v. Camarillo, 
154 Cal. 647, 98 P 1049; Pennine Vv. 
Marleau, 133 Cal. 485, 65 P 964 

Colo.—Porter v. Peo., 31 Colo. 508, 
74 P 879. 

Conn.—Cooke v. Weed, 90 Conn. 


See 97 A 765; Colt v. Eves, 12 Conn.: 


Dei.—State % Reading’s Terre- 
Tenants, 1 Del. 23. 

D. C.——Main v. Aukam, 4 App. 51. 

Fla.—Baldwin v. State, 46 Fla. 115, 
85 S 220. 

Ga.—McCullough v. Sawtell, 134 
Ga. 512, 68 SEH 89; Ernest v. Merritt, 
107 Ga. 61, 32 SH 898; Carter v. State, 
106 Ga. 372, 32 SE 345, 71 AmSR 262; 


Hill v. Reynolds, 19 Ga. A. 334, 91 
SE 434. 
Ill.—Cohen v. Friedman, 259 Ml. 


416, 102 NE 815; Samuels v. Northrup 
Nat. Bark, 234 Ill. 9, 84 NE 721; Chi- 
cago, etc., Coal Co. v. Peo., 214 Ill. 
421, 73 NH 770; Miller v. John, 208 
Ill. 173, 70 NE 27; Lasher v. Littell. 
202) Il). 551).°67 NB) 372) fafi 204 Ti 
A. 211]; McMillan v. McDill, 110 Ill. 
47; Philpot v. Taylor, 75 Ill. 309, 20 
AmR 241; Chicago, ete., R. Co. v. Col- 
lins, 56 Jll. 212; Snyder v. Lafram- 
boise, 1 Ill. 348, 12 AmD 187. 

Ind.—Moore v. Shields, 121 Ind. 
267, 23 NE 89; Riehl v. Evansville 
Fdy. Assoc., 104 Ind. 70, 3 NE 633; 
Wolfe v. Pugh, 101 Ind. 293. 

Iowa.—Moore v. Fryman, 154 Iowa 
534, 1384 NW 534; Aughey v. Windrem, 
137 Iowa 315, 114 NW 1047; Hertrich 
v. Hertrich, 114 Iowa 643, 87 NW 689, 
89 AmSR 889; Connors v. Chingren, 
111 Iowa 437, 82 NW 934; Allen v, 
Kirk, 81 Iowa 658, 47 NW 906; John- 
son v. Miller, 63 Iowa 529, 17 NW 34, 
50 AmR 758; Matter of Ames, 51 Iowa 
596, 2 NW 408; Wiggins v. Leonard, 
9 Iowa 194. . 

Ky.—Cole v. Collins, 166 Ky. 645, 
179 SW 607; Ottley v. Herriford, 161 
Ky. 7, 170 SW 205; Standard Oil Co. 
v. Doyle, 118 Ky. 662, 82 SW 271, 26 
KyL 544, 111 AmSR 331; Smithern v. 
Waddle, 48 SW 458, 19 KyL 1418; 
Oldham v. Bentley, 6 B. Mon. 428; 
West v. Mason, 2 Ky. Op. 316. 

La.—Reid v. Louisiana State Lot- 
tery Co., 29 La. Ann. 388; Gaidry v. 
Lyons, 29 La, Ann. 4; Bushnell v. New 
Orleans City Nat. Bank, 20 La. Ann. 
464; Burroughs v. Nettles, 7 La. 113. 

Me.—Davis v. Keene, 23 Me. 69; 
State v. Soper, 16 Me. 293, 33 AmD 


665 
.—Dole v. Wooldredge, 142 


Mass 
Mass. 161, 7 NE 832; Burke v. Mil- 
NW 


ler, 7 Cush. 547. 

Mich.—MecDonald v. Hall, 170 
68; Kimble v. Gillard, 177 Mich. 250, 
143 NW 79; Sudworth v. Morton, 137 
Mich. 575, 100 NW 769; Jansen v. Mc- 
Queen, 112 Mich. 254, 70 NW 552. » 

Minn.—State v. Palmer, 79 Minn. 
428, 82 NW 685. 

Miss.—Mask v. State, 32 Miss. 405. 

Mo.—State v. People’s Ice, ete., Co., 
246 Mo. 168, 151 SW 101; Hellman v. 
Somerville, 212 Mo. 415, 111 SW 30; 
Meier v. Buchter, 197 Mo. 68, 94 SW 
883, 6 LRANS 202, 7 AnnCas 887; 
Hart v. Vicks, 129 Mo. 99, 31 SW 351; 
Missouri Exch. Bank v. Russell, 50 
Mo. 581; Hurst v. Robinson, 13 Mo. 82, 
53 AmD 134; Armstrong v. Farrar, 8 


Mo. 627; Mosby v. McKee, etce., 
Commn, Co:, 91 Mo. A. 500. 
Mont.—Lane v. Bailey, 29 Mont. 


548, 75 P 191; Pincus v. Reynolds, 19 
Mont. 564, 49 P 145. 


Nebr.—Marsh-Burke Co. v. Yost, 


[§§ 469-470 


Conspirators and Persons Acting 
A community of inter- 
between several persons acting 


together establishes a relation of agency®® which 
may render the admission of one of them competent 
against the others,®! although it was not made in 
the presence of the party against whom it is sought 


98 Nebr. 523, 153 NW 578; Cleland v. 
Anderson, 66 Nebr. 252, 92 NW 306, 
96 NW 212, 98 NW 1075, 5 LRANS 
136; Farley v. Peebles, 50 Nebr. 723, 
70 NW 231; Stratton v. Oldfield, 41 
Nebr. 702, 60 NW 82; prow v. Herr, 
21 Nebr. 113, 31 NW 246. 

N. H.—Coburn v. Storer, 67 N. H. 
86, 36 A 607; Jacobs vy. Shorey, 48 
N. H. 100, 97 AmD 586; Lee v. Lam- 
prey, 438 N. H. 13; Page v. Parker, 40 
N. H. 47. 

N. M.—Lockhart v. Washington 
Gold, ete.» Cos; 16) ING IM. 223,.410% ee 


N. J.—Patton v. Freeman, 1 N. J. 
rege: Black v. Lamb, 12 N. J. Ea. 

N, Y.-—Miller v. Harris, 117 App. 
Div. 395, 102 NYS 604, 125 App. Div. 
922 mem, 110 NYS 1188 mem [aff 194 
N. Y. 527 mem, 87 NE 1122 mem]; 
Douglas v. McDermott, 21 App. Div. 
8, 47 NYS 336; Osborn v. Robbins, 7 
Lans, 44; Peck v. Yorks, 47 Barb. 
131; Carpenter v. Sheldon, 7 N. Y. 
Super. 77; Dart v. Walker, 3 Daly 136; 
Legg v. anna 1 Den. 202; Apthorp 
v. Comstock, 2 Paige 482; La Bau v. 
Vanderbilt, 3 Redf. Surr. 384; Brush 
v. Holland, 3 Bradf. Surr. 240. 

N. G—Henderson- Snyder Co. v. 
Potk, 149 N. C. 104, 62 SE 904; Mc- 
Donald v. Carson, 95 N. GC. 3tT3 Barn- 
hardt v. Smith, 86 N. C. 473; Bryce Vv. 
Butler, 70 N. C. 585. 

Oh.—Roberts v. Briscoe, 1 Oh. Cir. 
Ct. 577,72 Oh. Cir. Dees 82sec 

Okl.—Campbell v. Newton, 52 Okl. 
517, 518, 152 P 841; American Trust 
Co. v.. Chitty, 36,Okl. 479,129 P 51. 

Or.—Ball v. Danton, 64 Or. 184, 129 
P 10382; Walker v. Harold, 44 Or. 205, 
74 P 705; Pacific Livestock Co. v. Gen- 
try, 38 Or. 275,, 61, P 422,65) B 597. 


Marshall, 223 Pa. 289, 72 A 627; Som- 
mer v. Gilmore, 160 Pa, 129, 28 A 
654; Lowe v. Dalrymple, 117 Pa. 564, 
12 A 567; Confer v. McNeal, 74 Pa. 
112; Burns v.)> McCabe, 72 Pa. 309; 
Deakers v. Temple, 41 Pa. 234; Mc- 
Dowell v. Rissell, 87 Pa. 164; Kelsey 
v. Murphy, 26 Pa. 78; Jackson v. Sum- 
merville, 138 Pa. 359; Bredin v. Bredin, 
3 Pa. 8is -Marren wv, Mintzer. HOE Pa: 
Cas. 610, 14 A 267; Green v. Kiefer, 
36 Pa. Super. 587; Holton v. New 
Castle Nurthern R. Co., 8 Pa. Co. 430. 
Tenn.—Girdner v. Walker, 1 Heisk. 
186; Irby v. Brigham, 9 Humphr. 750. 
Tex.—Martin Brown Co. v. Perrill. 
UC? Pes LOG S89 SW 9 (oe Putte! we 
Turner, 28 Tex. 759; Hardy v. De 
Leon, 5 Tex. 211; Taylor Bros. Jew- 
elry Co. v. Kelley, (Civ. A.) 189 SW 
340; Loftus v. Zier, (Civ. A.) 162 SW 
476; Longworth v. Stevens, (Civ. A.) 
145 SW “257; Cartwright v. Canode, 
(Civ. <A.) 138 SW 792; Sullivan v. 
Fant, 51 Tex. Civ. A. 65 110 SW 507; 
Perry v. State, 44 Tex, Civ. A. 55, 98 
SW 411; McCarty v. Hartford F. Ins. 
Co., 32 Tex. Civ. A. 122, 75 SW 934; 
Joy v. Liverpool, etc., Ins. Co., 32 Tex. 
Civ. A. -483, 74 SW 822; Hughes v. 
Waples-Platter Grocer Co., 25 Tex. 
Civ. A. 212, 60 SW 981. 
Vt.—-Hooker, etc.. Co. v. Hooker, 89 
Vt. 383, 95 A 649; Dubois v. Roby, 
84 Vt. 465, 80 A 150; Mower v. Mc- 
Carthy, 79 Vit. 142, 64 "A 578, 7 LRANS 
418, 118 AmSR 942; F. R. Patch Mfg. 
Co.’ v. Protection ‘Lodge No.) 27523. 
A, M., 77 Vt. 294, 60 A 74, 107 AmSR 
765; Wiadover v. Robbins, 2 Tyler 1; 
Broughton v. Ward, 1 Tyler 137. 
Va.—Claytor v. Anthony, 6 Rand. 
(27 Va.) 285. 
Wash.—Johns v. Arizona F. Ins. 
Co., 76 Wash. 349, 136 P 120, 49 
ere 101. 


' For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


1 


Va.—Carskadon v. Williams, 7 


j 
ee 


§§ 470-471] 


to be used.5? 


On the question of lawfulness of a combination, 
declarations of one of the parties in furtherance of 
its object are admissible against the others.5? 

(b) Common Purpose. 
gation of the existence of a conspiracy and common 


[§ 471] 


sty Va. 1; Ellis v. Dempsey, 4 W. Va. 


Wis-—Tucker v. Finch, 66 Wis. 17, 
27 NW 81 
Bing — Rox vi. Stone, 6 T. R. 527, 101 
Reprint 684. 
11 


Man.—Bertrand v. 
Man. 

“Where two persons are engaged 
together in the furtherance of a com- 
mon design to defraud others, the 
declarations of each relating to the 
enterprise are evidence against the 
other, though made in the latter’s ab- 
sence.” Lincoln v. Claflin, 7 Wall. 
132, 19 L. ed. 106 [quot Henderson- 
Snyder Co. v. Polk, 149 N. C. 104, 
107, 62 SE 904}. 

“Tn all cases where a conspiracy is 
shown, the act of one conspirator in 
the prosecution of the enterprise is 
considered the act of all, and may be 
shown in evidence against all.” 
Spencer v. Read, 217 Fed. 508, 516, 
133 CCA 360. 

[a]. The rule applies in cases of: 
(1) Conversion. Fullerton v. Ful- 
lerton, 91 Nebr. 649, 1386 NW 847. 
(2) Fraud. Lockhart v. Washington 
{FOLGS ete.,. Min: Coz, 16UNs M. 2235" 41.7 
P 833. (3) Fraudulent conveyances. 
Hellman v. Somerville, 212 Mo. 415, 
111 SW 30; Homewood People’s Bank 
v. Marshall, 223 Pa. 289, 72 A .627; 
Shelley v. Nolen, 38 Tex. Civ. A. 3438, 
39 ‘Tex. Civ. A. 307, 88 SW 524. See 
generally supra § 438. (4) Malicious 
prosecution and false imprisoninent. 
Abingdon Mills v. Grogan, 167 Ala. 
146, 52. S 596.. (5) Official miscon- 
duct. Perry v. State, 44 Tex. Civ. A. 
55, 98 SW 411. (6) Undue influence 
on a testator. In re Strachan, 166 
Cal. 162, 135 P 296; Meier v. Buchter, 
197 Mo. 68, 94 SW 883, 6 LRANS 202, 
7 AnnCas 887. (7) Wrongful seizure 
of property. Cartwright v. Canode, 
(Tex. Civ. A.) 138 SW 792. 

52. U. S.—Lincoln vy. Claflin, 7 
Wall. 132, 19.L. ed. 106. 

Ala.—Gilley v. Denman, 185 Ala. 
S61, 1645S 97. 

Del.—State v. Clark, 14 Del. 536, 
33 A 310 

T1l.—Philpot v. Taylor, 75 Ill. 309, 
20 AmR 241; Miller v. John, 111 Ill. 
A. 56 {aff 208.111. 173, 70 NH-27]. 

Ind.—Sanderson v. State, 169 Ind. 
301, 82 NE 525. ae 


Heaman, 


‘Windrem, 


- Towa 315, 114 NW 1047. 


Iowa.—Aughey  v. 

Ky.—Smithern v. Waddle, 43 SW 
453, 19 KyL 1418; Oldham v. Bentley, 
6 B. Mon. 428. 

La.—Gaidry v. Lyons, 29 La. Ann. 

Avan eae v. Brown, 14 Gray 
419. 

Mich.—Peo. v. McGarry, 136 Mich. 
316, 99 NW 147. 

Minn.—Carson v. Hawley, 82 Minn. 
204, 84 NW 746. 

Mo.—State v. Darling, 199 Mo.. 168, 
97 SW 592. 

Mont.—State v. Allen, 34 Mont. 403, 
PW hl ea Ler 

NE zt ae v. Saidel, 71 N. H. 558, 


53 A 8 

N. $0. ssa peonl v. Freeman, 1 N. J. 
L. 434. 

N. C.—Henderson-Snyder Co. v. 


Polk, 149 N.C. 104, 62 SE 904. 

Tex.—Green v. State, (Cr.) 89 SW 
838. 

Va.—State v. Grove, 61 W. Va. 697, 
57 SE 296. , 

Wash.—Johns v. Arizona F. Ins. 
Co., 76 Wash. 849, 136 P 120, 49 
LRANS 101. 

58. Hitchman Goal, etc, Co. v. 
Mitchell, 245 U.S. 929, 38 Sct 65, 62 
L. ed. 260 [rev 214 Fed. 685; 131 CCA 
425 (aff and mod 202 Fed. 512), and 
mandate stayed 38 SCt 190 mem] 
or the. element of illegality may be 
shown by the declarations them- 
selves’). 

54, Foster v. Thrasher, 45 Ga. 517; 
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design is not sufficient to render an admission com- 


A mere alle- 


Wood v. Carpenter, 166 Mo. 465, 66 
SW 172; Ferguson v. Reeve, 16 NG 
. 193; Preston v. Bowers, 13 Oh. St. 
1, 82 AmD 430. 

55. U. S.—American Fur Co. v. U. 
S., 2 Pet. 358, 7 L. ed. 450. 

"Ala.—Pheenix Ins. Co. v. MOOE.. 78 
Ala. 284, 56 AmR 831. 

Ark.—Clinton v. Hstes, 20 Ark. 216. 

Cal.—Peo. v. Smith, 151 Cal. 619, 91 
bls 

Colo.—Smith v. Peo., 38 Colo. 509, 
88 P 453 

Conn.—Colt v. Eves, 12 Conn. 248. 

Fla.—Williams v. Dickenson, 28 
Fla. 90, 9 S 847. 

Ga.—Toster v. Thrasher, 45 Ga. 517. 


Ill.—Graff v. Peo., 208 Ill. 312, 70 
NE 299. 
121 Ind. 


Ind.—Moore v. Shields, 
267, 23 NE 89. 

Ind. T.—Driggers v. U. S., 7 Ind. 
T. 752, 104 SW 1166. 

Towa.—Miller v. Dayton, 57 Iowa 
423, 10 NW 814. 
ana .—State v. Jackson, 29 La. Ann. 

Me.—State v. Soper, 16 Me. 293, 33 
AmD 665 

Md.—Lawrence v. State, 103 Md. 
17'.163.-4..96. 

Mass.—Blanchette v. Holyoke St. 
R. Co., 175 Mass. 51, 55 NE 481. 

Miss.—Lynes Vv. State, 36 Miss. 617. 

Mo.—State v. Forshee, 199 Mo. 142, 
TUS NVig ooo. 

Mont.—Harrington v. Butte, etc., 
Min. Co., 19 Mont. 411, 48 P 758. 

N. H.—Jacobs v. Shorey, 48 N. H. 
100, 97 AmD 586; Lee v. Lamprey, 43 
N. H. Ae 

N. oie ne v. Wills, 9 N. M. 
408 50) Pest 

yen ath v. Carpenter, 72 App. 
Div: 258, 76 NYS 105; Lederer v. Ad- 
ler, 46 Misc. 564, 92 NYS 827; Dart 
Vv. Walker, 3 Daly 136. 

Oh.—Fouts v. State, 7 Oh. St. 471. 

Or.—Facific Livestock Co. v. Gen- 
LLY, 18'S" OL. 200, Ole e422, 00) bab ols 

Pa.—Com. v. Zuern, 16 Pa. Super. 


588. 
S: Boker AVERILL, Sy Geass BS 
282,157 NW 105 
rete pronase v. State, 5 Coldw. 
A.) 


360. 

Tex.—Schallert v. Boggs, (Civ. 
204 SW 1061; Vaughn v. Morris, (Civ. 
A.) 180 SW 954; Henderson County 
v. Carpenter, (Civ. A.) 98 SW 413. 
our Va.,—BEllis v. Dempsey, 4 W. Va. 

Wis.—Schultz v. State, 133 Wis. 
215, 113 NW 428. 

[al So long as the common pur- 
pose remains a competent declaration 
may be made at any time. Fogerty v. 
Jordan, 25 N. Y. Super. 319 

{[b] Declarations before the agree- 
ment was entered into are not admis- 
sible against persons other than the 
declarant. Williams v. Dickenson, 28 
Fla. 90, 9 S 847; Blanchette v. Hol- 
yoke St. R. Co., 175 Mass. 51, 55 NE 
481; Legg v. Olney, 1 Den. (N. Y.) 
202; Fouts v. State, 7 Oh. St. 471. 

[ec] Partial completion of the pro- 
jected enterprise does not exclude an 
otherwise relevant statement. Cog- 
hill v. Kennedy, 119 Ala. 641, 24 S 
459; Miller vy. Dayton, 57 Iowa 423, 
10 NW 814. 

{[d] Declarations contemporaneous 
with overt acts showing the existence 
of a conspiracy are admissible. Kel- 
ley v. Peo., 55 N. Y. 565, 14 AmR 342. 

56. U. S.—uU. S. v. Richards, 149 
Fed. 443; Morning Journal Assoc. v. 
Duke, 128 Fed. 657, 63 CCA 459 [aff 
120 Fed. 860, and certiorari den 194 
U./S. 632, 24 SCt 856, 48 L. ed. 1159]; 
Kansas City Star Co. v. Carlisle, 108 
en 344, 47 CCA 384. 

Ala.—Morris v. State, 146 Ala. 66, 
41 S 274. 


Ark.—Butt v. aie 81 Ark.'173, 98 
1'SW 723, 118 AmSR 4 


petent against parties other than the declarant;°+ 
it must appear that there existed, at the time when 
the statement was made,°> an agreement, express or 
implied, to carry out the common purpose in a defi- 
nite way by united efforts.°® 


This may be proved 
Cal.—Peo. v. Kelly, 133 Cal. 1, 64 P 
91 


Colo.—Chappell v. John, 45 Colo. 
rien 99 P 44,132 AmSR 134, 16 AnnCas 
54 

Conn.—Colt v. Eyes, 12 Conn. 243.‘ 

Ga—Suttles v. Sewell, 117 Ga. 214; 
43 SE 486; Foster v. Thrasher, 45 Ga. 
BIT: 

Ind.—Moore_ v._ Shields, 121 Ind. 
267, 28 NE 89; Wolfe v. Pugh, 101 
Ind. 293. 

Ind. T.—Driggers v. U. S., 7 Ind. 
T. 752,104 SW 1166. 

Iowa.—Schuster v. Davis Bros., 
Ine., 170 NW 292; Hertrich v. Hert- 
rich, 114 Iowa 643, 87 NW 689, 89 
AmSR 389; Hackett v. Freeman, 103 
Iowa 296, 72 NW 528; Wiggins v. 
Leonard, 9 Iowa 194. 

Ky.—Leech v. Farmers’ ‘Tobacco 
Warehouse Co., 171 Ky. 791, 188 SW 
886; Cole v. Collins, 166 Ky. 645, 179 
SW 607; Louisville Gas Co. v. Ken- 
tucky Heating Co., 142 Ky. 253, 134 


per 
i) 


SW 205; Metcalfe v. Conner, Litt. Sel. 
Cas. 497, 12 AmD 340. 

La.—Reid v. Louisiana State Lot- 
tery Co., 29 La. Ann. 388. 

Me.—Smith v. Tarbox, 70 Me. 127. 

Md.—Lawrence v. State, 103 Md. 
UTP iGSLARI GC: 

Mass.—Dole v. Wooldredge, 142 
Mass. 161, 7 NE 832; Burke v. Miller, 
7 Cush. 547. 

Mich.—Henrich v. Saier, 124 Mich. 
86, 82 NW 879; Krementz v. Howard, 
109 Mich. 466, 67 NW 526; Mawich v. 
Pusey, 47 Mich. 10, 8 NW 587, 10 NW 

Minn.—Matthews v. Hershey Lum- 


ber Co., 65 Minn. 372, 67 NW 1008. 
Weg Cameron v. Lewis, 59 Miss, 


Mo.—Meier v. Buchter, 197 Mo. 68, 
94 SW 883, 6 LRANS 202, 7 AnnCas 
887; Wood v. Carpenter, 166 Mo. 465, 
66 SW 172; In re Largue, 198 Mo. A. 
261, 200 SW 83; J. I. Case Plow Works 
v. Ross, 74 Mo, A. 437. 

Nebr.—State v. Merchants’ 
81 Nebr. 704, 116 NW 667. 

N. H.—State v. Pike, 51 N. H. 105. 


Bank, 


N. J.—Christy v. New York Cent., 

oene R.-}Co.,, 90 N.. J. £5540, 10f* A 
v3 s 
N. Y.—Lent v. Shear, 160 N. 


462, 55 NE 2; Brackett v. Crieveras 
128'N. Y. 644, 28 NE 365; Rutherford 
Vv. Schattman, 119 N. Y. 604, 23 NE 
440; Pfeffer v. Kling, 58 App. Div. 
179, 68 NE 641 [aff 171 N. Y. 668 
mem, 64 NE 1125 mem]; Douglas v: 
MeDermott, 24 App. Div. 8, 47 NYS 
336; Jones v. Hurlburt, 39 Barb. 403; 
Matter of Hermann, 87 Misc. 476, 150 
NYS 118; Lederer v. Adler, 46 Misc. 
564, 92 NYS 837. 

ras C.—Bryce v. Butler, 70 iN i 


Oh.—Patton v. State, 6 Oh. St. 467. 
Okl1. Seer ans Newton, 52 Okl. 
517, 518, 152 P 84 
p Or State v. White 48 Or. 416, 8 

Pa.—Marshall v. Faddis, 199 Pap 
397, 49 A 225; Helser v. McGrath, ‘58 
Pa. 458; Benford v. Sanner, 40 Pa. ; 
80 AmD 545; Kelsey v: Murphy, 26 
Par oss Green v. Kiefer, 36 Pa. Super: 
58s Holton v. New Castle Northern 
iE Co., So Pa, Con 450: 

Tenn. —Lyons v. Wattenbarger, 1 
Heisk. 193. 

Tex.-—Cranfill vy. Hayden, 97 Tex 
544, 80 SW 609; Missouri, etc., R. Co. 
v. Moses, (Civ. Ad) Sas SW 1037; 
Howard v. Gulf, etc., R. Co., (Civ. I) 
135 SW 707; Little v. Rich, 55 Tex. 
Civ.8 AS23826; 118 SW 1077; Ft. Worth 
Live-Stock Commn. Co. v. Hitson, 
(Civ. A.) 46 SW 915; Phcenix Ins. Co. 
v. Padgitt, (Civ. A.) 42 SW 800. 

Vt.—Goss v. Burt, 84 Vt. 52, 78 A 
120; Williams vy. Norton, 81 Vt. ali sy] 
A 146: Mower v. McCarthy, OT sie 142, 
155, 64 A 578, 7 LRANS 418, 118 
AmSR 42, 
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by either 


statement.®° 


The order of proof rests in the discretion of the 
court, which may receive the statement subject to 
its being connected later in the trial by a showing 
as to the existence of the common design.** 


direct or circumstantial evidence.*’ 
Declarations of one of the persons alleged to be 
engaged in the common design are not admissible to 
prove its existence,®® but may be received in corrob- 
oration if sufficient evidence is produced aliunde.®® 
The evidence need not be conclusive; prima facie 
proof of the common design is sufficient to admit the 
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[§ 472] (c) 


[§§ 471-472 


prima facie evidence of the ezisterice of a conspiracy 
has been produced is ordinarily a preliminary ques- 
tion for determination by the court,®? but the ack, 
of conspiracy is ultimately a question for the jury,® 
who are also to decide whether the declarations were 
made in furtherance of the common design.%4 


Nature and Object of Statement. 


In order that a declaration of one party to a con- 


Questions for court and jury. ee sufficient 


Va.—tTriplett v. Goff, 83 Va. 784, 3 
SE 525; Claytor v. Anthony, 6 Rand. 
(27 Va.) 285. 

Wash.—State v. Dilley, 44 Wash. 
207,87 P1338, 

W. Va—Carkskadon v. Williams, 7 


W. Va. 1 
133 Wis. 


Wis.—Schultz 
215, 113 NW 428. 

“A foundation must first be laid by 
proof sufficient in the opinion of the 
trial court to establish prima facie 
the fact of conspiracy between the 
parities, or proper to ke laid before 
the jury as terding to establish such 
consviracy before admissions of an 
alleged co-conspirator can be ad- 
mitted.” Mower v. McCarthy, supra. 

57. U. S.—wU. S. v. Richards, 149 
Fed. 443. 

Ark.—-Butt v. states 81 Ark. 173, 98 
SW 7238, 118 AmSR 4 

Ind.— Sanderson v. “State, 169 Ind. 
801, 82 NE 525. 

Towa.—State v. . Crofford, 133 Iowa 
478, 110 NW 921. 

Ky.—Com. v. Hargis, 124 Ky. 356, 
99 SW 348, 30 KyL 510. 

Mo.—State v. Darling, 199 Mo. 168, 
97 SW 592; Mosby v. McKee, ete., 
Commn., Co., 91 Mo. 'A. 500; Hart v. 
Hopson, 52 Mo. A. 177. 

Nebr.—Farley v. Peebles, 50 Nebr. 
723, 70 NW 231. 

N. Y.—Matter of Hermann, 87 Misc. 
476, 150 NYS 118. 

Or.—State v. White, 48 Or. 416, 87 
P.137; State v. Ryan, 47 Or. 338, 82 
P 703, 1 LRANS 862. 

Tex.—Field v. Field, 39 Tex. Civ. 
A. 1, 87 SW 726; McCarty v. Hart- 
ford F. Ins. Co., 33 ‘Tex. Civ. A. 122, 
75 SW 934, 

Wash.—State v. Dilley, 44 Wash. 
207, 87.P 13838 

“It is not necessary that there 
should be positive evidence of a con- 
spiracy; it is sufficient if the circum- 
stances show that the parties had 
embarked in a joint undertaking to 
commit a wrong.” Riehl v. Evans- 
jks Fdy. Assoc., 104 Ind. 70, 3 NE 


wv. State, 


[a]. Proof of other wrongful acts 
or schemes of the alleged conspira- 
tors to obtain from testatrix property 
other than that bequeathed to them 
by the will is admissible on the issue 
of conspiracy. Matter of Hermann, 
87 Mise. 476, 150 NYS 118. 

58. U. S.—Hitchman Coal, etc., Co. 
v. Mitchell, 245 U. S. 229, 38 SCt 65, 
62 L. ed. 260 [rev 214 Fed. 685,131 
CCA 425 (rev 202 Fed. 512), and man- 
date stayed 38 SCt 190 mem]. 

Ky.—Metcalfe v. Conner, Litt. Sel. 
Cas. 497, 12 AmD 3840. 

Mich.——Kimble v. Gillard, 177 Mich. 
250, 143 NW 79. 

Minn. —Cooper v. Breckenridge, 11 
Minn. oe 

N. Y.—lLent v. Shear, 160 N. Y. 
462, 55 NE 2 [rev 20 App. Div. 624, 
46 NYS 1095]. 

Pa.—Benford v. Sanner, 40 Pa. 9, 
80 AmD 545. 

Va.—Danville Bank v. Waddill, 31 
Gratt. (72 Va.) 469. 

Aa gay Va.—Dickinson v. Clarke, 5 W. 


rae ° snegality of the combination 
may be proved by the declarations of 
the parties thereto, where existence 
of the combination has been shown by 
other evidence. Hitchman Coal, etc., 


Mitchell, 245 U. S. 229, 38 SCt 

6s. 82 L. ed. 360 [rev 214 Fed. 685, 
131 CCA 425 (rev 202 Fed. 512), and 
mandate stayed 38 SCt 190 mem]. 

59. Chicago, ete., R. Co. v. Collins, 
56 Ill. 212; Bryce ve Butler, 70 N. on 
585. 

60. Conn.—Cooke v. ‘Weed, 90 
Conn. 544, 97 A 765. 

Ind.—Hubble v. Osborn, 31 Ind. 249. 

Mo.—Palmer v. Huckstep, ASA INLO: 
A. 512, 196 SW 1053. 

N. Y.—Wilson v. O’Day, 5 Daly 
354. 

N. Poe aia Snyder Co. v. 
Polk, 149 N. C. 104, 62 SE 904. 

Ok 1._-Campbell v. Newton, 52 Okl. 
517, 518, 152 P 841. 

ob —Kimmell v. Geeting, 2 Grant 
1 

Tex.—Schallert v. Boggs, (Civ. A.) 
204 SW 1061. ; 

Va.—Danville Bank v. Waddill, 31 
Gratt. (72 Va.) 469. 

[a] Evidence heid 
Henderson-Snyder Co. v. Polk, 149 
N. C. 104, 62 SE 904; Kimmell v. 
Geeting, 2 Grant (Pa.) 125 (division 
of profits of fraud). 

{b] Evidence held insufficient.— 
Goss v. Burt, 84 Vt. 52, 78 A 120. 

Glial $.-Spencer v. Read, 217 
Fed. 508, 133 CCA 360; Wright Vv. 
Stewart, 130 Fed. 905 [aft 147 Fed. 
321, 77 CCA 499, and certiorari den 
203 U. S. 590, 27 SCt.777, 51 LL. ed. 
330]; Kansas City Star Co. v. Carlisle, 
108 Fed. 344, 47 CCA 384 

Ark.—Butt v. State, $1 Ark, } 173, 
98 SW: 723, 118 AmSR 42. 

Cal.—Peo. v. Donnolly, 143 Cal. 394, 
LOU Mea fe 
a PSS we v. State, 31 Fla. 176, 12 

TIll.— Spies v. Peo., 122 Ill. 7,12 NE 
865, 3 AmSR 320. 

Ind.—F reese v. State, 159 Ind. 597, 
65 NE 915. 

Iowa.—State v. Grant, 86 Iowa 216, 
53 NW 120. 

Kan.—Drysdale v. Wetz, 102 Kan. 


680, 171) P6538. 

Md.—Lawrence v. State, 103 Md. 
17, 638 A 96. 

Mass.—Dole _ v. Wooldredge, 142 
Mass. 161, 7 NE 832 

Mich.—Peo. v. McGarry, 136 Mich. 
316, 99 NW 147. 

Minn.—St. Paul Distilling Co. v. 
Pratt, 45 Minn. 215, 47 NW 789. 

Mo.—State v. Darling, 199 Mo. 168, 
97 SW 582. 

Nebr.—Farley v. Peebles, 50 Nebr. 
723, 70 NW 281. 

N. H.—Cohn v. Saidel, 71 N. H. 558, 
53 A 800. 

N. Y.—Matter of Hermann, 87 Misc. 
476, 150 NYS 118. 

Okl.—Wells v. Terr., 14 Okl. 436, 
78 )P 124. 

Or.—State v. pany 47 Oxvii888."82 
P 703, 1 LRANS 862. 

Wash.—State v. Dilley, 44 Wash. 
ZO Rs Sinks LS se 

Wis.—Schultz v. State, 133 Wis. 
215, 1138 NW 428. 

“Declarations of the alleged con- 
spirators may be admitted before the 
conspiracy is sufficiently shown, the 
plaintiff undertaking to furnish such 
proof later; but this rests in the dis- 
cretion of the trial court, and its rul- 
ing in admitting or excluding such 
testimony will not ordinarily be dis- 
turbed by an anvpellate court.” Spen- 


sufficient.— 


spiracy or common enterprise may be reéeived 
against another it is necessary that such declaration 
should relate to the’ common object and be made 
while the declarant is engaged in carrying it out.® 


Grn ea Read, 217 Fed. 508, 516, 133 
[a] yn @ probate court it is not. 
necessary to prove a conspiracy be- 


fore the declarations of coconspira-- 


tors are received, provided the con-- 
spiracy is proved at some stage of 
the case. If there is a failure of such 
proof the declarations may be disre- 
garded. Matter of Hermann, 87 Misc. 
476, 150 NYS 118. 

62. Com. v. Brow wn, 14 Gray 
(Mass.) 419; State v. Roberts, 201 Mo. 
702, 100 SW 484; Schallert v. Boggs, 
(Tex. Civ. A.) 204 SW 1061; Senate 
v. State) 133. Wis: 215,113, NW, 428: 
Schultz v. State, 125 Wis. 452, 104 
NW 90. 

63. Stewart v. Johnson, 18 N. J. L. 
87; Wallace v. State, 48 Tex. Cr. 318, 
87 SW 1041; Nelson v. State, 48 Tex. 
Cr. 274, 87 SW 1438. 

64. State v. Dilley, 44 Wash. 207, 
Sia AS 3e 

65. U. S—Jack v. Mutual Reserve. 
Fund L. Assoc., 113 Fed. 49, 51 CCA 

; U. S.. Bank v. Lyman, 2 F. Cas. 

924, 1 Blackf. 297, 20 Vt. 666 [aff 
i How. 225, 13 L. ed. 965]. 

Ala—Pheenix Ins. Co. v. Moog, 78 
Ala. 284, 56 AmR 81. 

Ark. — Ramsey v. Flowers, 72 Ark. 
316, 80 SW 147; Clinton v. Estes, 20 
Ark. 216. 

Cal Barkly v. Copeland, 86 Cal. 
483, 25 Pd 
«90 10e, Smith v. Peo., 38 Colo. 509, 

Conn.—Cowles v. Coe, 21 Conn. 220; 
anes v. Preston, 2 Day 295, 2 ‘Amb 

D. C.—Main v. Aukam, 4 App. 51. 

Ida.—State v. Corcoran, 7 Ida. 220, 
61 P 1034 

Ill.—Miller v. John, 111 Till. A. 56 
{aff 208 Ill. 173, 70 NE 27]. 

Ind.—Moore v. Shields, 121 Ind. 267, 
el NE 89; Smith v,. Freeman, 71 Ind: 

Ind. T.--Driggers WV W.2 Soe ainds 
T. 752,104 Sw 1166. 


Iowa.—State v. Crofford, 121 Iowa - 


395, 96 NW 889. 

Ky.—Hall v. Com., 93 SW 904, 29 
KyL 851. 

La.—-State v. Barrett, 117 La. 1086, 
42 S$ 518. 

Me.—Davis v. Keene, 23 Me. 69; 
Aldrich v. Warren, 16 Me. 465. 

Mad.—Lawrence v. State, 103 Md. 
17, 638 A 96. 

Mass.—Com. v. Brown, 14 Gray 419. 

Mich.—Kdgell v. Francis, 66 Mich. 
303, 33 NW 501, 

Minn. —Nicolay v. Mallery, 62 Minn. 


119, 64 NW_108; Adler v. Apt, 30. 


Minn. 45, 14 NW 63. 

Miss.—Trimble v. Turner, 21 Miss. 
348, 53 AmD 90; Helm v. Natchez Ins, 
Co., 16 Miss. 1977, 

Mo,—Hellman  v. Somerville, 212 
Mo. 415, 432, 111 SW 30 [quot Gyel: 
Meier v. Buchter, 197 Mo. 68, 94 S 
883, 6 LRANS 202, 7 AnnCas $37. 
Poe v. Stockton, 39 Mo. Ave 508 
St. Louis Paint Mfe. Conays Mepham. 
30 Mo. A. 15; Weinstein v. Reid, 25 
Mo. A. 41. 

Mont.—State v. Allen, 34 Mont. 
403.5 87-2. 1t7; Harrington v. Buite, 
ete., Min. Co., 19 Mont. 411, 48 PB 758. 

Nebr.—Baker vy. Union Stock Yards 
Nat. Bank, 63 Nebr. 801, 89 NW 269, 
93 AmSR 484; Farley v. Peebles, 50 
Nebr. 723, 70 NW 231. 


For later cases, developments and chang’es in the law see cumulative Annotations, same title, page and note number. 
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[§ 473] (d) 


Independent 


disposition," 


[§ 474] Narrative 


(e) 


N. H.—Jacobs v. Shorey, 48 N. H. 
100, 97 AmD 586; Lee v. Lamprey, 43 
N. H. 13. 

N. M.—Terr. v. Neatherlin, 13 N. 
M. age 85 P 1044. 

N. Y.—Voisin v. Commercial Mut. 
Ins. Co., 60 App. Div. 139, 70 NYS 
147; Miller v. Barber, 4 Hun 802 (aff 
66 N. Y. 558]; Moers v. Martens, 29 
Barb. 361, 8 AbbPr 257, 17 HowPr 
280; Dart v. Walker, 3 Daly 136; Mat- 
ter of Hermann, 87 Misc. 476, 150 
NYS 118; Lederer v. Adler, 46 Mise. 
564, 92 NYS 827; Flagler v. New- 
combe, 13. NYS 299; Sellick v. Keeler, 
1 NYSt 594; Apthorp v. Comstock, 2 
Paige aie 
rhe C.—State v. George, 29 N. C. 

Oh.—F outs v. State, 7 Oh. St, 471. 

Or.—State v. Ryan, 47 Or. 338, 82 
P 7038, 1 LRANS 862; Sheppard Vv. 
Yocum, 10 Or. 402. 

Pa.—Scott v. Baker, 37 Pa. 330; 
Rogers v. Hall, 4 Watts 359; Price v. 
Junkin, 4 Watts 85, 28 AmD 685; 
Wilbur v. Strickland, 1 Rawle 458; 
Hinchman vy. Richie, Brightly 143; 


areee Pav. Co. v. Bickel, 14° Phila. 
Hanes —Strady v. State, 5 Coldw. 
Tex.—Brown vv. Chenoworth, 651 
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purpose,’* and hence a declaration by a conspira- 
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incompetent against his associates,’® and this is true 
even though it was made by him as a witness in 
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the statement of one competent against the other.®° 
(b) Husband and Wife.*! The general 
rule is that declarations or admissions of a husband 
are not admissible in evidence against his wife®? 
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Brothers and Sisters. In the 


absence of special authority duly established by 
preliminary proof a persen is not affected by declar- 
ations of his or her brother or sister.® 


Master and Servant. A servant’s 


declarations regarding the rights® or liabilities’? of 


incompetent against the master, 


except in so far as an agency as to the subject of 
the declaration is shown.1+ 


Partners—(a) In General. As a 


result of the agency arising out of the relation of 
the admissions of one partner as 
to matters of fact?® are competent against all the 
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“Upon the general ground of agency 
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fa] Discontinuance as to declar- 
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sumpsit against several defendants 
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it was error to deny a motion to strike 
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{h] Showing that contract was for 
benefit of firm.—Declarations of a 
partner at the time of making a 
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the declarant has since died1® or ceased to be a 
member of the firm,'® or that the person to whom 
the declaration was made was not a member of the 


firm.17 


, [§ 480] (b) Proof of Partnership. An admis- 
sion is not competent against persons alleged to be 
partners of the declarant until there has been affirm- 
ative evidence of the existence of the partnership!® 
sufficient to satisfy the court that the jury would 
reasonably be justified in finding that the partner- 


ship relation actually existed.19 
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The statements of 
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Harris v. Wilson, 7 Wend. 57. 
N. C.—Hilton v. McDowell, 87 N. 


. 364, 
£ Pa.—Tussey v. Behmer, 9 LancBar 


45. > 

Ss. C.—Allen v. Owens, 298. C. L. 
170. : : 
Tex.—Miller v. Laughlin, (Civ. A.) 
147 SW 711. 

19. Flock v. Williams, 175 Ill. A. 
319; Harris v. Wilson, 7 Wend. (N. 
Y.) 57; Hilton v. McDowell, 87 N. C. 
364 


[a] A contract between codefend- 
ants which shows a community of 
property, of interest, of profits, and 
of management in a certain business, 
makes a sufficient prima facie show- 
ing of a partnership between defend- 
ants to authorize the admission of 
declarations of either in relation to 
the busines&. Flock v. Williams, 175 
Il),-As, 319. ’ 

20. Jennings v. Estes, 16 Me. 323; 
Fogerty v. Jordan, 25 N. Y. Super. 
319 


21. Ala.—Owensboro Wagon Co. v. 
Bliss, 132 Ala. 253, 31 S 81, 90 AmSR 
907; Cross v. Langley, 50 Ala. 8; 
Scott v. Dansby, 12 Ala. 714. 


EVIDENCE 


ship relation.?4 


[§ 481]  (c) 


It is, however, 


Ark.—Campbell v. Hastings, 29 Ark. 
512; Berry v. Lathrop, 24 Ark. 12. 

Cal.—Dennis v. Kolm, 131 Cal. 91, 
8 3ieye4d 

Conn.—Bucknam v. 
Conn. 67. ¥ 

Fla.—Barwick v. Alderman, 46 Fla. 
433, 85 S 138. 

Ga. — Dodds v. Everett-Ridley- 
Reagan Co., 110 Ga. 303, 34 SE 1004; 
Thompson v. Mallory, 108 Ga. 797, 33 
SE 986; Boswell v. Blackman, 12 Ga. 
ee McCutchin v. Bankston, 2 Ga. 


ppil—Conley v. Jennings, 22 Ill. A. 


Ind.—Vannoy v. Klein, 122 Ind. 416, 
23 NE 526; Pierce v. McConnell, 7 
Black?. 170. 

BO aN eis v. Budd, 11 Iowa 
Me.—Burgess v. Lane, 3 Me. 165. 
Md.—Folk v. Wilson, 21 Md. 538, 

83 AmD 599. 

Mass.—Winchester v. Whitney, 138 
Mass. 549; Smith v. Collins, i115 Mass. 
388; Allcott v. Strong, 9 Cush. 323; 
Dutton v. Woodman, 9 Cush. 255, 57 
AmD 46; Tuttle v. Cooper, 5 Pick. 414. 

Minn.—Slipp v. Hartley, 50 Minn. 
118, 52 NW 386, 36 AmSR 629. 

Mo.—Strode v. Gilpin, 187 Mo. 383, 
86 SW 77; Rimel v. Haves, 83 Mo. 
200; Clark v. Huffaker, 26 Mo. 264; 
Qaceo ts Bank v. Outhwaite, 50 Mo. 


Nebr.—McCann v. McDonald, 7 
Nebr. 305; Converse v. Shambaugh, 4 
Nebr. 376. 

Nev.—Jones v. O’Farrel, 1 Nev. 354. 

N. H.—Rich v. Flanders, 39 N. H. 
304; Grafton Bank v. Moore, 13 N. 
H. 99, 88 AmD 478. 

N. J.—Uhler v. Browning, 28 N. J. 
L. 79; Flanagin v. Champion, 2 N, J. 
Eq. 51. 

N. Y.—Franklin v. Hoadley, 115 
App. Div. 5388, 101 NYS 374; Kirby v. 
Hewitt, 26 Barb. 607; Elliott v. Dud- 
ley, 19 Barb, 326; Davidson v. Hut- 
chins, 1 Hilt. 123; Parker v. Paine, 37 
Mise. 768, 76 NYS 942; Pretzfelder 
v. Strobel, 17 Misc. 152, 39 NYS 333; 
Whitney v. Ferris, 10 Johns. 66. 

N. C.—Sawyer v. Grandy, 113 N. C. 
42, 18 SE 79; Henry v. Willard, 73 
N. C. 35; McFadyen v. Harrington, 
ee a C. 29; White v. Gibson, 33 N. 

N. D.—Carson vy. Gillitt, 2 N. D. 255, 
50 NW _ 710. 
eames v. Kinney, 33 Oh. St. 

Pa.—Edwards v. Tracy, 62 Pa. 374; 
Trego v. Lewis, 58 Pa. 463; Cross- 
grove v. Himmelrich, 54 Pa. 203; 
Bowers v. Still, 49 Pa. 65; Lenhart 
v. Allen, 82 Pa. 312; Wolle v. Brown, 
4 Whart. 365; Johnston v. Warden, 3 
Watts 101; Richardson y. Aldrich, 6 
Phila. 534. 

S. C—Providence Mach. Co. v. 
Browning, 70 S. C. 148, 49 SE 325; 
McCorkle v. Doby, 32 S. C. lL. 396, 
47 AmD 560. 

Tex.—Moore v. Williams, 31 Tex. 
Clive A. 2387, (2 SW: 2229 Prank vid. S: 
Brown Hardware Co., 10 Tex. Civ: A. 
430, 31 SW 64. 

W. Va.—Dickinson v, Clarke, 5 W. 
Va. 280. 


Barnum, 15 
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the existence of the partnership,”! except as against 
himself,?? although it has been held that the part- 
nership may be proved by the successive declara- 
tions of each of the several partners,?? and the 
statement of an alleged partner may be used to 
corroborate other independent proof of the partner- 


Scope of Declarations. In order 


to be admissible against partners of the declarant, 
the statement must be within the scope of the part- 
nership business,?° and, when the form of the trans- 
action is such as clearly to indicate that it is not a 
firm matter, the partner cannot make it such by his 
declarations to that effect.2° A partner is bound by 
statements in accounts and other communications 
sent out by a copartner, so far as the matters are 
within the scope of the partner’s business,?7 but 


Eng.—Dllis v. Watson, 2 Stark. 453, 
3 ECL 485. 

B. C.—British Columbia Iron Works 
Co. v. Buse, 4 B. C. 419. 

Ont.—Carfrae v. Vanbuskirk, 1 
Grant Ch. (U. C.) 539. 

[a] As to who constitute the part- 
nership, the declarations of a con- 
ceded partner are inadmissible. Rec- 
tor v. Robins, 74 Ark. 437, 86 SW 667. 

22. Card v. Moore, 68 App. Div. 
327, 74 NYS 18 [aff 173 N. Y. 598, 
66 NE 1105]; Edwards v. Tracy, 62 
Pa. 374; Bowers v. Still, 49 Pa. 65; 
Lenhart v. Allen, 32 Pa. 312; John- 
ston v. Warden, 3 Watts (Pa.) 101; 
Taylor v. Henderson, 17 Serge. & R. 
(Pa.) 453; Carr v. Wright, 1 Wyo. 157. 

23. Barwick v. Alderman, 46 Fla, 
433, 35 S 13; Chamberlin v. Fisher, 
117 Mich. 428, 75 NW 931; Reed v. 
Kremer, 111 Pa. 482, 5 A 287, 56 AmR 
295; Edwards v. Tracy, 62 Pa. 374; 
Painter v. Austin, 37 Pa. 458; Haughey 
v. Strickler, 2 Watts & S. (Pa.) 411. 

24. Berry v. Lathrop, 24 Ark. 12. 

25. Cal.—Dondero v. O’Hara, 3 Cal. 
A. 633, 86°P 985. 

Colo.—Kindel v. Hall, $ Colo. A. 
63, 44 P 781. 

__Ga.—Smith v. Lanier, 101 Ga. 137, 
28 SE 653. 

Ill.—Hahn v. St. Clair Sav., etc., 
Co., 50 Ill. 456; Low v. Arnstein, 73 
ut as 215; Bruner v. Nisbett, 31 Ill. 


A. : 

Ind.—Boor v. Lowrey, 103 Ind. 468, 
3 NE 151, 538 AmR 519; Britton v. 
Britton, 19 Ind. A. 638, 49 NE 1076. 

Md.—Wells v. Turner, 16 Md. 133. 

Mass.—Taft v. Church, 162 Mass. 
527, 39 NE 283; Collett v. Smith, 143 
Mass. 473, 10 NE 173; Odiorne v. 
Maxcy, 15 Mass. 39. 

Minn.—Slipp v. Hartley, 50 Minn. 
118, 52 NW 386, 36 AmSR 629. 

Mo.—Rimel v. Hayes, 83 Mo. 200; 
Cady v. Kyle, 47 Mo. 346. 

N. H.—Webster v. Stearns, 44 N. 
H. 498; Pierce v. Wood, 23 N. H. 519. 
2585 Y.—Elliott v. Dudley, 19 Barb. 
20. 

SR C.—White v. Gibson, 33 N. C. 
aT Aes v. Schaeffer, 180 Pa. 618, 


37 A 

S. C—Wyatt v. Cely, 86 S. C. 539, 
68 SE 657; Robertson y. Blair, 56 S. 
C. 96, 34 SE 11, 76 AmSR 543. 

Tex.—Hunter v. Hubbard, 26 Tex. 
537; Mindes Millinery Co. v. Well- 
born, (Civ. A.) 201 SW 1059. 

Vt.—Barrett v. Russell, 45 Vt. 43. 

Wyo.—Hester v. Smith, 5 Wyo. 291, 
40 P 310. 

[a] Statement to commercial 
agency.—In a suit for the dissolution 
of a partnership and for an account- 
ing, a statement made to a commer- 
cial agency by one of defendants 
alone, and not adopted by codefend- 
ant, is inadmissible to prove the as- 
sets and liabilities of the partnership. 


Kliger _v. Rosenfeld, 120 App. Div. 
396, 105 NYS 214. 
26. Ostrom v. Jacobs, 9 Mete. 


(Mass.) 454; Uhler v. Browning, 28 


Be ae L. 79; Lazarus v. Long, 25'N. 
Pe Md.—Safe Deposit, ete, Co. v. 


Turner, 98 Md. 22, 55 A 1023. 
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not by declarations in the declarant’s own favor 7° 
or as to his individual business.?9 

Narrative statements as to past transactions are 
not usually regarded as competent against partners 
of the declarant,?° although an admission as to the | 
way in which an accident was caused has been 


received.*+ 


[§ 482] (d) Statements after Dissolution of 
Partnership. Following early English authority,°? 
it has been held in a number of cases that state- 
ments of a partner made after dissolution of the 
firm in regard to business previously transacted are 
admissible against all the partners,°* 
incompetent to create a new or additional liability,** 


Minn.—Coleman v. Pearce, 26 Minn. 
123, 1 NW 846. 
apne .—Jones v. O’Farrel, 1 Nev. 
eee —Frost v. Hirsch, 16 Pa. Dist. 
Tex.—Vaughn v. Morris, (Civ. A.) 
180 SW_ 954 

Vt.—Rutland R., Steg ce v. Wil- 
liams, 90 Vt. 276, 98 A 

[a] Acauiescence ie: PRESS, in 
book entries.—The failure of a part- 
ner to inspect the firm books and ob- 
ject to any charges against him 
amounts to such an acquiescence in 
the entries therein relating to him- 
self or his relation to his partners 
as to bind him by them in an action 
for an accounting. Safe Deposit, etc., 
Co. v. Turner, 98 Mad. 22, 55 A 1023. 

28. Thompson vy. Hunter, 129 Ark. 
583, 195 SW 3838; Lewis v. Ailen, 17 
Ga. 300; Hunt v. Hunt, 1 Newfoundl. 


29. Hahn v. St. Clair Sav., etc., Co., 
456; Lockwood v. Beckwith, 
6 Mich. 168, 72 AmD 69; Wyatt v. 
Cely, 86S. Cc. 539, 68 SE 657. 

30. Mass.—Taft v. Church, 162 
Mass. 527, 39 NE 283. 
any. Y.—Thorn v. Smith, 21 Wend. 

N. C.—Clements v. Rogers, 95 N. C. 
248; White v. Gibson, 33 N. Ge. 283. 

Tex. —Stringfellow v. Montgomery, 
57 Tex. 349; Atwood v. Brooks, (A.) 
16 SW _ 535. 

Newfoundl.—Hunt v. Hunt, 1 New- 
foundl. 234 

31. Muench og 
Wis. 441, 96 NW 8 

32. Wood v. Bee dick, ip DAUNt, 
104, 105, 127 Reprint 771 (‘Since it 
, is clear that one partner can bind the 
other during all the partnership, upon 
what principle is it, that from the 
moment when it is dissolved, his ac- 
count of their joint contracts should 
cease to be evidence? and that those 
who are to-day as one person in in- 
terest, should to-morrow become en- 
tirely distinct in interest with re- 
gard to past transactions which oc- 
curred while they were so united’). 

33. Conn.—Bissell v. Adams, 35 
Munson v. Wickwire, 21 


Me.—Hinkley v. Gilligan, 34 Me. 


As piidiiaghs 119 


101; Darling v. March, 22 Me. 184; 
Parker v. Merrill, 6 Me. 41. 
Mass.—Buxton v. Edwards, 134 


Mass. 567; Taunton Iron Co. v. Rich- 
mond, 8 Metc. 434; Gay v. Bowen, 8 
Metc. 100; Vinal v. Burrill, 16 Pick. 
401; Bridge v. Gray, 14 Pick. 55, 25 
AmD 358; Cady v. Shepherd,/11 Pick. 
400, 22 AmD 379. 

N. H.—Rich v. Flanders, 39 N. H. 
304; Pierce v. Wood, 23 N. H. 519; 
Mann v. Locke, 11 N. H. 246. 

Te et v. Standart, 11 Oh. St. 

S. C.—Kendrick v. Campbell, 17 S. 
C. L. 522; Geddes v. Simpson, 2 S. C. 
Lge et Fisher v. Tucker, 6 3. C, Eq. 

Tex.—Nalle v. Gates, 20 Tex. 315; 
Cohen v. Adams, 13 Tex. Civ. A. 118, 
35 SW_ 303. 

Vt.—Loomis v. Loomis, 26 Vt. 198. 

Va.—Davis v. Poland, 92 Va. 225, 
23 SE 292. 

Re ge Vv. Cook; 11) Ont, Pri 
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or, alone, to prove indebtedness of the firm.*® The 


weight of modern authority, however, supports the 


view that admissions made by a partner after the 
dissolution of the partnership are not competent 
against the other partners for any purpose,** in the 
absence of prior authority or subsequent ratifica- 


tion,?7 even though such admissions relate to mat- 


although 


Que.—Dansereau Vv. hea aes 12 Que. 
SuRCK 86; Fisher v. Russell, 2 LCJur 

{a] Zhe operation of the statute 
of limitations (1) when it has not as 
yet barred a partnership debt may be 
arrested by declarations of a partner 
after dissolution. Bissell v. Adams, 
35 Conn. 299; McClurg v. Howard, 45 
Mo. 365, 100 AmD 378; Merrett v. 
Days oS Ne ge la 82, 20 AmR 362; 
Hopkins v. Banks, 7 Cow. (N. Y.) 
650. (2) As to creditors who receive 
part payment of a debt from a part- 
ner without notice of a previous dis- 
solution of the partnership, the same 
result follows. Buxton v. Edwards, 
134 Mass. 367; Gates v. Fisk, 45 Mich. 
522, 8 NW 558; Davison v. Sherburne, 
57 Minn. 355, 59 NW 316, 47 AmSR 
eae: Tappan v. Kimball, 30 N. H. 


34. Fripp v. Williams, 14 8. C. 502; 
Davis v. Poland, 92 Va. 225, 23 SE 


292. 
v. Poland, 92 Va. 225, 


35. Davis 
as ee 292. 

U. S.—Thompson v. Bowman, 
6 Walt 316. 18) Lis ed. (36; sells. 
Morrison, 1 Pet. 351, 7 L. ed. 174; 
In re Malschick, 217 Fed. 492; Cronk- 


‘hite v. Herrin, 15 Fed. 888; Bispham 


v. Patterson, 3 F.. Cas. No. 1,441, 2 
McLean 87, 

Ala.—-Harwell v. Phillips, etc., Mfe. 
Co., 123° Ala 460, 26 S.501; Jeffries 
Wa ‘Castleman, 75 Ala, 262; Kahn v. 
Boltz, 39 Ala. 66; Cunningham v. 
Bragg, 37 Ala. 436; Fail v. McArthur, 
31 Ala. 26; Rowland v. Boozer, 10 Ala. 
690; Fontaine v. Lee, 6 Ala. 889; Wil- 
son v. Torbert, 3 Stew. 296, 21 AmD 
ga v. Allen, 7 Ala. A. 397, 62 

Cal.—Dennis v. Kolm, 131 Cal. 91, 
6352 141" Curry .v." White, 51 (Cals 
530; Burns v. McKenzie, 23 Cal. 101; 
Dondero vy. O’Hara, 3 Cal. A. 6338, 86 
P 985. 

Ga.—Mitchen v. Allen, 128 Ga. 407, 
57 SH 721. 

Tll.—Winslow v. Newlan, 45 Ill. 
145; Miller v. Neimerick, 19 Ill, 172; 
Hitt v. Allen, 13 Ill. 596; Peoria Scrap 
Iron Co. v. Cohen, 113 Ill. A. 30; Wil- 
son v. Whitten, 99 Ill. A. 233. 

Ind.—Boor v. Lowrey, 103 Ind. 468, 
3 NE 151, 53 AmR 519; Conkey v. 
Barbour, 39 Ind. 196; Yandes v. Le- 
favour, 2 Blackf. 371. 

Iowa.—Sheldon v. Bigelow, 118 
Iowa 586, 92 NW 701. 

Kan.—Boynton v. Hardin, 9 Kan. 
Anal 6658534 P. 1.0.07), 

Ky.—Hamilton v. Summers, 12 B. 
Mon, 11, 54 AmD 509; Daniel v. Nel- 
son, 10 B. Mon. 316; Stockton v. John- 
son, 6 B. Mon. 408; Bentley v. White, 
3 B. Mon. 263, 38 AmD 186; Craig 
v. Alverson, 6 J. J. Marsh. 609; Walker 
v. Duberry, 1 A. K. Marsh. 189. 

La.—Conery v. Hayes, 19 La. Ann. 
325; Johnson v. Marsh, 2 La. Ann. 
772; Buard v. Lemée, 12 Rob. 243; 
Dupré v. Richard, 11 Rob. 497; Lam- 
beth v. Vawter, 6 Rob. 127; Lacho- 
mette v. Thomas, 5 Rob. 172. 

Md.—Owings v. Low, 5 Gill & J. 
nae Ward v. Howell, 5 Harr. & J. 


eo ick eeatas v. Fisk, 45 Mich. 522, 
8 NW 558 

Minn.—Shakopee First Nat. Bank v. 
Strait, 65 Minn. 162, 67 NW 987; Na- 


ters pending at the time of dissolution.%§ 

Winding up business. 
as the agent ofsthe others in winding up the business 
after the dissolution of the partnership, his admis- 
sions, within the scope of such agency, are compe- 
tent against the other partners, his principals.%® 
But declarations not connected with the winding up 


Where one partner acts 


tional Bank of Commerce v. Meader, 

40 Minn. 325, 41 NW 1043. 

ip remy ea! v. Strong, 53 Miss. 
Mo.—Dowzelot v. Rawlings, 58 Mo. 

75; Flowers v. Helm, 29 Mo. 324; 

American Iron Mountain Co. v. Evans, 


27 Mo. 552; Pope v. Risley, 23 Mo. 185; 
Brady v. Hill, 1 Mo. 315, 18 AmD 


503. 
dis ih oe a v. Champion, 2 N. 


N. 
J. Eq. 

N. Y Nichols v. White, 85 N. Y. 
5381; Kliger v. Rosenfeld, 120 App. 
Div. 396, =r05 NYS, 214; Mackintosh v. 
Kimball, 101 Anp. Div. 494, 92 NYS 
132; Williams v. Manning, 41 HowPr 
454: Baker v. Stackpool, 9 Cow. 420, 
18 AmD 508; Gleason -v. Clark, 9 Cow. 
57; Hopkins v. Banks, 7 Cow. 650; 
Walden v. Sherburne, 15 Johns. 409;. 
Hackley v. Patrick, 3 Johns. 536; 
eaouse v. Boyd, 4 Paige 17. 

C.—Moore v. Palmer, 132 N. C. 
960. 44 hag 673; Detrick v. McLean, 

112° N.C. 840, 17 SE 165. 

Pa.—Wilson v. Waugh, 101 Pa. 233; 
Hogg v. Orgill, 34 Pa. 344; Tassey 

hurch, 4 Watts & S. 141, 39 AmD 


Tenn.—Crumless v. 
Heisk. 190. 

W. Va.—Burdett v. Greer, 63 W. Va. 
515, 60 SE 497, 129 AmSR 1014, 15 
LRANS 1019, 15 AnnCas 935. 

Wis.—Western Assur. Co. v. Towle, 
65 Wis. 247, 26 NW 104. 

“The admission of one who had 
been a member of a dissolved partner- 
ship of the correctness of a claim 
made against the firm is not binding 
on his for mer partner.’ Smith v. Al- 
len, 7 Ala. A. 397, 401, 62 S 296. 

[a] A retiring partner is not af- 
fected by the statements of his asso- 
ciates made subsequent to his retire- 
ment. Pringle v. Leverich, 97-N. Y. 
181, 49 AmR 522. 

[b] Where the right of the declar- 
ant is relied on by his former part- 
ners, suing jointly with him, his ad- 
missions may be received, although 
the effect is to bar the entire action. 
Cochran v. Cunningham, 16 Ala. 448, 
50 AmD 186. 

37. Shakopee First Nat. Bank v. 
Strait, 65 Minn. 162, 67 NW 987. 
he White v. Kearney, 9 Rob: (La.) 

sy Ala.—Catlin v. Gilders, 3 Ala. 


2. Conn. 


too —Warner v. Allee, 1 Del. Ch. 
Ind.—Kirk v. Hiatt, 2 Ind. 322; 
Taylor v. Hillyer, 3 Blackf. 433, 26 


Sturgess, 6 


gconn-—Story v. Barrell, 


AmD 430; Lefavour v. Yandes, 2 
Blackf, 240. 
10 eY Stockton v. Johnson, 6 B. Mon. 


5 Gray 
so ich —Pennoyer v. David, 8 Mich. 
oie: Vv. dd: Mo. 
Bean Y.—WNichols v. White, 85 N. Y. 

Oh.—Feigley v. Whitaker, 22 Oh. 
St. 606, 10 AmR 778. 

Pa.— Wilson v. Waugh, 101 Pa. 233; 
Reppert v. Colvin, 48 Pa. 248: Hogg 
v. Orgill, 34 Pa. 344, 


pMlass—Ide v. Ingraham, 


Ferguson, 


For later cases, developments and changes in the law see cumulative Annctations, same title, page and note number. 
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of the business are not competent against former 


partners of the declarant.*° 
{§ 483] 


is competent against the surety,*® 


the extent of varying his liability** or of determin- 
ing the rights of several sureties as between them- 


Ss. onde oii v. Peay, 17 S. C.|v. Peterson, 125 Iowa 404, 101 NW 


ibe 

Eng.—Burton vy. Issitt, 5 B. & Ald. 
Bods elt taZs, L0G Reprint 1190; 
Pritchard v. Draper, 1 Russ. & M. 191, 
5 EngCh 191, 39 Reprint 74, Taml. 
332, 12 EngCh 332, 48 Reprint 132. 

[a] Where all the partners assist 
ja winding up the firm business, the 
same rule applies. FMeigley v. Whit- 
aker, 22 Oh. St. 606, 10 AmSR 778. 

40. La.—Conery v. Hayes, 19 La. 
Tae 825; Clarke v. Jones, 1 Roh. 


Perea “Eee v. Low, 5 Gill & J. 
ee —Ostrom v. Jacobs, 9 Metc. 


“Mien, .—Pennoyer v. Davis, 8 Mich. 


PAD Y.—Hackley v. Patrick, 3 Johns. 
41. St. Charles Sav. Bank v. Den- 
ker, 275 Mo. 607, 205 SW 208; Com. 
v. Kendig, 2 Pa. 448; Mutual F. Ins. 
Co. v2 Palmer; 20:U.:C)'Q: Bi 441¢ 

[a] Collusion between the princi- 
pal and the creditor will preclude the 
use of the principal’s admission. Com. 
v. Kendig, 2 Pa, 448. 

42. Bailey v. McAlpin, 122 Ga. 616, 
50 SE 388 [quot infra note 43]. See 
also cases infra note 43. 

“The admissions of a principal are 
prima facie evidence against his sure- 
ties, if made pending the relationship 
and concerning the transaction as to 
which the suretyship exists.”  Chi- 
cago Portrait Co. v. O’Neal, 6 Ga. A. 
425, 65 SE 161. 

43. U. S.—Guarantee Co. of North 
America v. Phoenix Ins. Co., 124 Fed. 
170,59 CCA 376; Ingle v. Collard, 2 
Cas -Nol 71,0421 Cranch Cries 134: 
U. S: v. Cutter, 25 EF. Cas. No. 14,911; 
2 Curt..ol7. 

Ala.—Walling v. Morgan County, 
126 Ala. 326, 28 S 483; Lewis v. Lee 
County, 73 Ala. 148; Dennis v. Chap- 
man, 19 Ala. 29, 54 AmD 186; Dumas 
v. Patterson, 9 Ala. 484; Bondurant 
v. State Bank, 7 Ala. 830. 

Ark.—State v. Newton, 33 Ark. 276. 

Cal.—Placer County vy. Dickerson, 
45 Cal. 12. 

Colo.—Jenness v. Black Hawk, 2 
Colo. 578; Thompson v. London Com- 
mercial Union Assur. Co., 20 Colo. A. 
DEVI URS AE NEE 

Ga.—Bailey v. McAlpin, 122 Ga. 616, 
50 SE 388; Dobbs v. Justices of Mur- 
ray County Inferior Ct., 17 Ga. 624; 
Stephens v. Crawford, i Ga. 574, 44 
AmD 680; Chicago Portrait Co. v. 
O’Neal, 6 Ga. A. 425, 65 SH 161; ese 
ican Surety COL: Wood, 2 Ga. A. 641, 
58: (‘SH 1116. rs 

Hawaii—Gay v. Farley, 16 Hawaii 


Ida.—Sanders v. Keller, 18 Ida. 590, 
ATP 350 

Tl.—Scovill Mfg. Co. v. Cassidy, 275 
Ill. 462, 114 NE 181, AnnCasi918Hh 
602; Bartlett v. Wheeler, 195 Til. 445, 
63 NE 169 [aff 96 Ill. A. 342]; Swift 
v. School Trustees, 189 Ill. 584, 60 
NE 44; Magner v. Knowles, 
325; Swisher v. Fidelity, ete., 
MGA tll AU 4 oe egw veh itle Guar- 
anty, etc., Co., 4156 Ill. A. 488; Guar- 
antee Co. of North America y. Chi- 
cago Mut. Bldg., etce., Assoc., 57 Ill. 
A. 254; Schureman v. Peo., 55 Ill. 
A. 629. 

Ind.—Federal Union Surety Co. v. 
Indiana Lumber, etc., Co., 176 _Ind. 
328, 333, 95 NE 4104 [cit Cyc]; Lane 
Vv. State, £7 Ind. 108; Parker v. State, 
8 Black. 292; Shelby v. Governor, 3 
Blackf._ 289; "Hotchkiss v. Lyon, 
Blackf. 222. 

Jowa.—Bartlett v. Illinois Surety 


-Co., 142 Iowa 538, 119 NW 729; Knott 


(6) Principal and Surety. In cases of 
suretyship, an admission of the principal, when 
made in good faith, in connection with the obli- 
gation or duties to which the suretyship relates,*? 


EVIDENCE 


selves.45 
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Competent admissions may be made by 


word of mouth,*® contained in books or other writ- 


although not to 


173; Mahaska County v. Ingalls, 16 
Iowa 81 
Kan.—Lee v. Brown, 21 Kan. 458. 
Ky.—FPendleton v. Commonwealth 
Bank, divla Ba Moni. 
Lote GAS I v. Zacharie, 10 La. 
Md.—McShane v. Howard Bank, 73 
Wid Liaw OFA. 764 VO” WEAN bb 2° 
Mass.—Singer Mfg. Co. v. Reynolds, 
168 Mass. 588, 47 NE 438, 60 AmSR 
417; McKim v. Blake, 139 Mass. 593, 
2 NE 157; Brighton Bank v. Smith, 
12 Allen 243, 90 AmD 144; Amherst 
Bank v. Root, 2 Metc. 522; Dexter v. 
Clemans, 17 Pick. 175; Boston Hat 
Manufactory. Vv. Messinger, 2 Pick 
23: 


Minn.—Hall v. U. Fidelity, etc., 
Co., 77 Minn. 24, 79 Sw 590; Lanca- 
shire Ins. Co. v. Callahan, 68 Minn. 
277, 71 NW 261, 64 AmSR 475. 

Miss.—U. S. Fidelity, etc., Co. v. 
Adams County, 105 Miss. 675, 638 S 
192; Montgomery v. Dillingham, 11 
Misc. 647. 

Mo.—St. Charles Sav. Bank v. Den- 
ker, 275 Mo. 607, 205 SW 208; Iather 
Matthew Young Men’s Total Absti- 
nence, etc., Soe. v. Fitzwilliams, 84 
Mo. 406; Babb v. Ellis, 76 Mo. 459; 
Union Sav. Assoe. v. Edwards, 47 Mo. 
445; Cheltenham VFire-Brick Co. v. 
Cook, 44 Mo. 29; State v. Grupe, 36 
Mo. 365; Withers v. The El] Paso, 24 
Mo. 204; State v. Bird, 22 Mo. 470; 
Nolley v. Callaway County Ct., 11 Mo. 
447; Blair v. Perpetual Ins. Co., 10 
Mo. 559, 47 AmD 129. 

N. H.—Hinkley v. Davis, 6 N. H. 
210, 25 AmD 457. 

N. Y¥.—Howe Mach. Co. v. Farring- 
ton, 82 N. Y. 121; Hatch v. Elkins, 65 
N. Y. 489; Vaughn Mach. Co. v: Quin- 
tard, 37 App. Div. 368, 55 NYS 1114 
[aff 165 N. Y. 649 mem, 59 NE 1132 
mem]; Yates v. Thomas, 35 Misc. 
552,71 NYS 11138; Hichhold v. Tiffany, 
20 Misc. 681, 46 NYS 534; Singer Mfg. 
Co./ Vv. Coon, 9 Misc. 465, 30 NYS 
232; Douglass v. Howland, 24 Wend. 
35 


N. C.—State v. Woodside, 30 N. C. 
104. 

N. D.—Great Western LL. Assur. 
Co. v. Shumway, 25 N. D. 268, 141 
NW 479. 

Okl.—Dietrich v. Dr. Koch Vege- 
table Tea Co., 156 P 188. 

Pa. Bachman v. Killinger, 55 Pa. 
414; Meade v. McDowell, 5 Binn. 195 


Tenn.— White v. German Nat. Bank, | 


9 Heisk. 475. 

Tex.—Barry v. Screwmen’s Benev. 
Assoc., 67 Tex. 250, 3 SW 261; Opet 
v. Denzer, (Civ. A.) 93 SW 527; Bates 
yv. Hivans, \2° Dex. “Ai "Cive Cas. 8 Zit. 

Vt. —Jangraw v. Perkins, 79 Vt. 107, 
64 A 449; Wilson _ v. Gréen, oe Neus 
450, 60 AmD 279; Brown v. ‘Munger, 
16, Vt. 127 

Va.—Walker v. Pierce, 21 Gratt. (62 
Via.) Tan. 

W. Va.—Star Grocery Co. v. Brad- 
ford, 70 W. Va. 496, 74 SE 509, 39 
LRANS 184. 

Wis.—Phillips v. Eggert, 133 Wis. 
318, 113 NW 686, 126 AmSR 963 

““’ dmissions of a principal, made 
during the transaction of the busi- 
ness for which the surety is bound, 
become a part of the res geste, and 
are admissible against the surety.” 
Bailey v. McAlpin, 122 Ga. 616, 631, 
50 SE 388. 

fa] Illustrations.—(1) An admis- 
sion by an insurance agent that he 
was indebted to the company in a 
certain amount was binding on the 
sureties on his bond. Great Western 
L. Assur. Co. v. Shumway, 25 N. D. 
268, 141 NW 479. 


ings,*7 or evidenced by silence or acquiescence.*§ 
Where the obligation of the surety is for the proper 
performance by the principal of the duties of an 
office or position, the declaration is competent only 
if made while the principal occupied such office or 
position ;*® but it is immaterial that he had been 
relieved, because of misconduct, from the per- 


on a constable’s bond the admission 
of the constable that he received cer- 
tain money under the execution is ad- 
missible against the sureties. Peo. 
v. Title Guaranty, ete., Co., 156 Ill, 
A. 488. (8) In an action against a 
contractor’s surety evidence that the 
principal, on being presented with a 
bill by plaintiff, stated that the job 
was about complete, and that he’ 
would mail a check as soon as it was 
completed, was prima facie admis- 
sible as an admission of some liabil- 
ity by the principal, although he was 
not a party to the action. Federal 
Union Surety Co. v. Indiana Lumber. 
etc., Co., 176 Ind. 328, 95 NE 1104. 

{[b] Death of the declarant does 
not render inadmissible any state- 
ments that were originally competent. 
U. S. Fidelity, ete., Co. v. Adams 
County, 105 Miss. 675, 68 S 192; Hink- 
ley v. Davis, 6 N. H. 210, 25 AmD 
457; Walker v. Pierce, 21 Gratt. (62 
Va.) 722. 

44, Barkley v. Bradford, 100 Ky. 
304, 38 SW 432,18 KyL 725; Nickols v. 
Jones, 166 Pa. "599, 31 A 329. 

45. Very v. Watkins, 23 How. (U. 
Se, a 16 L. ed. 522. 

U. S.—Ingle v. Collard, 13 F, 
Gin No. 7,042, 1 Cranch C. Cc. 134. 

Tll.— Swift v. School Trustees, 189 
Tll. 584, 60 NE 44; Peo. v. Title Guar- 
anty, ete., Co., 156 Ill, A. 488; Dra- 
Dee ve Grand Lodge B.S. B.%., 24 Ill. 

Md.—McShane v. Howard Bank, 73 
Md. 135, 20 A 776,°10 LRA 552. 

N. Y.—Yates v. Thomas, 35 Misc. 
bbz, 71 NYS 1118. 

I.—Atlas Bank v. Brownell, 9 R. 
Ts Beg. 11, AmR. 231. 

47. Star Grocery Co. v. Bradford, 
70 W. Va. 496, 74 SE 509, 39 LRANS 
184. See also cases infra this note. 

[a]. Statements in account books 
kept by or under the direction of the 
principal are admissible against a 
surety whose obligation is that the 
principal shall properly account for 
money received by him. McLean 
County v. Cowden, 240 Ill. 39, 88 NE 
285 [aff,143 Til. A, 24973 State v. 
McKee, 11 Gill & J. (Md.) 378; State 
v.. Paxton, 65 Nebr. 110, 90 NW 983; 
Peck v. Gilmer, 20 N. C. 391; Morrell 
v. Adams Express Co., 34 LegInt 321; 
State v. Teague, 9 S. C. 149; Bates 
v. Evans, 2 Tex. A. Civ. Cas. § 211; 
Middleton v. Melton, 10 B. & GC. 317, 21 
ECL 139, 109 Reprint 467; Witnash v. 
George, 8 B. & C. 556, 15 HCL 276, 
108 Reprint 1149; Jordan Hill School 
Dist. v. Gaetz, 8 Alta.-L. 433. 

[b> Accounts filed by the princi- 
pal in court are competent against 
the surety. State v. Stewart, 36 
eee 652; State v. Rosswaag, 3 Mo. A. 


[c] Official reports (1) of the prin- 
cipal as a public officer are compe- 
tent against the surety. McLean 
County v. Cowden, 240 Ill. 39, 88 NE 
285; Tompkins County Vv. Bristol, 99 
N. ¥. 316,°1-NE (878) (@)) Such “re- 
ports are competent only where it 
was the duty of the principal to make 
on State v. Fullenwider, 26 N. C. 

48. "Bartlett v. Illinois Surety Co., 
142 Iowa 538, 119° NW 720 

49. Ala.—Dennis Vv. Chapman, 19 
Ala. 29, 54 AmD 186. 

Ga.— Bailey v. McAlpin, 122 Ga. 
616, 50 SE 388; Freeman vy. Brewster, 
93 Ga. 648, 21 SE 165; Dobbs v. Mur- 
ray County, 17 Ga. 624. 

Ill.—Drabek v. Grand Lodge B. S. 
BAS: 24 Tile Ay 82: 

Ind.—Dickinson  v. Colter, 45 Ind. 


(2) In an action’ 445. 
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formance of duties other than that to which the 
Admissions made prior to 
the execution of the obligation,®?+ or 
statements made after breach of the obligation,°** 
or after expiration of the time for which the surety 
cannot be received against the surety. 
The liability of the surety cannot be established by 
the principal’s statement of what the surety has | by 


declarations relate.5° 


is held,°§ 


said.>4 
Representative of principal. 


against the surety.°° 


An admission by a surety, when made in good 
faith and in connection with the obligation as to 
which he is surety, is competent not only against 
the declarant but also against the principal.°® 


Ky.—Pollard v. Louisville, etce., R. 
Con Bush.59'%, 

Mass.—Chelmsford v. Demarest, 7 
Gr a, Ae 

Mo.—St. Louis v. Foster, 24 Mo. 141. 

N. Y.—Ayer v. Getty, 46 Hun 287. 

N. C.—Dixie F. Ins. Co. v. Ameri- 
can Bonding Co., 162 N. C. 384, 78 
SE 430. 

Oh.—Stetson v. New Orleans City 
Bank, 2 Oh. St. 167. 

S. C—State Bank v. Johnson, 88. C. 
L. 404, 12 AmD 645, 

Tex.—Lacoste v. Chief 
Bexar County, 28 Tex. 420. 

Eng.—Smith v. Whittingham, 6 C. 
& P. 78, 25 BCL 330. 

50. Father Matthew Young Men’s 
Total Abstinence, ete., Soc. v. Fitz- 
Fae 12 Mo. A. 445 [aff 84 Mo. 

51. Ga.—Johnson v. McCullough, 
59 Ga. 212. 


jee —Dexter v. Clemans, 17 Pick. 

Mo. Tae ate gue Fire-Brick Co. v. 
Cook, 44 Mo. 29. 

N. Y.—Matter of Williams, 26 Misc. 
636, 57 NYS 943. 

Okl.—Dietrich v. Dr. Koch Vege- 
table Tea Co., 56 OKl. 636, 156 P 188. 

Eng.—Smith v. Whittingham, 6 C. 
& P. 78; 256 BCL 330. 

“Admissions made before the con- 
tract was entered into by which the 
surety is bound are inadmissible 
against him.” Bailey v. McAlpin, 122 
Ga. 616, 681, 50 SE 3888. 

52. Ala.—Bondurant v. State Bank, 
7 Ala. 830; W. T. Rawleigh Medical 
Co. v. Hooks, (A.) 78 S 310. 

Ga.—Bailey v. McAlpin, 122 Ga. 
616, 50 SE 388. 

Tll.—Seovill Mfg. Co. v. Cassidy, 
275 Ill. 462, 114 NE 181, AnnCas1918E 
602 [aff 195 Ill. A. 448]; Kirkpatrick 
v. Howk, 80 Ill. 122. 

Ind.—Bocara v. State, 79 Ind. 270; 
Keegan v. Carpenter, 47 Ind. 597; 
Shelby v. Governor, 2 Blackf, 289; 
Hotchkiss v. Luyon, 2 Blackf. 222. 

Iowa.—-Knott v. Peterson, 125 Iowa 
404, 101 NW 178. 

Kan.—lLee v. Brown, 21 Kan. 458. 

Ky. Barkley v. Bradford, 100 Ky. 
804, 38 SW 432; Pollard v. Louisville, 
6le; RCo; 7 ’Bush 59%; ‘Cassity ‘v. 
Rebinson, 8B. Mon. 279. 

Mda.—Griffith v. Turner, 4 Gill 111. 

Mass.—Atlas Shoe Co. v. Bloom, 
209 Mass. 568, 95 NE 952; Chelmsford 
v. Demarest, q Gray 1: 

Mo.—Union Sav. Assoc. v. Edwards, 
47 Mo. 445 

N. Y.—Hatch v. Elkins, 65 N. Y. 
489; Strobel, etc., Co. v. Wiesen, 144 
App. Div. 149, 128 NYS 798; Ayer 
v. Getty, 46 Hun 287; Hill v. Me- 
Kenzie, i Hun 110, 3 Thomps. &aG, 
122; Wieder v. Union Surety, etc., 
Co., 42 Mise. 499, 86 NYS 105; Bich- 
hold v. Tiffany, 20 Misc. 681, 46 NYS 
534; Seymour v. Van Slyck, 8 Wend. 
403 [aff 15 Wend. 19]. 

N. C.—Dixie F. Ins. Co. v. Amer- 
ican, Bonding Co., 162 N. C. 384, 78 
SE_ 430 

Oh. — Stetson v. New Orleans Bank, 
2 Oh. St. 167. 


Justice 


Admissions of the 
personal representative of the principal or his recog- 
nition of the obligation are not competent evidence 


“Ns 


EVIDENCE 
[§ 484] (7) 


narrative 


parol.®§ 


[§ 485] (8) 


trust,°® or has 


Okl.—Dietrich v. Dr. Koch Vege- 
table Tea Co., 156 P 188; Cook County 
equa Co. v. Brown, 31 Okl. 614, 122 

167. 

Mae igh v. Jones, 166 Pa. 599, 
SbieAr “329. 

Tenn.—White v. Memphis German 
Nat. Bank, 9 Heisk. 475; Wheeler v. 
State, 9 Heisk. 393; Trousdale v. 
Philips, 2 Swan 384; Snell v. Allen, 1 
Swan 208 

Tex.—Birkman y. Fahrenthold, 52 
Tex. Civ. A. 335, 114 SW 428; Opet 
v. Denzer, (Civ. A.) 93.SW 527. 

Va.—Hodnett v. Pace, 84 Va. 873, 
6 SE 217. 

Eng.—Smith_ v. SO DEES DS, 6 C. 
Copies “48, 25 ECL 3 
a B.—Palmer a Wilbur, 3 NB 

Ont.—Freeland v. Jones, 6 U. C. Q. 
B. O. S. 44. 

“Declarations of a principal are 
not, in general, evidence in an action 
against the surety upon his collateral 
undertaking unless made during the 
transaction, so as to become part of 
the res geste.” Snell v. Allen, 1 
Swan (Tenn.) 208, 210. 

53. Ala.—Evans v. State Bank, 13 
Ala. 787. 

Colo.—Jenness v. Black Hawk, 2 
Colo. 578. 

Ill.—-Drabek v. Grand Lodge Bohe- 
pun Slavonian Ben. Soc., 24 Ill. A. 


»ind.—Hotehkiss v. Lyon, 2 Blackf. 


Ky.—-Pollard yv. Louisville, ete., R. 
Co., 7 Bush 597; Com. v. Brassfield, 
7 B. Mon. 447. 

Mass.—Chelmsford Co. v. 
arest, 7 Gray 1. 

Mo.—Union Sav. Assoc. v. Edwards, 
47 Mo. 445; St. Louis v. Foster, 24 
Mo. 141; Blair v. Perpetual Ins, Co., 
10 Mo. 559, 47 AmD 129. 

N. Y.—Tompkins County v. Bristol, 
15 Hun 116; New York City Tenth 
Nat. Bank v. Darragh, 1 Hun 111, 3 
Thomps. & C. 188. 

Ss. C.—State Bank 
S. C. L. 404, 12 AmD 645. 

Tex.—Lacosta v. Bexar County, 28 
Tex. 420; McFarlane v. Howell, 16 
Tex. Civ. A. 246, 43 SW 315. 

54. Root Music Co. v. Caldwell, 54 


Dem- 


v. Johnson, 8 


Iowa 432, 6 NW 695. 
ence Harrison v. Heflin, 54 Ala. 


56. Chapel v. Washburn, 11 Ind. 


57. Atlas Shoe Co. v. Bloom, 209 
. 563, 95 NE 952; Strobel, etc., 
Wiesen, 144 App. Div. 149, 128 
NYS 798; Cohen v. Hurwitz, 142 NYS 
305: Opet v. Denzer, (Tex. Civ. A.) 
93 SW 527. 

“Where one person has guaranteed 
the payment of a debt of another, acts 
of the principal debtor, committed 
after the guaranty, not participated 
in or ratified by the guarantor, do not 
bind the guarantor.” Ball-Carden Co. 
v. Humphrey, (Tex. Civ. A.) 154 SW 
595,. 597. 

58. Meade v. McDow ell, 5. Binn, 
(Pa.) 195, 197 [quot and appr Opet v. 
Denzeny Clex,; Civ. AD 49S Siw ees 


charge of its duties.®° 
that even a trustee who has been duly appointed and 
qualified cannot affect the cestui que trust by his 
admissions,®*! unless they were made by the author- 


[§§ 489-485 


Principal and Guarantor. The 


general rule is that admissions made by the prin- 
cipal debtor after a guaranty are not competent 
against the guarantor,>? but a contrary view has 
been indicated avhere the agreement was to guaran- 
tee performance of a contract to be made by the 
principal in the future, which contract was made 


Fiduciaries—(a) Trustees. It is 


perfectly apparent that a cestui que trust cannot 
be affected by the admissions of one who, although 
assuming to be trustee, was not appointed to the 


not fully qualified for the dis- 
It has been frequently held 


528] (‘‘Meade having confided to Wil- 
son the making of the contract, con- 
fided to him of consequence the power 
of furnishing evidence of the con- 
tract. The contract having been 
made by parol without witnesses, it 
was impossible to prove it in any 
other manner than by subsequent 
declarations of the party’’). 

59. Moore v. Butler, 48 N. H. 161; 
Phillips v. Herndon, 78 Tex. 378, 14 
SW 857, 22 AmSR 59; Webb v. Smith, 
LG. & By 833i, 2) Chis 202, (Ro cee 
106, 21 ECL 712. 

60. Ark.—Prater v. 
Ark. 249. 
eo ees, v. Sandall, 10 La. Ann. 

Md.—Whisner v. Whisner, 122 Md. 
195, 89 A 393; Mangun v. Webster, 7 


Gill 78. 
Mass.—Hadlock v. Brooks, 178 
Mass. 425, 59 NI 1009. 
mink H.—Moore v. Butler, 48 N. 
N. Y.—Niskern v. Haydock, 23 App. 
Div. 175, 48 NYS 895 


Frazier, 11 


Or.—Williams v. Culver, 39 Or. 
337, 64 P 763. 
(Civ. A.) 


Tex.—Lindsey v. White, 
61 SW 4388. 

Eng.— Legge v. Edmonds, 25 L, J. 
Ch. 125. 

[a] Subsequent qualification does 
not render a previous statement com- 
petent. Hadlock v. Brooks, 178 Mass. 
425, 59 NB 1009. 

61. Ala.—Thompson y. Drake, 32: 
aa 99; Graham v. Lockhart, 8 Ala. 

Ark.—Raymond v. Raymond, 134 
Ark. 484, 204 SW 311; Fargason vy. 
Edrington, 49 Ark. 207, 4 SW 7638. 

Colo.— Castner v. Rinne, 31 Colo. 
256, 72 P 1052; Belknap Sav. Bank 
v. Lamar Land, ete., Co., 28 Colo. 
326, 64 P 212. 

lll.—Bragg v. Geddes, 93 vs 39; 
Thomas v. Bowman, 29 Ill, 426, 

Ind.—Peoria First Nat. Bank Vv. 
Farmers, ete., Nat. Bank, 171 Ind. 
323, 86 NE 417; Peoria Kirst Nat. 
Bank v. Farmers’, 
84 NE 1077. 

; fee —Allen v. Everett, 12 B. Mon. 


Mass.—Stratton v. Edwards, 174 
Mass. 374, 54 NE 886, 

Mich—Thompson vy. Mecosta, 141 
Mich. 175, 104 NW 694. 

Mo. —Witelgeorge v. Mutual House 
Bldg. Assoc., 69 Mo, 52 


N. Y.—Tierney v. Fitzpatrick, 195. 


N. Y. 433, 88 NE 750; Seeman, ¥. Hall, 
131 N. Y. 160, 29 NE 10 


Vt—Sargeant Vv. SEL Geat: 18 Vt.. 


371. 


W. ve .—Calwell v. Prindle, 19 W.. 


Va. 604 


~ “Aga Sree he had but a technical. 


interest. . . His naked admis- 
sions ought “not to be received in 
derogation of the trust which he 
represents.’’ Peoria First Nat. Bank 
v. Farmers’, ete., Nat. Bank, 171 Ind. 
EVE BT CY 86 NE 417 {transf (A.) 82 
NE 1013). 


{a] An inventory prepared for or 


by a trustee, showing trust property 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


etc., Nat. Bank, 


§§ 485-487] 


ity of the cestui que trust;°’ but there is also 
authority for the view that admissions of a trustee 
may affect a cestui que trust.6? The true distine- 
tion is suggested by cases holding that the powers 
conferred by the nature of the trust or the instru- 
ment under which the trustee is acting determine the 
competency of any particular statement,®°* and by a 
consideration of the nature of the statement.® 
Narrative statements,®* and statements not made 
in the discharge of the duties of the trust®? are 
rejected. 

[§ 486] (b) Executors and Administrators. 
Although it has been laid down that an executor 
or administrator cannot by his admissions injuri- 
ously affect the estate intrusted to his care or the 
persons who are beneficially interested therein,®* it 
has also been asserted in a number of cases that the 
admissions of an executor or administrator are 
competent against the estate.°® The true distinction 
is this: The agency of an executor or adminis- 
trator, merely as such, does not extend to the mak- 
ing of admissions with respect to matters of which 
he has no first hand knowledge, as for instance the 


EVIDENCE 
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existence of an indebtedness by the decedent in his 
lifetime; but where an action involves a transaction 
in which the representative, as such, and within the 
line of his duties, took part, his admissions in con- 
nection with such transaction are competent, as for 
instance where such a representative is sued upon 
a debt lawfully contracted by him in his represen- 
tative capacity.7° Declarations made before the 
declarant had qualified as executor or administra- 
tor,"1 which are outside of the scope of his agency?” 
or of his duty in discharging it,7? or which were 
not made in connection with the discharge of his 
duty** are rejected. Admissions of one of several 
coexecutors or coadministrators have been held com- 
petent against the estate,’> although there is also 
authority for the view that such admissions are not 
competent.7® An administrator cannot, without his 
own consent, be affected by statements of a prede- 
cessor in the trust,’” nor can the title of an owner 
of property be affected by an admission of the admin- 
istrator of his predecessor in title.7§ 

[§ 487] (c) Guardians. Although it has been 
held that admissions of a guardian within the scope 


749; 
26. 


a ftrustee. 


received by him, and including se- 
curities standing in the name of the 
life beneficiary of the trust, was not 
admissible to establish a _ liability 

gainst the estate of the life bene- 
icine for the conversion by her of 
part of the trust property, where it 
‘did not appear that she had acqui- 
-esced in it as an inventory or memo- 
randum of the securities constituting 
the trust estate. Putnam v. Lincoln 
Safe Deposit Co., 191 N. Y. 166, 83 
NE 789 [rev 118 App. Div. 468, 104 
OL). (mod 49 Misc. 578, 100 NYS 

62. U. S.—Waterman vy. Wallace, 
29 F. Cas. No. 17,261, 13 Blatchf. 128. 

Ala. —Thompson v. Drake, 32 Ala. 
99; Graham v. Lockhart, 8 Ala. 9. 

Md.—Beatty v. Davis, 9 Gill 211. 

Mo.—Hitelgeorge v. Mutual House 
Bldg. Assoc., 69 Mo. 52. 

Pa.—Magill v. eee Tas 4 Sere. & 
Tmo eS yrs 713. 
rem _—Sargeant v. Sargeant, 18 Vt. 

63. Tenney v. Evans, 14 N. H. 343, 
40 AmD 194; Boyden v. Tagaman, 169 
INS C2199 S52SH 401: 

64. St. Louis Fourth Nat. Bank v. 
Albaugh, 107 Fed. 819, 46 CCA 655 
{aff 188 U. S. 734, 23 SCt 450, 47 L. ed. 
673]; Reed v. Beardsley, 6 Nebr. 493; 
Church v. Howard, 79 N. Y. 415; Hue- 
ston v. Hueston, 2 Oh. St. 488. 

65. See infra § 486. 

66. Calvert v. Alvey, 152 N. C. 
610, 68 ao 153, 186 AmSR 847. 

67. S.—Waterman vy. Wallace, 
PAY Des Cas No. 17,261, 2 Ban. & A. 
126, 138 Blatchf. 128. 

Ark.—Fargason v. Edrington, 49 
Ark. 207, 4 SW 763. 

Ga.—kKnorr v. Raymond, 73 Ga. 
Cunningham v. Schley, 41 Ga. 


Ill.—Unity Co. v. Equitable Trust 
‘Co., 204 Ill. 595, 68 NE 654 [aff 107 
Til. A. 449]. 

N. Y.—Putnam v. Lincoln Safe De- 
posit Co., 87 App. Div. 13, 83 NYS 
1091 [rev 39 Misc. 738, 80 NYS 961]. 

N. C.—Calvert v. Alvey, i USA LIN Oy 
610, 68 SE 153, 1386 AmSR 847. 

Pa—Trego v. Huzzard, 19 Pa. 441. 

We gate v. Steele, 3 Humphr. 


tal "This rule has been applied to 
exclude declarations of: (1) Trustees 
under a deed of trust as against the 
bondholders. Unity Co. v. “Equitable 
Trust ‘Co., 204 Ill. 595, 68 NE 654 
{aff 107 Tl. A. 449]. (2) A husband 
as against his wife for whom he was 
Putnam v. Lincoln Safe 
Deposit Co., 87 App. Div. 13, 83 NYS 
1091 ‘[rev 39 Misc. 738, 80 NYS 961]. 
8. ‘Conn.i—Crandall v. Gallup, 12 


‘Conn. 365. 
PAG 


Til.—MacKenzie v. Barrett, 148 Ill. 
AIA, 


Iowa.—Morrison v. Burlington, etc., 
R. Co., 84 Iowa 663, 51 NW 75 

Mich—Ganun v. Ganun, 174 Mich. 
286, 140 NW 561. 

Mo. —Leeper v. McGuire, 57 hae 36f 

N. H.—Gibson v. Boston, 75 N. 
405, 75 A 108. 

Pa.—Rowland v. Clark, 250 Pa. 192, 
95 A 451; Liggett’s Est., 12 Pa. Dist. 
324, 28 Pa. Co, 664; Krouse’s Bst., 15 
Phila. 564; Orr’s App., 7 WklyNC 126. 

Tex.—Gilbert v. Odum, 69 Tex. 670, 

7 SW 510. 

[al Real interest considered.—An 
executor who would profit by failure 
of the will is not competent to make 
admissions against it. Titlow v. Tit- 
low, 54 Pa. 216, 983 AmD 691. 

69. Ala. —Pharis v. Leachman, 20 


eae 662; Starke v. Keenan, 5 Ala. 
590. 
Ga.—Horkan v. Benning, 111 Ga. 


126, 36 SE 432; Dennis v. Weekes, 46 
Ga. 514; Sample v. Lipscomb, 18 Ga. 
ou Williamson v. Nabers, 14 Ga. 
Mass.—Stone v. Stone, 191 Mass. 
371, 71 NE 845. 

gitiss. .—Duncan v. Watson, 28 Miss. 
i 

N. Y.—Simon v. Etgen, 213 N._Y. 
589, 107 NE 1066; De Lacy v. Gil- 
christ, 89 Misc. 133, 151 NYS 508; 
Spencer v. Hall, 30 Misc. 75, 62 NYS 
826 [aff 51 App. Div. 623 mem, 64 
NYS 1149 mem]. Contra Elwood v. 
Deifendorf, 5 Barb. 398; Osgood v. 
Manhattan Co., 3 Cow. 612, 15 AmD 


304, 

N. C—Bennett v. Best, 142.N. C. 
168, 55 SE 84; Tucker v. Baker, 94 N. 
C, 5 162; McRainy v. Clark, 4 N. C. 
698. 

Oh.—Matoon vy. Clapp, 8 Oh. 248. 

Ss. C.—Slead v. Brannon, 24 8. C. L 
298. Contra Ciples v. Alexander, 7 
Ss. C. L. 767; Wright v. Wright, 4 S. 
GMa 

fe) Receipt of usury.—‘The plain- 
tiff . . is the personal represen- 
tative of the deceased creditor. If he 
has made any declaration to the wit- 
ness tending to prove that usurious 
interest was paid, it is competent for 
defendant to prove it.” Bennett v. 
Best, 142 N. C. 168, 171, 55 SE 84. 

[b] Value of estate.—An aftidavit 
by the executor of,an estate, fixing in 
a tax proceeding the value of the 
property, is an admission binding on 
the estate. Simon v. Etgén, 213 N. Y. 
589, 107 NE 1066 [aff 156 App. Div. 
920 mem, 141 NYS 1146 mem]. 

70. Slead v. Brannon, 24 S. C. L. 
298. See supra § 485 for a suggested 
distinction as to admissions of trus- 
tees. 

71. Plant v. McEwen, 4 Conn. 544; 
Whisner v. Whisner, 122 Md. 195, 89 
A 393; Smith v. Prudential Ins. Co., 


147 App. Div. 580, 182 NYS 529; Nis- 
kern v. Haydock, 23 App. Div. 175, 48 
ae 895; Coble v. Coble, 82 N. C. 

72. Simon v. Etgen, 213 N. Y. 589, 
107 NE 1066; Matter’ of Rothschild, 
86 Mise. 364, 148 NYS 368; In re 
Fowler, 156 N. C. 340, 72 SE 357, 38 
LRANS 745, AnnCasi913A 85; Ca- 
nadian Northern Western R. Co. v. 
Moore, 8 Alta. L. 379, 23 DomLR 64 
[app dism 32 Can. S, C. 519, 31 DomLR 


{a] Statement as to undue fees 
fluence.—The declaration of an execu- 
tor, made either before or after the 
will is probated and he has qualified, 
that he unduly influenced testator to 
make the will is not competent as 
evidence against the legatees and 
devisees. In re Fowler, 156 N. C. 
340, 72 SE 357, 38 LRANS 745, Ann 
Casi913A 85. j 

[b] Mental capacity of testator.— 
In a will contest, it was error to ad- 
mit evidence of declarations of the 
executor named in the will as to the 
mental capacity of the testator, al- 
though the court told the jury that it 
was admitted simply as bearing upon 
the interest of the executor in sus- 
taining the will, since, as the executor 
had not testified, the jury must have 
understood that the admissions were 
affirmative proof of the facts recited 
therein. Gibson v. Boston, 75 N. H. 
405, 75 A 108. 

73. acca v. Etgen, 213 N. Y. 589, 
107 NE 1066. 

74. Scully v. McGrath, 201 N. Y. 
61, 94 NE 195 [rev 136 App. Div. 
905 mem, 120 NYS 1145 mem]; De 
Lacy v. Gilchrist, 89 Misc. 133, 158 
NYS 508; Levy v. Friedman, 83 Misc. 
445, 145 NYS 89, 

[a] Narrative declarations as to 
past transactions are not competent 
against the estate. More v. Finch, 65 
Hun 404, 20 NYS 164, 48 NYSt 23. 

75. Stone v. Stone, 191 Mass. 371, 
71 NE 845; Crouse v. Judson, 41 Misc. 
338, 84 NYS 755 [mod and aff 93 App, 
Div. 604 mem, 86 NYS 1133 mem] 
(but see cases infra note 76); Arm- 
peas v. O’Brien, 83 Tex. 635, 49 SW 

76. Marshall v. Adams, 11 Ill. 37; 
Berdan v. Allan, 10 Ill. A. 91; Walkup 
v. Pratt, 5 Harr. & J. (Md.) 51; Bruyn 
Ve Russell, 52 Hun 17, 4 NYS 784; 
Potter v. Greene, 51 Hun 6, 3 NYS 
605; Finnern v. Hinz, 38 Hun GNeSYs) 
465; Elwood vy. Deifendorf, DE Barb, 
(N. Y.) 398; Hammon y. Huntley, 4 
Cow. (N. Y.) 493; Hummell v. Brown, 
24 Pa. 310. 

77. Rogers v. Grannis, 20 Ala. 247; 
McLaughlin v. Nelms, 9 Ala. 925; 
Pease v. Phelps, 10 Conn. 62. 

78. WGawrence v. Wilson, 160 Mass. 
304, 35 NE 858. 
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of his agency may affect the ward,’® the more gen- 
erally accepted view is that the interest of a ward 
cannot be adversely affected by the statements of 
For obvious reasons, 
made by one acting in his individual capacity before 
he became the cuardian of minor children cannot 


his guardian.®° 


be held binding upon his wards.*! 
[§ 488] 


contract.§* 


79. Hart v. Miller, 29 Ind. 
64 NE 239; Tenney v. Evans, 14 N. H. 
343, 40 AmD 194; Westenfelder v. 
Green, 24 Or. 448, 34 P 23. 

80. Cal—Kidwell v. Ketler, 146 
Cal. 12, 79 P 514; Hayden v. Collins, 
ft 1GaE cAL 259. SEP a 208 

Til. —Knights Templars’, etc., Life 
Indemn. Co. v. Ae 209 Ill. 550, 
70 NE 1066 [aff 110 Ill. 648]; Quig- 
ley v. Roberts, 
v. McDowell, 15 Til. 10. 

La.—Neal v. Lapleine, 48 La. Ann. 
424, 19 S 261. 

Mich.—Claxton v. Claxton, 56 Mich. 
557, 23 NW 310; Cooper v. Mayhew, 
40 Mich. 528. 

Mo.—Queatham v. Modern Wood- 
men of America, 148 Mo. A. 33, 127 
SW 651. 

N. Y.—Schlotterer v. Brooklyn, etc., 
Peres Co., 75 App. Div. 330, 78 NYS 

N. D.—Stevens  v. Continental 
Casualty Co., 12 N. D. 463, 97 NW 862. 

Okl.— Missouri, etc., R. Co. v. Gen- 
try, 31 °OR1. 579, 122 P’ 537. 

Tenn.—Dement vy. Scott, 2 Head 
367, 75 AmD 747. 

“Where guardians are appointed it 
is their duty to conserve and protect 
the interests of their wards; but it 
is neither their duty, nor have they 
authority, to make admissions that 
will be adverse to their interests.” 
Knights Templar’s, etc., Life Indemn. 
Co. v. Crayton, 209 Ill. 550, 70 NE 
1066 [aff 110 Ill. A. 648]. 

“The admissions of a guardian 
which mean the sacrifice and giving 
away of the ward’s property are 
never held to be binding.” Kidwell 
v. Ketler, 146 Cal. 12, 18, 79 P 514. 

{a] A guardian furnishing proof 
of death of one insured in a life 
policy, payable to his infant wards, 
may not bind the wards by admis- 
sions beyond the actual requirements 
of the policy, and where the cause of 
death need not be stated in the proofs, 
and the coroner’s inquest need not be 
furnished therewith, the act of the 
guardian in stating the cause of death 
in the proofs of death, and in furnish- 
ing therewith the coroner’s inquest, 
is not binding on the infant bene- 
ficiaries. Queatham Vv. Modern 
Woodmen of America, 148 Mo. A. 33, 
127 SW 651. 

81. chnston v. Coney, 120 Ga. 767, 
48 SE 373. 

82. Ark.—Lincoln Reserve L. Ins. 
Co. v. Smith, 134 Ark, 245, 203 SW 698. 

Tll—Bagley v. Grand Lodge ATO 
U. W., 131 Ill. 498, 22 NE 487. 

Ind.—Kline v. Indianapolis Nat. 
Ben. Assoc., i111 Ind. 462, 11 NE 620, 
60 AmR 703; Masonic Mut. Ben. Soc. 
v. Buckhart, 110 Ind. 189, 10 NE 79, 
11 NE 449; American Cent. L. Ins, 
Co. v. Rosenstein, (A.) 88 NE 97. 

Iowa.—Sutcliffe v. Iowa State 
Traveling Men’s ASSOC. 119 Iowa 220, 
93 NW 90, 97 AmSR 2 298; Goodwin Vv. 
Provident Say. L. Assur. Assoc., 97 
Towa 226, 66 NW 157, 59 AmSR 411, 
32 LRA 473. 

Me.—McManus v. Peerless Casualty 
Co., 114 Me. 98, 95 A 510. 

Minn.-—Richmond v. Johnson, 28 
Minn. 447, 10 NW 596. 


A. 222, 


(9) Insured and Beneficiary. Admis- 
sions of the person insured under an insurance con- 
tract are ordinarily regarded as incompetent against 
the beneficiary to whom a loss is payable,’* espec- 
ially if made before the inception of the insurance 
But declarations intimately connected 
with the existence of the contract, as that it has 
lapsed,®* or declarations tending to show that state- 
ments made in the application on which the policy 
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admissions 


issued were untrue,®> 
Where the assured reserves a jus disponendi as to 
the beneficial interest in the policy, the number of 
relevant facts as to which his declaration may affect 
the beneficiary is much increased.*¢ 

Statements made by the representative of the 


{8§ 487-489 


have been held competent. 


insured, after the death of the latter, are not binding 


beneficiary.®® 


N. J.—Henn v. Meopopolian L. Ins. 
Saas 67 N. J. L. 310, 51 A 689 
Y.—Lahrs v. Lahrs, 123 N.Y. 
367, "25 NE 388, 20 AmSR "154, 9 LRA 
534; Hellenberg v. I. O. B. B. District 
No. 1, 94 N. Y. 580; Swift v. ‘Massa- 
chusetts Mut. L. Ins. Got; G3) .N-EY.. 
186, 20 AmR 522; Luhrs v. Supreme 
Lodge K. & L. of ‘oe 3 Silv. Sup. 572, 

7 NYS 487; Smith v. "Exchange HS Ins: 
Co, 40 N. Y. Super. 492; McGinley Vv. 
U.. Ss Lifewins. Co:,.8) Daly S890efaft 
Wt IN Vice soars 

Pa.—Hermany v. Fidelity Mut. L. 
Assoc., 151 Pa. 17, 24 A 1064; Arnold 
v. Metropolitan L. Ins. Co., 20 Pa. 
Super. 61. 

S. C.—Thompson v. et ie ie 
etc., Co., 63 S. C. 290, 41 SE 

Tenn.—Southern . Ins. ieee Vv 
Booker, 9 Heisk. 606, 24 AmR 344, 

Tex.—Thies v. Kentucky Mut. L. 
Ins. Co., 13 Tex. Civ. A. 280. 35 SW 676. 

W. Va.—Schwarzbach v. Ohio Val- 
ley Protective Union, 25 W. Va. 622, 
52 AmR 227. 

Wis.—MecGinty v. Brotherhood of 
Railway Trainmen, 166 Wis. 88, 164 
NW 249. 

Pius also Life Insurance [29 Cyc 

“Admissions by the assured are not 
receivable in evidence against the 
beneficiary.’””? American Gent. L. Ins. 
Co. v. Rosenstein, (Ind.A.) 88 NE 97,98. 

“The beneficiary is not bound by 
admissions of the assured, unless a 
part of the res geste.” Sutcliffe v. 
Iowa State Traveling Men’s Assoc., 
119 Iowa 220, 223, 93 NW 90, 97 AmMSR 
298. 

83. Penn Mut. L. Ins. Co. v. Wiler, 
100 Ind. 92, 50 AmR 769; Edington v. 
New York Mut. L. Ins. Co., 5 Hun 
CRS Eee sua ons Cents Ans Coe 
v. Cheever, 86 Oh. St. 201, 38 AmR 
573; Mobile L. Ins. Co. v. Morris, 3 
Lea (Tenn.) 101, 31 AmR 631. 

84. Manhattan L. Ins. Co. v. 
Myers, 109 Ky. .372, 59 SW 30, 22 
Kyl 875; Cole v. Knights of Macca- 
are of the World, (Tex. Civ. A.) 188 

85. y. S.—Hews v. U. S. Equitable 
Life Assur. Soc., 143 Fed. 850, 74 
CCA 676. 

Iowa.—Welch v. Union Cent. L. Ins. 
Co., 108 Iowa 224, 78 NW 853, 50 
LRA 774. 


Kan.—Washington L. Ins. Co. v. 
Haney, 10 Kan. B25. 
Md.—-Rosman  v. Travelers’ Ins. 


Co., 127 Md. 689, 96 A 875, AnnCas 
1918C 1047. 

Mo.—Tuite v. Supreme 
Woodmen Circle, 193 Mo. A. 619, 187 
SW 137; Callies v. Modern Wood- 
men of America, 98 Mo. A. 521, 72 
SW 713. 

Oh.—Foxhever v. Order of the Red 
€ross,°24sOh=> Cirs. Ct. 56. 

Pa ——Nophsker v. Supreme Council 
R. A., 215 Pa. 631, 64 A 788, 7 Ann 
Cas 646. 

Va.—Metropolitan L. Ins. Co. v. 
O’Grady, 115 Va. 830, 80 SE 743. 

{a] Registration as voter.—In an 
action on a policy of insurance, de- 
fended on the ground that the insured 
had misrepresented his age, affidavits 
containing statements of the insured 


Forest 


[§ 489] 10. Strangers. 
cannot be affected by the admission of a person who 
does not occupy toward him any relation of privity, 
agency, or joint interest,2° unless his conduct in 


on the beneficiaries entitled to the insurance.®? 

In mutual benefit insurance the insured continues 
to be a party to the contract until his death,°* and 
his statements are*competent evidence against the 


A party to an action 


as to his age, made when registering 
as a voter, were inadmissible, not 
being res geste and relating to im- 
material matters. Logia Suprema 
de La Alianza Hispano-Americana vy. 
Aguirre, 14 Ariz. 390, 129 P 503. 

86. McEwen v. New York L. Ins. 
Co., 23 Cai. A. 694, 139 P 242; Mc- 
Manus v. Peerless Casualty Co., 114 
Me. 98, 95 A 510; Steinhausen v. Pre- 
ferred Mut. Acc. Assoc., 59 Hun 336, 
13 NYS 36; Fidelity Mut. L. Assoc. v. 
Winn, 96 Tenn. 224, 33 SW 1045. 

87. Gilmore v. Continental Cas- 
ualty Co., 58 Wash. 203, 108 P 447. 

88. Brown v. Mystic Workers of 
WVOrld .15) Sh PA Sb 17, 

89. Ill—Turner v. Modern Wood- 
men of America, 186 Ill. A. 404; Lund= 
holm v. Mystic Workers of "World, 
164 Ill. A. 472. 

Ky.—Knights of Maccabees. v. 
Shields, 156 Ky. 270, 160 SW 1043, 
49 LRANS 853 [reh den 157 Ky. 
35, 162 SW 778, 49 LRANS 860]. - 

Mo.—Callies VY. Modern Woodmen 
of America, 98 Mo. A. 521, 72 SW 713. 

Nebr.—Oegden v. Sovereign Camp 
Ww. W., 78 Nebr. 804, 111 NW 797, 78 
Nebr. 806, 113 NW 524. 

Oh.—Foxhever v. Order of Red 
Cross;324- Oh. Cir. Ct. 056. 

Wash.—Armstrong Vv. Modern 
Woodmen of America, 93 Wash. 352, 
160 P 946, AnnCas1918E 263. 

See also Mutual Benefit Insurance 
[29 Cyc 242]. 

{a] Cause of death.—Material 
statements by the insured as to acts 
which tend to show the cause of his 
resulting death are competent as ad- 
missions against interest. Brown v. 
Mystic Workers of the World, 151 
Tli, A. 527. 

{b] Gcod standing.—Where the 
issue is as to the good standing of the 
deceased, his statements tending to 
show his understanding of his stand- 
ing in the insurance society are ad- 
missible in favor of the society. Og- 
den v. Sovereign Camp, W. W., 78 
Nebr. 804, 111 NW 797. 78 Nebr. "806, 
aren NW 797 [78 Nebr. 806, 113 NW 

[ce] Statements at time of rein- 
statement.—It is competent in an ac- 
tion on such a policy for the society 
to prove statements made by the in- 
sured at or about the time of rein- 
statement. Court of Honor v. Dinger, 
pee tl A. 406 [aff 221 Ill. 176, 77 ‘NE 
5 

90., U. S.—Judd v. New York, etc., 
SC eon 138 Fed. 7, 62 CCA 515 [aft 
117 Fed. 206, 54 CCA 238]; Southern 
Pace. Co. ave ‘Arnett, 111 Fed. 849, 50 
CCALL: 

Ala.—Alabama Securities Co. v. 
Dewy, 156 Ala, 530, 47-S 55;-Cade v. 


Floyd, 120 Ala. 484, 24 § 944; Bunzel. 


v. Maas, 116 Ala. 68, 22 8 568; Ba B: 
Claflin Go. v. Rodenberg, 101 Ala. 213, 
13 S 272; Mitcham v. Schuessler, 98 
Ala, 635, 13 S 617; Alexander v. Hand- 
ley, 96 Ala, 220, 11 S 390; Hunt v. 
Johnson, 96 Ala, 130, 11.8 3875 Down- 
ing v. Woodstock Iron Co., 93 Ala. 
262, 9 S 177; Warten v. Strane, 82 
Ala. 311, 8 s 231; Bradford v. Hag- 
gerthy, 11 Ala. 693. 


For later cases, Cevelopments and changes in the law see cumulative Annotations, same title, page and note number. 


a. 


é 


§ 489] 


EVIDENCE , 


[22C.5.] 409 


connection with such statement has been such as | amounted to an adoption thereof or acquiescence 


Ark.—Harrelson v. Eureka Springs 
Electric Co., 121 Ark. 269, 181 SW 
922; Tharp v. Page, 66 Ark. 229, 50 
SW 454; Johnson v. Brock, 23 Ark. 282. 

Cal.—F lickinger v. Wrenn Inv. Co., 
072 (Cal. 132,155 P 627; i 
Staacke, 141 Cal. 186, 74 P 774; Lie- 
brandt_v. Sorg, 133 Cal. 571, 65 P 
1098; California Bank v. J. L. Mott 
Iron Works, 113 Cal. 409, 45 P 674; 
Kilburn v. Ritchie, 2 Cal. 145, 16 
AmD 326. 

Colo.—St. Kevin Min. Co. v. Isaacs, 
18 Colo. 400, 32 P 882; Hughes v. 
Spruance, 15 Colo. 208, 25 P 307; Den- 
ver v. Cochran, 17 Colo. A, 72, 67 P 23. 

Conn.—Budd v. Meriden Electric 
R. Co., 69 Conn. 272, 37 A 683; Knapp 
v. Hanford, 6 Conn. 170. 

Fla.—Long v. State, 44 Fla. 134, 
32 S 870. 

Ga.—Whelchel v. Gainesville, etc., 
Electric R. Co., 116 Ga. 431, 42 SH 
776; Scott v. Maddox, 113 Ga. 795, 39 
SE 500, 84 AmSR 263; First State 
Bank v. Carver, 111 Ga. 876, 36 SE 
960; Morris v. Levering, 98 Ga. 33, 
25 SE 905; Churchman v. Robinson, 
93 Ga. 731, 20 SE 215; Robinson v. 
Stevens, 93 Ga. 535, 21 SE 96; Virgin 
v. Dunwoldy, 93 Ga. 104, 19 SE 84; 
Phillips v. Trowbridge Furniture Co., 
86 Ga. 699, 13 SE 19; Phillips v. 
O’Neal, 85 Ga. 142, 11 SE 581; Chas- 
tain v. Robinson, 30 Ga. 55; Alston 
v. Grantham, 26 Ga. 374. 

Ida.—Axtell v. Northern Pac. R. 
Co., 9 Ida. 392, 74 P 1075. 

Ill.—Dowie v. Driscoll, 203 Ill. 480, 
$83 NE 56; Mullanphy Sav. Bank v. 
Schott, 135 Ill. 655, 26 NE 640, 25 


AmSR 401; Montgomery v. Brush, 
121 Ill. 518, 13 NE 230; Oliphant v. 
iversidge, 27 NE 921; Wilson v. 


Menagh, 201 Ill. A. 437; Illinois Sure- 
by? Com vole rank, W199i VT Ay 318; 
Mester v. Quincy Nat. Bank, 163 Ill. 
A. 645; Brenton v. Newlin, 161 I11. 
A. 168;: James v. Conklin, 158 Ill. A. 
640; Himrod Coal Co. v. Adack, 94 
Ill, A. 1; Mann v. Sodakat, 66 Ill. A. 
393; Tewkesbury v. Beckwith, 46 Ill. 
A. 323; Knobloch v. Romeis, 34 Ill. A. 
577; Coates v. Harmon, 32 Ill. A. 201; 
Smith v. Mohler, 24 Ill. A. 407. 

Ind.—Garr v. Shaffer, 139 Ind. 191, 
38 NE 811; Tobin v. Young, 124 Ind. 
507, 24 NE 121; Walker v. Steele, 121 
Ind. 436, 22 NE 142, 23 NE 271; Phenix 
Ins. Co. v. Jacobs, 23 Ind. A. 509, 65 
NE 778. 

Jowa.—Irwin Bank v. American 
Express Co., 127 Iowa 1, 102 NW 107; 
Oxtoby v. Henley, 112 Iowa 697, 84 
NW 521; In re Goldthorp, 94 Iowa 
336, 62 NW 845, 58 AmSR 400; Corbel 
v. Beard, 92 Iowa 360, 60 NW 636; 
Ibbitson v. Brown, 5 Iowa 532. 

Kkan.—Wuester v. Topeka, etc., R. 
Co., 85 Kan. 636, 118 P 1054; Edwards 
v. Bricker, 66 Kan. 241, 71 P 587; 
Broughan v. Broughan, 62 Kan, 724, 
64 P 608; Ehrhard v. McKee, 44 Kan. 
715, 25 P 193; Holman v. Haynesford, 
38 Kan. A. 676, 44 P 910. 

Ky.—Marks v. Hardy, 78 SW 864, 
1105, 25 Kyl 1770, 1909; Hayes v. 
Earls, 77 SW 706, 25 KyL 1299; Boltz 
v.' Miller, 64 SW 630, 23 Kyl 991; 
Bean v. Taylor, 61 SW 31, 22 KyL 
1665; Norfleet v. Logan, 54 SW 713, 
21 KyL 1200; Barkley v. Bradford, 
100 Ky. 304, 38 SW 432; Kentucky 


Cent. R. Co. v. Smith, 93 Ky. 449, 
20 SW 392, 18 LRA 63. 
Md.—Walker v. Baldwin, 106 Md. 


619, 68 A 25; Johnson y. Johnson, 96 
Md. 144, 53 A 792; Knight v. House, 
29 Md. 194, 96 AmD 515; Green v. 
Sprogle, 16 Md. 579; Nusbaum_v. 
Thompson, 11 Md. 557; Atwell v. Mil- 
ler, 11 Md. 348, 69 AmD 206; Berry 
v. Waring, 2 Harr. & G. 103. 
Mass.—Grebenstein v. Stone, etc., 
Engineering Corp., 205 Mass. 431, 91 
NE 411; Graham v. Middleby, 185 
Mass. 349, 70 NE 416; Koplan v. Bos- 
ton Gaslight Co., 177 Mass. 15, 58 NE 
183; Blanchette v. Holyoke St. R. Co., 
175 Mass. 51, 55 NE 481; Farrell v. 
Weitz, 160 Mass. 288, 35 NE 783; Fear- 
ing v. Kimball, 4 Allen 125, 81 AmD 
690; Lyman v. Gipson, 18 Pick. 422. 
- Mich.—-Gilchrist v. Mystic Workers 
of World, 188 Mich. 466, 154 NW 


575, AnnCas1918C 757; Kimble v. Gil- 
lard, 177 Mich. 250, 148 NW 79; Pres- 
ton v. Newcomb, 149 Mich. 512, 113 
NW 29, 119 AmSR 691; Thompson v. 
Mecosta, 141 Mich. 175, 104 NW 694; 
Seitz v. Starks, 136 Mich. 90, 98 NW 
852; National Lumberman’s Bank v. 
Miller, 121 Mich. 564, 91 NW 1024, 100 
AmSR 623; Moore v. Hazelton Tp., 
118 Mich. 425, 76 NW 977; Haines v. 
Gibson, 115 Mich. 181; Vyn v. Keppel, 
108 Mich. 244, 65 NW 966; Radley v. 
Seider, 99 Mich. 431, 58 NW 366; Mer- 
ritt v. Stebbins, 86 Mich. 342, 48 NW 
1084; Busch v, Wilcox, 82 Mich. 315, 
46 NW 940, 21 AmSR 5638; Carter v. 
Hill, 81 Mich. 275, 45 NW 988; Kin- 
ney v. Folkerts, 78 Mich. 687, 44 NW 
152; Buckingham v. Tyler, 74 Mich. 
101, 41 NW 868; Osborne v. Bell, 62 
Mich. 214, 28 NW 841. 
Minn.—Whitney v. Wagener, 84 
Minn. 211, 87 NW 602, 87 AmSR 351; 
Bathke v. Krassin, 82 Minn. 226, 84 
NW 796; Hahn v.,Penney, 60 Minn. 
487, 62 NW 1129; Lundberg v. North- 
ei etER El, Co., 42 Minn. 37, 43 NW 


Mo.—Thomas v. Thomas, 186 SW 
993; George B. Loving Co. v. Hes- 
perian Cattle Co., 176 Mo. 330, 75 SW 
1095; Bain v. Clark, 39 Mo. 252; Sutter 
v. Lackmann, 39 Mo. 91; John Deere 
Plow Co. v. McCullough, 102 Mo. A, 
458, 76 SW 716. 

Mont.—Wiggin v. Fine, 17 Mont. 
575, 44 P 75. 5 

Nebr.—Runquist v. Anderson, 64 
Nebr. 755, 90 NW 760; Kyd v. Cook, 
56 Nebr. 71,76 NW 524,71 AmSR 661. 

N. H.—Corser v. Paul, 41 N. H. 24, 
77 AmD 753; Woods vy. Allen, 18 N. H. 
28; Bailey v. Woods, 17 N. H. 365; 
Forsaith v. Stickney, 16 N. H. 575. 

N. J.—Faulker v. Whitaker, 15 N. 
J. L. 438; Hoyt v. Hoyt, 27 N. J. Eq. 
399 [aff 28 N. J. Hq. 485]. 

N. Y.—Root v. Borst, 142 N. Y. 62, 
36 NE 814; Garnsey v. Rhodes, 138 
N. Y. 461, 384 NE 199; Crounse v. 
Fitch, 1 Abb. Dec. 475, 7 Transcr. <A. 
101, 6 AbbPrNS 185; Havens v. Gil- 
mour, 83 App. Div. 84, 82 NYS 511; 
Kelly v. Theiss, 65 App. Div. 146, 72 
NYS 467; Dimon v. Keery, 54 App. 
Div. 318, 66 NYS 817; Shidlovsky v. 
Gorman, 51 App. Div. 253, 64 NYS 
993; Rutherford v. Krause, 45 App. 
Div. 172, 60 NYS 1050; Rose v. Wells, 
36 App. Div. 593, 55 NYS 874; Whit- 
man v. Egbert, 27 App. Div. 374, 50 
NYS 3; Buchanan v. Foster, 23 App. 
Div. 542, 48 NYS 732; Kirkpatrick v. 
Briggs, 78 Hun 518, 29 NYS 532; Col- 
burn v. Marsh, 68 Hun 269, 22 NYS 
990 [aff 144 N. Y. 657 mem, 39 NE 
857 mem]; Wilson v. Pope, 37 Barb. 
321; Ogden v. Peters, 15 Barb. 560 
[aff 21 N. Y. 23, 78 AmD 122]; Artcher 
v. McDuffie, 5 Barb. 147; Rothchild 
v. Schwarz, 28 Misc. 521, 59 NYS 
527; Central Engraving Bureau v. 
Sckmidt-Wilckes Electric Co., 107 
NYS 219; Fensterheim v. Abeles, 105 
NYS 280; Manwarren v. Mason, 79 
Hun 592, 29 NYS 915; Rice v. Daley, 
66 Hun 628, 20 NYS 941; Shipman v. 
Frech, 15 Daly 151, 3 NYS 932; Peo. 
v. Woodman, 15 Daly 20, 1 NYS 335, 
4 NYS 554 [app dism 115 N. Y. 644 
mem, 21 NE 1117 mem]; Turnier v. 
Lathers, 13 NYS 500; Macaulay v. 
Palmer, 6 NYS 402 [aff 125 N. Y. 
742, 26 NE 912]; Hoguet v. Berkman, 
6 NYS 214. 

N. C.—Devries v. Phillips, 63 N. C. 
207; Green v. Harris, 25 N. C. 210. 

Oh.—Voss v. Murray, 50 Oh, St. 19, 
32 NE 1112; Aidt v. State, 2 Oh. Cir. 
Ct. 18, 1 Oh. Cir. Dec, 337. 

Okl.—Clingan v. Bank of Com- 
merce, 37 Okl. 80, 130 P 5387. 

Or.—Mattis v. Hosmer, 37 Or. 528, 
62 P 17, 632; Osmun v. Winters, 25 
Or. 260, 85 P 250. 

Pa.—Myerstown Bank v. Roessler, 
186 Pa. 431, 40 A 963; Dosch v. Diem, 
176 Pa. 603, 35 A 207; Harrington v. 
Bronson, 161 Pa. 296, 29 A 30; Smith v. 
Byre, 161 Pa. 115, 28 A 1005; In re 
Mueller, 159 Pa. 590, 28 A 491; Tarr v. 
Robinson, 158 Pa. 60, 27 A 859; Hvans 
v. McKee, 152 Pa. 89, 25 A 148; Cain v. 
Cain, 140 Pa. 144, 21 A 309; Kintzel 


v. Kintzel, 133 Pa. 71,19 A 347; Parry 
Ver bantyce1 30) a0 94 eA SA 80 vei 
v. Meyers, 43 Pa. 170; Stauffer v. 
Young, 39 Pa. 455; Mitchell v. Welch, 
Lt Paw 339/555 Am Ds 55054 Comms. ave 
Eberle, 3 Serg. & R. 9; Abington 
Dairy Co. v. Reynolds, 24 Pa. Super. 
632; Thoinas v. Butler, 24 Pa. Super. 
305; Wonsetler v. Wonsetler, 23 Pa. 
Super. 321; Shannon v. Castner, 21 Pa. 
Super. 294; Stewart’s Est., 3 Pa. Dist. 
747, 15 Pa. Co. 380. 

S. C—Stouffer v. Erwin, 81 S. C. 
541, 62 SH 843; Ragsdale v. Southern 
R. Co., 69 S. C. 429, 48 SE 466; Watson 
v. Young, 30 S. C. 144, 8 SH 706; 
O’Bannon v. Kirkland, 33 S. C. L. 29. 

Tenn.—Willcox v. Hines, 100 Tenn. 
524, 45 SW 781, 66 AmSR 761; Shell 


v. Holston Nat. Bldg., etc., Assoc., 
(Ch. A.) 52 SW 909. 
Tex.—Atwood v. Brooks, 16 SW 


535; Shiner v. Abbey, 77 Tex. 1, 13 SW 
613; Johnson v. Richardson, 52 Tex. 
481; Moody v. Gardner, 42 Tex. 411; 
O’Brien v. Hilburn, 22 Tex. 616; Mis- 
souri, ete., R. Co. v. Carpenter, 52 Tex, 
Civ. A. 585, 114 SW 900; McKay v. 
Elder, (Civ. A.) 92 SW 268; Gulf, etc., 
R. Co. v. Irvine, (Civ. A.) 73 SW 540; 
Kershner v. Latimer, (Civ. A.) 64 SW 
237; Smith v. Merchants’, etc., Nat. 
Bank, (Civ. A.) 40 SW 1038; McCallon 
v. Cohen, (Civ. A.) 39 QW 973; Wil- 
liams v. Pollard, (Civ. A.) 28 SW 
1020; Eddy v. Lowry, (Civ. A.) 24 SW 
1076; Pumphrey v. St. Louis, etc., R. 
Co., 14. Tex. Civ; A. 455; 37 SW 3605 
Dwyer v. Bassett, 1 Tex. Civ. A. 613, 
21 SW 621. 

Utah.—Jensen v. McCornick, 26 
Utah 142, 72 P 630; Church of Jesus 
Christ v. Watson, 25 Utah 45, 69 P 
531; Ewing v. Keith, 16 Utah 312, 52 P 4, 

Vt.—Churchill v. Smith, 16 Vt. 560. 

Wash.—MeNicol_v. Collins, 30 
Wash. 318, 70 P 753; American Cop- 
per, ete., Works v. Galland-Burke 
Brewing: etc., Co., 30 Wash. 178, 70 P 

Wis.—Hoeffier v. Carew, 135 Wis. 
605, 116 NW 241. 

Wyo.—Hester v. Smith, 5 Wyo. 291, 
40 P 310. 

Man.—Bertrand v. 11 
Man. 205. 

{a] Admissions of a consignor are 
not binding on the consignee in an 
action by the latter against the car- 
rier for nondelivery. Irwin Bank v. 
American Express Co., 127 Iowa 1, 
102 NW 107. 

{b] In an action for libel conver- 
sations had with third persons out 
of the presence of plaintiff which 
bear upon the truth or falsity of the 
publications are incompetent. Ste- 
phens v. Commercial-News Co., 164 
Ill. A. 6. 

{c] Admissions of a judgment 
debtor are not admissible as against 
a garnishee creditor on account of 
any privity between them. Bertrand 
v. Heaman, 11 Man. 205. 

{d] Tax assessments.—(1) The 
valuation of land for taxation being 
fixed by assessors, and not by the 
owner, the assessor’s valuations and 
the tax lists are not admissible 
against the owner as evidence of 
value. Suffolk, etc., R. Co. v. West 
Cor wile ieuN a C36380, 
, 107 AmSR 490, 68 LRA 
(2) Neither does the act of tax 
assessors in designating property as 
held under life use bind the owner as 
an admission where this is done with- 
out her authority or knowledge. At- 
wood v. Atwood, 84 Conn. 169, 79 A 
59, 37 LRANS 591. 

[e] Judicial admissions cannot be 
received in an action to which the 
declarant is not a party. McTyer v. 
Stearns, 142 Ga. 850, 83 SE 955; Dean 
v. Davis, 12 Mo. 112; Owens v. Daw- 
son, 1 Watts (Pa.) 149, 26 AmD 49. 

{f{] Admissions essential to ad- 
judication of case.—Under the Geor- 
gia statute admissions made by a 
third person against his interest as 
to a fact which is collateral to the 
main issues between the litigants, but 
essential to the adjudication of the 


Heaman, 


410 [22C.J.] 
therein.®1 4, 
[§ 490] EB. To Whom Made. 


fact with respect to an admission being that it was 
made by a party or some one for whose statements 
is 
But an admission 
of indebtedness made to a stranger is not evidence 
of an account stated, although it would be evidence 
thereof if it were made to the creditor or his repre- 


he is legally responsible, it 
whom the admission was made.9? 


sentative.® 


[§ 491] F. Proof and Effect—1. Laying Foun- 
It is not necessary to lay a foundation for . 
proof of an admission by asking the declarant 
whether he made the statement which it is intended 


dation. 


case, are admissible as against the 
perties themselves. Atlantic Com- 
press Co. v. Chambliss, 15 Ga. A. 747, 
84 SE 155 (holding in an action of 
trover for the recovery of cotton that 
testimony concerning what was said 
by plaintiff’s tenant in delivering cot- 
ton in payment of rent was competent 
to illustrate whether it was intended 
to pass constructive possession of 
the cotton to plaintiff). 

91. See supra §§ 356-368. 

92. U. S—Morse Dry Dock, etc., 
Co. v. Munson SS. Line, 155 Fed. 150 
{aff 158 Fed. 1021 mem, 85 CCA 666 
mem]. 

Ala.—Brown v. 133 Ala. 
310, 32 S 584. 

Ark. Fee a v. Jeffries, 125 Ark. 
597, 188 SW 800. 

Colo. pa eonanty v. Randall, 18 Golo. 
Ase G SO es T6F 

Fla. Barwick v. Alderman, 46 Fla. 
433, 35 S 13 

Ga.—Brown v. Matthews, 79 Ga. 1, 
4 SE 13; Adams v. Eartherly Hard- 
ware Co., 78 Ga. 485, 3 SE 430; Ham 
v. Brown, 2 Ga. A. 41, 58 SE 316. 

Il.—Freet v. American Blectric 
Supply Co., a Tll. 248, 100 NE 933; 
Chicago City Corsa Tuohy, 196 Il. 
410, 68 NE voor, 58 LRA 270; Secor 
v. Pestara, 87 Til 625; Vincent v. 
Soper Lumber Co., 113 Ill. A. 463; 
Burke v. Hindman, 70 Ill. A. 496. 

Kan.—Miller v. McDowell, 69 Kan. 
453, 


Vinee, LOM 
Me.—Sanders Engineering Co. v. 
Small, 115 Me. 62, 97 A 218; Beau- 
dette v. Gagne, 87 Me. 534," 33 A 23. 
Mich.—Priebisch v. Ottenwess, 176 
Mich. 476, 142 NW. 762. 

Minn. —Jenning v. Rohde, 99 Minn. 
335, 109 NW 597. 

Mo.—Allen v. Allen, 101 Mo. A. 676, 
74 SW 396. 

Nebr.—Allen v. Hall, 64 Nebr. ca 
89 NW 808, 66 Nebr. 84, 92 NW 171. 

N. Y.—Reed v. McCord, LG OLN es oY 
330, 54 NE 737; Notara v, DeKama- 
laris, 22 Misc. 337, 49 NYS 216; Doug- 
lass v. Leonard, 17 NYS 591. 

N. G.—Carpenter vy. Tucker, 98 N. 
C. 316, 3 SE 831. 

Pa. —-Porter v. Nelson, 121 Pa. 628, 
15°A > 852% Pier VinCo mis, : 
611, 15 A 452, 6 AmSR 804; 
donger’s Est., 12 Pa. Co. 616. 

Porto Rico.—Olivieri v. Tornabells, 
% Porto Rico 92. 

Ss. Pea ree v. Tidrick, 167 
NW 49 

Pes“ Db wey v. Taylor, (Civ. A.) 
48 SW 541. 

Vt.—Knapp v. Wing, 72 Vt. 334, 47 
A 1075; Abbott v. Pratt, 16 Vt. 626. 

Wash.—Jones v. Western Mfg. Co., 
27 Wash. 136, 67 P 586. 

*In a civil action the admissions by 
a party of any fact material to the 
issue are always competent evidence 
wgainst him, wherever, whenever or 


Fowler, 


to whomsoever made.” Reed v. Mc- 
Cord. 160 N. Y. 330, 341, 54 NE 737. 
ta] Illustrations.—Competent ad- 


missions may be made to: (1) The 
attorney of. the declarant’s adversary. 
Priebisch v. Ottenwess, 176 Mich. 
476, 142 NW 762; Graves v. Smith, 
(Tex. Civ.. A.) 140 SW 489, (2) An 
agent of the declarant’s adversary. 
Geraghty v. Randall, 18 Colo. A, 194, 
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to prove.94 
The essential 


immaterial to 


[gg 489-492 


[§ 492] 2. Who May Testify. An oral admis- 
sion may be proved by any competent witness who 
heard it,9> even though the statement was confiden- 
tial as to him,°* unless, of course, it was legally 
privileged.®? The fact that a witness did not hear 
or does not remember®® the entire conversation in 
which an admission was made has been held not to 
preclude him from testifying as to the anleiesrony 


although there is authority for the contrary view.t 


70 P 767; McNeese v. Carver, 40 Tex. | Benev. Assoc., 2 Cal. 


Civ. A. 129, 89 SW 4380. (38) An em- 
ployee of the declarant. Parker v. 
Cushman, 195 Fed. 715, 117 CCA 71. 
(4) The wife of a_person asserting a 
claim against the estate of the 
declarant. Vogel v. Murphy, 182 Ill. 
A. 631. (5) A third person. Allen v. 
Allen, 101 Mo. A. 676, 74 SW 396; Bliss 
v. Waterbury, 33 S. D. 214, 145 NW 435. 

93. Bee v. Tierney, 58 Ill. A. 552. 

94. Ala.—Moore v. Crosthwait, 135 
Ala. 272, 33 S 28; Burton v. Phillips, 
4 Ala, A, 225,57°S 152. 

Cal.—Diller v. Northern California 
Power Co., 162. Cal. 581, 123 P 359, 
AnnCas1913D 908. 

Colo.—Grand Lodge A. O. U. W. v. 
Taylor, 24 Colo. A. 106, 131 P 783. 

Del.—Klair v. Phiiadetphia, ete., R. 
Co., 25 Del. 274, 78 A 1 

Iil.—Johnson Vv. Soieen: 166 Til. 
A. 404; Second Borrowers, etc., Bldg. 
Assoc. v. Cochrane, 103 Ill. A. 29, 

Ind.—Indianapolis, ete., R. Co. 
Wubbard, 36 Ind. A. 160, 74 NE 535: 
Pritchett v. Sheridan, 29 Ind. A. 81, 
63 NE 865. 

Ind. T.—Eddings v. Boner, 1 Ind. 


T. 178, 38 SW 1110. 

Iowa.—Adams v. Chicago. Great 
Western R. Co., 156 Iowa 31, 185 NW 
21, 42 LRANS 3873; Bullard v. Bul- 
lard, 112 lowa 423, 84 NW 513. 

Ky.—American Dist. Tel. Co. 
Biahan. 148 Ky. 320, 146 SW 764, 
AnnCas1913H 376. 

Md.—Kirk v. Garrett, 84 Md. 383, 
35 A 1089. 

Mass.—Copeland v. ‘Taylor, 99 
Mass. 613;°- Fowler v. Middlesex 
County, 6 Allen 92. 

Mich.—Merrill v. Lelsenning. 166 
Mich. 219, 131 NW 538. 

Minn.—Howard vy. Illinois Cent. R. 
Co., 116 Minn. 256, 188 NW 557. 

Mo.—Fulton Southern Bank v. Nich- 
ols, 202 Mo. 309, 100 SW 6138; Hel- 
ler v. Ferguson, 189 Mo. A. 484, 176 
SW 1126. 

Nebr.—Young v. Kinney, 79 Nebr. 
421, 112 NW 558; Churchill v. White, 
58 Nebr. 22, 78 NW 369, 76 AmSR 
64; Dunafon v. Barber, 3 Nebr. (Un- 
off.) 6138, 92 NW 198. 

N. J._-McBlain v. Edgar, 65 N. J. 
L. 634, 48 A 600. 

N. Y.—Root v. Brown, 4 Hun 797; 
Stickney v. Ward, 20 Misc. 667, 46 
NYS 3882 [rev on other grounds 21 
Mise. 449, 47 NYS 597]. 

Tex.—Sterling v. De Laune, 47 Tex. 
Civ. A. 470, 195 SW 1169; Contreras 
v. San Antonio Tract. Co., (Civ. A.) 
83 SW 870; Simpson uy Edens, 14 Tex. 
Civ A; 235, 38 SW 474. 


“The admissions and declarations 
of a party to an action against his 
own interest in a material matter 
may be proved as original evidence, 
and it is unnecessary to lay any foun- 
dation in the cross-examination of 
such party, where he has testified in 
his own behalf.” Young v. Kin- 
ney, 79 Nebr. 421, 4238, 112 NW 558. 

95. Ala.— Wise v. Fuller, 11 Ala. 


A. 427, 66 S 827, 

7gotk Bailey v. Wright, 24 Ark. 
Cal.—Harp v. Harp, 136 (Cal, 421, 

69 P 28; Macomber v. Bigelow, 126 


Cal. 9, 58 P 312; Kelly v. Ning Yung 562 


It is not necessary- that the witness should be able 
to fix accurately the date of the conversation in 
which the admission was made.” 
admission was contained in a letter which has been 


Where an alleged 


460, 84 P 321. 
tat Wilcox v. pee 28 Conn. 

Ill.—Marshall v. Adams, 11 Ill. 37; 
Carterville Coal Co. v. Covey-Durham 
Coal Co., 186 Ill. A. 163; Grays-Harbor 
Commercial Co.- v. Turnbull-Joice 
Lumber Co., 163 Ill. A. 231; Hueni v. 
Freehill, 125 Ill. A. 345. 

Pre ee v. Kabaker, 116 Iowa 
494, 90 NW 4 

Kan. Walker v. Brdntner, 59 Kan. 
117, 52 P 80, 68 AmSR 344. 

Ky.—Barclay v. Com., 76 SW 4, 
25 ty ae 463. 

Md.—Calvert v.Friebus, 48 Md. 44. 

glass: ——Com, v. Griffin, 110 Mass. 


Mich.—Gilchrist v. Mystic Workers 
of World, 188 Mich. 466, 154 NW 575, 
AnnCasi918C 757. 

Mo.—Marx v. Hart, 166 Mo. 508, 
66 SW 260, 89 AmSR 715. 

Nebr.—Allen v. Hall, 64 Nebr. 256, 
89 NW 803. 

N. Y.—Egyptian Flag Cigarette Co. 
v. Comisky, 40 Mise. 286, 81 NYS 
673; Eichhold v. Tiffany, 20 Misc. 681, 
46 NYS 534 
beg C.—Green v. Cawthorn, 15 Nees 
wae Otek v. Jefferson, 151 P 


S. C.—McGahan v. Crawford, 47 S. 
C. 566, 25 SH 123 

Tex'—Graves v. Smith, (Civ. A.) 
140 SW 489. 

Vt.—Miller v. Wood, 44 Vt. 878; 
Reed v. Rice, 25 Vt. 171; Lyman v. 
Lull, 20 Vt. 349, 

[a] Attorney.—The testimony of 
the attorney for plaintiff suing on an 
open account as to admissions by de- 
fendant of the indebtedness sued on 
is admissible. Graves v. Smith, (Tex. 
Civ. A.) 140 SW 489 

[ob] A grand juror is a competent 
witness to prove the testimony of a 
party given before the grand jury. 
Kirk v. Garrett, 84 Md. 383, 35 A 1089. 

{c] Person “listening in” on tele- 
phone.—Where the issue was as to 
the terms of orders given to his bro- 
ker in a conversation over the tele- 
phone the testimony of a witness, 
who had listened to the conversation 
by the use of another telephone at 
the broker’s place of business, was. 
competent, actual connection  be- 
tween the instruments being so shown. 
as to identify the conversation and 
the persons holding it. Rimes v. 
Carpenter, 61 Mise. 614, 114 NYS 96. 

96. Pope v. State, 174 Ala. 63, 57 
S 245; Crain v. Jacksonville First Nat. 
Bank, 114 Il), 516, 2 NE 486 

$7. See Witnesses [40 Cye 2352). 

98. Meacham v. State, 45 Fla. 71, 
33 S 983, 110 AmSR 61: Williams v. 
Keyser, 41° «Fila. 234, 89 AmD 243; 
State v. Freddy, 117 La. 121, 128, 41 
S 436, 116 AmSR 195 [eit Cyc]. 
bees Voorheis v. Bovell, x Til, A. 

1. Scott v. Young, 4 Paige (N. Y.) 
542, 547 (“It would be the height of 
injustice to permit the admissions 
of one party only to be given in evi- 
dence by witnesses who do not recol- 
lect enough of what was said to give 
the whole conversation’’). 
ce ‘Norris v. Clark, 29 Pa. Super. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 492-495] 


lost, any one who read the letter may testify as to 
its contents.3 

[§ 493] 3. Connecting Admission. In order 
that a statement may be used against a party as an 
admission, there must be at least prima facie proof 
that it was made by him or by some person whose 
statements may legally affect him.t Where the 
admission is a written one, there must be some 
proof of the authenticity of the writing.® 

[§ 494] 4. Mode of Proof. While it is desir- 
able that the witness should repeat the exact words 
used by the declarant, it is not necessary that he 
Should do so, but he may state the substance of the 
‘conversation or admission,® although he cannot 
state his understanding of the admission,’ or his 
conclusion as to what it would prove. A witness 
who testifies to an oral admission need not produce 
a memorandum thereof made by him at the time, 
unless this is required of him on cross-examination.? 


It has been held that in a case of a written admission, . 


the ‘‘best evidence’’ rule!® requires that the original 
‘writing be produced,'t but there is also authority 
for the view that a copy, properly identified, may be 
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_instrument by those who signed it.1% 
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received although the original was not accounted 
for.12 Where a person claims a beneficial interest 
under a written instrument to which he is not a par- 
ty, not having signed it, his admission as to the pur- 
pose for which it was executed may be used against 
him without first proving the execution of the 
Ordinarily, 
admissions in pleadings cannot be regarded as evi- 
dence unless the pleadings are introdueed on the 
trial at the proper time and in the proper way,'* 
but under peculiar circumstances this rule has been 
relaxed.t® An admission of having collected money 
on executions is competent without production of 
the executions or copies thereof.1° Where the party 
seeking to use an admission has shown that the 
statement was made under oath in a judicial pro- 
ceeding in which it was relevant, he should not be 
allowed to go any further into the circumstances 
under which it was made.17 

[§ 495] 5. Duty to Show Entire Statement. 
A party who seeks to show an admission must give 
in evidence so much of the statement as will show 
the real meaning of the alleged admission,1® and 


3. ee re Colbert, 51 Mont. 455, 153 


P 10 : 

4 U. S.—Crosby v. Hammerling, 
170 Fed. 857. 

Ala.—Webb v. Gray, 181 Ala. 408, 62 
S 194; Hitt Lumber Co. v. McCormack, 
13 Ala. A. 458, 68 S 696. 

Cal.—Flickinger v. Inv. Co., 172 
Cal, 132; 155: P6277. 

Colo.—Ft. Lyon Canal Co. v. Ben- 
mett, 61 Colo. 111, 156 P 604. 

Ga.—Mitchell Auto. Co. v. McDan- 
jel, 143 Ga. 516, 85 SE 635. 

Ill.—Stevens v. Moody, 204 Ill. A, 
-451; Wojciehowski v. National Coun- 
cil K. L. S., 191 Ill. A. 254; Gold- 
#tein v. Freudenberg, 191 Ill. A. 63. 

Ind.—Gifford v. Gifford, 58 Ind. A. 
665, 107 NE 308. - 

Ilowa.—Butterfield v. Kirtley, 114 
Jowa 520, 87 NW_ 407. 

Kan.—Ladd v. Chicago, etc., R. Co., 
‘97 Kan. 548, 155 P 9438; Atchison, etc., 
R. Co. v. Palmore, 68 Kan. 545, 75 P 
509, 64 LRA 90. 

Ky.—Cincinnati, ete, R. Co. 
Frogg, 167 Ky. 6, 179 SW 1062. 

La.—State v. Maddox, 140 La, 718, 
73S 783. " 

Md.—Bluthenthal v. May Adv. Co., 
127 Md. 277, 96 A 434. 

Mass.—Lord Electric Co. v. Morrill, 
178 Mass. 304, 59 NE 807. i 

Minn.—Ikenberry v. New York L. 
Ins. Co., 127 Minn. 215, 149 NW 292; 
‘State v. Great Northern R. Co., 114 
‘Minn. 293, 131 NW _ 330; Redding v. 
‘Godwin, 44 Minn. 355, 46 NW 563. 

Mo.—Wright v. Gillespie, 43 Mo. A. 
244. 

hes He aaa Mill Co. v. Wiss- 
Ter, 95 NW : 

N. J.—Smarak v. Segusse, 91 N. J. 
L. 57, 102 A 354. 

N. Y.—Coutant v. Mason, 160 App. 
Div. 575, 145 NYS 785; Trudden_ v. 
Metropolitan L. Ins. Co., 50 App. Div. 
473, 64 NYS 1838; Subin v. Raphael, 
167 NYS 375; Pittsburgh Plate Glass 
Co. v. Weil, 167 NYS 313. 

N. C.—Ritter Lumber Co. v. Mont- 
vale Lumber Co., 169 N. C. 80, 85 SE 


438. 

N. D.—Blackorby v. Ginther, 34 N. 
D. 248, 158 NW 354. 

Or.—Marks v. Columbia County 
Lumber Co., 77 Or. 22, 149 P 1041, Ann 
Cas1917A 306. . ‘ 

Pa.—Campbell v. Brandywine Sum- 
mit Kaolin, etc., Co., Pa. Super. 


209; Arnold v. Metropolitan L. Ins. 
Co., 20 Pa. Super. 61. 
Tex.—Kansas City, ete. R. Co. v. 


Corn, (Civ. A.) 186 SW 807. 

[a] The jury may be instructed to 
disregard an alleged admission which 
is not sufficiently connected with the 
party against whom it is sought to 
be used. Wright vy. Gillespie, 43 Mo. 
A. ac 


[b] Where depositions were sup- 


pressed because not taken before an 


authorized officer, the answers of a 
witness in the deposition were not ad- 
missible in evidence as against the 
witness, without proof that he made 
the statements, that they were cor- 
rectly written down, and that he 
signed them. German F. Ins. Co. 
v. Gibbs, 42 Tex. Civ. A. 407, 92 SW 
1068, 96 SW 760. 

Identification of person speaking 
over telephone see supra § 336. 

Proof of: 

Agency generally see supra § 441._ 
Agency of husband for wife and vice 

versa see supra § 476. 

Common purpose see supra § 471. 
Bee of partnership see supra § 

5. Webb v. Gray, 181 Ala, 408, 62 
S 194; Brooke v. Lowe, 122 Ga. 358, 
50 SE 146; Ikenberry v. New York L. 
Ins. Co., 127 Minn. 215, 149 NW 292; 
Stevens v. Equitable Mfg. Co., 29 Tex. 
Civ. A. 168, 67 SW 1041 (letters). 

[a] A letter purporting to have 
been dictated by a party against 
whom it is offered as an admission is 
not admissible in evidence in the ab- 
sence of proof that he was in fact the 
author of it. Brooke v. Lowe, 122 
Ga. 358, 50 SE 146. 

[b] A telegram offered in evidence 
as an admission against interest was 
properly excluded, where it would 
have been impossible for the pur- 
ported sender to have caused or di- 
rected the telegram to be sent. Iken- 
berry v. New York L. Ins. Co., 127 
Minn. 215, 149 NW 292. 

6. Ala.—Dennis v. 
Ala. 29, 54 AmD 186. 

TIll.— Marshall v. Adams, 11 Ill. 37; 
Voorheis v. Bovell, 20 Ill. A. 5388. 

Iowa.—Woods v. Gevecke, 28 Iowa 
561. 

Kan.—Grandstaff v. Brown, 23 
Kan. 176. 

Mass.—Kittredge v. Russell, 114 
Mass. 67; Hale v. Silloway, 1 Allen 21. 

N. C.—State v. Carson, 95 N. C. 593. 

Pa.—Nissley v. Brubaker, 192 Pa. 
388, 43 A 967. 

[a] A general offer of proof of an 
admission should not be _ rejected 
merely because the offer does not 
specify the precise words used. Niss- 
ley v. Brubaker, 192 Pa. 388, 43 A 967. 

7. Dennis v. Chapman, 19 Ala, 29, 
54 AmD 186. 

8. Marshall v. Adams, 11 Ill. 37; 
Southern L. & T. Co. v. Benbow, 135 
N. C. 303, 47 SE 435. 

9. Parsons v. Disbrow, 1° EH. D. 
Smith (N. Y.) 547. 

10. See infra § 1220. } 

11. Mandelbaum v. New, York City 
R. Co., 90 NYS 377 (“The copy of the 
defendant’s answer in another action 
or litigation was certainly not the 
best evidence of the admission there- 
by sought to be proved, since, while 
the copy would conclude the defend- 


Chapman, 19 


ant, upon principles of estoppel, for 
the purposes of the action in which 
it was served, if a question arose as 
to whether the copy conformed to the 
original, the answer itself was the 
best evidence of its contents where 
ye Cage re arose between third par- 
ies’). 

12.. Purinton v. Purinton, 101 Me. 
250, 258, 63 A 925, 115 AmSR 309, 
8 AnnCas 205 [quot Cyc]; Kelly v. 
McKenna, 18 Mich. 381. 

13. Williams v. Keyser, 11 Fla. 234, 
89 AmD 248. 


14. Greenville v. Old Dominion SS. 
Co.,74104 IN; » 913,93, 10 “SH ok47- 
Smith v. Nimocks, 94 N. C. 243. 


“It does not appear that the answer 
was read to the jury as evidence in 
the cause, even if, upon an examina- 
tion, an admission of plaintiffs’ title 
to the disputed lot would be disclosed. 
Uniess it was so read, it furnished no 
evidence on which the jury could act.” 
Greenville v. Old Dominion SS. Co., 
supra, 

15. Hilliard v. Lyons, 180 Fed. 685, 
686, 103 CCA 651 (‘‘The admissions in 
the affidavit [of defense] were evi- 
dence for the plaintiff, and, while it 
does not appear that the affidavit was 
formally offered, these admissions 
were twice made the basis of objec- 
tions to offers by the defendant, which 
had the effect of bringing them upon 
the record, as did the affirmance by 
the court of the plaintiff’s point that 
under the pleadings and evidence the 
verdict must be in favor of the plain- 
tiff. It is not the same as if the 
athidavit was a mere admission, which, 
with her attention called to it, the 
defendant might possibly explain 
away. By rule of court where the 
case was tried the affidavit was a 
pleading, of which the court took 
notice, and by which the defendant is 
concluded while it stands’’). 


16. Mantz v. Collins, 4 Harr. & 
M. (Md.) 65. 
1 Farnum v. Whitman, 187 Mass. 


7. 

381, 73 NE 473. 

18. Randall v. Parramore, 1 Fla. 
409; Krttzer v. Smith, 21 Mo. 296. 

[a] Pleading.—Where an answer 
in chancery is offered as an admis- 
sion, the bill should also be read so 
far as necessary to make the an- 
swer intelligible. Randall v. Parra- 
more, 1 Fla. 409. 

[b] Deposition. — When it is 
sought to use a deposition as an ad- 
mission, the whole of it should be 
read. Kritzer v. Smith, 21 Mo. 296, 
301 (“As the deposition was read as 
an admission, regularly, the party 
reading it should have read the whole. 
The distinction is that, when an an- 
swer is read as a part of the plead- 
ings in the cause in which it is filed, 
only such parts may be read as the 
party desires; but when it is taken 
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will not be allowed to show a part of a statement 
disconnected from other parts which qualify the 
language which it is sought to show,!® especially 
where the qualification is such as to deprive the 
language used of any real force as an admission.?° 
But subject to this limitation it does not seem to be 
incumbent upon the party seeking to show an admis- 
sion to introduce evidence of all that was said upon 
the occasion in question,” or introduce in evidence 
the entire writing in which the alleged admission is 
contained ;?? but he may introduce in evidence so 
much as he deems favorable to himself, leaving it 
to his adversary to show other portions of the state- 
ment or writing which may weaken the force of, 
or are contradictory to the alleged admission.2 A 


from the cause in which it is filed 
and read in another proceeding, as an 
admission, there the whole of it must 
be read by the party offering it’’). 
19. j » 20 Ala. 
167; Bradford v. Bush, 10 Ala. 386; 
Yarborough v. Moss, 9 Ala. 382; Wil- 
son v. Calvert, 8 Ala. 757. 
foun: .—Trammell v. Bassett, 24 Ark. 
Cal.—Risdon v. Yates, 145 Cal. 210, 
78 P 641. 
Conn.—-Bristol v. Warner, 19 Conn. 
7; Barnum v. Barnum, 9 Conn. 242. 
Ga.—Morris v. Stokes, 21 Ga. 552. 
Ill—Moore v. Wright, 90 Ill. 470; 
Phares v. Barber, 61 Ill. 271; Arnold 
v. Johnson, 2 Ill. 196; Corning v. Doll- 
meyer, 123 Til, A. 188 
Ind.—Miller v. Wild Cat Gravel 
Road Co., 52 Ind. 51. 
Ind T— Hewlett v. Hyden, 4 Ind. 
TT, bi 69 SW 8 
y.--Ma rks iy Waray 78 SW 864, 
1168" 25 KyL 1770, 1909. ‘Illinois Cent. 
R. Co. v. Manion, 113 Ky. 7, 67 SW 
40, 101 AmSR 345; Withers v. Rich- 
ardson, 5 T. B. Mon. 94,17 AmD 44; 
Taylor. v. Whiting, 2 B. Mon. 268. 
La.—Bordes v. Duprat, 52 La. Ann. 
306, 26 S 821 
Me.—Lombard v. Chaplin, 98 Me. 
309, 56 A 903; Storer v. Gowen, 18 
Me. 174. 
Md.—Simmons y. Haas, 56 Md. cee 
Turner vy. Jenkins, 1 Harr. & G. 
Mass.—Dole v. Wooldredge, PI 
Mass. 161, 7 NE 832; Adams v. Hames, 
107 Mass. 275; O’Brien v. Cheney, 5 
egg 148; Whitwell v. Wyer, 11 Mass. 


33 Mich. 
Thompson, 18 


Sale NEA RE v. Davis, 

Minn.—Searles v. 
Minn. 316. 

Mo.—Milliken v. Thyson Commn. 
Co., 202 Mo. 687, 100 SW 604; Bom- 
part v. Lucas, 32 Mo. 123; Reevs v. 
Hardy, 7 Mo. 348; Howard v. Newsom, 
5 Mo. 523; Hunter v. Johnson, 119 
Mo. A. 487, 94 SW 311; Hormann v. 
Wirtel, 59 Mo. A. 646. 

N. Y.—Platner v. Platner, 78 N. Y. 

90; Enders v. Sternbergh, 2 Abb. Dec. 
oth 1 Keyes 264, 33 HowPr 464; 
Barnes v. Allen, j Abb. Dec. alae i 
Keyes 390; Walter v. Meader, 75 App. 
Divs 61258777 NYS 407; 
Shrady, 42 App. Div. 9, 
546; Hoes v. Nagele, 28 App. Div. 374, 
51 NYS 233; Steinhardt v. Baker, 25 
App. Div. 197, 49 NYS 357 [aff 163 
INS GY. V4 109 RbWRUINE .629)  voune ®v. 
Katz, 22 App. Div. 542, 48 NYS 187; 
Gildersleeve v. Mahony, 12 N. Y. Su- 
per. 383; Perego v. Purdy,°1 Hilt. 
269; Badanes v. Feder, 47 Misc. 91, 
93 NYS 478; Garrie v. Schmidt, 25 
Mise. 753, 55 NYS 703; Kelsey v. 
Bush, 2 Hill 440; Garey v. Nicholson, 
24 Wend. 350. 

C.—Rushing v. Seaboard Air 
Lins RvtCo,,. 149 NerCAe158) 62: S15 
890; Smith v. Moore, 142 N. CG. 277, 
55 SE 275, 7 LRANS 684; McCord v. 
Southern R. Co., 130 N. C. 491, 41 SE 
886; Rawls v. White, 127 N. C. 17, 37 
SE 68: Spencer v. Fortescue, 112 N. 
Cc: 268, ru, SE 898; Overman vy. Coble, 


35 N. 
aes ester v. Morton, 96 Pa. 229; 
3 Watts & S. 


Postens v. Postens, 


EVIDENCE 


Contradiction 


127; McAvoy v. Commonwealth Title 
Ins., ete, Co. 27: Pal, Super: 271; 

R. I.— Sherman v. Stafford Mfg: Co., 
237 ROD. 629" bea 483 
5, S. C.—Devlin v. Kilcrease, 27 S. C. 

. 425. 

Tex.—Galveston, ete., Riu Co, vi 
Fitzpatrick, (Civ. A.) 91 SW 355. 
Sve ass v. Bean, 77 Vt. 384, 60 A 

Va.—Perkins v. Lane, 82 Va. 59. 

W. Va.—Rowan v. Chenoweth, 49 
W. Va. 287, 38 SE 544, 87 AmSR 796. 

Eng.—Fletcher v. Froggatt, 2 C. & 
i 569, 12 ECL 738; Beckham v. Os- 
borne, 6 M. & G. 771, 46 ECL 771, 134 
Reprint 1103; Robinson v. Scotney, 19 
Ves. Jr. 584, 34 Reprint 632. 

“At the trial of this case, the plain- 
tiff offered in evidence a portion of 
a sentence of the answer of Lucas 
in the present case, and refused to 
read the remainder of the sentence 
which materially qualified the effect 
of the portion read, and the court re- 
fused to compel him to read the re- 
mainder. This was manifestly wrong; 
and is only equalled by the case of 
the infidel who undertook to prove 
from the Scriptures the want of a 
deity by reading the words ‘there is 
no God,’ and omitting the preceding 
words, ‘the fool hath said in his 
heart.’” Bompart v. Lucas, 32 Mo. 
123, 124. 

20. Milliken v. Thyson Commn. Co., 
202 Mo. 687, 100 SW 604; Sibert v. 
Hostick, 91 Nebr. 255, 135 NW 1054. 

21. Cal.—Granite Gold Min. Co. v. 
Maginness, 118 Cal. 131, 50 P 269. 

Conn.—-Hope v. Valente, 86 Conn. 
301, 85 A 541. 

Ind.—Miller v. Wild Cat Gravel 
Road Co., 52 Ind. 52, 

Towa.—Jones v. U. S. Mutual Acc. 
Assoc., 92 Iowa 652, 61 NW _ 485. 

Minn.—Howard vy. Illinois Cent. R. 
Co., 116 Minn. 256, 183 NW_ 557. 

Nebr.—Pettis v. Green River As- 
phalt Co., 71 Nebr. 513, 99 NW 235, 
101 NW 333. 

N. Y.—Platner v. Platner, 78 N. Y. 
90; Hoes v. Nagele, 28 App. Div. 374, 
51 NYS 238; Suffolk County v. Shaw, 
21 App. Div. 146, 47 NYS 349. 

N. C.—Hedrick v. Southern R. Co., 
136 N. C. 510, 48 SE 830; Avery v. 
Stewart, 136 N. C. 426, 48 SE 775, 
68 LRA 776; Stewart v. North Caro- 
lina R. Co, 1386 N..C; 385, 48 SE 
793; Lewis v. Norfolk, etce., R. Co., 
132 N. C. 382, 43 SE 919; Southern L. 
& T. Co: v. Benbow, 131 N. GC.) 413; 
42 SE 896; Gossler v. Wood, 120 N. C. 
69, 27 SE 33; Roberts v. Roberts, 85 
NieCe'9. 

Tex. are v. Winston, (Civ. A.) 
43 SW 8 

En Pact dey 2 Samo, 7 A. & E. 627, 
34 BCL 333, 112 Reprint’ 606; Darby 
v. Ouseley, 1H &N. 1, 156 ‘Reprint 


1093;. Sturge v. Buchanan, 2 M. & 
Rob. 90; Catt v. Howard, 3 Stark, 
on ee ECL 570. 

{a] Offer to be limited.—While ad- 


missions of a party may be proved 
by his testimony given on a former 
trial of the same action, the offer must 
be limited to so much thereof as 
tends to show the alleged admission. 
Howard v. Illinois Cent. R. Co., 116 


[§ 495. 


fortiori he is not required to show statements con~ 
tradictory to the admission made at other times.?* 
A party who introduces a letter written by his 
adversary as an admission is not bound to read into 
the evidence the whole correspondence in the course 
of which such letter was written,° 
defendant has put in two answers, plaintiff may 
avail himself of the first as an admission without 
introducing the second in evidence.?° 
answer filed in a suit by plaintiff was offered as an 
admission against interest, defendants were not 
required to offer the complaint to which the answer 
referred, which could not have affected the answer 
in so far as it related to the issue in question." 


and where a 


Where an 


of part of writing. The party 


Minn. 256, 258, 133 NW 557, 558 C“It 
is not, however, permissible, for the 
purpose of showing such admissions 
of a party, to give in evidence the 
whole of the settled case relating to 
his testimony on the former trial, and 
the offer must be limited to so much 
thereof as fairly tends to show the 
alleged admissions a 

22. Ga. — Hop v. Walsenburg 
es Nat. Bank, P42 Ga. 310, 82 SHE 


Il].—Cramer v. Gregg, 40 Ill. A, 442. 

Ind.—Kentucky, .etc., Cement Co. v. 
Cleveland, 4 Ind. A. 171, 30 NE 802, 

Iowa.—Jeones v. U. S. Mutual Acc. 
Assoc., 90 Iowa 652, 61 NW 485. 


Mont.—Johnson v. Butte, etc., Cop- 
per Co., 41 Mont. 158, 108 P 1057, 48 
LRANS 938. 


Nebr.—Sibert v. Hostick, 91 Nebr. 
255, 185 NW 1054. 

N. C.—Stewart v. North Carolina R. 
Co., 186 N. C. 385, 48 SE 793. 

[a] Tlustration.—Where the an- 
swer in an action on a policy of ac- 
cident insurance admits ‘‘due proof 
of death,” but “denies that such proof 
established that the death of said 
Jones was caused by external, vio- 
lent, and accidental means,” it is not 
error to permit plaintiff to read the 
admission to the jury without Tacs. 
also the denial. Jones v. U. S. 
at Acc. Assoc., 92 Iowa 652, 61 Nw 


[b] Where. adversary in posses-< 
sion of copy.—Part of a letter may 
be introduced without the remainder, 
where the opposite party has a letter- 
press copy of the entire letter. 
Cramer v. Gregg, 40 Ill. A. 442. 

{[c] Admissions in depositions may 
be used in a different proceeding 
against the deponent without read- 
ing all of the depositions. Hope v. 
Walsenburg First Nat. Bank, 142 Ga. 
310, 82 SH 929 

fa] Where ‘the statute requires 
each paragraph of an answer to be 
sufficient in itself, it is not error to 
admit in evidence against the plead- 
er, aS an admission, a single para- 
graph of an answer filed in a former 
action between the same parties. Ken- 
tucky, etc., Cement Co. v. Cleveland, 
4 Ind. A. 171, 30 NE 802. 

23. Sibert v. Hostick, 91 Nebr. 255; 
135 NW 1054; Modlin v. Atlantic in 
Ins. Co., 151 N. CG. 35, 65 SE 605. 

Right of declarant to anes entire 
statement see infra §§ 497, 

24. U. S.—Blight v. (ere 3 iF: 
Cass Nos bein Pets Ch Oude 

Ala.—Bradford v. Bush, 10. Ala, 386. 

Ill.— Hatch v. Potter, q Il. 725, 43 
AmD 88. 


SMa ge Adam v. Eames, 107 Mass. 


N. Y.—Peo. v. Green, 1 Den. 614, 1 
ParkeeCcri 1} 
Me ahee v. Ford, 18 S. C. 

25. Stone v. Sanborn, 104 Mass. 
319, 6 AmR 238; Lewis Pub. Co. v. 
Lenz, 86 App. Div. 451, 83 NYS 841; 
Ey a x Taylor, 1 Esp. 326. 

26. Ave v. Stewart, 136 N. C. 
426, 48 SE T15, 68 LRA 776. 

27. Redwater Land, ete., Co. v. 
Reed, 26 S. D. 466, 128 NW 702. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“wis. 475, 113 NW 959. 


§§ 495-497] 


offering a written admission is not bound by all the 
statements in the writing, but may take advantage 
of such as are in his favor and contradict the rest.?8 

[§ 496] 6. Right to Show Entire Statement— 
The party by whom 
an admission is offered may show other portions of 
the conversation in which it occurred, which tend 
to explain the admission and support the probability 
that it was actually made,?® or to accentuate the 


a. Party Offering Admission. 


28. McAvoy _ v. Commonwealth 
Title, etc., Co., 27 Pa. Super. 271 (affi- 
davit of defense). 

29. Lemire v. Pilawski, 77 N. H. 
116, 88 A 702. 

[al Tllustration.—In an action for 
injuries caused by a runaway horse, 
a statement by defendant that the 
horse was in charge of servants, who 
contrary to his instructions left it 
unattended in the street, but that he 
could do nothing because the horse 
was insured, and that he had re- 
ported the accident to the office, could 
be proved as a whole, whether or not 
the fact that defendant was insured 
against liability for negligence was 
relevant, since the statement that he 
was insured tended to explain why 
he was contesting the liability which 
he had admitted, and tended to re- 
move the improbability which might 
be urged against the credibility of 
the witnesses who testified to such 
admission. Lemire v. Pilawski, 77 N. 
H. 116, 88 A 702. 

380. Devlin v. Kilcrease, 27 S. C. L. 


425. 

31. See generally supra § 163. 

2. U. S.—Elizabeth City- Cotton 
Mills v. Loeb, 119 Fed. 154, 56 CCA 42. 

Ala.— Advertiser Co. v. Jones, 169 
Alay 6710;.58.S. 759. 

Cal.-—Thompson v. Davis, 172 Cal. 
494, 157,P.595. 

Colo.—Nitro Powder Co. v. Kearns, 
50 Colo. 1, 114 P 396. 

Conn.—Robinson vy. Ferry, 11 Conn. 
460; Clark v. Smith, 10 Conn. 1, 25 
AmD 47. 

Fla.—Presley v. State, 61 Fla, 46, 
54 S 367; Williams v. Keyser, 11 Fla. 
234, 89 AmD 243. 


Ga.—Crawford v. Citizens’, etc., 
Bank, 20 Ga. A. 576, 93 SE 173. 
Tll.—Morris_ v. Jamieson, 205 Il. 


87, 68 NE 742 [aff 99 Ill. A. 32]; Mil- 
lard v. Millard, 123 Ill. A. 264 [aff 
22 TOTS SOx ait ‘NE 595]; Corning v. 
Dollmeyer, 123 Ill. A. 188. 


Iowa.—Geddes v. McElroy, 171 
Iowa 633, 154 NW 320. 
Mass.—Farley v. Rodocanachi, 100 


Mass. 427. 

Mich.—Swift Electric Light Co. v. 
Grant, 90 Mich. 469, 51 NW 539. 

Mo. ~ Burghart v. Brown, 51 Mo. 
600; Reevs v. Hardy, 7 Mo. 348: How- 
ard’ v. ‘Newsom, 5 Mo. 523; Lyon v. 
Batz, 42 Mo. A. 606. 

N. Y.—Lewis Pub. Co. v. Lenz, 86 
App. Div. 451, 83 NYS 841; Lexow v. 
Belding, 72 App. Div. 446, 76 NYS 602 
Murray v. Great Western Ins. Co., 73 
Hun 282, 25 NYS 414 [aff 147 N. Y. 
711 mem, 42 NE 724 mem]; Halsey 
Vv. Ry ae 20 N. Y. Super. 461 

C.—In re Gioafelter, 17deNG Cs 
528, "88 SE 625, AnnCas1918E 281. 

Pa. —Robeson v. Schuylkill Nav. Co., 
3 Grant. 186. 

Tex.—Western Union Tel. Co. v. Oak- 
ley, (Civ. A.) 181 SW 507; St. Louis 
Southwestern R. Co. v. Frazier, (Civ. 
A.) 87 SW 400; Terry v. State, (Exr.) 
38 SW 986. 

Utah.—Carstensen v. Ballantyne, 40 
Utah 407, 122 P 82. 

Wash. Jaquith v. Worden, 73 
Wash. 349, 132 P 338, 48 LRANS 827. 

Wis.—Yeska v. Swendrzynski, 133 


Eng _—Queen’s Case, 2 B. & B. 284, 
6 HCL 147, 129 Reprint 976, 11 ERG 
183. 

“When a part of a conversation or 
admission is introduced, the other 
side may prove all that was said.” 
Farley v. Rodocanachi, 100 Mass.. 427, 
429. 

“Where part of a conversation is 
offered in evidence, containing admis- 
sions of a party to the suit, he may 


EVIDENCE 


admission.®° 
[§ 497] 
troduced*!—(1) 


show ... everything that was said 
by him in the same conversation on 
the subject to which the admission 
relates, aS well as everything hich 
may tend to qualify or explain the 
particular statement testified to.” 
Lyon v. Batz, 42 Mo. A. 606, 618. 

[a] Bntire conversation.—A wit- 
ness testifying to admissions in con- 
versation is not confined to what the 
party said in chief, but may state 
his answers to questions. Barnum v. 
Barnum, 9 Conn. 242, 248 (where it is 
said: “Such answers may explain or 
destroy the substance of the conver- 
sation”). 

{b] Rule not available to let in 
hearsay.—The rule that all of the 
conversation is admissible when it ex- 
plains a part thereof already put in 
evidence cannot be used to secure the 
admission of hearsay evidence as to 


what another told the witness, Ja- 
quith v. Worden, 73 Wash. 349, 123 
P 33, 48 LRANS 827. 

33. Ala—dJones v. Fort, 36 Ala. 


449, 
Ark.—Murry v. Meredith, 25 Ark. 

164; Trammell v. Bassett, 24 Ark. 

499; Adkins v. Hershy, 14 Ark. 442. 

Colo.—Bailey v. Carlton, 438 Colo. 4, 
95 P 542. 

Fla.—Presley v. State, 61 Fla. 46, 
54 S 367. 

Ga. 128 Ga. 407, 
57 SE 721; Crawford v. Citizens’, etc., 
Bank, 20 Ga. A. 576, 93 SE 173. 

Tll.—Black v. Wabash, etc., R. Co., 
111 Ill. 351, 53 AmR 628; Moore v. 
Wright, 90 Tl. 470; Phares vy. Barber, 
61. Til. 271. 

Iowa.—Sutherland v. Briggs, 
Iowa 1170, 166 NW 477; Geddes v. 
McElroy, 171 Iowa 633, 154 NW 320; 
Courtright v. Deeds, 37 Iowa 503. 

Ky.—Taylor v. Whiting, 2 B. Mon. 
268; Withers v. Richardson, 5 T. B. 
Mon. 94, 17 AmD 44. 

La.—Lewis v. Gibson, 9 Rob. 146. 

Me.—Oakland Ice Co. v. Maxcy, 74 
Me. 294. 

Mass.—Adam vy. Hames, 107 Mass. 
275; Goodhue vy. Hitchcock, 8 Metc. 
62 


Mich.—Swift Electric Light Co. v. 
Grant, 90 Mich, 469, 51 NW 539; Pass- 
more v. Passmore, 50 Mich. 626, 16 


Minn.——In re Paulson, 128 Mimn. 277, 
150 NW 914. 

Miss.—McelIntyre v. Harris, 41 Miss. 
81. 

Mo.—Howard v. Newsom, 5 Mo. 
523; Mann v. Weiss, 185 Mo. A. 335, 
170 SW 355. 

Nebr.—Powell v. Deuchler, 97 Nebr. 
296, 149 NW 817; Young v. Beveridge, 
81 Nebr. 180, 115 NW 766. 

N. H.—Barker v. Barker, 16 N. 
Hi Mess roo ls 

N. Y¥.—Rouse v. Whited, 25 N. Y. 
170, 82 AmD 3387; Peo. v. Bingham, 121 
App. Div. 593, 106 NYS 330 [aff 190 


rFNW 170, 45 AmR 62. 


N. Y. 566 mem, 88 NE 1129 mem]; 
Stedman v. Ranney, 80 Hun 37, 29 
Wend. 350; Munford v. Whitney, 15 
Wend. 380, 30 AmD 60. 
85 N. 
Cro. 
Or.—Richey v. Robertson, 
Pa.—Wolf Creek Diamond Coal Co. 
v.. Schultz, 71 Pa. 180;) Hamsher v. 
43 Pa. 191;. West Branch Bank v. 
Donaldson, 6 Pa. 179; Postens v. Pos- 
ie a ae v. Hixen, 
691. 
34 Nex. 
390; Wilson v. J. W. Crodus Drug Co., 


NYS 866; Garey v. Nicholson, 24 
N. C.—Roberts v. Roberts, 
86 Or. 
vay) UGE. Be 
Kline, 57 Pa. 397; Stevenson v. Hoy, 
tens, 83 Watts & S. 127 
3 Sneed 
Tex.—McGehee v. Lane, 
(Civ. A.). 190 SW 194; Western Union 


[22C.J.] 413 


b. Party against Whom Admission In- 


In General. Where an _ oral: 


admission of a party has been shown, he is entitled 
to show the entire statement which was made at the 
same time,°? either by cross-examination of the wit- 
ness who testified to the admission,®* or by means 
of other witnesses.** 
was made in the course of a conversation, it is 


When an alleged admission 


Tel. Co. v. Oakley, (Civ. A.) 181 SW 
507; Sorrell v. State, 79 Tex. Cr. 437, 
186 SW 336; Strauss v. State, 76 Tex. 
Cr. 132, 173 SW 663; Wyres v. State, 
74 Tex. Cr. 28, 166 Sw 1150. 

Eng.—Prince v. Samo, 7 A. & E. 
627, 34 ECL 333, 112 Reprint 606: 

34 U. S.—BElizabeth City Cotton 
Mule v. Loeb, 119 Fed. 154, 56 CCA 

Ala.—Troy Fertilizer Co. v. Logan, 
90 Ala. 325, 8 S 46; Scruggs v. Bibb, 
33 Ala. 481; Wittick v. Keiffer, 31 Ala. 
192; Bradford v. Bush, 10 Ala. 386; 
Lee v. Hamilton, 3 Ala. 529, 533; 
SES v. Wilson, Minor 407, 12 AmD 


Cal.—Thompson. v. Davis, 172 Cal. 
491,157 PB 595; Oakland First Nat. 
Bank v. Wolff, 79 Cal. 69};121 P5512 

Conn.—Clark v. Smith, 10 Conn, 1, 
25 AmD 47. 

Fla.—Williams v. Keyser, 11 Fla. 
234, 89 AmD 243. 

Ga.—Dixon v. Edwards, 48 ees 142; 
Doonan v. Mitchell, 26 Ga. 47 

Ill.—Morris v. Jamieson, 505 Till. 
87, 68 NE 742 [aff 99 Ill. A. 32]; 
Young v. Bennett, 5 Ill. 48; Corning v. 
Dollmeyer, 128 Ill. A. 188; Pittsburgh, 
éte., R..Co. v.. Story, 104 Tl Ay ts2: 

Ind.—Grand Rapids, ete., R. Co. v. 
Diller, 110 Ind. 223, 9 NE 710; Crowd- 
er v. Reed, 80 Ind. 1. 

Iowa.—Robertson vy. Vasey, 125 
Iowa 526, 101 NW 271; Hess v. Wil- 
cox, 58 Towa 380, 10 Nw 847. 

Ky.—Louisville Times Co. v. Lan- 
easter, 142 Ky. 122, 1383 SW 1155; 
Beauchamp v. Tennel, 1 Bibb 441. 

La.—State v. Thompson, ALG ear 
829, 842, 41 S 107 [quot Cyc]; Agri- 
cultural Bank v. The Jane, 19 La. in 

Me.—Barbour v. Martin, 62 Me. 536. 

Md.—Turner vy. Jenkins, 1 Harr. & 
G@. 161. 

Mass.—-Farley v. Rodocanachi, 100 
Mass. 427. 

Mich.—Continental L. Ins. Co. v. 
Willets, 24 Mich. 268. 

7 Mo. 348; 


Mo. ; 

Haver v. Schwyhart, 48 Mo. A. 50. 

Nebr.—Powell v. Deuchler, 97 Nebr. 
226, i NW 817. 

Y.—Grattan v. Metropolitan L. 
thas Co:, 92 N. Y. 274, 44 AmR: 372; 
Bearss v. Copley, 10 N.Y. 93; Root 
v. Brown, 4 Hun 797; Roberts v. Gee, 
15 Barb. 449; Delamater v. Pierce, 
3 Den. 315 [aff How. A. Cas. 1, 4 How 
Pr 144, 3 HowPr 162]; Schwartz v. 
Wiood2ke  NViSs 1053505 bul than asive 
Mathewson, 2 NYS 579. 

N. C.—Steele v. Wood, 78 N. C. 365. 

Or.—Richey v. Robertson, 86 Or. 
526, 169 P 99. 

Pa.—Sherwood v. Titman, 55 Pa. 77; 
Newman v. Bradley, 1 Dall. 240, { 
L. ed. 118; Wonsetler Vv. Wonsetler, 23 
Pa. Super. 321, 32 

S. C.— Carolina, aes. R. Co. v. Seig- 
ler, 24 S.C. 124. 

Tex.—Western Union Tel. Co. v. 
Oakley, (Civ. A.) 181 SW 507; Mit- 
chell v. Inman, (Civ. A.) 156 SW 290; 
St. Louis Southwestern R. Co. v. 
Frazier, (Ciy. A.) 87 SW 400; Attna 
Ins. Co. v. Eastman, (Civ. A.) 80 SW 
255; Fondren v. State, 74 Tex. Cr. 
552, 169 SW 411; Wright v. State, 73 
Tex. Cr. 178, 1683 SW 976; Coulter v. 
State, 72 Tex. Cr. 602, 162 SW 885. 

Wis.—Yeska v. Swendrzynski, 1338 
Wis. 475, 113 NW 950; Earley v. Winn, 
129 Wis. 291, 109 NW 633; Smith v. 
Milwaukee Electric R., etc., Co., 127 
Wis. 253, 106 NW 829. 

‘Tt is sufficient that it is the same 
conversation, and relates to the same 
subject matter.’ Barbour y. Martin, 
62 Me. 536, 539. 
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proper to show what was said by both parties 
where the statement claimed to be an 
admission cannot be properly understood except in 
connection with what was said by the other party.*® 
But remarks and statements of the witness in the 
course of the conversation are not admissible where 
they do not tend to throw any light upon the admis- 
sions.37 Where part of a conversation is introduced 
as an admission of the party, and in that conversa- 
tion reference was had to expressions used by him 
on former occasions, he may bring these forward 
so far as they are required to render complete and 
intelligible the conversation first shown in evi- 


thereto,%5 


dence,?8 


In the case of written admissions, the entire writ- 
ing, so far as it relates to the subject matter of the 


raat should be received in 


Cal.—In re Arnold, 147 Cal. 
583° "82 P 252 

Ga.—Mitchem v. Allen, 128 Ga. 407, 
57. SE 721. 

Ill.— Phares v. Barber, 61 Ill. 271; 
Pittsburgh, etc., R. Co. v. Story, 104 
M1 {As 32), 

Ind.—Grand Rapids, etc., R. Co. v. 
Diller, 110 Ind. 223, 9 NE 710. 
uy oe toward v. Newsom, 5 Mo. 

Nebr.—Johnson vy. Opfer, 58 Nebr. 
eek 79 NW 547. 

Y.—Barrett v. New York Cent., 
aiat aR: Co., 157 N. Y.. 663, 52 NE 659; 
Platner v. Platner, 78 N.Y. 90. 

Tex.—St. Louis Southwestern R. Co. 

v. Frazier, (Civ.'A.) 87 SW 409; Attna 
Tne, Co. v. Eastman, (Civ. A.) 30 SW 


255 

Newspaper article referred to 
‘during conversation.—‘It appeared 
that during a conversation had be- 
tween Miles Geringer, V. A. Geringer 
and appeilee in March, 1898, in which 
conversation it is claimed appellee ad- 
mitted that he had received $6,000 for 
his support of the Allen bill and the 
gas bills, an article published in ap- 
pellant’s paper June 3, 1897, concern- 
ing appellee’s conduct relating to said 
bills was read and commented upon. 
This article was offered in evidence 
by appellant as a part of such con- 
versation, but was excluded by the 
court. Such article was aS much a 
part of that interview as were the 
spoken words. Its exclusion was re- 
versible error.” Geringer v. Novak, 
Te Ti A. eb60n 167, 

36. Young v. Bennett, 5 Till. 43; 
Mullins v. Cottrell, 41 Miss. 291. See 
also cases supra note 35. 

37. Young v. Bennett, 5 Ill. 43. 

38. Hutton v. Doxsee, 116 Iowa 13, 
a ane 79; Barker v. Barker, 16 N. H. 
333) 

39. Ala.—Parsons v. Age-Herald 
Pub. Co., 181 Ala. 439, 61 S 345. 

Ark.—Central Coal, etc., Co. v. Gra- 
ham, 129 Ark. 550, 196 SW 940; Wil- 
liams v. Newkirk, 121 Ark. 439, 181 
SW 304. 

lll.—Vischer v. Northwestern Hl. 
Re Co. 71 Tl A, 544" [afi 2o6r TM: 
572, 100 NE 270]; Coulter v. Travelers’ 
Protective Assoc., 144 Ill. A. 255. 
POA oy a v. Hopkins, 32 Iowa 

Ky.—Illinois Cent, R. Co. v. Man- 
ion, 113 Ky. 7, 67 SW 40, 23 Kyl 2267. 

Me.—Lombard v. Chaplin, 98 Me. 
309,56 A 903. 

Mo.—Bagnell Timber Co. v. Mis- 
souri, etc., R. Co., 250 Mo. 514, 157 
Sw. 497. 

Nebr.—Powell v. Deuchler, 97 Nebr. 
296, 149 NW 817. 

N. Y.—Grattan v. New York Metro- 
politan “Gs ‘Ins.'Co;, 92 Nw Y. "274,44 
AmR 372; Singer v. Hartford Nat. F. 
Ins, ‘Co., 154 App. Div. 783; 139 NYS 
875; Addoms v. Weir, 56 Misc. 487, 
108 NYS 146; Badanes v. Feder, 47 
Mise. 91, 93 NYS 478. 

Pa.—Robeson v. Schuylkill Nav. Co., 
38 Grant. 186. 

Tex.—Hartford F. Ins: Co: v. Dor- 
roh, 63° ' Tex, Civ APY 560) 133 niSiw: 
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[§ 498] (2) 


where two writings are clearly connected, 
admission of one renders the other competent.*® It 
has even been held that a contemporaneous oral 
explanation of a written admission may be shown.‘ 

Judicial admissions in the same*? 
action are subject to the same rule; and when one 
party introduces evidence given at a former trial,** 
or shows statements contained in a deposition,*® or 
in the pleadings in the same*® or another*’ action, 
the entire statement with relation to the subject 
matter of the admission should be received. 


le 


[8§ 497-498 
the 


or another** 


Self-Serving Statements. The 


right to introduce the entire statement is limited to 


matters which tend to qualify or explain the admis- 


evidence,®® and 
465; Atchison, etc., R. Co. Nga fk 
44 vies Civ. oe: 534, 98 Sw s 

DET Var 806, 
69 Vein 9 


“You eantot have one part and sup- 
press another part of a conversation, 
admission, a deed, contract, record, a 
letter, or any other document.” Robe- 
son v. Schuylkill Nav. Co., 3 Grant 
(Pa.) 186, 188. 

[a] What amounts to putting in 
part of a letter.—Counsel has put in 
part of a letter whenever he has in 
his examination so referred to it and 
its contents that the jury must nec- 
essarily come to the conclusion that 
they are listening to testimony con- 
cerning the contents of a particular 
letter. Lombard v. Chaplin, 98 Me. 
309, 56 A 903. 

40. Morris v. Jamieson, 205 Ill. 87, 
68 NE 742 [aff 99 Ill, A. 321]; See- 
vers v. Cleveland Coal Co., 158 Iowa 
574, 188 NW 798, AnnCas1915D 188; 
Rouse v. Whited. 25 N. Y. 170, 82 
AmD 337; Lewis Pub. Co. v. Lenz, 86 
App .Div. 451, 83 NYS 841; Glatfelter 
v. Mendels, 46 Pa. Super. 562, 

{a] This rule has been applied to: 
(1) Letters. Lewis Pub. Co. v. Lenz, 
86 App. Div. 451, 83 NYS 841; Lexow 
v. Belding, 72 App. Div. 446, 76 NYS 
602; Glatfelter v. Mendels, 46 Pa. Su- 

per. 562. (2) A letter accom any nes a 
statement of account, Morris v. 
Jamieson, 205 Ill. 87, 68 NE 742 [aff 
99 Tll: A} 32). 

41. Shores-Mueller Co. v._ Best, 
(Ind. A.) 118 NE 688; Marks v. Hardy, 
78 SW 864, 25 Kyl 1770; Steckel v. 
Desh, 2 Pennyp. (Pa.) 308. 

42. Merrill v. Leisenring, 166 Mich. 
219, 131 NW 538. 

43. Western Warehouse Co. v. New 
Amsterdam Casualty Co., 85 Or. 597, 
167 P 572; Texarkana Gas, etc., Co. 
v. Lanier, (Tex. Civ. A.) 126 SW 67; 
Waldron v. W. M. Ritter Lumber Co., 
80 W. Va. 792, 94 SE 393. 

,44 Conn.—Benedict v. Nichols, 1 
Root 434. 

Ill.—Merchants’ L. & Co. 
Bean, 222 Ill. 494, 502, 78° NE 800 
[eit Cye]s Lockport Vv. Licht, 12)3° Tih. 
A. 426; Millard v. Millard, 123 Il. 
A, 264 [aff 221 Il. 86, 77 NE 5951; 
Illinois Steel Co. v. Wierzbicky, 107 
Ill. A. 69 [aff 206 Ill. 201, 68 NE 1101]. 

Mass.—Farnum v. Whitman, 187 
Mass. 381,:73 NE 473; Lynde v. Mc- 
Gregor, 13 Allen 182, 90 AmD 188. 

Mich.—Merrill v. Leisenring, 166 
Mich. 219, 181 NW 538. 

Mo.—Kritzer v. Smith, 21 Mo. 296. 

Tex.—Texarkana Gas, ete., Co. v. 
Lanier, (Civ. A.) 126 Sw 67; Ajtna 
mite Co. v. Hastman, (Civ. A.) 80 SW 
255. 

Vt.—Dean v. Dean, 43 Vt. 337. 

45. In re Arnold, 147 Cal. 583, 82 
P 252; Fulton Southern Bank v. Nich- 
ols, 202 Mo. 309, 100 SW 6138; Hunter 
peerage 119 Mo. A. 487, 94 SW 


[a] The questions in reply to 
which the answers relied on as ad- 
missions were made may be read. In 
re Arnold, 147 Cal. 583, 82 P 252. 

46. Ind. ‘T.—Hewlett v. Hyden, 4 


sion, and does not extend to unconnected self-serving 
statements.*® <A fortiori, the party whose admission 
has been shown cannot introduce his own self-serv- 


Ind. T. 176, 69 SW 839. 
Mo.—Bompart v. Lucas, 32 Mo. 123. 
Nebr.—Hensel v. Hoffman, 74 Nebr. 

oun ge NW 603. 

Y.—Stuart v. Kissam, 2 Barb. 

408 [rev on other grounds 11 Barb, 
N. C.—McCord v. Southern R. Co., 

130 N. C. 491, 41 SE 886: 

Tex. —Galveston, etey TE Cob ants 

Fitzpatrick, (Civ. A.) 91 SW 355. 
47. Ala—Callan v. McDaniel, 72 

re 96; Crocker v. Clements, 23 "Ala. 


Cal.—Risdon v. Yates, 145 Cal. 210, 
78 P 641. 

Ind.— McNutt v. Dare, 8 Blackf. 35. 

N. Y.—Baker v. Duff, 136 App. Div. 
13, 120 NYS 184 [aff 202 N. Y. 570 
mein, 96 NE 1109 mem]. 
anos Smith v. Chenault, 48 Tex. 

48. U. S.—American Trust, etce., 
Bank v. Zeigler Coal Co., 165 Fed. 34, 
OT VCCAGT2: 

Colo.—Nitro Powder Co. v. Kearns, 
50 Colo. 1, 114 P 396. 

Ill.—Foster v. Shepherd, 258 Ill. 


164, 101 NE 411, 45 LRANS 167, Ann 
Cas 914B 572; Rollins v. Duffy, 18 Ill, 

Ind.—Miller v. Wild Cat Gravel 
Road Co., 52 Ind. 51 

Iowa-—State v. Leuhrsman, 123 
Iowa 476, 99 NW 140. 

Da State ov. Thompson, 116 La. 
829, 842, 41 S 107 [quot Cyc]. 
yo lass—Straw v. Greene, 14 Allen 

Mich,—Atherton v. Defreeze, 129 
Mich. 364, 88 NW 886 

Mo.—Gunn v. Todd, 21 Mo. 303, 
64 AmD, 231. 

Nebr.—Sibert v. Hostick, 91 Nebr. 
255, 135 NW 1054. 

N. Y.- Peo. v. Bingham, 121 App. 
Div. 593, 106 NYS 330 [aff 190 N. Y. 
566 mem, 838 NE 1129 mem]. 
ou C.—Overman v. Coble, 35 N. 

eta aig os v. Hood, 2 Pittsb. 
207. { 
yenutt thee Veaord; 4385S. Cie 

Ss. D.—Wendt v. Chicago, ete., R. 
Co., 4 S. D. 476, 57 NW 226. 

Tex.—Hurlbut v. Boaz, 4 Tex. Civ. 
A. 371, 28 SW 446. 

Vt—Blunt v. Montpelier, ete. R. 
Con SS Viti b 294s Al 106: 


Wash. —Jaquith v. Worden, 73 
Wash. 349, 1382 P 33, 48 LRANS 827. 
King.—Prince v. Samo, 7 A. & FE. 
627, 34 ECL 3338, 112 Reprint 606. 
{a] This rule has been applied 
where the alleged.admission was con- 
tained in: (1) en conversation. State 
v. Leuhrsman, 123 Iowa 476, 99 NW 


140; State v. Thompson, 116 La. 829," 


842, 41 S 107. [quot Cyc]; Straw v. 
Greene, 14 Allen 206; Peo. v. Beach, 
87 N. Y. 508; Platner vy. Platner, 78 
INF ae O10 Rouse v. Whited, 25 N. Y. 
170, 82 AmD Song Stedman v. Ranney, 
80 ‘Hun 37,1829 NYS 866; Dorlon v. 
Douglass, 6 Barb. 451; Garey v. Nich- 
olson, 24 Wend. 350; Mumford vy. 
Whitney, 15 Wend. 380, 30 AmD 60; 
Wendt v. Chicago, ete., R. Co., 4S. D. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 498-500] 


ing statements made on another and separate 
occasion.*? 

[§ 499] 7. Entire Statement to Be Considered. 
When an entire statement is admitted in evidence, 
the self-serving part of it must be duly considered 
and weighed together with the unfavorable part.®° 
But all parts of the statement are not necessarily 
to be regarded as worthy of equal credit.5t The 
triers of fact may reject such portions, if any, as 
appear to be inconsistent, improbable, or rebutted by 


476, 57 NW 226; Blunt v. Montpelier, 
ete:,,. Ri Coy 89 Vt. 159, 94 A 106; 


Ga.—Boyd v. 
71 SE 416. 
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other circumstances in evidence;®? but they are not 
at liberty to disbelieve the self- -serving part capri- 
ciously and without any reasonable grounds;°? and it 
has been said that they cannot believe part and dis- 
believe another part unless such parts are distinct 
and relate to different matters or facts.°4 The 
assertion of a legal right to do an act, coupled with 
an admission that the party did the act, does not 

neutralize the admission.®® 
[§ 500] 8. Construction of Statements. The 
cide whether they will believe the 


State, 136 Ga. 340, 
whole of it.” Walker v. Feutress, su- 


Coruth v. Jones, Tt Viti 441, 60 A 814; 
Jaquith v. Worden, 73 Wash. 349, 
132 P 38, 48 LRANS 827; Prince v. 
Samo, 7 A. & BH. 627, 34 ECL 338,.112 
Reprint 606. (2) A ‘letter. American 
Trust, etc., Bank v. Zeigler Coal Co., 
165 Fed. 34, SUP ACCA) 72 -aveieand. Vv. 
Clegg, (Tex. Civ. A.) 144 SW 1145. (3) 
A pleading. Kinney v. Reed, 164 Iowa 
337, 145 NW 900; Gunn vy. Todd, 21 
Mo. 303, 64 AmD 231; Sibert v. Hos- 
tick, 91 Nebr. 255, 185 NW 1054; Hock- 
field v. Southern R. Cox 150 N. C. 
419, 64 SE 181, 134 AmSR 945; Lewis 
v. Norfolk, ete., Re Co., 132 N.C. 382, 
43 SH 919. (4) Testimony given in 
a previous action. Taft v. Little, 178 
N. Y. 127, 70 NE 211 [rev 78 ‘App. 
Div. 74, 79 NYS 507]; Starin v. Peo., 
45 N. Y. 333, 340; Suffolk County v. 
Shaw, 21 App. Div. 146, 47 NYS 
349; Dean v. Dean, 43 Vt. 337. (5) 
A set of answers to interrogatories. 
Lynde v. McGregor, 13 Allen (Mass.} 
eal Mershon v. Hood, 2 Pittsb. (Pa.) 


49.° U. S.—Varley Duplex Magnet 
Co. v. Ostheimer, 169 Fed. 655, 86 
CCA 528. 


a —Robinson v. Ferry, 11 Conn. 


in —Beebe v. Smith, 194 Ill. 634, 
62 NE 856 [aff 96 Ill. A. 363]; Gal- 
lagher vy. Singer Sewing Mach. Co., 
177 Ill. A. 198; McKechney Vie Chicago, 
160 Ill. A. 544. 

Iowa.—Dougherty v. Posegate, 3 
Iowa 88 

La.—State v. Thompson, 116 La. 
829, 842, 41 S 107 [quot Cyc]. 
s Mass.—Adam v. Hames, 107 Mass. 

CS. 

Nebr.—O’Connor v. Padget, 82 Nebr. 
95, 116 NW 1131. 

N. H.—Hansen v. Grand Trunk R. 
Co., 78 N. H. 518, 102 A 625. 

N. Y.—Woolley v. Stewart, 222 N. 
Y. 347, 118 NE 847. 

Oh.—-Russell v. Cincinnati Fourth 
Watebanks 2a, On, Cir) Ct. UN. s,.L. 

Pa.—McPeake v. Hutchinson, 5 
Serge. & R. 295; Grove’s BHst., 38 Pa. 
Super. 424; Wonsetler v. Wonsetler, 
23 Pa. Super. 321. 

Tex.—Hawkins v. Western Nat. 
Bank, (Civ. A.) 145 SW 722, 

Ont.—Johnson v. Birkett, 21 Ont. L. 
319,16 OntWR 445. 

[al A statutory provision that 
“when a detached act, declaration, 
conversation, or writing, is given in 
evidence, any other act, declaration, 
or writing, which is necessary to 
make it fully understood, or to ex- 
plain the ,same, may also be given in 
evidence,” does not render competent 
all that the party may have said at 
other times with regard to the sub- 
ject of the suit or the matter in con- 
troversy. Dougherty v. Posegate, 3 
Iowa 88. 90. 

[b] Showing as to statement.— 
The burden is upon the declarant to 
show that the statement which he of- 
fers was a part of the statement of- 
fered by his opponent, and it is for 
the court to determine whether this 
has been sufficiently shown. Robin- 
son v. Ferry, 11 Conn. 460. 

50. Ala.—Hudson v. Howlett, 32 


aie: 478; Wilson v. Calvert, 8 Ala. 
5 
Conn.—Bristol v. Warner, 19 Conn. 


1Delz> Lattomus v. Gorman, 3 Del. 


Ch 
Fla.—Williams v. Keyser, 11 Fla. 
234. 89 AmD 243. 


Il1l.—Arnold v. Johnson, 2 Ill. 196. 

Iowa.—Geddes v. McElroy, i171 
Iowa 633, 154 NW 320; Veiths v. 
Hagege, 8 Iowa 163. 

La.—Saal v. Fortner, 124 La. 112, 
49 S$ 997; Bordes v. Duprat, 52 La. 
Ann. 306, 268 821; Agricultural Bank 
v. The Jane, ng Tava 1; Poultney v. 
Cecil, 8 La. 321. 

Me.—Storer v. Gowen, 18 Me. 174. 

Md.—Higdon v. Stewart, 17 Md. 
105; Reynolds v. Manning, 15 Md. 
510; Bowie v. Stonestreet, 6 Md. 
61 AmD 318. 

Mass.—O’Brien v. Cheney, 5 Cush. 
148; Whitwell v. Wyer, 11 Mass. 6. 

Minn.—Searles yv. Thompson, 18 
Minn. 316. 

“Se apres geet v. Wirtel, 59 Mo. A. 

N. Y.—Grant v. Pratt, 52 App. Div. 
540, 65 NYS 486; Shrady v. Shrady, 
42 "App. Div. 9, 58 NYS 546; Du- 
schnes v. Heyman, 2 App. Div. 354, 37 
NYS 841 [aff 158 N. Y. 735, 53 NH 
1125]; Oakley v. Oakley, 69 Hun 121, 
23 NYS 267 [aff 144 N. Y. 687 mem, 
39 NE 494 mem]; Vanderbilt vy. 
Schreyer, 21 Hun 537 [aff 91 N. Y. 
392,12 AbbNCas 390]; Dorlon v. Doug- 
lass, 6 Barb. 451; Nesbit v. Stringer, 
9 N. Y. Super. 26; Kelsey v. Bush, 2 
Hill 440; Garey v. Nicholson, 24 Wend. 
350; Hopkins v. Smith, 11 Johns. 161; 
Credit v. Brown, 10 Johns. 365; Fen- 
ner v. Lewis, 10 Johns. 38. 

Or.—Johnson v. Sheridan Lumber 
Co., 51 Or. 35, 93° PRP 470. 

Pa,—Wilhelm v. Cornell, 3 Grant 
178; Farrell v. McClea, 1 Dall. 392, 1 
L. ed. 191; Newman v. Bradley, 1 
Dall. 240, 1 L. ed. 118. 

S. C.—Carrier v. Hague, 9 S. C. 454; 
Cohen v. Robert, 33 S. C. L. 410; 
Smith v. Hunt, 12 S.C. L. 449. 

Vt.—Mattocks v. Lyman, 18 Vt. 98, 
46 AmD 138; Brown v. Munger, 16 
Vt. 12. 

Va.—Reager v. Chappelear, 104 Va. 
14, 51 SE 170; Perkins v. Lane, 82 Va. 
59; Waggoner v. Gray, 2 Hen. & M. 
(12 Va.) 6038. 

W. Va.—Garten v. Layton, 76 W. 
Va. 63, 84 SE 1058; Edwards Mfg. Co. 
v. Carr, 65 W. Va. 6738, 64 SE 1030. 

Wis.—Jones v. Webb, 1 Pinn. 412. 

Eng.—Fletcher v. Froggatt, 2 C. & 
P. 569, 12 ECL 738; Smith v. Blandy, 
R. & M. 257, 21 ECL 746; Randle v. 
Blackburn, 5 Taunt. 245, 1 ECL 133, 
128 Reprint 683. 

Can.—Campbell v. Young, 32 Can. 
S. C. 547, 23 CanLTOccNotes 38; Fui- 
ton v. McNamee, 2 Can. S. C. 470. 

fa] An admission of the correct- 
ness of an account (1) is prima facie 
neutralized by an accompanying posi- 
tive statement that it has been paid. 
Smiths avy cs ONnes,u chow TOUNS. ICN. Ys) 
229. (2) But this effect does not at- 
tach to a statement of the admitting 
party that he supposed it was paid. 
Jones v. Webb, 1 Pinn. (Wis.) 412. 

51. Ala.—Troy Fertilizer Co. v. Lo- 
gan, 90 Ala. 325, 8 S 46. 

Ark.—Sadler v. Sadler, 16 Ark, 628. 

Cal.—Thrall v. Smiley, 9 Cal. 529. 

Conn.—Robinson v. Ferry, 11 Conn. 
460, 462. 

Mo.—Chamlee v. Planters’ Hotel 
Co., 155 Mo. A. 144, 134 Sw.123. 

N. Y¥.—Pierce v. Delamater, How. 
A. Cas. 1, 4 HowPr 144, 3 HowPr 162. 

N. C.— Walker v. Feutress, 18 N. C. 
17, 18; Jacobs v. Farrall, 9 N. C. 570. 

W. Va.—Edwards Mfg. Co. v. Carr, 
65 W. Va. 673, 64 SE 1030. 

“Tt still rests with the jury to de- 


pra. 
[a] Statements in pleadings are 
within the rule stated in the text. 
Chamlee v. Planters’ Hotel Co., 155 
Mo. A. 144, 134 SW 1238. 
52. Ala.—Wilson v. Calvert, 8 Ala, 


TOs 
A itigat rib tae v. Hershy, 14 Ark. 


Colo. eae Powder Co. v. Kearns, 


50 Colo. 114 P 396. 
Conn. as A v. Bartholomew, 9 
Conn. 309. 


Ga.—Licett v. State, 23 Ga. 57. 
Til.—Ayers v. Metcalf, 39 Ill. 307; 


copnide Vee tart, 1d SUA GAS. 2eeINiiy 
o . 
Iowa.—Geddes v. McElroy, 171 


Iowa 633, 154 NW 320. 

Mass.—Field v. Hitchcock, 17 Pick. 
182, 28 AmD 288. 

Mich.—Detroit Electric Light, etc., 
Co. v. Applebaum, 132 Mich. 555, 94 
NW. 12. 

Miss.—Coon v. State, 21 Miss. 246. 
Mo.—Green v. State, 13 Mo. 382. 
hoe H.—Pearson v. Sabin, 10 N. H. 
N. J.—Fox v. Lambson, 3 A io, Way 
275; Parret v. Craig, 56 NG Eq. 280, 
A, 305 [aff 56 N. J. Hq. 848, 42 A 

. Y.—Barnes v. Allen, 1 Abb. Dec. 
uh 1 Keyes 390; Penfield v. Jacobs, 
21 Barb. 335; Roberts v. Gee, 15 Barb. 
449; Dorlon v. Douglass, 6 Barb. 451. 

N. C.—McCord v. Southern R. Co., 
180 N. C.. 491, en SE 886; Barnes y. 
Kelly, 3 N. C. 

Dadam: Croley cad v. State Bank, 


Meigs 199. 
ia ee v. State, 2 Tex. A. 


Vt.—Mattocks v. Lyman, 18 Vt. 98, 
46 AmD 138. 

Va.—Brown v. Com., 9 Leigh, (36 
Va.) 633, 33 AmD 268. 

W. Va.—Edwards Mfg. Co. y. Carr, 
65 W. Va. 673, 674, 64 SE 1030; Beck- 
with v. Mollohan, 2 W. Va. 477. 

Eng.—Bermon_ v. Woodbridge, 2 
Dougl. 781, 99 Reprint 497, 14 ERC 
OTs Baildon v. Walton, 1 Exch. Old 
154 Reprint 262. 

“Though an admission, accompan- 
ied by explanatory or ‘exculpatory 
matter, cannot be introduced as evi- 
dence without the explanation, if ob- 
jected to, the weight to which each 
is entitled, after introduction, is a 
matter wholly within the determina- 
tion of the court or jury trying the 
issue.” “Edwards Mfg. Co. v. Carr, 
supra. 

fa] “Where a man admits the jus- 
tice of an account, but contends that 
he has paid it, all his statements must 
go to the jury; yet if he can give 
no reason for his belief, nor show 
any thing in support of it, the jury 
are not bound to believe it, and may 
give judgment on the admission.” 
Craighead vee giete Bank, Meigs 
(Tenn.) 199. 

[b] Indefinite qualification is in- 
sufficient alone to overcome an admis- 
Pierce v. Delamater, 1 How. 
AN CAS ee Nee Yee len oe HowPr 144, 3 
HowPr 162 (where this was stated 
with respect to a claim of offset with- 
out indicating the amount thereof). 

53. Wilson v. Calvert,’ 8 Ala. 757; 
Harris v. Woodard, 40 Mich. 408; 
Barnes v. Allen, 1 Abb. Dec. (N. Y.) 
111, 1 Keyes 390; Perego v. Purdy, 1 
Hilt. (N. Y.) 269;-Kelsey v. Bush, 2 
Hill (N. Y.) 440. 

54. Fox v. Lambson, 8 N. J. L. 275. 

55. Moore v. Ross, 11 N. H. 547. 
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language of a party should be construed in view of 


the purpose for which it is used.°¢ 


will not be subjected to a strained construction in 
order to deduce therefrom an admission,°* 


56. Scammon v. Scammon, 33 N. 
H. ek ones: Bryant, 19 R. I. 404, 
35 A 3 

[a] Admission made to exclude 
evidence.—‘‘An admission, made for 
the purpose of preventing other evi- 
dence from being resorted to, should, 
in case of doubt or ambiguity, be 
construed most strongly against the 
party making it.” Scammon v.. 
Scammon, 33 N. H. 52, 58. 


[b] Statements of counsel.—(1) 
An admission by counsel on a trial 
will not readily be construed as a 
surrender of a vital point in contro- 
versy. Hoffman v. Bloomsburg, etc., 
R. Co., 143 Pa. 503, 22 A 823. (2) A 
retort by defendant’s counsel in an 
action for injuries to a miner by a 
gas explosion, made when interrupted 
by plaintiff’s counsel, that the mine, 
was a gaseous mine and gas was 
likely to come quickly in some parts 
of it did not amount to an admission 
that the mine was gaseous. Dollar 
v. Northwestern Impr. Co., 72 Wash. 
1129 P5578. 

57. U.S.—Colusa Parrot Min., etc., 
Co. v. Monahan, 162 Fed. 276, 89 CCA 
256; Harris v. Chipman, 156 Fed. 
929, 84 CCA 429. 

Ala.—Hooper v. Bankhead, 171 Ala. 
626, 54 S 549; Lehman v. Gunn, 154 
Ala. 369, 45 S 620; Nool v. Garner, 70 
Ala. 443; Providence L., etc., Ins. Co. 
v. Black, 15 Ala. A. 437, 73 S 757. 

Ark.—Southern Anthracite Coal Co. 
v. Hodge, 99 Ark. 302, 139 SW 292; 
St. Louis, etc., R. Co. v. Holmes, 96 
Ark. 339, 131 SW 692. 

Cal.—Conlin v. Osborn, 161 Cal. 
659, 120 P 755; Wutchumna Water Co. 
Ve (Poeue: lod) Call, “1105, "90." PY 362; 
Bakersfield, etc., R. Co. v. Fairbanks, 
20 Cal. A. 412, 129 P 610; Wegerer v. 
Jordan, 10 Cal. A. 362, 101 P 1066. 

Colo.—Divine v. George, 166 P 242; 


Chicago, ete., R. Co. v. Rhodes, 21 
Colo; A.4229, 121. P. 769. 
Ga.—Barber v. Singletary, 13 Ga. 


ALi, ue. 1100, 
Ill.—United Breweries Co. v. Bass, 


121 Tl, A. 299. 
Ind.—Peoria First Nat. Bank v. 
Farmers, etc., Nat. Bank, 171 Ind. 


323, 86 NE 417 [transf (A.) 82 NE 
1013]; Sharp v. McBride, 69 Ind. 396; 
ne v. Stoops, 11 Ind. 22, 71 AmD 
41 
Ilow#.—Markley v. Western Union 
Tel. Co., 159 Iowa 557, 141 NW 443; 
Fenton v. Iowa State Traveling Men’s 
Assoc., 139 Iowa 166, 117 NW 251. 
Kan.—Ray v. Missouri, etc., R. Co., 
90 Kan. 244, 133 P 847; Buckner v. 
Wingard, 84 Kan. 682, 115 P 636. 
Ky.—Hume v. Long, 6 T. B. Mon. 
116; Carter v. Sanderson, 41 SW 306, 
19 KyL 620. 
se tae ee v. Stille, 15 La. Ann. 
Md.—Gesell v. Baughér, 100 Md. 
677, 60 A 481; Matthews v. Dare, 20 
aaa 248; Walters v. Munroe, 17 Md. 
Mass.—Newton Centre Trust Co. v. 
Stuart, 201 Mass, 288, 87 NE 630. 
Mich.—Commercial State Sav. 
Bank v. Stevens, 180 Mich. 35, 146 
NW 226; Union Trust Co. v. Detroit 
River Transit Co., 162 Mich. 670, 127 
NW 780; Mack vy. Cole, 130 Mich. 84, 
89 NW 564; Kinney v. Folkerts, 78 
Mich. 687, 44 NW 152. 
Mo.—Winter v. Von Blarcom, 258 
Mo. 418, 167 SW 498; Rector v. H. K. 
Mulford Co. (A.) 185 Sw 255; Krall- 
man v. Potashnick, 191 Mo. A. 516, iby Gr 
SW 597; Disbrow v. People’s Ice, etc., 
Co., 170 Mo. A. 585, 157 SW 116; Cies 
v. Gale, 168 Mo. A. 282, 153 SW 1088: 
Wilson v. St. Louis United R. Co., 169 
Mo. A. 405, 152 SW 426; Renfrew v. 
Goodfellow, 162 Mo. A. 333, 141 SW 
1153; Parker-Washington Co. v. Cole, 
137 Mo. A. 530, 120 SW 118; Robidoux 
v. Cassilegi, 10 Mo. A. 516 [aff 81 
Mo. 459]. 
Nebr.—Raapke, etc., Co. v. Schmoel- 


EVIDENCE 


The statement 


but is 


ler, etc., Piano Co., 82 Nebr. 716, 118 
NW 652. 

N. H.—Jones v. Jones, 21 N. H. 
219. 

N. J.—Schmidt v. Marconi Wireless 
Male 'COn OO Ny sl lie doo, GON Ol, 
AnnCas1918B 131. 

N. M.—State v. New Mexican Print- 
ing an TIT SPs Ton, 

N. Y.—Carson v. Dresden, 202 N. ¥. 
414, $5 NE 803; Klein v. East River 
Blectric Light Co., 182) NAVYA S275. 74 
NE 495 [rev 90 App. Div. 92, 86 “IYS 
164]; Shaw v. Rothschild Realty Co., 
164 App. Div. 196, 149 NYS 678; Holli- 
day v. Roxbury Distilling Co., 130 
ee Div. 654, 115 NYS 383; Hamilton 
v. Patrick, 62 Hun 74, 16 NYS 578 Laff 
149 N. Y. 580 mem, 43 NE 987 mem]; 
Griffin v. Interurban St. R. Co., 46 
Mise. 328, 94 NYS 854; Granger v. 
American Brewing Co., 25 Misc. 701, 
55 NYS 695 [rev 25 Misc. 302, 54 NYS 
590]; Akers v. Overbeck, 18 Misc. 
198, 41 NYS 382; Witt v. Carlton 
Dress Goods Co., 156 NYS 693; Sands 
Vv. Seo 139 NYS 862. 

D.—Great Western L. Assur. Co. 
v. een 25 N. D. 268, 141 NW 
479 

Oh.—Middleton v. Westeney, 7 Oh. 
Cir, 'Ct. 393) 4,Oh, Cir: Dees 650: 

Or.—Gettins v. Hennessey, 60 Or. 
566, 120 P 369; Ladd v. Hawkes, 41 
Or. 247, 68 P 422, 

Pa.—Miller’s Hst., 151 Pa, 525, 25 
A 144, 

S. C.—Farmers’, etc, Bank vv. 
Rivers, 107 S. C. 204, 92 SE 753; Lyons 
Y. Holmes, 19 S. C. 406. 

Tex.—Connor v. Uvalde Nat. Bank, 
(Civ ADM 56: . SW), 10925 iSwitte sve 
Kelly, 63 Tex. Civ. A. 270, 1383 SW 
901; Missouri, etc., R. Co. v. Maxwell, 
(Civ. A.) 1380 SW 722; Hackbarth v. 
Gordon, (Civ. A.) 120 Sw 591 

Vt.—Comstock v. Jacobs, "84 Vt. 


277, 78 A 1017, AnnCas1913A 679; Rip- 


ley v. Paige, 12 Vt. 353. 

Va.—Edgar v. Donally, 2 Munf. (12 
Va.) 387. 

Wash.—Harry v. Northern Pac. R. 
Co., 178 P 465; Dollar v. Northwestern 
Impr. ‘Cow a2 ‘Wash. 1) L296) 578! 

W. Va.—Bishop v. Whecling Mold, 
etc., Co., 96 SE 1020. 

Wis. —Segnit z v. A. Grossenbach 
Co., 158 Wis. 511, 149 NW 159. 

Wy o,-—Oregon ‘Short Line R. Co. v. 
Blyth, 19 Wyo. 410, 118 P 648, LORE 
875, AnnCas1913B "288. 

Can.—Canadian Equipment, ete., 
Co., Ltd., v. Bell, 11 DomLR 820, 24 
WestLR 415. 

fa] Mlustrations.—(1) An admis- 
sion of ownership of a wagon does 
not imply that it was in declarant’s 
custody at a particular time. United 
Breweries Co. v. Bass, 121 Ill. A. 299. 
(2) An admission of the justness of a 
debt does not admit its prior exist- 
ence. Lehman v. Gunn, 154 Ala. 369, 
45 S 620. (3) An admission of the 
genuineness of a deed does not admit 
the truth of recitals therein. Middle- 
ton v. Westeney, 7 Oh. Cir. Ct. 3938, 4 
Oh. Gir. Dec. 650. (4) An admission 
that a person was appointed adminis- 
trator on a particular date does not 
prove that he was qualified and duly 
acting as such at a later specified 
date. Simon v. Reynaud, 10 La. Ann. 
506. (5) An admission of the cor- 
rectness of a transcript of a judg- 
ment does not admit the validity of 
the judgment. Lockwood vy. Dills, 
74 Ind. 56. (6) An admission of the 
receipt of money does not authorize 
an inference that it was not a gift 
or that it was obtained surrepti- 
tiously and fraudulently. Miller’s 
Hist, Lod Pa b25, e200 A Vea eC Aan 
admission of the service of notice is 
no admission as to the time of ser- 
vice. Hensel v. Johnson, 94 Md. 729, 
51 A 575. (8) An admission that a 
claim is made does not admit its 
validity. Siebert’ v. Steinmeyer, 204 
Pa. 419, 54 A 336. (9) An admission 


£§ 500 


available against the declarant only where it is 
reasonably susceptible of a construction involving 
an admission as to the matter in question.°® 
statement is, however, competent evidence of all that 


The 


that certain mining stock is prac- 
tically worthless must be taken to 
refer to the time of the admission, 
and not to the date when the stock 
was sold. Wegerer v. Jordan, 10 Cai, 
A. 362,101 P1066. (10) An admission 
of the correctness of balance sheets 
showing an indebtedness conceded in 


“a general way is not an admission of 


a specific indebtedness appearing 
thereon, the sheets not being present 
at the time. Safe Deposit, etc., Co. 
v. Turner, 98 Md. 22, 55 A 1023. (11) 
An admission of the correctness of 
part of an account, without stating 
what part, is not, standing alone, suf- 
ficient to uphold any conclusion 
against the party. Watson v. Byers, 
6 Ala. 393. (12) An admission of a 
right of a tenant to, hold over for 
another year at a named rental, in 
accordance with an option contained 
in the lease, is not an admission otf 
the rental value of the property. 
Raapke, etc., Co. v. Schmoeller, etc., 
Piano Co., 82 Nebr. 716, 118 NW 652. 
(18) An admission of maintenance of 
a slot in a street railroad track is 
not an admission of the responsibility 
of the condition of the slot. Griffin 
v. Interurban St. R. Co., 46 Misc. 328, 
94 NYS 854. (14) An admission of 
the receipt of freight by a carrier 
does not import that the freight was 
in good order when received. Mc- 
Donald v. Lehigh Valley R. Co., 191 
Ill. A. 628. (15) An admission that 
one has received a certain sum for 
improving land is not an admission 
that the land without: improvements 
is of a value equal to such sum. U.S. 
v. Norris, 222 Fed. 14, 187 CCA 552. 
(16) An admission that declarant’s 
signature on certain papers is genu- 
ine does not estop him to deny similar 
signatures in notes in suit. Newton 
Centre Trust Co. v. Stuart, 201 Mass. 
288, 87 NE 630. (17) Fears expressed 
as to validity of a title do not con- 
stitute an admission of knowledge 
and notice of an adverse claim. 
Churcher v. Guernsey, 39 Pa. 84. (18) 
The acceptance of a release of a right 
of action for a consideration paid 
does not admit that there was a lia- 
bility. Crawford v. McLeod, 64 Ala. 
240. (19) “We being receiptors” in 
a written statement does not admit 
that a receipt was given in the usual 
form, but only that a receipt was 
given. Taylor v. Rhodes, 26 Vt. 57. 
(20) A husband’s admission of au- 
thority given to his wife to purchase 
property and to give notes therefor 
meant that the notes were to be given 
for the husband, and in his name, not 
in the name of the wife. Minard v. 
Mead, 7 Wend. (N. Y.) 68. 

[b] Insanity is hot admitted by a 
statement that the person referred 
to “was drinking and crazy and had 
him [declarant] up all the rest of 
the night running for the doctor or 
medicine.’’ Gesell v. Baugher, 100 
Md. 677, 60 A 481. 

[c] Negligence is not admitted by: 
(1) Expressions of sympathy and 
offers of help by the owner of an 
automobile by which a person was in- 


jured. Winter v. Von Blarcom, 258 
Mo. 418, 167 SW 498. (2) The use 
of the word ‘inadvertently’ with 


reference to declarant’s acts. Colusa 
Parrot Min., etc., Co. v. Monahan, 162 
Fed. 276, 89 CCA 256. 

58. Conn.—Cartenovitz v. Conti, 
92 Conn. 546, 103 A 629. 

Ill.—MeDonald v. Lehigh Valley R. 
Co., T9T nie’ AS 628: 

Iowa.—Larson v. Webster County, 


150 Iowa 344, 1830 NW 165; Gray v. 
58, Moines, 150 Iowa’ 299, 130 NW 


Kan.—Monger v. Effland, 87 Kan. 
710, 125 P 46. 
y.—-Doe v. Garrison, 1 Dana 35. 
Mich. —Detroit, etce., Leo: 
Owosso Sugar Co., 192 Mich. 533, 159 
NW 378. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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can justly be inferred from it.59 In aid of the con- 
struction of an admission in a party’s testimony the 
subsequent course of both parties on the trial may 


be considered.®° 


Question for jury. The construction of a state- 
ment offered as an admission is for the jury.*4 
of Statements. 
against whom an admission is introduced in evi- 


[§ 501] 9. Denial 


Mo.—Krallman_y. Potashnick, 191 
Mo. A. 516, 177 SW 697. 

Mont.—Mullery v. Great Northern 
R. Co., 50 Mont. 408, 148 P 323. 

N. Y.—Witt v. Carlton Dress Goods 
Co., 156 NYS 693. 

N. C.—Adickes v. Drewry, 171 N. 
C. 667, 89 SE 23. 

Tex.—Simon v. Temple Lumber Co., 
(Civ. A.) 146 SW 592. 

Vt.—Kennett v. Tudor, 85 Vt. 190, 
81 A 633. 

Wash.—Dollar v. Northwestern 
Impr. Co., 72 Wash. 1, 129 P 578. 

W. Va.—Garten vy. Layton, 76 W. 
Va. 63, 84 SE 1058. 

Wis.—Segnitz v. A. Grossenbach 
Co., 158 Wis. 511, 149 NW 159. 

[a] Ambiguous statements (1) 
should not be construed contrary to 
the contention of their author. Wright 
v. Dickinson, (Mich.) 42 NW 849; 
Seenitz v. A. Grossenbach Co., 158 
Wis. 511, 149 NW 159. (2) A state- 
ment susceptible of two construc- 
tions, only one of which involves an 
admission, is not available. Donovan 
v. Driscoll, 116 Iowa 339, 90 NW 60. 

{b] Express deniai of a fact can- 
not be taken as an admission of its 
existence. Clarendon v. Weston, 16 
Vt. 332. 

59, Ala.—Gulf Red Cedar Co. v. 
Crenshaw, 188 Ala. 606, 65 S 1010; 
Darnell v. Griffin, 46 Ala. 520. 

Cal.—Santa Cruz v. Southern Pac. 
R. Co., 163 Coreen Lee P 362; Sloan 
v. Diggins, 49 Cal. - 

Ga,——Dougias v. Moore, 12 Ga. A. 
755, 78 SE 429. 

Til.—De Clerq v. Mungin, 46 Ill. 
112. 

Ind.—Unger Fi Mellinger, 43 Ind. 

. 524, 88 NE 74. F 
< Iowa.—Sullivan v. Herrick, 161 
Towa 148, 140 NW 359; Gray _v. Des 
Moines, 150 Iowa 299, 130 NW 582, 
Gay v. Lloyd, 1 Greene 78, 46 AmD 
499 


Kan.—Buckner v. Wingard, 84 Kan. 
82, 115 P 636. 
: Ky.—Nantz v. See Alone (A Pars: 
. 597, 18 AmD A 
Fe aoksen v. Mathews, 7 La. 356. 
Md.—Tyson v. Shueey, 5 Md. 540. 
LTE Seg pace ag Se Ratcliffe, 218 
Tass. 17, 105 NE 552. 
v Mich.-Coleman. a McGowan, 149 
ich. 624, 113 N ‘ 
Be State Vi pa Pac. R. Co., 
62 Mo. 720, 174 S 5 
; Mont.—-Kift v. Mason, 42 Mont. 
Deity? ees, 
ae cbea Gi tand Trust Co. v. Paddock, 
88 Nebr. 359, 129 NW 550. 
H.—Scammon vy. Scammon, 33 


N. 
N. H. 52, 58, 


N. Y.—GaNun v. Palmer, 159 App. 
Div. 86, 144 NYS 457 [mod on other 
grounds 216 N. Y. 608, 111 NE 223]; 
Mortagna yv. Aztec Asphalt Co., 154 
NYS 184: Bonagur v. Purificato, 146 


NYS 1070. 
N. D.—Great Western L. Assur. 


Co. v. Shumway, 25 N. D. 268, 141 
NW 479. 

Or.—Hagestrom v. Sweeney, 60 Or. 
433, 119. P 725. 


Pa.—lLathrop v. White, 2 Kulp’ 440. 
R. I—Knight v. Infantry Hall 

Auditorium Co., 35 R. I. 383, 87 A 

165. 

Ss. C—Allen Pfeiffer Chemical Co. 

v. Owings, 87 S. C. 74, 68 SE _ 966. 


Tex.—Russell v. Rhone, (Civ. A.) 
173 SW 611. 

Vt.—Kennett v. Tudor, 85 Vt. 190, 
81 A 6383. 


Wash.—Jones v. Spokane, etc., R. 
Co., 69 Wash. 12, 124 P 142. , 

fa] Mlustrations. — (1) Admis- 
sions by a husband after marriage of 
an antenuptial contract, wherein it 
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admission is not 
it or to whom it 


A party 


was agreed he should not share in his 
wife’s property, are evidence that it 
is still in force. Unger v. Mellinger, 
43 Ind. A. 524, 88 NE 74. (2) The 
testimony of a building contractor, 
suing for his wrongful discharge 
from the job, and alleging that he 
was deprived of present and future 
work, that he has been at work dur- 
ing most of the time since the dis- 
charge, is an admission that no dam- 
ages resulted. Hagestrom v. Sweeney, 
60. Or. 488, 119 P 725, (3) An un- 
qualified admission that a tender was 
made amounts to an admission that 
the tender was made at the proper 
time. Allen Pfeiffer Chemical Co. v. 
Owings, 87 S. C. 74, 68 SE 966. (4) 
An admission of a sale for a specified 
sum justifies an inference that the 
Geclarant received the amount in 
money. De Clerq v. Mungin, 46 Ill. 
112. (5) An admission that a tax 
deed was issued implies that it was 
regularly issued and valid in all 
respects. Buckner v. Wingard, 84 
Kan. 682, 115 P 636. (6) An admis- 
sion of the correctness of an account 
for goods’ sold admits the sale and 
delivery of the goods. New York Ice 
Co. v. Parker, 21 N. Y. Super. 688, 21 
HowPr 302. (7) A declaration that 
a note was nearly paid is a negative 
admission that it was not entirely 
paid. Benson v. Mathews, 7 La. 356, 
359. (8) A sheriff’s admission of the 
receipt of a clerk’s fee bills for col- 
lection authorizes the inference that 
he received them at the proper time 
and in the manner required by law. 
Logan v. State, 39 Md. 177. (9) An 
admission of the record of an instru- 
ment admits that it was properly 
recorded. Rendlemann v. Willard, 15 
Mo. A. 375. (10) An admission of 
the execution of a deed by an at- 
torney admits the authority of the 
attorney. Strippelmann yv. Clark, 11 
Tex. 296. (11) An offer to pay half 
of an account presented as joint with- 
out denying its correctness admits 
joint liability. Gwinn v. O’Daniel, 
(Tex. Civ. A.) 22 SW 754. (12) An 
admission that a claim is just ad- 
mits every fact necessary to estab- 
lish it. Nealley v. Greenough, 25 N. 
H. 325. (18) An admission of the 
correctness of an account admits cor- 
rectness in every particular. Keller 
v. Jackson, 58 Iowa 629, 12 NW 618. 
(14) An admission that a bill is “all 
right” admits liability for the 
amount. Lathrop v. White, 2 Kulp 
(Pa.) 440. (15) While the taking of 
a release is not an admission of legal 
liability as a matter of law, con- 
sciousness of liability may be legally 
inferred therefrom. Wade v. South- 
ern RACol, a8 9) S42. C15280))5 7a S859! 
(16) Where a railroad company has 
admitted that the street which its 
tracks crossed was a public street, 
it cannot contend that it owned the 
fee thereof. State v. Missouri Pac. 
R. Co., 262 Mo. 720, 174 SW 73. 

60. Akers v. Overbeck, 18 Misc. 
198, 41 NYS 382. 

61. Ga.—Richmond, ete., R. Co. v. 
Kerler, 88 Ga. 39, 13 SE 833; Stewart 
v. De Leach, 86 Ga. 729, 12 SE 1067; 
Bohler v. Owens, 60 Ga. 185, 188. 

Mass.—Phillips v. Ford, 9 Pick. 39. 

Mich.—Harris v. Woodard, 40 Mich. 

8. 


40 
ne Y.—Dampf y. Greener, 11 NYSt 
90. 
Or.—Johnson v. Sheridan Lumber 
Conn519 Ornt3 551-98) VP 047.05 
Vt.—Patrick v. Hazen, 10 Vt. 188. 
[a] The subject matter to which a 
statement applies is for the jury to 
determine. Phillips v. Ford, 9 Pick. 
(Mass.) 39. 
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dence may categorically deny that he made such 
admission,°* or may give his own version of the 
alleged conversation or statement.®? 

Conclusiveness of Admissions—a, 
Extrajudicial Admissions—(1) In General. 
no element of estoppel exists*+ 


When 
an extrajudicial 
conclusive upon the party making 
is attributable.°> The rule in this 


{b] Pleading.—Where a pleading 
which has been withdrawn or super- 
seded is offered in evidence, admis- 
sions contained therein should be 
construed in connection with qualify- 
ing statements, if any, and it is for 
the jury and not the court to deter- 
mine from an inspection of the entire 
pleading the intent of the party inter- 
posing it. Johnson y. Sheridan Lum- 
ber Co., 51 Or. 85, 93 P 470. 

a Ala.—Gibson v. Gaines, 73 S 
Ill.—Foster v. Shepherd, 258 Ill. 
164, 101 NE 411, 45 LRANS 167; 
AnnCas1914B 572 [rev 164 Ill. A. 199]; 
Corning v. Dollmeyer, 123 Ill. A. 188. 
pvt eden v. Ogden, 13 Ky.\Op. 


Mich.—Campbell v. Sech, 155 Mich. 
634, 119 NW 922. 

Mo.—Mann vy. Balfour, 187 Mo. 290, 
86 SW 103. 

N. Y.—Robinson y. Smith, 3 Silv. 
Sup. 490, 7 NYS 88. 


Tex.—Lester v. Hutson, (Civ. A.) 
184 SW 268. 
[a] Effect of denial_—(1) Where, 


in a proceeding to establish an alleged 
lost will, a witness testified that be- 
fore testatrix’s death she heard a 
conversation with plaintiff concerning 
the will, in which plaintiff stated that 
she (plaintiff) had destroyed it, 
which evidence plaintiff contradicted 
in rebuttal, an instruction that the 
witness’ evidence should be consid- 
ered only to impeach plaintiff, and not 
as evidence that testatrix had de- 
stroyed the will, was proper. Mann 
v. Balfour, 187 Mo. 290, 86 SW 103. 
(2) The probative force of admissions 
made out of court is destroyed by 
declarant’s subsequent testimony that 
he did not make the declarations or 
that they were misunderstood. 
Brosius v. Sunflower Lead, etc., Co., 
149 Mo. A. 181, 130 SW 134. 

63. New York Fidelity, etc., Co. v. 
Dorough, 107 Fed. 389, 46 CCA 3864; 
Johnson v. Opfer, 58 Nebr. 631, 79 
NW 547; Dalton v. Bowker, 8 Nev. 
190; Thon v. Rochester R. Co., 83 Hun 
443, 30 NYS 620 [aff 29 NYS 675]. 

[a] Admission in foreign lan- 
guage.—Testimony to an oral admis- 
sion made in a foreign language may 
be rebutted by evidence that the Eng- 
lish equivalent is different from that 
given by the witness. Thon v. 
Rochester R. Co., 88 Hun 443, 29 NYS 
675, 30 NYS 620. 

64 Brandt v. Virginia Coal, etc., 
ConA D3MRU AS28265 623 Emre dae one 
Cooper v. State Cent. R. Co., 44 Iowa 
134; Coleman v. Jones, 131 La. 803, 
60 S 243; Zemp v. Wilmington, ete., 
R. Co., 43 S. C. L. 84, 64 AmD 768. 

[a] An admission acted on by the 
other party and creating a substan- 
tive right may estop the party 
making it, and thus be conclusive. 
Brandt v. Virginia Coal, etc., Co., 93 
U. S. 326, 23 L. ed. 927; Coleman v. 
Jones, 131 La. 803, 60 S 243; Davis 
v. Walsh, 128 La. 785, 55 S 372; Wat- 
kins v. Cawthon, 33 La. 1194; Harris’ 
Succ., 39 La. Ann, 443, 2S 39, 4 AmSR 
269; Stockmeyer v. Oertling, 38 La. 
Ann. 100; Chaffe v. Morgan, 30 La. 
Ann. 1307; New Orleans v. Sheppard, 
10 La. Ann. 268. 

Requisites of estoppel see Estoppel. 

65. U. S—Salminen.v. Ross, 185 
Fed. 997 [aff 191 Fed. 504, 112 CCA 
148]; In re Thompson, 197 Fed. 681. 

Ala.—Mays vy. Burleson, 180 Ala. 
396, Ole) 7b: 

Ark.—Kansas City Southern R. Co. 
v. Goff, 100 Ark. 629, 140 SW 25. 

Cal.—Frost v. Los Angeles R. Co., 
165 Cal. 365, 132 P 442, 
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respect is the same regardless of whether the admis- | sion was oral** or written,®? or is implied from the 


Colo.—Denver v. Merchants’ 
cuit Co.,.61 Colo. 238, 157 P 842. 

Ga.—Cherokee L. Ins. Co. v. Davis, 
142 Ga. 32, 82 SE 445; Cook v. Brown, 
(A.) 98 SE 92; Atlanta v. Sciple, 19 
Ga. A. 694, 92 "SE 28. 

fll. Berg v. Fisher, 182 Tll. A. 449. 

Ind.— National Live Stock Ins. Co. 
v. Elliott, 60 Ind. A. 112, 108 NE 784. 

Iowa.—Lenhart v. Bean, 181 Iowa 
85, 161 NW 464. 

Kan.—Hunnicutt v. Oren, 84 Kan. 
460, 114 P 1059; Atchison, ete., R. Co. 
v. Hastings, 79 Kan. 499, 100 P 68. 

Ky.—-Louisville, ete., Rai Com iv. 
O’Nan, 119 SW 1192; Bruner v. Seel- 
bach Hotel Co., 183 Ky. 41, 117 SW 
878, 19 AnnCas Ble 

La.—Patton v. Frost-Johnson Lum- 
ber Co., 142 La. 117, 76 S 580; Fran- 
ecois v. Maison Blanche Realty Co., 
134 La. 215, 68 S 880, AnnCas1916B 
451; Siekmann v. Schwartz, 132 La. 


852, 61 S 847. 

Mass.—Hawkes v. Lackey, 207 
Mass. 424, 93 NE 828; Maxwell v. 
Massachusetts Title Ins. Co., 206 
Mass. 197, 92 NE 42. 

Mich.—King v. Ford River Lumber 
Co., 98 Mich. 172, 53 NW 10. 

Minn.—Goldman v. Weisman, 123 
Minn. 370, 143 NW 983; McManus v. 
Nichols-Chisholm Lumber Co., 105 
Minn. 144, 117 NW 228. 

Mo.—WNorris v. St. Louis, etc. R. 
Co., 239 Mo. 695, 144 SW 783; Meis- 
sner v. Standard R. Equipment Co., 
211 Mo. 112, 109 SW 730; Cafferatta 
v. Cafferatta, 23 Mo. 235; Bruck v. 
John Hancock Mut. i. Ins. Co., 194 
Mo. A. &29, 185 SW 753; Ginter v. 
O’Donoghue, (A.) 179 SW 732; Run- 
yan v. Marceline Coal, etc., Co., 186 
Mo. A. 707, 172 SW 1165; Downs v. 
Racine- Sattley Co., 175 Mo. A. 382, 
162 SW 3831; Meyers v. Chicago, etc., 
RI ICo nn TL "Mo. A. 283, 157 SW 362; 
Newland v. Modern "Woodmen of 
America, 168 Mo. A. 311, 153 SW 1097; 
Brubaker v. Bidstrup, 163 Mo. A. 646, 
147 SW 541; Hesston State Bank y. 
Luthy, 155 Mo. A. 363, 137 SW 66; 
Osburn v. Court of Honor, 152 Mo. 
A. 652, 183 SW 87; Randolph v. Metro- 
politan St. R. Co., 125 Mo, A. 620, 
102 SW 1085. 

Mont.—Heitman v. Chicago, etc., R. 
Co., 45 Mont. 406, 123 P 401. 

N. reine v. Jackson Iron Mfg. 
Co., 48 N. H. 491. 

N. J.—Allen. v. Allen, 85 N. J. Ea. 
55, 95 A 363 [aff 86 N. J. Hg. 441, 
99 A 309]; Elizabeth v. Central iy 
Coiy797 NYS. 542;7 7) Av 629° 

N. Y.—Walsh v. New York Cent., 
etc., R. Co., 204 N. Y. 58, 97 NE 408, 
37 LRANS 1137 [aff 140 App. Div. 1, 
124 NYS 312]; Auburn City Club v. 
McGeer, 198 N. Y. 160, 91 NE 539 
{aff 129 App. Div. 934 mem, 115 NYS 
1115 mem, and rearg den 198 N. Y. 
609 mem, 92 NE 105]; Chamberlain 
v. Iba, 181 N. Y. 486, 74 NB 481 [rev 
87 App. Div. 682 mem, 84 NYS 1120 
mem]; Bogert v. Turner, 135 App. 
Div. 530, 120 NYS 420; Peo. v. Ouder- 
kirk, 120 App. Div. 650, 105 NYS 1384; 
National L. Assoc. v. Thompson, 38 
App. Div. 445, 56 NYS 401; Mankoff, 


Bis- | 


Ine. v. Erie R. Co., 97 Mise. 421, 161 
NYS 345; Friedman vy. Ender, 116 
NYS 461. 


N. C.—Eddleman v. Lentz, 158 N. 
Cc. 65, Die SE 1011. 

N. D.—Oakland v. Nelson, 28 N. D. 
456, 149 NW 387. 

Pa.—Gibson v. Rowland, 35 ‘Pa: 
Super. 158. 

Ss. C.—Zemp v. Wiliniieton, etc. 
Co., 43S. C. L. 84, 64 AmD 763. 

Tex.—Cooper Grocery Co. v. Neb- 
lett, (Civ. A.) 208 SW 3865; Daggett 
v. Avis Hardware Co., (Civ. A.) 183 
SW 20; Old River Rice Irr. Co. v. 
Stubbs, (Civ. A.) 168 SW 28; Texas 
Cent. R. Co. v. McCall, (Civ. A.) 166 
SW 925; Whitman v. Aldrich, (Civ. 
Bs) Won bay "SW 464; Galveston, etc., R. 
Co. v. Pingenot, (Civ. A.) 142 SW 93; 
Sumner v. Kinney, (Civ. A.) 136 Sw 
1192; J..I. Case Threshing Mach. Co. 
Vv Wrisht Hardware Co., 61 Tex. Civ. 


A. 481, 130 SW 729; Bartley v. Comer, 
(Civ. A.) 89 SW WwW 82. 

Vt.—Desmarchier v. Frost, 91 Vt. 
138s 99. VA 7829 

Va—wWhealton v. Doughty, 116 Va. 
566, 82 SE 94; Whealton y. Doughty, 
112 Va. 649,°72 SE) 112, 

Wash:—Armstrong nr. Modern 
Woodmen of America, 93 Wash. 352, 
160 P 946, AnnCas1918E 263; Cox v. 
Cameron Lumber Co., 89 Wash. 562, 
82 P 116. 

W. Va.—Teter v. Moore, 80 W. Va. 
443, 93 SE 342. 

Wis. —Boettger v. Two Rivers, 157 
Wis. 60, 144 NW 1097, 147 NW 66; 
Bruger v. Princeton, ete., Mut. F. Ins. 
Co., 129 Wis: 281, 109 NW 95. 

Wyo.—Hamilton v. Diefenderfer, 21 
Wyo. 266, 131 P 37, 1383 P1081; Gustin 
v. Harting, 20 Wyo. 1, 121 P 522, 
AnnCasi914C 911. 

[a] Admissions of a person since 
deceased, although uncontradicted, 
are not necessarily conclusive. 
Powers v. Johnson, 107 Minn. 476, 
120 NW 1021. 

[b] Unless admissions are con- 
tractual, they are not ordinarily con- 
clusive, but may be rebutted or ex- 
plained or controlled by higher 
evidence. Oakland v. Nelson, 28 N. 
D. 456, 149 NW 337. 

{c] Failure to explain or deny the 
admission is not conclusive of the 
fact admitted. Dudley v. Wabash R. 
Co., 167 Mo. A. 647, 150 SW 737. 

66. U. S.—In re Thompson, 205 
Fed. 556; In re Thompson, 197 Fed. 
681; Joslyn v. Cadillac Automobile 
Con IVT* Weds 863,> 1:01. CCA Vt. 

Ala.—Boswell v. Thompson, 160 
Ala. 306, 49 S 73; Rodgers v. Burt, 157 
Ala. 91, 47 S 226 

Ark.—Kansas City Southern ay aps 
v. Goff, 100 Ark. 629, 140 SW 

Cal.—in re Elliott, 165 Cal. 339° 32 
P 439. 

Colo.—Clarke v. Roberts, 38 Colo. 
316; 8%2P) LOT: 

Ga =Cleshorn v. Janes, 68 Ga. 87. 

Ind.— Fowler v. Hobbs, "86 Ind. 131. 

Iowa.—Fenton Vv. lowa State 
Travelling Men’s Assoc., 139 Iowa 166, 
117 NW 251; Betts v. Betts, 113 Iowa 
111, 84 NW 975. 

Kan.—Hunnicutt v. Oren, 84 Kan. 
460, 114 P 1059; Davis v. McCrocklin, 
34 Kan. 218, 8 P 196. 

Ky. —Louisville, 6te; neh Cow vi 
O’Nan, 119 SW 1192; Bruner v. Seel- 
bach Hotel Coy,'133 Ky. 41, 117. SW 
373, 19 AnnCas O17; South Covington, 
OlE.; UR RECOM. McHugh, TT SW 202, 
25 KyL 1104/2: 

La.——Morris vy. Illinois Cent. R. Co.. 
127 La. 445, 538 S 698, 38 LRANS 629. 

Mass.—Newton Centre Trust Co. v. 
Stuart, £01 Mass. 288, 87 NE 630; 
Owen v. Bartholomew, 9 Pick. 520; 
Wallis v. Truesdell, 6 Pick. 455. 

Minn.—MeManus v. Nichols-Chis- 
holm Lumber Co., 105 Minn. 144, 117 


NW 223; Binewicz v. Haglin, 103 
Minn. 297801, 115. NW 9 271; 16 
Gao a 1096, 14 AnnCas 225 [cit 
ye]. 


Mo.—Runyan v. Marceline Coal, 
etc., Co., 187 Mo. A. 707, 172 SW 1165; 
Wilson v. St. Louis United R. Co., 169 
Mo. A. 405, 152 SW 426; Linderman v. 
Carmin, 142 Mo. A. 519, 127 SW 124; 
Kirkwood Gymnasium, etc., Assoc. v. 
Van Ness, 61 Mo. A. 361. 

Mont.—Heitman v. Chicago, etc., R. 
Co., 45 Mont. 406, 128 P 401. 

N. J.—Allen v. Allen, 85 N. J. Ea. 
55, Ob'tA 363 Laff 86 N. J. Eq. 441, 
99 A 309], 

N. Y.—Beecroft v. New York Ath- 
letic Clib, 111 App. Div. 392, 97 NYS 
831; Bird v. Long Island R. Coy rt 
App. Div. 134, 42-NYS 888; Stillwell 
vy. Bateman, 83 Mise. 589, 145 NYS 
321 [aff 163 App. Div. 964 mem, 148 
NYS 1145 mem]; Rait v. Carpenter, 
78 Mise. 385, 138 NYS 460; Bakmazian 
v. Tatosian, 161 NYS 450, 

N. C.—McCraw v. Old North State 
Ins. Co., 78 N. C. 149; Morisey v. 
Bunting, TORN 38 

N. D.—Oakland v. Nelson, 28 N. D. 
456, 149 NW 337. 


Pa.—Shuman’s Est., 45 Pa. Super. 
ee Henning v. Keiper, 37 Pa. Super. 


Tenn.—Gardner y. Standfield, 12 
Heisk. 150; Rogers v. Kineannon, 
Humphr. 252. 

Tex.—Connor v. Uvalde Nat. Bank, 
(Civ. A.) 156 SW 1092; Whittaker v. 
Thayer, 58 Tex. Civ. A. 282, 123 SW 
1137; Bartley v. Comer, (Civ. A.) 89 
SW 82; Gulf, ete., R. Co. vy. Combes, 
(Civ. A.) 80 SW 1045. 

Vt—La Flam v. Missisquoi Pulp 
Co., 74 Vt. 125, 52 A 526; Brown v. 
Munger, 16 Vt. 12. 

Wis.—Bruger v. Princeton, etc., 
Mut. F. Ins. Co., 129 Wis. 281, 109 
NW 95; Husbrook v. Strawser, 14 
yee 403. 

yo.—Hamilton v. Diefenderfer, 
21 Wye. 266, 131° sv 133 Posi 

RA . B.—Murray Vv. Johnson, 6.N. B. 

4 


Oral admissions “are at best but 
secondary evidence of the facts ad- 
mitted—a species of hearsay 
and from their nature can only afford 
a presumption, mecre or less strong, 
according to the circumstances of the 
particular case, of the truth of the 
matters stated.” Husbrook v. 
Strawser, 14 Wis. 403, 404. To same 
effect Garrett v. Rutherford, 108 Va. 
478, 62 SE 389 

67. U. S—West v. Smith, 101 U. 
S. 263, 25 L. ed. 809; Sargent v. Home 
Ben. Assoc., 35 Fed. 711 [aff 142 U. S. 
691, 12 Sct 332, 35 L. ed. 1160]. 

Cal.—Davis v. Parsons, 165 Cal. 70, 
130 P 1055; Bush v. Barnett, 96 Cal. 


ZO ol Meee, 

teh eee et v. Falde, 4 Dak. 
319, 29 NW 66 

Ga Western etc., R. Co. v. Tate, 
129 Ga. 526, 59 SH 266. 

Ida.—Weber v. Della Mountain Min. 
Co., 14 Ida. 404, 94 P 441, 

Ill.— Stone v. Cook, 79 Ill. bso: 


Hornstein v. Crandall, 156 Ill. A. 
Cleveland Seed Co. v. Moore, 142 tl. 


A. 615; Wiggins v. Wilson, 123 IIl. 
A. 6638; Patterson v. Houston, 92 Ill. 
A. 624. 

Towa. —cColdren v. LeGore, 118 


Iowa 212, 91 NW 1066; Mickey v. Bur- 
pr Mae Ins. @o; 735 Iowa 174, 14 AmR 


Kan.—Atchison, Re Conve 
Hastings, 79 Kan. io 100 P 68. 

Ky.—Thomson v. Thomson, 93 Ky. 
435, 30 SW 3873, 14 KyL 5138. 

Mass.—Stockbridge v. Mixer, 22T 
Mass. 501, 116 NE 877; Maguire v. 
Pan-American Amusement Co., 205 
Mass. 64, 91 NE 135, 187 AmSR 422, 
18 AnnCas 110; Holmes v. Hunt, 122 
Mass. 505, 23 AmR 381. 

Mich.—Wright v. St. Louis Sugar 
Co., 146 Mich. 555, 109 NW 1062; 
Snyder v. Patton, etc., Co., 143 Mich. 
350, 106 NW 1106; Gilman v. Riopelle, 
18 Mich. 145. 

Minn.—Allis v. Day, 14 Minn. 516. 

Mo.—Grey v. Independent Order of 
Foresters, (A.) 196 SW 779; Castens 
Vv. Supreme Lodge K. L. H., 190 Mo. 
A. 57,175 SW 264; Newland v. Modern 
Woodmen of America, 168 Mo. A. 811, 
153 SW 1097; Lucks v. Northwestern 
Sav. Bank, 148 Mo. A. 376, 128 SW 
198; Queatham v. Modern Woodmen of 
America, 148 Mo. A. 33, 127 SW 651; 
Holladay-Klotz Land, ete, Co. v. 
Beekman Lumber Co., 136 Mo. A. 176, 
116 SW 436. 

N. H.—Ryan vy. Rand, 26 N. H. 12. 

N. Y¥.—Miner v. Baron, TSUN eee 
677, 30 NE 481 [aff 15 NYS 491]; 
Lynch v. McCabe, 126 App. Div. 744, 
111 NYS 291; Pennsylvania Ins. Co. v. 
Telfair, 45 App. Div. 564. 61 NYS 322 
[rev 27 Misc. 247, 57 NYS 780];, Hddy 
v. Church, 64 Misc. TAs NYS 796s 
Astna L. Ins. Co. v. Pelham, 52 Misc. 
658, 102 NYS 461; Metropolitan L. 
Ins. Co. v. Schaefer, 16 Mise. 625, 46 
NYS 984; Bernstein v. Fuller’s Ex- 
press Co., 137 NYS 910; Friedman v. 
Inder, 116 NYS 461; Weinberg v. 
Kram, 17 NYS 535. 

Or.—Mahon v. Rankin, 54 Or. 328, 
102. P 608, 103 P 53 

Pa.—Baldi v. Metropolitan Ins. Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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conduct of the party, as in case of silence or acquies- 
cence.°8 The party against whom an alleged admis- 
sion is shown may introduce evidence to explain the 
statement®® and thus diminish its weight as an 


18 Pa. Super. 599; Holleran v. Life 
Sreue, Co. of America, 18 Pa. Super. 

Philippine——Oas v. Roa, 7 Philip- 
pine 29; Evangelista v. Bascos, 5 
Philippine 255. 

Tex.—Boyer v. St. Louis, etc., R. 
Co., 97 Tex. 107, 76 SW 441; Mitchell 
v. Guilt, tetc., R. Co., 61 Tex. Civ. A. 
401, 127 SW 266, 130 SW 735. 

Vt.—Reed v. Newcomb, 62 Vt. 75, 


19 A 367. 
Wash.—Bardsley v. Truax, 64 
Wash. 400, 116 P 1075; Russell v. B. 


Schade Brewing Co., 49 Wash. 362, 
S52 P3272 

[a] This rule has Lg Mee applied to 
an admission in: (1) A letter. West 
VePiomith, HOLS WI Si26385025" Lemed; 
809; Coldren v. LeGore, 118 Iowa 212, 
91 NE 1066; Miner v. Baron, 131 N. 
Yi. 677280 NE 481 [aff 15 NYS 491]; 
Pennsylvania Ins. Co. v. Telfair, 45 
App. Div. 564, 61 NYS 322 [rev 27 
Mise. 247, 57 NYS 780]; AXtna L. Ins. 
Co. v. Peiham, 52 Misc. 658, 102 NYS 
461;. Mahon v. Rankin, 54 Or. 328, 
102 P 608, 103 P 53. (2) An affidavit. 
Stone v. Cook, 79 Ill. 424. (3) A state- 
ment of account in a bill rendered. 
Patterson v. Houston, 92 Ill. A 624; 
Wright v. St. Louis Sugar Co., 146 
Mich. 555, 109 NW .1062. (4) A bili 
rendered for services, as to value of 
services. Allis v. Day, 14 Minn. 516. 
(5) An affidavit of loss. Mickey v. 
Burlington Ins. Co., 35 Iowa 174, 14 
AmR 494. (6) Proof of death of a per- 
son insured. Castens v. Supreme 
Lodge K. L. H., 190 Mo. A. 57, 175 
SW 264; Queatham v. Modern Wood- 
men of America, 148 Mo. A. 33, 127 
SW 651. (7) A memorandum of a 
contract for sale of land. Friedman 
v. Ender, 116 NYS 461. (8) A charge 
on a book of account. Hornstein v. 
Crandall, 156 Ill. A. 520; Holmes v. 
Hunt, 122 Mass. 505, 23 AmR 381. 
(9) The recital of consideration in a 
deed. Gilman v. Riopelle, 18 Mich. 
145. (10) A replevin bond. Maguire 
v. Pan-American Amusement Co., 205 
Mass. 64, 91 NIX 135, 1837 AmSR 422, 
18 AnnCas 110. (Gisby An unanswered 
telegram. Lynch v. McCabe, 126 App. 
Div. 744, 111 NYS 291. (12) A receipt 
for money paid. Winchester v. ey 
venor, 44 Ill. 425; Chicago, etc, R. 
Co. v. Bartlett, 20 Jil. A. 96 [aff 120 
Tll.. 603, 11 NE 867]; Peo. v. Palmer, 
OoniT), cag 295; Illinois Cent. R. Co. v. 
Manion, 113 Ky. 7, 67 SW 40, 23 KyL 
2267, 101 AmSR 345; Ryan Vv. Rand, 
JGuING El 12 

[b] A recital in a sealea instru- 
ment is not conclusive when it is 
offered in evidence by a stranger to 
the transaction. Reed v. Newcomb, 
C2EV iD, Lor A. 367; 

[ec] Attack on writings.—Where 
defendant attacks assignments and 
letters written by her, alleging that 
they were the result of coercion and 
undue influence, she is not bound by 
declarations therein, and may testify 
to the contrary. Davis v. Parsons, 165 
Cal. 70, 130 P 1055. 

{d] Parol evidence is competent to 
explain or limit an admission, even 
though such admission was made in 
writing. Kennedy v. Falde, 4 Dak. 
819, 29° NW 667; Hartley State Bank 
Vv. McCorkell, 91 Iowa 660, 60 NW 197; 
Phillips v. Owsley, 4 Kyl 832; Sperry 
v. Wilcox, 1 Metc. (Mass.) 267; Bing- 
ham v. Bernard, 36 Minn. 114, 30 NW 


404; Stamper v. Hammond Packing 
Co., (Mo. A.) 180 SW 1074, 

68. Ala.—yYarborough v. Moss, 9 
Ala. 382. 

Conn.—Goodwin v. U. S. Annuity, 
atc., Ins. Co., 24 Conn. 591. 

lll—Hagenbaugh v. Crabtree, 33 
Til. 225. 

Mass.—Traders’ Nat. Bank 


v. 
Rogers, 167 Mass. 315, 45 NE 923, 
57 AmSR 458, 36 LRA 539 

Mo.—Meissner v. Standard Equip- 
ment Co., 211 Mo. 112, 109 wh 730; 
Webster Vv. Kansas City, (haere davgnOnory, 
116 Mo, 114, 22 SW 474; Dudley v 


EVIDENCE 


admission,”° 


Wabash R. 
SW. 737. 

N. Y.—Rait v. Carpenter, 78 Misc. 
385, 1388 NYS 460. 

N. C.—Leach v. Hosbuigh Lumber 
Com 159 Ne ©. 62, VoyShnt L 

Or. —Eldridge v. Boetes; 45 Or. 
239, 77 P 874. 

Vt.—Russ v. Good, 102 A 481. 

W. Va.—Mylius v. Raine-Andrew 


Co., 167 Mo. A. 647, 150 


Tuaper Co., 69 W. Va. 346, 71.SE 
69. Colo.—Denver v. Merchants’ 


Biscuit Co., 61 Colo. 238, 157 P 842. 
Ida.—Webder v. Della Mountain Min. 
Co., 14 Ida. 404, 94 P 441. 
Ill.—Scovill Mtg Co. v. Cassidy, 
195 Ill. A. 448 [aff O75 Ill. 462, 114 NE 
181, AnnCasi918E 602]. 
Ind.—Shores-Mueller Co. v. Best, 
(A.) 118 NE 688. 
Iowa.—Zalesky v. New York Fidel- 
eee. etc., Co., 176 Iowa 267, 157 NW 


Bree .—Eldridge v. Duncan, 1 B. Mon. 


La.—Coleman v. Jones, 131 La. 803, 
60 S 243. 

Mo.—Kirkpatrick v. Metropolitan 
St. R. Co., 211 Mo. 68, 109 SW 682 
{rev 129 Mo. A. 624, 107 SW 10251; 
Bruck v. John Hancock Mut. L. Ins. 
Co., 194 MowvAl. 629,04 85S Wi 753: 
Rector v. H. K. Mulford Go5 (A.) 
185 SW 255; Stamper v. Hammond 
Packing Co., (A.) 180 SW 1074; Gin- 
ter v. O’Donoghue, (A.) 179 SW 732; 
Coscarella v. Metropolitan L. Ins. Co., 
175 Mo. A, 130, 157 SW 873; Queatham 
Vv. nigger Woodmen of America, 148 
Mo. 33, 127 SW 651. 

N. Bo Pee eo ini v. Iba, 181 N. 
Y. 486, 74 NE 481 [rev 87 App. Div. 
632 mem, 84 NYS 1120 mem]; Matter 
of Cushman, 95 Mise. 9, 160 NYS 661; 
Rait v. Carpenter, 78 Misc. 385, 138 
NYS 460; Eddy v. Church, 64 Misc. 7, 
118 NYS 795; Bernstein v. Fuller’s 
Express Co., 137 NYS 910; Cahill v. 
Torrey, 121 NYS 598. 

Oh.—Cable v. Bowlus, 21 Oh. Cir. 
Ct.. 53, 11 Oh. Cir. Dec. 526 

Or.—-Richey Vv. Robertson, 86 Or. 
525, 169 P 99; Mahon vy. Rankin, 54 
Or. 328, 102 Pp 608, 103. P, 53. 

Porto Rico.—Javierre v. Fritze, 7 
Porto Rico Fed. 16. 

Tex.—San Antonio L. Ins. Co. v. 
Griffith, (Civ. A.) 185 SW 335; Lester 
Vv. Hutson, (Civ. A.) 184 SW 268; Dag- 
gett v. Avis Hardware Cos (Civ. A.) 
183 SW 20; St. Louis Southwestern 
R. Co. v. Duncan, (Civ. A.) 164 SW 
1087; Mitchell v. Gulf, etc., R. Co., 61 
Tex. Civ. A. 401, 127 Sw 266, 130 SW 
Tbe 

Utah.—Toone v. J. O. AN 
Constr. Co., 40 Utah 265, 121 P 10. 

Wis.—yYeska_v. Swendrzynski, 133 
Wis. 475, 113 NW 959. 

“A person against whom an alleged 
admission has been offered shouid 
usually be allowed to explain words 
and phrases in the statement which is 
charged against him as an admission.” 
Bddy v. Church, 64 Misc. 7, 12, 118 
NYS 795. 

“An opponent whose admissions 
have been offered against him may 
offer any evidence which may serve 
as an explanation for his former as- 
sertion of what he now denies to be 
the fact. This may involve the show- 
ing of a mistake, or the evidencing 
of circumstances which suggest a 
different significance to the words.’ 
Coleman v. Jones, 131 La. 803, 808, 
60 S 248, 245 [quot Wigmore By. § 
1058 (2) ifs 

[a] Showing of fraud, accident, or 
mistake not necessary.—-Plaintiff in 
trespass to try title was not bound to 
show fraud, accident, or mistake lead- 
ing her to execute the lease intro- 
duced as an admission against her be- 
fore being allowed to explain it. 
Mitchell v. Gulf, ete., R. Co., (Tex.) 
130 SW_ 735. 

[b] Proofs of death may be ex- 
plained when received as evidence 
against the beneficiary in an _ in- 
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the circumstanees under which the 
statement was made," or the writing containing the 
statement signed,’? his reasons for making the state- 
ment,’? or the purpose for which he made it.” 


It 


surance policy. Queatham v. Modern 
Woodmen of America, 148 Mo. A. 33, 
127 SW_ 651. 

{e] Conduct relied on as an admis- 
sion may be explained. Harrod vy. 
Bisson, 48 Ind. A. 549, 93 NE 1093; 
Ogden v. Ogden, 13 Ky. Op. 35. 

[d] Silence may be explaimed by 
the party sought to be charged with a 
tacit admission. Atkinson v. Amer- 
ican Osteopathy School, 199 Mo. A. 
251, 202 SW 452; Cable v. Bowlus, 21 
Oh, Cir. Ct. 53, 41 Oh. Cir. Dee. 526. 


70. Iowa.—Castner v. Chicago, 
pera R. Co., 126 Towa 581, 102 NW 


Mass.—Stockbridge v. Mixer, 227 
Mass. 501, 116 NE 877. 

Mo.—Nibler v. Kansas City South- 
ern R..C€o., 197 Moi A.. 69.6), £938) SW. 
598; Grey v. Independent Order of 
Foresters, (A.) 196 SW 779. 

N. Y.—Mankoff, Inc. v. Erie R. Co., 
97 Misc. 421, 161 NYS 345; Bakmazian 
v. Tatosian, 161 NYS 450 

~Vt.—Russ v. Good, 102 “A 481, 

71. U. S.—The Masten, 16 F. Cas. 
No. 9,266, 1 Browns. Adm. 436. 
rab Se ea wh et v. De Baun, 8 Ark. 

Ga.—White Sewing Mach. Co. v. 
Horkan, 17 Ga. A. 48, 86 SE 257. 

Ida.—Weber v. Della Seas 
Min. Co., 14 Ida. 404, 94 P 4 

Mass.—-Wachtel-Pickert “oo. 
Leonard, 217 Mass. 417, 105 NE 354. 

N. C.—-McCraw v. Old North State 
Ins. Co:, 78 N: ©. 1149. 

Tex. — Bartley v. Comer, (Civ. A.) 
89 SW 8 

Vt. dine Flam v.. Legs Pulp 
Gor T4VtP1255152 AVS 

Wis.—Yeska’ v. Swendrzynght, 133 
Wis. 475, 477,.113 NW 9 

Lt ss always Poe on to ex- 
plain admissions and the cireum- 
stances under which they are made 
in order to throw light upon the force 
which should be given to them,” 
Yeska v. Swendrzynski, supra. 

{a] Mlustrations.—It may be 
shown that the statement was made: 
(1) Inadvertently. Wilkins v. Clawe 
son, 50 Tex. Civ. A. 82, 110 SW 103. 
(2) Without reflection. McCraw v. 
Old North State Ins. Co., 78 N. ©. 149. 
(3) In jest. Beebe v. De Baum, 8 Ark. 
510. (4) While declarant was ex- 
cited. The Masten, 16 F. Cas. No. 
9.266, 1 Brown. Adm. 436; McCraw v. 
Old North State Ins. Co., supra; La 
Flam v. Missisquoi Pulp Cosy 14, VG 
125, 52 A 526. (5) While declarant 
was confused. McCraw v. Old North 
State «Ins. Co., supra. (6) While 
declarant was’in peril. The Masten, 
supra 

[by Limitation.—A party, explain- 
ing the circumstances under which 
he made the statements proved by the 
adverse party, is not entitled to give 
the statements of his attorney in rela- 
tion to his liability, but may state 
that he acted under advice of counsel. 


Bartley v. Comer, (Tex. Civ. A.) 89 
SW 82. 

72. Morgan v. U. S., 169 Fed. 242, 
94 CCA 518; Badanes v. Feder, 47 


Misc. 91, 93 NYS 478. 

73. American Potato Co. v. Jean- 
ette Bros. Co., 174 N. C.. 236, 93 SE 
795; Bartley v. Comer, (Tex. Civ. A.) 
89 SW 82; Russ v. Good, 90 Vt. 236, 
97 A 987; Yeska v. Swendrzynski, 133 
Wis. 475, 113 NW 959. 

[a]. Plea of guilty.—Where on @ 
trial for assault and battery, plaintiff 
proved that defendants, on being 
criminally prosecuted therefor, plead- 
ed guilty, defendants were. entitled 
to give their reasons for such plea. 
Yeska v. Swendrzynski, 133 Wis. 
475, 113" NW © 959. But compare 
Satham v, Muffle, 23 N. D. 638, 138 
NW 797 (under such circumstances 
evidence that defendant was advised 
by friends to plead guilty to save ex- 
pense was properly excluded). 

74, Morgan v. U. S., 169 Fed. 242, 
94 CCA 518; Castner v. Chicago, etc., 
R. Co., 126 Iowa 581, 102 NW 499, 
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may also be shown that the statement was made 
under a mistake of fact,7> or in ignorance of the 
facts,"® or that the declarant was ignorant’ of the 
It has even been 
held that the declarant may show that his statement 
was made under a mistake of law,’® but this has 
Where the alleged admission was 
made by an agent, a lack of authority may be 
shown.8® A party may also prove the falsity of an 


meaning of the language used.”? 
been denied.*? 


admission made by him* either 


writing.§% 


75. Ark.—Adams v. Hichenberger 
18 SW 853. 

Fla.—Carter v. Bennett, 4 Fla. 283. 

Ga.—Richmond, ete., R. Co. v. Ker- 
ler, 88 Ga. 39, 13 SE 933. 

Ill.—Ray v. Bell, 24 Ill. 444. 

. Ind.—Bright v. Coffman, 15 Ind, 371 
77 AmD 96. 

La.—Coleman v. Jones, 131 La. 
803, 60 S 248. 

Md.—Starr v. Yourtee, 17 Md. 341. 

Mo.—Stamper v. Hammond Pack- 
ing Co., (A.) 180 SW 1074. 

N. H—Ashuelot R. Co. v. Cheshire 
Fe Con 60 Ne Ho. S56; 

N. Y.—Singer v. Hartford Nat. F. 
Irs. Co., 154 App. Div. 783, 139 NYS 
375; Bernstein v. Fuller’s Express Co., 
137 NYS 910; Moore v. Hitchcock, 4 
Wend. 292. 

N. C.—Governor v. Sutton, 20 N. C. 


622. 
Oh.—Cullen v. Bimm, 37 Oh. St. 
7 Philip- 


236. 
Philippine-—Oas v. Roa, 
pine 20; Evangelista v. Bascos, 5 
Philippine 255. 
Tex.—-Wilkins v. plaweem 50 Tex. 
Civ. A.'82, 110 SW 1 


Vt.—Brown v. Teste 40 Vt. 68; 
oe v. Beebe, 10 Vt. Ss, 33 AmD 


Va.—Smith vy. Stanley, 114 Va. 117, 
75 SE 742. 

W. Va.—Bartlett v. Mannington 
Bank, 77 W. Va. 329, 87 SE 444. 

fal A tender may be shown to 
have been made under the mistaken 
belief that the amount tendered was 
. Ashuelot R. Co. v. Cheshire R. 
Co., 60 N. H. 356. 

[b] This is true, even though the 
statement was made under oath. Car- 
ter v. Bennett, 4 Fla. 283 

{c] Written admissions are within 
the rule. Richmond, etc., R. Co. v. 
Kerler, 88 Ga. 39, 13 SE 833; Chicago, 
etc., R. Co. v. Bartlett, 20 Ill. A. 96 
{aff 120 Ill. 603, 11 NE 867]; Governor 
v. Sutton, 20 N. .. 622; Cullen vy. 
Bimm, 37 Oh. St. 236; "Nations v. 
Thomas, 25 Tex. Suppl. 221. 

76. U. S—Kansas City Nat. Bank 
of Commerce v. Kansas City First 
Nat. Bank, 61 Fed. 809. 

Ala.—Stewart v. Conner, 13 Ala. 94. 

Mo.—Grey v. Independent Order of 
Foresters, va) 196 SW 779; Stamper 
v. Hammond Packing Co., (A.) 180 
Sw 1074. 

N. Y.—Pennsylvania Ins. Co. v. Tel- 
fair, 45 App. Div. 564, 61 NYS 322. 

Pa.—Rowen v. King, 25 Pa. 409. 

Tex.—Bartley vy. Comer, (Civ. A.) 
89 SW 82. 

fa] Mental condition.—The fact 
that the declarant was ignorant and 
dull cannot be proved by opinion evi- 
dence in order to impair the effect 
of his admissions, without any proof 
of undue influence. Stewart v. Con- 
ner, 13 Ala. 94, 

77. Bush v. Barnett, 96 Cal. 202, 
Si. os 

78. State v. Paxton, 65 Nebr. 110, 
134, 90 NW 983 (‘The understanding 
with which an admission was made 
may always be shown to affect its 
weight. And this is no less true 
where misunderstanding of the law 
is asserted in explanation’). 

79. Harvey v. Chicago, etc., R. Co. 
221 Ill. 242, 77 NE 569 [aff 116 Til. A’ 


Full and unquestionable evidence is 
necessary to overcome a clear admission,** and evi- 
dence which does not in any way impugn or qualify 


EVIDENCE 


attributable.®® 


[§ 503] (2) 


orally®? or in 


507]; Nations v. Thomas, 25 Tex. 
Suppl. 
80. Wilkins v. Clawson,. 50 Tex. 


Civ PAR 825/110 SSW 038. 

81. Liberty v. Haines, 107 Me. 402, 
64 A 665; Adtna L. Ins. Co. v. Pel- 
ham, 52 Mise. 658, 102 NYS 461; Dill 
v. Wilkins, 2 N. S. 113; Vannatto v. 
Mitchell, 13. Grant Ch. (U.. ©.) -665. 
See also cases infra notes 82, 83. 

[a] An explanation of why the ad- 
mission was made is not necessary 
te the reception of evidence of its 
falsity; the want of explanation is 
only a circumstance to be considered 
in weighing the evidence of falsity. 
Husbrook v. Strawser, 14 Wis. 408. 

82.580); S.—Conyngham v. Baldwin, 
120 Ped. 500, 56 CCA 650. 

Mento —Garrett v. Garrett, 27 Ala. 

7 

Ark.—Bertrand v. Taylor, 32 Ark. 
470; Prater v. Frazier, 11 ae 249. 

Colo. —Murley v. Ennis, 2 Colo. 300. 

Ga.—Rose v. West, 50 Ga. 474. 

Ill—Young v. Foute, 43 Ill. 33; 
Collision v. Illinois Cent. R. Co., 146 
Ill. A. 64 [aff 239 Ill. 532, 88 NE 251]; 
Clinton Mut. County F. Ins. Co. v. 
Zeigler, 101 Ill. A. 165 [app dism 201 
Ill. 371, 66 NE 222]. 


Ind. — Louisville, etc, 7) mR, Co; 
Fens § Ind. . 63, 35 NE 565, 36 NE 

ayaa be Ins. Co. v. Atchison, 
ete.,) R.sCoy 4. Kan. cAL 60°46. hike 


Ky. —Stevenson v Dunlap, i goad be 
Mon. 134; Owsley v. Owsley, 77 sw 
397, 25 KyL 1186. 

Me.—Liberty v. Haines, 101 Me. 
402, 64 A 665. 

Mich.—King vy. Ford River Lumber 
Co., 93 Mich. 172, 53 NW 10. 

Minn.—Whiteacre v. Culver, 8 
Minn. 133. 
ne H.—Pearson v. Sabin, 10 N. H. 

N. Y.—Wall v. New York Cent., etc., 
R. Co., 56 App. Div. 599, 67 NYS 519; 
Martin v. Peters, 27 N. Y. Super. 434; 
Taube v. Dry Dock, etc., R. Co., 12 
Misc. 650, 88 NYS 1119. 

N. C.—Cheek v. Oak Grove Lumber 
Co., 184 N. C. 225, 46 SE 488, 47 SE 
400; Ufford v. Lucas, SRING Crate: 


a a -—Bennet v. Kesarty, Wright 
Pa.—Stewart v. Gleason, 23 Pa. 
Super. 325. 


Utah.—-Copley v. Union Pac. R. Co., 
26 oar 361, 73 P 517 
83. ‘Ala,— Vaughn Vv. Wood, 5 Ala. 


304. 

win cua en v. Garland, 16 Ark. 

sonn—Beers v. Broome, 4 Conn. 
D. 

496. 
Tll.—Tllinois Cent. R. Co. v. Cowles, 

82 Til. 116. 
Ind.—Thompson v. 

Ind. 323, 68 AmD 688. 
Mass. Knight v. New England 

Wooster Co., 2 Cush. 271. 

pile Newcomb v. Jones, 37 Mo. A. 
Pa,—Eldred vy. Hazlett, 33 Pa. 307; 

Lincoln v. Wright, 23 Pa. 76, 62 AmD 
S. C.—Fisher v. Tucker, 6 S. C. Eq. 


169. 
Ss. eee v. Neumen, 15 S. D. 642, 
91 NW 320 


C.—Posey v. Hanson, 10 App. 


Thompson, 9 
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the fact admitted is irrelevants®® t j 
Where an admission is undisputed, it is conclusive 
on the party by whom it was made or to whom it is 


The party who introduces in evidence an admis- 
sion made by or attributable to his adversary is not 
bound by such admission.§? 


Admissions of Coparty or Privy. 


Statements received in evidence because they are 
admissions by a coparty or by one in privity with a 
party®® are not conclusive on the party against whom 
they are introduced,*® but may be explained, quali- 
fied, or contradicted, 9° to the same extent as admis- 


Tenn.—Rice _ v. Southwestern Rr 


Bank, 7 Humphr. 3 

Tex.—McKee v. Le Gette, 1 Tex. A. 
Civ. Cas. § 1144 

84. Rice v. Southwestern R. Bank, 
7 Humphr. (Tenn.) 39. 

85. Pearson v. Adams, 129 Ala. 
157,29 S 977. 

86. Nichols Shepard Co. v. Ringler. 


135 Iowa 181, 112 NW 5438; Swee 
KE Neumann, 67 Misc. 605, 123 NYS 


{a] Finding contrary to admis- 
sion.—An admission by defendant 
that a demand was made by plain- 
tiff concludes defendant, although a 
referee finds no demand was made. 
Brooklyn Heights R. Co. v. Brooklyn 
City R. Co., 151 App. Div. 465, 135 
NYS 990. 

87. Colo.—Nitro Powder 
Kearns, 50 Colo. 1, 114 P 396. 

Ga.—Hope v. Walsenburg First 
Nat. Bank, 142 Ga. 310, 82 SE $29. 

Mich.—Coleman_v. McGowan, 149 
Mich. 624, 113 NW 17. 

Pa.—Gibson v. Rowland, 35 Pa. Su-. 
per. 158. 

Vt.—Patrick v. Hazen, 10 Vt. 183. 

88. See supra §§ 401-406, 410-432. 

89. Ala.—Birmingham v. McKin- 
non, 75 S 487; pomeas v. Tilley, 147 
Ala. 189, 41 S 854. 

Cal.—Robertson v. Buckler, 177 Cal. 
202, 170 P 424. 

Mass.—Maxwell v. Massachusetts 
Title Ins. Co., 206 Mass, 197, 92 NE 


Mo.—In re Largue, 198 Mo. A. 261, 
200 SW 83 
INE. dis —McElroy v. Ludlum, 32 N. J. 


Eq. 828. 
Kroehle, 185 App. 


Cour yve 


N. Y.—Ochs v. 
Div. 374, 173 NYS 184; Weinberg Vs 
Altman, 160 NYS 1084 

90. Ala.—Gibson Vx ’ Gaines, 73 ~=8S 
929; Thomas v. Tilley, 147 Ala. 189, 
11S 854. 

a onnelly v. Rees, 141 C 
74 P 433. - eee 

Ill—Lang v. Metzger, ae Til. 475, 
69 NE 493 Fatt 101 Til. A. 380]. 

Ky.—Rogers y. Rogers, 2 B. Mon, 
he Beall v. Cunningham, 1 B. Mon. 


Midi entine v. Wells, 103 Md. 624, 
Liga 298, Dekh 

ass.—Cady v. Shepherd, 11 
400, 22 AmD 379, r ere 
yg Minn. —Beatty v. Ambs, 11 Minn. 

N. Y.—Bissell v. Saxton, 66 N. Y. 
55; Meister v. Sharkey’s Monument 
Works, 5 App. Div. 470, 39 NYS 789: 
Davidson v. Rightmyer, 38 Misc. 493, 
77 NYS 977; Weinberg v. Altman, 166 
NYS 1084; James v. Hackley, 16 
Johns. 273.- 

N. C.—Newburn Banking, etc., Co. 
v. Duffy, 153 N. C. 62, 68 SE 915; Mc- 
Phaul v. Gilchrist, 29 N.C. 169. 

S. C—Ellen v. Ellen, 16 S. @ 132 
Lotst. Brown v. Moore, 26 Ss. Cc. 160, 2 

Va.—Whealton v. Dought » 112 < 
649, 72 SE 112. ee hy 

Wis. —Campbell v. ee Ins. 
af hae Wis. 329, 158 NW 63. 

a 


Moore, 26 S. - 160, ta SE 9]. 


(2) An 


For later cases, developments and changes in the law see cumulative Annotations, same title g page and note number. 
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sions of the party himself. But where the admis- 
sions of a party to the record are properly admitted 
against -a coparty, the fact that the declarant has 
no interest in the suit at the time when his admission 
is shown is irrelevant and inadmissible.®? 

(3) Admissibility of Counter Declara- 
A party against whom an admission is intro- 
duced is not entitled to show in rebuttal that at 
other times statements inconsistent with or contra- 
dictory to the alleged admission were made by him,%? 
or by the person whose admission is attributable 


[§ 504] 
tions. 


to him. 


admission by a principal, sought to 
be used rae a surety. Bissell v. 
Saxton, 66 N. Y. 55. (3) An admission 
by a decedent. Gerting v. Wells, 103 
Md. 624, 64 A 298, 433; Meister v. 
Sharkey’s Monument Works, 5 App. 
Div. 470, 39 NYS 789. (4) An ad- 
mission by a deceased donor. Thomas 
v. Tilley, 147 Ala. 189, 41 S 854. (5) 
An admission by one of several joint 
personal representatives. James v. 
Hackley, 16 Johns. (N. Y.) 273. (6) 
An admission by a devisee tending to 
invalidate the will. Rogers v. Rogers, 
2 B. Mon. (Ky.) 324; Beall v. Cun- 
ningham, 1 B. Mon. (Ky.) BOE G5) 
An admission by a partner Cady v. 
Shepherd, 11 Pick. (Mass.) 400, 22 
AmD 3879 (after dissolution of firm); 
Beatty v. Ambs, 11 Minn. 331. 

91. See supra § 502. 

92. Bulkley v. Landon, 3 Conn. 76. 

93. U. S.—Blight v. Ashley, 3 F. 
Cas. No. 1,541, Pet. C. C. 15 

Ala.—Woodruff v. Winston, 68 Ala. 
412; Pearsall v. McCartney, 28 Ala. 
110; Bradford v. Bush, 10 Ala. 386; 
Lee v. Hamilton, 3 Ala. 529. 

Ark,—Johnson vy. Brock, 23 Ark. 
282; Hazen vy. Henry, 6 Ark, 86. 
Le Colo. —Nutter v. O’Donnell, 6 Colo. 


*Gonn. .—Robinson v. Ferry, 11 Conn. 


Ill.— Hatch v. Potter, 7 Ill. 725, 43 
AmD 88. 
Ind.—Logansport, ete., Turnp. Co., 
v. Heil, 118 Ind. 20 NE 703; 
Brown v. Kenyon, 108 Ind. 283, 9 NE 
283; Moelering v. Smith, 7 Ind, A. 
451, 34 NE 675. 

Ky.—Beauchamp v. Tennel, 1 Bibb 


ey 
ass.—Hunt v. Roylance, 11 Cush. 
ut 9 AmD 140 (per Bigelow, J.). 

Mo,—Clark v. Huffaker, 26 Mo. 264. 

Nebr.—O’Connor v. Padget, 82 
Nebr. 95, 116 NW 11831; Harrison v. 
Harrison, 80 Nebr. 103, 113 NW 1042. 

N. H.—Woods v. Allen, 18 N. H. 
He eotee vw Barker,9 16) N-9H2333) 

Y.—Smith v. Dodge, 3 NYS 866. 

Pa. —Patton v  Goldsborough, 9 
Sere. & R. 47; Seibert’s Est., 17 a 
NC 271. 

S. C.—Davis v. Kirksey, 31 S. 

176; Edwards v. Ford, 18 8. Cc. L: Sar 
Tex.—Edwards v. au Beis 84 Tex. 
656, 19 SW 868. 

Can.—Auger v. Lessard, 16 Revde 
Jur. 258. 

See also supra § 498. 

{a] This is true even though the 
contradictory statement was made in 
a conversation relating to the same 
subject matter. Stewart v. Sherman, 
5 Conn. 244. 

{b] The rule does not apply where 
the admission is received to impeach 
the credibility of the declarant as a 
witness. See Witnesses [40 Cyc 2789]. 


Admissions by conduct 


94. Ala.—High yv. Stainback, 
Stew. 24. 
Me.—Royal v. Chandler, 79 Me. 


265,9 A 61s. 1 AmSR 305. 

Md. —Taylor v. Brown, 65 Md. 366, 
4 A 888. 

Mass.—Pickering v. Reynolds, 119 
Mass. 111; Baxter v. Knowles, 12 Al- 
len 114. 

Mo.—Wilson v. Woodruff, 5 Mo. 40, 
31 AmD 194 [expl Foster v. Now- 
lin, 4 Mo. 18]. 

Pa.—Malter’s App., 100 Pa. 568, 45 
AmR 394; Moore v. Pearson, 6 Watts 
& S. 51; McPeake v. Hutchinson, 5 
Serge. & "R. 295. But see infra this 
note. 


EVIDENCE 


correctness. 


Case. 


or acquiescence 


S. C.—Ellen v. Ellen, 18 S. C. 489; 
Snowden v. Pope, 9 8. C. Eq. 174 
[disappr Sims v. Sanders, 16 S. Cc. L. 
374]. But see infra this note. 
Vt.—Lyman v. ull, 20 Vt. 349. 
[a]. A contrary view has been as- 
serted. O’Reilly v. Shadle, 33 Pa. 489, 
490 (“It was not unfair to fight the 
adversary, with his cwn weapons”); 


Wingo v. Caldwell, 86 S. C. 598, 15 
SE 382. 
95. Roberts v. Trawick, 22 Ala. 


490; Boston, etce., R. Corp. v. Dana, 1 
Gray (Mass.) 83. 


96. Mitchem v. Allen, 128 Ga. 407, 
57 SE 721. 
97. Riggs v. Lindsay, 7 Cranch 


Ser >) 500, 3 L. ed. 419. 

U. S.—Clark-Montana Realty 
Co. eS Butte, etc., Copper Co., 233 Fed. 
547; In re Henschel, 114 Fed. 968. 
Ala. —Montgomery v. Givhan, 24 
Ala: 568. 

Ark.—Adams v. BHichenberger, 18 
SW 853. 

Cal.—Hearne v. De Young, 111 Cal. 
373, 48 P 1108. 

Fla.—Warren v. Warren, 73 Fla. 
764, 75 S 35. 

Ga.—Florida Yellow Pine Co. v. 
Flint River Naval Stores Co., 140 
Ga. 321, 78 SE 900; Fisher v. George 
S. Jones Co., 108 Ga. 490, 34 SE 172; 
Smith v. Wellborn, 75 Ga. 799; Har- 
per v. International Harvester Co., 
21 Ga. A. 819, 95 SE 306. 

Ill.—Bochat v. Knisely, 144 Tll. A. 
551; Leroy Payne Co. v. Van Evra, 
94 Ill, A. 356; Illinois Cent. R. Co. 
v. Fishell, 32 Ill. A. 41 

Iowa.—Gamet v. Haas, 165 Iowa 
565, 146 NW 465; Hyatt v. Burling- 
ton, etc., R. Co., 68 Iowa 662, 27 NW 
815; Burrows v. Stryker, 47 Iowa 477. 

La.—Douglas v. Nicholson, 140 La. 
1098, 74 S 566; Coleman v. Jones, 131 
La. 803, 60 S 243; Bender v. Belknap, 
23 La. Ann. 764; Hughey v. Barrow, 
4 La. Ann. 248; Freeman v. Savage, 2 
re Ann. 269; Kohn v. Marsh, 3 Rob. 


27 Md. 
200 


Mass. —Whitman vy. Fournier, 228 
Mass. 93, 117 NE 3; Ellis v. Felt, 206 
Mass. 472, 92 NE 702. 

Mich.—Peo. v. Pretswell, 167 NW 
1000; Connor v. Lake Shore, etce., R. 
Co., 168 Mich. 29, 133 NW 1003; Mor- 
rison v. Riker, 26 Mich. 385. 

Miss.—Scottish Union, etc., Ins. Co. 
v. Warren Gee Lumber Co., 118 Miss. 
740, 80 S 9; Carradine v. Carradine, 33 


Md.—Elwood v. Lannon, 


Miss. 698. 
Mo.—Steele v. Kansas City South- 
ern: Rs) Co. k265, Mo.197,. 175 SWall7; 


In re Jarboe, 227 Mo. 59, 127 SW 26; 
Probst v. St. Louis Basket, etc., Co., 
200 Mo. A. 568, 207 SW 891; Downs 
v. Racine-Sattley Co., 175 Mo. A. 382, 
162 SW 331; Atwater v. A. G. Ed- 
wards Brokerage Co., 147 Mo. A. 436, 
126 SW 823; Moling v. Barnard, 65 
Mo. A. 600. 

pont rataxior v. Stewart, 1 Mont. 


Nebr.—Meyers v. Western Union 
Tel. Co., 98 Nebr. 471, 153 NW 558. 

N. H—Burbank v. Rockingham 
Mut, i Insi—Co,,.424. Nv ES 550) 57 
AmD 300. 

N. J.—Turrell v. Elizabeth, 43 N. 
J. L. 272; Marsh v. Mitchell, 26 N. J. 
Eq. 497 {aff 27 N. J. Ea. 6311]. 

N. Y.—Matter of Titus Street, 139 
App. Div. 238, 123 NYS 1018; Mor- 
tagna v. ‘Aztec Asphalt Co., 154 NYS 
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cannot be rebutted by subsequent contradictory 
declarations,®> but it is of course permissible to 
show that at the time of the statement claimed to 
have been acquiesced in, the party challenged its 
It has been held that written admis- 
sions may be rebutted by proof of other written 
declarations contrary thereto. 

[§ 505] b. Judicial Admissions—(1) In Same 
A judicial admission is conclusive on the 
party by whom it was made or to whom it is attri- 
butable,°® unless the declarant is relieved from the 
effect thereof by reason of its having been made 


net Giovanniello v. Horton, 101 NYS 


N. C.—Miller v. Mateer, 172 N. 
401, 90 SE 435; et aee v. Henry, 154 
N. C. 393,/45 SE 206. 

Okl.—Consolidated Steel, ete., Co. 
v. Burnham, 8 Ok]. 514, 58 P 654. 

Or.—Hancock Land Co. v. Portland, 
822O0r3.85, LIVE L969). Tél P2505 Metz- 
ler-Hegsted Lumber Co. v. Farmers’ 
Union Warehouse, ete. Co., 78 Or. 
bb15 hdd! 506s 

Pa—People’s Water Ce. va Pitts- 
ton, 241 Pa. 208, 88 A 503. 

Porto Rico.—Matter of Alsina, 6 
Porto Rico Fed. 531; Kuinlam v. Me- 
louder 6 Porto Rico 231. 

S. D.—Cosgrove v. Evenson, 39 S. 
D. 527, 165 NW 541. 

Tex.—Decker v. Rucker, (Civ. A.) 
202 SW 1001; Smith v. Railroad Em- 
pioves Dev. Co., (Civ. A.) 195 SW 


Utah.—Thero v. Franklin, 48 Utah 
587, 160 P 1188. 

Vt.— Wiley v. Rutland R. Co., 86 
Vt. 504, 86 A 808; Coolidge v. Tay- 
lor, 85 Vt. 39, 80 "A 1038. 

Wash.—F. W. Woolworth Co. v. 
Seattle, 177 P 664. 

W. Va.—Teter v. Moore, 80 W. va. 
443, 450, 93 SE 342 [cit Cyc]. 

Wis.—-Auer v. Hoffmann, 132 Wis: 
620, 112 NW 1090. 


Wyo.—Baldwin’ v. McDonald, 24 
Wyo. 108, 156 P 27. 

Can.—Citizens Light, etc., Co. v. 
Saint Louis, 34 Can. S. C. 495. 


“A judicial admission made intel- 
ligently and with deliberation estab- 
lishes the fact with reference to 
which it is made, and the jury must 
accept it as so established.” Con- 
nor v. Lake Shore, etc., R. Co., 168 
Mich. 29, 34, 133 NW 1003. 

“When a ‘party comes into court 
and makes an admission against his 
interest, no court or judicial tribunal 
is justified in assuming that the ad- 
mission is not true without at least 
pointing out the reason for discredit-+ 
ing it; it carries with it the presump- 
tion of truth, and this presumption 
is not to be overcome by the mere 
fact that the commissioners might 
themselves have reached a different 
conclusion upon the viewing of the 
premises.’ Matter of Titus Street, 
139 App. Div. 238, 240, 123 NYS 1018. 

{a] This rule ‘has been applied to 
admissions: (1) Of record. Burrows 
v. Stryker, 47 Iowa 477; Kohn v. 
Marsh, 3 Rob. (La.) 48. (2) On the 
trial. Hearne v. De Young, 111-.Cal. 
373, 48 P 1108; Leroy Payne Co. v. 
Van Evra, 94 Til. A. 356; Morrison v. 
Riker, 26 Mich. 385; Turrell v. Eliza- 
beth, 43 N. J. L. 272. (3) In an agreed 
statement of facts. Adams v. Hisen- 
berger, (Ark) 18 SW 853. (4) Ina 
written stipulation. Illinois Cent. R. 
Co. v. Fishell, 32 Ill. oy 41; Burbank 
Vv. Rockingham Mut. F. Ins. Co., 24 
N. H. 550, 57 AmD 300 (stipulation 
placed on record). 

{b] A repudiation of averments 
in pleadings may be effected by ad- 
missions contrary thereto in open 
court. Workman v. Ray, (Tex. Civ. 
A.) 180 SW 291. 

[ec] A bill of exceptions in a 
cause is not necessarily conclusive 
on a retrial in respect of its state- 
ments as to concessions made on 
the first trial. Mullin v. Vermont 
Mut: BE. Ins: Co., 56 }Vt. 39 \@party 
may show the exact terms and limi- 
tations of the concession). 
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under a mistake of. fact ;® but is not of course con- 
An admission on the trial of 
a cause cannot be withdrawn in an appellate court.” 

An aiimission in a pleading on which a party goes 
to trial is conclusive against him,? even though it 
results merely from a failure to deny an allegation 


elusive on the court. 


to which a response is required.* 


held that where a plaintiff does not rely upon an 
admission in the answer of an allegation in the 
‘ complaint, but introduces evidence which has the 


EVIDENCE 


But it has been | remainder.* 


effect of disapproving his own allegation, defendant 


99. Barriguand y. Cistac, 7 La. A. 
(Orleans) 300. See also cases supra 
note 98. 

1. Larson Jr., Co., v. Wm. Wrig- 
ley Jr. sCo:, 253 "Wed. 914, 916 
(“Otherwise a court could be forced 
by parties to decide moot, feigned, 
and collusive cases, or a chancellor 
might be made to proceed with an 
equitable accounting between part- 
ners who had stolen the property 
they brought into court’’). 

2. Montgomery v. Givhan, 24 Ala, 


Sol Uk S.—California 
Works v. Finck, 47 Fed. 5838. 
Ariz.—Miles v. Franz Lumber Co., 
14 Ariz. 455, 130 P 1112. 
ae —Bertrand v. Taylor, 32 Ark. 


Pa townaend v. Sullivan, 3 Cal. 
A. 115, 84 P 435. 

Colo.—Harvey v. ae etc. -R. 
Co., 56 Colo. 570, 189 P 1098; Crater 
V. ‘McCormick, 4 Colo, 196. 
1D; C.—Nichols v. Bealmear, 36 
App. 352. 

Ill.—Fergus v. Tinkham, 38 Ill. 
407; Weeder v. Clark, 27 Ill. 251; 
Murphy v. Peo., 129 Ill. A. 538. 

Ind.—New Albany, etc, Plank 
Road Co. v. Stalleup, 62 Ind. 345. 

ilowa.—Raridan v. Central Iowa R. 
Co., 69 Iowa 527, 29 NW 599; Ham- 
bell v. O’Neal, 39 Iowa 562. 

Ky.—Jackson v. Speed, 2 Duv. 426. 

La.—Soulie v. Ranson, 29 La. Ann. 
161; Delacroix v. Prevost, 6 Mart. 
2763 Doullut v. Smith, 3 La, A. (Or- 
leans) 5; Peytral v. Lacourrage, 1 
La. A. (Orleans) 38. 

Mass.—Sullivan v. Ashfield, 227 
Mass. 24, 116 NE 565. 
hah ch.—Morrison v. Riker, 26 Mich. 

Minn.—Coit v. Waples, 1 Minn. 134. 

Mo.—State v. Missouri Pac. R. Co., 
262 Mo. 720, 174 SW 73; Beheret v. 
Myers, 240 Mo. 58, 144 Sw 824; At- 
water v. A. G Hdwards Brokerage 
Co., 147 Mo. A. 436, 126 SW 823. 

Nebr.—Leffel v. Schermerhorn, 13 
Nebr. 842, 14 NW 418. 

N. Y.—Quinby vey Carhart, 133 \N; 
Ye 579, 30 NE 972; Mott v. Consum- 
ers’ Ice Co.) 7 Nene 543; White v. 
Smith, 46 N. Y. 418; Cook v. Barr, 
44° N. Y. 156; Brooklyn Heights R. 
Co. v. Brooklyn City R. Co., 151 App. 
Div. 465, 185 NYS 990; Walter_v. 
Meader, 75 App. Div. 612, 77 NYS 
407; Johnson v. Thorn, 27 ‘Mise. 771, 
67 NYS 762; Miller v. Moore, 1. D. 
rage 739; Murray v. Coster, 4 Cow. 


N. C.—Smith v. Nimocks, 94 N. 
Ge 248; Brooks v. Brooks, JO N. G 


Qh. .—Oliver v. Moore, 238 Oh. St. 473. 
ikl.—Southwestern Broom,  etce., 
Co. v. City Nat. Bank, 52 Okl. 429° 
153 P 204; Tish v. Sims, 42 Okl. 535, 
T41 Pe 9805 Page v. Geiser Mfg. Co., 
17 _ Ckl. 110, 87 P 851 
Pa.—Farmers’, etc, Bank v. Eliza- 
eee Nat. Bank, 30 Pa. Super. 


Plectrical 


Tenn.—New River Lumber Co. v. 
pS R. Co., 136 Tenn. 661, 191 
oO 
Tex.—Hughes -v. Prewitt, 5 Tex. 
264; Kenedy Pasture Co. v. State, 
(Civ. A.) 196 SW 287. 
Wash.—Goldwater v. Burnside, 22 
Wash. 215, 60 P 409; Oregon R., etc., 
es v. Dacres, 1 Wash. 195,23 PB 415. 
Va.—Teter v. Moore, 80 W. Va. 
4a "93 SE 342. 


“Admissions in the pleadings can 
not be either proved or disproved on 
the trial, but must be accepted for 
whatever they amount to in legal ef- 
fect, without reference to any other 
evidence that may be adduced.” New 
Albany, etc., Plank Road Co, y. Stall- 
cup, 62 Ind. 345, 347. 

“Wxception was taken to the re- 
fusal of the court to receive portions 
of the answer in evidence. The rul- 
ing was right. Any admissions 
therein were conclusive against de- 
fendant and not mere matter of evi- 
dence.”” Gamet v. Haas, 165 Iowa 
565, 570, 146 NW 465 

[al “It is the settled rule in this 
state, as we understand it, that what- 
ever is knowingly and intentionally 
admitted on either side by the plead- 
ings cannot be contradicted in subse- 
quent proceedings in the same case 
or, even by the verdict. A party can- 
not retract what he has before know- 
ingly and intentionally admitted on 
the record. The effect of such ad- 
missions is to conclude the party, 
even though the jury improperly go 
out of the issue and find contrary to 
what is confessed on the record. The 
admission operates in a manner to 
prevent the facts from being after- 
wards brought into question in the 
same suit, and is conclusive as to 
the truth of the matters admitted, 
in any subsequent oe between the 
same parties.” Harv v. Denver, 


etc., R. Co., 56 Colo. “S70, 572, 139 
P 1098. 
{[b] An answer pleading tender is 


ordinarily conclusive, but not where 
the .answer also setS up usury. 
Breunich v. Weselmann, 49 wes 


Super. 31 [aff 100 N. Y. 609 mem, 
2 NE 385 mem]. 
{c] An allegation of value of real 


property in a petition filed to se- 
cure a review of the action of as- 
sessors in assessing the same, while 
having the force of an admission, is 
not conclusive, and the value of the 
property may be shown to be less 


than therein alleged. Peo. v. Ouder- 
Buk, 120 App. Div. 650, 105 NYS 
{d] A plea in confession and 


avoidance is not conclusive as to the 
confessing allegations, but may be 
rebutted or explained. Young v. 
Katz, 22 App. Div. 542, 48 NYS 187; 
Garrie v. Schmidt, 25 Misc. 753, 55 
NYS 703. But compare Lattomus v. 
Garman, 8 Del. Ch. 232 (defendant is 
held to his confession, and put to 
prove the matter of av ciaen esi! 

{e] A coparty of the pleader may 
be bound by an admission in a plead- 
ing. New River Lumber Co. v. Ten- 
ae R. Co., 186 Tenn. 661, 191 SW 


U. S.—Deputron v. Young, 134 
U~ 45 241, 10 SCt 539, 33 L. ed. 923. 
Cal. —Cunningham v. Norton, 5 Cal. 
Unrep, Cas. 35, 40 P 491; Silvey Vv. 
Neary, 59 Cal. 97. 
Colo.—Teller v. Hartman, 16 Colo. 
447, 27 P 947; Nig Vv. Hawthorne, 
14 ‘Colo. 530, P 548, 20 AmSR 


Ill—Fergus v. Tinkham, 38 Ill. 
407; McNeal v. Calkins, 50 Ill, A. 17. 

N. C.—MeMillan v. Gambill, LIB=N. 
C. wa 20 SE 474, 

S. D.—Calkins v. Seabury-Calkins 
eer Min. Co., 5 S. D. 299, 58 NW 

5. Dressner vy. Manhattan Deliv- 
ery Co., 92 NYS 800. 


is not bound by his admission.® 
withdrawn, abandoned, or suspended pleadings are 
not conclusive on the pleader, but may be explained 
or contradicted.® 
is not bound by an admission in a pleading, but may 
use it so far as it is in his favor and disprove the 


[§ 505. 


Admissions in 


The party adverse to the pleader 


An admission in testimony of a party is binding 
on him® and dispenses with the necessity of prov- 
ing the fact admitted,® but is not, as a matter of 


6. Colo.—Bowes v. Cannon, 50 
Colo., 262,°116° P 336; 

Ga.—McConnell v. Gregory, 146 Ga. 
475, 91 SE 550; Mims v. Jones, 135 
Ga. 541, 69 SE 324; Bunn v. Atlantic 
Coast Line R. Co., 18 Ga. A. 66, 88 
SE 798. 

Ind.—Boots v. Canine, 94 Ind. 408; 
Templer v. Lee, 55 Ind. A. 433, 103 
NE 1090. 

Iowa. — Sievertsen v. Paxto:-Hck- 
man Chemical Co., 133 NW 744; Mc- 
Donald v. Nugent, 122 Iowa 651, 98 
NW 506; Caldwell v. Drummond, 96 
NW 1123; Raridan v. Central Iowa R. 
Co., 69 Iowa 527, 29 NW 599. 

Mich.—irwin aty Wolcott, 183 Mich. 
92, 149 NW 103 Bernard v. Pitts- 
burg Coal Co., 37 Mich. 279, 100 NW 


Mo.—Trask v. German Ins. Co., 58 
Mo. A. 431 

Nebr. —Miller v. 
Reon 352, 78 NW 

. Y¥.—Ranken v. Probey, 136 App. 
Div: 134, 120 NYS 413; McGrath v. 
Nassau Electric R. Co; 128 App. Div. 
63, 112 NYS 471. 

Ox1. —Byers v. Sharp, 49 Okl. 456, 
153) P 127; 

Or.—Kincart v. Shambrook, 64 Or. 
27, 128 P 1003; Johnson v. Sheridan 
Lumber Co., 51 Or. 35,48, 93> PP 470 
Beet Cyc]. 

4 Pa.—McLughan v. Bovard, 4 Watts 

S. D.—H. C. Behrens Lumber Co. v. 
Lager, 26 S. D. 160, 128 NW 698, Ann 


Cas1913A 1128. 

Tex.—Carr v. Grand Lodge U. B. 
F. T., (Civ. A.) 189 SW 510; Kim- 
mons v. Abraham, (Civ. A.) 158 SW 


256; Houston, etc., R. Co. v. De Walt, 


fiicoderms. 58 


(Civ. A.) 71 ‘SW 174; Baxter v. New 
ee etc.,. BR. Co, (Civ. A.) 22 SW 


Wash.—Goldwater v. Burnside, 22 
Wash. 215, 60 P 409. 

[a] Admission in a case stated 
which has been withdrawn or has 
become inoperative are not conclu- 
sive. McLughan v. Bovard, 4 Watts 
(Pa.) 308. 

{b] On question of sufficiency of 
amended pleading.—Where a party 
makes in his pleading solemn ad- 
missions against interest, in the ab- 
sence of mistake, a court, in pass- 
ing on the sufficiency of a subse- 
quently amended pleading filed by 
him, should consider such admis- 
sions and treat them as admitted 
facts. Page v. Geiser Mfg. Co., 17 
Okl. 110, 87 P 851. 

7. Ind.—Cleveland, etc, oR. Co. Vv. 
Gray, 148 Ind. 266, 46 NE 675; Porte 
land Body Works v. McCullough Mo- 
tor Supply Co., (A.) 119 NE 180. 

Mass.—Thomson y. Carruth, 218 
Mass. 524, 106 NE 159. 

N. Y.—Mott v. Consumers’ Ice Co., 
73 N. Y. 543; Lewis Pub. Co. v. Lenz, 
86 App. Div. 451, 88 NYS 841; Al- 
gase v. Horse Owners’ Mut. Indemnity 
Assoc., 77 Hun 472,29 NYS i01; Fogg 
Vv. Edwards, 20 Hin 90; Cromwell Vv. 
Hughes, 12 "Misc. 372, 33 NYS 643. 

Pa.—Warne v. Johnston, 48 Pa. Sue 
per. 98; McAvoy v. Commonwealth 
Title Ins., etc., Co., 27 Pa. Super. 271. 

Tex.—Masterson v. Heitmann, 38 
Tex. Civ. A. 476, 87 SW 227. 

8. Sullivan v. Ashfield, 227 Mass. 
24, 116 NE 565; Feary v. Metropolitan 
St. R. Co., 162 Mo;.75, 62 NW 452; 


Houston v. Chicago, etc., R. Co., 118 


Mo. A. 464, 94 SW 560 
9. Megason v. Boleyn. Lumber Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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law, to be taken as conclusively frase and, where 
it is in the nature of an estimate or guess, may be 
overcome by evidence of the facts and circumstances 
which form the basis of the admission.12 

An admission in a deposition taken before trial 
has been held not to conclude the deponent on the 


trial.12 


An admission by counsel is usually binding on a 
subsequent trial of the same case,!* unless the party 
is relieved therefrom on application to the court ;1* 
but it is otherwise when it is reasonably apparent 


EVIDENCE 


de novo.1é 


[§ 506] (2) 


that the admission was made only for the purposes 


140 La. 431, 73 S 257; Giovanniello 
v. Horton, 101 NYS 20; Roach v. Bur- 
gess, (Tex. Civ. A.) 62 SW 803; Auer 
“ps Hoffmann, 132 Wis. 620, 112 NW 

fa] Tllustrations.—(1) A party, 
who in his answer to questions on his 
examination assents to the correct- 
ness of the assumption that he re- 
ceived a letter mailed to him, can- 
not urge that the proof does not show 
that he received the letter. Auer v. 
Hoffmann, 132 Wis. 620, 112 NW 1090. 
(2) Where defendant’ admitted on 
cross-examination that she owed 
plaintiff more than she had tendered 
him, a judgment for defendant was 


erroneous. Giovanniello v. Horton, 
101 NYS 20. 
10. Sheperd v. St. Louis Transit 


Co., 189 Mo. 362, 87 SW 1007; Thorpe 
v. Missouri Pac. R. Co., 89 Mo. 650, 
2 SW 38, 58 AmSR 120; Meyers v. Chi- 
eazo; fete i R.. Co.joi7l* Mol Av (283; 
157 SW 362; Jennings v. Swift, 130 
Mo. A. 391, 110 SW 21; Houston v. 
Chicago, ete., BR... Coys, 118 Mo. A. 464, 
94 SW 560; Ephland v. Missouri Pac. 
R. Co., 71 Mo. A. 597 [aff 137 Mo. 187, 
37 SW 820, 38 SW 926, 59 AmSR 498, 
25 LRA 107]; Hphland v. Missouri 
Pac. R. Co., 57 Mo. A. 147; Culber- 
son v. Chicago, ete., R. Co., 50 Mo. 
A. 556; Cohen v. Barry, 111 NYS 668; 
Southwestern Portland Cement Co. v. 
Kezer, (Tex. Civ. A.) 174 SW_ 661; 
International, etc., R. Co. v. Brice, 
(Tex. Civ. A.) 126 SW 613; Wiley v. 
Rutland R. Co., 86 Vt. 504, 86 A 808. 

“Tt is not the law that all he may 
say in the course of his testimony 
which might be against his interest 
in the result, shall be taken to be con- 
clusively true.” Houston v. Chicago, 


etc., R. Co., 118 Mo. A. 464, 470, 94 
Sw 560. 
[a] Reason for rule.—‘‘An honest 


party to a cause may make state- 
ments as a witness against his inter- 
est which he believes to be true and 
yet the entire balance of the testi- 
mony in the case show that he was 
mistaken.” Ephland oe Missouri Pac. 
R. Co., 57 Mo. A. 147, 162. 

11. State v. Rice Gounty Dist Cé, 
134 Minn. 324, 159 NW 755; Culberson 
phigh éte., EUS Gol, 601 Moi. 


mate McCombs v. Foster, 62 Mo. A. 
3. 

13. Colo.—Moynahan v. Perkins, 
36 aoe 481, 85 P 1132, 10 AnnCas 
106 

Me. Barta Vv. Young, 68 Me. 215, 
28 AmR 

Mich. E aoiage v. Lake Shore, ete., 
R. Co., 168 Mich. 29, 133 NW 1003. 

Mo.-—York v. Everton, 135 Mo. A. 
607, 116 SW 490; Moling v. Barnard, 
65 Mo. A. 600. 

Mont.—Taylor v. Stewart, 1 Mont. 


316. 

N. J.—Marsh v. Mitchell, 26 N. J. 
ee 497 [aff 27 N. J. Eq. 631 ]. 

Y.—-Gottlieb v. Alton Grain Co., 
181, ‘N.Y. 563 mem, 74 NE 1117 mem 
[aff 87 App. Div. 380, 84 NYS 413]; 
Owen v. Cawley, 36 N. Y. 600. 

Pa.—People’s Water Co. v. Pittston. 
got ce 208, 88 A 503. 

a 
suit.—An admission made at a for- 
mer trial “for the purposes of the 
suit’ that defendant was a city of 


the fourth class was an admission of’ 


that fact throughout all the stages 
of the-suit, and was binding on de- 
fendant at a retrial in another juris- 


Admission for purposes of | 


diction. Bek He Everton, 135 Mo. A. 
€07, 116 Sw 4 

14. Holley es Young, 68 Me. 215, 
28 AmR 40; Owen v. Cawley, 36 N. 
Y. 600; Wiley MA Rutland R. Co., 86 
Vt. 504, 86 A 80 

fal] “when eeu proper. — Where 
admissions as to delivery receipts re- 
ceived in evidence were made and 
acted on in reliance on the court’s 
statement that they were only for the 
purposes of the then pending trial, a 
motion on a second trial to be re- 
lieved therefrom should be granted. 
Elias v. Coleman, 88 Misc. 714, 152 
NYS -45f. 

15. Moynahan vy. Perkins, 36 Colo. 
481, 85 P 1132, 10. AnnCas 1061; Perry 
v. Simpson Waterproof Mfg. Co., 40 
Conn. 313; Currie v. Cleveland, 108 
Me. 103, 106, 79 A 19; Sierra Nevada 
Mill Co. v. Keith-O’Brien Co., 48 Utah 
1275156" 2 943: 

“In view of the statement of the 
defendants’ counsel, that the admis- 
sions were for the purposes of the 
trial, and the hostile attitude of the 
plaintiff to any admission at all, with- 
out any proof whatever that the ad- 
missions were general, we think the 
evidence requires that they should be 
confined to the trials in which they 
were used.” Currie v. Cleveland, su- 
pra. 

16. 26 Mich. 
385. 

17. Peo. v: Pittsburg, etc., R. Co., 
244 Ill. 166, 91 NE 48 [writ of error 
dism 235 U. S. 689, 35 SCt 205, 59 
L. ed. 427]; Bradway v. Miller, 200 
Mich, 648, 167 NW 15; Rice v. Ruddi- 
man, 10 Mich. 125. 

{a] An admission as to compe- 
tency of a witness is not binding 
on the trial court or on an appellate 
court. Rousseau v. Brotherhood of 
American Yeomen, (Mich.) 139 NW 2. 

18. Auburn City Club v. McGeer, 
19S NN. YY. 160; 92) NE 5393 tRacesv. 
Krum, 163 App. Div. 924, 147 NYS 
818 [den rearg 162 App. Div. 911, 146 

NYS 197]; Rawlings v. Neal, 122 N. 
CAEL. 29 SE 93; Hasy v. ‘Gage, 2 
Tex. 501. 

19. U. S.—Atchison, ete., R. Co. v. 
Sullivan, 173 Fed. 456, 97 7 CCA 1. 


Morrison y. Riker, 


Ala.—Tumlin v. Tumlin, 195 Ala. 
457, 70 S 254, 
Ark. —Valley Planting Co. Wise, 


93 Ark. 1, 123 SW 768, 26 LRANS 403. 

Cal.—Hunter v. Hunter, Aa, sal! 
261, 43 P 756, 52 AmSR 180, 31 LRA 
411. 

Colo.—Central Trust Co. v. Culver, 
23 Colo. A. 317, 328, 129 P 253 [quot 
Cyc]. 

Conn.—Robbins v: Wolcott, 28 Conn. 
396. 

Del. Mie es v. Swayne, 17 Del. 210, 
40 Al 

D. 
496. 

Ga.—Wilkinson v. Thigpen, 71 Ga. 
497; Hill v. Armour Fertilizer Works, 
21 Ga. A. 45, 93 SE 511. 

Hawaii—Harrison  v. 22; 
Hawaii 51. 

Ill— Jewett v. Cook, 81 Ill. 260. 

Ind.—Templer_ v. Lee, 55 Ind. A. 
433, 103 NE 1090. 

lowa.—McDermott v. Mahoney, ek 
Towa 292, 115 NW 32, 116 NW 78 
106 NW 925. 

Kan.—Kington v. Ewart, 100 Kan. 
49,164 P 141. 
ice .—Eldridge v. Duncan, 1 B. Mon. 
101. 


Caio soe v. Hanson, 10 App. 


Davis, 
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of the pending trial,® and it is held that such an 
admission is not conclusive on an appeal and trial 


An admission of a conclusion of law made during 
the trial is not binding on the court,1? or on the 
party by whom it was made.38 


In Other Proceedings. A part 


to an action is not coneluded by an admission mado 
by him or by one whose admission affects him, in the 
course of another action, but such admission may 
be explained or contradicted.?® 


OF gr ae Og v. Larner, 116 La. 
Me.—Parks v. Mosher, 71 Me. 304. 
Mad.—Nicholson v. Snyder, 97 Md. 

415, 55 A 484, 

boo ee gbbene bw v. Hayden, 104 Mass. 


Mich.—Anders v. Clover, 198 Mich. 
763, 165 NW 640. 

Minn.—Rich_ v. 40 
Minn. 82, 41 NW 455. 

Miss.—Carradine v. Carradine, 33° 
Miss. 698. 

Mo.—Davyis v. Dawson, 273 Mo, 59 
201 SW 524; Surbeck v. Surbeck, (A, 
208 SW 645. 

Nebr.—Wisnieski v. ye 5 Nebr. 
(Unoff.) 512, 99 NW 258. 

Nev.—Round Mountain Min. Co. vy, 
Round Mountain Sphinx Min. Co., 36 
Nev. 548, 138 P 71. 

N. J.—Elizabeth v. meas Tes MGyo)25 
Y (ieee Jeni Prelit Phat ba Need tt 

N. M.—Albright v. Albright, 21 N. 
M.606;.157 P 662; AnnGasi918 542, 

N. Y.—In re Hayden, 204 N. 330, 
97 NE 718; Remington Paper Go Vv. 
O’Dougherty, 81 N. Y. 474; Ellas v. 
Coleman, 88 Misc. 714, 152 NYS 451; 
Cahill v. Torrey, 121 NYS 598. 

N. D.—Satham v. Muffle, 23 N. D. 
63, 185 NW 797. 

Oh—Clark v. Irvin, 9 Oh. 131. 

Okl, sg v. Lee, 17 Okl. 165, 
SG Soo. 

Or.—Myers v. Fes 39 Or. 581, 
65 P 867, 66 P 81 

Pa.—Gibson v. Fowiana, 35 Pa, Su- 
per. 158. 

#7 tC operative Bldg. Bank v. 
Hawkins, 30 R. I. 171, 73 A 617. 

S. C.—In re Duncan, 64 S. C. 461, 
42 SH 433. 

Tex.—Wilkins v. Clawson, 50 Tex. 
Civ. A. 82, 110 SW 108. 

Vt.—Whitcher v Morey, 39 Vt. 46% 

Va.—Tabb v. Sobel 17 Gratt. (58 
Va.) 160. 

Wash.—Mrozevich v. Western Steel 
Corp.,.61 Wash. 668, 112 P 925. 

W. Va.—Teter v. Moore, 80 W. Va. 
443, 450, 938 SE 342 [cit Cyc]. 

Wis.—Clemens v. Clemens, 28 Wis.: 


637, 9 AmR 520. 

[a] A judgment by default 
against partners introduced as ad- 
mission of partnership is explain+ 
able by proof of the circumstances, 
Parks v. Mosher, 71 Me. 304. To 
like effect Barclay v. Barclay, 230 
Pay AGw,2c 9. AL GONE 

{b] The rule applies to admis- 
sions in: (1) An affidavit. Hunter 
v. Hunter, 111 Cal. 261, 43 P 756, 
52 AmSR 180, 31 LRA 411; Sharp v. 
Swayne, 17 Del. 210, 40 A 413; Jew 
ett vi Cook, 81 mM. 260; Bogert Vi. 
Turner, 135 App. Div. 530, 120 NYS 
420; Pecos, ete., R. Co. v. Lovelady. 
35 Tex. Civ. A.’659, 89 SW 867. (2) 
A deposition. Crowley Vi MORO, 
(Mo. A.) 181 SW 434; Kellner vy. 
Apne (Tex. Civ. A.) 165 SW 509. 
(3) A pleading. Blanks v. Klein, 
Fed. 436, 3 CCA 585; Tumlin v. Tum 
lin; 195 Ala. 457, 70 S 254; Valley 
Planting Co. v. Wise, 93 Ark. 1, 123 
SW 768, 26 LRANS 403; Robbins v. 
Walcott, 28 Conn. 396; Posey v. Han- 
son, 10 App. (D. C.) 496; White Sew- 
ing Mach. Co. vy. Horkan, 17 Ga, A. 
48, 86 SE 257; Harrison v. Davis, 22 
Hawaii 51; Burnham v. Roberts, Ag 
LIBY £9 Louisville, ete, R. Co. 
Hubbard, 116 Ind. 193, 18 NE 611; 
Baldwin v. Siddons, 46 Ind. A. 313, 
90 NE 1055, 92 NE 349; MeDermott 
v. Mahoney, 139 Iowa 292, 115 NW 


Minneapolis, 


4M 720.5] 


[8 507] LL. Weight of Admissions—a. In Gen- 
eral. An admission, whether oral® or in whiting 
No. 11,839, 7 Biss £403: The Sea Breeze, | 


32. 116 NW 733; Kimeten v. Ewart, 
1@@ Kan. 49, 164 P 141; Murphy v. 
Himdman, 33 K 484, 48 P $50; Sol- 
emen R. Coa v. Jones, 30 Kan 601, 
2 P 657: Higridge v. Dezean, 1 B 
Mon. (Ky.) 101; Farley v. Frost—John- 
son Lumber Co., 133 497, 343, 63 


S$ 122, LRAISISA 500, AnnCasi9i5C} aa 
139 A 783. 
t 


Tiy [eit Cyc]; Martin v. Boler, 18 
La. Amn. 369; Parsons v. Copeland, 33 
Me. 370, 54 AmD 628; Nicholson v. 
Snyder, $7 Ma. 415, 55 A 434; Hiliott 
v. Hayden, 104 Mass. 180; Rich v. 
Minneapolis, 40 Minn, $2, 41 NW 435; 
Carradime v. Carradine, 33 Miss 638; 
Meissmer v. Standard R. Equipment 
Co, Fil Mo. 112, 108 SW 730; War 

vy. Lindell, 30 Mo. 272, T77 AmD 
$14-.- Round Mountain Mim. Go. Vv. 


Round Mountain Sphinx Min. Co., 36 
Elizabeth v. Cen-/| 


New. 543, 133 P Ti; 
tral R. Coa, 79 N. J. L. 542, 77 A 323; 
Albricht v. Albright, 21 N. M. 606, 
457 P 662, AmnCasi9I8E 3542; Walsh 
vw. New York Cent. ete, R. Co, 204 
W. Y. 58, 97 NE 408, 37 LRANS 1187; 
, Brassei v. Louvre Hotel Co., 38 Misc. 
#7, 150 NYS 486; Keellhoffer w. Pe- 
fersen, 82 Mise. 130, 143 NYS 353; 
ManGelbaum v. New York City 
Ca, $0 N¥S $77; Limerick v. Lee, 17 
Ol. 165, 87 P 359; Meagher v. Milers 
Music Heuse, 77 Or. 70, 76, 150 P 266 
feit Cycj; Miller w. ier, 67 Or. 
358, 136 P 15; Fioya v. Kulp Lumber 
Ces, 222 Pa. 257, Ti A 13; Com. W. 
Mononsahela Bridge Co., [16 Pa. 108, 
62 A $69, 8 AnnCas 1146; Co-opera- 
tive Blds. Bank v. Hawkins, 30 R. L 
171, 73 A 617; Martin v. Campbell, 
32 S&S . 205; St. Lewis South- 
western R. Co. v. Duncan, (Tex. Civ. 
A.) 164 SW 1087; Wilkins v. Claw- 
son, 59 Tex. Civ. A. 82, 112 SW 103; 
Galveston, etc, R. Co. v. Fitzpatrick, 
(Tex. Civ. A.) 91 SW 355; Whitcher 
v. Merey, 33 Vt. 459; Tabb v. Ca- 
bell, 17 Gratt. (53 Va.) 160; Waldron 


M. Ritter Lumber Co., 30 W.| 


wv.  W. 

Vs. 792, $4 SE 393; Schultz v. Cul- 
bertson, 125 Wis. 169, 103 NW 234; 
Ciemens v._Clemens, 23 Wis._637, 9 
Phenix 


ete, R 238 Ko 695, 
783: Crewley v. Rogers, (Mo. A.) 181 


Sw 434: La Flam v. Missisquoi Pulp} 


Ca, 74 Vt. 125, 52 A 526. mut com- 
pare Koellhoffer v. Petersen, 82 Misc. 
180, 143 NYS 353 (heldimg that where 
in supplementary proceedings, a 
judement debtor and a_ fraudulent 
transferee of stock testified that the 
stock was worth fifty dollars a share, 
but in a suit to set aside the trans- 
fer it appeared that it was value- 
less, they were bound by their ad- 
mission as to its value, and a. per- 
sonal judgment would be rendered 
against the transferee for that 
amount). (5) A request for instruc 
tions Floyd v. Kulp Lumber Co, 
222 Pa. 257, T1 A 13. (6) Assign- 
ments of errer. Floyd v. Kulp Lum- 
ber Co, supra. (7) It applies also 
te a plea of guilty im a criminal 
ease when shown as evidence in & 
civil case. Central Trust Co. v. Cul- 


Pita fp 
2 > 4 


Towa 675, 60 NW_ 205; 2 
Clover, 198 Mich. 763, 165 NW 640; 
_ Wisnieski v. Vanek, 5 Nebr. (Unoff.) 
512, 99 NW 258: Satham v. Muiffie, 28 
N. D. 63, 135 NW 797; Clark v. Irvin, 
@ Oh. 131; Spaim v. Oregon-Washing- 
ton RR. ete, Co, 78 Or. 355, 153 P 
AnnCasiSi7E 1104; Summer v. 


Ce., 
163 
Swendrzynski, 133 Wis. 
353. 


» 
| 


| 


| 12 


| Pollard, 16 


EVIDENCE 


21 F. Cas No 12.572a, 2 Hask 510; 
U. Sv. Smith, 27 F. Cas No. 16,342a. 


rg le Nee vw. Keiffer, 31 Ala. 
Colo—Bverett v. Hart, 20 Cole. A. 
93, 77 P 254 


34. 
Del—Levy vw. Gillis, 17 Del. 139, 


Ga—Smith v. Page, 72 Ga. 539; Ee- 
v. Welsh, 22 Ga. 443; Solomon v. 
solomon, 2 Ga. 18. % 
HawaiL—wU. S. v. Wynne, 3 Hawaii 
Fed. 345. 

Tii—Straubher w. Mohler, $0 IT. 
21; Chicago, ete, R. Co. v. Button, 68 
Th, 408, £11; Mauro v. Platt, 6? TL 
450, 452: Frizell v. Cole, 29 TM. 465; 


7 


Ray v. Bell, 24 Il. 444; Equitable Mut. | 


F Iams Ca vw. MeCrae, 156 Th A. 
467; Brace v. Partridge, 95 Til. A. 36; 
Patterson v. Houston, $2 TL A. 624. 

ters eshte vy. State, 26 Ind. 

Towa—RHinkead v. Kennedy, 133 NW 
li4; Keller v. Jackson, 58 Iowa 629, 
NW 618; Martin v. Algona, 40 
Towa 390; Wallace v. Berger, 14 lowa 
183. 

Ky—Becker vw. Crow, 7 Bush 198; 
Higes vw. Wilson, 3 Mete_ 337: Botts v. 
Williams, 17 B Mon. 687; Western v. 
B. Mon. 315; Colver v. 
Langford, 1 A. K. Marsh. 174, 238. 

Me—Robinson v. Stuart, 68 Me. 61; 
Baker v. Vining, 30 Me. 121, 50 AmD 
6i7. 

Pe eer v. Truesdell, 6 Pick. 
Vo, £ac, 

,-Minn.—Tozer v. Hershey, 15 Minn. 

Zoe, 

Mo—Zehnéer v. Stark, 248 Mo. 39, 
154 SW $2. 

Mont—~Arnold v. Sinclair, 12 Mont. 
248, 29 P 1124; Kelley wv. Cable Co., 
$ Mont. £46, 20 P 669. 

N. H—Wells v. Jackson Iron Co. 


48 N. H. 491. 
N. J—Moore v. Central R. Co, 24 
Herbert v. Herbert, 


N. J. Le 268, 282; 
49 N. J. Ha. 
Bg. 565, 25 A S66] ; Lynch v. Clements, 


24 N. J. Ba. 431, 430. - 
N. ¥-—Daevis v. vis, T Daly 308; 
Hadden vw. New York Silk Mfg. Co. 


m 
1 Daly 383; Cohen v. Barry, 111 NYS 


Pa—Im re Krug, 196 Pa. 484, 46 
A 484; Rummer’s App... 121 Pa. 649, 
15 A 647; Greenawalt v. McEnelley, $5 
Pa. 352, 356; Gabler’s App,.5 Cent. 
Rep. 314; Hoffa v. Hoffa, 38 Pa. Su- 
per. 356. 

Tenn—Spurieck v. Brown, 91 
Tenn. 241, 18 SW Se8; Hamilton v. 
Zimmerman, 5 Smead 39; Miller v. 
Denman, $ Yerg. 233. 

Tex—Renn v. Sanios, 33 Tex. T60. 
Hes Va—aAllen v. Yeater, 17 W. Va. 

Wis—Nash v. Hoxie, 59 Wis. 384, 
18 NW 408: Saveland v. Green, 40 
Wis. 43]; Dreher v. Fitchburg, 22 Wis. 
675, $8 AmD $1; Husbrook v. Strau- 
ser, 14 Wis. 403. 


238; Hill v. Hogs, 9 N. B. 
ray v. Johnson, 6 N. B. 409. 

N. S—Black v. Halliburton, 9 N. S. 
207; Archibsld v. Blois, 2 N. S. 307; 
Dill v. Wilkins 2 N. S. 113; Bella 
Mudge, Youngs Adm. 222. 

Ont.—Robdein v. Robein, 28 Grant 
Ch. (UW. CG) 439; Kerr v. Read, 23 
Grant Ch (U. C.) 525, 536; McCon- 
nell v. MeConnell, 15 Grant Ch. (U. 
C.) 20, 22; v. Shoff, 4 Grant 

31. Cal—Moore 


: 132 

Cal. 602, 64 P 10T4. 
Fla.— Williams v. Williams, 23 Fla. 
324, 2 S 768; Chaires v. Brady, 10 
Ga—MeGinnis v. Chamberlain, 30 


Buford yv. 60 


v. Grayson, 


7, | Pla. 133, 141. 


| Ga. 32. 


Iowa. 


amount of the bill. 
156 aa. Div. 877, 140 NYS 611. 


199 


— = 


‘ 


is evidence of a highly satisfactory character.” 


83. 

N. ¥.—Kehr v. Stauf, 12 Daly 115; 
Molloy v. New York Cent., etc., R. Co., 
10 Daly 453; Davis v. Davis, 7 Dal 
308; Im re Pool, 8 Misc. 284, 28 NY 
TOT; Stevens v. 1 
Boyd v. Colt, 20 
v. Wright, 4 Redf. Surr. 345. 


Trask, 18 NYS 117; 
HowPr 384; Wright 


Pa.—Peter’s Est., 20 Pa. Super. 223. 
N. B—Albert R. Co. v. Peck, 26 


N. B. 191; Keilor v. Charters, 23 N. 
B. 493; Goss v. Messinett, 5 N. B. 20 


a. 


fa] The rendering of a bill by a 


ereditor accompanied by a note for 
the amount thereof which the debtor 
was requested to sign was convincing 
evidence that the total indebtedness 


at that time did not exceed the 
Seudder v. Kelly, 


S—Tucker v. Alexandroff, 


4183 U. S. 424, 22 SCt 195, 46 L. ed 
264; Pitcairn v. Philip Hiss 
| Fed. 492, 
110 Fed. 929. 


Co., 113 
51 CCA 323; In re Kersten, 


Ala.—Wittick v. Keiffer, 31 Ala. 
Cal—Harp v. Harp, 136 Cal. 421, 


69 P 28; Moore v. Grayson, 132 Cal. 
602, 64 P 1074; Hearne v. De Young, 
111 Cal. 373, 43 BP. 11108. 


Colo.Joralmen yv. McPhee, 31 


Colo. 26, TL P 419; Everett v. Hart,” 
20 Colo. 


A. 93, 77. P 254 te 
Del—Simecne v. Lindsay, 22 Del. 


224, 65 A T78; Levy v. Gillis, 17 Del. 
239, 39 A 785. 


Ga—Ector v. Welsh, 29 Ga. 443; 


Printup, v. Mitchell, 17 Ga. 558, 63 
AmD 258. 


Ti—Mauro vy. Platt, 62 Til. 450; 
Ray v. Bell, 24 Ill. 444; Equitable 
Mut. FE. Ins. Co. v. McCrae, 156 Ill. 


A. 467; North v. Zerwick, 97 Ill. A. 


306; Leroy Payne Co. v. Van Evra, 
$4 Il. A. 356 

Iowa.—Kinkead v. Kennedy, 
NW 114; Nichols Shepar 


i da Co. v. 
Ringler, 135 Iowa 181, 112 NW 543; 


Castner v. Chicago, ete, R. Co., 126 
Towa 581, 102 NW 499. 

Ky. O'Neal v. Fenwick, 64 SW 952, 
23 KyL 1219; Rone v. Smith, 42 SW 
740, 19 KyL_ 972; Niblack v. Niblack, 
6 Ky. Op. 545. 

La—Moise’s Suce, 107 La. 717, 
31_S 990. : 
Ma.—Turner y. Turner, 98 Md. 22, 

A 1023, 

Mo.—Chouteau Land, ete. Co. v. 
Chrisman, 204 Mo. 371, 102 SW 973; 
Houston v. Chicago, etc., R. Ce., 118 
Mo. A. 464, 94 SW 560; White City 
State Bank v. St. Joseph Stock Yards 
Bank, 90 Mo. A. 395; Nolan v. Bed- 
ford, 89 Mo. A. 172; Moling v. Bar- 
nard, 65 Mo. A. 600. 

Nebr.— Holt County v. Scott, 53 
Nebr. 176, 73 NW 681; Johnson v. 
Reed, 47 Nebr. 322, 66 NW 405. i 

Nev.—Peterson v. Pittsburg Silver 
So Min. Co., 37 Nev. 117, 140 

519. 


N. ¥.—Humes vy. Proctor, 151 N. 
Y. 520, 45 NE 948; Scudder v. Keily, 
156 App. Div. 877, 140 NYS 611. 

Oh.—Penfield v. Mason, 17 Oh. Cir. 
Ct. 165, 9 Oh. Cir. Dec. 611. 

Pa—Galbraith v. Green, 13 Serg. 
& R. 85; Stewart v. Gleason, 23 Pa. 
So aes 325; Peter’s Hst., 20 Pa. Super. 

Ss. C—James v. Mickey, 26S. C. 
270, 2 SE 130. : 

Tex—Nerio v. Christen, (Civ. A.) 
189 SW 1088; Galveston, ete., R. Co. 
v. Lynes, (Civ. A.) 65 SW 1119; Beard 
v. State, 44 Tex. Cr. 402, T1 SW 960. 

Va—Little v. Slemp, 27-SE 808. 

Wash—Ketchum vy. Stetson, etc., 
Mill Co, 33 Wash. 92, 73 P 1127; 
Sechwede v. Hemrich, 29 Wash. 124, 
69 P 643. 

Wis.—Scheer v. Ulrich, 133 Wis. 
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+ 


311, 118 NW 661; Saveland v. Green, 


40 Wis. 431. 
“T do not know any higher, or more 
reliable evidence of a fact, than the 


ee ee ee ee ee 


ba) 


>) one 


§ 507] 


Being presumed to be true,?? it 


the necessity of any other proof of the fact 
admitted,** although it does not render other proof 
of the fact incompetent.2> In the absence of oppos- 


admissions or declarations of a party 
who is to be prejudiced, freely and 
voluntarily made. It is of no con- 
sequence whatever, that these admis- 
sions and declarations were made 
after the fact. That only gives 
them more point and potency.” Mc- 
Gis wa Ash -77 \Pas8397, “399 “fiquot 
Roe v. Hoffa, 38 Pa. Super. 356, 

{a] Statement as to salary.—A 
person’s statement as to the amount 
of his salary has been held to out- 
weigh the written account subse- 
quently rendered by him in which he 
charged salary at a higher rate. 
Whitney v. Lyon, 18 La. 26. 

{b] Admissions coupled with self- 
serving declarations.—‘If such ad- 
missions were...of facts suffi- 
cient to make out a prima facie case 
for the plaintiff, his case would be 
complete by the proof of such ad- 
missions. It would not be weak- 
ened because such admissions were 
coupled with self-serving declara- 
tions alleging that the liability which 
would otherwise exist had _ been 
avoided or released.” Bonar & Co. 


Inc. v. South Penn Oil Co., 47 Pa. 
Super. 315, 317. 
23. Ga.—William Hester Marble 


see v. Walton, 22 Ga. A. 488, 96 SE 
Ill.—Scovill Mfg. Co. v. Cassidy, 
195 Ill. A. 448 [aff 275 Ill. 462, 114 
NE 181, AnnCas1918E 602]. 
Mo.—Norris. Vit St. louis, ete:,. Rs 
Co., 239 Mo. 695, 144 SW 783; Kirk- 
patrick v. Metropolitan St. R. Coa; 
211 Mo. 68, 109 SW 682 [rev 129 Mo. 
A. 524, 107 SW 1025]; Hesston State 


Bank v. Luthy, 155 Mo. A. 363, 137 
SW. 66. 
N. -Y.—Matter of ‘Titus. St., 189 
App. Div. 238, 123 NYS 1018. 
90 Vt. 569, 


Vt.—BRrown vy. Aitken, 
99 A 265. 

[a] Circumstance not sufficient to 
overcome presumption.—The pre- 
sumption as to the truth of an ad- 
mission against one’s interest as to 
the value of property assessed by 
commissioners in condemnation pro- 
ceedings is not to be overcome by 
the fact that they might themselves 
have reached a different conclusion 
on viewing the premises. Matter of 
Titus St., 189 App. Div. 238, 123 NYS 
1018. 

24. ae a Savi ins ..Cow Vv. 
Manning, 61 Ind. A. 289, 111 NE 945. 

La.—Hickman v. Thompson, 28 La. 
Ann. 265. 

Md.—Scarlett v. Robinson, 112 Md. 
202, 76 A 181. 

Mo.—Sills v. Burge, 141 Mo. A. 148, 
124 SW 605. 

N. Y.—Buckles v. State, 175 App. 
Div. 677, 162 NYS 517 [rev on other 
grounds 221 N. Y. 418, 117 NE 811]. 


N. C.—Miller v. Mateer, 172 N. C. 
401, 90 SE 435. 
- Or.—Interior Warehouse Col v. 
Dunn, 80 Or. 528, 157 P 806. 
Wash.—Johnson v. Zufeldt, 56 
Wash. 5, 104 P 1132. 
Can.—Tweedie v. Rex, 52 Can. S. 
C1972 


“There is never need to prove that 
which your adversary concedes.” 
White City State Bank vv. Ne 
Joseph Stock Yards Bank, 90 Mo. 
395, 399. t 

[a] Benefit of inferences.—Plain- 
tiff is entitled to whatever inference 
may fairly be drawn from defend- 
ant’s failure to deny admissions put 
in evidence by plaintiff. Ga Nun v. 
Palmer, 159 App. Div. 86, 144 NYS 
457 [mod on other grounds 216 N. 
by, 603,. 111  N.223 1). 

{[b] A statute prescribing the 
only evidence by which a particular 
fact may be proved may change the 
rule in this respect. Hickman v. 
Thompson, 28 La. Ann. 265. 

25. Jones v. Downs, 82 Conn. 33, 
72 A 589; Schutt v. Shreveport Belt, 
etc, R- Co,, 109) Tas +500, 33) Se 57-73 


EVIDENCE 


dispenses with | ing evidence, it 


Thomson v. Carruth, 218 Mass, 524, 
106 NE 159. 

[a] Corroboration adds to the 
force of an admission. Schutt v. 
Shreveport Belt R. Co., 109 La. 500, 
33 S 577. 

26. U. S.—Union Mut. L. Ins. Co. 
v. Masten, 3 Fed. 881; Cambioso v. 
nee EF. Cas. No. 2,330, 2 Wash. 


Reyes .—Smith v. Allen, 7 Ala. A. 397, 

Ark. Pe en Vv. 125 Ark, 
181, 188 SW 552. 

Nagin .—Harrison v. Peabody, 34 Cal. 

Colo. "oT Lea v. McPhee, 31 Colo. 
26s Ie PEs 

Ga. et ra Midland R. Co. v. 
Guilford, 119 Ga. 5238, 46 SE 655; Burk 
v. Hill, 119 Ga. 38, 45 SE 732; Burch 
v. Harrell, 93 Ga. 719, 20 SE 212; Kit- 
ehen v. Robbins, 29 Ga. 713; William- 
Hester Marble Co. v. Walton, (A.) 96 
SEH 269. 

Hawaii.—Harrison v. Davis, 22 Ha- 
wali 51. 

Ill.—Illinois Cent. R. Co. v. Cowles, 
32 Ill. 116; Warren v. Dickson, 30 Ill. 
363; North v. Zerwick, 97 a aA es 

Ind. —Louisville, ete., Co. 
Berry. 9 Ind. A. 63, 35 NE Bes, 36 NE 

towa. ase v. Lloyd, 1 Greene 78, 
46 ee 499 

y.—Rone v. Smith, 42 SW 740, 


Gains, 


19 ae 972. 
La.—Landry’s Suce., 114 La. 829, 
oes S 575; Bair v. Abrams, 12 La. Ann. 


Me.—Farnham v. Clifford, 116 Me. 
299, 101 A 468; Robinson v. Stuart, 
68 Me. Gils Hilton v. Dinsmore, 21 
Me. 410, 414. 

Md.—Logan v. State, 39 Md. 177; 
Tyson v. Shueey, 5 Md. 540; Williams 
v. Annapolis, 6 Harr. & J. 529. 

Faille .—Nichols v. Allen, 112 Mass. 


Mich.—Laird vy. Laird, 127 Mich. 
24, 86 NW 436. 

Mo.—Smith v. Witton, 69 Mo. 458; 
White City State Bank v. St. Joseph 
Stock Yards Bank, 90 Mo. A. 395; 
Wolff v. Famous Mut. Sav. Fund, etc., 
Assoc., 67 Mo. A. 678. 

Nebr.—Miller v. Nicodemus, 58 
Nebr. 352, 78 NW 618. 

Nev.—Peterson v. Pittsburg Silver 
peal Gold Min. Co., 37 Nev. 117, 140 
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N. J.—Welsh v. Brown, 50 N. J. 
Ea. 887, 26 A 568. 

N. M.—Lyons v. Kitchell, 18 N. M. 
82, ist 1 213, AnnCas1915C0 671. 

N. Y.—Seeley v. Osborne, 220 N. Y. 
416, 116 NE 97; Matter of Titus St., 
139 sApp "i Divs 238," Jase NY Se10dss 
Gottlieb v. Alton Grain Co., 87 App. 
Div. 380, 84 NYS 413 [aff 181 N. Y. 
563, 74 NE 1117]; Martin v. Farrell, 
66 App. Div. 177, 72 NYS 934; Penfield 
v. Jacobs, 21 Barb. 335; Walrod v. 
Ball, 9 Barb. 271; Griffin v. Keith, 1 
Hilt. 58; Fenn v. Timpson, 4 E. D. 
Smith 276; Pentz v. Winterbottom, 5 
Den. 51; Delameter v. Pierce, 3 Den. 
315 Laff PNA Yeouy, J Bow. A w@age il, 
38 HowPr 162, 4 HowPr 144]; Doyle 
v. St. James’ Church, 7 Wend. 178; 
Rowley v. Ball, 3 Cow. 3803, 15 AmD 
266. 

Oh.—Dick v. Hyer, 94 Oh. St. 351, 
114 NE 251. 

Ok1.—Lane eae Co. v. Lowder, 11 
OKL. 61,'65 P’ 926. 

Or.—Anderson Vv. Adams, 48 Or. 
621, 74 P 215. 

Pa.—-Siebelist v. Metropolitan L. 
Ins. Pe 19 Pa. Super. 221. 

C.—-Cox v. Buck, 34 §8. C. 
Slead v. Brannon, #48. c. 
Fraser v. McPherson, 3S. 
393. 

Tenn.—New River Lumber Co. v. 
Tennessee R. Co., 136 Tenn. 661, 191 
SW 334; Rice v. Southwestern R. 
Bank, 7 Humphr, 39. 

Tex.—Texas, etc.,R. Co. v. 
62 Tex, 447. 


Ross, 
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is sufficient to establish the faet 


admitted,?® and it has been considered that cogent 
proof is required to overcome the effect of a delib- 
erate admission.27 An admission is, however, to be 


Utah.—Midegley v. Fare bel Bldg., 
Co. °88 Utah 93; ena Pis205 

Wis.—Voelkel v. Supreme Tent K. 
M. W., 116 Wis. 202, 92 NW 1104, 
1135; Jones v. Webb, ‘1 Pinn. 412. 

“Such admissions’. . are gen- 
erally followed by juries, unless some 
satisfactory explanation is made by 
which their reasonable effect is 
counteracted.” Harrison v. Peabody, 
34 Cal, 178, 180. 

[a] This rule has been applied 
to: (1) An admission by counsel 
on the trial. Gottlieb vy. Alton Grain 
Co., 87 App. Div. 380, 84 NYS 413 
[aff 181 N. Y. 563 mem, 74 NE 1117 
mem]. (2) An admission in a plead- 
ing in another case. Williams v. 
Annapolis, 6 Harr. & J. (Md.) 529. 
(3) An admission in testimony in an- 
other case. Anderson v. Adams, i43 
Or. 621, 74 P 215. 

[b] An intestate’s admission of 
payment suflices to defeat admini- 
strator’s action for a debt. McCain 
vy. McCain, 11 KyL 582. 

[c] An unsigned account stated 
may be proved against either party by 
his admission of its correctness, 
Vinal v. Burrill, 16 Pick. (Mass.) 4012 

[ad] A person’s admission of the 
Fonmnences of his signature to an 

strument may suffice without other 
DLOOE even where the instrument is 
not present at the time of the admise 
sion. Stewart v. Gleason, 23. Pa. 
Super. 325 [dist Palmer v. Manning; 
4 Den. (N. Y.) 131; Minard v. Mead; 
7 Wend, (N. Y.) 68; Shaver v. Ehle, 
16 Johns. (N. Y.) 301]. 

fe] An admission of part of a 
claim suffices to sustain judgment 
for that part, although the opposite 
party contended for more. Alexander 
v. Barrett, 46 Ill. 226. 

{fl An admission in disparage- 
ment of title to bonds may overcome 
the presumption arising from pos- 
session of the property. Comer Vv. 
Comer, 120 Ill. 420, 11 NE 848... ° 

{g] Admission of account. —Proof 
that defendant, on being shown plain- 
tiff’s account said, “It is correct, but 
I have an offset,” is sufficient to. war- 
rant a recovery for the amount of 
the account. Delamater v. Pierce, 3 
Den. GN. ¥..) 815, 316) Laff TUN. OY. 17 
1 How. A. Cas..1, 3 HowPr 162, 4 
HowPr 144] (“Where a party admits 
the existence of a particular debt,: or 
the accuracy of certain items charged 
against him, although, at the same 
time, he sets up an- offset of. other 
items in his own favor, his admission 
is competent evidence to justify; a 
recovery for the debt or items thus 
admitted, unless the alleged set-off 
is duly proved. Such a statement; is 
an unqualified admission of a present 
indebtedness, although accompanied 
by an assertion of a countervailing 
Gemand by way of set-off in his own 
favor. But the assertion that a set- 
off exists does not prove its existence, 
although the admission may § con- 
clusively establish the debt or items 
claimed to be due from the party 
by whom the admission was made”’). 

{h] An admission of a purchase 
accompanied by a statement that the 
price had been paid was held not to 
justify a verdict for the DrA0e) Smith 
Va Jones, 15 Johns. (N. Y.) 229. 

fi] The presumption of payment 
of a judgment after twenty years is 
a strong presumption of fact whieh 
cannot, it seems, be overcome by ah 
oral admission alone. McQueen v., 
Fletcher, 25 S. C. Hq. 152. 

{iJ “Decisions in criminal cases to 
the effect that admissions alone are 
not sufficient to convict without proof 
of the corpus delicti, are not ap- 
plicable to civil cases.” North v. Zer- 
wick, 97 Ill. A. 306, 309. 

27.. Moore v. Grayson, 132 Cal. 602, 
64 P 1074; Spurlock v. Brown, 91 
Tenn, 241, 18 SW _ 868; Murray v. 
Johnson, 6 N. B. 409; Keyes y. Flinn, 
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considered and weighed like other evidence,2* and 
cannot overcome clear proof that the fact is other- 
although its evidentiary 
force is not annulled by the declarant’s subsequent 
assertion that the statement relied on as an admis- 
The effect of an admission is 
not impaired by the existence of a written agree- 
ment with respect to the matter involved therein 
which is in the possession of the declarant,?* or by a 
in connection therewith, 
of a protest against the admitted fact.3? 
mate determination as to the weight of an admis- 
sion is for the jury,°+ who should consider the nature 
of the statement** and the circumstances under 


wise than as admitted,?° 


sion was not true.®° 


statement, 


which it was made.?5 
[§ 508] b. Tacit Admissions, 


Re 220; Archibald v. Blois, 2 N. 

{a]. Especially where the admis- 
sion is written strong controverting 
proof is required.- Moore v. Grayson, 
132 Cal. 602, 64 P 1074. 

28. In re Thompson, 205 Fed. 556; 
Ayers v. Metcalf, 39 Ill. 307; Smith 
v. Hunt, 15 S. C. L. 449; Haisten v. 
Hixen, 3 Sneed (Tenn.) 691. 

29. Geedes v. McElroy, 171 Iowa 
683, 154 NW 3820; Waters v. Lake- 
wood Utilities Co., (Mich.) 168 NW 
1021; Seeley v. Osborne, nee ING pace 


416, 416 NE 97; Boyd v. L. H. Quinn 
Co., 18 Misc. 169, 41 NYS 39 
80. Kirkwood Cee etc., 


Assoc. v. Van Ness, 61 Mo. A. 361, 
364 (“It is for the trier of the fact to 
say whether it was true or false 
when made’). 

31. Burch v. Harrell, 93 Ga. 719, 
20 SE 212 (because the declarant may 
produce the writing himself). 

32. Gay v. Lloyd, 1 Greene (Iowa) 
78, 46 AmD 499 (an admission that a 
judgment is valid and regular is not 
impaired by a statement, made in 
connection with the admission, that 
it: is unjust). 

33. Ill.—Young v. tee 43 Til. 33; 
Ayers v. Metcalf, 39 Ill. 307; Dufield 
v. Cross, 12 Tl. 397; Reardon v. 
Clover, 81 Ill. A. 526. 

72 Cert aht v. Kennedy, 133 

Lozier Motor 


Nw 114. 

Mich,—Fitzgerald v. 
Co., 187 Mich. 660, 154 NW 67, 69 
{cit Cyc]; King v. Ford River Lum- 
ber Co., 93 Mich. 172, 538 NW 10. 

Miss.—Prewett v. Coopwood, 30 
Miss. 369. 

Nev.—Peterson v. Pittsburg Silver 
Poe oe i Min. Co., 37 Nev. 117, 140 

519. 

N. Y.—Wall v. New York Cent., etc., 
R. Co., 56 App. Div. 599, 67 NYS 519. 

Or.—Kabat v. Moore, 48 Or. 191, 85 
Pp gies 

8. C.—Ellen v. Ellen, 18 S. C. 489. 

{a] Rule applies to written admis- 
sion.—Dick v. Marble, 51 Ill. A. 351 
[rev on other grounds 155 Ill. 137, 39 
NE 602]. 

ee Tll—Ayers v. Metcalf, 39 Mil. 
307 


Mo.—Cies v. Gale, 168 Mo. A. 282, 
1538 SW 1088. 

N. cae eK v. Thiess, 25 Misc. 
707, 5S NYS 740. 

Pa—iIn re Schiehl, 179 Pa. 308, 36 
A 181. 
bak C.—Dougiass v. Davie, 13 S.C. L. 

Wis.—Segnitz v. A. Grossenbach 
Co., 158 Wis. 511, 149 NW 159. 

[al Little weight can attach to 
statements which are: (1) Incon- 
gistent and contradictory. Ayers v. 
Metcalf, 39 Ill. 307. (2) Indefinite. 
Cies v. Gale, 168 Mo. A, 282, 153 SW 
1088; Seenitz vy. A. Grossenbach Co., 
158 Wis. “611, 149 NW 159. (38) Vague 
and uncertain. Slate v. Hisenmeyer, 
94 Tll. 96. (4) Equivocal. Petzolt v. 
Thiess, 25 Misc, 707,55 NYS 740. (5) 


“Varue, loose, conflicting and con- 
tradictory declarations made _ to 
strangers . the same stale, old, 


flimsy chatter that we so often have 


EVIDENCE 


% 


in the nature 
The ulti- | admission.44 


[§ 509] 12. 


dence and thus 


e a> 


[§§ 507-509 


sion by silence or acquiescence may be as effective 
as an oral written admission would be,®° its weight 
depends very largely on the surrounding cireum- 
stances and the probability of a denial if the state- 
ments were untrue.** 
party’s silence may militate strongly against him,%* 
but an adverse inference is to be drawn with extrema 
caution,®® especially where he statement was made 
by a stranger to the controversy.*° It is for the jury 
to determine the weight to be accorded to such an 


Under some circumstances a 


To Which Party Available. 


Where an admission has been introduced into evi- 


brought into the case, it may be 


used by either side in support of its views.*? 


While an admis- 


before us, and so often repudiate and 
condemn.” In re Schiehl, 179 Pa. 
308, 314, 36 A 181. 

[b] Bare acknowledgment of a 
debt without mentioning any par- 
ticular amount will not authorize a 
jury to give a verdict for a specific 
sum. Douglass v. Davie, 13 S. C. ae 
218; Harrison v. McKinney, 3 Soc. 
212: 2 ee C. Li. 412 
| 35. $.— Berg v. Thistle, 3 F. 


Cas. No, aS artie 
Ark.—Thurmond  v. Sanders, 21 
> Mitchell, 17 Ga. 


Ark, 255 

Ga.—Printup v. 
558, 567, 68 AmD 258. 

Til.—Frizell v. Cole, 29 Til. 465. 

Ind.—McDonald v. M-Donald, 142 
Ind. 55, 41 NE 336. 

Iowa.—Francis v. Francis, 180 
Iowa 1191, 162 NW _ 889; Smith. v. 
Randolph, 159 Iowa 159, 140 NW 411; 
Bullard v. Bullard, 112 Iowa 423, 84 
Nw 518. 

La.—Chapman v. Woodward, 16 
La. Ann. 167. 


Mich.-—Jones y. Tyler, 6 Mich. 364. 
Miss.—Parker v. McNeill, 20 Miss. 


3D De 

N. Bi Wells v. Jackson Iron Mfg. 
Co., 48 N. 491. 

N. Seow: York F. In 
Tooker, 35 N. J. Eq. 408 laff 36 eek 
Eq. 646 mem]. 

N. Y.—Bakmazian v. Tatosian, 161 
NYS 450. 

Tenn.—Earp ¥; 107 
Tenn. 238, 64 SW 4 

Tex.—Lester v. Hutson, (Civ. A.) 
184 SW 268. 

Utah.—Copley v. Union Pac. R. Co., 
26) Utah. 36L; 73) Pot 

Vt.—Russ v. Good, 102 A 481. 

Wis.—Grotjan v. -Rice, 124 Wis. 
253, 102 NW 551; Hilton v. Hayes, 
154 Wis 27, 141 NW 1015. 

N. S.—Neéary v. Fowler, 7 N. S. 495. 

Ont.—Greet v. Citizens’ Ins. Co., 
27 Grant. Ch. (U.. GC.) 121, 131 [aff 5 
Ont. A, 596]. 

[al] The weight of an admission 
is enhanced: (1) Where the declarant 
had a strong motive for telling the 
truth. Berg v. Thistle, 3 ‘ Cas. No. 
133373 New York F. Ins. Co. Tooker, 
35 N. J. Eq. 408 [aff 36 N. ie Eq. 646 
mem]. (2) Where it was made vol- 
untarily to a confidential friend. Mc- 
Donald v. McDonald, 142 Ind. 55, 41 
NE 336. 

[b] Circumstances detracting 
from the weight of an admission are: 
(1) That it was casually or carelessly 
made. Thurmond v. Sanders, 21 Ark. 
255; Printup v. Mitchell, 17 Ga. 558, 
63 AmD 258; Frizell v. Cole, 29 Ill. 
465; Blliot v. Elliot, 61 Ind. A. 209, 
111 NE 813; Bakmazian v. Tatosian, 
161 NYS 450; Earp v. Edgington, 107 
Tenn. 23, 64 SW 40; Grotjan v. Rice, 
124 Wis, 253, 102 NW 551; Keys v. 
Pollok, 1 N. S. 109; Grant v. Brown, 
12 Grant Ch. (U. C.) 52, 64; Holly- 
wood v. Waters, 6 Grant Ch. (U. C.) 
329; Matthews v. Holmes, 5 Grant Ch. 
(U. C.) 1.. (2) That it was made in an 
angry altercation. Hollywood  v. 
Waters, 6 Grant Ch. (U. C.) 329. (3) 
That it was not based on declarant’s 
personal knowledge. Wynn v., Gar- 


Edgington, 


land, 16 Ark. 440; Great Western R. 
Co. v. McDonald, 18 Ill. 172; Stephens 
v. Vroman, 18 Barb. 250 [rev on other 
grounds 16 N. Y. 381]; Hilton v. 
Hayes, 154 Wis. 27, 31, 141 NW 1015 
[eit Cyel]. (4) That it was made 
under misapprehension or in ignor- 
ance of the real facts of the case, 
Campbell v. Bardwell, 157 Ill. A. 611; 
Wells v. Jackson Iron Mfg. Co., 48 
N. H. 491. (5) That the declarant 
had a motive to deceive the reporting 
witness. Jones v. Tyler, 6 Mich. 364; 
Smock v. Smock, 11 N. J. Eq. 156, 166; 
Bagly v. Birmingham, 23 Tex. 452. 
That the declarant was, when the 
statement was made: (6) Intoxicated. 
Chapman v. Woodward, 16 La. Ann. 
167. (7). Under the influence of 
Opiates. Copley v. Union Pac. R. Co., 
26 Utah 361, 73 P 517. (8) Insane. 
Severns v. Broffey, 155 Ill. A. 10. 

[ec] Gift.—‘“Where it is attempted 
to establish a gift from the husband 
to the wife by evidence of the hus- 
band’s declarations alone, the courts 
should exercise great caution in not 
excluding from the consideration of 
the jury, any admissible evidence 
which would tend, though in ever so 
slight a degree, to counteract the evi- 
dence of the husband’s declarations.” 
Barziza v. Graves, 25 Tex. 322, 324. 

36. Nealley v. Greenough, 25 N. H. 
325; Bordine v. Combs, 15 N. J. L. 
412; White v. White, 20 "ADD. Div. 560, 
47 NYS 273; Staples v. Hage, 11 App. 
Div. 6381 mem, 42 NYS 458; Com- 
mercial Bank v. Jackson, 9 S. ’D. 605, 
70 NW _ 846. 

37. U. S.—Morris v. Norton, 75 
Fed. 912, 21 CCA 558. 

Ind.—St. Joseph, ete., Co. v. Globe, 
ete., ee 156 Ind. 665, 59 NB 995. 

N. H.—Corser v. Paul, 41 N. H. 24, 
29.77 AmD, 7538. 

Tenn.—Allison v. Barrow, 3 Coldw. 
414, 91 AmD 291. 
anvey .—FPierce v. Pierce, 66 Vt. 369, 29 

[a] Where the party had no means 
of knowing the truth or falsity of 
the statement, his silence is of very 
little value as evidence. Corser v. 
Paul, 41 N. H. 24, 77 AmD 753. 

38. Wheat v. Croom, 7 Ala. 349; 
Reiter v. Ziegler, 121 NYS 324. 

39. Ala.—Stephens v. Barnwell, 
154 Ala. 124, 45 S 2338; Abercrombie 
v. Allen, 29 ‘Ala. 281. 
joes ——Hall v. Thompson, 9 Miss. 
eae ass v. Benne, 56 Mo. A. 

4 

N. H.—Corser v. Paul, 41. N. H. 24, 
77 AmD 7538. 

N. Y.—Warin Lv: U. S. Telegraph 
Co., 44 HowPr 69; La Bau v. Vander- 
pilt, 3 Redf. Surr. 884, 395 

Vt.—Hersey v. Barton, 23 Vt. 685. 

See also supra § 362. 

40. Whitney v. Houghton, 127 
Mass. 527; Larry v. Sherburne, 2 
Allen (Mass.) 34. 

41. Perry v. Johnston, 59 Ala. 
648; Morrill v. Richey, 18 N. H. 295; 
Jewett v. Banning, 21 N. Y. 27; Me- 
Cann v. Hallock, 30 Vt. 238. 

42. Brown v. Brown, 4 F. Cas. No. 
1,994. 1 Woodb. & M. 325. 


For later cases, developments and chauges in the law see cumulative Annotations, same title, page and note number, 


§ 510] 


[§ 510] A. In General—1. Rule Stated. When, 
as frequently happens, it is impossible to produce on 
a trial evidence which was introduced at a previ- 
ous trial, the former evidence is received?? from 
the necessity of the case,** provided, of course, that 
it is relevant and material on the later trial,#® and 
provided further that certain conditions hereafter 
The evidence may 
be received, although the former action was aban- 
doned,*” dismissed,‘® or terminated by a nonsuit;*? 
and the same is true where the former trial has 
failed to result in a decision,®° although it has been 
ecnsidered proper to reject evidence taken at a pre- 
vious trial which was adjourned fraudulently.* 
The evidence is not to be rejected because there is 
other evidence to the same effect,°2 or because if 
was not offered at a former retrial, at which it 
Nor is it a valid ob- 
jection that the testimony was in the witness’ 
favor,®* or, in case of a deposition, that the wit- 
ness might have been alive at the former trial, in 


discussed*® are found to exist. 


would have been available.®% 


which event the deposition would 


43. U.S.—Ruch v. Rock Island, 97 
U. S. 693, 24 L. ed. 1001. 

Ark.—Townsend v. Penrose, 84 Ark. 
316, 105 SW 588. 

Colo.—Lane v. Lane, 57 Colo. 419, 
140 P 804. 

Conn.—Atwood v. Atwood, 86 Conn. 
579, 86 A 29, AnnCas1914B 281. 

Ill.—Chicago, ete., R. Co. vy. O’Con- 
nor, 119 Ill. 586, 9 NE 268; London 
Guarantee, etc, Co. v.: American 
LOSE LIN ALT bog 


Cereal Co., {aff 251 
Til. 123, 95 N® 1064]. 
Ind.—Sage v. State, 127 Ind. 15, 


26 NE 667. 

Iowa.—Lush v. Parkersburg, 127 
Iowa 701, 104 NW 336. 

Me.—Watson v. Lisbon Bridge, 14 
Me. 201, 31 AmD 49. 

Minn.—Finnes v. Selover, 114 Minn. 
239, 131. NW 371. 

Nebr.—In re O’Connor, 101 Nebr. 
617, 164 NW 570. 

. C.—Greensboro L. Ins. Co. v. 

Knight, 160 N. C. 592, 76 SE 623. 

Oh.—Wagers v. Dickey, 17 Oh. 439, 
49 AmD 467. 

S. D—Huempfner v. Bailly, 36 S. 
D533, 156! NW. 78. 

Wis.—Pfeiffer v. Chicago, etc., R. 
Co., 163 Wis. 317, 156 NW 952. 

Iing.—Doncaster v. Day, 3 Taunt. 
£62, 128 Reprint 104. _ . 

Can.—Canadian Northern Western 
R. Co. v. Moore, 23 DomLR 646, 30 
WestLR 676, 7 WestWkly 1327. 
tee C.—Cunliffe v. Cunliffe, 8 B. C. 

“The common law rule is well set- 
t’ed in this State that the testimony 
of a witness, since deceased, given 
at a previous trial may be receivel 
in evidence at a subsequent trial of 
the same case.” Edgeley v. Apple- 
yard, 110 Me. 3387, 338. 86 A 244, Ann 
Cas1914D, 474. ; 

fa]. This is true although the evi- 
dence is contradicted by a later state- 
ment of the witness. Lush v. Park- 
ersburg, 127 Iowa 701, 104 NW 336. 

{b] All the testimony given by the 
witness at the former trial may be 
read, although cross-examination 
might have been waived had he been 
present at the second trial. In re 
O’Connor, 101 Nebr. 617, 164 NW 570. 

[ec] Deposition. — ‘‘There is no 
distinction between a deposition, and 
former testimony given in court, as 
to the principles to be applied... . 
In each case the controlling test is: 
Can the witness’ knowledge be uti- 
lized by other means? If not, the 
use of the former testimony, other 
conditions ,in respect to it being met, 
is justified in the interest of justice 
by the necessity of the situation. It 
is the best evidence of which the 
case admits.” _Atwood v. Atwood,, 
86 Conn. 579, 593, 86 A 29, AnnCas 
1914B 281. 


EVIDENCE 
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continuanee.®! 


become a_ part 
trial.® 


trial cannot be 


have been inad- | especially where 

[d] Cause already adjudicated 
‘vpon.—Civ. Proc. arts 291, 292 relate 
only to the trial of causes pending 
and tried at the same time; there- 
fore, evidence taken in a cause al- 
ready adjudicated upon cannot serve 


as evidence in a pending cause. Que- 
bee Cent. Co. v. Dionne, 4 Que. 
Pr. 424 


44. U. S—Good v. Kane, 211 Fed. 
956, 128 CCA 454; Rumford Chemical 
Works v. Hygienic Chemical Co., 159 
Fed. 436, 86 CCA 416 [rev on other 
grounds 215 U. S. 156, 30 SCt 45, 54 
L. ed. 137]. 

Ind.—Levi v. State, 182 Ind. 188, 
104 NE 765, 105 NE 898, AnnCas1917A 
654; Lake Brie, etc., R. Co. v. Huff- 
man, 177 Ind. 126, 97 NE 4384, 4387, 
AnnCas1914C 1272 [eit Cye]. 

Minn.—Palon v. Great Northern R. 
Co., 135 Minn. 154, 160 NW 670. 

N. C.—Greensboro L. Ins. Co. v. 
Knight, 160 N. C. 592, 76 SE 623. 

N. D.—Flamer v. Johnson, 36 N. D. 
215, 162 NW 307; Felton v. Midland 
Continental R. Co., 32 N. D. 2238, 155 
NW. 23. 

Okl.—Ray v. Henderson, 44 Okl. 
174, 176, 144 P 175 [cit Cye]; Atchi- 
son, etc., R. Co. v. Baker, 37 Okl. 48, 
54, 130° P 577 [quot-Cyel. 

S. D—-Driskill v. Rebbe, 22 S. D. 
249, 265,117 NW, 135-[cit,; Cyc]. 

Tex.—Trinity, etc., R. Co. v. Geary, 
(Civ. A.) 194 SW 458; Texas, etc., R. 
Co. v. Williams, (Civ. A.) 178 SW 701. 

Wis.—Pfeiffer v. Chicago, ete, R. 
Co., 163 Wis. 317, 156 NW 952; Szeli- 
wicki v. Conner Lumber, etc., Co., 163 
Wis. 20, 156 NW 622. 

“The admissibility of this species 
of evidence depends upon the neces- 
sity of the case. bees We! Ee re= 
ceive it because it comes up to one 
of the demands of the law; it is the 
best evidence which can be produced.” 
U. S. v. Macomb, 26 F. Cas. No. 15,702, 
5 McLean 286, 292. 

45. Johnson v. Kurzenknabe, 182 
Tll. A. 459; Duffy v. Blake, 91 Wash. 
140, 157 P 480. : 

Relevancy and materiality gen- 
erally see supra §§ 89-156. 

46. See infra §§ 513-523. 

; 47. McTighe v. Herman, 42 Ark. 
85. 

48. Bowie v. Findly, 55 Ga. 604; 
Saunders’ Succ., 37 La. Ann. 769. 

49. Hutchings v. Corgan, 59 Ill. 70; 
ecrce v. Jamison, 2 Watts & S. (Pa.) 


50. Lawson v. Jones, 1 NYCivProc 
247, 61 HowPr 424. 

[a] "The evidence may be received 
although: (1) The jury disagreed at 
the former trial. Lawson v. Jones, 1 
NYCivProc 247, 61 HowPr 424. (2) 
The referee before whom the evidence 
was taken died before submission of 
the cause. Taft v. Little, 78 App, Div. 


[220.5.] 42% 


missible.®> It has even been held that the evidence 
may be received, 
was taken had no jurisdiction of the subject mat- 
ter;°° but this has been denied.5? The party against 
whom the evidence was introduced at the first trial 
may use it at the later trial,°’ unless the witness 
would have been disqualified from testifying in his 
favor at the first trial.6® A stipulation as to what a 
witness would testify at one trial has been held ad- 
missible on another trial after his death,®° but there 
is also authority for the rejection of such evidenes 
where the agreement was made merely to prevent @ 
The rule does not extend to admit 
a mere offer of a witness to testify to certain facts, 
or a deposition, which was stricken out and did nof 


although the court before which it 


of the evidence on the forme? 


The former evidence is open to any objec- 
tions which would exclude the testimony of the wi6- 
ness to the same matters,®* save that objections 
which were available, but not urged, at the first 


urged at the subsequent trial, 
the witness is deceased.®® 


74,79 NYS 507 [aff on this point but 
rev on other grounds 178 N. Y. 12% 
70 NE 211]. 

51. Monro v. Toronto R. Co., 9 Ont, 
L. 299, 4 OntWR 892. 

52. Thurmond v. Trammell, 28 
Tex. 371, 91 AmD 321; Wright v. Doe, 
1 A. & &. 3, 28 ECL 28, 110 Reprint 
1108, 11 ERC 248. 

53. Thurmond vy. 
Tex. 371, 91 AmD 321. 

54. Mechanics Bank, ete, Co. v. 
Whilden, 175 N. C. 52, 94 SH 723% 
Earl v. Tupper, 45 Vt. 275. : 
oer Llanover v. Homfray, 19 Ch. D, 

56. Jerome v. Bohm, 21 Colo. 322, 
40 P 570 (where the court had juris- 
diction of the parties and power to 
administer oaths). 

7. In re Colbert, 51 Mont. 455 
143 P 1022; Deering v. Schreyer, 38 
App. Div. 457, 85 NYS 275; McAdam 
v. Stilwell, 13 Pa. 90. 

58. Littler v. Dielmann, 48 Tex. 
Civ. A. 392, 106 SW 1137; Morgan v, 
Nicholl, L Re 2-C. Pea, 

59. House v. Camp, 82 Ala. 3413 
Union Bank v. Jones, 4 La, Ann. 2203 
Crary v. Sprague, 12 Wend. (N. Y.) 
41, 27 AmD 110. 


Trammell, 28 


fa] Depositions are subject to the 
ome rule. George y. Fish, 32 N. HL 


60. Fortunato v. New York, 74 
App. Div. 441, 77 NYS 575 [mod on 
other grounds 173 N. Y. 608 mem, 66 
NE 1109 mem]. 

61. Neidy v. Littlejohn, 146 Lowa 
355, 125 NW 198; Hudson v. Apple- 
gate, 87 Iowa 605, 54 NW 462. 

62. Lane v. De Bode, 29 Tex. Civ. 
A. 602, 69 SW 437. 

63. Young v. Valentine, 177 N. Y. 
347, 69 NE 643 [aff 78 App. Div. 633, 
79 NYS 5386]. 

64. Murphy v. McMahon, 179 App. 
Div. 4837, 16% INYS* 2708s (Crary <y; 
Sprague. 12 Wend. (N. Y.) 41, 27 AmD 
110; Sherman Gas, etc., Co. v. Belden, 
(Tex. Civ. A.) 115 SW 897; Scribner 
v. Palmer, 90 Wash. 595, 156 P o3l. 

fa] Tllustration.—If a witness 
originally called by defendant would 
be disqualified to testify for plaintiff 
on the ground of interest, his evi- 
dence, after his decease, is not admis- 
sible for plaintiff. Crary v. Sprague, 
12 Wend. (N. Y.) 41, 27 AmD 110. 

[b] Testimony elicited on cross- 
examination on a former trial retains 
its character in this respect when of- 
fered on a subsequent trial, and is 
not open to objections which would 
be available against it if offered as 
direct testimony. Scribner v. Palme, 
90. Wash. 695, 156 P 632: 

65. Sherman Gas, etec., Co. v. Bel- 
den, 108 Tex. 59, 123 SW, 119, 27 
LRANS 287. | 

66. Crary v. Sprague, 12 Wend. (N. 


428 [22C.J.] 


[§ 511] 2. Nature of Former Trial. 
broad meaning is given to the word ‘‘trial’’ as 
applied to the proceeding at which the evidence was 
originally adduced;®7 and the evidence received 
includes not only that given at a previous regular 
trial of the same action®® but also the evidence 
brought out at a preliminary hearing.®® 
however, has been 


given at a coroner’s inquest, 
rejected.7° 


{[§ 512] 3. Tribunal before Which Evidence 
The fact that the evidence was originally 
given before a subordinate court is not usually re- 

arded as an objection to its reception,” although 
it has been laid down that testimony given in a 
police court cannot be used on a trial de novo on 


Given. 


Y.) 41, 27 AmD 110; Petrie v. Co- 
tumbia,sete., ck. Co:, 29°S. "C7303, 317, 
7 SE 515; Sherman Gas, etc., Co. v. 
Belden, 103 Tex. 59, 123 SW 119, 2% 
LRANS 287. 

[a] Responsiveness of answers.— 
Where the testimony of a witness was 
admitted without objection on the 
first trial, the court, on admitting the 
report of the testimony on the second 
trial, could not exclude answers be- 
cause not responsive. Sherman Gas, 
etc., Co. v. Belden, 103 Tex. 59, 123 
sw’ 119, 27 LRANS 237 [rev (Civ. A.) 
115 SW 897). 

67. U. S—In re Thompson, 197 
Fed. 681; Davis v. McEwan, 193 Fed. 
305, 113 CCA 229. 

Colo.—Jackson v. Crilly, 16 Colo. 
103, 26 P 331 
_ Iil—MciInturff v. Insurance Co. of 
North America, 1b8 FI AL 225: 

* Nev.—State v. Johnson, 12 Nev. 121. 

N. H.—Orr v. Hadley, 36 N. H. 575, 


580. 

N. Y.—Young v. Valentine, 177 N. 
Y. 347, 69 NE 643 ss 719 NYS 5386]; 
Jackson v. Bailey, 2 Johns. 17. 

Tex.—Texas, ete., R. Co. v. Prude, 
39 Tex. Civ. A. 144) 86 SW 1046. 

N, B.—Hovey v. Long, 33 N. B. 462. 
' “Tt is sufficient if the point was in- 
vestigated in a judicial proceeding of 
any kind, wherein the party to be 
affected by such testimony had the 
right of cross-examination.” Orr v. 
Hadley, supra. 

68. Clealand v. Huey, 18 Ala. 343; 
Peo. v. Devine, 46 Cal. 45; Orr v. 
Hadley, 36 N, H. 575. 

69. S.—Jackson v. mystichente®, 
4 Dall. 205, 19 Tus eds 802%. We-S; 
Macomb, 25 F. Cas. No. 15,702, 5 Me: 
Lean 286. 

2 “Ark. ae v. State, 68 Ark, 441, 
60 SW 3 
Cal. peo. v. Cady, 117 Cal. 10, 48 


P 908 
- Colo.—Jackson v. Crilly, 16 Colo. 
103,026) Pe33i. 


See pe v. Ellsworth, 45 Ga. 
- Ida.—Terr. v. anes ; Fab (Hasb.) 
651; 23 P 2382, 7 LRA 
. Til—Barnett v 7.LCO:, vey Tll.-325. 
Ind. Be ciona’ State Bank Vv. 
Adams, 91 Ind. 
Towa.—State v. O’ Brien, 81 Iowa 88, 
46 NW 752. 
Kan. Spe v. Wilson, 24 Kan, 189, 
86 AmR 25 
. Ky.—oO’ Bren v. Com., 6 Bush 563. 
La.—State v. Wheat, 111 La. 860, 
35. S 955 
Me. —Emery v. Fowler, 39 Me. 326, 
63 AmD 627. 
- Mass.—Com. v. Richards, 18 Pick. 
434, 29 AmD 608. 


Mich.—Lewis v. Roulo, 93 Mich. 
475, 538 NW 622. 
Minn.—State v. George, 60 Minn. 


503, 68 NW 100. 

Miss.—Steele v. State, 76 Miss. 387, 
24 S 910. 

Mo.—State v. McO’Blenis, 24 Mo. 
402, 69 AmD 435. 

Nebr. —yYoung v. Sage, 42 Nebr. 37, 
60 NW 3813. 

N. C.—State v. Melton, 120 N. C. 
591, 26 SE 933. 


Okl. —Ray v. Henderson, 44 OkIl. 
174, 144 P 175. 


EVIDENCE 


Rather a 


Evidence 


in quo 


eral. 


Or.—Beard v. Royal Weienbors of 
America, 60 Or. 41, 118 P 

Pa.—Brown v. Com., 73 ce "321, 13 
AmR 740. 

Tenn.—Wade v. State, 7 Baxt. 80. 

Tex.—Texas Cent. R. Co. v. Dumas, 
(Civ. A.) 149 SW 543; Dunlap v. State, 
9 Tex, A. 179, 35 AmR 736. 

Utah.—State v. Vance, 38 Utah 1, 
110 P 434. 

Vi.—State v. Hooker, 17 Vt. 658. 

Wyo.—Maki v. State, 18 Wyo. 481, 
112 P 334, 33 LRANS 465. 
bs oar se Stra Case, 6 How. St. Tr. 
bitin pears v. Hamilton, 12 Man. 


[a] A hearing for fixing the 
amount of bail is not such a trial as 
will make the evidence given thereon 
competent, unless it amounts to an 
admission. Jac«xson v. Winchester, 4 
Dall. (Pa.) 205, 1 L. ed. 802. Contra 
Sneed v. State, 47 Ark. 180 (where 
the witness was cross-examined on 
the hearing). 


{b] An application to set aside a 
default is not a preliminary hearing, 
and evidence then given is not ad- 
missible on a later trial. Citizens’ 
State Bank v. Adams, 91 Ind. 280. 

70. Capital Tract. Co. v. King, 44 
App. GDECHES 1: 

71. EE 2? patna v. State, 56 Fla. 
86, 47 S 864. 

Tll.—-Dixon v. Mayer, 186 Ill. A. 
247; Levine v. Carroll, 121 Ill. A. 105. 

a ee SPR RS v. Stevona! 13 Kan. 
4 

Md.—Cumberland Coal, ete., Co. v. 
Jefferies, 27 Md. 526 

Philippine. —Bagsa. v. Nagramada, 
11 Philippine 174. 

S. D.—Huempfner v. Bailly, 36 S. 
D. 5838, 156 NW..78. 

Wis.—Lambrecht v. Holsaple, 164 
Wis. 465, 160 NW 168. 

72. Holifield v. Laurel, 96 Miss. 
59, 50 S 488. 

73. Nutt v. Thompson, 69 N. C. 
548; Zimmermann v. Grotenkemper, 
6 Oh. Dec. (Reprint) 832, 8 AmLRec 
364; McAdams v. Stilwell, 13 Pa. 90. 

74, Howell v. Tilden, 1 Harr. & M. 
(Md.) 84; Cox v. Pearce, 7 Johns. (N. 
apace 

fa] Commissioners: (1) To try 
land. titles. Jackson v. Bailey, 2 
Johns. (N. Y.) 17. (2) To investigate 
claims against absconding debtors, 
Cox v. Pearce, 7 Johns. (N, Y.) 298. 
(3) To perpetuate bounds of land. 
Howell v. Tilden, 1 Harr. & M. (Md.) 

75. Kelly v. Connell, 3 Danis (Ky.) 
532; Bailey v. Woods, 17 N. |H. 365; 
Waibridge v. Knipper, 96 Pa. 48; New 
York Union Mut. Ins. Co. v. Johnson, 
22 Pa. 72; Forney v. Hallagher, 11 
Serge. & R. (Pa.) 208 punto v. Bis- 
bing, 1 Yeates (Pa.) 4 

76. Jessup v. Cook, e SN UR os 

77. Newman v. U. S., 43 App. (D. 
GC) “63. 

78. See infra § 514. 

[a] “There should be a substantial 
identity of parties, at least in inter- 
est, with the parties on the trial in 
which the testimony was given.” Mc- 
Inturff v. Insurance Co. of America, 
248 Ill. 92, 97, 98 NE 369, 140 AmSR 


[§§ 511-513 


appeal.’2. Testimony given before referees,”? quasi 
judicial tribunals,’+ 
tors’®> has been received. But testimony at a con- 
sent arbitration, the arbitrators having no power fo 
administer oaths, has been rejected;*® and testi- 
mony given before a committee of the United 
States senate which was considering the confirma: 
tion of an appointment to office has been excluded 
warranto 
appointee’s residential qualifications.’7 

[§ 513] B. Identity of Parties--1. In Gen- 
In order to warrant the reception of evidence 
given at a former trial it must appear that the par- 
ties to the later trial are, either actually or con- 
structively,7® the same,’® as otherwise the party 


and magistrates as_ arbitra- 


proceedings challenging the 


EN 21 AnnCas 176 [aff 155 Ill. A. 


79. U. S—Tappan v. Beardsley, 
10 Wall. 427, 10 L. ed. 974; Philadel- 
phia, ete; “Ry Cony: Howard, 13 How. 
307, 14 L. ed. 157; Fresh v. Gilson, 16 
Pet. 327, 10 L. ed. 982; Boardman v. 
Reed, 6 Pet. 328, 8 L. ed. 415; All v. 
All, 250 Fed. 120; Anderson v. Hult- 
berg, 247 Fed. 278, 159 CCA 367; 
Metropolitan St. R. Co. v. Gumby, 99 
Fed. 192, 39 CCA 455; Boudereau v. 
a: Here SD 3 B..uCas: Noir 1, 694,64 
Wash. C. C. 186. 

Ala. Maes Ve Keyser, 115 Ala. 455, 
22 S 149; Jeffries v. Castleman, 15 
Ala. 262; Goodlett v. Kelly, 74 ‘Ala. 
213; Clealand v. Huey, 18 Ala. 343. 

Ark.—West v. West, 120 Ark. 500, 
179 SW 1017; Hearin v. Union Saw- 
mill Co., 105 Ark. 455, 151 SW 1007; 
MeTighe v. Herman, 42 Ark. 285. 

Cal.—Marshall v. Hancock, 80 Cal. 
82, 22 P 61. 

Colo.—tTritch v. Perry, 48 Colo. 339, 
108 P 981; Chappell v. John, 45 Colo. 
45, 99 P 44, 132 AmSR 134, 16 AnnCas 
854; Woodworth v. Gorsline, 30 Colo. 
186, 69 P 705, 58 LRA 417; peatre etre 
v. Brown, 4 Colo. A. Sil s BYR Ey WiRy 

Conn.—Lane v. Brainerd, 30 Conn. 
565. 
D. C.—Capital Tract. Co. v. King, 
44 App. 315. 

Fla.—Putnal y. State, 56 Fla. 86. 
93, 47 S 864 [quot Cyc]. 

Ga.— Folks v. Lee, 135 Ga. 179, 69 


| SE 24; Hooper v. Southern R. Co., 112 


Ga. 96, 37 SE 165; Atlanta, etc., R. Co. 
v. Venable, 67 Ga. 697; Hughes v. 
Clark, 67 Ga. 19; Haslan v. Campbell, 
60 Ga. 650. 

Ill.—London Guarantee, etc., Co. v. 
American Cereal Co., 251 Ill. 123, 95 
NE 1064; McInturff v. Insurance Co. 
of North America, 248 Ill. 92, 93 NE 
369, 140 AmSR 1538, 21 AnnCas 176; 
Hutchines v. Corgan, 59 1ll. 70; Far- 
well v. Chicago Bd. of Education, 166 
Ill, A. 298 [aff 254 Ill. 438, 98 NE 
931]; Sebree v. Chicago Bd. of Edu- 
cation, 166 Ill. A. 276 [aff 254 Ill. 438, 
re Ne 931]; Loughry v. Mail, 34 m1. 

Ind.—Indianapolis, ete., R. Co. v. 
Siout, 538 Ind. 143; Hphraims v. Mur- 
dock, 7 Blackf, 10; Earl v. Hurd, 5 
Blackf. 248. 

Iowa.—Huniter v. Polk County Dist. 
Ct., 126 Iowa 357, 102 NW 156; South- 
ern White Lead Co. v. Haas, 73 Iowa 
399, 33 NW 657, 35 NW: 494. 

Kan.—Madden v. Stegman, 88 Kan. 
29,127 P 524; Solomon R. Co, v. Jones, 
34 Kan. 443, 8 P, 730. 

Ky.—Rucker v. Hamilton, 3 Dana 
36; Watts v. Whittington, 1 Ky. Op. 6. 

La.—Jackson v. Brady, 140 La. 746, 
73 S 850; Derigny’s Succ., 128 La. 853, 
55 S 552; Zeigler v. Interior Deco- 
rating Co., 116 La. 752, 41 S 59; Stock- 
meyer v. Weidner, 32 La. Ann. 106; 
Davis v. Houren, 6 Rob. 255; In re 
Moran, 5 La. A. (Orleans) 321; In re 
Moran, 1 La. A. (Orleans) 17. 

Me.—Frye v. Gragg, 35 Me. 29. 

Md.—Jacob Tome Inst. v. Davis, 87 
Md. 591, 41 A 166. 

Mass.—yYale v. Comstock, 112 Mass. 
267; Com. v. Richards, 18 Pick. 434, 
29 AmD 608. 


Mich.—Eesley Light, etc., Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 513-514] 


against whom the evidence is offered could not have 
had the opportunity of cross-examining the wit- 


ness.8° 


[§ 514] 2. Privity.. The requirement of iden- 
tity of parties is satisfied by the existence of a 
relation of privity between parties to the sue- 


Commonwealth Power Co., 172 Mich. 
78,137 NW 663, 665 [cit Cyc]; Walter- 
house v. Walterhouse, 130 Mich. 89, 
89 NW 585; Schindler v. Milwaukee, 
etc., R. Co., 87 Mich. 400, 49 NW 670; 
Hudson y. Roos, 76 Mich. 173, 42 NW 
1099; Mason v. Kellogg, 38 Mich. 132. 
._. Minn.—Palon v. Great Northern R. 
Co., 135 Minn. 154, 160 NW 670; Slin- 
gerland v. Slingerland, 46 Minn. 100, 
48 NW 605. 

Mo.—Willis v. Reed, 190 SW 377; 
Davis v. Kline, 96 Mo. 401, 9 SW 724, 
2 LRA 78; Miller v. Geeser, 193 Mo. 
A. 1, 180 SW 3. 

Mont.—Graham v. Great Falls Wa- 
ter Power, etc., Co., 30 Mont. 393, 76 
P 808; Leggat v. Carroll, 30 Mont. 
384, 76 P 805. 

Nev.—State v. Johnson, 12 Nev. 121. 

N. H.—Morrison v. Noone, 78 N. H. 
338, 100 A 45; Orr v. Hadley, 36 N. H. 
575; Young v. Dearborn, 22 N. H. 372. 

N. Y.—Cohen v. Long Island R. Co., 
154 App. Div. 603, 1389 NYS 887; Burn- 
ham v. Burnham, 46 App. Div. 513, 
62 NYS 120 [aff 165 N. Y. 659 mem, 
59 NE 1119 mem]; Scott v. Hartog, 75 
Misc. 126, 182 NYS 846; Morehouse v. 
Morehouse, 41 Hun 146, 17 AbbNCas 
407, 11 NYCivProc 20; Lawrence v. 
Hunt, 10 Wend. 80, 25 AmD 539; 
Wilbur v. Selden, 6 Cow. 162; Pow- 
ell v. Waters, 17 Johns. 176; Jackson 
v. Lawson, 15 Johns. 539. 

N. '@Ci—Latta ‘v; Catamba:-Hlectric 
Co., 146 N. C. 285, 59 SE 1028; Harper 
v. Burrow, 28 N. C. 30. é 

N. D.—Felton v. Midland Conti- 
nental R. Co., 32 N. D. 223, 155 NW 23. 

Oh.—Summons vy. State, 5 Oh. St. 
325. ; 
Or.—Patty v. Salem Flouring Co., 
53 Or. 350, 96 P 1106, 98 P 521, 100 
P 298; Wheeler v. McFerron, 38 Or. 
105, 62. P 1015. 

Pa.—Thornton v. Britton, 144 Pa. 
126, 22 A 1048; Fearn v. West Jersey 
Ferry Co., 143 Pa. 122, 22 A 708, 13 
LRA 366; Patterson v. Dushane, 137 
Pa. 23, 20 A 538; Pratt v. Patterson, 
81 Pa. 114; Wright v. Cumpsty, 41 Pa. 
102; Norris v. Monen, 3 Watts 465; 
McCully v. Barr, 17 Serge. & R. 445; 
Kyper v. Sheaffer, 42 Pa. Super. 277. 

R. I.—Lyon yv. Rhode Island Co., 
38 R. I. 252, 94 A 893, LRA1916A 983. 

S. C.—Martin v. Ragsdale, 71 S. C. 
67, 50 SE 671; Fellers v. Davis, 22 
S.C. 425. 

Tenn.—Killingsworth v. Bradford, 
2 Overt. 204. 

Tex.—Austin v. Dungan, 46 Tex. 
236; Gulf, etc., R. Co. v. Peacock, 
(Civ. A.) 128 SW 463; Ellig v. Le 
Bow, 30 Tex. Civ. A. 449, 71 SW 576 
[aff 96 Tex. 532, 74 SW 528]; Hart v. 
State, 15 Tex. A. 202, 49 AmR 188. 

Vt.—Earl v. Tupper, 45 Vt. 275; 
Johnson v. Powers, 40 Vt. 611. 

Va.—Ritchie v. Lyne, i Call (5 

a.) 489. 

Va) sho-Duffy v. Blake, 91 Wash. 
140, 157 P 480; Spokane v. Costello, 
42 Wash. 182, 84 P 652, ‘ 

W. Va.—Robrecht v. Marling, 29 W. 
Va. 765, 2 SE 827. i 

Wis.—Pfeiffer v. Chicago, etc., R. 
Co., 163 Wis. 317, 156 NW 952; Dunck 
v. Milwaukee County, 103 Wis. 371, 
79 NW 412; David Adler, etc., Cloth- 
ing Co. v. Thorp, 102 Wis. 70, 78 NW 
184; Nelson v. Harrington, 72 Wis. 
591, 40 NW 228, 7 AmSR 900, 1 LRA 


(aloe 
Eng.—Morgan v. Nicholl, L. R. 2 
Cc. P. 117; Doe v. Derby, 1 A. & E. 783, 


ECL 363, 110 Reprint 1406; Wright 
i Doe, 1 A. & E. 3, 28 ECL 28, 110 
Reprint 1108, 11 ERC 248. 

Ont.—Rex v. Brooks, 11 Ont. L. 
525, 7 OntWR 533. é 

“Tt must appear that both actions 
involved the same issue between the 
same parties or their privies, and the 
fact that the party against whom the 
testimony is offered in the subse- 
-quent action was a party to the 


EVIDENCE 


cessive trials.8? 


[22C.J.] 429 


Accordingly, the former evidence 


may be used by the executor or administrator of the 


party by whom it was originally introduced,®? or 


it was used on 


former action and had full oppor- 
tunity to cross-examine the witness 
does not necessarily render the tes- 
timony admissible.” London Guaran- 
tee, etc., Co. v. American Cereal Co., 
254 Ill. 123, 131, 95 NE 1064. 

[a] ~Evidence at a coroner’s in- 
quest is inadmissible in a subsequent 
action for the wrongful death of 
plaintiff's intestate, over whom the 
inquest was held. Edgeley v. Apple- 
yard, 110 Me. 337, 86 A 244, AnnCas 
1914D 474. 

{b] That the same issues were in- 
volved in the former trial is not 
alone’ sufficient. Patty v. Salem 
Flouring Mills Co., 53 Or. 350, 96 P 
1106, 98 P 521, 100 P 298. 

[c] Identity must appear of 
record.—Tritch v. Perry, 48 Colo, 339, 
108 P 981. 

{d] Party in different capacities.— 
The fact that a party in one case 
appeared in a personal and in the 
other in a representative capacity 
against the same defendant is not 
material, the objection being “too 
technical.”” Smith v. Keyser, 115 Ala. 
455, 22 S$ 149. To same effect Minea v. 
St. Louis Cooperage Co., 179 Mo. A. 
705, 162 SW 741; Pratt v. Tailer;! 135 
App. Div. 1, 119 NYS 803; Lawrence 
v. Maule, 4 Drew 472, 62 Reprint 182. 

[e] Identity of all parties is not 
essential; it is sufficient that the 
parties to the action in which the 
evidence is offered were also parties 
opposed to each other in the former 
action. Emery v. Fowler, 39 Me. 326, 
63 AmD 627; Allen v. Chouteau, 102 
Mo. 309, 14 SW 869; O’Meara v. Mc- 
Dermott, 40 Mont. 38, 104 P 1049; 
Wright v. Cumpsty, 41 Pa. 102; Doe v. 
Powell, 3 C. & K. 323. 

[f] The rule does not apply where 
the former evidence is offered: (1) 
As an admission. Philadelphia, etc., 
R. Co. v. Howard, 13 How. (U. 8S.) 307, 
14 L. ed. 157; Kutzmeyer v. Ennis, 27 
N. J. L. 371; Scott v. Hartog, 75 Misc. 
126, 1832 NYS 846; Becker v. Phila- 
delphia, 217 Pa. 344, 66 A 564. See 
supra § 391. (2) To impeach a wit- 
ness. Scott v. Hartog, supra; Becker 
v. Philadelphia, supra. See Witnesses 
[40 Cye 2709]. 

80. See infra § 516. 

81. U. S.—Metropolitan St. R. Co. 
v. Gumby, 99 Fed. 192, 39 CCA 455; 
Boudereau v. Montgomery, 3 F. Cas. 
No. 1,694, 4 Wash. C. C. 186. 

Ala.—Alabama Cons. Coal, etce., 
Co. 'v.~ Heald, 174° Ada’ 263, 55 S181; 
Smith v. Keyser, 115 Ala. 455, 22 S 
149; Long v. Davis, 18 Ala. 801. 

Cal.—F redericks v. Judah, 73 Cal. 
604, 15 P 305; Poorman v. Miller, 44 
Cal. 269. 

Conn.—In re Durant, 80 Conn. 140, 
67 A 497, 10 AnnCas 539; Lane v. 
Brainerd, 30 Conn. 565. 

Ga.—Heatley v. Long, 135 Ga. 153, 
68 SH 783; Atlanta, etce., (COMME 
Venable, 67 Ga. 697. 

Tll—Stephens v. Hoffman, 263 Tl. 
197, 104 NE 1090; London Guarantee, 
ete., Co. v. American Cereal Co., 251 
Ill. 128, 95 NE 1064; McInturff v. In- 
surance Co. of North America, 248 
Tll. 92, 983 NE 369, 140 AmSR 153, 21 
AnnCas 176; Hutchings v. Corgan, 59 
Ill. 70; Hunter v. Chicago Sanitary 
DISt al nO Ty Ave 7.25 

Iowa.—Century Sav. Bank v. Way, 
167 Iowa 426, 149 NW 508, 504 [cit 
Cye]. 

Me.—Edgeley v. Appleyard, 110 Me. 
337, 86 A 244, AnnCas1914D 474. 

Md.—Cumberland Coal, etc., Co. v. 
Jeffries, 27 Md. 526. 

Mass.—Yale v. Comstock, 112 Mass. 
267. 

Miss.—Strickland v. 55 
Miss. 235. } 

Mont.—Anaconda Copper Min. Co. 
vy. Heinze, 27 Mont. 161, 69 P 909. 

N. H.—Orr v. Hadley, 36 N. H. 576. 


Hudson, 


against the executor or administrator,** agent,5+ 
assignee,** or grantee®® of the party against whom 


the former trial. The necessary 


N. Y.—Shaw v. New York El. R. 
Co., 187 N. Y. 186, 79 NE 984; Shook 
v. Fox, 126 App. Div. 565, 110 NYS 
951; Vail v. Craig, 18 NYSt 448; Os- 
born v. Bell, 5 Den. 370, 49 AmD 275; 
Jackson v. Crissey, 3 Wend. 251. 

N. C.—Bryan v. Malloy, 90 N. C. 
Boe: Thompson v. Humphrey, 83 N. C. 


Pa.—Sample v. Coulson, 9 Watts & 
S. 62; Ottinger v. Ottinger, 17 Serge. 
& R. 142. 

S. C.—Martin v. Ragsdale, 71 S.C. 
67, 50 SE 671. 

Va.—Ritchie v. Lyne, 1 Call (5 Va.) 
489; Shelton v. Barbour, 2 Wash. (2 
Va.) 64. 

Wash.—Duffy v. Blake, 91 Wash. 
140, 157 P 480. 


Eng.—Llanover v. Homfray, 19 
Ch. D. 224. 
Can.—Walkerton vy. Erdman, 23 


Can, S.C. .352. 

_ “A mere nominal change of parties 
is of no consequence, provided the 
parties in the second action are so 
privy in interest with those in the 
former trial that the same motive 
and need for cross-examination ex- 
isted.” Hdgeley v. Appleyard, 110 Me. 
337, 338, 86 A 244, AnnCas1914D 474. 

{a] Successive administrators.— 
Where an action was begun by an 
administrator, evidence taken at the 
trial could be used at a subsequent 
trial to which the administrator de 
bonis non of the same estate was a 
party. Alabama Cons. Coal, etc., Co. 
v. Heald, 171 Ala, 263,:55-S 181. 

[b] In an action for death, the 
next of kin in effect claim through 
the decedent, and may use a deposi- 
tion made by him in an action brought 
by him for damages for the injury 
from which he subsequently died. 
ea nestee v. Erdman, 23 Can. S. C, 


{c] The principle has been ex- 
tended to cover a party whose pre- 
decessors in title might, at their op- 
tion, have been parties to the previ- 
ous litigation. Llanover v, Hom- 
fray, 19 Ch. D. 224. 


82. Ill—Chicago, ete., R. Co. wv. 
O’Connor, 119 Ill. 586, 9 NE 263. 
Ky.—Kentucky Tract., etc., Co. v. 
Downing, 159 Ky. 502, 167 S 683, 
685 [cit Cyc]. ; 
Mich.—Lewis v. Roulo, 93 Mich. 
475, 53 NW 622. : 
Miss.—Strickland v. Hudson, 55 


Miss. 235. ; 
Pa.—Evans v. Reed, 78 Pa. 415. 
Pe ttgarey AR Tia ay v. Allen, 8 Baxt. 
Tex.—Houston, etc., R. Co. v. Per- 
kins, 2 Tex. A. Civ: Cas. § 520. 
[a] Change in the form of action 
is immaterial. Evans v. Reed, 78 Pa. 


415. 

. Ala.—Clealand  v. 18 
Ala. 343. 
Ui ees aes v. Corgan, 59 Il. 


Ind.—Indianapolis, ete., R. Co. v. 
Stout, 53 Ind. 143. 
Miss.—Strickland v Hudson, 55 
Miss. 235. 

Mo.—Coughlin v. Haeussler, 50 Mo. 
6 


Huey, 


126. 
Tenn.—McDonald v. Allen, 8 Baxt. 

446. 

[a] That the witness would be in- 

competent to testify against the ex- 

ecutor or administrator does not pre- 


vent the use of the _ testimony 
formerly given by him. See infra 
§ 521 


84. Goodrich vy. Hanson, 33 Ill. 498. 

85. Martin v. Ragsdale, 71 S. C. 
67, 50 SE 671 (where the party to the 
former action was a remote assignor 
of the party against whom the evi- 
dence was used). 

86. Stephens v. Hoffman, 263 Il. 
197, 104 NE 1090; Yale v. Comstock, 
112 Mass. 267. 


430 [220.5.] 


privity does not arise from mere community of 
nor does it exist 
between devisee and executor’? or next of kin and 
The fact that ene has contributed 
to the cost of defending an action, but without the 
right to intermeddle in any way with the conduct 
of the defense, does not render him privy to the 
action, so as to authorize the use against him of 
evidence taken therein,®! but it’has been heid other- 
wise as to one who, although not a party to an 
action, employed a lawyer to defend it so that he 
was in fact represented therein by counsel.%? 


interest®’ or consanguinity,’§ 


administrator.?° 


[§ 515] ©. Identity of Issue. 


EVIDENCE 


the later trial.%° 


It is incumbent 


on the party seeking to introduce evidence given 


87. Jackson v. Crissey, 3 Wend. (N. 
Y.) 251; Norris v. Monen, 3 Watts 
by 465; Fellers v. Davis, 22 S. C. 

[a] This rule applies where the 
parties to the successive actions 
are: (1) Claimants in different 


ejectment suits, although the issue 
is the same. Jackson v. Crissey, 3 
Wend. (N. Y.) 251. (2) An adminis- 
trator and the sureties on his bond. 
Fellers v. Davis, 22 S. C, 425 

88. Morgan v. Nicholl, Tee 20 Ce 
Peel iis 

89. Burnham v. Burnham, 46 App. 
Div. 513, 62 NYS 120 [aff 165 N. Y. 
659 mem, 59 NE 1119 mem]. 

90. Jacob Tome Inst. v. Davis, 87 
Ma. 591, 41 A 166. 

91. Rumford Chemical Works _ v. 
New Jersey Hygienie Chemical Co., 
215 U. S. 156, 30 SCt 45, 54 L. ed. 137 
[rev .159 Fed. 436, 86 CCA 416, and 
aff 154 Fed. 65, 83 CCA 177]. 

92. Brownlee v. Bunnell, 103 SW 
284, 31 KyL 669. 

93. Ala.—Bryant v. Owen, 2 Stew. 


SPs s 1845 

Cal.—Marshall v. Hancock, 80 Cal. 
82, 22 P 61 

Colo-—Tritch v. Perry, 48 Colo 
839, 108 P 98 


Ga. OS Mitehell v. State, 71 Ga. 128. 

Ind.—Ephraims v. Murdock, 
Blackf. 10. 

ah ieg eas v. Smith, 91 Iowa 87, 
58 NW 107 

N. J,—Kutzmeyer v. Ennis, 27 N. 
TAS TL 

[a] Identity may be shown by: 
(1) Parol evidence. Lett _v. State, 
124 Ala. 64, 27 S 256. (2) Producing 
the record of the former trial. Tritch 
v. Perry, 48 Colo. 339, 108 P 981; 
Ephraims v. Murdock, 7. Blackf. 
ee aie Kutzmeyer v. Ennis, 27 N. 

94 Edgeley v. Appleyard, 110 Me. 
337, 86 A 244, AnnCasi914D 474; 
Chase v. Springvale Mills Co., 75 Me. 


156. 

[a] A preliminary question.— 
“Whether the issue in the two cases 
is the same or substantially the same, 
is a preliminary question to be de- 
cided by the presiding justice, and 
‘his ruling thereon is conclusive un- 
less it is based upon some error in 
law, or is deemed to be an abuse of 
‘judicial discretion.” Edgeley v. Ap- 
pleyard, 110 Me. 337, 339, 86 A 244, 
AnnCasi914D 474. 

{b] The trial court’s decision is 
final on the question of identity un- 
less manifest error appears on the 
record. Chase v. Springvale Mills 
Co., 75 Me. 156. 

95. U.S.—U.S. v. Reading Co., 183 
Fed. 427 [mod on other grounds 226 
2 S93 24,°83. SCE 90,957 ed 24345 
Daly v. Brady, 69 Fed. 285. 

115 Ala. 


Ala.—Smith v. Keyser, 
455, 22'S 149, 
Ark.—McTighe v. Herman, 42 Ark. 
285. 
Ph ae a a v. Hancock, 80 Cal. 
Canal. Zone.—Canal Zone vy. Ander- 
son, 2 Canal Zone 191 
Conn.—Mechanics’ Bank “8 » Wood- 


ward, 74 Conn. 689, 51 A 108 
Fla.—Putnal v. State, 56 ‘pla. 86, 
47 S 864 


Ga.—Whitaker v. 


— 


Arnold, 110 Ga. 


For later cases, developments and changes in the law see cumulative Annotations, same title, 


857, 36 SE 231; Atlanta, etc., Co. 
v. Venable, 67 Ga. 697; Lae Vv. 
Clark, 67 Ga. 19; Haslam v. Camp- 
bell, 60 Ga. 650. 

lll.—Sebree v. Chicago Bd. of Edu- 
cation, 254 Ill. 488, 98 NE 931; Lon- 
don Guarantee, etc., Co, vy. American 
Cereal Co., 251 Ill. 123, 95 NE 1064; 
MeInturff v. Insurance Co. of North 
America, 248 Ill, 92, 93 NE 369, 140 
AmSR .153, 21 AnnCas 176; Feild Vv. 
Loftis, 240 Ill. 105, 88 NE 281 [aff 
140 Til. A. 530]; Levine v. Carroll, 121 
Tl. A.1053 Loughry v. Mail, 34 Til. A. 


523. 
Ind.—Ephraims_ v. eataiecie qT 
Blackf. 10; Western Assur. Co. 


Vv. 
McAlpine, 53 Ind. A. 220, 55 NE 119, 
77 AmSR 423, ; 

Iowa.—Frick v. Kabaker, 116 Iowa 
494, 90 NW 498. 

La.—Godwin v. Neustadtl, 47 La. 
Ann. 841,17 S 471; Rieger’s Suce., 37 
a Ann. 104. 

Me.—Edgeley v. Appleyard, 110 Me. 
337, 86 A 244, AnnCas1914D 474. 

Md.—Price v. Lawson, 74 Md. 499, 
22 A 206. 

Mass. me anata v. Barton, 161 
Mass. 327, 37 NE 373; Melvin v. 
Whiting, 7 Pick. 79. 

Mich.—EHesley Light, ete., Co. v. 
Commonwealth Power Co., 172 Mich. 
78, 137 NW 6638, 665 [cit Cyc]; Kaiser 
v. Detroit United R. Co., 167 Mich. 
288, 182 NW 1051; Jones v. Pendleton, 
160 Mich. 338, 125 NW 349; Schindler 
v. Milwaukee, etc., R. Co., 87 Mich. 
400, 49. NW 670. 

Minn.—Keller Electric Co. v. Burg, 
140 Minn. 360, 168 NW 98 

Miss. —- Broaeh v. Wortheimer- 
Swartz Shoe Co., 21 S 300 

Mo.—Allen v. Chouteau, 102 Mo. 
309, 14 SW 869; Jaccard v. Anderson, 
37 Mo. 91. 

Mont.—Graham v. Great Falls Wa- 
ter Power, etc., Co., 30 Mont. 393, 76 
P 808; Anaconda Copper Min. Co. v. 
Heinze, 27 Mont. 161, 69 P 909. 

N. H—Orr v. Hadley, 36, NE. 575; 

N. Y.—Cohen v. Long Island R. Co., 
154 App. Div. .603;. 139 NYS 887; 
Harris v. Curtis, 139 App. Div. 393, 
124 NYS 2638 [aff 211 N. Y. 573 mem, 
105 NE 1085 mem]; Shook v. Fox, 
126 App. Div. 565, 110 NYS 951; 
Arnold v. Rockland Lake Trap Rock 

o., 128 App. Div. 659, 108 NYS 296; 
Ward v: Sire, 52 App. Div. 443, 65 
NYS 101; Varnum v. Hart, 47 Hun 
18 [rev on other grounds 119 N. Y. 
101, 23 NE 183]; Murphy v. New York 
Cent., etc., R. Co., 31 Hun 358; Peo. 
v. Powers, 35 Misc. 77§~72 NYS 383; 
Fisher v. Monroe, 2 Misc. 326, 21 
NYS 995. 

N. C.—Crews v. Crews, 175 N.C. 
168, 95 SE 149; Bryan v. Malloy, 920 
N. GC. 508. 

N. D.—Felton v. Midland Contin- 
ental R. Co., 32 N. D. 223, 155 NW 23; 
Persons v. Smith, 12 N. D. 403, 97 
NW 551. 

Or.—Nevada Ditch Co. v. Canyon, 
ete., Ditch Co., 58 -Or. 517, 114 P 86; 
Wheeler v. McFerron, 38 Or. 105, 62 
P1015. 

Pa,—Patterson v. Dushane, 137 Pa. 
238, 20 A 538; Sample v. Coulson, 9 
Watts & S, 62; Cluggage v. Duncan, 
1 Sere. & RR. 111; Jackson v. Win- 
chester, 4 Dall. 205, 1 L. ed. 802; Ky- 
per v. Sheaffer, 43 Pa. Super. 277; 


[$§ 514-515 


at a former trial to show®? to the satisfaction of 
the court®+ that the issue at the former trial was 
the same, or substantially the same, as the issue at 


The reason of this requirement is 


that, in the absence of such identity of issue, the 
opportunity for cross-examination at the former 
trial®°> would have been of little or no value, and 
the test of identity is said to be found in the oppor- 
tunity, at the former trial, to cross-examine the 
witness fully as to the matter in issue at the second 
trial.27 The requirement is satisfied where the issue 
on which the former evidence is offered is common - 
to both cases, and it is immaterial that there were 


Lafferty’s Est., 5 Pa. Dist. 75, 17 Pa. 
Co. 401; Kohler v. Henry, 4 Phila. 61. 

R. I.—Carr v. American Locomotive 
Co., 29 R. I. 276, 70 A 196. 

S. C.—Parker v. Legett, * SiGe Ee 
198; Bishop v. Tucker, 38 S. BE thy (to 3 
Yancey v. Stone, 30 sc Big’ ‘429, 

Tenn.—Carter v. Stewart, (Ch. A.) 
43 SW 366. 

Tex.—St. Louis Southwestern R. 
Co. v. Thompson, 102 Tex. 89, 113 SW 
144, 19 AnnCas 1250; Trinity, etc., R. 
Co. v. Geary, (Civ. A.) 194 SW 458; 
Taylor v. State, 54 Tex. Cr. 90, 111 
SW_ 932. 

Vt.—Squires v. Q’Connell, 91 Vt. 
35, 99 A 268; Lynch v. Murray, 86 Vt. 
ri "83 A 746. 

Wash.—Duffy v. Blake, 91 Wash. 
140, 157 P 480; W. E. Moses Script, 
etc., Co. v. Stack-Gibbs Lumber Co., 
70 Wash. 121, 126 P 103. 

W. Va.—Dietz v. MeVey, 77 W. Va. 
601, 87 SE 926. 

Wis.—Pfeiffer v. Chicago, ete., R. 
Co., 163 Wis. 317, 156 NW 952; Dunck 
v. ‘Milwaukee County, 103 Wis. 371, 
79. NW 412; David Adler, etc., Cloth- 
pe Cox; Thorp, 102 Wis. 70, 783 NW 


N. B.—Hovey v. Long, 33 N. B. 462.. 
Ont.—Erdman v. Walkerton, 22 
Ont. 693 [aff.20 Ont. A. 444 (aff 23 
Can. S.C: 352) }. 
“Identity of 


subject matter, in 
whole or in part,. and indentity of 
parties in interest must unite, to 
render a deposition | in one case ad-- 
missible in another.” Fearn v. West 
Jersey Ferry Co., 143 Pa. -122, 127, 
22 A 708, 18 LRA 366 [quot Kyper Vv. 
esi 42 Pa. Super. 277, 281]. 

a 
bankrupt.—Evidence given on the 
preliminary examination of a bank- 
rupt as to his address, ete., not be- 
ing directed to any defined issue, is 
not admissible in subsequent pro- 
ceedings in bankruptcy. In re Na- 
tional “Boat, etc., Co., 216 Fed. 208. 

[b] The issue of simple negligence 
is not substantially the same as that 
of gross negligence. Schindler v. 
Milwaukee, etec., R. Co., 87 Mich. 400, 
49 NW 670. 

{c] Actions for death of two per- 
sons killed in the same accident in- 
volve the same issue. Cohen v. Long 


Island R. Co., 154 App. Div. 603, 139 
NYS 38h 
{d] A difference in the theory of © 


the case, on a second trial of the same 
action, does not preclude the use of 
evidence brought out at the former 
rial, 
same. Szeliwicki v. Conner Lumber, 
etc., Co., 163 Wis. 20, 156 NW 622. 
[e] The rule does not apply where 
the former evidence is offered as an 
admission. Kutzmeyer v, Ennis, 2T 


N. J. L. 371; Lynch vy. Murray, 86 Vt. . 


1, 83 A 746. See infra § 391 

96. See infra § 516. 

97. Minn.—Palon vy. Great North- 
ern R. Co., 


670. 
N. Y.—Profitos v. Comerma, 94 
Mise. 334, 158 NYS 369. 
N. C.—Phillips v. Interstate Land 
Co., 174_N. C. 542, 94°Sh12 
Pa.—Breslin  v. Dobosh, 62 -Pa. 
Super. 397. 
Tex.—Trinity, etc., R. Co. v. Geary, 
(Civ. A.) 194 SW 458. 


page and note number. 


Preliminary examination of- 


where the issues remain the - 


135 Minn. 154, 160 NW ~ 


non v. BE. GC. Palmer Co., 
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\ 


other issues in either case,°® that the subject matter 
of the two actions is different,9® or that the first 
action was criminal and the second i is ejvil.* 
versely, the evidence is rejected where the issue is 
not common to both actions, although they concern 
the same subject matter,’ and the fact to which the 
evidence relates is material in both actions.? 


[§ 516] 
tion. 


D. Opportunity for 


anita syne v. Murray, 86 Vt. 1, 83 
98. Ala.—Coulson v. Scott; 167 
Ala. 606, 609, 52 S 436 [cit Cycl. 
Ga.—lLathrop v. Adkisson, 87 Ga. 
339; 18 SE 517. 
Ky. —Rucker v. Hamilton, 3 Dana 


, va.—Fuentes v. Gaines, 25 La. Ann. 
Mass.—Yale_ v. Comstock, 112 
Mass. 267. 


N. Y.—Cohen v. Long Island R, Co., 
154 App. Div. 603, 139 NYS 887. 

Pa.—Jones v. Wood, 16 Pa. 25. 

Wis.—Szeliwicki v. Conner Lum- 
per, ete. Co,,, 163) Wis.) 20, £56 NW) 


99. McCracken v. Schuster, (Mo. 
‘A.) 179 SW 757; Profitos v. Comerma, 
94 Mise. 334, i58 NYS 369; Doe v. 
Derby, 1 A. & #, 783, 28 BCL 3638, 110 
Reprint 1406. 

[a] Thus, if the issue in both ac- 
tions is as to who is the heir at law 
of a decedent, it is immaterial that 
the actions concern different parcels 
of land, both being claimed in the 
same right. Doe v. Derby, 1 A. & BH. 
783, 28 ECL 368, 110 Reprint 1406. 

1. Ga.—Gavan v. Ellsworth, 45 
Ga. 283. 

N. Y.—Profitos v. 
Mise. 334, 158 NYS 369. 

Ok 1.—Ray Vv. Henderson, 44 Okl. 
174, 144 PB 175. 

sg. D.—Huempfner v. Bailly, 36 S. 
DIES233— 156 IN Wis. 

Wis.—Chariesworth v. Tinker, 18 
Wis. 633. 

2. Beamer y. Morrison, 210 Ill. 443, 
71 NE 402; Spiers v. Hendershott, 142 
Iowa 446, 120 NW 1058; Melvin v. 
Whiting, 7 Pick ee ta Lee Norris v. 
Monen, 3 Watts (Pa.) 46 

3. Marshall v. Taaconks, 80 Cal. 82, 
22 P 61; Blagrave v. Blagrave, 1 DeG. 
& Sm. 352, 63 Reprint 1056. See also 
cases ee note 95. 

4. 


Bg aS 94 


S.—Philadelphia, etc., Co. 
Howard, 13 How. 307, 141. a “157; 
Ali v. All, 250 ed. 120; Anderson 


v. Hultberg, 247 Fed. 273, 159 CCA 
367; Good v. Kane, 211 Fed. 956, 128 


CCA 454; Hanges’ v. Whitfield, 209 
Fed. 675. 

Aue —Turnley v. Hanna, 82 Ala. 
139, 2S 483. 

Ark.—Poe v. State, 95 Ark, 172, 129 
SW 292. 


Colo.—Woodworth v. Gorsline, 30 

Colo. 186, 69 P 705, 58 LRA 417; Jack- 
son v. Crilly, 16 Colo. 103, 26 P 331. 
. Conn.—Atwood v. Atwood, 86 Conn. 
579, 86 A 29, AnnGasi914B 281; In 
re Durant, 80 Conn. 140, 67 A 497, 10 
AnnCas 539. 

Ga Hiches (ve (Clark, "67" Ga. 10; 
Gavan v. Wllsworth, 45 Ga. 283. 

J11.—London Guarantee, etc., Co. 


American Cereal Co., 251 Ill. 123, 98 
NE 1064; McInturff v. Insurance Co. 
of North America, 248 Ill. 92, 98 NE 


369, 140 AmSR 153, 21 AnnCas 176. 

Ind. —Ephraims v. Murdock, 7 
Blackf. 10. 

Towa.—Golden v. Newbrand, 52 
Iowa 59, 2 NW 5387, 35 AmR 257. 

Kan,—State v. Wilson, 24 Kan. 189, 
86 AmR 257. 

Ky.—North River Ins. Co. v. Walk- 
er, 161 Ky. 368, 170 SW 983; O’Brian 
Van COnI-a 6, Bush 563. 

La.—Iin re Mason, 9 Rob. 105; ies 


Ltd., 
A. (Orleans) 356. 
Mend geley v. Appleyard, 110 
Me. 337, 86 A 244, Ann@asi914D. 474, 
Md.— Walsh v. McIntire, 68 Md. 
402, 13 A 348. 


In order that testimony given at a former 
trial may be admissible it is necessary that the party 
against whom the evidence is offered, or some one 


EVIDENCE 


Con- 


Cross-Examina- | ness—l. In 


Mich.—Walterhouse _ v. Walter- 
house, 130 Mich. 89, 89 NW 585. 

Miss.—Dukes v. State, 80 Miss. 
353, 31 S 744. 

Mo.—Breeden v. Feurt, 70 Mo. 624; 
Minea v. St. Louis Cooperage Co., 179 
Mo. A. 705, 162 SW 741; Showen v. 
Metropolitan St. R. Co., 164 Mo. A. 
41, 148 SW 135; Byrne v. Hafner 
Feed Co., 143 Mo. A. 85, 122 SW 349. 

Nebr.—Twohig v. Leamer, 48 Nebr. 
247, 67 NW 152. 
ion LS v. Johnson, 12 Nev. 

N. Y.—Taft v. Little, 178 N. Y. 127, 
70 NE 211; Young v. "Valentine, 177 
N. Y. 347, 69 NE 643; Bradley v. 
Mirick, Oil Ieee, 293; Willsen v. 
Metropolitan St. R. Co., 95 App. Div. 
388, 88 NYS 597; Deering v. Schreyer, 
88 App. Div. 457, 85 NYS 275; Morley 
bE Castor, 63 App. Div. 38, 71 NYS 

Pa.—Zell v. Benjamin, 1 Walk, 113; 
Clark v. Hubbard, 44 Pa. Super. 37. 

Philippine.—Ortiz vv. Compania 
Maritima, 7 Philippine 507. 

Porto Rico.—Moret v. Vazquez, 5 
Porto Rico 489. 

R. I.—Lyon v. Rhode Island Co., 38 
Rake 2525 Yd A 893, Pek Aas 983. 

SC—State v. Hill, 20.8. 'C. 607, 
27 AmD 406; Yancey Vv. Stones 30S. 
C. Eq. 429. 

Tenn.—Louisville, ete, R. Co. v. 
Atkins, 2 Lea 248; Scott v. Wilson, 
Cooke 315. 

Tex.—Trinity, etc., R. Co. v. Geary, 
(Civ. A.) 194 SW aon Stone v. Stitt, 
(Civ. A.) 132 SW 862 

Utah.—State v. King, 24 Utah 482, 
68 P 418, 91 AmSR 80 

Vt.—Lynech v. eee 86 Vt. 1, 
83 A 746. 

He .—Ritchie v. Lyne, 1 Call (5 Va.) 

Wash.—Spokane v. Costello, 42 
Wash, 182, 84 P 652. 

Wis.—Charlesworth v. Tinker, 18 
Wis. 638. 

Eng.—Doe v. Derby, 1 A. & E. 783, 

28 HCL. 3638) 10 Reprint 1406; Wright 
v. Doe, iL UN, &_ HH. 3, 28 ECL 28, 110 
Reprint 1108, 11 ERC 248. 
Bessey —Reg. v. Hamilton, 12 Man. 
fat Reason for rule.—To receive 
the evidence where no opportunity to 
eross-examine had been 
“would be contrary to the first prin- 
ciples of justice.” Lane v. Brainerd, 
30, Conn, 3565,.5 79. 

{[b] A full opportunity (1) to 
cross-examine the witness over the 
entire range of the testimony given 
by him must have been afforded. 
Kemble v. Lyons, (lowa) 169 NW 117; 
Morley v. Castor, 63 App. Div. 38, 
71 NYS 3638; Noble v. McClintock, 6 
Watts & S. (Pa.) 58. (2) If the cross- 
examination was suspended and never 
concluded, the evidence actually 
taken is incompetent upon a_subse- 
quent trial. Noble v. McClintock, 
supra. 

{c]. Mere presence of the party 
against whom the evidence is of- 
fered, or of his counsel, at the former 
hearing, is not sufficient; an oppor- 
tunity to cross-examine the witness 
must have been afforded. Jackson v. 
Grilly, 16; Colo. 103; 26 P 331; O;Brian 
v. Com., 6 Bush (Ky.) 563; Rex v. 
Paine, 5 Mod. 163, 87 Reprint 584. 

[d] An ex parte affidavit (1) used 
on an application for a preliminary 
injunction cannot be given in evi- 
dence on a subsequent trial of the 
case. Fender v. Ramsey, 131 Ga. 440, 
62 SE 527. (2) The affidavit of a 


afforded 
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identified with him in legal interest, should have 
had, at the time when the testimony was given, an 
opportunity to cross-examine the witness.* Where, 
however, such an opportunity was actually afforded, 
the evidence is not to be rejected because the right 
to cross-examine was not exercised.® 

[§ 517]. E. Excuses for Nonproduction of Wit- 
General. It 
that the party seeking to use the former testimony 
must show that it is impossible for him to procure 
the attendance and testimony of the witness,* and 


is universally agreed 


deceased codefendant upon which a 
new trial was awarded as inadmis- 
sible on the subsequent trial. Stock- 
ee v. State, 24 Tex, A. 598, 7 SW 

{e] Depositions (1) are subject to 
the rule stated in the text. Stein- 
keller v. Newton, 9 C. & P. 313,38 ECL 
190; Atty-Gen.-v. Davison, McClell. 
& Y. 160, 148 Reprint 366; Fitzgerald 
v. Fitzgerald, 3 Swab. & Tr. 397. (2) 
But notice by publication in the ori- 
ginal suit gives a sufficient oppor- 
tunity to cross-examine. O’Neill v. 
Brown, 61 Tex. 34. 

[f] Evidence offered against co- 
parties must be rejected if either of 
rene had not, either personally or by 
representation, an opportunity to 
to cross-examine the witness. Turn- 
ley v. Hanna, 82 Ala. 139, 2 S 483; 
Orr v. Hadley, 36 N. H. 575;/ Varnum 
v. Hart, 47 Hun 18 [rev on other 
grounds. 119 'N. VY. 101, 23. NH 1834; 
In re Rushworth, Hardres 472, 145 
Reprint 553. 

5. Ark—McNamara v. State, 60 
Ark. 400, 30 SW 762. 

Towa.—-State v. Fitzgerald, 63 Iowa 
Abe 19 NW 202. 

Y.—Wilisen v. Metropolitan St. 

R. cow 95 App. Div. 388, 88 NYS 597. 
a4 rem .—Bostick v. State, 38 Humphr, 


rete eee an v. Homfray, 19 Ch. 
{a] Mere inaction when the oppor- 
tunity is open may _ constitute a 
waiver. Bradley: v. Mirick, 91 N. Y. 
298 (even though the party was em- 
barrassed by the absence of his at- 
torney); Cazenove v. Vaughan, 1 M. 
& S. 4, 105 Reprint 2 (even though 
only a limited time in which to exer- 
cise the option of cross-examination 
was allowed). 

[b] Where a party voluntarily an- 
nounces that he will take no further 
part in the examination, it cannot be 
objected that he had no opportunity to 
cross-examine. Bostick v. State, 3 
Humphr. (Tenn.) 344; McCombie v. 
Anton, 6 M. & G. 27, 46 ECL 26, 134 
Reprint. 795. 

[c] Objection to direct testimony. 
—Where the testimony of a witness 
on his direct examination was er- 
roneously stricken out, the party at 
whose instance this action was taken 
cannot successfully object to the use 
of the evidence against him on.a sec- 
ond trial because he had no oppor- 
tunity to cross-examine. Union Cent. 
L. Ins. Co. v. Burnett, 136 Tll. A, 187. 

6. U. S.—Dover v. Greenwood, 177 
Fed: 946, 948 [rev on other erounds 
ean 91, 144 CCA 169, and cit 

ye]. 

Ala,—Porter v. Louisville, ete, R. 
Co., 79 S 605; BH. EH. Yarbrough Tur- 
pentine Co. v. Taylor, 78 S 812; Louis- 
ville, ete., R. Co*v. Dilburn, 178. Ala. 
600, 59 S 488; Woodstock Iron Works 
v. Kline, 149 Ala. 391, 43 S 362;.South- 
ern Car, etc., Co. v. Jennings, 137 Ala. 
247, 34 a 1062; Adams v. Thornton, 
82 Ala. 260, 3 oy 20; Goodlett v. Kelly, 
74 Ala. 213; Hooper v. Dorsey, 5 Ala. 
A. 463, 58 s 951. 

Ark,—Ma loney v. State, 91 Ark. 
485, 121 SW 738, 134 AmSR 83, 18 
AnnCas 480; Plumlee v. St. Louis 


Southwestern R. Co., 85 Ark. 488, 109 
Sw 515. 

Canal Zone.—Canal Zone v. Ander- 
son, 2 Canal Zone 191. 

Colo.—Bolles v. O’Brien, 59 Colo. 
261, 151 P 450; Rio Grande Southern 
R. Co. v. Campbell, 55 Colo. 493, 136 P 
68, AnnCas1914C ‘573; Rico Reduction, 
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numerous authorities go even further and require 
a showing that it has been made to secure the 
deposition of the witness for use on the trial? 


es v. Musgrave, 14 Colo. 79, 23 
458. 

Fla.—Puinal v. State, 26 Fla. 86, 
47 S 864. 


Ga—Savannah Bank, etc. Co. v. 
Estill, 142 Ga. 447, 83 SE 137; Georgia, 
ete. R. Co. v. Bittick, 142 Ga. 191, 
82 SE 548; McElmurray v. Turner, 86 
Ga. 215, 12 SE 359; Savannah, etc., R. 
Co. v. Flannagan, 82 Ga. 573, 9 SE 
471, 14 AmSR 183; Riggins v. Brown, 
12 Ga. 271; Williams v. Wolff, 3 Ga. 
A. 737, 60 SE 357. 

Farm, 18 


Hawaii—tTsuruda v. 
Hawaii 434. 

Ill.—Hofiman v. Stephens, 269 Tl. 
Dp- 
Wolt 


654; Iowa L. In 1 
Ind. A. 467, 87 NE 702, (A.) 85 NE 
127. 

Iowa.— Loos v. Callendar Sav. Bank, 
174 Iowa 577, 156 NW 712. 

Kan.—State v. McClellan, 79 Kan. 
11, 98 P 209, 17 AnnCas 106; State v. 
Wilson, 24 Kan. 189, 36 AmR 257. 

Ky.—Liverpool, ete, Ins. Co. v. 
Wright, 166 Ky. 159, 179 SW 49; 
Southern R. Co. v. Owen, i64 Ky. 
571, 176 SW 25; Louisville Gas Co. v. 
Kentucky Heating Co., 142 Ky. 3 
134 SW 205; Citizens’ Sav. Bank v. 
Boswell, 127 Ky. 21, 104 SW 1014, 31 
KyL 1259. 

La.—Reynolds v. Rowley, 2 La. 
Ann. 890; Rierdon v. Thompson, 5 La. 
oes Hunier v. Smith, 6 Mart. N. S. 


Mass.—Ibanez v. Winston, 222 
Mass. 129, 109 NE 814; Chandler v. 
Prince, 221 Mass. 495, 109 NE 374; 
Yale v. Comstock, 112 Mass 267. 

Mich.—Neal v. Novelty Leather 
Works, 198 Mich. 598, 165 NW 681: 
Krouse v. Detroit United R. Co., 170 
Mich. 438, 136 NW 434. ; j 

Mo.—O’Brien v. St. Louis Transit 
Co., 212 Mo. 59, 110 SW 705, 15 Ann 
Cas 86; Davis v. Kline, 96 Mo. 401, 
9 SW 724, 2 LRA 78; Leeser v. Boek- 
hoff, 38 Mo. A. 445. “4 x8 

Mont.—Meite, etc., Distilling Co. v. 
Lowrey, 39 Mont. 124, 101 P 966. 

Nebr.—Vandewege v. Peter, 83 
Nebr. 140, 119 NW 226; Omaha St. 
R. Co. v. Elkins, 39 Nebr. 480, 58 NW 
164. 
ye oe v. Dearborn, 22 N. 
N. Y.—Priolo v. C. H. Southard 
Wrecking, etc., Co., 198 N. Y. 528, 91 
NE 275 [rev 128 App. Div. 929 mem, 
113 NYS 1143 mem]; McCabe v. Bray- 
ton, 38 N. Y. 196; Martin v. Cope, 28 
N. Y. 180, 3 Abb. Dec. 182; New York 
County Nat. Bank vy. Herrman, 173 
App. Div. 814, 160 NYS 422; Walter 
v. Joline, 186 App. Div. 426, 120 NYS 
1025; Watkins v. Clough, 119 App. 
Div. 527, 103 NYS 270; Dambmann v. 
Metropolitan St. R. Co., 55 Misc. 60. 
106 NYS 221; Powell v. Waters, 17 
Johns. 176; Ginochio v. Porcella, 3 
Bradf. Surr. 277. 

N. C.—Crews v. Crews, 175 N. C. 
168, 95 SE 149; Smith v. Moore, 149 
N. C. 185, 62 SE 892; Dupree v. Vir- 
ginia Home Ins. Co., 92 N. CG 417; 
Mott v. Ramsay, 92 N. C. 152. 

Okl.—Hawkins v. U. S., 3 OKL Cr. 
651, 108 P 561. 

Pa.—Lohr v. Philipsburg, 165 Pa. 
109, 30-A 822; Jones v. Wood, 16 Pa. 
25, 43; Hautz v. Rough, 2 Serge. & R. 
342; Richardson v. Stewart, 2 Sers. 
& R. 84; Ferguson vy. Barber Asphalt 
Pav. Co., 59 Pa. Super. 386; Clark v. 
Hubbard, 44 Pa. Super. 37; Lafferty’s 
Est. 5 Pa. Dist. 75, 17 Pa. Go. 401; 
Schmidt v. Chester Shoe Mfg. Co., 25 
Pa. Co. 49; Powell v. Powell, 3 Del. 
Co. 206. 


R. I.—Carr vy. American Locomotive | 


EVIDENCE 


The 


ie R. L 276, 79 A 196, 201 [quot 
Cyc]. 

S. C—McCall v. Alexander. $4 S. C. 
187, 65 SE 1021; Salley v. Manchester, 
ete., R. Co., 62 S. C. 127, 40 SE 111; 
argos v. Colburn, 32 S.-C. L. 258, 

S. D—Wren v. Rehfeld, 37 S. D. 
201, 157 NW 323. 

Tex.—Texas Cent. R. Co. v. Dumas, 
(Civ. A.) 149 SW 543; Baker v. Sands, 
(Civ. A.) 140 SW 520, 521 [cit Cye]; 
Gulf, ete., R. Co. v. Peacock, (Civ. A.) 
128 SW 463; Missouri, ete. R. Co. v. 
Nesbit, 43 Tex. Civ. A. 630, 37 SW 


$25. 

Utah—Provo City v. Shurilifi, 4 
Utah 15,5 P 302. . 

Wash.—Duify yv. Biake, $1 Wash. 
140, 157 P 480, 481 [quot Cye]. 

W. Va.—cCarrico ¥. West Virginia 
Cent., ete, R. Co., 39 W. Va. 86, 19 
SE 571, 24 LRA 50. 

Wis—lLambrecht v. Holsaple, 164 
Wis. £65, 160 NW 168. 

Eng.—Llanover v. Homfray, 18 Ch. 
D. 224; Biagrave v. Blagrave, 1 De G. 
Raym. 730, 931 Reprint 


. Frazee Storage, ete... 
L. 263, 9 OntWR 691, 8 


fa] Reason for rule.—*“Testimony 
given in a former trial is regarded 
@s secondary evidence.” Dover v. 
Greenwood, 177 Fed. $46, 949 [rev on 
Sea. grounds 194 Fed. 91, 114 CCA 
1 ~ 

fb] Diligence (1) in attempting to 
procure the attendance of a witness 
be clearly shown. Daniels v. 

23 Colo. A. 529, 130 P 1031; 
L. Ins. Co. v. Haughton, (ind. 
A.) 85 NE 127; Smith v¥. Moore, 149 
N. C..185, 62 SE 892, 150 N. G 158, 
63 SE 735. (2) Failure to make any 
effort to procure the attendance of 
the absent witness until the day be- 
fore the trial shows a lack of dili- 
gence. Devine v. Chicago City R. Co., 
182 DL A. 366. 

{e] Affidavits for the admission of 
testimony given at a former trial, 
because of the absence of witnesses, 
should state facts rather than con- 
clusions. Devine v. Chicago City R. 
Co., 182 Til. A. 366. 

{d] Answers to inqniries made as 
to the whereabouts of a witness are 
admissible to prove an unsuceessful 
search for him and are not objection- 
able as hearsay. Cuff v. Frazee 
Storage, etc, Co., 14 Ont. L 263, 9 
OntWR 691, 8 AnnCas 466. 

fe] A party who fails to subpens 
@ witness, relying on his promise to 
attend, cannot introduce the former 
testimony of the witness if he fails 
to appear. Chicago, etc, R. Co. v. 
Newsome, 174 Fed. 394, 98 CCA 1; 
ita City v. Shurtliff, 4 Utah 15,5 P 
02. 


{f] The rule does not apply 
where the former testimony is of- 
fered: As an admission. See 

2) As a prior incon- 
statement discrediting the 
witness. See Witnesses [40 Cyc 
2708]. (3) To refresh the memory 
of the witness. See Witnesses [40 
Cye 2450]. 

7. Colo— Daniels v. Stock, 23 Colo. 
A. 529, 130 P 1031; Emerson v. Bur- 


Til—Devine v. Chicago City R. Co., 
182 Dll. A. 366. 

Ind—Levi v. State, 182 Ind. 188, 
104 NE 765, 105 NE 888, AnnCasI$17A 
654; Schearer v. Harbor, 36 Ind. 536. 

Ky.—Southern R. Co. v. Owen, 164 
Ky. 571, 176 SW 25; Dye v. Com., 3 
Bush 3. 

Mich—Peo. v. Ayers, 186 Mich. 
366, 152 NW 965. 
pee v. St. Paul, 12 Minn. 


Mo.—Augusta Wine Co. v. Weip- 
pert, 14 Mo. A. 483. 


sistent 


N. H—yYoung v. Dearborn, 22 N. H. 
73 


N. M.—RKirchner v. Laughlin, 5 N. 
M. 365, 23 P 175. 

Pa.—Ballman v. Heron, 169 Pa. 510, 
32 A 594. . 

S. C—MeCall v. Alexander, 84 S. 
C. 187, 65 SE 1021. 

Tex.—Sullivan v. State, 6 Tex. A. 
313, 343, 22 AmR 580. 

Va.—Wise Terminal Co. v. McCor- 
mick, 107 Va. 376, 379, 58 SH 584 
{quot Cyc]. § 

Wash—Kennedy yv. Canadian Pac. 
R. Co., 87 Wash. 134, 151 P 252. 

Wis.—Pfeiffer v. Chicago, ete, R. 
Co., 163 Wis. 317, 156 NW 952. 

Cni.—Cufi v. Storage, ete. Co., 14 
Ont. L. 263, 9 OntWR 691. 

8. Daniels v. Stock, 23 Colo. A. 
529, 130 P 1031; Krouse v. Detroit 
United R. Co., 170 Mich. 438, 136 NW 
434; Sullivan v. State, 6 Tex. A. 319, 
32 AmR 580; Wise Terminal Co, v. 
MeCormick, 107 Va. 376, 379, 58 SE 
584 [quot €ye]. 

“Inasmuch as this species of testi- 
mony is admitted as a sort of judicial 
necessity, the proof of the facts 
which constitute the necessity for the 
departure from general rules ought to 
be clearly established, before the tes- 
timony is admitted. . . . The 
proof on this subject should be com- 
plete and satisfactory, as the question 
of the sufficiency of this proof would 
necessarily be confided largely to the 
discretion of the judge, and not be 
revisable on appeal when properly 


exercised.” Sultivan v. State, 6 Tex. 
A. 319, 342, 32 AmR 580. 
&. U.S—Dover v. Greenwood, 177 


Fed. 946 [rev on other grounds 194 
Fed. 91, 114 CCA 169]. 

Ala—wWoodstock Iron Works v. 
Kline, 149 Ala. 391, 43 S 362. 

Ark.—Wimberly vy. Siaie, 90 Ark. 
514, 119 SW 668. 

Colo.—Daniels vy. Stock, 23 Colo. A. 
829, 130 F 1031. 

Ga—Cohen v. Brunson, 14 Ga. A. 
170, 80 SE 679. 

Ind.—lowa L. Ins. Co. v. Haugh- 
ten, (A.) 85 NE 127, 46 Ind. A. 467, 
87 NE 702. 

Mich—Neal vy. Novelty Leather 
Works, 198 Mich. 598, 165 NW 681; 
Krouse v. Detroit United R. Co., 170 
Mich. 438, 136 NW 434. 

Mont.—Mette, etc., Distilling Co. vy. 
Lowrey, 39 Mont. 124, 101 P 966. 

N. C—Smith v. Moore, 149 N. G. 
_ 62 SE 892, 150 N. G 158, 63 SE 
ia. 

Okl.—Phillips v. Mitchell, 172 P 85 
(writ of error dism 39 SC 7]. 

Or.——Beard_v. Royal Neighbors of 
America, 60 Or, 41, 118 P 171. 

Pa.—Delahunt v. United Tel., etc., 
co. 215 Pa. 241, 64 A 515, 114 AmSR 
958. 

Tex—St. Louis Southwestern R. 
Co. v. Boyd, 56 Tex. Civ. A. 282, 119 
SW 1154; Sullivan v. State, 6 Tex. A. 
319, 32 AmR 580. But compare Ozark 
v. State, 51 Tex. Cr. 106, 111, 100 SW 
$27 (where it is said: “If there is 
an issue or doubt raised as to the 
accuracy of the predicate laid by the 
evidence, then the court should sub- 
mit the predicate as a question of 
fact to the jury, for the jury to pass 
upon before considering the testi- 
mony of the witness”). 

Va.—Wise Terminal Co. vy. McCor- 
mick, 107 Va. 376, 379, 58 SE 584 
[quot Cyc]. 

Wis.—Lambrecht v. Holsaple, 164 
Wis. 465, 160 NW 168. 

{a] Showing held _ sufficient.— 
Woodstock Iron Works v. Kline, 149 
Ala. 391, 43 S 362; Wimberly v. State, 
90 Ark. 514, 119 SW 668; Georgia, 
etce., R. Co. v. Bittick, 142 Ga. 191, 82 
SE 548; Towa L. Ins. Co. v. Haughton, 
(ind. A.) 85 NE 127, 46 Ind. A. 467, 
87 NE 702; Karwick vy. Pickands, 181 
Mich. 169, 147 NW 605; Mette, etc., 
Distilling Co. v. Lowrey, 39 Mont. 
124, 101 P 966; Beard v. Royal Neigh- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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but the sufficiency of such proof is largely within the 
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interfered with unless an abuse of discretion is 
shown.'° The court should find the facts in regard 
to the reason alleged for inability to produce the 
witness or take his deposition,+ and if it is decided 
that the proper conditions for admitting former 
evidence exist, a party may insist upon its admission 


as a matter of right.1? 


A stipulation of the parties may make former tes- 


bors of America, 60 Or. 41, 118 P 
ee Clark v. Hubbard, 44 Pa, Super. 


{b] Showings held insufficient.— 
Dover v. Greenwood, 177 Fed. 946 
[rev on other grounds 194 Fed. 91, 
114 CCA 169]; Krouse v. Detroit 
United R. Co., “170 Mich. 438, 136 NW 
434; Smith Vv. Moore, 149 N. CG. 185, 
62 SE 892, 150 N. C. 158, 63 SE 735; 
Wise Terminal Conve McCormick, 107 
Va. 376, 379, 58 SE 584. 

State, 58 


to. Ark. — Vaughan Ns 
Ark. 353, 24 SW 885. 

Colo.—Daniels  v. Stock, 23 Colo. 
A. 529,130 P 1031. 


Mich.—Krouse_ v. Detroit United 


pee 170 Mich. 488, 4438, 186 NW 
Mo.—Bender v. Bender, (A.) 193 
Sw 294. 


Tex.—Sullivan v. State, 6 Tex. A. 
319, 32 AmR 580. 

Va.—Wise Terminal Co. v. MeCor- 
mick,,.107. Va. 376, -379, 58 SE 584 
[auot Cyc]. 

“The proof of inability to find a 
witness should be full and convinc- 
ing, and the sufficiency of such proof 
is largely in the discretion of the 
trial court, which will not be revised 
in the absence of evidence of gross 
abuse of such discretion.’”’ Krouse v. 
Detroit United R. Co., supra. 

» 11. Smith v. Moore, 149 N. C. 185. 
62 SE 892, 150 N.C. 158, 63 SE 785. 

{a] Sickness.—W here testimony 
given at the former trial is offered on 
the ground of the sickness of the wit- 
ness, the court should find the facts 
in regard to the physical condition of 
the witness, how long she has been 
sick, the character of her sickness, its 
probable duration, whether known to 
the opposite party, and, if so, whether 
it was practicable to have taken her 
deposition. Smith v. Moore, 149 N. 
C. 185, 62 SE 892, 63 SHE 735. 

12. Cohen v. Brunson, 14 Ga. A. 
170, 80 SE 679; Lambrecht v. Hol- 
saple, 164 Wis. 465, 160 NW 168. 

13. Magnes v. Sioux City Nursery, 
etc Co+) 14 “Coloma e219 59RP 3879s 
Priolo v. C. H. Southard Wrecking, 
GtCe COs elO8r NN. Yo 528, SL NEY 275 
{rev 128 App. Div. 929 mem, 113 
NYS 1143 mem]. 

Stipulations as to admissibility of 
evidence generally see Stipulations 
[30 ere 1287]. 

14. Caj.—Peo. v. Plyler, 126 Cal. 
379, 58 P 904. 

Ga.— Williams v. Wolff, 3 Ga. A. 
737, 60: SE 357. 

Til.— Dixon v.° Mayer, 186 Til. A. 


247. 

Ind. T.—Driggers v. U. S., 7 Ind. T. 
752, 104 Sw 1166. 

Towa.—State v. Wright, 70 Iowa 


152, 30 NW 388. 


Ky .—Robertson v. Robertson, 174 
Ky. 36, 192 SW 878; Kentucky Tract., 
etc., Co. v. Downing, 159 Ky. 502, 167 
sw 683; Johnson XV. Com., 70 SW 
44, 24 Kyl 842. 

N. H.—Tibbetts v. Flanders, 18 N. 
H. 284. 

Eng.—Llanover v. Homfray, 19 Ch. 
D. 224. 

fa] An officer’s return on a sub- 
poena that the witness is dead is 
prima facie evidence of death. Drig- 
gers v. U. S., 7 Ind. T. 752, 104 SW 


1166. 

[b] A showing on the record that 
the witness is dead is sufficient to 
admit his former testimony, although 
the statute requires proof by affidavit 
of inability to produce the witness. 
Robertson v. Robertson, 174 Ky. 836, 
192 SW 878; Kentucky Tract., etc., 
Co. v. Downing, 159 Ky. 502, 167 SW 
683 (stipulation that action revived | 
in the name of plaintiff's adminis- 
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trial.3 


received.15 


trator was sufficient to admit plain- 
tiff’s former testimony). 

[c] A presumption of death (1) 
arising from absence may be suffi- 
cient to warrant reception of the for- 
mer evidence. Llanover v. Homfray, 
19 Ch. D. 224. (2) But the court is 
not obliged to admit the former evi- 
dence where there is no other show- 
ing of death. Benson vy. Olive, 1 Str. 
920, 93 Reprint 942. 

{d] It is not sufficient to show: 
(1) That the reporting witness “un- 
derstood” that the former witness 
was dead. State v. Wright, 79 Lowa 
152, 30 NW 388; Tibbetts v. Flanders, 
18 N. H. 284. (2) That it was gen- 
erally reported in the community that 
the former witness was dead. State 
v. Wright, supra. 

15.. U. S.—Reynolds v. U. S., 98 
U.S. 145, 25 L. ed. 244; Ruch v. Rock 
Island, 97 U. S. 698, 24 L. ed. 1101; 
Nome Beach Lighterage, 6lc., -Co.lv. 
Standard Mar. Ins. Co., 156 Fed, ane 
[aff 167 Fed. 119, 92 CGA 571]; Ss. 
v. Macomb, 25 F. Cas. No. in '702, 5 
McLean 286. 

Ala.—Coulson v. Scott, 167 Ala. 
606, 52 S 436; Randle v. Birmingham 
R., ete., Co., 158 Ala. 532, 48 S 114; 
Jeffries v. Castleman, 75 Ala. 262; 
Goodlett v. Kelly, 74 Ala. 213; Long v. 
Davis, 18 Ala. 801; Clealand v. Huey, 
18 Ala. 343; Gildersleeve v. Caraway, 
10 Ala. 260, 44 AmD 485; Lampkin 
v. Thomas, (A.) 79 S 156; Phillips v. 
Pippin, 4 Ala. A. 426, 55 S 111. 

Ark.—Kansas, etc., Coal Co. v. Gal- 
loway, 71 Ark. 351, 74 SW_ 521, 100 
AmSR 79; St. Louis, ete., R. Co. v. 
Sweet, 60 Ark. 550, 31 SW 571. 

Cal.—Marshall v. Hancock, 80 Cal. 
82, 22 P 61; Fredericks v. Judah, 2 
Cal. Unrep. Cas. Cb 1 Pr 133, 

Colo.—Jerome v. Bohm, 21 Colo. 
322, 40 P 570; Rico Reduction, etc., Co. 
v. Musgrave, 14 Colo. 79, 23 P 458, 

Conn.—In re Durant, 80 Conn. 140, 
67 A 497, 10 AnnCas 539; Lane v. 
Brainerd, 30 Conn. 565. 

Del.—Rogers v. Rogers, 22 Del. 
267, 66 A 374. 

Ga. —Darby v. Moore, 144 Ga. 758, 
87 SE 1067; Banks v. Bradwell, 140 
Ga. 640, 79 SE 572; Denson v. Den- 
son, 111 Ga. 809, 35 SE 680; Atlanta, 
ete., Air-Line R. Co. v. Gravitt, 93 
Ga. 369, 20 SE 550, 44 AmSR 145; 
Lathrop v. Adkisson, 87 Ga. 339, 13 
SE 517; McElmurray v. Turner, 86 
Ga, 215, 12 SH 359; wate etc., Mfg. 
CO.GN? Welch, 61 Ga. 444, 

Ill. Hoffman v. een 269 Ill. 
376, 109 NE 994; Chicago, ete., R. Co. 
v. O’Connor, 119 Dl. 586, 9 NE 263; 
Hutchings v. Corgan, 59 Ill. 70; Stout 
v. Cook, 47 Ill. 530; Letcher v. Norton, 
5 Ill. 575; Dixon v. Mayer, 186 Ill. A. 
247; McInturft. vy. Insurance Co. of 
North America, 155 Ill. A. 225; Union 
Cent. L. Ins. Co. v. Burnett, 136) Dil. 
A. 187; Levine v. Carroll, 121 Ill. A. 
105; Bredt v. Simpson, 95 Ill. A. 333; 
Loughry v. Mail, 34 Ill. A. 523. 

Ind.—Lake Erie, ete. R. Co. v. 
Huffman, 177 Ind. 126, 97 NE 434, 
AnnCas1914C 1272; Studabaker v. 
Faylor, 170 Ind. 498, 83 NE 747, 127 
AmSR 397; Rooker v. Parsley, 72 Ind. 
497; Indianapolis, ete., R. Co. v. Stout, 
53 Ind. 143; Ephraims v. Murdock, 7 
Blackf. 10; Wabash R. Co. v. Miller, 
(A.) 59 NE 485; Bray v. Miles, 23 
Ind. A. 432, 54 NE 446, 55 NB 510; 
Western Assur, Co. v. McAlpin, 23 
Ind. A. 220, 55 NE 119, 77 AmSR 
423. 

Jowa.—Flint v. Atlas Mut. Ins. 
Co.,. 142 Towa 431, 120 NW 1031; Slus- 
ser v. Burlington, 47 Iowa 300; ”Pack- 
ard v. McCoy, 1 Iowa 530. 

Kan.—Solomon R. Co. v. Jones, 34 
Ken. 443, 8 P-730. 

IKy.+-Southern R. Co. v. Owen, 164 
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timony original evidence in the case, although the 
witness is present and is examined at the later 


[§ 518] 2. Death. Where it is affirmatively 
shown that a witness is dead,* the testimony given 
by him at a former trial or hearing should be 


In General. Former 


Ky. 571. 176 SW 25; North River Ins. 
Co. v. Walker, 161 Ky. 368, 170 SW 
983; Yocum v. Cincinnati, ete., Ri: 
Gogyrl43.) Woy 00) a3 USiWi "O17; 
Sievers- Carson Hardware Co. Vv. 
Curd, 71 SW 506, 24 KyL 1317; Louis- 
ville, ete, R. Co. v. Whitley County 
Cu; 49 SW 332, 20 KyL 1367; Reynolds 
v. Powers, 96 Ky. 481, 29 SW 299, 17 
ae 1059; Cave v. Cave, 13 Bush 
452. 

La.—Conway v. Erwin, 1 La. Ann. 
391; Wafer v. Hemken, 9 Rob. 203; 
Lopez v. Berghel, 15 La. 42; Lesassier 
v. Dashiell, 14 La. 467; Riordon v. 
Davis, 9 La. 239, 29 AmD 442. 

Me.—Edgeley v. Appleyard, 110 
Me. 337, 86 A 244, AnnCasi1914D 474; 
Watson v. Lisbon Bridge, 14 Me. 201, 
31 AmD 49, 

Md.—Price v. Lawson, 74 Md. 499, 
22 A 206; Marshall v. Haney, 9 Gill 
251; Calvert v. Coxe, 1 Gill 95. 

Mass.—Ibanez v. Winston, 222 
Mass. 129, 109 NE 814; Randall v. 
Peerless Motor Car Co., 212 Mass. 
352, 99- NE 221; McGivern v. Steele, 
197 Mass. 164, 83 NE 405; Welch v. 
New York, etc., R. Co., 182 Mass. 
84, 64 NE 695; Radclyffe v. Barton, 
161 Mass. 327, 37 NE 378; Costigan v. 
Lunt, 127 Mass. 354; Yale v. Com- 
stock, 112 Mass. 267; Wood v. Keyes, 
14 Allen 236, 92 AmD 765; Corey v. 
Janes, 15 Gray 543; Warren v. Nich- 
Ols, 6 Metc. 261. 

Mich.—Jones v. Pendleton, 160 
Mich. 338, 125 NW 349; Detroit Base- 
ball Club v. Preston Nat. Bank, 113 
Mich. 470, 71 NW _ 83838; Lewis vy. 
Roulo, 93 Mich. 475, 53 NW _ 622; 
Howard v. Patrick, 38 Mich. 795. 

Minn.—Finnes v. Selover, 114 Minn. 
339, 131 NW _ 3:71; Slingerland v. 
ra 46 Minn. 100, 48 NW 


Miss.—Lipscomb v. State, 76 Miss. 
228, 25 S 158. 

Mo.—Davis v. Kline, 96 Mo. 401, 
9 SW 724, 2 LRA 78; Breeden v. 
Feurt, 70 Mo. 624; Remick v. Amer- 
ican Ins...Co;, CA)7 1295S Wie 1049): 
Showen v. Metropolitan St. R. Co., 
164 Mo. A. 41, 148 SW 135. 

Mont.—In re Colbert, 51 Mont 455, 
153 P 1022; Reynolds v. Fitzpatrick, 
28 Mont. 170, 72 P 510. 

Nev.—-Gerhauser v. North British, 


etc., Ins. Co., 7 Nev. 174. 
i Ne H.—Orr v. Hodley, 36 N. H. 
qT 


N. J.—Berney v. Mitchell, 34 N. 
Jiovgksig 33,1, y VC aDDer Va Sisson, oO mN. 
Js eet 141. 

M.—Kirchner vy. Laughlin, 5 N. 
M. “365 235P WD. 

N. Y.—Shaw v. New York El. R. Co., 
187 N. Y. 186, 79 NE 984; Taft v. Lit- 
tle, 178 N. Y. 127, 70 NE 211 [rev 78 
App. Div..14,. (9 DNMSS 5071S wees wy. 
Elliott, 172 N. Y. 146, 64 NE 837, 60 
DRA, 318 [afl «66 App. eDivewh79; 13 
NYS .2791;, Pratt v. Tailer, 135 App. 
Div. 1, 119 NYS 803; Shook v. Fox, 
126 App. Div. 565, 110 NYS 951; Wal- 
lach v. Manhattan R. Co., 105 App. 
Div. 422, 94 NYS 574, 17 NyAnnCas 
68; Willsen v. Metropolitan St. R. 
Co., 95 App. Div. 388, 88 NYS 597; 
Deering v. Schreyer, 88 App. Div. 457, 
85 NYS 275; Mutual L. Ins. Co. v. 
Anthony, 50 Hun 101, 4 NYS 501; 
Morehouse v. Morehouse, 41 Hun 146; 
Miller v. Zimer, 6 NYS 229 [rev on 
other grounds 111 N. Y. 441, 18 NE 
716, 22 AbbNCas 147]; Odell v. Buck- 
OE Om Noto teatee ris. pNer Manoa: 
mem, 20 NE 877 mem]; Osborn v. 
Bell, 5 Den. 370, 49 AmD 275; Crary v. 
Sprague, 12 Wend. 41, 27 AmD 110; 
Jackson v. Crissey, 3 Wend. 251; Wil- 
bur v. Selden, 6 Cow. 162; Jackson v. 
Lawson, 15 Johns. 539. 

N..C.—Cooper y. Southern R. Co.,, 
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testimony may be received where the witness is | beyond the jurisdiction of the court,** or the party 


170 N. C. 490, 87 SEH 322; Harper v. 
oe 28 N. C. 30. 
D.—Persons v. Smith, 12 N. D. 
403, 97 NW 551. 
Oh.—Bonnet v. Dickson, 14 Oh. St. 
434; Hoover v. Jennings, 11 Oh. St. 
624; Wi v. Dickey, 17 Oh. 439, 49 


AmD 467. 

Ok1. ey Vv. 44 Okl. 
174, 144 P 175. 

Or.—Wheeler v. McFerron, 38 Or. 
105, 62 P 1015. 

Pa.—Thornton v. Britton, 144 Pa. 
126, 22 A 1048; Patterson v. *Dushane, 
137 Pa. 23, 20 "~A 538; Pratt v. Patter- 
son, 81 Pa. 114; Lightner v. Wike, 4 


Serge. & R. 203; ‘Berg v. McLafferty, 9 
Pa, Cas. 13:5; 12 A 460; Keim vy. Read- 


Henderson, 


ing, 32 Pa, Super. 613; Hawk’ v. 
Greensweig, 7 PaLJ 374; Beers v. 
Cornelius, 1 Pittsb. 274. 


R. I.—Carr v. American Locomotive 
COM 29 SR DLN 765) CORAL LOG? 

Ss. C—McCall v. Alexander, 84 S.C. 
187, 65 SE 1021; Martin v. Ragsdale, 
11'S. Cc. 67, 50 SE 671; Garrett v. 
Weinberg, 548. c, 127, 31 SE 341; 
Parker v.: Legett, 46 S. Cc. L.. 198: 
Wells v. Drayton, 10 S. C. L. 409, 9 
AmD 1718; Yancey v. Stone, 30 S. C. 
Eq. 429. 

S. D.—Driskill v. Rebbe, 22 S. D. 
242, 288, 117 NW 135 [cit rer 

Tenn.—McDonald v. Allen, 8 Baxt. 

72 Tex. 


446. 

Tex.—Dwyer v. Rippetoe, 
520, 10 SW 668; Texas, etc., R. Co. v. 
Williams, (Civ. "A. )178 SW 701; Baker 
v. Sands, (Civ. A.) 140 SW 520; Wag- 
goner v. Sneed, (Civ. A.) 138 Sw O19; 
Wiener v. Zweib, (Civ. A.) 128 Sw 
699; Cooper v. Ford, 29 Tex. Civ. A. 
253, 69 SW 487; Black v. Black, 1 Tex. 

Vt.—Earl v. Tupper, 45 Vt. 275; 
Johnson v. Powers, 40 Vt. 611; 
Mathewson vy. Sargeant, ve Vt. 142; 
Glass v. Beach, 5 Vt. 172. 

Va.—Clements v. Kyles, 13 Gratt. 
(54 Va.) 468; Crawford v. Morris, 5 
Gratt. (46 Va.) 90. 


Wash.—Scribner v. Palmer, 90 
Wash. 595, 156 P 531. 
Wis.—lIllinois Steel Co. v. Muza, 


164 Wis. 247, 159 NW 908; Pfeiffer v. 
Chicago, etc., Rt tCo.; 163 Wis. 317, 
156 NW 952. 

Eng.—Fry v. Wood, 1 Atk. 445, 26 
Reprint 284; Tod v. Winchelsea, 3 C. 
& P. 387, 14 ECL 624; Doncaster v. 
Day, 3 Taunt, 262, 128 Reprint 104. 

Can.—Walkerton Corp. v. Erdman, 
23 wan S. C. 352. 

N. B.—Hovey v. Long, 33 N. B. 462. 

“There is a general agreement of 
authorities that evidence given on a 
former trial of the same action, or a 
former action involving the same is- 
sues between the same parties, is ad- 
missible if it be established that the 
witness is dead.” McInturff v. Insur- 
ance Co. of North America, 248 Ill. 
92, 94, 93 NE 369, 140 AmSR 158, 21 
AnnCas 176. & 

[a] The court has no discretion to 
refuse to permit a party to read the 
testimony of a deceased witness. 
Wallach v. Manhattan R. Co., 105 App. 
Div. 422, 94 NYS 574, 17 NYAnnCas 


68. 

{b] “he testimony of a deceased 
party to the action (1) should be re- 
ceived. Wiener v. Zweid, (Tex. Civ. 
AS), 128. SW 6992- "(2)" This is‘ true 
even though the surviving party is 
incompetent to testify because of the 
death of his adversary. Hutchings v. 
Corgan, 59 Ill. 70; Costen v. Mc- 
Dowell, 107 N. C. 546, 12 SE 432. 

{cl Expert testimony given by a 
witness since deceased may be re- 
ceived at a subsequent trial. Randle 
v. Birmingham R., etc., Co., 158 Ala. 
532, 48 S 114 (objection to form of 
question, not raised at former trial, 
not available); Wallach y. Manhattan 
RK. Cos,,105 App. Div. 422, 94 NYS 574, 
17 NYAnnCas 68 (objection to qualifi- 
cation, not raised at former trial, not 
available). 

{d] Death was the only sufficient 
reason (1) for admitting the former 
testimony, according to some early 
authorities, Le Baron vy. Crombie, 14 


Mass. 234; Crary v. Sprague, 12 Wend. 
GNeHY 41,0 27 AmD 110; Wilbur _ v. 
Selden, 6 Cow. (Ny, 2%; 162. (2) But 
other reasons are now recognized. 
See inte. §§ 519-523. 


. U. S—Great Northern R. Co. 
v. Ennis, 236 Fed. 17, 149 CCA 227. 
Ala.—Woodstock Iron Wks, v. 


Kline, 149 Ala. 391, 43 S 362; Southern 
R. Co. v. Bonner, 141 Ala. 517, 37 S 
702; Birmingham Nat. Bank vy. Brad- 
ley, 30 S 546; Mims v. Sturdevant, 36 
Ala. 636; Long v. Davis, 18 Ala, 801. 

Ark.—Kansas, etc., Coal Co. v. Gal- 
71 Ark. 351, 74 SW 521, 100 
79; McTighe v. Herman, 42 
ie 285; Clinton v. HWstes, 20 Ark. 

16. 

Cal. Cameron v. Ah Quong, 175 
Cal. 377, 165 P 961; Watson v. Sutro, 
103 Cal. 169, 37 P 201; Benson v. Shot- 
well, 103 Cal. 168, 37 P 147; Meyer v. 
Roth, 51 Cal. 582. 

Colo.—Young v. Peo., 54 Colo. 293, 
313, 130 P'1011 [cit Cyc]; Rico Re- 


duction, etc., Co. v. Musgrave, 14 Colo. 


79, 23 P 458; Emerson v. Burnett, 11 
Colo. Ay 86; 59° P. 752; 
Conn.—Mechanics’ Bank v. Wood- 
ward, 74°Conn. 689, 51 A 1084, 
Ga.—Brown v. Matheson, 142 Ga. 
396, 88 SK 98: Owen v. Palmour, 111 
Ga. 885, 36 SE 969; Atlanta, etc., Air- 
Line R. Co. v. Gravitt, 93 Ga. 369, 20 
SE 550, 44 AmSR 145, 26 LRA 553; 
Dagle, éte., Mfg. Co. v. Welch, 61 Ga. 
444; Adair Me Adair, 39 Ga. 75; Swift 
v. Oglesby, 8 Ga. A. 540, 70 SE 97. 


Tll.—M. Heminway, etc., Silk Co. 
v. Porter, 94 Ill. A. 609; Plano Mfg. 
Co. v. Parmenter, 56 Ill. A. 258. 


Ind.—Schearer v. Harber, 36 Ind. 
536; Iowa L. Ins. Co. v. Haughton, 46 
Ind. A. 467, 87 NE 702; Reichers v. 
Dammeier, 45 Ind. A. 208, 90 NE 644. 

Iowa.—Monroce Bank v. Gifford, 79 
Iowa 300, 44 NW 558. 

Kan.—Smith v. Scully, 66 Kan. 139, 
71 P 249; Atchison, etc., R. Co. v. Os- 
born, 64 Kan. 187, 67 P 547. 

Ky.—Southern R. Co. v. Owen, 164 
Ky. 571, 176 SW 25; Yocum v. Cincin- 
nati, ete., ResCo.; 143 Ky. 700, 137 SW 
217; Harbison, ete., Co. v. White, 114 
sw’ 250; Louisville Water P. Co. v. 
Upton, 36 SW 520, 18 KyL 326; Rey- 
nolds v. Powers, 96 Ky 481, 29 SW 
299, 17 KyL 1059. 

La.—State v. Sejours, 113 La. 676, 
387 S 599; Reynolds v. Rowley, 2 La. 
Ann. 890; Conway v. Erwin, 1 La. 
Ann. 391: Wafer v. Hemken, 9 Rob. 
tee Clossman v. Barbancey, 7- Rob. 


Mich.—Karwick v. Pickards, 181 
Mich. 169, 147 NW 605; Croze v. St. 
Mary’s Canal Mineral Land Co., 153 
Mich. 3638, 117 NW 81; Dolph v. Lake 
Shore, ete., R. Co., 149 Mich. 278, 112 
NW 981; Wheeler v. Jenison, 120 
Mich. 422, 79 NW 648; Schindler v. 
Milwaukee, etc., R. Co., 87 Mich. 400, 
49 NW 670; Hudson v. Roos, 76 Mich. 
173, 42 NW 1099; Labar v. Crane, 56 
Mich. 585, 23 NW 323; Stewart v. 
Port Huron First Nat. Bank, 43 Mich. 
257, 5 NW 302; Howard v. Patrick, 38 
Mich. 795. 

Minn.—Madden v. Duluth, etec., R. 
Co}, 112 Minin. 303) 22 UN We One M2 
AnnCas 805; Hill v. Winston, 73 Minn. 
80, 75 NW 1080; Minneapolis Mill Co. 
v. Minneapolis, ete., R. Co., 51 Minn. 
304, 538 NW 6389 [foll King v. Mc- 
Carthy, 54 Minn, 190, 55 NW 960]; 
Wilder v. St. Paul, 12 Minn. 192. 

Mo.—Showen v. Metropolitan St. 
R. Co., 164 Mo. A, 41, 148 SW 135; 
Augusta Wine Co. v. Weippert, 14 Mo. 

Mont.—In re Colbert, 51 Mont. 455, 
153 P 1022; Mette, ete., Distilling Co. 
v. Lowrey, "39 Mont. 194, 101 P 966. 

Nebr.—In re O’Connor, 101 Nebr. 
617, 164 NW 570; Jerich v. Union Pac. 
R. 'Co., 97 Nebr. 767, 151 NW 310; 
Souchek v. Karr, 83 Nebr. 649, 120 
NW 210; Pike v. Hauptman, 83 Nebr. 
172, 119 NW _ 231; Ord v. Nash,: 50 
Nebr. 335, 69 NW 964; Young v. Sage, 
42 Nebr. 137 60 NW 313; Omaha St. 
R. Co. v. Elkins, 39 Nebr. 480, 58 NW 
164; Omaha v. Jensen, 35 Nebr. 68, 52 
NW 833, 37 AmSR 432, 


Nev.—Gerhauser v. North British, 
ete., Ins. Co.; 7 Nev. 174. 
AO le Berney v. Mitchell, 34 N. J. 

3 4 

N. M.—Kirchner v. Laughlin, 5 N. 
M. 365, 23 P 175. 

N. C.—Settee v. Charlotte vimasuined 
13, oe 171 _N. C. 440, 88 SE 73 

D.—Felton v.’ Midiand Goutiie 

ental R. Co., 32 N. D. 223, 155 NW 23. 
"| h.—Summons v. State, 5 Oh. St. 
3 S 


Okl.—Atchison, etc., R. Co. 
Baker, 37 Okl. 48, 130 P 577. 

Or.—-Beard v. ‘Royal Neighbors of 
America, 60 Or. 41, 118 P 171; Wheeler 
v. McFerron, 38 Or. 105, 62 P 1015. 

Pa.—Giberson v. Patterson Mills 
Co., 187 Pa. 513, 41 A 525; Ballman v. 
Heron, 169 Pa. 510, 32 A 594; Roth- 
rock v. Gallaher, 91 Pa. 108; Wright 
v. Cumpsty, 41 Pa. 102; Noble v. Mc- 
Clintock, 6 Watts & S. 58; Carpenter 
v. Groff, 5 Serg. & R. 162; Magill v. 
Kauffman, 4 Serge. & R. 317, 8 AmD 
713; Ferguson v. Barber Asphalt Pav. 
Co., 59 Pa. Super. 386; Greenan v. 
Hegeling, 30 Pa. Super. 253; Flanagin 
vy. lLeibert, Brightly 61; Hawk v. 
Greensweig, 7 PaLJ 374; Beers v. 
Cornelius, 1 Pittsb. 274; Green v. 
Hopper, 29 PittsbLegJNS 342, 12 
YorkLegRec 4. 

R. I.—Kolodrianski v. ameroan 
Pe eemsotn © Works, 29 R. I. 127, 69 A 


Ss. C.—Henderson v. Lydia Cotton 
Mills, 96 SE 539; McCall v. Alexander, 
S4ArS.G. Pee 65 SE 1021; Wells v. 
Drayton, 10 S. C. L. 409, 9’ AmD 718; 
Yancey v. Stone. 30 8. 4 Eq. 429. 

aa D.—Huempfner v. Bailly, 36 S. 

aes, 156 NW 78; Driskill v. Rebbe, 
za :: D. 242, 255, 117 NW 135 [cit 
ye 


Tex.—Boyd v. St. Louis Southwest- 
ern R. Co., 101 Tex. 411, 108 SW 813; 
Trinity, ete., R. Co. v. Geary, (Civ. 
A.) 194 SW 458; Baker v. Sands, (Civ. 
A.) 140 SW 520; St. Louis South- 
ih R. Co. v. Boyd, 56 Tex. Civ. 

282, 119 SW 1154. 

A teh. —Reese v. MosesE Silver Min. 
Co,, 17. Utah 489,54. P 759; 

Vi MeGovern v. Hays, 75 Vt. 104, 
53. A. 32 

Va. OA ee Di v. Manson, 22 Gratt. 
(63 Va.) Aaa Brogy v. Com., 10 Gratt. 


Vv. 


(CL Va.)e? 

Wis. ST btente v. Holsaple, 164 
Wis. 465, 160 NW 168; Pfeiffer v. 
Chicago;, ete. R..'Co.; 163 | Wis./317%, 
156 NW 952; Szeliwicki v. Conner 
Lumber,. etc., Co., 163 Wis. 20, 156 
NW 

Eng.—Reg. v. Scaife, 17 Q. B. 238, 


uo WCL 38, “417 Reprint 1271; Fry v. 
Wood, 1 Atk. 445, 26 Reprint 284, 
Ont.—Cuff v. Storage, LG. GO. Aa. 
Ont. L. 263, 9 OntWR 691, g AnnCas 
ry Sutor v. McLean, 18 Orc an AE 12 B 


{a] Expert witnesses are within 
the rule. Madden v. Duluth, ete. R. 
Co., 112 Minn. 303, 127 NW 1052, 21 
AnnCas 805. 

[b] A party is not inaccessible so 
as to warrant reception of his former 
testimony because he is beyond the 
jurisdiction of the court. Crumm vy. 
Allen, 11 Ga. A. 203, 75 SE 108. 

[ce] Residence in another county 
of the state does not render the wit- 
ness inaccessible, so as to admit his 
former testimony. Brinson R. Co. vy. 
Beard, 11 Ga. A. 737. 76 SE 76. 4 

{d] ‘Rule criticized.—‘‘in my opin- 
ion, neither legal principle nor sound 
policy will justify the admission of 
the evidence given on a former trial, 
except in case of the death or insan- 
ity of the witness, or where it ap- 
pears at the time of the trial, that, 
by reason of physical inability of a 
permanent character, he is unable to 
be examined, and that, by the exer- 
cise of due diligence, his deposition 
could not have been taken. If we ex- 
tend the rule beyond this limit, we 
must include within it all cases in 
which the rejection of the evidence 
would work an apparent hardship. If 
the rule goes thus far, we must ad- 
mit the evidences of witnesses who 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 519] 


offering the evidence has made diligent but fruit- 


less efforts to locate the witness,17 


impossible to secure his deposition for use on the 
trial.° But it is incumbent on the party seeking 
to introduce the former evidence to show the exis- 
tence of these circumstances, failing in which the 


evidence cannot be received.!9 


have become infamous, who have 
been kept away by the practice of the 
opposite party, of those whose resi- 


dence is unknown, and of many oth-' 


ers. Under such rule, the evidence 
of a_witness examined in Jersey City 
or Camden, before a justice of the 
peace, could be proved on appeal, 
though the witness were actually a 
resident of New York or Philadel- 
phia, if the party could prove, by his 
Own oath or otherwise, that he could 
not, after diligent search, find the 
witness. The evils which would flow 
from such a rule may readily be im- 
agined. I am not willing to admit 
that any such_ exists.” Berney v. 
Mitchell, 34 N. J. L. 337, 341. 

17. U.S.—Dover v. Greenwood, 177 
Fed. 946, 949 [rev on other grounds 
194 Fed. 91, 114 CCA 169, and cit 
Cyc]; Chicago, etc., R. Co. v.. New- 
some, 174 Fed. 394, 98 CCA 1; Salt 
Lake City v. Smith, 104 Fed. 457, 43 
CCA 637. 

Ala.—Southern R. Co. v. Bonner, 
141 Ala. 517, 37 S 702; Sims v. State, 
139 Ala. 74, 36 S 138, 101 AmSR 17; 
Jacobi: v. State, 138 Ala. 1,032 S? 158 
{app dism 187 U. S. 133, 23 SCt 47, 
47 L. ed. 106]; 


g 1, 
State, 106 Ala. 67, 17 S 510; Harris v. 
State, 73 Ala. 495; Mims v. Sturde- 
vant, 36 Ala. 636. 

Ark.—St. Louis,  ete., R. Co. v. 
Ingram, 118 Ark. 377, 176 SW 692. 

Cal.—Peo. v. Gordon, 99 Cal. 227, 
33 P 901. 

Colo.—Daniels v. Stock, 23 Colo. A. 
529, 130 P 1031. 

Fla.—Dorman v. State, 48 Fla. 18, 
37S 561. 

Ga.—Savannah Bank, etc., Co. v. 
Estill, 142 Ga. 447, 83 SE 137; Tillman 
v. Bomar, 134 Ga. 660, 68 SH 504. 

Ill.—Chicago, etc., R. Co. v. Mayer, 
STD AY Sia. 

Ind.—Wilson v. State, 175 Ind. 458, 
93 NE 609. 

Iowa.—Slusser v. Burlington, 47 
Iowa 30 

Kan.—State v. McClellan, 79 Kan. 
11, 98 P 209, 17 AnnCas 106. 

Ky.—Collins v. Com., 12 Bush 271. 

La.—State v. Oliver, 43 La. Ann. 
1003, 10 S 201. See also State v. 
Wheat, 111 La. 860, 85 S 955 (where 
it appeared that the attendance of 
witness might have been procured at 
the next term and the prosecution 
abandoned a motion for a continuance 
on the ground of his absence). 

Mass.—Ibanez v. Winston, 222 
Mass. 129, 109 NE 814. 

Mich.—-Kellogg v. Secord, 42 Mich. 
318, 3 NW 868. 

Minn.—Stein v. Swensen, 46 Minn. 
360, 49 NW 55, 24 AmSR 234. 

Miss.—Gastrell v. Phillips, 64 Miss. 
473, 1S 729. 

Mo.—State v. Riddle, 179 Mo. 287, 
78 SW 606. But compare Ratliff v. 
Quincy, etc., R. Co., 131 Mo. A. 118, 
110 SW 606 (holding that the exer- 
cise of diligence to procure the at- 
tendance of a witness who had gone 
without the state was not a neces- 
sary prerequisite to a party’s right 
to read the transcript of his testi- 
mony taken on a prior trial as his 
deposition). 

Nebr.—Vandewege v. Peter, 83 
Nebr. 140, 119 NW 226; Wittenberg 
Pa ake rain 59 Nebr. 203, 80 NW 


Nev.—Gerhauser v. North British, 
etc., Ins. Co., 7 Nev. 174. 

N. J.—Berney v. Mitchell, 34 N. 
Ae JER BEY e 

N. M.—Kirchner vy. Laughlin, 5 N. 
M. 365, 23 P 175. 

N. Y¥.—Mutual L. Ins. Co. v. An- 
thony, 50 Hun 101, 4 NYS 501; Weeks 
_v. Lowerre, 8 Barb. 5380; Crary v. 


EVIDENCE 


and it has been 


ness is actually 


Sprague, 12 Wend. 41, 27 AmD 110; 
Wilbur v. Selden, 6 Cow. 162. 

Pa.—Ferguson v. Barber Asphalt 
Pav. Co., 59 Pa. Super. 386. 

S. C.—Henderson v. Lydia Cotton 
Mills, 96 SE 539; Wells v. Drayton, 10 
Ss. C. L. 409, 9 AmD 718. 

Tex.—Boyd v. St. Louis Southwest- 
ern R. Co., 101 Tex. 411, 108 SW 813; 
Houston, ete., R. Co. v. Smith, (Civ. 
A.) 51 SW 506. 

Va.—Wise Terminal Co. v. Mc- 
Cormick, 107 Va. 376, 379, 58 SE 584 
{quot Cyc]. 
fl Fee Haka Case, 6 Low. St. Tr. 

“To entitle a party to reproduce 
the testimony of a witness given on 
a former trial, he must show that, by 
exercising reasonable diligence, he 
has been unable to secure the at- 
tendance of such witness at the trial.” 
Vandewege v. Peter, 83 Nebr. 140, 
119 NW 226. 

[a] What constitutes due dili- 
gence (1) depends upon the view the 
court takes of what is reasonably 
necessary, under the facts of the par- 
ticular case. Lucas v. State, 96 Ala. 
51, 11 S 216; Clinton v. Estes, 20 Ark. 
216; Peo. v. Witty, 138 Cal. 576, 72 P 
177; Gunn v. Wades, 65 Ga,. 5387; 
Edwards v. Edwards, 93 Iowa 127, 61 
NW 413; Krouse v. Detroit United R. 
Co., 170 Mich. 438, 1836 NW 434, 436 
[eit Cyc]. (2) Circumstances show- 
ing due diligence. Pope v. State, 183 
Ala. 61, 63 S 71; Peo. v. Kelly, 17 Cal. 
A. 447, 120 P 46; Pike v. Hauptman, 
83 Nebr. 172, 119 NW 231; Greenan v. 
Hegeling, 30 Pa. Super. 253. (3) Cir- 
cumstances not showing due diligence. 
Augusta, etc., R. Co. v. Randall, 85 
Ga. 297, 11 SE 706; Baldwin v. St. 
Louis, etc., R. Co., 68 Iowa 37, 25 NW 
918; Sullivan v. State, 6 Tex. A. 319, 
32 AmR 580. ' 

18. Ga.—Tillman v. 134 
Ga. 660, 68 SE 504. 

Ill.— Stephens v. Hoffman, 275 Ill. 
497, 114 NE 142, 144 [cit Cyc]; Cas- 
sady v. School Trustees, 105 Ill. 560; 
Devine v. Chicago City _R. Co., 182 
Tll. A. 366, 369 [quot Cyc]. ; 

Ky.—Harbison, ete., Co. v. White, 
114 SW 250. 

Mass.—Le Baron v. Crombie, 14 
Mass. 234. 


Bomar, 


Miss.—Gastrell v. Phillips, 64 Miss. 
AT3* AS! 729. 

N. J.—Berney v. Mitchell, 34 N. 
J. L. 337 


M.—Kirchner v. Laughlin, 5 N. 


N. 
M. 365, 23 P 175. 
ao Y.—Wilbur Selden, 6 Cow. 

Wash.—Kennedy v. Canadian Pac. 
R. Co., 87 Wash, 134, 151 P 252, 253 
[quot Cyc]. 

But compare Ross-Lewin v. Ger- 
mania L. Ins. Co., 20 Colo. A. 262, 
265, 78 P 305 (where it is said: “In 
Emerson v. Burnett, 11 Colo. A. 86, 52 
P 752 we held that testimony given 
at a trial, in the presence of the court, 
and preserved as it was given, was 
evidence of as high an order as tes- 
timony given before an officer out- 
side of the court, and put in the form 
of a deposition; and that it was not 
necessary, as a foundation for its in- 
troduction, to show that the deposi- 
tion of the witness was not obtain- 
able. See also Brown v. Willoughby, 
5 Colo. 1. It is true that in a case sub- 
sequently decided by this court (Mag- 
nes v. Sioux City Nursery, etc., Co., 14 
Colo. A. 219, 59 P 879), the learned 
judge who framed the opinion es- 
sayed to confine the rule to cases 
where a. witness had suddenly re- 
moved from the jurisdiction’’). 

[a] Where interrogatories sued 
out.— Although a witness resides 
without the state, yet where one 
party in ejectment has taken his tes- 
timony by interrogatories, duly 


Vv. 


[220.5.] 435 


Permanency of absence. Some authorities consider 
that the absence of the witness must have a character 
of permanency, and a mere transient abesnce will 
not suftice,*° but the more generally accepted rule 
is that it is sufficient to show that the wit- 


absent at the time of the trial,?1 


crossed by the opposite party, and 
the evidence is introduced on the 
trial, the party crossing the inter- 
rogatories cannot introduce evidence 
of such witness, taken by interroga- 
tories in forcible entry and detainer 
between the same parties, as affirma- 
tive evidence of the facts stated by 
the witness in such former testimony, 
on the ground that the witness is 
inaccessible. Tillman v. Bomar, 134 
Ga. 660, 68 SE 504. 

19. U.S.—Dover v. Greenwood, 177 
Fed. 946, 949 [rev on other grounds 
194 Fed. 91, 114 CCA 169, and cit 
Cyc]; U.,S. v. Angell, 11 Fed. 34. 

Ala.—Southern R. Co. v. Bonner, 
141 Ala. 517, 37 S 702. 

Ark.—St. Louis, ete, R. Co. v. 
Ingram, 118 Ark. 377, 176 SW 692; 
Clinton v. Bstes, 20 Ark. 216. 

Ga.—Brinson R. Co. v. Beard, 11 
Ga. A. 737, 76 SE 76; Crumm vy. Al- 
len, 11 Ga. A. 203, 75 SE 108. 

Ill.—Sebree v. Chicago Bd. of Edu- 
cation, 254 Ill. 438, 98 NE 931; Bergen 
v. Peo., 17 Ill. 426, 65 AmD 672. 

Iowa.—Slusser v. Burlington, 47 
Iowa 300. 

Ky.—Collins v. Com., 12 Bush 271. 

La.—State v. Wheat, 111 La. 860, 
35 S 955. i 

Be lg oy teas v. State, 63 Miss. 

Mo.—State v. Riddle, 179 Mo. 287, 
78 SW 606. 

Mont.—Reynolds v. Fitzpatrick, 28 
Mont. 170, 72 P 510. 

. Nev.—Gerhauser v. North British, 
etc., Ins. Co., 7 Nev. 174. 

N. H.—State v. Staples, 47 N. H. 
113, 90 AmD 565. 

N. Y.—Peo. v. Newman, 5 Hill 295. 

N. C.—Dupree v. Virginia Home 
ins Cose 92) eNeaC., s4d 

Pa.—Ferguson v. Barber Asphalt 
Pav. Co., 59 Pa. Super. 386. 

S. C.—Bishop v. Tucker, 38 S. C. L. 


178. 
Ss. D—wWren v. Rehfeld, 37 S. D. 
201, 157 NW 323. 
Tex.—Missouri R. Co. v. Nesbitt, 
43 Tex. Civ. A. 630, 97 SW 825; Sul- 
ne v. State, 6 Tex. A. 319, 32 AmR 


Va.—Brogy v. Com., 10 Gratt. (51 
Va.) 722. 
Fng.—Robinson v. Markis, 2 M. & 
Rob. 375. 

{al How proved.—Alleged absence 
from the jurisdiction must be estab- 
lished by the testimony of someone 
who knows the fact, or can testify 
to circumstances within his knowl- 
edge which will justify the inference 
of such fact. Baldwin v. St. Louis, 
ete., R. Co., 68 Iowa 37, 25 NW 918; 
Reynolds v. Fitzpatrick, 28 Mont. 170, 
72 P 510. 

{b] Answers to inquiries as to the 
whereabouts of the witness are com- 
petent on the question.of diligence. 
Burt v. Walker, ‘4 B. & Ald. 697, 6 
ECL 659, 106 Reprint 1092; Austin v. 
Rumsey, 2 C. & K. 736, 61 HCL’ 736; 
Wyatt iv. Bateman, )7 (Co & Pa 5x6: 
32 ECL 772; Robinson v. Markis, 2 M, 
& Rob. 378. 

20. Southern R. Co. v. Bonner, 141 
Ala. 517, 37 S 702; Crumm v. Allen, 
11 Ga. A. 203, 75 SE 108; Redhouse 
vy. Graham, 20 Hawaii 717. 

‘ 21. Ark.—Clinton v. Estes, 20 Ark. 
216. 

Cal.—Butcher v. Vaca Valley R. 
Co., 56 Cal. 598; Meyer v. Roth, 51 
Cal. 582. 

Colo.—Hmerson v. Burnett, 11 Colo. 
A.» 86, 52. P 752. 

Conn.—Mechanics’ Bank v. Wood- 
ward, 74 Conn. 689, 51 A 1084. 


esate ee, v. Harber, 36 Ind. 
Ky.—Reynolds v. Powers, 96 Ky. 


481, 29 SW 299,17 KyL 1059. 
Mich.—Rosenfield vy. Case, 87 Mich. 
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although merely for a temporary purpose.”? 

Absence from the court room is sometimes, under 
statute, regarded as sufficient to warrant introduc- 
ing the absent witness’ former testimony.?* 


[§ 520] b. Procurement of 


Where it appears that the party against whom the 
testimony of the witness would probably militate 
has been instrumental in preventing the attendanee 
of the witness,?* the former evidence is admitted 
almost as a matter of course,?° although the court 
may, in its discretion, adjourn the trial or have 
the evidence of the witness taken by commission.?® 
Where 
or an interested witness has become incompetent 
by reason of the death of the adverse party,?? his 
testimony at a former trial, when the adverse party 
was living, may, according to the great weight of 


[§ 521] 4. Disqualification. 


EVIDENCE 


been asserted.?9 


Adverse Party. 


a party 


authority, be received;?5 but a contrary view has 


295, 49 NW 630; Howard v. Patrick, 

38 Mich. 795. 

Minn.—Minneapolis Mill Co. v. 
Minneapolis, etce., - Cos 51° Minn. 
304, 53 NW 639; Stein v. Swensen, 46 
Minn. 360, 49 NW 55, 24 AmSR 234; 
Wilder v. St. Paul, 12 Minn. 192. 

Nebr.—Omaha wv. Jensen, 35 Nebr. 
68, 52 NW 833, 37 AmSR 432. 

Pa.—Giberson v. Paterson Mills 
Co., 187 Pa. 513, 41 A 525; Magill v. 
Kauffman, 4 Serge. & R. 317, 8 AmD 
713. See also Lafferty’s Hst., 5 Pa. 
DISt..0d; 27) Bas Coy40u.. 

Utah.—Reese v. erorgan. Silver Min. 
Co., 17 Utah 489, 54 P 75 

Eng.—Fry Vv. Wood, 1 Atk. 445, 26 
Reprint 284; Ward v. ‘Wells, 1 Taunt. 
461, 127 Reprint 913. 

[a] Testimony given by deposition 
is subject to the same rule. Forney 
v. paella shen, 11 Serge. & R. (Pa.) 203. 

Cal. —Watrous v. Cunningham, 
m1 Cal. BUS ee. ih 

Iowa.—Monroe Bank v. Gifford, 79 
Towa 300, 44 NW 558. 

La.—State v. Laque, 41 La. Ann. 
1070, 6 S 787. 

“Cae oie v. Cumpsty, 41 Pa. 
Eng.—Fonsick vy. Agar, 6 Esp. 92. 
[a] Removal to an adjoining par- 

ish has been held insufficient. State 


v. Laque, 41 La. Ann. 1070, 6 S 787. 
23. Van Norman Vie Modern 
Brotherhood of America, 143 JIowa 


536, 121 NW 1080; Fitch vy. Mason 
City, etc., Tract. Co., 124 Iowa 665, 
100 NW. 618; Lanza v. Le Grand 
ue Co., 124 Iowa 659, 100 NW 
488. j 


24. See cases infra note 25. 

{a] The sufficiency of the showing 
(1) in this respect is a matter ad- 
dressed to the discretion of the court. 
Atlanta, etc., Air-Line R. Co. v. Gra- 
vitt, 93 Ga. 369, 20 SE 550, 44 AmSR 
145; Studebaker vy. Faylor, (ind. A.) 
80 NE 861; Ree. v. Scaife, 17 Q. B. 
238, 79 ECL PBS i 8 ll Reprint 1271. 
(2) Under a statutory provision ad- 
mitting former testimony of a wit- 
ness who is “inaccessible for any 
cause” it is sufficient to show that 
the witness when last seen was ac- 
companied by an agent of the other 
side who bought him a railroad ticket 
for a distant city outside the state 
and that he had not been seen or 
heard of since. WBagle, etc. Mfg. 
Co. v. Welch, 61 Ga. 444. 

25. U. S.—Reynolds v. U. S., 98 
U. S. 145, 25 L. ed. 244, 

Ala,—Marler v. State, 67 Ala. 55, 
42 AmR 95. 

Ark.—St. Louis, ete, R. Co. v. 
Sweet, 60 Ark. 550, 31 SW 571. 

Canal Zone.—Canal Zone v. Ander- 
son, 2 Canal Zone 191. 

Conn.—Rex v. Barber, 1 Root 76. 

Ga.—Williams v. State, 19 Ga. 402. 

Tll.—Stout v. Cook, 47 Tll. 530. 

Mass.—Radclyffe v. Barton, 161 
WaISS a ligod a Niowo hee 
serch .—Howard vy. Patrick, 38 Mich. 

5 

Mo.—Showen v. Mel oro tan. BS 1ge3 
Co., 164 Mo. A. 41, 148 SW 


ml Sd Simba aod v. Marsh, 62 N. 
a vie 

N. M.—Kirchner v. Laughlin, 5 N. 
Me365, 23 P 175. 

Oh.—State v. Wing, 66 Oh. St. 407, 
64 NE 514. 

Coben not v. Gallaher, 91 Pa. 


S. C—McCall v. Alexander, 84 S. 
C. 187, 65 SE 1021; Wells v. Drayton, 
TOMS Coe 409, 9 AmD 718; Yancey 
v. Stone, 30 S. C. Ha. 429. 
Tex.—Baker v. Sands, (Civ. A.) 140 
SW 520. 
2 CA S. v. Reynolds, 1 Utah 


g.—Reeg. v. Scaife, 17 Q. B. 238, 
79 Ee 238, 117 Reprint 1271. 


Can.—Walkerton v. Erdman, 23 
Ta. S.C. 352: 
Reg. v. Seaife, 17 Q. B. 238, 


79 2eCL 238, 117 eprint vile Sutor 
v. McLean, 18 U. B. 
27. See Witnesses [40 Cres 2260]. 
28. Ala—Langham vy. State, 12 
Ala. A. 46, 68 S 504, 509 [cit Cyc]. 
D. C.—Bowie v. Hume, 13 App. 


6. 
ee Hutchings v.- Corgan, 59 IIl. 


Ind.—Western Assur. Co. v. Mc- 
Alpin, 23 Ind, A. 220, 55 NE 119, 77 
AmSR 423. 
Miss.—Strickland v. Hudson, 55 
Miss. 235. 
Fy weiss og v. Haeussler, 50 Mo. 
N. Y.—Morehouse vy. Morehouse, 41 
Hun 146; Lawson yv. Jones, 1 NYCiv 
Proce 247, 61 HowPr 424. 
Pa.—Walbridge v. Knipper, 96 Pa. 
48; Pratt v. Patterson, 81 Pa. 114; 
Dunlevy's Bst., 10 Pa. Co. 454 
S. D—Driskill v. Rebbe, 22 <.D: 
242, 255, 117 NW 135 [eit Cyc]. 
14h en-—MeDonald v. Allen, 8 Baxt. 
Tex.—O’Neill v. Brown, 61 Tex. 34. 
Va.—Lee v. Hill, 87 Va. 497, 12 SE 


1052, 24 AmSR 666. 
29. Barker v. Hebbard, 81 Mich. 
267, 270, 45 NW 964 (“The statute 


makes no exceptions, and we cannot 
legislate one into it. It expressly 
prohibits the living party from testi- 
fying. ... If the stenographer gives 
her testimony correctly, she was tes- 
tifying just as much as though she 
herself were on the stand. ... Any 
one who has heard the testimony of 
the witness is competent to testify 
to what he said. Therefore, if plain- 
tiff’s contention be correct, the plain- 
tiff herself might testify to what she 
said upon the former trial’). 

30. Smithpeters v. Griffin, 10 B. 
Mon. (Ky.) 259; Wafer v. Hemken, 9 
Rob. (La.) 203. 

81. Matter of Budlong, 54 Hun 131, 
T NYS 289, 18 NYCivProc 18 [aff 126 
N. Y. 423, 27 NE 945]; Chess v. Chess, 
17 Serge. & R. (Pa.) 409; Irwin v. 
Reed, 4 Yeates (Pa.) 512. 

32. See Witnesses [40 Cyc 2256]. 

33. State v. Conway, 56 Kan. 682, 
44 P 627; Le Baron v. Crombie, 14 
Mass. 234. 


[§§ 519-523 


A disqualification resulting from 


the acquisition of an interest in the controversy 
since the witness testified has been held to warrant 
a reception of his former testimony,*° but this has 
been denied,?! and the matter is of no importance in 
view of the modern rule that interest does not dis- 
qualify a witness.°? 
competent because the witness has become civiliter 
mortuus by reason of felony.** 

[§ 522] 5. Mental Incapacity. Where a wit- 
ness has become insane or mentally incapacitated, 
his former evidence is received,°* 
otherwise in cases of mere failure of memory, not 
amounting to imbecility.** 

[§ 523] 6. Inability to Attend. Illness of a 
witness, preventing his attendance, has been held a 
sufficient reason for receiving his former -testi- 


Former evidence is not made 


although it is 


34. Ala.—Marler v. State, 67 Ala. 
55, 42 AmR 95. 

Ark.—Kansas, ete., Coal Co. v. Gal- 
loway, Ti Ark. 351, 74 SW 521, 100 
AmSR 79. 
ee yas v. Plyler, 126 Cal. 379, 

Conn.—Atwood v. Atwood, 86 Conn. 
579, 86 A 29, AnnCas1914B 281. 

Tli—Stout v. Cook, 47 Ill. 530; 
fee. ete., KR.) Co. v. Story, i04 


Tl 

Ky se oat v. Com., 20 SW 221, 
14 yb B87 

Ta.—Wafer v. Hemken, 9 Rob. 203; 
Lopez v. Berghel, 15 La. 42: Williams 
v. Bethany, 1 La. Bly Noble v. Mar- 
tin, 7 Mart. N. S. 282. 

Mass.—Ibanez__ v. Winston, 222 
Mass. 129, 109 NE 814. 

Mae gape v. Patrick, 38 Mich. 


Minn.—Stein v. Swensen, 46 Minn. 
360, 49 NW 55, 24 AmSR 234. 
Mo.—Showen v. Metropolitan St. R. 


Co., 164 Mo. A. 41, 148 SW 135. 
eS eh ce v. Marsh, 62 N. 


i eT eis od v. Mitchell, 34 N. J. 

N. M.—Kirchner v. Laughlin, 5 N. 
M, 365, 22 © 175: 

N. Y.—Deering v. sens 88 App: 
Div. 457, 85 NyYs 

N. C.—-State v. ios, 86 N. C. 603. 

Pa.—Walbridge v. Knipper, 96 Pa. 
48; Rothrock v. Gallaher, 91 Pa. 108; 
Emig v. Diehl, 76 Pa. 359; Jack v. 
Woods, 29 Pa 375. 

S. C—State v. Rogers, 101 S. C. 
280, 85 SE 636; McCall v. Alexander, 
84°82 iG; 187, 65 SE 1021; Wells v. 
Brayton, 19 8. C. L. 409, 9 AmD 718. 

Tenn.—Louisville, ete., R. Co. v. At- 
kins, 2 Lea 248. 

Wis.—Pfeiffer v. Chicago, ete, R. 
Co., 163 Wis. 317, 156 NW 952. 

Eng.—Harrison v. Blades, 3 Campb. 
457; Rex v. Eriswill, 3 T. R. 707, 100 
Reprint 815. 

“The death or absence from the ju- 
risdiction of the witness has frequent- 
ly furnished the occasion for the in- 
troduction of his former testimony. 
Situations where the knowledge of 
the witness has become unavailable 
by reason of his mental incompetency 
have been less frequent; but the ‘au- 
thorities are in general accord in tak- 
ing the only logical and just position 
that they come under the same rule.” 
Atwood v. Atwood, 86 Conn. 579, 588, 
86 A 29, AnnCasi914B 281. 

[a] ‘Reason for rule.—‘‘There is no 
real or practical difference between 
the death of the mind and the death 
of the body.’ Marler v. State, 67 Ala. 
55, 42 AmR 95 [quot Atwood vy. At- 
wood, 86 Conn. 579, 584, 86 A 29, 
AnnCas1914B 281]. 

{b] Presence of the witness in 
court does not prevent reception of 
his former ‘testimony. Rothrock v. 
Gallaher, 91- Pa. 108. 

35. Rio Grande Southern R. Co. v. 
Campbell, 55 Colo. 493, 186 P 68, Ann 
Cas1914C 573; Stein v. Swensen, 46 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 523-525] 


mony;** although there is authority for the con- 
Extreme age*® and great bodily 
infirmity®® of the witness have been held sufficient 
reasons for receiving his former evidence. 
ty of a witness to attend, by reason of being engaged 
in an official duty, has been held to render his former 
testimony admissible,*#° and a similar rule has been 
established by statute with respect to a witness who 
is engaged in professional duties.*t 

[§ 524] F. Scope of Proof Required—i. Ear- 
Originally it was required that 


trary view.?" 


ete., 
2. 


ly Requirements. 

Minn. 360, 49 NW 55, 24 AmSR 234; 
Robinson v. Gilman, 43 N. H. 295; 
Wells v. Drayton, 10 S. Cc. L. 409, 9 
AmD 718. 

36. I1il.—Chicago, R. Co. ve 
Mayer, 91 Ill. A. 37 

Iowa. Edwards v. Edwards, 93 
Iowa 127, 61 NW 413. 

La.—Wafer v. Hemken, 9 Rob. 203; 
Miller v. Russell, 7 Mart. N. S. 266. 

Me.—Chase v. Springvale Mills Co., 
75 Me. 156. 

Mich.—Siefert v. Siefert, 123 Mich. 
664, 82 NW 511; Howard v. Patrick, 
88 Mich. 795. 

N. H.—State v. Staples, 47 N. H. 
113, 90 AmD 565. 

Ng? J.—Berney v. Mitchell, 34 N. J. 

N. VE—Kirchnér v. Laughlin, 5 N. 
M. 2 ae ras sgl 22 oo Ly (sy 

Y.—Morehouse v. Morehouse, 41 
Hun oe 

N. C.—Smith v. Moore, 149 N. C. 
185, 62 SE 892. 

Pa.—Perrin v. Wells, 155 Pa. 299, 
26 A 548; Molloy v. U. S. Express Co., 
22 Pa. Super. 173; Knights of Pythias 
Benev. Assoc. v. Leadbeter, 2 Pa. Su- 

. per. 461. 

Tex.—Collins v. State, 24 Tex. A. 
141, 5 SW 848. 

Eng.—Fry v. Wood, 1 Atk. 445, 26 
Reprint 284. 

{a] yphoid fever, rendering the 
witness delirious, will warrant receiv- 
ing his former testimony. Chase v. 
Springvale Mills Co., 75 Me. 156, 

[b] Measles. —The fact that a 

- witness was confined to his room for 
several months by a severe attack of 
measles which had destroyed the 
sight of one eye and left him a chronic 
invalid with pains in the head and 
palpitation of the heart was a suffi- 
cient excuse for failure to produce 
the witness in person. Collins v. 
State, 24 Tex. A. 141, 5 SW 848. 

{c] Disability must be of perma- 
nent character.—Siefert v. Siefert, 
123 Mich. 664, 82 NW 511. 

[a] Evidence held insufficient to 
show illness of witness so severe as 
to warrant ee of his former 
evidence. Neal v. Novelty Leather 
Works, 198 Mich. 598, 165 NW 681. 

{e] Practice condemned. — The 
practice of counsel in entering on the 
trial of a case knowing that an impor- 
tant witness was ill and might not be 
able to be present, and in the midst 
of the trial for the first time pre- 
senting the fact of the absence of 
‘such witness, and.then testifying as 
to what such witness said on a for- 
mer trial, reading from his own ab- 
stract of such testimony, has been 
condemned. Chicago, etce., R. Co. v. 
Mayer, 91 Ill. A. 372. 

37. Southern R. Co. v. Owen, 164 
Ky. 571, 176 SW 25; State v. Rogers, 
as sg. G. 280, 85 SE 636; McCrorey 

Garrett, 109 Va. 645, 64 SB 978, 24 
LRANS 139. 

38. Central R., etc., Co. v. Murray, 
97 Ga. 326, 22 SE 972; Peo. v. Droste, 
160 Mich. 66, 76, 125 NW 87 [quot 
Cyc]; Thornton v. Britton, 144 Pa. 
136, 22 A 1048. 

Peo. v. Droste, 160 Mich. 66, 
76° 995 NW 87 [quot Cyc]; Scoville 
v. Hannibal, etc., R. Co., 94 Mo. 84, 


87,6 SW 654 (paralysis) ; "Reg. v. Wil- 
shaw, CyiSoe Ma 145040 ECL 84. 

[a] Paralysis.—Scoville v. Han- 
nibal, ete., R. Co., 94 Mo. 84, 6 SW 


654. 
40. “Noble v. Martin, 7 Mart. N. S. 


(Las) 282; Cuff v. Storage; ete., Co., 


EVIDENCE 
Inabili- 


evidence,** and 


gris L. 263, 9 OntWR 691, 8 AnnCas 


41. Doyle v. St. Louis aes Cos 

124 Mo. ee 504, 101 SW 59 
42. U. S.—_Bennett v. ey 3 EF. 
Cas. No. 1,316, 2 Cranch C..C. 551. 

Del. —Kinney v. Hosea, 3 Del. 397. 

Ind.—Ephraims v. Murdock, 7 
Blackf. 10. 

Mass.—Costigan v. Lunt, 127 Mass. 
3854; Yale v. Comstock, 112 Mass. 267; 
Woods v. Keyes, 14 Allen 236, 92 AmD 
765; Corey v. Janes, 15 Gray 543; 
Warren v. Nichols, 6 Metc. 261; Com. 
v. Richards, 18 Pick. 434, 29 AmD 608. 

Minn.—Stein v. Swensen, 46 Minn. 
360, 49 NW 55, 24 AmSR 234. 

Nebr.—Vandewege v. Peter, 83 
Nebr. oe 1438, 119 NW 226 [cit Cyc]. 

N. Y.— Wilbur v. Selden, 6 Cow. 162. 

N. C.—Buie v. Carver, 73 N.C. 264. 

Oh.—Smith v. Smith, Wright 643; 
Bliss v. Long, Wright 351. 
tea .—Foster v. Shaw, 7 Serge. & R. 

Vt.—Marsh v. Jones, 21 Vt. 378, 52 
AmD 67. 

Va.—Caton v. Lenox, 5 Rand. (26 
Va.) 31. 


Bng.—-Rex v. Jolliffe, 4 T. R. 285, 
100 Reprint 1022. 

[a] Where the reporting witness 
was the judge before whom the for- 
mer trial was held the rule was never- 
theless applied in all its strictness. 
Bliss v. Long, Wright (Oh.) 351. 

43. Marshall v. Adams, 11 Ill. 37; 
Ephraims v. Murdock, 7 Blackf. (Ind.) 
10; Warren v. Nichols, 6 Metc. ees ) 
261; Harl v. Tupper, 45 Vt. 27 

44, U. S.—Ruch v. Rock hee 97 
U. S. 698, 24 L. ed. 1101. 

Kear Tiana ry v. Hemphill, 27 Ga. 
25. 

Ind.—Horne v. Williams, 23 Ind. 37; 
Elliott v. Adams, 8 Blackf. 103. 

Mass.—Costigan v. Lunt, 127 Mass. 


354. 
Nebr.—Omaha St. R. Co. v. Elkins, 
State, 5 Oh. St. 


39 Nebr. 480, 58 NW 164. 

Oh.—Summons v. 

325, 346; Wagers v. Dickey, Te On 
439, 49 AmD 467 [overr Bliss v. Long, 
Wright 351]. 

Pa.—Moore v. Pearson, 6 Watts & 
S. 51; Chess v. Chess, 17 Serge. & R. 
409; Wolf. v. Wyeth, 11 Sere. & R. 
149; Cornell v. Green, 10 Serge. & R. 
14; Keim v. Reading, 32 Pa. Super. 
613, 618° [eit Cye]. 

45. U. S.—Ruch v. Rock Island, 
97. Ui. (Si 693,224 tered IAODAUAES: tv. 
Macomb, 26 ®. Cas. No. 15,702, 5 Mc- 
Lean 286. 

Ala.—Central of Georgia R. Co. v. 
Carleton, 163 Ala. 62, 51 S 27; Clea- 
land v. Huey, 18 Ala. 343; Gildersleeve 
v. Caraway, 10 Ala. 260, 44 AmD 485. 

Cal.—Peo. v. Murphy, 45 Cal. 137. 

Ga.—Mitchell v. State, 71 Ga. 128; 


Trammell v. Hemphill, 27 Ga. 525; 
Riggins v. Brown, 12 Ga. 271. a 
Tll—Luetgert v. Volker, 153 Ill. 


385,39 NE 113; Iglehart v. Jernegan, 
LOST bil. 

Ind.—Horne v. Williams, 23’ Ind. 37. 

Iowa.—Fell v. Burlington, etc., R. 
Co., 43 Iowa 177; Harrison v. Charl- 
ton, 42 Iowa 5738; Rivereau v. St. 
Ament, 3 Greene 119. 

Kan.—Gannon v. Stevens, 13 Kan. 
447. 

Ky.—Thompson v. Blackwell, 17 B. 
Mon. 609. 

Me.—Lime Rock Bank v. Hewett, 
52 Me. 51; Emery v. Fowler, 39 Me. 
326, 68 AmD 627. 

Md.—Black v. Woodrow, 39 Md. 
194; Garrott v. Johnson, 11 Gill & 
TL A35) Amp 272. 


[22°05] 487 


the reporting witness should be able to state ipsis- 
simis verbis the language of the former witness.*? 
But at an early day the rigor of this requirement 
was relaxed and repetition of the essential words 
was deemed sufficient.** 

[§ 525] 2. Modern Requirements. 
be recognized that the strictness of the early require- 
ments practically nullified the rule admitting former 


It came to 


the result has been the establish- 


ment of the modern rule that it is sufficient that the 
substance*® or even the effect*® of the former testi- 


Mass.—Corey v. Janes, 15 Gray 543. 

Mo.—Carp v. Queen Ins. Co., 203 
Mo. 295,101 SW 78. 

Nebr.-—Twohig v. Leamer, 48 Nebr. 
247, 67 NW 152. 

N. H.—Young v. Dearborn, 22 N. 
H. 372. 

N. J.—Sloan v. Somers, 20 N. J. L. 


66. 

N. Y.—Martin v. Cope, 28 N. Y. 
180, 3 Abb. Dec. 182; Van Buren v. 
Cockburn, 14 Barb. 118. 

Oh. —Wagers v. Dickey, 17 Oh. 439, 
49 AmD 467; Donald v. State, 21 Oh. 
Cir. Ct. 124, 11 Oh. Cir. Dec. 483. 

Pa.—Hepler v. Mt. Carmel Sav. 
Bank, 97 Pa. 420, 39 AmR 813; Brown 
Vv. Com., 73 Pa. 321, 13 AmR 740; Jones 
Vv. Wood, 16 Pa. 25; Keim v. Reading, 
32! Pa. Super. 613. 

Tenn.—Wade v. State, 7 Baxt. 80. 

Tex.—Thurmond vy. Trammell, 28 
Tex. 371, 91 AmD 321; Houston, etc., 
R. Co. v. Smith, (Civ. ‘A.) 51 SW 506; 
Seen ae Ford, 29 Tex. Civ. A. 253, 69 
SW 487. 

Vt.—Johnson v. Powers, 40 Vt. 611; 
Williams v. Willard, 23 Vt. 369. 

“The precise words are not required, 
but the emacs of the whole testi- 

mony.’ Ha ey v. Appleyard, 110 
uy 337, 338, 36 A 244, AnnCas1914D 


46. U. S—wU. S. v. Macomb, 26 F. 
Cas. No. 15,702, 5 McLean 286: USS 
v. White, b3 FR. Cas. No 16,679, 5 
Cranch Ch C457. 

Ala.—Marler v. State, 67 Ala. 55, 42 
AmR 95;, Clealand v. Huey, 18 Ala. 
343; Gildersleeve v. Caraway, 10 Ala. 
260, 44 AmD 485. 
gaat .—Shackelford v. State, 33 Ark, 

Cal.—Peo. v. Murphy, 45 Cal. 137. 

Ga.—Trammell v. Hemphill, 27 Ga. 


525. 
Ne RCI ES v. Corgan, 59 Ill. 


Ind.—Horne v. Williams, 23 Ind. 37. 

Iowa.—Small v. Chicago, etc., R. 
Co., 55 Iowa 582, 8 NW 487; Fell v. 
Burlington, etc., R. Co., 43 Iowa 177; 
Woods v. Gevecke, 28 Iowa 561; Ri- 
vereau v. St. Ament, 3 Greene 118. 

Kan.—Solomon R. Co. v. Jones, 34 
Kan. 443, 8 P 730; Gannon v. Stevens, 
13 Kan. 447. 

La.—State v. Cook, 23 La. Ann. 347. 

Me.—-Lime Rock Bank v Hewett, 52 
Me. 531; Emery v. Fowler, 39 Me. 
326, 68 AmD 627. 

Md.—Garrott v. Johnson, 11 Gill & 
J. 173, 35 AmD 272. 

Mich.—Burson v. 
Mich. 415, 4 AmR 497. 

Miss.—Smith v. Natchez Steamboat 
Co., 2 Miss. 479. 

Mo.—Davis v. Kline, 96 Mo, 401, 9 
SW 724, 2 LRA aS 

83 


Huntington, 21 


Nebr.—Vandew ter, 
Nd 140, 1438, 119 “Nw “3.26 Tete Cyc}. 
aa N. H.—Young v. Dearborn, 22 N. 


N. J.—Sloan v. Somers, 20 N. J. L. 


66. 

N. C.—Carpenter v. Tucker, 98 N. 
C. 316, 3 SE 831; Ballenger v. Barnes, 
14 N. C. 460 

Oh. —Wagers v. Dickey, 17 Oh. 439, 
49 AmD 467; Donald v. State, 21 Oh. 
Cir. Ct. 124, 11 Gh. Cir. Dec. 483. 

Pa.—Hepler v. Mt. Carmel Sav. 
Bank, 97 Pa. 420, 39 AmR 813; Gould 
v. Crawford, 2°Pa, 89. 

S. C.—State v. Jones, 29 S. C. 201, 
7 SE 296. 

Tenn.—Planters’ Bank v. Massey, 2 
Heisk. 360. 

Tex.—Thurmond vy. Tramm, '1, 28 
Tex. 371, 91 AmD 321; Dwyer v. Bas- 
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mony ¢an be given by the reporting witness. 
practical application of this rule is by no means 
uniform. Some courts still require very strict 
accuracy in reporting the language of the former 
witness,*? while others are satisfied with a less strict 
adherence to what was actually said by the witness, 
provided it appears that a substantially correct 
report of his testimony is presented.#® 
appear to the satisfaction of the court that the 


sett, 1 Tex. Civ. A. 513, 21 SW 621. 
. Vt.—Whitcher v. Morey, 39 Vt. 459. 


Va.—Caton v. Lenox, 5 Rand. (26 
Va.) 31. 
Wis.—Jackson v. State, 81 Wis. 


127, 51 NW 89. 

fing. —Pyke v. Crouch, 1 Ld. Raym. 
130,91 Reprint 1387, 

[a] Main and principal points.— 
It is sufficient if “the main and prin- 
cipal points’ can be given. Ruch v. 
Laas Island, 97 U. S. 693, 24 Li ed: 
10 

47. Mass.—Costigan v. Lunt, 127 
Mass. 354; Yale y.. Comstock, 112 
Mass. 267; Melvin v. Whiting, 7 Pick. 
7(o¥ Warren v. Nichols, 6 Mete. 261. 


Mo.—Scoville v. Hannibal, ete: R. 
Co., 94 Mo. 84, 6 SW 654. 
Oh.—Summons v. State, 5 Oh. St. 


825. 

Vt.—-TEarl v. Tupper, 45 Vt. 275. 

Wis.—Elberfeldt v. Waite, 79 Wis. 
284, 48 NW 525; Zitske v. Goldberg, 
88 Wis. 216. 

{a] Statements of standards re- 
quired.—(1) ‘Great strictness is re- 
quired, under our decisions, in prov- 
ing the testimony of a deceased wit- 
ness, given at a former trial. The 
party must go beyond what is re- 
quired in proving an ordinary conver- 
sation, where testimony of the sub- 
stance of the conversation is enough. 
There must be a close approach to 
verbal accuracy in giving the sub- 
stance of the language used. The 
rule in this state was established 
many years ago in Com. v. Richards, 
18 Pick. (Mass.) 434, 29 AmD 608. 
Jt was expounded and reaffirmed by 
a majority of the court in Warren v. 
Nichols, 6 Metc. (Mass.) 261, and has 
been applied repeatedly in later cases. 
It was established when the rules 
of evidence were far more strict and 
narrow than they are to-day. The 
policy of the law in regard to the 
admission of declarations, has been 
materially modified by our statutes 
permitting the introduction of the 
declarations of deceased persons gen- 
erally, if they are made in good faith, 
and before the commencement of the 
suit on trial. R. L. c. 175, § 66. The 
wisdom of holding the rulé so strictly 
has been denied or doubted by many 
eminent judges from the beginning, 
and there is a reason for applying it 
with more liberality than formerly. 
In the latest case in which it was dis- 
cussed (Costigan v. Lunt, 127 Mass. 
354), decided more than thirty years 
ago, it was reaffirmed, but applied 
far more liberally than the language 
of the early cases would seem to per- 
mit. The witness who had testified 
in that case had taken down the 
testimony of the deceased witness at 
the former trial, ‘so far and as fast 
as he could, not taking some parts 
of it, but all he considered material.’ 
He said that ‘he could not testify 
word for word what Jackson said, 
but he would give the substance of 
the words.’ He ‘was permitted to tes- 
tify, . . that Jackson’s words were 
substantially these,’ ete. This testi- 
mony was held competent. The judge 
who gave the opinion said: ‘We do 
not understand this rule to require 
the ipsissima verba of the former 
witness to be reproduced. He may 
have testified, speaking in the first 
person, and his testimony may be re- 
peated | as if he spoke in the third 
person.’ We think this decision, espe- 
cially when considered in connection 
with the statutes enacted in recent 
years upon kindred subjects, justified 
the admission of this testimony in 


EVIDENCE 
The 


mony given by 


It must 


the present case.” Jaquith v. Mor- 
riil, 204 Mass. 181, 189, 90 NE 556. 
(2) It is sufficient to state “the sub- 
stance of the testimony in the very 
words of the witness.’’ Williams v. 
Willard, 23 Vt. 369; Marsh v. Jones, 
21 Vt. 378, 52 AmD 67. (8) Where 
the reporting witness testified that 
he took minutes of the former testi- 
mony “with substantial accuracy 
. the exact words in many in- 
stances, although not in every particu- 
lanvz% this was sufficient. Harl v. 
Tupper, 45 Vt, 275, att FADPs Whit- 

chee v. Morey, 39 Vt. 45 
onion: 39 Me. 


Me.—Emery v. 
326° 63 AmD 627. 

Md.—Garrott v. Johnson, 11 Gill & 
J. 173, 35 AmD 272. 
et J.—Sloan v. Somers, 205 Need ake 

N. Y.—Martin v. Cope, 28 N. Y. 130, 
3 Abb. Dec. 182; New York County 
Nat. Bank v. Herrman, 173 App. Div. 
814, 160 NYS 422; Clark v. Vorce, 15 
Wend. 193, 30 AmD 53. 

Pa. —Hepler v. Mt. Carmel Sav. 
Bank, 97 Pa. 420, 39 AmR 813; Wolf 
v. Wyeth, 11 Serge. & R. 149. 

Tenn.—Kendrick v. State, 10 Hum- 
phr. 479. 

held 


{a] Standards sufficient.— 


(1) “Where the witness on the stand’ 


cannot recollect the very words of the 
deceased witness, he may state in his 
own language the facts as detailed by 
that witness, as they were impressed 
upon his mind at the time; and this 
applies as well to the cross-examina- 
tion as to the examination in chief.” 
Hepler v. Mt. Carmel Sav. Bank, 97 
Pa. 420, 424, 39 AmR 813. (2) “It 
is sufficient if the witness is able to 
state the substance of what was 
sworn to on the former trial, or what 
he believes to be substantially the 
words of the witness, not the conclu- 
sion to which the words of the de- 
ceased witness conducted the mind 
of the present witness.” Sloan v. 
Somers, 20 N. J. L. 66, 67. (3) It is 
sufficient for the reporting witness to 
prove that the former witness “in 
giving in his testimony deposed to 
certain facts.” Garrott v. Johnson, 
11 Gill & J. (Ma.) 178, 183, 35 AmD 
scay cigs Black v. Woodrow, 39 Md. 
Pine Ark.—Clinton v. Estes, 20 Ark. 

Me.-——Kmery v. Fowler, 39 Me. 326, 
63 AmD 627. 

Mass.—Corey v. Janes, 15 Gray 543. 

Mo.—Scoville v. Hannibal, ete., R. 
Co., 94 Mo. 84, 6 SW 654. 

Nebr.—Vandewege v. Peter, 83 
Nebr. 140, 148, 119 NW 226 [quot 
Cyc]; Omaha St.’ R. Co. v. Elkins, 39 
Nebr. 480, 58 NW 164. 

R. I.—Carr v. American Locomotive 
Co., 29 R. I. 276, 70 A 196, 201 [quot 
Cy¢l. 

Va.—Wise Terminal Co, v. McCor- 
mick, 107 Va. 3876, 379, 58 SE 584 
[quot Cyc]. 

Wash.—Duffy v. Blake, 91 Wash. 
140, 157 P 480, 481 [quot Cye]. 

“Whatever is the degree of strict- 
ness required by the law established 
in a particular jurisdiction, it must 
affirmatively appear to the satisfac- 
tion of the court that the reporting 
witness can give either the language 
of the original testimony or its sub- 
stance, and, if it appears that the 
witness cannot give the entire exami- 
nation with the required certainty, his 
evidence would be rejected.” Vande- 
weee v. Peter, 83. Nebr. 140, 143, 119 
NW 226 [cit Cyc] (an attorney who 
took part in the former trial of a 
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reporting witness can comply with whatever degree 
of strictness is required by the law of the jurisdic- 
tion in which the former testimony is to be used.4? 

[§ 526] 38. Entire Examination. 
ing witness must be able to recollect all the testi- 


The report- 


the former witness,®°® at least so 


far as it relates to matters relevant to the action in 
which it is sought to be used.*! 
the reporting witness shall be able to state what the 


This requires that 


cause, and heard the testimony of a 
witness given therein, but is unable 
to remember his evidence, or the sub- 
stance of all that the witness testi- 
fied to both on direct and cross-ex- 
amination, is not competent to repro- 
duce the evidence of such witness, 
and the fact that he made notes of a 
part of the evidence, from which he 
can only partially refresh his recol- 
lection, does not render him compe- 
tent). 
50. U. S.— Rumford Chemical 
Works v. Hygienic Chemical Co., 148 
Fed. 862 [aff 154 Fed. 65, 83 CCA 177, 
certiorari den 207 U. S. 592, 28 SCt 
257, 52 L. ed.-355, and aff 215 U.S. 
156, 30 SCt 45, 54 L. ed. 137]. 
Ala.—Central of Georgia R. Co. v. 
Carleton, 163 Ala. 62, 51 S 27 
Ark.—Vaughan v. State, 58 Ark. 
353, 24 SW 885. 
Ga.—Puryear v. State, 63 Ga. 692. 


Iil.— Miller v. Peo., 216 Ill. 309, 
74 NE 743. 

lowa.—Harrison v. Charlton, 42 
Iowa 573. 


IKcy.—Bush v. Com., 80 Ky. 244, 

Me.—Emery v. Fowler, 39 Me. 326, 
63 AmD 627. 

Mass.—Woods v. Keyes, 14 Allen 
236, 92 AmD 766. 

Miss.—Gamblin v. State, 82 Miss. 
13, 3309" 724. 

Nebr.—Vandewege v. Peter, 83 
Nebr. 140, 119 NW 226. 

N. H.—Tibbetts v. Flanders, 18 N. 
H. 284. ‘ 

Oh.—Summons vy, State, 5 Oh. St. 
325 [aff 1 Oh. Dec. (Reprint) 416, 9 
WestLJ 407]. 

Tenn.—Hendrick v. State, 10 Hum- 
phr. 479. 
pasoee .—Foley v. State, 11 Wyo. 464, 

“The eae is settled that where 
proof is offered of what a deceased 
witness has testified at a former 
hearing, it must be not merely a part 
of it, or the substance of it, but the 
whole of ‘the testimony touching the 
matter in controversy.” Woods v. 
Keyes, 14 Allen (Mass.) 236, 238, 92 
AmD 765. 

{a] Specific assertion not neces- 
sary.—W here a witness swears to the 
testimony of a witness at a former 
trial he need not assert in terms his 
ability to give the substance of the 
whole of such testimony. 1 Oa | 
enough that his testimony shows that 
it does give this substance. Vaughan 
v. State, 58 Ark. 353, 24 SW 885. 

{b] An incomplete transcript of 
the stenographer’s notes of a wit- 
ness’s evidence, although correct as. 


far as it goes, is inadmissible. 
Beavers v. Bowen, 80 SW 1165, 26; 
KyL 291. 

51. Ind.—Horne v. Williams, 23 
Ind. 3 


dis 
Md.—Black v. Woodrow, 39 Md. 194. 
Mass.—Wood y. Keyes, 14 Allen: 
488, 92 AmD 765. 
C.—Buie v. Carver, 73 N. C. 264.: 
Pa. —Brown v. Com., 73 Pa. S21, 1S 
AmR 740. 
Tenn.—Planters’ Bank v. Massey, 2 
br hae 360. 
Tex.—Bennett v. State, 32 Tex. Cr. 
216, 22 SW 684 
40 Vt. 


arte _—Johnson v. 

fa] Where the former evidence 
constitutes an admission it seems that 
plaintiff is entitled to introduce mere- 
ly such part of the evidence as con- 
tains the admission. Schearer v. Har- 
ber, 36 Ind. 536; Johnson v. Powers, 
40 Vt. 611. 

{b] Where entire examination not 


Powers, 


For later cases, developments and changes in the law see.cumulative Annotations, same title, page and note number, 
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former witness said both on direct examination and 
on cross-examination,®? where it appears that there 
was a cross-examination,°? the result of which was 
to modify the testimony given on direct examina- 
tion.** It has been laid down that the entire testi- 
mony of the former witness should be put in evi- 
dence,°° but it has also been held that, where the 
transcript of the former testimony was very long, 
it was proper to permit counsel for each party to 
read only so much of it as he desired.5¢ 
adverse to the party introducing the former testi- 
mony may supplement the evidence thereof 


given.5? 


[§ 527] G. Media of Proof—1. 


Memoranda—a. 


In General. Where the original 
testimony was reduced to writing under the sanction 


EVIDENCE 


the witness has 


The party 


as 
used.& 
Notes or 


randa for proof 


of the court the writing is competent and the best 


‘ heard.—Where a partially deaf wit- 


ness admitted that he did not hear 
all that the original witness had said 
except upon a given point, the su- 
preme court of North Carolina re- 
jected the evidence, questioning 
whether the reporting witness could 
be sure that he had heard all that the 
first witness said on a certain point 
when he had not heard all of his evi- 
dence. Buie v. Carver. 73 N. C. 264. 

52. Ala.—Magee v. Doe, 22 Ala. 699; 
Gildersleeve v. Caraway, 10 Ala. 260, 
44 AmD 485. 

Ga.—Denson v. Denson, 111 Ga. 809, 
35 SE 680; Columbus v. Ogletree, 102 
Ga. 298, 29 SE 749. 

Tll.—Aulger v. Smith, 34 Ill. 534. 


Iowa.—Harrison v. Charlton, 42 
Iowa 578. ; 

Me.—Emery v. Fowler, 39 Me. 326, 
63 AmD 627. 


Md.—Black v. Woodrow, 39 Md. 194. 
Mass.—Woods v. Keys, 14 Allen 
236, 92 AmD 766; Warren v. Nichols, 6 
Mete. 261, 266. 
J es a ae v. ‘Traub, 27 Mich. 
od. 
Nebr.—iIn re O’Connor, 101 Nebr. 
617, 164 NW 570. 

N. Y.—Peo. v. Hayes, 140 N. Y. 484, 
35 NE 951, 37 AmSR 572, 23 LRA 830; 
Parmenter v. Boston, etc., R. Co., 37 
Hun 354. 2 
N. C.—Whitmire v. Heath, 155 N. 
C. 304, 71 SE 313. 

Pa.—Philadelphia, etce., R. Co. v. 
Spearen, 47 Pa. 300, 86 AmD.544. 

Tenn.—Wade v. State, 7 Baxt. 80. 

Vt.—Johnson v. Powers, 40 Vt. 611. 

Wyo.—Foley v. State, 11 Wyo. 464, 
T2 P 627. 


‘Not only should the facts deposed 


to by the deceased witness be stated, 
but all the facts deposed to by him, 
as well upon the direct as the cross- 
examination.” Black v. Woodrow, 39 
Md. 194, 220. 

[a] ‘The witness need not distin- 
guish in bis notes between the differ- 
ent stages of examination, that is be- 


‘tween direct and cross-examination. 


Rhine v. Johnson, 27 Pa. 30 

53. Philadelphia, ete., R. Co. v. 
Spearen, 47 Pa. 300, 86 AmD 544; 
Tien vy. Chess, 17 Serg. &' R. (Pa.) 
09. 

54. Chess v. Chess, 17 Serg. & R. 
(Pa.) 409. 

fa]. Tlustrations.—(1) Where the 
reporting witness testified from his 
minutes of the direct evidence and 
stated that he knew, from the fact 
that he kad not taken down anything 
which had been said on cross-exami- 
nation, that nothing had been stated 
by the witness ‘‘differing from the 
testimony in chief,’ the evidence was 
competent. Marsh vy. Jones, 21 Vt. 
378, 379, 52 AmD 67. (2) Where the 
witness testified that he recollected 
nothing as to the cross-examination, 
but would have recollected it had the 
cross-examination changed the effect 
of the direct, the testimony was com- 


potent: Williams v. Willard, 23 Vt. 
369. 
55. Rumford Chemical Works v. 


Hygienic Chemical Co., 148 Fed. 862 
{atf 154 Fed. 65, 83 CCA 177, certiorari 
592, 28 SCt 257, 52 L. 


ed. 355, and aff 215 U. S. 156, 80 SCt 
45, 54 L. ed. 187]. 

56. Randall v. Peerless Motor Car 
Co., 212 Mass. 352, 99 NE 221. 

57. Burnett v. State, 87 Ga. 622, 
13 SH 552; Miller v. Peo., 216 Ill. 309, 
74 NE 743; Dalen v. Coddington, (N. 
D.) 167 NW 384; Weeks v. McNulty, 
101 Tenn. 495, 48 SW 809, 70 AmSR 
693, 438 LRA 185. 

[a] Thus. where plaintiff has 
given in evidence the cross-examina- 
tion of defendant in another suit 
against him in which the issues were 
identical, to show an admission, de- 
fendant is entitled to give the testi- 
mony in_ chief bearing thereon. 
Weeks v. McNulty, 101 Tenn. 495, 48 
SW 809, 70 AmSR 693, 438 LRA 185. 

58. Shirley v. State, 144 Ala. 35, 
40 S 269; Butler v. State, 83 Ark. 
272,103 SW 382; Walker v. Walker, 14 
Ga. 242; Sullivan v. State, 6 Tex. A. 
319, 32 AmR 580. 

59. U. S.—Ruch v. Rock Island, 97 
U. S. 693, 24 L. ed. 1101. 

Ala.—Torrey v. Burney, 113 Ala. 
496, 21 S 348. 

Ark.—Petty v. State, 76 Ark. 515, 
519, 89 SW 465 [cit Cyc]. 

Cal.—Peo. v. Lem You, 97 Cal. 224, 
82 se iAS 
yen C.—Anderson v. Reid, 10 App. 

Ill.—Luetgert v. Volker, 153 Ill. 385, 
39 NE 113; Mineral Point R. Co. v. 
Keep, 22 Ill. 9, 74 AmD 124, 

Ind.—Fisher v. Fisher, 131 Ind. 462, 
29 NE 31; Houk y. Branson, 17 Ind. 
A. 119, 45 NE 78. 

Ky.—Wilson v. Com., 54 SW 946, 
21: Kyl 1333; 

Me.—Lime Rock Bank v. Hewett, 
52 Me. 531; Welcome v. Batchelder, 
23 Me. 86. 

Mass.—Jaquith v. Morrill, 204 
Mass. 181, 90 NE 556; Costigan v. 
Lunt, 127 Mass. 354. 

Minn.—Stahl v. Duluth, 71 Minn. 
341, 74 NW 143. 

Mo.—State v. Able, 65 Mo. 357. 

N. J.—Sloan v. Somers, 20 N. J. L. 


66. 

ene Y.—Grimm v. Hamel, 2 Hilt. 
N. C.—Carpenter v. Tucker, 98 N. 

C. 316, 8 SE 831. 


Pa.—Milis v. O’Hara, 4 Binn. 108. 
Wash.—Kellogg v. Scheuerman, 18 
Wash. 1293.51" P3445- 52 4P 7 


Wis.—Rounds v. State, 57 Wis. 45, 
14 NW 865. 
60. U. S. v. Wood, 27 F. Cas. No. 


16,756, 3 Wash. C. C. 440; Yancey v. 
Stone, 27 S. C. Eq. 429. 

61. U. S.—Ruch v. Rock Island, 97 
U. 'S. 693, 24 L. ed. 1101..-But see 
supra note 60. 

Cal.—Peo. v. Murphy, 45 Cal. 137. 

Tll.—Luetgert v. Volker, 153 Ill. 385, 
39 NE 113; Mineral Point R. Co. v. 
Keep, 22 Ill. 9, 20, 74 AmD 124; 
Bredt v. Simpson, 95 Ill. A. 333; Chi- 
eago, ete., R. Co. v. Harmon, 17 Ill. 
A. 640; Chicago, etc., R. Co. v. Har- 
mon, 16 Ill. A. 31. 

Towa.—Moore v. Moore, 39 Iowa 461. 

Mass.—Holden vy. Prudential Ins. 
Co., 191 Mass. 153, 77 NE 309; May- 
berry v. Holbrook, 182 Mass. 463, 65 
NE 849. 
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evidence.5® A person who has taken contemporan- 
eous notes of the former testimony may use them to 
refresh his recollection.*® 


It has been held that if 
no present recollection he cannot 


make the notes evidence by testifying to a recollec- 
tion that the notes were accurate when made,®° but 
the overwhelming weight of authority is to the con- 
trary;®t and a fortiori, it is no objection that a 
reporting witness cannot state the former testimony 
from his recollection alone without reference to his 
minutes or memoranda.® 
the original notes have been lost, a copy may be 


Where it is shown that 


[§ 528] b. Of Attorney. Notes taken by coun- 
sel for the purpose of the trial are competent memo- 


of former evidence;®* and may be 


Mich.—Lucker v. Liske, 111 Mich. 
683, 70 NW 421; Fisher v. Kyle, 27 
Mich. 454. 

Minn.—Amor v. Stoeckele, 76 Minn. 
180, 78 NW 1046. 

Mont.—State v. Byers, 16 Mont. 
565, 41 P 708. 

Nebr.—Hair v. State, 16 Nebr. 601, 
21 NW 464. 

oO Same enon v. Sinsbaugh, 15 N. 

N. C—Jones v. Ward, 48 N. C. 24, 
64 AmD 590. 

Pa.—Rothrock vy. Gallaher, 91 Pa. 
108; Pratt v. Patterson, 81 Pa. 114; 
Rhine v. Robinson, 27 Pa. 30. 

S. C.—State v. Rawls, 11 8. Cc. L. 
331. But see supra note 60. 

Tex.—Cooper v. Ford, 29 Tex. Civ. 
A. 253, 69 SW 487. 

Vt.—Whitcher v. Morey, 39 Vt. 459; 
Marsh v. Jones, 21 Vt. 378, 52 AmD 


“The statement that the notes were 
accurate fairly included the fact that 
the notes showed everything that the 
witness said upon any material mat- 
ter.” Jaquith v. Morrill, 204 Mass, 
181, 189, 90 NE 556. : 

62. Jaquith v. Morrill, 204 Mass. 
181, 90 NE 556; Van Buren v. Cock- 
burn, 14 Barb. (N. Y.) 118; Reg. v. 
Plummer, 1 C. & K. 600, 47 ECL 600. 

63. Ala—Matthews v. State, 96 
Ala. 62, 11 S 208. 

Ga.—Leegett v. State, 97 Ga. 426, 
24 SE 165; Oliver v. State, 94 Ga. 
83, 21 SE 125. 

Mich—Peo. v. Hinchman, 75 Mich. 
587, 42 NW 1006, 4 LRA 707. 

Tex.—Potts v. State, 26 Tex. A, 
663, 14 SW 456. 

Vt.—Whitcher v. Morey, 39 Vt. 459. 

64, Ill—Mineral Point R. Co. v. 
Keep, 22 Ill. 9, 20, 74 AmD 124. 

N. Y.—Clark v. Vorce, 15 Wend. 193, 
30 AmD 53. 

N. G.—Ashe v. De Rossett, 50 N. 
C, 299, 72 AmD 552. 

Pa.—Brown v. Com., 73 Pa. 321, 13 
AmR 740; Moore vy. Pearson, 6 Watts 
& §. 51; Flanagin *v. Leibert, Bright- 
ly 61. 

Vt.—Earl v. Tupper, 45 Vt. 275. 

Hing.— Reg. v. Bird, 5-Cox ©. CG: 11. 

fa] Weight of evidence.—‘When 
counsel for the plaintiff argue how 
imperfect this sort of second-hand 
evidence must be, particularly when 
coming from counsel, tinged by. all 
their prejudices in favor of their own 
client, they say nothing but what I 
most fully concur in. It is evidence 
which has in it nothing like the sanc- 
tity of a deposition; it specially re- 
quires the good sense of a jury. Coun- 
sel may sometimes take notes, chiefly 
to assist their own arguments; they 
may set down part, and trust to 
memory for part. But if the notes 
on one side are not fully trusted, 
what more obvious correction than to 
have the notes on the other side pro- 
duced and sworn to, if they can be 
sworn to, or the notes of the judge, 
or recourse had to the memory of 
jurors or other persons present, if it 
shall be insisted that memory is safer 
than. writing?” Chess v. Chess, 17 
Serg. & R. (Pa.) 409, 412. 
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used to refresh his recollection;®> but are not evi- 


dence per se.°° 


[$ 529] c. Of Judge. 


The minutes of the 
judge before whom the former trial or hearing was 
held are competent evidence of the testimony given 
thereat,®°” provided, but not unless, they are proper- 
ly authenticated®® by the oath of the judge,®® and 
reinforced by some personal recollection on his 
part.7° Such minutes, not being an official record, 
are no higher grade of evidence than any other com- 


EVIDENCE 


lessened by the 
[§ 530] 


A 


ographer.** 


petent evidence of the former testimony,’ and in 


65. 
316, 3 SE 831. 
64 


66. U. S—uU. S. v. Woods, 28 F. 
Cas. No. 16,756, 3 Wash. C. C. 440. 

Til. —Mineral Point R. Co. v. Keep, 
22 Til. 74 AmD 124. 

Md. » tone v. Waters, 35 Md. 531. 

N. Y.—Green v. Brown, 3 Barb. 119. 

Pa.—Lightner v. Wike, 4 Sere. & 
R. 203; Miles v. O’Hara, 4 Binn. 108. 

Eng.—Reg. v. Plummer, 1 C. & K. 
600, 47 ECL 600. 

{a] Reason for rule.—‘“It' is no 
part of the counsel’s duty to take 
down the whole testimony of a wit- 
ness, and in most cases it would be 
impracticable for him to do so; gen- 
erally he does no more than note 
down those parts of the testimony 
which appear to him to be material, 
or most worthy to be noted, or tend- 
ing to support his own side of the 
ease; and to admit the notes thus 
taken to be read in evidence, as proof 
of the testimony which had been 
given, would be a very unsafe prac- 
tice; and we do not find it sanctioned 
by any decided case.” Waters v. Wa- 
ters, 35 Md. 531; 539: 

67. Ala.—Sanford v. State, 143 Ala. 
78, 39 S 370 

Ark.—Sneed v. State, 47 Ark. 180, 
1 SW 68. 

Towa.—State v. Maloy, 44 Iowa 104. 
Pe .—Yale v. Comstock, 112 Mass. 
Nev.—State v. Johnson, 12 Nev. 121. 


See also supra note 


N. Y.—Huff v. Bennett, 6 N. Y. Su- 
per. 120 [aff 6 N. Y. 337]. 
Pa.—Thornton v. Britton, 144 Pa. 


126, 22 A 1048; Rothrock vy. Gallaher, 
91 Pa. 108; Wright v. Cumpsty, 41 
Pa. 102; Jones v. Wood, 16 Pa. 25. 
R. I.—Fitzpatrick v. Fitzpatrick, 
6 R. I. 64, 75 AmD 681. 
Tenn.—tTrigally v. 
Coldw. 382. 
Vt.—Johnson v. Powers, ine Vt. 611; 
Whitcher v. Morey, 39 Vt. 
Eng.—Crease v. om oe c M. & 
R. 738, 150 Reprint 313; Hargrave Vv. 
Hargrave, 10 Jur. 957; Doncaster v. 
Day, 3 Taunt. 262, 128 Reprint 104; 
Kelyng p 55 (4). 
net C.—Cunliffe v. Cunliffe, 8 B. C. 


[a] On a second trial before the 
same judge, the judge’s minutes 
taken on a former trial are not com- 
petent to prove the testimony of a 
witness at such former trial. Mc- 
Ravy v. Barto, 114 App. Div. 262, 99 
NYS 712, 37 NYCivProc 173. 

{b] Production of minutes not 
compelled.—Scougull v. Campbell, 1 
Chit. 283, 18 ECL 156. 

68. McRavy v. Barto, 114 App. Div. 
262, 99 NYS 712. 

69. Miles v. O’Hara, 4 Binn. (Pa.) 
108; Whitcher v. Morey, 39 Vt. 459; 
Reewnves Child, 5'Coxs@p Cril97.. 

{al Examination of judge disap- 
proved.—(1) The practical inconveni- 
ence of calling on a presiding justice 
to state testimony taken before him 
is so marked that an English court 
has advised grand jurors not to sum- 
mon a chairman of quarter sessions 
to give evidence of what was testi- 
fied to before him. Reg. v. Gazard, 8 
Cc. & P. 595, 34 ECL 911. (2) In Can- 
ada also it has been considered that 
the presiding justice ought not to be 


Memphis, 6 


examined. Savard v. Vallee, (Que.) 
4 Decis. de Int. 85. 
70. Hawaii.—Kapiolani Est., Ltd. 


Carpenter v. Tucker, 98 N. C.|v. Thurston, 17 Hawaii 312. 


Tll.—Mineral Point R. Co. v. Keep, 
22 Ill. 9, 74 AmD 124. 

N. Y.—Huff v. Bennett, 6 N. Y. 337 
[aff 4 N. Y. Super. 120]; Grimm v. 
Hamel, 2 Hilt. 434. 

Pa.—-Livingston v. Cox, 8 Watts & 
S. 61; Foster v. Shaw, 7 Serg. & R. 156. 

Wis.—Eeggett v. Allen, 119 Wis. 
625, 96 NW 808. 

Wng.—Ex p. ae a er 6 Madd. 
113; 56 Reprint 1035 

B. C.—Cunliffe v. ‘ Cunliffe, Sy BC! 


18. 
ed 59 Cal. 


34 

Ga. —Golden Geovgle v. McManus, 
113 Ga. 982, 39 SH 4 

Tl. —TLoughry Ve Mai 34 Ill, A. 523. 

Mich.—Barker vy. Hebbard, 81 Mich. 
267, 45 NW 964 

Nebr.—German Nat. eo a Leon- 
ard, 40 Nebr. 676, 59 NW 1 

N. Y.—Grimm v. Hamel, 2 Oat, 434. 

Vt.—Earl v. Tupper, 45 Vt. 205, 283. 

72. Jackson v. State, 81 Wis. 127, 
51 NW 89. 

73. Padgitt v. Moll, 159 Mo. 148, 60 
SW 121, 81 AmSR 347, 52 LRA 854. 

74. Ind.—Bass v. State, 136 Ind. 
165, 86 NE 124. 

Iowa,—Kreuger’ v. Sylvester, 100 
Towa 647, 69 NW 1059. 

par Ba Peay v. Wright, 58 Kan. 
525, 50 P 444 

Ry eohake Vv. Com,, 104 SW 1008, 31 
KyL 1232. 

Minn.—Minneapolis Mill Co. v. 
Minneapolis, etc., R. Co., 51 Minn. 304, 
53 NW 689. 

Mo.—Bradley v. Spickardsville, 90 
Mo. A. 416. 

Oh.—Hutchinson vy. State, 28 Oh. 
CireCe, 5915 

Pa,—Smith v. Brown, 19 Pa. Dist. 
632 [aff 229 Pa. 147, 78 A 65]. 

W. Va.—Bare v. Victoria Coal, etc., 
Co. 73 W. Va. 632, 80 SE 941 

Wis.—Jackson v. State, 81 Wis. 127, 
51 NW 89. 

“Reporters acting under the sanc- 
tion of an oath, and being required to 
take down in full the questions put 
to witnesses and the answers given 
by them,—the means are afforded to 
the parties and to the court to pre- 
sent in a case the testimony of wit- 
nesses more completely and accurate- 
ly than it could ordinarily be done by 
the mere recollection of those who 
may have heard the _ testimony.” 
Slingerland v. Slingerland, 46 Minn. 
100, 103, 48 NW 605. 

[a] Experience has “demonstrated 
the impartiality and almost absolute 
accuracy of the notes of court stenog- 
raphers.” Wilmoth vy. Wheaton, 81 
Kans 12:9,..31,0105 P 39. 

75. U. S.—Mattox v. U. S., 156-U. 
S; 287,.15 SCt 337, 39 1L..ed. 409: 

Ala.—Godau v. State, 179 Ala. 27, 
60 S 908; Alabama Western R. Co. v. 
Downey, 177 Ala. 612, 58 S 918. 

Cal.—Peo, v. Garnett, 9 Cali Awl94, 
98 P 247. 

Colo.—Daniels v. Stock, 23 Colo. A. 
529, 130 P 1031 
er .—State v. Rash, 25 Del. 77, 78 

D. C.—Miller v. U. S., 41 App. 52. 

Ga.—Freeman v. Young, 147 Ga. 
699, 95 SE 236. 


Cal.—Peo. v. Qurise, 


tout .—Levine v. Carroll, 121 Ill. A. 
Ind.—Blish v. Greer, (A.) 120 NE 
606; Iowa L. Ins. Co. v. Haughton, 


(A.) 85 NE 127. 
Towa.—Spiers v. Hendershott, 142 


d. Of Stenographer. 
having testimony taken down in shorthand is to 
preserve it for future reference,’* and there is a 
very general tendency to recognize the accuracy 
and disinterestedness of the work of an official sten- 
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modern times their importance and use has been 


use of stenography in court.” 
The purpose of 


transcript of the stenographer’s 


notes may be used to prove the testimony given by 
a witness at a former trial,’> although it is not evi- 


Iowa 446, 120 NW 1058; In re Wilt- 
sey, 135 Towa 430, 109 NW 776. 
Kan.—New v. Smith, 94 Kan. 6, 145 
idee LRA1915F 771, AnnCasi917B 
Ky.—Cantrell v. Hewlett, 2 Bush 
pits Baylor v. Smithers, 1 T. B. Mon. 


Mass.—Randall v. Peerless Motor 
Car Co., 212 Mass. 352, 99 NE 221. 

Minn.—Slingerland v. Slingerland, 
46 Minn. 100, 48 NW 605. 

Miss.—Mackmasters v. State, 83 
Miss. 1, 35 S 302. 

Mo.—State v. Barnett, 203 Mo. 640, 
102 SW 506; Miller v. Geeser, 193 Mo. 
A. 1, 180 SW 3; Showen v. Metro- 
politan St. R.-Co., 164 Mo. A. 41, 148 


SW 135; Estes v. Missouri Pac. R. 
Co., 111 Mo. A. 1,.85 SW 909. 


N. C.—Cooper v.- Southern R. Co., 
170 N. C. 490, 87 SE 322. 
N. D.—Felton v. Midland Conti- 


pestal R. Co., 32 N. D. 228, 155 NW 


Okl1.—St. Louis, ete, R. Co. v. 
Walker, 160 P 79; Ray v. Henderson, 
44 Okl. 174, 144 P 175. 

Or.— Beard v. Royal elsinpss of 
America, 60 Or. 41, 118 P 171 

Pa.—Molloy v. Us Express Co., 
22 Pa. Super. 173. 

Philippine.—U. S. v. Choa Tong, 22 
Philippine 562 

S. C.—Henderson v. Lydia Cotton 
Mills, 96 SE 539. 

Tex.—Texas, etc., R. Co. v. Wil 
liams, (Civ. A.) 178 SW 701; Wag- 
goner v. Sneed, (Civ. A.) 138 SW 
219; Wiener v. 4weib, (Civ. A.) 128 
Sw 699; Combest v. Wall, (Civ. A.) 
115 SW 354 

Utah.—State v. Vance, 38 Utah 1, 
110 P 454 

Wis.—Howard v. Baldenville Lum- 
ber Co., 184 Wis. 644, 114 NW 1114; 
Wells Vv. Chase, 126 Wis. 202, 105 NW 
799; Wilson v. Noonan, 35 Wis. 321. 

Eng.—Wright v. Doe, 1 A. & E. 3, 
goee 28, 110 Reprint 1109, 11 ERC 

“The rule is quite generally estab- 
lished, even in the absence of a stat- 
ute, that the testimony of a witness 
at a former trial, transcribed by the 
court stenographer and reporter who 
took it dcwn, may be proved in a sub- 
sequent trial between the same par- 
ties and involving the same issues, 
by introducing such report thereof; 
provided that the witness is dead, in- 
sane, beyond the jurisdiction of the 
court, or is sick and unable to tes- 
tify, or cannot be found after dili- 
gent search, or appears to have been 
kept away by the adverse party.” 
Daniels v. Stock, 23 Colo. A. 529, 532, 
130 P 1031. 

{a] In federal courts the steno- 
graphic report of former testimony 
is admissible, if the witness was fully 
examined and cross-examined and the 
report is correct and complete. Mat- 
tox VAI. Si, 166 US. cade Losses 
39) Iss ed. 409; In re Kapian, 213 Fed. 
753, 130 CCA 267; Chicago, etc., R. 
ey v.-Myers, 80 Fed. 361, 25 CCA 

{b] The court may order by con- 
sent (1) that the stenographer’s min- 
utes be evidence of the testimony of 


dead or unavailable witnesses. State 
v. Foulk, 57 Kan. yore 45, P .603% 
Wright v. Doe, 1 A. & EB. 3, 28 ECL, 


28, 110 Reprint AO O aT ERC 248. (2) 
Consent to such an order precludes a 
party from further objection to the 
evidence. Wright v. Doe, supra. 


For later cases, developments and changes in the law see cumulative Annctations, same title, page and note number. 
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dence per se,’* except where it has been given this 
The transcript must be authen- 
ticated by the oath of the stenographer,’ or its 
accuracy established in some other way.7® Such a 
transcript has been said to be the best evidence of 
the former testimony of a witness,8° and has even 
been accorded a prima facie effect,®1 but it is not 
conclusive even though made admissible by stat- 


effect by statute.?? 


ute.&2 


EVIDENCE 
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make the stenographer’s notes clear.®? 

Exclusion of unresponsive answers. 
stenographic report of the former testimony of a 
witness is read, 
questions asked are properly excluded.*4 

[§ 531] 2. Record. 
that the testimony of a witness on a former trial 
may be proved by a bill of exceptions containing the 


Where the 
answers therein not responsive to 


While it has been held 


testimony,®> it is very generally considered that 


Parol explanation has been held competent to 


{c] A carbon copy of the original 
transcript of testimony filed in the 
court, but lost or mislaid, was prop- 
erly admitted in connection with the 
stenographer’s testimony to its cor- 


rectness. Molloy v. U. S. Express Co., 
22 Pa. Super. 173. 
76. U. S—wU. S. v. Reading Co., 


183 Fed. 427 [mod on other grounds 
Bie): Ue SS) 324,533 .SCt 90; 57 Lied. 

Ark.—Rice-Brown Lumber Co. v. 
Fleetwood, 203 SW 692 

Colo.—Cerrusite Min. Co. v. Steele, 
18 Colo. A. 216, 70 P 1091 

Ga.—Barksdale aA {Security Inv. Co., 
120 Ga. 388, 47 SE 9 

111.—Donaldson Spring Valley 
Coal=Co., 175: Tl. AL 22 

Ind.—Studabaker v. Palo, 170 Ind. 
498, 88 NE 747, 127 AmSR 397 

Kan.—Robbins v. Barton, 9 Kan. A. 
558, 58 P 279. 
~ Md.—Packham v. Glendmeyer, 103 
Md. 416, 63 A 1048. 

Mich.—Garazewski v. 169 
NW 871. 

Be bind v. Hartman, 70 Mo. A. 

Mont.—Reynolds v. Fitzpatrick, 28 
Mont. 170, 72 P 510. 

Nebr.—Jordan _ v. 4 Nebr. 
(Unoff.) 667, 95 NW 8 

N. M.—Kirchner v. Teele 5 N. 
Mi S65, Zeck Lab. 

N. Y.—Odell v. Solomon, 55 N. Y. 
Super. 410, 4 NYS 440; Weinhandler 
v. Eastern Brewing Co., 46 Misc. 584, 
92 NYS 792. 

Okl.—Flohr v. Terr, 14 Okl. 477, 78 


P 565. 
179 Pa. 203, 


Pa.—Smith v. 
‘ etc., Co. v. Wil- 


36 A 222 
Tex.—Texas, R. 
178 SW 701; St. 
Co. v. Rea, 


Wurm, 


re 


Hine, 


liams, (Civ. A.) 
Louis Southwestern R. 
(Civ. A.) 84 SW 428. 


Utah.—State v. Morgan, 27 Utah 
103, 74 P 526. 
Wash.—Duffy v. Blake, 91 Wash. 


140, 157 P 480. 4 

“When such stenographer reads his 
notes, or refreshes his recollection 
thereby, he is, in legal effect, doing 
nothing more nor less, than repeating, 
to the best of his ability, what the 
witness said in his presence. . 
In principle, the reading from short- 
hand notes of what another said is 
the same as reading from a contem- 
poraneous memorandum, or reciting 
from memory what he said.” Wabash 
R. Co. v. Miller, 158 Ind. 174, 179, 61 
NE 1005 [quot Studabaker v. Faylor, 
170 Ind. 498, 510, 88 NE 747, 127 Am 
SR 397]. 

[a] This is true although the 
transcript is accompanied by the sten- 
ographer’s formal certificate of cor- 
rectness. Rice-Brown Lumber Co. v. 
Fleetwood, (Ark.) 203 SW 692; Jor- 
dan v. Howe, 4 Nebr. (Unoft.) 667, 
95 NW 853. 

77. U. S.—Mulcahey v. Lake. Erie, 
etc., R. Co., 69 Fed 172 [rev on other 
grounds 79 Fed 999 mem]. 

Ala.—Alabama Western R. 
Downey, 177 Ala. 612, 58 S 918. 

Cal.—Hicks v. Lovell, 64 Cal. 14, 
27 P 942, 49 AmR 679. 

Ga.—Burnett v. State, 87 Ga. 622, 
13 SE 552. 

Ind.—Iowa L. Ins. Co. v. Haughton, 
(A.) 85 NE 127. 

Towa.—In re Wiltsey, 135 Iowa 430, 
109 NW 776; Fitch v. Mason City, 
etc., Tract. Co., 124 Iowa 665, 100 
NW 618; Lanza v. Le age ouarry 
ee 124 Towa 659, 100 NW 4 

Kan.—New v. Smith, 94 Ken 6, 145 
P 880, LRA1915F 771, AnnCas1917B 


262; Wilmoth v. Wheaton, 81 Kan, 29, 
aes 1 Be) 
y.—Beavers v. Bowen, 80 SW 1165, 
26 Ey. 231; Sievers- Carson Hard- 
pare Co, v. Curd, 71 SW 506, 24 KyL 
La.—State v. Bolden, 109 La. 484, 
32 S 571. 
Me.—Edgeley ¢. Appleyard, 110 Me. 
337, 86 A 244, AnnCas1914D 474, 
Mass.—Temple v. Phelps, 193 
Mass. 297, 79 NE 482. 
Okl.—Oklahoma R. Co. v. Boles, 30 
Okl. 764, 120 P 1104. 
Or.—Beard v. Royal nSlehbors of 
America, 60 Or. 41, 118 P 17 
S.. D.—Merchants’ Nat. Bank Vv. 
Stebbins, 10 S. D. 466, 74 NW 199. 
Vt Bridgman v. Corey, 62° Vits_i, 
20 A 2 wh 


Wash ocean Beans Vv. 
Wash. 595, 156 P 531. 

W. Va.—-Bare v. Victoria Coal, etc., 
Co., 73 W...Va. 632, 80 SE gat. 

Wis.—Wells v. Chase, 126 Wis. 202, 
105 NW 799. 

[a] The Iowa statute authorizes 
admission of the transcript of a short- 
hand reporter’s notes only on a re- 
trial of the case or proceeding in 
which the notes were taken, or for 
the purpose of impeachment. In re 
Wiltsey, 122 Iowa 423, 98 NW 294; 
Walker v. Walker, 117 Iowa 609, 91 
NW 908. 

[b] The Kentucky statutes applies 
only to the circuit courts, and when 
the witness is not present and his 
testimony cannot be produced. Beav- 
Say v. Bowen, 80 SW 1165, 26 KyL 

[ec] In the federal courts these 
state statutes will not be held to au- 
thorize the receipt of this class of 
evidence unless permitted by the laws 
of the United States. Mulcahey v. 
Lake Erie, etc., R. Co., 69 Fed. 172 
[rev on other grounds 79 Fed. 999, 
24 CCA 685]. 

{d] Dumb witness.—Where a stat- 
ute makes a stenographer’s minutes 
evidence of the testimony of a former 
witness, it covers the evidence of a 
witness who being dumb could tes- 
tify only by signs which the stenog- 
rapher interpreted into words. Quinn 
v. Halbert, 57 Vt. 178. 

78. Colo.—Williams v. Sleepy Hol- 
low Min. Co., 37 Colo. 62, 86 P 337, 
7 LRANS 1170, 11 AnnCas 111. 

Mich.—Kaiser v. Detroit United R. 
Co., 167 Mich. 288, 182 NW _ 1051. 

Miss.—Mackmasters v. State, 83 
Miss. 1, 35 S 302. 

Mont.—Pew v. Johnson, 35 Mont. 
173, 88 P 770, 119 AmSR 852; Reyn- 
olds v. Fitzpatrick, 28 Mont. "170, 42 

Louis, 


; ClCH rive iC Onn We 
Walker, 6 OE 792 

Wis.—Wells v. Chase, 126 Wis. 202, 
105 NW 799. 

79. Pew v. Johnson, 35 Mont. 173, 
88 P 770, 119 AmSR 852 (where the 
stenographer who took the testimony 
of a witness since deceased was also 
dead at the time the testimony was 
scught to be used, and no one could 
be found who could read the stenog- 
rapher’s notes, or testify to the cor- 
rectness either of the notes or the 
transcript, or to the fact that the 
transcript embodied the testimony of 
the witness given at the former trial, 
it was not identified as required by 
the statute and was inadmissible). 

80. Turner v. Southwest Missouri 
R. Co., 138 Mo. A, 143, 120 SW 128; 
Hstes v. Missouri Pac. R. Co., 111 
Mo. A. 1, 85 SW a Bradley v. Spick- 
ardsville, 90 Mo. A. 416. 


Palmer, 


“The best evidence of the testi- 
mony of such witness is the notes of 
the court stenographer when piop- 
erly vouched for by the testimony of 
the stenographer. ... It would be 
absurd to hold that the memory of 
witnesses who heard the testimony 
would be better evidence than the 
stenographer’s notes when common 
observation and common sense. de- 
clare this is not so.” Showen v. Met- 
ropolitan St. R. Co., 164 Mo. A. 41, 52, 
148 SW 135. 

81. Peo. v. Lewandowski, 143 Cal. 
574, 77 P 467; Smith v. Scully, 66 
Kan. 139, 71 P 249; Atchison, etc., R. 
Co. v. Osborn, 64 Kan. 187, 67 P 547, 
91 AmSR 189; State v. Banks, 106 La. 
480, 31 S 535, Rex v. Bogh Singa, 18 
B. C. 144. 

[a] Where testimony is taken 
through an interpreter “a written re- 
port by the stenographer of what the 
interpreter stated was the testimony 
of the witness must, in the absence 
of evidence to the contrary be accept- 
ed as correct.” Rex v. Bogh Singa, 
18 B. C. 144, 147. 

82. Alabama Western: R. 
Downey, 177 Ala. 612, 58 S 918 

83, Carrico v. West Virginia Cent., 
ete:, R. Cor, 39 UW. Va. 865.19 SE 571, 
24 LRA 50. 

84, Sherman Gas, etc., Co. v. Bel- 
den, (Tex. Civ. A.) 115 SW 897. 

85. Rico Reduction, ete., Co. v. 
Musgrave, 14 Colo. 79, 23 P 458; Louis- 
ville Water Co. v. Upton, 36 SW 520, 
18 KyL 326; Reynolds v. Powers, 96 
Ky. 481, 29 SW 299, 17 Ky 1059; 
Cantrell _v. Hewlett, 2. Bush (Ky.) 
311; Baylor v. Smithers, 1 T. B. Mon. 
(Ky.) 6; Smith v. Shacklett, 1 Ky. 
Op. 482; Davis v. Kline, 96 Mo. 401, 
9 SW 724, 2 LRA 78; Coughlin v. 
Haeussler, 50 Mo. 126; Bender v. 
Bender, (Mo. A.) 193 SW 294; Bruce 
Lumber Co. v. Hoos, 67 Mo. A. 264; 
Franklin v. Gumersell, 11 Mo. A. 306; 
Corby v. Wright, 9 Mo. A. 5; Howard 
v. Beldenville Lumber Co., 134 Wis. 
644, 144 NW 1114. 

[a] Reason for rule.—‘“The state- 
ments contained in a bill of excep- 
tions must be supposed to have under- 
gone, not only the inspection of each 
party or their counsel, but, moreover, 
the scrutiny and supervision of the 
court by whom the exceptions are 
signed. When enrolled, those state- 
ments in fact compose part of the 
record, and are entitled to as much 
verity, and are deserving as much 
credit, aS would be the testimony of 
any witness who might prove what 
the witness whose statements are 
contained in the record, proved on 
a previous trial.’’ eee v. Smith- 
ers) (lol. B:iMonii(Ky)) 6:.% 

{b] Best ovilenbeses bill of ex- 
ceptions taken and settled on a for- 
mer trial and purporting to contain 
all the testimony given upon it, copied 
and extended from the minutes of a 
shorthand reporter is ‘‘the very best 
evidence” of the testimony given on 
aoe trial. Wilson v. Noonan, 35 Wis. 
321. 

[c] Reading and supplementing 
by other proof.—In case of a first and 
second trial, there being a bill of ex- 
ceptions made a part of the record 
containing the evidence on the former 
trial, and sufficient ground being 
shown on the latter trial for repro- 
ducing the evidence of any witness, 
it may be done by reading from such 
bill, and, if it is not certified to con- 
tain all the evidence, the rest thereof 
may be shown by any competent 
proof, such as a certified transcript 
of the stenographer’s minutes. How- 


Co. v. 
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such a bill is not alone sufficient for this purpose,®® 
but it must be shown by other evidence that the tes- 
timony contained therein is substantially the same 
as that delivered by the witness.87 
admissible in aid of the memory of a witness who 


testifies to the former evidence,®® 


times permitted by statute that a bill of exceptions 
may be read upon a subsequent trial as a deposi- 
tion.8® It has been held that the former evidence of 
a witness may be proved by a certificate of evidence 
in a chancery case, signed by the judge and consti- 
tuting part of the record,®° a brief of testimony on 
a motion for a new trial,®! a ‘‘case’’ settled and cer- 
tified by the judge, pursuant to statute, and contain- 
ing all the evidence,®? an original bill of testimony 


EVIDENCE 


Such a bill is 


and it is some- 


approved by the judge, certified to by the clerk, and 


ard v. Beldenville Lumber Co., 134 
Wis. 644, 114 NW 1114. 
8s6. Ala.—Porter v. Louisville, etc., 
R. Co., 79 S 605; Central of Georgia R. 
Co. v. Carleton, 163 Ala. 62, 51 S 27. 
Ark.—Townsend v. Penrose, 84 Ark. 
316, 105 SW 588. 
Fla.—Simmons vy. Spratt, 26 Fla. 
5o0. v. Ashline, 


449,8 $ 123, 9 LRA 3 

Til.—Tllinois Cent. R. 

171 Till. 313, 49 NE 521; Oscoanot Ve 
Mahoney, 159 Ill. 69, 42 NE 378; Kan- 
kakee, etc., R. Co. v. Horan, 131 Ill. 
288, 23 NE 621; Stern v. Peo., 102 Ill. 
540; Roth v. Smith, 54 Ill. 431; Muen- 
ter v. Moline Plow Co., 193 Ill. A. 261; 
In re Rex, 166 Ill. A. 607; Sargeant v. 
Marshall, 38 Ill. A. 642; HEilgin v. 
Welch, 23 Ill. A. 185; Asher v. Mitch- 
ell,9 Dll. A?’ 335. 

Miss.—Montgomery v. Handy, 63 
Miss. 43; Green v. Irving, 54 Miss. 
450, 28 AmR 360. 

Nebr.—Young v. Kinney, 85 Nebr. 
131, 122 NW 679. 

Oh.—Kirk v. Mowry, 24 Oh. St. 581. 

Pa.—Edwards v. Gimbel, 202 Pa. 
30, 51 A 357. 

{a] Reason for rule.—‘‘The bill 
of exceptions has none of the safe- 
guards that surround a deposition. 
It is not read or signed by the wit- 
ness. It is not generally prepared 
at the trial, but subsequently, from 
the notes of counsel, and the certifi- 
eate of the judge gives it no more 
authenticity, except for the purpose 
for which the law authorizes him to 
certify it, than would the certificate 
of the clerk.” Roth v. Smith, 54 I11. 
431, 433. 

‘{b] Where the court rejected all 
the certificates attached to a docu- 
ment purporting to be a bill of ex- 
ceptions of the testimony given on 
a former trial, it was not error to 
refuse to permit a witness’ testimony 
to be read therefrom. Young v. Kin- 
ney, 85 Nebr. 131, 122 NW 679. 

{e] Authentication by court re- 
porter.—The testimony of a witness 
upon a previous trial, as incorpo- 
rated in the bill of exceptions, may 
be read upon a second trial where 
the witness at the time of the sec- 
ond trial is deceased, and the court 
reporter testifies that he took such 
testimony, that it was, to the best of 
his knowledge and belief, true and 
correct, and that his notes were ac- 
cidentally burned. Frechett v. Illi- 


nois Cent. R. Co:,. 197 Ill. A. 213. 
87. Scoville v. Hannibal, etc, R. 
Co., 94 Mo. 84, 6 SW 654. 


8s. Ala.—Torrey v. Burney, 113 
Ala. 496, 21 S 348; Wilson v. Lewis, 
11 Ala. A. 261, 65 's O19 

Ill.—Frechett v. Illinois Cent. R. 
Cos oT Tih, A. 213. 

Kan. re een R. Co. v. Jones, 34 
Kan. 443, 8 P 730. 

Miss.—Green v. Irving, 54 Miss. 
450, 28 AmR 360. 

Nebr.—Souchek vy. Karr, 83 Nebr. 
649, 120 NW 210. 

89. Remick v. Newark American 
Ins. Co. (Mo. A.) 195 SW 1049; Doyle 
v. St. Louis Transit Co., 124 "Mo. A. 
504, 101 SW 598; Harris v. Quincey, 
etc, R. Co., 124 Mo. A. 45, 101 sw 


[a] All to be read.—If plaintiff 
offers to prove former testimony by 
a bill of exceptions filed in the other 
case, he must read all a it Ee an 
tained therein. Minea St. 
wpe ee Co., 179 Mo. Ke "705, 16D Sw 


741. 
O’Connor v. Mahoney, 159 IIl. 
69, 42 NE 378. 

[a] Recertification not necessary. 
—Where it is sought, under Reming- 
ton & Eal. Code § 1247, to introduce 
testimony given on a former trial, 
the testimony which had been cer- 
tified by the trial judge, for use on 
appeal, need not be recertified for 
use on a subsequent trial. Knutson 
v. Moe, 72 Wash. 290,, 130 P 347. 

91. Central R., ete., Co. v. Mur- 
ray, 97 Ga. 326, 22 SE 972; Riggins 
¥. Brown, 12 Ga. 271. 

[a] Im connection with testimony 
of a witness as to its correctness, 
such a brief may be admitted. Rig- 
gins v. Brown, 12 Ga. 271. 

[b] Contrary view.—‘“I do not re- 
gard this state of the case as legal 
evidence for the purpose for which 
it was offered. ... These cases are 
prepared with a view to some par- 
ticular questions raised by counsel 
for the consideration of the court; 
and hence much of what the wit- 
nesses may have testified to, not hav- 
ing any relevancy to these points, is 
oftentimes by consent omitted; or 
when there is a difference in the 
recollection of the evidence by coun- 
sel, or a discrepancy in their notes, a 
case may be and frequently is agreel 
to, essentially variant from the evi- 
dence, except so far as it may have 
a bearing upon the questions to be 
submitted to the court. They are 
prepared for the specific purpose of 
being used as admissions before the 
court on the argument, and it would 
be of dangerous tendency to regard 
them as admissions for any other 


UR DOR a Sloan v. Somers, 20 N. J. 
ae OGs 

92. Finnes v. Selover, 114 Minn. 
339, 341, 1381 NW 371; 


Slingerland 
v. Slingerland, 46 Minn. 100, 48 NW 
605; Odell v. Solomon, 55 N. Y. Super. 
410, 4 NYS 440. 

“The testimony of a witness on 
a former trial may be proven by a 
settled case, allowed and certified as 
required by statute.’ Finnes v. 
Selover, supra 

[a] It must affirmatively appear 
by evidence aliunde that the. “case” 
contains all the former evidence of 
the witness correctly stated. Odell 
v. Solomon, 55 N. Y. Super. 410, 4 


NYS 440. 
ea White, 


93. Harbison, 
(Ky.) 114 SW 2 

94. Lathrop v. Adkisson, 87 Ga. 
339, 13 SH 517; Jackson v. Jackson, 
47 Ga. ss) Adair v. Adair, 39 Ga. 75; 
Dwyer v. "Bassett, 1 Tex. ‘Civ. A. 513, 
21 Sw 621 [dist ‘Dwyer Vv. Rippetoe, 
72 Tex. 520, 10 SW 668]. 

95. Hilliker v. Rueger, 219 N. Y. 


334, 114 NE 391 
RR; Comyr ee 


Cos Vv; 


96. Texas, etc., 
(Tex. Civ. A.) 178 pai 70 

97. Houston, etc., Co. Ey Smith, 
(Tex. Civ. A.) 51 Sit 506. 


[§§ 531-532 


filed in the court of appeals,®* or a statement agreed 
upon by counsel and approved by the court.®* But a 
record of a county court’s office cannot be used to 
show evidence although it contains a transcript of 
the testimony,?° 
proved by a certified copy of the statement of facts 
on a former appeal, not shown to have been made 
up from stenographer’s notes, and of the verity of 
which there is no, other proof.°* A fortiori, a state- 
ment of facts prepared in contemplation of an 
appeal and not containing the detailed testimony of 
the witness is not competent.?? 

[$ 532] 3. Witnesses. 
of a witness may be established by the testimony of . 
any person who can swear to it from memory.** It. 


nor can former testimony he 


The former evidence 


ooh* Tr ear He bites v. U. S:, 198 
Fed... 65, 117 CCA 17 

Ala.—Jeffries v. Cnatiebaak: 75 Ala. 
62. 


Ark.—Kansas, etc., Coal re v. Gal- 
loway, 71 Ark. 351, 14 SW 521. 

Cal. Pinta Vv. Foster, 147 Cal. 166, 
81 P 402. 
ae a aie ae v. State, 49 Fla. 34, 

Ga.—Darby v. Moore, 144 Ga. 758,. 


87 SE 1067; Riggins v. Brown, “ate Ga. 
271; Swift v. Oglesby, 8 Ga. A. 540, 
70 SE 97 


Hawaii—Ching Lum v. Lam Man 
Beu, 19 Hawaii 368. 
on ee v. Bickford, 206 IIl.. 

Iowa.—State v. Kimes, 152 Iowa 
240, 132 NW 180. 

Kan.—Solomon R. Co. v. Jones, 34 


Kan, 443, 8 P 730. 
Md.—Baltimore v. State, 132 Md. 


113, 103 A 426. 

Mass.—Costigan v. Lunt, 127 
Mass. 354. 

Mich.—Merrill v. Pepeere 166 
Mich. 219, ot NW 53 

Mo.—Carp v. peahnics Ins. Co., 203 
Mo. 295, 101 SW 78; Davis v. Kline, 
96 Mo. 401, 9 SW 724, 2 LRA 78. 
Nev.—State v. Johnson, 12 Nev. 


12%, 

N. J.—State v. Overton, 85 N. J. 
L. 287, 88 A 689. 

N. Y¥.—McRorie v. Monroe, 203 N. 


Y. 426, 96 NE 724, AnnCas1913B 94. 

Oh.—-Hutchinson v. State, 28 Oh. 
Gir: Ct; 695; 

Okl1.—Oklahoma R. Co. v. Boles, 30 
Okl. 764, 120 P 1104. 

Or.—State v. Woolridge, 45 Or. 389, 
78, P 338 

Pa.—Cornell v. Green, 10 Serg. & 


fa fe ie 
R. I.—Williams v. Smith, 29 R. 
I. 562;°72 A 1093; Carr v. American 
Locomotive CO., 29 RL 2G TO eA. 
Tenn.—Kendrick yy. State, 10 
Humphr. 479. 3 
Tex.—Texas, etc., R. Co. v. Wil- 


liams, (Civ. A.) 178 SW 701. 
Vt.—Johnson v. Powers, 40 Vt. 611. 
Wash.—State v. Fetterly, 33 Wash. 

bY): Pay Sa sa 

Wis.—McGeoch v. Carlson, 96 Wis. 
138, 71 NW. 116. 

Eng. —Pyke v. Crouch, 1 Ld. Raym. 
730, 91 Repeink 1387; ‘Doneaster Vv. 
Day, 3 Taunt. 262, 128 Reprint 104. 

“Any person who was present and 
heard the former viva voce testi- 
mony ... may state it, provided he 
will, on his oath,, undertake to re- 
peat it in such detail as the practice 
of the court may require.” Kendrick 
v. State, 10 Humphr. (Tenn.) 479, 488, 

[a] Bystander.—Kendrick v. State, 
10 Humphr. (Tenn.) 479. 

{[b] Committing magistrate. — 
Hendrick v. State, 10 Humphr. 
(Tenn.) 479. 

[ec] Coroner.—Olmstead v. Olm- 
stead, 190 N. Y. 458, 88 NE 569, 123 
AmSR 585 [aff 216 U. S. 386, 30 SCt 
292, 54 Ie. ed. 580, 25 LRANS 1292). 

{d] Counsel.—Kendrick v. State, 
10 Humphr. (Tenn.) 479. 

{e] County clerk.—State v. John- 
son, 12 Nev. 121 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 532-535] 


has been held that the reception of such testimony is 
not precluded by the fact that the former evidenve 
was taken down in shorthand, and transcribed, 
nor by statutory provisions making the stenographis 
notes evidence per se of the testimony of a witness 
at a former trial; but there is also authority for 
the view that where there is a transcript of the 
former evidence it cannot be proved by the testimony 
of witnesses.2 The witness cannot use memoranda, 
of the accuracy of which he has no knowledge and 
the source of which is not known.’ It is not proper 
to examine the witness by reading to him, from an 
alleged transcript, what purport to be extracts from 
the former testimony and asking him whether suzh 
testimony was given. 

[§ 533] H. Effect. Testimony given at a for- 
mer trial, when introduced in evidence, should be 


XI. RES 


{§ 535] A. In General. , In any particular case 
submitted to judicial investigation, the nature of the 
right or liability asserted involves consideration by 
the tribunal of a certain number of principal facts, 
the happening of which extends over a definit+ 
period of time and directly determines the existence 


EVIDENCE 
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considered by the jury and given the same effect as 
though the former witnesses had repeated their 
testimony in open court.2 Any discrepancy in the 
testimony of a witness testifying on different trials 
of a cause should be resolved in favor of the earlier 
testimony, the transaction then being fresher in his 
mind,® but a party’s testimony on a former trial 
is not conclusive against him where his testimony on 
the later trial is corroborated.’ 

[§ 534] I. Impeachment. Former evidence 
may be impeached by showing that the reputation 
of the absent witness was bad when the evidence 
was given,® but it is usually held that it eannot be 
impeached by showing contradictory statements by 
the former witness,® although there is considerable 
authority to the effect that such impeachment is per- 
missible.1? 


GESTA 


of the right or liability. This collection of primary 
facts constituting the necessary and immediate field 
of a judicial inquiry bas been designated as the res 
geste,44 and within this field of immediate inquiry 
the court will receive evidence of all the facts.1? 
The term ‘‘res gestx’’ has, however, frequently 


{f] Judge.—Kendrick v. State, 10 
Humphr. (Tenn.) 479. 

Cg] Juror.—Hutchings v. Corgan, 
59 Ill. 70; State v. Mushrush, 97 Iowa 
444, 66 NW 746; Kendrick v. State, 10 
Humphr. (Tenn.) 479. 

{h] Party to action.— Keim v. 
Reading, 32 Pa. Super. 613. 

[i] The stenographer (1) who 
took the testimony on the former trial 
may testify orally as to statements 
made by a witness. Petty v. State, 
76 Ark. 515, 89 SW 465;- Snelling v. 
State, 49 Fla. 34, 37 S 917; State v. 
Kendig, 133 Iowa 164, 110 NW 4638; 
Wilmoth v. Wheaton, 81 Kan. 29, 105 
P 39; Baltimore v. State, 132 Md. 113, 
103 A 426; Merrill v. Leisenring, 166 
Mich. 219, 131 NW 588; Hutchinson v. 
State, 28 Oh. Cir. Ct. 595; Baum v. 
State, 27 Oh. Cir. Ct. 569; Oklahoma 
R. Co. v. Boles, 30 Okl. 764, 120 P 
1104; Smith v. State, 60 Tex. Cr. 293, 
131 SW 1081; State v. Fetterly, 33 
Wash. 599, 74 P 81). (2) He may 
read his notes. Wilmoth v. Wheaton, 
St kan. 29,105. P39. . (3), He may. 
use his minutes taken at the former 
trial to refresh his’ recollection. 
Baltimore City v. State, 132 Md. 113, 
103 A 426; Merrill v. Leisenring, 166 
Mich. 239, 131 NW 538. (4) The 
weight and sufficiency of his evidence 
is for the jury. State v. Fetterly, 33 
Wash. 5$9, 74 P 810. 

99. Meyer v. Foster, 147 Cal. 166, 
81 P 402; Brown v. Matheson, 142 Ga. 
396, 838 SE 98. 

[a] ‘This view is necessarily im- 
plied in the holding that the stenog- 
paver may testify. See supra note 


{b] Existence of 
transcript of the former 


an unofficial 
evidence 


-does not preclude the receipt of testi- 


mony as to what was said. Brown 
v. Matheson, 142 Ga. 396, 83 SE 98. 
1. Austin: .v. Com., 124 Ky. 55, 


‘98 SW 295, 30 KyL 295; Oklahoma R. 


Co. v. Boles, 30 Ok1..764, 120 P 1104. 

2. Studebaker v. Faylor, (Ind. A.) 
80 NE 861; Estes v. Missouri Pac. R. 
Co,, 111 Mo..A. 1; 85 SW 909. 


8.. Packham v. Glendmeyer, 103 
Md. 416, 63 A 1048. 
4, Packham v. Glendmeyer, 103 


. 416, 63 A 1048. 

5. Hartray v. Chicago, 197 Ill. A. 
446; Garvik v. Burlington, ete, R. 
Co., 131 Iowa 415, 108 NW 327, 117 
AmSR 432; Murphy v. McMahon, 179 
App. Div. 837, 167 NYS 270. ; 

6. Adams Express Co. v. Ten Win- 
kel, 44 Colo. 59, 96 P 818. 

7. Pogue v. Great Northern R. Co., 
127 Minn. 79, 148 NW 883. 

8. Losee v. Losee, 2 Hill (N. Y.) 
609; Runyan v. Price, 15 Oh. St. 1, 
86 AmD 459, 


Character of witnesses generally 
see Witnesses [40 Cyc 2594]. 
9. U. S.—Mattox v. U. S., 156 U. 
S. 237, 15 SCt 337, 39 L. ed. 409; Ayers 
v. Watson, 182 U. S. 394, 10 SCt 116, 


33 L. ed. 378. 

Me ae hese v. State, 96 Ala. 51, 11 
Ark.—Griffith v. State, 37 Ark. 324. 
Cal.—Peo. v. Devine, 46 Cal. 45. 
Ga.—Atlanta, ete, Air-Line R. Co. 

v. Gravitt, 98 Ga. 369, 20 SE 550, 

44 AmSR 146. 

Ind.—IEppert v. Hall, 133 Ind. 417, 
31_ NE 74, 32 NE 713. 

Ky.—Craft v. Com., 81 Ky. 250, 50 
AmR 160. 

La.—State v. Wiggins, 50 La. Ann. 
330, 238 S 334. 

N. Y.—Hubbard v. Briggs, 31 N. Y. 
518; Brown v. Kimball, 25 Wend. 259 
[rev 19 Wend. 437]. 

Oh.—Runyan v. Price, 15 Oh. St. 
1, 86 AmD 459. 

Tex.—Stewart v. State, (Cr.) 26 
Sw 203. 

Va.— Unis v. Charlton, 12 Gratt. 
(53 Va.) 484. 

{a] A reason for the rule is found 
in the impossibility of laying a foun- 
dation for the impeaching evidence. 
Runyan v. Price, 15 Oh. St. 1, 11, 86 
AmD 459 (“If the case where the 
eontradictory statements are _ dis- 
covered after the examination of the 
witness, and so late as to place his 
recall beyond the power of the party, 
does not form an exception, no good 
reason is perceived why the case 
should, where his testimony, taken in 
any other legal form, is used, and the 
opportunity of cross-examination has 
been lost by his death. It cannot de- 
pend upon the diligence of the party, 
for no laches would exist in the for- 
mer case, and might not in the latter; 
nor upon mere convenience, otherwise, 
when, at the trial, the discovery came 
too late for the recall of the witness, 
the impeaching testimony would be 
admitted’’). 

Inconsistent and contradictory 
statements of witnesses generally see 
Witnesses [40 Cyc 2687]. 

10. Ill—-West Chicago St. R. Co. 
v. Dooley, 76 Ill. A. 424. 
Mass.—Tucker v. Welsh, 17 Mass. 


160, 9 AmD 187. 
N. C.—Hooper v. Moore, 48 N. C. 
428; Roberts v. Collins, 28 N. C, 223. 


Tenn.—Morelock v. State, 90 Tenn. 
528, 18 SW 258. 

Vt.—Downer v. Dana, 19 Vt. 338. 

11. Ala.—Fonville v. State, 91 
Ala. 39, 8 S 688. 

D. C.—Snowden v. U. S., 2 App. 89. 

Ga.—Reese v. State, 7 Ga. 373. 

Tll—McMahon v. Chicago City R. 
Co., 239 Ill. 334, 88 NE 223, 


Ind.—Daywitt v. Daywitt, (A.) 114 
NE 694. 

Iowa.—Fiitter v. Iowa Tel. Co., 129 
Iowa 610, 106 NW 7. 

Mo.—Royle Min. Co. v. Fidelity, 
etc., Co., 161 Mo. A. 185, 199, 142 SW 
438 [quot Cyc]. 

Mont.—Callahan v. Chicago, etce., 
R. Co., 47 Mont. 401, 133 P 687, 47 
LRANS £87. 

Nebr.—Phelps v. Bergers, 92 Nebr. 
851, 139 NW 682. 

N. J.—Higgins v. Goerke-Krich Co., 
91 N. J. L. 464, 103 A 37; Murphy v. 
Brown, 91 N. J. L. 412, 103 A 28. 

N. C.—Cooper v. Southern R. Co., 
170 N. C. 490, 87 SE 322; Starnes v. 
Raleigh, ete., R. Co., 170 N> C..222, 
87 SE 43; Sigmon v. Shell, 165 N. C. 
582, 81 SE 739; Lamm v. Lamm, 163 
Nie Cais r 79° SE 2905 
Salas Bs choy saga v. Glass, 2 Pa. Dist. 


S. C—Magill v. Southern-R. Co., 
95 S. C. 306, 78 SE 1033. 

Ss. D.—Jungworth v. Chicago, etc., 
R. Co., 24 S. D. 342, 123 NW 695. 

Tex.—Northern Assur. Co., Ltd. v. 
Morrison, (Civ. A.) 162 SW 411. 


Utah.—Cromeenes v. San _ Pedro, 
ete, ReCoy sPoUtahetTb, shOomes107 
AnnCas1912C 307. 


Va.—Ramsay v. Harrison, 119 Va. 
682, 89 SE 977. 

See also Wright v. Doe, 7 A. & FE. 
3138, 355, 34 ECL 178, 112 Reprint 488 
(where the doctrine of “res geste” 
was much discussed. In the course 
of the argument, Bosanquet, J., ob- 
served, “How do you translate ‘res 
veste.’—Geste,’ by whom?” Parke, 
B., afterward observed: “The acts, by 
whomsoever done, are res geste, if 
relevant to the matter in issue. But 
the question remains, what are rele- 
vant?’’). 

*“Racts which constitute the res 
geste must be such, as are connected 
with the very transaction or fact 
under investigation as to constitute 
a part of it.” Haynes v. Com., 28 
Gratt. (69 Va.) 942, 946. 

12. Ala.—Western Union Tel. Co. 
v. Baker, 195 Ala. 359, 70 S 633 [rev 
(A.) 69 S 246]; Warten v. Black, 195 
Ala. 93, 70 S 758; Mobile Light, etce., 
R. Co. v. Burch, 12 Ala, A. 421, 68 S 


509. 
Ariz.—Hunter v. Daze, 19 Ariz. 310, 
170 P 788. 


Ark.—MecGehee v. Yunker, 209 SW 
65; Pfeiffer Stone Co. v. Shirley, 125 
Ark, 186, 187 SW 930; Pine Bluff 
Natural Gas Co. v. Guest, 119 Ark, 
G29 177? SW “OL. . 

Cal.—Dameron v. Ansbro, (A.) 178 
P 874; Kramm vy. Stockton Electric R. 
Co., 22 Cal. A. 787, 1386 P 523. 
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been given a greatly extended application, and has 
been defined as ‘‘those circumstances which are the 
undesignated incidents of a pervioMee litigated act 


and which are admissible when ill 


act.’’13 It has been made to embrace all facts which 
are relevant to the principal fact in any degree,'* 
as tending to establish the existence of the claim or 
liability in dispute between the parties, which 


Conn.—Levine v. Marcus, 90 Conn. 
682, 98 A 348. 

Ga.—Barber v. Roland, 143 Ga, 432, 
85 SE 321; Southern R. Co. v. Wil- 
liams, 19 Ga. A. 544, 91 SE 1001; 
White Crown Fruit Jar Co. v. J. M. 
Cox Co., 19 Ga. A. 195, 91 SE 245: 

Il].—Warren v. Jackson, 204 Ill. A. 
576; Richey v. Latham State Bank, 
200 Ill. A. 624; Cox v. Rhodes Ave. 
Hospital, 198 Ill. A. 82. 

Ind.—Michigan City Citizens’ Bank 


v. Opperman, 115 NE 55; Shores- 
Mueller Co. v. Best, (A.) 118 NE 
688; Daywitt v. Daywitt, (A.) 114 


NE 694; Brown v. Terre Haute, etc., 
Tract, Co., (A.) 110 NE 703, 113. NE 
313; Hitt v. Carr, 62 Ind. A. 80, 109 
NE 456. 


Men’s Acc, Assoc., 168 NW 212; Mc- 
Dowell v. Bowles, ete., Grain Co., 177 
Iowa 744, 157 NW 1738; Warren v. 
Graham, 174 Iowa 162, 156 NW 323; 
Scott v. Sovereign Camp W. W., 149 
Iowa 562, 129 NW _ 302. 

Ky.—Barrett v. Brand, 179 Ky. 740, 
201 SW 331; Louisville, ete., R. Co. 
v. Owens, 164 Ky. 557, 175 SW 1039; 
Louisville, ete., R. Co. v. Messer, 164 
Ky. 218, 175 SW 360, 165 Ky. 506, 
176 SW 1200; Dils v. May, 11 Ky. Op. 
a Howk v. McManama, 4 Ky. Op. 


Me.—Roach v. Learned, 37 Me. 110. 

Md.—Patterson vy. Baltimore, etce., 
Ra Co5 2105 xAn 159, 

Mich.—Semer y. Cleary, 199 Mich. 
173, 165 NW 6382. 

Minn.—Pope v. Hoefs, 140 Minn. 
443, 168 NW 584. 

Mo.—Gill v. Newhouse, 178 SW 495; 
Muller v. Harvey, (A.) 204 SW 926; 
Mumford v. Mumford, (A.) 194 SW 
898; Strothers v. McFarland, (A.) 194 
SW 881; Barton v. Faeth, 193 Mo. A. 
402,186 SW 52; Hattersley Brokerage, 
etc., Co. v. Humes, 193 Mo. A. 120, 
182 SW 93. 

N. Y.—Matter of ‘Farley, 91 Mise 
185, 155 NYS 63; Palmer v, Pullman 
Co., 167 NYS 610. 

N. C.—Starnes v. Raleigh, etc., R. 
Co., 170 N. C. 222, 87 SE 43; Bivinges 
Vv. sGosnell 141 N. C, 341, 53 SE 861. 

D.— Wipperman Mercantile Co. 

Cel Seer 23 N. D. 208, 185 NW 785, 
Ann@asi914D 682 [cit Cyc]. 

Or.—Spain v. Oregon-Washington 
Rete CO. sO MOr, cove Lom be thi0s 
AnnCas1$17E 1104. 

Tex.—Jurado v. Holmes, (Civ. A.) 
200 SW 859; Brooks v. Long, (Civ. A.) 
199 SW 510; Southwestern Tel., etc., 
Co. v. Wilkins, (Civ. A.) 183 SW 429; 
Western Union Tel. Co. v. Oakley, 
(Civ. A.) 181 SW 507; Olds Motor 
Works v. Churchill, (Civ. A.) 175 SW 
785; Missouri, etc., R. Co. v. Boring, 
(Civ. A.) 166 SW 76; Gulf, etc. R. 
Co. v. Coopwood, (Civ. A.) 96 SW 102. 

Vt.—Douglass v. Morrisville, 89 Vt. 
393, 95° A 810; 

Wash.—McCann v. Chicago, 

R._Co., 91 Wash. 626, 158 P 243. 
. Va.—Starcher v. South Penn 
Oil Co., 81 W. Va. 587, 95 SE 28. 

Wis.—-Hannah vy. Knuth, 161 Wis. 
467, 154 NW 985, AnnCasi1917C 681. 

En g&.—Reg. v. Bedingfield, 14 Cox 
OL TOR "341, 11 ERC 298. 
les .—Gilbert v. Rexs, 38.Canw S.C. 

“Where any facts are proper evi- 
dence upon an issue, all oral or writ- 
ten declarations which can explain 
such facts may be received in evi- 
dence.” Wright v. Doe, 4 Bing. N. 
Cas. 489, 548, 33 ECL 821, 132 Re- 
print 877. 

{a] “The ‘ground for the admissi- 
bility of such declarations is that 


etc., 


EVIDENCE 


ustrative of such 


they are the natural and spontaneous 
utterances of the declarant, so closely 
connected with the transaction in 
question as to be, in effect, a part of it) 
there having been no opportunity for 
premeditation or design.’ (1 BH lliott 
on Bvidence, sec. 538).’”’ McMahon v. 
Chicago City R. Co., 239 Ill. 334, 339, 
88 NE 223 [aff 143 Ill. A. 608]. 

13. McMahon v. Chicago City R. 
Co., 239 Ill. 334, 88 NE 223 [aff 143 
Tll. A. 608, and quot 1-Wharton Ev. 


§ 259]. 

14. U. S.—Kerr v. Modern Wood- 
men of America, 117 Fed. 593, 54 CCA 
655 [certiorari den 193 U. S. 670, 24 
SCt 853, 48 L. ed. 840]. 

Ala.—Ward v. Lane, 189 Ala. 340, 
66 S 499; Republic Iron, etc., Co. v. 
Passafume, 181 Ala. 463, 61 S 327; 
Broyles v. Central of Georgia R. Co., 
166 Ala. 616, 52 S 81, 139 AmSR 50; 
Masterson v. Phinizy, 56 Ala. 336; 
Gray v. Clanton, 14 Ala. A. 631, 72 S 
209; Alabama Great Southern R. Co. 
v. Johnson, 14 Ala. A. 558, 71 S 620. 

Ark.—Hamburg Bank y. George, 
92 Ark, 472, 123 SW 654. 

Cal.—Rogers v. Manhattan L. Ins. 
Co. 188 Cal. 285, 71 P 348. 

Colo.—Thompson v. Commercial 
Union Assur. Co., 20 Colo. A. 331, 78 
Pio. 

Conn.—Hall v. Connecticut River 
Steamboat Co., 138 Conn. 319. 

D. C.— Washington, etcl dr. Corny. 
McLane, 11 App. 220. 

Ga. —Charleston, etc., R. Co. 
Burckhalter, 141 Ga. 1277, 80 SE 278: 
Thorpe v. Wray, 68 Ga. 359; Smith v. 
Johnson, 13 Ga. A. 837, 80 SE 1051. 

Ilil.—Baird v. Jackson, 98 Ili. 78; 
Haskins v. Haskins, ve Ili. 446; Stark 


v. Corey, «45... Til. 431; Richey Vi 
Latham State Bank, 200 Ill. A. ena: 
Wagner v. Chicago, etc., R. Co., 206 


Ill. A. 805; Miller v. Eversole, 184 
Il]. A. 362; Hertz v. Chicago, ete:, R. 
Co., 154 Ill. A. 80; Chicago City R. 


Co. v. Sugar, 117 Ill. A. 578; Bohrer 
v. Stumpff, 31 Ill. A. 139. 
Ind.—-Place v. Baugher, 159 Ind. 
232, 64 NE 852; Chicago, etc., R. Co. 
v. Spilker, 134 Ind. 380, 33 NE 280, 34 
NE 218. 
Iowa.—State v. Gainor, 84 Iowa 209, 


50 NW 947. 

Kan.—Haskett v. Auhl, 3 Kan. A. 
744, 45 P 608. 

Ky.—Ballard, ete., Co. v. Durr, 165 
Ky. 632, 177. SW 445; Thornton v. 
Layle, 111 SW 279, 33 KyL 382, 17 
LRANS 1238; Petrie v. Cartwright, 
114 Ky. 103, 70 SW 297, 24 KyL 954, 


59 LRA 720. 
La.—State v. Blount, 124 La. 202, 


50 S 12 
19 Md. 


eee Md.—Waters v. 
Mich.—Evans v. Montgomery, 95 
Mich. 497, 55 NW 362; Davidson v. 
Kolb, 95 Mich. 469, 55 NW 373; Mc- 
Keown v. Harvey, 40 Mich. 226. 
eee: .—Newcomb v. State, 37 Miss. 


Mo.—lLyons vy. Corder, 253 Mo. 539, 
162 SW_606; Northrup v. Mississippi 
Valley Ins. Co., 47 Mo. 435, 4 AmR 
337; Haines v. Chicago, etc., Ra Co 
193 Mo. A, 4538, 185 SW 1187, 1190 
[eit Cye]; Knight. v. Donnelly, il gyal 
Mo, A, 152, 110 ‘SW SBI; Randolph v. 
Hannibal, etc., RR. Con 18 Mo. A. 609. 
gMont.—Jones Vv. Shannon, aligay 212) 


N. H.—Wallace v. Boston, etc., R. 
Co., 72 N. H. 504, 57 A 913; Willey 
v. Portsmouth, 64 N. H. 214, Soek 
29.0; Herson v. Henderson, 23 N. H. 
498; Simonds v. Clapp, 16 'N. H. 222. 

N. Y.—Nugent v. Breuchard, 91 
Hun 12, 36 NYS-102 fiaff 157 INSEYS 
687 mem, 51 NE 1092 mem]; Trim- 


Riggin, 
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directly arises, if at all; from the primary fact,'® 
although the facts covered by this extended defini- 
tion of the phrase may be attendant*® or explana- 
tory!’ circumstances: involving no idea of action,** 
or may be prior!® or subsequent?° to the happening 
of the primary fact, even by a considerable length 
of time, and although the facts may have happened 
at a different place from that at which the primary 


mer v. Trimmer, 13 Hun 182; eee 

v. New York Cent., etc., Ra Conas. 

Le Ae 6 AbbNCas 104 [aff 78 N. 
5 


N. C.—Hollifield v. Southern Beil 
Tel.) ete., Cot, 172 "NWIC. “714° 00" SB: 
996; Pritchard v. Smith, 160 N. C. 
v3; 15 SE 803; Fraley v. Fraley, 159 
N. C. 501, 64 SE 381; Faulcon v. John- 
ston, 102 N. GC. 264, 9 SE 394, 11 
AmSR 737. 

Pa.—Crooks v. Bunn, 136 Pa. 368, 
20 A. 529. 
vee C.—Blakely v. Frazier, 20 S. C. 
wit ee v. State, Mart. & 

AE Wes 

Tex.—Hovey v. See, (Civ. A.) 191 
SW 606; St. Louis, etce., i COLwa 
Fielder, (Civ. A.) 163 SW 606; Pos- 
ener v. Harvey, (Civ. A.) 125 SW 356; 
Missouri, ete., R. Co. v. Ross, (Civ. 
A.) 123 SW 231; Houston, etc., R. Co. 
v. Alexander, (Civ. A.) 121 SW 602 
{rev on other grounds 103 Tex. 594, 
132 SW 119]; Malone v. Texas, etc., 
P Co., 49 Tex. Civ. A. 398, 109 SW 

Utah.—Leach v. Oregon Short Line 
Ra Cos 295. Utahe285,a Sink 19051 LO 
AmSR 708. 

z ree v. Kennison, 58 Vt. 665, 

Va.—wNicholas v. Com., 91 Va. 741, 
21 SE 364. 

Wash.—State v. Falsetta, 43 Wash. 
159, 86 P 168, 10 AnnCas 177. 

WwW: Va.—Corder vv. Talbott, 14 W. 
Va..277. 

Wis.—Prentiss v. Strand, 116 Wis. 
647, 93 NW 816; Reed v. Madison, 
85 Wis. 667, 56 NW 182. 

fa] In an action for false ime- 
prisonment evidence of the circum- 
stances attending the arrest and im- 
prisonment and the efforts of plain- 
tiff to procure bail are admissible as 


a part of the res geste. Thorpe v. 
Wray, 68 Ga. 359. 
{b] Burglary. — Evidence’ that 


some of several defendants jointly 
indicted for burglary were seen about 
two hours after the burglary driving 
in the vicinity of the place where 
the stolen property was afterward 
found hidden is admissible against 
another of the defendants, such acts 
being a part of the res geste. state 
v. Struble, 71 Iowa 11, 32 NW 

15. Haines v. Chicago, etc., R: Co., 
193 Mo. A. 458, 185 SW 1187, 1190 
[cit Cyc]; Gate City Nat. Bank v. 
Boyer, 161 Mo. A. 148, 142 SW 487; 
Humphrey v. Chileat Canning Co., 20 
Or. 209, 25 P 389. 

16. Ark.—Pfeifer Stone Co. 
Shirley, 125 Ark. 186, 187 SW 930. 

Ky.—Barrett v. Brand, 179” Ky; 
740, 201 SW 381. 

Mo.—Mumford v. Mumford, 194 SW 
898; Strothers v. McFarland, 194 
SW 881; Gill v. Newhouse, 178 SW 
495; Barton v. Faeth, 193 Mo. A. 402, 
186 Sw 52; Hattersley Brokerage, 
etc., Co. v. Humes, 193 Mo. A. 120, 
182 SW 938; Shore v. Dunham, (A.) 
178 SW 900; Houts v. Dunham, 162 
Mo. A. 477, 142 SW 806. 

Tenn.—Frank vy. Wright, 140 Tenn. 
555, 205 SW 434. 

Tex.—Texas, etc, R. Co. v. Thorp, 
(Civ. A.) 198 SW 335; Southwestern 
Tel., etc., Co. v. Wilkins, (Civ. A.) 
183 SW 429; Western Union Tel. Co. 
v. Oakley, (Civ. A.) 181 SW 507. 

17. See infra § 548. 

18. See supra notes 16, 17. 

{a] The original conception in- 
cluded ne THeueRt es: sean or trans 
action. _Wrig eA ey Ba. 
313, 34 ECL ang, Tie ee eine 488. 

19. ee infra § 544. 

20. ee infra § 545, 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


es 
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occurrence took place,?* or the acts may have been 
done by others than the ptincipal participants.?2 
The term has also been extended to cover the admis- 
sions of a party?* or his agent,?4 statements indica- 


tive of a relevant mental state,?5 


See infra § 546. 
See infra § 540. 

23. Keyes v. State, 122 Ind. 527, 
23 NE 1097; O’Mara v. Com., 75 Pa. 
424; Weathersby v. State, 29 Tex. 
TALS 378, 15 SW 823. 
go eamissions generally see supra §§ 

24. Louisville, etc., Co. v. Lan- 
ders, 135 Ala. 504, 338 io: Lexington 
Stn” Conve Strader, 89 SW 158, 28 
Kyl 157; Parr v. Illinois L. Ins. Co.. 
178 Mo. A. 155, 165 Sw 1152; Matteson 
v. New York Cent., etc., R. Co., 218 
Pa. 527; 67. A. 8473 Haggart v. Cali- 
fornia Borough, we Pa. Super. 210. 
See also infra § 5 

25. iroManie ‘State, 36 Ala. 285; 
Peo. v. “Roach,-17 Cal, 397; State v. 
Gainor, 84 Iowa 209, 50 NW 947. 

[a] Hostility.—Smith v. State, 88 
Ala. 73, 7 S 52; State v. Gainor, 84 


Iowa 209, 50 NW 947, 

[b] Motive-—Peo. v. Roach, 17 
Cal. 297. 

{c] Intention.—McManus v. State, 


36 Ala. 285. 

Statements independently relevant 
as indicating mental state see supra 
§§ 288-308. 

26. State v. Terry, 128 La. 680, 
686, 55 S 15 [quot Cyc]; State v. Hal- 
pin, 16 S. D. 170, 91 NW 605. 

27. S§.— Chicago Ue COs 
Kramer, "234 Fed. 245, 148 CCA’ 147; 
Lauderdale County v. Kittel, 229 Fed. 
593, 148 CCA.615; Kansas City South- 
ern R. Co. v. Clinton, 224 Fed. 896, 
140 CCA 340; Emens v. Lehigh Valley 
R. Co., 223 Fed. 810; Harrison v. U. 
S., 200 Fed. 662, 119 CCA 78; Amer- 
ican Mfg. Co. v. Bigelow, 188 Fed. 34, 
110 CCA 77; Barnard v. U. S., 162 Fed. 
618, 89 CCA 376; The Theodore Roose- 
velt, 154 Fed. 155. 
en oer: v. Edwards, 20 Ala. 

Cal.—Zipperlen v. Southern Pac. 
Go., 7 Cal. A. 206, 93° P 1049 

CGolo.—Denver City Tramway Co. 

Brumley, 51 Colo. *O51, 116: P 4051; 
Tauitabie Mut. Acc. A&soc., Vv. Me- 
Cluskey, 1 Colo. A. 473, 29 P 383. 

Conn.—Pinney v. Jones, 64 Conn. 
545, 30 A. 762, 72 AmSR 209. 

D. C—Cole v. Lea, 35 App. 355. 

Ga.—Wright v. Western, etc, : 
Co., 139 Ga. 343,.77 SE 161; Fitzgerald 
Third Nat. Bank v. Baker, 19 Ga. A. 
208, 91 SE 346; White Crown Fruit 
Jar Co. v. J. M. Cox Co.,.. 19 GasvA. 
195, 91 SE 245; Atlantic Compress Co. 
v. Chambliss, 15 Ga. A. 747, 84 SE 
155; Ae etc), K. Co. Vv. Watkins, 
14 Ga. 388, 80 SE 916; Southern R. 
we Whe Piha, 10 Ga. A. 531, 73 SBE 
63. 

Tll.—Scovill Mfg. Co. v. Cassidy, 
275 Ill. 462, 114 NE 181, Ann Castel ie 
602; Swanson v. Chicago Clty Ra. Co., 
242 Ill. 388, 90 NE 210; McMahon v. 
Chicago City Rt Coy 239 Ill. 334, 88 
NE 223; Leslie E. Keeley Co. v. Har- 
greaves, 236 Ill. 316, 86 NE 132; Chi- 
cago City R. Co. v. McDonough, 221 
Ill. 69, 77 NE 577; Fitzgerald v. ’Ben- 
ner, 219 Il. 485, 76 NE 709; Muren 
Coal, etc., Co. v. Howell, 217 "Til. 190, 
75 NE 469; Chicago West Side Div. 
Ree COr Vv. Becker, 128 Ill. 545, 21 NE 
524, 15 AmSR 144; Warren v. Jack- 
son, 204 Ill. A. 576; "Hatcher v. Quincy 
Horse R., etc., Co., 193)" TI —Aq- 5910); 
Golden v. South Chicago City R. Co., 
180 Ill. A. 244; McMahon v. Chicag 0 
City R= Cos 143 Till. A. 608 [aff 239 
Ili. ¥334. 88 NE 223]. 

Ind. —-Michigan City Citizens’ Bank 
v. Opperman, 115 NE 55; Ft. Wayne, 
Cle, A LnaAcks + COpstv. Roudebush, ales 
Ind. 57, 88 NE Stee a NE 369; Pitts- 

Wright, 80 Ind. 
Allen ee ‘ Powell, (A) 215 
; Daywitt v. Daywitt, (A.) 
114 NE 694; Cincinnati, etc., R. Co. 
v. Gross, (A.) 111 NE 653; Brown 
v. Terre ‘Haute, ete., Tract. Co., (A.) 
110 NEB 703; Hubbard Vv. Ranje, 
52 Ind. A. 611, 98 NE 314; Welker v. 


EVIDENCE 


and facts which 


Appleman, 44 Ind. A. 699, 90 NE 35; 
aker v. Baker, 43 Ind. A. 26, 86 NE 


Iowa.—Seevers v. Cleveland Coal 
Co., 179 Iowa 235, 159 NW 194; Mc- 
Dowell v. Bowles, etc., Grain Co., 177 
Iowa 744, 157 NW 173; Ewing v. 
Hatcher, 175 Iowa 443, 154 NW 869; 
Peterson v. .Phillips Coal Co., 175 
Iowa 223, 157 NW 194; Rubbert v. 
Illinois Cent. R. Co., 174 Iowa 423, 
156 NW 361; Warren v. Graham, 174 
Iowa 162, 156 NW 323; Bettinger v. 
Loring, 168 Iowa 103, 150 NW 31; 
Reeves v. Younglove, 164 Iowa 151, 
145 NW 502;Duke v.Graham, 163 Iowa 
272, 1483 NW 817; Curtis v. Armagast, 
158 Iowa 507, 188 NW 873; Reeve v. 
Ness, 1385 NW 575; Spevack v. Coal- 
dale Fuel Co., 152 Iowa 90, 131 NW 
653; Sutcliffe v. Iowa State Traveling 
Men’s Assoc., 119 Iowa 220, 93 NW 
90,97 AmSR 298; Fish v. Illinois Cent. 
R. Co., 96 Iowa 702, 65 NW 995; Mc- 
Murrin v. Rigby, 80 Iowa 322, 45 NW 
pee Stephens v. McCloy, 36 Iowa 


Kan.—Denver v. Atchison, etc., R. 
Co., 96 Kan. 154, 150° P 562, 563, ‘Ann 
Casi1917A 1007 [cit Cyl: 

Ky.—Owensboro City R. Co. v. 
Royland, 152 Ky. 175, 153 SW' 206; 
Kington Coal Co. v. Aaron, 147 Ky. 
480, 144 SW 371; Allen v. Cincinnati, 
etc., R. Co., 143 Ky. Uae 137 SW 230; 
Cincinnati, etc., R. Co. Evans, 129 
Ky. 152, 110 Sw 844 33 KyL 596; 
Horine v. New York L. Ins. Co., 7 
SW 274, 27 KyL 893; Dils v. May, 11 
Ky. Op. 619. 

Me.—State v. Wagner, 61 Me. 178. 

Md.—Colonial Park Bst. v. Massart, 
112 Md. 648, 77 A 275; Seaboard Air 
pene R. ReCovwsN. Phillips, 108 Md. 285, 

Mase cies v. Aaron, 227 Mass. 
96, 116 NE 392; Robinson v. Doe, 224 
Mass. 319, 112 NE 1007; Nagle v. Bos- 
ton, etc., R. Co., 188 Mass. 38, 73 NE 
1019; Blake v. Damon, 103 Mass. 199; 
Lund v. Tyngsborough, 9 Cush. 36. 

Mich.—Semer v. Cleary, 199 Mich. 
173, 165 NW 632; Jolman v. Alberts, 
192 Mich. 25, 158 NW 170; Spears v. 
Black, 190 Mich. 693, 157 NW_ 382; 
Sikora v. Fellowcraft Club, 189 Mich. 
235, 155 NW 495; Rogers v. Saginaw- 
Bay City R. Co., 187 Mich. 490, 153 
NW 784; Marshall v. Wabash R. Co., 
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NW 301; Urdangen v. Doner, 122 Towa 
533, 98 "NW 317; Sutcliffe v. Iowa 
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EVIDENCE 


Iowa 220, 93 NW 90, 97 AmSR 298; 
Golden v. Vyse, 115 Iowa 726, 87 NW 
691; Frink v. Coe, 4 Greene 555, 61 
AmD 141. 

Kan.—Greer v. Davis Mercantile 
Co., 86 Kan. 686, 121 P 1121; Wash- 
bon v. State Bank, 86 Kan. 468, 121 
P 515; Olson v. Houston Nat. Bank, 
78 Kan. 592, 96 P 85 

Ky. —New York idelity, ete,,*"Co: 
v. Cooper. 137 Ky. 544, 126 Sw’ SGER 
Lewis v. Bowling Green Gaslight Co., 
117 SW 278; Louisville R. Co. v. John- 
son, 131 Ky. 277, 115 SW 207, 20 
LRANS 133; Sterns Coal Co. v. Evans, 
111 SW 308, "33 Kyl 755; Illinois Cent. 
Ru. Conv. Cotter, 103 SW 279, 31 KyL 
679; Illinois Cent. R. Co. v. Houchins, 
125 Ky. 483, 101 SW 924, 31 KyL 93, 
121 Ky. 526, 89 SW 530, 28 KyL 499, 
123 AmSR 305, 1 LRANS 375; Louis- 
ville, etc., R. Co. v. Molloy, 122 Ky 
219, 91 SW 685, 28 KyL 1113; again: 
ern R. Co. v. Thurman, 121 Ky. 716, 
90 SW 240, 28 KyL 699, 2 LRANS 
1108; Lexington St. R. Co. v. Strader, 
89 Sw 158, 28 Ky 157; Glisson v. 
Paducah ee ete fiCo;3 37 SW 305, 
27 Kyl 965; Mann v. Cavanaugh, 110 
Ky. 776, 62 SW 854, 23 KyL 238; Mur- 
ray. V. "Hast End Tmpr. Co., 60 
648, 22 Kyl 1477; Louisville, 
Packet Co. v. Samuels, 59 SW 3, 22 
KyL 979; Sherley v. Billings, 8 Bush. 
147, 8 AmR 451; Dils v. May, TiiKy. 
Op. 619 : 

La.—Chretien v. New Orleans R. 
Co., 113 La. 761, 37 s 716, 104 AmSR 
519; Pharr v. Gall,'108 Ba. 307, 32 
Ss 418; Butler v. Murison, 18 La. Ann. 
363; Pope v. Hall, 14 La. Ann. 324; 
Lockhart v. Jones, 9 Rob. 381. 

Me.—State v. Walker, 77 Me. 488, 1 
A. 357. 

Md.—Hareckson v. Rogers, 112 Md. 
160, 75 A 518; Geiselman v. Schmidt, 
106 Md. 580, 68 A 202; Miller v. Wil- 
liamson, 5 Md. 219. 

Mass.—Estes v. Aaron, 227 Mass. 
96, 116 NE 392; Cashin v. New York, 
ete., R. Co., 185 Mass. 543, 70 NE 
930; O’Connell v. Cox, 179 Mass. 250, 
60 NE. 580; Deveney v. Baxter, 157 
Mass. 9, 31 NE 690; Blake v. Damon, 
103 Mass. 199; Earle v. Harle, 11 Allen 
1; Nutting v. Page, 4 Gray 581; Moody 
v. Sabin, 5 Cush. 505; Lund v. Tyngs- 
borough, 9 Cush. 36. 

Mich.—Johnson v. HE. C. Clark 
Motor Co., 173 Mich. 277, 139 NW 30, 
44 LRANS 830; Pruner Vv. Detroit 
United R. Co., 173 Mich. 146, 139 NW 
48; Zart v. Singer Sewing Mach. Co., 
162 Mich, 387, 127 NW 272; Schattler 
v. Daily Herald Co., 162 Mich. 115, 
127 NW 42; Gilbert v. Ann Arbor R. 
Co., 161 Mich. 78, 125 NW 745; Reese 
v. Detroit United R. Co., 159 Mich. 
600, 124 NW 5389; Smith v. Detroit 
United R. Co., 155 Mich. 466, 119 NW 
640; MecNitt Vv. Henderson, 155 Mich. 
214; 118 NW 974; Piefka v. Detroit 
United R. Co., 155 Mich. 53, 118 NW 
731; Robertson v. Kennedy, 152 Mich. 
558, 116 NW 413; In re Dowell, 12 
Mich. 19451415 NW 972: Rovers v. 
Krumrei, 143 Mich, Lb, 106 NW PARE 
Beckwith v. Mace, 140 "Mich. U5Gs 103 
NW 559; Supreme Tent K. M. WwW. Vv. 
Port Huron Bank, 137 Mich. 627, 100 
NW 898, 109 AmSR 690; Proper Va 
Lake Shore, etc.,. R., Co.,. 186, Mich: 
352, 99 NW 283: Ensley v. Detroit 
United R. Co., 134 Mich. 195, 96 NW 
34; Schaub v. *Welded-Barrel Co., 125 
Mich, 591, 84 NW 1095; Albion State 
Bank v. Knickerbocker, 125 Mich. 
311, 84 NW 311; Moore v. Machen, 
124 Mich. 216, 82 NW 892; Herrick 
v. Wixom, 121 Mich, 384, 80 NW 117, 
81 NW 333; Jansen v. McQueen, 112 
Mich. 254, 70 NW 552; Chick v. Sisson, 
95 Mich. 412, 54 NW 895; Stewart v. 
Brown, 48 Mich. 383, 12 NW 499; Wil- 
cox v. Ney, 47 Mich. 421, 11 NW 225. 

Minn.—Hedlund v. Minnesota St. R. 
Co., 120 Minn. 319, 139 NW 603; Hy- 
vonen v. Hector Iron Co., 103 Minn. 
331, 115 NW 167, 123 AmSR 332; Mc- 
Donald v. Bayha, 93 Minn. 139, 100 
NW 679; O’Brien v. Northwestern 
Cr a etc., Co., 82 Minn. 136, 84 NW 
3 


Miss.—Ward v. Yazoo, etc., R. Co., 
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bative force from their close connection with the 
occurrence which they accompany and tend to 


79 Miss, 145, 29 S 829; Hall v. Clop- 
ton, 56 Miss. 555; Meek v. Perry, 36 
Miss. 190. 

Mo.—Lyons v. Corder, 253 Mo. 539, 
162 SW 606; Mills v. Missouri Pac. R. 
Co., 199 Mo. 56, 94 SW 973; Redmon 
v. Metropolitan St. R. Co., 185 Mo. 1, 
84 SW 26, 105 AmSR 558; Leahey v, 
Cass Ave., etc., R. Co., 97 Mo. 165, 10 
SW 58, 10 AmSR 3800; Entwhistle v. 
Feighner, 60 Mo. 214; Harriman v. 
Stowe, 57 Mo. 93; Brooks v. Jameson, 
55 Mo. 505; Griffith v. Judge, 49 Mo. 
536; Brownell v. Pacific R. Co., 47 Mo. 
239; Metropolis Nat. Bank v. Wil- 
liams, 46 Mo. 17; Crowther v. Gibson,. 
19 Mo. 365; Jennings v. Overholt, 186 
Mo. A. 505, 172 SW 449; Vaughan v. 
St. Louis, etc., Re-Co., 177 Mo. A. 155, 
164 SW 144; “Giles v. Missouri Pac. 
R. Co., 169 Mo. A. 24, 154 SW 852; 
Knittel v. St. Louis United R. Coz 147 
Mo. A. 677, 128 SW 5; Johnson v. 
Springfield Ice, etce., Co., 143 Mo. ri 
441, 127 SW 692; Heiberger v. 
Missouri, ete., ‘Tel. Co., 1383 Mo. ‘A. 
452, 1138 SW 730; Linck v. Vorhauer, 
104 Mo. A. 368, 79 SW 478; Shaefer v. 
Missouri Pac. R. Co., 98 Mo. A. 445, 
72 SW 154; Cunningham y. Wabash 
R.. Co., 79 Mo. A. 524, 

Mont.—Emerson y. Butte Electrie 
R. Co., 46 Mont. 454, 129 P 319; Mc- 
Crimmon v. Murray, 43 Mont. 457, 117 
P 73; Burns v. Smith, 21 Mont. 251, 
bore "742, 69 AmSR 653. 

Nebr. — Phelps v. Bergers, 92 Nebr. 
851, 189 NW 632; Sheibley v. Nelson, 
84 Nebr. 398, L220 "NW 458; Union Pac. 
Rit Cone. Edmondson, 77 Nebr. 682, 
110 NW 650; Gering v. School Dist. 
No. 28, 76 Nebr. 219, 107 NW 250; 
Lexington v. Fleharty, 74 Nebr. 626, 
104 NW 1056; Horst v. Lewis, 
Nebr. 365, 98 NW 1046, 103 NW "460s 
Pledger v. Chicago, etc., RaCo., 
Nebr. 456, 95 NW 1057. 


Nev.—State v. Roberts, 28 Nev. 
350, 82 P 100: 
N. H.—Clough v. Rockingham 


County Light, ete., Co., 75 N. H. 84, 
71 A 223; Wallace v. Boston, etc., R. 
Co., 72 N. H. 504,.57 A 913; Murray We 
Boston, etc., R. Co., 72 N. H. 32, 54 
A 289, 101 7AmSR 660, 61. LRA 495; 
Robinson v. Stahl, 74 N. H. 310, 67 
577; Carter: v. Beals, 44 N. H. 408 
Tenney v. Evans, 14 N. H. 343, 46 
AmD 194; Sessions v. Little, 9 N. H. 
J 


271. 

N. J.—Castner v. a 33 N. 
Ls 95faft S3eN.) 32 B56071% 

N. Y.—Johnson v. Cols, Ly Boe Nevepes 
364, 70 NE 873; Scheir v. Quirin, 177 
N. Y. 568, 69 NE 1130; Hine v. ‘New 
York El. Rs Co., 149 N. aye 154, 43 NH 
414; Holmes v. Roper, 141 Nene. 64, 
36 NE 180; Waldele v. New York 
Cent., etc., R. Goi, 9b 0N. Yu 274, AT 
AmR 41; Price v. Powell, SiN ¥2 322s 
Kenney v. South Shore Natural Gas, 
etc., Co., 184 App. Div. 859, 119 NYS 
363; Goldschmidt v. Mutual L. Ins. 
Co., 134 App. Div. 475, 119 NYS 233% 
Witmer v. Buffalo, etce., Electric 
Light, ete., Co., 112 App. Div. 698, 98 
NYS 781 [att 187 N. Y. 572 mem, 80 
NE 1122 mem]; Twaddéell v. Weidler, 
109 App. Div. 444, 96 NYS 90 [aff 186 
N.. Y. 601. mem, 79 NI 1117 mem]; 
rama ur Trust, etc., Co. v. Whit- 
ney App. Div. 280, 88 NYS 
578. lait 183 N. Y. 522, 76 NE 10891; 
Brand v. Borden’s Condensed Miik 
Co.,, 95 App. Div. 64, 88 NYS 460; 
P. Cox Shoe Mfg. Co. v. Gors- 
Tines 2163 Ap Dine Dae be pe Lae INS 
619; Tibbits v. Phipps, 30 App. Div. 
274, 51. NYS 954 [aff 163 N. Y. 580 
mem, 57 NE 1126 mem]; Cremore v. 
Huber, 18 App. Div. 231, 45 NYS 947; 
Fox v. Parker, 44 Barb. ‘Bal; seer ¥; 
New York Cent., etc 
Thomps. & C. 290 Taft 56 nN yo sor: 
Higgins v. Soloman, 2 N. Y. Super. 
Livingston Middleditch Co. v. 
New York College of Dentistry, 31 
Mise. 259, 64 NYS 140; Thorp v. 
Carvalho, 14 Misc. 554, 36 NYS 1; 
Brumfield v. Potter, etc, Mfg. Co., 4 
Mise. 194, 23 NYS 1025 [rev_1 Misc. 
92, 20 NYS 615]; Koetter v. Manhat-< 
tan R. Co., 13 NYS 458 [aff 129 N. Y.- 
668, 30 NE 65]; Matter of Taylor, 9 
Paige 611. 
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explain, and are admissible as original evidence,*? 


although it is frequently stated 


received under an exception to the hearsay rule.%* 
No hard and fast rule can be laid down as to the 


N. C.—Harrington v. 

153 N. C. 437, 69 SE 399; Stanford v. 
A. F. Messick Grocery Co., 143) pNa Ce 
419, 55 SE 815; Bivings v. Gosnell, 
141 N. C. 341, 53 SE 861; Merrell v. 
Dudley, 139 N. C. 57, 51 SE 777; Sea- 
well v. Carolina Cent. R. Co., 133 N. 
C. 5615, 45 SE 850; Harrill v. South 
Carolina, etc., R. Co., 132 N. C. 655, 
44 SE 190; Means v. Carolina Cent. 
R. Co., 124 N C. 574, 32 SE 960, 45 
LRA 164; Roberts v. Preston, 100 N. 
C. 243, 6 SE 574; McLurd v. Clark, 92 
ING Garo 12: Grant v. Edwards, 86 N. 
(Oy, HUIS R Grandy v. McPherson, 52 N. 


GC; ve 

N. D.—Goetz v. Rugby Merchants’ 
Bank, 23 N. D.) 643, 138 NW 10; 
Johnston v. Spoonheim, i$ IND ae 
123 NW 830, 41 LRANS 1; Balding v. 
Andrews, 12 N. D. 267, 96 NW 305. 

Oh.—Lake Shore, ete., Rew CoOnavs 
Herrick, 49 Oh. St. 25, 39 NE 1052; 
Kilbourn v. Fury, 26 Oh. St. 153; Cin- 
cinnati, etc., R. Co. v. Klute, 29 Oh. 
Cir. Ct. 702; Cincinnati Interurban 
Co. v. Haines, 28 Oh. Cir. Ct. 443. 

Okl.—Keel v. New York L. Ins. Co., 
SOMO, ke PTT, 

Or.—Moulton v. St. Johns Lumber 
Coy 62 1Or. 162; 0202 P 105% +) it ve 
Oregon R., etc., Co., 53 Or. 66, 99 P 
76; Multnomah County v. Williamette 
Towing Co., 49 Or. 204, 89 P 389; Rob- 
son v. Hamilton, 41 Or. 239, 69 P 651; 
Shesigs v. Lipman, 40 Or. 408, 67 P 


Pa.—Weir v. Plymouth, 148 Pa. 
566, 24 A 94; Lewars v. Weaver, 121 
Pa, 268, 15 A 514; Elkins v. McKean, 
79 Pa. 493; Devling v. Little, 26 Pa. 
502; Koch v. Howell, 6 Watts & S. 
350; Postens v. Postens, 3 Watts & S. 
127; Reed v. Dick, 8 Watts 479; 
Arnold v. Gorr, 1 Rawle 2233 Tomp- 
kins v. Saltmarsh, 14 Serg. & R. 275; 
Trexler v. Baltimore, etc., R. Co., 28 
‘Pa. Super. 198; Haggart v. Cali- 
fornia, 21 Pa. Super. 210. 

S. C.—Douglass v. Southern R. Co., 
82S. C. 71, 62 of 15, 63 SE 5; Puryear 
v. Ould, 81S. 456, 62 SE 863; Glov- 
er v: Western Cunion Tel. Co., 788. Cc 
502, 59 SE 526; Cain v. Atlantic Coast 
Line R. Co., 74 8. C. 89, 54 SE 244; 
Jaro v. Holstein, URS Be Cha nh ay SE 
870; Williams v. Southern R. Co., 68 
s. ¢. 369, 47 SE 706; oh ge v. Co- 
lumbia, etc., HY ACO., 65 S. C. 

Ss. D.—West be Beg ad: Pirst Nat. 
Bank v. Harvey, 29 S D. 284, 137 NW 
3865; Comeau v. Hurley, 24°99. D, 275, 
123 NW 715; Wheaton v. Liverpool, 
etc}, Ins. Co., 20 S. D. 62, 104 NW 
850; Auby v. Rathbun, 11 3. D. 474, 
78 NW 952. 
ote ee v. Vaughn, 15 SW 

Tex.—International, etc., R. Co. 
Anderson, 82 Tex. 516, 17 SW 1039, 
27 AmSR’ 902; Ft. Worth Pub. Co. v. 
Hitson, 80 Tex. 216, 14 SW 842, 16 
us W 551; Missouri Pac. R. Co. v. Col- 
lier, 62 Tex. 318; George v. Thomas, 
16 ‘Tex. 74, 67 AmD 612; Jurado v. 
Holmes, (Civ. A.) 200 SW 859; Mem- 
phis Cotton Oil Co. v. Goode, (Civ. 
A.) 171 SW 284; Swearingen v. Bray, 
(Civ. A.) 15'7 Sw 953; Missouri, etc., 
Re Con uv... Brown, (Civ. A.) 135 SW 
1076; Blackshear v. Trinity, etc., R. 
Co: (Civ. A.) 131 SW 854; Missouri, 
etc, RR. Conv. Gober, (Civ. A.) 125 
SW 383; Parrish v. Adwell, (Civ.. A.) 
124 SW "441; Hudson v. Slate, 53 Tex. 
Civ. A. 453, 417 SW 469; El Paso, etc., 
IR. Co. vi Polk, 49 Tex. Civ. ‘A. 269, 108 
SW 761; St. Louis Southwestern R. 
Co: Ve Garber, (Civ. A.) 108 SW 742; 
Runnells v. Pecos, etc. R. Co., 49 
Nexe Civy Aj, 150; 207 Sw 647; Gulf, 
6te;, B.C. Vv. Batte, (Civ. A.) 107 SW 
632: Steves v. Smith, 49 Tex. Civ. A. 
126,2.107 Sw 141° Galveston, OUC EU 
Co. v. Mitchell, 48 Tex. Civ. A. Bes 
10% SW 374; St. Louis Southwestern 
R. Co. v. Coats, (Civ. A.) 103 SW 
662; Paris, etc., R. Co. v. Calvin, (Civ. 


Wadesboro,|]A.) 103 SW 428 


EVIDENCE 


that they are 


faff 101 Tex. 291, 
106 SW 879]; Dublin Gas, ete., Co. v. 
Frazier, 46 Tex. Civ. A. 388, 103 SW 
197; St. Louis, etc., R. Co. v. Schuler, 
46 Tex. Civ. TK 356, 102 SW 783; In- 
ternational, etc., R. Co. v. Hugen, 45 
Tex. Civ. A. 326, 100 SW ‘1000; St. 
Louis, etc., R. Co. v. Watkins, 45 Tex. 
Civ. A. 321, 100 SW 162; Kampmann 
v. McCormick, (Civ. A.) 99 SW 1147; 
Northern Texas Tract. Co. v. Cald- 
well, 44 Tex. Civ. A. 374, 99 SW 869; 
St. Louis, etc., R. Co. v. Boyer, 44 Tex. 
Civ ASSIA Oe SV a0 On Guallte eC ber. 
R. Co. v. Coopwood, (Civ. A.) 96 
SW 102; Pacific Express Co. v. Need- 


ham, \(Civ. A.) 94 SW. 1070;° Gulf, 
CLCy te OO* avs battens \(Clv.c CAs) 
94 SW 345; Austin v. Nuchols, 42 


Tex, Civ. A. 5, 94 SW 336; Paraffine 
Oil Con =v Berry, (Civ. A.) 93 SW 
1089; Sweeney v. Taylor, 41 Tex. Civ. 
A. 365, 92 SW 442; Neblett v. Mc- 
Graw, 41 Tex. Civ. A. 239, 91 SW 
309s) Guilty ete... hat Coumve Tullis, 41 
Tex. Civ. A. 219, 91 SW 317; Houston, 
etc., R. Co. v. O’Donnell, (Civ. A.) 90 
SW 886 [rev on other grounds 99 
Tex. (636, 92) Siw. 4090 >" Texas: iéte.. 
R. Co. v. Scoggin, 40 Tex. Civ. A. 526, 
JOSSIWearb2ie Guilt, vetcs Re, Comey. 
Luther, 40 Tex. Civ. A. 517, 90 SW 44; 
Missouri, etc.. R. Co. v. Stanfield, 40 
Tex. Civ. A. 385, 90 SW 517; Texas 
Cent. R. Co. v. Powell, 38 Tex. Civ. A. 
157.486 SW 20s Guilty etc:,. Ra Conve 
Willoughby, (Civ. A.) 81 SW _ 829; 
Missouri, etc., R. Co. v. Jones, 35 Tex. 
Civ. A. 584, 80 SW 852; Gulf, etc, R. 
Coe ve. Tall? 34 Text Cive As 5352980 
SW 133; Dolan v. Meehan, (Civ. A.) 
80 SW 99; Gresham v. Harcourt, 33 
Tex. Civ. A. 196, 75 SW 808; Missouri, 
etc., R. Co. v. Schilling, 32 Tex. Civ. 
A. 417, 75 SW 64; McElroy v. Phink, 
(Civ. A.) 74 SW 61 [rev on other 
grounds 97 Tex. 147, 76 SW 753, 77 
SW 1025]; Smith v. Boatman Sav. 
Bank, 1.Tex. ‘Civ. A. 115, 20°SW 1119. 

Utah.—Leach vy. Oregon Short Line 
RiviGo:, 29: Utah «285, °81. wm .90sdt0 
AmSR 708. 

Vt.—Vaillancourt v. Grand Trunk 
R. Co., 82 Vt. 416, 74 A 99; Jericho v. 
Huntington, 79 Vt. 329, 65 A 87; Grout 
v. Moulton, 79 Vt. 122, 64 A 453; Ter- 
rill v. Tillison, 75 Vt. 193, 54 A 187; 
Tillotson v. Prichard, 60 Vt. 94, 14 
A 302, 6 AmSR- 95; Danforth v. 
Streeter, 28 Vt. 490; Marsh v. Davis, 
24 Vt. 363; White v. Morton, 22 Vt. 
15, 52 AmD 75. 

Va.—Bowles v. Com., 103 Va. 816, 
48 SW 527. 

Wash.—Riggs v. Northern Pac, R. 
Co., 60 Wash. 292, 297, 111 P 162 
{quot Cyc]; Walters v. Spokane In- 
ternational R. Co., 58 Wash, 2938, 108 


P 593, 42 LRANS 917; Bugge v. 
Seattle Electric Co., 54 Wash. 4838, 
103 P 824; Shepard v. Minneapolis 


Threshing Mach. Co., 50 Wash. 242, 
97 P 57, 18 LRANS 239; Chilcott v. 
Washington State Colonization Co., 
45 Wash. 148, 88 P 113; Smith v. Dow, 
43 Wash. 407, 86 P 555; Starr v. 4tna 
L. Ins. Co., 41 Wash. "199, S3ire Vis) 
4 LRANS 6386; Dormitzer v. German 
Sav., etc., Soc, 23 Wash. 132, 62 
P 862 [aff 192 U. S. 125, 24 SCt 221, 
48 L. ed. 373]; ee v. Spokane, 22 
Wash. 147, 60 P 1388. 

W. Va.—vVale v. Suiter, 58 W. Va. 
353, 52 SE 313; Sample v. Consoli- 
dated Light, etc., Co., 50 W. Va. 472, 
40 SE 597, 694 LRA 186. 

Wis.—Andrzejewski v. Northwest- 
ern Fuel Co., 158 Wis. 170, 148 NW 
37; Miller v. Neale, 137 Wis. 426, 119 
NW 94, 129 AmSR HOME Zoesch v. 
Flambeau Paper Co., 134 Wis. 270, 
114 NW 485; Johnson v. St. Paul, etc., 
Coal Co., 126 Wis. 492, 105 NW 1048: 
Vagts v. *Utman, 125 Wis. 265, 104 NW 
88; Hupfer v. National Distilling Col; 
119 Wis. 417, 96 NW 809; Charley v. 
Potthoff, 118° Wis. 258, 95 NW 124; 
Hall v. American Masonic Acc. Assoc., 
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admissibility of evidence as a part of the res geste. 
The facts and circumstances presented in different 
cases vary so widely that the courts have come toe 
the point of adjudging this question as it is pre- 


86 Wis. 518, 57 NW 366; McCord v. 
McSpaden, 34 Wis. 541; Hastman v. 
Bennett, 6 Wis. 232; MceGoon v. Irvin, 
1 Pinn. 526, 44 AmD 409. 

Eng.—Doorman vy. Jenkins, 2 A.. & 
EK. 256, 29 ECL 80, 211 Reprint 993 
Ridley v. Gyde, 9 Bing. 349, 283 ECL 
304, 1381 Reprint 646; Aveson v. Kin- 
naird, 6 East 188, 102 Reprint 1258. 

Can.—Gilbert v. Rex, 38 Can. S. CG 
284, 12 CanCrCas 127.. 

N. B.—Gallagher v. Westmoriand, 
31 N. B. 194. ne? 

N. S.—Reg. v. Troop, 30 N. S. 339. 

Ont.—Commercial Bank v. Great 
Western R. Co., 22 U. C. Q. B. 233, 2 
Grant Err. & App. (U.°C.) 285. 

“Circumstances attending a par- 
ticular transaction under investiga- 
tion by a jury, if so interwoven with 
each other and with the principal fact 
that they cannot well be separated 
without depriving the jury of proof 
that is essential in order to reach a 
just conclusion, are admissible in evi- 
dence: (St.eClair, vicUe S,, 54 OHS, 
134, 149, 14 SCt 1002, 38 L. ed. 936. 

fa] Any act or declaration of 
either party connected with a trans- 
action, whether prior or subsequent 
thereto, may be given in evidence 
to show what the agreement was. 
vohesd v. Bethune, 1 Wend. (N. Y.) 

{b] Origin of rule—‘It probably 
had its origin in the trouble some- 
times experienced in criminal cases to 
identify the perpetrator of a crime. 
The desire of the courts to prevent 
what would be an evident miscarriage 
of justice gradually led to the ex- 
tension of the rule to civil contro- 
versies.” Equitable Mut. Acc. Assoc. 
v. McCluskey, 1 Colo. A. 473, 477, 29 
P383: 

31. al v. Craig, 125 Cal. 
£07, 57, Pb9 

La. Boho ies Vv. pera. ete., R. Co., 
52 La. Ann. 727, 27 S 176. 

Mass.—Lund v. Tyngsborough, 9 
Cush. #6. 

N. H.—Murray v. Boston, ete, R. 
Co., 72 N. H. 32, 54 A 289, 101 AmSR 
660, 61 LRA 495. 

N. Y.—Waldele v. New York Cent., 
on R.,2Co.,, 95) N. W274). 472 Amr 
nk 

Vt.—State v. Marsh, 70 Vt. 288, 40 
A 836. 

32. Lund v. Tyngsborough, 9 Cush. 
(Mass.) 86, 41; Shannon v. Castner, 
21 Pa. Super. 294. 

“Tt is a well established principle 
of the law, that declarations which 
form a part of the res geste, and are 
to be considered as a part of the 
transaction, do not come under the 
head of hearsay, but are admissible 
as original evidence.” Lund v. Tyngs- 
borough, supra. 

33. Ga.—Pool v. Warren County, 
2 mee 205, 51 SE 328. 

ll—Swanson v. Chicago City R. 
co 148 Ill. A, 135 [aff 242 ag yy Y 388, 
90 NE 210 We 

N. Y.—Waldele v. New York Cent., 
etc., R. Co., 95 N. Y. 274, 47 AmR 41. 

Utah.—Surbaugh v. Butterfield, 44 
Utah 446, 140 P 757; Meyers v. San 
Pedro, etc., ae os 36 Utah 307, 104 
Tk 736, 21 AnnCas 1229. 

Wash.—Riggs v. Northern Pac. R. 
Co., 60 Wash, 292,111 P 162; Britton 
v. Washington Water Power Co., 59 
Wash. 440, 441, 110 P 20, 140 AmSR 
858, 383 LRANS 109. 

“One exception to the rule exclud- 
ing hearsay evidence is that, when 
something ‘has. occurred, startling 
enough to produce nervous excite- 
ment, spontaneous utterances of 
parties present are admissible in evi- 
dence as a part of the res geste.” 
Britton v. Washington Water “Power 
Co., Supra, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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sented by the particular case under consideration ;*4 
and the admissibility vel non of evidence as part of 
the res geste is a matter resting very largely in 
the discretion of the trial court.*® The cases already 
cited in this section®* furnish abundant illustra- 
tions of evidence held admissible as part of the res 
geste, and reference is made in the note below to a 


number of illustrative cases in 
34. Ala.—lIllinois Cent. R. Co. v. 


Lowery, 184 Ala. 443, 68 S 952, 49 
LRANS 1149 
D. C.—Washington R., peter, Cow, 


Wright, 38 App. 268. 

Ga.—Cox v. State, 64 Ga. 374, 410, 
37 AmSR 76: 

Ky.—Louisville R. Co. v. Johnson, 
Epa Ky. 277, 115 Sw 207, 20 LRANS 

La. ye uate tas v. Le Blanc, 121 La. 
919, 46 S 92 

“The difficulty of formulating a 
description of the res gestze which 
will serve for all cases, seems insur- 
mountable. To make the attempt is 
something like trying to execute a 
portrait which shall enable the pos- 
sessor to recognize every member of 
a numerous family.” Cox v. State, 
supra [quot Illinois Cent. R. Co. v. 
Lowery, 184 Ala. 443, 448, 68 S 952, 
49 LRANS 1149]. 

{a] “This is well illustrated in the 
numerous decisions that may be 
found on the subject, as is the further 
fact that the courts are not harmoni- 
ous in their treatment of the prin- 
ciple upon which the admissibility of 
the evidence rests. In some juris- 
dictions a liberal practice prevails, 
while in others the ancient rule has 
not been relaxed.” Louisville R. Co. 
v. Johnson, 131 Ky. 277, 281, 115 SW 
207, 20 LRANS 133. 

{b] Possibility of procuring the 
declarant’s evidence has been held to 
furnish a reason for excluding the 
statement offered as part of a fact in 
the res geste. State v. Oliver, 39 La. 
Ann. 470, 2 S$ 194. 

{c] Indiscriminate invocation of 
rule.—“That rule of evidence is some- 
times made to do extensive service, 
so much so that a textwriter has said 
that the shibboleth, res geste, is put 
to such indiscriminate service that it 
is to be approached with a feeling of 
despair.” Schlater v. Le Blanc, 121 
La. 919, 926, 46 S 921. 

35. Ga—Harden v. Central of 
Cave R. Co., 20 Ga. A. 218, 94 SH 


Ind.—Cincinnati, ete, R. 

Gross, 186 Ind. 471, 114 NE 962° lev 
(A.) 111 NE 653]. 

Mont.—Callahan v. Chicago, etc., 
R. Co., 47 Mont. 401, 133 P 687, 47 
LRANS 587. 

RS H.—St. Laurent v. Manchester 
St. Co., 77 N. H. 460, 92 A 959. 

Oui tiorcing Vv. Hood, 55 Okl. 737, 
156. P2533)St. Louis, ete:, R. Co. v. 
Fick, 47 Okl. 530, 149 P 1126; Smith 
v. Chicago, etc., R. Co., 42 Ok. Bits 
142 P 398. 

S. C.—State v. McDaniel, 68 S. C. 
304, 47 SE 384, 102 AmSR 661. 

Tex,— Missouri, ete., R. Co. v. An- 
derson, (Civ. A.) 198 SW 795. 

“Questions of this kind must be 
very largely left to the sound judicial 
discretion of the trial judge, who is 
compelled to view all of the circum- 
stances in reaching his conclusion, 
and this court will not reverse his 
ruling, unless it clearly appears, from 
undisputed circumstances in evidence, 
that the testimony ought to have been 
admitted or rejected, as the case may 
be.” State v. Arnold, 47 S. C. 9, 24 
SE 926, 58 AmSR 867 {quot Magill 
v. Southern R. Co., 95 S. C. 306, 309, 
78 SE 1033]. 

36. See supra notes 11-35, 

37. U. S.—vVicksburg, etc., R. Co. 

©7Brien,/ 119: U. S99) Vs SCL 2; 30 
ie ed. 299. 

Ala.—Craddock v. Walden, 184 Ala. 
58, 63 S 534; Baker v. Drake, 148 Ala. 
513, 41S 845. 

Ariz.—Logia Suprema de la Alianza 
Hispano-Americana v. De Aguirre, 
14 Ariz. 390, 129 P5038. 


[22 C.J.—27] 


EVIDENCE 


which evidence 


Ark.—Martin v. Manning, 124 Ark. 
74, 186 SW 302; St. Louis Southwest- 
ern R. Co. v. Wilson, 119 Ark. 36, 177 
SW 415; Chunn vy. London, etc., ¥. 
Ins. Co., 115 Ark. eb 172 SW 837; 
St Louis, ete., R. Co. Waters, 105 
Ark, 619, 152 SW ASU Nt. Louis, etc., 
R. Co. v. Pape, 140 SW 265. 

Cal.— Ernst v. Ganahl, 166 Cal. 493, 
137. P 256; Northwestern Redwood Co. 
v. Dicken, 13 Cal. A. 689, 110 P 591. 

Colo.—Murphy v. Peo., 9 Colo. 435, 
13 P 528. 

Conn.—Townsend v. Ward, 27 
Conn. 610. 

D. C.—Traver v. Smolik, 43 App. 
150; Washington, etc., R. Go. v. Mc- 
Lane, 11 App. 220; Metropolitan R. 
Co. v. Collins, 1 App. 383. 

Harrell v. State, 75 Ga. 842. 

Tll—Levy v. Morand, 185 Ill A. 
266; Stewart v. Vandalia R. Co., 163 
Ill. A. 652; Davis v. Gwinn, 162 Ill. A. 
72; Conover v. Harrisburg, etc., Coal 
Co., 161 Ill. A. 74; Beyer v. Peoria, 
etc., Tract. Co., 156 Ill. A. 47; Mac- 
Kenzie v. Barrett, 148 Ill. A. 414; 
Donnelly v. Chicago City R. Co., 131 
Ill. A. 302. 

Ind.—Huntington First Nat. Bank 
v. Arnold, 156 Ind. 487, 60 NE 134; 
us ve Carr 62 Indi"Al 80.109 NB 

Iowa.—-Sullenbarger v. Aherns, 168 
Iowa 288, 150 NW 71; Vernon v. Iowa 
State Traveling Men’s Assoc., 158 
Iowa 597, 138 NW 696; Laird v. 
Equitable L. Assur. Soc., 98 Iowa 
495, 67 NW 385; Shuck v. Vander- 
venter, 4 Greene 264. 

Kan.—Washbon v. State Bank, 86 
Kan. 468, 121 P 515; Eagon v. Hagon, 
60 Kan. 697, 57 P 942. 

Ky.—Louisville, etc., R. Co. v. Sin- 
nie 171 Ky. 562, 188 SW 648; Ken- 
tucky, etc., R.Co.v.Minton, 167 Ky. 516, 
180 SW 831; Castleman-Blakemore 
Coase Brucker, 167 Ky. 269, 180 SW 
360; Chesapeake, etc., R. Co. v. Walk- 
er, 159 Ky. 237, 167 SW 128; Louis- 
ville, ete., R. Co. v. Moore, 150 Ky. 
692, 150 Sw 849; Zinsmeister v. Rock 
Island Canning ‘Co., P45 hy. 25,39 
SW 1068; Matthews Vv. Louisville, 
etc., R. Co., 130 Ky. 551, 113 SW 459; 
Cincinnati, ete., R. Co. v. Evans, 129 
Kayne P52; 110 SW. 844, 38 KyL 596; 
Illinois Cent. Co. v. Houchins, 125 
Ky. 483, 101 Sw 924, 31 KyL_ 93; 
Louisville, NetcnmR a (Comuvs Molloy, 
122 Ky. 219, 91 SW 685, 28 KyL 1113; 
Floyd v. Paducah R., etc., Co., 64 Sw 
653, 23. Kyl LOTT; Louisville, etc., R. 
Co. v. Eljis, 97 Ky. 330, 30 SW 979, 
17 Kyl 259; McLeod vy. Ginther, 86 
Ky. 399. 

La.—State v. Madison, 47 La. Ann. 
30, 16 S 566. 

Ma.—Herman v. Cehrl, 116 Md. 512, 
82 A 161. 

Mass._-Com. v. Chance, 174 Mass. 
245, 54 NE 551, 75 AmSR 306. 

Mich. —Rogers v. Krumrei, 143 
Mich. 15, 106 NW 279; aoreert Vv. 
Burke, 89 Mich. 132, 50 NW 80 

Minn.—Sullivan Lumber ee Vv. 
Thorn, 130 Minn. 296, 153 NW 616; 
Hathaway v. Brown, 18 Minn. 414. 

Mo.—Daly v. Pryor, 197 Mo. A. 583, 
198 SW 91; Finnell v. Kellogg, 194 
Mo. A. 342, 186 SW 1169; Hinshaw v. 
Raines, (4.) 185 SW 1192; Haines v. 
Chicago, etc., R. Co., 193 Mo. A. 453, 
185 SW 1187; Ranney v. Lewis, 183 
Mo. A. 58, 167 SW 601; Ridenour v. 
Wilcox Mines Co., 164 Mo. A. 576, 
147 SW 852; Alten v. Metropolitan St. 
R. Co., 1833 Mo. A. 425, 113 SW 691. 

Mont.—Terr. v. Drennan, 1 Mont, 
41. 

Nebr.—Phelps v. Bergers,.92 Nebr. 
851, 189 NW 632. 

N. H.—Murray v. Boston, etce., R. 
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offered as part of the res gest# has been rejected.*” 

[§ 536] B. Main or Principal Fact—l. Neces- 
sity. From the very nature of evidence admitted 
as part of the res gestw, there must be a main or 
principal fact,°8 
the ultimate fact to be proved or some fact evi- 
dentiary of that fact.2® It is proceeding in a circle 
to use the declarations as proof of facts necessary to 


which may, however, be either 


oR 72 N. H. 32, 54 A 289, 101 AmSR 
660, 61 LRA 495; Judd v. "Brentwood, 
46 N. H. 430. 

N. J.—Higgins v. Sp petals Cos, 
91 N. J. L. 464,,103 A 37 

N. Y.—Gans v. Wormeser, 83 App. 
Div. 505, 82 NYS 441; Kuperschmidt 
Vv. Metropolitan St. R. Co., 47 Misc. 
SOU Loa MN Se hie 

N. C.—In re Murray, 141 N. C. 588, 
54 SE 435. 

Oh.—Cincinnati Tract. Co. v. Jami- 
son, 32 Oh. Cir. Ct. 336. 

Pa.—Kumke v. Best Kid Co., 244 
Pa. 126, 90 A 538; Lyon v. Lyon, 197 
Pa. 212, 47 A 193. 

Porto Rico.—Rosado v. Ponce R., 
etc., Co., 18 Porto Rico 5938. 

R. I.—Ferance v. Forestdale Mfg. 
Co:; Pu 1.-154, 89) An 339 

Ss. D.—State. v. Kapelino, 20 S. D. 
Bae Bee ss NW 335. 

nn.—F rank v. Wright, 140 Tenn, 

535, “208 SW 434 

Tex.—Holt v. Guerguin, 163 SW 
10 [rev (Civ. A.) 156 SW 581]; Bar- 
ton v. McGuire, (Civ. A.) 189 SW 317; 


Ft. Worth, ete, R. Co. v. Alcorn, 
(Civ.m AQ) (178. “SW ..883; SHoveywuve 
Arledge, (Civ. A.) 176 SW 8:96; St. 


Louis, ete., R. Co. v. Jenkins, (Civ. 
A.) 172 SW 984; Gulf, etc., R. Co. v. 
Culver, (Civ. A.) 168 SW 514; Haw- 
kins v. Western Nat. Bank, (Civ. A.) 
145 SW 722; Luttrell v. Parry, (Civ. 
A.) 129 SW 865; Runnells v. Pecos, 
ete, Re Cos, 149" Vex. pCivs VAs b0; OF 
SW 647; Dwyer v. Bassett, 1 Tex, 
Civ, A; 613, 21 SW_621. 

Vt.—Jericho v. Huntington, 79 Vt. 
329, 65 A 87. 

Wash. —Torgeson v. Hanford, 79 
Wash. 56, 139 P 648. 

Wis. —Andrzejewski *v. Northwest- 
ern Fuel Co., 158 Wis. 170, 148 NW 
37; In re Klehr, 147 Wis. 653, 133 NW 
1105; Price v. Grzyll, 133 Wis. 623, 
114 NW 100; Vagts v. Utman, 125 
Wis. 265, 104 NW 838. 

38. Ala.—Nashville, ete.,, Re Cos. 
Moore, 148 Ala. 63, 41 § 984; Ala- 
bama Great Southern R. Co. v. Hawk, 
72 Ala. 112, 47 AmR 403; Masterson v. 
Phinizy, 56 Ala. 336. 

Deliza we tate v. Frazier, Houst. Cr. 


Ga.—Mitchum v. State, 11 Ga. ide 

Ind.—Shauver v. se aie qT Ind. 
12, 32 NE 1131, 34 NE 4 

Towa.—Kurtz v. Payne re Co., 156 
Iowa 376, 185 NW 1075. 

Me.—Atkinson v. Orneville, 96 Me. 
311, 52 A 796. 

Mass.—Lund v. 
Cush. 36. 

Minn.—Marvin y. Dutcher, 26 Minn, 
391, 4 am 685. 

N. C—State v. Whitt, 113 N. CG. 
716, 18 SE 715. 

Tex.—Huth v. Huth, 10 WexwviGivs 
A. 184, 30 SW 24 

Bria Aba soeat v. Northern 
Fuel Co., 158 Wis. 170, 175, 148 NW 
37; Ehrlinger v. Douglas, 81 Wis. 59, 
50 NW 1011, 29 AmSR 863. 

Eng.—Reg. v. Bedingfield, 14 Cox 
CGA MIE ERE 2988 

“The idea of the res geste pre- 
supposes a main fact.” Mitchum vy. 
State, 11 Ga. 615, 622. 

“Minor matters which constitute 
the res geste of a major subject are 
things so closely connected therewith 


Tyngsborough, 9 


as to be substantially involved 
therein and to explain or illustrate 
Ee It follows, as counsel for ap- 


pellant contends, that there must be 
a material major circumstance in 
order that there be evidentiary res 
geste, and that the latter is not, 
primarily, competent to prove the 
former.” Andrzejewski v. North- 
western Fuel Co., supra. 

89. Lund v. ‘Tyngsborough, 9 
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‘constitute the declarations part of the res geste.*° 
[§ 537] 2. Admissibility. It is essential that 
the main act or fact should itself be relevant and 
admissible in order to make the res gest# admis- 
‘sible;*! and if it is not of this character its actual 
admission, without objection, dces not render an 
accompanying declaration competent.*? 
It is only when the 
thing done is equivocal that it is competent to prove 
declarations accompanying it as falling within the 


[§ 538] 3. Equivocalness. 


class of res geste.*8 


[§ 539] 4. Duration or Extent. The main 
transaction is not necessarily confined to a particu- 
lar point of time, but may extend over a longez 
nature and char- 


or shorter period, according to the 


uate (Mass.) 36; Hunter v. State, 40 

J. L. 495; Upton v. State, 48 Tex, 
Or. 289, 88 SW 212. 

40. State v. Williams, 108 La; 222, 
32 S 402. 

41. U.S—vVan ae v. U.S., 153 
Fed. 46, 82 CCA 18 

Ala. a loulsville.? ete., Ra Cost v. 
Pearson, 97 Ala. 211, 12 § 176; Powell 
v. Henry, 96 Ala. 412,-11 S 311; Fail 
v. McArthur, 31 Ala. 26; Gilbert v. 
Gilbert, 22 Ala. 529, 58 AmD 268. 

Cal.—Peo. v. Shattuck, 109 Cal. 673, 


ABBEY SA5. 
Conn.—Pinney v. Jones, 64 Conn. 
Co. 


545, 30 A 762, 42 AmSR 209. 

Fla.—Atlantic Coast Line R. 
Crosby, 53 Fla. 400, 477, 43 S 318 
[cit Cyc]. 

Ky.—Zinsmeister v. Rock Island 
Canning Co., 145 Ky. 25, 139 SW 1068. 

Md.—State v. Ridgely, 2 Harr. & 
M. 120, 1 AmD 3872 

Mass.—Kingsford v. Hood, 105 
Mass. 495; Lund v. Tyngsborough, 9 
oat 36; Kingsley v. Slack, 5 Cush. 
Mo.—Lacks v. Butler County Bank, 
204 Mo. 455, 102 SW _ 1007. 

Nebr.—Horst v. Lewis, 71 Nebr. 
365, 98 NW 1046, 103 NW 460. 

N. H.— Ordway v. Sanders, 58 N. H. 
132; Currier v. Boston, etc., R: Co., 
34 N. H. 498; Morrill v. Foster, 32 N. 
H. 358; Carlton v. Patterson, 25 N. H. 
580; Plumer v. French, 22 N. H. 450; 


Patten v. Ferguson, 18 N. H. 528; 
Tenney v. Evans, 14 N. H. 343, 40 
AmD 194; Woods v. Banks, 14 N. H. 


101:. Blake~v. White; 13 N. H. 267; 
Hadley v. Carter, 8 N. H. 40; Barker 
v. Clark, 


4.N. H. 380, 17 AmD 428; 
Downs v. Lyman, 3 N. "H. 486 
aon Y.—Peo. v. Williams, 3 Park. Cr. 

Oh.—Cincinnati Interurban Co, v. 
Haines, 28 Oh. Cir. Ct. 443. 

Okl.—Chicago, etc., R. Co. v. Jack- 
son, 162 P 823. 

S. D.—Oswood v. Kruidinier, 34 S. 
D. 210, 147 NW 97 9. 

Utah.—Mey ers v. San Pedro, etce., 
R. .Co.;°36 Utah 307, 104 P 736, 21 
AnnCas 1229. 

Vt.—Fife v. Cate, 85 Vt. 418, 82 A 


741. 

Va.—Singer Mfg. Co. v. Bryant, 105 
Va. 403, 54 SE 320; Scott v. Shelor, 28 
Gratt. (69 Va.) 891. 

W. Va.—Corder v. Talbott, 14 W. 
Va. 277. 

Wis.—Andrews v. U. S. Casualty 
Co., 154 Wis. 82, 142 NW 487; Vagsts 
v. Utman, 125 Wis. 265, 104 NW 88. 

Eng.—Wright v. Doe, 4 Bing. N. 
Cas. 489, 33 ECL 821, 132 Reprint 
877, 5 Cl. & F. 676, 7 Reprint 559 [aff 
7 A. & EB. 318, 34 ECL 178, 112 Re- 
print 488]. 

“If the transaction of which they 
are a part is itself material and in- 
admissible, the declarations them- 
selves are likewise inadmissible.” 
Meyers v. San Pedro, etc. R. Co., 36 
bee 307, 322, 104 P 736, 21 AnnCas 

fa] Tlustration.—A declaration of 
a party, as he was leaving his coun- 
sel’s office, that he was about to give 
a notice which his counsel had ad- 
vised, is not admissible in evidence 
as a declaration accompanying a ma- 


EVIDENCE 


[§§ 536-540 


acter of the transaction.‘4 

[§ 540] ©. Accompanying Acts or Statements 
—1l. By Whom Done or Made**—a. In General. 
It is not necessary te render a statement or act 
admissible as part of the res geste, that it should 
have been made or done by one of the participants in 
the main transaction,** but if it has the necessary 
connection with the main fact it may be admissible 
no matter by whom it was made or done,*? provided, 
in the case of a declaration, that it relates to a 


matter of fact which the declarant might testify to 


terial act and tending to elucidate 
and explain it, since the accompany- 
ing act of leaving the office was not 
an act independently material and 
provable. Fife v. Cate, 85 Vt. 418, 82 


A 741. 

42. Pinney Vv. Jones, 64 Conn. 545, 
30 A 762, 42 AmSR 209. 

43. Nutting v. Page, 4 Gra 
(Mass.) 581; Corder v. Talbott, 14 Ww. 
Va. 277. 

44. Ala.—Montgomery Tract. Co. 
v. Fitzpatrick, 149 Ala. 511, 43 S 136, 
9 LRANS 851. 

Ark.—Walnut Ridge Mercantile 
Co. v. Cohn, 79 Ark, 338, 96 SW 413. 

Mass.—Lund vy. Tyng ‘sborough, 9 
Cush. 36. 

Mich.—Maher v. Peo., 10 Mich. 212, 
81 AmD 781 

Mo.—State v. Gabriel, 88 .Mo. 631. 

N. Y.—Twaddell v. Weidler, 186 N. 
Y. 601, 79 NE 1117; Ahern vy. Good- 
speed, 72. N. Y. 108; Matter of Taylor, 
9 Paige 611 

N. C.—Stanford v. A. F. Messick 
Grocery Co., 143 N. C. 419, 55 SE 815. 

Tenn "—Memphis St! R. Co. v. Shaw, 
110 Tenn. 467, 75 SW 713. 

Tex——McGowen v. McGowen, 52 
Tex. 657; Western Union Tel. Co. v. 
Uvalde Nat. Bank, (Civ. A.) 72 SW 
232. 

Vt.—Jericho v. Huntington, 79 Vt. 
829, 65 A 87; Fifield v. Richardson, 
34 Vt. 410. 

Wash.—Chileott _v. Washington 
State Colonization Co., 45 Wash. 148, 
Sa Perts. 

Wis.—Felt v. Amidon, 43 Wis. 467. 

[a] MTlustrations.—(1) If a man 
and woman are cohabiting together, 
and the question to be decided is, 
whether the character of her inter- 
course with him is matrimonial or 
meretricious, the declarations of the 
parties during the éxistence of such 
intercourse, the facts of their ap- 
pearing in public with each other as 
man and wife, of their visiting in 
respectable families, and of their be- 
ing treated by their acquaintances and 
spoken of by them as sustaining that 
relation to each other, constitute a 
part of the res geste, showing the 
character of that intercourse to be 
matrimonial. and virtuous, and con- 
temporaneous declarations and at- 
tending circumstances of a different 
character would be lesal evidence 
from which the conclusion might le- 
gitimately be drawn, that the inter- 
course between the parties was illicit 
and dishonorable. Matter of Taylor, 
9 Paige (N. Y.) 611. (2) On a trial 
fer larceny of sheep, where the tran- 
saction was made up of a variety of 
incidents extending over a period of 
several days and was not at an end 
until the sheep were branded, all acts 
and words which occurred or were ut- 
tered during that period of time tend- 
ing to elucidate the principal fact in 
dispute, namely, the motive with 
which the sheep were branded, were 
admissible as parts of the res geste, 
State v. Gabriel, 88 Mo. 631. 

45. Res gestae statements of 
oe as admissions see supra § 442. 

46. U. S—Inman v. Dudley, etce., 
Lumber Co., 146 Fed. 449, 76 CCA 659; 
Mecknight ve Ue S., 130 "Fed. 569, 65 


if called as a witness.*® Accordingly, the exclama- 
tions or declarations of a mere bystander may be 
admissible as part of the res geste,‘ 
there are numerous cases in which such declarations 


although 


R. Co. v. Stone, 118 Fed. 19, 55 CCA 
220; Bauer v. Steed, 6 Ala. A. 594, 
637. 

Coast Line R. Co. 

Ill.—Morello. v. Peo., 226 Ti 
Iowa 315, 126 NW Kinner v. 
Co., 143 Ky. 723, 1837 SW 230; Illinois 
ete., Co. 87 SW 305, 27 Kyl 965. 

Me.—Stewart v. Hanson, 35 Me. 506. 

Miss.—Stovall v. Memphis Far- 

Mo.—-State v. 

N. H.—Ordway v. Sanders, 58 N. H. 
L. 412, 103 A 28; Castner vy. Sliker, 
149 N. ¥. 154, 43 NE 414; Birmingham 
522 mem, 76 NE 1089 mem]. 


CCA 87; Chicago Terminal Transfer 
187. 
Ala.—Robertson v. Smith, 18 Ala. 
60 S 499. * 
Cal.—Gillam v. Sigman, 29 Cal. 
Fla.—Atlantic 
v. Crosby, 53 Fla. 400, 43 S nee: 
80 NE 903. ‘ 
Iowa.—DuBois v. beige olde 147 
Boyd, 139 Iowa 14, 116 NW 1044. 
Kky.—Allen v. Cincinnati, ete, RE. 
Cent. R. Co. v. Cotter, 103 SW 279, 
21 KyL 679; Glisson v. Paducah R., 
La.—Chretien v. New Orleans R. 
won 113 La. 761, 37 S 716, 104 AmSR 
Mich.—Proper v. Lake Shore, etce., 
R. Co., 136 Mich. 352, 99 NW 283 
mers’, ete. Bank, 16 Miss. 305, 47 
AmD 85. 
Kaiser, 124 Mo. 651, 
28 SW_ 182; Crowther v. Gibson, 19 
Mo. 365. 
132; Woods v. Banks, 14 N. H. 101. 
N. J.—Murphy v. Brown, Oa! INE 
‘oe to Lie 95 [aff 33 N. Ee Bel 5078S 
Y.—Hine v. New York El. R. Co., 
Trust, ete., Co. v. Whitney, 95 “App. 
Div. 380, 88 NYS 578 [aff 183 N. Y. 
N. C.—Fraley v. Fraley, 150 N. C. 
501, 64 SE 381 


Pa.— Walter v. Gernant, 13 Pa. 515, 
53 AmD 491. 

Tenn.—Morton v. State, 91 Tenn. 
437, 19 SW 225 

ge arener= feta R, Co. v. Farley, 
(Civ. A.) 186 SW. 94; St. Louis, ete., 
. Co. v. Schuler, 46 Tex, Civ. A. 
356, 102 SW 783; ‘St. Louis, ee 13s 
Co. v.. Watkins, 45 Tex. Civ. A. 321, 
100 SW 162; Gulf, eta:, (RACCe: 
Coopwood, (Civ. A.) 96 SW 102; Gut, 
ete., R. Co. v. Hall, 34 Tex. Civ. 1s 
535, 80 SW 1383 

Wash.—State v. Robinson, 12 Wash. 
491, 41 P 884, 

Wis.—Hartwig v. Hartford Attna 
L. Ins. Co., 164 Wis. 20, 158 NW 280. 

fa] Dilustration —Statements made 
by persons who examined the body of 
the victim of a homicide, immedi- 
ately after the killing, and at the 
place where the killing occurred, are 
admissible as res geste. State Vv. 
Robinson, 12 Wash. 491, 41 P 884. 

47, Wchols v. State, (Ala.) 41 $ 
298; Murphy v. Brown, 91 N. J. L. 
412, 103 A. 28; Birmingham Trust, 
ete., Co. v Whitney, se App. Div. 280, 
88 NYS S78 {aff 183 N. Y. 522 mem. 
76 NE 1089 mem]; Wright v. Doe, 
TA. & EH. 318; 34 ECL 95, 112.%Re- 
pant 488. See also cases supra note 


48. Sullivan v. Seattle Electric 
Cos. 51l Wash). .71759%4 Ps 1109551396 
AmSR 1082. 

49. Ala—yYoung v. State, 149 Ala. 
16, 43 S 100. 
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For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~Water Power Co., 


§§ 540-543] 


have been excluded.5° 


Agents. Spontaneous declarations of an agent, 
or such declarations as are properly part of a fact 
in the res geste, present no peculiarity in the law 


of evidence. The representative 


declarant’s position does not affect the admissibili- 
ty of his statements, but they have the same proba- 
tive value, for or against his principal, as those of 
any other observer with equal knowledge and the 


same interest would hkave.®1 


[§ 541] b. Persons Not Competent to Testify. 
Declarations of persons not competent to testify 
may be received as part of the res geste,°? although 
it would be improper to admit the declarations of 


EVIDENCE 


to reliable.®3 


nature of the [§ 542] ¢. 


Mental 
The fact that a person injured was dazed and 
shocked at the time of making a statement as to how 
he received the injury does not render his statement 
inadmissible, but bears merely on the weight and 
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ination that he could not comprehend passing events 
with anything like such accuracy as would render 
his exclamations or observations in reference there- 


Condition of Declarant. 


credibility thereof.>4 


[§ 543] 2. 
General. 


one who was so lacking in intelligence and discrim- 


Cal.—Peo. v. Murphy, 45 Cal. 137. 
“eG C.—U. S. v. Schneider, 21 D. C. 


Fla.—Atlantic Coast Line R. Co. 
v. Crosby, 53 Fla. 400, 43 S 318. 

Ga.—Knight v. State, 114 Ga. 48, 
39 SE 928, 88 AmSR 17. 

Iowa.—Dale v. Colfax Cons. Coal 
Co., 131 Iowa 67, 107 NW 1096. 

Ky Louisville R. Co. vy. Johnson, 
£5: ey 277, 115 SW 207, 20 LRANS 


per rass eee v. Corcoran, 38 La. Ann, 


Mass.—Hartnett v. McMahan, 168 
Mass. 3, 46 NE 392. 

, Mich,.—Smith y. Detroit United R. 
Co., 155 Mich. 466, 119 NW 640 

Minn.—Hedlund v. Minnesota St. 
ReaCo., 120, Minn. 319)" 139 Nw." 603° 

Mo.—State v. Kaisar, 124 Mo. 651, 
28 ig 182. 

N. H.—St. Laurent v. Manchester 
bode COwe a. PN. He 460,-92 "A 959: 

N. J.—Mur phy v. Brown, OSEAN. ord) 
L. 412, 103 A 28; Castner v. Sliker, 
SSN deel o6 [aft 33 N. J. L. 507). 

N. Y.—Fittin v. Sumner, 176 App. 
Div. 617, 163 NYS 443. 

N. G.—-Saunders v. Gilbert, 156 N. 
Cc. 463, 72 SE 610, 38 LRANS 404; 
Seawell y. Carolina Cent. R. Co., 133 

C. 515, 45 SH 850; Harrill v. South 


Cabole, ete., R. Co., 132 N.. C. .655, 
44 SE i109. 

R, I.—Gouin v. Ryder, 38 R. I. 31, 
94 A 670 

Ss. C-—-Oliver v. Columbia, etc., R. 
Co:, 65-S: 1, 43 SE 307. 


Barer eben v. State, 91 Tenn. 
437, 19 SW 225. 

Tex.—Sovereign Camp W. W. 
Balter, (Civ. A‘), 163 SW 683; Gulf, 

EO On Vin UL LS ie 4 EL Tex. Civ. 

yt 349. 91 SW 317; Missouri, ete., R. 
Conw: "Vance, (Civ. A.) 41 SW 167. 

Utah.—Cromeenes v. San _ Pedro, 
CLO NCO nolan tan 4705.09) 5 10, 
AnnCas1912C 307. 

Wash.—Britton v. Washington 
59 Wash. 440, 444, 
iS P 20, 140 AmSR 858, 33 LRANS 


Wis.—Johnson v. St. Paul, etc., 
Coal Co., 126 Wis. 492, 105 NW 1048. 

“The exclamations of third parties 
present are as much a part of the res 
geste as those of the parties them- 
selves.” Britton v. Washington Wa- 
ter Power Co., supra. 

“Declarations of a bystander ac- 
companying or connected with the 
transaction or event in question are 
admissible as part of rhe res geste.” 
Staples v. Steed, 6 Ala. 594, 600, 60 


S 499. 
50. Ala.—Pope v. State, 174 Ala. 


63, 57 S 245. 
Ga.—Harris v. State, 53 Ga. 640. 
Vv. 
Chi- 


Ind.—Indianapolis St., R. Co 
Taylor, 164 Ind. 155, 72 NE 1045; 
CALO” CLC... pts CO.” V,. Cummings, 24 
Ind. A. 192, 53 NE 1026. 

Ky Louisville R. Co. v. Johnson, 
131 Tey. 277, 115 SW 207, 20 LRANS 


Re 
a.—State v. Bellard, ay La. Ann. 
594. “33 S 504, 69 AmSR 46 
Mo.—State v. Brown, eT ‘Mo. 367. 
Tex.—Felder v. State, 23°"'Tex. “A. 
477, 5 SW 145, 59 AmR 177. 
(al Wot evidence of fact.—Where 
the statement of a bystander is of- 
fered as evidence of the fact asserted, 
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it has been rejected as not part of the 
res sults Woolfolk v. State, 81 Ga. 
551, 8 SE 724; Kaelin v. Com., 84 Ky. 
354, 1 SW 594, 8 KyL 293; Bradshaw 
v. Com., 10 Bush (Ky.) 576; State -v. 
Brown, 64 Mo. 367; Felder v. State, 
23 Tex. A Ad Von): SW 145, 59 AmR 777. 

(oF Bet Oh S.—Attleboro Mfg. Co. v. 
Frankfort Mar. Acc., etc., Ins. Co., 240 
Ned,, Oud, loo CCA 377; "Kansas City 
Southern R. Co. v. Moles, 121 Fed. 
351, 58 CCA 29. 

Ala.—Postal Tel.-Cable Co. v. Min- 
derhout, 14 Ala. A. 392, 71 S 89 [cer- 
tiorari den 71 S 91]. 

Cal.—Durkee v. Central Pac. R. 
Co., 2’ Cal. Unrep. Cas. 599,/9 P 99; 

Colo.—Trumbull v. Donahue, 18 
Colo. A. 460, 72 P 684. 

Ga.—William Hester Marble Co. v. 
Walton, 22.-Ga. A. 453, 96 SE 269; 
Sherrod v. Springfield ives Church, 
21 Ga. A. 200, 93 SE 1009. 

Ind.—Louisville, ete, R. Co. v. 
Buck, 116 Ind. 566, 19 NE 453, 9 AmSR 
883, 2 LRA 520; Johnson vy. Schrep- 
ferman, (A.) 119 NE 494. 

Iowa.—Alsever ze Minneapolis, 
etc., R. Co., 115 Iowa 338, 88 NW 841, 
56 LRA 748. 

Ky.—McLeod v. Ginther, 80 Ky. 
399, 4 KyL 276. 

Me.—Harlow v. Perry, 114 Me. 460, 
96° A T75~ AnnCas1918C, 37. 

Md.—United R., ghee. Co. v. Cloman, 
107 Md. 681, 69 A 379. 

Mass.—Estes v. Aaron, 227 Mass. 
96, 116 NE 392. 

Mich.—Spears v. Black, 190 Mich. 
693, 157 NW 3882; Ensley v. Detroit 
Umied R. Co., 1384 Mich. 195, 96 NW 


Minn.—O’Connor vy. Chicago, etc., 
R. Co., 27 Minn. 166, 6 NW 481, 38 
AmR 288. 

Nebr.—Union Pac. R. a Vv. Elliott, 
54 Nebr. 299, 74 NW 62 

Nev.—Forrester v. southéin Pac, 
Co., 36 Nev. els 134 P'°753,'136 P 
705, 48 LRANS 1 

N. J.—Jennings v. Okin, 88 N. J. 
12°659) 97 A249. 

N. Y.—Maller v. Long Island R. 
Oe a App. Div. 463, 106 NYS 784. 

C.—Queen v. Dixie F. Ins. Co., 
97 SE 741. 
D.—-Balding v. Andrews, 12 N. 
». Nie7, 96 NW 315. 
be C_—Hazelwood v. Mayes, 96 SH 

S. D.—Schanzenbach y. Stoller, 38 
S. D. 303, 161 NW 329. 

Tenn.—Frank v. Wright, 140 Tenn. 
535, 205 Sw 434. 

Tex.—Texas, etc., R. Co. v. Rob- 
ertson, 82 Tex. 657, 17 SW 1041, 27 
AmSR 929; Texas Mfg. Co. v. Fitz- 
gerald, (Civ. A.) 176 SW 891; Gulf, 
ete., KR. Co. v. Milner, 28. ‘Tex.-’Ciy. 
A. 86, 66 SW 574. 

Wash.—Haskell v. Carlisle Pack- 


ing Co., 177 P 780; Swanson v. Pacific 


Shipping Co., 60 Wash. Sea tOMP 4795; 
Lambert v. Ua Conner Trading, etc., 
Co., 30 Wash. 846, 70 P 960; Roberts 
v. Port Blakely Mill Co., 30 Wash. 
oe OA Tle 

‘Wis.—Hermes v. Chicago, etc., R. 
Co., 80 Wis. 590, 50 NW 584, 27 AmSR 
69; Bass v. Chicago, etc., R. Co., 42 
Wis. 654, 24 AmR 437. 

52. Ark.—Beal-Doyle Dry Goods 
Co. v. Carr, 85 Ark. 479, 108 SW 1053, 
14 AnnCas 48, 


Time of Act or Statement—a. In 
It has been laid down as a general rule 
that in order to constitute a part of the res gest 
an act or a declaration must accompany,®* and be 


roan .—Grant v. State, 124 Ga. 757, 53 
~ nd.-Kenney v. Phillipy, 91 Ind. 

Mo.—Strothers v. McFarland, (A.) 
194 SW 881 

N. H.—Dorr v. Atlantic Shore Line 
R. Co., 76 N. H. 160, 80 A 336. 

Tenn.—Yeatman v. Hart, 6 Hum- 
phr. 375. 

Tex.—Wilson v. State, 49 Tex. Cr. 
59, 90 SW 312; Thomas v. State, 47 
Tex. Cr. 534, 84 SW 823, 122 AmSR 
712; Kenney v. State, (Cr.) 79 SW 
817, 65 LRA 316. 

[al] Infant. — Beal-Doyle 
Goods Co. v. Carr, 85 Ark. 479, 108 3w 
1053, 14 AnnCas 48; Grant v. State, 
124 Ga. 757, 53 SE "334; Dorr v. At- 
lantic Shore Line R. Co., TG. UNS Ee. 
160, 80 A 336; Croomes v. State, 40 
Tex. Cr. 672, 51 SW 924, 53 SW 882. 

[b] Slave—Yeatman v. Hart, 6 
Humphr. (Tenn.) 375; Rogers v. 
Crain, 30 Tex. 284. 

{c] Statements of a husband, 
when purchasing a carriage, that he 
is purchasing it for his wife, may be 
shown as part of the res geste, al- 
though he is not competent to testify 
for her. Strothers v. McFarland,, 
(Mo, A.) 194 SW 881. 

53. Adams v. State, 34 Fla. 185, 15. 
S 905 (where a little child, who, at 
three and a half years of age, was a 
bystanding spectator of a homicide, 
proved nearly two years subsequent 
to the occurrence not to be possessed ' 
of sufficient comprehension and in- 
telligence to be competent then to 
testify as a witness, its exclamations 
and utterances at the time of the 
homicide were not admissible). 

54. Magill v. Southern R. Co., 95 
Ss. fee 306, 78 SE 1033: 

U. S.—Vicksburg, e-c., R. Co. 
v. ee prion. FLO OPIS V9 Sng ‘Sct 118, 
30 L. ed. 299. 


Ala. —Gandy v. Humphries, 35 Ala. 
617. 

Ga.—Monroe v. State, 5 ee 85. 

Ida.—Coffin v. Brewis Ida. 770, 
85 P 715, 95 AmSR 3 

Til.—Roche v. St eohe: 286 Ill. 336,. 
121 NE 621; Gould v. Aurora, etc., R. 
Cone Til. A. 344. 

Ind.—Ft. Wayne, ete. Tract. Co. 
v. Roudebush, 173 Ind: 57, 88 NE 
€76, 89 NE 369. 

Iowa.—Lvther vy. Ullritch, 182 
fone 745, 166 NW 85. 

y.—Louisville R. Co. v. Johnson, 

131 we 277, 115 SW 207, 20 LRANS 
133 
Me. 


Me.—Collagan v. Burns, 57 
449, 

Mass.—Gray v. Boston Hl, R. Co., 
215 Mass. 143, 102 NE 71; Com. v. 
Hackett, 2 Allen 136. 

Miss._—Head v. State, 44 Balary Toke 

Mo.—State v. Banks, 10 Mo. A. 111 
[rev on other grounds 73 Mo. 592]. 

N. J.—Harris v. Delaware, ete., R. 
Co., 82. N. J. L. 456, 82 A ered Rapp v. 
Haston Transit Co., 72 A 38. 

N. Y.—In re Daly, 171 NYS. 367. 

N. C.—State v. Mace, 118 N. C. 
1244, 24 SE 798. 

Pa.—Com. v. Force, 43 Pa. Super. 


363 
Wis.—In ne Klehr, 147 Wis. 653, 


wast AN 110 
g.—Reg. “vy, Bedingfield, 14 Cox 


Cc. e 341, 11 ERC 298, 
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contemporaneous with,®é 


what will be.®8 


precisely synchronous. 


[a] Illustration.—The declaration 
of a locomotive engineer as to the 
rate of speed at the time of an acci- 
dent “is not to be deemed part of 
the res geste, simply because of the 
brief period intervening between the 
accident and the making of the dec- 
laration. The fact remains that the 
occurrence had ended when the dec- 
laration. in question was made, and 
the engineer was not in the act of 
doing anything that could upossibly 
affect it.”” Vicksburg, etc., 


O’Brien, aot - ». 99, 106, oi Sct °i18; 
30 L. ed. ae 
56. U.S Shah hs Travelers’ Ins. 


Co. v. Mosley, 8 Wall. 397, 19 L. ed. 
437; Northern Cent. Coal Co. v. 
Hughes, Zu. Wed. iy tog CCA A619) 
Norfolk, etc., R. Co.. v. Gesswine, 144 
Fed. 56, 75 CCA 214. 

Ala.—Southern R. Co. v. Reeder, 
152 Ala. 227, 44 S 699, 126 AmSR 23; 
Louisville, ete., R. Co. v. Pearson, 97 
Ala. 211, 12 S 176. 

Ark.—Hamburg Bank v.. George, 
92 Ark, 472, 123 SW 654 

Cal.—-Peo. v. Piggott, 126 Cal. 509, 
O9pies ole 

Conn.—Pinney v. Jones, 64 Conn. 
545, 30 A 762, 42 AmSR 209; Rock- 
well v. Taylor, 41 Conn. 55; Enos v. 
Tuttle, 3 Conn, 247. 

Ga.—Central of Georgia R. Co. v. 
Stephens, 141 Ga. 645, 81 SE 900; 
Cox v. State, 64 Ga. 374, 37 AmR 76. 

Ill.—Foster v. Shepherd, 258 Til. 
164, 101- NE 411, 45 LRANS 167, 
AnnCas1914B 572; McMahon v. Chi- 
cago City R. Co., "239 ILL. 334, 88 NE 
223; Shaughnessy v. Holt, 936. Ill. 
485, 86 NE 256, 21 LRANS 826; 
Fowler v. Chicago, etc., R. Co., 182 
Til. A. 123; Reiten v. Lake St. El. R. 
Co... 85,5511. A. 4657. 

Iowa.—Westcott v. Waterloo, etc., 
R. Co., 173 Iowa 355, 155 NW 255; 
Seevers v. Cleveland Coal Co., 158 
Icwa 574, 188 NW 793, AnnCas1915D 
188; Brink v. Coe, 4 Greene 555, 61 
AmD 14 

Kan. Gia db v. Montgomery, 8 Kan. 
351 


Ky. —Brown v. Louisville, etc., R. 
Cone 13 Ky Op, 

La.—De Mahy v. “Morgan’s Louis- 
jana, etc, R. 6tc., Co., 45 La. Ann, 
1329, 14 S 61. 


Me,—Kaliamotes v. Wardell, 111 
Me. 401, 89 A 313. 
Md.—Herman v. Oehrl, 116 Md. 


512, 82 A 161; Johnson v. Johnson, 
66 Md. 144, 53 A 792. 
Mass.—Eastman v. Boston, etc., R. 
Co., 165 Mass. sa 43 NE 115; Lund 
v. Tyngsborough, 9 Cush. 36. 
Mich.—Grogitzki v. Detroit Am- 
bulance Co., 186 Mich. 374, 152 NW 
oee Mabley Vv. Kittleberger, 37 Mich. 


Mo.—Vaughan v. St. Louis, etec., R. 
Cost 177i Moxy A; 155,064 Sw 144; 
Stoeckman y. Terre "Haute, etc., R. 
Co., 15 Mo. A. 503. 

Mont.—Callaghan vy. Chicago, etc., 
Ra Co.,.47 Mont.2401,, 133 -P 68,4 
LRANS 587. 

Nebr.—Clancy v. Barker, 71 Nebr. 
83, 98 NW 440, 103 NW 446, 115 AmSR 
559, - LRA 642, 8 AnnCas 682, 

N. J.—Veader v. Veader, 89 N. J. L. 
399, 99 A 133; Trenton Pass. R. Co. v. 
Cooper, 60 N. eee ho lO, 8, ae AS 30, 
64 AmSR 592, 38 LRA 637; Luse v. 
Jones, 39 N. J. Ui. 707, 

N. Y.—Marcus v. Maryland Fidel- 
ity, ete., Co., 164 App. Div. 859, 149 
NYS 1020; Twaddell v. Weidler, an 
App. Div. 444, 96 NYS 90 [aff 186 N 


the act of which it is 
alleged to be a part,®? as otherwise, in the case of 
a declaration, it amounts to nothing more than a 
narrative of what has been, or an assertion of 
In few cases, however, can the 
doing of an act and the making of the statement be 
Part of the essential diffi- 
culty of the subject les in the fact that almost 
invariably an interval, however slight, must elapse 
between the act and the declaration.°® 


EVIDENCE 


tendency seems 


The modern 


Y. 601 mem, 79 NE 1117 mem]; Dorry 
v. Union R. Co., 104° App. Div. 309, 
ao 637; In re Beaman, 163 NYS 


N. C.—Bumgardner v. Southern R. 
Coy nae N. C. 488,'43 SE 948. 

N. D.—Crisp v. Rolla State Bank, 
32 N. D..263, 155 NW 78; Gebus v. 
Beanes polls, etc., COs 22 N. D. 29, 
132 NW 227. 

Oh eat ees etc., R. Co. v. Mara, 
26 Oh. St. 185. 

Okl.—Smith v. Chicago, etc., R. Co., 
42 Okl. 577, 142 P 398. 

Pa.—Africa v. Trexler, 232 Pa. 493, 
81 A 707; Collins v. Clough, 222 Pa. 
472, 71 A 1077, 15 AnnCas 871; Elkins 
v. McKean, 79 Pa. 493. 

S. C.—Shelton if eee Rizo. 
86 S.C. 98, 67 SE 

Ss. D.—Bliss v. Watocbury, 33'S. D; 
214,145 NW 435; Fallon v. Rapid City, 
7S DD 570, 97 NW 1009; Tenney v. 
Rapid City, 417 S: D. 283, 96 NW. 96. 

Tex.—Missouri, etc., R. Co. v. Bor- 
ing, (Civ. A.) 166 SW 76; Neblett v. 
McGraw, 41 Tex. Civ. A. 239, 91 SW 
S007 Gilt, BOC. WOnLVe Tullis, 41 
Tex. Civ. A. 219, SIS SiWiesidive 

Vt.—Stiles v. Danville, 42 Vt. 282; 
State v. Davidson, 30 Vt. 377, 73 
AmD 312. 

Wash.—tTaylor v. Sere. ete., R. 
Co., 72 Wash. 378, 130 P 506. 

Wis.—Andrews v. u. S. Casualty 
Co., 154 Wis. 82, 142 NW 487; Brahm- 
steadt v. Mystic Workers of the 
World, 152 Wis. 580, 140 NW 354. 

Eng.—Reg. v. Bedingfield, 14 Cox 
Cy C, 341; it ERC 2 

Ont.—-Garner Vv. "Sez wena: 7 Ont. 
L. 50, 24 CanLTOccNotes 52. 

[a] .In an action for personal in- 
juries, declarations of plaintiff, not 
made at the same time of the acci- 
dent, or so nearly contemporaneous 
with it as to characterize it or throw 
light upon it, are inadmissible, being 
in no sense a part of the “ge geste. 
McCabe v. Dry Dock, etc., R. Co., 15 
Daly 504, 8 NYS 336. 

[b] Contemporaneousness not sole 
criterion.—‘‘While proximity in point 
of time with the act...is... es- 
sential to make what was said by a 
third person, competent evidence 
against another as part of the res 
geste, that alone is insufficient, un- 
less what was said may be considered 
part of the principal fact, and so a 
part of the act itself.” Butler v. 
Manhattan R. Co., 143 N. Y. 417, 423, 
38 NE 454, 42 AmSR 738, 26 LRA 46. 
I Ala.—Cooper Vv. State, 63 Ala. 


Conn.—Baxter v. Camp, 71 Conn. 
aie 41 A 803, 71 AmSR 169, 42 LRA 

Iowa.—Hoover v. Cary, 86 Iowa 
494, 538 NW 415. 

Me.—McLeod v. Johnson, 96 Me. 
271,52. A. 760. 


bi Mass -—Haynes v. Rutter, 24 Pick. 


N. C.—In re Murray, 141 N. C. 588, 
54 Sm 435. 

Tex.—Galveston v. 62 
Tex. 172, 50 AmR 519. 

Vt.—Barnum v. Hackett, 35 Vit., 77. 

Wash.—Spokane, atc., Gold, ete., 
Co. v. Colfelt, 24 Wash. 568, 64 P 847. 

58. Ala.—State v. Stallings, 142 
Ala. 112, 38 S 261. 

Cal.—Rulofson vy. Billings, 140 Cal. 
452, 74 PRP 35; Boone vy. Oakland 
Transit Cos 139 Cal. AQO eee 2a. 

Conn.—Hay wood yee Hamm Wig. 
Conn, 158, 58 A 695; McCarrick v. 
Kealy, 70 Conn. 642, 40 A 603; State 


Barbour, 
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to be to treat spontaneity as a 


substitute for contemporaneousness,®° so that the 
act or declaration is not required to be exactly coin- 
cident in point of time with the main fact,°t but 
may even be separated from it by a considerable 
length of time,®? provided it is so immediately and 
closely connected with the main fact as to be prac- 
ticaly inseparable therefrom and serviceable to a 
clear understanding thereof,®* the element of time 
being of importance merely as bearing on the ques- 


v: Bradnack, 69 Conn. 212, 37 A 492,, 
43 LRA 620; Stirling v. Buckingham, 
46 Conn. 461; Rockwell v. Taylor, 41 
Conn. 55; Enos v. Tuttle, 3 Conn. 247. 
Ga.—tTravelers’ Ins. Co. v. Shep- 
pard, 85 Ga. 751, 12 SE. 18. 
Kan.—Atchison, etc., R. Co. v. Lo- 
gan, 65 Kan. 748, 70 P 878; Tennis v. 
Pane ae R. Co., 45 Kan. 5038, 25 


y.—Louisville, ete., R. Co. v. Cox, 
ue 5 Ky. 716, 141 SW 59. 
Me.—State v. Maddox, 92 Me. 348, 

42 A 788 

Mo.—Lacks v. Butler County Bank, 
204 Mo. 455, 102 SW 1007 

N. H.—Tucker v. Peaslee, 36 N. H. 
167; Currier v. Boston, ete., Re Con, 
34 N. H. 498. 

S. C.—State v. Way, 76 S.C. 91, 56 
SE 653. 

S. D—Fallon v. Rapid City, 17 s. 
D. 570, 97 NW 1009. 

Va.—-Scott v. Sheler, 28 Gratt. (69 
Va.) 891. 

Ont.—Leroux v. SopRURs 15 Ont. 
L. 91, 10 OntWR 617 
Narrative excluded see infra § 626. 
59. Cal.—Peo. v. Wong Ah Foo, 
69 Cal, 180,.10 P 375. 

Colo.—Denver City Tramway Co. 
v. Brumley, 51 Colo. ¥D51, 116 P 1051. 

Ga.—Pool v. Warren County, 123 


381, 58 AmR 181. 
Hackett, 2 Allen. 
Miss.—Archer vy. 
Lay 
72 N. H. 32, 54 A 289, 61 LRA 
82 a C. 71, 62 SH. 15, 63 SE 5; Wil- 


Ga. 205, 51 SE 328. 
La.—State v. Molisse, 38 La. Ann. 
Mass.—Com, v. 
136. 
Helm, 70 Miss. 
874, ta. S 702. 
2 N. H.—Murray v. Boston, etc., 
Gn 
499; Caverno v. Tones, 61 N. H. 623. 
C.—Douglass v. Southern R. Cos 
liams v. Southern R. Co., 68 S.C. 369, 
47 SE 706. 


ee v. State, 4 Tex. A. 
Wis.—Johnson Vi. pote aul Glc. 


Coal Co., 126 Wis. 492, 105 NW 1048. 

Eng.—-Rex v. Foster, 6 C. & P. 325, 
25 ECL 455. 

60. See infra § 549. 

61. Dent v.. Stovall, (Ala.) 75 S 
941; Louisville, etc., R. Co. v. Pear- 
son, 97 Ala. 211, 12 S 176; Murray v. 
Boston, etc., R. Co., (2, Ni. Bhs 32), ot 
A 289, 61. LRA 495; St. Louis, ete., 
R. Co. v. Schuler, 46 Tex. Civ. A, 356, 
102 SW 783; Austin v. Nuchols, 43 
Tex. Civ. A. 5, 94 SW 336; Grout v. 
Moulton, 79 Vt. 122, 64 A 4538. See 
also infra §§ 544, 545. 

62... Stiles v. State, 57 Ga. 183; Mc- 
Mahon v. Chicago City R.<CO.; 239 Ill. 
334, 339, 88 NE 223 [aff as one Ae 
608]; Britton 'v. Washington Water 
Power Co.,_59 Wash. 440, 110 P 20, 
140 AmSR 858, 33 LRANS 109. See 
also infra §§ 544, 545. 

“Continuousness ...is not al- 
ways to be measured by time. A 
transaction in which the parties are 
absorbed may last for weeks, so as 
to make what is said and done in 
connection with it part of the res 
geste. ... The true inquiry, ac- 
cording to all authorities, is whether 
the declaration is a verbal act, illus- 
trating, explaining, or interpreting 
other parts of the transaction of 
which itself is a part, or is merely a 
history or part of the history of a 
completed past affair.” McMahon vy. 
Chicage City R. Co., supra. 

63. Peo. v. Vernon, 35 Cal. 49, 95 
AmD 49; QO’Connor vy. Gillaspy, "170 
Ind. 428, 83 NE 738. 


For later cases.developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tion of spontaneity.%4 


the statement can be admitted.®5 
Acts of animals. 


tions of a human being.*¢ 


Explanatory character of act or 
statement see infra § 548. 

64 See infra § 551. 

65. Salas v. Peo., 51 Colo. 461, 118 
P 992, 37 LRANS 052: Sullenbarger 
v. Ahrens, 168 Iowa 288, 150 NW 71. 

66. Thornton Vv. Layle, 111 SW 
279, 280, 83 KyL 382, 17 LRANS 1233 
(in, an action for injuries received by 
being gored by defendant’s cow, 
which was alleged to be vicious, evi- 
dence that on the day after the in- 
jury to plaintiff the cow was seen 
chasing plaintiff and another man 
out of a field was admissible as part 
of the res geste. “The rule that ex- 
cludes the declarations of witnesses 
after the happening of an event be- 
cause not a part of the res geste 
has no application to the acts of un- 
reasoning animals. Declarations of 
witnesses are admitted as a part of 
the res geste because they are sup- 
posed to be natural exclamations or 
statements made as a part of the 
thing done when the witness has not 
had time to concoct a self-serving 
story. The lower animals act ac- 
cording to their natural instinct, and 
do not make evidence to suit the oc- 
casion. The cow that is vicious in 
the morning was vicious the night 
before; there not having been time 
in the interim to spoil its natural 
temperament by cruelty or abuse’’). 

67. U. S.—Klauder-Weldon Dyeing 
Mach. Co. v. Gagnon, 166 Fed. 286, 92 
CCA 204. 

. Ala.—Bley v. Lewis, 188 Ala, 535, 
66 S 454; Alabama City, etc., R. Co 

v. Heald, 178 Ala. 636, 59 S 461; Mil- 
ler-Brent Lumber Co. v. Stewart, 166 
Ala. 657, 51 S 948, 21 AnnCas 114 49; 
White v. Henderson- Boyd Lumber 
Co., 165 Ala. 218, 51 S 764; Planters’, 
etc. Independent. Packet Co., v. Webb, 
156 Ala. 551, 46 S 977, 16 AnnCas 529. 

Ark. —-Hamburg Bank v. George, 92 
Ark. 472, 123 SW 654. 

Cal.—Peo. v. Green, 143 Cal. 8, 76 
P 649, 

Colo.—Ross-Lewin v. Germania F. 
Ins. Co., 20 Colo. A. 262, 78 P 305. 

Fla,— Jacksonville Blectric Co. v. 
Sloan, 52 Fla. 257, 42 S 516. 

Ill. ~_Foster v. Sheperd, 258 Ill. 164, 
101 NE 411, 45 aa gean 167, AnnCas 
1914B 572 [rev 164 Ill. 1991; Ham- 
mers v. Knight, 168 111. aa 203; Healy 
v. Chicago City R. Co., 160 hil, BAY (a 
Casey v. J. W. Reedy El. Mfg. Co., 143 
Til. A. 126; Swift v. Griffin, 109" Ill. 
A. 414. 

Ind.—Carter v. State, 172 Ind. 227, 
87 NE 1081; O’Connor v. Gillaspy, 170 
Ind. 428, 83 NE 738; Falender v. 
Blackwell, 39 Ind. A. 121, 79 NE 393. 

Towa.—Drefahl v. Security Sav. 
Bank, 132 Iowa 563, 107 NW 179. 

Ky —Louisville, ete., RR; Conwe Cox; 
145 Ky. 716, 141 SW 59; Cockrell v. 
Hainline, 8 Ky. Op. 225. 

- Mass._—Donnelly v. 219 
Mass. 466, 107 NE 435. 

Mich. —Rouston v. Detroit United 

R. Co., 151 Mich. 237, 115 NW 62. 


Harris, 


Mo. ~ “Haines v. Chicago, etc., R. Co., 
193 Mo. A. 453, 185 SW 1187, 
Mont.—State v. Shafer, 22 Mont. 


£7555 tP 526. 

N. J.—Harris v. Delaware, etc., R. 
Co., 82 N. J. L. 456, 82 A 881 

N. Y.—Marlatt v. Erie R. “Co., 154 
App. Div. 388, 139 NYS 771. 

N. C.—Barker v. Massachusetts 


Mint. eins. Coy 163 INwCe 175, 795SE 
424. 

Pa.—Greed Manufacturers’ 
Light, etc., Co., 238 Pa. 248, 86 A 95; 


Shadowski v. Pittsburg ik, Co., 226 Pa. 
637, 75 A 730, 29 LRANS 302. 

R. I.—Gouin vy. Ryder, 38 R. I. 31, 
94 A 670. 


The time when a statement 
was made, however, must be made to appear before 


The unreasoning nature of ani- 
mals and their lack of ability to concoct evidence 
renders the element of time of less importance, when 
it is sought to show their acts as part of the res 
geste, than it would be in the ease of the declara- 


EVIDENCE 


be exeluded,®? 


be received.®§ 


Ss. D—State v. 
591, 108 NW 335. 

Tex.—Johns v. State, 47 Tex. Cr. 
161, 88 SW 198. 

Va.—State Commonwealth L. Ins. 
Co. v. Hairston, 108 Va. 832, 62 SE 
1057, 128 AmSR 989. 

Wis.—Andrews v. U. S. Casualty 
Co., 154 Wis. 82, 142 NW 487; Coxe v. 
Milbrath, 110 Wis. 499, 86 NW 174; 
Goff v. Stoughton State Bank, 78 Wis. 
106, 47 NW 190, 9 LRA 859. 

“An assertion or declaration re- 
specting a future event is not ordi- 
narily admissible upon the principle 
of res geste unless it tends to reveal 
motive, intention or mental condition, 
and thus to unfold the nature and 
quality of the main fact.” O’Connor 
tad Gillaspy, 170 Ind. 428, 436, 83 NH 
{6 


fa] Illustrations.—(1) The theory 
of the prosecution being that defend- 
ant decoyed deceased into the woods 
to kill and rob him, and certain mer- 
chandise such as deceased was ped- 
dling being found in defendant’s 
trunk after his arrest, evidence 
that defendant stated several days 
before the homicide that he bought 
Similar articles of a peddler is inad- 
missible. Kahlenbeck v. State, 119 
Ind. 118, 21 NE 460. (2) Where 
letters offered in evidence are the 
declarations of third persons, written 
long prior to the controversy upon 
which the action is founded, they are 
properly excluded. Frank v. Brewer, 
4 Silv. Sup. 155, 7 NYS 182: 

68. U. S.—Chicago, etc., R. Co. v. 
Chamberlain, 253 Fed. 429; "The Theo- 
dore Roosevelt, 154 Fed. 155; Chicago 
Terminal Transfer R. Co. Vv. Stone, 
118. Fed. 19, 55 CCA 187; Choctaw, 


Kapelino, 20 S. D. 


etc., Nations v. U. S., 34 Ct. Cl. 17 [rev 
ene S. 494, 21 SCt 149, 45 L. ed. 


Ala.—Alabama Cons. Coal, etc., Co. 
v. Heald, 168 Ala. 626, 53 S 162; 
Wilhite v. Fricke,169 Ala. 76,53 S 157; 
Weller v. Camp, 169 Ala 275, 52 S 
929, 28 LRANS 1106; Miller-Brent 
Lumber Co. v. Stewart, 166 Ala. 657, 
51 S 948, 21 AnnCas 1149; Emerson v. 
Lowe Mfg. Co., 159 Ala. 350, 49 S 69; 
Western Union Tel. Co. v. Benson, 
159 Ala. 254, 48 S 712; Montgomery 
Tract. Co. v. Fitzpatrick, 149 Ala, 511, 
43 S 136, 9 LRANS 851; Brown v. 
Matthews, 14 Ala. A. 428, 70 S 287; 
Mobile Light, etc., Co. v. Burch, 12 
Ala. A. 421, 68 S 509; Maddox v. 
Newton, 4 Ala, A. 296, 58 S 934. 

Ark.—Kansas City Southern R. Co. 
v. Wade, 132 Ark. 551, 201 SW 1787; 
Pine Bluff Natural Gas Co. v. Guest, 
119 Ark. 629, 177 SW 917. 

Cal.—Benjamin v. District Grand 
Lodge No. 4 I1.0.B.B., 171 Cal. 260, 
162,52 731; Bundy. v. "Sierra Lumber 
Co., 149 Cal. 772, 87 P 622; Rogers v. 
Manhattan L. Ins. Co., 138 Cal. 285, 
71 P 348. 

Del.—Baldwin v. People’s R. Co., 
23 Del. 81,76 A 1088 [aff 23 Del. 383, 
72 A 97S]. 

D. C.—Magruder v. Montgomery, 33 
App. 133 
Ga.—Williams v. State, 72 Ga. 180. 

Ill.— Swanson vy, Chicago City R. 
Co., 242 Ill. 388, 90 NE 210; Chicago 
City REaCoy- vz McDonough, 2 Dilee BU 
69, nq NE‘ 577; Brand v. Henderson, 
ee Ill. 141; Hatcher v. Quincy Horse 

R., etc., Co., 193 Ill. A. 590 [aff 272 
tl. 347, 111 NE 10051; Miller v. Ever- 
sole, 184 Ill. A. 362; Kennedy v. Borah, 
LO Tie As 29:03 Swanson v. Chicago 
City: RCo, 148 Ill. A. 135 [aff 242 Til. 
388, 90 NE 210]; Avery Mfg. Co. v. 
Mooney, 137 Ill. A. 551; McIntosh v. 
Fisher, 125 Ill. A. 511; ‘Chicago, etc., 
R. Co. v. Kinnare, 76 Tl, A. 394, 
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[§ 544] b. Antecedent Facts or Statements. 
While prior disconnected declarations or facts must 


a declaration or a fact which, 


although antecedent in point of time, is preliminary 
or immediately preparatory to the main fact, may 
Thus statements made in the course 
of negotiations leading up to the execution of. a 
contract may be admissible as part of the reg 


Ind.—Indianapolis St., R. Co. 
Whitaker, 160 Ind. 125, 66 NE 4333 
Hinchcliffe v. Koontz, 121 Ind. 499? 
23 NE 271, 16 AmSR 403; United 
Coal Min. Co. v. Daugherty, 51 Ind, 
A. 165, 96 NE 477. 

Iowa.—Rubbert v. Illinois Cent. R. 


Co., 174 Iowa 423, 156 NW 361; State 
Vincent, 24 Iowa 570, 95 AmD 
53. 


Ky.—Ballard, ete., Co. v. Durr, 165 
Ky. 632, 177 SW 445; Owensboro City. 
R. (Co. v.. Rowland; 152: Ky. 175, 152 
SW 206; Petrie v. Cartwright, -114 
Ky. 103, 70 SW 297, 24 KyL 903, 5% 
LRA 720; Louisville, ete, R. Co. vs 
Pilkerton, 15 KyL 607. 

Md.—Cecil Paper Co. v. Nesbitt, 117 
Md. 59, 83 254. 

Mass. —WNagle v. Boston, ete., R. Co:; 
188 Mass. 38, 73 NE 1019. 

Mich.—Sikori v. Fellowcraft Club; 
189 Mich. 235, 155 NW 495; Maher 
Ves eo., £0 Mich. 212, 81 AmD 781. i 

Mo.—State v. Thompson, 141 Ma 
408, 42 SW 949; Finnell v. Kellogg; 
194 Mo. A. 342, 186 SW 1169; Haines 
v. Chicago, etc., R. Co., 193 Mo. A. 435, 
185 SW 1187; Jennings v. Overholt; 
186 Mo. A. 505, 172 SW 449; Expan- 
sion Realty Co. v. Geren, 185 Mo. A} 
440, 170 SW 928; Hodges v. Hill, 17, 
Mo. A. 441, 161 SW 638; Knoche. ls 
Knoche, 166 Mo. A. 257, 142 SW 766; 
Leggett v, Louisiana Purchase EXxpo- 
sition Co., 157 Mo. A. 108, 137 SW 8933 
Linck v. Vorhaner, 104 Mo. A. 368, 79 
SW 478; Shaefer v. Missouri Pac. 
R. Co., 98 Mo. A. 445, 72 SW 154; 
Pecan v. Wabash R. Co., 79 Mo, 

524 


Nebr.—McCormick vy. State, 66 
Nebr 337, 92 NW 606. ee 

N. J.—Murphy v. Brown, 91 N. J. 
L. 412, 103 A 28. . 

N. Y.—Witmer v. Buffalo, ete. 
HBlectric Light, etc., Co., 187 N. Ye 
672, 80 NE 1122; Poppenhusen v. Pop- 
penhusen, 149 App. Div. 307, 133 NYS 
887; Goldschmidt v. Mutual L. Ins. 
SOL, Ass App, Div, 2475S aoe NYS 233 5 
Witmer v. Buffalo, etc, Electric 
Light, ete. Co., 112 App Div. 698, 
98 NYS 781 [aff 187 NY 572 mem; 
80 NE 1122 memj; Campbell -vi 
Wright, 8 NYSt 471 [aff 118 N. Y. 5944 
238 NE 914]. : 

N. C.—Hollifield v. Southern Bell 
Mel. etesy Co: LC2 Ne Cs tae) 90 SE 
996; Fraley Vv. Fraley, THONG Ca b0aS 
64 SE 381. 

N. D.—Messersmith v. Supreme 
Lodge K. P., 31. N. D. 168, 153 NW 989. 

Oh.—United Power Co. v. Matheny, 
81 Oh, St. 204, 90 NE 154, 28 LRANS 
761; Raker v. Toledo, etc., R. Co., 30 
Ob, ACinew, Ct. 108. 

Okl.—Prickett v. pulzberger. 
Conn 0) OK1 4561, Li taes oe % 

Or. —Lang v. rie en Works, 
77 Or. 137, 146 P 964; ae ee Vv. Oregon 
R., ete., Co., 53 Or. 66, SOE Ws 

Pa.— Kehoe v. Com., 85 Pa. 127. 


ete., 


S. C.—Hankinson v. Charleston, 
etc., R. Co., 94. S. C. 150, 77 SE 863 
Tex.—Brooks v. Long, (Civ. A.) 199 


SW 510; McKay v. McKay, (Civ. A:) 
189 SW 520; Parker v. Schrimsher, 
(Civ. A.) 172 SW 165; Mitchell v. 
Crossett, (Civ. A.) 1438 Sw 965; Mis- 
souri, etc., R. Co. v. Gober, (Civ. A.) 
125 SW 383; Northern Texas Tract. 
Co. v. Caldwell, 44 Tex. Civ. A. 374, 
99 SW 869; Texas St. Louis South- 
western R. Co. vy. Kennedy, (Civ. A.) 
96 SW 658; Western Union Tel. Co, 
apeetde Nat. Bank, (Civ. A.) 72 

Vt.—Jericho v. Huntington, 79 Vt. 
329, 65 A 87. 

Wash. —Bugege v. Seattle Electric 
Co., 54 Wash. 488, 103 P 824, 
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geste,°® or fear of an impending peril may compel 
an utterance which is admissible, although it pre- 


eedes the relevant fact.” ‘ 
[§ 545] c. Subsequent Facts 


Wis.—Palmer v. Smith, 147 Wis. 
70, 182 NW 614. 
Wyo. —Henderson v. petit 19 
Wyo. 1835115 P 43951118 
[a] Evidence held adesiserple: (1) 
In an action for death caused by an 
electric current from the wire used 
for the electric lighting of a house, 
a Statement of the deceased just prior 
to the accident causing his death, in 
response to a warning to be careful, 
that there was no danger, as a suffici- 
ent current could not get into the 
house. Witmer v. Buffalo, etc., Elec- 
tric Light) ete, \Cotse112 App. 
698, 98 NYS 781 [aff 187 N. Y. 572 
mem, 80 NE 1122 mem]. (2) In an 
action against a street car company 
for ejecting a passenger, who re- 
fused to pay her fare or present a 
transfer, having dropped her transfer 
on the step, evidence that when she 
boarded the car witness saw the 
transfer on the step and that the 
conductor looked at it. Chicago Cons. 
ne Co. v. Mahoney, 230 Ill. 562, 
NE 868. (3) In an action against 
a railroad for the death of plaintiffs 
intestate by being struck by one of 
defendant’s engines, evidence whether 
the bell was rung, or the whistle 
blown. Birmingham Southern R. Co. 
v. Fox, 167 Ala. 281, 52 S 889. (4) In 
an action on a life insurance policy, 
defended on the ground of suicide, 
facts showing the tinancial, mental, 
end physical condition of insured im- 
mediately prior to the time of his 
Ceath. Goldschmidt v. Mutual L. Ins. 
te 1384 App. Div. 475, 119 NYS 233. 
5) In a suit for malicious prosecu- 
tion, a conversation between defend- 
ant’s superintendent and an attorney 
as to swearing out a warrant for 
laintiff’s arrest, including the super- 
ntendent’s statement that defend- 
ant did not want-him arrested, es- 
pecially as the superintendent was 
then seeking legal advice as to the 
arrest, although such _ statement 
would have been inadmissible alone. 
Emerson; v. Lowe Mfg. Co., 159 Ala. 
850, 49 S 69. (6) In an action against 
@ gas company for injuries from an 
explosion of gas which escaped from 
an uncapped pipe, a declaration by 
an employee of the company, sent to 
plaintiff's house to install a gas 
meter and make a test of the piping 
in the house, made to plumbers at the 
house, that ‘he would make the test, 
although the pipes had been tested. 
Kenney NA South Shore Natural Gas, 
ete., Co., 184 App. Div. 859, 119 NYS 
363. (7) Th an action for injuries to 
@ section hand while inserting a spike 
into a frog plate instead of a rivet 
bolt under directions of the road 
master, evidence of a conversation, 
just before the repair, with the sec- 
tion master, in which the latter pro- 
tested that the spike was unsuitable. 
Hankinson v. Charleston, etc., R. Co., 
$48. C. 150, 77 SE 863. (8) In an ac- 
tion by a husband for divorce on the 
ground of abandonment, declarations 
ae the wife, made a short time be- 
ore the separation and when she was 
crying and seemed to be in great dis- 
tress. McGowen v. McGowen, 52 Tex. 
657. (9) Where decedent was killed 
at a station where he went to take a 
train, his declarations before setting 
Out on: his journey as to where he 
was going, and how. Central of 
Georgia R. Co. v. Bell, 187 Ala. 541, 
65 S 835. (10) On an issue as to the 
death of a passenger on a vessel, a 
‘letter written by him and found in 
his stateroom, indicating an inten- 
tion “to commit suicide. Rogers v. 
Manhattan L. Ins. Co., 138 Cal. 285, 
U1 P 348. (11) Where ’an injury toa 
assenger resulted from a scuffle be- 
ween her husband and the conductor 
of the car, the language of the dis- 
pute which immediately preceded the 
scuffle. McMahon v. Chicago City R. 
Co., 143 Ill. A. 608 [aff 239 Ill. 334, 88 


EVIDENCE 


[§§ 544-545 


Although as a general rule statements which arz 
merely narrative of a past transaction’! or acts or 


declarations which are subsequent to the principal 


or Statements. 


NE 223]. (12) Where it was shown 
that an actual delivery of personal 
property was made by the deceased, 
which according to the _ intention 
might or might not constitute a gift 
in law, the deciarations of the de- 
ceased made before such delivery. 
MelIntosh v. Fisher, 125 Ill. A. 511. 
(13) Statements made by a husband 
to his wife at the time he purchased, 
or when he was making improve- 
ments on, the property claimed by 
the wife to constitute a homestead, 
declarative of his intention in making 
the purchase or improvements, to 
show that he intended to occupy the 
property as a homestead. Steves v. 
a 49 Tex. Civ. A. 126, 107 SW 
 Lictamaatg bad v. King, 145 Ala. 
588° “40 S 3 
a Ind Seen v. Powell, (A.) 115 NE 

Ky.—Glisson v. Paducah R., etc., 
Co., 87 SW 305, 27 KyL 965. 

N. C—Moore vy. Moore, 151 N. C. 
555, 66 SE 598. 

Vt—Hobart v. Young, 63 Vt. 363, 
21 A 612, 12 LRA 693. 

“Those statements were a part of 
the res, as they related to the very 
contract here in question. It is not 
necessary that they should have been 
simultaneous with the conclusion of 
the contract, but only that they 
should have been made during the 
negotiations ‘that led to the contract, 
have influenced the defendant in 
making it, and entered into it as a 
part thereof; all ,which the testimony 
tended to show.’ Grout v. Moulton, 
79 Vt. 122, 137, 64 A 453. 

70. BEmens v. Lehigh Valley R. 
Co., 223 Fed. 810; Monroe v. State, 5 
Ga. 85; Payne v. Waterloo, etc., 'R: 
Co., 158 Iowa 445, 1383 NW _ 781; 
Washington v. State, 19 Tex. A. 521, 
538 AmR 387. 

[a] On a trial for murder of one 
who was shot while in church by 
someone outside, a declaration of the 
deceased made just before the shot 
was fired, and after looking from the 
window, that defendant, “is outside 
there, fixing to shoot ine,’ was ad- 
missible as part of the res geste. 
nara v. State, 10 Tex. A. 16, 38 AmR 


71. See infra §§ 556, 557. 

CE en ONS S.—Trowbridge v. Chand- 
ler, 222 Fed. 241, 1837 CCA 657; Kyner 
v. Portland Gold Min. Co; 184 Fed. 
43, 106 CCA 245; The Maurice, 135 
Fed. 516, 68 CCA 228. 

Ala.—Beville v. Taylor, 80 S 3870; 
Meador vy. Standard Oil Co., 196 Ala. 
365, 72 S 34; Franklin v. Southern R. 
Co., 196 Ala. 118, 72 S 11; Southern 
R. Co. v. Fricks, 196 Ala. 61, 71 S 701; 
McCray v. Sharpe, 188 Ala. 375, 66 S 
441; Monarch Livery Co. v. Luck, 184 
Ala. 518, 68 S 656; Southern R. Co. v. 
Smith, 177 Ala. 367, 58 S 429; Ney- 
man v. Alabama Great Southern R. 

o., 174 Ala. 6138, 57 S 435; Gulf Red 
Cedar Co. v. Crenshaw, 169 Ala. 606, 
53 S 812; Western Union Tel. Co. v. 
West, 165 Ala. 399, 51 S 740; Mobile 
Light, etc., Co. v. Baker, 158 Ala. 491, 
48 S ; Morris v. McClellan, 154 
45 S 641, 16 AnnCas 305; 
Southern R. Co. v. Reeder, 152 Ala. 
227, 44 S 699, 126 AmSR 23; Fowler 
Vv. Pritchard, 148 Ala. 261, 41 8 667; 
Seaboard Air Line R. Co. v. Hubbard, 
142° Ala. 546, 88 S 750; Inter state 
Amusement Co. Vv. Martin, 8 Ala. A. 
481, 62 S 404; Jefferson Fertilizer Co. 
v. Houston, 3 Ala, A. 348, 57 S 98; 
ribet Vv. Bricke,'1)Ala, A. 649, 56°S 

Ark.—Martin v. Manning, 124 Ark. 
74; 186 SW. 3023) St: Louis South- 
western R. Co. v. ‘Wilson, 119 Ark. 36, 
i77 SW 415; St. Louis, etc., Re Conmive 
Enlow, 115 Ark. 584, 171 SW 912; 
Arlington Hotel Co. Yv. Tanner, iii 
Ark. 337, 164 SW 286; St. Louis, etc., 
R. Co. v. Pape, 100 Ark. 269, 140 SW 


event and not directly connected therewith,’? will 


265; Caldwell v. Nichol, 97 Ark 420, 
134 SW 622; Arkansas Valley Trust 
Com: Mellroy, 97 Ark. 160, 133 SW 
816, 31 LRANS 1020; Dobbins v. Lit- 
tle "Rock, R., ete., Co., 79 Ark. 85, 95 
SW 794, ‘9 AnnCas 84. 

Cal Willard v. Valley Gas, etc., 
Co., 171 Cal. 9, 151 P 286; Robinson 
v. Robinson, 159 Cal. 203, 413 P 155; 
Kimic v. San-Jose-Los Gatos Interur- 
ban R. Co., 156 Cal. 379, 104 P 986; 
Batcheller v. Whittier, 12 Cal. A. 262. 
107 P 141; Rulofson vy. Billings, 146 
Cal. 452, 74 P 35; Catlin v. Union Oil 
Co., 31 Cal. A. 597, 161 P 29; Wieland 
Vv. Southern Pac. Co., 1 Cal. A. 3438, 82 
Wye 

Colo.—Chappell v. John, 45 Colo. 45, 
99 P 44, 132 AmSR 134, 16 AnnCas 
854; Colorado Midland R. Co. v. Mc- 
Garry, 41 Colo.'398, 92 P 915. 

D. C.—Traver v. Smolik, 43 App. 
150; Kehan v. Washington RR MeECs 
Co., 28 App. 108. 

Ga.—Southern R. Co. v. Sewell, 18 


Ga. A. 544, 90 SE 94; Southern Ex- 
press Co. v. Cohen, 13 Ga. A. 174, 78 
SH tLe 


Ill—Shaughnessy v. Holt, 236 Il. 
485, 86 NE 256, 21 LRANS 826 [rev 140 
Tl. A. 572]; Robinson v. U. S. Health, 
etc., Ins. Co., 192 Til. A. 475; Lawn- 
dale Steam Dye Works v. ‘Chicago 
Daily News Co., 189 Ill. A. 565; Levy 
v. Morand, 185 Ill. A. 266; Jeffris v. 
Ayer, etc., Tie Co., 184 Tl. A. 633; 
Hanley. v. Chicago City R. Co., 180 
Tll. A. 397; Mathes v. Chicago City R. 
Co., 178 ti. A. 34; Chicago State Bank 
Vv. Mandel, 176 Ill. A. 278; Cowen v. 
Hast St. Louis, ete: aA. Co., 169 Ill. 
A. 236; Winn vy. Christian County Coal 
Cos 156 Ill. A. 179; Turner v. Loving- 
ton Coal Min. Co., 156 Ill. A. 60; Sul- 
livan v. Guth, 148 Ill. A. 538; Gould 
v. Aurora, etc., Ra-Co.,, 141 Ge AAS 
344; Chicago Union Tract. Co. v. Daly, 
a Ill. A. 519; Chicago Union Tract. 

v. Lowenrosen, 1252 Dl) As pl oe 
fait 222 Tll. 506, 78 NE 813]. 

Ind.—F't. Wayne, etc., Co. v. Cros- 
bie, 169 Ind. 281, 81 NE 474, 13 LRA 
NS 1214, 14 ‘AnnCas pale Indianapolis 
St. R. Co..v. Taylor, 164 Ind. 155, 72 
NE 1045; Chicago, ete., R. Co. v. Mit- 
chell, 56 Ind. A. 354, 105 NE 396. 

Towa.—-Budde v. National Travel- 
ers’ Ben. Assoc., 169 NW 766; Calhoun 
v. Taylor, 178 lowa 56, 159 "NW 600; 
Westcott v. Waterloo, etc., R. Co:; 173 
Iowa 355, 155. NW 255; Clark v.’ Van 
Vieck, 135 Iowa 194, 112 NW 648; 
Fitter v. Iowa Tel. Co., 129 Iowa 610, 
106 NW 7. 

Kan.—Maryland Fidelity, etc., Co. 
v. Holton State Bank, 91 Kan. 740, 
139 P 370; Washbon v. Holton State 
Bank, 86 Kan. 468, 121 P 515; Camp- 
bell v. Brown, 81 Kan. 480, 106 P 37, 
26 LRANS 1142; Union Pac. RK. Coz lv. 
Hammerlund, 70 Kan. 888, 79 P 152. 

Ky.—Illinois Cent. R. Co. v. Out- 
land, 160 Ky. 714, 170 SW 48; Chesa- 
peake, etc., R. Co. v. Walker, 159 Ky. 
237, 167 SW 128; Interstate Coal Co. v. 
Love. 158 Ky. 328, 155 SW 746; 
Louisville, ete., R. Co. v. Moore, i50 
Ky. 692, 150 SW 849; Koke v. Andrews 
Steel Co., 149 Ky. 627, 149 SW 968; 
John H. Radel Co. v. Borches, 147 Ky. 
506, 145 SW 155, 39 LRANS 227; Cin- 
cinnati, etc., R. Co. v. Martin, 146 Ky. 
260, 143 SW. 410; Wade v. Illinois Cent. 
R. Co., 112 SW 1103; Moseley v. Black 
Diamond Coal, etc., Co., 199 SW 306, 
33 KyL 110; Louisvil le, ‘etc., R. Co. v. 
Davis, 106 Sw 304, 32 KyL 580; Davis 
Vv. Louisville, etc., R Cosnon SW 1122 
30 KyL 172 [reh den 99 SW 930, 36 
KyL 946]; Louisville, etc., R. Co. Vv. 
Williamson, 96 SW 1130, 29° KyL 1165; 
Martin v. South Covington, etc., 
Co., 92 SW 571, 29 KyL 148; Rahm v. 
Buneger, 90. /SW © 257, ..28 KyL 80635 
Southern R. Go. v. Thurman, 121 Ky. 
716, 90 SW 240, 28 KyL 979, 3 LRANS 
1108; Illinois Cent. R. Co. v. Houchins, 
121 Ky. 526, 89 SW 530, 28 KyL 499° 
123 AmSR 205, 1 LRANS 375; Stand- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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not be received in evidence, especially, in the case 
of declarations, where they are of a self-serving 
nature,’? a declaration made or an act done after 


ard L., etc., Ins. Co. v. Holloway, 72 
SW 796, 24 Kyl 1856; Adams v, Mar- 
tin, 6 Ky. Op. 

Me. is ne ‘v. Maine Cent. R. Co; 
111 Me. 149, 88 A 403, 47 LRANS 830. 

Md.—Pillard v. Chesapeake SS. Co., 
124 Md. 468, 92 A 1040; Herman vy. 
Oehrl, 116 Md. 512, 82 A 161; Sum- 
walt ‘Ice, ete; Cow, Knickerbocker 
Ice Co., 114 Ma. 403, 80 A 48; Walker 
v. Baldwin, 106 Md. 619, 68 A 25. 

Mass.—Gray vy. Boston El. R. Co.,; 
215 Mass. 143, 102 NE 71. 

Mich.—Loose v. Deerfield Ty, 5 W187 
Mich, 206, 153 NW 913; Matthews v. 
Lamberton, 151 NW 563; Benard v. 
Grand Rapids Paper Box Co. £70 
Mich. 238, 136 NW 3874, 42 LRANS 
930; White v. , Marquette, 140 Mich. 
310, 103 NW 69 

Miss. iN ae Great Southern R. 
ie v. Shannon, 109 Miss. 230, 68 S 

Mo.—F rye v. St. Louis, ete., R. Co., 
200 Mo. 31 T, 98 SW 566, 8 LRANS 
1069; Woitylak v. Kansas, ete., Coal 
Co., 188 Mo. 260, 87 SW 506; In re 
Greenwood, (A.) 08 SW 635; Daly Vv. 
Pryor, 197 Mo. A. 583, 198 SW 91; 
Ranney v. Lewis, 182 Mo. A. 58, 167 
SW 601; Russell v. Quincy, ete., Co, 
177 Mo. A. 186, 164 SW 164; Alten y. 
Metropolitan St. R: €o.; 133 Mo. A. 
425, 113 SW 691. 

Mont.—In_re Williams, 50 Mont. 
142, 145 P 957; Callahan v. Chicago, 
ete., R. Co., 47 Mont. 401, 133 P 687, 
47 LRANS 5873 Poindexter, etc., Live 
Stock Co, v. Oregon Short Line R. Co. 55 
33 Mont. 338, 83 P 886. 

Nebr.—Clancy v. Barker, 71° Nebr. 
83, 98 NW 440, 103 NW 446, 115 
AmSR 559, 69 LRA 642, 8 AnnCas 682. 

N. J.—Rapp v. Easton Transit Co. bs 
72 A 38. 

N. Y—Jankowski 
densed Milk Co., 176 App. Div. 453, 
162 NYS 778; Marcus v. Maryland 
Fidelity, ete., Co., 164 App. Div. 859, 
149 NYS 1020; Wagner v, H. Clausen, 
etc., Brewing Co., 146 App. Div. 70, 
130 NYS 584; Kenney v. South Shore 
Natural Gas, ete., Co., 1384 App. Div. 
859,119 NYS 363; Brauer v. New York 
City Interborough R. Co., 131 App. 
Div. 682, 116 NYS 59; Hanor v. Hou- 
sel, 128 App. Div. 801, 113 NYS 163; 
Clement v. Beers, 126 App. Div. 1, 110 
NYS 99; Nelson v. Hennebique Constr. 
Co., 164 App. Div. 893, 148 NYS 971; 
Strobel, etc., Co., v. Wiesen, 144 App. 
Div. 149, 128 NYS 798; Hall v. Uvalde 
Asphalt Pav. Co., 92 NYS 46. 

Okl.—Coalgate v. Hurst, 25 Okl. 
588, 107 P 657 [writ of error dism 
225 U. S. 697 mem, 32 SCt 838 mem, 
566 L. ed. 1262 mem]; Gillespie v. 
Kingfisher First Nat. Bank, 20 Okl. 
468, (95) PP) 220: 

Or.—Fredenthal v. Brown, 52 Or. 
33,,95° P 1114 

Pa. — Mcllhenny v. Baker, 63 Pa. 
Super. 385; Quigley v. Adams Express 
Co., 27 Pa. Super. 116. 

Porto Rico.—Rosado vy. Ponce R. 
ete 1. Co., 18 Porto Rico 5938, 609 [cit 

yc 

S. C.—Chero-Cola eee Cory: 
South Carolina Light, ete., Co., 104 
Sige: sc fee 88 SE 534. 

Ss. D.—Jungworth v. Chicago, etc., 
R. Co., 24 S. D. 342, 123 NW_ 695; 
er eee Vv. McConnell, 23) S..D. 137)! 120 

pean. §: williams v. Bowdon, i Swan 


Moxc—— Ut, nu WV ON tis “OLGs,” HEV) SCO, NbN, 
Alcorn, (Civ. A.) 178 SW 833; Gulf, 
etc., R.. Co. v. Culver, (Civ. A.) 168 
Sw’ 514; Texas Cent. R. Co. v. Dumas, 
(Civ. A.) 149 SW 543; Hawkins v. 
Western Nat. Bank, (Civ. A.) 145 SW 
122; Parks v. Knox, (Civ. ae tp oy 
203; International, etc., 

Munn, 46 Tex, Civ. A. 276, 108 sw. 442: 
St. Louis Southwestern Co. v. Brisco, 
42 Tex. Civ. A. 321, 100 SW_989. 

Utah.—White v. Utah Condensed 
Milk Co., 50 Utah 278, 167 P 656; 
Spratt v. Paulson, 49 Utah 9, 161 P 
1120; McCullough v. Oregon Short 
Line R. Co., 44 Utah 337, 140 P 767; 
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Meyers v. San Pedro, etc., R. Co., 36 
Utah 307, 104 P 736, 21 AnnCas 1229. 

Va.—dJackson_v. Hewlett, 114 Va. 
5738, 77 SE 518; Blue Ridgs Light, 
ete., Co. v. Price, 108 Va. 652, 62 
SE 938. 

Wash.—Harry v. Northern Pac. R. 
Co. 1738 Pi 4655s Spear v. Metz Co., 
101 Wash. 67, 171 P 1032; Hobbs v. 
Great Northern R. Co., 80 Wash. 678, 
142 P 20, LRA1915D DOSS Matsuda 
Vv. Hammond, 77. Wash. 120, 137k 
328, 51 LRANS 920; Taylor v. Spo- 
kane, ete., R. Co., 72 Wash. 378, 130 
P 506 [rev 67 Wash. 96, 120 P 889]; 
Riggs v. Northern Pac. R. Co., 60 
Wash, 292, :°111 P 162; Britton | v. 
Washington Water Power Cowln5s 
Wash. 440, 110 P 20, 140 AmSR’ 858, 
33 LRANS 109; Moritz v. Herskovitz, 
46 Wash. 192,” 89 P 560; Harris v. 
Carstens Packing Co., 43 Wash. 647, 
86 P 1125, 6 LRANS 1164. 

Wis. — Brahmsteadt v. Mystic 
Workers of World, 152 Wis. 580, 140 
NW 354; Zentner v. Oshkosh Gas- 
light Co., 126 Wis. 196, 105 NW 911; 
Tiborsky v. Chicago, ete., R. Co., 124 
wis Sale 102 NW 549. 

—Reg. v. Bedingfield, 14 Cox 
C. 1 341, 11 ERC 298. 

Slit cannot be established by any 
system of logic that can be em- 
ployed, that the statements and dec- 
larations of a party to a transaction, 
made after it has ended, are a part 
of it. It would be a moral impossi- 
bility.” Sullivan v. Oregon R., etc., 
nae 12 Or. 392, 400, 7 P 508, 53 AmR 


[a] Facts rejected: (1) In an ac- 
tion for personal injuries, exclama- 
tions, or complaints of present pain 
made by the person injured several 
months after the injury. Colorado 
Springs, etc., R. Co. v. Allen, 48 Colo. 
4, 108 P 990; Retter v. Olean St. R. 
Co., 140 App. Div. 667, 125 NYS 674. 
(2) In an action for wrongful death 
at a railroad crossing, testimony 
given at the inquest. Texas Cent. 
R. Co. v. Dumas, (Tex. Civ. A.) 149 
SW. 543. (3) In an action for in- 
juries while assisting in unloading 
telephone poles from a wagon, the 
method of doing the work adopted 
immediately after the accident. Fit- 
ter v. Iowa Tel. Co., 129 Iowa_ 610, 
LOG EENGW pie 2 (4s A statement by a 
locomotive engineer, made a half 
hour after he had run his train over 
and killed a person and several miles 
from the point where the injury oc- 
curred. aa are ete: Rs _ (Co; 
v. Munn, 46 Tex. Civ. 276, 102 SW 
442, (5) In an action tos the ejection 
of a passenger, the conduct of the 
conductor toward other. passengers 
shortly after the alleged ejection. 
Dobbins v. Little Rock R., ete., Co., 79 
Ark. 85, 95 SW 794, 9 AnnCas 84. (6) 
A statement of a foreman made from 
half an hour to an hour after the hap- 
pening of an accident resulting in 
an injury to an employee. Martin 
v. South Covington, etc., R. Co., 92 
SW 571, 29 KyL 148. (7) An alleged 
statement of plaintiff’s fellow work- 
man charging the pit boss with 
neglect in not furnishing props to 
plaintiff, and cursing him for being 
the cause of plaintiff's injury, to 
which the pit boss was not shown 
to have replied. Wojtylak v. Kan- 
sas, etc., Coal Co., 188 Mo. 260, 87 
SW 506. (8) In an action for the 
death of a servant, a statement by 
the president of defendant company, 
in a conversation with relatives of 
deceased some days after the acci- 
dent, that it was the company’s in- 
tention to have the electric current 
which killed deceased turned off at 
the time of the accident. Zentner v. 
Oshkosh Gaslight Co., 126 Wis. 196, 
105 NW 911. (9) In’ an action for 
damages caused by fire alleged to 
have been negligently set out by de- 
fendant‘s harvesting engine, a state- 
ment by defendant’s foreman, on the 
day succeeding the fire, that he would 
never take the engine back into the 
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the happening of the principal fact may be admis- 
sible as part of the res gestw#7* when it is so inti- 
mately interwoven with the principal fact by the 


field unless she was fixed so she would 
not throw sparks. Quint v. Dimond, 
147 Cal. 707, 82 P 310. (10) In an 
action for injuries to a vessel by 
collision with a drawbridge because 
of the bridge tender’s negligence in 
failing to open the bridge in time, 
evidence that the morning after the 
injury the bridge tender visited the 
vessel and inquired whether plaintiff 
would take a named sum and drop 
the matter. Southern R. Co. v. Reed= 
er, 152 Ala. 227, 44 S 699, 126. AmSR 
23. (11) In an action for alienating 
a wife’s affections, a conversation 
between her and plaintiff as to im- 
proper relations between her and de- 
fendant. Manor v. Housel, 128 App. 
Div. 801, 113 NYS 168. 

73. Froeming v. Stockton Plectric 
Reco nll Cak 401 e153) Peii2ecAnn 
Casi9i8c 408; Helbig v. Citizens’ Ins. 
Co., 234 Ill. 251, 84 NE 897 [aff 138 
Thy Ao t15d5 Chapman v. Pendleton, 26 
Ret. 3; 59 A 928; Singer Mfg. Co. v. 
Bryant, 105 Va. 403, 54 SE 320. 

Self-serving declarations generally 
see suprai§§ 193-208. 

74. U. S.—Mutual Ben. L. Ins, Co. 
v. Newton, 22 Wall. 32, 22 L. ed. 793; 
Chicago Travelers’ Ins. Co. v. Mosley, 
8 Wall. 397, 19 L. ed. 487; Sharpless 
Separator Co. v. Skinner, 251 Fed. 25, 
163 CCA 275; American Mfg. Co. Vv. 
Bigelow, 188 Fed. 34,110 GCA” 17; Chi- 
cago, etc., R. Co. aie Clarkson, 147 
Fed. 397, 77 CCA 575; Guild.v. Prin- 
gle, 130 Fed. 419, 64 CCA 621; Wes 
all v. Osborne, 115 Fed. 282, 53 CC 
74; Slavens v. Northern Pac. R. Co,, 
97 Fed. 255, 38 CCA 151; Doyle v. 
Clark, 7 F. Cas. No. 4,053, 1 aw Lipp, 536. 

Ala. —Jordan v. Western Union Tel. 
Co., 197 Ala. 28, 72 S 339; Louisville 
etc, R. Co. v. Jones, 194 Ala. 334, 76 
Ss 133; Tilinois Cent. R. Co. v. Lowery, 
184 Ala. 443, 638 S 952, 49 LRANS 1149; 
Republic Iron, etc., Co. v. Passafume, 
181 Ala. 463, 61 S 327; Bessierre v. 
Alabama City, etc., R. Co., 179 Ala. 
317, 60 S 82; Southern R. Co. v. Reed- 
er, 152 Ala. 227, 44 S 699, 126 AmSR 
23; Louisville, ete., R. Co. v. Pearson 
97 Atlan 210) 1238S 176; Empire Coa 
Coots Gravlee, 9 Ala. A. 657, 64 S 
207; Maddox v. Newton, 4 Ala. A, 454, 
58 8 934; Alabama Great Southern R: 
Co. v. Arrington, 1 Ala, A. 385, 56S 78. 

Ariz.—Soto v. Terr., 12 Ariz. 36, 94 
P 1104. 

Ark.—Prescott, etc., 

Thomas, 114 ‘Ark. 56, 161 sw’ “486: 
Beal- Doyle Dry Goods Co. Carr, 85 
Ark. 479, 108 SW 1053, 14 hana "483 
Kansas City Southern R. Co. v. Mor 
ris, 80 Ark, 528, 98 SW 363, 10 AnnCas 
618; Little Rock R., etc., Co. v. New- 
man, 77 Ark. 599, 93 SW 864. 

Cal.— Quint v. Dimond, 147 Cal. 707, 
82 P 310; Peo. v. Vernon, 35 Cal. 49, 
95 AmD 49; Zipperlen v. Southern Pad. 
Co. Wal. ‘A. 206, 93 P 1049. 

Colo.—Western Inv., ete, Co. v. 
Denver First Nat. Bank, 172 P 6}; 
Denver City Tramway Co. v. Brumley, 
51 Colo. 251, 116 P 1051; Trumbull v. 
Donahue, 18 Colo. A. 460, 72 P 684, 

D. C.—-Washington ik ete., Co, Vv, 
Wright, 38 App. 268; Kehan v. Wash- 
ington R., etc., Co., 38 App. 108; Pat- 
terson v. Ocean Ace., etc., Corp., 25 
App. 46; Washington, ete., R. Co. v. 
McLane, 11 App. 220; Snowden v. U. 
S42 App. 89. 

Fla.—Atlantic Coast Line R. Co, v. 
Crosby, 53 Fla. 400, 43 S 318. 

Ga.—Atlanta, etc., R. Co. v. Haral- 
son, 133 Ga, 231, 65 SE 437; Southern 
R. Co. v. Brown, 126 Ga. 1, 54 SE 911; 
Pool v. Warren County, 123 Ga. 205, 
51 SE 328; Travelers’ Ins. Co. v. Shep- 
pard, 85 Ga. 751, 12 SE 18; Rutland 
v. Hathorn, 36 Ga. 380; Monday v. 
State, 32 Ga. 672, 79 AmD 314; pie 
trict Grand Lodge No. 18, G. U. O. 
oe v. Mills, 18 Ga. A 612, 89 Si 

Hawaii—Sam Nawelo_ v. Von 
Ha mmnyoune Co., Ltd., 21 Hawaii 

Ida.—Anderson v. Great Northern 
Ra COylomdasbis,-99eP- 91. 
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surrounding circumstances as to raise a reasonable 
presumption that it was made or done under the 


.|96 NW 384; Keyser v. Chicago, etc., R. 


’Tll—McMahon y. Chicago City R 
Co., 239 Ill. 334, 88 NE 223 [aff 143 
Ill. A. 608]; Muren Coal, ete:; Co. v. 
Howell, 217 Ill. 190, 75 NE 469 {aff 
119 Ill. A. 209]; Bonner, ete., CO. YVs 
Hansell, 189 Ill, A. 474; Fowler v. 
Chieago, etce., R. Co., 182° Tl. A. 123; 
Hayes v. Wabash R. Co., 180 Ill. A. 
511; Golden yv. South Chicago City 
R. Co., 180 Ill. A. 244; Gorza v. Peoria 
R. Co., 175 Ill. A. 117; David v. Com- 
mercial Mut. Ace. Co., 166 Ill. A. 490; 
Chicago City R. Co.’ v. Lowitz, 119 
Tll. A. 360 [aff 218 Ill. 24, 75 NE ape: 

Ind.—Indianapolis St. R. Co. 
Whitaker, 160 Ind. 125, 66 NE 433: 
Louisville, etc., R. Co. v. Buck, 116 
Ind. 566, 19 NE 453, 9 AmSR 883, 2 
LRA 520; Wocher v. Holland, 58 Ind. 
A, 205, 108 NE 25; Pittsburgh, etc., R. 
Co. v. Haislup, 39 cee A, 394, 79 NE 
1035; Cincinnati, etc., Co. v. Stahle, 
37 Ind. A. 539, 76 NE BL T7_ NE 363; 
Louisville, etc., RCo. ve Berry; 3 
.Ind. A. 437, 28 NE 714. 

Iowa.—Bettinger v. Loring, 168 
Iowa 103, 150 NW 31; Vernon v. Iowa 
State Traveling Men’s Assoc., 158 
Iowa 597, 138 ee EE 696; Gordon v. 
Chicago, ete, Eve Or 154 Iowa 449, 
134 NW 1057, AnnCas1914B 113; Spe- 
vack v. Coaldale Fuel Co., 152 Iowa 
90, 181 NW 653; Dubois v. *Luthmers, 
147 Iowa 315, 126 NW 147; Douda v. 
Chicago, etc., R. Co., 141 Iowa 82, 
119 NW 272; Kern v. Des Moines City 
R. Co., 141 Iowa 620, 118 NW 451; 
Kinner v. Boyd, 139 Iowa 14, 116 NW 
1044; Meier v. Way, etc., Co., 136 
Towa 302, 111 NW 420, 125 AmSR 
254; Christopherson vy. Chicago, etc., 
R. Co., 135 Iowa 409, 109 NW 1 
124 AmSR 284; Hutcheis v. Cedar 
Rapids, etc., R. Co., 128 Iowa 279, 103 
NW 779; Rothrock v. Cedar Rapids, 
128 Iowa 252, 103 NW 475; Fishburn 
Vv; Burlington, etce., R. Co., 127 Iowa 
483, 103 NW_ 481; ‘Alsever v. Minne- 
apolis, etc., R. Co., 115 Iowa 338, 88 
NW 841, 56 LRA 748. 

Kan.—-Denver v. Atchison, ete. R. 
Co., 96 Kan. 154, 150 P 562, 563, Ann 
Casi917A 1007 Teit Cyvels Greer Vv. 
Davis Mercantile Co., 86 Kan. 686, 
Le P 1121; Ott v. Cunningham, 9 

Kan, A. 886, 58 P 126. 

Ky. —Louisville R. Co. v. Broaddus, 
180 Ky. 298, 202 SW 654; Roberts v. 
Louisville R. Co., 168 Ky. 230, 181 
SW 11381; Louisville, etc., R. Co. v. 
Strange, 156 Ky. 439, 161 SW 239; 
Kington Coal Co. v. Aaron, 147 Ky. 
480, 144 SW 3871; Allen v. Cincinnati, 
etc., R. Co., 148 Ky. 723, 1837 SW 230; 
Louisville, etc., R. Co. v. Lee, 140 Ky. 
91, 130 SW 813; Thornton v. Layle, 
111 SW 279, 33 KyL 382, ae LRANS 
1233; Cincinnati, ete” Ry Cos Evans, 
129 Ky. 152,110 SW 844, 338 eyl, 596; 
Louisville, etc., RR. Cov vi. Onan, 110 
Sw 380, 33 KyL 462; Illinois Cent. 
R. Co. v. Cotter, 103 SW 279, 31 KyL 
679; Illinois Cent. R. Co. v. Houchins, 
125 Ky. 483, 101 SW 924, 31 KyL 93; 
Louisville, ete., R. Co., v. Molloy, 123 
Ky. 219, 91 SW 685, 28 KyL 1113; 
Lexington St. R. v. ‘Strader, 89 SW 
158, 28 KyL 157; O’Donnell v. Louis- 
ville Electric Light Co., 55 SW 202, 
21 KyL 1362; Brayton v. Spooner, 5 
Ky. Op. 63. 

La.—State v. Foley, 113 La. 52, 36 
°*S 885, 104 AmSR 493; State v. Har- 


ris, 45 La. Ann. 842, 13 S 199, 40 
AmSR 259. 
Pe ONE v. Hanson, 35 Me. 


Md.—United R., etc., Co. v. Cloman, 
107 Md. 681, 69 A’ 379. 

Mass.—Com. v. McPike, 3 Cush. 
181, 50 AmD 727%. 

Mich.—Kinney v. Cadillac Motor 
‘Car Co., 199 Mich. 435, 165 NW 651; 
Piowaty v. Sheldon, 167 Mich. 218° 
132. NW 517; AnnCasi913A 610; 
Schattler v. Daily Herald Co., 162 
Mich. 115, 127 NW 42; Gilbert v. Ann 
Arbor R. Co., .161 Mich. 73,-125 NW 
745; Reese v. Detroit United R. Co., 
159’ Mich. 600, 124 NW 539; Ensley Vv. 
Detroit United R. Co., 1384 Mich. 195, 
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Co., 66 Mich. 390,33 NW _ 867; Peo. v. 
Potter, 5 Mich. if 71 AmD 763. 

Minn.—Lambrecht v. Schreyer, 129 
Minn. 271, 152 NW 645, LRA1915E 
812; Hedlund v. Minnesota St. R. 
Co., 120 Minn. 319, 139 NW 603; Hy- 
vonen v. Hector Tron Co., 103 Minn. 
331, 115 NW 167, 123 AmSR 332; State 
Vv. Horan, 32 Minn. 394, 20 NW 905, 
50 AmR 583. 

Miss.—Mobile, etc., R. Co. v. Stin- 
son, 74 Miss. 453, 21 S 14, 522; Arche 
v. Helm, 70 Miss. 874, 12S 702; Meek 
vy. Perry, 36 Miss. 190. 

Mo.—Myers v. Independence, 189 
SW 816; Leahey v. Cass Ave., etc., R. 
Co., 97 Mo. 165, 10 SW 58, 10 AmSR 
300; Harriman v. Stowe, 57 Mo. 93; 
Anderson v. Lusk, (A.) 202 SW 
3804; Greenlee v. Kansas City Casualty 
Co., 192 Mo. A. 303, 182 SW 138; Parr 
v. Illinois L. Ins. Co., 178 Mo. A. 155, 
165 SW 1152; Vaughan v. St. Louis, 
é6te;, Re Co:, i77 Mo, A. 155, 164 SW 
144; Grant vy. Kansas City Southern R. 
Co., 172 Mo. A. 334, 157 SW 1016; 
Klass v. Metropolitan Stak. cCo., 169 
Mo. A. 617, 155 SW 57; Giles v. ’Mis- 
souriPaca Ra Co:,, 1169 Mo. A. 24, 154 
SW 852; Jewell vy. Excelsior Powder 
Mfg. Co., 166 Mo. A. 555, 149 SW 1045; 
Hooper v, Standard eg etc., Ins. Co., 
166 Mo. A. 209, 148 SW 116; Knittel 
v. United R. Cé., 147 Mo. A. 677, 128 
SW 5; Shaefer ‘vy. Missouri Pac. R. 
Cox 98 Mo. A. 445, 72 SW 154; Ste- 

vens v. Walpole, 76 Mo. A. 213. 

Mont.—Jones v. Shannon, 175 P 882, 

Nebr.—Sheibley v. Nelson, 84 Nebr. 
393, 121 NW 458; Nixon v. Omaha, 
etc., R. Co., 79 Nebr. 650, 118 NW 117; 
Union Pac. R. Co. v. Eamondson, q% 
Nebr. 682, 110 NW 650; Lexington Vv. 
Fleharty, 74 Nebr. 626, 104 NW 1056; 
Friend v. Burleigh, 53 Nebr. 674, q4 
NW 50. 

Nev.—State v. Ah Loi, 5 Nev. 99. 

N. H.—St. Laurent v. Manchester 
St. Re Co.,: 27 oN, Hi 460,-927A- 959; 
Robinson v. Stahl, 74 N. iH, 310, 67 A 
577; Murray v. Boston, etc., R. Co., 72 
N. H. 32, 54 A 289, 101 AmSR 660, 61 
LRA bs 

N. J.—Murphy v. Brown, 91 N. J. L. 
412, 103 A 28; Kupferschmidt v. Wa- 
tertown Agricultural Ins. Co., 80 N. J. 
L. 441, 78 A 225, 34 LRANS 503, 

N. Y.—Casey v. New York Cent., 
ete; oR. Co.; 7. N. Y. 518 [aff 8 Daly 
220]; Tromblee v. North American 
Acc. Ins. Co.; 173. App. Div. 174, 158 
NYS 1014 [aff 226 N. Y. 59 mem]; 
Svendsen v. McWilliams, 157 App. 
Div. 474, 142 NYS 606 [aff 214 N. Y. 
621 mem, 108 NE 1109 mem]; Maller 
v. Long Island R. Co., 122 App. Div. 
468, 106 NYS 784; Scheir v.Quirin, 77 
App. Div. 624, 78 NYS 956 [aff 177 N. 
Y. 568 mem, 69 NE 1130 mem]; Spatz 
v. Lyons, 55 Barb. 476; Courtney v. 
Baker, 34 N. Y. Super. 529 [app dism 
60 AS a ie 

C.—Queen v. Dixie F. Ins. Co., A 
SE 741; Merrell v. Dudley, .139 N. 
Die oL SE V77; Farmer’s Ins. Co. 
Seaboard Air Line R. Co., 1388 N. 
42, 50 SH 452, 107 AmSR 517. 

Oh.—Cincinnati, etc. R. Co. v. 
Klute, 29 Oh. Cir. Ct. 702 [aff 73 Oh. 
St. 380 mem, 78 NE 1120 mem]. 

59 epg emith v. Terr., 11 Okl. 669, 

Or.—Andrew v. Oregon-Washing- 
ton R., etc., Co,, 90 Or. 611,178 P 181; 
Moulton v. St. Johns Lumber Co., 61 
Or. 62, 120 P 1057. 

reas —Tomezak v. Susquehanna Coal 

250 Pa. 325, 95 A 465; Smith v. 
Stra 243 Pa. 57, 89 A 795; Elkins 
v. McKean, {ey dele 493; Hanover R. Co. 
v. Coyle, 55 Pa. 396; File v. Lancaster, 
17 Pa. Dist. 144. 

Porto Rico.—Didricksen_v. Porto 
Rico American R. Co., 5 Porto Rico 
Fed. 427. 

R, I.—Canham v. Rhode Island Co., 
35 R. I. 177, 85 A 1050; Champlin v. 
Pawcatuck Valley St. R. Cotessrads. 
ab 82 A mt Se ncen Vv. Morris, 30 
Vet 1S 20.7 SAM Gaal 
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- immediate influence of the principal transaction or 
event itself and is the spontaneous utterance or 


Ss. C.—Magill v. Southern R. Co., 95 
S. "C. “306; 78° SH 10335 Shelton v. 
Southern R. Co., 86 S. C. 98, 67 SE 899; 
Sutton v. Southern 1. COs 82 S.C. 345, 
64 SE 401; Young v. Seaboard Air 
Line R. Co., 75 S. C. 190, 55 SE 225; 
Williams v. Southern R. Co., 68s. C. 
369, 47 SE 706. 

Ss. D.—State v. Mulch, 17 S. D. 321, 
96 NW 101. 

Tex.—International, etc., R. Co. v. 
Auderson, 82 Tex. 516, 17 SW 1039, 
27 AmSR 902; Pilkinton v. Gulf, etc., 
Re Co5010 Tex. 226.7 SW 805; Con- 
tinental Ins. Co. v. Pruitt, 65 Tex. 
125; Galveston v. Barbour, 62 Tex. 
lye 8 AmR 519; El Paso Electric R. 
. Terrazas, (Civ. A.) 208 SW 387; 
Gulf, etc., R. Co. v. Hicks, (Civ. A.) 
202 Sw 7178; Texas Missouri, etc., R. 
Co. v. Anderson, (Civ. A.) 198 "SW 795; 
Southwestern Surety Ins. Co. v. 
Owens, (Civ. A.) 198 SW 662; Texas, 
etc., R. Co. v. Thorp, (Civ. A.) 198 SW 
335: Pecas, etc., R. Co. v. McMeans, 
(Civ. A.) 188 SW 692; Olds Motor 
Works v. Churchill, (Civ. A.) 175 SW 
785; St. Louis, Southwestern R. Co. v. 
Moore, (Civ. A.) 173 SW 904; Ha- 
wards v. Old Settlers’ Assoc., (Civ. 
A.) 166 SW 423; Missouri, etc., R. Co. 
v. Boring, (Civ. A.) 166 SW 76; Sov- 
ereign Camp WwW. W. v. Bailey, (Civ. 
A.) 163 SW "383: Northern Assur. Co., 
Ltd. v. Morrison,’ (Civ. A.) 162 Sw 
411; Order of United Commercial 
Travelers of America v. Roth, (Civ. 
A.) 159 SW 176; Davidson v. Lee, 
(Civ. A.) 1389 SW 904; Citizens’ R. Co. 
v. Farley, (Civ. A.) 186 SW 94; Mis- 
souri, ete., R. Co. v. Groseclose, (Civ. 
A.) 134 SW 736; Missouri, etc., R. Co. 
v. Johnson, (Civ. A.) 126 SW 672; 
Missouri R. Co. v, Williams, 50 Tex. 
Civ. A. 134, 109 SW 1126; Malone. v. 
Texas, etc., R. Co.,,49 Tex. Civ. A. 398, 
109 SW 430; Runnells v. Pecos, ete., 
R. Co., 49 Tex. Civ. A. 150,107 SW 647; 
Gulf,. etc., .Ra Coy Vv. Batte) (Civ... A» 
107 SW 632; Galveston, etc., R. Co. v. 
Mitchell, 48 Tex. Civ. A. 381, 107 SW 
374; St. Louis Southwestern R. Co. 
v. Coats, (Civ. A.) 103 SW 662; Paris, 
etc., R. Co. v. Calvin, (Civ. A.) 103 SW 
428 [aff 101 Tex. 291, 106 SW 879]; 
International, ete., R. Co. v. Hugen, 
45 Tex. Civ. A. 326, 100 SW 1000; St. 
Louis, ete., Co. v, Watkins, 45 Tex. 
Civ. A. 321, 100 SW 162; Austin v. 
Nuchols, 42 Tex. Civ. A. 5, 94 SW 336; 
Gulf, ete; Re Co; Vv. Tullis, 41 “hex. 
Civ. A. 219, 91 SW 317; Texas Cent. R. 
Cows Powell, 38 Tex. Civ.cA, 157, 86 
SW 21; Huth v. Huth, 10 Tex. Civ. A. 
184, 30 SW 240; Gulf, ete, Re .Couw Ve 
Pierce, 7 Tex. Civ. A. 597, 25 SW 1052 
[aff 87 Tex. 144, 27 SW 60]; Taylor 
v. State, 47 Tex. Cr. 122, 80 ‘SW 378, 
122 AmSR 675; Kenney v. State, (Cr.) 
79 SW 817, 65 LRA 316; Vann v. State, 
45 Tex, Cr. 434,77 SwW 813, 107 AmSR 
961; Berry v. State, 44 Tex. Gri 395; 02 
sw 170; Scott v. State, 46 Tex. Cr. 
536, 81 Sw 294, 108 AmSR 1032; Ex D. 
Albitz, 29 Tex. A. E28 e015 Sw 173; 
Washington v. State, 19 Tex. A. 521, 
53 AmR 387; Warren v. State, 9 Tex. 
A. 619, 35 AmR 745, 

Utah.—Cromeenes v. San Pedro, 
ete;, R.Co.,.37 Utah 475, 109 P 10, 
AnnCas1912C 307; Leach vy. Oregon 
Short Line R. vie 29 Utah 285, 81 P 
90, 110 AmSR 70 

fevalianroe ce v. Grand Trunk 
R. Co., 82 Vt. 416, 74 A 99; Hawkes 
v. Chester, 70 Vt. 271, 40 A727. 

Va.—Andrews v. Com., 100 Va. 801. 
40 SE 935; Kirby v. Com., 77 Va. 681, 
46 AmR 747. 

Wash.—Taylor v. Spokane, etc., R. 
Co., 67 Wash. 96, 120 P 889; Seger- 
strom v. Lawrence, 64 Wash. 0.45, 116 
P 876; Britton v. Washington Water 
Power Co., 59 Wash. 440, 110 P 20, 140 
AmSR 858, 33 LRANS 109; Walters 6 
Spokane International R. 

Wash, 293, 108 P 593, 42 LRANS’ 917" 
Grant v: Oregon R., etc., 0.5.54 Wash. 
678, 103 P 1126, 25 "LRANS 925; Shep- 
ard v. Minneapolis Threshing Mach. 
Co., 50 Wash. 242, 97 P 57,18 LRANS 


For later cases, developments and changes in the law see cumulative Annotations, Same title, page and note number. 


+ ro’ 


955] 


EVIDENCE 


[22C.5.] 457 


expression of thoughts created by, and springing | out of, the transaction itself rather than the result 


239; Starr wv. Altna L. Ins. Co., 41 
Wash. 199, 83 P 113, 4 LRANS 636: 
Dixon vy. Northern Pac. EY (SO;, 37 
Wash. 310, 79 P 943, 107 AmSR "810, 
68 LRA 895, 2 AnnCas 620; Lambert 
v. La Conner Trading, ete., Co., 30 
Wash. 346, 70 P 960; Roberts v. Port 
Blakely Mill Co., 30 Wash. 25; 70 P 


W.. Va.—Stone v. Campbells Creek 
R. Co., 66 W. Va., 417, 66 SE 521; 
ARC agra tarts Light 13S Co. 

Sy ON abs 597, 694, 57 
LRA 18: 

Wis. Pai aniie First Nat. Bank 
v. Industrial Commn., 161 Wis. 526, 
154 NW 847; Andrews v. U. S. Casu- 
alty Co., 154 Wis. 82, 142 NW 487; 
Cohodes v. Menominee, etc., Light, 
ete., Co., 149 Wis. 308, 135 NW 879; 
United American F. Ins. Co. v. Balti 
more American Bonding Co., 146 Wis. 
573, 131 NW 994, 40 LRANS 661: 
Zoesch v. Flambeau Paper Co., 134 
Wis. 270, 114 NW 485; Hupfer v. 
National ‘Distilling Co., 119 Wis. 417, 
96 NW 809; Charley v. Potthof, 118 
Wis. 258, 95 "NW 124, 

Eng.—Rouch v. Great Western R. 
Co., 1 Q. B. 41,41 ECL 432, 113 Reprint 
1049; Rawson v. Haigh, oD Bing. 99, 
9 ECL 499, 130 Reprint 342, 1C.& P. 
Vi ae BCL 55; Aveson v. Kinnaird, 
6 Hast 188, 102 “Reprint 1258; Thomp- 
son vy. Trevanion, Skin. 402, 90 Re- 
print 179, 141 ERC 282. 

[a] Matters held admissible.—The 
following facts, subsequent to the 
principal event have been held ad- 
missible as part of the res geste: 
(1) Declarations of an audience, on 
leaving the theater during a perform- 
ance, as to the reason of so doing, 
on an issue as to the merit of the 
performance. Charley v. Potthof, 
A18 Wis. 258, 95 NW 124. (2)-That 
immediately ‘after defendant’s street 
car had struck plaintiff’s automobile, 


the motorman opened the door 
of the car vestibule and said to the 
bystanders, “That — -— — ran into 


me, and I rang the gong for him,” 
in denial of the motorman’s state- 
ment. Hedlund v. Minnesota St. R. 
Co., 120 Minn. 319, 322, 139 NW 603. 
(3) In an action by an employee for 
salary during the time of a European 
trip for the employer and for ex- 
penses incurred, a report of the trip, 
prepared at the reauest of the em- 
ployer by the employee after his re- 
turn, and reviewed by the employee 
and employer, and accepted by the 
latter without objection. Shepard v. 
Minneapolis Threshing Mach. Co., 50 
Wash. 242, 97 P 57, 18 LRANS 239. 
(4) In an action against a railroad 
company and its superintendent for 
falsely arresting and maliciously 
prosecuting plaintiff on a charge of 
felony, conversation of a detective 
employed by the company, when tak- 
ing plaintiff to jail, tending to show 
malice. Cooper v. Southern R. Co., 
170 N. C. 490, 87 SE 322. (5) On an 
issue as to whether a woman was 
attacked and the identity of her as- 
sailant, her spontaneous declarations 
at the time she came to another’s 


home for protection. Sheibley v. 
Nelson, 84 Nebr. 3938, 121 NW 458. 
(6) In’ an action for libel, the ex- 


clamations of the plaintiff on first 
hearing the alleged libelous article 
read. Houston Chronicle Pub. Co. 
v. McDavid, (Tex. Civ. A.) 157 SW 
224. (7) In an action for libel, where 
plaintiff was charged by defendant's 
newspaper with larceny of a purse 
found by his wife on a train, a con- 
versation between him and his wife 
about the purse on the way from the 
station to the post office immediately 
after he had met her. Schattler v. 
Daily Herald Co., 162 Mich. 115, 127 
NW 42. (8) In an action to recover 
for a carrier’s nondelivery of goods, 
plaintiff’s testimony that the carrier’s 
agent said he would send out a tracer 
after the goods, and that after sey- 
eral other inquiries by plaintiff, the 
agent said: “No use losing more time, 
the goods are lost.” Maller v. Lon 

Island R. Co., 122 App. Div. 463, 106 

NYS 784 (the agent was the proper 
person of whom to make inquiries, 


and had authority to arrange with 
plaintiff for tracing the goods). (9) 
In an action against a street railway 
company for failing to stop its car 
long enough to enable a female pas- 
senger to board it, evidence that, as 
the car left the place where it had 
stopped to permit the passenger to 
board it, some one stated to the con- 
ductor: “Stop the car! You have 
left a lady.’”’ Citizens’ R. Co. v. Far- 
ley, (Tex. Civ. A.) 136 SW 94, 98. 

[b] In personal injury cases, the 
following facts have been received: 
(1) Exclamations of pain and state- 
ments made by the person injured 
within a few minutes after the ac- 
cident, and while lying on the ground 
at the place of the accident. Louis- 
ville, etc., Co. v. Miller, 154 Ky. 236, 
157 Sw 8. (2) Where a skip contain- 
ing miners who were returning to 
work was being lowered, and “sud- 
denly dropped about sixty feet in- 
juring the men, declarations of the 
engineer within twenty-five minutes, 
and within five mintes after the men 
were brought to the surface, that he 
got scared. and turned the brake the 
wrong way. Hyvonen yv. Hector Iron 
Co., 103 Minn. 337. 115 NW 167, 123 
AmSR 332. (3) Where plaintiff was 
injured by a piece of steel flying from 
a cleaver and striking him in the 
eye, while he was assisting in cut- 
ting a railroad rail, a statement by 
plaintiff’s fellow servant, who was 
striking the cleaver, in answer to a 
question, ‘“‘Where did the steel come 
from?” immediately after plaintiff 
was struck, that “it flew from the 
cleaver.” Allen v. Cincinnati, etc., 
R. Co!, 143 Ky. 723, 725, 137 SW 230. 
(4) Where plaintiff was injured by 
a collision with an automobile driven 
by defendant, the arrest of defendant 
and the fact that a bystander re- 
quested him to take plaintiff home 
in his automobile, occurring immedi- 
ately after the accident. Segerstrom 
v. Lawrence, 64 Wash. 245, 116 P 
876. (5) Where plaintiff was injured 
by falling down an elevator shaft, 
the door of which was alleged to 
have been left open, a declaration of 
a witness made immediately after 
the accident that “a man pushed the 
door of the elevator open and walked 
in.”’” Beal-Doyle Dry Goods Co. v. 
Carr, 85 Ark. 479, 108 SW 1053, 14 
AnnCas 48. (6) Where defendant’s 
team ran away, and plaintiff was 
struck by defendant’s wagon, the 
direction in which the horses went 
immediately after the accident. Rob- 
inson v. Morris, 30 R. I. 132, 73 A 611. 
(7) Where a servant was injured 
through defects in an appliance of 
which the foreman had notice, a 
statement of the foreman as soon 
after the accident as the employees 
got quiet, that if a new appliance, 
for which requisition had been made, 
had been sent, the accident would 
not have happened. Young v. Sea- 
board Air Line R. Co., 75 S. C. 190, 55 
SE 225. (8) In an action for the death 
of a boy by being suffocated in a bin 
of oats, declarations of one superin- 
tending the work that he sent the 
boy into the bin, and that they could 
not find him, made to the father of 
the boy on his appearance at the 
scene of the accident, and his further 
statement to the boy’s mother and 
brother on their appearance a few 
moments afterward that he had sent 
the boy into the bin to remove a 
board which was on the spout lead- 
ing from the loading bin. Meier v. 
Way, etc., Co., 136 Iowa 302, 111 NW 
420, 125 AmSR 254. 

[ec] Railroad cases.—The follow- 
ing facts have been received in ac- 
tions against railroads for personal 
injuries: (1) The statement by an 
engineer, “I told him to get off the 
engine, and he dropped down in front 
of the engine,’ made three or four 
minutes after injury to a boy who 
jumped from a train and was run 
over. Stone v. Campbells Creek R. 
Co., 66 W Va. 417, 421, 66 SE 521. 
(@y Statements of a brakeman as- 
sisting a passenger to alight, made 
just after the passenger had fallen 


from the steps of the car. Louis- 
ville, ete., R. Co. v. Lee, 140 Ky: 91, 
130 Sw 813. (3) Where plaintiff at- 
tempted to board a moving train, 
but, after hanging to a handrail uns 
til the train had run about eight 
hundred yards, fell, the declaration 
of the flagman, made when he ran 
back to plaintiff after the train 
stopped, that he could not stop the 
train before plaintiff fell because the 
signal cord was out of order. Illinois 
Cent. R. Co. v. Cotter, 103 SW 279; 
31 KyL 679. (4) In an action for in- 
juries to a child while a passenger 
on defendant’s train, an exclamation 
by the mother of plaintiff immedi; 
ately after the injury. Atlantic 
Coast Line R. Co. v. Crosby, 53 Fla: 
400, 43 S 318. (5) In an action for 
the death of a brakeman, an ex- 
clamation of the conductor to an- 
other brakeman, made a few seconds 
after the accident, and while he was 
giving orders respecting: the same: 
“My God! Go back and see if you 
can find Leach. The bridge knocked 
him off.’ Leach v. Oregon Short 
Line R. Co., 29 Utah 285, "295, Cite 
VOR 1G) AmSR 708. (6) In an ‘action 
for the death of a brakeman thrown 
from the top of a freight car by the 
sudden stopping of a train, that, up- 
on being informed of the accident 
immediately after it occurred, the 
engineer said: “That is the way 
whenever I get mad. _ I either hurt 
or kill somebody.” Cincinnati etc., 
Ry Co. Cv. Bvaniss 2129) Key. 2152: Sb 9s 
110 SW 844, 33 KyL 596. (7) Declar- 
ations of a claim agent, made to an 
injured servant with a view of ob- 
taining a settlement of his claim, 
which illustrate the character and 
the object of the payment agreed to 
be made. Vaillancourt v. Grand 
Trunk R. Co., 82 Vt. 416, 74 A 99. 

[d] Street railway cases.—The fol- 
lowing facts have been received in 
actions against street railroads for 
personal injuries: (1) Exclamations 
of persons who were about while 
plaintiff was being taken into a house, 
St. Laurent v. Manchester St. R. Co. 
T7 N. H. 460, 92 A959. (2) The state: 
ment of 2 motorman of 4 car which 
had collided with a traveler that the 
reason he did not sound the gong or 
stop the car was because the gong 
and brake were out of repair, made 
immediately after the accident and 
before he had time to manufacture a 
false statement with regard to thé 
cause of the accident. Lexington St. 
R. Co. v. Strader, 89 SW 158, 28 KyL 
U5 %.,-.C3) Declarations of a conductor, 
made while assisting a passenger 
thrown from the car while alighting, 
that it was not his fault, but that the 
motorman started the car without a 
signal, although made in response to 
the inquiry of the passenger as to 
why the conductor threw her off the 
ear. Denver City Tramway Co. 'v. 
Brumley, 51 Colo. 251, 116 P1051. (4) 
Where plaintiff was injured by the 
starting of the car before plaintiff 
had time to alight, evidence that the 
conductor stated at the time that he 
“thought they were off.’’? Reese v. De- 
troit United R. Co., 159 Mich. 600, 
604,124.NW 539. (5) In anaction for 
the death of a child run over by a 
ear, testimony that almost instantly 
after the accident defendant’s motor- 
man, while lowering the window to 
look out and see what had happened, 
asked witness if there was a dog un- 
der the car, as throwing a light on the 
state of the motorman’s mind at the 
time. Knittel v. United R. Co., 147 
Mo. A. 677, 128 SW 5. (6) In an ac- 
tion for the death of a pedestrian who 
was struck by a street car at a cross- 
ing at night, a declaration of the mo- 
torman immediately after passing the 
crossing, “My God! I have killed a 
man.” Bessierre y. Alabama City, 
ete; Ry Con, 179) Alan elt 323.060 Soa 
CA) Sinan ‘action for the killing of a 
hog, evidence that the motorman re- 
marked at the time, “the hog jumiped 
on the track right in front of‘ the 
car.” Little Rock R., etc., Co. v. New- 
man, 77 Ark, 599, 92 ‘SW 864, 
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of any premeditation or design.75 


which such facts may legitimately extend is a que3- 
tion of remoteness and varies with the facts of each 
particular case,7© the burden being on the party 
offering the evidence to show such connection as 


makes it admissible.77 


Statements as to the cause of an accident or 
injury, made by the person injured, have been admi3- 
ted in a number of cases,’?® while in other cases they 
have been excluded because of lack of the necessary 
close connection with the principal fact.” 

[§ 546] 3. Place of Act or Statement. It is 
not essential to the admissibility of a statement or 
act as part of the res geste that it should have been 
made or done at the place where the principal fact 
occurred,®® nor, on the other hand, is a statement 
necessarily admissible merely because of the fact 


75. eee —Peo. v. Daily, 135 Cal. 104, 
(ya Soe 


Ind. Strisente: etsy Rw Ons 
Buck, 116 Ind. 566, 19 NE 453,9 AmSR 
883, 3 LRA 520. 

Iowa.—Ingebretsen v. Minneapolis, 
etc., R. Co., 176 Iowa 74, 155 NW 327. 

La,—State v. McLaughlin, 138 La. 
958, 70 S 925. 

Minn.—Roach v. Great Northern R. 
Co., 183 Minn. 257, 158 NW 232 

N. Y.—Tromblee v. North American 
Acc. Ins. Co., 173 App. Div., 174, 158 
NYS 1014 [aff 226 N. Y. 59 mem]. 

Pa.—by v. Travelers’ Ins. Co., 258 
Pa. 525, 102 A 209. 

W. Va.—Starcher v. South Penn Oil 
Co., 81 W. Va. 587, 95 SE 28. 

See also cases supra note 74. 

“Declarations which were the nat- 
ural emanations or outgrowths of the 
act or occurrence in litigation, al- 
though not precisely concurrent in 
point of time, if they were yet volun- 
tarily and spontaneously made_ so 
nearly contemporaneous as to be in 
the presence of the transaction which 
they illustrate and explain, and were 
made under such circumstances as 
necessarily to exclude the idea of de- 
sign or deliberation, must, upon the 
clearest principles of justice, be ad- 
missible as part of the act or trans- 
action itself.” Louisville, etc., R. Co. 
v. Buck, 116 Ind. 566, 576, 19 NE 453, 
9 AmSR 883, 2 LRA 520 [quot Leach 
v. Oregon Short Line R, Co., 29 Utah 
285, 81 P 90]. 

“The res geste or transaction was 
the accident, and how it occurred. It 
is not essential that the declaration 
sought to be introduced in evidence 
was uttered at the identical time the 
accident occurred, but, if made soon 
afterwards, and explanatory thereof, 
it is admissible.” Armil vy. Chicago, 
a R. Co., 70 Iowa 130, 1382, 30 NW 


{a] The reason for the rule is that 
“to exclude such evidence would in 
many cases defeat the accomplish- 
ment of justice by excluding evidence 
of the most trustworthy character.” 
Louisville, etc., R. Co. v. Buck, 116 
Ind. 566, 19 NE 453, 9 AmSR 883, 2 
LRA 520 [quot Leach v. Oregon Short 
Line R. Co., 29 Utah 285, 81 tee 90, 110 
AmSR 7081. 

[b] Conversation succeeding con~ 
versations not heard by witness.—Ev- 
idence, in a prosecution for murder, 
of a conversation between defendant 
and deceased shortly before the hom- 
icide, is not inadmissible because 
there were prior conversations which 
the witness had not heard. Peo. v. 
Daily, 185 Cal. 104, 67 P 16. 

76.. Cox v. State, 64 Ga. 374, 37 
AmR 76; Mayes v. State, 64 Miss. 329, 
333, 1S 733, 60 AmR 58. 

“The true inquiry, according to all 
the authorities, is whether the declar- 
ation is a verbal act, illustrating, ex- 
plaining, or interpreting other parts 
of the transaction of which it is it- 
self a part, or is merely a history or 
part of a history of a completed past 
affair. In the one case it is compe- 
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that it was made at the place where the occurrence 
to which it related happened.*+ 

[§ 547] 4. Form of Statement. 
geste statements are usually in oral form, a writing 
may be part of the res geste of a transaction with 


Although res 


which it is closely connected. 82 Where, however, the 


gesta.*4 


[§ 548] 5. 


the res gestz.®® 


tent, in the other it is not. We are 
not to be understood as attempting to 
lay down any rule for the decision of 
what, under all circumstances, is the 
limit of the existence of the principal 
fact, which may be explained by con- 
temporaneous declarations. In some 
cases the res gestz may extend over 
weeks or months, in others they are 
limited to, hours, or to minutes, or to 


seconds.” Mayes v. State, supra. 

77. Pool v. Warren County, 123 
Ga. 205, 51 SH 328. 

73. Ga.—Charleston, etc., R. Co. v. 


Burckhalter, 141 Ga. 127, 80 SE 278; 
Western, etc., R. Co., v. Watkins, 14 
Ga, A. 388, 80 SE 916. 

Iowa.—Christopherson v. Chicago, 
etc., R. Co., 1385 Iowa 409, 109 NW 
1077, 124 AmSR 284, 

_ Ky. —Louisville, ete, R. Co. v. 
Strange, 156 Ky. 439, 161 SW 239. 

Miss.—Alabama Great Southern R. 
Co. v. Daniell, 108 Miss. 358, 66 S 730. 

Mo. —Vaughan v. St. Louis, etc. Ce., 
177 Mo, A. 155, 164 SW 144. 

N. H.—Nawn v. Boston, etc., R. Co.. 
UE IN. Fe 299,99 A 18k, 

Pa.—Smith v. Stoner, 243 Pa. 57, 89 
A 795, 

Tex.—St. Louis Southwestern R. 
Co. v. Moore, (Civ. A.) 173 SW 904; 
St. Louis, etc., R. Co. v. Fielder, (Civ. 
A.) 163 SW 606. 

Wash.—Britton v. Washington Wa- 
ter Power Co., 59 Wash. 440, 110 P 
20, 140 AmSR 858, 33 LRANS 109. 

Wis.—-Andrzejewski v. Northwest- 
ern Fuel Co., 158 Wis. 170, 148 NW 37; 
Dixon v. Russell, 156 Wis. 161, 145 
NW 761. 

[a] Illustration.—Where plaintiff 
came into a mill about three minutes 
after he was hurt, with his clothes 
covered with dirt, and an employee 
asked what was the matter, and he re- 
plied that he had fallen into an ex- 
eavation, and was hurt, such declara- 
tion was admissible as res geste. 
IKkeyes v. Cedar Falls, 107 Iowa 509, 
78 NW 227. 

{b] Statement to physician.—A 
declaration of one injured as to how 
the accident happened, made imme- 
diately after regaining consciousness. 
was admissible as res geste, although 
made in response to a question put 
to him by the physician as to how the 
accident happened, the question of the 
physician not being leading or sug- 
gestive. Christopherson v. Chicago, 
etc., R. Co., 1385 Towa 409, 109 NW 
1077, 124 AmSR 284. 

79, Louisville, ete. Co. v. Sealf, 
155 Ky. 273, 159 SW 804; Grant v. 
Kansas City Southern R. Co., 172 Mo. 
A, 334, 157 SW 1016; Klass v. Metro- 
politan St. R. Co., 169 Mo. A. 617, 155 
SW 57; Smith v. Chicago, etc. R: €Co;, 
42 Okl. 577, 142 P 398; Andrews v. U. 
8. Casualty Co., 154 Wis. 82, 142 NW 


80. Hodges v. Hill, 175 Mo. A. 441, 
161 SW _ 633; Com, v. Eaton, 8 Phila. 
(Pa.) 428. 

fa] Within hearing distance.— 
Declarations of several persons made 
when they heard the firing of a re- 


writing is subsequent in point of time to the prin- 
cipal event, it will ordinarily be found to lack the 
spontaneity necessary for its reception.®* 
mony of an injured person as to present physical 
pain has been held. admissible as part of the res 


Testi- 


Explanatory Character. State- 


ments or circumstances which are explanatory of 
the main fact are admissible in evidence as part of 


Indeed, this explanatory nature is 


essential, for a substantial coincidence in point of 


volver, which was the instrument of 
murder, are admissible as a part of 
the res geste, although they were in 
a house at some distance from the 
place of the murder. State v. Sexton, 
147 Mo. 89, 48 SW 452. 


Peete Waiker v. Smith, (Ala.) 74 S 
82. Ala—Clark v. International 


Harvester Co. of America, 77 S 692. 

Ga.—Barber v. Roland, 143 Ga. 432, 
85 SE 321. 

Iowa.—Seevers v. Cleveland Coal 
Co., 179 Iowa 235, 159 NW 194. 

Mo.—Atlanta Citizens’ State Bank 
v. Ferson, (A.) 208 SW 136. 

Va.—Ramsay v. Harrison, 119 Va. 
682, 89 SE 977. 

[a Check. aan epee. v. Owens, 17 
. 127, 86 SE 4 

Dodkrate CIEE v. Interna- 
patonneen Co. of America, 
ce] Letter.—Seevers v. Cleveland 
Coal Co., 179 Iowa 235, 159 NW 194; 
Ramsay v. Harrison, 119 Va. 682, X:) 
SE_ 977. 

[d] Receipt.—Barber v. Roland, 
143 Ga. 432, 85 SE 321; Atlanta Citi- 
zens’ State Bank v. Ferson, (Mo. A.) 
208 SW 136. 


[e] Statement of account.—Fin- 
nell v. Kellogg, 194 Mo. A. 342, 186 
SW 1169. 

83. Conn.—Henkel v. Trubee, 11 
A 722. 
ly eae v. Sherlock, 36 Me. 

N. H.—Hansen v. Grand Trunk R. 


Co, 78° N. By 618,7 202 A 625 
N. Y.—Hirsch v. New Fork Cent., 


aie. R. Co., 50. Mises 568, 99 NYS 
Tex.—Cable v. Jackson, 16 Tex. 
Civ: “A. 579, 42 SW 136. 
ih, Letter.—Small v. Gilman, 48 
[b] Telegram.—-Hansen v. Grand 
aoe Rk, CO Sve Nea enor od ioe Oia pen 
[cl] Field notes made subsequent 


to a survey are not admissible as 
part of the res geste. Cable v. Jack- 
son, 16 Tex. Civ. A. 579, 42 SW 126. 
84, Texas Cent. R. Co. v. Powell, 
38 yee Civ. A. 157, 86 SW 21. 
U S.— Baltimore, etc.,: "RB. 
v, Thornton, 188 Fed. 868, 110 CoA 


oO . 

Ala.—Walker v. Smith, 74 S 451; 
Ward v. Lane, 189 Ala. 340, 66 S 499; 
Louisville, ete., GCornovE Grimes, ig4 
Ala. 418, 63S "p54; Birmingham Es 
etc., Co. v. Glenn, 179 Ala.-2638, 60 S 
111; St. Louis, etc.,.Rv Co. v. Sutton, 
55 S 989; Boozer v. Jones, 169 Ala. 
481, 53 S 1018; Alabama City, etc., 
R. Co. v. Sampley, 169 Ala. 372, 53 S 
142; Owen v. Moxon, 167 Ala. 615, 52 
S 527; Broyles v. Central of Georgia 
RR.) ,Co,, L6G 7Ala. d6L6.yozeis,  Sleadtioo 
AmSR 50; Southern R. Co. v. Lewis, 
165 Ala. 555, 51 S 746, hee pares Aa? 
Montgomery- Moore 
Leith, 162 Ala. 246, 50. § Hoe “ohn 
etc., Lumber Co. v. Robbins, 159 Ala. 
289, 48 S 853; Napier v. Elliott, 152 
Ala. 248, 44 S 552; Masterson v. 
Phinizy, 56 Ala. 3386; McCoy v. Prince, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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time with the principal fact is not sufficient to ren- | 
der a declaration or accompanying fact admissible 
as part of the res geste; it must possess the further 


11 Ala. A. 388, 66 S 950; Louisville, 
etc., Co. v. Mason, 10 Ala. A. 263, 64 
S 154; Staples v. Steed, 6 Ala. A. 
594, 60 S 499; Phillips v. Pippen, 4 
Ala. A. 426, 58 S 111; Montgomery- 
Moore Mfg. Co. v. Leith, 2 Ala. A. 
324, 56 S 770. 

Ark.—St. Louis, ete, R. Co. v. 
Waters, 105 Ark. 619, 152 SW 137; 
Arkansas Valley Trust Co. v. McIlroy, 
97 Ark. 160, 133 SW 816, 31 LRANS 
1020; Rogers v. State, 88 Ark. 451, 
115 SW 156, 41 LRANS 857. 

Cal_—In re De Laveaga, 165 Cal. 
607, 133 P 307. 

Colo.—Denver_ City Tramway Co. 
v. Brumley, 51 Colo. 251, 116 P 1051. 

Del.—Di Prisco v. Wilmington City 
R. Co., 20 Del. 527, 57 A 906. 

Ga.—White Crown Fruit Jar Co. 
Vild. Me Cox Co., (29 -Ga. YA., 195, 91 
Si 245; Atlantic Compress Co. v. 
Chambliss, 15 Ga. A. 747, 84 SE 155; 
Atlantic Coast Line R. Co. v. Thomas, 
14 Ga. A. 619, 82 SE 299; Smith v. 
Johnson, 13 Ga. A. 837; 80 SE 1051. 

Ill—MecMahon vy. Chicago City R. 
Co., 239 Ill. 334, 88 NE 223 [aff 143 
Ill. A. 608]; Swengel v. La _ Salle 
County Carbon Coal Co., 182 Ill. A. 
623; Siegel v. Thompson, 181 Ill. A. 
164; Neice v. Chicago, etc., R. Co., 
165 Ill. A. 627 [aff 254 Tll. 595, 98 
NE 989, 41 LRANS 162]; Mahoney v. 
Goldblatt, 163 Ill. A. 563; Souleyret 
v. O’Gara Coal. Co., 161 Ill. A. 60; 
Lamb v. Kerrens-Donnewald Coal Co., 
140 Ili, A. 195; Soliet, etc., R. Co. v. 
Lawlor, 132 Ill. A 280 [aff 229 Ill. 
621, 82 NB 407}. 

Ind.—Ft. Wayne, etc., Tract. Co. v. 
Roudebush, 173 Ind. 57, 88 NE 676, 89 
NE 369; Gifford v. Gifford, 58 Ind. A. 
665, 107 NE 308; Welker v. Apple- 
man, 44 Ind. A. 699, 90 NE 35; Baker 
v. Baker, 43 Ind. A. 26, 86 NE 864. 

Iowa.—Lenhart v. Bean, 181 Iowa 
85, 161 NW 464; Reeves v. Younglove, 
164 Iowa 151, 145 NW 502; Duke v. 
Graham, 163 Iowa 272, 143 NW 817; 
Curtis v. Armagast, 158 Iowa 507, 138 
NW 873; Vernon v. lowa State Trav- 
eling Men’s Assoc., 158 Iowa 597, 138 
NW 696; Reeve v. Ness, 185 NW 575; 
Dahl v. Hansen, 152 Iowa 555, 132 NW 
965; Renshaw v. Dignan, 128 Iowa 722, 
105 NW 209. / 

Kan.—Kimball v. Edwards, 91 Kan. 
298, 137 P 948; Washbon v. Holton 
State Bank, 86 Kan. 468, 121 P 515; 
Campbell v. Brown, 81 Kan. 480, 106 
P 37, 26 LRANS 1:42. 

Ky.—Kentucky Stave Co. v. Page, 
125 SW 170; Dils v. May, 11 Ky. Op. 
619; Howk v. McManama, 4 Ky. Op. 
234; Potts v. Bowler, 1 Ky. Op. 133. _ 

La.—De Mahy v. Morgan’s Louisi- 
ana, ete., R., ete, Co. 45 La, Ann. 
1329, 14 S 61. 

Me.—Holyoke v. Holyoke, 110 Me. 
469, 87 A 40. 

Md.—Colonial Park Estates v. Mas- 
sart, 112 Md. 648, 77 A 275; State v. 
Ridgely, 2 Harr. & M. 120, 1 AmD 372. 

Mass.—Robinson v. Doe, 224 Mass. 
319, 112 NE 1007; Lewiston Trust, 
etc., Co. v. Shackford, 213 Mass. 432, 
100 NB 828. 

Mich.—Johnson v. EH. C. Clark 
Motor Co., 173 Mich. 277, 139 NW _ 30, 


44 LRANS 830; Smith v. Detroit Uni-. 


ted R. Co., 155 Mich. 466, 119 NW 640. 

Minn.—State v. Mims, 26 Minn. 183, 
2 NW 494, 683. 

Mo.—Thomas v. Macon County, 175 
Mo. 68, 74 SW 999; Stofer v. Harvey, 
(A.) 204 SW 587; Parr v. Illinois L. 
Ins. Co.,.178 Mo. A. 155, 165 SW 1152; 
Davidson v. St. Louis, etc., Co., 164 
Mo. A. 701, 148 SW 406; Houts v. 
Dunham, 162 Mo. A. 477, 142 SW 806; 
Gate City Nat. Bank v. Boyer, 161 Mo. 
A. 143, 142 SW 487; Milne v. Chicago, 
ete., R. Co., 155 Mo. A. 465, 135 Sw 
85; Bolles v. Kansas City Southern 
R. Co., 134 Mo. A. 696, 115 SW 459. 

Mont.—McCrimmon v. Murray, 43 
Mont. 457, 117 P 73. 

Nebr.—Wenquist v. Omaha, etc., R. 
Co., 97 Nebr. 554, 150 NW 637; Union 
Pac. R:-Co. v. Edmondson, 77 Nebr. 
682,110 NW 650. 
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Nev.—Forrester v. Southern Pac. 
Co., 36 Nev. 247, 1384 P 753, 186 P 705, 
48 LRANS 1. 

N. H.—Murray v. Boston, etc., R. 
Co., 72 N. H. 32, 54 A 289, 101 AmSR 
660, 61 LRA 495. 

N. J.—Harris v. Delaware, ete, R. 
Co., 82 N. J. L. 456, 82 A881. 

N. Y.—Spring Garden Ins. Co. v. 
Dolan, 166 App. Div. 236, 150 NYS 
1024; Messmer v. Henry W. Boettger 
Silk Finishing Co., 160 App. Div. 519, 
145 NYS 560; Foley v. New York Sav. 
Bank, 157 App. Div. 868, 142 NYS 822; 
Scully v. Scully, 154 App. Div. 359, 
139 NYS 622; Poppenhusen v. Poppen- 
husen, 149 App. Div. 307, 133 NYS 
887 [aff 68 Misc. 548, 125 NYS 269]; 
Fein y. Weir, 129 App. Div. 299, 114 
NYS 426 [aff 199 N. Y. 540 mem, 92 
NE 1084 mem]; Hoffman v. Hdison 
Hlectric Illum. Co., 87 App. Div. 371, 
84 NYS 437; Matter.-of Van Ness, 78 
Misc, 592,139 NYS 485; Jaffe v. Nagel, 
114 NYS 905. 

N. ©C.—Sigmon v. Shell, 165 N. C. 
582, 81 SE 739; Lamm v. Lamm, 163 
N. C. 71, 79 SE 290; Carmichael v. 
Southern Bell Tel., etc., Co., 162 N. C. 
333, 78 SE 507, AnnCasi915A 983; 
Bedsole v. Atlantic Coast Line R. Co., 
151 N. C. 152, 65 SH.925. 

N. D.—Goetz v. Rugby Merchants’ 
Bank, 23 N. D. 643, 188 NW 10; Wip- 
perman Mercantile Co. v. Robbins, 23 
yee 208, 185 NW 785, AnnCas1914D 

Or.—Sherman v. Clear View Or- 
chard Co., 74 Or. 240, 145 P 264; Gro- 
ver v. Hawthorne, 62 Or. 65, 114 P 
472,121 P 808. 

Pa.—Eby v. Travelers’ Ins. Co., 258 
Pa. 525, 102 A 209; Bausbach v. Reiff, 
244 Pa, 559, 91 A 224, LRA1915D 785, 
AnnCas1915C 421; Collins v. Clough, 
222 Pa. 472, 71 A 1077, 15 AnnCas 871; 
Goldie v. Pittsburg, etc., R. Co., 44 
Pa. Super. 350; Shannon v. Castner, 21 
Pa. Super. 294. 

R. I.—Horton v. Stone, 32 R. I. 499, 
SO Ard cent, 

S. C.—Benbow v. Harvin, 92 S. C. 
180, 75 SE 414; Puryear v. Ould, 81 
S. C. 456, 62 SE 868. 

S. D.—West Minneapolis First Nat. 
Bank v. Harvey, 29 S. D. 284, 137 NW 
365; Comeau v. Hurley, 24 S. D. 275, 
123 NW 715. 
hare tomepy wise v. State, 4 Coldw. 

Tex.—Parker v. Schrimsher, (Civ. 
A.) 172 SW 165; Edwards v. Old Set- 
tlers’ Assoc., (Civ. A.) 166 SW 423; 
State v. Dayton Lumber Co., (Civ. A.) 
159 SW 391; Scott v. Townsend, (Civ. 
A.) 159 SW 342; Swearinven v. Bray, 
(Civ. A.) 157 SW 953; Mt. Pleasant 
Nat. State Bank v. Ricketts, (Civ. A.) 
152 SW 646; Dunlap v. Broyles, (Civ. 
A.) 146 SW 578; Reid Auto Co. v. Gor- 
sezya, (Civ. A.) 144 SW 688; Naylor v. 
Parker, (Civ. A.) 1389 SW 93; Missouri, 
etc., R. Co. v. Johnson, (Civ. A.) 126 
SW 672; Missouri, etc., R. Co. v. Ross, 
(Civ. A.) 123 SW 231; Boardman v. 
Woodward, (Civ. A.) 118 SW 550; 
Hudson v. Slate, 53 Tex. Civ. A. 453, 
117 SW 469; Harrison v. State, 20 
Tex. A. 387, 54 AmR 529. 

Vt—Farmer v. Williams, 102 A 
932; Douglass v. Morrisville, 89 Vt. 
093,95 A810; 

Wash.—Swanson v. Pacific Ship- 
ning Cons60 sWash. 8 iil LO. P7955 
Waiters v. Spokane International R. 
Co., 58 Wash. 298, 108—P 593, 42 
LRANS 917. 

W. Va.—Starcher v. South Penn 
Oil Co., 81 W. Va. 587, 95 SE 28. 

Wis.—Cohodes v. Menominee, etc., 
Light, ete., Co, 149 Wis. 308, 135 
NW_ 879. 

“Where the declaration is connected 
with the main fact or transaction 
under consideration so as to illus- 
trate and further its object and to 
form in connection with it one con- 
tinuous transaction, it is admissible 
as part of the res geste.” Staples 
v. Steed, 6 Ala. A. 594, 600, 60 S 499. 

{a] Facts received as explana- 
tory: (1) That an ‘injured person, at 
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characteristic of being well calculated to unfold the 
nature and quality of the main fact, and so harmonize 
with it as obviously to constitute a single transac- 


the time of the accident, said that 
she alone was to blame for it. De 
Mahy v. Morgan’s Louisiana, etc., 
R., ete, Co. 45 La. Ann. 1329, 14 
S 61. (2) That a man was working 
with an awning at the time when it 
fell, causing injuries to a pedestrian. 
Lewy Art Co. v. Agricola, 169 Ala. 
60, 53 S 145. (8) A statement of a 
foreman, when a servant fell and 
was injured, “I was afraid of that.” 
Anderson v. Lush, (Mo. A.) 202 SW 
304. (4) That a plaintiff suing in 
trespass for removal of her furni- 
ture was sitting in one corner of the 
house crying at the time of such re- 
moval. Terry v. Williams, 148 Ala. 
468, 41 S 804. (5) That a subcon- 
tractor in the construction of a build- 
ing frequently asked “can’t I start?” 
as throwing light on the question of 
delay in the work. Witzgerald_ v. 
Benner, 219 Ill. 485, 76 NE 709 [aft 
120 Ill. A. 447]. (6) Declarations of 
parties present at a meeting of a 
school district where a certain reso- 
lution was adopted, tending to show 
that they were intimidated and for 
that reason left the meeting and re- 
frained from voting on the resolu- 
tion. Gering v. Cass County School 
Dist. No. 28, 76 Nebr. 219, 107 NW 
250. (7) Declarations of an insur- 
ance agent, made while the policy 
sued on was still in his hands unde- 
livered to insured, as to the reasons 
why it was undelivered. Wheaton 
v. Liverpool, etc., Ins. Co., 20 S. D. 
62, 104 NW 850. (8) Statements by 
workmen on a building as to inter- 
ference by the owner. Neblett v. Mo- 
Graw, 41 Tex. Civ. A. 239, 91 SW 
309. (9) Declarations of a foreman 
illustrative of his act in sending no- 
tice to a trestle man to repair a 
trestle. Bundy v. Sierra Lumber Co., 
149 Cal. 772, 87 P 622. (10) A dec- 
laration of the conductor of a train 
carrying cattle, made at a time when 
the train was stalled, that, he was 
overloaded. Missouri, etc., R. Co. v. 
Stanfield, 40 Tex. Civ. A, 385, 90 SW 
517. (11) The reply of a motorman 
when warned of the approach of a 
fire engine, which collided with the 
street car almost immediately after 
the warning. Chicago City R. Co. 
v. McDonough, 221 Ill. 69, 77 NE 577 
[aff 125 IN. A. 223]. (12) A motor- 
man’s treatment of a danger signal 
and a remark made by him in con- 
nection therewith. Chicago City R. 
Co. v. McDonough, 221 Jil. 69,. 77 
NE 577 [aff 125 Ill. A. 223] (action 
for death caused by collision with 
defendant’s car). (13) What the con- 
ductor of a street car did. with a 
defective section of flooring at the 
time of an accident caused thereby. 
Plefka v. Detroit United R. Co., 155 
Mich. 53, 118 NW 731. (14) Declar- 
ations made by a train agent while 
ejecting a passenger. Forrester v. 
Southern Pac. Co., 36 Nev. 247, 134 
P 758, 1386 P 705, 48 LRANS 1. (15) 
Declarations of an alleged partner 
who bought certain goods, made at 
the time of the purchase, that he 
bought them for the firm. Beckwith 
v. Mace, 140 Mich. 157, 103 NW 559. 
(16) Declarations made by employees 
of one claimed to be liable for the 
negligent setting of a fire, made just 
after the fire was started, while it 
was raging, and while one of them 
was fighting to prevent its approach 
to the master’s tank. Paraffine Oil 
Co. v. Berry, (Tex. Civ. A.) 93 SW 
1089. (17) Declarations of a man 
made in arranging for the removal 
of his family from one town to an- 
other, and in connection with making 
an arrangement for the board of his 
family in the latter town. Jericho 
Vv. Ehunting ton, 709 “Vt 329°) Gon A 87, 
(18) Conversations at the time of a 
sale of personal property, on an is- 
sue of fraud. Smith vy. Birge, 126 
Til, A. 596. (19) Declarations by a 
grantor made at the time of the exe- 
cution of a deed, showing fraud and 
undue influence. Rankin v. Rankin, 
105 Tex. 451, 151 SW 527 [rev (Tex. 
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Whether or not a declaration or an act is | 
sufficiently so connected with the main facts as to 


EVIDENCE 


trial court.8? 


be admissible as part of the res geste is a matter 


Civ. A.) 134 SW 392]. (20) Declara- 
tions of the agent of the seller at 
the time of a sale, American Pure 
Food Co, v. Elliott, 151 N. C. 3938, 66 
SE 451, 31 LRANS 910. (21) What 
the captain of a vessel said at the 
time of or immediately after giving 
an order for the engineer to go ahead. 
Multnomah County v. Willamette 
‘Towing Co., 49 Or. 204, 89 P 389 (ac- 
tion to recover for injury to bridge 
by vessel passing through under its 
own steam, but assisted for steering 
purnones by a tugboat, where defense 

y the towing company was that in- 
jury was caused by captain of vessel 
ordering his engineer to go ahead). 
(22) Words spoken by a driver in 
the effort to control a runaway horse, 
in an action for damages for injuries 
resulting from the frightening of the 


horse. Trenton Pass, iEN Oye Ae 
‘Cooper, 60 N. J. L. 219, 37 A 730, 64 
AmSR 592, 38 LRA 637. (23) Acts 


and declarations made at the time 
of filing an instrument for registra- 
tion, to show whether the filing was 
conditional, or intended as a delivery. 
Gulf Red Cedar Co. v. Craenshaw, 
‘169 Ala. 606, 53 S 812. (24) Declara- 
;tions of an owner in possession, ac- 
companying and explaining acts of 
ownership. Holden v. Cantrell, 88 
'S. C. 281, 70 SE 815. (25) A declara- 
tion of one in possession of person- 
ality explanatory of the  char- 
acter of his possession. Pil- 
‘cher v. Smith, 4 Ala. A. 444, 58 S 
672. (26) Declarations of a person 
while in possession of land, ac- 
companying his acts, and the under- 
‘standing of his neighbors, on an is- 
sue as to the character of his occu- 


pany Greenwich Coal, etc., Co. v. 
earn, 234 Pa. 180, 83 A 74, (27) 
Declarations of a dedicator, made 


contemporaneously with the dedica- 
tion, to show the scope thereof. 
Poole v. Rehoboth Comrs., 9 Del. Ch. 
192, 80 A 683. (28) Declarations ac- 
companying a purchase of goods and 
in relation thereto. Smith v. John- 
Son, 13 Ga. A. 837, 80 SE 1051. (29) 
Declarations of persons in possession 
of property seized under execution, 
claiming or disclaiming ownership 
of the property. Craddock v. Walden, 
184 Ala. 58, 68 S 534. (30) A remark 
of a mortgagor, made at the time 
of execution and delivery of a chat- 
tel mortgage, that he had promised 
‘to give it as an inducement to the 
‘other party whose name was on the 
note to sign with him. Dunlap v. 
Broyles, (Tex. Civ. A.) 146 SW TR. 
(31) That the son of a mortgagor, 
at the time when she signed the 

mortgage, told her that it was a bond 
in indemnity upon a certain building 
contract but said nothing about other 
‘contracts. Hubbard v. Ranje, 52 
Ind. A. 611, 98 NE 314. (32) Declara- 
tions of beneficiaries which give color 
to a will, James v. Fairall, 154 Iowa 
253, 134 NW 608, 38 LRANS 731. 
(33) Acts and declarations of a per- 
son presenting a note for collection 


as to ownership of the note. Bolt v. 
State (Save. Bank, (@kex.. \Civs,3.) 
145 SW 707. (34) Declarations of 


an agent while actually transacting 
the business of his principal. Snyder 
v. Frank, 53 Ind. A. 801, 101 NE 684. 
(35). Directions by a depositor, ac- 
companying a deposit, as to credit 
to be given. Maryland Fidelity, etc., 
Co. v. Holton State Bank, 91 Kan. 
40, 1389 P 370. (386) The ‘statement 
of the president of a corporation, in 
response to an inquiry of the payee 
of a note that he had authority to 
execute it for the corporation. Mark- 
ham v. Loveland, 69 Or. 451, 138 P 
483. (87) A bill rendered by a whole- 
sale liquor dealer tending to show 
that the liquor was bought for per- 
sonal use. Jaro v. Holstein, 73 S. 
Cc. 111, 52 SE 870 (claim and delivery 
for mules and wagon seized by a state 
constable while hauling liquors). (388) 
In an action by the proprietor of 


a boarding house for damages caused 
by a nuisance, the fact that two of 
her boarders refused to stay, elicited 
in a conversation between plaintiff 
and them; as calculated to explain 
the nature of the acts constituting 
the nuisance. Hoffman v. Edison 
Electric Illum. Co., 87 App. Div. 371, 
84 NYS BAe 

86. U. Saar emcee, Travelers’ Ins. 
Co. v. Mosley, 8 Wall. 397, 19 L. ed. 
437; Mutual L. Ins. Co. v. "Logan, 87 
Fed. 637, 31 CCA 172. 

‘Ala.—lIllinois Cent. R. Co. Low- 
ery, 184 Ala. 448, 63 S 952, 49 LRANS 
1149; Moore v. Nashville, "etc., R. Co. 
137 Ala. 495, 34-S 617; Robertson v. 
Smith, 18 Ala. feet Tomkies v. Rey- 
nolds, 17 Ala. 10 

Cal—Bundy v. eidcia. Lumber Co., 
149 Cal. 772, 87 P 622 

Conn.—Rockwell v. ‘Taylor, 41 Conn. 
55; Russell v. Frisbie, 19 Conn. 205; 
Wooden v. Cowles, 11 Conn. 292; Enos 
v. Tuttle, 3 Conn. 247. 

Fla.—Hardee v. Langford, A Fla. 13. 

Ga.—Sims v. Macon, etce., Co., 28 
Ga. 93; Clayton v. Tucker, DO Ga. 452; 
Robinson v. Lane, 19 Ga. 337; Stan- 
dard Oil Co. v. Reagan, 15 Ga, A. 571, 
84 SE 69. 

Tll.—MeMahon v. Chicago City R. 
Co., 239 Ill. 334, 88 NE 223; Fitzgerald 
v. Benner, 219 Ill. 485, 76 NE 709; 
Muren Coal, etc., Co. v. Howell, 217 
Ill. 190, 75 NE 469; Chicago West 
Div. R. Co. v. Becker, 128 Ill. 545, 21 
NE 524, 15 AmSR 144; Condon v. 
Chicago R. Co., 181 Ill. A. 330; Mathes 
v. Chicago City R. Co., 178 Ill. A. 34; 
Cowen v. Hast St. Louis, etc., R. Co., 
169 Ill. A. 236; Pittsburgh, ee R. 
Co. v. Chicago, 144 Ill. A. 293 [aff 
242 Tll, 178, 89 NE 1022]; Chicago City 
Ri Co; Vv. McDonough, 125 Tl. A, 223 
[aff 221 Ill. 69, 77 NE 577]; Boyd v. 
West Chicago St. R. Co., 112 Tl, A. 
ae Gags? City R. Co. v. White, 110 

Ind.—Indianapolis St. R,. Co. 
Taylor, 164 Ind. 155, 72 NE 1045; 
Walker v. Sheeler 121 Ind. 436, 22 NE 
142, 23 NE 271. 

Towa. —Stutsman vy. Des Moines 
City R. Co., 180 Iowa 524, 163 NW 580; 
Whitney v. Sioux City, 172 Iowa 336, 
154 NW 497; Vernon v. Iowa State 
Traveling Men’s Assoc., 158 Iowa 597, 
138 NW 696; Kurtz v. Payne Inv. Co., 
156 Iowa 376, 135 NW 1075. 

Kan.—Campbell v. Brown, 81 Kan. 
480, 106 P 37, 26 LRANS 1142. 

Ky.—Paine v. Kentucky Refining 
Co., 159 Ky. 270, 167 SW 375, AnnCas 
1915D 389; Louisville R. Co. v. John- 
son, 131 Ky. 277, 115 SW anh 20 
LRANS 1338; Tabor v. Hardin, 9 KyL 
491; McLeod v, Ginther, 4 Ky 276. 

La.—Marler Vv. ‘Texas, etc., R..‘Co., 
52 La. Ann. 727, 27S 176. 

Mass.—Conklin v. Consolidated R. 
Co., 196 Mass, 302, 82 NE 23, 13 Ann 
Cas 857; Lund v. Tyngsborough, 9 


Cush. 36 
Minn.—Reem v. St. Paul City R. 
Co., 77 Minn. 503, 80 NW 638, 778. 
Miss.—Meek v. Per ry, 36 Miss. £90; 
Wells v. Shipp, 1 Miss. 353. 
Mo.—Bolles v. Kansas City South- 
ern _R. Co., 134 Mo. A. 696, 115 SW 459. 
Nebr.— Young v. Beveridge, 81 
Nebr. 180, 115 NW _ 766; Horst v. 
Lewis, 71 Nebr. 365, 98 NW 1046, 103 
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Delco h v. Strout, 6 Nev. 
N. H.—Davis v. Boston, ete., R. Co., 
DING, dais AG g ed OL cA 170; Tucker v. 
Peaslee, 36 N. H. 167; Morrill v. Fos- 
Ten oo. N. Paolo Morrill v. Foster, 32 
N,. H. 358; Plumer v. French, 22 N. H. 


450. 
N. J.—Frome v. Dennis, 45 N. J. L. 


BLS, 
N. Y.—Butler v, Manhattan R. Co., 
143 N. Y. 417, 38 NE 454, 42 AmSR 


738, 26 LRA 46; Smith v. National 
Ben. Soc., 123 N. Y. 85, 25 NE 197, 9 
LRA 616; Tilson v. Terwilliger, 56.N. 
Y. 278, 277; Gibbs v. Huyler, 41 N. Y. 


ize the transaction 
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which rests largely in the sound discretion of the 
Where the meaning of undisputed 


Super. 190; Norris v. Interurban St. 
RCO.” NYS 460. 

N. C.—State v. Huntly, 25 N. C. 418, 
40 AmD 416. 

Oh.—Wetmore v. Mell, 1 Oh. St. 26, 
59 AmD 607. 

Okl.—Smith v. Chicago, etc., R. Co., 
42 Okl. 577, 142 P 398. 

Or. = Spreckels v. Bender, 30 Or. 577, 
48 P 418 

Pa.—Hitchman v. Kerbaugh, 242 
Pa, 582, 89 A 669; Shannon v. "Cast- 
ner, 21 Pa. Super. 294; Stein v. Rail- 
road Co., 7 LegGaz 223. 

R. I.—-Ferance v. Forestdale Mfg. 
Co., 36 R. I. 154, 89 A 339; Havens v. 
Rhode Island Suburban R. Co., 26 R. 

. 48, 58 A 247, 3 AnnCas 617. 

Ss. C.—Turpin v. Brannon, 14 §. C. 
L. 261; Hall v. James, 14 S. CrT222- 

S. D—Oswood v. Kruidinier, 34 S. 
D. 210, 147 NW 979. 

Tenn.—Nelson v. State, 2 Swan 237. 

Tex.—Barton v. McGuire, (Civ. A.) 
189 SW 317; St. Louis, etc., R. Co. v. 
Jenkins, (Civ. A.) 172 SW 984; Ft. 
Worth Belt R. Co. v. Cabell, (Civ. A.) 
161 SW 1083; Gulf, ete, R. Co. v. 
Batte, (Civ. A.) 94 SW 345. 

Utah.—McCullough v. Oregon Short 
Line R. Co., 44 Utah 337, 140 P 767; 
Leach v. Oregon Short Line R. Co., 29 
Utah 285, 81 P 90,110 AmSR 708. 

Vt.—-Vaillancourt v. Grand Trunk 
R. Co., 82 Vt. 416, 74 A 99; Elkins v. 
Hamilton, 20 Vt. 627. 

Va.—Scott v. Shelor, 28 Gratt, (69 
Va.) 891. 

Wash.—Hobbs v. Great Northern R. 
Co., 80 Wash. 678, 142 P 20, LRA1915D 
5035 Henry v. Seattle Electric Co. SD 
Wash. 444, 104 P 776; Spokane, etc., 
Gold, ete., Co. v. Colfelt, 24 Wash. 568, 
64 P 847. 

Wis.—Tiborsky v. Chicago, etc., R. 
Co., 124 Wis. 243, 102 NW 549 

“The mere fact that a declaration 
is contemporaneous with the trans- 
action in issue, and even relates to 
and is prompted by it in a general 
way, does not render it admissible 
in evidence. Such a declaration, to 
have testimonial verity and value, 
and hence to be admissible by way of 
exception to the rule that excludes 
hearsay in general, must directly re- 
late to and in some degree illustrate 
and explain the occurrence in ques- 
tion; and, essentially, it must be the 
apparently spontaneous product of 
that occurrence operating upon the 
visual, auditory, or other perceptive 
senses of the speaker.” Illinois Cent. 
R. Co. v. Lowery, 184 Ala. 443, 447, 
63 S 952, 49 LRANS 1149. 

[a] Inadmissible declarations.— 
(1) In an action by a passenger to 
recover on account of injuries, where 
the issue was whether the company 
negligently permitted or caused the 
street car to be overcrowded, and, if 
so, whether such overcrowding was 
the cause of plaintiff’s injuries, evi- 
dence that the conductor said to the 
witness when she yelled at him to 
stop the car, after the injury, ‘Never 
mind. ... Just give me your fare,” 
was not a part of the res geste, al- 
though it may have been contempor- 
aneous in point of time, as it did 
not illustrate, explain, or character- 
in any degree. 
Reem v. St. Paul City R. Co., 77 Minn. 
503, 80 NW 6388, 778. (2) Declara- 
tions of one computing interest on 
certain notes as to what his motive 
and purpose will be in trying to col- 
lect them are not part of the res 
en Plumer v. French, 22 N. H. 

87. Ala.—Webb v. State, 135 Ala. 
36, 33 S 487. 

162 —Peo. v. Henderson, 28 Cal. 

Ga.—Cox v. State, 64 Ga. 374, 37 
AmR 76. 

Ind.—Wood v. State, 92 Ind. 269. 

Ky.—Powers v..Com., 114 Ky. 287, 
70 Sw 644, 1050, 71 Sw 494, 24 Kyl 
1007, 1186, 1350. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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facts is perfectly clear, an explanation thereof can- 


not be received.88 


[§ 549] 6. Spontaneity—a. In 
order for a declaration to be admissible as a part of 
the res gestx, it must be the spontaneous utterance 
of the mind while under the influence of the transac- 
tion,®® the test being, it has been said, whether the 
declaration was the facts talking through the party, 
or the party talking about the facts.°? The guaran- 
ty for truth is found in such a correlation between 
the statement and the fact of which it forms part 
as strongly tends to negative the suggestion of 
fabrication or invention, * and a suspicion of after- 
thought will prevent the reception of the state- 
The rule admitting spontaneous declara- 


ment.9? 


Md.—State v. Ridgely, 2 Harr. & 
M. 120, 1 AmD 372. 


EVIDENCE 


General. In 
rule.®* 


thought.®® 


Utah.—Meyers v. San Pedro, etc., 
Co., 36 Utah, 307, 104 P 736, 21 


184) 
Mo.—Shaefer v.° Missouri ee R.| AnnCas 1229. 


Cop 9I8NMosr At 445,272 \S Wied: 

Mont.—State v. Tighe, 27 Mont. 
S2ewel P38: 

Oh.—Stewart v. State, 19 Oh. 302, 
53 AmD 426. 

Eragon v. Mudgett, 174 Pa, 211, 

34 A 58 

Pek wD nene? v. State, 89 Tenn. 
547, 15 SW 838. 

Tex.—Williamson v. State, 36 Tex. 
Cr. 225, 36 SW 444. 

Wash.—Walters v. Spokane Inter- 
national R. Co., 58 Wash. 293, 108 P 
593, 42 LRANS 917. 

Wis.—Andrzejewski v. Northwest- 
ern Fuel Co., 158 Wis. 170, 148 NW 
37; Kavanaugh v. Wausau, 120 Wis. 


611, 98 NW 550; Hupfer v. National 
eee ae Co., 119 Wis. 417, 96 NW 


88. Oder v. Com. 4 KyL 18. 

89. U. S.—Harrison v. U. S., 200 
Fed. 662, 119 CCA 78. 

Ala.—Johnson v. Johnson, 77 S 335; 
Illinois Cent. R. Co. v. Lowery, 184 
Ala. 443, 63 S 952, 49 LRANS 1149. 

Cal Waldeck v. Pacific Coast SS. 
Co., 2 Cal. A. 167, 83 P 158 

Golo Meek v. Smith, 59 Colo. 461, 
149 P 
Conn.—Alling Realty ae v. Older- 
man, 90 Conn, 241, 96 A 944. 

Ga.—-Southern R. Co. v. Brown, 126 
Ga. 1, 54 SE 911; Atlantic Coast Line 
R. Co. v. Williams, 21 Ga. A. 453, 94 
SE 584. 

Ida.—Peo. v. Dewey, 2 Ida. (Hasb.) 
83, 6 P 103. 

Tll.—Fowler v. Chicago, ete, R. 
@o;,. 182) Tll.. A.) 123; Pittsburgh, etc., 
R. Co. v. Chicago, 144 Til. A. 293 {aff 


242 Ill. 178, 89 NE 1022]; Chicago 
City R. Co. v. Mauger, 128 Ill. A. 
512. 


Iowa.— Luther v. Ullritch, 182 
Towa 745, 166 NW 85; Smay v. Rob- 
erts, 164 NW 236; Dr efahl v. Security 
Sav. Bank, 132 Towa 563, 107 NW 179. 

Ky ——Borderland Coal Co. v. Kerns, 
165 ees 487, 177 SW 266. 

-Mich.—Marshall v. Wabash R. Co., 
184 Mich. 593, 151 NW _ 696; Feldman 
v. Detroit United R. Cos 162 Mich. 
486, 127 NW 687; White v. Marquette, 
140 Mich. 310, 103 N'W 698. 

Mo.—Lemen v. Kansas City South- 


ern R. Co., 151 Mo. A. 511, 132 SW 13. 


Mont.—Callahan Vv. Chicago, etc., 
R. Co., 47 Mont. 401, 133 P 687, 47 
NS! 587. 
URAY —Greener v. General Electric 
Co; 209 INE NE 135, 102 NE 527, 46 
LRANS 975 [rev 153 App. Div. 439, 
138 NYS 273]; Moorhead v. Wekert, 

61 Misc. 612, 114 NYS 31. 

N. D.—Gébus v. Minneapolis, etc., 
R. tion 22 N. D. 29, 1832 NW 227. 

Oh. —_Cincinnati Tract. Co. v. Jami- 
son, 32 Oh. Cir. Ct. 336; Cincinnati 
Interurban Co. v. Haines, 28 Oh, Cir. 


Ct. 443. 

Okl.—Smith v. Chicago, ete, R. 
Co., 42 Okl. 577, 142 P 398. 

Pa.—Eby v. Travelers’ Ins. Co., 258 
‘Pa, 1525, Yo2 A 209; McIlhenny Vv. 
Baker, 63 Pa. Super. 385. 

Ss. G.—Shelton v. Southern R. Co., 
86 S. C. 98, 67 SE 899. 

Tex._-Malone v. Texas, etc., R. Co., 
49 Tex. Civ. A. 398, 109 Sw 430; Gulf, 
6tcs ke Cor Vs Batte, (Civ. A.) $4 SW 


- 345, 


fern SR. Coy 9b“ SieC: 


Vt.—Farmer v. Williams, 102 A 932. 

Wash.—Britton v. Washington Wa- 
ter Power Co., 59 Wash. 440, 110 P 20, 
140 AmSR 858, 38 LRANS 109; Dixon 
v. Northern Pac. R. Co., 37 Wash. 310, 
79 P 9438, 107 AmMSR 810, 68 LRA 895, 
2 AnnCas 620. 

Can.—-Garner v. Stanford, 7 Ont. L. 
50, 24 CanLTOccNotes 52. 

“The general rule is that the dec- 
larations must . . . be the in- 
stinctive, spontaneous utterances of 
the mind under the active, immediate 
influences of the transaction, the cir- 
cumstances precluding the idea that 
the utterances are the result of re- 
flection or design to make false or 
self-serving declarations.” State v. 
McDaniel, 68 S. C. 304, 310, 47 SE 384, 
102 AmSR 661 [quot Magill v. South- 
306, 310, 78 SE 
1033]. 

“The admission of the declarations 
or acts rests on the principle that 
they are intimately interwoven with 
the transaction of which they are a 
part, and that they are the sponta- 
neous expression of thoughts or acts 
created by and springing out of such 
transaction.” Meyers v. San Pedro, 
etc., R. Co., 36 Utah 307, 321, 104 P 
736, 21 AnnCas 1229. 

{a] “he controlling consideration 
in each case is, was the declaration a 
spontoneous, impulsive statement of 
a fact? If so, it is a part of the 
occurrence and is admissible.’”’ Brit- 
ton v. Washington Water Power Co., 
59 Wash. 440, 442, 110 P 20,140 AmSR 
858, 833 LRANS 109. 

[b] A consciousness of approach- 
ing death (i) does not supply the ele- 
ment of spontaneity, or dispense with 
the necessity therefor. Waldele v. 
New York Cent., etc., R. Co., 19 Hun 
(N. Y.) 69.. (2) Conversely, there may 
be spontaneity without any sense of 
impending death. Brownell v. Pacific 


|R. Co., 47, Mo. 239. 


90. Murray v. Boston, ete., R. Co., 
72 N. H. 32, 37, 54 A 289, 101 AmSR 
660, 61 LRA 495; Cromeenes v. San 
Pedro, ete. R. Co., 37 Utah 475, 109 P 
10, AnnCasi912C 307. 

“The declaration must be instinc- 
tive rather than deliberative—in 
short, the reflex product of immediate 
sensual impressions, unaided by re- 
trospective mental action. These are 
the indicia of verity which the law 
accepts as a substitute for the usual 
requirements of an oath and oppor- 
tunity for cross- -examination.”  Illi- 
nois Cent. R. Co. v. Lowery, 184 Ala. 
443, 448, 68 S 952, 49 LRANS 1149. 

“When a person receives a sudden 
injury, it is natural for him, if in the 
possession of his faculties, to state at 
once how it happened. Metaphor- 
ically, it may be said, the act speaks 
through him and discloses its char- 
acter.’”” Murray v. Boston, etc, R. 
Co., supra. 

91. Ar k.—Rogers v. State, 88 Ark. 
451, 115 SW 156, 41 LRANS 857. 

Ga.—Cox v. State, 64 Ga. 374, 37 
AmR 76. 

Tl. —TLander v. Peo., 104 Ill. 248. 

Mass.—Lund v. Tyngsborough, 9 
Cush. 36. 

Mich.—Rogers v. Saginaw-Bay City 
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tions meets the needs of justice when other evidence 
of the same fact cannot be procured,®? and the 
modern tendency is toward the extension of the 
The result has been a very general recogni- 
tion of spontaneity as a sufficient substitute for 
the requirement of contemporaneous connection, 
and the establishment of a rule to the effect that an 
unsworn statement is evidence of what it asserts, 
when it is so connected with the transaction as a 
whole that the utterance may fairly be regarded as 
an expression of feeling foreed from the declarant 
by the pressure of the circumstances under which it 
was made, rather than the narrative result of 
Such a declaration may accompany or 
be contemporaneous with the act, condition, or other 


R._Co., 187 Mich. 490, 153 NW 784. 

Miss.—Alabama Great Southern R, 
Co. v. Shannon, 109 Miss. 230, 68 S 165. 

N. —Murray v. Boston, etc.,” R. 
Cou 72° N. H. 32, 38, 54 A 289, 101 
Go eee 660, 61 LRA 495, 

C.—Firemen’s Ins. Co. v. Sea- 
Beane Air Line R. Co., 188 N. C. 42, 50 
SE 452, 107 AmSR 517. 

W. Va.—Starcher v. South Penn Oil 
Co., 81 W. Va. 587, 95 SE 28. 

“This view of the common expe- 
rience of mankind shows that, if the 
declaration has that character, it pos- 
sesses an important element of re- 
liability and significance which is for- 
eign to narrative remarks made so 
long after the event as to derive di- 
rectly no probative force from it, and 
that it should be admitted like any 
other material fact or evidentiary de- 
tail.” Murray v. Boston, etc., R. Co., 
supra. 
eo ey ee .—Peo. v. Dici, 120 Cal. 189, 

Cole. Ge noel v. John, 45 Colo. 45, 
99 P 44, 132 AmSR 134, 16 "AnnCas 854: 

Ga.— Savannah, etc., R. Co. v. Hol- 
land, 82 Ga, 257, 268, 10 SE 200, 14 
AmSR 158. 

Iowa.—Calhoun v. Taylor, 178 Iowa 
56, 159 NW 600; aco ver v. Cary, 86 
Iowa 494, 53 NW 415 

Tex. —Bradberry Vv. State, 22 Tex. 
A. 273, 2 SW 592. 

2a is subject to suspicion at all [the 
declarations] . - were not ad- 
missible, although in the particular 
case the suspicion might be errone- . 
ous.” Savannah, etc., R. Co. v. Hol- 
land, supra. 

93. U. S.—Chicago Travelers’ Ins. 
me v. Mosley, 8 Wall. 397, 19 L. ed. 

Colo.—Equitable Mut. Acc. Assoc. 
v. McCloskey, 1 Colo. A. 473, 29 P 383. 

Ida.—Peo. v. Dewey, 2 Ida. (Hasb.) 
83, 6 P 108. 

Mo.—Clifford Banking Co. v. Dono- 
a Commn. Co., 195 Mo. 262, 94 SW 

N. H.—Murray v. Boston, etc, R. 
Co., 72 N. H. 32, 38, 54 A 289, 101 
AmSR 660, 61 LRA 4 495, 

Eng.—Rex v. Foster, 6 C. & P. 325, 
25 BCL 455. 

“If this principle of evidence may 
be difficult of application in practice, 
its soundness is not thereby weak- 
ened. A discriminating observance of 
it will promote the successful discov- 
ery of truth, which, without its aid, 
is often involved in great obscurity.” 
Murray v. Boston, etc., R. Co., supra. 

94. Chicago Travelers’ Ins, Co. v. 
Mosley, 8 Wall. (U. S.) 397, 19 L. ed. 
437; Jack v. Mutual Reserve Fund 
Life Assoc., 113 Fed. 49, 51 CCA 36; 
Murray v. Boston, etc., R. €o., 72 N. 
H. 32, 34,54 A 289, 101 AmSR 660, 61 
LRA 495. 

“Its development has been pro- 
moted, in modern times, by an effort 
to afford the triers of fact all reason- 
able means of ascertaining the truth, 
instead of withholding from them 
all information possible by the rigid 
application of certain rules of ex- 
clusion. The question is not now, 
how little, but how much, logically 
competent — proof is admissible.” 
Murray v. Boston, ete., R. Co., supra. 

95. Cal.—In re G.ieason, 164 Cal. 
756, 130 P 872. 
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faet which forces it from the speaker,®* although, 
where a statement lacks the necessary element ot 
spontaneity, it does not become admissible as part 
of the res gest merely because of the fact that it. 
was made immediately after the occurrence to which 
On the other hand, the declaration may 
follow such act, condition or fact, even by a con- 


it relates.9? 


siderable interval.’ 


Statements which are merely self-serving are no 
part of the res gestz,®® unless the circumstances are 
such as clearly to exclude the idea of premedita- 
in which ease the self-serving character of 
the statement does not preclude its admission.? 

[§ 550] b. Determination as to Spontaneity— 
The burden rests on the party 
who offers a declaration as part of the res gestx 
to show that it was in fact spontaneous,? and if, 
under the circumstances, it appears that a suffi- 
cient opportunity for the invention or fabrication of 
a story was afforded, the statement will be rejected.* 
The impossibility of formulating any precise rule 


tion, 


(1) In General. 


PS Rae & H. Pueblo Bldg. Co. 
v. Klein, 5 Colo. A. 348, 38 P 608. 

D. C.—Patterson v. Ocean Acc., 
ete., Corp., 25 App. 46. 

Ga.—Berry v. State, 9 Ga. A, 868, 
72 SH 433, 

Tll.—Pittsburgh, ete. R. Co, 
Chicago, 144 Ill. ‘A. 293 [aff 246 ae 
178, 89\NE 1022, 1384 AmSR 316, 44 
LRANS 358]. 

Iowa.—Ingebretson v. Minneapolis, 
ete., R. Co., 176 Iowa 74, 155 NW 327; 
Bwing v. Hatcher, 175 Iowa 443, 154 
NW 869; Vernon v. Iowa State Trav- 
eling Men’s Assoc., 158 Iowa 597, 138 
NW 696. 

Kan.—Denver v. Atchison, etc, R. 
Co., 96 Kan. 154, 150 P 562, 568, Ann 
Cas1917A 1007 [cit Cyc]. 

Mass.—McDonough v. Boston El. 
R. Co., 191 Mass. 509, 78 NE 141. 

Mich.—Loose v. Deerfield Tp., 187 
Mich. 206, 153 NW 913; Rogers v. 
Saginaw-Bay City R. Co., 187 Mich. 
490, 153 NW 784. 

Minn.—Roach vy. Great Northern 
R. Co., 133 Minn. 257, 158 NW 2382. 

Mo.—Grant v. Kansas City South- 
foie. Co., 172 Mo. A. 334, 157 SW 

N. H.—Murray v. Boston, etc. R. 
Co., 72 N. H. 32, 54 A 289, 101 AmSR 
660,. 61 LRA 495. 

N. C.—Harrington v. Wadesboro, 
153'N. C. 487, 69 SE 399; Whitehurst 
y. Atlantic Coast Line R. Co., 146 N. 
C. 588, 60 SE 648. 

Tex.—Gulf, etc., Co. v. Luther, 
40 Tex. Civ. A. 517, Ro Sw 44. 

Utah.—Leach v. ‘Oregon Short Line 


RaCo.129 eUtah, 286, 81. P90, LEO 
AmSR 708. 
Wash. — Britton v. Washington 


Water Power Co., 59 Wash. 440, 110 
P 20, 140 AmSR 858, 383 LRANS 109; 
Dixon v. Northern Pac. R. Cos 37 
Wash. 310, 79 P 948, 107 AmSR 810, 
68 LRA 895, 2 AnnCas 620. 

96. Ill.—Devine v. Rothschild, 178 
Til. A. 13. 

Ky.—Dils v. May, 11 Ky. Op. 619. 

La.—State v. Desroches, 48 La. 
Ann. 428, 19 S 250. 

Miss.—-Sullivan v. State, 32 S 2 

Mo.—State v. Kaiser, 124 Mo, 651, 
28 SW 182. 

Pa.—Hanover R.: Co. v. Coyle, 55 
Pa. 396. 

fa] Im case of burglary, the im- 
pulsive utterances of a member of 
the family, in the presence of the 
accused and while‘he'is in the act of 
committing the’ crime charged, are 
admissible as part of the res geste. 


State v. Desroches, 48 La. Ann, 428, 
19 S 250. 
97, Cincinnati Tract. Co. v. Jami- 


son, 32 Oh. Cir, Ct. 336. (statement 
of a motorman, immediately after 
an accident, in answer to a question). 

98. Ala.—Louisville, ete., R: Co. 
v. Jones, 194 Ala. 334, 70 S 133. 


EVIDENCE 


[88 549 551 


as to when a statement should or should not be 
regarded as spontaneous, and the resulting neces- 
sity that each case shall be determined according to 
its own peculiar facts, have led to a very general 
adoption of the view that the determination as to 
spontaneity is a matter resting in the discretion of 
the trial court.® 


But the propriety of this view 


has been seriously questioned, on the ground that it 


[§ 551] (2) 


Seance v. Vernon, 35 Cal. 49, 95 


A 

Colo.—Union Canney, etc., Co. v 
Mondy, 18 Colo. Boba rah 22 677. 

Ga. Slee ‘Ins. Co, v. Shep- 
pard, 85 Ga. 751, ae SE 18; Stevenson 
v. State, 69 Ga. 

Ind.—Green v. state, 154 Ind, 655, 
57 NE 637. 

Mass.—Conklin v. Consolidated R. 
Co., 196 Mass. 302, 82 NE 23, i3 Ann 
Cas 857. 

Mich.—Gilbert v. Ann Arbor R. Co., 
161 Mich. 73, 125 NW 745. 

Mo.—Stevens v. Walpole, 76 Mo. A. 


213. 
Ss. ea et v. King, 88 S. C. 
346, 70 SE 8 
Tex, Nee tenen v. State, 9 Tex. A. 


440. 

Va. Gs rby v. Com., 77 Va. 681, 46 
AmR 7 

Bibadatent facts or statements 
generally see supra § 545. 

Time elapsed as a ire} on spon- 
taneity see infra § BA 

99. Harrison v. U. 200 Fed. 662, 
119 CCA 78; Mahan v. Sat toeaen 143 
Tll. A. .538 [aff 236 Ill. 392, 86 NE 
97]; Meek v. Perry, 36 Miss. 190. 

aN Daywitt v. Daywitt, (Ind. A.) 
114 NE 694; Kupferschmidt “ ane as 
town Agricultural Ins. Co., INS cole 
L. 441,°78 A 225, 34 EwaNs 503; 
Holland Vv. Gaither, 7 Tenn. Civ. 7% 
oO . 
2. Rogers v. Manhattan L. Ins. Co., 
138 Cal. 285, 71 P 348; Boyden v. 
Moore, 11 Pick. (Mass.) 362; Allen v. 
Duncan, 11 Pick. (Mass.) 308; Teel v. 
State, (Tex. Cr.) 69 SW 531. 

[a] On a prosecution for murder, 
statements of accused immediately 
after the fatal shot was fired_tend- 
ing to indicate an accidental dis- 
charge were held admissible. Teel 
v. State, (Tex. Cr.) 69 SW 531. 

3. Ark.—Blair v. State, 69 Ark. 
558, 64 Sw 948. 

Ga.—O’Shields v. State, 55 Ga. 696. 

Ind.—Cincinnati, etc, R. Co. v. 
Gross, 186 Ind. 471, 114 NB 962. 

Towa.—Hoover v. Cary, 86 Ilowa 
494, 53 NW 415. 

Ky.—Tucker v. Hood, 2 Bush 85. 

Mich.—Chapman v. URIS! Express 
Co., 192 Mich. 654, 159 hk 308; 
Rogers v. Saginaw- Bay City R. Co., 
187 Mich. 490, 153 NW 784. 

Nebr.— Pledger Ve eens. ete., R. 
Co., 69 Nebr. 456, 95 NW 1057. 

N. M.—Terr. v. Armijo, 7 N. M. 
428,37 P1113. 

Okl.—Herring v. Hood, 155 P 253; 
Smith v. Chicago, etc., R. Co., 42 Okl. 
DET 142) POS98s 

Tex.—Carter v. State, 44 Tex, Cr. 
312, 70 SW 971. 

Wash.—Grant v. Ore gon’ R.,. etc., 
Co., 54 Wash. 678, 103 P 1126, 25 LRA 
NS 925. 
mre: Va.—State v. Abbott, 8 W. Va. 


places the rights of the parties, as to the use of 
hearsay in one of its most dangerous forms, largely 
on the decision of a. preliminary question of fact, 
which it is difficult, if not practically impossible, 
to review,® and it has even been held that whether 
a statement should be considered as part of the 
res geste is a matter to be determined by the jury.” 


Elements for Consideration—(a) 


Time Elapsed. While it is obvious that a declara- 
tion or an act is usually spontaneous in proportion 
as it is near, in point of time, to the occurrence 
which ealls it forth,? the circumstances of the case 
or the nature of the statement may be such as to 


Wis.—Hooker v. Chicago, ete. R. 
Co., 76 Wis. 542, 44 NW 1085. 

4. Ala.—Powell v. State, 7 Ala. A. 
17, 60 S 967. 

opel .—State v. Seymour, Houst. Cr. 


Ga.—Everett v. State, 62 Ga. 65. 
eo es Beane v. Gianfala, 113 La. 463, 
3 

OREN te coe v. State, 88 Md. 705, 
41 A 1060. 

Mich. —Rogers v. Saginaw-Bay City 
depo ELS eh CW Mich, 490, “153 NW 784: 

Miss.—State v. Lloyd, 70 Miss. 251, 
11 S 689 

N. H.—Hansen v. Grand Trunk R. 
Co., 78 N. H. 518, 102 A 625. 

N. D.—State v. Murphy, 17 N. D. 
48, 115 NW 84, 17 LRANS 609, 16 
ArinCas yey 

ex.—Chalk v. State, 35 Tex. Cr. 
116, 32 SW 534 . 

Wash. —Rigegs v. Northern Pac. R, 
Co., 60 Wash. 292, 111 P 162. 

[a] A different view has been in- 
dicated in a suggestion that, as evi- 
dence of an injured man’s position 
when found shortly after an accident 
inay be shown, notwithstanding the 
fact that it might have been volun- 
tarily assumed by him to his sup- 
posed advantage, no reason exists 
why a statement. made at the same 
time should be rejected because a suf- 
ficient perce of time has elapsed to 
allow the invention of a self-servin? 
statement. Murray v. Boston, etc., 
RE CoOL attINE, Ei 328 54 A 289, 101. 
AmSR_ 660, 61 LRA 495. 

a.-—State v. Blanchard, 
ence Poe 397. 78 
ass.—Com. v. McPike, 3 Cu Te 
50 AmD 727. sprees’ 

Nebr.—Pledger v Chicago, ete., R. 
Cos; ire Nebr. 456, 95 NW 1057, 

N. H.—Madden v. Boston, ete., R. 
Teens N. H. 379, 83 A 129, 39 LRANS 


Okl.—Chicago, etc., R. Co. v. Tate, 
57 .OkK1, 215,'156 “P ties 


s. C.—Magill v. Southern R. Cow obs 


Sr Gic306; 78 SE 1033; 
Daniel, 68,8. G: 
AmSR 661. 


State v. Mc- 
304, 47 SE 384, 102 


Tenn, ~ckkennedy v. Southern R. Co.... 


2 Tenn. Civ. A. 103. 
Tex.—Panhandle, ete, R. Co. v. 
Huckabee, (Civ. A.) 207 SW 329. 
Wash.—Walters v. Spokane inter- 
national R. Co., 58 Wash. 293, 108 P 
593, 42 LRANS 917. 
Wis,—Andrzejewski v. Northwest- 
ae Fuel Co., 158 Wis. 170, 148 NW 


6 Equitable Mut. Acc. Assoc. v. 
McClusky, 1 Colo, A. 473, 29 P 383; 
Sullivan, v., Oregon R., etc., Co., 12 
Or. 392, 7 A 508, 53 AmR 364, 

7. State v. Tighe, 2% Mont, 327, 
YG 2s 

8. La—State v. Foley, 113 La. 52, 
36 S 885, 104 AmSR 493; State v. Mo- 


Nelo a Pe a ese See 0 ee ORS, SARE paeeeeep nee 
For later cases, developments and changes in the law.see cumulative Annotations, same title, page and note number, 


§ 551] 


offset any inference as to spontaneity which might 
otherwise arise from proximity or remoteness in 
point of time. The element of time is therefore not 
controlling,'° but merely of importance,!4 on the 
question of spontaneity. Thus, while declarations 
made ‘‘immediately’ ? after the main event have 
been received in a large number of cases,}2 there are 


lisse, 38 La. Ann. 381, 58 AmR 181. 

Mo.—Clack v. Southern Electrical 
Supply Co., 72 Mo. A. 506. 

N. —Lyman v. Southern R. Co., 
132 N. C. 721, 44 SH 550; Bumgardner 
vy. Southern R. Co., 132 ’N. C. 438, 43 
SE 948. 

Tex.—Missouri, etc., R. Co. v. Tar- 
water, 33 Tex. Civ. A. 116, 75 SW 937; 
DeWalt v. Houston East, etc., R. Co., 
22 Tex. Civ. A. 403, 55 SW 534; Hous- 
ton, etc., R. Co. v. Weaver, (Civ. A.) 
41 SW 846; Boothe v. State, 4 Tex. 
A. 202. 

Va.—Jones v. Com., 86 Va. 740, 10 
SE 1004. 

Wash.—Roberts v. Port Blakely 
Milling Co., 30 Wash. 25, 70 P 111. 

9. Peo. v. O’Brien, 92 Mich. 17, 
52 NW 84; Denton v. State, 1 Swan 
(Tenn.) 279; State v. Carlton, 48 Vt. 
636. See infra §§ 504d-504f. 

10. Ala.—Pope v. State, 174 Ala. 


63, 57 S 245. 
Colo.—Salas v. Peo., 51 Colo. 461, 
Co. 


118 P 992, 37 LRANS 352 
Ga.—Atlantic Coast Line R. 
Williams, 21 Ga. A. 453, 94 SE 584, 
Ind.—Jones v. State, 71 Ind. 66. 
La.—State v. Molisse, 38 La. Ann. 
381, 58 AmR 181. 
N. J.—Murphy v. Brown, 91 N. J. 
cee 103 A 28. 


Y.—kKennedy v. Rochester City, 
etce., R. Co., 130 N. Y. 654, 29 NE 
141. 


Pa.—Eby v. Travelers’ Ins. Co., 258 
Pa. 625, 102 A 209. 

S. C.-State v. McDaniel, 68 S. C. 
304, 47 SE 384, 102 AmSR 661. 

Wash.—Britton Vv. Washington 
Water Power Co., 59 Wash. 440, 110 
P 20, 140 AmSR 858, 33 LRANS 109. 

Wis.—Johnson_ v. State, 129 Wis. 
146, 108 NW 55, 5 LRANS 809, 9 
AnnCas 923. 

[a] “There is no imaginary line 
somewhere between a few hours-and 
_a few days, or a few weeks, on one 
side of which declarations in favor 
of a party are admissible in evidence, 
while on the other they are inadmis- 
sible.’ Kennedy v. Rochester City. 
etc., R. Co., 130 N. Y. 654, 656, 29 NE 
141 [quot Britton v. Washington Wa- 
ter Power Co., 59 Wash. 440, 442, 110 
12 PAT AEA 140 AmSR 858, 33 LRANS 
109]. 
: [b] “here is no controlling rule 
(1) as to the length of time between 
the happening of the main fact and 
that of the minor incident claimed to 
characterize the former, by means 
of which the validity of the claim in 
that regard can be established prima 
facie. The time which is sufficient to 
break the chain under such circum- 
stances would not be under others. 
Under some the time might be very 
brief and under others it might be 
considerable. When the claimed evi- 
dentiary circumstance is so far dis- 
associated with the main fact as not 
to be appreciably considered an inci- 
dent of it, it is mere hearsay, not res 
geste.” Johnson v. State, 129 Wis. 
146, 152, 108 NW 55, 5 LRANS 809, 
9 AnnCas 923 [quot "Andrzejewski v. 
Northern Fuel Co., 158 Wis. 170, 178, 
148 NW 37]. (2) “In the nature of 
the case, there can be no hard and 
fast rule as to the precise time near 
an occurrence within which declara- 
tions explanatory thereof must be 
made, in order to ne admissible.” 
State v. McDaniel, 68 S. C. 304, 310, 
47 SE 384, 102 "AmSR. 661 {quot 
Magill v. Southern R. Co., 95 S. C. 
306, 310, 78 SE 1033]. 

11. St. Laurent v. Manchester St. 
R. Co., 77 N. H. 460, 92 A 959; Leonard 
Vv. Baltimore, ete Rr Cos 259 Pa gn 
102 A 279; State v. Arnold, 47 8. C. 

24 SH 926, 58 AmSR 867. 
“These circumstances of time and 


EVIDENCE 


numerous other 


expressions, as 


after,’’17 ‘soon 


place do not alone necessarily pre- 
vent a declaration from being part of 
the res geste, but they are factors, 
with other circumstances, in deter- 
mining whether the declarations were 
the spontaneous utterances of the 
mind under the immediate influences 
of the transaction.” Magill v. South- 
ern, RR. Co. .95 +S. C. 306, 309, 78°Sh 
1033, 1034. 

nit Us S.—Kansas City Southern 
Re Co. v. Moles,.121 Fed. 351, 58 CCA 


a 


sale .—Plant v. State, 140 Ala. 52, 
Se pies Rock, ete. R. Co. v. 
Leverett, 48 Ark, 333, 3 SW 50, 3 


AmSR 230. 

Colo.—Lord vy. Pueblo Smelting, 
etc., Co., 12 Colo. 390, 21 P 148; Trum- 
bull v. Donahue, 18 Colo. A. 460, 12 P 
684; Union Casualty, ae Go. v. 
Monday, 18 Colo. A. 395, 71 P 677. 

D. C—McUin v. U. S., 17 App. 328. 

Ga.—Girvin v. Georgia Veneer, etc., 
€o.,9143 Gai’ 762,85 SH 922; Knight 
v. State, 114 Ga. 48, 39 SE 928, 88 
AmSR 17; Von Pollnitz v. State, 92 
Ga. 16, 18 SE 301, 44 aay 

Ind. -_Touisville, ete., oo. v. 
Buck, 116 Ind. 566. 19 Nis 453, 9 
AmSR 883, 2 LRA 520. 

Towa.—Feterson v. Phillips Coal 
Co., 175 Iowa 223, 157 NW 194; Sut- 
Cliffe v. Iowa State Traveling Men’s 


Assoc., 119 Iowa 220, 93 NW 90, 97 
AmSR 298; Funston v. Chicago, etc., 
RCo; 61 ‘Towa 452, 16 NW 518. 


Kan —King v. Missouri Pac. R. 
Co., 97 Kan. 769, 156 P 728. 
Ky.—South Covington, etc., R. Co. 
v. Riegler, 82 SW 382, 26 KyL 666; 
Hughes v. Com., 41 Sw 294, 19 KyL 


497; Norfleet v. ‘Com., 33 SW 938, 17 
Kyl 113% 

La.—Lanis v. Illinois Cent. R. Co., 
140 La. 1, 72 S 788. 


Md.—Delmar v. Venables, 125 Md. 
471, 94 A 89. 


Mass.—Com. v. McPike, 3 Cush. 
181, 50 AmD 727. 
Mich.—Herrick v. Wixom, 121 


Mich. 384, 80 NW 117, 81 NW 333; 
Cleveland v. Newsom, 45 Mich. 62, 7 
NW 222. 

Minn.—Mitton v. Cargill El. Co., 
129 Minn. 449, 152 NW 7538; State v. 
Horan, 32 Minn. 394, 20 NW 905, 
50 AmR 583; O’Connor vy. Chicago, 
etc., R. Co., 27 Minn. 166, 6 NW 481, 
38 AmR 288. 

Mo.—Entwhistle v. Feighner, 60 
Mo. 214; Brownell v. Pacific R. Co., 
47 Mo. 239; Shore v.: Dunham, (A.) 
178 SW 900. 

N. J—Murphy v. Brown, 91 N. J. 
L. aa 103 A 28, 

Y.—Casey v. New York Cent., 
beck Re Conn 8aNi 6Y 518 alaties Daly 
3201; Scheir v. Quirin, 77 App. Div. 
624, 78 NYS 956 [aff 177 N. Y. 568 
mem, 69 NE 1130 mem]; Spatz v. 
Lyons, 55 Barb. 476; Curry’s Case, 4 
CityHallRec 109. 

N. C.—Seawell v. Carolina Cent. R. 
Co., 182 N. C. 856, 44 SE 610, 133 N. 
C. 515, 45 SE 850. 

Okl.—Price v. State, 1 Okl. Cr. 358, 
98 P 447, 

Pa.—Coll v. Easton Transit Co., 180 
Pa. 618, 37 A 89; Pennsylvania R. Co. 
v.iluyons, 129 Pa,°113, 18 A~759, 15 
AmSR 701; Stein v. Railroad Co., 
LegGaz 223. 
be ay Aye RUA Epstein, 25 R. I. 131, 

S. C.—Williams v. Sones R. Co., 
68 S. C. 369, 47 SE 70 

Tex.—Texas, etc., oe. Co. v. Hall, 
83 Tex. 675, 19 SW 121; Galveston v. 
Barbour, 62 Tex. 172, 50 AmR 519; 
Pecos, etc., R. Co. v. McMeans, (Civ. 
A.) 188 SW 692; International, etc., 
R. Co. v. Hugen, 45 Tex. Civ. A. 326, 
100 SW 1000; Galveston, etc., R. Co. 
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cases in which declarations have 


| been rejected notwithstanding the proximity in 
point of time thus indicated.1? So while the close- 
ness of connection, indicated by various indefinite 


‘falmost immediately after,’’1 


‘‘just after,’> ‘‘just right after,’’4* ‘shortly 


after,’’18 ‘‘a few minutes after,’’19 
pee 27 Tex. Civ. A. 279, 65 SW 


PR ASS tseel v. Callaghan, 4 Utah 
Vt.—Hawkes v. Chester, 70 Vt. 271, 
40 A 727. 
Wash.—Lambert v. La Conner 
eroding, etc., Co., 30 Wash. 346, 70 


Wis.—Hupfer v. National Distill- 
ing Co., 119 Wis. 417, 96 yy 809. 
. & P. 325, 


Eng Rex v. Foster, 6C 
25 ECL 455. 
mig Cal.—Peo. v. Ah Lee, 60 Cal. 
Ga.—Pool v. Warren County, 123 
Ga. 205, 51 SE 328; Western, etc., 


R. 
Co. v. Beason, 112 Ga. 553, 37 SE 863. 
A.—Hellmuth Vv. Katschke, 35 Ill. 


Ind.—Indianapolis St. R. Co. v. 
Whitaker, 160 Ind. 125, 66 NE 433. 

Iowa.—State v. Deuble, 74 Iowa 
509, 38 NW 383. 

Kan.—Atchison, mows i Co. v. Lo- 
gan, 65 Kan. 748, 0 P87 

Ky.—Early v. tae iite. ete,, R. 
eens 115 Ky. 13, 72 Sw 348, 24 KyL 


Mass —Tyler v. Old Colony R. Co., 
157 Mass. 336, 32 NE 227; Williamson 
v. Cambridge ByjCo:; 144 Mass. 148, 
10 NE 790; Lane v. Bryant, 9 Gray 
245, 69 AmD 282. 

Mich.—Detroit, etc., R. Co. v. Van 
ses 17 Mich. 99. 

Mo.—kKoenig v. ited Depot R. Co., 
173 Mo. 698, 73 SW 6 

Nev.—State v. Daleneeen, 17 Nev. 
376, 30 P 1074. 

Oh Cleveland, ete, R. Co. 
Mara, 26 Oh. St. 185; Forrest v. State, 
21 Oh. St. 641 

Or. —Sullivan v. Oregon R., etc., 
Co., 12 Or. 392, 7 P 508, 53 AmR 364. 

Pa.—Leonard v. Baltimore, etc,, R. 
Co., 259 Pa. 51, 102 A. 279, 

S. C.—Gosa v. Southern R. Co., 67 
Ss. C. ae 45 SE 810. 

S. D.—Tenney v. Rapid City, 17 S. 
D. 283, 96 NW 96. 

Va. —_Norfolk, etc: he Co: Grose- 
ees, 88 Va. 267, 13'SE 454, 29 AmSR 


“Tt is no more competent because 
made immediately after the accident 
than if made a week or a month 
afterwards.” Lane v. Bryant, 9 Gray 
(Mass.) 245, 247, 69 AmD 282. 

[a] “The word ‘immediately’ is a 
relative term. It may mean a minute, 
an hour, a day, or a week, according 
to the circumstances of the case, or 
other periods of time which the wit- 
ness has in mind when speaking.’ 
Pool v. Warren County, 123 Ga. 205, 
206, 51 SH 328. 

14. Pierce v. Van Dusen, 78 Fed. 
693, 24 CCA 280 [app dism 19 SCt 879 
mem, 43 L. ed. 1184 mem]; Jolman v. 
Alberts, 192 Mich. 25, 158 NW 170; 
Johnson v. St. Paul, etc., Coal Co., 126 
Wis. 492, 105 NW ae 

15.. Louisville, etc., Co., v. Earl, 
94 Ky. 368, 22 SW 607, ts cae 184, 

16. Seawell v. Carolina Cent. RS 
Co., 182 N. C..856, 44 SE 610, 133 N. 
CG 515, 45 SE 850. 

Bite Herring v. Hood, (Okl.) 155 P| 

18. Tomezak v. Susquehanna Coal 
Co., 250 Pa. 325, 95 A 465. 

19. Ala.—Travelers’ Ins. Co. 

Golden Ancient 


Whitman, 80 S 470 
cannes Min..Co., 140 Cal. 700, 74 P 


Vv. 


Cal.—Luman_ v. 


Ga.—Ferguson v. Columbus, etce., 
RM COPeLy Ga. 637. 
Ida. re v. Wilmbusse, 8 Ida. 


ii 70 P 849. 
y.—Rains v. Com., 92 SW 276, 29 


Kyb, 66; Galloway Vv. Com., 5 yoy 
La.—State v. Sadler, 51 La. Ann. 


1397, 26 S 390. 
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‘fa very few minutes after,’’2° or ‘fa short time 
after,’’ have been held to render the statement 
the courts have rejected statements 
alleged to have been made ‘‘almost immediately 
after,’’22 ‘‘a few minutes after,’’2* ‘‘several min- 
utes after,’’?4 ‘shortly after,’’> or ‘‘just after,’’6 
The same divergence of opinion is 
found in eases in which the time elapsed is definitely 
stated. Thus a declaration or act has been received 
where it followed the main event by the space of one 


competent,?+ 


the main event. 


Minn.—Meyer Se Gere Ins. 
Co., 130 Minn. 242, 3 NW 523 

Nebr.—Missouri. ae. Ri Co: 
Baier, 37 Nebr. 235, 55 NW 913 (anit 
of error dism 154 U. S. 510 mem, 14 
SCt 1149 mem, 38 L. ed. 1083 mem. 

N. H.—Robinson v. Stahl, 74 N. 
SikOs, (BAN Salers 

N. C.—State v. Whitt, 13" Nec: 
716,18 SE 715 

Tex.—Gulf, “ete., R. Co. v. Wil- 
loughby, (Civ. A.) 81 SW 829; Mis- 
souri Pac; -R. ‘Co. v. Bond, 2. Tex. 
Civ. A. 104, 20 SW 930; Griffin v. 
State, 40 Tex. Cr. 312, 50 SW 366, 
76 AmSR 718; Castillo v. State, 31 
Tex. Cr. 145, 19 SW 892, 37 AmSR 


794. 

Va.—Little v. Com., 25 Gratt. (66 
Va.) 921. 

Wis.—Christianson v, Pioneer Fur- 
niture Co., 92 Wis. 649, 66 NW 699. 

20. State v. Ah Loi, 5 Nev. 99. 


21. State v. Foley, 113 La. 52, 36 
S 885, 104 AmSR 493; State v. Smith, 
26 Wash. 354, 67 P 70 

22. Norris v. Interurban St. R. 
Co., 90 NYS 460. 

go Ala.—Alabama, etc., R. Co. v 
Hawk, 12 Ala, 1129 47, AmR 403, 


Cal.—In re Gleason, 164 Cal. 756, 
1380 P 872; Peo. v. Wong Ark, 96 Cal. 
OS One "4115 [diseppr Peo. v. Ver- 
non, 35 Cal. 49, 95 AmD 49]. 

Tll.— Chicago West. Div. R. Co. v. 
Becker, 128 Ill. 545, 21 NE 524, 15 
AmSR 144 [rev 30 Ill. A. 
etc,, KR. Co. vy. Cullison, “40” lik, Av 67: 

Ind.—Jones v. State, C1 inda6 6: 

Ky. ae ene v. Com., 6 SW 152, 
9 KyL 66 

N. 5 Srstell v. State, 51 N. J. L. 
182, 17 A 118. 

N. Y.—Hall v. Uvalde Asphalt Pav. 
Co., 92 NYS 46. 

Ee ye a v, Terr.,.11 Okl. 669, 

24, Pitts v. State, a) Ala. 70, 37 
S 101; Hot Springs St. Co. v. Hil- 
dreth, 72 Ark. 572, 82 sw 245. 

25.. Haywood v. Hamm, 77 Conn. 
158, 58 A 695; Supreme Council eas 
v. Quarles, (Ga. DA.) a0) ete Foy DONA 
Leonard v. Baltimore, etc., R. Co., 259 
Pa. ole LOS A279. 

26. Indianapolis St. R. Co. 
Whitaker, 160 Ind. 125, 66 NE 433." 

27. Roberts v. Louisville R, Coy 
168 Ky, 230, 181 SW 1131; Seawell v. 
Carolina Cent. R. Co,, 133 N. C. 856, 
44 SH 610, 133 N. C. 515, 45 SE 850. 

28. Ala.—Nelson v. State, 130 Ala. 
838, 30 S 728. 

Ga. —Thomas v. State, 27 Ga. 287. 

Towa.—Fish v. Illinois Cent. R. Co., 
96 iowa 702, 65 NW 995. 

N. H.—Murray v. Peston, etc., 
he 72 N.. H. 32, 54 A. 289, 61 CRA 


Pa.—Coll ye eogion Transit Co., 180 
Pa, 618, 37 A 


ment. Co. v.°Graves, (Civ, A.) 208 SW 
979; Drake v. State, 29 Tex. A, 265, 
15 SW 725. 

Pika Ga.—Mitchum v. State, 11 Ga. 

Ind.—Keyes v. State, 122 Ind. 627, 
23 NE 1097. 

Ky.—McLeod v. Ginther, 80 Ky. 
399; Brown vy. Louisville R, Co., 53 
SW 1041, 21 KyL 995. 

Mo.—State v. Hudspeth, 150 Mo. 
12, 51 SW 483. 

Tex.—Missouri, etc., R. Co. v. Jones, 
35° Tex. Civ. A. 584, 80 SW 852; Mis- 
souri, etc.,.R. Co. v. Schilling, 32 Tex. 
Civ. A. 417, 75 SW 64; Foster v. State, 


200]; Ohio, |, 
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minutes,?7 


four. minutes,*® 
eight minutes, 


8 Tex. A. 248. 

30. Ariz—Terr. v. Davis, 2 Ariz. 
SOS LORP S59). 

Ida.—Anderson v. Great Northern 
RiCorelb idawols. 99 soa. 

Ky.—-Louisville, etc., R. Co, Mol- 
mole 122 Ky. 219, 91 SW 685, a8 KyL 
_Mich—Lambert v. Peo., 29 Mich. 

Minn.—Meyer v. Travelers’ Ins. Co., 
130 Minn. 242, 153 NW 523. 

Utah.—Sullivan v. Salt Lake City, 
13 Utah 122, 44 P 1039. 

Rio Blackshear v. Trinity, ete, R. 

(Tex. Civ. A.) 181 SW 854; Neely 
1 tars (Tex. Cr.) 56 SW 625; Har- 
rison v. State, 20 Tex. A. 387, 54 AmR 
529; Stone v. Campbells Creek R. Co. Le 
66 W. Va. 417, 66 SH 521, 

32. Ala.—Richmond, etc., R. Co. v. 
Hammond, 93 Ala. 181,9S 577. 

Ark.—Kansas City Southern R. Co. 
v. Morris, 80 Ark. 528, 98 SW 3638, 
10 AnnCas 618 (four or five minutes). 

Kan.—State v. Morrison, 64 Kan. 
669, 68 P 48. 

Ky.—Louisville R. Co. v. Broaddus, 
180 Ky. 298, 202 SW 654. 

Tex.—De Walt vy. Houston Hast, 
etc., R. Co., 22 Tex, Civ. A. 403, 55 
SW 534; Taylor v. State, 47 Tex. Cr. 
122, 80 SW 378, 122 AmSR 675. 

Wash.—Dixon y. Northern Pac. R. 
Co., 37 Wash. 310, 79 P 948, 107 AmSR 
810, 68 LRA 895, 2 AnnCas 620. 

s3.' San Antonio, ete; RieCon Vv. 
Gray, 95 Tex. 424, 67 SW 763. 

34. Champlin We Pawcatuck Vailey 
St. R. Co., 33 R. I. 572, 82 A 481 (six 
or seven pera Ae 


35. U. S—Guild v. 

Fed. 419, 64 CCA 621. 

D. C.—Washington, etc, R. Co. v. 
McLane, 11 App. 220. 

Iowa.—Peterson v. Phillips Coal 
Co., 175 Iowa 223, 157 NW 194; Du- 
bois v. Luthmers, 147 Iowa 315, 126 
NW 147. 

La.—State v. Molisse, 38 La. Ann. 
381, 58 AmR 181. 

R. I.—State v. Murphy, 16 R. I. 
528, a A 998. 

s| C—State v. Arnold, 47 8. CG. oF 
24 SE 926, 58 AmSR cys 

Tex. —Missouri, Co. 
Groseclose, (Civ. Pay. apt “sw "296; 
Scott v. State, 46 Tex. Cr. 536, 81 Sw 
294, 108 AmSR 10382. 

Wash.—Dixon v. Northern Pac. R. 
Co., 37 Wash. 319, 79 P 943, 107 AmSR 
810, 68 LRA 895, 2 AnnCas 620 (five 
or ten minutes). 

86. Eby v. Travelers’ Ins. Co., 258 
Pa. 525, 102 A 209; International, etc., 
R. Co. v. Smith, (Tex.) 14 SW 642; 
Missouri, etc., R. Co. v. Vance, (Tex. 
Civ. A.) 41 SW 167; Scott v. State, 
Agee Cr. 536, 81 SW 294, 108 AmSR 

37. WHyvonen v. Hector Iron Co., 
103 Minn. 331, 115 NW 167, 123 AmSR 
332; Thomas v. State, 47 Tex. Cr. 
534, 84-SW 823, 122 AmSR 712. 

38. Augusta’ Factory v. Barnes, 72 
Ga. 217, 53 AmR 838; Rothrock v. 
Cedar Rapids, 128 Iowa 252, 103 NW 
475; Roach v. Great Northern R. Co., 
133 Minn. 257, 158 NW 232; Castillo 
v. State, 31 Tex. Cr. 145, 19 SW 892, 


37 AmSR 794 
Great Northern R. 


Pringle, 


39. Roach v. 
Co., 183 Minn, 257, 158 NW 232. 

40. White v. Marquette, 140 Mich. 
310, 108 NW 698; Freeman vy. State, 
40 Tex. Cr. 545, 46 SW 641, 51 SW 
2303) ‘Starrs vohastinae lL. .ins: ‘Co, 41 
Wash.. 199, 83 P 113, 4 LRANS 636; 
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minute,2? two minutes?® or less,2® three minutes,*° 
four minutes,®! five minutes,?? six minutes,?? seven 
minutes,?* ten minutes,?> fifteen minutes,°* twenty 
thirty minutes,°® 
an hour,‘® or, under exceptional circumstances by 
even a longer period of time.*t 
courts have rejected acts done or statements made 
one minute,*? or more,*? two minutes,** three or 


forty-five minutes,®° 


On the other hand, 


five minutes,** seven minutes,*? 
ten minutes,*? fifteen minutes,°° 


‘Johnson v. State, 8 Wyo. 494, 58 P 


76 

Al. Com. v. Werntz, 161 Pa. 591, 
29 A 272; Lewis v. State, 29 Tex. A. 
201, 15 Sw 642, 25 AmSR "720. 

[a] An hour and a half in case of 
the first articulate utterance, volun- 
tary and spontaneous, of an ienorant 
woman whose throat was nearly cut 
in two, has been deemed not too Jong. 
Lewis v. State, 29 Tex. A. 201, 15 SW 
642, 25 AmSR 720. 

[b] Statements to physicians.— 
A marked extension of.time has been 
permitted where the narrative state- 
ment is made to a physician, since a 
guaranty of truth, as it were, is se- 
cured which is deemed equivalent to 
spontaneity. Com. v. Wernjz, 161 Pa. 
591, 29 A 272; Chapman v. State, 43 
Tex. Cr. 328, 65 SW 1098, 96 AmSR 
874 


42. Wecklieder v. Chicago City R. 


Co., 142 Ill. A. 139. 
43. Boyd v. West Chicago St. R. 
Co., 112 iL. A. 50; King v. State, 65 
Miss. 576, 5 S 97, 7 AmSR 681. 

44. Nelson v. Hennebique Constr. 
Co., 164 App. Div. 893, 148 NYS 971; 
State v. Carlton, 48 Vt. 636. — 

45. Barnes v. Rumford, 96 Me. 315, 
52 A 844 (in an action against a town 
for injuries alleged to have been 
caused by a defect in a highway on 
which plaintiff was being driven, a 
declaration by the driver three or 
four minutes after the accident was 
inadmissible). 

46. Ala.—Louisville, etc. R. Co. 
v. Pearson, 97 Ala. 211, 12 S 176; 
Richmond, etc., R. Co. v. Hammond, 
938 Ala. 181, 9 S 577. 

Conn.—McCarrick v. Kealy, 170 
Conn. 642, 40 A 603. 

Del.—State v. Trusty, 17 Del. 319, 
40 A 766. 

Ga.—Sullivan v. State, 101 Ga. 800, 
29 SE 16. 

Ind.—Jones v. State, 71 Ind. 66. 

Kan.—Tennis v. Rapid-Transit R. 
Co., 45 Kan. 503, 25 P 876; State v. 
Pomeroy, 25 Kan. 349. 

Mass.—Hastman v. Boston, etc., R. 
Co., 165 Mass. 342, 43 NE 115. 

Miss. —Mayes re State, 64 Miss. 329, 
1S 733, 60 AMR 5 

Tex.—-Carter v. Sete 44 Tex. Cr. 
312, 70 SW 971. 

47, Kimic v. San_Jose-Los-Gatos 
Interurban R. Co., 156 Cal. 379, 104 
P 986. 

State v. Melton, 37 La. Ann. 
Rice U. S—The Saranac, 132 Fed. 

Ga.—Hall v. State, 48 Ga. 607. 

Ind.—Cleveland, ete, R. Co. v. 
Sloan, 11 Ind. A. 401, 39 NE 174. 

La.—State v. Estoup, 39 La. Ann. 
ero 1S 448. 

We Gs Sieac, v. Whitt, 113 N. C. 716, 
18 SE 715. 

Pa.—Witmer v. Pennsylvania R. 
Co., 21 LanclRev 209. 

Tenn.—Frank v. Wright, 140 Tenn. 
535, 205 SW 434. 


50. Ark.—Williams v. State, 66 
Ark. 264, 50 SW 517. 
Ky. —Kentucky, etc., R. Co. v. Min- 


ton, 167 Ky. 516, 180 owe 831. 

Mich. —Benard v. Grand Rapids: 
Paper Box Co., 170 Mich. 238, 136 NW 
374, 42 LRANS 930. 

N. J.—Estell v. State, 51 N. J. L. 
182) 417A. 118° 

Tenn. oe v. Wright, 140 Tenn. 
535, 205 SW 434 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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twenty minutes,*? twenty-five minutes,°2 
minutes, forty-five minutes,°4 one hour,®> one 
hour and. a half,5* two hours, st three hours,®® four 
or five hours,®® ten hours,®° twelve hours,®! or a 
It has been sought, 
but unsuccessfully, to introduce as res geste state- 
ten days, Se 
weeks,®> six weeks,®* three months,°7 six months,®® 
a year, and even more than a year,’® after the 


day®? after the main event. 
ments made nearly a week,® 
main event. 


[§ 552] 
circumstance of- place is a factor 


whether a declaration possesses the necessary ele- 
ment of spontaneity,” for it seems not unreason- 
able to suppose that a statement made, or an act 


51. Roach v. Western, etc., Co., 
93° Ga. 785, 21 SH 67; District tee 
Lodge No. 18 G. U. O. BY Ari: 
Mills, 18 Ga. A. 612, 89 si 1094; Hs- 
tell v. State, 51 N. J. L. 182, 17 A 118; 
Coalgate Co. v. Hurst, 25 Ok1. 588, 107 
P 657 [writ of error dism 225 U. S. 
697 mem, 32 SCt 838 mem, 56 L. ed. 
1262 mem]; ee v. State, 24 Tex. A. 
350, 6 SW 199, 5 AmSR 888. 

_ 52. State v. Frazier, Houst. Cr. 
Cea 176 (twenty-five to thirty min- 
utes 

53. Ala. —Ludlow v. State, 156 Ala. 
5S Ads 1S oad: 

‘Ark.—Ft. Smith ou. Co. v. Slover, 
58 Ark. 168, 24 SW 10 

Cal.—Moreno  v. New Guadalupe 
Min. Co., 35 Cal. A. 744, 170 P 1088. 
Pppeun teste v. Frazier, Houst Cr. 


Ga.—White v. Southern R. Co., 123 
Ga. 353, 51 SH “UL: Savannah, ete., 18% 
CORY. Holland, 82 Ga. 257, 10 SE 300, 
14 AmSR 158. 

aren et hit éte Co. 
sam, 19 Ill. A. 55 atte Bog Til. ‘18, 5 
NE 169}. 

Re COmery, 


Ind.—Pittsburg, 
Wright, 80 Ind. 182. 

Towa. “_Armil v. Chicago, etc., R. 
Co., 70 Iowa 130, 30 NW 43. 

Ky.—Martin v. South Covington, 
etc., R. Co., 92 SW 571, 29 KyL 148; 
O’Donnell v. Louisville Electric Light 
Co., 55 SW 202, 21 KyL 1362. 

Mich. —Hyatt v. Leonard Storage 
Co., 196 Mich. 337, 162 NW 951 

Miss.—Brown v. State, 78 Miss. 637, 
29 S 519, 84 AmSR 641. 

Mo.—Freeman v. Loyal Protective 
Ins. Co., 196 Mo. A. 388, 195 SW 545; 
Hooper v. Standard L., etc., Ins. Co.’ 
166 Mo. A. 209, 148 SW’ 116. 

Pa.—Keefer v. Pacific Mut. L. Ins. 
ers 201 Pa. 448, 51 A 366, 88 AmSR 

22. 

Penne -eDenton v. State, 
Bey cea -MeNeat v. State, (Cr.) 43 SW 
Va.—Norfolk, etc., R. Co. v. Suffolk 
Lumber Co., 92 Va. 413, 23 SE 737. 

Wis.—Steinhofel v. Chicago, etc., 
R. Co., 92 Wis. 128, 65 NW. 852. 

fa] It has been left to the jury to 
determine whether a statement made 
after an interval of “less than thirty 
minutes” was spontaneous. Hart v. 
Powell, 18 Ga. 635. 

54. U. S.—Gowen v. Bush, 76 Fed. 
349, 22 CCA 196 [app dism 17 SCt 
994’ mem, 41 L. ed. 1179 mem]. 

Ida.—Peo. v. Dewey, 2 Ida. (Hasb.) 
83, 6 P 103. 

Pa.—Eline v. Western Maryland R. 
Co., 262 Pa. 33, 104 A 857. 

Tex.—Caudle v. State, 34 Tex. Cr. 
26, 28 SW 810 

Utah.—Peo. v. Kessler, 13 Utah 69, 
44 P 97. 

55. U. S.—Travelers’ Protective 
Assoc. of America v. West, 102 Fed. 
226, 42 CCA 284. 

Ala.—Stewart v. State, 78 Ala. 436. 

Conn.—Leonard  v. Mallory, 75 
Conn. 433, 53 A 778. 

Ga.— White v. yepuabese R. Co., 123 
Ga. 363, 51 SE 4 

Tlowa.—Armil ie “Chicago, etc. R. 
Co., 70 Iowa 130, 30 NW 42. 

Kan .—State v. Petty, 21 Kan. 54. 

y.—UCincinnati, etc., R. Co. v. Mar- 
uns te Ky 260, 142 SW 410. 


[22 C.J.—28] 


etc., 


1 Swan 


(b) Place of Act or Statement. 
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thirty 


admissible.*2 
[§ 553] 
General. 


(c) 
three 


The 
in determining 


RARE ee v. Johnson, 35 La. Ann. 


Mich.—White v. Marquette, 140 
Mich. 310, 103 NW 698. 
Tex.—Dallas Hotel Co. v. Fox, 


(Civ. A.) 196 SW 647. 
Va.—wNorfolk, ete., R. Co. v. Suffolk 
Lumber Co., 92 Va. 413, 23 SE 737. 
Wis.—Steinhofel v. Chicago, etc., 
R. Co., 92 Wis. 123, 65 NW 852. , 
56. Smith v. Peo., 39 Gow: 202, a8 
Pes O02: Panhandle, etc., Co 
Huckabee, (Tex. Civ. A.) ‘0T ‘SW 309. 
57. U. S.—National Masonic Acc. 
Assoc. v. Shryock, 73 Fed. 774, 20 


CCA 3. 

Ga.—Chattanooga, etce., R. Co. v. 
Liddell, 85 Ga. 482, i1 "SE 853, 21 
AmSR 


169 
fag ieyeia v. Com., 13 Bush 


Cage tke v. Taylor, 56 S. C. 360, 
34 Sond 


Ton Gale, ete., R. Co. v. Culver, 


(Civ. A.) 168 SW 514. 
mit Kaolin, ete., Co., 60 Pa. Super. 
209; Brittain v. State, 47 Tex. Cr. 597, 
36 SW 446. 

59. Johnson v. State, 63 Fla. 16, 
ete., R. Co. v. Foltz, 54 Okl. 556, 154 
1D ly 

Portland Gold Min. 
Co., 184 Fed. 43, 106 CCA 245. 

61. Lambright v. State, 

62. Kitchens v. Melton, 103 S. C. 
She 87 SE 1006. 
low 115 ‘Ark. 584, 171 SW 912. 

64 Chappell v. John, 45 Colo. 45, 
854. 

65. John H. Radel Co. v. Borches, 

66. Peo. v. Hawkins, 109 N. Y. 408, 
17 NE 371. 

v. 
Brucker, 167 Ky. 269, 180 SW 360. 
68. Colorado Midland R. Co. v. 


58. Campbell v. Brandywine Sum- 
85 SW 278; Ray v. State, (Tex. Cr.) 
58 S 540, 40 LRANS 1195; Chicago, 

60. Kyner v. 

564, 16S 582. cea 

St. Louis, etc., R. Co. v. En- 
99 P 44, 132 AmSR 134, 16 AnnCas 
ae Ky. 506,.145 SW 155, 39 LRANS 

67. Castleman-Blakemore Co. 
McGarry, 41 Colo. 398, 92 P 915. 


nee La Blane v. La Porte, 40 N. 
‘70. Parks v. Knox, (Tex. Civ. A.) 


130 SW 203. 

71. State v. Arnold, 47 S.C. 9, 24 
SE 926, 58 AmSR 867 [quot Magill Vv. 
Se R. Co:, 95'S. C306) 78 SE 
Spontaneity see infra §§ 549-557. 
72. Ga.—McBride v. Georgia R., 
ete., Co., 125 Ga. oie 54 SE 674. 

y—Louisville Co. v. Johnson, 
131 oe 21g CLLD sw 207, 20 LRANS 
133 

Md.—State v. Baltimore, etc, R. 
Co., 117 Md. 280, 83 A 166. 

Mich. —Ginsberg v. Burroughs Ad- 
ding Mach. Co., 170 NW 15. 

Tex.—Martin v. State, 47 Tex. Cr. 
174, 82 SW 657 [aff 200 U. S. 316, 26 
sct 338, 50 L. ed. 497]. 

[a] Courts have refused to re- 
ceive: (1) What a brakeman who 
was thrown from a car under its 
wheels said after being taken there- 
from to another place, as to how he 
was injured. Matthews v. Louisville, 
etc:, R. Co., 180 Ky. 551, 113 SW 459. 
(2) "A statement of an injured person 
as to the cause of the accident, made 
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done, at a place some distance from the place where 
the principal transaction occurred will not ordinar- 
ily possess such spontaneity as would render it 


Condition of Declarant—aa. In 


A consideration of importance in deter- 
mining the question of spontaneity is how far the 
fact out of which the declaration arises is of a 
nature to create a more or less permanent impression 
upon the mind of the declarant.7? 
ordinarily be deemed spontaneous if, at the time 
when it was made, the condition of the declarant 
was such as to raise an inference that the effect of 
the occurrence on his mind still continued,’* as 
where he had just received a serious injury,’® was 


A statement will 


after removal to a hospital. State 
v. Baltimore, etce., R. Co., 117 Md. 
280, 88 A 166. (3) A statement made 
by a person injured while alighting 
from a railway car, made after she 
had sat down for a few minutes in 
the station, and then walked to her 
destination, a house two or three hun- 
dred yards. distant. McBride v. 
Georgia R. etc., Co., 125 Ga. 515, 54 
SE 674. (4) In an action for death, 
statements of the decedent made over 
a mile from the place of the acci- 
dent, and an hour afterward, which 
statements were elicited by ques-~ 
tions. White v. Marquette, 140 Mich. 
310, 103 NW 698. (5) In a prosecu- 
tion for assault by defendant on his 
wife, evidence of statements made 
by the wife after having walked a 
mile after the assault, although, at 
the time the statemcnts were made, 
a wound inflicted by defendant was 
still bleeding, and the wife was cry- 
ing. Martin v. State, 47 Tex. Cr. 174, 
82 SW 657 [aff 200 U. S. 316, 26 SCt 
338, 50 L. ed. 497]. 

73. Murray v. Boston, ete., R. Co., 
(2 N.. Hi: 32,.37, 54 A289, 101 AmSR 
660, 61 LRA 495; Moorhead v. Eckert, 
61 Misc. 612, 114 NYS 381. 

“The seriousness of the injury, the 
character of the accident, and the 
surrounding physical circumstances 
and results of the occurrence, attend- 
ing the declaration as well as the 
principal fact, are necessary matters 
for consideration in the determina- 
tion of the question of the admissi- 
bility of the declaration.” Murray v-: 
Boston, etc., R. Co., supra. 

74. See infra notes 75, 77. 

75. U.S.—Chicago Travelers’ Ins. 
Co. v. Mosley, 8 Wall. 397, 19 L. ed. 
437; Kansas City Southern R. Co. v. 
Clinton, 224 Fed. 896, 140 CCA 340. 

Ala.—Starks v. State, 137 Ala. 9, 
34 S 687. 

Ark.—Little Rock, etc., R. Co. v. 
Leverett, 48 Ark. 333, 3 SW 50, 3 
AmSR 230. 

Cal.—Heckle v. Southern Pac. R. 
Co., 123 Cal. 441, 56 P 56. 

Colo.—Union Casualty, etc., Co. v. 
Mondy, 18 Colo. A. 395, 71 P 677. 

Conn.—Bulkeley v. Brotherhood 
Assoc. Co., 91 Conn. 727, 101 A 92. 

Del.—Chielinsky v. Hoopes, etc., 
Co., 15 Del. 273,40 A 1127. 

Ga.—Girvin v. Georgia Veneer, etc., 
Co., 143 Ga. 762, 85 SH 922. 

Til.—Sprinefield ConsaerhanCou 
Welch, 155 Ill. 511, 40 NE 1034; 
Quincy Horse R., etc., Cos ve Gnuse, 
137 Ill. 264, 27 NE 190; Hast St. Louis 
Connecting Ri COsmve Allen, 54 Ill. A. 
oi. 

Ind.—Ohio, etc., R. Co. v. Stein, 133 
Ind. 243, 31 NE 180, 32 NE 831, 19 
LRA 733. 

Me.—State v. Wagner, 61 Me. 178. 

Md.—Delmar v. Venables, 125 Md. 
471, 94 A 89. 

Mich. pet v. Decatur, 131 Mich. 
443, 91 NW 62 

Minn. Paniten v. Cargill El. Co., 
129 Minn. 449, 152 NW 753. 

Mo. —Leahey v. Cass Ave., etc., R. 
97 Mo. 165, 10 SW 58, 10 AmSR 


N. H.—Murray v. Boston, etce., R: 
Co.; 72 N. H. 32, 54 A 289, 61 LRA 
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suffering severe pain,7é 
excitement.77 


or was 
Conversely, a lack 


may be inferred from the cool demeanor of the de- 
clarant,’§ his consciousness of the absence of all dan- 
ger,’”? his delay in making a statement until wit- 
nesses can be procured,®® or from the fact that he 
made a different statement prior to the one which 
A statement made as soon 
as the declarant has recovered consciousness*? or 
the ability to speak®* may fairly be regarded as 
spontaneous, even though a considerable time has 
elapsed since the principal occurrence; 


is offered in evidence.®1 


relapse into unconsciousness after 


lowing an injury does not render competent state- 
ments made on again returning to consciousness. 

A spectator may be so affected by an occurrence 
as to give to his utterances that element of spontan- 


eity which makes them part of the 


N. J.—Murphy v. Brown, 91 N. J. 
ae ee 103 A 28, 

N. Y.—Scheir v. Quirin, 77 App. 
Div. 624, 78 NYS 956. [aff 177 N. Y, 
568, 69 NE 1130 mem]; Patterson v. 
Hochster, 38 App. Div. 398 mem, 56 
NYS 467. 

Pa.—Eby v. Travelers’ Ins. Co., 258 
Pas 525, 102 A ‘209. 

R. I.—State v. Epstein, 25 R. I. 131, 
55 A 204. 

Tex.—Texas, etc.,, R. Co. v. Hall, 
83 Tex, 675, 19 SW 121; Texas, etc., 
R. Co. v. Robertson, 82 Tex. 657, 17 
SW 1041, 27 AmSR 929; International, 
ete, R. Co. Vv. Anderson, 82 Tex. 516, 
17 SW 1039, 27 AmSR 902; South- 
western Portland Cement Co. v. 
Graves, (Civ. A.) 208 SW 979; Fox 
Vv. Houston, etc, KR. Co." (Civ. A‘) 186 
SW 852; Galveston, etc. Ee COLE Ns 
Davis, 27 Tex. Civ, A. 279, 65 SW 217. 

Utah.—Sullivan v Salt’ Lake City, 
13 Utah 122, 44 P 1639. 

W. Va.—Starcher vy. South Penn Oil 
Co., 81 W. Va. 587, 95 SE 28. 

Wis. oF eis v. State, 117 “Wis. 596, 
94 NW 325 

Eng.—Rex v. Foster, 6 C. & P. 325, 
25 ECL 455, 

76.. Del.—Chielinsky v. Hoopes, 
etc., Co,, 15 Del. 2738, 40 A mens 

Ga. —Georgia, R., ete., Co. Gille- 
land, ee Ga. 621, 66 SE 944; ei auaet 
etc., Co. V. Haralson, 133 Ga. 231, 
65 SE Rist: Augusta Factory Vv. Barnes, 
72 Ga. 217, 53 AmR 838 

Tll.— Muren Coal, etc., Co. v. How- 
ell, 217 Ill. 190, 75 NE 469; McCam- 
bridge Vv. Chicago, 178 Ill, A. 513. 

Iowa.—-Ingebretsen v. Minneapolis, 
ete., R. Co., 176 Iowa 74, 155 NW 327; 
Bwing v. Hatcher, 175 Iowa 448, 154 
NW _ 869; Middleton v. Podae Falls, 
173 Iowa 619,:153 NW 1040 ; 

Ky. —Louisville, etc., R. Con ay. 
Shaw, 53 SW 1048, 21 KyL 104i. 

Mass.—Weeks v. Boston El. R. Co 
190 Mass. 563, 77 NE 654. 

Mich.—Hall v. Flint, 195 Mich. 638, 
162 NW 270; Styles v. Decatur, 131 
Mich. 4438, 91 NW 622; Harris v. De- 
-troit City R. Co., 76 Mich. 227, 42 NW 
at Laie 


Minn.—Roach v. Great Northern R. 
Co., 133 Minn. 257, 158 NW 232. 

Mo.—Richardson v. Metropolitan 
St. R. Co., 166 Mo. A: 162, 147 SW 
1126. 

Nebr.—Juckett v. Brennaman, 99 


Nebr. 755, 157 NW 925. 

N. H.—Murray v. Boston, etce., R. 
Co., 72 N. H. 32, 54 A 289, 61 LRA 
495. 


N. Y¥.—Scheir v. Quirin, 177 N. Y. 
568, 69 NE 1130. “Laff 77 App. Div. 
624, 78 NYS.956]; Tromblee v. North 
America. a1 Acc. ins. So.,.173 App. Div. 
174, 458 NYS 1014 [aft yn ON. Y. 59 
mem]. 

N. C.—Howard v. Wright, i7..N. C. 
339, 91 SE 1032. 

Okl.—Price v. State, 1 Okl. Cr. 258, 
98 P 447. 

Pa.—Eby v. Travelers’ Ins. Co., 25% 
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under intense 
of spontaneity 


but a 
an interval fol- 


res gestz,®> but 


243 Pa. 57, 89 A 795; Elkins v. Mc- 
Kean, 79 Pa. 493. 
S. C.—Gosa v. Southern R. Co., 67 


S. C. 347, 45 SE 810 

Tex.—Houston, ete, R. Co. v. 
‘Shafer, 54 Tex, 641; International, 
CLEC HRUING! OOF uate Smith, 14 SW 642; 


Southwestern Surety Ins. Co. v. 
Owens, (Civ. A.) 198 SW 662; St. 
Louis Southwestern R. Co. v. Roberts, 
(Civ. A.) 196 SW 1004; Missouri, etc., 
R. Co. v. Jones, 35 Tex. Civ. A. 584, 
80 SW 852. 

Wash.—Dixon v. Northern Pac. R. 
Co., 37 Wash, 310, 79 P 943,107 AmSR 
810, 68 LRA 895, 2 AnnCas 620, 

fa] Illustration.—Where a _ pas- 
senger, alighting from a train on a 
dark night, fell into a pile of wood, 
his statement that the conductor 
made him get off where he fell, made 
within fifteen minutes after his fall, 
while he was still uttering groans 
and exclamations of pain, was admis- 
sible. International, ete., Re Co.._ Vs 
Smith, (Tex.) 14 SW 642. 

77. U. S.—North American Acc. 
Assoc. es Woodson, 64 Fed. 689, 12 
CCA 39 

Ariz,—Soto v. Terr. 12 Ariz. 36, 
94 P 110 

Ark. ee oe v. State, 43 Ark, 99. 
eS peas Vv. State; 9 Ga, A. 868, 

Minn.—-State v. Alton, 105 Minn. 
410, 117 NW 617, 15 AnnCas 806. 

N. C.—State v. Draughon, 151 N, C. 
667, 65 SE 913. 

Bex. —International, ete R.rGo. 
Anderson, 82 Tex. 516, 17 SW 1039, 
27 AmSR 902; Panhandle, etc., R. Co. 
v. Huckabee, (Civ. A.) 207 SW 329. 

Wash.-—Britton v. Washington Wa- 
ter Power Co., 59 Wash, 440, 110 P 
20, 140 AmSR 858, 38 LRANS 109. 

W. Va.—Starcher v. South Penn 
Oil Co., 81 W. Va. 587, 95 SE 28. 

Wis. "_Vogel v. State, 1388 Wis. 315, 
119 NW 190. 

[a] Mere continuance of excite- 
ment is not sufficient, in the absence 
of other facts, such as shortness of 
time. Brown v. State, (Tex. Cr.) 44 
SW 174. 
eR v. State, (Tex. Cr.) 44 


79. Peo. v. Dewey, 2 Ida. (Hasb.) 
83, 6 P 103; Kraner v. State, 61 Miss. 
158; Estell v. State, 51 N. J. L. 182, 
Ad A 118. 

80. Atchison, Sic AS Co. v. Logan, 
65 Kan. 748, 70 P 8 

81. Fitzgerald se CORE. 6 SW 152, 
9 KyL 664. 
of 82. Ga.—Johnson y. State, 65 Ga. 

Kan. —Denver v. Atchison, etc., R. 
Co., 96 "Kan, 154, 150 P 562; AnnCas 
1917A 1007. 

N. H.—Nawn v. Boston, ete., R. Co., 
C didNG wld ee Oem yeAs AS des 

Tex.—Missouri, etc., R. Co. v. An- 
derson, (Civ. INS) 198 SW 795; Fort 
Worth, etc., R. Co. v. Partin, 33 Tex. 
Civ. A. 173, 76 SW 236; Missouri, etc., 


Pa. 525, 102 A 209; Smith v. Stoner, | 2. Cosy. Moore, 24 Tex. Civ. A! 489, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


[$§ 558-554 


the feeling that a spectator is ordinarily less affected 
by an occurrence than a participant has led the 
courts, on a number of occasions, to reject the declar- 
ations of a spectator, when offered as evidence of 
the facts stated, although they were made imme- 
diately after the occurrence.®® 

[§ 554] bb. Influence of Intervening Occur- 
rences. An important consideration is whether 
there intervened, between an occurrence and a 
statement relative thereto, any circumstances cal- 
culated to divert the mind of the declarant, and thus 
restore his mental balance and afford opportunity 
for deliberation.8? Diversion of thought may be the 
result of attention to other matters,®8 or the receipt 
of medical assistance,®® although a statement made 
by an injured person while trying to secure such 
assistance has been regarded as spontaneous.°° So 
while going away from the scene of the occurrence 


59 SW 282. 

Wash.—Britton v. Washington Wa- 
ter Power Co., 59 Wash. 440, 110 P 20, 
140 AmSR 858, 33 LRANS 109. 


W. Va.—Starcher v, South Penn Oil | 


Co., 81 W. Va. 587, 95 SE 28. 

[a] A lapse of several days, dur- 
ing which the declarant was uncon- 
scious, will not preclude the reception 
of his utterances en regaining con- 
sciousness. Britton v. Washington 
Water Power Co., 59. Wash. 440, 110 
P 20,140 AmSR 858, 33 LRANS 109. 

83. Eby v. Travelers’ Ins. Co., 258 
Pa b2b, 7 102% A® 209 "241s feit’ Cycts 
Fulcher v. State, 28 Tex. A. 465, 13. 
SW 750. 

84. State v. Curtis, 70 Mo. 594. 

85. New York, etc., Co. v. Rogers, 
11 “Colo... 6,°16 PV7qy79, %cAmSR, T9385 
Coll v. Easton Transit Co., 180 Pa. 
618, 37 A 89; Missouri, ete., R. Co. v. 
Ivy, 71 Tex. 409, 9 SW 346, 10 AmSR 
758, 1 LRA 500; Gulf, etc., Reo. 
Vv. Moore, 69 Tex. 157, 6 SW 631; Lin- 
derberg v. Crescent Min. Co., 9 Utah 
163, 33 P 692. 

86. Marsh v. South Carolina R. 
Co., 56 Ga. 274; Baltimore v. Lobe, 
90 Ma. 310, 45 A 192; Detroit, etc., R. 
Co. v. Van Steinbure, 17 Mich. "99; 
Leahey v. Cass Ave., ete., R. Co., 9T 
Mo. 165, 10 SW 58, 10 AmSR 300. 

87. Ala. > Powell v. State, 7 Ala. 
Az 17%, 160.S,96 

Colo.—Salas 7 Peo., ty Colo. 461, 
118 P 992, 37 LDRANS 25 

Fla.—Johnson Vv. State 268 Fla. 16, 
58 S 540, 40 LRANS 1195. 

Ga.—Mitchum v. State, 11 Ga. 615. 

Iowa.—Clark v. Van Vleck, 135 
Iowa 194, 112 NW 648. 
oT an —State v. Gianfala, 113 La. 463, 

s 0. 

Nebr.—Pledger v. Chicago, etc., R. 
Co., 69 Nebr. 456, 95 NW 1057; David- 
son v. eR yeceon, 2 Nebr. (Unoft.) 90, 
96 NW 4 

iho tenationay ete; IR. “Co, We 
ROrsie: 32 Tex. Ciy, A. 72, 74 SW 


Wis.—Johnson v.. State, 129 Wis. 
146, 108 NW 55, 5 LRANS 809. 

[a] It must affirmatively appear 
that the spell of the occurrence upon 
the mind of the declarant has not 
been broken by the intervention of 
other occurrences. Ford v. State, 40 
Tex. Cr. 280, 50 SW 350: 

88. Fitzgerald v. Com., 6 SW 152 
9 KyL 664; Peo. v. O’Brien, 92 Mich. 
iy 2 NW 84; Dodson v. State, 44 
Tex, Cr. 200, 70 SW 969. 

[a] Hiding from arrest.—Cock- 
Pate v. State, 32 Tex. Cr, 585, 25 SW 

{b] Making prior statement.— 
izeorald v. Com., 6 SW 152, 9 KyL 


89. State v. Deuble, 74 Iowa 509, 
38 NW 3838; Mutcha v. Pierce, 49 Wis. 
231, 5 NW 386, 35 AmR 776. 

90. Scheir v. Quirin, 77 App. Div. 
624, 78 NYS 956 fafi17 TEN. ¥. 568 
mem, 69 NE 1130 mem]. 


L 


§§ 554-556] 


will ordinarily give opportunity for deliberation, 
a declaration made during an instinctive effort to 
seek assistance,°? or while the declarant was being 
carried away from the place where he was injured,?? 


may be received. 


[§ 555] (d) Nature 


which it was made. 


received,®® 


91. U. S.—Atchison, etc., Co. v. 
Phipps, 125 Fed. 478, 60 CoA 314, 
rer ites v. State, 156 Ala. 58, 


Ark.—Blair v. State, 69 Ark. 558, 
64 SW 948; Ft. Smith Oil Co. v. 
Slover, 58 Ark, 168, 24 SW 106. 

Cal.—Boone v. Oakland Transit Co., 
139. Cal. 490, 73 PB 243. 

Colo. — Herren v. Peo., 28 Colo. 23, 
62 P 83 
nites: nor gtate v. Seymour, Houst. Cr. 

D. Sr ngtaae ton, etes “RK. (Cok 
McLane, 11 App. 220; U. S. v. Never: 
son, 12° D.cC. .152 

Ga.—Fink Vv. Ash, 99 Ga. 106, 24 
SE 976; Augusta, etc., R. Co. v. Ran- 
dall, 79 Ga. 304, 4 SE 674. 

Ill.—Ohio, ete., R. Co. v. Cullison, 
40 Ill. A. 67; Chicago, ete.; HRs Covty. 
Howard, 6 Tile Ae 569. 

Ind. —Pittsburgh, CLC) Es Oe ORV. 
Wright, 80 Ind. 182; Citizens’ St. R. 
Co. v. Stoddard, 10 Ind. A. 278, 37 
NE 723. 

Iowa.—Armil v. Chicago, ete. R. 
Co., 70 Iowa 130, 30 NW 42. 

La.—State v. Estoup, 89 La. Ann. 
219, 1 S 448. 

Mich.—White v. Marquette, 140 
Mich. 310, 1083 NW 698; Merkle v. 
Bennington Tp., 58 Mich, 156, 24 SW 
776, 55 AmR 666. 

Miss.—May: es v. tere, 64 Miss. 
329, 1S 733, BO AmR 58. 

Mo. —Leahey v. Cass Ave., etc., 
300. 97 Mo. 165, 10 SW 58, 10 peaan 

N. D.—Gebus v. Minneapolis, etc., 
R. ae 22 N. D. 29, 132 NW 227. 

. ¥.—Martin v. New York, etc., R. 
Con ‘103 N. Y. 626, 9 NE 505; Lahey 
v. Ottmann, 73 Hun 61,,'25 NYS 897. 

Or State v. McCann, 43 Or. 155, 
V2 Pops 

Pa Pacheco donk R. Co. v. Lyons, 
129 Pa. 113, 18 A 759, 15 AmSR 701. 

Tex.—Carter v. State, 44 Tex. Cr. 
312, 70 SW 971; Lynch v. State, 24 
Tex. A. 350, 6 SW_190, 5 AmSR 888. 

Utah.—Peo. v. Callaghan, 4 Utah 
49,6 P 49, 

Vt.—State v. Carlton, 48 Vt. 636. 

Va.—Jones v. Com., 86 Va. 740, 10 
SE 1004. 

fa] Running away from an assail- 
ant (1) is not deemed a distracting 
circumstance, under this rule. Berry 
v. State, 44 Tex. Cr. 395, 72 SW 170; 
Bejarano v. State, 6 Tex, A. 265. (2) 
But a statement made immediately 
after the running had ceased has 
been regarded as hearsay. Peo. v. 
Ah Lee, 60 Cal. 85; Mayes v. State, 64 
Miss. 329, 1S 733, 60 AmR 58. 


92. Kirby v. Com., 77 Va. 681, 46 
AmR 747. 
93. Gilbert v. Ann Arbor R. Co., 


161 Mich. 73, 125 NW 745; State v. 
Martin, 124 Mo. 514, 28 sw 12 

94. Potter v. Cave, 123 Iowa 98, 
98 NW 569; Atchison, ete., R. Co. v. 
Logan, 65 Kan. 748, 70 P 878; Pledger 
v. Chicago,.etc., R. Co., 69 Nebr. 456, 
95 NW 1057; Denton v. State, 1 Swan 
(Tenn.) 279. 

[a] .Thus, statements as to the 
character of the declarant’s injury, 
necessary to procure proper medical 
treatment, may be received, while 
statementmas to the name of the as- 
sailant and the character of weapon 


and Circumstances of 
Statement. In determining the question of spon- 
taneity, it is important to consider the form and 
nature of the statement and the circumstances under 
So, while a statement against 
the apparent interest of the declarant will readily be 
a self-serving declaration,® 
favorable to a fellow conspirator,?? will be eare- 
fully scrutinized. Intrinsic evidence of premedita- 
tion may appear in a long, coherent, closely con- 
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nected story,°® and the same fatal characteristic is 
indicated where the declarant, before speaking, 
inquires how the bystanders will testify.°° <A 
statement elicited by a question may, by reason of 


this fact, lack the necessary spontaneity,! although, 


or one [§ 556] ¢. 


Rule. 


used would be rejected although made 
about the same length of time after 
the occurrence. Denton y. State, 1 
Swan (Tenn.) 279. 

95. O’Shields v. State, 55 Ga. 696; 
State v. Estoup, 39 La. Ann, 219, 1 
S 448; Sullivan v. State, 58 Nebr. 796, 
79 NW 721. 

ao U. S.—wU. S. v. King, 34 Fed. 


N. H.—Hansen v. Grand gape R. 
Co.,. 78, N.. He 518, Yoo A 62 

Nee —Kupferschmidt Ve Watertown 
Agricultural Ins. Co., 80 N. J. L. 441, 
18 A 225, 34 LRANS 503, 

Ok1.—Coalgate Co. v. Hurst, 25 OK. 
oe 107 P 657 [writ of error dism 225 
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Miss.—Yazoo, ‘etc., R. Co. v. Jones, 
73 Miss. 229, 19 S 91; Illinois Cent. 
Re Conve Tronstine, 64 Miss. 834,2 8S 
255. 

Nebr.—Homan v. Boyce, 15 Nebr. 
545, 19 NW 590. 

N. Y.—Jankowski v. Borden’s Con- 
densed kee Co., 176 App. Div. 453, 
162 NYS 

Pa.—-Union R., etc., Co. v. Riegel, 
93 Pa. 72. 
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I.—Canham v. Rhode Island Co., 
35 i. I. 177, 85 A 1050. 

Tex.—International, ete., R. Co. v. 
Bryant, (Civ. A.) 54 SW 364. 

Wash.—Lambert v. La Conner 
AED etc., Co., 30 Wash. 346, 70 

P 960; Roberts v. ee re, Mill 
Co., 30 Wash. 25, 70 P 

Wis.—Robinson v. sapere Rapid- 
Transit R. Co., 94 Wis. 345, 68 NW 
961, 59 AmSR 897, 34 LRA 205. 

10. U. S.— Vicksburg, etc., R. Co. 
v. O’Brien, 119 U. S. 99, 7 SCt 118, 
172, 30 L. ed. 299; Fidelity, etc., Co. 
v. Haines, 111 Fed. 337, 49 CCA 379. 

Ala.—Phcenix City Bank v. Taylor, 
196 Ala. 665, 72 S 264; Sloss-Sheffield 
Steel, etc., Co. v. Bibb, 164 Ala, 62, 
51 S 345; Memphis, etc., R. Co. v. 
Womack, 84 Ala. 149, 4 S 618; Ala- 
bama Great Southern R. Co. v. Hawk, 
72 Ala, 112, 47 eee 403; Tanner v. 
Louisville, ete., Co%, 60 Ala. 621, 

Ark.—Little Rock Rup etc., Co. v. 
New-aan, 77 Ark. 599, 92 SW 864; 
Little Rock Tract., etc., Co. v. Nelson; 
66 Ark. 494, 52 Sw 7; St. Louis, etc., 
ae v. Kelley, 61 ‘Ark. 62243 Sw 

Cal.—Luman v. Golden Ancient 
Channel Min. Co., 140 Cal. 700, 744 
P 307; Boone v. Oakland Transit Co., 
139 Cal. 490,73 P 248; Silveira v. Iver- 
sen, 128 Cal. 187, 60 ‘Pp 687; Lissak v. 
Crocker Estate Co., 119 Cal. 442, 51 
P 688; Durkee v. Central Pac, R. ‘Co., 
69 Cal. 538, 11 P 130, 58 AmR 562. 

Colo.—Trumbull v. Donahue, 18 
Colo. A. 460, 72 P 684; T. & H. Pueblo 
Bldg. Co v. Klein, ‘5 Colo. A. 348, 
38 P 608. 

Conn.—Leonard v. Mallory, 75 
Conn. 433, 53 A 778. 

D. C.—Metropolitan R. Co. v. Col- 
lins, 1 App. a 

Gn “Mihien v. McKenzie, 126 Ga. 
746, 55 SE 952; Weinkle v. Brunswick, 
ete., R. Co., 107 Ga. 367, 33 SE 471; 
Newsom v. Georgia R. Co., 66 Ga. 
57; Central R., etc., Co. v. Kelly, 58 
Ga, 107; Marsh v. South Carolina R. 
Co., 56 Ga. 274. 

Til. Momence Stone Co. v. Groves, 
197 Ill. 88, 64 NE 335; Swift v. Grif- 
fin, 109 Ill. A. 414; Druecker v. San- 
ANt06, Portiand Cement Co., 93 Ill. 


SH ee tt R. Co. v. Hammers- 


In 
ley, 28 Ind 

Iowa.—Scott v. St. Louis, etc., R. 
Co., 112 Iowa 54, 838 NW 818; Nor- 
man v. Chicago, etc., RCo; 110 Iowa 
283,108 Le NWib 97s Metropolitan Nat. 
Bank v. Commercial State Bank, 104 
Towa 682, 74 NW _ 26. 

Ky.—Early v. Louisville, ete, R. 
5 115 Ky. 13, 72 SW 348, 24 KyL 
1807; Hughes v. Louisville, etc., R. 
Co., 104 Ky. 774, 48 SW 671, 20 KyL 
1029; McLeod v. Ginther, 80 Ky. 399, 
4 KyL 276; rae etc., R. Co. 
v. Reeves, 11 SW 464, 11 KyL 14; 
Kentucky Cent. RB. Co. v. Fox, 10 KyL 
399; Hanks v. pale ae. ete., Mail 
Line, 12 Ky. Op. 

Md.—Dietrich v. ee ichicore: ete., R. 
Co., 58 Md. 347; Franklin Bank v. 
Pennsylvania, ete., Steam Nav. Co., 
11 Gill. & J. 28, 33 AmD 687. 

Mass.—Conklin v. Consolidated R. 
Co., 196 Mass. 302, 82 NE 23, 13 Ann 
Cas 857; Leistritz v. American Zy- 
lonite Co., 154 Mass. 382, 28 NE 294; 
Williamson v. Cambridge R. Co., 144 
Mass. 148, 10 NE 790; Lane v. Bryant, 
9 Gray 245, 69 AmD 282. 

Mich. —Hyatt v. Leonard Storage 
Co., 196 Mich. 337, 162 NW 951; Loose 
v. Deerfield Tp., 187 Mich. 206, 153 
NW 918. 

Mo.—Ruschenberg _ v. Southern 
Electric R. Co., 161 Mo. 70, 61 SW 
626; Barker v. tS. Louis, etc., R. Co., 
126 Mo. 148, 28 SW 866, 47 AmSR 
646, 26 LRA’ 843; Smith v. St. Louis, 
etc., R. Co., 91 Mo. 58, 3 SW 836; 
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son that they were or were not part of the res gesta, 
when the proper ground for the action taken would 
have been found in the competency vel non of the 
statements as admissions.14 

[§ 558] 7. Expressions of 
sions of opinion are not ordinarily admissible as 
part of the res gestz,!2 even though they are accom- 


Opinion. Expres- 


Aldridge v. Midland Blast Furnace 
Co., 78 Mo. 559; Adams v. Hannibal, 
etc., R. Co., 74 Mo. 553, 41 AmR 333; 
Shaefer v. Missouri Pac. R. Co., 98 
Mo. A. 445, 72 SW 154; Helm v. Mis- 
souri Pac. R. Co., 98 Mo. A. 419, 72 
SW 148; Bevis v. Baltimore, etc., R. 
Co., 26 Mo. A. 19. 

Mont. —Poindexter, etc., Live pias 
Co. v. Oregon Short Line Ra Cogzs 
Mont. 338, 83 P 886. 

Nebr. —Clancy v. Barker, 71 Nebr. 
83, 98 NW 440, 103 NW 446, 115 AmSR 
559, 69 LRA 642, 8 AnnCas 682. 

N. J.—Carey v. Wolff, 72 N. J. L. 
510, 63 A 270; Blackman v. Pa Jer- 
oon etc., R. Co., 68 N. J. L. 1, 62 A 


N. Y.—Sherman v. Delaware, etc., 
Ren COn pl OG INS Yrro42. lo NE 616: 
Hendricks v. Sixth Ave. R. Co., 44 
NSS Ys BS ar 8; Green v. New York 
Cent. Co., 4 Daly 553, 12 AbbPrNS 


473; Gnvaa v. R. & S&S. Outfitting Co., 
140 NYS 115. 

N. Sane tia v. Atlantic, ete, R. 
Co., 120 N. 508, 26 SE 784; Souther- 
land v. Wilnineton etc., R. Co., 106 
N. C. 100, 11 SE 189. 

N. D.—Balding v. Andrews, 12 N. D. 
267, 96 NW 305. 


Or.—Fredenthal v. Brown, 52 Or. 
33, 95 P 1114. 

Pa. —Briggs v. East Prong Top R., 
ete., Co., 206 Pa. 564, 56 A 36; Erie, 
etc., R. Co. v. Smith, 125 Pa. $59, 17 
A 443, 11 AmSR 895. 

S. G.—Patterson v. South Carolina 
BMC 4S: Bes 

Tenn.—-Citizens’ St. Co. v. How- 
ard, 102 Tenn. 474, 52 Rwy 864. 

Tex.— Gulf, etc., R. Co. v. York, 74 
Tex. 364, 12 SW 68; Missouri Pac. 
Rao: Via LV Vaal Tex. 409, 9 SW 346, 
10 AmSR 758, 1 LRA 500; Houston, 
ete, JRa Conw,. Hicks)72 Tex. Unrep. 
Cas... 487; ‘City R. Co. v. Wiggins, 
(Civ. INDY 52 Sw 577; Houston, ete., 
R. Co. v. Norris, (Civ. A.) 41 SW 708. 

Utah.—Meyers v. San Pedro, etc., 
R._Co., 36 Utah 807, 104 P7386. 

Va.—Jammison v. Chesapeake, etc., 
RR. VCOveo 2al Vea oe te aoe 758, 53 
pee 813. 

Va.—Hawker v. Baltimore, etc., 
R aes 15 W. Va. 628, 36 AmR 825. 

Wis:—Zentner v. Oshkosh Gas 
light Co., 126 Wis. 196, 105 NW 911; 
pie ete v. Weston, 52 Wis. 354, 9 

Eng.—Agassiz v. tense Tramway 
Co2i2te i.e Diep: EN Ss 2. 

11. See supra §§ 323- 509. 

12. Ala.—Nashville, ete, R. v. 
Moore, 148 Ala. 63, 41 S 984. 

Cal.—Boone v. Oakland Transit Co. a 
139 Cal. 490, 73 P 243. 

Colo.—Ehrhardt v. Peo., 51 Colo. 
205, 117 P 164, 

Ga— Puller v. State, 127 Ga. 47, 
55 SE 10 

Ida. Wheeler v. Oregon R., etc., 
Co., 16 Ida. 375, 102 P 347. 

lowa.—Dunn v. Chicago, ete, R. 
Co,. 130 Iowa 580, 107 NW 616, 6 
LRANS 452, 8 AnnCas 226. 

Ky.—Louisville R. Co. v. Johnson, 
at Ky. 277, 115 SW 207, 20 LRANS 


Mass.—Bradford v. Cunard SS. Co., 
147 Mass. 55, 16 NE 719; Lane v. 
Bryant, 9 Gray 245, 69 AmD 282, 

Mo.—Atkinson v. American School 
of Deteonathys ‘240 Mo. 338, 144 SW 


N. C.—In re Murray, 141 N. C. 588, 
54 SE 4385. 

Pa.—Hitchman v. Kerbaugh, 242 
Pa. 582, 89 A 669; Trexler v. Balti- 
more, etc., R. Co., 28 Pa. Super. 198. 

Tex.—Wells Fargo & Co, Express 
v. Gentry, (Civ. A.) 154 SW 363; 
Texas, etc., Co. v. Marshall, 57 Tex. 
Civ. A. 538, 122 SW 946; Texas, etc., 
R. Co. v. Bellar, 51 Tex. Civ. A. 154, 
112 SW 323; De Walt v. Houston Hast, 
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panied by acts tending to show that the declarant 
really entertained the opinion so expressed.1* 
it is not conclusive against a spontaneous exclama- 
tion of an injured person that it involves the expres- 
sion of an opinion as to the legal or physical effect of 
his injury,‘ and it has also been held that the 


EVIDENCE 


But 


opinions or conclusions of competent physicians, 
CHARACTER AND REPUTATION 


XII. 
While 

“‘character’’ and ‘‘reputation’’ are frequently used 
as synonymous,!? this use is inaccurate, in that it 


fails to recognize that ‘‘character’’ means what a 
person really is, while ‘‘reputation’’ means what he 


ts 560] <A. Distinction, 


is supposed or estimated to be.*® 
etc., a Co., 22 Tex. Civ. A. 408, 55 
SW_53 
Wosh'—Torgeson v. Hanford, 79 
Wash. 56, 139 P 648; Henry v. Seattle 
Electric Co., 55 Wash. 444, 104 P 776. 
[a] Exclusions under rule.— (1) 
A statement by a person, soon after 
an injury to another, that ‘“‘the ac- 
cident was her fault,’ was not ad- 
missible. Wheeler v. Orecon R., etc., 
Co., 16 Ida. 375, 102 P 347. (2) Dec- 
larations of bystanders as to the 
cause of an accident to a pedestrian 
struck by a street car, although con- 
temporaneous with the _ accident. 
Louisville R. Co. v. Johnson, 131 Ky. 
277, 115 SW 207, 20 LRANS 133. (3) 
In an action by a passenger for the 
misconduct of the conductor, consist- 
ing of insulting language, the state- 
ment of a fellow passenger, who 
heard the conductor’s language, 
made to the passenger after the 
termination of the dispute, that it 
was a shame for a man to have to 
take anything like that, and that the 
passenger ought to have’ slapped the 
conductor. Texas, eres R. Co. v. Mar- 
abel, 57 Tex. Civ. A. 538, 122 SW 


13. Nashville, etc., R. Co. v. Moore, 
148 Ala, aE 41 S 984; Wright v. Doe, 
4 Bing. ‘Cas. 489, 33 ECL $21, 132 
Reprint BT. 5 Cl & F. 676, 7 Reprint 
559 [aff 7 A. & B. 313, 34 ECL 178, 

112 Reprint 488]; Gresham Hotel Co. 
v. Manning, Ir. Rt Ges. 125, 

14. State v. Mace, 118 N. Cc. 1244, 
24 SE 798. 

15. New York Mut. L. Ins. Co. v. 
Tillman, 84 Tex. 31, 19 SW 294. 

16. Ala.—Gulf Red Cedar Co. v. 
Crenshaw, 169 Ala. 606, 53 S 812; Ala- 
bama City, etc., R.Co.v.Sampley, 169 
Ala. 372,53 S142; Birmingham St. R. 
Co. v. Cox, 167 Ala. 281,52 S 889; Ala- 
bama Steel, etc., Co. v. Tallant, 165 
Ala. 521, 51 S 885; Montgomery- 
Moore Mfg. Co. v. Leith, 162 Ala. 246, 
50 S 210; Long v. Cummings, 156 Ala. 
577, 47 s 109; Morris v. McClellan, 
154’ Ala. 639, 458 641, 16 AnnCas 305; 
Montgomery Tract. Co. v. Fitzpatrick, 
149 Ala. 511, 43 S 136, 9 LRANS 851; 
Empire Coal Co. v. Gravlee, 9 Ala. A. 
657, 64 S 207. 

Cal.—Peo. v. Majors, 65 Cal. 138, 
P 597, 52 AmR 295; Peo. v. Cyty, “i 
Cal. A. 702, 106 P 257. 

Colo.—Union Casualty, etc., Co. v. 
Mondy, 18 Colo. A. 395, 71 P 677. 

Del.—Baldwin v. People’s R. Co., 
23 Del. 81, 76 A 1088. 

Ga.—Travelers’ Ins. Co. v. Shep- 
pard, 85 Ga. 751, 12 SE 18. 

Til.— Citizens’ Gas-Light, etce., Co. 
v. O’Brien, 118 Ill. 174, 8 NE 310; 
Chicago, ete., R. Co. v. Kinnare, 76 


ill 

Ind.—Davidson v. State, 135 Ind. 
254, 34 NE 972, 

Towa.—Fritz v. Chicago Grain, etc., 
Co., 1386 Towa 699, 114 NW a: 


Ky.—Louisville, etc., Co, 
164 Ky. 557, 175 Row 1039; 


Owens, 
Louisville, ete., R. Co. v. Messer, 164 
Ky: 218, Brayton Vie 


175 ‘Sw 360; 
Spooner 5 Ky. 63. 
Me.—State v. Wagner, 61 Me. 178. 
Mass.—Com. Holmes, 157 Mass. 
233, 3 NE 6, 34 YAmSR 270. 
Mich.—Proper v. Lake Shore, etce., 


the terms 
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stated while examining a patient, may be admissible 
as part of the res gestez.1® 

[§ 559] D. Attendant 
or circumstances attendant upon the main fact in 
issue may be shown as part of the res geste, 
although they involve no idea of action,?¢ 


Circumstances. Facts 


[§ 561] B. Admissibility of Evidence of Char- 
acter—1. General Rule. 
a general rule of evidence that the character of a 
party to an action is not a proper subject of 
inquiry,® for while it is recognized that ground for 


It is well established as 


an inference of some logically probative force as to 


R. Co., 186 Mich. 352, 99 NW 283. 
i sssg Brown v. State, 72 Miss. 997, 

Mo.—Gill v. Gaha ota Oy 178 SW 495; 
Shore v. Dunham, (A 78 SW 900; 
Houts_ v. Pu 162 iM. A. 477, 
142 SW 806. 

Mont.—State v. Donyes, 14 Mont. 
70, 35 P 455 

Nebr.—Clough v. State, 7 Nebr. 

N. H.—Murray v. Boston, ete., R. 
Cot. 72) N. Hi: 32) 541A 289, 61 LRA 
495; Willey v. Portsmouth, 64 N. H. 
214, 9 A 220; Wyman v. Perkins, 39 
4 a. 218; Tucker v. Peaslee, 36 N. 
ue 185: 181; Willis v. Quimby, 31 N. 

. 485 

N. Y.—McKee ‘3 Peo., 36° N..Ys/2138, 
1 Transer. A. 1, 3 AbbPrNS 216, 34 
HowPr 230; Brand v. Borden’s Con- 
densed Milk Co., 95 App. Div. 64, 88 
NYS 460. 

Or.—Moulton v. tle Johns Lumber 
Co., 61 Or. 62, 120 P 1057. 
spre oom v. Twitchell, 1 Brewst. 

Tenn.—Links v. State, 13 Lea 701. 

Tex.—Motor Works v. Churchill, 
(Civ. A.) 175 SW 785; St. Louis 
Southwestern R. Co. v. Moore, (Civ. 
A.) 173 SW 904. 

Utah.—State v. Hayes, 14 Utah 118, 
46 P 752. 

Vt.—State v. Taylor, 70 Vt. 1,39 A 
447, 67 AmSR 648, 42 LRA 673. 
ony feed v. Com., 98 Va. 817, 36 

Wash.—State v. Craemer, 12 Wash. 
217, 40 P 944 [writ of error dism 164 
Uys: 704, 17 SCt 993, 41 L, ed. 1183 
mem]. 

Wis. he v. State, 117 Wis. 596, 
94 NW 

[a] This rule admits proof of: (1) 
The appearance of a person or thing. 
Hereford v. Combs, 126 Ala. 369, 28 
S 582; Travelers’ Ins. Co, v. Shep- 
pard, 85 Ga. 751, 12 SE 18; Moughon 
v. State, 57 Ga. 102; Peo. v. Foley, 64 
Mich. 148, 31 NW 94; Brown v. State, 
72 Miss. 997, 17 S 278; State v. Ram- 
sey, 82 Mo. 133; Clough v. State, 7 
Nebr. 320; De Long v. Delaware, etc., 
Rico; 37 Hun (N. Y.). 282; Com. v. 
Twitchell, 1 Brewst, (Pa.) 551; Mar- 
tinez v. State, (Tex. Cr.) 57 SW 838. 
(2) _Physical conditions generally. 
Goodwin v. State, 102 Ala. 87, 15 S 
571; Strom v. Postal Tel. -Cable Coy 
200° Tl. A. 481; Wagner v. Chicago, 
ete., R. Co., 200 Ill. A 305 {aff 277 
Til. 414, 115 NB 201]; Chicago, etc., 
R. Co. v. Prohl, (Ind. A.) 115 NE 
962; State v. Donyes, 14 Mont. 70, 35 
ik 455; Peo, v. Minisci, 12 NYSt 7193 
Gibson v. State, 23 Tex. A, 414, 
SW _ 3:14; Tilley v. Com., 89 Va. 136. 
15 SE 526. (3) Physical conditions 
around the body of a deceased per- 
son. Davidson v. State, 135 Ind. 254, 
34 NE 972; State v. Fitzgerald, 130 
Mo. 407, 32 SW 1113. (4) The con- 
dition of the body of a deceased per- 
son. Peo. v. Majors, 65 Cal. 188, 3 P 
597,.52 AmR 295; Com. v. Holmes, 
157 Mass. 233, 3 NE 6, 34 AmSR 270. 
(5) The condition of the clothing of a 
deceased person. Peo. v. Majors, 65 
Cal, 138, 3 P 597, 52 AmR 295; State 
v. Fitzgerald, 130 Mo. 407, 32 SW 
1113. (6) The condition of an injured 


person. Starks v. State, 137 Ala. 9, 

34 S 687; Union ee ete., Co. v. 

Mondy, 18 Colo. A - 395, 7 Pp 677; State 

v. Wagner, 61 Me. 178; Com. v. Me- 

Pike, 3 Cush. (Mass.) 181, 50 AmD 

727; Murray v. Boston, etc., R. Cos 

72 N. H. 32, 54 A 289, 61 LRA 495: 

St. Louis Southwestern Re Cox-tve 

Brown, 30 Tex. Civ. A. 57, 69 SW 1010; 

Bliss v. State, 117 Wis. 596, 94 NW 

825. (7) The condition of a person 

who partook of the same liquor as a 

deceased person. Peo. v. Robinson, 

2 Park. Cr. (N. Y.) 235. (8) Intoxi- 

cation of a person. -Herrick v. Wixon, 

121 Mich. 384, 86 NW 117, 81 NW 

333; Garner v. State, (Tex. Cr.) 64 

sw 1044. (9) The presence of other 

minors at a sale of liquor to an al- 
leged minor, Gray v. State, 44 Tex. 

Cr. 470, 72 SW 169. (10) The lack 

of repair on certain premises. Citi- 

zens’ Gas-Light, etc., Co. v. O’Brien, 

118 Ill. 174, 8 NE 310. (11) Amuse- 

ment on the part of the spectators o 

an accident. Alabama Great Southern 

ORS v. Johnson, 14 Ala. A, 558, 71 
17. U. S.—Knode v. Williamson, 

17 Wall. 586, 21 L. ed. 670. 
Iowa.—State v. Egan, 59 Iowa 636, 

13 NW 730. 

Me.—Phillips v. Kinegfield, 19 Me. 
375, 36 AmD 760. 

Md.—World v. State, 50 Md. 49. 

Minn.—Lydiard v. Minneapolis 
Daily News Co., 110 Minn. 140, 124 
piss 985, 19 AnnCas 985. 

Nebr.-—Berneker v. State, 40 Nebr. 

810, 59 NW 3872. 

Nev.—State v. Pearce, 15 Nev. 188. 
ae H.—Matthews v. Huntley, 9 N. 

Pa. 8 ite v. Lightner, a Sere. & 
nS 198; Kimmel v. Kimmel, 3 Sere. & 

336, 8 AmD 655. 

; ae. ae "State v. Wilson, 15 R. I. 180, 
Vt.—Powers v. Leach, 26 Vt. 270. 
Bng.—Reg. v. Rowton, L. & C. 520. 
N. B.—Burke v. Scribner, 16 N. 

B. 652. 
“As a subjective term, certainly in 

the minds of others, one’s character 

is the agg regate, or the abstract, of 
other men’s opinions of one.” Pow- 

ers v. Leach, 26 Vt. 270, 278. 

[a] Among reasons for this con- 
fusion are the circumstances that: 
(1) In defending under a plea of the 
truth of an alleged libel or slander 
defendant. may prove the actual ex- 
istence of the trait of character 
charged. Matthews v. Huntley, 9 N. 
H. 146. See Libel and Slander [25 
Cye 413]. (2) The existence of a 
trait of character is properly proved 
by establishing the ee of a 
Bab pat regarding. it. ee infra § 


N. H.—State v. Lapage, 57 
ut S45, 24 AmR ae ee 
Aone —Burns v. State, %5 Oh. St. 407, 

Or. oy omen v. Frank, 6 Or. 212. 
wena Beg ack! v. Tate, 255 Pa. 56, 
: peste .—State v. Wilson, 15 R. I; 180, 

See Character 11 C. J. 288; Reputa- 
tion Se Cyc 1623]. 

19. U. S—Thompson vy. Bowie, 4 
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whether or not a person did a certain act may be | furnished by the fact that his character is such as 


Wall. 468, 18 L. ed. 423; Vandeventer 
v. Kansas City Traders’ Nat. Bank, 
241 Fed. 584, 154 CCA 360; Quinalty 
v. Temple, 176 Fed. 675. 99) ‘CCA? Bib; 
27 LRANS 1114; Morgan v. Barnhill, 
118 Fed. 24, 55 CCA 1; Ketland v. 
Bissett, 14 EF. Cas. No. 7,742, 1 Wash. 
CC. 144; Wright v. Schroeder, 30 F. 
Cas. No. Bilge 091; 2 Curt? 548° 
Ala.—Lord v. Calhoun, 162 Ala. 444, 
50 S 402; Davis v. Sanders, 133 Ala. 
Zl5, 32 s 499; Lord v. Mobill, 113 
Ala. 360, 21 S 366; South, etc., R. Co. 
Vv. Chappell, 61 Ala. 527; Holley v. 
Burgess, 9 Ala. 728; Rhodes v. Ijames, 
7 Ala. 574, 42 AmD 604; Greenwood 
Café v. Walsh, 15 Ala. A. 519, 74 S 
82, 84 [quot Cyc]. 
‘Ar k.—U. S. Annuity, etc., Ins. Co. 
v. Peak, 122 Ark. 58, 182 SW 565; 
St. Louis, etc., R. Co. v. Stroud, 67 
Ark. 172; 56 SW 870; Powers v. Arm- 
strong, 62 Ark. 267, 35 SW 228. 
Cal.—Vance v. Richardson, 110 Cal. 
414, 42 P 909; Van Horn y. Van Horn, 
GreCals ea tos Oo  2G0F 
Conn.—Roberts v. Ellsworth, 11 
Conn. 290; Humphrey v. Humphrey, 
7 Conn. 416; Stow v. Converse, 3 
Conn. 325, 8 AmD 189; Woodruff v. 
Whittlesey, Kirby ha 
Ga.—Atlanta, ete oR Co. v. Smith, 
94 Ga. 107, 20 SE 763; Mauldin v. 
Gainey, 15 Ga. A. 353, 83 SE 276. 
Ill.—Cummins v. Crawford, 88 Ill. 
812, 30 AmR 558; Sprague v. Craig, 
61 Ill. 288; Kozlowski v. Chicago, 113 
A. b18; Ellwood v. Walter, 103 
Ind.—Volker v. State, 177 Ind. 159, 
97 NE 422; Jones v. Layman, 123 Ind. 
569, 24 NE 3638; Continental Ins.. Co. 
v. Jachnichen, 110 Ind. 59, 10 NE 636, 


59 AmR 194; Elliott v. Russell, 92 
Ind. 526; American Express Co. v. 
Patterson, 73 Ind. 430; Gebhardt v. 
Burkett, 57 Ind. 378, 26 AmR 61; 


Haun v. Wilson, 28 Ind. 296; Miles v. 
Vanhorn, 17 Ind. 245, 79 AmD 477; 
Church v. Drummond, 7 Ind. 17; Mc- 
Cabe v. Platter, 6 Blackf. 405; Harri- 
son v. Russell, Wils. 391; In re Dar- 
row, (A.) 83 NE 1026; Treschman v. 
Treschman, 28 Ind. A. 206, 61 NE 961; 
Breedlove v. Breedlove, 27 Ind. A. 
560, 61 NE 797; Hughes v. Nolte, 7 
Ind. A. 526, 34 NE 745. 

Iowa.—Barrett ov. Barrett, 182 
Iowa 1305, 166 NW 685; Porter v. 
Whitlock, 142 Iowa 66, 120 NW 649. 

Kan.—Erb v. Popritz, 59 Kan. 264, 
52 P 871, 68 AmSR 362; Southern 
Kansas R. Co. v. Robbins, 43 Kan. 
145, 23) P 113; Atchison, etc., R: Co. 
v. Gants; 38 "Kan. 608, 17 Pp 54) 15 
AmSR 780. 

Ky.—Louisville, etc, Co. 
Owens, 164 Ky. 557, 175 Row 1039: 
Chesapeake, etc., R. Co. v. Riddle, 72 
SW 22, 24 KyL 1687; Morris v. Hazel- 
wood, 1 Bush 208; Revill v. Pettit, 3 
Mete. 314; Ogden v. Ogden, 13 Ky. Op. 
35; West v. Mason, 2 Ky. Op. 316. 
or tee v. Bebee, 134 La. 128, 

Me.—Pierce v. Cole, 110 Me. 134, 
85 A 567; Dunham v. Rackliff, 71 Me. 
345; Soule v. Bruce, 67 Me. 584; Thay- 
er v. Boyle, 30 Me. 475; Potter v. 
Webb, 6 Me. 14. 

Md.—Martin v. Good, 14 Md. 398, 
G: AmD 545; Brooke v. Berry, 2 Gill 
83 


Mass.—Whitney v. Lynch, 222 
Mass. 112, 109 NE 826; Schmidt v. 
Schmidt, 216 Mass. 572, 104 NE 474; 
Stearns v. Long, 215 Mass. 152, 102 
NE 326, AnnCasi915D 906; Colburn 
v. Marble, 196 Mass. 376, 82 NE 28, 
124 AmSR 561; Hamsy v. Mudarri, 
195 Mass. 418, 81 NE 266; Lamagde- 
Jaine v. Tremblay, 162 Mass. 339, 39 
NE 38; McCarty v. Leary, 118 Mass. 
509; McDonald v. Savoy, 110 Mass. 
49; ‘Clement v. Kimball, 98 Mass. 535; 
Atwood v. Dearborn, 1 Allen 483, 79 
AmD 755; ‘Tenney v. Tuttle, 1 Allen 
185; Heywood v. Reed, 4 Gray 574; 
Harding v. Brooks, 5 Pick. 244. 

Mich.—McQuisten v. Detroit Citi- 
zens’ St. R. Co., 150 Mich. 332, 113 
‘NW 1118, 147 Mich. 67, 110 NW 118; 
Adams v. Elseffer, 152 Mich. 100, 92 
NW 772; Wolf v. Troxell, 94 Mich. 573, 
54 NW~388; Klein v. Bayer, 81 Mich. 
2338, 45 NW 991; Hitehcock v. Moore, 


70 Mich. 112, 37 NW 914, 14 AmSR 
474; Howard v. Patrick, 43 Mich. 121, 


5 NW 84; Munroe v. Godkin, 111 
Mich. 183, 69 NW 244. 
Miss. —Berry v. Jones, 106 Miss. 


115, 68 S 341; Peinkattt v. Brinker, 62 
Miss. 255, 52 AmR 1838. 

Mo.—State v. Blakemore, 275 Mo. 
695, 205 SW 626; Lar port v. General 
Acc., etc., Assur. Corp., 272 Mo. 19, 
197 SW 95; Milan Bank v. Richmond, 
235 Mo. 532, 139 SW 352; Black v. 
Epstein, 221 Mo. 286, 120 SW 754; 
Dudley v. McCluer, 65 Mo. 241, 27 
AmR 273; Rogers v. Troost, 51 Mo. 
470; Gutzwiller v. Lackman, 23 Mo. 
168; Boggs v. Lynch, 22 Mo. 563; 
Owens v. Fanning, (A.) 205 SW 69; 
Deubler v. St. Louis United R. Co., 195 
Mo. A. 658, 187 See 813; Gourley v. 
Callahan, 190 Mo. 666, 176 SW 239; 
Keet-Roundtree ore: Goods CO ews 
Hodges, 175 Mo. A. 484, 161 SW 862; 
Strother v. McFarland, 166 Mo. A. 
364, 148 SW 988; Hatch v. Bayless, 
164 Mo, A. 216, 146 SW 839; Shoffner 
v. Fink, 163 Mo. A. 1138, 116, 145 SW 
504 [quot Cyc]; Stewart v. Watson, 
133 Mo. A, 44, 112 SW 762; Alkire 
Grocer Co. v. Tagart, 78 Mo. A. 166; 
Home Lumber Co. v. Hartman, 45 Mo. 
A. 647; Kennedy v. Holladay, 25 Mo. 
iene Brennan v. Tracy, 2 Mo. A. 

Nebr.—Diers v. Mallon, 46 Nebr. 
121, 64 NW 722, 50 AmSR 598. 

N. H.—Boardman v. Woodman, 47 
N. H. 120; Dame v. Kenney, 25 N. H. 
wrt Matthews v. Huntley, 9 N. H. 


N. Y.—New York Guaranty, etc., 
Co. v. Gleason, 78 N. Y. 503, 7 AbbN 
Cas 334; Pratt v. Andrews, 4 N. Y. 
493; Houghtaling Vv. Kilderhouse, 1 
N.Y. .530;. Taylor v.. Heft,.150 App. 
Div. 509, 185 NYS 450, 452 [cit Cyc]; 
Senecal v. Thousand Island Steam- 
boat Co., 79 Hun 574, 29 NYS 884; 
Bracy v. Kibbe, 31 Barb. 273; Jacobs 
v. Duke, 1 E. D. Smith 271; Meyer v. 
Suburban Home Co., 25 Misc. 686, 55 
NYS 566 [aff 25 Misc. 311, 54 NYS 
568]; Rollins v. Griffin, 7 Misc. 232, 
27 NYS 269; Gough v. St. John, 16 
Wend. 646 [overr Ruan v. Perry, 3 
Cai. 120]; Inman v. Foster, 8 Wend. 
602; Fowler v. 4tna F. Ins. Co.576 
Cow. rid 16° AmD 460. 

N. C.—Sigmon v. Shell, 165 N. C. 
582, 81 SE 739; Wilson Lumber, etc.. 
Cos Vv. Atkinson, 162°>N4C..'298,.78 SE 
212, 49 LRANS 733; Butler v. South 
Ganolinag,. ete; Ry Co..at30" NisGis15, 
40 SE 770; Marcom v. Adams, 122 N. 
C, 222, 29 SE 333; Emery v. Raleigh, 
ete., R. Co. 102 N. C. 209, 9 SH 139, 
11 AmSR 727; Clements v. Rogers, 95 
N. C. 248; Heilege v. Dumas, 65 N. C. 
214; McRae v. Lilly, 23 N. Ss 118; Jef- 
fries Vv. d2arris,.10icN.C. 

Or.—MciIntosh v. MoNaite 43 Ornbr, 
126 P 9; Munkers v. Farmers’ Ins. Go., 
30 Or. 211, 46 P 850; Cooper v. Phipps, 
24, Ory 357,838 P 985,22 LRA 836. 

Pa.—Shirley v. Keagy, 126 Pa. 282, 
17 A 607; Baltimore, etc., R. Co. v. Col- 
vin, 118 Pa. 230, 12 A 387; American 
FR. dIns..Co..v. Hazen, 110, Pa: 530,.1 
A 605; Battles v. Laudenslager, 84 Pa. 
446; Painter v. Drum, 40 Pa. 467; 
Porter v. Seiler, 23 Pa, 424, 62 AmD 
341; Tibbs v. Brown, 2 Grant 39; At- 
kinson v. Graham, 5 Watts 411; Wil- 
son v. Sproul, 3 Penr. & W. 49; Black- 
burn v. Holliday, 12 Serge. & R. 140; 
Anderson v. Long, 10 Serge. & R. 55: 
Wood v. Bradbury, 42 Legint 436. 

I.—Hampson v. Taylor, 15 R. I. 
83, aN ee 23 A 732 

Ss. GC—Trimble v. Carlisle, 10S sore. 
411, 88 SE 28; Dennis v. Columbia 
Electric St. R., ete: 71 Coz, 93482) iC: 
295, 76 SE 711; McKenzie v. Allen, 34 
8. ¢C. L. 546. 

Tex.—Wolf v. Perryman, 82 Tex. 
112, 17 SW 772; Stone v. Day, 69 Tex. 
13, 5 SW 642, 5 AmSR 17; Redus v. 
Burnett, 59 Tex. 576; Sikes v. Keller, 
(Civ. A.) 197 SW 311; Graham v. 
Kesseler, (Civ. A.) 192 Sw 299; Gor- 
don v. Texas, etc., Mercantile, etc., 
©o;;. (Civ, A:) 190. SW.. 748;... Tay- 
lor Bros. Jewelry Co. v. Kelley, 
(Civ. A.) 189 SW 340; Wilmot 
v. Fore, (Civ. A.) 163 SW 1014; Boid- 
ers v. Dooley, (Civ. A.) 154 SW 614; 


Houston Electric Co. v. Jones, 61 
Tex. Civ. A. 281, 129 SW 863; Mul- 
linax v. Pyron- 58 Tex. Civ. A. 253, 
123 SW 1139; McHay v. Peterson, 
52 eDex: .Civen Ac. Lobe 1 Lor SW. .98.ls 
Donaldson v. Dobbs, 35 Tex. Civ, A. 
439, 80 SW 1084; Hurst v. Benson, 
(Civ:' A;)) 71 SW, 4173 “Timmony. ‘v: 
Burns, (Civ. A.) 42 SW 133; Roach 
Vv. Crume, (Civ. A.) 41 SW 86; Rankin 
v. Busby, (Civ. A.) 25 SW 678; Net- 
tles v. Somervell, 8 Tex. Civ. A, 627, 
25 SW 658. 

Vt.—Sanders v. Burnham, 91 Vt. 
480, 100 A 905, 907 [quot Cyc]; Wright 
v. McKee, 37 Vt. 161; Lander v. 
Seaver, 32 Vt. 114, 76 AmD 156; 
Haynes v. Sinclair, 23 Vt. 108. 

Va.—National Union F. Ins. Co, v. 
Burkholder, 116 Va. 942, 83 SE 404. 

Wash.-—Kangley v. Rogers, 85 
Wash. 250, 147 P 898. 

W. Va.—Claiborne v. Chesapeake, 
oie R. Co. 46 W. Va. 363, 33 S 

Eng.—Dodd vy. Norris, 3 Campb. 
519; Bamfield v. Massey, 1 Campb. 
460; Cornwall v. Richardson, R. & M. 
305, 21 ECL 758. 

“In civil proceedings, unless the 
character of a party be directly put 
in issue, by the proceeding itself, 
evidence of his general character is 
not admissible.” Ward v. Herndon, 5 
Port. (Ala.) 382, 386, 

“In civil actions generally, the 
character of neither party is in issue 
and cannot be the subject of attack 
unless it is first supported by the ad- 
versary or placed in issue by the 
nature of the proceeding itself.” 
Stewart v. Watson, 133 Mo. A. 44, 47, 
112 SW 762. 

[a] Reasons for the rule (1) are 
found in ‘the usual slight probative 
value of a party’s character, and 

its confusion of issues to little 
purpose. ” Gould v. Bebee, 134 La. 
123, 638 S 848 [quot Greenleaf Ev. 
(16th ed.) § 14b (4) p 40]. (2) “An 
additional reason for excluding such 
testimony is because of an auxiliary 
policy, its practical inconvenience. 
It is a kind of evidence that is easily 
manufactured, is liable to abuse, and 
if in common use in the courts, as 
likely to mislead as to guide aright; 
and it should not be extended to civil 
actions where the issue relates to a 
simple assault, or to the fraud, de- 
ceit, or negligence of the defendant, 
or to similar actions, fur they are not 
within the reasons which may be sug- 
gested for the admission of evidence 
of good character in exceptional civil 
actions. Hosmer, C. J., in Stow v. 
Converse, 3 Conn. 325, 8 AmD 189, 
where testimony of the’ plaintiff's 
good character was not received to 
rebut a slander, says: ‘It is not only 
in contravention of the fundamental 
rule that evidence shall be confined 
to the issue, to admit such testi- 
mony, but it would be infinitely dan- 
gerous to the administration of jus- 
tice. Instead of meeting a charge 
of misconduct by testimony evincive 
of not having misconducted, general 
character would become the principal 
evidence in most cases; and he who 
could throng the court with witnesses 
to establish his reputation in gen- 
eral would shelter himself from the 
wrongs he had perpetrated.’ Thime iat 
every case where an act of dishonesty 
is imputed the imputation may be 
met by such evidence, then there are 
few cases into which such evidence 
might not be introduced; trials would 
be insupportably tedious, and the re- 
sult of a trial would as often depend 
upon the popularity of a party as 
upon the merits of his case. These 
considerations suggest the propriety 
of adhering closely to the rules which 
have been established to regulate the 
admission of evidence of reputation 
concerning general character.” Gould 
v. Bebee, 134 La, 123, 127, 63 S 848. 

[b] Such evidence has been re- 
jected in actions: (1) Against a 
notary and the sureties on his official 
bond for a false certificate of acknowl- 
edgment. Kangley v. Rogers, 85 Wash. 
250, 147 P 898 (2) Against a tax 
collector for conversion of plaintiff’s 


472, [22.0.5] 


might reasonably be expected to 


toward or against such an act,?° this consideration 
is outweighed by the practical objections to open- 
ing the door to this class of evidence.?+ 

The character of a third person cannot, as a rule, 
be shown in a civil action.any more than the char- 


acter of a party.” 


[§ 562] 2. Where Character in Issue. 
the nature of the action is such that the character 
of one of the parties®* or of a third person?‘ is put 
in issue, evidence of character is admissible.?® 

[§ 563] 3. Where Character Relevant. Char- 
acter may be a relevant fact? apart from any in- 
ference as to conduct arising therefrom,?7 


property in payment of her husband’s 
taxes. Strother v. McFarland, 166 Mo. 
A. 364, 148 SW 988. (3) For breach 
of contract to buy property. Mauldin 
gv. Gainey, 15 Ga. A. 353, 83 SE 276 
(character of plaintiff). (4) For the 
price of property sold. _McIntosh v. 
MeNair, 63 Or. 57, 126 P 9. (5) By 
physician for services. Jeffries v. 
Harris, 10 N. C. 105. (6) By fireman 
for an alleged illegal dismissal. 
O’Neill v. Register, 75 Md. 425, 23 
A 960. (7) For services in training a 
colt. Rollins v. Griffin, 7 Misc. 232. 27 
NYS 269. (8) For personal injuries. 
Atlanta, etc., R. Co. v. Smith, 94 Ga. 
107, 20 SE 768; Indianapolis, etc., R. 
Co. v. Bush, 101 Ind. 582; Adams v. 
Chicago, etc. R. Co. 93 Iowa 565, 61 
NW 1059; Revill v. Pettit, 3 Metce. 
(Ky.) 314; McDonald v. Savoy, 110 
Mass. 49; Hodges v. Hill, 175 Mo. A. 
441,161 SW 6383; Houston, etc., R. Co. 
v. Swancey, (Tex. Civ. A.) 128 SW 
677. (9) For money ioaned and work 
performed. Mullinax v. Pyron, 58 Tex. 
Civ. A. 253, 1238 SW 1139. (10) For 
boarding and earing for defendant’s 
son. Taylor v. Heft, 150 App. Div. 
509, 135 NYS 450. (11) On an account. 
Lord v. Calhoun, 162 Ala. 444, 50 S 
402 (immoral relations between de- 


fendants). (12) To recover posses- 
sion of land. Ramapo Mfg. Co. v. 
Mapes, 216 N. Y. 362, 110 ‘NE 772 


[rev 159 App. Div. 916, 144 NYS 1141 
mem]. (18) To set aside a con- 
veyance as fraudulent against cred- 
itors. Black v. Epstein, 221 Mo. 286, 
120 SW 754. (14) To avoid an assign- 
ment of a chose in action. McHay 
v. Peterson, 52 Tex. Civ. A. 195, 113 
SW 981. (15) To compel the execu- 
tion of a deed. SBoiders v. Dooley, 
(Tex. Civ. A.) 154 SW 614. It has also 
been rejected in: (16) A will contest. 
Thomas v. Thomas, (Mo.) 186 SW 
993. (17) Proceedings to determine 
a claim against a decedent’s estate. 
Shoffner v. Fink, 163 Mo. A. 118, 145 
Sw 504. (18) Proceedings on a claim 
by a third person to attached prop- 
erty. Keet-Roundtree Dry Goods Co. 
v. Hodges, 175 Mo. A. 484, 161 SW 862 
(it is error to permit an interpleader 
claiming goods levied on in attach- 
ment to show that his general repu- 


tation for truth and veracity is 
good). 
20. Wilson Lumber, etc., Co. v. 


Atkinson, 162 N. C. 298, 78 SH 212, 

214, 49 LRANS 733 [quot Cyc]; San- 

ders v. Burnham, 91 Vt. 480, 100 A 

905, 907 nape Cyc]; Reg. v. Rowton, 
rhe #13) ° 


L. & C 

21. See cases supra note 19. 

22. U. S.—Quinalty v. Temple, 176 
Hed. 67, 99 CCA 375, 27 URANS D104; 

Conn. '—In re Durant, 80 Conn. 140, 
67 A 497, 10 AnnCas 539. 

Ill.—Shaw v. Corministon. lit re 


A. 232. 
80 Mich. 


Mich.—Boick v. Bissell, 
260, 45 NW 55. 
Okl.—Great Western L, Ins. Co. v 


Sparks, 38 Okl. 395, 132 P 1092, 49 
LRANS 724, 

ty iets a v. Holliday, 12 
Serge. & R. 14 


R. hint v. Zambarano, 36 R. 
22 SOA Ob. 

Tex.—Redus_ v. Burnett, 59 Tex. 
576; Wilmot v. Fore, (Civ. A.) 163 
Sw 1014. 


EVIDENCE 


predispose him 


[$§ 561-562 


where this is the case, evidence of the character of 
the person in question is admissible.?® 
the damages claimed embrace injury to feelings, as 
in actions involving chastity,?? malicious prosecu- 
tion,*° false imprisonment, *t or libel or slander,*? 
it may be shown that plaintiff’ s character is such 


So, where 


that less than a normal injury in this particular 


Where 


and 


fa] This rule has been applied to 
exclude evidence of the character of: 
(1) The driver of a truck belonging 
to defendant, for an injury by which 
plaintiff sued.  Boick v. Bissell, 80 
Mich. 260, 45 NW 55. (2) A chauffeur 
involved in an accident. Shaw v. 
Corrington, 171 Ill. A. 232. (3) A 
grantor, under whom one of the 
parties to an action of trespass to 
try title claimed. Quinalty v. Tem- 
ple, 176 Fed. 67, 99 CCA 375, 27 
LRANS 1114.. (4) A remote vendor 
of a party in ejectment. Rankin v. 

Busby, (Tex. Civ. A.) 25 SW 678. (5) 
A surveyor who made a survey of 
the land which is the subject matter 
of the action. Blackburn v. Holliday, 
12 Serg. & R. (Pa.) 140. (6) The in- 
sured, in an action on a life insurance 
policy, defended on the ground of 
fraud in procuring the policy. Great 
Western L. Ins. Co. v. Sparks, 38 
OkKl. 395, 1382 P 1092, 49 LRANS "724. 
(7) The principal, in an action against 
a surety who denied having sig -d 
the bond sued on. Cimini v. Zam- 
barano, 36 R. I. 122, 89 A 295. (8) 
A detective with whom an attorney 
had conspired, in disbarment pro- 
ceedings. In re Durant, 80 Conn. 
140, 67 A 497, 10 AnnCas 539 
Ala.—Goldsmith v. Picard, 27 
Ala, 142. 

Cal.—Ficken v. Jones, 28 Cal. 618. 

Ga.—Falkner v. Behr, 75 Ga. 671; 
McNabb v. Lockhart, 18 Ga. 495. 

lowa.—Hardwick v. Hardwick, 130 
Iowa .230, 106 NW 639. 

Ky.—Louisville, ete, R. Co. 
Owens, 164 Ky. 557, 175 SW i039; 
West v. Mason, 2 Ky. Op. 316 
ier ‘Leonard v. ANian, {1 Cush. 

Mo.—Gourley v. Callahan, 190 Mo. 
A. 666, 176 SW 2389; Hatch v. Bayless, 
164 Mo. A. 216, 146 SW 839. 
aa Y.—Inman vy. Foster, 8 Wend. 

Pa.—Porter v. Seiler, 23 Pa. 424, 62 
AmD 341. 

Tex.—Houston Chronicle Pub. Co. 
v. Tiernan, (Civ. A.) 171 SW 542; 
Cudlipp v. C. R. Cummings Export 
Co., (Civ. A.) 149 SW 444; Largent 
Vv. Beard, (Civ. A.) 538 SW 90 

[a] Tilustrations. — (1)- Where 
truth is pleaded as a defense in an 
action for slander, the character of 
plaintiff is in issue, and evidence 
thereof is admissible. Leonard v. 
Allen, 11 Cush. (Mass.) 241; Inman 
v. Foster, 8 Wend. (N. Y.) 602. (2) 
Where defendant, in an action for in- 
ducing plaintiff's husband to aban- 
don her, alleges bad character of 
plaintiff in mitigation of damages, 
evidence in support of the allegation 
is admissible. Hardwick v. Hard- 
wick, 130 Iowa 230, 106 NW 639. 

24, O’Dell v. Goff, 153 Mich. 648, 
117 NW 59; Pratt v. Andrews, 4 N. 
Y. 493; Irvin v. Johnson, (Tex. Civ. 
A.) 170 °SWe 1059: Cudlipp. ve Ga R: 
Cummings Export Co., (Tex. Civ. A.) 
149 SW 444; Sheen v. Bumpstead, 2 
H. & C. 198, 159 Reprint 80. 

fa] TIllustration.—Where the reg- 
ularity of a notary’s acts in taking 
the acknowledgment of a deed is at- 
tacked, evidence concerning the 
notary’s reputation is admissible. 
Irvin v. Johnson, (Tex. Civ. A.) 170 
SW 1059. 


could be inflicted by the acts of defendant.** 
also, where the intent of a party is a material 
inquiry, and the facts and circumstances shown in 
evidence leave the question of intent in doubt, the 
character of the party may be shown to aid in the 
determination of such question.®* 


So 


25. Ala.—Goldsmith v. Picard, 27 
Ala. 142. 
BRS .—Burnett v. Simpkins, 24 Ill. 

Ind.—Hughes v. Nolte, 7 Ind. A. 
526, 34 NE 745. 

Mass.—Colburn v. Marble, 196 


Mass. 376, 82 NE 28, 124 AmSR 561; 
Re ch bes v. Coffin, 157 Mass. 478, 32 


Minn.—Bingham vy. Bernard, 36 
Minn. 114, 30 NW 404. : 
Mo.—Dudley v. McCluer, 65 Mo. 


241, ae AmR 2738. 
N. Y.—Young v. Johnson, 123 N. Y. 
226, 25 NE 363. 
sore .—Von Storch v. Griffin, 77 Pa. 
Alta.—Collard v. 
Alta. L. 187. 
Ont.—McGregor v. McArthur, 5 U. 


Armstrong, 6 


CAC2R 4935 i CSET SY, v. Grundy, 39 
UrrvC5 OB: 316: 
[a] cree for chastity see 


Assault and Battery § 122; Breach of 
Promise to Marry § 83; Rape [33 Cyc 
1523]; Seduction [35 Cye 1348]. 

26. Mich.—Baumier v. Antiau, 79 
Mich. 509, 44 NW 939. 
Poteek: —Mullins v. Cottrell, 41 Miss. 


ee ees v. Starr, 41 Oh. St. 
Tex.—Houston Chronicle Pub. Co. 

v. Tiernan, (Civ. A.) 171 SW 542. 

oy Rowe v. Kile, Gilm. (21 Va.) 


[a] TIllustration.—In a _ suit for 


|services rendered by a sister to a 


brother, where defendant claimed 
that plaintiff was to live with him 
only so long as they could agree, evi- 
dence was received to show that the 
sister was of a nervous, peevish, and 
disagreeable temper, and that none 
of her relatives who had tried to live 
with her could do so, and that the 
brother knew these facts at the time 
of making the arrangement. Tomp- 
kins v. Starr, 41 Oh. St. 305. 

[hb] ‘In actions of trespass the 
mental character of defendant may 
be shown upon the issue of damages. 
Baumier v. Antiau, 79 Mich. 509, 44 
NW 939. 

27. Kan.—Allison v. McClun, 40 
Kan. 525, 20 P 126; “Holmberg v. 
eee Bee Kan, 73. 

ich.—Daniels v. Dayton, 49 Mic 
137, me NW 392. ¥ ? 

N. Y.—Warner v. New York Cent. 
R. Co., 45 Barb. 299 [rev on other 
grounds 44 N. Y. 465). 

Pa.— Kauffman v. Swar, 5 Pa. 230. 
Ae C.—Werts v. Spearman, 22.S. C. 

Tenn.—Henry v. Brown, 2 Heisk. 
213; Scott v. nicicion 1 Overt. ist 

28. See cases supra notes 26, 
eae ee va Sra 24 “hh. 

ceNu v. oung, eigh (35 
Va.) 542. i ac) 

30. ae v. Epstein, 221 Mo. 286, 
120 SW 75 

31. meena Midland R. Co. v. Dean, 
98 Tex. 517, 85 SW 135" 70 LRA 943; 
Wolf v. Perryman, 82 ‘Tex.. 112, 17 
SW 772. 

32. eis v. Epstein, 221 Mo. 286, 
120 SW 75 

33. Roce cases supra notes os oe. 

34 Sovereign. Camp’ W. Ww. 
Welch, 16 Okl. 188, 83 P 547; Scott 
Vv. Fletcher, 1 Overt. (Tenn.) 488; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Casualty Co., 


§§ 562-564] 


The character of a third person may be relevant*® 
as bearing on the probability that such person 
did or omitted particular acts,3° or to show the 
purposes for which a certain building is used as a 


place of resort.*7 


[§ 564] 4. Where Metion Involves Charge of 
Crime or Wrong. As the presumption is in favor of 
the good character of an individual,?* and the party 
who relies on the bad character of ‘his adversary as 


part of his case has the burden 


a geuusaan v. North Coast F. Ins. 

Co., 83 Wash. 569, 145 P 610, LRA 
1915C 1179. 

{a] Overvaluation for insurance. 
—It has also been held that, where 
fire insurance companies sought to 
defeat a recovery on the ground that 
insured fraudulently overstated the 
value, evidence of insured’s good rep- 
utation was admissible. Rassmus- 
son v. North Coast F. Ins. Co., 83 
Wash. 569, 145 P 610, LRA1915C 1179. 

35. Ala—Starks v. Comer, 190 
Ala. 245, 67 S 440. 

Ill.—Kennedy v. Modern Woodmen 
of a he Ill. 560, 90 NE 1084, 
28 LRANS 1 

N. i Curtice v. Dixon, 74 N. H. 
386, 68 A 5 

Wout Leontine Meal Nat. Bank v. 
First Nat. Bank, 1 Tenn. Ch. A. 449. 

Ont—Chamberlain | v. Torrance, 14 
Grant: Cha Guy Cs). 

[a] einai ation: inners a party, 
relying on the presumption of the 
death of a person arising from his 
unexplained absence for more than 
seven years, admits receiving infor- 
mation that a third person claimed 
to have seen such person in distant 
places during the seven years, and 
testifies that he made no inquiry be- 
cause of the unreliability of the third 
person, evidence impeaching the third 
person for truth is admissible, al- 
though the third person does not tes- 
tify. Kennedy v. Modern Woodmen 
of America, 243 Ill. 560, 90 NE 1084, 
28 LRANS 181. 

[b] Informant in libel case.— 
Where an alleged libelous publica- 
tion was based upon information fur- 
nished to defendant by a third per- 
son, the character of such third per- 
son is relevant and may be proved. 
Starks v. Comer, 190 Ala. 245, 257, 67 
S 440 (“We think, however, that ina 
case like this, where the direct issue 
itself is the credibility of the in- 
former and the recipient’s bona fide 
acceptance of the information as 
true, the defendant ought to be al- 
lowed to take the initiative and prove 
the issue by showing the character 
or reputation of his informer. Cer- 
tainly such evidence is relevant, and 
is not forbidden by considerations 
either of policy or convenience. We 
find only one case in which the ques- 
tion has been treated, and there it 
was held, not only that the defend- 
ant in libel may, but also that he 
must, show the source of his informa- 
tion, and that his informant was 
‘possessed of such a character and 
standing as would command a belief 
in the truth of his utterances. Ed- 
wards v. San Jose Printing, etc., Soc., 
99 Cal.. 431, 439, 34 P 128, 130, 37 
AmSR 70, 76. Without going so far 
as the California court, we hold that 
such evidence is competent and ad- 
missible’’). 

[c] On an issue as to the belief of 
an uncle, who had long known his 
niece intimately, that she had an 
irritable disposition, the fact that 
she nad exhibited outward manifes- 
tations of such a disposition is rele- 
vant, when coupled with evidence of 
his declaration that he had such a 


belief, presumably based on his ob- 
servation of her. couiits v. Dixon, 
74 N. H. 386, 68 A 5 


36. Baumier v. Renta u 79 Mich. 
509, 44 NW _939; Reynolds v. Maryland 
"274 Mo, 83, 201 SW 
1128; Moore v. Miller, (Civ. A.) 155 
Sw 573; Chamberlain v. Torrance, 14 
Grant Ch. (U. C.) 181. 

[a] This rule has been applied in 
cases involving: (1) Conspiracy. 


EVIDENCE 


general rule is 


[22C.J.] 473 


that a party is not entitled to 


introduce evidence of his good character, in the 
first instance, merely because his adversary has, 
by the pleadings or the nature of the action, 


charged him with committing a legal wrong,‘® or 


charges 
fornication,*? 
of proof,?9 the 


Moore v. Miller, (Tex. Civ. A.) 155 
SW 578. (2) Forcible eviction. 
Baumier v. Antiau, 79 Mich. 509, 44 
NW 939. (3) Forgery of a deed. 
Chamberlain v. Torrance, 14 Grant 
Ch. (U. C.) 181. (4) Suicide by an 
insured. Reynolds v. Maryland Cas- 
ualty Co., 274 Mo. 838, 201 SW 1128. 

37. Demartini v. Anderson, 127 
Cal. 33, 59 P 207 (evidence of char- 
acter of the inmates and frequenters 
of a house admissible to show that 


it was being used for prostitution and’ 


assignation). 

38. See supra § 76. 

39. See supra § 14. 

40. Cal.—Van Horn vy. Van Horn, 
5 Cal, A719, 91 Be260; 

Iowa.—Porter v. Whitlock, 142 
Iowa 66, 120 NW 649; Stone v. Hawk- 
eye Ins. Co., 68 Iowa 737, 28 NW 47, 
56 AmR 870. 

Ky.—Mattingly v. Shortell, 120 Ky. 
ae SW 215, 27 KyL 426, 8 AnnCas 
5 


Mass.—Lamagdelaine v. Tremblay, 
162 Mass. 339, 39 NE 38. 

Mo.—Thomas vy. Thomas, 186 SW 
993; Gordon v. Miller, 111 Mo. A, 342, 
85 SW 943. 

Ni ate lear v. Campbell, 170 P 

Pa.—Porter v. Seiler, 23 Pa. 424, 62 
AmD 341. 

“In general evidence is not admis- 
sible in behalf of defendant in a civil 
suit, charged with a legal wrong, to 
show good character as tending to 
raise a presumption or inference th t 
he did not do the act charged.” Porter 
amos 142 Iowa 66, 70, 120 NW 

“On principle as well as authority 
evidence of good reputation is not 
competent to show that one is not 
guilty of a dishonorable or unlawful 
act which is not punishable as a 
crime.” Lamagdelaine v. Tremblay, 
162 Mass. 339, 341, 39 NE 38.: 

[a] “Putting character in issue is 
a technical expression, which does 
not mean simply that the character 
may be affected by the izesult, but 
that it is of particular importance 
in the suit itself, as the character of 
the plaintiff in an action «f slander, 
or that of a woman in an action on 
the case for seduction.’ Porter v. 
Seiler, Ge Pa. 424, 430, 62 AmD 341. 

41. . S—Morgan v. Barnhill, 118 
Fed. ob 55 CCA 1. 

Ark.—Powers v. ‘Armstrong, 62 Ark. 


267, 35 SW 228. 

Conn.— Woodruff v. Whittlesey, 
Kirby 60. 

Ind.—Continental Ins, Co. v. Jach- 
nichen, 110 Ind. 59, 10 NE 636, 59 
AmR 194; Gebhart v. Burkett, 57 ‘Ind. 
378, 26 AmR 61; Harrison v. "Russell, 
Wils. 391. 

Me.—Thayer v. Hosie: 30 Me. 475; 
Potter v. Webb, 6 Me. 14. 

Md.—Brooke v. Beary; 2 Gill 83. 

Mass.—Stearns v. Long, 215 Mass. 
152; 102 -NE 326; AnnCas1915D 906; 
Lamagdelaine v. Tremblay, 162 Mass. 
339, 39 NE 38; Atwood v. Dearborn, 1 
Allen 483, 79 AmD 755; Heywood v. 
Reed, 4 Gray 574; Schmidt v. New 


yee Union Mut. F. Ins. Co., 1 Gray 
Mich.—Klein v. Bayer, 81 Mich. 
233, 45 NW 991. 
Miss.—Leinkauf v. Brinker, 62 
Miss. 255, 52 AmR 1838. 
Mo.—Dudley v. McCluer, 65 Mo. 


241, 27 AmR 273; Gutzwiller v. Lack- 
man, 23 Mo. 168; Home Lumber Co. 
Vis Hartman, 45 Mo. A. 647. 

N. H.—Boardman v. Woodman, 47 
N. PG Matthews v. Huntley, 9 N. 
teigenl 


even an act for which he might be subjected to 
a criminal prosecution,*! as where the action involves 
of assault and_ battery,*? 
embezzlement,** fraud,*® 


adultery or 
incendiar- 


N. Y.—Houghtaling v. Kilderhouse, 
LN. Ye. 53 0t Goushiav. sty Onn. 1G 
Wend. 646 foverr Ruan v. Perry, 3 
ae 120]; Fowler v. Aitna F. Ins. 

6 Cow. 673, 16 AmD 460. 

Me EN F. Ins. ‘Co: v. Ha-= 
zen, 110 Pa. 530, 1 A 605; Anderson 
Vv. Long, 10 Sere. & R65, 
ap C.—Smets v. Plunket, 32 S. C. L. 

Vt.—Wright v. McKee, 37 Vt. 161, 

42. Ala.—Greenwood Café v. Walsh, 
15 Ala. A. 519, 74S 82. 

Mo.—Stewart v. Watson, 133 Mo. 
A. 44, ata SW 762. 

N. Y.—Gillespie’s Case, 4 City Hall 
Ree 154. 

Pa.—Porter vy. Seiler, 23 Pa. 424, , 
62 AmD 341. 

R. I.—Markey v. Angell, 22 R. I. 
343, 47 A 882. 

See Assault and Battery § 124. 

43. Van Horn v. Van Horn, 5 Cal. 
A. 719, 91 P 260; Low v. Mitchell, 18 
Me. 372; Owens vy. Fanning, (Mo. A.) 
205 SW 69. 


{a] The rule applies in: (1) A 
bastardy case. Low vy. Mitchell, 18 
Me. 372. See Bastards § 121. (2) 


An action for divorce. Van Horn v. 
Van. Horn, .5: Cal, *A.. 719, 9179:P260: 
See Divorce § 333. (3) An action for 


seduction. Owens v. Fanning, (Mo. 
A.) 205 SW 69. See Seduction [35 
Cyc 1316]. 


44, Wright v. McKee, 37 Vt. 161. 
But see infra note 53. 

45. Ark.—Powers v. Armstrong, 
62 Ark. 267, 35 SW 228. 

Ky. —Mattingly v. Shortell, 120 Ky. 
ore SW 215, 27 Kyl 426, 8 AnnCas 


Mass.—Whitney v. Lynch, 222 
Mass. 112, 109 NE 826; Schmidt v. 
New York Union Mut. F. Ins. Co., 
1 Gray 529. 

Mo.—Gregory v. Chambers, 78 Mo. 
294; Dudley v. McCluer, 65 Mo, 241, 
27 AmR 273. 

N. Y.—Pratt v. Andrews, 4 N. Y. 
493; Fowler v. Adtna F. Ins. Co., 6 
Cow. 673, 16 AmD 460. 

N. C.—Norris v. Stewart, 105 N. C. 
455, 10 SE 912, 18 AmSR 917 
og kt Warrick Vv. Campbell, LTO 

Pa.—Porter v. Seiler, 23 Pa. 424, 62 
AmD 341; Anderson v. Long, 10 Serg. 
(ea TEU lass 

Ss. C.—Trimble v. Carlisle, 103 S. 
C. 411, 88 SE 28. 

Tex.—Roach v. Crume, (Civ. A.) 
41 SW 86; Philadelphia Fire Assoc. 
v. Jones, (Civ. A.) 40 SW 44 

“As a general rule, evidence of 
good general character is inadmis- 
sible, by way of defense, in civil 
actions in which a party is charged 
with a specific fraud, because the 
character of every transaction must 
be ascertained from its own circum- 
stances, and not from the character 
of the parties. Such evidence is not 
admitted in civil actions, unless the 
nature of the action involves the gen- 
eral character of the party, or goes 
directly to affect it.” Norris v. Stew- 
art, 105 SNo GC.” 4655 "457, -108SHic9 12; 
18 AmSR 917 {quot Wilson Lumber, 
etc., Co. v. Atkinson, 162 N. C. 298, 
302, 78 SH 212, 214, 49 LRANS 7331. 

{a] This rule has been applied: 
(1) Where a party was charged with 
fraudulent conversion of money be- 
longing to a firm of which he was a 
member. Gordon v. Miller, 111 Mo. 
A, 342, 85 SW 948. (2) Where a party 
was charged with fraud in inducing 
a compromise. Wilson Lumber, etc., 
Co. v. Atkinson, 162 N. C, 298, 78 SE 
212, 49 LRANS 733. (3) Where, in 
an action for services rendered as a 
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ism,** or malicious injury,‘? or where, in an action 
for libel or slander imputing the commission of a 
crime, defendant pleads the truth of the charge;** 
and this is true, even though the action is to recover 
a penalty for the act charged to have been com- 
mitted.*® The rule is not affected by the introduction 
of evidence bearing on the issue of whether or not 
the act charged has been committed, although such 
evidence if believed tends also incidentally to assaii 
character ;°° and a fortiori, the fact that a party is 
asked a question implying wrongdoing on. his part 
does not warrant proof of his general good charac- 
So also the fact that counsel for one party, 
in his opening statement, has attacked the character 
of the other party with respect to honesty and fair 
dealing does not warrant the introduction by the 
latter “of evidence of his good character in these 
respects.°? There is, however, authority to the effect 
‘damages for personal injuries testi- 


ter" 


bookkeeper, defendant claimed that 
an entry made by plaintif€é on defen- 
dant’s books was made without de- 
fendant’s knowledge or consent. Mat- 
tingly v. Shortell, 120 Ky. 52, 85'SW 
215, 27 KyL 426, 8 AnnCas 1134. (4) 
In a suit to set aside a compromise 
and settlement for defendants’ al- 
leged fraud, evidence that the general 
character of a defendant, who had 
testified in his own behalf, was good, 
while competent to sustain his credi- 
bility as a witness, could not be con- 
sidered as a substantive fact to dis- 
rrove the: fraud. Wilson Lumber, etc., 
Co. v. Atkinson, 162 N. C. 298, 78 
SE 212, 49 LRANS 733. 

46. Munkers v. Farmers’ Ins. Co., 
80 Or. 211, 46 P 850 [cit as ‘‘directly 
in point” Stone v. Hawkeye Ins. Co., 
68 Iowa 737, 28 NW _ 47, 56 AmR 
870; Schmidt v. New York Union F. 
Ins. Co., 1 Gray (Mass.) |)29]; Amer- 
iean FE. Ins. Co. v. Hazen, 110° Pa. 
630, 1 A 605. 

47. Thayer v. Boyle, 30 Me. 475. 

48. Matthews v. Huntley, 9 N. H. 


146; Houghtaling v. Kilderhouse, 1 
N. Y. 5380. See Libel and Slander [25 
Cyc 514]. 


49. Atty.-Gen. v. Bowman, 2B. & 
P. 582 note, 126 Reprint 1423 (“I 
eannot admit this evidence in a civil 
suit. The offence imputed by the in- 
formation is not in’ the shape of a 
erime. It would be contrary to the 
true line of distinction to admit it, 
which is this; that in a direct prose- 
eution for a crime, such evidence is 
admissible, but where the prosecution 
is not directly for the crime but for 
the penalty, as in this information, 
it is not’). 


50. Ark.—Powers v. Armstrong, 
62 Ark. 267, 35 SW 228. 
Ind.—Continental Ins. Co. v. Jach- 


nichen, 110 Ind. 59, 10 NE 636, 56 
AmR 194; Harrison v. Russell, Wils. 
891; In re Darrow, (A.) 83 NE 1026. 

Me.—Low v. Mitchell, 18 Me. 372; 
Potter v. Webb, 6 Me. 14. 

Md.—Brooke v. Berry, 2 Gill 838. 

Mass.—Atwood v. Dearborn, 1 Al- 
len 4838, 79 AmD 755; Heywood v. 
Reed, 4 Gray 574. 

Mich.—Klein v. Bayer, 81 Mich. 
233, 45 NW 991. 

Miss.—Leinkauf v. Brinker, 62 
Miss. 255, 52 AmR 183. 

Mo.—Gregory v. Chambers, 78 Mo. 
294; Dudley v. McCluer, 65 Mo, 241, 
27 AmR 273; Gutzwiller v. Lackman, 
23 Mo. 168; Home Lumber Co. v. 
Hartman, 45 Mo. A. 647. 

N. H.—Boardman v. Woodman, 47 
N. Ce 120. 

N. 


Y.— Gough v. St. John, 16° Wend. 
646: Fowler v. AStna F. Ins. Co., 6 

Cow. 673, 16 AmD 460. 
Pa.—American F. Ins. Co. v. Hazen, 
110 Pa. 530, 1 A 605; Porter v. Seiler, 

23 Pa. 424, 62 AmD 341. 
S. C.—Smets v. Pionber 32 S.C. L. 
R. Co. v. Mc- 


372. 
Tex.—Austin, etc., 

Elmurry, (Civ. A.) 33 SW 249. 
Vt.—Wright v. McKee, 37 Vt. 161. 
[a] Thus in an action to recover 


EVIDENCE 


A charge that 


whose character 


mony tending to show that plaintiff's 
alleged injuries were simulated does 
not put his character in issue. Aus- 
tin, etc., R. Co. v. McElmurry, (Tex. 
Civ. A.) 33 SW 249. ‘ 

51. Or v. Godkin, 111 Mich. 
183, 69 NW 24 

52. Weeks A Tones, 200 Ill. A. 215. 

53. _U. S.—Vandeventer v. Kansas 
City Traders’ Nat. Bank, 241 Fed. 
584, 154 CCA 360. 

Ga—Falkner v. Behr, 75 Ga. 671; 
McNabb v. Lockhart, 18 Ga. 495. 

Ind.—iIn re Darrow, (A.) 83 NE 


1026. 
Kan.—Allison v. McClun, 40 Kan. 
275 Mo. 


525, 20 P 125. 

Mo.—State v. Blakemore, 

695, 205 SW 626; Deubler v. St. Louis 
United BR. Co., 195 Mo. A. 658, 187 SW 
ae Owens Vv. Fanning, (A.) 205 SW 
6 

Ss. C.—Werts v. Spearman, 22 S. C. 
200. 

Tenn.—Continental Nat, Bank v. 
Nashville Kirst Nat. Bank, 108 Tenn. 
374, 68 SW 497; Spears v. Interna- 
tional Ins. Cok 1 Baxt. 370. 

Tex.—Cudlipp v. C. R. Cummings 
Export Co., (Civ. A.) 149 SW 444. 


W. Va.—Hess v. Marinari, 81 W. 
Va. 500, 94 SE 968. 
[a]: Theft. — Where plaintiff 


pleaded fraud by log scalers and tes- 
tified that they had stolen his logs, 
evidence of their general reputation 
eb honesty was admissible. Cudlipp 

Cc. R. Cummings Fee wer Co., (Tex. 
Civ. A.) 149 SW 44 

[b] Seahoatioment: —Where, in an 
action for money loaned and the price 
of labor, defendant’s answer charged 
plaintiff with embezzlement of de- 
fendant’s money, plaintiff’s good 
reputation for honesty was in issue 
so that evidence thereof was admis- 
sible. Mullinay v. Pyron, 58 Tex. 
Civ, “A.” 253), '254, 123 sS Ww #139) (Phe 
question of the plaintiff’s good repu- 
tation for honesty was an issue 
brought into the case by the appel- 
lant’s pleading, charging him with 
embezzlement of money belonging to 
the appellant. This is one of the in- 
stances in which evidence of good 
character for fair dealing and hon- 
esty was admissible’). But see supra 
note 44. 

{c] A charge of misappropriation 
of funds is within the rule. Falkner 
v. Behr, 75 Ga. 671. 

{d] Evidence attacking probity.— 
Where a party, under his averments, 
gives evidence of acts from which 
the natural inferences throw strong 
suspicion on the probity of the ad- 
verse party, the latter may meet the 
suspicion by proof of general good 
character in respect to the particular 
traits involved. In re Darrow, (Ind. 
A.) 83 NE 1026. 

54. Werts v. Spearman, 22 S. C. 
200; Scott v. Fletcher, 1 Overt. 
(Tenn.) 488. 

[a] This view has been distinctly 
repudiated.—Gregory v. Chambers, 78 
Mo. 294; Pratt v. Andrews, 4 N. Y. 
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that, where the nature of the action directly assails 
‘the ‘moral character," or where the evidence of 
fraud® or other wrongdoing® is’ entirely circumstan- 
tial, or the charge impugns the party’s credibility as 
a witness,°® evidence of character will be received. 


a third person committed a wrong- 


ful act does not authorize the introduction of evi- 
dence of such person’s good character.*? 
charges his adversary with a wrongful act does not 
put his own character in issue so as to render evi- 
dence thereof admissible.°* 

[§ 565] 5. Relevancy and Materiality. LHvi- 
dence as to character is properly rejected as irrele- 
vant where the existence or nonexistence of the par- 
ticular trait proposed to be shown would have ne 
tendency to render probable or improbable the par- 
ticular act in controversy,?® or where the person 


One who 


it is sought to show is not the one 


493; Gough v. St. John, 16 Wend. (N. 
Y.) 646 [overr Ruan vy. Perry; 3 Cai. 
(N. Y.) 120]; American F. Ins. Co. v. 
Hazen, 110 Pa. 530, 1 A 605; Porter v. 
Seiler, 23 Pa. 424, 62 AmD 341. 

55. Henry v. Brown, 2 Heisk. 
(Tenn) 213. 

56. Mosley v. Vermont Mut. F. 
Ins. Co., 55 Vt. 142. 

57. Milan Bank v. Richmond, 235 
Mo. 532, 139 SW -352. 

{a] fIllustration—In an _ action 
against a surety upon a note, an an- 
swer charging plaintiff's agent with 
false representations, did not put the 
character of the agent in issue so as 
to justify the introduction of gen- 
eral evidence of his good character. 
Milan Bank v. Richmond, 235 Mo, 532, 
1389 SW 352. 

58. Mullinax v. Pyron, 58 Tex. Civ. 
A. 253, 123 SW 1139 (charge of em- 
bezzlement). 

59. U. S.—dQuinalty v. Temple, 176 
Fed. 67, 99 CCA 375, 27 LRANS 1114. 

Ala. — South, ete.;| R: Co.» v.,.Chap- 
pell, 61 Ala. 527. 

Cal.Peo. v. Chrisman, 135 Cal. 
282, 67 P 136. 
so petgg State v. Conlan, 19 Del. 218, 

Ga.—Anderson y. poutkern R: Cox 
107 Ga. 500, 33 SE 64 
iaue —Church v. ee 7 Ind. 

Ind. T.—Harper v. U. S., 7 Ind. T. 
437, 104 SW 673 [aff 170 Fed. 385, 95 
forey.N 555]. 

Iowa.—State v. Dexter, 115 Iowa 
678, 87 NW 417. 

Lia.—State v. Griggsby, 117. La. 
1046, 42 S 497. 

Me.—State v. Morse, 67 Me. 428. 

Mass.——Clement v.. Kimbali, 98 


i 535; Bruce v. Priest, 5 Allen 
Miss.—Maston vy. State, 83 Miss. 
647, 36 S 70. 
Mo State v. Anslinger, 171 Mo. 


600, 71 SW 1041; Blasland-Parcels- 
Jordan Shoe Co. v. Hicks, 70 Mo. A, 


N. H.—State v. Knapp, 45 N. H. “ASS. 

N. J.—State v. Snover, 63 N. J. L. 
382, 438 A 1059. 

N. Y.—Ryan v. New York, ete., R. 
Co., 127 App. Div. 11, 111 NYS 21. 

N. C.—Sigmon vy. Shell, 865 Nw-C. 
582, 586, 81 SE 739, 740 [eit Cyel; 
Clements v. Rogers, 95 N. C. 248; 
Heileg v. Dumas, 65 N. C. 214. 

Okl.—Great Western L. Ins. Co. v. 
Sparks, 38 Ko 395, 1382-P 1092, 49 
LRANS 72 


Pa. NS piities v. Laudensiager, 84 
Pa. 446. 

S._C.—Dennis v. Columbia Electric 
St: iRslete., :Co., 93,/S.-iG. 2955 76SH) 


ia Va 8 Marshall vv. Mitchell, 59 S. Cc. 
523, 38 SE 158; Hifert v. Sawyer, 11 
$5 Glib: 511, 10 AmD 633 

Tex.—Mullinax v. Py ron, 58 Tex. 
Civ. A. 253, 123) SW 1139; Rankin -v. 
Busby, (Civ. A.) 25 SW 678. 

Utah.—State v. Marks, 16 Utah 204, 
51, P 1089. 

Wis.—Schultz v. State, 1383 Wis. 
215, 1183 NW 428. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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who did such act.®° It is also proper to exclude such 
evidence where its only tendency would be to estab- 
lish a fact already admitted®t or sufficiently 
proved.®? . 

Bravery is not relevant on an indictment for 
homicide.® 

Carefulness is not a relevant trait on an issue 
of assault.% 

_Character as a soldier is irrelevant on the ques- 
tion of character as a citizen.® 

Chastity may be shown in proceedings involving 
adultery,®* indecent assault,°? or rape,®® but is 
irrelevant in a homicide case.®° 
_ Conscientiousness is not relevant on any issue 
involved in an assault.7° 
_ Conservatism is not a trait which may be shown 
in proceedings involving an assault.” 

Dangerous character of the deceased may be 
shown in a homicide case where self-defense is 
pleaded.” 

Fondness for women, to a foolish extent, cannot 
be shown in rebuttal of evidence of good character 
in a trial for miscegenation.”? 

General moral character is not sufficiently specific 
to be relevant in cases of homicide,’* illegal sale of 
liquor,”> or.larceny.”* But where, as in case of 
indecent assault,77 rape,’ or malicious prosecu- 
tion,”® the relevant traits are not well identified, 


Dabs pee cath v. McArthur, 5 U.|9, 97 AmD 162. 


CuCl e. : 
{a] Illustration. — “Defendant’s 
witness had testified to the effect 


EVIDENCE 


“Whether a man who kills another 
has the character of a brave man or 
of a coward, is not «a 


[220.5.] 475 


evidence covering a breader range of character 
has been received.®® It is also held that in an action 
for libel or slander it may be shown that plaintiff’s 
general reputation is bad and the proof is not con- 
fined to his reputation with respect to the charge 
made by the alleged libelous or slanderous words,®* 
and the same rule has been held to apply in criminal 
prosecutions for libel or slander.®2 

Honesty is relevant on an issue of contract,®? 
embezzlement,®* fraud,®° larceny,8* malicious, mis- 
chief,®” or receiving stolen goods,®* and some author- 
ities hold that on a trial for burglary or larceny 
evidence of the character of defendant is limited to 
the trait of honesty.8® Honesty has also been held 
provable in a homicide case;®° but this view is op- 
posed by the refusal of another court to admit tes- 
timony as to the reputation of the defendant for 
‘truth, honesty, and integrity,’’? where these traits 
of character were not questioned by the prosecu- 
tion.*+ It has been held that ‘‘honesty in living’’ 
means chastity or sexual propriety, so that defend- 
ant can prove his reputation in this respect on the 
trial.of an indictment for having carnal intercourse 
with a woman under the age of consent. 

Industry of defendant cannot be shown in an 
arson case.?? 

Integrity of defendant eharged with homicide is 
irrelevant. 


Ind.—Blizzard v. Hays, 46 Ind. 166, 
15 AmR 291. 
Mass.—MclIntire v. Levering, 148 


question for} Mass. 546, 20 NE 191, 12 AmSR 594, 


that the plaintiff was drunk, or ap- 
peared to be drunk, at the time of the 
accident, and that he stepped off the 
car in spite of the motorman’s warn- 
ing not to do so. The witness was 
then asked as to whether he had seen 
the plaintiff drunk on other occasions, 
and this was, on objection, excluded. 
We are entirely clear that evidence 
of the plaintiff’s habits of life was 
not admissible to prove that he was 
drunk at the time this accident oc- 


curred, and no case to which our at- 


tention is called gives any color to 
such a contention.” Ryan v. New 
York, ete., R. Co., 127 App. Div. 11, 12, 
111 NYS 21. : 

{b] Cross-examination of wit- 
messes testifying as to character, 
when in issue, may extend beyond 
the precise trait involved in the in- 
quiry to: (1) Character in general. 
McGregor v. McArthur, 5 U. C. C. P. 
493. (2) Another trait. State v. 
Knapp. 45 N. H. 148 (liquor selling 
on indi’.tment for rape). 

60. state v. Staton, 114 N. C. 813, 
19 SE 96. F 

[a] Illustration.—On a trial for 
burning a barn, where a witness tes- 
tified that defendant told him that 
he sold to a certain person the prop- 
erty taken from the barn which he 
had burned, defendant is not entitled 
to show that such person is a man of 
good character. State v. Staton, 114 
N. C. 813, 19 SE 96. 

61. Tedens v. Schumers, 14 Ill. A. 
607 [rev on other grounds 112 Ill. 
263]; McCarty v. Leary, 118 Mass. 
509; Beard v. State, 44 Tex. Cr. 402, 
71 SW 960; Allison v. Wood, 104 Va. 
765, 772, 52 SH 559 [cit Cyc]... 

[a] Where reputation is admitted, 
further evidence on = the_ subject 
should not be received. Beard v. 
State, 44 Tex. Cr. 402, 71 SW 960. 

{b] A denial of the admission or 
of its truth nullifies its effect in ex- 
cluding evidence. Tedens vy. Schu- 
mers, 14 Ill. A. 607 [rev on other 
grounds 112 Ill. 263]. 

62. Southern Kansas R. Co. v. 
Robbins, 48 Kan. 145, 23 P 113; Ed- 
wards v. Worcester, 172 Mass. 104, 51 
NE 447; Tenney v. Tuttle, 1 Allen 
(Mass.) 185. 

63. Keyes v. State, 122 Ind, 527, 
23 NE 1097; Peo. v. Garbutt, 17 Mich, 


investigation in a trial for murder. 
The criminality of an act does not 
depend upon the bravery or the cow- 
ardice of the accused.” Keyes v. 
State, supra. 

[a] Walor as soldiev.—Peo. v. Gar- 
butt, 17 Mich. 9, 97 AmD 162. 

64, State v. Surry, 23 Wash. 655, 
68 R 55 

65. eiaa is v. State, 23 Tex. A. 641, 


66. Cauley v. Ctate, 92 Ala. 71, 9 
S 456; U. S. v. Bredemeyer, 6 Utah 
143, 22 P 110. 

67. Balkum v. State, 115 Ala. 117, 
22 S$ 532, 67 AmMSR 19; Com. v. Ken- 
dall, 113 Mass. 210,18 AmR 469; Bing- 
pean v. Bernard, 36 Minn, 114, 30 NW 

68. State v. Wolf, 112 Iowa 458, 84 
NW 536; Com. v. Knapp, 45 N. H. 148; 
State v. Snover, 63 N. J. L. 382, 43 
A 1059. 

69. Peo. v. Fair, 43 Cal, 137. 

70. Mt v. Surry, 23 Wash. 655, 


71. State v. Surry, 23 Wash. 655, 
63 P 557. 
72. Powell v. State, 101 Ga. 9, 29 


SE 309, 65 AmSR 277; Horbach v. 
State, 43 Tex. 242, 250. 
“They, and all like helps, ever 


have been, and ever will be, elements 
in the formation of belief as to what 
aman designs by an act to which they 
are pertinent.” Horbach v. State, 
supra. 

73. Cauley v. State, 92 Ala. 71, 9 
S 456. 


74, Walker v. State, 102 Ind. 502, 
1 NE 856. But compare State v. 
Parker, 7 La. Ann. 83 (a party on 
trial for murder is not confined to 
evidence of his good character for 
peace and quietness, but may show 
his general reputation and his char- 
acter as to such particular moral 
qualities as have pertinence to the 
charges against him). 

75. Baehner v. State, 25 Ind. A. 
597, 58 NE 741; Westbrooks v. State, 
76 Miss. 710, 25 S 491. | 

76, State v. Bloom, 68 Ind. 54, 34 
AmR 247. ; 

77, Reg. v. Rowton, L. & C. 520 
(moral and well conducted man). 

78. State v. Knapp, 45 N. H. 148. 

79. Ill—Rosenkrans v. Barker, 115 
Ill. 331, 3 NE 93, 56 AmR 169. 


2 LRA 517%. 

Mo.—Peck v. Chouteau, 91 Mo, 138, 
3 SW 577, 60 AmR 236. 

Or.—Gee v. Culver, 13 Or. 598, 11 
P 302. 

S. C.—Taylor v. Dominick, 36 S. C. 
368, 15 SE 591, 

80. See supra notes 77-79. 

81. Eastland v. Caldwell, 2 Bibb. 
(Ky.) 21, 4 AmD 668; Sickra v. 
Small, 87 Me. 493, 33 A 9, 47 AmSR 
344; Clark v. Brown, 116 Mass. 504; 


| Stone v. Varney, 7 Metc. (Mass.) 86, 


39 AmD 762; Root v. King, 7 Cow. 
CN. Y.) 613 [aff 4 Wend. 113]. 

$2. Ballew v. State, 48 Tex. Cr. 
46, 85 SW 1063. { 

{a] Notorious bad character.— 
“Where it is stated in the libel that 
a person is of notoriously “bad or in- 
famous character,’’ evidence of the 
general bad character of the prose- 
cuting witness was admissible. 
Leader v, State, 4 Tex. A. 162. 

83. Largent v. Beard, (Tex. Civ. 
A.) 58 SW 90 (upright and honor- 
able). 

84 Mullinax v. Pyron, 58 Tex. Civ. 
All253, 123 Sw L139. 

85. Wyrick v. Campbell, (Okl.) 170 
P 267; Hanney v. Com., 116 Pa, 322, 
9-A 339. 

86. State v. Conlan, 3 Pennew. 
(Del.) 218, 50 A 95; Long v. State, 11 
Fla, 295; State v. Bloom, 68 Ind. 54, 
34 AmR 247; State v. Moyer, 58 W. 
Va. 146, 52 SH 30, 6 AnnCas 344. 

87. Browder v. State, 30 Tex. A. 
614, 18 SW 197. 

88. Com. v. Gazzolo, 123 Mass. 220, 


-25 AmR 79; Berneker v. State, 40 
Nebr. 810, 59 NW 3872. 
89. Hays v. State, 110 Ala. 60, 


20 S 322; State v. Bloom, 68 Ind, 54, 34 
AmR 247; Com. v. Wilson, 152 Mass. 
12, 25 NE 16; State v. Moyer, 58 W. 
Va. 146, 52 SE 30, 6 AnnCas 344. 

90. Com. v. Winnemore, 1 Brewst. 


(Pa.) 356. 

91. Peo. v. Cowgill, 93 Cal. 596, 29 
P 228. 

92. State v. Snover, 68 N. J. L. 


382, 48 A 1059. 
oo State v. Emery, 59 Vt, 84,7 A 
129, 

94. Peo. v. Cowgill, 93 Cal. 596, 29 
P 228. 
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Kindness to children may be relevant in a case 
of infanticide. 

Law-abiding character is relevant in a case of as- 
sault,9® carrying concealed weapons,?? homicide,®® 
or rape;°® but it has been held not material on a 
charge of selling liquor illegally.+ 

Loving kindness has been held competent on an 
indictment for seduction.” 

Morality of defendant is relevant on a prosecution 
for having carnal intercourse with a woman under 
the age of consent and defendant can prove his 
reputation in this respect.? 

Orderly character or reputation as an orderly per- 
son has been held relevant in a case of homicide* or 
train wrecking,® but has been excluded in cases in- 
volving arson® or libel.? 

Payment of debts. In a case where plaintiff 
sought to recover for services rendered to defend- 
ant’s testator during his last illness, evidence of the 
testator’s good reputation for payment of debts 
was held inadmissible.® 

Peaceableness and quietness may be shown where 
personal violence is involved,® as in eases of, as- 
sault,t° carrying concealed weapons,+ homicide,}? 
rape,'? or train wrecking,'* and is also competent 
in rebuttal where character in this respect is at- 


95. State v. Cunningham, 111 Iowa 
233, 82 NW 775. 


EVIDENCE 


Tex.—Johnson v. 
65 


[§§ 565-566 


tacked;5 but it is not material on an issue of 
libel.*6 

Profanity of an habitual nature is not relevant 
on an issue of embezzlement!’ or larceny.1® 

Sobriety cannot be shown on an issue of larceny.’® 

Sturdiness of character is not relevant in a lar- 
ceny case.?° 

Uprightness may be shown on an issue of con- 
tract.:* 

Veracity of defendant is a proper subject of in- 
quiry when the charge made against him is per- 
jury ;2? and it has also been held that it is compe- 
tent in a case of malicious mischief.2* But this trait 
is irrelevant in a case involving an assault with 
intent to kill,2+ homicide,?® or larceny.?® 

Violence of the deceased may be shown in a 
homicide case where self-defense is set up.?7 

Virtue of defendant is relevant on a prosecution 
for having carnal intercourse with a woman under 
the age of consent, and defendant can prove his 
reputation in this respect. ae 

Worthlessness is irrelevant on an indictment for 
homiecide.?® 

[§ 566] 6. Effect of Admission of Evidence. 
It has been considered that evidence of character,. 
when introduced without objection, is competent.°° 


96. State v. Schleagel, 50 Kan. 325, 
81 P 1105; State v. Selby, UE Ores ES 
144 P 657, 658 [quot Cyc 

97. ann vy. 
8 SW 650, 8 AmMSR 445, 

98. Morgan v. State, 88 Ala. 223, 
6 S 761; Nelson v. State, 32 Fla. 244, 
18 S 361; State v. Sterrett, 71 Iowa 
386, 32 NW 387; Oliver v. State, 11 
Nebr. 1,7 NW 444, 

99. Lincecum v. State, ie Tex. A. 
328, 15 SW 818, 25 AmSR 72 

ng Chung Sing sic OR ISh Caria) ae 
P 205; Baehner v. State, 25 Ind, A. 
597, 58 NE 741, 

- fal Tllustration.-—In a prosecution 
for selling liquor on Sunday it was 
not error to sustain objections to 
questions as to defendant’s moral 
character, his general character as a 
law-abiding citizen and for peace and 
quietude, since the character a de- 
fendant is permitted to introduce in 
evidence is the character involved in 
ver charge. Baehner v. State, 25 Ind. 
A. 597, 58 NE 741. 


2. Peo. v. Mills, 94 Mich. 630, 54 
NW 48 

3. State v. Snover, 63 N. J. L. 382, 
43 A 1059. 

4 State v. Sterrett, 71 Iowa 386, 
82 NW 387. 

6. State v. Douglass, 44 Kan. 618, 
26 P 476. 
foe State v. Emery, 59 Vt. 84,7 A 


7. Com. v. Irwin, 2 PaLJ 329. 


8. Marshall v. Mitchell, 59'S... C: 
523, 38 SE 158. 
ve ers ay v. State, 142 Ala. 


9. 
14, 39S 3 
-acalsree. v. Cowgill, 93 Cal. 596, 

Ga.—kKeener v. State, 18 Ga, 194, 
63 AmD 269. 
fk pre Re ees Ve Peotyelol ihe 


Tnd.—Carr v. State, 135 Ind. 1, 34. 


NE 533, 41 AmSR 408, 20 LRA 863. 
Iowa.—State v. Ward, 73 lowa 532, 


35 NW 617. 
Ky.—Demaree v. Com., 82 SW 281, 

* 26 ey L 507. 
Minn.—State v. Rose, 47 Minn, 47, 

49 NW 404. 


Miss.—McDaniel v. State, 16 Miss. 
401, 47 AmD 93. 
Mo.—State v. O’Connor, 31 Mo. 389. 


Nebr.—Basye v. State, 45 Nebr. 
261, 68 NW 811. 
N. We——-Sawyer .V.. 2eo., 91 "Nua Y. 


CEM Le Nave ers 240% 
N. C.—State v. Gooch, 94 N. C. 987. 


J. 
tate, 25 Tex. A, 495, 


State, 17 Tex. A.| Tex. A. 328, 15.SW 818, 25 AmSR 727. 
: 14. -State v. Douglass, 44 Kan. 618, 
Wis.—Hardtke v. State, 67 Wis. 

552, 30 NW 723. 


10. Ala. —Morgan v. State, 88 Ala. 
223, 6 S 761. 

Cal.—Peo. v. Gordan, 103 Cal. 568, 
Sige abs 

Conn.—State v. Ferguson, 71 Conn. 
227, T1-A 769. 

Kan.—State v. Schleagel, 50 Kan. 


325, 31 RP 1105 
O’Brien, 119 Mass. 


Mass.—-Com. v. 
342, 20- AmR 325. 

Mo.—State v. King, 78 Mo. 555. 

[a] Felonious assault.—A defend- 
ant being tried for a felonious as- 
sault should be allowed to introduce 
evidence as to his general reputation 
as a peaceable and law-abiding citi- 
zen. “In a criminal prosecution, the 
good character of a defendant is al- 
ways admissible, but the law limits 
the inquiry in such cases to his gen- 
eral character as to the trait in 
issue.’ State v. King, 78 Mo. 555, 556. 

{b] Assault with intent to kill_— 
Moreen v. State, 88 Ala. 2238, 6 S 

11. Lann v. State, 25 Tex. A, 495, 
8 SW 650, 8 AmMSR 445. 

12. Ala.—Jones v. State, 120 Ala. 
308, 25 S 204 
hae Ark, —Campbell v. State, 38 Ark. 
ne Cal. —Peo. v. Bezy, 67 Cal. 223, 7 P 


ieee ——Nelson v. State, 32 Fla. 244, 
ences v. State, 135 Ind. 1, 34 
NE 533, 41 AmSR 408, 20 LRA 863. 
Iowa.—State v. Sterrett, 71 Iowa 
Bee: 32 NW 387, 68 Iowa 76, 25 NW 


La.—State v. Donelon, 45 La. Ann. 
744,12 S 9224. 
Miss.—McDaniel. v. State, 16 Miss. 


401, 47 AmD 93 
State, 45 Nebr. 


Nebr.—Basye v. 
261, 68 NW 811. 

Oh.—Harrington v. State, 19 Oh. 
St. 264 


Pa.—Com. v. Winnemore, 1 Brewst. 


6. 
S. C.—State v. Dill, 48 S. C. 249, 26 
SE 567. 

[a] The use of the word “inoffen- 
sive” in connection with ‘peace and 
quietude” has been held not objec- 
tionable, since describing one as in- 
offensive conveys the impression that 
he is peaceable and quiet. Hall v. 
State, 132 Ind. 317, 31 NE 536. 

13. State v. Sprague, 64 N. J. L. 
419, 45 A 788; Lincecum v. State, 29 


26 P 476. 
15. King v. U. S., 112 Fed. 988, 50 
CCA. 647; Peo. v..Kair,. 43. Cal. 1373 


Com. v. Hardy, 2 Mass. 303; Peo. v. 
McKane, 143 N. Y. 455, 38 NE 950. 

a6. ° Com. vy. Irwin, 2. Pals 329: 

{a]. Reason for rule.—Defendant’s 
orderly and peaceable character is 
not repugnant to his liability to com- 
mit the offense of libel. Com. vy. Ir- 
win, 2 PaLJ 329. 

17. Butler v. State,. 91 Ala. 87, 9 


S$ 191 

gle Butler v. State, 91 Ala. 87,9 S 
19. Peo. vy. Chrisman, 135 Cal. 282, 

67 Pl 


20. ad. v. Chrisman, 135 Cal. 282, 
CHG SE bei 


21. Largent vy. Beard, (Tex. Civ. 
Sw 90. 


A.) 53S 

22. Edgington v. U. S., 164 U. S. 
361, 17 Sct 72, 41 L. ed. 467; State 
Vv. Kinley, 43 Iowa 294; Peo. v. ‘Albers, 
137 Mich. 678, 100 NW 908. 

23. Browder v. State, 30 Tex. A. 
614, 18 SW 197. 

24, Morgan v. State, 88 Ala. 223, 
6S 761. 

“This was illegal evidence. If it 
was Offered to generate a doubt of 
his guilt, or to solve an existing doubt 
in his fayor, it was incompetent, be- 
cause it did not go to any character- 
istic or quality which tended to il- 
lustrate or shed light on the offense 
charged. . The fact that he bore 
a good character for truth, could 
exert no legitimate influence in det 
termining whether he had been guilty 
of a malicious, violent and deadly as- 
sault however potent such evidence 
would be had he been charged with 
crimen falsi.” Morgan v. State, 


supra. 
pare Morgan v. State, 88 Ala. 223, 
as Sp ony ete v. Cowgill, 93Cal, 596, 
[a]. Where defendant’s veracity is 
not disputed by the prosecution, evi- 
dence thereof may be excluded. Peo. 
v. Cowgill, 93 Cal. 596, 29 P 228. 


Ue Hays v. State, 110 Ala. 60, 20 
27. Williams v. State, 74 Ala. 18: 


Davidson v. State, 135 Ind. 254, 34 


a 972; Thomas v. Peo., 67 N. Y. 
28. State v. Snover, 63 N. J. L. 


382, 43 A 1059. 


29. Williford v. State, 
14087 See ate, 36 Tex. Cr. 


30. Martin v. Good, 14 
AmD 542 Md. 398, 74 
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§§ 566-571] 


Where one party is improperly permitted to assail 
the character of another, the latter is properly per- 
mitted to introduce evidence of his good character,?* 
even though his character is not in issue.?2 It has 
been held that where evidence of good character 
is introduced by one party, the other party may 
rebut it by evidence along similar lines,? but it 
lias also been asserted that the mere fact that a 
party gives evidence of his good character, without 
objection, does not authorize the adverse party to 
give improper evidence on the same subject.*4 

[§ 567] 7. Knowledge of Character of Third 
Person. In an action for libel based upon informa- 
tion furnished by defendant to a third person, de- 
fendant cannot show the good character of the in- 
formant unless such character was known to defend- 
ant at the time of the publication of the libel.®5 

[§ 568] 8. Impeachment of Witness. The 
character or reputation of a witness, at least with 
respect to truthfulness and veracity, is always open 
to inquiry for the purpose of impeaching or dis- 
erediting him, whether or not he is a party to the 
action.*° 

[§ 569] C. Admissibility of Evidence as to 
Reputation—1l. In General. As evidence of repu- 
tation is regarded as the most appropriate proof of 
character,®” it follows that, in many instances, the 


31. Goldsmith v. Picard, 27 Ala. 


142; Findlay v. Pruitt, 9 Port. (Ala.)|AmD 228 


EVIDENCE 


241; Bodwell v. Swan, 3 Pick. 379, 15 
Mich.—Proctor v. Houghtaling, 37 
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admissibility of evidence of reputation must be 
governed by the same considerations as the ad- 
missibility of evidence of character.38 In other in- 
stances, however, reputation, as distinct from actual 
character, may be a proper subject for investi- 
gation.°9 

[§ 570] 2. Where Reputation in Issue. Where 
an action involves an injury to reputation, as in the 
case of actions for breach of promise to marry,*° 
false imprisonment, malicious prosecution,*? or 
hbel or slander,** plaintiff’s previous good reputa- 
tion with respect to the trait involved, and the ex- 
tent of the injury thereto by reason of the acts 
complained of, are necessarily in issue. Under such 
circumstances, plaintiff is not obliged to rely on pre- 
sumptions favorable to him,** but may introduce 
evidence of his good reputation,*® even before any 
attack on his reputation has been made by evidence 
adduced by defendant,** not only for the purpose of 
making out his cause of action, but also to enhance 
his damages.*7 On the other hand, defendant may 
show that, prior to the act complained of, plaintiff’s 
reputation with respect to the characteristic in- 
volved was not good.#% 

{[§ 571] 3. Where Reputation Relevant. The 
reputation of a person may be a relevant fact in 
many connections.4® For instance, the reputation 
plaintiff be compelled to rely upon 


such a general presumption, when he 
offers to prove that the presumption, 


195; Houston Chronicle Pub. Co. v. 
Tiernan, (Tex. ’' Civ. A.) 171 SW 542. 

Evidence admissible by reason of 
admission of similar evidence of 
oh at party generally see supra § 

32. Gourley v. Callahan, 190 Mo. 
A. 666, 176 SW 239. 

33. Townsend v. Graves, 3 Paige 
(N. Y.)_ 453: 

34, Landa v. Obert, 5 Tex. Civ. A. 
620, 25 SW 342. 

35. Starks v. Comer, 190 Ala. 245, 
257, 67 S 440, 444 (“It is obvious, 
however, that its value as indicative 
of the belief of the defendant de- 
pends absolutely upon his contem- 
poraneous knowledge of his inform- 
ant’s good character or reputation; 
and unless such knowledge is made to 
appear, in connection with the offer 
of such evidence, the evidence is 
prima facie irrelevant and cannot be 
received. The evidence in this case 
offers no hint that the defendant 
knew of or relied upon the character 
or reputation of Dickert when he 
made publication of Dickert’s alleged 
affidavit, and, for this reason, we 
think there was no error in its re- 
jection’’). 

36. See Witnesses [40 Cyc 2594]. 
See infra § 574. F 
See supra §§ 561-568. 

See infra § 570. 

Burnett v. Simpkins, 24 Ill. 
264; McGregor v. McArthur, 5 U. C. 
CPs 493. 


41. Wolf v. Perryman, 82 Tex. 112, 
17 SW 772. 

42. Ala.—Martin v. Hardesty, 27 
Ala. 458, 62 AmD 773. 


Tll.— Rosenkrans v. Barker, 115 Il. 
331, 3 NE 93, 56 AmR 169; Mark v. 
Merz, 53 Ill. A. 458. 

Ky.—Gregory v. Thomas, 2 Bibb 
286, 5 AmD 608. 

Me.—Fitzgibbon vy. Brown, 43 Me. 


169. 
Mass.—Bacon v. Towne, 4 Cush. 
Mo.—Gregory v. Chambers, 78 Mo. 
294; Miller v. Brown, 3 Mo. 127, 23 


AmD 693; Stewart v. Watson, 133 Mo. 
A. 44, 112 SW 762. 

N. J.—O’Brien v. Frasier, 47 N. J. 
L. 349, 1 A 465, 54 AmR 170. 

Vt.—Barron v. Mason, 31 Vt. 189. 

43. Ala.—Holley v. Burgess, 9 
Ala. 728. ; 

Ky.—Campbell v. Bannister, 79 Ky. 
205. 2 

Mass.— Peterson v. Morgan, 116 
Mass, 350; Leonard v. Allen, 11 Cush. 


Mich. 41. 
Miss.—Powers v. Presgroves, 38 
Miss. 227. f 
Mo.—Dudley v. McCluer, 65 Mo. 
241, 27 AmR 273; Stewart v. Watson, 
133 Mo. A. 44, 112 SW 762. 


ane Y.—Paddock v. Salisbury, 2 Cow. 

S. C.—Hifert v. Sawyer, 11S. C. L. 
511, 10 AmD 633. 

Va.—MeNutt v. Young, 8 Leigh (35 
Va.) 542. 
ere: cote v. Sampson, 8 Q. B. D. 

44. See supra §§ 75-77. 
ae Ala.—Holley v. Burgess, 9 Ala. 

Conn.—Stow v. Converse, 3 Conn. 
325, 8 AmD 189. 

Mo.—Stewart v. Watson, 133 Mo. A. 
44, 112 SW 762. 

Bie H.—Dame v. Kenney, 25 N. H. 
Aas Y.—Inman v. Foster, 8 Wend. 

Va.—Adams v. Lawson, 17 Gratt. 
(58 Va.) 250, 94 AmD 455. 

W. Va.—Shroyer v. Miller, 3 W. 
Va. 158. 

{a] Defendant cannot object.—A 
defendant, in an action for slander, 
who has introduced evidence and re- 
ports injurious to plaintiff’s charac- 
ter, cannot object to the admissions 
of proof of his good character. Dame 
v. Kenney, 25 N. H. 318. 

46. Adams v. Lawson, 17 Gratt. 
(58 Va.) 250, 260, 94 AmD 455 (“It 
being thus important to the decision 
of the case that the jury should hear 
evidence as to the character of the 
plaintiff, either generally or in ref- 
erence to the particular subject mat- 
ter of the slander or libel, can any 
good reason be assigned why it 
should depend on the option of the 
defendant whether they shall hear 
such evidence or not? Such a one- 
sided rule would not be fair and equal 
as between the parties, would often 
defeat the justice of the case, and 
might operate great hardship upon a 
plaintiff who is unknown to the jury. 
The defendant would not open the 
door by an attack on his character, 
and he would not be allowed to sus- 
tain it by evidence in chief. It does 
not appear to me to be a satisfactory 
answer to say, that the plaintiff 
ought to stand upon the presumption 
which the law makes, in the,absence 
of evidence to the contrary, that his 
character is good. Why should the 


in his particular case, is in accord- 
ance with the fact? And what right 
has the defendant to complain, since 
the evidence is only offered to estab- 
lish with more certainty what the 
law would presume to be true in the 
absence of all evidence?’’) 

47. Shroyer v. Miller, 3 W. Va. 158. 

48. Ala.—Martin v. Hardesty, 27 
Ala. 458, 62 AmD 778. 

Ill.—Rosenkrans v. Barker, 115 IIl. 
331, 3 NE 93; Burnett v. Simpkins, 24 
Ill. 264; Mark v.' Merz, 53 Ill. A. 458. 

Ky.—Campbell v. Bannister, 79 Ky. 
205; Gregory v. Thomas, 2 Bibb 286,. 
5 AmD 608. 
pet Ge ae ee v. Brown, 43 Me. 

Mass.—Leonard v. Allen, 11 Cush. 
241; Bacon v. Towne, 4 Cush, 217. 

Mich.—Proctor v. Houghtaling, 37 
Mich. 41. 

Minn.—Lydiard v. Minneapolis: 
Daily News Co., 110 Minn. 140, 124 
NW 985, 19 AnnCas 985. 

Miss.—Powers v. Presgroves, 38 
Miss. 227. 

Mo.—Gregory v. Chambers, 78 Mo. 
294; Miller v. Brown, 3 Mo. 127, 23 
AmD 693. 

N. J.—O’Brien v. Frazier, 47 N. J. 
L. 349, 1 A 465, 54 AmR 170. 

- peer sere v. Rutherford, 11 N. 

S. C.—Hifert v. Sawyer, 11 S. C. L. 
511, 10 AmD 688. 

Vt.—Barron v. Mason, 31 Vt. 189. 

Va.—MeNutt v. Young, 8 Leigh (35 
Va.) 542. 
aePgat ve. Parke 1b ir Ce i: 

Ont.—McGregor v. McArthur, 5 U. 
OHM Olina cote ORs : 

{a] This rule has been applied in 
actions for breach of promise to 
marry (Burnett v. Simpkins, 24 Ill. 
264) and malicious prosecution 
(Rosenkrans v. Barker, 115 Ill. 331, 3 
NE 93, 56 AmR 169). 

{b] Reputation among minority.— 
Defendant may show in reduction of 
damages that plaintiff’s reputation is 
bad among the minority of his neigh- 


bors. Powers v. Presgroves, 38 Miss. 
227, 241. 
{c] Such evidence may extend to 


proof of bad reputation after the do- 
ing by defendant of the acts in ques~ 
tion. Bostick v. Rutherford, 11 N. 
Gessi 

49. Cal.—Ficken v. Jones, 28 Cal. 
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of an agent or employee for skill, competency, and 
carefulness, may be relevant as bearing on the negli- 
gence of the principal or employer in employing or 
retaining him;*° and similar considerations indicate 
the relevancy of reputation in connection with such 
questions as the propriety of intrusting property 
to,*+ or conferring responsibility on°? a servant, or 


the proper selection of a trustee.>* 


also tend to indicate to whom eredit was given,** or 
to prove notice of a fact reputed to exist.°> So also, 
the reputation which a house sustains in the com- 
munity is relevant on an issue whether it is a house 
of ill fame,®* although, of course, reputation is not 
competent to show that a particular individual is 
Likewise in an action 
for malicious prosecution, the reputation of plain- 
tiff with respect to the particular characteristic in- 
volved may tend to prove’® or to disprove®? the 


the keeper of such a house.57 


existence of probable cause. 


The reputation of an animal may be relevant on 
the question of knowledge or notice.® 


Conn.,—Fitch v. Woodruff, etc., Iron 
Works, 29 Conn. 82. 

Oe aa ae id v. Dean, 21 Kan. 

Mass.—Monahan v. “7orcester, 150 
Mass. 439, 23 NE 228, 15 AmSR 226; 
Buswell Trimmer Co. v. Case, 144 
Mass. 350, 11 NE 549. 

Mich.—Daniels v. Dayton, 49 Mich. 
137, 37 NW 392. 

Nebr.—Gering v. Cass County 
School Dist. No. 28, 76 Nebr. 219, 
107 NW 250. 

{a] MIllustration.—Where, in an 
action upon the promise of a school 
district to pay a certain amount in 
composition of a doubtful claim, one 
of the defenses was that the claimant 
secured the adoption of a resolution 
for the compromise by threats and 
intimidation,-and there was evidence 
tending to support such defense, evi- 


dence as to his reputation’ in the 
vicinity, as to being peaceable or 
otherwise, was properly received. 


Gering v. Cass County School Dist. 
No. 28, 76 Nebr. 219, 107 NW 250. 

50. U. S.—Baltimore, etc., R. Co. v. 
Henthorne, 73 Fed. 634, 19 CCA 623. 

Ala.—Cook v. Parham, 24 Ala, 21. 

Conn.—Fitch v. Woodruff, etc., Iron 
Works, 29 Conn. 62. 

Ill.—Western Stone Co. v. Whalen, 
151 Ill. 472, 38 NE 241, 42 AmSR 244; 
Tllinois Cent. R. Co. v. Morrissey, 45 
Tdl,| A. 127. 

Md.—Norfolk, etc., R. Co. v. Hoover, 
79 Md. 253, 29 A 994, 47 AmSR 392, 


25 LRA ~T10: 
N. H.—Plummer v. Ossipee, 59 N. 
AS.6 55 


Pa.—Snodgrass v. Carnegie. Steel 
Co., 173: Pa. 228,.33 A 1104; Frazier 
v. Pennsylvania R. Co., 38 Pa. 104, 
80 AmD 467. 

Tex.—East Line, etc., R. Co. v. 
Scott, 68 Tex. 694, 5 SW 501; Texas, 
ete., R. Co. v. Johnson, (Civ. A.) 34 
SW 186; Galveston, ete. «Rast Conv: 
Davis, 4 Tex. Civ. A. 468, 23 SW 301. 

[a] Evidence of instances of 
careful driving was “relevant to the 
question of the plaintiff’s negligence 
in selecting a suitable driver on the 
occasion of the See ne ” Plummer v. 
Ossipee, 59 N. H. 59; 

51. Ficken v. Hie 28 Cal. 618. 

52. Monahan v. Worcester, 150 
Mass. 439, 23 NE 228, 15 AmSR 226. 
ht Holmberg v. Dean, 21 Kan. 


54. Buswell Trimmer Co. v. Case, 
144 Mass. 350, 11 NE 549; Daniels v. 
Dayton, 49 Mich, 137, 13 NW 3892. 

55. Peo. v. Anderson, 39 Cal. 703; 
Wormsdorf v. Detroit City R. Co., 75 
Mich. 472, 42 NW 1000, 13 AmSR 
453; Williford v. State, 36 Tex. Cr. 
414, 37 SW 761. 

56. Conn.—Cadwell v. State, 17 
Conn. 467. 

Fla.—King v. State, 17 Fla. 183. 
Ga.—Hogan v. State, 76 Ga. 82. 


EVIDENCE 
[§ 572] 


Reputation may 


D. Mode of Proof—l. In 
The rules regulating proof of character are illogi- 
eal,®? unscientific, and anomalous,®? explainable only 
as archaic survivals of compurgation or of states of 
legal development when the jury personally knew 
the facts on which their verdict was based. Evi- 
dence of common reputation in the community is 
entirely proper when the reputation is itself the 
ultimate fact,®* but as proof of actual character such 
evidence is probatively weak,°* and on many occa- 
sions inaccurate and misleading.® 
sole advantage that it makes a simple issue and 
one which the person affected may fairly be supposed 
to be able to meet without surprise,°* but even the 
danger of surprise might easily be removed by a re- 
quirement of notice.°7 
ference of a disinterested person of competent 
knowledge would be equally probative, and often 


[§§ 571-572 


General. 


It possesses the 


In point of principle the in- 


more so than the estimate of the community at 


Ida.—Terr. v. Bowen, 2 Ida. (Hasb.) 
640, 23 P 82. 

Ind.—Graeter v. State, 105 Ind. 271, 
4 NE 461 

Jowa.—State v. Hand, 7 Iowa 411, 
71 AmD 458. 

La.—State v. Mack, 41 La. Ann. 
1079, 6 S 808. 
om Mich.—0' Brien v. Peo., 28 Mich. 


Minn. —State v. Smith, 29 Minn. 
198, 12 NW 524 

Nebr.—Drake v. State, 14 Nebr. 535, 
17 NW 117. 

S. C.—State v. McDowell, 23 S. C. 


L. 346. 
Tex.—Sylvester v. State, 42 Tex. 
29 Wis. 


496. 
Wis.—State v. 
435. 
57. Allen v. State, 15 Tex. A. 320. 
58. Ala.—Martin v. Hardesty, 27 
Ala. 458, 62 AmD 1773. 
Tll.—Mark v. Merz, 53 Ill. A, 458. 
Ky.—Gregory v. Thomas, 2 Bibb 
286, 5 AmD 608. 
Mo.-—--Miller v. Brown, 3 Mo. 127, 
23 AmD 673. 
Vt.—Barron v. Mason, 31 Vt. 189. 
59. Ili.i—Rosenkrans v. Barker, 115 


Ill, 331, 3, NE 93, 56 AmR 169; Israel 
Vv. anes 23 Dll. 575. 


Brunell, 


nd.— Blizzard v. Hayes, 46 Ind. 
166. 15 AmR 291. 
Mass.—Mcelntire v. Levering, 148 


Mass. 546, 20 NE 191, 12 AmSR 594, 
2; LRA. 517. 

Mo.—Miller v. Brown, 3 Mo. 127, 
23 AmD 693. 

N. C.—Bostick v. Rutherford, 11 
INC. So. 

Wis.—Woodworth v. Mills, 61 Wis. 
44, 20 NW 728, 50 AmR 135. 

60. Wormsdorf y. Detroit City R. 
Co., 75 Mich. 472, 42 NW 1000, 13 
AmSR 458. 

61. Foster v. Crisman, 165 Iowa 
189, 144 NW 1021, 1023 {quot Cyel. 

62. Ree. v. Rowton, L. & GC. 

63. Foster v. Crisman, 165 foes 
189, 144 NW 1021, 1023 [quot Cyc]. 

64. Curtice v. Dixon, 74 N. H. 386, 
393, 68 A 587 (‘A person’s reputa- 
tion and character are not the same. 
Reputation, as evidence, may tend 
to prove character; but a man may 
in fact have a good character while 
suffering from a bad reputation’’). 

{a] In other connections reputa- 
tion is not regarded as relevant on 
the question as to the existence of 
facts. Roberts v. Ellsworth, 11 Conn. 
290 (accuracy of set of account 
books); Overstreet v. State, 4 Miss. 
328 (doing of specific acts). 

65. Reg. v. Rowton, L. & C. 520, 542 
(“Evidence of character is, how- 
ever, admissible on the part of the 
prisoner, not only in the sense of 
what people in general think of him, 
which is mere rumor, but 2ls9 1n the 
sense of what is known of him gen- 
erally in the judgment of the par- 


large ;°° and it would seem equally clear that partic- 
ular acts indicating a certain character might well 


ticular witness, which judgment is 
superior in quality and value to mere 
rumor. Numerous cases may be put 
in which a man may have no gen- 
eral character in.the sense of any 
reputation or rumor about him at all, 
and yet may have a good disposition. 
For instance, he may be of a shy, re- 
tiring disvosition, and known only to 
a few; or again, he may be a person 
of the vilest character and disposi- 
tion, and vet only his intimates may 
be able to testify that this is the 
case. One man may deserve that 
character without having acquired it 
which another man may have ac- 
quired without deserving it. In such 
cases the value of the judgment of a 
man’s intimates upon his character 
becomes manifest. In ordinary life, 
when we want to know the character 
of a servant, we apply to his master. 
A servant may be known to none but 
the members of his master’s family; 
so the character of a child is only 
known to its parents and teachers, 
and the character of a man of busi- 
ness to those with whom he deals. I 
apprehend that there is nothing to 
prevent a man of business from call- 
ing every person with whom he has 
dealt for years, and asking each in 
succession whether he was a person, 
according to the witness’s observa- 
tion, of an honest and just character; 
and such evidence would be of the 
highest value. But, if a witness to 
character were to say that the man 
had got a good character in the 
parish, it might be that he had gained 
it because he had gone through the 
parish offices with decency; and the 
witness may have had no oppor tunity 
of judging of the man’s real charac- 
ter and disposition. According to 
the experience of mankind one would 
ordinarily rely rather on. the infor- 
mation and judgment of a man’s in- 
timates than on general report; and 
why not in a Court of law?’”). 

66. Ala. ree v. State, 108 
Ala. 54,18 S 843. 
A ap _—Campbell v. Bannister, 79 Ky. 

Mass.—Com. v. Obree 119 Mass. 
342, 20 AmR 325. 

Mis s._— Kearney v. State, 68 Miss, 
238, 8 S292 

N. Y.—Peo. v. White, 14 Wend. 111. 

N. C.—Nixon v. Mckinney, 105 N. 
C235 21. SEL Ub 4S 

67. Martin v. Hardesty, 27 Ala. 


458, 62 AmD 7738; Reg. v.. Rowton, 
Ge & CN 520, 
68. Dis. op. Erle, C. J., in Reg. 


v. Rowton, L. & C. 520, 533 (“What 
is the principle on which evidence of 
character is admitted? It seems to me 
that such evidence is admissible for 
the purpose of showing the disposi- 
tion of the party accused, and basing 
triereon, a presumption that he did 
not commit the crime ilaputed to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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have more weight than the opinion of a large num- 


ber of people.®® 
[§ 573] 2. 


a satisfactory test has been made,?? 
ceive evidence the probative value 


him. Disposition cannot be ascer- 
tained directly; it is only to be ascer- 
tained by the opinion formed con- 
cerning the man, which must be 
founded either on personal experience, 
or on the expression of opinion by 
others, whose opinion again ought to 
be founded on their personal experi- 
ence. The question between us is, 
whether the Court is at liberty to re- 
ceive a statement of the disposition 
of a prisoner, founded on the personal 
experience of the witness, who at- 
tends to give evidence and ‘state that 
estimate which long personal knowl- 
edge of and acquaintance with the 
prisoner has enabled him to form. I 
think that each source of evidence 
is admissible. You may give in evi- 


dence the general rumor prevalent! 12s 


in the prisoner’s neighborhood, ana, 
according to my experience, you may 
have also the personal judgment of 
those who are capable of forming a 
more real, substantial, guiding opinion 
than that which is to be gathered 
from general rumor. I never saw a 
witness examined as to his character 
without an inquiry being made into 
his personal means of knowledge of 
that character. The evidence goes to 
the jury depending entirely upon the 
personal experience of the witness 
who has offered his testimony. Sup- 
pose a witness to character were to 
say, ‘This man has been in my em- 
ploy for twenty years. I have had 
experience of his conduct; but I have 
never heard a human being express 
an opinion of him in my life. For 
my own part, I have always regarded 
him with the highest esteem and re- 
spect, and have had abundant experi- 
ence that he is one of the worthiest 
men in the world.’ The principle the 
Lord Chief Justice has laid down 
would exclude this evidence; and that 
is the point where I differ from him. 
To my mind personal experience 
gives cogency to the evidence; where- 
as such a statement as, ‘I have heard 
some persons speak well of him,’ or 


‘I have heard general report in favour |, 


of the prisoner,’ has a very slight 
effect in comparison. Again, to the 
proposition that general character is 
alone admissible the answer is that 
it is impossible to get at it. There 
is no such thing as general character; 
it is the general inference supposed 
to arise from hearing a number of 
separate and disinterested statements 
in favour of the prisoner. But I 
think that the notion that general 
character is alone admissible is not 
accurate. It would be wholly inad- 
missible to ask a witness what in- 
dividual he has ever heard give his 
opinion of a particular fact connected 
‘with the man. I attach considerable 
weight to this distinction, because, 
in my opinion, the best character is 
thee which is the least talked of’). 

Reg. v. Rowton, Ti VS Cr 1520; 
530° ‘Cat is quite clear that, as the 
law now stands, the prisoner cannot 
give evidence of particular facts, al- 
though one fact would weigh more 
than the opinion of all his friends and 
neighbours. So too, evidence cf an- 
tecedent bad conduct would form 
egually good ground for inferring the 
prisoner’s guilt, yet it is quite clear 
evidence of that kind is inadmissi- 
ble’). 

70. Determination as to: 
Knowledge of witness see infra § 576. 
Remoteness see infra § 575. 

71. State v. Albanes, 109 Me. 199, 
83 A 548, 550 [cit Cyc]; State v. Mad- 
ison, 23 S. D. 584, 589, 122 NW 647 
ey "Cycl; ue var Vv. ‘State, 30 Tex. 

614, 18 SW 

A.,§ State v. Butta, 78 Towa 656, 43 

NW 534, 5 LRA 814 (where a wit- 


Functions of Court.7° The court 
may make a reasonable limitation upon the number 
of witnesses permitted to testify on the issue of 
character,1 and may exclude further evidence after 


oe SY 


be slight.72 


[22C.J.] 479 


It has been intimated that the court 


may in its discretion permit a defendant to use 


or decline to re- 
of which would 


ness had resided for the last five 
years in his present residence “and 
there ‘was abundant evidence as to 
his reputation,” it was incomvetent 
to inquire as to his character for 
truth and veracity at the place of 
former residence). 

73. Waddingham v. Hulett, 92 Mo. 
528, 534, 5 SW 27. 

[a] Thus the character of a wit- 
ness at a distant place where he has 
resided but three months on a 
temporary visit is not competent. “A 
man’s character is to be judged by 
the general tenor and current of his 
life and not by a mere episode in it.” 


Waddingham vy. Hulett, 92 Mo. 528, 
534, 5 SW 27. 
74. State v. Emery, 59 Vt. 84,7 A 


75. Ala.—Rutledge v.. Rowland, 
161 Ala. 114, 49 S 461; Moulton v. 
State, 88 Ala. 116, 6 S 758, 6 LRA 301; 
Glaze v. Blake, 56 Ala. 379; Martin v. 
Hardesty, 27 Ala. 458, 62 AmD 773. 

Ark.—St. Louis, ete, R. Co. v. 
Stroud, 67 Ark. 112, 56 SW 870. 
a7 teage v. Gordan, 103 Cal. 568, 
i trea wees v. Briscoe, 19 Del. 7, 50 

Fla.—Garner v. pate: 28 Fla. 113, 

98 835, 29 AmSR 2 

Ga. —Peeples v. Stute, 103 Ga. 629, 
29 SE 691; Columbus, etc., R. Co. v. 
Christian, 97 Ga. 56, 95 SE 411; Keen- 


er v. State, 18 Ga. 194, 63 AmD 269. 
Tll.—McCarty v. Peo., 51 Ill. 231, 
99 AmD 542. 


Ind.—Long v. Morrison, 14 Ind, 595, 
77 AmD 72; Engleman v. State, 2 Ind. 
91, 52 AmD 494; Walker v. State, 6 
Blackf. 1; Treschman v. Treschman, 
28 Ind. A. 206, 61 NE 961. 

ee —State v. Blackburn, 110 NW 


Kan.—State v. Simmons, 74 Kan. 
ee 88 P 57. 

y.—Campbell v. Bannister, 79 Ky. 
208: Vanurieon v. Virgin, a B. Mon. 
785; Gregory v. Thomas, 2 Bibb 286, 
5 AmD 608. 
eae ag v. Cur, 106 La. 8, 30 S 

Me.—Pierce v. Cole, 110 Me. 134, 85 
A 567; Phillips v. Kingfield, 19 Me. 
375, 36 AmD 760; State v. Field, 14 
Me. 244, 31 AmD 52. 

Mass.—Colburn v. Marble, 196 
Mass. 376, 82 NE 28, 124 AmSR 561; 
Com. v. O’Brien, 119 Mass. 342, 20 
AmR 325; Peterson v. Morgan, 116 
Mass. 350; Boynton v. Kellogg, 3 
Mass. 189, 3 AmD 122. 

Mich.—Peo. v. Albers, 137 Mich. 
678, 100 NW 908. 

Minn.—Davis v. Hamilton, 88 Minn. 
64, 92 NW 512. 

Miss. —Kearney v. State, 68 Miss. 
238, 8-S 292 

Mo.—Thomas v. Thomas, 186 SW 
993; Seymour v. Farrell, 51 Mo. 95; 
Patrick Wa, he a Oy Adams, 19 Mo. 
73; Shaefer v. Missouri Pac. R: Co., 
98 Mo. A. 445, 72 SW 154; Blasland- 
Parcels-Jordan Shoe Co. v. Hicks, 70 
Mo. A. 301. 

Mont.—State v. Brooks, 23 Mont. 
146, 57 P 10388. 

Nebr.—Trousil v. Bayer, 85 Nebr. 
431, 123 NW 445; Russell v. State, 77 
Nebr. 519, 110 NW 3880, 15 AnnCas 
222; Dorsey v. Clapp, 22 Nebr. 564, 
35 NW 389. 

Nev.—State v. Huber, 38 Nev. 253, 
148 P Le 566 [cit Cyc]. 


N. H.—State v. Lapage, 57 N. H. 
Fane 24 AmR 69. 
. J.—Bullock vy. State, 65 N. J. L. 


BBN “47 A 62, 86 AmSR 668; Atwood 
ve tmpson, 20 N. J. Hq. 150. 

N. Y.—Conley v. Meeker, 85 _N. 
618; Corning v. Corning, 6 N. Y. oT: 
Carpenter v. Blake, 10 Hun 358 [aft 
iio Neen) eho: Meyer v. Suburban 


other means of establishing his character than by 
proof of reputation.’4 

[§ 574] 3. General Reputation—a. In General. 
The appropriate proof of character is by establish- 
ing general reputation’ as to the particular trait 


Home Co., 25 Misc. 686, 55 NYS 566 
faff. .25. Misc... .311,. 54. NYS.» 568]; 
Townsend v. Graves, 3 Paige 453. 

N. C.—Marcom v. Adams, 122 N. 
C., 222, 29 SE. 333; Nixon.y. McKinney, 
105 N. Cc. 23, 11 Sia 154; Luther v. 
Sey, SSN CAS 

D.—State v. mh eemka, Liens 
386. “92 NW 480 

Oh, = Goalley, v. Cincinnati, 13 Qh. 
Cir, Ct. N. Sa394: 

Or.—State v. Garrand, 5 Or. 156: 

Pa.—Hopkins v. Tate, 255 Pa. 56, 
99 A 210; Hoffman v. Kemerer, 44 Pa! 
452; Frazier v. Pennsylvania R. Co., 
38 Pa, 104, 80 AmD 467; Rudisill v. 
cin 14 ‘YorkLegRec 121. 

S. C-—Sweet v. Gilmore, 52 S. C. 
530, 30 SE 395; Hifert v. Sawyer, 11 
$6, L. 511, 10 AmD 633. 

a —Fitzhugh v. State, 138 Lea 


Tex.—Yeatts v. St. Louis South- 
western R. Co., (Civ. A.) 184 SW 636, 


639 [eit Cyc]; McCormick v. 
Schtrenck, (Civ. A.) 130 SW 1720; 
Houston, ete, R. Co. v. Bell, (Civ. 


A.) 73 SW 56 [att SRobe xia, 15 SW 
484]; Landa v. Obert, 5 Tex. Civ. A. 
620, 25 SW 342 

Utah.—Harrison v. Harker, 44 Utah 
541, 142 P 716. 

Vt.—State v. Emery, 59 Vt. 84, 7 
A 129, 
ah Rie .—Carter v. Com., 2 Va. Cas. (4 

a 

Yvash. —State v. Coates, 22 Wash. 
601, 61 P 726 

Wis.—Schultz v. State, 1383 Wis. 
215, 113 NW 428. 

Eng .—Sheen v. Bumpstead, 2 H. & 
Cu7193; 0159 Reprint 80; J’Anson. v. 
Stuart, 1 T. R. 748, 99 Reprint 1357, 9 
ERC 98. 

“Reputation is the index of char- 
acter.” Com. v, Nagle, 157 Mass, 554, 
32 NE 861. 

“When evidence of character is ad- 
missible, it is to be shown by gen- 
eral reputation, and not by specific 
acts.’ Pierce v. Cole, 110 Me. 134, 
139, 85 A 567. 

fa] “The doctrine is too familiar 
to require support from a citation of 
texts or adjudged cases, that char- 
acter, good or bad, can only be estab- 
lished ‘by evidence of general reputa- 
tion. The issue involved, when it is 
sought to influence the verdict of 
jurors by inviting their consideration 
of the good character of the defend- 
ant, embraces no element of conduct, 
but is met and filled solely by the 
repute in which the person inquired 
about is held in the community in 
which he lives. Conduct doubtless is 
in all cases, to a greater or less degree, 
the basis of reputation—the efficient 
cause of whatever impression has 
been made on the community, touch- 
ing the qualities of the man; but it 
is this resultant of conduct, and not 
conduct itself—whether regard be 
had to a general course of life, or to 
particular acts—which may go to 
the jury in a given case, to aid them 
in arriving at a just conclusion as 
to the fact, Ene in some instances 
the degree, guilt.” Moulton v. 
Baakee 88 Ala. v6 118, 6 S 758, 6 LRA 


{b] Reputation must be general.— 
‘It is not competent to show what 
two or three persons only may think 
or say concerning the witness, but 
the inquiry must be confined to the 
general estimation in which he is held 
by his neighbors and acquaintances.” 
Matthewson v. Burr, 6 Nebr. 312, 317. 
To same effect Carter v. Com., 2 Va. 
Cas. (4 Va.) 169. 

[c] Evidence directed to general 
reputation.— Where witnesses had 
testified that plaintiff’s fellow ser- 
vant had been working in certain 


480 [22C.J.] 


involved,’® as it existed at or near the time of the 
occurrence rendered important by the evidence,’’ 
in the community in which the person in question 
It is not necessary that the witness 
should know that the reputation he states is the opin- 
ion of the majority of the community,”® although he 
should know that it is the generally prevailing im- 
pression,®° and hearsay evidence as to statements of 
particular persons cannot be received.®? 

Rebutting evidence of character should in like 
manner be by proof of general reputation.®? 

The character of animals may, it has been held, 
be shown by general reputation,®* although this has 
been questioned®* and even denied.®® 

~The character of a place as a nuisance may be 


is known.7§ 


proved by reputation.®* 


[§ 575] b. Time to Which Evidence Must Re- 
The evidence must be directed to general 


late. 


shops for some months, evidence that 
witness knew such servant's reputa- 
tion among the persons working in 
the shop where plaintiff was injured 
because of such _ servant’s alleged 
negligence, and that his reputation 
was that of a careless person and an 
incompetent workman, was not -ob- 
jectionable, because it did not tend 
to prove the servant’s general repu- 
tation among his fellow servants. 
Kansas City Cons. Rae rens, etc., Co. 
Bay atone 48 Tex. Civ. A. 605, 107 

76, ATA upon pan v. State, 100 
Ala. 70, 14 S 878. 

Ga.—Moore v. Dozier, 128 Ga. 90, 
57 SE 110. 

Mass.—Bodwell v. Swan, 3 Pick. 
376, 15 AmD 228, 

Minn.—State v. Brand, 124 Minn. 
408, 409, 145 NW 89 [cit Cyel. 
nee __Matthewson v. Burr, 6 Nebr. 

N. J.—State v. Baans, 77 N. J. L. 
123, 124, 71 A tit [eit Cyc]. 

N. C.—Nixon v. McKinney, 105 N. 
iC. 238, 1 SH 154. 

Tex.—Yeatts v. St. Louis South- 
western R. Co., (Civ. A.) 184 SW 636, 
639 [cit Cyc]. 

77. See infra § 575. 

78. See infra § 576. 

79. ;Peo, V..Cord, 157 Cal. 562, 108 
Peo. 511 [cit Cyc]; Robinson y. State, 
16 Fla. 835; Com. v. Brink, 49 Pa. 
Super. 620. 

80. See cases supra note 75. 

81. Asher v. Beckner, 41 SW 35, 
19 KyL 521. 

82. Ala.—Steele v. State, 83 Ala. 
20, 3 S 547. 

Cal.—Peo. v. Ah Lee Doon, 97 Cal. 
17d, .31)P 933. 

Fla.—Nelson v. State, 32 Fla. 244, 
13 S 361. 

Towa.—State v. Grinden, 91 Iowa 
505, 60 NW 387. 

La.—State v. Donelon, 45 La. Ann. 
744,12 S 922. 

Mass.—Com. v. O’Brien, 119 Mass. 
342, 20 AmR Os 

Pa.—Com. Gibbons, 3 Pa. Super. 
408, 39 Whiy NC 565. 

Tex.—Yeatts v. St. Louis South- 
western R. Co., (Civ. A.) 184 SW 636, 
639 [cit Cyc]. 


Eng.—Reg. v. Rowton, L. & C. 520, 


531. 

‘Within what limits must the re- 
butting evidence be confined? I think 
that that evidence must be of the 
Same character and confined within 
the same limits,—that, as the prison- 
er can only give evidence of general 
good character, so the evidence called 
to rebut it must be evidence of the 
Same general description, shewing 
that the evidence which has_ been 
given in favour of the prisoner is not 
true, but that the man’s general rep- 
utation is bad.” Reg. v. Rowton, 
supra. 

83. Wormsdorf v. Detroit City R. 
‘Co., 75 Mich. 472, 42 NW 1000, 13 Am 
SR’ 453 (horse). 


EVIDENCE 


‘sufficiently near 


existed before t 


time at which it 


appears.°? 
[§ 576] cc. 
late. 


84. Whittier v. Franklin, 46 N. H. 
23, 88 AmD 185, 
ti Norris v. Warner, 59 Ill. A. 

86. W. B. Hutchinson Inv. Co. v. 
Van Nostern, 99 Wash. 549, 170 P 121. 

87. Graham v. State, 29 Tex. A. 31, 
13 SW 1013. 

88. Kenley v. Robb, (Tex. Civ. A.) 
193 SW_ 375. 

{a] Time held not too remote.— 
(1) Two years. IKeliy v. State, 61 Ala. 
19; Lawson v. State, 32 Ark. 220; 
Louisville, etc., R. Co. v. Richardson, 
66 Ind. 43, 32 AmR 94. (2) Three 
years. State v. Lanier, 79 N. C. 622. 
(3) Four years. Sleeper v. Van Mid- 
dlesworth, Hen. CNS ON: 431; 
Mynatt v. Hudson, 66 Tex. 66, 17 SW 
396. (4) Four or five years. Clark v. 
Hendricks, (Tex. Civ. A.) 164 SW 57. 
(5) Six years. Fry v. State, 96 Tenn. 
467, 35 SW 8838. (6) Seven or eight 
years. Jones v. State, 104 Ala. 30, 16 
S 135; Graham v. Chrystal, 2. Abb. 
Dec. (N. Y.) 268, 2 Keyes (N. Y.) 21, 
37 HowPr (N. Y.) 279. 

[b] Time held too remote.—State 
v. Potts, 78 lowa 656, 43 NW 534, 5 
LRA 814 (five years). 

{c] On cross-examination (1) a 
wider range is permitted. MHallo- 
way .v. Peo., 181 Ill. 544, 54 NE 1030. 
(2) Even fifteen years has been held 
not too long. State v. Espinozei, 20 
Nev. 209, 19 P 677. 

89. Jones v. State, 104 Ala. 30, 16 
S 135; Brown v. Lieenrs, 1 Tl. A! 74 
{aff 95 Il. 195]; Rice v. Ward, 93 Tex. 
532, 56 SW 747; Brown v. Perez, 89 
Tex. 282, 34 SW 725; ask v. Hud- 
son, 66 Tex. 66, 17 SW 39 

“The time that had iibeed since 
the witnesses as to reputation knew 
him may have gone to the weight, but 
not to the admissibility of the evi- 
dence.” Clark v. Hendricks, (Tex. 
Civ. sa? 164 SW 57, 58 

90. Ala.—Smith v. State, 197 Ala. 
198, 72'S'316, 318 [cit Cye]. 


Cal.—Peo. ’ v. McSweeney, 4 Cal. 
Unrep. Cas. 924, 38 P 743. 

Ind.—In re Darrow, 175 Ind. 44, 
92 NE 369 [cit Cyc]. 
MS ales v. Kinley, 43 Iowa 

ao aes te v. Com., 80 Ky. 480, 4 
mals 37 


hal siate v. Fontenot, 48 La. Ann. 
80d, Loe tay 
Nebr.——Olive v. State, 11 Nebr. 1, 
7 NW 4 
N. J-State v. Sprague, 64 N. J. 
L. 419, 45 A 788. 
tea C.—State v. Johnson, 60 N. C. 
Oh.—Wroe v. State, 20 Oh. St. 460. 
Tenn.—Moore y. State, 96 Tenn. 
209, 33 SW 1046 
Tex.—Hill v. State, 37 Tex. Cr. 415, 
35 SW 660. 
BST I: ase: v. Com., 2 Va. Cas. (4 
a 
we iene genes v. Sellway, 3 Esp. 


[a] Reason for rule.—‘‘A different 
rule will expose the defendant to the 


out of which the litigation arose.% 
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- 
reputation as it existed at the time of the occurrences 
rendered important by the evidence,’’ or at a time 


thereto to be relevant,®® remoteness, 


if not too great, going to the weight rather than 
the admissibility of the evidence.®® It is also neces- 
sary that the reputation shown should be that which 


he occurrence of the circumstances 
Whether the 
is offered to show a person’s repu- 


tation is too remote to be relevant is a preliminary 
question to be. decided by the trial court,°+ whose 
action in passing on remoteness in this connection 
will not be reviewed unless an abuse of discretion 


Place to Which Evidence Must Re- 
The community whose estimate of a person’s 
character is important is, other things being equal, 
that through which he is best known. 


If he has 


great danger of having his character 
ruined or ‘badly damaged, by the arts 
of a popular or artful prosecutor, 
stimulated to activity ky the hope of 
|thus making his prosecution success- 
tul. Evidence of character is of the 
nature of hearsay, and the general 
rule in relation to that kind of testi- 
mony is, that it shall not be received 
if the hearsay be post litem motam. 

. The reason for this is, ‘that no 
man is presumed to be indifferent in 
regard to matters in actual controver- 
sy; for when the contest has begun, 
people, generally, take part on the 
one side or the other—their minds 
are in a ferment, and if they are dis- 
posed to speak the truth, facts are 
seen by them through a false medium. 
To avoid, therefore, the mischiefs, 
which would otherwise result, all ex 
parte declarations, even though made 
upon oath, referring to a date subse- 
quent to the beginning of the contro- 
versy, are rejected.’”’ State v. John- 
son, 60 N. C. 151, 152. 

{b] On the other hand it has been 
held that if on the trial of an indict- 
ment defendant introduces evidence 
of his good character prior to the al- 
leged commission. of the crime 
charged, it is competent to the gov- 
ernment to prove that subsequently 
to that time his character has been 
bad. Com. v. Sacket, 22 Pick (Mass.) 


394. 
aor Ark.—Snow v. Grace, 29 Ark. 


Ill.—Halloway v. Peo., 181 Ill. 544, 
54 NE 1030. 
46 Kan. 
341, 26 P be a 


Kan.—Coates Vv. 

La.—State v. Cunningham, 130 La. 
749, 58 S 558, 562 [cit Cyc]. 

Me.—State v. Albanes, 109 Me. 199, 
83.A 548, 550, [cit Cyc]. 

N. C.—Nixon v. McKinney, 105 N. 
Ci23; 411 SE) Las 

Wash.—State v. Barr, 11 Wash. 481, 
39 P 1080, 48 AmSR 890, 29 LRA 154. 

{a] MTllustration. — One charged 
with murder, who has been permitted 
to introduce proof as to his reputa- 
tion, covering all the later years of 
his life, cannot complain because the 
court refused to allow a witness to 
testify as to his reputation from his 
boyhood up to the time of the homi- 
cide. State v. Barr, 11 Wash. 481, 
39 P 1080, 48 AmSR 890, 29 LRA 154. 
ig 92. Ala.—Kelly v. State, 61 Ala. 

Ark.—Lawson vy. State, 32 Ark, 220; 
Snow v. Grace, 29 Ark 131 

Ill.—Brown v. Luehrs, 1 ‘I. A, 74 
{aff 95 Ill. 195]. 

Ind.—Pape v. Wright, 116 Ind. 502, 
19 NE 459; Louisville, ete., R. Co. v. 
Richardson, 66 Ind. 43, 32 AmR 94. 

Kan. oor ea v. Sulau, 46 Kan. 341, 


26 P (e: 
N. (9 N.C: 
Rowland, 
ta ‘Ala. 114, 49 S 461. 


Ga. —Columbus, ete; RB. > Co, 
Christian, 97 Ga. 56, 25 SE 411. 


Sulau, 


a tite v. Lanier, 
Ala.—Rutledge Vv. 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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lived long enough in his present residence to have 
acquired a reputation there, special weight attaches 
to the estimate formed there,®* although reputation 
in places of former residence is not excluded.%5 
Where the person has not acquired a reputation in 
his present neighborhood, that acquired at a prior 
residence will be received,®* provided the residence 
is not so long ago as to be excluded as remote.” The 
inquiry on cross-examination may extend to cover 
reputation existing in any community deemed rele- 
vant by the presiding justice.°* When a party intro- 
duces witnesses as to his character in certain com- 
munities of his residence, the adverse party may 
rebut as to those and other communities where he 
has lived,®® under relevant circumstances.1 It is not, 
however, competent to rebut evidence of good char- 
acter by proof of a bad local reputation, limited to 
a neighborhood remote from the party’s residence,? 
where he has never lived and where he is not shown 
to be generally known.? Whether the community 
in which reputation is offered to be shown is too 
distant for the evidence to be relevant is a matter to 
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‘be determined by the trial court,* whose action will 
not be disturbed unless an abuse of discretion 
appears.® 

‘[§ 577] d. Knowledge of Witness. A witness 
as to character must be shown to have adequate 
knowledge on the subject. A claim to knowledge 
is, however, prima facie sufficient,’ and on the other 
hand a disclaimer of knowledge will usually,® al- 
though not necessarily,® lead to a refusal to permit 
to receive the witness’ testimony. Positive certain- 
.ty is not required; a witness may state what he has 
always ‘‘understood.’’!° 

[§ 578] 4. Rumor. Mere rumor cannot be 
shown on an inquiry as to character or even as to 
reputation.1? 

[§ 579] 5. Specific Acts—a. In General. Al- 
though such evidence has been admitted in certain 
cases, apparently without objection,!2 it is settled 
by the great weight of authority that evidence of 
specific acts is not admissible to prove character.1* 
The propriety of this rule is obvious when it is con- 
sidered that, while one may readily be supposed to 


Towa.—Dveringham v. Chicago, etc., 
R. Co., 148 Iowa 662, 127 NW 1009, 
AnnCas1912C 848. 

La.—State v. Cunningham, 130 La. 
749, 58 S 558, 562 [cit Cyc]. 

Mo.—Waddingham v. Hulett, 92 Mo. 
528, 5 SW. 27. 

N. Y.—Hart v. McLaughlin,-51 App. 
Div. 411, 64 NYS 827; Sawyer v. Peo., 
91 N: Y: 667 mem; 1 N. Y. Cr.-249. 

Oh.—Searles v. State, i 


“ Ct, 331, 3 Oh. Cir. Dec. 478 


A eae v. Wilson, 44 Pa. Super. 
183. 

Tex.—Yeatts v. St. Louis South- 
western R. Co., (Civ. A.) 184 SW 636, 
639 [cit Cyc]; Mynatt v. Hudson, 66 
Tex. 66, 17 SW 396; Clark v. Hen- 
dricks, (Civ. A.) 164 SW 57. 

94. Ala.—Rutledge  v. 
161 Ala. 114, 49 S 461. 

Iowa.—Halley v. Tichenor, 120 Iowa 
164, 94 NW 472. 

N. Y.—Thomas v. 67 N. Y: 
218. 

N. D.—State v. Thoemke, 11 N. D. 
386, 92 NW 480. 

Tex.—Mynatt v. 66 Tex. 
66, 17 SW 396. 

W. Va.—State v. Henderson, 29 W. 
Va. 147, 1 SE 225. 

N. S.—Messenger v. Bridgetown, 33 
N. S. 291. 

[a] A prison may be a suitable 
community in which to form a repu- 
tation as to character. Thomas v. 
Peo.,/67 N: Y. 218. . 

{b] Place of business.—Evidence 
as to the reputation of the accused is 
not necessarily confined to his repu- 
tation in the vicinity of residence, but 
may be given with reference to the 
locality in which he is in the habit 
of dealing. State v. Henderson, 29 W. 
Va. 147, 1 SH 225. i 

[c] That the party is little known 
in the neighborhood of the place of 
trial does not alter the rule. Tim- 
mony v. Burns, Clex. Civ. A»)).42 
SW_ 133. 

95. Sleeper ponies Middlesworth, 
4 Den. (N. Y.) , 

96. Pape v. Wright, 116 Ind. 502, 
19 NE 459; Coates v. Sulau, 46 Kan. 
$41,126" P 720; ee Ae Hendricks, 
Tex. Civ. A.) 164 S e 
‘ 97. Nixon v. McKinney, 105 N. C. 
23, D1oSH 1154. 

98. Beauchamp v. State, 6 Blackf. 


Ind.) 299. 
: Ba. State v. Foster, 91 Iowa 164, 
W 8 


1. Burns v. State, 23 Tex. A. 641, 
5 SW 140. 

2. Griffin v. State, 14 Oh. St. 55. 

3. Griffin v. State, 14 Oh. St. 55. 

4. Prater v. State, 107 Ala. 26, 18 


38. 
5. Prater v. State, 107 Ala. 26, 18 
S 238. 

6. Peeples v. State, 103 Ga. 629, 
29 SE 691; Thomas v. Peo., 67 N. Y. 


[22 6.5.29] 


Rowland, 


Peo., 


Hudson, 


218; Peo. v. Seldner, 62 App. Div. 357, 
71 NYS 35; Continental Nat. Bank v. 
First Nat. Bank, 1 Tenn. Ch. A. 449. 
7. Conkey v. Peo., 1 Abb. Dec. (N. 
a 4V85. 2) Cow. (Crs 58, (5 eParky Cr: 
8. State v. Grinden, 91 Iowa 505, 60 
NW 37 


9. Sullivan v. State, 66 Ala. 48. 

10. State v. Wright, 112 Iowa 436, 
84 NW 541. 
: 11. Ala.—Jones v. State, 76 Ala. 
daha eee v. Vance, 51 Cal. 

Ind.—Drew v. State, 124 Ind. 9, 23 
NE 1098. 

Mass.—Peterson v. Morgan, 116 
Mass. 350; Leonard v. Allen, 11 Cush. 
241; Bodwell v. Swan, 3 Pick. 376; 
Alderman v. French, 1 Pick. 1, 11 
AmD 114. 

Mich.—Proctor vy. Houghtaling, 37 
Mich. 41. 4 

Miss.—Powers v. 
Miss. 227, 241. 
ee H.—Dame v. Kenney, 25 N. H, 


N. Y.—Kennedy v. Gifford, 19 Wend. 
296; Matson v. Buck, 5 Cow. 499. 
ase C.—Luther v. Skeen, 53 N. C. 

Tex.—Wolf v. Perryman, 82° Tex. 
142, 17-SW 772. 

Eng.—Scott v. Sampson, 8 Q. B. D. 
491, 503; Bracegirdle v. Bailey, 1 F. 
& F. 536. 

“As to the second head of evidence 
or evidence of rumours and suspicions 
to the same effect as the defamatory 
matter complained of, it would seem 
that on principle such evidence is not 
admissible, as only indirectly tend- 
ing to affect the plaintiff’s reputation, 
If these rumours and suspicions have, 
in fact, affected the plaintiff's repu- 
tation, that may be proved by general 
evidence of reputation. If they have 
not affected it they are not relevant 
to the issue. To admit evidence of 
rumours and suspicions is to give any 
one who knows nothing whatever of 
the plaintiff, or who may even have 
a grudge against him, an opportunity 
of spreading through the means of 
the publicity attending judicial pro- 
ceedings what he may have picked 
from the most disreputable sources, 
and what no man of sense, who knows 
the plaintiff's character, would for a 
moment believe in. Unlike evidence 
of general renutation, it is particu- 
larly difficult for the plaintiff to meet 
and rebut such evidence; for all that 
those who know him best can say is 
that they have not heard anything of 
these rumours. Moreover, it may be 
that it is the defendant himself who 
has started them.” Scott v. Sampson, 
supra. 

12. Plummer v. Ossipee, 59 N. H. 
55; State v. Parks, 109 N. C. 813, 13 


Presgroves, 38 


SE 939; Gandolfo v. State, 11 Oh. St. 
114; Moore vy. Miller, (Tex. Civ. A.) 
155 SW _ 573. . 

[a] Illustrations.—(1) “The de- 
fendants claimed that the plaintiff's 
husband was a fast and careless 
driver, and introduced, in evidence, 
particular instances of his fast and 
careless driving. The plaintiff was 
permitted to testify to other instances 
of his careful driving when she had 
been riding with him, to which the 
defendants excepted. The evidence 
was relevant to the question of the 
husbanda’s character for driving safely 
or otherwise, and was also relevant 
to the question of the plaintiff’s 
negligence in selecting a _ suitable 
driver on the occasion of the acci- 
dent.””’ Plummer v. Ossipee, 59 N. H. 
55, 59. (2) Where an administrator 
was charged with conspiracy with 
plaintiff and another fraudulently to 
obtain land of the estate by fraudu- 
lent execution sale, evidence of a de- 
cree removing him and rendering 
judgment against him was admissible 
as tending to show his character, and 
that he would probably enter into a 
conspiracy as alleged. Moore v. Mil- 
ler, (Tex. Civ. A.) 155 SW 573. 

13. U. S.—Teese v. Huntingdon, 23 
How. 2, 16 L. ed. 479; Bird v. Halsy, 
$7 Fed, 671. 

Ala.—Rutledge v. Rowland, 161 Ala. 
114, 49 S 461; Glaze v. Blake, 56 Ala. 
379; Martin v. Hardesty, 27 Ala. 458, 
62 AmD 773. 

Ark.—St. Louis, etc, R. Co. v. 
Stroud, 67 Ark. 112, 56 SW 870. 

Cal.—Jones v. Duchow, 87 Cal. 109, 
23,.Pa3Ts, 250 256, 

Conn.—Verdi v. Donahue, 91 Conn. 
448, 99 A 1041; Stow v. Converse, 3. 
Conn. 325, 8 AmD 189. 

Del.—State v. Briscoe, 19 Del. 7, 
50. Av 2:74. 

D. C.—Columbia Nat. Bank v. Mac- 
Knight, 29 App. 580, 10 AnnCas 897. 

Fla.—Cook vy. State, 46 Fla. 20, 35 
S 665. 

Ga.—Western, ete. R. COL eve 
Vaughan, 113 Ga. 354, 38 SH 851; Co- 
lumbus, etc., R. Co. v. Christian, 97 
Ga. 56, 25 SE 411, 

Ill— Waters v. West Chicago St. R. 
Co., 101 Ill. A, 265; Mark v. Merz, 53 
Tll. A. 458. 

Ind.—Long v. Morrison, 14 Ind. 
595, 77 AmD 72; Engleman v. State, 
2 Ind. 91, 52 AmD 494; Sanders v. 
Johnson, 6 Blackf. 50, 36 AmD 564; 
Walker v. State, 6 Blackf. 1; Tresch- 
man v. Treschman, 28 Ind. A. 206, 61 
NE 961; Indianapolis Journal News- 
paper Co. v. Pugh, 6 Ind. A. 510, 33 NE 
991 


Jowa.—Fountain v. West, 23 Iowa 
9, 92 AmD 405. 

Kan.—State v. Stout, 101 Kan. 600, 
168 P 853; Lowrey v. Missouri, etc., 
RCo. 90. Kan. 180, 133) P 719" 
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be prepared to defend his general character, he can- 
not be expected to anticipate, without notice, proof 
of particular acts not relevant to the issue but 
offered merely to support an inference as to char- 
acter,}* and that human experience shows that a 
person will frequently do acts, either good or bad, 
which are utterly at variance with his real char- 
acter. <A fortiori whether an employer had made 
any inquiries as to an employee or had any fault to 
find with him is irrelevant on the question of the 
character of the employee.® In conformity with the 
rule stated it has been held not admissible, for the 
purpose of showing good character, to prove that a 
person has been truthful in certain dealings!? or 
has held positions of trust;1® that he has had no 
quarrels;1® that he is a preacher?® or a church mem- 
ber ;71 that his neighbors have given him a certificate 
of good character ;?? or that the government has is- \ 
sued to him an honorable discharge from military 


Ky eee v. Bannister, 79 Ky. 
205, 2 KyL 72; Thurman yv. Virgin, 18 
B. ‘Mon. 785; "Gregory v. Thomas, 2 
Bibb 286, 5 AmD 608. 
ee —State v. Guy, 106 La. 8, 30 S 

Me.—Pierce v. Cole, 110 Me. 134, 85 
A 567; Phillips v. Kingfield, 19 Me. 
375, 36 AmD 760; State v. Field, 14 
Me. 244, 31 AmD 52. 

Mass.—Hunneman_ v. Phelps, 199 
Mass. 15, 85 NE 169; Colburn v. 
Marble, 196 Mass. 376, 82 NE 28, 124 
AmSR 561; Miller v. Curtis, 158 Mass. 
127, 32 NE 10389, 35 AmSR 469; Mc- 
Carty v. Coffin, 157 Mass. 478, 32 NE 
649; Hatt v. Nay, 144 Mass. 186, 10 
NE’ 807; McLaughlin v. Cowley, "131 
Mass. 10; Com. v. O’Brien, 119 Mass. 


342, 20 AmR 325; Peterson v. Morgan, | 


116 Mass, 350; Parkhurst v. Ketchum, 
6 Allen 406, 88 AmD 639; Ross v. 
Lapham, 14 Mass. 275. 

Mich.—Smitley v. Pinch, 148 Mich. 
670, 672, 112 NW 686 [quot Cyc]; 
Thibault v. Sessions, 101 Mich. 279, 59 
NW 624; Proctor v. Houghtaling, 37 
Mich. 41. 

Minn.—Lydiard v. Minneapolis 
Daily News Co., 110 Minn. 140, 124 
NW 985, 19 AnnCas 985; Davis v. 
Hamilton, 88 Minn. 64, 92 NW 512. 

-Miss.—King v. State, 65 Miss. 576, 
5 S 97, 7 AmSR 681. 

Mo.—-Seymour v. Farrell, 51 Mo. 
953 Patrick ‘v,. "Che Ih. Q: Adams, 19 
Mo. 73; Shaefer v. Missouri Pac. R. 
Co., 98 "Mo. A. 445, 72 SW 154; Blas- 
land-Parcels-Jordan Shoe Co. v. 
Hicks, 70 Mo, A. 301. 

Mont.—State v. Brooks, 23 Mont. 
146, 57 P 1038. 

Nebr.—Russell v. State, 77 Nebr. 
519, 110 NW 380, 15 AnnCas 222 
Trousil v. Bayer, 85 Nebr. 431, 123 
NW 445; Golder v. Lund, 50 Nebr. 867, 
70 NW 379; Perec v. Clapp, 22 Nebr. 
564, 35 NW 389. 

Nev.—State v. Pearce, 15 Nev. 188. 

N. H.—State v, Lapage, Da INvanete 
245, 24 AmR 69. 

N. J.—Fodor v. Fuchs, 79 N. J. L. 
aay 76 A 1081; Bullock v. State, 65 
N. Tingley 47 A 62, 86 AmSR 668; 
Abwood Vv. Impson, 20 N. J. Kq. 150. 

N. Y.—Conley v. Meeker, 85 N. ae 
618; New York Guaranty, etc., Co. v. 
Gleason, 78 N. Y. 503; 7 AbbNCas 331: 
Corning v. Corning, 6 N. Y. 97; Hart 
v. McLaughlin, 51 App. Div. 411, 64 
NYS 827; ‘Hilton v. Carr, 40 App. Div. 
490, 58 NYS 134; Carpenter v. Blake, 
10 Hun 358 (aff 75 N. Y. 12]; Meyer 
v. Suburban Home Co., 25 Mise. 686, 
55 NYS 566 [aff 25 Misc. 311, 54 NYS 
Boeie Townsend y. Graves, 3 Paige 


N. C.—Tillotson v. Currin, 176 N. C. 
479, 97 SE 395; Marcom v. Adams, 
122'N. C. 222, 29’ SE 333; Nixon v. Mc- 
Kinney, 105 N. C. 28, 11 SH 154; 
Luther v. Skeen, 53 N. 356. 

Pa.—Hoffman v. Kemerer, 
452; Painter v. Drum, 40 
Frazier v. Pennsylvania R. Co., 38 Pa. 


For later cases, developments and changes in the law see cumulative Annotations, 
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cies 80 AmD pe PR ee v. Rebert, 
4 YorkLegRec 1 ile 
Ss. C.—Sweet a Gilmore, 52 S. C. 
530, 30 SE 395; Wifert v. Sawyer, 11 
gs. O. L. 511, 10 AmD 633. 
Tenn—Bell v. Farnsworth, 11 
Humphr. 608. 
Tex—Wolf v. Perryman, 82 Tex. 
103, ay SW 772; East Line, etc., R. 


Co. Scott, 68 "Tex. 694, 5 SW 501; 
CONS v. "Texas, ete., Mercanti le, 
6 tC. 46 UCO.,7 CCl.) AY) 190 SW 748; 


Houston, etc., Ry-Co. v. Beil; (Civ. A) 
73 SW 56 [aff 97 Tex. 71, 15 pals 484]; 
Landa v. Obert, 5 Tex. Civ. 620, 25 
SW 342; Howard v. State, 37° Tex. Cr. 
494, 36 SW 475, 66 AmSR 812. 

Utah.—Harrison — v. Harker, 44 
Utah 541, 142 P 716. 

Vt—State v. Emery, 59 Vt. 84, 7 
A129, 

Va.—Allison v. Wood, 104 Va. 765, 
52 SE 559, 7 AnnCas 721 fe gs v. 
Com., 2 Va. Cas. (4 Va.) 1 

Wash.—State v. Goats, 9 Wash. 
601, 61 P 726 

Wis.—Schultz v. State, 133 Wis. 
215, 113 NW 428. 

Eng.—J’Anson v. Stuart, 1 T. R. 
748, 99 Reprint 1357, 9 ERC 98 
F Ont. .—Rose v. Cuyler, 27 UL. Q. B. 

70. 

“For the purpose of proving that 
one has or has not done a particular 
act, it is not competent to show that 
he has or has not been in the habit 


of doing other similar acts.” Com. 
abe on 157 Mass. 554, 555, 32 NE 


[a] Disposition.—‘Defendant also 
complains of the. refusal of the court 
to admit testimony as to specific acts 
of the plaintiff for the purpose of 
proving that he was of a quarrelsome 
and contentious disposition, but proof 
of this nature must be as to general 
reputation, and not as to specific acts. 
Golder v. Lund, 50 Nebr. 867, 70 NW 
379." Trousil v. Bayer, 85 Nebr. 431, 
433, 123 NW 445.: 

14. Sree v. Brown, 51 Tex. 65. 
See also Reg. Rowton, L. & C. 520 
[quot infra Sate 15]. 

15. Frazier v. Pennsylvania R. Co., 
38 Pa. 104, 110, 80 AmD 467; Reg. v. 
Rowton, Pe CO 520, 541. 

“Character grows out of special 
acts, but is not proved by them. In- 
deed, special acts do very often in- 
dicate frailties or vices that are alto- 
gether contrary to the character 
actually established, And sometimes 
the very frailties that may be proved 
against a man may have been re- 
garded by him in so serious a light 
as to have produced great improve- 
ment of character.” Frazier v. Penn- 
Sylvania R. Co., supra [quot Snod- 
grass v. Carnegie Steel Co., 173 Pa. 
228, 231, 33 A 1104]. 

“Evidence of particular facts is 
excluded, because a robber may do 
acts of generosity; and the proof of 
such acts is therefore irrelevant to 
the question whether he was likely 
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service.22 For the purpose of showing bad character 
it has been held not permissible to prove the history 
of a difficulty between the person and a witness;** 
the results of investigation by a secret society as to 
a person’s character ;?° that a person has disreputa- 
ble associates ;?° that he has had frequent quarrels? 
or fights;?8 that he pointed a gun at?® or tried to 
shoot®® another; 
his domestic animals with cruelty ;°? that there fre- 
quently have been warrants out for his arrest;** 
that he has been pursued by police officers** or im- 
prisoned ;*° that he keeps*® or lives in the neighbor- 
hood of%7 a disorderly house; that the house in which. 
_he once lived has become a disorderly house;*® that 
he was in the habit of running away when a boy ;°° 
or that he was a loud-mouthed profane boy, in the 
habit of being out late at night.*° 

Unchastity. Evidence of specific acts of unchas- 
tity is rejected where the inquiry is as to reputation 


that he beat his wife®! or treated 


to have committed a particular act 
of robbery. Such evidence is ex- 
cluded, partly for the reason al- 
ready given, and partly because no 
notice has been given to the other 
side that such an inquiry is going 
to be made.” Reg. v. Rowton, supra. 

16. Com. v. Mulason, 150 Mass. 394, 
23 NE 51. 

17. Hunneman vy. Phelps, 199 Mass. 
15, 85 NE 169. 

18. Carson v. Smith, 133 Mo. 606, 
34 SW 855; Howard v. State, 37 Tex. 
Cr. 494, 36 SW 475, 66 AmSR 812. 

19.. State v. Ferguson, 71 Conn. 
227, 41 A 769; State v. Magill, 19 N. , 
D. 181, 122 NW 330, 22 LRANS 666. 

20. State v. Brooks, 23 Mont. 146, 
SID PVLOs8: 

21. Hussey v. State, 87 Ala. 121, 
6 S 420 : 

109, 


22. Jones v. Duchow, 87 Cal. 
230P 371, ZAP abe 
23. Peo. v. Eckman, 72 Cal, 582, 
24. Logsdon v. Com., 12 SW 628, 
25. State v. Gates, 130 Mo. 361, 
32 SW 971. 
paper Co. v. Pugh, 6 Ind. A. 510, 33 
NE 991; Cheney v. State, 7 Oh. 2223 
27. Campbell v. State, 38 Ark. 498; 
State v. Sterrett, 71 Towa 386, 32 


149 P .359. 
11 KyL 550. 

Indianapolis Journal News- 
oo Vv. State, 24 Tex. iN 35, 5 dh 
NW 387; King v. State, 65 Miss. 576, 


Sr os 7 AmSR 681. 
28. ‘Thomas v. Peo., *67 NY 208. 
29. Jenkins v. State, 80 Md. 72, 
30 A 566. 
30. Franklin v. State, 29 Ala. 14. 
31. Drew v. State, 124 Ind. 9, 23 
NE 1098. 
32. Peo. v. Druse, 103 N. Y. 655, 


8 NE 733. 

33. eras v. State, 108 Ala. 10, 
L218 557 (“A warrant in the 
hands 7 an officer for the arrest of 
another establishes no fact affecting 
the general reputation of the party 
to be arrested, and good character 
can not be impeached. by such evi- 
dence’’). 

34. Reddick v.-State, 25 Pla. 112, 
433, 5 S 704; SEN v. Craig, 52 
Nebr. 483, 72 "NW 86 

35. Washington Vv. i States 188 Ala. 
101, 66 S 34; State v. Bysong, 112 
fowa 419, 84 NW eet Peo. v. White, 
14 Wend. (N. Y.) 11 

[a] That one is pi escaped con- 
vict cannot be shown. Dupree v. 
State, 33 Ala. 380, 73 AmD 422. 

36. Peo. v. Christy, 65 Hun 349, 
20 NYS 278, 8 N. Y. Cr. 480. 

37. White v. Com., 96 Ky. 180, 28 
SW 340, 16 KyL 421. 

Re Cos 


38. Indianapolis, ete., 
Bush, 101 Ind. 582. 
39. Moulton a gaia, 88 Ala. 116, 
6 of 158, 6 LRA 8 
40. Dorsey Vv. Girpo, 22 Nebr. 564, 


35 NW 389 (plaintiff in a malicious 
prosecution case). 


same title, page and note number. 
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directly, or as to character in the 
.tion,*? but where actual chastity, 


trom reputation in this respect, is in issue, proof of 
specific acts of unchastity is the very best evidence 
and is accordingly received,*? and it has even been 
held that under such circumstances proof of specific 


acts is the only proper method 
chastity.48 


[§ 580] b. Acts of Animals. 


lower animals character may be shown by evidence 
of specific instances in which a relevant trait was 
‘manifested,** even though the acts are subsequent 
to the occurrence involved in the inquiry.*® 


[§ 581] c. Cross-Examination. 


character may be asked on cross-examination as to 


: the particular charges against or 


41. Ala.—McQuirk v. State, 84 
Ala. 4385, 4 S 775, 5 AmSR 381. 


Ark.—Plunkett v. State, 72 Ark. 
409, 82 SW 845. 
Fla.—Rice v. Be 35 Fla. 236, 


17_S 286, 48 AmSR 245. 

Tl.—Stowell v. Beagle, 79 Ill. 525. 
ee peo well v. Guntle, 82 Ind. 

Iowa.—State v. Blackburn, 110 NW 
275. See also State v. Bebb, 125 
Iowa 494, 101 NW 189 (recognizing 
the rule as stated in the text, but 
recognizing an exception under the 
particular facts of the case). 

Kan.—State v. Brown, 55 Kan. 766, 
42 P 363. 

Gps ss v. State, 68 Md. 149, 
52 AmR 50 

Mate oe v. O’Brien, 119 Mass. 
342, 20 AmR 325; Parkhurst v. Ket- 
chum, 6 Allen 406, 83 AmD 639. 

Mich.—Peo. v. McLean, se Mich. 
309, 38 NW 917, 15 AmSR 26 

Mo. —State v. Sibley, 131 ‘No. 519) 
33 SW 167. 

N. Y.—Peo. v. Jackson, 3 Park. Cr. 
ee [overr Péo. v. Abbot, 19 Wend. 
wae C.—State v. Jefferson, 28 N. C. 
i re ae v. Davey, 32 Oh. St. 

R. I.—State v. Fitzsimon, 18 R. I. 
236, 27 A 446, 49 AmSR 1766. 

40 Tex. 


Tex.—Pefferling v. State, 


486. 
Vt.—State v. Stimpson, 78 Vt. 124, 
es 14, 1 LRANS 1153, 6 AnnCas 


ge ar eee Vv. Cockroft, 115Cox?C, 


“The character for enastity of the 
prosecutrix, in this class of cases 
{rape or assault with intent to com- 
mit rape], can not be impeached by 
evidence of particular acts of un- 
chastity, but only by general evi- 
dence of her reputation in that re- 
spect. Nor can she be interrogated 
as to previous criminal int-rcourse 
with persons other than the accused 
himself; nor is such evidence of other 
instances admissible.’ McCombs v. 
State, 8 Oh. St. 643, 646. 


C. 


42. Ark.—Polk v. State, 40 Ark. 
482, 48 AmR 17. 
Ga.—Moore v. Dozier, 128 Ga. 90, 


57 SE 110. 
Ill.— White v. Murtland, 71 Ill. 
250, 22 AmR 100. 
Ind. —Lyons v. State, 52 Ind. 426. 
Iowa.—West v. Druff, 55 Iowa 335, 


7 NW 636. 

Ky.—Smith v. Com., 32 SW 137, 
17 KyL 541. 

Mich.—Peo. yv. Clark, 33 Mich. 112. 

Mo.—State v. Primm, 98 Mo. 368, 
11 SW _ 732. 

N. Y.—Kenyon y. Peo., 26 N. Y. 


ao ty, 84 AmD 177 [aff 5 Park. Cr. 
5 
Tenn.—Love v. Masoner, 6 Baxt. 24, 
32 AmR 522 [overr Lea v. Henderson, 
1 Coldw. 146]; Thompson v. Clenden- 
ing, 1 Head 287; Reed 6 Williams, 
5 Sneed 580, 73 AmD 15 

Wis.—Stewart v. smith, 92 Wis. 
16, 65 NW 736. 

Eng.—Andrews v. Askey, 8 C. & 
Pet, 34°E0CL 578. 

[a] Gustody of children.—On the 
hearing of a proceeding by writ of 


EVIDENCE 


sense of reputa- 
as distinguished 


of proving un- 


In the case of 


A witness as to 


reports concern- 


habeas corpus to take the custody 
of illegitimate children from their 
mother, evidence of specific acts tend- 
ing to show that the mother was an 
improper person to have the care 
and custody of the children was ad- 
missible. Moore v. Dozier, 128 Ga. 
90, 57 SE 110. 

43. Hussey v. State, 86 Ala. 34, 
5 S 484; Kenyon v. Peo., 26 N. Y. 203, 
84 AmD 177 [aff 5 Park. Cr. 254). 

44. Conn.—Sydleman v. Beckwith, 
43 Conn. 9. 

Mass.—Lynch vy. Moore, 154 Mass. 
335, 28 NE 277; Todd v. Rowley, 8 
Allen 51. 

Mich.—Noble v. St. Joseph, etc., 
St. R. Co., 98 Mich. 249, 57 NW 126 

Mont.—Kennon v. Eee, 5 Mont. 


ad 5 re 847, 51 AmR 4 

H.—Curtice v. Dino! 74 N. #H. 
386. 68 wy ay Chamberlain v. En- 
field, 43 N. H. 356 


Tenn,—Lebanon, etc., Turnp. Co. v. 
Hearn, 87 Tenn. 291, 10 SW 510. 

See Animals § 368. 

[a] Such evidence may be adduced 
to show that a horse is: (1) Gentle. 
Chamberlain v. Enfield, 48 N. H. 356; 
Lebanon, etc., Turnp. Co. v. Hearn, 
87 Tenn. 291, 10 SW 510. (2) Kind. 
Sydleman v. Beckwith, 43 Conn. 9. 
Sydleman vy. Beckwith, 43 
Todd v. Rowley, 8 ‘Allen 
(Mass,) 51; Noble v. St. Joseph, etc., 
St. R. Co., 98 Mich. 249, 57 NW 126. 
(4) Vicious. Lynch v. Moore, 154 
Mass. 335, 28 NE 277; Kennon v. Gil- 
mer, 5 Mont. 257, 5 P 847, 51 AmR 


45; “Whittier v. Franklin, 46 N. H. 
23, 88 AmD 185 
45, Kennon v. Gilmer, 5 Mont. 257, 
5 P 847, 51 AmR 45; Lebanon, etc., 
Turnp. Co. Vv. Hearn, 87 Tenn. 291, 
10 SW 510. 

46. Ala—Smith v. State, 103 Ala. 
57, 15° S866. 

Cal.—Peo. v. Gordan, 103 Cal. 568, 
37 P 534. 
pcg bonel v. State, 90 Ind. 
3 

Ky.—McCreary v. Com., 158 Ky. 
612, yei6, 165 SW 981 Lauot Cyc}. 

Mass.—Leonard v. Allen, 11 Cush. 
24 

N. Y.—Peo. v. Elliott, 163 N. Y. 
11,57 NB 108. 
epee oom. v. Wilson, 44 Pa. Super. 

S. C.—wifert v. Sawyer, 11S. C. 
L. 511, 10 AmD 633 

Tex.—Yeatts v. St. Louis South- 
western R. Co., (Civ. A.) 184 SW 636, 
639) Leite Cyel,. 

“The propriety of allowing the 
party whose character is impeached 
by a general statement of his bad 
reputation for moral worth, to elicit 
particulars on a cross- -examination, 
seems to follow from the general 
practice in reference to evidence of 
bad reputation of a party, more fre- 
quently occurring in the case of wit- 
nesses, who are impeached. It has 
been thought useful and favorable 
to the elucidation of truth in such 
cases to allow on cross- -examination 
an inquiry as to particulars in the 
charges, and also in reference to 
the persons who made them, or gave 
their opinion as to the character of 
the individual impeached.” Leonard 
v. Allen, 11 Cush. (Mass.) 241, 245. 
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ing the person whose character is under investiga- 
tion which he has heard,** or as to facts otherwise 
known to him,*’ or as to what he has himself said at 
a particular time and place as to matters affecting 
the character of the person about whom inquiry is 
made,*® or what the reputation is in connection with 
certain specified transactions within the reasonable 
range of the direet examination.*® 
of such inquiries is merely to test the accuracy and 
candor of the witness,°° and the facts so elicited 
are not evidence as to the character or reputation 
of the person about whom the inquiry is made.*! 

[§ 582] d. Rebuttal. The general rule is that 
specific acts, whether of good conduct or bad con- 
duct, cannot be shown in rebuttal of evidence as to 
character,°* even where these are presumed to be 


But the object 


[a] TIlustration.—In a prosecution 
for rape it was held proper for the 
state to ask witnesses testifying to 
defendant’s good character whether 
they had heard of divorce proceed- 
ings in which a divorce had been 
granted to defendant’s wife, and 
whether it qualified their opinion as 
to defendant’s good character. Peo. 
v. Bet, 163 N: Y. 11, 57 NE) 103. 

U. S.—King v. 1O8 S., 112 Fed. 
988. 50 GCA 647 

Ala.—White v. State, 111 Ala. 92, 
21 S 330; Moulton v. State, 88 Ala. 
116, 6 S 758, 6 LRA 301; Holmes v. 
State, 88 Ala. 26, 7 S 193, 16 AmSR 


Sedat eS v. Jerome, 33 Conn. 


Ill—Waters v. West Chicago St, 
RiCor Ol JA 265s 
ro .—State v. Arnold, 

eh eos Tepnene v. Allen, 11 Cush. 


Mich.—Peo. v. Mills, 94 Mich. 630, 


12 Iowa 


54 NW 488. 

Nebr.—McCormick v. State, 66 
Nebr. 337, 92 NW 606 (arrest). 
>, Am H.—State v. Knapp, 45 lsh 


N. ¥ peo! v. Elliott, 163 N. Y. 11, 
57 NE 108. 
N. C.—State v. Murray, 63 N. C. 


31. 
S. C.—Hifert v. Sawyer, 11 S.C. L. 
bidet Am De Goon 
State, (Cr.) 198 


Tex.—Morris Vs 
Sw 141. 

Vt.—State v. Reed, 39 Vt. 417, 94 
AmD 3387. 

48. Moulton v. State, 88 Ala. 116, 
6 S 758, 6 LRA 301; McCreary v. 
Com., 158 Ky. 612, 616, 165 SW 981 
[quot Cyc]. 

49. Peo. v. McKane, 80 Hun 322, 
30 NYS 95 [aff 148 N. Y. 455, 38 NH 


950]. 

50. Ala—Smith v. State, 103 Ala. 
57, 15 S 866. 

Del.—State v. Naylor, 28 Del. 99, 
90 A 880, 884 [cit Cyc]. 

Ky —McCreary v. Com., 158 Ky. 


a8 

612, 616, 165 SW 981 [quot Cyc]. 
Re rst v. Wilson, 44 Pa. Super. 

Tex.—Yeatts v. St. Louis South- 
western R. Co., (Civ. A.) 184 SW 
636, 639 [cit Cyc]. 

51. U. S.—Teese v. Huntingdon, 
23 How. 2, 16 L. ed. 479. 

Ala.—Moulton v. State, 88 Ala. 116, 
6S 758, 6 LRA 301. 

Fla.—Nelson v. State, 32 Fla, 244, 
1378-361. 

»Ind.—Jones v. State, 118 Ind. 39, 
20 NE 634; Engleman v. State, 2 Ind. 
91, 52 AmD 494, 
16 oe .—State v. McGee, 81 Iowa 17, 


NW 764 

Mass.—Com. v. O’Brien, 119 Mass. 
342, 20 AmR 325; Peterson v. Morgan, 
116 Mass. 350. 


Miss.—Kearney v. State, 68 Miss, 
233,.8 S 292. 
Tex.—Yeatts v. St. Louis South- 
western R. Co., (Civ. A.) 184 SW 636, 
639s [eit= Cye]? 
Eng.—Reg. v. Rowton, L. & C. 520. 
52, Ala—Carson v. State, 128 
113, 


Ala. 58, 29 S 608. 
Cal.—-Peo. v. Bishop, 81 Cal. 


22 P 477. 
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relevant as furnishing the basis of the rebutting 
witness’ opinion of the party’s reputation.>* Neither 
is it proper to rebut evidence of good character by 
proof of reports relating to particular facts.°4 But 
where the inquiry is as to actual character, as dis- 
tinguished from reputation, and particular acts 
have been shown by the party attacking character, 
the other party may be permitted to show specific 
acts in rebuttal,>> and it is also competent, in re- 
buttal, to show the cireumstances under which par- 
ticular acts as to which evidence has been received 
occurred.°® Where, in an action against an executor, 
plaintiff offered proof attacking testator’s general 
character, it was held proper to allow defendant to 
show in what respect testator’s moral character was 
bad.°? 

[§ 583] e. Independent Relevancy. Specific in- 
stances of conduct, especially where these have de- 
veloped the regularity and force of a habit,°® may 
be independently relevant,°® as to establish con- 
sent,®° motive,® belief,®? or probable cause in an 


EVIDENCE 


[§§ 582-585 


will not be excluded simply because it tends also to 
show character.®* 

[§ 584] 6. Inference from Observation. 
general rule is that the existence of an inference on 
the part of a competent observer as to the existence 
of a particular relevant trait of character is inad- 
missible,®* either as direct evidence or in rebuttal,® 
even where it is an inference from observed con- 
duct.67 The evidence has, however, been received, 
in the absence of objection,®* or when the fact as to 
actual character was placed in issue by the plead- 
ings.®°9 

The character of animals may be established by 


the inference of competent observers.”° 


[§ 585] 
relating to character, 


7. Negative Evidence. Negative facts 
as that a witness well ac- 


quainted with the person whose character is the sub-- 


ject of inquiry, in the locality where he lived, never 
heard anything evil said of him,” or his character 
even discussed or spoken of,’? are admissible as 
tending to establish circumstantially an excellent. 


The 


action for malicious prosecution ;*% 
Fla.—Nelson v. State, 32 Fla. 244, 
S 361 


13 ; 
Ga.—Columbus, etc., R. Co. v. Chris- 
tian, 97 Ga. 56, 25 SE 411. 


Tl. —McCarty Vil pPeO.ssrO lam LUL, eels 
99 AmD 542. 
. Ind—Stitz v. State, 104 Ind. 359, 
4 NE 145. 


Iowa.—State v. Sterrett, 71 Iowa 
386, 32 NW 387. 

La.—State v. Donelon, 45 ia, Ann. 
744, 12 S 922. 

Mass.—Com. v. O’Brien, 119 Mass. 
342, 20 AmR 325. 

Miss.—Kearney v. State, 68 Miss. 
233, 8 S 292. 

Nebr.—Olive v. State, 11 Nebr. 1, 
6 bie 444. 

J.—Bullock v. State, 65 N. J. L. 

BBN “47 A 62, 86 AmSR 668. 
iw Y.—Peéo. v. White, 14 Wend. 


Oh.—Griffin v. State, 14 Oh. St. 55. 
eas v. Gibbons, 3 Pa. Super. 


Tex.—Gibbs v. State, 34 Tex. 134. 
Ea Eng.—Reg.- v. Rowton, L. & C. 
53. Peo. v. Gibson, 4 NYS 170, 


6 Ne eye (Cr: 2390 (holding that in a 
criminal prosecution, where a _ wit- 
ness is called to rebut evidence of 
defendant’s good character, it is er- 
ror to allow the prosecution to in- 
terrogate the witness with regard to 
the particulars upon which he founds 
his opinion as to defendant’s repu- 
tiation). 
- 64 £Griffin v. State, 14 Oh. St. 55; 
Allison v. Wood, 104 Va. 765, 52 SE 
559, 7 AnnCas 721. 

55. Plummer v. Ossipee, 59 N. H. 


56. Olive v. State, 11 Nebr. 1, 7 
NW 44 
Ratlitt v. Daniel, 137 Ky. 55, 


57. 
121 SW 1034. 

58. Peo. v. Kuches, 120 Cal. 566, 
52 P 1002; State v. Jerome, 33 Conn. 
265; Moore v. Dozier, 128 Ga. 90, 57 
SE 110; Atlanta, etc., R. Co. v. Smith, 
94 Ga. 107, 20 SE 763; Dowling v. 
State, 13 Miss. 664. 

59. Russell v. State, 66 Nebr. 497, 
92 NW 751; McCue v. State, 15 Tex. 
2 Pate 170 SW 280, AnnCas1918C 674. 

Cal.—Peo. v. Kuches, 120 Cal. 
566. ‘52 P 1002 
Fla.—Rice v. State, 35 Fla. 236, 17 
'$S 286, 48 AmSR 245. 

N. Y.—Woods v. Peo., 55 N. Y. 515, 
14 AmR 309. 

N. C.—State v. Murray, 63 N. C. 


Le 

Utah.—U. S. v. Bredemeyer, 6 Utah 
148, 22 P 110 

Vit-— State Yv. Reed, 39 Vt. 417, 94 
AmD 337. 

[a] In cases involving’ incontin- 
ence (1) habitual unchastity has been 
admitted. Woods v. Peo., Neay. 
515, 14 AmR 309; U.S. v. Bredemeyer, 


and such an act | character.7% 


6 Utah 1438, 22 P 110. (2) But the 
fact that the female habitually used 
indecent language has been excluded. 
Peo. v. Kuches, 120 Cal. 566, 52 P 


1002. 

61. Kelly v. State, 49 Ga. 12; Peo. 
v. Harris, 186 N. Y. 423, 33 NE 65. 

62. Curtice v. Dixon, 74 N. H. 386, 
393, 68 A 587 (“Her general reputa- 
tion for kindness and patience was 
not in issue; and much difficulty in 
determining the question of the ad- 
missibility of the evidence of specific 
acts of ill-temper is avoided by 
clearly understanding that the evi- 
dence was udmitted as corroborative 
proof that her uncle regarded her as 
a quarrelsome person. If she re- 
peatedly exhibited an unreasonable 
temper toward people with whom she 
came in contact, even in the absence 
of her uncle, the inference would not 
be unreasonable or illogical that he 
entertained the belief that she was 
quarrelsome, based upon his cbserva- 
tion of her during his intimate ac- 
quaintance with her for many years. 
If it was shown by specific instances, 
not occurring in his presence, that 
as a matter of fact—not as a matter 
of reputation—she was ‘always in 
trouble with somebody,’ it would be 
difficult to understand why that fact 
would not have a logical bearing on 
the probability of his entertaining 
a similar idea in regard to her’’). 

63. Mark v. Merz, 53 Ill. A 458. 

64. Edmunds v. State, (Tex. Cr.) 
63 SW 871. 


Pepe U. S.—Bird v. Halsy, 87 Fed. 

Ala.—McQueen v. State, 108 Ala. 
54,18 S 848. 

Del.—State v. Briscoe, 19 Del. 7, 
50, A 271. 

Ga.—Bowens v. State, 106 Ga. 760, 
32 SE 666. 

Ill.— Beasley v. Peo., 89 Ill. 571. 


Mass.—Hunneman vy. Phelps, 199 
Mass, 15, 85 NE 169. 

Miss.—McDaniel v. State, 16 Miss. 
401, 47 AmD 93. 

Mo.—State v. King, 78 Mo. 555. 

Nebr.—Berneker v. State, 40 Nebr. 
810, 59 NW 3872. 

N. Y.—Peo. v. Elliott, 163 N: Y.. 11, 
57 NE 103. 
gy Ol: —Gandolfo v. State, 11 Oh. St. 

Porto Rico.—Peo. v. Rivera, 9 Porto 
Rico 454. 

Tex.—Hast Line, etc, R. Co. v. 
Scott, 68 Tex. 694, 5 Sw "501; McCor- 
rick Vie Schtrenck, (Civ. A.) 130 SW 

Eng.—Reg. v. Rowton, L. & C. 520. 

66. State v. Grinden, 91 Iowa 505, 
ooA 37; Reg. v. Rowton, 1g Coy Ol 

67. Hunneman v. Phelps, 199 
Mass. 15, 85 NE 169; Hart v. Mc- 
Laughlin, 51 App. Div. 411, 64 NYS 


"251, 


827; Sawyer v. Peo., 91 N. Y. 667 
mem, 1 N. Y. Cr. 249. 
{a] Tllustration.—On the issue of 


the reputation of a party for truth 
and veracity, a witness cannot testify 
as to whether, during his relationship 
with the party as her attorney, he 
found her to be a truthful woman. 
Hunneman vy. Phelps, 199 Mass. 15, 
85 NE 169. 

68. Cal.—Peo. v. Wade, 118 Cal. 
672, 50 P 841 

Mass.—McGuerty v. Hale, 161 Mass. 
Bis wes NE 682. 

N., Y.—Conkey v. Peo., 1 Abb. Dec. 
418, 2 Cow. Cr. 58, 3 Park. Cr. 31. 
PO jag Si ba Gece v. State, 11 Oh. St. 
is epee | Case, 31 How. St. Tr. 


[a] One who resides in a family 
may state whether from his observa- 
tion the prosecutrix in an action for 
seduction is a chaste and virtuous 
girl. Peo. v. Wade, 118 Cal. 672, 50 
P 841. 

[b] The early law of England ad- 
mitted the inference. Jones’ Case, 
31 How. St. Tr. 251, 309; Davison’s 
Case, 31 How. St. Tr. 99; Hardy’s 
Case, 24 How. St. Tr. 199, 999, 

69. Ardmore Coal Co. v. Bevil, 61 
Hed. 767 100, 10a COANraT: State v. 
Sterrett, 68 Iowa 76, 25 NW "936; State 
v.. Lee, 22 Minn. 407, 21 AmR 769. 

“Witnesses may give their opinion 
concerning the general character of 
a person for prudence or careless- 
ness, when an issue of that kind is 
raised by the pleadings.” Ardmore 
Coal Co. v. Bevil, supra. 

70. Sydleman v. Beckwith, 43 
Conn. 9; Wormsdorf v. Detroit City 
R. Co., 75 Mich. 472, 42 NW 1000, 13 
AmSR 4538. 

fan Ala.—Hussey v. State, 87 Ala. 


6S 420 
“Ark.—Cole v. State, 59 Ark. 50, 


26 SW 377. 
Ga.—Powell v eos 1012Ga.095° 29 
Bernard, 36 


SE 309, 65 pen 
Minn .—-Bingham  v. 
Minn. 114, 30 NW 404; State v. Lee, 
22 Minn. 407, 21 AmR 769. 
Miss.—French v. Sale, 63’ Miss. 386. 
Mo.—State v. Grate, 68 Mo. 22. 
Mont.—Matusevitz v. Hughes, 26 
Mont. 212, 66 P 939, 68 P 467 
NCD Va aun dd v--State, 11 Oh. St. 
Tex.—Boon v. Weathered, 23 Tex. 
675. 
epee ane v. Franke, 33 Gratt, 74 
Va. 3. 
Be hse es v. Rowton, L. & C. 520. 
72. Hussey v. State, 87 Ala, 121, 
6 S 420; Cole v. State, 59 Ark. 50, 26 
SW 377; State v. Lee, 22 Minn. 407, 
a AmR 769; State v. Grate, 68 Mo. 


73. See supra notes 71, 72. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 586-588] 


[§ 586] 8. Written Declaration. 
larations, official or otherwise, made by third per- 
sons out of court, are not admissible as evidence of 


character.”* 
[§ 587] 


person does not invariably act in 


might be expected from a knowledge of his char- 


[§ 588] A. Rule of Exclusion—1. In General. 
The normal function of a witness is merely to state 
facts within his personal knowledge,’ and under 


74, See cases infra this note. 

[a] This rule has been applied to: 
(1) A certificate of good character. 
Shurtleff v. Stevens, 51 Vt. 501, 31 
AmR 608. (2) A certificate of dis- 
charge from the army, stating the 
character of the person to be dis- 
charged to be good. Peo. v. Eckman, 
72 Cal. 582,14 P 359. (38) A teacher’s 
certificate, where the inquiry was as 
to chastity. Russell v. State, 77 
oo 529, 410 NW 380, 15 AnnCas 


Mite See supra § 560. 

76. See supra 8 579. 

77. Com. v. Webster, 5 Cush. 
(Mass.) 295, 52 AmD 711; Com. v. 
Bloes, Wilcox (Pa.) 39. 

78. Ery v. State, 96 Tenn. 467, 35 
SW 8838; State v. Daley, 53 Vt. 442, 
38 AmR. 694; State v. Madison, 49 
W. Va. 96, 38 SE 492. 

Weight and effect of character evi- 
dence in criminal cases see Criminal 
Law § 1129. 

79. Com. v. Nagle, 157 Mass. 554, 
32 NE 861. 

“This rule [allowing defendant to 
introduce proof of good character] 
has little or no application to penal 
acts which have no moral quality, 
but are merely mala prohibita. That 
one is of good reputation as an hon- 
est, peaceable citizen has little tend- 
ency to show that he has not violated 
a statute or ordinance forbidding 
him to catch trout out of season, 
or to drive certain vehicles faster 
than a walk, or requiring him to keep 
the sidewalks abutting on his prem- 
ises free from snow and ice. The 
sale of intoxicating liquor to minors 
is strictly forbidden by the statute, 
but it does not necessarily involve 
any moral turpitude.” Com. v. Nagle, 
supra. 

80. Fla.—Mitchell v. State, 43 Fla. 
188, 30 S 803. 

Iil.—Hartzell v. Warren, 77 Ill. A. 


Ges 
Ind.—Waener v. eee: 107 Ind. 71, 
7 NE 896, 57 AmR 7 
Minn.—State v. Beebe, 17 Minn. 


241 

N. Y.—Peo. v. Moett, 23 Hun 60 
{aff 85 N. Y. 373]. 

Pa.—Com. v. Carey, 2 Brewst. 404. 

ae .—Bennett v. State, 8: Humphr. 
118. : 

Wis.—Jackson v. State, 81 Wis. 
127, 51 NW 89. 

wee Berckmans v. Berckmans, 16 

N. J... Eq. 122; Sikes v. Paine, 32 N. 
@21280,) bil AmD 389; Musick v. La- 
trobe, 184 Pa. 375, 39 A 226. See also 
cases infra note 92. 

82. U.S.—Connecticut Mut. L Ins. 
Co. v. Lathrop, 111 U. S. 612, 4 SCt 
511335528) 4a. ed: 536;.Congness; ete:, 
Spring Co. v. Edgar, 99 U. S. 645, 25 
L. ed. 487; Harper v. Harper, "252 
Fed. 39, 164 CCA 109; Safety Car 
Heating, etc., Co. v. Gould Coupler 
Co., 239 Fed. 861, 152 CCA 645; Man- 
hattan City, etc., RAP COMgve General 
Blectric Co., 226 Fed. 178, 141 CCA 
171; Porter V. Davies, 223 "Fed. 1022, 
138 CCA 664; Porter v. Davies, 923 
Fed. 465, 140 CGA 11 freh den 224 
Fed. 451, 140 CCA 288]; Farris v. 
Cabin Creek Cons. Coal Co., 220 Fed. 
Sils.8 1362 CCAM 41s Potlatch Lumber 
Co. v. Harkins, 917 Fed. 22, 133.CCA 
132; In re Wright-Dana ‘Hardware 


E. Weight of Evidence. 
to be accorded to evidence of character is affected 
by the consideration that reputation and actual 
character are not necessarily the same,’> and that a 
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Written dee- | acter.?é 


occasion, act in 


[22C.J.] 485 


The inference that one did, on a given 


conformity with his proved char- 


acter may be weak or strong according to whether 


or not the conduct involved is of an unusual nature 


The weight 
tures.?* 


such manner as 


XIII. OPINION 


Co., 199 Fed. 632; Standard Fire Px- 
tinguisher Co. v. Heltman, 194 Fed. 
400, 114 CCA 362; Sanborn v. Bay, 
194’ ane: sbi, 114 CCA 2423 Chicago, 
ete., Co. v. Kendall, 186 Fed. 139% 
108 GGA 251; Chicago, ete., 9 Re Co: 
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102 SW 1086; McGraw v. O’Neil, 123 
Mo. A. 691, 101 SW 133: Thomas v. 
Metropolitan St. R. Co., 125 Mo. A. 
131,100 SW 1121; Thompson v. Poplar 
Bluft, 124 Mo. A. 439, 101 SW 709, 
Lutz v. Metropolitan St. R.)Co:; 123 
Mo. A. 499, 100 SW 46; Spaulding 
v. Edina, 122 Mo. A. 65, ‘97 SW 545; 
Morgan We, Fabs co ete., Hinge Mfg. 
Ce., 120 Mo. A. 590, 97 SW 638; Mc- 
Cormack v. Herboth, 115 _ Mo. A 193, 
91°SW 164; Stevens Vv. Larwill, 110 
Mo. A. 140, 84 SW 113; Schermer Vv. 
McMahon, 1408 Mo. A. 36, 82 SW 535: 
McCloskey v. Pulitzer Pub. Co.2516k 
Mo. A. 260, 80 SW 723; Hendley Vv. 
Globe Refinery Co; 106 Mo. A. 20, 
79 SW 1168; Shaefer v. Missouri Pac. 
R;4.Co, 498 ‘Mo. A. 445, 72 SW 154; 
Taylor v. Jackson, 83 Mo. A. 641; 
Walker v. Davis, 83 Mo. A. 374; 
faeman Constr. Co. v. O’Brien, 81 Mo. 
639; Ford v. St. Louis, etc., R. Co., 
63 Mo. A. 133; Madden v. Missouri 
Eac. R. Co., 50°Mo. A. 666; Stinde v. 
Blesch, 42 Mo. A. 578. 
Mont.—Chestnut v. Sales, 44 Mont. 
534, 121 P 481; State v. Leakey, 44 
Mont. 354, 120 P 234; Seca New 
York Mutual L. Ins. 44 Mont. 
277, 119 P 778; Piper . Sirens e 43 
Mont. 230, 115) P 669; Hamilton v. 
Monidah Trust, 39 Mont. 269, 102 P 


335; Bramlett v. Flick, 23 Mont, 95, 
57 P 869. 
Nebr.—Underwood v. Chicago, etc., 


R. Co., 100 Nebr. 225, 159 NW 408; 
Gross v. Omaha, etc., R. Co., 96 Nebr. 
390, 147 NW 1121, LRAI915A 742; 
Kimball Bros. Co. v. Fitzgerald, 82 
Nebr. 805, 118 NW 1076; Dennison v. 
Daily News Pub. Co., 82 Nebr. 675, 
118 NW 568, 283 LRANS 362; Odell 
v. Story, 81 Nebr. 437, 116 NW 269; 
Kendrick v. Furman, 80 Nebr. 797, 
115 NW 541; Iler v. Miller, 78 Nebr. 
675, 111 NW 589, 14 LRANS 289; 
McCook v. McAdams, 76 Nebr. 1, 106 
NW 988, 110 NW 1005, 114 NW 596; 
Bullard v. Laughlin, 96 NW 159; Read 
v. Valley Land, etc., Co., 66 Nebr. 
423, 92 NW 622; Martin v. Connell, 3 
Nebr. (Unoff.) 240, 91 NW 516; Or- 
cutt v. Polsley, 59 Nebr. 575, 81 NW 
616; Burkholder v. Fonner, 34 Nebr. 
a 51 NW 293 

Nev.—Burns v. Loftus, 32 Nev. 55, 
104 P 246. 

N. H.-—Keefe v. euler County 
Re Cont Nee B31 16) 119 AW S795) ord 
v. Manchester St. R. Co., 74 N. H. 295, 
67 A 639; Flint v. Union Water Power 
Co., 73 N. H. 488, 62 A 788; Spear v. 
Richardson, 34 N. H. 428; Hoitt v. 
Moulton, 21 N.. H. 586; Robertson v. 
Stark, eo N. H. 109. 

N. J.—In re McCraven, 87 N. J. 
Eq. 28, 99 A 619; Austrian v. Laub- 
heim, TSaiNeh elas 178, 73 A 226 [aff 
80 N. J. L. 459, 78 A 1134 mem]; Riley 
v. Camden, etc., By Cosy Go Ngee. 
289, 57 A 445; Berckmans v. Berck- 
mans, 16 N. Fs Hai 122% lath Need. 
Eq. 453]. 

N. M.—Terr. v. Archuleta, 16 N. M. 
219, 114 P 285; Terr. v. Claypool, 11 
N. M. 568, 71 P 463. 

N. Y.—Goodman v. Caledonian Ins. 
Co., 222 N. Y. 121, 118 NE 523; Pearce 
v. Stace, 207 N. Y. 506, 101 NE 434; 
Bogart v. New York, 200 N. Y. 3879, 
93 NE 937, 21 AnnCas 466; Schutz 
ve Union |R.°6o., 81 (N., Yris3e73 INE 
491; United Press v. A. S. Abell Co., 
79 App. Div. 550, 80 NYS 454 [aff 
178 N. Y. 578 mem, 70 NE 1110 mem]; 
Parish vi) Baird, 1607 Ni Yo, 302; 64 
NE 724; Schneider v. Second Ave. R. 
Co., 1383 N. Y. 5838, 30 NE 752; Ivory 
v. Deerpark, 116 N. Y. 476, 22 NE 
1080; Peo. v. Sharp, 107 N. Y. 427, 
14 NE 319, 1 AmSR $51; Peo. v. Mur- 
phy, 101 N. Y. 126, 4 NE 326, 54 AmR 
661; Nicolay v. Unger, 80 N..Y. 54; 
Allen v. Stout, 51 N. Y. 668; Teer- 
penning v. Corn Exch. Ins. Co., 43 
N. Y. 279; Morehouse v. Mathews, 2 
N. Y. 514; Zimmerman v. Ullmann, 
173 App. Div. 650, 160 NYS 81; Guen- 
ther v. Ridgway Cos, BUTO App. Div. 
725, 156 NYS 534; Dugan v. American 
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Transfer Co., 160 App. Div. 11, 145 
NYS 31; Neponset Nat. Bank v. Dun- 
bar, 158 App, Div. 5, 143 NYS 174; 
McKenna v. Snare, etc., Co., 147 App. 
Div. 855, 183 NYS 107; Curtis v. Hud- 
son Valley R. Co., 147 App. Div. 349, 
131 NYS 758; Dittman v. Edison Elec- 
tric Illuminating Co., 144 App. Div. 
632, 129 NYS 221; Burns v. Crow, 123 
App. Div. 251,°107 NYS 944; Carron 
v. Standard Refrigerator Co., 122 App. 
Div. 296, 106 NYS 723; White v. Pru- 
dential Ins. Co., 120 App. Div. 260, 
195 NYS 87; Carr v. Prudential Ins. 
Co., 115 App. Div. 755, 101 NYS 158; 
Regan v. Brooklyn Heights R. Co., 115 
App. Div. 705, 101 NYS 213; O’Doherty 
v. Postal Tel. Cable Co., 113 App. Div. 
686, 99 NYS 351; Hillock v. Grape, 
111 App. Div. 720, 97 NYS 823; Cabble 
v. Cabble, 111 App. Div. 426, 97 NYS 
773; McLaughlin v. Manhattan R. Co., 
111 App. Div. 254, 97 NYS 719; Sten- 
ger v. Buffalo Union Furnace Co., 109 
App. Div. 183, 95 NYS 793; German 
American Ins. Co. v. New York Gas, 
etc., Co., 103 App Div. 310, 983 NYS 
SGP Late. USopiNog Yo, -OSdty Mom: «7 San NUE: 
1103 mem]; Leonard v. Union R. Co., 
98 App. Div. 204, 90 NYS 574; Car- 
penter v. New York Evening Journal 
Pub. Co., 96 App. Div. 376, 89 NYS 
263; Dubois _v. Williamson, 93 App. 
Div. 361, 87 NYS 645; Nelson v. 
Young, 91 App. Div. 457, 87 NYS 69 
[aff 180 N. Y. 523 mem, 72 NE 1146 
mem]; Boyd v. Daily, 85 App. Div. 
OS SouN OOF Heo” Late OoeNaw Y. ODI0, 
mem, 68 NE 1114 mem (rearg den 176 
N. Y. 613 mem, 68 NE 1114 mem)]; 
Woarms v. Becker, 84 App. Div. 491, 
82 NYS 1086; Smith v. Castle, 81 App. 
Div. 638, 81 NYS 18; Jennings v. Su- 
preme Council L. A. B. A., 81 App. 
Div. 76, 81 NYS 90; Wittman v. New 
York, 80 App. Div. 585, 80 NYS 1022; 
United Press v. A. S.. Abell Co., 79 
App. Div. 550, 80 NYS 454 [aff 178 
N. Y. 578 mem. 70 NE 1110 mem]; 
Cosgrove v. Metropolitan St. R. Co., 
74 App. Div. 166, 77 NYS 624 [aff 173 
N. Y. 628 mem, 66 NE 1106 mem]; 
Clary-Squire v. Press Pub. Co., 5 
App. Div. 362, 68 NYS 1028; Campbell 
v. Wayne Bldg., etc., Assoc., 51 A’pp. 
Div. 611, 64 NYS 272; Dean v. New 
York, 45 App. Div. 605, 61 NYS 374 
[rev 167 N. Y. 18, 60 NE 236]; Rowley 
v. Parsons, 45 App. Div. 174, 61 NYS 
392; Comesky v. Postal Tel. Cable 
Co., 41 App. Div. 245, 58 NYS 467; 
Diefendorf v. Thomas, 37 App. Div. 
49, 55 NYS 699; Chanler v. New York 
El. R. Co., 34 App. Div. 305; Vaughn 
v. Strong, 66 Hun 273, 21 NYS 550; 
Hollis v. Wagar, 1 Lans. 4; Vander- 
hoef v. Youmans, 85 Misc. 418, 147 
NYS 347; Cohen v. Levy, 77 Misc. 98, 
136 NYS 56; Mutual L. Ins. Co. v. Pol- 
hemus, 76 Misc. 449, 1385 NYS 14; 
Sackett Plaster Board Co. v. Amster- 
dam Bldg. Co., 66 Misc. 158, 121 NYS 
238; Schmahl v. Albany Brush Co., 61 
Misc. 316, 113 NYS 768; Fresno Home 
Packing Co. v Turle, 60 Mise. 79, 
111 NYS 839; Marino v. Collis, 54 
Misc. 581, 104 NYS 747; 4Stna Indemn. 
Co. v. Ryan, 53 Mise. 614, 103 NYS 
756; Guyon v. Brooklyn Heights R. 
Co., 49 Misc. 514, 97 NYS 1038; Gal- 
ligan v. Metropolitan St. R. Co., 33 
Misc. 87, 67 NYS 180; Clyde v. Grill, 
172 NYS 136; Mahon v. Professional 
Bag, ete., Co., 170 NYS 1058; Peo. v. 
Interborough Rapid Transit Co., 168 
NYS 357; Kaulbach v. Walker, 166 
NYS 1062; Crown v. Litvak, 159 NYS 
34; Brison v. Pacific Commercial Co, 
158 NYS 625; Siegel v. 131 West Fif- 
ty-Highth St. Corp., 150 NYS 630; May 
v. Breunig, 120 NYS 98; Zide v. 
Scheinberg, 114 NYS 41; Epstein Coal 
Co. v. Solvinsky, 110 NYS 351; Money- 
weight Seale Co. v. Deis, 104 NYS 456; 
Kasower v. Sandler, 96 NYS 734 [rev 
49 Misc. 443, 98 NYS 65]; Zuckerman 
v. Moser, 95 NYS 561; Lunansky v. 
Hamburg-American Packet. Co., 94 
NYS 557; Slater v. New York City 
R. Co., 94 NYS 395; Reid v. New York 
City R. Co., 93 NYS 533; M. S. Huey 
Co. v. Rothfeld, 84 NYS 883; Gibbons 
v. Russell, 13 NYS 879; Sawyer v 
Thurber, 14 NYCivProc 204; Lamoure 
v. Caryl, 4 Den. 370; Lincoln v. Sara- 
toga, etc. R. Co., 28 Wend. 425; Nor- 
man v. Wells, 17 Wend, 136. 

N. C.—Mullinax v. Hord, 174 N. C. 


EVIDENCE 


607, 94 SH 426; Walters v. Durham 
Lumber Co., 163 N. C. 536, 80 SE 49; 
Britt v. Carolina Northern R. Co., 
148 N. C. 37, 61 SE 601; Gilliland v. 
Buncombe :-County Bd. of Education, 
141 N. C. 482, 54 SE 413; Latta Mar- 
tin Pump Co. v. Southern R. Co., 138 
N. C.-300, 50 SE 686; Cogdell v. Wil- 
mington, etc., R. Co., 130 N. C. 313, 
41 SE 541; Jeffries v. Seaboard Air 
Line R. Co., 129 N. C. 236, 39 SE 836; 
Raynor v. Wilmington Seacoast R. 
Compiz oeNe 1Oe 195 eo Sh Sab) ure 
well v. Sneed, 104 N. C. 118, 10 SH 
152; Bailey v. Poole, 35 N. C. 404. 

N. D.—Grant County State Bank 
v. Northwestern Land Co., 28 N. D. 
479, 150 NW 736; Great Western L. 
Assur. Co. v. Shumway, 25 N. D. 268, 
141 NW 479; Mulroy v. Jacobson, 24 
N. D. 354, 139 NW 697; Flora v. Math- 
wig. 19 N. D. 4, 121 NW 63; Ameri- 
can Soda Fountain Co. v. Hogue, 17 
N. D. 375, 116 NW 339, 17 LRANS 
1113; Bristol, ete., Co. v. Skapple, 17 
N. D. 271, 115 NW 841; -Raymond v. 
Edelbrock, 15 N. D. 231, 107 NW 194; 
Meehan v. Great Northern R. Co., 13 
N. D. 432, 101 NW 183; Fisher v. 
Betts, 12 N. D. 197, 96 NW 132; Tet- 
os v. O’Connor, 8 N. D. 15, 76 NW 

Oh.—Swing v. Rose, 75 Oh. St. 355, 
79 NE 757; Cincinnati Tract. Co. v. 
Stephens, 75 Oh. St. 171, 79 NE 235; 
Stillwater Turnp. Co. v. Coover, 26 
Oh. St. 520; Cincinnati Mut. Ins. Co. 
Vv. May, , 20° Oh. "2113s. Albatross. ‘v. 
Wayne, 16 Oh. 513; Willis Creek Coal 
Cow. Jones, 30 Oh. Cire Cr 58 82 
Duhme Jewelry Co. v. Hazen, 27 Oh. 
Cir. Ct. 679; A. H. Pugh Printing Co. 
Vian Weatman, 22,-Oh. Cite Ct b84y"12 
Oh. Cir. Dec. 477; Circleville v. Sohn, 
LO One Cir AC sosgeily On Cir Dec: 
193; Brandon vy. Lake Shore, ete., R. 
Co., 8 Oh. Cir. Dec. 642; Aidt v. State, 
2On~ Cir Ct, tens, Oh. Cir Dec. 3365 
Watson v. Brie R. Co.,10 OhS&CP 454, 
8 OhNP 18. 

Okl.—Ford Motor Co. v. Livesay, 
GO) Peo dae e Continental, Ins! Cot. vs 
Chance, 150 P 114; Schlegel v. Fuller, 
149 P 1118; Jones v. Citizens’ State 
Banks moo eOKIe 9S s— dan tes Los ets 
Louis, ete., R. Co. v. Weldon, 39 Okl. 
369, 135 P 8; Bilby v. Thomas Gin- 
Compréss Co., 33 Okl. 254, 124 P 1093; 
Chicago etc., R. Co. v. Stibbs, 17 Okl. 


97, 87 P 283. 

Or.—Springer v. Steiner, 178 P 
592; Shepherd v. Inman-Poulsen 
Lumber Co., 86 Or. 652, 168 P 601; 
Snow v. Beard, 82 Or. 518, 162 P 258; 
Larkin v. Carstens Packing Co., 80 
Or. 104, 156 P 578; Marks v. Columbia 
County Lumber Co., 77 Or. 22, 1498 P 
1041, AnnCas19174 306; Porges_ v. 
Jacobs, 75 Or. 488, 147 P 396; Barber 
v. Toomey, 67 Or. 452, 136 P 343; 
Benson v. Murton, 66 Or. 199, 133 P 
340, 1189; State v. Sengstacken, 61 
Or. 455, 122 P 292, AnnCasi914B 230; 
Pacific R., etc., Co. v. Elmore Packing 
Co., 60 Or. 534, 120 P 389, AnnCas 
1914A 371; Gettins v. Hennessey, 60 
Or. 566, 120 P 369; Henry v. Harker, 
CLEMO 2G retal Sa ee Vos diay ees are Osi 
Whited v. Cavin, 55 Or. 98, 105 P 396; 
Rumble v. Cummings, 52 Or. 2038, 95 
P 1111; Anderson v. Aupperle, 51 Or. 
556, 95 P 330; Trickey v. Clark, 50 Or. 
516, 93 P 457; Montgomery v. Somers, 
50 Or. 259, 90 P 674; Taylor v. Brown, 
49 Or. 423, e900 a Ote:) Ruckman “V- 
Imbler Lumber Co., 42 Or. 231, 70 P 
811; Chan Sing v. Portland, 37 Or. 
68, 60 P 718; Wilson v. Maddock, 5 
Or. 480. 

Pa.—Maloy_v. 


a Rosenbaum Co., 260 
Pag 466 uel OS aA 


882; Llewellyn v. 
Sunnyside Coal Co., 255 Pa. 291, 99 
A 869; Swartz v. Bortree, 253 Pa. 
304, 98 A 597; Bubb v. Parker, etc., 
Oil Co., 252 Pa. 26, 97 A 114; Lyke v. 
Lehigh Valley R. Co., 236 Pa. 38, 84 
A 595; Wood v. Praul, 217 Pa. 293, 66 
A 528; McKim v.! Philadelphia, 217 
Pa. 248, 66 A 340, 19 LRANS 506; 
Born v. Philadelphia, ete, R. Co., 
198 Pa. 409, 48 A 263; Reiter v. Mc- 
Junkin, 194 Pa. 301, 45 A 46; Card v. 
Columbia Tp., 191 Pa, 254, 43 A 217; 
Beardslee v. Columbia. Tp., 188 Pa. 
496, 41 A 617, 68 AmSR 883; Miller 
Vise VIULICR,, 2 Sit. eam OG yee 4d Aso 2 T-Tg 
Manayunk Bldg. Soc. v. Holt, 184 Pa. 
572, 39 A 293; Musick v. Latrobe, 184 
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Pa, 375, 39 A 226; Dooner v. Dela- 
ware, etc., Canal Co., 164 Pa. 17, 30 
A 269; Given v. Albert, 5 Watts & S. 
333; York City v. Holtzapple, 67 Pa. 
Super. 596; Hoober v. New Holland 
Water Co., 56 Pa. Super. 526; Bane 
v. William Windom Council, 48 Pa. 
Super. 449; Miller v. Western Al- 
legheny R. Co., 47 Pa. Super. 613; 
Vagernin v. Wynkoop, 15 Pa. Super. 

Philippine.—Quiros v. Tan-Guin- 
lay, 12 Philippine 617. 

Porto-Rico.—Peo.  v. 
Porto Rico 454. 

R. I.—F lint Motor Car Co. v. Ever- 
son, 34 R. I. 65, 82 A 726; Warren v. 
Warren, 33°R. 19°71) 80 Av5933"Carr ve 
American Locomotive Co., 29 R. I. 
276, 70 A 196; Taber v. New York, 
tee RS Cont 28.0 Re Bis 2269.19 Grae Anes 
Granite Bldg. Corp. v. Greene, 25 R. 
I. 586, 57 A 649; Stone v. Pendleton, 
22° Re 1.9332; 438A 643. 

S. C.—Henderson v. Lydia Cotton 
Mills, 96 SE 539; Ivester v. Fowler, 
96 SE 154; Fowler v. New York L. 
Ins="Cos "10% °Si-C) 214 S91 SHeL043% 
Dickson v. Epps, 104 S. C. 381, 89 SE 
354; Strait v. Rock Hill, 104 8S. C. 116, 
88 SE 469; Layton v. Lewis, 102 S. C. 
142, 86 SE 483; McCown v. Muldrow, 
91 S. C. 528, 74 SE 386, AnnCas1914A 
139; Diseker v. United States Equit- 
able L. Assur. Soc., 87 S. C. 187, 69 
SE 153; Roberts v. Virginia-Carolina 
Chemical Co., 84 S. C. 283, 66 SE 298; 
McCoy v. Atlantic Coast Line R. Co., 
84 S. C. 62, 65 SE 939; Griskell v. 
Southern R. Co., 81 S. C. 193, 62 SE 
205; Massillon Sign, etc., Co. v. Buf- 
falo Lick Springs Co., 81 S. C. 114, 61 
SE 1098; Moody v. Southern R. Co., 
79 S. C. 297, 60 SE 711; Burress v. 
Atlantic Coast Line R. Co., 79 S. C. 
250, 60 SE 692; Entzminger v. Sea- 
board “Airline RivCoi, 779" S.. C2161, 
60 SE 441; Kirby v. Western Union 
Tel. Co., 77 S. C. 404, 407, 58 SE 10, 
122 AmSR 580 [cit Cyc]; Nickles v. 
Seaboard Air Line R. Co., 4S. C. 102, 
54 SE 255; Cain v. Atlantic Coast 
Line R. Co., 74 S. C. 89, 54 SH 244; 
Mauldin v. Seaboard Air Line R. Co., 
73 S.C. 9, 52 SE 677; Wofford v. Clin- 
ton Cotton Mills, 72 S. C. 346,51 SE 
918; Machen v. Western Union Tel. . 
Co., 72 S. C. 256, 51 SE 697; Morrow v. 
Gaffney Mfg. Co., 70 S. C. 242, 49 SE 
573; Carson v. Southern R. Co., 68 
S.C. 55, 46 SE 525; Jones v. Seaboard 
Air Line R. Co., 67 S. C. 181, 45 SE 
188; Hicks v. Southern R. Co., 63 S. C. 
559, 41 SE 753, 38 SE 866; Kibler v. 
Southern R. Co., 62 S. C. 252, 40 SE 
556; Welch v. Clifton Mfg. Co., 55 S. 
C. 568, 33 SE 739; Gillman v. Florida 
Cent., etc., R. Co., 53 S. C. 210, 31 SE 
224; Rapley v. Klugh, 40 S. C. 134, 
18 SE 680; Meade v. Carolina Nat. 
Bank, 26 S. C. 608, 1 SE 419; Ward vy. 
Charleston City R. Co., 19 S. C. 521, 
45 AmR 794. 

S. D.—Schneider v. Bosley, 39 S. D. 
461, 165 NW 1; Iverson v. Look, 32 
S. D. 321, 143 NW 332; Mead v. Mead, 
28 8S. D. 131, 1832 NW 1701; Kjolseth v. 
Kjolseth, 27 S. D. 80, 129 NW 752; 
Chaplin v. Mutual Cash Guaranty F. 
Ins. Co, 26 S. D. 632, 129 NW 238; 
Wykoff v. Kerr, 24 S. D. 241, 123 NW 
733; Buchanan v. Randall, 21 S. D. 
44, 109 NW 513; Norris v. Equitable 
Fire Assoc., 19 S. D. 114, 102 NW 
306; Henry v. Taylor, 16 S. D. 424, 
93 NW 641; Ashton v. Ashton, 11 S. 
D. 610, 79 NW 1001. 

Tenn.—Murrell v. Rich, 131 Tenn. 
378, 175 SW 420; Cumberland Tel., 
etce., Co. v. Dooley, 110 Tenn. 104, 72 
QW 457; Knights of Pythias v. Allen, 
104 Tenn. 623, 58 SW 241; Brown v. 
Odill, 104 Tenn. 250, 56 SW 840, 78 
AmSR 914, 52 LRA 660; Cooper v. 
Overton, 102 Tenn. 213, 52 SW 183, 
73 AmSR 864, 45 LRA 591; Saunders 
Vv. City, etc., R.'Co., 89, Tenn. ‘13@, 41 
SW 1031; Continental Nat. Bank v. 
First Nat. Bank, 1 Tenn. Ch. A. 449; 
Page v. Knights and Ladies of Amer- 
ica, (Ch.) 61 SW 1068. 

Tex.—Tweed v. Western Union Tel. 
Co., 107) Tex, 247, 166 SW 696; 177% 
SW 957; Berger v. Kirby, 105 Tex. 611, 
153 SW 1130, 51 LRANS 182 [aff (Civ- 
A.) 135 SW 1122]; International, etc., 
R. Co. v. White, 103 Tex..567, 131 SW 
811 (mod (Civ. A.) 120 SW 958]; 
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phraseology appropriate to the expression of an in- 
ference is not conclusive that the witness is stating 


Davidson v. Ryle, 103 Tex. 209, 124 
SW 616, 125 SW 881 [rev (Civ. A.) 
116 SW 823]; Hilje v. Hettich, 95 
Tex. 321, 67 SW 90; Lipscomb v. 
Houston, etc., R. Co., 95 Tex. 5, 64 
SW 923, 93 AmSR 804, 55 LRA 869 
[mod (Civ. A.) 62 SW 954]; Odom v. 
Woodward, 74 Tex. 41, 11 SW 925; 
Schmick v. Noel, 72 Tex. 1, 8 SW 83; 
Houston, etc, R. Co. v. Smith, 52 
Tex. 178; Haynie v. Baylor, 18 Tex. 
498; Frick v. International, etc. R. 
Co., (Civ. A.) 207 SW 198; Federal 
Ins. Co v. Munden, (Civ. A.) 203 SW 
917; Crawford v. El Paso Land Impr. 
Co., (Civ. A.) 201 SW 233; Powell v. 
Archer County, (Civ. A.) 198 SW 1037; 
Kansas City, etc, R. Co. v. Bell, (Civ. 
A.) 197 SW 322; St. Louis Southwest- 
ern R. Co. v. Roberts, (Civ. A.) 196 
SW 1004; Langford v. Power, (Civ. 
A.) 196 SW 662; Patterson v_ Quanah, 
ete., R. Co., (Civ. A.) 195 SW 1163; 
Strawn Coal Co. v. Trojan, (Civ. A.) 
195 SW 256; Eubank v_ Bostick, (Civ. 
A.) 194 SW 214; Great HEastern 
Casualty Co. v. Kelley, (Civ. A.) 194 
SW 172; Dunn v. Land, (Civ. A.) 193 
SW 698; Kansas City, etc., R Co. v. 
James, (Civ. A.) 190 SW 1136; Tyler 
v. McChesney, (Civ. A.) 190 SW 1115; 
St. Louis Southwestern R. Co. v Mil- 
ler, (Civ. A.) 190 SW 819; Speed v. 
Sadberry, (Civ. A.) 190 SW 781; Gulf, 
ete., R. Co. v. Sullivan, (Civ. A.) 190 
SW 739; Shaller v. Johnson-McQuiddy 
Cattle Co., (Civ. A.) 189 SW 553; 
San Antonio, etc., R. Co. v. Moerbe, 
(Civ. A.) 189 SW 128; Missouri, etc., 
R. Co. v. Gilerease, (Civ. A.) 187 
SW 714; Brady v. Richey, (Civ. A.) 
187 SW 508; Ft. Worth, etc., R. Co. v. 
Gatewood, (Civ. A.) 185 SW 932; 
Hodges v. Swastika Oil Co., (Civ. A.) 
185 SW 369; Cleburne Peanut, etc., 
Co. v_ Missouri, etc., R. Co., (Civ. A.) 
184 SW 1070; Lockney State Bank v. 
Bolin, (Civ. A.) 184 SW 553; Mann v. 
Bell, (Civ. A.) 184 SW 320; Galveston, 
etc., R. Co. v. Vogt, (Civ. A.) 181 SW 
841; Amarillo First State Bank v. 
Cooper, (Civ. A.) 179 SW 295; Gulf, 
‘ etc., R. Co. v. Bogy, (Civ A.) 178 SW 
577; Nowlin v. Clary, (Civ. A.) 178 
SW 571; International, etc., R. Co. v. 
Hamon, (Civ. A.) 173 SW 6138; Jef- 
ferson Cotton Oil, etc., Co. v. Pridgen, 
(Civ. A.) 172 SW 739; Hambleton v 
Southwest Texas Baptist Hospital, 
(Civ, A.)o 1%2 SW 574; _ Connor, v. 
Uvalde Nat. Bank, (Civ. A.) 172 SW 
175; Jines v. Astle, (Civ. A.) 170 SW 
1081; Harkrider v. Gaut, (Civ. A.) 
167 SW 164; Houston Oil Co. v. Payne, 
(Civ. A.) 164 SW 886; Ft. Worth Belt 
R. Co. v. Cabell, (Civ. A.) 161 SW 
1083; Bennett v. Foster, (Civ. A.) 161 
SW 1078; Kolp v. Brazer, (Civ. A.) 
161 SW 899; Smith v. Guerre, (Civ. A.) 
159 SW 417; Putnam Land, etc., Co. v. 
Elser, (Civ. A.) 159 SW 190; Pease 
v. State, (Civ. A.) 155 SW 657; Hume 
v. Darsey, (Civ. A.) 154 SW 255; Con- 
sumers’ Lignite Co., v. Hubner, (Civ. 
A.) 154 SW 249; Texas, etc., R. Co. v. 
McIntyre, (Civ. A.) 152 SW 1103; 
National State Bank v. Ricketts, (Civ. 
A.) 152 SW 646; Patterson v. McMinn, 
(Civ. A.) 152 SW 223; Linger v. Bal- 
four, (Civ. A.) 149 SW 795; Sauer v 
Veltmann, (Civ. A.) 149 SW _ 706; 
Sackville v. Storey, (Civ. A.) 149 
SW 239; Guitar v. Randel, (Civ. A.) 
147 SW 642; Riley v. Fisher, (Civ. A.) 
146 SW 581; Trinity, etc., R. Co. v. 
Crawford, (Civ. A.) 146 SW 329; Day 
v. ‘Becker, (Civ. A.) 145 SW_ 1197; 
Pegues Mercantile Co. v. Brown, 
(Civ. A.) 145 SW 280; Storrie v. Ft. 
Worth Stockyards Co., (Civ. A.) 143 
SW 286; Souther v. Hunt, (Civ. A.) 
141 SW 359; Grogan v. Odell, (Civ. 
A.) 141 SW 169; Grigsby v. Reib, (Civ. 
A.) 139 SW 1027; Berger v. Kirby, 
(Civ. A.) 185 SW 1122; Pope v. Ansley 
Realty Co., (Civ. A.) 1385 SW 1103; 
Schwingle v. Keifer, (Civ. A.) 135 
SW 194; Taub v. Woodruff, (Civ. A.) 
134 SW 750; Houston R. Co. v. Lee, 
104 Tex. 82, 133 SW 868 [rev (Civ. 
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The mere use of 


A.) 123 SW 154]; Ft. Worth, etc., R. 
Cour v. -Conner.si6 25 Mex. Clv., A.wa Oils 
131 SW 1135; Arnold v. Johnson, 60 
Tex. Civ. A. 368, 128 SW 1186; Hous- 
ton, etc., R. Co. v. Hanks, 58 Tex. Civ. 
A, 298, 124 SW 136; Merriman v. Bla- 
lack, 57 Tex. Civ. A. 270, 122 SW 403; 
Leland v. Chamberlain, 56 Tex. Civ. 
A. 256, 120 SW 1040; Hackbarth v. 
Gordon, (Civ. A.) 120 SW 591; Hous- 
ton, etc., R. Co. v. Johnson, (Civ. A.) 
118 SW 1150; Texas, etc., R.. Co. v. 
Goldsmith, (Civ. A.) 118 SW _ 1146; 
Southern Kansas R. Co. v. McSwain, 
55 Tex. Civ. A. 317, 118 SW 874; Bond 
v. International, etc., R. Co., 55 Tex. 
Civ. A. 119, 118 SW 867; Milmo Nat. 
Bank y..Cobbs, 53 Tex. Civ. A. 1, 115 
SW 345; Goodson v. Fitzgerald, 52 
Tex. Civ. A: 529, 115 SW 50; Williams 
vy. Livingston, 52 Tex. Civ. A. 275, 
113 SW 786; Western Union Tel. Co. 
v., Smith, 52 Tex. Civ. A. 107, 113 SW 
766; San Antonio Light Pub. Co. v. 
Lewy, 52 Tex. Civ. A. 22, 113 SW 574; 
Gate City Roller Rink Co. v. McGuire, 
(Civ. A.) 112 SW 436; Bryan Press Co. 
v. Houston, etc., R. Co., (Civ. A.) 110 
SW 99; Houston, etc., R. Co. v. Pat- 
rick, 50 Tex..Civ. A. 491, 
1097; Houston, etc., R. Co. v. Davis, 
50 Tex. Civ. A. 74, 109 SW 422; Tay- 
lor v. McFatter, (Civ. A.) 109 SW 395; 
Consolidated Kansas City Smelting, 
etc., Co. v. Taylor, 48 Tex, Civ. A. 
605, 107 SW 889; Missouri, etc., R. Co. 
v. Hollan, 49 Tex. Civ. A. 55, 107 SW 
642; Thompson v. Galveston, etc., R. 
Co., 48 Tex. Civ. A. 284, 106 SW 910; 
St. Louis Southwestern R. Co. v. Hall, 
(Civ. A.) 106 SW 194; Gulf, ete, R. 
Co. v. Harrison, (Civ. A.) 104 SW 
399; United Oil, etc., Co. v. Grey, 47 
Tex. Civ. A. 10, 102 SW 934; Chew 
v. Jackson, 45 Tex. Civ. A. 656, 102 
SW 427; Texas, etc., R. Co. v. Slator, 
(Civ. A.) 102 SW 156; International, 
etc., R. Co. v. Drought, (Civ. A.) 100 
SW 1011; Northern Texas Tract. Co. 
v. Caldwell, 44 Tex. Civ. A. 374, 99 
SW 869; San Antonio Tract. Co. v. 
Kumpf, (Civ. A.) 99 SW 863; Morgan 
v. Barber, (Civ. A.) 99 SW 730; St. 
Louis, etc., R. Co. v. Gunter, 44 Tex. 
Civ. A, 480, 99 SW 152; Cobb v. Bryan, 
(Civ..A.) 97 SW 518; Dupree v. Texas, 
ete., Rs, ‘Co,|, (Civ, A;). 96 SW.” 64s 
International Harvester Co. of Amer- 
ica v. Campbell, 43 Tex. Civ. A. 421, 
96 SW 93; El Campo Rice Milling Co. 
v. Montgomery, (Civ. A.) 95 SW 1102; 
Gorham v. Dallas, etc., R. Co., 41 
Tex, Civ. A. 615, 95 SW 651; Pecos, 
ete., R. Co. v. Evans-Snider-Buel Co., 
42 Tex. Civ. A. 


100 Tex. 190, 97 SW 466]; Rea v. 


Schow, 42 Tex. Civ. A. 600, 93 SW 


706; Texas, etc., R. Co. v. Warner, 42 
Tex, Civ. A. 280, 93 SW 489; Adtna 


Ins. Co. v. Brannon, (Civ. A.) 91 SW 


614; Bell County v. Flint, (Civ. A.) 
91 SW 329; Sovereign Camp W, W. v. 


Carrington, 41 Tex. Civ. A. 29, 90 SW 


921; Texas, etc., R. Co. v. Felker, 40 
rage Tiga A. 604, 90 SW 530; Hardin 
v. . 
(Civ. A.) 88 SW 440; Franklin v. 
Boone, 39 Tex, Civ, A. 597, 88 SW 262; 
Gulf, etc., R. Co. v. Boyce, 


tonio, etc., R. Co, v. Jackson, 38 Tex. 
Civ. . 201, 85 SW 445; Quinn vy. 
Galveston, etc., R. Co., 


Co., (Civ, A.) 82. SW 808; 
Prather, 


v. Long, 35 Tex. 


60, 98 SW 1024 [aff 


Louis Southwestern R. Co., 


39 Tex. 
Civ. A. 195, 87 SW 395; Dunn v. New- 
berry, (Civ. A.) 86 SW 626; San An- 


(Civ. A.) 84 
SW _ 395; C. H. Dean Co. v. Standifer, 
37 Tex. Civ. A. 181, 8® SW 230; Hil- 
liott v. Ferguson, 37 Tex. Civ. A. 40, 
83 SW_56; Bonn v. Galveston, etc., R. 
Oakes v. 
(Civ. A.) 81 SW 557; Mis- 
souri, ete., R. Co. v. Huddleston, (Civ. 
A.) 81 SW 64; Texas Southern R. Co. 
h Civ, A. 339, 80 SW 
114; Von Diest v. San Antonio Tract. 
Co., 33 Tex. Civ. A. 577,77 SW 632; 
Dallas Electric Co. v. Mitchell, 33 Tex. 
Civ. A. 424, 76 SW 935; Poling v. San 
Antonio, etc., R. Co., 32 Tex. Civ. A. 
487, 75 SW 69; International, ete., R. 
Co. v. Bearden, 31 Tex. Civ. A. 58, 


[§ 589 


his opinion, but the language may be used merely to 
indicate that he is not speaking with entire certain- 
ty, in which case the evidence may be received for 


71 SW 558; Hamilton v. McAuley, 27 
Tex. Civ. A. 256, 65 SW 205; San An- 
tonio v. Porter, 24 Tex. Civ. A. 444, 
59 SW 922; San Antonio, etc., R. Co. 
v. Morgan, 24 Tex. Civ. A. 58, 58 SW 
544; A. J. Anderson Hlectric Co. v. 


Cleburne Water, etc., Co., 23 Tex. Civ. 
A. 328, 57 SW 575; De Walt v. Hous- 


ton, etc., R. Co., 22 Tex. Civ. A. 403, 
55 SW 534; Martin v. Texas Briquette, 
etc., Co., (Civ. A.) 77 SW 651; Over v. 
Missouri, ete., R. Co., (Civ. A.) 73 SW 
535; Boyer v. St. Louis, etc., R. Co., 
(Civ. A.) 72 SW 1038; Shaw v. Gil- 
mer, (Civ. A.) 66 SW 679; Houston, 
etc., R. Co. v. Rippetoe, (Civ. A.) 
64 SW 1016; Texas, ete, R. Co. v. 
Wooldridge, (Civ. A.) 63 SW _ 905; 


Willis v. Sims, (Civ. A.) 57 SW 325; 


San Antonio, etc., R. Co. v. Lynch, 
(Civ. A.) 55 SW 517; Mayton v. Sonne- 
field, (Civ. A.) 48 SW 608; League v. 
Henecke, (Civ. A.) 26 SW 729; Mar- 
shall v. McAllister, 22 Tex. Civ. A. 
214, 54 SW 1068; San Antonio, etce., 
R. Co. v. Woodley, 20 Tex. Civ. A 


216, 49 SW 691; International, etc., R. 
Co. v. Armstrong, 4 Tex. 


Civ. A. 146, 
23 SW 236; Richmond v. State, 58 Tex. 
Cr. 435, 126 SW 596, 137 AmSR 973. 

Utah.—Perez v. Union Pac. R. Co., 
173 P 236, 241 [cit. Cyc]; Barker v. 
Savas, 172 P 672; Holland-Cook Mfg. 
Co. v. Consolidated Wagon, etc., Co., 
49 Utah 43, 161 P 922; Swan v. Salt 
Lake, ete., R. Co., 41 Utah 518, 127 PB 
267; Smith v. Ogden, etc., R. Co., 33 
Utah 129, 93 P 185;°Stone v. Uniton 
Pac. Ry Co., 32) Utah’ 185; 89. P @ie- 
Meyers v. Highland Boy Gold Min. 
Co., 28 Utah 96, 77 P 347; Black v. 
Rocky Mountain Bell Tel. Co., 26 


Utah 451, 73 P 514; Jensen v. McCor- 


nick, 26 Utah 142, 72 P 630; Nichols 
v. Oregon Short Line R. Co., 25 Utah 
240, 70 P 996; Reese v. Morgan Silver 
Min. Co., 17 Utah 489, 54 P 759; Gan- 
away v. Salt Lake Dramatic Assoc., 
17 Utah 37, 53 P 8380; Saunders v. 
Southern Pac. R. Co., 15 Utah 334, 49 
P 646; Hamer v. Ogden First Nat. 
Bank, 9 Utah 215, 33 P 941. 

Vt.—McCarthy v. Northfield, 89 Vt. 
99, 94 A 298, AnnCas1918A 943; 
Stacey v. Dolan, 88 Vt. 369, 92 A 458, 
AnnCas1917A 650; Maynard v. West- 
field, 87 Vt. 532, 90 A 504; Fadden v. 
McKinney, 87 Vt. 316, 89 A 351; Fow- 
lie v. McDonald, 85 Vt. 438, 82 A 677; 
Griswold v. Wentworth, 85 Vt. 205, 
81 A 622; Bixby v. Roscoe, 85 Vt. 105, 
81 A 255; Slack v. Bragg, 83 Vt. 404, 
76 A 148; Wilmington Say. Bank v. 
Waste, 76 Vt. 331, 57 A 241; Weeks 
v. Lyndon, 54 Vt. 638; Chelsea Nat. 
Bank v. Isham, 48 Vt. 590; Clifford 
v. Richardson, 18 Vt. 620. 

Va.—General Acc., ete., Assur. Corp. 
v. Murray, 120 Va. 115, 90 SE 620; 
Smith v. Stanley, 114 Va. 117, 75 SH 
742; Atlantic Coast Line R. Co. v. 
Caple, 110 Va. 514, 66 SE 855; Black- 
wood Coal, ete., Co. v. James, 107 Va. 
656, 60 SE 90; Douglas Land Co. v. 
T. W. Thayer Co., 107 Va. 292, 58 SE 
1101; Virginia-Carolina Chemical Co. 
v. Knight, 106 Va. 674, 56 SE 725; 
Interstate Coal, ete., Co. v. Clintwood 
Coal, etc., Co., 105 Va. 574, 54 SE 593; 
Metropolitan L. Ins. Co. v. Hall, 104 
Va. 572, 52 SE 345; Wise Terminal Co. 
v. McCormick, 104 Va. 400, 51 SE 731: 
Norfolk, etc., R. Co. v. Briggs, 103 Va. 
105, 48 SE 521; House v. House, 102 
Va. 235, 46 SH 299; Childress v. Ches- 
apeake, etc., R. Co., 94 Va.-186, 26 
SE 424; Tyler v. Sites, 90 Va. 539, 19 
Sch 

ash.—In re Collins, 102 Wash. 

6975, 173. 1016; Tacoma, etc., Lumber 
Co. v. Field, 100 Wash. 79, 170 
P 360; Seattle v. Erickson, 99 Wash. 
548, 169 P 985; Oregon-Washineton 
R., ete., Co. v. Thurston County, 98 
Wash. 218, 167 P 930 [writ of error 
dism_ 38 SCt 335]; Balkema v. Groli- 
mund, 92 Wash. 326, 159 P 127; Citi- 
zens’ Bank, etc., Co. v. Rudebeck, 90 
Wash. 612, 156 P 831; American Sav. 
Bank, etc., Co. v. Dennis, 90 Wash. 
547, 156 P 559; Auditorium Theatre 


a a a a 
For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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what it is worth.’ 


Co. v. Oregon- via esee RR. Cte, 
Co., 77 Wash. 277, 1837 P 489; Simon 
v. Hamilton Logging Co., 76 Wash. 
370, 136 P 361; Peacock v. Ratliff, 62 
Wash. 638, if4 Pp 507; Haggard Vv. 
Seattle, 61 Wash. 499, 112 P 503; Kirk 
v. Seattle Electric Co., 58 Wash. 283, 
108 P 604, 31 LRANS 991; Sanpere v. 
Sanpair, 57 Wash. 524, 107 P 369; 
Pantages v. Seattle Eléctric Co., 55 
Wash. 458, 104 P 629; Johnson v. 
Caughren, 55 Wash. 125, 104 -P 170, 
19 AnnCas 1148; Larsen v. Covington 
Lumber Co., 53 Wash. LAG; LOM Gs 
Sullivan v. Seattle Electric Co., 51 
Wash. 71, 97 P 1109, 130 AmSR 1082; 
Hoseth v. Preston Mill Co., 49 Wash. 
682, 96 P 428; Curtis v. Barber As- 
phalt Pav. Co., 44 Wash. 334, 87 P 
345; De Wald v. Ingle, 31 Wash. 616, 
72 P 469, 96 AmSR 927; Stossel v. 
Van de Vanter, 16 Wash. 9, 47 P 221, 

W. Va.—Barna v. Gleason Coal, 
etc., Co., 98 SE 158; Starcher v. South 
Penn Oil Co., 81 W. Va. 587, 95 SE 
28; Scott v. Hughes, 66 W. Va. £73, 
66 SE 737; Sayre v. Woodyard, 64 W. 
Va, 288, 66 SE 320, 28 LRANS 388; 
Parks v. Morris, 63 W. Va. 51, 59 SH 


753; Purkey v. Soutnern Cval, ete., 
Cole 57 “W.Va. 595, 50) SH'755;. 
Wis.—Casson v. Schoenfeld, 166 


Wis. 401, 166 NW 28, LRA1918C 162; 
Hackley-Phelps-Bonnell Co. v. Indus- 
trial Commn., 165 Wis. 586, 162 NW 
921, LRA1918A 277; Mayhew v. Wis- 
consin Zine Co., 158 Wis. 112, 147 NW 
1035; Robertson v. Dow, 155 Wis. 665, 
145 NW _ 652; Graves v. Rib Lake 
Lumber Co., 151 Wis. 99, 188 NW 86; 
Hankwitz v. Barrett, 143 Wis. 639, 
128 NW 4380; Twentieth Century Co. 
v. Quilling, 136 Wis. 481, 117 NW 
1007; Hein v. Mildebrandt, 134 Wis. 
582, 115 NW 121; Berge v. Kittleson, 
133 Wis. 664, 114 NW 125; McKone 
Vv. Metropolitan Dine wOo., sol eWis. 
243, 110 NW 472; Zitske v. Grohn, 128 
Wis. 159, 107 NW 20; Hamann vy. Mil- 
waukee Bridge Co., 127 Wt. £50, 106 
NW 1081, 7 AnnCas 458; Anderson v. 
Chicago Brass Co., 127 Wis. 278, 106 
NW 1077; Lounsbury v. Davis, 124 
Wis.. 432, 102 NW 941; J. V. Le Clair 
Co. v. Rogers-Ruger Co., 124 Wis. 44, 
102 NW 346; John O’Brien Lumber Co. 
v. Wilkinson, 123 Wis, 272, 101 NW 
1050; Miles v. Stanke, 114 Wis. 94, 89 
NW 8388; Waupaca_ Electric Light, 
etc., Co. v. Milwaukee Electric R., 
etc., Co., 112 Wis. 469, 88 NW 808; 
Yerkes v. Northern Pac. R. Co., 113 
Wis. 184, 88 NW 33, 88 AmSR 961; 
Doan v. Willow Springs, 101 Wis. 
112, 76 NW 1104; Sell v. Mississippi 
River Logging Co., 88 Wis. 581, 60 
NW _ 1065; Strong v. Stevens Point, 
62 Wis. 255, 22 NW_ 425; Veerhusen 
v. Chicago, ete., R. Co., 53 Wis. 689, 
11 NW 433; Luning v. State, 2 2 Pinn. 
215, 1 Chandl. 178, 50 AmD 1 
Wyo.—Capitol Hill State ant Vv. 


Rawlins Nat. Bank, 24 Wyo. 423, 160. 


P 1171; Blyth, etc., Co. v. Kastor, 17 
Wyo. 180, 97 P 921. 

Eng.—Mansell v. Clements, L. R. 9 
C. P. 139; Carter v. Boehm, 3 Burr. 
1905, 97 Reprint 1162, 13 ERC 501; 
Ramadge v. Ryan, 9 Bing. 333, 23 
ECL’ 604, 131 Reprint 640; Sills v. 
Brown, 9 C. & P. 601, 38 ECL 351. 

Can.—William Hamilton Mfg. Co. 
v. Victoria, etc., Lumber Co., 26 Can. 
‘Si GA ae 

N. S.—Starratt v. Dominion Atlan- 
tic R. Co., 48 N. S: 82. 

Ont.—Smith v. Mason, 1 Ont. L. 
594; Scott v. Crerar, 14 Ont. A. 152. 

[a] Rule strictly followed.—‘‘The 
general rule that facts, and not con- 
clusions, should be stated, is a wise 
and salutary one, and cannot be too 
strictly followed. It tends to pre- 
vent fraud and perjury, and is one 
of the strongest safeguards of per- 
sonal liberty and _ private rights. 
Whenever it is doubtful whether a 
case falls under the rule, or under 
one of its exceptions, the wise course 
is to place it under the rule.” Kiesel 


On the other hand numerous 
cases are to be found in which testimony has been 
rejected as the opinion of the witness, although a 
more satisfactory ground of exclusion would have 


EVIDENCE 


v. Sun Ins. Office, 88 Fed. 248, 249, 
31 CCAS 515 
[b] In ex parte cases the rule ap- 
plies the same as in litigated cases. 
aan McCraven, 87 N. J. Hq. 28, 99 
{c] Knowledge derived from dec- 
larations of others is not opinion so 
as to be objectionable under the rule 
stated. Olds v. Powell, 10 Ala. 393. 
83. U. S.—Columbia Bank y. Mc- 
Kenney, 2 F. Cas. No. 874, 3 Cranch 
CACIHB6T 
Ala.—Elliott v. Dyche, 80 Ala, 376. 


Cal.—Pottkamp v. Buss, 5 Cal. 
Unrep. Cas. 462, 46 P 169, 673. 
Conn.—Harris _ v. Fitzgerald, 75 


Conn. 72, 52. A. 315. 
Mimbs v. State, 2 Ga. A. 387, 


Ga. 

58 SE 3 499, 
Ill—wWilson v. Chicago City R. 

Co., 154 Ill. A. 6382. 

lowa.—Hunter v. Davis, 128 Iowa 
216, 103 NW 3873. 

Kan.—State v. Shives, 100 Kan. 
588, 165 P 272, 273 [cit Cyc]. 

Ky. —Gentry’ v. McMinnis, 3 Dana 


382. 
Me.—Lewis v. Freeman, 17 Me. 260. 


Mass.—Stone v. Com., 181 Mass. 
438, 63 NE 1074. 
Mich.—De Graw v. BHmory, 113 


Mich. 672, 72 NW 4. 

Mo.—Hunter v. Helsley, 98 Mo. A. 
616, hee SW_719. 
i H.—Willis v. Quimby, 31 N. H. 


N. Y.—Hallahan v. New York, etc., 
R. Co., 102 N. Y. 194, 6 NE 287; Har- 
pending Vv. Shoemaker, 37 Barb. 270; 
a v. Stilwell, 81 Misc. 456, 142 NYS 

a C.—State v. Freeman, 72 N. C. 

Okl.—Markinson v. State, 2 Okl. 
Cr: 323.7101 P 353. 

Or.—White v. East Side Mill Co., 
84 ae 224, 161 P_969, 164 P 736. 
D.—State v. Holter, 30 S. D. 363, 
138 “NW 953. 

Tex.—Terrell v. pene 16 Tex. 
Civ. A. 573, 42 SW 129. 

Loa ~ Herrick v. Holland, 83 Vt. 502, 

Wis.—Hewett v. Currier, 63 Wis. 
386, 23 NW 884. 

“A witness testified that defend- 
ant ‘acknowledged that he took the 
horses at a valuation of $50 per 
head.’ Defendant moved to strike 
this as a conclusion and opinion of 
the witness. Manifestly the witness 
used the word ‘acknowledged’ as the 
equivalent of ‘stated’ or ‘said,’ and 
in this aspect there was no error in 
denying the motion. Surely there is 
nothing on the face of the record to 
indicate that the witness was giving 
an opinion rather than stating a 
fact.” Hunter v. Davis, 128 Iowa 216, 
218, 103 NW 373. 

fal Tilustrations. —Testimony has 
been received although the witness 
used words or phrases such as: _ (1) 
Believe. Columbia Bank v. McKen- 
ny, 2.F. Cas. No. 874, 3 Cranch C. C. 
361; Wilson v. McClean, 30 EF. Cas. 
No. 17,819, 1 Cranch C. C. 465; Blliott 
v. Dyche, "80 Ala. 376; Turner v. Mc- 
Fee, 61 Ala. 468; Head v. mt ta ; 
Ala. 791; Pottkamp v. Buss, (Cal.) 4 
Pitoss: Losey v. Atchison, etc. R. ee 
84 Kan. 224,114 P 198, 33 LRANS 
414; Gentry Vv. MeMinnis, 3 Dana 
(Ky.) 382; Griffin v. Brown, 2 Pick. 
(Mass.) 304; Terrell v. Russell, 16 
Tex. Civ. A. 573, 42 SW 129. (2) Best 
of ea grt eas Alabama Great South- 
ern? Re \Co; Hill, 93 Ala,’ 514, 9S 
722, 30 AmSR 65. (3) Best recollec- 
tion. Ragan v. Ragan, 29 Cal. 63, 
154 P 479; Jockers v. ied des 29 
Kan. 109, 44 AmR 625 (this states a 
sufficient’ degree of definiteness) ; 
Leland v. Chamberlin, 56 Tex. Civ. A. 
256, 120 SW 1040. (4) Consider. 
Ward v. Reynolds, 32 Ala. 384; Prior 
v. Diggs, 3 Cal. Unrep. Cas. 565, Stee 
155; Richards v. Knight, 78 Towa 69, 
42 "NW 584, 4 LRA 453; Comey: 
Thompson, 3 Dana (Ky.) 301;? “De 
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been found in the fact that the language used by 
the witness indicated such a lack of definite knowl- 
edge concerning the matter in question as rendered 
his testimony destitute of probative value.8* 


Graw v. Emory, 113 Mich. 672, 72 NW 
4; Galveston, etc., R. Co. v. Parrish, 
(Tex. Civ. A.) 43 SW 536. (5) Ex- 
pect. Hunter v. Tineke 98 Mo. A. 
616, 73 SW_ 719. Se Guess. Hunter 
v. Helsley, 98 Mo. 616, 73 SW 719; 

Midland Valley R. ers v. Adkins, 36 
Okl. 15,127 P 867. (7) Seemed. White 
v. East Side Mill Co., 84 Or. 224, 161 
P 969, 164 P 736. (8) Idea, Herrick 
v. Holland, 83 Vt. 502, 77 A 6. (9) 
Impression, when used to inate 
state of recollection. Harris v. Fitz- 
gerald, 75 Conn. 72, 52 A 315; Frank- 
lin v. ‘Macon, 12 Ga. 2573 Binsbacher 
v. St. Louis Transit Co., i08 Mo. A. ily 
82 SW 546; Tichnor Vv. Barley, 149 
App. Div. 871, 1384 NYS 129 [rev 72 
Mise. 638, 132 NYS 2438, and rearg 
den 151 App. Div. 888 mem, 135 NYS 
1146 mem]. (10) Judge. Campbell v. 
New York Fidelity, ete., Co., 109 Ky. 
661, 60 SW 492, 22 KyL 1295; Hella- 
han v. New York, etc., R. Co., 102 N- 
Y. 94, 6 NE 287 (“I should judge’). 
(11) Judgment. Herrick v. Holland, 
83 Vt. 502, 77 A 6. (12) Opinion. Hal- 
lahan v. New York, etc., R. Co., 102 
IN YS L946) UNE) 387 (my opinion 
was’). (13) Should say. White v.. 
Van Horn, 159 U. S. 3, 15 SCt 1027, 
40 L. ed. 55; Bragan v. Birmingham 
R., ete., Co., 163 Ala. 98, 51S 30. (14) 
Suppose. Wilson v. Chicago City R. 
Co., 154 Ill. A. 682; State v. Porter, 34 
Iowa 131. (15) Think. Central of 
Georgia R. Co. v. Carlock, 196 Ala. 
659, 72 S 261; Bragan v. Birmingham 
R., ’etc., Co., 163 Ala. 93)" bal SS ee oe 
should say I. think S60”); 

Schoon, 177 Cal. 678, 171 P 680. Brio 
v. Diggs, 3 Cal. Unrep. Cas. 565, 381 
P 155; Harris v. Fitzgerald, 75 Conn. 
72, 52 A 315; Clinton v. Howard, 42 
Conn. 294; Doe v. Biggers, 6 Ga. 188; 
Zellmer v. McTaigue, 170 Iowa 534, 
153 NW 77; Kirsher v. Kirsher, 120 
Iowa 337, 94 NW 846; Losey v. At- 
chison, etc., R. Co., 84 Kan. 224, 114 
P. 198, 88 LRANS 414; Jeddrey v. 
Boston, etc., R. Co., 198 Mass. 232, 84 
NE 316; Willis v. Quimby, 31 N..-H. 
485; Hoitt v. Moulton, 21 N. H. 586; 

Voisin v. Commercial’ Mut. Ins. Co., 

60 App. Div. 139, 70 NYS 147; Snell 
vy. Moses, 1 Johns. (N. Y.) 96; Gilli- 
land v. Buncombe County Bd. of Ed- 
ucation, 141 N. C. 482, 54 SE 413; La 
acs v. St. Anthony, éte., El Co., 17 
s. 91, 95 NW 292; Texas, ete., st. 
Co. ae. Crockett, 27 Tex. Civ. at 
66 SW 114; Galveston, etc, Rs_C 

Parrish, (Tex. Civ. A.) 40 S 
Hewett v. Currier, 
NW 884. 


witness added that he would not 
swear to the fact). (17) Understand. 
Lockett v. Mims, 27 Ga. 207; Printup 
v. Mitchell, 17 Ga. 558, 63 AmD 258; 
Neponset Nat. Bank v. Dunbar, 158 
App. Div. 5, 148 NYS 174. (18) The 
use of a number of these expressions 
has, however, been held to render the 
testimony incompetent. See infra 
note 84. 

{b] Firmness in the mental ten- 
ure with which an inference or judg- 
ment is held may be stated by the 
witness. State v. Duncan, aa Mo. 
288, 22 SW 699; Missouri, etc., Co. 
v. Sledge, (Tex. Civ. A.) 30 Sw" 1102. 

S.—Harper v. Harper, 252 
Fea, 39, “164 CCA 109. 

Ala.— Western R. Co. v. Cleghorn, 
1438 Ala. 392, 39 S 133. 

Cal.—Marks v. Reissinger, 35 Cal. 
A. 44, 169 P 243, 

Fla.—Nickles v. State, 48 Fla. 46, 
37S 312. 

Ga.—Macon R., oe Co. v. Mason, 


1a Ga. 778, 51 SE 5 
aeicern, 3 Ida. 


Ida.—Terr. Vv. 
(Hasb.) 15, 36 P 123 

Til. —Chicago City R. Co. v. Lowitz, 
218 Ill. 24, 75 NE 755. 

Ind.—Ohio, ete., R. Co. v. Stein, 140 
Ind. 61, 39 NE 246. 

Iowa.—Orr v. Cedar Rapids, 
R. Co., 94 Iowa 423, 62 NW 851. 


etc., 
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That a statement relates to the future does not 
necessarily render it objectionable as opinion, for 
it may be merely a mode of expressing past experi- 
ence as to a condition of permanent character.® | 

[§ 590] 3. Unwarranted Conclusions. 
sons for rejecting a conclusion become stronger 
where it is apparent that it cannot reasonably be 
reached on the facts which are claimed to support 
it,8® where such facts are themselves the result of 
inference,®? or where the conclusion is not a neces- 


sary one.88 


[§ 591] 4. Trial by Court. The rule excluding 
opinion evidence applies where a trial or hearing is 
had before a court or judge without a jury,®® al- 


Kan.—Losey v. Atchison, etc., R. 
we, 84 Kan. 224,114 P 198, 38 LRANS 


y.—uU. S. Fidelity, ete. Co. v. 
eRe ee 85 SW 196, 27 KyL 392. 
La.—Ingram v. Croft, 1 Van S2e 

Me.—Lime Rock Bank v. Hewett, 

50 Me. 267; Palmer v. Pinkham, 33 


Me. 32. 
Md.— Wells, ete., Council No. 14 J. 
eo ue ae M. v. Littleton, 100 Md. 416, 


Fe Ded ses v. Hodges, 2 Cush. 


. Mich—Reid v. Ladue, 66 Mich. 22, 
32 NW 916, 11 Bee 462; Bissell v. 
Starr, 32 Mich. 297. 
Minn.—Lovejoy v. Howe, 55 Minn. 
353, 57 NW 57. 
Miss.—Hebron Bank v. Gambrell, 
Kansas City, 195 


116 Miss. 342, 77 S 148. 
Mo _—Lindsay v. 
Mo. 166, 938 SW 2738; Stevens v. Lar- 
will, 110 Mo. A. 140, 84 SW 113; Hend- 
ley v. Globe Refinery Co., 106 Mo. A. 
20,.79 SW 1163.’ 
N. H.—Kingsbury v. Moses, 45 N. 
H, 222, 
N. Y.—Cook v. Brockway, 21 Barb. 
331; ie v. one 16 N. Y. Super. 
200° {aff 28 N. Y. 334]; Peo. v. Hol- 
felder, 5 NYSt 4838. 
N. C.—State v. Thorp, 72 N. C. 186. 
Oh.—Arcade Hotel Co. v. Wiatt, 44 
Oh. St. 32, 4 NE 398, 58 AmR 785. 
Pa. Stee Schrader, 10 Pa. 


Cas. 529, 14 
Tenn. Wilson v. Smith, 5 Yerg. 
As 


379. 
Tex.—Kansas Gulf Short Line 
ane v. Scott, 1 Tex. Civ. A. 1, 20 SW 


Utah.—Lee v. Salt Lake City, 30 
Utah 35, 40, 83 P 562 [cit Cyc]. 

Vt. —Bagley v. Mason, 69 Vt. 175, 
387 A 287, 
as .—Tyler v. Sites, 90 Va. 539, 19 

Wash, —State v. Wilson, 9 Wash. 
16, 36 P.9 

Wis. F weod v. Chicago, etc., R. Co., 
40 Wis. 582. 

{a] Illustrations.—Among phrases 
introducing this nature of uncertain- 
ty are those denoting: (1) Approxi- 
mation. Hopper v. Beck, 83 Md. 647, 
34 A 474. (2) Belief. Harper v. 
Harper, 252 Fed. 39, 164 CCA 109; 
Mobile Furniture Commn. Co. v. Lit- 
tle, 108 Ala. 399, 19 S 448; Brewer v. 
Watson, 71 Ala. 299, 46 AmR 318; 
Griffin v. State, 2 Ga. A. 534, 58 SH 
781; Losey v. Atchison, CLC etn CO 
84 Kan. 224, 114 P 198, 33’ LRANS 
414; Collins v. Com., SW 7438, 15 
Kyl 691; sation Vv. Poinone, 6 Gill 
& J. (Md.) 60; Hodges v. Hodges, 2 
Cush. (Mass.) 455; Berg v. Parsons, 
90 Hun 267, 35 NYS 780 [rev on other 
grounds 156 N. Y. 109, 50 NE 957, 66 
AmSR 542, 41 LRA 391]; Schrader v. 
Schrader, 10 Pa. Cas. 529, 14 A 434; 
Richards v. State, 59 Tex. Cr. 203, 127 
SW 823; Bagley v. Mason, 69 Vt. 175, 
37 A 287; House v. House, 102 Va. 235, 
46 SE 299. (8) Consideration. Yanke 
v. State, 51 Wis. 464, 8 NW 276. (4) 
Expectation. Hager v. National Ger- 
man-American Bank, 105 Ga. 116, 31 
SE 141. (5) Guessing. Chicago, etc., 
R» Co. v. Ingersoll, 65 Ill. 399; Spur- 
lock v. Com., 20 SW 1095, 14 KyL 
605; Johnson v. Hovey, 98 Mich. 343, 


EVIDENCE 


The rea- 


exhaust them. 
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though the court is unlikely to be misled by the 
inference of a witness whose qualifications it under- 
stands.2° But the court may call in experts to aid 
its deliberations.% 

[§ 592] 5. Specific 
The decisions under the rule excluding opinion evi- 
dence are so very numerous® that it is impossible to 
It may be observed, however, by 
way ofllustration, that the rule has been applied to 
exclude opinion evidence as to ability of a crippled 


Matters within Rule.°? 


chauffeur to handle a.motor car;% ability to appreci- 


57 NW 172. (6) Impression. In re 
De Gottardi, 114 Fed. 328; Pilcher v. 
U. S., 113 Fed. 248, 51 CCA 205; Den- 
nard v. Lewis, Aon Ga, LG, 82 SE 
558; Marshall v. Pierce, 136 "Ga. 543, 
71 SE 893; Rounds v. McCormick, iat 
TH vA 226 [aff 114 Ill. 252, 29 "NE 
684]; Ingram v. Croft, 7 La. 82; Hum- 
phries v. Parker, 52 Me. 502; Lewis 
v. Brown, 41 Me. 448; Worthington v. 
Lipsitz, 131 Md. 254, 101 A 625; Peo. 
v. Dowd, 127 Mich. 140, 86 NW 546; 
Lovejoy v. Howe, 55 Minn. 353, 57 NW 
57; Selden v. Bank of Comminerce, 3 
Minn. 166; Bank of Commerce y, Sel- 
den, 1 Minn. 340; Kingsbury v. Moses, 
45 N. H. 222; State v. Thorp, 72 N. C. 
186; McRae ¥. Morrison, 35 N. C. 46; 
Crowell v. Western Reserve Bank, 3 
Oh. St. 406; Plymouth Coal Co. v. 
Kommiskey, . 116 Pa. 365, 9. A 646; 
Duvall v. Darby, 38 Pa. 56; Wilson v. 
Smith, 5 Yerg. (Tenn.) 379; State 
v. Wilson, 9 Wash. 16, 36 P 967. 
(7) Judgment. Huntsvilie Belt 
Line, etc., R. Co. v. Corpening, 97 
Ala. 681, 128 295; King v. Thomp- 
son, 116 Me. 316, 101 A 724; Hebron 
Bank v. Gambrell, 116 Miss. 342, 77 
S 148; Carpenter v. New York Journal 
Pub. Co., 96 App. Div. 376, 89 NYS 
263; Lee v. Salt Lake City, 30 Utah 
35, 40, 83 P 562 [cit Cyc]. (8) Likeli- 
hood. Tutt v. Rensselaer, 126 App. 
Div. 502, 110 NYS 705 (injury “likely” 
to cause pain and trouble f 
time after the accident). 
position. Ward v. Reynolds, 32 Ala. 
384; Clemons v. State, 48 Fla. 9, 37 
S 647; Menifee v. Higgins, 57 Ill. 50; 
Orr v. Cedar Rapids, ete., R. Co., 94 
Iowa 423, 62 NW 851; Cumberland 
Tel., etc., Co. v. Odeneal, (Miss.) 26 
S 966; Hoitt v. Moulton, 21 N. H. 586; 
Weber v. Feet eonats 20s Nast. Super. 
415; Houston, etc., Co. v. Patrick, 
50 Tex. Civ. A. 491, 109 SW 1097. (10) 
Thought. Southern R. Co. v. Bon- 
ner, 141 Ala. 517, 37 S 702; Central 
Georgia Power Co. v. Cornwell, 143 
Ga. 9, 84 SE 67; Terr. v. McKern, 3 
Ida. (Hasb.) 15, 26 P 123; Sterling 
Bridge Co. v. Pearl, 80 Ill. 551; Ohio, 
ete., R.- Co. v. Stein, 140 Ind. 61, 39 
NE 246; Roziene v. Ball, 51 Iowa 328, 
1 NW 668; Losey v. Atchison, etc., 
R. Co., 84 Kan. 224, 114 P 198, 33 LRA 
NS 414; State v. Nolan, 48 Kan. 123, 
29 P 568, 30 P 486; Collins v. Com., 
25 SW 7438, 15 KyL 691; Humphries v. 
Parker, 52 Me. 502; Lund v. Tynes- 
borough, 9 Cush. (Mass.) 36; Gilli- 
land v. Buncombe County Bd. of Edu- 
cation, 141 N. C. 482, 54 SE ie Barre 
Vv. Reading City Pass. R. Co., 5 Pa: 
170, 26 A 99; Houston Belt, se Re 
Co. v. Stephéns, (Lexy Cive, A.) "155 
SW 1708; Gulf, ete, R. Co. v. Guess, 
(Tex. Civ. A.) 154 SW 1060; C. oe 
Dean Co. v. Standifer, 37 Tex. Civ. A. 
181, 83 SW 230; McFarlane v. Howell, 
16 Tex. Civ. A! 246, 48 SW 315; Mc- 
Clure v. State, (Tex. Er.) 153 Sw 111; 
Harrison v. State, (Tex. Cr.) 25 SW 
284; Goldman v. Com., 100 Va. 865, 42 
SE 923. (11) The use of a number of 
these phrases has, however, been 
held not to render the testimony in- 
competent. See supra note 83. 

85. Stone v. Com., 181 Mass. 438, 
63 NE 1074 (statement that “it would 
be safe to guarantee from eighteen to 
twenty feet of water’ alongside a 
wharf at flood tide. “In a matter 


ate®® or avoid®* danger; ability to stand on a wooden 
leg ;97 ability to use wells ;°8 absence of fault®® or of 
records;! accidental character of a shooting ;? accu- 


verted” 
86. James v. Fairall, 168 Iowa 427, 
148 NW 1029; Winterringer v. War- 


like a prophecy is only history in- 


der, etc., Co.,. 1 Nebr. (Unoff.) 413, 
414, 95 ae aby Gray_v. Brooklyn 
Heights R Co., 175 448, 67 NE 


301. [rev 72 App. Div. 424, 76 NYS 


87. Ga—Cornelia Planing Mill Co. 
v. Wilcox, 129 Ga. 522, 59 SE 223. 

Tll.—Wullner v. Smith-Lohr Coal 
Coz2145" Ti A. 486; 

Ilowa.—Hirsch v. Butler, 181 Iowa 
345, 164 NW 745; Roddy v. Gazette 
Co., 179 Iowa 50, 161 NW 94; Flan- 
nery v. Interurban R. Co., 171 Iowa 
238, 153 NW 1027. 

Mo.—State v. Hyde, 234 Mo. 200, 
136 SW 316, AnnCasi912D 191; Charl- 
ton v. St. Louis, etc., R. Co., 200 Mo. 
413, 98 SW 529. 

N. Y.—Gray v. Brooklyn Heights 
R. Co., 175 N. Y. 448, 67 NE 899 [rev 
72 App. Div. 424, 76 NYS 20]. 

S. C.—McCown v. Muldrow, 91 S. C. 
523, 74 SE 386, AnnCas1914A 139. 

Tex.—Barnes v. State, 61 Tex. Cr. 
37, 133 SW 887. 

88. Chicago, etc., R. Co. v. Holmes, 
(Nebr.) 94 NW 1007; Price v. U. S., 
2 Okl, Cr. 449, 101 P 1036, 139 AmSR 
930; San Antonio Tract. Co. v. Kumpf, 
(Tex. Civ. A.) 99 SW 863. 

89. . S—Safety Car Heating, 
etc., Co. v. Gould Coupler Co., 239 Fed. 
861, 152 CCA 645, 

Towa.—Haddock v. Meagher, 180 
Towa 264, 168 NW 417%. 

oo etn —Shepard v. Pratt, 16 Kan. 

N. Y.—Hood v. New York, ete. R. 
Co., 180 App. Div. 8, 167 NYS 490. 

Pa.—Bubb _v. Parker, etc., Oil Co., 
252 Pa. 26, 97 A 114, 

Philippine. —Santos v. Insular Col- 
lector of Customs, * PE ae 619. 

Que.—The Attila, 5 Que. L. 340 

[a] A hearing before a referee is 
also within the rule. Lazarus v 
Metropolitan Hl. R. Co., 69 Hun 190, 


23 NYS°515. 
90. Barnum v. Bridges, 81, Cal. 
604, 225° Ry 924° Cunning ryham sv. 


Friendly, 70 Or. 322, 139 P 928, 140 
P 989. 


91. Folkes v. Chadd, 3 Dougl. 157, 
26 ECL 111, 99 Reprint 589 (nautical 
experts). 

92. Matters relating to: 

Damages see infra § 598. 
Negligence see infra § 600. 

93. Graham vy. Pennsylvania Co., 
139 Pa. 149, 158, 21 A 151, 12 LRA 
293 (“The cases . . . may be said 
not only to have become lesion, but 
legion against legion’’). 

94, Blalack v. Blacksher, 11 Ala, A. 
545, 66 S 863 

95. Citizens’ R. Co. v. sta porte. 
41 Tex. Civ. A. 324, 91 SW 6 

96. San Antonio, etc., a ‘Co. v. 
Morgan, 24 Tex. Civ. A. 58, 58 SW 
544 (whether child old enough). 

97. New Jersey Tract. Co. v. Brab- 
ban, 57 N.- J. L. 691, 32 A 217. 

98. Dubois v Williamson, 93 App. 
Div. 361, 87 NYS 6 

99. State v. Poors, 172 Mo. 213, 
72 SW 513. 

1. ee v. Betts, 12 N. D. 197. 
96 NW 1 

oy Bernat v. State, 45 Tex. Cr. 
67, 73 SW 957: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


§ 592] 


racy of a machine;? actual operation of any cause 
application of force 
in a familiar form ;° approval; 3 gL AO NaS attempt 
to stop a car;8 balance of an account; 
another ;° beneficial nature of services;!1 best in- 
terest of a child with respect to its custody 312 buoy- 
ancy of water;!° capacity to manage employees;1+ 
cause of a physical conditon’® or of a particular 
occurrence or result,'® as for instance abortion,1? 
conduct,?° 
damage,” death,?* derailment,?4 explosion,?® fire,2é 
physical injury,?7 sleeplessness,?® or wounds;?® char- 


for which liability i is claimed ;4 


accident,'® asphyxiation,1® 


EVIDENCE 


belief of 


collision,?4 


acter of dogs,®° of a highway as a public road,®! of 


3. Dunn v. Ultsch, 2 Misc. 
21 NYS 262. 

4 Ala.—Louisville, ete, R. Co. v. 
Landers, 135 Ala. 504, 33 fs "482; John- 
son v. Ballew, 2 Port, 29. 

D. C.—National Union v. Thomas, 


211, 


10° App 277. 
Ill.—Toledo, ete., R. Co. v. Con- 
roy, 68 Ill. 560; Illinois Cent. R. Co. 


v. McCollum, 122 Ill. A. 531; Roberts 
v. Chicago, etc., R. Co., 78 Ill. A. 526. 

Ind.—Chicago, etc., R. Co. v. Ross, 
24 Ind. A, 222, 56 NE 451. 

Iowa. —Kirby v. Chicago, ete. R. 
Co., 173 Iowa aaa 155 NW 343; ‘Col- 
lins v. Chicago, etc, R. Cov 122’ Iowa 
231, 97 NW 1103. 

Kan.—Missouri, ete, Tel. Co. v. 
Vandevort, 67 Kan. 269, 72 P 771. 

Mich.—Jones v. Portland, 88 Mich. 
598, 50 NW 731, 16 LRA 4387; Tice v. 
Bay City, 78 Mich. 209, 44 NW 52; 
Dundas v. Lansing, 75 Mich. 499, 42 


NW 1011, 13 AmSR 457, 5 LRA 143;. 


Cook vy. Johnston, 58 Mich. 437, 25 
NW 388, 55 AmR 703 (fire). 

Minn.——Brigges v. Minneapolis St. 
R. Co., 52 Minn. 36, 53 NW 1019. 

Mo. ~ Kaneyy. Missouri Pac. R. Con 
251 Mo. 13, 157 SW 644; Nash v. Dowl- 
ing, 93 Mo. A. 156. 

N. Y.—Van Zandt v. Mutual Ben. 
L. Ins: Co., 65 N. Y. 169, 14 AmR 215; 
Winters v. Naughton, 91 App. Div. 80, 
86 NYS 439. 

Tex.—San Antonio, etc., R. Co. v. 
Woodley, 20 Tex. Civ. A. 216, 49 SW 
691 


. RR. I—Ennis v. Little, 25 R. I, 342, 
55 A 884. 

Vt.—Moore v. Haviland, 61 Vt. 58, 
17 .AY 2b Davis vi Fuller; 12.Vt..17'8; 
36 AmD 324, 

5. Bishop v. Wight, 221 Fed. 392, 
137 CCA 200; Cronk v. Wabash R. Co., 
123 Iowa 349, 98 NW 884; Weane v. 
Keokuk, etc., R. Co., 45 Iowa 246; 
Paducah St. R. Co. v. Graham, 15 
KyL 748; Winters v. Hannibal, etc., 
R. Co., 39 Mo. 468. 

6. Plunger Fl. Co. 184 
Mass, 130, 68 NE 16. 

7. Michigan Shoe Co. v. Paul, 149 
Mich. 695, 113 NW 310. 

8. Birmingham R., etc., Co. v. Ran- 
dle, 149 Ala. 539, 43 S 355. 

9. Smith v. Castle, 81 App. Div. 
638, 81 NYS 18. 

10. Huyck v. Rennie, 151 Cal. 411, 
90: P 929. 

11. Minniece v. Jeter, 65 Ala. 222. 

12. Milner v. Gatlin, 139 Ga. 109, 
76 SE 860; State v. Giroux, 19 Mont. 
149, 47 P 798; Long v. Smith, (Tex. 
Civ. A.) 162 SW 25. 

{a] Fitness of parents.—Milner 
v. Gatlin, 143 Ga. 816, 85 SE 1045, 
LRA1916B 977. 

[b] Respective qualifications of 
parents.—State v. Giroux, 19 Mont. 
51 fs aie Wr la (2 3 


v. Day, 


[ec] Place of rearing.—Long  v. 
Smith, (Tex. Civ. A.) 162 SW 25. 
13. Hughes v. Muscatine County, 


44 Towa 672. 

14. Troy Fertilizer Co. v. Logan, 
90 Ala. 325, 8 S 46. 

15. Sutter v. Kansas City, 138 Mo. 
A. 105, 119 SW 1084; Chicago v. Pow- 
ers, 117 Til. A. 453. 

16. U. S.—Castner Electrolytic Al- 
er Co. v. Davis, 154 Fed. 938, 83 CCA 

Ala,—Travis v. Louisville, etc. R. 
Co., 183 Ala. 415, 62 S 851; Seales v. 
Central Iron, etc., Connuis ey Ala 7639; 
65 S 821; Lawrence v. Kaul Lumber 


Co., 171 Ala. 300, 55 S 111; Weaver v. 
Alabama Coal Min. Co., 35 Ala. 176. 

Colo.—Geiger v. Kiser, 47 Colo. 
PASE SOP Ee WA srl 

Ill.—Peo, v. Schultz-Knighten, 277 
Ill. 238, 115 NE 140; Lee v. Toledo, 
etch Cons Lo0nlIs” Avil 3832 Chicaco 
City Ri CotverSugar, DUT olienA. .578. 

Iowa.—Madden v. Saylor Coal Co., 
133 Iowa 699, 111 NW 57; Martin v. 


Des Moines Edison Light Co., 131 
Iowa 724, 106 NW 359. 
Kan.— Augusta Oil, ete., Co. v. In- 


dependence Drilling Co., 80 Kan, 261, 
LOSES O25 

Ky.—Taylor Coal Co. v. Miller, 168 
Ky. 719, 182 SW 920; Actna L. Ins. Co. 
v. Bethel, 140 Ky. 609, 131 SW 523. 

Mass.—Smith v. Holyoke Star. .Cor 
210 Mass. 202, 96 NE 135. 

Mo.—Landers v.. Quincy, .etc., R: 
Co., 134 Mo. A. 80, 114 SW 543; 
Thomas v. Metropolitan Stay Co.) 
125 Mo. A. 131, 100 SW 1121. 

N. Y.—Marx v. Ontario Beach Ho- 
tél} ete. iCo,eh2ae Ny Yios'3,4.105) INE 
QGis Ferdon v. New York, ete., R:..Co.; 
131 App. Div. 380, 115 NYS 352; Witt- 
man _v. New York, 80 App. Div. 585, 
80 ica 1022. 

C.—Deppe v. Atlantic Coast Line 
R. eat: 154 N. C. 523, 70 SE 622; Snow 
Lumber Co. v. Atlantic Coast Line 
RCo eo Lt NetC2 7 h652SHa920. 

Tenn.—Lewisburg, etc, R. Co., v. 
Minton, 7 Tenn. Civ. A. 71. 

Tex.—Haynie v. Baylor, 18 Tex. 
498; St. Louis Southwestern R. Co. v. 
Roberts, (Civ. A.) 196 SW 1004; Gro- 
gan v. Odell, (Civ. A.) 141 SW 169; 
one v. Pullen, (Civ. A.) 97 SW 


Utah.—Barker v. Savas, 172 P 672. 

Vt.—Spinney v. Hooker, 102 A 53, 
bon [elt tCyer, 

Wash.—Pierson v. Northern Pac. 
R.. Co., 52 Wash. 595, 100 P 999. 


WwW. ‘Va.—Mulvay v. Hanes, 76 W. 
Wa. 720, S86. SE) 758. 
Wis. — Lounsbury v. Davis, 124 


Wis. 432, 102 NW 941. 

[a] Reason for rule.—‘“If the wit- 
ness was not an expert, and no ex- 
pert knowledge was reauired for such 
a conclusion, manifestly his opinion 
could be of no service to the jury, 
since they were in possession of all 
the facts upon which his conclusion 
rested, and were equally capable of 
drawing a correct conclusion for 
themselves.”” Lawrence v. Kaul Lum- 
ber’ Co., 171 Ala. 300,309, 55'S 111. 

[b] Broker as procuring cause of 
sale-—Geiger v. Kiser, 47 Colo. 297, 
107 P 267; Smith v. Lyons Salt Co., 
(Mo. A.) 177 SW 1057; Grogan v. 
Odell, (Tex. Civ. A.) 141 SW 169. 

[ec] Sickness and death of horses. 
—Pierson v. Northern Pac. R. Co., 52 
Wash. 595, 100 P 999 (nonexpert 
witness). 

17. Stanley v. State, 44 Tex. Cr. 
606, 73 SW 400. 

18. Houston, etce., R. Co. v. Rip- 
petoe, (Tex. Civ. A.) 64 SW 1016. 

19. Stenger v. Buffalo Union Fur- 
ae Co., 109 App. Div. 183, 95 NYS 

20. Hoehn v. Crea Bo, ete., R. Co., 
152.Tll. 223; 38 NE) 549. 

21. Weaver v. Alabama Coal Min. 
Co., 35 Ala. 176; Smith v. Holyoke St. 
R. Co., 910 Mass. 202, 96 NE 135. 
Pegnes Mercantile Co. 
Brown, (Tex. Civ. A.) 145 SW 280. 

. Briggs v. Minneapolis St. R. 
Co., 52 Minn. 36, 53 NW 1019. 
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possession of land,?? or of a pugilistic encounter as a 
fight ;°° claim to land; ;°* connection with a certain 
transaction eee construction of a will;* control ;%7 
course of fire under the influence of wind; aus crack- 
ing of plastering from settling ofa building ;29 crea- 
tion of drafts of air by opening of doors and win- 
dows ;*° credibility of witnesses*! and the probative 
effect of their evidence ;*? cruelty ;*2 deadly nature of 
a weapon ;** degree of willfulness shown by train crew 
in putting a passenger off at the wrong station;* 
defects in an animal;** destructive quality of fire ;47 
disorderly character of a house;*® doing business in 


24. Lawrence v. Kaul Lumber Co., 
171 Ala. 300, 55 S 111; Lee v. Toledo, 
etc., R. Co., 190 Ill. A. 383; Landers 
Aig Carey Bea R. Co., 134 Mo. A. 80, 
114 SW 5 
25. National Gas pine etc., Co. 

Miethke, 35 Ill. A. 629. 

26. Deppe v. Atlantic Coast Line 
R. Co., 154 N. C. 523, 70 SE 622; Snow 
Lumber Co. v. Atlantic Coast Line R. 
Co., 151 N. C. 217, 65 SE 920; Haynie 
v. Baylor, 18 Tex. 498. 

27. Kane v. Missouri Pac. R. Co., 
251 Mo. 13, 157 SW 644. 


28. Nichols v. Oregon Short Line 
R. Co., 25 Utah 240, 70 P 996. 
29. Taylor v. State, 41 Tex. Cr. 


148, 51 SW 1106. 

30. Chicago, etc., R. Co. v. Kuck- 
kuck, 197 Ill. 304, 64 NE 358 (in an 
action for injuries received from vi- 
cious dogs). 

31. Road Dist. No. 1 v. Beebe, 231 
Ill. 147, 83 NE 131. 


32. Ashford v. McKee, 183 Ala. 
620, 62 S 879. 

33. Seville v. ee) bat Oh. St. 117, 
30 NE 621, 15 LRA 5 

34. Hintze v. AecapRendenniae 
(Tex. Civ. A.) 44 SW 38. 


Philadelphia Fire Assoc v. 
Sener (Tex. Civ. A.) 40 SW 44. 

Hunt v. Lavender, 140 Ga. 157, 
78 Sin 805. 

37. In re Carmichael, 36 Ala. 514; 
Robbins v. Atkins, 168 Mass, 45, 6 
NE 425. 

38. Boothby. v. Lacasse, 94 Me. 
392, 47 A 9 

39. Kicharason v. Eureka, 96 Cal. 
456. ae A 45 
a pr men 110 App. Div. 


eo. 
490° 96 Ys 95 
41. Man Puilis v. Kidd, 12 Ala, 


Ilowa.—Johnston v. Cedar Rapids, 
etc., R. Co., 141 Iowa 114, 119 NW 286. 
N. Y.—Peo. v. Webster, 59 Hun 598, 
13 NYS 414. ; 
S. C.—Davis v. Collins, 69 S.°€. 
460, 48 SE 469. 3 
Tex.—Bailey v. Chapman, 15 Tex. 

Civ. A. 240, 38 SW 544. : 
Wash.—State v. Roller, 30 Wash. 
692, 71 P 718. : 
42. Conn.—Lovell v. Hammond Co.,, 
66 Conn. 500, 34 A 511. 
Ga.—McElhannon v. State, 99 Ga. 
672, 26 SE 501. 
Eco- 


Til.—tInland Printer Co.. v. 
Retest Half Tone Supply Co., 99 Ill. 


Iowa.—Johnston v. Cedar Rapids, 
Site R. Co., 141 Iowa 114, 119 NW 

Mich.—Strudgeon v. mane Beach, 
107 Mich. 496, 65 NW 61 
a —Holliman v. Gepewne: 43 Mo. 

N. ¥.—Van Bokkelen v. Berdell, 130 
N. Y. 141, 29 NE 254; Loveless v. Man- 
hattan R. Cos bit Niky; ule. 3, 
35 NYS 185. 


Or.—Netter vy. Edmunson, (A eOr, 
604, 1438 P 636. 
43. Hall v. Goodson, 32 Ala. 277 


(whether whipping cruel). 
44, Majors v. State, 83 Miss. 439, 
35,S 825. 
45. Bntzminger v. Seaboard Air 
Line R. Co., 79 S. C. 151, 60 SE 441. 
46. Steele v. Andrews, 144 Iowa 
360, 121 NW 17. 


47. Welch v. Franklin Ins. Co., 
W. Va, 288. 

48. Smith v. Com. 6 B. Mon. 
GhSy. 208 
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the state ;*® due care;5° duress;*1 earning capacity ;°* 
effect of alcoholic drunkenness ;°* effect of drugs on 
a person accused of crime,** of fog on lights,®> of a 
libelous publication on the reputation and standing 
in the community of the person to whom it re- 
ferred,5* of light at certain places,>’ of painting as 
covering defects,°* of pollution of a stream as ren- 
dering premises unhealthy or uninhabitable,®® or of 
rain on a street;®° employment ;*! evasion of the 
law ;®? existence of certain relations;®* fair appear- 
ance of paper;** financial condition®> or insol- 
vency;°° fitness of horse for a lady to drive;%? 
fraud ;6® full disclosure to counsel, in an action for 
iwalicious prosecution;®® good faith; 39 ouaranty ;"4 
honest construction. of 
scales;73 how long a condition had existed;7* how 


habitual drunkenness ;7? 


49. M.S. Huey Co. v. Rothfeld, 84 
NYS 883. 

50. Union Painless Dentists v. De- 
ment, 6 Ala. A. 505, 60 S 421. 
ial Lag dn te generally see infra § 
3 


51, O'Day v. ‘Crabb, 269 Ill. 123, 
109 NE 724; Adams vy. Irving-Park 
First M. E. Church, 251 Ill. 268, 96 
NE 253. 

52. Wilcox v. Wilmington City R. 
Co., 18 Del. 157, “44 A 686. 

53. Johnson v. Louisville, etc., R. 
poe 104 Ala. 241, 16 S 75, 58 AmSR 

54 State v. Morris, 263 Mo. 339, 
172 SW 603. 

55. Hearn v. Wilmington City R. 
Co., 24 Del. 271, 76 A 629. 

56. Galveston Tribune v. Johnson, 
(Tex. Civ. A.) 141 SW 302. 

57. Doyle v. Eschen, 5 Cal, A. 55, 
89 P 836. 

58. Miller v. ae R. Co., 34 App. 
Div. 217, 54 NYS 6 

59. Stennett v. iB Gdacutbe: 154 Ala. 
$37, 45 S 890. 

60. Role v. New York, 56 N. Y. 
Super. 298, 4 NYS 447. 

61. Evans v. Dickey, 117 Ill. 291, 
7 NE 263. 

62. eal Ab v. State, 36 Tex. Cr. 
97, 35 SW 646. 

68. See cases infra this note. 

[a] Master and servant.—Winslow 
w. Glendale Light, etc., Co., 164 Cal. 
688, 130 P 427. 

[b] Partnership between husband 
and wife.—Kent v. Cobb, 24 Colo. A 
264, 1383 P 424, 

64. Brown v. Kennedy, 131 Mich. 
464, 93 NW 1073. 

65. Gould v. U. S., 209 Fed. 730, 
126 CCA 454; Wolfson v. Allen Bros. 
Co., 120 Iowa 455, 94 NW 910. 

66. State v. Myers, 54 Kan. 206, 
38 P 296; Freeman v. State, 108 Miss. 
818, 67 s 460; State v. Stevens, 16 S. 
592 NW 420. 

‘fal ’ Of bank.—State v. Myers, 54 
Kan, 206, 38 P 296; State v. Stevens, 
16 S. D. 309, 92 NW 420, 

67. Fletcher v. Dixon, 107 Md. 420, 
68 A 875. 

68. O’Day v. Crabb, 269. Ill. 123, 
109 NE 724; Adams v. Irving Park 
First M. EB. Church, 251 Ill. 268, 96 
NE 253; Gahren v. Parkersburg Nat. 
Bank, 157 Ky. 266, 162 SW 1135. 

69.. Jensen v. Halstead, 61 Nebr. 
249, 85 NW 78. 

70. Taylor v. Harris, 164 Ky. 654, 
176 SW 188; Schmick v. Noel, 72 Tex. 
1, 8 SW 88; Seay v. Fennell, 15 Tex. 
Civ. A. 26i, 39 SW 181; Chelsea Nat. 
Bank v. Isham, 48 Vt. 590; Rindskopf 
v. Myers, 77 Wis. 649, 46 NW 818. 

71. epuecn v. Glover, 121 Ill. 283, 


72. Golding v. er eh 6 Mo. A. 
602 [aff 74 Mo. 123]. 

73. eS Cad Scale Co, v. Deis, 
104 NYS 456, 

74, Dammann vy. St. Louis, 152 Mo. 
186,-53 SW 9382. 

75. Dompier v. Lewis, 131 Mich. 
144, 91 NW 152. 

76. Levy v. J. L. Mott Iron Works, 
143.App. Div. 7, 127 NYS 506. 

77. Central ‘of Georgia R. Co, v. 
Ellison, (Ala.) 75 S 159; 
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instructions ;°° 


v. Redifer, 32 Ind. A. 93, 69 NE 305. 

78. Houston, etc., ye Co. v. Lee, 
104 Tex. 82, 133 SW 8 

79. Armor Vv. State, ‘3 ‘Ala. 173 (by 
reason of intoxication). 

80. Birmingham Water Works Co. 
v. Ferguson, 164 Ala. 494, 51 S 150. 

81. Great Western L. Assur. Co. v. 
Shumway, 25 N. D. 268, 141 NW 479. 
: 82. eedepson v. State, 104 Ala. 83, 
GUSBL 


83. rE —Peo. v. Burrows, 27 Cal. 
A. 428, 150 P 382. 

Colo.—Lehman v. Lindenmeyer, 48 
Colo. 3055 109) Pc956. 

Iowa.—Monahan v. Roderick, 166 
NW 725; Roddy v. Gazette Co., 179 
Iowa 50, 161°-NW 94; In re Crissick, 
174 Iowa 397, 156 NW 415. 

Mich.—Ketchell v. Keene, 171 Mich. 
108, 136 NW 1121. 

Minn.—Peck v. Small, 35 Minn, 
465, 29 NW 69. 

W. Va.—Kerr v. Lumsford, 31 W. 
Va. 659, 3 SH 493, 2 LRA 668. 

84. Rawls v. American Mut. L. 
Ins. Co., 27 N. Y. 282, 84 AmD 280. 

85. State v. Scott, 41 Min. 365, 43 


NW 62. 

86. Sell v. Mississippi River Log- 
ging Co., 88 Wis. 581, 60° NW 1065. 

87. Smith v. State, 55 Ala. 1. 

88. U. S.—Rucker v. Bolles, 80 
Fed. *504, 25 CCA 600. 

Ala.—Raldwin v. Walker, 94 Ala. 
514. 10- Si2291: «Oxford Iron Co.): iv. 
Spradley, 51 Ala. 171; Clement v. 
Cureton, 36 Ala. 120; Peake v. Stout, 
8 Ala. 647; or peg etc., Barfk v. 
Borland, 5 Ala, 531 

Cal. —Sanipson Vv. Hughes, ‘147 Cal. 
62, 81 P 292; Tait v. Hall, 71 Cal. 149, 
12: Pe 39a 

Colo. ee v. Perry, 47 Colo. 263, 
10%1.P 28 

Fla. trace v. State, 26 Fla. 11, 
7S 593. 

Ga.—Carey v. Moore, 119 Ga. 92, 45 
SE 998; Gardner v. State, 90 Ga. 310, 
17 SE 86, 35 AmSR 202; Fundy v. 
State, 30 Ga. 400; Hawkins v. State, 
25 Ga. 207, 71 AmD 166. 

Ill.—Treat v. Merchants’ Life As- 
soc., 198 Ill. 431, 64 NE 992, 92 AmSR 
270 [rev 98 Ill. A. 59]; Cihak v. Klekr, 
117 Ill. 648, 7 NE 111 [rev 17 Ill. A. 
124]; Ryerson vy. Bankers’ Life As- 
soc., 183) Tl) A. 94,4198 “feit. ‘Cyeli; 
O’Shaugnnessy v. Chicago City R. 
Co., 144 Ill. A. 174. 

Towa.—Dutton v. Seevers, 89 Iowa 
302, 56 NW eae Crary. v. Gunnison, 
51 Towa 202, 1 NW 51 

Ky.—vU. 3. Widelity,, eter Cow v. 
Blackley, 85 SW 196, 27 KyL 392. 

Mich.—Fowler v. Gilbert, 38 Mich. 


292, 

Minn.—State vy. Pierce, 85 Minn. 
101, 88 NW 417. 

N. J.—Farrington v. Minturn, 70 N. 
J. L. 627, 57 A 269. 

N. Y.— Bogart v. New York, 200 
N. Y. 379, 93 NE 937, 21 AnnCas 466; 
Manufacturers’, etc., Bank v. Koch, 
105 N. Y. 630, 12 NE 9; Dwight v. 
Badgley, 60 Hun 144, 14 NYS 498. 

N. C.—wWolf v. Arthur, 112. NEC! 
691, 16 SE 843; State v. Vines, 93 N. 


Gy 493, 53 AmR 466. 
N. D.— Witte bbs Co. v. Reilly, 11 


Clay County'N. D. 2038, 91 NW 42. 


| [§ 592 


1 


long a hammer had been in the process of chip- 
ping ;7> how long it would take a screw to work out 
of a hole;7* human ability,7”7 impression formed by 
others from a person’s conduct ;7° incapacity to form 
a specific intent ;79 inconvenience resulting from wa- 
ter being shut off from a residence ;*° indebtedness ;* 
inducement in seduction;®? influence on another ;%* 
injury to health by intoxication ;°+ insane delusion ;*° 
intemperance ;°7 
tion ; g88 knowledge of another ‘39 loosening of leaves 
in a "book; 390 making of a loan;*! management of a 
business; 92 manner in which a simple account was 
kept®* or in which a person was injured;°* manner 
of speaking ;®° matters which, although relating to 
a particular trade or business, involve no special 
training or are easily explained,®® as for instance 


intent or inten- 


ON os v. Terr., 2 Okl. 562,. 
37, P1092. 


oF —Henry v. vtec 61 Or. 276, 
14:88 P. 205, 122 P 298 
S. C.—Simmons Hardware Co. v. 


Greenwood Bank, 41 S. C. 177, 19 SE 
502, 44 AmSR 700. 
Tex.—Nowlin v. Clary, (Civ. A.) 


178 SW 571; Lister v. Campbell, (Civ. 
A.) 46 SW 876; Anglin v. Barlow, 
(Civ. A.) 45 SW 827; New York Mut. 
L. Ins. Co. v. Blodgett, 8 Tex. Civ. 
A. 45, ae SW 36, 12 Tex. Civ. A. 392,. 
34 SW 801. 

Wash.—State v. Wingard, 92 Wash. 
219,91 586 Pi25, 

Wis.—McKesson v. Sherman, 51 
Wis. 308, 8 NW 200; Central Bank v. 
St. John, 17 Wis. 157. 

_ [a] What the witness “thought’ 
the intention was is still more ob- 


jectionable. Walker ‘v. Peo., 133 Ill. 
110, 24 NE 424. 
89. Ala. —Louisville, ete, R. Co. 


v. Seale, 172 Ala. 480, 55 S 337; ast 
Cast Iron Pipe, ete., Co. v. Granger, 
162 Ala. 637, 50 Ss 159; Layton v. 
Campbell, 155 Ala, 220, 46 S 775, 130 
AmSR 17; West Pratt Coal Co. v. 
Andrews, 150 Ala. 368, 43 S 348; Cen- 
tral of Georgia R. Co. v. Martin, 138 
Ala. 531, 36 S 426. 
anes spetuyek v. Rennie, 151 Cal. 411, 


Ga.—Bush v. W. A. McCarty Co.,. 
127 Ga. 308, 56 SE 430, 9 AnnCas 240. 
sone _—Kirsch v. Walter, LOLE TI AS: 

Iowa.—In re Crissick, 174 Iowa 397, 
156 NW 415; Flannery v. Interurban 
Ra Coy, ea Towa 238, 153 NW 1027; 
Hem V. Burns, 123 Towa 488, 99 NW 

5 

Ky.—Demaree v. Com., 91 SW 1131,. 
28 KyL 1874. 

Minn.—Roehl v. Baasen, 8 Minn. 26. 

N. Y.—Allen vy. Rodgers, 70 Hun 48, 
23 NYS 1071. 

stag ST v. Brown, 49 Or. 423, 
90 P 673. 

Tex.— Williams v. Livingston, 52 
Tex. Civ. A. 275, 113 SW 786; ‘Citic 
zens’ R. Co. v. Robertson, 41 Tex. Civ. 
A, 324,.91 SW 609; Bonn v. Galveston, 
ete., R. Co., (Civ. A.) 82 SW 808. 

90. Passmore v. Passmore, 60 
Mich. 463, 27 NW 601. 

91. Saitmarsh v. Bower, 34 Ala. 
a re v. Butler,, 128 Cal. 645, 

92. Peo. v. Bidleman, 104 Cal. 608, 
38 P 502; Arndt v. Boyd, (Tex. Civ. 
A.) 48 SW 771. 

93. aves v. Jacobs; 182 Pa. 624, 
38 A 471. 

94. Forbes vy. Davidson, 147 Ala. 
702, 41 S 312. 

95. Stevens v. Larwill, 110 Mo, A. 
140, 84 SW 113. 

96. Conn. —Irving v.. Shethar, 71 
Conn, 434, 42 A 258, 

Ga.— Georgia R., ete., Co. v. Hicks, 
95. Ga.: 301, 22 SE oe 

Ill.—Illinois Cent. R. Co. v. - Peo., 143 
Ill, 484, 33 NE 178, 19 LRA alps 

ind.—-Blanchard-Hamilton Furni- 
ture Co. v. Colvin, 32, Ind. A. 398, 69 


NE 1032. 
v. Kabaker, 116 Iowa 


Iowa.—F rick 
494, 90 NW 498; Moore v. Chicago, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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adjustment of insurance losses,97 bookkeeping,®® 
duties of a brakeman,®® or a workman operating a 
particular machine, freighting,? nautical matters,® 
noninsurability of an habitual drunkard,* outlays 
packing of bark,® piling of bark? or 
lumber,® qualifications of a baggage master,® string- 
ing wires,’° or unloading tiles;11 marriage;!2 mean- 
ing conveyed by well-known words: ;+° melancholia ;14 
mental capacity,!® condition,!® or ‘state 32? misman- 
mistake ;?° 
tive;?1 naturalness of conduct ;22 necessity,?? as for 
assisting female passengers to alight from street 
in a street,?° re- 


of a factor,® 


agement ;1§ misrepresentation ;19 


cars,** building a bridge,?® a drain 


etc., R. wee 65 Iowa 505, 22 NW 650, 
54 AmR 26. 
wbar—Byder v. Jacobs, 182 Pa. 624, 
Tex.—McKay v. Overton, 65 Tex. 82. 
Vt.—Brown v. Doubleday, 61 Vt. 
523) 17 Av 1135. 
97. Williams v. Niagara F. Ins. 
Co., 50 Iowa 561 
et Irving v. ‘Shethar, 71 Conn. 434, 
hee 258; McKay v. Overton, 65 Tex. 


Tae: Tarnowski v. Lake Shore, etc., 
R. Co., 181 Ind. 202, 104 NE 16. 

1. Blanchard- Hamilton Furniture 
Rab Colvin, 32 Ind. A. 398, 69 NE 

2. Stumore v. ie 68 Md. il, 11 
A 360, 6 AmSR 41 

3. Perkins Vv. yee Ins., etc., 
Co., 10 aay (Mass.) 312, 71 AmD 654, 

4, Rawls v. American Mut. L. Ins. 
Co.,. 27 NG y 282, 84 AmD 280, 

5. Patten v. U. S., 15 Ct. Gl. 288. 

6. Brown v. Doubleday, 61 Vt. 523, 
17 AYi85: 
eet Pown v. Doubleday, 61 Vt. 523, 

8. Balawin v. St. Louis, ete, R. 
Co., 68 Iowa 37, 25 NW 918. 

9. Moore v. Chicago, ete., R. Co., 
65 Iowa 505, 22 NW 650, 54 AmR 26. 

10. Meehan Vv. Holyoke St eRaiCo.y 
186 Mass. 511, 72 NE 61; Flynn v. 
Boston Blectric Light Co., 171 Mass. 
395, 50 NE 937. 

11. Nutt v. son enn Pac: R.Co.; 
25 Or. 291, 35 P 653. 

12. Sokel v. Peo., 212 Ill. 238, 72 
NE 382 

13. Lehmann vy. Medack, (Tex. Civ. 
A.) 152 SW 438. 

14. Van Zandt v. Mutual Benev. L. 
Ins. Co., 55 N. Y. 169, 14 AmR 215. 

15. Ala. Peery ie v. Mayhew, 172 
Ala. 295, 55 S 3 

Colo. Lad ger eat R. Co. v. Scott, 
24, Colo. 99,81 -P 763; 
96a Bailey v. Beall, si Lar 1) Basa sy ty 6 

Funderburg, 183 


NE 567. 
Ind.—Eckman v. 

Ind. 208, 108 NE 577; Hamrick v. 

State, 134 Ind. 324, 34 NB 3. 
Tex.—Milner v. Sims, (Civ. A.) 171 

SW 784; Williams v. Livingston, 52 


Tex. Civ. A. 275, 113 SW 786. 

16. Heningbure v. State, 153 Ala. 
13, 45 S 246. 

17. Mileham _ v. Montagne, 148 


Iowa 476, 125 NW 664; In re “Myer, 
184 N. Y. 54, 76 NE 920, 6 AnnCas 26. 

18. Bass Furnace Co. v. Glasscock, 
82 Ala. 452, 2 S 315, 60 AmR 748. 

19. German F. Ins. Co. v. Grunert, 
112 Ill. 68, 1 NE 113. 

20. Moss v. State, 152 Ala. 30, 44 
S 598; Cole v. Roby, 11 NYS 257. 

21. Southern R. Co. v. Haynes, 
186 Ala. 60, 65 S 339. 

22 CP eouny. CSinith,e tae oN. ey. (210% 
64 NE 814. 

23. Ala.—Birmingham R., ete., Co. 
v. Jackson, 136 Ala. 279, 34 § 994, 

S ayers v. State, 44 Fla, 74, 32 

Ind.—4tna Powder Co. v. Earland- 
son, 33 Ind. A. 251, 71 NE 185. 

Mich.—Grand Rapids v. Coit, 149 
Mich. 668, 113 NW 362. 

N. Y.—New York Cent. Iron Works 
Co. v. U. S. Radiator Co., 174 N. Y. 
331, 66 NE 967 [aff 74 NYS 11391; 
Tolles v. Wood, 99 N. Y. 616, 1 NE 
251; Fleming v. Delaware, etc., Canal 
Co., 8 Hun 358; Siegel v. 131 West 
sfty-Eighth St. Corp., 150 NYS 630. 

N. C:i—Raynor y. Wilmington Sea- 
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mo- 


coast R, Co., 129 N. C. 195, 39 SH 821. 
Tenn.—Fry v. New York Provident 
Sav. L. Assur. Soc., (Ch. A.) 38 SW 


116, 
Sonnefield, (Civ. 


Tex.—Mayton v. 
A.) 48 SW 608. 

24% “San. Antonio Tract,” Co., ‘vz 
Flory, 45 Tex: Civ. A. 233, 100 SW 200. 

25. Berube v. ‘Wheeler, 128 Mich. 
32, 87 NW 50. 

26. ee v. Tipton, 133 Mo. A. 
557, 118 SW 674. 

27. Martin v. Columbus, 93 Kan. 
79; 143) P 421, 

28. Miller v. Mayer, 129 Ala, 434, 
26'S 892. 

29. Simpson v. Foundation Co., 
201 N. Y. 479, 95 NE 10, AnnCas1912B 


321, 
30. Eckart v. Ft. Wayne, etc., Co., 
181 Ind. 352, 104 NE 762; Grand 


yang v. Coit, 149 Mich. 668, 113 NW 


31. Acme ieee Cory. nese. 
R., ete., Co., 115 Ga. 494, 42 SH 8 
51a Harrison v. Trickett, 57 Ill. A. 

33. Peo. v. Muller, 96 N. Y. 408, 48 
AmR 635 (photograph). 

34 Ft. Worth, ete, R. Co. 
en} (Tex. Civ. A.) 149 SW 1068." 

35. Ala.—Nichols v. State, 100 Ala. 
23, 14 S 539. 

Tll.—Illinois Steel Co. v. Mann, 197 
Ill. 186, 64 NE 328; Perkins v. *Chi- 
cago Sanitary Dist., 171 Ill. A. 582. 

Iowa.—Cooper v. Mills County, 69 
Iowa 350, 28 NW 683. 

Mass. ~Ponerty v. Booth, 200 Mass. 
522, 86 NE 945 

N. Y.—Ward v. Troy, 55 App. Div. 

92, 66 NYS 925. 

Pa,—Blauvelt v. Delaware, etc., R. 
Col, 206. Pa. 141355 A. 857, 

Tex.—Gult, etc., R. Co. i Bell, 24 
Tex. Civ. 579, 58 SW 61 

36. Mack Vv. Cole, 130 Stich, 84, 89 
NW _ 564. 

37. Holmes v. Bluff ony Lumber 
Co., 97 Ark. 180, 133 SW 819. 

38. Ala—Carney v. State, 79 Ala. 
14; Hall v. Goodson, 32 Ala. 277. 

Cal.—Arnold v. California Stand- 
ard Portland Cement Co., 161 Cal. 522, 
1104 Ps 9133 ; 

Prope va v. Swain, 106 Ill. A. 


Mass.—Reed v. Edison WBlectric 
Illumin. Co., 225 Mass. 163, 114 NE 
289; Stone v. Denny, 4 Mete. 151. 

Wash.—Pearson v. aces Pae. SS. 


Co., 51. Wash. 560, 566, 99 P 753, 130 
AmSR 1117 [quot Cyc]. 
39. Chicago Terminal Transfer 


R. Co. v. O’Donnell, 213 Ill. 545, 72 
NE 1183 [aff 114 Ill. A. 345] (car). 

40. Rowley v. Parsons, 45 App. 
Div. 174, 61 NYS 392. 

41. Farley v..-Colver, 113 Md. 379, 
77 A 589. 

42. A, A. Cooper eyeecn, etc., Co. 
v. Barnt, 123 Iowa 32, NW _ 356; 
Taylor v. Butler, (Tex. Civ, A.) 168 
SW 1004; McClung v. Watson, (Tex. 
Civ. A.) 165 SW “582; Cate v. Fife, 
80 Vt. 404, 68 A 1. 

43. Red River Valley Nat. Bank 
v. Monson, 11 N. D. 423, 92 NW 807. 

44. Ga.—Macon R., etc, Co v. 
Mason, 123 Ga. 773, 51 SE 569. 

Iowa.—State v. Clark, 163 Iowa 1, 
144 NW_596. 

Ky.—Louisville, etc., R. Co. v. Lee, 
140 Tay. 91, 130'SW 813. 

Mich.—Barker _ v. Kalamazoo, 146 
Mich. 257, 109 NW 427. 

N. Y.—Peo. v. Barker, 1 App. Div. 
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pairs to a sidewalk crossing,?7 a sale of real estate,”® 
signalmen to protect employees working on a plat- 
form and in a pit,?® or taking property sought to be 
condemned for public use;°*° notorious character of 
possession ;*! object ;°? obscenity ;°* obstruction of 
view by a fence;** operation of natural laws;*° op- 
portunity ;3° ordinary care;°7 ordinary standards of 
conduct ;°* overcrowding ;°° overpayments ;*° owner- 
ship of money* or property,*? and the exercise 
thereof ;42 physical condition ;** place from which a 
shot was fired ;**® possession ;*° possibility of acts or 
results,‘7 as committing rape on a mature female,*®. 


532, 37 NYS 555 [aff 149 N. Y. 607 
pty 45 NE 1133 mem]. 

N, 'C.—Deepe v. Atlantic a Line 
IBY, Co., 154 N. C. 523, 70 SE 622. 

Tex.—Roth v. Travelers’ Protec- 
tive Assoc., 102 Tex. 241, 115 SW 831, 
132 AmSR 871, 20 AnnCas 97's Ft. 
Worth Belt R. Go. v. Cabell, (Civ. A.) 
161 SW 1083. 

{a] Permanence of injuries.—At- 
lanta St. R. Co. v. ‘Walker, 93 Ga. 
462, 21 SE 48. 

[b] Whether person an invalid.— 
Louisville, etce., R. Co. v. Lee, 140 Ky. 


91, 130 SW 813. 
Ba ae 2 48 Or. 483, 


45. State v. 
87 P 524, 89 P 42 

46. Tetrault a O’Connor, 8 N. D. 
15, 76 NW 225; McClung v. Watson, 
(Tex. Cly,"A;) 165 SW 532. 

47. Ala.—Republic Iron, etc., Co. 

Passafume, 181 Ala, 463, 61 3 327; 
Vonievilie, etc., R. Co, v. Elliott, 166 
Ala. 419, 52 S "28; St. Louis, ete., R. 
Coys Savage, 163 Ala. SO, 50 8 413; 
Southern R. Co. v. McGowan, 149 Ala. 
440, 43 S 378; Western R. Co. v. Ar- 
nett, 137 Ala. 414, 34 S 997; Bessemer 
Land, etc., Co. v. Campbell, 125 Ala. 
50, 25S ee 77 AmSR 17; Louisville, 
etc., R. Co. Dickson, (A.) 713 S 750; 
ee v. Sikes, 14 Ala, A. 187, 68 iS 


Tah .—Peo. v. Benc, 180 Cal. 159, 62 


p4 

Colo.—Shapter v. Pillar, 28 Colo, 
209, 63 P 302; Gougar v. Buffalo Spe- 
cialty Co., 26 Colo. A. 8,141 bie 

Ill.—lLarabee v. Larabee, 240 oh 
576, 88 NE 10387; Springfield Cons. R. 
Co. v. Puntenney, age Tll. 9, 65 NE 
442; Chicago City Co. v. Lowitz, 
119 Ill. A. 360 [att Dis Tl. 24,75 NE 
a hie Upper Alton vy. Green, 112 Til. 


Ind. —Indiana, etc., R. Co. v. Hale, 
93 “Ind. 79; Insurance Co. of North 
America v, Osborn, 26 Ind. A. 88, 59 
NE 181. 

Iowa.—Bruggeman v. Illinois Cent. 
R. Co., 147 Iowa 187, 123 NW 1007, 
AnnCasi912B 876; Wilder v. Great 
Western Cereal Co., 134 Iowa 451, 109 
NW 789; Urdangen v. Doner, 122 Iowa 
523, 98 NW 317; State v. Vincent, 24 
Iowa 570595 AmD Lda. 
eye —Poutz v. Jones, 21 La. Ann. 

Md.—Capital Tract. Co. v. Contner, 
120 Md, 78, 87 A 904. 

Mass.—Lawlor v. Wolff, 180 Mass. 
448, 62 NE 973; Crowley v. Appleton, 
148 Mass. 98, 18 NE 675. 

Mich.—Peo. v. Morrigan, 29 Mich. 4. 

Minn.—State v. Teipner, 86 Minn. 
535, 32 NW 678. 

Mo.—Graney v. St. Louis, etc., R. 
Coe 157 Mo. 666, 57 SW 276, 50 LRA 


a J.—Cook v. State, 24 N. J. L. 

N. Y.—Dittman vy, Edison FE®ectric 
Illum. Co., 87 App. Div. 68, 83 NYS 
1078; Galligan Vv. Metropolitan St. R. 
Co., 38 Misc. 87, 67 NYS 180. 

Okl1.—St. Louis, etc., R. Co. v. Wel- 
don, 39 Okl. 369, 135 P 8. 

Tex.—Bath v. Houston, etc., R. Co., 
34 Tex. Civ. A. 234, 78 SW 993. 
Pate: wo v. Hays, 75 Vt. 104, 

Wash? —McKay VA Sia Electric 
Co., 76 Wash. 257, 136 P 1 

Wis.—Benson v. Superior "Mfg. G€o,, 
147 Wis. 20, 182 NW 6 

48. Lawlor v. Woltt, “180 Mass. 448, 
62 NE 9 
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determining percentage of alcohol by taste,*® dis- 
covering a defect,®° first crossing a point of inter- 
section,*! hearing,®? identifying a head,°* leaving 
a room or house without knowledge of the witness,** 
locating a survey on the ground,>> moving goods 
from a burning building,®® receiving cotton in good 
order,5? seeing a person under certain circum- 
stances,°® seeing a pistol alleged to be concealed,*® 
setting fires by sparks,®° tipping of a sewer cover 
before slipping,*! or transacting business properly ;°? 
precautions necessary to guard an excavation in a 
street ;°° prior marriage in a bigamy case;*4 proba- 
‘bility ;®° probable interval between slate becoming 
loose in the roof of the entry to a mine and its drop- 
ping;®* productiveness of a gas well;®? proper 
guarding of machinery ;°* propriety ;°° public char- 
acter of places;’° public utility of a proposed high- 
way;"! purpose;’? quality and quantity of moon- 
light ;7 reasonableness of time in which-to complete 


49. Com. v. Collier, i134 Mass. 2038. 

50. Upper Alton v. Green, 112 Ill. 
A. 439; Dittman v. Edison Plectric 
que Co., 87 App. Div. 68, 83 NYS 
51. Galligan v. wt VE Siebve 
Co., 33 Misc. 87, 67 NYS 18 

52. Alabama Great Soiteers R. 
Co. vy. inn, 103.-Ala. .134, 15 AS Soe 
(hearing); Chicago, etc. R. 
O’Sullivan, 143 Ill. 48, 39 NE 398; 


Urdangen v. Doner, 122 Iowa 533, 
98 NW 317. 

538. State v. Vincent, 24 Iowa 570, 
95 AmD 753. 

54 Bennett y. State, 52 Ala. 370; 
Sahlinger v. Peo., 102 Ill, 241. 

55. Bramlett v. Flick, 23 Mont. 95, 
57 P 869. 

56. Insurance Co. of North Ameri- 
ca v. Osborn, 26 Ind. A. 88, 59 NE 181. 

57. Bath v. Houston, éte., R. Co., 
34 Tex. Civ. A. 234, 78 SW 993. 

58. Jones v. State, 71 Ind. 66. 

59. Nichols v. State, 100 Ala, 23, 
14 S539. 

60. Peck v. New York Cent, etc., 
R. Co., 165 N. Y. 347, 59 NH 2 06. € 

61.. Ward v. Troy, 55 App. Div. 
192, 66 NYS 925. 

62. gh menter v. Pillar, 28 Colo. 209, 
63 P 3 

63. Sivect v. Salt Lake City, 43 
Utah 306, 134 P 1167. 

Rees Sokel v. Peo., 212 Ill. 238, 72 

E 

65. igh Rpowlten v. Central of 
Georgia R. Co,, 192 Ala. 456, 68 S 281; 
Southern, Coal, etc., Co. v. Swinney, 
149 Ala. 405, 428 808. 

Ra ad v. Worden, 113 Cal. 569, 
4 

Fla.—Atlantic Coast Line R. Co. v. 
Whitney, 65 Fla. 72, 61 S 179. 

Ill.—Wrisley Co, v. Burke, 203 Ill. 
250, 67 NE 818; Coffeen v. Lang, 67 
it. A. 359. 

Ind.—Rains v. State, 152 Ind. 69, 52 
NE 450. 

Iowa.—Sachra v. Manilla, 120 Iowa 
562, 95 NW 198. 

Ky. reared v. Griffith, 179 Ky. 164, 
200 SW _ 36 

ieee v. Austin, 104 La. 409, 
29.8 23 

Mass.—Com. v. Cooley, 6 Gray 350. 

Mo.—State v. Bostwick, 245 Mo. 
483, ee SW 1063. 

N. Y.—Curtis v. Hudson Noe gee 
Co; 147 App: Div. 349, 131 NYS 7 
Heiman v. Greenberg, 162 NYS OBL 

Tex.—Jines v. State, (Civ. A.) 170 
SW 1081; Pease v. State, (Civ. A.) 155 
SW 657; Schwingle v. Keifer, (Civ. 
A.) 135 SW 194; Freeman v. Taylor, 
59 Tex. Civ. A. 79, 125 SW 613; Pecos, 
etc., R. Co. v. Evans-Snider-Buel Co., 
42 Tex. Civ. A. 60, 93 SW 1024 [aff 
100 Tex. 190, 97 SW 466]. 

Wash.—Church y. Wilkeson-Tripp 
Co., 58 ‘Wash. 262, 108 P 596, 109 P 
23-137 AmSR, 1059: 

{a] Falling while walking on an 
uneven floor.—Illinois Steel Co. v. 
Mann, 197 Ill. 186, 64 NE 328. 
66. Thayer v. Smoky Hollow Coal 


EVIDENCE 


Co., 121 Towa 121, 96 NW 718. 

67. Ohio Oil Co. v. McCrory, 14 Oh. 
Cir, .Ct 73047 77 Ohi] Cire Dec, . 344 
(whether a well produces gas in pay- 
ing quantities). 

68. Stephenson y. Sheffield Brick, 
etc., Co., 151 Iowa 371, 130 N’'W 586. 

69. Ala.—Alabama Steel, etc., Co. 
v. Thompson, 166 Ala. 460, 528 75. 

Ind.—Dallas v. Sellers, 17 Ind. 479, 
79 AmD 489. 

N. Y.—Merritt v. Seaman, 6 N. Y. 
168; Prime v. iv Onera, 131 App. Div. 
110, 115. NYS’ 305 [aft 199 N. Y. 542 
mem, 93 NE 1129 mem]. 

Tex, —Bryan Press Co, v. Houston, 
ete.) | ReiCo.,. (Civ. -Ay). £20.58 W399; 
Rowan v. State, 57 Tex. Cr. 625, 124 
SW _ 668, 136 AmSR BOOBs 

Wis.—Hamann Milwaukee 
Bridge Co., 127 Wis. 550, 106 NW 
1081, 7 AnnCas 458. 

{a] Manner of moving machine.— 
Hamann v. Milwaukee Bridge Co., 
ie Wis. 550, 106 NW 1081, 7 AnnCas 


70. O’Neill Mfg. Co. v. Harris, 127 
Ga. 640, 56 SE 739 (opinion of con- 
stable that places where he posted 
notices of sale were public). 

71. Thompson v. Deprez, 96 Ind. 
67; Dillman v. Crooks, 91 Ind. 158; 
Loshbaugh v. Birdsell, 90 Ind. 466. 

72. Gray v. Strickland, 163 Ala. 
344, 50 S 152; Chandler v. Higgins, 
156 Ala. 51d, 47 a 284; State v. Barber, 
13 Ida. 65, 88 P 418. 

73. Green v. eure 154 Ind. 655, 57 
NE 637. 

74. Gibereen Val Bink,428s CalzA. 
25, 154 0P)37t3 

75. Texas etc., R. Co. v. Crowder, 
(Tex. Civ. A.) 157'SW 281; Texas, etc., 
R. Co. v. Tomlinson, (Tex. Civ. A.) 
157 SW 278; Kansas City, etc., R. Co. 
v. Beckham, (Tex: Civ. A.) 152 SW 
228; St. Louis, etc., R. Co. v. May, 53 
Tex. Civ. A. 257, 115 SW 900. 

76. UHennigh v. Cleveland, ete, R. 
Coy; 143 Tl). A. 283). 

77. ope v. State, 37 Tex. Cr. 44, 


38 SW 812 

78. Reiter v. McJunkin, 194 Pa. 
301, 45 A 46. 

79. Squire v. Press Pub. Co., 58 


App. Div. 362, 68 NYS 1028 (of plain- 
tiff to an alleged libelous picture). 

80. Linger v. Balfour, (Tex. Civ. 

A.) 149 SW 795. 

81. Enslow v. Ennis, 155 Iowa 266, 
135 NW 1105. 

82. poe v. Asbell, 57 Kan. 398, 
46 P 770 

83. Marshall v. Taylor, 168 Mo, A. 
240, 153 SW 527. 

84, Sas v. Stanley, 114 Va. 117, 
75 SE 74 

85. ee v. Pore, 90 SW 952, 28 
KyL 897 

86. State v. McLaughlin, 126 N. C. 
1080, 35 SE 1087 (of two statements). 
__ 87. Union Painless Dentists v. 
Dement, 6 Ala. A, 505, 60 S 421 (in 
dental treatment). 

88. Compton v. Bates, 10 Ill. A. 
78; Pearson v. Alaska Pac. SS. Co., 
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a building’* or to transport live stock’® or merchan- 
dise;7* recognition of a cow by a calf;"7 recognized 
division line ;*8 resemblance ;“° residence;®° result of 
delay®! or of a lawyer’s advice ;° room for an auto- 
mobile and a wagon to pass in safety;®* rules of 
surveying ;** sentiment of people who knew parties 
to a deed as to its being fraudulent ;® similarity ;°° 
skill;87 social customs;88 speed;®® strength of a 
plank ;°° sufficiency, as of cattle gates®? or guards,®* 
cattle pens,®* a drain pipe to carry off ordinary rain 
‘fall,9® fences, fire apparatus,’ lighting of stair- 
ways,®® the prepared portion of a street for public 
travel,° property to pay debts,! protection to stock, 
repairs,? a scaffold,* or time to do a particular act;° 
suicide ;* suspicious circumstances;’ taking of an ad- 
vantage;°® testamentary capacity ;° theory on which 
payments were made;*° time in which a train would 
pass a given space where its speed was proved;'? 
title to personalty ;12 truth of a statement alleged to 


51 Wash. 560, 566, 99 P 753, 130 AmSR 
1117 [quot Cyc]. 

89. Northern Pac. R. Co. v. Hayes, 
87 Fed. 129, 30 CCA 576 (train). But 
see infra § 676. 

90. Cogdell v. Wilmington, etc., R. 
Co., 182 N. C. 852, 44 SE 618. 

91. Aetitis v. Spring Valley Coal 
Co., 150 Ill. A. 497 [aff 246 Il. 32, 92 
SE 579, 138 AmSR 221]; [Illinois Cent. 
R. Co. v. Blye, 43 Ill. A. 612; Bohr v. 
Neuenschwander, 120 Ind. 449, 22 
NE 416; Wilson v. Big Joe Block Coal 
Co., 134 Iowa 594, 112 NW 89; Cahow 
v. Chicago, ete., R. Co., 113 Iowa 224, 
84 NW 1056; McNally v. Colwell, 91 
Mich. 527, 52 NW 70, 30 AmSR 494. 

92. Collins v. Chicago, etc., R. Co., 
122 Iowa 231, 97 NW 1108. 

93. Smead v. Lake Shore, etc., R. 
Co., 58 Mich. 200, 24 NW 761; Grace: 
v. Gulf, ete., R. Co. (Miss.) 25 S 875; 
Kansas City, etce., R. Co. v. Spencer, 
72 Miss. 491, 17 S 168. 

94. Texas, etc., R. Co. v. Slator, 
(Tex. Civ. A.) 102 SW _ 156. 

95. Nashville, etc., R. Co. v. Yar- 
brough, 194 Ala. 162, 69 S 582. 

96. Chicago, etc., R. Co. v. O’Brien, 
34 Til, A. 155; Sowers v. Dukes, 8 
Minn. 23; Green v. Hornellsville, etc., 
R. Co., 24 App. Div. 434, 48 NYS 576. 

97. Cowley v. Colwell, 91 Mich. 
sists 52 NW 73. 

Peo. v. Fae 166 App. Div. 
99° S51 NYS 74 

59. rey v. Salt Lake City, 34 
Utah 65, 95 P 646, 131 AmSR 827. 

1. Hunt v. Curtis, 151 Ala. 507, 44 
S 54; Miller v. Mayer, 124 Ala. 434, 
26 S 892. 

2. Shwe v. Baldwin, 68 Iowa 764, 
28 ee 

3. DeTATAGAS v. St. Louis, 152 Mo. 
186, 53 SW 932 

‘4. Burns v. “Crow, 123 App. Div. 
251, 107 NYS 944. 

5. State v. Parce, 37 La, Ann. Bees 
Moody v. Southern R. Co., 79 S. 
297, 60 SE 711; Easler v. Southern f 
Co., 59° Sec} 311, 37 SH 938; Houston, 
etc., R. Co. v. Schuttee, (Tex. Civ. A.) 
91 SW 806. 

6. National Union v. Thomas, 10 
App. (D. > 277; Scott v. Sovereign 
Camp W. W., 149 Iowa 562, 129 NW 
302; P witna Th OlnstConyv" Kaiser, a ba Bs 
Ky. 539, 74 SW 203, 24 KyL 3454; 
Furbush v. Maryland Casualty Co., 
ve Mich. 234, 91 NW 135, 100 AmSR 


are ete v. Gorham, 67 Vt. 365, 
8. Rembert v. Brown, 14 Ala. 360. 
9. Council v. Mayhew, 172 Ala. 295, 

55 S 314; Coleman v. Marshall, 263 

Ill. 330, 104 NE 1042; Bailey v. Beall, 

251 111. 577, 96 NE 567; Milner v. Sims, 

(Tex. Civ. A.) 171 SW 784; In re Es- 

terbrook, 83 Vt. 229, 75 A 1. 
10. 48tna L. Ins. Co. vy. 

City Electric tiene Cox 

718, 171 SW 580 


Kansas 
184 Mo. A. 


11. Blauvelt v. Delaware, etc., R. 


Co., 206 Pa. 141, 55 A 857. 


12. Chase v. New York Cent., etc.,/ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 


§ 592] 


be libelous;!* undue influence;?# understanding of 
English ;15 understanding of one with whom the wit- 
ness had a conversation;!® unusual character of a 
purchase;*” visibility;1® voluntary nature of an 
act ;'° weakness of a bank;2° and worthlessness.21 It 
has also been held that a witness should not be al- 
lowed to state that brakes were applied ;?? that best 
endeavors were used;?? that cars were carefully 
handled;?4 that a certain payment was an ad- 
vance;”° that a contract was transferred ;° that two 
conversations were similar ;?" that dishonest methods 
were employed in business;?® that an engagement 
was broken off;?° that everybody was investigated ;°° 
that one fire started another;?! that a grantor had 
control of her property up to the time of her death ;#2 
that grantors executed a conveyance as security ;34 
that a job was first class ;34 that land was damaged 335 
that payment of an insurance premium was ‘‘ex- 
eused;’’S* that a person avoided meeting another,” 
discharged his professional duty,?® ‘‘lied,’’?® kept a 
dog,*® seemed to be manager,* sold to other per- 
sons;*#? spoke in a friendly manner,*? was ready, 
willing, and able to buy,** or was seriously injured ;4° 
that persons were acting together ;*° that a sidewalk 
was not good;*7 that a telegram was delivered for 
the benefit of certain persons;*® that the time had 
come to run or fight ;*9 to whom money was due,°° or 
credit was given;°! what constitutes practising med- 
icine ;>? what is covered by an assessment;°? what 
is likely to frighten®* or injure®> animals, or what 


EVIDENCE 
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may be approached by them with safety ;°° what is 
suitable apparel for a female;°? what is the highest 
part of a hill;°® where travelers were expected to 
cross a bridge;°® whether a bullet hole in a door ex- 
hibited to the jury was made from within or with- 
out ;°° whether cars would appear to be clear of the 
track under certain conditions ;*! whether construc- 
tion work was done according to the plans and 
specifications ;°? whether ‘‘any damages’’ were sus- 
tained ;°* whether a certain doorway was the princi- 
pal doorway to part of a mine;°* whether an em- 
ployee could have been warned or instructed ;® 
whether a fellow servant knew anything about run- 
ning a hoisting engine;°* whether filter beds would 
benefit plaintiff in an action for a nuisance caused 
by discharge of a sewer;*? whether a hoe could kill 
a man within striking distance;®* whether a house 
was a substantial structure;°® whether money was 
honestly obtained;7° whether one could work at a 
machine without knowing that there was a knife in 
it; whether one struck by a train going at a given 
speed can live;7? whether a person ‘‘acted like a 
lover,’’?> had certain authority,”* or occupied a con- 
fidential relation towards another;*> whether anoth- 
er person was working for a witness;7* whether a 
certain tax deed was made in pursuance of an order 
of court;7? whether a train traveling at a given 
momentum could strike a man without inflicting 
more than a certain amount of visible injury;7® 
whether a witness was ‘‘shamming’’ before the 


R. Co., 208 Mass. 137, 94 NE 377. 
13. State v. Heacock, 106 Iowa 191, 
76 NW 654; Davis v. Hamilton, 88 
Minn. 64, 92 NW 512. 
14. Johnson v. Ballew, 2 Port. 
(Ala.) 29; O’Day v. Crabb, 269 Ill. 
123, 109 NE 724; Adams v._ Irving 


Park First M. H. Church, 251 Ill. 258, 


96 NE 253; Larabee v. Larabee, 240 
Ill. 576, 88 NE 1087; Stewart v. Stew- 
art, 155 N. C. 341, 71 SE 308; Hart v. 
Hart, (Tex. Civ. A.) 110 SW _ 91. 


15. Koccis v. State, 56 N. J. L. 44, 
27 A 800. 
16. Wolverton v. Saranac, 171 


Mich, 419, 137 NW_ 211. 

17. Gilbert v. Kuppenheimer, 67 
TH? “As 251: 

18. Nichols v. State, 100 Ala. 23, 
14 S 539 (of pistol). 

19. Jones v. State, 156 Ala. 175, 
47 S 100; Gabbey v. Forgeus, 38 Kan. 
62, 15 P 866; Davis v. State, (Tex. 
Cr.) 154 SW 550. 

20. Winters v. Naughton, 91 App. 
Div. 80, 86 NYS 439. 

21. Crim v. Fleming, 123 Ind. 438, 
24 NE 358. . 

22. Southern R. Co. v. Bonner, 141 
Ala. 517, 37 S 702; Alabama Great 
Southern R. Co. v. Burgess, 114 Ala. 
587, 22S, 169. ; : 

23. Sternberger v. Metropolitan El. 
RCo,  2eMisc. wl 13; 120 INYSE85.1. 

24. Pecos, etc. R. Co. v. Bishop, 
(Tex. Civ. A.) 154 SW 305. 

25. Fuller v. State, 2 Ga. A. 696, 
59 SE 1. 

26. United Press v. A. S. Abell Co., 
79 App. Div. 550, 80 NYS 454 [aff 178 
N. Y. 578 mem, 70 NE 1110 mem]; 
Mardowitz v. Goldberg, 87 NYS 234. 

27. Chatfield vy. Bunnell, 69 Conn. 
541, 37 A 1074. . 

28. Moneyweight Scale Co. v. Deis, 
104 NYS 456. 

29. Brown v. Odill, 104 Tenn. 250, 
56 SW 840, 78 AmSR 914, 52 LRA 660. 

30. Bennett v. State, 39 Tex. Cr. 
639, 48 SW 61. - 

31. Smaltz v. Boyce, 109 Mich. 382, 
69 NW 21. 

32. Hambleton v. Southwest Texas 
Baptist Hospital, (Tex. Civ. A.) 172 
SW 574. 

33. Henderson v. Brunson, 141 
Ala. 674, 37 S 549. 

34. Woarms v. Becker, 84 App. 
Div. 491,-82 NYS 1086. 

85. Sloss-Sheffield Steel, etc., Co. 

[22 C.J.—30] 


v. Mitchell, 181 Ala. 576, 61 S 934; 
ey oe v. Williams, 151 Ala. 592, 44 


36. Berliner v. Travelers’ Ins, Co., 
121 Cal. 451, 53 P 922. 

87. Curtis v. State, (Tex. Cr.) 59 
SW 263. : ; 

38. Ramadge v. Ryan, 9 Bing. 333, 
23 HCL 604, 181 Reprint 640. 
Pee Parish v. Hendrickson, 50 Ml. 


40. O’Donnell v. Pollock, 170 
Mass. 441, 49 NE 745. 

41. Oberholtzer v. Hazen, 92 Iowa 
602, 61 NW 365. 

42. Kolp v. Brazer, (Tex. Civ. A.) 
161 SW 899. 

43. Stevens v. Larwill, 110 Mo. A. 
140, 84 SW 113. 

44, Northwestern Packing Co. v. 
Whitney, 5 Cal. A. 105, 89 P 981, 

45. Com. v. Burton, 183 Mass. 461, 
67 NE 419. 

46. State v. Pasnau, 118 Iowa 501, 
92 NW 682. 

47. Spears v. Mt. Ayr, 66 Iowa 
721, 24 NW 504. 

48. Western Union’ Tel. Co. v. 
Heathcoat, 149 Ala. 6238, 43 S 117. 

49. Lowman vy. State, 109 Ga. 501, 
34 SE 1019. 

50. Martin v. Connell, 8 Nebr. 
(Unoff.) 240, 91 NW 516. 

51. In re Weisenberg, 131 Fed. 517; 
Danforth v. Carter, 4 Iowa 230; Wal- 
ker v. Moore, 125 Mass. 352; Merritt 
v. Briggs, 57 N. Y. 651; Drew v. Long- 
well, 81 Hun 144, 30 NYS 733, 1 NY 
AnnCas 67. 

52. Peo. v. Lehr, 196 Ill. 361, 68 NE 


Orcutt v. Polsley, 59 Nebr. 575, 
81 NW 616. 

54, Ala.—American’ Bolt Co. v. 
Fennell, 158 Ala. 484, 48 S 97. 

Cal.—Sullivan v. Morton Draying, 
etc., Co., 13 Cal. A. 35, 108 P 895, 

Conn.—Barber v. Manchester, . 72 
Conn. 675, 45 A 1014. 

Md.—Baltimore, ete., Turnp. Road 
v. State, 71 Md. 573, 18 A 884. 

Mich.—Smith v. Sherwood Tp., 62 
Mich. 159, 28 NW 806. 

N. Y.—White v. Cazenovia, 77 App. 
Div. 547, 78 NYS 985; Burns v. Far- 
mington, 31 App. Div. 364, 52 NYS 


229, 

N. D.—Ouverson v. Grafton, 5 N. 
D. 281, 65 NW 676. 

[a] This rule has been applied to 


exclude opinion evidence as to wheth- 
er a hole was calculated to frighten 
a horse. Smith v. Sherwood Tp., 62 
Mich. 159, 28 NW 806. 

{b] It is largely a matter of dis- 
cretion whether such evidence shall 
be admitted. Barber v. Manchester, 
72 Conn. 675, 45 A 1014. 

55. Brewster v. Weir, 93 Ill. A. 588. 

{a] This rule has heen applied to 
exclude opinion evidence as to wheth- 
er a horse died of overdriving. Brew- 
ster v. Weir, 93 Tll. A. 588. 

56. Kauffman v. Maier, 94 Cal. 269, 
29 P 481, 18 LRA 124; Connelly v. 
Hamilton Woolen Co., 163 Mass. 156, 
39 NE 787. 

57. Compton v. Bates, 10 Ill. A. 78. 

58. Hovey v. Sawyer, 5 Allen 
(Mass.) 554. 

59. Marshall v. McAllister, 22 Tex. 
Civ. A, 214, 54 SW 1068 


2 60, Golson v. State, 124 Ala. 8, 26 
61. Gulf, ete., R. Co. v. Bell, 24 


Tex. Civ. A. 579, 58 SW 614. 

62. Culbertson v. Ashland Cement, 
etc., Co., 144 Ky. 614, 139 SW 792. 

63. Richmond vy. Brandt, 118 Ill. 
A, 624, 

64. Karkowski v. La Salle County 
Gertes Coal Co., 248 Ill. 195, 983 NE 
780. 

65. Seininski v. Wilmington Leath- 
er Co., 26 Del. 288, 83 A 20. 

66. McCall’s Ferry Power Co. v. 
Price, 108 Md. 96, 69 A 832. 

67. Suddeth v. Boone, 121 Iowa 258, 
96 NW 8538. 


68. Holmes v. State, 100 Ala. 80, 
14S 864. : 
69. Shafter v. Alvord, 2 Cal, A. 


602, 84 P 279. 

70. Johnson v. State, 35 Ala. 370. 

71. Seininski v. Wilmington Leath- 
er Co., 26 Del. 288, 83 A 20, 

72. Chicago, ete., R. Co. v. Lewan- 
dowski, 190 Ill. 301, 60 NE 497. 

73. Carney v. State, 79 Ala, 14. 

74. Connor v. Uvalde Nat. Bank, 
(Tex. Civ. A.) 172 SW 175. 

75. Boye v. Andrews, 10 Cal, A. 
494, 102 P 551. 

76. Aughey v. Windrem, 137 Iowa 
315, 114 NW 1047, 

77. Thompson y. Tasker, 134 Ga. 
80, 67 SE 446. 

78. Hellyer v. Peo., 186 Ill. 550, 58 
NE 245. 
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jury ;° who fired a shot ;8° who were the sole heirs of 
‘a person named;* whom an attorney represnted ;°% 
whose duty it was to pile up timber;®* and whose 


money paid a loan.®* 


[§ 593] 6. Independent Relevancy. The fact 
‘that a person did or did not entertain a certain opin- 
ion at a certain time may of itself be a relevant 
fact, in which case it may be shown.® 

[§ 594] B. Relaxation of Rule—1. 
‘While the propriety of the general rule excluding 
opinion evidence®® has never been questioned, the 


practical conditions under which 


necessitates a relaxation of the rule when no better 
The usual conditions of 


evidence is obtainable.’? 


relaxation may be summarized as follows: 
ordinary observer is permitted to state a natural in- 
ference from observed conditions or occurrences,®® 
or the impression made on his mind by a number of 
connected facts which it is impracticable ‘to place 
(2) A skilled witness is 
permitted to state facts known to him because of 


before the jury in detail.®® 


79. Cole v. Lake Shore, etc., R. Co., 
95 Mich. 77, 80, 54 NW 638 (“A physi- 
cian is no better qualified to give an 
opinion upon that subject than are 
jurors, who observe the actions and 
appearance of the witness upon the 
stand and in the court-room’’). 


80. Terry v. State, (Tex, Cr.) 172 
SW 382. 
81. Barron v. H. D. Williams Coop- 


erage Co., 185 Mo. A. 625, 171 SW 683. 


82. Chew v. O’Hara, 110 Iowa 81, 81 
NW 157. 
83. Brennan v. Berlin Iron Bridge 


Co., 74 Conn. 389, "50 A 1080. 

84, Sree v. Knapp, 9 Kan. A. 226, 
OEE 

85. Ledford v. Ledford, 95 Ind. 283; 
Irish-American Bank v. Ludlum, 49 
Minn. 255, 51 NW 1047. 

86. See supra § 588. 

87. Conn.—Atwood v. Atwood, 84 
Conn. 169, 79 A 59, 37 LRANS 591. 

Ga. —Milledgeville v. Wood, 114 Ga, 
370, 40 SE 239. 

Til.—Patterson v. Johnson, 114 Ill. 
A, 329 [aff 214 Ill. 481], 73 NE 761. 

Mass.—Cain v. Southern Massachu- 
setts Tel. Co., 219 Mass. 504, 107 NH 
380. 

Minn.—State v. James, 123 
487, 144 NW 216. 

Mo.—Pope v. Ramsey, 78 Mo. A, 157. 

Nebr.—McKennan v. Omaha, etc., 
R. Co., 97 Nebr. 281, 149 NW 826. 

N. H.—Hardy v. Merrill, 56 N. H. 
227, 22 AmR 441 {adopting as a cor- 

_rect statement of the law dis. op. yar 
J., in State v. Pike, 49 N. H. 399, 
AmR 533]. 

N. Y.—Pursley v. Edge Moor Bridge 
Works, 56 APP, Div. 71, 62° NYS 719 
[aff 168 N. Y. 589 mem, 60 NE 1119 
mem]. 

R. I.—Wilson v. New York, etc., R. 
Co., 18 R. I. 598, 602, 29 A 300. 

Ss. D.— Brady’ v. Shirley, 18 S. D. 
608, 101 NW 886, 5 AnnCas nae 


Minn. 


Tex,—San Antonio, etc, R. Co. v. 
Griffith, (Civ. A.) 70 ‘SW 133° 
“Opinions of witnesses derived 


from observation are admissible in 
evidence when from the nature of the 
subject under investigation better 
evidence cannot be obtained.” Mc- 
Kennan v. Omaha, etc. R. Co., 97 
Nebr. 281, 149 NW ae [den reh 95 
Nebr. 643, 146 NW 1014 

“Generally opinions ae competent 
in the classes of cases in which they 
are the best testimony, as where a 
mere description without an opinion 
would generally convey a very imper- 
fect idea of the force, meaning, and 
inherent character of the thing de- 


scribed.” Wilson v. New York, etc., 
R. Co., supra. 
[a] “There is only one test for the 


nonexpert. opinion: Is the evidence 
relevant, is it the best the nature of 
the case admits of, and does it come 
from a competent witness? 

If these conditions are fulfilled, the 
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his special knowledge and experience,® or his infer- 
ence from facts observed by him where the matter 
involved is such that persons without his special 


training could not observe intelligently or draw cor- 


In Generat. 


cases are tried 


(1) An 


evidence is admitted from necessity, 
because either the witness cannot oth- 
erwise describe it, or describe it in its 
force, extent, and meaning so that 
another may see or xnow what he saw 
and knew. The same rule and the 
same reason for the rule exist wheth- 
er the opinion relate to physical or 
mental conditions.’’ Atwood v. At- 
wood, 84 Conn. 169, 174, 79 A 59, 37 
LRANS 591. 

88. See infra §$ 651-727. 
See infra §§ 611-623. 
See infra §§ 624-650. 
See infra §§ 728-730, 787-789. 
See infra §§ 733-789. 

93. Colo.—Coe v. Van Why, 33 Colo. 
ory 80 P 894, 3 AnnCas 552. 

D.—Meehan v. Great oer 
R. “0, 13 N. D. 432, 101 NW 1 

s. C._Nickles v. Seaboard Air Line 
R. Co., 74S. C. 102, 54 SE 25 

Utah. 7 Tg ers v. Pighiand Boy 
Gold Min, rts 28 Utah 96, 77 P 347. 

Wis.—Crouse v. Chicago, etc., 
Co., 104 Wis. 473, 80 NW 7 

“Mxpert evidence should not be al- 
lowed except in cases where there ey 
clearly a necessity for it.” Coe 
Van Why; 33 Colo. 315, 319, 80 P P 394, 
3 AnnCas 552, 

{aj Exceptions to rule of exclu- 
sion not to be extended.—‘‘The cases 
in which opinions of witnesses are 
allowable constitute exceptions to 
the general rule, and the exceptions 
are not to be extended or enlarged 
so as to include new cases, except as 
a necessity to prevent a failure of 
justice—as when better evidence can- 
not be had.’”” Fireman’s Ins: Co. v. J. 
H. Mohlman Co., 91 Fed. 85, 88, 33 


CCA ae 
94. U. S.—Winans v. New Ride etc., 
17 I. 


R. Co., 21 How. 88, 16 L. e 
ggul-—Rutherford v Morsis, 

Me.—State v. Watson, 65 Me. 74. 

Mich.—Peo, v. Morrigan, 29 Mich. 

Oh.—Clark vy. State, 12 Oh. 483, 40 
AmD 481 

Eng.—Waters v. Thorn, 22 Beav. 
547, 52 Reprint 1219. 

{a] Among the evils complained of 
are: (1) The want of satisfactory 
standards of expertness, with its re- 
sult of inviting the testimony of 
charlatans. Heald v. Thing, 45 Me. 
392. (2) The partisan, conflicting, and 
hence unreliable character of the evi- 
dence often given by expert wit- 
nesses. Clark v. State, 12 Oh. 483, 40 
AmD 481; Evans v, Knight, 1 Add. 
Eecl. 229; Waters v. Thorn, 92 Beav. 
547, 52 Reprint 1219. (3) The prolon- 
gation of trials and consequent in- 
crease of expense. Winans v. New 

York, ete, oR, Co. 2'rows Cuero) 
88, 161, 16 L. ed. 88 G ‘Experience has 


shown that opposite opinions of per- 
sons professing to be experts may 


be obtained to any amount; and it] R. Co., 58 Wis. 689, 694, 11 NW 4 


often occurs that not only many days, 


rect inferences.°t An expert, whose special training 
and experience enables him to draw a correct infer- 
ence from facts outside the range of ordinary human 
experience, is therefore permitted to state an infer- 
ence based on an assumption of the truth of facts 
detailed in evidence.®? 
look with faver upon opinion evidence,?? and the 
practice of receiving opinions has been subjected to 
considerable criticism.%* 
to such an extent as to permit predicating one opin- 
ion on another. 

[§ 595] 2. Requirements for Admissibility—a. 
Relevancy. Opinion evidence cannot of course be 
received unless it is relevant to the issues.9® 

[§ 596] b. Necessity. The danger involved in 
receiving the opinion of a witness is that the jury 
may substitute such opinion for their own,*’ and the 


The law does not, however, 


The rule cannot be relaxed 


but even weeks, are consumed in 
cross-examinations, to test the skill 
or knowledge of such witnesses and 
the correctness of their opinions, 
wasting the time and wearying the 
patience of both court and jury, and 
perplexing instead of elucidating the 
questions involved in the issue”). 


95. McAnany v. Henrici, 238 Mo. 
1038, 141 SW 633. 
96. U. S.—Chicago, ete., R. Co. v. 


Hale, 176 Fed. 71, 99 CCA "379. 

Ala.—Arnold v. Cofer, 135 Ala. 364, 
33 S 539; Louisville, etce., R. Co. v. 
Brinckerhoff, 119 Ala. 606, 24 S 892. 

Colo.—Crawford v. Birkins, 16 Colo. 
A, 532, 66 P 687. 

Ga.— Huger v. Protestant Episco- 
pal Church, 137 Ga. 205, 73 SE 385. 

Ill.— Mengelkamp v. Consolidated 
Coal Co., 173 Til. A. 370 [aff 259 111. 
305, 102 NE 756]; Western Electric 
Co. v. Prochaska, 129 Ill. A. 589. 

Md.—Detroit Standard Acc., etc., 
hy Co. v. Wood, 116 Md. 575, 82 A 

Mass.—Payne v. Springfield St. R. 
Co., 203 Mass. 425, 89 NE 536 

N. Y.—Dlabola v. Manhattan Ri 7Gox; 
15 Daly 470, 8 NYS 334 [aff 134 N. Vie 
585 mem, 31 NE 628 mem]; Finsilver 
vy. Manhattan Storage, etc, Co. 129 
NYS 401; Reid v. New York City ENS 
Co., he NYS 533. 

N. C.—State v. Thomson, 153 N. C. 
618, 69 SH 254. 

Or.—Netter v. Edmundson, 7i Or. 
604; 1438 P 686 

Pa.—Stremme v. Dyer, 223) Pa.a'T, 
72 A 274; Manayunk Fifth Mut. Bldg. 
Soc. v. Holt, 184,,Pa.. 672;,. 39 Al293. 
Age ‘—Girdner Vv. Walker, 1 Heisk. 

Tex.—Texas, etc., Co. v. Leggett, 
44 Tex. Civ. A’. 296, ay SW 176; Pres- 
ton v. Hilburn, (Civ. A.) 44 SW 698. 

Va ete., Saract aCon lve 
Daily, 111 Va. 665, 69 SE 963. 

Relevancy and "materiality gener- 
ally see supra §§ 89-156. 

97. Ala.—Hames v. Brownlee, 63 
PAT ane te Ces 

Fla.—Coons vy. Pritchard, 69 Fla. 
362, 68 S 225, 227 [cit Cyc]. 

Mo.—Lutz ’v. Metropolitan St. R. 
Co., 123 Mo. A. 499, 100 SW 46; 
Spaulding v. Edina, 122 Mo. A. 65, 
97 SW 545; Miller v. Canton, 112 Mo. 
A. 322, 87 SW 96. 

Nebr.—Central Sa Es Marquis, 75 
abr 233, 106 NW. 2 

H.—Robertson - " Stark, 15 N. 

H. ots 


Or.—Columbia Wee Trust Co. v. 
Smith, ee Or. 6, 107 P 465, 

Ss. D,—Chaplin v. Mutual Cash 
Guaranty F. Ins. Co., 26 S. D. 632, 
129 NW 238. 

Tex.— Willis v. State, 49 Tex. Cr. 
139, 90 SW 1100. 

Wis.—Veerhusen 


v. Chicago, Heatg: ; 


“The verdict should express the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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courts will not require parties to encounter this 
danger unless some necessity therefor appears.%% 
Accordingly, where all the relevant facts can be 


jury’s own independent conclusion 
from the facts and circumstances in 
evidence, and not be the echo of the 
opinions of witnesses, perhaps not 
unbiased.” Hames v. Brownlee, 68 
Ala. 277, 278. 

“The jury should not be influenced 
by the opinion of any one who is not 
more competent to form one than 
pee Aa Veerhusen v. Chicago, 
etes Rez iCoy supra. 

98. TL.—Wight Fire-Proofing Co. 
v. Poczekai, 130 Ill. 139, 22 NE 543. 

Ind.—Cincinnati, ete., R. Co. v. Ar- 
muth, 180 Ind. 673, 685, 103 NE 738 
[cit Cyc]. 

Kan.—Root v. Cudahy Packing Co., 
88 Kan. 418, 129 P 147. 

Mass.—Carnick  v. Liquozone Co., 
210 Mass. 594, 97 NE 76; Barker v. 
iecace Mfg. Cozfli6 Mass. 203, 57 

Minn. — Patterson v. Blatti, 132 
Minn. 23, 157 NW 717, LRA1916E 896, 
AnnCas1916D 63. 

Mo.—Green v. Kansas City South- 
ern R. Co.,.142 Mo. A. 67, 71, 125 SW 
865 [cit Cyc]. 

N. Y.—Pearce v. Stace, 207 N.Y. 506, 
101 NE 434 [rev 145 App. Div. 900, 129 
NYS 1139]. 

Vt.—Fairchild v, Bascomb, 35 Vt. 


398. 

99. U. S.—Spokane, ete., R. Co. 
U.S.) 241. U.S. 3445.36 Sct 668, 60 
= ed. 1037; Schmiedér v. Barney, 113 

S. 645, 5 Sct 624, 28 L. ed. 1130; 
ety ete.; Ri: "Co. Vv. Kellogg, 
469, 25 L. ed. 256; Bishop v. 
Wight, 221 "Fed. 392, 137 CCA 200; 
Lake v. Shenango Furnace Co., 160 
Fed. 887, 88 CCA 69; Shields v. Nor- 
ton, 143 Fed. 802, 74 CCA 254; Na- 
tional Biscuit Co. v. Nolan, 138 Fed. 
6, 70 CCA 436; Allen v. Field, 130 
Fed. 641, 65 CCA 19; Gentry v. Single- 
ton, 128 Fed. 679, 68 CCA 231; Ft. Pitt 
Gas Co. v. Evansville Contract Co., 
123 Fed. 63,-59 CCA 281; W. J. yomp 
Brewing Co. v. Ort, 113 Fed. 482, 5 
CCA 317; Southern R. Co. v. Hall, 100 
Fed. 7603 Hunt v. Kile, 98 Fed. 49, 
38 CCA 641; Fireman’s Ins. Co. v. J. 
H. Mohlman Co., 91 Fed. 85, 33 CCA 
347; Manufacturers’ Acc. Indemn, Co. 
v. Dorgan, 58 Fed. 945, 7 CCA 581, 
22 LRA 620; Chandler v. Thompson, 
30 Fed. 38; U. S. v. Willard, 28 F. 
oes. No. 16, 698, 1 Paine 539; Patten 

S., 15 Ct. Cl. 288. 
ae —Wear v. Wear, 76 S 111; Ala- 


| bama Great Southern R. Co. v. linn, 


74 S 246; Troy Lumber, etc., Co. v. 
Boswell, 186 Ala. 409, 65 S 141; 
Travis v. Louisville, etc., RiaCo;, 183 
Ala. 415, 62 S 851; Owen v. Alabama 
Great Southern R. Co., 181 Ala. 552, 
61 S 924; Lawrence v. Kaul Lumber 
Co., 171 ‘Ala. 300, 55 S 111; Stewart 
v. Sloss-Sheffield Steel, etc., Co., 170 
Ala. 544, 54 S 48, AnnCas1912D 815; 
Montgomery Vv. Wyche, 169 Ala. 181, 
53 S 786; Adler v. Pruitt, 169 Ala. 
213, 53S "315, 32 LRANS 889; United 
Order of Golden Cross v. Hooser, 160 
Ala. 334, 49 S 354; Dumas v. State, 
159 Ala. 42, 49 S 224, 133 AmSR 17; 
American Bolt Co. v. Fennell, 158 
Ala. 484, 48 S 97; Anniston v. Ivey, 
150 Ala. 392, 44 S 48; Birmingham 
R., ete., Co. v. Randle, 149 Ala. 539, 
43 S 355; Vandiver v. Waller, 143 Ala. 
411, 39 S 136; Alabama Western R. 
Co. v. Arnett, "137 Ala, 414, 34 S 997; 
Decatur Car "Wheel, etc., Co. v. Me- 
haffey, 128 Ala. 243, 29'S 646; Ala- 
bama Mineral R. Co. v. Jones, 114 
Ala. 519, 21 S 507, 62 AmSR 121; ‘Troy 
Fertilizer Co. v. ‘Logan, 90 Ala. 325, 
8 S 46; Parker v. Mise, 27 Ala. 480, 
62 AmD 776; Hatchett v. Gibson, 13 
Ala. 587; Alabama Great Southern R. 
Co. v. Neal, 8 Ala, A. 591, 62 S 554. 
Ark.—Newp ort Mfg Co. v. Alton, 
130 Ark. 542, 198 Sw ‘120; Hinton v. 
Stanton, 121’ Ark. 626, 183 SW 765; 
Southern Anthracite ' Coal Cos). We 
Hodge, 99 Ark. 302, 139 SW 292; Con- 
tinental Casualty Co. v. Todd, 82 
Ark. 214,7101 Sw. 168; Arkansas, ’etc., 
R. Co. v. Sanders, 81 “ark. 604, 99 SW 
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‘SE 986; Allison v. Wall, 
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1109; H. L. Halliday Milling Co. v. 
Louisiana, etc., R. Co., 80 Ark. 536, 98 
SW 374; Tiffin v. St. Louis, etc., R. 
Co., 78 Ark. 55, 93 SW 564; St. Louis 
Southwestern R. Covevs Morris, 76 
Ark, 542, 89 SW_ 846; Little Rock 
Tract., ete., Co. v. Nelson, 66 Ark. 494, 
52 SW (ee Fordyce Vv. Lowman, 62 Ark. 
70, 34 sw 255; St. Louis, etc., Rz (Co. 
y, .arborough, 56 Ark. 612, 20 SW 


Cal.—Tower v. Humboldt Transit 
Co., 176 Cal. 602, 169 P 227; Hughes 
v. Warman Steel Casting Co., 174 Cal. 
556, 163 P 885; Northern California 
Power COm. Waller, A feiCales 3) ty 
168 P 214; Lawyer v. Los Angeles 
Pac.Co,,) LolmCal 53,118) P 2375 Rob- 
inson_ v. Robinson, 1596. Cals (203; 
P 155; Duckworth v. Wat- 
sonville Water, etc., Co., 158 
Cal. e206 pO Pe) 92 aa earkin~ (wv. 
Grayson-Owen Co., 157 Cal. 41, 106 PB 
210; Bundy v. Sierra Lumber Co., 149 
Cal. 772, 87 P 622; Luman v. Golden 
Ancient Channel Min. Co., 140 Cal. 
700, 74 P 307; Kahn v. Triest-Rosen- 
berg Cap Co., 139 Cal. 340, 73 P 164; 
Kerrigan v. Market St. R. Co., 138 
Cal. 506, 71 P 621; Fogel v. San Fran- 
cisco, etc., R. Co., 5 Cal. Unrep. Cas. 
194, 42 Pp 565; Ray mond v. Glover, 
122’ Cal. 471, 55 P B08: Kauffman v. 


v.| Maier, 94 Cal. 269, 29 P 481, 18 LRA 


124; Sappenfield v. Main Sti, etc., R. 
Co., 91 Cal. 48, 27 P 590; Shafter v. 
Evans, 53 Cal, 32; Enright v. San 
Francisco, ,etc., R. Co., 33 Cal. 230; 
St. Paul F. & M. Ins. Co. v. Southern 
PacwCor Pia) 157 P 247; Coelho v. 
Judson Mfg. Co., 30 Cal. A. 39, 156 
P 1005; Johnson v. Center, 4 Cal. A. 
616, 88 P 727; Bowen v. Sierra Lum- 
ber Co., 3 Cal. A. 312, 84 P 1010. 

Colo.—Colorado Farm, etc., Co. v. 
York, 38 Colo. 239, 88 P 181; Denver, 
ete., R. Co. v. Scott, 34 Colo. 99, 81 
P 763; Smith v. Stevens, 33 Colo. 427, 
81 P "35; Coe v. Van Why, 33 Colo. 
315, 80 P 894, 3 AnnCas 552; Davis 
v. Shepherd, 31 Colo. 141, 72. P 57; 
Shapter v. Pillar, 28 Colo. 209, 63 P 
302; Meeker v. Fairfield, 25 Colo. A. 
187, 186 P 471. 

Conn.—Dunham y. Cox, 81 Conn. 
268, 70 A 1033; Irving v. Shethar, 71 
Conn. 434, 42 A 258; Rowland v. Fow- 
ler, 47 Conn. 347; Taylor v. Monroe, 
43 Conn. 36. 

D. C.—Clements 
27 ihe: 165. 
be Pink .—Kersey v. State, 73 Fla. 832, 

Ga Miner v. Gatlin, 143 Ga. 816, 
85 SE 1045, LRA1916B 977; Auld v. 
Southern R. Co. 136 Ga. 266, 71 SE 426, 
37 LRANS 518; Shaw v. Jones, 133 
Ga. 446, 66 SE 240; Atlantic, ete., R. 
Co., v. Cordele, 128 Ga. 293, 57 SH 493; 
Macon v. Humphries, 


v. Mutersbaugh, 


121 Ga. 822, 
49 SE 831; Central of Georgia R. Co. 
v. Bagley, 121 Ga. 781, 49 SE 780; 
Central of Georgia R. Co. v. Goodwin, 
120 Ga. 83, 47 SE 641, 1 AnnCas 806; 
Sumner v. Sumner, 118 Ga. 590, 45 
SE 509; Milledgeville v. Wood, 114 
Ga. 370, 40 SE 239; Brush Blectric 
Light, etc., Co, v. Wells, 103 Ga, 512, 
30 SE 533; Georgia R., etc., Co. v. 
Hicks, 95 Ga. 301, 22 SE 613; Parker 
vy. Chambers, 24 Ga. 518; "Georgia 
Southern, etc., R. Co. v. Overstreet, 
17 Ga. A. 629, 87 SH 909. 

Ill._— Bell v. Toluca Coal Co., 272 
Ill. 576, 112 NE 311; Supolski v, Fer- 
guson, 'ete., Fdy. Co, 272 Til. 82, 111 
NE 544 [aff 193 Ill. A. 791; Mahistedt 
v. Ideal Lighting Co., 271 Til. 154, 
110 NE 795, AnnCas1917D 209; Crooks 
v. Tazewell Coal Co., 263 Ill. 343, 105 
NE 132, AnnCas1915C 304; Hoffman 
vy. Ernest Tosetti Brewing Co., 257 
Til. 185, 100 NE 531 [rev 167 Til. A. 
2914 Springfield, ete,,. Tract, Coy Vv. 
Warrick, 249 Ill, 470, 94 NE 933, Ann 
Cas1912A 187; Schmidt v. Chicaso 
City R..Cor, 239 Til. 494, 88 NE 275; 
Peo. v. Klehm, 238 I11. 89, 87 NE 119; 
Casey v. Chicazo City R. Co., 237 n. 
140, 86 NE 606; Yarber v. Chicago, 


122 Ga. 800, 50: 
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introduced in evidence, and the jury are competent 
to draw a reasonable inference therefrom, opinion 
evidence will not be reccived.®? 


In the application 


235 Ill. 589, 85 NE 928 
[rev 137 Ill. A. 486]; Wyckoff v. Chi- 
cago City R. Co., 234 Ill. 613, 85 NE 
237; Ward v. Meredith, 220 Ill. 66, 
77 NB 118; Chicago Terminal Trans- 
fer R. Co. v. O’Donnell, 213 Ill. 545, 


6tC,, “8.1. CO-, 


72 NE 1133, [aff 114 Biss 345]: 
Knight Templars’, etc., L. Indemn. 
Co. v. Crayton, 209 Ill. 550, 70 NE 


1066 [aff 110 Ill. A. 648]; Smythe v. 
Evans, 209 Ill. 376, 70 NE 906; [Illinois 
Cent. R. Co. v. Smith, 208 Ill. 608, 70 
NE 628; Illinois Steel Co. v. Mann, 
197 Ill. 186, 64 NE 328; Gundlach v. 
Schott, 192 Ill. 509, 61 Ne tes 55 
AmSR 348; Chicago, etc 

Lewandow ski, 190 oH 301, 60° NE 497: 
West Chicago St. Cow: Fishman, 
169 Ill. 196, .48 win 447; Hoehn v. 
Chicago,, ete:, R. Co., 152° Ill. 223,) 38 
NE 549; Illinois Cent. R. Co. v. Peo., 
143 Tl. "434, 33 NE 173, 19 LRA. 119; 
Wight Fire- Proofing Co. Vv. Poczekai, 
130° Ill. 139, 22 NE 543; Pennsylvania 
v. Conlan, 401 Tl. 933 Chicago v. Mc- 
Given, 78 ll. 347; Toledo, ete, RR. 
Co. v. Conroy, 68 Ill. 560; Linn v. 
Sigsbee, 67 Ill. 75; Williams v. Louis, 
204 Ill. A. 62; Comorouski v. Spring 
Valley Coal Co., 203 Ill. A. 617; Fied- 
ler v. Chicago, etc., R. Co., 196 Ill. A. 
403; Williams v. American Ins. Co., 
196 Ill. A. 370; Odum v. Corn Products 
Refining Co., 194 Ill. A. 200; Muenter 
v. Moline Plow Co., 182 Ill. A. 578; 
Lafrentz, etc., Co. v. Cavanagh, 166 
Ill. A. 306; Courtney v. Illinois Cent. 
R. Co., 161 Ill. A. 577; Guggenheim 
v. Hoffman, 151 Ill. A. 457; Haines v. 
Peo., 138 Ill. A. 49; Cleveland, etce., 
R. Co. v. Curtis, 134 Ill. A. 565; God- 
dard v. Enzler, 123 Ill. A. 108 [aff 222 
Ill. 462, 78 NE 805]; Walters v. Sta- 
cey, 122 Ill. A. 658; McMahan v. 
Swain, 106 Ill. A. 392; Brewster v. 
Weir, 93 Ill. A. 588; Phenix Ins. Co. 
v. Miles, 89 Ill. A. 58; Batchelor v. 
Union Stock Yard, ete. Co., 88 Ill. 
A. 395; Meyer v. Meyer, 86 Ill. A. 417; 
North Kankakee St. R. Co. v. Blatch- 
ford, 81 Ill. A. 609; Chicago City R. 
Co. v. Smith, 69 Ill. A. 69; Gilbert v. 
Kuppenheimer, 67 Ill. A. 251; National 
Gas Light, etc., Co. v. Miethke, 35 Ill. 
A. 629; Pulver v. Rochester German 
Ins. Co., 85 Ill. A. 24. 

Ind—Southern Indiana Power Co. 
v. Miller, 185 Ind. 35, 111 NE 925; 
Eckman v. Funderburg, 183 Ind. 208, 
108 NE 577; Inland Steel Co. v. Ilko, 
181 Ind. 72,103 NE 7; Beery v. Driver, 
167 Ind. 127, 76 NE 967; American 
Tel., ete., Co. v. Green, 164 Ind. 349, 
73 NE 707; Sievers v. Peters Box, 
etc., Co., 151 Ind. 642, 50 NE 877, 52 
NE’ 399; Carthage Turnp. Co. v. An- 
drews, 102 Ind. 138, 1 NE 364, 52 
AmR 653; McMillen v. Hall, 59 Ind. 
A. 545, 109 NE 424; Archer v. Oste- 
meier, 56 Ind. A. 385, 105 NE 522; 
Cincinnati, etc., R. Co. v. Cook, 45 Ind. 
A. 401, 90 NE’ 1052; Cleveland, etc., 
R. Co. v. Osgood, 36 Ind. A. 34, 73 
NE 285; Acdtna Powder Co. v. Earl- 
andson, 38 Ind. A. 251, 71 NE 185; 
Blanchard-Hamilton Furniture Co. v. 
Colvin, 32 Ind. A. 398, 69 NE 1032; 
Clay County Vv. Redifer, 32 Ind. A, 
93, 69 NE 305; Buckeye Mfg. Co. v. 
Woolley Fdy., etc., Works, 26 Ind. A. 
7, 58 NE 1069; Githens v. McDonnell, 
24 Ind. A. 395, 56 NE 855; Elkhart, 
ete., R. Co. v. Waldorf, 17 Ind. A. 29, 
46 NE 88; Louisville, ete., R. Co. v. 
Berry, 9 Ind. A. 63, 35 NE 565, 36 NE 
646; Toledo, etc., R. Co. v. Jackson, 
5 Ind. A, 547, 32 NE 793. 

Ind. T.—Wilson v. U. S., 5 Ind. T. 
610, 82 SW 924, 

Iowa.—Johnston v. Delano, 154 NW 
1018; State v. Hessenius, 165 Iowa 
415, 146 NW 58, LRAI915A 1078; 
Dempsey v. Dubuque, 150 Iowa 260, 
132 NW 758; Delfs v. Dunshee, 143 
Iowa 381, 122 NW 236; Steele v. An- 
drews, 145 Iowa 3860, 121 NW 17; 
State v. Von Kutzleben, 136 Iowa 89, 
113 NW 484; Croft v. Chicaso, etc., 
R. Co., 134 Iowa 411, 109: NW 723; 
Patton v. Sanborn, 133 Iowa 65 0; 110 
NW 1032; Martin vy. Des Moines 'Edi- 
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of this rule it has been held to be unnecessary to | rely upon the inferences of witnesses as to a fact 


son Light Co., 131 Iowa 724, 106 NW | 


359; Hammer v. Janowitz, 131 Iowa 
20, 108 NW 109; Kesselring v. Hum- 
mer, 130 Iowa 145, 106 NW 501; State 
v. Armour Packing Co., 124 Iowa 323, 
100 NW 59, 2 AnnCas’ 448; Cronk v. 
Wabash R. Co., 123 Iowa 349, 98 NW 
884; Evans v. "Elwood, 123 Iowa 92, 
98 NW 584; Frick v. Kabaker, 116 
Iowa 494, $0 NW 498; Creager Vv. 
Johnson, 114 Iowa 249, 86 NW 275; 
Cahow v. Chicago, ete., R. Co., 113 
Iowa 224, 84 NW 1056; Cooper v. 
Mills County, 69 Iowa 350, 28 NW 
633; Stafford v. Oskaloosa, 64 Iowa 
251, 20 NW 174; Parkhurst v. Mas- 
teller, 57 Iowa 474, 10 NW 864; Belair 
v. Chicago R. Co., 48 Iowa 662; Way 
v. Illinois Cent. R. Co., 40 Iowa 341; 
Muldowney v. Illinois Cent. R. Co., 36 
Iowa 462. 

Kan.—Root v. Cudahy Packing Co., 
88 Kan. 413, 129 P 147; Wise v. Lillie, 
84 Kan. 86, ie 403; Insurance 
Office v. Western Woolen_Mill Co., 72 
Kan. 41, 82 P 513; Atchison, ete., R. 
Co. v. Chance, 57 Kan. 40, 45 P 60; St. 
Louis, etc., R. Co. v. Ritz, 33 Kan. 404, 
6 P 583; Kansas Pac. R. Co. v. Peavey, 
29 Kan. 169, 44 AmR 630; Parsons v. 
Lindsay, 26 "Kan. 426; Monroe v. Lat- 
tin, 25 Kan. 351; Stephens v. Gardner 
Creamery Co., 9 Kan. A, Pe Die 
1058; Holton v. Hicks, 9 Kan. A. 179, 
58 P 998; Atchison, etc., R. Covnva 
Mason, 4 Kan. A. 391, 46 P 81. 

Ky —-Louisville, etc, R. Co. v. Conn, 
179 Pig. 478, 200 SW. 952 Sécurity 
Mut. L. Ins. Corte Little, 157- Ky. 
276, 162 SW 1131; Interstate Coal Co. 
v. Shelton, 152 Ky. 92, 153 SW 1; 
Chicago, ete., R. Co. v. Rowell, 151 
Ky. 313, 151 SW 950; Ohio, etc., R. 
Co. v. Beuris, 146 Ky. 612, 143 SW 16; 
Culbertson v. Ashland Cement, etc., 
Co., 144 Ky. 614, 1389 SW 792; Illinois 
Cent. R. Co. v. Haynes, 144 Ky. 508, 
189 SW 754; Louisville, etc., R. Co. 
v. Lee, 140 Ky. 91, 130 SW 813; Ford 
v. Providence Coal Co. 124 Keye"5 17; 
99 SW 609, “BY KyL 698; Louisville, 
etc., R. Co. Molloy, 122 Ky. 219, 91 
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134. ff 260,135 PW 

Eng.—Ramadge tk Ryan, 9 Bing. 
333, 23 ECL 604, 131 Reprint 640; 
Carter v. Boehm, 3 Burr. 1905, 97 Re- 
print 1162. 

N. S.—Cain v. Uhlman, 20 N. S. 
148, 8 CanLTOccNotes 3873. 

“When the facts are such as can 
be detailed or described, and the 
jury are able to understand them 
and draw a correct conclusion from 
them without such opinion evidence, 
the necessity for it [opinion evidence] 
does not exist.” Nutt v. Southern 
Pac. Co., 25 Or. 291, 296, 35 P 658 
[quot Weiss v. Kohlhagen, 58 Or. 
144, 152, 113 P 46). 

“A witness . . testifying merely 
as to matters with which the jury 
may well be supposed to be as con- 
versant as himself, and as capable 
of drawing a correct conclusion, is 
not allowed to give an opinion.” Hurt 
v. St. Louis, ete. R. ei ee Mo. 255, 
260, 7 SW 1, 4 AmSR 3 

[al “The governing at deduced 
from the cases permitting the opin- 
ions of witnesses is that the subject 
must be one of science or skill or 
one of which observation and ex- 
perience have given the opportunity 
and means of knowledge, which exists 
in reasons rather than descriptive 
facts, and therefore cannot be intel- 
ligently communicated to others not 
familiar with the subject so as to 
possess them with a full understand- 
ing of it.” Schwander v. Birge, 46 
Hun (N. Y.) 66, 69. 

{b] “Phe true test of the admis- 
sibility of such testimony is not 
whether the subject matter is com- 
mon or uncommon, or whether many 
persons or few have knowledge of 
the matter; but it is whether the 
witnesses offered aS experts have any 
peculiar knowledge or experience, not 
common to the world, which renders 
their opinions founded on such knowl- 
edge or experience any aid to the 
court or the jury in determining the 
questions at issue.” Taylor v. Mon- 
roe, 48 Conn. 36, 44. 

{[c] Limits of common experience. 
—‘‘Where the matter of inquiry lies 
within the common experience of men 
of common education in the ordinary 
walk of life, the opinions of experts 
are inadmissible, as the jury are com- 
petent to draw the true inferences 
from the facts proved.’ Brewster 
v. Weir. 93 Ill. A. 588, 589. 
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when all doubt has been? or may be? set at rest by 
the use of the senses, either directly? or through 
the use of plans,* photographs,® or other exhibits.® 
[§ 597] 3. Invasion of Province of Jury—a. 
In General. As the opinion evidence rule is intended 


1. Harvey v. U.S., 18 Ct. Cl. 470; 
Southern Kansas R. Co. v. Robbins, 
43 Kan. 145, 23 P 113; Smith v. Mu- 
tual Ben. L. Ins. Co., 173 Mo. 329, 72 
SW 936; Gates v. Chicago, etc., R. Co. br 
44 Mo. A. 488. 

[a] Rule has been applied in a 
ease involving the effect of fire on 
grass. Gates v. Chicago, ete., R. Co., 
44 Mo. A. 488. 

2. Stephens v. Gardner Creamery 
Co., 9 Kan. A, 883, 57 P 1058. 

3. Peo. v. Price, 9 Cal. A. 218, 98 
P 547; Wolfe v. New Bedford Cor- 
dage Co., 189 Mass. 591, 76 NE 222; 
Com. v. Sturtivant, 117 Mass. 122, 
19 AmR 401; Dillard v. State, 68 
Miss. 368. 

4. Schwede v. Hemrich, 29 Wash. 
124, 69 P 643. 

5. Closser v. Washington Tp., 11 
Pa. Super. 112. 

6 State v. Armour Packing Co., 
124 Iowa 323, 100 NW 59, 2 AnnCas 
448; Knoll v. State, 55 Wis. 249, 12 
NW 369, 42 AmR 704. 

[a] Rule has heen applied to ex- 
clude opinion evidence as to: (1) 
Whether two specimens of hair were 
from the same head. Knoll v. State, 
55 Wis. 249, 12 NW 369, 42 AmR 704. 
(2) Whether a product bears the color 
of true butter. State v. Armour 
Packing Co., 124 Iowa 323, 100 NW 
59, 2 AnnCas 448. 

{b] Letters can be produced to 
the jury, and hence a witness is not 
permitted to characterize them as 
“evasive.” Kellogg v. Frazier, 40 
Iowa 502. 

7. See supra § 596 

“You can show all the facts, and 
it is for the jury to draw conclusions 
from the facts.” Dowdy v. Georgia 
R. Co., 88 Ga. 726, 16 SE 62. 

Snr U: S.—Spokane, ete., R. Co. v. 
U. S., 241 U. S. 344, 36 Sct 668, 60 
L. ed. 1037 {aff 210 Fed. 243, 127 
CCA 61]; Shryock v. Calkins, 248 Fed. 
649, 160 CCA 549; Safety Car Heating, 
ete., Co. v. Gould Coupler Co., 239 
Fed. 861, 152 CCA 645 [rev 229 Fed. 
429]; Charlotte v. Atlantic Bitulithic 
Co., 228 Fed. 456, 148 CCA 38; Har- 
rison v. U. S., 200 Fed. 662, 119 CCA 
78; Standard Fire Extinguisher Co. 
v. Heltman, 194 Fed. 400, 114 CCA 
362; Castner Plectrolytie Alkali Co. v. 
Davies, 154 Fed. 938, 88 CCA 510; In 
re Weisenberg, 131 Fed. 517; Allen v. 
Field, 130 Fed. 641, 65 CCA 19; Gentry 
v. Singleton, 128 Fed. 679, 63 CCA 
231; National Cash-Register Co. v. 
Leland, 94 Fed. 502, 37 CCA 372. 

Ala.—Miller v. Whittington, 80 S 
499; Long v. Gwin, 80 S 440; Connors- 
Weyman Steel Co. v. Harless, 80 S 
399; Wear v. Wear, 76 S 111; Central 
of Georgia R. Co. v. Ellison, 75 S 
159; Love v. Lee, 75 S 24; Alabama 
Great Southern R. Co. v. Flinn, 74 8 
246; Karpeles v. City Ice Delivery Co., 
73 S 642; Ray v. Brannan, 196 Ala. 
118, 72 S 16; Sovereign Camp Ww. W. 
v. Ward, 196 Ala. 327,71 S 404; Mash- 
ville, etc., RiICOwyV: Yarbrough, 194 
Ala. 162, 69 S 582; Louisville, etc., 
Co. v. Fleming, 194 Ala. 51, 69 S 125; 
Troy Lumber, etc., Co. v. Boswell, 
186 Ala. 409, 65 S 141; Bruce v. Line- 
ville Citizens’ Nat. Bank, 185 Ala. 
221, 64 S 82; Newberry v. Atkinson, 
184 Ala. 567, 64 S 46; Sellers v. Dick- 
ert, 185 Ala. 206, 64 S 40; Travis v. 
Louisville, ete., R. Co., 183 Ala. 415, 
62 S 851; Owen v. Alabama Great 
Southern R. Co., 181 Ala. 552, 61 S 
924; Walshe Mfg. Co. v. W. T. Smith 
Lumber Co., 178 Ala. 472, 59 S 455; 
Louisville, ete., R. Co. v. Bogue, 58 
S 392; Birmingham v. Crane, 175 Ala. 
90, 56 S 728; Central of Georgia R. 
Co. v. Bagley, 173 Ala. 611, 55 S 894; 
Council v. Mayhew, 172 Ala. 295, 55 
S 314; State v. Citizens’ Light, etc., 
Co., 55 S 193; Stewart v. Sloss- 


EVIDENCE 


possible exclude 


Sheffield Steel, etc., Co., 170 Ala. 544, 
54 S 48, AnnCas1912D 815; Weller v. 
Camp, 169 Ala. 275, 52S 929, 28 LRA 
NS 1106; Brandon’ v. Progress Dis- 
tilling Co., 167 Ala. 365, 52 S 640; 
Lightman v. Epstein, 164 Ala. 660, 
51 S 164; Western Union Tel. Co. v, 
Peagler, 163 Ala. 88, 50 S913; U.S. 
Cast Iron Pipe, ete., Cow. Granger, 
162 Ala. 637, 50 S 159; Stennett v. 
Bessemer, 154 Ala. 637, 45 S 890 
Forbes v. Davidson, 147 "Ala. 702, at 
S 312; Helton v. Alabama Midland R. 
Co., $7 Ala, 275, 12 S 276; Mont- 
gomery, ete., R. Co. v. Edmonds, 41 
Ala. 667; Weaver v. Alabama Coal 
Min. Co., 35 Ala. 176; Louisville, etc., 
R. Co. v. Dickson, 15 Ala. A. 432, 73 
S 750 {certiorari den 74 S 1005); Tus- 
caloosa v. Hill, 14 Ala. A. 541, 69 S 
486 [certiorari den 194 Ala. 559, 69 
S 598]; Bricken v. Sikes, 14 Ala. A. 
187, 68 S 801 [certiorari den 194 Ala. 
148, 69 S 425]; Menlo Bank v. Arnold, 
13 Ala. A. 462, 68 S 699; Western 
Union Tel. Co. v. Holland, 11 Ala. A. 
510, 66 S 926; Page v. Haas Bros. 
Packing Co., 9 Aia. A. 445, 63 S 691; 
Alabama Great Southern R. Co. v. 
Neal, 8 Ala. A. 591, 62 S 5654; Hd- 
wards v. Massingill, 3 Ala. A. 406, 
57 S 400; Polytinsky v. Patterson, 8 
Ala. A. 302, 57 S 180. 

Ariz.—Huachuca Water Co. v. 
Swain, 4 Ariz. 113, 77 eg 619. 

Ark.—St. Louis, etc., Co. v. Gen- 
nings, 114 Ark. 574, 170 Sw 90; Grand 
Lodge A. O. U. W. v. Wood, 168 SW 
1070; St. Louis, ete., R. Co. v. Wil- 
liams, 108 Ark. 387, 158 SW 494; St. 
Louis, ete., R. Co. v. Osborne, 95 ‘Ark. 
310, 129 Sw 537; Hurley v. Oliver, 
91° Ark. 427, 121 SW 920; Tiffin v. 
St. Louis, ete., R. Co., 78 Ark. 55, 93 
SW 564; St. Louis Southwestern R. 
Co. v. Morris, 76 Ark. 542, 89 SW 
846; Benson v. Files, 70 Ark. 423, 
68 SW 493; Lindauer v. Delaware 
Mut. Safety Ins. Co., 13 Ark. 461, 

Cal.—Tower v. Humboldt Transit 
Co., 176 Cal. 602, 169 BR 227; Edmunds 
vy. Atchison, etc., R. Co., 174 Cal. 246, 
162 P 1088; Standard American 
Dredging Co. v. Oakland, 30 Cal, A. 
237, 157 P 8338; Schulmeyer v. Mc- 
Allister, 171 Cal. 340, 1538 P 233; Wins- 
low v. Glendale Light, etc., Co., 164 
Cal. 688, 180 P 427; Arnold v. Cali- 
fornia Standard Portland Cement Co., 
161 Cal. 522, 119 P 918; Duckworth 
v. Watsonville Water, etc., Co., 158 
Cal. 206, 110 P 927; Parkin v. Gray- 
son-Owen Co., 157 Cal. 41, 106 P 210; 
Sampson v. Hughes, 147 Cal. 62, 81 
P 292; Dameron v. ‘Ansbro, (A.) 178 
P 874; Brown v. Lemon Cove Ditch 
Co., (A.) 171 P 705; Marks v. Reis- 
singer, 35 Cal, A. 44, 169 P 243; Oak- 
land v. Wheeler, 34 Cal. A. 442, 168 
P 238; Standard American Dredging 
Co. v. Oakland, 30 Cal. A. 237, 157 P 
833; Giberson v. Fink, 28 Cal. A. 25, 
151 P 371; Frankfort ‘Mar. Acc., ete., 
Ins. Co, v. California Artistic Metal, 
eter, Coy. 28NCHI> ALN 4 bt JPhaies 
Eaton v. Southern Pac. Co., 22 Cal. A. 
461, 134 P 801; Peo. v. Overacker, 15 
Cal. A. 620, 115 P 756; Evans Ditch 
Co. v. Lakeside Ditch Co., 13 Cal. A 
119, 108 P 1027. 

Colo.—Western Inv., etec., Co. v. 
Denver First Nat. Bank, UTI. Gi 
Independence Coffee, etc., Go. v. Kalk- 
man, 61 Colo. 98, 156 Pp 135; Geiger 
Vv. Kiser, 47 Colo. 297, 107 P 367; Old 
v. Keener, 22 Colo. 6, 43 P 127; Meeker 
v. Fairfield, 25 Colo. A. 187, 186 P 
471; King Solomon Tunnel, ete., Co. 
v. Mary Verna Min. Co., 22 Colo. A 
528,127 P1129) 

Conn.—St. George Pulp, ete., Co. v. 
Southern New England Tel. Co., 91 
Conn. 568, 100 A 358. 

Del. — Seininski v. Wilmington 
Leather Co., 26 Del. 288, 83 A 20; 
Smith v. Singles, 22 Del. 544, 72 A 977. 
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to provide against the mischief of invasion of the 
province of the jury,’ a count should as far as 


the inference, conclusion, or judg- 


ment of a witness as te the ultimate fact in issue,® 
even though the circumstances presented are such 


Fla.—Hill v. Marianna First Nat. 
Bank, 75 S 614. 

Ga.—Owen v. Groves, 145 Ga. 287, 
88 SE 964; Goldberg v. Provident 
Washington Ins. Co., 144 Ga. 783, 
87 SE 1077; Virginia L. Ins. Co. v. 
Fitzgerald, 143 Ga. 725, 85 SH 913; 
Roberts v. Moore, 136 Ga. 790, ne SE 
239; Richmond Cotton Oil Co. Cas- 
tellaw, 134 Ga. 472, 67 SE 1126: Alli- 
ison v. Wall, 121 Ga. 822, 49 SH 831, 
Savannah, etc., R. Co. v. Evans, 121 
Ga. 391, 49 SE 308; Central of Georgia 
R. Co. v. Goodwin, 120 Ga. 88, 47 SE 
641, 1 AnnCas 806. . 

Ill1—Inlet Swamp Drain. Dist. v. 
Gehant, 286 Ill. 558, 122 NE 127; 
Thompson v. Hughes, 286 Ill. 128, 121 
NE 387; Wolf v. Schwill, 282 Ill. 189, 
118 NE 414; Inter-State Finance Corp. 
v. Commercial Jewelry Co., 280 Ill. 
116, 117 NE 440 [rev 201 Ill. A. 568]; 
Fellows-Kimbrough v. Chicago City 
R. Co., 272 Till. 71, 111 NE 499 [rev 
190 Ill. A. 17]; Lincoln v. Chicago, 
etc., R. Co., 262 Ill. 11, 104 NE 277; 
Keefe v. Armour, 258 Ill. 28, 101 NE 
252, AnnCas1914B 188 [rev 171 Ill. 
A. 5731; Cache River Drain. Dist. v. 
Chicago, ete., R. Co., 255 Ill. 398, 99 
NE 635; Schlauder Vv. Chicago, ete., 
Tract. Co., 253 Ill. 154, 97 NE 233 
[rev 160 Ill. A. 309]; Chicago Term- 
inal Transfer R. Co. v. O’Donnell, 213 
Tll. 545, 72 NE 1183; Smythe v. Evans, 
209 Ill. 376, 70 NE 906 [rev 108 Ill: 
A. 145]; Tllinois Cent. R. Co. v. Smith, 
208 Ill. 608, 70 NE 628; Beveridge v. 
Illinois Fuel Co., 206 Ill. A. 145; Horst 
v. St. Louis Electric Terminal R. Co., 
199 Til. A. 169; Bonner v. Milwaukee 
Mechanics’ Ins. Coy, 199. Ti, AVS166s 
Williams vy. American Ins. Gos 196 
Till. A. 370; Hatcher v. Quincey Horse 
R., ete., Co., 193 Ill, A. 590; Gibson 
v. Wasson Coal Co., 190 Ill. A. 599; 
Razor v. Bloomington, ete., Ri, etc., 
Co., 190 Tll. A. 4513 Lee v. Toledo, etc., 
R. Co., 190 Ill. 383; Stanton vy. Chicago 
City R. Co., 188 Tl. A. 502; Doherty 
v. Western United Gas, etc, Co., 188 
Til. A. 494; Friedman vy. Shuflitowski, 
182 Ill. A. 5; Gorney v. Szynkiewicz, 
1 ON 265; Sag EMIT a v. Con- 
solidated Coal Co., 173 Ill. 370 [aff 
259 Ill. 305, 102 ‘NE 756]: Courtney 
v. Illinois Cent. R. Co.,,o16R Tc Ay 
577; Pickham vy. Illinois, ete., R. Co., 
153 Ill, A. 281; Pagan v. Highland, 
POZE LIS AS 607: Sinsabaugh v. Cin- 
cinnati, etc., R. Co., 149 Til. A. 430; 
Hart v. Penwell Coal Min. Co., 146 
Ill. A. 155; Pinnell v. Cincinnati, etc., 
R. Co., 146 Ill. A. 150; Seer he Decatur 
134 ete., Co., 145 Til. 645; Wullner 
vy. Smith-Lohr Coal cs 145 TW eA; 
486; Chicago City R. Co. Vv. Soszynski, 
134 Til. A. 149; Chicago v. Rosenbaum, 
126 Ill. A. 93; Chicago v. France, 124 
Ill. A. 648; Chicago v. O'Donnell, 124 
TULA AL Ss "Goddard v. Wnzler, 123 Ml. 
A. 108 [aft 222 Ill. 462, 78 NB 805]; 
Illinois Cent. R. Co. v. Whiteaker, 122 
Ill, A. 333; Chicago Union Tract. Co. 
v. Sugar, 117 Tl. A. 583; Chicago City 
R. Co. v. Sugar, 117 Ill. AS 578; Cleve- 
me SU La Co. v. Alfred, 418) De 

236; Collinsville v. Bichmann, 108 
fil. tAN "65D; Ohio, ete., R. Co. v. Atte- 
berry, 43 Ill. A, 80; National Gas 
pe etc., Co. v. Miethke, 35 Til. A. 
Ind.—Southern Indiana Power Co. v. 
Miller, 185 Ind. 35, 111 NE 925; Eckart 
v. Ft. Wayne, etc., Tract. Co., 181 Ind. 
352, 104 NE 762; American Tel., etce.. 
Co. v. Green, 164 Ind. 349, 73 NE 707; 
Johnson y. Anderson, 143 Ind. 493, 43 
NE 815; Hamrick v. State, 134 ind, 
324, 34 NE 3; Supreme Lodge Ley See 
v... Graham,\ (A>) 114 5 NERe S298 
Astna Powder Go. vy. Farlandson, 33 
Ind, A. 251, 71 NE 185. 

Iowa.—Van Sickle v. Doolittle, 169 
NW 141; Brier v. Chicago, etc., R. Go., 
168 NW 339; Overstreet v. New Non- 


Yor iater cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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as might warrant a relaxation of the rule excluding | opinion but for this circumstance. And it is usually 


pareil Co., 167 NW 669; In re Jahn, 
165 NW 1021; Haddock v. Meagher, 
180 Iowa 264, 168 NW 417; Kirby v. 
‘Chicago, etc., R. Co., 173 Iowa 144, 
155 NW 348; Youtsey v. Lemley, 169 
Iowa 401, 151 NW 491; Frohs v. Du- 
buque, 169 Iowa 431, 150 NW 62; Sever 
v. Minneapolis, etc., R. Co., 156 Iowa 
‘664, 1837 NW 987, 44 LRANS 1200; 
Arnd v. Aylesworth, 145 Iowa 185, 123 
NW 1000, 29 LRANS 638; Clark v. 
Johnson County Tel. Co., 146 Iowa 428, 
123 NW 327; In re Overpeck, 144 Iowa 
400, 120 NW 1044, 122 NW 928; Martin 
y. Des Moines Edison Light Co., 131 
Iowa 724, 106 NW 359; Evans v. El- 
wood, 123 Iowa 92, 98 NW 584; A. A. 
Cooper Wagon, etc., Co. v. Barnt, 123 
Iowa 32, 98 NW 356; Ward v. Dick- 
son, 96 Iowa 708, 65 NW 997; Miller 
v. Boone County, 95 Iowa 5, 63 NW 
352; Butler v. Chicago, ete, R. Co., 
87 Iowa 206, 54 NW 208; Smith v. 
Hickenbottom, 57 Iowa 733, 11 NW 
664; Muldowney v. Illinois Cent. R. 
Co., 39 Iowa 615; Pelamourges v. 
Clark, 9 Iowa 1 

Kan.—Maris v. Lawrence R., etc., 
Co., 98 Kan. 205, 158 P 6; Healer v. 
Inkman, 94 Kan. 594, 146 P1172; Root 
v. Cudahy Packing Co., 88 Kan. 413, 
129-P 147; Augusta Oil, etc., Co. v. 
Independence Drilling Co., 80 Kan. 
261, 101 P 1072; Johnson vy. Dysert, 
70) Kan. 7305) 79. P 652. 

Ky.—Quarles v. Denning, 173 Ky. 
7192, 191 SW 493; Interstate Coal Co. 
v. Shelton, 152 Ky. 92, 153 SW 1; 
Mayfield Lumber Co. v. Lewis, 142 
Ky. 727, 135 SW 420; Title Guaranty, 
etc., Co. v. Com., 141 Ky. 570, 133 SW 
577; Samuels v. Willis, 1383 Ky. 459, 
118 SW 339, 19 AnnCas 188; Hubbard 
v. Louisville, etc., R. Co., 108 SW 331, 
32 KyL 1337; Ball v. Loughridge, 100 
SW 275, 30 KyL 1123; Ford v. Pad- 
ucah City R. Co., 124 Ky. 488, 99 SW 
355, 80 KyL 644, 124 AmSR 412, 8 LR 
ANS 1098; Vollman Buggy Body Co. 
v. Spry, 80 SW 1092, 26 KyL 228; 
Astna L. Ins. Co. v. Kaiser, 115 Ky. 
539, 74 SW 203, 24 Kyl 2454. 

Me.—In re Whiting, 110 Me. 232, 
$b AS 791. 

Md.—Capitol Tract Co. v. McKeon, 
132 Md. 79, 103 A 314; Commonwealth 
Bank v. Goodman, 128 Md. 452, 97 A 
1005; Tippett v. Myers, 127 Md. 527, 
96 A 678; Weilbacher v. J. W. Putts 
Co., 123 Md. 249, 91 A 343, AnnCas 
1916C 115; Capital Tract. Co. v. Cont- 
ner, 120 Md. 78, 87 A 904; Hanrahan 
v. Baltimore, 114 Md. 517, 80 A 312; 
McCall’s Ferry Power Co. v. Price, 
108 Md. 96, 69 A 832; Fletcher v. 
Dixon, 107 Md. 420, 68 A 875; Bentley 
v. Edwards, 100 Md. 652, 60 A 283. 

Mass.—Duggan v. Bay State St. R. 
Co., 230 Mass. 370, 119 NE 757, LRA 
1918E 680; Hasey v. Boston, 228 Mass. 
516, 117 NE 827; Mark v. Stuart-How- 
land Co., 226 Mass. 35, 115 NE 42, 2 
LRA 678; Whitney v. Lynch, 222 
Mass. 112, 109 NE 826; Walker_v. 
Williamson, 205 Mass. 514, NE 
885; Stone v. Denny, 4 Metce. 151. 

Mich.—Schneider v. C. H. Little 
Co., 200 Mich. 361, 166 NW 912; Pool 
v. Montague Tp., 194 Mich. 476, 160 
NW 549; Wolverton v. Saranac, 171 
Mich. 419, 187 NW 211; Comstock v. 
Georgetown Tp., 137 Mich. 541, 100 
NW 788; Furbush v. Maryland Cas- 
ualty Co., 131 Mich. 234, 91 NW 135, 
100 AmSR 605; McHugh v. Fitzger- 
ald, 103 Mich. 21, 61 NW 354. 

Minn.—Greer v. Great Northern R. 
Co., 115 Minn. 213, 132 NW 6; Whita- 
ker v. Chicago, etc., R. Co., 115 Minn. 
140, 131 NW 1061; Nininger v. Knox, 
8 Minn. 140. 

Mo.—Wigginton v. Rule, 275 Mo. 
412, 205 SW 168; Thomasson v. Hunt, 
185 SW 165; Kane v. Missouri Pac. 
R. Co., 251 Mo. 13, 157 SW 644; Cas- 
tanie v. United R. Co., 249 Mo. 192, 
155 SW 38, LRA1915A 1056; McAnany 
v. Henrici, 238 Mo. 103, 141 SW 633; 
De Maet v. Fidelity Storage, etc., Co., 
231 Mo. 615, 132 SW 732; Roscoe v. 
Metropolitan St. R. Co., 202 Mo. 576, 

“101 SW 32; Glasgow v. Metropolitan 
St. R. Co., 191 Mo. 347, 89 SW 915; 


239, 84 SW 873; Allen v. St. Louis 
Transit Co., 183 Mo. 411, 81 SW 1142; 
Mitchell v. Violette, (A.) 203 SW 
218; Uhlmer v. St. Joseph Gas Co., 
(A.) 203 SW 216; Fruit Auction Co. 
v. Quattrocchi, (A.) 200 SW 709; Wil- 
lis v. Kansas City Terminal R. Co., 
(A.) 199 SW 736; Jackmann v. St. 
Louis, etc., R. Co., (A.) 187 SW 786; 
Fausette v. Grim, 193 Mo. A. 585, 186 
SW 1177; Cross v. Northern Cent. 
Coal Co., (A.) 186 SW 528; German- 
American Bank v. Camery, 189 Mo. 
A. 542, 176 SW 1076; Knost v. Van 
Hoose, 182 Mo. A. 40, 167 SW 596; 
Wesner v. St. Louis, etc., R. Co., 177 
Mo. A. 117, 163 SW 298; Miniea v. 
St. Louis Cooperage Co., 175 Mo. A. 
91, 157 SW 1006; Connecticut F. Ins. 
Co; * ve (Chester ete., Rs Coy 17LoMo. 
A. 70, 158 SW 544; Disbrow v. Peo- 
ple’s Ice, etce., Co., 170 Mo. A. 585, 
157 SW 116; Green v. Kansas City 
Southern R. Co., 142 Mo. A. 67, 125 
SW 865; Winn v. Modern Woodmen 
of America, 138 Mo. A. 701, 119 SW 
536 [reh den (Mo. A.) 123 SW 59]; 
Sutter v. Kansas City, 138 Mo. A. 105, 
119 SW 1084; Landers v. Quincy, ete., 
R. Co., 184 Mo. A. 80, 114 SW 543; 
Heberling v. Warrensburg, 133 Mo. 
A. 544, 113 SW 673; Tighe v. Atchison, 
etc., R. Co., (A.) 107 SW 1034; Stevens 
v. Larwill, 110 Mo. A. 140, 84 SW 113; 
McCloskey v. Pulitzer Pub. Co., 107 
Mo. A. 260, 80 SW 723; Walton v. 
Rati City, etc., R. Co., 40 Mo. A. 

Mont.—Chestnut v. Sales, 44 Mont. 
534, 121 P 481; Domitrovich v. Stone, 
etc., Corp., 44 Mont. 7, 118 P 760; 
Cummings v. Reims Copper Co., 40 
Mont. 599, 107 P 904; State v. Giroux, 
19 Mont, 147,47 P 798. 

Nebr.—Neal v. Missouri Pac. R. 
Co., 98 Nebr. 460, 153 NW 492; Gross 
v. Omaha, ete.f~R. Co., 96 Nebr. 390, 
147 NW 1121, LRA1915A 742;. Benson 
v. Peters, 87 Nebr. 263, 126 NW 1003; 
Kendrick v. Furman, 80 Nebr. 797. 
115 NW 541; Central City v. Marquis, 
75 Nebr. 233, 106 NW 221; Chicago, 
etc., R. Co. v. Holmes, 68 Nebr. 826, 
94 NW 1007; Read v. Valley Land, 
etc., Co., 66 Nebr. 423, 92 NW 622. 

Nev.—McLeod v. Miller, 153 P 566; 
Konig v. Nevada-California-Oregon 
R. Co. 86 Nev. 181, 135 P 141; Powell 
yy pny etc., R. Co., 28 Nev. 40, 78 

N. J.—In re McCraven, 87 N. J. Eq. 
28, 99 A 619. 

N. Y.—Moran y. Standard Oil Co., 
211 N. Y. 187, 105 NE 217; Simpson 
v. Foundation Co., 201 N. Y. 479, 95 
NE 10, AnnCasi1912B 321; Schutz v. 
Union R. Co., 181 N. Y. 33, 73 NE 491 
{rev 88 App. Div. 615, 84 NYS 1145]; 
Van Wycklen v. Brooklyn, 118 N. Y. 
424, 24 NE 179; Peo. v.. Murphy, 101 
N. Y. 126, 4 NE 326, 54 AmR 661; 
Peo. v. Muller, 96 N .Y. 408,'48 AmR 
635; Neponset Nat. Bank y. Dunbar, 
158 App. Div. 5, 148 NYS 174; Prime 
v. Yonkers, 131 App. Div. 110,115 NYS 
305 [aff 199 N. Y. 542 mem, 93 NE 
1129 mem]; Stauch v. Philadelphia 
Fire Assoc., 127 App. Div. 350, 111 NYS 
540; Burns v. Crow, 123 App. Div. 251, 
107 NYS 944; Valentini v. Metropoli- 
tan L. Ins. Co., 106 App. Div. 487, 94 
NYS 758; Dolan v. Herring-Hall- 
Marvin Safe Co., 105 App. Div. 366, 
94 NYS 241; Carpenter v. New York 
Evening Journal Pub. Co., 96 App. 
Div. 376, 89 NYS 263; Gutwillig v. 
Zuberbier, 41 Hun 361; Weber v. 
Kingsland, 21 N. Y. Super. 415; Heroy 
v. Van Pelt, 17 N. Y. Super. 60; Blum 
v. Manhattan R. Co., 1 Misc. 119, 20 
NYS 722; Broderick v. Brooklyn, etc., 
R. Co., 186 App. Div. 546, 174 NYS 
571; Guenther v. Ridgway Co., 170 
App. Div. 725, 156 NYS 534; Link v. 
Sheldon, 18 NYS 815 [aff 136 N. Y. 
1, 32 NE 696]; Doty v. Stanton, 2 
NYS 417; Union Mills First Nat. Bank 
v. Clark, 1 NYS 724. 

N. C.—Smith v. Lexington, 176 N. 
C. 466, 97 SE 378; Kerner v. Southern 
R. Co., 170 N. C. 94, 86 SE 998; Wal- 
ters v. Durham Lumber Co., 163 N. 
C. 5386, 80 SE 49; Snow Lumber Co. 


Taylor v. Grand Ave. R. Co., 185 Mo.|v. Atlantic Coast Line R. Co,. 151 N. 


C. 217, 65 SE 920; Marks v. Harriet 
Cotton Mills; 1357 ONwC.. 287) 4759S 
432; Summerlin v. Carolina, etc., R. 
Co.,. 133 N. GC. 650;.45 SH: 898; Prifer 
Vi Carolina (Cent, R. Cox 1228 N.C. 
940, 29 SE 578; Smith v. Smith, 117 
N. C. 326, 23 SE 270; Wolf v. Arthur, 
112 N. C. 691, 16 SE 843. 

N. D.—Rozell v. Northern Pac. R. 
Co., 167 NW 489; Hintz v. Wagner, 
25 N. D. 110, 140 NW 729; Meehan 
v. Great Northern R. Co., 13 N. D. 
432, 101 NW 183; Tetrault v. O’Con- 
nor, 8 N. D. 15, 76 NW 225. 

Oh.—Fowler v. Delaplain, 79 Oh. 
St. 279, 87 NE 260, 21 LRANS 100; 
John Holland Gold Pen Co. v. Jueng- 
ling, 35 Oh. Cir. Ct. 298; Canfield v. 
Southern Film Exch., 33 Oh. Cir. Ct. 
157; Laidlaw-Dunn-Gordon Co. v. Mil- 
ler, 31 Oh. Cir. Ct. 559; Duhme Jew- 
elry Co. v. Hazen, 37 Oh. Cir. Ct. 679; 
Ohio Oil Co. v. McCrory, 14 Oh. Cir. 
Ct. 304, 7 Oh. Cir. Dec. 344; Sell v. 
Ernsberger, 8 Oh. Cir. Ct. 499, 4 Oh. 
Cir. Dec 100; Canfield v. Southern 
Film Exch., 14 Oh. Cir. Ct. N. S. 143. 

Okl.—Choctaw Cotton Oil Co. v. 
Pope, 47 Okl. 383, 148 P 170; Chicago, 
APR AE Co. v. Stibbs, 17 Okl. 97, 87 


Or.—Gile v. Lasselle, 89 Or. 107, 
171 P 741; Marks v. Columbia County 
Lumber Co., 77 Or. 22, 149 P 1041, 
AnnCas1917A 306; Everart v. Fischer, 
75 Or. 316, 145 P 33, 147 P 189; Dorn 
v. Clarke-Woodward Drug Co., 65 Or. 
516, 1383 P 351; Henry v. Harker, 61 
Or, 276, 118 P 205, 122 P 298; Pointer 
v. Klamath Falls Land Co., 59 Or. 438, 
117 P 605, AnnCas1913C 1076; Colum- 
bia Valley Trust Co. v. Smith, 56 Or. 
6, 107 P 465; Montgomery v. Somers, 
50 Or. 259, 90 P 674; Pacific Livestock 
Co.'v. Murray, 45 Or. 103, 76 P 1079. 

Pa.—Hufnagle v. Delaware, etc., 
Co., 227.Pa. 476, 76 A 205, 40 LRANS 
982, 19 AnnCas 850; Philadelphia v. 
Dobbins, 24 Pa. Super. 136; Omen-, 
setter v. Kemper, 6 Pa. Super. 309, 
41 WklyNC 501. 

Philippine.—Santos v. Insular Col- 
lector of Customs, 26 Philippine 619. 

R. I.—Canham v. Rhode Island Co., 
85 R. I. 177, 85 A 1050; Eastman v. 
Dunn, 34 R. I. 416, 88 A 1057; Warren 
v. Warren, 33 TT 380 A e593: 
Granite Bldg. Corp. v. Greene, 25 R. 
I. 586, 57 A 649. 

S. C.—Fowler v. New York L. Ins. 
Co., 107 S. C. 21, 91 SE 1043; Metz 
v. Metz, 106 S.C. 514, 91 SE 864; 
Layton v. Lewis, 102 S. C. 142, 86 
SE 483; Entzminger v. Seaboard Air 
Line R. Co., 79 S. C. 151, 60 SE 441. 

Ss. D.—Chaplin v. Mutual Cash 
Guaranty F. Ins. Co., 26 S. D. 632, 


129 NW 238; Wyckoff v. Kerr, 24 
S. D. 241,123 NW 733. 
Tenn.—Cumberland Tel., etc., Co. 


v. Peacher Mill Co., 129 Tenn. 374, 
164 SW 1145, LRA1915A 1045; Mem- 
phis St. R. Co. v. Hicks, 1 Tenn. Civ. 
A. 513; Owen v. Jackson R., etc., Co., 
1 Tenn. Civ. A. 413; Cumberland Tel., 
ae Co. v. Stoneking, 1 Tenn. Civ. A. 
4 


Tex.—International, etc., R. Co. v. 
Goswick, 98 Tex. 477, 85 SW 785 [aff 
(Civ. A.) 88 SW 4231; Schmick v. 
Noel, 72 Tex. 1, 8 SW 83; Frost v. 
Smith, (Civ. A.) 207 SW 392; Daley 
v. Whitacre, (Civ. A.) 207 SW 350; 
Lumsden v. Jones, (Civ, A.) 205 SW 
375; Federal Ins. Co. v. Munden, (Civ. 
A.) 203 SW 917, 919 [quot Cyc]; Mis- 
souri, etc., R. Co. v. Grimes, (Civ. A.) 
196 SW 691; Texas, etc., R. Co, v. 
Timberlake, (Civ. A.) 192 SW 356; 
Missouri, ete., R. Co. v. Gilcrease, 
(Civ. A.) 187 SW .714; Brady v. 
Richey, (Civ. A.) 187 SW 508; Kansas 
City, ete., R. Co. v. Corn, (Civ. A.) 186 
SW. 807; Da Moth v. Hillsboro In- 
dependent School Dist., (Civ. A.) 186 
SW 487; Hodges v. Swastika Oil Co., 
(Civ. A.) 185 SW 369; Galveston, 
etc., R. Co. v. Vogt, (Civ. A.) 181 SW 
841; Amarillo First State Bank v. 
Cooper, (Civ. A.) 179 SW 295; Pecos, 
etc., R. Co. v. Holmes, (Civ. A.) 177 
SW 505; Milner v. Sims, (Civ. A.) 
171 SW 784; W. R. Case, etc., Cutlery 
Co. v. Folsom, (Civ. A.) 170 SW 1066: 
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regarded as proper to adopt the same course as to 
facts which are highly material to the issue.® 
rule is not, however, absolute, for it frequently oc- 
curs that the only possible or practical method of 


making proof of the fact in issue 


Kansas City Southern R. Co. v. Car- 
ter, (Civ. A.) 166 SW 115; El Paso 
Electric R. Co. v. Davidson, (Civ. A.) 
162 SW 987; Long v. Smith, (Civ. A.) 
162 SW 25; Putnam Land, etc., Co. 
v. Elser, (Civ. A.) 159 SW 190; Texas, 
etc., R. Co. v. Crowder, (Civ. A.) 157 
SW 281; Texas, etc., R. Co. v. Tom- 
linson, (Civ. A.) 157 SW 278; Houston 
Belt, etc., R. Co. v. Stephens, (Civ. 
A.) 155 SW 703; Southern Kansas 
R. Co. v. McSwain, 55 Tex. Civ. A. 
317, 118 SW 874; St. oer Otc: nt: 


Co. v. May, 53 Tex. Civ. 267, 115 
SW 900;. Galveston, etc., ee Co. Ws 
Henefy, (Civ. A.) 115 SW 57; Good- 


son v. Fitzgerald, 52 Tex. Civ. A. 329, 
115 SW 50; Metropolitan L. Ins. Co. 
v. Wagener, 50 Tex. Civ. A. 233, 109 
SW 1120; Thompson v. Galveston, 
etc., R. Co., 48 Tex. Civ. A. 284, 106 
SW 910; Houston, etc., R. Co. v. Mc- 
Hale, 47 Tex. Civ. A. wey 105 SW 
1149; Galveston, etc., Conve Ale 
berti, 47 Tex. Civ. A. 9° 103 SW 699; 
Texas, etc., R. Co. v. Slator, (Civ. A.) 
102 SW 156; San Antonio Tract. Co. 
vo. (Kumpt, (Civ. (A:) 99°°SW) 863; 
Houston, etc., R. Co. v. Schuttee, 
(Civ. A.) 91 SW 806; Citizens’ R. Co. 
v. Robertson, 41 Tex. Civ. A. 324, 91 
SW 609; Texas, etc., R. Co. v. Felker, 
40 Tex. Civ. A. 604, 90 SW 530; Gulf, 
etc. ch. 'Co.cv. (Hays, 40. Tex.Civ. A. 
162, 89 SW 29; Quinn v. Galveston, 
ete., “R.€o., (Civ. A.) (84, SW>395; 
BPlliott v. Ferguson, 37 Tex. Civ. A. 
40, 883 SW 56; Bonn vy. Galveston, etc., 
R. Co., (Civ. A.) 82 SW 808; Oakes v. 
Prather, (Civ. A.) 81 SW 557; Con- 
sumers’ Cotton Oil Co. v. Jonte, 36 
Tex. Civ. A. 18, 80 SW 847; Texas 
Southern R. Co. v. Long, 35 Tex. 
Civ. A. 339, 80 SW 114; San Antonio, 
etc., R. Co. v. Morgan, 24 Tex. Civ. A. 
58, 58 SW 544; Pioneer Sav., etc., Co. 
v. Peck, 20 Tex. Civ. A. 111, 49 SW 
160; German Ins. Co. v. Pearlstone, 
18 Tex. Civ. A. 706, 45 SW 832; Bug- 
bee Land, etc., Co. v. Brents, (Civ. A.) 
31 SW 695. 

Utah.—Roberts v. Salt Lake, etc., 
R. Co., 176 P 856; Sweet v. Salt Lake 
City, 43 Utah 306, 134 P 1167; Swan 
v. Salt Lake, etc., R. Co., 41 Utah 518, 
127 P 267; Herndon yv. Salt Lake City, 
34 Utah 65, 95 P 646, 131 AmSR 827; 
Johnson v. Union Pac. Coal Co., 28 
Utah 46, 76 P 1089, 67 LRA 506; 
Saunders v. Sg ia PacieCo. a Lo 
Utah 334, 49 P 646. 

Vt.—Rogers v. Bigelow, 90 Vt. 41, 
96 A 417; Fadden v. McKinney, 87 
Vt. 316, 89 A 351. 

Va—Sutherland v. Gent, 116 Va. 
783, 82 SE 71 

Wash. er evean Vv. ears Base- 
ball Club Assoc., 177 P 776; Ander- 
son v. Seattle Park Cones Wash. 575, 
140. P 698; Auditorium Theatre Co. 
v. Oregon-Washington Reet. «Sor, 
77 Wash. 277, 137 P 489; Mckay v. 
Seattle Electric Co., 76 Wash. 257, 
136 P 184; Johnson v. Anderson, 61 
Wash. 100, 111 P 1063. 

W. Va.—Colebank v. Standard Gar- 
age Co., 75 W. Va. 389, 84 SE 1051; 
Mylius Vv. Raine-Andrew Lumber Co. 
69 W. Va. 346, 71 SH 404, 

Wis.—Sullivan v. Minneapolis, etc., 
Re Cons LOC Wis: v5 185) 167, UNIWiredal: 
Casson v. Schoenfeld, 166 Wis. 401, 
166 NW 23, 25, LRAI918C 162 [cit 
Cyels Bonnell v. Chicago, etc., R. Co., 
158 Wis. 153, 147 NW 1046; "Hite v. 
Keene, 149 Wis. 207, 134 NW 383, 135 
NW 354, AnnCas1913D 251; Korn v. 
Pfister, etce., Leather Co., 147 Wis. 
526, 133 NW 586; Benson v. Superior 
Mfg. Co., 147 Wis. 20, 1382 NW 633; 
Hamann v. Milwaukee ‘Bridge Cos 127 
Wis. 550, 106 NW 1081, 7 AnnCas 458; 
Anderson v. Chicago Brass Co., 127 
Wis. 273, 106 NW 1077; Olwell v. 
Skobis, 126 Wis. 308, 105 NW 777; 
Johnson v. Highland, 124 Wis. 597, 
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is by means of 


102 NW 1085; Veerhusen v. Chicago, 
etc., R. Co., 53 Wis. 689, 11 NW 433; 
Wylie v. Wausau, 48 Wis. 506, 4 NW 
682; Mellor v. Utica, 48 Wis. 457, 4 
NW 65 

Hy deo v. Wright, R. & R. 339. 

N. B.—Courser v. Kirkbride, 23 N. 
ae ic Key v. Thomson, 13 N. B> 


22 

“The jury can not be aided by the 
opinions of those who are not triers 
of the facts as to the very issues 
which the jury is itself sworn to 
determine from evidence.’ Fowler v. 
Delaplain, 79 Oh. St. 279, 285, 87 NE 
260, 21 LRANS 100. 

“It has never been held that a 
witness may usurp the function of 
the jury—or the court, when it 
passes on the facts—by stating his 
conclusion as to the very fact in 
issue between the parties. The rul- 
ings have been to the contrary.” 
Brandon v. Progress Distilling Co., 
167 Ala. 365, 368, 52 S 640. 

[a] Circumstantial evidence.— 
When the evidence of a fact in issue 
is circumstantial the jury may fairly 
be assumed to be capable, in a ma- 
jority of cases, of drawing a reason- 
able inference for themselves. Atna 
L. Ins. Co. v. Kaiser, 115. Ky. 5395 74 
SW 203, 24 KyL 2454 

[b] “Might, ey “could, » or “would.” 
—A question to an expert whether 
the injuries described ‘‘might, could 
or would” have resulted in the para- 
lyzed condition of the person injured 
was not objectionable, as invading 
the province of the jury by including 
the word “would.” Taylor v. Metro- 
politan St. R. Co., 256 Mo. 191, 165 
SW 327. 

9. U. S.—Northern Pac. R. Co. v. 
Hayes, 87 Fed. 129, 30 CCA 576. 


Ala.—Pope v. State, 181 Ala. 19, 
61 S 263. 
Ark.—St. Louis, etc., R. Co. v. Os- 


borne, 95 Ark, 310, 129 SW 587. 


Conn.—Brennan v. Berlin Iron 


Bridge Co., 74 Conn. 382, 50 A 1030. 
Del. — Seininski v. "Wilmington 
Leather Co., 26 Del. 288, 83 A 20; 


Wilcox v. Wilmington City R.1Co., 
18 Del. 157, 44 A 686. 

Ga.—O’Neill Mfg. Co., v. Harris, 
127 Ga. 640, 56 SE 739; Southern Cot- 
ton Oil Co. v. Skipper, 125 Ga. 368, 
54 SE 110; Central of Georgia R. Co. 
v. Bagley, 121 Ga. 781, 49 SE 780. 

Ill.— Chicago, ete., R. Co. v. Kuck- 
kuck, 197 Ill. 304, 64 NE 358. 

Ind.—Ambre v. Postal Tel. Cable 
Co., 48 Ind. A. 47, 86 NE 871. 

Iowa.—Suddeth v. Boone, 121 Iowa 
258, 96 NW 8538; Thayer v. Smoky 
Hollow Coal Co., 121 Iowa 121, 96 NW 
tp 


Ky. —Jones Lumber Co. v. Howard, 
142 Ky. 346, 134 SW 133; Vollman 
Buggy Body "Co. v. Spry, 80 SW 1092, 
26 KyL 228. 

Ht ne pred ag v. Parce, 37 La. Ann. 

Md.—Fletcher v. Dixon, 107 Md. 
420, 68 A 875. 

Mass.—Boisvert v. Ward, 199 Mass. 
594, 85 NE 849. 

Mich.—Mack vy. Cole, 130 Mich. 84, 
89 NW 564. 

Minn.—Vant Hul v. Great North- 
ern R. Co., 90 Minn. 329, 96 NW 789. 

Mo..—Dammann y. St. Louis, 152 
Mo. 186, 53 SW 932; Brookfield v. 
Seely College, 189 Mo. A. -339, 123 

Mont.—State v. Reed, 53 peat 292, 
163) Py Anas -AnnCas1917E 783. 

Nebr.--Jensen v. Halstead, 61 Nebr. 
249, 85 NW 78; Martin v. Connell, 3 
Nebr. (Unoff.) 240, 91 NW 516. 

N. Y.—Ferguson v. Hubbell, 97 N. 
Y. 507, 49 AmR 544; Carron v. "Stand- 
ard Refrigerator Co., 122 App. Div. 
296, 106) NYS 2723; ‘Clary-Squire Vv. 
Press Pub. Co., 58 App. Div. 362, 68 
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opinion evidence.?® 

Issue as to Damages—(1) When 
Opinion Rejected. As a general rule a witness, even 
though he be a plaintiff seeking to recover,1! cannot 
state his conclusion as to the amount of damage 


NYS 1028; Rowley v. Parsons, 45 
App. Div. 174, 61 NYS 392. 

N. C.—State v. McLaughlin, 126 
N: C. 1080, 35 SH 1037. 

Oh.—Seville v. State, 49 Oh. St. 117, 
30 NE 621, 15 LRA 516. 

Ok1.—Continental Casualty Co. v. 
Owen, 88 Okl. 107, 131 P 1084. 

Pa.—Reiter v. McJunkin, 194 Pa. 
301, 45 A 46. 

s. C.—Entzminger v. Seaboard Air 
Line R. Co., 79 S. C. 151, 60 SEH 441. 

Tex.—Haynie Vv. Baylor, 18 Tex. 
498; Federal Ins. Co. v. Munden, (Civ. 
A.) 203 SW 917; Smith v. Guerre, 
(Civ. A.) 175 SW 1093; Freeman 
v. Taylor, 59 ‘Tex! Civ. Av79, 125 ‘Siw. 
613; Houston, ete., R. Co. v. Hanks, 
58 Tex: Civ: |A...298, 124 (SW 136; 
Houston, etc., R. Co. v. Schutte, (Civ. 
A.) 97 Sw 806; Galveston, etc., R. 
Co. v. English, (Civ. A.) 59 SW 626. 

Vt.—State v. Gorham, 67 Vt. 365, 
31 A 845. 

Va.—Virginia L. Ins. Co. v. Hair- 
ston, 108 Va. 832, 62 SE 1057; Inter- 
state Coal, etc., Co. v. Clintwood Coal, 
etc., Co., 105 Va. 574, 54 SE 593. 

Wash.—Pearson y. Alaska Pac. SS. 
Co At Wash. 560, 99 P 753, 130 AmSR 

Wis.—Schultz v. Frankfort Mar. 
Acc., etc., Ins. Co., 1389 NW 386; Mc- 
Kone v. Metropolitan L. Ins. Co., 131 
Wis. 248, 110 NW 472; Zitske v. 
Grohn, 128 Wis. 159, 107 NW 20. 

[a] When the fact is merely rele- 
vant the inference may be competent. 
Ohio, ete., Torpedo Co. v. Fishburn, 
Le, St. 608, 56 NE 457, 76 AmSR. 

10. U. S.—Eastern Transp. Line v. 
Hope, 95 U.S: 29%, 24 L. ed. 477; 
Western Coal, ete., Co. v. Berberich, 
94 Fed. 329, 36 CCA 3864; Baltimore 
Fireman’s Ins. Co. v. J. H. Mohlman 
Co., 91 Fed. 85, 38 CCA 347. 

Ind.—Indiana Bituminous Coal Co. 
v. Buffey, 28 Ind. A. 108, 62 NE 279. 

Mass.—Leslie v. Granite R. Co., 172 
Mass. 468, 52 NE 542; Poole v. Dean, 
152 Be 589, 26 NE 406. 

N. Y.—Littlejohn v. Shaw, 159 N. 
Y. 188, 53 NE SE Van Wycklen Vv. 
Brooklyn, 118 N, Y. 424, 24 NE 179; 
Cornish v. Farm Buildings F. Ins. 
Cor, WON. YS 205% eeUieReD v. New 
York Cent. R. Co, 23 IN, 42. 

Tex.—International, noe R.aCo.-v. 
Mills, (Civ. A.) 78 Sw Lats; "Galveston, 
ee R. Co. v. Bohan, (Civ. A.) 47 SW 

Wis.—Daly v. Milwaukee, 103 Wis. 
588, 79 NW 752. 

See infra § 554 et seq. | 

“We are not prepared to say, if 
everything else is eliminated except 
that upon which the witness is com- 
petent to give an opinion, that a ques- 
tion becomes incompetent merely be- 
cause it calls for an answer to the 
remaining part of the question to 
be answered by the jury.” Poole v. 
Dean, 152 Mass. 589, 591, 26 NE 406. 

11. Ala.—Troy Lumber, etc., Co. 
v. Boswell, 186 Ala. 409, 65 S 141; 
i ates v. Ramage, 97 Ala. 666, 11 

16 


Ark.—St. Louis, ete, R. Co. v. 
Jones, 59 Ark. 105, 26 SW 595; Little 
Rock, etce., R. Co. v. Haynes, 47 Ark. 
497, 1 SW 774. 

Cal.—Henderson v. Northam, 176 
Cal. 498, 168 P 1044; Razzo v. Varni, 
21 2P 7625 

Ga.—Central R. Co. Senn, 73 Ga. 
705; Central R., etc., Co. Vv. Kelly, 58 
Ga. 107; Gilbert v. Cherry, 57 °Ga, 128; 

Ida.— Axtell v. Northern Pac. R. 
Co., 9 Ida. 392, 74 P 1075. 

Til. Chicago, ete., R. Co. v. Rob- 


erts, 35 Ill. A. 187; Keith v. Bliss, 10 
Ill. A. 424. 

Ind.—Ohio, ete., R. Co. v. Nickless, 
71 Ind. 271; Baltimore, CLC okey eee Or 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 598] 


EVIDENCE 


[220.5.] 505 


which has been suffered by reason of a legal wrong,’? | such as the taking of land for a railroad, or high- 


v. Stoner, 59 Ind. ot Ross v. Stock- 
well, 19 Ind. A, 86, 9'NE 50. 

Towa.—-Lewis eS eh ict Ins. 
Co., 71 Iowa 97, 32 NW 

Kan _—Atchison, etc., i Oo, v. Wil- 
kinson, 55 Kan. 83, 39 P 1043; Upcher 
Vv. Oberlender, 50. Kan. 3815, 31 P 1080; 
Tefft v. Wilcox, 6 Kan. 

Ky.—Cincinnati, etc; SoRa 7 Co! 
a ee aa ag 142 Ky. "814, 135 sw 

Mass.—Whipple v. Rich, 180 Mass. 
477, 68 NE 5. 

Mich.—Howell v. Medler, 41 Mich. 
641, 2 NW 911 

Mo.—Hurt v. St. Louis, etc., R. Co. 
94 Mo. 255, 7 SW 1, 4 AmSR 374; 
Williams v. Dent Iron Co., 30 Mo. AN 
662; Smith v. Young, 26 Mo. A. bios 
Birney v. Wabash, etc., R. Co., 20 Mo. 


Nebr.—Lincoln, ete, R. Co. v. 
Sutherland, 44 Nebr. 526, 62 NW 859; 
Wellington v. Moore, 37 Nebr. 560, 
56 NW 200; Burlington, etc., R. Co. 
v. Beebe, 14’ Nebr. 463, 16 NW 747. 

N. Y.—Moran v. Standard Oil Co., 
PATE ING Ge TW OE ye IND Dh OAM Mien ang} 
App. Div. 894, 187 NYS 1130]; Avery 

_v. New York Cent., ete, R. Co., 121 
N. Y. 31, 24 NE 20; Green v. Plank, 
48 N. Y. 669. 

Okl.—Willet v. Johnson, 13 OkI. 
563, 76 P 174; Tootle v. Kent, 12 Ok). 
Ci4213 & 310. 

Or==U48! we McCann, 40 Or. 13, 66 
422 GOs 

C.—Roundtree v. pepe etc., 
Et, Sao 72, S. C. 474, 52 SH 231 

Ss. D.— Tenney v. Rapid City, 17 
S. D. 283, 96 NW 96; Webster v. 
White, 8 S5 Ds 479, 66 Nw 1145. 

Tex.— Boyd v. Schreiner, (Civ. A.) 
116 SW 100; Landrum v. Wells, 7 
Tex. Civ. A. 625, 26 SW 1001. 

Vt.—Bain v. Cushman, 60 Vt. 343, 
15 A 171. 

Wash.—De Wald v. ingle, a Wash. 
616, 72 P 469, 96 AmSR 
5 Wis.—Churehill Vv. Price. “44 Wis. 
4 

[a] Breach of covenant in lease.— 
Ross v. Stockwell, 19 Ind. A. 86, 49 
NE 50. 

[b] 
v. Burlington Ins. Co., 


32 NW 190 

[c] Loss of services.—Chicago, 
etc., R. Co. v. Roberts, 35 Ill. A. 137 
(wife); Hurt v. St. Louis, etc., R. Co., 


94 Mo. 255, 7 SW 1, 4 AmSR 374 


(child). ; 
[ad] Seduction.—Smith v. Young, 
6 


Mo. A. 575. 

[e] Defects in goods purchased.— 
Plaintiff’s testimony, in effect his 
opinion, instead of a statement of 
the premises, as to the amount of 
damages from losses of customers 
through defective goods bought by 
him of defendant, the very question 
for the jury, is incompetent. Moran 
ve. Standard s@il1Co., 204) Ney Y..c187, 
105 NE 217 [rev 153 App. Div. 894, 
137 NYS 1130]. 

[f]1 A question asked by the court 
of plaintiff, as to the amount of his 
damages was improper because “it 
called for the conclusion of the wit- 
ness on a matter the court was to 
determine itself after all the facts 
in the case had been given.’ Man- 
ning v. Maas, 2 Misc. 266, 21 NYS 959. 

fe] In South Carolina (1) the rule 
seems to be that plaintiff may give 
an opinion as to the total of the dam- 
ages sustained. Rountree v. Charles- 
ton, etc., R. Co., 72 S. C. 474, 52 SH 
231. (2) But it has been held, in an 
action for breach of contract, that 
plaintiff should not give an opinion 
without including the items of dam- 
age. Mauldin v. Seaboard Air Line 
HAG On isi ou CG. 90 205 Hy Oe 

12.” Ala——Alabama Power Co. v. 
Carden, 189 Ala. 384, 66 S 596; 
Huntsville v. Pulley, 187 Ala. 367, 65 
S 405; Atlanta, etc., R. Co. v. Brown, 
158 Ala. 607, 48 S 73; Seaboard Air 
Line R. Co. v. Brown, 158 Ala. 630, 
48 S 48; Trammell v. Ramage, 97 Ala. 
666, 118 916; Hames v. Brownlee, 63 
Ala. 2775 Donnell v. Jones, 13 Ala. 
490, 48 AmD 59, 


Damage by tornado.—Lewis 
71 Iowa 97, 


Ark.—St. Louis, ete., R. Co. 
Brooksher, 86 Ark. Chile {oo Sw 1169; 
St. Louis, ete., R. Co. v. Law, 68 Ark. 
Pyliseo la SW 258; Little Rock, etc., R. 
Co. v. Haynes, 47 Ark, 497, 1 SW 774, 

Colo.—Old v. Keener, 22 Colo. 6, 43 
Pr 

Ga,.—Butler vy. Sansone, 144 Ga. 553, 
87 SE 771; McCrary v. Pritchard, 119 
Ga. 876, 47 SE 341; Woodward v. 
Gates, 38 Ga. 2053 Copeland Ve DY US, 
21 Ga. A. 485, 94 SE 633. 

Tl.—Springfield, ete., Tract. Co: v. 
Warrick, 249 Ill. 470, 94 NE 933, Ann 
Cas1912A 187; Birmingham eins. 
Co. v. Pulver, 126 Ill, 329, 18 NE 804, 
9 AmSR 598. 

Ind.—Pittsburgh, ete, R. Co. v. 
Hixon, 79 Ind. 111; Noah v. Angle, 63 
Ind. 495: Bissell v. Wert, 35 Ind. 54; 
New Albany, ete., R. Co. Ve Cae, 19 
Ind. 315; Evansville, ete., Straight 
Line R. Co. v. Cochran, 10 Ind. 560; 
Louisville, ete. R. Co. v. Sparks, 12 
Ind. A. 410, 40 NE 546; Toledo, etce., 
ree v. Jackson, 5 Ind. A. 547, 32 NE 

Iowa.—Harrison v. Iowa Midland 
R. Co., 36 Iowa 623; Cannon v. Iowa 
City, 34 Iowa 203; Russell v. Burl- 
ington, 30 Iowa 262; Grinnell v. Mis- 
sissippi, etc., R. Co., 18 Iowa 570; 
Whitmore v. Bowman, 4 Greene 148; 
Thomas yv. Isett, 1 Greene 470. 

Kan.—Atchison, ete., R. Co. v. Wil- 
kinson, 55 Kan, 83, 39 P 1043; Sharon 
Town Co. v. Morris, 39 Kan. 377, 18 P 
230; Atchison, ete., R. Co. v. Snede- 
ger, 5 Kan. A. 700, 49 P1038. 

Ky.—Adkins v. Kendrick, 131 Ky. 
, tts SW 814. 
sou .—Bonner v. Copley, 15 La. Ann. 

Md.—Western Maryland R. Co. v. 
Jacques, 129 Md. 400, 99 A 549; Balti- 
more Belt R. Co. v. Sattler, 102 Md. 
595, 62 A 1125, 64 A 507; Baltimore 
Belt R. Co. v. Sattler, 100 Md. 306, 
59 A 654, 3AnnCas 660. 

Mich.—Michigan Southern, etc., R. 
Co. v. McDonough, 21 Mich. 165, 4 
AmR 466. ' 

Minn.—Sowers v. Dukes, 8 Minn. 

Mo.—Nestlehut v. De Soto, (A.) 
202 SW 425; Stone v. St. Louis, etc., 
R,.Co., (A.) 129 SW 1074; Owen v. 
Chicago, ete., R. Co., 109 Mo. A. 608, 
83 SW 92; Watkins v. St. Louis, etc., 
R. Co., 44 Mo. A. 245; Kennedy v. 
Holladay, 25 Mo. A. 503; White v. 
Stoner, 18 Mo. A. 540. 

Nebr.—McCook v. McAdams, 176 
Nebr. 1, 106 NW 988, 110 NW 1005, 
114 NW 596; Read v. Valley Land, 
ete., Co., 66 Nebr. 423, 92 NW 622; 
Piper v. Woolman, 43 Nebr. 280, 61 
NW 588; Burlington, EUG. ppeys Co. v. 
Schluntz, 14 Nebr. 421, 16 NW 420. 

N. Y.— Beardsley Vv. Lehigh Valley 
R. Co., 142 N. Y. 173, 36 NE 877; Rob- 
erts v. New York EL. R. Cox 128 N. Y. 
455, 28 NE 486, 13 LRA 499; Green v. 
Plank, 48 N. ve 669; Marcly v. Shults, 
29 N. Y. 346; Van Deusen v. Young, 
29 N. Y. 9; Charman vy. Hibbler, 31 
App. Div. 477, 52 NYS 212; Burditt 
v. New York Cent., ete., R. Co.,. 71 
Hun 361,.24 NYS 1137; Newton v. 
Fordham, 7 Hun 58; Simons v. Mon- 
Ler ucw, Barb. 419; Dolittle v. Eddy, 7 
Barb. 74; Harger v. Edmonds, 4 Barb. 
256; Hudson v. Caryl, 2 Thomps. & 
©. 345; Duff v. Lyon, 1 HE. D. Smith 
536; Rauch v. New York, etc., R. Co., 
2 NYS 108; Norman vy. Wells, 17 


Wend. 136. 
N. D.—Raymond vy. Edelbrock, 15 
Ra eCOn aN: 


N. D. 231, 107 NW 194. 

Oh.—Columbus,_ etc., 

Gardner, 45 Oh. St. 309, 13 NE. 69; 
Alexander v. Jacoby, 23 Oh. St. 358. 

Okl.—Kansas City Southern R. Co. 
v. Hurley, 160 P 910; Clarke v. Uih- 
lein, 52 Okl. 48, 152 P 589. 

Or. —Montgomery v. Somers, 50 Or. 
259, 90 P 674; Pacific Livestock Co. 
Vv. Murray, 45 Or. Osea Osage ee 
Burton v. Severance, 22 Or. One 
200. 

Tex.—Galveston, ete., R. Co. v. 
Wesch, 85 Tex. 593, 22 SW 957 [rev 
(Civ. A.) 21 SW 63]; Houston, etc., 
R. Co. v. Burke, 55 Tex, 323, 40 AmR 


808; Clardy v. Callicoate, 24 Tex. 
170; Taylor v. Long, 16 SW 1084; Lee 
v. Wilkins, 1 Tex. Unrep. Cas. 287; 
Palatine Ins. Co. v. Griffin, (Civ. A.) 
202 SW 1014; Hubank v. Bostick, 
ee A.) 194 SW 214; Ft. Worth, etc., 

Co. v. Gatewood, (Civ. A.) 185 SW 
$805 Galveston Tribune v. Johnson, 
(Civ. A.) 141 SW 302; International, 
etc., R. Co. v. Fickey, 59 Tex cive A. 
133, 125° SW 327; Bell County vv 
Flint, (Cine ADT ot Sw 329; Gulf, pics 
R. Co. v. Burroughs, 27 Tex. Civ. A! 
422, 66 SW 838; Gulf, etc., R. Co, v. 
White, (Civ. A.) 32 SW 322; Ft. 
Worth, ete. R. Co. vy. Ward, 2 Tex: 
Civ. A. 598, 21 SW 607; Thompson Vv. 
Miller, 1 Tex. A. Civ. Gas. § 1109. 

a Wash. .—Ferguson v. Tobey, 1 Wash. 

W. Va.—Neeley v. Cameron, 71 W. 
Va. 144, 75 SE 113. 

Wis.—-Blair v. Milwaukee, etc., R. 
Co., 20° Wis. 262 

“Tt_is snot} ‘as ‘a general rule, per- 
missible for a witness to estimate 
the damages a party has sustained 
by the doing or omitting to do a par- 
ticular act. That is not a fact, but 
a matter of opinion, to be deduced 
from competent evidence by the court 
or jury trying the issues of fact.” 
St. Louis, etc., R. Co, v. Law, 68 Ark. 
218, 223, 57 SW 258. 

aN witness is never permitted to 
estimate the amount of damages 
which a party has sustained by the 
doing, or not doing, of a particular 
act. That is the province of the 
jury, and a witness cannot be allowed 
to usurp it. He may state facts 
showing the extent of the damages 
and any other pertinent matters. But 
the measuring of the amount of dam- 
ages in dollars and cents is not a 
fact. It is a matter of opinion or 
speculation.” Little Rock, etce., 

Co. v. Haynes, 47 Ark, 497, 501, i's 
774 [quot Chicago, etc., 2 "Co 
Teese, 42 Okl. 188, 191, 144 P 1166, 5S 
LRANS 167]. 

{a] The relative damage caused by 
two acts cannot be stated. Bath v. 
Houston, .ete., Rw .Coi, (Lex. Civ... As) 
78 SW 993 (handling cotton for two 
or three days by a railroad company 
as compared to exposure for three 
months in the open air). 

{b] Damage to credit.—A witness 
having knowledge of the collective 
fact of credit may testify to the in- 
ferential fact of damage to credit, 
but not to its extent. Bell v. Seals 
Piano, etc., Co., (Ala.) 78 S 806. 

[ce] Additional reasons for rejec- 
tion.— (1) Where the statement is 
not so much an inference or estimate 
as a conclusion based in part upon 
unsworn statements, additional rea- 


son is furnished for rejecting it. 
Johnson v. Beaney, 9 Ill. A. 64. An 
additional objection also exists: (2) 


Where the question cannot be cover- 
ed by a single answer. Michigan 
Southern, ete., R. Co. v. McDonough, 
21 Mich. 165, 4 AmR 466. (3) Where 
the matter is largely one of conjéct- 
ure. Friedenwald v. Baltimore, 74 
Md. 116, 21° A 555 ‘Qadies using 
street); Chesapeake, etc., Tel. Co. v. 
Mackenzie, 74 Md. 36, Bil IN 690, 28 
AmSR 219; Harpending v. Shoema- 
ker, 37 Barb. (N. Y.) 270 (amount of 
crop); Devlin v. New York, 4 Misc. 
106, 93 NYS 888 (profit under a con- 
tract). (4) The possibility of pro- 
curing or the actual introduction into 
the case of better evidence also con- 
duces to the rejection of the conclu- 
sion. Lewis v. Burlington Ins. Co., 
71 Iowa 97, 32 NW 190 

13. ‘Ala.—Montgomery, etc., R. Co. 
v. Varner, 19 Ala. 185 

Ga. —Brunswick, etc., R. Co. v. Mc- 
Laren, 47 Ga. 546. 

Tll.__Metropolitan West Side Hl, R. 
Co. v. Dickinson, 161 Ill. 22, 48 NE 
706. 

Inde—Baltimore;, ~ ete. oR. Coy evr 
Johnson, 59 Ind. 247; Evansville, etc., 
Straight. Line R. Co. v. Stringer, 10 
Ind. 551; Hvansville, etc., Straight 
Line R. "Co. v. Fitzpatrick, 10 Ind. 
120. 
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way;4 an injury to the person,!® or to real’® or 
personal? property; the creation of a nuisance ;1® 


v. Des Moines, etc., ! ays Co. v. Keyton, 148 Ala. 675, 41 S 


Iowa.—Britton 
R. Co., 59 Iowa 540, 13 WW 710. 

Kan. —Chicago, "etc., Co. 
Woodward, 48 Kan. 599, Bo P. i146: 
Chicago, etc., R. Co. v. Neiman, 45 
Kan. 533, 26 P 22; Ottawa, aoe Ee 
Cosy. Adolph, 41 Kan, 600, 21 P 643. 

Md.—Baltimore Belt R. Co. Satt- 
ler, 100 Md. 306, 59 A 654, 3 incase 
660. 

Mo.—Union Eli. Co. v. Kansas City 
Suburban Belt R. Co., 33 SW 926 

Nebr.—Burlington, etc., R. Co. Vv. 
White, 28 Nebr. 166, 44 NW 95; Blake- 
ley v. Chicago, etc., R. Co., 25 Nebr. 
207, 40 NW 956; Northeastern Ne- 
braska ee COS NS Frazier, 25 Nebr. 53, 
40 NW 609; Republican Valley R. Co. 
v. Arnold, 13 Nope. 485, 14 NW 478; 
Fremont, ete, R. Co. v. Ward, 11 
Nebr. 597, 10 NW 524. 

N. J.—Laing v. United New Jersey 
R., ete., Co., 54 N. J. L. 576, 25 A 409, 
33’ AmSR 682; ue pipeen Vv. Pennsyl- 
vania R. Co., 51 N. di 42, 15 A 833. 

N. Y.—McGean v. aerbattan R. 
Gon TZN. SS. 219, 22. NB 9573. Hood 
v. New York, etc., mR Cos 180 App. 
Div. 8, 167 NYS 490; Pratt v. New 
York Cent., etc., R. Co., 17 Hun 139, 
28 NYS 463. 

Oh.-—Cleveland, etc., R. Co. v. Ball, 
5 Oh. St. 568; Atlantic, etc., R. Co. v. 
Campbell, 4 Oh. St. 583, 64 "AmD 607. 

Okl.— Wichita Falls, ete., Re Con Ws 
Munsell, 38 Okl. 253, 132 P 906. 

Or.—Pacific R., etc., Co. v. Elmore 
Packing Co., 60 ‘Or. 534, 120 P 389, 
AnnCas1914A 371. 

Pa.—Watson v. Pittsburgh, etc., R. 
Co., 87 Pa. 469. 

Tex.—Dallas Terminal R., etc., Co. 
v. Ardrey, (Civ. A.) 146 SW (618i 
Boyer v. St. Louis, ete., R. Co., (C iv. 
A.) 72 SW 1038. 

fa] Items of damage to land not 
taken cannot be stated. In re New 
York, ete., R. Co., 29 Hun 609. 

14. Hagaman v. Moore, 84 Ind. 
496; Logansport v. MeMillen, 49 Ind. 
493; Roberts v. Brown County, 21 
Kan. 247; Elliott v. Wallowa County, 
57 Or. 236, 109 P 130, AnnCas1913A 
rae Bell County v. Flint, (Tex. Civ. 

As), 91 SW 329. 

15. U. S.—Southern Pac. Co. v. 
Cavin, 144 Fed. 348, 75 CCA 350. 

Ala.—Dunn v. Gunn, 149 Ala. 583, 
42 S 686. 

Ark.—Little Rock, etc., R. Co. v. 
Haynes, 47 Ark. 497, 1 SW 774 

lowa.—Harriman v. New Nonpareil 
Co., 182 Iowa 616, 110 NW_ 33. 

Ky.—Cincinnati, CLOT ey pCOr ein 
Brandenburg, 142 Ky. 814, 135 SW 
296; Adkins v. Kendrick, 131 Ky. 779, 
115 SW_ 814; Muldraughs Hill, etc., 
we Ve Maupin, 1 KyL 404. 

La.—Wilcox v. Leake, 11. La. Ann. 
178. 


Mass.—Whipple v. Rich, 180 Mass. 
477, 63 NE 5. 

Mich.—Hamilton v, Michigan Cent. 
R. Co., 135 Mich. 95, ze NW 392. 

Okl. -_ Chicago, etc., Co. v. Teese, 
42 Okl. 188, 140 P 1186, 52 LRANS 


167. 

Ss. C.—Barnett v. Gottlieb, 98 S. C. 
180, eS SE 406. 

Ss. D.—Tenney v. Rapid City, 96 
NW 96. 

Tex.—Chicago, etc., Co: 

26 Tex. Civ. A. 601, 65 Sw 882. 

Wash.—Kirk v. Seattle Electric 
Go., 58 Wash. 283, 108 P_ 604, 31 
LRANS 991; De Wald v. Ingle, 31 
Wash. 616, 72 P 469, 96 AmSR 927. 

“A witness is never permitted to 
establish the quantum of damage 
which a party may have sustained, 
as it is the province of the jury to 
arrive at the damage sustained from 
the evidence. Nothing could be ac- 
complished by testimony of such 
Opinions and conclusions, except to 
invade the province of the jury.” 
Chicago, etc., R. Co. v. Teese, 42 Okl. 
188, 191, 140 P 1166, 52 LRANS 167. 

16. Ala.—Gosdin Vv. Williams, 151 
Ala. 592, 44 S 611; Central of Georgia 


v. Long, 


EVIDENCE 


Ark,—St. Louis, ete., a Co. v. Hall, 
71 Ark. 302, 74 SW 29 

Ida.—McGuire v. Boat Falls Lum- 
ber, etc., Co., 23 Ida. 608, 131 P 654. 
aes .—Martin v. Porter, 150 Ill. A. 


Ind.—Louisville, ete, R. 
Sparks, 12 Ind. A. 410, 40 NE 546. 

Iowa.—Doty v. Chicago, etc., R. Co., 
137 Iowa 689, 114 NW 522. 

Ky.—Wasioto, etc., R. Co. v. Hen- 
sley, 148 Ky. 366, 146 SW 751. 

Md.—Western Maryland R. Co. v. 
Jacques, 129 Md. 400, 99 A 549; Car- 
ter v. Maryland, etc., R. Co., 112 Md. 
599, 77 A 301; Western Union Tel. Co. 
v. Ring, 102 Ma. 677, 62 A 801, 5 Ann 
Cas" 969); Baltimore Belt R.' Co. v. 
Sattler, 102 Md. 595, 62 A’ 1125, 64 A 
507; Baltimore Belt R. Co. v. Sattler, 
100 Md. 306, 59 A 654, 3 AnnCas 660. 

Mo.—Wiggins v. St. Louis, att AR: 
Co; 119 Mo. A. 492; 95 SW 311. 

Nebr.—Fremont, etce., R. Co. Vv. 
eters oy Nebr. 138, 40 NW 948, 13 
AmSR 4 

Nov — McLeod v. Miller, 153 P 566. 

N. Y.—Parish v. Baird, ACOMN AY 
302, 54 NE 724. 

Okl.—Kansas Ci ty Re ae R. Co. 
v. Hurley, 160 P 91 

Or. ~ Montgomery S: Somers, 50 Or. 
259, 90. P 674 

Pa.—Shuster v. Central Dist., etc., 
Mel Cow 's45Ra. eS. 513, 

R. I.—Taber v. New York, etc., Co., 
28 R. I. 269, 67 A 9. 

Ss C— Wilson Vv. Peeters. R. Co., 
65 S. C. 421, 48 SE 9 

Tex.—Boyd v. Soh fainer (Civ. A.) 
116 SW 100. 

Utah.—Cleary v. Shand, 48 Utah 
640, 161 P 453. 

Wash.—Berg v. Humptulips Boom, 
etc., Impr. Co., 38 Wash. 342, 80 P 528. 

[al Fire.—St. Louis, ete., TCO; 
v. Hall, 71 Ark. 302, 74 SW 393° Wig- 
gins v. St. Louis, etc., RCo. 119 Mo. 
A. 492, 95 SW 311; Wilson v. South- 
ern R. Co., 65 S. C. 421, 43 SE 964. 

ale Overflow.—Central of Georgia 

Co. v. Keyton, 148 Ala, 675, 41 S 
b18s Martin v. Porter, 150 Ill. IN 411; 
International, ete., R. Co. v. Fickey, 
59 Tex. Civ. ‘A. 133, 125 SW 327. 

[ce] Change of grade of highway.— 
Lexington v. Chenault, 151 Ky. 774, 
152 SW 939, 44 LRANS 301. 

[d] Elevated railroad.—Metropol- 
itan West Side El. R. Co. v. Dickin- 
son, 161 Tll. 22, 43 NE 706; Flynn v. 
Kings County El. R. Co., 3 App. Div. 
254, 38 NYS 204. 

[el] Telephone line.—Schuster v. 
Central Dist., etc., Tel. Co., 34 Pa. 
Super. 513. 

{f] Injury to trees.—Western Un- 
ion Tel. Co, v. Ring, 102 Md. 677, 62 A 
801, 5 AnnCas 969. 

fe] Injury to crops.—Louisville, 
ete., R. Co. v. Sparks, 12 Ind. A. 410, 
40 NE 546; Fremont, ete., R. Co. v. 
Marley, 25 "Nebr. 1388, 40 NW 948, 13 
AmSR 482; ee Bee v. Shand, 48 Utah 
640, 161 P 453. 

th] Trespass.—Montgomery v. So- 
mers, 50 Or. 259, 262, 90'P 674 (“It 
is unquestionably the, settled law of 
this State that in actions of this 
character, while a witness may state 
the facts upon which the damage is 
predicated, he cannot give his opin- 
ion as to the amount of the damages 
resulting from a given act, because 
it is the exclusive provinces of the 
jury to ascertain from the facts giv- 
en in evidence the amount of dam- 
ages, under the rules of law given 
to them by the court’’). 

{i] Depreciation in value.—Testi- 
mony as to what extent the use of 
plaintiff’s premises had been depreci- 
ated in value through the rock and 
gravel placed thereon by defendant 
and cutting of a ditch in a river was 
properly excluded. Boyd v. Schrein- 
er, (Tex. Civ. A.) 116 SW 100. 

[i] Rental value and diminution 
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fraud or deceit,?® or the breach of a contract.2° The 
reasons for the rejection are that this is precisely 


thereof cannot be shown by opinion 
evidence. McGean v. Manhattan R. 
Co., 117° N. YY. 219, 22 NE 957. 

17. Ala.—Sloss-Sheffield Steel, 
ete., Co. v. Webb, 184 Ala, 452, 63 ¢ 
518; Atlanta, etc., R. Co. v. Brown, 
158 Ala. 607, 48 S 73; Central of Geor- 

gia R. Co. v. Barnett, 151 Ala. 407, 
44 S 392. 

Ark.—St. Louis, ete., R. Co. v. Ja= 
| cobs, 70 Ark. 401, 68 SW 248. 

Cal.—Henderson vy. Northam, 176 
Cal.°492, 162 P 1044. 

Ga.—Butler v. Sansone, 144 Ga. 553, 
87 SEH 771; Georgia, etc., a COM. 
Temples, 143 Ga. 312, 85 SH 197. 

Ida.—McGuire v. Post Falls Lum- 
ber, etc., Co., 23 Ida. 608, 131 P 654. 
Pi ——Heister v. Crane, 191 Ill. A. 

Mo.—Wieggins v. St. ee Be va R. 
Co., 119 Mo. A. 492, 95 SW 

Nebr.—McCook 'v. reNaarae, 76 
Nebr. 1, 106 NW 988, 110 NW 1005, 
114 NW 596. 

N. Y.—Tutt v. Rensselaer, 126 App. 
Div. 502, 110 NYS 705. 

Okl.—'Tootle v. Kent, 12 Okl. 674, 
73 P 310. 

Or.—Daniels v. Northern Pac. R. 
Corss8Or, 424, Ti Paia7ss 

Pa.—Stevens v. Adams Express 
Co., 55 Pa. Super. 366. 

Tex.—Chicago, et¢., R. Co. v. Kapp, 
(Civ. A.) 117 SW 904; Ft. Worth, etc., 
R. Co. v. Ward, 2 Tex. Civ. A. 598, 21 
SV’ 607. 

Utah.—Cleary v. Shand, 48 Utah 
640, 161 P 453 

Wash. —Berg v. Humptulips Boom, 
etc., Co., 38 Wash. 342, 80 P 528. 

[al Automobile.—Stevens v. Adams 
Express Co., 55 Pa. Super. 366 

[b] Wagon.—Sachs y. Borden 
Condensed Milk Co., 125 NYS 482. 

[c] Cattle—St. Louis, ete., R. Co. 
v. Jacobs, 70 Ark. 401, 68 SW 248; Ft. 
Worth, etc., R. Co. v. Ward, 2 Tex. 
Civ. A. 598, 21 SW 607. 

18. Tennessee Coal, etc., Co. v. Me- 
Million, 161 Ala. 130, 49 S 880; Hunt- 
ington v. Stemen, 37 Ind. A. 553, 77 
NE 407; Thompson v. Pennsylvania 
R. Co., 51 N. J. L. 42, 15 A 833; Boyd 
ioe aa (Tex. Civ. A.) 116 SW 

[a]. Pollution of stream.—Boyd v. 
Schreiner, (Tex. Civ, A.) 116 sw 100. 

[b] Railroad.—The injury to prop- 
erty from smoke, noise, and stench, 
caused by the running of railroad 
trains nearby is not a matter calling 
for the opinion of experts. Thomp- 
son v. Pennsylvania R. Co., 51 N. J. 
L. 42, 15 A 833. 

19. Odell v. Story, 81 Nebr. 437, 
116 NW 269 (in sale of land). 

20. U. S—Memphis v. Brown, 20 
. 289, 22 L. ed. 264; Cincinnati, 
ete., Tract. Co. v. American Bridge 
Co., 202 Fed. 184, 120 CCA 398. 

Ala.—Central of Georgia R. Co. 
Jones, 170 Ala. 611, 54 S509, 37 
LRANS 588; Hardaway-Wright Co. We 
Bradley, 168 Ala. 596, 51 S 21; St. 
Louis, ete., R. Co. v. Cash Grain Co., 
161 Ala. 332, 50 S 81; Young v. Cure= 
ton, 87 Ala. 727, 6 S 352. 
ssnicada cn v. Wallace, 7 Ark. 

Ga.—Foote, etc., Co. v. Malony, 115 
Ga. 985, 42 SH 418; Gilbert v. Cherry, 

Pare 


57 Ga. 128. 

Ill.—Linn vy. rhe Ti. 15; 
Keith v. Bliss, 10 Gi. 

Ind.— Bissell v. Wert, 435° ind, 54; 
Mitchell v. Allison, 29 Ina, 43. 

Iowa.—Barron np Collenbaugh, 114 
Iowa 71, 86 NW 5 

Ky. —Helton v. Senee 135 Ky. 751, 
123 SW 285. 

Mass.—Randall v. Peerless Motor 
Car Co., 212 Mass. 352, 99 NE 221. 

Minn.—Steinbauer  v. Stone, 85. 
Minn. 274, 88 NW 754. 

Miss.—Crystal Spring Ice Co. v.. 
Holliday, 106 Miss. 714, 64 S 658. 

Mo.—Birney v. Wabash, etc., R. Co.,. 
20 Mo. A. 470. 

N. Y.—Moran v. Standard Oil Co.,. 


For later cases, developments and changes in the law see cumulative Annotations/same title, page and note number. 
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the point upon which the jury are to pass,2? and that 
the statement is often rather a conclusion than an 
estimate, and involves establishing or using a legal 
The statement is also open 
to the objections that it will usually involve a con- 
clusion as to whether a person is civilly liable,2# 
and will frequently involve conclusions as to knowl- 
edge,?* motive or purpose,?° or other mental state of 
a person,?® as to whether a contract has been per- 
formed, ?” or even as to whether the provisions of 


standard of liability.22 


211 N. Y. 187, 105 NE 217; Nery. Vv. 
New York Cent., etc., R. Co., 121 N.Y. 
31, 24 NB 20; Morehouse Vv. ‘Mathews, 
2 N. Y. 514; ‘Stevens v. Amsinck, 149 
App. Div. 220, 133 NYS 815; Nash v 

Thousand Islands Steamboat Co}, 124 
App. Div. 148, 108 NYS 336; Francis 
v. Campbell, 68 App. Div. 287, 74 NYS 
246; Thompson v. Dickhart, 66 Barb. 
604; Whitney v. Taylor, 54 Barb. 536; 
Bllsler v. Brooks, 54 N. Y. Super. 73; 
Whiteside v. Connolly, 21 Misc. 19, 
46 NYS 940 [aff 20 Mise. 711, 44 NYS 
1134]; Manning v. Maas, 2 Mise. 266, 
21 NYS 959; Heiman v. Greenberg, 
162 NYS 931; Stevens v. Amsinck, 
149 App. Div. 220, 133 NYS 815; Pihl- 
man v. Connery, 111 NYS 654; Deck- 
er v. Myers, 31 HowPr 372; Lincoln 
oe Saratoga, etc., R. Co., 33 Wend. 


Oh .—Shepherd v. Willis, 19 Oh. 142. 

Okl.—Clarke v. Uihlein, 52 Okl. 48, 
152 P 589. 

Or.—Daniels v. Northern Pac. R. 
Co., 88 Or. 421, 171 P 1178; Hage- 
strom v. Sweeney, 60 Or. 433, 119 P 
Oe U. S. v. McCann, 40 Or. 18, 66 P 


R. I.—Eastman v. Dunn, 34 R. I. 
416, 83 A 1057. 

s. Sore ae v. Seaboard Air Line 
R. Co., 73 S. 9, 52 SE 67%. 

Tex.—St, ae Southwestern R. 
Co. v. Miller, (Civ. A.) 190 SW 819; 
Patterson v. McMinn, (Civ. A.) 152 
SW 2238; Gorham v. Dallas, etc., R. 
Co., 41 Tex. Civ. A. 615, 95 SW 551. 

Utah.—Lashus v. Chamberlain, 5 
Utah 140, 13 P 361. 

‘Wash.—Chureh_ v. Wilkeson-Tripp 
Co., 58 Wash. 262, 108 P 596, 109 P 
113, 137 AmSR 1059. j 

Wis.—Churchill v. Price, 44 Wis. 
540. 

“As a rule, a witness or a party is 
not allowed to testify as to his opin- 
jon of the amount of damages suf- 
‘fered in consequence of a breach of 
contract, or of a wrong the basis of 
the action for damages. Witnesses 
in this matter, as in most others, can 
only testify to the facts, and must 
leave it to the jury to draw the con- 
clusions from the facts. This is 
peculiarly the province of the jury, 
and not that of the witnesses.” St. 
Louis, etc., R. Co. v. Cash Grain Co., 
161 Ala. 332, 335, 50° SPs, 

21. Ala.—Chandler v. Bush, 84 
waives 102, 4 S 207. 

a.—McCrary v. Pritchard, 119 Ga. 
B76 wT SE 341. 

Til.—Chicago, etc., Co. v. Spring- 
field, etc., R. Co., 67 iti. 142. 

Towa.— Hartley v. Keokuk, etce., R. 
‘Co., 85 Iowa 455, 52 NW 352 

Kan. —Chicago, etc., R. Co, v. Mul- 
ler, 45 Kan. 85, 25 P 210; Wichita, 
ee. Ri Cor vn Kuhn, 38 Kan. 675, 17 

322. 


e. 

Md.—Washington, etc., R. Co. v. 
Moss, 130 Md. 198, 100 A 86; Carter 
‘Vv, Maryland, etc., 15, Co., 112 Md. 599, 
Tilerae (OO Ls Baltimore Belt R. Co. v. 
Sattler, 100 Md. 306, 59 A 654, 3 Ann 
‘Cas, 660. 

Mich.—Matter of First St., 58 Mich. 
641, 26 NW 159 

Nebr.—Odell v. Story, 81 Pepe 437, 
116 NW 269; Fremont, etce., Co. v. 
Lamb, 11 Nebr. 592, 10 NW i593; Fre- 
mont, etc., R. Co. v. Whalen, 11 Nebr. 
585, 10 NW 491. 

N. Y.—Schermerhorn vy. Tyler, 11 
Hun 549; Richardson v. Northrup, 66 
Barb. 85. 

Or.—Daniels v. Northern Pac. R. 
on sseOr, 421, 171, P Lis; Pacific 
Livestock Co. v. Murray, 45 Or. 103, 
76 P 1079. 
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Tex.—Kansas City, ete, R. Co. v. 
Corn, (Civ. A.) 186 SW 807; Pecos, 
etc., Co. v. Holmes, (Civ. "A.) 177 
sw’ 505; Gulf, etc., R. Co. v. White, 
(Civ. A.) 32 SW 322; Gulf, etc., R. Co. 
Are Wright, 1 Tex. Civ. A. 402, "21 SW 


Utah.—Andreson v. Ogden Union 
R., ete., Co., 8 Utah 128, 30. P 305. 

[a] Punitive damages are even 
more clearly within the special func- 
tion of the sry, Orme ae v. Bush, 
84 Ala. 102, 4S 2 

22. Bragan Vv. PA dalenateot R., ete., 
Co., 163 Ala. 93, 51 S 30; Harriman 
v. New Nonpareil Co., 132 Iowa 616, 
110 NW 33; Louisville, ete; ER. Co, 
v. Sparks, 12 Ind. A. 410, 40 NE 546; 
De Witt v. Barly, 17 N. Y, 340; More- 
house v. Mathews, 2 N. Y. 514; Nor- 
man v, Wells, 17 Wend. (N. Y.) 1436. 

23. Quincy Gas, etc., Co. v. Bau- 
man, 104 Ill. A. 600 [aft 203 Tll. 295, 
67 NE 807]; Sheldon v. Bigelow, 118 
Iowa 586, 93 NW 701; Sisson v. Yost, 
12 NYS 373; Berryhill v. McKee, 1 
Humphr. (Tenn.) 31, 

24. Union Pac. R. Co. v. O’Brien, 
161 U. S. 451, 16 SCt 618, 40 L. ed. 
766 [aff 49 Fed. 538, 1 CCA 354]; 
Bailey v. State, 107 “Ala. LOL ss'S 
234; Bank of Commerce v. Selden, 1 
Minn. 340. 

25. Ala.—Mobile Furniture Com- 
mission Co, v. Little, 108 Ala. 399, 19 
S 443; Garrett v. Trabue; 82 Ala. 227, 
3 S 149; McCormick v. Joseph, 77 
‘Ala. 236; Baker v. Trotter, 73 Ala. 
277; Herring v. Skaggs, 62 Ala. 180, 
34 AmR 4; Cox v. Whitfield, 18 Ala. 
738; Peake v. Stout, 8 Ala. 647. 

Cal.—Tait v. Hall, 71 Cal. 149, 12 
P 391. 

Conn.—Lovell v. Hammond Co., 66 
Conn. 500, 34 A 511. 

Tl. ——Hoehn Vv. Chicago, ete., R. Co., 
152 Tl. 223, 38 NE 549; Cihak v. 
Klekr, 117 Til. 643, 7 NE i11 {rev 17 
Tll. A. 124]; Ames v. Snider, 69 Ill. 
376; Ryan v. Potwin, 60 Ill. A. 637. 

Iowa.—Starr v. Stevenson, 91 Iowa 
684, 60 NW 217; Carey v. Gunnison, 
51 Iowa 202, 1 NW 510; Locke v. 
Sioux City, etc., R. Co., 46 Iowa 109. 

Mass.—Goodale v. Worcester Ag- 
ricultural Soc., 102 Mass. 401; Lee v. 
Wheeler, 11 Gray 236. 

PA dak aS v. Harris, 12 Minn. 
Mo.—Rimel v. Hayes, 83 Mo. 200. 
Nebr.—Lacey v. Central Nat. Bank, 

4 Nebr. 179. 

N. Bank 


Y.—Manufacturers,’ etc., 


v. Koch, 105 N. Y. 630, 12 NE 9; Bay- |} 


liss v. Cockcroft, 81 N. Y. 363; Dwight 
v. Badgley, 60 Hun 144, 14 NYS 498: 
Filkins v. Baker, 6 Lans. 516; Cluss- 
man v. Merkel, 16 N. Y. Super. 402; 
Everitt v. New York Engraving, etc., 
Co., 14 Mise. 580, 35 NYS 1097 [aff 
19 Misc. 360, 438 NYS 502, 20 Misc. 
548, 46 NYS 434]; Western Nat. Bank 
v. Flanagan, 14 Misc. 317, 35 NYS 
848; Douglass v. Leonard, 17 NYS 591 
[rev i NYS 274]. 

N. ay v. Arthur, 112 N. Cc. 
691, 16 SE 8 

Pa. 6 ee th o Slocum, 115 Pa, 549, 
9 A 259. 

Ss. C.—Simmons Hardware Co. v. 
Greenwood Bank, 41 S. C. 177, 19 SH 
502, 44 AmSR 700. 
fy poumeraing nse v. Walker, 1 Heisk. 

Tex.—Gabel v. Weisensee, 49 Tex. 
131; Hurlbut v. Boaz, 4 Tex. Civ. A. 
371, 23 SW 446. 

Utah.—Watson v. Butterfield Min. 
Co., 24 Utah 222, 66 P 1067. 

Wis.—McKesson_ v. Sherman, 51 
Wis. 3038, 8 NW 200; Flanders v. ’Cot- 
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a will have been followed.2* The same rule applies 
to opinion evidence as to benefits in mitigation of 
damages?® or the absence of damage.®° 

A statement as to the elements of damages is not 
within the evil and is usually received,** but in the 
case of damage to property it has. been held that 
the elements of value cannot be stated.3? 


When Opinion Received. Where 


an estimate of damages is merely a short way of 
stating a difference in value** or the cost of repara- 


trell, 36 Wis... 564; scout Bank v.. 
St. John, 17 Wis. 157 

26. Chicago, Pe R. Co, v.. Kuck- 
kuck, 197 Tl. 304, 64 NE 358; Wabash 

MP Count Smillie, 97 Il. A. 7; Tua 
Fayette R. Co. v. Tucker, 124 Ala. 514, 
27 S 447. 

27. Zimmerman v. Conrad, (Ind. 
A.} 74 SW 139; Githens v. McDonnell, 
24 Ind. A. 395, 56 NE S55 se, FAN) ie 
Anderson Blectric Co. Ws Cleburne 
Water, etc., Co., 23 Tex. Civ. A. 328, 
57 SW 575; German Ins. Co. v. Pearl- 
PLoS, 18 Tex. Civ. A. 706, 45 SW 

28. McFarland v. McFarland, 177 
Th. 208, 52 NE 281, 

29. Des Plaines v. Winkelman, 270 
Thl. 149, 110 NE 417; Hagaman v. 
Moore, 84 Ind. 496; Shaw v. Charles- 
town, 2 Cred (Mass. ) 107; Purdy. v. 
Manhattan R. . Co., 3 Misc. 50, 22, NYS 


30. Mobile Furniture Commn. Co. 

Little, 108 Ala. 399, 19 S 443; Mc- 
Giacon ve. Brown, 10) N.. Yo TL4. 

31. Stewart v. Lanier House: Co., 
75 Ga. 582; Dougherty v. Stewart, 43 
Iowa 648; Republican Valley R. Co, 
v. Linn, 15 Nebr. 234, 18 NW 36; 
Seamans v. Smith, 46 Barb. (N. Y.) 
320; Bloomfield, etc., Natural Gas- 
Light Co. v. Calkins, 1 Thomps. & 
COICNS Yr o49. 

Packard v. Bergen Neck R. Co.,, 
N. J. L. 553, 25 A 506; Ide v: 
eRe etc., R. Co., 83 Vt. 66, 4 & 


33. Ala.—Exchange Underwriters” 
eee v. Bates, 195 Ala. 161, 69 S 

Ark.—St. Louis, ete., Comive 
Brooksher, 86 Ark. ohh 109 Row 1169; 
Fayetteville, etc., R. Co. v. Combs, 
51 Ark. 324, 11 Sw 418; Texas, ete. 
R. Co. v. Kirby, 44 Ark) 103. 

Cal.—Siskiyou County v. Gamlich, 
110 Cal. 94, 42 P 468. 

Colo.—Auckland v. Cree cecee 20: 

Ga.—Central of Georgia Power Co. 
v. Mays, 137 Ga. 120, 72 SE’ 900. 

Ill.— Pike v. Chicago, 155 Til. 656, 
40 NE 567; Eberhart v. Chicago, ete., 
Ri Co., 70 aon 347; Rockford, ete., R. 
Co. v. MeKinley, 64 Ill. 338; Cooper 
v. Randall, 59 Ill. 317. 

Ind.—Muneie Pulp Co. v. Martin, 


| Colo. A. 364, 78 P 1085. 


1164 Ind. 30, 72 NE 882; Brandenburg 
iv. Hittel, 37 NE 329; 


Lafayette v. 
Nagle, 113 Ind. 425, 15 NE 1; Hvans- 
ville, ete., Straight Line R. Co. v. 
Cochran, 10 Ind. 560; Terre Haute, 
ete., R. Co. v.. Walsh, 11 Ind. A. 13, 
388 NE 534; Chieago, etc., R. Co. v. 
Kern, 9 Ind, A. 505, 36 NE 381. 
Towa.—Gilbert v. Chieago, ete. R. 
Co., 156 Iowa 440, 136 NW 911, 916 
[eit Cyc}; Parrott v. Chicago Great 
Western R. Co., 127 Iowa 419, 103 


NW 352; Dalzell v. Davenport, 12 
Towa 437. 

—M. & B. S. R. Co. v. Urban, 
10 Won 1061. 


Me.—Snow v. Boston, etc., R. Co., 
65 Me. 230. 

Mass.—Blaney v. Salem, 160 Mass. 
303, 35 NE 858; Patch v. Boston, 146 
Mass. 62, 57, 14 NE 770; Sexton v. 
North Bridgewater, 116 “Mass. 200; 
Swan v. Middlesex County, 101 Mass. 
173; Shattuck v. Stoneham Branch 
R. Co., 6 Allen 115; Wetherbee v. 
Bennett, 2 Allen 428; Vandine v. Bur- 
pee, 13 Metce. 288, 46 AmD 733. 

Minn.—Sigafoos v. presen oe 
ete., R. Co., 39 Minn. 8, 38 NW 
Cedar Rapids, ete., - Ro Cozy. det 
36 Minn. 546, 33 NW 35; Sherwood 
v. St. Paul, ete., R. Co., 21 Minn. 127; 
Curtis v. St. Paul, etc, R. Co., 20 
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tion,?+ a witness may be permitted to state the 
damages,*° whether there has been any damage,** 
or, on the other hand, an affirmative gain,’ or 
whether any compensation in money could afford 
redress,°* the rule being that the best evidence of 
which the subject will admit is receivable, even 
though it is nothing more than the opinion of well 
The difficulty of stating minute 
constituent facts may make it necessary to receive 
such evidence of damages*® or the offset of benefits,*| 


informed people.®? 


Minn. 28; St. Paul, etc, R. Co. v. 
Murphy, 49 Minn. 500; Lehemicke v.° 
St. Paul, etc., R. Co., 19 Minn. 464; 


R. Co,, 18 
Ward, 17 


Mo.—Wabash R. Co. v. Cockrell, 
192 SW 4438; St. Louis, etc., R. Co. 
v. St. Louis Union Stock Yard Co., 
120 Mo, 541, 25 SW 399; Nevada, etc., 
R. Co. v. De Lissa, 103 Mo. 125, 15 
SW 3:66; Springfield, ete., R. Co. v. 
Calkins, 90 Mo. 538, 8 SW 82; McCrary 
v. Chicago, etc., R. Co., 109 Mo. A. 
567, 838 SW 82; Missouri Fire Clay 
Works v. Bllison, 30 Mo. A, 67. 

N. Y.—Whitmark v. New York El. 
R. Co:, 149-N. Y.393, 44° -NB* 78; 
Nellis v. McCarn, me Barb. 115; Camp 
v. Pulver, 5 Den. 48. 

Okl1.—Diebold Safe, etc., Co. v. Holt, 
4 Okl. 479, 46 P 512 

Or.—Boyd v. Grove, 89 Or. 80, 173 
P 310. 

Pa.—Michael v. Crescent Pipe Line 
Co., 159 Pa. 99, 28 A 204; White Deer 
Creek Impr. Co. v. Sassaman, 67 Pa. 
415; Watson v. Pittsburgh R. Co., 37 
Pa. 469. 

S. C.—Williams v. Columbia Mills 
Co., 100 S. C. 368, 85 SE 160. 

Tex.—Houston, ete, R. Co. v. 
Knapp, 51 Tex. 592; Texas Power, 
etc., Co. v. Roberts, (Civ. A.) 187 SW 
225; Ara v. Rutland, Coe A.) +42 
sw’ 993; St. ouis, ete., Co 
Armstrong, (Civ. A.) 166 ew 366; 
Texas, ete, R. Co. v. Wilson Hack 
Line, 46 Tex. Civ. A. 38, 101 SW 1042; 
Sydney v. Daggett, 29 Tex. Civ. A. 
390, 87 SW 743; Missouri, etc., R. Co. 
v. Woods, (Civ. A.) 31 SW 237. 

Wash.—MecNall v. Sandygren, 100 
Wash. 133, 170 P 561; Johnson v. 
Tacoma, 41 Wash. 51, 82 P 1092; 
Ingram v. Wishkab Boom Co., 35 
Wash. 191, 77 P 34. 

WwW. Va.--Buckhannon, etc., R. Co. 
v. Great Scott Coal, etc., Co., 75 W. 
Va. 423, 83 SE 1031; Hurxthal v. 
St. Lawrence Boom, etce., Co., 65 W. 
Va. 346, 64 SE 355. 

Wis. —-Snyder v. Western Union R. 
Co., 25 Wis. 60. 

“There is manifestly a difference 
in’ stating the value of an article as 
a fact, and giving an‘opinion as to 
the amount of unliquidated or con- 
sequential damages.” Evansville, 
ete., Straight Line R. Co. v. Cochran, 
10 Ind. 560, 561. 

“The witnesses, being competent to 
testify to the value of the land af- 
fected before and after the alteration 
of the highway, might testify to the 
simple question of arithmetic which 
of those two values was the greater, 
in other words, whether the peti- 
tioners’ estate was benefited or in- 
jured,” and to what extent. Swan 
V, sMiddlesex County, 101 Mass. 173, 
1 

{al &he elements of damage (1) 
may be detailed by the witness, al- 
though deductions of common sense 
and observation are blended with the 
more primary facts. Stertz v. Stew- 


Simmons v. St. Paul, etc., 
Minn. 184; Goodell v. 
Minn. 17. 


art, 74 Wis. ay 42 NW 214; Mil- 
waukee, etc., R wiCoury. Eble, 3 Pinn. 
(Wis.) 334, 4 “CGhandl. 68. (2) A 


specification of the elements of dam- 
age may be sought also upon cross- 
examination. In re Bloomfield, etc., 
pa Gas-Light Co., 1 Thomps. & 

(CN. ¥.) 549; (3) No "allowance can 
be made for an element of damage, 
the effect of which the witness is 


EVIDENCE 


jury’s judgment, 


unable to separate from that of other 
elements. Chicago, etc., R. Co. v. 
Hall, 8 Ill. A. 621. 

Evidence as to value see infra §§ 
679-691, 785-789. 

34. Terre Haute, etc., R. 
Walsh, 11 Ind, A. 13, 38 NE 5345 Mat- 
thews v. New York Cent., etc., Co., 
231 Mass. 10, 120 NE 185; Statter v. 
Reynoldsville Borough, 44 Pa. 
Super. 1 

35. See cases infra notes 33, 34. 

[a] Conjecture is excluded. Wes- 
son v. Washburn Iron Co., 13 Allen 
(Mass.) 95, 90 AmD 181. 

36. Ala.—Rell v. Seals Piano, etc., 
Co., 78 S 806. 

Ill.—Sewell_ v. Chicago Terminal 
ithe R. Co., 177 Ill. 98, 52 NE 


Mo.—Rourke v. Holmes St. R. Co., 
ae Mo. 46, 119 SW 1094, 133 AmSR 

Mont.—Watson v. Colusa-Parrot 
Min., etc., Co., 31 Mont. 513, 79 P 14. 

Pa.—Beck v. Pennsylvania, etc., R. 
Co., 148 Pa. 271, 23 A 900, 33 AmSR 
822; Pittsburgh Southern R. Co. v. 
Reed, 4 Pa. Cas. 353, 6 A 838. 

Va.—Swift v. Newport News, 105 
Va. 108, 52 SE 821, 3 LRANS 404. 

37. Ind.—New York, ete: R. ‘Co. 
v. Hammond, 170 Ind. 493, 83 NE 244° 

Mass.—Sexton v. North Bridge- 
water, 116 Mass. 200. 

Va.—Swift v. Newport News, 105 
Va. 108, 52 SE 821, 3 LRANS 404. 

Wash.—King County v. Joyce, 96 
Wash. 520, 165 P 399. 

Wis.—Milwaukee, ete., R. Co. v. 
Eble, 3 Pinn. 334, 4 Chandl. 68. 

[a] A witness may testify as to 
the gross amount of benefits arising 
from certain improvements. Johnson 
v. Tacoma, 41 Wash. 51, 82 P 1092. 

38. Gilman v. Florida Se etc., 
R. Co., 538 S. C. 210, 31 SH 224, 

39. Daughetee v. Ohio Oil Co., a 
Tl). 518, 105 NE 308 [aff 181 Til. 


135); 
Cal.—Woodbeck v. Wilders, 18 

Cal. 131 

Tll.—Ottawa Gaslight, etc., Co. v. 
Graham, 35 Ill. 346; Chicago, etc., R. 
Co. v. Schaffer, 26 Th, A. 280 [aff 124 
Ill. 112, 16 NE 239]. 

TIowa.—Knapp, etc., Co. v. Barnard, 
78 Iowa 347, 43 NW 197. 

Mass.—Vandine v. Burpee, 13 Metc. 
288, 46 AmD 733. 

Minn.—Lommeland v. St. Paul, etce., 
R. Co., 35. Minn. 412, 29 NW 119. 

Pa.—White Deer Impr. Co. v. Sas- 
saman, 67 Pa. 415; Pennsylvania R. 
Co. v. Henderson, 51 Pa. 315; Kellogg 
v. Krauser, 14 Serge. & R. 137, 16 
AmD 480. 

S. C.—Cothran v. Knight, 45 S. C. 
1, 22 SE 596. 

Tex.—St. Louis Southwestern R. 
Co. v. Crabb, (Civ. A.) 80 SW 408. 

Vt.—Bishop v. Readsboro Chair 


Mfg. Co., 85 Vt. 141, 81 A 454, 36 
LRANS 1171, AnnCasi914B 1163; 
Clifford v. Richardson, 18 Vt. 620. 


Wis.—Murphy v. Fond du Lac, 23 
Wis. 365, 99 AmD 181. 

{a] The rule has been applied in 
cases involving: (1) Injury to crops. 
Lommeland v. St. Paul, ete., R. Co., 
35 Minn, 412, 29 NW 119. (2) Profits 
under a coal lease. Chambers. v. 
Brown, 69 Iowa 213, 28 NW 561. (3) 
Carrying a stock of dry goods over 
until the following season. Knapp, 
etc., Co. v. Barnard, 78 Iowa 347, 43 
Nw 197. . (4) Loss ‘of use of a mill. 
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or as to the effect of any injuries which can be best. 
expressed by the damage they cause.4? Where other 
elements of damage may. properly enter into the 


the witness is restricted to stating 


his estimate of the values under the different con- 
ditions shown or assumed to exist in’ the case.** 
The facts on which the opinion is based must, how- 
ever, be shown so far as this is possible.** Instances 
of the reception of such evidence are found in cases 
involving damage to real property,*® as in cases of 


Clifford v. Richardson, 18 Vt. 620 
(statement as to amount. of work that 
would have been performed). (8) 
Loss of services of a child. Penn- 
sylvania R. Co. v. Henderson, 51 Pa. 
315 (statement as to length of time 
child would probably be useful to 
family received). (6) Breach of 
promise to marry. Jones v. Fuller, 
19) Si-Cy 66; 70; 46) Am R761 eC othe 
witnesses whose testimony was ob- 
jected to, were not strangers who 
were called upon to express an ab- 
stract opinion as to the amount of 
damages which a lady would sustain 
by the breach of promise of marriage, 
but they were intimate acquaint- 
ances, who knew well the social posi- 
tion of the plaintiff, her temperament 
and disposition, and all her surround- 
ings, and from the knowledge thus 
acquired they formed their estimate 
of the damages which she had sus- 
tained. It is difficult to conceive 
how it would have been possible for 
these witnesses to state all the vari- 
ous facts, or reproduce in language 
the condition of things, upon which 
they based their estimates, so as to 
make the same palpable to the minds 
of the jury. How could they express 
in language the degree of sensibility 
of the lady, or the numerous other 
impalpable things which went to 
make up their estimate of the amount 


of damages which she had sus- 
tained’’). 
{b] Where the facts observed can 


be reproduced and made palpable in 
the concrete to the jury, the estimate 
of damage is excluded. Vandine v. 
Burpee, 13 Metc. (Mass.) 288, 46 
AmD 733; Cothran v. Knight, 45 S. 
CE 22 SE 596; Jones v. Fuller, 19 
$c: 66, 45 AmR 761; Bain v. Cush- 
man, 60 Vt. 343, 15 A 171; Murphy 
Vv. Fond du Lac, 23 Wis. 365, 99 AmD 
181. See supra § 596. 

41. Hayes v. Ottawa, etc., R. Co., 
54 Ill. 373 (depot near land). 

42. Jones v. Fuller, 19 S. C. 66, 
45 AmR 761; Gulf, etc., Re Coney. 
Vancil, 2 Tex. Civ. NG 427, 21 SW 303. 

43. U. S.—tlLaflin v. Chicago, etc., 
R. Co., 33 Fed. 415. 

Cal. ~ Abbott v. Southern Pac. R. 
Co., 109 Cal. 282, 41 P 1099, 

Iowa.—Harrison v. Iowa Midland 
R. Co., 36 Iowa 628. 

Kan. —Leroy, etc., Co. v. A ogg 
40 Kan. 598, 20 P ion "2 LRA 217. 

Nebr. —Omaha Vv. Kramer, 25 Nebr. 
489, 41 NW 295, 18 AmSR 504 

N. M.—New Mexican R. Co. v. Hen- 
Lt Cae 6 N. M. 611, 30 P 901. 

¥.--Richardson v. Northrup, 66 
Barb. 85, 2 

R. enim aiey v. Providence, 8 R. 
I. 493. 

Tex.—Jefferson Cotton Oil, etc, Co. 
v. Pridgen, (Civ. A.) 172 Sw 739. 

“The word damages may mean, in 
an action of tort, much more than 
value, even when the value of prop- 
erty constitutes the prinvipal element 
of damages.” Richardson v. North- 
rup, supra. 

44. Raymond vy. Edelbrock, 15 N. 
D. 231, 107 NW 194; Byrne Vv. Cam- 
bria, ete., R. Co., 219 Ban Abe OS A 
672; Jackson v. Southern R. Co., Car= 
olina Div:, (73 S.C. 55%; 54 SE 231. 
See generally infra §§ 652, Ses 

45. Ark.—Jonesboro, etc., Co 
eee 117 Ark. 317, ree SW 


Cal.—Higgins v. Los Angeles Gas, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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trespass,** nuisances,*? overflow,‘® fire,*? waste, or 
the construction of railroads,®+ ‘canals,®? streets and 


EVIDENCE 


highways,°? dams,°* telegraph or telephone lines,°® 


ete’, "Co., to Cal. 651, 115 P 313, 
LRANS "71 Se 
Fiala h v. Whittington, 
pee ae noe 96 P 4 £37. o 
—Cairo, ete., R. Co. v. Woosley, 
85 Til. 370. Sb oe 
lowa.—Lomack Home, etc., Iowa 
Mut. Tornado Ins, Assoc., iss Iowa 
728, 138 NW 725. 

Minn. —Mandery ‘v. Mississippi, etc., 
pee Co., 105 Minn, 3, 116 NW 1027, 

N. C.—Whitfield v. Rowland Lum- 
ber Co., 152° N. C. 211, 67 SE 512. 

Pa.—Hufnagle v. Delaware, etc., 
Co., 227 Pa. 476, 76 A 205, 40 LRANS 
982, 19 AnnCas 850. 

Tex.— Tandy v. Fowler, Moe Ars) 
150 SW 481; Chicago, ete, FL COs. 
Seale, (Civ. A) 89 SW 997. 

[a]. Owner may state damages.— 
Jonesboro, ete., R. Co. v. Ashabran- 
ner, 117 Ark. 307, 174 SW 548. 

[b] Damage by windstorm.—Lo- 
mack Home, etc., v. Iowa Mut. Tor- 
nado ins Assoc., 155 Iowa 728, 133 
NW 725. 

46. Preiser Theatre Co. v. Nelson, 
216 Mass. 30, 102 NE 926; Herrin v. 
Sieben, 46 Mont. 226, 127 P 323; Car- 
ter v. Thurston, 58 N. H. 104, 42° AmR 
584; Montgomery v. Southern Power 
Co, 81 S.-C. 293, 68 SE 1047. 

[a] Competency of witness.—In 
an action against an electric company 
for trespass in cutting timber out- 
side of the right of way granted by 
plaintiff, testimony of a witness, who 
had made an examination and testi- 
fied that he would know how to. make 
the estimate about as well as any 
one else, as to the amount of timber 
cut, was admissible. Montgomery v. 


Southern Power Co., 87 S. C. 293, 68 
SE 1047. 
47. Ala,—International Agricul- 


tural Corp. v. Abercrombie, 184 Ala. 
244, 68-S 549, 49 LRANS 415. 

Conn.—Kearney v. Farrell, 28 Conn. 
317, 73 AmD 677. 

Til. —Chicago, etc. Co. v. Schaf- 
fer, 26 Ill. A. 280 att 124 ni 112, 16 
NE 239]. 

Ind.—Muncie Pulp Co. v. Martin, 
164 Ind. 30, 72 NE 882; Louisville, 
etc., R. Co. v. Sparks, 12 Ind. A. 410, 
40 NE 546. 

pn Tart ag v. Warner, 15 Gray 


Mont.—Watson vy. Colusa-Parrot 
Min., etc., Co., 31 Mont. 513, 79 P 14. 

Ww. Va.— Hargreaves Vi Kimberly, 
26 W. Va. 787, 58 AmR 121 

[a] Backwater from milldam.— 
peer v. Warner, 15 Gray (Mass.) 


Tb] Drainage of surface water.— 
Crohen v. Ewers, 39 Ill. A. 34. 
[ec] Pollution of stream.—Watson 


etc., Co., 31 
Mont. 513, 79 P 14. 

{d] Smells.—Kearney v. Farrell, 
28 Conn. 317, 73 AmD 677. 

[e] Smoke causing injury to vege- 
tation.—Vandine v. Burpee, 13 Metc. 
ee 288, 46 AmD 733. 

Tll.—Chicago, etc. Co. 
eohniter, 26 Ill. A. 280 ‘ait’ 124 i. 
PED, 16 NE 239]. 

Ind.—Louisville, etc, R. Co. v. 
Sparks, 12 Ind. A. 410, 40 NE 546. 

Ky.— Madisonville, etc., R. Co. v. 
natiEe, 127 SW 5 

Tex.—Texas, ete, et Co. v. Norman, 
ee iye A.) 153 SW 1184, 

W. Va.—Hargreaves v. Kimberly, 
26 W. Va. 787, 53 AmR 121. 

49, Ark.—St. Louis, ete., R. Co. 
vy. Jones, 59 Ark. 105, 26 sw) 595. 

Ind.—Terre Haute, etc., Co. 
Walsh, 11 Ind. A. 13, 38 XE 534; 
Chicago, etc., R. Co. v. Kern, 9 Ind. 
A. 505, 36 NE 381; Chicago, etc., R. 
Co. v. Smith, 6 Ind. A. 262, 33 NE 341. 

Iowa.—Brooks v. Chicago, etc., R. 
Co., 73 Iowa 179, 34 NW 80 5. 

s. C= Pont v. South-Bound R. Co:, 
61S 829, 39 SE 527. 

Wis, “Miller v. Neate 137 Wis. 426, 
119 NW 94, 129 AmSR 1077 

[a] Burning of turf._-Houston, 


etc., R. Co. v. Ellis, (Tex. Civ. A.) 
160 SW 606. 
[b] Necessary outlay—A farmer 


whose iand has been injured by fire 
may state what outlay would be nec- 
essary to put the drainage in condi- 
tion. Terre Haute, ete, R. Co. v. 
Walsh, 11 Ind. A. 13, 38 NE 534. 

50. Ferguson v. Stafford, 33 Ind. 


2. 

51. Ark.—Stuttgart, etc., Co. v 
Kocourek, 101 Ark. 47, 147 Sw B11: 
Springfield, ete., R. Co. v. Rhea, 44 
Ark. 258. 

Colo.—Fort Collins Dev. R. Co. v. 
France, 41 Colo. 512, 92 P 953. 

D. C.—Trook vy. Baltimore, ete., R. 
Con HOw De. 6392. 

Ill.—Peoria, etc., .Tract. Co. v. 
Vance, 234 Til, 36, 84 NE 607; Keiths- 
burg, ete., R. Co. v. Henry, 79 Til, 290; 
Galena, ete., R. Co. v. Haslam, if 
Be 494° Fox v. Chicago, etc., R. 

68 Ill. A. 417. 

Ind.—Evansville, etc., Straight Line 
R. Co. v. Cochran, 10 Ind. 560. 

Iowa.—HEsclich v. Mason City, etce., 
R. Co., 75 Iowa 448, 39 NW 700; 
eee aey. v. Iowa Pac. R. Co., 36 Iowa 


Mass.— Shattuck  v. Stoneham 
Branch R. Co., 6 Allen 115.° 
Minn.—Emmons vy. Minneapolis, 


etc., R. Co., 41 Minn. 133, 42 NW 789; 
Sherman v. St. Paul, etc., R. Co., 30 
Minn. 227, 15 NW 239; Lehmicke v. 
St. Paul, ete., R. Co., 19 Minn. 464; 
Colvill -ve"St) ‘Paul, ete, Re Copr9 
Minn. 283; Grannis v. St. Paul, etc., 
R. Co., 18 Minn. 194; Simmons vy. St. 
Paul, ete, R. Co., 18 Minn. 184; 
Winona, etc., R. Co. v. Waldron, 11 
Minn, 515, 88 AmD 100. 

Mo.—Southern, Missouri, etc., R. Co. 
v. Woodard, 193 Mo. 656, 92 SW 470; 
Nevada, etc., R. Co. v. De Lissa, 103 
Mo. 125, 15 SW 366. 

N. J.—Pennsylvania, etc., Co. v. 
Root, 53 N. J. L. 253, 21 A 35. 

N. Y.—Rochester, “etc., R. Co. v. 
Budlong, 10 HowPr 289. 

Pa.—Hope v. Philadelphia, ete., R 
Co., 211 Pa. 401, 60 A 996; Beck v. 
Pennsylvania, ete., Ry Co., 143 Pa; 
DEAL ORY Ne BN), BE “AmSR 822; Pitts- 
burgh Southern R. Co. v. Reed, 4 Pa. 
Cas. 353, 6 A 838; Brown v. Corey, 43 
Pa. 495. 

Wash.—Seattle, etc., Co. v. Gile 
christ, 4 Wash. 509, 30 y "738. 

Wis.— Wolf v. Green Bay, ete., R. 
Co., 140 Wis. 337, 122 NW 7438. 

{al Elevated railroad.—Logan Vv. 
Boston El. R. Co., 188 Mass. 414, 74 
NE 663. 

{b] Underground railroad.—Brown 
v. Corey, 43 Pa. 495. 

fc] Effect of lack of fencing on 
rental value.—Emmons_y. Minne- 
apolis, etc., R. Co., 41 Minn. 133, 42 
NW 789 [aft 149 U. S. 364, 13 ‘sct 
870, 37 L. ed. 769]. 

52. Chicago Sanitary Dist. v. 
Baumbach, 270 Ill. 128, 110 NE 331. 

53. Cal.—Siskiyou County v. Gam- 
lich, 110 Cal. 94, 42 P 468. 

Tl.—Paris v. Cairo, etc., R. Co., 248 
WI. 213, 93 NE) 729. 

Ind. —-Brandenburg v. Hittel, 37 
NE 329; Goodwine v. Evans, 134 Ind. 
262, 33 NE 1031; Hire v. Kniseley, 
130 Ind. 295, 29 NE 1132. 

Kan.—Topeka v. Mant nen, 42 Kan. 
887,22 P 419,56) LRA 775. 

Ky _— Lexington v. Chenault, 151 
Ky. X74, 152 SW 939, 44 LRANS. 301. 

Mass.—Beale v. Boston, 166 Mass. 
58, 43 NE 1029; Sexton v. North 
Bridgewater, 116 Mass. 200; Dwight 
v. Hampden County, 11 Cush. 201. 

Mo.—Knapheide v. Jackson County, 
215 Mo. 516, 114 SW 960; Taylor v. 
Jackson, 83 Mo. A. 641. 

Nebr.—South ae, v. Ruthjen, 71 
Nebr. eat 99 NW 2 

N. C.—Harper v. a oholr, 152 N. C. 
723, 68 SE 228. 

Va.—Swift v. Newport News, 105 
Va. 108, 52 SE 821, 3 LRANS 404. 

[a] Change of ‘grade.—Taylor v. 
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pipe lines,®* sewers,®? or drains;58 damage to crops ;5® 
damage to animals®® or other personal property ;®* 


Jackson, 83 Mo. A. 641; apps Vv. 
Lenoir, 152 N. C, 723, 68 SE 228. - 

54, Chandlen v. Jamaica Pond 
Aqueduct Corp., 125 Mass. 544. 

55. Wade v. Carolina Tel., etc., Co., 

147 N. C. 219, 60 SH 987. 
Winnett v. Carnegie Natural 
Gas Co., 37 Pa. Super. 204; Swank v. 
Carnegie Natural Gas Co. 5 Pa. 
Super. 371, 40 WklyNC 490. 

57. Taft v. Com., 158 Mass. 626, 
33 NE 1046; Wilson v. Scranton City, 
141 Pa. 621, 21 A 779. 

58. Yost v. Conroy, 92 Ind. 464, 47 
AmR 156; Galbraith v. Philadelphia 
Co., 5 Pa. Super. 178; Madison County 
Drain. Dist. No. 4 v. Askew, 140 Tenn. 
314, 204 SW 984. 


59. Watry v. Hiltgen, 16 Wis: 516. 
60. U. S.—Missouri, ete., Co, v. 
Hall, 87 Fed. 170, 32 CCA “148. 


Ala.—Johnson v. State, 37 Ala. 457. 

Ark.—St. Louis, ete, R. Co Ww 
Keefe, 113 Ark. 215, 168 SW 131. 

Cal.—Polk v. Coffin, 9 Cal. 56. 

Ind.—Bowlus v. Brier, 87 Ind. 391. 

Mich.—Laird v. Snyder, 59 Mich. 
404, 26 NW 654. 

Okl.—Dickinson v. Seay, 175 P 216; 
Coyle v. Baum, 3 Okl. 695, 41 P 389. 

Tex.—Houston, etc., R. Co. v. Lind-- 
sey, (Civ. A.) 175 SW 708; Texas, 
etc., R. Co. v. Martin, (Civ. A.) 175 
SW 2073s 9 St) Lous, Sete aC Ong ive 
Armstrong, (Civ. A.) 166 SW 366;. 
St. “Louis, ete., R. Co. v. Rich, (Civ. 
A.) 162 Sw 1194; Pecos, etc., ’R. Co. 
v. Meyer, (Civ. A!) 155 Sw 309; Gal- 
veston, etc., R. Co. v. Cobb, (Civ. A.) 
126 SW 633 Texas, etc., (Ree Co nive 
Henson, 56 Tex. Civ. A. 468, 121 SW 
TB PH ies St. Louis Southwestern neon 
Vv. Allen, (CCRG HA.) PLT ESiWano 73s ne, 
Worth, etc., R. Co.-v. Richards, (Civ.. 
A.) 105 SW 236; Et. Worth, etc., R. 
Co. v. Waggoner Nat. Bank, 36 Tex. 
Civ A 293;°81 (Siwe 10507) Texasy ete., 
R. Co. v. White, 35 Tex. Civ. A. 521, 
80 SW 641; Galveston, etc., R. Co. v. 
Botts, (Civ. A.) 70 SW 113; Missouri 
Pac. R. Co. v. Harmonson, (Civ. A.) 
16 SW 539. 

{a] Cattle.—Missouri, etc., R. Co. 
v. Hall, 87 Fed. 170, 32 CCA 146; Mis-. 
souri Pac. R. Co. v. *Harmonson, (Tex. 
Civ. A.) 16 SW 539. 

Horses.—Bowlus v. Brier, 87 
$ ae v. Snyder, 59 Mich. 
404, 26 NW 654 (overdriving). 

[cl Mule.—Johnston y. State, 37 
Ala. 457 (shooting). 

61. Ala.—Koosa v. Warten, 158 
Ala. 496, 48 S 544. 

Conn.—Coffin v. Laskau, 89 Conn. 
825, 94 A 370, LRAI1915H 959; Hole 
comb v. Clark, 86 Conn. 319, 86 "A 876. 

Ind.—New ‘York, etc., R. Co. v. 
Grand Rapids, etc., R. Co., 116 Ind. 
60, 18 NE 182 (car). 

Kan. —Atchison, etc., R. Co. Vv. Wat- 
son, 71 Kan. 696, 81 P 499; Enlow v. 
Hawkins, 71 Kan. 633, 81 P 189, 

Mich.—Close v. Ann Arbor R. Co., 
169 Mich. 392, 185 NW 346; Withey 
v. Pere Marquette RCo; 141 Mich. 
412, 104 NW 773, 113 AmSR 533, 1 
LRANS 3D 2,04 AnnCas 57. 

Mo.—Bilhimer v. Metropolitan St. 
R. Co., 187 Mo. A. 675, 119 SW 502. 

Nebr.—D. J. O’Brien Co. v. Omaha 
ee Co., 83 Nebr. 71, 118 NW 1110. 

Y.—Wells v. Cone, 55 Barb. 585. 
oer —Diebold Safe, etc., Co. v. Holt, 
4 Okl. 479, 46 P 512. 

Tex.—International, etc., R. Co. Vv. 
Davis, (Civ. A.) raat Sw 509; San 
Antonio, ete., R. Co. Bracht, (Civ. 
Ad) ALT2Z0CS Wie Et 6 es Vis Rutland, 
(Civ. ee 172 SW 993; International, 


ihe . Co. v. Aten, (Civ. A.) 81 SW 
46. 
[a] Boat.—Wells v. Cone, 55 Barb. 
(N. Y.) 585. 
[b] Fireproof safe.—Diebold Safe, 
etc., Co. v. Holt, 4 Okl, 479, 46 P 512. 
{el Goods delivered to carrier.— 


St. Louis, ete., R. Co. v. Cash Grain 
Co., 161 Ala, 332, 50 S 81. 

taj In an action by a passenger: 
for delay in delivery of her baggage, 
it was proper to permit her to testify 
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breach of contract ;® loss of time;®® or injury to 


the person.® 
[§ 600] . 
of negligence can in most cases be 


as to what the baggage would have 
been worth to her while she was 
without it. Central of Georgia R. 
Co. v. Jones, 170 Ala. 611, 54 S 509, 
37 LRANS 588. 

[e] Estimate of value based on 
cost.—In an action to recover the 
value of goods negligently destroyed, 
the fact that a witness testifying to 
the market value thereof has based 
his estimate upon the cost does not 
make his testimony incompetent 
when it further appears that such 
cost was less than the market value 
of such goods. D. J. O’Brien Co. v. 
Omaha Water Co., 83 Nebr. 71, 118 
NW 1110. 

62. U. S.—Shields v. Norton, 143 
Fed. 802, 74 CCA 254 [aff 132 Fed. 
873]; Allen v. Field, 130 Fed. 641, 65 
CCA 19 


Tll.—Clevelana, etc., R. Co. v. Wood, 
eye A, 551 [aff 189 Ill. 352, 69 NE 


Iowa.—Brown Land Co. v. Lehman, 
Hg Iowa 712, 112 NW 185, 12 LRANS 


Kan.—Wheeland vy. Fredonia Gas 
Co., 92 Kan. 50, 189 P 1010. 
Si ee v. Smith, 13 Allen 
4 tian Marsh v. Webber, 16 Minn. 


Mo.—Union Fibre Co. v. Aaron 
Fey, Co., 176 Mo. A. 26, 162 SW 


N. C.—Wilkinson v. Dunbar, 149 
N. C. 20, 62 SE 748; Sikes v. Paine, 
32 N. C. 280, 51 AmD 389. 

S. C.—Jenkins v. Charleston St. R. 
Co., 58 S. C. 373, 36 SE 703. i 

Tex.—Stark v. Alford, 49 Tex. 260. 

Wash.—Bogart v. Pitchless Lumber 
Co., 72 Wash. 417, 130 P 490. 

W. Va.—Hurxthal v. St. Lawrence 
Hoorn, etc., Co., 65 W. Va. 346, 64 SE 


Wis.—Garton Toy Co. v. Buswell 
Lumber, etc., Co., 150 Wis. 341, 1386 
NW 147; Salvo v. Duncan, 49 Wis. 
151, 4 NW 1074. 

“The plaintiff . . offered the 
only evidence possible to establish a 
claim for damages, to wit: the opin- 
jons of experts. To say that the 
evidence in this case did not furnish 
a reasonable basis for estimating 
damages is to override the reasoning 
of all these cases. All the business 
of leasing lands for development is 
based upon the opinions of men en- 
gaged in the business as to the value 
of the tracts leased for that purpose 
and it is competent evidence; al- 
though jit is impossible thereby in a 
particular case to show the exact 
amount of damage which has been 
suffered, it is sufficient to enable a 
jury to estimate the damages and 
to fjnd accordingly.” Wheeland v. 
Fredonia Gas Co., 92 Kan. 50, 52, 139 
P 1010. 

[a] A matter of arithmetic.— 
Where the damages are practically 
the result of a deduction of certain 
fixed expenses from a definite con- 
tract price, the element of reasoning 
is largely eliminated and the evidence 
competent upon general principles. 
Jenkins v. Charleston St. R. Co., 58 
S.C. 378, 36 SE 703. 

[b] “Best evidence.”—Where from 
the nature of the inquiry a witness’ 
estimate as to damages is the best 
available evidence, it will be received, 
although conjecture is of necessity a 
large factor in any estimate. Cleve- 
eho egen Re on - Wood, 90 Ill. A. 

, (failure to stop trains at plain- 
tiff’s hotel). Rs ? 

{c] Value of items.—Plaintiff may 
State the money value of each item of 
loss shown in his bill of particulars 
where he has first stated facts on 
which such value is based. McNall 
eatecacar ae 100 Wash, 133, 170 P 


Issue as to Negligence. 


EVIDENCE 
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by the judgment of a jury, and the inference, con- 


clusion, or judgment of witnesses is rejected® where 


The issue 
well determined 


{d] In order to be competent to 
testify to the damages sustained by 
repudiation by defendant of the con- 
tract for installation by plaintiff of 
an insulating plant, witness need not 
be a skilled mechanic and know how 
to manufacture the plant, but it is 
enough that he knows its cost and 
the expense of setting it up. Union 
Fibre Co. v. Aaron Poultry Co., 176 
Mo. A. 26, 162 SW 1046. 

63. Salinger v. Western Union 
Tel. Co., 147 Iowa 484, 126 NW 362. 

64. City Electric R. Co. v. Smith, 
121 Ga. 6638, 49 SE 724; Yergy v. 
Helena Light, etc., Co., 39 Mont. 213, 
102 P 310, 18 AnnCas 1201; Jackson 
v. Southern R..Co., Carolina Div., 73 
S. C. 557, 54 SE 231; Roundtree v. 
Charleston, ete., R. Co., 72 S. C. 474, 
52 SE 231; Oliver v. Columbia, etc., 
R. Co., 65 S. C. 1, 43 SE 307; Gillman 


v. Florida, etc.,, R. Co., 53 S: C. 210, 
31 SE 224; Houston, etc., R. Co., v. 
422, 91 SW 


Fanning, 40 Tex. Civ. A. 
344 


65. U. S.—Potlatch Lumber Co. v. 
Harkins, 217 Fed. 22, 24, 133 CCA 
132 [quot Cyc]; Detroit Southern R. 
a v. Lambert, 150 Fed. 555, 80 CCA 

Ala.—Alabama Great Southern R. 
Co. v. Flinn, 74 S 246; Staples v. 
Steed, 167 Ala. 241, 52 S 646, AnnCas 
1912A 480. 


Ariz.—Huachuca Water Co. v. 
Swain, 4 Ariz. 118, 77 P 619. 

Ark.—Holmes v. Lumber Co., 97 
Ark. 180, 183 SW 819; Fordyce v. 


SW 1034. 

Cal.—Parkin v. Grayson-Owen Co., 
157 Cal. 41, 106 P 210; Redfield v. 
Oakland Cons, St. R. Co., 112 Cal. 220, 
43 P 1117; Fogel v. San Francisco, 
etc., R. Co., 42 P 565; Sappenfield v. 
Main St., etc., R. Co.,,91 Cal. 48, 27 
P 590; Shafter v. Evans, 538 Cal. 32; 
Gambert v. Hart, 44 Cal. 542; Brown 
v. Lemon Cove Ditch Co., (A.) 171 P 
705; Rawles v. Los Angeles Gas, etc., 
Corp., 23 Cal. A. 455, 138 P 369; John- 
son v. Center, 4 Cal. A. 616, 88 P 727; 
Carty v. Boeseke-Dawe Co., 2 Cal. A. 
646, 84 P 267. 

Conn.—New Haven Rendering Co. 
v. Connecticut Co., 89 Conn. 252, 93 
A 528; Morris v. Hast Haven, 41 
Conn, 252. 
iS Ei v. Hall, 39 Pla. 535, 22 

Ga.—Central of Georgia R. Co. v. 
Bagley, 121 Ga. 781, 49 SE 780; Parker 
v. Georgia Pac. R. Co., 83.Ga. 539, 
10 SE 233; East Tennessee, etc., R. 
Co. v. Wright, 76 Ga. 532; Central R) 
Co. v. De Bray, 71 Ga. 406; Fowler- 
Flemister Coal Co. v. Evans, 20 Ga. 
A. 200, 92 SE 1010. 

Ill.— Williams v. Morris, 237 Ill. 
254, 86 NE 729; Hopkins v. Indian- 
apolis, etc., R. Co., 78 Ill. 82; Cleve- 
land,.ete.; R:)_-Co!we ‘Curtis»-138 4.111, 
A. 565; Upper Alton v. Green, 112 
Ill. A. 439; McMahon v. Swain, 106 
Til. A. 392. 

Ind.—Brunker v. Cummings, 133 Ind. 
443, 32 NE 732; Albion v. Hetrick, 90 
Ind. 545, 46 AmR._ 230; Cleveland, etc., 
R. Co. v. Osgood, 36 Ind, A. 34, 78 
NE 285; Louisville, ete, R. Co. v. 
Berry, 9 Ind. A. 68, 35 NE 565, 36 
NE 646. 

Iowa.—Korab v. Chicago, etc., R. 
Co., 165 Iowa 1, 146 NW 765, AnnCas 
1916 637; Duer v. Allen, 96 Iowa 36, 
64 NW 682. 

Kan.—Insley vy. Shire, 54 Kan, 793, 
39 P 713, 45 AMSR 308; Chicago, etc., 
R. Co. v, Clonch, 2 Kan. A. 728, 43 
Piriaos 

Ky.—Pepper v. Louisville Planters’ 
Nat. Bank, 12 Ky. Op. 219. 

Me.—Hill v. Portland, ete., R. Co., 
55 Me. 438, 92 AmD 601. 

Md.—Baltimore, ete, R. Co. 
Moon, 118 Md. 380, 84 A 536. 

Mass.—Smith v. Holyoke St. R. Co., 
210 Mass. 202, 96 NE 135; Whitman 


Vv. 


the material facts can be placed before the jury for 
their consideration and they are competent to draw 


v. Boston El. R. Co., 181 Mass. 138, 
63 NE 334; Twomey v. Swift, 163 
Mass. 273, 39 NE 1018; McGuerty v. 
Hall, 161 Mass. 51, 36 NE 682. 

Mich.—Clinton v. Root, 58 Mich. 
182, 24 NW 667, 55 AmR 671. 

Minn.—Bergquist v. Chandler Iron 
Co., 49 Minn. 511, 52 NW 136; Mane 
tel v. Chicago, etc., R. Co., 33 Minn. 
62, 21 NW 8653. 

Mo.—Joyce v. Metropolitan St. R. 
Co., 219 Mo. 344, 368, 118 SW 21 [quot 
Cyc]; Gavisk v. Pacific R. Co., 49 Mo. 
274; Teepen v. Taylor, 141 Mo. A. 
282, 124 SW 1062; Schermer v. Mce 
Mahon, 108 Mo. A. 36, 82 SW 635; 
Madden v. Missouri Pac. R. Co., 50 
Mo. A. 666. : 

Nebr.—Morse v. Chicago, ete. R. 
Co., 81 Nebr. 745, 116 NW 859. 

N. Y.—Davis v. New York, etc., R. 
Co., 69 Hun 174, 23 NYS 358; McLean 
v. Schuyler Steam Tow-Boat Line, 52 
Hun 43, 4 NYS 790 [aff 117 N. Y. 
644 mem, 22 NE 1131 mem]; Schwan- 
der v. Birge, 46 Hun 66; Gerbig v. 
New York, etc., R. Co., 22 NYS 21; 
Pratt v. Mosetter, 9 NYCivProc 351; 
Pere v. Rhodeback, 5 NYLegObs 

34. 


N. C.—Renn v. Seaboard Air Line 
Ri Co, 170.4 Ne Cy 1285 “86 CS 9645 
Marks v. Harriet Cotton Mills, 135 
N. C. 287, 47 SE 432; Tillett v. Nor- 
folk, etc., R. Co., 118 N. C. 1031, 24 SH 
ey 


Oh.—National Malleable Casting 
Co. v. Luscombe, 9 Oh. Cir. Ct. 680, 
6 Oh. Cir. Dec. 801. 

Or.—Pointer v.. Klamath Falls 
Land Co., 59 Or. 438, 440, 117 P_605, 
AnnCas1913C 1076 [quot Cyc]; Chan 
Sing v. Portland, 37 Or. 68, 60 P 718; 
Johnston v. Oregon Short Line R., 
Co. 23 Or. 2947.31) P 12835 hisher= v. 
Oregon Short Line, etc., R. Co., 22 Or. 
583, 30 P 425, 16 LRA 519. 

S. D.—Schneider v. Bosley, 39 S. D, 
461, 165 NW 1. 

Tenn.—Cumberland Tel., etc., Co. 
v. Mill Co., 129 Tenn. 374, 164 SW 
1145, LRA1915A 1045. 

Tex.—Houston, etc., R. Co. v. Rob- 
erts, 101 Tex. 418, 421, 108 SW 808 
{cit Cyc]; St. Louis Southwestern R. 
Co. v. Roberts, (Civ. A.) 196 SW 
1004; Strawn Coal Co. v. Trojan, 
(Civ. A.) 195 SW 256; Walker v. 
Texas, etc,, R. Co., 51 Tex. Civ. A. 
391, 112 SW 430; Texas, etc., R. Co. 
v. Felker, 40 Tex. Civ. A. 604, 90 SW 
530; Quinn v. Galveston, etc., R. Co., 
(Civ. A.) 84 SW 395; St. Louis, etc., 
R. Co. v. Nelson, 20 Tex. Civ. A. 536, 
49 SW 710; Sonnefield v. Mayton, 
(Civ. A.) 39 SW 166. 

Utah.—Musegrave v. Studebaker 
Bros. Co., 48 Utah 410, 160 P 117; 


Meyers v. Highland Boy Gold Min.- 


Co., 28 Utah 96, 77. P3477, 

Vt.—Spinney v. Hooker, 102 A 568; 
Desmarchier v. Frost, 91 Vt. 138, 
99 A 782; Stowe v. Bishop, 58 Vt. 498, 
3 A 494, 56 AmR 569; Fraser v. 
Tupper, 29 Vt. 409. 

Va.—Reid v. Medley, 118 Va. 462, 
87 SH 616; Atlantic Coast Line R.- 
Co. v. Caple, 110 Va. 514, 66 SE 855. 

Wash.—Bruenn v. North Yakima 
School Dist. No. 7, 101 Wash. 374, 
172 P 569; Johnson v. Caughren, 55 
Wash. 125, 128, 104 P 170, 19 AnnCas 
1148 [quot Cyc]. 

W. Va.—Barnett v. Coal, etc, R. 
Co., 81 W. Va. 251, 94 SE 150. 

Wis.—Johnson vy. Highland, 124 
Wis. 597, 102 NW 1085; Seliger v. 
Bastian, 66 Wis. 521, 29 NW 244; 
Mellor v. Utica, 48 Wis. 457, 4 NW 
655; Oleson v. Tolford, 37 Wis. 327. 

“To have permitted this question 
would have been to take the case 
from the jury and submit it to the 
witness.” Gavisk v. Pacific R. Co., 
49 Mo. 274, 277. 

{a] Standard of conduct.—A wit- 
ness cannot state as a standard of 
conduct what he would himself have 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a correct inference therefrom.®** This rule is applied 
to questions of safety and danger,®? as applied to 
the condition of localities or objects,°* as for example 


done under certain circumstances. 
Sonnefield vy. Mayton, (Tex, Civ. A.) 
39 SW 166. 

[b] Even on cross-examination 
such evidence is incompetent. Ham- 
ilton v. Rich eee Min. Co., 108 


Mo. 364, 18 SW 9 

66. Williams v. Morris, 237 Ill. 
254, 86 NE 729; In re Parker, 165 
N. C. 130, 80 SE1057. 

[a] Undertaking of difficult na- 
ture.— The floor beneath an _ ice 
chamber in’ defendant’s building, 
containing about one hundred tons 
of ice, settled, and defendant’s vice 
principal was attempting with a 
crew of men to raise it by means of 
timbers and jacks. The floor was 
raised clear of one of the upright 
permanent timbers. supporting it, 
when the jacks buckled, and one ot 
them fell against the timber, knock- 
ing it over, and the floor and ice 
fell on plaintiff, an employee, who 
was removing meat and debris from 
the room beneath the chamber. It 
was held in an action for the injur- 
ies, that opinion evidence that the 
attempt to raise the floor without 
blocking up the timbers beneath it, 
so that, if the jacks buckled, the 
floor would not fall, was a negligent 
and careless way of doing the work 
was admissible in view of the diffi- 
cult nature of the undertaking. Wil- 
Paaee v. Morris, 237 Ill. 254, 86 NE 

67. U. S.—Hrie R 
171 Fed. 798, 96 CCA 4 

Ala.—New Connelisvitie Coal, etc., 
Co. v. Kilgore, 162 Ala. 642, 50 S 205. 

Cal.—_Luman v. Golden Ancient 


ae v. Schomer, 


ene! Min. Co., 140 Cal. 700, 74 
Re 4 
Colo.—Coe v. Van Why, 33 Colo. 
315, 80 P 894, 8 AnnCas 552. 
Del.—Seininski Vv. Wilmington 
Leather Co., 26 Del. 288, 83 A 20; 
Evans v. Philadelphia, etc., R. Co., 


77 A. 831; MacFeat v. Philadelphia, 
ete,, R. Co., 21 Del. 52, 62 A 898. 

Ga.—Holland v. McRae Oil, ete., 
Co., 134 Ga. 678, 68 SE 555; Evans Vv. 
Josephine Mills, 124 Ga. 318, 52 SE 
638; Cross v. Coffin-Fletcher Pack- 
ing Co., 123 Ga. 817, 51 SE 704. 

Ill. —McCoy ri Chicago, etc., R. Co., 
268 Ill. 244, 109 NE 1; Comorouski 
v. Spring Valley Coal Co., 203 Ill. A. 
617; Swift v. Miller, 139 "Tl. A. 192; 
Batchelor v. Union Stock Yards, etc., 
Co., 88 Ill. A. 395; Meycr v. Meyer, 
SGi Dee Al 14172 

Iowa.—HEscher vy. Carroll County, 
159 Iowa 627, 141 NW 388; Stephen- 
son v. Sheffield Brick, etc, Co., 151 
Iowa 371, 130 NW 586; Langhammer 
Vv. Manchester, 99 Iowa 295, 68 NW 


688. 

Kan.—Dunean v. Atchison, etc., R. 
Co., 86 Kan. 112, 119 P 356, 61 
LRANS 565. 

Ky.—Ford v. Paducah City R. Co., 


124 ey 488, 39 SW 355, 30 KyL 644, 
124 AmSR 412, 8 LRANS 1093: 
Louisville, etc., R. Co. v. Molloy, 122 
Ky. 219, 91 SW 685, 28 KyL 1113. 

La.—State v. Austin, 104 La. 409, 
29 S 28. 

Md.—Weilbacher v. W. Putts 
Co., 123 Mad. 249, 91 A 4343. AnnCas 
1916C 115. : 

Mass.—Reed vy. Hdison WHlectric 
Tllum. Co., 225 Mass. 163, 114 NE 289; 
Edwards v. Worcester, 172 Mass. 
104, 51 NE 447; Gleason v. Smith, 172 
Mass. 50, 51 NE 460. 

Mich. —Braasch v. Michigan Stove 
Co., 153 Mich. 652, 118 NW 366, 20 
LRANS 500; Comstock v. George- 
town Tp., 137 Mich. 541, 100 NW 788. 

Mo.—Allen v. St. Louis Transit 
Co., 183 Mo. 411, 81 SW 1142; Koons 
v. St. Louis, etc., R. Co., 65 Mo. 592; 
Miniea v. St. Louis Cooperage Co., 
175 Mo. A. 91, 157 SW 1006; ar- 
shall v. Taylor, 168 Mo. A. 240, 153 
SW 527; wese. vy. Canton, 112 Mo. A. 


822, 87 SW 
N. BWateon v. New York Con- 
tracting Co., 127 App, Div. 134, 111 


EVIDENCE 


NYS 277; Civetti v. American Hat- 
ters’, ete., Corp., 124 App. Div. 345, 
108 NYS 663; Winters v. Naughton, 
91 App. Div. 80, 86 NYS 439; Betts 
v. Gloversville, 8. NYS 795. 

Oh,—Stillwater Turnp. Co. v. Coov- 
er, 26 Oh, St. 520; John Holland Gold 
Pen Co. v. Juengling, 21 Oh. Cir. Ct. 
N. S. 593; Kile Mfg. Co. v. Peterson, 
16-Oh, Cir "Cts NSIS! 330: 

Pa.—Siegler v. Mellinger, 203 Pa. 
256, 52 A 175, 98 AmSR 757. 

S. C.—Couch v. Charlotte, etc., R. 
Co., ae SCO pt: 

S§. D.—Schneider v. Bosley, 39 S. 
D. 461, 165 NW 1. 

Tex.—T weed v. Western Union Tel. 
Co., 107 Tex. 247, 166 SW 696, 177 
SW 957 [aff (Civ. A.) 188 SW 1155]; 
Shelley v. Austin, 74 Tex. 608, 12 
SW 753; Western Union Tel. Co. v. 
Tweed, (Civ. A.) 188 SW 1155 [aff 
107 Tex. 247, 166 SW 696, 177 ay 
Caaf |e Southern Kansas R. Co. 
Cooper, 32 Tex. Civ. A. 592, 75 sw 
328; Locke v. International, etc., R. 
Co., 25 Tex, Civ. A. 145, 60 SW 314; 
Mayton v. Sonnefield, (Civ. A.) 48 
SW 608. ; 

Va.—Virginia Iron, etc., Co. v. 
Tomlinson, 104 Va. 249, 51 SH 362. 

Wis.—Miles v. Stanke, 114 Wis. 94, 
89 NW 8338. 

Wyo.—Mortimore v. State, 24 Wyo. 
452, 1 Pil66; 

[a] Comparative safety or dan- 
ger.—Savannah, etc., R. Co. v. Evans, 
121 Ga. 391, 49 SE 308; Dolstrom v. 
Newport Min. Co., 165 Mich, 309, 130 
NW 648; Ivory v. Deerpark, 116 N. 
Y. 476, 22 NE 1080 (two places in 
highway); Galveston, etc., R. Co. v. 
English, (Tex. Civ. A.) 59 SW 626. 

{b] Danger from assault.—Orr v. 
State, 117 Ala. 69, 23 S 696. 

68. Sullivan v. Rome, 86 App. Div. 
107, 83 NYS 554; Siegler v. Mellinger, 
203 Pa, 256, 52 A 175, 93. AmSR 767; 
Meyers v. eae Boy Gold Min. 
Co., 28 Utah 96, 77 P 347; Anderson 
Seattle Park Co., (5) Wash. 575, 140 

69. Musick v. Latrobe, 184 Pa. 375, 
39 A 226. 

70. Holton v. Hicks, 9 Kan. A. 179, 
58).P998- 

71. Iowa.—Escher v. Carroll Coun- 
ty, 159 Iowa 627, 141 NW 38. 

Kan.— Duncan ‘v. Atchison, etc., R. 
Co; 86 Kan. 112° 219" Pr3b6, oa LRA 
NS 565; Murray v. Woodson County, 
58 Kan. 1,,48 P 554. 
passa lee v. Wilbraham, 8 Allen 
564. 

Mich.—Comstock v. Georgetown 
Tp., 1387 Mich. 541, 100 NW 788. 

Minn.—-McDonald AE Duluth, 93 
Minn. 206, 100 NW 110 

N. Y.—McDonald v. Siate, a7 Ne 
18,27) NE. 358. 

Or.—Pointer v. Klamath Falls Land 

Co., 59 Or. 488, 440, 117 P 605, Ann 
Cas1913C 1076 Tauot Cyel. 

Tex.—Baldridge, etc., Bridge Co. v. 
Cartrett, 75 Tex. 628, 13 SW 8; Shel- 
ley v. Austin, 74 Tex. 608, 12 SW 753. 

‘Wash.—Johnson vy. Caughren, 55 
Wash. 125, 128, 104 P 170, 19 AnnCas 
1148 [quot Cyc]. 


72. Spokane, etc., R. Co. Wires.» 
241 U. S. 344, 36 sct 668, 60 Ted: 
1037; Colorado Springs, etc., Buco, 
v. Reese, (Colo.) 169 P 572: Dooner 
v. Delaware, etc., Canal Co., 164 Pa. 
17, .30 A 269. 

73. Cleveland, etc, Co. v. De 


R. 
Bolt, 10 Ind. A. 174, 37 NE 737. 
74, Savannah, etc., R. Co. v. Evans, 
121 Ga. 391, 49 SE 308. 


75. Marcy v. Sun Mut. Ins. Co., 11 
La. Ann. 748. 
76, Carty v. Boeseke-Dawe Co., 2 


Cal. A. 646, 84 P 267. 

77. U. S—Potlatch Lumber Co. v. 
Harkins, 217 Fed. 22, 24, 133 CCA 182 
[quot Cyc]. 

Cal.—Luman v. Golden Ancient 
gpaninel Min. Co., 140 Cal. 700, 74 P 
307; 

Conn.—Girard v, Grosvenordale Co., 
83 Conn, 20, 74 A 1126. 


‘ 
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an alley,®® an area,’ a bridge,’! a car,’ a cattle 
guard,’? a crossing,”* a dock,’> an exeavation,7® 
machinery,’? a mechanical appliance,78 a mine,’? a. 


Ga.—Holland v. McRae Oil, etc., 
Co., 184 Ga. 678, 68 SE 555; vans 
et ate Mills, 124 Ga. 318, 52 

Peis koe v. Atlee, 81 Iowa 
1, 46 NW 756. 

Mas Be Geen v. Smith, 172 Mass. 
50, 51 NE 460. 

Mich.—Pierce v. C. H. Bidwell 
fh cea Co., 153 Mich. 323, 116 NW 

Mo.—Miniea v. St. Louis: Cooper-- 
age Co., 175 Mo, A. 91, 157 SW 1006; 
Van Edwards v. Barber Asphalt Pay. 
Con r92) Mon Aui22ie 

N. J.—Bergen County Tract. Co. 
v. Bliss, 62 N. J. L. 410, 41 A 837. 

Okl1.—Bilby v. Thomas Gin-Com- 
press Co., 33 Okl. 254, 124 P 1093. 

Tex.—Ft. Worth, ete, Baa Conky, 
Ep ieee ae 2 Tex. Civ. A. 170, 21 SW 


[a] Brick press.—Barckdall v. 
ey Brick Co., 21 Cal. A, 685, 132 

[b] Block system of signals.— 
Bergen County Tract. Co, v. Bliss, 
CZLINE nls, ANO 4a WEA CR Onl. 

{c] Where a model has been used 
before the jury an additional reason 
for rejecting the evegouee exists. 
Sy te v. Atlee, 81 Iowa 1, 46 NW 


78. U. S—Hunt v. Kile, 98 Fed.. 
49, 38 CCA 641 

‘Ala.— Birmingham R., ete., Co... Vv. 
Baylor, 101 Ala. 488, 13 S 793. 

Cal.-Luman  v. olden wvnarent: 
Spe Min. Co., 140 ial 700, 74 P 

Colo.—Colorado Coal, etc., Co, v.. 
Lamb, 6 Colo, A. 255, 40 P 251. 

Ill.— Smith v. Stover Mfg. Co., 205: 
TK Aw 169: 

Ind.—Indiana Bituminous. Coal Co.. 
v. Buffey, 28 Ind. A. 108, 62 NH. 279. 

Iowa.—Sprague v. Atlee, 81 Iowa 
1, 46 NW 756. 

Kan.—Murray he Woodson County 
Comrs., 58 Kan. 48 ee 554; Junction 
City v. Blades, ti tka. 85, 41 PB 677. 

Minn. —Freeberg Vv. Si. Paul Plow- 
Works, 48 Minn. 99, 50 NW 1026. 

Mo.—Nash v. Dowling, 93 Mo. A.156. 

Nev.—Konig v. Nevada-California- 
Oregon R. Co., 36 Nev. 181, 135 P 141. 

N. Y.—Cline v. Northern Cent. R. 
Co., eo App. Div. 203, 168 NYS 303. 

R. I1.—vYeaw v. Williams, 15 R. I. 
PAU Or ON Bey, 

Vt. Houston v. Brush, 66 Vt. 381, 
29 A 380. 

Va. at einacteer eine Chemical 
Co. v. Knight, 106 Va. 674, 56 SE 725. 

Wis.—Benson v. Superior Mfg. Co., 
147 Wis. 20, 182 NW 683. 

[a] Belt fastener. —Harley v. Buf- 
falo Car Mfg. Co., 142 N. Y¥. 31, 36 
NE 813 [rev *30 NYS 354]. 


{b] Derrick.—Houston vy. Brush, 
66 Vt. 331, 29 A 380. 
{c] Hammer.—Vanthul v. Great 


prorcnorn R. Co., 90 Minn. 329, 96 NW 


{d] Hoisting apparatus.—Coe vy. 
Van Why, 33 Colo. 315, 80 P 894, 8 
AnnCas 552. 


fe] Pulley.—Indiana Bituminous 
Coal Co. v. Buffey, 28 Ind. A. 108, 62 
Neg 


Rope.—Hunt v. Kile, 98 Fed. 
49, 38 CCA 641. 

Tel] Saw.—Sprague v. Atlee, &t 
Iowa 1, 46 NW 756; Konig v. Nevada- 
California- -Oregon R. Co., 36 Nev. 181, 
Lob) ma 19 

[h] Set screw on sheet collar.— 
Meyer v. Meyer, 86 III. 417. 

[i] Snatch block.—Vireinia- Caro- 
lina Chemical Co. vy. Knight, 106 Va. 
674, 56 SE 725. 


[i]. Tool—Nash v. Dowling, 93 
Mo. A. 156. 
79. Smuggler Union Min. Co. v. 


Broderick, 25 Colo. 16, 53 P 169, 71 
AmSR 106; Legru v. Penwell Coal 
Min. Co., 149 Til. Ay 5b5s) Hart, <vs 
Penwell Coal Min. Co., 146 Ill. A, abo 
Consumers’ Lignite Co. v. Hubner, 
(Tex. Civ. A.) 154 SW 249, 
[a] Entrance.—Consumers’ Lig- 
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railroad station,®° a road or highway,®* a sidewalk,®? 
a street,§> a railroad or street railway track,§* a 
trap door,®® a switch,®* or a trench;** or as applied 
to a rate of speed,®* a situation,®® or the method 


ee ee v. Hubner, (Tex. Civ. A.) 154 

80. Chamberlain v. Platt, 68 Conn. 
126, 35.A 

Sip eb. Ce sitet of Columbia v. 
Haller, 4 App. 405. 

Md.—Rowe v. Baltimore, etc. R. 
Co., 82 Md. 493, 33 A 761. 

Mass.—Edwards v. Worcester, 172 
Mass. 104, 51 NE 447. 

Mich.—Stanton v. Webster Tp., 170 
Mich. 428, 1836 NW 421; Girard v. 
Kalamazoo, 92 Mich. 610, 52 NW 1021; 
Harris v. Clinton Tp., 64 Mich. 447, 
31 NW 425, 8 AmSR 842. 

Mo.—Brown v. Cape Girardeau 
Macadamized, etc., Road Co., 89 Mo. 
152, 1 SW 129; Miller v. Canton, 112 
Mo. A. 322, 87 SW 96. 

N. Y.—Ivory v. Deerpark, 116 N. 
Y. 476, 22 NE 1080. 

Oh.—-Stillwater Turnp. -) Coz ‘vy. 
Soeur, 26 Oh. St. 520. 

Daa haha ed v. Dallas, 10 Kulp te 

R. I.—Yeaw v. Williams, 15 R. 
20, 23 A 33. 

Vt.—Lester v. Pittsford, 7 Vt. 158. 


Wis.—Griffin v. Willow, 43 Wis. 
oo Kelley v. Fond du Lac, 31 Wis. 


{a] Sluice in highway.—Platz v. 
McKean Tp., 178 Pa. 601, 36 A 1386. 

[b] The comparative danger of 
two places in a highway is not a 
proper subject forthe testimony of 
@ witness. Ivory v. Deerpark, 116 
N. Y. 476, 22 NE 1080. 

82. D. C.—District of Columbia v. 
-Haller, 4 App. 405. 

Tll.—Fairbury v. Rogers, 98 Ill, 554; 
‘Chicago v. McGiven, 78 Ill. 347. 

Iowa.—Robertson v. Waukon, 155 
Iowa 260, 135 NW 1093; Dempsey Vv. 
Dubuque, 150 Iowa 260, 132 NW 758; 
Langhammer v. Manchester, 99 Iowa 
‘295, 68 NW 688; Barnes v, Newton, 
‘46 Iowa 567. 

Kan.—Martin v. Columbus, 93 Kan. 
‘79, 143 P 421; Topeka v. Sherwood, 
39 Kan, 690, 18 P 933. 

Mass.—Hasey v. Boston, 228 Mass. 
516, 117 NE 827. 

Mich.—Lindley v. Detroit, 131 Mich. 
8, 90 NW 665; Detzur v. B. Stroh 
Brewing Co., 119 Mich. 282, 77 NW 
‘948, 44 LRA 500; Atherton v. Ban- 
‘croft, 114 Mich. 241, 72 NW 208; 
Girard v. Kalamazoo, 92 Mich. 610, 
52 NW 1021. 

Mo.—Eubank v. Edina, 88 Mo. 650; 
Miller v. Canton, 112 Mo. A. 322, 87 
‘SW 96; Yeon Vv. Spickardsville, 90 
Mo. A. 416. 

Mont.—Metz v. Butte, 27 Mont, 506, 
ote W716 1, 

Tex.—Lentz v. Dallas, 96 Tex. 258, 
12 Sw 59. 

Wis.—Gordon vy. Sullivan, 116 Wis. 
543, 938 NW 457. 

83. Anniston vy. Iney, 151 Ala, 392, 
44 S 48; McKim v. Philadelphia, 217 
Pa. 243, 66 A 340, 19 LRANS 506; 
Baker v. Madison, 62 Wis. 137, 22 NW 
141, 583. 

[a] Pole obstructing street.—Mc- 
Kim v. Philadelphia, 217 kPa, 2438, 66 
A 340, 19 LRANS 506. 

84. Ala.—Louisville, etce., R. Co. v. 
Tegner, 125 Ala. 593, 28 S 510. 

Ill.— Roberts v. Chicago, ete. R. 
Co., 78 Ill. A. 526. 

Oh.—Street R, Co. v. Nolthenius, 40 


Oh. St. 376. 
Ss. C.—Couch v. Charlotte, etc., Co., 
22S. C,_ 557: 


Tex.—Missouri, etc. R. Co. v. 
Grimes, (Civ. A.) 196 SW 691; Thomp- 
son v. Galveston, etc., R. Co., 48 Tex. 
Civ. A. 284, 106 sw 910; Southern 
Kansas R. Co. v. Cooper, 32 Tex. Civ. 
As 592, 75 SW 328. 

Va.—-Childress v. Geeat ease, etc., 
R. Co., 94 Va. 186, 26 SH 4 

85. Kolb v. Sandwich Tinterdrin 
Go.) 36) Til Ay 419, 

86. Birmingham R., etc., Co. \v. 
Baylor, 101 Ala. 488, 13 S) 793; 


EVIDENCE 


orado Coal, etc., Co. v. Lamb, 6 Colo. 
A. 255, 40 ’p 261; Yeaw v. Williams, 
aly teat 20, 23,\A 33) 

87. Winters v. WaveDe 91 App. 
Div. 80, 86 NYS 439 

88. Ala—Alabama Great Southern 
R. Co. v. Hall, 105 Ala. 599, 17 S 176. 

D: C.—Eckington, etc., Re" Co; vy. 
Hunter, 6 App. 287. 

Ill.—McFarland v. George W. sotes 
son, Inc., 189 Ill. A. 453; Louisville, 
ete., R. Co. v. Gobin, 52 Ill. A. 565. 

Mich.—Dolstrom v. Newport Min. 
Co., 165 Mich. 309, 130 NW 643. 

Mo.—Joyce v. Metropolitan St. R. 
Co., 219 Mo. 344, 368, 118 SW 21 [quot 
Cyc]; Schermer v. McMahon, 108 Mo. 
A. 36, 82 SW 535. 

Nev.—Konig v. Nevada-California- 
Oregon R. Co., 36 Nev. 181, 135 P 141. 

Or.—Pointer v. Klamath Falls Land 
Co., 59 Or. 488, 440, 117 P 605, Ann 
Cas1913C 1076 [quot Cyc]; Fisher v. 
Oregon Short Line, etc., R. Ca., 22 
Ory 5333, 30) P4255 16 aes ens 

89. Mich.—Detzur Stroh 
Brewing Co., 119 Mich. “o8> “47 NW 
948, 44 LRA 500. 

Mo.—Thomson y. Keyes, Marshall 
Bros. Livery Co., 214 Mo, 487, 113 
SW 1128. 

Tex.—Mayton vy. Sonnefield, (Civ. 
A.) 48 SW 608. 

Utah.—Swan v. pale. agence ete, R. 
Co., 41 Utah 518, 127 P 267. 

Wis. Fepeg ee v. Stanke, 114 Wis. 94, 
89 NW 8 

90. Molrarlana v. George W. Jack- 
son, Inc., 189 Ill. A. 453; Gulf, ete., R. 
Hays, 40 Tex. Civ. A. 162, 89 


91. Ala.—Louisville, etc., ray Co. v. 
Bouldin, 110 Ala. 185, 20 S325. 

Conn.—State v. Campbell, 82 Conn. 
671, 74 A 927, 185 AmSR 293, 18 Ann 
Cas 236 , 

Ga.—Printup v. Patton, 91 Ga. 422, 
T8USH sli: ) Central a, ete. 1Co. ve 
Ryles, 84 Ga. 420, 11 SE 499. 

Ind.—Clieveland, etc., R. Co. v. Cyr, 
43 Ind. A. 19, 86 NE 868; Moss Tie Co. 
v. Huff, 32 Ind, A. 466, 70 NE 86. 

Iowa.—Fitch v. Mason City, ete., 
Tract. Co., 116 Iowa 716, 89 NW 33; 
Duer v. ‘Allen, 96 Iowa 36, 64 NW 682; 
Whitsett v. Chicago, etc., RR: Cos, 67 
Towa 150, 25 NW 104; Hatfield v. 
Chicago, etc., R. Co., 61 Iowa 434, 16 
NW 336. ‘ 

Kan.—Dow v. Julien, 32 Kan. 576, 
4 P 1000. 

Md.—Hanrahan v, Baltimore, 114 
Md. 517, 80 A 812. 

Mo.—Disbrow v. People’s Ice, etc., 
Co., 170 Mo. A. 585, 157 Sw 116. 

N. Y.—Harrison v. New York Cent., 
etc., R. Co., 195 N.. Y. 86, 87 NE 802; 
Pike v. Bosworth, 7 NYSt 665; Rogers 
v. Rhodeback, 5 'NYLegObs 334. 

N. CG—Marks v. Harriet Cotton 
Mills, 135 N. C. 287, 47 SE 432. 

Tex.—Pecos, etc., R. Co. v. Bishop, 
(Civ. A.) 154 SW 305; Texas, etc., R. 
Co. v. Felker, 40 Tex. Civ. A. 604, 90 
SW 530; De Walt v. Houston, etc., 
R. Co., 22 Tex. Civ. A. 403, 55 SW 534; 
Ft. ‘Worth, etc., R. Co. v. Thompson, 
2 Tex. Civ. A. 170, 21 SW 137. 

Utah.—Smith v. Ogden, etc., R. Co., 
33 Utah 129, 93 P 185. 

Wash.—Bruenn v. North Yakima 
Se Dist. No. 7, 101 Wash. 374, 172 

6 


[a] All possible care.— Duer v. 
Allen, 96 Iowa 36, 64 NW 682 

[b]. Ordinary care .— Louisville, 
etc., R. Co. v. Bouldin, 110 Ala. 185, 
20 S 325; Rogers v. Rhodeback, 5 
NYLegObs (N. Y.) 334; Ft Worth, 
etc., R. Co. v. Thompson, 2 Tex. Civ. 
A. 170, 21 SW 1387. 

{c] Reasonable care.—Disbrow v. 
People’s Ice, etc., Co., 170 Mo. A. 585, 
157 SW 116; Bruenn v. North Yakima 
Sak Dist. No, 7, 101 Wash. 374, 172 


12 
ray Backing cars.—Central R., etc. 


Col- Co. v. Ryles, 84 Ga. 420, 11 SE 499, 
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adopted for doing particular work.®° The rule also 
precludes characterizing acts or conduct as careful,®* 
careless,°2 cautious,°* dangerous,°* good manage- 
ment,®® in the line of duty,®* necessary,*” negligent,** 


{e] Possibility of avoidance.— It 
is equally objectionable to. ask 
whether doing a certain act carefully 
would not have avoided an occurrence 
for which damages are_ claimed. 
Fitch v. Mason City, etc., Tract. Co., 
116 Iowa 716, 89 NW 33. 

92. U. S.—Seese v. Northern Pac. 
R. Co., 39 Fed. 487. 

‘Cal.—Rawles v. Los Angeles Gas, 
etc., Corp., 23 Cal. A. 455, 138 P 369. 

Ind.— Louisville, etc., Gons. R. Co. 
v. Berry, 9 Ind. A. 63, 35 NE 565, 36 
NE 646. 

Or.—Pointer v. Klamath Falls Land 
Co., 59 Or. 438, 440, 117 P 605, AnnCas 
1918C 1076 [quot Cyc]. 

Tex.—International, etc., R. Co. 
Garcia, 54 Tex. Civ. A. 59, 117 Sw 508. 

Vt.—Desmarchier v. Frost, 91" Vit: 
138, 99 A 782: 

Wash.—Johnson v. Caughren, 6&5 
Wash. 125, 128, 104 P 170, 19 AnnCas 
1148 [quot Cyc]; Curtis v. Barber 
tebe e Pav. Co., 44 Wash. 334, 87 

93. Mayfield v. Savannah, etc., R. 
Co., 87 Ga. 374, 13 SE 459; Conway v. 
Murphy, 135 Iowa 171, 112 NW 764. 

{a] Good caution.—Scott v. Hogan, 
72 Iowa 614, 34 NW 444. 

94, U. S.—Seese v. Northern Pac. 
R. Co., 39 Fed 487. 

Ala-—Alabama Great Southern R. 
Co. v. Finn, 74 S 246. 

Iowa.—Muldowney v. Illinois Cent. 
R. Co., 36 Iowa 462. 

N. H.—_Nourie v. Theobald, 68 N. 
B. 564, 41 A 182: 

N. Y.—Teall v. Barton, 40 Barb. 

Ss. Sar eae Vv. Asheville, etc., R. 
Co., 25 S. 

Tex.  Swestern Union Tel. Co. v. 
Tweed, (Civ. A.) 1388 SW 1155 [aff 
407 hem 247, 166 SW 696, 177 SW 

Wis.—Lawson v. Chicago, ete, R. 
Gait 64 Wis. 447, 24 NW 618, 54 AmR 


[al Coupling cars.—Atchison, etc., 
R. Co. v. Myers, 63 Fed. 793, 11 CCA 


439; Muldowney v. Illinois Cent. R. 
Co., 36 Iowa 462. 
(b] Taking down huilding.— 


ovnee v. Theobald, 68 N. H. 564, 41 
ba McNair v. Stewart, 24 N. B. 


96. Grand Rapids, ete., R. Co. v. 
Ellison, 107 Ind. 234, 20 NE 135; Allen 
Vv. Burlington, ete, Reon 57 lowa 


623, 11 NW 614; Louisville, GG.» 
Co. v. Bowen, 39 SW 34, 18 KyL 1099. 

97. U. S—New York ‘Electric 
Equipment Co. v. Blair, 79 Fed. 896, 
25. CCA 276. 

Ind.—Cleveland, ete., R. Co. v. Os- 
good, 36 Ind, A. 34, 73 NE 285. 

Mass.—Nowell v. Wright, 3 Allen 
166, 80 AmD 62. 

Mich.—Clark v. Detroit Locomotive 
Works, 32 Mich. 348. 

N. Y.—Lane v. New York Cent., 
of R. Co., 93 App. Div. 40, 86 NYS 

S. C—Miller v. Atlantic Coast Line 
R. Co., 94 8. C.°388, 77 SE ae 

“Tex.—International, etc., Co. 
Armstrong, 4 Tex. Civ. A. 146, 23 Sw 
236; Missouri Pac. R. Co. v. Burnett, 


3 Tex. A. Civ. Cas. § 236. 
[a] Blowing whistle.—Chicavco, 
ete., R. Co., 93 App. Div. 40, 86 NYS 


192. 53 NE 1026. 
{b] Establishing rules to prevent 
accident.—Lane v. New York Cent., 
ee R. Co., 83 App. Div. 40, 86 NYS 
{c] Examining steamer.—Clark v. 
renee: Locomotive Works, 32 Mich. 
{d] Handling of drawbridge.— 
Nowell v. Wright, 3 Allen (Mass.) 
166, 80 AmD 62. 
{[e]_ Precautions in hoisting pi 


New York Electric Equipment Co. v. 
Blair, 79 Fed. 896, 25 CCA 216 
98. S§.— Inland, etc., Coasting 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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omitting anything, % possible, practicable,? proper,? 
prudent,* reasonable,® safe,® skillful,’ usual,® or un- 
usual.® A witness cannot be permitted to state his 


Co. v. Tolson, 139 U. S. oe Li Sct 
653, 35 L. ed. 270 [Laff 17 D. C. 39]. 

Ala. —Staples v. Steed, 167 Ala. 241, 
52 S 646, AnnCas1912A 48 0. 

Colo.—-Colorado Springs, etc., R. Co. 
v. Reese, 169 P 572. 

Ga.—Dowdy Ms Georgia R. Co., 88 
Ga. 726, 16 SE 6 

tM Willens- Vv. Morris, 237 I. 
254, 86 NE 729. 

Ind. —Cleveland, etc., He Co. v. Cyr, 
43 Ind. A. 19, 86 ‘NE 86 

Iowa.—Metropolitan hy Bank v. 
Commercial State Bank, 104 Iowa 682, 
74 NW 26; McKean vy. Burlington, 
etc., R. Co., 55 lowa 192, 7 NW 505. 

Ky. —Pepper v. Planters’ Nat. Bank, 
§ KyL 85. 

Me. ae v. Berry, 87 Me. 405, 
32 A 986. 

Mass.—Gilmore Vig Mittineague 
Paper Co., 169 Mass. 471, 48 NE 623; 
Simmons Vv. New Bedford, etce., Steam- 
boat Co., 97 Mass. 361, 93 AmD 99. 

Mo.—Koons v. St. ‘Louis, ete., R. 
Co., 65 Mo. 592; Disbrow v. People’s 
Ice, etc., Co., 170 Mo. A. 585, 157 SW 
116; Teepen Bi Taylor, 141 Mo. A. 
282, 124 SW 1062. 

N. Y. ee oa v. New York Cent., 
etc., R. Co., 195 N. Y. 86, 87 NE 802; 
Schneider v. Second Ave. R. Co., 133 
N. Y. 583, 30 NE 752; Murtaugh v. 
New York Cent., etc., R. Co., 49 Hun 
456, 3 NYS 483; Crofut v. Brooklyn 
Ferry Co., 36 Barb. 201; Taylor’ v. 
penn ets ili, INE NA Super. 116, 1 AbbPr 


“Ba, .—Livingston v. Cox, 8 Watts & 


Ss. 

Tex.—International, etc., R. Co. 
Garcia, 54 Tex. Civ. A. 59, 117 sw 
206; Texas, etc., R. Co. Vv. Felker, 40 
Tex. Civ. A. 604, 90 Sw 530. 

Wis.—Wood v. Chicago, etc., R. Co., 
51 Wis. 196, 8 NW 214. 

[a] Conduct of attorney.—Living- 
ston v. Cox, 8 Watts & S. (Pa.) 61. 

[b] Homicide.—State v. Campbell, 
82 Conn. 71, 74 A 927, 1835 AmSR 293, 
18 AnnCas 236. 

{c] Leaving lamp burning.—Wood 
v. Chicago, etc., R. Co., 51 Wis. 196, 
8 NW 214. 

{[d] Mode of hobbling and throw- 
ing horses.—Staples v. Steed, 167 Ala. 
241, 52 S 646, AnnCas1912A 480. 

[el Safe place to stand while boat 
is landing.—Inland, etc., Coasting Co. 
v. Tolson, 139 U. S. 551. 11 SCt 653, 
38 L. ed. 270 [aff 17 D. C. 39]. 


39]. 
{f] Striking mules. — American 
Boon: Co. v. Fennell, 158 Ala. 484, 48 


{g] back of adequate knowledge 
on the part of the witness furnishes 
a@ further reason for rejecting his 
inference. Gilmore v. Mittineague 
Paper Co., 169 Mass. 471, 48 NE 623. 

99. Ga.—Central of Géorgia R. Co. 
Vv. ti pe 121 Ga. 781, 49 os 780. 

Tll.— Springfield Cons, 1B eee BOLE 
Puntenney, 101 Ill. A. 95 [aff 200 nL 
9, 65 ae 442]. 

N. Y.—Carpenter v. Eastern Trans- 
fer-Cos (1 INT Y.-6 74. 

N. C._Jeffries v. Seaboard eee Line 
R. Co., 129 N. C. 236, 39 SE 836. 

Pa.—North Pennsylvania RR. (Conky. 
Kirk, 90 Pa. 15 

[al Nothing possible omitted.— 
North blade oe ReiCo:svea Kirk, 
90 Pa. 

[bj ‘as question as to whether any- 
thing was omitted calls for the opin- 
jon of the witness as to whether due 
care has been used. Springfield Cons, 
R. Co. v. Puntenney, 101 Ill. A. 95 
{aff 200 Ill. 9, 65 NE 442). 

1. GCapital Tract. Co. v. Contner, 
120 Md. 78, 87 A 904 (stopping a car 
in time to avoid striking a pedes- 


Miller v. Atlantic Coast Line 
 Co., 94 S.C... 388, rik SE 1111 (set- 
ting brakes on cars). 

3. Ala.—Alabama Great Southern 
R. Co, v. Tapia, 94 Ala. 226,10 S 236. 


[22 C.J.—81] 


EVIDENCE 


Cal.— Fogel v. San Francisco, ete., 
a ozo Cal. surop: Cas. 194, 42 


Ga.—Brush Electric Light, etc., <a 
v. Wells, 103 Ga. 512, 30 SEH 
Printup v. Patton, 91 Ga. 422, ey i 
311; Hudson v. Georgia Pac. HCO; 
85 Ga. 203, 11 SE 605 

Ill.—Sprinefield v. Coe, 166 Ill. 22, 
46 N® 709; Hopkins v. Indianapolis, 
etc., R. Co., 78 Ill. 32; Cleveland, etc., 
R. Co. v. Curtis, 134 Ill. A. 565. 

Ind.—Moss Tie Co. v. Huff, 32 Ind. 
A. 466, 70 NE 86. 

Towa. —Metropolitan Nat. Bank v. 
Commercial State Bank, 104 Iowa 682, 
74 NW 26; Duer v. Allen, 96 Iowa 36, 
64 NW 682; Burns vy. Chicago, etce., 
R. Co., 69 Iowa 450, 39 NW 25, 58 
AmR 227; Jeffrey v. Keokuk, etesens 


Co., 56 Towa 546, 9 NW 8 
Kan.—Atchison, etc., a Col ev; 

Chance, 57 Kan. 40, 45 P 60. 
Ky.—Louisville, ete., R. Co. v. Mil- 

liken, 51 SW 796, 21 KyL 489. 
Mass.—McGuerty v. Hall, 161 


Mass. 51, 36 NE 682; White v. Ballou, 
8 cae 408. 

N. Y.—Schneider v. Second Ave., 
ete, RiiCo,, £33, N-\s 580, 50 INET. 
Rawls v. American Mut. L. Ins. Co.. 
27_N. Y. 282, 84 AmD 280; Winters 
v. Naughton, 91 App. Div. 80, 86 NYS 
439; Tibbits v. Phipps, 30 App. Div. 
214, 51 NYS 954 [aff 163 N. Y. 580 
mem, 57 NE 1126 mem]; Hankins v. 
Watkins, 77 Hun 360, 28 NYS 867; 
Reegner v. Glens Falls, etc., R. Co., 74 
Hun 202, 26 NYS 625; Mauer v. Fer- 
guson, 17 NYS 349. 

Or.—Johnston v. Crogen Short Line 
R. Co., 28 Or: 94, 31 P 283 

Tex.—St. Louis, ete.; R. Con. wedones; 
14 SW 309; Missouri,. etc., 

Miller, 8 Tex, Civ. A. 241, 27 Bow “908. 

Utah.—Black v. Rocky Mountain 
Bell Telephone Co., 26 Utah 451, 73 P 
514 


Wash.—Johnson v. Caughren, 55 
Wash, 125, 128, 104 P 170, 19 AnnCas 
1148 [quot Cyc]. 

Wis.—Eaton v.. Woolly, 28 Wis. 628. 

{a] Distance between hand cars. 
—Atchison, etc., R. Co. v. Chance, 57 
Kan. 40, 45 P 60. 

[b] Piling of lumber.—Baldwin v. 
St. Louis, etc., R. Co., 68 Iowa 37, 25 


ahs 91 1s. 
Seaenan v. Keith, 57 Fed. 
* Gas 23 

AD ae wile v. Louisville, etc., R. 
Co., 94 Ala. 277, 10 S 276, 14 LRA 552. 

Ariz.—Huachuca Water Co. v. 
Swain, 4 Ariz. 113, 77 P 619. 

Ark. ’__Fordyce v. Edwards, 65 Ark. 
98, 44 SW 1034. 

Cal.—Redfiela v. Oakland Cons, St. 
R: Co, 112 Cal. 220, 43 see 

Tll.—Wabash, ete. R ~COsve Pratt; 
AD ATI, AL UCT. 

Ind.—Moss Tie Co. v. Huff, 32 Ind. 
A. 466, 70 NE 86. 

TJowa.—Duer v. Allen, 96 Iowa 36, 


64 NW 682; Campbell v. Rusch, 
Iowa 337. 

Mass.—Higgins v. Dewey, 107 
Mass. 494, 9 AmR 68. 

ie ‘—Greenwell v. Crow, 73 Mo. 
63 

Pa.—Card v. Columbia Tp., 191 Pa. 
254, 43 A 217. 

Tenn.—Bruce v. Beall, 99 Tenn. 


303, 41 SW 445. 


Tex.—Quinn v. Galveston, etc., R. 
Co., (Civ. A.) 84 SW 395; area saeet 


Vv. Mayton, (Civ. A.) 39 SW i 

Vt.—Bemis v. Central Vermont R. 
Co., 58 Vt. 636, 3 A 531. 

Wis.—Waupaca Electric Light, etc., 
R. Co. v. Milwaukee Electric R., etc., 
Co., 112 Wis. 469, 88 NW 308. 

{al Leaving bus on slope of hill. 
—Lawrence vii Hudson, 42 MHeisk. 
(Tenn.) 671. 

[b] Leaving horse unhitched.— 
Stowe v. Bishop, 58 Vt. 498, 3 A 494, 
56 AmR 569. 

[c] Only one man on electric car. 
—Redfield v. Oakland Cons. St. R. Co., 
112 Cal. 220, 43 P 1117. 
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inference as to assumption of risk,1° whether suffi- 
cient time was afforded for the doing of an act,1 
or the competency of a person for particular work. ‘32 


{d] Partnership with stranger.— 


P| Hinds v. Peith, 57 Fed. 10, 6 CCA 331. 


fe] Ship ping hog's.—Wabash, etc., 
Ek COngvs Prete LS EN. ACL ie 

{f] Use of elevator cables for 
more than seven years.— Bruce v. 
Beall, 99 Tenn. 303, 41 SW 445. 

[¢] What a prudent man would do 
under certain circumstances cannot 
be stated by the witness. Fordyce v. 
Edwards, 65 Ark. 98, 44 SW 1034. 

{h] A custom cannot be proved in 
such a connection. So doing would 
amount, at best, merely to evidence 
of the opinions of those who used it 
as to the propriety of the conduct 
covered by the custom. Redfield v. 
Oakland Cons. St. R. Co., 112 Cal. 220, 
43 P1117. 

5. Ala—Hureka Co. M Bass, 81 
Ala. 200, 8 S 216, 6 AmR 152. 

Tll.—Bacon v. Cleveland, etce., R. 
Cor, 155 VTi, AC 40; 

Ky —Title Guaranty, ety Co. v. 
Cone 141 Ky. 570, 188 SW 5 

Me.—Hill v. Portland, Mee. R. Co., 
55 Me. 438, 92 AmD 601. 

Mo.—Joyce v. Metropolitan St. R. 
Co., 219 Mo. 344, 368, 118 SW 21 [quot 


Cyc]. 

N. Y.—Cramer v. Slade, 66 App. 
Div. 59, 73 NYS 125. 

Tex.—St. pose ete aR Co: 
May, 53 Tex. Civ. 257, 115 Sw 900. 

Utah—Sweet v. “Salt Lake City, 43 
Utah 306, 134 P 1167. 

Vt.—Oakes v. Weston, 45 Vt. 430. 

Wash.—Johnson v. Caughren, 55 
Wash. 125, 128, 104 P 170, 19 AnnCas 
1148 {quot Cyc]. 
Colmer v. Mason, 1 Ont. L. 

fa] Blowing steam whistle.—Hill 
v. Portland, etc., R. Co., 55 Me. 438, 
92 AmD 601. 

6 U. S—Motey v. Pickle Marble, 
etc., Co., 74 Fed. 155, 20 CCA 366. 
owe Bills Vv. Ottumwa, 35 Iowa 

Mich.—Noble v. St. J0ge DR etc., R. 
Co., 98 Mich. 249,57 NW 1 

NGA Kelpy v. Triest, ne. NYS 742. 

Tex.—International, etc., Rie COmVe 
Kuehn, 2 Tex. Civ. A, 910, 31 Sw 58. 

Utah.—Musgrave v. Studebaker 
Bros. Co., 48 Utah 410, 160 P 117; 
Johnson v. Union Pac. Coal Co., 28 
Utah 46, 76 P 1089, 67 LRA 506. 

fa] Reasonably safe.—Motey v. 
Pickle Marble, ete., Co., 74 Fed. 155, 
20 CCA 366. 

[b] Safer.—Keller v. New York 
Cent. R. Co., 2 Abb. Dec. (N. Y.) 480, 
24 HowPr 172. 

[c] Using a horse.—Noble v. St. 
Joseph, etc., R. Co., 98 Mich. 249, 57 
NW 126. 

7 UHoener v. Koch, 84 TIll. 408; 
Woeckner v. Erie Electric Motor Co. 5 
187 Pa. 206, 41 A 28. 

8. Fordyce v. Lowman, 62 Ark. 70, 
34 SW 255; Bolsvert v. Ward, 199 
Mass. 594, 85 NE 849. 

9. Seese v. Northern Pac. R. Co., 
39 Fed. 487; Cleveland, etc., R. Co. v. 
Osgood, 36 Ind. A. 34, 73 NE 285: 
Pointer v. Klamath Falls Land Co., 59 
Or. 438, 440, 117 P 605, AnnCasi913C 
1076 [quot Cyc]. 

10. Consumers’ Cotton Oil Co. v. 
Jonte, 36 Tex. Civ. A. 18, 80 SW 847. 

11. Southern R. Co. v. Haynes, 186 
Ala. 60, 65 S 339; San Antonio, etc., R. 
Co. v. Jackson, 38 Tex. be A. 201, 85 
Sw 445; Texas, etc., Ri.Co., V. Lee, 22 
ae Civ. A. 174, 51 SW 351, 57 SW 

[a] Time to alight from train.— 
San Antonio, ete., R. Co. v. Jackson, 
38 Tex. Civ. A. 201, 85 SW 445; Texas, 
etc., R. Co., v. Lee, 21 Tex. Civ. A. 174, 
51 SW 351, 57 SW 573. 

12. Cal—Rowe v. Such, 134 Cal. 
573, 66 P 862, 67 P. 760. 

Colo.—Colorado Springs, Ps 
Co. v. Reese, 169 P 572. 

Iowa.—Mosnat v. Chicago, etc., R. 
Co., 114 Iowa 151, 86 NW 29 

Minn.—Wilson’ v. Reedy, 33 Minn. 
503, 24 NW 191. 


etc., 


514 [220.J.] 


Nor can a witness, even the actor himself,® state 
his inference as to the existence of contributory 
negligence,* or whether a person was or was not 
in the exercise of due care,!> or what would con- 
stitute reasonable care under given cireumstances.!¢ 

[§ 601] 4. Discretion of Court. The receipt of 
opinion evidence, and the extent to which it will be 
received in any particular case, are matters resting | of 
largely in the administrative discretion of the 


Mo.—Langston v. Southern ploceric 
R. Co., 147 Mo. 457, 48 SW 8 
C—Hicks v. Southern oe Co., 38 


Ss. 
SE ne 866. 
Utah.—Stoll v. Daly Min. Co., 19 
; Caughren, 55 


Utah 271, 57 P 295 

‘Wash.-—Johnson vy. 
Wash. 125, 128, 104 P 170, 19 Ann Cas 
1148 [quot Cyc]. 

Wis.—Johnson vy. Highland, 124 
Wis. 597, 102 NW 1085. 

{a] Driver.—Rowe v. Such, 134 
Cal. 573, 66 P 862, 67 P 760. 

[b] Engineer.—Mosnat. v. Chi- 
cago, etc., R. Co., 114 Iowa 151, 86 NW 
297 (careful, prudent, and cautious); 


Hicks v. Southern R. Co., 38 SE 725; 
oo Daly Min. Co., 19 Utah 271, 57 


{c]_ Motorman.—Colorado Springs, 
etc., R. Co. v. Reese, 
572; Langston v. Southern Electric R. 
Co., 147 Mo. 457, 48 SW 835. 

a] Person steering traction en- 
gine.—Johnson v. Highland, 124 Wis. 
597, 102 NW 1085. 

{[e] Workman,—Wilson v. Reedy, 
33 Minn. 503, 24 NW 191; Boettger v. 
Scherpe, etc., Iron Co., 136 Mo. 531, 38 
SW 298; Johnson v. Caughren, 55 
Wash. 125, 128, 104 P 170, 19 Ann Cas 
1148 [quot Cyé]. 

13. Ga.— Mayfield v. Savannah, 
etc., R. Co., 87 Ga. bes 13 SH 459; 
Hudson v. Georgia Pac. R. Co., 85 Ga. 
208, 11 SE 605. 

Til. —Springfield v. Coe, 166 Ill. 22, 
46 NE 709; Sterling Bridge Co. v. 
Pearl, 80 Til. 251; Litchfield v. Ang- 
lim, 83 Ill. A. 55. : 

N. Y.—Hankins y. Watkins, 177 
Hun 360, 28 NYS 867. 

N. C.—Phifer v. Carolina, etc., R. 
Co., 122 N. C. 940, 29 SE 578. 

Oh.—Circleville v. Sohn, 20 Oh. Cir. 
Ct. 368, 11 Oh. Cir. Dec. 193. 

Tex.—Schmick v v. Noel, 72 Tex. 1, 
8 SW 83; Texas Southern R. Co., v. 
Long, 35 Tex. Civ. A 339, 80 SW 114; 
Missouri, etc., R. Co. v. Miller, 8 Tex. 
Civ. A 241, 27 SW 905. 

14,0; $.—Bradford Glycerine Co. 
v. Kizer, 113 Fed, 894, 51 CCA 524, 

Ala.—Louisville, etc., a (CO. WN 
Bouldin, 110 Ala. 185, 20 S 325; War- 
den v. Louisville, etc., R. Co., 94 Ala. 
277, 10 S 276, 14 LRA 552. 

Fla,—Camp v. Hall, 39 Pla. 535, 22 
S 792. 

Ga.—Mayfield v. Savannah, etce., 
R. Co., 87 Ga. 374, 138 SH 459; Hud- 
son v. Georgia Pac, R. Co., 85 Ga. 203, 
11 SE 605; Parker v. Georgia Pac. R. 
Co., 83 Ga. 539, 10 SE 233; “Central R. 
Co. v. De Bray, Ut Gia 406. 

Tll.—Pennsylvania Co. v. Conlan, 
101 Ill. 93; Sterling Bridge Co. v. 
Pearl, 80 Til. 251. 

Ind.—Albion v. Hetrick, 90 Ind. 545, 
46 AmR 230. 

Iowa.—Whitsett v. Chicago, etc., R. 
Co., 67 Iowa 150, 25 NW 104; ‘Alien v. 
Burlington, etc., R. Co., 57 lowa 623, 
11 NW 614. 

sige Seite v. Lattin, 25 Kan. 
8 

Me. Fave v. Gouldsboro, 81 Me. 
188, 16 A 54 

Mass. oe Sri bit v. New Bedford, 
etc., Steamboat Co., 97 Mass. 361, 93 
AmD 99. 

Mo.—Madden v. Missouri Pac. R. 
Co., 50 Mo. A. 666. 

N. Y.—McCarragher v. Regers, 120 
N. Y. 526, 24 NE 812; Murtaugh v. 
New York, etc., R. Co.,” 49 Hun 456, 8 
NYS 483; Radman v. Haberstro, 1 
NYS. 561 [aff 119 N. Y¥. 659 mem. 23 
NE 1150 mem]. 

Oh.—National Malleable Castings 


EVIDENCE 


to be false.?2° 


Luscombe, 9 Oh. Cir. Ct. 680, & 

Ob, Gir, Dec. 801. 
Or.—Johnston vy. 
Co.,/ 23) Ors 94, 31, P) 2 
Tex _—Schmick v. Nook, 12 Tex. 1, 8 
SW 8:3; International, etc., R.°Co,¥v. 
Armstrong, 4 Tex. Civ. A. 146, 23 SW 


Utah.—Black v. Rocky Mountain 
ran Telephone Co., 26 Utah 451, 73 P 


Wis.—Lawson v. Chicago, etc., R. 
Co., 64 Wis. 447, 24 NW 618, 54 pk 
634; Mellor v. Utica, 48 Wis. 467, 
NW 655. 

[a] Reason for rule.—‘‘This is an 
assumption by the witness to pass 
upon the very questions submitted 
with proper instructions to the gee 
Schmick v. Noel, 72 Tex. 1, 4, 8 SW 


15. Ala. —Louisville, etce., at Corn: 
Bouldin, 110 Ala. 185, 20 S 325. 

Ark,—Fordyce Vv. Lowman, 62 Ark. 
70, 34 SW 255. 

Cal.—Pacheco v. Judson Mfg. Co., 
113°Cal. 541, .45'P 833. 

ar sgcentral R. Co. v. De Bray, 71 


Ga. 
Mo- 


nonceen etc., R. 


(Colo.) 169 P]-g3. 


Tl1l. ern) etc., R. Co. v. 
rando, 108 Ill. 576; Hopkins v. Indian- 
apolis, etc., R. Co., 78 Ill. 32. 

Minn.—Berquist v. Chandler Iron 
Co., 49 Minn. 511, 52 NW 136; Good- 
sell v. Taylor, 41 Minn. 207, 42 NW 
873, 16 AmSR 700, 4 LRA 673; Mantel 
v. Chicago, etc., R. Co., 33 Minn. 62, 
21 NW 853. 

Mo.—Gutridge v. Misscurl Pac. 
Co., 94 Mo. 468, 7 SW 476, 4 ee 


392. 
N. Comer ten Carcins. Cent. R. 
Co., 122 N. 940, "29 SB 5 


I pity rae Gt Vv. Coratibia Tp., 
188 Pa, 496, 41 A 617, 68 AmSR 883. 

Wis.—Seliger Vv. Bastian, 66 Wis. 
521, 29 NW 244. 

{a] Whether the appearance of 
certain machinery would suggest can- 
tion to a person of reasonable caution 
is a conclusion to be drawn by the 
jury. Goodsell v. Taylor, 41 Minn, 
207, 42 NW 878, 16 AmSR 700, 4 
LRA 673. 

{b] It is merely a verbal change 
to ask whether certain occurrences 
would have happened if due care had 
been used. Pacheco v. Judson Mfg. 
Co., 113 Cal. 541, 45 P 838 (crack in 
iron machinery discovered).- 

16, Ashley Wire Co. v. Mercter, 61 
Ill. A 485 [aff 1638 Ill. 486, 45 NE 2321; 
Johnson v. Caughren, 55 Wash. 125, 
128, 104 P 170, 19 AnnCas 1148 [quot 
Cyc]. 

17. U. S—Erie R. Co. v. Linne- 
kogel, 248 Fed. 389, 160 CCA 399; Gil- 
lespie v. Collier, 224 Bed. .298, 139 
CCA. 534. 

Ala.—Malone-McConnell Real Wst. 
Co. v. J. B. Simpson Audit Co., 73 S 
369; Southern Bitulithic Co. v. Per- 
rine, 191 Ala. 411, 67 S 601; Birming- 
ham Ry ete, Co.cv. Saxon 179) Ata. 
136, 59 S 584; Neyman v. Alabama 
Great Southern R. Co., 174 Ala. 613, 
57 S$ 4845; Barlew v. State, 5 Ala. A. 
290, 57 S 601. 

Ark—MecDonough v. Williams, 86 
Ark. 600, 112 SW 164. 

Cal.—Hallawell v. California Union 
Oil Colm (A)ELT3R 177 

Conn.—Currie v. Consolidated R. 
Co., 81 Conn. 383, 71 A 35 

D. Wimsatt, q 


C.—Lansburgh Vv. 
App. 271. 
oP ee .—Kersey v. State, 73 Fla. 832, 


Tews. “Letimaiin v. Minneapolis, 


[§ 602] C. Suppositions.’ 
a witness as to what would have happened if 
something had occurred which did not,?1 or some- 


[§§ 600-602 


court,1?7 which may control the number of witnesses 
who may be called,1® or decline to receive the evi- 
dence where it does not appear to be the best and 
most reliable which could be produced,® or is 
directed to proof of assertions which the court knows 


A mere supposition 


R. Co., 153 Iowa 118, 133 NW. 


Ky.—Henning v. Sai Agitated 118 Ky. 
818, 80 SW 1135, 26 KyL 159. 
Md.—Baltimore Refrigerating, etc., 
Co., v. Kreiner, 109 Md. 361, 71 A 1066, 
Mass.—Lakeside Mfg. Co. v. Wore 
cester, 186 Mass. 552, 72 NE 81; Mce- 
Keim v. Foley, 170 Mass. 426, 49 NE 


625 
Latzke, 140 


etc., 
20: 


Minn.—Madsen  v. 
Minn. 325, 168 NW 11; Hylaman v. 
Midland Ins. Co., 1386 Minn. 132, 161 
NW 385; Patterson v. Blatti, 133 
Minn. 23,'157 NW 717, LRA1916E 896, 
AnnCasi916D 63; Knox-Burchard 
Mercantile Co. v. Hartford Fire Ins. 
Co., 152 NW 650; Graseth v. North- 
western Knitting Co., 128 Minn. 245, 
150 NW 804; Meyers v. McAllister, 94 
Minn, 510, 103 NW 564. 

Mo.—Green v. Kansas City South- 
ern R. Co., 142 Mo."A. 67, 125 SW 865. 

N. H—Turner v. Cocheco Mfg. Co., 
75 N. Hh) 521; 77 A 999) 

Ok1, —Springfield FE. & M. Ins. Co. v. 
Griffin, 166 P 4381; Missouri, etc., ‘ 
Coo we Miller, 45 Okl, LU3s 445P ‘367, 
372 [cit Cyel; Yates v. Garrett, 19 
Okl. 449, 92 P 142. 

Or. =Weiss v. Kohlhagen, 58 Or. 
144, 113 P 46. 

Porto Rico.—Camacho y. Balas- 
quide, 19 Porto Rico 564, ais [cit’ 
Cyc]. 

Tex.—Dallas Cons. Electric St. R. 
Co. v. Seneny 42 Tex. Civ. A. 393, 93 
SW 1096. 

Wash.—Swanson v. Hood, 99 Wash. 
506, 170 P 135. 

18. Fraser v. Jennison, 42 Mich. 
206, 3 NW 882; Powers v. McKenzie, 
90 Tenn. 167, 16 SW 559. See Trial 
[88 Cyc 1345]. 

19. Russell v. State, 53 Miss. 367; 
Peterson v. Chicago, etc., R. Co., 19 
S. D. 122, 102 NW 595. See generally 
infra § 1220. 

20. Warden v. Louisville, etc., R. 
Co., 94 Ala. 277, 10 S 276, 14 LRA 
552; Com. v. Marzynski, 149 Mass. 68, 
21 NE 228. 

21. Ala.—Louisville, etc., R. Co. v. 
Banks, 182 Ala. 471, 31 S 573; Weed v. 
Martin, 89. Ala. 587, 8 S 132; Garrett 
v. Trabue, 82 Ala. 227, 3 S 149; Baker 
v. Trotter, 73 Ala. 277; Herring v. 
Skages, 62 Ala. 180, 34 AmR 4; Gib- 
son v. Hatchett, 24 Ala. 201; Otis v. 
Thom, 23 Ala. 469, 58 AmD 308; 
Mosely v. Wilkinson, 14 Ala. 812. 

Conn.—Dick v. Colonial Trust Co., 
88 Conn. 93, 89 A 907; Butler v. Corn- 
wall Iron Co., 22 Conn. 335. 

Ga 
Co., 89 Ga. 782. 15 SE 685. 

Tl. —-McCoy v. Chicago, ete., R. Co., 
268 Ill. 244,109 NH 1; Phenix Ins. Co., 
v. Mills, 89 Ill, A. 58. 

Ind.—Hinshaw v. State, 147 Ind. 
834, 47 NE 157; Reese v. Bolton, 6 
Blackf. 185; Lake Erie, etc., R. Co. v. 
Juday, 19 Ind. A. 436, 49 NE 843. 

Kan.—Kansas Pac. R. Co. v. Peae 
vey, 29 Kan. 169, 44 AmR 620, 

Ky.—James v. ‘Hayden, 10 KyL 634. 

Me.—Bunker vy. Gouldsboro, 81 Me. 
188, 16 A 543. 

Md.—Standard Acc., ete., Ins. Co. 
v. Wood, 116 Md. 575, 82 A 702; Tall 


ap ae Cop 


v. Baltimore Steam Packet Co., 90 
Md. 248, 44 A 1007, Ree ta 
Os 


Scaggs v. Baltimore, etc., R. 
d. 268 


Mass. Arnold v. Eastman Freight 
pea Heater Co., 176 Mass. 135, 57 NH 


Mich.—Molyneaux v. Bradley, 167 
Mich. 278, 132 NW 1013. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 602-603] 


thing had not occurred which did,22 or whether a 
certain thing could have happened under certain 
circumstances, which the witness says did not exist,?$ 
will ordinarily be rejected as involving too large an 
There are, however, cases in 
which a witness has been allowed to state what he 
would have done if he had received certain tele- 
grams,** or heard the whistle of a locomotive,?® or 
to testify that if a certain thing had happened 
certain other things would also have occurred,?¢ 


element of conjecture. 


where the possibility depends on 


courses not involving to an excessive degree the 


Minn.—Hathaway v. Brown, 22 
Minn. 214. 

Nebr.—Kane v. Chicago, etc. R. 
Co., 90 Nebr. 112, 132 NW 920, 36 
LRANS 1145, AnnCas1913A 764. 

N. Y.—Cosgrove v. Metropolitan St. 
R. Co., 173 N. Y. 628, 66 NE 1106 [aff 
74 App. Div. 166, 77 NYS 624]. 
Oh.—Massachusetts L. Ins. Co, v. 
Eshelman, 30 Oh. St, 647. 

Pa.—Murphy v. Prudential Ins. Co., 
205 Pa. 444, 55 A 19; U. S. Telegraph 
Co. v. Wenger, 55 Pa. 262, 93 AmD 


ae 


68 Ss 55, 46 SE 525; Welch v. Clif- 
ton Mie. Go., 55 S. C. 568, 33 SE 739. 
Tex.—Hilje v. Hettich, 95 Tex. 321, 
67 SW 90; Willis v. McNeill, 57 Tex. 
465; Bennett v. Foster (Civ. A.) 161 
sw 1078; Texas, etc., R. Co., v. Mc- 
Intyre (Civ. A.) 152 SW 1103; Regan 
Round Bale Co., v. Dickson Car 
Wheel Co., 55 Tex. Civ. A. 509, 121 
SW 526; Von Diest v. San Antonio 
Tract, Go., S3iiex. (Civ AST) 77 
SW 6382; Gulf, rae. Co. Ve Colbert, 
Civ... A.) 31 SW 33 
; Va.—Norfolk, ete., R. Co. v. Suffolk 

Lumber Co., 92 Va. 413, 23 SE 737. 

Wis.—Hill v. American Surety Co., 
107 Wis. 19, 81 NW 1024, 82 NW 691. 

a2. U. S—L. Bucki, ete, Lumber 
Co. eee ee Co., 121 Fed. 

Bhs “7 CCA 4 
FBf eo ac Georaon v. Dickens, 161 Ala. 
81, 49 S 888. 

: Me—Palmer v. Pinkham,-33 Me. 32. 

Mich.—Darling v. Thompson, 108 
Mich. 215, 65 NW 754. 

N. Y—Kochmann v. Baumeister, 
73 ene: Div. 309, 76 NYS 769. 

C.—Coegdell v. Wilmington, etc., 
TRS, “Gos 130 N. C. 313, 41 SE 541. 

Tenn.—Cumberland Tel., etc., Co. 
v. Deoley, 110 Tenn. 104, 72 SW 457. 

Tex.—El Campo Rice Milling Co. v. 
Montgomery, (Civ. A.) 95 SW 1102. 

Vt.—Crane v. Northfield, 33 Vt. 124. 

Wash.—Martin v. Sunset Tel., etc., 
Co., 18 Wash. 260, 51 P 376. 

W. Va—Taylor v. Baltimore, ete., 
R. Co., 33 W. Va. 39, 10 SEH 29. 

23. “American Express Co. v. Ris- 
ley, 77 Ill. A. 476 [aff 179 Ill, 295, 53 
NE 558]; Coffeen v. Lang, 67 Ill. A. 
359; Tuttle v. Lawrence, 119 Mass. 
276; Griskell v. Southern R. Co., 81S. 
Cc 193, 62 SE 205; International, etc., 
R. Co. v. White, 103 Tex. 567, 131 SW 
811. 

24, Willis v. Western Union Tel. 
Co., 69 S. C. 531, 48 SH 538,104 AmSR 
828, 2 AnnCas 52; Western Union 
Tel. Co. v. Carver, 15 Tex. Civ. A. 547, 
39 SW 1021. 

25. International, etc., R. Co. v. 
Davis, (Tex. Civ. A.) 84 SW 669. 

26. Howland v. Oakland Cons. St. 
R. Co., 115 Cal. 487, 47 P 255; Gallo- 
way v. San Antonio, etc., R. Co., (Tex. 
Civ. A.) 78 SW 32; International, etc., 
Be CO.ev. Newburn (Civ. A.) 58 Sw 
542 [aff 94 Tex. 310, 60 SW 429]. 

27. Colo—G. BR. & i. R. Co.. v. 
Eagles, 9 Colo, 544, 13 P 696. 

Ind.—Island Coal Co. v. Neal, 15 
Ind. A. 12, 42 NE 9538, 43 NE 463. 

Minn.— Fonda vy, St. Paul City 
Co., 77 Minn. 336, 79 NW ae: 

S. C.—Gosa v. Southern R. Co., 
S. C. 347, 45 SH 810. 

Tex—Western Union Tel. Co. v. 
Mitchell, 91 Tex. 454, 44 SW 274, 
AmSR 906, 40 LRA 209. 

28. Barr v. Post, 56 Nebr. 698, 


VaR Tages v. Southern R. Co., 


‘etG,iR, (Coz, 226), NLC: 
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obvious natural 


ae 123; Finch v. Phillips, 41 Wis. 


29. Pennsylvania R. Co. v. Hen- 
derson, 51 Pa. 315. 
ee U. S.—U. S. v. Greene, 146 Fed. 

Ala.—Crosby vt Montgomery, 108 
Ala, 498, 18 S 72 

Cal.—Minor v. oan ee 35 Cal. 
A. 200, 169 P 434; Swank v. Roberts, 
24 Cal. anes Os 142 P 104. 

Conn.—Fuller v. mci opelitan L. 
Ins. Co., 70 Conn. 647, 41 A 4. 

Ida.— Keane v. Pittsburgh Lead 
Min. Co., 17 Ida. 179, 105 P 6 

Towa._-Gardner v. Kilburn. 168 NW 
814; Chicago Univ. v. Emmert, 108 
Towa 500, 79 NW 285. 


Md.—Washington H.. ins. iCov,. Vv. 
Davison, 30 Md, 91. 

Minn.—Cargill v. .Thompson, 57 
Minn. 534, 59 NW 6388. 

Miss.—Groton Bridge, etc., Co., v. 


Alabama, etc., R. Co., 80 Miss. 162, 31 
S 739. 


Mo.—Fruin v. Crystal R. Co., 89 
Mo. 397, 14 SW 557; Brookfield v. 
Drury College, 139 Mo. A. 339, 1238 
SW 86. 

N. C.—Richardson y. Wilmington, 
100, 35 SH 2365. 

Pa.—Bubb v. Parkers ete., Oil Co., 
252 Pa. 26,97 Al 

ius PEE e Power, (Civ. A.) 


196 SW 662: Storrie v. Ft: Worth 
Stock-Yards Co., (Civ. A.) 143 SW 
286; International, etc., R. Co. v. 


Startz, (Civ. A.) 27 SW 759 

31. Fla.—cCross v. Aby, 55 Pla. 311, 
45 S 820. 

Iowa.—Jackson v. Benson, 54 Iowa 
654, 7 NW 97 

Mass.—Bennett v. 
Allen 10. 

Nebr. ane v. Drahos, 8 Nebr. 1, 
29 ASS 35 


Clemence, 6 


Ss B~ Ashton v. Ashton, 11 S. D. 
610, 79 NW 10 
32. Elwell sy "Walker, 52 Towa 256, 


3 NW 64; Baltimore v. War, 77 Md. 
593, 27 A 85; Clarke v. Springfield 
Second Nat. Bank, 177 Mass. 257, 59 
NE 121; Girdner v. Walker, 1 Heisk 
(Tenn.) 186. 

33. U. S.—Stephenson v. Atlantic 


eeere Cotta Co., 280 Fed. 14, 144 CCA 


Ala.—Sellers v. Dickert, 185 Ala. 
206, 64 S 40. 

Cal Minor v. Carpenter, 35 Cal. 
A. 200, 169 P 434. 

Fla. qe awaras v. Rives, 35 Fla. 89, 


178 4 
Ga. hee Carolina Bank = v. 
Brown, Dudl. 62. 
Ind.—Wiggins v. Holley, 11 Ind. 2. 
Iowa.— Barrett v. ‘Wheeler, 71 
Iowa 662, 33 NW 230. : 
Md.—Conrades v. Heller, 119 Md. 
448, 87 A 28; Black v. Westminster 


First Nat. Bank, 96 Md. 399, 54 A 88. 

Mass.—Larson v. Boston El, R. Co., 
212 Mass. 262, 98 NE 1048. 

Mo.—Davidson v. Supreme Lodge 
KasP 22 Mone AL 26 3" 
N. Y.—Mills v. New York Cent., 
etc., R. Co., 5 App. Div.: 11, 39 NYS 
280; R.. M. Gilmour Mfg. Co., v. Cor- 
nell, 26 Misc. 752, 57 NYS 81. 

Pa.—Fox v. Foster, AP a2) 119) 
Woodburn v. Farmers’, etc., Bank, 5 
Watts & S. 447; Carroll v. Miner, 1 
Pa. Super. 439. 

# C.—Kibler v. Poabhemn R. Co., 62 
Ss. 252, 40 SE 55 

ape ae v. ioeeeke (Giv.--A.) 

154 SW 255; Cobb v. Bryan (Civ. A.) 
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element of speculation,?? as where the inquiry is 
whether a thing could have happened and the wit- 
ness not know of it,?8 or where there is a definite 
probability depending upon a few fixed facts.2® 

D. Understanding. A witness cannot 
state his understanding of the language used in a 
written contract,°° deed, 31 letter,°? or other writing,*$ 
or of the meaning of words, Se phrases,?5 statements,** 
or figures*’ therein, or what was the intention or 
understanding on which it was executed.*® Neither 
can a witness state the impression made on him by 
oral statements,®® his inference as to whether the 


97 SW 513; Thompson-Houston Elec- 
tric Co. v. Berg, 10 Tex. Civ. A. 200, 30 
SW. 454. 

Vt.—WNiles v. Central Vermont R. 
Co., 87 Vt. 356, 89 A 629; White v. 
Central Vermont R. Co., 87 Vt. 330, 
89 A 618 [aff 238 U.S. 507, 35 SCt 865, 
59 L. ed. 1438, AnnCas1916B 2521]. 

Hng.—Stearine, etc., Co. v. Hentz- 
Lace golf Oh 13 -. 56, 112 ECL 56, 
144 Reprint 22. 

[a] An interpreter of a foreign 
document cannot state what he under- 
stands it to mean. That is for the 
court of the forum. Stearine, etc., 
Co., v. Hertzman, 17 C. B. N. S. 56, 
112 ECL 56, 144 Reprint 22. 

[b] The general nature and rela- 
tive importance of written instru- 
ments may be given by a eh ig 
Bardin v. Stevenson, 75 N. Y. 

34. Ala.—Doe v. Beck, 108 es ven 
19 S 802. 

Cal.—Peo. v. French, 69 Cal. 169, 
10 P 378; Peo. v. French, 7 P 822; Peo. 
v. Moan, 65 Cal. 532, 4 ’P 545. 

Fla.—Dixon v. State, 13 Fla. 636. 

Ga.—Wylly v. Gazan, 69 Ga. 506. 

Ind.—Haxton vy. McClaren, 132 nd, 
235, 31 NE 48; Adams v. Main, 3 Ind. 
A 232, 29 NE 792, 50 AmSR 266. 
peheas W blimae v. Freese, 23 Me. 

spon —Berkey v. Judd, 22 Minn. 


Miss.—Rodgers v. Kline, 56 Miss. 
808, 31 AmR 389. 

N. H.—Atty-Gen. v. Dublin, 38 N. 
H. 459. 

Pa.—McCue v. Ferguson, 73 Pa. 333. 

Eng.—Daines v. Hartley, 3 Exch. 
200, 154 Reprint 815. 

35. Schwartz v. Wilmer, 90 Md. 
136, 44 A 1059; Harrington y. Smith, 
1388 Mass. 92; Reid v. Piedmont, etc., 
L. Ins. Co., 58 Mo. 421; Nashville, etc., 
R. Co. v. Carroll, 6 Heisk. (Tenn.) 
347; Fry v. New York Provident Sav. 
pica Soc., (Tenn. Ch. A.) 38 SW 

26 


86. Lawrence v. 
App. Div. 308, 49 NYS 8 

37. Harris v. eset ia. 73 Conn. 
359, 47 A 672; Kux v. Central Michi- 
ee Sav. Bank, 93 Mich. 511, 53 NW 

{a] Thus the court has refused to 
permit an engineer to state that he 
should infer from the absence of min- 
utes from the courses run by another 
engineer fifty years before that frac- 
tions had been disregarded, although 
proof of a custom at that time to dis- 
regard fractions would be competent. 
aawae v. Ansonia, 73 Conn. 359, 47 A 
6 


88. Henderson v. Brunson, 141 Ala. 
674, 37 S 549; Garwood v. Wheaton, 
128 Cal. 399; 60 P 961; Minor v. Car- 
penter, 35 Cal. A. 200, 169 P 434; 
Vaughan Lumber Co. v. Martin, 98 
Tex. 80, 81 SW 1; Hume v. Darsey, 
(Tex. Civ. A.) 154 SW 255; Burrows 
Vv. Pies (Tex. Civ. A.) 44 Sw 1019. 

U. S.—Stephenson v. Atlantic 
pies Cotta Co.,.0'230'  Néd> +14, 
144 CCA 312. 

Ark.—Little Rock Tract., So. Co. 
v. Nelson, 66 Ark. 494, 52 Sw 

Cal.—Simon v. McCoy, 28 eal. A. 
523, 153 P4206, 

Conn.--Swayne iv. Felice, 84 Conn. 
147, 79 A 62 

Ga.—Dennard v. Lewis, 142 Ga. 171, 
82 SE 558; Du Bose v. Du Bose, 75 Ga. 
V53. 

Ill.—Helm v. Cantrell, 59 Ill. 524. 
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statements of parties at an interview resulted in 
a contract,*° or whether there was an understanding 
between them on a given point,** or his understand- 
Nor can one who 
heard a statement*? or conversation** testify as to 
what he or another person*® understood by it. 
also, unless some special reason can be assigned, 
the observer of a transaction or other fact will not 
be permitted to state his understanding of its mean- 
A witness’ understanding of 
a “statement or conversation may, however, be ad- 
missible where the facts can be presented in no other 
way,*? or where the facts cannot be placed. before 
the jury so that they themselves can draw a reason- 
able inference,‘® provided the witness has stated all 
The same is true where it is 
apparent that he uses the word ‘* 


ing as to what the rors Stas 


ing or significance.*® 


the facts he can.*? 


Ind.—Huxton v. McClaren, 132 Ind. 
235, 31 ‘NE 48. 

Towa. —Gardner v. Kilburz, 168 NW 
814; Nolan v. Glynn, 163 Towa 146, 142 
NW 1029, AnnCas1916C 559; Dubuque 
First Nat. Bank v. Booth, "102 Iowa 
333, 71 NW 238. 

Kan.—Carr v. Chapman, 91 Kan. 
869, 139 P 487; Atchison v. King, 9 
Kan, 550. 

Ky.—South Covington, etc., R. Co. 
v. Core, 96 SW 562, 29 KyL 836. 

La.—State v. Wright, 41 La. Ann. 
605, 6 S 137. 

Md.—Elbin v. Wilson, 33 Md. 135. 

Nebr.—Odell v. Story, 81 Nebr. 437, 
116 NW 269. 
nine H,—Eastman v. Martin, 19 N. H. 

2. a 

N. Y.—Lawrence v. Thompson, 26 
App. Div. 308, 49 NYS 839; Gutchess 
v. Gutchess, 66 Barb. 483; Cutler v. 
Carpenter, 1 Cow. 81. 

Okl1.—Continental Ins. Co. Vv. 
Chance, 48 Okl. 324, 150 P 114. 

Tex.—Gulf, etc, R. Co. v. Fox, 6 
Sw 569; Shaller v. Johnson-Mc- 
Quiday Cattle Co., (Civ. A.) 189 SW 


*tytah.—State v. Kilburn, 16 Utah 
TS, 52: Pe2rt. 

Wash.—State_ v. 30 
Wash. 14, 70 P 104. 

[a] The rule cannot be evaded by 
asking a witness what he had stated 
to another person as the result of an 
interview. National Surety Co. v. 
Mabry, 139 Ala. 217, 35 S 698 

40. Ala.—Fields v. Copeland, 121 
Ala. 644, 26 S 491. 

Ark.—Bercher v. Gunter, 95 Ark. 
155, 128 SW 1036. 

Kan.—Cogshall v. Pittsburg Rol- 
ler Milling Co., 48 Kan. 480, 29 P 591. 

Mich.—Peo. v. Traves, 488 Mich. 
ot 154 NW 130. 

Minn.—Swanson v. Andrus, 84 
Minn. 168, 87 NW 368, 88 NW 252; 
Peerless Mach. Co. v. Gates, 61 Minn, 
124, 68 NW ose Lovejoy v. Howe,, 55 
Minn. 353, 57 N bik 

N. Y¥.—Case v. Hitchcock, 11 NYSt 
254; 

Pa.—Smith v. Cohen, 170 Pa. 132, 
82 A 585; Irwin v. Nolde, 164 Pa. 205, 
30 A 246; Canfield v. Johnson, 144 Pa, 
61, 22 A ‘974. 

Tex.—Shaller v. Johnson-McQuiddy 
Cattle Co., (Civ. A.) 189 SW 553. 

Vt.—Wheeler v. Campbell, 68 Vt. 
98, 34 A 35 

41. Miles City First Nat. Bank v. 
Bullard, 20 Mont. 118, 49 P 658; Flora 
v. Mathwig, 19 N. D. 4, 121 NW 63; 
Shaller v. Johnson- McQuiddy Cattle 
Co., (Tex. Civ. A.) 189 SW 553. 

42. Ala.—Sellers v. Dickert, 185 
Ala. 206, 64 S 40. 

Tll.-—Illinois Steel Co. v. Mann, 107 
Ill. 186, 64 NE 328; Willard v. Pitts- 
burgh, etc., R. Co., 155 Ill. A. 410. 

Ind.—Elkhart, ete., R. Co. v. Wal- 
dort, 17 Ind; A. 29, 46 NE 88 

Towa.—Walker v. Camp, 
627, 19 NW 802. 

Mich.—Ward’s Cent., etc., Lake Co. 
v,. Elkins, 34 Mich. 439, 22 AmR 544. 


Anderson, 


‘63 Iowa 


EVIDENCE 


So 


[$ 604] 
General. 


understanding’’ 


N. D.—Mulroy v. Jacobson, 24 N. 
D. 354, 139 NW 697. 

Tex.—Shaller v. Johnson- acne 
eee €o,,| (Civ. A.) 189"SW 553. 

3, Ala.—Henderson v. 
ui Ala. 674, 37 S 549. 

Me. —Stacy v. Portland Pub. Co., 68 
Me. 279. 

Mass.—Marcy v. Stone, 8 Cush. 4, 
54 AmD 736; Snell v. Snow, 13 Metc. 
278, 46 AmD 730. 

N. Y.—Stanley v. Pickhardt, 57 N. 
Y. Super. 147, 6 NYS 930 [aff 127 N. 
Y. 649 mem, 27 NE 856]. 

Pa.—Irwin v. Nolde, 164 Pa. 205, 30 
A 246; Bane v. William Windom 
Council, 48 Pa. Super. 449. 

Te x.—-Edwards v. BSE, 78 Tex. Cr. 
210, 181 SW 1 

Vt. sinaley, S Lovely, 26 Vt. 128. 

Wis.—Eaton v. White, 2 Pinn. 42. 

Eng.—Daines v. Hartley, 3 Exch. 
200, 154 Reprint 815. 

44. Ala.—Larkinsville Min. Co. v. 
Flippo, 130 Ala. 361, 30 S 358. 

Fla.—Livingston v. Roberts, 18 Fla. 


70. 

Ill.— Grubey v. State Nat. Bank, 35 
Ill. A, 354 [aff 133 Ill. 79, 24 NE 575]. 
Ind.—Diehl v. State, 157 Ind. 549, 

62 NE 51. 
yeas .—Gardner v. Kiburz, 168 NW 


Kan,—Atchison v. King, 9 Kan. 550. 

Ky.—Powell v. Swan, 5 Dana 1. 

Mich.—Harmon _ v. Parker, 193 
Mich. 542, 160 NW 380. 

N. Y.—Hie gins v. Dakin, 86 Hun 
461, 33 NYS #3905 Mather v. Parsons, 
32 fun 338. 

Tex een v. McAnulty, 77 Tex. 
438, 14 SW 138 

[a] In the absence of objection 
the evidence is admissible. Carlisle 
v. Humes, 111 Ala. 672, 20 S 462. 

45. Gorham v. Gorham, 41 Conn. 
242; Wolverton v. Saranac, 171 Mich. 
419, 187 NW 211. 

46. Cal.—Lowrie v. Salz, 75 Cal. 
S495 17 Peon 

Towa.—Watt v. German Sav. Bank, 


Brunson, 


Vv. Gates, 


165 NW 897; In re Jones, 130 Iowa 
177, 106 NW 610 

Kan. — McKnight Vv. Ry a 
Bldg. Co., 96 Kan. 118, 150 2. 

Mich.— McKinnon 102 
Mich. 618, 61 NW 74. 

Nebr. —Lacey v. Central Nat. Bank, 
4 Nebr. 179. 

N. Y.—Peo. Neer 107 N. Y¥. 427, 
14 NE 319, 1 ‘AmnSR 8 

Pa.—Kyper  v. Sheatten 42 Pa. 
Super. 277. 

Tex.—Biering v. Wegner, 76 Tex. 
506, 13 paul 537; Shaw v. Gilmer, (Civ. 
A.) 66 SW 679. 

Vt.—Linsley v. Lovely, 26 Vt. 123. 

47. Blossi v. Chicago, etc., R. Co., 
ac Iowa 697, 123 NW 360, 26 "LRANS 

48. Leonard v. Allen, 11 Cush. 
(Mass.) 241 (where there is more in 
an interview than mere language, 
for example, gestures, tones, expres- 
sions, etc.). 

49. Neal v. Field, 68 Ga. 534; 
Phillips v. Lindsey, 65 Ga. 139. 

50. Ala.—Saltmarsh v. Bower, 34 
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as synonymous with ‘‘agreement,’’®° or where the 
understanding is a fact independently relevant.®* 
A statement of the substance of what the witness 
heard or read,5? or of the terms of an oral contract*? 
is not objectionable unless it is apparent that. the 
witness is merely stating his understanding.®* 
witness may be asked what he means by certain 
expressions used by him,°* or in what sense he used 
a word,°* and may be allowed to state that he knows 
what a given expression means.°? 
foreign words or phrases may be proved as facts by 
persons acquainted with the langnage.*® 

E. Qualifications of Witness—l. In 
In all cases in which opinion evidence is 
admitted, it is essential that the witness should be 
possessed of adequate knowledge regarding the sub- 
ject matter to which his testimony relates,°® and, 


A 


The meaning of 


Ala. 613; Griffin v. Isbell, 17 Ala. 184. 
Ga,—Moody v. Davis, 10 Ga. 403. 
Ind.—McCormick v. Smith, 127 Ind. 

230, 26 NE 825. 
Iowa.—Mallory “emmn. Co. v. El- 

wood, 120 Iowa 682, 95 NW 176; Gar- 

rett v. Western Union ‘Tel. Co., 92 

Iowa 449, 58 NW’ 1064, 60 NW 644. 

N. Y.— House v. Howell, 3 Silv, Sup. 

455, 6 NYS 799. 


Tex.—Sherman Oil, ) sete, Cort vz 
ae Oil, ete., Co., (Civ. A.) 17 SW 

51. Cal.—Peo. v. Ciark, 106 Cal. 32, 
39 P 53; Pottkamp v. Buss, 5 Cal. 
Unrep. Cas. 462, 46 P 169, 673. 

N. H.—Fiske v. Gowing, 61 N. H. 
431; Norris v. Morrill, 40 N. H. 395: 


Or—Farmers’ Bank v. Saling, 33 
oo 394, 54 P 190. 
Tex.Morrison v. State, 40 Tex. 


Cr.. 473, 51 SW 358. 

Vt.—Bertoli v. Smith, 69 Vt. 425, 38 
A 76; Wheeler v. Campbell, 68 Vt. 98, 
34 A "35; Hubbard v. Moore, 67 Vt. 532) 
32 A 465. 

Wis. “art crue v. Gates, 73 Wis. 513, 
41 NW 

{a] party to conversation.—‘‘It 
seems to us it was competent for the 
plaintiff to state his understanding of 
the conversation he had with Bailey, 
and which the latter had testified to.” 
Garvin v. Gates, 73 Wis. 513, 519, 41 
NW 621. 

52. Ala.—Johnson v. State, 94 Ala. 
35, 10 S 667. 

Ill.—Illinois Steel Co. v. Mann, 197 
ak Ae ioe 64 NE 328; Hewitt v. Clark, 

Iowa. ee v. Romack, 174 
Iowa 155, 156 NW 310 
ie eye .—Green v. State, 96 Md. 384, 54 
wae —Ray v. Hooper, (A.) 204 SW 


53. Sellers v. Dickert, 185 Ala. 206, 
64 S 40; Lozier v. Graves, 91 Iowa 482. 
59 NW 285; Frost v. "Benedict, 21 
Barb. (N. Y.) 247, 

54. Foley v. Abbott, 66 Ga. 115; 
Fielder v. Collier, 13 Ga. 496; Kings- 
bury v. Moses, 45 N, Hy i222' ‘Miles v. 
Roberts, 34 N. #. 245; Braley Ve 
Braley, 16 N. H. 426; Hibbard v. Rus- 
sell, 16 N. H. 410, 41 AmD 733; Max- 
well v. Wareeu, Tab Weer. 568; Baton Ve 
Rice, 8 N. H. 378 


Bone Doe Vv. Beck, 108 Ala. 71,19 S 
56. State v. Peel, 23 Mont: 358, 59 


P 169, 75 AmSR 529 (insanity). 

57. Miller v. Butler, 6 Cush. 
(Mass.) 71, 52 AmD 768; Interna- 
tional, etc., "R. Co. v. Tel., etc., Co., 69 
Tex. 377, 5 SW 51, > AmSR’ 45. 

58. Colombia v. Cauca Cone Lis 
Fed. 1020, 51 ee 604 [rev on other 
grounds 190 U. . 524, 23 SCt 704, 47 


L. ed. pees: 
59. U. S—Chateaugay Ore, etc, 
Co. v. Blake, 144 U. S. 476, 12 SCt 731, 


36 L. ed. 510. 

Ala.—Alabama Power Co. v. Car- 
den, 189 Ala. 384, 66 S 596; Republic 
Tron, ete; Con. Passafume, 181 Ala. 
463, 61 Ss 827; Adlerd y. Pruitt, 169 
Ala. 213; 53 $ 315, 32 LRANS 889; 
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where the testimony is as to an inference, it must 


EVIDENCE 


also appear that the witness is qualified to draw 


Pennsylvania Coal Co. v. Bowen, 159 
Ala. 165, 49 S 305; Redus v. Milner 
Coal, etc., Co., 148 ‘Ala. 665, 41 S 634; 
Stein v. Burden, 24 Ala. 130, 60 AmD 
453; Steverson v. Agee, 14 Ala. A. 448, 
70 Ss 298; Hdwards v. Massingill, 3 
Ala. A. 406, 57 S 400. 

Ark.—American Bauxite Co. v. 
Dunn, 178 SW 934; St. Louis, etc., R. 
Co. v. Wirbel, 108 Ark. 437, 158 Sw 
118; Little Rock, ete., R. Co. v. Allis- 
ter, 62 Ark. 1, 34 SW 32. 

Cal.—Sneed v. Marysville Gas, etc., 
Co., 149 Cal. 704, 87 P 376; San Diego 
Land, etc., Co. v. Neale, 88 Cal. 50, 35 
P 977, ae TRA. 604; Stackton Iron 
Works v. Walters, 18 Cal. A. 3135 123 
P 240; Carr v. Stern, 17 Cal. A. 397%; 
120 P35. 

Conn.—Dore v. Babcock, 72 Conn, 
408, 44 A 736; Mathews v. Livingston, 
86 Conn. 268, 85 A 529, AnnCas1914A 
195; Seidel v. Woodbury, 81 Conn. 65, 
10 A 58; Campbell v. New Haven, 78 
Conn. 394, 62 A 665; Currelli v. Jack- 
son, 77 Conn. 115, 58 A 762; Hayden v. 
Fair Haven, etc., R. Co., 76 Gonn. 305 
56 A 618; Taylor v. Monroe, 43 Conn. 
36; Sydleman v. Beckwith, 43 Conn. 9. 

Dei.—Smith v. Singles, 29 Del. 544, 
72 A 977; Creswell v. Wilmington, 
etc., R. Co., 18 Del. 210, 43 A 629. 

D. C.—Kight v. Metropolitan R. Co., 
21 App. 494. 

Fla.—Florida East Coast R. Co. v 
Lassiter, 59 Fla. 246, 52 S 975. 

Ga.—Logan vy. Hope, 139 Ga. 589, 77 
SE 809; Western, etc., R. Co. v. Sum- 
merour, 139 Ga. 545, 77 SE 802; Hirsch 
v. Beverly, 125 Ga. 657, 54 SH 678; 
Hook v. Stovall, 30 Ga. 418; Rein- 
schmidt v. Dorough, 14 Ga. A. 409, 81 
SE 252. 5 
_ Ill—Highwood v. Chicago, etc., R. 
Co., 26 111. 98, 114 NE 585; Lake For- 
est v. Buckley, 276 Ill. 38, 114 NE 572; 
Fuhry v. Chicago City R. Co., 239 Ill. 
548, 88 NE 221; Raxworthy v. Heisen, 
191 Ill. A. 457; Tischler v. Erie R. Co., 
184 Ill. A. 19; O’Shaughnnessy v. Chi- 
cago City R. Co., 144 Ill. A. 174; Koz- 
lowski v. Chicago, 113 Ill. A. 513; 
McCormick Harvesting Mach, Co. v. 


Buranat, 37 Ill. A. 165 [aff 136 Ill. 170, 


26 NE 588]; Pittard v. Foster, 12 Ill. 
A, 132 


Ind.—Southern Indiana Power Co. 
v. Miller, 185 Ind. 35, 111 NE 925; 
Eckman v Funderburg, 183 Ind. 208; 
108 NE 377; Hamilton v. Larrimer, 
183 Ind. 429, 105 NE 43; Pittsburgh, 
etc., R. Co. v. Nicholas, 165 Ind. 679, 
76 NE 522; Doe v. Reagan, 5 Blackf. 
217, 33 AmD 466; Garrett v. Win- 
terich, 44 Ind. A. 322, 87 mee 161, ay 
NE 308; Louisville, ‘etc., Co. 
Perry, 9 Ind. A. 63, 35 NE BGs, 36 'NE 

Iowa.—Rolfs v. 
1223, 162 NW 783; Hetland v. Bilstad, 
140 Iowa 411, 118 NW 422; Arnd_v. 


rele Rb ea 136 Iowa 297, 111 NW 


ae —Haines v. Goodlander, 73 
Kan. 183, 84 P 986; Atchison, etc., R 
Conve Sage, 49 Kan. 524, 31 P 40. 

Ky.—Carter v. Griffith, 179 Ky. 164, 
200 Sw 369; Ge Burk v. Com., 153 Ky. 
264, 155 SW 381; Louisville, etc., R. 
Co. v. Morton, 121 Ky. 398, 89 SW 
243, 28 KyL 355; Whaley v. Whaley, 
9 Ky. Op. 434. 

La.—Shreveport v. Schulsinger, 113 
La. 9, 36 S 870, 2 AnnCas 69. 

Ma. —Ottenburge v. Ryan, ete., Co., 
130 Md. 38, 99 A 984; Rittenhouse, 
etc., Auto Co. v. Kissner, 129 Md. 102, 


98 A 361; Park Land Corp. v. Balti-. 


more, 128 Ma. 611, 98 A 153; Harris v. 
Consolidated Coal Co., 144. Md. 209, 73 
A 805; Baltimore Refrigerating, ete., 
Conv Kreiner, 109 Md. 361,71 A 1066: 
Willner v. Silverman, 109 Md. 341, 71 
A 962, 24 LRANS 895; Peckham Vi 
Glendmeyer, 103 Md. 416, 63 A 1048; 
Western Union Tel. Co. v. Ring, 102 
Md. 677, 62 A 801, 5 AnnCas 969. 

Mass.—Cutter v. Boston, 200 Mass. 
400, 86 NE 798; oe v. Rice, 161 
Mass. Badan NE 747 

Mich.—Jacobs_ v. Hagenback-Wal- 
lace Shows, 198 Mich. 73, 164 NW 548, 
LRA1918A 504; In re Stroebel, 194 


Mullins, 179 Iowa 


Mich. 634, 161 NW 872; Forrester v. 
Lawson, 194 Mich. 92, 160 NW 387; 
McCormick v. Bradbury, 187 Mich. 
512, 153 NW 780; Anthony v. Cass 
County Home Tel. Co., 165 Mich. 388, 
130 NW 659; Feldman v. Detroit 
waltee R. Co., 162 Mich. 486, 127 NW 


Minn.—Traders’ Ins. ek v. Herber, 
67 Minn. 106, 69 NW 70 

Miss.—Illinois Cent. mi 
Short,. 113. Miss. 272, 74.S 123, 

Mo.—McCreery v. United R. Co., 
221 Mo. 18, 120 SW 24; Kinlen v. Met- 
ropolitan St. R. Cos 216 Mo. 145, 115 
SW 523; Brands v. St. Louis Gar Co., 
213 Mo. 698, 112 SW 511, 18 LRANS 
Oda Appleby v. Brock, 76 Mo. 6): hc bs 
Willis v. Kansas City Terminal R. 
Co., (A.) 199 SW 736; Freeman vy. 
Loyal Protective Ins. Co. 196 Mo. A. 
383, 195 SW 545; Priebe v. Crandall, 
(A) 187 SW 605; Schrodt. Vin Sts Wo= 
seph, 109 Mo. A. 6277, 83 SW 543; Me- 
Cormack v. Herboth, 115 Mo. Me 193, 
91 SW 164; Schaaf v. Fries, 77 Mo. A. 
346; Guffey v. Hannibal, etc., R. Co., 
53 Mo. A. 462. 

Mont.—F rederick v. Hale, 42 Mont. 
153, 112 P 70;-Fearon v. Mullins, 38 
Mont. 45, 98 P 650; Power v. Turner, 
387 Mont. 521, 97 P 950; Osmers v. 


Cosy. 


Furey, 32 Mont. 581, 81 P 345; State 
v. Peel, se Mont. 358, 59 P 169, 75 
AmSR 5 


Nebr. rocker v. Steidl, 82 Nebr. 
850, 118 NW 1083 

Nev.—Lee v. Clute, 10 Nev. 149. 

N. J.—Burrough v. New Jersey Gas 
Co., 88 N. J. L. 643, 96 A 895; Morrell 
v. Preiskel, 74 A 994; Van Ness v. 
New York, etc., Tel. Co., 28. Ned. Te 
511, 74 A 456; Whitcomb v. Brant, 76 
N.S. L. 201, 68 A 1102; Pennsylvania, 
ete: GRs Co.Lv. Schwarz, WN. JI. Le 
801, 70 A 134; Riley v. Camden, etce., 
RB: eee 70 _N. J. L. 289, 57 A 445, 

Y.—Hewlett v. Wood, LIN Bee 
rant "Clapp v. Fullerton, 34 'N. Y. 190, 
90 AmD 681; Patten v. Lynett, 133 
App. Div. 746, 118 NYS 185; Parsons 
v. Syracuse, etc., R. Co., 133 ‘App. Div. 
461,117 NYS 1058; Schéu v. Blum, 119 
App. Div. 825, 104 NYS 887; Munson 
v. James Smith Woolen Mach. Co., 
118 App. Div. 398, 103 NYS 502; Bunke 
v. New York Tel. Co., 110 App. Div. 
241, 97 NYS 66 [aff 188 N. Y. poo 

mem, 81 NE 1161 mem]; Kelly 

Home Sav. Bank, 103 App. Div. 141. 
92 NYS 578 [rev 44 Misc. 102, 89 NYS 
776]; Bell v. McMaster, 29 Hun 2723 
Fish v. Erie R. Co., 93 Misc. 111, 156 
NYS 546; Atna Indemn. Co. v. 
Ryan, 53 Misc. 614, 103 NYS 756; Wil- 
lis v. Smith, 127 NYS 460; Paige v. 
Hazard, 5 Hill 603. 

N. D.__Dowd v. McGinnity, 30 N. D. 
308, 152 NW 524. 

Oh.—Orlinkouwski v. Glowik, 22 
Oh.,.Cir.S Ct; IN--S. 2665 

Okl.—Wichita Falls, etc., R. Co. 
Munsell, 38 Okl. 253, 132 Pp 906; Wil. 
let v. Johnson, 13 Okl. 563, 76 P 174. 

Or.—Everart v. Fischer, 75 Or. 316, 
145 P 33, 147 P 189; Dakin v Queen 
City Fire Ins. Co., 59 Or, 269, Pay fet 2 
419; Elliott v. Wallowa County, 57 
Or. 236, 109 P 130, AnnCasi1913A 117; 
Zachary v. Swanger, 1 Or. 92 

Pa,—Machesney v. Pittsburgh, etc., 
R. Co.; 252 Pa. 225,97 A 397; Parry v. 
Cambria, ete., R. Co., 947 Pa. 169, 93 
A 336; Campbell Vv. Philadelphia, "230 
Pas 516, 79 A 718; Beardslee v. Colum- 
bia Tp., 188 Pa. 496, 41 A 617, 68 
AmSR 8838; Dooner v. Delaware, ete., 
Canal Co., 164 Pa. 17, 30 A 269; Line- 
oski v. Susquehanna Coal Connotea. 
153,27 A. 577; -—Rouch iv: Zehring, 59 
Pa.—i4; Hoover v. Reichard, 63 Pa. 
Super. 517; Stevens v. Adams Express 
Co., 55 Pa. “Super. 366; Stoner v. Penn- 
sylvania Fuel Supply Co., 40 Pa. 


Super. 599; wena v. New York 
Cent., etc., Co., 40 Pa. Super. 234. 
Fy Pieris Vitialivaays eso. el 


119, 97 A 965, AnnCas1918D 961; Ver- 
rone Ni Rhode Island Suburban R. Co., 
27 R. I. 370, 62 A 512, 114 AmSR 41. 

SH o Webster v. Atlantic Coast 
Line R. Co., 81 S. C. 46, 61 SE 1080; 


Morrow v. Gaffney Mfg. Co., 70 S. Ce 
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the correct inference.®®° Mere opportunity for ac- 


242, 49 SE 573; Davis v. Collins, 69 S. 
Cc; 460, 48 SE 469. 

S. D.—Gleckler v. Slavens, 5 S. D. 
364, 59 NW 323. 

Tenn. —Madison County Drainage 
Dist. No. 4 v. Askew, 140 Tenn. 314, 
204 SW 984. 

Tex.—Galveston, etc., R. Co. 
Schelling, (Civ. A.) 198 SW 1018: 
Schaff v. Shepherd, (Civ. A.) 196 sw 
232; Ft. Worth, etc., R. Co. v. Gate- 
wood, (Civ. A.) 185 SW 932; Cleburne 
Peanut, etc., Co. v. Missouri, etc., R. 
Co., (Civ. A.) 184 SW 1070; St. Louis 
Southwestern R. Co. v. Kerr, oe: 
A.) 184 SW 1058; Houston Belt, et 
R. Co. v. Vogel, (Civ. A.) 156 SW 2612 
Grigsby v. Reib, (Civ. A.) 139 sw 
102%; Cox -v. Stéed, 62 Tex. Civ. A. 
193, cipal SW 246; Daniel v. Modern 
‘Woodmen of America, 53 Tex. Civ. A. 
570, 118 SW 211; Galveston, etc., BR: 
Co. v. Hillman, (Civ. A.) 118 SW 158; 
Missouri, etc., R. Co. v. Neiser, 54 
Tex. Civ, Me 460, 118 SW 166; Galves- 
ton, etc., R. Co. v. Worth, 53 Tex, Civ. 
A. 351, 116 SW 30D; Hart v. Hart, 
(Civ. A.) 110 SW 91; Western Union 
Tel. Co. v. Bell, (Civ. A.) 90 SW 714; 
Texas Cent. R. Co. v. Miller, (Civ. A.) 
88 SW 499; Gulf, ete., R. Co. v. Oates, 
(GiveGAS) 88 SW 457; Gulf, ete., R. 
Co. v. Wetherly, (Civ. A.) 88 SW 456 
[aff 99 Tex. 536, 90 SW 1097]; aes 
ete; Ri Conv Harbison, (GIVE ALVES 
SW’ 452 [aff 99 Tex. 538, 90S Sw TOOTI. 
Chicago, etc., R. Co. v. Jones, 39 Tex. 
Civ. A. 480, 88 SW 445; International, 
etc., R. Co. v. Aten, (Civ. A.) 81 SW 
346; Missouri, etc., R. Co. v. Huddles- 


ton, (Civ. A.) 81 SW_ 64; Missouri, 
oe R. Co. v. Baker, (Civ. A.) 68 SW 


Reni ee re Hanson, 50 Utah 207, 
Vt.—Drown v. New England Tel., 
etc., Co., 81 Vt. 358, 70 A 599; H. C. 
Jaquith "Co. v. Shumway, 80 Vt. ‘556, 

69 a“ 157. 
Va.—Clinchfield Coal Co. 

Wheeler, 108 Va. 448, 62 SE 269; 

Richmond, ete., R. Co. v. Rubin, 103 


Va. 809, 47 SE 834. 

Wash. —Harry v. Northern Pac. R. 
Co., 178 P 465; Aldvene v. Northern 
Pac, RB. Co., 93 "Wash. 209, 160 P 429; 
Murphy v. Pacific Tel., ete., Co., 8 
Wash. 6438, 124 P 114; Olympia Light, 


“eye Co. v. Harris, 58 Wash. 410 


Ww. “Va.—Ward_v. Liverpool Salt, 
ete., Co., 79 W. Va. 371, 92 SB 92; 
Buckhannon, etc., R. Co. v. Great 
Scott Coal, ete., Co., 75 W. Va. 4238, 83 
SE 1031. 

Wis.—Faber v. C. Reiss Coal Co., 
124 Wis. 554, 102 NW 1049; La Clair 
Co. V: Rogers-Ruger Co., 124 Wis. 44, 
102 NW 346; Veerhusen v. Chicago, 
etc., R. Co., 53 Wis. 689, 11 NW 483. 

Can.—Preeper v. Reg., 15 Can. S. C. 


401. 

[a] The truth of the basis of al- 
leged fact upon which the inference 
of the observer or the judgment of 
the expert rests constitutes a test of 
the evidentiary value of the infer-, 
ence or judgment of codrdinate im- 
portance with the subjective qualifi- 
cations of the witness. Foster v. 
Dickerson, 64 Vt. 233, 24 A 253. 

[b] A witness who admits that he 
does not know the amount of certain 
checks should not be allowed to give 
his estimate. Haines vy. Goodlander, 
73 Kan. 183, 84 P 986. 

{c] Where a witness’ admissions 
on the stand show that he knows 
nothing about the matter as to which 
he is asked to give his opinion, his 
opinion is inadmissible. Galveston, 
etc., R. Co. v. Worth, 53 Tex. Civ. A 
aie nate SW 365. 

U. S.—Feuchtwanger v. Mani- 
one Malting Co., 187 Fed. 713, 109 


CCA 461 
a. v. Schulsinger, 

113 La. 9, 36 S 870, 2 AnnCas 69. 

Mich.—Jacobs_ v. Hagenback-Wal- 
lace Shows, 198 Mich. 73, 164 NW 548, 
LES CaS 504. 

N. Y.—Campbell v. Cayey, 59 App. 
Div. 621, 69 NYS 859. 
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quiring the requisite knowledge is not sufficient,® 
in the absence of facts which raise a satisfactory 
inference that the observer had sufficient capacity to 
coordinate his observations into relevant knowl- 
But extended opportunities for observation 
may well produce a special skill, denied to ordinary 
persons, even in the absence of special study.®* 


edge.°? 


N. C.—State v. Thomson, 153 N. C. 
618, 69 SEH 254; Ives v. New Bern 
Lumber Co., 147 'N, C. 306, 61 SE 70. 

Tex.—Taylor Vv. Jackson, (Civ. A.) 
180 SW 1142. 

Wis.—Le Clair Co. v OL CTa y Peet 
Co., 124 Wis. 44, 102 Nw 346. 

By “oh Ala.— McLean v. State, 16 Ala. 
axe .—Lincoln v. Barre, 5 Cush. 


Miss.—Caleb v. State, 39 Miss. 721. 

N. H.—Page v. Parker, 40 N. H. 47; 
Marshall v. Columbian Mut. F. Ins. 
Co., 27 N. H. 157; Pickard v. Bailey, 
2 2625 Concord. KR, (Co.. iv. 
Greely, 23 N. H. 237; Robertson v. 
Stark, 15 N. H. 109; Beard v. Kirk, 11 
pel, H. ees Rochester v. Chester, 3 N. 
x Wheeler, Pee Mfg. Co. v. 
Buckhout, 60 N. J 102, 36 A 772. 
é eae —State v. este: 33 Or. 194, 54 

Tex, —Missouri, ete, R. Co, v. 
Baker, (Civ. A.) 68 SW 556. 

Wi $.—Lunning v. State, 2 Pinn. 
215, 1 Chandl. 178, 52 AmD 153. 

“The rule [is] that mere opportu- 
nity will not change an ordinary ob- 
server into an expert, and that special 
skill will not entitle a witness to give 
an expert opinion when the subject is 
one where the opinion of an ordinary 
observer is admissible or where the 
jury is capable of forming its own 
conclusion from facts susceptible of 
proof in common form.” Koccis v. 
State, 56 N. J. L. 44, 47, 27 A 800. 

fa] Illustration. — A worker in 
soapstone may not be qualified to tes- 
tify as an expert as to the qualities 
of the stone or how the lower work- 
ings in a quarry will probably com- 
pare with the upper. “For aught that 
is shown in the case, he might have 
been a mere day laborer, mechanically 

performing the task assigned him; 
Blaney more intelligent than the 
material on which he wrought, and 
hardly better qualified to “give an 
opinion of the qualities of that ma- 
terial than the tools he employed in 
working it. He was not, therefore, 
shown to possess that scientific or 
actual knowledge of the subject in 
relation to which he was inquired of, 
which made his opinions competent 
evidence; and they were improperly 
Ags Page v. Parker, 40 N. H 

62. Ark.—Pfeiffer Stone Co. v. 
Shirley, 125 Ark. 186, 187 SW 930. 
{eit ae paris v. Snyder, 33 Ind. 

Biaeeoore v. Hart, 171 Ky. 725, 
188 mas 861. 

Ss. C—Cothran v. Knight, 45 S. C. 
1, 22 SE 596. 

S. D—Webster v. White, 8 S. D. 
479, 66 NW 1145. 

Tex, —Clardy v. Callicoate, 24 Tex. 
170; Gulf, etc., R. Co. v. Hughes, (Civ. 
A.) "31 SW 411. 

63. McCall’s Ferry Power Co. v. 
Price, 108 Md. 96, 69 A 832; Wheeler, 
etc., Mfg. Co. v. Buckhout, SANs Alois 
102, 36 A 772. 

[a] A clerk who certified to the 
genuineness of some three thousand 
signatures a year is competent to 
testify, without special study, on a 
question of the genuineness of a Pans 
ticular signature. Wheeler, etc., 

v. Buckhout, 60 N. J. L. 102, 364’ 273: 

64. Witness as to: 

Handwriting see infra gs V17-721. 
Value see infra §$ 682-68 

. U. S.—Hardinge ee tieal Mill 
Co. v. Abbe Engineering Co., 195 Fed. 
936; Manufacturers’ Acc. Indemn. Co. 


v. Dorgan, 58 Hed. 945, 7 CCA 581, 221150; Gulf, etc., R. 


EVIDENCE 


state 1t.6 


LRA 620; Harrison v. Rowan, Fd F. 
Cas. No. 6,141, 3. Wash, C, C. 580. 

Ala.—Adler ve Pruitt, 169 POA 218, 
53 S 315, 32 LRANS 889; Bufford v. 
Little, 159 Ala. 300, 48 S 697; South 
ern R. Co. v. Forrister, 158 Ala, 477, 
48 S 69; Mobile Light, etc., R. Co. v. 
Walsh, 146 Ala. 295, 40 S 560. 

Cal.—In re Loveland, 162 Cal. 595, 
123) 2 808: 

Canal Zone.—Canal Zone v. Peter- 
son, 2 Canal Zone 84, 

Conn.—Campbell v. New Haven, 78 
Conn. 394, 62 A 665. 

D. C.—Horton v. U. Sooty, App. 310. 

Ga.—Garner v. State, % Ga, 088, 
65 SE 842 

Ind.—Swyegart v. Willard, 166 Ind. 
25, 76 NE 755; Cleveland, etc., R. Co. 
v. Hadley, 40 Ind. A. 731, 82 NE 1025. 

Iowa.—Thompson v. Illinois Cent. 
R. Co., 177 Iowa $28, 158 NW 676; 
Bales v. Bales, 164 Iowa 257, 145 NW 
673; Cronk v.. Wabash R. Co., 123 
Towa 349, 98 NW 884; McMahon v. 
Dubuque, 107 Iowa 62, 77 NW 517, 70 
AmSR 143. 

Kan.—Kempf v. Koppa, 74 Kan. 
1538, 85 P 806; Atchison, re Re Cosx'v, 
Chance, 57 Kan. 40, 45 P 60. 

Ky.—Frankfort v. Kirby, 156 1s 
741, 161 SW 1115; Chess, etc., Co. v. 
Gohagan, 105 SW 890, 32 Kyl, 372. 

La.—State v. Graham, 116 La. 779, 
41 S 90. 

Me.—Fayette v. Chesterville, 77 
Me. 28, 52 AmR 741. 

Md.—Waters v. Waters, 35 Md. 531, 

Mass.—Com. v. Snell, 189 Mass. 12, 
75 NE 75, 3 LRANS 1019; May v. 
Bradlee, 127 Mass. 414. 

Mich.—Peo. v. Kinney,. 124 Mich. 
486, 88 NW 147. 

Minn.—State v. Ward, 127 Minn. 
510, 150 NW 209, AnnCasi916C 674. 

Mo.—Lorenzen v. United R. Co., 249 
Mo. 182, 155 SW 30; Lynch v. Chi- 
cago, etc., R. Co., 208 Mo. 1, 106 SW 
68; Hough v. St. Louis Car Co., 146 
Mo. A. 58, 123 SW 83. 

Mont.—Osmers v. Furey, 32 Mont. 
581, 81’ P 345. 

wa H.—Challis v. Lake, 71 N. H. 90, 

A 260: Carpenter v. Hatch, a N: 
i ue re 15 sat 219; Wheeler v. Blandin, 

N. J.—State v. Laster, 71 N. J. L. 
Ree 60 A 361. 

M.—Terr. McNabb, 16 N. M. 
625. 635, 120 P 967 [quot Cyc]. 

N. Y.—Slocovich v. Orient Mut. 
Ins. Co., 108 N. Y. 56, 14 NE 802; Hage 
gerty v. Brooklyn City, etc., R. Co., 
21 N. Y. 624, 6 AbbNCas 129; Munson 
v. James Smith Woolen Mach. Co., 
118 App. Div. 398, 103 NYS ROA 
ah re Stock, 175 N. C. 224, 


N. 

95 os 

N. D.—Dowd v. McGinnity, 30 N. 
D. 308, 152 NW 524 

Oh. —-Empire Coal eae Cosy. 
Jones, 15 Oh. Cir. Ct. N. S. 369. 

Or.—Multnomah Counts: v. Willa- 
rene Towing Co., 49 Or. 204, 89 P 
ben compere v. Austin, 4 Pa. Co. 

S. C.—Douglass v. Southern R. Co., 
82 S. C. 71, 62 SE 15, 68 SH 5 

Tenn.—Madison County "Drainage 
Dist. No. 4 v. Askew, 140 Tenn. 314, 
204 SW 984. 

Tex.—Massingill v. Moody, (Civ. A.) 
201 SW 265; Galveston, etc., R. Co, v. 
Brune, (Civ. A.) 181 SW 547; American 
Constiz. Cow Vv... Davis; (Civ, GAL) eras 
Sw 1019; Johnson v. Griffiths, (Civ. 
A.) 185 SW 688; Chicago, etc., R. Co. 
Vv. Clark; (Civ; a 129 SW 186; Mis- 
souri, ete., OK Scoggin, 57 Tex. 
Civ. A. 349, 123 sw. 999; Houston, etc., 
R, Co. v. Johnson, (Civ. A.) 118 sw 
Co. v. Kimble, 49 


{[§ 605] 2. Ordinary Observer.*4 
observer is qualified if it appears to the presiding 
judge that he has had sufficient opportunities for 
drawing the inference which he proposes to state,®® 
and possesses the capacity necessary to make and 
Where the statement is largely one of 
fact, the qualification of the witness consists, not 
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The ordinary 


Tex. Civ. A. 622, 109 SW 234; St. 
Louis, etc., R. Co. v. Boshear, (Civ. 
on 108 SW 10382; St. Louis, etec., R. 

Co. v. Rogers, 49 Tex. Civ. A. ol 108 
SW 1027; El Paso Electric R Co. v. 
Boer, (Civ. A.) 108 SW 199; Chicago, 
ete, ., Coty berton, (Civ. A.) 101 
SW 452; rae etc., Ril Cov kes 
Craig, 44 Tex, Civ. 583, 98 SW 907; 
St. Louis, ete., R. os. Vv. ‘Knowles, 44 
Tex. Civ. A. 172, 99 SW 867; Beau- 
mont Tract. Co. v. Dilworth, (Civ. A.) 
94 SW 352; Texas, etc., R. Co. v. War- 
ner, 42 Tex. Civ. A. 280, 93 SW 489; 
Gulf, ete., R. Co. v. Harbison, (Civ. 
A.) 88 SW 452 [aff 99 Tex. 5386, 90 
SW 1097]; Galveston, orcy REC Ose ve 
Pitts, (Civ. A.) 42 SW 255 
p ptsh—Peo. v. Hopt, 4 Utah 247, 9 

Wis.—Strong v. Nae ey Point, 62 
Wis. 255, 22 NW 425 

[a] Presence of explosives.—One 
who is not an expert on explosives 
may state that there are no explo- 
sives in his house. Davis v. State, 
141 Ala. 62, 37 S 676. 

[b] An opinion based upon the 
statement of others is inadmissible. 
Melvin v. Murphy, 184 Ala. 188, 63 S 
546; Turner v. American Security, 
etc., Co., 29 App. (D. C.) 460. 

66. Ala.—McDonald v. Wood, 118 
rey pees 24 S 86. 

k= St Louis, ~‘etc., FR. “Co. 
Groat nee 86 Ark. 91, 109 SW 1169; 
is Ih by Halliday Milling Co. v. Louis- 
jana, etc., R. Co., 80 Ark. 536, 98 SW 
374; Covington v. St. Francis County, 
77 Ark. 258, 91 SW 186; Kansas City, 
OLG., cRu Coy Vu Cook, OT aArK, Oout eae 
Sw 1066; McClintock v. Lar y, 23 Ark, 


Ga.—Central R., etc., Co. v. Kent, 
84 Ga. 351, 10 SE 965. 

Tl.— Grand Lodge 'B. of R. T. 
Randolph, 186 Ill. 89, 57 NE 830; 
Cooper v. Randall, 59 Il. 317. 

Ind.—Cook v. Fuson, 66 Ind. 521. 

Kan.—Ft. Scott v. Canfield, 46 
Kan, 322, 26 P 697. 

Ky. —Fly nn v. Louisville = ae 110 
Ky. 662, 6S SW 490, 23 KyL 5 

Mass.—Gilmore Vv. Mniteihee 286 
Paper Co., 169 Mass. 471, 48 NE 623; 
Greenfield First Nat. Bank v. Coffin, 
162 Mass, 180, 38 NE 414; Nelson v. 
Boston, ete., R. Co., 155 Mass. 356, 29 
NE 586. 

Mich.—-Neizur v. B. Stroh Brewing 
Co., 119 Mich. 282, 77 NW 948, 4 
LRA 500. 

Minn.—Conrad v. Swanke, 80 Minn. 
438, 88 NW 3838; Burnett v. Great 
Seely R. Co., 76 Minn. 461, 79 NW 


N. M.—Terr. McNabb, 16 N. M. 
628, 635, 120 P 907 Canot Cyc}. 

N. ¥.—Teerpenning v. Corn Exch. 
ree Co., 438 N.Ys'279. 

ei ees ga v. McGinnity, 30 N. D. 
308, "152 NW 524. 

Or. —Multnomah County v. Willa- 
mette Towing Co., 49 Or. 204, 89 P 
389; Stamper v. Raymond, 38 Or. 16, 
62 P 20; Zachary v. Swanger, 1 Or. 92. 

Pa.—Wallace v. Jefferson Gas Co., 
147 Pa, 205, 23 A 416. 

Tex.—Baldridge, etc., Bridge Co. v. 
Cartrett, 75 Tex. 628, 18 SW _ 8; Hast 
Line, ete., Co. v. Scott, 68 Tex. 694, 


5 Sw 501. 
Meisel, 91 Va. 


Va.—Holleram v. 
1438, 21 SE 658. 
peek Va.—Hood v. Maxwell, 1 W. Va. 
“One of the conditions on which the 
opinions of nonexpert witnesses is 
received is ‘that the facts upon which 
the witness is called upon to express 
his opinion are such as men in gen- 
eral are capable of comprehending 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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in skill or special experience, but in his posses- 
sion of satisfactory data;®" but a witness who can- 
not claim to be a skilled witness may nevertheless 
have a special experience which enables him to draw 
a more accurate inference from particular phenomena 
than could be drawn by a mere casual observer.*®® 


and understanding.” Combs v. Lake, 


‘91 Ark, 128, 182, 120 SW 977. 


67. Ala.—Jacobs v. State, 146 Ala. 
108, 42 S 70. 

Cal.—Northern California Power 
Co. v. Waller, 174. Cal. 377, 163 P 214. 

Ga.—Southern R. Co. v. "Hutcheson, 
136 Ga. 591, 71 SE 802. 

Tll.— Chicago, etc., R. Co. v. Inger- 
soll, 65 Ill. 399; Tllinois Cent. R. Co. 
Vv. Behrens, 106 Til. A. 471 [aff 208 111. 
20, 69 NE 796]. 

Ind. T.—Bolen-Darnall Coal Co. v. 
Williams, 7 Ind. T. 648, 104 SW 867. 

Mo.—Heinbach ‘v. Heinbach, 274 
Mo. 301,,202 SW 1123; Thompson Vv. 
Poplar Blufe, 124 Mo. A. 439, 101 SW 
709; Council v. St. Louis, ete., R. Co., 
123 Mio. A. 432, 110 SW 57. 

N. J.—State v. Laster, 71 N. J. L. 
586, 60 A 361. 

N. Y.—Peo. v. Koerner, 117 App. 
Div. 40, 102 NYS 938 [aff 191 N. Y. 528 
mem, 84 NE 1117 mem]. 

N. C.— Jeffords v. Albemarle 
Waterworks, 157 N. C. 10, 72 SE 624; 
Myatt v. Myatt, 149 N. C. 1387, 62 SE 
887; pve. Charlotte, 146 N. C. 246; 
59 SE 674. 

Or.—HEverart v. Fischer, 75 Or. 316, 
145) P33, VASP 2189. 

Pa.—Com. v. Hyler, 217 Pa. 512, 66 
A 746, 11 LRANS 639, 10 AnnCas 786. 

suc. —Spears y. Atlantic Coast Line 
RitCo.,-92°S..Cs 297. 75(SE 498. 

Tex.—St. Louis, etc., R. Co. v. Size- 
more, 53 Tex. Civ. A. 491, 116 SW 403; 
Galveston, etc., R. Co. v. Noelke ae 
A.) 110 SW 83; Gulf, etc., R. Co 
Kimble, 49 Tex. Giv. A. 622, 109 sw 
234; Collins v. Chipman, 41 Tex. Civ. 
A. 563, 95 SW 666. 

Va.—_New York, etc., R. Co. v. Wil- 
son, 109 Va. 754, 64 SH 1060. 

W. Va.—'Teter v. Teter, 59 W. Va. 
449, 53 SE 779. 164 


Wis.—Bowser v. 
Wis. 76, 142 NW 182. 
68. U. S.—St. Louis, ete., R. Co. v. 
Bradley, 54 Fed: 630, 4 os 528. 
Colo.—Denver, etc., Co. v. Pu- 
jase Irr. Ditch Co., 19 Galn. 367, 35 P 


Conn.—Porter v. Pequonnoc Mfg. 
Co., 17 Conn. 249. 

Fla.—Vaughan’s Seed Store v. 
Stringfellow, 56 Fla. 708, 48 S 410. 

Ga.—Manning v. Webb, 136 Ga. 881, 
72 SE 401. 

Ill. Reidel v. Chicago, ete., R. Co., 
arte A. 424 [aff 239 Ill. 362, 88 NE 
Ind.—Lake Erie, etc., R. Co. Vv. 
Moore, 51 Ind. A. 110, 97 NE 203. 

Iowa.—Willitts v. Chicago, etc., R. 
Co., 88 Iowa 281, 55 NW 3813, 21 LRA 
608; Dunn v. Chicago, etc., R. Co., 58 
Iowa 674, 12 NW 734. 

Me.—Cottrill v. Myrick, 12 Me. 222. 

Md.—Hartford County v. Wise, 71 
Md. 43, 1LBcAN SL 

“Mich. —Kelley. v. Richardson, 69 
Mich. 430, 37 NW 514; Pettibone We 
Smith, 37 ‘Mich. 579. 

Mo. -_ Standley v. Atchison, etce., R. 
Gord 124 Mo. JAY 538.75 Sik Sw 344; 
Farmers’ Bank v. St. Louis, etc., R. 
Co., 119 Mo. A. 1, 95 SW 286. 

Nebr.—South ‘Omaha v. Ruthjen, 
71 Nebr. 545, 99 NW 240; Lincoln, etc., 
Ry Count Sutherland, 44’ Nebr. 526, 62 
NW 859. 

Nev.—McLeod v. Lee, 17 Nev. 103, 
28 P 124 

N. CG.—Myers v. Charlotte, 146 N. 
C. 246, 59 SH 674. 

Pa.—-Minnequa Springs Impr. Co. 
v. Coon, 10 WklyNC 502. 

Tex.—-Gulf, etc., R. Co. Richards, 
83 Tex. 203, i8 SW 611; Guif, etc., R. 
Co. v. Locker, 78 Tex. 279, 14 SW 611; 
International, etc., R. Co. v. Klaus, 
64 Tex. 293; Texas, etc., 


Savidusky, 


1095; Taylor v. San Antonio, ete., R. 
Co., 36 Tex. Civ. A. 658, 83 SW 738: 
Chicago, etes WE: Cov. Longbottom, 


* 


Rao. .Ve | 
Brannon, 43 "Tex, Civ. A. 531, 96 SW |. 


EVIDENCE 


(Civ. A.) 80 SW 542; 
Antonio, etc., R. Co., (Civ. A.) 39 SW 
204; Galveston, etc., R. Co. v. Daniels, 
9 Tex. Civ. A. 253, 28 SW 548, 711: 
Gulf, ete., R. Co. v. Haskel, 4 Tex. Civ. 
A. 550, 28 SW 546. 

Vt.—-Dean v. McLean, 48 Vt. 412, 
21 AmR 130. 

Wis.—Hebbe v. Maple Creek, 121 
Wis. 668, 99 NW 442, 

fa] £ person residing by a stream 
may state: (1) How it would be af- 
fected by several dry seasons. Petti- 
bone v. Smith, 37 Mich. 579. (2) The 
proper way to float logs down it. 
Dean v. McLean, 48 Vt. 412, 21 AmR 
130. (3) Which channel it would take 
if unobstructed. Winter vy. Fulstone, 
20 Nev. 260, 21 P 201, 687. (4) What 
would be the effect on certain land of 
raising the waters. Walker v. Davis, 
83 Mo. A. 374. (5) The likelihood of 
finding the body of a person drowned 
in it. Travelers’ Ins. Co. v. Sheppard, 
85 Ga. 751, 12 SE 18. (6) That a dam 
was or was not properly constructed. 
Porter v. Pequonnoe Mfg. Co., 17 
Conn. 249; Minnegqua Springs Impr. 
Corwen Coon, LO GWEN Gea.) a 002. 
(7) That a dam has been raised too 
high to be safe. Porter v. Pequonnoc 
Mfg. Co., supra. (8) That a railroad 
bridge or embankment has caused 
the water to set back. Ethridge v. 
San Antonio, ete:, R. Co., (Tex. Civ. 
A.) 39 SW 204. (9) That a culvert in 
a railroad embankment was or was 
not of sufficient capacity to carry off 
accumulated water in time of preshs 
ets. McPherson y. St. Louis, etc., R. 
Con 97 Mos, 2535) 10) SW 846. (10) 
Whether a freshet was extraordinary. 
Minnequa Springs Impr. ve x Coon, 
supra; Galveston, etc., R. Dan- 
jels, 9 Tex. Civ. A. 253, 28 Sw 548, 711 
(Cafion). 

69. Witness as to: 

Law of foreign country or sister 

state see infra § 636. 

Medical or surgical matters see infra 

§§ 765, 766. 

70. In the majority of cases the 
courts draw absolutely no distinction 
between skilled witnesses and ex- 
perts, a circumstance due largely to 
the fact that the distinction lies, not 
so much in the qualifications of the 
witness, as in the basis of his testi- 
mony—whether his own knowledge 
or facts assumed by way of hypothe- 


sis. 
71. U. S—New York, etc., Min. 
Syndicate, ete. v. Fraser, 130 U. S. 


Gis 9) SCE V665,.82) 14. eds 1.031>. Uy S. 
Smelting Co. v. Parry, 166 Fed. 407, 
92 CCA 159; Bucki, ete., Lumber Co. 
v. Atlantic Lumber Co., 121 Fed. 233, 
57 CCA 469; Erhardt v. Ballin, 55 Fed. 
968, 5 CCA 363; U.S. v. Kilpatrick, 16 
Fed. 765. 

Ala.—Louisville, ete. R. Co. v. 
Lovell, 196 Ala. 94, 71°39 995; Aber- 
crombie v. Carpenter, 150 Ala. 294, 
438 S 746; Matthews v. Farrell, 140 
Ala. 298, 37 S 325; Prince v. State, 100 
Ala. 144, 148 409, 46 AmSR 28; Mo- 
bile L. Ins. Co. v. Walker, 58 Ala. 290; 
Tullis v. Kidd, 12 Ala. 648, 

Ark.—Dardanelle Pontoon Bridge, 
etc., Co. v. Croom, 95 Ark. 284, 290, 
129 SW 280, 30 LRANS 360 [cit Cyc]; 
Inbeli be, Halliday Milling Co. v. Louisi- 
ana, ete, R. Co., 80 Ark. 536, 98 SW 
3874; Daniel v. Guy, 19 Ark. 121. 

Cal.—Peo. v. Lemperle, 94 Cal. 45, 
295 VT09% 

Colo.—Germania LL. Ins. Co... v. 
Ross-Lewin, 24 Colo. 48, 51 P 488, 65 
AmSR 215. 

Conn.—Currelli' v. Jackson, 77 
Conn. 115, 58 A 762; Osborne v. Troup, 
60 Conn. 485, 23 A 157. 

Ga.—Atlantic, etc., R. Co. v. Cor- 
dele, 128 Ga. 293, 57 SE 493; Walker 
Vv. Fields, 28 Ga. 237. 

Ill.— Chicago, etc., R. Co. v. Maw- 
man, 206 Ill. 182, 69 NE 66; Schmidt 


{§ 606] 3. Skilled Witness*°—a. 
A skilled witness’® is one possessing, 
particular subject or department of human activity, 
knowledge and experience which are not acquired 
by ordinary persons.7! 
facts he must be shown to have adequate knowl- 

Ethridge v. San] v. Peoria, etc., F. Ins. Co., 41 Ill. 295; 
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In General. 
in regard to a 


Where he testifies as to 


Gray Coal Co. v. Danville, ete., RCo; 
194 Ill, A. 11; Schlesinger v. Scheune- 
mann, 114 Tl. A. 459; North Kanka- 
kee-St; Ri Co.tv; Blatchford, 81 Ill. A. 
609; Lake Hrie, etc., R. Co. v. Helm- 
ericke, 38 Ill. A. 141; Citizens’ Gas 
Light, etc., Co. v. O’Brien, 15 Ill. A. 
400 [aff 118 fll. 174, 8 NE 310]. 

Ind.—Isenhour v. State, 157 Ind. 
517, 62 NE 40, 87 AmSR 228 

Iowa.—Lee v. Agricultural Ins. Co., 
79 Iowa 879, 44 NW 683; Kilbourne v. 
Jennings, 38 Iowa 533; Donaldson vy. 
Mississippi, ete., R. Co., 18 Iowa 280, 
87 AmD 391. 

Kan.—Sun Ins. Office v..Western 
Woolen Mill Co., 72 aris 41,,82 P 513; 
Missouri Pac. R. Co. v. Finley, 38 
Kan, 550, 16 P 951; Broquet v. Tripp, 
386 Kan... 700, 14 P 227; Manhattan, 
etc., R. Co. v. Stewart, 30 Kan. 226, 2 
P 151; Rouse v. Youard, 1 Kan. A. 
270, 41 P 426. 

Ky.—Ford y. Providence Coal Co., 
124 Ky. 517, 99 SW 609, 30 KyL 698; 
Louisville, ete., R. Co. v. Morton, 121 
Ky. 398, 89 SW 243, 28 Kyl 355; Pa- 
See St. R. Co. v. Graham, 15 Kyl 


Me.—Conley v. Portland Gas Light 
Co., 99 Me. 57, 58 A 61; Hutchins v. 
Ford, 82 Me. 368, 19 A 832; Fayette v. 
Chesterville, 77 Me. 28, 52 AmR 741. 

Mda.—Baltimore Refrigerating, etc., 
Co. v. Kreiner, 109 Md. 361, 71 A 1066. 

Mass.—FErickson vy. American Steel, 
etc., Co., 193 Mass. 119, 78 NE 761; 
Emerson y. Lowell Gas Light Co., 6 
Allen 146, 83 AmD 621 

Mich. —Anthony vy. Cass County 
Home Tel. Co., 165 Mich. 388, 130 NW 
659; Graves vy, Kennedy, 119 Mich. 
621, 78 NW 667; Lewis v. Bell, 109 
Mich. 189, 66 NW 1091; American 
Cushman, Tele "Co. vv." INoble; 2798 
Mich. 67, 56 NW 1100; Wickes v.: 
Swift Electric Light Co., 70 Mich. 
322, 38 NW 299; McEwen v. Bigelow, 
40 Mich. 215. 

Minn.—Peteler Portable R. Mfg. 
Co. v. Northwestern Adamant Mfg. 
Co., 60 Minn. 127, 61 NW 1024; Ste- 
vens v. Minneapolis, 42 Minn. 136, 43 
NW 842; Payson v. Everett, 12 Minn. 


216. 
Miss.—Merchants’ Wharf 
* Metr opolitan 


Assoc. v. Wood, 3 S 248 

Mo.—MacDonald v. 

St. R. Co., 219 Mo. 468, 118 SW 78, 16 
AnnCas 8i0; Haviland v. Kansas City, 
etc., R. Co., 172 Mo. 106, 72 SW 515; 
Fuchs v. St. Louis, 167 Mo. 620, 67 
Sw 610, 57 LRA 136; Graney v. St. 
Louis, etc., R. Co., 157 Mo. 666, 57 SW 
276, 50 LRA 153. 

N. H.—Dole v. Johnson, 50_N. eine 

ane Jones v. Tucker, 41 N. H. 546. 

J.—Riley v. Camden, CLC Eee O., 
70 \. ae L. 289, 57 A 445; Bergen Neck 
180, K OGY - Point Breeze Ferry, “ete., Cos 
57 N. He L. 163, 30 A 584, 31 A 724: 
Jones v. Mechanics’ F. Ins. Co., 36 N: 
J. L. 29, 183 AmR 405. 

N. Y..-Piehl v. Albany R. Co., 162 
N. Y. 617, 57 NE 1122; Nelson v. Sun 
Mut. Ins. *Co., UL NRA 4533 Roberts v. 
Johnson, 58 No Yi 613; “Hisbiemv.: 
Guardian Mut. L. Ins. Co., 5S IN ey 
603; Robertson v. Knapp, 35 N. Y. 91; 
Bearss v. Copley, 10 N. Y. 93; Hoch- 
strasser v. Martin, 62 Hun 185, 16 
NYS 558; Hass v. Green, 7 Misc. 176, 


Boat 


27 NYS 347. 
N. C.—Boney v. Atlantic Coast 
Line, RCo Wb beNe Ca 95), (Le SHG87 5 


Otey v. Hoyt, 47. N. C. 70; State v. 
Allen, 8 N. 6, 9 AmD 616. 
Oh. +e eNont v. State, 36 Oh. a 195. 
Okl._—Yates v. Garrett, 92 P 142; 


St v. Johnson, 13 Ok. 568, 76 P 
t 
Peer ae v. Simonis, 39 Or. 111, 


65° P35 
Pa.—Fraim v. National F. Ins. Co., 
170 Pa. 151, 32 A 618, 50 AmSR 7538; 


Lineecski v. Susquehanna Coal Co., 
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edge of the matters of which he speaks,’? and 
where he states an inference he must have the 


ability, skill, and experience, not 


accurately, but to draw the correct conelusion from 
what he observes.7* Such a witness may be qualified 
or technical training,’* or 


by professional, scientific, 


157 Pa. 153, 27 A 577; Ardesco Oil Co, 
v. Gilson. 63 Pa. 146 
R. I.—Buffum v. Harris, 5 R. I. 


tae 
Sore v. Davis, 55 S. C. 339, 
33 Sgn 4 9. 

Tex. Sees v. Lagerfelt, 27 Tex. 
Civ. A. 520, 66 SW 221; International, 
etce., R. Co. v. Malone, 1 Tex. A. Civ. 
Cas. § 232. 

Vt.—Lewis v. Crane, 78 Vt. 216, 62 
A 60; Dean v. McLean, 48 Vt. 412, 21 
Amk& 130. 

Va.—Richmond, ete, R. Co v. 
Rubin, 102 Va. 809, 47 SE 834. 


Wash. — State v. Rutledge, 37 
Wash. 523, 79 P 1123. 
Ww. Va.—-McKelvey v. Chesapeake, 


etc., R. Co., 35 W. Va. 500, 14 SE 261. 

Wis.—Schwantes Vv. State, 127 Wis. 
160, 106 NW 237. 

Ene. ae der Donckt v. Thellus- 
son, 8 C. B. 812, 65 ECL 812, 137 Re- 
print Pi 

Ont.—McCaugherty Vv. Gutta 
Percha, etc., Co., 2 OntWR 204. 

[a] Witness called as ordinary 
observer.—The fact that a witness is 
not offered as a skilled observer by 
the party calling him will not pre- 
vent the other side from using him as 
such, if it turns out that he has the 
necessary qualifications, Martin v. 
Boston, etc., St. R. Co., 205 Mass. 16, 
91 NE 159. 

72. Conn.—Osborne vV. 60 
Conn. 485, 23 A 157. 

Til. __Nordgren v. Peo., 211 Til. 425, 
71 NE 1042. 

Ky.—Bardstown v. Nelson County, 
121 oe 737, 90 SW 246,.28 KyL 710. 

N. Y.—Scheu v. Blum, 119 App. Div. 
825, 104 NYS 887. 

s. C.—State v. Hyde, 90 S, C. 296, 


Troup, 


73 SE 180. , ; 
Tex.—Callen v. Collins, (Civ. A.) 
135 SW 651. 
Va.—Richmond, ete, R. Co v. 


Rubin, 102 Va. 809, 47 SE 834. 

Wis.—Baxter v. Chicago, etc. R. 
Co., 104 Wis. 307, 80 NW 644. 

73. Ala. —Owen Vv. janie Great 
Southern R. Co., 181 Ala. 552, 61 S 
924; Southern R. Co. v. Taylor, 148 
Ala. 52, 42 S 625. 

Ga. —Martin My Leesburg Bank, 137 
Ga. 285, 73 SE 387. 

Ind. ton v. Larrimer, 183 
Ind. 429, 105 NE 438; Longfellow v. 
Vernon, 57 Ind. A. ila Wy 105 NE 178. 

Ky.—American Acc. Co. v. Fiddler, 
35 SW 905, 36 SW 528, 18 KyL 161. 

Md. —Long v. Sweeten, 123 Md. 88, 
90 A 782. 

Mass.—Zinn v. Rice, 161 Mass, 571, 
87 NE 747. 

Mich.—Reedy Co. v. Cameron, 163 
Mich. 638, 129 NW 27. 

Mo. —Waegner Vv. Jaco, 26 Mo. 530; 
Stone ms v. Waldo, 17 Mo. 

N. Y.—Pfau v. ‘Alteria, og Mise. 693, 
52 NYS 88. 

N. C.—Snow Lumber Co. v. Atlan- 
tic Coast Line R. Co., 151 N, C. 217, 65 
SE 920. 

Ss. C.—Webster v. Atlantic Coast 
Line R. Co., 81 S. C. 46, 61 SE 1080. 


Tex.—Houston, ete, R. Co. v. 
Smith, 52 Tex. 178; Hickey v. Texas, 
etc., R. Co., (Civ. A.) 95 SW 768. 


Wis.—Lunning v. State, 2 Pinn. 
215, 1 Chandl. 178, 52 AmD 158. 

74. U. S.—Bradford Glycerine Co. 
v. Kizer, 113 Fed. 894, 51 CCA 524. 

Ala.—Scott v. State, 141 Ala. 1, 37 
S 357. 

Ark.—Arkansas Southwestern R. 
Co. v. Wingfield, 94 Ark. 75, 126 SW 


" Cal.—Peo. v. Phelan, 123 Cal. 551, 
66 P 424, 


EVIDENCE 


ferring on him 
only to observe 


Colo.—Germania lL. Ins. Co. v. 
Ross-Lewin, 24 Colo. 48, 51 P 488, 65 
AmSR 215. 

Del.— Maxwell v. Wilmington City 
R. Co., 15 Del. 199, 40 A 945 


Fla.—Jacksonville Blectric Co. ws 


Sloan, 52 Fla. 257, 42 S 516. 

Ga.—Macon R., ete., Co. v. Mason, 
123 Ga. 778, 51 SE 569; Central R. Co. 
v. Mitchell, 63 Ga. 178. 

Ilil.—Chicago v. McNally, 227 Ill. 
14, 81 NE 23; Citizens’ Gas Light, etc., 
Co. v. O’Brien, 19 Ill. A 201 [aff 118 
Ill. 266, 8 NE 770]. 

Ind.—Isenhour v. State, 157 Ind. 
517, 62 NE 40, 87 AmSR 228; Ft. 
Wayne v. Coombs, 107 Ind. 75, 7 NE 
743, 57 AmR 82. $ 

Iowa.—Hammer v. Janowitz, 131 
Iowa 20, 108 NW 109. 

Ky.—Ford v. Providence Coal Co., 
124 Ky. 517, 99 SW 609, 30 KyL 698. 

Mass.—Childs v. O’Leary, 174 Mass. 
111, 54 NE 490; Howard v. Great 
Western Ins. Co., 109 Mass. 384; 
Swett v. Shumway, 102 Mass. 365, 3 
AmR 471. 

Mich.—Hall v. Murdock, 114 Mich. 
233, 72 NW 150. 

Miss.—Caleb v. State, 39 Miss. 721. 

Mo.—Helfenstein v. Medart, 136 
Mo. 595, 36 SW 863, 37 SW 829, 38 SW 


294, 


Nebr.—Souchek v. Karr, 78 Nebr. 
488, 111 NW 150. 

N. H.—Taylor v. Grand Trunk R. 
Co., 48 N. H. 304, 2 AmR 229. 

N. J.—Risley v. Ocean olty, Dev. 
Co., 75 N. J. L. 840, 69 A 192. 

N. Y.—Shinnecock Hills, ete., 
Realty Co. v. Aldrich, 132 App. Div. 
118,16 NYS 532 [aff 200 N. Y. 533, 93 
NE 1132]. 

N. C.—Melvin v. Easley, 46 N. C. 
386, 62 AmD 171. 

Okl—Great Western Coal, etc., Co. 
v. Malone, 39 Okl. 693, 136 P 403. 

Or.—Scott v. Astoria R. Co., 43 Or. 

ap as P 594, 99 AmSR 710, 62 LRA 


R. L—Garberg v. Samuels, 27 R. I. 
359, “62 A ‘21 
Ps S. CState v. Terrell, 46 S. C. L. 

Mex. -——Rice v. State, 49 Tex. Cr. 569, 
94 SW 1024, 

Vt.—Griffin v. Boston, etc., R. Co., 
87 Vt. 278, 89 A 220. 

Va. zjMendum v. Com., 6 Rand. (27 
Na 70 

Wis. sonst v. State, 127 Wis. 
160, 106 NW 237. 

Eng.—Collier v. Simpson, 5 C. & P. 
738, 24 HCL 460. 

[a] Practical experience not ne- 
cessary.—(1) It is usually consid- 
ered not necessary, in order to qual- 
ify as a skilled witness one who has 
the necessary professional, scientific, 
or technical training, that he should 
ever have had much, or indeed any, 
opportunity, in his own experience, to 
test the accuracy of his judgment. 
Manchester Liners vy. Virginia-Caro- 
lina Chemical Co., 194 Fed. 463 [aff 
204 Fed. 564j; Alaska-Treadwell 
Gold Min. Co. v. Cheney, 162 Fed. 593, 
89 CCA 351; Wallace v. North Ala- 
bama Tract. Co., 145 Ala. 682, 40 S 
89; Thayer v. Tyler, 169 Cal. 671, 147 
P 979; Germania L. Ins. Co. v. Ross- 
Lewin, 24 Colo, 48, 51 P 488, 65 AmSR 
215; Jacksonville Electric Comme ve 
Sloan, 52 Fla. 257, 42 S 516; Jackson 
Vv. Boome, 93 Ga, 662, 20 SE 46; Nei- 
ner v. Chicago City: Coy vist Til. A. 
449: Romona Odlitic Stone Co. Vv. 
Shields, 173 Ind. 68, 88 NE 595; Pitts- 
burgh, ete., R. Co. v. Nicholas, 165 
Ind. 679, 76 NE 522; Beverley v. Bos- 
ton El, R. Co., 194 Mass. 450, 80 NE 
507; Com. v. Snell, 189 Mass. 12, 75 
NE 75, 3 LRANS 1019; Hardiman vy. 
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by practical experience in some field of activity con- , 


special knowledge not shared by 


mankind in general,”® the rule in this respect being 
that one who has been engaged for a reasonable time 
in a particular profession, trade, or calling will be 
assumed to have the ordinary knowledge common to 


Brown, 162 Mass. 585, 39 NE 192; . 
Finnegan v. Fall River Gas Works 
Co., 159 Mass. 311, 34 NE 523; Hall 
v. Murdock, 114 Mich. 233, 72 NW 150; 
Helfenstein v. Medart, 136 Mo. 595, 36 
SW 863, 37 SW 829, 38 SW 294; Union 
Fibre Co. v. Aaron Poultry Co., 176 
Mo. A. 26, 162 SW 1046; State v. Wil- 
cox, 132 N. C. 1120, 44 SE 625; Great 
Western Coal, ete., Co. v. Malone, 39 
Okl. 693, 186 P 403; Garberg v. Sam- 
uels, 27 BR. 1. 359, 62 A. 214; Carr Vv. 
American Locomotive Co., 26 R. L. 
180, 58 A 678; State v. Terrell, 46 S. 
C. L. 321; Callen v. Collins, (Tex. Civ. 
A.) 154 SW 673; Missouri, etc., R. Co, 
v. Hedric. (Tex. Civ. A.) 154 Sw 633; 
Galveston, etc, R. Co. v. Grenig, 
(rex. Civ. A.) 142 Sw 135; Gulf, etc., 

Co. v. Belton, 57 Tex, Civ. A’ 460, 
ioe SW 413; Gulf, ete., R. ‘Co.* vz 
Wynne, (Tex. Civ. A.) 91 SW 823; 
Fordyce v. Moore, (Tex. Civ. A.) 22 
SW _ 235; Griffin v. Boston, etc., R. Co., 
87 Vt. 278, 89 A 220. This rule has 
been applied in cases involving: (2) 
Poisons. Mitchell v. State, 58 Ala. 
417; Germania L.-Ins. Co. v. Ross- 
Lewin, 24 Colo. 48, 51 P 488, 65 AmSR 
2153 Siebert Vv. Peo., 143 Til. py Gs yA 
NE’ 431; Isenhour v. State, 157 Ind. 
517, 62 NE 40, 87 AmSR 228 (effects 
of formaldehyde); State v. Terrell, 
46 S.C. L. 321. (8) Abortion. State 
v. Wood, 53 N. H. 484. (4) Hypnotism. 
State v. Donovan, 128 Iowa 44, 102 
NW 791. (5) Blasting. Childs v. 
O’Leary, 174 Mass. 111, 54 NE 490. 
(6) In a few cases, however, “prac- 
tical experience has been regarded as 
necessary. Bradford Glycerine Co. v. 
Kizer, 113 Fed. 894, 51 CCA 524; 
Graney v. St. Louis, ete., R. Co., 157 
Mo. 666, 57 SW 276, 50 LRA 153; Kath 
v. Wisconsin Cent. R. Co., 121 Wis. 
503, 99 NW 217. 

75. U. S—Samuels v. U. S., 232 
Fed. 536, 146 CCA 494, AnnCas1917A 
711; Sturtevant Co. v. Champion 
Fibre Co., 232 Fed. 1, 146 CCA 1938; 


| Norfolk, ete., R. Co. v. Gillespie, 224 


Fed. 316, 139 CCA 552; Michigan Cent. 
R. Co. v. Schaffer, 220 Fed. 809, 136 
CCA. 413. 

Ala.—Louisville, ete. R. Co. v. 
Travis, 192 Ala. 453, 68 S 342; Ven- 
able v. Venable, 165 Ala. 621, 51 S 833; 
Alabama Great Southern R. Co. v. 
Vail, 155 Ala. 382, 46 S 587; Southern 
Coal, etc., Co. v. Swinney, 149 Ala. 
405, 42 S 808; Dunn v. Gunn, 149 Ala. 
583, 42 S 686; Central of Georgia R. 
Co. v. Keyton, 148 Ala. 675, 41 S 918. 

Ark.—Jonesboro v. Pribble, 112 
Ark. 554, 166 SW 576. 

Cal_—Thayer v. Tyler, 169 Cal. 671, 
147 P 979; Kimic v. San Jose-Los 
Gatos Interurban R. Co., 156 Cal. 379, 
104 P 986; Salmon v. Rathjens, 152 
Cal. 290, 92 P 733; In re Toomes, 54 
Cal. 509, 35 AmR 88; Bowen vy. Sierra 
Lumber Co., 3 Cal. A. 312, 84 P 1910. 

Del.—Louft v. C. & J. Pyle Co., 24 
Del. 192, 75 A 619. 

Fla.—Upchurch vy. Mizell, 50 Fila. 
456, 40 S 29. 

Ga.—Bush v. W. A. McCarty Co., 
127 Ga. 308, 56 SE 430, 9 AnnCas 240. 

Ill.—Chicago v. Lehmann, 262 Ill. 
468, 104 NE 829; Chicago v. MeNally, 
227 Tll. 14, 81 NE 23; -McKissick v. 
O’Gara Coal Co., 186 Til. A. 511; Nei- 
ner v. Chicago City R. Co., 181 Ill. A. 
449; McHEniry v. Tri-City R. Co., 179 
Til. A. 152; Emrick v. Merriman, 23 
Th. A 24. 

Ind.—Maywood Stock Farm Im- 
porting Co. v. Pratt, 60 Ind. A. 131, 
110 NE 243; Wheatcraft v. Myers, 57 
Ind. A. 371, 107 NE 81 

Iowa.—Lawrence v. Sioux City, 172 
Towa 320, 154 NW 494; Putman v. 
Hamilton, 159 Iowa 702, 140 NW 886, 
AnnCas1915D 31; Delfs v. Dunshee, 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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persons so engaged.76 


143 Iowa 381, 122 NW 236; Wilson v. 
Big Joe Block Coal Co., 142 Iowa 521, 
119 NW 604; Hammer v, Janowitz, 
131 Iowa 20, 108 NW 109; Wisecarver 
v. Long, 120 Iowa 59, 94 NW 467. 

Kan.—Denver v. ‘Atchison, (clepeeeel ayy 
Co., 96 Kan. 154, 150 P 562, AnnCas 
1917A 1007; Remsberg vy. Iola Port- 
land Cement Co., 73 Kan. 66, 84 P 548. 

Ky. —Interstate Coal Co. v. Shelton, 
160 Ky. 40, 169 SW 546; Ford v. Prov- 
idence Coal Cosy 124 Ky. 517, 99 SW 
609, 30 KyL 698; Louisville, Cte... IE. 
Co. v. Morton, 121 Ky. 398, 89 ‘SW 
2438, 28 KyL 355. 

Ma. —Shoop v. Maryland Fidelity, 
etc., Co., 124 Md. 130, 91 A 753; Dolby 
v. Laramore, 121 Md. 618, 89 "A 442; 
Brinsfield v. Howeth, 110 Ma. 520, 73 
A 289; Baltimore Refrigerating, éte., 
CORN, Kreiner, 109 Md. 361, 71 A 1066; 
Baltimore, etc., Turnp. Road Co. LN. 
Leonhardt, 66 "Md. 70, 5 A 346, 59 
AmR 156. 
ta .—Lincoln v. Barre, 5 Cush. 


Mich.—Harnau v. Haight, 189 Mich. 
600, 155 NW 563; Alexander v. Mud 
Lake Lumber Co., 153 Mich. 70, 116 
NW 539; Withey v. Pere Marquette R. 
Co,; 141 Mich. 412, 104 NW 7738, 113 
AmSR 533, -L LRANS 352, 7 AnnCas 


Minn.—Puls v. Chicago, yo Ba Coy, 
127 Minn. 507, 150 NW 17 

Mo.—Meily v. St. Louis, oe R. Co., 
215 Mo. 567, 114 SW 1013; Lynch v. 
Chicago, etc., R. Co., 208 Mo. 1, 106 
SW 68; Combs v. Rountree Constr. 
Cow 205 Mo. 367, 104 SW 77; Aurora 
vy. Fireman’s Fund Ins. Co., 180 Mo. 
A. 263, 165 SW 357; Union Fibre Co. 
vy. Aaron Poultry Co., 176 Mo. A, 26, 
162 SW 1046; Hough ¥. St. Louis Car 
Co., 146 Mo. A. 58, 123 SW oo Mc- 
Cormack v. Herboth, 115 Mo. A. 193, 
91 SW 164; Genesee Fruit Ae Vv. 
Clarksville Cider Co., 114 Mo. 422, 
89 SW 914; White v. Gavncnay “Mut. 
F.. Ins. Co., 97 Mo. A. 590, 71 SW 707; 
Fisher vy. Edward Heitzeberg Pack- 
ing, etc., Co., 77 Mo. A. 108; Bradford 
v. Missouri, etc., R. Co., 64 Mo. A. 475. 

Mont. —yYergy v. Helena Light, etc., 
Co., 39 Mont. 213, 102 P 310, 18 Ann 
Cas 1201. 

Nebr.—Souchek v. Karr, 78 Nebr. 
488, 111 NW 150; Sioux City, ete., R. 
Co. v. Finlayson, 16 Nebr. 578, 49 
AmR 724. 

N. Y.—Miele v. Rosenblatt, 164 
App. Div. 604, 150 NYS 323; Shinne- 
cock Hills, ete., Realty Co. v. Aldrich, 
132 App. Div. 118, 116 NYS 532 [aff 
200 N. Y. 53838 mem, 93 NE 1132 mem]; 
Clark v. Bruce, 12 Hun 274; Slater v. 
Wilcox, 57 Barb. 604; Hall v. New 
York Tel. Co., 168 App. Div. 396, 153 
NYS 22. 

N. C.—Davenport v. Norfolk, ete., 
R. Co., 148 N. C. 287, 62 SE 431, 128 
AmSR 599. Sel 

Oh.—Kittredge v. Cincinnati, 28 
Ohy Cir, Ct. 100. 

Okl1.—Prickett v. Sulzberger, 57 Okl. 
567, 157 P 356, 361 gicit Cyc]; Yates 
v. Garrett, 92 'P 14 

Or.— Hayden Vv. ara: 84 Or. 205, 
164 P 729. 

Pa.—Stremme v. Dyer, 223 Pa. 7, 72 
A 274; Bardsley v. Gill, 28 Pale 56, 
66 A 1112; Monongahela Water Co. 
Me Stewartson, 96 Pa. 436; Ardesco 
Oil Co, v. Gilson, 63) Pa: 146; Hass v. 
White Haven, 54 Pa. Super. 175; 
Malickson v. Louis J. Bergdoll Motor 
Co., 538 Pa. Super. 185; Keim v. Read- 
ing, i Pa. Super. 613. 

C.—State v. Davis, 55 S. C. 339, 
33 Som 449, 

Ss. D.—Stegner v. Modern Brother- 

hood of America, 24S, D. 371, 123 NW 


Tex.—Southwestern Tel., etc., Co. 
VaeClibk, “Civ... A.) LOZ eeSW L075 
Pecos, etc., R. Co. v. Maxwell, (Civ. 
A.) 156 SW 548; Callen v. Collins, 
(Civ. A.) 154 SW 673; Missouri, etc., 
R. Co. v. Hedric, (Civ. A.) 154 SW 633; 
Kleine v. Gidcomb, (Civ. A.) 152 SW 
462; Sauer v. Veltmann, (Civ. A.) 149 


' 842, 


Of course, however, the 
combination of scientific knowledge and practical 
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SW 706; Kincheloe Irr. Co. v. Hahn, 
(Civ. A.) 132 SW 78; Trout v. Gulf, 
etc., R. Co., (Civ. A.) 111 SW 220; 
St. Louis, etc., R. Co. v. Boshear, (Civ. 
A.) 108 SW 10382 [aff 102 Tex. 76, 1138 
SW 6]; El Paso, etc., R. Co. v. Smith, 
50 Tex. Civ. A. 10, 108 SW 988; Kan- 
sas City Cons. Smelting, etc., Co. v. 
Taylor, 48 Tex, Civ. A. 605, 107 SW 
889; United Oil, etc., Co. v. Grey, 47 
Tex. Civ. A. 10, 102 SW 934; Inter- 
national Harvester Co. v. Campbell, 
43. Tex. Civ, A.) 421, “96 (SW. 93): 
Houston, ete., R. Co. v. Schuttee, 
(Civ. A.) 91 SW 806; Clark v. Wilson, 
at «Tex. Clive VALY 4509091 "Sw 1627; 
Galveston, etc., R. Co. v. Holyfield, 
(Civ, A.) 91 SW 353. 

Vt.—Griffin v. Boston, ete., R. Co., 
87 Vt. 278, 89 A 220; Wright v. Wil- 
liams, 47 Vt, 222; Mason v. Fuller, 45 
vars 29; Fairchild v. Bascomb, 35 Vt. 

Wash.—Park v. Northport Smelt- 
ing, etc., Co., 47 Wash. 597, 92 P 442. 

Wis.— Karlen Vv. Hadinger, 147 Wis. 
78, 182 NW 591; Palmer v. Schultz, 
138 Wis. 455, 120 NW 348; Zarnik v. 
C. Reiss Coal Co., 133 Wis. 290, 113 
NW 752; Baxter v. Chicago, etc., R. 
Co., 104 Wis, 307, 80 NW 644. 

“When the subject under investi- 
gation requires special skill and 
knowledge, they [the jurors] may be 
aided by the opinion of persons whose 
pursuits or studies or experience, 
have given them a familiarity with 
the matter in hand.” Baltimore, etc., 
Turnp. Road Co. v. Leonhardt, 66 Md. 
70, 77, 5 A 346, 59 AmR 156. 

[a] The time and place of ac- 
quiring the experience are imma- 
terial, provided it is shown to exist. 
Robishaw v. Schiller Piano Co., 179 
Ill. A. 163. 

76. U. S— Union Pac. R. Co. v. 
Novak, 61 Fed. 573, 9 CCA 629 [app 
dism 17 SCt 1001 mem, 41 L. ed. 1184 
mem]. 

Ala.—Tullis v. Kidd, 12 Ala, 648. 

Ga.—Von Pollnitz v. State, 92 Ga. 
16, 18 SE 301, 44 AmSR 72 

Tll.—Siebert v. Peo., 143 Til. 571, 32 
NE 431. 

Ind.—Ashe v. Lanham, 5 Ind. 434. 

Iowa—State v. Cole, 63 Iowa 695, 
17 NW 1838. 

Ky.—Ford v. Providence Coal Co., 
124 Ky. 517, 99 SW 609, 30 KyL 698. 


La.—Williams v. Landry, 47 La. 
Ann. 5,16 S 591. 
Mass.—Hardiman v. Brown, 162 


Mass. 585, 39 NE 192. 

Mich.—McEwen v. 
Mich. 215. 

Minn.—Smith v. Minneapolis Li- 
brary Bd., 58 Minn. 108, 59 NW 979, 
25 LRA 280. 

Mo.—Seckinger v. Philiber, etc., 
Mfg. Co., 129 Mo. 590, 31 SW 957; 
mesh v. Haar, 114 Mo. 335, 21 SW 
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Nebr.—Missouri Pac. R. Co. v. Fox, 
60 ea 531, 83 NW 744. 
N. H.—Blodgett Paper Co. v. Farm- 
er, oe N.7H.398. 
J.—Castner v. eat 33 N. J. L. 
95 Jatt BomNe I aa. DOT 
3 N. Y.—Bearss v. Oottes. LOWN eee 


N. C.—Otey v. Hoyt, 47 N. C. 70. 

Or.—Rice Se Wallowa County, 46 
Or. 574, 81 P 358. 

ee tactodee Oil Co. v. Gilson, 63 
Pa. 146. 


S. C.—Sullivan v. Charleston, etc., 
R. ne, 85 S. C. 532, 67 SE 905. 

Ss. D.—State v. Kammel, 23554 D: 
465, 470, 122 NW 420 [quot Cyc]. 

Tex.—Ft. Worth e.ete. wk. Co. Vv. 
Thompson, 75, Tex, 501, 12 Sw 742. 

Vt.—James v. Hodsden, 47 Vt. 127. 

Va.—Livingston v. Com., 14 Gratt. 
(55 Va.) 592. 

Wis. Vinenac v. Voje, 114 Wis. 1, 89 
NW 92 

“One gs exercises an art, or trade, 
is Supposed to be acquainted with 
it.” Tullis v. Kidd, 12 Ala. 648, 650. 

[a] This rule has been applied to: 
(1) An architect. Turner v. Haar, 
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experience produces a higher degree of qualification 
than would result from either alone.77 Mere casual 


114 Mo. 335, 21 SW 737. (2) Anurse. 
Williams v. Landry, 47 La. Ann. 5, 16 
Sieh (3) Physicians. See infra 


{b] A county surveyor will be as- 
sumed to have the technical skill re- 
quired to perform his duties. Ashe 
v. Lanham, 5 Ind. 434. 

[c] Actual engagement in occupa- 
tion.—(1) It is not necessary that 
the witness should be, at the time of 
testifying, actively engaged in the 
occupation to which his _ special 
knowledge relates. Tullis v. Kidd, 12 
Ala. 648; Macon R., etc., Co. v. Mason, 
123 Ga. "73, 51 SE 569; Christman v. 
Pearson, 100 Iowa 634, 69 NW 1055; 
Ford v. Providence Coal Co., 124 Ky. 
517, 99 SW 609, 30 KyL 698; Fowler 
v. Middlesex County, 6 Allen’ (Mass.) 
92; Smith v. Minneapolis Library Bd., 
58 Minn. 108, 59 NW 979, 25 LRA 280; 
Longan v. Weltmer, 180 Mo. 322, 79 
SW 655, 103 AmSR 573, 64 LRA 969 
(magnetic healing); Baker v. McKin- 
ney, 87 Mo. A. 861; Bearss v. Copley, 
10 N. ¥. 93; Rice v. Wallowa County, 
46 Or. 574, 81 P 358; Ardesco Oil Co. 
v. Gilson, 63 P 146; Nations v. Love, 
(Tex. Civ. A.) 26 SW 232. (2) The 
testimony may, however, properly be 
rejected where the witness abandoned 
the occupation a long time before his 
testimony is offered. Ford v. Provi- 
dence Coal Co., 124 Ky. 517, 99 SW 
609, 80 KyL 698; McEwen v. Bigelow, 
40 Mich. 215. 

[ad] Kindred occupations. —. (1) 
Where the occupation of a witness is 
such as to afford him special opportu- 
nities for acquiring knowledge and 
experience with respect to a kindred 
occupation, and to render it probable 
that such knowledge and experience 
were acquired, the witness is compe- 
tent as to matters connected with the 
latter occupation. Southern Pac. Co. 
v. Arnett, 111 Fed. 849, 50 CCA 17; 
Birmingham Nat. Bank v. Bradley, 
(Ala.) 30 S 546; Nelson v. Wood, 62 

Mobile, etc. R. Co. v. 
Blakely, 59 Ala. 471; Barnes v. In- 
galls, 39 Ala. 193; Atlanta R., etc., Co. 
v. Monk, 118 Ga. 449, 45 SH 494; 


Walker v. Fields, 28 Ga. 237; Kil- 
bourne v. Jennings, ore Towa, 533; 
Langfitt v. Clinton, etc., R. Co., ob. 


(La.) 217; Gossler_ v. Hagle Saeke 
Refinery, 103 Mass. 331; Grand 
Rapids, ete., R. Co. v. Huntley, 38 


Mich. 537, 31 AmR 321; Detroit, etc., 
R. Co. v. Van Steinburg, 17 Mich. 99; 
Grainger v. Still, 187 Mo. 197, eS, SW 
1114, 70 LRA 49; Missouri Pac. Co. 
v. Fox, 60 -Nebr. 531, 83 Nw 144; 
Omaha Auction, etc., Co. v. Rogers, 
35 Nebr. 61, 52 NW 826; Pullman v. 
N.Y. 93; Murphy v. New 
Works Cent.) Re Cor e66iBar bu CN,ay..) 
125; Sikes v. Paine, 32 N. C. 280, 51 
AmD 389; Ardesco Oil Co. v. Gilson, 
63 Pa. 146; Wenchell. v. Stevens, 30 
Pa, Super. 627; 'U..Siiv. Tarr, 4 Phila, 
(Pa.) 405; Koon v. Southern R. Co., 
69 S. C. 101, 48 SH 86; James v. Hods- 
den, 47 Vt. 127; Brabbits v. Chicago 
R. Co., 38 -Wis. 289. (2) But a mere 
possibility that one engaged in a cer- 
tain occupation might acquire knowl- 
edge as to another will not qualify 
him with respect to such other occu- 
pation. Lorsch v. U. S., 119 Fed. 476; 
Kilbourne v. Jennings, 38 Iowa 533; 
Fuchs v. St. Louis, 167 Mo. 620, 67 
SW 610, 57 LRA 136; Favo v. Rem- 
ington Arms Co., 67 App. Div. 414, 73 
NYS 788 [app dism 173 N. Y. 600, 66 
NE 1107]; Piehl v, Albany R. Co., 30. 
App. Div. 166, 51 NYS 755 [aft 162 N. 
Y. 617 mem, 57 NE 1122 mem]; Sias 
v. Consolidated Lighting Co., 73 Vt. 
35,50) A v5 

fel Time ‘is not conclusive in this 
connection. A short experience may 
qualify the witness. Haymaker v. 
Adams, 61 Mo. A. 581 (a month). 

77. Garrett v. Winterich, 44 Ind. 
A. 322, 87 NE 161, 88 NE 308; Ann- 
apolis Gas, etc., Light Co. v. Freder- 
icks, 109 Md. 595, 72 A 534; Dutton v. 
Philadelphia, ete., fay, Co., 32° Pa, 
Super. 630; Missouri, etc., R. Co. v. 
Hagler, (Tex. Civ. A.) 112 SW 783, 
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observation’® or desultory 


eminently useful.8° 


[§ 607] b. Degree of Skill or Knowledge, It 
is not required that the witness shall have the 
highest degree of skill, or possess the greatest pos- 
sible knowledge: with “respect to the occupation to 
which his special knowledge relates;*! nor is there 
any well defined standard by which to measure the 
qualifications of such a witness®? beyond the general 


78. Ala.—White v. State, 136 Ala. 
68, 34 S 177. 
ggg ot Goldstein v. Black, 50 Cal. 


Kan.—Missouri Pac, R. Co. v. Fin- 
ley, 38 Kan. 550, 16 P 951. 

La.—Budge v. Morgan’s Louisiana, 
etc,, R., petc.,. 9Co., 108 Ga. 849,82 8S 
535, 58 LRA 333. 

Me. —Conley v. Portland Gas Light 
Co., 99 Me. 57, 58 A 61. 


Mass. — Perkins v. Stickney, 132 
Mass. 

Mich,—Peo. v. Millard, 53 Mich. 63, 
Ae 562. 


H.—Ellingwood v. vittab 52 N. 
H. 488; Page v. Parker, 40 N. H. 47. 
N. J.—Wheeler, etc., Mfg Co. v. 
ge GOON. Js Ea 102, 36-4 772. 
N. Y.— Gray vV. Brooklyn Heights 
R. Co., 175 N. Y. 448, 67 NE 899 [rev 
72 App. Div. 424, 76 NYS 20]. 
Or.—State v. Barrett, 33 Or. 194, 54 
etes cet CON Ve 


P 807. 

Tex.—Missouri, 

Baker, (Civ. A.) 68 SW 556. 

{a]. Illustration.—-A witness is not 
qualified to testify as to how long a 
deceased person had been dead 
merely because he sat on the jury of 
the coroner who held the inquest over 


the bees White v. State, 136 Ala. 
58, 34 S 177. 
79. Kan.—Missouri Pac. R. Co. v. 


Finley, 38 Kan, 550, 16 P 951 
Me.—Conley v. Portland Gas Light 
Co., 99 Me. 57, 58 A 61. 
Mich.—Peo, v. Millard, 53 Mich. 63, 
18 NW 562. 
wa H.—Dole v. Johnson, 50 N. H. 
rey —Wehner v. nae eertelt, 27 Tex. 
Civ. A. 520, 66.SW 221. 
Hig “Ky.—Paducah St. RR. Co. v. 
Graham, 5 KyL 748. 
Mich.—Peo, v. Millard, 53 Mich. 63, 
18 NW 562 
Mo.—Fuchs v. St. Louis oa 167 
Mo. 620, 67 SW 610, 57 LRA 13 
N. Y.—Piehl v, Albany R. Go, 162 


N.Y. 617, 57 NE 1122. 
'”"Pa.—Com. v. Farrell, 187 Pa. 408,| 
41 A 382. 

{a] An undertaker will not be as- 


sumed to be qualified to speak on 
physiological questions. Peo. v. Mil- 
lard, 53 Mich. 68, 18 NW 562; Com. v. 
Farrell, 187 Pa. 408, 41 A 382° 

[b] "A steam fitter is not compe- 
tent to testify as to what it would be 
necessary to do to a steam plant in 
order to prevent an accident of a cer- 
tain kind... Wolff Shirt Co. .v. Frank- 
enthal, 96 Mo. A. 307, 70 SW 3878. 

sl. U. S.— Congress, etc., Spring 
Co: v. Edgar, 99 U. S. 645, 35 L. ed. 
487; NewYork Mut. F. Ins. Co. v. 
Alvord, 61 Fed. 752, 9 CCA 623. 

“Ala.-Alabama Cons. Coal, etc., Co. 
v. Heald, 168 Ala. 626, 53 S 162. 

Ind. e conoridetee ‘Stone Co. 
Williams, a Ind. A. 131, 57 NE 558, 
84 AmSR 27 

an oR yrie v. Woolfolk, 1 Iowa 


y.—Ford v. Providence Coal Co., 

ink ie, 517, 99 ‘SW 609, 30 KyL 698. 

Mass.—Perkins  v. Stickney, 132 
Mass. 217; Lawrence v. Boston, 119 
Mass: 126; Tucker v. Massachusetts 
Cent. R::Co., 118 Mass. 546. 

Minn-—Beckett v. Northwestern 
Meanie Aid Assoc., 67’ Minn, 298, 69 
NW 923. 

Nebr. ie eel Pac: R 
60 Nebr. 531, 83 NW 744 


R. Co. v. Fox, 


and superficial reading’? 
is not sufficient; nor is there any assumption that a 
witness is skilled in a subject. because he is engaged 
in a business where knowledge of it would be 
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requirement that capacity must be commensurate 
with the reasonable requirements called for by the 
nature of the subject matter.®* 

[$ 608] 4. Expert Witness. The qaulifications 


of one who is asked to testify as to a judgment 


ae H.—Dole v. ‘Johnson, 50).N. Ho: 


N. Y.—Scandell v. Columbia Constr. 
Co., 50 App. Div. 512, 64 NYS 232; 
Wilson v. F. C. Linde Co., 47 App. Div. 
327, 62 NYS 69. 

N. C.—Yates v. Yates, 76 N. C. 142. 

Pa.—Follansbee Bros. Co. v. Gar- 
rett-Cromwell Engineering Co., 48 Pa. 
Super. 183. 

S. C.—State v. Davis, 55S. C. 339, 
33 SE 449. 

eS —Morrisette v. 

Co., 76 Vt. 267, 56 A 1102. 

Reve ~_Richmond’ Locomotive Works 
v. Ford, 94 Va. mee 27 Si 509. 


82 NW 142 

[a] Reason for rule.—‘To say 
that none shall be permitted to give 
their opinions except those of the 
highest professional skill or those 
who had given their lives to chemical 
experiments would, in this country 
at least, render it impossible in most 
cases, to find the requisite skill and 
ability.” State v. Hinkle, 6 Iowa 380, 


82. West Chicago St. IN. Co. 
Fishman, 169 Ill. 196, 48 NE 447; 
Wheeler v. Anglim, 193 Mass. 600, 79 
NE 810; Kelley v. Richardson, 69 
Mich. 430, 37 NW_514; Struthers v. 
te et eee etc., R. Co., 174 Pa. 291, 

83. Public Utilities Co. v. Handorf, 
185 Ind. 254, 112 NE 775; Colwell v. 
Alpena Power Co., 190 Mich. 255, 157 
NW 21. 

84. U. S.——American Car, etc., Co. 
v. Thornton, 183 Fed. 114, 105 CCA 33; 
Hitchner Wall Paper Co. v. Pennsyl- 
vania R. Co., 168 Fed. 602, 98 CCA 598. 

Ala.—Malone-McConnell Real Bst. 
Co. v. J. B. Simpson Audit Co., 197 
Ala. 677, 73 S 3869; Woodstock Iron 
Works v. Kline, 149 Ala, 391, 48 S 
362; Duggar v. Pitts, 145 Ala. 358, 39 
S905, 8 AnnCas 146; Birmingham Fuel 
Co. v. Stocks, 14 Ala. A. 136, 68 S 568; 
Alabama Great Southern R. Co. v. 
Neal, 8 Ala. A. 591, 62 S 554. 

Cal.—Northern California Power 
Co. v. Waller, 174 Cal. 377, 163 P 214; 
Converse v. Ferguson, 166 Cal. 1, 134 
P 977; Grigsby v. Clear Lake Water 
Works Co., 40 Cal. 396. 

Colo.—McGonigle v. Kane, 20 Colo. 
292, 38 P 367. 

Conn.—Gilmore v. American Tube, 
ete., Co., 79 Conn. 498, 66 A 4; Cur- 
cae v. Jackson, 77 Conn. 115, 68 A 

Del.—McMahon v. Bangs, 21 Del. 
178, 62 A 1098. 

D. C.—Lansburgh v. Winsatt, 7 
App. 271. 

Ga.—Berry v. State, 10 Ga, 511. 

Ill.—Alton, etc., R. Co. v. Vandalia 
R. Co., 271 Tl. 558, 111 NE 531; Geo- 
hegan v. Union El. R. Co., 266 Ill. 482, 
107 NE 786, AnnCas1916B 762; Peo. 
v. Jennings, 252 Ill. 534, 96 NE 1077, 
43 LRANS 1206; O’Shaugnnessy v. 
Chicago City R. Co., 144 Ill. A. 174; 
Wight Fire- Proofing” Cox V; Poczekai, 
130 Tll..139, 22 NE 548; De Fillippi v. 
Spring Valley Coal Co., 202 Ill. A. 61; 
Gray Coal Co. v. Danville, etek! Co., 
194 Ill. A. 11; National Gas Light, 
etc.,,.Co...v. Miethke, 35. Ill. A. 629. 

Ind. —Hinds v. Harbou, 58 Ind. 121, 

Iowa.—State  v. Hessenius, 165 
Iowa 415, 146 NW 58, LRA1915A4 1078; 
Gemricher v. Houge, 1384 NW 1094. 

Kan.—Scott v. Thrall, 77 Kan. 688, 


Canadian Pace. 


formed upon hypothetically stated facts are directed . 
to the element of reasoning and capacity to deduce 

a correct inference, the ability to observe accurately 

and to report truly being of minor importance. 
witness must possess the special skill or knowledge 
necessary to make -his formation of a judgment a 
fact of probative value,** although it is not necessary 


The 


rere P 563, 127 AmSR 449, 17 LRANS 


Mie tats as v. Com., 180 Ky. 346, 
208 Sw 8 58. 

La. NY Sere v. Aenspacker, 130 La. 
717, 58 S 520. 

Me.—Conley v. Portland Gas Light 
Co., 99 Me. 57, 58 A 61; Caven v. Bod- 
well Granite Co., 97 Me. 381, 54 A 851. 

Md.—Ottenberg v. Ryan, etc., Co., 
130 Md. 38, 99 A 984; Baltimore City 
oe Park Land Corp., 126 Md. 258, 95 A 


Mass.—Boston, etc., R. Corp. v. Old 
Colony, etc., R. Corp., 3 Allen 142; 
Bierce v. Stocking, 11 Gray 174. 

Mich.—Forrester v. Lawson, 194 
Mich. 92, 160 NW 3887; American 
Cushman Tel. Co.-v. Noble, 98 Mich, 
67, 56 NW 1100; Daniels v. Mosher, 2 
Mich, 183. 

Miss.—Merchants’ Wharf-Boat As- 
soc. v. Wood, 3 S 248. 

Mo.—McAnany v. Henrici, 238 Mo, 
ad 141 SW 683. 

N. J.— Morrell v. Preiskel, 74 A 994; 
Risley v. Ocean City Dev. ‘Co., 75 N. 
Je) E88 40 G9! A) 192s Pennsylvania, 
ete., R. £e v. Schwarz, 6 SNES od. 
801, 70 A 184; Riley v. ‘Camden, etc., 
R. Co., IN. dol. 289, 57 A 445. 

N. Y.—Ferguson v. Hubbell, 97 N. 
Y. 507, -49 AmR (544; Meteor Auto 
Tank Co. v. Brenner, 170 NYS 953; In 
re Schmidt, 139 NYS 464; Makepeace 
v. Ferris, 132 NYS 780. 

N. C.—Snow Lumber Co. Atlan- 
tic Coast Line R. Co., 151 N. c 217, 65 
SE 920; Abernethy Vv. Yount, 138 N. 
G33q; 50 SE 696. 

Or.—-Shepherd v.. Inman-Poulsen 
Lumber Co., 86 Or. 652, 168 P 601. 

Pa.—Cover v. Conestoga Tract. Co., 
246 Pa. 423, 92 A 495; Bachert v. Le- 
high Coal, ete., Coy 208 Pa. 362, 57 A 
765; Wells Vv. Leek, 1512 seat 431, 25 
_ 101; Dutton v. Philadelphia, etc., 

Co., 32 Pa. Super. 630; Overbrook 
ines Co. v. Philadelphia, 23 Pa. 
Dist. 620. 

R. I.—Bernard v. Smith, 3¢ R. I 
377, 90 A657. 

S. C- -Sirait v. Rock Hill, 104 S. C, 
116, 88 SE 469 

Tenn. —Ashby v. State, 124 Tenn. 
684, 139 SW 872; Powers v. McKenzie, 
90 Tenn. 167, 16 SW 559. 

Tex.—Ft. "Worth, etc;, ReaCo, 
Thompson, 75 Tex. 501, 12 SW 749; 
San Antonio Brewing Assoc, v. Wolf- 
shohl, (Civ. A.) 155 SW 644; Southern 
Tel, ete, Co. v. Evans, 54’ Tex. Civ. 
A. 68, 116 SW 418; Commerce Milling, 
etc., Co. v. Gowan, (Civ. A.) 104 SW 
916; International, etc., R. Co. v. Ma- 
lone; 1 Tex. A. Civ. Cas, § 232. 

Vt.—Barney v. Quaker Oats Co., 85 
Vt. 372, 82 A 113; Wright v. Wil- 
liams, 47 Vt. 222. 

Va.—Spencer v. Looney, 116 Va. 
767, 82 SE 745; Norfolk, ete., Tract. 
Co. v. Ellington, 108 Wa. 245, 61 SH 
779, 17 LRANS 147. 

Wash.—Sanders v. Pinney, 103 
Wash. 162, 174 P 471; Lacoma, etce., 
Lumber Co. v. Field, 170 P 360; Park 
v. Northport Smelting, etc., Co., 47 
Wash. 597, 92 P 442. 

W. Va.—State v. Musgrave, 43 W. 
Va. 672, 28 SE 813. 

Wis.—Hupfer v. National Distill- 
ing Co., 127 Wis. 306, 106 NW 831; 
Luning v. State, 2 Pinn. 284, 1 Chand], 
264, 52 AmD 1538. 

Ont. — McCaugherty ve Gutta 
Percha, etc., Co., 2 OntWR 204. 


For later cases,developments and changes ir the law see cumulative Annotations, same title, page and note number. 
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that he should have all the knowledge available in 
his particular line;**° and indeed no standard exists 
by which to determine the qualification of such a 
It is not usually considered ground for 
excluding the evidence that the witness bases his 
statements in whole or in part upon his reading,’? 
provided the reading can be assumed to have been 
assimilated in the mind and constitutes part of a 
general knowledge,’8 adequate to enable the witness 
to form a reasonable opinion of his own.®? 
is, however, no assumption that a witness is skilled 
in a subject because he has studied it,®° and state- 
ments based upon reading have been excluded.% 


witness.®® 


See also infra §§ 733-779, 821, 822, 
825-827. 

“Opinion evidence, which is based 
upon special skill or knowledge, or 
upon facts and conditions which may 
be reasonably described and made 
clear to the trier without the aid of 
the impression or conclusion of the 
witness gained from them, may not 
be given by the nonexpert witness. 
An opinion of a nonexpert witness 
which does not rest upon facts stated 
by him, or is not acquired through 
the use of his senses, may not be laid 
in evidence.” Atwood v. Atwood, 84 
ie UG OT UT, 198 ASS aT LRANS 


9a] This rule has been applied to 
(1) A finger print expert. Peo. v. Jen- 
nings, 252 Ill. 5384, 96 NE 1077, 43 
LRANS 1206. (2) One testifying as 
to an explosion of grain dust. Barney 
a Quaker Oats Co., 85 Vt. 372, 82 A 


ib] “The value of the expert tes- 
timony .. depends largely on 
the extent of the experience or study 
of the witness. The greater the ex- 
perience or knowledge, the greater is 
the value of the opinion resting upon 
it.’ Wells v. Leek, 151 Pa. 431, 438, 
25 A 101; Hanley v. West Virginia, 
etc., R. Co., 59 W. Va. 419, 430, 53 SH 
625 [cit *Cycl. 

[c] Questions compounded of 
scientific opinion and propositions not 
scientific may be rejected. Lunning 
v. State, 2 Pinn. (Wis.) 284, 1 Chandl. 
264, 52 AmD 153. 

85. Follansbee Bros. Co. v. Engi- 
neering Co., 48 Pa. Super. 183. 

86. Ft. Wayne vy. Coombs, 107 Ina. 
15, 7 NE 7438, 57 AmR 82; Ardesco Oil 
Co. v. Gilson, 63 Pa. 146. 

S70 is Perkingaa. Us So 228 
Fed. 408, 142 CCA 638; Southern Pac. 
Go. v. Cavin, 144 Fed. 348, 75, a 350. 

Cal.—Healy v. Visolia, etc., R. Cc., 
101 Cal. 585, 36 P 125. 


Ga—ZJackson v. Boone, 93 Ga. 662, 


20 SE 46; Central R. Co. v. Mitchell) 
63 Ga. 173. 

Ida.—American Bonding Co. v. 
State Univ., 11 Ida. 163, 81 P 604. 

Tll.— Koshinski v. Illinois Steel Co., 
231 Ill. 198, 838 NE 149. 

Towa.—lIn re Harmsen, 167 NW 618. 

Md.—Consolidated Gas Co. v. Bal- 
timore, 105 Md. 43, 55, 65 A 628, 121 
AmSR 553 [quot Cyc]. 

Mich.—Brown y. Marshall, 47 Mich. 
576, 11 NW 392, 41 AmR 72 8. 

Nebr.—-Souchek v. Karr, 78 Nebr. 
488, 11 NW 150. 

No H.—Piper v. Boston, etc., R. Co., 
oaNer tls 228. 72 A 1024. 

N. C.—Melvin v. Hasley, 46 N. C. 
386, 62 AmD 171. 

Ss. C.—State v. Terrell, 46 S.C. L. 
321. 


Tex. —Fordyce v. Moore, (Civ. A.) 
22 SW 235. 

Va.—Hunter vy. Burroughs, 123 Va. 
113, 96 SH 360 

Wash.—Swanson v. Hood, 99 Wash. 
506, 170 P' 135; South v. Seattle, etc., 
R. Co., 99 Wash. 51, 168 P 896. 
or B.—Brownell v. Black, 31 N. B. 

[a] Hypnotism is a subject upon 
which knowledge derived from books 
may qualify a witness. State v. Don- 
evan, 128 Iowa 44, 102 NW 791. 

[b] Knowledge mostly derived 
from books may qualify. Central R. 
Co. v. Mitchell, 63 Ga, 173. 


EVIDENCE 


nature. 


to accuracy.” 
a. In General. 


There 


where objection 


[ec] An opinion to some degree 
founded upon books may be admitted. 


Melvin v. Hasley, 46 N. C. 386, 62 
AmD 171. 
[d] A statement based on prices 


in a catalogue has been admitted. 
American Bonding Co. v. State Univ., 
11 Ida. 168, 81 P 604. : 

88. Carter v. State, 2 Ind. 617; 
State v. Hinkle, 6 Iowa 380. 

89. Peo, v. Thacker, 108 Mich. 652, 
66 NW 562; Shinnecock Hills, etc., 
Realty Co. v. Aldrich, 132 App. Div. 
118, 2116 NYS: 582° [affi 200 N. Y., 533 
mem, 93 NE 1132 mem]. 

[a] This rule has been applied in 
a case of poisoning. Peo. v. Thacker, 
108 Mich. 652, 66 NW 562. 

90. Paducah St. R. Co. v. Graham, 
15 KyL 748. 

91. Carrelli v. Jackson, 77 Conn. 


| 115, 58 A 762; Luning v. State, 2 Pinn. 


(Wis.) 284, 1 Chandl. 264, 52 AmD 

ee: U. S.—Stone, ete. Engineer- 
ing Corp. v. Melovich, 202 Fed. 438, 
120 CCA 544. 

Ala.—Alabama Great Southern R. 
Co. v. Vail, 155 Ala. 382, 46 S 587. 

Ga.—Macon R., etc., Co. v. Mason, 
123) Ga. 773, 51 SE 569. 

Towa.—In re Harmsen, 167 NW 618. 

Mass. — Hershaw v. Wright, 
Mass. 361. 

Mich.—Budd v. Ann Arbor R. Co., 
200 Mich. 250, 166 NW 927; Colwell v. 
Alpena Powder Co., 190 Mich. 255, 157 
NW 21; Union Ice Co. v. Detroit, etc., 
Re Co}, 178 Mich. 346, 144 NW 1033. 

Minn.—Althoff v. Torrison, 140 
Minn. 8, 167 NW 119; Puls v. Chicago, 
ee Rey Co. eL2k Minn. 507, 150 NW 

17 

Mo.—Ellis v. Metropolitan St. R. 
Co., 234 Mo. 657, 138 SW 23. 

Or.—Rice v. Wallowa County, 46 
Ong bls S Leys Ss 

Pa. —Hass v. White Haven, 54 Pa. 

Worth, etc, R. Co. v. 
Thompson, 75 Tex. 501, {2 SW 742. 

Va.—New York, etc., R. Co. v. Wil- 
son, 109 Va. 754, 64 SE 1060. 

Wis.—Bonnell v. Chicago, etc., R. 
Co., 158 Wis. 153, 147 NW 1046; Zar- 
nik v. C. Reiss Coal Co.7i30 Wis. 290, 
1138 NW 752. 

Bng.—Vander Donckt v. Thellus- 
son, 8 C. B. 812, 65 BCL 812, 137 Re- 
print T27, 

Ont. — Rice v. Sockett, 27 Ont. L. 
410, 4 OntWN 397, 23 OntWR 602. 

“All persons . who practice 
a business or profession which re- 
quires them to possess a certain 
knowledge of the matter in hand, are 
experts, so far as expertness is re- 
quired.’ Vander Donckt v. Thellus- 
son, 8 C. B. 812, 825, 65 ECL 812, 137 
Reprint 727, 

[a] The opinion of a pork packer 
as to the danger to fresh hams of 
spoiling on being shipped by freight 
in *“‘warm, muggy, weather” from 
Milwaukee to Boston is competent. 
Kershaw v. Wright, 115 Mass. 361. 

93. U. S.—Norfolk, etc., R. Co. v. 
Gillespie, 224 Fed. 316, 139 CCA 552; 
St.. Louis, ete. R. Co. v. Reed, 216 
Fed. 741, 132 CCA 651. 

Ala.—Burnwell Coal Co. v. Setzer, 
191 Ala. 398, 67 S 604; Melvin v. Mur- 
phy, 184 Ala. 188, 63 sg 546; Johnston 
v. Johnston, 174 "Ala. 220,57 S 450; 
Basenberg v. Lawrence, 160 Ala. 422, 
a9" Vile 
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The skill required is not necessarily of a scientific 
It may be of the most severely practical 
kind, provided it is on a matter not within the 
knowledge of men in general or capable of being 
readily placed there with a sufficient approximation 


[i 609] 5. Determination as to Competency— 


The competency of the witness, 


with respect to knowledge, and also with respect to 
special skill or experience, where this is required, 
is a preliminary question to be passed upon by the 
court before the testimony is received,®* at least 


is raised to the competency of the 


Cal.—Vallejo, etc., R. Co. v. Reet 
Orchard Co., 169 Cal. 545, 147 P 238; 
Evans Ditch Co. v. Lakeside Ditch 
Co;, 13eCali Apdo 108 Beio2k: 

Conn. — Ferguson v. Rochford, 84 
Conn. 202, 79 A WU; AnnCas1912B 
1212; Hayden v. Fair ‘Haven, ete, R. 
Go:; 76 Conn. 355, 56 A 613. 

Ga.—Landrum’ v. Swann, 8 Ga. A. 
209, 68 SE 862 

inl —Graham vi Deuterman, 244 Ill. 
124, 91 NE 61; Goe perty v. Decatur, 
1907 TH, HAs 548: O'Rourke v. Sproul, 
147 Ill. A. 609 [aft 241 Ill. 576, 89 NE 


663]; Illinois, etc., Oil Co. v. Boyer, 
W3' pa eA b 18. 

Iowa.—Pierce v. Coffee, 160 Iowa 
30, 189 NW 1092. 

Ky.—Louisville, ete., R. Co. v. Lee, 


154 Ky. 226, 157 SW 60; Gunkel v. Sei- 
berth, 85 SW 733, 27 Kyl 455. 
Md.—Cecil Paper Co. v. Nesbitt, 
117 Md. 59, 83 A 254; Harris v. Con- 
Mee Coal Co; 111 Md. 209, 73 A 


Mass.—Barrie v. Quinby, 206 Mass. 
59, 92 NE 451. 


Mich.—Prentis v. Bates, 93 Mich. 
234, 53 NW 153, 17 LRA 494 
Minn.—Hawkins  v. Mellis, PAS 


Ha 393, 149 NW 663, AnnCasi916C 


Mo.—Hunter v. Briggs, 254 Mo. 28, 
162 SW 204; Bradford v. Missouri, 
etesuR. Co., 64 Mo. A. 475. 

Mont. — Watson v. Colusa Faeroe 
Min., etce., Co., 31 Mont. 513, 79. P14. 

N. J.—Blectric Park Amusement 
aaa v. Psichos, 83.N. J. Li. 262, 83 A 

N. Y.—Dolan v. Herring-Hall-Mar- 
vin Safe Co., 105 App. Div. 366, 94 
NYS 241; Makepeace vy. Ferris, 132 
NYS 780; Manhattan Delivery Co. v. 
Simon, 98 NYS 844.. e 

N. C.—Boney v. Atlantic Coast Line 
R: Co., 155 N. C. 95, 71 SE 87; Snow. 
Lumber Co. v. Atlantic Coast Line R. 
Con, Wb l pNa Ce 2i 65. SE 920), 

Okl.—Whitehead v. Jefferson, 51 
Okl. 42, 151 P 681; Western Union 
Tel. Co. v. Coyle, 24 Okl. 740, 104 P 
367; Yates v. Garrett, 92 P 142. 

Or.—Burroughs vy. Curtiss Lumber 
Co. 538: ‘Or. 270; 114) P5103) Crosby vc 
Portland R. Co.,; 53, Or, 496, 100 P 300. 
101 P 204; Hildebrand v. United Ar- 
tisans, 50 Or. 159, 91 P. 542. 

Pa.--Knickerbocker Ice Co. v. Phil- 
adelphia, 246 Pa. 84, 92 A 62; Leard 
v. Pennsylvania R. Co., 229 Pa. 475, 
78 A 1034; Rea v. Pittsburg, ete., R. 
Co., 229 Pa. 106, 78 A 73, 140 AmSR 
721; Catlin v. Northern Coal, etc., Co. 
295 Pa, 262, 74 A 56; White v. Western 
Allegheny R. Co, 222 Pa. 534, 71 A 
1081; Markowitz v. Pittsburg, etc., R. 
6o., 216 Pa, 5635, 65: An 1097" Hope! v, 
Philadelphia, etc., R. Co., 211 Pa. 401, 
60 A 996; Hoober v. New Holland 
Water Co., 56 Pa. Super. 536. 

Tex.—J. P. Watkins Land Morte. 
Co. v. Campbell, 98 Tex. 372, 84 SW 
424 [rev (Civ. A.) 81 SW 560]; Black- 
well v. St. Louis, ete., R.. Co., (Civ. 
A.) 168 SW 52; Houston Belt, etc., R. 
Co. v. Vogel, .(Civ..A.) 156 SW 261; 
Guitar v. Randel, (Civ. A.) 147 SW 
642; Young v. Watson, (Civ. A.) 140 
SW. 840. 

Va.—Spencer vy. Looney, 116 Va. 
767, 82 SE 745. 

“There must be always a prelimin+ 
ary inquiry, by the court, as to the 
fact of the witness’s science and skill, 
and his capacity to form an opinion 
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witness,94 


upon the subject-matter; and this 
must often depend upon circum- 
stances of so peculiar a nature and 
character that it is difficult to lay 
down any general rule to guide the 
decision of the judge in such a case.” 
ih ates v. Barre, 5 Cush. (Mass.) 590, 

[al “Ihe mere consent of counsel 
that he might be permitted to express 
an opinion without a proper founda- 
tion having been first laid to make 
Such an opinion evidential, cannot 
make it so.” Electric Park Amuse- 
ment Co. v. Psichos, 83 N. J. L. 262, 
268, 83 A 766. 

[b] How determined.—‘‘'The com- 
petency of a witness is not to be con- 
clusively determined by considering 
merely any one_ specific statement 
made by him in his preliminary ex- 
amination. The witness often fails 
to properly apprehend the meaning of 
a particular question, and his answer, 
resulting from some mental confu- 
sion on that subject, is frequently 
not expressive of his real state of 
mind or of the knowledbge he ac- 
tually possesses. If the whole of 
his examination taken all together 
shows that he is a competent wit- 
ness, he may be and should be per- 
mitted to give his opinion as to 
values.” Hoober v. New Holland 
Water Co., 56 Pa. Super. 536, 539. 

[c] When competency presumed. 
—it may be presumed that an em- 
ployee of defendant irrigation com- 
pany in charge of the distribution of 
water for irrigation had sufficient 
knowledge to know whether rice land 
was obtaining sufficient water, and 
defendant shouid not attack his com- 
petency so to testify. Kincheloe Irr. 
ve v. Hahn, (Tex. Civ. A.) 1832 SW 


{d] Witness as to value.—Untila 
witness had shown qualification to 
estimate the value of items of prop- 


erty constituting corporate assets, he’ 


should not have been permitted to 
give his opinion as to the aggregate 
value of such assets. Hawkins v. 
Mellis, 127 Minn. 393, 149 NW 668, 
AnnCasi1916C 640. 

[e] Ordinary observer.—It has 
been suggested that there is no rea- 
son why the court should pass upon 
the qualifications of an ordinary ob- 
server. Prentis v. Bates, 93 Mich. 
234, 53 NW 158, 17 LRA 494. 

94. Wilson v. Godkin, 142 Mich. 
631, 105 NW 1121; Snow Lumber Co. 
vy, Atlantic Coast Line R. Cor ot, ING 
C. 217, 65 SE 920; Texas, etc., oO. 
y, warmer, 42 Tex. Civ. A. 280, 93 SW 
489. 

[a] Objections not raising ques- 
tion of competency.—(1) An objec- 
tion to a question as to the value of 
services, on the ground that it is 
“incompetent and immaterial,” does 
not raise any objection to the com- 
petency of the witness to answer the 
question. Wilson v. Godkin, 142 
Mich. 631,°105 NW 1121. (2) An 
objection that certain testimony was 
“an opinion” did not raise a question 
as to the qualification and compe- 
tency of a witness to testify as an 
expert. Texas, etc., R. Co. v. Warner, 
42 Tex. Civ..A. 280, 93 SW 489. . 

95. Ala.—Westbrook v. Kansas 
City, etc., R. Co., 170 Ala. 574,54 S 
231, 34 LRANS 469; Fletcher v. Prest- 
wood, 143 Ala. 174, 38 S 847. 

Ark.—Hadley Milling Co. v. Kelley, 
117 Ark. 173, 174 SW 227. 

Colo. —Denver, CtCr ug ta 
Smock, 23 Colo. ‘456, 48 P 681. 

Conn. — Seidel v. Woodbury, 81 
Conn. 65, 70 A 58; Nichols v. Turney, 
15 Conn, 101. 

Fla.—De Funiak Springs v, Perdue, 
69 Fla. 326, 68 S 234. : 

Ill.—Pennsylvania Co. v. Swan, 37 
Ill. A 83. 

Iowa.—Johnston v. Cedar Rapids, 
etce., R. Co., 141 Iowa 114, 119 NW 
286. 


Coy EN: 


The qualifications of the witness must 
‘be affirmatively shown by the proponent of the 


1538 
Mason, 4 Kan, A. 391, 46 P 31. 


EVIDENCE 


court.9® 


Kan.—Atchison, _ etc., Co. v. 
Ky.—-Lockridge v. Fesler, 37 SW 
65, 18 KyL 469. 
Md.—Anne Arundel 
State, 107 Md. 210, 68 A 602, 14 
LRANS 452 
Mont.—Watson v. Colusa-Parrot 
miny etc., Co., 31 Mont. 513, 79 P 14. 
H—Pagé v. Parker, 40 N. H. 47. 
N. M.—Illinois Silver Min., ete., 
Co. v. Raff, 7 N. M. 336, 34 P 544. 
N. Y.—£tna Indemn. Co. v. Ryan, 
53 Misc. 614, 103 NYS 756. 


County v. 


Okl.—Western Union Tel. Co. v. 
Coyle, 24 Okl. 740, 104 P 367. 
Pa. Dougherty v. Philadelphia 


Rapid Transit Co.; 257 Pa. 118, 101 A 
344; Parry v. Cambria, etc., R. Co., 
247 Ba. 169, 93 A 336. 

S. C.—Cain v. Atlantic Coast Line 
R. Co., 74 S. C. 89, 54 SE 244. 

Tex.—Ballenger v. State, 63 Tex. 
Cryesietal “Sweet: 

Utah.—In re Miller, 36 Utah 228, 
102 P 996. 

Vt.—Philadelphia Fire Assoc v. 
Merchants’ Nat. Bank, 52 Vt. 83. 

“Whenever it is desired to have 
the opinion of a witness on the sub- 
ject of value, it is always necessary, 
whether the witness is offered as an 
expert or not, to lay some foundation 
for the introduction of his opinion, 
by showing that he has had the 
means to form an intelligent opinion.” 
Western Union Tel. Co. v. Coyle, 24 
Okl. 740, 748, 104 P 3867. 

fa] Informal showing.—The fact 
that the qualification of the witness 
was shown in an informal manner 
will not render the admission of his 
testimony erroneous where he was in 
fact qualified. Salt Lake,.etc., R. Co. 
v. Butterfield, 46 Utah 431, 150 P 931. 

[b] A showing at a former trial 
between the same parties that the 
witness was qualified is not sufficient. 
Qualification must be shown when 
the witness is introduced. Philadel- 
phia Fire Assoc. v. Merchants’ Nat. 
Bank, 52 Vt. 83: 

Spe U. S.—Chateaugay Ore, etce., 

Blake, 144 U. S. 476, 12 SCt 731, 
36° L. ed. 510; Montana R. Co. v. 
Warren, 1387 U. S. 348, 11 SCt 96, 34 
L. ed. 681; Bradford Glycerine Co. v. 
Kizer, 113 Fed. 894, 51 CCA 524; New 
York Mut. FE. Ins;-Corv. Alvord, 61 
Fed. 752, 9 CCA 623: U.S. v. Kilpatrick, 
16 Fed. 765; Dauphin IV. Ph UpUSs,, Oc, 
Cy. 224, 

Ala.—Hamilton v. Cranford Mer- 
cantile Co., 78 S 401; Wear v. Wear, 
76 S$ 111; Alabama City, etc., R. Co. v. 
Bessiere, 197 Ala. 5, 72 S 325; Burn- 
well Coal Co. v. Seltzer, 67 S 604; 
Johnston v. Johnston, 174 Ala, 220, 57 
S 450; Louisville, etc., R. Co. v Elliott, 
166 Ala. 419, 52 ’S 28: Tullis v. Kidd; 
12 Ala. 648; Steverson v. Agee, 14 
Ala. A. 448, 70 S 298; Alabama Great 
Southern R. Co. v.:Neal, 8 Ala. A. 591, 
62 S 554; Edwards v. Massingill, 3 
Ala. A. 406, 57 S 400. 

Ariz.—Gila Valley, etc., 

Lyon, 9 Ariz. 218, 80 P dant ait 203 
U. S. 465, 27 SCt 145, 51 L. ed. 276]. 

Ark.—McDonough v. Williams, 86 
Ark. 600, 112 SW 164; St. Louis, etc., 
he v. Lyman, 57 Ark, 512, 22 SW 

Cal.—Northern California Power 
Co. v. Waller, 174 Cal. 377, 163 P 214; 
Bossert v. Southern Pac. Co., 172 Cal. 
504,-157 |B 597s" Vallejo, ete, RCo. v. 
Reed Orchard Co., 169 Cal. 545, 147 P 
238; Commercial, etc., Bank v, Pott, 
150) Cat; (358) ) 89). P4800") (Heintz) “ws 
Cooper, 5 Cal. Unrep. Cas. 564, 47 P 
360; Howland v. Oakland Cons. St. R. 
Co., 110 Cal. 513, 42 P 983; Fairbank 
v. Hughson, 58 Cal, 314; Evans Ditch 
Co. v. Lakeside Ditch Co., 13 Cal. A, 
119, 108 P 1027. 

Colo.—Rimmer vy. Wilson, 42 Colo. 
180, 938 P 1110; Colorado Farm, etc., 
CoA.  YiOrks 88 P 181. 

Conn. —Ferguson v. Rochford, 84 
Conn. 202, 


79 A177, AnnCas1912B\ Johnson-Wentworth Co., 
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evidence®® to the reasonable satisfaction of the trial 
The necessary qualification may be shown 


1212; Palmer v. Hartford Dredging 
Co., 73 Conn, 182, 47 A 125; Barber v. 
Manchester, 72 Conn. 675, 45 A 1014; 
enone v. Troup, 60 Conn. 485, 23 A 

Del.—White v. Nps City R. 
Co., 22 Del. 105, 68 A 93 

D. C.Bradley Vv. pistrigt of Co- 
lumbia, 20 App. 169; Raub v. Carpen- 
ter. 17 App. 508 [aff 187 U. S. 159, 23 
Sct 72, 47 L. ed. 119]; Dansburgh v. 
Wimsatt, 7 App. 271. 

Fla.—De Funiak Springs v. Perdue, 
69 Fla. 326, 68 S 234; Atlantic Coast 
ee Co. v. Crosby, 52 Fla. 400, 43 

Ga.—Kirkman v. Ashford, 145 Ga. 
452, 89 SE 411. 

ida.—Farmers’ Co-op. Ditch Co. v. 
sews Irr. Dist., 16 Ida. 525, 102 


Ill.— Devine v. Delano, 272 Ill. 166, 
111 NE 742, AnnCas1918A 689; Supol- 
ski v. Ferguson Fdy. Co., 272 Ill. 82, 
111 NE 544; Mahlistedt v. Ideal Light- 
ing Co., 271 Ill. 154, 110 NE 795 {aft 
193 Ill, A. 91]; Martin v. Beatty, 254 
Ill. 615, 98 NE 996; Graham v. Deu- 
terman, 244 Ill. 124, 91 NE 61; Metro- 
politan West Side El. R. Co. v. Dick- 
besser 3 161 Ill. 22, 43 NE 706; Ohio, 
ete., R. Co. v. Webb, 142 Ill. 404, 32 
NE 527; Swengle vy. ‘La Salle County 
Carbon Coal Co., 182 Ill A. 6235 
eons v. Kewanee Light, etc., Co., 175 
Til. 354; Goldblatt v. Brocklebank, 
166 Fi A. 315; Ohio, ete., R. Colsvws 
Schmidt, 47 Ill. A. 38 3. 

Ind. —Jenney Electric Co. v. Bran- 
ham, 145 Ind. 314, 41 NE 448, 33 LRA 
395; Forgey v. Cambridge City First 
Nat. Bank, 66 Ind. 123; Longfellow v. 
Vernon, 57 Ind. A, 611, 105 NE 178; 
La Porte ee Co. v. Sullender, 
(A.) 71 NE 92 

towa lig” v. Cricket Coal Co., 
166 Iowa 656, 148 NW 887; Geme- 
richer v. Hogue, 134 NW 1094, 

Ky.—Carter v. Griffith, 179 Ky. 164, 
200 Sw 869; Louisville, ete!, Co. F¥5 
porten, Peeks ‘Ky. 398, 89 SW 243, 28 
KyL 3 

La. See atson veo CS iBall’ Bros: 
Lumber Co., 132 La. 796, 618795. 

Me. —Conley v. Portland Gas Light 
Co., 99 Me. 57, 58 A 61; Marston v. 
Dingley, 88 Me. 546, 34 A 414; Berry 
v. Reed, 53 Me. 487, 

Ma. —Rittenhouse, etc., Auto Co. v. 
Kissner, 129 Md. 102, 98 A 361; New 
York, etc., Fay vatie Line Vv. Baer, 118 
Md. 73, 84 A 251. 

Mass.—Union Glass Co. v. Somer- 
ville, 228 Mass. 202, ag Bios 184; 
Kelly v. Winthrop, 219 Mass. 47 , 107 
NE 414; Poole v. Boston, etc., R’ Cos 
216 Mass. 12, 102 NE 918; Martin v. 
Boston, etc., ‘St. ‘R. Cor, 205 Mass. 16, 
91 NE 159; Lakeside Mfg. Co. v. Wor- 
cester, 186 Mass. 5525 MV 22 NEES Si: 
Bowen v. Boston, etc., RESO. 179 
Mass. 524, 61 NE 141; Howland v. 
Westport, 172 Mass. 373, 52 NE 522; 
Flaherty v. Powers, 167 Mass. 61, 44 
NE 1074; Amory v. Melrose, 162 Mass. 
556, 39 NE 276; Ouillette v. Overman 
Wheel Co., 162 ‘Mass. 305, 38 NE ed 
Campbell v. Russell, 139 ‘Mass. 278, 
NE 345; Perkins v. Stickney, 132 
Mass. 217; Chandler v. Jamaica Pond 
Aqueduct Corp., 125 Mass. 65443 
Tucker v. Massachusetts Cent. R. Co. 
118 Mass. 546; Hawks v. Charlemont, 
110 Mass. 110; Gossler v. Eagle Sugar 
Refinery, 103 Mass. 331; Emerson v. 
Lowell Gaslight Co., 6 Allen 146, 83 
AmD 621. 

Mich.—In re Hoyles, 162 Mich. 275, 
127 NW 284: Prentis, v. Bates, 93 
Mich, 234, 53 NW 1538, 17 LRA 494; 
Ives v. Leonard, 50 Mich. 296, 15 NW 
ee McEwen v. Bigelow, 40 Mich. 


Minn.—Laughren v. Barnard, 115 
Minn. 276, 132 NW 301; Spino v. But- 
ler, 118 Minn. 326, 129 NW 590; Corse 
v. Minnesota Grain Co., 94 Minn, 331. 
102 NW 728; Martin v. Courtney, 75 
Minn. 255, 77 NW 8138; Peterson v. 
70 Minn. 


; For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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by an examination of the witness himself,®? which 
should not be limited by narrow and stringent 
rules,°* or may be shown by other evidence.®® Cross- 
examination of the witness as to his qualifications is 
usually permitted,! and if facts favorable to com- 


538, 73 NW 510; Beckett v. North- 
western Masonic “Aid Assoc., 67 Minn. 
298, 69 NW 923; Sneda vy. Libera, 65 
Minn. Behe Oe NW 36. 

iss.— jC aes v. State, 108 Miss. 
ae 67 s 46 

0.— tee) Daly, 210 Mo. 664, 109 
SW 53; Boring v. Metropolitan St. R. 
Co., 194 Mo. 541, 92 SW 655; Fullerton 
Vv. Fordyce, 144 Mo. 519, 44 SW 1053; 
Helfenstein v. Medart, 136 Mo. 595, 
36 SW 8638, 37 SW 829, 38 SW 294; 
Ray v. Chicago, Cte eC On ilar, Mo. 
A. 332, 126 SW 543; Spaulding v. 
Edina, 122 Mo. A. 65, 97 SW 545; 
Schrodt v. St. Joseph, 109 Mo. A. 627, 
83 SW 543; Benjamin v. Metropolitan 
‘Shae Co., 0 Mo. A. 602; Gates v. 
Chicago, ‘etc., R. Co., 44 Mo, A. 488. 

Mont.—Fréderick v. Hale, 42 Mont. 
153, 112 P 70; Power v. Turner, 37 
Mont. 54, 97 Pp 950; Watson v. Co- 
lusa-Parrot Min., etc., Co., 31 Mont. 
DLS ato ne La. 

Nebr.—In re Kuhman, 94 Nebr. 783, 
144 NW 778; Modlin v. Jones, 34 
Nebr. 551, 121 NW 984; Schmuck v. 
Hill, 2 Nebr. (Unofé.) 79, 96 NW 158. 

N. H.—Hess v. Shurtleft, 74 N. H. 
114, 65 A 377; Pattee v. Whitcomb, 72 
N. 8. 249, 56 A 459; Dole v. Johnson, 


50 N. H. 452: Boardman v. Woodman, 
ieee 120; Jones v. Tucker, 41 N. 


N, J.—Burns v. eee merS: etc., Tel., 
etc., Co., ot N. J. L. 745, 59 A 220, 592, 


67 LRA 

N. Sra pe v. Grayson, 5 N. M. 
sey 25 P 992. 

Y.—Van Wycklen v. Brooklyn, 
118 N.Y. 424, 24 NH 179; Slocovich v. 
Orient Mut. ins. Co., AOSMN._Y. 4 
NE 802; Nelson v. Sun Mut. Ins. Co, 
71 N. Y. 453 [aff 40 N. Y. Super. 417]; 
Hart v. Maloney, 101 App. Div. 37, 
91 NYS 922; Epstein v. Interborough 
Rapid Transit Co., 52 Misc. 184, 101 
NYS 793; Havholm v. Whale Creek 
Iron Works, 144 NYS 836; Chansky v. 
William Constr. Co., 144 NYS 687; 
Manhattan Delivery Co. v. Simon, 98 
NYS 844; Kaufman v. Abrams, 90 
NYS aes 

N. D.—State v. Barry, 11 N. D. 428, 
92 NW 809. 

Oh.—Ohio, etc., Dock eave v. Trap- 
nell, 23 Oh. Cir ct..N. S 08. 

Or. “Spo riland: etc., R. Co. v. Sand- 
-ers, 86 Or. 62, 167 P 564; Filkins v. 
Portland Lumber Coat Or. 249, 142 
P 578; Farmers’, ete., Nat. Bank v. 
\Woodell, 88 Or. 294, 61 P 837,.65 P 
520. 


Pa.—Groff v. Groff, 209 Pa. 603, 59 
A65; Stevenson v. Ebervale Coal Co., 
£03 Pa, 316, 52 A 201; Allen’s App., 
99 Pa. 196, 44 AmR iot; Delaware, 
ete., Steam Towboat Co. v. Starrs, 69 
Pa. 86; Beck v. Philadelphia Auto 
Trade "ASSoc., 59 -Pa.-)\Super/ . 145: 
Hoober v. New Holland Water Cos 56 
Pa. Super. 536; Lawandoski v. Wilkes- 

' Barre, etc., R. Co., 35 Pa. Super. 10. 

R. I1.—Howard v. Providence, 6 R. 
I. 514. 

S. C.—Barnett v. Gottlieb, 98 S. C. 
180, 82 SE 406; A Gare herrea 

Chemical Co, v. Kirven, 57 S. C. 445, 


35 SE 745. } 
Tenn.—Powers v. McKenzie, 90 
(Civ. 


Tenn. 167, 16 SW 559. 
Tex. — Schafft v. Shepherd, 

A.) 196 SW 232; Southwestern Tel., 
[2s on Oxo a Clark, (Civ. A.) 192 Sw 
1077; Blackwell v. St. Louis, etc., R. 
Co., (Civ. A.) 168 SW 52; Missouri, 
ete., R. Co. v. Gray, (Civ. A.) 160 SW 
434; Byrd Irr. Co. v. Smyth, (Civ. A.) 
157 aus 260, 262 [cit Cyc]; Missouri, 
etc., Co. v. Hedric, (Giv.A.) 154 SW 
633; easton etc., R. Co. v. Worth, 
53 Tex. Civ. A. 351, hice SW 365; Bl 
Smith, 50 Tex. 
gas v. 


: Sw 726. 


EVIDENCE 


Utah.—Wright v. Soa Pac. R. 
Co., 15 Utah 421, 49 P 309. 

Vt. —Douglass v. Morrisville, 89 
Vt. 393, 95 A 810. 

Va.— Savage v. Bowen, 103 Va. 540, 
49 SE 668; Richmond, etc., Ee COIL: 
Rubin, 102 Va. 809, 47 SE 834; Rich- 
mond "Locomotive Works v. Ford, 94 
Va. 627, 27 SE 509. 

Wash.—Hill v. Arthur, 103 Wash. 
187, 173 P 1092; Simon v. Hamilton 
Logging Co., 76 Wash. 370, 136 P 361. 

W. Va.—Webb v. Ritter, 60 W. Va. 
193, 54 SH 484. 

Wis.— Winkler v. AAR etc., Mach. 
ane 141 Wis. 244, 124 NW 2738. 

S.—Cain v. Uhlman, 20 N.S. 148, 
8 Cant TOccNotes 373: 

“The rule determining the subjects 
upon which experts may testify, and 
the rule prescribing the qualifications 
of experts, are matters of law; but 
whether a witness, offered as an ex- 
pert, has those qualifications, is a 
question of fact, to be decided by the 
court at the trial.’ Jones v. Tucker, 
41 N. H. 546, 548. 

[a] The court may of its own mo- 
tion exclude a witness as not possess- 
ing the necessary qualification. 
Electric Park Amusement Co, v. 
Psichos, 83 N. J. L. 262, 83 A 766. 

97. Uz S.— Detroit, ete., Ri Cosy. 
Kimball, 211 Fed. 633, 128'CCA 565. 
ms Ala,-Gallant v. State, 167 Ala. 60, 

Cal.—Salmon v. Rathjens, 152 Cal. 
290, 92 P 733; Reed v. Drais, 67 Cal. 
491, 8 P 20. 

Ga.—Parker v. Johnson, 25Ga.576. 

Ill.— Chicago, ete., R. Co. v. Spring- 
field, etc., R. Co., 67 Ill. 142; Prout v. 
Martin, 160 Ill. A. 11; Chicago City R. 
Co. v. Greinke, 136 Ill. A. 77 [aff 234 
Ill. 564, 85 NE 827]; McCormick Har- 
vesting Mach. Co. v. Burandt, 37 Ill. 
A. 165 [aff 136 Ill. 170, 26 NE 588]; 
iy baa Co. v. Swan, 37 Ill. A. 


12 Ind. 


Iowa.—McManus v. Chicago Great 
western R. Co., 156 Iowa 359, 186 NW 


Kan.—Sandwich MiB. ee. v. Nich- 
olson, 32 Kan. 666, 5 P 16 

Ky. "—Cobb v. Wolf, 96 ky. 418, 29 
SW 308, 16 KyL 591 

Mass.—Donahoe v. New York, etce., 
R. Co., 159 Mass. 125, 34 NE 87; Camp- 
bell v. Russell, 139 Mass. 278, 1 NE 
345; Rich v. Jones, 9 Cush. 329. 

Mo.—Gates v, Chicago, etc., R. Co., 
44 Mo. A. 488. 

N. H.—Page v. Parker, 40 N. H. 47. 

N. Y.—Haslam v. Adams HPxpress 
Co., 19 N. Y. Super. 235. 

Oh.—Hathaway v. Farley, 22 Oh. 
Cir. Ct. N. S. 462. 

Tex.—Half v. Curtis, 68 Tex. 640, 
5 SW 451; True v. St. Louis, ete., R. 
Co., (Civ. A.) 148 SW 298. 

Va.—Mendum v. Com., 6 Rand. 
(27 Va) 704. 

-W. Va.—Sebrell v. Barrows, 36 W. 
Va. 212, 14 SE 996. 

Wis.—-Zoldoske v. State, 82 Wis. 
580, 52 NW 778. 

[a] A witness cannot testify as to 
the details of his professional prac- 
tice. Horne v. Williams, 12 Ind. 324. 

[b] The court may examine the 
witness as to his qualifications. Tul- 
lis v. Kidd, 12 Ala. 648. 

98. Cal.—Salmon v. Rathjens, 152 
Cal. 290, 92 P 783; Evans Ditch Co. v. 
Lakeside Ditch Co., 3 Cali pAS 11195108 
P1027. 

Or.—Shepherd v. Inman-Poulsen 
Lumber Co., 86 Or. 652, 168 P 601. 

Tenn.—Owen v. Jackson R., etc., 
Co., 1 Tenn. Civ. A. 413. 

nee erese ree v. State, (Cr.) 95 
SW_ 1076. 
eae: .—Leopold v. Van Kirk, 29 Wis. 

Wyo.—Park County v. Big Horn 
County, 166 P 674. 


Ind.—Horne v. Williams, 
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pétency are thus brought out the direct evidence as 
to competency may be aided thereby.? 
is not necessarily qualified because he claims to be,’ 
although it has been held that such a claim by a 


A witness 


99. U. S.—Charleston Bridge Co. 
v. The John C. Sweeney, 55 Fed. 536. 

Ala.—Barfield v. South Highland 
Infirmary, 191 Ala. 553, 68 S 30; Tul- 
lis v. Kidd, 12 Ala. 648. 

Tll.— Pennsylvania R. Co. v. Cons 
nell, 127 Ill. 419, 20 NE 89; Citizens’ 
Gas’ Light, ete., Co. v. O’Brien, 118 Ill, 
174, 8 NE 310. 

Iowa.—Smith v. Beck, 153 NW 76. 

Mich.—Peo. v. Holmes, 111 Mich. 
364, 69 NW 501. 

Mo.—Johnson  v. Springfield Ice, 
etc., Co., 1438 Mo. A. 441, 127 SW 692. 

N. Y.— Wright Vv. Schnaier, 35 Misc. 
37, 70 NYS 128. 

Or. —Shepherd v. Inman-Poulsen 
Lumber Co., 86 Or. 652, 168 P 601; 
Rugenstein v. Ottenheimer, 70 Or. 600, 
140 P 747. 

R. I.—EHastman v. Dunn, 34 R. I. 
416, 83 A 1057. 

“Any evidence tending to show 
that the witness called as an expert 
possesses the requisite knowledge 
and skill is, we think, admissible for 
what it is worth.” State v. Maynes, 
61 Iowa 119, 120, 15 NW 864. 

[a] Evidence of more highly qual- 
ified witnesses is admissible to show 
how much skill and experience are 
necessary, in a particular connection, 
to qualify a witness to testify as an 
expert. Mason v. Phelps, 48 Mich. 
126, 11 NW 413, 837. 

1. Ala.—Braham v. State, 143 Ala, 
28, 38 S 919. 

Ind.—Princeton Coal Min. Co. v. 
Howell, 46 Ind. A. 572, 92 NE 122. 

Mass.—Johnston v. Bay State St. 
R. Co., 222 Mass. 5838, 111 NE 391, 
LRA1918A 650. 

pean .—Andre v. Hardin, 32 Mich. 


Minn.—Finch v. Chicoe es ete, R. 
Co., 46 Minn. 250, 48 NW 15. 

N. Y.—Walter’ v. Honea 71 App. 
Div. 40, 75 Sy 683; Woodworth v 
Brooklyn El, R. Co., 22 App. Div. 501, 
48 NYS 80. 

Pa.—Davis v. Pennsylvania R. Co., 
215 Pa. 581, 64 A 774, 7 AnnCas 581. 

R. L—Sarle v. Arnold, TR. 1. 582. 

“9 alee slay v. Gage, 70 Vt. 13, 39 A 

Wash.—In re Gorkow, 20 Wash. 
5638, 56 P 385. 

[al It is not a matter of right to 
cross-examine a witness as to com- 
petency -before he_ testifies. Ft. 
Wayne v. Coombs, 107 Ind. 75, 7 NE 
743, 57 AmR 82; Finch v. Chicago, 
etc., R. Co., 46 Minn, 250, 48 NW 915; 
Sarle v. Arnold, 7 R. I. 582; In re 
Gorkow, 20 Wash. 563, 56 P 385, 

[b] Scope of inquiry. —Where wit- 
nesses offered to testify to the speed 
of the car which caused the death of 
plaintiff’s intestate are not offered as 
skilled witnesses, defendant is not 
entitled to a preliminary examination 
to test their qualification as skilled 
witnesses. Johnston v. Bay State St. 
Ri Co. 222 “Mass. -583,°172 Nb 390) 
LRAI1918A 650. 

fc] On regular cross-examination, 
after the witness has testified, his 
competency may be tested. Braham 
v. State, 143 Ala. 28, 38 S 919; Davis 
vy. State), 35 Ind. 496, 9 AmR 760; 
Jaeckel v., David, 34 Misc. 791, 63 
NYS 998; Titus v. Gage, 70 Vt. 13, 39 
A 246. 

{d] The scope of cross-examina- 
tion is largely within the discretion of 
the judge, Andre v. Hardin, 32 Mich. 
324 


2. Crich v. Williamsburg City F. 
Ins. Co., 45 Minn. 441, 48 NW_ 198; 
Hathaway v. Farley, 22 Oh. ein cr N. 
S. 462; Hough v. Grants Pass. Power 
Co., 41 Or. 531, 69 P 655; Southwest- 
ern Portland Cement Co. v. Kezer, 
(Tex. Civ. A.) 174 SW 661. 

8. Snyder v. State, 70 Ind. 349; 
Staats v. Hausling, 23 Misc. 526, 50 
NYS 222; Southern Tel., etc., Co. v. 
Evans, 54 Tex. Civ. A. 63, 116 SW 418. 
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witness is prima facie sufficient.* 
hand, a witness who is in fact qualified is not to be 
excluded because he thinks that he is not qualified,® 
even where he is a party to the suit,® although of 
course where the witness’ disclaimer is all the evi- 
dence on the subject of disqualification, he should 
Where the competency of the witness 
has been shown, it is not permissible to go further | 
into his qualifications for the purpose of adding to 
A ruling admitting 


be rejected.” 


the weight of his testimony.® 


EVIDENCE 


On the other 


jury.?° 


opinion evidence necessarily involves a ruling that 


4. Ala—Washington v. 
Alas 212. 

Cal.—Scheerer v. Deming, 154 Cal. 
NESS Oe 5b: 

Ind.—Goodwine v. Evans, 134 Ind. 
262, 33 NE 1081. 

Kan.—Atchison, ete., R. Co. v. Sage, 
‘49 Kan. 524, 31 P 140. 

Minn.—Minnesota Belt-Line R., etc., 


Cole, 


Co. v. Gluek, 45 Minn. 463, 48 NW 194. 


Mo,—Frick v. Kansas City, 117 Mo. 
Ay at 93 SW 351 

N. ¥.—Scandell v. Columbia Constr. 
Cox oe App. Div. 512, 64 NYS 2382. 

N. G.—State v. Behrman, 114 N. Cc. 
797, 19 SE 220, 25 LRA 449. 

Pa. —Pennsylvania, etc., Canal, etc., 
Co. v. Roberts, 2 Walk. rete 

Tex.—BHl Paso, etc., R. . Smith, 
50 Tex. Civ. A. i0, 108 ow 938, 

Wis.—Bloch v. American Ins. Co., 
132 Wis. 150, 112 NW 45; Bartell v. 
State, 106 Wis. 342, 82 NW 142. 

Can.—Preeper v. Reg., 15 Can. S. 
Cc. 401. 

5. Bye entsy ike, we EwiCo.evs 
Sandlin, 125 Ala, 585, 28 S 40. 

D. C.-Horton v. U. ‘e, 15 App. 310. 

Iowa.—Christman v. "Pearson, 100 
Iowa 634, 69 NW 1055. 

Kan.—Walker v. Scott, 10 Kan. A. 
413; 61°P 1091. 

Mass.—Com. v. Williams, 105 Mass. 
62; Haverhill Loan, etc., Assoc. v. 
Cronin, 4 Allen 141; Webber v. Bast- 
ern R. Co.,.2 Metc. "147. 

N. H.—Boardman v. Woodman, 47 
H. 120. 

Okl.—Yates v. Garrett, 92 P 142. 
Tenn.—Hall v. State, 6 Baxt. 522. 


N. 


Tex. ioe v. State, 33 Tex. Cr. 264, 
26 SW 209 
Va.—Nuckolls v. Com., 32 Gratt. 


(73 Va.) 884. 

Wash.—State v. Boyce, 24 Wash. 
baja We Peay! ot 30h (Gs 

{al When the court has ruled that 
a witness is competent, his opinion 
on his own competency is immaterial. 
Boardman v. Woodman, 47 N. H. 120. 

6. Beck v. Philadelphia Auto. 
Trade _Assoc., 59 Pa. Super. 145; 
Standefer v. Aultman, etc., Machinery 
Co., 34 Tex. Civ. A. 160, 78 SW 552. 

7, Maryland, etc., R. Co. v. Tucker, 
115 Md. 43, 80 A 688; Fitch v. Mar- 
tin, 84 Nebr. 745, 122 NW 50, 83 Nebr. 
124; 119 NW 25; "Wehner v. Lagerfelt, 
27 "Tex. Civ. ‘Ke 520, 66 SW 221. 

[a] Disclaiming accuracy of opin- 
jon.—Where a witness testifies that 
unless certain facts are known to him 
his opinion will not be accurate, and 
it appears that some of those facts 
are unknown, it is not error to reject 
his:opinion. Fitch v. Martin, 84 Nebr. 
aed: 122 NW 50, 83 Nebr. 124, 119 NW 


8. Ala.—Louisville, etc., R. Co. v. 
Elliott, 166 Ala. 419, 528 23; Tullis v. 
Kidd, 12 Ala. 648. 

Towa.—Forcheimer v. CAE 73 
Iowa 216, 32 NW 665, 35 NW 14 

La.—Brabo v. Martin, 5 La. 375. 

Mich.—Peo. v. Holmes, 111 Mich. 
364, 69 NW 501. 

Mo. —Langston v. Southern Electric 
R. Co., 147 Mo. 457, 48 SW 8385. 

1392 Wiliams v. Pappleton, 3° Or. 

Pa.—Laros v. Com., 84 Pa. 200. 

S. C.—Sullivan v. Charleston, etc., 
R.. Co., 85 S. C. 532, 67 SEH 905. 

Tex.—Tweed v. Western Union Tel. 
Co:, 107 Tex. 247, 166 SW 696, 177 SW 
957 [aff 138 SW 11551. 

[a] Reputation of the witness as 
an expert cannot be shown. De Phue 


6,v. State, 44 Ala. 32; Peo. 


v. Holmes, 
111 Mich. 364, 69 NW 501; Thompson 
v. Ish, 99 Mo. 160, 12 SW 510, 17AmSR 
552; Laros v. Com., 84 Pa. 200. 

9. Conley v. Portland Gas Light 
Co., 99 Me. 57, 58 A 61; Flint v. Union 
Water Power Co., 73 N. H. 4838, 62 A 


788. 
10. Gogerty v. Decatur, 190 Ill, A. 
548; Jones v. Hrie, etc., R. Co., 151 


Pa. 30, Sg A 134, 31 AmSR 722, 17 


LRA 75 

Lee th S.—Chateaugay Ore, etc. 
Co. v. Blake, 144 U. S. 476, 12 sct 734, 
36 ve ed. 510; Congress, ’etc., Spring 
Co. v. Edgar, 99 U. S. 645, 35 L. ed. 
487; Chautauqua Inst. v. Zimmerman, 
233 Fed. 371, 147 CCA 307; Gillespie 
v. Collier, 224 Fed..298, 189 CCA 534; 
Boston El. R. Co. v. Paul Boynton 
Co., 211 Fed. 812, 128 CCA 338; Rice 
v. Aubin, 172 Fed, 916, 97 CCA 274; 
Bradford Glycerine Co. v. Kizer, 113 
Fed. 894, 51 CCA 524; Glasier v. 
ert i112 Fed. 877 [app dism 123 
Fed. 1005 mem, oe CE 680 mem]; 
New York Mut. F. Ins. bo. Vv. Alvord, 
61 Fed. 752, 9 GGA 623. 

Ala.—Hamilton v. Cranford Mer- 
cantile Co., 78 S 401; Wear v. Wear, 
76 S 111; Malone-McConnell Real 
Estate Co. v. J. B. Simpson Audit Co., 
197 Ala. 677, 73 S 369; Alabama City, 
etc., R. Co. v. Bessiere, 197 Ala.-5, 72 
S 3825; Louisville, etce., R. Co. v. Lo- 
vell, 196 Ala. 94, 71 S 995; Briggs v. 
Birmingham R., etc., Co., 194 Ala. 273, 
69 S 926; Burnwell Coal Co. v. Setzer, 
191 Ala. 398, 67 S 604; Southern Bitu- 
lithic Co. v. Perrine, 191 Ala. 411, 67 
S 601; Melvin v. Murphy, 184 Ala. 
188, 63 S 546; Birmingham R., etc., 
Co. v. Saxon, 179 Ala. 136, 59 S 584; 
Neyman v. Alabama Great Southern 
R. Co., 174 Ala. 613, 57 S 435; Stewart 
v. Sloss-Sheffield Steel, etce., Co., 170 
Ala. 544, 54 S 48, AnnCasi912D 815; 
Alabama Cons. *Coal, etc..2 Cove ve 
Heald, 168 Ala. 626, 53 S 162: Bra- 
ham v. State, 143 Ala. 28,48 S 919. 


Ariz.—Gila Walley, etc., R. Co. v. 
Lyon, 9 Ariz, 218, 80 P 337. 
Ark.—Fort Smith, ete. Dist. v. 


Scott, 1038 Ark, 405, 147 SW 440; Me- 
Donough v. Williams,:86 Ark. 600, 112 
SW 164. 

Cal.—Kinsey v. Pacific Mut. L. Ins. 

o., 172 P 1098; Bossert v. Southern 
Pac. Co., 172 Cal. 504, 157 P 597; Val- 
lejo, etc., R. Co. v. Reed Orchard Co., 
169 Cal. 545, 147 P 238; In re Coburn, 
165 Cal. 202, 131 P 352; Howland v. 
Oakland Cons. St. R. Co., 110 Cal. 513, 
42 P 983; Barsi v. Simpson, 31. Cal. 
A. 612, 161 P 127; Evans Ditch Co. v. 
Lakeside Ditch Co., U3 .Calvt Ay c119; 
108 P 1027; Perry vy. J. Noonan Fur- 
niture Co., 8 Cal. A. 35, 95 P 1128; 
Mabry v. Randolph, 94 P 408. 

Colo.—Rimmer v. Wilson, 42 Colo. 
180, 93 P 1110; Germania L. Ins. Co. 
v. Ross-Lewin, 24 Colo. 48, 51 P 488, 
65 AmSR 215. 

Conn.—Coffin v. Laskau, 89 Conn. 
325, 94 A 370, LRA1915E 959; Palmer 
v. Hartford ’ Dredging. Co., 73 Conn. 
182, 47 A 125; Hygeia Distilled Water 
Co. v. Hygeia. Ice Co., 70 Conn. 516, 40 
A 534; State v. Main, 69 Conn. 123, 37 
A 80, 61 AmSR 30, 36 LRA 6233 Tyler 
Vv. Todd, 386 Conn. 218. 

Del.—Creswell v. Wilmington, etc., 
R. ee 18 Del. 210, 483A 629. 

D. C.—Bradley Vv. District of Co- 
lumbia, 20 App. 169; Raub v. Carpen- 
ter, 17 App. oe [aff 137 CeeSMi1L5 923 
Sct 7 2, a7 ed. 119]. 


Fla.—Atlantic Coast Line R. Coiw; |S. Ins: .Co7 
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the witness is competent.? A decision that an expert 
or skilled witness is competent involves no adjudi- 
cation as to his credibility, but the weight of his 
statement, no matter what his skill, remains for the 


[§ 610] b. Discretion of Court. Whether or 
not the qualification of a witness with respect to 
knowledge or special experience is sufficiently estab- 
lished is a matter resting largely in the discretion 
of the trial court,44 whose determination is usually 


Dees, 56 Fla. 127, 48 S 28; Atlantic 
Coast Line R. Co. v. Crosby, 52 Fla. 
400, 48 S 318. 
a ah ueoles v. State, 112 Ga. 43, 
37 SE 1 
Ida. aig ustin v. Brown Bros. Co., 30 
Ida. 167, 164 P 95; Carscallen v. Coeur 
d’Alene, ete., Transp. Co., 15 Ida. 444, 
98 P 622, 16 AnnCas 544, 
Ill—Walker v. Struthers, 273 Mil. 
387, 112 NE 961; Supolski v. Fergu- 
son, etc., Fdy Co., 272 Ill. 82, 111 NE 
544 [aff 193 ae A. vou Mahistedt v. 
Ideal Lighting Co., 271 Tl. 154, 110 
NB 795° [aff 193 ti, i 9115 Martin a? 
Beatty, 254 Ill. 615, 98 NE 996; Grand 
Lodge B. R. T. v. Randolph, 186 Til. 
89, 57 NE 882; Lafrentz, etc., Co. v. 
Cavanagh, 166 Ill. A. 306. 
Ind.—Public Utilities Co. v. Han- 
dorf, 185 Ind. 254, 142 NE 775; Hek- 
man v. Funderberg, 183 Ind. 208, 108 
NE 577; O’Toole v. Tudor, 175 Ind. 
227, 93 NE 276; Jenney Hlectric Co. v. 
Branham, 145 Ind. 314, 41 NE 448, 33 
LRA 395; Ft. Wayne v. Coombs, 107 
Ind. 75, 7 NE 743; Forgey v. Cam- 
bridge City First Nat. Bank, 66 Ind. 
123; Archer v. Ostemeier; 56 Ind. A. 
385, 105 NE 522; La Porte Carriage 
Co. v. Sullender, (A.) 71 NE 922; 
Buckeye Mfg. Co. v. Woolley Fdy 
etc., Works, 36 Ind. A. 7, 58 NE 1069. 
Towa.—State v. Donovan, 128 Iowa 
44,102 NW 791. 
. Mathis, 106 La. 263, 
30 S 834 


Me. —Conley v. Portland Gas Light 
Co., 99 Me. 57, 58 A 61; Marston v. 
Dingley, 88 Me. 546, 34 "A 414; Fay- 


ette v. Chesterville, 77 Me. 28, 52 
AmR 741. 
Md.—Susquehanna Tranmission 


Co. v. Murphy, 131 Md. 340, 101 A 
791; Ottenberge v. Ryan, etc., Co., rey 
Mad. 38, 99 A 984; Baltimore, ete., RR 
COP NE ‘Moon, 118 Md. 380, 84 A 536; 
Baltimore Refrigerating, 'ete., Cou v. 
Kreiner, 109 Md. 3861, 71 A ayes 
Dashiell v. Griffith, 84 Md. 363, 35 A 
Mass.—Jordan v. Adams Gas Light 
Co., 231 Mass. 186, 120 NE 654; Bar- 
Ker v. U. S. Fidelity, etc., Co., 228 
Mass, 421, 117 NE 894; Union Glass’ 
Go. hv. Somerville, 228 Mass. 202, 117 
NE 184; Herlihy v. New York, ete., R. 
Gos, 227 Mass. 168, 116 NE 546; Noyes 
Vv. Noyes, 224 Mass. 125, 112 NE 850; 
Kelly v. Winthrop, 219 Mass. 471, 107 
NE 414; Nelson Theater Co. v. Nelson, 
216 Mass. 30, 102 NE 926; Greene v. 
Corey, 210 Mass. 536, 97 NE 70; Mar- 
tin v. Boston, ete., St. R. Co., 205 
Mass. 16, 91 NE 159; Muskeget Island 
Club v. Nantucket, 185 Mass. 303, 70 
NE 61; White v. McPherson, 183 
Mass. 533, 67 NE 643; Bowen v. Bos- 
ton, etc., R. Conse 7z Mass. 524, 61 NE 
141; Toland vy. Paine Furniture Co., 
179 Mass. 501, 61 NE 52; Barker v. 
Lawrence Mfg. Co., 176 Mass. 203, 57 
NE 366; Childs ve OF Leary, Lid Mass. 
111, 54 NE 490; Manning v. Lowell, 
173’ Mass. 100, 53NE160; ae ene Vv. 
Westport, 172 Mass. 373, 52 NE 522; 
Perkins v. Stickney, 133 ees 217; 
Lawrence v. Boston, 119 Mass. 126: 
Com. v. Sturtivant, i117 Mass. 122, 19 
AmR 401; Hawks v. Charlemont, 110 
fae 110; Lincoln v. Barre, 5 Cush, 
Mich.— Peo. v. Kinney, 124 Mi 
486, 838 NW 147. am oe 
Minn.— Olthoff v. Great Northern R. 
Co., 185 Minn. 72, 160 ae 206; Knox- 
Burchard Mercantile Co. Hartford 
129 Minn. 255, 152 NW 
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For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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final’? and will not be disturbed by an appellate 
court*® except in extreme cases!4 where it is mani- 
fest!® that the trial court has fallen into error}® or 
has abused its diseretion,1? and that prejudice to 
the complaining party has resulted,18 even though 
the appellate court might have decided differently if 
the question had been presented to it in the first 


instanee.?® 


§50; Palon v. Great Northern R. Co., 
129 Minn. 101, 151 NW 894; Graseth 
v. Northwestern Knitting Co., 128 
Minn. 245, 150 NW 804; Potts v. 
Minneapolis, ete; RR: 'Co;,, 124. Minn: 
413, 145 NW 161; Magnuson v. Bur- 
gess, 124 Minn. 374, 145 NW 32; 
Hmerson v. Chicago, ete., RCo; 120 
Minn. 84, 138 NW 1026; "McDonough 
v. Cameron, 116 Minn. 480, 134 NW 
118; Laughren v. Barnard, ints Minn, 
276, 1832 NW 301; Spino v. Butler, 113 
Minn. 326, 129 NW 590; International 
Boom Co. v. Rainy Lake River Boom 
Corp., 112 Minn. 104, 127 NW 382; 
Segerstrom v. Swenson, 105 Minn. 
115, 117 NW 478; Paterson v. Chicago, 
etc., R. Co., 95 Minn. 57, 1038 NW 621; 
Meyers v. ’McAliister, 94 Minn. 510, 
103 NW 564; Corse v. Minnesota Grain 
Co., 94 Minn. 331, 102 NW 728; Clarke 
v. Philadelphia, etc., Coal, etc., Co., 
92 Minn, 418, 100 NW 231; Martin 
v. Courtney, 75 Minn. 255, 77 NW 813; 
Beckett v. Northwestern Masonic Aid 
Assoc., 67 Minn. 298, 69 NW 923. 

Mo.—-Boyce Vis Gingrich, 154 Mo. A. 
198, 1834 SW 79; Schrodt v. St. Joseph, 
109 Mo. A. 627, 883 SW 5438; Naughton 
v. Stagg, 4 Mo. A. 271. 

Mont.—Yergy v. Helena Light, etc., 
Co., 39 Mont. 213, 102 P 310, 18 
AnnCas 1201. 

Nebr.—Meyers v. Western Union 
Tel. Co., 98 Nebr. 471, 153 NW 558; 
Modlin v. Jones, 84 Nebr. 551, 121 NW 
984; Schmuck v. Hill, 2 Nebr. (Unoff.) 
aos "96 NW 58 5 Missouri Pac. R. Co. 
v. Fox, 60 Nebr. 531, 83 NW 744. 

H.—Keefe v. Sullivan County 

R. 60. MeN. HAG, 71 A379; 
J.—Ziegener v. Daeche, 91 N. J. 
L, 43d. 103 A 82; Ross v. Palisades In- 
terstate Park Comrs., 90 N. J. L. 461, 
101 A 60; Electric Park Amusement 
Co. v. Psichos, 83 °N. 5; a. 262; 837 A 
766; Brown v. New Jersey Short Line 
R. Co., 76 News. T2795,.71 A 2715 1Kin- 
ney v. Philadelphia Watch Case Cox; 
TOEN,. pas Lupe lob (ily Ae 2269 Burns év. 
Delaware, etc., Tel., etc., Co., 70 N. J. 
L. 745, 59 A_ 220, 592, 67 LRA 956: 
New Jersey Zine, etce., Co. v. Lehigh 
Zine, etc., Co., 59 N. J. L. 189, 35 A 


915; 

N. M.—Terr. v. McNabb, 16 N. M. 
625, 635, 120 P 907 [quot Cyc]. 

N. Y.—Finn v. Cassidy, 165 N. Y. 
584, 59 NE 311, 53 LRA 877; Slocovich 
v. Orient Mut. Ins. Cox 108 N. Y. 56, 
14 NE ae Nelson v. Sun Mut. Ins. 
Co. HAIN, 453; Hart v. Maloney, 101 
App. Div. 37, 91 NYS 922; Brunnemer 
v. Cook, ete., Co., 89 App. Div. 406, 85 
NYS 954 [rev on another point 180 N. 
Y. 188, 73 NE 19]; Woodworth v. 
Brooklyn El. R. Co., 22 App. Div. 501, 
48 NYS 80; Wiggins v. Wallace, 19 
Barb. 338; Conkling Vv. Manhattan R. 
Co., 12 NYS 846. 

N. C.—Blue v. pac ece) etc., R. 
Gos ai N. C. 644, 23 

N. D—State v. Barry, 11 N. D. 428, 
92 NW 809. 

Oh.—Ohio, etc., Dock ay ANA Trap- 
nell, 23 Oh. Cir. Ct. N. S. 

Okl.—Garnett v. pnd ote P 401; 
Whitehead v. Jefferson, 51 Okl. 42, 151 
P 681; Wichita Falls, ete., R. Co. v. 
McAlary, 44 Okl. 326, 144 P 583; Phil- 
adelphia Fire Assoc. v. Farmers’ Gin 
Co., 39 Okl. 162, 184 P 443; Atchison, 
etc., REICox Ve Baker, 37 Okl. 48, 130 
P 577. 

Or.—Portland, etc., R. Co. v. San- 
ders, 86 Or. 62, i167 P 564; Rugenstein 
Vv. Ottenheimer, 70 Or. 600, 140 P 747; 
Farmers,’ etc., Nat. Bank v. Woodell, 
38 Or. 294, 61 P 837, 65 P 520: 

Pa.—Bldridge v. Fell Mfg. Co., 240 
Pa. 321, 87 A 966; Groff v. Groff, 209 
Pa. 603, 59 A 65; Stevenson v. Eber- 
vale Coal Co., 203 Pa. 816, 52 A 201; 
Beck vy. Philadelphia Trade Assoc., 59 
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vation.?° 


Pa. Super. 145; Follansbee Bros. Co. 
v. Garrett-Cromwell Engineering Co., 
48 Pa. Super. 183. 

R. I.—Hastman vy. Dunn, 34 R. I. 
416, 83 A 1057; Ennis v. Little, 25 R. 
{. 342, 55 A 884. 

Ss. D.—Broneman v. Chicago, etc., R. 
Co., 19 S. D. 459, 104 NW 208; Water- 
house v. Jos. Schlitz Brewing Co., 16 
S. D. 592, 94 NW 587. 

Tenn.—Roper v. Memphis St. R. 
Co., 136 Tenn. 23, 188 SW 588; Powers 
v. McKensie, 90 Tenn. 167, 16 SW 559. 

Tex.—Gulf, etc., R. Co. v. Norfleet, 
78 Tex. 321, 14 SW 703; Kansas.City, 
etc., R. Co. v. Starr, (Civ. A.) 194 SW 
637; Studebaker Harness Co. v. Ger- 
lach Mercantile Co., (Civ. A.) 192 SW 
545; Philadelphia Fire Assoc. v. 
Powell, (Civ. a 188 SW 47; Houston 
Belt, etc., IE v. Vogel, (Civ. A.) 
179 SW 368, ont {cit Cyc]; Hovey v 
Sanders, (Civ. A.) 174 ‘Sw 1025; 
Guerra v. San Antonio Sewer Pipe Co. 
(Civ. A.) 163 SW 669; Missouri, etc., 
R. Co. v. Hedric, (Civ. A.) 154 SW 633; 
Cleburne Electric, etc., Co. v. McCoy, 
(Civ. A.) 149 SW 534; El Paso, etce., 
R. Co. v. Smith, 50 Tex. Civ. A. 10; 
108 SW 988; Dallas Cons. Electric St. 
RACONY. Wnglish, 42 Tex. Civ. A. 393, 
93 SW 1096. 

Utah.—Garr, v. Cranney, 25 Utah 
193, 70 P 853; Olson v. Oregon Short 
Line R. Co., 24 Utah 460, 68 P 148; 
Wright v. Southern, etc., R. Co., 15 
Utah 421, 49 P 309. 

Vt.—In re Martin, 104 A 100; Heff- 
lon v. Cashman, 103 A 1023; Brown v. 
Aitken, 90 Vt. 569, 99 A 265; Doug- 
lass v. Morrisville, 89 Vt. 398, 95 A 
810; Maughan v. Burns, 64 Vt. 316, 23 
A 583; Wright v. Williams, 47 Vt. 222. 

Va.—Powhatan Lime Co. y. Whet- 
zel, 118 Va. 161, 86 SE 898; Hot 
Springs Lumber, etce., Co. v. Rever- 
comb, 110 Va. 240, 65 SE 557; Savage 
v. Bowen, 103: Va. 540, 49 SE 668; 
Richmond Locomotive Works v. Ford, 
94 Va. 627, 27 SE 509. 

Wash. --Hill v. Arthur, 103 Wash. 
187, 173 P 1092; Lipsett v. Dettering, 
$4 Wash. 629, 162 P 1007; Kranzusch 
v. Trustee Co., 93 Wash, 629, 161 P 
492; Halverson v. Seattle Electric Cory 
35 ‘Wash. 600, 77 P 1058; State v. 
Melvern, 32 Wash. Unetes Bi 489; Czar- 
ecki v. Seattle, etc., R., etc.;-Co., 930 
Wash. 288, 70 P 750; Traver v. Spo- 
Rane St. R. Co., 25 Wash. 225, 65 P 

4. : 

Wis.—Northern Supply Co. v. Wan- 
gard, 123 Wis. 1, 100 NW 1066, 107 
AmSR 984. 

N. S.—Cain v. Uhlman, 20 N.S. 148, 
8 CanLTOccNotes 373. 

“The trial judge is to be accorded 
a wide discretion and latitude in this 
respect.” Peo. v. McCarthy, 115 Cal. 
255, 258, 46 P 1073. 

fa] “Courts cannot establish a 
standard by which to measure expert 
witnesses. If they show that they 
have practical skill or _ scfentific 
knowledge and experience as to mat- 
ters under investigation, they are 
competent to testify.” Sioux City, 
ete., R. Co. v. Finlayson, 16 Nebr. 578, 
587, 20 NW 860, 49 AmR 724. To 
similar effect Cascallen v. Cceur 
d’Alene, ete., Transp. Co., 15 Ida. 444, 


98 P 622, 16 AnnCas 544. 


{b] Fur dealer.—It cannot be held 
as a matter of law that a retail fur 
dealer is not qualified to testify as to 
the existence of a custom in the fur 
trade to make conditional sales to re- 
tailers. Hess v. Shurtleft, 74 N. H. 
114, 65 A 377. 

12. See cases supra note 11. 

[a] When there is some evidence 
of that qualification, and the trial 
court has not abused that discretion, 
the decision is final. Buckeye Mfg. 
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{§ 611] F. Statements of Fact—1. Ordinary 
Observer—a. In General. 
during the trial of causes to confine the testimony of 
witnesses to statements of what they saw, heard, or 
otherwise observed, as distinguished from the infer- 
ences or opinions formed as a result of such obser- 
The distinction is, however, one which it 


Much effort is expended 


Co. v. Woolley rte, etc., Works, 26 
Ind. A. 7, 58 NE 106 

[b] Questions of’ Mit and of law. 
—A distinction has been suggested 
that the auestion as to what are the 
qualifications of an opinion witness 
is one of law reviewable by an appel- 
late court, but the question whether 
the particular witness possesses those 
qualifications is one of fact not sub- 
ject to review. Dole v. Johnson, 50 
N. H. 452; Jones v. Tucker, 41 N. H. 
546; Wright v. Williams, 47 Vt. 222. 

13. See supra note 11. 

[a] Reason for rule.—‘“In the de- 
termination of this question, as is 
that of any other fact from oral evi- 
dence, he, [the trial judge] of neces- 
sity, must be conceded to be the best 
judge of what the evidence shows, 
since he has before him many ele- 
ments of fact which cannot be trans- 
mitted to paper, but which enable him 
to more correctly weigh the evidence, 
and exercise a wiser discrimination 
as to what it shows than one who 
reads but a naked statement of the 
evidence, without the presence of the 
witness.” Peo. v. McCarthy, 115 Cal. 
255, 258, 46 P 10738. 

14. See supra note 11. 

“In extreme cases, where a serious 
mistake has been committed through 
some accident, inadvertence, or mis- 
conception, his action may be review- 
ed.” Fayette vy. HOE LOE ALS, 77 Me. 
28, 33, 52 AmR 74 

15. See supra note bE Us 

“His ruling will not be disturbed 
except where the evidence is so lack- 
ing as to leave no just room for ques- 
tion that the discretion has been im- 
properly exercised.” Peo. v. Mc- 
Carthy, 115 Cal. 255, 258, 46 P1073. 

{a] Any claim sufficient.—The re- 
sult will not be disturbed if it ap- 
pears that the witness offered had 
any claim to the character of expert 
or skilled observer. Delaware, etc., 
Saale Towboat Co. v. Starrs, 69 Pa. 


ob The finding is reversed only 
when “clearly against the evidence 
or founded on some error in law.” 
Davis v. State, 44 Fla. 32, 32 S 822. 

[c] A clearly erroneous finding 
will be reversed. Bradley v. District 
of Columbia, 20 App. (D. C.) 169. 

[da] Where there is “no evidence 
at all tending to prove that the wit- 
ness is qualified to testify as an ex- 
pert,” the action may be reversed. 
Ft. Wayne v. Coombs, 107 Ind. 75, 7 
NE 7438. 

16. See supra note 11. 

“The court’s decision as to the. 
question will not be revised, unless 
it is clearly made to appear to’ have 
been erroneous.” Braham v. State, 
143 Ala. 28, 41, 38 S 919. 

17. See supra note 11. 

18. Powers v. McKenzie, 90 Tenn. 
167, 16 SW 559 (prejudice must be 
affirmatively shown). 

19. Peo. v. Goldsworthy, 130 Cal. 
600, 62 P 1074; Peo. v. Schmitt, 106 
Cal. 48, 52, 39 P 204. 

“(he ruling $e 05. will not be 
held erroneous upon a mere difference 
of opinion.” Peo. v. Schmitt, supra. 

20. Baxter v. Abbott, 7 Gray 
(Mass.) 71, 79; Dugan v. American 
Transfer Co., 160 App. Div. 11, 145 
NYS 31; Siegel v. 131 West 58th St. 
Corp., 150 NYS 630; Hinton v. Lake 
Drummond Canal Co., 166 N. C. 484, 
82 SE 844. 

“All lawyers know how difficult it 
is to try issues of sanity with the 
restrictions as to matters of opinion 
already existing; how hard it is to 
make witnesses distinguish between 
matters of fact and opinion on this 
subject; between the conduct and 
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is in many cases impossible to draw,?? for the reason 


that the most simple statement of 


element of codrdination, induction, or inference,” 
the fact and the inference being frequently so 
blended that they cannot be separated.?* 
modern tendency is to regard it as more im- 


traits of character they observe, and 
the impression which that conduct 


and those traiis create, or the menial | 


eonelusion to which they lead the 
mind of the observer.” Baxter v. 
Abbott, supra. 

21. Healy v. Visalia, ete.. R. Co., 
101 Cal. 585, 589, 30 P 125; Hereford 
First State Bank, etc. 


Civ. A.) 153 SW 680. 

“The border line between fact and | 
opinion is often very indistinct, and | 
the statement of a fact is frequently | 
only an opinion of the witness. Im- 
pressions or sensations caused by| 
external objects are not susceptible} 
of exact reproduction or description 
in words, nor do they affect every 
individual alike, and the judgment or 
opinion of the witnesses by whom 
they have been experienced is the 
only mode by which “they can be pre- 
sented to a jury.” Healy v. Visalia, 
etce., R. Co., supra. 

22. Hays City First Nat. Bank ¥- 
Robinson, 93 Kan. 464, 466, 144 P 101%, 
AnnCasi$i6éD 286 ¢ ‘Almost any an- 
swer might, when dissected with the 
scalpel of precise mental philosophy, 
be deemed wholly or partly a conclu- 
sion. The first stock question usually 
is, ‘Where do you reside?’ and the 
courts have not yet found that a 
reply giving the location indicates 
enly the witness’s conciusion as to 
his habitation, and yet no more per- 
plexing question can arise than that 
of residence in some cases”). 

23. Auberle v. McKeesport, 179 
Pa. 321, 36 A 212; Graham vy. Per 
sylvania oan 139 Pa. 149, 21 A 151, 
12 LRA 2 

24. Hare City First Nat. Bank v. 
Robinson, $3 Kan. 464, 466. 144 P 
1619, AnnCas1916D 286 
ern notion of the admissibility of 
evidence is that it is more important 
to get the truth than to quibble over 
impractical distinctions. While in a 
very strict sense it may be giving a 
conclusion for the owner to say that 
he is the owner of 2 chattel or chose 
in action, surely he ought to know, 
and if he is mistaken it may be shown 
on cross-examination”). 

S.—Erie R. Co. v. Linne- 
kogel, 348 Fed. 389. 160 CCA 399; 
Charlotte v. Atlantic Bitulithic Co., 
228 Fed. 456, 143 CCA 38; Interna- 
tional Mercantile Mar, Co. v. Smith, 
145 Fed. 891, 76 CCA 423; Farrell v. 
S., 110 Fed. 942, 49 CCA 183. 
Ala—Caravella Shoe Co. v. Hub- 
bard, 78 S 899; Floyd v. Pugh, 77 S$ 
323; Dominey v. Dowling-Martin Gro- 
cery Co., 76 S 977; Louisville, etc., R. 
Coy. Haywood, 75 S 22; Phenix City 
Bank v. Taylor, 196 Ala. 665, 72 S 264; 
Central of “Georgia R. Co. v. Carlock, 
196 Ala. 659, 72 S 261; Smith v. 
Bachus, 195 Ala. 8, 70 S S$ 261; Conner 
v. Ray, 195 Ala. 170, 708s 130; South- 
ern R. Co. v. Hayes, 194 Ala. 194, 69 
S 641; Birmingham R., etc., Co. v. 
Drennen, 199 Ala. 176, 67S 386; Snead 
v. Patterson, 190 Ala. 43, 66 S 664; 
Sellers v. Dickert, 185 Ala. 206. 64S 
40; Choctaw Coal, etc., Co. v. Moore, 
184 Ala. 449, 63 S 558; Ashford v. 


. McKee, 183 Ala. 602, 62 S 879; Louis- 


ville, ete., R. Co. v. Williams, 183 Ala. 
138, 62 S 679, AnnCasi915D 483; 
Birmingham R., ete., Co. v. Saxon, 
179 Ala. 136, 59 S 584: Louisville, etc., 
R. Co. v. Dilburn, 178 Ala. 600, 59 S 
438; Busbee v. Thomas, 175 Ala. 423, 
57 S 587; Copper v. Slaughter, 175 
Ala. 211, 57 S 477; Alabama Cons. 
Coal, etc., Co. v. Cowden, 175 Ala. 108, 
56 S og4: Louisville, ete.. R. Co. v. 
Seale, 172 Ala. 480, 55 S 237; Farm- 
ers’ Cotton Oil, etc., Co. v. Ward, = 
Ala: 491, 54 S 513; Mobile, etc., R. 

¥. Odom, 169 Ala. 507, 53 S 765; Wee. 


Co. v. South-/| 
western Engineering, ete. Co., (Tex. 


(The mod-| 
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ten vy. Koosa, 169 Ala. 258, 53 S 98; 
Southern R. Co. v. Stollenwerck, 166 
Ala. 556, 52 S 204; Alabama Steel, etc., 
Co. v. Tallant, 165 Ala. 521, 51 S 835; 
Williams v. Anniston Electric, etc., 
Co., 164 Ala. 84, 51 S 385; Birming- 
ham Paint, etc., Co. v. Gillespie, 163 
Ala. 408, 50 S 1032; U. S. Cast Iron 
Pipe, ete., Co. v. Granger, 161 Ala. 
637, 50 Ss 159; Birmingham i ete, 
| Co. vz McLain, 162 Ala. 656, 50 S 149; 
U. S. Cast tron Pipe, ete.. Co. v. 
Driver, 162 Ala. 580, 50 S 118; Merri- 
weather v. Sayre Min., etc., Co., 161 
Ala. 441,°49 S 916; Sloss-Sheffield 
Steel, etc., Co. v. Green, 159 Ala. 178, 
49 S 301; *Fireman’s Fund Ins. Co. v. 
Heliner, "159 Ala. 447, 49 S 297, 17 
AnnCas 793; Bufford v. Little, 159 
| Ala. 300, 48 S$ 697; Curtis v. Hunt, 158 
| Ala. 78, 48 S 598; Selma St, ete, R. 
Co. v. Campbell, 158 Ala. 438, 48 S 378; 
Alabama City, etc., R. Co. v. Bullard. 
15% Ala 618, 47 S 578; Hays Vv. Le- 
fmoine, 156 Ala. 465, 47 S 97; Alabama 
Security Co. v. Dewey, 156 Ala. 530, 
47 § 55; Southern RB. Co. v. Weather- 
low, 153 Ala. 171, 44 S 1019; Barlow v. 
Hamilton, 151 Ala. 634, 44 § 657; Cen- 
= of Georgia R. Co. v. Hyatt, 150 

Ala. 355, 43 $3 867; Robinson v. Greene, 
148 Ala. 434, 43 S 797; Henry v. Froh- 
lichstein, 149 Ala. 330, 43 S rhe Hol- 
man v. Clark, 148 Ala. 286, 41 S 765; 
Birmingham R., etc., Co. ¥. Martin, 
148 Ala. 8, 42 S 618; Gould v. Cates 
Chair Co., 147 Ala. 629, 41 S$ <i 
Sloss-Sheffield Steel, ete, Co. 
Hutchinson, 144 Ala. 221, 40 s 111: 
Shrimpton v. Brice, 109 Ala. 640, 26 
S 10; Hockensmith v. Winton, (Aj 17 
s 918: Hooper v. Herring, 14 Ala. A. 
455, 70S 308; Lefkovit v. Lester, 1i 
Ala. A. 504, 66 S 894; Birmingham 
Ledger Co. v. Buchanan, 10 Ala. “A. 
527, 65 S 667; Kilgore v. Shannon, 6 
Ala. A. Sais 60S 520; Citizens’ Light, 
etc., Co. ¥- ‘Kendrick, 6 Ala. A. 423, 66 
s 526; Pilcher v. Smith, 4 Ala. ~ 444, 
58 S 672: Alexander v. Smith, 3 Ala. 
A. 501, 57 S 104; Barron v. "Mobile, 
ete. R: Co., 2 Ala. A. ied 56 S 362; 
rbd Vv. Barton, 1 Ala. A. 472, 56 S 
42. 


Ark.—wNixon v. Fulkerson, 128 Ark. 
172, 193 SW 500; Citizens’ Bank v. 
Fairweather, 127 Ark. 63, 191 SW 
$11; Jones vy. Hunter, 126° Ark. 300, 
189 SW 1068; St. Louis Southwestern 
R. Co. v. Jackson, 93 Ark. 119, 124 
Sw 241; St. Louis, ete., R. Co. v. 
Flinn, 88 Ark. 484, 115 SW 142; St. 
Louis, ete., R. Co. v. Hardie, 87 Ark. 
475, 113 SW 31. 

Cal_—Northern California Power 
Co. v. Waller, 174 Cal. 377, 163 P 214; 
Happy Valley Land, etc., v. Nelson, 
169 Cal. 694, 147 P 966; Price v. 
Northern Electric R. Co., 168 Cal. 173, 
142 P 91; Gray v. Cotton, 134 P 1145; 
Majors v. Connor, 162 Cal. 131, 121 P 
371; Conlin v. Osborn, 161 Cal. 659, 
120 P 755; Consolidated Lumber Co. 
v. Maryland Fidelity, etc., Co., 161 
Cal. 397, 119 P 506; Gray v. Walker, 
157 Cal. 381, 108 P 278; Perkins v. 
Sunset’ Tel., ete., Co., 155 Cal. 712, 103 
P 190; Nolan v. Nolan, 155 Cal. 476, 
101. P 520, 132 AmSR 99, 17 Ann 
Cas °1056; Tate v. Fratt, -112>Cak 
613, 44 Pp 1061; Stoddard v. Fiske, 
35 Cal: (A. 607, 170° P 663: Bax 
ter v. Chico Constr. Co. 31 Cal. 
A. 492, 160 P 1084: Fee v. Mec- 
‘Phee Co., 31 Cal. :A. 295, 360: P 397 
Pacific Portland Cement Co. v. Rei- 
necke, 30 Cal. A. 501, 158 P 1041; 
Rucker v. Carpenter. 29 Cal. A. 678, 
157 P 524; Simon v. McCoy, 28 Cal. A. 
523, 153 P 406; Polkinghorn v. River- 
side Portland Cement Co., 24 Cal. A. 
615, 142 P 140; tee v. Newhart. 18 
| Cal. A. 614, 123 P 975; In re Henley, 
18) Cal>»Acwd» 121-P 933; Bhat v. 
| Scheidt, 17 Cal. A. 430, 120 P 49; 
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portant to get to the truth of the matter than to 
quibble over distinctions which are in many cases 
impracticable,2* and a witness is permitted to state 
a fact known to or observed by him, even though 
his statement involves a certain element of infer- 
A witness is also permitted to deny the 


Winslow v. Glendale Light, etc., Co., 
12 Cal. A. aa 107 P 1020; Baker v. 
Baker, 9 Cal. A. 737, 100 P 892; Yordi 
v. Yordi, 6 Gat “A. 20, 91 P 348. 

Colo.— Western Inv., etc., Co. v. 
Denver First Nat. Bank, 172 P 6; 
National Fuel Co. v. Green, 50 Colo. 
387, 415 P 709. 

Conn.—Walter v Sperry, 86 Conn. 
474, 85 A 739, 44 LRANS 28; Mahoney 
v. Hartford Inv. Corp., 82 Conn. 280, 
73 A 766; Moline Jewelry Co. v. Din- 
nan, 81 Conn. 111, 70 A 634,17 LRANS 
1119 
eels —Smith v. Singles, 22 Del. 544, 

ib yh ot Lapa v. Perlie, 25 App. 
477; Waters v. Anthony, 20 "App. 124. 

Fla.—Flowers v. State, 69 Fla. 620, 
68 S 754, LRAI915E 848; Vaughan's 


Seed Store v. Stringfellow, 56 Fla. 
708, 48 S 410 
Ga—-Jasper County Ve Butts 


County, 147 Ga. 672, 95 SE 254; West- 
ern Union 85 Co. v. Travis, 144 Ga. 
110, 86 SE 221; Central of Georgia R. 
Co. vy. Madden, "135 Ga. 205, 69 SH 165, 
31 TRANS 813, 21 AnnCas 1077; 
Southern R. Co. v. Brock, 132 Ga. 858. 
64 SE 1083; Eldorado Jewelry Co. v. 
Hitehcock, 130 Ga. 778, 61 SH 855; 
Southern R. Co. v. Dean, 128 Ga. 366, 
57 SE 702 “Reynolds v. Simpson, 74 
Ga. 454; roidccninigt v. Dorough, 14 
Ga. A. 409, 81 SE 252; Fincher v. Han- 
son, 12 Ga. A. 608, 717 SE 1068; 
Georgia R., etc., Co. v. Bailey, 9 Ga. 
A. 106, 70 SE 607; Chattahoochee Val- 
ley R. Co. v. Bass, 9 Ga. A. 83, 70 SE 
683; Lamar-Rankin Drug Co. v. Cope- 
land, 7 Ga. A. 567, 67 SE 703; Stiles 
Vv. Shedden, 2 Ga. A. 317, 58 SB 515. 
Ida—McClain v. Lewiston Inter- 
state Fair, etc., Assoc., 17 Ida. 63, 104 
P 1015, 25 LRANS 691, 20 AnnCas 60. 
Tll.—Casey Vv. Kelly- fener 
Constr. Co., 240 Til. 416, 88 NE 9 
Smytke v. Evans, 209 Th. 376, 70 ae 
906; McCormick Harv esting Mach, 
Co. v. Burandt, 136 Il]. 170, 26 NE 588; 
bh meta Vv. Garcinski, 188 Ill. A. 353; 
Delong Chicago R. Co., 187 Tl. A. 
432; Chay vy. Aluminum Ore Co., 186 
Tl.’ A. 506; Grossky v. DeVoney, 179 
Til. A> 53; Wesolowsky v. Twarog, 169 
Til, A. 650; Myegreen v. Smith, 162 Il. 
A. “276; Montague v. Chicago Cons. 
Tract. Co., 150 Til. A. . oe J), ‘Case 
Threshing Mach. Co. Stein, 133 111. 
A. 169; Aurora, etc., z . Gary 
123 Til. A. 163 frev 221 ml. 29. 99 NE 


Ind.—Selz, ete., Co. v Gullion, 119 
NE 209; Michigan City Citizens’ Bank 
v. Opperman, 115 NE 55; Eckman v. 
Funderburg, aa Ind. 208, 108 NE 577; 
Cleveland, etce., Co.-v. True, 53 Ind. 
A. 156, 100 NE 30: Heston v. Dougan, 
52 Ind. A. 40, 96 NE 614; Week v 
Rawie, 48 Ind. A. 599, 96 NB 206; 
Delaware, ete., Tel. Co. v. Fiske, 40 
Ind. A. 348, 81 NE 1100; Golibart v. 
Sullivan, 30 Ind. A. 428, 66 NE 188. 

Towa._-Hawkeye Mfc. Co. v, Farm- 
ers’ Mercantile Co., 168 NW 868; Liv- 
ingstone v. Dole, 167 NW 639; Kil- 
leen v. Greve, 182 Iowa 1382, 166 NW 
T3h; Garrison Grain, ete., Co. v. Farms 
ers’ Mercantile Co., 181 Towa 568, 164 
NW 791; Seymour Vv. Chicago, etc., re 
Co., 181 Towa 218, 164 NW 352; In re 
Hoyt, 180 Iowa 1250, 163 NW 430; 
Herschler v. Staley; ‘178 Iowa 275, 
159 NW 1015; Farmers’ Nat. Bank v. 
Hatcher, 176 ‘Towa 259, 157 NW 876; 
Ewing v Hatcher, 175 Iowa 448, 154 
NW 869; Zellmer. v. McTaigue, 170 
Towa 534, 153 NW 77; Witthauer v. 
Wheeler, 150 NW 46; Thurber v. 
Duckworth, 165 Iowa 685, 147 NW 
158; Pooley v. Dutton, 165 Iowa 745, 
147 NW 154; Wiar v. Wabash R.1Cos, 
162 Iowa 702, 144 NW 703; Big Grove 
Tp. Independent School Dist. No. 5 
v. Solon Independent School Dist. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number, 
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No. 8, 162 Iowa 686, 144 NW 592; 
Markley v. Western Union Tel. Co.; 
159 Iowa 557, 141 NW 448; Scott v. 
O’Leary,: 157 lowa 222, 188 NW 512; 
Sutcliffe v. Pence, 156 Iowa 643, 137 
NW 1626; McLaughlin v. Griffin, 15. 
Iowa 302, 135 NW 1107; Lomack Home 
for Aged, ete. v. Iowa Mut. Tornado 
Ins. Assoc., 133 NW 725; Boice v. Des 
Moines City R. Co., 153 Iowa 472, 133 
NW 657; In re Walker, 150 Iowa’ 284, 
128 NW 376, 129 NW 952; Ruby v. 
Chicago, etce., R. Co., 150 Towa 128, 
129 NW 817; In re Walker, 150 Iowa 
284, 128 NW’ 376, 129 NW 952; Yeager 
v. Chicago, etc., ak, Co., 148 Towa 231, 
123 NW 974; Worsley v. Ayres, 144 
Iowa 676, 123 NW 353; In re Winslow, 
122 NW Oia: Markley v. Western 
Union Tel. Co., 144 Iowa 105, 122 NW 
136, 138 AmSR 363; Gray v. Chicago, 
ete., R. Co., 143 Iowa 268, 121 aw 
1097; De Laval Separator Co. 

Sharpless, 142 Iowa 60, 120 NW 657: 
Moyers v. Fogarty, 140 Iowa 701, 119 
NW 159; Kimball Bros. Co. v. Citi- 
zens’ Gas, etc., Co., 141 Iowa 632, 118 
NW 891; City Nat. Bank Vv. Jordan, 
139 Iowa 499, 117 NW 758; Blunck v. 
Chicago, etc., R. Co., 115 NW 1013; 
Mitchell v. Chicago, ‘ete., R,. Co., 138 
Iowa 283, 114 NW 622; Doty v. Chi- 
cago R. Co., 137 Iowa’ 689, 114 NW 
522; Fritz v. Chicago Grain, etc., Co., 
136 Iowa 699, 114 NW 193; Coldren v. 
Le Gore, 118 Iowa 212, 91 NW 1066; 
rial v. Graves, 91 Iowa 482, 59 NW 


Kan.—Backman v. Ash, 173 P 920; 
White v. White, 76 Kan. 82, 90 P 1087; 
Locke v. Hedrick, 24 Kan. 763. 

Ky.—Deacon v. Com., 162 Ky. 188, 
172 SW 121; Illinois Cent. R. Co. V3 
Howard, 152 Ky. 308,153 SW 427; 
Employers’ Liability Assur. Corp. v. 
Stanley Deposit Bank, 149 Ky. 735, 
149 SW 1025. 
eee eee v. Jackson, 130 La. 201, 


Me.—Gray v. Maine Cent. R. Co., 
114 Me. 530, 96 A 1067; Damren v. 
Trask, 103 Me. 204, 68 * ioe 

Mad. -_Baltimore, et 
Branson, 128 Md. 678, “38 i 226° Balt 
timore, ete., HR, Co. vieHarris, 121 Ma. 
254, 88 A 982; Dettering v. Levy, 114 
Md. 278, 79 A’ 476; Grill v. O’Dell, 113 
Mad. 625, 77 A 984, 

Mass. -_Raymo ond v. Flint, 225 
Mass. 521, 114 NE 811; Crosby v. Mu- 
tual Ben. L. Ins. Co., 221 Mass. 461, 
109 NE 365; Partridge Vv. Middlesex, 
Clea st. kt, Co., 221 Mass. 273, 108 NE 
918: Ponta v. New Bedford ‘Cordage 
Co., 219 Mass, 277, 106 NE 1004; Shea 
Vv. Boston’ Bl RR: "Co. 217 Mass, 163, 
104 NE 355; Beauregard v. Benjamin 
F. Smith Co., 213 Mass. 259, 100 NE 
627, 45 LRANS 200, AnnCas1914A 
473; Robinson v. Springfield St. R. 
Co., 211 Mass. 483, 98 NE 576; Gagnon 
v. Sperry, ete., Co., 206 Mass. 547, 92 
NE 761; Doherty v. Booth, 200 Mass. 
522, 86 NE 945; Gorham v. Moor, 197 
Mass. 522, 84 NE 436; Sherman v. 
Sherman, 193 Mass. 400, 79 NE 774. 

Mich.—Schneider v. C. H. Little Co., 
200 Mich. 361, 166 NW 912; Vezina v. 
Shermer, 198 Mich. 757, 165 NW 697; 
Sceba v. Manistee R. Co., 189 Mich. 
308, 155 NW 414, LRAI918C 1090; 
Gungrich v. Anderson, 189 Mich. 144° 
155 NW 379; Peo. v. Traves, 188 Mich: 
415, 154 NW 120; Loose v. Deerfield 
Tp., 187 Mich. 206, 153 NW 913; Sim- 
mons v. National Live Stock Ins, Col, 
187 Mich. 551, 153 NW 696, AnnCas 
1917D 42; Johnson v. Jordan, 1838 
Mich. 108, 149 NW 995; Levyn v. Kop- 
pin, 183 Mich. 232, 149 NW 993; Lepan 
v. MacKinnon Boiler, etc., Co., 179 
Mich. 18, 144 NW 6938; Detroit River 
Transit Co. v. Aldrich, 176 Mich. 357, 
142 NW 373; Barnes v. Tibbitts, 164 
Mich. 217, 129 NW 42; In re Du Bois, 
164 Mich. 8, 128 NW 1092; Lockard v. 
Van Alstyne, 155 Mich. 507, 120 NW 
1; Buxton v. Ainsworth, 153 Mich. 
315, 116 NW 1094; Williams v. Lan- 
sing, 9152) Mich, 169, 1175 .NW “961; 
Pierson v. Illinois Cent. R. Co., 149 
Mich. 167, 112 NW 923; McDonald v. 
City Blectric R. Co}; 144 Mich. 379, 


. 108 NW 85; Clark v. Lake St. Clair, 


etc., Tce-Co., 24 Mich. 508. 
Minn.—Jones v. Burgess, 124 Minn. 
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265, 144 NW 954; Schaeffer v. Rush, 
118 Minn. 174, 136 NW 154; ‘phillips 
vy. Menomonie-Hydraulic Press Brick 
vo., 109 Minn. 55, 122 NW 874; De- 
rosia v. Winona, etc., R,. ‘Co., 18 Minn. 

Mo.—Pipes v. Missouri Pac. R. Co., 
267 Mo. 385, 184 SW 79; Dean v. Wa- 
bash R. Co., 229 Mo. 425, 129 SW 953; 
Sasnowski v. Mobile, etc., RiCoy (A.) 
207 SW 865; Ray v. Hooper, (AL) 204 
SW 30; Citizens’ Trust Co. v. Tindle, 
(A.) 194 SW 1066; Strothers v. Mc- 
Farland, (A.) 194 SW 881; Hayden v. 
Independent Gravel Co., (A.) 186 SW 
1193; Proctor v. Poplar Bluff, (A) 184 
SW 1238; Young v. Bacon, (A.) 183 SW 
1079; Davis v. Metropolitan St. R. Co., 
(A.) 177 SW 1097; Moore v. Metropol- 
itan St. R. Co., 189 Mo. A, 555, 176 SW 
1120; Schwanenfeldt v. Metropolitan 
St. R. Co., 187 Mo. A. 588, 174 SW 143; 
Johnson v. Ambursen Hydraulic 
Constr. Co., 188 Mo. A. 105, 173 SW 
1081; McFall v. Chicago, ete., Cor, 
181 Mo. A. 142, 168 SW 341; Patterson 
v. Springfiela Tract. Co., 178 Mo. A. 
250, 163 SW 955; Humphreys v. Hum- 
phreys, 162 Mo. A. 408, 142 SW 757; 
Renfrew v. Goodfellow, 162 Mo. A. 333, 
141 SW 1153; Musick v. United R. Co., 
155 Mo, A. 64, 134 SW 31; Elliott v 
Metropolitan St. R. Co'; 4B.) 138 Sw 
663; Green v. Kansas City Southern 
R. Co., 142 Mo. A. 67, 125 SW 865; 
Chenoweth v. Sutherland, 141 Mo. 7% 
272, 124 SW 1055; Bilhimer v. Metro- 
politan St. R. Co., 187 Mo. A. 675, 119 
SW 502; Brown v. Quincy, etc., R. Co., 
127 Mo. A. 614, 106 SW 551; Thomp- 
son v. Poplar Bluff, 124 Mo. A. 439, 
101 SW 709; Kohr v. Metropolitan St. 
Ri Cos, WALT "Mo. A. 302, 92 SW 1145; 
Rosenfeld v. Siegfried, 91 Mo. A. 169. 

Mont.—Knuckey v. Butte EPlectric 
R. Co., 45 Mont, 106, 122 P 280; Lan- 
der v. Sheehan, 32 Mont. 25, 79 P 406. 

Nebr.—Sheridan Coal Co. v. C. W. 
Hull Co., 87 Behe: 117, 127 NW, 218, 
138 AmSR 43 

N. ore yite v. Thomas, 77 N. H. 
410, 92 A 740; Davis v. Boston, etc., 
R. Co., 75 N. H. 467, 76 A 170; Lord 
v. Manchester St. R. Co., 'N. H. 
295, 67 A 639. 

N. J.—Hendrickson v. 70 
N. J. Li. 223, 57 A 420. 

N. M.—Terr. v. Archuleta, 16 N. M. 
219, 114 P 285. 

N. Y.—U. S. Casualty Co, v. Ander- 
son Electric Car Co., 171 App. Div. 
543, 157 NYS 710; Miele v. Rosenblatt, 
164 App. Div. 604, 150 NYS 323; Me- 
Donald: v. Degnon- McLean Contract- 
ing Co., 140 App. Div. 411, 126 NYS 
1137 [aff 205 N.Y. 602 mem, 98 NE 
1107 mem]; Sturgis v. Fifth Ave. 
Coach Co., 122 App. Div. 658,107 NYS 
270; Harrigan v. Prendergast, 94 
Mise. 151, 157 NYS 1086; Starkman v. 
Interborough Rapid Transit Co., 83 
Mise. 62, 144 NYS 780; Van Ingen Vv. 
Mail, ete., Pub, Co., 14 Misc. 320, 59) 
NYS 838 "Taff 156 N.Y. 376, 50 "NE 
piel Zuckerman v. Moser, ‘95 NYS 


N. C.—Beaver v. Fetter, 176 N. C. 
334, 97 SE 145; Schaeffer v. Stone Co., 
UCAIN, Cy. 781, 93 SE Ce} el hb beanie Re- 
flector Co., i173 N. Cc 97, 91 SE 591; 
Hollifield v. Southern Bell Tel., etc., 
Co., 172 N. C. 714, 90 SE 996;.Morgan 
v. Royal Fraternal Assoc., 170 N. C. 
75, 86 SE 975; Renn v. Seaboard Air 
Line R., 170 N. C. 128, 86 SE 964 [aff 


Dwyer, 


241 U. 8. 290, 36 sat 567, 60 L. ed. 
1006]; ey vy. Southern R. Cos SGT 
N. C. 483, Xe SE 849 [rev on other 


grounds 241 U.S. 333, 36 SCt 558, 60 
L. ed. 1030]; Hinton v. Lake Drum- 
mond Canal Co., 166 N. C. 484, 82 SE 
844; Buckner v. Madison County R. 
CO. O4e Nees 201, 80 SE (225: 
Caton v. Toler, 160 At, (GE 104, 75 SE 
929; Jeffords v. Albemarle *Water- 
works, 157 N. C. 10, 72 SE 624; Kivett 
v. Western Union ‘Tel. Ow 156 N. C. 
296, 72 SE 388; Whitfield vy. Rowland 
Lumber (Coy 152 N. Oe 267-2 ; 
Britt v. Carolina Northern R. Co., 148 
N. C. 37, 61 SE 601; Taylor v. Security 
Toife,,etc,, Co., 145° -N: C. °383,°59_ SE 
139, 15 LRANS 583, 13 AnnCas 248; 
State v. Mace, 118 N. C. 1244, 24 SE 


798. 
N. D.—Wilson v. Northern Pac. R. 
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Co., 30 N. D. 456, 153 NW 429, 
LRAT915E 991; Seckerson v. Sinclair, 
24 N. D. 625, 140 NW 239. 

Okl.— Jantzen v. Emanual German 
Baptist Church, 27 Okl. 473, 112 P 
1127, AnnCas1912C 659. 

Or.—White v. East Side Mill Cox, 
84 Or. 224, 161 P 969, 164 P 736: 
Porges v. Jacobs, 75 Or. 488, 147 i 
396; Ferrari v. Beaver Hill Coal Co 
54 Or. 210, 94 P 181, 95 P 498, 102 P 
L75;—L016; Hildebrand Se United Ar- 
tisans, 50 Or. 159, 91 Pe54 

Pa.—-Campbell Vv. Wells” Bros. Go:, 
256 Pa. 446, 100 A 1050; U. S. Horse- 
shoe Co. v. American Express Co., 250 
Pa. 527, 95 A 706; McNamara v. Shorb, 
2 Watts 288. 

Porto Rico.—Erwin v. Nater, 6 
Porto Rico Fed. 473. 

R. I.—Champlin v. Pawcatuck Val- 
ley St. R. Co:., 33 R. 1.572) 82 A 4815 
Chobanian v. Washburn Wire Co., 33 
R. I. 289, 80 A 394, AnnCas1913D 730; 


Rory v. Sheldon, 30 R. I. 426, 75 A 
Ss. C.—Floyd v. New York L. Ins. 


Co., 96 SE 912; Gill v. Ruggles, 95 S. 
(ef 90, 78 SE 536; Hand v. Catawba 
Power Cos: 90" SACrA267, 38 SH sits 
Lamb v. Southern R. Co., 86 S. C, 106, 
67 SE 958, 188 AmSR 1030; Baker v. 
Western Union Tel. Co., 84 S. C. 477, 
66 SE 182, 137 AmSR 848; Roberts v. 
Virginia-Carolina Chemical Co., 84 S, 
C. 283, 66 SH 298; Martin v. Western 
Union Tel. Co., 81 S. C. 432, 62 SH 833. 
S. D.—State v. Sonnenschien, 87 S. 
D. 585, 159 NW 101; Clark v. Mosier, 
385 S. D. 54, 150 NW 475; Anderson v. 
age 6 Co-Op. Shipping, ete., Co., 
29 S. 450, 186 NW 1123; H. C. Beh- 
rens ene Co. We Lager, 26h Sap: 
160, 128 NW 698, AnnCas1913A 1128; 
Hail v. Biddle, 26 S..D. 178, 128 NW 
121; Reeves v. Chicago, ete., Ra Cos 
24 8. D. 84, 128 NW 498; Hawley v. 
Bond, 20 S. D. 215, 105 NW 464, 
Tenn.—Scott v. Union, etc., Bank, 
ete., Co., 123 Tenn. 258, 130 SW 757. 
Tex.—Kincheloe Irr. Co. v. Hahn, 
105 Tex. 231, 146 SW 1187 [aff (Civ. 
A.) 182 SW 78]; Roth v. Travelers’ 
Protective Assoc., 102 Tex. 241, 115 
SW 31, 132 AmSR 871, 20 AnnCas 97% 
{aff (Civ. A.) 108 -SW 1039]; Texas, 
ete., R. Co. v. Crump, 102 Tex. 250, 
115 SW 26 [rev (Civ. A.) 110 Sw 
1013]; San Antonio Portland Cement 
Co. v. Gschwender, (Civ. A.) 207 SW 
967; San Antonio, etc., R. Co. v. Daw- 
son, (Civ. A.) 201. SW 247; Powell v. 
Archer County, (Civ. A.) 198 SW 
1037; Chicago,.etc., R..Co. v. ‘Smith, 
(Civ. A.) 197 SW 614;.West Lumber 
Comiv.0 Coane Cummings Expert Co., 
(Civ. A.) 196 SW 546; Chicago, etc., 
R. Co. v. Faulkner, (Civ. A.) 194 SW 
651; Texas City Transp. Co. v. Win- 
ters, (Civ. A.) 193 SW 366; South- 
western Tel., etc., Co. v. Clark, (Civ. 
A.) 192 SW 1077; St. Louis South- 
western R. Co. v. Miller, (Civ. A.) 
190 SW 819; San Antonio, etc., R. Co. 
v. Galbreath, (Civ. A.) 185 SW 901; 
eoeber v. St. Louis Southwestern R. 
(Civ. A.) 184 SW 686; Common- 
Oe ath Bonding, etc., Ins. Co. v. Curry, 
(Civ. A.) 183 Sw 1; Galveston, etce., 
Rip COMVAMV Ob nC CLV Aue LOL Sw 841; 
Southwestern Portland Cement Co. v. 
Moreno, (Civ. A.) 181 SW 221; Bu- 
chanan v. Houston, etc., R. Co., (Civ. 
4.) 180 SW 625; Hall v. Ray, (Civ. A.) 
179 SW 11385; Postal Tel. Cable Co. v. 
De Krekko, (Civ. A.) 179 SW 525; 
Gulls eter Rea iCowevien bosy, CC, 
A.) 178 SW 577; J. W. Carter Music 
Co. v. Evans, (Civ. A.) 177 SW 1014; 
Chicago, etc., R. Co. v. Core, (Civ. A.) 
176 SW 778; Campbell v. Peacock, 
(Civ. A.) 176 SW 774; International, 
etc., R. Co. v. Davis, (Civ. A.) 175 SW 
509; Hanover F. Ins. Co. v. Huff, (Civ. 
A.) 175 SW 465; Missouri, -etc., R. Co. 
v. Dellmon, (Civ. A.) 171 SW 799; 
Louisiana, ete., Lumber Co. v. South- 
ern Pine Lumber Co., (Civ. A.) 171 
SW 537; Arey v. St. Louis Southwest- 
ern R. Co., (Civ. A.) 170 SW 802; 
Missouri, etc., R. Co. v. Love, (Civ. A.) 
169 SW 922; Featherston v. Greer, 
(Civ. A.) 169 SW 912; International, 
etc.,, R. Co. v. Parke, ela sae ah 
Sw 397; Ft. Worth, etce., 
Staleup, (Civ. A.) 167 SW 279: Rotts : 
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existence of a fact?* or the occurrence of an event,?7 
or to state that he did not know of a fact or cir- 
cumstance which might reasonably have been sup- 
posed to have been known to him had it existed,?* 
although the cireumstance that the inference is 
negative does not necessarily reduce its statement 
It has been said that, where facts 
and inferences are blended to an objectionable 


to one of fact.?9 


v. Sturgis, (Civ. A.) 167 SW 14; St. 
Louis, ete., R. Co. v. Gilliam, (Civ. A.) 
166 SW 706; Houston Oil Co. v. Payne, 
(Civ. A.) 164 SW 886; St. Louis South- 
western R. Co. v. Brown, (Civ. AS) 
163 SW..383; Gulf, ete. R. Co. v. 
Drahn, (Civ. fe ji 163 SW 330; Kolp v. 
Brazer, (Civ. A.) 161 SW 899; Heflin 
Vv. Bastern Re Cos (Civ As) 159 SW 
499; Atchison, ete., R. Co. v. Word, 
(Civ. A.) 159 SW 3875; Cooke v. Big 
Muddy Coal, ete., Co., (Civ. A.) aba 
SW 1019; Marshall, ete., RR. Co 
Blackburn, (Civ. AY 155 SW 625; 
American Rio Grande Land, etc., Co. 
v. Mercedes Plantation Co., (Civ: A.) 
155 SW 286; Danner v. Walker-Smith 
Cot (Civ: A.) 154 SW 295; Hereford 
First State Bank, etce., Co. v. South- 
western Engineering, etce., Co., (Civ. 
A.) 153 SW 680; Linger V. Balfour, 
(Civ. A.) 149 SW 795; Sauer v. Velt- 
mann, (Civ. A.) 149 SW 706; Rotan 
Grocery Co.°v.’ Tatum, (Civ: "A,) 149 
SW 342; Kansas City, etc., R. Co. v. 
West, (Civ. A.) 149 SW 206; Dupuy 
v. Dawson, (Civ. A.) 147 SW 698; 
Anthony v. Ball, (Civ. A.) 146 SW 
612; Freeman v. Grashel, (Civ. A.) 145 
SW 695; Missouri, etce., R. Co. v. Car- 
lisle, (Civ. A.) 145 SW 653; Olcott 
v. Squires, (Civ. A.) 144 SW _ 314; 
Stuart v. Calahan, (Civ. A.) 142 SW 
60; Browning v. Currie, (Civ. A.) 140 
SW 479; Ripley v. Wenzel, (Civ. a 
139 SW 897; Gulf, etc., ERNECo. 
Davis, (Civ. A) 139° SW 674; Sehnilor 
v. Von Schauer, (Civ. A.) 138 SW 145; 
Gilliland v. Ellison, (Civ. A.) 137 SW 
168: Freeman vy. Cleary, (Civ. A.) 136 
SW 521; Bybee v. Embree-McLean 
Carriage Co., (Civ. A.) 1385 SW 203; 
Memphis First Nat. Bank y. Claren- 
don First Nat. Bank, (Civ. A.) 134 
SW 8381; Mexican Cent. R. Co. v. Rod- 
riguez, (Civ. A.) 133 SW 690; West- 
ern Union Tel. Co. v. Harris, iss Br 
132 SW 876; Trinity, etc., R. 
Carpenter, (Civ. A.) 1382 SW “337; 
Western Union Tel. Co. v. Henderson, 
62 Tex. Civ. A. 457, 131. SW 1153; 
Galveston, ete., R. Co. v. Noelke, 59 
Tex. Civ. A. .347, 125 SW 969; Ft. 
Worth, etce., R. Co. v. Arthur, 58 Tex. 
Civ. A, 163, 124 SW 213; San Antonio 
Tract. Co. v. Higton, (Civ. A.) 123 SW 
732; Houston, etc., R. Co. v. Lee, (Civ. 
A.) 123 SW 154; J. T. Stark Grain Co. 
v. Harry Bros. Co., 57 Tex. Civ. A. 
629, 122 SW 947; Merriman v. Bla- 
lack, 57 Tex. Civ. A. 270, 122 SW 403; 
Missouri, ete., R. Co. v. Williams, 56 
Tex. Civ. A. 246,120 SW 553; Houston, 
etc., R. Co. v. Johnson, (Civ. A.) 118 
SW 1150; Texas, etc., R. Co. v. Geiger, 
55 Tex. Civ. A. 118 SW 179; St. Louis 
Southwestern R. Co. vy, Allen, (Civ. 
a» 117 SW 923; Gulf Gooperage Co. 
Abernathy, 54 Tex. Civ. A. mw a 
Sw 869; International, etc., 
‘Morin, 53 Tex. Ciy. A. 531, "16. ‘sw 
656; James v. San Antonio, ete., B. 
@ow5ar ex: Oly: “, Bhiee 116 SW 642; 
Missouri Tete; GRA v. Davis, 53 
Tex. Civ. A. 547, We ‘SW 423; South- 
ern Tel., etc., Co. v. Evans, 54 Tex. 
Civ. A. 63, 116 SW 418: Keck vy. Wood- 
ward, 53 Tex. Civ. A. 267, 116 SW 75; 
Kirby v. Blake, 53 Tex. Civ. A. 173, 
115 SW 674; Missouri, etc., R. Co. v. 
Rich, 51 Tex. Civ. A. 312, 112 SW 114; 
Cunningham v. Neal, 49 Tex. Civ. A. 
613, 109 SW 455; Texas Brewing Co. 
v. Bisso, 50 Tex. Civ. A. 119, 109 SW 
270; El Paso Blectric R. Co. v. Boer, 
(Civ. A.) 108 SW 199; El Paso Elec- 
tric R. Co. v. Ruckman, 49 Tex. Civ. 
A. 25, 107 SW 1158; Kansas City Cons. 
Smelting, etc., Co. v. Taylor, 48 Tex. 
Civ. A. 605, 107 SW 889; Missouri, 
ete., R. Co. v. Hollan, 49 Tex. Civ. A. 
55, 107 SW 642; Sexton Rice, etc. Co. 
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v. Sexton, 48 Tex. Civ. A. 190, 106 SW 
728; St Louis Southwestern R. Co. v. 
Hall, (Civ. A.) 106 SW 194; Whitfield 
v. Diffie, (Civ. A.) 105 SW 324; Inter- 
national, ete., R. Co. v. Drought, (Civ. 
A.) 101 SW 1011; St. Louis, etc., R. 
Co. v. Knowles, 44 Tex. Civ. 
99 SW 867; Smith vy. International, 
6te:, Re (Coz, 745 lex. Cive Asn 9 sw 
564: Texas, GUE, (ih. "COL evs Brannon, 
43 Tex. Civ. A. 531, 96 SW 1095: 
Tons Vv. “Red “River, = efe: at Go.) 
(Civ. A.) 85 SW 1048; International, 
ete., R. Co. v. Gready, 36 Tex. Civ. A. 
Bohs 82 SW 1061; International, etc., 
"Co. v. Villareal, 36 Tex. Civ. 
Ee, 82 SW 1063; Southern Kansas R. 
Cos, Vs pace; (Civ. A.) 80 SW_ 1038 
[rev 98 Tex. 438, 84 SW 814]; West- 
ern Union Tel. Co. v. Drake, 14 Tex. 
Civ. A. 601, 38 SW 632. 

Utah—Requa v. Daly-Judge Min. 
Co., 46 Utah 92, 148 P 448; Utah 
Assoc. of Credit Men v. Boyle Furni- 
ture Co., 39 Utah 518, 117 P 800. 

Vt.—In re Martin, 104 A 100; Ban- 
croft v. Cote, 90 Vt. 358, 98 A 915; 
Picknell v. Fulton, 89 Vt. 51, 94 A 
104; Newton v. American Car Sprink- 
ler Co., 88 Vt. 487, 92 A 831; White v. 
Central Vermont R. Co., 87 Vt. 330, 89 
A 618 [aff 238 U.S. 507, 35 SCt 865, 
59 L. ed. 1433, AnnCasi916B Gai 
Ide v. Boston, etc., R. Co., 83 Vt. 66, 74 
A 401; Lincoln v. ‘Central Vermont R. 
Go; 83 Vt. A187, 72 A 821, 137 AmSR 
998; Williams v. Norton, 81 ‘Vt. 1, 69 
A 146; Tinkham v. Stockbridge, 64 
Vt. 480, 24 A 761. 

Va.-—Shenandoah Valley -—L..& /T: 
Co. v. Murray, 120 Va. 563, 91 SE 740; 
Chesapeake, ete., R. Co. v. Mathews, 
144 Va, 123, 76 SE 288; Richmond v. 
Wood, 109 Va. 75, 63 SE 449; Black- 
wood Coal, ete., Co. v. James, 107 Va. 
656, 60 SE 90. 

Wash.—Hunter Tract. Impr. Co. v. 
Nisqually Catholic Bishop Corp., 98 
Wash. 112, 167 P 100, LRA1918A 297; 
Blackwell v. Seattle, 97 Wash. 679, 
167 P 538;-King County v. Joyce, 96 
Wash. 520, 165 P 399. 

Wis.—Ahearn v. Borngesser, 151 
Wis. 194, 138 NW 607; Berge v. Kit- 
tleson, 133 Wis. 664, 1i4 NW 125. 

“The rule which excludes testi- 
mony as to mere conclusions is both 
safe and salutary within its proper 
limitations; but if carried to an ex- 
treme of literal interpretation it 
would put the ban of incompetency 
upon all testimony, for every asser- 
tion of fact given by an alleged eye- 
witness is but the assertion of a 
conclusion drawn by him from the 
evidence of his senses, which may 
themselves be defective and create 
in his mind misleading impressions.’ 
Moyers v. Fogarty, 140 Iowa 701, 712 
119° NW 159. 

{a] Whether witness had arrived 
at conclusion.—A question asked of 
a witness to a will if he arrived at 
any conclusion whether’ testator 
comprehended the particular will was 
not objectionable as calling for the 
witness’ opinion or conclusion. In 
re Du Bois, 164 Mich. 8, 10, 128 NW 
1092 (‘The answer to the question 
imported no less and no more than 
the signature of the same witness to 
the will imported, which was that so 
far as appearances were noticed by 
the witness the testator appeared to 
understand what he was doing at the 
time of executing the will which the 
witness attested’’). 

26. Ark.—Chicago Mill., etc., Co. 
v. Ross, 99 Ark.-597, 139 SW 632. 


Cal.—Winslow v. Glendale Light, 


etc., Co., 12 Cal. A. 530, 107 P 1020. 


A. 172,. 
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extent, the statement of fact may still be received if 
separable from the inferences to which it gives rise 
in the mind of the witness.%° 
b. Facts Part of Common Stock of 
Where an inference is so usual, natu- 
ral, or instinctive as to accord with general experi- 
ence,*! its statement is received as substantially one 
of a fact—part of the common stock of knowledge.3? 


Fla.—Vaughan’s Seed Store v. 


| Stringfellow, 56 Fla. 708, 48 S 410. 


Ga.—Cedartown v. Brooks, 2 Ga. A, 


583, 59 SE 836. 

Iowa.—Zellmer v. McTaigue, 170 
Iowa 534, 153 NW 77; Patton v. San- 
born, 133 Iowa 650, 110 NW 1032. 

Ney.—Jos. Schlitz Brewing Co. v. 
Grimmon, 28 Nev. 235, 81 P 43. 

C.— Marthinson v. McCutchen, 
84 8. C. 256, 66 SE 120 

Tex.—Merriman v. Bialack, 57 Tex. 
Civ. A.-270, 122 SW 403; Gulf, etc., R. 
Co: tv Adams, (Civ. A.) 121 SW 876; 
Boston yv. McMenamy, 29 Tex. Civ. A’ 
272, 68 SW 201; ieee iT ae Fire 
Assoc. v. Jones, (Civ. A.) 40 SW 44. 

Vt.—Blunt v. Montpelier, ete., R. 
Co., 89 Vt, 152, 94 A 106; Ide v. Bos- 
ton, etc." R: Co., 83 Vt. 66, 74 A 401. 

[a] Tllustration. —In ane action 
against a railroad for loss of prop- 
erty by fire, a witness is entitled to 
testify that, on the occasion of the 
fire shortly before the injury, he saw 
nothing which could have caused the 
fire, unless it was caused by an en- 
gine. Ide v. Boston, etc, R. Co., 83 
ne Biel 74 A 401. 

7. Ala.—Brown v. State, 124 Ala. 
76. 27 S 250 

Ariz-— Buchman vi U.5S:, FA sArizs 
178, 89 P41 

Ga. pe NES os v. Griffin, 10 Ga. A. 
497, 73 SE 752. 

Towa.—Killeen v. Greve, 182 Iowa 
1382, 166 NW 731. 

Tex.—Ash v. Fidelity Mut. L. 
Assoc., 26 Tex. Civ. A. 501, 63 SW 944; 
Paul v. Chenault, (Civ. A.) 59 SW 
579; Galveston, etc., R. Co. v. Parrish, 
(Civ. A.) 43 Sw 536; Galveston, ete., 
Eve COs pve Sy hegaat 9 Tex. Civ. A. 
456, 29 SW 939 

28. Ala. —Southern Hardware, etc., 
Co. v. Standard Equipment Co., 165 
Ala. 582,51 8S te Curtis v. Hunt, 158 
Ala. 78, 48 S 59 

Towa.—Wiar 43 “Wabash R. Co., 162 
Towa 702, 144 NW 703; Patton v. San- - 
born, 133 Iowa 650, 110 NW 1032. 

N. C.—Brock v. Metropolitan L. 
Ins=s.Co., 256; N. .G21135 72.S Hh 213e 
ose epntate v. McDaniel, 39 Or. 161, 

Tex.—Arey v. St. Louis Sexthwest- 
ern R. Co., (Civ. A.) 170 SW 802. 

Wash.—Haggard v. Seattle, 61 
Wash. 499. 112 P 508. 

See also infra § 654. 

29. Stevens v. Leonard, 154 Ind. 
67, 56 NE 27, 77 AmMSR 446; Burleson 
Vv. "Reading, 110 Mich. 612, 68 NW 294. 

{a] Accordingly a woman: was not 
allowed to testify. that her husband 
“never let her have a cent.’ Burle- 
ee v. Reading, 110 Mich. 512, 68 NW 

30. Tilden v. Gordon, 34 Wash. 92, 
74 P 1016. 

31. Ala.—Smith v. Birmingham R., 
ete;,,.Coz- 41 Sis0gs 

Ark.—Chicago Mill, ete., 
Ross, 99 Ark. 597, 139 SW 632 

Colo.—Hanna v. Barker, 6 Colo. 303. 

Minn.—Swadner v. Schefcik, 124 
Minn. 269, 144 NW 958. 

Pa.—Graham v. Pennsylvania Co., 
139 Pa. 149, 21 A 151,12 LRA 298. 

Tex.—St. Louis Southwestern R. 
Co. v. Smith, (Civ.. A.) 153 SW 391; 
Freeman vy. Cleary, (Civ: A.) 136 SW 


‘Cou vs 


521; International, ete. R. Co. v. 
Benoni 33. Nex. Civ. A. 24, 75 SW 


Utah.—In re Miller, 36 Utah 228, 
102 P 996. 

32. Ala.—Patton v. State, 197 Ala. 
180, 72 S 401; Smith v. Bachus, 195 
Ala. 8, 70 S 261; Carter v. Tennessee 
Coal, ete., R. Co., 180 Ala. 367, 61 S 65; 
Selma St., etc., R. Co. v. Campbell, — 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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It is under this principle that an ordinary observer 
is permitted to identify and name objects seen or 
observed by him,?* which are so familiar to mankind 
in general that no special skill or training is required 
to identify them,°* and to summarize the result of 
-his observation of familiar phenomena.®® 

Complex or Collective Facts. 
statement may still remain one substantially of fact, 
although one of some complexity,® provided the 
mental process which immediately gives rise to the 
statement has been one of codrdinating separate 


[§. 613] ¢. 


158 Ala. 438, 48 S 378; Birmingham 
R., etc., Co. v. Martin, 148 Ala. 8, 42 
S 618; Central of Georgia R. Co. v. 
Keyton, 41 S 918; Birmingham R., ete., 
Co. v. Ellard, 135 Ala. 433, 33 S 276. 

Cal.—Polkinghorn We Riverside 
Portland Cement Co., 24 Cal. A. 6165, 
142 P 140. 

Ga.—Spiller-Beall Co. v. Hirsch, 18 
Ga. A. 450, 89 SE 587; Stiles v. Shed- 
den, 2 Ga. A. 317, 58 SE 515. 

Iowa.—Livingstone v. Dole, 167 NW 
639; Stokes v. Sac City, 151 Iowa 10, 
130 NW 786. 

Me.—Gray v. Maine Cent. R. Co., 
114 Me. 530, 96 A 1067. 

Mass.—Gagnon v. Sperry, etc., Co., 
206 Mass. 547, 92 NE 761; Robinson v. 
Fitchburg, etc., R. Co., 7 Gray 92. 

Mich.—Gungrich v. Anderson, 189 
Mich. 144, 155 NW 379. 

Minn.—Patterson v. Blatti, 133 
Minn. 23, 157 NW 717, LRA1916H 896, 
AnnCas1918D 63. 

Mo.—Lyman v. Dale, 262 Mo. 353, 
171 SW 352. : 

N. H.— Currier v. Boston, etc., R. 
Co., 34 N. H. 498. 

N. Y.—Miele v. Rosenblatt, 164 App. 
Div. 604, 150 NYS 3238; Shepard v. 
Metropolitan El. R. Co., 48 App. Div. 
452, 62 NYS 977 {aff 169 N. Y. 160, 62 
NE 151]; Harrigan v. Prendergast, 94 
Misc. 151, 157 NYS 1086. 

N. C.—Cross v. Seaboard Air Line 
RBCoset72i wNaA Cirl19;.,.90.SH-14; (iKi- 
vett v. Western Union Tel. Co., 156 
N. C. 296, 72 SE 888; State v. Peter- 
son, 149 N. C. 533, 68 SE 87; Britt v. 
Carolina Northern R. Co., 148 N. C. 
37, 61 SE 601; Bennett v. Carolina 
Mfg. Co., 147 N. C. 620, 61 SE 463. 

S. C.—Gilkerson vy. Atlantic Coast 
Line R. Co., 105 S. C. 132, 89 SE 549. 

Tex.—Great Eastern Casualty Co. 
v. Kelley, (Civ. A.) 194 SW 172; Kirby 
Lumber Co. v. Williams, (Civ. A.) 159 
SW 309; Ripley v. Wenzel, (Civ. A.) 
139 SW 897; Schauer v. Von Schauer, 
(Civ. A.) 188 SW 145; Houston, etc., 
R. Co. v. Johnson, (Civ. A.) 118 SW 
1150; Texas, etc., R. Co. v. Geiger, 55 
Tex. Civ. A. 1, 118 SW 179; Keck v. 
Woodward, 53 Tex. Civ. A. 267, 116 
SW 75; Kirby Lumber Co. v. Cham- 
bers, 41 Tex. Civ. A. 632, 95 SW 607. 

Va.—Richmond v. Wood, 109 Va. 
95, 68 SE 449. 

W. Va.—State v. Carr, 65 W. Va. 81, 
63 SE 766. 

Wis.—Schultz v. Frankfort Mar., 
etc., Ins. Co., 151 Wis. 537, 139 NW 
386, 48 LRANS 520. 

[a] Reason for rule.—‘To refuse 
to permit a witness to testify that 
one appeared ‘frightened’ or ‘insolent’ 
or ‘overbearing’ or ‘enraged’ has the 
effect of merely shutting out the testi- 
mony of all eye witnesses of these 
conditions who have not extraordin- 
ary powers of description. Cross- 
examination will in all such _ cases 
sufficiently disclose what basis the 
witness has for his conclusion.” 
Schultz v. Frankfort Mar., etc., Ins. 
Co., 151 Wis. 537, 550, 139 NW 386, 
43 LRANS 520. 

[b] Fact in issue—When a wit- 
ness testifies to his personal knowl- 
edge it is ‘just as competent to prove 
a fact directly in issue, as one inci- 
dentally involved.” Walsh v. Wash- 
ington Mar. Ins. Co., 32 N. Y. 427, 443. 

33. Ala.—Morris v. State, 124 Ala. 
44, 27 S 336; Dabney v. State, 113 Ala. 
38, 21 S 211, 59 AmSR 92. 

Cal.—Peo. v. Loui Tung, 90 Cal. 
STge tie ees 20d. 
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of reasoning.?" 


The 


be stated.%8 


Colo.—Denver, etc., R. Co. v. Beer, 
60 Colo. 147, 102 P 898. 

Ga.—Thomas v. State, 67 Ga. 460. 
ee egw hie v. Rice, 7 Ida. 762, 66 P 


Tll.— Chicago v. Dunham Towing, 
etc., Co., 161 Ill. A. 307; Cole v. East 
St. Louis, 158 Ill. A. 494. 

Me.—State v. Knight, 43 Me. 11. 


Mass.—Com.. v. Moinehan, 140 
Mass. 463, 5 NE 259. 
Miss.—Dillard v. State, 58 Miss. 


368. 

Mo.—State v. Robinson, 117 Mo. 
649, 23 SW 1066. 

N. H.—Currier v. Boston, etc., R. 
Co., 34 N. H. 498. 

N. J.—Murphy v. North Jersey St. 
R. Co., 81 N. J. L. 706, 80 A 3381, 35 
LRANS 592 [rev 73 A 1119]. 

N. Y.—Peo. v. Burgess, 153 N. Y. 
561, 47 NE 889. 

Porto Rico.—Peo. v. Lebron, 23 
Porto Rico 611, 614 [cit Cyc]. 

Tex.—Sebastian v. State, 44 Tex. 
Cr. 508, 72 SW 849. 

Utah.—Peo. v. Thiede, 11 Utah 241, 
39 P 887 [aff 159 U.S. 510, 16 SCt 62, 
40 L. ed. 2387]. 

Vt.—State v. Bradley, 67 Vt. 465, 
32 A 238. 

Va.—Richards v. Com., 107 Va. 881, 
59 SE 1104. 

W. Va.—State v. Welch, 36 W. Va. 
690, 15 SEH 419. 

[a] MAlcohol.—Sebastian v. State, 
44 Tex. Cr.-508, 72 SW 849. 

[b] Blood.—(1) Lightner v. State, 
195 Ala. 687, 71 S 469; Peo. v. Loui 
Tung, 90 Cal. 377, 27 P 295; Thomas v, 
State, 67 Ga. 460; State v. Rice, 7 Ida. 
762, 66 P 87; State v. Knight, 43 Mo. 
11; Com. v. Sturtivant, 117 Mass. 122, 
19 AmR 401; Dillard v. State, 59 Miss. 
868; State v. Robinson, 117 Mo. 649, 
23 SW 1066; Greenfield v. Peo., 85 N. 
Y. 75, 39 AmR 636; Peo. v. Thiede, 11 
Utah 241, 39 P 887; State v. Bradley, 
67 Vt. 465, 32 A 238; State v. Welch, 
36 W. Va, 690, 15 SE 419. (2) The evi- 
dence of an ordinary observer identi- 
fying blood is admissible, although 
entitled to less weight than the evi- 
dence of a chemist. Peo. v. Gonzalez, 
35 N., Y..49. 

fe] Bluing.—Morris v. State, 124 
Ala. 44, 27 S 336 (“something like 
bluing’’). 

{d] Chloroform.—Miller v. State, 
(Tex. Cr.) 50 SW 704 (identification 
by smell). 

[e] Gin.—Com. v. Timothy, 8 Gray 
(Mass.) 480. 

{[f] Hair.—Com. v. Dorsey, 103 
Mass. 412. 

{g] Hardpan.—Currier v. Boston, 
etc., R. Co., 34 N. H. 498. 

{h] Iee.—Murphy v. North Jersey 
St. R. Co., 81. N. J. L. 706, 80 A 331, 35 
LRANS 592 [rev 73 A 1119] (“looked 
like old ice’’). 

{i] Lager beer.—Com. v. Moine- 
han, 140 Mass. 463, 5 NE 250. 


{[j] Oil—Richards v. Com., 107 
Va. 881, 59 SE 1104. 
k] Pistol—Mayberry v. State, 


[k] 
10% Ala. 64501 8). 5021-9), 
{1] Powder burns.—Dabney  v. 
are 113 Ala. 38, 21 S 211, 59 AmSR 


[m] Whiskey.—(1) Harwell v. 
State, 12 Ala. A. 265, 68 S 500; Bor- 
ders v. Macon, 18 Ga, A. 333, 89 SE 
451; Marschall v. Laughran, 47 Ill. A. 
29; Com. v. Dowdican, 114 Mass. 257; 
Johnson v. State, (Tex. Cr.) 55 SW 818. 
(2) That one could smell whiskey all 
over the house is the statement of a 
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tacts into one more complicated rather than the 
deduction or induction of a new fact by a process 


The rule in this respect is that 


where numerous impressions of a more primary 
order are blended into a composite fact of more 
complex but still inevitably recognizable nature, 
and it is practically impossible to reproduce or 
adequately describe to the jury the primary facts 
on which the witness’ inference as to the existence 
of the ultimate fact is based, the ultimate fact may 


fact. Marschall v. Laughran, 47 Ill. 


34. Gantling vy. State, 40 Fla. 287; 
a3 S 857. See also cases supra note 

fa] Bloodstains.—An unskilled 
witness cannot testify that certain 
stains were blood, but may state their 
existence and _ color. Gantling v. 
State, 40 Fla. 237, 28 S 857. 

35. Cole v. Hast St. Louis, 158 111. 
A. 494; Nordlinger v. Manhattan R, 
Co., 77 Hun 311, 28 NYS 361; Lamb 
v. Southern R. Co., 86 S. C. 106, 67 SE 
958, 188 AmSR 1030; Missouri, etc., 
R. Co. v. Steele, 50 Tex. Civ. A. 634, 
110 SW 171. 

fal Ratt te Satur deste ene 
v. Southern R. Co., . C. 106, 67 SH 
958, 138 AmSR 1030. : 

_{b] Cutting off of lUght.—Nord- 
linger v. Manhattan R. Co., 77 Hun 


311, 28 NYS 361. 

{c] Sufficiency of lght.—Mis- 
souri, etc., R. Co. v. Steele, 50 Tex, 
Civ. A. 634, 110 SW 171. 

{d] State of the weather.—Cole 
MEISE ey Honan, 158 Ill. A. 494,55 

: a.—Floyd v. Pugh, 77 § 323; 
Alabama Great Southern a Nae e 
Flinn, 74 S 246; Southern R. Co. v. 
Hayes; -Ag4. Ala. 1945.69 asia 641 5 
Fireman’s Fund Ins. Co. v. Heliner, 
159 Ala, 447, 49 S 297, 17 AnnCas 793. 

Kan.—Bushey v. Coffman, 103 Kan, 
2095, 173. P 341. 

Mass.—Crosby v. Mutual Ben. L. 
Ins. Co., 221 Mass. 461, 109 NE 365. 

Mich.—Long v. Weare Tp., 195 
Mich. 706, 162 NW 332. 

Mo.—St. Louis v. McCully Constr. 
Co., (A.) 184 SW 939. 

Tex.—Houston Oil Co. v. Payne, 
(Civ. A.) 164 SW 886; American Rio 
Grande Land, etc., Co. v. Mercedes 
Plantation Co., (Civ. A.) 155 SW 286; 
St. Louis Southwestern R. Co. v. 
Lowe, (Civ. A.) 97 SW 1087; Long v. 
Red. River, etc., R. Co., (Civ. A.) 85 
SW 1048; Gatt v. Shive, (Civ. A.) 82 
SW _ 303; Southern Cotton-Oil Co. v. 
eee ese: 23 Tex. Civ. A. 12, 54 SW 

37. Mobile, ete, R. Co. v. Haw- 
kins, 163 Ala. 565, 584, 51 S 37; Hun- 
fe v. Davis, 128 Iowa 216, 103 NW 

“A witness may state a conclusion 
of fact; he is not required to state 
every fact separately from every 
other fact; he may state facts either 
separately or collectively. . .. 
is not only permissible for a witness 
to sometimes state a conclusion as to 
a fact, but often absolutely neces- 
sary that he do so, if he testify at all 
relative to the fact.’ Mobile, ete., 
R. Co. v. Hawkins, supra. a 

[a] “These conclusions of fact are 
denominated by our court ‘shorthand 
rendering of facts,’ to distinguish 
them from mere gratuitous opinions, 
motives, and conjectures of the wit- 
ness.”’ Mobile, etc., R. Co. v. Haw- 
kins, 163 Ala. 565, 585, 51 S 37. 

38. U. S.—Queenan v. Oklahoma, 190 
U.S. 548, 238 SCt 762, 47 L. ed. 1175 [aft 
TD OR 261 Ui ae scot ode Like ATs 24a): 
Hopt v. Utah, 120 U.S. 430, 7 SCt 614, 
30 L. ed. 708; Connecticut Mut. L. Ins. 
Co. v. Lathrop, 111 U.S. 612, 4 SCt 533, 
28 L. ed. 5386; American Agricultural 
Chemical Co. v. Hogan, 213 Fed. 416, 
130 CCA 52; Chicago, etc., R. Co. v. 
Hale, 176 Fed. 71, $9 CCA 379; South- 
ern Pac. Co. v. Bartine, 170 Fed. 725; 
U. S. Smelting Co. v. Parry, 166 Fed. 
407, 92 CCA 159; Semet-Solway Co. 
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Wilcox, 143 Fed. 839, 74 CCA 635 
Teertionas den 202 U. S. 617, 26 SCt 
764, 50 L. ed. 1173]; Robinson v. 
Louisville R. Co., 112 Fed. 484, 50 CCA 
357; Baltimore, etc., R. Co. v. Rambo, 
59 Fed. 75, 8 CCA 6. 

Ala.—Bell v. Seals Piano, etce., Co., 
78 S 806; Dominey v. Dowling-Martin 
Grocery Co., 76S 977; Louisville, ete., 

COs Ww. Lynne, 75 S 14; Phenix 
City Bank v. Taylor, 196 Ala. 665, 72 
S 264; Alabama Great Southern R. v. 
Foley, 195 Ala. 391, 70 S 726; Briggs 
v. Birmingham R., etc., Co., 194 Ala, 
273, 69 S 926; Perrine v. Southern 
Bitulithic Co., 190 Ala, 96, 66 S 705; 
Ward v. Lane, 189 Ala. 340, 66 S 499; 
Central of Georgia R. Co. v. Stephen- 
son, 189 Ala. 553, 66 S 495; Harbison- 
Walker Refractories Co. v. Scott, 185 
Ala. 641, 64 S 547; Louisville, ete, R. 
Co. v. Williams, 183 Ala. 138, 62 S 679, 
AnnCas1915D 483; Citizens’ Light, 
ete., Co. v. Lee, 182 Ala. 561, 62 S 199; 
Owen v. Alabama Great Southern R. 
Co., 181 Ala. 552, 61 S 924; Birmins- 
ham nee etc., Co. v. Saxon, 179 Ala. 
136, 59 S 584; Busbee v. Thomas, 175 
Ala. 108, 57 S 587; Birmingham [i= 
etc., Co. v. Fuqua, 174 Ala. 631, 56S 
578; Carpenter v. Walker, 170 Ala. 
659, 54 S 60, AnnCasi912D 863; St. 
Louis, ete. R. Co. v. Brantley, 168 
Ala. 579, 58 S 805; Pennsylvania Cas- 
ualty Co. v. Perdue, 164 Ala. 508,518 
352; Sloss-Sheffield Steel, eic., Co. v. 
Green, 159 Ala. 178, 49 S$ 301; Cohn, 
etc., Lumber Co. v. ‘Robbins, 159 Ala. 
289, 48 S 853; McCombs v. Stephen- 
son, 154 Ala. 109, 44 S 867; West 
Pratt Coal Co. v. “Andrews. 150 Ala. 
368, 43 S 348; Torry v. Krauss, 149 
me 200, 43 S 184; Owen v. McDer- 

, 41 ’s 730; Dorian v. Westery itch, 
140 Ala. 283, 37 S 382, 103 AmSR 35 
Shafer v. Hausman, 139 Ala. 237, 35 
S 691; Shrimpton v. Brice, 109 ‘Ala. 
640, 208 S 10; Birmingham Mineral R. 
Co. v. Wilmer, 97 Ala. 165, 11 S 886; 
Louisville, etc., 52a Os Oe Watson, 96 
Ala. 68, 8S 243; East See etc., 
R. Co. v. Watson, 90 Ala. 41, 7 S 813; 
South Alabama, etce., R. Co. v. Me- 
Lendon, 63 Ala. 266; ‘Avary v. Searcy, 
50 Ala. 54; Raisler v. Springer, 38 
Ala. 703, 82° AmD 736; Alabama Great 
Southern R. Co. v. Gerwin, 5 Ala. A. 
584, 59 S 553; Birmingham R., etc., Co. 
v. Long, 5 Ala. A. 510,59 S 382; Shaw 
v. Cleveland, 5 Ala. A. 333, 59 S 534; 
ate v. Mobile, etc., R. Co., (A.) 56 

Ark.—Bryant Lumber Co. v. Crist, 
87 Ark. 434, 112 SW 965; Kansas City 
Southern R. Co. v. Morris, 80 Ark. 
528, 98 SW 363, 10 AnnCas 618: St. 
Louis, etc., R. Co. v. Yarborough, 5€ 
Ark. 612, 30 Sw 515. 

Cal.—Vallejo, ete., R. Co. v. Reed 
Orchard Co., 169 Cal. 545, 147 P 238; 
Conlin v. Osborn, 161 Cal. 659, 120 Pp 
755; Los Angeles v. Hunter, 156 Cal. 
603, 105 P 755; Sampson v. Hughes, 
147 Cal. 62, 81 P 292; Nathan v. Diers- 
sen, 146 Cal. 68, 79 P 739; Raymond 
v. Glover, 122 Cal. 471, 55 P 398; 
Holland v. Zollner, 102 Cal. 633, 36 Pp 
hae 37 P 231; Healy v. Visalia, ete., 

Co., 101 Cal. 585, 36 P 125; Hough- 
v. Dickson, 29 Cal. A. 321, 155 
128; Spear v. San Francisco ‘United 
R. Cos., 16 Cal. A. 637, 117 P 956. 

Colo.—Brown v. Douglas County 
First Nat. Bank, 49 Colo. 393, 113 P 
ee Post v. Lang, 27 Colo. A. 325, 147 

P 441; McGraw v. Kerr, 23 Colo. A. 
163, 128 P 870. 

Conn.— Atwood v. Atwood, 84 Conn. 
169, 79 A 59, 37 LRANS 591; Nichols 
Vv. Wentz, 78 Conn. 429, 62 A 610; 
Spencer’s App., 77 Conn. 638, 60 A 289; 
Nesbit v. Crosby, 74 Conn. 554, 51 A 
550; Hamilton v. Smith, 74 Conn. 374, 
50 A 884; Vivian’s App., 74 Conn. 257, 
50 A 197; Carney v. Hennessey, 74 
Conn. 107, 49 A 910, 92 AmSR 199, 53 
LRA 699; Barber v. Manchester, 72 
Conn. 675, 45 A 1014; Dean v. Sharon, 
72 Conn. 667, 45 A 963: Chamberlain 
v. Platt, 68 Conn. 126, 35 A 780; 
Ryan v. Bristol, 63 Conn. 26, 27 A 309; 
Sydleman v. Beckwith, 43 Conn. 9; 
Clinton v. Howard, 42 Conn. 294; 
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Dunham’s App., 27 Conn. 192; Porter 
v. Pequonnoc Mfg. Co., 17 Conn. 249; 
Grant v. Thompson, 4’ Conn. 203, 16 
AmD 119. 

Del.—Martin v. eo ete., R. 
Co., 16 Del. 123, 42 A 4 

Fla.—Alford v. See i Fla. i, 36 

S 436; Higginbotham v. State, 42 Fila. 
573, 29 S 410, 89 AmSR 237. 

Ga.—Southern R. Co. v. Hutche- 
son, 136 Ga. 591, 71 SE 802; Hilliard 
v. King, 134 Ga. 817, 68 SE 649; At- 
lantic, etc., R. Co. v. Cordele, 128 Ga. 
293, 57 SE 493; City Electric R. Co, 
v. Smith, 121 Ga. 663, 49 SE 724; 
Sweeney v. Sweeney, 121 Ga. 293, 48 
SE 984; Southern Mut. Ins. Co. v. 
Hudson, 115 Ga. 638, 42 SE 60; Mill- 
edgeville v. Wood, 114 Ga. 370, "40 SE 
239; Ball v. Mabry, 91 Se 781, 18 SE 
64; Potts v. House, 6 Ga. 324, 50 AmD 

Connor y. Hodges, ? Ga. A. 153, 
ge SE 546. 

Ida.—Knauf v. Dover Lumber Co., 
20 Ida. 773, 120 P 157. 

Tll—Mahlstedt v. Ideal Lighting 
Co., 271 Tll. 154, 110 NE 795 [aft 193 
Til. A. 91]; Reinke v. Chicago Sani- 
tary Dist., 260 Ill. 380, 103 NE 236; 
Fitchburg Steam Engine Co. v. Pot- 
ter, 211 Ill. 138, 71 NE 933 [rev 110 
Tl. A. 430]; Mlinois Cent. Re Ho: wv: 
Prickett, 210 Tl. 140, T1 NE 435 [aff 
109 Ill. A. 468]; Illinois Cent. R. Co. 
v. Behrens, 208 Til. 20, 69 NE 796 
[aff 106 Ill. A. 471]; Chicago, ete., R. 
Co. v. Randolph, 199 Til. 126, 65 NE 
142; Western Stone Co. v. Musical, 
186 Til. 382, 63 NE 664, 89 AmSR ae 
Ring v. Lawless, 190 Tt. 520, 60 NE 
881; Entwistle v. Meikle, 180 I. — 
54 NE 217; West Chicago St. R. Co. v. 
Fishman, 169 Til. 196, 48 NH 447; 
Western Bottle Co. v. Dufner, 186 
Til. A. 235; Royls v. Chicago City R. 
Co., 182 Til. A. 486; Judejko v. Chicago 
City R. Co., 166 HL2As 140; McCauley 
v. Chicago City R. Co., 163 "Th. A. 176; 
Devine v. Mathis Bros. Co., 160 TL Ne 
122; Prout v. Martin, 160 Dl. A. 11; 
Bonato v. Peabody Coal €o., 156 Til. A! 
196 [aff 248 Il. 422, 94 NE 63]; Gar- 
rity v. Catholic Order of Foresters, 
148 Till. A. 189 [aff 243 Tl. 411, 90 NE 
753]; Savage v. Hayes Bros. Co., 142 
Ill, A, 316; Goddard v. Enzler, 123 Tl. 
A. 108 [aft 222 Til. 462, 78 NE 805]; 
Lake St. El. R. Co. v. Fitzgerald, 112 
Ill, A. 312; Swan v. Gilbert, 67 Til. A. 
236 [aff 175 Ill. 204, 51. NE 604, 67 
AmSR 208]. 

Ind.—Sievers v. Peters Box, etc., 
Co., 151 Ind. 642, 50 NE 877, 52 NB 
399; Louisville, ete., R. Co. v. Miller, 
141 Ind. 533, 37 NE 343; Carthage 
Turnp. Co. v. Andrews, 102 Ina. 138, 
1 NE 364, 52 AmSR 653; Indiana, etc., 
R. Co. v. Hale, 93 Ind. 79; Bennett v. 
Meehan, 83 Ind. 566, 43 AmR 78; 
Heston v. Dougan, 52 Ind. A. 40, 96 
NE 614; Garrett v. Winterich, 44 
Ind. A. 322, 87 NE 161, 88 NE 308.: 

Towa.— Weber v. Chicago, etec., R. 
Co., 151 NW 852; Big Grove Tp. In- 
dependent School Dist. No. 5 v. Solon 
Independent School Dist. No. 8, 162 
Iowa 686, 144 NW 592: Forsythe Vv. 
Kluckhohn, 161 Iowa 267, 142 NW 
225; Markley v. _Western Union Tel. 
Co., 159 Iowa 557, 141 NW 443; Bill- 
meyer v. Queen Mfg. Co., 150 Iowa 
318, 130 NW 115; Clark y. Johnson 
County. Tel. Co., 146 Iowa 428, 123 
NW 327; Mitchell v. Chicago, ete., R. 
sr 138 Iowa 283, 114 NW 622; Fritz 

Chicago Grain, ete., Co., 136 Iowa 
899, 114 NW 193; Kesselring v. Hum- 
mer, 130 Iowa 145, 106 NW 501; Baker 
Vv. Oughton, 130 Iowa 35, 106 NW 
272; Rothrock v. Cedar Rapids, 128 
Towa 252, 103 NW 475; Campbell v. 
Park, 128 Iowa 181, 101 NW 861, 104 
NW 799; Robinson v. Halley, 124 
Iowa 443. 100 NW 328; Craig v. Wa- 
bash R. Co., 121 Iowa 471, 96 NW 965; 
Trott v. Chicago, ete.,, R. Co., 115 
Iowa 80, 86 NW 33, 87 ‘NW 722: Ste- 
wart ay: Anderson, 111 Towa 329, 82 
NW 770; Yahn v. Ottumwa, 60 Towa 
429, 15 NW 257; Bills v. Ottumwa, 35 
Towa 107; Phillips v. Starr, 26 Iowa 

Kan.—Root v. Cudahy Packing Co., 
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Ani- | mals. A witness has been permitted to state where 


88 Kan. 413, 129 S 147 [reh den 89 
Kan. 8, 129 P 1199]; Mensing v. 
Wright, 86 Kan. 98. 119 P 374; Elee- 
tric Plaster Co. v. Blue Rapids City 
Tp., 77 Kan. 580, 96 P 68; White v. 
White, 76 Kan 82, 90 P1087: Missouri, 
ete., Tel. Co. vy. Vandevort, 67 Kan.- 
269, 72 P TT1; Atchison, ete., R. Co. 
v. Miller, 39 Kan. 419, 18 P 486; Par- 
sons v. Lindsay, 26 Kan. 426. 

Ky.—Smith v. Middlesboro Elec- 
tric Co., 164 Ky. 46, 174 SW _ 773, 
AnnCasi$17A 1164; DeHaven v. Dan- 
ville Gas Light Co., 150 Ky. 241, 150 
SW 322. 

Me.—Fayette v. Chesterville, W7 
Me. 28, 52 AmR 741. 

Md.—W hite Auto. Co. v. Dorsey, 119 
Md. 251, 86 A 617; Harris v. Consoli- 
dation Coal Co., 411 Ma. 209, 73 A 
805; Baltimore Belt R. Co. v. Sattler, 
102 Md. 595, 62 A 1125, 64 A 507: 
Davis v. State, 38 Md. 15; Townshend 
v. Townshend, 7 Gill 10. 

Mass.—Eldredge v. Barton, 122 NE 
272; Gordon vy. Marlborough First 
Universalist Soc., 217 Mass. 30, 104 
NE 448; Jeddrey v. Boston, etc., St. R. 
Co., 198 Mass. 232, 84 NE 316; Bever- 
ley vy. Boston El. R. Co., 194 Mass. 
450, 80 NE 507; May v. Bradlee, 127 
Mass. 414; Com. v. Sturtivant, 117 
Mass, 122, 19 AmR 401; Parker v. 
Agu. etc., Steamboat Co., 109 Mass, 

Mich.—Sullivan’ v. Truszkowski, 
185 Mich. 17, 151 NW 665, LRA1918D 
617; Rogers v. Kee, 171 Mich. 551, 
137 NW 260; Anthony vy. Cass County 
Home Tel. Co., 165 Mich. 388, 130 NW 
659; McDonald v. City Electric R. Co., 
144 Mich. 379, 108 NW 85; Noller v. 
Wright, 138 Mich. 416, 101 NW 553; 
Underwood v. Waldron, 33 Mich. 232: 
Beaubien v. Cicotte, 12 Mich. 459. 

Minn.—Plaude v., Mississippi, etc., 
Boom Co., 168 NW “600; Patterson v. 
Blatti, 133 Minn, 23, 157 NW 717, 
LRAISI6E 896, AnnCasi918D 63; Me- 
Killop v. Duluth St. R. Co., 53 Minn. 
532, 55 NW 739. 

Mo.—Heinbach v. Heinbach, 274 
Mo. 301, 202 SW 1123; Riley v. "Inde- 
pendence, 258 Mo. 671, 167 SW. 1022, 
AnnCas1$15D 748; McAnany v. Hen- 
rici, 238 Mo. 103, 141 SW 633; Meily v. 
St. ‘Louis, etc, R. Co., 215 Mo. 567, 114 
SW 1013; Julian v. Kansas City ‘Star 
Co., 209 Mo. 35, 107 SW 496; Combs 
Vv. Rountree Constr. Co., 205 Mo. 367, 
104 SW 77; Elsner v. Supreme Lodge, 
K. L. H., 98 Mo. 640, 11 SW 991; Eyer- 
man y. Sheehan, 52’ Mo. 221; Davis v. 
Metropolitan St. R. Co., 188 Mo. A. 
128, 176 SW 1067; Thomas v. St. 
Louis, ete., R. Co., 187 Mo. A. 420, 
173 SW 728; Veiss v. United R. Co., 
184 Mo. A. 30, 167 SW 615; Gabbert v. 
Bvans, 184 Mo. A. 283, 166 SW 635; 
Aurora v. Fireman’s Fund, Ins. Ca., 
180 Mo. A. 263, 165 SW 357; Miniea v. 
St. Louis Cooperage Co., 175 Mo. A, 
$1, 157 SW 1006; Kirchof v. United R, 
Co., 155 Mo. A. 70, 185 SW 98; Stand- 
ley v. Atchison, etc., R. Co., 121 Mo. 
A. 537, 97 SW_ 244; Kohr v. Metro- 
politan St. R. Co., 117 Mo. A. 302, 92 
Sw eis Leavell v. Leavell, 114 Mo. 
A. 24, 89 SW 55; Taylor v.. Jackson, 
83 Mo. A. 641; Walker v. Davis, 83 
Mo, A. 374; Guffey v. Hannibal, ete., 
R. Co., 53 Mo. A. 462. 

Mont.—Buls v. Northern Pac. R. 
Co., 42 Mont. 471, 113 P 472; Copen- 
haver v. Northern Pac. R. Co., 42 
Mont. 453, 113 P 467; Porter v. Haw- 
kins, 27 Mont. 486, Ti P 664. 

Nebr.—Maxson y. J. I. Case Thresh- 
ing Mach. Co., 81 Nebr. 546, 116 NW 
281, 16 LRANS 9638; Horst v. Lewis, 
71 Nebr. 365, 96 NW 1046, 193 NW 
460; Russell v. State, 66 Nebr. 497, 
92 NW 751; Read v. Valley Land, etc., 
Co., 66 Nebr. 423, 92 NW 622; Bee Pub. 


Co. v. World Pub. Co., 59 Nebr. 713, 
82 NW 28; Schlencker v. State, 9 
Nebr. 241, I NW 857. 


Nev.—McLeod v. Miller, 153 P 566. 

N. H.—Piper v. Boston, etc., R. Co., 
75 N. H. 228, 72 A 1024; Hardy v. Mer- 
rill, 56 N. H. 227, 22 AmR 441; State 
v. Pike, 49 N. H. 399, 6 AmR 533. 

N. J.—State v. Laster, 71 N. J. L. 


For later cases,developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 614-615] ~ 


and by whom an anima! was raised;®® the condition 
of cattle*® on delivery by a carrier;*t whether the 
temper of the animals was good or bad;*? that a mule 
was gentle ;** that a horse was a ‘‘bad actor,’’#4 or a 


good safe driving horse;*® that 


frightened ;*° that a new object in a highway was 
likely to frighten horses;*? and that a horse had a 


‘‘nice round hoof.’’48 


[§ 615] (2) Business and Conduct Thereof. 


586, 60 A 361; In re Vanauken, 10 N. 
Bf a. 186. : SEY tors 

. M.—Skala v. New York L. Ins. 
Co., 24 N. M. 78, 172 P 1046. 

N. Y.—Ramapo Mfg. Co. v. Mapes, 
216 N. Y. 362, 110 NE 772 [rev 159 
App. Div. 916, 144 NYS 1141]; Little- 
john v. Shaw, 159 N. Y. 188, 53 NE 
810; Clapp v. Fullerton, 34 N. Y. 190, 
90 AmD 681; DeWitt v. Barly, 17 N. 
‘Y. 340; Clark v. Baird, 9 N. Y. 183; 
Hall v. New York Tel. Co., 168 App. 
Div. 396, 153 NYS 22; Sturgis v. Fifth 
Ave. Coach Co., 122 App. Div. 658, 107 
NYS 270; Beers v. West Side R. Co., 
101 App. Div. 308, 91 NYS 957; Ward 
v. St. Vincent’s Hospital, 78 App. Div. 
317, 79 NYS 1004; Voisin v. Com- 
mercial Mut. Ins. Co., 60 App. Div. 
139, 70 NYS 147; Lazarus v. Ludwig, 
45 App. Div. 486, 61 NYS 365; In re 
Schmidt, 139 NYS 464; Rochester, 
ete.,, R. Co. v. Budlong, 10 HowPr 
289; New York v. Pentz, 24 Wend. 
668; McKee v. Nelson, 4 Cow. 355, 15 
AmD 884. 

N. C.—Hudson v. Seaboard Air 
Line R. Co., 176 N. C. 488, 97 SE 388; 
Tilghman v. Seaboard Air Line R. 
Co., 167 N.C. 1638, 88 SE 315, 1090 
[rev on other grounds 237 U. S. 499, 
35 SCt 653, 59 L. ed. 1069]; Ives v. 
New Bern Lumber Co., 147 N. C. 306, 
61 SE 70; Whitaker v. Hamilton, 126 
N. C. 465, 35 SH 815; Clary v. Clary, 
24 N. C. 78. 

N. D.—Hintz v. Wagner, 25 N. D. 
110, 140 NW 729. 

Oh.—Shelby v. Clagett, 46 Oh. St. 
549, 22 NE 407, 5 LRA 606; Baltimore, 
ete., R. Co. v. Schultz, 43 Oh. St. 270, 
1 NE 324; Stewart v. State, 19 Oh. 302, 
53 AmD 426; The Steamboat Clipper 
v. Logan, 18 Oh. 375; Palmer v. Cowie, 
27 Oh. Cir. Ct. 617; Michigan Cent. R. 
‘Co, v. Waterworth, 21 Oh. Cir. Ct. 495, 
11 Oh. Cir. Dec. 621; Baltimore, ete., 
Ry COmLy.2Viale HOE 2) Ob. Cir. Ct, 
337, 12 Oh. Cir. Dec. 106; Cleveland, 
rete... Co,.Vve Ullom, 20..Oh. .Cir., Ct; 
512, 11 Oh. Cir. Dec. 321; Baltimore, 
etek. |Cosav. Stoltz, 18'-Oh.; Cir. Ct. 
93, 9 Oh. Cir. Dec. 638; Lake Shore, 
etc., R. Co. v. Gaffney, 9 Oh. Cir. Ct. 
32, 6 Oh. Cir. Dec. 94. 

Ok1.—St. Louis, etc., R. Co. v. Wel- 
don, 39 Okl. 369, 1385 P 8. 

Or.—Weiss v. Kohlhagen, 58 Or. 
144, 113 P 46; In re Roach, 50 Or. 179, 
92 P 118; Portland First Nat. Bank v. 
Philadelphia Fire Assoc., 33 Or. 172, 
63 P 8. 

Pa.—Fay v. Meore, 261 Pa. 437, 104 
A 686; Folkman v. Lauer, 244 Pa. 605, 
91 A 918; Whitaker v. Campbell, 187 
Pa. 113, 41 A 38; Cookson v. Pittsburg, 
etc., BR. Co., 179 Pa. 184, 36 A 194; 
Graham v. Pennsylvania Co., 139 Pa. 
149, 21 A 151, 12 LRA 293; Philadel- 
phia v. Dobbins, 24 Pa. Super. 136. 

R. I.—Wilson v. New York, etc., R. 
- Co., 18 R. I. 491, 29 A 258. 

Ss. C.—Dent v. South-Bound R. Co., 
61 S. C. 329, 39 SE 527; Easler v. 
Southern R. Co., 59 S. C. 311, 37 SE 
938; WVirginia-Carolina Chemical Co. 
v. Kirven, 57 S. C. 445, 35 SE 745; 
Jones v. Fuller, 19 S. C. 66, 45 AmR 


761. 

Ss. D.—Brady v. Shirley, 18 S. D. 
608, 101 NW 886, 5 AnnCas 972. 

Tenn.—Cumberland Tel., ete., Co. v. 
Dooley, 110 Tenn. 104, 72 SW 457; 
Dove v. State, 3 Heisk. 348; Norton 
v. Moore, 3 Head 480; Gibson v. Gib- 
son, 9 Yerg, 329; Jones v. Galbraith, 
(Ch. A.) 59 SW 350. 

Tex.—Houston, ete., R. Co. v. Hab- 
erlin, 104 Tex. 50, 133 SW 873 [an- 
swering cert questions (Civ. A.) 125 
SW 107]; Gulf, etce., R. Co. v. Hepner, 


EVIDENCE 


an animal’ was 


[22C/3.] 533 


A witness has been permitted to state the existence 
of a market for farm products at a particular 
place,*® that an accouut is correct,®° or was correctly 
kept;5? that the authority of a traveling salesman 
of a corporation was limited to his taking orders 
subject to approval by the corporation;®? that the 
purpose of the witness, an agent, in sending an order 


to his prnicipal was ‘‘for confirmation;’’®® that 


83 Tex. 136, 18 SW 441; International, 
etc., R. Co. v. Klaus, 64 Tex. 293; Mis- 
s6ouri, etc., R. Co. v. Gilcrease, (Civ. 
A.) 187 SW 714; Houston Packing Co. 
v. Dunn, (Civ. A.) 176 SW 634; Kirby 
Lumber Co. v. Williams, (Civ. A.) 159 
SW _ 309; Kansas City, etc., R. Co. v. 
Beckham, (Civ. A.) 152 SW 228; St. 
Louis, ete., R. Co. v. Wood, (Civ. A.) 
147 SW 283; Gulf, etc., R. Co. v. Ab- 
bott, (Civ. A.) 146 SW 1078; Big Val- 
ley Irr. Co. v. Hughes, (Civ. A.) 146 
SW 715; Freeman v. Grashel, (Civ. 
A.) 145 SW 695; Gulf, ete., R. Co. v. 
Davis, (Civ. A.) 139 SW 674; Cohen v. 
Rittimann, (Civ. A.) 139 SW 59; Hous- 
ton, etc., R. Co. v. Ellis, (Tex. A.) 134 
SW 246; Cochran v. Casey, (Civ. A.) 
128 SW 1145; Galveston, etc., C. Co., 
v. Jones, (Civ. A.) 123 SW 737; Mis- 
souri, etc., R. Co. v. Steele, 50 Tex. 
Civ. A. 634, 110 SW 171; Bryan Press 
Co. v. Houston, ete., R. Co., (Civ. A.) 
110 SW 99; Metropolitan L. Ins. Co. v. 
Wagener, 50 Tex. Civ. A. 233, 109 SW 
1120; St. Louis Southwestern R. Co. 
v. Hall, (Civ. A.) 106 SW 194; Com- 
merce Milling, ete., Co. v. Gowan, 
(Civ. A.) 104 SW 916; Morgan v. Bar- 
ber, (Civ. A.) 99 SW 730; Chicago, etc., 
R. Co. v. Hiltibrand, 44 Tex. Civ. A. 
614, 99 SW 707; Texas, etc., R. Co. v. 
Stewart, 43 Tex. Civ. A: 399, 96 SW 
106; Beaumont Tract. Co. v. Dilworth, 
(Civ. A.) 94 SW 352; Tuttle v. Moody, 
(Civ. A.) 94 SW 134; Pullman Co. v. 
Norton, (Civ. A.) 91 SW 841; Citizens’ 
R. Co. v. Robertson, 41 Tex. Civ. A. 
324, 91 SW 609; Houston, etc., R. Co. 
v. Fanning, 40 Tex. Civ. A. 422, 91 SW 
344; Chicago, ete., R. Co. v. Jones, 39 
Tex. Civ. A. 480, 88 SW 445; McCabe 
v. San Antonio Tract. Co., 39 Tex. Civ. 
A. 614, 88 SW 3887; Krueger v. Bren- 
ham Furniture Mfg. Co., 38 Tex. Civ. 
A. 398, 85 SW 1156; Texas, etc., R. Co. 
v. White, 35 Tex. Civ. A. 521, 80 SW 
641; Gulf, ete., R. Co. v. Miller, :35 
Tex, Civ. A. 116,79 Sw 1109 [aft 98 
Tex. 270, 83 SW 182]; Texas, etc., R. 
Co. v. Mortensen, 27 Tex. Civ. A. 106, 
66 SW 99. 

Utah.—In re Miller, 36 Utah 228, 
102 GP 4996- : 

Vt.—Bishop v. Readsboro Chair 
Mfg. Co., 85 Vt. 141, 81 A 454, 36L.RA 
NS 1171, AnnCas1914B 1163; Mathew- 
son v. Mathewson, 81 Vt. 173, 69 A 
646, 18LRANS 300; Fulsome v. Con- 
cord, 46 Vt. 135; Bates v. Sharon, 45 
Vt. 474; Cavendish v. Troy, 41 Vt. 
99; Cram-v. Cram, 33 Vt. 15; Clif- 
ford v. Richardson, 18 Vt. 620; Morse 
y. Crawford, 17 Vt. 499, 44 AmD 349; 
Lester v. Pittsford, 7 Vt. 158. 

Va.—Shenandoah Valley L. & T. 
Co. v. Murray, 120 Va. 563, 91 SE 
140; Virginia Coal, ete., Co. v. Ison, 
114 Va. 144, 75 SE 782; Hot Springs 
Lumber, etc., Co. v. Revercomb, 110 
Va. 240, 65 SE 557; South, etce., R. 
Co. v. Mann, 108 Va. 557, 62 SE 354: 
Richards v. Com., 107 Va. 881, 59 SE 
1104; Tyler v. Sites, 90 Va. 539, 19 
SE 174. 

Wash.—Tacoma, ete., Lumber Co. 
v. Field, 170 P 360; Taylor ,v. Kidd, 
72 Wash. 18, 129 P 406; Peterson v. 
Seattle Tract. Co., 23 Wash. 615, 63 
P 539, 65 P 548, 53 LRA 586. 

W. Va.—Starcher v. South Penn 
Oil Co., 81 W. Va. 587, 95 SE 28; 
Britton v. South Penn Oil Co., 73 W. 
Va. 792, 81 SE 525; Walker v. Stro- 
snider, 67 W. Va. 39, 67 SE 1087, 21 
AnnCas 1 

Wis.—Cook v. Doud, 147 Wis. 271, 
133 INW 40; Zarnik v. C. Reiss Coal 
Co., 1383 Wis. 290, 1183 NW 752; Ode- 
gard v. North Wisconsin Lumber Co., 
130 Wis. 659,110 NW 809; U. S. Heater 
Co. v. Jenss, 128 Wis. 162, 107 NW 


one’s books were kept according to the usual busi- 


293; Daly v. Milwaukee, 103 Wis. 
588, 79 NW _ 752; Knoll vy. State, 55 
Cee pice aye ae eS AmR 704, 

yo.—Union Pac. R. Co. v. Gilland 
4 Wyo. 395, 34 P 953. 

“The general rule is that opinion 
evidence may be received where it is 
the best that can be had, or where 
the situation, facts and events can- 
not be adequately reproduced or de- 
scribed to the jury.” Missouri, ete., 
Tel. Co. v. Vandevort, 67 Kan. 269, 
(PA deat oy pats 

“When, however, a subject is re- 
levant to the matter in suit, and the 
lay witness has had the means and 
opportunity of acquiring knowledge 
of the subject through the use of his 
senses, and the impression or opin- 
ion is formed from constituent facts 
and conditions which are so numer- 
ous or so complicated as to be incap- 
able of separation, or so evanescent 
in character they cannot be fully 
recollected or detailed or described 
or reproduced, so as to give the trier 
the impression they give the witness, 
or so as to enable the trier to draw 
a fair inference from such facts and 
conditions, he may be permitted to 
testify to the impression or conclu- 
sion obtained by him from them, 
leaving it to the cross-examination 
to develop the foundation for the 
impression or conclusion.” Atwood 
v. Atwood, 84 Conn. 169, 178, 79 A 59, 
37 LRANS 591 [quot Guerra v. San 
Antonio Sewer Pipe Co., (Tex. Civ. 
A.) 163 SW 669, 672]. 

fa] Reason for rule.—‘Such evi- 
dence has been said to be competent 
from necessity, on the same ground 
as_the testimony of experts, as the 
only method of proving certain, facts 
essential to the proper administration 
of justice.’”” Com. v. Sturtivant, 117 
Mass. 122, 1382, 19 AmR 401. 

39. Jones v. State, 64 Fla. 92, 59 
S 892, LRA1915B 71. 

40. Gulf, etc., R. Co. v. Kimble, 
49 Tex. Civ. A, 622, 626, 109 SW 234 
(‘in bad condition,” “hard lookers,” 
“in very bad shape’’). 

41. Southern R. Co. v. Proctor, 3 
Ala. A. 413, 57 S 513. \ 

42. Cole v. East St. Louis, 158 
. A. 4945 

43. Alabama Cons., Coal etc., Co. 
v. Cowden, 175 Ala. 108, 56 S 984. 

44. Dyer v. People’s Ice Co., 188 
Mich. 203, 154 NW 185. 

45. Simoneau, v. Keene WPlectric 
R,_ Con Sen. EL. S60, 00 RAr Ooms 

46. Ward v. Meredith, 220 Ill. 66, 
77 NE 118 [aff 122 Ill. A. 159]; Mike- 
sell v. Wabash R. Co., 134 Iowa 736, 
112 NW 201; St. Louis Southwestern 
Ba Cor Wi ballk > (Pex) Cive A020. 
SW 194. 


{al Horse.— Ward v. Meredith, 
ie 66, 77 NE 118 [aff 122 Ill. A. 
[b] Team of horses frightened by 


locomotive.—St. Louis Southwestern 
ee v. Hall, (Tex. Civ. A.) 106 SW 
194. 

a ide Clinton v. Howard, 42 Conn. 
4 


a 


48. Palmer v. Cowie, 27 Oh. Cir. 
take 


49. American Rio Grande Land, 
ate., Co. v. Mercedes Plantation Co., 
(Tex. Civ. A.) 155 SW 286. 


50. Shrimpton v. Brice, 109 Ala. 
640, 20°S 10. 
51. Citizens’ Trust Co. v. Tindle, 


(Mo. A.) 194 SW 1066. 

52. Gould v. Gates Chair Co., 147 
Ala. 629, 41 S 675. 

53. Bybee v. Embree-McLean Car- 
riage Co., (Tex. Civ. A.) 135 SW 203. 
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ness system in similar enterprises;°4 the duties of a 
foreman,°> who controlled workmen;** and that an 
employee hired and discharged other employees.*? 

[§ 616] (3) Contracts, Sales, and Mortgages. 
A witness has been permitted to state the fact of 
agreement ;° what an agreement was;°° whether he 
consented to a variation of a contract to which he 
was a party ;°° that a sale! or purchase®? was made; 
whether he was.the purchaser of property in dis- 
pute;°* that he bought the logs on certain land cut 
by a purchaser of standing timber, but not removed 
within the time fixed for the cutting and removal of 
timbers ;°* that he was ready, willing, and able to 
comply with the terms of sale of certain property ;®° 
that he never received or accepted a deed; 
whether he knew that an amount due on a mortgage 
was correct ;°’ and whether money was lent or paid 
by one party to a contract to the other.®® 

[§ 617] (4) Health and Physical Condition.°9 
A witness has been permitted to state the preva- 
lence of health or sickness in a neighborhood ;7° the 
prior health of another;*1 the appearance of a per- 
son who had received an injury ;*? and that a person 
talked as if he had difficulty in breathing.’ 


54, German F. Ins. Co. v. Walker, 
(Tex. Civ. A.) 146 SW_ 606. : 

55. Western Stone Co. v. Musical, 
196 Ill. 382, 63 NE 664, 89 AmSR 325; 
Kirby Lumber Co. v. Chambers, 41 [a] 
Tex. Civ. A. 632, 95 SW 607. 

56. Majors v. Connor, 162 Cal. 131, 
T20SP* 271. ‘ 77. 

57. Kirby Lumber Co. v. Will- 
jams, (Tex. Civ. A.) 159 SW 309. 

58. Roberts_v._Roberts,-91 lowa 
228, 59 NW 25; Week v. Rawie, 48 
Ind. A. 599, 96 NE 206. 

59. Shafer v. Hausman, 139 Ala. 


Tex.—O’Farrell 


Hawley v. Bond, 
NW 464; 
Canal, ete., Co., 


EVIDENCE 


. sonal.7® 


Lawson _v. 
(Tex. Civ. A.) 185 
SW 600; Campbell v. Peacock, (Tex. 


[§§ 615-620 


[§ 618] (5) Indebtedness. While a witness 
may state the simple fact that another was indebted 
to him at a particular time,’ he cannot testify as to 
the existence of an indebtedness which arises, if at 
all, as the legal effect of a proved or admitted state 
of facts.7 ; 

[§ 619] (6) Ownership. A witness has been 
permitted to testify that he was the owner of cer- 
tain property’® and to answer a question as to who 
was the owner ‘of property,’? either real’® or per- 
On the other hand, however, it has been 
held that the impression or knowledge of witnesses 
as to the ownership of property is not admissible,°° 
and that a witness cannot state to the jury his opin- 
ion or conclusion that he has a valid title to land,®? 
or that he is the owner of land.8?. Of course a wit- 
ness cannot testify as to ownership where he has 
not the necessary knowledge.8? 

[§ 620] (7) Possession. While a witness has 
been permitted to state who was in possession of 
property,®* it has also been held that testimony as 
to possession should be rejected as a conclusion,®5 
and a court has refused to permit a witness to tes-. 


tify that his possession of land was exclusive.®¢ 
Hawley v. Bond, 20 S. D. 215, 105 NW 


v. O’Farrell, 56. 
Tex. Civ. A. 51, 119 SW 899. 
Promissory note.—Schauer v. 
Von Schauer, (Tex. Civ. A.) 138 SW 
145. 


Rasco v. Jefferson, 142 Ala. 705, 
88 S 246; Winslow v. Glendaie Light, 
etc., Co., 164 Cal. 688, 690, 130 P 427; 


of the other thousand facts about 
which witnesses are permitted to tes-* 
tify to directly.” Jantzen v. Emanuel 
German Baptist Church, supra. 

80. Tillman v. Bomar, 134 Ga. 660, 
68 SE 504; Watt v. German Sav. 
Bank, (Iowa) 165 NW 897; Chase v. 
New York Cent., etc., R. Co., 208 Mass. 
137, 94 NE 377; Continental Ins. Co. v. 
Cummings, (Tex. Civ. A.) 95 SW 48. 
Sse Dir 215,205 {a] Equitable title. —=It is: not 

Port Arthur] competent to ask a witness to state 
where the equitable title to land is, 
if he knows. Tillman v. Bomar, 134 


PeBYLS BS) Bul 

60. Providence Mach. Co. 
Browning, 72 S. C. 424, 52 SE 117. 

61. Indiana Ins, Co. v. Glenn, 13 
Ind. A. 534, 40 NE 151. : 

62. Voisin v. Commercial Mut. 
Ins. Co., 60 App. Div. 139, 70 NYS 
149. 

68. Driver v. King, 145 Ala, 585, 
40 S 315. 

64 Frank Hitch-Lumber Co. v. 
Brown, 160 N. C. 281, 75 SH 714. 

65. Clark v. Wilson, 41 Tex. Civ. 
A. 450, 91 SW 627 (action by broker 
for commissions). Y 

66. joe te ad v. Dignan, 128 Iowa 
722,105 NW 209. 

67. Baker v. Lauderdale, 14 Ala. 
A. 244, 69 S 299. 

68. Birmingham Paint, etc., Co. 
v. Gillespie, 163 Ala. 408, 50 S 10382. 
69. Of witness see infra § 710. 

70. Tvans v. Peo., 12 Mich. 27. 
71. St. Louis Southwestern R. Co. 
v. Lowe, (Tex. Civ. A.) 97 SW_1087. 
72. West Chicago St. R. C 
Kennedy-Cahill, 165 Ill. 496, 46 


Vv. 


ee ease v. Deerfield Tp., 187 
Mich. 206, 153 NW 918 (although the 
statement wes mace in ony te a 

tion callin or an opinion). 
a7. Richards, v. Herald Shoe Co., 
145 Ala, 657, 39 S 615. 

75. Western Union Tel. Co. v. 
Merrill, 144 Ala. 618, 39 S 121, 113 
AmSR 66. 

Conclusions of law generally see 
i § 731. 
ne. rain eiyend v. Patterson, 190 

a. 48, 66 S 664. ; 
Ie ack peal) Co. v. Hirsch, 18 
Ga. A. 450, 89 SE 587. | 

Towa.—Luther v. Ullritch, 182 Iowa 
745, 166 NW 85. j 

N. Y.—Lipschitz v. Halperin, 53 
Misc. 280, 103 NYS 202. 

Ss. D—Hess v. South Dakota Cent. 
R. Co., 30 S..D. 538, 139 NW 3384; 


Civ. A.) 176 SW 774. ; 

“If the ownership of a piece of 
land is not in issue, it is not ob- 
jectionable to ask the witness who 
owns that land. . . . It is buta 
time-saving method of presenting the 
truth upon a matter not controvert- 
ed.” Winslow v. Glendale Light, etc., 
Co., supra. ; 

[a] Not legal conclusion.—‘‘State- 
ments as to who is the ownér of 
property are not necessarily legal 
conclusions, but are statements of 
facts.” Campbell vy. Peacock, (Tex. 
Civ. A.) 176 SW 774, 777. 

78. De Wolf v. Williams, 69 N. Y. 
621 [foll Parmele Co, v. Haas, 171 N. 
Y. 579, 64 NE 440]. 

79. Ala.—Dickey v. Vaughn, 73 S 
507; Steiner v. Tranum, 98 Ala. 315, 
13 S 365; Hagin v. Shoaf, 9 Ala. A. 


300,°638 S 764. 
Griffin, 10 Ga. A. 


Ga.—Brooks v. 
497, 73 SE 752. 

Ill.—Maginnis v. Hartford F. Ins. 
Co., 160 Ill. A, 614. 

Kan.—Hays City First Nat. Bank 
v. Robinson, 93 Kan, 464, 144 P 1019, 
AnnCas1916D 286. 

Mo.—Strothers v. McFarland, *(A.) 
194 SW 881. 

N. Y.—Bunke v. New York Tel. Co., 
110 App. Div. 241, 97 NYS 66 [aff 188 
N. Y. 600 mem, 81 NE 1161 mem]. 

N. D.—Olson v. O’Connor, 9 N. D 
504, 84 NW 351, 81 AmSR 595. 

Okl.—Ft. Smith, etc., R. Co. v. Win- 
ston, 40 Okl. 173, 1386 P 1075; Jantzen 
v. Emanuel German Baptist Church, 
27 Okl. 473, 479, 112 P 1127, AnnCas 
19126 659. 

“Ownership of personal property is 
a, fact to which a witness may testify. 
On cross-examination, such witness 
can be required to state the particu- 
lar facts, on which the claim of 
ownership rests.” Steiner v. Tranum, 
98 Ala. 315, 318, 13 S 365. 

“Testimony of ownership of per- 
sonal property may, under some cir- 
cumstances, be such a conclusion as 
to permit testimony relative thereto 
would call for an opinion of the wit- 
ness; but it is also at times a fact, a 
primary fact, aS much so as many 


Ga. 660, 68 SH 504. 

81. Parks v. Morris, 68 W. Va. 51, 
59 SE 758. 

82. Kjolseth v. Kjolseth, 27 S. D. 
80, 129 NW 752. 

83. Western Inv., etc., Co. v. Den- 
ver First Nat. Bank, (Colo.) 172 P 6; 
H. C., Jaquith Co. v. Shumway, 80 Vt. 
556, 69 A 157. 

{a] ZIllustration.—One may not 
give his opinion as to the ownership 
of property where he has no know- 
ledge upon the subject except through 
the books of a corporation of which 
he is treasurer. H. C. Jaquith Co. v. 
Shumway, 80 Vt. 556, 69 A 157. 

84 Ala.—W. B. Paterson Lumber 
Co. v. Patrick, 80 S 445; Blair v. 
Blair, 74 S 947; Snead v. Patterson, 
190 Ala. 43, 66 S 664. 

Cal.—Brown v. Spencer, 163 Cal. 
589, 126 P 493; Nathan v. Dierssen, 
146 Cal. 63, 79 P 739. 

Conn.—Carney v. Hennessy, 74 
Conn. 107, 49 A 910, 92 AmSR 199, 53 
LRA 699. 
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Ga.—Steinheimer v. 
Ga. 214, 91 SE 19. 

Nebr.—lIler v. Miller, 78 Nebr. 675,, 
111 NW 589, 14 LRANS 289. 

N. C.—Cross v. Seaboard Air Line 
R. Co., 172 N. C. 119, 90 SE 14, 

{a]_ Realty.—Brown v. Spencer, 163 
Cal. 589, 126 P 493; Sweeney v. 
Sweeney, 121 Ga. 293, 48 SE 984, 

{[b] Occupation of land.—Carney 


Bridges, 


v. Hennessy, 74 Conn. 107, 49 A 910, f 


92 AmSR 199, 53 LRA 699. 

85. Driver v. King, 145 Ala. 585,, 
40 S 315; Gray v. Walker, 157 Cal. 381, 
108 P 278; Dickson v. Epps, 104 S. C, 
381, 89 SE 354. 

{a] Gand.—Cooper v. 
175 Ala. 211, 57 S 477. 

[b] A question whether plaintiff 
in ejectment was in “exclusive” pos- 
session of the land down to a speci- 
fied line was objectionable as calling 
for a conclusion, as was also a ques- 
tion whether plaintiff’s predecessor in 
title was in exclusive control of the 
land. Ashford v. McKee, 183 Ala. 
620, 62 S 879. 

86. Dunn v. Land, (Tex. Civ. A.) 
193 SW 698. 


Slaughter, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 621-623] 
> [§ 621] (8) Railroads and Street Railroads. 


‘witness has been permitted to state who was in 
charge of work in a railroad yard;8* the schedule of 
trains, his knowledge being derived from the official 
time ecard furnished the public by the railroad ;** 
that locomotives throw out more or less sparks;8? 
that he had seen locomotives of a certain railroad 
emit sparks of unusual size or in unusual quanti- 
ties;°° that a railroad engine was throwing more 
sparks at a particular time than were usually thrown 
by other engines passing in that direction;®? that 
there was an old break in a car wheel which he 
examined immediately after the derailment of a 
train;°? that a train was under control;%* that a 
certain place had not been used for several years for 
switching of cars;%* that a jar® or a jerk of a rail- 
road train®* was unusual or unusually hard;®7 
whether the view of a railroad track was ob- 
structed;°° how far an obstruction on a railroad 
track could be seen;®° whether many or few people 
used a particular railroad crossing;! whether he 
looked and listened ‘‘carefully’’ before traversing 
a railroad crossing ;? that there was nothing to pre- 
vent a locomotive engineer from seeing another 
locomotive approaching his own;? whether he 
stepped or fell from a car;* whether there was room 
for a person to sit on the frame of a car without 
sitting on a plank from which he fell and was 
killed;® that the noise and motion of a street car 
were unusual;® that a person could not see a car 
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while at a certain point;? whether the horses at- 
tached to a street car were going at full speed;® that 
a car did not stop long enough for a person to 
alight ;° that an individual was not thrown from a 
street car by any jerking in its movement;}° and 
that a car was so crowded that it was impossible for 
him to get between the seats.22 

[§ 622] (9) Financial Condition. A witness 
has been permitted to testify as to the financial con- 
dition of a person.!2 

[§ 623] - (10) Other Matters. The courts have 
permitted witnesses to testify as to ability and will- 
ingness of a person to purchase,3 absence from the 
state,* amount of liquor delivered to a person,!® ap- 
pearance of a particular place after an accident,1® 
character of a house as a gambling house,1? condition 
of articles or property,8 completion of work accord- 
ing to contract,® connection with an event,?° con- 
sent,*? correctness of an account,?? effect of embank- 
ments?? or of polluted water on land and erops,”4 
enforcement of a particular rule of a corporation,?® 
exercise of ownership®® or control,2? experience,?® 
friction between individuals,29 improvement of 
land,®° inability to follow an occupation on account 
of condition,*1 an intent already formed,? inter- 
ference,** intoxication,*4 involuntary character of 
detention, 35 living together as man and wife,°° loca- 
tion of a lot, te making of a loan*® or gift,29 manner?? 
or nervous condition*? of an individual, obstruc- 
tion,** occupation,** payment,** physical condition 


ee Chicago, etc., R. Co., 


Western tinier Tel. Co. 
. 40, 104 SW 408. 
Co. v. Cook, 


87. 
174 Til. 
88. 
O’Fiel, 47 Tex, Civ. A 
89. etc., 


90. Birmingham R.,, ete., Co. v 
Martin, 148 Ala. 8, 42 S 618. 
91. Missouri, etc., R. Co. v. Brown- 


ing, (Tex. Civ. "A.) 166 SW “ya. 
92. Cleveland, etc., Tract. Co. v. 
Ward, 27 Oh. Cir. Ct. 761. 


93... Texas, etc., R: Co. v. Morten- 
sen, 27 Tex, Civ. A. 106, 66 SW_99. 
94. Ft. Worth, etc., Ree, COM. 


Decatur Cotton Seed Oil Co}, (Tex. 
Civ. A.). 193 SW _ 392. 

95. Guffey v. Hannibal, etc., R. Co., 
53 Mo. A. 462. 

96. City Electric R. Co. v. Smith, 
121 Ga. 663, 49 SH 724; ESCOe, etc., 
Ra Cozvs Bishop, (Lex, Civ. A;) 154 
SW 305. 

97. Birmingham ae oe a Co. v 
Wilmer, 97 Ala. 165, 11 S 88 

98. Rietveld v. Wabash ah Co., 129 
Iowa 249, 105 NW 5165. 

93. Louisville, ete., Co. v. Fitz- 
gerald, 161 Ala. 397, 49 § 860. 

1, Southern R. Co, v. Weatherlow, 
aes Ala. 171, 44 S 1019. 

Southern R. Co. v. Stollenwerck, 
166" Ala. 556, 52 S 204. 

3. Southern Indiana 

Osborn, 39 Ind. A. 333, 78 Xp $3, 75 


NE 1067. 
Co. v. Campbell, 148 Ala. 
Dil- 


4 R. 

438, 48 S 378. 

5. Beaumont Tract. Co. v. 
worth, (Tex. Civ. A.) 94 A 352. 

6. Beers v. West Si 2 Cos, LOL 
App. Div. 308, 91 NYS ee 

7. Wallace v. North Alabama 
Tract. Co., 145 Ala. 682, 40 S 89. 

8. Beaumont Tract. Co. v. Dil- 
worth, (Tex. Civ. A.) 94 SW 362. 

9. Birmingham R., etc, Co v. 
Glenn, 179. Ala. 263, 60 S 111. 

10. Smith v. Birmingham R., etc., 
Co., 147 Ala. 702, 41 ee po Us 

11. Indianapolis Co. 
Haverstick, 35 Ind. i er 74 NE 34, 
111 AmSR 163. 

12. Ill—Swan v. Gilbert, 67 Ill. 
A. 236 [aff 175 Ill. 204, 51 NE 604, 67 
AmSR 208]. 

Iowa.—Campbell v. Park, rye Iowa 
181, 101 NW 861, 104 NW 79 

Micth.—Harrison Granite v. 
Pennsylvania R. Co., 145 Stich: 419, 
108 NW 1081. 


Tex.—Clark v. Wilson, 41 Tex. Civ. 
A. 450, 91 SW 627. 
ee + Plaisaell v. Davis, 72 Vt. 295, 
[a] Solvency.—Camphbell v. Park, 
ioe Iowa 181, 101 NW 861, 104 NW 


{[b] Insolvency.—Swan v. Gilbert, 
67 Ill. A, 236 [aff ane Til. 204, 51 NE 
604, 67 AmSR 208]; Gonzales v. 
Adoue, (Tex. Civ. Ne 56 SW 543 [rev 
op, pther grounds 94 Tex. 120, 58 SW 


{c] Responsibility.—Harrison Gran- 


ite Co. v. Pennsylvania R. Co., 145 
Mich. 712, 108 NW 1081. 
13. Ahearn _ v. Borngesser, 151 


Wis. 194, 1388 NW 607 (testimony of 
prospective purchaser). 

14, Sebastian v. State, 41 Tex. Cr. 
248, 53 SW 875. 

15. Cvitanovich v. Bromberg, 169 
qo we 2736, 151 NW 1073, AnnCasi1917B 


16. Rothrock v. Cedar Rapids, 128 
Iowa 252, 108 NW 475 (where de- 
scription difficul t). 

17. State v. Williams, 111 La. 205, 
35 S 621. 

18. Chicago, etc. Co. v. Vipond, 
112 Ill. A. 558 Taff ay Til. 199, 72 NE 
22]; Texas, etc., R. Co. v. 1 White, 35 
Tex. Civ. A. 521, 80 sw 641 

rit! Taylor’s "Est., 92 Cal. 564, 28 

603. 


20. Coldren v. Le Gore, 118 Iowa 
212, 91 NW 1066. 

21. Street v. Sinclair, 71 Ala. 110; 
Thompson vy. Vrooman, 66 Hun 245, 
21 NYS 179. 

Shrimpton v. Brice, 109 Ala. 
S 10; Wright v. Bolling, 27 
Ala. 259. 


23. Smalley v. Iowa Pac. R. Co., 
36 Iowa 571. 

24. Watson v. Colusa-Parrot Min., 
ete., Co., 31 Mont. 513, 79 P 14. 

25. San Antonio ‘Tract. Co. v. 
Higdon, (Tex. Civ. A.) 128 SW 732. 

26. Bunting v. Salz, 3 Cal. Unrep. 
Cas. 193, 22 P 1132 


27. U. S.—Farrell v. U. S., 110 
Fed. 942, 49 CCA 183. 

‘Ala.— Woodstock Iron Co. Vv. 
Roberts, 87 Ala. 436, 441, 6 S 349. 

Cal.—Kaltschmidt v. Weber 145 
Cal. 596, 79 P 272. Y 

Ga.—Steinheimer v. Bridges, 146 


Ga, 214, 91 SE 19. 
piece —Locke v. Hedrick, 24 Kan. 


N. Pee v. Alb 
Co., 12 NYS 576. i. Brewing 

“Control is a statement of collec- 
tive facts, involving management and 
acts of ownership.” Woodstock Iron 
Co., v. Roberts, supra. 

fal Character as “boss.”,—Apple- 
bee v. Albany Brewing Co., 12 NYS 

{b] Earnings of wife. —Kalt- 
copula v. Weber, 145 Cal. 596, 79 P 


28. aan aor v. She i 
Pe Te oni ehan, 32 Mont. 
29. eter etc., R. Co. v. Love, 


ee rae A.) 169 Sw O22. 

ofer v. Scroggins, 98 Ala. 342, 
13 S$ 115, 39 AmSR 54; McNamara v. 
Shorb, 2 "Watts (Pa.) 288. 

31. Galveston, etec., R. Co. Holy- 
fleld, (Tex. Civ. A.) 91 SW 353. 

32. Sharpe v. Hasey, 141 Wis. 76, 
123. NW 647. 

33. McCormick Harvesting Mach. 
so v. Burandt, 136 Ill. 170, 26 NE 

34 Cole v. East St. Louis, 158 Ill. 
A. 494; Little v. Iowa State Travel- 
ing Men’s Assoc., 154 Iowa 1087, 134 
NW 1087. 
Robinson v. Greene, 148 Ala, 
434, 43 S 797. 

36. Prout v. Prout, 82 N. J. L. 537, 
81 A 757. 

Whyland v. Weaver, 67 Barb. 

NE Ya) L'6: 
Cole v. Varner, 31 Ala. 244. 
39. Scott v. Union, ete., Bank, etc., 


Co., 123 Tenn. 258, 130 SW 757. 


40. White v. White, 76 Kan. 82, 
90 P 1087. 

41. Chicago, etc., R. Co. v. Patton, 
oat ee A. 174 [aff 919 I. 214, 76 NE 

42. Illinois River Packet Co. v. 
Peoria Bridge Assoc, 88 fll. 4673 
Clark v. Lake St. Clair, etc., Ice Co., 
24 Mich. 508; Owen v. Chicago, ete., 
R. Co., 109 Mo. A. 608, 83 SW 92. 

fa]. Obstruction to navigation.— 
Illinois River Packet Co. v. Peoria 
Bridge Assoc., 38 Ill. 467. 

[b] Effect of obstructions in 
stream.—Owen v. Chicago, ete, R. 
Co., 109 Mo. A. 608, 88 SW 92 

43. State v. Brundige, 118 Iowa 
92, 91 NW 920. \ 

44, Cocke v. Big Muddy Coal, ete., 
Co., (Tex. Civ. A.) 155 SW 1019. 


Be6 (22 Ok] 


of water tanks,*® priority of building,*® profits on a 
sale of realty,? protection,*® purpose for which p 
room inside of another was built,‘ receipt of rents,° 

regularity of an assessment,°* result of a eee 
tion,°2 or an examination of ‘books, records, and the 
like? a system of church government,** truth of a 
statement, 55 and want of consideration.6® Wit- 
nesses have also been permitted to state from what 
direction a fire came;>? from what point a photo- 
graph was taken;°* how a testator spoke of his 
brother, ‘‘whether affectionately or otherwise;’’®° 
that the brakes of an automobile were not set and 
the machinery was in gear;°° that the cultivation of 
land was continuous;* that all money collected was 
turned over ;°* that a certain theater was a place of 
public amusement;°? that a paper was abstracted 
from the files of a publie office ;°* that an instrument 
purports to be a copy;°° that land is swamp land ;*° 
that planks were placed on a bin so that men could 
go from one part to the other; that a person held 
a certain office,®* or position ;® that more force than 
necessary was used;7° that witness was well known 
on the street where she lived;" that a person was 
trying to fight’? or get away;7* that persons had an 
altercation ;** that a substance is explosive; that 


45. Berryhill v. Strickland, 37*Okl.| A 946, 

496, 132 P 687. 75. Davis v. State, 
46. Tate v. Fratt, 112’ Cal. 613,44 676. 

P 1061 76. Ball v. Loughridge, 
47 Grossky v. DeVoney, 179 Ill.) 275, 30.Kyl, 1128. 

PAE ED 77. Baker v. 


48. Grey v. Mobile Trade Co., 55 
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Oughton, 
85,106 NW 272 (clothing). 


[$§ 623-624 


litigation. took place between certain persons;*® that 
articles furnished to a wife and child were neede 
by them,*? to whom eredit was given;’® what one did 
as an officer;7? whether services were rendered 
under a contract; ;8° whether articles included in an 
inventory, which ‘included items not covered by the 
terms of an insurance policy, were insured by the 
policy ;* whether a party signing a deposition 
understood it;*? whether a servant was wide awake 
and attentive;*? whether the condition of a street 
was rough or smooth,** whether fire could be started 
on the roof of a house by sparks from a fire which 
was in the yard;*° whether two suits were for the 
same cause of action;®® whether he ever advised his 
son to separate from the latter’s wife;8* whether 
two persons were living together as man and wife;%® 
who requested an arrest;®® who claimed certain 
land;°° for whom witness acted;®! and why goods 
were not delivered.®” 

[§ 624] 2. Skilled Witness—a. General Rule. A 
skilled witness should be permitted to state a fact 
not generally known, but known to him because of 
his peculiar training and experience,®* unless .the 
statement contains too much of the objectionable 
element of reasoning or conjecture.®* Such wit- 


Mass. 285, 114 NE 205. 
Rubber Co. v. 
Sewell Cushion Wheel Co., 196 Mich. 
600, 163 NW 5. 
Minn.—Carson v. Turrish, 140 Minn. 
445, 168 NW 349; Dawson v. North- 
western Constr. Co., 187 Minn. 352, 


141 Ala. 62, 37 
100 SW 
130 Iowa 


Ala, 287, 28 AmR 729. 78. Reynolds v. Simpson, 74 Ga.|163 NW_ 772. 
49. Hanover EF. Ins. Co. v. Huff, | 454. Mo.—Probst v. St. Louis Basket, 
(Tex. Civ. A.) 175 SW 465. 79. Chicago v. Murdock, 212 Ill. |etc., Co., 200 Mo. A. 568, 207 SW 891; 
50. Hendrickson v. Dwyer, 70 N.| 9, 72 NE 46, 103 AmSR 221. Uhimer v. St. Joseph Gas Co., (A.) 
J. Li. 2238, 5% A. 420. 80. Jamison v. Weaver, 81 Iowa|203 SW 216; Virginia Table Co. v. 
51. Supreme Council A. L. 212, 46 NW 996. Vanden Boom, (A.) 192 .SW 111; 


H. 
Landers, 23 Tex. Civ. A. 625, 57 sw 81. 


Delaware Ins. 
307. (Tex. Civ. A.) 127 SW 283 (the testi- 


CO. wien ella) ge v. Bacon, (A.) 183,SW 1079. 


Y.—Bradley v. McDonald, 218 


52. Central Georgia Power Co. v.| mony being merely in the nature of | N. Y. 351, 113 NE 340 [mod 157 App. 
Mays, 137 Ga. 120, 72 SE 900; Smith identification). Div. ..572, 142 NYS 702]; Kinnie. v. 
v. Chicago Sanitary Dist., 260 Ill. 453, 82. Sarro v. Bell, 59 Tex. Civ. A. | Morristown, 172 NYS 21; Martin v. 
103 NE 254; Smythe v. Evans, 209] 152, 126 SW 24. Sclafani, 159 NYS 41. 

Jll. 376, 70 NE 906: Rosenfeld v. Sieg- . Montgomery First Nat. Bank C.—-Hux v. Reflector Co., 173 N. 
fried, 91 Mo. A. 169 v. Chandler, 144 Ala. 286; 39 S° 822,,)'C. “97, 91 SH, 591, 

53. See infra § 1303. 113 AmSR 39. Tex.—International, 6te.. sR wcO. Ve 

54. Bird v. St. Mark’s Church, 62 84. Cole v. East St. Louis, 158 Ill. | Mudd, (Civ. A.) rat SW "960; First 
Iowa 567, 17 NW 747. A. 494. Texas State Ins. Co. Burwick, (Civ. 

55. Liscomb v. Agate, 67 Hun 388, 85. Connecticut F...Ins, Co.+v. | A.) 193 SW 166; Missourl, etc., R. 
22 NYS 126. Chester, ete, R. Co:, 171 Mo. A. 70, | Co. v. Pace, (Civ, A.) 184 ‘SW 1051. 

56. Yordi v. Yordi, 6 Cal. A. 20,/153 Sw 544. Wis. —Green Vir Aang Water Co., 
91 P 348. 86. Allen v. Burr’s Ferry, etc., R.|101 Wis. 258, 77 NW 722, 70 AmSR 

57. Wilson v. Northern Pac. Co., (Tex. Civ. A.) 143 SW 1185. 911, 43 LRA 117. 

Co., 30 N. D. 456, 153 NW 429, LRA 87. Leavell v. Leavell, 114 Mo. A. “TSkilled witnesSes] may be ex- 
WSLS CF IIL: 24, 89 SW 55. amined to explain terms of art, and 

58. Case v. Atlantic, etc., R.. Co., 88. Prout v. Prout, 82 N. J. L.|the state of the art, at any given time. 
107 S. C. 216, 92 SE 472. 537, §1_A-757. They may explain to the court and 

59. Spencer’s App., 77 Conn. 638, 89. Waters vy. Anthony, 20 App.|jury the machines, models or draw- 
60 A 289. CDs Cam 124, ings exhibited. They may point out 

60. Scott v. O’Leary, 157 Iowa 30. Biekd. Ne Field, 39 Tex. Civ. A.| the difference or identity of the me- 
222, 138 NW 512. : ‘ aly SSeS chanical devices involved in their 

61. Olcott v. Squires, (Tex. Ciy. 91. ee v. Vosburgh, 17 NYS | construction. The maxim of ‘cuique 


A.) 144 SW 314. 
62. Metropolitan L. 


Ins 621, 33 NE 932]. 
Schaefer, 16 Misc. 625, 40 NYS rea. 


742 [rev on other grounds 138 N. 


Y.|in su& arte credendum’ permits them 


to be examined as to questions of art 


92. Derosia v. Winona, etc., R. Co.,|or science peculiar to their trade or 

68. Oliver v. State, 65 Tex. Cr./18 Minn. 133. profession.” Winans v. New York, 

150. 144 SW 604. : 93. U. S.—Louisville, etc., R. Co.|etce., R. Co., 21 How. (U. S.) 88, 100, 
64. Pope v. Anthony, 29 Tex. Civ.| v. Western Union Tel. Co., 249 Fed.|16 L. ed. 68. 


A. 298, 68 SW 521 (land office). 


385, led. CCAM38 59: 
ere ed v. State, 118 Ala. 137, 
19 


Ala.—Sudduth v. Central of Georgia 


[a] Besult of investirations.—A 
skilled witness may testify as to the 


23S R. Co., 77 S 350; Dwight Mfg. Co. v.|result of his personal investigations. 

66. State Bd. of Education v.| Word,'75 S$ 979; Talley v. Whitlock, | Green v. Ashland Water Co., 101 Wis. 
Roanoke R., etc., Co., 158 N. C. 313,,) 73 S 976; Greenwood Cafe v. Loving- | 258, 77 NW 722, 70 AmSR 911, 43 
73 SH 994, | good, 197 Ala. 34, 72 S 354. LRA 117. 

67. Polkinghorn v. Riverside Port- Ark.—Newport Mfg. Co. v. Alton, 94. Ark = & (eC. SinseCors wv. 
land Cement Co., 24 Cal. A. 615, 142.) 130 Ark. 542, 198 SW 120. Fouke, 94 Ark. 358, 362, 127 SW 461 
Pr vA0. Ga.-—Crump v. Knox, 18 Ga. A. 437,] [cit Cyc]. 

68. State v. Haskins, 109 Iowa 656,| 89 SE 586. Ga.—Crankshaw v. Schweizer Mfg. 


80 NW 1063, 77 AmSR 560, 47 LRA 


Tl—De_ Fillippi 
299. pp 


pod Co., 202 Tl. A. 


ey Spring Valley 


Co., 1 Ga. A: 368,58 SE 222. 
Mass.—-Cotton v. Boston El. R. Co., 


69. Southern Cotton-Oil Co. v. nd.—Showers Bros. Co. v. Davis, |191 Mass. 103, 77 NE: 698. 
Wallace, 23 Tex. Civ. A. 12, 54 SW un 118 NE 697. Mo.—Curtright v. Ruehmann, 181 
638 (foreman). Towa.—Inegewersen vy. Carr, 180 Iowa | Mo. A. 544, 164 SW 701. 
70. Louisville, ete, R. Co. v.|988, 164 NW 217. N. C.—Caton v. Toler, 160° NF 
Watson, 90 Ala, 68, 8 S 249. Ky.—Louisville, ete, R. Co. v.|104, 75 SH 929. 
71. Western Union Tel. Co. v.|Conn, 179 Ky. 478, 200 SW 952. Oh.—Lake Erie, ete., R. Co. v. Mul- 
Travis, 144 Ga. 119. 86 SE 221. Md —Jackson v. Shawinigan Elec- | cahy, 16 Oh. Cir. Ct. 204, 9 Oh. Cir. 
72. Reeves v. State, 96 Ala, 33, 11] tro Products Co., 182 Md. 128, 103 A| Dec. 82. 
S 296. : 453; -Mullan v. Belbin, 130 Md. 313, Okl].—Prickett v. Sulzberger. 7 
73. Lewis v. State, 49 Ala. 1 100 A 384. OKI. 667, 915%) P? 3565 9362 s[eitaeyel: 


74. State v. Day, 21 Del. 101, 58 


Mass.—Smith  v. 


Gammino, 225 | Missouri, etc., R. Co. v. Miller, 45. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 624-627] 


nesses are frequently spoken of as experts;®> but 
while the true expert will as a rule be possessed of 
the knowledge requisite to enable him to give such 
testimony,®® it is not necessary that the witness 
through whom such evidence is ‘introduced should 
rise to the grade of an expert whose opinion on 
hypothetical facts would be received.®? The sub- 
jects to which this class of evidence is applicable 
are not confined to classed and specified profes- 
sions,®® but experience in any line of human activ- 
ity, not presumably shared by the average jury, 
may authorize such a statement, nor is it necessary 
that the skill or experience should be along desir- 
able or even moral lines.t The range of such 
testimony is limited only by the sound discretion 
of the court in insisting upon the requisite condi- 
tions,? and of course by the requirement of rele- 
vaney.® 

[§ 625] b. Subjects of Testimony—(1) Ac- 
counting. An accountant who has examined cer- 
tain books and schedules which have been intro- 
duced in evidence may state the results of his com- 
putations therefrom,* but it has been held that 


Okl. 173, 145 P 367, 372 [cit Cyc]. 
Pa.—Brundred v. McLaughlin, 213 
Pa. 115, 62 A 565. 
Tex.—Missouri, etc., R. Co. v. Ryon, 
(Civ. A.) 177 SW 525; Southern Tel., A 
ete:, Co. iv. Evans, 54 Tex. Civ., A. | 522; 
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Jackson, 77 Conn. 115, 58 A 762 (dan- 11. 
ger from using explosive); Standard 
Oil Co. v. Tierney, 96 Ky. 89, 27 SW 
983, 16 KyL 327 (illuminating oil). 

Hall v. State, 6 Baxt. (Tenn.) 
Nuckolls y. 
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accountants cannot testify as to the net earnings of 
a railroad.’ It has been held proper to allow a 
bookkeeper to state the amount due and unpaid on 
a note as shown by his books,® but on the other 
hand a bookkeeper’s statement, based on his ex- 
amination of the books of account, as to the profits 
of his business has been rejected.7 

[§ 626] (2) Agriculture. Persons engaged in 
agriculture may testify to facts generally known 
in the agricultural world,’ such as the proper time 
for ® or method of ?° conducting various agricultural 
operations, the average yield of given erops,! the 
usual size of a variety of tree,!2 what constitutes a 
proper fence,?* the sufficiency of a fence to turn 
eattle,t* or definite probabilities in farming.t® They 
may also state whether or not certain acts are pru- 
dent under given cireumstances,!® or the effect of 
certain forces or operations on land? or agricul- 
tural products.1® 

[§ 627] (3) Animals. Witnesses who are ex-_ 
perienced 1® in stock or cattle raising may state 
facts generally known in such business,”?° provided, 


Baker v. Cotney, 142 Ala. 566, 


38 -S:-131;.. Farmers’, ) ete: -Bank. v; 
Woodell. 38 Or. 294, 61 P 887, 65 P 
520; Chicago, ete., R. Co. v. Long- 


bottom, (Tex. Civ. A.) 80 SW 542. 


Com., 32 Gratt. 12. Cochran v. Casey, (Tex. Civ. 


63, 116 SW 418. 

Va.—Johnson v, Com., 111 Va. 877, 
69 SE 1104. 

W. Va.—Hanley v- West Virginia, 
etc., R. Co., 59 W. Va. 419, 53 SE 625. 

Wyo.—-Pullman Co. v. Finley, 20 
Wyo. 456, 125 P 380. 

[a] The witness is not allowed to 
state what relation the facts which 
he is called upon to recite bear to the 
constroversy between the parties or 
how they affect the issues on trial. 
Lake Erie, etce., R. Co. v. Mulcahy, 
1GnOhwCiry iCt., 204-797 Oh.iiCirs, Dec: 
82 


95. Shields v. State, 149 Ind. 395, 
oe NE 351; Cottrill v. Myrick, 12 Me. 
22. 

96. Anderson v. Illinois Cent. R. 


Co., 109 Iowa 524, 80 NW 561; Hmer- 
son v. Lowell Gaslight Co., 6 Allen 
(Mass.) 146, 148, 88 AmD 621. 

“One who is an expert may not 
only give opinions, but may state 
general facts which are the result 
of scientific knowledge, or profes- 
sional skill.””. Emerson v. Lowell 
Gaslight Co., supra. 

[a] Expert must possess know- 
ledge.—Evidently general facts of 
technical knowledge or experience 
constitute in many instances part of 
the premise of the expert’s judgment. 
Anderson v. Illinois Cent. R. Co., 109 
Iowa 524, 80 NW 561 (tools used in 
an employment). 

97. See supra §§ 606, 607. 

98. Hostetter Co. v. McGowan, 101 
Misc. 501, 167 NYS 276. 

99. Ala.—Davis v. State, 141 Ala. 
62503. y 0.00. 

Conn.—Currelli v. Jackson, 77 Conn. 
115, 58 A 762. 

Ky.—Standard Oil Co. v. Tierney, 
$6 Ky. 89, 27 SW 983, 16 KyL 327. 

N. M.—Di Palma v. Weinman, 16 
NM. 302, 121- Ps 38, 

Tex.—Grant v. State, 67 Tex. Cr. 
155, 148 SW 760, 42 LRANS 428. 

[a] A witness exnerienced in trail- 
ing men may testify as to the dif- 
ference between tracks made by a 
person walking and a person running. 
Grant v. State. 67 Tex. Cr. 155, 148 
SW 760, 42 LRANS 428, 

[b] The gross profits of a retail 
drug business may be stated by one 
having the requisite knowledve. Di 
Palmar v. Weinman, 16 N. M. 302, 
121 P 38. 

[c] Properties of matter, not of 
such usnal nature as to be within the 
range of common experience, may be 
stated by one familiar therewith. 
Davis v. State, 141 Ala. 62, 37 S 676 
(substance explosive); Currelli v. 


(73 Va.) 884. 

[a] A gambler may show how 
ecard tricks are operated and how 
much chance of winning a tyro would 
pe: Hall v. State, 6 Baxt. (Tenn.) 
oO 5 

[b] Keno.—One skilled in the game 
of ‘keno’? may explain it. Nuckolls 
Vi. Comin 32) Gratt C73" Vay 884i 

2. Mass.—Mmerson v. Lowell Gas- 
light Co., 6 Allen 146, 83 AmD 621. 

N. H.—Folsom v. Concord, ete., R. 
Co., 68 N. H. 454, 38 A 209. 

N. Y.—Hostetter Co. v. McGowan, 
101 Misc. 501, 167 NYS 276. 

Oh.—Lake Brie, ete., R. Co. v. Mul- 
cahy, 16 (Oh. (Ciry Cty 204; °9" On, Cir. 
Dec. 82. 

Tenn.—Roper v. Memphis St. R. 
Co., 1386 Tenn. 23, 188 SW 588. 

Tex.—Gulf, ete., R. Co. v. Duvall, 
12) Tex, Civ. Ay 348, 35 Siw 699: ‘ 

3. Teall v. Barton, 40 Barb. (N. 
Y.) 137; Wynn v. Central Park, etc., 
R. Co., 14 NYS 172 [rev on other 
erounds 133 NiY. 575; 30 NE 7217; 
Quinn -v: R: Co., (Tex. Civ, A:) 84 
SW 395. 

4 U.S.—Brown v. U. S., 142 Fed. 
Lose CCAr 18... 

Ga.—Crawford v. Roney, 126 Ga. 
7638, 55 SH 499. 

La.—State v. Mathis, 106 La. 263, 
30. S 834. 

Mass.—Jordan v. Osgood, 109 Mass. 
457, 12 AmR 731. 

Minn.—State v. Clements, 82 Minn. 
434, 85 NW 229. i 
$i gar anes v. Siegfried, 91 Mo. 

Nebr.—Kannow v. Farmers’ Co-op. 
Shipping Assoc., 76 Nebr. 330, 107 
NW 563; Mendel v. Boyd, 71 Nebr. 
657, 99 NW 498. 

N. C.—Daniels v. Fowler, 123 N. C. 
35, 31 SE 598. 

S. D.—State v. Stevens, 16 S. D. 
309, 92 NW 420: 

5. State v. Nevada Cent. R. Co., 


28 Nev. 186, 81 P 99, 1183 AmSR 834. 
6 Plank v. Indiana Mut. Blde., 
eee Assoc., 28 Ind. A. 259, 62 NE 
7. Smythe v. Evans, 209 Ill. 376, 
70 NE 906 [rev 108 Tll. A. 145]. 
8. See cases infra notes 9-18. 
9. Farmers’, etc., Nat. Bank v. 


Woodell, 38 Or, 294, 61 P 837, 65 P 
520 (thinnine sugar heets). 

10. Thresher v. Grevory, 5. Cal. 
Unrep. Cas: 185, 42 P 4291; Vaughan’s 
Seed Store v. Stringfellow, 56 Fla. 
708. 48 S 410. 

fa] Packing fruit.—Thresher v. 
Spin, 5 Cal. Unrep. Cas. 185, 42 


A.) 128 SW 1145 (chinquapin). 
13:9 Louisville; ete Rs Conve 
Spain, 61 Ind. 460. 

14. Whitlock v. Berry, 159 Iowa 
135, 140 NW 404. 

15. Folsom v. Concord, etc, R. 
Co., 68 N. H. 454, 38 A 209. 

16. Krippner v. Biebl, 28 Minn. 
139, 9 NW 671; Wells v. Eastman, 61 
N. H. 507; Ferguson v. Hubbell, 26 
Hun (N. Y.) 250 [rev 97 N. Y. 507, 49 
AmR 544]. 

[a] Such a statement may be 
made with reference to: (1) Burning 
stubble in dry time. Krippner v. 
Biebl. 28 Minn. 139, 9 NW 671. (2) 
Burning brush in a high wind. Wells 
v. Eastman, 61 N. H. 507. 

[b] The proper time to set a fire 
may be stated. Ferguson v. Hub- 
bell, 26 Hun (N. Y.) 250 [rev 97 N. 
Y. 507, 49 AmR 544]. 

17. Pennsvivania v. Hunsley, 23 
Ind. A. 37, 54 NE 1071; Gilman _ v. 
McDaniels. 177 Iowa 76, 158 NW 459; 
Brown v. Mostoller, 167 Towa 568, 149 
NW 908; Swanson v. Keokuk. etc., R. 
Co., 116 Towa 304, 89 NW 1088; Brad- 
ley v. Iowa Cent. R. Co., 111 Towa 
562, 82 NW 996; Texas, etc., R. Co. v. 
Norman. (Tex. Civ. A.) 153 SW 1184. 

fal Fire on: (1) Hedee. Swanson 
v. Keokuk. etc., R. Co., 116 Iowa 394, 
89 NW 1988. (2) Meadow. Bradley 
v. Towa Cent. R. Co., 111 Iowa 562, 
82 NW 996 (3) Muck land. Pennsyl- 
vania v. Hunsley, 23 Ind. A, 37, 54 
NE 1071. 

18. Houston, etc.. R. Co. v. Brack- 
in, (Tex. Civ. A.) 191 SW 804 .(heat 
on value of sweet potatoes for eat- 
ing purnoses). 

19. State v. Sheets, 89 N. C. 543; 
St. Louis, ete., R. Co. v. Edwards, 26 
Kan. 72; Lockridge v. Fesler, 37 SW 
65, 18 Kv 469; Houston Packing 
Co. v. Griffith. (Tex. Civ. A.) 164 SW 
431: Ft. Worth, ete., R. Co. v. Hagler, 
88 Tex. Civ. A. 52, 84 SW 692. 

fa] Witnesses not having ade- 
quate experience are to be rejected. 
St. Louis, ete, R. Co. v. Edwards, 26 
Kan. 72; Lockridge v. Fesler, 37 SW 


€5, 18 KyL 469. 

20. U. S.—New York, etc., R. Co. 
v. Hstill, 147 U. S.~591, 612, 138 SCt 
444, 37 L. ed. 292; Missouri Pac. R. 
Co. v Hall, 66 Fed. 868, 14 CCA 153. 

Towa.—Dunham v. Rix, 86 Iowa 
300. 58 NW 252. 

Minn.—Fitzgerald  v. 
Minn. 541, 52 NW 143. 

Mont.—Herrin v. Sieben, 46 Mont. 
ZIG MOT: eo aoe 

N. H.—Folsom v. Concord, ete., R. 
Co., 68 N. H. 454, 38 A 209. 


\ 
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but not unless, a necessity therefor exists.?? 
witnesses may testify as to brands and the defac- 
ing thereof 2? or the number of a herd as indicated 
by the colors branded;** or may state facts with re- 
gard to the diseases,?* physical characteristies,*° un- 
soundness,?* or pedigree *7 of animals, the effects 
on them of a designated treatment ** or of a stam- 
pede;?® or the usual method of butchering.*° Per- 
sons familiar with the use of horses and other do- 
mestic animals may state relevant facts not gen- 


N. D.—McCurdy v. Aylor, 170 NW 
523. 

Tex.—Ft. Worth, ete. R. Co. v. 
Greenhouse, 82 Tex. 104, 17 SW 834; 
Trout v. Gulf, ete., R. Co., (Civ. A.) 
Ji1 SW 220; Tuttle v. Moody, (Civ. 
+A.) 94 SW 134. 

[a] Horsemen may state that a 
stallion’s testicles hang lower in 
warm than in cold weather. Dunham 
v. Rix, 86 Iowa 300, 53 NW 252. | 

[b] “he persistence of defects in 
offspring may be stated. Fitzgerald 
v. Evans, 49 Minn. 541, 52 NW 143. 

21. Tyler v. State, 11 Tex. A. 388. 

92. Gatlin v. State, 72 ‘Tex. Cr. 
16, 168 SW 428. 

: oes Cabaness v. Holland, 19 Tex. 
Civ. A. 388, 47 SW 379. 

24. U. S.—Grayson v. Lynch, 163 
U. S. 468, 16 SCt 1064, 41 L. ed. 230. 

Il]—Pearson v. Zehr, 138 Ill. 48, 
29 NE 854, 32 AmSR 113. 

Ind.—Mayweood Stock Farm Im- 
porting Co. v. Pratt, 60 Ind. A. Hoa; 
110 NIO 243; Wheatcraft v. Myers, 57 
Ind. A. 371, 107 NE 81. i 

“SONS Ee te a Bet aoe Co. v. Fin- 

, 38 Kan. 550, s ' 
a NG sehnson v. Moffett, 19 Mo. A. 
159: 


N. H.—Dole v. Johnson, 50 N. H. 
2. 
18 c.—State v. Sheets, 89 N. C. 


Tex.—International, etc., R. Co. v. 
McCullough, (Civ. A.) 118 SW 558; 
Ft. Worth, etc., R. Co. v. Hagler, 38 
Tex. Civ. A. 52, 84 Sw 692. } 

Wis.—McCann v. Ullman, 109 Wis. 
74,'85 NW 493. ; 
: [a] Qualifications of witness.— 
(1) Veterinary surgeons are compe- 
tent to give such testimony. Grayson 
v. Lynch, 163 U. S. 468, 16 SCt 1064, 
41 L. ed. 230. (2) Qualification may 
also result from long ey pine gd 
practical experience. ear Vv. 
Zane 138 Ill, 48, 29 NE 854, 32 AmSR 
113; Johnson v. Moffett, 19 Mo. WA 
159; Nations v. Love, (Tex. Civ. A.) 
26 SW 232. (8) A physician may 
state the effects of a given sickness, 
although he has never treated an 
animal therefor. State v. Sheets, 89 
N. C. 543. A witness is not qualified 
by: (4) Reading. Missouri Pac. 3 
Co. v. Finley, 38 Kan. 550, 16 P 951; 
Rouse v. Youard, 1 Kan. A. 270, 41¢P 
426. (5) Editing a stock journal. 
Dole v. Johnson, IN. EER4o2) (6) 
Listening to the evidence of skilled 
witnesses. Missouri Pac, R. Co. v. 
Finley, 38 Kan. 550, 16 P 951. (7) 
Observing methods of _ treatment. 
Rouse v. Youard, 1 Kan. A. 270, 41 P 
426. (8) Statutory qualifications 
with respect to length of practice 
and registration are sometimes pre- 
seribed for those who testify as to 
diseases of animals. McCann vy. Ull- 
man, 109 Wis. 574, 85 NW 498. 

25. New York, etc., R. Co. v. Hstill, 
147 U. S: 591, 13 SCt 444, 37 L. ed. 
292 (conditions likely. to cause abor- 
tion in cattle). 

26. Moore v. Haviland, 61 Vt. 58, 
tt A: 725. 

27. Fleming v. McClaflin, 1 Ind. 
A, 537, 27 NE 875; Southern R. Co. v. 
Graddy, 109 SW 881, 33. Kyl 183. 

‘28. 9U.. Si Southern’ Pac. 'Co.) bv. 
Arnett; 111 Fed. 849, °50' «CCA: 17%; 
Missouri Pac. R. Co. v. Hall, 66 Fed. 
868. Le COA 153. 


Kan.—Railway Co. v. Watson, 71 |: 


Kan. 696, 81 P 499; Enlow v. Haw- 
kins; 71. Kan. 633, 81: P 189. 
Ky.—TIllinois Cent. R. Co., v. How- 
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. 


Such 
[§ 628] (4) 


ard, 152 Ky. 308, 153 SW 427. 

Mo.—Cooke v. Kansas City, etc., R. 
Co., 57 Mo. A. 471; McKinstry v. 
Chicago, éte., R..Co.,,.1538 Mo A. 646) 
134 SW 1061. ‘ 

Mont.—-Proctor vy. Irvin, Mont. 
547, On be Lee 

Okl.—St. Louis, ete. R. Co. v. 
Shepard, 40 Okl, 589, 139 P 833 [writ 
of error dism 240 U. S. 240, 36 SCt 
274, 60 L. ed. 623]. 

Tex.— Ft. Worth, etc, R. Co. v. 
Greenhouse, 82 Tex. 104, 17 SW 834; 
St» Louis; tete, R. Covtv. Richi (Civ. 
A.) 162 SW 1194; Pecos, ete., R. Co. 
Vv. .Brooks, -(Civin A:)” “145 SW 646; 
Chiea so; (eta: OR: . Coliv2 ‘Oarroll 36 
Tex. Civ. A. 359, 81 SW:1020. 

[a] Changing feed.—Enlow y. 
Hawkins, 71 Kan. 623, 81 P 189. 

{[b] Delay in feeding.—Ft. Worth, 
etc., R. Co. v. Greenhouse, 82 Tex. 
104,17 SW 834 (shrinkage in weight 
attributable to). 

[c] Delay in ‘ transportation.— 
Southern Pac. Co. v. Arnett, 111 Fed. 
849, 50 CCA 17; Railway Co. v. Wat- 
son, 71 Kan. 696, 81 P 499; Chicago, 
ete., R. Co. v. Carroll, 36 Tex. Civ. A. 
359, 81 SW 1020. 

{d] Hard driving in calving sea- 
son.—Proctor v. Irvin, 22 Mont. 547, 
SEES S: 

[e] Improper handling by carrier.— 
Missouri Pac. R. Co. v. Hall, 66 Fed. 
868, 14 CCA 153 (consequent loss of 


22 


weight). 
29. Cooke v. Kansas City, ete., R. 
Co., 57 Mo.:A. 471 (on general ap- 


pearance and market value of fat 


cattle). 

30. s¢Laylom= Vy yState, m@lexe Cr.) 
42 SW 285. 

31. Richardson v. State, 145 Ala. 


46, 41 S 82, 8 AnnCas 108: Dannen- 
berg v. Missouri Pac. R. Co., 96 Kan. 
708, 153 P 504; Folsom v. Concord, 
ete., RK. Cor i68 oN, He 454.9388 A 209. 

[a] Probable conduct.—One = ac- 
quainted with horses may state their 
probable conduct under certain cir- 
cumstances, for example when 
brought near moving trains. Folsom 
v. Concord, etc., R. Co., 68 N. H. 454, 
88 A 209. 

32. Richardson vy. State, 145 Ala. 
46, 41 S 82, 8 AnnCas-108: Lock- 
ridge _v. Fesler, 37 SW 65, 18 KyL 
469; Gulf, etc., R. Co. v. Ideus, (Tex. 
Civ. A.) 157 SW 173; Southern Ex- 
press Co. v. Jacobs, 109 Va. 27, 638 


SE 17. 
[a] Proper way to throw’ horse.— 
Steed. 167) pAjas; 241,152 


Staples v. 
S 646, AnnCas1912A 480. 

[b] Management of ox team.— 
Cohen, etc., Lumber Co. v. Robbins, 
159 Ala. 289, 48 S 853. 

[c] Way to halter and hitch 
horses.—Lockridge v. Fesler, 37 SW 
65, 18 Kyl 469 (proper way for livery 
men to halter and hitch horses). 


[d] Handling by. carrier.—Gulf, 
RieCon verldeus,/ (Lexi vCivin ik) Alby. 
SW 173. 

33. Cal—Long v. J. Breuner Co., 


36 Cal. A. 630, 172 P 1182. 
Me.—Caven v. Bodwell Granite Co., 
87 Me. 381, 54 A 851. 
Mass.—Hall v. Thayer, 225 Mass. 


Lb1, DESTIN 644s 
N. Y.—levy v. Tiger, 90 NYS 366. 
Astoria, 84 Or. 205, 


Or.—Hayden v. 
164 P 729. 
S. D.—Frost v. King, 167 NW 494, 
Tex.—Linch v. Paris Lumber, etc., 
El. Co., 80 Tex. 23, 15 SW 208. 
[a] Constructing building.—Linch 
v. Paris Lumber, etc., El. Co., 80 Tex, 


[§§ 627--628 


erally known as to their habits,?! or handling.*” 


Building Trades. The proper 


manner of conducting ordinary building opera- 
tions, ** the time required therefor,?* the cost there- 
of,*> the life,?* strength,?’ and other character- 
istics 28 of building materials, including their adapt- 
ability for certain purposes,*® and the effect pro~ 
duced upon them by decay,*® heat,#* may be stated 
by a witness skilled in the particular line involved in 
the inquiry,*? unless the fact is one within the 


23,.15 SW 208. 

{b] Building coal stage.—Caven 
v. Bodwell Granite Co., 97 Me. 381, 54 
A 851. 

{[c] Removing paint.— Rockland 
First Cong. Church v. Holyoke Mut. 
F’. Ins. Co., 158 Mass. 475, 33 NE 572, 
35 AmSR 508, 19 LRA 587. 

[d] Width of span.—A _ skilled 
witness may testify as to whether 
twenty-seven feet is an unusual span 
in building. Nelson yv. Young, 91 
App. Div. 457, 87 NYS 69 [aff 180 N. 
Y. 523 mem, 72 NE 1146 mem]. 

34. Swain'v. Naglee, 17 Cal. 416 

Eas 


(gas fitter). 
5. Kennett v. Katz Constr. 

273 Mo. 279, 202 SW 558; Moore v. 

McCutchen, (Mo. A.) 190 SW 350. 

36. Iowa.—Morgan v. Freemont 
County, 92 Iowa 644, 61 NW 231; 
McConnell v. Osage City, 80 Iowa 293, 
45 NW 550, 8 LRA 778; Ferguson v. 


eta County, 57 Iowa 601, 10 NW 
906. 
Mich.—Blank v. Livonia Tp., 79 


Mich, 1, 44 NW 157. 

N. Y.—Bush v. Delaware, etc., R. 
Co.,. 166 N. Y. 210, 59 NE 838. 

Or.—Rice v. Wallowa County, 46 
Or. 574, 81 _P 358. 

Pa.—Folkman y. Lauer, 244 Pa. 605, 
OSs Ave adiee 

[a] Bridge stringers.—Blank v. 
Livonia Tp. 79 Mich. 1, 44 NW 157; 
Bush v. Delaware, etc., R. Co., 166 N. 
Y. 210, 59 Nix 838. 

[b] Timber.—Morgan v. Freemont 
County, 92 Iowa 644, 61 NW 2381; 
McConnell v. Osage City, 80 Iowa 
293, 45 NW 550, 8 LRA 778; Ferguson 
ears County, 57 Iowa 601, 10 NW 


87. Callan y.,Bull, 113 Cal. 598, 45 
P1017; Fraternal Constr. Co. v. Jack- 
son Fdy., etc., Co., 89 SW 265, 28 KyL 
383; Ardesco Oil Co. v. Gilson, 63 Pa. 
eee! Lewis v. Crane, 78 Vt. 216, 62 A 


[a] Iron.—Fraternal Constr. Co. 
v. Jackson Fdy., etce., Co., 89 SW 265, 
28 KyL 3838 (resistance); Ardesco. 
Oil Co. v. Gilson, 63 Pa. 146 (opinion 
of steam fitter). 


[b] Hook aand swing staging.— 
An experiencéd painter, who has 
made great use of swing stagings, 


may testify as to the weight which 
a hook of a particular size and a stag- 
ing suspended therefrom would sup- 
pont, Lewis v. Crane, 78 Vt. 216, 62 


38. Kuhn v. Delaware, ete., R. Co., 
92. Hun 74, 36 NYS 339 [aff 153 N. Y. 
688, 48 NE 1105]; Rice v. Wallowa 
County, 46 Or. 574, 81. P 858; Lewis 
v. Crane, 78 Vt. 216, 62 A 60. 

[a]. Hemlock.—Kuhn vy. Delaware. 
ete., KR. Co. 92" mun 74.286 Nes 63 oO 
{aff 153 N. Y. 688 mem, 48 NE 1105 
mem]. 

39. Kuhn v. Delaware, etc., R. Co., 
92 Hun 74, 36 NYS 389 [aff 153 N. Y. 
ree em 48 NE 1105 mem] (scaffold- 
ing). 

40. Morgan v. Freemont County, 
92 Towa 644, 61 NW 281 (bridge). 

_41. Acme Harvester Co. v. Chit= 
tick, 230 Ill. 558, 82 NE 647; Brady 
v. Norcross, 174 Mass. 442, 54 NE 874- 
Dixon vy. Wachenheimer, 9 Oh. Cir. 
ae or bles ies Cir: etna. 

a utting wupright.—Brad Vs. 
Norcross, 174 Mass. 442, 54 NE 874, 
* A Jat OnE Ne TH surfaces.— 

cme Harvester Co. v. Chittick, 230 
Tll. 558, 82 NE 647. 

42. See cases supra notes 33-41. 

[a] A carpenter not otherwise 
specially qualified cannot state the 
effects on a building of the concus- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 628-633] 


special function of the jury to 


builder may state what forms of construction would 
be covered by a certain designation,** and a gas fitter 
may testify whether gas meters are usually classified 
Testimony as to whether it was 
possible for an employee, walking on a girder dur- 
ing the erection of a building, to pass a brace with- 
out taking hold of it, has been held competent.‘ ° 
(5) Chemistry and Physiology. <A wit- 
ness who is shown to possess the necessary knowl- 
edge and experience #7 may testify as to relevant 


as gas fixtures.‘ 


[§ 629] 


chemical or physiological facts.48 


sion of blasting one hundred feet 
below the surface. In re Thompson, 
12 NYS 182. 

43. Cramer v. Slade, 66 App. Div. 
59, 73 NYS 125 (reasonable construc- 
tion). See supra § 597. 

44. Alta Planing Mill Co. v. Gar- 
land, 167 Cal. 179, 128 BP 738; Mead 
v. Northwestern Ins. Co. 7 N. Y. 
530. 

[a] Brick house.—Mead v. North- 
western Ins. Co., 7 N. Y. 530. 

45. Downs v. Sprague, 1 Abb. Dec. 
(N. Y.) 550, 2 Keyes 57. 

46. Hogan v. Pennock, 216 Mass. 
274, 103 NE 831. 4 

47. I1l.—Shufeldt v. Searing, 59 
Till. A. 341. 

N. C.—Otey v. Hoyt, 47 N. C. 70. 

Oh.—Herancourt Brewing Co. v. 
Hrank; 31\;Oh:, Cir. Ct. 277%. 

Tex.—Dane v. State, 36 Tex. Cr. 84, 


35 SW 661. 

Wash.—Park v. Northport Smelt- 
ines. etc., Co, 47 Wash. So7h) 92, P 
442, 


[al The witness may show famil- 
iarity with the subject under inves- 
tigation. Shufeldt v. Searing, 59 Il, 
A, 341 (explosion of dust); Citizens’ 
Gaslight, etc., Co. v. O’Brien, 15 Ill. A. 
400 [aff 118 Ill. 174, 8 NE 310] (gases 
at top of gasworks); Otey v. Hoyt, 
47 we C. 70 (effect of chemicals on 
ink). 

[b] An official license without 
adequate knowledge will not qualify 
a chemist. Dane v. State, 36 Tex. Cr. 
84, 35 SW 661. 7 

{c] Observation sufficient.—If a 
witness knows from observation and 
experience that tree and plant life are 
destreyed by fumes and smoke from 
a smelter, he may testify to that fact, 
even though he may not be able to 
explain the chemical processes by 
which the destruction is wrought. 
Park v. Northport Smelting, etc., Co., 
47 Wash. 597, 92 P 442. : 

[d] “Lay witnesses, even with 
‘some experience in midwifery, should 
not be permitted to compare germs of 
life at its earliest state and announce 
their conclusion.”’ 
Heights R. Co., 175 N. Y. 448, 452, 67 
we 899 [rev 72 App. Div. 424,76 NYS 


43, .,U. S.—Corbin. v. U./S., 180 Fed. 
296, 104 CCA 278. 

Ala.—Birmingham Nat. Bank v. 
Bradley, 116 Ala. 142, 23 S 53. 

Cal.—Peo. v. Dole, 122 Cal. 486, 55 
P 581, 68 AmSR 50. 
' Me.—State v. Knight, 43 Me. 11. 


Mich.—Potvin v,_ West. Bay City 
Shipbuilding Co., 156 Mich. 201, 120 
NW _ 6138. 


Mo.—St. Louis Gaslight Co. v. 
Philadelphia American F. Ins. Co., 33 
Mo. A. 348. 

N. C.—Hare v. Gates County Bd. of 
Education, 113 N. C. 9,18 SE 55. 

Okl1.—Cole v.. Mcintosh County 
School Dist. No, 29, 32 Okl. 692, 123 
P 426, AnnCasi914A 459. 

Pa.—Allen’s App., 99 Pa. 196, 44 
AmR 101. 

Tex.—Jackson v. State, 29 Tex. A. 
458, 16 SW 247. : 

[aJ One ualified in chemistry 
may state: 1) That the corpuscles 
in the blood of man are larger than 
those in the blood of some animals. 
State -v. Knight, 48 Me. 11, 27. (2) 
Whether writing can_be removed by 
chemicals without .discoloring the 
paper. Birmingham Nat. Bank v. 
Bradley, 116 Ala. 142, 23 S 53; Peo. 
v. Dole, “122 Cal. 486, 55 P 581, 68 AmS 
R 50. (3) The properties of illumi- 


Ray v. Brooklyn | 


EVIDENCE 


determine.4? A [§ 630] (6) 


[§ 631] “(7) 


[§ 632] (8) 


[§ 633] (9) 


pete Fag Be Louis ee Sues Co. v. 
elphia American F, Ins. e 
Mo. A. 348. Conds 

[b] One qualified in physiology 
may state: (1) Facts as to physical 
development. Allen’s App., 99 Pa. 
196, 44 AmR 101. (2) Whether a 
skeleton is that of a child. Hubbard 
v. State, 72 Ala. 164; Jackson v. State, 
ZO TO; AS AS. SGM al24 7. (3) 
Whether a birth was premature. 
Bessemer Coal, etc., Co. v. Doak, 152 
Ala. 166, 44 S 627, 12 LRANS 389. 
(4) Indications of race. Hare v. Gates 
County Bd. of Education, 113 N. C. 9, 
18 SE 55. (5) Whether a person isa 
negro or a white person. Cole v. Mc- 
Intosh County School Dist. No. 29, 32 
Okl, 692, 123 P 426, AnnCas1914A 
459. (6) Whether a person _is of 
mixed blood. Hare v. Gates County 
Bd. of Education, 113 N Ss 
55 (exact proportion of negro blood); 
Hopkins v. Bowers, 111 N. C. 175, 16 

“rig Bed 
49. Bird v. St. Mark’s Church, 62 
Iowa 567, 17 NW 747. 

50. Ala.— Dwight Mfg. Co. v. 
Word, 75 S 979. 

Ill.— Goddard v. Enzler, 222 Ill. 462, 
78 NE 805. } 

Ky.—Smith v. Middlesboro Electric 
Co., 164 Ky. 46, 174 SW 773, AnnCas 
1917A 1164. 

Md.—Kernan vy. Crook, 100 Md. 210, 
59 A 753. ; 

Mich.—Sykes v. Portland, 193 Mich. 
86, 159 NW 325. 

Mo.—Riley v. Independence, 258 
ae 671, 167 SW 1022, AnnCas1915D 
748. 

Okl.—Prickett v. Sulzberger, 
Co., 57% Okl.. 567,157 P 356. 

Tex.—Houston, etc, R. Co. v. Hop- 
son, (Civ. A.) 67 SW 458, 

Vt.—Spinney v. Hooker, 102 A 53. 

[a] Such a witness may state: 
(1) The proper height at which to 
string electric wires across highways. 
Houston, ete., R. Co. v. Hopson, (Tex. 
Civ. A.) 67 SW 458. (2) The standard 
custom in wiring switches. Devine v. 
Union» El; RCo; 201 All. sA. 492. 
(3) The cost of wiring a switch in 
accordance with general _ practice. 
Divine v. Union El. R. Co., 201 Ill. A. 
492. (4) The character of a dynamo 
and how many lights it was expected 
to furnish, Kernan v. Crook, 100 Md. 
210, 59 A 753. (5) The quantity of 
‘Juice per hour’ used by a lamp. 
Silverman v. Siegelstein, 173 NYS 
762. (6) Particular conditions under 
which insulation of electric wires 
may become useless. Dwight Mfg. 
Co. v. Word,.(Ala.) 75 S979. (7) The 
diffusion of lights from lamps and 
shadows created thereby. Prickett v. 
Sulzberger, etc., Co., 57 Okl. 567, 157 
P 356. (8) The distance that a nail 
would have to be from an iron band 
for an electric current to pass from 
one to the other. Riley v. Inde- 
pendence, 358 Mo. 671, 682, 167 NW 
1022, AnnCas1915D 748 (‘It is obvi- 
ous that these questions sought ex- 
pert knowledge’’). (9) The ways 
in which a ground could be pro- 
duced. Spinney v. Hooker, (Vt.) 
102 A 53. (10) That a person could 
not get a harmful shock unless 
there was a_ ground. Spinney v. 
Hooker, (Vt.) 102 A 53. (11) Whether 
under given circumstances a person 
would receive an_ electric. shock. 
Goddard v. Enzler, 222 Ill. 462, 78 NE 
805. See also Ludwig v. Metropolitan 
St. R. Co.. 71 App. Div. 210, 75 NYS 
667 [rev on other grounds 174 N. Y. 


etc., 


[22.C.5.] 539 


Ecclesiastical Affairs. A bishop 


of the protestant episcopal church has been per- 
mitted to state the organization of a parish and its 
admission into a diocesan convention.*? 


Electricity. A person skilled in 


matters relating to electricity may state facts 
known to him by reason of such special experience.®° 


Engineering. An engineer ypos- 


sessing the necessary qualifications °t may state rele- 
vant facts connected with his profession.*? 


Insurance. A witness who is af- 


firmatively’shown to have special experience in the 
, - 


546 mem, 67 NE 1084 mem] (where 
such evidence was received, appar- 
ently without objection). (12) The 
strength of a shock of electricity 
which a person received under certain 
circumstances. Smith v. Middlesboro 
Electric Co., 164 Ky. 46, 51, 174 SW 
773, AnnCas1917A 1164 (“That is all 
the evidence, from the nature of the- 
circumstances, that could be had upon 
a question of that kind’). (13) That 
a person might'get an electric shock 
sufficient to knock him down without 
being burned. Sykes v. Portland, 193 
Mich. 86, 159 NW 325. 

51. Flint v. Union Water Power 
Co., 73 N. H. 488, 62 A 788. 

[a] _ Finding as to qualification 
implied from receipt of testimony.— 
“The fact that the civil engineer was 
permitted to testify to the percolat- 
ing character of the soil between the 
hole and the river implies that the 
court found that he was qualified to 
testify upon the subject.’”’ Flint v. 
Union Water Power Co., 73 N. H. 483, 
485, 62 A 788, 

52. U. S.—Union Pac. R. Co. vy. 
Clopper, 1381 U. S. Appendix excii, 26 


L. ed. 2438 
Ark.—Jonesboro v. Pribble, 112 
Neutzel, 


Ark. 554, 166 SW 576. 
Ill.—-Ohio, ete., R. Co. v. 
nies 46, 32 NE 529 [rev 43 Ill. A. 
Ind.—Bader v. State, 176 Ind. 268, 
94 NE 1009, 10138 [cit Cyc]. 
gph latk v. Babcock, 23 Mich. 


N. H.—-Flint v. Union Water Power 
ye 713 _N. H. 483, 62 A 788. 


. Y.—Hart v. Hudson River 
Bridge Co., 84 N. Y. 56. 
Or.—Scott v. Astoria R. Co., 43 Or. 


26, 72 P 594, 99 AmSR 710, 62 LRA 


Tex.—-Gurley v. San Antonio, etc., 
Bagooe 58 Tex. Civ. A. 308, 124 SW 

[a] Such a witness may state: 
(1) What constitutes a bridge and its 
abutments. Union Pac. R. Co. v. 
Clopper, 131 U. S. appendix ecxcii, 26 
L. ed. 243. (2) What is customary 
bridge construction. Hart v. Hudson 
River Bridge Co., 84 N. Y. 56. (3) The 
proper grade of a railroad. Scott v. 
Astoria, R. Co., 43. Or. 26, 72 P 594, 
99 AmSR 710, 62 LRA 548. (4) The 
proper method of boring salt wells. 
Clark v. Babcock, 23 Mich. 164. (5) 
‘The natural laws affecting the flow of 
water in alluvial streams. Ohio, etc., 
R. Co. v. Nuetzel, 143 Ill. 46, 32 NE 
529 [rev 43 Ill. A. 108]. (6) ‘‘The 
percolating character of the soil” be- 
tween a hole and a river. Flint v. 
Union Water Power Co., 73 N. H. 483, 
485, 62 A 788. (7) Whether certain 
land would have been affected by an 
overflow of water from a creek re- 
gardless of the construction of a 
railroad. Gurley v. San Antonio, etc., 
RCO) OSs Dexa ClvysmAsy OU Stele eles 
SW 502 (‘The question involved was 
one as to which there was a sharp 
conflict in the evidence. Its solution 
properly involved the making of 
scientific investigations and deduc- 
tions therefrom”). (8) Whether it 
was possible, from an inspection of 
certain plans, to ascertain the loca- 
tion of a dam. Strobel Steel Constr. 
Co. v. Chicago Sanitary Dist., 160 Ill. A. 
554. (9) The result of scientific com- 
putations. Jonesboro y. Pribble, 112 
Ark. 554, 166 SW 576; Bader v. State, 
176 Ind. 268, 94 NE 1009, 1013 [cit Cyc]; 
Moelering v. Smith, 7 Ind. A. 451, 34 
NE 675 (quanity of stone in a wall). 


540 [22C.J.] 


insurance business ** may state technical facts com- 
monly known to those engaged in such business.°* 
Thus life insurance experience may qualify one to 
testify as to expectaney of life,°® or insurability 
of a certain person,°® fire insurance experience may 
qualify one to state increase of hazard arising from 
the location of a building ®’ or the facet that it is 
unoceupied,’® and one versed in marine insurance 
may testify as to whether certain matters are ma- 


terial to the risk.®® It has also 


that persons engaged in the insurance business may 
testify 28 to the value of a particular insurance 


business.®° 
53. Iowa—lLee v. Agricultural 
Ins. Co., 79 Iowa 3879, 44 NW 6838. 
Kan. — Atchison, Ctce Re Se COr av. 


Snedeger, 5 Kan. "A. 700, 49 P 103. 
Ky.—-Pepper v. Planters’ Nat. Bank, 


5 KyL 85. 


Mo.—Perrette v. Kansas City, 162 
“Mo. 238, 62 SW 448. 
N. Y.—Brooklyn First Baptist 


Cae v. Brooklyn F. Ins. Co., 28 N. 
153. 


vee Greenfield v. Massachusetts 
Mut. L. Ins. Co., 47 N. Y. 430; Fry v. 
New York Provident Sav. L. Assur. 
Soc., (Tenn. Ch, A.) 38 SW 116. 

[a] The time of expiration of a 
salad of life insurance in accordance 
with the provisions of a statute may 
be stated. Greenfield v. Massachu- 
setts Mut. L. Ins. Co., 47 N. Y. 430. 

[b] ‘he technical meaning of 
phrases in a policy of life insurance 
may be stated. Frey v. New York 
Provident Sav. L. Assur. Soc., (Tenn. 
Cho A") 38° S'W11 6. 

55. Chicago, etc., R. Co. v. Neff, 25 
Ind. A. 107, 56 NE 937; Clark County 
Cement Co. v. Wright, 16 Ind. A, 630, 

45 NE 817; Shover v. Myrick, 4 Ind 
7, 30 NE 207; Ft. Worth, etc., R. Co. 
v. Spear, (Tex. Civ. A.) 107 Sw 613; 
St. Louis Southwestern R. Co. v. Hall, 
(Tex: Civ. At) 106 hy 194; Rowley v. 
London, etc., R. Co., R. 8 Exch. 221. 

[a] ‘Mortality tables may be used 
by the witness in connection with 
his USAR G Shover v. Myrick, 4 


Ind. A. 7, 30 NE 207. 

$6" “Smoak v. Martin, 108 S. C. 472, 
94 SH 869. 

57. Harrington y. St. Paul, etc., R. 
Co., 17 Minn. 215 (near railroad). 

58. Southern Mut. Ins. Co. v. Hud- 


son, 115 Ga. 683, 42 SE 60; Traders’ 
Ins. Co. v. Catlin, 163 Ill. 256, 45 NE 
255, 35 LRA 595; Cornish v. Farm 
Buildings Be InsyCo he’s IN: eye 72915 
{aff 10 Hun 466]; Kirby v. Phoenix 
Ins. Co., 9 Lea (Tenn. ) 142. 

[a] Increase of premium.—The 
expression of the result of experience 
as to increase in hazard implied in 
raising the premium rate is received, 
although it is not conclusive. Trad- 
ers’ Ins. Co. v. Catlin, 163 Ill. 256, 45 
NE 255, 35 LRA 595. 

[b] ‘Such evidence has been re- 
jected in some cases. Southern Mut. 
Ins. Co. v. Hudson, 115 Ga. 638, 42 SE 
60; Kirby v. Phoenix Ins. Co.,-9" Lea 
(Tenn. ) 142, 

59. Hawes v. New England Mut. 
Mare ins, Co, sll Be@as, Non 6,241. 2 
Curt. 229; Leitch v. Atlantic Mut. Ins. 
COnMOGIUEN, pY. 1 00; COx Wa @. G. Iblaice 
Co., 100 Misc. 135, 166 NYS 294. 

60. Graves v. Kennedy, 119 Mich. 
621, 78 NW 667. 

61. U. S.—Stanton v. Embrey, 93 
U.S. 548, 23 L. ed. 983. 

l.—Fitchbureg Steam Engine Co. 
Veeeouter. all pin ek al | INE Sas 
Maneaty v. Steele, 112 Ill. A. 19; 
Sexton v. Bradley, 110 Ill. A. 495 [app 
dism 210 Ill. 128, 71 NE 343]. 

Iowa.—Billick v. Davenport, 164 
Iowa te 145 NW 470. 

N. Y.—Reilly v. Steinhart, 161 App. 
Div. 242, 146 NYS 534 [rev on other 
grounds Lil INE NG. 549, 112 NE 468]. 

N. C.—Kinston Cotton Mills v. Lia- 
bility Assur. Corp., 161 N. C. 562, 77 
SE 682. 

Pa.—Thompson v. Boyle, 85 Pa. 477. 

Vt—Vilas v. Downer, 21 Vt. 419. 

Wash.—Griggs v. Wayne, = 100 


EVIDENCE 


[§ 634] 


In General. 


been considered 


Wash, 459, 171 P 230. 
[a] Professional charges.—An at- 
torney at law may testify what price 


‘is usually charged for services of an 


attorney such as were rendered in a 
given case. Thompson v. Boyle, 85 


)}Pa. 477; Vilas v. Downer, 21 Vt. 419. 


62. See infra § 636, 

63. U.S.—HEnnis v. Smith, 14 How. 
400, 14 L. ed. 472; Dauphin v. U. ea 
6 Ct. Cl. 221; U. S..v. Gardiner, 25 # 
Cas. No. 15, 186a, 2 Hayw. & H. 89. 
eer re Faber, 168 Cal. 491, 143 


Conn.—Dyer v. Smith, 12 Conn. 384. 

Towa.—Banco de Sonora v. Bankers’ 

Mut. Casualty Co., 124 Iowa 576, 100 

NW 532, 104 AmSR 367; Crafts v. 
ae 38 Iowa 237. 

H.—Hall_ v. Costello, 48 N. H. 

1764 2 oe 207; Pickard v. Bailey, 26 


rene Y.—Matter of Roberts, 8 Paige 
N. C.—Temple v. Pappuotaue Coun- 
ty, 111 N.C. 36, 15 °SH8s 
Tex.—Sierra Madre Conaik 
Brick, (Civ. A.) 55 SW 521. 
Fine.—De Bodes’ Case, 8 Q. B. 208, 
565 HCL 208, 115 Reprint 854; Concha 
v. Murrieta, 40 oy 543; In re Dost 
Aly Khan, 6 Pe 6; sea v. Purday, 
KOM, (oie 269, ee ECL 269; Sussex 
Peerage Case, 11° Cl. & EF: 85, 8 Re- 
print 10384; Mostyn Vv. Fabrigas, 1 
Cowp. 161, 174, 98 Reprint 1021; Reg. 
v. Povey. 6 Cox C. G 83; Bremer v. 
Freeman, 1 Deane Hecl. Rep. 192; 
Picton’s Case, 30 How. St. Tr. 226. 
Ont.—Rice v. Gunn, 4 Ont. ay Ar- 
nold_ vy. Higgins, 11 Teer Q. 446. 
[a] Such evidence has pads re- 
ceived with respect to the law of: 
(1) Canada, Hall v. Costello, 48 N. H. 
176, 2 AmMR 207; Pickard v. Bailey, 26 
N. H. 152, (2) Cuba. Crafts v. Clark, 
38 Iowa 237; Temple v. Pasquotank 
County; 111 -N. C. 36, 15 “SH “886. 
(3) France. Ennis v. Smith, 14 How. 
(U..S.) 400, 14 L. ed. 472; Dauphin Vv. 
U. S., 6 Ct. Cl. 221; Dyer vy. Smith, 12 
Conn. 384: Matter of oberts, 8 Paige 
ONT VY?) 446: De Bodes’ Case, 8 Q. B. 
208, 55 ECL 208, 115 Reprint 854; 
Bremer _v. Freeman, 1 Deane Eccl. 
Rep. 192. (4) Louisiana. Cocks v. Pur- 
day, 2 C. & K. 269, 61 ECL 269. (5) 
Mexico. Sierra Madre Constr. Co. v. 
Brick, (Tex. Civ. A.) 55 SW 521. (6) 
New York. Arnold v. Higgins, 11 U. 
C. Q. B. 446. (7) Persia. In re Dost 
Aly Khan, 6 P. D. 6. (8) Peru. Concha 
Vv. Murrieta, 40 Ch. D. 548. Ce Rome. 
Sussex Peerage Case, 11 Cl. EF. 85, 
8 Reprint 1034. (10) Spain. Spey 
v. Fabrigas, 1 Cowp. 161, 98 Reprint 
at Picton’s Case, 30 How. Spar r: 


hans Ala.— Walker v. Forbes, 31 
Tag: 

Ra aeiee Cénts, bi iniss Cort 
Caldwell, 68 Ark. 505, 58 SW 355; 
Barkman v. Hopkins, 11 ATL? 


Coe vi 


Ga.—Chattanooga, ete, R. Co. v. 
Jackson, 86 Ga. 676, 13 SE 109. 

Tll.— Milwaukee, etches RAN Cow: 
Smith, 74 Ill. 197. 

Towa. Greasons v. Davis, 9 Iowa 


Kan.—Palmer vy. Hudson River 
eee Hospital, 10 Kan. A. 98, 61 P 


Ky.—Tyler v. Trabue, 8 B. Mon. 306. 

La.—Taylor v. Swett, 3 ua. 83522 
AmD 156. 

Md.—Jackson v. Jackson, 82 Md. 


(10) 
bers of the legal profession, and others acquainted 
with the conduct of affairs with which it deals may 
state facets connected with it.%t . 

[§ 635] (b) Foreign or Sister State Law—aa.. 
A witness who possesses the necessary 
qualifications ®*? may testify regarding the existence 
~and nature of a provision of the unwritten law of 
a foreign country® or, in the United States, of a 
sister state;** as to the existence of a written law in 
a foreign country * or sister state,°* and the con- 
struction given to it by the courts of the foreign 


(§§ 683-635 


Law—(a) In General. Mem- 


17, 33 A 317, 34 LRA 773; Baltimore 
Cons. Real Hst., etc., Co. v. Cashow, 
41 Md. 59; Wilson v. Carson, 12 Md. 
54. 

Mass.—Mowry v. Chase, 100 Mass. 


Nebr.—Barber vy. Hildebrand, 42 
Nebr. 400, 60 NW 594. 

N. H.—Kennard v. Kennard, 63 N. 
Ha c0er 

N. J.—Title Guarantee, etc., Co. v. 
Trenton Potteries Co., 56 N. J. Eq. 
441, 38 A 422. 

N. Y.—-Genet v. 
Canal Co., 13 Misc. 409, 
{rev on other grounds 2 
491, 34 NYS 1087]. 

Okl.—Atchison, éte., R. Co. v. Lam- 
bert, 32 Okl. 665, 123 P 428; Cole v. 
McIntosh County School Dist. No. 29, 
32 Okl. 692, 123 P 426, AnnCasi914A 
AUS) 

Pa.—Dougherty v. (payee: 15 Serge. 
& R. 84,16 AmD 520 

R. I—-Barrows v. ‘Downs, 9. Re ae 
446, 11 AmR 283 (New York). 
ne ae oe ciao v. De Leon, 64 Tex. 

{a] The answer must be sufficient- 
ly specific to be relevant. Clardy v. 
Wilson, 24 Tex. Civ. A. 196, 58 SW 52. 

[b] Such evidence is not conclu- 
sive where the matter is dependent 


Delaware, etce., 
35 NYS 147 
App. Div. 


on federal statutes of which the 
court must take judicial notice. 
Western Union Tel. Co. v. White, 


(Tex. Civ. A.) 162 SW 905. 

65. Compagnie Generale Transat- 
lantique v. Bump, 234 Fed. 52, 148 
CCA 68; Massucco v. Tomassi, 78 Vt. 
188, 62 A 57; De Bode’s Case, 8 Q. B. 
208, 55 HCL 208, 115 Reprint 854; 
Short)y. Kinesmill,- 7. GC. @) Be 350: 

[a] Effect to be stated.—‘‘Proper- 
ly speaking, the nature of such evi- 
dence is, not to set forth the contents 
of the written law, but its effect and 
the state of the law resulting from it. 
The mere contents, indeed, might 
often mislead persons not ‘familiar 
with the particular system of law: 
the witness is called upon to state 
what law does result from the instru- 
ment.” De Bode’s Case, 8 Q. B. 208, 
251, 65 ECL 208, 115 Reprint 854. 

[b] Oral proof necessary.—The 
book containing the written law can- 
not be read to the jury but must be 
proved by a witness. Darby v. Ouse- 
ley,«1. H..& ON. 1-156" Reprint 1093 
(doctrines of the Roman church). 

66. Ill.—Love v. McElroy, 106 Ill. 
A. 294. 

Kan.—Woods County Union Bank 
v. Shore, 87 Kan. 140, 123 P 880. 

Mich.—Peo. v. McQuaid, 85 Mich. 
123, 48 NW 161. 

Mo.—Church_v. Central Coal, ete., 
Cont GAs ODES Webi. 

N. J.—Fithian v. Pennsylvania R. 
Cong Die Nis la. eee Oo eae Oa. 

Oh.—Brady v. Palmer, 19 Oh. Cir. 
Ct. 687, 10 Oh. Cir- Dec. 27. 

[a] A statutor By mode of proof, per- 
mitting copies of the printed laws to 
be received as prima facie evidence 
does not exclude a statement by a wit- 
ness. Brady v. Palmer, 19 Oh. Cir. Ct. 
687, 10 Oh. Cir. Dec. 27. But com- 
pare Johnson v. Hesser, 61 Nebr. 631, 
85 NW 894 (the medium of proof pro- 
vided by the statue constitutes the 
“best evidence,” and must be used un- 
less good excuse is shown). 

[b] Cannot apply law.—One called 
to prove as a fact the law of a sister 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Ba 
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country *’ or sister state;®* as to the effect ® or 
propriety 7° of acts done under such a law; or as to 
the existence of a rule of practice in the country ™ 
Such a witness may also explain legal 
terms of a foreign system of jurisprudence, which 
are in a language foreign to the forum.73 
the meaning of a statute of another state is plain, 
and it has not been construed by the courts of 
that state, witnesses cannot be allowed to state 


or state.7? 


state may testify only to what the 
law of the sister is, and he cannot 
apply that law to the facts in contro- 
versy. Jenness v. Simpson, 84 Vt. 
127, 78 A 886. 

{c] Foundation for deposition.— 
Where it is sought to introduce the 
evidence of a witness skilled in the 
foreign laws as a deposition, the 
proper foundation must be laid for 
it. Love v. McElroy, 106 Ill. A. 294. 

67. U. S—Mexican Nat. R. Co. v. 
Slater, 115 Fed. 593, 53 CCA 239 [aff 
194 U. S. 120, 24 SCt 581, 48 L. ed. 


900] 

R. I.—Barrows v. Downs, 9 R., I. 
446, 11 AmR 283. 

Wis.—Hite v. Keene, 149 Wis. 207, 
134 NW 383, 1385 NW 354, AnnCas 
1913D 251: 

Eng.—Concha v. Murrieta, 40 Ch. 
D, 543 


N. S.—U._ S. v. Webber, 5 DomLR 
866, 20 CanCrCas 6. 

Ont.—O’Reilly v. O’Reilly, 21 Ont. 
Lb. 201, 12 OntWR 688, 13 Ont. L. 
967, 16 OntWR 75. 

[a] Opinion to be accepted.—‘My 
opinion is against the construction, 
but the statute is passed in a foreign 
jurisdiction and an expert from that 
jurisdiction has testified that the 
offence may arise before the bank- 
ruptey arises and before the trustee 
is appointed. I think that the ques- 
tion of what the law is in a foreign 
jurisdiction is a question of fact 
and not a question of law for me, 
therefore I feel bound to accept the 
evidence of the legal expert from the 
United States.” U. S. v. Webber, (N. 
S.) 5 DomLR 866, 868, 20 CanCrCas 6. 

{[b] Where the evidence is conflict- 
ing, the court may examine textbooks 
or decisions as to the meaning of the 


ete law. Rice v: Gunn,’ 4 Ont, 
579. 
{c] Translation.—The evidence of 


the skilled witness is competent and 
peculiarly appropriate when the copy 
of the law submitted to the court of 
the forum is in the form of a trans- 
lation. Mexican Nat. R. Co. v. Slater, 
115 Fed. 593, 53 CCA 239 [aff 194 
U. S. 120, 24 SCt 581, 48 L. ed. 909]. 

68. U. S.—New York Guaranty Trust 
Co. v. Hannay, 210 Fed. 810, 127 CCA 
360; Manchester Liners v. Virginia- 
Carolina Chemical Co., 194 Fed. 463 
[aff 204 Fed. 564, 123 CCA 90]. 

Ala.—Walker v. Forbes, 31 Ala. 9. 

Cal.—In re Faber, 168 Cal. 491, 143 
LE eMi(e 

Conn.—Barber v. Mexico Inter- 
national Co., 78 Conn. 587, 48 A 758; 
Dyer v. Smith, 12 Conn. 384. 

Ind. T.—Elliott v. Garvin, 7 Ind. T. 
679, 104 SW 878. 


Iowa.—Billick v. Davenport, 164 
Iowa 105, 145 NW 470; Crafts v. 
Clark, 38 Iowa 237; Greasons Vv. 


Davis, 9 Iowa 219. . 

Kan.—Woods County Union Bank 
v. Shore, 87 Kan. 140, 123 P 880; 
Brenner v. Luth, 28 Kan. 581. 

Ky.—Barker v. Brown, 33 SW 833, 
17 KyL 1172. 

La.—Walsh v. Walsh, 137 La. 157, 
68 S 392. ' y 

Md.—Dimpfel v. Wilson, 107 Md, 
329, 68 A 561, 13 LRANS 1180, 15 
AnnCas 753. 

Mich.—General Conference Assoc. 
v. Michigan Sanitarium, etc., Assoc., 
166 Mich. 504, 132 NW 94. 

N. H.—Jenne v. Harrisville, 63 N. 
H. 405. 

N. J.—Title Guarantee, etc., Co. v. 
Trenton Potteries Co., ING As 82015 
441, 38 A 422. 

N. Y.—China, ete., Bank v. Morse, 
168 N. Y. 458, 61 NE 774, 85 AmSR 
676, 56 LRA 139; Reilly v. Steinhart, 
161 App. Div. 242, 146 NYS 534 [rev 
on other grounds 217 N. Y. 549, 112 
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Where 


NE 468]. 
a L v. Bartram, 11 Oh. St. 
Okl.—Atchison, Cte... Cor cvs, ame 


bert, 32 Okl. 665, 123 P 428; Cole v. 


McIntosh County School Dist. No. 29, 
Wer ise 692, 123 P 426, AnnCas1914A 

Pa.-—Bollinger v. Gallagher, 163 
Pa, 245, 29 A 751, 48 AmSR 791 


Wis.—Hite v. Keene, 149 Wis. 207, 
134 NW 383, 135 NW 354, AnnCas 
1913D 251. 


Eng.—Concha v. Murrieta, 40 Ch. 
D. 543. 

[a] The patent laws of the United 
States are not the laws of another 
state, and hence not the subject of 
such evidence. Owen y. National 
Hatchet Co., 147 Iowa 393, 121 NW 
1076, 126 NW 333. 

[b] Qualification.— The judgment 
of the witness as to the construction 
of a statute enacted by a country 
cannot control the statute itself and 
decisions of the courts of that 
country as to its meaning. China, 
etc., Bank v. Morse, 168 N. Y, 458, 61 
NE 774, 85 AmSR 676, 56 LRA 139. 

[c] Function of court—(1) The 
court may examine the laws and 
documents which have been referred 
to by the skilled witnesses as a cor- 
rect statement of the law, “not as 
evidence per se, but as part of the 
testimony of the witness.” Concha 
v. Murrieta, 40 Ch. D. 543 (per Lopes, 
L. J.).. (2) The duty of saying what 
an instrument means, still rests on 
the ‘presiding justice of the court of 
the forum, although the work of in- 
terpretation has been discharged by 
witnesses skilled in the foreign laws 
or languages. Stearine, etc., Co. v. 
Heintzmann;, 27 1C. B. Ni Sic565. 112 
HCL 56, 144 Reprint 212; Di Sora v. 
Phillips, 10 H. L. Cas. 624, 11 Reprint 


1168. 

{d] Contrary view.—Clark v. El- 
tinge, 38 Wash. 376, 80 P 556, 107 
AmSR 858. 

69. Badische Anilin, etc., Fabrik 
v. Klipstein, 125 Fed. 543 (incorpor- 
ation). 

70. Baltimore Cons. Real SHEst., 


etc., Co. v. Cashow, 41 Md. 59. 
Vie be . 1S.) vVaeeGardiner, co, 2. Cas: 
No. 15, 186a, 2 Hayw. & H, 89; Patter- 


son v. Kennedy, 122 Mich. 3438, 81 
Nw 91. 
fa] It is not necessary to use 


reported cases for the purpose. Pat- 
terson v. Kennedy, 122 Mich. 343, 81 
NW 91. 

72. Barkman y. Hopkins, 11 Ark. 
157; Crafts v. Clark, 38 Iowa 237; 
Mowry v. Chase, 100 Mass. 79. 

"73. Columbia’ v.. (Cducam Co. 9106 
Wed. $37 [aff 113 Fed. 1020, 51 CCA 
604 (rev on other grounds 190 U.S. 
524, 23 SCt 704, 47 L. ed. 1159)]; J. 
T. Morgan Co. v. Williams, 143 Ky. 
115, 136 SW 131-" Clark” vy. Eltinge, 
eae 376, 80 P 556, 107 AmSR 
85 


74. .Molson’s Bank v. Boardman, 
47 Hun (N. Y.) 185; Geoghegan v. 
Atlas ‘SS."'Co.; 16 Daly~ GN: Yo | 229, 
10 NYS 121; Hennessey v. Farrlley, 
13 Daly (N. Y.) 468 


75. Cal.—In re Faber, 168 Cal. 
491, 143 P 7387. 
Conn.—Barber_ v. Mexico  Inter- 


national Co., 73 Conn. 587, 48 A 758. 

Ind. T.—Porter v. U. S., 7 Ind. T. 
616, 104 SW 855. 

Iowa.—Banco de Sonora v. Bankers’ 
Mut. Casualty Co., 124. Iowa_ 576, 
100 NW 532, 104 AmSR 367; Banco 
de Sonora v. Bankers’ Mut. Casualty 
Co., 95 NW 232; Greasons v. Davis, 
9 Towa 219 


Md.—Baltimore Cons. Real Est., 
etc., Co. v. Cashow, 41 Md. 59. 
Mass.—Barker v. U. S. Fidelity, 
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what they believe should be its construction.“ 

bb. Qualifications of Witness. The wit- 
ness must be shown to the satisfaction of the court 
to possess sufficient knowledge to render his evi- 
dence of value.” 
practicing attorney in the country or state whose 
laws are in question is competent; but it is not 
necessary that the witness should be a lawyer,7§ 
and a fortiori it is not required that he should 


One who is7° or has been7? a 


etc., Co., 228 Mass. 421, 117 NE 894. 
Py ae aa v. Town, 14 Mich. 


4 

N. H.—Hall v. Costello, 48 N. H. 
176, 2 AmR 207; Watson v. Walker, 
23 N. H. 471. 


Pa.—American L. Ins., ete., Co. v. 
Rosenagile, 77 Pa. 507. 

R. I.—O’Donnell vy. Johnson, 36 R. I. 
308, 90 A 165. 

Tenn.—City Sav. Bank v. Kensing- 
ton Land Co., (Ch.) 37 SW 1037. 

Vt.—Frederick v. Morse, 88 Vt. 126, 
192 A 16. : 

Eng.—Concha v. Murrieta, 40 Ch. 
D. 548; In re Dost Aly Khan, 6 P. D. 
6; In re Pearn, 1 P. D. 70; Bristow 
v. Sequeville, 5 Exch. 275, 155 Re- 
print 118; Dalrymple v. Dalrymple, 2 
Hagg. Cons. 54, 161 Reprint 665. 

N. S.—McKenzie v. Gordon, 1 N. § 
Dec. 153. 

[a] The term “expert” is frequent- 
ly applied to such a witness. Jack- 
son _v. Jackson, 82 Md. 17, 33 A 317, 
34 LRA 778. 

_[b] A new claim to knowledge 
is not sufficient. McKenzie v. Gor- 
don; Ne S253 

{c] The witness may refresh his 
memory (1) or correct or confirm his. 
opinion by reference to books recog- 
nized as authority in the foreign 
jurisdiction. Sussex Peerage Case, 11 
Cl. & F. 85, 8 Reprint 1034. (2) But 
the law is to be taken from _ his 
evidence. Nelson v. Bridport, 8 Beav. 
527, 50 Reprint 207. 

76. Baltimore Cons. Real _ Est., 
etc., Co. v. Cashow, 41 Md. 59; Sierra 
Madre Constr. Co. v. Brick, (Tex. Civ. 
A.) 55 SW 521; Concha v. Murrietta, 
40 Ch. D. 5438. 

77. Union Cent. L. Inc. Co. v. Cald- 
well, 68 Ark. 505, 58 SW 355. 

78. Cal.—In re Faber, 168 Cal. 491, 
143 P 737. 

Mich.—Peo. v. McQuaid, 85 Mich. 
123, 48 NW 161. 

N. H.—Hall v. Costello, 48 N. H. 
176, 2 AmR 207. ‘ 

N. C.—State v. Behrman, 114 N. C. 
797, 19 SE 220, 25 LRA 449. 


Eng.—Picton’s Case, 30 How. St. 
MDs OeeerAiyg 
Alta.—Rex v. Bleiler, 1 DomLR 


878, 21 WestLR 18, 19 CanCrCas 249. 

“In proof of the laws of the foreign 
country, the testimony of any person, 
whether a professed lawyer or not, 
who appears to the court to be well 
informed on the point, is competent.” 


Halle ve -Costello?’ 48 ING Ew G, 79), 
2 AmR 207. 
{a] Ambassador qualified.—In re 


Dost. Aly, Khan, 6" Pw Ds6: 

{[b] Vice consul qualified.—Lacon 
v. Higgins, D. & R. N. P. 38, 16 ECL 
425, 3 Stark. 178, 3 ECL 643. 

{[c] A merchant of Belgium who 
had been commissioner of stocks in 
Brussels has been allowed to testify 
as to the law of Belgium as to the 
presentation of notes. Vander Donckt 
v. Thellusson, 8 C. B. $12, 65 ECL 
812, 137 Reprint 727. 

[dad] A ‘clergyman may be com- 
petent with respect to laws relating 
to marriage. Peo. v. McQuaid, 85 
Mich. 123, 48 NW 161; State v. Behr- 
mans LIENS Co 7.97 wil tS Bie 2Z20, 26 
LRA 449; Rex v. Bleier, (Alta.) 1 
DomLR 878, 21 WestLR 18, 19 Can 
Cras; 249) 

fe] A Roman catholic bishop, 
with the office of coadjutor to a vicar 
apostolic may testify as to the matri- 
monial law of Rome. Sussex Peer- 
ore GRE, VIVCIN& EF. 85,8 Reprint 
1034. 

[fl] In matters of ecclesiastical 
law the English courts of equity 
may require that a case be stated for 
the opinion of civilians. Hurst v. 
Beach, 5 Madd. 351, 56 Reprint 923 
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connected therewith.** 
[§ 638] (12) Manufacturing. 


possess experience 


{foll in that respect in Sayre vy. 
Cramp, 2 Wkly. Rep. 

[¢] A banker is not competent. 
Phelps v. Town, 14 Mich. 374. 

[h] A policeman does not, as in- 
cident to the performance of his 
duties, acquire sufficient acquaint- 
ance with the law to qualify him. 
Peo. v. Lambert, 5 Mich. 349, 72 AmD 
49. 

79. In re Faber, 168 Cal. 491, 143 
Pasi. 

80. Bristow v. Sequeville, 5 Exch. 
ce obo Reprint 118; In re Bonelli, 
1 69; Cartwright v. Cartwright, 
26 avkiy. Rep. 684, 

81. U. S—Dauphin v. U. S,, 
Gi 22d.- \: 

Conn.—Barber v. Mexico  Inter- 
national Co., 73 Conn. 587, 48 A758. 

Iowa.——Banco de Sonora v. Bank- 
ers’ Mut. Casualty Co., 95 NW 232. 

Mass.—-Barker  v. Wem Fidelity, 
ete., Co., 228 Mass. 421, 117 NE 894. 

Ni. ¢.—Temp le Vv. Pasquotank 
County, 111 N. Oh 36, 15 SH 886. 

[a] Mere general study is not 
necessarily sufficient. Banco de Son- 
ora v. Bankers’ Mut. Casualty Co., 
(Iowa) 95 NW 2382 (study of Jus- 
tinian code does not qualify a person 
to testify as to a provision in the law 
of Mexico). 

825 Dauphin. v; Us S52 6,7 Cte 7Cl; 
221; Piekard v. Bailey, 26 N. H. 152. 

83. U. S.—Crane v. Fry, 126 Fed. 
278, 61 CCA 260.! 

Miss.—Carter v. Studdard, 79 Miss. 
as 79 S 225 

(4 ~_“Whitfield v. Rowland 
Weiee Co.,152 N. C. 211, 67 SE 542. 

Or.—Evansen vy. Grande Ronde 
Lumber Co., 77 Or. 1, 149 P 10385. 

Va.—Hut Springs Lumber, etc., 
Co. v. Revercomb, 110 Va. 240, 65 
SE 557. 

Wis.—St. Paul Boom Co. v. Kemp, 
125. Wis. 138, 103 NW 259. 

[a] Such a witness may state: 
(1)Faects concerning log marks. St. 
Paul Boom Co. v. Kemp, 125 Wis. 
138, 108: NW 259. .(2) Whether. a 
certain stream was floatable. Hot 
Springs Lumber, etc., Co. v. Rever- 
comb, 110 Va. 240, 65 SE 557. (3) The 
diameter which a tree should have in 
order to square a certain number of 
inches. Whitfield v. Rowland Lumber 
Co., 152 N; C.0211, 67 SH 612. (4) The 
cost of hauling logs or lumber, de- 
mand for the lumber, and the cost 
of manufacturing. Carter v. Stud- 
dard, 118 Miss. 345, 79 S 225. (5) The 
superintendent of a logging com- 
pany’s railway may testify whether 
it was necessary for members of the 
crew of a logging train to travel over 
the cars when in motion. FEvansen 
v. Grande Ronde Lumber Co., 77 Or. 
Po149 £035. 

84. Merchants’ Wharf-Boat Assoc. 
v. Wood, (Miss.) 3 S 248; Springfield 
Crystallized Ege Co. v. Springfield 
Ice, etc., Co., 259 Mo. 664, 168 SW 
Wt2: Wraim v. National EY. Ins: Co., 
170e Pat 15155325 A 613,50eAmSR, 753. 

[a] The experience must relate to 
the particular matter involved in the 
inquiry. Springfield Crystallized Egg 
Co.. v. Springfield Ice, ete., Co., 259 
Mo. 664, 168 SW 772 (methods of 
particular manufacturer); Fraim v. 
National F.. Ins. Co., 170 Pa. 151, 32 
A 613, 50 AmSR 753 (use of gasoline 
in silver plating). 


In England mere study 
of the law, without practical experience therein, 
is not regarded as sufficient,°° but in the United 
States study alone may qualify the witness,** al- 
though the combination of study and practical ex- 
perience adds to his qualification.*? 

(11) Logging. Experience in the busi- 
ness of logging may qualify a witness to state facts 


in manufacturing pursuits °4 
may state facts within their knowledge relating: 
to such pursuit,®° as for instance the cost of manu. 
facturing,®® the proper method of doing certain 


Ct. 
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Witnesses who 


imperfections ;? 


85. Fletcher v. Prestwood, 143 
Ala. 174, 38 S 847; Birmingham 
Furnace, ete., Co. v, Gross, 97 Ala. 
220, 12 S 36; Weber Wagon Gong. 
Kehl, 139 Ill. 644, 29 NE 714; Conley 
v. Portland Gaslight Cos, 99’ Me. bir 
58 A 61; B. F. Goodrich Rubber Co. 
v. Bike Cushion Wheel Co., 196 
Mich, 600, 168 NW 5 

[a] Thus (G5) witnesses familiar 
with jron furnaces may state that 
“some men can stand more gas than 
others.’ Birmingham Furnace, etc., 
Co. v.. Gross, 97 Ala. 220, 12 S 36. (2) 
Persons operating a particular 
machine may state that as the result 
of its operation a hardwood floor be- 
comes slippery and a softwood one 
does not. Weber Wagon Co. v. Kehl, 
139 Ill. 644, 29 NE 714. 

[b A manufacturer of belting 
can testify as to the cause of its 
crookedness, and whether such 
crookedness constitutes a defect. 
Jewell Belting Co. v. Hamiiton Rub- 
ber Mis. Cos 121 IW AS 13: 

86. Nashville Lumber Co. v. Inger- 
soll, 93 Ark. 447, 125 SW 139. 

87. See cases infra this note. 

[a] Constructing ice tongs.—Neu- 
bauer v. Northern Pac. R. Co.,. 60 
Minn. 130, 61 NW 912. 

[b] Burning tiles. — Wiggins v. 
Wallace, 19 Barb. (N. Y.) 338. 

88. Wiggins v. Wallace, 19, Barb. 
(N. Y.) 338. 

[a] Foreign substances going 
through mill.—Sticht v. Buffalo 
Cereal Co., 195 N. Y. 70,;-87 NE 801. 

89.' Judson yv. Giant ‘Powder Co, 
107 Cal. 549, 40 P 1020, 48 AmSR 146, 
29 LRA 718 eer e mill). 

90. Fox Peninsular White lead, 
etc., Works, be Mich. 243, 52 NW 623 
(paris green). 

91. U. S—Pullman’s Palace-Car 
Co. v. Harkins, 55 Fed. 932, 5 CCA 
326 (machinist). 

Ala.—Matthews v. Farrell, 140 Ala. 
anes 387 S 325. 

al.—Dyas _ v. pvenipere Pac. Coy 
140 Cal. 306. Mircea es 
New Castle 


Del.—Punkowski_ v. 
Leather Co., 20 Del. 544, 57 A 559. 
D; C.— Bradley v.- District of 
Columbia, 20 App. 169. 
Ind.—Knickerbocker Ice Co. Vv. 


Gray, 171 Ind. 395, 84 NE 341. 


Ma'ss.—Hall v. Thayer, 225 Mass. 
151,,113 NE 644. 
R. I—Carr v. American Loco- 


motive Co., 26 R. I. 180, 58 A 678. 
C.—Koon v. Southern R. Co., 69 
SG. 101, 48 St 86. 

[a] The witness must be quali- 
fied either technically or by experi- 
ence. Bradley y. District of Colum- 
bia, 20 App. (D. CG.) 169. 

92. Parlett v. Dunn, 102 Va. 450, 
46 SE 467. 

[a] Individual practice in partic- 
ular matters is irrelevant. Parlett 
v. Dunn, 102 Va. 459, 46 SE 467; 
Richmond Locomotive Works Vv. 
Ford, 94 Va. 627, 27 SE 509. 

93. U.S.—Washington, etc., Bridge 
Bridge Co. v. Pennsylvania Steel Co., 
252 Fed. 487, 164 CCA 4038. 

Ala. —Yates v. Huntsville Hoop, 


etc., Co., 39'S 647. 
Tll.-_Jewell Belting Co. v. Hamil- 
ton Rubber Mfg. Co., 121 Ill. A. 13. 


Kan.—Baillod v. Nelson Grain Co., 
93. Kian A>, ol Abe 2895. 
Tex.—Lind v. Reeves, (Civ. A.) 154 
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manufacturing work,’ and the effect of improper 
methods,** the safety or danger of certain lines of 
manufacturing,®® or the disease-producing effects of 
certain manufacturing occupations.®*° 

(13) 
skilled in mechanical matters®t are competent to 
testify as to relevant °? facts which are familiar in 
the mechanical arts.®? 
and involve little of the element of reasoning,®* as 
for example the limits of ordinary observation,®® the 
lightness °* or strength 7 
ances,®®> under what strain they are at a given 
time,®® or how their strength is affected by given 
or the facts may be more com- 


Mechanics. Persons who are 


Such facts may be simple 


of materials or appli- 


SW. 262. 

Vt.—Spinney v. Hooker, 102 A 53. 

{a] Engine not injured by use.— 
In a buyer’s action for defects in a 
traction engine purchased, testimony 
of engineers, who had had charge of 
the engine, that it was absolutely 
new, and had not been run enough 
to injure it, was a statement of facts 
and not opinion. Lind v. Reeves & 
Go.:,. .@hex, Civ. .A.)°154. SW 2623 

94. See cases infra notes 95-1. 

95. Colusa Parrot Min., etc., Co. 
v. Monahan, 162 Fed, 276, 89 CCA 
256; Silveira v. Iversen, 128 Cal. tai: 
60 P 687; International, etc., R. 
v. Collins, 33 Tex. Civ. A. 58, %5 Sw 


pues 
Peo. v. Goldsworthy, 130 Cal. 
600. “62 P 1074 (eames i 


97. Cal.—McFaul Madera 
Pipes etc., Co., 134 Cai. 313, Se P 
Ky.—Fraternal Constr. Co. 


Vv. 
Jackson Fdy., ete., Co., 89 SW 265, 
28 KyL 383 

Me.—Caven v. Bodwell Granite Co., 
97 Me. 381, 54 A 851. 

Mass.—Erickson v. American Steel, 
ete., Co., 193 Mass. 119, 78 NE 761. 

Mo.—Boettger v. aheres etc., Iron 
Co., 124 Mo. 87, 27 SW 466. 

N. Y.—Favo_ v. Remington Arms 
Co., 67, App.-« Div. 414, 73. NYS 788 
[app dism 173 N. Y. 600 mem, 66 NE 
1107 mem]. 

[a] Timber.—Boettger v. Scherpe, 
ete., Iron Co., 124 Mo. 87, 27 SW 466. 

[b] Wood and iron.—Caven v. 
Bodwell Granite Co., 97 Me. 381, 54 


A 851. 

[ec] Tensile strength—Caven v. 
Bodwell Granite Co., 97 Me. 381, 54 
A 851; Murphy v. Marston Coal Co., 
183 Mass. 385, 67 NE 342; Favo v. 
Remington Arms Co., 67 App. Div. 
414, 73 NYS 788 [app dism 173 N. Y. 
600 mem, 66 NE 1107 mem]. 

[d] Resistance of iron.—Fraternal 
Constr. Co. v. Jackson Fdy., etc., Co., 
89 SW 265, 28 KyL 383. 

[e] Relative strength—McFaul v. 
Madera Flume, etc., Co., 134 Cal. 318, 
66 P 308 (wrought and cast iron in 
machinery). 

{f] Only one skilled in the matter 
can testify as to the strength of the 
metal in a gun. Favo v. Remington 
Arms Co., 67 App. Div. 414, 73- NYS 
788 [app dism_173 N. Y. 600 mem, 66 
NE 1107 mem]. 

[¢] A carpenter and builder, as 
such, is not competent to testify as 


to strength of and strain upon wire. 


rope. Caven y. Bodwell Granite Co., 
97 Me. 381, 54 A 851. 
98. See cases infra this note. 
Rad Couplixg pin.—Louisville, etc., 
. Co. v. Berkey, 136 Ind. 181, 35 NE 


‘[b] Iron hook.—Claxton y. Lex- 
ington, ete., R. Co., 13 Bush ea) 
636; Little v. Head, etc., Co., 69 I 
494, 43 A 619. 


[e] Saw.—Lau vy. Fletcher, 104 
Mich. 295, 62 NW _ 3857. 

[dad] Staging.—Prendible v. Con- 
necticut River Mfg. Co., 160 Mass. 


131, 35 NE 675. 

[e] Stringer.—Stanwick v. Butler- 
Ryan Co., 93 Wis. 430, 67 NW 723. 

99. Devine v. Mathis Bros. Co., 160 
Tl. A. 122; Caven v. Bodwell Granite 
Co., 97 Me. 381, 54 A 851. 

ale Boettger’ v. Scherpe, etc., Iron 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


‘chine.—Richardson v. 
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plicated without losing their essential character as 
facts, as where the witness states the cause of ob- 
served phenomena,? the dangers attendant upon 
the use of particular machinery,? or the proseeu- 
tion of certain lines of business, how injuries 
from these dangers can be prevented,®> how mechan- 
ical operations should be conducted,*® the physical 
effects of certain mechanical devices,’ the result of 


Co., 124 Mo. 87, 27 SW 466; Murphy v. 
Pacific Tel., etc., Co., 68 Wash. 643, 
124 P 114. 

[a] Knot.—Boettger v. Scherpe, 
ete., Iron Co., 124 Mo. 87, 27 SW 466. 

2. Webster Mfg. Co. v. Mulvanny, 
168 Ill, 311, 48 NE 168; Tremblay v. 
Mapes-Reeve Constr. Co., 169 Mass. 
284, 47 NE 1010; Quigley v. H. W. 
Johns Mfg. Co., 26 App. Div. 434, 50 
NYS 98; Kirby Lumber Co. v. Wil- 
liams, (Tex. Civ. A.) 159 SW 309. 

[a] Collapse.—What caused a 
building or portion of one to collapse 
may be stated. Tremblay v. Mapes- 
Reeve Constr. Co., 169 Mass. 284, 47 
NE 1010; Quigley v. H. W. Johns 
Mfg. Co., 26 App. Div. 434, 50 NYS 98. 

3. U. S.—American Car, etc., Co. v. 
Thornton, 183 Fed. 114, 105 CCA 33. 

Del.—Punkowski v. New Castle 
Leather Co., 20 Del. 544, 57 A 559. 

Iowa.— Vohs v. A. E. Shorthill Co., 
124 Towa, 471, 100 NW 495. : 

Ky.—Vollman Buggy Body Co. v. 
Spry, 80 SW 1092, 26 KyL 228. 

N. H.—Soucier v. Odell Mfg. Co., 
77 N. H. 118, 88 A 708. 

N. Y.—Charter Gas Engine Co. v. 
pcan, if Appmebive 234) L790 NYS 
1 i 

S. C.—Wofford v. Clinton’ Cotton 
Mills, 72 S. C. 346, 51 SE 918. 

Tex.—Gulf Cooperage Co. v. Aber- 
nathy, 54 Tex. Civ. A. 137, 116 SW 
869; Gammel-Statesman Co. v. Mon- 
fort, (Civ. A.) 81 SW 1029. 

[a] Buzz planer.—Soucier v. Odell 
NESMCO. ANGE 118983. LAr08. 

[b] Cold chisel.—Vohs v. A. E. 
Shorthill Co., 124 Iowa 471, 100 NW 
495 


{c] Gasoline engine.—Charter Gas- 
Engine Co. v. Kellam, 79 App. Div. 
231, 79 NYS 1019. t 

[da] Shafting.— An experienced 
machinist may state that rapidly 
revolving shafting is “a very harm- 
less looking thing to an ignorant 
man.’ Pullman’s Palace-Car Co. v. 
Harkins, 55 Fed. 932, 5 CCA 326. 

4, Judson vy. Giant Powder Co., 
107 Cal. 549, 40 P 1020, 48 AmSR 146 
29 LRA 718 (powder mill). : ‘ 

5. U. Si—Stone, ’etc., Engineering 
Corp. v. Melovich, 202 Fed. 438, 120 

544. 
RMS norhes! vaDavideon! 41 S812. 

Towa.—Vohs v. A. EB. Shorthill Co., 
124 Iowa 471, 100 NW 495. 

Kan.—Hockman v. Sifers Candy 
Co., 178. P 254. ' 

Ky.— Lovell, etc., Tobacco Co. v. 
Justice, 147 Ky. 642, 144 SW 1079. 

Me.—Sawyer v. J. M. Arnold Shoe 
Co., 90 Me. 369, 38 A 333. 


Md.—Baltimore, etc., Road v. Leon- 


hardt, 66 Md. 70, 5 A 346. 
_ N. C.—Bennett v. Carolina Mfg. 
Co., 147 N. C. 620, 61 SE 463. 

Wis.—Krawiecki v. Kieckhefer Box 
Co., 151 Wis. 176, 138 NW 710. 

[a] Dogs of elevator gate.— 
Sawyer v. J. M. Arnold Shoe Co., 90 
Me. 369, 38 A 333. i y 

[b] Sparks from threshing ma- 
Douglas, 100 
Iowa 239, 69 NW 530. : 

[ec] Guarding machinery.—Nation- 
al Enameling, etc., Co. v. Zirkovics. 
251 Fed. 184, 163 CCA 340; Hockman 
v. Sifers Candy Co., (Kan.) 178 P 
254; Ford v. Providence Coal Co., 124 
Ky. 517, 99 SW 609, 30 KyL 698. 

6 Cal.—Dyas v. Southern Pac. 
Go.) 140° Cal. 296,°73 P9722 

Mass.—Leslie v. Granite R. Co., 172 
Mass. 468, 52 NE 542. h 

Minn.—Nutzmann y. Germania L. 
Ins. Co., 78 Minn. 504, 81 NW 518. 

N. Y.—Scheider v. American Bridge 


Okl.—Burk_ y. 
Co., 150 P 458. . 
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Utah.—Fritz v. Western Union Tel. 
Co., 25 Utah 263, 71 P 209. 
Va.—Parlett v. Dunn, 102 Va. 459, 
bb ee 467. 
a 


Moving heavy wheels.—Rich- 
mond Locomotive Works vy. Ford, 94 
Va. 627, 27 SE 509. 

[e] Oiling machinery.—Burk v. 
Hobart Mill, ete., Co., (Okl,) 150 P 458. 

{d] Putting up hoisting ap- 
paratus.—Parlett v. Dunn, 102 Va. 
459, 46 SE 467. 

[e] Stringing telephone wires.— 
Fritz v. Western Union Tel. Co., 25 
Utah 263, 71'P 209. 

[f{] Use of derrick.—Dyas_ v. 
Southern Pac. Co., 140 Cal. 296, 73 P 
972; Leslie v. Granite R. Co., 172 
Mass. 468, 52 NE 542; Scheider v. 
American Bridge Co., 78 App. Div. 
163, 79 NYS 634 (guying); Oties v. 
Cowles Blectric Smelting, etc., Co., 
4 Silv. Sup. 274, 7 NYS 251 [aff 130 
N. Y. 689 mem, 29 NE 151 mem] 
(erecting). 

{g] Conjectural estimates as to 
whether an experienced lineman en- 
gaged in running electric wires would 
under certain conditions have deemed 
a certain precaution necessary in 
order to insure that the current has 
been cut off, have been rejected. Dal- 
las Blectric Co, v. Mitchell, 33 Tex. 
Civ. A. 424, 76 SW 935. 

7. Ga.—Cochrell v. Langley Mfg. 
Co., 5 Ga. A. 317, 63 SE 244. , 

Ind.—New Jersey, etec., R. Co. _v. 
Tutt, 168 Ind. 205, 80 NE 420; La 
Porte Carriage Co. v. Sullender, (A.) 
71 NE 922: 

Iowa.—Long v. Travellers’ Ins. Co., 
113 Iowa 259, 85 NW 24. 

Ky.—Dugan v. Com., 102 Ky. 241, 
438 SW 418, 19 KyL 1273. 

Md.—Planters’ Mut. Ins. 
Rowland, 66 Md. 236, 7 A 257. 

Okl.—Prickett v. Sulzberger, etc., 
@o.8 5 OK 56i5, Lot) P3565 3615 ent 


Cyc]. 

vg! T.—Carr v. American Locomo- 
tive Co., 26 R. I. 180, 58 A 678. 

Tex.—Bearden v. State, 44 Tex. Cr. 
578, 73 SW 17. 

Wash.—State v. Melvern, 32 Wash. 
7, 72 RB 489. 

fa] Burr and roller mills.—Plant- 
ers’ Mut. Ins. Co. v. Rowland, 66 Md. 
236, 7 A 257. 

{[b] Firearms.—Testimony may be 
received as to: (1) The extent to 
which shot from a muzzle-loading 
shotgun will scatter at various dis- 
tances. Bearden vy. State, 44 Tex. Cr. 
578, 738 SW 17; State v. Melvern, 32 
Wash. 7, 72 P 489. (2) The probable 
effects of gas generated by the ex- 
plosion of gunpowder in the dis- 
charge of a gun as dependent on 
proximity. Long v. Travellers’ Ins. 
Co., 113 Iowa 259, 85 NW 24. (3) 
How far firearms of a certain caliber 
will powder: burn. Long: v. Travel- 
lers’ Ins. Co., 113 Iowa 259, 85 NW 24; 
Head v. State, 40 Tex. Cr. 265, 50 
SW 352. (4) Whether a bullet loses 
weight by going through a human 
body. Dugan v. Com., 102 Ky. 241, 43 
Sw 418, 19'KYL 1273 (physician). 

8. Slack v. Harris, 200 Ill. 96, 65 
NE 669 [aff 101 Ill. A. 527]; Comeau 
vy. C. C. Manuel, ete., Co., 84 Vt. 501, 
80 A 51. 

[a] Loosening bolts.—Slack: v. Har- 
ris, 200 Ill. 96, 65 NE 669 [aff 101 I11. 
Abe te ; 

9. Starer v. Stern, 100 App. Div. 
393, 91 NYS 821; Dallas Electric Co. 
v. Mitchell, 33 Tex. Civ. A. 424, 76 
SW 935. 

10. Ala.—Nashville, etc., R. Co. v. 
Crosby, 194 Ala, 338, 70 S 7. 

Ark.—Thompsen v. Bertrand, 23 
Ark, 730. 


Con, Yv. 
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specific defects,> and in general what certain ap- 
pearances would indicate to an observer experienced 
or skilled in mechanical trades.® 

(14) 
ness who is shown to the satisfaction of the court. 
to be a competent physician,!? surgeon,!! osteopa- 
thist,1? or veterinary ’* may state facts known to 
qualified members 


Medicine and Surgery. A _ wit- 


of his profession,4 as the 
Ga.—Hook v. Stovall, 26 Ga. 704. 
Iil.—Siebert v. Peo., 143 Til. 571, 32 
Ny gop , 

y.—Murphy v. Murphy, 65 SW 

165, 23 KYL 1460. oo 

Mass.—Sullivan v. Boston El. R. 
Co., 185 Mass. 602, 71 NE 90. 

Mo.—Longan v. Weltmer, 180 Mo. 
322, 79 SW 655, 103 AmSR 573, 64 
LRA 969. 


Tex.—Beadle v. McCrabb, (Civ. A.), 
ee pega 
a.—Hunter v. Burroughs, 12 3 
ee SE 360. sai a 
is.—Bowers v. State, 122 Wis. 
163, 99 NW 447. : ee 
[a] Graduate of a medical college. 
an ae v. Peo., 143 Ill. 571, 382°Ner 


{[b] Students of medicine may, if 
they feel competent to do so, testify 
as to facts of medical science, al- 
though they have not practiced pro- 
fessionally. Tullis v. Kidd, 12 Ala. 
648; Murphy v. Murphy, 65 SW 165, 
23 KyL 1460 (effect of alcoholism on 
the will power). 

{c] Specialists may be required 
where the court feels the qualifica- 
tions of the proposed witness to be 
insufficient to make his statement of 
fact helpful to the jury. Emerson v. 
Lowell Gaslight Co., 6 Allen (Mass.) 
146, 88 AmD 621 (illuminating gas). 

{d] X-ray treatment.—A general 
practitioner of exceptional high 
standing, although he had never ,used 
X-ray curatively, was competent to 
testify as to the general professional 
standard of skill and care required in 
giving X-ray treatments. Hunter v. 
Burroughs, 123 Va. 113, 96 SE 360. 

lle Kellysive2 Us Ss) 27 medhinéte: 
Rowell v. Lowell, 11 Gray (Mass.) 
420; Johnson v. Winston, 68 Nebr. 
425, 94 NW. 607; Crites v..New Rich- 
mond, 98 Wis. 55, 73 NW 322. 

{a] It is not necessary to show ex- 
perience in special cases in order to 
qualify a surgeon to testify as an ex- 
pert. Kelly v. U. S., 27 Fed. 616. 

{[b] Qualification may be shown on 
cross-examination, where its scope 
permits a party to elicit facts at this 
stage for his own case. Rowell v. 
Lowell, 11 Gray (Mass.) 420. 

12. Macon R., ete., Co. v. Mason, 
123 Ga. 773, 779, 51 SE 569 (“The 
plaintiff showed that the witness in- 
troduced in his behalf pursued a call- 
ing which required a special study of 
anatomy and physiology, and his tes- 
timony indicates that\he had a prac- 
tical as well as theoretical knowledge 
concerning the subjects as to which 
he undertook to impart information’). 

13. Grayson v. Lynch, 163 U. S. 
468, 16 SCt 1064, 41 L. ed. 230. 

14. Ala.—Barfield v. South High- 
Jand Infirmary, 191 Ala. 553, 68 S§ 30, 
AnnCasi916C 1097. 

Ark.—Durfee v. Dorr, 1381 Ark. 369, 
199 SW 376; Miller v. State, 94 Ark. 
538, 128 SW 353. 

Ga.—Western Union Tel. 
Ford, 10 Ga. A. 606, 74 SE 70. 

Ill.—Vischer v. Northwestern Ele- 
vated R. Co., 171 Ill. A. 544. 

Iowa.—-Baker v. Langan, 165 Iowa 
346, 145 NW 513. 

N. Y.—Bach v:. Brooklyn, etc., R. 
Co., 109 App. Div. 654,96 NYS 321. 

N. C.—Barrow v. Philadelphia L. 
Ins. Co., 169 N.C..572,.86 SE 497. 
a ae v. Gage, 70° Vt. 13, 39 A 

[a] “Turn of life”’—Titus v. Gage, 
70 Vt. 13, 39 A 246. 

[b] Conception.—Such a witness 
may state whether a first act of sex- 
ual intercourse would be apt to be 
fruitful in the absence of consent. 
Young v. Johnson, 123 N, Y. 226, 26 
NE 368. 

[ec] Death—Such a witness may 
state the means by which death may 
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effect,t> extent,!® and tendeney1” of professional 
knowledge regarding certain matters; what lga- 
ments a particular surgical operation severs;18 what. 
are the vital parts of the body;+® the symptoms of a 
given disease or injury in body ?° or mind,?! the 
and the chance that it 


22 


usual period for recovery,”” 
be produced in a human being and 
leave no marks upon the body. State 
v. Morgan, 95 N. C. 641 ; 

15. Indianapolis, ‘ete., Rapid 
Transit Co. v. Reeder, 37 Ind. A. 262, 
(76 NE 816; State v. ‘Knight, 43 Me. 
dpits Johnson v. Winston, 68 Nebr. 425, 
94 NW boca Lewis v. Crane, 78 Vt. 
216, 62 A 60. 

16. Del—State v. Miller, 14 Del. 
564, 32 A 1387. 

N. Y.—Peo. v. Osmond, 138 N. Y. 
80, 33 NE 739. 

Okl.—Ft. Smith, RCO. 
Hutchinson, 175 P 92 

Pa.—Baldi v. Metropolitan Ins. Co., 
18 Pa. Super. 599. 

Tex.—Houston, ete., R. Co. v. Lind- 
sey, (Civ. A.) 110 SW 995. 

Vt.—State v. Pierce, 87 Vt. 144, 86 
A 740. 

[a] ‘Recognizability of 
viccas-snte v. Miller, 14 Del. 
B2EA 137. 

[b] Mental condition.—A qualified 
witness may state whether a mental 
condition corresponding to certain 
symptoms is known to medical sci- 


etc., Ve 
2. 


human 
564, 


ence. Peo. v. Osmond, 138 N. Y. 80, 
33 NE 739. 
[ce] Difficulty of diagnosis.—Baldi 


v. Metropolitan Ins. Co., 18 Pa. Super. 
599. 


[d] Requirements of good surgery. 
—Willard v. Norcross, 81 Vt. 293, 69 
A 942; Sheldon v. Wright, 80 Vt. 298, 
67 A 807. 4 

[e] Discovering contagious dis- 
ease.—That the contagious nature of 
a djsease would be apparent to an 
ordinary practitioner may be stated. 
State v. Pierce, 87 Vt. 144, 86 A 740. 

17. Powers v. Mitchell, 77 Me. 361. 

18. Johnson v. Winston, 68 Nebr. 
425, 94 NW 607. 

19. oa Or v. State, 41 Tex. Cr. 
248, 53 SW 875. 

20. U. S—Grayson v. Lynch, 163 
U. S. 468, 16 SCt 1064, 41 w ed, 230. 

Fla.—Atlantic Coast Line R. Co. v. 
Dees, 56 Fla. 127, 48 S 28. 

Towa.—Worez v. Des Moines City 
R. Co., 175 Iowa 1, 156 NW 867. 

Md. ~ Baltimore, etc., Co. v. Cassell, 
66 Md. 419, 7 A 805, 59 AmR 175 

Mich—Marshall v. Wabash R. Co., 
184 Mich. 593, 151 NW 696. 

Minn.—Johnson v. Northern Pac. R. 
Co., 47 Minn. 430, 50 NW 473. 

Mo.—Brown v. Springfield Tract. 
Co., 141 Mo. A. 382, 125 SW 236. 

N. Y.—Cole v. Fall Brook Coal Co., 
159 N. Y. 59, 53 NE 670; Gregory v. 
New eee etc., R. Co., 55 Hun 303, 
8 NYS 5 

Doe Cesta v. Com., 104 Pa. 117. 

Vt.—Lewis v. Crane, 78 Vt. 216, 62 
A 60. 

W. Va.—Bowen up Paeded a he 35 
W. Va. 682, 14 SE 2 

N. B.—Brownell v. "Black, 31 te B. 
594; Napier v. Ferguson, 18 N, B. 415. 

“Physicians may be te as to 
the nature and effect of disease; the 
effects of particular poisons upon the 
human system; the effect of particu- 
Jar treatment, and generally as to 
insanity in its various indications 
and manifestations.” State v. Meyers, 
99) Mo. 107, 121,.12 Sw 516. 

[a] Arsenical diab Fraley Red 
v. Peo., 4 Park. Cr. 396 [aff 19 N. 
5491. 
ua [b] Te ee v. Com., 104 


fol Syphilis.—Bowen v, pes te 


ton, 35 W. Va. 682, 14 SH 21 
{d] "Texas fever in sein ata 


Grayson v. Lynch, 168 U. S. 468, 10 
Sct 1064, 41 L. ed. 230. 
145 Cal. 
2927S PTV 
D. C.—U. S. v. Guiteau, 
Fla. Res v. State, 45 Fla. 128, 
34 S 279 


21. Cal.—Peo. v. Sowell, 
124 DG, 
498. 47 AmR 247. 
Ind. —Swygart v. Willard, 166 Ind. 
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25, 76 NE 755. 

Kan.—State v. Reddick, 7 Kan. 143. 

Mo.—State v. Meyers, 99 Mo. 107, 
12 SW 516. 

Tex.—Chicago, ete., R. Co. v. Har- 
ton, 40 Tex. Civ. A. 235, 88 SW 857. 

[a] ee y est) In re Huston, 
163 Cal. 166, 124 P 852; Williams v. 
State, 45 Fla. 128, 34 S 279; State v. 
Reddick, 7 Kan. 143. (2) An alienist 
may say that a certain trait is a vice 
rather than an indication of insanity. 
ieee v. Guiteau, 12 D. C. 498, 47 AmR 

22. Morton v. Zwierzykowski, 192 
Ill. 328, 61 NE 418; Collins v. Janes- 
ville, 111 Wis. 848, 87 NW 241, 1087. 

[a] Chronic inflammation of joint. 
—Collins v. Janesville, 111-Wis. 348, 
87 NW 241, 1087. 

23. Morton v. Zwierzykowski, 192 
Ill. 328, 61 NE 413 (union of broken 
bones under given conditions). 

24 Terr. v. Watanabe Masagi, 16 
Hawaii 186; State v. Wilcox, 132 N. 
Cat 205744 SE 625. 

[a] ‘Absence of water from stom- 
ach.—State v. Wilcox, 132 N. C. 1120, 
44 SH 625. 

25. lord v. Beard, 79 Ni GC. 5. 

26. State v. Vincent, 24 Iowa 570, 
95 AmD 753; State v. Moxley, 102 Mo. 
374, 14 SW 969, 15 SW 556. 

[a] Practical experience.—One who 
is not a physician but who has pre- 
pared many corpses for burial may 
testify as to lack of rigidity in the 
neck of a deceased person. State v. 
ey 102 Mo. 374, 14 SW 969, 15 
SW 556 

27. Mu urphy v. Murphy, 65 SW 
165, 23 KyL 1460; Smith v. Emery, 
11 Apo. Div. 10, 42 NYS 258; Dreyfus 
vy. Wooters, 123 Va. 42, 95 SE 235. 

[a] Alcoholism.—Murphy v. Mur- 
phy, 65 SW 165, 23 KyL 1460. 

[b] Small pox.—Smith v. Emery, 
11 App. Div. 10, 42 NYS 258 

28. Ill—Peo. v. Penman, SMELT, 
82, 110 NE 894. 

Ind.—Isenhour v. State, 157 Ind. 
517; 62 NE 40, 87 AmSM 228. 

N. H.—Rochester v. Chester, 3 N. 
HH, 349: 

N. C.—State v. Burno, 158 N. C. 
632, 74 SE 462. 

Pa.—Mertz v. Detweiler, 8 Watts & 


S. 876 
Ss. C.—State v. Green, 48 S. C. 136, 
26 SE 234. 
Ve tate, hin exces Cr: 
623, 179 SW 1155. 


Tex.—Hand 

Wash.—State v. Robinson, 12 Wash. 
491, 41 P 884 

W. Va.—State v. Perry, 41 W. Va. 
641, 24 SH 634. 

Wis.—Gates v. Fleischer, 67 Wis. 
504, 30 NW 674. 

[al Chlioroform.—State vy. Perry, 
41 W. Va. 641, 24 SE 634. 

[b] Cocaine.—Peo. v. Penman, 271 
Ill. 82, 110 NE 894. 

{c] Formaldehyde.—Isenhour  y. 
state, 157 Ind. 517, 62 NE 40, 87 AmSR 
2 

[d] Morphine.—State v. Robinson, 
12 Wash. 491, 41 P 884. 

29. Shorb v. Webber, .89 Ill. A. 474 
[aff 188 Tll. 126, 58 NE 949]; Swygart 
v. Willard, 166 Ind. 25, 76 NB 755; 
Peo. v. Schewe, 29 Hun 122, 1 N. Y. 
Cr. 360. 

[a] Beer.—A witness may state 
whether the human stomach can hold 
enough beer to ee Peo, v. 
Schewe, 29 Hun 122, 1 N. Y. Cr. 360. 

30. State v. Maier, 36 we Walsen ont, 
15 SE 991 (love and jealousy). 

31. Ala.—Birmingham R., etc., Co. 
v. Enslen, 144 Ala. 343, 39 S 74, 

Ark,—Arkansas Southwestern R. 
ve v. Wingfield, 94 Ark. 75, 126 SW 


Cal—Healy y. Visalia, ete., R. Co., 
101 Cal. 585. 36 BP 125. 

Tll.—Supreme Tent K. M. W. 
Stensland, 206 Ill. 124, 68 NE 1098, 


a 
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will oceur;?* what certain medical facts indicate ;?* 
the effects commonly produced by age,?® death,?® 
disease,** drugs,?® or intoxicants,?? emotions,®° in- 
jury,*+ poison,?? or a surgical operation ** on the 
body ** or mind of a human being,?® but not effects 


99 AmSR 1387. : 
Iowa.—Sanders v. O’Callaghan, 111 
Iowa 574, 82 NW 969 
IKy.—Muldraughs Hill, eho Turnp. 
Co. v. Maupin, 1 KyL 404 
paras: Powers Vv. Mitchell, 77 Me. 
Minn.—Hylaman vy. Midland Ins. 
Co., 136 Minn. 132, 161 NW 385. 
Mo.—Wellman v. Mpa es St. 
R. Cee 219 Mo. 126, 118 SW 38 
N. H.—State v. Greenleaf, iL AN ee 
606, 54 A 38. 
N. Y.—Washburn A National Acc. 
Soc., 10 NYS 366. 
Okl1,.—Ft. Smith, etc., R. Co., Hutch- 
inson,) 1:75) 1259223 
Tex.—Tune v. State, 49 Tex. Cr. 445, 
94 SW 2381. 
is .—Lewis v. Crane, 78 Vt. 216, 62 
Va.—Johnson v. Com., 111 Va. 877, 
69 SE 1104. 
Wash.—State v. Drummond, 70 
Wash. 260, 2638, 126 P 541 [cit Cyc]. 
Wis.—Crites v. New Richmond, 98 
Wis. 55, 73 NW 322. 
vee B.—Napier v. Ferguson, 18 N. B 
oO. 


[a] Bite of dog.—-Sanders v. O’Cal- 
laghan, 111 Iowa 574, 82 NW 969. 

[b] Blow.—Healy v. Wiel. etc., 
RtCos, 101 Cale 585; 36 P 12 


[c] Blows on head. E Syoitee Vv. 
Metropolitan St. R. Co., 219 Mo. 126, 
PLS SWS te 

[4d] Concussion of spine.—Powers 
v. Mitchell, 77 Me. 361. 

[e] Fall.—State v. Greenleaf, 71 
N. H. 606, 54 A 38 


{f] BRupture.— Muldraughs Hill, 
etce., Turnp. Co. v. Maupin, ‘i KyL 404. 

fe] Sprain.—Crites v. New Rich- 
mond, 88 Wis. 55, 73 NW 322. 

{h] Discoloration from Senet 
tion.— Supreme Tent K. W.. 
Stensland, 206 Ill, 124, 68 ME 1098, 
99) AmSR 13%. 

{i]| Pain.—A witness may be asked 
whether the effects of an injury are 
necessarily painful. Lake Erie, etc., 
R. Co. v. Wills, 39 Ill. A. 649 [aff 141 
Ill. 614, 31 NE 1227]. 

Ci] "An ordinary observer is not 
competent to state: (1) The effect of 
gunshot wounds. State v. ,Justus, 
I ‘Or, 1781-8. BS3d,, 1b0i~ Amie sa0). 
(2) What injury, if any, a woman in 
a given stage of pregnancy would 
suffer from the sudden jolting of a 


car. Murray. v. Salt Lake City R. 
Co., 16 Utah 356, 52 P 596. 
32. Cvulo.—Germania L. Ins. Co. ve 


Ross-Lewin, 24 Colo. 48, 51 P 488, 65 

AmSR 215. 

Keg eeere v. Peo. 143 Ill. 571, 32 
Ikan.—State v. Cook, 17 Kan. 392. 
Mich.—Brown v. Marshall, 47 Mich, 

576, a NW 392, 41 AmR 728. 

N. Stephens v. Peo. 4 Park. Cr. 
at lati 9) ANS oY). bt Oae 

C.—State v. Sheets, 89 N 543. 

a Oia. .—Coyle v. Baum, 3 Ok 605, 41 
[a] Arsenic.—Siebert vy. Peo., 143 

Ill. 571, 32 NE 431; Stephens v. ’Peo., 

4 Park. Cr. 396 [aft 9 JN ey coi Te 
[b] Cyanide of potassium.—Ger- 

mania L. Ins. Co. v. Ross-Lewin, 24 

Colo. 48, 51 P 488, 65 AmSR-215. 

[ec] Liquor.—Shorb v. Webber, 89 
Tll. 474 [aff 188 Ill 126, 58 NE 949]. 

[d] Coal gas.-—Citizens’ Gaslight, 
etc., Co,_v. O’Brien; 19 Ilt-—A. 231 [aff 
118 Ill. 174, 8 NE 3101. 

Tel Sewer gas.—Sloss v. Brockman, 
Tae MDAC PA G5: 

[f] The operation of poison Phen 
animals may be _ stated. State v. 
Sheets, 89 N. C. Bagh Coyle v. Baum, 
38 Ok. 695, 41 P 8k 

33. Morton v. Pewee 192 
Ill. 328, 61 NE 413 (union of bones). 

24, See cases supra notes 25-338. 

35. State v. Reddick, 7 Kan. 143: 
Murphy v. Murphy, 65 SW 165, 23 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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on the moral nature;** conditions of gestation;37 
what certain symptoms indicate,?’ or what certain 
l te Definite possibilities 4° or 
probabilities as to whether 4 certain force or other 
cause may produce a given physical result,4! or that 
a given disease or injury will induce other trou- 
bles,*? will be permanent,*? followed by recovery,** 
or require a certain length of time,** may be stated 
as facts where no especial exercise of the reasoning 
faculty is involved. Subjects with which an aver- 
age Jury may fairly be assumed to be already famil- 


medical terms cover.?9 


lar cannot be stated.*® 


A member of an allied profession may testify in 


relevant medical connections.*? 


Nonprofessional witnesses are incompetent as to 


KyL 1460. 

[a] Will power.—Murphy v. Mur- 
phy, 65 SW 165, 23 KyL 1460. 

[Lb] Comparative effects.—A phy- 
sician may testify that the shock and 
mental anguish incidental to the per- 
formance of an abortion would be 
greater in case of a single woman 
than of a married woman. Clark v. 
ee 111 Ky. 443, 683 SW 740, 23 KyL 


36. Peo. v. Royal, 53 Cal. 62; State 
v. Robinson, 12 Wash. 491, 41 P 884, 
7. Peo. v. Johnson, 70 Ill. A 634; 
Kesselring v. Hummer, 130 Iowa 145, 
106 NW 501; Aslop v. Bowtrell, Cro. 
Jac. 541, 79 Reprint 464; Buller v. 
Crips, 6 Mod. 29, 87 Reprint 793. 

38. Del.—Mac Feat v. Philadelphia, 
etc., R. Co., 21 Del. 52, 62 A 898. 
ota ree ia v. Rothschild, 178 Ill. 

Ind.—Louisville, etc., R. Co. v. Fal- 
vey, 104 Ind. 409, 3 NE 389, 4 NE 908. 

Iowa.—Van Sickle v. Doolittle, 173 
Iowa 727, 155 NW 1007; Parkhill v. 
Bekin’s Van, etc., Co., 169 Iowa 455, 
151 NW 506. 

Minn.—Kelly v. Erie Tel., etc., Co. 
34 Minn. 321, 25 NW 706. 

Nebr.—McKennan v. Omaha, etc., 
R. Co., 97 Nebr. 281, 149 NW 826. 

N. Y.—Dilleber v. Home L. Ins. Co., 
SZ UNEEYA 879). : 

39. Bonart v. Lee, (Tex. Civ. A.) 
46 SW 906 (‘medical treatment’). 

40. Flynn v. Chicago City R. Co., 
158 Ill. A. 494; Holden v. Missouri R. 
Co., 108 Mo. A. 665, 84 SW 133; Har- 
tung v. Peo., 4 Park. Cr. 319 [rev on 
other grounds 22 N. Y. 95]. 

[a] Possibilities of post mortem 
examination.—Hartung v. Peo. 4 
Park. Cr. 319 [rev on other grounds 
WoveNE Ved 954). 

[b] Delivery in standing position. 
—State v. White, 76 Mo. 96. 

41. Fla.—Baker v. State, 30 Fla. 
41, 11S 492. 

Tl1l.—Chicago City R. Co. v. Foster, 
226 Ill. 288, 80 NE 762; Wabash West- 
ern R. Co. v. Friedman, 41 Ill. A. 270 
{rev on other grounds 146 Ill. 583, 
30 NE 353, 34 NE 1111]. 


Mass.—Flaherty v. Powers, 167 
Mass, 61, 44 NE 1074. ' 
Mo.—Seckinger v. Philibert, 


etc., 
Mfg. Co., 129 Mo. 590, 31 SW 957. 

“N. Y.—Cole v. Fall Brook Coal Co., 
87 Hun 584, 34 NYS 572 [aff 159 N. Y. 
59, 53 NE 670]. 

Or.—Ahonen v. Hryszko, 90 Or. 451, 
wipe e 661i or 63. 

Wis.—Block v. Milwaukee St. R. 
Co., 89 Wis. 371, 61 NW 1101, 46 
AmSR 849, 27 LRA 365. 

[a] Certainty not covered.—It can- 
not be testified to that they will do 
so. Wabash Western R. Co. v. Fried- 
man, 41 Ill. A. 270 [rev on other points 
146 Dl. 583, 30 NE 353, 34. NE 
sy (ita fia 

42. I1l.—Turner v. Lovington Coal 
Min. Co., 156 Ill. A. 60 i i 

Iowa.—Worez v. Des Moines City 
R. Co., 175 Iowa 1, 156 NW 867; Inge- 
bretsen v. Minneapolis, etc., R. Co., 


176 Iowa 74, 155 NW 327; Miller v.. 


Harrison County, 171 Iowa 270, 153 
NW 1033. 

N. Y.—Walden v. Jamestown, 178 
N. Y. 213. 70 NE 466 [aff 79 App.-Div. 
433, 80 NYS 65]. 


[22 C.J.—33] 


‘Southeastern 


EVIDENCE 


them.*°® 
[§ 641] 


ficers 


N. C.—Alley v. Charlotte Pipe, etc., 
Co., 159 N. C. 327, 74 SE 885; Beard 
v. Southern R. Co., 143 N. C. 136, 55 
SE_505. 

Wis.—Lago v. Walsh, 98 Wis. 348, 
74 NW 212. 

[a] Spinal trouble.—Jacksonville 
. Co. v. Southworth, 
SB ont A. 307 [aff 135 Ill. 250, 25 NE 

[b] Speculative results of injury 
not a basis of recovery.—‘‘The testi- 
mony of the physician, Dr. Hoover, 
called as a witness on behalf of the 
plaintiff, as to some of the results 
that might be feared from the injury 
to plaintiff, such as epilepsy in the 
form of Jacksonian fits, insanity, in- 
ability to do any stopping work on 
account of the feeling of falling and 
dizziness in stooping, was improper 
as being purely conjectural and spec- 
ulative. In Lauth v. Chicago Union 
Tract. Co., 244 Ill. 244, 91 NE 431, 
it was held that the consequences 
relied on as a basis of recovery must 
be reasonably certain to result from 
the injury; that they cannot be purely 
speculative or merely probable or 
conjectural.”’ Turner v. Lovington 
Coal Co., 156 Ill. A. 60,.63. 

43. U. S.—Reed v. Pennsylvania 
R. Co., 56 Fed. 184 [aff 60 Fed. 694, 
9 CCA 2119.) 

Ill.— Girard Coal Co. v. Wiggins, 52 
Ill. A. 69; Lake Erie, etc., R. Co. v. 
Wills, 39 Ill. A. 649 [aff 140 Ill. 614, 
31_ NE 122]. 

Iowa.—Ingebretsen v. Minneapolis 
R. Co., 176 Iowa 74, 155 NW 327; 
Sanders v. O’Callaghan, 111 Iowa 574, 
82 NW 969. 

N. Y.—Maher v. New York Cent., 
etc., R. Co., 20 App. Div. 161, 46 NYS 
847 [aff 162 N. Y. 633 mem, 57 NE 
1116 mem]; Reynolds v. Niagara 
Falls, 81 Hun 353, 30 NYS 954; Adler 
v. Lesser, 110 NYS 196. 

Okl.—Coyle v. Baum, 3 Okl. 693, 
41 P 389. 

Tex.—Chicago, etc., R. Co. v. Hilti- 
brand, 44 Tex. Civ. A. 614, 99 SW 707. 

44. Jackson v. Boone, 93 Ga. 662. 
20 SE 46; Cole v. Lake Shore, etc., R. 
Co., 95 Mich. 77, 54 NW _ 638. 

45. National L. Ins. Co. v. Hedge- 
coth, (Ala. A.) 77 S 422 [cert den 77 
S 1000]; Western Union Tel. Co. v. 
Church, 3 Nebr. (Unoff.) 22, 90 NW 
878, 57 LRA 905; Galveston, etc., R. 
Co. v. Alberti, 47 Tex. Civ. A. 32, 103 


SW 699. 

[a]. Child birth.—Western Union 
Tel. Co. v. Church, 3 Nebr. (Unoff.) 
22, 90 NW 878, 57 LRA 905. 

46. Casey v. Chicago City R. Co., 
237 Ill. 140, 86 NE 606; Illinois Cent. 
R. Co. v. Smith, 208 Ill. 608, 70 NE 
628 [rev 111 Ill. A. 177]; McPherrin 
v. Jennings, 66 Iowa 622, 24 NW 242. 

[a] Liability of horses to sudden 
death.—McPherrin v. Jennings, 66 
Iowa 622, 24 NW 242. 

47. See cases infra this note. 

fal Toxicologist.—State v. Cook, 
17 Kan. 392. 

[b] Chemist and toxicologist. — 
Scott v. State. 141 Ala. 1, 37 S 357. 

[c] A professor of chemistry may 
state the effect of coal gas upon the 
human system. Citizens’ Gaslight, 
etc., Co. v. O’Brien, 19 Ill. A. 231 [aff 
118 Ill. 174, 8 NE 310]. 


(15) Mercantile Affairs. 
quainted with mercantile affairs,®5° wholesale or re- 
tail,°? may testify as to the usual mode of doing 
business ;°* the usual custom on rates of exchange ;>? 
the effect of changes in temperature on perishable 
articles,°* the percentage of loss caused thereby,°> 
or in other ways;°® suitable storage for perish- 
able articles;°’ the general duties of clerks or of- 
engaged in mercantile occupations;*§ 
effect of certain acts upon mercantile credit;59 what 


1 
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medical matters in the absence of special study 
or experience ;** but those who have special knowl- 
edge or experience may state facts known to 


A witness ac- 


the 


48. See cases infra this note. 

[a] A trained nurse cannot testify 
as to symptoms of disease. Osborne 
v. Troupe, 60 Conn. 485, 23 A 157. 

[b] Undertaker’s assistant.—Com. 
v. Farrell, 187 Pa. 408, 41 A 382. 

49. See cases infra this note. 

[a] A trained nurse may testify 
as to the physical condition of a per- 
son who has been injured. Hepenstal 
v. Merritt, 33 N. B. 91. 

[b] An experienced midwife may 
state: (1) Whether the birth of a 
child was premature. Mason v. Ful- 
ler, 45 Vt. 29. (2) Whether a woman 
was virgo intacta. Welde v. Welde, 
2 Lee Eee. 578, 161 Reprint 446. 

50. Ixerrch v. U. S., 171 Fed. 366, 
96 CCA 258 [certiorari den 215 U. S. 
602, 30 SCt 402, 54 L. ed. 344]; Down- 
ing v. State, 66 Ga. 110. 

[a] Knowledge (1) is the test of 
qualification. Downing v. State, 66 
Ga. 110. (2) Such knowledge must be 
commensurate with the facts stated. 
Lorsch v. U. S., 119 Fed. 476 (holding 
that a dealer in genuine precious 
stones cannot testify as to the com- 
mercial uses of artificial ones). 

51. Sylvester v. Ammons, 126 Iowa 
140, 101 NW 782; Sexton v. Lamb, 27 
Kan. 426; McFadden v. Murdock, 15 
Wkly. Rep. 1079. 


[a] Grocer.—McFadden v. Mur- 
dock, (Eng.) 15 Wkly. Rep. 1079. 
52. Kerrch y. U. S., 171 Fed. 366, 


96 CCA 258 [certiorari den 215 U. S. 
602, 30 SCt 402, 54 L. ed. 344]; At- 
water v. Clancy, 107 Mass. 369; Com- 
mercial Bank v. Union Bank, 19 Barb. 
391 [aff 11 N. Y. 203]; Schmidt v. 
Scanlan, 32 S. D. 608, 144 NW 128. 

{a] Examining goods.—Atwater v. 
Clancy, 107 Mass. 369. 

{b] Transferring commercial paper. 
—Commercial Bank v. Union Bank, 
io Barbr ol Catty ee Nie yee Oone 

53. Sullivan v. Owens, (Tex. Civ. 
A.) 90 SW 690. 

54 St. Louis Southwestern R. Co. 
v. Elgin Condensed Milk Co., 175 Ill. 
557, 51 NE 911, 67 AmSR 238 [aff 74 
Tll. A. 619]; Wilson v. F. C. Linde Co., 
47 App. Div. 327, 62 NYS 69; Atlantic 
Fruit Distributors Ine., v. Foster, 
(N. C.) 85 SH 130 [cit Cyc]. 

[a] Condensed milk.—St. Louis 
Southwestern R. Co. v. Elgin Con- 
densed Milk Co., 175 Ill. 557, 51 NE 
Sd. Ov AmSiR = 23:3" att aa eelio eos, 
CLOT: 

[b] Apples.—Wilson v. F. C. Linde 
Co., 47 App. Div. 327, 62 NYS 69. 

55. Sexton v. Lamb, 27 Kan, 426 
(melting of ice). 

56. McFadden v. Murdock, 15 
Wkly. Rep. 1079 (a retail grocer may 
state what is a fair percentage to 
allow for loss in weighing out a large 
bulk in small quantities). 

57. Rust v. Eckler, 41 N. Y.. 488. 

58. Pepper v. Planters Nat. Bank, 
5 KyL 85; Schmidt v. Scanlan, 32 S. 
D. 608, 144 NW 128. 


[a] Cashier—Pepper v. Planters 
Nat. Bank, 5 KyL 85. 
59. MacUaren v. Cochran, 44 Minn. 


255, 46 NW 408 (statement that the 
dishonor of a promissory note by the 
maker will depreciate the market 
value of other notes of the same 
maker, given for the same considera- 


546 [22C.J.] 


qualities render an article merchantable,’ or with- 
-in a certain trade designation;®t what tests are 
applied in grading commodities ;°* or the symbols 
or ciphers used in a given business.®* 

Military Affairs. Persons ac- 
quainted with the subject may state what qual- 
ifications and personality are essential and desir- 


[§ 642] (16) 


able in an officer,** or testify 


usages.®> 
[§ 643] 


are profitable.” 
[§ 644] 


(17) Mining. Persons experienced in 
mining may state facts connected with the busi- 
ness,°* as for instance the proper way of doing 
mining work,*? the duties of particular employees,** 
what constitutes a full equipment of mining ma- 
chinery,®°® the cost of mining,’° or what workings 


(18) Natural History. 
may state the marks distinguishing different races 


EVIDENCE 


[§ 645] 
as to military 


ditions,’® 
rences.’? 


[§ 646] (20) 


[§ 647] 
An ethnologist 


a eo 
-) 


[§§ 641-647 


one to state the race to which a given individual 
belongs.’?% A person sufficiently acquainted with 
the subject may state the characteristics and habits 
of animals ** or fish.** 

(19) 
nautical experience are permitted to state facts 
pertaining to their calling and known to persons 
engaged therein,’ such as the usages of naviga- 
tion,’® the proper way of doing certain acts,’ the 
duties of the officers or crew under certain con- 
and the possibility of certain oceur- 


Nautical Matters. Persons of 


Oyster Culture. A person skilled 


in the cultivation of oysters may state facts con- 
nected therewith.®° 
(21) 

shown to the satisfaction of the court to be ex- 
perienced in railroad operation,®*+ whether in its 


Railroads. A person who is 


of mankind,’ and practical experience may qualify | track,’? freight,’* or passenger ** departments, may 


tion, but not yet matured). 

60. Austin vy. Hartwig, 
Super. 256 (sauerkraut). 

61. Nordlinger v. U. S., 115 Fed. 
828 [rev on other grounds 121 Fed. 
690, 58 CCA 488 (certiorari den 191 
U. S. 575, 24 SCt 848, 48 L. ed. 308)]; 
Wagar Lumber Co. v. Sullivan Log- 
ging Co., 120 Ala. 558, 24 S 949; Pol- 
len v. Le Roy, 23 N. Y. Super. 38 
[aff 30 N. Y. 549]. 

[a] Merchantable lumber.— Wa- 
gar Lumber Co. v. Sullivan Logging 
Co., 120 Ala, 558, 24-S/-949. 


AINE: Yue 


62. Downing v. Slate, 66 Ga. 110 
(Kerosene). 
63. Allen v. Farmers’, etc., Nat. 


Bank, 129 Ga. 748, 59 SE 813; Foley 
v. Abbott, 66 Ga. 115; Sylvester v. 
Ammons, 126 Iowa 140, 101 NW 782; 


Fischl v. State, 54 Tex. Cr. 55, 111 
Sw 410. 
64. Gray v. Mossman, 91 Conn. 


430, 99 A 1062. 

65. Bradley v. Arthur, 4 B. & C. 
292, 10 ECL 584, 107 Reprint 1068 
(army Officer). 

66. McCombs vy. Stephenson, 154 
Ala. 109, 44 S 867; Grant v. Varney, 
21 Colo. 329, 40 P 771; Acme Coal Co. 
v. Kusnir, 71 Ill. A. 446; Diamond 
Block Coal Co. v. Edmonson, 14 Ind. 
A. 594, 48 NE 242. 

[a] A witness may state: (1) How 
.far a cage will drop before it can be 
caught. Diamond Block Coal Co. v. 
Edmonson, 14 Ind. A. 594, 73 NE 242. 
(2) Whether danger from _ falling 
stones can be entirely obviated. Acme 
Coal Co. v. Kusnir, 71 Ill. A. 446. 

67. Ala.—Sloss-Sheffield Steel, etc., 
Co. v. Thomas, 80 S 69. 

Colo.—Grant v. Varney, 21 Colo. 
329, 40 P 771. 

Ill—De Fillippi v. Spring Valley 
Coal Co., 202 Ill. A. 61. 

Ky.—Tanner v. Wickliffe Coal Co., 
108 SW 351, 32 KyL 1304. 

Mich.—Ranta v. Newport Min. Co., 
180 Mich. 459, 147 NW 609. 

Mo.—Spencer v. Bruner, 126 Mo. A, 
94, 1038 SW 578. 

Oh. — Ohio, etc., Torpedo Co. v. 
Fishburn, 61 Oh. St. 608, 56 NE 457, 
76 AmSR 437. 

Utah.—Beaman v. Martha Wash- 
ington Min. Co., 23 Utah 139, 63 P 631. 

Vale Ou. COOK etc, Min. WCOnm Vs 
Thompson, 110 Va. 369, 66 SE 79. 

W. Va.—Redd v. Carnahan, 65 W. 
Va. 330, 64 SE 138. 

[a] Such testimony may relate to: 
(1) Roofing. Grant v. Varney, 21 Colo. 
329, 40 P 771. (2) Roadway. Hen- 
rietta Coal Co. v. Campbell, 211 Ill. 
216, 71 NE 868 [aff 112 Ill. A. 452]. 
(3) Timbering. Monahan y. Kansas 
City Clay, etc., Co., 58 Mo. A. 68. (4) 
Operation of a “skip” out of an in- 
cline shaft. Beaman v. Martha Wash- 
ington Min. Co., 23 Utah 139, 63 P 
631. (5) Whether a certain width 
between the cars and wall Is safe. 


| McNamara y. Logan, 100 Ala. 187, 14 

S 175. (6) Proper methods of pro- 
tection. Spencer y. Bruner, 126 Mo. 
A. 94, 198 SW 578. (7) Proper time 
for blasting. Ohio, etc., Torpedo Co. 
v. Fishburn, 61 Oh. St. 608, 56 NE 
457, 76 AmSR 487. 

68. Princeton Coal Min. Co. vy. 
Downer, 48 Ind. A. 136, 98 NE 1009; 
Eureka Block Coal Co. vy. Wells, 29 
Ind. A. 1, 61 NE 236, 94 AmSR 259. 


69. Morris v. O’Gara Coal erik 
Tll. A. 309. ph etal hag 
70. Cole v. Lowery, 5 lLackJur 


(Pa.), 225 (coal). 

71. Anderson vy. U. S., 152 Fed. 87, 
81 CCA 311; Wilson v. Harnette, 32 
Colo. 172, 75 P 395; Ellis vy. Cricket 
Coal Co., 166 Iowa 656, 148 NW 887. 

[a] Insufficient qualification.— 
“There was no error in ruling that 
the witnesses Sikes and Lawson were 
not qualified to express an opinion 
as to whether coal could be mined 
at a profit, for each declared he was 
without knowledge other than of the 
mere cost of excavating the coal; 
that is, knew nothing of the overhead 
charges.” Ellis v. Cricket Coal Co., 
166 Iowa 656, 663, 148 NW 887. 


72. Daniel v. Guy, 19 Ark, 121 
(negro and white). 

7244. U. S. v. Hong Chang, 134 
Hed. 19, ‘67 ‘CCA 93) ‘[rey, di2é6)) red: 


400] (inspectors and _ interpreters 
employed by the government in the 
enforcement of the exclusion laws, 
who state their ability from prac- 
tical experience to identify persons 
of the Chinese race from racial char- 
acteristics, are competent to testify 
upon such an issue, although they 
may have no theoretical knowledge 
of the science of ethnology). 

73. State v. McIntosh, 109 Iowa 
209, 80 NW 349; Cottrill v. Myrick, 
12 Me. 222. 

[a] Wolf.—State v. McIntosh, 109 
Iowa 209, 80 NW 349. 

74 Smith v. Peo., 46 Ill. A. 130; 
Cottrill v. Myrick, 12 Me. 222. 

{a] A witness may state: (1) 
Whether fish will ascend a certain 
stream. Cottrell v. Myrick, 12 Me. 
222. (2) What would form an ob- 
stacle to the passage of fish. Smith 
yv.' Peo., 46 Ill., Av130: 

75. See cases infra this note; and 
notes 76-80. 

[a] Such testimony may relate to: 
(1) The practical effect of natural 
conditions. Price v. Hartshorn, 44 
N. Y. 94, 4 AmR 645; Walsh v. Wash- 
ington Mar. Ins. Co., 32 N. Y. 427; 
Western Ins. Co. v. Tobin, 32 Oh. St. 
77; Folkes vy. Chadd, 3 Dougl. 157, 26 
ECL 111, 99 Reprint 589. (2) How 
far a light can be seen. Case vy. 
Perew, 46 Hun 57, 10 NYSt 811 [aff 
122 N. Y. 665 mem, 26 NE 753 mem]. 
(3) The effect of swells made by a 
large vessel upon a small one heavily 
laden, Eastern Transp. Line v. Hope, 


95 U.S. 297, 299, 24 L. ed. 477 (“Those 
who are accustomed to the responsi- 
bility of command, and whose lives 
are spent on the ocean, are qualified 
as experts to prove the practical ef- 
fect of cross-seas and heavy swells, 
shifting winds and sudden squalls’’). 
(4) Whether a certain class of ves- 
sels leaks. Western Ins. Co. v. To- 
bin, 32 Oh. St. 77. (5) Whether oil 
clothing is classed as inflammable. 
A. J. Tower Co. v. Southern Pac, Co., 
184 Mass. 472, 69 NE 3848. 

76. The Alaska, 33 Fed. 107 [aff 
130 U. S. 201, 9 SCt 461, 32 L. ed. 923]. 

77. Walker vy. Protection Ins. Co., 
29 Me. 317; Price v. Powell, 3 N. Y. 
3822; Multnomah County y. William- 
ette Towing Co., 49 Or. 204, 89 P 389; 
Fenwick v. Bell, 1 C. & K. 312, 47 
ECL 312; Molton vy. Nesbit, 1 C. & 
PA 70) AZGECHSE. 

[a] Abandoning wreck.—Walker 
v. Protection Ins. Co., 29 Me. 317. 

[b] Stowing cargo.—Price vy. Pow- 
ell; 3°N. ¥YS322, 

{c] Passing through drawbridge. 
—Multnomah County v. Williamette 
Towing Co., 49 Or. 204, 89 P 389. 

78. Sills v. Brown, 9 C. & P. 601, 
88 ECL 351 (captain). 

79. Louisville Ins. Co. v. Monarch, 
99 Ky. 578, 36 SW 5638, 18 KyL 444 
(striking an obstacle without notice 
to persons on board). 

80. Lewis v. Hartford Dredging 
Co., 68 Conn. 221, 35 A 1127 (what is 
suitable material to spread over a 
sticky river bottom to ‘catch a set’ 
of floating spawn). 

81. Northern Alabama R. Co. v. 
Shea, 142 Ala. 119, 37 S 796; Born v. 
Philadelphia, etc., R. Co., 198 Pa. 409, 
48 A 263; St. Louis,) etc:, RR. Conv. 
Brown, (Tex. Civ. A.) 163 SW 383; 
Southern Pac. Co. v. Godfrey, 48 Tex. 
Civ. A. 616, 107 SW 11385; Conway v. 
Fitzgerald, 70 Vt. 103, 39 A 634. 

{a] Experience gained with an- 
other railroad than that with which 
the testimony relates is. sufficient. 


Conway v. Fitzgerald, 70 Vt. 103, 
39 A 634. 
82. Ala.—Northern Alabama R. 


Co. v. Shea, 142 Ala. 119, 37 S 796. 
Iowa.—kKerns y. Chicago, etce., R. 
Co., 94 Iowa 121, 62 NW 692. 
Mich.—Walker yv. Lake Shore, etc., 
R. Co., 104 Mich. 606, 62 NW 1032. 
Mo.—Buckalew v. Quincy, ete., R. 
Co., 107 Mo. A. 575, 81 SW 1176. 
Va.—South, ete. R. Co. v. Mann, 
108 Va. 557, 62 SE 354, 


[a] Roadmaster.—Walker v. Lake 
Shore, etc., R. Co., 104 Mich. 606, 62 
NW 10382. 


83. Vicksburg, ete, R. Co. v. 
Stocking, (Miss.) 13 S 469; Price v. 
Richmond; “etc... oh. Co., 38 SiC. 199, 
17 SE 732; New York, etc., R. Co. v. 
Wilson, 109 Va. 754, 64 SE 1060. 

84. Union Pac. R. Co. v. Novak, 
61 Fed. 573, 9 CCA 629 [app dism 


For later cases, developments and changeg in the law see cumulative Annotations, same title, page and note number. 
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state facts commonly known in the business,®* in- 
cluding those relating to the apparatus employed in 


7 86 } 87 “Oy . 
drawing or stopping trains; 


engineers,®* firemen,’ conductors,®® brakemen,®! or 


EVIDENCE 


formed. 


the duties of 


other train hands,’? or of switchmen;*? and how 


17 SCt 1001. mem, 
mem] (engineer). 

85. Ala.—Henderson-Boyd Lumber 
Co. v. Cook, 149 Ala, 226, 42 S 838. 

Ind.—Chicago, etc., R. Co. v. Kreig, 
22 Ind. A. 393, 53 NE 1033. 

Iowa.—Mitchell v. Chicago, ete., R. 
Co., 138 Iowa 283, 114 NW 622. 

N. C.—Stewart v. Raleigh, etc., R. 
Co., 141. N. C. 253, 53 SE. 877. 

Tex.—Missouri, etc, R. Co. v. 
Brown, (Civ. A.) 155 SW 979; Inter- 
national, ete., R. Co. v. Nowaski, 48 
Tex. Civ. A. 144, 106 SW 437. 

Va.—New York, etc., R. Co. v. Wil- 
son, 109 Va. 754, 64 SE 1060. 

[a] Freight rates. — Vicksburg, 
etc., R. Co. v. Stocking, (Miss.) 13 
S 469 (regular and special). 

sé. U. S.—Grand Trunk Western 
R. Co. v. Lindsay, 201 Fed. 836, 120 
CCA 166 [aff 233 U. S. 42, 34 SCt 
581, 58 L. ed. 838]; Wabash R. Co. 
wv. U. S.,. 168 Fed. 1, 93 CCA 393. 


AT 12, eds ViS4 


D, C.—Baltimore, ete. R. Co. v. 
Elliott, 9 App. 341. 
Iowa.—Kerns v. Chicago, ete. R. 


Co., 94 Iowa 121, 62 NW 692. 

Mich.—Pennsylvania F. Ins. Co. v. 
Ann Arbor R. Co., 184 Mich. 375, 151 
NW 578. 

Wis.—Bonnell vy. Chicago, etc., R. 
Co., 158 Wis. 153, 147 NW 1046. 

[a] Pilot bar coupling.—Kerns v. 
Chicago, etc., R. Co., 94 Iowa 121, 62 
NW 692. 

[b] The ability of a crossbar, if 
sound, to resist a certain shock, may 
be stated by an engineer. McDonald 
v. Michigan Cent. R. Co., 108 Mich. 
7, 65 NW 597. 

[c] Drawhead.—Baltimore, etc., R. 
Co. v. Elliott, 9 App. (D. C.) 341 (how 
- far drawhead in good repair would 
move). ms 

87. Walker v. ‘Alabama, etc., R. 
Co., 194 Ala. 360, 70 S 125; Southern 
R. Co. v. Forrister, 158 Ala. 477, 48 
S 69; McGrew v. Chicago, etc., R. 
Go. 142° TD. A.%2103) Price va" Rich= 
mond wetcsn te Co., 38S: C.. 199, Si 
SE 732; Galveston, etc., R. Co. v. 
Mitchell, 48 Tex. Civ. A. 381, 107 
SW 374. . 

[a] Thus a witness may testify 
that a stuck brake “will let off sud- 
denly.” Louisville, ete., R. Co. v. 
Binion, 107 Ala. 645, 18 S 75. 

88. Yeager v. Chicago, etc., R. Co., 
148 Iowa 231, 123 NW 974; Galveston, 
etc., R. Co. v. Grenig, (Tex. Civ. A.) 
142 SW 135; Galveston, etc., R. Co. v. 
Brown, (Tex. Civ. A.) 59 SW 930 [rev 
on other grounds 63 SW 305]. 

89. Missouri Pac. R. Co. v. Mac- 
key, 33 Kan. 298, 6 P 291. 

90. Pittsburgh, etc., R. Co. v. Nich- 
olas, (Ind. A.) 73 NE 195, 74 NE 626; 
Pullman Co. v. Norton, (Tex. Civ. A.) 
91 SW 841. i 

91. Ala.—Helton v. Alabama Mid- 
land R. Co., 97 Ala. 275, 12 S 276. 

Iowa.—Quinlan v. Chicago, etc. R. 
Co., 113 Iowa 89, 84 NW 960; Reif- 
snyder vy. Chicago, etc., R. Co., 90 
Iowa 76, 57 NW 692; Burns v. Chi- 
cago, etc., R. Co., 69 Iowa 450, 30 NW 
25, 58 AmR 227. 

Oh.—Cincinnati, ete. R. Co. v. 
Smith, 22 Oh. St. 227, 10 AmR 729. 

S. C.—Price v. Richmond, etc. R. 
Col, 8389S GC, 199; 17'SH 732. 

Tex.—Missouri, ete., R. Co. v. Ba- 
ker, (Civ. A.) 58 SW 964. 

[a] The proper position of a 
brakeman under particular circum- 
stances may be stated. Culver v. Ala- 
bama Midland R. Co., 108 Ala. 330, 18 
Sr sai. 

92. Schlaff v. Louisville, etc. R. 
Co., 100 Ala. 377, 14 S 105; Missouri 
Pac. R. Co. v. Fox, 60 Nebr. 531, 83 
NW 744; Price vy. Richmond, etc., R. 
Co., 38 S. C.199, 17 SE 732. 

93. Devine v. Delano, 272 Ili. 166, 
111 NE 742, AnnCas1918A 689; St. | 


Louis Southwestern R. Co. v. Rea, 
(Tex. Civ. A.) 84 SW 428. 

[a] Foreman of switch crew.— 
Galveston, etc. R. Co. v. Sample, 
(Tex. Civ. A.) 145 SW 1057. 

94. Ala.—Birmingham Mineral R. 
Co. v. Harris, 98 Ala. 326, 13 S 377. 


Ind.—Pittsburgh, ete, R. Co. v. 
i nate (A.) 73 NE 195, 74 NE 


lowa.—Reifsnyder v. Chicago, etc., 
R. Co., 90 Iowa 76, 57 NW 692. 

Mich.—Walker v. Lake Shore, ete., 
R. Co., 104 Mich. 606, 62 NW 1032. 

Mo.—Buckalew v. Quincy, etc., R. 
Co:;, LOT Mo. As .575,9 8) (SW LL76: 

Pa.—tLewis v. Seifert, 116 Pa. 628, 
11 A 514, 2 AmSR 631, 

S. C.—Price v. Richmond, ete. R. 
Cor, 3818. Geis, 1% Sm 7222 

Tenn.—Louisville, ete, R. Co. vy. 
Reagan, 96 Tenn. 128, 33 SW 1050. 

Tex.—Houston, ete., R. Co. v. Cow- 
ser, 57 Tex. 293. 

Utah.—Wright v. Southern Pac. 
Co., 15 Utah 421, 49 P 309. 

[a] The testimony may relate to: 
(1) Coupling cars. ‘Texas Mexican R. 
Co. sve. Kang, Y14) Dex; Civi TAY 2904537 
Sw 34. (2) Undoing couplings. 
Louisville, etc., R. Co. v. Reagan, 96 
Tenn. 128, 383 SW 1050. (3) Making 
up trains. Price v. Richmond, ete., 
Reo 38) SaCALI9 2178S HH732.  ¢4) 
Stopping trains. Birmingham Min- 
eral R. Co. v. Harris, 98 Ala. 326,13 S 
377. (5) Passing of trains on a sin- 
gle track-road. Lewis v. Seifert, 
116 Pa. 628, 11 A 514, 2 AmSR 631. 
(6) Running locomotives. Wright v. 
Southern Pac. Co., 15 Utah 421, 49 P 
309. (7) Operating hand cars. In- 
ternational, ete., R. Co. v. Martinez, 
(Tex. Civ. A.) 57 SW 689. (8) Lan- 
tern signals. Walker y. Lake Shore, 
etc., R. Co., 104 Mich. 606, 62 NW 
1032 (how high a brakeman swings 
his lantern). 

95. Miller v. Illinois Cent. R. Co., 
89 Iowa 567, 57 NW 418; Daniel v. 
Atlantic Coast Line R. Co., 145 N. C. 
51, 58 SE 601; San Antonio, etc, R. 
Co, v. Wagner, (Tex. Civ. A.) 166 SW 
24 [aff 241 U. S. 476, 36 SCt 626, 60 
L. ed. 1110]; Missouri, etc., R. Co. v. 


Williams, 56 Tex. Civ. A. 246, 120 
SW 553. 
96. Ind.—Pittsburgh, etc., R. Co. 


v. Nicholas, 165 Ind. 679, 76 NE 522 
[aff (A.) 73 NE 195, 74 NE 626]. 

Iowa.—Russell vy. Chicago, etc., R. 
Co., 160 Iowa 5038, 141 NW 1077. 

Mass.—Beverley v. Boston El. R. 
Co., 194 Mass. 450, 80 NE 507. 

Mont.—Prosser v. Montana Cent. 
R. Co., 17 Mont. 372, 43 P 81, 30 LRA 
814. 

N. C.—Stewart v. Raleigh, etc. R. 
Con UATE Nee C8 253540 oa Sauls 

Tex.—Gulf, etc., R. Co. v. Winter, 
38 Tex. Civ. A. 8, 85 SW 477. 

N. S.—Smith v. Canada Pac. R. Co., 
34 N.S. 22. 

{a] The testimony may relate to: 
(1) The running time of trains. Mis- 
souri, etc., R. Co. v. Gober, (Tex. Civ. 
A.) 125 SW 383. (2) Train orders. 
Galveston, ete., R. Co. v. Robinett, 
(DPexr "Civ, ~At) 54" SW. -263. (3) 
Whether a train was under control. 
International, etc., R. Co. v. Brice, 
(Tex. Civ. A.) 126 SW 613. (4) Duty to 
put out signal flags. Russell v. Chi- 
cago, etc., R. Co., 160 Iowa 5038, 141 
NW 1077. (5) The method of han- 
dling trains and cars in a particular 
railroad yard. Pittsburgh, etc, R. 
Co. v. Nicholas, 165 Ind. 679, 76 NE 
522 [aff (A.) 78 NE 195, 74 NE 626]. 

97. Ala.—Redus v. Milner Coal, 
ete., Co., 41 S 634. 

Tll.—Illinois Southern R. Co. 
Hayer, 225 Ill. 613, 80 NE 316. 

Minn.—Kelly v. Southern Minne- 
sota R. Co., 28 Minn. 98, 9 NW 588. 

Oh.—State v. Toledo R., etc., Co., 


Ne 
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these duties should be%* or usually are” per- 
Such a witness may also state details 
as to practical operations,®® the roadbed,*’ or rolling 
stock;°* whether certain operations are safe or 


ZAP One Cir Ove eas 
Tex.—Ft. Worth, etc., R. Co. v. Wil- 
son, 3 Tex. Civ. A, 583, 24 SW 686. 
[a] A witness may state: (1) 
Whether a roadbed was properly con- 
structed, It. Worth, etc., R. Co., v. 
Wilson, 3 Tex. Civ. A. 583, 24 SW 
686. (2) Whether rails ordinarily 
laid on switch tracks leading to and 
from mines and for slate dumps 
are as heavy as rails on the main 
line of a railroad. Redus v. Milner 
Coal, etc., Co., (Ala.) 41 S 634. (3) 
How planks are laid at a highway 
crossing. Kelly v. Southern Minne- 
sota R. Co., 28 Minn. 98, 9 NW 588. 
[b] Conclusion rejected.—Testi- 
mony of a roadmaster that the condi- 
tion of the road at a crossing was 
reasonably necessary for its improve- 
ment and that the usefulness of the 
highway was not unnecessarily im- 
paired was properly rejected since 
these were conclusions to be drawn 
from facts. Illinois Southern R. Co. 
v. Hayer, 225 Ill. 613, 80 NE 316. 
98. Ala.—Southern R. Co. v. Bon- 
ner, 141 Ala. 517, 37 S 702. 
Ilowa.—Colsch v. Chicago, etc., R. 
Co., 171 Iowa 78, 153 NW 327. 
Nebr.—Missouri Pac. R. Co. v. Fox, 
60 Nebr. 531, 88 NW 744. 
N. Y.—Peck v. New York Cent., 
pres R. Co. 165 N. Y. 347, 59 NE 
N. C.—Watkins vy. Seaboard Air 
Tame Re Cow) 162 NoCy 13st, 79) Si 


Oh.—Pittsburgh, ete. R. Co. v. 
Sheppard, 56 Oh. St. 68, 46 NE 61, 
60 AmSR 732. 

Tex.—Missouri, etc, R. Co. v. St. 
Clair, 21 Tex. Civ. A. 345, 51 SW 666. 

Vt.—Conway v. Fitzgerald, 70 Vt. 
108, 39 A 634. 

Wis.—Paulson v. State, 118 Wis. 89, 
94 NW 771. 

[a] The testimony may relate to: 
(1) Locomotives. Paulson v. State, 
118 Wis. 89, 94 NW 771. (2) The 
throwing .of sparks from engines. 
Peck v. New York Cent., etc., R. Co., 
165 N. Y. 347, 59 NE 206; Jamieson 
v. New York, etc., R. Co., 11 App. 
Div. 50, 42 NYS 915 [aff 162 N. Y- 
630 mem, 57 NE 1113 mem]; Wat- 
kins vy. Seaboard Air Line R. Co., 163 
N. C. 131, 79 SE 2738. (3) Distance 
at which a headlight is visible. 
Southern R. Co. v. Bonner, 141 Ala. 
517, 37 S 702. (4) Capacity of cat- 
tle cars. Colsch v. Chicago, etc., R. 
Co., 171 Iowa 78, 153 NW 327. (5) 
Capacity of freight cars for carrying 


logs. Conway v. Fitzgerald, 70 Vt. 
103, 39 A 684. (6) Width of coal 
cars. Missouri, etc., R.. Co. v. St. 


Clair, 21 Tex. Civ. A. 345, 51 SW 666. 


(1) The value of the hammer test as 


a means of detecting breaks in car 
wheels. Pittsburg, ete, R. Co. v. 
Sheppard, 56 Oh. St. 68, 46 NE 61, . 
60 AmSR 7382 (testimony of car 
builder). 

99. Ala.—Northern Alabama R, 
Co. v. Shea, 142 Ala. 119, 37 S 796% 
Mobile, ete., R. Co. v. George, 94 Ala. 
199, 10 S 145. 

Ga.—Goodwyn v. State Cent. R. Co., 
2 Ga. A. 470, 58 SE 688. 

Ind.—New York, etc. R. Co. v. 
Grand Rapids, etc. R. Co., 116 Ind. 
60, 18 NE 182. 

Ky.—Louisville, ete. R. Co. v. 
Scott, 108 Ky. 392, 56 SW 674, 22 KyL 
30, 50 LRA 381. 

N. Y.—Flanagan y. New York, etc., 
R. Co., 883 Hun 522, 32 NYS 84. 

Tex.—Galveston, etc. R. Co. v. 
Ford) 22" Tex. “Civ.” A. 131, 54 “Sw 


Bl. 
Running with coach ahead of 


[a] 
engine.—Louisville, etc, R. Co. v. 
56 SW 674, 22 


Scott, 108 Ky. 392, 
KyL 30, 50 LRA 381. 
Running train backward.— 


{b] 
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dangerous;! the comparative danger involved in 
two methods of doing the work? or employing 
different devices for the same purpose;? and what 
is the proper function of railroad appliances,* the 
observed effect of certain acts,° or the faculties 
Such a witness is fre- 
quently permitted to state facts more nearly re- 
sembling conclusions, as whether certain acts are 
necessary ;7 whether it would be possible to stop 
a train® or do other acts,® ‘or that certain things 


requisite for doing them.° 


ete. R. Co. v. Grimm, 25 
494, 57 ae cee * 
Openi ates.—Flanagan v. 
ile ety Co., 83 Hun 522, 


Chicago, 
Ind. A. 
[ce] 
New York, etc., R. 

32 NYS 84. 

1. Mobile, etce., R. Co. v. George, 
94 Ala. 199, 10 S 145; Louisville, etc., 
R. Co. v. Frawley, 110 Ind. 18, 9 
NE 594; Missouri, etc., R. Co. v. Mil- 
ler, 45 Okl. 173, 145 P 367; Freeman 
v. Moreman, (Tex. Civ. A.) 146 SW 
1045. 

a Coupling cars. — Louisville, 
son I Co: Frawley, 110 Ind. 18, 9 
NE 594. 

[b] Riding on edge of cars.— 
Schlaff v. Louisville, etce., R. Co., 100 
Ala. 377, 14 S 105. 2 Tide 

2. Ala.—Schlaff v. Louisville, etc., 
R. Co., 100 Ala. 377, 14 S 105; Mobile, 
ete., R. Co. v. George, 94 Ala. 199, 10 
S 145. 

Ark.—Kansas City Southern R. Co. 
v. Leslie, 112 Ark. 305, 167 SW 83, 
AnnCasl1915B 834. re 

Ky.—Stewart v. Louisville, etc. R. 
Co., 186 Ky. 717, 125 SW 154. 

Mo.—Buckalew v. Quincy, etc. R. 
Co., 107 Mo. A. 575, 81 SW 1176. 

N. C.—Murdock v. Carolina, etc., R. 
Co., 159 N. C. 131, 74 SE 887. 

8. Kansas City Southern R. Co. v. 


Leslie; 112 Ark. 805, 167 SW 83, 
AnnCasi1915B 834; Galveston, ete., 
R. Co. v. Hughes, 22 Tex. Civ. A. 134, 
54 SW 264. 


{a] The testimony may relate to: 
(1) Blocked and unblocked switches. 
Galveston, etc., R. Co. v. Hughes, 
99 Tex) Civ. A. 134, 54° SW _ 264: 
(2) Position of ladders and handholds 
on cars. Kansas City Southern R. 
Co. v. Leslie, 112 Ark. 305, 167 SW 
88, AnnCas1915B 834. 

4. Carley v. New York, etc., R. Co., 
1 NYS 68; Roach v. Blair, 190 Mich. 
11, 155 NW 696; Bonnell v. Chicago, 


etc., R. Co., 158 Wis. 153, 147 NW 
1046. 
[a] Push bar. — McDonald v 


{[b] Spark arresters.— Carley v. 
New York, etc., R. Co., 1 NYS 63. 

5. Louisville, etc., R. Co. v. Banks, 
132 Ala. 471, 31 S 573; Louisville, etc., 
R. Co. v. Binion, 107 Ala. 645, 18 S 75; 
Harrison v. New York Cent., etc., R. 
Co., 195 N. Y. 86, 87 NE 802 [mod 
127 App. Div. 804, 111 NYS 812]. 

{a] The testimony may relate ‘to: 
(1) Running a car over a switch im- 
properly set. Louisville, etc., R. Co. 
v. Mothershed, 97 Ala. 261, 12 S 714. 
(2) Shutting off steam from engine. 
Harrison v. New York Cent., etc., R. 
Co., 195 N. Y. 86, 87 NE 802 [mod 
127 App. Div. 804, 111 NYS 812]. 

6. Richmond, ete., R. Co. v. Green- 
wood, 99 Ala. 501, 14 S 495; Stewart 
v. Raleigh, etc., R. Co., 141 N. C. 253, 
53 SE 877. 

[a] Brakeman.—A witness may 
state whether a one-armed brakeman 
is as good for the work as one hav- 
ing two arms. Richmond, ete. R. 
ore v. Greenwood, 99 Ala. 501, 14 S 
495. ; 

7, Illinois Southern R. Co. v. 
Hayer, 225 Ill. 613, 80 NE 316; Louis- 
ville, etc., R. Co. v. Illinois Cent. R. 
Co., 174 Ill. 448, 51 NE 824; Evansen 
v. Grande Ronde Lumber Co., 77 Or. 
Ded Da a 03.5. 

8. U. S.—Union Pac. R. Co. v. No- 
vak, 61 Fed. 578, 9 CCA 629 [dism 


573, 


EVIDENCE 


currences.1! 


tice.1? 


witness.14 


app 17 SCt 1001 mem, 41 L. ed. 1184 
mem]. 

Ala.—Southern R. Co. v. Gul- 
latt, 158 Ala. 502, 48 S 472; Alabama 


Great Southern R. Co. v. Linn, 103 
Ala. 134, 15 S 508. 
Ilowa.—Grimmell v. Chicago, etc., 
R. Co., 73 Iowa 93, 34 NW 758. 
Ky.—Chesapeake, etce., Co., sv. 


EVs 
Lang, 135 Ky. 76, 121 SW 993. 

Mich.—Detroit, ete., R. Co. v. Van 
Steinburg, 17 Mich. 99. 

Mo.—Eckert v. St. Louis, etc., R. 
Cos, 13) Mow Avi35 2% 

N. Y.—Mott v. Hudson River R. 
Co.,921 N.Y. Super. 346: 

N. C.—Draper vy. Atlantic Coast 
Linei R.,Cos 16l NIC. 807; -SH23t, 
Cox v.* Norfolk, .ete.,. Ri Comi26) Ne 
C. 108,. 35 SE: 237; 

Tex.—Galveston, ete, R. Co. v. 
Murray, (Civ. A.) 99 SW 144. 

Va.—Southern R. Co. v. Baptist, 
114 Va. 723, 77 SE 477; Wise Termin- 
al Co. v. McCormick, 107 Va. 376, 58 
SE 584. 

[a] Whether a single brakeman 
could stop a particular train may be 
stated. Union Pac. R. Co. v. No- 
vak, 61 Fed. 573, 9 CCA 629 [app 
dism 17 SCt 1001, 41 L. ed. 1184]. 

[b] Qnalification of witness.— 
Experience in connection with the 
stopping of trains is necessary to 
render the evidence competent. Igo 
v. Chicago, etce., R,. Co., 38. Mo. A. 
377 (section hand incompetent). 

» U. S—Union Pac. R. Co. v. No- 
vak, 61 Fed. 573, 9 CCA 629 [dism app 
1%, SCt, 1001, .mem, .4145, DL Ved. 11184 
mem]. 

lowa.—Whitsett v. Chicago, 
R. Co., 67 Iowa 150, 25 NW 104. 

Minn.—Kolsti v. Minneapolis, ete., 
R. Co., 32 Minn. 133, 19 NW 655. 

N. Y.—Frace v. New York, ete., R. 
Co., 68 
other grounds 143 N. Y. 182, 38 NE 


102] 
Oh.—Bellefontaine, etc., R. Co. v. 
Tex.—International, etc., R. Co. v. 
Brice, (Civ. A.) 126 SW 613. 


[a] Lock turntables—Kolsti v. 
Minneapolis, ete., R. Co., 32 Minn. 


133, 19 NW 655 
Prevent accident.—Bellefon- 


etc., 


‘Bailey, 11 Oh. St. 338. 


control a gravel train may be stated. 
Union Pac. R. Co. v. Novak, 61 Fed. 
9 CCA 629 [dism app 17 SCt 
1001 mem, 41 L. ed. 1184 mem]. 

10. Kansas City Southern R. Co. 
v. Henrie, 87 Ark. 443, 112 SW 967; 
Davison v. St. Paul, etc., R. Co., 34 
Minn. 51, 24 NW 324; Jamieson v. 
News Work, etea, Rh. iCoumiipAppe Dine 
50, 42 NYS 915 [aff 162 N. Y. 630 
mem, 57 NE 1113 mem]; Southern 
Kansas R. Co. v. Sage, 43 Tex. Civ. A. 
38, 94 SW 1074. 

[a] The testimony may relate to: 
(1) Passing of draw heads in coup- 
ling. Kansas City Southern R, Co. 
v. Henrie, 87 Ark. 448, 112 SW 967. 
(2) Spark throwing. Davidson v. St. 
Paulie etCcenk. 1, Co.) 64. Minn anb lee. 
NW 324; Frace v. New York, etc., R. 
Co., 68 Hun 325, 22 NYS 958 [rev on 
other grounds 143 N. Y. 182, 38 NE 


102]. (3) Opening of a door in 
spark arrester after being once 
closed. Jamieson vy. New York, 


etc., R. Co., 11 App. Div. 50, 42 NYS 
915 [aff 162 N. Y. 630 mem, 57 NE 


| 


Hun 325, 22 NYS 958 [rev on! 
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should happen.t° He may also testify as to what 
are the probabilities with regard to certain oc- 
It is also proper to permit such a 
witness to point out, explain, or construe the 
rules of the company in ordinary every day prac- 
Where a fact in railroad matters 1s known 
to a person not connected with the business, the 
latter may state it.'* 
general observation is not sufficient to qualify a 


But mere opportunity for 


1113 mem]. 

{b] Province of jury.—Where the 
possibility relates to a matter as to 
which the jury can be fully in- 
formed, as whether a brakeman could 
displace the rod of the brake if the 
pir had remained in it, or whether a 
pin could be lost on the road in the 
absence of accident or use of the 
brake, the evidence will be rejected. 
Bailey v. Rome, etc., R. Co., 55 Hun 
509, 8 NYS 780. 

11. American Oak Leather Co. v. 
Atwood, 191 Ala. 450, 67 S 663; At- 
lantic Coast Line R. Co. v. Crosby, 53 
Fla. 400, 43 S 818; Missouri, ete., R. 
(Dexa (Cive’ AD 445 


Co. v. Carlisle, 
SW 653. 
[a] Tllustration.—The question 


whether a train, on striking a man 
standing or walking on the track, 
would throw him’ or run over him, 
and whether or not it would be more 
apt to run over him if he were lying 
on the track, is peculiarly within the 
knowledge of locomotive engineers 
and other persons familiar with such 
accidents. Gulf, ete., R. Co. v. Mat- 
thews, 28 Tex. Civ. A. 92, 66 SW 588, 
67 SW 788. 

12. Louisville, ete, R. Co. v. 
Mitchell, 173 Ky. 622, 191 SW 465; 
Finnegan v. Missouri Pac. R. Co., 261 
Mo. 481, 169 SW 969. 

{a] The meaning of terms in the 
rules of a railroad may be testified to 
by a train despatcher. Finnegan v. 
Missouri Pac. R. Co., 261 Mo. 481, 169 
SW 969. . 

13. Ala.—Southern R. Co. v. For- 
rister, 158 Ala. 477, 48 S 69. 

Ind.—New York, ete, R. Co. v. 
Zumbaugh, 12 Ind. A. 272, 39 NE 
1058. 

Iowa.—Cronk v. Wabash R. Co., 
123 Iowa 349, 98 NW 884. 

Kan.—Missouri Pac. R. Co. vy. 
Mackey, 33 Kan. 298, 6 P 291. 

Ky.—Chesapeake, ete, R. Co. v. 
Stephens 15 KyL 815. 

Mich.—Detroit, ete., R. Co. v. Van 
Steinburg, 17 Mich. 99. 

Mo.—Robertson v. Wabash, etc., R. 
Co., 84 Mo. 119. 

N. Y.. -Swartout v. New York Cent., 
ete ReCoy i Hun) 71. 

Tex.—Missouri, ete. R. 
Gober, (Civ. A.) 125 SW 383. 

{a] The testimony may relate to: 
(1) The yard duties of firemen. Mis- 
sourl Pac. R. Co. v. Mackey, 33 Kan. 
298, 6 P 291. (2) The stopping of 
trains. Southern R. Co. v. Forrister, 
158 Ala. 477, 48 S 69; Chesapeake, 
etc. R. Co. v. Stephens, 15 KyL 815; 
Robertson vy. Wabash, etc., R. Co., 84 
Mo. 119. (3) The proper construc- 
tion of cattle guards. New York, 
ete., R. Co., v. Zumbaugh, 12 Ind. A. 
272, 39 NE 1058; Swartout v. New 
Work /Cent.. ete), R. Conn? saun wane 
Wa) 5 71, 

{b] A mail agent who has been 
traveling regularly for two years on 
the cars is a competent witness to 
state the rate of speed at which a 
train should be running when near 
a station in order to stop at the usu- 
al stopping place there. Detroit, etc., 
R. Co. v. Van Steinburg, 17 Mich. 99. 

14. Kan.—Manhattan, etc., R. Co. 
v. Stewart, 30 Kan, 226, 2 P 151. 

Mich.—Roach y. Blair, 190 Mich. 
11, 155 NW 696. 

Mo.—Mammerberg v. Metropolitan 
St. R. Co., 62 Mo. A. 563; Gourley v. 
St. Louis, ete, R. Co., 35 Mo. A. 87. 
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[§ 648] (22) Street Railways. Persons who are 
shown to the satisfaction of the court}> to be 
skilled in matters relating to the operation of 
street railways,'® and to possess adequate knowl- 
edge on which to base their statements,!7 such as 


general officers,'® conductors,}® 


motormen,”? may state facts generally known among 
persons engaged in this business,?? and relating to 
The experience need 


the operation of such roads.?* 


S. C.—Cain v. Atlantic Coast Line 
R. Co., 74 S. C. 89, 54 SH 244. 

Tex.—Galf, ete., R. Co. v. Wynne, 
(Civ. A.) 91 SW 8283. 

[a] Testimony of a person living 
in the vicinity of an embankment, 
who had never-particularly noticed it 
until after it was washed out, as to 
its safety is inadmissable without 
proof of his knowledge as to the req- 
uisites of an embankment and the 
resisting power of materials. Cain v. 
Atlantic Coast Line R. Co., 74 S. C. 
89, 54 SE 244. 

15. Blondel v. St. Paul City R. Co., 
66 Minn. 284, 286, 68 NW 1079 (the 
competency of the witness “is largely 
in the sound discretion of the trial 
court’). 

16. North Kankakee St. R. Co. v. 
Blatchford, $1 Ill. A. 609; Glenn v. 
Metropolitan St. R. Co., 167 Mo. A. 
109, 150 SW 1092; Mulligan v. Third 
Ave, RiaCo:, 6L App. Div. 214, 70 NYS 
530; Barry v. Second Ave. R. Co., 
1 Misc. 502, 20 NYS 871. 

17. Geist v. Detroit City Re Co!, 
91 Mich. 446, 51 NW 1112; Blondel 
v. St. Paul City R. Co., 66 Minn. 284, 
68 NW 1079; Hoffman v. Metropoli- 
tan St. R. Co., 51 Mo. A. 273. 

[a] Instances of observation 
which form a basis for the knowl- 
edge of the witness may be stated. 
Chicago City R. Co. v. McLaughlin, 
146 Ill. 353, 34 NE 796. 

18. Laufer v. Bridgeport Tract. 
Co., 68 Conn. 475, 37 A 379, 37 LRA 
533 (president and inspector may 
testify as to proper management of 
car 

9. Travelers’ Indemn. Co. v. De- 
troit United R. Co., 193 Mich. 375, 159 
NW 528; Watson v. Minneapolis St. 
Ree Co:, 53 Minn. 551, 55 NW. 742; 
Mammerberg v. Metropolitan St. R. 
Co., 62 Mo. A. 563. 


20. Chicago City R. Co. v. Mc- 
Laughlin, 146 Ill. 358, 34 NE 796; 
Walter v. Detroit, ete. R. Co., 191 


Mich. 667, 158 NW 154; Czezewzka v. 
Benton-Bellefontaine R. Co., 121 Mo. 
201, 25 SW 911; O’Neil v. Dry Dock, 
etc., R. Co., 59 N. Y. Super. 123, 15 
NYS 84 [afi 129 Ne Y.°125, (290 Nic 
84, 26 AmSR 512]. 

21. Ala.—Birmingham RE etc., 
Co. v. Saxon, 179 Ala. 136, 59 S 584. 

Ky.—South Covington, ete., Rio. 
v. Weber, 82 SW 986, 26 KyL 922. 

Mo.—Heinzle v. Metropolitan St. 
R. Co., 182 Mo. 528, 81 SW 848. 

N. Y.—Tholen v. Brooklyn City R. 
Co., 10 Misc. 283, 30 NYS 1081 [aff 
145 N. Y. 647 mem, 41 NE 90 aff 151 
N. Y. 627 mem, 45 NE 1134 mem]. 

Wash.—Halverson v. Seattle Elec- 
tric Co., 35° Wash. 600, 77 P 1058. 

22. Dougherty v. Philadelphia 
Rapid Transit Co., 257 Pa. 118, 101 A 
344, 

23. Ala.—Randle v. Birmingham 
R. ete., Co., 158 Ala. 532, 48 S 114. 

Cal. — Howland Vv. Oakland Cons. St. 
meCom 110%@al, 5135 42, P 983. 

Colo.— Denver, ete., R. (Co. v. Beer, 
60 Colo. 147, 152 P 898. 

Del.—MAxwell v. Wilmington City 
R. Co., 15 Del. 199, 40 A_ 945. 

Ill.—Chicago City R. Co. v. Mc- 
Laughlin, 146 Ill. 353, 34 NE 796. 

Ind.—Indianapolis St. R. Co. v. 
recy 35 Ind. A. 467, 72 NE 169, 
1034. 

Mass.—Partlelow v. Newton, etc., 
St. R. Co., 196 Mass. 24, 81 NE 894. 

Mich.—tTravelers’ Indemn. Co. v. 
Detroit United R. Co., 193 Mich. 375, 
159 NW_528; Walter ’y. Detroit, etc., 
RiCo.e191 Mich. 667, 158 NW 154; 
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drivers,2° and 


meaning, and if 


Geist v. Detroit City R. Co., 91 Mich. 
446, 51 NW 1112. 

Minn. —Watson v. Minneapolis St. R. 
Co., 58 Minn. 551, 55 NW 742. 

Mo. —Heinzle v. Metropolitan St. R. 


Co., 182 Mo, 528, 81 SW 848; Meng 
v. St. Louis, etc., A. Cor, 103; "Mo. A. 
553, 84 SW 213; Mammerberg v. 

62 Mo. A. 


Metropolitan Stan: Cor, 


Oh.—Ashtabula Rapid Transit Co. 
Van Dagenbach; 11 Oh. Cir!) Déc!307. 

Wash.—Halverson v. Seattle Elec- 
tric Co., 35 Wash. 600, 
Traver v. Spokane St. R. Co., 25 
Wash. 225, 65 P 284; Sears v. Seattle 
Cons. ‘St R.” Co., "6. Wash. 227,33" P 
389, 1081. 

{a] The testimony may relate to: 
(1) The distance within which a car 
may be stopped. Denver, etc., R. Co. 
v. Beer, 60 Colo. 147, 152 PRP» 898: 
Traver v. Spokane St. R. Co., 2 
Wash. 225, 65 P 284. (2) The rate 
of speed of a car and the efforts of 
the motorman to stop it. Sears v. 
Seattle Cons. St. R. Co., 6 Wash. 
227, 33 P 389, 1081. (3) ‘The use of 
sand on tracks. Maxwell v. Wilming- 
ton” City “R.. Co:;, 16) Dely 199; 40 A 
945. (4) The adequacy of brakes. 
Grossetti v. Sweasey, 176 Cal. 793, 
169 P 687. (5) The proper manner 
of rounding a curve. McGrew vy. Chi- 
cago, ete., R. Co., 142) Ill. A. 210: (6) 
The lurching of a car while running 
over a curve in the track. Partelow 
v. Newton, etc., St. R. Co., 196 Mass. 
24, 81 NE 894. (7) Where the 
driver should stand. Czezewzka v. 
Benton-Bellefontaine R. Co., 121 Mo. 
201), 2524S We . Saale (8) The means 
available to prevent a crowd from 
gathering on a_ station platform. 
Bévyerly tv.) Boston “Hl RR: “Co: 1194 
Mass. 450, 80 NE 507. (9) The value 
for street railway purposes of cer- 
tain designated appliances. Ashta- 
bula Rapid Transit Co. v. Dagen- 
bach; 711-Oh! Cir: “Dees 307" (ife 
guards). 

24. Traver v. Spokane St. R. Co., 
25 Wash. 225, 65 P 284. 

25. Maxwell v. Wilmington City 
R. Coy 15° Del. 199, 40 A’ ‘945; At- 
lanta R., etc., Co. v. Monk, 118 Ga. 
449, 45 SEH 494. 

[a] Use of sand.—Maxwell v. 
Wilmington City R. Co., 15 Del. 199, 
40 A 945. 

[b] Effect of curves on speed.— 
Atlanta R., etc., Co. v. Monk, 118 
Ga. 449, 45 SE 494. 

26. Indiana Union ‘Pract: Co.’ v. 
Hiatt, (Ind. A.) 114 NE 478 [rev 112 
NE 406, 115 NE 101]. 

27. See cases infra this note. 

[a] The witness must be shown 
to possess (1) the necessary knowl- 
edge and experience. Butte, etc., 
Cons. Min. Co. v. Montana Ore Pur- 
chasing Co., 121 Fed. 524, 58 CCA 
634; Webb v. Mears, 45 Pa. 222; 
Evans v. Commercial Mut. Ins. Co., 
6h Rw TD 47872) Dhewitrial’ judge's 
finding on the point will not as a 
rule be disturbed. Hygeia Distilled 
Water Co. v. Hygeia Ice Co., 70 Conn. 
516, 40 A 534. 

{b] Experts.—Such witnesses 
have been spoken of as ‘experts.’ 
Winans y. New York, etc., R. Co., 21 
How. (U. S.) 88, 16 L. ed. 68. 

[c] Wholesale and retail busi- 
ness.—A retail trader of large trans- 
actions may know more about whole- 
sale terms than a wholesale merchant 
doing a smaller business. Nordlinger 
v. U. S., 115 Fed. 828 [rev on other 
grounds 121 Fed. 690, 58 CCA 438 
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not be acquired on the railway to which the 
testimony relates,2* and may even be acquired on 
a steam railroad where the operations in ques- 
tion are analogous,?> but not otherwise.?® 

(23) 
with any art, calling, trade, ete. fu may, when the 
fact to be proved is relevant,?§ 
word or phrase used in it has acquired a technical 


Trade Terms. Persons familiar 


state whether a 


so what it is,?° although the term 


(certiorari den 191 U. S. 575, 24 SCt 
848, 48 L. ed. 308)]. 

28. Healy v. Brandon, 66 Hun 515, 
21 NYS 390 [aff 142 N. Y. 681 mem, 
37 NE 825]. 

{a] Meaning in any place where 
the significance is relevant may be 
shown. Germania EF. Ins. Co. v. 
Francis, 52 Miss. 457, 24 AmR 674. 

29. U. S.—Winans v. New York, 
etc., R. Co., 21 How. 88, 16 L. ed. 68; 
Nordlinger v. U. S., 115 Fed. 828 [rev 
on other grounds 121 Fed, 690, 58 
CCA 438 (certiorari den 191 U. S. 
575, 24 SCt 848, 48 L. ed. 308)]. 

Ala.—Baer v. Mobile Cooperage, 
etc., Mfg. Co., 159 Ala. 491, 49 S 92. 

Ark.—Southern Anthracite Coal Co. 
v. Hodge, 99 Ark. 302, 1389 SW 292. 

Cal.—Myers vy. Tibbals, 72 Cal. 278, 
Vou wG69bs 

Ga.—Featherston vy. Rounsaville, 73 
Ga. 617. 

Il).— Reed v. Hobbs, 3 Ill. 297; Gray 
Lumber Co. v. Scharmer, 198 Ill. A. 


193; Tolede St., etce., R. Co. v. Hast 
eas Louis; Vetes™ Ri Co. 197 @ Leas 

ee AA fe Ins. Co. v. Greene, 
77 Ind. 590. 


Iowa.—Iowa State Sav. Bank v. 
Black, 91 Iowa 490, 59 NW 283. 
ba ——Morgan v. Livingston, 6 Mart. 


Mass.—Whitney v. Boardman, 118 
Mass. 242. 

Mich.—Skelton v. Fenton Elec- 
tric Light, etc., Co., 100 Mich. 87, 58 
NW 609. 

Minn.—Cargill v. Thompson, 57 
Minn. 534, 59 NW 638. 

Mo.—Heyworth v. Miller Grain, 
ete., Co., 174 Mo. 171, 73 SW 498. 

Nebr.—Paxton v. State, 59 Nebr. 
460, 81 NW _ 383, 80 AmSR 689 [cit 
Lancashire Ins. Co. v. Callahan, 68 
Minn. 277, 71 NW 261, 64 AmSR 475; 
Stetson v. New Orleans City Bank, 
2e On. TSE, F679" 

N. J.—Wallace v. Leber, 65 N. J. 
1p, ie 47 A 430. 

N. .Y.—Colwell. v. Lawrence, 38 
N. Y. 71 [aff 38 Barb. 643, 24 How 
ens 324]; Pollen v. Le Roy, 30 N. Y. 

N. D.—State v. Gordon, 32 N. D. 31, 
155 NW _ 59, AnnCasl918A 442. 
Or Williams v. Poppleton, 3 Or. 

Pa.—Carey v. Bright, 58 Pa. 70. 

Tenn.—Fry v. New York Provident 


none L. Assur. Soc., (Ch.) 38 SW 

Tex.—Frost v. Martin, (Civ. <A.) 
208 SW 72; Missouri, ete, R. Co. 
veer oe 13-Tex. Civ. A. 426, 35 SW 


Vt.—Douglass v. Morrisville, 89 Vt. 
393, 95 A 810. 

Wis.—Johnson Vv. Northwestern 
Nat. Ins. Co., 39 Wis. 87. 

[a] Evidence has been recetved to 
show the meaning of the terms: (1) 
Cash that ought to be in the bank. 
Iowa State Sav. Bank v. Black, 91 
Iowa 490,59 NW) 283. (2) C. O. &. 
Law v. Northern Assur. Co., 165 Cal. 
394, 182 P 590. (3) Colliery. Carey 
v. Bright, 58 Pa. 70. (4) Frente 
al rio. Livingston v. Herrman, 9 
Mart. (La.) 656. (5) Full control, 
Finnegan vy. Missouri Pac. R. Co., 261 
Mo. 481, 169 SW 969. (6) Fully 
cured hams. Featherston v. Rounsa- 
ville, 73 Ga. 617. (7) Furs. Astor 
Vee Union jins..iCo.. 7 Cow. /CNe Ye) 
202. (8) Gas fixtures. Downs v. 
Sprague, 1 Abb. Dec. (N. Y.) 550, 2 
Keyes 57. CS} Having His tram 
under control, Texas, ete., R. Co. v. 
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may not be technical, scientific, or ambiguous in 
The meaning of familiar words of fixed 
definition in the vernacular cannot, however, be 


itself.8° 


proved in this way.*! 
[§ 650] 
ence, at a time sufficiently near to 


Mortensen, 27 Tex. Civ. A. 106, 66 

(10) Hemmed handker- 
. Erhardt v. Ballin, 55 Fed. 
968, 5 CCA 3638. (11) Levels. Doug- 
lass v. Morrisville, 89 Vt. 393, 95 A 
810. (12) Loading off shore. John- 
son v. Northwestern Nat. Ins. Co., 
39 Wis. 87. (13) Loaf sugar. U. 8S. 
vy. Breed, 24 F. Cas. No. 14,638, 1 
Sumn. 159. (14) Mason work. El- 
gin v. Joslyn, 1386 Ill. 525, 26 NE 
1090; Highton v. Dessau, 19 "NYS 395 


(aff 139 N. Y. 607, 35, NE 203 Ts) iCL5), 
Medical treatment. Bonart v. Lee, 
(@exe | Civ, Al) 2465. SiW. 1906. (16) 


Merchantable measurement of lum- 
ber. Gaunt v. Pries, 21 Mo. A. 540. 
(17) Mill culls and shipping culls. 
Baer v. Mobile Cooperage, etc., Mfg. 


Con 1bOie Alar. 401) 49S 92. 08 CLS) 
Minerals. McCombs _v. Stephenson, 
154 Ala. 109, 44 S 867. (19) Orna- 


mental plastering. Woodruff v. Klee, 
47 App. Div. 638, 62 NYS 350. (20) 
Participating policy. Fry v. New 
York Provident Sav. L. Assur. Soc., 
(Penny, ChAeAy).y 8841s Wey la6s C21) 
Plumbing. Cassidy v. Fontham, 14 
NYS 151. (22) Port risk. Nelson 
v. Sun Mut. Ins. Co.,.71 N.Y. 453 
[aff 40 N. Y. Super. 417]. (23) Race- 
way. Wilder v. De Cou, 26 Minn. 10, 
(24) Railroad switch- 
yard. Garrity v. Catholic Order of 
Foresters, 148 Ill. A. 189. (25) Rea- 
sonable time. Niagara F. Ins. Co. v. 
Greene, 77 Ind. 590. (26) Returns. 
Daniel v. Maddox-Rucker Banking 
Go., 124 Ga. 1068, 53 SH 573... (27) 
Running foot. Barber Pav. On. 
Howcott, 109 La. 692, 33 S 734. (28) 
Saw timber. Kelly v. Robb, 58 Tex. 
Otte (29) Shoring, bracing, and 
trenching. Alta Planing Mill Co. v. 
Garland, 167 Cal. 179, 138 P 738. (30) 
Smokestack. Skelton y. Fenton Dlec- 
tric Light, etce., Co., 100 Mich. 87, 
58 NW 609. (31) Surfacing. Hen- 
derson-Boyd Lumber Co. v. Cook, 149 
Ala. 226, 42 S 838. (32) oe 
orders. ‘Galveston, ete:; R. 

Robinett, (Tex. Civ. A.) 54 sw. “063. 
(33) Unhemmed handkerchiefs, Er- 
hardt v. Ballin, 55 Fed. 968, 5 CCA 


363. (34) Whaling voyage. Child 
VWorsun!) Mut. Ins..9i@o:. 5) °Na tl Y. 
Super. 26. (35) (With all faults. 


Whitney v. Boardman, 118 Mass. 242. 

[b] Technical terms in a foreign 
language may be explained. Cauca 
Co. v. Columbia, 113 Fed. 1020, 51 
CCA 604 [rev on other grounds 190 
Uns Ss 5245.1238.0SCt 704, 47. ed. 
11590. 

[c] “It is essential to the admis- 
sion of testimony as to trade mean- 
ing that such meaning should differ 
from the ordinary dictionary mean- 
ing, or that of common speech, other- 
wise such testimony is immaterial.” 
U. S. v. Nordlinger, 121 Fed. 690, 692, 
58 CCA 488 [rev 115 Fed. 828, and 
certiorari den 191 U. S. 575, 24 SCt 
848, 48 L. ed. 308]. 

80. Erhardt v. Ballin, 55 Fed. 968, 
5 CCA 863; Garrity v. Catholic Order 
of Foresters, 148 Ill. A. 189; Whitney 
Vv. Broadman, 118 Mass. 249: State 
v. Gordon, 32-N. D. 31, 155 NW 59, 
AnnCas1918A 442, 

S15 -U:. S.—Bowers Hydraulic 
Dredging, Cor v.nU./Syi4iiGtex Cle (204% 

Ark.—Southern Anthracite Goal Co. 
v. Hodge, 99 Ark. 302, 139 SW 292. 

Ill.— Wolf v. Schwill, 282 Ill. 189, 
118 NE 414. 

Ind.—Goodwin v. State, 96 Ind. 550. 

Miss.—Smith v. State, 99 Miss. 859, 
56 S 179, 35 LRANS 789. 

Mo.—Newman v. Standard Ace. 
Ins. Co., 192 Mo. A. 159, 177 SW 803. 

N. Y.—Home Ins. Co. v. Contin- 
ental Ins. Co., 180 N. Y. 389, 73 NE 


(24) Usages and Customs. The exist- 
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a custom in any particular trade, art, or calling,®® or 
in any office,?* or in any particular locality,?> may 
be a fact *® which may be stated by one who is 


found by the court *7 to possess adequate knowl- 


edge,°® 
be relevant,®? of 


65, 105 AmSR 772 [aff 89 App. Div. 
1, 85 NYS 262]. 

N. C.-—Stewart v. Raleigh, etc., R. 

a 141 N. C. 2538, 53 SE 877. 
D.—Bowen v. Mutual L. Ins. Co., 
20 S.. D. 103, 104 NW 1040. 

Vt.—Niles v. Central Vermont R. 
Co., 87 Vt. 356, 89 A 629. 

[a] Evidence is not admissible to 
Show the meaning of the terms: @) 
Fence or similar structure. Wolf 
Schwill, 282 Ill. 189, 118 NE 414. @) 
Joint, in -relation to finger and 
thumb. Newman vy. Standard Acc. 
Ins. Co., 192 Mo. A. 159, 177 SW 8038. 
(3) Monomania. Goodwin vy. State, 
96 Ind. 550. (4) Par and par value. 
Smith v. State, 99 Miss. 859, 56 S 179, 
35 LRANS_ 789. ©) aPross rata: 
Home Ins, Co. v. Continental Ins. Co., 
180 N. Y. 389, 73 NE 65, 105 AmSR 
772 [aff 89 App. Div. 1, 85 NYS 262]. 

82. Hale v. Gibbs, 43 Iowa 380. 

33. Ala.—Sloss-Sheffield Steel, etc., 
Co. v. Reid, 184 Ala. 647, 64 S 334. 

Ark.—Holland Banking Co. vy. 
Bovth, 121 Ark. 171, 180 SW 978. 

Cal. Wilmarth v. California Pac. 
Mut: Lovins. Co. p68 eCalkw536. acme 
780, AnnCas1915B 1120; Standard 
American Dredging Co. v. Oakland, 
380 Cal. A. 287, 157 P 883; Whitney v. 
Aronson,,;<21 Gal. As29,- 130: Bi 700: 

Ga.—Farmers’ Ginnery, etc., Co. v. 
Thrasher, 144 Ga. 598, 87 SE 804; 
Horan v. Strachan, 86 Ga. 408, 12 SH 
678, 22 AmSR 471. 

Ill.— Wilson v. Bauman, 80 Ill. 493. 

Iowa.—Thayer v. Smoky Hollow 
Coal Co., 121 Iowa 121, 96 NW 718. 

La.—Suarez v. Duralde, 1 La. 260. 

Mass.—-Gorham vy. Gross, 125 Mass. 
232, 28 AmR 224; Page v. Cole, 120 
Mass. 37; Atwater v. Clancy, 107 
Mass. 369. 

Minn.—Gibson vy. Iowa Cent. R. Co., 
115 Minn. 147, 131 NW 1057. 

Mo.—Henson v. FPascola Stave Co., 
190 Mo. A. 471, 177 SW 787. 

Mont.—Allen v. Bear Creek Coal 
Co., 43 Mont... 269, 115 P 673. 

N. Y.—Noah vy. Bowery Sav. Bank, 
225 0IN. Yat. 284571122) NBia 235s Miele 
v. Rosenblatt, 164 App. Div. 604, 150 
NYS 323; Hart v. Brooklyn, 31 App. 
Div. 517, 520 NYS) 213; tuceeiv. 
Shank, 4 NYS 929, 17 NYCivProc 
tat Pratt v. Mosetter, 9 NYCivProc 

Ue 


N. C.—Daniel v. Atlantic Coast Line 
R.-Co., 145 Nic. .51,, 58 SE 601. 

Oh.—State v. Ampt, 6 Oh. Dec. 
(Reprint) 699, 7 Man TEReS 469. 

R. I.—Evans v. Commercial Mut. 
Ing, Co;, 6 RR. 0. 47, 

Tenn.—Fry v. New York Provident 


Sav. L. Assur. Soc., (Ch. A.) 38 SW 
116. 

Tex.—Sullivan v. Owens, (Civ. A.) 
90 SW_ 690. 

ene v. Woodbridge, 34 Vt. 
565. 

Va.—D. S. Cook, ete., Min. Co. v. 


Thompson, 110 Va. 369, 66 SE 79. 

Wash.—Turlock Fruit-Juice Co. v, 
Pacific, etc., Bottling Co., 71 Wash. 
128, 127 P 842. 

W. Va.—Myers v. New York Mut. 
L. pats Co., 98 SE 424. 

g.—Adams Ve Peters, 2) (Ce &K: 

128, "él DO 7235 
ee .—Attrill v. Platt, 10 Can. S. C. 

{a] Banking.—Holland Banking 
Coy vierBooth, 121 “Arkisi7i,a1s80l Sw 
978 (discounting of paper); Sullivan 
v.’Owens, (Tex. Civ. A.) 90 SW 690 
(rate of exchange); Adams v. Peters, 
2C. & K. 723, 61 ECL 723 (course of 


business among bankers in London).° 


[b] Railroading. — Sloss-Sheffield 
Steel, etc., Co. v. Reid, 184 Ala. 647, 
64 S 334 (cleaning engines); Hen- 


although the witness 


shows no special 


derson-Boyd Lumber Co. v. Cook, 149 
Ala. 226, 42 S 8388 (additional com- 
pensation for extra work in construc- 
tion); St. Louis, ete., R. Co. v. Loyd, 
109 Ark. 579, 160 SW 8651  (care- 
takers in charge of stock shipments) ; 
Galveston, etc., R. Co. v. Collins, 31 
Tex. Civ. A. 70, 71 SW: 560 (oco- 
motive inspection). 

{c] Insurance.—Luce v. Dor- 
chester Mut. F. Ins. Co., 105 Mass. 
197, 7 AmR 522 (extra premium for 
nonoccupancy); Hobby v. Dana, 17 
Barb. (N. Y.) 111 (hazard); Myers 
v. New York Mut. L. Ins. Co., (W. 
Va.) 98 SE 424. 

{d] Logging.—Wall v. Melton, 
(Tex. Civ. A.) 94 SW 358 (scaling). 

{e] Mining district.—Taylor  v. 
Star Coal Co., 110 Iowa 40, 81 NW 

Oe 


{f1 Architects.—Wilson v. Bow- 
80 Ill. 493; Suarez v. Duralde, 


[g] Brokers—Van Doren v. Jel- 
liffe, 1 Misc. 354, 20 NYS 686 (com- 
missions). 

{h] Lawyers.—State v. Ampt, 6 
Oh. Dec. (Reprint) 699, 7 AmLRec 
469 (charge for services). 

[Ti] Warehousemen. — Farmers’ 


Ginnery, ete., Co. v. Thrasher, 144 
Ga. 598, 87 SE 804. 
[ji] When rejected—In a coal 


miner’s action for personal injuries 
by a fall of rock, evidence that it is 
the custom of miners to see that 
places in which their employees are 
sent are made safe was not admis- 
sible, although that was also the legal 
duty of the employer, since the jury 
should be informed of such duty by 
the court and not by the opinion of 
the witnesses. Allen y. Bear Creek 
Coal Co., 438 Mont. 269, 115 P 673. 

{k] A general custom set up in ex- 
planation of a contract must be 
shown by direct testimony and not 
by opinion. Standard Paint Co. v. 
San Antonio Hardware Co., (Tex. 
Civ. A.) 186 SW 1150. 

34. Chandler v. Prince, 214 Mass. 
180, 100 NE 1029; Schmidt v. Scanlan, 
32 8. D. 608, 144 NW 128. 

[a] A clerk is competent. Wor- 
cester v. Northborough, 140 Mass. 
397, 5 NE 270. 

35.. Taylor v.. Swett, 3 La, 33, 22 
AmD 156; Mostyn v. Fabrigas, 1 
Cowp. 161, 98 Reprint 1021. 

[a] Marriage custom in sister 
state.—Taylor v. Swett, 3 La. 33, 22 
AmD 156. 

36. See cases supra notes 33-35. 

[a] A conclusion of law as to ex- 
istence of a custom is incompetent. 
Mills v. Hallock, 2 Edw. (N. Y.) 
652; Austin v. Williams, 2 Oh. 61. 

37. Price v. White, 9 Ala. 563; 
Haslam v. Adams Express Co., 19 
N. Y. Super. 235. 

38. Ark.—Holland Banking Co. v. 
Booth, 121 Ark. 171, 180 SW 978; 
Hadley Milling Co. v. Kelley, 117 
Ark. 173, 174 SW 227. 

Md.—Baltimore v. Park Land Corp., 
126 Md. 358, 95 A 33. 

Mass.—Hamilton v. Nickerson, 95 
Mass. 351. 

Tex.—San Antonio Tract. Co. v. 
Lambkin, (Civ. A.) 99 SW _ 574; 
Sullivan v. Owens, (Civ. A.) 90 SW 
690; Edwards v. Davidson, (Civ. A.) 
79 SW 48. 

Va.—Clinchfield Coal Co. 
Wheeler, 108 Va. 448, 62 SE 269. 

[a] Insufficient knowledge,—A 
witness who had worked for a rail- 
road company only fifteen days and 
had never seen the master mechanic 
hire firemen in the yards was not 
qualified to testify that he custom- 
arily did so. St. Louis, ete., R. Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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skill,2® fails to testify with entire certainty,*? or 
bases his statement in part upon information fur- 
nished by others.*4 A witness cannot, however, state 
the effect of a custom,’ or testify that a custom is 
so generally uniform as to create a presumption 


of knowledge thereof.#? 
[§ 651] 
dinary Witness—a. In General. 


Wirbel, 108 Ark. 437, 158 SW 118. 
39. Wilson v. Bauman, 80 Ill. 493. 
40. Hamilton v. Nickerson, 13 

Allen (Mass.) 351 (witness may state 

belief derived from conduct of his 

own business). 

41. King v. Woodbridge, 34 Vt. 565. 

42. Farmers’ Ginnery, etc., Co. v. 
Thrasher, 144 Ga. 598, 87 SE 804; 
Haskins v. Warren, 115 Mass. 514. 

43. Ford v. St. Louis, etc., R. Co., 
63 seihoe nA 133. 

olland v. Zollner, 102 Cal. 

633° 36 » 930.3% P 231, 

45. Clinton v. Howard, 42 Conn. 
294, 308 (“The fright [of a horse] is 
the result of a combination of form, 
color and relative position, which 
would elude the effort of any witness 
clearly and fully to describe’’). 

46. Holland y. Zollner, 102 Cal. 
633, .36' FP (930; 37 P.23l; Atwood ‘v. 
Atwood, 84 Conn. 169, 79 A 59, 387 
LRANS 591; Guerra v. San Antonio 
power gripe Co., (Tex. Civ. A,) 1638 
SW 6 

47. Bie. —Denver, etc., R. Co. v. 
Pulaski Irr. Ditch Co., 19 Colo. 367, 
oD) °9 10. 

Conn.—Atwood v. Atwood, 84 Conn. 
169, 79 A 59, 37 LRANS 591; Sydle- 
man vy. Beckwith, 43 Conn. 9; Clinton 
v. Howard, 42 Conn. 294; Porter v. 
Pequonnoe Mfg. Co., 17 Conn. 249; 
Morse v. State, 6 Conn. 9. 

Ill.—Charter v. Graham, 56 Ill. 19; 
Illinois Cent. R. Co. vy. Prickett, 109 
BON AGS “Tait Or ih eta Oy ddl sNGHs 
435]; Salem v. Webster, 95 Ill. A. 
120 [aff 192 Ill. 369, 61 NE 323]; Car- 
ter v. Carter, 37 Ill. A. 219 [aff 152 
Ill. 434, 28 NE 948, 38 NE 669]. 


Ind.—Sievers v. Peters Box, etce., 


Co., 151 Ind. 642, 50 NE 877, 52 NE 
399. 

Iowa.—Pelamourges v. Clark, 9 
Iowa 1. 


La.—Baillie v. Toronto Western 


Assur. Co., 49 La. Ann. 658, 21 S 
736. 

Mass.—McCrohan vy. Davison, 187 
Mass. 466, 73 NE 553; Com. v. Sturti- 
vant, 117 Mass. 122, 19 AmR 401. 

Mo.—Lorenzen v. United R. Co., 
249 Mo. 182, 155 SW 30. 

Soye Tones tv. hullere 19> 48:., (C, 
66, 45 AmR 761. 

Tex.—Guerra v. San Antonio Sewer 
Pine Com (Clvy.. A-)* 163") W609! 
Krueger v. Brenham Furniture Mfg. 
Co., 38 Tex. Civ. A. 398, 85 SW 1156. 

48. See cases supra notes 44-47, 

“Tt would be a hopeless task for 
the most gifted person to clothe in 
language all the minute particulars, 
with their necessary accompaniments 
and qualifications, which have led to 
the conclusion which he has formed.” 
Dewitt v. Barley, 9 N. Y. 371, 3990. 

“Duration, distance, dimension, 
velocity, etc., are often to be proved 
only by the opinion of witnesses, de- 
pending, as they do, on many minute 
circumstances which cannot fully be 


detailed by witnesses.” State v. Fol- 
well, 14 Kan. 105, 110. 
49. U. S—Baltimore, etc., R. Co. 


v. Rambo, 59 Fed. 75, 8 CCA 6. 
Cal_—Holland v. Zollner, 102 Cal. 
633, 36 P 930, 37 P2321 
Conn.—Atwood v. Atwood, 84 Conn. 
169, 79 A 59, 37 LRANS 591, 
Ga.—Credille v. Credille, 131 Ga. 
40, 61 SE 1042; Killian v. Augusta, 
ete., Re NCoe 18 Ga. 749, 3 SE 621; 


G. Inferences from Sensation—1. 
It frequently oc- 
eurs that the constituent impressions received from 
observation of an occurence or a condition are so 
subtle,** so interwoven,*® so transitory and evanes- 
cent,*® or so numerous #” that their proper presenta- 
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tion to, or suitable codrdination by, the jury is 
practically impossible;#8 and under such cireum- 
stances the observing witness is permitted to state 
his inference *® or conclusion,®® for the reason that 
such a statement is the only method of conveying to 


the jury the effect on his mind of what was ob- 


Or- | served by him. 


[$ 652] b. 
Based. 


Augusta, etc., 68 
Ga, 228. 

Kan.—Electric Plaster Co. v. Blue 
Rapids City, 77 Kan. 580, 96 P 68. 


R. Co. v. Dorsey, 


Mass.—Com. vy. Sturtivant, LANG 
Mass. 122, 19 AmR 401. 
Mich.—Prentis v. Bates, 93 Mich. 


23, 53 NW 153, 17 LRA 494 
y9lo-—Byerman Vie Sheehan, 52 Mo. 
a Me Y.—De Witt v. Barly, 17 N. Y. 

N. C.—Clary v. Clary, 24 N. C. 78. 

Oh.—Cleveland, ete., R. Co. v. Ul- 
lom, 20 Oh. Cir. Ct. 512, it Oh, Cir. 
Dec. 321. 

Or.—Kitchin v. Oregon Nursery 
Co., 65 Or. 20, 130 P 408, 1133, 132 
P 956. 

Pa.—Beardslee v. Columbia Tp., 5 
LackLegN 290. 

Tex.—Guerra vy. San Antonio Sewer 
Pipe Co., (Civ. A.) 163 SW 669; Gal- 
veston, etc., R. Co. v. Noelke, (Civ. 
A.) 125 SW 969; Gatt v. Shive, (Civ. 
A.) 82 SW 303. 

Vt.—Bates v. Sharon, 45 Vt. 474; 
Cavendish v. Troy, 41 Vt. 99. 

W. Va.—kKunst v. Grafton, 67 W. 
Va, 20, 67 SE 74, 26 LRANS 1201. 

50. Ala.—Beatty v. Palmer, 196 
Ala. 67, 71 S 422; Adler vy. Pruitt, 
169 Ala, 218, 53 S 315, 32 LRANS 889. 

Ark.—T. & C. Ins. Co. v. Fouke, 
94 Ark. 358, 127 SW 461. 

Conn.—Nichols vy. Wentz, 78 Conn. 
429, 62 A 610; Clinton vy. Howard, 42 


Conn. 294. 
Ga.—Allison v. Wall, 121 Ga. 822, 
49 SE 8381. 


Ill.—Chicago, ete., R. Co. v. Vipond, 
202, 011-199) 72 NE 22 Laffi 12 11s A. 
Hoss Carter vi) 'Carter,)7152° T11. 9 434, 
28 NE 948, 38 NE 669. 

Ind.—Eckman v. Funderburg, 183 
Ind. 208, 108 NE 577. 

Iowa.—Lacy v.. Kossuth County, 
106 Iowa 16, 75 NW 689. 

Mass.—Com. v. Mullen, 150 Mass. 
394, 23 NE 51. 

Minn.—Yanish y. Tarbox, 57 Minn. 
245, 59 NW 300. 

Mo.—Kirchof vy. United R. Co., 155 
Mo. A. 70, 135 SW 98; Green v. Kan- 
sas City Southern R. Co., 142 Mo. A. 
67, 125 SW 865. 

Mont. —Lander y. Sheehan, 32 Mont. 
ees P 406. 


J.—Hendrickson vy. Dwyer, 70 
N. J. L. 2238, 57 A 420. 
N. Y.—Dewitt v. Barley,-9 N. Y. 


871; Beers v. West Side R. Co., 101 
App. Div. 308, 91- NYS: 957. 

Pa.—Com. v. Stern, 58 Pa. Super. 
9:1. 

Tex.—McCabe _ v. San Antonio 
Tract. Co., 39 Tex. Civ. A. 614, 88 SW 
887; International, etc., R. Co. v. Vil- 
lareal, 36 Tex. Civ. A. 532, 82 SW 
1068; Barrett v. Eastham, 28 Tex. 
Civ. A. 189, 67 SW 198; San Antonio, 
ete., R. Co. v. Lynch, (Civ. A.) 40 
SW 631; Texas Mexican R. Co. v. 
King, 14 Tex. Civ. A. 290, 37 SW 34. 

Vt.—Cavendish v. Troy, 41 Vt. 99. 

[a] Sexual intercourse.—In a di- 
vorce case a witness who, in a room 
at a hotel, heard certain words and 
other sounds on the other side of a 
door to the adjoining room may state 
that in his opinion an act of sexual 
intercourse was there committed. 
Carter v. Carter, 152 Ill. 434, 28 NE 
948, 38 NE 669. 

[b] A mere characterization of a 


Stating Facts on Which Opinion 
The witness is required to state, so far 
as these permit of a detailed enumeration,®** the 
facts observed by him and which form the basis 
of his opinion.>? 


This enumeration not only goes 


person in a moral aspect has been re- 
jected. Com. vy. Mullen, 150 Mass. 
394, 23 NE 51 (lying). 

51. Virginia-Carolina Chemical Co. 
v. Kirven, 57 S. C. 445, 35 SH 745. 
See also cases infra note 52. 

[a] Where facts are not capable 
of being reproduced in language in 
such a way as to bring before the 
minds of the jury the condition of 
things on which the witness bases 
his opinion, he may give his opinion 
without a preliminary statement of 
facts. Virginia-Carolina Chemical Co. 
v. Kirven, 57 S. 445, 35 SE 745 
[foll Jones v. Fuller, 19 S. C. 66, 
45 AmR 761] (Mexican weevil as 
cause of decay of bolls of cotton). 

52. U. S.—Porter v. Buckley, 147 
Fed. 140, 78 CCA 1388; Pilcher v. U. S., 
113 Fed. 248, 51 CCA 205; Kiesel Co. 
v. Sun Ins, Office, 88 Fed. 2438, 31 
CCA 515; Harrison v..Rowan,.11 F. 
Cas. No. 6,141, 3 Wash. C. C. 580. 

Ala.—Monfee vy. Hagan, 79 S 189; 
Hamilton y. Cranford Mercantile Co., 
78 S 401; Wear v. Wear, 76 S 111; 
Blackmon v. Central of Georgia R. 


Co., 185 Ala. 635, 64 S 592; Western 
R. Co. v. Turner, 170 Ala. 643, 54 
SS) 527s. Louisville, fetes IR sCotian 


Johnson, 162 Ala. 665, 50 S 300; Sloss- 
Sheffield Steel, etc., Co. v. Green, 159 
Ala, 178 49 S 301; Birmingham R., 
ete., Co. v. Randle, 149 Ala. 539, 43 
S 355; Dominick v. Randolph, 124 Ala. 
557, 27 S 481; Birmingham R., etc., 
Co. v. Baylor, 101 Ala. 488, 13 S 793; 
Shook y. Pate, 50 Ala. 91; Haas v. 
Craft, 9 Ala. A. 404, 64 S 163. 

Ariz.—Bouvier v. Brass, 12 Ariz. 
310, 100 P 799. 

Ark.—Mutual Aid Union v. Black- 
nall, 129 Ark. 450, 196 SW 792; Wil- 
liams v. Fulkes, 103 Ark. 196, 146 
Sw 480; Smith v. Boswell, 93 Ark. 
66, 124 SW 264; St. Louis, ete., R. Co. 
v. Jones, 59 Ark. 105, 26 SW 595. 

Cal.— In re Dolbeer, 149 Cal. 227, 
86 P 695, 9 AnnCas 795; Healy v. 
Visalia, etc., R. Co., 101 Cal. 585, 36 
P 125; Weill v. Danziger, 22 Cal. A. 
688, 186 P 308; Lamb v. Wilke, 19 
Cal. A. 286, 125 P-757;:In re Coburn, 
fia OEY EPNG 604, 105 P 924. 

Conn. —Atwood v. Atwood, 84 Conn. 
169, 79 A 59, 37 LRANS 591; Turner’s 
App., 72 Conn. 305, 44 A 310; Clinton 
v. Howard, 42 Conn. 294; Dunham’s 
App., 27 Conn, 192; Porter v. Pequon- 
noc Mfg. Co., 17 Conn. 249. 

Del.—Rodney v. Burton, 27 Del. 
171, 86 A +826; Johnson v. Wilming- 
ton City R. Co., 23 Del. 5, 76 A 961. 

D. C.—Turner v. American Se- 
curity, ete., Co., 29 App. 460; Raub v. 
Carpenter, 17 App. 505 [aff 187 U. S. 
159, 23 SCt 72, 47 L. ed. 119]; Horton 
v. U. S., 16 App. 310. 

Ga.—Logan vy. Hope, 139 Ga. 589, 
77 SE 809; Manning v. Webb, 136 
Ga, 881, 72 SE 401; Atlanta, ete. R. 
Co. v. Haralson, 133 Ga. 231, 65 SE 
437; Slaughter v. Heath, 127 Ga. 747, 
57 SE 69, 27 LRANS 1; Potts v. 
House, 6 Ga. 324,.50 AmD 329; Rein- 
schmidt v. Dorough, 14 Ga. A. 409, 
81 SE 252; Reidsville, etc., Co. v. Bax- 
ter, 13 Gas 3bT, 79 SE 187; Lan- 
Cie v. Swann, 8 Ga, A. 209, 68 SE 
862. 

Ill.— Springfield, etc., Tract. Co. v. 
Warrick, 249 Ill. 470, 94 NE 933, 
AnnCas1912A 187; Illinois Cent. R. 
Co. v. Prickett, 210 Ill. 140, 71 NE 
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to show the competency of the witness,>* but also 
affords an opportunity of testing the reasonable- 
ness of the inference,** for a witness will not be 


435 [aff 109 lll. A. 468]; Wallace v. 
Whitman, 201 Ill. 59, 66 NE 311; 
American Bible Soc. v. Price, 115 Ill. 
623, 5 NE 126; Cairo, etc., R. Co. v. 
Woosley, 85 Ill. 370; Roe v. Taylor, 
45 Ill. 485; Miller v. Eversole, 184 
Tll. A. 362. 

Ind.—Swygart v. Willard, 166 Ind. 
25, 76 NE 755; Carthage Turnp. Co. 
v. Andrews, 102 Ind. 138, 1 NE 364, 
52 AmR 653; Pittsburgh, etc., R. Co. 
v. Kephert, 61 Ind. A. 621, 112 NE 
251; Maywood Stock Farm Import- 
ing Co. v. Pratt, 60 Ind. A. 131, 110 
NE 243; Wiseman v. Gouldsberry, 45 
Ind. A. 677, 91 NE 616; Chicago, etc., 
R. Co. v. Kern, 9 Ind. A. 505, 36 NE 
381. 

Iowa.—Erwin v. Fillenwarth, 160 
Iowa 210, 1837 NW 502; In re Walker, 
150 Iowa 284, 128 NW 376, 129 NW 
952; In re Moore, 140 Iowa 560, 118 
NW 879; Smith vy. Ryan, 136 lowa 
355, 112 NW 8; Alvord v. Alvord, 109 
Iowa 113, 80 NW 306; Hawley v. 
Griffin, 82 NW 905; Hslich v. Mason 
City, etc., R. Co., 75 Iowa 443, 39 NW 
709. 

Kan.—U. S. Express Co. 
thony, 5 Kan. 490. 

Ky.—Hume v. Grant, 165 Ky. 723, 
178 SW 1028; Stafford v. Tarter, 96 
SW 1127, 29 KyL 1184; N. N. & M. V. 
Co. v. Wilson, 16 KyL 262. 

La.—Louisiana R., etc., 
Sarpy, 117 La. 156, 41 S 477. 

Md.—American Towing, etc., Co. v. 
Baker-Whiteley Coal Co., 117 Md. 669, 
84 A 182, AnnCas1$14A 46; Grill v. 
O’Dell, 113 Md. 625, 77 A 984; Jacobs 
vy. Disharoon, 113 Md. 92, 77 A 258; 
Brashears v. Orme, 93 Md. 442, 49 A 
620; Baltimore, etc., R. Co. v. Cas- 
sell, 66 Md. 419, 7 A 805, 59 AMR 175, 
Townshend vy. Townshend, 7 Gill 10. 

Mass.—Noyes v. Noyes, 224 Mass. 
125, 112 NE 850; Com. v. Sturtivant, 
117 Mass. 122, 19 AmR 401; Sex- 
ton v. North Bridgewater, 116 Mass. 
200; Dickinson v. Barber, 9 Mass. 
225, 6 AmD 58; Hathorn v. King, 
8 Mass. 371, 5 AmD 106; Buckmin- 
ster v. Perry, 4 Mass. 5938; Poole v. 
Richardson, 3 Mass. 330. 3 

Mich.—In re Woodworth, 162 Mich. 
683, 127 NW 808; Weaver v. Richards, 
156 Mich. 320, 120 NW 818; Foster v. 
East Jordan Lumber Co., 141 Mich. 
316, 104 NW 617; Roberts v. Bid- 
well, 136 Mich. 191, 98 NW _ 1000; 
Beaubien v. Cicotte, 12 Mich. 459. — 

Minn.—Collins v. Dowlan, 118 Minn. 
214, 1836 NW 854; Minnesota Belt-Line 
R., etc., Co. v. Gluek, 45 Minn. 463, 
48 NW 194; Sherman vy. St. Paul, etc., 
R. Co., 30 Minn. 227, 15 NW _ 239; 
Matter of Pinney, 27 Minn. 280, 6 
NW 791, 7 NW 144. : 

Miss.—Torrance v. Hurst, 1 Miss. 
403. 

Mo.—Wabash R. Co. v. Cockrell, 
192 SW 443; Burge vy. Wabash R. 
Co., 244 Mo. 76, 148 SW 925; Spring- 
field, etc., R. Co. v. Calkins, 90 Mo. 
538, 3 SW 82; Willis v. Kansas City 
Terminal R. Co., (A.) 199 SW 736; 
Farmer v. St. Louis, etc., R. Co., 178 
Mo. A. 579, 161 SW 327; O’Brien v. 
John O’Brien Boiler Works Co., 154 
Mo. A. 183, 188 SW 3847; Morrow v. 
Missouri Pac. R. Co., 140 Mo. A. 200, 
123 SW 1034; Muth v. St. Louis, etc., 
R. Co., 87 Mo. A. 422. 

Mont.—Watson v. Colusa-Parrot 
Min., etc., Co., 31 Mont. 513, 79 P 14. 

Nebr.—Isaac vy. Halderman, 76 
Nebr. 823, 107 NW 1016; Read v. Val- 
ley Land, etc., Co., 66 Nebr. 423, 92 
NW 622; Lamb vy. Lynch, 56 Nebr. 
135, 76 NW 428. 

; ~ J.—In re Vanauken, 10 N. J. Eq. 
86. 

N. Y.—Weibert v. Hanan, 202 N. Y. 
328, 95 NE 688; Paine vy. Aldrich, 133 
N. Y. 544, 30. NE 725 [aff 14 NYS 
538]; Clapp v. Fullerton, 34 N. Y. 


v. An- 


Cox —V. 
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190, 90 AmD 681; De Witt v. Barly, 
17 N. Y. 340; Stenger v. Buffalo Union 
Furnace Co., 109 App. Div. 183, 95 
NYS 793; Hartshorn vy. Metropolitan 
En InsixCo3'55 Apps Div. 4741, 6° NYS 
13; Culver v. Haslam, 7 Barb. 314; 
Hardenburgh v. Cockroft, 5 Daly 79; 
Smith v. Smith, 32 Misc. 702, 65 NYS 
497; In re Gedney, 142 NYS 157; 
Rochester, etc., R. Co. v. Budlong, 6 
HowPr 467. 

N. D.—Auld yv. Cathro, 20 N. D. 
461, 128 NW 1025, 32 LRANS 71, 
AnnCas1913A 90; Raymond v. Edel- 
brock, 15 N,@D, 23) 107oN Wood. 

Oh.—Baltimore, ete, R. Co. v. 
43 Oh. St. 270, 1 NE 324; 
Gregg v. Moore, 33 Oh. Cir. Ct. 534. 

Or.—Lassas v. McCarty, 47 Or. 
474, 84 P 76; Neppach v. Oregon, etc., 
Re 46 Or. 374, 80 P 482, 7 AnnCas 

Pa.—Dougherty v. Briggs, 232 Pa. 
204, 81 A 201; Hepler v. Hosack, 197 
Pa. 631, 47 A 847; Shaver v. McCar- 
thy, 110 Pa. 339, 5 A 614; Easton 
First Nat. Bank v. Wirebach, 106 
Pa. 37; Dickinson vy. Dickinson, 61 
Pa, 401; Titlow v. Titlow, 54 Pa. 216, 
93 AmD 691; Dean v. Fuller, 40 Pa, 
474; Bricker vy. Lightner, 40 Pa. 199; 
Wilkinson vy. Pearson, 23 Pa. 117; 
Rambler v. Tryon, 7 Serg. & R. 90, 
10 AmD 444; Stoner v. Pennsylvania 
Fuel Supply Co., 40 Pa. Super. 599; 
Ex p. Springer, 4 PaLJ 188. 

R. I1L—J. W. Bishop Co. v. Curran, 
300R. DT. 504, 76) A 275. 

S. C—Williams v, Columbia Mills 
Co., 100 S. C. 363, 85 SE 160; Henry 
v. Southern ‘BR. :Co,593 S. ©. 125, 475 
SE 1018; Spears v. Atlantic Coast 
Line R. Co., 92 S. C. 297, 75 SE 498; 
Hand v. Catawba Power Co., 90 S. C. 
267, 73 SE 187; Jackson vy. Southern 
R. Co., Carolina Div., 73 S.C. 557, 54 
SE 231; Hicks v. Southern R. Co., 
63 S. C. 559, 41 SE 7538; Bridger v. 
Asheville, ete.,.R. Co.,, 25 S. C. 24; 
done v. Fuller, 19 S. C. 66, 45 AmR 
S. D.—Fairbanks vy. Heihn, 29 S. D. 
215,:136 NW 107. 

Bg oan absOR v. Gibson, 9 Yerg. 

Tex.—J. B. Watkins Land Mortg. 
Co. v. Campbell, 98 Tex. 372, 84 SW 
424 [rev (Civ. A.) 81 SW 560]; Chi- 
cago, etc., R. Co. v. Faulkner, (Civ. 
A.) 194 SW 651; Galveston, ete., R. 
Co. v. Brune, (Civ. A.) 181 SW 547; 
Houston, etc., R. Co. v. Lindsey, (Civ. 
A.) 175 SW 708; Modern Brotherhood 
of America v. Jordan, (Civ. A.) 167 
SW 794; Tandy v. Fowler, (Civ. A.) 
150 SW 481; American Constr. Co. 
v. Davis, (Civ. A.) 141 SW 1019; 
Johnson v. Griffiths, (Civ. A.) 135 SW 
683; Texas, etc. R. Co. v. Owen, 
(Civ. A.) 128 SW 1139; Galveston, 
ete., R. Co., vio Giles, GCiv, GAs)r 126 
SW 282; Galveston, etc., R. Co. v. 
Hillman, (Civ. A.) 118 SW 158; St. 
Louis, etc, R. Co. v. Sizemore, 53 
Tex. Civ. A. 491, 116 SW 403; Texas, 
etc., R. Co. v. Stewart, 52 Tex. Civ. 
A. 514, 114 SW 4138; Bryan Press Co. 
v. Houston, etc., R. Co., (Civ. A.) 110 
Siw 99; Hart. v. Hart.acCivesAy)i e110 
SW 91; Chicago, etc., R. Co. v. Seale, 
(Civ. DAN): SSS) SWS Oke EStan doug: 
Southwestern R. Co. v. Demsey, 40 
Tex. Civ. A. 398, 89 SW 786; Dunn v. 
Newberry, (Civ. A.) 86 SW 626; Mis- 
souri, etc., R. Co. v. Baker, (Civ. A.) 
68 SW 556; Pioneer Sav., ete., Co. v. 
Peck, 20 Tex. Civ. A. 111, 49 SW 160; 
San Antonio, ete, R. Co. v. Parr, 
(Civ. A.) 26 SW 861; Dallas, ete. R. 
Co. v. Day, 3 Tex. Civ. A. 353, 22 SW 


Schultz, 


538. 
Utah.—In re Miller, 36 Utah 228, 
102 P 996. 


Vt.—Douglass v. Morrisville, 89 Vt. 
393, 95 A 810; Londonderry vy. Fryor, 
84 Vt. 294, 79 A 46; Fowlie v. Mc- 


[§ 652 


permitted to state an opinion inconsistent with,”® or 
finding no support in,®® the facts stated by him. 
The enumeration further tends to demonstrate the 


Donald, 82 Vt. 230, 72 A 989; Morse 
v. Crawford, 17 Vt. 499, 44 AmD 349, 

Wis*—Peterson v. Time Indemn. 
Co., 152 Wis. 562, 140 NW 286; Parks 
v. Wisconsin Cent. R. Co., 33 Wis. 
413. 
‘Tt is settled law that a non-expert 
witness must state the facts upon 
which he bases his opinion. There 
must be some facts upon which the 
opinion can rest, or it must not be 
expressed; what facts are sufficient 
to justify the formation and expres- 
sion of an opinion by a non-expert 
witness, it is by no means easy to 
declare.” Goodwin y, State, 96 Ind. 
550, 558. 

“The witness should be able to 
show that he has some _ knowl- 
edge, some familiarity with the sub- 
ject about which he-is called on to 
give an opinion, before he is permit- 
ted to testify to that opinion.’ Muth 
v. St.-Louis, etc.,. R. Co.,. 87° Mo: “As 
422, 434. 

[a] “The admissibility of the evi- 
dence rests upon three necessary con- 
ditions: (1) That the witness detail 
to the jury, so far as he is able, the 
facts and circumstances upon which 
his opinion is based, in order that 
the jury may have some basis by 
which to judge of the value of the 
opinion. (2) That the subject mat- 
ter to which the testimony relates 
cannot be reproduced and described 
to the jury precisely as it appeared 
to the witness at the time. And (3) 
That the facts upon which the wit- 
ness is called upon to express his 
opinion are such as men in general 
are capable of comprehending and 
understanding. When these condi- 
tions have been complied with or ful- 
filled in a given case, the court must 
then pass upon the question whether 
the witness had the opportunity and 
means of inquiry, and was careful 
and intelligent in his observation and 
examination. It is not the mere 
qualification of the witness, but the ~ 
extent and thoroughness of his ex- 
amination, the specific facts to which 
the inquiry relates and the general 
character: of those facts, as affording 
to one, having his opportunity to 
judge, the requisite means to form 
an opinion.” Peo. v. Hopt, 4 Utah 
247, 253, 9 P 407. 

[b] A broad indulgence has been 
suggested to the effect that whenever 
the judgment of a skilled observer 
would be admissible without his rea- 
sons, the inference of the unskilled 
witness would be competent, upon 
stating them. St. Louis, ete., R. Co. 
v. Jones, 59 Ark. 105, 26 SW 595. 

[c] If the basis of fact is claimed 
to be in part illegal, the remedy of 
the aggrieved party is to ask for a 
ruling restricting the inference to 
the portion which is legally relevant. 
It is not ground for excluding the 
entire inference. Smalley v. Iowa 
Pac, R. Co, 36 Iowa.671. 

[d]. The witness is not permitted 
to add to the facts from his previous 
knowledge, although experience nec- 
essarily plays an important part in 


determining the inference itself. 
54. Ind.—Wiseman Vv. 
164 
Iowa 287, 145 NW 540. 
Eq. 568. 


State v. Stickley, 41 Iowa 232. 
53. See supra § 605. 
Goulds- 
berry, 45 Ind. A. 677, 91 NE 616. 
Iowa.—Caltrider vy. Sharon, 
Ky.—Hunt v. Hunt, 3 B. Mon. 575. 
N. J.—Sloan v. Maxwell, 3 N. J. 
N. H.—Eaton vy. Rice, 8 N. H. 378. 


N. Y.—O’Brien v. Raynolds, 171 
NYS 621. 
55. Hibbard v. Baker, 141 Mitch. 


124, 104 NW 399; Lawrence v. Hyde, 
77_ W. Va. 639, 88 SE 45. 
56. In re Workman, 174 Iowa 222, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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necessity for receiving the inference,®? for if it 
is satisfactorily complete, and the facts appear to 
be such as can properly be codrdinated by the 
It follows from 
the requirement of a statement of facts that a 
directly percipient witness cannot testify upon 
the basis of a hypothetical statement of facts 
testified to by other witnesses.®? 
been considered in a number of cases that the 
statement of the facts upon which an opinion is 
based should precede a statement of the opinion,*° 


jury, the inference is rejected.5® 


EVIDENCE 


[§ 653] 


While it has 


naming objects, 
form,** color,®* 


a witness is frequently permitted to state his bare 


156 NW 438; Speer v. Speer, 146 Iowa 
6, 123 NW 176, 140 AmSR 268, 27 
LRANS 294; Peo. v. Smith, 172 N. Y. 
2:0, 64 NE 814; Johnson vy. Griffiths, 
(Tex. Civ. A.) 135 SW 683. 

[a] Ilustration.—Where the only 
basis for the opinion of a witness 
as to testator’s mental capacity to 
execute a will was his physical weak- 
ness due to progressive illness, the 
opinion is inadmissible. Speer v. 
Speer, 146 Iowa 6, 123 NW 176, 140 
AmSR 268, 27 LRANS 294. 

{b] Where an essential fact is 
not stated the inference is rejected. 
Peo. v. Smith, 172 N. Y. 210, 64 NE 
814; Johnson y. Griffiths, (Tex. Civ. 
A.) 135 SW 6838. 

{c] Unsworn statements are ex- 
cluded, as in case of other witnesses, 
when used as a basis for the in- 
ference. Scull v. Wallace, 15 Serg. 
& R. (Pa.) 231; Lester v. Pittsford, 
7 Vt. 158. 

[d] A slight basis of fact may 
suffice in some instances. Sydleman 
vy. Beckwith, 43 Conn. 9; Dunham’s 
App., 27 Conn. 192; Koppe v. Koppe, 
57 Tex. Civ. A. 204, 122 SW 68. 

[e] An improper reason does not 
necessarily render an opinion of a 
witness incompetent, although the 
party objecting thereto may ask that 
it be stricken out. Raleigh, etc., R. 
Co. vy. Mecklenburg Mfg. Co., 169 
N. C. 156, 85 SE 390, LRA1916A 1090, 
166 N. C. 168, 82 SE 5, LRAI916A 
1079. 

57. See supra § 596. 

58. Pennsylvania Co. v. Conlan, 
101 Ill. 93; Lund vy. Masonic L. As- 
. soc., 81 Hun 287, 30 NYS 775. 

592 Cal.——In re LMartin, 170° (Cal: 
657, 151 P 138; In re Louck, 160 
Calan Dolyeide 2) Oe, | Anneaslots At 
868. 

Conn.—Sydleman v. Beckwith, 43 
Conn. 9; Dunham’s App., 27 Conn. 
192. 

Fla.—Gracy v. Atlantic Coast Line 
RCo; 53 Kla, 350, 42 S 903: 

Ga.—Hook v. Stovall, 30 Ga, 418. 

Tll.—Pittard v. Foster, 12 Ill. 
132. 

Ind.—Cook v. Fuson, 66 Ind. 521. 

Kan.—Wichita vy. Coggshall, 3 Kan. 
A. 540, 48 P 842. 

Mich.—Sagar v. Hogmire, 108 Mich. 
410, 66 NW 327. 

Mo.—Appleby v. Brock, 76 Mo. 314; 
Keyes-Marshall Bros. Livery Co. v. 
Ste Touis etc... R. Co., 105) MoreA 
556, 80 SW 53. 

N. Y.—Civetto v. American Hat- 
ters’, etc., Corp., 124 App. Div. 345, 
108 NYS 663; Bell v. McMaster, 29 
Hun 272; Paige v. Hazard, 5 Hill 603. 

Oh.—Hayes v. Smith, 62 Oh. St. 
161, 56 NE 879; Gregg v. Moore, 33 
Oh. Cir. Ct. 534. 

Or.—Zachary v. Swanger, 1 Or. 92. 

Pa.—Rouch v. Zehring, 59 Pa. 74; 
Rambler v. Tryon, 7 Serg. & R. 90, 
10 AmD 444, 

Tex,—Gulf, etc., R. Co, v. Harri- 
son, (Civ. A.) 104 SW_ 399. 
Vt.—Titus v. Gage, 70 Vt. 13, 39 
A 246. 

60. Ga.—Georgia Southern, etc., 
R. Co. v. Walker, 5 Ga. A. 155, 
SE 720. 

Tll.—Snell v. Weldon, 239 Ill. 279, 
87 NE 1022. 

Iowa.—Spiers v. Hendershott, 142 
Iowa 446, 120 NW 1058. 


A. 


Md.—Smith v. Shuppner, 125 Md. 


409, 93 A 514; Baltimore, etc., Co. 
v. Cassell, 66 Md. 419, 7 A 805, 59 
AmR 175. 

Mass.—Com. v. Sturtivant, 117 


Mass. 122, 19 AmR 401. 
Mont.—Power v. Turner, 37 Mont. 


521, 97 P 950. 

N. D.—Auld v. Cathro, 20 N. D. 
461, 128 NW 1025, 32 LRANS 71, 
AnnCas1913A 90. 

“Any witness may give his opin- 
ion, after having given the facts 
on which he bases it, so as to enable 
the jury to determine the probative 
value of this opinionative evidence.” 
Georgia Southern, etc, R. Co. v. 
Walker, 5 Ga. A. 155, 62 SH 720. 

[a] On a question of mental ca- 
pacity, the requirement that the 
facts be first stated is often insisted 
upon. Snell v. Weldon, 239 Ill. 279, 
87 NE 1022; Spiers v. Hendershott, 
142 Iowa 446, 120 NW 1058; Smith v. 
Shuppner, 125 Md. 409, 93 A 514; 
Auld vy. Cathro, 20 N. D. 461, 128 
NW 1025, 32 LRANS 71, AnnCas 
1913A 90. 

61. Ala.—Steiner v. Tranum, 98 
Ala. 315, 13 S 365; Woodstock Iron 
Co. v. Roberts, 87 Ala. 436, 6 S 349; 
Bennett v. Fail, 26 Ala. 605. 

~Conn.—Atwood vy. Atwood, 84 Conn. 
169, 79 A 59, 87 LRANS 591. 

Kan.—Order of United Commercial 
Travelers v. Barnes, 75 Kan. 720, 729, 
90) P '293) 

Mass.—Lund vy. Tyngsborough, 9 
Cush. 36. 

Tex.—Guerra v. San Antonio Sewer 
Pipe Co., (Civ. A.) 163 SW 669. 

“Non-expert witnesses, brought in 
frequent contact with the person 
whose mental condition is under in- 
vestigation, may give their opinions 
as to his sanity or insanity, either 
first stating the facts upon which 
the opinions are based or doing so 
afterward on cross-examination.” 
Order of United Commercial Travel- 
ers v. Barnes, supra. 

“When, however, a subject is rele- 
vant to the matter in suit, and the 
lay witness has had the means and 
opportunity of acquiring knowledge 
of the subject through the use of 
his senses, and the impression or 
opinion is formed from constituent 
facts and conditions which are so nu- 
merous or so complicated as to be 
incapable of separation, or so evanes- 
cent in character they cannot be 
fully recollected or detailed, or de- 
scribed, or reproduced so as to give 
the trier the impression they gave 
the witness, or so as to enable the 
trier to draw a fair inference from 
such facts and conditions,—he may 
be permitted to testify to the im- 
pression or conclusion obtained by 
him from them, leaving it to the 
cross-examination to develop’ the 
foundation for the impression or con- 
clusion.” Atwood vy. Atwood, 84 
Conn. 169, 172, 79 A 59, 3%—DRANS 
591 [quot Guerra v. San Antonio 
Sewer Pipe Co., (Tex. Civ. A.) 163 
SW 669, 672]. 

62. U. S.—Kansas City Southern 
R. Co. v. Clinton, 224 Fed. 896, 140 
CCA 340. 

Ala.—New Connellsville Coal, etc., 
Co. v. Kilgore, 162 Ala. 642, 50 S 205; 
Bufford vy. Little, 159 Ala. 300, 48 S 
697. 
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inference, leaving the adverse party to develop 
the basis thereof on cross-examination.*! 

c. Positive Inferences. Direct inference 
from observation or other states of consciousness 
may involve a larger element of reasoning faculty 
than is involved in the statement of a fact, and 
yet be admissible.*? 
way, where a witness goes beyond the instinctive, 
automatic mental impression which is implied in 


This happens in a simple 


and testifies, as he may, to their 
freshness,°° location,®® or obvious 


Ga.—Thompson y. Kelsey, 8 Ga. A. 
23, 68 SE 518. 

Ind.—Archer vy. Ostemeier, 56 Ind. 
A. 385, 105 NE 522; Lake Erie, etc., 
Re Co. Vee Moore, 512 Inds Ae TO oh 
NE 203. 

lowa.—Martin Woods Co. vy. Chi- 
cago, etc., R. Co., 161 Iowa 6389, 143 
NW 497. 

Kan.—Yard vy. Gibbons, 95 Kan. 
802, 149 P 422, 

La.—Suthon v. Laws, 132 La. 207, 
61 S 204. 

N. C.—Britt v. Carolina Northern 
R. Co., 148 N. C. 37, 61 SE 601. 

N. D.—Reinke v. Minneapolis, ete., 
R. Co., 23 N. D. 182, 185 NW 779. 

S. C.—Gill v. Ruggles, 95 S. C. 90, 
78 SE 536; Dodd v. Spartansburg R., 
ete., Co, 95 |S. CF 9, 78) SH 525. 

Tex.—Guerra vy. San Antonio Sewer 
Pipe Co. (Civ. A.) 163 SW 669; 
American Constr. Co. v. Caswell, 
(Civ. A.) 141 SW 10138; Krueger v. 
Brenham Furniture Co., 38 Tex. Civ. 
A. 398, 85 SW 1156. 

Vt.—Brink y. Merchants’, etc., Ins, 
Co., 49 Vt. 442. 

Wis.—Hocking v. Windsor Spring 
Co., 181 Wis. 532, 111 NW 685. 

[a] Thus where witnesses had 
“looked over the ground where the 
timber had been sawed,” they could 
ive their best judgment as to the 
number of trees cut, although they 
did not count the stumps. Bufford v. 
Little, 159 Ala. 300, 304, 48 S 697. 

[b] The statement of a blind 
plaintiff suing for a personal injury 
that the accident occurred in a 
thickly populated part of a city fs 
not objectionable as a conclusion, 
where he was well acquainted with 
the city. McLaughlin v. Griffin, 155 
Iowa 302, 1385 NW 1107. 

[c] Insurance hazard.—An ordi- 
nary observer, acquainted with the 
circumstances, may state whether a 
certain change in business renders it 
more hazardous from an insurance 
standpoint. Brink vy. Merchants’, 
ete. ins. Co., 49) Vit. 442% 

63. Morrisette v. Canadian Pac. 
R.. €O.,, 006) 0 Vitis, ‘2:65 256 ASE TO 2e 

[a] Footprints—Porch v. State, 
50 Tex. Cr. 335, 99 SW 102. 

[b] Railroad switch.—Morrisette 
v. Canadian Pac. R. Co., 76 Vt. 267, 
56 A 1102. 

[c] Tracks.—Davis v. State, 126 
Ala. 44, 28 S 617. 

64. State v. Buchler, 103 Mo. 203, 
207, 15 SW 331 (“A witness is al- 
lowed to testify that an object is red 
in order to distinguish it from other 
colors. This is nothing more than 
an impression produced upon his 
mind upon examination of the object, 
but he testifies about a subject, upon 
whicn common experience and knowl- 
edge have qualified him to speak; 
what facts could he state that would 
give the idea of red as the color of 
the object’). 

65. Jackson y. U. S., 102 Fed. 473, 
42 CCA 452; Robinson y. Halley, 124 
Iowa 443, 100 NW 328. 

[a] Cartridges.—Jackson vy. U. S., 
102 Fed. 4738, 42 CCA 452. 

{[b] Blood.—Peo. y. Loui Tung, 90 
CalS SUG at P20 b. 

66. McDonald v. Wood, 118 Ala. 
589, 24 S 86; Carter vy. Clark, 92 Me. 
225, 42 A 398. 

[a] Thus a witness may state 
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properties ®* as recognized by the ordinary action 


of the senses.®§ 
[§ 654] 


designated a negative inference. 


the observing witness 


whether certain lines will inclose a 


given lot. Orb er v. Clark, 92 Me. 
225, 42, A 39 
[ b ] City Pe po aaan oe .—McDonald 


v. Wood, 118 Ala. 589, 24 S 86. 

[ce] County in which crime com- 
mitted.— Weeks v. State, 126 Md. 223, 
94, A 774. 

67. Harrison v. Ayrshire, 123 Iowa 
528, 99 NW 132; Paterson v. Blatti, 
133 Minn. 23, 157 NW 717, LRA1916E 
896, AnnCas1918D 63; Currier v. Bos- 
ton, ete,, R. Co:,34 N. H. 498; Gerbig 
vy. New York, etc., R. Co., 75 Hun 


605, 27 NYS 594 [aff 148 N. Y. 749 
mem, 43 NE 987]. 
[a] Explosive character.—Davis 


v. State, 141 Ala. 62, 37 S 676 

[b] Intoxicating character.—Car- 
son v. State, 69 Aia. 235 (liquor). 

[a] Strength.—Harrison v. Ayr- 
shire, 123 Iowa 528, 99 aw 132; 
Gerbig v. New York, etc:, Rs Co. 
75 Hun 605, 27 NYS 594 [aft 148 
N. Y. 749, 43 NE 987]. 

{d] Fermentation.—A witness who 
had frequently drunk fermented 
liquors and is able to distinguish 
them by their taste, although not 
having any special knowledge of the 
science of chemistry, is qualified to 
testify that a particular liquor which 
he has tasted is or is not fermented. 
Merkle v. State, 37 Ala. 139. 

68. Marschall v. Laughran, 47 IIl. 


Taste.—Merkle v. State, 37 


Smell.— Marschall v. Laugh- 
ran 40, Cll Avn29. 
69.. Com. v. Cooley, 6 Gray (Mass.) 


350. 

70. Maynard v. Peo., 135 Ill. 416, 
25 NE 740; McCreery v. United R. 
Co., 221 Mo. 18, 120 SW 24; Blunt v. 
Montpelier, etc, Rano: 89 Vt. 152, 
94 A 106. 

7}. Pittsburgh etc. )its Come v. 
Story, 104 Ill. A. 132. 

72. 111—Chicago, ete, R. Co. v. 


Dillon, 24 Ill. A. 203 [aft 123 Ill. 570, 
15 NE 181, 5 AmSR 559]. 

Mich. —Crane v. Michigan Cent. R. 
Co., 107 Mich. 511, 65 NW 527. 

N. Y.—Casey v. New York Cent., 
etc., R. Co., 6 AbbNCas 104 [aff 78 
N. Y, 518]. 

S.C —Lamb v-;Southern R; Co;; 
86 S. C. 106, 67 SE 958, 138 AmSR 


1030. 
Re Conv. 


Tex.—Galveston, etc., 


Duelm, (Civ. A.) 23 SW 6596. 

{a] Bell rung.—Casey v. New 
York Cent., etc., R. Co., 6 AbbNCas 
104 [aff 78 N. Y. 518]. 

[b] Signal given.—Chicago, etc., 
R. Co. v. Dillon, 24 Ill. A. 203 [aff 


120 Tli. 570, 15 NE 181, 5 AmSR 559]; 
Crane v. Michigan Cent. R. Co., 107 
Mich. 511, 65 NW 527; Galveston, etc., 
R. Co. v. Duelm, (Tex. Civ. A.) 23 
Sw 596. 

73. Cochran vy. Miller, 13 Iowa 
pet v. Clayton, 8 Mont. 1, 19 
P 3 

[a] Medicine administered.—Coch- 
ran v. Miller, 13 Iowa 128. 

74. See supra notes 69-73. 


75. East Tennessee, etc., R. Co. 


d. Negative Inferences. 
that something did not exist because one who 
could have done so did not notice it may be 
In proportion as 
the mental process is of the necessary intuitive na- 
ture characteristic of a mere statement of fact, 
as for example where it is clearly shown, either 
directly °° or by relevant facts, that if a certain 
event had occurred or fact existed the witness must 
have observed it, the evidence is received, and 
is permitted to state in 
connection with such proof the probability ™ or 
certainty that he would have heard,’? seen,7* or 


EVIDENCE 


The inference 


jury.”® 


[§ 655] e. 


such manner as 


v. Watson, 90 


cott v. Marquette, ete., Rs Co., 49 
Mich. 99, 183 NW 874. 
[a] A witness cannot state 


whether a locomotive whistle could 
have been blown without being heard 


by him. Marcott v. Marquette, etc., 
R. Co., 49 Mich. 99, 13 NW 374. 
[b] The reasons for rejection hbe- 


come stronger in proportion as the 
conclusion is based on the use of the 
reasoning faculty. Tiller v. State, 
96 Ga. 4380, 23 SE 825. 

76. Com. v. ery a 6 Gray (Mass.) 
350. See supra § 596 

77. Wolscheid v. Thome, 76 Mich. 
265, 48 NW 12. 

[a] The evidence must relate to a 
time when the fact inferred would 
have been competent. Wolscheid vy. 
Thome, 76 Mich. 265, 43 NW 12. 

78. Atwood v. Atwood, 84 Conn. 
169,173, 79 A 59, 37 LRANS/ 592: 
Cleveland, etc., R. Co. v. Gray, 148 
Ind, 266, 46 NE 675; Krueger v. Bren- 
ham Furniture Mfg. Co., 38 Tex. 
Civ. A.398,, 35.5 SW JW56. 

“The exceptional witness may be 
able at times to describe the eye or 
the action of a man; but he cannot 
convey distinctly to another the ap- 
pearance of the man to him, unless 
he may give the impression made 
upen him, or the conclusion reached 
by him, from the man whom such 
acts and look portray. We cannot 
express in words the facts and con- 
ditions which lead us to the opinion 
that one is under the influence of 
hate or love, pain or pleasure, hope 
or fear. We cannot describe exactly 
our Own emotions, sentiments, and 
affections, much less those of an- 
other. Memory may retain no sin- 
gle detail, indeed one may never have 
recognized a single detail; yet the 
appearance of the man may have left 
upon the mind an indelible impres- 
sion as to his physical and mental 
condition. Clear before him is the 
picture of what he saw—a man 
healthy or sick, strong or fragile, 
well or poorly, changed in health for 
better or worse, composed or ner- 
vous, excited or despondent, tired or 
exhilarated, intellectual, or Wweak- 
minded, conscious or unconscious, 
suffering or happy. In truth, that 
which we call opinion is fact. The 
impression or conclusion is the sum 
of what he saw, and in its final 
analysis the offer is to prove a fact 
and not an opinion.’ Atwood yv. At- 
wood, supra. 

79. White v. Metropolitan St. R. 
Co., 182 Mo. A. 339, 112 SW 278; Hop- 
kins: v. Bowers,. 111. No\C. 175,) 16 
SE 1; Chicago, etc., R. Co. v. Jones, 
39 Tex. Civ. A. 480, 88 SW 445; In 
re Miller, 36 Utah 228, 102 P 996. 

80. D. C.—District of Columbia v. 
Haller, 4 App. 405. 

Ga.—Southern L. Ins. Co. v. Wil- 
kinson, 53 Ga. 535; Riggins v. Brown, 
12 Ga. 271; Crawford vy. Andrews, 6 
Ga. 244, 

Ind.—Cleveland, etc. R. Co. v. 
Gray, 148 Ind. 266, 46 NE 675; Louis- 
ville, etc. R. Co. v. Holzapple, 12 


Appearance. 
of an object, whether animate or inanimate, is 
relevant to the issue,’* and the details of such 
appearance cannot be reproduced to the jury in 


Ala, 41, 7 S 813; wear | ead. A, 
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otherwise observed an alleged occurrence had it 
actually taken place.™* 
inference is rejected where it is largely the result 
of reasoning,’® and all the facts are before the 


On the other hand, the 


Where the appearance 


to enable them to draw a correct 


inference,’® a witness who had adequate opportuni- 
ties for observation,’® may, after stating as much as © 
he can of the constituent facts,®° state his impression 
or inference with respect to the appearance of the 
person, animal, object, or place in question.*? 


The 


301, 38 NE 1107. 
. Y.—Thompson v. Hall, 45 Barb. 


a1 

S. C.—Seibles v. Blackwell, 26 S. C. 
Tb 6: 

Tenn.—Morton y. Moore, 3 Head 
480. 

Tex.—St. Louis Southwestern R. 
Co. v. Demsey, 40 Tex. Civ. A. 398, 
89 SW 786; Galloway v. San An- 


tonio, ete., R. Co., (Civ. A.) 78 SW 32. 
Utah. TT re Miller, 


36 Utah 228, 
102 P 996. 


Vt.—Richardson v. Hitchcock, 28 
‘a 757; Sherman v. Blodgett, 28 Vt. 

Va.—Richards v. Com., 107 Va. 881, 
889, 59 SE 1104 [cit Cyc]. 

Wash.—Goertz v. Continental L. 
Ins., etc, Co., (95. Wash, 358,163, P 
938, 940 [cit Cyc]. 


81. U. S.—Follette v. Rose, 9 F. 
Cas. No. 4,900, 3 McLean 332. 
Ala. —Louisville, etc. RK. Coen, 


Hayward, 75 S 22; Louisville, etc., R. 
Co. v. Lynne, 75 S 14; Talley v. Whit- 
lock, 73 S 976; Barlow vy. Hamilton, 
151 Ala. 634, 44 S 657; South, etc, 
bere R. Co. v. McLendon, 63 Ala. 

Cal.—Peo. v. Benc, 130 Cal. 159, 62 
P 404; Peo. v. Monteith, 73 Cal. 7, 14 
P 378; Grunwald v. Freese, 4 Cal. 
Unrep. Cas. 182,.34 P73: 

Conn. —Spencer’s App., 77 Conn. 638, 


60 A 289. 
Fla.—Fields v. State, 46 Fla. 84, 
Rive ConaNs 


35 S 185. 

Ga.—Atlanta Cons. St. 
Beauchamp, 93 Ga. 6, 19 SE 24; Rob- 
inson v. Woodmansee, 80 Ga. 249, 
4 SE 497. 

Ill.— Chicago, etc., R. Co. v. Vipond, 
212 Til. 199,072 NE 22 “faffiaie il: 
A. 558]; West Chicago St. R. Co. v. 
Fishman, 169 Tl. 196, 48 NE 447; 
Aurora vy. Hillman, 90 Ill. 61; Cicero, 
etc., ft. e COV. Richter) poo lil puea 
591; Parker v. Parker, 52 Ill. A. 333; 
Girard Coal Co. v. Wiggins, 62 Ill. 
A. 69. 

Iowa.—Rothrock v. Cedar Rapids, 
128 Iowa 252, 103 NW 475; Harrison 
v. Ayrshire, 123 Iowa 528, 99 NW 
132; Hollenbeck v. Marion, 116 Iowa 
69, 89 NW 210; Pelamourges vy. Clark, 
9 Iowa 1. 

Kan.—Topeka v. Griffey, 6 Kan. A. 
920; 51, P. 296. 

La.—State v. Matthews, 119 La. 
665, 44 S 336. 

Me.—Stacy v. Portland Pub. Co., 
68 Me. 279; Tobin v. Shaw, 45 Me. 
331, 71 AmD 547. 

Mass.—Gomes v. New Bedford 


Cordage Co., 187 Mass. 124, 72 NE 


840; Culver v. Dwight, 6 Gray 
444. 
Mich.—Brownell v. Peo., 38 Mich. 


732; Evans v. Peo., 12 Mich. 27. 

Minn.—McKillop v. Duluth St. R. 
Co., 538 Minn. 532, 55 NW 739; peeps 
v. Marks, 33 Minn. 56; 22 Nw 1 

Mo —Young Vv. Bacon, (A.) 183 SW 
1079; Fulton vy. Metropolitan St. R. 
Co., 125 Mo. A. 239, 102 SW. 47; 
Wightman v. Grand Lodge, A. O. U. 
W. M., 121 Mo. A. 252, 98 SW 829. 

Nebr.—O’Grady v. Union Stock 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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witness may describe an object as affected by fire,®? 
or as affected by force,®? impact,’ mud,®° or 
He may state any change in appearance 
observed by him,** or the fact that there is none ;8* 
where an object stood when struck;®® or that two 
Where the element of 
reasoning is not so prominent that the statement 


water.*¢ 


things appeared similar.°° 


eaniae Co., 90 Nebr. 138, 132 NW 
N. J.—Castner v. Sliker, 33 N. J. 
Pree oon tate, Sor ON. Ole Line DO. 
N. M.—State v. Pruett, 22 N. M. 


ing,®® a floor,®® 
road platform,’ 


Ill. 20, 69 NE 796. 

{[b] The order in which several 
applications of force took place may 
be stated. Fort v. State, 52 Ark. 180, 
11 SW 959, 20 AmSR 1638. 


invades the province of the jury,°! a witness may 
state his impression from appearance as to the 
safety or danger,°? either absolute or comparative,** 
of objects or localities, as for instance an area 
way,°* a boat landing,®® a bridge,°® a car,®” a eross- 


machinery,! a pavement,? a rail- 
a railroad track,*+ a sidewalk,® a 


145, 33 A 76; McNerney v. Readiite 

City, 150 Pa, 611, 25 A 57; Beatty v. 

Gilmore, 16 Pa. 463, 55 AmD 514. 
S. C.—Roberts v. Virginia-Carolina 


Chemical Co. 84 S. C. 283, 66 SE 


223, 160 P 362, LRAi918A 656. [c] Where the inference is a neg- | 298. 
N. Y.—Dubois y. Baker, 30 N. Y.|ative one, as that no force was ex- Tex.—Missouri Pac. R. Co. v. Jar- 
355; Farrell v. Metropolitan St. R.|erted, as in squeezing out mud, the |rard, 65 Tex. 560; Commerce Cotton 


Co., 51 App. Div. 456, 64 NYS 709; 
Webb v. Yonkers R. Co., 51 App. Div. 
194, 64 NYS 491; McKee y. Nelson, 4 
Cow. 355, 15 AmD 384. 

N. C.—Raulf vy. Elizabeth 
Electric Light, etc., Co., 176 
691, 97 SE 286; Taylor v. Security 
Life, etec., Co., 145 N._C..383, 59 SH 
139, 15 LRANS 5838, 13 AnnCas 248; 
Sherrill v. Western Union Tel. Co., 
£17 N.C. 352,.23 SH 277. 

Or.—State v. Brown, 
41 P 1042. 

Porto Rico.—Peo. v. Rivera, 9 Porto 
Rico 454. 

Tenn.—Holder y. State, 119 Tenn. 
178, 104 SW 225. 

Tex.—Missouri, etc., R. Co. v. Gil- 
crease, (Civ. A.) 187 SW 714; Gulf, 
ete., R. Co. v. Miller, 35. Tex. Civ. A. 
116, 79 SW 1109; Tyler Southeastern 
Ro COsnnve Rasberry, ols (Lexe Civ, A. 
185, 34 SW 794; Gulf, etc., R. Co. v. 
Colbert, (Civ. A.) 31 SW 332. 

Utah.—Fritz v. Western 
Tel. Co., 25 Utah 263, 71 P 209. 

Vt.—Williams v. Norton, 81 Vt. 1, 
69 A 146; Clifford v. Richardson, 18 
Vt. 620. 

Wash.—Peterson v. Seattle Tract. 
Co., 23 Wash. 615, 63 P 539, 65 P 
543, 538 LRA 586. 

W. Va.—Findley v. Coal, etc, R. 
Co., 72 W. Va. 268, 78 SE 396. 

Wis.—Reynolds v. Shanks, 23 Wis. 
307. 

Wyo.—Horn vy. State, 12 Wyo. 80, 
ope. LOo. 

“Tt is difficult to conceive any mode 
in which this evidential fact [saw 
something that looked like a pistol] 
could be communicated to the jury, 
if a witness observing it, could not 
declare the effect produced on his 
mind; or if he could not express the 
opinion that the impression was that 
of a pistol.” Mayberry v. State, 107 
Aan 64; 561,119 (ou 219. 

82. James v. State, 104 Ala. 20, 
16 S 94; Peo. v. Manke, 78 N. Y. 611; 
Union Pac. Co. vy. Gilland, 4 Wyo. 
395, 34 P 953. 


City 
Neue: 


Union 


28) Or. 147, | 


statement seems to be one of fact. 
Dean v. New York, 45 App. Div. 605, 
61 NYS 374 [rev on other grounds 
167 N. Y.! 13, 60 NE 236]. 

84. Ala.—Patton v. State, 156 Ala. 
23, 46 S 862. 

Cal.—Peo. v. Mitchell, 94 Cal. 550, 
29 P 1106. 

Ill.— Chicago, ete., R. Co. v. Legg, 
32 Ill. A. 218, 

Iowa.—Craig v. Wabash R. Co., 121 
Iowa 471, 96 NW 965; Scagel v. Chi- 
cago, etc., R. Co., 83 Iowa 380, 49 
NW 990. 

Mass.—Com. v. Pope, 103 Mass. 440. 

Mo.—Patrick vy. The J. Q. Adams, 
19 Mo. 738. 

N. Y. —Peo. vy. Fanshawe, 65 Hun 
Kien LOMNIYS S65, "SN. Yo Or. S260 ate 
137 N. Y. 68, 32 NE 1102]. 

vVt.—State v. Ward, 61 Vt. 153, 17 
A 483. 


W. Va.—State v. Welch, 36 W. Va. 
690, 15 SE 419. 

[a] Thus the witness may state 
the effect of a collision: (1) With a 
locomotive. Scagel v. Chicago, etce., 
R. Co., 83 Iowa 380, 49 NW 990. (2) 
Between two vessels. Patrick y. The 
J. Q. Adams, 19 Mo. 73. 

85. State v. Marceaux, 50 La. Ann. 
LRU A, PAC aa TS yak on OB LA 

86. State v. Marceaux, 50 La. Ann, 
1137, 24 S 611; Com. v. Sturtivant, 
117 Mass. 122, 19 AmR 401. 

87. Gallagher v. Williamson, 23 
Cal. 331, 83 AmD 114. 

88. Allen B. Wrisley Co. v. Burke, 
203 Ill. 250, 67 NE 818; Yeager v. 
Spirit Lake, 115 Iowa 593, 88 NW 
ae Pratt v. Mosetter, 9 NYCivProc 
351 


{a] Sidewalk.—yYeager vy. Spirit 
Lake, 115 Iowa 593, 88 NW 1095. 

g9. Fanning v. Long Island R. 
Co., 2 Thomps. & C. (N. Y.) 585. 

90. Wright v. State, 156 Ala. 108, 
47 S 201; Peo. v. Mitchell, 94 Cal. 
550, 29 P1106. 

91. Baltimore Firemen’s Ins. Co. 
v. J. H. Mohlman Co., 91 Fed, 85, 33 
CCA 347; Kiesel v. Sun Ins. Office, 


Oil Co. v. Camp, (Civ. A.) 129 SW 
852; San Antonio, etc., R. Co. v. Parr, 
(Civ. A.) 26-SW 861. 

93. Cookson y. Pittsburgh, etc., R. 
Co., 179 Pa. 184, 36 A 194. 

94. McNerney v. Reading City, 150 
IPAs eOltie Or AL Dike 

95. Louisville, etce:, Mail Co. v. 
Mossberger, 13 KyL 927. 

96. Ryan v. Bristol, 63 Conn. 26, 


'27 A 309; Taylor v. Monroe, 43 Conn. 


36; Dunham's. Appi, °2:7-.CGonn. 192 
Jessup v. Osceola County, 92 Iowa 
178, 60 NW 485: Beardslee v. Colum- 
bia Tp., 5 LackLegN (Pa.) 290; Grif- 
fin v. Boston, etc., R. Co., 87 Vt. 278, 
89 A 220. 

S97. Betts) v. Chicago, etc, Re Coy, 
92 Iowa 343, 60 NW 623, 54 AmSR 
558, 26 LRA 248. 

98. Martin vy. Baltimore, etc, R- 
Co., 16 Del. 123, 42 A 442; Parsons v. 
Lindsay, 26 Kan. 426. 

[a] Street crossing.—Parsons v.. 
Lindsay, 26 Kan. 426. 

{b] On the other hand it has been 
held improper to ask’ a witness who 
has described a _ railroad crossing 
whether he considered’ it dangerous. 
Evans vy. Philadelphia, ete, R. Co., 
24 Del. 562, 77 A 831. 

99. Newport Rolling Mill Co, v. 
Mason, 152 Ky. 224, 153 SW 220 (de- 
fects covered with loose pieces of 
sheet iron). 

ah . S.—Hutchinson Cooperage 
yes v. Snider, 107 Fed. 633, 46 CCA 
ee 

Ind.—Sievers v. Peters Box, etc, 
hy 151 Ind. 642, 50 NE 877, 52 NB 


Mich.—Huizega v. Cutler, etc., 
Lumber Co., 51 Mich. 272, 16 NW 643. 

S. C.—Koon vy. Southern Ri Co., 69 
S. C. 101, 48 SE 86. 

Tex.—Gammel-Statesman Pub. Co. 
v. Monfort, (Civ. A.) 81 SW 1029. 

[a] Pile dri machine.—Koon 
v. Southern R. Co., 69 S. C. 101, 48 SE 


86. 
{b] Worn gearing.—Sievers v. 
Peters Box, etc., Co., 151 Ind. 642, 50 


[a] Jugs—James v. State, 104|88 Fed. 243, 31 CCA 515; Aetitis v.| NE 877, 52 NE 399 
Ala. 20, 16 S 94. Spring Valley Coal Co., 150 Ill. A. 2. Garberg v. Samuels, 27 R. I. 
[b] “Border question.”—Whether | 497 [aff 246 Ill. 32, 92 NE 579, 138 | 359, 62 A 211. 


a witness who merely observed that 
a certain piece of paper was burned 
could testify that “it had the appear- 
ance of, being wadding shot from a 


AmSR 221]; Legru v. Penwell Coal 
Min. Co., 149 Ill. A. 555. 

92. Aia.—Louisville, etc., R. Co. v. 
Tegner, 125 Ala. 593, 28 S 510; Ala- 
bama Mineral R. Co. v. Jones, 114 


James v. Johnson, 12 Ill. A. 
286; Graham v. Pennsylvania Co., 139 
Pa, 149, 21 A 151, 12 LRA 293. 

[a] Dlustration.—A witness who 
has observed a railroad platform may 


‘un’ has seemed to the New York 
Soure of appeals to be so much of|Ala. 519, 21 S 507, 62 AmSR 121. be asked to state whether it was 
a “border question” that it de- Conn.—Currelli v. Jackson, 77|‘“a safe platform upon which to 


clined to reverse, in a capital case, 
the action of an inferior court grant- 
ing a new trial on account of the ad- 
mission of the testimony. Peo. v. 
Manke, 78 N. Y. 611. 


Conn. .115, 58 A 762; Dean v. Sharon, 
72 Conn. 667, 45 A 963; Ryan v. Bris- 
tol, 63 Conn. 26, 27 A 309; Taylor v. 
Monroe, 43 Conn. 36. 

Ill.— Henrietta Coal Co. v. Camp- 


alight from trains.” Graham sv. 
Fennsylvania Co., 139 Pa. 149, 21 A 
151, 12 LRA 293. 

4. Louisville, etc. R. Co. v. Teg- 
ner, 125 Ala. 593, 28 S 510; Alabama 


*t v. State, 52 Ark. 180, 11] bell, 211 fl. 216, 71_NE 863. Mineral R. Co. v. Jones, 114 Ala. 519, 
sw'959, 20 XmsR 163; Illinois Cent. Iowa.—Betts v. Chicago, etc, R./21 S 507, 62 AmSR 121; Stewart v.. 
R. Co. v. Prickett, 210 Ill. 140, 71}Co. 92 Iowa 343, 60 NW_ 623, 54 | Louisville, etc., R. Co. 136 Ky. 717, 
NE 435 [aff 109 Ill. A. 468]; Illinois|AmSR 558, 26 LRA 248; Jessup v.|125 SW 154; Missouri Pac. R. Co, v. 


Cent. R. Co. v. Behrens, 208 Ill. 20, 


Osceola County, 92 Iowa 178, 60 NW 


Jarrard, 65 Tex. 560; San Antonio, 


69 NE 796; Dean v. New York, 45 | 485; Kelleher v. Keokuk, 60 Iowa 473, /etc., R. Co. v. Parr, (Tex. Civ. A.) 
App. Div. 605, 61 NYS 374 [rev on|15 NW _ 280. . 26 SW 861. 
other grounds 167 N. Y. 13, 60 NE Ky.—Stewart v. Louisville, ete., R. [a] Curve-—Thompson v. Galves- 


Bal i te., R. Co. v.|Co., 186 Ky. 717, 125 SW 154; Louis-| ton, etc., R. Co. 48 Tex. Civ. A. 284, 
EAS Ri hee °A. 536, 82 SW |ville, etc., Mail Co. v. Mosseberger,/106 SW 910; Gulf, etc, R. Co. v. 
HOG leas 13 KyL 927. Winter, 38 Tex. Civ. A. 8, 85 SW 

[a] Dlustration—A witness may Md.—Baltimore, etc., Co. v. Cassell, | 477. 


state with regard to the parts of a 
boiler recently exploded that ‘“‘they 
looked like the threads were drawn 
out of the sheets or boiler,” “looked 
like there was a fresh break,” etc. 
Illinois Cent. R. Co. v. Behrens, 208 


66 Md. 419, 7 A 805, 59 AmR 175; 
Baltimore, etc. Turnp. Road v. Crow- 
ther, 63 Md. 558, 1 A 279. 
Mass.—Lund .v. Tyngsborough, 9 
Cush. 36. 
Pa.—Kitchen v. Union Tp., 171 Pa. 


5. Conn.—Campbell v. New Haven, 
78 Conn. 394, 62 A 665. 
_ D. C—District of Columbia v. Halt 
ler, 4 App. 405. 
ee ries 3 vy. Alton, 140 Ill. A. 
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steam shovel,® a street or highway,’ or a turntable.® 
He may state what was the actual condition of 
inanimate objects observed by him,® such as bolts,’° 
‘a bridge,’ bushes,!? cattle guards,!® a ecar,1* furni- 
ture,!® a machine,!® onions,!” potatoes,'® a rope,’® 
a semaphore,”° a sidewalk,”1 trees,?” or a wall;”* and 
whether such condition was similar in certain in- 
stances 74 or was sound ?> or unsound.”® 
a witness may testify as to erasures and the like;** 


as to the existence of traces of 


the imprint of a foot or foot gear *® of different 
sizes,°° or of the feet of animals;** as to the mode 
of progression, as indicated by footprints and the 
like;*? as to the impression made on one object by 
another, as a track of a sleigh runner;** as to the 


presence of automobile or buggy 

Mich.—Atherton v. Bancroft, 114 
Mich. 241, 72 NW 208. 

Mo.—Heman Constr. Co. v. 0’ Brien, 
81 Mo. A. 639. 

Pa.—McNerney  v. 
Lb0) Pay Gh je25 AL 57. 

[a] Best evidence.—The inference 
of an observer is necessarily the 
“best evidence” of the fact. Heman 
Constr. Co. v. O’Brien, 81 Mo. A. 639. 

6. Heinmiller v. Winston, 131 Iowa 
32, 107 NW 1102, 117 AmSR 405, 6 
LRANS 150. 

7. Conn.—Dean vv. Sharon, 72 
Conn. 667, 45 A 963; Ryan v. Bristol, 
63 Conn. 26, 27 A 309; Taylor v. Mon- 
roe, 43 Conn. 36; Clinton v. Iioward, 
42 Conn. 294. 

TllHenrietta Coal Co. v. Camp- 
bell, 211 Ill. 216, 71 NE 863 [aff 112 
Ti he 452]; Alexander v. Mt. Ster- 
ling, “71 Ill. 366. 

Iowa.—Kelleher v. Keokuk, 69 
Iowa 473, 15 NW 280. 

Kan.—Junction City v. Blades, 1 
Kan yeA nn Soe 41st 660 vs 

Md.—Baltimore, etc., Turnp. Co. 
v. Cassell, 66 Md. 419, 7 A 805, 59 
AmR 175; Baltimore, etc., \Turnp. 
Road v. Crowther, 68 Md. 558, 1 A 
279. 

Mass.—Lund v. Tyngsborough, 9 
Cush. 36. 

Pa.—Kitchen vy. Union Tp., 171 Pa. 
145, 33 A 76. 


Reading City, 


8. Bridger v. Asheville, etc, R. 
Coy, 2608. Co.24: 

9. Ala.—Talley v. Whitlock, 73 
S 976. 


; ae re Yopeland v. State, 58 Fla. 26, 
0 

Ill.—Chicago, etc., R. Co. v. Vipond, 
PAZ Eaton 2 NE 22 [aff 112 Tl. 
A. 558]. 

Iowa.—Scott v. O’Leary, 157 Iowa 
222, 138 NW 512; Harrison y. Ayr- 
shire, 123 Iowa 528, 99 NW 132. 

Mich.—Brown y. Owosso, 130 Mich. 
107, 89 NW 568. 

Mo. —Conklin vy. Redemeyer-Hollis- 
ter Commn. Co., 86 Mo. A. 190. 

Oh,—Cleveland, ete, /Tract., Con, Ve 
Ward, 27 Oh. Cir. Ct. 761. 

Tex.—International, etc., R. Co. v. 
Drought, (Civ. A.) 100 SW 1011. 

10. Tyler Southeastern R. Co. v. 
Rasberry, 13 Tex. Civ. A. 185, 34 SW 
794 (rust eaten). 

11. Merkle v. Bennington Tp., 68 
Mich. 133, 35 NW 846. 

12. Sanford v. State, 79 Tex. Cr. 
346, 185 SW 22. 


13. Johnson vy. Detroit, etc, R. 
€o., 135 Mich. 353, 97 NW 760. 

14. International, etc, R. Co. v. 
McCullough, (Tex. Civ. A.) 118 SW 
Doo; wecult, vetc:, Rey Co. iva Colbert, 
(Rex. Civ. A.) £31 Sw: 332: 

[a] Defective.—Gulf, etc., R. Co. 


v. Colbert, (Tex. Civ. A.) 31 SW 382. 
[b] Appearance of having been 
disinfected.—International, etc., R. Co. 
Cee age Cue (Tex. Civ. A.) 118 SW 
15. International, etc, R. Co. v. 
Davis, (Tex. Civ. A.) 175 SW 509. 
16. Gomes vy. New Bedford Cord- 
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So also 


a seal;?® as to 


tracks near the 


age Co., 187 Mass. 124, 72 NE 840; 
Osborne v. Marks, 33 Minn. 56, 22 
NW 1; Bowser v. Savidusky, 154 Wis. 
76, 142 NW 182. 

tal Reasonable latitude should be 
permitted in the admission of non- 
expert testimony as to complicated 
or unusual machines or complex 
plants being defective or out of re- 
pair, or impossible to operate. Bow- 
ser v. Savidusky, 154 Wis. 76, 142 
NW 182. 

17. Conklin vy. Redemeyer-Hollis- 
ter Commn, Co., 86 Mo. A. 190 (size 
ani condition). 

18. Illinois Cent. R. Co. v. Foulks, 
191 Ill. 57, 60 NE 890. 

19. Grunwald v. Freese, 4 Cal. 
Unrep. Cas. 182, 34 P 73; Consolidated 
Stone Co. v. Williams, 26 Ind. A. 131, 
57 NE 558, 84 AmSR 278. 

[a] Strength.—The witness may 
state whether a rope appeared strong 
enough to bear a given strain. Con- 
solidated Stone Co. v. Williams, 26 
Ind. A, 131, 57 NE 558, 84 AmSR 278. 

20. Chicago, etc., R. Co. v. Vipond, 
aya 199, 72 NE 22 [aff 112 Ill. A. 
21. Harrison v. Ayrshire, 123 Iowa 
528, 99 NW 132; Brown v. Owosso, 
1380 Mich. 107, 89 NW 568. 

22.. Massingill v. Moody, (Tex. 
Civ. A.) 201 SW 265. 

[a] Cuts and marks on trees and 
age thereof.—Massingill v. Moody, 
(Tex. Civ. A.) 201 SW 265. 
sok Reynolds v. Shanks, 23 Wis. 

24. Yeager v. Spirit Lake, 115 Iowa 
593, 88 NW 1095. 

25. Ga.—Crawford v. Georgia Pac. 
Reto, 86 Gao, U2vS Rave: 

I1l.—Illinois Cent. R. Co. v. Foulks, 
191 Ill. 57, 60 NE 890. 

Ind.—Consolidated Stone Cor AN: 
Williams, 26 Ind. A. 131, 57 NE 558, 
84 AmSR 278. 

Iowa.—Brooks y. Sioux City, 114 
Iowa 641, 87 NW 682. 

Mich.—Merkle v. Bennington Tp., 
68 Mich. 133, 35 NW 846. 

[a] Good repair.—Merkle v. Ben- 
nington Tp., 68 Mich. 133, 35 NW 846. 

26. Ark.—St. Louis Southwestern 
R. Co. v. Plumlee, 78 Ark. 147, 95 SW 
442, 


Iowa.—Brooks v. Sioux City, 114 
Iowa 641, 87 NW 682. 
Mich.—Johnson y. Detroit, ete., R. 


Co., 1385 Mich. 353, 97 NW 760; Merkle 
v. Bennington Tp., 68 Mich. 1338, 35 
NW 846. 

N. Y.—Reynolds v. Van Beuren, 10 
Mise. 703, 31 NYS 827 [rev on other 
grounds 155 N. Y. 120, 49 NE 763, 
42 LRA 129]. 

Tex.—International, etc., R. Co. v. 
Davis, (Civ. A.) 175 SW 509. 

[a] Whether wood is rotten or 
not is a matter of common knowl- 
edge and not a subject of expert 
testimony. Reynolds v. Van Beuren, 
10 Misc. 703, 31 NYS 827 [rev on 
other grounds 155 N. Y. 120, 49 NE 
763, 42 LRA 129]. 

{b] A fine distinction.—In an ac- 
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scene of a collision;** as to a person’s peculiar 
method of spelling words and writing on a type- 
writer;*> that the water in a stream was sticky, 
nasty, and filthy;**° that a weapon ‘‘seemed like a 
knife;’’7 that a sear ‘‘looked like a burn;’’** that 
he found blood at various places;*® that a bed 
looked as if it had been slept in;*° that a depression 
in a bed was caused by a head;*! that a mashed 
place in sand ‘‘looked lke where a man’s shoulder 
had struck the ground;’’ *” that trees were infected 
with disease ;#* that a cartridge had been inserted ** 
or fired;4> and whether a storage place is suitable 
for a given purpose.*® 
the impression created by the appearance of a 
person or animal as related to zsthetic or artistic 
standards, as pleasing, nice-looking, or otherwise ;*7 


An observer may summarize 


tion against a city for injuries caused 
by an alleged defective sidewalk, it 
was held proper to refuse evidence 
of plaintiff's witness that the walk 
was in bad condition and yet admit 
evidence by defendant that the walk 
was in good and sound condition, 
since to state that the walk was de- 
fective was to announce a -conclu- 
sion, while to say that it was sound 
was to state a fact. Brooks v. Sioux 
City, 114 Iowa 641, 87 NW _ 682. 

27. Dubois v. Baker, 30 N. Y. 355. 

28. Follett v. Rose, 9 F. Cas. No. 
4,900, 3 McLean 332. 

29. James vy. State, 104 Ala. 20, 
16 S 94; Com. v. Pope, 103 Mass. 440. 

30. Littleton y. State, 128 Ala. 31, 
29 S 390. 

31. Chicago, etc., R. Co. v. Legg, 
32 Ill. A. 218; Craig v. Wabash R. 
Co., 121 Iowa 471, 96 NW _ 965. 

32. Smith v. State, 137 Ala. 22, 34 
S, 396; Chicago, etc., R. Co. v. “Legg; 
32 Ill. A, 218; Craig v. Wabash R. Co., 
121 Iowa 471, 96 NW 965. 


83. State v. Ward, 61 Vt. 153, 17 A 
483. 

34 Scott v. O’Leary, 157 Iowa 
222, 138 NW 5612. 

35.. Josephs .v., Briant,) 115 Ark. 
538, 172 SW 1002, AnnCas1916E 741. 

86. Hollenbeck v. Marion, 116 


Iowa 69, 89 NW 210. 

37. Trailer v. State, 8 Ala. A. 217, 
Fortier vy. Western Foundry 
182 Ill. A. 115. 

39. Belcher v. State, 71 Tex. Cr. 
646, 161 SW 459. 

40. Peo. v. Fanshawe, 65 Hun 177, 
19° NYS" 865, SiON joys, Cre s2G Latae bat 
N. Y. 68, 32> NE 1102]. 

41. State v. Welch, 36 W. Va. 690, 
15 SE 419. 

42. Watkins v. State, 89 Ala. 82, 
8 S 134. 

43. State v. Main, 69 Conn. 1238, 
37 A 80, 61 AmSR 30, 36 LRA 623 
(peach yellows). 

44. Peo. v. Mitchell, 94 Cal. 550, 
29. P1106. 

45. Patton v. State, 156 Ala. 23, 
46 S 862. 

46. Rust v. Eckler, 41 N. Y. 488. 

47. Ala.—HEast Tennessee, etc., R. 
Co. v. Watson, 90 Ala. 41, 7 S 813. 

Cal.—Peo. v. Monteith, 73 Cal. 7, 
14, P3783. 

Ga.—Pierce vy. State, 53 Ga. 365; 
Choice v. State, 31 Ga. 424. 

Ill.—Aurora v. Hillman, 90 Ill. 61; 
Parker vy. Parker, 52 Ill. A. 333. 

Iowa.—Childs v. Muckier, 105 Iowa 
279, 75 NW 100; Bever v. Spangler, 
93 Iowa 576, 61 NW 1072; State v. 
Huxford, 47 Iowa 16. 

Me.—Stacey v. Portland Pub. Co., 
68 Me. 279. 

Mass.—Gahagan v. Boston, etc., R. 
Co., 1 Allen 187, 79 AmD 724. 

Mich.—Cook v. Standard L., 
Ins. Co., 84 Mich. 12, 47 NW 568. 

Minn.—McKillop v. 
Co., 53. Minn. 532, 55 NW 739. 

N. H.—State v. Pike, 

399, 6 AmR 533. 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Duluth St. R. 
49) IN: go kts 
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but he cannot be permitted to state how appearances 


affect the moral sense.*% 
[§ 656] f. 


produced on his mind.*® 


Conduct—(1) Human Beings. Be- 
cause of the difficulty of reproducing human con- 
duct so as to enable a jury to draw a correct in- 
ference therefrom, a witness is permitted to sum- 
marize such conduct by stating the effect which it 
Accordingly a witness has 
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childish ;* excited;®* friendly ;*? gloomy, sullen, and 


quarrelsome;°* hardworking ;®® industrious ;7° insult- 


Ings 


madi" 


jesting ;7? 
pleasant ;‘° polite, courteous, or otherwise ;7° speak- 
ing with his usual intelligence;7? or ‘‘talking 
Other statements which have been re- 
garded as admissible are that a man or woman 
lived together as husband and wife;?® that a man 


*‘kinder mad;’’7° listening ;74 


been permitted to state that a person acted like + courted a woman,*® or held out a*woman as his 


an owner,’ promptly,®! or ‘‘kind of sneaky;’’ 2 
cursed; ** did not seem to know what he was 
about;°* had an altercation;®> looked as if he 
were looking at another;°° made a threat;57 ‘‘man- 
aged pretty well;’’°> manifested affection;®® ‘‘shot 
me like a dog;’’ ®©° shuddered ;*1 spoke or acted ‘‘in 
fun;’’°? ‘‘tried;’’® or turned to run.* 
ments have also been received that a person was 


N. J.—Castner v. Sliker, 33 N. J. 
Webs taftsca IN.) Ji. ds: 507). 

N. Y.—Felska v. New York Cent., 
etc., KR. Co:, 152-N. Y.)339, 46 NE 613; 
Peo, v. Packenham, 115 N. Y. 200, 21 
NE 1035; Peo. v. Hastwood, 14 N. Y. 
562. 

Tex.—Texas, etc., R. Co. v. Hughes 
(Civ. A.) 192 SW 1091. 
[a] Graceful.—East 
etc... RR. Co. vz (Watson, 

7S 813. 

[b] Eccentric.—Fraser v. Jenni- 
son, 42 Mich. 206, 3 NW 882. 

48. Peo. v. Muller, 96 N. Y. 408, 
48 AmR $635 (obscene -photograph). 

49. U. S—Northern Fac. R. Co. v. 
Urlin, 158 U. S. 271, 15 SCt 840, 39 L. 
ed. 977. 

Ala.—Bynon v. State, 117 Ala. 80, 


Tennessee, 
90 Ala, 41, 


23 S 640, 67 AmSR 1638; Prince v. 
State, 100 Ala. 144, 14 S 409, 46 
AmSR 28; Alabama Great Southern 


R. Co. v. Frazier, 93 Ala. 45, 9 S 303, 
30 AmSR 28; State v. Houston, 78 
Ala. 576; 56 AmR 59; -Raisler_v. 
Springer, 38 Ala. 703, 82 AmD 736; 
Spiva v. Stapleton, 38 Ala. 171. 

Ark.—St. Louis, ete, R. Co. v. 
Brown, 62 Ark. 254, 35 SW 225. 

Cal.—Price v. Northern Electric R. 
Co.; 168) Callzi73h 142. P 91°)-Barek- 
dall v. Simons Brick Co., 21 Cal. A. 
685, 132 P 846. 

Del.—State v. Day, 21 Del. 101, 58 


A 946. 

Fla.—Sylvester v. State, 46 Fla. 
166, 35 S 142. 

Ga.—Turner v. State, 114 Ga. 421, 


40 SE 308. 

Ill.—Chicago, etce., R. Co. v. Mar- 
tins Als Te, a NEP us Greenup 
v. Stoker, 8 I:l. 202; Cicero, ete., R. 
Co. v. Richter, 85 Ill. A. 591. 

Ind.—Pittsburgh, etc. St. R. Co. 
v. Martin, 157 Ind. 216, 61 NE 229. 

Iowa.—Kuen v. Upmier, 98 Iowa 
393, 67 NW 374; Smith v. Hicken- 
bottom, 57 Iowa 733, 11 NW 664. 

Kan.—State v. Stackhouse, 24 Kan. 
445. 

Mass.—Com. v. Borasky, 214 Mass. 
313, 101 NE 377; Leary v. William 
G. Webkter Co., 210 Mass. 68, 96 NE 
136. 

Mich.—Lewis v. Emery, 108 Mich. 
641, 66 NW 569. 

Minn.—Clarke vy. Philadelphia, etc., 
Coal, ete., Co., 92 Minn. 418, 100 NW 
231. 

Nebr.—Missouri Pac. R. Co. v. Pal- 
mer, 55 Nebr. 559, 76 NW 169. 

N. M.—State v. Cooley, 19 N. M. 
91, 140 P 1111, 1118, 52 LRANS 230 
{quot Cyc]. 7 

N. Y.—Blake v. Peo., 73 N. Y. 586. 

N. C.—Harvell v. Weldon Lumber 
Co., 154 N. C. 254, 70 SE 389. 

Or.—State v. Saunders, 14 Or. 300, 
12 P 441. 

R. I.—Wilson v. New York, 
R. Co., 18 R. I. 598, 29 A. 300. 

Ss. C—Trimmier v. Thomson, 41 
SHOn125.719" SH e291. , 

Tex.—Schaff v. Shepherd, (Civ. A.) 
196 SW 232, 234 [cit Cyc]; James 
v. San Antonio, etc., R. Co. 53 Tex. 
Civ. A. 603, 116 SW 642; St. Louis 


CLC, 


whether a man 


State- 
indicates. 


Southwestern R. Co. v. Wright, (Civ. 
A.) 84 SW 270; Gulf, etc, R. Co. v. 
Miller, 35 Tex.. Civ. A. 116, 79 SW 
1109; Rutherford v. St. Louis South- 
western R..C@o:,..28 Tex. Civ. -A’ 1625; 
67 SW 161. 

Wash.—Sears v. Seattle Cons. St. 
R. Co., 6 Wash, 227, 33 P 389, 1081. 

Wis.—Boorman y. Northwestern 
Mut. Relief Assoc., 90 Wis. 144, 62 
NW 924. 

{a]_ Dllustrations. — (1) Where 


defendant, in an action of slander, 
used “certain expressions, gestures, 
and intonations of voice,’ the wit- 


nesses after describing them as well 
as possible may state the impression 
as to who and what was meant. 
Leonard vy. Allen, 11 Cush. (Mass.) 
241. (2) On a murder trial, the 
issue being the insanity of the pris- 
oner, witnesses in his favor were al- 
lowed to testify that “on the day of 
the murder, and for some time pre- 
vious, the prisoner had acted 
‘strangely;’ that he had ‘no work,’ 
‘was drinking,’ ‘had nothing’ to eat,’ 
‘was not in his right mind,’ ‘was 
excited, walked hastily,’ ‘acted queer,’ 
‘tried to run against us,’ ‘acted fun- 
nier than he ever did before,’ ‘looked 
kind of fierce,’ ‘had fits,’ ‘was drink- 
ing day of tragedy,’ ‘looked as if he 
was dreaming, as if there was some- 
thing on his mind,’ etc.” The govern- 
ment, in rebuttal, was allowed to _in- 
troduce testimony of witnesses that 
they had “seen the prisoner at dif- 
ferent periods before the homicide 
and on the same day. ‘He seemed 
perfectly sane,’ ‘he walked straight 
enough,’ ‘his face looked natural,’ ‘he 
appeared to be all right,’ ‘saw him 
on the witness stand about the last 
day of September; he was a little ex- 
cited, but nothing peculiar in his ac- 
tion at all; should say he was sane 
from his general appearance,’ etc.” 
Schlencker v. State, 9 Nebr. 241, 248, 
246, 1 NW 857. 

50. Trimmier v. Thomson, 41 S. C. 
125, 19, SE 291. 

51. Pittsburgh, etc., St. R. Co. v. 
Martin, 157 Ind. 216, 61 NE 229. 

52. Com. v. Borasky, 214 Mass. 
313, 101 NE 377. 

53. Linnehan v. State, 116 Ala. 
471, 22 S 662. 

54. Green v. State, 64 Ark. 523, 


43 SW 973. 
55. ,State v. Day, 21 Del. 101, 58 
A 946. 


56. Gulf, etc., R. Co. v. Miller, 35 
Tex. Civ. A. 116, 79 SW 1109. 
57. Gerick v. State, (Tex. Cr.) 45 


SW 717. 
58. Spiva v. Stapleton, 38 Ala. 
171 


59. Spencer’s App., 77 Conn. 638, 
60 A 289; In re Miller, 36 Utah 228, 
102 P 996. 


60. State v. Saunders, 14 Or. 300, 
12 P 441. 

61. Bruce v. State, 31 Tex. Cr. 590, 
21 SW 681. 


62. State v. Edwards, 112 N. C. 
901, 17 SE 521. 
63. Turner v. State, 114 Ga. 421, 40 


wife ;** that persons were on good terms;? and 


in ordering work to be done did 


anything different from what might be expected of 
one ordering for himself.®? 
permitted to-state an inference as to the object 
of certain conduct,’* or as to the emotions,®®> in- 
fluence, or relations between persons ®? which it 


A witness has also been 


SE 308. 
eau eek vy. State, (Tex. Cr.) 60 


65. Cicero, etc., R. Co. v. Richter, 
85 Ill. A. 591; Smith v. Hicken- 
bottom, 57 Iowa 733, 11 NW 664. But 
compare Berry v. Baltimore Sate De- 
posit, Ctc;,, (Co; 9s Wide (560,04 9s 
401 (where a statement that a per- 
son’s manner was “very childish’ was 
rejected as an ambiguous and indefi- 
nite opinion). 

66. State v. Houston, 78 Ala. 576, 
56 AmR 59. 

67. Blake w. Peo., 73) N.Y. 586: 

68. Boorman v. Northwestern Mut. 
Renee Assoc., 90 Wis. 144, 62 NW 


69. St. Louis, ete., R. Co. v. Smith, 
34 Tex. Civ. A, 612, 79 SW ‘340: 

70. Louisville; e "ele: t) Fe ee COnmny. 
Miller, 141 Ind. 533, 37 NE 343; Pearl 
v. Omaha, etc., R. Co., 115 Iowa 535, 
88 NW_ 1078. 

71. Raisler v. Springer, 38 Ala. 
703, 82 AmD 736; St. Louis, ete., R. 
Co. v. Brown, 62 Ark. 254, 35 SW 
225; Powers vy. State, 23 Tex. A. 42, 
5 SW 153. 

72. Ray v. State, 50 Ala. 104. 

73. Bennett v. State, 39° Tex. €r. 
639, 48 SW 61. 

74,5, ‘Com. -v. 
(Mass.) 271. 

75. Alabama Great Southern R. 
Co. v. Frazier, 93 Ala. 45, 9 S 303, 30 
AmSR 28. 

76. Rutherford v. St. Louis, ete., 


Galavan, 9 Allen 


R.€o., 28 Tex. Civ. A. 625,67 (SW 
161. 

77. White v. State, 103 Ala. 72, 
16S 68. 

78. Reeves v. State, 96 Ala. 33, 11 
S 296. : 


79. Bynon v. State, 117 Ala. 80, 
23 S 640, 67 AmSR 163. 

80. Greenup v. Stoker, 8 Ill. 202. 

81. Bynon v. State, 117 Ala, 80, 23 
S 640, 27 AmSR 1638. 

22: State v. Stackhouse, 24 Kan. 
445, 

83. Trimmier v. Thomson, 41 S. 
Capt tl 9 S29 18 , 

84. Christensen v. Thompson; 123 
Iowa 717, 99 NW _ 591; Gault: ‘v. 
Sickles, 85 Iowa 266, 52 NW _ 206; 
Com. v. Galavan, 9 Allen (Mass.) 271; 
Mortimore v. State, 24 Wyo. 452, 161 
E20 Oe 

[a] Thus a defendant may testi- 
fy that plaintiff’s husband ‘was at- 
tending to her business for her when 


she did not attend to it herself.” 
Gault v. Sickles, 85 Iowa 266, 52 
NW 206. 

85. Culver v. Dwight, 6 Gray 


(Masss.) 444 (sadness). 

86. In re Goldthorp, 94 Iowa 336, 
62 NW 845, 58 AmSR 400; O’Connor 
v. Madison, 98 Mich. 183, 57 NW 105; 
In re Miller, 36 Utah 228, 102 P 996. 

87. Conn.—Nicholas v. Wentz, 78 
Conn. 429, 62 A 610. 


Iowa.—Christensen v. Thompson, 
123 Iowa 717, 99 NW 591. 
Mich.—Sullivan v. Truszkowski, 


ee Mich. 17, 151 NW 665, LRA1918A 
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A witness may measure conduct observed by him 
by the standard of care;** correct performance ;*° 
honorable dealing ;°° mechanical skill; necessity ;°” 


propriety ;°° or safety.%* 
Form of statement. 


possible.” 
The evidence has been rejected 


N.-M.—State v. Cooley, 19 N. M. 91, 
140 P 1111, 52 LRANS 230 

N. C—State v. Turne, 143 N. C. 
641, 57 SE 158. 

Oh.—Zeltner v. State, 32 Oh. Cir. 
Cty t02: 

Tex.—Gabler v. State, 49 Tex. Cr. 
623, 95. SW 521. 

Vt.—State v. Marsh, 70 Vt. 288, 40 
A 836. 

[a] Intimacy.—State v. Marsh, 70 
Vt. het 40 A 836. 

88. S.—Northern Pac. R. Co. v. 
Urlin, Yes U.S. 271, 15,SCt 840, 39 
Th ed. 977. 

Tll.—Illinois Cent. R. Co. v. Ash- 
line, 171 Ill. 313, 49 NE 521. 

Mo.—Curtright v. Ruehmann, 181 
Mo. A. 544, 164 SW 701 

N. C.—Renn v. Seaboard Air Line 
RR. Co... 170) No Cz 128, 86° SE 964" 

R. L—wWilson v. New York,"ete., OR. 
Co., 18 R. I. 598, 29 A 300. 

; s: C.—Berry v. Greenville, 84 S. C. 
122, 65 SE 1030, 19 AnnCas 978. 
Tex.—Hovey wi See, (Civ. AL). 191 


“ SW 606; Pecos, etc., R. Co. v. Bishop, 
(Civ. 7) 154 SW 305. 
[a] Careful.—Northern Pac. 


CoavaUrlin, Lbs" US. 2745 Lb sci 
840, 39 L. ed. 977; Illinois Cent. R. 
Co. v. Ashline, 171 Ill. 313, 49 NE 
521; Swift ‘v. Zerwick, 88 Ill. A. 558; 
Wilson v. New York, etc., R. Co., 18 
R. I. 598, 29 A 300; Berry v. Green- 
ville, 84.S. C, 122, 65 SE 1030, 19 
AnnCas 978. 

[b] Careless, unskilled, and reck- 
less.—Terrell v. Russell, (Tex. Civ. 
A.) 42 SW 129. . 

{[c] On the other hand evidence 
as to whether a person is a “care- 
ful driver,’ has been rejected as 
“merely the expression of a naked 
opinion.” Morris v. East Haven, 41 
Conn. 252. 

89. Shooki.v. Pate, 50° Ala. * 91; 
McKarsie v. Citizens’ Bldg.,_ ete., 
Assoc., (Tenn. Ch. A.) 53 SW 1007. 

{a] Thus, a witness may state 
that a sale was in exact accordance 
with an advertisement. McKarsie v. 
Citizens’ Bldg., etc., Assoc., (Tenn Ch. 
A.) 53 SW 1007. 

90. Greville v. Chapman, 5 Q. 
731, 48 ECL 731, 114 Renrint 1425. 

91. Buckalew v. Tennessee Coal, 
etc., Co., 112 Ala. 146, 20 S 606; State 
V.=> Baldwin, 36 Kan. 1, 12 P 318; 
Lewis v. Emery, 108 ‘Mich. 641, 66 
NW 569. 

[a] Superintendent competent,— 
Buckalew v. Tennessee Coal, etc., Co., 
112 Ala. 146, 20 S 606. 


[b] Cutting out door el,—. 
Ah v. Baldwin, 36 Kan. 1, 12 P 

92. See infra § 708. 

93. Pittsburgh, etc., R. Co. v. Mar- 
tin, 157 Ind. 216, 61 NE 229; St. 


Louis Southwestern R. Co. v. Wright, 
(Tex. Civ. A.) 84 SW 270. 
[a] Whipping immodoerate.—Fun- 
dort v. State, (Tex. Cr.) 64 SW 
94. Berry v. Greenville, 84 5. G@ 
122, 65 SE 1030, 19 AnnCas 978; 
Bergen v. Lewis County, 95 Wash. 


The inference as to con- 
-duct may be stated in the form of the existence 
of habits,°> including sobriety °° or intemperance,°* 
or characteristic traits may be stated. 
ness may state that a person understood English.®%?. 

Statements as to what one’s conduct would have 
been under given circumstances have been received 
over an objection that they were merely opinions.+ 

The facts upon which the inference is based 
should be stated by the witness so far as this is 


EVIDENCE 


A wit- | elusion.® 


[§ 657] 


where the testi- 


499, 164 P 73; Robinson vy. Waupaca, 
77 Wis. 544, 46 NW 809. 


ie Swift v. Zerwick, 88 Ill. A. 
96. Stanley v. State, 


26 Ala. 26; 
Mitchell v. State, 43 Fla. 584, 31 S 
242;° Beal v. Robeson, 30 N. C. 276. 
97. Ill.—Gallagher v. Peo., 120 Ill. 
9, Dh MIN Te be 
Ind.—Swygart v. Willard, 166 Ind. 
25, 76 NE) 755; Pe 


Iowa.—Rafferty  v. 
Iowa 195. 
Ky.—Smith v. Smith, 11 KyL 859. 
Minn.—Clarke vy. Philadelphia, etc., 
oe etc., Co., 92 Minn. 418, 100 NW 


N. C.—Taylor v. Security Life, etc., 
Co. 14" NSIC. "883,59 ‘SHe139, 915 
LRANS 583, 13 AnnCas 248. 

S. C-—State v. Stockman, 82 S. C. 
388, 64 SE 595, 129 AmSR 888. 

Tex.—St. Louis Southwestern R. 
Co. v. Wright, (Civ. A.) 84 SW 270; 
Galveston, etc., R. Co. v. Davis, (Civ. 
A.) 45 SW 956. 

Eng.—Alcock v. Royal Exch. Assur. 
Co., 13 Q. B. 292, 66 ECL 292, 116 Re- 
print 1275. 

Intoxication on a particular occa- 
sion see infra § 694. 

98. Illinois Cent. R. Co. v. Ash- 
line, 171 Ill. 318, 49 NE 621; Swift 
v. Zerwick, 88 Ill. A. 558; Louisville, 
etc., R. Co. v. Miller, 141 Ind. 538, 
37 NE 343; Pearl v. Omaha, etce., R. 
Co., 115 Iowa 5385, 88 NW 1078; St. 
Louis, etc., R. Co. v. Smith, 34 Tex. 
Civ. A. 612, 79 SW 340; Galveston, 
éte;, KR. Co; "vi Davis;  CLexmieCiv. VA.) 
45 SW 956; Terrell v. Bussell, 16 
Tex. Civ. A. 573, 42 SW 129. 

[a] Easily awakened.—State  v. 
David, 25 Ind. A. 297, 58 NE 83. 

99. Kuen v. Upweir, 98 Iowa 393, 
67 NW. 874. 

1. Western Union Tel. Co. v. 
Heathcoat, 149 Ala. 628, 43 S 117; 
Nickles y. Seaboard Air Line R. Co., 
74 8. C. 102, 54 SE 255; International, 
etc, “R. -Co. v.' Davis; (Tex. Civ. A.) 
84 SW 669. 

{a] MQlustration.—tIn an action for 
injuries to a person struck by de- 
fendant’s train while walking on the 
track, testimony of plaintiff as to 
what he would have done if he had 
heard the whistle of the engine was 
not objectionable as a conclusion et 
the witness. International, etc, R. 
Co. v. Davis, (Tex. Civ. A.) 84 SW 


669. 

2. Ala—Fuller v. State, 117 Ala. 
86, 23 S 688. 

Ga. —Jones v. Grogan, 98 Ga. 552, 
25 SE 590. 

111—Greenup v. Stoker, 8 Ill. 202. 

Ind.—Louisville, ete, R. Co. v. 
Miller, 141 Ind. 533, 37 NE 343. 

94 ass—Leonard v. Allen, 11 Cush. 

Mich.—Storrie v. Grand Trunk El. 
Co., 134 Mich. 297, 96 NW 569. 

See also supra § 652. 

[a] Cross-examination.—The con- 
stituent facts’ of such an inference 
may be sought on cross-examination. 
Fuller v. State, 117 Ala. 36, 23 S 688. 


Buckman, 
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mony involved a large proportion of the personal 
mentality or morality of the observer,’ as where 
it characterized conduct as objectionable,* or danc- 
ing as indecent,> or characterized a person or a 
statement from a moral standpoint;® or where the 
evidence too obviously intruded upon the province 
of the jury,’ or manifestly was a mere general con- 
Where the circumstances are unusual, as 
for instance, where the question is one of con- 
templation of suicide, such testimony has been re- 
jected because of the difficulty of fixing a standard 
of conduct with which to compare that in question.® 
(2) Animals, The conduct ?° or habits ++ 
of animals, and the conditions or emotions of which 
they are in whole or in part a reaction !2 may be 
stated in a shorthand way, by one who has observed 


3. Fowlie v. McDonald, 85 Vt. 438, 
82 A 667. 
4 Suttles vy. State, 15 Ala. A. 582, 


74 S 400. 

5.’ Brinkley v. State, 89 Ala. 34, 
8' S 22, 18 AmSR | 87. 

6. Com. v. Mullen, 150 Mass. 394, 
23. NE 51 (ying). 

7. Cal.Marks v. Reissinger, 35 
Cal. A. 44, 169 P 248. 

Ill.— Kendall v. Limberg, 69 Ill. 
5b: 

Iowa.—State v. “Evans, 122 Iowa 
174, 97 NW 1008. 

Me.—Kittredge v. Frothingham, 114 
Me. 537, 96 A 1063. 


N. Y.—Messner v. Peo, 45 N. Y. 
Ls 

N. D.—Rozell v. Northern Pac. R. 
Co., 167 NW 489. 

Tex.—San Antonio, ete., R. Co. v. 


Moerbe, (Civ. A.) 189 SW 128. 

{a] Temper of a crowd.—State v. 
Evans, 122 lowa, 174, 97 NW 1008. 

8. Ardmore Coal Co. v. Bevil, 61 
Fed. 757, 10 CCA 41; Smith v. Smith, 
117° N°@.'348, 23) Shir 270. 

[a] Dlustration.—Testimony that 
a certain person could not be in- 
fluenced ‘by any power on earth” was 
properly excluded. Smith v. Smith, 
117 -N.- Ci 848) 232 SE) 270: 

9. Mutual L. Ins. Co. v. Hayward, 
(Tex. Civ. A.) 27 SW 36. 

10. Conn.—Sydleman v. Beckwith, 
43 Conn, 9. 

Ga.—Shiver v. Tift, 143 Ga. 791, 85 
SE 1031, LRA1918A 622. 

Ill.—Ward vy. Meredith, 220 Ill. 66, 
77 NE 118. 

Iowa.—Forsythe v. Kluckhohn, 161 
Iowa 267, 142 NW 225. 

Mass.—Lynch vy. Moore, 154 Mass. 
335, 28 NE 27:7. 

Mich.—Robbins v. Magoon, etce., 
Co., 193 Mich. 200, 159 NW _ 8238; 
Dyer v. People’s Tee Co., 188 Mich. 
203, 154 NW 135; Noble v. St. Joseph, 
etc., R. Co., 98 Mich. 249, 57 NW 126. 

Nebr.—O’Grady v. Union Stock 
Yards Co., 90 Nebr. 138, 132 NW 938. 
ome" H.—State v. Avery, 44 N. H. 

Oh.—Kittredge v. Cincinnati, 28 Oh. 
Cire Ct. 100; 


11. Ala.—Wilson v. State, 171 
Ala. 25, 54 § 572. 
Iowa.—Adamson v. Harper, 162 


Iowa 56, 148 NW 844; Delfs v. Dun- 
shee, 143 Iowa 381, 122 NW 236. 

N. H.—Simoneau vy. Keene Electric 
R. Co., 78 N. H. 363, 100 A 562: 

Tex.—Snow vy. Price, 1 Tex. A. Civ. 
Cais.” §) 13.42; 

W. Va.—Johnson v. Mack Mfg. Co., 
65 W. Va. 544, 64 SH 841, 131 Am 
SR 979, 24 LRANS 1189. 

“Various witnesses, shown to have 
been familiar with the habits and 
customs of animals under different 
circumstances and conditions, were 
permitted to testify as to those 
habits. There was no error here. 
The testimony was from competent 
witnesses and was a material in- 
quiry in the case.” Adamson vy. 
Harper, 162 Iowa 56, 148 NW 844. 

12. Shiver v. Tift, 143 Ga. 791, 85 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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it. Where, however, all the facts can be placed be- 
fore the jury so as to enable them to form a reason- 
able inference, the conclusion of the witness is an 
intrusion on their function and is excluded.'* 
In General. 

court, in discharging its administrative function of 
securing for the jury the best evidence fairly avail- 
where accurate measurements, 
weights, or other applications of standards to phe- 


[§ 658] g. Estimates—(1) 


able, may well, 


SE 1031, LRA1918A 622; Forsythe v. 
Kluckhohn, 161 Iowa 267, 142 NW 
225; Whittier v. Franklin, 46 N. H. 
23, 88 AmD 185; Johnston vy. Mack 
Mfg. Co., 65 W. Va. 544, 64 SE 841, 
131 AmSR 979, 24 LRANS 1189. 

[a] Thus a witness may state: 
(1) That a horse appeared “sulky” 
rather than “frightened” at the time 
of an accident. ‘It is matter of com- 
mon observation alone.’ Whittier v. 
Franklin, 46 N. H. 28, 26, 88 AmD 
185. (2) That a horse is nervous 
and high-strung. Shiver v. Tift, 143 
Ga. 791, 85 SE 1031, LRA1918A_ 622. 

13. Whittier v. Franklin, 46 N. H. 
23, 88 AmD 185. See supra § 596. 

14. Kaulbach v. Walker, 166 NYS 
1062; Sapulpa Co. v. Kimball, (Okl.) 
158 P 935; Rothchild v. New Jersey 
Cent. R. Co., 163 Pa. 49, 29 A 702, 


[a] Computations excluded. — 
Where the data on which certain 
general computations were based 
were in evidence, the exclusion of 


the computations made by the wit- 
ness was proper. Blauvelt v. Dela- 
ware, etc., R. Co., 206 Pa. 141, 55 A 
857. 

15. Pennsylvania Co. 
101 fll. 93, 4 

16. Ala.—Adler v. Pruitt, 169 Ala. 
213, 53 S 315,.32 LRANS 889. 
Iowa.—Brown v. Mostoller, 167 
Owe 568, 149 NW_ 908. 

d.— Wagner v. Klein, 125 Md. 229, 

93 ue 44 
oe Mo— Daniels v. St. Louis, etc., R. 

(A.) 181 SW 599. 
Cor Y.—MecRorie v. Monroe, 203 
Y. 426, 96 NE 724, AnnCas1913B 


V.2@ Carian; 


N. 
94. 

Pa.—Cookson v. PLCS EE: etc., R. 
Co., 179 Pa. 184, 36 A,19 

Vt.—Parker v. Boston, pies R..Co., 
84 Vt. 329, 79 A 865. 

[a] Thus a witness has been per- 
mitted to state: (1) The efficiency 
of a proposed drainage system. 
Brown v. Mostoller, 167 Iowa 568, 
149 NW 908. (2) The steepness of 
al hill... oParker+ v= (Boston, rete... R3 
Govns4 Vite is29s 79 Acs65.%. (3) How 
far odors from a sewage purifica- 
tion plant could be smelt. Adler v. 
Pruitt, 169 Ala. 213, 53 S 315, 32 
LRANS 889. (4) How far the driver 
of a dump cart would have to turn 
the horses to bring the back wheel 
two and one-fourth feet outside of 
the track of the front wheel. Mc- 
Rorie v. Monroe, 203 N. Y. 426, 96 
NE 724, AnnCas1913B 94 [rev 138 
App. Div. 917, 123 NYS 1127]. (5) 
The relative height of rails of a 
railroad track. Gardner v. Metropoli- 
tan St. R. Co., 223 Mo. 389, 122 SW 
1068, 18 AnnCas 1166. (6) The rela- 
tive advantage of two points on a 
grade crossing where one might 
watch and listen for an approaching 
train. Cookson v. Pittsburg, etc. R. 
©o,, 179. Pa-1£84, 86.4, 194.5 C1) The 
sum which might be earned with 
reasonable diligence in a certain posi- 
tion. Kelley v. Royal Neighbors of 
America, 158 Iowa 547, 139 NW 481. 
(8) A person’s character as stanch 
business woman. Wagner v. Klein, 
125 Md. 229, 938 A 446. (9) That a 
stop of a train was unusually sharp. 
Daniels v. St. Louis, ete, R. Co., 
(Mo. A.) 181 SW 599. 

17. Ability of crippled chauffeur 
to handle motor car see supra § 597. 

18. See cases infra notes 19-26. 

19. Ala.—Birmingham R., etc., Co. 
v. Mullen, 138 Ala. 614, 35 S 701. 

Conn.—Burnham vy. Sherwood, 56 
Conn. “229, 14 A 715. 


EVIDENCE 


The 
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Ga.—Holcombe y. State, 5 Ga. A, 
47, 62 SE 647. 

ill. —Chicago, etc., R. Co. vy. Dillon, 
123 Ill. 570, 15 NE 181, 5 AmSR 559 
[aff 24 Ill. A. 203]. 

Md.—Jones v. United R., etc., Co., 
99 Md. 64, 57 A 620. 

Mass.—Ross v. John Hancock Mut. 
pena ate Co., 222 Mass. 960, 111 NE 

Mich.—Crane v. Bich etae Cent. R. 
Co., 107 Mich. 511, 65 NW 527. 

N. Y.—Seeley v. New York Cent., 
etc., R. Co., 8 App. Div. 402, 40 NYS 
866; Stever v. New York Cent., etc., 
mR. Co., 7 App. Div. 392, 39 NYS 944; 
Hardenburg v. Cockrott, 5 Daly 719. 

S. C.—Dodd v. Spartansburg m., 


ets, 760, 190T SU Ca 9. loa Liao abs 
Tex.—Galveston, ete, R. Co. v. 
Duelm, (Civ. A.) 23 SW 596. 
[a] Hearing distance. — (1) 


Whether a person was within hear- 
ing distance may be stated. Hol- 
combe vy. State, 5 Ga. A. 47, 62 SE 647. 
(2) To ask a witness whether he 
could have heard a railroad signal, 
if given, is merely equivalent to ask- 
ing him whether he was within hear- 
ing distance. Crane v. Michigan 
Fone R. .Co.,,107 Mich. 511,65 NW 

{[b] Whether words were spoken 
loud enough to be heard by a cer- 
tain person may be stated. Hol- 
combe v. State, 5 Ga. A. 47, 62 SE 647. 

{[c] Where distances described.— 
Where, in case of a conversation, the 
distances were fully described to the 
referee, it was held that the referee 
could draw the conclusions as well 
as the witness. McLaughlin v. Web- 
ster, 141 N. Y. 76, 35 NE 1081. 

[d] Whether a person actually 
did hear is excluded as a conclusion. 
Dyer v. Dyer, 87 Ind. 13. 

[e] Such evidence has been re- 
jected (1) in a number of cases. 
Hast Tennessee, etc., R. Co. v. Wat- 
son, 90 Ala. 41, 7 S 813; Raymond 
v. Glover, 122 Cal. 471, 55 P 398; 
Hammond, ete., Electric R. Co. v. 
Spyzchalski, 17 Ind. A. 7, 46 NE 47; 
Urdangen y. Doner, 122 Iowa 533, 98 
NW 317; Eskridge v. Cincinnati, etc., 
RR.) Co., 189 Ky. 367, 12..SW 580, 11 
KyL 557; McGeary v. Old Colony R. 
Co., 21 R. I. 76, 41 A 1007. (2) The 
inference is rejected where it re- 
quires skill of a technical nature or 
lies near the issue in the: case. 
Whecien v. State, 112 Ga. 43, 37 SE 
1 


20. U. S.—Andersen vy. U. S., 17 
U. S. 481, 18 SCt 689, 42 L. ed. 1116; 


Chicago, etc., R. Co. vy. Chambers, 68 

Fed. 148, 15 CCA 327. 
Ala.—Republic Iron, ete., Co. v. 

Passafume, 181 Ala. 463, 61 S 327; 


Kansas City, ete., R. Co. v. Weeks, 
135 Ala. 614, 34 S 16; Louisville, etc., 
R. Co. v. Stewart, 128 Ala. 313, 29 
S 562; Alabama Great Southern R. 
Co. v. Linn, 103 Ala. 134, 15 S poss 
Birmingham Mineral R. Co. 
Harris; 93a Ala. 326, Laas, ort s ‘Blast 
Tennessee, etesin Rs Cousvi Watson, 
90 Ala. 41, 7 S 813. 


Ariz.—Huachuca Water Co. v. 
Swain, 4 Ariz, 113, 77 P 619. 
Ark.—St. Louis, 6te.,.. Re ‘Col. eva 


Flinn, 88 Ark. 484, 115 SW 142. 

Cal.—Innis v. The Senator, 4 Cal. 
5, 60 AmD 577. 

Colo.—Rio Grande Western R. Co. 
vo) Boy dy 44) Colo.j119,:096:2P 781; 
Colorado Mortg., etc., Co. v. Rees, 21 
Golo. 435, 42 P 42. 

1ll.—Myegreen v. Smith, 162 Ill. A. 
276; 
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nomena are available, reject the estimate of a wit- 
ness in such matters.14 
ture of things, it is often absolutely necessary that 
a lower grade of evidence should be admissible,}® 
and accordingly the estimates of a witness are ad- 
mitted in various connections.1% 


Nevertheless, from the na- 


Ability..7 Evidence that a per- 


son could or could not do any particular act,!8 
such as hear something;’® see,?° or otherwise per- 


118 Ill. A. 322; Cleveland, etce., 
Co. v. Moss, 89 Ill. A. 1. 

Ind.—Indianapolis St. R. Co. v. 
Robinson, 157 Ind. 414, 61 NE 936. 

Iowa.— Brown vy. Sioux City, etc., 
R. Co., 94 Iowa 369, 62 NW 737; State 
v. Kida, 89 Iowa 54, 56 NW 263. 

Md.—Richardson v. State, 90 Md. 
109, 44 A 999. 

Mass.—Barker v. Lawrence Mfg. 
Co., 176 Mass. 203, 57 NE 366. 

Mo.—Hoffman v. Metropolitan St. 
R. ee 51 Mo. A. 278. 

Y.—Case v. Perew, 46 Hun 57 
tare 122 N. Y. 665 mem, 26 NE 753 
mem]. 

N. C.—Gray v. Southern R. Co., 167 
N. C. 433, 83 SE 849 [rev on other 
grounds 241 U. S. 333, 36 SCt 558, 
60 L. ed. 1030]. 

R. I—Canham v. Rhode Island Co., 
35 Re I, 177, 85,-A, 1050 

Tex. —Missouri, ete., Re Coupe Vs 
ones, 35 Tex. Civ. A. 584, 80 SW 

Va.—New York, etc., R. Co. v. Wil- 
son, 109 Va. 754, 64 SE 1060. 

Wash.—Blackwell vy. Seattle, 97 
Wash. 679, 167. P 53. 

[a] Dlustrations.—A witness may 
state: (1) That the degree of 
darkness was such that one who did 
not know of the presence of an ob- 
struction could not see it. Blackwell 
v. Seattle, 97 Wash. 679, 167 P 53. 
(2) Whether one could see a light 
on shore from a harbor. Case v. 
Perew, 46 Hun 57 [aff 122 N. Y. 665 
mem, 26 NE 753 mem]. (3) Whether 


R. 


a testator could have seen the’ wit- - 


nesses to his will in a certain room. 
Burney v. Allen, 127 N.C. 467, 37 
SE 501. (4) In an action for de- 
cedent’s death by being struck at 
night by a street car rounding a 
curve, in which it appeared that de- 
cedent must have crossed the west 
track before he was ‘struck, a ques- 
tion as to how far north witness 
could observe one standing in the 
center of the west track, opposite the 
station, was proper, although wit- 
ness’ measurements were taken in 
the daytime. Canham v. Rhode 
Island Co., 35 R. I. 177, 85 A 1050. 
{[b] Trained observer.—The  in- 
ference may be by a trained observer, 
as for example a cl engineer... Chi- 


cago, ete, R. v. Chambers, 68 
Fed. 148, 15 ECA. 327. 
[e] A fact statement.—(1) A 


question as to ability to see calls 
for ‘fa visible and certain physical 
fact.” 
Vit Harrist/ossnAlaw 320; 
(whether there is curve enough to 
prevent an observer from seeing 
along aé_ track). To same 
Cleveland, ete., R. Co. v. Moss, 89 
ET PA Tar (2) A question as to 
whether a_ structure in front of 
premises occupied by a witness “cuts 
off any light’ from the premises 
calls for a fact and not an opinion. 
Nordlinger v. Manhattan R. Co., 77 
Hun 311, 28 NYS 361. 

[d] Form of statement.—Where 
a witness, in describing conditions 
which might have affected the ability 
of a decedent to observe his danger, 
stated that he had never noticed so 
much dust at the place where the 
accident occurred, “that you Could 
not see’ a certain distance, the state- 
ment was not open to the objection 
that the witness was not stating his 
own knowledge but was giving an 
opinion as to what persons then ad- 
dressed might be able to do. “The 


Chicago City R. Co. v. Rohe,! phrase was couched in words of com- 


Birmingham Mineral R.: Cos 
13 S 877% 


effect’ 


560 [22C.J.] 


ceive,”! a given object ;?2 endure the effects of a given 
exposure ;** or estimate accurately the speed at which 
a train or other object is moving,?* or within what 
distance it ean be stopped,?> may be admissible as a 
statement of inference from observation,?® provided 
that the fact itself is relevant,?’ that the constituent 
facts cannot adequately be placed before the jury,78 
and that the witness had suitable opportunities for 
observation,*® and adequate knowledge.*° 
ness may also state the physical possibility that an 


mon habit that could not reasonably 
have been misunderstood by the 
jury.” Polkinghorn v. Riverside 
Portland Cement Co., 24 Cal. A. 615, 
620, 142 P 140. 

[e] Such evidence has been re- 
jected in a number of cases. Cen- 
tral R. Co. v. ‘De Bray, Tl Ga.’ 4065 
Coates v. Burlington, etc., R. Co., 62 
Iowa 486, 17 NW 760; Morrow v. 
Gaffney Mfg. Co., 70 S. C. 242, 49 
SE 5738; Hermes v. Chicago, etc., R. 
Co., 80 Wis. 590, 50 NW 584, 27 
AmSR 69. 

21. Hammond, etc., Electric R. Co. 
v. Spyzchalski, 17 Ind. A. 7, 46 NE 
47; Western Union Tel. Co. v. Car- 
ven, 15 Tex. Civ. A. 547, 39 SW 1021. 

22. Buchanan y. State, 109 Ala. 7, 
19 S 410; McVay v. State, 100 Ala. 
110, 14 S 862; Western Union Tel, Co. 
v: Drake; 14 ‘Tex. Civ. A. 601, 38 
SW 632. 

23. Birmingham Furnace, etc., Co. 
v. Gross, 97 Ala. 220, 12 S 36 (some 
men can stand more furnace. gas 
than others can). 

24. Gulf, etc., R. Co. v. Duvall, 12 
Tex. Civ. A. 348, 35 SW 699 (that 
a person standing on a railroad 
track cannot tell with accuracy the 
speed of a train coming toward him 
on a straight track). 

25. See cases infra this note. 

[a] Car—Capital Tract. Co., v. 
Contner, 120 Md. 78, 87 A 904; Fonda 
v. St. Paul City St. R. Co., 77 Minn. 
336, 79 NW 1048; Norfolk R., etc., 
Co. v. Corletto, 100 Va. 355, 41 SE 
740. 

26. 
Rees, 21 Colo. 435, 42 
Milwaukee Electric R., 
Wis. 380, 160 NW 263. ; 

[a] Not opinion.—Such evidence 
“is not the expression of an opin- 
ion.’ Colorado Mortg., etce., Co. v. 
Rees, 21 Colo. 435, 448, 42 P 42. 

27. Chicago, etc., R. Co. v. O’Sul- 


Colorado Mortg., etc., Co. v. 
P 42; Ertel v. 
ete., Co., 164 


livan, 143 Ill. 48, 32 NH 398. See 
Supra § 595. 
28. Raymond v. Glover, 122 Cal. 


471, 55 P 398; Blauvelt v. Delaware, 


etc.,’R. €Co., 206 Pa. 141;:55 A’,857. 
See supra § 596. 
29)" "Take?)'Eirie;’ ete., Rsv Co. vy. 


Juday, 19 Ind. A. 436, 49 NE 843; 
Pridmore v. State, (Tex. Cr.) 44 SW 


177. See also supra § 655. 

80. Republic Iron, ete. Co. v. 
Passafume, 181 Ala. 4638, 61 S 327; 
Hamilton v. Larrimer, 183 Ind. 429, 
105 NE 43. 

31. State v. Knight, 43 Me. 11; 


Murphy v. North Jersey St. R. Co., 
SING i ea LOGE CLI SOMA S38 e ob. 
LRANS 592 [cit Cyc]. 

[a] Razor made varticular wound. 
—State v. Knight, 43 Me. 11, 130. 

32. Ala.—Western Union Tel. Co. 
v. Heathcoat, 149 Ala. 623, 43 S 117. 

Iowa.—Kuen v. Upmier, 98 Iowa 
323) 67 NW 374. 

C.—Machen v. Western Union 

Tel. Co. 27S.) (C.8256," 51 SH 69'% 

Tex.— Riley ° v. Fisher, CClv. 1 9A.) 
146 SW 581. 

W. Va.—Sprinkle vy. Big Sandy 
Coal, -etc., Co., 72 W. Va. 358, 78 SE 


Didi lis 

[a]. Speak English intelligently.— 
Kuen v. Upmier, 98 Iowa 393, 67 
NW 374. 

{b] Handle automobile.—Riley v. 
Fisher, (Tex. Civ. A.)\ 146 SW 581. 

33. Allen v. Murray, 87 Wis. 41, 


57 NW: 979. 
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[§ 660] (3) 
be permitted to 
human beings,#* 


34. Bolen-Darnall Coal Co. v. Wil- 
liams, 7 Ind. T. 648, 104 SW _ 867; 
McCormick Harvesting Mach. Co. v. 
Cochran, 64 Mich. 636, 31 NW 561; 
Sprout v. Newton, 48 Hun 209, 15 
NYSt 699. 

[a] Harvester.—McCormick Har- 
vesting Mach. Co. v. Cochran, 64 
Mich. 636, 31 NW 561. 

[b] Observation of a similar ma- 
chine may be sufficient to qualify the 
witness. Sprout v. Newton, 48 Hun 
209, 15 NYSt 699. 

85. Paddock y. Bartlett, 68 Iowa 
16, 25 NW 906; Burns v. Welch, 8 
Yerg. (Tenn.) 117. 

[a] Pork-packing. — Paddock v. 
Bartlett, 68 Lowa 16, 25 NW 906. 


A wit- 


[b] Sawmill Burns v. Welch, 8 
Yerg. (Tenn.) ‘117. 
36. Hartford County v. Wise, 71 


Md. 43, 18 A 81. 

37. Frey v. Lowden, 70 Cal. 550, 
1i° P S38; Denver; ete. R.*'Co.' v. 
Pulaski Irr. Ditch Co., 19 Colo. 367, 
370, 35 P 910; Alsop v. Adams, 10 Kyl 
362; Osten v. Jerome, 93 Mich. 196, 
199, 53 NW 7. 

“Tt was proper for the witness to 
express an opinion upon the subject, 
as no amount of description would so 
fully possess the jury of the situa- 
tion; nor was it a question calling 
for expert testimony; it was but 
another way of describing the capac- 
ity of the ditch.” Osten v. Jerome, 
supra. “It is insisted by counsel 
for appellant that the testimony was 
inadmissible, because the mere opin- 
ion of witnesses who were not ex- 
perts. While the general rule is that 
the opinion of a witness is inadmis- 
sible except when the inquiry in- 
volves a question of skill or ‘science, 
and the witness possesses a peculiar 
knowledge of the subject, acquired 
by study or experience, there are well 
recognized -exceptions to the rule, 
and among these exceptions are in- 
stances which involve a_ description 
or estimate of magnitude, size, di- 
mension, velocity, value, etc. and 
when, from the nature of the sub- 
ject under investigation, it is diffi- 
cult or impossible to state with suffi- 
cient exactness, or in detail, the facts, 
with their surroundings, in such a 
manner as to produce upon the minds 
of the jury the impression that a 
personal observation has produced 
upon the mind of the witness. In 
such cases it is permissible for the 
witness who has had the benefit of 
personal examination to supplement 
the statement of facts detailed by 
him with his opinion or conclusion. 
Such testimony is not an opinion 
in its ordinary sense, whiche is 
an inference as to what will fol- 
low from a given state of facts, 
but rather the statement of a result 
that has happened and is observable 
as an existing condition.” Denver, 


etc., R. Co. v. Pulaski Irr. Ditch Co., 
supra. 
[a] Irrigation ditch.—Denver, etc., 


R. Co. v. Pulaski Irr. Ditch’ Co, 19 


Colo. 367, 35 P 910. 


Rack Indianapolis v. Huffer, 30 Ind. 
2 

39. Brown v. Swanton, 69 Vt. 53, 
37 A 280. 


40. Cal.—Frey v. Lowden, 70 Cal. 
550; 11 P8338. 

Ga.—Atlantic, ete., R. Co. v. Haral- 
son, 133 Ga. 231, 65 SE 437. 

Ind.—Archer v. Ostemeier, 56 Ind. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ry 


object could have produced a given result,*+ or that 
a man *’ or gang of men,** a machine,?4 manufac- 
turing establishment,*> bridge,** ditch,?" sewer,*® or 
sluice,*® is capable of doing a certain thing or a 
given amount of work.?° 
result of personal observation,*! and its weight may 
be tested on cross-examination.?? 


The inference must be the 


Age. A competent observer may 
state his inference as to the age of 
whether they are adults,** minors,** 


A. 385, 105 NE 522. 
Ky.—Alsop v. Adams, 10 KyL 362. 
ey Y.—Sprout v. Newton, 48 Hun 
Tex.—Long v. McCauley, 3 SW 689. 
41." Kansas'"'City’ -etc.,eRa Co. iv. 
Cook, 57 Ark. 387, 21 SW 1066. 
42. McCormick Harvesting Mach. 
Co. v. Cochran, 64 Mich. 636, 31 NW 


561. 

43. Ala—wWinter v. State, 123 
Ala. 1, 26 S 949. 

Colo.—Kansas Pac. R. Co. v. Miller, 
2 Colo. 442. 

Conn.—Morse y. State, 6 Conn. 9. 

Ill. Libre vi American Yeoman 


Brotherhood, 168 Ill. A. 328. 
Ind.—Benson v. McFadden, 50 Ind. 
431. 
Kan.—State v. Grubb, 55 Kan. 678, 
4ty BAQ5as 
Hci etl oie v. O’Brien, 134 Mass. 


Mo.—Elsner_ v. Supreme Lodge, 
K: L. H., 98 Mo. 640, 11 SW 991. 
oAnn vee Witt. -v., Barly; 17 aNa Xe 
Pa.—Com. v.. Byler, .217 Pa. 512; 
66 A 746, 11 LRANS 639, 10 AnnCas 


786. 

Tex.—St. Louis Southwestern. R. 
Co.°v. Bowles, 62. "Tex. Civ.cA* 118) 
72 SW 451. 


44. Ala.—Winter  v. 123 
Ala. 1, 26 S 949. 
Cal.—Peo. v. Bond, 13 Cal. A. 175, 
191, 109 Pid50 [quot Cyc}: 
Ill.—Cadillac Auto. Co. v. Boynton, 
240 Ill. 171, 88 NE 564; Libre v. 
American Yoemen Brotherhood, 168 
TEMAS. 328% 
Ean aaa v. McFadden, 50 Ind. 
Kan.—State v. Grubb, 55 Kan. 678, 
41.P 951. 
ree pha e v. O’Brien, 134 Mass. 
Mo.—HEHlsner v. Supreme Lodge K. 
& L. of H., 98 Mo. 640, 11 SW 991. 
N. J.—State Vv. Koettgen, 88 N. J. 
L. 51, 95 A 747 [aff 89 N. J. L. 678, 
99 A 400, AnnCas1918D 284]. 
meh Y= De Witt v. Barly, LIENS Y- 
Okl.—Bell v. Bearman, 37 Okl. 645, 


State, 


133 P 188. 

Tex.—St. Louis Southwestern R. 
Cot wi Bowles; 132) Tex. 1.Civy Ag ais 
72 SW 451. 


Va.—Valley Mut. L. Assoc. v. Tee- 
walt, 79 Va. 421. 


[a] Evidence rejected. — Valley 
a L. Assoc. v. Teewalt, 79 Va. 
4 


45. Ala.—Martin v. State, 90 Ala. 
602, 8 S 858, 24 AmSR 844. 

Ill—Libre v. American Yeoman 
Brotherhood, 168 Ill. A. 328. 

Ind.—Louisville, ete, R. Co. v. 
Frawley, 110 Ind. 18, 9 NE 594. 

Iowa.—State v. Bernstein, 99 Iowa 
5, 68 NW 442. 
Estas SRG v. O’Brien, 134 Mass. 
Re ee pg v. Douglass, 48 Mo. A. 

Nev.—State v. Salgado, 38 Nev. 64, 
145 PB 919, 923, 150 P 764 [cit Cyc]. 

Okl.—Bell v. Bearman, 37 Okl. 645, 
133 B 188. 

Tex.—Ferguson v. State, 50 Tex. 
Cr.155,..95 Siw ddde 

Ont.—Rex v. Spera, 9 OntWN 1138. 

[a] How old a boy appeared to be 
at a certain time may be stated. 
Louisville, etc., R. Co. v. Frawley, 110 
Ind. 18, 9 NE 594. 


[§§ 659-660 


y, <<" Ss 


§§ 660-662] 


or young children;*® and such a statement has 
also been received with respect ‘to animals,‘7 and 
The witness should state facts 
observed and used by him as the basis of the 
inference,*? and must be shown to have had ade- 
quate opportunities of observation.®° 


inanimate objects.*8 


person is present in court or the 


inspected by the jury, or where all the constituent 


facts can be placed before them, 


unnecessary and should be rejected.*4 

Superficial area, 
number of acres in a given territory °” and super- 
ficial space in general,’* may be estimated by one 


[§ 661] Area. 


(4) 


suitably qualified who has observed 


{b] Age an essential element of | 
offense.—in a criminal case where 
the age of the accused is an essential 
element of the offense ‘it would be 
too perilous” to admit the inference. 
Martin v. State, 90 Ala. 602, 8 S 
858, 24 AmSR 844. 

[e] An interesting discussion of 
reasons for and against admitting 
such testimony is found in State v. 
Koettgen, 89 N. J. L. 678, 99 A 400, 
AnnCas1918D 284 [aff 88 N. J. L. 
51, 95 A 747] (a prosecution for 
maintaining a disorderly house and 
permitting intoxicating liquors to be 
sold to minors, where the decision 
was that the opinion of witnesses as 
to the age of frequenters of the 
house could not be received). 

46. Peo. v. Johnson, 70 Ill. A. 634; 
McFadden v. Benson, Wils. (Ind.) 
527; Stewart v. Anderson, 111 Iowa 
329, 82 NW 770; Bice v. State, 37 
Tex. Cr. 38, 38 SW 803. 

[a] Whether baby newborn.—A 
witness may testify, from seeing a 
baby on a particular occasion, with 
reference to its being a newborn 
baby or one that had been born 
some time. Stewart v. Anderson, 111 
Iowa 329, 82 NW 770. 

[b] The inquiry must be confined 
to the effect of the observed appear- 
ances upon the mind of the witness 
himself and cannot be so extended 
as to cover the witness’ opinion as 
to what would be the effect of those 
appearances on the minds of others. 
A question as to whether, ‘from 
physical appearance,” a certain per- 
son was a minor or appeared “so 
to a person of ordinary observation” 
should not be allowed. Kohlenschlag 
v. State, 23 Tex. A. 264, 4 SW 888. 
To same effect Ferguson v. State, 50 
Mex. Cr. 155,795 Sw 1121's Garner Ve 
State, 28 Tex. A. 561, 13 SW 1004. 

47. Clague v. - Hodgson, 16 Minn. 
329 (sheep). 

48. Ramapo Mfg. Co. v. Mapes, 
+ 216 N. Y. 362, 110 NE 772; Whitfield 
v. Rowland Lumber Co., 152 N. C. 
211, 67 SBE-512, Massingill v. Moody, 
(Tex. Civ. A.) 501 SW 265. 

[a] Trees.—Ramapo Mfg. Co. 
Mapes, 216 N. Y. 362, 110 NE 772. 

[b] Cuts and marks on trees.— 
Massingill v. Moody, (Tex. Civ. A.) 
201 SW 265; Cochran v. Casey, (Tex. 
Civ. A.) 138 SW 1145 (surveyor’s 
marks). But compare Baker v. Sher- 
man, 71 Vt. 439, 46 A 57 (holding that 
the ‘counting of rings in a block of 
wood, to determine how many years 
before the marks on the tree from 
which it was taken were made, is 
a matter of expert testimony). 

{c] Thresher.—Standefer v. Ault- 
man, etc., Mach. Co., 34 Tex. Civ. A. 


Vv. 


160, 78 SW 552 (old and worn 
out). 
49. Ark.—Lincoln Reserve L. Ins. 


ye v. Morgan, 126 Ark. 615, 191 SW 
Conn.—Morse v. State, 6 Conn. 9. 

- Ind.—Benson v. McFadden, 50 Ind. 

431. 
Kan.—State v. Grubb, 55 Kan. 678, 

44.0P 951: 


Mass.—Com. vy. O’Brien, 134 Mass. 
98. 


Mo.—FElsner v. Supreme Lodge, K. 
L. H., 98° Mo. 640, 11 SW 991; Tuite 
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the witness.54 


[§ 662] (5) 


Where the 
object may be 


result,°® as for 


the estimate is 


as the 


it, provided the 


v. Supreme Forest Woodmen Circle, 
193 Mo. A. 619, 187 SW 187. 

N. Y.—Hartshorn v. Metropolitan 
ee Ins. Co., 55 App. Div. 471, 67 NYS 


Tex.—Clark v. State, 28 Tex. A. 
189, 12 SW 729, 19 AmSR 817. 

[a] Opinion unaccompanied by 
facts inadmissible.-—The mere opin- 
ion of a witness respecting the age 
of a person from his appearance, un- 
accompanied by the facts on which 
the opinion is founded, is inadmis- 
sible. Morse v. State, 6 Conn. 9 

50. Hartshorn vy. Metropolitan L. 
ne Co., 55 ‘App. Div. 471, 67 NYS 

[a] Insufficient qualification. — 
Knowledge of the color of a _ per- 
son’s hair and his strength and ac- 
tivity is not a sufficient qualification 
to state his age. Hartshorn _ v. 
Metropolitan L. Ins. Co., 55 App. Div. 
471, 67 NYS 138. 

51. Ham v. State, 156 Ala. 645, 47 
S 126; State v. Robinson, 32 Or. 43, 
48 P 357. 

[a] Witness.—Where a person ap- 
peared before the jury as a witness, 
it was error to allow another to 
testify that such person looked to 
be forty or forty-five years old. Ham 
v. State, 156 Ala. 645, 47 S 126. 

52. Bennett v. Meehan, 83 Ind. 
566, 43 AmR 78; Dashiel v. Harsh- 
man, 113 Iowa 2838, 85 NW 85. 

53. International, ete, R. Co. v. 
Satterwhite, 19 Tex. Civ. A. 170, 47 
SW 41. 

54. Holcombe v. Munson, 103 N. Y. 
682, 61 NE 448. 


55. See also infra § 669. 
56. Ala.—Stouts Mountain Coal, 
etc., Co. v. Tedder, 189 Ala. 637, 66 


S 619; Nashville, etc., R. Co. v. Bing- 
ham, 182 Ala. 640, 62 S 111; Buerger 
we, Mabry.) ib vAla: At 241, <78- S° 135: 
Republic Iron, etc., Co. v. Lawson, 2 
Ala. A. 525, 56 S 597. 

Ark.—St. Louis, ete., R. Co.’v. Yar- 
borough, 56 Ark. 612, 20 SW 515. 
Pr eon v. Howard, 42 Conn. 

4, 

Hawaii.—tTerr. v. Watanabe Masagi, 
16 Hawaii 196. 

Ill.—Ohio, ete., R. Co. v. Long, 52 
Til. A. 670. 

Ind.—Indianapolis St. R. Co. v. 
Robinson, 157 Ind. 414, 61 NE 936; 
Cleveland, etc., R. Co. v. True, 53 Ind. 
A. 156, 100 NE 22. 

Iowa.—Estes_ v. Chicago, etc., R. 
Co., 159 Iowa 666, 141 NW 49; Barry 


v. ‘Warmers’ Mut. Hail Ins. "Assoc. 
110 Iowa 4338, 81 NW 690; Yahn v. 
Ottumwa, 60 Iowa 429, 15 NW 
257: 


Ky.—N. N. & M. V. R. Co. v. Wil- 
son, 16 KyL 262. 

Mich.—Eesley Light, ete., Co. v. 
Commonwealth Power Co., 172 Mich. 
78, 137 NW 663; Laird v. Snyder, 59 
Mich. 404, 26 NW 654. 

Mo.—Pipes v. Missouri Pac. R. Co., 
267 Mo. 385, 184 SW 79; Merritt v. 


Kinloch Tel. Co., 215 Mo. 299, 115 
SW 19; Parker v. Missouri Pac. R. 
Co., 164 Mo. A. 31, 147 SW 489; 


Owen v. Chicago, etc., R. Co., 109 Mo. 
A. 608, 883 SW 92; White v. Farmers’ 
Mut. F. Ins. Co., 97 Mo. A. 590, 71 SW 


707. 
Nev.—McLeod v. Lee, 17 Nev. 103, 
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tract is ; shown to have been correctly identified to 


Cause or Bffect.55 A witness who 


is shown to be duly qualified, may state in the 
form of an inference the cause of a certain natural 


instance that a certain culvert,57 


dam, 58 or obstruction *® caused an overflow; that 
damage to growing crops from water was caused 
by the erection of a railroad embankment, and fail- 
ure to provide in it sufficient outlets for water;°° 
that injuries to a yacht are due to ‘‘ordinary wear 
and tear;’’*®! that delay in the shipment of live 
stock was occasioned by the necessity of holding 
the freight train for a passenger train, which had 


28 P Te 

N. Y.—Wintringham vy. Hayes, 144 
ING ¥en 8. NE 099:955.43, Am'Si a 725% 
Dwyer v. Buffalo Gen. Electric Co., 
20 App. Div. 124, 46 NYS 874. 

S. C.—Hand v. Catawba Power ‘Cor, 
SOE SH ICT 26 e Ton Ske 1S: Virginia- 
Carolina Chemical Co. v. ’Kirven, 57 
S.C. 445, 35 SE 745. 

Tex.—International, ete. R. Co. v. 
Klaus, 64 Tex. 293; Southern Pac. Co. 
v3) Gordon; , (Civ... A.) 193 SW 471; 
American Constr. Co. v.-Caswell, (Civ. 
ASD) P41) sSWer 1013, 10L7  Leit Cyc]; 
Texas, etc., R. Co. v. Warner, 42 Tex. 
Civ. A. 280, 983 SW 489; Taylor v. 
San Antonio, etc., R. -Co., 36 Tex. 
Civ. A, 658, 838 SW 738; Texas, etc., 
Re Co. Ly, Wooldridge, (Civ. A.) 63 
SW, 905; Gulf,, etc.,) R. .Co.4cv.. John, 
9 Tex. Civ. A. 342, 29 SW 558; Gal- 
veston, etc., R. Co. v. Daniels, 9 Tex. 
Civ. A. 253, 28 SW 548, 711; Gulf, 
etcs “ib Coniwia Haskellip.4s Tex. Civ, 
A. 550, 23 SW 546. 

W. Va.—Walker v. Strosnider, 67 
W. Va. 39, 67 SE 1087, 21 AnnCas ae 
Kunst v. Grafton, Ci AWaWal 20, 
30, 67 SE 74, 26 LRANS 1201. 

Wis.—Suess v. J. S. Stearns Lum- 
ee Co.,, 143 » Wis. 609,, 128 INWi 
443. 

Wyo.—Union Pac. R. Co. v. Gilland, 
4 Wyo. 395, 34 P 953. 

“While it is true the witnesses un- 
dertook to detail the facts and condi- 
tions and to describe the appearances 
of the property, attending, and be- 
fore and after the injuries, and the 
jury viewed the premises at the time 
of the trial, a year or more after- 
wards, yet we know that human lan- 
guage is inadequate to accurately 
deseribe all that appeared at the 
time, and that must then have ap- 
peared to the eyes of the witnesses 
who saw and viewed the premises. 
Where the facts can thus bé only 
imperfectly narrated, the jury may 
properly be given the benefit of the 
opinions or impressions of the wit- 
nesses, aS material facts in arriving 
at their verdict.’ Kunst v. Grafton, 
supra. 

57. St Louis, etc., R. Co. v. Brad- 
ley, 54 Fed. 630, 4 CCA 528; J aeper v. 
Barton, 1 Ala. ‘A. 472, 56 sg 


58. Ark.—St. Louis, eo — Cox, 
Soe embonona hs 56 Ark. 612, 20 SW 
aloe 
eae —Blood v. Light, 31 Cal. 
1 


Ill. ert ete. R. Conv. Long, 52 
ODI AS Tardy 

Ky San Nast hMiea a Deeee eee 
son, vi6 KyL 262. 

Neyv.—McLeod y. Lee, 17 Nev. 103, 
28 P 124. 

S. C.—Hand v. Catawba Power Co., 
90°S. C. 267, 73 SE) 187: 

Tex.—Gulf, ete., R. Co. v. Locker, 
78 Tex. 279, 14 Sw 611; International, 
6teipe Bio Cosnag Klaus, 64 Tex. 293; 
Gulf, ete.,, Ri Co.’ v.. Haskell, 4 Tex. 
Civ, PAR 550, 23 SW 546. 


59. Owen v. Chicago, etc., R. Co., 
109 Mo. A. 608, 83 SW 92. 

60. Madisonville, ete., R. Co. v. 
Renfro, (Ky.) 127 SW 508; South- 


western Portland Cement Co. v. Kez- 
ere (Dex. Cly.0 Ash 174 1S'W7 1661. 

61. Wintringham vy. Hayes, 144 N. 
Y. 1, 38 NE 999, 48 AmSR._ 725. 
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the right of way; that wounds 


been made with a penknife ® or a blunt instru- 


ment;** that a hole in a hat was 
let;®> that certain appearances 


frightened a horse;°® or the cause of an injury,*’ 


Missouri, etc., R. Co. v. How- 
ell, (Tex. Civ. A.) 126 SW 899. 

63. Metropolitan L. Ins. Co. v. 
Waener, 50 Tex. Civ. A. 233, 109 SW 


1120. 
State v. (Mo.) 192 SW 


64. 
737. 

65. Hickey v. State, 45 Tex. Cr. 
297, 76 SW 920. 

66. Clinton v. Howard, 42 Conn. 
294, 307; Yahn v. Ottumwa, 60 Iowa 
429, 15 NW 257; Stone v. Pendleton, 
iter Taso; 43 As G43s 2 St. Louis 
Southwestern R. Co. v. Smith, (Tex. 
Civ. A.) 153 SW 391. 

[a] Defective bridge.—Schmidt v. 
Dubuque County, 136 Iowa 401, 113 
NW 820. 

{b] Train.—St. Louis Southwest- 
ern R. Co. v. Smith, (Tex: Civ. A.) 
153 SW 391. 

[c] Loose wire across street.— 
Dublin Gas, ete., Co. v. Frazier, 46 
Tex. Civ.’ A. 288, 103 SW 197. 

Ala. —Perry v. State, 87 Ala. 
30, 6 S 425. 

Cal.—Peo. v. Knapp, 16 Cal. A. 682, 
chilyh ee V%, 

Ga.—Georgia R. Co. v. Bryans, 77 
Ga. 429. 

Iowa.—Horan v. Chicago, etc., R. 
Co., 89 Iowa 328, 56 NW 507. 

Ky. —Stewart v. Louisville, etc., R. 
Co., 1386 Ky. 717, 125 SW 154. 

Mo.—State v. Nieuhaus, 217 Mo. 
332n Lage SW TT. 

N. Y.—Resnick v. Joline, 113 NYS 
918. 


N. C.—Hollifield v. Southern Bell 
Mele ete. Co., 172 IN. Cy 714, 390. SH 
996. 


62. 


Ivy, 


Tex.—Missouri, etc., R. Co. v. Reno, 
(Civ. A.) 146 SW 207; Dublin Gas, 
ete., Co, v. Frazier) 46 Tex: Civ.) A. 
28, 103 SW 197. 

‘Wis.—Gierczak v. Northwestern 
Fuel Co., 142 Wis. 207, 125 NW 436; 
Hocking v. Windsor Spring Co., 131 
Wis. 532, 111 NW 685. 

{a] A witness may state that an 
injury was caused by: (1) Red hot 
iron. Perry v. State, 87 Ala. 30, 6S 
425. (2) Cars going too fast. 
Georgia R. Co. v. Bryans, 77 Ga. 429. 
(3) Slipping. Horan vy. Chicago, etc., 
R. Co., 89 lowa 328, 56 NW 507. (4) 
A burn. Jerome v. United R. Co., 
U5 eo. eA s 12025% 134 ISIW;, elo. 
(5) That hail injured grain. Bar- 
ry v. Farmers’ Mut. Hail Ins. 
Assoc., 110 Iowa 433, 81 NW 690. 

68, Suddeth v. Boone, 121 Iowa 
258, 96 NW 853; Pullman Palace Car 
Co. v. Smith, 79 Tex. 468, 14 SW 993, 
23 AmSR 356, 13 LRA 215. 

{a] A witness may state that the 
smell of a sewer outlet made him 


sick. Suddeth v. Boone, 121 Iowa 
258, $6 NW 853. 

69. Ala.—Macon v. State, 179 Ala. 
6, 60 S 312. 


Fla.—Revels v. State, 64 Fla. 432, 
59S. 95. 

Ga.—Lanier v. State, 141 Ga. 17, 80 
SE 5. 

forgets v. Smith, 22 La. Ann. 
468. 

Mich.—Peo. v. MacGregor, 178 Mich. 
436, 144 NW 869; Krapp v. Metropoli- 
tan L. Ins. Co., 143 Mich. 369, 106 
NW 1107, 114 AmSR 651. 

Mo.—White v. Farmers’ Mut. F. 
Ins. €Co., 97 Mo. A. 590, 71 SW 707. 

Tex.—Martin v. State, 79 Tex. Cr. 
393, 186 SW 331. 

[a] Lightning causing death.— 
White v. Farmers’ Mut. F. Ins. Co., 
97 Mo. A. 590, 71 SW 707. 

70. San ‘Antonio, etcs? Ry (Com.y. 
Galbreath, (Tex. Civ. A.) 185 SW 
901; Gulf, etc., R. Co. v. John, 9 Tex. 
Civ. A. 342, 29 SW 558. 

71. Ala.—Buerger vy. Mabry, 15 
Ala. A. 241, 73 S 1385. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


EVIDENCE 


seemed to have 


made by a bul- 
or occurrences 


Iowa.—Schmidt v. Dubuque Coun- 
ty, 136 Iowa 401, 113 NW 820. 

Ky.—Wells v. Royer Whéel Co., 
114 SW_ 7387. 

Md.—Baltimore, etc., R. Co. v. Har- 
ris, 121 Md: 254; 88 A 282. 

Mich.—Laird v. Snyder, 59 Mich. 
404, 26 NW 654. 

Mo.—Merritt v. Kinloch Tel. Co., 
215 Mo. 299, 115 SW 19. 

N. Y.—Dwyer v. Buffalo Gen. Elec- 
tric Co., 20 App. Div. 124, 46 NYS 
874. 

Or.—State v. Wilkins, 72 Or. 77, 142 
P 589; Multnomah County v. Willam- 
oie Towing Co., 49 Or. 204, 89 P 
389, 

Ss. C.—Virginia-Carolina Chemical 
wae v. Kirven, 57 S. C. 445, 35 SE 
745. 


Tex.—Missouri, etc., R. Co. v. How- | 


ell, (Civ. A.) 126 SW 899. 

Wyo.—Union Pac. R. Co. v. Gilland, 
4 Wyo. 395, 34 P 953. 

[a] A witness may state the 
cause of: (1) The blowing up of a 
machine. Wells v. Royer Wheel Co., 
(Ky.) 114 SW 737. (2) The burning 
of buildings. Texas, etc., R. Co. v. 
Wooldridge, (Tex. Civ. A.) 63 SW 
905. (3) Decay of cotton bolls. Vir- 
ginia-Carolina Chemical Co. v. Kir- 
ven, 57 S. C. 445, 35 SE 745. (4) 
Electric spark. Dwyer v. Buffalo 
Gen. Electric Co., 20 App. Div. 124, 
46 NYS 874. (5) A fall. Baltimore, 
etce., R. Co. v. Harris, 121 Md. 2654, 
88 A 282; Southern Pac. Co. v. Gor- 


don, (Tex. Civ. A.) 193 SW 471 
(shed); McCabe v. San Antonio 
Tract: CoOL, (39) "LT ex.-Civ.g Ay 614) 1 88 


SW 387 (person); Galveston, etc., R. 
Co. v. Daniels, 9 Tex. Civ. A. 253, 28 
SW 548, 711 (bridge). (6) A fight. 
Brock v. State, (Tex. Cr.) 44 SW 
516. \(7) <A fire.’ Union: Pac? R= Co: 
v. Gilland, 4 Wyo. 395, 34 P 953. (8) 
Fright. Schmidt v. Dubuque County, 
136 Iowa 401, 113 NW 820. (9) An 
odor. Stouts Mountain Coal, ete., Co. 
v. Tedder, 189 Ala. 687, 66 S 619. (10) 
Presence of mud on bugyxy. Laird v. 
Snyder, 59 Mich. 404, 26 NW 654. 

[b] Cause of miscarriage reject- 
ed.—In a husband’s action for mis- 
carriage of his wife due to an assault 
on himself in her presence, she can- 
not express an opinion as to the act- 
ual cause of the miscarriage. Mul- 
Met v. Hanes, 76 W. Va. 721, 86 SH 
( . 

72. Ala.—Louisville, ete., R. Co. v. 
Sandlin, 125 Ala. 585, 28 S 40. 
% Cal.—Peo. vy. Brotherton, 47 Cal. 
88. 

Conn.—Kearney v. Farrell, 28 Conn. 
31%) (73 AmDi6T 7% 

Del.— Johnson v. Wilmington City 
R. Co., 28 Del, 5, 76 A 961. 

Ill.— Casey v. Sawyer Biscuit Co., 
163 Ill, A. 146. 


Iowa.—Hstes v. Chicago, ete, R. 
Co., 158 Iowa 666, 141 aoe 49, 

Kan.—Chicago, ete., Cou .v. 
Mosher, 76 Kan. 599, 92 S 554. 

Mich.—Grand Rapids, ete, R. Co. 


v. L. Starks Co., 172 Mich. "270, 137 
NW 551, AnnCas1914C 632. 
Mo.—Musick v. St. Louis United 
Re. Go, 155 Mow Av64, 1344S oie 
N. C—Bennett v. Carolina Mfg. Co., 
147 N. C. 620, 61 SE 463. 
Or.—Kitchin v. Oregon PRs 
ree 65 Or. 20, 130 P 408, 113330132" P 


e D.—State v. Isaacson, 8 S. D. 69, 
65 NW 430. 

Tex.—Galveston, etc, R. Co. v. 
Harris, (Civ. A.) 172 SW 1129. 

W. Va.—Taylor v. Baltimore, etc., 
R. Co., 33 W. Va. 39, 10°SE 129. 

[a] The witness may state that 
a particular occurrence or condition 
was caused by: (1) Passing of 


ne i 


[§ 662 


sickness,** death,®® accident,” or other occurrence.”* 
It mer ely reverses the statement to say that a wit- 
ness may equally well infer that given phenomena 
are the effect of a designated cause,’? what has 
been its effect,7* and under what conditions it will 


trains on a curve. Louisville, etc., 
R. Co. v. Sandlin, 125 Ala. 585, 28 S 
40. (2) Collision with a locomotive. 
Seagel v. Chicago, etc., R. Co., 83 
Iowa 380, 49 NW 990. (3) A freshet. 
Galveston, ete., R. Co. v. Daniels, 9 
Tex. Civ. A. 253, 28 SW 548, 711. (4) 
A deposit in a stream. Taylor v. 
Baltimore, etc., R. Co., 33 W. Va. 39, 
10 SE 29: .<@). Fines Chicago, ete; 
R. Co. v. Mosher, 76 Kan. 599, 92) P 
554. (6) Poison. State v. Isaacson, 
8 S. D. 69, 65 NW 430 (death). It is 
also poe to allow a witness to 
state: (7) That floors would become 
smooth and slippery from constant 
use. Acme Harvester Co. v. Chit- 
tick, 230 Ill: 558, 82 NE 647. [aff 
132 Ill. A. 611]. (8) That the efflu- 
via from a certain privy and pigsty 
necessarily rendered plaintiff’s house 
uncomfortable as a place of abode. 
Kearney v. Farrell, 28 Conn. 317, 73 
AmD 677. (9) The effect of jerks of 
a train on animals being shipped. 
Missouri; ete: 7@Rw ;Co. tive Pettit, 54 
Tex. Civ. A. 358, 117 SW 894. (10) 
Whether a railroad car would catch 
on fire from a stove placed therein. 
Grand, Rapids; ete, Rei Cox: jv.. de 
Starks Co., 172 Mich. 270, 137 NW 
551, AnnCas1914C 632. 

[b The effect of a chemical on 
writing may be stated. Peo. v. 
Brotherton, 47 Cal. 388. 

73. Ala.—O’Grady v. Julian, 34 

Ariz.—Cole v. Bean, 1 Ariz. 377, 
25 UP 538. 


Ala. 88. 
Cal.—Bell v. Shultz, 18 Cal. 449. 


Ill.—Gillette v. Chicago, ete, R. 
Cor FOS els W804. 

Ind.—Williamson vy. Yingling, 80 
Ind. 379. 

Iowa.—Brooks v. Chicago, ete., R. 
Co., 73 Iowa 179, 34 NW 805. 

Md.—Law v. Scott, 5 Harr. & J. 


438. 

Mass.—Toland vy. Paine Furniture 
Co., 179 Mass. 501, 61 NE 52. 

Mich.—Eesley Light, ete., Co. v. 
Commonwealth Power Co., 172 Mich. 
78, 137 NW 668. 

Mo.—Fulton v. Metropolitan St. R. 
Co., 125 Mo. A? 239, 102 SW 47. 

Mont.—Watson v. Colusa-Parrot 
ae etc, €o:;, 31 Mont?*513;,%79 P 


N. Y.—Rose v. Stewart, 77 Hun 
306, 28 NYS 318. 

N. G.—Monds Vv. Dunn, 41¢€3- Ny C. 
108, 79 SF 308. 

Tex. —Chicago, etc., R. Co. v. Hens- 
ley, (Civ. A.) 196 SW 974. 

Utah.—Stone y. Union Pac. R. Co., 
32. Utah 207, 89 P 715, 728. 

[a] A witness may state what has 
been the effect of: (1) An overflow 
of a drain on houses and lots. Cen- 
tral of Georgia R. Co. v. Keyton, 148 
Ala. 675, 41 S 918. (2) Water from 
a polluted stream on land and crops. 
Watson v. Colusa-Parrot Min., etc., 
Co., 31. Mont. 513, 79 P 14. (3) 
Water wasting masonry. Underwood 
v. Waldron, 83 Mich. 232. (4) In- 
toxication. Pierce v. Pierce, 38 Mich. 
412, (5) The use of intoxicating 
liquor. Cole v. Bean, 1 Ariz. 377, 25 
P 538. (6) A fire. Brooks v. Chi- 
cago, ete, R: Co.,73-lowa’ 179; | 34 
NW 805. (7) Gasoline fumes. Har- 
ris v. Ogden Steam Laundry Co., 39 
Utah 436, 117 P 700, AnnCas1913B 
96 (dizziness). (8) Presence of 
strangers in an engine cab. Marcott 
v. Marquette, etc., R. Co., 49 Mich. 
99, 18 NW 374. 

Tb] Statement rejected.—A _ wit- 
ness should not be allowed to testify 
that in consequence of certain acts 
he lost credit and had to cease busi- 


rere Walker vy. Fuller, 29 Ark, 


§ susiial 


: 


§ 662] 


manifest its existence.’4 He may 


inference is a simple one,’ testify as to what would 
have been the effect under different conditions ;7¢ 
what will be the probable future effect ;*7 and 
whether the result is constant upon the cause.78 
The inference should be the result of personal ob- 
servation,’? and not distinctly the deduction of a 
process of reasoning,*° conjecture, or inability to 


74, Miller v. State, 107 Ala. 40, 19 
S 37; Karlen v. Hadinger, 147 Wis. 
78, 132 NW 591. 

[a] The effect of fodder on milk 
of cows may be stated. Karlen v. 
Hadinger, 147 Wis. 78, 132 NW 591. 

75. Marshall v. Bingle, 36 Mo. A. 
122 (where the inference is not a 
common one, and no special knowl- 
edge is\shown, it is rejected). 

76. Missouri, etc., R. Co. v. Reno, 
(Tex. Civ. A.) 146 SW 207. 

{a] Railroad construction.—Gulf, 
ete., R. Co. v. Richards, 83 Tex. 203, 
18 SW 611. 

77. Ark.—West v. State, 71 Ark. 
144, 71 SW 483. 

Cal.—Colusa, ete., R. Co. v. 
andy Li6uCal. 109,467 =P) 828. 

Ill—Patterson v. Johnson, 114 Ill. 
A. 329 [aff 214 Ill. 481, 73 NE 761]. 

Ind.—Pennsylvania Co. v. Mitchell, 
124 Ind. 473, 24 NE 1065. 

N. Y.—Rochester, etc., 
Budlong, 6 HowPr 467. 

Wis.—Faber v. C. Reiss Coal Co., 
124 Wis. 554, 102 NW 1049 

[a] A witness may state the 
probable effect of: (1) Drainage. 
Bennett v. Meehan, 83 Ind. 566, 43 
AmR 78. (2) A nuisance on health. 
West v. State, 71 Ark. 144, 71 SW 
483. (3) Proposed railroad construc- 
tion as interfering with the free 
passage of flood waters. Colusa, etc., 
Leonard, 176 Cal. 109, 167 


78. Doan v. Willow Springs, 101 
Wis. 112, 76 NW 1104 (jolt from a 
rock in | highway). 

79. N. Y.—Lawrence v. Mycenian 
Marble Co., 1 Misc. 105, 20 NYS 698. 

N. C.—Monds v. Dunn, 163 N. C. 
108, 79 SE 308. 

Pa.—Lineoski v. Susquehanna Coal 
Coy 157 Pa. 158, 92% A 577. 

Tex-—Clark |v. State, .53, Tex. ;Cr. 
529, 111 SW_ 659. 

W. Va.—Walker v. Strosnider, 67 
W. Va. 39, 67 SE 1087, 21 AnnCas 1. 

80. Ala. —Central of Georgia R. 
Co. v. Keyton, 148 Ala. 675, 41 S 918. 

Ill.— Rothbart v. Field, 195 Il. A. 
ete Corning v. Dollmeyer, 123 Ill. A. 


bie Eexirby v. Chicago, ete, R. 
Co., 173 Iowa 144, 155 NW 343. 

Mass.—Little Vv. Massachusetts 
Northeastern St. R. Co., 223 Mass. 
601, 112 NE 77. 

Minn.—Faribault v. Sater, 13 Minn. 
223. 

Va.—Virginian R. Co. v. Hurt, 112 
Va. 622, 72 SE 110. 

g1. Ala.—Central of Georgia R. 
Co. v. Clements, 2 Ala. A. 520, 57 S 
52. 


Leon- 


R.. Cos. 


Del.—MacFeat v. Philadelphia, etc.,: 


R. Co., 21 Del. 52, 62 A 898. 

Ind. ” Beery v. Driver, 167 Ind. 127, 
76 NE 967; Pichon v. Martin, 35 Ind. 
Net67, 73. "NE 1009. 

Iowa. —MDiller v. Charles City Hart- 
Parr Co., 165 Iowa 181, 144 NW_589; 
Madden v. Saylor Coal Co., 133 Iowa 
699, 111 NW 57. 

Md.—Law v. Scott, 5 Harr. & J. 
438. 

Mich.—Kelley v. Detroit, etc, R. 
Co., 80 Mich. 337, 45 NW 90, 20 AmS 
R 514. 

Nebr.—Piper v. Woolman, 43 Nebr. 
gh 61 NW 588. 


Y.—Fry v. Bennett, 16 N. Y. 
Super. 200 Taft 28 N. Y. 324]. 
Pa.—Richards v. Richards, 37 Pa. 


225. 

Tex.—Middlebrook v. Zapp, 79 Tex. 
321, 15 SW 258; Patterson v. Quanah, 
etc., EMCO: (Civ. iA) 9B SW, 2163; 
Fleming v. Pullen. (Civ. A.) 97 Sw 
109; El Campo Rice Milling Co. v. 


EVIDENCE 


even, where the 


Montgomery, (Civ. A.) 95 SW 1102; 
Elliott v. Ferguson, 37 Tex. Civ. IN. 
40, 838 SW 56. 

Va.—Norfolk, etc., R. Co. v. Briggs, 
103 Va. 105, 48 SE 521. 

Wis. —Lounsbury v. Davis, 124 Wis. 
432, 102 NW 941.. 

[a] A witness cannot be allowed 
to state: (1) What probably caused 
a certain effect. Miller v. Miller, 187 
Pa. 572, 41 A 277 (ill feeling). (2) 
What would be likely to have a cer- 
tain effect. Johnson y. Ballew, 2 
Port. (Ala.) 29 (excite fear); Burns 
v. Farmington, 31 App. Div. 364, 52 
NYS 229 (frighten a horse); Cooper 
v. Overton, 102 Tenn. 211, 52 SW 183, 
73 AmSR 864, 45 LRA 591 (attract 
children to a pond). 

82. Patterson v. Colebrook, 29 N. 
H. 94; Zimmerman vy. Ullmann, 160 
NYS 81. But compare Pullman Pal- 
ace Car Co. v. Smith, 79 Tex. 468, 14 
SW_ 9938, 28 AmSR 356, 13 LRA 215 
(holding that a plaintiff could, after 
stating the facts attending an acci- 
dent, state that she knew of no cause 
for her sickness except the attendant 
exposure). 

83. Ala—Douglass v. Central of 
Georgia R. Co., 78 S 457. 

Ark.—Continental Casualty Co. v. 
Todd, 82 Ark. 214, 101 SW 168; St. 
Louis, ete., R. Co. v. Yarborough, 56 
Ark, 612, 20 SW 515. 

Ill.— Rockford vy. Hildebrand, 61 Ill. 
minal R. Co., 199 Ill. A. 169. 

Iowa.—Kirby v. Chicago, ete, R. 

La.—Holland vy. Cammett, 5 La. 
Ann. 705. 

Q> U.,-Asi Mew: Littleton, 100 Md, 416, 
60 A 22, 

R. Co., 49 Mich. 99, 183 NW 374. 
Mo.—Muff v. Wabash, etc., R. Co., 


155; Horst v. St. Louis Electric Ter- 
Co., 173 Iowa 144, 155 NW 343. 
Md.—Wells, ete., Council No, 14, J. 
Mich.—Marcott v. Marquette, etc., 
22 Mo. A. 584. 


Nev.—McLeod v. Miller, 40 Nev. 
447, 153 P 566, 167 P 27. 
N. Y. —Allen v. Stout, 51, Na ¥, 


668. 

N. C.—Boney v. Atlantic Coast 
Line: R.,Co:,. 155 .N. ©. 95, 71, SE \87T. 

N. D.—Meehan v. Great Northern 
R.. Co., 13. N. D. 432, 101 NW 183. 

Pa.—Smith v. Pennsylvania R. Co., 
247 Pa. 432, 93 A 477. 

S. C.—Nickles v. Seaboard Air Line 
R. Co., 74 S. C. 102, 54 SH 255. 

Tex. “Metropolitan LipelnssCogiuv: 
Wagener, 50 Tex. Civ. A. 233, 242, 109 
SW 1120; Elliott v. Ferguson, 37 
Tex. Civ. A. 40, 83 SW 56. 

Va.—Norfolk, etc., R. Co. v. Briggs, 
103 Va. 105, 48 SE 521. 

W. Va.—Walker v. Strosnider, 67 
W. Va. 39, 67 SE 1087, 21 AnnCas 1. 

See also supra § 596. 

“The admission of opinions or con- 
clusions of non-expert witnesses re- 
lating to death and dead bodies, de- 
pends upon whether the conditions 
are such that they can not be ade- 
quately reproduced before the jury 
by a mere statement of the facts. If 
they are such as can not be adequate- 
ly reproduced, the opinion or con- 
clusion of a non-expert who wit- 
nessed them is admissible; but if 
they are such as can be adequately 
reproduced and mirrored by the facts 
as they appeared to the witness, non- 
experts will not be allowed to invade 
the province of the jury with their 
opinions or conclusions.’ Metropoli- 
tan L. Ins. Co: v. Wagner, supra. 

84. Bennett v. Meehan, 83 Ind. 
566, 48 AmR 78; Horan v.: Chicago, 
etc., R. Co., 89 Iowa 328, 56 NW 507; 
Pullman Palace Car Co. v. Smith, 79 
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reach any positive conclusion.®? 

Necessity and competency of witness. 
for the inference to be admissible it is further 
necessary that all the facts cannot be fully placed 
before the jury,®* that the witness shall state such 
facts as he can,** and that he shall be possessed of 
sufficient knowledge on the subject to make his in- 
ference an aid to the jury.®® 


In order 


Tex. 468, 14 SW 993, 23 AmSR 356, 
US) TGA L215: Gul f-etes §.Re pe Coss ve 
Locker, 78 Tex, 279, 14 Sw 611; “In- 
ternational, Steen Con ve Klaus, 64 
Tex. 293; Fleming v. Pullen, (Tex. 
Civar A.) 97 SW 109; Galveston, etc., 
R. Co. v. Daniels, 9 Tex. Civ. A. 258, 
28 SW 548, 711; Union Pac. R. Co. v. 
Gilland, 4 ‘Wyo. 395, 34 P 953. 

fa] Otherwise the evidence is in- 
admissible. Pennsylvania Co. v. 
Mitchell, 124 Ind. 4738, 24 NE 1065. 

85. U. S.—Dushane v. Benedict, 
spe U. S. 630, 7 SCt 696, 30 L. ed. 

Ala.—Alabama Cons. Coal, etc., Co. 
v. Heald, 154 Ala. 580, 45 S 686. 

Cal.— Blood v. Light, 31 Cal.-115. 

D. C.—Knight v. Metropolitan R. 
Co., 21 App. 494. 

Ill.— Kozlowski v. Chicago, 113 Ill. 
A’ 513. 

Ky.—American Acc. Co. v. Fidler, 
35 SW 905, 36 SW 528, 18 KyL 161. 
Me.—State v. Watson, 65 Me. 74. 
Mich.—Underwood vy. Waldron, 33 

Mich. 232. 

Mont.—Power vy. Turner, 37 Mont. 
521, 97 P 950. 
oe H.—Woods y. Allen, 18 N. H. 

N. Y.—Atkins v. Manhattan R. Co., 
57 Hun 102, 10 NYS 432; Harris v. 
Panamankh..Cos, 16GuNa ye SuperviG 

Or.—State v. Ogden, 39 Or. 195, 65 
P 449. 

Pa.—Wallace v. Jefferson Gas Co., 
147 Pa. 205, 23 A 416. 

Tex.—Elliott v. Ferguson, 37 Tex. 
Civ. A. 40, 83 SW 56. 

See supra § 604. 

“Opinions of witnesses may be 
given in evidence although they are 
not experts in the particular science 
about the matter of inquiry, if the 
witnesses give at the same time the 
facts upon which their opinions are 
based; but in order to render such 
evidence competent the facts must 
appear to be such as would enable 
them to arrive at an_ intelligent 
opinion with respect to the subject.” 
Gulf, etc., R. Co. v. Hepner, 83 Tex. 
136, 140, 18 SW 441. 

[a] One not technically skilled 
may state: (1) Whether a wound 
was made with a blunt or a cutting 
instrument. Peo. v. Sullivan, 2 Cal. 
Unrep. Cas. 552, 8.P' 520.7 .(2)2The 
effect of an injury on health. Koz- 
lowski v. Chicago, 113 Ill. A. 513. 
(3) But he cannot say what caused 
a given state of health. State v. 
Ogden, 39 Or. 195, 65 P 449. 

{b] Where the inference is a usu- 
al one, the necessary knowledge may 
be assumed. Murphy v. New York 
Cent. R. Co., 66 Barb. (N. Y.) 125. 

[c] In the absence of such knowl- 
edge (1) the evidence will be reject- 
ed. Knight v. Metropolitan R. Co., 21 
App. (D. C.) 494 (the cause of flashes 
attending the blowing out of a fuse 
box in an electric car); Shaw v. 
Susquehanna Boom Co., 125 Pa. 324, 
17 A 426 (cause of ice jam). This 
rule applies where an ordinary ob- 
server offers to state the cause of: 
(2) Disease. Dushane v. Benedict, 
120 U. S. 630, 7 SCt 696, 30 L. ed. 810 
(smallpox). (3) Death. American 
Ace. Co. v. Fidler, 35 SW 905, 36 SW 
528, 18 KyL 161; International, etc., 
R. Co. v. Kuehn, 11 Tex. Civ. A. 21, 
381 SW 322. (4) A fireman is not 
qualified to state the effects of wind 
upon fire and of fire in creating its 
own current of wind. State v. Wat- 
son, 65 Me. 74. (5) Nor can a mill- 
wright testify as to the cause of 
anchor ice in a particular channel. 
Woods v. Allen, 18 N. H. 28. 
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As statement of fact. It sometimes happens that 
the eause or effect of a certain occurrence is so 


obvious that a statement thereof 


falis within the category of statements of fact.*® 


[§ 663] (6) Cost or Expense. 


ified by observation may state the cost of doing 
certain work.’ reaching given results of a com- 
mon nature,** carrying on a business,®® or support- 
ing a family,®° provided sufficient constituent facts 
are stated ®! and the witness is shown to be capable 
of drawing a reasonable inference.*” 

Under proper circum- 
stances « witness may be permitted to state an 


[§ 664] (7) Damages. 


estimate of damages.*? 
[§ 665] (8) Dimensions.°* 


g6. Cross v. Coffin-Fletcher Pack- 
ine Co, 123 Ga. /817, 51 SE 704; 
Richmond v. Brandt, 118 Ill. A. 624; 
Johnson v. Adtna L. Ins. Co., 158 Wis. 
56, 147 NW 32, AnnCas1916E 603. 

[a] Cause of employee’s dis- 
charge.—Johnson v. Attna L. Ins. 
Co., 158 Wis. 56, 147 NW 32, AnnCas 
1916E 6038. ; 

87. U. S—Feuchtwanger v. Mani- 
towoe Malting Co., 187 Fed. 713, 109 
CCA 461; Allen v. Field, 130 Fed. 641, 
6C5EOCAR19: 

Ark.—Biddle v. Riley, 118 Ark. 206, 
176 SW 134, LRA1915F 992. 

Tll.—Hayes v. Wagner, 220 Ill. 256, 
77 NE 211. f 

Ind.—Terre Haute, etc., R. Co., v. 
Crawford, 100 Ind. 550. 

Iowa.—Thompson vy. Keokuk, etc., 
R. Co., 116 Iowa 215, 89 NW 975. 


Md.—American Pav., etc., Co. v. 
Davis, 127 Md. 477, 96 A 623. 
Mass.—Matthews v. New York 


Cent., etc., R. Co., 231 Mass. 10, 120 
NE 185. , 

Minn.—Kempf v. Ranger, 132 Minn. 
64, 155 NW 1059; Itasca Cedar, etc., 
Co. v. McKinley, 124 Minn. 183, 144 
NW 768, 1135. 

Nebr.—Lowe v. Keens, 90 Nebr. 565, 
133 NW 1127, AnnCasi913B 430. 

N. Y.—Petterson vy. Thomas, 136 
NYS 74. 

Or.—Wade v. Amalgamated Sugar 
Co., 71 Or. 75, 142 P 350. 

Pa.—Sebring v. Weaver, 42 Pa. 
Super. 588; Blew v. Ryan Tp., 42 Pa. 


Super. 510. 

Re I.—Forbes v. Howard, 4 R. I. 
364. 

Vt.—Gibson v. Wheldon, 82 Vt. 175, 
72 A 909. 


Wash.—Bogart v. Pitchless Lum- 
ber Co., 72 Wash. 417, 130 P 490. 

{a] A witness may state the cost 
of: (1) Cleaning off soot. Mat- 
thews v. New York Cent., etc., R. Co., 
231 Mass. 10, 120 NE 185. (2) Con- 
structing a building. Cooper v. Ran- 
dall, 59 Ill. 317. (8) Cutting timber. 
Bogar v. Pitchless Lumber Co., 72 


Wash. 417, 130 P 490. (4) HEradicat- 
ing mustard from fields. Wade v. 
Amalgamated Sugar Co., 41 Or. 175, 


142 P 350. (5) Fitting up a theater. 
Forbes v. Howard, 4 R. I. 364. (6) 
Hauling wood. Gibson y. Wheldon, 
82 Vt. 175, 72 A 909. (7) Laying 
gas pipe. Crane Co. v. Columbus 
Constr. Co., 73 Fed. 984, 20 CCA 233 
[app dism 174 U. S. 600 mem, 19 SCt 
721 mem, 43 L. ed. 1102 mem]. (8) 
Mining coal. Cole v. Lowery, 5 Lack 
Jur (Pa.) 225. (9) Railroad filling. 
Terre Haute, etc., R. Co. v. Craw- 
ford, 100 Ind. 550. (10) Repairing 
furniture. American Pav., etc., Co. 
v. Davis, 127 Md. 477, 96 A 623. (11) 
Restoring a meadow. Thompson v. 


Keokuk, etc., R. Co., 116 Iowa 215, 
89 NW 975. 
[b] Cost of nurse hire may be 


stated. Biddle v. Riley, 118 Ark. 206, 
176 SW 134, LRA1915F 992. 

88. Sceba v. Manistee R. Co., 189 
Mich. 308, 155 NW 414, LRA1918C 
1090; Pecos, ete., R. Co. v. Maxwell, 
(Tex. Civ. A.) 156 SW 548. 


An observer may 
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by an observer | dimensions.°® 


A witness qual- 


his inferenece.°? 


[§ 666] (9) 


[a] Feeding horses.—Pecos, etc., 
R. Co. v. Maxwell, (Tex. Civ. A.) 156 
SW 548. 

89. Tucker v. Massachusetts Cent. 
R. Co., 118 Mass. 546. 

90. Torry v. Krauss, 149 Ala. 200, 
43 S 184; Cunningham v. Cunning- 
ham, 75 Conn. 64, 52 A 318. 

91. Feuchtwanger vy. Manitowoe 
Malting Co., 187 Fed. 713, 109 CCA 
461; Dowd v. Krall, 32 Misc. 252, 65 
NYS 797. 

92. U. S—Crane Co. v. Columbus 
Constr. Co., 73 Fed. 984, 20 CCA 233 
[app dism 174 U. S. 600, 19 SCt 721, 
48 L. ed. 1102]. 

Mo.—Schrodt v. St. Joseph, 109 Mo. 
A. 627, 883 SW 543. 

Pa.—Cole v. Lowery, 5 LackJur 
pay I.—Forbes v. Howard, 4 R. I. 

4, 

Tex.—Johnson y. Griffiths, (Civ. A.) 
135 SW 683. 

93. See supra § 599. 

94. Area see Supra § 661. 

95. Ala.—Welch v. State, 156 Ala. 
112, 46 S 856. 

Cal.—Peo. v. Helm, 152 Cal. 532, 
93) P*993 
a Oe v. Sawyer, 5 Allen 

Mo.—Gardner v. Metropolitan St. 
R. Co., 223 Mo. 389, 409, 122 SW 
1068, 18 AnnCas 1166 [quot Cyc]. 

N. H.—Eastman v. Amoskeag Mfg. 
Cor, 44 NH. 143) 82 Am D 201% 

N. Y.—Miller v. New York, 104 
App. Div. 33, 93 NYS 227. 

N. C.—Whitfield v. Rowland Lum- 
iia Cos,” 1b25Ne Ce 201% 6TSSE 512: 


. D.—Beardsley v. Ewing, 168 
NW 791. 

Pa.—Downey v. Pennsylvania R. 
Coyr2t9) Pats32) +6 tea OG: 


S. D.—Vermillion Aretesian Well, 


etc., Co. v. Vermillion, 6 S. D. 466, 61 
NW 802. 

Tex.—Cochran v. Casey, (Civ. A.) 
128 SW 1145. 

Vt.—Morrisette v. Canadian Pac. 
ree Conelo Vitwe6 i borane 
Wash.—State v. Nordstrom, ve 
Wash. 506, 35 P 382. 
Wis.—Lightfoot v. Winnebago 
Tract. Co., 123 Wis. 479, 102 NW 30. 

“In questions relating to heights 
and distances, and as to the number, 
quantity and dimensions oi things, a 
witness may not be abl to testify 
without an implied expression of 
opinion; but that is no‘objection to 
the testimony upon such points and 
subjects.” Eastman v. Amoskeag 
ate. Co., 44 N. H. 148, 155, 82 AmD 
_(a] A witness may state: (1) The 
dimensions of a two-throw switch. 
Morrisette v. Canadian Pac. R. Co., 
76 Vt. 267, 56 A 1102. (2) The ap- 
parent depth of a hole in a street. 
Miller v. New York, 104 App. Div. 
33, 98 NYS 227. (3) The height of 
an ordinary wagon. Lightfoot v. 
Winnebago Tract. Co., 123 Wis. 479, 
102 NW 30. (4) The height of a 
change in the grade of a street. 
Downey v. Pennsylvania R. Co., 219 
Pa. 32, 67 A 916. (5) What is the 


[§§ 662-666 


co 


state his estimate of size, including height, depth, 
breadth, thickness, and width,®°® and any change in 
Such a statement may be merely one 
of fact as to which any person who has applied 
the measurements may testify,9* with weight pro- 
portionate to his age and experience.®® 
the material facts can be placed before a jury with 
exactness, a witness will not be permitted to state 


Where all 


Direction. A witness may state 


the direction in which motion took piace, the direc- 
tion of footprints? the direction or range of 
wounds, the point from which a carriage seemed 
to come,* the starting point of a fire,> or the di- 
rection in which force was applied ® or from which 


highest point of a hill. Hovey v. 
Sawyer, 5 Allen :Mass.) 554 (witness 
need not be a surveyor). (6) The 
size of abscess. Beardsley v. Ewing, 
(N. D.) 168 NW 791. 

{b] A shoemaker may state that 
a certain boot will fit a given foot. 
State v. Nordstrom, 7 Wash. 506, 35 
IPRSS2e 

[ec] Comparative dimensions.— 
“We do not think that it takes an 
expert to tell that. one leg is longer, 
larger, or straighter than another.” 
Sloss-Sheffield Co. v. Ross, (Ala.) 77 
S 686, 688. 

Romack vy. Hobbs, (Ind.) 32 
Carthage Superior Lime 
Stone Co. v. Central Methodist 
Church, 156 Mo. A. 671, 137 SW 1028; 


Eastman v. Amoskeag Mfg. Co., 44 
Ns He 143, 82 Amb 202%: 
{a] DitchRomack vy. Hobbs, 


(Ind.) 32 NE 307. 
97. Gunkel v. Seiberth, 85 SW 
27 KyL 455; Busch v. Kilborne, 40 


297, 
Kilborne, 40 Mich. 


Busch v. 

Lake Erie, ete., R. Co. v. Ju- 
day, 19 Ind. A. 436, 49 NE 848; Kum- 
mer v. Christopher, etc., R. Co., 20 
NYS 116; International, etc., R. Co. 
v. Kuehn, 2-Tex.: CivatAm 2110; 621) Sw 
58. See also supra § 596. 

1. Reid v. State, 181 Ala. 14, 61 S 
324; State v. Shinborn, 46 N. H. 497, 
88 AmD 224; State v. Barwick, 89 S. 
C. 153, 71 SE 8388; International, etc., 
R. Co. v. Morin, 53 Tex. Civ. A. 531, 
116 SW 656. 

2. Hickey v. State, 51 Tex. Cr. 
230, 102 SW 417. 

3. Reid v. State, 181 Ala. 14, 61 
S 324. 

State v. Shinborn, 46 N. H. 497, 
88 AmP 224. 

5. Houston, etc., R. Co. y. Ellis, 
(Tex. Civ. A.) 134 SW 246; Ft. Worth, 
etce., R. Co. v. Arthur, (Tex. Civ. A.) 
124 SW 213; Union Pac. R. Co. v. 
Gilland, 4 Wyo. 395, 34 P 953. 

6. Cal—Peo. v. Bond, 13 Cal. A. 
175, 109 P 150. 

Ind.—Ohio, etc., R. Co. v. Wrape, 
4 Ind. A..108, 30 NE 427. 

Me.—State v. Knight, 43 Me. 11. 

Mass.—Com. v. Sturtivant, 117 
Mass. 122, 135, 19 AmR 401. 

Mo.—Patrick vy. The J. Q. Adams, 
LOMONyiT S: 
eet gens Clipper v. Logan, 18 Oh. 

Philippine.—U. S. v. Gil, 13 Philip- 
Pine 539. 

Tex.—Spangler v. State, 42 Tex. 
Cr. 233,°61 SW S14. 

“Tt would seem to be within the 
knowledge of men in general, when 
looking at the effects of a blow upon 
a solid body, to determine from the 
external marks and _ indications, if 
any exist, the direction from which 
it came. In the great majority of 
cases, these indications are distinct 
and plain, and to observe them is 
within the constant experience of 
men, Take the case of a heavy body 
striking on the ground. A falling 
shot or fragment of rock leaves a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a sound proceeded.’ 
[$ 667] (10) Distance. An 
tance, when the facts on which 


too numerous for detailed statement, is admissible 


as amounting to stating the fact 


in which it can be stated in the absence of ac- 
Accordingly a witness may 
state the limitation, in point of distance, of human 


curate measurement.® 


very different mark, according as it 
strikes the ground vertically or at 
an angle; and if at an angle, the 
general direction from which it came 
would be apparent to the common 
eye. In like manner, a contusion on 
an upright surface might plainly in- 
dicate the direction of the blow. Sup- 
pose the panel of a carriage door is 
proken in by a collision; different 
appearances would follow from a 
horizontal blow delivered at right 
angles, than from a blow from the 
front or rear, from above or below. 
Such appearances the common ob- 
server can detect, some more accu- 
rately and clearly than others, but it 
is presumed to be within the power 
of all; and the opinion of an expert, 
who has experimented by blows on 
similar surfaces, and is learned in 
the law of forces, is not necessary 
or required. If the panel itself is in- 
troduced to the jury, they are com- 
petent and able to decide the ques- 
tion. If it cannot be, the witness 
who saw it may describe, as well as 
he can, what he saw, and state the 
conclusion he formed at the time.” 
Com. v. Sturtivant, supra. 

[a] In a collision case, a passen- 
ger, after describing the injury done 
plaintiff's boat, may testify as to the 
impression thereby made upon his 
mind as to the position in which the 
boats;came together. Patrick v. The 
J. @. Adams, 1'9°Mo.,, 73: 

7. Com. v. Best, 180 Mass. 492, 62 
NE 748; State v. Shinborn, 46 N. H. 
497, 88 AmD 224; Buzan v. State, 
59 Tex. Cr. 213, 128° SW 388. 


8: U. S.—Gulf, etc., R.' Co. v. 
Washington, 49 Fed. 347, 1 CCA 
286. 

Ala.—Hames y. Brownlee, 63 Ala. 
277. 

Ark.—-Arkansas, 9 ete! 9 R.9)Co. =v: 
Sanders, 81 Ark. 604, 99 SW 1109; 


St. Louis, ete., R. Co. v. Brown, 62 
Ark. 254, 35 SW 225; St. Louis, etc., 
R. Co. v. Thomason, 59 Ark. 140, 26 
SW 598. D 

Cal.—Peo. v. Gleason, 127 Cal. 323, 
SIE It59 2. 

Ga—McClendon y. State, 7 Ga, A. 
784, 68 SE 331; Augusta R., etc., Co. 
v. Arthur, 3 Ga. A. 513, 60 SE 213. 

Tll.— Illinois, etc., R. Co. v. Swish- 
er, 53 Ill. A. 411. 

N. H.—Eastman v. Amoskeag Mfg. 
Co., 44 N. H. 143, 82 AmD 201; Hack- 
ett v. Boston, etc., R. Co, 35 N. H. 
390. 

Pa.—Rothschild v. New Jersey 
Cent. R. Co., 163 Pa. 49, 29 A 702. 

‘Ss. D.—Vermillion Artesian Well, 
ete., Co. v. Vermillion, 6 S. D. 466, 61 
NW 802. 

Tex.—San Antonio, ete. R. Co. v. 
Griffith, (Civ. A.) 70 SW _ 438; Inter- 
national, etc., R. Co. v. Satterwhite, 
19 Tex. Civ. A. 170, 47 SW 41. 

“There are certainly instances, and 
things, in which opinion is so intl- 
mately blended with, and a part of 
the fact to be proved, that the opin- 
ion cannot be excluded without sub- 
stantially excluding the fact also, a 
fact which may be an important ele- 
ment in the formation of the verdict. 
This is true when the testimony re- 
lates to what are sometimes called 
‘conclusions of fact,’ such as identity, 
distance, velocity, duration, etc.; and 
in not a few other instances.” Hames 
v. Brownlee, 63 Ala. 277. - 

[a] The preliminary fact that a 
witness knows the distance between 
two points is a fortiori admissible. 
Neely v. State, (Tex. Cr.) 56 SW 


625, 
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hearing,’ or of human vision of objects under given 


estimate of dis- 
it is based are 


conditions.?° 


in the only way 


[b] A mere guess is excluded. 
Rothschild vy. New Jersey Cent. R. 
Co., 163 Pa. 49, 29 A 702. 

[ec] Witness not an expert.—A 
witness testifying to an estimate of 
distance is not an “expert.” Illinois, 
etc.,, R. Co. v. Swisher, 53 Ill. A. 411. 

9. Holcombe y. State, 5 Ga. A. 47, 
62 SE 647. 


105) US. Gulf ete. eR. iGo. ave 
Pee ae eon AD Hed poss OL ROCA: 
286. 

Ala.—Louisville, ete, R. Co. v. 


Fitzgerald, 161 Ala. 397, 49 S 860; 
East Tennessee, etc., R. Co. v. Wat- 
son, 90 Ala. 41, 7 S 813. 

Ark.—Arkansas, ete, R. Co. v. 
Sanders, 81 Ark. 604, 99 SW 1109. 

Cal.—Posachane Water Co. v. Stan- 
dart, 97)Cal. 476, 32 -P 532: 

Colo.—Rio Grande Western R. Co. 
v. Boyd, 44 Colo. 119, 96 P 781. 

1ll.—Chicago City R. Co. v. Hagen- 
back, 228 Ill. 290, 81 NE 1014; Chi- 
cago City R. Co. v. Rohe, 118 Ill. A. 
322; Illinois Cent. R. Co. v. Swisher, 
53 Ill. A. 411. 

Iowa.—State v. Kidd, 89 Iowa 54, 
56 NW 263. 

Mo.—Osborn y. Wabash R. Co., 179 
Mo. A. 245, 166 SW 1118. 

N. H.—State v. Shinborn, 46 N. H. 
497, 501, 88 AmD 224. 

Wis.—Hermes vy. Chicago, ete., R. 
eo 80 Wis. 590,50 NW 584, 27 AmSR 

‘Tt is urged that the court erred 
in permitting witnesses to slate how 
far they could see on the night in 
question. The witnesses were pres- 
ent at the time of the accident and 
testified as to the condition of the 
weather and the distance at which 
they saw the wagon and the car, and 
gave opinions as “to how far they 
could see. The argument is, that 
they could only state the results of 
actual trials at the time, but we do 
not regard that as a necessary condi- 
tion. The testimony tended to show 
the atmospheric condition and the 
kind and character of the light at the 
time, and we think it was competent.” 
Chicago City R. Co. v. Hagenback, 228 
Ill. 290, 296, 81 NE 1014. 

“It came within that class of cases 
where evidence is received from ne- 
cessity, arising from the impossibil- 
ity of stating those minute character- 
istics of appearance, sound, and the 
like, which, nevertheless, may lead 
the mind to a satisfactory conclusion, 
and be reasonably reliable in judicial 
investigations. Among instances of 
this class, forming an exception to 
the general rule, is the proof of iden- 
tity in a great variety of cases; such 
as the identity of person, handwrit- 
ing, animals, and inanimate objects; 
and so where the identity is detected 
by the ear, or by the sound of the 
human voice, of a musical instru- 
ment, the discharge of a pistol, and 
the like. In the same class are opin- 
ions as to distances, size, weight and 
age. In these and an infinite variety 
of other cases, the conclusion is 
drawn from evidence addressed to the 
eye or ear or both, and which, from 
its very nature, cannot be described 
to another. If it could be, so as to 
enable a jury to decide, then the ne- 
cessity of receiving the opinion, if it 
may be so called, would not exist, 
and the opinion should not be re- 
ceived.” State v. Shinborn, supra. 

[a] Necessity for experiments.— 
(1) The witness need never have 
made an experiment. Chicago City 
R. Co, v. Hagenback, 228 Ill. 290, 81 
1 NE 1014 (quoted supra this note); 


( So also one with any sufficient ex: 
perience on the subject may state the range of 
reflection of a locomotive headlight," the range of 
a bullet,!? the distance a moving body had gone,}* 
or the distance within which it could be stopped !* 
or could pass another.1* 
other standards and estimate whether a distance is 


Such a witness may apply 


Illinois Cent. R. Co. v. Swisher, 53 
Ill. A. 411. (2) Experiments are nec- 
essary to render competent testi- 
mony that a “small object’’ could be 
seen certain distances on clear days. 
Ayres v. Wabash R. Co., 190 Mo. 228, 
88 SW 608. 

_[b] When rejected—‘The ques- 
tion asked the plaintiff, as to how 
far a child sitting or lying on a 
crossing could be seen that day, was 
properly ruled out. That was for the 
jury to decide in view of all the cir- 
cumstances, the condition of the 
track, the state of the weather, and 
all other facts bearing on that is- 
sue.” Hermes vy. Chicago, etc. R. 
Co., 80 Wis. 590, 593, 50 NW 584, 27 
AmSR 69. 

11. St. Louis, etc., R. Co. v. Shan- 
non, 76 Ark. 166, 88 SW 851; St. 
Louis, ete., R. Co. v. Thomason, 59 
Ark. 140, 26 SW 598; Olson v. Oregon 
eros Line R. Co., 24 Utah 460, 68 P 


12. Mathis y. State, 15 Ala. A. 245, 
73 S 122, 

1S. Louisville; ete Riv Cor ev. 
Pearce, 142 Ala. 680, 39 SU72-aSt: 


Louis, etc., R. Co. v. Brown, 62 Ark. 
254, 85 SW 225. 

{a] Train.—St. Louis, etc., R. Co. 
v. Brown, 62 Ark. 254, 35 SW 225 
(how far past station). 

14. U. S.—Mahoning Ore, etc., Co. 
v. Blomfelt, 163 Fed. 827, 91 CCA 
an Hoagland y. Canfield, 160 Fed. 


Ill.— Goldblatt v. Brocklebank, 166 
Til. A. 315; Crandall v. Krause, 165 
Ill. A, 15. 

Iowa.—Withey v. Fowler, 164 Iowa 
377, 145 NW 923. 

M»).—Lynch v. Chicago, etc., R. Co., 
208 Mo. 1, 106 SW 68; Meng v. St. 
Louis, ete, R. Co., 108 Mo. A. 553, 84 
Sw 218. 

Nebr.—Blado v. Draper, 89 Nebr. 
787, 132 NW 410. 

N. Y.—Mott v. Hudson River R. 
Co., 21 N. Y. Super. 345. 

S. C.—Harmon vy. Columbia, ete., R. 
Comis2msS, (Coel2a7, BOS HS iia Aun 
SR 843. 

Tex.—Hovey v. Sanders, (Civ. A.) 
174 SW 1025; Galveston, etc., R. Co. 
v. Murray, (Civ. A.) 99 SW 144; Tex- 
as, ete. R: Co. v. Brannon, 43 Tex. 
Civ. A. 531, 96 SW 1095. 

Va.—Wise Terminal Co. v. McCor- 
mick, 104 Va. 400, 51 SE 731, 107 
Va. 376, 58 SH 584. 

{a] The statement may be made 
with reference to: (1) An automobile. 
Goldblatt v. Brocklebank, 166 Ill. A. 
315; Blado v. Draper, 89 Nebr. 787, 
132 NW 410. (2) A truck. Hoagland 
vy. Canfield, 160 Fed. 146. (3) A rail- 
road train. Mott v. Hudson River R. 
Co., 21 N. Y. Super. 345; Harmon v. 
Columbia, etc., R. Co., 32 S. C. 127, 10 
SE 877, 17 AmSR 843. 

{b] When immaterial Where, in 
an action for injuries to plaintiff by 
being struck by defendant’s team at 
a crossing, plaintiff claimed that the 
driver made no effort whatever to 
stop the team, and defendant claimed 
that the driver made no effort to stop 
until plaintiff was at the pole, some 
ten or twelve feet from the front 
wheels, the question was, ought the 
driver to have made an effort to stop 
sooner, it being conceded that he 
could have done so; and hence opin- 
ion evidence as to the distance with- 
in which he should have been able 
to stop was not materia]. Hoagland 
v. Canfield, 160 Fed. 146. 

15. Fulsome v. Concord, 46 Vt. 135 
(wagons). 
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adequate or too great for a given purpose,?® or is 
safe.17 

[§ 668] (11) Earning Capacity. A witness has 
been permitted to state an estimate as to the earn- 
ing capacity of another person.*® 

[§ 669] (12) Force. A witness may be per- 
mitted to state the strength of a force,® and 
whether a person could continue in a sitting or 
standing position after the force was applied,*° or 
whether force has been applied,” and in what order 
of succession,’ and its general nature, as that of 
natural forces or intelligent design.2* An unskilled 
witness cannot, however, state an inference as to 
how far a moving train under given conditions 
will knock a man, except by giving the facts on 
which his conclusion is based,?+ nor may a non- 
expert state whether a sudden jolt of a car was 
sufficient to cause any trouble to a woman in the 
early stages of pregnancy.”® 


EVIDENCE 


[§§ 667-673 


[§ 670] (18) Grade. In the absence of aé- 
curate measurements, a person of adequate knowl- 
edge and judgment may state the grade of a ditch,?® 
hill,?* railroad track,?* or street.” 

[§ 671] (14) Location. The location of pub- 
lie streets and roads,°° of the boundary between two 
counties,*4 of a building, trees,** or other ob- 
ject,>+ or of a sound, °° may be stated by a wit- 
ness as a result of his inference. 

[§ 672] (15) Number. A witness may state his 
estimate as to number °* with respect to persons,?? 
animals,’* articles,®® or objects,*° observed by him, 
provided that his inference is founded upon ade- 
quate data,*+ failing in which his statement is not 
relevant.4? 

[§ 673] (16) Profit and Loss. A witness with 
sufficient knowledge acquired by observation may 
estimate the profit derived from conducting a cer- 
tain business,#* but an estimate of profit or loss for 


16. International, etce., R. Co. v. 
Clark, (Tex. Civ. INS) 71 SW 587 [rev 
on another point 96 Tex. 349, 72 SW 
58 

i, Culver v. Alabama Midland R. 
Co., 108 Ala. 330, 18 S 827. 

18. Roper v. Memphis St. R. Co., 
136 Tenn. 23, 188 SW 588; Kranzusch 
v. Trustee Co., 98 Wash. 629, 161 P 
492. 

19. U. S—kKansas City Southern 
R. Co. v. Clinton, 224 Fed. 896, 140 
CCA 340. 

Ala.—Smith vy. State, 8 Ala. A. 187, 
62 S 575 


Cal.—Stout v. Pacific Mut. L. Ins. 
Gok, 130: Cal. 471; 62. P 732. 

Mo.—McPherson v. St.. Louis, .etce., 
R. Co., 97 Mo, 253, 10 SW 846. 

N, H.—State v. Greenleaf, 71 N. H. 
606, 54 A 38. 

[a] A witness may characterize as 
to force: (1) A blow. Stout v. Pa- 
cific Mut. L. Ins. Co., 130 Cal. 471, 


62 P 732. (2) A jolt of a car. Pa- 
trum v. St. Louis, ete., R. Co., 146 
Mo. A. 332, 129 SW 1041. (3) A rail- 


road collision. Erie R. Co, v. Linne- 
kogel, 248 Fed. 389, 160 CCA 399. (4) 
A storm. McPherson v. St. Louis, 
etc., R. Co., 97 Mo. 253, 10 SW 846. 

20. Healy v. Visalia, etc., R. Co., 
101 Cal. 585, 589, 36 P 125; Ball v. 
Mabry, 91 Ga. 781, 18 SE 64, 

“The border line between fact and 
opinion is often very indistinct, and 
the statement of a fact is fr equent- 
ly only an opinion of the witness. 
Impressions or sensations caused by 
external, objects are not susceptible 
of exact reproduction or description 
in words, nor do they affect every in- 
dividual alike, and the judgment or 
opinion of the witnesses by whom 
they have been experienced is the 
only mode by which they can be 
presented to a jury. The question 
asked of the witness in the present 
case did not call for an opinion from 
him depending upon facts which he 
had subsequently learned, but he was 
asked to describe the effect of the 
concussion or jar caused by the car 
leaving the track, as one of the facts 
out of which the injury had arisen, 
and which he had personally observed 
and felt. ... The strength or force 
of this concussion was also a fact 
which it was proper to bring before 
the jury, and as it was not capable 
of exact measurement by any recog- 
nized standard it was competent for 
the witness to state its strength or 
force according to the opinion or 
judginent which he formed at the 
time that he felt it. His judgment 
or opinion of its effect upon an ordi- 
nary person would be the most effi- 
cient mode of enabling the jury to 
fully appreciate it, and to give to it 
its proper consideration in determin- 
ing its influence in producing the in- 
jury.” ‘Healy*v..Wisalia! ete; Rs Co., 


supra, 
21. Fort v. State, 52 Ark, 180, 11 
SW 959, 20 AmSR 168; State v. 


Greenleaf, 71 N. H. 606, 54 A 388. 

22. Fort v. State, 52 Ark. 180, 11 
SW 959, 20 AmSR 163. 

23. State v. Rainsbarger, 71 Iowa 
746, 31 NW 865. 

24. Georgia Cent. R. Co. v. Bond, 
111 Ga. 13, 36 SH 299. 

25. Murray v. Salt Lake City R. 
Co., 16 Utah 356, 52 P 596. 

26. Posachane Water Co. v. Stan- 
dart, 9 Calgn4%6,932) P2532: 

27. Galveston, etc., R. Co. v. Ford, 
22 Tex. Civ. A. 131, 54 SW 87. 

28. Gardner vy. Metropolitan St. R. 
Co., 222 Mo, 389, 409, 122 SW 1068, 
18 AnnCas 1166 [quot Cyc]; Galves- 
tony ete., Ry Co. Ve Mord, 22/Tex Civ 
A. 131, 54 SW 87; Olson vy. Oregon 
Short Line R. Co., 24 Utah 460, 68 P 
148. 

29. Downey v. Pennsylvania R. 
Cows 219 Pa, 325067 eA. 2916: 

30. International, ete, BR. 
poate 53 Tex. Civ. A. 531, 116. ‘Sw 

56. 

31., Carter v. State, (Tex. Cr.) 181 
SW 473. 

32. Shea v. Muncie, 148 Ind. 14, 
46 NE 138 (within city limits). 

33. Strickland vy. State, 71 Tex. Cr. 
582, 161 SW 110. 

34 Hill v. State, 146 Ala. 691, 49 
S 887; Nesbit v. Crosby, 74 Conn. 554, 
51 A 550; Case v. Atlanta, etc., R. Co., 
107 S. C. 216, 92 SE 472; Lineoln v. 
Central Vermont R. Co., 82 Vt. 187, 72 
A 821, 1837 AmSR 998. 

[a] Wagon.—Nesbit v. Crosby, 74 
Conn. 554, 51 A 550. 

85. Peo. v. Chin Hane, 108 Cal. 
597, 41 P 697 (within the house). 

36. See cases infra notes 387-40. 

“As to the number, quantity and di- 
mensions of things, a witness may 
not be able to testify without an im- 
plied expression of opinion; but that 
is no objection to the testimony upon 
such points and subjects.” Eastman 
v. Amoskeag Mfg. Co., 44 N, H. 1438, 
155, 82 AmD 201. 

37. Fowler v. Fowler, 111 Mich. 
676, 70 NW 336. 

[a] The average number of farm 
hands employed during a given time 
may be stated. Fowler vy. Fowler, 111 
Mich. 676, 70 NW 336. 


38. Sabine, etc. R. Co. v. Brou- 
sard, 69 Tex. 617, 7 SW 374; Albright 
v. Corley, 40 Tex. 105.. 

[a] Livestock.—Sabine, ete, R. 


Co. v. Brousard, 69 Tex. 617, 7 SW 
374; Albright v. Corley, 40 Tex, 105. 
39. Ala.—Thornton v. Savage, 120 
Ala. 449, 25 S 27. 
Md.—Dolby v. Laramore, 121 Md. 
618, 622, 89 A 442 [quot Cyc]. 
Mich.—Clink v. Gunn, 90 Mich. 135, 
51 NW 193. 
Aaa a 5 v. Ramgey, 78 Mo. A. 
4s 


Or.—Hedson y. Goodale, 22 Or. 68, 
29 )P.,70. 

[a] Logs.—Thornton y. Savage, 
120 Ala, 449, 25 S 27; Clink v. Gunn, 
90 Mich, 135, 51 NW 193; Hodson v. 
Goodale, 22 Or. 68, 29 P 70. 

[b] Ties.——Pope v. Ramsey, 78 Mo. 


Le] “Tomatoes.—Dolby v. lLara- 
more, 121 Md. 618, 89 A 442 (esti- 
mate of witness who has helped pick 
tomatoes in a field as to the number 
of tomatoes left in the field). 

40. Hail y. Goodson, 32 Ala. 277; 
Montgomery v. Southern Power Co., 
87 S. C. 293, 68 SE 1047. 

[a] Trees—Montgomery v. South- 
ei epi: €o.,, 87.,S.,-Cy 293; 68. SH: 

{[b] Stripes received by a slave.— 
Hall v. Goodson, 32 Ala. 277. 

41. Hodson y. Goodale, 22 Or. 68, 
29 P 70; Sabine, etc., R. Co. v. Brou-- 
sard, 69 Tex. 617, 7 SW 374. 

42. Baltimore Union Pass. R. Co. 
v. Baltimore, 71 Md. 405, 18 A 917; 
Peo. v. Worges, 176 Mich. 685, 142 
NW 1100. 

43. Dennis v. Dennis, 15 Md. 73; 
Di Palma vy. Weinman, 16 N. M. 302, 
121 P 38; Wilkinson y. Dunbar, 149 
N. C. 20, 27, 62 SE 748; Chicago,. 
etc., -R. Co. v. Seale, (Tex. Civ., A.) 
89 SW 997. 

“Objection was further made that 
the defendant and other witnesses 
were allowed to give to the jury their 
opinion of the profits per thousand 
feet. These witnesses, or some of 
them, had given their statement and 
estimate of the cost per thousand 
feet to cut and haul and deliver these 
logs at a point where the tug-boat 
could get them, and testimony ob- 
jected to, while in the form of an 
opinion, was nothing but an esti- 
mate by them of the difference be- 
tween the costs of performance and 
the contract price, making their tes- 
timony nothing really but an esti- 
mate of value, and thus bringing the 
same clearly within the general rule 
by which opinion evidence is avail- 
able. Sedgwick Damages, sec. 1294. 
But, apart from this, it will be noted 
that the witnesses who gave this tes- 
timony had personal observation and 
knowledge of the facts and condi- 
tions, and they were all said to be ex- 
perienced lumbermen. Testimony of 
this kind, from such a source, is com- 
ing to be more and more allowed in 
investigations of this character, and 
the Courts are disposed to admit 
‘opinion evidence’ when the witnesses 
have had personal observation of the 
facts and conditions, and from their 
practical training and experience are 
in a condition to aid the jury to a 
correct conclusion.” Wilkinson vv. 
Dunbar, supra. 

[a] Drug business.—Di Palma v. 
Weinman, 16 N. M. 302, 121 P 38 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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which no basis or definite foundation is given or 
shown is devoid of probative weight *¢ and should 
It has also been held proper 
to exclude a mere calculation based on an exami- 
nation of documents and evidence,** or a statement 
based on merely a general knowledge of the busi- 


not be received.45 


ness.4? 
[§ 674] 


vant.°° 


(gross profits). 

[b] Farming.—Dennis v. Dennis, 
15 Md. 73. re 

44. Spring v. Markowitz, 98 App. 
Div. 324, 90 NYS 602. 

45. Morrow v. Missouri Pac. R. 
Co., 140 Mo. A, 200, 123 SW 1034; Cox 
v. Philadelphia City Pottery Co., 38 
Pa. Super. 545; Brown v. Hope, 17 B. 
Cc. 220, 2 DomLR 615, 20 WestLR 907. 

[a] Books and invoices must he 
produced in order to render the evi- 
dence admissible. Cox v. Pottery Co., 
38 Pa. Super. 545. 

46. Carpenter v. Leonard, 3 Allen 
(Mass.) 32; Rider v. Ocean Ins. Co., 
20 Pick. (Mass.) 259. , 

47. Bartlett v. Decreet, 
(Mass.) 111. 

48. See cases infra note 49. 

[a] A skilled witness (1) is not 
required. Grunwald v. Freese, 4 Cal. 
Unrep. Cas. 182, 34 P 73. (2) But an 
inference by such _an observer will 
not be excluded. Werner v. O’Brien, 
40 Mo. A. 482. 

[b] Habitual payment for certain 
articles for a period of years does not 
of itself render a person competent 
to testify as to quality. Perkins v. 
Stickney, 132 Mass. 217 (coal). 

49. Ala.—Thornton v. Savage, 120 
Alai.449, 25. °S) 20% 

Cal.— Grunwald v. Freese, 34 P 73. 

Del.—Townsend y. Bonwill, 5 Del. 


4 Gray 


474. 
Ill.—Sallwasser v. Hazlitt, 18 Ill. 
A. 243, 
Ind,—Myers v. Murphy, 60 Ind. 
282. 
Iowa.—Miller v. Harrison County, 
171 Iowa 270, 153 NW 1033. ; 
Mich.—Peo. v. Emmons, 178 Mich. 
126, 144 NW 479, AnnCas1915D 425. 
Mo.—wWerner v. O’Brien, 40 Mo, A. 
483. 
, N. H.—Eastman v. Amoskeag Mfg. 
Co., 44 N. H. 148, 82 AmD 201. 
Pa.—Keim v. Reading, 32 Pa. Su- 


- per. 613. 


vVt.—Lewis v. Crane, 78 Vt. 216, 62 
A 60. 

Wash.—Tacoma, etc., Lumber Co. 
v. Field, 100 Wash. 79, 170 P 360. 

Que.—Blouin v. Quebec, 16 Que. 
Super. 303. 

fa] The witness may state the 
quality of: (1) Crops. Townsend v. 


Bonwill, 5 Del. 474. (2) Illustrated 
catalogue. Sallwasser v. Hazlitt, 18 
Tll. A. 248. (3) Old wire rope. Grun- 


wald v. Freese, 4 Cal. Unrep. Cas. 182, 
34 P 73. (4) Provisions. Blouin v. 
Quebec, 16 Que. Super. 303. (5) 
Railroad ties. Myers v. Murphy, 60 
Ind, 282; Jeffersonville R. Co. v. Lan- 
ham, 27 Ind. 171. (6) Tobacco. Wer- 
ner vy. O’Brien, 40 Mo. A. 483. (7) 
Trees as a aa Py Ae v. Sav- 
age. 120 Ala. 7 : 

*30. Werner v. O’Brien, 40 Mo. A. 
483. 

51. Peo, v. Lovren. 119 Cal. 88, 51 
P 22, 638; Taylor Cotton-Seed Oil, 
etc., Co. v. Pumphrey, (Tex. Civ. A.) 


32 SW 225; Hocking. v. Windsor 
Spring Co., 131 Wis. 532, 111 NW 
685. 


[a] Cloth—Peo. v. Lovren, 119 
Cal. 88, 51 P 22, 638. 

i) Meal.—Taylor Cotton-Seed 
Oil, ete, Co. v. Pumphrey, (Tex. Civ. 


(17) Quality. A witness shown to be 
familiar from observation with the quality of ar- 
ticles *® may state his estimate of quality 49 as it 
existed at any time sufficiently near to be rele- 
He may also state that a similarity in 
quality exists,>! or state his inference as to whether 
the quality observed conforms to a given standard, 


EVIDENCE 


[§ 675] 
his estimate of 
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as merchantability,°? that preseribed by contract,5* 
or that established by a sample.®¢ 
(18) 


Quantity. A witness may state 
quantity,°> either absolute,°* com- 


parative,’ or as deemed requisite for a future re- 
sult,°8 provided he. appears to possess sufficient 


knowledge *® and data °° on which to ground an in- 


[§ 676] 


A.) 32 SW 225. 

52. Dolby v. Laramore, 
618, 89 A 442; Littlejohn v. Shaw, 
159 N. Y. 188, 53 NE 810. 

[a] Gambier.—Littlejohn vy. Shaw, 
159 N. Y. 188, 53 NE 810. 

53. Pacific Ccast Elevator Co. v. 
Bravinder, 14 Wash, 315, 44 P 544 


‘(wheat). 

54. Grunwald v. Freese, 4 Cal. 
Unrep. Cas. 182, 34 P 73; ‘Sallwas- 
ser v. Hazlitt, 18 Ill, A. 243. 

55. Ala.—Bass Furnace Co. v. 
Glasscock, 82 Ala. 452, 2 S 315, 60 
AmR 748. 

Cal.—Gallatin v. Corning Irr. Co., 
ae Cal. 405, 126 P 864, AnnCas1914A 

Iowa.—Noe v. Chicago, etc., R. Co., 
76 Iowa 360, 41 NW 42. 

Mich.—Isaacs vy. McLean, 106 Mich. 
79, 64 NW 2. 

N. Y.—Holcombe v. Munson, 103 N. 
Y, 682, 9 NE 443. 


121 Md. 


Pa.—Vulcanite Pav. Co. v. Ruch, 
147 Pa.) 251) 23 -A 555. 
Tex.—Sauer: y. Veltmann, (Civ. 


A.) 149 SW 706. 

Vt.—Brown v. Swanton, 69 Vt. 53, 
37 A 280. 

Wash.—Park v. Northport Smelt- 
ete., Co:,. 47 “Washi 597)" 9202 


[a] This rule has been applied 
to estimates of quantity of: (1) Ap- 
ples. Townsend v. Brundage, 4 Hun 
(N. Y.) 264, 6 Thomps. & C. 527. (2) 
Coal. Bass Furnace Co. vy. Glasscock, 
82 Ala, 452, 2 S 315, 60 AmR 748. 
(3) Corn. Rembert v. Brown, 14 Ala, 
360. (4) Dirt. Brown y. Swanton, 
69 Vt. 53, 37 A 280. (5) Fruit. Ah 


Tong v. Earle Fruit Co., 112 Cal. 679,- 


45 P 7. (6) Hay. Isaacs vy. McLean, 
106 Mich. 79, 64 NW 2. (7) Logs. 
Clink v. Gunn, 90 Mich. 135, 51 NW 
198. (8) Lumber. Frantz v. Ireland, 
66 Barb. (N. Y.) 386; Texas, etc., R. 
Co. v. Hays, 2 Tex. A. Civ. Cas. § 390. 
(9) Paving. Vulcanite Pav. Co. v. 
Ruch, J147Pa. 25057 23 SA 5558 0) 
Timber. Park. v. Northport Smelt- 
ing, etc., Co., 47 Wash. 597, 92 P 442. 
(11) Water. Gallatin vy. Corning Irr. 
Co., 163 Cal. 405, 126 P 864, AnnCas 
1914A 74; Noe v. Chicago, etc., R. Co., 
76 Iowa 360, 41 NW 42. (12) Wood. 
Holcombe v. Munson, 103 N. Y. 682, 9 


NE 443; Sauer v. Veltmann, (Tex. 
Civ. A.) 149 SW 706. 
56. Ala.—Baker v. Cotney, 142 


Ala. 566, 38 S 131; Bass Furnace Co. 
v. Glasscock, 82 Ala. 452, 2 S 315, 60 
AmR 748. 

Cal.—Gray v. Cotton, 166 Cal. 130, 
134 P 1145. 

Ioéwa.—Cvitanovich v. Bromberg, 
169 Iowa 736, 151 NW 1073, AnnCas 
1917B 3809; Noe v. Chicago, etc., R. 
Co., 76 Iowa 360, 41 NW 42. 

Mich.-—Isaacs v. McLean, 106 Mich. 
79, 64 NW 2; Clink v. Gunn, 90 Mich. 
135, 51 NW 193. 

N. Y.—Frantz v. Ireland, 66 Barb. 
386; Townsend v. Brundage, 4 Hun 
264, 6 Thomps. & C. 527. 

Pa.—Vulecanite Pav. Co. v. Ruch, 
147 Pa. 251,23 A 555. 

Tex.—Gerlach Mercantile Co. Vv. 
Hughes-Bozarth-Anderson Co., (Civ. 
A.) 189 SW 784; Pecos, ete., R. Co. v. 
Bishop, (Civ. A.) 154 SW 305; Texas, 


ference,*! and he shows this by stating the facts on 
which his inference is based.®? 
be commensurate with the nature of the subject 
matter,®* but where knowledge is general a speciat- 
ist is not requited, although an inference by him 
would have greater weight.®* 

(19) 


The knowledge must 


Speed. An observer may state 


ete:, R..Co. v. Hays), 2 Tex. A. Civ. 
Cas. § 390. 

Vt.—Brown vy. Swanton, 69 Vt. 53, 
37 A 280. 

W. Va.—Comstock v. J. R. Droney 
Lumber Co., 69 W. Va. 100, 71 SE 255. 

57. Tweedie Trading Co. v. Craig, 
159 App. Div. 192, 144 NYS 64; How- 
a v. City F. Ins. Co., 4 Den. (N. Y.) 


58. Rembert v. Brown, 14 Ala. 360; 
Ah Tong v. Earle Fruit Co., 112 Cal. 
679, 45 P 7; Ives v. New Bern Lum- 
ber Co., 147 N. C. 306, 61 SE 70; Myers 
v. Charlotte, 146 N. C. 246, 59 SE 674. 

59. Colo.—Colorado Farm, etc., 
Co.) v.. York,’ 38 Colo.) 239, 88 P 181. 

N. H.—Wheeler vy. Blandin, 24 N. 
H. 168. 

N. Y.—Fried vy. Coppins Transfer 
Co., 174 NYS 675. 

N. C—Davenport v. Norfolk, etce., 
R. Co., 148 N. C. 287, 62 SE 481, 128 
AmSR 599. 

Or.—Whited v. Cavin, 55 Or. 98, 
105 P 396. t 

Tex.—Sauer v. Veltmann, (Civ. A.) 
149 SW 706. 

See also supra § 605. 

[a] Cloth—A witness not shown 
to be expert in handling cloth, or to 
have attempted any calculation from 
appearance or texture, should not be 
allowed to testify as to number of 
yards of cloth in a certain roll. Fried 
ER a: Transfer Co., 174 NYS 

60. Pittsburgh Birmingham F. Ins. 
Col wi Pulversi2 Die Awri7e Patt 
Tll. 329, 18 NE 804, 9 AmR 598, 127 
Ill. 246, 20 NE 18]; Clink vy. Gunn, 
90 Mich, 135, 51 NW 198; Holcombe 
v. Munson, 103 N. Y. 682, 9.NE 443; 
Vulcanite Pav. Co. v. Ruch, 147 Pa. 
2515623 A555. 

[a] Unless this is shown the evi- 
dence is inadmissible. Birmingham 
in. InsCo.! vi Pulver;) 27 Til, Ae [att 
126° Ill. 329, (18 NE 804,'9 AmSR 
598 (aff'127 Ill. 246, 20 NE 18)]; 
eens v. Brockway, 21 Barb. (N. Y.) 

{[b] Measurements and _  calcula- 
tions may qualify the witness. Vul- 
canite Pav. Co. v. Ruch, 147 Pa. 251, 
23 Al 556. 

61. Cvitanovich v. Bromberg, 169 
Iowa 736, 151 NW 10738, AnnCas 
1917B 309. 

62. Woodward vy. Gates, 38 Ga. 
205; Bugg v. State, 17 Ga. A, 211, 86 
SE 405. 

63. Thomas v. Kenyon, 1 Daly (N. 
Ney evs 

[a] To state the quantity of rain 
which fell on a roof of a given area, 
the inquiry being scientific, only a 
witness familiar with the scientific 
laws governing the subject is compe- 
tent. Thomas v. Kenyon, 1 Daly (N. 
Y.) 132. 

64. Oahu R., ete., Co. v. Arm- 
strong, 18 Hawaii 258; Sickles v. 
Gould, 51 HowPr (N. Y.) 22; Park 
v. Northport Smelting, etc. Co., 47 
Wash, 597, 92 P 442. 

[a] Rule applied to timber.—‘‘An 
objection to this question was sus- 
tained on the ground that the wit- 
ness was incompetent, the appellant 
taking the position that the quan- 
tity of timber on the land could only 


568 [22C.J.] 


his estimate of the apparent speed of a moving 


object,®*> such as flowing water ;°° 
a vehicle,®® as for instance an 


_be proved by an expert who had made 
‘a formal cruise of the timber as that 
term is understood among lumber- 
men. Such is not the law. If it 
were, the landowner whose timber is 
destroyed before cruised by an expert 
is without redress. We think the 
witness was qualified to answer the 
question propounded, and that the 
objection interposed by the appel- 
jant went to the weight rather than 
to the competency of the evidence 
sought to be elicited.” Park v. 
Northport Smelting, etce., Co.,. 47 
Wash. 597, 602, 92 P 442 

65. Augusta R., etc., Co. v. Arthur, 
3) Ga. AX 513, 60 SH "013: Payne v. 
Waterloo, etc, R. Co., 153 Iowa 445, 
133 NW 781; Lorenzen y. United R. 
Co., 249 Mo. 182, 155 SW 30. 

[al Reason for rule.—“‘Opinion 
evidence on speed is precisely of the 
same quality as opinion evidence on 
time, quantity, number, dimensions, 
height, distance, or the like... and 
is admitted as evidence for the same 
reasons, viz., because, from the na- 
ture of the subject under investiga- 
tion, no better evidence can be ob- 
tained or the facts cannot be other- 
wise presented to the tribunal.” Lor- 
enzen v. United R. Co., 249 Mo. 182, 
189, 155 SW 30. 

[ob] Computations of time and dis- 
tance for purpose of comparison are 
not objectionable, where they tend to 
enhance the accuracy of the opinion 
submitted. Augusta R., etc., Co. v. 
Arthur, 3 Ga. A. 513, 60 SE 213. 

[ec] Weight of evidence.—‘‘Such 
evidence . .. is never conclusive, and 
seldom very satisfactory, but it is 
often the best that can be had in the 
nature of the case.” Payne v. Wa- 
terloo, etc., R. Co., 153 Iowa 445, 454, 
133 NW 781. 

66. Madison County Drain. Dist. 
No. 4 v. Askew, 140 Tenn. 314, 204 SW 


67. Nesbit v. Crosby, 74 Conn. 554, 
51 A 550. 
68. Spearman y. McCrary, 4 Ala. 


A. 473, 58 S 927; Ex p. Spearman, 177 
Ala. 672, 58 S 1038; Kramm y. Stock- 
ton Electric R. Co., 22 Cal. A. 737, 136 
P 523; Johnson y. Coey, 142 Ill. A. 
147 [aff 237 Ill. 88, 86 NE 678, 21 
LRANS 81]. 


69. U. S.—Porter v. Buckley, 147 
Fed. 140, 78 CCA 138. 
Ala.—Galloway v. Perkins, 73 S 


956; Cedar Creek Store Co. v. Sted- 
ham, 187 Ala. 622, 65 S 984. 
Cal.—Dilger v. Whittier, 33 Cal. A. 
15, 164 P 49; Shimoda v. Bundy, 24 
Cale. 2675142 MPs 109s SSerascoaiwe 
Sallee, 24 Cal. A. 133, 140 P 706. 
Conn.—Wolfe v. Ives, 83 Conn. 174, 
76 A 526, 19 AnnCas 752. 
Ga.—Fisher Motor Car Co. v. Sey- 
mour, 9 Ga. A. 465, 71 SE 764. 
Ill—Book vy. Aschenbrenner, 165 
Tl, A, 23. 
Ind.—American Motor Car Co. v. 
Robbins, 181 Ind. 417, 103 NE 641. 
Iowa.—Owens vy. Iowa County, 169 
NW 388; Livingstone v. Dole, 167 NW 
639; McLaughlin v. Griffin, 155 Iowa 
302, 185 NW 1107; Neidy v. Little- 
john, 146 Iowa 355, 125 NW 198. 
Kan.—Miller y. Jenness, 84 Kan. 
608, 114 P 1052, 34 LRANS 782; 
Himmelwright vy. Baker, 82 Kan, 569, 
AO OME ES 18s 


Mass.—Creedon v. Galvin, 226 
Mass. 140, 115 NE 307. 
Mich.—Faulkner  y. Payne, 191 


Mich. 263, 157 NW 565; Harnau v. 
Haight, 189 Mich. 600, 155 NW 563; 
Matla v. Rapid Motor Vehicle Co., 
160 Mich. 639, 125 NW 708. 
Minn.—Dunkelbeck v. Meyer, 140 
Minn. 283, 167 NW 1034; Daly v. 
Curry, 128 Minn. 449, 151 NW 274. 
Mo.—State v. Watson, 216 Mo. 420, 
115 SW 1011; Ottofy v. Mississippi 
Valley Trust Co., 197 Mo. A. 473, 196 


EVIDENCE 


an animal,®’ or 
automobile;® a 


SW 428; Scholl y. Grayson, 147 Mo. 


A. 652, 127 SW 415; Hough vy. St. 
Louis Car Co., 146 Mo. A. 58, 123 
SW oa 

N. D.—Stone v. Northern Pac, R. 


Co., 29 N. D. 480, 151 NW 36. 
Or.—Weygandt v. Bartle, 88 Or. 
S10: 1 IPS 8i0s Kelly sya Wieaver, 1.7, 
Or, 207) 1507 Pe 16651519 4637 Ann 
Casi917D 611. 
Pa.—Dugan v. Arthurs, 230 Pa. 299, 
79 A 626, 34 LRANS 778. 
Wash.—Hiscock v. Phinney, 81 
Wash. 117, 142 P 461, AnnCas1916E 


1044. 

70. U. S.—Omaha, etc., R. Co. v. 
McKeeman, 250 Fed, 386, 162 CCA 
456. 

Ala.—Kansas City, ete., R. Co. v. 


Crocker, 95 Ala, 412, 11 S 262. 

Colo.—Denver, etc., R. Co. y. Beer, 
60 Colo. 147, 152 P 898. 

Ill. uhry vy. Chicago City R. Co., 
144 Tll. A. 521 [aff 239 Ill. 88 NE 
221]; Reidel v. Chicago, etc., R. Co., 
144 Ill, A. 424 [aff 239 Ill. 362, 88 
NE 254]; Chicago City R. Co. v. 
Rohe, 118 Tll. A. 322. 

lowa.—Wilflin v. Des Moines City 
R. Co., 176 Iowa 642, 156 NW 842 
Kern v. Des Moines City Reo, 141 
Iowa 620, 118 NW 451 


Md. —Baltimore United R.,. etei, ‘Co: 
v. Ward, 113 Md. 649, 77 A 593. 
Mich.—Walter y. Detroit, etc. R. 


Co., 191 Mich. 181, 157 NW 414. 

Mo.,—lLyons vy. Metropolitan St. R. 
Co.,-2538 Mo. 148, 161 SW 726, Ann 
Cas1915B 508; Lcerenzen v. United R. 
Co., 249 Mo. 182, 155 SW 30; Moon v. 
St. Louis Transit Co., 237 Mo. 425, 
141 SW 870, ArrCas1913A 1838; Sluder 
v. St. Louis Transit Co., 189 Mo. 107, 
88 SW 648, 5 LRANS 186; Niehaus 
v. United R. Co., 165 Mo. A. 606, 148 
SW 389; Dalton v. United R. Co., 
1384 Mo. A. 392, 114 SW 561; Hall v. 
St. Louis, etc., R. Co., 124 Mo. A. 661, 
101 SW 1137. 

Nebr.—FPierce v, Lincoln Tract. Co., 
92 Nebr. 797, 189 NW 656; Coffey v. 
Omaha, etc. R. Co., 79 Nebr. 286, 
112 NW 589. 

Pa.—Shaffer v. Coleman, 35 Pa. 
Super. 386. 

Tex.—Beaumont Tract, Co. v. Dil- 
worth, (Civ. A.) 94 SW 352. 

Ws oiansasi (City. eters Ril Co. av. 
Crocker, 95 Ala. 412, 11 S 262; Evans- 
ville, etc., R. Co. v. Crist, 116 Ind. 446, 
19 NE 310, 9 AmSR 865, 2 LRA 450; 
Haworth v. Kansas City Southern R. 
Co., 94 Mo. A. 215, 68 SW 111. 

72. U. S.—Omaha, etc., R. Co. v. 
McKeeman, 250 Fed. 386, 162 CCA 
456; Robinson v. Louisville R. Co., 
112 Fed. 484, 50 CCA 357. 

Ala.—Cedar Creek Store Co. v. 
Stedham, 187 Ala. 622, 65 S 984; 
Montgomery St. R. Co. v. Shanks, 139 
Ala. 489, 37 S 166. 

Ark.—Little Rock Tract., etc., Co. 
v. Hicks, 79 Ark, 248, 96 SW 885; 
Little Rock R., etc., Co. v. Green, 78 
Ark, 129, 93 SW 762. 

Cal—Johnsen vy. Oakland, etc., 
couse ReiCoy ele? YOaleveos, A6opee 

Colo.—Denver, etc., R. Co. v. Beer, 
60 Colo. 147, 152 P 898. 

D. C.— Washington Clty,netes, xix. 
Cooper, 32 App. 550; Metropolitan ise, 
Co: v. Blick, 22 App. 194; HKelaigton, 
ete., R. Co. v., Hunter, 6 App. 287. 

Ga.—Fisher Motor Car Co. v. Sey- 
mour, 9 Ga, A. 465, 71 SE 764. 

Ill—Fuhry v. Chicago City R. Co., 
239 Ill. 548, 88 NE 221; Chicago City 


R. Co. v. Bundy, 210 Ill. 39, 71 NE 
28 [afi V09° THe Ay 631s Potter sive 
O'Donnell, 199 Ill, 119, 64 NE 1026; 


Chicago City R. Co. v. Rohe, 118 IIl. 
A. 322; Chicago City R. Co. v. Hynd- 
shaw, 116 Ill. A. 867; West Chicago 
St. R. Co. v. Dedloff, 92 Ill. A. 547. 
Ind.—Ft. Wayne, etc., Tract. Co. v. 
Miller, 48 Ind. A. 633, 96 


NE 496. 
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ear,’° whether propelled by hand or having elec- 
tricity as its motive power;7? a carriage;”? a dum- 
my engine;™4 a motorcycle;” a railroad train;7® or 


Iowa.—Wilflin v. Des Moines City 
R. Co., 176 Iowa 642, 156 NW 842; 
Watson v. Boone Electric Co., 168 
Iowa 316, 144 NW 350; Payne v. Wa- 
terloo, ete., R. Co., 153 Iowa 445, 133 
NW 781; Kern v. Des Moines City 
R. Co., 141 Iowa 620, 118 NW 451. 

Md.—Baltimore United R., etc., Co. 
v. Mantik, 127 Md. 197, 96 A 261. 


Mich.—Faulkner vy. Payne, i191 
Mich. 263, 157 NW 565; Goodes v. 
Lansing, etc., ‘Tract. 'Co.,- 150 Mich? 


494, 114 NW 338; Mertz v. Detroit 
Higctrie R. Co., 125 Mich. 11, 88 NW 
1036. 

Mo.—Lorenzen v. United R. Co., 249 
Mo. 182, 155 SW 30; Moon vy. St. 
Louis Transit Co., 237 Mo. 425, 141 
SW 870, AnnCas1913A 183; Ellis v. 
Metropolitan SC. Re 1Co:, 234 Mo. 657, 
138 SW 22; Niehaus v. United R, Co., 
165 Mo. A. 606, 148 SW 389; Fledder- 
mana vy. St. Louis Transit Co., 134 
Mo. A. 199, 113 SW 1143. 

Nebr.—Zancanella vy. Omaha, etce., 
R. Co., 93 Nebr. 774, 142 NW _ 1990; 
Pierce v. Lincoln Tract. Co., 92 Nebr. 
797, 1389 NW 656; Coffey v. Omaha, 
etc., R. Co., 79 Nebr. 286, 112 NW 589; 
Mathieson v. Omaha St. R. Co., 3 
pode (Unoff.) 743, 92 NW 639. 

Y.—Fisher y- Union R. Co., 86 
pens Div. 365, 83 NYS 694; Garduhn 
v. Wnion R. Co., 50 App. Div. 602, 
64 NYS 210; Kitay v. Brooklyn, etc., 
R. Co., 23 App. Div. 228,48 NYS 
982; Strauss v. Newburgh Electric 
R. Co., 6 App. Div. 264, 39 NYS 998. 

Oh.—Northern Ohio Tract. Co. v. 
Drown, 28 Oh. Cir. Ct. 735; Griese v. 
Cleveland Hlectric R. Co., 24 Oh. Cir. 
Ct. N. S. 60; Toledo Electric St. R. Co. 
v. Westenhuber, 22 Oh. Cir. Ct. 67, 
12 Oh. Cir. Dec. 22; Cincinnati Tract. 
Co. v. Beebe, 21 Oh. Cir. Ct. N. S. 
513; Cleveland, etc., R. Co. v. Hunter, 
10 Ohx'Cir, Ct N.cS: 564; 


Or.—Macchi vy. Portland R., ete., 
Co., 76 Or. 215, 148 P 72; Oberstock 
van ae hee Re (Co. G8 Or wr oie foe 
1 


Tenn.—Memphis St. R. Co. v. Scan- 
lan®. 1 Penn. .Civ.L As “679 

Wash. —Tecklenburg v. ‘Everett R., 
etc, Co., 59 Wash. 384, 109 P 1026, 
34 LRANS 784; Sears v. Seattle Cons. 
Dee he 'COnP Os Wiasheeaci. | oom OSE 


1081. 

73. Galloway v. Perkins, (Ala.) 73 
S 956; United Breweries Co. v. O’Don- 
nell, 124 Ill, A. 23 [aff 221 Ill. 334, 77 
NE 547]; Creedon v. Galvin, 226 Mass. 
140, 115 NE 307; Brown y. Swanton, 
69 Vt..53,37 A 280. 

74. Highiand Ave., etc., R. Co. v. 
Sampson, 112 Ala, 425, 20 S 566. 

75. Schultz v. Starr, 180 Iowa 
1319, 164 NW 163. 

76. U. S.—Hrie R. Co. v. Weber, 
207 Fed. 293, 125 CCA 37; Rothe v. 
Pennsylvania. Co f195 Fed. 21, 114 
CCA 627. 

Ala.—Louisville, ete., R. Co. v. Ray- 
burn, 73, S 461; Southern R. Co. v. 
Bonner, 141 Ala. 517, 37 S 702; Louis- 
ville, etc., R. Co. v. Stewart, 128 Ala. 
313, 29 S 562; Highland Ave., etc., 
R. Co. v. Sampson, 112 Ala. 425, 20 
S 566; Alabama Great Southern R. 
Conives Mall, 9105. Ala75995 LTS SL76;: 
Kansas City, ete., R. Co. v. Webb, 97 
Ala. 157, 11 S 888; Kansas City, etc., 
R. €o. v. Crocker, 95 Ala, 442, 11 S 
262; Seaboard Air Line R. v. Royy 14 
Ala. A, 202, 69 S 223 [certiorari den 
193 Ala. 679, 69 S 1019]; Spearman v. 
McCrary, 4 Ala. A. 473, 58 S 927. 

Ark.—St. Louis, ete., R.—Co. v. 
Fithian, 106 Ark. 491, 155 SW 88; St. 
Louis, etc., R. Co. v. Brown, 62 Ark. 
254, 35 SW 225. 

Cal. —Kramm vy. Stockton Electric 
R. Co., 22 Cal. A. 737, 136 P 523. 

Colo.—Nichols vy. Chicago, ete., R. 
Co., 44 Colo. 501, 98 P 808; Colorado, 
en RUE COn ws Webb, 36 Colo. 224, 85 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a wagon.” The testimony may relate to the speed 
as compared to other modes of motion,7® 
usually held that it may relate to the 
similar objects or of the same object 
times,’® although a contrary view has 


pressed.®° 

Del.—Evans_ y.- Philadelphia, etce., 
mK Co., 24 Del. 562, 77. A 83i. 

D. C.—Eckington, etc., R. Co. v. 


Hunter, 6 App. 287. 

Fla.—Seaboard Air Line R. Co. v. 
Smith, 53 Fla. 375, 43 S 235; Louis- 
walle; etc, aR. Cou iva ones, 50) Mla: 
225, 39 S 485. 

Ga.—Atlanta, etc., R. Co. v. Strick- 
land, 116 Ga. 439, 42 SE 864; Ball v. 
Mabry, 91 Ga. 781, 18 SE 64. 


1ll.— Chicago, etc., R. Co. v. Gun-| 


derson, 174 lll. 495, 51 NE 708; Illi- 
rois Cent. R. Co. v. Ashline, 171 I11. 
313, 49 NE 521; Chicago, etc., R. Co. 
v. Johnson, 103 Ill. 512; Pennsylvania 
Co. v. Conlan, 101 Ill. 93; Johnson v. 
Coey, 142 Ill. A. 147 [aff 237 Ill. 88, 
86 NE 678, 21 LRANS 81]. 
Ind.—Louisville, ete, R. Co. v. 
Hendricks, 128 Ind. 462, 28 NE 58; 
Lake Erie, etc., R. Co. v. Moore, 51 
Ind. A. 110, 97 NE 203. 
Iowa.—Powers v. Iowa Cent. R. Co., 
157 Iowa 347, 136 NW 1049; Ressler 
v. Wabash R. Co., 152 Iowa 449, 132 
NW 827; Gregory v. Wabash R. Co., 
126 Iowa 230, 101 NW 761; Cronk v. 
Wabash R. Co., 123 Iowa 349, 98 NW 
884; Pence v. Chicago, etc., 
79 Iowa 389, 44 NW 686. 
Kan.—Atchison, etc., R. Co. v. Hol- 
loway, 71 Kan. 1, §0 P 31, 114 AmSR 
462; Missouri Pac. R. Co. v. Hilde- 
brand, 52 Kan. 284, 34 P 738; State 


v. Folwell, 14 Kan. 105. 
Ky.—Louisville, ete, R. Co. v. 
Stewart, 131 Ky. 665, 115 SW 775; 


Illinois. Cent. R. Co. v. France, 130 
Ky. 26, 112 SW 929; Louisville, etc., 
R. Co. v. Ramsey, 3 KyL 385; Louis- 
ville, etc., R. Co. v. Ramsey, 11 Ky. 
Op. 274 

La.—Harvey v. Louisiana Western 
R. Co., 114 La. 1065, 38 S 859. 

Mass.—Com,. vy. Malone, 114 Mass. 
295. 

Mich.—Garran v. Michigan Cent. R. 
Co., 144 Mich. 26, 107 NW 284; Line 
v. Grand Rapids, etc. R. Co., 143 
Mich. 163, 106 NW 719; Thomas v. 
Chicago, etc., R. Cog 86 Mich. 496, 
49 NW 547; Guggenheim v. Lake 
Shore, etc., R. Co., 66 Mich. 150, 33 
NW 161; Detroit, etc., R. Co. v. Van 
Steinburg, 17 Mich. 99. 

Minn.—Zenner vy. Great Northern 
Ree Cog. 135) Minn 37,5159. N We 2.0845 
Beecroft v. Great Northern R. Co., 
134 Minn. 86, 158 NW 800. 

Mo.—Stotler v. Chicago, etc. R. 
Co., 200 Mo. 107, 98 SW 509; Walsh 
v. Missouri Pac. R. Co., 102 Mo. 582, 
14 SW 873, 15 SW 757; Potter v. St. 
Louis, ete., R. Co., 136 Mo. A. 125, 
117 SW 593; Donaldson v. Missouri 
Pac. R. Co., 128 Mo. A. 245, 107 SW 
36; Covell v. Wabash R. Co., 82 Mo. 
A. 180. 

Nebr.—Union Pac. R. Co. v. Ru- 
zicka, 65 Nebr. 621, 91 NW 543; Chi- 
cago, etc., R. Co. v. Clark, 26 Nebr. 
645, 42 NW 703. 

Nev.—Sherman v. Southern Pac. 
Co., 38 Nev. 385, 111 P 416, 423, 115 
P 909, AnnCas1914A 287 [quot Cyc]. 

N. H.—Stone v. Boston, etc., R. Co., 
W200 IN. 39206)" 55 A359 Nutter fv. 
Boston, etc., R. Co., 60 N. H. 483. 

N. Y.—Flanagan v. New York Cent., 
tC. cm, (Cow 17 SNE 2 Yeeoo Ly Gol UNE 
1108 [aff 70 App. Div. 505, 75 NYS 
225]; Waldele v. New York Cent., 
ete., R. Co., 4 App. Div. 549, 38 NYS 
1009; Scully v. New York, etc. R. 


‘Co., 80 Hun 197, 30 NYS 61 [aff 151 


W. Y. 672 mem, 46 NE 1151 mem]; 
Northrup v. New York, etc., R. Co., 
37 Hun 295. 

N. D.—Stone v. Northern Pac. R. 
Co., 29 N. D. 480, 151 NW_ 36. 

Oh.—Baltimore, etc., R. Co. v. Van 
Horn, 21~Oh. Cir. Ct. 337, 12 Oh. Cir. 
Dec. 106; Baltimore, ete. R. Co. v. 


ia. Com | 


EVIDENCE 


and it is 
speed of 
at other 
been ex- 


Form of statement. 
witness as to spéed should state his opinion in 
miles per hour,®? although he may do so;%? but he 
may apply other standards than distance traversed 
as related to time, as that of safety.% 


[22C.J.] 569 


It ‘is not necessary that a 


Witnesses 


have been permitted to characterize a rate of speed 


Stoltz, 18 Oh. Cir. Ct. 93, 9 Oh. Cir. 
Dec. 638; Ashtabula Rapid Transit 
rae v. Dagenbach, 11 Oh. Cir. Dec. 
Okl.—Atchison, R. FE 4 
Miles, 170 P 896. <a iG 
Pa,—Bracken y. Pennsylvania R. 
Co., 222 Pa. 410, 71 A 926, 34 LRANS 
790; Barre v. Reading City Pass. R. 
Co., 155 Pa. 170, 26 A. 99, 
Tex.—Galveston, ete, R. Co. v. 
Wesch, 85 Tex. 593, 22 SW 957; Mis- 
souri, etc., R. Co. v. Pettit, 54 Tex. 
Civ. A. 358, 117 SW 894; Gulf, ete.; 
Rai Cov. Bell, 24 Mex. Give sA¢ 579, 58 
SW 614; Galveston, ete., R. Co. v. 
Huebner, (Civ. A.) 42 SW 1021; Gal- 
veston, etc., R. Co. v. Sullivan, (Civ. 
A.) 42 SW 568; Campbell v. Warner, 
(Civ. A.) 24 SW 703. 
Utah.—Johnson v. Union Pac. R. 
Co., 35 Utah 285, 297, 100 P 390 [cit 
Cyc]; Chipman v. Union Pac. R. Co.,, 
12 Utah 68, 41 P 562. 
Va:-—Norfolk, ete, R. Co. -v. 
ner,..100) Vaw 379, 41SE) 72s 
Wash.—Sears v. Seattle Cons. St. 
Re Cos (6) Washy 227,033 P4389, 1081, 
W. Va.—McVey v. Chesapeake, etc., 
Ri Co., 46 W. Va. 111, 32 SH 1012) 
Wis.—Ward v. Chicago, etc., R. Co., 
85 Wis. 601, 55 NW 771. 
[a] One who was in the direct line 
of approach of a train may state its 
speed. Louisville, etc., R. Co. v. Ray- 


ete 


Tan- 


burn, (Ala.) 73 S 461. 
[b] Special skill (1) in railroad 
matters is not required. Robinson 


v. Louisville R. Co., 112 Fed. 484, 50 
CCA 357; Stoner v. Boston, etc., R. 
Co, 72 N. H. 206,,55 A 359; Atchison; 
ete., R. Co. v. Miles, (Okl.) 170 P 896. 
(2) Persons with railroad experience 
are prima facie qualified. Brown v. 
Rosedale St. R. Co., (Tex. A.) 15 SW 
120. (38) But it cannot be ruled as a 
matter of law that a railroad man’s 
opinion is entitled to greater weight 
than that of another witness. Louis- 
vile: Cte, wiv. Cosy. Gobin} 52)aF IIA. 

[ec] A witness is not excluded be- 
cause: (1) He does not know the 
number of rods or feet which consti- 
tute a mile. Ward v. Chicago, etc., 
R. Co., 85 Wis. 601, 55 NW 771. (2) 
He characterizes his estimate as a 
“euess.” Louisville, ete, R. Co. v. 
Orr) aia Alaa SORT Gi Sion ao) ere: 
can state merely that the train was 
going fast or slow, and cannot tell 
how fast or slow it was going. Illi- 
nois Cent. R. Co. v. Ashline, 171 Ill. 
313, 49 NE 521. 


[d] An estimate from the force 
of a collision is not admissible. 
Northern Pac. R. Co. Hayes, 87 


v. 

Fed. 129, 30 CCA 576; Cleveland Elec- 
trie2 Ry Conve Boltz, 16 /OhmCimn CtaN.- 
S. 383. 

77. Lorenzen v. United R. Co., 249 
Mo, 1325 155 Sw "30. 

7e.r = Kansas City, Pete: AR. Conny. 
Crocker, 95 Ala. 412, 11 S 262; Peo. 
v. Lloyd, 178 Ill. A. 66; Schultz v. 
Starr, 180 Iowa 1319, 164 NW 163. 

[a] Thus the speed of a car as 
compared to the speed with which a 
man could walk may be stated. Kan- 
sas City, ete., R. Co. v. Crocker, 95 
Ala.’ 412))11 (S'262° 

79. Ark.—Little Rock R., etc., Co. 
v. Green, 78 Ark. 129, 93 SW 752. 

Ga.—Ball v. Mabry, 91 Ga. 781, 18 
SE 64. 

Iil.—Book v. Aschenbrenner, 165 
Ill. A. 23 (dictum). 

Ind.—American Motor Car Co. v. 
Robbins, 181 Ind. 417, 103 NE 641. 


Iowa.—Neidy v. Littlejohn, 146 
Iowa 355, 125 NW 198. 
Kan.—Miller v. Jenness, 84 Kan. 


608, 114 P 1052, 34 LRANS 782; Him- 
melwright v. Baker, 82 Kan. 569, 109 


Pihis: 

Mich.—Walter vy. Detroit, etc., R. 
Co., 191 Mich. 181, 157 NW 414; Matla 
v. Rapid Motor Vehicle Co., 160 Mich. 
639, 125 NW 708; Mertz v. Detroit 
Electric R. Co., 125 Mich. 11, 83 NW 
1036; Guggenheim v. Lake Shore, ete., 
R. Co., 66 Mich. 150, 33 NW 161. 

Minn.—Daly v. Curry, 128 Minn. 
449, 151 NW 274. 

Mo.—State v. Watson, 216 Mo. 420, 
115 SW 1011; Niehaus v. United R. 
Co., 165 Mo. A. 606, 148 SW 389; 
Scholl v. Grayson, 147 Mo. A. 652, 
127 SW 415; Hough vy. St. Louis Car 
Co., 146 Mo. A. 58, 123 SW 83. 

Oh.—Toledo St. R. Co. v. Westen- 
huper220Oh.. Cir.vCt. 1677 228Ohs Cir: 
Dec. 22. 

Or.—Macchi v. Portland R., 
Co, 76. Ox. 25,9843 Be 72k 

Pa.—Dugan vy. Arthurs, 230 Pa. 299, 
79 A 626, 34 LRANS 778; Braeken v. 
Pennsylvania R. Co., 222 Pa. 410, 71 
A 926, 34 LRANS 790. 

80. Citizens’ St. R. Co. v. Spahr, 
7 Ind. A. 28, 33 NE 446; Seager v. 
Foster, (lowa) 169 NW 681. 

[a] MDllustrations.—(1) Where a 
witness testified that the automobile 
he was riding in wasS moving at a 
speed of fifteen miles per hour, an 
objection to a question whether an- 
other automobile with which it col- 
lided was “going faster’? was proper- 
ly sustained as calling for a conclu- 
Sion arrived at by comparing the 
speed of the two cars. Seager v. 
Foster, (Iowa) 169 NW 681. (2) 
“There was no error in refusing to 
allow appellant to prove that it ‘was 
not the custom, and people were not 
in the habit of trying, to get on cars 
at the rate of speed that car was 
going. To answer this question in- 
volved a comparison in the mind of 
the witness of the relative speed of 
cars on different occasions, and it 
called, not for a fact, but for a con- 
clusion. The jury were entitled to 
the facts, leaving them to determine 
whether the speed on the different 
occasions was the same.” Citizens’ 
St. R, Co. v. Spahr, 7 Ind. A. 23, 33 
NE 446, 448. 

81. Overtoom vy. Chicago, etc., R. 
Co., 181 Ill. 323, 327, 54 NE 898 [rev 
80 Ill. A. 515]; Payne v. Waterloo, 
ete, R. Co., 153 Iowa 445, 133 NW 
781. 
“A witness might know and truth- 
fully say that a train was running 
fast or slow and yet be unable to 
state the speed in miles per hour, 
and such inability would not render 
his testimony of no value, or incom- 
petent upon the question of speed.” 
Overtoom vy. Chicago, etc. R. Co., 
supra. 

[a] Reason for rule—‘The opin- 
ion of a witness in such a case is a 
mere approximation in any event. 
The witness who attempts to be spe- 
cific and exact as to such rate of 
speed is often more to be distrusted 
than one who speaks in more general 
terms.’ Payne v. Waterloo, etce., R. 
Co., 153 Iowa 445, 454, 133 NW 781. 

82. Ill.—HEckels v. Muttschall, 230 
Ill. 462, 82 NE 872. 


etc., 


Iowa.—Livingstone v. Dole, 167 
NwW 639. 

Ky.—lIllinois Cent. R. Co. v. France, 
130 Ky. 26, 112 SW 929. 

Mass.—Creedon_ v. Galvin, 226 
Mass. 140, 115 NE 307. 

Tex.—Galveston, ete, R. Co. v. 
Harling, (Civ. A.) 208 SW 207. 

83. Livingstone v. Dole, (Iowa) 


167 NW 639; Louisville, etc., R. Co. v. 
Ramsey, 11 Ky. Op. 274; Hamilton v. 
Rich Hill Coal Min. Co., 108 Mo. 364, 
18 SW 977; Houston City St. R. Co. 
v. Richart, (Tex. Civ. A.) 27 SW 918. 
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as dangerous,** fair speed,®® fast,8¢ full speed,’? 
high,°* just running,®® pretty fast, 90 pretty good 
swift, °° unusual,®® 
On the other "hand, 
should not be allowed to 


rate,*! rapid,°? reckless,°* slow,°* 
usual,®* or very fast.°® 
been held that a witness 


testify that a vehicle was traveling 
speed,’’®? ‘‘as fast as it could,’’? or 
a man running,’’? or that its speed was unreason- 


84. Lockhart v. Litchtenthaler, 46 
Paves 1514 But compare Alabama 
Great Southern R. Co. v. Hall, 105 
Ala. 599, 606, 17 S 176 (‘“‘We are of 
opinion that the court erred in al- 
lowing non-expert testimony to be 
introduced to show that the rate of 
speed was dangerous. These non- 
expert witnesses were no more com- 
petent to draw such a conclusion 
than the jurors. They should not 
have been permitted to substitute 
their conclusions for those the jury 
ought to draw’’). 

85. Heidenreich v. Bremmer, 176 
Av -230! faff 220 T1l. .439,.103- NE 
275]. 

86. Ark.—Bowen v. State, 100 Ark. 
232, 140 SW 28. 

Iil.—Illinois Cent. R. Co. v. Ash- 
line, 171 Ill. 313, 49 NE 521. 

lowa.—Schultz v. Starr, 180 lowa 
1319, 164 NW 168; Kern v. Des 
Moines City R. Co., 141 Iowa 620, 118 
NW 451. 

N. Y.—Parsons v. Syracuse, etc., 
Re Coes, AppesDivei46iails INYS 
1058; Ehrmann y. Nassau Blectric R. 
Co., 23 App. Div. 21, 48 NYS 379. 

Pa.—Warruna Vv. Dick, 261 Pa. 602, 
104 A 749. 

Tex.—Galveston, etc, R. Co. v. 
Huebner, (Civ. A.) 42 SW 1021. , 

{a] Mllustrations.—(1) ‘The horses 
were running fast.” Heidenreich v. 
Bremner, 176 Ill. A. 230 [aff 260 Ill. 
439, 103 NE 275]. (2) “Going a lit- 
tle fast,” “going pretty fast,” “going 
fast.” Harm v. Chicago City R. Co., 
T8770 TVA eel 

[b] Showing ideas of witness.— 
A question as to whether an auto- 
mobile was going ‘fast or slow’ is 
properly excluded where the witness’ 
idea as to what fast or slow driving 
means does not appear. Seager v. 
(lowa) 169 NW 681. 

Not fast—A witness may 
state that a given rate of speed is 
not fast. Texas, etc., R. Co. v. Crock- 
ett, 27 Tex. Civ. A. 468, 66 SW 114. 

[a] A contrary view has been as- 
serted. Casey v. Chicago City R. Co., 
191 Ill. A. 474 (testimony that a car 
“was going in a hurry,” ‘was going 
fast,” is insufficient to convey any 
definite idea of its speed, when not 
stated in comparison with the ordi- 
nary rate of speed, or some definite 
standard); Warruna v. Dick, 261 Pa. 
602, 605, 104 A 749 (proper to ex- 
clude a statement whether an auto- 
mobile was traveling ‘fast or slow” 
for the reason that ‘one may call a 
thing fast which another mai: would 
call slow’’). 

87. Chicago City R. Co. v. Mc- 
Donough, 125 Tll. A. 223 [aff 221 Ill. 
69, 77 NE 577]; United Breweries Co. 
v. O’Donnell, 124 Ill. A. 24 [aff 221 Ill. 
335, 77 NE 547]; Beaumont Tract. Co. 
ee A ee (Tex. Civ. A.) 94 SW 
3 


88. Black v. Burlington, ete. R. 
Co., 38 Iowa 515; Parsons v. Syra- 
cuse, etc., R. Co., 133 App. Div. 461, 
117 NYS 1058; Sears v. Seattle Cons. 
St. BR. Co., 6 Wash!*#227; 33 Pw3s9! 
1081. 

[a] Too high to stop.—Sears v. 
Seattle Cons. St. R. Co., 6 Wash. 227, 
33 P 389, 1081. 


89. Heidenreich v. Bremner, 176 
Til. A. 230 [aff 260 Ill. A. 439, 103 
NE 275]. 

90. Heidenreich vy. Bremner, 176 
Ill. A. 230 [aff 260 Ill. 439, 103 NE 
275]; McLaughlin v. Griffin, 155 
Iowa 302, 135 NW 1107. 

91. Whittle ‘Rock’ Retest! Co: * v2 


EVIDENCE 


able.’ 


it has be execluded.* 


‘fat a terrible 
“as fast as 


Green, 78 Ark. 129, 98 SW 752. 

92. Harm vy. Chicago City R. Cox 
187 Ill, A. 71 (“Progressing very rap- 
idly’). 

93. Sherman v. Southern Pac. Co., 

Ney. ‘386, 111. P 416; .423,-715.0P 
909, AnnCas1914A 287 [quot Cyc]; 
Galveston, etce., R. Co. v. Wesch, 
(Tex. Civ. A.) 21 SW 62. 

94. Livingstone v. Dole, 
167 NW 689; Schultz v. Starr, 
Iowa 1319, 164 NW 163. 

95. Harm v. Chicago City R. Co., 
187 Ill. A. 71 (“going kind of swift’’). 

96. Johnsen v. Oakland, etc., Elec- 
tric’ TRCo.127 F Cal? 608,0260) Pp 170; 
Niehaus v. United R. Co., 165 Mo. A. 
606, 148 SW 389; Macchi v. Portland 
Re, ete) Conii6 Or. 215,148 Pia, 174 
[cit Cyc]; Blue v. Portland R., etce., 
Co., 60 Or. 122, 117 P 1094; Galves- 
ton, etc., R. Co. v. Duelm, (Tex. Civ. 
A.) 23 SW 596. 

97,  uittle GRock JR. vete.,,7 Co. vs 
Green, 78 Ark. 129,,93 SW 752. 

98. Ala.—Montgomery Sti Baio; 
v. Shanks, 139 Ala. 489, 37 S 166, 

Cal .—Johnsen v. Oakland, etc., 
pe Ra ,CoyneZs- Calin 608, 1604 P 

aU. 

Ill—Overtoom v. Chicago, etc., R. 
Co., 181 Ill. 328, 54 NE 898 [rev 80 
Ill. A. 515]; Heidenreich v. Bremner, 


(Iowa) 
180 


176 Ill. A. 230 [aff 260 Ill. 439, 103 
NE 2765]. 
T’ex,—Galveston, ete, R. Co. v. 


(Civ. A,) 42 SW 1021. 
ete, (Rs Co, 


Huebner, 
Vt.—Parker v. Boston, 
84 Vt. 329, 79 A 865. 

99. Chicago iCity, Ri Ge. ‘v., Wall, 
93 Ill. A. 411 (this furnishes no meas- 
ure except the judgment of the wit- 
ness). 

1. Pfeiffer v. Chicago City R. Co., 

96 Ill A. 10 (this was beyond the 
realm of common observation and 
required a_ skilled oarEue But 
compare Illinois Cent. R. 
France, 130 Ky. 26, 112 SW 929 seve 
ing that witnesses, without qualify- 
ing as experts, may testify that a 
train ran as fast as it could to stay 
on the tracks, and from fifty to sixty 
miles an hour). 

2. Livingston v. Dole, (Iowa) 167 
NW 639, 641 (“There is no standard 
of running speed for man. One may 
denominate ‘running’ as little if any 
faster than a person ordinarily walks, 
while others may refer thereby to 
the high speed of the trained athlete. 
The gait contemplated by the ques- 
tion was not disclosed, and an an- 
swer thereto such as called for would 
have thrown no light on the issue as 
to the speed of the automobile’’). 

8. Colebank v. Standard Garage 
Co., 75 W. Va. 389, 84 SEH 1051. 

4. Beaucage v. Mercer, 206 Mass. 
Ape 92 wo 774, 188 AmSR 401. 

We Pennsylvania 
Co” 1:95 rod. 21, 114 ‘CCA 627; Por- 
ter v. Buckley, 147 Fed. 140, 78 CCA 
138; Robinson v. Louisville R. Co., 
112 Fed. 484, 50 CCA 357. 

Ala.—Cedar Creek Store Co. v. 
Stedham, 187 Ala. 622, 65 S 984; 
Louisville, ete, R. Co. v. Stewart, 
L278 \Alay (33, /29. Se562: Louisville, 
etc., R. Co. v. Orr, 121 Ala. 489, 26 S 
385; Spearman v. McCrary, 4 Ala. A. 
473, 58 S 927 [certiorari den 177 Ala. 
672, 58 S 1038]. 

Ark.—Little Rock Tract., ete., Co. 
v. Hicks, 79 Ark. 248, 96 SW 385. 

Cal.—Kramm v. Stockton Plectric 


R. Go. 22°Cals ALMi73iie LSi6k (Pepe se 
Colo.—Colorado, ete, R. Co. v. 
Webb, 36 Colo. 224, 85 P 683. 


Conn.—Wolfe v. Ives, 83 Conn. 174, 
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So also testimony that one was ‘‘concerned’’ 
or frightened by the speed of a vehicle furnishes no 
reliable guide as to the rate of speed and should 


Qualification of witness. While a witness testify- 
ing as to the speed of a moving object need not. 
have special skill or the training of an expert,® it 
must be made to appear that he is able to estimate 


76 A 526, 19 AnnCas 752. 

Del.—Price v. C. Warner Co., lig 
Del. 462, 42 A 699. 

D. C.—Metropolitan R. Co. v. Blick, 
22 App. 194; Eckington, etc., R. Co. v. 
Hunter, 6 App. 287. 

Ga.—Atlanta, etc., R. Co. v. Strick- 
land, 116 Ga. 439, 42 SE 864; Fisher 
Motor Car Co. v. Seymour, 9 Ga. A. 
465, 71 SE 764. . 

Ill.—Chicago City R. Co. v. Bundy, 
21.0 Ii 39% FINE 287 [ath 109 eT latAs 
637]; Illinois Cent. R. Co. v. Ashline, 
171 Ill. 313, 49.NE 521; Reidel v. Chi- 
cago, etc., R. Co., 144 Ill. A. 424 [aff 
239 Ill. 362, 88 NE 254]; Johnson v. 
Coey, 142 Ill. A. 147 [aff 237 Ill. 88; 
86 NE 678, 21 LRANS 81]; West Chi- 
cago St. R. Co. v. Dedloff, 92 Ill. A. 547. 

Ind.—Louisville, ete, R. Co. w 
Jones, 108 Ind. 551, 9 NE 476; Rump 
v. Woods, 50 Ind. A. 347, 98 NE 369; 
Ft. Wayne, ete., Tract. Co. v. Miller, 
48 Ind. A. 633, 96‘NE 496. 

Iowa.—Livingstone yv. Dole, 167 
NW 639; Wilflin v. Des Moines City 
R. Co., 176 Iowa 642, 156 NW 842; 
McLaughlin vy. Griffin, 155 Iowa 302, 
135 NW 1107; Payne v. Waterloo, etce., 
R. Co., 153 Iowa 445, 133 NW 781; 
Ressler v. Wabash R. Co., 152 lowa 
449, 1832 NW 827; Cronk v. Wabash 
R. Co., 123 Iowa 349, 98 NW 884. 

Kan.—Miller v. Jenness, 84 Kan. 
608, 114 P 1052, 34 LRANS 782; Atchi- 
son, etc., R. Co. v. Holloway, 71 Kan. 
1, 80 P 31, 114 AmSR 462. 

Ky.—TIllinois Cent. R. Co. vu. 
France, 130 Ky. 26, 112 SW 929; 
Louisville, etc., R. Co. v. Ramsey, 3 
KyL 385; Louisville, ete., R. Co. v. 
Ramsey, 11 Ky. Op. 274. 

La.—Harvey v. Louisiana Western 
R. Co., 114 La. 1065, 38 S 859. 

Mich.—Thomas v. Chicago, ete., R. 
Co., 86 Mich. 496, 49 NW 547; De- 
troit, etc., R. Co. v. Van Steinburg, 
17 Mich. 99. 

Minn.—Dunkelbeck v. Meyer, 140 
Minn. 283, 167 NW 1034; Beecroft v. 
Great Northern R. Co., 134 Minn. 86, 
158 NW 800. 

Mo.—Moon vy. St. Louis Transit Co., 
237 Mo. 425, 141 SW 870, AnnCas1913 
A 183; State v. Watson, 216 Mo. 
420, t15 SW 1011; Stotler v. Chicago, 
etes. Be Goin, 200 Mo. 107, 98 SW 509; 
Beier v. St. Louis Transit Cox; 197 
Mo. .215, 94 SW 876; Sluder v. St. 
Louis Transit Co., 189 "Mo. 107, 88 SW 
648, 5 LRANS 186; Donaldson v. Mis- 
souri: PacoiRi Cory 128 Mo. "A: 2455107 
SW 36; Hall v. St. Louis, etc., R. Co., 
124 Mo. A, 661, 101 SW 1137; Aston 
v. St. Louis Transit Co., 105 Mo. A. 
226, 79 SW 999. 

Nebr.—Chicago, ete. R. Co. 
Clark, 26 Nebr. 645, 42 NW 703. 

Nev.—Sherman y. Southern Pac. 
Co., 33 Nev. 385, 111 P 416, 115 P 
$09, AnnCasi914A 28s 

N. Y.—Flanagan v. New York Cent., 
etc., R. Co., 70 App. Div. 505, 75 NYS 
225. [aff 173 N. Y. 681 mem, 66 NE 
1108 mem]; Ehrmann v. Nassau Elec- 
tric) RisCo., 23 App. { Div7r 21, 48- NV 
379; Waldele v. New York Cent., ete., 
184, Co., 4 App. Div. 549, 38 NYS 1009: 
Scully’ v. New York, etc., 2 Co., 80 
Hun 197, 30 NYS 61 [aff 151_N. Y. 672 
mem, 46 NE 1151 mem]. 

Oh.—Toledo St. R. Co. v. Westen- 
huber, 22 Oh, Cir..Ct. 67; 12 Oh. Cir: 


Vv. 


Dec. 22; Baltimore, etc., Ri Co. vx 
Van Horn, 21°Oh. Cir7Ctr337a 127 Ohe 
Cir. Dec. 106. 

Okl.—Atchison, ete, R. Co. y: 


Miles, 170 P 896. 
Or.—Weygandt v. Bartle, 
Si07 L171 cP) 687. 


88 Or. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 


speed,® unless his statement is based on accurate 
knowledge rather than on an estimate.’ 


. Pa.—Dugan v. Arthurs, 230 Pa. 299, 
79 A 626, 34 LRANS 778. 
Tex.—Galveston, etc. R. Co. v. 
Huebner, (Civ. A.) 42 SW 1021; Texas, 
etc., R. Co. v. Crockett, 27 Tex. Ciy; 
A. 463, 66 SW 114. 
Wash.—Hiscock yv. Phinney, 81 
hyper 117, 142 P 461, AnnCas1915E 
“The court should have allowed 
the witnesses to testify to their opin- 
ions regarding the rate of speed at 
which the car was moving. It was 
not a question for experts. No tech- 
nical knowledge was required for 
such an opinion. The experience the 
witnesses had had in observing the 
speed of passing objects would go to 
the weight of the testimony not to its 


admissibility.” Robinson vy. Louis- 
ville R. Co., 112 Fed. 484, 487, 50 
CCA 357. 


“Any intelligent man, who has been 
accustomed to observe moving ob- 
jects, would be able to express an 
opinion of some value upon it, the 
first time he ever saw a train in mo- 
tion. The opinion might not be so 
accurate and reliable as that of one 
who had been accustomed to observe, 
with time-piece in hand, the motion 
of an object of such size and mo- 
mentum; but this would only go to 
the weight of the testimony, and not 
to its admissibility.’”’ Detroit, etc., R. 
Co. v. Van Steinburg, 17 Mich. 99, 104. 

[a] “Sound mind and judgment” 
(1) have been suggested as require- 
ments. Chicago, etc., R. Co. v. Clark, 
26 Nebr. 645, 42 NW 703. (2) Any 
person of sound mind and judgment, 
who has observed trains running and 
has an opinion thereon based upon 
seeing the train at the time in ques- 
tion, may testify as to the train’s 
speed. Nichols v. Chicago, etc, R. 
Co., 44 Colo. 501, 98 P 808. : 

{[b] One who has timed trains is 
a competent witness. Thomas v. 
Chicago, etc., R. Co., 86 Mich. 496, 49 
NW 547. 

{c] “The rate of speed of an au- 
tomobile (1) on a public highway is 
a matter of which the people gener- 
ally in this country have some knowl- 
edge. It is not a matter exclusively 
of expert knowledge or skill. Where 
the rate of speed of such a vehicle 
is material in an action, any person 
of ordinary ability and means of ob- 
servation who may have observed the 
vehicle may give his estimate as to 
the rate of speed at which it was 
moving.” Miller v. Jenness, 84 Kan. 
608, 114 P 1052, 34 LRANS 782, (2) 
“A witness for the respondent, Ar- 
thur Bond, testified that the respond- 
ent’s car passed him in the block 
where the collision occurred; that the 
car appeared to be in the center of 
the street; that he observed the speed 
of the machine; that he has seen 
many automobiles in motion, and 
that in his opinion the car was not 
going more than nine miles an hour. 
On cross-examination, he testified 
that he had never owned or operated 
an automobile, and that he had never 
made tests of speed or distance tray- 
eled by an automobile in a given 
space of time. It is contended that 
the court erred in refusing to strike 
the testimony of the witness as to 
the rate of speed, upon the appel- 
lant’s motion. It is argued that the 
testimony was inadmissible ‘unless 
the witness was thoroughly qualified 
as an expert and his observation was 
such as to justify him in forming an 
opinion.’ No authorities are cited in 
support of the contention. We think 
the testimony was competent. Its 
weight, of course, was for the jury.” 
Hiscock v. Phinney, 81 Wash. 117, 


124, 142 P 461, AnnCas1916E 1044. 
(3) “A person of ordinary intelli- 
gence, having opportunity for ob- 


servation, is competent to testify as 
to the speed at which an automobile 
is being operated at a given time. 
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Shimoda v. Bundy, 24 Cal. A, 675, 678, 
142 P 109. (4) An adult of reason- 
able intelligence and ordinary experi- 
ence who observed the passing of an 
automobile just before an accident 
occurred is presumptively capable, 
without proof of further qualifica- 
tion, to give his opinion as to the 
speed of the automobile. Wolfe v. 
Ives, 83 Conn. 174, 76 A 526, 19 Aun 
Cas’ 752. 

6 Kramm vy. Stockton Electric R. 
Co., 22 Cal. A. 737, 136 P 523; Liv- 
ingstone v. Dole, (lowa) 167 NW 
639; McCreery v. United R. Co., 221 
Mo. 18, 120 SW 24. 

{a] Testimony showing ability.— 
(1) Where a witness testified as to 
the speed of a street car when it 
struck deceased, he was properly per- 
mitted to state that he had owned, 
and then owned, race horses, and was 
accustomed to observe the time with- 
in which horses attached to vehicles 
would cover certain distances. 
Kramm vy. Stockton Electric R. Co., 
22) Cal. AL 137, 136 P3235, (2), One 
whose knowledge of speed is based 
on that of horses is not a competent 
witness to estimate speed of a hand 
car. Mott v. Detroit, etc., R. Co., 120 
Mieb a 2ige 179) INWins: 

[b] A witness who declares his 
inability to form an opinion as to 
the speed of a street car, should not 
be told that he may guess the speed. 
McCreery v. United R. Co., 221 Mo. 
18, 120 SW 24. 

7. Livingstone y. Dole, (Iowa) 167 
NW 639, 642 (witness who was riding 
in an automobile, but who disclaimed 
ability to estimate speed, was prop- 
erly allowed to state that it was go- 
ing “slowly,” where he added “I 
looked down to the speedometer... 
and it was running between six and 
seven miles an hour,” for the latter 
statement showed that the witness 
“spoke from observing the speedom- 
eter rather than his own judgment 
in the matter’’). 

8. Cal.—Johnsen v. Oakland, etce., 
Electric R. Co., 127 Cal. 608, 60 P 170. 

Ill—MeEniry vy. Tri-City R. Co., 
27 Seti AS 525 

Ind.—Rump v. Woods, 50 Ind. A. 
347, 98 NE 369. 


Ky.—Louisville, ete, R. Co. v. 
Stewart, 131 Ky. 665, 115 SW 775. 
Mich.—Faulkner vy. Payne, 191 


Mich. 263, 157 NW 565; Line v. Grand 
Rapids, etc., R. Co., 143 Mich. 1638, 
106 NW 719; Wright v. Crane, 142 
Mich. 508, 106 NW 71. 

Minn.—Beecroft v. Great North- 
ern R. Co., 134 Minn, 86, 158 NW 800. 

Mo.—Tinkle v. St. Louis, ete. R. 
Co., 212 Mo, 445, 110 SW 1086; Muth 
vy. St. Louis, etc., R. Co., 87 Mo. A. 422. 

Oh.—Griese v. Cleveland Electric 
wi Con n24 OhsGir.. Ck. N.S. 560; 

Okl.—Chicago, etc., R. Co. v. Bar- 
ton, 159 P 250: 

Or.—Weygandt v. Bartle, 88 Or. 
310, 171 P 587. 

Pa.—Warruna v. Dick, 261 Pa. 602, 
104 A 749. 

R. I.—Verrone v. Rhode Island 
Suburban R..Co., 27 R. I. 370, 62 A 
512, 114 AmSR 41. 

Tex.—Galveston, ete. R. C 
Wesch, (Civ. A.) 21 SW 62 [aff 
A.) 21 SW 1014]. 

Wash.—Cook v. Stimson Mill Co., 41 
Wash. 314, 83 P 419. 

{a] Sufficient opportunity.—(1) 
“It appears here that not only did 
plaintiff see the automobile before it 
struck him and had time to turn the 
handle-bars so as to change his 
course, but saw and estimated its 
speed while running a distance of 
half a block to Burlington Avenue. 
In the case of Himmelwright v. Bak- 
er, 82 Kan. 569, 109 P 178, the plain- 
tiff testified that the car was ten or 
fifteen feet from him when he first 
saw it and was running so fast that, 
although he made an effort, he had 
no time to get away from it. He was 


Vv 


oO. A 
(Civ. 


— 


[22C.J.] 571 


also be shown that the witness had adequate facili- 
ties for observation,’ and improved them,’ although 


then asked at what rate of speed it 
was running, and answered that it 
was fifteen miles an hour. This an- 
Swer was stricken out on the ground 
that it appeared he did not have suf- 
ficient opportunity to form an opin- 
ion on the question of speed. The 
court held the ruling to be error. A 
mathematical calculation shows that 
if the automobile was running twenty 
miles an hour, it would have re- 
quired one-half second to cover fif- 
teen feet. If running at forty mfles 
per hour, as claimed by plaintiff, it 
would have covered thirty feet in 
the same length of time. The opin- 
ion or estimate of the witness as to 
the rate of speed at which the auto- 
mobile was being propelled at the 
time of the collision might, by rea- 
son of his lack of opportunity to 
judge thereof, be entitled to little 
value, but this merely goes to the 
weight to be given the testimony, 
which was a question for the jury.” 
Shimoda _v. Bundy, 24 Cal. A. 675, 
679, 142 P 109. (2) It\is sufficient to 
qualify a witness to testify as to 
the speed of an automobile that such 
witness had some opportunity to ob- 
serve its ‘speed just prior to the ac- 
cident. Rump v. Woods, 50 Ind. A. 
347, 98 NE 369. 

[b] Car seen only just before col- 
lision.—In an action against a street 
railroad for injuries to a passenger 
in a car run into by another, testi- 
mony of the conductor that he saw 
the approaching car about an instant 
before it struck, and that it was run- 
ning about ten miles an hour, was 
admissible; the objection that witness 
only saw the car the inst&ant it struck 
going to the weight of the testimony, 
and not to its competency. Fuhry v. 
Chicago City R. Co., 239 Tll. 548, 88 
NE 221. 


[c] A passenger on an electric 
car may testify as to its speed. 
Goodes vy. Lansing, etc., Tract. Co., 


150 Mich, 494, 114 NW 338. 

{d] Passengers riding on a train 
(1) have been held not to be com- 
petent to estimate the rate of speed 
at which it is traveling. Grand Rap- 
ids, etc., R. Co. v. Huntley, 38 Mich. 
537, 31 AmR 3821. (2) The evidence, 
however, has been received. John- 
sen v. Oakland, etc., Electric R. Co., 
127 Cal. 608, 60 P 170; Galveston, etce., 
Ri Co: Vv. Weseh; / (TeximCiv. A.) 21 
SW 62 [aff 21 SW 1014]. 

[e]: A person riding in an auto- 
mobile is qualified to testify as to 
its speed. Weygandt v. Bartle, 88 Or. 
310) 171 BY 5st: 

[f] A witness living near a rail- 
road, and who has frequently 
watched trains pass, and sometimes 
timed ‘them, is qualified to testify to 
the speed of a train. Louisville, etc., 
R. Co. v. Stewart, 131 Ky. 665, 115 
SW 775. 

{g] Observation of tracks of 
horses may afford sufficient basis for 
testimony as to whether they were 
running or walking. Taylor v. State, 
(Tex. Cr.) 180 SW 242. 

{h] Insufficient showing.—A wit- 
ness who testifies that an automobile 
approaching in the dark made no 
noise heard by him, that when run- 
ning at a high rate of speed it makes 
but little noise, and that when run- 
ning at a low rate of speed it makes 
much noise, is not competent to es- 
timate the speed of the vehicle. 
Wright v. Crane, 142 Mich. 508, 106 
NW 71. 

[i] Mathematical calculation. — 
Where the statement is not an esti- 
mate based upon adequate observa- 
tion and capacity for codrdination, 
but is arrived at merely as the result 
of a mathematical calculation made 
after the event, it is inadmissible. 
Mathieson v.. Omaha St. R. Co. 
(Nebr.) 97 NW 243. 

9. I1l.—Grudzinski: v. Chicago City 
R. Co., 165 Ill. A. 152. 
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his claim to knowledge may be accepted as a prima 
facie qualification,° and knowledge of time and 
A witness is not rendered 
incompetent to testify as to speed by reason of the 
fact that his judgment is based upon hearing 
rather than upon sight;'* but it has been held that 
a nonexpert witness, who did not see an automobile 
in motion, but who observed+marks on the pave- 
ment made by it, has not sufficient information 
on which to base an opinion of its speed.** 

The fact that a wit- 
ness did not estimate the speed of a passing vehi- 
ele at the moment when he saw it, but formed 
his estimate afterward, does not render his testi- 
mony incompetent,'* although it may diminish its 


distance are sufficient.11 


Time of forming opinion. 


weight.?® 
Iowa.—Livingstone v. Dole, 167 
NW 639. 
Mich.—Faulkner v. Payne, 191 


ich. 263, 157 NW 565. 

Gi peccratt vy. Great Northern 
R. Co., 134 Minn. 86, 158 NW 800. 

Mo.—Campbell v. St. Louis, etc. 
R. Co., 175 Mo. 161, 75 SW 86. 

Nebr.—Mathieson v. Omaha St. R. 
Co., 3 Nebr. (Unoif.) es 92 NW oa: 

N. Y.—Parsons v. yracuse, etc., 
R. Co., 183 App. Div. 461, 117 NYS 
ae I.—Verrone vy. Rhode Island 
Suburban R. Co., 27 R. I. 370, 62 A 
512, 114 AmSR 41. __ 4 

Wash.—Cook v. Stimson Mill Co., 
41 Wash. 314, 83 P 419. 

[a] Lhe mere fact that a person 
has ridden on street cars for a good 
many years does not qualify him. 
Grudzinski v. Chicago City R. Co., 
165 Ill. A. 152; Campbell v. St. Louis, 
ete., R. Co., 175 Mo. 161, 75 SW 86. 

{b] A witness who does not know 
the ordinary rate of speed of a street 
ear on a particular route is not com- 
petent to testify that a car on a par- 
ticular occasion on that route was run 
at an extraordinary rate of speed. 
Verrone v. Rhode Island Suburban 
Ep Coste Uae owls ISCO; Olea gL Ek 
AmSR 41. / ; 

{c] Insufficient qualification to es- 
timate in miles.—In an action for 
death in a collision at a railroad 
crossing, a man and his wife, who 
lived over half a mile from the cross- 
ing, in a house seven or eight rods 
from the track, were permitted to 
testify as to the speed of the train. 
The husband testified that he had 
heard trains pasSing all the years he 
had lived there, and had observed how 
fast trains and engines were running 
there at certain times. The wife 
stated that she had lived there twen- 
ty-two years, had observed trains and 
engines passing her house, and was 
able to express an opinion as to how 
fast the train was running; but there 
was no proof that either had made 
any tests to judge of the speed of 
trains. They testified that they did 
not see the engine that struck de- 
cedent, but heard it as they were pre- 
paring for bed. It was held that, 
while they showed sufficient qualifi- 
cations to say that the engine was go- 
ing fast or slow, they were not quali- 
fied to testify that it was going a 
mile a minute when it ran over the 
crossing. Parsons v. Syracuse, etc., 
ya Eee, 183 App. Div. 461, 117 NYS 
1058. 

10. Missouri Pac. R. Co. v. Hilde- 
brand, 52 Kan. 284, 34 P 738; Tinkle 
v. St. Louis, etc., R. Co., 212 Mo. 445, 
110 SW 1086. 

{a} Ilustration.—One who testi- 
fles that he has had occasion while 
riding on trains to note the compara- 
tive speed of trains, and that he is 
able to tell approximately how fast 
a train in which he is riding is going, 
is competent to testify as to the 
speed of a train on which he was 
ridirg; the fact that he had not timed 
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[§ 67] 


are exceptional, 


[§ 678] 


moving trains only going to the 


weight of his testimony. Tinkle v. 
St. Louis, etc., R. Co., 212 Mo. 445, 
110 SW 1086. 

11. Colo.—Colorado, ete, R. Co. 


v. Webb, 36 Colo. 224, 85 P 683. 

Conn.—Wolfe v. Ives, 83 Conn. 174, 
76 A 526, 19 AnnCas 752. 

Ill.— Chicago, ete., R. Co. v. Gun- 
derson, 174 Ill. 495, 51 NE 708. 

Kan.—Atchison, etc., R. Co. v. Hol- 
foyay, 41 Kan, 15°80)P 345 114° AmSR 
462. 

Mich.—Garran v. Michigan Cent. R. 
Co., 144 Mich. 26, 107 NW 284; De- 
troit, etc., R. Co. v. Van Steinburg, 17 
Mich. 99. 

Mo.—Hall v. St. Louis, etc., R. Co., 
124 Mo. A. 661, 101 SW 1137; Covell 
v. Wabash R. Co., 82 Mo. A. 180. 

Nebr.—Pierce v. Lincoln Tract. Co., 
92 Nebr. 797, 189 NW 656; Coffey v. 
Omaha, ete., R. Co., 79 Nebr. 286, 112 
NW 5839; Omaha St. R. Co. v. Larson, 
70 Nebr. 591, 97 NW 824. 

W. Va.—MecVey v. Chesapeake, etc., 
R. Co., 46 W. Va. 111, 32 SE 1012. 

[a] The statements of others may 
assist in constituting the basis of 
the inference. Thomas vy. Chicago, 
etc., R. Co., 86 Mich. 496, 49 NW 547. 

12. Van Horn v. Burlington, etce., 
R. Co., 59 Iowa 33, 12 NW 752; Mis- 
souri Pac. R. Co. vy. Hildebrand, 52 
Kan. 284, 34 P 738. 

13. Nelson y. Hedin, (Iowa) 169 
NW 37; Everart v. Fischer, 75 Or. 
316, 145 P 33, 147 P 189. 

14. Dalton v. United R. Co., 134 
Mo. A. 392, 114 SW 561. 

[a] An ‘opinion formed several 
days afterward may be stated. Lor- 
enzen v. United R. Co., 249 Mo. 182, 
188, 190, 155 SW 30 (“The actual 
question, then, shifts or narrows it- 
self to this: May a witness, other- 
wise qualified to give a speed opinion, 
testify to that opinion when he did 
not form it instantaneously with the 
event itself, but afterwards? We 
think the court erred in excluding 
the testimony on that ground, this 
because: (a) To determine the ad- 
missibility of evidence by subtle dis- 
tinctions and refinements, lurking in 
the convenient shade of psychology 
and metaphysics, is an experiment 
of questionable value in the every- 
day administration of the laws of a 
practical people. Too much meta- 
physics is bad in legal exposition. 
[Stauffer v. Metropolitan St. R. Co., 
243 Mo. 305, 147 SW 1032]. There is 
danger there and courts should sound 
at every step to see they are on solid 
ground. (b) In the next place 
(and closer home) opinion evidence 
on speed is precisely of the same 
quality as opinion evidence on time, 
quantity, number, dimensions, height, 
distance or the like .. . and is ad- 
mitted as evidence for the same rea- 
sons, viz., because, from the nature 
of the subject under investigation, no 
better evidence can be obtained or 
the facts cannot be otherwise pre- 
sented to the tribunal. (c) Finally 
(and still closer to the point) opinion 
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The witness should state the facts upon which 
he bases his inference.1® 
(20) Temperature. 
allowed to estimate temperature, either in a gen- 
eral way,'’ or in connection with a given event.}® 
Form of statement. 


A witness may be 


Where weather conditions 
the impression of witnesses as to 


temperature may be given in general terms, but, 
unless it is shown that resort to thermometers is 
impracticable, . testimony 
can be expressed -only in thermometric degrees 
as observed by the witness or recorded by signal 
service officers.1° 
(21) 
of time 2° and its duration, either generally 2! or 


concerning temperature 


Time and Duration. The point 


evidence gathers efficacy and wisdom 
by reference to the phenomena of 
everyday experience and observation. 
The sources of judgment on the ad- 
missibility of ° such evidence are, 
therefore, te be looked for in the 
homely illustrations of everyday life. 
... Nay, is not an opinion (say, of 
the speed of a car at the time it 
killed a man) which is formed after 
the event in a moment of calmness 
of more substance than one formed 
instantaneously in a moment of in- 
tense excitement or when the mind 
was off guard and taken by surprise? 
Conceding that impressions may be 
formed spontaneously (and simulta- 
neously with the event) yet are all 
impressions formed that way? May 
not some good ones be the product 
of meditation, of deduction, of a re- 
view of known facts and recalled de- 
tails? We see no good reason why, 
subject to the supreme test of cross- 
examination on the sources of his 
opinion, a witness may not give an 
opinion on the speed of a car formed 
a few days after he saw its move- 
ment. Indeed, facts forming the true 
basis of an opinion may have been 
observed at the time of the event 
and yet the conscious opinion itself 
may not be formed at the time, but 
be the later product of the judgment. 


| To rule otherwise would be an inno- 


vation of no substantial value in 
jurisprudence, as we see it, and would 


likely be spurious psychology as 
well’). 
15. Dalton v. United R. Co., 134 


Mo. A. 392, 114 SW 561. 

16. Livingstone v. Dole, (lowa) 167 
NW 639; Union Pac. R. Co. v. Ru- 
zicka, 65 Nebr. 621, 91 NW 543. 

OT es Leopold vy. Van: Kirk, 29 Wis. 


18. Curtis v. Chicago, etc., R. Co., 
18 Wis. 312 (freezing of potatoes). 

19. Peterson v. Chicago, etc., R. 
Co., 19 S. D. 122, 102 NW 595. 

20. Ala.—Campbell v. State, 23 
Ala. 44. 

Iowa.—Orr v. Cornell, 156 NW 296. 

Nev.—State v. Williams, 31 Nev. 
360, 102 P 974. 

Or.—State v. McDaniel, 39 Or. 161, 
65 F520: 

Wis.—Schwantes y. State, 127 Wis. 
160, 106 NW 287. 

[a] The evidence is admissible al- 


| though the time was not noted by 


clock or watch. Schwantes vy. State, 
127 Wis. 160, 106 NW 237. 

{[b] Basis of knowledge.—A wit- 
ness may state the time at which an 
event occurred, although his basis 
of knowledge is an automatic regis- 
tering device. State v. McDaniel, 39 
Ore 16), (65. P5205 

21. Hamilton v. Cranford Mercan- 
tile Co., (Ala.) 78 S 401; State v. 
Casey, 44 La. Ann. 969, 11 S 583; 
International, etc., R. Co. v. Satter- 
yeipe, 19 Tex, i\Civ. “A. 170; 447° Sw 


{a] A witness may state.—(1) 
The duration of a fire. Hamilton v. 
Cranford Mercantile Co., (Ala.) 78 S 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


em 


§§ 678-679] 


between two events,?? is a matter which may be 
stated by a witness in the form of an estimate. One 
who is possessed with adequate knowledge,?* may 
properly estimate the length of time required for 
certain usual occurrences *4 or acts,?> and may state 
that on a particular occasion an excessive amount of 
time was consumed.”° But a nonexpert witness has 
been held not competent to testify as to the time 
necessary to stop a street car;7 and it has been 
held improper to allow a witness to state that a 
woman was not able to do her own housework one 


half of the time.2® 


Reasonable time. It has been 


might be cases in which it would be proper for 
opinion evidence to be introduced as to what would 
be a reasonable time for the performance of a 


401. 
stopped at a station. Louisville, etc., 
hy v. Dilburn, 178 Ala. 600, 59 S 
438. 

22. Ala.—Reiter-Connolly Mfg. Co. 
v. Hamlin, 144 Ala. 192, 40 S 280. 

Ga.—Allison yv. Wall, 121 Ga. 822, 
49 SE 881. 

La.—State v. Southern, 48 La. Ann. 
628, 19 S 668. 

Mass.—Bayley vy. Hastern R. Co., 
125 Mass. 62. 

Minn.—McGrath v. Great Northern 
R. Co., 80 Minn. 450, 88 NW 413. 

“Where dates have not been spe- 
cially noted or time measured by a 
timepiece ...a witness to give his 
opinion as to how long a time elapsed 
between given facts.” Allison v. 
Wall, supra. 

[a] Beason for rule.—‘It would 
be impossible for the witness to state 
exactly how he judged of its lapse 
or duration. He could therefore give 
his opinion as to how long he thought 
it was between two acts.’ Allison 
v. Wall, 121 Ga. 822, 827, 49 SE 831. 

[b] Commission and discovery of 
crime.—State v. Southern, 48 La. 
Ann, 628, 19 S 668. 

{c] Short time.—Atlanta, etc. R. 
Co. v. Strickland, 116 Ga. 439, 42 SE 
864. 

23. See cases infra notes 24, 25. 

[a] Insufficient qualification. — A 
person is not competent to give his 
opinion as to what is the usual] time 
required for the transportation of a 
shipment of cattle from one point to 
another, where his opinion is based 
on one shipment testified to by him. 
Gulf, etc., R. Co. v. Kimble, 49 Tex. 
Civ: A. 622, 109 SW 234. 

24. Biggers v. Catawba Power Co., 
72 S. C. 264, 51 SE 882; Kemendo v. 
Fruit Despatch Co., (Tex. Civ. A.) 
131 SW 73; International, etc., R. Co. 
v. Kuehn, 2 Tex. Civ. A. 210, 21 SW 
58 


25. Ala.—Louisville, etc., R. Co. v. 
Jenkins, 196 Ala. 136, 72 S 68; Tuti- 
viler Coal, etc., Co. v. Farrington, 144 
Ala. 157, 39 S 898. 

Ga.—Howell v. Clements, 139 Ga. 
441, 77 SE 564; Allison v. Wall, 121 
Ga, 822, 49 SE 831. 

Ill.—Pinnell v. Cleveland, etc., R. 
Co., 146 Ill. A. 150. 

Ind.—Terre Haute v. Hudnut, 112 
Ind. 542, 13 NE 686. ; 

Iowa.—Withey v. Fowler, 164 Iowa 
377, 145 NW 923. 

Minn.—Palon v. Great Northern R. 
Co., 129 Minn. 101, 151 NW 894. 

Mo.—McCrary v. Chicago, etc. R. 
Co., 109 Mo. A. 567, 83 SW_ 82. 

Okl.—Midland Valley R. Co. v. Lar- 
son, 41 Okl. 360, 138 P 173. 

Ss. C.—Biggers v. Catawba Power 
Co., 72 S. C. 264, 51 SE 882. 

Tex.—Chicago, etc., R. Co. v. Hens- 
ley, (Civ. A.) 196 SW 974; Gulf, etc., 
R. Co. v. Drahn, (Civ. A.) 163 SW 
330; Missouri, etc., R. Co. v. Brown, 
(Civ. A.) 155 SW 979; Pecos, etc. R. 
Co. v. Meyer, (Civ. A.) 155 SW 309; 
Western Union Tel. Co. v. Henderson, 
(Civ. A.y 131 SW 1153; Gulf, etc., R. 
Co. v. Kimble, 49 Tex. Civ. A. 622, 


(2) The length of time a train) 
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said that there 


109 SW 234; St. Louis, ete., R. Co. 
v. Boshear, (Ciy. A.) 108 SW 1032; 
Texas, etc., R. Co. v. Walker, 43 Tex. 
Civ. A. 278, 95 SW 748; Texas, etc., 
R. Co. v. Farrington, 40 Tex. Civ. A. 
205, 88 SW 889; Texas, etc., R. Co. 
v. Ellerd, 38 Tex. Civ. A. 596, 87 SW 
362; International, etc., R. Co. v. Mc- 
Gehee, (Civ. A.) 81 SW 804; Western 
Union Tel. Co. v. Drake, 14 Tex. Civ. 
A. 601, 38 SW 632. 

[a] Alighting from train.—Dil- 
burn v. Louisville, ete., R. Co, 156 
Ala. 228, 47 S 210. 

{b] Crossing highway.—Interna- 
tional, ‘etc.,”R:°Co., Vv. Kuehn) 2 Tex. 
CivarA. 3210,221 SW 58: 

[c] Delivering telegram. — West- 
ern Union Tel. Co. v. Drake, 14 Tex. 
Civ. A. 601, 38 SW 6382. 

[d] Making repairs.—Terre Haute 
v. Hudnut, 112 Ind. 542, 13 NE 686. 

[e] Propping up roof of mine.— 
Tutwiler Coal, etc., Co. v. Farring- 
ton, 144 Ala. 157, 39 S 898. 

{f] Railroad transportation.—(1) 
Pinnell v. Cleveland, etc., R. Co., 146 
Ill, A. 150; McCrary v. Chicago, etc., 
R.. Co.,.109 Mo, A.: 567° 83 SW 82; 
Texas, etc., R. Co. v. Walker, 43 Tex. 
Civ. A.) 278, 95 SW 743. (2) Running 
of cattle trains. McCrary v. Chicago, 
etc., R. Co., 109 Mo. A. 567, 83 SW 82; 
International, etc., R. Co. v. McGe- 
hee, (Tex. Civ. A.) 81 SW 804; Texas, 
ete., R. Co. v. Ellerd, 38 Tex. Civ. A. 
596, 87 SW 362. 


26. St. Louis, etc., R. Co. v. Gil- 
liam, (Tex. Civ. A.) 166 SW 706. 
{a] “Very slow run.’”—In an ac- 


tion for delay of a shipment of cat- 
tle, testimony by a witness that he 
thought the run was a “very slow 
run” is not objectionable as opinion 
evidence. St. Louis, etc., R. Co. v. 
Gilliam, (Tex. Civ. A.) 166 SW 706. 


27. Billingsley v. Nashville, ete., 
R. Co., 177 Ala. 342, 58 S 433. 

28. King v. Thompson, 116 Me. 
316, 101 A 724. 

29. Allison v. Wall, 121 Ga. 822, 
827, 49 SE 8381 (where the court 
added: ‘But in such instances its 


admissibility would grow out of the 
peculiar facts, and result from the 
inability of the witness to give the 
data or to detail the circumstances 
on which he based his conclusion, 
and also from the impossibility of 
persons unfamiliar with the special 
business of making the calculation’). 

30. Allison v. Wall, 131 Ga. 822, 
49 SE 831; Levant American Com- 
mercial Co., Inc. v. Wells & Co., Inc., 
186 App. Div. 497, 174 NYS 308. 

[a] Tlustration.—‘In the present 
case there was no difficulty in the 
jury making the proper calculation 
as well as an expert, if they were 
furnished with the proper data, After 
considering all the circumstances and 
the conditions of the parties and de- 
termining when the work of boxing 
the trees should begin, they could 
then easily determine how long it 
would take to complete that part of 
the enterprise. In like manner, it 
would be for them to determine from 
all the circumstances what was in 
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given act,’® although this would be improper if the 
calculations could be made by a jury if furnished 
with the proper data.*? Accordingly it is generally 
considered that nonexperts should not be permitted 
to testify as to what is a reasonable time for rail- 
road transportation, but their evidence should be 
confined to a statement as to what is the usual 
time ;** although it has been held that one of large 
experience as a shipper between two points should 
be permitted to state the reasonable time required 
for making the trip.*? 


Value—(a) In General. An ob- 


server, who is sufficiently familiar with property to 
make his inference serviceable,** may state his es- 
timate of its value,** because of the. necessities of 
the case, this being as a practical matter the only 


contemplation of the parties, or what, 
under all the facts, would be a rea- 
sonable time within which to begin. 
This having been settled, given the 
quantity and character of the timber, 
the usual number of hands, and the 
capacity of the mill, it would be a 
mere matter of arithmetic to deter- 
mine how long would be required to 
cut the timber. To permit a witness 
to determine all these matters by an- 
swering what, in his opinion, was a 
reasonable time would have been to 
allow him to usurp the functions of 
the jury and to decide the very point 
in issue. What was a reasonable 
time must be determined by the facts 
as they existed in 1891. The condi- 
tion of the parties and all of the cir- 
cumstances were for consideration by 
the jury under instructions from the 
court. But it was not competent 
for a witness to give his opinion as 
to what was a reasonable time within 
which the trees should have been 
boxed and the timber cut. Such tes- 
timony involved not only calculations 
as to what could be done, but also 
as a matter of law, as to what could 
be done.” Allison v. Wall, 121 Ga. 
822, 827, 49 SE 831. 

31. Bacon v. Cleveland, etc. R. 
Co., 155 Ill. A. 40; Sinsabaugh v. 
Cleveland, etc., R. Co., 149 Ill. A. 
430; Cleveland, etc., R. Co. v. McNutt, 
138 Ill. A. 66; Missouri, ete., R. Co.. 
v. Gray, (Tex. Civ. A.) 160 SW 434; 
Kansas City, etc. R. Co. v.' Bigham, 
(Tex. Civ. A.) 138 SW 482; Pecos, 
etc.,, R. Co. v. Evans-Snider-Buel Co., 
42 Tex. Civ. A. 60, 93 SW 1024 [aff 
100 Tex. 190, 97 SW 466]. 

[a] In the absence of extraordi- 
nary circumstanoes attending a ship- 
ment, a witness may not give his 
opinion, in an action for injury to 
cattle on the ground of negligent de- 
lay in transportation, as to what 
would be a reasonable time in which 
to transport them. St. Louis, etc., 
R. Co. v. Smith, (Tex. Civ. A.) 135 
SW 597. 

32. Midland Valley R. Co. v. Lar- 
son, 41 Okl. 360, 138 P 173 (witness a 
shipper of cattle for ten years, hav- 
ing shipped about thirty thousand 
head of cattle between the two 
points). 

33. Ala.—Denson vy. Acker, 78 S 76. 

Ark.—Queen of Arkansas Ins. Co. 
v. Dumas, 113 Ark. 598, 168 SW 561. 

Cal.—Peo. v. White, 19 Cal. A. 555, 
126 P 505. 

Iowa.—Columbus Nat. Bank v. Jor- 
dan, 139 Iowa 499, 117 NW 758. 

N. Y.—Clark v. Baird, 9 N. Y. 183. 

Tex.—Webb /v. Daggett, 39 Tex. 
Civ. A. 390, 87 SW 743. 

[a] Siberal rule as to competency. 
—‘‘The rule as to competency of wit- 
nesses on questions of value is not 
very narrow, and is always liberally 


construed.” Columbus Nat. Bank v. 
Jordan, 139 Iowa 499, 504, 117 NW 
758. 

Soeteston of witness see infra 
§ 682. 

34. U. S—The Mobila, 147 Fed. 
882. 
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available method of proof in a great many in- | stances.2> The 
Ala.—National Surety Co. v. Citi-| 64, 155 NW 1059; Sodergren v. Nel- 


zens’ Light, etc., Co., 78 S 834; Ala- 
bama Great Southern R. Co. vy. Love- 
man Compress Co., 196 Ala. 683, 72 
S 311; Gossett v. Morrow, 187 ‘Ala. 
387, 65 S 826; Corey v. Penney, 165 
Ala. 234, 61 S 624; Curtis v-, Hunt, 
158 Ala. 78, 48 S 598; Hodge v. Ram- 
bo, 155 Ala. 175, 45 S 678; Alabama 
Cons. Coal, etc., Co. v. Turner, 145 
Ala. 639, 39 S 603, 117 AmSR 61; 
Southern R. Co. v. Morris, 143 Ala. 
628, 42 S 17; Burks y. Hubbard, 69 
Ala. 379; Rawles v. James, 49 Ala. 
183; Ward v. Reynolds, 32 Ala, 384; 
Pratt Cons. Coal Co. v. Morton (A.) 
68 S 1015; Hodges v. Kyle, 9 Ala. A. 
449, 63 S 761. 

Ark.—Ft. Smith Light, etc., Co. v. 
Schulte, 109 Ark. 575, 160 SW 855; 
Combs y. Lake, 91 Ark. 128, 120 Sw 
977; St. Louis, ete., R. Co. v. Shore, 
89 Ark. 418, 117 SW 515, 16 AnnCas 
939. 

Colo.—Florence vy. Calmet, 43 Colo. 
5105, 964 2. 183° hort Collins Dey. R. 
Co. v. France, "41 Colo. 512, 92 P 953. 

Ga. ~ “Central Georgia Power Co. v. 
Stone, 139 Ga. 416, 77 SE 565; South- 
ern Cotton Oil Co. v. Overby, 136 Ga. 
69, 70 SE 664; Slaton v. Fowler, 124 
Ga. 955, 53 SE 567; Central R., etc., 
Co. v. Skellie, 86 Ga. 686, 12 SE 
1017; Crump v. Knox, 18 Ga. A. 437, 
89 SE 586; Western, etc., R. Co. v. 
Sellers, 15 Ga. A. 369, 83 SE 445; 
Moon vy. Wright, 12 Ga. A. 659, 78 SE 
141; Morrow Transfer Co. v. Robin- 
son, 8 Ga. A. 409, 69 SE 317; Lan- 
drum y. Swann, 8 Ga. A. 209, 68 SE 
862. 

Iil.—Chicago v. Lehmann, 262 Ill. 
468, 104 NE 829; Chicago, etc., RCo; 


Vv. Heidenreich, 254 Til. 231,, 98 NE 
567, AnnCasi1913C 266; Leavitt v. 
Lusch, 192.11). A. 504; Carter. v. 


Cairo, etc., R. Co., 145 Ill. A. 653 [aff 
240 Ill. 152, 88 NE 493]; Bordner v. 
Depler, 142 Ill. A. 526; Ohio, etc., R. 
Cosy. slueng soe. DIT. A. 67.0. 
Ind.—Yost v. Conroy, 92 Ind. 464, 
47 AmR 156; Holten vy. Lake County, 
55 Ind. 194; Cleveland, ete., R. Co. 
Vv. Woodbury Glass Co., (A) 120 NE 
426; Consolidated Tract. Co. v. Jor- 
dan, 36 Ind. A. 156, 75 NE 301. 
Iowa.—Wheeler v. Schilder, 167 
NW 534; State v. Kiefer, 163 NW 698; 
Monson. v. Chicago, etc., R. Co., 181 
Iowa 1354, 159 NW 679: Hanson v. 
Western Union Tel. Co., 164 Iowa 639, 
146 NW 460; Rottlesberger v. Hanley, 
155 Iowa 638, 136 NW 776; Martin 
v. Schwertley, 155 Iowa 347, 136 NW 
218, 40 LRANS 160; Tretter v. Chi- 
cago, etc., R. Co., 154 Iowa 280, 134 
NW 626; Westphalen vy. Atlantic, etc., 
R. Co., 152 Iowa 232, 1382 NW 57; Co- 
lumbus City Nat. Bank v. Jordan, 139 
Iowa 499, 117 NW 758; Sylvester v. 
Ammons, 126 Iowa 140, 101 NW 782; 
Anson y. Dwight, 18 Iowa 241, 
Me.—Washington Ice Co. v. Web- 


ster, 68 Me. 449; Warren v. Wheeler, . 


21 Me, 484, 

Md.— Susquehanna Transmission 
Co. v. Murphy, 131 Md. 340, 101 A 
791; Morris v. Columbian Ironworks, 
ete: Co..9 164.Mid, 354,,426) A <417,) 27 
LRA 851. 

Mass.—Stone  v. Pentecost, 206 
Mass. 505, 92 NE 1021; Cutter v. Bos- 
ton, 200 Mass. 400, 86 NE 798; Stone 
v. Stone, 191 Mass. 371, 77 NE 845; 
White Sewing Mach. Co. v. Phenix 
Nerve Beverage Co., 188 Mass. 407, 
74 NE 600; Swan y. Middlesex Coun- 
ty, 101 Mass. 173; Dwight v. Hamp- 
den County, 11 Cvish. 201; Blanchard 
v. Fitchburg R. Co., 8 Cush. 280; Van- 
gine v. Burpee, 13 Metc. 288, 46 AmD 

Mich.—Pearson v. Wallace, 170 NW 
72; Hines v. Pictorial Review Co., 
192 Mich. 256, 158 NW 894; Withey 
v. Pere Marquette R. Co., 141 Mich. 
412, 104 NW. 778, 113 AmSR oo eee 
LRANS 352, 7 AnnCas 57; Cleveland, 
etc., R. Co. v. Perkins, 17 Mich. 296. 

Minn.—Kempf Vv. Ranger, 132 Minn. 


son, 131 Minn. 466, 155 NW 760; Em- 
erson? V.,..Chicago;- ete.) Ra wCo4 4.120 
Minn, 84, 1388 NW 1026; Meyers v. 
McAllister, 94 Minn. 510, 103 NW a 

Mo.—Southern Missouri, CEC, as FU 
Co. v. Woodard, 193 Mo. 656, 92 SW 
470; Mathews v. Missouri Pac. R. Cot; 
142 Mo. 645, 44 P 802; Thomas v. 
Mallinckrodt, 45 Mo. 65; Rosenblatt 
v. Winstanley, (A.) 186 SW 542; Jen- 
kins v. Womach, 164 Mo. A. 38, 147 
SW 223; F. W. Brockman Commn. Co, 
v. Aaron, 145 Mo. A. 307, 130 SW 
118; Wiggins v. St. Louis, etc. R. 
Co., 119 Mo, A. 492, 95 SW 311; Prit- 
chard v. Hooker, 114 Mo. A. 605, 90 
SW 415. 

Mont.—Sullivan v. Girson, 39 Mont. 


274, 102 P 320; Watson v. Colusa- 
Parrot Min., etc., Co., 31 Mont. 513, 
79. 14; 


‘ NS H.—Goodwin vy. Scott, 61 N. H. 
12. 

N. Y.—Clark v. Baird, 9 N. Y. 183; 
Glaser v. Home Ins. Co., 47 Misc, 89, 
93 NYS 524; Mondschein v. Siegel- 
stein, 162 NYS 641. 

N. C.—Whitfield v. Rowland Lum- 
Berges, 7 bo 2 Nee ct, Ot SB Oat 
Wade v. Carolina Tel., etc., Co., 147 
N. C. 219, 60 SE 987; Smith v. North 
Carolina R. Co., 68 N. Calor. 

N. D.—Magnuson v. Stiehm, 168 
NW 613; Farin v. Nelson, 31 N. D. 
636, 155 ‘NW 35. 

Okl—Whitehead vy. Jefferson, 151 
P 681; St. Louis, ete., R. Co. v. Wel- 
don, 39 OKI. 369, 135 P 8. 

Or.—Boyd y. Grove, 89 Or. 80, 173 
P 310. 

Pa.—Stocker v. Schneider, 228 Pa. 
149, 77 A 487; Catlin vy. Northern 
Goal; ete.) Co. space eae pede el ees 
56; Mengel v. Mohnsville Water Co., 
224 Pa. 120, 73 A 201; White v. West- 
ern Allegheny R. Co., 222 Pa. 534, 
71 A 1081; Sutton vy. Pennsylvania R,. 
Co,,. 214. Pa. 274,63, AY 791; Hope ~ Vv. 
Philadelphia, etc., R. Co., 211 Pa. 401, 
60 A 996; Kellogg v. Krauser, 14 
Serg. & R. 137, 16 AmD 480; Hoober 
v. New Holland Water Co., 56 Pa. Su- 
per. 5386; Scott v. Central Valley R. 
Co., 33 Pa. Super. 574. 

Philippine.—Francisco Galian vy. U. 
Pe a ale Co., Ltd., 29 Philippine 

R. I—Adams v. White, 38 R. I. 
240, 94 A 675; Forbes vy. Howard, 4 
R.-1.. 364: 

S. C.—Huggins v. Atlantic Coast 
Line R. Co., 79 S. C. 341, 60 SE 694. 


Tenn. 609, 88 SW 182. 

Tex.—Texas, etc., R. Co. v. Dono- 
van, 86 Tex. 378, 25 SW 10; Texas, 
ete., R. Co. v. Max Hahn Packing 
Gos (Civ > SAL) 1 ot SS Woes 466 Bes 
Worth, etc., R. Co. v. Bryson, (Civ. A.) 
195 SW 1165; Studebaker Harness Co, 
v. Gerlach Mercantile Co., (Civ. A.) 
192 SW 545; Texas, etc., R. Co. v. Tim- 
berlake, (Civ. A.) 192 SW 356; Gerlach 
Mercantile Co. vy. Hughes-Bozarth- 
Anderson Co., (Civ. A.) 189 SW 784; 
Houston Packing Co. y. Griffith, (Civ. 
A.) 164 SW 4381; Day v. Hunnicutt, 
(Civ. A.) 160 SW 1384; Davis v. Fain 
(Civ. A:) 152. SW 218%". Peters="v. 
Strauss, (Civ. A.) 132 SW 956; Free- 
man y. Taylor, (Civ. A.) 130 SW 733; 
Chicago, etc., R. Co. v. Jones, (Civ. 
Aen 187'SW. 759% Gulf, ete: R. Co. 
v. Gillespie, 54 Tex. Civ. ALS DoS ytets 
SW, 36285 Gulf, ete,” Ro Conv. Cun- 
ningham, 51 Tex. Civ. A. 368, 113 SW 
767; Texas, etc., R. Co. v. Townsend, 
(Civ. A.) 106 SW 760; Texarkana, 
ete., R. Co. v. Bell, (Civ. A.) 101 SW 
1167; St. Louis, etc., R. Co. v. Gunter, 
44 Tex. Civ. A. 480, 99 SW 152; St. 
Louis Southwestern R. Co. v. Ter- 
hune, (Civ. A.) 94 SW 381; Houston, 
etce., R. Co. v. Williams, (Civ. A.) 
31 SW 556; Ft. Worth, etc., R. Co. 
v. Daggett, (Civ. A.) 27 SW 186; 
Gulf, etc., R. Co. v. Patterson, 5 Tex. 
Civ. A. 523, 24 SW 349. 

Utah.—Salt Lake Inv. 


Co. vy. Ore- 


<a 
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evidence is most freely received 


gon Short Line R. Co., 46 Utah 203, 
148 P 439; Rich v. Utah Commercial, 
etc., Bank, 30 Utah 334, 84 P 1105. 
t peu ani v. Cashman, 103 A 
Va.—Norfolk, etc., R. Co. v. Briggs, 
103 Va. 105, 48 SE 521. 
Wash.—Risdon v. Hotel Savoy Co., 
99 Wash, 616, 170 P 146; King Coun- 
ty v. Joyce, 96 Wash. 529, 165 P 399; 
Williamson -Iny. Co. v. Williamson, 96 
Wash. 529, 165 P 385. 
W. Va.—Tucker y. Colonial F. Ins. 
Co!, 58 W. Va. 30, 51 SE 86. 
Wis.—Chicago, ete., R. Co. v. Rail- 
road Commn., 156 Wis. 47, 58, 145 
NW 216, 974 [cit Cyc]; Tradewell v. 


Chicago;). ete.; JR. Co. 150. Wisss 259; 
136 NW 794; Allen v. Chicago, etc., 
R. Co., 145 Wis. 263, 129 NW 1094; 


Vagts v. Utman, 125 Wis. 265, 104 
pees 88; Hutchinson v. Brown, 33 Wis. 
[a] Reasons for rule.—(1) Value 
‘is always and can only be matter of 
opinion.” Curtis v. Hunt, 158 Ala. 
78, 48 S 598. To same effect West- 
ern; Jetc:.,. Ba Colvusellers, lo Gasena 
369, 83 SE 445; Day v. Hunnicutt, 
(Tex. “Civ. A.) 160 “SW ~ 134. (2) 
“The law has no other standard to 
fix the value, as a fact, than the opin- 
ions of witnesses ... except it 
might be in case, of property that 
had a standard value.’ Ohio, etce., 
R. Cos v. Long; 52111. A*® 670, 674; 

[hb] Discretion of court.—Whether, 
when a witness has stated all the 
elements of a man’s property he can 
be further asked toestate as an In- 
ference from these facts how much 
he is “worth” is discretionary with 
the court. Middlebury vy. Rutland, 33 
Vt. 414, 431. 

[e] Rule as to opinion not strict- 
ly applied.—‘“The rule gov erning the 
competency of opinions is not so 
strictly applied to questions of value 
as to many other subjects. ... We 
think this is especially true where, 
as here, the jury were so fully given 
and had the benefit of the facts upon 
which the opinion of the witness was 
based.” Salt Lake Inv. Co. y. Ore- 
gon Short Line R. Co., 46 Utah 203, 
211,.148 P 439. 

{d] The value of board furnished 
may be stated by one who prepared 
the food. Marx vy. Marx; 127 Md. 
385, 96 A 548, 

[e] On the other hand it has been 
held that in a drainage assessment 
proceeding it was improper to per- 
mit a witness to give his opinion 
that an assessment of railroad prop- 
erty was three hundred and ninety- 
two dollars a mile too low, since it 
constituted a conclusion on the whole 
case, which infringed the province of 


the jury. Cache River Drain. Dist. 
v. Chicago, etc., R. Co., 255:Ill. 398, 
99 NE 635. 


35. U. S.—Montana R. Co. v. War- 
UT Us 'S., 348, St SC ota ss 
i OShs aad v. Lonsby, 130 
Fed, 17, 64 ‘CCA 38 
Ala.— Curtis Vv. Hunt, 158 Ala, 78, 
48 S 598. 
Fla.—Sullivan v. Lear, 23 Fla. 463, 
2S 846, 11 AmSR 388 
Ga. —Allison Vv. Wall, 121 Ga. 822, 
Ro Coe v0 Van 


49 SE 881. 

Ill.—Illinois, ete., 

Horn, 18 Ill. 257; Ohio, ete., R. Co. 
v. Long, 52 Ill. A. 670. 

Iowa.—Columbus Nat. Bank vy. Jor- 
dan, 139 Iowa 499, 117 NW _ 758; 
Houghtaling v. Chicago Great West- 
ern R, Co., 117 Iowa 540, 91° NW 
811; Lanning vy. Chicago, ete., R. Co., 
68 Iowa 502, 27 NW 478. 

Kan.—St. Louis, ete, R. Co. v. 
Chapman, 38 Kan. 307, 16 P 695; At- 
chison, etc.,; R. Co. v. Stanford, 12 
Kan. 354, 15 AmR 362. 

Minn.—Burger vy. Northern Pac. R. 
Co., 22 Minn. 343. 

Miss. — Yazoo-Mississippi Deta 
Ne tonenn. yv. Dillard, 76 Miss. 641, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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where the facts upon which an estimate is based 
cannot be placed before the jury or are of a na- 
ture beyond ordinary experience, and where more 
cogent evidence is not available.%¢ 
may properly relate to a time prior’ or subse- 
quent ** to that involved in the controversy, pro- 
vided the court regards the period as not too re- 
mote to be relevant, the length of the interval 
merely affecting the weight of the evidence;* but 
testimony of a witness whose knowledge was ac- 
quired post litem motam has been rejected.*° 
Market value is usually regarded as the stand- 
ard,*1 for even where there is no available market 
for the property the estimate of the witness must 
be largely controlled by consideration of what 
would be a fair price if a market could be found.*? 
The value of services may likewise be the sub- 
ject of opinion evidence,** although the estimate of 


Mo.—St. Louis, etc., R. Co. v. Con- 
tinental Brick Co., 198 Mo. 698, 96 
SW 1011; Sallee v. St. Louis, 152 Mo. 


615, 54 SW 463; Kansas City, etc., 
R. Co. v. Dawley, 50 Mo. A. 480. 
N. Y.—Vroom vy. Sage, 100 App. 


Div. 285, 91 NYS 456 [aff 184 N. Y. 
542 mem, 76 NE 1111 mem]; Galla- 
gher v. Kingston Water Co., 25 App. 
Div. 82, 49 NYS 250 [aff 164 N. Y. 
602 mem, 58 NE 1087 mem]; Glaser 
v. Home Ins. Co., 47 Misc. 89, 93 NYS 


524; Kaufman vy. Abrams, 90 NYS 
1068. 
Oh.—Foote v. Lorain, etc., R. Co., 


11-Oh. Cir. Dec. 685, 21 Oh.-Cir. Ct. 
319. 


Or.—Ruckman vy. Imbler Lumber 


Cor A2NOr, 723158 700 Pir8a. 1b. 
Pa.—Hewitt v. Pittsburg, etc., R. 
Co., 19 Pa. Super. 304. 
Tex.—Tippett v. Corder, (Civ. A.) 
117 SW 186; Houston, etc., R. Co. 
v. Tisdale, (Civ. A.) 109 SW 413; 


Texas, etc., R. Co. v. Wilson Hack 
Line, 46 Tex. Civ. A. 38, 101 SW 
1042; Et. Worth, etc., R. Co. v. Brown, 
45 Tex. Civ. A. 376, 101 SW 266; In- 
ternational, etc., R. Co. v. Searight, 
8 Tex. Civ. A. 593,28 SWr39. 
Wash.—Seattle, etc., R. Co. v. Gil- 
christ, 4 Wash, 509, 30 P 738. 
Wis.—Erd v. Chicago, etc., R. Co., 


41 Wis. 65. 
36. Atchison, etce., R. Co. v. Har- 
per, 19 Kan. 529; Lines v. Alaska 


Commercial Co., 29 Wash. 133, 69 P 


642. 

[a] Value of piano at Nome, 
Alaska.—Lines v. Alaska Commercial 
Co., 29 Wash. 133, 69 P 642. 

$7. (Pacific: Mill Co.,, Ltd. v.. HEn- 
terprise Mill Co., Ltd., 16 Hawaii 282; 
Johnston v. Farmers’ F. Ins. Co., 106 
Mich. 96, 64 NW 5; Boyd v. Grove, 
89 Or. 80, 173 P 310; Martin v. Ince, 
(Tex. Civ. A.) 148 SW 1178. 

[a] Where deterioration does not 
appear, evidence of value of a stock 
of goods may relate to a time several 
years before the time when value is 
relevant. Johnston y. Farmers’ F. 
Ins. Co., 106 Mich. 96, 64 NW 5. 

[b] Where circumstances have 
changed value to a material extent, 
evidence as to value before such cir- 
cumstances occurred is rejected. 
Texas, etc., R. Co. y. Cella, 42 Ark. 
528 (effect of railroad project on 
value of land). 

88. Cal—Paden v. Goldbaum, 4 
Cal. Unrep. Cas. 767, 37 P 759. 

Iowa.—Doane vy. Garretson, 24 Iowa 
351. r 
Kan.—Central Branch Union Pac. 
R. Co. v. Andrews, 37 Kan. 162, 14 P 
509; Sanford v. Shepard, 14 Kan. 228. 

Mass.—Greenfield First Nat. Bank 
v. Coffin, 162 Mass. 180, 38 NE 444, 

Mich.—Connor vy. Levinson, 115 
Mich. 297, 73 NW 232. : 

N. C.—Wyatt v. Seaboard Air Line 
Rw Con ooo NaC. SOT fWi2Z SE Ao83: 

Tex.—Galveston, ‘etc.,' R. Co: v. 
Jones, (Civ. A.) 123 SW 737. 

39. Mass.—Siegel v. Thern, 229 
Mass. 172, 118 NE 254. ° 


EVIDENCE 


stated.#® 
The evidence 
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Nebr.—Willman vy, Sandman, 101 
Nebr. 92, 162 NW 419. 

Or.—Boyd v. Grove, 89 Or. 80, 173 
Prot OF 

Vt.—Green v. La Clair, 89 Vt. 346, 
95 A 499, 

W. Va.—Millan v. Bartlett, 78 W. 
Va. 367, 89 SE 711. 

See also supra notes 37, 38. 

[a] Time held too remote.—Ca- 
tanzano v. Jackson, (Ala.) 73 S 510; 
Burke v. Beveridge, 15 Minn. 205 (one 
year). 

40. Doawley v. Kansas, etc, R. 
Co., 50 Mo. A. 480. 

41. Filson v. Terr., 11 Okl. 351, 67 
P 478. 

42. Filson v. Terr., 11 Okl. 351, 67 
P 473. 

43. U. S.—Moore Filter Co. v. 
Taugher, 239 Fed. 105, 151 CCA 279. 
as C.—Ferry v. Henderson, 32 App. 

JIowa.—Allen v. Urdangen, 141 
Iowa 280, 119 NW 724. 

Ky.—Brown v. Laurel County Fis- 
cal Ct., 175 Ky. 747, 194 SW 907; 
Holiday v. Watson, 6 KyL 590. 

Mich.—Parmalee y. Wigent, 189 
Mich. 507, 155 NW 577; Hialey v. 
Hialey, 157 Mich. 45, 121 NW 465; 
Thomas v. Caulkett, 57 Mich. 392, 24 
NW 154, 58 AmR 369. 
pe nis atoole v. Sullivan, 177 P 

o4, 

Nebr.—Anderson y. Akin, 99 Nebr. 
630, 157 NW 384. 

S. C—Pelzer vy. Ragsdale, 105 S. G 
201, 89 SE 705. 

S. D.—Hulst v. Benev. Hall Assoc., 
9S. D. 144, 68 NW 200. 

Tex.—Brady v. Richey, (Civ. A.) 
187 SW 508. 

Wis.—Pfeil vy. Kemper, 3 Wis. 315. 

See also infra §§ 687, 688. 

-44. Washington, ete, R. Co. v. 
Moss, 130 Md. 198, 100 A 86, 

45. Adams v. John R. White & 
Sony Inc. eGR.e1.)y03 2AN 230°) Adams 
v. White, 38 R. I. 240, 94 A 675. 

46. Chunn v. London, etc., F. Ins. 
Co., 124 Ark. 327, 187 SW 307; Mor- 
ris, etc., Coal Co. vy. Delaware, etc., 
R. Co., 190 Pa. 448, 42 A 883; Cooper 
v. Maggard, (Tex, Civ. A.) 79 SW 
607. 

[a] 
culm on the claimant’s land was 
taken by a railroad company under 
its right of eminent domain for use 
as. ballast, evidence is admissible 
that at the time it was taken culm 
had no market value and was given 
away by its owners in order to get 
rid of it. Morris, etc., Mut. Coal Co. 
v. Delaware, etc., R. Co., 190 Pa. 448, 
42 A 883. 

47. Ide v. Boston, ete., R. Co., 83 
Vt. 66, 74 A 401, x 

48. U. S.—Patten’s Case, 15 Ct. Cl. 
288. 

Kan.—Williams v. Hersey, 17 Kan. 
18; Sanford v. Shepard, 14 Kan. 228. 

N. Y.—Teerperning y. Corn Exch. 
Ins. Co., 438 N. Y. 279; Kaufman v. 
Abrams, 90 NYS 1068; Paige v. Haz- 
ard, 5 Hill 6038. 


Tliustration——Where a pile of’ 
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a witness on this subject is sometimes rejected.** 
Rental value as well as selling value may be 


Absence of value may be shown by the inference 
of witnesses, although the negative statement is 
rather a fact than an estimate.*® 

Form of statement. It has been considered that 
a witness as to value must limit his estimate to a 
lump sum and cannot be permitted to appraise the 
various articles or items of the property concerning 
which he testifies.*7 

When value is capable of specific proof opinions. 
respecting it are not admissible.*’ 
(b) Basis of Opinion—aa. 
A witness as to value, should, so far as this is 
practicable, detail the facts upon which his es- 
timate, inference, conclusion, or judgment is based,*® 


In General. 


Pesaseaden v. State, (Cr.) 74 SW 


769. 

Utah.—Rich v. Utah Commercial, 
etc., Bank, 30 Utah 334, 84 P 1105. 

49. Ala.—Southern R. Co. v. Mor- 
ris, 143. Ala. 628, 42 S 17. 

Ariz.—Cook v. Burman, 10 Ariz. 
ZUG SiGe eb. 

Ark.—Arkansas Midland R. Co. v. 
Griffith, 63 Ark. 491, 39 SW 550; Lit- 
tle Rock Junction R. Co. v. Wood- 
rut, 49 Ark. 381, 5 SW 792, 4 AmSR 


Cal.—Central Pac. R. Co. v. Pear- 
son, 35 Cal. 247. 

Ga.—Slaton v. Fowler, 124 Ga. 955, 
53 SE 567; Morrow Transfer Co. v. 
Robinson, 8 Ga. A. 409, 69 SH 317; 
Landrum vy. Swann, 8 Ga. A. 209, 68 
SE 862. 

Ida.—Idaho-Western R. 
lumbia Conference E. % : eA 
Ida. 568, 119 P 60, 38 LRANS 497. 

Ill.— Chicago, etce., R. Co. v. Hei- 
denreich, 254 Ill. 231, 98 NE 567, Ann 
Cas1913C 266; Chicago Sanitary Dist. 
v. Loughran, 160 Ill. 362, 48 NE 359; 
a as v. Riverview Park, 144 Ill. A. 


Ind.—Holten v. Lake County, 55 
Ind. 194. 

Iowa..—Doud v. Mason City, etc., R. 
Co., 76 lowa 438, 41 NW 65. 

Ky.—lIllinois L. Ins. Co. v. De Lang, 
124 Ky. 569, 99 SW 616, 30 KyL 753. 

Md.—Baltimore v. Park Land Corp., 
126 Md. 358, 95 A 33. 

Minn.—Burger v. Northern Pac. R. 
Co., 22 Minn. 343. 

Miss.—Bd. of Levee Comrs. v. 
Nelms, 82 Miss. 416, 34 S 149. 

Mo.—St. Louis Terminal R. Co. v. 
Heiger, 139 Mo. 315, 40 SW 947; Tate 
v. Missouri, etce., R. Co., 64 Mo. 149; 
Fulton v. Metropolitan St. R. Co., 125 
Mo. A. 239, 102 SW 47; Standley v. 
Atehison,:ete., Re Co., 121) Mo. A.537, 
97 SW 244. 

Mont.—Root v. Butte, ete., R. Co., 
20 Montim36451b15 PP 155. 

N. J.—Morrell y. Preiskel, (Sup.) 
74 A 994, 

N. Y.—Barnes v. American ‘China 
Dev. Co., 131 App. Div. 40, 115 NYS 
703; Levison v. Oes, 98 Misc. 260, 162 
NYS 1043; Mondschéin v. Siegelstein, 
162 NYS 641. 

N. C.—Taylor v. Security Life, étc., 
Co., 145° N.. C. 383,59) SH 139,915" LR 
ANS 583, 13 AnnCas 248. 

Or.—Kitchin v. Oregon Nursery 
Co., 65 Or. 20, 180 P 408, 1133, 1382 P 
956. 

Tex.—DHarly-Foster Co. v. Mid-Tex 
Oil Mills, (Civ. A.) 208 SW 224; In- 
ternational, etc., R. Co. vy. Ash, (Civ. 
A.) 204 SW 668; Peden Iron, etc., Co. 
v. Jenkinss (Civ, A.) 203 “SW 180) 
Moore vy. Coleman, (Civ. A.) 195 SW 
212; EHastern Texas R. Co. v. Hdd- 
Ings; lerhexs, Civ VAs 1669101 a Swe 
777; Ft. Worth, etc., R. Co. v. Brown, . 
4beex, Civ: WAY 376,101 "SW eZ66. 
Fleming v. Pullen, (Civ. A.) 97 SW 
109; Red River, etc., R. Co. v. Eastin, 
SU Lex. Civ. AL 579, 68 SWieosOr 

Wash.—Taylor v. Modern Wood- 
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whether his testimony relates to the value of real °° 
or personal *! property or of services,>? even though 
the facts relied on would be incompetent to affect 
and in this connec- 
tion the elements of damage °* or of value ®> may be 
The basis may include the result of in- 


2 


value in the particular case;°° 


stated. 


EVIDENCE 


quiries made of others,°° commercial circulars,°’ 


men of America, 42 Wash. 304, 84 
P 867, 7 AnnCas 607. . 

[a] MZllustrations.— (1) Evidence 
that the land across which a railroad 
right of way is located contains coal 
is admissible to show the market 
value of the land as an entirety, and 
for purposes for which it might be 
available in the future, although the 
coal itself is not appropriated. Doud 
v. Mason City, ete., R. Co., 76 lowa 
4388, 41 NW 65. (2) In an action 
against a railroad company for dam- 
ages to property not taken, evidence 
of diversion of travel from the street 
on which plaintiff’s property fronts 
is admissible, but only as bearing on 
the depreciation’in value caused by 
the diversion. Root v. Butte, etc., R. 
Co., 20 Mont. 354, 51 P 155. 

[b] An owner (1) should be al- 
lowed to put in evidence all facts 
which a vendor would adduce if he 
were attempting a private sale. Lit- 
tle Rock Junction R. Co. v. Woodruff, 
49 Ark. 381, 5 SW 792, 4 AmSR 51. 
(2) But where he testifies as to the 
value of wearing apparel and house- 
hold goods, he need not state their 
cost, their condition, or the time dur- 
ing which they had been used. Pecos, 
etc., R. Co. v. Grundy, (Tex. Civ. A.) 
171 SW. 318. 

{c] Evidence of particular trans- 
actions in the way of sales or offers 
for the locus or adjoining lands has 
been rejected, although offered on 
direct examination as the basis of the 
witness’ opinion. Central Pac. R. Co. 
v. Pearson, 35 Cal. 247; Reclamation 
Dist. No. 730 v. Inglin, 31 Cal. A. 495, 
160 P 1098. 

[ad] Figures on which valuation is 
founded have been held irrelevant. 
Baltimore v. Carroll, 128 Md. 68, 96 A 
1076. 

[e] When no facts available. 
The inability of witnesses to give 
facts to sustain their opinions did 
not render them inadmissible, where 
there had been no sales of Similar 
property sufficient to afford a fair 
basis of market value. Sandy Valley, 
etc., R. Co. v. Bentley, 161 Ky. 555, 
171 SW 178. . 

{f] A different view was _ inti- 
mated in Wade y. Carolina Tel., etc., 
Co., 147.N..C. 219, 222; 60 SH’ 987 (“To 
exclude all ‘opinion evidence’ in the 
trial of cases before the jury, and 
to require each witness to detail all 
the facts of which he has knowledge 
and upon which his opinion is based 
in regard to the value of a tract of 
land would be impracticable and use- 
less. There must of necessity, in the 
transaction of business and other af- 
fairs of life, be a large number of 
matters in regard to which men act 
upon the opinion of others’). 

50. U. S.—Hawes v. Warren, 113 
Fed. 978. 

Ga.—Central Georgia Power Co. v. 
Stone, 139 Ga. 416, 77 SE 565. 

Hawaii.—Lee Ahlo v. Royal Ins. 
Co., 16 Hawaii 737; Kwong Lee Yuen 
v. Manchester Fire Assur. Co., 16 
Hawaii 685. 

Ill Chicago, etc., R. Co. v. Heiden- 
reich, 254 Ill. 231, 98 NE 567, Ann 
Cas1913C 266; Illinois, etc., R. Co. v. 
Von Horn, 18 Ill. 257. 

Iowa.—Wheeler vy. Schilder, 167 
NW 534. 

Md.—Baltimore Belt R. Co. v. Sat- 
Her; 102 Md. 595, 62 A 1125, 64 A 

Mass.—Dickenson yv. Fitchburg, 13 
Gray 546. 

N. Y.—Gordon y. Kings County El. 
R. Co., 238 App. Div. 5i, 48 NYS 382 


[aff 164 N. Y. 563 mem, 58 NE 1087 
mem]; Chansky v. William Constr. 
Co., 144 NYS 687. . 

Pa.—Brown v. Corey, 43 Pa. 495. 

Tex.—Peden Iron, etc., Co. v. Jen- 
kins, (Civ. A.) 203 SW 180; Ft. Worth, 
ete, ux. Co. v. Arthur, (Civa, A.) s24 
SW 213; Texas Cent. R. Co. v. Quails, 
(Civ. A.) 124 SW 140. 

51. Mont.—Sullivan v. Girson, 39 
Mont. 274, 102 P 320. 

Nebr.—Western Home Ins. Co. v. 
Richardson, 40 Nebr. 1, 58 NW 597. 

N. H.—Whipple vy. Walpole, 10 N. 
ED 3.0) 

N. Y.—Nelson v. Young, 91 App. 
Div.457,-87 NYS ‘69 [aff 180° N.Y: 
523 mem, 72 NE 1146 mem]; Rodee 


v. Detroit F. & M. Ins. Co., 74 Hun 
146, 26 NYS 242. 
ex.—Keipp v. State, 51 Tex. Cr. 


Au 
417, 103 SW 392. 

Wis.—Schacht v. Oriental Storage, 
etc., Co., 155 Wis.’ 121,°143) NW 1058. 
_ [a] A description of the property, 
and of its character and qualities, is 
competent. Sullivan v.. Girson, 39 
Mont. 274, 102 P 320; Whipple v. Wal- 
pole, 10 N. H. 130. 

52. Camp v. Behlow, 2 Cal. A. 699, 
84 P 251; Storms v. Lemon, 7 Ind. A. 
435, 34 NE 644; Barnes v. American 
China Dev. Co., 131 App. Div. 40, 115 
es 703; McPeters v. Ray, 85 N. C. 

53. Chicago Sanitary Dist.  v. 
Loughran, 160 Ill. 362, 43 NE 359. 

54. Central Georgia Power Co. v. 
Stone, 139 Ga. 416, 77 SE 565; Cram 
v. Chicago, 94 Ill. A. 199; Ft. Worth, 
ete, Rs (Cos ve Richards! (Dex (Civ: 
A.) 105 SW 236. 

55. Rodee v. Detroit F. & M. Ins. 
Co., 74 Hun 146, 26 NYS 242; Louis- 
ville, etc., R. Co. v. Channell, 2 Tenn. 
Civ. A. 154. 

56. Cal.—Camp v. Behlow, 2 Cal. 
A. 699, 84 P 251, 

Ind.—Jones v. Snyder, 117 Ind. 229, 
20 NE 140. 

Md.—Baltimore, ete, R. Co. v. 
Hammond, 128 Md. 237, 97 A532; Bal- 
timore v. Hurlock, 113 Md. 674, 681, 
78 A 558 [quot Cyc]. 

Dee GE ITN v. Covell, 29 Mich. 

Mo.—Fountain v. Wabash R. Co., 
114 Mo. A. 676, 90 SW 393. 

Tex.—St. Louis, ete, R. Co. v. 
ae 49 Tex. Civ. A. 304, 108 SW 

Utah.—Rich v. Utah Commercial, 
etce., Bank, 30 Utah 334, 84 P 1105. 

57. Brooke v. Cunningham, 19 Ga. 
A. 21, 90 SE 1037; Smith vy. North 
Carolina R. Co., 68 N. C. 107. 

58. Louisville, etc., R. Co. v. Mc- 
Han, 144 Ga. 683, 87 SE 889; Jackson 
vy. New York Cent: -ete., R.'Co., 1167 
ll. A. 461; Smith v. North Carolina 
Re Co., 6.68 <N,? Cie alo7etAddrichm:v: 
Southern R. Co., 95 S. C. 427, 437, 79 
SE 316 [quot Cyc]. 


59. Erk v. Simpson, 137 Ga. 608, 
73 SE 1065; Jackson vy. New York 
Cént,) etc., oR: Co. 1167  TIASAN 46: 


Smith v. North Carolina R. Co., 68 
NLC OY. 

60. Ala.—Ellis v. Casey, 4 Ala. A. 
518, 58 S 724. 

Ark.—St. Louis, ete, R. Co. v. 
Laser Grain Co., 120 Ark. 119, 179 
SW 189. 

Cal.—Betts v. Southern California 
Fruit Exch., 144 Cal. 402, 77 P 993. 

Ga.—Central R., etc., Co. v. Skellie, 
86 Ga. 686. 12 SE 1017. 

Mich.—Cleveland, etce., R. Co. v. 
Perkins, 17 Mich. 296. 

Mo.—Fountain v. Wabash R. Co., 
114 Mo. A. 676, 90 SW 393. 
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correspondence,®* or telegrams,°® market quotations 
or reports,®° price lists,®*! prices current,°* or the 
facts of relevant sales known to the witness.** 
The estimate should be rejected where the basis for 
a test as to its reliability is not furnished by a 
statement of facts on which it is based,®* or where 


N. Y.—Peo. v. Public Service 
Commn., 210 N. Y. 456, 104 NE 952. 

N. C.—Moseley v. Johnson, 144 N. 
C. (257, 56 SH 922. 

Okl.— Midland Valley R. Co. v. Ad- 
kins, 36 Okl. 15, 127 P -867. 

S. C.—Bowie v. Western Union Tel. 
Co., 78 S. C. 424, 59 SE 65. 

Tex.—Texas, etc., R. Co. v. Dono- 
van, 86 Tex. 378, 25 SW 10; Houston 
Packing Co. v. Griffith, (Civ. A.) 164 
SW 431; St. Louis, ete, R. Co. v. 
Lane, (Civ. A.) 118 SW 847; Galves- 
ton, ete., R: Co. v. Karrer, (Civ. A.) 
109 SW 440; St. Louis, etc., R. Co. v. 
Rogers, 49 Tex. Civ. A. 304, 108 SW 
1027; Southern Kansas R. Co. Vv. 
Bennett, 46 Lex. Civ. A. 379, 103 SW 
1115; Texas, etc., R: Co. ‘v. Slator, 
(Civ. A.) 102 SW 156; Texas, etc., R. 
Co. v. Scott, (Civ. A.) 86 SW 1065; 
Chicago, etce., R. Co. v. Halsell, (Civ. 
A.) 81 SW 1241; Houston, etc., R. Co. 
v. Williams, (Civ. A.) 31 SW _ 556; 
Gulf, ete., R. Co. v. Patterson, 5 Tex. 
Civ. A. 523, 24 SW 349. 

[a] Newspaper market reports.— 
St. Louis, ete., R. Co. v. Laser Grain 
Co., 120 Ark. 119, 179 SW 189; Cleve- 
land, ete., R. Co. v. Perkins, 17 Mich. 
296; Moseley v. Johnson, 144 N. C. 
257, 56 SE 922; Houston Packing Co. 
v. Griffith, (Tex. Civ. A.) 164 SW 431; 
Houston Packing Co. v. Griffith, (Tex. 
Civ. A.) 144 SW 1139; St. Louis, etc., 
R. Co. v. Lane, (Tex. Civ. A.) 118 SW 
847; Texas, etc., R. Co. v. Scott, (Tex. 
Civ. A.) 86 SW 1065; Chicago, etc., 
R. Co. v. Halsell, (Tex. Civ. A.) 81 
SW 1241; Ft. Worth, etc., R. Co. v. 
Daggett, (Tex. Civ. A.) 27 SW 186. 

61. Morris v. Columbian _Iron- 
Works, etc., Co., 76 Md. 354, 25 A 417, 


17 LRA 851. 

62. Smith v. North Carolina R. 
Co., 6S ENTE. “£07: 

63. Cal.—In re Ross, 171 Cal. 64, 
15a Pp" P38: 

Iowa.—Kirkwood vy. Perry Town 
on etc., Co., 178 Iowa 248, 159 NW 


N. C.—Patillo v. Camp Mfg. Co., 98 
SE 323; Bradley v. Camp Mfg. Co., 


98 SE 318. 

Tex.—Ft. Worth, ete., R. Co. v. 
Hickox, (Civ. A.) 103 SW 202; El 
Campo Rice Milling Co. v. Mont- 
gomery, (Civ. A.) 95 SW 1102. . 

Wis.—Chicago, etc., R. Co. v. Rail- 
road Commn., 156 Wis. 47, 58, 145 
NW 216, 974 [cit Cyc]. 

[a] Only on cross-examination.— 
Opinion witnesses as to value of land 
may not on direct examination, but 
only on cross-examination, testify 
to particular transactions, as_ the 
prices on certain sales. In re Ross, 
171 Cal. 64, 151 P 1188: 

64. U. S.—Hawes v. Warren, 119 
Fed. 978. 

Ark.—Arkansas Midland R. Co. vy. 
Griffith, 63 Ark. 491, 39 S 550; St. 
Louis, etc., R. Co. v. Lyman, 57 Ark. 
512, 22 SW 170. 

Cal.—Peo. v. Smith, 3 Cal. A. 62, 
84 P 449. 

Colo.—Butsch v. Smith, 40 Colo. 
64, 90 P 61. 

Tll.—Favar v. Riverview Park, 144 
Ill. A. 86; Haldeman y. Schuh, 109 Ill. 
A. 259; Chicago, etc., R. Co. v. Calu- 
met Stock Farm, 96 Ill. A. 337 [aff 
194 Ill. 9, 61 NE 1095, 88 AmSR 68]. 

Ky.—Long v. Douthitt, 142 Ky. 427, 
134 SW 453. 

Md.—Baltimore v. Park Land Corp., 
126 Md. 358, 95 A 88. 


Mo.—Wabash R. Co. v. Cockrell, 
192 SW 4438. 
N. Y.—Phillips v. Terry, 3 Abb. 


Dec. 607, 3 Keyes 313, 1 Transcr. A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the basis of fact does not appear to be suffi- 


cient.® 


[§ 681] bb. 


quiry may be competent,** when 


235, 5 AbbPrNS 327. 

Or.—Kitchin vy. Oregon Nursery Co., 
$y Or. 20, 130 P 408, 1133, 132 BP 

Pa.—Spencer v. Carlisle Borough, 
63 Pa. Super. 513; Hoober v. New 
Holland Water Co., 56 Pa. Super. 536. 

Tex.—Lengelet v. Piper, (Civ. A.) 
133 SW 480; Galveston, ete., R. Co. 
v. Hillman, (Civ. A.) 118 SW 158; 
Texas, etc., R. Co. v. Smith, 35 Tex. 
Civ. ‘A. 351, 80 SW 247; Ft. Worth, 
oon” R..Co., v..FLurd, (Civ. A.) 24 SW 

65. U. S.—The Conqueror, 166 
Us S.. Plow (seCt. 50), 415 la, cd. 93a 
Cincinnati, ete., Tract. Co. v. New 
York American Bridge Co., 202 Fed. 
184, 120 CCA 398; Glasier v. Nichols, 
112 Fed. 877 [app dism 123 Fed. 1005 
mem, 58 CCA 680 mem]. 

Ala.—Adler v. Pruitt, 169 Ala. 213, 
53 _S 315, 32 LRANS 889. 

Ill. Chicago, etc., Electric R. Co. 
v. Mawman, 206 Ill. 182, 69 NE 66; 
Walker-Edmund Co. v. Adams Ex- 
press Co., 146 Ill. A. 176. 

Iowa.—Thornburg v. Doolittle, 148 
Iowa 530, 125 NW 1008. 

Mass.—Lakeside '|Mfg. Co. v. Wor- 
cester, 186 Mass. 552, 72 NE 81. 

Miss.—Mississippi Cent. R. Co. v. 
Walden, 101 Miss. 781, 58 S 588. 

Mo.—Wabash R. Co. v. Cockrell, 
192 SW 443. 

Nebr.—Crocker v. Steidl, 82 Nebr. 
850, 118 NW 1083. 

N. C.—Fairley v. Smith, 87 N. C. 
367, 42 AmR 522. 

Okl.— Western Union Tel. 
Coyle, 24 Okl. 740, 104 P 367 

Pa.—Lynch v. Troxell, 207 Pa. 162, 
56 A 413; Bailey v. Mill Creek Coal 
Co., 20 Pa. Super. 186. 

Tex.—Hastern ‘Texas’ R., Co... v- 
Scurlock, 97 Tex. 305, 78 SW 490; 
Cameron. Mill, etce., Co. v. Anderson, 
34 Tex. Civ. A. 229, 78 SW 971; Gulf, 
eto” R.y Con vs Gillespie, 54 Tex. Civ. 
A. 593, 118 SW 628. 

[a] ‘Mlustration.—A witness can- 
not be permitted to testify as to 
market value in Boston where his in- 
formation is derived solely from read- 
ing market reports in a newspaper 
published in North Carolina. Fairley 
v. Smith, 87 N. C. 367, 42 AmR 522. 

[b] An estimate based on a selected 
portion of the property is not admis- 
Sible. Spencer v. Carlisle Borough, 
63 Pa. Super: 513. 

{[c] Where all facts except rents 
were ignored in forming an estimate, 
the opinion of the witness should be 
rejected. “Wabash R. Co. v. Cock- 
rell, (Mo.) 192 SW 443. 

66. U. S.—Montana Min. Co. v. St. 
Louis Min., etc., Co., 183 Fed. 51, 105 
CCA 343 [certiorari den 220 U. S. 611, 
31 SCt 715, 55 L. ed. 609]. 

Kan.—Kansas Gity; ‘ete. “Re iCo.), Vv. 
Vickroy, 46 Kan. 248, 26 P 698. 

Mass.—Teele v. Boston, 165 Mass. 
88, 4 NE 506. 


‘Co. AY. 


Mich.—Thompson v. Moiles, 46 
Mich. 42, 8 NW 577. 
Mo.—Thomas v. Mallinckrodt, 43 


Mo. 58. 
N. Y.—Jarvis v. Furman, 25 Hun 


391, 

N. C.—Morrison v. Watson, 101 
NaC ool ee eS (90, mk—dukvAle Soo. 

Pa.—Brown v. Corey, 439 PaieAI5 : 
North Chester Borough ‘vy. Eckfeldt, 
1 Mon. 732. 

Tex.—Peden Iron, etc., Co. v. Jen- 
kins, (Civ. A.) 203 SW 180. 

Wis. —Stolz v. Manitowoc | Ter- 
minal Co., 100 Wis. 208, 75 NW 987. 

{a] Limitation of tule.—It has 
been suggested that the direct evi- 
dence of the witness should be con- 
fined to the property in question, his 
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Similar Property. Estimates as 
to the value of real®® or personal & property 
similar to that whose value is involved in the in- 


EVIDENCE 


to the value of 


made by those 


knowledge of the value of similar 
property being relevant only -on 
cross-exemination to test the knowl- 
edge and competency of the witness. 
Kansas City, etc., R. Co. v. Vickroy, 
46 Kan. 248, 26 Pp 698. 

67. Atchison, eten RiCos vy, Harper, 
19 Kan. 529; Mathews v. Stewart, 44 
Mich. 209, 6 NW 633; Perry v. Jef- 
LETIES 50 bas) (Co 29 tok OO Ein DLS POT 
Campo Rice Milling Co. v. Montgom- 
ery, (Tex. Civ. A.) 95 SW 1102. 

[a] Wood.—Perry v. Jefferies, 61 
S. (Cy 2925.39 SE 515. 

[b] Where better evidence is 
available, value cannot be shown by 
evidence as to similarity to other 
property and the value of the latter. 
Atchison, etc., R. Co. v. Harper, 19 
Kan. 529. 

68. Chicago, etc., R. Co. v. Rail- 
road Commn., 156 Wis. 47, 58, 145 NW 
21:65, uA Cle, CyCils 

69. See cases supra notes 66-68. 

70. Carpenter v. Robinson, 5 F. 
Cas. No. 2,431, Holmes 67; Warren 


~v. Wheeler, 21 Me. 484. 


71. Muncie, etc., Tract. Co. v. Citi- 
zens’ Gas, etc., Min. Co., 179 Ind. 322, 
100 NE'’65; St. Louis; :ete.; R. Co. v. 
Continental Brick Co., 198 Mo. 698, 
96 SW 1011; Metropolitan St. R. Co. 
v. Walsh, 197 Mo. 392, 94 SW 860; 
Decker v. Myers, 31 HowPr (N. Y.) 
372; Leiby v. Clear Spring Water Co., 
205 Pa. 634, 55 .A 782. 

[a] One who has merely heard of 
sales is not thereby qualified. Thomp- 
son v. Moiles, 46 Mich. 42, 8 NW 
577; Michael v. Crescent Pipe Line 
Co.;, £89) Parn995 28 AU 204. Curtin sve 
Nittany Valley R. Co., 135 Pa. 20, 
19 A 740; Pittsburgh, etc., R. Co. v. 
Robinson, 95 Pa. 426; Galbraith v. 
Philadelphia Co., 2 Pa. Super. 359. 

72. U. S.—Carpenter v. Robinson, 
5 F. Cas. No. 2,431, Holmes 67. 

Cal.—San Diego Land, etc., Co. v. 
Neale, 78 Cal. 68, 20 P 372, 3 LRA 


83. 

Ill.— Davis v. Northwestern El. R. 
Co., 170 Ill. 595, 48 NE 1058. 

Ind.—Lafayette v. Nagle, 113 Ind. 
425, 15 NE 1. 

Iowa.—Ball v. Keokuk, etc., R. Co., 
74 Iowa 132, 37 NW 110. 

Kan.—Chicago, etc., R. Co. v. Brun- 
son, 43 Kan. 371, 23 P 495; Chicago, 
ete. mins Conny. (Dill) 4iekan. 36,021) 
Pe Se 

Ky.—Paducah v. Allen, 68 SW 981, 
230 Kyl: 701). 

La.—Remy ay Municipality No. 2, 
12 La. Ann. 50 

Nee ante cs v. Com., 184 Mass. 
541, 69 NE 341; Butchers’ Slaughter- 
ing, etc., Assoc. v. Com., 169 Mass. 
103, 47 NE 599; Pinkham v. Chelms- 
ford, 109 Mass. 225; Russell v. Horn 
Pond Branch R. Corp., 4 Gray 607. 

Minn.—Papooshek v. Winona, etc., 
R. Co., 44 Minn. 195, 46 NW 329. 

Miss.—Board of Levee Comrs. v. 
Dillard, 76 Miss. 641, 25 S 292. 

Mo.— Union El. Co. v. Kansas City 
Suburban Belt R. Co., 33 SW 926; 
Schrodt v. St. Joseph, 109 Mo. A. 627, 
83 SW 543. 

N. J.—Ross v. Palisades Interstate 
Park Comrs., 90 N. J. L. 461, 101 A 
60. 

N. Y.—Woodruff v. Imperial F. Ins. 
CoznSseN. We woot=Clank, vie Baird,« 9) 
N. Y. 183; Hewlett v. Saratoga Carls- 
bad Spring Co., 84 Hun 248, 32 NYS 


697; Shepard v. New York El. R. 
Co., 15, NYS 2175. 
C.—Morrison v. Watson, 101 


N. 
N. C. 332, 7 SE 795, 1 LRA 833. 
Pa. —Sutton Vv. Pennsylvania EX. (\Co;; 
214 Pa. 274, 63 A 791; Smith v. Penn- 
sylvania R. Co., 205 Pa. 645, 55 A 
768; Leiby v. Clear Spring Water Co. Yi 
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personally acquainted with such property,®® being 
in the nature of circumstantial evidence.’° 
witness may show himself qualified to testify as 


So a 


specific property by knowledge of 


the value of similar property,": real ’? or personal,7’ 
including knowledge acquired through buying or 


205 Pa. 634, 55 A 782; Michael v. 
Crescent Pipe Line Co., 159 Pa. 99, 
28 A 204; McElheny v. McKeesport, 
etc., Bridge 'Co.,' 153 Pa. 108, 267 A 
1021; Curtin v. Nittany Valley R. Co., 
135 Pa. 20, 19 A 740; Pittsburgh, etc., 
ReCo. Vv. Robinson, 95 Pa. 426; Han- 
over Water Co. y. Ashland Iron Co:, 
84 Pa, 279; Pennsylvania, etc., Co. v. 
Bunnell, 81 Pa. 414; North Chester 
Borough v. Eckfeldt, 1 Mon. 732; 
Trussell v. Western Pennsylvania Gas 
Co., 20 Pa. Super. 423; Galbraith v. 
Philadelphia Co., 2 Pa. Super. 359; 
Myers v. Schuykill River East Side 
R. Co., 5 Pa. Co.'634; Pittsburgh, etc., 
R. Co. v. Robinson, 38 LegiInt 22. 

Tex.—Gulf, etc., R. Co. v. Necco, 
18 SW 564; Byrd Irr. Co. v. Smyth, 
(Civ. A.) 157 SW 260; Galveston, etc., 
R.. Co. v. Polk, (Civ. A.) 28 SW. 353% 

Vt.—Wead v. St. Johnsbury, etc., 
R..Co., 66 Vt. 420, 29 A 6381. 

[a] Rental value.—Cluck v. Hous- 
CON CEC its CO: GLexe NCI. se A) anno 
SW . 80. 

73. Ala.—Alabama Great Southern, 
SEee R. Co. v. Moody, 92 Ala. 279,9 S 


Colo.—Thatcher v. Kaucher, 2 


Colo. 698. 

TK Stte Re vy. Clark, 51 Conn. 
Ga:—Central R. Co. v. Wolff, 74 

Ga. 664 


Ill.—Lycoming F. Ins. Co. v. Jack- 
son, 83 Ill. 302, 25 AmR 3886; Walker 
v. Bernstein, 43 Ill. A. 568. 

Iowa.—State v. Tennebom, 92 Iowa 
551, 61 NW 193; Humphrey v. Young, 
92 Towa 126, 60 NW 213; Latham v. 


Shipley, 86 Iowa 543, 53 NW 342; 

Acrea v. Brayton, 75 Iowa KAS), 38 

NW 171. ' 
Kan.—Atchison, ete, R. Co. v. 


Huitt, 1 Kan. A. 788, 41 P 1051. 

Me.—Haskell v. Mitchell, 53 Me. 
468, 89 AmD 711. 

Mass.—Brady v. Brady, 8 Allen 101; 
Haskins v. Hamilton Mut. Ins. Co., 
5 Gray 432. 

Mich.—Johnston yv. Farmers’ F. 
Ins. Co., 106 Mich. 96, 64 NW 5; 
Richter v. Harper, 95 Mich. 221, 54 
Wy 768; Browne v. Moore, 32 Mich. 

Minn.—Berg v. Spink, 24 Minn. 138. 

Mo.—Harris v. Quincy, etce., R. Co., 
115 Mo. A. 527, 91 SW 1010; Fry v. 
Estes, 52 Mo. Ava 
pase H.—Beard v. Kirk, 11 N. H. 


N. Y.—Woodruff v. Imperial F. Ins. 
Co., 83 N. Y. 133; Weidner v. Olivit, 
108 App. Div. 122, 96 NYS 37 [aff 
188 N. Y. 611 mem, 81 NE 1178 mem]; 
Smith v. Hill, 22 Barb. 656; Phillips 
v. McNab, 16 Daly 150, 9 NYS 526; 
Haan v. Metropolitan St. R. Co., 34 
Mise. 523, 69 NYS 888; Decker v. 
Myers, 31 HowPr 372; Brill v. Flag- 
ler, 23 Wend. 354. 

S. C—kKean v. Landrum, 72 S. C. 
556, 52 SH 421, 

S. D.—Johnson y. Gilmore, 6 S. D. 
276, 60 NW 1070. 

Tex.—Allen v. Carpenter, 66 Tex. 
138, 18 SW 347; Texas, etc., R. Co. v. 
Virginia Ranch, ete., Co., 7 SW 341; 
Missouri, etc., R. Co. v. Cocreham, 10 
Tex. Civ. A. 166, 30 SW 1118; Inter- 
national, etc., R. Co. v. Searight, 8 
Tex. Civ. A, 593, 28 SW. 39. 

Wis.—Rylander. v. Laursen, 124 
Wis. 2, 102 NW 341. 

fa] Cattle—Johnson vv. 
6 S. D. 276, 60 NW 1070. Ee 

[b] Contrary view.—‘‘The opinion 
of the witness, respecting the value 
of the sled, was not admissible in 


Gilmore, 


evidence. Rochester vy. Chester, 3 
N. H. 349; Peterborough v. Jaffrey, 
6 N. H. 462. He was not a manufac- 


® 
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selling such property,’* or even by having been 
present at’® or having knowledge of,‘® such sales 
or purchases, provided the time is sufficiently near 
and the conditions sufficiently similar to show rele- 
To come within the rule, land must pre- 
sent a similarity in all essential conditions, al- 
though it need not be adjacent.7* As in other cases 
involving remoteness, what lands are sufficiently 
near and sufficiently similar, to aid a jury in de- 
termining the value of the land in question is a 


vaney."* 


turer of sleds, if that might be sup- 
posed to indicate skill, nor was he 
otherwise possessed of any particu- 
lar science, or skill, respecting their 
construction or use. The fact that 
he had used sleds more than peo- 
ple in general, and had bought and 
sold many, might serve to show that 
he had more knowledge respecting the 
best form and size, and respecting 
the price at which they could be pur- 
chased or sold, than many others; 
but this is not sufficient to give him 
. the character of an expert. If it 
was so, the fact that any person 
was more familiar with the use and 
price of any articles than other mem- 
bers of the community generally 
were, would give him the character 
of an expert in relation to articles 
of that description, and admit his 
opinion in evidence. If there had 
been such a thing as a market value 
of sleds at the place, the witness’s 
knowledge respecting sales might 
have enabled him to testify to the 
market value of such a sled, which 
would involve matter of opinion, to 
some extent, in making the compari- 
son; but the evidence would be ad- 
missible, taken together, aS a matter 
Of (fact.. | Beard wv. Kirk, TiN. Ho 
397, 400. 
74, Ala.—Alabama Great Southern 
R.'Co. v. Moody, 92 Ala. 279, 9 S 238. 
Colo.—Union Pac., etc., R. Co. v. 
Williams, 3 Colo. A. 526, 34 P 731. 
Ga.—Morrow Transfer Co. v. Robin- 
son, 8 Ga. A. 409, 69 SE 317. 
Tll.—Davis v. Northwestern El. R. 
Co., 170 Ill. 595, 48 NE 1058. 
Mass.—Brady vy. Brady, 8 Allen 


101. 
Mich.—Mason vy. Partrick, 100 Mich. 
577, 59 NW 239. 


Minn.—Papooshek v. Winona, etc., 
R. Co., 44 Minn. 195, 46 NW 329. 

N. J—Ross v. Palisades Interstate 
Park Comrs., 90 N. J. L. 461, 101 A 
60; Brown v. New Jersey Short Line 
R. Co., ZOUNES De etODy Gietas ei Ls 

N. Y¥.— Woodruff v. Imperial F. Ins. 
Co:, AS N. Y. 133; Phillips v. McNab, 
16 Daly “150; 9 NYS 526; Haan v. 
Metropolitan St. R. Co., 34° Misc. 523, 
69 NYS 888; Clapper v. Race, 121 
NYS 317. 

Pa.—Pittsburg, etc., R. Co. v. Robi- 
son, 95 Pa. 426, 38 Legint 22. 

S. D.—Johnson vy. Gilmore, 6 S. D. 
276, 60 NW 1070. 

Wis.—St. Paul Room Co. vy. 
125 Wis. 138, 108 NW 259. 

[a] The rule applies to proof of 
value of: (1) Carriages. Brady v. 
Brady, 8 Allen (Mass.) 101. (2) 
Cattle. Alabama Great Southern R. 
Co. v. Moody, 92 ATa. 279, 9 S 288; 
Johnson v. Gilmore, 6 S. D. 276, 60 
NW 1070. (3) Clothing and furni- 
ture. Rademacher vy. Greenwich Ins. 
Cor 5" Eun 83 i27 NYS) 155464) 
Curiosities and animals for museum. 
Richter v. Harper, 95 Mich. 221, 54 
NW 768. (5). Hay. Burger v. 
Northern Pac. R. Co., 22 Minn. 343. 
(6) Horses. Union Pac., ete, R. 
Co. v. Williams, 3 Colo.. A. 526, 34 
Pe=(3i> Brady “v. Brady; '8 Allen 
(Mass.) 101; Mason v. Partrick, 100 
Mich. 577, 59 NW 239. (7) Real 
property. Davis v. Northwestern Fl. 
R. Co., 170 Ill. 595, 48 NE 1058; \Pa- 
pooshek v. Winona, ete., R. Co., 44 


Kemp, 


Minn. 195, 46 NW 329; Pittsburg, ete., 
R. s1@ooiey. Robinson, 38 LegInt 
(Pa.) 22. (8) Houses. Woodruff v. 


EVIDENCE 
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Imperial EY cinss 'Co,; 88. N.Y. boo: 
(9) Secondhand furniture. Phillips 
v. McNab, 16 Daly 150, 9 NYS 526. 
(10) Wagons. Haan v. Metropoli- 
ian St. R. Co., 34 Misc. 523, 69 NYS 
[b] A general dealer in goods may 
testify as to their value. Johnson y. 
Gilmore, 6 S. D. 276, 60 NW 1070. 
75. Continental Ins. Co. v. Hor- 
ton, 28 Mich. 173; Phillips v. McNab, 
16 Daly 150, 9 NYS 526; Torgnto Sub- 


elas R. Co. v. Everson, 54 Can. S. 
‘Tal "Secondhand furniture.—Phil- 


lips v. McNab, 16 Daly 150, 9 NYS 


526. 
76. Ross v. Palisades Interstate 
a ge Comrs,,. 90 °N: J.-L: "461, 101f-A 


77. See cases supra notes 74-76. 


78. In re Graves, 182 Fed. 443; 
Warren v. Wheeler, 21 Me. 484; 
Brown v. Corey, 43 Pa. 495; Re Bill- 


. D. C.—Costinett v. Plaza Hotel 
Co., 41 App. 80. 

RIC Ome 
Harper, 19 Kan. 529 

Mass.—Amory _ v. 

Mass, 556, 39 “NE “276: '"Phillips= iv: 
Marblehead, 148 Mass. 326, 19 NE 
R. Co., 118 Mass. 546. 

N. J.—Manda v. Orange, 82 N. J. L. 

N. Y.— Jarvis vy. Furman, 25 Hun 
391. 

A.) 157 SW 260. 

[a] Review of discretion—In a 
cretion may be reviewed. Atchison, 
etc., ‘R. Co. v.« Harper, 19 Kan. 529: 
391, 

80. Huntington v. Attrill, 118 N. Y. 

. Atchison, etc., R. Co. v. Harper, 
19 Kan. 529; Fahey v. Updike El. Co., 

82. U. S.—Union Pac. R. Co. v. 
Lucas, 136 Fed. 374, 69 CCA 218; 
CCA. “5373. St... Louis,” ete; oR. Co. sev, 
Idwards, 78 Fed. 745, 24 CCA 300. 
538, 72 S 106; State v. Citizens’ Light, 
eter. Co: 172 Ala. 232, ‘Sb* Se193s 
678; Southern R. Co. v. Morris, 143 
Ala. 628, 42 S 17; Mobile, etc., R. Co. 

Ark.—Chunn y. London, etce., 
Ins. Co., 124 Ark. 327, 187 SW 307. 

Cal.—Santa Ana y. Harlin, 99 Cal. 
538, 34 P 204. 

53 SE 567. 

Ill.— Chicago, ete., R. Co. v. Heid- 
Cas1913C 266; Cleveland, etc., R. Co. 
Varactonr 203; Tiss iG. en NE 804; 
Ry €o:, £77 Ill. -93;°52" "NH 302’ Ohio, 
etc., R. Co. v. Taylor, 27 Tl, 207; 
Hey’ v. Hawkins, -120 -Ill. GA; “483+ 
Reebie v. Brackett, 109 Tll. A. 6381; 
cago City R. Co. v. T. W. Jones Fur- 
niture Transit Co., 92 Ill. A. 507. 


ings, 5 ‘OntWwN 396. 
Kan.—Atchison,_ete., 
z Melrose, 162 
547; Tucker v. Massachusetts Cent. 
686, 82 A 869, AnnCas1913D 581, 
Tex.—Byrd Irr. Co. v. Smyth, (Civ. 
clear case the exercise of this dis- 
Jarvis v. Furman, 25 Hun (N. Y.) 
3865, 23 NE 544. 
81 
102 Nebr. 249, 166 NW 622. 
Gorman vy. Park, 100 Fed. 553, 40 
Ala.—Landers v. Hayes, 196 Ala. 
Hodge v. Rambo, 155 Ala. LON 4 5 8 
v. Riley, 119 Ala. 260, 24 S 858. 
ee, 
Ga.—Slaton v. Fowler, 124 Ga. 955, 
enreich, 254 Ill. 231, 98 NE 567, Ann 
Sewell v. ‘Chicago Terminal Transfer 
Gogerty Vv. Decatur, 190 Ill. A. 548; 
Maxwell v. Habel, 92 Ill. A. 510; Chi- 
Ind.—Goodwine v. Evans, 134 Ind. 


262, 33 NE 1031; Hire v. Kniseley, 
130 Ind. 295, 29 NE 1132; Eyans- 
ville, ete., R. Co. v. Fettig, 130 Ind. 


61, 29 NE 407; Chicago, etc., R. Co. 


- ” ot 
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matter for the sound discretion of the court;’® and 
the evidence may in such discretion be rejected,°° 
especially when other and better evidence can be 
or has been produced at the hearing.*+ 


Qualifications of Witness. While 


witnesses are not required to be expert or skilled 
in the strict and severe sense of the term in order 
to give opinions on value,®? and while there is no 
inflexible rule defining how much a witness must 
know in order ‘to be so qualified,** it must be made 


v.. Burden, 14 Ind. A. 512, 43 NE 
55. 

Iowa.—Monson v. Chicago, etc., R. 
Co., 181 Iowa 1354,°159° NW 679; 
Lundvick -v. National Union F. Ins. 


Co., 128 Iowa 347, 103 NW 970; Tuttle 


v. Cone, 108 Iowa 468, 79 NW _ 267; 
Dalzell v. Davenport, 12 Iowa 
437. 


Ky.—Louisville, ete, R. Co Vv. 
Jones, 52 SW 938, 21 KyL 747. 

Mass.—Shattuck Vv. Stoneham 
Bratch R. Co., 6 Allen 115; Wyman 
Viggice oe étcs +R. "Co.,~ 13)" Mete- 
316. 

Mich.—Continental Ins. Co. v. Hor- 
ton, 28 Mich. 173. 

Miss. — Yazoo-Mississippi Delta 
Levee Comrs. vy. Nelms, 82 Miss. 416, 
34 S 149. 

Mo.—Sprague v. Sea, 152 Mo. 327, 
53 SW 1074; N. O. Nelson Mfg. Co. 
v. Shreve, 104 Mo. A. 474, 79 SW 
488; Willison v. Smith, 60 Mo. A. 
469. ; 

Mont.—Watson v. Colusa-Parrot 
Min: vetes. Co d31t Monte ijt3 toe 
14; Porter v. Hawkins, 27 Mont. 486, 
71 P 664. 

Nebr.—South Omaha y. Ruthjen, 71 
Nebr. 545, 99 NW 240; Chicago, ete., 
Be v. Buel, 56 Nebr. 205, 76 NW 

N. H.—Harris v. Smith, 71 N. H. 
300, D2 A854; 

N. Y.—Glaser v. Home Ins. Co., 47 
Misc. 89, 98 NYS 524. 

Okl. — Sallisaw v. Priest, 159- P 


1093; O. KK. Transfer, “etei, 'Co.i-v, 
Neill, 159 P 272, LRA1917A 58. 

Pa.—Pollock v. Talcott, 30 Pa. 
Super. 622. 


Tenn.—Madison County Drain, Dist. 
No. 4 v. Askew, 140 Tenn, 314, 204 
SW 984. 

Tex.—Haas v. Choussard; 17 Tex. 
588; Missouri, etc., R. Co. v. Allen, 
39 Tex. Civ. A. 236, 87 SW 168; North 
Texas Constr. Co. v. Bostick, (Civ. 
A.) 80 SW 109 [rev on other grounds 
98 Tex. 239, 83 SW 12]; Texas, etc., 
R. Co. v. Maddox, 26 Tex. Civ. A. 
297, 68 SW 184. 

W. Va.—Tucker v. Colonial F. Ins. 
Co., 58 W.. Va. 30, 51 SE 86. 

Wis.—Moore v. Chicago, etc., R. Co., 
78 Wis. 120, 47 NW 278. 

“In many cases witnesses are al- 
lowed to testify to their opinions, 
not because they are experts in the 
technical sense of that term, but be- 
cause they have special knowledge 
of the particular facts in the case, 
which the jurors have not.” St. 
Louis, etce.;\ RR. Co. .v.. Edwards, 78 
Fed. 745, 746, 24 CCA 800. 

[a] Estimating value is “on the 
border line between the domain of 
general and expert knowledge.” HEw- 
ing v. Goode, 78 Fed. 442, 444. 

83. U. S—Montana R. Co. v. War- 
ren, 137 U. S. 348, 11 SCt 96, 34 L. ed. 
681; Stillwell, etc., Mfg. Co. v. Phelps, 
130 U. S. 520, 98 SCt 601, 32 L. ed. 
bee .—Gogerty v. Decatur, 190 Ill. A. 

Iowa.—Sylvester v. Ammons, 126 
Iowa 140, 101 NW 782. 

Mass.—Chandler vy. Jamaica Pond 
Aqueduct Corp.,.125 Mass. 544; Law- 
rence v. Boston, 119 Mass. 126; Whit- 
ney v. Boston, 98 Mass. 312. 

Minn.—Smith  v. Minneapolis Li- 
brary Bd., 58 Minn. 108, 59 NW 979, 
25 LRA 280; Papooshek v. Winona, 
ete}, RCo., 44 Minn. 195, 46 NW 329: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 
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to appear that he has had, and utilized, means su- 
perior to those available to the jurors, for forming 
an intelligent opinion.’* In most instances an owner 


EVIDENCE 


is deemed qualified by that relationship to testify 


Russell v. Hayden, 40 Minn. 88, 41 
NW 456. 

Nebr.—Chicago, ete, R. Co. v. 

pret, 49 Nebr. 25, 68 NW 342. 

Y.—Bedell vy. Long Island R. 
ae AA ON MIGYSA 367, 4 AmR 688; Teer- 
penning v. Corn Exch. Ins: Co., 43 
N. Y. 279; Chambovet v. Cagney, 35 
N. Y. Super. 474; Manhattan Deliv- 
ery Co. v. Simon, 98 NYS 844. 

Pa.—Lally v. Central Valley R. Co., 
215 Pa. 4386, 64 A 633. 

R. I.—Motton v. Smith, 27 R. I. 57, 
60 A 681, 8 AnnCas 831. 

Vt.—Hefflon v. Cashman, 103 A 
1023. 

Wash.—Glass vy. Buttner, 39 Wash. 
296, 81 P 699; Lines v. Alaska Com- 
mercial Co., 29 Wash. 133, 69 P 642. 

[a] All persons who are ac- 
quainted with property and have 
opinions of its value may give their 
opinions to the jury, together with 
their knowledge of the property and 
the facts upon which the opinions 


are based. Gogerty v. Decatur, 190 
Til. A, 548. 
[b] Value for all purposes.—The 


knowledge need not extend to value 
for all purposes in order to qualify 
the witness. Tracy v. Mt. Pleasant, 
165 Iowa 435, 146 NW 78. 

84. OU. S.— Montana Ea One aro 
Warren, 137 U. S. 348, 11 SCt 96, 34 
L. ed. 681; Glasier v. Nichols, 112 
Fed. 877 [app dism 123 Fed. 1005 
mem, 58 CCA 680 mem]; St. Louis, 
etc., ’R. Co. v. Edwards, 78 Fed. 745, 
24 "CCA 300; Nelson v. Killingley 
First Nat, Bank, 69 Fed. 798, 16 CCA 
425. 

Ala.—Whitehead v. Jasper Oil, etc., 
Co., 77 S 42; Georgia Cotton Oil Co. 
v. Carlisle Seed Co., 75 S 984; Catan- 
zano vy. Jackson, 73 S 510; Echols v. 
State, 147 Ala. 700, 41 S 298; Schloss 
v. Inman, 129 Ala. 424, 30 S 667; An- 
drews v. Tucker, 127 Ala. 602, 29 S 34. 

Cal.—Southern Pac. R. Co. v. San 
Francisco Sav. Union, 146 Cal. 290, 
79 P 961, 106 AmSR 36, 70 LRA 221, 
2 AnnCas 962; Santa Ana v. Harlin, 
99 Cal. 538, 34 P 224; San Diego 
Land, etc., Co. v. Neale, 78 Cal. 63, 
20 P 372, 3 LRA 83. 

Colo.—Florence v. Calmet, 43 Colo. 
510, 96 P 1838; Butsch v. Smith, 40 
Colo. 64, 90 Pp 61; Thatcher v. Kau- 
cher, 2 Colo. 698. 

Fla.—Sullivan v. Lear, 23 Fla. 463, 


"2 S 846, 11 AmSR 388. 


Ga.—Slaton v. Fowler, 124 Ga. 955, 
53 SE 567; Central R. Co. v. Wolff, 
74 Ga. 664. 

Ill.—Collins v, Chicago Sanitary 
Dist., 270 Ill. 108, 110 NE 318; Hough 
v. Cook, 69 Ill. 581; Cooper vy. Ran- 
dall, 59 Ill. 317; Wahrer v. Molloy, 
204 Ill. A. 329; ‘Haldeman v. Schuh, 
109 Ill. A. 259. 

Ind.—Muncie Pulp Co. v. Martin, 
164 Ind. 30, 72 NE 882. 

Towa.—Gillespie v. Ashford, 125 
Iowa 729, 101 NW 649; Haight v. 
Kimbark, 51 Iowa 13, 50 NW 577; 
Crawford v. Wolf, 29 Iowa 567; An- 
son v. Dwight, 18 Iowa 241; Dalzell 
vy. Davenport, 12 Towa 437. 

Kan.—Sexton v. Lamb, 27 Kan. 426. 

Ky.—Gerkins vy. Kentucky Salt Co., 
67 Sw 821, 23 KyL 2415; Miller v. 
Early, 58 SW 789, 22 KyL 825. 

Wat MO Slav lee Evie 6CC COMM. 
Sarpy,: 117, ua. 156, AS 477; Loutsi- 
ana R., etc., Co. v. Morere, 116 La. 
997, 41'S 936. 

Me.—Washington Ice Co. v. Web- 
ster, 68 Me, 449; Tebbetts v. Haskins, 
16 Me. 283. 

Md.—Abromatis v. Amos, 127 Md. 
394, 96 A 554; Baltimore Cons. Gas 
Co... Ve Baltimore, 105 Md. 43, 65 A 
628, 121 AmSR 553; Western Union 
Fel. Co. vy. Ring, 102 Md. 677, 62 A 
801, 5 AnnCas 969. 

Mass.—Jackson v. Innes, 231 Mass. 
558, 121 NE 489; Chandler v. Jamaica 


Pond Aqueduct Corp., 125 Mass. 544; 
Lawrence yv. Boston, 119 Mass. 126; 
Cobb v. Boston, 109 Mass. 438; Ed- 
mands v. Boston, 108 Mass. 535; Swan 
v. Middlesex County, 101 Mass. Lgteays 
Dickenson y. Fitchburg, 13 Gray 546; 
Shaw v. Charlestown, 2 Gray 107; 
Wyman vy. Lexington, eter, KR: Co., 
13 Mete. 316. 

Mich.—Grabowsky v. Baumgart, 
128 Mich. 267, 87 NW 891; Graves 
v. Kennedy, 119 Mich. 621, 78 NW 
667; Kelley vy. Richardson, 69 Mich. 
430, 37 NW 514; Keables yv. Christie, 
47 Mich. 594, 11 NW 400; Richardson v. 
McGoldrick, 43 Mich. 476, 5 NW 672; 
Printz v. Peo., 42 Mich. 144, 3 NW 
306, 36 AmR 4387; Continental Ins. 
Co. v. Horton, 28 Mich. 173. 

Minn.—Cleveland v. Rowe, 99 Minn. 
444, 109 NW _ 817; Papooshek vy. 
Winona, etc., R. Co., 44 Minn. 195, 
46 NW 329; Burger v. Northern Pac. 
R. Co., 22 Minn. 343. 

Miss.—Yazoo-Mississippi Delta Le- 
vee Comrs. v. Dillard, 76 Miss. 641, 
25 S 292; Whitfield v. Whitfield, 40 
Miss, 352. 

Mo.—St. Louis, ete., R. Co. v. Con- 
tinental Brick Co., 198 Mo. 698, 96 
SW 1011; Cantling v. Hannibal, etc., 
R. Co., 4 Mo. 385, 14 AmR 476; Wig- 
gins v. St. Louis, etc., R. Co., 119 Mo. 
A. 492, 95 SW 311; Schaaf y. Fries, 
77 Mo. A. 346. : 

Mont.— Watson v. Colusa-Parrot 
Min‘, etc: ‘Co., 31, Mont. 513579 BP 14. 

Nebr.—Crocker v. Steidl, 82 Nebr. 
850, 118 NW 1088; Green v, Lancaster 
County, 61 Nebr. 4738, 85 NW 439; 
Chicago, etc., R. Co. y. Shafer, 49 
Nebr. 25, 68 NW 342, 

N. J.—Trenton, etc., Tract. Corp. 
v. Mercer County Ba. of Taxation, 
105 A 222; In re McCraven, 87 N. J. 
Eq. 28, 99 A 619; Riley v. Camden, 
ete, .R..Co..10 Ni Jis, Licn289y 572A 445% 
Elvins v. Delaware, etc., Tel., etc., 
Cox, e63yuNe Jitu 24350 438 A 9035076 
AmSR 217; Laing v. United New Jer- 
SOV, wits, CEC) COs WOM BINS Fivy duyrcd.1 Oy, (XO, 
A 409, 38 AmSR 682. 

N. Y.—Scheu v. Blum, 119 App. 
Div. 825, 104 NYS 887; Wallingford 
Vv. Kaiser, 110 App. Div. 503, 96 NYS 
981; Kelly v. Home Sav. Bank, 103 
App. Div. 141, 92 NYS 578 [rev 44 
Misc. 102, 89 NYS 776]; Ferguson v. 
Buckell, 101 App. Div. 213, 91 NYS 
724; Ravin vy. Subin, 31 Misc. 742, 
64 NYS 138; Eno vy. Christ, 25 Misc. 
24, 54 NYS 400; Berkowitz v. Orizzo, 
106 Misc. 489, 174 NYS 719; Meteor 
Auto Tank Co. v. Brenner, 170 NYS 
953; Delbon vy. Krautwald, 169 NYS 
610; Gruel vy. Yetter, 26 Misc. 851, 55 
NYS 443 [aff 27 Misc. 494, 58 NYS 
373]; Sachs v. Borden’s Condensed 
Milk Co., 125 NYS 482; Lincoln v. 
Saratoga, etc., R. Co., 23 Wend. 425. 

NL D. —Minneapolis Threshing 
Mach. Co. v. McDonald, 10 N. D. 408, 
87 NW 993. 

Or.—Ruckman jy. 
Cone 420 (OT cons 
Pottery Co. 'v. Kern, 30 Or. 328, 47 
Pode 

Pa.—tTiffany v. Delaware, etc. R. 
COnace paeo00s, Oo Aa Od ere arr y: 
VarCampriaywete:,, ur COe 247 wea. Lod) 
93 A 336; Catlin vy. Northern Coal, 
etc., Co., 225 Fa. 262, 74 A 56; Stauffer 
v. East Stroudsbourg Borough, 215 
Pa. 148, 64 A 411; Mish v. Wood, 34 
Pa. 451; McGill v. Rowand, 3 Pa. 451, 
45 AmD 654; Whitesell v. Crane, 8 
Watts & S. 569; Scott v. Central Val- 
ley R. Co., 33 Pa, Super. 574; Keim 
v. Reading, 32 Pa. Super. 613; Mc- 
Donald vy. Sundstrom, 31 Pa. Super. 
241. 


R. I.—Motton v. Smith, 27 R. I. 57, 
60 A 681, 8 AnnCas 831; Williams v. 
Hathaway, 21 R. I. 566, 45 A 578; 
Brown vy. Providence, etc., R. Co., 12 
R. I. 238; Forbes v. Howard, 4 R. I. 
364; Buffum v. New York, etc. R. 


Imbler Lumber 
70 P 811; Oregon 
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to the value of common classes of property.*® The 
primary qualification of other witnesses is adequate 
aquaintance with that class of property,’* whether 


Co., 4 RT) 221: 

Ss. D—Smith v. Mutual Cash Guar- 
ANY: GN. SLD Se COs. cal See Oe oo el dns 
NW 94. 

Tex—ZJ. P. Watkins Land Mortg. 
Co. v. Campbell, 98 Tex. 372, 84 SW 
424; Missouri, ete, R. Co. vy. Dil- 
worth, 95 Tex. 327, 67 SW 88; Wald- 
rop v. Goltzman, (Civ. A.) 202 SW 
335; Ft. Worth, etc., R. Co. v. Bryson, 
(Civ. A.), 196 Sw 1165; Gut, eten kt: 
Co. v. McKie, (Civ. A.) 191 SW 576; 
Wells v. Long, (Civ. A.) 190 SW 530; 
St. Louis Southwestern R. Co. v. 
Kerr, (Civ. A.) 184 SW 1058; Texas, 
etc., R. Co. v. Townsend, (Civ. A.) 
106 SW 760; Texarkana, etc., R. Co. 
v. Bell, (Civ. A.) 101 SW 1167; Texas, 
ete., R. Co. v. Wilson Hack Line, 46 
Tex) eCiviy A 38). 10 1es Wi a OF ae Ete 
Worth, etc., R. Co. v. Brown, 45 Tex. 
Cty. 2Ac 376, 101 SW 266; Texas, ete., 
R. Co. v. Smith, 35 Tex. Civ. A. She 
80 SW 247; Cluck v. Houston, ete., R. 
Co., 34 Tex. Civ. A: 452,779 “Swi 80; 
Chicago,) ete: RCo, ty. Douclasssuss 
Tex. Civ. A. 262, 76 SW 449; Gulf, 
Ole wR. Couey, Burrovignsw. caieex. 
Civ. A. 422, 66 SW 83; Texas, etc., 
R,, Co. v.. White, 25 Tex. Civ., A. 278, 


62 SW 133; Halff v. Goldfrank, (Civ. 
AL) 49° Sw 1095s" Guitiwetch. Reon. 
Staton, (Civ. A.) 49 SW 277. . 
i nat Daten v. Cashman, 103 A 
0 

Va. ST. v. Com; 93° Va. S03; 
35 SE 452. 

W. Va.—Tucker y. Colonial F. Ins. 
Co.,; 58 W. Va. 30, %1 SE 86. 


Wis.—Christopher vy, Jerdee, 152 
Wis, 367, 139 NW 1182; Palanan Vv. 
Laursen, 124 Wis. 2, 102 NW 341. 

fa] Ilustrations.— (1) In an ac- 
tion to recover for services rendered 
decedent, a professional nurse’s tes- 
timony as to the value of plaintiff's 
services was inadmissible, plaintiff 
not being a professional nurse, nor 
having rendered services as a nurse, 
and the witness having admitted that 
she knew nothing as to the value of 
the services actually rendered. Scheu 
v. Blum, 119 App. Div. 825, 104 NYS 
887. (2) It was improper to permit 
the owner of a laundry to state what 
the laundry work sued for was worth, 
where he had no personal knowledge 
of the work done, except as shown 
by his books, Schneider v. Newgold, 
139 NYS 998: 

{[b] Where .a witness disclaims 
knowledge on the subject his testi- 
mony should not be received. Ad- 
ler yi-Pruitt, 169 Ala. 213, 53 °S, 315, 
32 LRANS 889; Thornburg v. Doo- 
little, 148 Iowa 530, 125 NW 1003; 
Clausen v, Tjernagel, 91 Iowa 285, 
59. NW. 277. 

85. See infra §§ 683-685. 

86. Ga.-—Americus v. Tower, 3 Ga. 
A, 159, 59 SE 434. 

Hawaiii—De Souza v. Soares, 22 
Hawaii 17. 


Ill.—Ohio, ete., R. Co. v. Taylor, 
Dna Ms 20K. 

Mass.—Shaw v. Charlestown, 2 
Gray 107. 


Mich.—Withey v. Pere Marquette 
Re Co. 140 Wich 42 1045 Nive GS: 
113 AmSR 533, 1 LRANS 352, 7 
AnnCas 57. 

Mo.—Tate v. Missouri, etc., R. Co., 
Piet 149; Schaaf v. Fries, 77 Mo. A. 
346. 

Mont.—Matoole -v. Sullivan, 177 P 
254; Holland vy. Huston, 20 Mont. 84, 
49 P 390. 

Nebr.—Greeley County v. Gebhardt, 
2 Nebr. (Unoff.) 661, 89 NW 758. 

N. J.—In re McCraven, 87 N. J. Eq- 
28, 99 A 619; Elvins v. Delaware, etc., 
Tel., etc., Co., 63 SNS hdl 4s ase 
903, 76 AmSR 217. 

N. Y.—Bedell v. Long Island R. Co., 
44 N. Y. 367, 4 AmR 688. 

N. D.—Keeney v. Fargo, 14 N. D. 
423, 105 NW 93. 
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real 87 or personal,8® and knowledge of the market 
Trading in property of that description 
In proportion as 
the property is common in its nature the number 
of qualified witnesses will increase.°? 


thereof.®° 
is an element of qualification.°° 


ditions being equal a witness is 


jury in proportion to his opportunities for ob- 
servation, past experience, and ability to coordinate 
his knowledge into a reasonable conclusion,®* and 
it has been suggested that it might be advisable to 
admit the evidence of anyone acquainted with the 


Okl.—Robinson v. Peru Plow, etc., 
Co; 10k 140) 31 PP 988. 

S. C—Davis v. Blue Ridge R. Co., 
81 S. C. 466, 62 SE 856. 

S. D.—Moulton vy. Globe Mut. Ins. 
Co., 36 S. D. 339, 154 NW_ 830; Enos 
ViesStreaul Boe M. Ins. "Co. 4. S..D- 
639, 57 NW 919, 46 AmSR 796. 

Tex.—Quanah, etce., R. Co. v.. Lan- 
caster, (Civ. A.) 207 SW 606; Pecos, 
etewieks COn Wan Porter, WCive. A.) 156 
SW 267; Peters v. Strauss, (Civ. A.) 
132 SW 956; Missouri, ete, R. Co. 
vy. Neiser, 54 Tex. Civ. A. 460, 118 
SW 166. 

W. Va.—Hood vy. Maxwell, 1 W. Va. 
219. 

Wis.—St. Paul Boom Co. v. Kemp, 
125 Wis. 138, 103 NW 259. 

[a] A dealer is competent. Chi- 
cago, ete., R. Co. v. Jones, (Tex. Civ. 
_A.) 118 SW 759. 

{b] Deduced value,—A witness 
may testify to a value deduced from 
that of other property with which the 
witness as well as the general com- 
munity is familiar. For example the 
value of flour, given the price of 
wheat. Hood vy. Maxwell, 1 W. Va. 
219. 

[c] Knowledge of actual sales is 
not needed. Greeley County v. Geb- 
paras 2 Nebr. (Unoff.) 661, 89 NW 
153, 

[d] Extent of knowledge.—‘‘There 
is no rule of law, and there can 
be none, defining how much a wit- 
ness shall know of property before 
he can be permitted to give an opin- 
ion of its value. He must have some 
acquaintance with it sufficient to en- 
able him to form some estimate of 
its value, and then it is for the jury 
to determine how much weight to at- 
tach to such estimate.’ Bedell v. 
Long Island R. Co., 44 N. Y. 367, 
370, 4 AmR 688. 

[e] The mere making of inquirles 
regarding the property will not 
qualify a witness. Meteor Auto Tank 
Co. v. Brenner, 170 NYS 953. 

87. Cal.—vVallejo, ete. R. Co. v. 
Reed Orchard Co., 169 Cal. 545, 147 
P 238; Reclamation Dist. No. 730 v. 


Inglin, 31 Cal. A. 495, 160 P 1098. 

Ga.—Farkas v. Cohn, 19 Ga. A. 472, 
91 SE 892. 

Iowa.—Gillespie v. Ashford, 125 
Iowa 729, 101 NW 649. 

Me.—Warren v. Wheeler, 21 Me. 
484, 

Mass.—Swan v. Middlesex County, 
101 Mass. 173; Whitman v. Boston, 
etc:., R. Co., 7 Allen 313; Shattuck v. 
Stoneham Branch R. Co., 6 Allen 
115; Dwight v. Hampden County, 11 
Cush. 201. 

Mo.—Wabash R. Co. v. Cockrell, 
192 SW 443. . 

N. Y.—Clark v. Baird, 9 N. Y. 188. 

N. C.—Raleigh, etc., R. Co. vy. Meck- 
lenburg Mfg. Co., 169 N. C. 156, 85 
SE 390, LRA1916A 1090. 

N. D.—lkeeney v. Fargo, 14 N. D. 
423, 105 NW 93. 

Okl.—Sallisaw v. MSS ae 
1093. 

Pa.—Soisson v. Connellsville School 
Dist., 262 Pa. 80, 104 A 892; Reed v. 
Pittsburg, etc., R. Co., 210 Pa. 211, 
59 A 1067; Smith v. Pennsylvania R. 
Co., 205 Pa. 645, 55 A 768; Jones v. 
Brie; ,etc,, Re Co. 7151) Pa.. (30, 525 2A 


134, 31 AmSR 722, 17 LRA 758; Kel- 
logg v. Krauser, 14 Serg. & R. 137, 


Priest, 


EVIDENCE 


weight of such 


Other con- 


valuable to the | is relevant. 


The witness’ 


16 AmD 480; Hewitt v. Pittsburg, 
etce., R. Co., 19 Pa. Super. 304. 

Tex.—Houston Belt, etc., R. Co. v. 
Vogel, (Civ. A.) 156 SW 261; Wichita 
Falls, etc., R. Co. v. Wyrick, (Civ. A.) 
147 SW 730; Foley v. Houston Belt, 
ete, RCo; 50) tex, Civ. A, 218; 108 
SW 169, 110-SW 960. 

W. Va.—Buckhannon, etec., R. .Co. 
v. Great Scott Coal, etc., Co., 75 W. 
Va. 423, 83 SE 1031. 

See also infra § 686. 

[a] A tex assessor charged with 
the duty of appraising property may 
be deemed adequately qualified. 
Muskeget Island Club y. Nantucket, 
185 Mass, 303, 70 NE 61. 

88. Ala.—McAilister-Coman Co. v. 
Matthews, 150 Ala. 167, 173, 43 S 747 
[cityCycie 

Mich.—Continental Ins. Co. v. Hor- 
ton, 28 Mich. 173. 

Mo.—Wiggins y. St. Louis, ete., R. 
Co., 119 Mo, A. 492, 95 SW 311; Willi- 
son V. Smith, 60 Mo. A. 469. 

Okl.—Robinson y. Peru Plow, ete., 
Cos st Ol La0 el Poss. 

Tex.—Texas, etc., R. Co, v. Sher- 
rod, 99 Tex. 382, 89 SW 956. 

See alSo infra § 684. 

89. I1}].—Euston vy. Erie R. Co., 147 
Til, A. 594, 

Mo.—McCrary v. Chicago, etc., R. 
Co., 109 Mo. A. 567, 88 SW 82; Hos- 
kins v. Missouri Pac. R. Co., 19 Mo. 
A, 315. 

N. Y.—Rimbaud vy. Beiermeister, 
168 App. Div. 596, 154 NYS 333. 

N. C.—Ferebee v. Berry, 168 N. C. 
281, 282, 84 SH 262 [cit Cyc]; Car- 
son v. Blount, 156 N. C. 103, 72 SE 99. 


ity Bee aes Wes LOT e hho Owe 
Pa,—Katzenberg Vie Suan, oOo osea. 
Super. 45. 
S. D—Bailey v. Walton, 24 S. D. 


118, 123 NW 701. 

Tex.—Waldrop v. Goltzman, (Civ. 
A.) 202,.SW 3385; Patterson v. Quanah, 
etG. Rc COn, (Clv VA.) 195 (Si 263" 

[a] Knowledge of market value is 
not essential. Garnett v. Storm, 
(OkKl,) 166 P 401; St. Louis, ete. R. 
Cu. v. Weldon, 39 Okl. 369, 185 P 8. 
_ (b] Hearsay.—‘‘In proving value 
it often becomes necessary to receive 
the opinion of witnesses, but in such 
cases it should appear that the wit- 
nesses have had opportunity to form 
correct opinions. The witness saw 
no mules sold in the Los Angeles 
market, heard no offer made for any, 
and only knew what prices persons 
told him had been paid for some 
mules he saw, what. prices were 
asked for others—in fact had no in- 
formation as to the value of mules 
in that market or other than such as 
he derived from statements made by 
others. He only remained in Los 
Angeles a few days, and did not pre- 
tend to. base his opinion on knowl- 
edge actually acquired through ob- 
servation of the market, but upon 
statements made to him by others.” 
Southern Pac. R. Co. v. Maddox, 75 
Tex. 800, 305, 12 SW 815 [quot Texas, 
etc., R. Co. v. Crowley, (Tex. Civ. A.) 
86 SW 342]. 

90. Ill—Maiss vy. Metropolitan 
Amusement Assoc,, 146 Ill. A. 196 
{aff 241 Ill. 177, 89 NE 268]. 

Ky.—Louisville, ete, R. Co. v. 
Brown, 90 SW 567, 28 KyL 772. 

Mass.—Muskeget Island Club v. 


Time of acquiring knowledge. 
be competent, although his knowledge as to value 
was acquired subsequent to the time at which value 


[§ 682 


property, leaving it for the jury to determine the 


evidence.?*' 
A witness may 


claim to knowledge may be suffi- 


cient to establish prima facie his qualifications °° 
leaving the fact of actual knowledge to be tested 
upon ecross-examination.°® 

Question for court. The qualification of the wit- 


Nantucket, 185 Mass. 303, 70 NE 61. 

Tex.—Galveston, ete., R. Co. v. Pat- 
terson, (Civ. A.) 173 SW 273. 

Wis.—St. Paul Boom Co. v.; Kemp, 
125 Wis. 138, 103 NW 259. 

See also supra § 681. 

91. Chicago, etc., R. Co. v. Calumet 
Stock Farm, 96 Ill. A. 337 [afr 194 
Ill. 9, 61 NE 1095, 88 AmSR_ 68]; 
Stone v. Covell, 29, Mich. 359; Jones 
Vv. Erie; ete. “RR: *Con, Tht SParts0se2> 
A 134, 31 AmMSR 722, 17 LRA 758. 

[a] Dllustration—The price of 
land in one’s own neighborhood or 
in the vicinity where he deals in it 
is a subject on which “all intelli- 
gent persons in those positions may 
be supposed to inform themselves.” 
Stone v. Covell, 29 Mich. 359, 361. 

92. Greene-Grieb-Sherman Co. v. 
Quinlen Co., 148 Ill. A. 1; Suttle v. 
Falls, 98 N. C. 393, 4 SE 541, 2 AmSR 
338. 

93. Carpenter v. Robinson, 5 F. 
Cas. No. 2,431, Holmes 67; Spring- 
field F. & M. Ins. Co. v. Payne, 57 
Kan, 2ol 46+ Pests. 
cone Merrill v. Grinnell, 30 N. Y. 

{a] Dlustration.—A foreign immi- 
grant may state the value of the con- 
tents of his trunk lost on the voyage, 
although the standards of value to 
which he testifies were acquired by 
subsequent residence in the country 
to which he was traveling. Merrill 
Vv. Grinnell, 30. N.Y) 5945) 

95. Kan.—Wichita R. Co. v. Kuhn, 
38 Kan. 104, 16 P 75; Central Branch 
Union Pac. R. Co. v. Andrews, 37 
Kan, 162, 14 P 509. 


Ky.—Bell v. Keach, 3 KyL 520. 
oe ae ae ee v. Moore, 32 Mich. 


Mo.—Union El. Co. vy. Kansas City 
Suburban Belt R. Co., 1385 Mo. 353, 
33 SW 926, 36 SW 1071; St. Louis, 
etc., R. Co. v.. St. Louis Union Stock 
Yards Co., 120 Mo. 541, 25 SW 399; 
Bowne v. Hartford F. Ins. 
Mo. A. 473. 

Nebr.—Northeastern Nebraska R. 
Co. v. Frazier, 25 Nebr. 53, 40 NW 
G09; e-Sioux . ‘City, setes i Rw. Conmuve 
Weimer, 16 Nebr. 272, 20 NW 349. 

N. Y.—Smith v. Hill, 22 Barb. 656. 

Ss. D.—State v. Montgomery, 17 
S, D. 500, 97 NW 716. 

Tex.—Byrd Irr. Co. v. Smyth, (Civ. 
A.) 157 SW 260. 

Wis.—Moore v. Chicago, etc. R. 
Co., 78 Wis, 120, 47 NW 273. 

[a] This is true, although (1) the 


claim is not unqualified. Bell v. 
Keach, 3 KyL 6520 (“guessing’’); 
Bischof, tv. Schulz,” “Se NYS: 757, 


(“something”). (2) So a _ witness 
may be deerned qualified, although 
he cautiously disclaims entire famil- 
iarity. Johnson y. Farmers’ F. Ins. 
Co., 106 Mich. 96, 64 NW 5 (‘very 
nearly” knows); Harris v. Schuttler, 
(Tex. Civ. A.) 24 SW 989 (tolerably 
acquainted); Stolze v. Manitowoc 
Terminal Co., 100 Wis. 208, 75 NW 
987 (somewhat familiar). 

96. Bowne v. Hartford F. Ins. Co., 
46 Mo. A. 473; Moore v. Chicago, etc., 
R. Co., 28 Wis. 120, 47 NW 273. 

[a] If the opportunity for cross- 
examination is declined, and by con- 
sequence the basis is not disclosed, 
the evidence remains’ unaffected. 


Wilson vy. Harnette, 32 Colo. 172, 75 
P 395. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ness is a preliminary question of fact for the 


decision of the trial judge.®” 
[§ 683] 
Opinion of Owner. 


cient to qualify one to state his 


97. U. S.—St. Louis R. Co. v. 
Reed, 216 Fed. 741, 182 CCA 651. 

Cal.—Vallejo, ete., R. Co. v. Reed 
Orchard Co., 169 Cal. 545, 147 P 238; 
Kirstein vy. Bekins Van, ‘ete., Cos 27 
Cal. A. 586, 150 P 999 

Fla.—Sullivan v. Lear, 23 Fla. 463, 
2 S 846, 11 AmSR 388 

Tll.—Geneseo v. Schuitz, 257 Ill. 
273, 100 NE 926; Chicago, ete. R. 
Co. v. Calumet Stock Farm, 96 Ill. 
A. 337 [aff 194 Ill. 9, 61 NE 1095]. 
Ind.—Fox v. Cox, 20 Ind. A. 61, 
50 NE 92. 

Mass.—Lakeside Mfg. Co. v. Wor- 
cester, 186 Mass. 552, 72 NE 81; Shat- 
tuck v. Stoneham Branch R. Co., 6 
ate 115; Paine v. Boston, 4 Allen 

Mich.—Kent Furniture Mfg. Co. v. 
Ransom, 46 Mich. 416, 9 NW 454. 

Minn.—Potts v. Minneapolis, etce., 
R. Co., 124 Minn. 413, 145 NW 161; 
Lehmicke v. St. Paul, ete., R. Co., 
19 Minn. 464. 

Mo.—Murphy v. Murphy, 22 Mo, A. 


18. 

N. H.—Smith vy. American Car 
Sprinkler’ Co.,, 78 N. HH. 152, 97% A872. 

N. J.—Ziegener v. Daeche, SAN. Js 
10% Reem 103 A 82, 

Y.—Bedell v. Long Island R. 

Con “44 N.Y. 367, 4 AmR 688; Smith 
Vv. Holbrook, 16 ‘Alb. IDR VAR oa 

Okl.—Garnett v. Storm, 166 P 401; 
Philadelphia Fire Assoc. v. Farmers’ 
Gin Co., 39 Okl. 162, 134 P 443. 
, Tex.—Philadelphia F. Assoc. v. 


Powell, (Civ. A.) 188 SW 47; Chi- 
cago, ete., R. Co. v. Kapp, (Civ. A.) 
117 SW 904. 

[a] Review.—(1) The action of 


the lower court is reviewable on ap- 
peal. Seurer v. Horst, 31 Minn, 479, 
18 NW 283; Murphy v. Murphy, 22 
Mo. A. 18. Contra Taylor v. Roger 
Williams Ins. Co., 51 N. H. 50; Dole 
v. Johnson, 50 N. H. 452. (2) But 
every reasonable assumption will be 
indulged in favor of the reasonable- 
ness of the finding. Kent Furniture 
Mfg. Co. v. Ransom, 46 Mich, 416, 9 
NW 454; Stevens vy. Benton, 2 Lans. 
156, 39 HowPr (N. Y.) 13. (3) And 
a ruling admitting witnesses as to 
value will not be reviewed except in 
case of a total lack of knowledge or 
palpable abuse of discretion. Fox v. 
Cox, 20 Ind. A. 61, 50 NE 92; Lake- 
side Mfg. Co. v. Worcester, 186 Mass. 
552, 72 NE 81; Whitehead v. Jeffer- 
son, (Oki.) 151 P 681; Guerra v. San 
Antonio Sewer Pipe Co., (Tex. Civ. 
A.) 163 SW 669. (4) It is not ground 
for reversal that the appellate court 
thinks that the finding might with 
greater propriety have been the other 


way. Conness vy. Com. 184 Mass. 
341, 69 NE 341. 
98. U. S.—Chicago, etc., R. Co. v. 


Ohio City Lumber Co., 214 Fed. 751, 
131 CCA 57; La Compagnie Générale 
Transatiantique v. Persaglio, 165 Fed. 
638, 91 CCA 610; Union Pac. R. Co. 
v. Lucas, 136 Fed. 374, 69 CCA 218. 

Ala.—Central of Georgia R. Co. 
v. Jones, 170 Ala. 611, 54 S 509, 37 
LRANS 588. 

Cal.—Hood v. Bekins Van, etc., Co., 
172 P 594; Kirstein v. Bekins Van, 
etc:, Coyn2 7 Cals ALS 586,5150- R999: 

Cole.—Sandberg ‘v. Borstadt, 48 
Colo. 96, 99, 109 P 419 [cit Cyc]; 
Union Pac., etc., R. Co. v. Williams, 
3 Colo. A. 526, SA el Od. 

Fla.—Atlantic Coast Line R. Co. 


v. Sandlin, 78 S 667 

Ida.—Rankin v. Caldwell, 15 Ida. 
625, 99 P 108. 

Tll.—Sinamaker vy. Rose, 62 Ill. A. 


118. 

Iowa.—Monson v. Chicago, etc., R. 
Co., 181 Towa 1354, 159 NW 679; Wil- 
liams State Bank y. Gish, 167 Iowa 


(d) Value of Personal Property—aa. 
The mere fact of ownership 
of personal property is usually regarded as suffi- 


EVIDENCE 


value.°’ 


[22 0:05] Sat 


A very common application of this prin- 


ciple is found in cases where the owner of animals 


estimate of its 


526, 149 NW 600; Columbus Nat. 
Bank v. Jordan, 139 Iowa 499, 117 
NW 758; Tubbs v. Mechanics’ Ins. 
Co}, 131 Towa 217, 108 NW 324; Thom- 
ason Vv. Capital Ins.4 (©oi, 92 lowa 
72, 61 NW 843; Tubbs v. Garrison, 
68 Iowa 44, 25 ‘NW 921. 

Kan.—Hollinger v. Missouri, ete., 
Re Co.) 94) Kan? 316; 3f46 9 P) 1084, 
AnnCas1916D 802. 

Mass.—Shea vy. Hudson, 165 Mass. 
43, 42 NE 114. 

Wich. —Ruppel y. Adrian Mfg. Co., 
96 Mich. 455, 55 NW 995. 

Minn. —Fairmont Gas Engine, etc., 
Motor Car Co. v. Crouch, 133 Minn. 
167, 157 NW 1090; Itasca Cedar, etc., 
Co. v. McKinley, 124 Minn. 183, 144 
NW 768, 1135; Paterson v. Chicago, 
CLC aR: Co., 95’Minn. 57, 103 NW 621; 
McLennan v. Minneapolis, etc., Ele- 
vator Co., 57 Minn. 317, 59 NW 628. 

Nebr.—Gibbons vy. Chicago, ete., R. 
Co., 98 Nebr. 696, 154 NW 226; Neal 
v. Missouri PAC we COs, OS "Nebr. 
460, 153 NW 492; Hawkins v. Col- 
lins, 89 Nebr. 140, 1381 NW 187, 36 
LRANS 194; Hespen v. Union Pac. R. 
Co., 82 Nebr. 495, 118 NW 98 [quot 
Cyc]; Western Home Ins. Co. v. Rich- 
ardson, 40 Nebr. 1, 58 NW 597. 

N. J.—Ross vy. Palisades Interstate 
rane Comrs, 90° N. J.) U0 461102 

N. Y.—Weidner vy. Olivit, 108 App. 
Divewl22\ 09 CaN Sees Cipaieelss IN. mye 
611 mem, 81 NE 1178 mem]; Rade- 


macher v. Greenwich Ins. Co., 75 
Hun 83, 27 NYS 155. 
Oh.—Economy Bldg. ete., Co. v. 


Newman, 28 Oh. Cir. Ct. 103. 

Okl.—Midland Valley R. Co. v. Lar- 
Sson,e41 (OKl, 360; 367, 188 P1733) [eit 
Cyc]. 

Pa.—Betz v. Hummel, 10 Pa. Cas. 
Olio, el sanAL 9.3.8t 

S. C.—Aldrich v. Southern R. Co., 
95'S:2644275,79 "SH 316: 

Ss. D.—Moulton v. Globe Mut. Ins. 
Co., 36 S. D. 339, 154 NW 830. 

Tex.—Houston Belt, ete. R. Co. 
v. Vogel, (Civ. A.) 179 SW 268; Hous- 
ton, ete., R. Co. v. Hirsch, (Civ. A.) 
160 SW 426. 

Wash.—Ingram vy. Wishkah Boom 
Co sowWash, Lol Tada Py 34: 

Wis.—Schacht vy. Oriental Storage, 
ete., Co., 155 Wis. 121, 143 NW 1058; 
Farley v. Spring Garden Ins. Co., 148 
Wis. 622, 184 NW 1054; Whiting v. 
Mississippi Valley Manufacturers 
Mut. Ins. Co., 76 Wis, 592, 45 NW 672. 

“The ownership and possession of 
personalty afford some ground for 
the presumption of capacity to speak 
as to its value. In the present in- 
stance, in addition to the fact that 
the witnesses were the purchasers 
of the horse, and had had it in their 
possession for a long time and tested 
and observed its capacity, it was fur- 
ther shown that they were farmers, 
and had for years raised and handled 
horses, and these facts we are satis- 
fied were sufficient to make their tes- 
timony admissible.’ Columbus Nat. 
Bank v. Jordan, 139 Iowa 499, 505, 
117 NW 758. 

fa] Property of no market value. 
—The owner may testify as_ to 
value to him of property having no 
market value. Willard v. Valley Gas, 
Corea Caleoynd'51) se P286. 

Experience will enhance the 
weight of the owner’s testimony as 
to value. Itasca Cedar, etc., Co. v. 
McKinley, 124 Minn. 183, 144 NW 
1135; Osborne y. State, (Tex. Civ. 
‘ADD: 56 SW 53. 

[c] Where the owner claims to be 
an expert, special knowledge must 
be shown. Ross y. Palisades Inter- 
state Park Comrs., 90 N. J. L. 461, 
101 A 60. 


is permitted to state their value;*® and the owner 
has also been permitted to testify as to the value 
of automobiles! 


or other vehicles;? beer cool- 


99. U.° S.—Missouri, ete. R. Co. 
ve Hall; 87 Fed. 170,.32, CCA 146. 

Ala.—Rawles v. James, 49 Ala. 183. 

Colo.—Union Pac., ete., ne Cow Wwe 
Williams, 3 Colo. A, 526, 34 P 731. 
Mat ak ask v. Dwight, 18 Iowa 

Kan.—Atchison, ete., R.,Co. v. Bart- 
lett, 2. Kan. A. 167, 43° RP 284: 

Mass.—Shea y. Hudson, 165 Mass. 
43, 42 NE 114. 


Mich.—Connell _ v. McNett, 109 
Mich. 329, 67 NW 344. 

Miss.—Whitfield v. Whitfield, 40 
Miss. 352. 

Mo.—Cantling vy. Hannibal, etc., R. 


Co., 54 Mo. 385, 14 AmR 476. 
Mont.—Emerson v. Bigler, 21 Mont. 
200, 58 P 621. 
N. Y.—Brill v. Flagler, 23 Wend. 


354, 

N. D.—Needham v. Halverson, 22 
N. D. 594, 185 NW 203. 

Ok1.—St. Louis; etes = Re Corssevs 
Mounts, 44 Okl. 359, 144 P 1036. 

Or.—Chaperon y. Portland Electric 
Com eh Ore oo.) On PEO zse 

Tex.—Texas, etc., R. Co. v. Stewart, 
43> "Tex. Civ. A. 3995, 96. SW. 206: 

Vt.—Green v. La Clair, 89 Vt. 346, 
95 A 499. 

Wis.—Palmer v. Goldberg, 128 Wis. 
103, 107 NW 478. 

[a] Cattle.—Missouri, etc., R. Co. 
v. Hall, 87 Fed. 170, 32 CCA 146; St. 
Louis, etc., R. Co. v. Edwards, 78 
Fed. 745, 24 CCA 300; Robinson v. 
State, 14 Ala. A. 25, 70 S 960; Leek 
v. Chesley, 98 Iowa 593, 67 NW 580; 
Atchison, etc., R. Co. v. Bartlett, 2 
Kan. A. 167, 43 P 284; Council v. 
St Louis) “ete., “Re Co; 126 7 Mol ear 
432, 100 SW 57; Emerson vy. Big- 
ler, 21 =) Mont. 9200753" es o2k as 
Louis, etc., R. Co. v. Young, 30 Okl. 
Sy ID ee ONS 

[b] Colt.—Atchison, etc., R. Co, v. 
Bartlett, 2 Kan. A. 167, 43 P 284. 

[ec] Dogs—Anson v. Dwight, 18 
Iowa 241; Brill v. Flagler, 23 Wend. 
354. 

{d] Horses.—Millsapp v. Woolf, 1 
Ala. A. 599, 56 S 22; Union Pac., etc., 
R. Co. v. Williams, 3 Colo. A. 526, 34 
P 731; Williams State Bank v. Gish, 
167 Iowa 526, 149 NW 600; Columbus 
Nat. Bank v. Jordan, 139 Iowa 499, 
117 NW 758; Leek vy. Chesley, 98 
Iowa 593, 67 NW 580; Humphrey v. 
Young, 92 Iowa 126, 60 NW 213; Shea 
v. Hudson, 165 Mass. 43, 42 NE 114; 
Connell v. McNett, 109 Mich. 329, 67 
NW 344; Mason v. ’Partrick, 100 Mich. 
DCL Oo. ‘NW 239; Whitfield v. Whit- 
field, 40 Miss. 352; Needham v. Hal- 
verson, 22 N. D. 594, 185 NW 203; St. 
Louis, ete., R. Co. v. Mounts, 44 Okl. 
359, 144 P 1036; Coyle v. Baum, 3 
OKI. 695, 41 P 389; Chaperon v. Port- 
land Gen. Electric Co., 41 aye 39, 67 
P 928; Texas, etc., R. Co. Stewart, 
43 Tex. Civ. A. 399, 96 SW ‘toe: Green 
v. La, Clair, 89 Vt. 346, 95 A 499; 
Palmer v. Goldberg, 128 Wis. 103, 
107 NW 478; Vagts v. Utman, 125 
Wis. 265, 104 NW 88. 

[e] Mules.—Rawles v. James, 49 
Ala. 183; Whitfield v. Whitfield, 40 
Miss. 352; Cantling v. Hannibal, etc., 
R. Co., 54 Mo. 385, 14 AmR 476. 

{f] Oxen.—Whitfield v: Whitfield, 
40 Miss. 352. 

{g] Sheep.—Midland Valley R. 
Co. v. Larson, 41 Okl. 360, 138 Db 178. 

1. Paterson v. Chicago, éete., R. 
Co., 95 Minn. 57, 103 NW 621. 

[a] A former owner may testify 
as to value. Paterson v. Chicago, 
etc., R. Co., 95 Minn. 57, 103 NW 621. 

2. Shea v. Hudson, 165 Mass. 43, 
42 NE 114; Whitfield vy. Whitfield, 40 
Miss. 352; Haan v. Metropolitan St. 
R. Co., 34 Misc. 528, 69 NYS 888; 
Missouri, etc., R. Co. v. Peay, 7 Tex. 
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ers;° bieyeles;? boats;® books;® building materials ;? 
carvings ;® clothing ;® crops, whether standing or sev- 
cred;!* farm implements; household furniture ;1? 
machinery ;!* sewing machines;1* stocks of goods, 
The owner has even been 
permitted to estimate the value of property of an 
intangible nature, such as the good will of a busi- 
The competency of the owner is not affected 
by the fact that his knowledge is recently acquired,!® 


and telegraph poles.'® 


ness.17 


Civ. A. 400, 26 SW 768. 

[a] The depreciation in value 
caused by 9 collision may be Stated. 
Shea v. Hudson, 165 Mass. 438, 42 


NE 114. 

3. Betz v. Hummel, 10 Pa. Cas. 
313, 13 A 938. 

4 Osborne v. State, (Tex. Cr.) 56 
a 53. 


Jackson v. Innes, 231 Mass. 558, 
wt NE 489. 

6 Willard v. Valley Gas, etc., Co., 
171 Cal. 9, 151 P 286 (scrapbooks and 
a rare old book having no market 
value). 

7 Thorn v. Sutherland, 25 Hun 
GNP Ys) 435.12" 

8. Ruppel v. Adrian Mfg. Co., 96 
Mich. 455, 55 NW 995 (from unique 
design). 

9. U. S—La Compagnie Générale 
Transatlantique v. Persaglio, 165 Fed. 
638, 91 CCA 610. 


Ill—Gross v. Saratoga Huropean 


Hotel, ete., Co., 176 Ill. A. 160. 
Iowa.—State v. Hathaway, 100 

Iowa 225, 69 NW 449. 
Mich.—Printz v. Peo., 42 Mich. 144, 


3: NW 8C6, 36 AmR 437.- 

N. Y.—Merrill v. Grinnell, 30 N. Y. 
594; Rademacher v. Greenwich Ins. 
Co., 75: Hun 83, 27 NYS 155. 

Okl. —S8t. Louis, ete., R. Co. v. Dun- 

ham, 36 Okl. 724, 129 P 862. 
' Tex.—Pecos, ete., R. Co. v. Grundy, 
(Civ..A.) 171 SW "318; Gulf, ete., R. 
Co. v. Vancil, 2 Tex. Civ. A. 427, 21 
SW 303. 

[a] Where price paid not known.— 
In an action against a carrier for 
the loss of certain trunks, plaintiff 
is not incompetent to testify as to 
value of their contents, because such 
contents consisted largely of cloth- 
ing bought by plaintiff's wife for the 
family, and he did not know the 
prices paid; the value Deing a matter 
not capable of exact ascertainment. 
La Compagnie Générale Transatlan- 
tique v. Persaglio, 165 Fed., 638, 91 
CCA 610. 

10. Ala.—Ryall v. Allen, 143 Ala. 
222, 38 S 851; American Oak Extract 
Co. v. Ryan, 112 Ala. 337, 20 S 644. 

Ark.—St. Louis, etc., R. Co. v. Ly- 
man, 57 Ark. 512, 22 SW 170. 

Co slo, Chicago, ete., R. Co. v. Lar- 
sen, 19 Colo. 71, 34 P 477: Union Pac., 


etc., Ry COs, Vs Williams, 3 Colo. A. 
526, 34 P 731. 
Ind.—Burke v. Howell, 14 Ind. A. 


296, 42 NE 952. 


Mass.—Jurada v. Cambridge, 171 
Mass. 144, 50 NE 537 

Minn.—McLennan vy. Minneapolis, 
etc., Hl. Co., 57 Minn. 317, 59 NW 


628; Burger v. Northern Pac. R. Co., 
22 Minn. 343. 

Mo.—Stone vy. St. Louis, etc. R. 
Co., 146 Mo. A. 298, 129 SW 1074. 

Nebr.—Watkins v. Union Pac. R. 
Co., 170 NW 358; Anderson v. Chi- 
cago, etc., R. Co., 84 Nebr. 311, 120 
NW 1114, 133 AmSR 626. 

N. D.—McGilvra v. Minneapolis, 
aici R. Co. °35 ND: 275; 159) NNW, 

8. D.—Ochsenreiter vy. 
rapes Coe 
8 


George C. 
VTS SD a0 ee UNG, 


Tex.—Galveston, etc., R. Co. v. 
Rheiner, (Civ. A.) 25 SW 971. 
[a] Reason for rule.—‘“It must be 


assumed that a farmer raising and 


selling crops knows their market 
value.” McLennan vy. Minneapolis, 
eClcr al BCo., Vor Minnes sans 3195 59 
NW 628. 


EVIDENCE 


tent.?° 
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[b] Flax.—Ochsenreiter v. Georgé 
C. Bagley El. Co., 11 S. D. 91, 75 NW 
822 (growing). 

[ec] Grass.—Byrne v. Minneapolis, 
ete., R. Co., 29 Minn. 200, 12 oe ped 


(growing): Galveston, etc. R eo 
Polk, (Tex. Civ. A.) 28 SW 353 Min 
pasture). 

[ad] Hay—McGilvra v. Minneapo- 
lis; etcsehin ‘Cone eb IN Ds §2iiby kod 
NW 854. : £ : 

[e] Where crops are merely part 


of the general value of land taken 
the court may in its discretion re- 
ject the evidence. Jurada v. Cam- 
bridge, 171 Mass. 144, 50 NE 537. 

ti. ry “Vv. .wstes,. 52 6 Mo,, Ala ds 
Seckerson v. Sinclair, 24 N. D. 326, 
140 NW 239; Robinson v. Peru Plow 
ete,..Cos, 1 Oki. 140; 31° P. 933° 

{a] Farm machinery.—Seckerson 
Meer aw bay 24 N. D. 326, 140 NW 

12. Ala—Birmingham R. etc., Co. 
v. Hinton, 157 Ala. 630, 47 S 576. 

Cal.—Hood v. Bekins Van, etc., Co., 
172 P 594; Willard v. Valley Gas, etc., 
Co. Lil Cali 9) 151i P2286. 
E D. C.—Dobbins v. Thomas, 30 App. 
iG 

Ill.— Chicago City R. Co. v. T. W. 


Jones Furniture Transit Co., 92 Ill. 
A. 507; Sinamaker v. Rose, 62 Ill. 
A, 118. 

Ind —Fredericks v. Sault, 19 Ind. 


A. 604, 49 NE 909. 

Iowa.—Names v. Union Ins. Co., 
104 Iowa 612, 74 NW 14; Thornason 
v. Capital Ins. ~Co., \92° lowa °72,°'61 
NW 843; Tubbs v. Garrison, 68 lowa 
he 25 NW 921. 

Massa Hens. v. Ingalls, 199 Mass. 
77, 85 NE 191. 

Mich. —HErickson y. Drazkowski, 94 
Mich. 551, 54 NW 283. 

Mo.—Willison y. Smith, 60 Mo. A. 
469; Bowne v. Hartford F. Ins. Co., 
46 Mo. A. 4738. 


Mont,-—Osmers v. Furey, 32 Mont. 
581, 81. P4345. 
Nebr.—Lincoln Supply COR ey, 


Graves, 73 Nebr. 214, 102 NW 457; 
Omaha Auction, ete., Co. y. Rogers, 
35 Pa a 61, 52 NW 826. 
Y.—Rademacher v. Greenwich 
Ins Co., 75 Hun 83, 27 NYS 155. 

N. D.—Seckerson v. Sinclair, 24 
N. D. 326, 140 NW 239. 

Okl1.—St. Louis, ete., R. Co. v. Dun- 
ham, 36 Okl. 724, 129 P 862. 

Tex.—International, ete., R. Co. v. 
Davis, (Civ. A.) 175 SW 509; Pecos, 
ete., Ri 'Co?'v.. Grundy, (Civ AS) L721 
SW 318. 

Wis.—Farley v. Spring Garden Ins. 
Co., 148 Wis. 622, 627, 134 NW 1054 
[Lelt, Gyelt 

[a] Piano,—Frederick v. Sault, 19 
Ind. A. 604, 49 NE 909. 

13. Tubbs v. Mechanics’ Ins. Co., 
131 Iowa 217, 108 NW 324; Seckerson 
v. Sinclair, 24 N. D. 326, 140 NW 289. 

[a] Farm machinery. — Seckerson 
LO nate 24 N.' D. «326, 1407 NiW 

14. Sandberg v. Borstadt, 48 Colo. 
96, 109 P 419. 

15. U. S.—Union Pac. R. Co. v. 
Lucas, 1386 Fed. 374, 69 CCA 218; 
ives v. Collins, 50 Fed. 737, 1 CCA 

Iowa.—Furlong v. North British, 
ete., Ins. Co., 186 Iowa 468, 113 NW 
1084. 

Mo.—Culver v. Williamsburg City 
at Co., 141 Mo. A. 205, 124. SW 

Nebr.—Jensen vy. Palatine Ins. Co., 


= 


ee 
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and is based in part upon the result of inquiries 
made of experts and others.’® 
happen, that the owner of property is ignorant of 
the value thereof and in such case he is incompe- 
An owner cannot be allowed to state a spe- 
cial value which the property has to him,?! or the 
amount at which he valued the property, as distin- 
guished from its real value.?? 


It may, however, 


Opinion of Other Persons. A 


NW 286; Western 
Richardson, 490 


D.—Boite_ v. Equitable Fire 
eons 28n Sn DA 240N tte NW tiles 
Smith v. Mutual Cash Guaranty F. 
Ins: Co., 21S. D.. 433, 113° NW. 94. 

[a] A part owner of a stock of 
goods destroyed by fire, who has 
clerked about two years in the store 
and assisted in taking an invoice of 
them, may testify as to their value; 
the weight of his testimony being 
for the jury. Bolte v. Equitable F. 
Assoc., 23.S..D; 240, 121, NW 773. oe 
same effect Enos v. St. Paul F. & M. 
Ins. Co., 4 S. D. 639, 57 NW 919, 46 
AmSR 796 (half owner who had at- 
tended store, who was not very fa- 
miliar with values, but who knew 
cost and selling price). 

{b] A partner in a firm owning a 
stock of merchandise covered by a 
fire insurance policy is competent, in 
an action on the policy, to testify 
as to the quantity and value of goods 
damaged and destroyed by a fire, and 
the fact that the basis of his com- 
putation consists of an inventory of 
the stock as it had existed before 
the fire, including the cost price of 
the goods which could be distin- 
guished, and restoring from his recol; 
lection the quantity and value of 
goods totally destroyed, affects only 
the weight of the evidence. Furlong 
Vv. North “British, fete) Inas iCor 36 
Iowa 468, 113 NW 1084. 

16. Itasca Cedar, etc., Co. v. Mc- 
TEAS 124 Minn. 188, 144 NW 768, 


17. White v.- Jones, 79 App. 
Div. 373, 79 NYS 583, 12 NYAnnCas 


81 Nebr. 5238, 116 
Home Ins. Co. v. 
Dig 1, 58 NW 597. 


277. 

santa Merrill v. Grinnell, 30 N. Y. 
19. Merrill v. Grinnell, 30 N. Y. 

594; Whiting v. Mississippi Valley 

Mfg. Mut. Ins. Co., 76 Wis. 592, 45 


NW 672 

20. Cook v. Purman, 10 Ariz. 216, 
86 P 6; Motton v. Smith, 27 Rene 
62, 60 A 681, 8 AnnCas 831; Texas, 
ete., R. Co. vy. Sherrod, 99 Tex. 382, 
89 SW 956 [aff (Civ. A!) 87 SW 363]. 

{a] Thus (1) an owner of billiard 
tables and fixtures is incompetent to 
testify as to the value thereof when 
new and in an uninjured condition, 
where his sole information was ob- 
tained from a salesman handling stich 
goods. Gulf, ete., R. Co. vy. Coulter, 
(Tex. Civ. A.) 139 Sw 16. (2) On 
an issue as to the value of cattle at 
the destination of a shipment, it was 
proper to refuse to permit the one 
who sold the cattle to plaintiff to 
testify as to such value, in the ab- 
sence of any showing that he was 
acquainted with the market values 
at the place of destination, or in any 


territory embracing such place. 
Texas, etc). | sCosiev-2 Sherrod! 99 
Tex., 382, 89 SW 956 [afee(Civ.e A.) 
87 SW 363]. 


21. Shewalter v. Wood, (Mo. ‘A,) 
183 SW 1127, 1129 (“The court did 
not err in refusing to allow plain- 
tiff, in his testimony, to estimate the 
special value of the heirlooms to 
him. That is not a proper subject 
for opinion evidence’). 

- Rowan v. Sussdorff, 147 App. 
Div. 673, 132 NYS 550; Gleason v. 
San Pedro, elena Cos 49 Utah 405, 
409. 164 P 484. 

“Neither this nor any other court, 
so far as we know, has ever gone to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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witness’ other than the owner may be permitted 
to state the value of personal property,?* pro- 
vided, but not unless, his knowledge on the subject 


the length of permitting a plaintiff 
to prove the value of property by 
merely showing what he assumed it 
to be worth or what it was worth 


to him.’’ Gleason v. San Pedro, etc., 
R. Co., supra. 
[a] Dog.—‘‘The questions ad- 


dressed to the plaintiff and excluded 
were whether he had any value that 
he placed on the dog before the shoot- 
ing, and at what price he was will- 
ing to sell the dog. Neither of these 
questions went to elicit the value of 
the dog as. property.” Rowan Vv. 
Sussdorff, 147 App. Div. 6738, 132 NYS 
650, 552. 

23. U. S.—Chicago, etc., R. Co. v. 
Ohio City Lumber Co., 214 Fed. 751, 
ode CAe cD ve 

Ala.—Werten vy. Koosa, 169 Ala. 258, 
53 S 98; Corey v. Penney, 165 Ala. 
234, 51 S 624; St. Louis, etc., R. Co. 
v. Cash Grain Co., 161 Ala. ,332, 50 
S 81; Koosa v. Warten, 158 Ala. 496, 
48 S 544; Southern R. Co. v. Morris, 
143 Ala. 628, 42 S 17; Louisville Jeans 
Clothing Co. v. Lischkoff, 109 Ala. 
136, 19 S 486; Rawles v. James, 49 
Ala. 183; Ward v. Reynolds, 32 Ala. 
384; Hodges v. Kyle, 9 Ala. A. 449, 
63 S 761. 

Fla.—Sullivan v. Lear, 23 Fla. 463, 
2 S 846, 11 AmSR 388. 

Ga.—Central R. Co. v. Wolff, 74 Ga. 
664; Moon v. Wright, 12 Ga. A. 659, 
78 SE 141. 

Ill.— Cooper v. Randall, 59 Ill. 317; 
Wniomete., “Re, Coie TLaylor~ vet eile 
207; Peo. v. Munday, 204 Ill. A. 24; 
Granite City Lime, etce., Co. v. Han- 
over F. Ins. Co, 194 Ill. A. 68; Chi- 
cago, etc., Co. v. Calumet Stock Farm, 
96 Ill.'A. 337 [aff 194 Ill. 9, 61 NE 
1095, 88 AmSR 68]. ; 

Ind.—Fox v. Cox, 20 Ind. A. 61, 
50 NE 92. 

Iowa.—Smead v. Stearns, 173 Iowa 
174, 155 NW 3807, AnnCas1918C 745; 
Furlong v. North British, etc., Ins. 
Co., 136 Iowa 468, 113 NW_ 1084; 
Lundvick v. National Union F. Ins. 
Co., 128 Iowa 347, 103 NW 970; Syl- 
vester v. Ammons, 126 Iowa 140, 101 
NW 782; Clausen v. Tjernagel, 91 
Iowa 285, 59 NW 277; Anson v. 
Dwight, 18 Iowa 241. 

Kan.— Springfield F. & M. Ins. Co. 
v. Payne, 57 Kan. ' 291, 46 RP 315; 
Atehison,’ ete. “R,.7Co.lv. Harper, 19 
Kan. 529. 

Md.—Archer v. State, 45 Md. 33. 

Mich.—Johnston v. Farmers’ F. Ins. 
Co., 106 Mich. 96, 64 NW 5; Brickson 
v. Drazkowski, 94 Mich. 551, 54 NW 
283; Browne v. Moore, 32 Mich. 254; 
Continental Ins. Co. vy. Horton, 28 
Mich. 1738. 

Minn.— Beaudry v. Duquette, 92 
Minn. 158, 99 NW 635; Kronschnable 
v. Knoblauch, 21 Minn. 56. 

Miss.—Whitfield v. Whitfield, 40 
Miss. 352. 

Mo.—St. Louis, etc., R. Co. v. Con- 
tinental Brick Co., 198 Mo. 698, 96 
SW 1011; Willison v. Smith, 60 Mo. 
A. 469; Bowne vy. Hartford F. Ins. 
Co., 46 Mo. A. 473. 

Mont.—Holland v. Huston, 20 Mont. 
$4, 49 P390. 

Nebr.—Western Home Ins. Co. v. 
Richardson, 40 Nebr. 1, 58 NW 597. 

N. Y.—Bedell v. Long Island R. 
Co., 44 N. Y. 367, 4 AmR 688; Teer- 
penning v. Corn Exch. Ins. Co., 43 
N. Y. 279; Smith v. Hill, 22 Barb. 656; 
Rogers v. Ackerman, 22 Barb. 134; 
Moore vy. Baylis, 10 NYS 62; Bischoff 
v. Schulz, 5 NYS 1757. 

N. D.—Soules v. Northern Pac. R. 
Go., 34 N. D. 7, 157 NW 823, LRA 
1917A 501. 

Okl.—Rogers v. O. K. Bus, etc., Co., 
46 Okl. 289, 148 P 837, AnnCas1917B 
581; Berryhill v. Strickland, 37 Okl. 
496, 132 P 687; Robinson v. Peru 
Plow, etc., Co., 1 Okl. 140, 31 P 988. 

Or.—Dakin v. Queen City F. Ins. 
CO OIMOr 260K slo i 

Pa.—Ardesco Oil Co. v. Gibson, 63 


EVIDENCE 


be assumed.?4 


Pa. 146; Katzenberg v. Star, 66 Pa. 
Super. 45; Thompson v. W. P. Zart- 
man Lumber Co., 55 Pa. Super. 302. 
R. I.—Forbes v. Howard, 4 R. I. 
364. if 
S. D.—Mculton vy. Globe Mut. Ins. 
Co., 36 S. D. 339, 154 NW 830; Enos 
vi St; Paul WVeiIMs Ins. Cos 45S.) D: 
639. 57 NW 919, 46 AmSR 796. 
Tex.—Burr’s Ferry, etc., R. Co. v. 
Allen, (Civ. A.) 164 SW 878; Kansas 
City, ete, R. Co. v.. Whittington, 
(Civ. A.) 153 SW 689; Southern Kan- 
sas R. Co. v. Lockhart, (Civ. A.) 141 
SW 127; Chicago, ete. R. Co. v. 
Clark, (Civ.: A.) 129 SW 186; Harris 
v. Schuttler, (Civ. A.) 24 SW 989. 
W. Va.—Tucker v. Colonial F. Ins. 
Co., 58 W. Va. 30, 51 SE 86; Hood v. 
Maxwell, 1 W. Va. 219. 
Wis.—Tradewell v. Chicago, etc., R. 
Co., 150 Wis. 259, 186 NW 794; Ry- 
eee v. Laursen, 124 Wis. 2, 102 NW 
[a] Successive witnesses whose 
joint testimony is relevant may be 


eaued Stickney v. Bronson, 5 Minn. 
[b] Relative value may be stated 


by a witness who is ignorant of ac- 
tual value. Kronschnable v. Knob- 
lauch, 21 Minn. 56. 

24. U.S.—Clarion First Nat. Bank 
v. Jones, 21 Wall. 325, 22 L. ed. 542. 


Ala.—Catazano v. Jackson, 73 S 
510; McAllister-Coman Co. yv. Mat- 
thews, 150 Ala. 167, 43 S 747; Ala- 


bama Great Southern R. Co. v. Moody, 
92 Ala. 279, 9 S 288; Winter v. Mont- 


gomery, 79 Ala. 481; Ward vy. Rey- 
nolds, 82 Ala. 384. 

Cal—San Jose Commercial, ete., 
eet ValPott, 4150, Cal. 4358} 89 oe 

1. 

Conn.—Mathews v. Livingston, 86 
eee 263, 85 A 529, AnnCas1914A 
195. 


Ga.—Slaton v. Fowler, 124 Ga. 955, 
re SE 567; Hook vy. Stovall, 30 Ga. 

Ill.—Cooper v. Randall, 59 Ill. 317; 
Ohio; cete:; Re Co. vs 'Daylor, 27° 2; 
207; Wahrer v. Molloy, 204 Ill. A. 
329; Hunter v. Empire State Surety 
Co., 191 Ill. A. 634; Tischler v. Erie 
R. °Co., 184 Dll, A. 19;—'Reebie 'v- 
Brackett, 109 Ill. A. 631; Frederick v. 


@ase; 28 Ti A. 215. 
Ind.—Toledo, ete., FR. Co. v. Smith, 
25) Ind: :288. 


Iowa.—State v. Madden, 170 Iowa 
230, 148 NW 995; Sylvester v. Am- 
mons, 126 Iowa 140, 101 NW 782; 
Clausen v. Tjernagel, 91 Iowa 285, 
59 NW 277; Alfén v. Kirk, 81 Iowa 
658, 47 NW 906; Raridan v. Central 
Iowa R. Co., 69 Iowa 527, 29 NW 
599. 

Kan.—Hollinger v. Missouri, ete., 
R. Co., 94 Kan. 316, 146 P 1034, Ann 
Cas1916D 802. 

Md.—Western Union Tel. Co. v. 
Ring! 102. Make 677 GAA Ave 801F rib 
AnnCas 969. 

Mich.—Johnston v. Farmers’ F. Ins. 
Co., 106 Mich. 96, 64 NW 5; Brick- 
son v. Drazkowski, 94 Mich. 551, 54 
NW 283; Guest v. New Hampshire F. 
Ins... .Co.,7 166, YMach? (98,038 UNW .93itt 
Browne v. Moore, 32 Mich. 254; Con- 
tinental Ins. Co. v. Horton, 28 Mich. 
173. 

Minn.—Paterson v. Chicago, ete., R. 
Co., 95 Minn. 57, 103 NW 621; Beau- 
dry v. Duquette, 92 Minn. 158, 99 NW 
635; Stickney v. Bronson, 5 Minn. 
215. 

Miss.—Whitfield v. Whitfield, 40 
Miss. 352. 

Mo.—N. O. Nelson Mfg. Co. v. 
Shreve, 104 Mo. A. 474, 79 SW 488; 
Schaaf v. Fries, 77 Mo. A. 346; Wil- 
lison v. Smith. 60 Mo. A. 469; Bowne 
v. Hartford F. Ins. Co., 46 Mo, A. 
478; Murphy v. Murphy, 22 Mo. A. 
18 


Mont.—Holland y. Huston, 20 Mont. 


84,49 © 390. 
Nebr.—Crocker vy. Steidl, 82 Nebr. 
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is proved or as in the case of common articles, can 
Such a witness is also permitted to 
state the value of the right to use common articles 


850, 118 NW 1083; Smith v. Chadron 
First Nat. Bank, 45 Nebr. 444, 63 
NW 796; Dunbar v. Briggs, 13 Nebr. 
332, 14 NW 414. 

N. J.—Whitcomb v. Brant, 76 N. J. 
L. 201, 68 A 1102. 
N. Y.—Bedell vy. Long Island R. 


Co., 44 N. Y. 367, 4 AmR 688; Teer- 
penning v. Corn Exch. Ins. Co., 43 
N. Y. 279; Smith v. Hill, 22 Barb. 


656; Campbell v. Campbell, 54 N. Y. 
Super. 381; Dixon v. La Farge, 1 E. 
D. Smith 722; Glaser v. Home Ins. 
Co., 47 Misc. 89, 98 NYS 524; Willis 
v. Smith, 127 NYS 460; Manning v. 


Interurban St. R. Co., 88 NYS 386; 
Bischoff v. Schulz, 5 NYS 757. : 
Okl.—O. K. Transfer, ete., Co. v. 


Neill, 915 9e9P (272. 

Or.—Dakin v. Queen City F. Ins. 
Co., 59 Or. 269, 117 P 419. 

Pa.—Miller v. Manufacturers’, etc., 
Mons. Cos 20ba.-Dist.463- 
ieee I.—Forbes v. Howard, 4 R. I. 

S. C—Madden v. Phoenix Ins. Co., 
70 S..C. 295, 49 SE 855. 

S. D.—Enos _v. St. Paul FF; & M, 
Ins. Co., 4S. D. 639, 57 NW 919, 46 
AmSR 796. 

Tex.— Gulf, ete., R. Co. v. McKie, 
(Civ. A.) 191 SW 576; Galveston, ete., 
Rie Co.g VaiePatterson, i(Crv. pA a aiae 
SW 273; A. S. Cameron Steam Pump 
Works v. Lubbock Light, ete, Co., 
(Civ. A.) 147 SW 1717; Lengelet v. 
Piper, (Civ. A.) 133 SW 480; Gulf, 
etc., R. Co. v. Gillespie, 54 Tex. Civ. 
A. 593, 118 SW 628; Harris v. Schutt- 
ler, (Civ. A.) 24 SW 989. 

Va.—Wadley v. Com., 98 Va. 803, 
35 SE 452. 

Wis.—BEllis v. State, 138 Wis. 513, 
119 NW 1110, 131 AmSR 1022, 20 
LRANS 444; Rylander v. Laursen, 124 
Wis. 2, 102 NW 341. © 

[a] Less stringency in qualifica- 
tion is applied (1) when the article 
is one in common use. Tuttle v. 
Cone, 108 Iowa 468, 79 NW 267. (2) 
A skilled witness is not required in 
such cases. Robinson vy. State, 14 Ala. 
A. 25, 70 S 960; Whitfield v. Whit- 
field, 40 Miss. 352; Filson v. Terr., 11 
Ok], 351, 67 P 473. 

[b] Purchasers of goods who have 
previously taken an invoice of the 
goods and subsequently sold them are 
competent to give opinions as to their 
value. Walker v. Collins, 50 Fed. 
737, 1 CCA 642. 

[c] Witness qualified.—Witnesses 
who were familiar with goods in 
question, and knew their value at a 
specified place and time, were not 
disqualified from testifying thereto, 
although they had not known of the 
sale of such goods at such place dur- 
ing.the time in question, since they 
may have known the market value in 
other ways. Chicago, ete., R. Co. v. 
Clark, (Tex. Civ. A:) 129 SW 186. 

{[d] Witness not qualified.—‘It is 
true, he says his attention had been 
called to scows used on the river, 
and that he had heard men accus- 
tomed to buying, owning, and han@- 
ling such property discuss their 
value, but this is not sufficient to 
render him competent to give an 
opinion of the value of the particular 
scow in question. Its value depends 
upon its intrinsic properties and the 
state of the market, and_.it nowhere 
appears that the witness had any 
knowledge whatever upon either of 
these questions.” Oregon Pottery Co. 
v. Kern, 30 Or, 328;°333,.47.P 917. 

[e] Knowledge of value at another 
place.—In an action against a carrier 
for damages>*to a shipment of live 
stock, it was error to permit a wit- 
ness to give his estimate as to the 
market value at the place of destina- 
tion, where such estimate was based 
on his knowledge of the market value 
at another place. Missouri, etc., ; 
Cow vas Allen Joo. Pex, . Civ. sAve 2oopeont 
SW 168. 
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of personal property.?® 


25. Palmer v. Smith, 76 Conn. 210, 
56 A 516; Butler v. Mehrling, Loans 
488: Kennett v. Fickell, 41 Kan, 211, 


21 P 93. ; 

[a] Extent of inquiry.—Where 
the question is as to the value of 
the right to use a horse in the retail 
meat business the inquiry need not 
be limited to plaintiff’s horse. Palmer 
vy. Smith, 76 Conn. 210, 56 A 516. 

26. Ala.—Montgomery-Moore Mfg. 
Co. v. Leith, 162 Ala. 246, 50 S 210; 
Central of George R. Co. v. Barnett, 
151 Ala. 407; 44 S 392; Rawles v. 
James, 49 Ala. 183; Hooper v. Dorsey, 
5 Ala. A. 463, 58 S 951. 


Colo.—Rimmer v. Wilson, 42 Colo. 
180, 93 P 1110. 
Ill.— Ohio, etc., R. Co. v. Taylor, 


27 Ill. 207; Cooper v. Burgess,. 190 
Til. A. 428; Miller v. Aldrich, 123 Ill. 
A. 464; Hey v. Hawkins, 120 Ill. A. 
483. 

Jowa.—Hanson v. Western Union 
Tel. Co., 164 Iowa 639, 146 NW 460; 
Bllis v. Oliphant, 159 Iowa 514, 141 
NW 415; Columbus Nat. Bank v. Jor- 
dan, 139 Iowa 499, 117 NW 758. 


Kan.—Atchison, etc, R. Co. v. 
Harper, 19 Kan. 529. 
Ky.—Louisville, ete, R. Co. v. 


Jones, 52 SW 938, 21 KyL 747. 

Me.—Haskell v. Mitchell, 53 Me. 
468, 89 AmD 711. 

Mich.—Browne v. Moore, 32 Mich. 
254. 

Miss.—Whitfield v. Whitficid, 40 
Miss. 352. 

Mo.—Harris v. Quincy, etc., R. Co., 
115 Mo. A. 527, 91 SW 1010; Fry v. 
Estes, 52 Mo. A. 1. 

Mont.—Holland v. Huston, 20 Mont. 
84, 49 P 390. 

Nebr.—Anderson v. Chicago, 
R. Co., 84 Nebr. 311, 314, 120 NW 
1114, 133 AmSR 626 [cit Cyc]. 

N. Y.—McDonald v. Christie, 42 
Barb. 36; Bischoff v. Schulz, 5 NYS 
757; Brill v. Flagler, 23 Wend. 354. 

Okl.—St. Louis, ete., R. Co. v. 
Mounts, 44 Okl. 359, 144 P 1036. 

Or.—McCallister v. Sappingfield, 72 
Or. 422, 144 P 432. 

S. C—Huggins v. Atlantic Coast 
Line R. Co., 79 S. C. 341, 60 SE 694. 

S. D.—State v. Montgomery, 17 
S. D. 500, 97 NW 716. 

Tex.—Texas, etc., R. Co. v. Virginia 
Ranch, etc., Co., 7 SW 341; Ft. Worth, 
etc., R. Co. v. Decatur Cotton Seed 
Oil Co., (Civ. A.) 193 SW 392; Chi- 
cago, etc., R. Co. v. Swaggerty, (Civ. 
A.) 163 SW 317; Kansas City, etc., 
R. Co. vy. Whittington, (Civ. A.) 153 
SW 689; Galveston, etc., R. Co. v. 
Saunders, (Civ. A.) 141 SW 829; Gal- 
veston, etc., R. Co. v. Jones, (Civ. A.) 
123 SW 737; Houston, etc., R. Co. v. 
Tisdale, (Civ. A.) 109 SW 413; Tex- 
arkana, etc:, R. Co. v. Bell, (Civ. A.) 
101 SW 1167; Texas, etc., R.-Co. v. 


etc., 


Felker, 40 Tex. Civ. A. 604, 90 SW 
a yb Adams v. Cook, 91 Vt. 281, 100 
[al] Cows.—Ohio, etc., R. Co. v. 


Irwin, 27 Ill. 178; Whitfield v. Whit- 
field, 40 Miss. 352. 

[b] Dogs.—Hooper v. Dorsey, 5 
Ala. A. 468, 58 S 951; Eis v. Oli- 
phant, 159 Iowa 514, 141 NW 415; 
Brill v. Flagler, 23 Wend. (N. Y.) 
354; McCallister v. Sappingfield, 72 
Or. 422, 144 P 432;-e Adams v. Cook, 
91 Vt. 281, 100A 42. 

[c] Hogs.—State v. Montgomery, 
17 S. D. 500, 97 NW 716. 

[d] Horses.—Chandler v. Higgins, 
156 Ala. 511, 47 S 284; Chicago, etc., 
R. Co. v. Calumet Stock Farm, 96 Ill. 
Aw 337 [aff 194 Ill. 9,761 NE 1095, 
88 AmSR 68]; Chicago, etc., R. Co. 
v. Kendall, 49 Ill. A. 398; Lundberg 
v. Mackenheuser, 4 Ill. A. 603; Wil- 
liams State Bank v. Gish, 167 Iowa 
526, 149 NW 600; Waud v. Crawford, 
160 Iowa 432, 141 NW 1041; Kennett 


Evidence of the value of 
animals has been admitted in a number of cases ;”° 
and witnesses have also been permitted to state the 


EVIDENCE 


v. Fickel, 41 Kan. 211, 21 P 93; Louis- 
ville, etc., R. Co. v. Jones, 52 SW 
938, 21 KyL 747; Haskell v. Mitchell, 
53 Me. 468, 89 AmD 711; Mason v. 
Partrick, 100 Mich. 577, 59 NW 239; 
Laird v. Snyder, 59 Mich. 404, 26 NW 
654; St. Louis, ete., R. Co. v. Mounts, 
44 Okl. 359, 144 P 1036; Huggins v. 
Atlantic Coast Line R. Co., 79 S. C, 
341, 60 SE 694; Moore v. St. Louis, 
ete., R. Co., (Tex. Civ. A.) 146 SW 
1070; Chicago, etc., R. Co. v. Jones, 
(Tex. Civ. A.) 118 SW 759; Ft. Worth, 
etc., R. Co. v. Hickox, (Tex. Civ. A.) 
103 SW 202. 

fe] A jack.—Texas, Rew: 
v. Virginia Ranch, etce., (Tex.) 
7 SW 341. 

A Shetland pony.—Freeman v. 

(Tex. Ciy. A.) (130 SW 733: 
A stallion.—Cooper v. Bur- 
gess, 190 Ill. A. 428. 

{h] A thoroughbred bull.—Ala- 
bama Great Southern R. Co. v. Moody, 
92 Ala. 279, 9 S238. 

{i] Witness need not be an expert. 
—(1) It is not necessary to call a 
drover or a butcher to prove the value 
of a cow. Rawles v. James, 49 Ala. 
183. (2) “Every one is presumed 
to have some idea of the value of 
property which is in almost universal 
use, and it is not necessary to show: 
that a witness is a drover or a 
butcher, before he is allowed to give 
an opinion of the value of a cow. 
If it were a steam engine, or a dia- 
mond ring, it might be different.’ 
ise ete. wRaCo. vVainvin, 27eTllea is; 
7 


[j] Evidence rejected.—Where, in 
an action against a tarrier for rough 
handling of and delay in transport- 
ing cattle, there was evidence of the 
value of the cattle on their arrival 
at the point of destination in the con- 
dition described, and of their value 
when received by the carrier for ship- 
ment, testimony of witnesses as to 
what, in their opinion, would have 
been the reasonable value of the 
cattle, if transported within a rea- 
sonable time and with ordinary care, 
was erroneous, as calling for the 
opinion of the witnesses on a mixed 
question of law and fact. Gulf, etc., 

- Co. v. Kimble, 49 Tex. Civ. A. 
622, 109 SW 234. 

27. Ward v. Carey, 200 Mich. 217, 
166 NW 952. 

28. Ala.—Chandler v. Higgins, 156 
Ala. 511, 47 S 284. 

Py cipwned ah v. Clark, °61 Conn. 

Tll.—Maiss v. Metropolitan Amuse- 
ment Assoc., 146 Ill. A. 196. 

Ind.—Horace F. Wood Transfer Co. 
v. Shelton, 180 Ind. 273, 101 NE 718. 

Tex.—Texas, etc., R. Co. v. Wilson 


etc., 
Co., 


Hack Line, 46 Tex. Civ. A. 38, 101 
SW 1042. 
{a] Carriages.—Chandler v. Hig- 


gins, 156 Ala. 511, 47 S 284; Beach 
v. Clark, 51 Conn. 200; Maiss v. 
Metropolitan Amusement A’Ssoc., 146 
Ill. A. 196; Horace F. Wood Transfer 
Co. v. Shelton, 180 Ind. 273, 101 NE 
718; Missouri Pac. R. Co. v. Peay, 7 
Tex. Civ. A. 400, 26 SW 768. 

[b] Wagon.—Chandler v. Higgins, 
156 Ala. 511, 47 S 284. 

[c] The driver of a vehicle may 
state the value. Missouri, ete., R. 
Co. v. Peay, 7 Tex. Civ. A. 400, 26 
SW 768. 

29. Tuttle v. Cone, 108 Iowa 468, 
79 NW 267. 

30. Leder v. National Union F, 
Ins. Co., 175 Mich. 470, 141 NW 646. 

31. Wadley v. Com., 98 Va. 803, 35 
SE 452. 
enn Ill.—Cooper v. Randall, 59 Ill. 

Mo.—Matthews v. Missouri Pac. R. 
Co., 142 Mo. 645, 44 SW 802. 


Mont.—Porter v. Hawkins, 27 Mont. 


486, 71 P 664. 


% 


[§ 684. 


value of such articles or objects as automobiles * 
or other vehicles,* bicycles,”® boats,°° bonds,** build- 
ings,2 such as houses,** barns *4 or mills,?° erops,*® 


Pa.—Cummins v. German-American 
Ins. Co., 192 Pa. 359, 43 A 1016. 

Tex.—Ft,.. “Worth, ete, R. Co. .v. 
Arthur, (Civ. A.) 124 SW 213; Webb 
v. Daggett, 39 Tex. Civ. A. 390, 87 
SW 743. 

But compare Conlin v. Osborn, 161 
Cal. 659, 120 P 755 (holding that a 
nonexpert witness is not competent 


to testify as to the value of a build- - 


ing). 

{a] MIllustration—A witness stat- 
ing the amount. of time required to 
erect a building, and giving the 
character of the material used and 
the dimensions of the building, is 
corapetent to: give his opinion as to 
the value of the building. Ft. Worth, 
etc., R. Co. v. Arthur, (Tex. Civ. A.) 
124 SW 213. 

[b] Witness need not be a carpen- 
ter.—Cummins y. German-American 
Ins: i@o,,- 192° Pa, "359; 43 A. 2026; 

33. Ill.—Lycoming F. Ins. Co. v. 
Jackson, 83 Ill. 302, 25 AmR 386. 

Kan.—Springfield F. & M. Ins. Co. 
v. Payne, 57. Kan. “291, “46-P 315. 

Ky.—Kenton Ins. Co. v. Adkins, 12 
KyL 291. 

Mo.—Murphy v. Murphy, 22 Mo. A. 
18 


N. Y.—Bedell v. Long Island R. Co., 
44 N. Y. 367, 4 AmR 688. 

Tex.—Ft. Worth, etc. R. Co. v. 
Arthur, (Civ. A.) 124 SW 213. 

[a] A carpenter can testify to the 
value of a house. Bedell vy. Long 
ree RR. Co 44- NY. pe Ole ie ATE 

88. 

{b] A witness who had merely 
looked at the outside of a house, and 
who took no measurements and knew 
nothing as to how it was finished 
inside, was not competent to give an 


opinion as to its value. Murphy v. 
Murphy, 22 Mo. A. 18. But compare 
O’Keefe v. St. Francis’ Church, 59 


Conn. 551, 22 A 325 (where a differ- 
ent view was expressed, the witness 
being an experienced builder). 

34 Atchison, etc., R. Co. v. Huitt, 
1-Kan, A. 788, 41 P 1051; Porter v. 
Hawkins, 27 Mont. 486, 71 P 664; 
Bt: Worth, -etc:, Ro-Co--v:— Arthur 
(Tex, Civ. A.) 124 SW 2138. 

[a] Diustration.—A witness stat- 
ing that he knew what a barn de- 
stroyed by fire was worth was com- 
petent to testify as to its value, not- 
withstanding his statement that he 
had made inquiries as to price, it 
not appearing that his opinion was 
based solely on such inquiries. Ft. 
Worth, eta, KR. Co.) Vv. Arthur, Clex, 
Civ. A.) 124 SW 213. 

85. Ide v. Boston, etce., R. Co., 8% 
Vt. 66, 74 A 401. 

36. Colo.—Union Pac., etc., R. Co. 
v. ‘Williams, 8 Colo. A. 526, .34 P73. 

Ill.—Chicago, etc., R. Co. v. Stroud, 
129 Ill. A. 348. 

Ind.—Huber y. Beck, 6 Ind. A. 484, 
33 NE 985. 

Iowa.—Martin v. Schwertley, 155 
Pg 347, 1836 NW 218, 40 LRANS 
1 


Kan.—Atchison, etc., R. Co. v. Stan- 
ford, 12 Kan. 354, 15 AmR 362. 

Ky.—Bell v. Keach, 3 KyL 520. 

Minn.—McLennan v. Minneapolis, 
etc., Elevator Co., 57 Minn. 317, 59 
NW 628; Burger v. Northern Pac. 
R. Co., 22 Minn. 343. 

Mo.—Deal v. St. Louis, etc., R. Co., 
144 Mo. A. 684, 129 SW 50; Fry v. 
Estes, 52 Mo. A. 1. 

Mont.—Porter v. Hawkins, 27 Mont. 
486, Tl" P1664) 

Nebr.—Anderson v. Chicago, etc., 
R. Co., 84 Nebr... 311, 314,-120 NW 
1114, 183 AmSR 626 [eit Cyc]. 

Okl.—St. Louis, ete., R. Co. v. Dale, 
36 OkL 114, 128 P-137. ‘ 

Tex.—Galveston, ete, R. Co. v. 
Polk, (Civ. A.) 28 SW 353; Interna- 
tional, etce., R. Co. v. Searight, 8 Tex. 
Civ. A. 593, 28 SW 39. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 684] : 


cigarettes,*7 or tobacco,?8 


corporate 
dry goods,*° farming or other implements,‘ for- 
elgn money,*? franchises,** furnaces,** household 


EVIDENCE 


stock,°? 


goods *® or furniture,*® ice,*? jewelry,*® locomo- 


[a] Corn.—Atchison, ete, R. Co. 
v. Stanford, 12 Kan. 354, 15 AmR 362; 
St. Joseph, ete. R. Co. Vv. McCarty, 
3 Nebr. (Unoff.) 626, 92 NW 750. 

[b] Grass.—Chicago, etc,” Re Co; 
Vorliarsen;) 19—‘Colowi71, 34 P 477; 
Galveston, ete, :R. Co. v. Polk, (Tex. 
Civ. A.) 28 SW 358; International, 
ete., R. Co. v. Searight, 8 Tex. Civ. 
A. 593, 28 SW. 39. 

[c] Hay.—Burke v. 14 
Ind. A. 296, 42 NE 952; Porter v. 
Hawkins, 27 Mont, 486, vat P 664. 

[da] Limiting question —In an ac- 
tion for damages to crops, it was 
proper not to allow a witness to 
testify to the value of a field of 
celery, where the question was not 
limited to such a crop of celery as 
plaintiff had. Tretter v. Chicago 
Great Western R. Co., 147 Iowa 375, 
126 NW 339, 140 AmSR 304. 

87. Archer v. State, 45 Md. 33. 

38. Louisville, etce., R. Co. v. Bur- 
ley Tobacco Society, 147 Ky. 22, 143 


Sw 1040. 

39. Aken y. Clark, 146 Iowa 436, 
123 NW 379; Long v. Douthitt, 142 
Ky. 427, 134 SW 453; Steele v. Kel- 
logg, 163 Mich. 132, 128 NW 403; 
Schaaf v. Fries, 77 Mo. A. 346. 

[a] Insufficient knowledge.—In an 
action py the purchaser of corporate 
stock against a stockholder and di- 
rector to recover the purchase price 
on the ground of misrepresentations 
as to its value, evidence that the 
stock was worthless in 1905, based 
on information obtained by the wit- 
nesses in 1907, they not knowing of 
its value in 1905, was not admissible. 
Long v. Douthitt, 142 Ky. 427, 134 
SW_ 453. 

40. Orient Ins. Co. v. Moffatt, 15 
Tex, Civ. A. 385, 39 SW 1013. 

41. Continental, ete. Ins. Co. v. 
Horton, 28 Mich. 173; Fry v. Estes, 
52 Mo. A. 1; Robinson v. Peru Plow, 
ete., Co., 1 Okl. 140, 31 P 988. 

42. Comstock v. Smith, 20 Mich. 
338; Kermott v. Ayer, 11 Mich. 181; 
Ward v. Tucker, 7 Wash. 399, 35 
P 126, 1086. 

43. Sullivan v. Lear, 23 Fla. 463, 
2S 846, 11 AmSR 388, 


Howell, 


44. Frederick y. Case, 28 Ill. A. 
215. 
45. Ariz—Cook v. Purman, 10 


Ariz, 216, 86. P 6. 
Cal.—Kirstein v. Bekins Van, etc., 
Co:., 27 Cal. A. 586, 150 P 999. 
Ill.— Reebie v. Brackett, 109 Ill. A. 
631; Sinamaker vy. Rose, 62 Ill. A. 
118 


Ind.—Wulschner-Stewart Music Co, 
v. Faulkner, 55 Ind. A. 208, 103 NE 
665. 

Iowa.—State v. Madden, 170 Iowa 
230, 148 NW 995; Houghtaling v. 
Chicago Great Western R. Com aee 
Iowa 540, 91 NW 811; Colby v. W. W. 
Kimball) Co. 99 Iowa 321, 68 NW 
786; Thomason v. Capitol Ins. Co., 92 
Iowa 72, 61 NW 848. 

Mich.Erickson vy. Drazkowski, 94 
Mich. 551, 54 NW 283; Continental 
Ins. Co. v. Horton, 28 Mich. 173. 

Mo.—Willison v. Smith, 60 Mo. A. 
469; Bowne v. Hartford F. Ins. Co., 
46 Mo. A. 473. 

Nebr.—Omaha Auction, etc., Co. v. 
Rogers, 35 Nebr. 61, 52 NW 826. 

N. Y.—Rademacher v. Greenwich 
Ins. Go; 750 Hun 83,-275 NYS) 155; 
Smith v. Hill, 22 Barb. 656; Phillips 
v. McNab, 16 Daly 150, 9 NYS 526; 
Meyerson v. Hartford ¥, Ins. Co., 16 
Misc. 286, 38 NYS 112 [aff 17 Misc. 
121, 39 NYS 329]. 

Ok1.—O. K. Transfer, etc., 
Neill, 159 P 272. 

Or.—Willis v. Horticultural Fire 
Relief, 77 Or. 621, 152 P 259. 

Tex.—Pecos, etc., R. Co. v. Porter, 
(Civ. A.)- 156 SW. 267; Chicago, etc., 
Re. Cove Clark, (Civ. A.) 129 SW 186; 
Harris y. Schuttler, (Civ. A.) 24 SW 


Con avs 


989. 

Wis.—Stolze v. Manitowoc Ter- 
minal Co., 100 Wis. 208, 75 NW 987. 
ue fal Stove.—Smith vy. Hill, 22 Barb. 


tb] Witness need not be a dealer. 
—Sinamaker vy. Rose, 62 Ill. A. 118; 
Harris v. Schuttler, (Tex. Civ. A.) 24 
SW 989; Stolze v. Manitowoc Ter- 
minal Co., 100 Wis. 208, 75 NW 987. 

46. Ark—Chunn we London, etc., 
i, Ins,.Co., 124: Ark.-327, 187 SW 307. 

Ind -—Wulschner- Stewart Music Co. 
Pa, Mapiener 55 Ind, A. 208, 103 NE 

Iowa.—Colby v. W. W. Kimball Co., 
99 Iowa 321, $8 NW 786. 

Mass —Berry Vv. vieanes 199 Mass. 
Reso: INE Ob: 

Mich.—Erickson v. Drazkowski, 94 
Mich, 551, 54 NW 283. 

S. D.—Bailey v. Walton, 24 S. D. 
118, 123 NW 701. 

Tex.—Pecos, etc., R. Co. v. Porter, 
(Civ. A.) 156 SW 267. 

Wash.—Lines y. Alaska Commer- 
cial- Co., 29 Wash. 133, 69 P7642. 

{a] Pianos.—Wulschner - Stewart 
Music Co. v. Faulkner, 55 Ind. A. 
208, 103 NE 665; Colby v. W. W. 
Kimball Co., 99 Iowa 321, 68 NW 786; 
Bailey v. Walton, 24 S. D. 118, 123 
NW 701; Lines y. Alaska Commer- 
cial Co., 29 Wash. 133, 69 P 642. 

47. Washington Ice Co. vy. Web- 
ster, 68 Me, 449. 


48. Central R. Co. v. Wolff, 74 
Ga. 664. 
49. Lamoille Valley R. Co. v. 


Bixby, 57 Vt. 548 (attorney who, al- 
though not an expert in the manu- 
facture and use of locomotives, had 
made some investigations and in- 
quiries for the purpose of determin- 
ing the value of the locomotive in 
question, and had formed an opinion 
as to its value, permitted to testify 
thereto). 

50. Meyers v. McAllister, 94 Minn, 
510, 103 NW 564. 

51. Sturtevant Co. v. Champion 
Fibre Co., 232 Fed. 1, 146 CCA 193; 
Gossett v. Morrow, 187 Ala. 387, 65 
S 826; Fox v. Cox, 20 Ind. A. 61, 50 
NE 92; Sykes v. Thornton, 223 Pa. 
589, 72 A 1063. 


52. Lehigh vy. Standard Tie Co., 
149 Mich. 102, 112 NW 481. 
53. Ala.—Werten w. Koosa, 169 


Ala. 258, 53 S 98; Echols y. State, 147 
Ala. 700, 41 S 298; Louisville, etc., 
en v. Lischkoff, 109 Ala. 136, 19 S 
Ark.—Queen of Arkansas Ins. Co. 
v. Dumas, 113 Ark. 598, 168 SW 561. 
Iowa.—Sylvester v. ‘Ammons, 126 
Iowa 140, 101 NW 782; Clausen v. 
Tjernagel, 91 Iowa 285, 59 NW 277; 
Doane v. Garretson, 24 Iowa 351. 


Mass.—Knight v. Rothschild, 172 
Mass. 546, 52 NE 1062. 

Mich. —Sirrine v. Briggs, 31 Mich. 
443. 

Minn.—Sodergren v. Nelson, 131 


Minn. 466, 155 NW 760. 

Mo.—N. O. Nelson Mfg. Co. v. 
Shreve, 104 Mo. A. 474, 79 SW 488, 

Nebr.—Jensen v. Palatine Ins, Co., 
81 Nebr. 523, 116 NW 286; Smith v. 
Chadron First Nat. Bank, 45 Nebr. 
444, 63 NW 796. 

N. H.—Taylor v. Roger Williams 
Dns.) (OO... 1b ENE 0. 

N. Y.-Teerpenning v. Corn Exch. 
Ins; Co; 43 5N, Yo 279. 

N. D.—Pollock y. Jordon, 22 N. D. 
132, 132 NW 1000, AnnCas1914A 1264. 

Okl.—Robinson v. Peru Plow, etc., 
Coy, IHOKIM A408 31 BPs 988: 

Or.—Dakin v. Queen City F., Ins. 
Co,; 59_Or; 269,711.77) Bs 419. 

S. C.—Madden v. Phoenix Ins. Co., 
70 S. C. 295, 49 SE 855. 

S. D.—Enos y. St. Paul F. & M. 
Ins. Co., 4 S. D. 639, 57 NW 919, 46 
AmSR 796. 

Tex.—Allen y. Carpenter, 66 Tex. 
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tives,*? logging outfits,5° machinery,*! railroad ties,5? 
stocks of goods,°* store fittings,°* theater fittings,°® 
timber cut from land,°® watches,®* wearing apparel,°® 


138, 18 SW 347; Harris v. Schuttler, 
(Civ. A.) 24 SW 989. 

W. Va.—Tucker y. Colonial F. Ins. 
Co., 58 W. Va. 30, 51 SE 86. 

Wis.—Baum v. Bosworth, 68 Wis. 
196, 31 NW 744. 

[a] Hardware.—Soules y. North- 
ern” Pac. Ry Co:, 34 Ne-D: 7, 1b7 NW 
823, LRAI1917A 501. 

[b] One acquainted with the cost 
mark and selling price of a stock of 
goods is competent to testify as to 
their value. Enos v. St. Paul F. & M. 
Ins, YCo. 4S. DE C639) scope NIV EO EO. 
46 AmSR 796. 

{[c] Inference as to valuation by 
witness.—Where a witness states the 
value of a stock of goods as they lay 
in a store, the inference is that his 
valuation was of the bulk. MHalff v. 
Goldfrank, (Tex. Civ. A.) 49 SW 
1095. 

{d] Buying and pricing similar 
articles.—The value of a stock of 
millinery goods may be testified to 
by a witness who has frequently 
priced and bought similar articles at 
retail and in a general way knows 
their values. Langdon v. Winter- 
steen, 58 Nebr. 278, 78 NW 501. 

{e] A clerk (1) who had been em- 
ployed in selling goods has been per- 
mitted to give an opinion as to their 
value. Knight v. Rothschild, 172 
Mass. 546, 52 NE 1062. (2) “There 
is nothing in the record to indicate 
that the knowledge of the witness 
was not ample, and as he was a clerk 
employed in selling the goods for. 
some time before S. made his levy, 
some knowledge of current rates in 
the business may fairly be pre- 
sumed.” Sirrine y. Briggs, 31 Mich. 
443. 

{f] When witness incompetent.— 
When it appears that goods, or a part 
of them, are to some extent shop- 
worn and deteriorated in value, a 
witness who has never seen them, 
or one whose only knowledge of 
value is derived from the inspection 
of invoices and the examination of 
trade catalogues of prices, or one 
who is ignorant of the kind of manu- 
facture and of the description of the 
form and structure of the articles in 
controversy, is incompetent to testify 
as to values. Omaha Merchants’ Nat. 
Bank. v. McDonald, 63 Nebr. 363, 88 
NW 492, 89 NW 770. 

[g] Special skill has been re- 
quired in a witness who testifies to 
the aggregate value of a stock of 
goods. Taylor vy. Roger Wiiliams 
InSCO., odes New El. (505 

54. Johnston v. Farmers’ F. Ins. 
Co., 106 Mich. 96, 64 NW 5; Dakin 
v. Queen City F. Ins. Co., 59 Or. 269, 
sl ram ee 2 IY. 

{a] Shelving, counters, showcases, 
etc.—Dakin v. Queen City F. Ins. Co., 
59 Or. 269, 117 PB 419. 

[b] Soda fountain.—Johnston vy. 
Farmers’ F. Ins. Co., 106 Mich. 96, 64 


NW 5. 

55. Forbes v. Howard, 4 R. I. 364. 

56. Thompson vy. W. P. Zartman 
Lumber Co., 55 Pa. Super. 302. 

57. Vendegrift v. State, 151 Ala. 
105, 438 S 852. 

58. Ala.—Moss vy. State, 146 Ala. 
686, 40 S 340. 

Iowa.—Houghtaling v. Chicago 
Great Western R. Co., 117 Iowa 540, 
91 NW 811. 

Mo.—Model Clothing Co. vy. Colum- 
bia Transfer Co., 158 Mo. A. -481, 139 
SW 242. 

Okl1.—O. K. Transfer, etc., 
Neill, 159 P 272; Rogers v. O. K. 
Bus, ete., Co., 46 Okl. 289, 148 P 837, 
AnnCas1917B_ 581. 


Cones 


Pa.—Mish v. Wood, 34 Pa. 451. 

Tex.—Houston, .éte:, ~R.— Cox Vv. 
Hirsch, (Civ. A.) 160 SW 426. 

[a] Expert witnesses are not re- 


quired to prove the value of ordinary 
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whiskey,°® and wood.® 


of support and clothing.®? 


Any change in the value of animals ® or articles 
in general ®* caused by specific injuries ** may be 
stated by the witness, although he is not an expert 
and possesses no skill and experience beyond that 
common to the community at large.®® 
As a general rule 
the purchase *7 or even presence at a purchase,®® 
of the articles in question will be deemed a suffi- 
cient qualification. But knowledge of intrinsic value 


Modes of acquiring knowledge. 


wearing apparel. Rogers v. O. K. 
Bus, etc., Co., 46 Okl. 289, 148 P 837, 
AnnCas1917B 581. 


59. Thatcher v. Kaucher, 2 Colo. 
698. 

60. Brown v. Truax, 58 Or. 572, 
ete Oo te 

61. Sands v. Sparling, 82 Hun 
401, 31 NYS 251. 

62. Borst v. Crommie, 19 Hun 


CN. -Y..) 209. 
Laird v. Snyder, 59 Mich. 404, 
26 NW 654; Perine v. Interurban St. 
R, Co. 43 Mise. 70, 86 NYS 479; Hug- 
gins v. Atlantic Coast Line R, GoH 
79 S. C. 341, 60 SE 694; Chicago, etc., 
Eee Os We Jones, (Tex. Civ. A.) 118 
Sw “759: St. “Louis, ete: RR. Coiov: 
Gunter, 44 Tex. Civ. A. 480, 99 SW 
ISA St. Wouis, ete.) ReCo./v. Dod- 
son, (Tex. Civ. A.) 97 SW 523. 

fa] Horse.—Laird vy. Snyder, 59 
Mich. 404, 26 NW 654; Perine v. In- 
terurban ‘St. Re Co., 43 Misc. 70, 86 
NYS 479. 

64. New York, etc., R. Co. v. Grand 


Rapids, ete., R. Co., 116 Ind. 60, 18 
NE 122; Hood v. Maxwell, 1 W. Va. 
219. 

{a] Gar before and after repair- 


ing.—New York, etc., R. Co. v. Grand 


Rapids, etc., R. Co., 116 Ind. 60, 18 
NE 182. 
[b] Wheat—Hood y. Maxwell, 1 


Wie eVa.2Los 

65.., Close” vy, vAnn Arbor “R!))'Co:, 
169 Mich. 392, 183 NW 346; Perine v. 
Interurban St. R. Co., 43 Misc. 70, 
86 NYS 478; Galveston, etc., R. Co. 
v. Jones, (Tex. Ciy, Ae) 0128 SW 737. 

[a] A statement of damages may 
be an epitome of the difference in 
value; and while as a rule the wit- 
ness, in order that his statement 
should be relevant, must have known 
the value before the change, it has 
been deemed sufficient that he can 
infer with reasonable certainty what 
it must have been. Perine v. In- 
terurban St. R. Co., 43 Misc. 70, 86 
NYS 479 (veterinary as to damage 
to a horse). J 

66. Ala.—Rawles v. James, 49 
Ala, 183; Ward v. Reynolds, 32 Ala. 
384. 

Ga.—Central R. Co. v. Wolff, 74 Ga. 
664. 

I11.—Ohio, etc., R. Co. y. Taylor, 27 
Tie 20s  On10,, Cte ter COnw Vw lr van, 
Qe Ty 18: 

Ind.—Fox v. Cox, 20 Ind. A. 61, 50 
NE 92. 

Kan.—Springfield F. & M. Ins. Co. 
v.. Payne, 57, Kan. 291, 46 P 315. 

Mich.—Continental Ins. Co. v. Hor- 
ton, 28 Mich. 173. 


Miss.—Whitfield v. Whitfield, 40 
Miss. 352. : 
Mo.—wWillison v. Smith, 60 Mo. A. 


469: Bowne v. Hartford F. Ins. Co., 


46 Mo. A. 473. 
Mont.—Holland v. Huston, 20 Mont. 


84, 49 P 390. 

Okl,—Filson v. Terr., 11 Okl. 351, 
67 _P 473. 

Tex.—Harris v. Schuttler, (Civ. A.) 
24 SW 989. 


W. Va.—Hood v. Maxwell, 1 W. Va. 
219. 

{a] In the case of machinery spe- 
cial knowledge has _ been required. 
“Winter v. Burt, 31 Ala. 33. 

67. Kan. Chandler v. Parker, 65 
Kan. 860, 70 P 368. 


A witness has also been 
permitted to state the value of ordinary board, or 
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ion of Owner. 


Mich.—Continental Ins. Co. y. Hor- 
ton, 28 Mich. 173. 

N. Y.—Meyerson vy. Hartford F. 
Ins. Co., 16 Mise. 286, 38 NYS 112 
[aff 17 Misc. 121, 39 NYS 329]. 

Pa.—Betz v. Hummel, 10 Pa. Cas. 
313, 13 A 9388. 

Tex. —Houston, ete., R. Co. v. Char- 
Nii 30 Tex, Civ. fant 633, 71 SW 


68. Continental Ins. Co. v. Hor- 
ton, 28 Mich. 173. 
69. Wadley v. Com., 98 Va. 803, 


35 SE 452 (bonds). 
70. Jones v. White, 189\Ala. 622, 


66 S 605 
‘71. Ill.—Chicago, ete., R. Co. v. 
Glenny, 175 Ill. 238, 51 NE 896 [aff 
70 Ill, A. 5107; Chicago, ete VRS Co: 
v. Kendall, 49 Ill. A. 398. 
Ind.—Wulschner-Stewart Music Co. 
ee 55 Ind. A, 208, 103 NE 


pees .—Doane y. Garretson, 24 Iowa 


erat cae Ins. Co. v. Adkins, 12 
KyL 2 

viele _—Continental Ins. Co. v. Hor- 
ton, 28 Mich, 173. 

Mo.—Bowne v. Hartford F, Ins. 
Co., 46 Mo. A. 473. 

Wis.—Baum vy. Bosworth, 68 Wis. 
196, 31 NW 744. 

330 Ala.—Hudson vy. State, 61 Ala, 

Cal.—Spring Valley Water-Works 
v. Drinkhouse, 92 Cal. 528, 28 P 681; 
Pacific Gas, etce., Co. vy. Rollins, 32 
Cal. A. 782, 164 P 53: 

Vie gee ae Vv. Rose) 62" THIGCA, 

Ind.—Terre Haute, ete., R. Co. v. 
Walsh, 11 Ind. A. 13, 38 NE 534; Chi- 
cago, etc., R. Co. v. Kern, 9 Ind. 505, 
36 NE 381. 

Iowa.—Kirkwood vy. Perry Town 
Lot, ete., Co., 178 Iowa 248, 159 NW 
774; Leek yv. Chesley, 98 Iowa 593, 
67 NW 580. 

Kan.—Hollinger v. Missouri, etc., 
R. Co.) 94° Kan. $8169 1464-P 1034; 
AnnCas1916D 802; Kansas Cent. R. 
Co, v. Allen, 24 Kan. 33. 

Me.—Snow v. Boston, etec., R. Co., 
65 Me. 230. 

Mass.—Shea v. Hudson, 165 Mass. 
43, 42 NE 114; Lincoln v. Com., 164 
Mass. 368, 41 NE 489; Blaney v. 
Salem, 160 Mass. 303, 35 NE 658; 
Patch v. Boston, 146 Mass. 52, 14 
NE 770; Shattuck v. Stoneham 
Branch R. Co., 6 Allen 115; Wyman 
v. Lexington, ete., R. Co.,.13 Metc. 
316. 

Mich.—Ruppel v. Adrian Mfg. Co., 
96 Mich, 455, 55 NW _ 955. 

Minn.—Baldinger v. Camden F, Ins, 
Assoc, 121 Minn. 160, 141 NW 104; 
McLennan v. Minneapolis, ete., Ele- 
vator Co., 59 Minn. 317, 59 NW 628; 
Hayden v. Albee, 20 Minn. 159; Derby 
v. Gallup, 5 Minn. 119. 

Mo.—Metropolitan R. Co. v. Walsh, 
197 Mo. 392, 94 SW 860; Manning 
She SL Tae 168 Mo. A. 538, 154 SW 
8 

Nebr.—Gibbons vy. Chicago, etc., R. 
Co., 98 Nebr. 696, 154 NW 226; ’An- 
derson v. Chicago, ete.,° Ry Co., 84 
Nebr. 311, 120 NW 1114, 133 AmSR 
626; Chicago, etc., R. Co. v. Shafer, 
49 Nebr. 25, 68 NW 342; Western 
Home Ins. Co. v. Richardson, 40 Nebr. 
1, 58 NW 597; Sioux City, ete, R. 
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derived from information received through cor- 
respondence has been rejected,®” and a question eall- 
ing for the witness’ opinion as to what some other 
person would know is properly excluded.”° 

The extent of the knowledge, if sufficient knowl- 
edge is shown to render the testimony competent, 
affects only the weight of the testimony." 


Value of Real Property—aa. Opin- 


The owner of real estate is assumed 
to possess suffitient acquaintance with it to estimate 
the value of the property,’? and his estimate is 
therefore received although his knowledge on the 


Co. v. Weimer, 16 Nebr. 272, 20 NW 
349s" Burlington, » etcs YR. Co.” fy. 
Schluntz, 14 Nebr. 421, 16 NW 439. 

N. Y.—Rademacher v. Greenwich 
Ins.\Co. 7. Hun’ 83,"279N Ys u56: 

N. D.—McCaffery v. Northern Pac. 
R. Co., 22 N. D. 544, 184 NW 749, 750 
[quot Cyc]. 

Oh.—Atlantie, ete., R. Co. v. Camp- 
bell, 4 Oh. St. 588, 64 AmD 607. 

Pa.—Galbraith v. Philadelphia Co., 
2 Pa. Super. 359. 

S. C.—Kean vy. Landrum, 72 S. C, 
556, 52 SE 421. 

S. D.—Moulton v. Globe Mut. Ins. 
Co., 36 S. D. 339, 154 NW 830; Ochsen- 
reiter Vv. George C: Bagley HA. Co., 
11 S. D. 91, 75 NW 822; Enos v. St. 
Paul F. & M. Ins. Co., 4 S. D. 639, 57 
NW 919, 46 AmSR 796. 

Tenn.—Nashville Interurban R. Co. 
v. Seay, 1 Tenn, Civ. A. 134, 144 [cit 
Cyc]. 

Wash.—Sedro-Woolley v. Willard, 
71 Wash. 646, 129 P 372; Ingram v. 
Wishkah Boom Co., 85 Wash. 191, 
Ries 4. 

“The owner who occupies his prop- 
erty and is familiar with its charac- 
ter and the purposes for which it may 
be used, and to a greater or less ex- 
tent with land values in the com- 
munity, is a competent witness.” 
Port Townsend Southern R. Co. v. 
Nolan, 48 Wash. 382, 383, 93 P 528 
[quot Sedro-Woolley v. Willard, Tl 
Wash. 646, 647, 129 P 372]. 

[a] Reason for rule—‘From the 
nature of the case the jury must or- 
dinarily form their opinion as to the 
value of property more or less from 
the opinion of witnesses, as it would 
often be difficult, if not impossible, 
to make such statement of facts in 
regard to the value, aS would suffice 
to enable them to form a correct 
judgment, and the presumption is, 
that the owner of property is better 
acquainted with its value than a 
stranger. The evil sought to be pre- 
vented, by the rule excluding opin- 
ions, will rarely prove of serious 
consequence, in cases of this nature, 
from the admission of such evidence.” 
Derby v. Gallup, 5 Minn. 119, 134. 

[b] A farmer who has resided on 
his farm for many years, and is en- 
gaged in agriculture, is competent to 
testify as to the value of his land 
and the crops raised thereon. Ander- 
son v. Chicago, ete., R. Co., 84 Nebr. 
311, 120 NW 1114, 183 AmSR 626. 

{c] Effect of high valuation.— 
The fact that the owrer places upon 
his property a value higher than the 
price procured for other property in 
the vicinity does not render his tes- 
timony incompetent. Sedro-Woolley 
v. Willard, 71 Wash. 646, 129 P 372. 

[dad] Experience will enhance the 
value of the owner’s’ testimony. 
Dodge v. Grain Shippers’ Mut. F. Ins. 
Assoc., 176 Iowa 316, 157 NW 955 
(testimony of experienced builder as 
to value of building owned by. him). 

Ce] Adjoining owner.—(1) Such 
evidence is to be confined exclusively 
to the subject in reference to which 
damages are claimed. The owner of 
adjoining land cannot testify to its 
value. Wyman vy. Lexington, etc., R. 
Co.,, 18 Metce. (Mass.) 316. (2) On 
an issue as to the value of timber 
cut from a tract of land, one who- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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subject is not such as would qualify him to testify 
This rule applies even 
though the property is of an unusual character,’4 
and extends to receiving the statement of the owner 
as to the value of the right to use the property.” 
He may also state the effect on value of a taking 
or other change in condition,?® and may, where the 


if he were not the owner.73 


owns an adjoining tract, and who has 
testified that the timber on his land 
was about the same as that cut, and 
as to the price for which his timber 
was sold, and other facts concerning 
the same, may give his opinion as to 
the value of timber on his own land. 
Kean v. Landrum, 72 S. C. 556, 52 
SE 421. 

73. Ish v. Marsh, 1 Nebr. (Unoff.) 
864, 96 NW 58; McCaffery v. North- 
Orn Fac. dts¢iCO.; 22..N0D. 0544, 134 


NW 749, 750 [quot Cyc]; Hertzog v. | 


Star Logging Co., 73 Wash. 197, 199, 
[StS P86, 

“He was testifying as to the value 
of his own property. In such a case 
the strict rule of qualification is not 
applied.” Hertzog vy. Star Logging 
Co., supra. 

[a] The degree of his competency 
ismftorm the jury. Ish “v. Marsh, 7 
Nebr. (Unoff.) 864, 96 NW 58. 


74. Hudson v. State, 61 Ala. 333; 
Hayden y. Albee, 20 Minn. 159. 

[a] Ford.—Hayden y. Albee, 20 
Minn. 159. 

[b] Mill—Hudson v. State, 61 
Ala. 333. 

75. Lee Ahlo vy. Royal Ins. Co., 16 
Hawaii 737; Kwong Lee Yuen vy. 
Manchester F. Assur. Co., 16 Ha- 
waii 685; Ish v. Marsh, 1 Nebr. 
(Unoff.) 864, 96 NW 58; Randall v. 


U. S. Leather Co., 72 App. Div. 317, 
76 NYS 82; Farin v. Nelson, 31 N. D. 
636, 155 NW 35. 

[a]. “Wsable value.”—An owner 
cannot testify as to the ‘usable 
value” of his premises, it appearing 
that he used the phrase as meaning 
something more than rental value. 
Randall v. U. S. Leather Co., 72 App. 
Div. "817; 76 NYS. 82. 

76. U. S.—Union Pac. R. Co. v. 
Lucas, 136 Fed. 374, 69 CCA 218. 

D. C.—Washington R., etc., Co. v. 
Newman, 41 App. 439. 

Ga.—Central Georgia Power Co. v. 
Mays, 137 Ga. 120, 72 SE 900. 

Ind.—Indianapolis Southern R. Co. 
v. Shea, 45 Ind. A. 608, 90 NE 329. 

eee Cent. R. Co’ v. Allen, 
. — Shattuck  v. 
Branch R. Co., 6 Allen 115. 

N. C.—Davenport vy. Norfolk, etc., 
R. Co., 148 N. C. 287, 62 SH 431, 128 
AmSR 599. 

Oh.—Atlantic, ete., R. Co. v. Camp- 
bell, 4 Oh. St. 583, 64 AmD 607. 

Pa.—Hill v. Oakmont Borough, 47 
Pa. Super. 261. 

Tenn.—Nashville Interurban R. Co. 
v. Seay, 1 Tenn. Civ. A. 134, 144 [cit 
Cyc]. 

' Tex.—Houston Belt, etc., R. Co. v. 
Vogel, (Civ. A.) 179 SW 268. 

[a] A lessee may give similar tes- 
timony. Iron City Auto. Co. v. Pitts- 
burgh, 253 Pa. 478, 98 A 679. 

77, Terre Haute, ete. R. Co. v. 
Walsh, 11 Ind, A. 13, 38 NE 534; 
Frick v. Kansas City, 117 Mo. A. 488, 
93 SW 351; International, etc., R. Co. 
v. Bell, (Tex. Civ. A.) 130 SW 634. 

[a]. Repairing drainage.—Terre 
Haute, etc., R. Co. v. Walsh, 11 Ind. 
A. 138, 38 NE 534. 

7g. Ross v. Palisades Interstate 
Park Comrs., 90 N. J. L. 461, 101 A 
60; Port Townsend Southern R. Co. 
y. Nolan, 48 Wash. 882, 93 P 528. 

79. U. S.—Montana R. Co. v. War- 
ren, 1837 U. S. 348, 11 SCt 96, 34 L. 
ed. 681 [aff 6 Mont. 275, 12 P 641]; 
Carpenter v. Robinson, 5 F. Cas. No. 
2,431, Holmes 67. 

Ala.—Alabama Great Southern R. 
Co. v. Loveman Compress Co.. 196 
Ala. 683, 72 S 311; Landers v. Hayes, 
196" Ala.” 533, 72-S106;; Adler~ v: 
Pruitt, 169 Ala. 218, 53 S 315, 32 
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LRANS 89, 
Ark,.—Ft. Smith light, ete. Co. 
Ve wchulte, (1090 Ark. 9575.2 1600'S W. 


855; St. Louis, ete., R. Co. v. Ander- 
son, 39 Ark. 167. 

Cal.—San Diego Land, etc., Co. v. 
INGE (55 Cale 00,020) Ex oko S urea 
83; Konda v. Fay, 22 Cal. A. 722, 136 
Pe O14, 

Colo.—Wilson vy. Harnette, 32 Colo. 
D7 25000 P3895. 

Fla.—Orange Belt R. Co. v. Craver, 
32 Fla. 28, 13 S 444. 

Ga.—Central Georgia Power Co. v. 
Cornwell, 139 Ga. 1, 76 SE 387, Ann 
Cas1914A 880; Miller vy. Luckey, 132 
Ga. 581, 64 SE 658. 

Tll.—Chicago y. Lehmann, 262 Ill. 
468, 104 NE 829; Johnson. vy. Freeport, 


eter, h..Co.,- 111 Tl 413 a) DOrne: avn 
Southern Illinois R., ete, Co., 206 
Til. A. 372; Haldeman v. Schuh, 109 
DHS PAs 259% 

Ind.—New Jersey, etc., -R. Co. v. 


Tutt, 168 Ind. 205, 80 NE 420; Evans- 
VILLC,P ClCs ata, CO. Vo MOLLIP a Lo On LG, 
61, 29 NE 407; Jones v. Snyder, 117 
Ind. 229, 20 NE 140; Frankfort, etc., 
R. Co. v. Windsor, 51 Ind. 238; Con- 
solidated Tract. Co. v. Jordan, 36 Ind. 
A. 156,.75 NE 301. , 

lowa.—Kirkwood v. Town Lot, ete., 
Co., 178 Iowa 248, 159 NW 774; Wiley 
v. Dean Land Co., 171 Iowa 75, 153 
NW 145. 

Kan.—Kansas City, ete., R. Co. v. 
Headrick, .41.Kan. 71, 21 P 227; Kan- 
sas: City, ete.,, R. Co. v. Orre41 Kan. 
70, 21 °P. 227; Kansas City.a etc., ,R. 
Co. Vv. Baird, 4" Kan 69, cde bce aus 
Kansas” Cilty,,,.ete., R. ;Col, vi .bhret, 
41 Kan. 22, 20 P 538; Le Roy, etc., 
Ra, Co. y..Crum;,,.39. Kan 6427-18) P 
944; Le Roy, ete., R. Co. v. Hawk, 39 
Kan. 638, 18 P 943, 7 AmSR 566; 
Wichita, etc., R. Co. v. Kuhn, 38 Kan. 
104, 16 P 75; Central Branch Union 
Pac. R. Co. v. Andrews, 37 Kan. 162, 
14 P 509; Roberts v. Brown County, 
21 Kan. 247, : 

Ky.—Bell v. Keach, 3 KyL 520. 

La.—Louisville, ete., R., etc., Co. v. 
Morere, 116 La. 997, 41 S 236. 


Me.—Warren v. Wheeler, 21 Me. 
484, 
Md.—Western Union Tel. Co. v. 


Rasche, 130 Md. 126, 99 A 991; Horner 
v. Beasley, 105 Md. 193, 65 A 820. 
Mass.—Muskeget Island Club v. 
Nantucket, 185 Mass. 303, 70 NE 61; 
Conness v. Com., 184 Mass. 541, 69 
NE 341; Pinkham y. Chelmsford, 109 
Mass. 225; Swan v. Middlesex Coun- 
ty, 101 Mass. 173; Whitman v. Bos- 


ton, ete., R. Co., 7 Allen 313; Shat- 
tuck v. Stoneham Branch R. Co., 6 
Allen 115; Russell v. Horn Pond 


Branch R. Corp., 4 Gray 607; Shaw v. 
Charlestown, 2 Gray 107; Dwight v. 
Hampden County, 11 Cush. 201; 
Walker v. Boston, 8 Cush. 279. 

Minn.—Papooshek v. Winona, etc., 
R. Co., 44 Minn. 195, 46 NW 329; 
Lehmicke v. St. Paul, ete., R. Co., 19 
Minn. 464. - 

Mo.—Knapheide v. Jackson County, 
215 Mo. 516, 114 SW 960; Union El. 
Co. v. Kansas City Suburban Belt 
R. Co., 33 SW 926; St. Louis, etc., R. 
Co. v. St. Louis Union Stock Yards 
Co., 120 Mo. 541, 25 SW 399; Tate'v. 
Missouri, etc., R. Co. 64 Mo. 149; 
Wiggins v. St. Louis, ete. R. Co., 119 
Mo. A. 492, 95 SW_ 311. 

Mont.—Montana R. Co. v. Warren, 
6 Mont. 275, 12 P 641 [aff 137 U.S. 
348, 11 SCt 96, 34 L. ed. 681]. — 

Nebr.—South Omaha y. Ruthjen, 71 
Nebr. 545, 99 NW 240; Northeastern 
Nebraska R. Co. v. Frazier, 25 Nebr. 
53, 40 NW 609; Sioux City, ete. R. 
Co. v. Weimer, 16 Nebr. 272, 20 NW 
349: Greeley County v. Gebhardt, 2 
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matter is one of mere subtraction or easy caleula- 
tion, state the damage or cost of repair.”? 
ownership alone does not qualify one who is not 
familiar with the location, quality, or valut of his 


But 


Opinion of Other Persons. The 


value of real estate,“® or the value of any interests 


(Unoff.) 661, 89 NW 753. 
Y.—Clark v. Baird, 9 N. Y. 183; 
In re Rochester, 40 Hun 588. 


Nebr. 
N. 


Okl.—Sallisaw v. Priest, 159 P 
1098; Wichita Falls, ete., R. Co. v. 
McAlary, 44 Okl. 326, 144 P 5838; 


Wichita Falls, etc., R. Co. v. Harvey, 
44 Okl. 321,144 P 581. 
¥ Soya re Roach, 50 Or. 179, 92° P 

18. 

Pa.—Brennan vy. Pittsburg, etc., R. 
CO.;9200 Pa. 228,n ono DOs Fe OAcliITiIN. 
Northern Coal, etc., Co., 225 Pa. 262) 
74 A 56; White v. Western Allegheny 
R:,.Co., 222 Pa. 634, 71 A’ 0st? Sut= 
ton v. Pennsylvania R. Co., 214 Pa. 
274, 638 A 791; McGroarty v. Lehigh 
Valley. Coal? Coi, 2120 ran bos olen 
570; Hope v. Philadelphia, etc., R. 
Co., 211 Pa. 401, 60 A 996; Reed v. 
PIttshbure;s “Clc., JY. 21CO,, neck One aaa ie 
59 A 1067; McElheny v. McKeesport, 
etc., Bridge Co., 153 Pa. 108, 25 A 
1021; Jones v. Hrie, etc., R. Co., 151 
Pa, 30, 25 A 134, 31 AmSR” 722, 17 
LRA 758; Curtin v. Nittany Valley 
R. Co., 1385 Pa. 20, 19 A 740; Brown 
v. Corey, 43 Pa. 495; Kellogg v. 
Krauser, 14 Serg. & R. 137, 16 AmD 
480; Hewitt v. Pittsburg, etc., R. Co., 
19 Pa. Super. 304; Galbraith v. Phila- 
delphia Co., 2 Pa. Super. 359. 

Tex.—J. P. Watkins Land Mortg. 
Co. v. Campbell, 98 Tex. 372, 84 SW 
424; San Antonio, etc., R. Co. v. Ruby, 
80 Tex. 172, 15 SW 1040; Byrd Irr. 
Co. v. Smyth, (Civ. A.) 157 SW 260; 
Porter v. Langley, (Civ. A.) 155 SW 
T0425 Et, er WORthy, CLC rr bv |, (© Onenve 
Ayers, (Civ. A.) 149 SW 1068; Webb 
Va Dageett, 39) Tex:,Civ. “Av 390 87 
SW 743; Texas, etc., R. Co. v. Smith, 
35 Tex. Civ. A. 351, 80 SW 247. 

Vt.—Brown v. Aitken, 90 Vt. 599, 
99 TA (265: ; 

Wash.—In re Bremerton, 73 Wash. 
565, 1382 P 240; Sedro-Woolley v. Wil- 
lard, 71 Wash. 646, 129 P 372. 

Wis.—Farley v. Spring Garden Ins, 
Co., 148 Wis. 622, 1384, NW 1054; 
Pierce v. Chicago, ete., R. “Co., 137 
Wis. 550,119" NIW* 297; (Stolzevav. 
Manitowoc Terminal Co., 100 Wis. 
208, 75 NW 987; Moore v. Chicago, 
ete,. R. Co., 78 Wis. 120, 47 NW 273. 

“Persons who are familiar with the 
land, and have an opinion of its value 
are competent to express that opin- 
ion.’ Johnson y. Freeport, etc., R. 
Cos upldeliell ei4t 355 41.35 

“The value of real estate which 
has not been offered in market is 
often a very difficult question. It 
belongs to that class of facts which 
exclude direct evidence to prove 
them, being such as are either nec- 
essarily or usually imperceptible by 
the senses, and therefore incapable 
of the ordinary means of proof.” 
Brown v. Corey, 43 Pa. 495, 506. 

“The value of a house or a piece of 
ground is a subject upon which all 
persons familiar with the property 
who have formed an opinion are com- 
petent to speak. The value of their 
opinions will depend on the extent of 
their familiarity with surrounding 
property and the prices asked and 
paid for it, but this is for the jury 
to determine.” Jones v. ‘Erie, etc., 


Re Conpelbl yRacas0;-48.r2biceAn Le 4aye ol 
AmSR 722, 17 LRA 758. 
[a] All elements of value to be 


considered.—‘‘No opinion as to the 
market value of a tract'of land based 
on other considerations than such as 
may reasonably be expected to influ- 
ence the general buyer, can be in the 
least helpful. As much may be said 
of the opinion which excludes’ from 


the estimate considerations which 
manifestly would appeal to and in- 
fluence the general buyer. True, 
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therein,®®° or any element of value therein,*! its 
rental value,®? or the value of the right to use it,** 


what wpuld appeal to the general 
buyer in the way of enhancement of 
value, is matter of opinion, and here 
too diversity of view is to be ex- 
pected; but this does not change the 
fact that the reference must be to 
the mind of the general buyer. When 
there is diversity of view expressed 
with respect to this matter, it is for 
the jury to determine for themselves, 
which of the opposing witnesses has 
given the better reason for his view. 
It is perfectly proper therefore, for 
a witness who has shown himself 
qualified to speak on the subject of 
value, when giving his opinion, to 
include in his estimation any and 


every feature and consideration 
which in his judgment would influ- 
ence the general buyer.” Indiana 
Sav., etc., Co. v. Pennsylvania R. Co., 
229 Pa. 484, 487, 78 A 1039 (the fact 
that the land sought to be taken had 
not been laid off in lots, and it did 
not appear that the owner ever con- 
templated selling it in that way, or 
that there was a present existing de- 
mand for building lots in the neigh- 
borhood, would not exclude testimony 
of witnesses as to value whose esti- 
mates took account of the availabil- 
ity of the land for building lots, if it 
could reasonably fe expected that the 
“general buyer would consider such 
future availability, and regulate his 
bid accordingly). 

80. Gerkins v. Kentucky Salt 
Co., 67 SW 821, 23 KyL 2415; Man- 
hattan Bldg. Co. v. Seattle, 52 Wash. 
226, 100 P 330; Millan v. Bartlett, 78 
W. Va. 367. 

[a] Theasehola.—Gerkins vy. Ken- 
tucky Salt Co., 67 SW 821, 23 KyL 
2415 (oil well); Manhattan Bldg. Co; 
v. Seattle, 52 Wash. 226, 100 P 330. 

81. Ala.—Ensign Yellow Pine Co. 
v. Hohenberg, 75 S 897. 

Cal.—Spring Valley Water-Works 
v. Drinkhouse, 92 Cal. 528, 28 P 681. 


eee Vee Ackins; | 1 OnaLLi. 
323. 

Kan.—Latham v. Brown, 48 Kan. 
190, 29 P 400. 

Me.—Clark v. Rockland Water 
Power Co., 52 Me. 68. 

Mass.—Cornell-Andrews Smelting 
Conve boston, etc. Ks,.Corp:, 215 


Mass. 381, 102 NE 625. 

N. J.—Burrough v. New Jersey Gas 
Co., 88 N. J. L. 648, 96 A 895. 

N. Y.—Ferguson v. Buckell, 101 
App. Div. 213, 91 NYS 724. 

Pa.—Ribblett v. Cambria pies Co., 
251 Pa. 253, 96 A 649. 

Tex.—Texas, etc., R. Co. v. Smith, 
35 Tex. Civ. A. 351, 80 SW 247. 

Wash.—Portland, etc. R. Co. v. 
‘Skamania Boom Co., 59 Wash. 191, 
109 P 814. . 

Wis.—Andrews v. Youmans, 82 Wis. 
81, 52 NW 23. 

{a] The rule admits statements 
with respect’ to: (1) Timber. 
Thompson v. W. P. Zartman Lumber 
Co., 55 Pa. Super 302. (2) Shade and 
ornamental trees. Elvins v. Dela- 
ware, etc., Tel., etc., Co., 
243, 43 A 903, 76 AmSR 
Suitability for cultivation. Martin v. 
Ince, (Tex. Civ. A.) 148 SW 1178. 
Value for agricultural purposes. 
man v. West End Coal Co., 57 Pa. 
Super. 412 (an island). (5) The val- 
ue of trees to a farmer as a shelter 
and windbreak. Andrews v. You- 
mans, 82 Wis. 81, 52 NW 238. (6) 
The value of trees for fruit. Brad- 
shaw v. Atkins, 110 Ill. 323; Latham 
v Brown, 48 Kan. 190, 29 P 400; Chi- 
cago, etc., R. Co. v. Mouriquand,* 45 
Kan. 170, 25 P 567. (7) The value 
of buildings. Cornell-Andrews Smelt- 
ing Co. v. Boston, etc., R. Corp., 215 
Mass. 381, 102 NE 625. 

{b] Cleared land.—Where, in an 
action for damages to land by over- 
flowing it, plaintiff testified that the 


land had been cleared and in culti- 
vation for several years before the]! 
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overflow, and was in fine condition 
and under crop when overflowed, a 
question as to what the land was 
worth cleared and in a high state of 
cultivation was not objectionable on 
the ground that the hypothesis on 
which it was pased was not sup- 
ported by the evidence. Missouri, 
etc., R. Co. v. Chilton, 52 Tex. Civ. A 
516, 118 SW 779. . 

[c] Irrigation reservoir.—The pres- 
ident of a waterworks company 
may be allowed to give an opinion as 
to the value of certain lands for use 
as an irrigation reservoir, they being 
peculiarly fitted therefor. Spring Val- 
ley Water Works vy. Drinkhouse, 92 
Cal. 528, 28 P 681. 

{d] Special knowledge is required 
for the statement of the value of 
property possessing special features, 
such as: (1) A fishing-ground. Bos- 
ton, etc., R. Co. v. Montgomery, 119 
Mass. 114. (2) A milly. “Clark” ‘wv. 
rye Water Power Co., 52 Me. 


[e] An enumeration of items of 
value may be rejected, where it is 
unnecessary and tends unduly to en- 
hance an estimate of value. Jurada 
eee ee 171 Mass. 144, 50 NE 


{[f]. On the other hand the opinion 
of witnesses that pear trees added 
nothing to the value of the soil has 
been held incompetent. Gulf, etc., 
R. Co. v. Burroughs, 27 Tex. Civ. A. 
422, 66 SW 83. 

82. Ala.—Pratt Cons. Coal Co. v. 
Morton, 68 S 1015. 

Ark.—Harris v. Eagle Box Co., 110 
Ark. 371, 162 SW 49. 

Cal.—Myers yv. Herskowitz, 33 Cal. 
AS OS Oog ba LOsl. 

Conn.—Norwalk v. 
Conn. 461, 16 A 242. 

Ga.—Farkas v. Cohn, 19 Ga. A. 472, 
91 SE 892. 

DGS LE 


OPE ao ge v. Mitchell, 
N. Y.—Wertheimer v. Rosenbaum, 
146 NYS 177. 


Blanchard, 56 


Tex.——reters: vy. ‘Strauss, (Civ, A.) 
132 SW 956. 
eee es v. Cashman, 103 A 


“The question of market or rental 
value is a collective fact, provable 
by any person possessing the re- 
quisite knowledge of conditions that 
influence such values.” Pratt Cons. 
Coal Co. v. Morton, (Ala. A.) 68 S 
1016, 1OL7. 

[a] MilL.—Norwalk 
56 Conn. 461, 16 A 242. 

[b] Lumber yard.—Witnesses who 
are engaged in the lumber business 
and know the situation of a lumber 
yard are competent to testify as to 
its rental or storage value. Harris 
v. Eagle Box Co., 110 Ark. 371, 162 
Sw 49. 


v. Blanchard, 


Rae Manning v. Fitch, 188 Mass. 

fa] Milk farm.—Manning Vv. 
Fitch, 138 Mass. 273. 

{[b] Pasturage.—Cornell y. Dean, 
105 Mass. 435. 

84. Ala.—Alabama Cons. Coal, ete., 


Co. v. Turner, 145 Ala. 639, 39 S 603, 


117 AmSR-~ 6137 Pratt’ Cons.) @Coal 
Co. v. Morton, (A.) 68 S 1015. 
Ark.—St. Louis, ete, R. Co. v. 


Shore, 89 Ark. 418, 117 SW 515, 16 
AnnCas 939. 

Mo.—Metropolitan St. R. Co. v. 
Walsh, 197 Mo. 392, 94 SW 860; Man- 
ning v. McClure, 168 Mo. A. 5338, 154 
SW 803; Boyce v. Gingrich, 154 Mo. 
A. 198, 134 SW 79. 

Pay — Langford v. Pittston People’s 
Light Co., 48 Pa. Super. 394, 399. 

Utah.—Salt Lake Inv. Co. v. Ore- 
gon Short Line R. Co., 46 Utah 203, 
148 P 439. 

Wis.—Pierce v. Chicago, etc., R. Co., 
1387 Wis. 550, 119 NW 297. 

“The market value of land is not 
a question of science and skill upon 
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or its market value,*4 may be estimated by one ac- 
quainted with the value of that class of property,** 


which only experts can give an opin- 
ion. Persons in the neighborhood 
may be possessed of sufficient knowl- 
edge of the market value of the 
property, with the location and char- 
acter of the land in question, and 
whether their opinion has any proper 
ground to rest upon, or is mere con- 
jecture can be brought out on cross- 
examination.’ Langford v. Pittston 
People’s Light Co., supra. 

[a] “Opinions must be restricted 
to the fair market value of the land, 
not the witness’ judgment of its val- 
ue, or its value to the owner. A 
special value in excess of the mar- 
ket value cannot be shown.” Salt 
Lake Inv. Co. v. Oregon Short Line 
R. Co., 46 Utah 2038, 210, 148 P 439. 

[b] Insufficient qualification.—In 
condemnation proceedings a witness 
is not qualified to express an opinion 
as to market value, where he has no 
knowledge of the value of lands in 
the neighborhvood based on sales, but 
only a knowledge of royaities paid 
to the lessors of coal land and of the 
value of coal _ leases. Lilley v. 
Pennsylvania R. Co., 219 Pa. 447, 68 
A 1029. 

85. Ala.—Ensign Yellow Pine Co. 
v. Hohenberg, 75 ‘S 897. 

Cal.—Myers v. Herskowitz, 33 Cal. 
A. 581, 465 P 1031. 

Colo.—Consolidated Lower Boulder 
Reservoir, etce., Co. v. Alaux, 24 Colo. 
A. 377, 1383 P 1046. 

Ga.—Central Georgia Power Co. v. 
Stone, 139 Ga. 416, 77 SE 565. 

ill.—Pittsburgh, ete, R. Co. v. 
Gage, 286 Ill. 213, 121 ‘NE 5825 ‘Col- 
lins v. Chicago Sanitary Dist., 270 
Ill. 108, 110 NE 318; Cooper v. ’Ran- 
dall, 59 Ill. 317; Gogerty v. Decatur, 
190 Til. A. 548. 

Ind.—Southern Indiana Power Co. 
v. Miller, 185 Ind. 35, 111 NE 925. 

lowa.—Kirkwood v. Perry Town 
Lot, etc., Co., 178 Iowa 270, 159 NW 
782; Wiley v. Dean Land Co., 171 
Iowa 75, 153 NW 145. 

Kan.—Leavenworth, ete., R. Co. v. 
Paul, 28 Kan. 816. 

Ky.—Vaughn vy. Corbin, 170 Ky. 
426, 186 SW 181. 

Md.—Western Union Tel. Co. 
Rasche, -130 Md. 126, 99 A 991. 

Mass.—Cutter v. Boston, 200 Mass. 
400, 86 NE 798. 

Mich.—McCormick v. Bradbury, 187 
Mich. 512, 153 NW 780. 

Okl.— Garnett v. Storm, 166 P 401; 
Philadelphia Fire Assoc. v. Farm- 
ers’ Gin Co:,; 39 Okl. 162, 134 P 448. 

Or _—Oregon R., ete, Co. v. East- 
lack, 54 Or. 196, 102 P 1011, 20 Ann 
Cas 692. 

Pa.—Clark v. Steele, 255 Pa. 330, 99 


Vv. 


A 1001. 
Tex.—Galveston, etc., R. Co. v. 
Schelling, (Civ. IN ») 198 SW 1018: 


Ft. Worth v. Burton, (Civ. A.) 193 
SW 228; Davis v. Fain, (Civ. A.) 152 
SW 218. 

Vt.—Brown vy. Aitken, 90 Vt. 599, 99 
A 265. 

Wash.—Park v. Northport Smelt- 
ing, etc., Co., 47 Wash. 597, 92 P 442. 

See also cases supra notes 80-84. 

“Tt has become pretty generally es- 
tablished that a witness who testifies 
that he is acquainted with the values 
of real estate in the locality may give 
his opinion as to the value of any 
bar ouley tract.” Leavenworth, etc., 

COV Paull 28) Kani SiGsesacs 

Re atho value of the property was a 
fact to be proved, and anyone having 
knowledge of the fact was competent 
to testify to it. The weight to be 
given such testimony is to be deter- 
mined largely by the experience of 
the witness and his opportunities for 
observation as to values.” Chicago 
a Lehmann, 262 Ill. 468, 472, 104 NE 

[a] The knowledge requisite to 
qualify a witness to testify to his 
opinion of the value of lands may 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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who has seen the land®* and had adequate op- 
portunities for observation,*” as by making sales 
or purchases,*§ and is possessed of the requisite 
ability to make a reasonable inference.%® 


either be acquired by the perform- 
ance of official duty, as by a county 
commissioner or selectman, whose 
duty it is to lay out public ways, or 
by an assessor, whose duty it is to 
ascertain the value of lands for the 
purpose of taxation; or it may be de- 
rived from knowing’ of sales and pur- 


. chases of other lands in the vicinity, 


either by the witness himself or by 
other persons. Whitman v. Boston, 
etc.,, R. Co. @ Allen (Mass.) 313; 
Fowler v. Middlesex County, 6 Allen 
(Mass.) 92; Dickenson y. Fitchburg, 
13 Gray (Mass. ) 546; Russell v. Horn 
eens Branch R. Corp., 4 Gray (Mass.) 

Us 

[b] Where a witness states that 
he knows the market value of land in 
controversey, he is competent to 
testify as to such value. Davis v. 
Bain,» (lex. ‘Civ. Ac) 152° Sw 218) 

[c] In condemnation proceedings 
a witness cannot base his opinion 
of the value of the land sought to be 
taken on what he had heard plaintiff 
had paid for other land for use in 
the same enterprise. Oregon R., etc., 
Co. v. EHEastlack, 54 Or. 196, 102 P 
10LI 20) AnnCas> 692, 

{d] Conflicting statement as to 
knowledge.—Where a witness testi- 
fied to his familiarity with land, a 
pert of which was sought to be con- 

emned, and gave his opinion that it 
was worth two hundred dollars an 


‘acre, the testimony was admissible, 


although on _ cross-examination he 
testified that he did not know the 
value of land in that particular com- 
munity. Central Georgia Power Co, 
v. Stone, 139 Ga. 416, 77 SE 565. 

fe] Facts not disqualifying.— 
That the witness had lived in an- 
other state and had learned the value 
of the land in a short time, does not 
render him incompetent, the weight 
of his testimony being for the jury. 
Wicks v. German Loan, etc., Co., 150 
Iowa 112, 129 NW 744. 

[f] Expert testimony not re- 
quired.—Konda v. Fay, 22 Cal. A. 722, 
136 P 514, 

86. Ark.—St. Louis, etc., R. Co. v. 
Brooksher, 86 Ark. 91, 109 SW 1169. 

Cal.—Vallejo, ete. R. Co. v. Reed 
Orchard Co., 169 Cal. 545, 147 P 238. 

D. C.—Eckington, ete, R. Co. v. 

4 


Ill.—Gogerty v. Decatur, 190 fll. “A. 
548; Haldeman vy. Schuh, 109 Ill. A. 
259. j 

Iowa.—Gillespie v. 


Ashford, 125 
Iowa 729, 101 NW 649. 
Mo.—Ruddy v. Gunby, (A.) 180 SW 


1048. 
N. Y.—Westlake v. St. Lawrence 
County Mut. Ins. Co., 14 Barb. 206. 
Pa.—Reed v. Pittsburg, etc;, -. Co., 
210 Pa. 211, 59 A. 1067. 


» McDevitt, 18 App. 


Tex.—Texas, etc., R. Co. v. amy 
35 Tex. Civ. A. 351, 80 SW 24 
Vt.—Brown v. ‘Aitken, SOLVit: $99, 99 


A 265. 

Wash.—Newell v. Loeb, 77 Wash. 
ESioee Usa ee Sook. 

[a] One who has never seen the 
property nor been in the neighbor- 
hood is not competent. Vallejo, etc., 
R. Co. v. Reed Orchard Co., 169 Cal. 
545, 147 P 238; Westlake v. St. Law- 
rence County Mut. Ins. Co., 14 Barb. 
(N. Y.) 206; Mewes v. Crescent Pipe 
Line Co., 17¢ Pa. 364, 369, 32 A 1082, 
HOs8. Pittsbursah. mete. wine S Cos v. 
Vance, 115 Pa. 325, 8 A 764. 

[b] Failure to imspect interior of 
building.—In a proceeding to con- 
demn land, a witness familiar with 
the values of property in the vicinity 
was properly permitted to testify as 
to the value of a lot, although he had 
not inspected the interior of the 
building on the lot. Vallejo, etc., R. 
Co. v. Home Sav. Bank, 24 Cal. A. 
166, 140 P 974. 

87. Cal.—San Diego Land, etc., Co. 
v. Neale, 88 Cal. 50, 25 P 977, 11 LRA 
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The 


604. 

Colo.—Butsch v. Smith, 40 Colo. 64, 
SOE T6I 

Ga,—Central Georgia Power Co. v. 
Stone, 139 Ga. 416, 77 SE 565. 

Ill. Snodgrass v. Chicago, 152 Ill. 
600, 38 NE 790; White v. Hermann, 
51 Tl. 243, 99 AmD 543. 

Ind. —Frankfort, ete ARCO; SV. 
Windsor, 51 Ind. 238. 

Iowa.—Wiley v. Dean Land Co., 171 
Iowa 75, 153 NW 145; Arnd v. Ayles- 
worth, 136 Iowa 297, 111 NW 407. 

La.—Louisiana R., etc. Co. v. 
Sarpy, 117 La. 156, 41 S 477. 

Mass.—Lyman v. Boston, 164 Mass. 
99, 41 NE 127; Amory v. Melrose, 162 
Mass. 556, 39 NE 276; Whitman v. 
Boston, etc., R. Co., 7 Allen 313; Fow- 
ler v. Middlesex County, 6 Allen 92. 
aero .—Ruddy v. Gunby, (A.) 180 SW 

Nebr.—South Omaha vy. Ruthjen, 
vel jNeby 545, 99 NW 240. 

J.—Walsh v. Newark Bd. of 
Education, 713 N. J. L. 648, 64 A 1088. 

N. C.—Myers Vv. Charlotte, 146 N.C. 
246, 59 SE 674. 

Okl.—Wichita Falls, ete., R. Co. v. 
Harvey, 44 Okl. 321, 144 P 581. 

Pa.—Soisson v. Connellsville School 
Dist., 262 Pa. 80, 104 A 892; White v. 
Western Allegheny R. Co., 222 Pa. 
534, 71 A 1081; Markowitz v. Pitts- 
pee ete., “RieCo.,. 1216 Pa. 5385, 65 A 
1097. 

Tex.—J. P. Watkins Land Mortg. 
Co. v. Campbell, 98 Tex. 372, 84 SW 
424; Byrd Irr. Co. v. Smyth, (Civ. 
A.) 157 SW 260; Rotan Grocery Co. 
vie Jackson; r(Civy A.) 153)°S W687; 
Childress v. Tate, (Civ. A.) 148 SW 
843; Peters v. Strauss, (Civ. A.) 132 
SW 956; Missouri, etce., a OOr Ve 
No 54 Tex. Civ. A. 460, 118 SW 

Wash.—Newell v. Loeb, 77 Wash. 
182, 137 P 811; Portland, etc., R. Co. 
v. Skamania Boom Co., 59 Wash. 191, 
109 P 814; Tacoma v. Bonnell, 58 
Wash. 593, 109 P 60. 

Ww. Va.—-Guyandot Valley R. Co. v. 
Buskirk, 57 W. Va. 417, 50 SE B21, 
110 AmSR 785. 

‘It is always necessary to lay a 
foundation for this species of proof, 
by first showing that the witnesses 
have had the means to form an in- 
telligent opinion, derived from an 
adequate knowledge of the nature and 
kind of property in controversy, and 
of its value.” Whitney v. Boston, 98 
Mass. 312, 316. 

[a] No definite rule as to extent 
of acquaintance.—‘While the ac- 
quaintance of the witnesses with the 
house was not very minute and exact, 
yet they had a general acquaintance 
with the house, and could form some 
estimate and give some opinion as fo 
its value. There is no rule of law, 
and there can be none, defining how 
much a witness shall know of prop- 
erty before he can be permitted to 
give an opinion of its value. He 
must have some acquaintance with 
it, sufficient to enable him to form 
some estimate of its value, and then 
it is for the jury to determine how 
much weight to attach to such esti- 
mate. Here the witnesses were car- 
penters and had a general acquaint- 
ance with the house; they knew its 
shape, location, external appearance, 
and to some extent, its internal con- 
dition; and the court did not err in 
allowing their opinions of its value to 
go to the jury for what they were 
worth.” Bedell v. Long Island R. Co., 
44 N. Y. 367, 370, 4 AmSR 688. 

{b] The greater or less acquaint- 
ance of witnesses with a meadow, 
testifying as to the amount of hay a 
meadow would probably produce, goes 
to the weight to be given their testi- 
mony, and not its competency. My- 


ers v. Charlotte, 146 N. C. 246, 59 SE | Santa Ana V. 


ip 
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opinion may be based upon an acquaintance either 
with the property in question or with other prop- 
erty of like general character and location; and 
it is not necessary that such opinion should be 


{c] Lack of Enowledge of actual 
sales affects only the weight of the 


evidence. Chica zo,setc.0 Gk Com vs 
Blake, 116 Ill. 163, 4 NE 488. 
[d] An inference based entirely 


upon incompetent matters may be re- 
jected. San Diego Land, etce., Co. v. 
Neale, 88° Cale 50,. 25. P2 977) 1h aR A- 
604; Michael v. Crescent Pipe Line 
Co., LOS Pan 99 nce  AaiZO se 

Le] Qualification not shown.—A 
witness who states that he has a 
general knowledge of the value of 
property sought to be expropriated, 
derived from passing on a train 
through the parish in which it is sit- 
uated, and who admits that for six 
years he has not kept in touch with 
such property even in other parishes, 
is not qualified to testify as to value. 
Louisiana R., ete., Co. v. Sarpy, 117 
La. 156, 41 S 477. 

88. Reclamation Dist. No. 730 v. 
Inglin; 31, Cal. A.) 495; 1605P ) 1093; 
Ross v. Palisades Interstate Park 
Comrs:, -90oN.mJ. ds “46157 LOA 60) 
St. Louis, etc., R. Co. v. Green, (Tex. 
Civ. A.) 183 SW 829. 

89. Cal.—Central Raa COsa ve 
Pearson, 35 Cal. 247. 

Ga.—Southern Cotton Oil Co. v. 
Overby, 136 Ga. 69, 70 SE 664. 

Ill.—Thorne v. Southern Illinois R., 
etc., Co., 206 Ill. A. 372. 

Ind.—Lafayette v. Nagle, 113 Ind. 
425, 15 NE 1. 

Iowa.—Arnd v. Aylesworth, 136 
Iowa 297, 111 NW 407. 

Mass.—Swan v. Middlesex County, 


101 Mass, 173. f 
N. Buckell, 101 


Pac. 


Y.—Ferguson v. 
App. Div. 213, 91 NYS 724; Smith v. 
Holbrook, 16 AlbLJ 33. 

N. G.—Morrison v. Watson, 101 N. 
C. 332, 7 SE 795 1 LRA 833 Lapp dism 
154 U. S. 111, p45 SCt 9957320. sed, 
927]. 

Pa.—Gallagher v. Kemmerer, 144 
Pas.509,,)22 VA) 970, 727. AmSR, 673: 
Pittsburgh, etc., R. Co. v. Robinson, 
95 Pa. 426; Markowitz v. Pittsburg, 
ete.,, RaCo., Hak Yea. vd soo) Aq LO Sidts 
State Line R. Co. v. Playford, 10 Pa. 
Cas. 467, 14 A 355; In re Reading 
Iron, Co:, /21 Pak Co. 7429. 

R. I.—Buffum v. New York, etc., R. 
Conwr4 R.T.221. 

Tex.—J. P. Watkins Land Mortg. 
Co. v. Campbell, 98 Tex. 372, 84 SW 
424; Galveston, Cte yee COnnaAa 
Schelling, (Civ. A.) 198 SW 1018. 

Vt.—Heffion v. Cashman, 103 A 
1023. 

{a] Mere oportunity for observa- 
tion, (1) as by residence in the 
neighborhood, is not sufficient in it- 
self. Reed v. Drais, 67 Cal. 491, 8 P 
20; Whitney v. Boston, 98 Mass. 312; 
Hyman v. Boston Chair Mfg. Co., 59 
N. Y. Super. 116, 138 NYS 609; Gal- - 
braith v. Philadelphia Co., 2. Pa. 
Super. 359; Buffum v. New York, etc., 
R. Cor;<4) R. 1.9220 (2) -itamays be 
assumed, however, that persons re- 
siding in the neighborhood are quali- 
fied. Lafayette v. Nagle, 113 Ind. 425, 
15 NE 1; Pennsylvania, etc., R., etc., 
Co. v. Bunnell, 81 Pa. 414; Myers v. 
Schuylkill River East Side R. Co., 5 
Pa. Co. 634. (3) The same assump- 
tion may be made where the witness 
shows himself acquainted with other 
real property in the. neighborhood. 
Santa Ana v. Harlin, 99 Cal. 538, 34 P 
924- Terre Haute, etc., RR. Co... Vv. 
Jarvis, 9 Ind. A. 438, 36. NE 174; 
Hewlett v. Saratoga Carlsbad Spring 
Co., 84 Hun 248, 32 NYS 697; Shepard 
v. New York El. R. Co., 15 NYS 175; 
Morrison vy. Watson, 101 N. C. 332, 7 
SE 795, 1 LRA 833. 

90. Ala.—Hudson v. State, 61 Ala. 
333. 

Cal.—Norris v. Crandall, 6 Cal. Un- 


rep. Cas. 706, 65 P 568; Garwood v. 
Wheaton, 128 Cal. 399, 60 P 961; 
Harlin, 99 Cal. 538, 34 


224: Spring Valley Water Works v, 


\ 
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fortified by knowledge of actual sales in the vicin- 
ity,®! by actual purchases on the part of the wit- 
ness,°2 or by knowledge of sales anywhere of pre- 
The knowledge required is 
such as is demanded by the nature of the subject 


cisely such tracts. 


Drinkhouse, 92 Cal. 528, 28 P_ 681; 
Reed v. Drais, 67 Cal. 491,.8 P 20; 


Central Pac. R. Co. v. Pearson, 35 
Cal. 247. . 

Colo.—Butsch v. Smith, 40 Colo. 64, 
SOME 6! 


pi, C—hekineton; ete. Rw Co. tvs 
McDevitt, 18 App. 497. 

Fla.—Orange Belt R. Co. v. Craver, 
32 Fla. 28,13 S 444 

Ga.—Americus v. Tower, 8 Ga. A. 
159, 59 SH 434. 

Til. Lewis v. Englewood El. R. Co., 
223 Tll. 223, 79 NE 44; Sewell v. Chi- 
cago Terminal Transfer R. Co., 177 
Ill. 93, 52 NE 302; Illinois Cent. R. Co. 
v. Chicago, 169 Ill. 329, 48 NE 492; 
Chicago Sanitary Dist. v. Loughran, 
160 Ill. 362, 43 NE 359; Lovell v. 
Sny Island Levee Drain. Dist., 159 
Ill. 188, 42 NE 600; Chicago, ete., R. 
Co. v. Blake, 116 Ill. 163; 4 NE 488; 
Culbertson, etc., Packing, etc., Co. v. 
Chicago, 111 Ill. 651; Hough vy. Cook, 
69 Ill. 581; Cooper v. Randall, 59 Ill. 
317; Haldeman v. Schuh, 109 Ill. A. 
259; Fox v. Chicago, etc, Rapid 
Transit R. Co., 68 Ill. A. 417. 

Ind.—Chicago, etc., R. Co. v. Brown, 
157 Ind. 544, 60 NE 346. 

Iowa.—Hartley v. Keokuk, etc, R. 
Co., 85 Iowa 455, 52 NW 352; Pingery 
v. Cherokee, etc. R. Co., 78 Iowa 
438, 48 NW _ 285; Cherokee v. Sioux 
City, ete, Town, Lot, ~étc., Co.,~ 52 
Iowa 279, 3 NW 42; Haight v. Kim- 
bark, 51 towa 13, 50 NW 577. 

Kan.—Chicago, etc., R. Co. v. Cos- 
per, 42 Kan. 561, 22° P 634; Kansas 
City, ete., R. Co. v. Ehret, 41 Kan. 22, 
20 P 538; St. Louis, ete., R. Co. v. 
Chapman, 38 Kan. ‘307, 16 —P’ 695; 
Leavenworth, ete., R. Co. v. Paul, 28 
Kan. 816; Kansas Cent. R. Co. v. Al- 
len, 24 Kan. 33. 

La.—Louisiana R., ete. Co. v. 
Sarpy, 117 La. 156, 41 S 477; Louisi- 
ana R., etc., Co. v. Morere, 116 La. 
997, 41 S 236; Louisiana R., etc.,; Co. 
v. Kehn, 116 La. 159, 40 S 602. 

Md.—Horner v. Beasley, 105 Md. 
193, 65 A 820; Moale v. Baltimore, 5 
Md. 314, 61 AmD 276. 

Mass.—Hyde v. Fall River, 197 
Mass. 4, 88 NE 328; Klous v. Com.; 
188. Mass. 149, 74 NE 330; Sirk v. 
Emery, 184 Mass. 22, 67 NE 668; Old 
Colony R. Co. v. F. P. Robinson Co., 
176 Mass. 387, 57 NE 670; Manning 
v. Lowell, 173 Mass. 100, 53 NE 160; 
Teele v. Boston, 165 Mass. 88, 42 NE 
506; Lyman v. Boston, 164 Mass. 99, 
41 -NE 127; Pierce v. Boston,. 164 
Mass. 92, 41 NE 227; Amory v. Mel- 
rose, 162 Mass. 556, 39 NE 276; Green- 


field First Nat. Bank: v. Coffin, 162 
Mass. .180, 38 NE 444; Sawyer v. 
Boston, 144 Mass. 470, 11 NE 711; 


Bristol County Sav. Bank v. Keavy, 
128 Mass. 298; Edmands v. Boston, 
108 Mass. 535; hitney v. Boston, 98 
Mass. 312; Fowler v. Middlesex 
County, 6 Allen .92; Dickenson _ v. 
Fitchburg, 13 Gray-546; Brainard v. 
Boston,. etc,, “R. Cos," 12) Gray 407%; 
West Newberry v. Chase, 5 Gray, 421; 
Shaw v. Charlestown, 2 Gray 107. 
Mich.—Huff v. Hall, 56 Mich. 456; 
23 NW 88; Page v. Wells, 37 Mich. 
415; Stone v. Covell, 29 Mich. 359; 
Greeley v. Stilson, 27 Mich. 153; Kost 
v. Bender, 25 Mich. 515; Wallace v. 
Finch, 24 Mich. 255. 
Minn.—Minnesota Belt-Line R., 
ete., Co. v. Gluek, 45 Minn. 463; 48 
NW 194; Papooshek v. Winona, etc., 
R. Co., 44 Minn: 195, 46 NW. 329; 
Emmons v. Minneapolis, ete., R. Co., 
41 Minn. 133, 42 NW 789 [aff 149 U. 
S. 364, 13-SCt 870, 37 L. ed. 769]; 
Northwestern Fuel Co. v. Mahler, 36 
Minn. 166, 30 NW 756; Lehmicke v. 


EVIDENCE. 


jected.°® 


Minn. 184. 

Miss.—Yazoo-Mississippi Delta 
Levee Comrs. v. Dillard, 76 Miss. 641, 
25.S°292. 

Mo.—Steam Stone-Cutter Co. v. 


Scott, 157 Mo. 520, 57 SW 1076; Kan— 


sas City Suburban Belt R. Co. v. 
Norcross, 187 Mo. 415, 38 SW 299; 
Ragan v. Kansas City, ete., R. Co., 
111 Mo. 456, 20 SW 2384; Springfield, 
ete., R. Co. yv.' Calkins, 96 Mo. 538, 
3 SW 82; Tate v. Missouri, ete., R. 
Co., 64 Mo. 149; Thomas vy. Mallinc- 
krodt, 43 Mo. 58; Schrodt v. St. Jo- 
seph, 109 Mo. A. 627, 83 SW 543; 
Mantz v. Maguire, 52 Mo. A. 136. 

Mont.—Sweeney v. Montana Cent. 
R. Co., 25 Mont. 543, 65 P 912. 

Nebr.—Greeley County v. Gebhardat, 
2 Nebr. (Unoff.) 661, 89 NW _ 753. 

N. J.—Walsh v. Newark Bd. of 
Education, 73 N. J. L. 643, 64 A 1088; 
Laing v. United New Jersey R., etc., 
Co., 54 N. J. L. 576, 25 A 409, 33 Am 
SR.682. 

N. Y.—Bedell v. Long Island R. Co., 
44 N. Y. 367, 4 AmR 688; Teerpen- 
ning v. Corn Exch. Ins. Co., 43 N. Y. 
279; Robertson v. Knapp, 35 N. Y. 
91; Clark v. Baird, 9 N. Y. 183; Fer- 
guson v, Buckell, 101 App. Div. 213, 
91 NYS 724; Gordon vy. Kings County 
El. R..Co., 23 App. Div. 51, .48 NYS 
382 [aff 164 N. Y. 563 mem, 58 NE 
1087 mem]; Hewlett v. Saratoga’ 


Carlsbad Spring Co., 84 Hun 248, 32) 


NYS 697; Chambovet v. Cagney, 35 N. 
Y. Super. 474. 

N. C.—Morrison v. Watson, 101 N. 
C. 332, 7°8E 795, 1 LRA 833. [app 
dism 154 U. S. 111, 14 SCt 995, 32 L. 
ed. 927]. 

Oh.—Foote v. Lorain, ete., R. Co., 
2t7Ohs Gir> Ct. 319," 11, Oh. Cire} 


685; Ohio Southern R. Co. v. Snyder, | 


5 OhS&CP 480, 5 OhNP 461. 


Or.—Neppach v. Oregon, ete. R. 


Co., 46 Or. 374, 80 P 482, 7 AnnCas| 
1035. 


' Pa.—Neely v. Western Allegheny 
R. Co., 219 Pa. 349, 68 A 829; Marko- 
witz .v. Pittsburg, ete, R. Co., 216 
Pa. 539, 65 A 1099; Davis v. Pennsyl- 
vania R. Co., 215 -Pa: 581, 64° A 774, 
7 AnnCas 581; Stauffer vy. East 
Stroudsburg Borough, 215 Pa. 1438, 64 
A 411; Sutton v. Pennsylvania R. Co., 
214 Pa. 274, 68 A 791; MecGroarty v. 
Lehigh Valley Coal Co., 212 Pa. 53, 61 
A 570; Reed v. Pittsburg, etc., R. Co., 
210. Pa. 211; 59 A 1067; Shimer. v. 
Easton R. Co., 205 Pa. 648, 55 A 769; 
Smith v. Pennsylvania R. Co., 205 
Pa. 645, 55 A 1768; ‘Leiby v. Clear 
Spring Water Co., 205 Pa. 634; 55 A 
782; Friday v. Pennsylvania R. Co., 
204 Pa. 405, 54 A 339; Gearhart v. 
Clear Spring Water Co., 202 Pa. 292, 
51 A 891; Lee v. Springfield Water 
Coy U%6iPal 223; 361 Avi84: Spring 
City Gas Light Co. v. Pennsylvania 
Schuylkill Valley R. Co., 167 Pa. 6, 
31 A 368; McElheny v. McKeesport, 
etey Bridge) :CoslbsnPa.st08, 267A. 
1021; Jones v. Erie, ete., R. Co., 151 
Pa. 30, 25 A 134, 31 AmSR 722, 17 
LRA 758; Miller v. Windsor Water 
Co., 148 Pa. 429, 23 A 1132; Gorgas 
v. Philadelphia, ete., R. Co., 144 Pa. 
1, 22 A 715; Schuylkill River East 
Side R. Co. v. Stocker, 128 Pa. 233, 
18 A 399; Pennsylvania Schuylkill 
Valley R. Co. v. Cleary, 125 Pa. 442, 
17 A 468, 11 AmSR 913; Pittsburgh, 
ete., R. Co. v. Vance, 115 Pa. 325, 8 A 
764; Pittsburg, ete., R. Co. v. Patter- 
son, 107 Pa. 461; Pennsylvania, ete., 
R., ete., Co. v. Bunnell, 81 Pa. 414: 
Kellogg v. Krauser, 14 Serge. & R. 137, 
16 AmD 480; Seott v. Central Valley 
R. Co., 33 Pa. Super. 574; Hewitt vy. 
Pittsburg, ete., R. Co., 19 Pa. Super. 


St. Paul, ete., R. Co., 19 Minn. 464; | 304; Galbraith v. Philadelphia Co., 2 


Simmons vy. St. Paul, ete., R. Co., 18 


| Pa. Super. 359. 
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matter, although it must be actual,°* and if a wit- 
ness does not appear to possess the necessary qual- 
ifications, his testimony should, of course, be re- 
If a witness shows a disinclination to 
say outright that he has a knowledge of the mar- 


Tenn.—Union R. Co. v. Hunton, 114 
Tenn. 609, 88 SW 182; Wray v. Knox- 
ville, ete, R. Co., 1138 Tenn. 544, 82 
SW 471. 

Tex.—J. P. Watkins Land Mortg. 
Co. v. Campbell, 98 Tex. 372, 84 SW 
424;-St. Louis Southwestern R. Co. v. 
Terhune, (Civ. A.) 94 SW 381; Cluck - 
v. Houston, etc., R. Co., 34 Tex. Civ. 
A. 452, 79 SW 80; Chicago, etc., R. Co. 
v. Douglass, 33 Tex. Civ. A. 262, 76 
SW 449. 

Wash.—Port Townsend Southern 
R. Co. v. Nolan, 48 Wash. 382, 93 P 
528; Seattle. etc., R. Co. v. Roeder, 
30 Wash. 244, 70 P 498, 94 AmSR 864. 

W. Va.—Tucker v. Colonial F. Ins. 
Co., 58 W. Va. 30, 51 SE 86; Guyandot 


| Valley R. Co. v. Buskirk, 57 W. Va. 


417, 50 SE 521, 110 AmSR 785. 

Wis.—Moore v. Chicago, etc., R. Co., 
78 Wis. 120, 47 NW 273; Washburn 
v. Milwaukee, etc., R. Co., 59 Wis. 
364, 18 NW 328; Watson v. Milwau- 
kee, etc., R. Co., 57 Wis. 332, 15 NW 
468; Erd v. Chicago, etc., R. Co., 41 
Wis. 65. 

91. I1l.—Davis v.. Northwestern El. 
R. Co., 170 Ill. 595, 48 NE 1058; Chi- 


cago, etc., R. Co. vy." Blake, 116 ‘Til. 
163, 4 NE 488. 

Ind.—New York, ete. R. Co. v. 
Hammond, 170 Ind. 493, 83 NE 244. 


Kan.—Kansas City, ete. R. Co. v. 
Bhret, 41 Kan. 22, 20 P 538; Wick- 
strum v. Carter, 9 Kan. A. 439, 58 P- 
1020. - 


La.—Louisiana R., ete., Co. v. Sar- 
DY, LAT ba The. 21S atT. 

Mich.—Long =v. Pruyn, 128 Mich. 
57, 87 NW_85, 92 AmSR 443. 

Miss. — Yazoo-Mississippi Delta 
Levee Comrs. v. Nelms, 82 Miss. 416, 
34. S 149. 

Mo.—Metropolitan St. R. Co. v. 
Walsh, 197 Mo. 392, 94 SW _ 860; 
Mantz v. Maguire, 52 Mo. A. 136. 

Nebr.—Greeley County v. Gebhardt, 
2 Nebr... (Unoff.) 661, 89 NW 753. 

Pa.—In re Smith, 261 Pa. 55, 104 A 
493; Lally v. Central Valley R. Co., 
215 Pa. 436, 64 A 633; Sutton v. Penn- 
sylvania R. Co., 214 Pa. 274, 63 A 791. 

Tenn.—Union R. Co. v. Hunton, 114 
Tenn. 609, 88 SW 182. 

“The uses and capabilities of a 
particular property; the prices at 
which like property in the neighbor- 
hood is held of offered; knowledge or 
observation of the growth and de- 
velopment vuf towns and cities; a 
general knowledge of trade and busi- 
ness, and of the commercial advan- 
tages or prospects of the place where 
the property is situated, are all mat- 
ters more or less taken into account 
by the intelligent witness in form- 
ing his opinion as to the walue of 
a particular piece of property.” Chi- 
cago, etc. R. Co. v. Blake, 116. Tl. 
163, 167, 4 NE 488. 

92. Whitman v. Boston, ete, R. 
Co., 7 Allen (Mass.) 313;  Lehmicke v. 
St. Paul, ete, R. Co., 19 Minn. 464: 
Hanover Water Co. vy. Ashland Iron 
Co., 84 Pa. 279; Scott v. Central Val- 
ley R. Co., 33 Pa. Super. 574. 

93.. Erankfort; ete. RR: Co. “wv. 
Windsor, 51 Ind. 238; Cochrane v. 
Com., 175 Mass. 299,-56° NH 610, 78 
AmSR 491. 

94. Ark.—Ft. Smith, etc., Bridge 
Dist. v.Scott,103 Ark. 405, 147 Sw 440. 

Md.—Baltimore y. Park Land Corp., 
126 Ma. 358,,95.A 838. 

Mich.—McCormick y. Bradbury, 187 
Mich. 512, 153 NW 780. 

N. J—Walsh v. Newark Bd. of 
Education, 73 N. J. L. 643, 64 A 1088. 

Pa.—tlLally v. Central Valley R. 
Co., 215 Pa. 486, 64 A 633; Pennock 
v. Crescent Pipe Line Co., 170 Pa. 
372, 32 A 1085. 


95. Western Maryland R. Co. vy. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ket value of the property his testimony may be dis- 


regarded. 


Farm lands. A farmer may state the value of 
farm lands? with which he is acquainted,®® but 
it is not essential that a witness as to the value of 
farm lands should be a farmer,®® and a fortiori the 
fact that the witness is engaged in some other 
business at the time of testifying does not dis: 


Jacques, 129 Md. 400, 99 A 549; 
Greenfield First Nat. Bank y. Coffin, 
162 Mass. 180, 38 NE 444; Mitchell 
v. Columbia, ete., RaCos, 233 Pa. 25, 
81 A 898; White Vv. Pennsylvania Jae, 
€o., 229 Pa. 480, 78 A 1035, 38 LRANS 
1040; Hoober v. New Holland Water 
-Co., 56 Pa. Super. 536; Houston Belt, 
BUC ten COL Ve VOzel, Chex. "Oty. HAL) 
156 SW 261; Rotan Grocery Co. v. 
Jackson, (Tex. Civ A.) 153 SW 687; 
Wichita Falls, etc., R. Co. v. Wyrick, 
(Tex, Civ, A.) 147 SW 730. 

{a] A witness from an adjoining 
township, three miles away from the 
land, and not familiar with its 
boundaries or acreage, or of sales in 
the neighborhood, is incompetent to 
testify to its value. Lawandoski v. 


Wilkes-Barre, etc., R. Co., 35 Pa. Su- 
per. 10. 

96. Eastern Texas R. Co. v. Ed- 
dings, 51 Tex. Civ., A. 166, 111: SW 
T77. 

$7. Ala.—Hudson v. State, 61 Ala. 
333 


Colo.—Mountz v. Apt, 51 Colo. 491, 
119 P 150; Chicago; ete; R. .Co..v. 
Larsen, 19 Colo. 71, 34 P 477. 

Fla.—Orange Belt R. Co. v. Craver, 
32 Fla. 28, 13 S 444. 

Ga.—Central Georgia Power Co. v. 


Stone, 139 Ga. 416, 77 SE «565; 
Selma, ete, R. Co. vy. Keith, 53 
Ga, 178. 

Ill.—Keithsburg, etc, R. Co. v. 


Henry, 79 Ill. 290; Galena, ete., R. Co. 
v. Haslam, 73 Ill. 494; Hayes v. Ot- 
tawa, ete., R. Co., 54 Ill. 373. 

Ind.—Pennsylvania R. Co, v. Huns- 
ley, 23 Ind. A. 37, 54 NE 1071. 

Iowa.—Wiley v. Dean Land Co., 171 
Iowa 75, 153 NW 145; Long vy. Da- 
vis, 136 ‘Towa 734, 114 Nw 197; Hart- 
ley v. Keokuk, ete., Ri Coz 85 Lowa 
455, 52 NW 352; Pingery ’v. Chero- 
kee, eteyi Be Ook, 78 Iowa 438, 48 NW 
285. 

Kan.—Kansas City, etc. R. Co. v. 
Weidenmann, 77 Kan. 300, 94 P 146; 
Ottawa, etc., R. Coli: v. Fisher, 42 
Kan./675,122 25 713%, Chicago, etc., R. 
Co, v. Cosper, 42 Kan. 561, 22) P 634; 
Kansas City, etc., R. Co. v. Ehret, 41 
Kan. 22, 20 P 538; Leroy, etc., R. Co. 
v. Ross, 40 Kan. 598, 20 P 197, 2 LRA 
217; St.Louis, etc., R. Co. v. Chap- 
man, 38 Kan.307,.j£6),P 695. 

Mass.—Muskeget Island Club _ v. 
Nantucket, 185 Mass. 303, 70 NE 61; 
Brainard v. Boston, ete. R. Co., 12 
Gray 407; West Newbury Vv. Chase, 5 
Gray 421; Russell v. Horn Pond 
Branch R. Corp., 4 Gray 607. 


Mich.—yYore v. Meshew, 146 Mich. 


80, 109 NW _ 35; Stone v. Covell, 29 
Mich, 359; Wallace v. Finch, 24 Mich. 
255. 


Minn.—Lehmicke v. St. Paul, etc., 
R. Co., 19 Minn. 464; Simmons v. ‘St. 
Paul, etc., R. Co., 18 Minn. 184. 

Miss. — Yazoo-Mississippi Delta 
Levee Comrs, Bd. v. Dillard, 76 Miss. 
641, 25 S 292. 

Mo.—Tate v. Missouri, etc., R. Co., 
64 Mo. 149; Thomas v. Mallinckrodt, 
43 Mo, 58; Anslyn v. Frank, 8 Mo. 
A. 242, 

Nebr.—Anderson v. Chicago, etc., 
R. Co., 84 Nebr. 311, 120° NW 1114, 
133 AmSR 626; Chicago, ete, R. 
Co. v. Buel, 56 Nebr. 205, 76 NW 
arate Chicago, etc.; RR. Co. v. Shafer, 
49 Nebr. 25, 68 bes 342; Greeley 
County v. Gebhardt, 2 Nebr. (Unoff. ) 
661, 89 NW 753. 

N. J.—Pennsylvania, etc., R. Co. v. 
Root, 53 N. J. L. 2538, 21 A 285. 

N. Y¥.—Robertson v. Knapp, 35 
N. Y. 91, 33 HowPr 309; Clark v. 
Baird, 9 N. Y. 183, 
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Unusual and speculative character of the prop- 


as to value. - 


N. C.—Myers v. Charlotte, 146 
N. C. 246, 59 SE 674. 
N. D.—Schmidt v. Beiseker, 19 


N. D. 35; 120 NW 1096. 
Okl.—Wichita Falls, ete., R. Co. v. 
Harvey, 44 Okl. 321, 144 P 581. 
Pa.—White vy. Western Allegheny 
R, Co., 222 Pa. 534,.71 A 1081; Pen- 
nock v. Crescent Pipe Line Co., 170 
Pa. 372, 32 A 1085; Mewes v. Crescent 
Pipe Line Co., 170 Pa. 364, 32 A 1082; 
Michael v. Crescent Pipe Line’ Co., 
159 Pa. 99, 28 A 204; Gorgas vy. Phila- 
delphia, etc., R..Co.,°144 Pa. 1,,22 A 
715; Curtin y. Nittany Valley R. Co., 
135 Pa. 20, 19 A 740; Pittsburgh, etc., 
Re -COn ver aVance, o L1b.) Pas SoD .e SA 
764; Pittsburgh, etc., R. Co. v. Patter- 
son, 107 Pa. 461; Pennsylvania, etce., 


R., .ete., Co. v. Bunnell, 81 Pa. .414; 
Pittsburg Southern R, Co. v. Reed, 4 
Pa. Cas. 353, 6 A 838; Galbraith 
v. Philadelphia Co., 2 Pa. Super. 
359. C 

Tex.—Childress v. Tate, (Civ. A.) 
148 SW 843. 

Wis.—Erd v. Chicago, ete., R. Co., 


41 Wis. 65; Snyder vy. Western Union 
R. Co., 25 Wis. 60; Milwaukee, etce., 
R. Co. v. Eble, 4 Chand. 72. 

“Upon the question of the value of 
farm lands the opinions of farmers 
are admissible, where they live in 
the vicinity of the land, are acquaint- 
ed with its situation and quality, 
and its adaptability for agriculturat 
purposes, and state that they know 
its value, although they may not have 
been engaged in buying and selling 
land and have no knowledge of an 
actual sale of the lands in question 
or of similar lands.” Schmidt v. 


Beiseker, 19 N.° D. 35, 120 NW 
1096. 
[a] TWlustration.—A farmer who 


had lived for thirty years in the vi- 
cinity of the land, and had worked 
on it, and who testified that it was 
productive, was competent to testify 
as to its value. Yazoo-Mississippi 
Delta Levee Comrs. y. Dillard, 76 
Miss. 641, 25 S 292. 

{b] Rental value of farm lands 
may be stated by witnesses well ac- 
quainted with the productive value 
of land in the neighborhood and one 
of whom has cultivated some of the 
land in question. Ingham y. Mitchell, 
176 Till. A. 469. 

{c] Productiveness.—Evidence by 
farmers who had examined the land, 
although they had no previous ac- 
quaintance therewith, as to what the 
jand would produce after a sewer 
was constructed, was competent. 
Myers v. Charlotte, 146 N. C. 246, 59 
SE 674. 

{d] Change in value.—Unless the 
witness can state the market, usable, 
or productive value of a farm, he is 
incompetent to state how much it 
has depreciate’ in value by reason 
of taking of a portion for railroad 


use. Ottawa, etc., R. Co. v. Fisher, 42 
Kan. 675, 22 P 713. To similar effect 
Chicago, etc., R. Co. v. Easley, 46 
Kanslasi 26, Vols 

98. Long v. Davis, 136 Iowa 734, 
114 NW 197.! 

99. Van Deusen vy. Young, 29 
Barb. 9 [rey on other grounds 29 
ING Year . 

1. Robertson v. Knapp, 35 N. Y. 
91, 383 HowPr 309. 

2. Chicago Sanitary Dist? yasv- 


Loughran, 160 Ill. 362, 48 NE 359. 

8. Wilson v. Harnette, 32 Colo. 
172, 75 P 395; Gillespie v. Ashford, 
125 Iowa 729, 101 NW 649; Hanover 
water Co. v. Ashland Iron Co., 84 Pa. 
2% 


erty, as in the case of a quarry,” an ore bank or 
vein,? or an undeveloped 
lands * does not preclude a statement by a witness 


‘‘prospect’’? in mineral 


A change in value, whether in the way of in- 
crease or diminution, may be stated by the witness,° 


4. Montana R. Co. v. Warren, 137 
U. S. 348, 11 SCt 96, 34 L. ed 681 
[aff 6 Mont. 275, 12 P 641]. 

5. Ark.-—St. Louis, ete., R. Co. v. 
Shore, 89 Ark. 418, 117 SW 515, 16 
AnnCas 939. 

Colo.—Florence vy. Calmet, 438 Colo. 
OLOs OO Ee Soe 

Ga.—Central Georgia Power Co. v. 
Stone, 139 Ga. 416, 77 SE 565; Cen- 
tral Georgia Power Co. v. Mays, 137 
Ga. 120, 72 SE 900; Miller v. Luckey, 
132 Ga. 581, 64 SE 658; Americus v. 
Tower, 3 Ga. A. 159, 59 SE 434. 

Ill.—Chicago vy. Farwell, 284 Ill. 
491, 120 NE 520. 

Ind.—Schmoe vy. Cotton, 167 Ind. 
364, 79 NE 184; Indianapolis South- 
ern R. Co. vy. Shea, 45 Ind. A. 608, 


90 NE 329. 

Ilowa.—Wheeler ‘v. Schilder, 167 
NW 5384; Richardson y. Sioux City, 
136 Iowa 436, 113 NW 928. 

Kan.—Wichita, ete., R. Co. v. Kuhn, 
38 Kan. 104, 16 P 75. 

Ky.~-Vaughn v. Corbin, 170 Ky. 
426, 186 SW 181. 

Nebr.—Hart v. Chicago, etc., R. Co., 
83 Nebr. 652, 120 NW 176. 

N. C.—Raleigh, CLC.) 4 Eh ety © Ongl hice 
Mecklenburg Mfg. Co., 169 N. C. 156, 
85 SE 390, LRA1916A 1090, 166 N. Cc. 
168, 82 SE 5, LRA1916A 1079; South 
Atlanta Waste Co. v. Raleigh, etc., 
Raw Cosa LO Tut NG; 540.) £83 SE 618; 
Myers v. Charlotte, 146 N. C. 246, 59 
SHE 674. 

Pa.—Drexler v. Braddock, 238 Pa. 
376, 86 A 272; Langford v. Pittston 
People’s Light Co., 43 Pa. Super. 
394; Matteson v. New York Cent., etc., 
R. Co., 40 Pa. Super. 234; Scott v. 
Central Valley R. Co., 33 Pa. Super. 
574, 

Tex.—Day v. Hunnicutt, (Civ. A.) 
160 SW 1384; International, ete, R. 
Co. v. Bell, (Civ. A.) 130. SW 634; 
Missouri, etc., R. Co. v. Neiser, 54 
Tex. Ciy. A. 460, 118 SW 166; Tippett 
v. Corder, (Civ. A.) 117 SW 186; St. 
Louis, etc., R: Co. v. Payne, 47 Tex. 
Civ. A. 194, 104 SW 1077. 

[a] Percentage of change (1) may 
be stated. Brennan v. Corsicana Cot- 
ton-Oil Co., (Tex, Civ. A.) 44 SW 588. 
(2) In an action by an abutter for 
damages sustained by the construc- 
tion of a railroad in the street, wit- 
nesses may testify that in their opin- 
ion the property had been damaged 
to a certain per cent, although they 
were unwilling to express the dam- 
ages in terms of money. South At- 
lantic Waste Co. v. Raleigh, etc., -R. 
Co., 167 N. C. 340, 83 SE 618. 

{b] Walue as affected by drainage | 


‘system.—A farmer who has had ex- 


perience in laying title drain is quali- 
fied to give his opinion as to the effi- 
ciency of a proposed system of title 
drainage, and may testify as to the 
value of land with and without the 
title system. Brown y. Mostoller, 
167 Iowa 568, 149 NW 908. 


[c] Questions as to value before 
and after injury not necessary.— 
Where, in an action against a rail- 


road company for injuries from the 
defective construction of a bridge 
causing the overflow of plaintiff's 
land, witnesses for plaintiff familiar 
with the situation and the value of 
land in the vicinity based their esti- 
mate of value on that knowledge, it 
is immaterial that they were not 
questioned as to the value of the land 
before and after the injury. Matte- 
son v. New York Cent., etc., R. Co. 
40 Pa. Super. 234. 

{d] Details need not be stated.— 
It is not necessary that a witness 
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and in case of diminution the estimate is frequent- 
ly stated in the form of an estimate of damages,® 
although such a statement is not strictly proper? 
and has been rejected.8 It is necessary that the wit- 
ness stating change in value should have been ac- 
quainted with the land or other property prior to the 
change in condition,® but it has been held that a 
witness who states that he knew the value of cer- 
tain property before a part of it was taken by a 
city may testify, although he does not know the 
An ordinary observer 


value after such taking.!° 
cannot testify to an inference as 


effect of a sluiceway, where his testimony is based 
on a supposed knowledge of geographical condi- 
tions, rainfall, etc., over a large area of country." 
The opinion may be based upon 


Basis of opinion. 


giving an opinion as to benefits from 
improvement, and _ stating special 
causes, should be able to state the 
amount accruing from each cause 
separately, the question being 
whether whole effect is an increase 
in value. Chicago y. Farwell, 284 
Tll. 491, 120 NE 520. 

{e] Witness need not be real es- 
tate expert.—International, etc, R. 
Come Bell) s(Lex. (Giv,2A;) 4 130. °S WV: 


634. 

{f] Qualification not shown.—TIn 
an action for the destruction of a 
water right, thereby preventing 
plaintiff from irrigating his land, a 
person who had no _ knowledge of 
the value of lands, of the character 
of plaintiff's, and who had no knowl- 
edge of the supply eof water which 
plaintiff was able to obtain from the 
stream interfered with by defendant 
was not competent to testify as to 
the value of plaintiff's land and wa- 
ter right. Florence vy. Calmet, 43 
Colo. 510, 96 P 183. 

6. Ark.—Stuttgart, etc., R. Co. v. 
Kocourek, 101 Ark. 47, 141 SW 511; 
St. Louis, etc., R. Co. v. Brooksher, 
86 Ark. 91, 109 SW 1169. 


Ind.—Huntington v. Stemen, 37 
Ind. A. 553, 77 NE 407. 
Ky—Vaughn y.|.Corbin, 170 Ky. 


426, 186 SW 131. 

Mo.—St. Louis, etc., R. Co. v. ‘St. 
Louis Union Stock Yard Co., 120 Mo. 
641, 25 SW 399. 

Pa.—Smith v. Pennsylvania R. Co., 
205 Pa, 645, 55 A 768. 

Tex.—Dallas, etc., R. Co. v. Che- 


nault, (Civ. A.) 16 SW 173; Smith 
v. Frio County, (Civ. A.) 66 SW 
gibi 

[a] A jury’s verdict may be sus- 


tained upon the opinions of witnesses 
expressed in a general way as to the 
amount of damage occasioned by 
the improvement, Gulf, etc., R. Co. 
vy. Necco, (Tex.) 18 SW 564. 

7, Tennessee Coal, etc., Co. v. Mc- 
Million, 161 Ala. 130, 49, S 880; Hel- 
ton v. Asher, 135 Ky. 751, 123 SW 
285; Union El. Co, v. Kansas City 
Suburban Belt R. Co., 135 Mo. 353, 
36 SW 1071. . 

{a] The better rule is that, on the 
question of damages from the con- 
struction of a railroad, witnesses 
should state only facts, and leave en- 
tirely to the jury the question of the 
amount of damages; yet allow- 
ing witnesses to testify to _ the 
amount of damage is not deemed re- 
versible error. Union El. Co. v. Kan- 
sas City Suburban Belt R. Co., 135 
Mo. 353, 36 SW 1071. ( 

8. Illinois Cent. R. Co. v. Smith, 
£10 + Ky. | 203,61 SW ‘2, 22 -KyL 
1655. 

9. Ferguson vy. Buckell, 101 App. 
Div. .218, 391, NYS. 724; Shimer ‘v. 
Easton R. Co., 205 Pa. 648 55 A 


769: Matteson v. New York Cent., 
etc., R. Co., 40 Pa. Super. 234; La- 
wandoski v. Wilkes-Barre, etc. R. 


Co., 35 Pa. Super. 10. 
[a] Qualification. not shown.—A 


EVIDENCE 


vicinity.13 


involved.1> 
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to the probable 


value of land is knowledge of the 
value of his wife’s land and one other 
parcel is not qualified to swear to 
the difference in the value of a piece 
of land with and without shade trees 
along the highway. Ferguson vy. 
a 101 App, Div: 213, 91 NYS 

10. Pittsburg First Presbyterian 
arth v. Pittsburg, 223 Pa. 165, 72 A 

11. Kansas City, ete. R. Co. v. 
Cook, 57 Ark. 387, 21 SW 1066: Chi- 
cago, ‘etc. R. Co. v. Donelson, 45 
Kan. 18, 25 P 584. 

12. Cobb v. Boston, 109 Mass. 438; 
Abell v. Munson, 18 Mich. 306, 100 
AmD 165. 

13. Amory v. Melrose, 162 Mass. 
556, 39 NE 276; Stone v. Covell, 29 
Mich. 359; Markowitz v. Pittsburg, 
étc.; 'R.-Col,- 216 Pa. 535565 A1097- 
Gorgas v. Philadelphia, etc., R. Co., 
144 Pa. 1, 22 A 715. 

14. Tennessee Coal, etc., Co. v. 
MecMillion, 161 Ala. 130, 49 S 880; 
Central Georgia Power Co. v. Stone, 
139 Ga, 416, 77 SE 565; Schuster v. 
Chicago Sanitary Dist., 177 Ill. 626, 
Pingery v. Cherokee, 
78 Iowa 438, 43 NW 


Diminution of value.—Where 
a withess has given his opinion as 
to the value of land which would be 
subject to consequential damages, 
and stated that the pond created by 
the condemnor caused injury to the 
balance of the land, it was not error 


_to permit him to give his opinion 


that the value of the balance would 
be decreased twenty dollars per acre. 
Central Georgia Power Co. v. Stone, 
139 Ga. 416, 77 SE 565. 

15. Ball v. Keokuk, etc., R. Co., 71 
Iowa 306, 32 NW 354. 

16. U. S.—Delano y. Peirce, 225 
Fed. 976, 141 CCA 98. 

Colo.—Stevens vy. Walton, 17 Colo. 
A. 440, 68 P 834, 

Dak.—Edwards v. Fargo, R. 
Co., 4 Dak. 549, 33 NW 100. 

Ga.—City Electric R. Co. v. Smith, 
121 Ga. 663, 49 SE 724. 

Ill.—Chicago, etc., R. Co. v. Biv- 
ans, 142 Ill. 401, 32 NE 456 [aff 42 
Til. A. 450]; Schlumbrecht v. Chi- 
cago City R. Co., 153 Ill. A. 254. 

Ind.—Wahl v. Shoulders, 14 Ind. 
A. 665, 43 NE 458. 

Kan.—Carter v. Christie, 1 Kan. 
A. 604, 42 P 256. 

Mass.—Butler y. Butler, 225 Mass, 
22, 118 NE 577. 

Mich.—Parmalee vy. Wigent, 189 
Mich. 507, 155 NW 577; Fowler v. 
Fowler, 111 Mich. 676, 70 NW 336. 

Mo.—Nesbit v. Shisler, 175 Mo. A. 
565, 567, 158 SW 419 [cit Cyc]. 

Mont.—O’Meara v. McDermott, 40 
Mont. 38, 104 P 1049. 

Nebr.—Howard v. McCabe, 79 Nebr. 
42, 112 NW 305; McCormick Har- 
vesting Mach. Co. v. Davis, 61 Nebr. 
406, 85 NW 390; Missouri Pac. R. 
Co. v. Palmer, 55 Nebr. 559, 76 NW 


169. 
N, Y.—Mercer v. Vose, 67 N. Y. 56, 


etc., 


Form of statement. 
‘to the value of land by the acre,1* at least where 
there is definite proof as to the number of acres 


(f)s 
of Person Rendering. A witness may place a value 
upon his own services,'* including agricultural serv- 
ices, as those of a farmer;!7 domestic services, as 
those of a housekeeper 1® or nurse;?® literary serv- 
ices, as those of an author; mercantile services, 
as those of a bookkeeper;*1 or the services of one 


t 
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the value of the property at a previous, if not too 
remote, period,!? and witnesses have even been per- 
mitted to testify regarding land values when their 
knowledge related to lands not in the immediate 


The witness may testify as 


\ 


Value of Services—aa. Opinion 


58; Campbell v. Cayey, 59 App. Div. 
621, 69 NYS 859. 

Oh.—Duhme Jewelry Co. vy. Hazen, 
22 Oy “Cire Ct. 6790 

Or.—Smith v. Gevurtz, 67 Or. 25, 
TS ieee eae 

“T can conceive of no case where 
one who has himself rendered a 
service to another, when he will not 
be competent to give evidence of its: 
value. Knowing the precise nature 
of the service rendered, he must have 
some knowledge of its value, and he: 
is thus competent to give his opin- 
ion. It may not be worth much. Its. 
weight, however, is for the jury.” 
Mercer v. Vose, supra. 

{a] Adequate knowledge on the 
part of a plaintiff has been required, 
where the service is one of an un- 
usual nature. Story v. Maclay, 3 
Mont. 480 (ox train transportation). 

[b] One who has been engaged in 
ordinary mercantile business for a 
considerable time may testify as to 
the value of his services and atten- 
tion to such business. Howard v. 
McCabe, 79 Nebr. 42, 112 NW 


305. 

What services would be worth 
but for injury—Under Civ. Code 
(1895) § 5285, in an action for per- 
sonal injuries, plaintiff, after giving 
his reasons therefor, could testify as. 
to what in his opinion his services 
would be worth but for his injury. 
City Electric R. Co. v. Smith, 121 Ga.. 
663, 49 SE 724. 

17. Arkansas Midland R. Co. v. 
Griffith, 63 Ark. 491, 39 SW 550; 
Loucks -vi "Chicago; etc. "Re 'Co..731 
Minn. 526, 18 NW 651; International, 
etc., JR. ‘Co. vv. Lane; (Tex. ‘CivesA.) 
127 SW 1066. 

18. Fowler v. Fowler, 111 Mich. 
676, 70 NW 336; Plant v. Haff, 151 
NYS 765; St. Louis Southwestern R. 
ope Horne, (Tex. Civ. A.) 130 SW 

19. Nichols v. Chicago, ete. R. 
Co., 44 Colo. 501, 98 P 808; Storms 
v. Lemon, 7 Ind. A. 485, 34 NE 644; 
Missouri, etc., R. Co. v. Palmer, 55 
Nebr. 559, 76 NW 169; St. Louis 
Southwestern R. Co. y. Horne, (Tex. 
Civ. A.) 1830 SW 1025. 

20. Babcock v. Raymond, 2 Hilt. 
(NAYXAL6L. 

21. Nesbit v. Shisler, 175 Mo. A. 
565, 567, 158 SW 419. 

“The services in question are not 
such as require special skill and 
training, and testimony’ as to their 
value cannot be properly classed as 
expert testimony... Almost any in- 
telligent citizen may be presumed to 
know the reasonable value thereof, as 
a matter of common knowledge. (See 
Kelly v. Rowane, 33 Mo. A. 440; 
Bogue v. Corwine, 80 Mo. A. 616.) 
And ordinary witnesses, familiar 
with the facts, or having sufficient 
familiarity with services of that 
character to form a reasonable infer-. 
ence as to value, may state what, in 
their opinion, such services are rea-- 
sonably worth.’ Nesbit v. Shisler,. 
supra. 


witness whose only knowledge of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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as a bartender in his own saloon.?? 
been held that one should not be allowed to testify 
as to the value of his services in procuring a lease 
for a railroad company,?* and that a witness who 
has no regular occupation or salary should not 
be permitted to state the ‘‘fair and reasonable 


value of his time.’’ 24 


22. Schlumbrecht y. Chicago City 
ie CO, cool A. 204: 

23. Washington, etc., R. Co. vy. 
Moss, 130°Md. 198, 210, 100 A 86 
(‘The plaintiff was a non-expert wit- 
ness and had no knowledge upon 
these subjects but was competent to 
state only facts and not give his opin- 
ions. He could have testified as to 
the nature and extent of the services 
rendered, the time occupied in their 
performance and other attending cir- 
cumstances but not his estimate or 
judgment of their value. There was 
no standard fixed and no evidence ot 
what was the usual price charged 
and received for similar services by 
other persons. It was the province 
of the jury to weigh the testimony 
and to fix the value of the services 
alleged to have been rendered, upon 
the evidence in the case’’). 

24 Whipple y. Rich, 180 
477, 68 NE 5. 

25. Ill—Byrne vy. Bryne, 
507. 

Ind.—Storms y. Lemon, 
435, 34 NE 644; Loy v. Petty, 3 Ind. 
A. 241, 29 NE 788; Nelson v. Master- 
son, 2 Ind. A. 524, 28 NE 731. 

Md.—Marx v. Marx, 127 Md. 373, 
96 A 544, 

Mass.—Butler vy. Butler, 225 Mass. 
22) 413 NE 577, 

Mich.—Parmalee vy. Wigent, 189 
Mich. 507, 155 NW 577; Tolsma v. 
Tolsma, 183 Mich. 314, 149 NW 1050; 
Kent Furniture Mfg. Co. y. Ransom, 
46 Mich. 416, 9 NW 454. 

N. Y.—Bagley v. Carthage, etc., R. 
Co., 25 App. Div. 475, 49 NYS 718 
[aff 165 N. Y. 179, 58 NE 895]. 

[a] The witnesses need not live 
at the place where the services were 
rendered. Nelson v. Masterson, 2 
Ind. A. 524, 28 NE 731; Kent Furni- 
ture Mfg. Co. v. Ransom, 46 Mich. 
416, 9 NW 454. 

{[b] In the absence of observation, 
the inference has been rejected. 
Byrne v. Byrne, 47 Ill. 507. : 

[c] Acquaintance with the subject 
matter has been deemed sufficient. 
Jenney Electric Co. v. Branham, 145 
Ind. 314, 41 NE 448, 33 LRA 395; 
Bowen v. Bowen, 74 Ind. 470. 


Mass. 
47 Ill. 


26. U. S.—Societe Nouvelle d’Ar- 
mement v. Barnaby, 246 Fed. 68, 
158 CCA 294. 

Ala.—Thompson v. Hartline, 84 


Ala. 65, 4 S 18; Parker v. Parker, 


33 Ala, 459; Mock v. Kelly, 3 Ala. 
387. 
Ark.— little Rock, ete.,, R. Co. ‘v; 


Bruce, 55 Ark. 65, 17 SW 363. 

Cal.—Cowdery v. McChesney, 6 Cal. 
Unrep. Cas. 315, 58 P 62. 

. Dak.—Edwards v. Fargo, etc. R. 
Co., 4 Dak. 549, 33 NW 100. 

Ill.—Byrne v. Byrne, 47 Ill. 507; 
Louisville, etc, R. Co. v. Cox, 30 
Ill. A. 380. , 

Ind.—Jenney Electric Co. v. Bran- 
ham, 145 Ind. 314, 41 NE 448, 33 
LRA 395; Bowen v. Bowen, 74 Ind. 
470; Johnson v. Thompson, 12 Ind. 
167, 37 AmR 152; McNiel v. David- 
son, 37 Ind. 336; Hart v. Miller, 29 
Ind. A. 222, 64 NE 239; Storms v. 
Lemon, 7 Ind, A. 435, 34 NE 644; 
Loy v. Petty, 3 Ind. A. 241, 29 NE 
788. ; 

Jowa.—Croft v. Chicago, etc. R. 
Co., 134 Iowa 411, 109 NW 723; Clark 
v. Ellsworth, 104 Iowa 442, 73 NW 
1023. ; 

Ky.—Brown y. Laurel County Fis- 
cal Ct., 175 Ky. 747, 194 SW 907; 
Cochran v. Lee, 89 SW 145, 28 Kyl 
344: Green v. Green, 119 Ky. 1038, 82 
Sw 1011, 26 KyL 1007. 

Mass.—Lewis v. Eagle Ins. Co., 10 


Gray 508. 
[22 C.J.—36] 
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value 7° 


of a farmer;?? 


Mich.—Walbridge vy. Tuller, 125 
Mich. 218, 84 NW 133. 

Minn.—Seurer v. Horst, 31 Minn. 
479, 18 NW 283. 

(4 aida v. Powell, 79 Mo. A. 

Nebr.—Howard v. McCabe, 79 Nebr. 
42, 112 NW 305. 

Ney.—Alt v. California Fig Syrup 
Co., 19 Nev. 118, 7 P 174, 

N. H.—Harris y. Smith, 71 N. H. 
330, 52 A 854, ’ 

N. Y.—Scheu v. Blum, 119 App. 
Div. 825, 104 NYS 887; Shirk v. 
Brookfield, 77 App. Div. 295, 79 NYS 
225; Matter of Benton, 71 App. Div. 
522, 75 NYS 859; Seott v. Lilienthal, 
22 N.Y. Super. 224; Lamoure vy. 
Caryl, 4 Den. 370. 

Okl.—Kappler v. Storm, 153 P 1142. 

Pa.—Potts v. Aechternacht, 93 Pa. 
138; Seth Thomas Clock Co. v. Dob- 
bins, 16 Pa. Super. 325. 

S. D—McCarthy y. Fell, 24 S. D. 
74, 123 NW 497. 

Tex.—North Texas Constr. Co. v. 
Bostick (Civ. &.) 80 SW 109; Ft. 
Worth Compress Co. v. Chicago, etc., 
eit 18 Tex. Civ. A. 622, 45 SW 

[a] Knowledge of usual rate.— 
The witness must be shown to have 
known the usual rate of compensa- 
tion paid for such services at the 
time and place where’ rendered. 
Louisville, etc., R. Co. vy. Cox, 30 Ill. 
A, 380. 

- [b] A farmer cannot state the 
value of a clerk’s services. Lamoure 
Va Caryl, 4. Dene CNY Yay "370: 


[c] Special knowledge is not re- 
quired. Hufford v. Neher, 15 Ind. A. 
396, 44 NE 61. Contra Seurer v. 


Horst, 31 Minn, 479, 18 NW 283. 

27. Ala.—Syson v. Hieronymus, 
127 Ala. 482, 28 S 967. 

Conn.—O’Keefe v. St. Francis’ 
Church, 59 Conn, 551, 22 A 325. 

Ga.—Georgia Southern, etc., R. Co. 
vy. Walker, 5 Ga. A, 155, 62 SHE 720. 

Ill.—Chicago, etc., R. Co. v. Bivans, 
142° 111. 401,°32 NE 456 [aff 42 Tl. 
A. 450]; Illinois Cent. R. Co. vy. An- 
drews, 116 Ill. A. 8. 

Ind.—Jenney Hlectric Co. y. Bran- 
ham, 145 Ind. 314, 41 NE 448, 33 LRA 
395; Bowen v. Bowen, 74 Ind. 470; 
Hufford v. Neher, 15 Ind. A. 396, 44 
NE 61; Wahl v. Shoulders, 14 Ind. 
A. 665, 43 NE 458; Storms v. Lemon, 
7 Ind, A, 435, 34 NE 644; Loy v. 
Petty, 3 Ind. A. 241, 29 NE 788; 
Nelson v. Masterson, 2 Ind. A. 524, 28 
NE 731. 

Iowa.—In re Pauly, 174 Iowa 122, 
156 NW 355; Thompson vy. National 
Cable, etc., Co., 160 Iowa 403, 141 
NW 912; Croft v. Chicago, etc., R. 
Co., 184 Iowa 411, 109 NW 723. 

Kan.—Kennett vy. Fickel, 41 Kan. 
Z1Ae 2A Pe 935 

Ky.—Moore vy. Pierce, 160 Ky. 107, 
169 SW’ 620. 

La.—Figuras v. Benoist, 11 La. 
Ann, 683. 

Md.—Marx v. Marx, 127 Md. 373, 
96 A 544; Stoner v. Devilbiss, 70 Md. 
144, 16 A 440. 

Mass.—Kendall v. May, 10 Allen 
59 
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Mich.—Parmalee y. Wigent, 
Mich. 507, 155 NW 577; Tolsma v. 
Tolsma, 183 Mich. 314, 149 NW 1050; 
In re McNamara, 155 Mich. 585, 119 
NW 1074; Kent Furniture Mfg. Co. 
v. Ransom, 46 Mich. 416, 9 NW 454. 

Minn.—Seurer y. Horst, 31 Minn. 
479, 18 NW 283. 

Mo.—Nesbit vy. Shisler, 175 Mo. A. 
565, 567, 158 SW 419 [cit Cyc]; 
O’Brien vy. John O’Brien Boiler Works 
Co., 154 Mo. A. 183, 133 SW 347. 

Nebr.—Anderson vy. Akins, 99 


[22C.J.] 593 


Opinion of Other Persons. A 


witness who has observed the rendition of services 25 
and has a sufficient familiarity with services of 
that nature to form a reasonable inference as to 
may state such inference.’ 
ices may be of any nature: 


The serv- 
Agricultural,?® as 
domestic,°° as acting as compan- 


Nebr. 630, 157 NW 334; McDonald v. 
eee County, 41 Nebr. 905, 60 NW 

Nev.—Alt v. California Fig Syrup 
Co. 19" Nev. Wey P14: 

N, H.—Harris v. Smith, 71 N. H. 
330, 52 A 854, 

N. Y.—Edgecomb v. Buckhout, 146 
N. Y. 332, 40 NE 991, 28 LRA 816; 
Lewis v. Trickey, 20 Barb. 387; Scott 
v. Lilienthal, 22 N. Y. Super. 224; 
Stevens v. Benton, 39 HowPr 13. 

Ne C.—McPeters v. Ray, 85 N. C. 


Oh.—Cincinnati Tract. Co. v. Ste- 
phens, 75 Oh. St. 171, 79 NE, 235. 

S. C.—Pelzer v. Ragsdale, 105 S. C. 
201,189, SE! 705: 

Tex.—Gonzales College v. McHugh, 
21 Tex. 256. 


Vt.—Stone v. Tupper, 58 Vt. 409, 
DEAN SST. 
[a] Neighbors and friends may, 


without qualifying as experts, in an 
action against an administrator for 
services to deceased, testify to the 
value of services. Moore y. Pierce, 
160 Ky. 107, 169 SW 620. 

[b] Services of child.—In an ac- 
tion fer wrongful death, it is error to 
permit plaintiff, the parent of de- 
ceased, to give his opinion as to the 
value of his child’s services to him 
and his family, that being a question 
for the jury on the evidence. Cincin- 
nati Tract. Co. v. Stephens, 75 Oh. 
St. 171, 79 NE 235. 

[c] Expert not required.—(1) The 
value of services not a subject for 
expert testimony. Croft v. Chicago, 
etc., R. Co., 134 Iowa 411, 109 NW 
723. (2) What is a fair price for 
hauling wood is not a question for 
expert opinion. Harris v. Smith, 71 
N. H. 330, 52 A 854, 

{d] Sum for which witnesses 
would have done the work.—Upon an 
issue of quantum meruit witnesses 
should not be allowed to. state 
whether they would have done the 
work at prices less than those 
charged. Syson v. Hieronymus, 127 
Ala. 482, 28 S 967. 

{e] Evidence inadmissible. — In 
view of Civ. Code Prac. § 38 subs 4, 
evidence by their attorneys as to the 
value of the services of a guardian 
ad litem and corresponding attorney 
in litigation to recover a share of 
the estate is not admissible. Stucky 
v. Smith, 148 Ky. 401, 146 SW 1128. 

{f] Improper question.—Questions 
calling for an estimate of value, 
based on the conclusion of the wit- 
ness as to what plaintiffs should 
have done, thus substituting the wit- 
ness’ judgment for that of the jury 
on the question of performance, were 
properly excluded. Zide v. Schein- 
berg, 114 NYS 41. 

28. See infra note 29. 

29. Ind.—Bowen v. Bowen, 74 Ind. 
470; Johnson v. Thompson, 72 Ind. 
167,37) AmR 1525) Loy. ePettysa3 
Ind. A. 241, 29 NE 788. 

Ky.—Green v. Green, 119 Ky. 103, 
82 SW 1011, 26 KyL 1007. 

Mich.—Ritter v. Daniels, 47 Mich. 
617, 11 NW 409. 

N. H.—Harris v. Smith, 71 N. H. 
330, 52 A 854. 

N. C—McLamb y. Wilmington, etc., 
R.. Col "1225 NN. Ce 862,29 SH 894) 

Tex.—North Texas Constr. Co. v. 
Bostick, (Civ. A.) 80 SW 109. 

30. Grand Trunk Western R. Co. 
v. Gilpin, 208 Fed. 126, 125 CCA 278; 
Carter v. Carter, 36 Mich. 207; 
Schwanenfeldt vy. Metropolitan St. R. 
Co., 187 Mo. A. 588, 174 SW 148; 
Chicago, etc., R. Co. v. Groner, 43 
Tex. Civ. A. 264, 95 SW 1118. 

[a] A husband may testify (1) 
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ion,*+ doing housework,*? keeping house,** or nursing 
a sick *4 or insane ** patient; manual,?° as of a car- 


penter *7 or worker in a livery 


facturing ;°° mercantile,*° as bookkeeping,*! selling 
goods,‘ or preparing patent medicine;*? profes- 
sional,** as of an attorney,*® physician,*® or archi- 
tect; ,4t trade,*® as of a mill engineer;*® or trans- 


as to the reasonable value of his 
wife’s domestic services. Chicago, 
ete., R. Co. v. Groner, 43 Tex. Civ. A. 
264, 95 SW 1118; Chicago, etc., R. Co. 
wv. Armes, 32 Tex. Civ. A. 32, 74 SW 
77. (2) “We do not understand that 
plaintiff, in testifying to the value 
of his wife’s services aS a house- 
keeper, was basing his estimate on 
any sentimental value or value pecu- 
liar to him, but only that a wife’s 
services in this regard were reason- 
ably and ordinarily worth ten dol- 
lars per week, and that this estimate 
should not be reduced because hired 
girls €ould be obtained at a somewhat 
lower figure. The services of the 
one being obtainable at all times and 
at all hours of the day or night would 
be worth more than paid to the ordi- 
nary hired domestic, whose services 
would be ayailable only a part of the 
time.’ Schwanenfeldt v. Metropoli- 
tan St. R. Co., 187 Mo, A. 588, 595, 174 
SW 143. 

31. Lathrop v. Sinclair, 110 Mich. 
329, 68 NW 248. 

32. Boyd v. Starbuck, 18 Ind. A. 
310, 47 NE 1079; Hufford y. Neher, 
15 Ind. A. 396, 44 NE 61; Chicago, 
ete., R. Co. Vv.,Groner, 43 Tex. Civ. 
A. 254, 95 SW 1118. 

33. Ill.—Heffron y. Brown, 155 I11. 
322, 40 NE 583. 

Ind.—Nelson v. Masterton, 2 Ind. 
A, 524, 28 NE 781. 

Mich.—Tolsma y. Tolsma, 183 Mich. 
314, 149 NW 1050. 

Mo. —Sprague v. Sea, 152 Mo. 327, 
53 SW 1074. 

N. Y.—Edgecomb v. Buckhout, 146 
N. Y. 332, 40 NE 991, 28 LRA 816. 

[a] Effect of high estimate.—A 

witness’ testimony as to the value of 

services in keeping house should not 
be excluded because her cross-exami- 
nation discloses that her estimate 
was higher than any rate of pay- 
‘ment she had ever known of, that 
being a matter going merely to the 
weight of her testimony. Schwanen- 
feldt v. Metropolitan St. R. Co., 187 
Mo. A. 588, 174 SW 148. 

34. Biddle y. Riley, 118 Ark. 206, 
176 SW 134, LRA1915F 992; Wahl v. 
Shoulders, 14 Ind. A. 665, 48 NE 458; 
Storms v. Lemon, 7 Ind. A. 4385, 34 
NE 644, 645; Moore v. Pierce, 160 
Ky. 107, 169 SW 620; Green vy. Green, 
119 Ky. 103, 82. SW. 1011, 26. KyL 
1007; Figuras vy. Benoist, 11 La, Ann. 
683 


“BHvery man who has arrived at 
years of maturity must, in the course 
of nature, have had more or less €x- 
perience in caring for the sick, or 
seeing it done; and when one has 
seen such services, as they are ren- 
dered, he is competent to give the 
facts, and then his opinion as to the 
value of such services, the weight to 
. be given to the opinion being deter- 
mined by the jury.” Storms vy. Lem- 
on, supra. 

[a] No special experience is re- 
quired in order to qualify the wit- 
ness, but any one acquainted with 
the services rendered is competent 
to give an opinion as to the value 
of nursing. Wahl y. Shoulders, 14 
Ind. A. 665, 48 NE 458; Storms v. 
Lemon, 7 Ind. A. 435, 34 NE 644. 


35. Kendall v. May, 92 Mass. 59. 
36. See infra notes 387, 38. 
37. Crawford v. Wolf, 29 Iowa 


567; Tebbetts v. Haskins, 16 Me. 283; 
Kelly v. Rowane, 33 Mo. A. 440; Wor- 


den v. Connell, 196 Pa. 281, 46 A 
298. 

38. Stone v. Tupper, 58 Vt. 409, 
5 A 387. 
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aa. 


(g) 


stable ;°5 manu- 


39. Eagle, etc., Mfg. Co. v. Browne, 
58 Ga. 240, 345; Kent Furniture Mfg. 
Co. Vv. Ransom, 46 Mich. 416, 9 NW 
454; Muckle v, Rennie, 16 NYS 208. 

“What would be a reasonable sal- 
ary for services performed by the 
plaintiff in the line of his special 
business, may be shown by witnesses 
who have employed him or been em- 
ployed with him, and have seen the 
results of his skill, and who know his 
professional standing, although the 
witnessesarenot experts,and although 
they know nothing of the particular 
services sued for, except from a gen- 
eral description of the same con- 
tained in the interrogatories in an- 
swer to which their evidence is given. 
That testimony from such sources 
might be of little weight, would not 
render it inadmissible, the witnesses 
giving, with their opinion, the rea- 
sons on which it is founded. Such 
evidence is barely admissible. Doubt- 
less it ought to weigh no great deal 
with the jury. 
what the plaintiff is capable of earn- 
ing, than to what he has actually 
earned in serving the defendant.” 
ek etc., Mfg. Co. v. Browne, su- 


Prral Those familiar with the quali- 
fications of a certain manufacturer 
may testify to the value of his sery- 
ices, although having no personas 
knowledge of those particular serv- 


ices, Maele, ),6tc.,o.Mte. « Co.) vy. 
Browne, 58 Ga, 240: Kent Furniture 
Mfg. Co. v. Ransom, 46 Mich. 416, 
9 NW 454. 


40. See infra notes 41-438. 


41. Shattuck vy. Train, 116 Mass. 
296; Scott v. Lilienthal, 22 N. Y. 
euner 224; Kipp v. Scott, 16 NYS 

[a] An expert accountant may 


give an opinion as to what would be 
a fair compensation for keeping the 
books of a certain line of business. 
Shalluck v. Train, 116 Mass. 296. 


[b] One accustomed to employ 
accountants may testify as to the 
value of such services. Kipp v.°Scott, 
16 NYS 948. 

42. Jenney Electric Co. v. Bran- 
ham, 145 Ind. 314, 41 NE 448, 33 
LRA 395; Southern R. Co. v. Cassell, 
ioe Ky. 317, 92 SW 281, 28 KyL 

[a] Electric machinery.—Jenney 


Electric Co. v. Branham, 145 Ind. 314, 
41 NE 448, 38 LRA 395. 

43. Alt v. California Fig Syrup Co., 
19 Ney, ss 7 Py 74s 

44. See infra notes 45-47. 


45. Ark.—Central Arkansas, etc., 
R. Co, v. Goelzer, 92. Ark. 569, 123 
Sw 781. 

Cal.—Roche v. Baldwin, 135 Cal. 


522, 65 P 459, 67 P9038. 

Ga.—Mutual L. Ins. Co. v. Cham- 
bliss, 1381 Ga. 60, 61 SE 1034. 

Kan.—Murphree vy. Anderson, 92 
Kan. ty 140 P 880. 

. Y.—-Smith v. Kobbe, 59 Barb. 
28 


‘ Oh.—Williams v. Brown, 28 Oh. St. 
547. 

Or.—Shepherd y. Inman-Poulsen 
Lumber Co., 86 Or. 652, 168 P 601. 

Wash.—Griggs ov. Wayne, 100 
Wash. 459, 171, P 230. 

See also Attorney and Client § 353. 

[a] General, undefined knowledge 
is not a sufficient basis for an infer- 
ence. An attorney cannot be asked, 
from what he knows of a certain 
ease, how much he thinks the _ ser- 
vices of an attorney engaged in it 
were worth. Williams. vy. Brown, 28 
Oh. St. 547. 


In General. 
state the facts upon which his inference is based,°* 
and should be permitted to state the grounds’ upon 
which his opinion is based.5? 
tained at sales of similar lands is a valuable test, it 


It. goes rather to} 


[§§ 688-689 


Tests of Inference or Judgment— 
The witness may be required to 


While the price ob- 


[b] One not a lawyer, who states 
that. he has discussed the matter of 
compensation for legal services with 
attorneys, and that he is familiar 
with the customary charges, is com- 
petent to testify on the question of 
a reasonable attorney’s fee. Central 
Arkansas, etc., R. Co. v. Goelzer, 92 
Ark, 569, 128 SW 781. 

[ce] A farmer may testify to the 
value of his attorney’s services in 
defending an attachment suit. Mur- 
phree vy. Anderson, 92 Kan. 370, 140 
P 880. 

[d] Where a witness states that 
he knows nothing of the value of the 
services of an attorney it is error 
to receive his testimony as to value. 


Smith v. Kobbe, 59 Barb. (N. Y-.) 
289. 

46. Terrill v. Fotheringham, 103 
Wash. 84, 173-2 748. 

47. Wheeler v. Anglim, 193 Mass. 


600, 79 NE 810. 

48. See infra note 49. 

49. Hagle, 6tcAe Mest) ACoy 
Browne, 58 Ga. 240. 

[a] The officers of a mill who 
have observed plaintiff’s skill and 
success as engineer of their mill 
may testify as to the value of his 
services. Eagle, etc., Mfg. Co. v. 
Browne, 58 Ga. 240. 

50. Halliday Milling Co. v. Louis- 
iana, ete., R.. Co., 80 Ark. 536; 98 SW 
374; Little Rock, etc., R. Co. v. Bruce, 
55 Ark. 65, 17 SW 363. 

{a] The reasonableness of charges 
for transportation may be stated by 
one familiar with such charges. Hal- 
liday Milling Co. v. Louisiana, etce., 
R. Co., 80 Ark. 536, 98 SW 874; Lit- 
tle Rock Junct. R. Co. v. Bruce, 55 
Ark. 65, 17 SW 363. 

51. See supra § 680. 

52. Ga.—Central Georgia Power 
Co. v. Stone. 139 Ga. 416, 77 SE 565. 

Ida.—Idaho-Western R. Co. v. Co- 


Vv. 


lumbia Conference, E. L. A. S., 20 
Ida. 568, 119 P) 60, 38 LRANS 497. 
Ill.—Geneseo v. Schultz, 257 Mil. 


273, 100 NE 926. 
Nebr.—D. J. O’Brien Co. v. Omaha 
Water Co., 83 Nebr. 71, 118 NW 1110. 
Pa.—Shaffer v. Reynoldsville Bor- 


ough, 44 Pa. Super. 1. 


Tex.—Pecos, etc., R. Co. v. Grundy, 
(Civ. “A.) 171 SW 318. 

Wash.—In re Bremerton, 73 Wash. 
565, 132 P 240. 

{a] Dlustrations.—-(1) Where a 
witness in a condemnation proceed- 
ing testifies on behalf of the land- 
owner that the land sought to be 
taken is of a certain value, he may 
be allowed to explain that he bases 
his estimate upon the fact that the 
land could be subdivided into town 
lots, and would for such purpose sell 
for the amount fixed by him as the 
value of the property. Idaho-West- 
ern R. Co. v. Columbia Conference, E. 
L. A. S., 20 Ida. 568, 119 P 60, 38 LRA 
NS 497. (2) Where plaintiff, in an 
action for the burning of his grass, 
stated it had a market value, it was 
not error to allow him to testify to 
such value, although he further 
stated he could make the amount of 
such estimated value by pasturing 
cattle and horses on it at a certain 
amount per head per month, as such 
added statement might materially 
strengthen his opinion in the estima- 
tion of the jury by giving a substan- 
tial basis for it. Texas Cent. R. Co. 
v. Qualls, (Tex. Civ. A.) 124 SW 140. 

[b] Willingness to purchase as 
basis.—A witness was not disquali- 
fied to testify as to the value of 
property taken for public improve- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is not the only one.5# 


estimate may be investigated.5+ 


[§ 690] bb. On Cross-Examination. 
of cross-examination is largely a matter within the 
administrative discretion of the presiding justice,®® 
and considerable latitude has been permitted.5* <A 
witness as to the value of land may be examined 
as to his knowledge of the value of adjacent. land,°? 
where his opinion is based on such knowledge.®8 
One who has testified as to value may be asked as 
to rental value,°®® or as to what price he paid,® re- 


ment by reason of his statement that 
he based his estimates on the sum 
he was willing to pay for the prop- 
erty. In re Bremerton, 73 Wash. 565, 
132 P 240. a 

[c] Market value based on cost.— 
“In an action to recover the value of 
goods negligently destroyed, the fact 
that a witness testifying to the mar- 
ket value thereof has based his esti- 
mate upon the cost does not make his 
testimony incompetent when it fur- 
ther appears that said cost was less 
than the market value of such 
goods.” D. J. O’Brien Co. v. Omaha 
Water Co., 83 Nebr. 71, 118 NW 1110. 

{d] Inaccessibility to market 
from the balance of a farm, result- 
ing from condemning a part and 
flooding it with water, is a subject 
of consideration by a witness in es- 
timating the decreased market value 
of the part not «taken. Central 
Georgia Power Co. v. Stone, 139 Ga. 
416, 77 SE 565. 

{e] To qualify the owner to tes- 
tify to the value of his wearing ap- 
parel and household goods, lost by 
defendant, he need not state their 
cost and the period of their use and 
their condition. Pecos, etc., R. Co. v. 
Grundy, (Tex. Civ. A.) 171 SW 318. 

{[f] Statement not disqualifying.— 
In proceedings to levy an assessment 
for improvements, statements by wit- 
nesses on cross-examination that 
they based their opinions as to the 
benefits on the cost of the improve- 
ments did not render them incom- 
petent, where largely brought about 
by the manner of questioning them, 
and where from the whole of their 
testimony it was clear that their 
opinions were based on the increased 
value of the property. Geneseo v. 
Schultz, 257 Ill. 273, 100 NE 926. 

58. Illinois, etc., R. Co. v. Humis- 
ton, 208 Ill. 100, 69 NE 880; Matteson 
v. New York Cent., etc., R. Co., 40 
Pa. Super. 234. 

54. Ark.—lWLittle Rock Junction R. 
Co. v. Woodruff, 49 Ark. 381, 5 SW 
792, 4 AmSR 51. 

Iowa.—McManus v. Chicago Great 
Western R. Co., 156 Iowa 359, 136 
NW 769. 

Nebr.—Union Pac. R. Co. v. Stan- 
wood, 71 Nebr. 150, 91 NW 191, 98 
NW 656. 

N. Y.—In re Rochester, 20 NYS 506 
[aff 137 N. Y. 243, 33 NE 320]. 

Tex.—Western Union Tel. Co. v. 
Gorman, (Civ. A.) 174 SW 925. 

Vt.—Citizens’ Sav. Bank, etc., Co. v. 
Fitchburg Mut. F. Ins. Co., 87 Vt. 23, 
86 A 1056. 

[a] Mlustration.—Where witness- 
es called by the owner of land have 
testified that there was clay on the 
land suitable for the manufacture of 
prick and mineral paint, and that they 
do not know of any similar clay in 
the locality, and have based their 
valuation in part on these facts, evi- 
dence that there is other and better 
clay in the vicinity is admissible, as 
well as evidence tending to show that 
the clay is so common and -found in 
such large quantities that their theo- 
ries and calculations as to the value 
of the land based on the presence of 
clay are erroneous and misleading. 
In re Rochester, 20 NYS 506 [aff 137 
Nava 24s, so NB 320]. 

[b] List of rents properly con- 

, sidered.—A witness testifying as to 


é ; The separate elements of 
value which unite to constitute the basis of his 
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The scope 
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the value of property was properly 
permitted to. consider, in forming his 
opinion, a list of rents which had 
been prepared and furnished by the 
owner and sworn to as correct. Citi- 
zens’ Sav. Bank, etce., Co. v. Fitch- 
Pa! Mut. F. Ins. Co., 87 Vt. 23, 86 A 

55. Hyde v. Fall River, 197 Mass. 
4, 83 NE 323; Phillips v. Marblehead, 
148 Mass. 326, 19 NE 547; Hocking v. 
apoeee Spring Co., 131 Wis. 532, 111 


NW 
56. See Witnesses [40 Cyc 2480]. 
[a] Relevancy required.—(1) The 


question must appear to the presid- 
ing justice relevant in some aspect, 
either as bearing on the issue direct- 
ly or as tending to determine the 
weight to be given to the testimony. 
Roche v. Baldwin, 135 Cal. 522, 65 P 
459, 67 P 903 (excluding in a case 
relative to the value of an attorney’s 
services a question as to what pro- 
fessional income such a_ valuation 
would produce). (2) The court may 
refuse to allow the cross-examination 
of a witness as to his opinions or 
statements concerning the value of 
land in some other city. Cassidy v. 
Com., 173 Mass. 533, 54 NE 249. 

57. Iowa.—Snouffer v. Chicago, 
etc., R. Co., 105 Iowa 681, 75 NW 501. 

Kan.—Kansas City, ete. R. Co. v. 
Weidenmann, 77 Kan. 300, 94 P 146. 

Mass.—Brown v. Worcester, 13 
Gray 31. 

N. Y.—Eno v. Manhattan R. Co., 21 
App. Div. 548, 48 NYS 516. 

Wash.—Seattle, etc., R. Co. v. Gil- 
christ, 4 Wash. 509, 30 P 738. 

{a] Dlustration.—On a hearing 
for the assessment of damages oeca- 
sioned: by the location of a highway, 
a witness called to testify to the val- 
ue of land taken on one side of the 
highway may be asked on cross-ex- 
amination concerning the value of 
land on the opposite side of the way, 
although the jury have not had their 
attention called to land on that side. 
Brown vy. Worcester, 13 Gray (Mass.) 
31. 

[b] Rental value—Where the 
question is as to the injury to rental 
value caused by an elevated railroad, 
and the owner offers evidence in re- 
spect to rental value of neighboring 
properties for a period subsequent to 
that covered by the proceeding, in 
order to furnish a basis for computa- 
tion, the company may on cross-ex- 
amination show that during such 
subsequent period the owner had 
leased the premises for an increased 
rental. Eno v. Manhattan R. Co., 21 
App. Div. 548, 48 NYS 516. 

[ec] It is harmless error to ex- 
clude such cross-examination. Seat- 
tle, ete., R. Co. v. Gilchrist, 4 Wash. 
509, 30 P 738. 

58. Llewellyn v. Sunny Side Coal 
Co.22251 Pa. 2919 SVAN SES! 

59. Minnesota Belt-Line R., etc., 
Co. v. Gluek, 45 Minn, 463, 48 NW 


194. 

60. Brown v. Calumet River R. 
Co.; 125 Ill. 600. 18 NE 283; Rea v. 
Pittsburg, etc., R. Co., 229 Pa. 106, 78 
A 73, 140 AmSR 721. 


61. Dorrity v. Russell, 20 N. Y. 
Super. 539. 

62. Eastern Texas R. Co. v. Scur- 
lock, 97 Tex. 305, 78 SW 490. 


63. U. S.—Carpenter v. Robinson, 
5 F. Cas. No. 2,431, Holmes 67. 
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ceived,*! or would take ®? for the property. The 
witness may be asked the basis of his opinion ® or as 
to the existence of qualifying facts,°* and any ques- 
tion which tends to control the basis of fact upon 
which the witness is grounding his estimate or 
judgment is competent °° to discredit his sincerity 
in testifying as he has done.®® 
asked whether he has not. made inconsistent state- 
ments at another time.*? 

(h) Weight of Evidence. The probative 
weight to be accorded to the estimates of witnesses 
as to value is entirely a matter for the jury,°® 


The witness may be 


Ala.—Fuller v. Stevens, 39 S 623. 

Cal.—In re Jack, 115 Cal. 203, 46 P 
1057. 

Ill.—Chicago, etc. R. Co. v. Ken- 
dall, 49 Ill. A. 398. 

lowa.—Smalley v. Iowa Pac. R. Co., 
36 Iowa 571; Sater v. Burlington, etce., 
Plank Road Co., 1 Iowa 356. 

Mo.—Deal v. St. Louis, etc., R. Co., 
144 Mo. A. 684, 129 SW 50. 

Nebr.—Western Home Ins. Co. v. 
Richardson, 40 Nebr. 1, 58 NW 597. 

Pa.—Davis v. Pennsylvania R. Co., 
215 Pa. 581, 64 A 774, 7 AnnCas 581. 

[a] Ignorance afiects weight.— 
The fact that upon cross-examination 
the witness has but little knowledge 
on the subject does not render his 
evidence incompetent. It merely af- 
fects its weight. Chicago, etc., R. Co. 
v. Kendall, 49 Ill. A. 398; Fry v. 
Estes, 52 Mo. A. 1. 

64. Little Rock Junction R. Co. v. 
Woodruff, 49 Ark. 381, 5 SW 792, 4 
AmSR 51; Cincinnati, ete.,.R. Co. v. 
Mims, 71 Ga. 240. 

[a] In a proceeding to condemn 
land the condemning party should be 
allowed to make every inquiry which 
an individual about to buy would 
feel it in his interest to make. Little 
Rock Junction R. Co. v. Woodruff, 49 
Ark. 381, 5 SW 792, 4 AmSR 51. 

65. Ala.—Southern R. Co. Vv. 
Slade, 68 S 867. 

Cal.—Reclamation Dist. No. 730 v. 
Inglin, 31 Cal. A. 495, 160 P 1098. 

Colo.—San Juan County v. Tulley, 
17 Colo. A. 1138, 67 P 346. 

Mass.—Pierce v. Boston, 164 Mass. 
92, 41 NE 227. 

N. C.—Raleigh, etc., R. Co. v. Meck- 
lenburg Mfg. Co., 169 N. C. 156, 85 SH 
390, LRAI916A 1090. 

Tex.—Sherman Gas, 
Belden, (Civ. A.) 115 SW 897. 

{a] MWustration—A witness who 
has said that certain lots are in de- 
mand may be asked as to one of them 
which he has had in his hands for 
sale for a considerable time and why 
it has not sold. Pierce v. Boston, 164 
Mass. 92, 41 NE 227. 

66. Gilman vy. Gard, 29 Ind. 291; 
Llewellyn v. Sunny Side Coal Co., 255 
Pa. 291, 99 A 869; Krider v. Philadel- 
phia, 180 Pa. 78, 36 A. 405; Pecos, 
etc., R. Co. v. Holmes, (Tex. Civ. A.) 
117. SW 505; Pecos; ete., R.» Co. 
Porter, (Tex. Civ. A.) 156 SW 267. 

[a] For example (1) one testify- 
ing as to the value of work done 
may be asked for what sum he would 
do it. Gilman v. Gard, 29 Ind. 291. 
(2) One testifying as to the value of 
land may be asked whether he valued 
it differently as an assessor. Krider 
v. Philadelphia, 180 Pa. 78, 36 A 405. 

67. Phillips v. Marblehead, 148 
Mass. 326, 19 NE 547. 

68. U. S.—Ewing v. Goode, 78 Fed. 

Frierson, 


442. 

Ala.—Andrews  v. 144 
Ala. 470, 477, °39 S 512 [cit Cyc]: 
te C.—Ferry v. Henderson, 32 App. 
41. 

Ga.—Shaw v. Probasco, 139 Ga. 
481, 77 SE 577; Bonds v. Brown, 133 
Ga. 451, 66 SE 156; Minchew v. Ma- 
hunta Lumber Co., 5 Ga. A. 154, 62 
SE 716. 

Ill.—Chicago v. Lehmann, 262 Il. 
468, 104 NE 829; Johnson v. Freeport, 
etc., R.*Co., 111 Til. 418. 

Iowa.—Weaver v. National F. Ins. 
Co., 181 Iowa 1000, 165 NW _ 223; 
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whose action is not controlled by the fact that 
the evidence of the witnesses is uncontradicted® 
The statements of such witnesses should not un- 
questioningly be accepted as controlling,’® but should 
be weighed by the jury and judged in view of all 
the evidence,’! including, in ease of land, a view, 
if any was afforded,’? and the jury’s own general 
knowledge of affairs should also play a part in their 
It has been held, however, that 
the jury may not find the value of tangible prop- 
erty to be a sum considerably less than the valua- 
tion placed thereon by any witness who testified on 
It is obvious that the evidence is 
of weight in proportion to knowledge,’® and is in- 


determination.** 


the subject.** 


Wicks v. German Loan, etc., Co., 150 
Iowa 112, 129 NW 744. 

La.—Kelley v. Colorado Southern, 
etc., R. Co., 123 La. 1088, 49 S_717. 

Minn.—Aldrich v. Grand Rapids 
Cycle Co., 61 Minn. 531, 63 NW 1115. 

Mo.—Model Clothing Co. v. Colum- 
bia Transfer Co., 158 Mo. A. 481, 139 
SW 242; KF. W. Brockman Commun. Co. 
vy. Aaron, 145 Mo. A. 307, 130 SW 116. 

Okl.—Garnett v. Storm, 166 P 401. 

Pa.—Brennan v. Pittsburg, etc., R. 
Co., 230 Pa. 228, 79 A 501; Jones v. 
Brie; ete Ril Co.) 151" Pa.s 30)°25 9A 
134) "300 AmSR 722) AW RAN 58 5 
Brown v. Corey, 43 Pa. 495. 

Tex.—J. P. Watkins Land Mortg. 
Co. v. Campbell, 98 Tex. 372, 84 SW 
424; Peden Iron, ete., Co. v. Jenkins, 
(Civ. A.) 203 SW 180; Byrd Irr. Co. 
v. Smyth, (Civ. A.) 157 SW 260. 

Wis.—Maas v. Chicago, etc., R. Co., 
156 Wis. 44, 145 NW 176; Schacht v. 
Oriental Storage, etc., Co., 155 Wis. 
121, 143 NW 1058; Pierce v. Chicago, 
etc., R. Co., 187 Wis. 550, 119 NW 297. 

“The value of their opinions will 
depend on the extent of their famil- 
iarity with surrounding property and 
the prices asked and paid for it, but 
this is for the jury to determine.’ 
Jones v. Erie, etc., R. Co., 151 Pa. 30, 
48, 25 A 134, 31 AmSR 722, 17 LRA 


58. 

[a] Credibility not the only fac- 
tor.—‘‘In reaching conclusions as to 
damage to property based on_ the 
testimony of witnesses, the ‘credibil- 
ity’ of the witnesses is not the only 
factor to be considered in weighing 
the testimony. The theory or basis 
upon which the witnesses act in mak- 
ing their estimates, the opportunities 
which each may have had for obtain- 
ing full and correct information, and 
the ability and capacity of each to 
express an opinion on the subject are 
factors not to be lost sight of. The 
question of values is, after all, to a 
great extent a matter of opinion.” 
Kelley vy. Colorado Southern, etc., R. 
Coy, 123’ Mar 2088549 S71 75 

69. Ala.—Sellers v. Knight, 185 
Ala. 96, 64 S 329. : 

Ga.—Southern R. Co. v. Lowe, 139 
Ga. 362, 77 SE 44; Bonds v. Brown, 
133 Ga. 451, 66 SEH 156; Jennings v. 
Stripling, 127 Ga. 778, 56 SE 1926. 

Minn.—Aldrich v. Grand Rapids 
Cycle Co., 61 Minn. 531, 68 NW 1115. 

Nebr.—Gibbons v. Chicago, etc., R. 
Co., 98 Nebr. 696, 154 NW_ 226. 

N. Y.—Wertheimer v. Rosebaum, 
TG NYS LTT: 

N. D.—Shuman v. Ruud, 35 N. D. 
384, 160 NW 507. 

[a] On the other hand the undis- 
puted testimony of a witness having 
knowledge of the market value of a 
commodity has been held conclusivé 
as to ‘such value. McNamara v. 
Georgia Cotton Co., 10 Ga. A. 669, 73 
SE 1092. 

70. Johnson v. Freeport, etc., R. 
Col, Aa 4138 Fetter vi Zeller, 
119 App. Div. 179, 104 NYS 229; In re 
Kern, 9 North. Co. (Pa.) 158. 

71. Ga.—Great American Co-op. 
Fire Assoc. v. Jenkins, 11 Ga. A. 784, 
76 SE 159. 

Ill.—Johnson y. Freeport, ‘etc., R. 


EVIDENCE 
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Coy, 11 leans: 

La.—Kelley v. Colorado Southern, 
ete., R. Co., 123 La. 1088, 49 S'717. 

Md.—Hunter v. Highland Land Co., 
123 Md. 644, 91 A 697. 

W. Va.—Liskey v. Snyder, 66 W. 
Va. 149, 66°SE 702. 

Wis.—Sehacht v. Oriental Storage, 
etce., Co., 155 Wis. 121, 143 NW.1058. 

72. U. S.—Shoemaker v. U. S., 147 
U.S. 282, 13 SCt 361, 37 L. ed. 170: 

Ind.—Terre Haute, ete., R. Co. v. 
Flora, 29 Ind. A. 442, 64 NE 648. 

Kan.—Chicago, ete, R. Co. v. 
Drake, 46 Kan. 568, 26 P 1039. 

N. Y.—McGean v. Manhattan R. 
Co., 117 N. Y. 219, 22 NE 957; Matter 
of Guilford, 85 App. Div. 207, 83 N 
YS 312; Syracuse v. Glenside Woolen 
Mills, 73 Hun 421, 26 NYS 429; Mat- 
ter of Public Parks, 53 Hun 280, 6 N 
YS 750; In re Kings County El. R. 
Co., 15 NYS 516, 517; In re New York 
El. Co., 8 NYS 707, 12 NYS 857; Mat- 
ter of Central Park, 54 HowPr 313. 

Vt.—Wead v. St. Johnsbury, etc., 
ry. Conn 66) Vity 420529) AS631. 

73. U. S—Head v. Hargrave, 105 
U. S. 45, 26 L. ed. 1028. 

Ga.—Great American Co-op. Fire 
Assoc. v. Jenkins, 11 Ga. A. 784, 76 
SE 159. 

Iil—Johnson vy. Freeport, etc., R. 
Con ait lMik Aas 

Mo.—Kingsbury v. Joseph, 94 Mo. 
A. 298, 68 SW 93. 

N. Y.—Jettar v. Zeller, 119 App. 
Div. 179, 104 NYS 229. 

[a] Attorney’s services—(1) A 
jury is competent to pass on the 
value of an _ attorney’s_ services. 
Head v. Hargrave, 105 U. S. 45, 26 
L. ed. 1028; Kingsbury v. Joseph, 94 
Mo. A. 298, 68 SW 93. (2) They may 
allow less for such services than the 
amount fixed as the value thereof by 
witnesses. Jettar v. Zeller, 119 App. 
Div. 179, 104 NYS 229. 


74. Moore v. St. Louis, etc., R. Co., 
(Tex. Civ. A.) 146 SW 1070; Palmer 
v. Abrahams, 55 Wash. 352, 104 P 648. 

[a] Horse.—Moore v. St. Louis, 
biter R.~ Co... (Tex, Civ: A.) 146 SW 

[b] Improvements on land.— 
Palmer vy. Abrahams, 55 Wash. 352, 
104 P 648. 

75. Cal—De Freitas v. Suisun, 


170 Cal. 268, 149 P 553. 
Hawaiii—De Souza vy. Soares, 
Hawaii 17. 
Ill—Thorne v. Southern Illinois 
Ri, ete:, i\Coz 2060 Tlic AL site: 
Ind.—Lafayette v. Nagle, 113 Ind. 
425, 15 NE 1; Terre Haute, etc. R. 


22 


a v. Jarvis, 9 Ind. A. 438, 36 NE 
ogi —Lee vy. Pindle, 12 Gill & J. 


Mo.—Springfield, etc, R. Co. v. 
Calkins, 90 Mo. 538, 3 SW 82. 

Nebr.—Gibbons vy. Chicago, ete., R. 
Co., 98 Nebr. 696, 154 NW 226. 

N. Y.—Westminister Presb. Church 
v. Presbytery, 170 App. Div. 439, 156 
NYS 186; Goldstein v. Arkell, 164 
NYS 580; Wertheimer v. Rosenbaum, 
146 NYS 177. 

Wash.—Cook v. Stimson Mill Co., 
41 Wash. 314, 83 P 419. 

[a] Mere conjecture.—‘“Where a 
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creased as the knowledge is recent ’® and as there 
is an absence of any motive to misrepresent.”” 
An estimate of the value of property destroyed 
made at or near the time of its destruction is prefer- 
able to an estimate made years afterward from 
memory of its condition.‘ 
(23) Weight. Estimates of weight by 
persons familiar with the property or article in 
question are competent;’® and accordingly a witness 
may state his*opinion as to the weight of cattle,*° 
hogs,®? bluestone,®? a locomotive,** or a counter- 
balance on a derrick.** 
an average observer to estimate weight may be 
stated by a competent witness.®* 


The limits of the power of 


witness states that a given amount 
of’ damage will result from the 
building and operation of the road. 
and it appears that such opinion is 
based upon mere conjecture as to re- 
mote possibilities, which are so im- 
probable that no reasonable person 
would take them into account in de- 
termining the price that he would be 
willing to pay for the land if he 
wanted to buy it, these facts tend 
to destroy the evidentiary value of 
the opinion.” St. Louis, ete., R. Co. 
pepnnn shack, 234 Ill. 344, 347, 84 NE 

76. <Atty.-Gen. v. Cross, 3 Meriv. 
524, 36 Reprint 201. 

77. <Atty.-Gen. v. Cross, 
524, 36 Reprint 201. 

78. Campbell-v. U.S., 8 Ct. Cl. 240. 

79. Ala—Jackson Lumber Co. v. 
Cunningham, 141 Ala. 206, 37 S 445. 

Cal. Dyas v. Southern Pac. Co., 
140 Cal..296, 73 P 972. 

Ill.— White v. Thomas, 39 Ill. 227. 

Iowa.—Weaver v. National F. Ins. 
Co., 181. lowa 1000, 165 NW 223. 

Mass.—Carpenter v. Wait, 11 Cush. 


3 Meriv. 


257. 
Mo.—Bennett v. Chicago, ete. R. 
Coun 15. Mo: Ac, 298) 131 9p Sw 770: 


Hunter v. Helsley, 98 Mo. A. 616, 73 
SW 719. 

Nebr.—Filley v. Billings, 26 Nebr. 
537, 42 NW 713. 

N. Y.—Peo. v. Wilson, 16 NYS 583. 

Tex.—Ft. Worth, etc, R. Co. v. 
Greathouse, 82 Tex. 104, 17 SW 834; 
Houston Packing Co. v. Dunn, (Civ. 
A.) 176 SW 634; Western Union Tel. 
Co. v. Gorman, (Civ. A.) 174 SW 925; 
BRecos; .0bes: Rip Cosnver Coxe WiverA) 
150 SW 265. 


Va.—McCormick v. Hamilton, 23 
Gratt. (64 Va.) 561. 
80. Carpenter v. Wait, 11 Cush. 


(Mass.) 257; McElwain v. Union Pac. 
R. Co., 101i Nebr. 484, 163 NW 845, 1 
ALR. 5333" Ft. Worth, ete, R. Co. v. 
Greathouse, 82 Tex. 104, 17 SW 834; 


Ft. Worth, etc., R. Co. v. Decatur 
Cotton Seed Co., (Tex. Civ. A.) 193 
SW 392; Houston Packing Co. v¥. 


Dunn, (Tex. Civ. A.) 176 SW 634; 
Western Union Tel. Co. v. Gorman, 
(Tex. Civ. A.) 174 SW 925; Pecos, 
etc., R. Co. v. Bishop, (Tex. Civ. A.) 
154 SW 305. 

_ [a] Shrinkage in weight of cattle 
In course of transportation may be 
estimated by a qualified observer. 
McElwain v. Union Pac. R. Co., 101 
Nebr. 484, 163 NW 845, 1 ALR 533 
[dist Underwood y. Chicago, etc., R. 
Co., 100 Nebr. 275, 159 NW 408, 160: 
NW 738]. 

81. McCormick vy. Hamilton, 23 
Gratt. (64 Va.) 561. 

82. Peo. v. Wilson, 16 NYS 583. 

83. Jackson Lumber Co. v. Cun- 
ningham, 141 Ala. 206, 37 S 445. 

84. Dyas v. Southern Pac. Co., 140 
2961 Tonk 172. 

85. New York Mut. L. Ins. Co. v. 
Tillman, 84 Tex. 31, 36, 19 SW 294 
(where the inquiry, “Could a man 
have any conception as to how much 
a quarter of a grain or an eighth of 
a grain of morphine was, if he was 
not accustomed to handling it,” was 
held proper). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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86. Resemblance see infra §§ 715— 


723. 
87. Ala.—Turner y. McFee, 61 
Ala. 468. 


5 eva Tae: v. Gray, 148 Cal. 507, 83 
— oe -—Alford v. State, 47 Fla. 1, 36 


Ill.— Ogden v. Peo., 134 Ill. 599, 25 
ie 755; Aurora v. Hillman, 90 Ill. 


Iowa.—Roziene v. Ball, 51 Iowa 328, 
1 NW 668. 

Moe ack v. Wood, 11 La. Ann, 
got eaepaean v. Dorsey, 103 Mass. 

Mich.—Bartholomew vy. Walsh, 191 
Mich. 252, 157 NW 575. 

Nebr.—Roach v. Wolff, 96 Nebr. 43, 
146 NW 1019. 

Pa.—Hamaker vy. Whitecar, 1 Walk. 
120. 

S. D.—Brady v. Shirley, 18 S. D. 
608,,101 NW 886, 5 AnnCas 972. 

Tex.—McCamant v. Roberts, 80 
Tex. 316, 15 SW 580, 1054. 

W. Va.—Webb v. Ritter, 60 W. Va. 
193, 54 SE 484. 

[a] A claim to knowledge estab- 
lishes a prima facie qualification to 
testify. Turner v. McFee, 61 Ala. 468, 

{b] Comparative facilities.—The 
evidence of those who testify from 
an inspection with the person before 
them is entitled to greater weight 
than the testimony of those who 
state identifying marks. Brack v. 
Wood, 11 La. Ann. 512. 

[c] Statement of another.—‘“‘An 
opinion based solely upon the 
statement of another, is not admissi- 
ble to prove identity.’ Peo. v. Gray, 
148 Cal. 507, 83 P 707. 

{d] Reasoning apart from ob- 
servation.—Where the inference of 
identity is merely an act of the rea- 
soning faculty, divorced from direct 
observation, it is to be _ rejected. 
Roziene v. Ball, 51 Iowa 328, 1 NW 
668; Hamaker v. Whitecar, 1 Walk. 
(Pa.) 120; McCamant v. Roberts, 80 
Tex. 316, 15 SW 580, 1054. 

[e] Insufficient knowledge. — On 
the question of the identity of land 
on which taxes have been charged 
and paid, as shown by the land books 
and tax receipts, with land on which 
it is claimed such charges and pay- 
ments were made, the opinion of a 
person whose claim to competency in 
respect to knowledge is based solely 
upon the facts that he is surveyor of 
the county in which the land lies, has 
served as deputy for the clerk of the 
county court of such county, and exe- 
cuted the order of survey in the 
pending action, is not admissible. 
Webb v. Ritter, 60 W. Va. 193, 54 SH 
484. 

88. Morrissey v. Peo., 11 Mich. 327 


(ordinary witness rejected where spe- 


cial skill required). 

89. Ala.—Williams v. State, 149 
Ala. 4, 43 S 720; James v. State, 104 
Ala. 20, 16 S 94; Beale v. Posey, 72 
Ala. 323: Turner v. McFee, 61 Ala. 
468; Walker v. State, 58 Ala. 393. 


Cal.—Peo. v. Weber, 149 Cal. 325, 
86.2) 671; 
Zig eaeeins v. Henson, 68 Ga. 


Kan.—State v. Folwell, 14 Kan. 105. 

Massi—_Com.. v. Sturtivant, 117 
Mass. 122, 19 AmR 401. 

Mo.—State v. James, 194 Mo. 268, 
92 SW 679, 5 AnnCas 1007. 

N. Y.—King v. New York Cent., 


Clery i COw yl 20IN). 9X4 16.07. 
N. C.—State v. Morris, 84 N. C. 
756; fama v. Williams, 20 N. C. 


378. 
Pa.—Com. v. Byler, 217 Pa. 512, 66 
A746; AL LRANS 639, 10 AnnCas 


786. 
Ss. D—Brady v. Shirley, 18 S. D. 


- 608, 101 NW 886, 5 AnnCas 972. 


h. Identity and Correspondence.** A 
witness who is shown to be possessed of adequate 
knowledge ®* and the capacity to apply it,’ may 
state his inference on a question of identity,®9 


EVIDENCE 


Pian eT v. State, 4 Baxt. 


Tex.—St. Louis, . ete. R. Co. v. 
Smith, (Civ. A.) 909 SW 926. 

Va.—_Tyler v. Sites, 90 Va. 539, 19 
SE 174. 

W. Va.—Winding Gulf Colliery Co. 
Pen Campbell, 72 W. Va. 449, 78 SE 


90. Ala.—Thornton v. State, 113 
Ala. 43, 21 S 356, 59 AmSR 97. 

Cal.— Union Constr. Co. v. West- 
ern Union Tel. Co., 163 Cal. 298; 125 
P 242; Conlin v. Osborn, 161 Cal. 659, 
120 P 755. 

Fla.—Mack vy. State, 54 Fla. 55, 44 
S 706, 183 LRANS 3878, 14 AnnCas 78. 

Ga.—Wiggins v. Henson, 68 Ga. 
one Goodwyn vy. Goodwyn, 20 Ga. 

Ind.—Craig v. State, 171 Ind. 317, 
86 NE 397 

Ilowa.—State v. Richards, 126 Iowa 
497, 102 NW 439. 
nee .—Gentry v. McMinnis, 3 Dana 

Me. Peis v. Frothingham, 114 
Me. 537, 96 A 1068. 

Mo.—State v. Barrington, 198 Mo. 
23, 95 SW 235. 


Nebr.—Pritchett v. Johnson, 5 


Nebr. (Unoff.) 49, 97 NW 223. 
N. Y.—King v. New York Cent., 
Glen GR. tConn W2meNe Yeu 60k Peomevs 


Whigham, 1 Wheel. Cr. 115. 

N. C.—State y. Lane, 166 N. C. 333, 
336, 81 SE 620 [cit Cyc]; Beverly 
v. Williams, 20 N. C. 378. 

Or.—State v. Welch, 33 Or. 33, 54 
RP) 218. 
ee cog ware v. State, 4 Baxt. 

Tex.—Gulf, ete. R. Co. v. Mat- 
thews, 99 Tex. 160, 88 SW 192. 


Vt.—State v. Powers, 72 Vt. 168, 
47 A 830. 

Va.—Jordan v. Com., 25 Gratt. (66 
Va.) 943. 


W. Va.—State v. Harr, 38 W. Va. 
58, 17 SE 794. 

Wis.—Paulson v. State, 118 Wis. 89, 
94. IN W207 

[a] Special skill not required.—‘“It 
is not a case of ‘expert testimony,’ 
but depends upon the observation and 
knowledge of the particular witness 
in the given case, no matter what 
his science, skill or experience 
may be in the. matter of indenti- 
fying persons, His evidence is com- 
petent, the weight being a question 
for the jury.” State. v. Harr, 38 
W. Va. 58, 63,517 SH 794, 

91. Ala.—Turuer v. McFee, 61 Ala. 
468. 

Iowa.—Luther y. Ullritch, 182 Iowa 
745, 166 NW 85. 


Mass.—Com, v. Best, 180 Mass. 492,. 


62 NE 748. 

Mo.—Chrisman-Sawyer Banking Co. 
vy. Strahorn-Hutton-Hvans Commn. 
Co., 80 Mo. A. 438. 

Okl.—Lawton vy. Shepard, 36 Okl. 
U2, 130)-P (135: 

S. D.—Brady v. Shirley, 18 S. D. 
608, 101 NW 886, 5 AnnCas 972. 

Tenn.—Holder v. State, 119 Tenn. 
178, 104 SW 225. 

Vt.—Picknell v. Fulton, 89 Vt. 51, 
94 A 104. 

[a] Colt.—Turner v. McFee, 61 
Ala. 468. 

[b] Hog.—Lawton v. Shepard, 36 
OI, (UF Uses 135. 

[e] Team.—Com. v. Best, 180 
Mass. 492, 62 NE 748. 

92. U. S.—Hostetter v. Gallagher 
Stores, 142 Fed. 208. 

Ala.—Jackson v. State, 167 Ala. 77, 
52 S 730; Turner v. McFee, 61 Ala. 
468. 

Colo.—Askew v. Peo., 23 Colo, 446, 
48 P 524, 4 

Conn.—Moline Jewelry Co. v. Din- 
nan ole Conn, yl 1, 7,07 "AR 63 4,) 5 17 
LRANS 1119. 

Fla.—West v. State, 53 Fla. 77, 43 
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whether the inquiry relates to identity of human 
beings,®° of animals,®! of inanimate things,®? or 
even of occurrences.** 
an inference as to correspondence of footprints, or, 


A witness may also state 


S 445. 

Ga.—Wigzegins v. 68 Ga. 
819. 

Ill.— Case Threshing Mach. Co. v. 
Stein, 133 Ill. A. 169. 

Ind.—Baltes Land, etc., Co. v. Sut- 
ton, .32) Ind. Aba4; 69 NE 179. 

Towa. —State v. Seery, 129 Iowa 259, 
105 NW 511. 

Kan.—State v. Buck, 88 Kan. 114, 
LAGOS SIF aCe I) LRANS 854, AnnCas 
1914B 730. 
ei eee —Altman v. Young, 38 Mich. 


Mo.—State v. James, 194 Mo. 268, 
92 SW 679, 5 AnnCas 1007. 

N. Y.—Peo. v. Burzess, (1530 Ni we 
Dole a NE 889. 

N. D.—Smith v. Northern Pac. R. 
Cos 3) Ne Dr 555, S58 NWe 345: 

Oh.—Sherlock y. Globe Ins. Co., 7 
Oh. Dec. (Reprint) 17, 1 CincLBul 26. 

Tex.—Delaware Ins. Co. v. Hill, 
(Civ. A.) 127 SW 283. 

Utah.—State vy. Clark, 27 Utah 55, 
74 P 119. 

Vit-——Sitate Gv. Wand, 361 Viti lbs,sekau 
A 488. 

iV a. Richards va Com.) e LO Via 
881, 59 SE 1104. 

[a] Buggy.—State v. Rainsbarger, 
74 Iowa 196, 37 NW 153. 

[Lb] Cattle brand — Askew v. Peo., 
23 Colo. 446, 48 P 524. 

Ley Cotton. Wiggins v. Henson, 
68 Ga. 819. 

{d] Documents.—Thompson v. Da- 
vitte, 59 Ga. 472;' Baltes Land, etc., 
Co. v. Sutton, 32 Ind. A. 14, 69 NB 
179; Gaines’ y.. State, (Tex. Cr.) 77 
Sw 10. 

{[e] Hook.—King v. New York 
Gentz ete” Rao. 2 Nayee60te 

{f] Gand.—Dorlan vy. Westervitch, 
140 Ala. 283, 37 S| 382,103 AmSR 
35; Boddy v. Henry, 113 Iowa 462, 
85 NW 771, 53 LRA 769. 

{[g] Locomotive.—Smith v. North- 
op Pac, R.iCo. 3 IN} 555,158 NIW, 

[h] Money.—State v. Clark, 27 
Witahe sd, 45 os 

[i] Piece of paper.—Baines v. 
State, 43 Tex. Cr. 490,66 SW 847, 
96 AmSR 871. 

{j] Railroad pay check.—Gaines 
v. State, (Tex. Cr.) 77 SW 10. 

[k] Sleigh —State v. Ward, 61 Vt. 
LD OM ae AD Aaoe 

oe Steamer.—Sherlock v. Globe 
Ins. .Co., 7 Oh. Dec... (Reprint) 17, 1 
CincLBul 26. 

[m] Wagon.—State v. Folwell, 14 
Kan. 105. 

Lala ay oeekae Walker v. State, 58 


{o] Difficulty of identifying par- 
ticular articles similar to many in 
common use, such as (1) money 
(Gady v. State, 83 Ala. 51, 3 S 429; 
Stateswv: Clark, 27. Witah 5b) 14. 
119), or (2) pay checks (Gaines v. 
State (Tex. Cr.) 77 SW 10) merely 
affects the weight of the evidence. 
93. State v. Maxwell, 51 Iowa 314, 
1 NW 666. 

ay Ala.—Busby v. State, 77 Ala. 
66. 

aaa 


N. M.—State v. Ancheta, 20 N. M. 
19, 145 P 1086. 

N. C.—State v. Reitz, 83 N. C. 634, 
636. 

Tex.—Porch v. State, 50 Tex. Cr. 
335, 99 SW 102. 

“Tf it be competent for him to give 
his opinion as to the identity of a 
person, we can see no reason why he 
may not give it as to the identity of 
his foot-prints.’ State y. Reitz, su- 
pra. 

[a] The inference has been re- 
jected, as coming within the distinc- 
tive province of the jury. lLivings- 
tons waaetate.. 105s Ald, 1277 Gass 
801. 


Henson, 


v. Pope, 103 Mass. 
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may state whether tracks corresponded to certain 
peculiarities or characteristics of a person’s foot- 
prints °° or to traeks admitted to have been made 
by him,°® whether a boot or shoe would make cer- 
tain tracks,9? or whether certain tracks correspond 
with those made or which would be made by a 
particular automobile,®® wagon,°®® sleigh,! or horse.?. 
In like manner a witness may state whether two 
pieees of wood eame from the same stick or block,* 
or whether the holes in a human body corresponded 


with those in certain garments.* 


The ground of admissibility of evidence of this 
character lies frequently in the difficulty of stating 
the facts constituent of the inference,® and where 
the jury are equally capable of reaching a reason- 
able conclusion by having the same facts before 
them, and a question may exist as to the truth of 
the inference, the statement is rejected.® 


95. Terry v. State, 118 Ala. 79, 23 
S 776; Alford v. State, 47 Fla. 1, 36 
S 486; State v. Millmeier, 102 lowa 
692, 72 NW 275; Thompson yv. State, 
45 Tex. Cr. 397, 77 Sw 449. 

{a] Measurements of tracks (1) 
are competent evidence upon ordi- 
nary principles. Thompson v. State, 
45 Tex. Cr. 297, 77 SW 449. (2) But 
the mere size and general configura- 
tion of the foot and that the shoe of 
accused answered the description is 
not definite enough toe enable the wit- 
ness to state that certain tracks were 


similar to those of accused. Smith 
v. State, 45 Tex. Cr. 405, 77 SW 453. 
96. Blackman v, State, 80 Ga. 785, 
7 SE 626. 
97. Ala.—James v. State, 104 Ala. 
20, 16 S94. 


Towa.—State v. Moelchen, 53 Iowa 
310, 5 NW 186. 


Mass.—Com.  v. Pope, 103 Mass. 
440, 

Mo.—State v. Sexton, 147 Mo. 89, 
48 BW 452. 


N. C.—State v. Reitz, 83 N. C. 634. 

Tex.—Baines v. State, 43 Tex. Cr. 
490, 66 SW 847; MeLain v. State, 
30 Tex. A. 482, 17 SW 1092, 28 AmSR 
934; Crumes vy. State, 28 Tex. A. 516, 
13 SW 868, 19 AmSR 853; Clark v. 
State, 28 Tex. A. 189, 12 SW 729, 19 
AmSR 817. 

Mase ete v. Ward, 61 Vt. 153, 17 
A c 

[a] Witness need not be an ex- 
pert.—‘‘It has been so frequently, and 
so recently decided by this court, and 
so clearly taught in all the elemen- 
tary authors, that it is not necessary 
that a witness should be an expert to 
entitle him to testify as to the iden- 
tification of tracks, and their corre- 
spondence with the shoes that may 
be worn by parties on trial, as to 
leave it no longer an open question.” 
State v. Morris, 84 N. C. 756, 761. To 
nae effect State vy. Reitz, 83 N. C. 

4, 

[b] Exact measurements are not 
necessary.—Baines v. State, 43 Tex. 
Cr. 490, 66 SW 847. 

{c] Delay in making a comparison 
does not exclude the evidence. State 
v. Sexton, 147 Mo. 89, 48 SW 452 (de- 
lay of two or three days). 

98. White v. East Side Mill Co., 84 
Or. 224, 161 P 969, 164 P 736. 

99. State v. Folwell, 14 Kan. 105. 

1p. State’ ‘v. Ward, 61 °Vt. 153; “17 
A 488. 

2. Campbell v. State, 23 Ala. 44; 
Elmore v. State, 72 Tex. Cr. 226, 162 
SW 617. 

3. Com. v. Choate, 105 Mass, 451. 

4 Com. v. Karamarkovic, 218 Pa. 
405, 67 A 650; State y. Cushing, 17 
Wash, 544, 50 P 512. 

5. Ala.—Thornton vy. State, 113 
Ale tog lee So OOOO Ue ATO EY | oi. 
Hames v. Brownlee, 63 Ala. 277. 

Jl].— Ogden vy. Peo., 134 Ill. 599, 25 
NE..755. 

Mass.—Com. y. Kennedy, 170 Mass. 


EVIDENCE 


| testimony of a 
| 


Form of statement. It is not necessary that the 


witness as to identity should be 


absolutely positive,’ and where the inference is one 
from correspondence a witness is not allowed to 
state positively that certain marks were made with 
a particular instrument,® or that certain tracks were 
or were not made by a particular horse.® 
evidence of the witness’ ‘‘thought’’?° or 
sion’’ has been rejected,"? 
refused to recéive statements that a witness was 


But 
‘impres- 
and courts have also 


‘“satisfied’’ as to identity,!? or that an individual 


18, bee NE 770. 

N. D.—Smith v. Northern Pac. R. 
Co., 3 N. D. 555, 58 NW 345. 

W. Va.—State v. Harr, 38 W. Va. 
58, phe SE 794. 

6. S.—Templeton y. Luckett, 75 
Fed. abe, 21 CCA 325. 

Ala.—Terry v. State, 118 Ala. 79, 
230S "TCG. 

Mich.—Filer v. Smith, 96 Mich. 347, 
55 NW 999, 35 AmSR 603. 
feos Vi Peot vi. Wilson, 3 Park. Cr. 

Green, 40 S. C. 328, 


S. C.—State v. 
18 SE 933, 42 AmSR 872. 


Tex.—Bluitt v. State, 12 Tex. A. 
39, 41 AmR 666. 
7 <Ala.——Thornton v. State, 113 


Ala, 43, 21 S 356, 59 AmSR 97. 
Ga.—Kent v. State, 94 Ga. 703, 19 
SE 885. 

lowa.—State vy. Seymour, 94 Iowa 
699, 638 NW 661. 

Mo.—State v. Howard, 118 Mo. 
3 24 SW 41. 

Y.—Peo. vy. Whigham, 1 Wheel. 
Ch ‘115. 
es C.—Beverly v. Williams, 20 N. C. 

W. Va.—State v. Harr, 38 W. Va. 
58, 17° SE 794. 

{a] Ilustration—A witness may 
state that the figure of the man in 
question resembled defendant more 
than anyone else known to the wit- 
ness. State v. Costner, 127 N. C. 566, 
37 SE 326, 80 AmSR 809. 

[b] The “best opinion” of a wit- 
ness has been received. Thornton v. 
State, 113 Ala. 43, 21 S 356, 59 Am 


SR 97. 
8 Com. v. Webster, 5 Cush. 
(Mass.) 295, 52 AmD 711, 
9. Russell vy. State, 62 Nebr. 512, 
(Tex. 


87 NW _ 344; Hester v. State, 
Cr.) 51 SW 982. 

[a] The proper mode of state- 
ment is that the tracks in question 
were, or were not, similar to those 
made by a certain horse. Campbell 
v. State, 23 Ala. 44 (‘‘seemed to fit in 
particular’); Hester v. State, 
. Cr.) 51 SW 932. 


xhO8 Peo. v. Williams, 1 N. Y. Cr. 
a Peo. v. Williams, 1 N. Y. Cr. 
12, Templeton vy. Luckett, 75 Fed. 


54, 21 CCA 325. 
13. Chilton v. State, 105 Ala. 98, 


16 S 797. 
14. U. S.—Templeton yv. Luckett, 
75 Bed. 254; 21 CCA 325. 
Ala.—Thornton v. State, 113 Ala. 


43, 21 S356, 59 AmSR 97: 

Ga.—Wiggins v. Henson, 68 Ga. 
aaa Goodwyn v. Goodwyn, 20 Ga. 
6 
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Mass.—Com y. Kennedy, 170 Mass. 


18, 48 NE 770. 
32 


Mo.—State v. Powers, 130 Mo. 475, 
3. Park. 


SW_ 984. 
N. Y.—HEHastwood v. Peo., 


‘‘tallied’’ with a description.'? 

The witness should state the facts on which his 
inference is based, so far as this is possible,** as 
for instance a distinctive motion,!® odor,!® sound,* 
voice,?® or walk.2® The fact that the data for the in- 
ference are meager affects only the weight of the 
evidence,?° but an inference based on clearly insuf- 


Cr. 25 [aft 14-N. Y.'562]: 

N. D. 
Cor, 3 INS D. 555, 58 NW 345. 

Oh—Sherlock vy. Globe Ins. Cox 7 
Oh. Dec. (Reprint) 17, 1 CincLBul 26. 

15. State v. Hopkirk, 84 Mo. 278. 

16. Walker vy. State, 58 Ala. 393. 

17. State v. Rainsbarger, 74 Iowa 
196, 37 NW 153; Cone tw. Best, .28¢ 
Mass. 492, 62 NE 748; Holder v. 
State, ny Tenn. 178, 104 SW 225. 

18. S.—Pilcher v. U.S., 113 Fed. 
248, 51 CCA 205. 

Ark.—McElroy v. State, 100 Ark. 
301, 140 SW 8. 

Fla.—Mack v. State, 54 Fla. 55, 
a S 706, 13 LRANS 373, 14 AnnCas 

Tll.—Ogden yv. Peo., 134 Ill. 599, 25 
oi 755; Aurora vy. Hillman, 90 Ill. 
6 

Ind.—Deal vy. State, 140 Ind. 354, 
39 NE 930. 

Ky.—Holzhauer v. Sheeny, 127 Ky, 
28, 104 SW 1034, 31 KyL 1238. 

Mass.—Com, v. Hayes, 138 Mass. 
185; Com. vy. Scott, 123 Mass, 222, 25 
AmR 81. 

Mo.—State v. Hopkirk, 84 Mo. 278. 

Nebr.—Pritchett v. Johnson, 65 
Nebr. (Unoff.) 49, 97 NW 223. 

N. Y.—Wilbur vy. Hubbard, 35 Barb. 


303. 

Tex.—Reynolds v. State, 63 Tex. 
Cr. 270;.139 SW 977. 

[a] Telephone conversation. — 


Credit may be given to testimony of 
a witness that he recognized the 
voice of an acquaintance talking to 
him by telephone, Holzhauer v. 
Sheeny, 127 Ky. 28,.104 SW 1034, 31 
KyL 1288; Murphy v. Jack, 142 N. Y. 
215, 36 NE 882, 40 AmSR 590. 

[b] Frequency of hearing.—The 
voice may have been heard but once 
and in the dark, and characterized as 
“coarse, gruff, and very ugly.’ Com. 
v. Hayes, 138 Mass. 185. 

[c] Bark of dog.—‘T think it pos- 
sible for persons to identify a dog 
[sheep-killing, very coarse voice] by 
merely hearing it bark, without see- 
ing it. Some persons have such pe- 
culiar voices that they can be iden- 
tified by acquaintances, who hear 
them talk, without seeing them; and 
it seems reasonable that some dogs 
may bark in such a manner, and have 
such singular voices, that they can be 
identified in the night time by per- 
sons who know them well, by merely 
hearing them bark, without seeing 
them. If I am right in this conelu- - 
sion, the question whether the wit- 
nesses satisfactorily identified the de- 
fendant’s dog as one of the two that 
were in the lot where the sheep were, 
the night they were wounded and 
killed and actually did the mischief 
complained of, was for the jury to 
determine.” Wilbur v. Hubbard, 35 
Barb. GN, iiys)i 8037804. 


19. Beale v. Posey, 72 Ala. 323. 
20. Osgood v. State, (Tex. Cr.) 49 
SW 94. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i §§ 693-696] 
ficient facts?! or on no facts at all 22 will be re- 


Evidence may be received to show that 
the data relied on are valueless for purposes of 


jected. 


identifieation.?% 


_The weight of testimony as to personal recogni- 
tion depends greatly upon the opportunity of the 
witness for observation of the person, and the 
probability that he took accurate notice,?4 as well 
as the lapse of time since the person was last 
seen,*° and his change of features in the mean- 
The testimony is received with caution 
when it is inconsistent with other evidence in the 
case,** and the testimony of a witness making a 
contradictory statement regarding identity has been 
, considered of no probative force.?8 
_ the final inference as to identity or correspondence 


while.?¢ 


is for the jury.?° 
[§ 694] i. Intoxication. 


27 Grant, ‘v. State)” 42 Dex. “Cr. 
275, 58 SW 1025. 

22. Com. vy. Farrell, 187 Pa. 408, 
41 A 382. 

23. Buchanan y. State, 109 Ala. 7, 
19 S 410 (identification of goods by 
color and quality). 

24. Lee Sing Far v. U. S., 94 Fed. 
834, 35 CCA 327; McGreénra v. Mc- 
Grenra, 7 Del. Ch. 432, 44 A 816; Reid 
v. Reid, 17 N. J. Eq. 101; Dillon v. Dil- 
lon, 3 Curt, 0 Heel. 78 6: 

25. Sperry v. Tebbs, 10 Oh. Dec. 

(Reprint) 318, 20 CincLBul 181. 
26. Lee Sing Far v. U. S., 94 Fed. 
834, 35 CCA 327; In re Jew Wong 
Loy, 91 Fed, 240; Sheehan’s Hst., 139 
Pa. 168, 20 A 1008. 

27. Tisdale v. Mutual Ben. L. Ins. 
Co., 23 EF. Cas. No. 14,059 [rev on 
other grounds 91 U. S. 238, 23 L. ed. 
814]; Taylor v. McCowen, 154 Cal. 
798, 99 P 351; Jordan v. Caldwell, 12 
Ky. Op. 66; Lindenbaum v. New York, 
etc., R. Co., 197 Mass. 314, 84 NW 


[a] Sufficient proof of identity.— 
Taylor v. McCowen, 154 Cal. 798, 99 


P 351; Lindenbaum v. New York, 
-etc., R. Co., 197 Mass. $14, 84 NE 
129. 


{b] Insufficient proof of identity. 
—Hardy v. Harbin, 154 U. S. 598, 
14 SCt 1172, 22 Lived. 378;) Jordan v. 
‘Caldwell, 4 Kyl 892, 12 Ky. Op. 66. 


28. U. S. v. Gregorio, 4 Philip- 
pine 443. 
29. Livingston v. State, 105 Ala. 


127, 16 S 801; Hodge v. State, 97 
Ala, 37, 12 S 164, 38 AmSR 145; Riley 
v. State, 88 Ala. 1938, 7 S 149; Busby 
yv. State, 77 Ala. 66. 

30. Campbell v. New York Fidel- 
ity, ete., Co., 109 Ky. 661, 60 SW 492, 
22 KyL 1295; Willis v. Kansas City 
Terminal R. Co., (Mo., A.) 199 SW 
736; Daniel v. Modern Woodman ,of 


America, 53 Tex. Civ. A. 570, 118 SW 


211. 


31. Ala. 167 Ala. 


May v. State, 


36, 52 S 602; Birmingham R., etc., Co. 


vy. Mullen, 138 Ala. 614, 35 S 701. 

Ark.—American Bauxite Co. v. 
Dunn, 120 Ark. 1, 178 SW 934, Ann 
Cas1917C 625. 

Cal.— Bidwell v. Los Angeles, etc., 
R. Co., 169 Cal. 780, 148 P 197; Adams 
v. Cameron, 27 Cal. A. 625, 150 P 
1005, 151 P 286. 

Ga.—Pierce vy. State, 58 Ga. 365; 


‘Choice v. State, 31 Ga. 424. 


lll.—Ward vy. Chicago City R. Co., 
237 Ill. 638, 686, 86 NE 1111 [cit 
Cyc]; Chicago v. McNally, 227 Ill. 
14, 81 NE 23; West Chicago St. R. 
Co. v. Fishman, 169 Ill. 196, 48 NE 
447; Aurora y. Hillman, 90 Ill. 61; 
Dimick v. Downs, 82 Ill. 570; Chicago 
City = Cor ve Wall, 93° TIE Ay i411; 
Parker v. Parker, 52 Ill. A. 333; Gi- 
rard Coal Co. v. Wiggins, 52 Ill. A. 
69. 

JTowa.—Ewing v. Hatcher, 175 Iowa 
443, 154 NW 869; McDermott v. 


A witness who had, 
and was able to improve, suitable opportunities for 
observation,®° may state whether a person was in- 
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toxicated * and the extent of his intoxication ;32 and 
whether he had been drinking ** or was just recover- 
ing from a state of drunkenness.*4 
of an unskilled witness as to the probable effect 
of liquor on an individual is rejected.*5 
sion as to the capacity of the person in view of his 
condition should, according to some authorities, be 
rejected,** but on the other hand such evidence has 
been received." 
based should be stated so far as this is practic- 
able,?> and inconsistent facts may be inquired for 
on cross-examination.°*® 

[§ 695] j. Mental Condition—(1) Of Witness. 
For obvious reasons a witness cannot be permitted 
to testify to his own mental soundness or unsound- 


But testimony 


A conelu- 


Facts on which the opinion is 


. [§ 696] (2) Of Other Persons—(a) In General. 


Hawkeye Commercial Men’s Assoc., 
158 Iowa 544, 1389 NW 472; Little v. 
Iowa State Traveling Men’s Assoc., 
154 lowa 440, 184 NW 1087; Kuhlman 
v. Wieben, 129 Iowa 188, 105 NW 445, 
2 LRANS 666; League v. Ehmke, 120 
Iowa 464, 94 NW 938; Yahn v. Ottum- 
wa, 6) Iowa 429, 15 NW 257. 
Ky.—Campbell v. New York Fidel- 


ity, etc., Co., 109 Ky. 661, 60 SW 
492, 22 Kyl 1295; Smith v. Smith, 
11 KyL 859. 


La.—State v. Ryan, 122 La. 1095, 
48 S 537. 

+ Me.—Stacy v. Portland Pub. Co., 
68 Me. 279. 

Md.—Maryland, ete, R. Co v. 
Tucker, 115 Md. 438, 80 A 688. 

Mass.—Edwards v. Worcester, 172 
Mass. 104, 51 NE 447. 

Minn.—Clarke y. Philadelphia, etc., 
Coal, etc., Co., 92 Minn. 418, 100 NW 
231; McKillop v. Duluth St. R. Co., 
53 Minn. 532, 55 NW 739. 

Mo.—Fulton v. Metropolitan St. R. 
Co., 125 Mo. A. 239, 102 SW 47. 

Mont.—-State v. Trueman, 34 Mont. 
249, 85 P 1024. 

N. H.—State v. Pike, 49 N. H. 399, 
6 AmR 533. 

N. J.—Castner vy. Sliker, 33 N. J. 
L. 95 [aff 33 N. J. Ly 507]. 

N. Y.—Felska v. New York Cent., 
etc., R. Co., 152 N. Y. 339, 46 NE 613; 
Peo. v. Eastwood, 14 N. Y. 562; Peo. 
v. Gaynor, 33 App. Div. 98, 53 NYS 
86; Quinn v. O'Keeffe, 9 App. Div. 68, 
41 NYS 116; McCarty v. Wells, 52 
Hun 171, 4 NYS 672 [app dism ‘$151 
N. Y. 633 mem, 47 NE 1134 mem]; 
Marshall v. Riley, 38 Misc. 770, 78 
NYS 827; Donoho vy. Metropolitan St. 
R. Co., 30 Misc. 433, 62 NYS 528. 

Pa.—Com. v. Boyd, 246 Pa. 529, 
92 A 705, AnnCas1916D 201; Com, v. 
Byler, 217 Pa. 512, 66 A 746, Al 
LRANS 639, 10 AnnCas 786. 

S. C.—State v. Stockman, 82 S. C. 
388, 64 SE 595, 129 AmSR 888. 

S. D.—Palmer v. Schurz, 22 S. D. 
82011 T NW 150. 1538) [quot Cye]. 

Tex.—Daniel v. Modern Woodman 
of America, 53 Tex, Civ. A. 570, 118 
Sw 2113 St.Louis; ) ete,,. | Rye Co. -v. 
Smith, (Civ. A.) 90 SW 926; St. Louis 
Southwestern R. Co. v. Wright, (Civ. 
A.) 84 SW 270. 

Wash.—State v. Dolan, 17 Wash. 
499, 50 P 472. 

Eng.—Alcock v. Royal Exch. As- 
sur. Corp., 18 @. B. 292; 66 HCL 292, 
116 Reprint 1275. 

[a] Reasons for rule.—(1) ‘“Real- 
ly, no other rule is practicable. If 
the witness must be confined to a 
simple narration of facts, how the 
person leered or grinned, how he 
winked his eyes, or squinted, how he 
wageged his head, ete., all of which 
drunken men do, you sbut out, not 
only the ordinary, but the best mode 
of obtaining truth.’ Choice v. State, 
81 Ga. 424, 467. (2) Drunkenness 
is “easy of detection and difficult of 


The inference of an ordinary observer *! as to the 
mental condition of a designated person may be 
received,** for the reason that it is usually impos- 


explanation.’ ‘Holland v. Zollner, 102 
Cal. 633) 36 P 930, 37 P2381. (38) “The 
acts, conduct, and demeanor of a per- 
son under the influence of intoxicants 
cannot be accurately reproduced, and 
for this reason the question of intoxi- 
cation is Fetter determined from the 
direct answers of those who saw him, 
than from any description of his con- 
duct.”’ State v. Cather, 121 Iowa 106, 
109, 96 NW 722. 

[b] Conversely, a witness 
state that a person was sober. Duke 
Nie ea 61 Tex. Cr, 441, 3345 SW 

32. State v. Cather, 121 Iowa 106, 
96 NW 722; St. Louis Southwestern 
R. Co. wv. Wright, (Tex. Civ.) A‘) 84 


may 


SW 270. 

33. Peo. v. Schorn, 11€ Cal. 503, 
AS PeesbuChicago Citys Colly, 
Wall, 93 fll. A. 411; Taylor v. Se- 


curity Life, etc., Co., 145 N. C. 383, 
oes 139, 15 LRANS 588, 13 AnnCas 

34. Peo. vy. Packenham, 115 N. Y. 
200, 21 NE 1035. 

35. Young v. Beveridge, 81 Nebr. 
180, 115 NW 766. 

36. James y. State, 193 Ala. 55, 
69 S 569, AnnCas1918B 119; White v. 
State, 193 Ala. 72, 16 S 63. 

[a] Such testimony is a mere con- 
clusion.— White v. State, 103 Ala. 72, 
16 S 68, 

87. State v. Dolan, 17 Wash. 499, 
50 P 472. 

88. Ala.—James v. State, 193 Ala. 
55, 69 S 569, AnrniCas1918B 119. 

Ga.—Pierce v. State, 53 Ga. 365. 

Ilowa.—League y. Ehmke, 120 Iowa 
464, 94 NW 9388. 

Minn.—Clarke v. Philadelphia, etc., 
Coal, etce., Co., 92 Minn. 418, 100 NW 
231. 


N. Y.—Felska v. New York Cent., 
Re_-Col, TS 20INE Vais39a 46reNe 
613 


[a] On the other hand it has been 
said to be “well settled that a wit- 
ness may state whether or not an- 
other was intoxicated at a particu- 
lar time, without narrating the facts 
on which he bases his’ opinion.” 
State v. Cather, 121 Iowa 106, 108, 96 
NW 722. 

39. Campbell v. New York Fidel- 
ity, etc., Co., 109 Ky. 661, 60 SW 492, 
22 Kyl 1295. 

40. O’Connell v. Beecher, 21 App. 
Div. 298, 47 NYS 334. 

41. Green v. State, 64 Ark. 523, 43 
SW 973. 

[a] In California, under Code Civ. 
Proc. §1870 subd 10, a witness is 
not qualified to testify to the mental 
sanity of the signer of a document 
where he was a mere observer of 
such ‘signer and not an expert or an 
intimate acquaintance, unless the 
witness was a subscribing witness to 
the writing. In re Huston, 163 Cal. 
166, 124 P 852. . 

42. U.S.—Turner v. American Se- 
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sible, as a practical matter, to 
jury a detailed statement 


curity, etc., Co., 213 U. S. 257, 29 SCt 
are 53 L. ed. 788 [aff 29 App. (D. C.) 
460 

Ala.—Langley v. Shanks, 75 S 924; 
Barnett v. Freeman, 197 Ala. 142, 
72 S 3895; Woodward Iron Co. v. 
Spencer, 194 Ala. 285, 69 S 902; Cum- 
mings v. McDonnell, 189 Ala. 96, 66 
S 717; Burney v. Torrey, 100 Ala. 157, 
14 S 685, 46 AmSR 33. But compare 
Anthony v. Sturdivant, 174 Ala. 521, 
525, 56 S 571 (“It has been held that 
a witness may not testify to the 
mental status, the cognition, of an- 
other. Bailey v. State, 107 Ala. 151, 
18 S 234’). 

Ark.— Pulaski County v. Hill, $7 
Ark. 450, 134 SW 973; Duke v. Emi- 
nent Household C. W., 97 Ark. 290, 
133 SW 1028. 

Cal.—Schulmeyer v. McAllister, 171 
Cal. 340, 153 P 233; Doherty v. Court- 
ney, 150 Cal. 606, 89 P:434; In re Mc- 
Kenna, 143 Cal. 580, 77 P 461; Hol- 
land v.’ Zoliner, 102 Cal. 633, 36 P 
OS0NEsTe Pe 23 ler Dow) ive iG. Dow, 
Estate Co:, (A.) 173 BP 406; In re 
Henley, 18 Cal: A. 1, 121 P 933. 

Conn.—Atwood v. Atwood, 84 Conn. 
169, 79 A 59, 37 LRANS 591. 

Fla.—Mitchell v. State, 43 Fla. 584, 
31 S 242. 

Ga.—Penn Thurman, 144 Ga. 67, 
86 SE 2338; REGakes, v. Fears, 135 Ga. 
71, 68 SE 804; Georgia R., etc., Co. v. 
Gilleland, 133 Ga. 621, 66 SE 944; 
Credille v. Credille, 131 Ga. 40, 61 SE 
1042; Brown v. McBride, 129 Ga. 92, 
58 SE 702; Slaughter v. Heath, 127 
Ga. 747, 57 SE 69, 27 LRANS Sar 
Proctor v. Pointer, 127 Ga. 134, 56 SH 
Vie, 

Ill.—Pederson v. Nixon, 284 Ill. 
421, 120 NE 323; McGovern v. Mc- 
Govern, 282 Ill. 97, 118 NE 454; Cole- 
man v. Marshall, 263 Ill. 330, 104 NE 
1042; Austin v. Austin, 260 Ill. 299, 
103 NE 268, AnnCas1914D 336; Mar- 
tin v. Beatty, 254 Ill. 615, 98 NE 996; 
Smith v. Kopitzki, 254 Ill. 498, 98 NE 
953; Wetzel v. Firebaugh, 251 Iil. 
190, 95 NE 1085; Voodry v. -State 
Univ., 251 Ill. 48, 95 NE 1034; May- 
ville v. French, 246 Ill. 434, 92 NE 
919; Graham v. Deuterman, 244 Ill. 
124, 91 NE 61; Chicago Union Tract. 
Co. v. Lawrence, 211 Ill. 373, 71 NE 
1024 [aff 113 Ill. A. 269]. 

Ind.—Ramseyer v. Dennis, 116 NE 
417, 119 NE 716; Sanger v. Bacon, 180 
Ind. 322, 101 NE 1001; Swygart v. 
Willard, 166 Ind. 25, 76 NE 755; Hum- 
phrey v. Harris, 48 Ind. A. 469, 96 
NE 38. 

Iowa.—In re Hanrahan, 182 Iowa 
1242, 166 NW 529; Liddie v. Salter, 
180 Iowa 840, 163 NW 447; In re 
Workman, 174 Iowa 222, 156 NW 438; 
In re Law, 158 Iowa 609, 1388 NW 531; 
Erwin v. Fillenwarth, 155 Iowa 210, 
137 NW 502; Lang v. Lang, 157 Iowa 
300, 185 NW 604; McBride v. Mc- 
Bride, 142 Iowa 169, 120 NW 709; 
O’Brien v. Chicago, ete, R. Co., 89 
Iowa 644, 57 NW 425; Smith v. Hick- 
enbottom, 57 Iowa 733, 11 NW 664. 

Kan.—Munger v. Myers, 96 Kan. 
743, 153 P 497; Jenkins v. Jenkins, 94 
Kan. 263, 146 P 414; Fish v. Poor- 
man, 85 Kan. 237, 116 P 898; Kempf 
v. Koppa, 74 Kan. 153, 85 P 806; How- 
ard v. Carter, 71 Kan. 85, 80 P 61. 

Ky.—Cecil v. Anhier, 176 Ky. 198. 
195 SW 837; Murphy v. Murphy, 146 
Ky. 396, 142 SW 1018. 

Me.—-ireland y. White, 102 Me. 233, 
66 A 477. 

Md.—Grill v. O’Dell, 113 Md. 625, 
77 A 984; Struth v. Decker, 100 Mad. 
368, 59 A 727; Townshend vy. Town- 
shend, 7 Gill 10. 

Mass.—Hewitt v. Taunton St. R. 
Co.. 167 Mass. 483, 46 NE 106; Barker 
v. Comins, 110 Mass. 477. 


of the 
facts or matters of appearance on which the 
inference is based, with such degree of complete- 
ness or accuracy as to enable them to draw a proper 
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inference,?? 
lowed to state 


present to the 
constituent 


sent minded;*® 


Mich.—In re Sparks, 198 Mich. 421, 
164 NW 267; Sceba v. Manistee R. Co., 
189 Mich. 308, 155 NW 414, LRA1918C 


1090; Roberts v. Bidwell, 136 Mich. 
191, 98 NW 1000. 
Minn.—Buck v. Buck, 126 Minn. 


275, 148 NW 117; McEleney v. Dono- 
van, 119 Minn. 294, 138 NW 306. 

Mo.—Heinbach v. Heinbach, 274 
Mo. 301, 202 SW 1123; Wightman v. 
(zrand Lodge, A. O. U. W., 121 Mo. 
A. 252, 98 SW 829. 

Nebr.—Burgedorff v. Hamer, 95 
Nebr. 113, 145 NW 250; Hilmer v. 
Western Travelers’ Acc. Assoc., 86 
Nebr. 285, 125 NW 535, 27 LRANS 
319; In re Wilson, 78 Nebr. 758, 111 
NW 788. 

N. H.—Bachman v. Travelers’ Ins. 
Co: 18 N. He 100,197 A 223: 

N. Y.—De Witt VaeBarlye WiaNeay: 


340. 

. C.—In re Broach, 172 N. C. 520, 
einene Staub, LiZpeN wae. 
138, 90 SE 119; In re Rawling, 170 
N. C. 58, 86 SE 794, AnnCas1918A 948; 
Hodges v. Wilson, 165 N. C. 323, 81 
SE 340; Brazille v. Carolina Barytes 
Co.; 157, IN: -Cy 454, 73¢SH) 215; Bat- 
ton v. W. M. Ritter Lumber Co., 73 
SE 167; Stewart v. Stewart, 155 N. C. 
341, 71 SE 308; Moffitt v. Smith, 153 

N. Re 292, 69 SE 224, 
D.—Dowad v. McGinnity, 30 N. 
p.. "308, 152 NW 524; Nelson v. 
Thompson, 1Gi_ ND: 295, 112 NW 
1058. : 

Okl1.—Mountain View Farmers’, 
etc., Bank v. Haile, 149 P 214. 

Ss. C.—Miller v. Hamilton Brown 
Shoe Co., 89 S. C. 530, 72 SE 397, Ann 
Cas1913B 106; Shelton v. Southern R. 
Co. 86'S: C.5985567, SE, 899. 

S. D.—Davis v. Davis, 29 S. D. 420, 
137 NW 283. 

Tex.—Garrison v. Blanton, 48 Tex. 
299; Daley v. Whitacre, (Civ. A.) 207 
SW 350; Missouri, ete, R. Co. v. 
Gilcrease, (Civ. A.) 187 SW 714; Mis- 
souri, etc., R. Co. v. Linton,;“(Civ. A.) 
141 SW 129; Rankin v. Rankin, (Civ. 
A.) 134 SW 392; Koppe v. Koppe, 57 
Tex. Civ. A. 204, 122 SW 68; Daniel v. 
Modern Woodmen of America, 53 Tex. 
Civ. A. 570, 118 SW 211; Citizens’ R. 
Co. v. Robertson, 41 Tex. Civ. A. 324, 
91 SW 609; Field’ v. Field, 39 Tex. 
Civ. A. 1, 87 SW 726; Galloway v. San 
Antonio, etc., R. Co., (Civ. A.) 78 SW 


82. 
Utah.—In re Swan, 170 P 452. 
Rar i .—In re Smith, 88 Vt. 259, 92 A 
Wash.—Rust v. Washington Tool, 
ue Co FLOINy Wash (S025 172) =P 


W. Va.—Sprinkle y. Big Sandy Coal, 
ete: 1 Co:, 172 YW. Vae S58; 8 SHao ds 
Freeman v. Freeman, 71 W. Va. 303, 
76 SE 657. 

Wis.—Hempton vy. State, 111 Wis. 
127, 86 NW 596, 

“The conclusion is reached not as 
a sequence of knowledge in refer- 
ence to occult mental conditions, but 
as a result of observed facts patent 
to all, concerning which the non-ex- 
pert is as competent to judge as the 
trained specialist.” Holland v. Zoll- 
Bee 102) ‘Cal. 6383, 639, 39 P 930,37 2 

43. See cases supra note 42, and 
infra this note. 

“We can conceive that there was 
somewhat in his manner and general 
appearance which impressed the wit- 
ness, and which she intended to de- 
scribe, when she said he talked like a 
child. It is not easy to describe the 
imbecility of old age. The witness 
used an illustration. Descriptions are 
often given in this way. They may 
be indefinite and inadequate, but they 
are not usually regarded as expres- 
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Accordingly witnesses have been al- 


whether persons observed were, 


at times sufficiently near to be relevant,** ab- 


bright and quick;** childish;*? 


easily impressed,*® or influenced;*® fickle;°° judi- 


sions of opinion.’ Smith v. Hicken- 
bottom, 57 Iowa 733, 736, 11 NW 664. 

“How is it possible to describe in 
words that combination of minute ap- 
pearances, upon which a judgment in 
such cases is formed. The attempt to 
try. such a question, excluding all 
matter of opinion, would in most 
cases, I am persuaded, prove entire- 
ly futile. ...A witness can scarcely 
convey any intelligible idea upon such 
a question, without infusing into his 
testimony more or less opinion. Men- 
tal imbecility is exhibited in part by 
attitude, by gesture, by the tones of 
the voice, and the expression of the 
eye and face. Can these be de- 
seribed in language so as to con: 
vey, to one not an eye-witness, an 
adequate conception of their force?” 
De Witt v. Barly, 17 N. Y. 340, 348. 

44. In re Hull, 117 Iowa 738, 89 
NW 979; Denning vy. Butcher, 91 
lowa 425, 59 NW 69; Baltimore Safe- 
Deposit; ete., Co. ws Berry, 93 sad: 
560, 49 A 401; Ramsdell v. Ramsdell, 
128 Mich. 110, 87 NW 81; Russell v. 
State, 53 Miss. 367: 

45. State v. Wright, 112 Iowa 436, 
84 NW 541. 

46. Martin v. State, 90 Ala. 602, 8 
S 858, 24 AmSR 844; Laplante v. 
Warren Cotton Mills, i65 Mass. 487, 
43 NE 294 

47. Burney v. Torry, 100 Ala. 157, 
14 S 685, 46 AmSR 33; Coffman v. 
Reeves, 62 Ind. 334; Vannest. v. 
Murphy, 135 Iowa 123, 112 NW 236;. 
Johnson v. Foster, 221 Mass. 248, 108 
NE 928. 

[a] Form of statement.—It may 
be stated that a person “acted very 
childish, ds though she had forgotten, 
as though she was childish.” Van- 
nest v. Murphy, 135 Iowa 123, 125, 
112 NW 236. 

48. Cal.—Conner v. Stanley, 67 Cal. 
ss ay aa) S083 

Conn.—Vivian’s App., 74 Conn, 257, 
50 A 797. 

Ga.—Howell v. Howell, 59 Ga. 145. 

Mich.—In re Sparks, 198 Mich. 421, 
164 NW 267. 

Tex.—Rankin vy. Rankin, (Civ. A.) 
134 SW 392, 

49. Vivian’s App., 74 Conn, 257, 
50 A 797; Penn v. Thurman, 144 Ga. 
7, 86 SE’ 233; In re Sparks, 198 Mich. 
421, 164 NW 267; Rankin v. Rankin, 
(Tex. Civ, Aw) 134 SW. 392. 

[a] Contrary view.—(1) Ques- 
tions addressed to witnesses in a will 
contest for undue influence as to 
whether testatrix was a person 
“easily influenced” were objectionable 
as calling for conclusions, and inad- 
missible, except in the case of a wit- 
ness who is an intimate acquaintance 
and is authorized to give an opin- 
ion under Code Civ. Proc. § ans In 
re Snowball, 157 Cal. 301, 107 P 598. 
(2) “The “questions were as to 
whether the testatrix was a person 
easily influenced; as to what influ- 
ence her uncle and aunt exercised 
over her; to what extent she had 
been influenced by her uncle and to 
what extent she had been influenced 
by her aunt; whether she was afraid 
of her uncle, and other like ques- 
tions. It is manifest that the court 
was right in its ruling, since the 
auestions did not call for facts, but 
for mere opinions and conclusions 
from facts.” Michael v. Marshall, 
201 Ill. 70, 74, 66 NE 2738. (3) BEvi- 
dence that a person was of strong 
character and not easily influenced 
has been rejected. Teter v. Spooner, 


279 Ill. 39, 116 NE 673; Lyman v. 
Kaul, 275 Tl. 11, 118 NE 944, 
50. Mills v. Winter, 94 Ind. 329; 


Willis v. Kansas City Terminal R. 
Co., (Mo. A.) 199 SW 7386. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cious ;°' lacking in memory ;5? normal;°? of average 
intelligence; ;°* rational or irrational; 255 sensible ;°° 
simple ;°? stupid;°® uncertain ;>? weak; <0 weak- mind- 
A witness may also 
state that a given condition of mind on one occasion 
resembled that observed on another.** In some cases 


ed;*! or without memory. 2” 


[a] A witness well acquainted with 
the person, although not an expert, 
may testify to prove fickleminded- 
ness. Mills v. Winter, 94 Ind. 329. 

51. St. Louis, etc., R. Co. v. Shif- 
filet, (Tex. Civ. A.) 56 SW 697; Carr 
v. State, 24 Tex. A. 562, 7 SW "328, 5 
AmSR 905. 

52. McCoy v. Jordan, 184 Mass. 
575, 69 NE 358. 

53. Lucas v. McDonald, 126 Iowa 
678, 102 NW 582. 

54. Hewitt v. Taunton St. R. Co., 
167 Mass. 483, 46 NE 106. 

55. Ala.—Parrish v. State, 139 Ala. 
16, 36 S 1012. 

Cal.—De Arellanes vy. Arellanes, 151 
Cal. 443, 90 P 1059; In re Keithley, 
134 Cal. 9, 66 P 5; Holland v. Zollner, 
102 Cal. 633, 36 P 930, 37 P 281. 


. lowa.—Lucas v. McDonald, 126 
Iowa 678, 102 NW 582. 
N. Y.—Peo. v. Pekarz, 185 N. Y. 


470, 78 NE 294; Wyse v. Wyse, 155 
ING Yar e300 040;. INI 89 420) sPaine wiv: 
Aldrich, 133 N. Y. 544, 30 NE 725; 
Holcomb v. Holcomb, 95 N. Y. 316; 
In re Ross, 87 N. Y. 514; Rider v. 
Miller, 86 N. Y. 507; Hewlett v. 
Wood, 55 N. Y. 634; Clapp v. Fuller- 
ton, 34 N. Y. 190, 90 AmD 681; Warner 
v. Packer, 139 App. Div. 207, 123 
NYS 725; Matter of Small, 118 App. 
Div./502; 103) NYS %705;. Matter sof 
Brower, 112 App. Div. 3870, 98 NYS 
438; Johnson v. Cochrane, 91 Hun 
163, 36 NYS 287; Brady v. Smith, 8 
Misc. 465, 28 NYS 776. 

Tex.—McDonald v. McDonald, (Civ. 
A.) 150 SW 593. 

Vt.—In re Smith, 88 Vt. 259, 92 A 
223; In re Hsterbrook, 83 Vt. 229, 75 
Tae 

{a] Form of statement.—(1) “The 
witness was a layman and could not 
properly give an opinion as to the 
mental capacity of the grantor, or as 
to whether he was rational or irra- 
tional, even when such opinion might 
be based upon specific acts and con- 
versations, and his personal observa- 
tions. He could state the acts and 
conversations of which he had per- 
sonal knowledge, and then be_ per- 
mitted to say whether, in his judg- 
ment, such acts and conversations 
were rational or irrational, or were 
those of a rational or irrational per- 
Son.’ — Paine v.| “Aldrich; »133) No. Y. 
544, 547, 30 NE 725. (2) A witness 
may state that one “talked ration- 
ally.” Hodge v. Rambo, 155 Ala. 175, 
45 S 678. (3) That nothing peculiar 
was observed by the witness may be 
stated. In re Esterbrook, 83 Vt. 229, 
Wo rsAstL 

[b] On the other hand it has 
been held that, in a will contest, lay 
witnesses who had stated acts of, 
and conversations with, testator 
should not be permitted to answer 
whether they were acts and conver- 
sations of a rational or irrational 
person. Matter of Small, 118 App. 
Div. 502, 103 NYS 705. 

Insanity see infra §§ 698-703. 

56. In re Smith, 88 Vt. 259, 92 A 
223 (“very sensible”). 

57. Johnson y. State, 42 Tex. Cr. 
618, 62 SW 756. 

{a] That a person “acted foolish” 
has been rejected. Wallace v. Whit- 
man, 201 Ill. 59, 66 NE 311. 


68. *Terr, v: Padilla, 8 N.-—M. 510, 
46 P 3846. 
[a] Ability to converse intelli- 


gently.—On the trial of a suit to set 
aside a conveyance made by a deced- 
ent on the ground that he was men- 
tally incompetent to execute it, a 
nonexpert witness, having given con- 
versations and described the con- 
duct of-the grantor, could not state 
whether the grantor was able to 
converse intelligently on any par- 
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ticular subject for any length of 
time. Ames vy. Ames, 75 Nebr. 473, 


106 NW 584. 

59. Terr. v. Padilla, 8 N. M. 510, 
46 P 346. 

60. Peo. v. Worthington, 105 Cal. 


166, 38 P 689. 

61. Koppe v. Koppe, 57 Tex. Civ. 
A. 204, 122 SW 68. 

[a] A witness may state that one 
was weak-minded and had no ap- 
preciation of the value of money or 
property. Koppe v. Koppe, 57 Tex. 
Civ. A. 204, 122 SW 68. 

62. Johnson v. State, 42 Tex. Cr. 
618, 62 SW 756. 


63. Stallings v. State, (Tex. Cr.) 
63 SW 127. 
64. Atwood v. Atwood, 84 Conn. 


169, 79 A 59, 37 LRANS 591; Harris 
v. Hipsley, 122 Md. 418, 89 A 852; 
Line v. Line,:119 Md. 403, 86 A 1032, 
AnnCasi914D 192; Whitaker v. Ham- 
ilton, 126 N. C. 465, 35 SE 815. 

65. Dominick v. Randolph, 124 
Ala. 557, 27 S 481; Campbell v. Dick, 
(Okl.) 172 P 783; Harris v. Hipsley, 
122 Md. 418, 89 A 852. 

{a] On cross-examination a wit- 
ness may be asked as to a person’s 
capacity to execute a deed. Dominick 
v. Randolph, 124 Ala. 557, 27 S 481. 

66. Ala.—Miller v. Whittington, 
80 S 499; Wear v. Wear, 76 S 111. 

Del. —Steele vs Helm, 16 Del. 237, 
43 A 153. 

Ill.—Secott v. O’Connor-Couch, 271 
Ill. 395, 111’ NE 272, LRA1916D 179. 

Kan.—Durant v. Whitcher, 97 Kan. 
6035 156) R739. 


Md.—Jones v. Collins, 94 Md. 403, 
51 A 398. 

Mass.—Jenkins vy. Weston, 200 
Mass. 488, 86 NE 955. 

Mo.— Wigginton v. Rule, 275 Mo. 
412, 205 SW 168. 

Mont.—Spencer v. Spencer, 31 
ao GSI 79 RP Us20: 

C.—In re Stock, 175 N. C. 224, 
95 NSE 360 

Or.—In re Sturtevant, 178 P 192. 

Vt.—In re Smith, 88 Vt. 259, 92 
A 223. 

[a] Opinion of attesting witness. 
—Jones v. Collins, 94 Md. 4038, 51 
A 398. 

{b] Opinion formed after execu- 
tion.— Witness’ opinion of testator’s 


capacity, formed subsequently to time 
of executing will, after talking to 
other nurses, was inadmissible. Hol- 
brook v. Seagrave, 228 Mass. 26, 116 
NE 889. 

67. Ala.—Wear v. Wear, 76 § 111. 

Cal.—In re Daniels, 140 Cal. 335, 
403 P1053: 

Conn.—Atwood v. Atwood, 84 Conn. 
169, 79 A 59, 37 LRANS 591; Hayes 
v. Candee, 75 Conn. 131, 52 A 826; 
Turner’s App., 

A. 310. 

Ida.—Weber v. Della Mountain Min. 
Co., 14 Ida. 404, 94 P 441. 

Ill.— Ravenscroft v. Stull, 280 Ill. 
406, 117 NE 602, AnnCasi1918D 130; 
Mayville v. French, 246 Ill. 434, 92 
NE 919; Neely v. Sheppard, 190 Ill. 
637, 60 NE 922; Schneider v. Mann- 
ing, 121° 11). 376, 12 NE°267. 

Iowa.—Liddle v. Salter, 180 Iowa 
840, 163 NW 447; Erwin v. Fillen- 
warth, 160 Iowa 210, 137 NW 502. 

Mich.—In re Walsh, 196 Mich. 42, 


163 NW) 220; AnnCasi918H 217; 
White v. Bailey, 10 Mich. 155. 
Mo.—Farrell v. Brennan, 32 Mo. 
328, 82 AmD 1387. 
Nebr.—Burgedorff v. Hamer, 95 
Nebr. 1138, 145 NW 250. 


N. C.—Crowell v. Kirk, 14 N. C. 
355. 

Oh.—Niemes v. Niemes, 97 Oh. St. 
145, 119 NE 508. 

Vt.—Fairchild v. Bascomb, 35 Vt. 
398. 


72 Conn. 305, 316, 44; 
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the courts have received statements as to capac- 
ity to make a contract,®* deed,® or will,°® to trans- 
act business,®? or to ineur criminal liability. oe 
in other cases statements as to mental capacity to 
execute a deed,®® mortgage,” will,”! contract,” or re- 


But 


[a] Especially upon cross-exami- 
nation is such evidence admissible. 
In re Daniels, 140 Cal. 335, 73 P 1053. 

68. State v. McGruder, 125 Iowa 
741, 101 NW 646; Pflueger v. State, 
46 Nebr. 493, 64 NW 1094. 

69. Cal: —Langenbeck v. Louis, 140 
Cal. 406, 73 P 1086. 

Til. —Stoutenborough v. Miller, 188 


Ill. A 

Kan.—Brown v. Brown, 96 Kan. 
510, 152 P 646. 

Md.—Struth v. Decker, 100 Ma. 368, 
59 A 727. 

Wash.—Clum v. Barkley, 20 Wash. 
103, 54 P 962. 


70. Stoutenborough v. Miller, 188 
TRAY M220: 
71. Ark.—Smith v. Boswell, 93 


Ark. 66, 124 SW 264. 

Ga.—Mosley v. Fears, 135 Ga. 71, 
68 SE 804. 

Ill.—Bailey v. Beal, 251 Ill. 577, 96 
NE 567; Wetzel v. Firebaugh, 251 IIl. 
190, 95 NE 1085; Baker v. Baker, 202 
Ill. 595, 67 NE 410. y 

Me.—Hall v. Perry, 87 Me. 569, 33 
A 160, 47 AmSR 352. 
ae ae coe v. Bradlee, 127 Mass. 

4, 

Mich.—In re Dowell, 152 Mich. 194, 
115 NW 972. 

Mo.—Wigginton v. Rule, 275 Mo. 
417, 205 SW 168; Lorts vy. Wash, 175 
Mo. 487, 75 SW 95; Farrell v. Bren- 
nan, 32 Mo. 328, 82 AmD 137. 

Nebr.—In re Cheney, 78 Nebr. 274, 
Rett NW 731. 

Y.—In re Myer, 184 N. Y. 54, 
76 NE 920, 6 AnnCas 26; In re Arnold, 
14 Hun 525; In re Schmidt, 139 NYS 


464. 

Oh.—Bahl v. Byal, 90 Oh. St. 129, 
106 NE 766. 
Pa.—Stokes v. Miller, 10 WklyNC 
41. 


R. I.—Hopkins v. Wheeler, 21 R. I, 
533, 45 A 551, 79 AmSR 819. 

Tenn, —Nashville, Stam: or Ws 
Brundige, 114 Tenn. 31, 84 SW 805, 
4 AnnCas 887. 

Tex.—Brown vy. Mitchell, 88 Tex. 
350, 31 SW 621, 36 LRA 64. 

Vt.—In re Bean, 85 Vt. 452, 82 A 
734; Londonderry v. Fryor, 85 Vt. 
294, 79 A 46; In re Esterbrook, 83 Vt. 
229, 75 A 1; Fairchild v. Bascomb, 35 
Vit2) 398. 

“What degree of mental capacity is 
necessary to the making of a will 
is a question of law, which was not 
to be determined by the witness, and 
as to which he could not be assumed 
to be informed, unless the legal 
requisites of testamentary capacity 
were stated in the interrogatory, or 
otherwise explained to him. Without 
seme such explanation, it would be 
impossible to say that the witness, 
the jury and the judge were not each 
governed by a different standard in 
settling the question.” May v. Brad- 


lee, 127 Mass. 414, 420. ° 
[a] Tlustration.—On an issue as 
to testator’s mental capacity, evi- 


dence that testator went to witness 
to have a new will drawn, but that 
witness advised him to obtain a 
lawyer because he did not believe tes- 
tator competent to make a will, was 
inadmissible. McHEvilly v. Brown- 
field, 258 Ill. 49, 101 NE 229. 

{b] The opinion of a lawyer as to 
testamentary capacity is incompet- 


ent. In re Esterbrook, 83 Vt. 229, 75 
A 1. 
[ec] Self-control—In a will con- 


test, the opinion of a witness that 
testator was not capable of self-con- 
trol or self-government was incom- 
petent. Franklin v. Boone, 39 Tex. 
Civ. A. 597, 88 SW 262. 

72. Kan.—Brown v. Brown, 96 
Kan. 510, 152 P 646. 

Md.—Struth v. Decker, 100 Md. 368, 
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lease ;** to transact business ;74 to manage property 7° 
or affairs;7° to understand important business mat- 
ters ** or transactions ;‘® to incur criminal liability ;79 
or to treat a person properly,®° have been regarded 
as incompetent, because they involve an expression 
of the opinion of the witness on the precise point on 
which the court or jury are to pass.®1 
explanation of these discordant views may be found 
in the consideration that such a statement may, un- 
der some circumstances, be obviously merely the wit- 
ness’ way of expressing the mental condition ob- 


HOLA TZ: 
Mass.—Smith v. Smith, 157 Mass. 
389, 32 NE 348. 


Tenn.—Nashville, ete, R. Co. v. 
Brundige, 114 Tenn. 31, 84 SW 805, 
4 AnnCas 887. 

Tex.—Mills v. Ccok,’ (Civ. A.) 57 


SW 81. 

Vt.—Londonderry v. Fryor, 84 Vt. 
294, 79 A 46. 

73. Beard v. Southern R. Co., 143 
N. G€. 136, 55 SHe505- 

74. Ala.—Torrey v. 113 
Ala. 496, 21 S 348. 

Cal.—In re Coburn, 11 Cal. A. 604, 
105 P 924. 

Iowa.—Williams State Bank v. 
Gish, 167 Iowa 526, 149 NW 600; Mc- 
Gibbons v. McGibbons, 119 Iowa 140, 
93 NW 55; Betts v. Betts, 113 lowa 
111, 84 NW 975. 

Mass.—Smith v. Smith, 157 Mass. 
389, 32 NE 348. 

Vt.—Londonderry v. Fryor, 84 Vt. 
294, 79 A 46. 

75. In re Cokurn, 11 Cal. A. 604, 
105 P 924; Stoutenborough v. Miller, 
138 “DR? At 12205) Swick Gvir Sheridan, 
107 Minn. 130, 119 NW 791;.London- 
derry v. Fryor, 84 Vt. 294, 79 A 46. 

76. Hamrick v. State, 134 Ind. 324, 


Burney, 


34 NE 3. 
77. Niemes v. Niemes, 97 Oh. St. 
145, 119 NE 503. ; 
78. Koppe v. Koppe, 57 Tex. Civ. 


A. 204, 122 SW 68. 

79. lowa.—State v. Bennett, 143 
Iowa 214, 121 NW 1021. 

Mo.—State v. Brown, 181 Mo. 192, 
79 SW 1111. 

Nebr.—Pflueger v. State, 46 Nebr. 
4938, 64 NW 1094. 

N. Y.—Peo. v. Lake, 12 N. Y. 358. 

N. G.—State v. Thomson, 153 N. C. 
618, 69 SE 254. 


Pa.—Com. v.. Zoltowski, 246 Pa. 
410, 92 A 496. 

Ss. D—State v. Leehman, 2 S. D. 
171, 49 NW 3. 

Tex.—Ford v. State, 40 Tex. Cr. 


280, 50 SW. 350. 

Vt.—Londonderry v. Fryor, 84 Vt. 
294, 79 A 46. 

[a] Whether a person knew the 
difference between right and wrong 
(1) may be inquired on cross-exami- 
nation of an ordinary observer who 


has testified as to facts tending to/| 


State v. Porter, 34 
Iowa 131; State v. Leehman, 2 S. D. 
171, 49 NW 38. (2) And under ‘spe- 
cial circumstances the question has 


show insanity. 


been allowed even upon direct ex- 
amination. Pflueger v. State, 46 
Nebr. 493, 64 NW 1094; Shults v. 


State, 37 Nebr. 481,55 NW 1080; Carr 
v. State, 24 Tex. A. 562,°7 SW 328, 
5 AmSR 905. 

80. Lindsey v. White, (Tex. Civ. 
A.) 61 SW 4388 (where it was held, 
however, that on the probate of a 
will which was contested on the 
ground of the mental incapacity of 
testatrix, where it was shown that. 
testatrix had an insane antipathy to 
her husband, evidence of a physician 
that, in his opinion, testatrix was 
capable of acting intelligently with 
reference to her husband did not vio- 
late the rule that experts cannot ex- 
press an opinion as to the capacity 
of the person to do the very thing 
in issue, aS such witness was en- 
titled to testify, in regard to testa- 
trix’s delusion as to her husband, 
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his provinee.®? 


A possible 


that she was sane and intelligent on 
that subject). 

81. McGibbons v. McGibbons, 119 
Iowa 140, 98 NW 55; Nashville, etc., 
R. Co. v. Brundige, 114 Tenn. 31, 34, 
84 SW 805, 4 AnnCas 887; Daley v. 
Whitacre, (Tex. Civ. A.) 207 SW 350; 
Londonderry v. Fryor, 84 Vt. 294, 
297, 79 A 46. 

“The degree or quantum of men- 
tal capacity which the party whose 
act is called in question must have, 
to enable him to make a valid con- 
tract, is a question of law for the 
court to decide, and whether said 
party has the required quantum is 
a question of fact to be found by the 
jury from all the evidence; and the 
opinions of witnesses are not com- 
petent evidence, in cases of this kind, 
upon either point. The mental ca- 
pacity of the plaintiff to -contract 
was also the direct point—practically 
the sole point—to be decided by the 
court and jury; and the admission 
of this testimony was, in effect, a 
substitution of the opinion of the 
witnesses upon both the law and the 
facts of the case for that of the 
triers provided by law to determine 
them. This cannot be done. The tes- 
timony of witnesses must relate to 
the facts, and it is the province of 
the court to determine the law, and 
the jury the ultimate facts. Wit- 
nesses, in cases involving mental ca- 
pacity, after stating the facts with- 
in their knowledge, may give their 
opinion, formed from those facts, 
of the soundness or unsoundness of 
the mind of the party in question, 
but cannot be permitted to express 
an opinion whether such party had 
sufficient mental capacity to make a 
contract or execute a will, as the 
case may be. There seems to be but 
little or no conflict in the authorities 


upon this subject.” Nashville, ete., 
R. Co. v. Brundige, supra. 
“What is sufficient capacity to 


transact business, or to make a will, 
is a matter of law, depending some- 
what upon the nature of the business. 
A witness may not correctly appre- 
hend the rule of law, and if he uses 
such expressions may be misled him- 
self, or may mislead the jury. Hence 
the question should be framed so 
as to require him to state the meas- 
ure of the testator’s capacity in his 
own language, and by such ordinary 
terms or forms of expression as will 
best convey his own ideas of the 


matter.” Fairchild v. Bascomb, 35 
Vt. 398, 416 [quot Londonderry v. 
Fryor, supra]. 


“Lay witnesses, to say hothing of 
others, cannot give an opinion that 
one has or has not testamentary ¢ca- 
pacity, or capacity to contract, or 
capacity to commit crime, or ca- 
pacity to care for property, or for 
particular property. They may state 
what they know of one in their own 
way, and may add their opinion of 
that one’s mental capacity, basing 
their opinion upon what they have 
narrated to the jury, but they may 
not give. an opinion which involves 
the statement of a rule of law 
whether that rule relates to crimes, 
wills, contracts, or any other matter.” 
Londonderry v. Fryor, supra. 

82. Hayes v. Candee, 75 Conn; 131, 
138, 52 A 826 (“Upon the question of 


served and thus unobjectionable, while in other 
cases it may be clear that the witness is attempt- 
ing to draw the ultimate conclusion and thus exceed 


In any event, the admission of 


such evidence, even if erroneous, is not ground for 
reversal where it does not appear that any prejudice 
resulted therefrom.** 

The witness must state the facts upon which his 
inference is based so far as this is possible,§* and 
the inference must be in connection with, subse- 
quent to, and based upon, the facts observed by 


sanity or insanity, or the degree of 
general mental capacity, in most of 
our courts the opinions of qualified 
witnesses, expert and non-expert, 
will be received in evidence; while 
upon the question of the existence of 
sufficient mental capacity to do cer- 
tain legal acts, such as making a 
contract, a deed, or a will, the opin- 
ions of witnesses, however well 
qualified, in many, perhaps in mosi, 
of our courts, will not be received in 
evidence. The opinion of the witness 
in the first class of cases is said to 
be an inference of fact which is or 
may be helpful to the jury or other 
trier; while in the second class of 
cases the opinion is said to be, or to 
involve, an inference or conclusion 
of law, to be drawn by the court, or 
by the jury under the instructions 
of the court, and not by a mere wit- 
ness. It is said that the distinction 
is between an opinion as to the men- 
tal condition of a party as a mere 
matter of fact, and an opinion as 
to his legal capacity to do certain 
legal acts, which last is said to in- 
volve matter of law. The at- 
tempt to draw a hard and fast line 
in a matter of this kind has not been 
entirely successful. An opinion as 
to the mental capacity of a party to 
make a deed or a will or a contract 
is quite frequently simply the wit- 
ness’ way of stating the mental con- 
dition of the party; and when this is 
really the case, it would seem as if 
on principle the opinion should be 
admitted’’). 

83. Chickering v. Brooks, 61 Vt. 
554, 565, 18 A144, 


84 Ala.—Wear v. Wear, 76 S 111; 
eae v. Murphy, 184 Ala. 188, 63 


Ark.—Rogers vy. Cunningham, 119 
Ark. 466, 178 SW 413; Selle v. Rapp, 
115 Ark. 606, 170 SW 1021; Pulaski 
eae v. Hill, 97 Ark. 450, 134 SW 

Conn.—Grant v. Thompson, 4 Conn. 
203, 10 AmD 119. 

Del.—Rodney v. Burton, 27 Del. 171, 
86 A 826; In re Miller, 26 Del. 477, 
85 A 803. 

D. C.—Turner v. American Secur- 
ity, etc., Co., 29 App. 460. 

Ga.—Brown v. McBride, 129 Ga. 92, 


58 SE 702. 

Ill.—Teter v. Spooner, 279 Ill. 39, 
116 NE 673; Hettick v. Searcy, 278 
Ill. 116, 125 NH .842s Walker .v. 
Struthers, 273 Ill..387,'112 NE 961; 


Aer v. Beatty, 254 Ill. 615, 98 NE 

Ind.—Keyvs v. McDowell, 54 Ind. A. 
263, 100 NE 885. 

Iowa.—Williams State Bank v. 
Gish, 167 Iowa 526, 149 NW 600; In 
re Martin, 166 Iowa 238, 142 NW 74; 
Caltrider vy. Sharon, 164 Iowa 287, 145 
NW 740; Bales v. Bales, 164 Iowa 
257, 145 NW 673; In re Law, 158 
Towa 609, 188 NW 531; In re Walker, 
152 Iowa 164, 128 NW 886. 

Kan.—-Jenkins v. Jenkins, 94 Kan. 
263, 146 P 414; Fish v. Poorman, 85 
Kan. 237, 116 P 898. 

Md.—Coughlin y. Cuddy, 128 Md. 
76, 96 A 869; Smith v. Shuppner, 125 
Ma. 409, 98 A 514, 

Mich.—In re Curtis, 190 Mich. 377, 
157 NW 5. 

Minn.—McEleney vy. Donovan, 119 
Minn. 294, 188 NW 306. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the witness.*° The facts stated must afford a | tion and not 


on has 


reasonable basis for the opinion expressed,’* and 
an opinion which is inconsistent with the facts 


stated should not be received’? 
Knowledge of witness. 


Mo.—Thomasson y. Hunt, 185 SW 
165; Lee Vv. Lee, 258 Mo. 599, 167 
SW 1030; Hunter vy. Briggs, 254 Mo. 
28, 162 SW 204; Wightman v. Grand 
LodgevA, O,-U, W.) 124 Mo. Al 252, 
98 SW 829. 

Mont. — Spencer ‘v. 31 
MONG (631,009 2 320) 

Nebr.—In re Gunderman, 102 Nebr. 
590, 168 NW 359; Carter v. Gahagan, 
102 Nebr. 404, 167 NW 412. 


Spencer, 


N. J.—In re McCraven, 87 N. J. 
Eq. 28, 99 A 619. 
Fong Y.—In re Campbell, 136 NYS 


Oh.—Presbyterian Church Foreign 
Missions vy. Bevan, 2 Oh. A. 182, 34 
Oh, \Cire:Ct. 318. 

Okl.—Campbell v. Dick, 176 P 520. 

S. D.—Davis v. Davis, 29 S. D. 420, 
137 NW 283. 

Tex.—Daley v. Whitacre, (Civ. A.) 
207 SW 350; Missouri, etc., R. Co. v. 
Gilcrease, (Civ. A.) 187 SW_ 714; 
Smith y. Guerre, (Civ. A.) 175 SW 
re Jones v. Nix, (Civ. A.) 174 SW 
Vt.—In re Smith, 88 Vt. 259, 92 A 


223 

W. \Va.—Dower v. Church, 21 
W. Va. 23. 

[a] Sufficiency of statement.— 
The fact that lay witnesses, called 


upon to testify as to their opinions 
of the mental capacity of testator, 
fail to reproduce the minute details 
of conversation with, and incidents 
concerning, the testator occurring 
years before they testify, will not 
of itself render such opinions inad- 
missible. Such a witness, after stat- 
ing such particulars as he can re- 
member, is permitted to sum up the 
total remembered and unremembered 
impressions of the senses by stating 
the opinion they produce. Turner v. 
American Security, ete., Co., 29 App. 
(DW. C:) 460: 

[b] Susceptibility to influence.— 
A nonexpert witness may testify that 
. testatrix was very susceptible to in- 


fluence, without stating any facts. 
Penn v. Thurman, 144 Ga, 67, 86 SE 
233. 

[c] Attesting witmess—An ex- 


ception to this rule has been recog- 
nized in the case of a subscribing 
witness to a will who testified as to 
the mental capacity of the testator. 
Rodney v. Burton, 27 Del, 171, 86 A 
826; In re Miller, 26 Del. 477, 85 A 
803; Thornton y. McReynolds, (Tex. 
Civ. A.) 156 SW 1144. 

[d] Contrary view— “If we _ re- 
gard the allegations of the affidavit 
as the expression of an opinion that 
petitioner is an inebriate, the case 
falls within the principle of Holland 


v. Zollner, 102 Cal. 633, 36 P 980, 
37 P 231. Therein it is said that, 
as a general rule, witnesses must 


state facts and not opinions deduced 
from the facts, but to this rule there 
are several exceptions as thoroughly 
established as the rule itself. One 
of these exceptions applies to ques- 
tions ‘concerning various mental and 
moral aspects of humanity, such as 
disposition and temrer, anger, fear, 
excitement, intoxication, veracity, 
general character, etc. (Note to 
Wharton on Evidence, sec. 573.) The 
reason underlying the exception is, 
that, from the very nature of the 
subject in issue, it cannot be stated 
or described in such language as will 
enable persons not eye-witnesses to 
form an accurate judgment in regard 
to it. (De Witt v. Barly, 17 N. Y. 
340.)’ As further stated therein: 
‘Various mental and moral _ opera- 
tions find. outward expression, as 
elear to- the Observer as any fact 
coming to his observation, but he can 


The testimony must be 
based on the witness’ own knowledge or observa- 


others.’ 


Disqualification as to personal: transactions. 


what he learned from 


The 


fact that witnesses are incompetent to testify as 


only give expression to the fact by 
giving what to him is the ultimate 
fact, and which, for want of a more 
accurate expression, we call opinion.’ 
So here, affiant states what to her is 
an ultimate fact deducible probably 
from other facts and partaking some- 
what of the nature of an opinion, but 
being strictly legal evidence of the 
mental condition of petitioner super- 
induced by excessive indulgence in 
stimulants.” In re Henley, 18 Cal. 
Boils Adee BP 9.913 

85. Loveman y. Birmingham R., 
CLC ACO ng els9 WeAla. fb 1 bisl438 aS Aide 
American Bible Soe. v. Price, 115 Ill. 
623, 5 NE 126; Parnham y. Weeks, 180 
Iowa 649, 163 NW 454. 

[a] A question calling for the 
opinion of a witness as to the mental 
condition of a person, which goes be- 
yond the facts testified to by the wit- 
ness, and predicates his opinion on 
other matters, is improper. lLove- 
man vy. Birmingham R., etc., Co., 149 
Ala. 515, 438 S 411. 

86. D. C.—Turner v. American Se- 
curity, etc., Co., 29 App. 460. 

Iowa.—Monahan vy. Roderick, 166 
NW 725; Ranne vy. Hodges, 181 Iowa 
162, 162 NW 803. 

Md.—Wood v. Hankey, 104 A 430. 

Mo.—Michaels y. Harvey, (A.) 195 
SW 519. 

Utah.—In re Hansen, 177 P 982; In 
re Hanson, 50 Utah 207, 167 P 256. 

[a] No general rule as to suffici- 
ency.—‘“It would be impossible to 
make a rule declaring just what class 
of facts would show a sufficient foun- 
dation for the opinion of a lay wit- 
ness concerning the mental capacity 
of a_ testator. The determination 
must depend mainly upon the circum- 
stances developed by the examina- 
tion of each witness, and therefore 
should be left largely to the wise le- 
gal discretion of the trial court; and 
its ruling in such cases should not be 
disturbed unless it clearly appears 
that it did not properly exercise such 
Gaiscretion.” Turner v. American Se- 
ries ete., Co., 29; App. (D. C.) 460, 
468. 
[ob] Sufficiency a question for 
jury.—‘“‘The sufficiency of the facts 
as a basis for the opinion was a ques- 
tion for the jury, and not for the 
court.” Barry v. Walker, 152 Iowa 
154, 156, 128 NW 386. . 

{c] Insufficient facts.—Wher a 
nonexpert, as basis for an opinion 
that the mind of textatrix was un- 
sound, testified to a conversation 
with her in which she stated that her 
chickens were stolen, that witness 
noticed a difference in her conversa- 
tion and actions, and that her house- 
keeping was not as careful as it once 
was, such facts were so meager that 
it was within the court’s discretion 
to refuse to admit her. opinion. 
Spiers v. Hendershott, 142 Iowa 446, 
120 NW 1058. 


87. Blackman vy. Andrews, 150 
Mich. 322, 114 NW 218. 

gs. Ala.—Carlisle vy. Atchley, 1€5 
AAs 2. Obie OL Sad 185 
* Cal.—In re Huston, .163- Cal. 166, 


124 By 852. 

D. C.—Turner v. American Secur- 
ity, ete., Co., 29 App. 460. 

T1l.—Snell v. Weldon, 239 Ill. 279, 
87 NE 1022. 

Ind.—Sutherland v. 56 
Ind. 348. 

TIowa.—Denning vy. Butcher, 91 Iowa 
425, 59 NW 69. 

Md.—Whisner y. Whisner, 122 Md. 
195,- 89 A 393. 

Mich.—Buys v. Buys, 99 Mich. 354, 
58 NW 381. 

Mo.—Appleby v. Brock, 76 Mo. 314. 

N. D.—Dowd v. McGinnity, 30 N. D. 


Hankins, 


‘relatives with 


|ance with testator 


to personal transactions or communications with a 
decedent *® is no ground for excluding their opinions 


308, 152 NW 524. 
Tex.—Navasota First Nat. Bank v. 
Ae a 29 Tex. Civ. A. 539; 69 SW 


Utah.—In re Swan, 170 P 452. 

Wash.—Rust v. Washington Tool, 
ete: ‘Co, LOL Wash. 552;\ L724 (846. 

Wis.—Duthey vy. State, 131 Wis. 
178, 111 NW 222, 10 LRANS 1032. 

[a] Sufficient opportunity for ob- 
servation must be shown. Suther- 
land v. Hankins, 56 Ind. 343; Den- 
ning v. Butcher, 91 Iowa 425, 59 NW 
69; Hurst v. Chicago, ete., R. Co., 49 
Iowa 76; Buys v. Buys, 99 Mich. 
354, 58 NW 331. 

[b] What knowledge may be con- 
sidered.—A witness, called upon to 
testify as to the mental condition of 
a testator, who had worked in the 
same office with the testator, and 
who was familiar with the standing 
of the testator in the office, as to 
efficiency, is entitled to consider such. 
knowledge in reaching a conclusion 
as to the testator’s mental condition. 
aaa v. Higgins, 31 App. (D. CG.) 

5 


[c] Sufficient knowledge—/(1) The 
testimony of a witness, in a suit to 
contest a will on the ground of testa- 
mentary incapacity, that testatrix 
shortly after the execution of the 
will had stated that there was. no 
need of her making a will, that tes-- 
tatrix was not able to remember any-- 
thing, that she would become drowsy 
during a conversation and would: fall 
asleep, that she was apprehensive 
that some one would get into her 
house to kill her, that she became: 
slovenly in her habits, and that dur- 
ing the month after the execution 
of the will she looked for a brother 
to visit her who had been dead for 
ten years, showed ample knowledge 
to support the opinion of the witness 
that testatrix was mentally incompe-. 
tent. Grill v. O’Dell, 113 Md. 625, 77 
A 984, (2) A witness is prima facie 
sufficiently qualified. to testify to a 
person’s mental condition, where he 
had known such person all his life 
and had met her at least once a 
month. In re Huston, 163 Cal. 166, 
124 P &52. (38) An opinion based on 
casual conversations at chance meet- 
ings and relating to small transac- 
tions is competent. Smith vy. Ko- 
pitzki, 254 Ill. 498, 98 NE 953, (4) 
Witnesses were not disqualified to 
give opinions as to the mental ca- 
pacity of testatrix, because she had 
not discussed business affairs of her 
them, so that they 
might thereby become qualified to 
state whether she knew the extent 
and nature of her property, and who 
were the natural objects of her boun- 


ty. Wetzel v. Firebaugh, 251 IIl. 
190, 95 NE 1085. 
{d] Imsufficient knowledge.—(1) 


Where one witness had an acquaint- 
which was of a 
mere casual character, and another 
knew him only through having given 
him massage treatments on three oc- 
casions, neither was an “intimate ac- 
quaintance” of testator. required, by 
Code Civ. Proc. § 1870 subd 10, to 
qualify him to testify as to testator’s 
mental condition. Huyck v. Rennie, 
151 Cal. 411, 90 P 929. (2) Two iso- 
lated interviews had by a witness 
with testatrix ten months before the 
execution of her will, contested on 
the ground of testamentary incapa- 
city, are insufficient to show sufficient 
knowledge of the witness to express 
an opinion as to testatrix’s mental 
condition. Grill v. O’Dell, 113 Md. 
625, 77 A 984. 

89. See Witnesses [40 Cyc 2260 et 
seq]. 
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as to his mental condition.®° 


An inference of a technical nature, as that the 
controlling impulse of certain conduct was a de- 
lusion, or irresistible,®! or that someone else had 
a similar peculiarity °* cannot be stated by an 


unskilled observer. 


When evidence unnecessary. Where the person 
in question is present as a witness and is fully 
examined in the presence of the jury, the infer- 
ences of other observers as to his mental capacity 
is unnecessary, and is accordingly rejected.** 
Change in Condition. 
ness may state a change in mental condition,®* 
whether such change is for the better ®® or for the 
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90. Erwin v. Fillenwarth, 160 lowa 
210, 137 NW 502. 

91. Patterson v. State, 86 Ga. 70, 
12 SE 174. 

92. State v. Winter, 72 Iowa 627, 
34 NW 475; Gehrke v. State, 13 Tex. 
568; In re McCabe, 70 Vt. 155, 40 A 
52; State v. So Ho Me, 1 Wash, 276, 
24 P 443. 

93. Sprague v. Atlee, 81 Iowa 1, 
46 NW 1756; Pease v. Burrowes, 86 
Me. 153, 29 A 1053; Terr. v. Padilla, 
8 N. M. 510, 46 P 346. 

94. Ala._—In re Carmichael, 36 Ala. 
514. 

Ark.—Selle v. Rapp, 115 Ark. 606, 
170 SW 1021. i 

Ga.—Georgia R., etc., Co. v. Gille- 
land, 133 Ga. 621, 66 SE 944. 

Tll.—New York, ete., R. Co. v. Lue- 
beck, 157 Ill. 595, 41 NE 897. 

Iowa.—In re Winslow, 122 NW 971. 

Mass.—Clark v. Clark, 168 Mass. 
528, 47 NE 510; Com. v. Sturtivant, 
117 Mass. 122, 19 AmR 401; Nash v. 
Hunt, 116 Mass. 237; Barker v. Com- 
ins, 110 Mass. 477. 

Tex.—Memphis Cotton Oil Co. v. 
Tolbert, (Civ. A.) 171 SW 309; Globe 
Loan Co. v. Betancourt, (Ctv. A.) 
171 SW 308; Pullman Co. v. Hoyle, 
beoleMex.n Civ, Ale5347 115 Siw 3155 
Calloway v. San Antonio, etc., R. Co., 
(Civ. A.) 78 SW 32. 

Eng.—Tatham v. Wright, 2 Russ. 
& M. 1, 11 EngCh 1, 39 Reprint 295; 
Eagleton v. Kingston, 8 Ves. Jr. 438, 
32 Reprint 425. 

95. West Chicago St. R. Co. v. 
Fishman, 169 Ill. 196, 48 NE 447; 
Swyegart v. Willard, 166 Ind, 25, 76 
NE 755; In re Normans, 72 Iowa 84, 
33 NW 374; Com. v. Brayman, 136 
Mass, 438. 

96. Ala.—Woodward Iron Co. v. 
Spencer, 194 Ala. 285, 69 S 902. 

Ga.—Georgia, etc., R. Co. v. Gille- 
land, 133 Ga. 621, 66 SE 944. 

Ill.— Cicero, etc., St. R. Co. v. Rich- 
ter, 85 Ill. A. 591. 

Jowa.—Manatt v. Scott, 106 Iowa 
203, 76 NW 717, 68 AmSR 2938. 

Mass.—Raymond vy. Flint, 225 
Mass. 521, 114 NE 811; Clark v. 
Clark, 168 Mass. 523, 47 NE 510; Nash 
v. Hunt; 116 Mass. 237; Parker v. 
Comins, 110 Mass. 477; Parker v. 
Boston, etc., Steamboat Co., 109 Mass. 
449. 

{a] Thus a witness may_ state 
that a person was more stupid after 
an injury than before it. Georgia R., 
etc.. Co. v. Gilleland, 133 Ga. 621, 
66 SE 944. 

97. Hertrich v. Hertrich, 114 Iowa 
643, 87 NW 689, 89 AmSR 389. 

98. Barker vy. Comins, 110 Mass. 
477. 

99. Manatt v. Scott, 106 Iowa 203, 
76 NW 717, 68 AmSR 293. 

1. Com. v. Brayman, 136 Mass. 
438; Wright v. Tatham, 7 A. & E. 313, 
34 ECL 178, 112 Reprint 488. 

2. See cases infra this note; and 
note 3. 

“The testimony of such witnesses, 
—peoplé of good common sense,—is 
admissible and is competent testi- 
mony.’ New York, etc., R. Co. v. 
bars IGE NDE ESS TOI a2 SS ONG oy} 
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A wit- 


recognized and 


“The fact that a witness who has 
been acquainted with the person and 
has seen him frequently and has been 
familiar with all his transactions, 
and has had business dealings with 
him, is himself not an expert on the 
subject of insanity, and is not versed 
in the medical science or has had no 
training or education along those 
lines, is no reason whatever for ex+ 
cluding his evidence on a question 
of common, every-day observation.” 
Weber v. Della Mountain Min. Co., 
14 Ida, 404, 414, 94 P 441, 

3. U. S.—Turner v. American Se- 
curity, ete.) (Co., 213"! 1S) 257, 29 Sct 
420, 53 L. ed. 788; Queenan v. Okla- 
homa, 1907UNS. 548, 237 SCt 762.9 47 
L. ed. 1175; Connecticut Mut. L. Ins. 
Co: vee Lathrop, 111 We SM6l29"4 SCt 
533, 28 L, ed. 536; Charter Oak L. 
Ins: Co. v., Rodel, 95. U. S282; 24° 1: 
ed. 433; U. S. v. Chisholm, 153 Fed. 
808; Mutual L. Ins. Co. y. Leubrie, 
71 Fed. 843, 18 CCA 332; Parkhurst 
v. Hosford, 21 Fed. 827; Kilgore v. 
Cross, 1 Fed. 578; Harrison v. Rowan, 
ait Cas. No, 6,141, 3 Wash. C. C. 

Ala.—Miller vy. Whittington, 80 S 
499; Bates v. Oden, 73 S 921; Wood- 
ward Iron Co., v. Spencer, 194 Ala. 285, 
69 S 902; Woods v. State, 186 Ala. 29, 
65 S 342; Melvin v. Murphy, 184 Ala. 
188, 68 S 546; Pritchard vy. Fowler, 
171 Ala, 662, 55 S 147; Hodge v. Ram- 
bo, 155 Ala. 175, 45 S 678; Dominick 
v. Randolph, 124 Ala. 557, 27 S 481; 
Burney v. Torrey, 100 Ala. 157, 14 S 
685, 46 AmSR 33; Bulger v. Ross, 98 
Ala, 267, 12 S803; Stuckey v. Bellah, 
41 Ala. 700; Stubbs vy. Houston, 33 
maak 555; Florey v. Florey, 24 Ala. 

Ark.—Pulaski County y. Hill, 97 
Ark, 450, 134 SW 973; Beller v. Jones, 
22 Ark. 92; Kelly v. McGuire, 15 
Ark, 555. 

Cal.—In re Baker, 176 Cal. 430, 168 
P 881; In re Loveland, 162 Cal. 595, 
123 P 801; Matter of Budan, 156 Cal. 
230, 104 P 442; De Arellanes v. Arel- 
lanes, 151 Cal. 448, 90 P 1059; Huyck 
v. Rennie, 151 Cal. 411, 90 P 929; 
Doherty v. Courtney, 150 Cal. 606, 89 
P 434; In re Dolbeer, 149 Cal. 227, 86 
P 695, 9 AnnCas 795; In re McKenna, 
143 Cal. 580, 77 P 461; In re Keithley, 
134 Cal. 9, 66 P 5; Wheelock v. God- 
frey, 100 Cal, 578, 35 P 317; Carpen- 
ter tv Balleve 94s Cale 406.5 20m thus 
In re Brooks, 54 Cal. 471; Lamb v. 
Wilke, 19 Cal. A. 286, 125 P 757; No- 
bles v. Hutton, 7 Cal. A. 14, 93 P 289. 

Conn.—Hayes v. Candee, 75 Conn. 
131, 52 A 826; Turner’s App., 72 Conn. 
305, 44 A 310; Kimberly’s App., 


68. 
Conn. 428, 36 A 847, 57 AmSR 101, 37 


LRA 261; Chamberlain y. Platt, 68 
Conn. 126, 35° A 780; Shanley’s App., 
62 Conn. 325, 25 A 245; Sydleman y. 
Beckwith, 43 Conn. 9; Dunham’s App., 
27 Conn. 192; Kinne v. Kinne, 9 Conn. 
102, 21 AmD 732; Grant v. Thomp- 
son, 4 Conn. 203, 10 AmD 119. 

Del.—Steele v. Helm, 16 Del. 237, 
43 A 153. 

D. C.—Turner v. American Se- 
eurity, ete., Co., 29 App. 460; Taylor 
Vi aU. Se CAIDDe sane 

Fla.—Armstrong v. State, 30 Fla. 
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worse,®* or may state that there has been no change 
in mental condition.®7 
sible, should state the grounds of his inference,** 
although a statement of facts has been considered 
not indispensable.®® 
by witnesses in the usual way. Letters indicative 
of such opinion are not in themselves competent.* 


The witness, wherever pos- 


The evidence must be given 


Insanity—aa. General Rule. The 


generally accepted view in the United States is that 
the inference of a properly qualified, although un- 
skilled, observer,? as to the sanity or insanity of a 
person, may be received.* 
spect is the same in England, where it has been 


The rule in this re- 


applied both in the ecclesiastical 


170, 201, 11 S 618, 17 LRA 484. 

Ga.—Hubbard vy. Rutherford, 148 
Ga. 238, 96 SE 327; Hixon v. Myers, 
144 Ga. 408, 87 SEH 475; Brown v. Mc- 
Bride, 129 Ga. 92, 58 SE 702; Proctor 
v. Thompson, 127 Ga. 137, 56 SE 112; 
Proctor v. Pointer, 127 Ga. 134, 56 SE 
111; Welch vy. Stipe, 95 Ga. 762, 22 
SE 670; Bowden v. Achor, 95 Ga. 243, 
22 SE 254; Frizzell v. Reed, 77 Ga. 
724; Obear v. Gray, 73 Ga. 455; Den- 
nis v. Weekes, 51 Ga. 24; Walker v. 
Walker, 14 Ga. 242; Fielder v. Collier, 
13 Ga. 496; Dicken v. Johnson, 7 Ga. 
484; Foster v. Brooks, 6 Ga. 287. 

Ida.—Weber v. Della Mountain Min. 
Co., 14 Ida. 404, 94 P 441. 

Ill.— Walker v. Struthers, 273 Il. 
387, 112 NE 961; Smith v. Kopitzki, 
254 Till. 498, 98 NE 953; Voodry v. 
State Univ., 251 Ill. 48, 95 NE 1034; 
Graham y. Deuterman, 244 Ill. 124, 
91 NE 61; Snell v. Weldon, 239 Ill. 
279, 87 NE 1022; Chicago v. McNally, 
227 Ill. 14, 81 NE 23; Chicago Union 
Tract Co. v. Lawrence, 211 Ill. 373, 
71 NE 1024 [aff 113 Ill. A. 269]; Ring 
v. Lawless, 190 Ill. 520, 60 NE 881; 
West Chicago St. R. Co. v. Fishman, 
169 Ill, 196, 48 NE 447; New York, 
etc., R. Co. v. Luebeck, 157 Ill. 595, 
41 NE 897; Keithley v. Stafford, 126 
Tll. 507, 18 NE 740; American Bible 
Soc, v. Price, 115 Tl}. 623, "> NE" 126: 
Roe vy. Taylor, 45 Ill. 485; Chicago 
Union Tract Co. v. Lawrence, 113 
TS AT 269) fart 20 1e ll Soe ness 
1024]; Cicero, ete., St. R. Co. v. Rich- 
ter, 85 Till. A. 591; Girard Coal Co. v. 
Wiggins, 52 Ill. A. 69; Pittard vy. Fos- 
ters =b2. DAS 32° 

Ind.—Ramseyer v. Dennis, 119 NE 
716; Sanger y. Bacon, 180 Ind. 322, 
101 NE 1001; Swygart vy. Willard, 
166 Ind. 25, 76 NE 755; Rarick v. 
Ulmer, 144 Ind. 25, 42 NE 1099; 
Stumph v. Miller, 142 Ind. 442, 41 
NE 812; Hamirck v. State, 134 Ind. 
324, 34 NH 3; Burkhart v. Gladish, 
123 Ind. 337, 24 NE 118; Johnson vy. 
Culver, 116 Ind. 278, 19 NE 129; Ry- 
man _ v. Crawford, 86 Ind. 262; State 
v. Newlin, 69 Ind. 108; Coffman v. 
Reeves, 62 Ind. 334; Sutherland v. 
Hankins, 56 Ind. 343; Leach vy. Preb- 
ster, 39 Ind. 492; Rush v. Megee, 36 
Ind. 69; Doe v. Reagan, 5 Blackf. 217, 
33 AmD 466; Humphrey y. Harris, 
48 Ind. A. 469, 96 NE 38; Mull v. 
Carr, 5 Ind. A. 491, 32 NE 591. 

Iowa.—In re Hanrahan, 182 Iowa 
1242, 166 NW 529; Ranne vy. Hodges, 
181 Iowa 162, 162 NW 803; Liddle v. 
Salter, 180 Iowa 840, 163 NW 447; 
In re Workman, 174 Iowa 222, 156 
NW 438; Erwin v. Fillenwarth, 160 
Iowa 210, 187 NW 502; In re Law, 
158 Iowa 609, 1838 NW 5381; Lang vy. 
Lang, 157 Iowa 300, 185 NW 604; In 
re Walker, 152 Iowa 154, 128 NW 386; 
In re Winslow, 122 NW 971; Spiers 
v. Hendershott, 142 Iowa 446, 120 
NW 1058; Smith v. Ryan, 136 Iowa 
335, 112 NW 8; State v. Hayden, 131 
Iowa 1, 107 NW 929; Lucas v. Mc- 
Donald, 126 Iowa 678, 102 NW 532; 
State v. McGruder, 125 Iowa 741, 101 
NW 646; In re Selleck, 125 Towa 678, 
101 NW 453; Stutsman y. Sharpless, 
125 Iowa 335, 101 NW 105; Kirsher v. 
Kirsher, 120 Iowa 337, 94 NW 846; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


: 
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courts in proceedings involving the question whether 
a testator was of unsound mind,‘ and in the com- 


mon-law > courts; and in Canada: 8 


In re Hull, 117 Iowa 738, 89 NW 979; 
Hertrich v. Hertrich, 114 Iowa 643, 
87 NW 689, 89 AmSR 389; Hawley v. 
Griffin, 82 NW 905; Manatt v. Scott, 
106 Iowa 203, 76 NW 717, 68 AmSR 
293; State v. McDonough, 104 Iowa 
6, 73 NW 357; Furlong v. Carraher, 
102 Iowa 358, 71 NW 210; Kostelecky 
v. Scherhart, 99 Iowa 120, 68 NW 591; 
In re Goldthorp, 94 Iowa 336, 62 NW 
845, 58 AmSR 400; State v. Winter, 
72 Towa 627, 34 NW 475; In re Nor- 
man, 72 Iowa 84, 33 NW 374; Smith 
Gar ROMP OR, 57 Iowa 733, 11 NW 

Kan.—Jenkins v. Jenkins, 94 Kan. 
263, 146 P 414; State v. Truskett, 85 
Kan. 804, 118 P 1047; Fish y. Poor- 
man, 85 Kan. 237, 116 P 898; State v. 
Rumble, 81 Kan, 16,, 105 ’p 2D 
LRANS 376; Order of United Gom- 
mercial Travelers v. Barnes, 75 Kan. 
720, 90 P 293; Kempf v. Koppa, 74 
Kan. 153, 85 P 806; Howard v. Car- 
ter, 71 Kan. 85, SOP 61: Grimshaw 
vy. Kent. 67 Kan. 463, 73 P 92: State 
v. Beuerman, 59 Kan. 586, 53 Pp 874; 
Baughman v. Baughman, 32 Kan. 538, 
4 P 1003; Moors v. Sanford, 2 Kan. 
A, 243, 41 P 1064. 

Ky.—Coral Ridge Clay Products Co. 
v. Collins, 181 Ky. 818, 205 SW_ 958; 
Stafford y. Tarter, 96 SW 1127, 29 
KyL 1184; Wise v. Foote, 81 Ky. 10; 
Hunt v. Hunt, 3 B. Mon. 575. 

La.—State v. Montgomery, 121 La. 
1005, 46 S 997; Chandler v. Barrett, 
21 La, Ann, 58, 99 AmD 701. 

Md.—Grill v. O’Dell, 113 Md. 625, 
77 A 984; Packham vy. Glendmeyer, 
103 Md. 416, 63 A 1048; Struth v. 
Decker, 100 Md. 368, 59 A 727; Jones 
v. Collins, 94 Md. '403, 51 A 398; 
Brashears v. Orme, 93 Md. 442, 49 
A 620; Chase v. Winans, 59 Md. 475; 
Williams yv. Lee, 47 Md. 321; Waters 
v. Waters, 35 Md. 531, 541; Weems v. 
Weems, 19 Md, 334; Dorsey v. War- 
field, 7 Md. 65; Stewart v. Redditt, 3 
Md. 67; Townshend y. Townshend, 7 
Gill 10. 

Mich.—Paul yv. Clements, 176 Mich. 
251, 142 NW 384; Blackman v. An- 
drews, 150 Mich. 322, 114 NW 218; 
Hibbard v. Baker, 141 Mich. 124, 104 
NW 399; Roberts v. Bidwell, 136 
Mich. 191, 98 NW 1000; Lamb v. Lip- 
pincott, 115 Mich. 611, 73 NW 887; 
Sullivan v. Foley, 112 Mich. 1, 70 


NW 322; O’Connor v. Madison, 98 
Mich. 183, 57 NW 105; Prentis v. 
Bates, 93 Mich. 234, 53 NW 153, 17 


LRA 494; Keyser v. Chicago, etc., R. 
Co., 66 Mich. 390, 33 NW 867; Rice v. 
Rice, 50 Mich. 448, 15 NW 545; Beau- 
bien vy. Cicotte, 12 Mich. 459, 
Minn.—McEleney v. Donovan, 119 
Minn. 294, 138 NW 306; Woodcock v. 
Johnson, 36 Minn. 217, 30 NW 894; 
Cannady v. Lynch, 27 Minn. 435, 8 
NW 164; Matter of Pinney, 27 Minn. 
280, 6 NW 791, 7 NW 144. © 
Miss.—Sheehan v. Kearney, 21S 41. 
Mo.—Heinbach vy. Heinbach, 
Mo. 301, 202 SW 1123; Hahn v. ‘Ham- 
merstein, 272 Mo. 248, 198 SW 833, 
836 [cit Cyc]; Sharp v. Kansas City 
Cable R. Co., 114 Mo. 94, 20 SW 93; 
Appleby v. Brock, 76 Mo. 314; Moore 
v. Moore, 67 Mo. 192; Crowe v. Peters, 
63 Mo. 429; Turner v: Kansas City, 
etc, .R: Co., 23 Mo, A. 12. 
Mont.—Spencer _ v. Spencer, 31 
97 


Mont. 631, 79 P 320. 
Nebr.—Shellenberger v. State, 
Nebr. 498, 150 NW 6438, LRA1915C 
1163; Hilmer v. Western Travelers 
Ace. Assoc., 86 Nebr. 285, 125 NW 
535, 27 LRANS 319; In re ‘Wilson, 78 
Nebr. 758, 111 NW 788; Isaac v. Hal- 
derman, 76 Nebr. 823, 107 NW 1016; 
Clarke v. Irwin, 63 Nebr. 539, 88 NW 
783; Lamb v. Lynch, 56 Nebr. 135; 76 
NW 428; Hay v. Miller, 48 Nebr. 156, 
66 NW 1115; Dewey v. Allgire, 37 
Nebr. 6, 55 NW 276, 40 AmSR 468. 
Nev.—State v. Lewis, 20 Nevs 333, 

2D PwdALs 
N. H.—Bachman vy. Travelers’ Ins. 
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Reasons for the 


Cones Nr 100) 977A 223°" Patten 
v. Cilley,_6i-N; H. 520, 42,A 47; Car- 
penter vy. Hatch, 64 N. PSE D U3, Lon 
219; Hardy v. Merrill, 56 N. H. 227, 
22 AmR 441. 
N. J.—Genz v. State, 58 N. J. L. 
‘ee 34 A 816. 
C.—In re Stock, 175 N. C. 224, 
95 SE 360; In re Staub, L2ZIN AG. L38s 
90 SE 119; Beard v. Southern RCo. 
143 N.C. 136, 55 SE 505; Whitaker v. 
Hamilton, 126 N. C. 465, 35 SE 815; 
Sherrill v. Western Union Tel. Co., 
Tit Naw. 352,238 SH 277; Smith wv. 
Smith, 117 N. C. 326, 23 SE 270; Mc- 
Rae v. Malloy, 93 N. C. 154; Barker 
No ODS, on Ne Cwm Obs BOSt wv. BOSt, 186 
N. C. 477; McLeary v. Norment, 84 
N. C. 2385; McDougald v. McLean, 
Be NC. 120% Clary. ve Clary,.24 N., ©: 


N. D.—Nelson v. Thompson, 16 
N._D? 295, 112°" W105 

Oh.—Clark y. State, 12 Oh. 483, 40 
AmD 481; Niemes v. Niemes, 97 Oh. 
St. 145, 119 NE 5038; Presbyterian 
Church Foreign Missions y. Bevan, 
Se gOn mCir. .C tise Sued wOns. Gir, aOL 
N. S. 275; Kettemann y. Metzger, 23 
Oh. Cir. Ct. 61; Roush v. Wensel,-15 
OhemiCinwiCt. west 

Or.—In re Sturtevant, 178 P 192; 
Lassas v. McCarty, 47 Or. 474, 84 P 
76; Farley v. Parker, 6 Or. 105, 25 
AmR 504. 

Pa.—Com, v. Eyler, 217 Pa. 512, 66 
A 746, 11 LRANS 639, 10 AnnCas 
786; Hepler v. Hosack, 197 Pa. 631, 
47 A 847; Com. vy. Wireback, 190 Pa. 


138, 42 A 542, 70 AMSR 625; Common- 
wealth Title tIns., etc., Co. v. Gray, 
150 Pa. 255, 24 A 640; Shaver v. Mc- 
Carthy, 110 Pa. 339, 5 A 614; Pidcock 
v. Potter, 68 Pa. 342, 8 AmR 181; 
Dickinson v. Dickinson, 61 Pa. 401; 
Titlow v. Titlow, 54 Pa. 216, $3 AmD 
691; Bricker v. Lightner, 40 Pa. 199; 
Wilkinson y. Fearson, 23 Pa. 117; 
Rambler v. Tryon, 7 Serge. & R. 90, 
10 AmD 444, 

R. I.—Hopkins v. Wheeler, 21 R. I. 
533, eo A 551, 79 AmSR 819. 

Ss. C.— Scarborough v. Baskin, 65 
Sir @u.5585 44-SE. 6334 Price -v. Rich- 
mond, ete., ReaCo., 38 S. Cu 19955 1% 
SE 732. 

S. D.—Halde v. Schultz, 17 S. D. 
465, 97 NW 369. 

Tenn.—Atkins y. State, 119 Tenn. 
458, 105 SW 353, 13 LRANS 1031; 
Wisener v. Maupin, 2 Baxt. 342; Pur- 
year v. Reese, 6 Coldw. 21; Gibson v. 
Gibson, 9 Yerg. 329; Jones v. Gal- 
braith, (Ch. A.) 59 SW 350; Wheeler 
v. Parr, 3 Tenn. Civ. A. 374, 

Tex.—Scalf v. Collins County, 80 
Tex. 514, 16 SW 314; Haney v. Clark, 
6a: Dex 9?; Holcomb, v. State, 41 Tex. 
ZB) Thomas v. State, 40 Tex. 60; 
Missouri, etcns Rao. y: Gilcrease, 
(Civ. A.) 187 SE 714; Thornton y. 
McReynolds, (Civ. A.) 156 SW 1144; 
Lanham y. Lanham, (Civ. A.) 146 SW 
635 [conforming to answers to cert 
questions 145 SW 3386]; Rankin v. 
Rankin, (Civ. A.) 1384 SW 392; Kaack 
v. Stanton, 51 Tex. Civ. A. 495, 112 
SW, 1702: St. Louis, ete RasCoi iv. 
Smith, (Civ. A.) 90 SW 926; Gallo- 
way v. San Antonio, etc., R. Co., (Civ. 
A.) 78 SW 32; Missouri, \etC:,| FEY. .Cor 
v. Brantley, 26 Tex. Civ, AX 115762 
SW 94. 

Utah.—In re Van Alstine, 26 Utah 
193,472 “PA9423) Initre Christensen, 17 
Utah 412, 53 'P 1003, 70 AmSR 194, 
41 LRA 504. 

Vt.—In re Smith, 88 Vt. 259, 92 A 
223; In re McCabe, 70 Vt. 155, 40 A 
52; Foster v. Dickerson, 64 Vt. 233, 
24 A 253; Chickering v. Brooks, 61 
Vt. 554, 18 A 144; Westmore v. Shef- 
field, 56 Vt. 239; Hathaway v. Na- 
tional L. Ins. Co., 48 Vt. 335; Cram 
v. Cram, 33 Vt. 15; Morse v. Craw- 
ford, 17 Vt. 499, 44 "AmD 349; Lester 
vy. Pittsford, 7 Vt. 158. 

Va.—Hopkins v. Wampler, 108 Va. 
705, 62 SE 926; Whitelaw v. Sims, 
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rule are found in the considerations that the facts 
showing insanity, in their entirety, frequently elude 
accurate, complete, and detailed statement? which 


90 Va. 588, 19 SE 113; Fishburne v. 
Ferguson, 84 Va. 87, 4 SE 575. 
Wash.—Rust v. Washington Tool, 
etc., Co., 101 Wash. 552, 172 P 846; 
Higgins vy. Nethery, 30 Wash. 239, 
70 P 489; Sears v. Seattle Cons. St. 
R. Co., 6 Wash. 227, 33 P 389, 1081. 
W. Va.—Dower vy. Church, 21 W. 


Wares. 

Wis.—Duthey v. State, 131 Wis. 
178, 111 NW 222, 10 LRANS 1032; 
51, 


Crawford v. Christian, 102 Wis. 
Bridge vy. Oshkosh, 71 


78 NW 406; 
Wis. 363, 37 NW 409; Burnham vy. 
Mitchell, 34 Wis. 117. 

“Sanity or insanity of a person at 
the time of a given transaction may 
be proven by laymen or nonexpert 
witnesses with equal certainty and 
often greater satisfaction than by ex- 


perts.”’ Weber v. Della Mountain 
vite Co., 14 Ida. 404, 414, 94 P 
41. 


“The uniform practice in this court 
has been to permit non-expert wit- 
nesses to testify to facts which they 
had observed bearing on the mental 
condition of the testator, and then to 
give their opinions as to his mental 
condition derived from those facts.” 
Hopkins v. Wheeler, 21 R. I. 538, 
534, 45 A 551, 79 AmSR 819. 

[a] No reasons need be assigned 
for an inference of sanity. State v. 
Soper, 148 Mo. 217, 49 SW 1007. 

{b]  Corroboration by showing 
that witness treated the person in 
question in accordance with the in- 
ference stated in evidence is inad- 


missible. Allis v. Hall, 76 Conn. 322, 
56 A 637. 
[c] A physician may testify as 


an ordinary observer. Com. v. Cress- 
inger, 193 Pa. 326, 44 A 438. 

{d] A person under observation 
in jail as to sanity need not be 
warned. Burt v. State, 38 Tex. Cr. 
397, 40 SW 1000, 48 SW 344, 39 LRA 
305, 330. 

{e] Mental imbecility cannot be 
shown circumstantially by evidence 
that the person in question did not 
understand an instrument which he 
had executed. Aiman v. Stout, 42 Pa, 


114. 

{[f] Weight of inference.—The in- 
ferences of observers are of “little 
or no weight.’ Eloi v. Eloi, 36 La. 
Ann. 563. 

{g] Earlier cases in some states, 
announced a doctrine, which no longer 
prevails therein, that nonexpert in- 
ferences as to sanity should be ex- 
cluded. Rembert v. Brown, 14 Ala. 
360; McCurry v. Hooper, 12 Ala. 823, 
46 AmD 280; State v. Archer, 54 
Ne eo 46: State v. Pike, 49 N. Hi. 
399, 6 AmR 533; Boardman v. Wood- 

A Nee ele Os 

{h] In Oklahoma (1) an unskilled 
witness in a civil case has been per- 
mitted to state his inference as to 
the sanity or insanity of a person. 
Conwill v. Eldridge, 35 Okl. 537, 130 
P 912 [appr Campbell v. Dick, 172 P 
783]. (2) But in criminal cases such 
an inference has been rejected. Bell 
Ve stateia 4Okl eCrileg oles. Iraioal te 
Queenan v. Terr., 11 Okl. 261, 71 P 
218, 61 LRA 324. 

4. Wheeler v. Alderson, 3 Hagg. 
Eccl. 574, 603, 606; Dew v. Clark, 3 
Add. Eccl. 279. 

5. Hadfield’s Case, 27 How. St. Tr. 
1281; Eagleton v. Hingston, 8 Ves. Jr. 
438, 32 Reprint 425; Lowe v. Jolliffe, 
1 W. Bl. 865, 96 Reprint 204. 

6. Regan v. Waters, 10 Ont. A. 
85. 

7. Choice vy. State, 31 Ga. 424, 466; 
Schlencker v. State, 9 Nebr. 241, 250, 
1 NW 857. 

“One who has seen and conversed 
with an insane person, and observed 
his countenance and behavior, has an 
impression made upon his mind which 
is incommunicable. This Court is 
committed to the rule, that the jury, 
in such case, is entitled to the bene- 
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renders it difficult to afford a satisfactory basis 


for the judgment of an expert; 


nesses can make a correct inference more readily 
than they can make a detailed statement; that, 
as commonly presented to observation, insanity is 
readily detected, if carried beyond a certain point ;1° 
that an unskilled observer may. be quite as able as 
an expert to make a clear mental comparison be- 
tween the acts and conduct of a sane person and 
those of one who is laboring under mental dis- 
ability;41 and that to reject the inference of an 
observer with suitable opportunities and faculty for 


fit of this impression.’ Choice v. 
State, supra. 

8. Clark v. State, 12 Oh. 483, 490, 
40 AmD 481. 

“Doubtless an opinion formed by 
a person professionally conversant 
with the disease, upon the same ob- 
servations, would be the most reli- 
able; but if formed upon any rela- 
tion of the facts which the observer 
would be able to give, it would be 
difficult to say, in many cases, that 
it would be the safest. A careful 
daily observer of a person feigning 
madness would witness innumerable 
acts; and expressions of countenance, 
which, with the attending incidents 
and circumstances, conclusively sat- 
isfying him of the fictitious char- 
acter of the pretended malady, but 
which he could never communicate to 
a jury or scientific man, to give them 
a fair conception of their real im- 
portance. From poverty of language, 
these facts, should a witness at- 
tempt to detail them, would neces- 
sarily be mixed up with opinions, 
general or partial, in spite of his 
best efforts to avoid it. These are 
things well known to all persons 
which our language only enables us 
to express by words of comparison— 
such are the peculiar features of the 
face, indicating an excitement of the 
passions, affections and emotions of 
the mind, as hope, fear, love, hatred, 
pleasure, pain, ete.” Clark v. State, 
supra. 

9. Fayette v. Chesterville, 77 Me. 
28, 34, 52 AmR 741 (where the court, 
although refusing to admit such evi- 
dence, said: “It is correctly said by 
those who advocate the admission of 
such evidence, that witnesses who 
have not some aptitude in narrating 
events, an ability for describing de- 
tails and particulars, although pos- 
sessing good judgment in forming 
estimates and conclusions, are very 
often not fairly appreciated; that it 
is not easy to draw a line between 
matters of observation and what is 
a matter of judgment founded on 
observation”). 

10. Clark v. State, 12 Oh. 483, 489, 
40 AmD 481. 

“Every one who associates with his 
species, acquires, daily, correct 
knowledge of the natural operations 
of the human mind, and a capacity 
to form an opinion, if there should 
happen to be an aberration from the 
path of sanity, in any of his con- 
stant associates. The ability to form 
a just conclusion will depend much 
upon his native intelligence and ac- 
curacy of observation.” Clark v. 
State, supra. 

11. Choice v. State, 31 Ga. 424, 466; 

Weber v. Della Mountain Min. Co., 
14 Ida, 404, 94 P 441; Clark v. State, 
12 Oh. 4838, 489, 40 AmD 481. 
i “As fer myself, I would rely as 
implicitly upon the opinion of prac- 
tical men, who form their belief from 
their observation of the appearance, 
eonduct and conversation of a_per- 
son, as I would upon the opinions of 
physicians, who testify from facts 
proved by others, or the opinions even 
of the keepers of insane hospitals.” 
Choice v. State, supra. 

“Insanity is a disease of the mind; 
and physicians, with all the science 
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that many wit- 
Relevancy. 


vant. 


they possess, are as yet like the 
masses of mankind, without any cer- 
tain knowledge of the nature of the 
thing disordered. They know, and 
all men know, that mind exists. By 
the results it produces in a healthy 
state, all men have equal evidence 
that it is; but what it is, how to 
fathom, span or define its nature, is 
what we lack:direct facts and ana- 
logies to enable us to do. Philoso- 
phers and physicians are here upon 
a level with the common masses of 
our race, and if wiser upon the sub- 
ject, it is because they have been 
more astute and attentive observers.” 
Clark v. State, supra. 

12. Conn.—Kimberly’s App., 68 
Conn. 428, 36 A 847, 57 AmSR 101, 
37 LRA 261; Grant v. Thompson, 4 
Conn, 203, 10 AmD 119. 

Iowa.—State v. Bennett, 143 Iowa 
214, 121 NW 1021. 
gate C.—Clary v. Clary, 24 N. C. 78, 


. ‘ 
Oh.—Clark v. State, 12 Oh. 483, 491, 
40 AmD 481. 

Tex.—Jordan v. State, 64 Tex. Cr. 
187, 141 SW 786. : 

“Suppose a.case of simulated or 
real insanity to be tried, in which no 
scientific person could be had to speak 
as to any prior and attending con- 
duct or appearances, and when the 
jury must be left to decide the issue 
from facts unprofessionally detailed 
to them by the neighbors and ac- 
quaintances of the party. Can it be 
supposed that they would be more 
likely to form a correct opinion upon 
such a statement of facts, unaided 
by the inferences and impressions 
made upon the witnesses familiar 
with the ordinary conduct of the in- 


dividual, than the opinion of those 
witnesses, formed upon the same 
facts, better understood, one _ step 


farther removed from uncertainty 
and misapprehension, and aided and 
illustrated by many minute acts and 
expressions, etce., which could never 
be related? Common sense teaches 
every person that they could not.” 
Clark v. State, supra. 

13. Com. v. Buccieri; 153 Pa. 535, 
26 A+ 228. 

14. Peo. v. Payne, 161 Ill. A. 640; 
Denning v. Butcher, 91 Iowa 425, 59 
NW 69; Wood v. State, 58 Miss. 741; 
fae v. Price, 15 Oh. St. 1, 86 AmD 

15. Kimberly’s App., 68 Conn. 428, 
36 A 847, 57\AmSR 101, 37 LRA 261; 
Grant v. Thompson, 4 Conn. 203, 10 
AmD 119; Herndon v. State, 111 Ga. 
178, 36 SE 634; Jones v. Collins, 94 
Mad. 403, 51 A 398; Com. v. Cressinger, 
193, Pa: .326) 44 vanedss; 

16. Ala.—Odom v. State, 174 Ala. 
4, 56 S 913. 

Ill—Grand Lodge I. O. M. A. v. 
Wieting, 168 Ill. 408, 48 NE 59, 61 
AmSR 128. ; 

Ky.—Erown v. Com., 14 Bush 398. 

Mich.—O’Connor vy. Madison, 98 
Mich. 183, 57 NW 105. 

N. H.—Carpenter v. Hatch, 64 N. H. 
B18 alo AIT? 1 OY 

Tex.—Thomas v. State, 40 Tex. 60. 

[a] Preliminary cross-examina- 
tion — ‘Perhaps it would not be a 
great stretch of discretion if he per- 
mitted cross-examination before al- 
lowing the opinion to be given.” 


Form of statement. 
whether he observed anything" indicating insanity.’® 
[§ 699] bb. Opportunity for Observation. It 
must affirmatiyely appear to the satisfaction of the 
court 1° that the witness had adequate opportunities 
for observation,’ and that his testimony is based on 


properly be 


observation is to refuse to consider evidence which 
is frequently of the highest possible value.’* 

The condition of mind sought to be 
proved must, of course, be relevant,/* and the in- 
ference must relate to the time at which it is rele- 


The witness may. state 


O’Connor v. Madison, 98 Mich. 183, 
187, 57 NW 105. 
17. . S.—Parkhurst v. Hosford, 
21 Fed. 827. 
Ala.—Bates v. Oden, 73 S 921; 
Pritchard v. Fowler, 171 Ala. 662, 55 


S 147. 

Ark.—Dewein v. State, 120 Ark. 
802, 179 SW 346. 

Conn.—Kimberly’s App., 68 Conn. 


428, 36 A 847, 57 AmSR 101, 37 LRA 
261; Shanley’s App., 62 Conn. 325, 25 
A 245. 


D. C.—Turner v. American Secur- 

etc., Co., 29 App. 460. 
Fla.—Armstrong v. Florida, 30 Fla. 

170, 201,°11. S 618, 17 LRA 484: 
Ga.—Choice  v. State, 31 Ga. 424. 


Hawaii.—Sumner vy. Jones, 22 Ha- 
waii 23. 

Ida.—State v. Shuff, 9 Ida. 115, 72 
P 664. 


Tll.—Grand Lodge I. O. M. A. v. 
Wieling, 168 Ill. 408, 48 NE 59, 61 
AmSR 123. 

Ind.—Stumph v. Miller, 142 Ind. 
442, 41 NE 812; Mull v. Carr, 5 Ind, 
A. 491, 32 NE 591: 

Iowa.—State v. Hogan, 145 Iowa 
352, 124 NW 178. 

Kan.—Baughman vy. Baughman, 32 
Kan. 538, 4 P 1003; Moors vy. Sanford, 
2 Kan. A. 248, 41 P 1064. 


Ky.—Coral Ridge Clay Products 
Co. v. Collins, 181 Ky. 818,205 SW 
958. 


Md.—Whisner v. Whisner, 122 Md. 
195, S9 FA 3 93. 

Mich.—O’Connor y. Madison, 98 
Mich. 183, 57 NW 105; Prentis v. 
Bates, 98 Mich. 234, 53 NW 153, 17 
LRA 494, 

Mo.—Heinbach v. Heinbach, 274 
Mo. 301, 202 SW 1123. 

Mont.—State v. Leakey, 
354, 120 P 234. 

Nebr.—Schlencker vy. State, 9 Nebr. 
241, 1 NW 857. 


44 Mont. 


Pa.—Com. v. Henderson, 242 Pa. 
372, 89' A B67: 

Tex.—Mikeska v. State, (Cr.) 182 
SW 1127. 

vVt.—In re Martin, 104 A _ 100; 


Chickering v. Brooks, 61 Vt. 554, 18 
A 144, 


Va.—Hopkins v. Wampler, 108 Va. 


705, 62 SE 926. 

{a] Circumstantial evidence of 
opportunity.—Proof of facts from 
which opportunity. or observation may 
inferred, such as _ inti- 
mate acquaintance, may dispense 
with formal direct proof of such op- 
portunity. Murphree vy. Senn, 107 
Ala. 424, 18 S 264;\ Neely v. Shep- 
hard, 190 Ill. 637, 60 NE 922. 

[b] The wife of the person whose 
sanity is in question is competent. 
Bates v. Oden, (Ala.) 78 S921. 

[ec] Time of knowledge-—A wit- 
ness who knew the person in ques- 
tion well for a number of years is 
not disqualified because he has not 
spoken to such person for five years 
before testifying. Merritt v. State, 
40 Text Cr: 9359" 500 S Wir38es 

[ad] _ Seeine the person in question 

transact business is not necessary to 
qualify the witness. Ring v. Law- 
less, 190 Ill. 520, 60 NE 881. 
_ [e] Merely observing on the street 
is not sufficient. Shaeffer v. State, 
61 Ark, 241, 32 SW 679. 4s 

[f], A trial judge who observes a 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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his own knowledge or observation. It is, however, 
impossible to lay down any exact rule as to what 
opportunity for observation will qualify the witness, 
and each case must be determined according to its 
circumstances 
which the observation took place are entitled to 


own cireumstances.?® 


The 


consideration. ?° 


“Intimate acquaintance’’ of the observer with 
the person as to whom he testified is sometimes 
required by statute in order to qualify the wit- 
A determination as to what is within this 
requirement is largely within the administrative 
functions of the trial court,?? but a mere casual 
acquaintance ?* or a short conversation with the 


ness. 


prisoner and thinks his eyes are not 
similar in appearance to those of in- 
sane persons is not a competent wit- 
ness. McLeod y. State, 31 Tex. Cr. 
331, 20 SW 749. 

{g] Weight only afiected.—The 
fact that witnesses did not have 
sufficient opportunity of observing 
testatrix to enable them to give a re- 
liable opinion as to her sanity went 
only to the weight of their testi- 
mony. Hopkins v. Wampler, 108 Va. 
705, 62 SE 926. 

18; Melvin v. Murphy, 184 Ala. 
188, 63 S 546; In re Martin, 170 Cal. 
657, 151 P 188; In. re Dolbeer, 149 
Gal, 227, 86° PR 695, 9 AnnCas, 795; 
Myatt v. Myatt, 149 N. C. 137, 62 SE 
887; Montgomery v. State, (Tex. Cr.) 
151 SW 813. 

19. Montana R. Co. v. Warren, 
U3 7a dds S.y348,0863,211 SCt 96,134). 
ed.. 681; Johnson v. Culver, 116 Ind. 
278, 289, 19 NE 129; Beaubien v. Ci- 
cotte, 12 Mich. 459. 

‘Tt is difficult to lay down any 
exact rule in respect to the amount 
of knowledge a witness must pos- 
sess; and the determination of this 
matter rests largely in the discretion 
of the trial judge.” Montana R. Co. 
v. Warren, supra. 

“Tt is not necessary that the ac- 
quaintance of witnesses with the 
person whose mental condition is in 
question should be extensive or inti- 
mate; it is enough if the acquaint- 
ance is such as to enable the wit- 
nesses to form some opinion. The 
value of the opinion will, of course, 
depend upon the facts on which it 
rests.” Johnson y. Culver, supra. 

[a] Circumstances showing suffi- 
cient opportunity for observation.— 
Harris v. Hipsley, 122 Md. 418, 89 A 
852; Paul v. Clements, 176 Mich. 251, 
142 NW 384; In re Smith, 88 Vt. 259, 
92 A 22. 

20. Emery v. Hoyt, 46 Ill. 258. _ 

fa] Thus the weight of the evi- 
dence may be decreased where at the 
time of the observation the person 
observed was in a perturbed condi- 
tion, seeking to avoid payment of a 
note. Emery v. Hoyt, 46 Ill. 258. 

21. Matter of Budan, 156 Cal. 230, 
104 P 442; In re Dolbeer, 149 Cal. 227, 
86 P 695, 9 AnnCas 795; State v. 
Penna, 35 Mont. 535, 90 P 787. 

[a] Sufficient acquaintance.—The 
objection that the husband of a 
grantor who had not lived with her 
for nearly a year, and that another 
person who had not seen the grantor 
very often for two years prior to 
the date of the deed, could not testify 
as to the mental competency of the 
grantor, was to the weight of the tes- 
timony, rather than to its compet- 
ency. Nobles v. Hutton, 7 Cal. A. 
14.) 93 P i289. 

[b] A trained nurse who had at- 
tended the testator for three days 
prior to his death, whose duty it was 
to take note of the testator’s mental 
and physical condition while she had 
charge of him, and who had favor- 
able opportunities to become to some 
extent intimately acquainted with 
him, was qualified to give her opin- 
jon as to his mental condition. Matter 
of Budan, 156 Cal. 230, 104 P 442. 

22. Wheelock v. Godfrey, 100 Cal. 
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“A very large discretion must be 
conceded to the trial court. If the 
conclusion reached is one which can 
be reasonably entertained consistent- 
ly with the above idea of intimacy, 
this court cannot review the ruling.” 
Carpenter’s Est., 94 Cal. 406, 416, 29 


P 1101. 

23. Huyck v. Rennie, 151 Cal. 411, 
90.P 929. 

24. State v. Penna, 35 Mont. 535, 


| 90 P 787 


25. Matter of Budan, 156 Cal. 230, 
104 P 442. 

“It is often a difficult question to 
determine whether the witness is 
sufficiently acquainted with the party 
to entitle him to speak. That the 
witness should be familiar with the 
temperament and habits of mind of 
the person whose soundness is in 
question there is no doubt.’ Peo. 
Vv. Levy,iTils.Caly 618, 1628, 0125P 792 


[quot Carpenter’s Hst., 94 Cal. 406, 
415, 29. P 1101]. 
26. Holland v. Zollner, 102 Cal. 


633s, (36, P6980. oi Paeet: 

27. Peo. v. Arrighini, 122 Cal. 121, 
DLP TOON 

28. U. S.—Queenan vy. Oklahoma, 
190 U. S. 548, 23 SCt 762, 47 L. ed. 
1175) [aff11 OK, 261, .71 Pi 21873! Kil- 
gore v. Cross, 1 Fed. 578, 1 McCrary 
144. 

Ala.—Miller v. Whittington, 80 S 
499; Wear v. Wear, 76 S 111; Bates 
v. Oden, 73 S 921; James v. State, 
193 Ala. 55, 69 S 569, AnnCas1918B 
119; Melvin v. Murphy, 184 Ala. 188, 
63 S 546; Carlisle v. Atchley, 165 
Ala. 265, 51 S 798; Birmingham R. 
etc., Co. v. Randle, 149 Ala. 539, 43 
S255: 

Ark.—Rogers v. Cunningham, 119 
Ark. 466, 178 SW 413; Williams v. 
Fulkes, 103 Ark. 196, 146 SW 480. 

Cal.—In re Dolbeer, 149 Cal. 227, 
86 P 695, 9 AnnCas 795; In re Kee- 
gan, 139 Cal. 123, 72-P 828; Holland 
v. Zollner, 102 Cal.'633, 36 P-930, 37 
P 231; Lamb v. Wilke, 19 Cal. A. 286, 
125 1757 Ini re ‘Coburny sis Cal. “Ay 
604, .105 P 924. 

Conn.—Hayes v. Candee, 75 Conn. 
1 Sie 527) Aye 8264) Turners Appi 72 
Conn. 305, 44 A 310; Shanley’s App., 
62 Conn. 325, 25 ‘A. 245:" Dunham’s 
App., 27 Conn. 192; Grant v. Thomp- 
son, 4 Conn. 203, 10 AmD 119. 

Del.—Lodge v. Lodge, 7 Del. 418. 

D. C.—Raub v. Carpenter, 17 App. 
5053) Hortonve2U..)S,, oll App. (310% 
Taylor v. U. S.,'7 App. 27. 

Fla.—Armstrong v. State, 30 Fla. 
170, 11 S 618, 17 LRA 484. 

Ga.—Hubbard v. Rutherford, 148 
Ga. 238, 96 SE 327; Yates v. State. 
127 Ga. 813, 56 SE 1017, 9 AnnCas 
620; Slaughter v. Heath, 127 Ga. 747, 
57 SE 69, 27 LRANS 1; Welch _ v. 
Stipe, 95 Ga. 762, 22 SE 670; Bowden 
v. Achor, 95 Ga. 248, 22 SH 254. 


Hawaii.—Sumner y. Jones, 22 Ha- 
waii 23. 

Ida.—State vy. Hurst, 4 Ida. 345, 39 
P 554. 


Tll.— Brainard v. Brainard, 250 Ill. 
613, 103 NE 45; Snell v. Weldon, 239 
Tll. 279. 87 NE 1022; Chicago Union 
Tract. Co. v:. Lawrence, 211 Ill. 373, 
TaN O24. 113 Tll~ Av -269:—Grand 
Lodge I. O. M. A. v. Wieting, 168 
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ment of the inference should, as a general rule, be 
accompanied by a statement of the facts on which it 
is founded;?* but as it is recognized that it is fre- 
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person *4 is not sufficient, and it has been said that. 
a familiarity with the mental temperament of the 
person, the soundness of whose mind is in ques- 
tion, is essential.?° 
the direct inference of sanity or its absence, and 
any observer may testify whether a person’s ap- 
pearance at a particular time was rational or irra- 
or whether at 
noticed anything strange or peculiar in a given 


The requirement relates only to 


a particular time he 


The state- 


Ill. 408, 48 NH 59, 61 AmSR 123; New 
York, ete., R. Co. v. Luebeck, 157 IIl. 
595, 41 NE 897. 

Ind.——Ramseyer v. Dennis, 119 NE 
716; Stumph v. Miller, 142 Ind. 442, 
41 NE 812; Pennsylvania Co. v. New- 
meyer, 129 Ind. 401, 28 NE 860; Fis- 
cus v. Turner, 125 Ind. 46, 24 NE 


.662; Johnson v. Culver, 116 Ind. 278, 


19 NE 129; Kenworthy v. Williams, 
5 Ind. 375; Keys v. McDowell, 54 
Ind. A. 263, 100 NE 3885; Mull v. Carr, 
5 Ind. A. 491, 32 NE 591. 
Iowa.—Ranne v. Hodges, 181 Iowa 
162, 162 NW 803; Parnham vy. Weeks, 


180 Iowa 649, 163 NW 454; In re 
Workman, 174 Iowa 222, 156 NW 
438; Caltrider v. Sharon, 164 Iowa 


287, 145 NW 540; Erwin v. Fillen- 
warth, 160 Iowa 210, 137 NW 502; 
In re Walker, 152 Iowa 154, 128 NW 
386; Spiers v. Hendershott, 142 Iowa 
446, 120 NW 1058; Smith v. Ryan, 
136 Iowa 335, 112 NW 8; In. re Sel- 
leck, 125 Iowa 678, 101 NW 458; 
Stutsman v. Sharpless, 125 Iowa 335, 
101 NW 105; Hertrich v. Hertrich, 
114 Iowa 6438, 87 NW 689, 89 AmSR 
389; Hawley v. Griffin, 82 NW 905; 
Furlong v. Carraher, 102 Iowa 258, 
71 NW 210; Kostelecky v. Scherhart; 
99 Iowa 120, 68 NW 591; In re Gold- 
thorp, 94 Iowa 336, 62 NW 845, 58 
AmSR 400; In re Norman, 72 Iowa 
84, 33 NW 3874; State v. Pennyman, 
68 Iowa 216, 26 NW 82; Butler v. St. 
Louis L. Ins. Co., 45 Iowa 93; State 


v. Stickley, 41 Iowa 232; Pelamourges 
vy. Clark, 9 Iowa 1. 

Kan.—Stafford v. Sutcliffe, 103 Kan. 
592, 175 P 981; Fish v. Poorman, 85 
Kan. 237, 116 P 898; Zirkle v. Leon- 
ard, 61 Kan. 636, 60 P. 318; State v. 
Beuerman, (59 Kan. W586, 50 Saas 
Baughman v. Baughman, 32 Kan. 538, 
4 P 1093; Moors v. Sanford, 2 Kan. 
A: 243, 41° P1064. 

Ky.—Stafford v. Tarter, 96 SW 
1127, 29 KyL 1184. 

La.—State v. Lyons, 113 La. 959, 
37 S 890. 

Md.—Grill v. O’Dell, 113 Md. 625, 
77 A 984; Struth v. Decker, 100 Md. 
368, 59 A 727; Brashears v. Orme, 93 
Md. 442, 49 A 620; Chase v. Winans, 
59 Md. 475; Kerby v. Kerby,-57 Md. 
345; Williams v.-Lee, 47 Md. 321; 
Waters v. Waters, 35 Md. 531; Stew- 
art v. Redditt, 3 Md. 67.. 

Mich.—In re Stroebel, 194 Mich. 
634, 161 NW 872; In re Curtis, 190 
Mich. 377, 157 NW 5;. Paul v. Clem- 
ents, 176 Mich. 251, 142 NW’ 384; In 
re Woodworth, 162 Mich. 683, 127 NW 
808; In re Dowell, 152 Mich. 194, 115 
NW 972; Roberts v. Bidwell, 136 
Mich. 191, 98 NW 1000; Lamb v. Lip- 
pircott, 115,-Michs 611.° 73 NW ‘887; 
Sullivan v. Foley, 112 Mich. 1, 70 NW 
322; O’Connor v. Madison, 98 Mich. 
183, 57 NW 105; White v. Bailey, 10 
Mich 155. 

Minn.—Woodcock vy. Johnson, 36 


Minn. 217, 30 NW 894: Pinney’s Will, 
27 Minn. 280, 6 NW 791, 7 NW 144. 
Miss.—Sheehan v. Kearney, 21S 41, 
EN paar 102; Wood v. State, 58 Miss. 
Mo.—McFarland v. Brown, 193 SW 
800; Thomasson v. Hunt. 185 SW 165; 


Lee v. Lee, 258° Mo. 599. 167 SW 
1030; Hunter v. Briggs, 254 Mo. 28, 
162 SW 2C4; Sharp v. Kansas City 


608 [22C.J.] 


quently impossible to reproduce in language all the 
circumstances on which an inference in respect to 
sanity is based, the requirement of a detailed state- 
ment of facts is not invariably insisted on,?° and 
indeed it is properly dispensed with in any case 
where the inference stated is that the observed 
The facts stated must relate to 


person is sane.*° 


Cable R. Co., 114 Mo. 94, 20 SW 93; 

Crowe v. Peters, 63 Mo. 429; Turner 

v. Kansas City, etc. R. Co., 23 Mo. 
Spencer v. 


Are: 

Mont. 31 
Mont. 631, 79 P 320. 

Nebr.—In re Gunderman, 102 Nebr. 
590, 168 NW 359; Carter v. Gahagan, 
102 Nebr. 404, 167 NW 412; Shellen- 
berger v. State, 97 Nebr. 498, 150 NW 
643, LRA1915C 1163; Isaac v. Halder- 
man, 76 Nebr. 823, 107 NW 1016; 
Clark v. Irwin, 63 Nebr. 539, 88 NW 
783; Lamb v. Lynch, 56 Nebr. 135, 
76 NW 428; Hay v. Miller, 48 Nebr. 
156, 66 NW 1115. 

Nev.—State vy. Lewis, 20 Nev. 333, 
22°P 241. 

N. J.—Hyer v. Little, 20 N. J. Ea. 


Spencer, 


443; In re McCraven, 87 N. J. Eq. 
28, I9CAGG1I? 

N. C.—McLeary v. Morment, 84 
N= ©: 2235. 


N. D.—Auld v. Cathro, 20 N. D. 461, 
128 NW 1025, 32 LRANS 71, AnnCas 
1913A 90. 

Oh.—Clark v. State, 12 Oh. 483, 40 
AmD 481; State v. Miller, 5 OhS&CP 
703, 7 OhNP 458; Niemes v. Niemes, 
97 Oh. St. 145, 119 NE 503; Presby- 
terian Church Foreign Missions v. 
Bevan, 34 Oh. Cir. Ct. 318, 17 Oh. Cir. 
Ct. N. S. 275; Ketlemann v. Metz- 
ger, 23 Oh. Cir. Ctr"6l;. Roush — Vv. 
Wensel-15) Oh. (Cir. 'Ct..,133,°8 Qh: 
Cir. Dec. 141; Lore v. Truman, 1 Oh. 
Dec. (Reprint) 510, 10 WestLJ 250. 

Or.—Lassas v. McCarty, 47 Or. 
474, 84 P 76. 

Pa.—Hepler v. Hosack, 197 Pa. 631, 
47 A 847; Easton First Nat. Bank v. 
Wirebach, 106 Pa. 387; Pidcock_v. 
Potter, 68 Pa. 342, 8 AmR 181; Tit- 
low v. Titlow, 54 Pa. 216, 93 AmD 
691; Bricker v. Lightner, 40 Pa. 199; 
Good vy. Good, 1 Mon. 718; Com, v. 
Pannel, 9 LancBar 82. 

S. C.—Scarborough v. Baskin, 65 
S. C. 558, 44 SE 63;. Price v. Rich- 


mond .etC. nk.) CO.n, So) ees. L99, a 7 
SE 732. 

S. D.—State v. Leehman, 2 S. D. 
171, 49 NW 3. 

Tenn.—Atkins v. State, 119 Tenn. 
458, 105 SW 3538, 13 LRANS 1031; 
Gibson y. Gibson, 9 Yerg. 329; 
Wheeler y. Parr; 3. Tenn:, Civ. A. 
374. 

Tex.—Cockrill v. Cox, 65 Tex. 669; 
Haney v. Clark, 65 Tex. 93; Mis- 
souri, etc., R. Co. v. Gilcrease, (Civ. 
A.) 187 SW 714; Jones v. Nix, (Civ. 
A.) 174 SW _ 685; Missouri, etc., R. 
Co. -V.. Brantley, 26) hex. Civ, Ac Aa, 
62 SW 94. 

Utah.—Ewing v. Van Alstine, 26 
Utah 193, 72 P 942; In re Christensen, 
17 Utah 412, 53 P 1003, 70 AmSR 


794, 41 LRA 504. 

Vt.—Londonderry v. Fryor, 84 Vt. 
294, 79 A 46; In re McCabe, 70 Vt. 
155, 40 A 52; Foster y. Dickerson, 64 
Wt, coos Ay 208 ‘Chickering, w. 
Brooks, 61 Vt, 554, 18 A 144; Hatha- 
way v. National L. Ins. Co., 48 Vt. 
335; Cram v. Cram, 33 Vt. 15; Morse 
v. Crawford, 17 Vt. 499, 44 AmD 349; 
Lester v. Pittsford, 7 Vt. 158. 

Va.—Hopkins v. Wampler, 108 Va. 
705, 62 SE 926; Fishburne y. Fer- 
guson, 84 Va. 87, 4 SE 575. 

Wash.—Higgins y. Nethery, 30 
Wash. 239, 70 P 489. 

W. Va.—State v. Maier, 36 W. Va. 
TOd > fesse OOM 


Wis.—Crawford v. Christian, 102 
Wis. 51, 78 NW 406; Boorman vy. 
Northwestern Mut. Relief Assoc., 90 


Wis. 144, 62 NW 924; Burnham v. 
Mitchell, 34 Wis. 117. 


Wyo.—Flanders vy. State, 24 Wyo. 
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“An opinion is not admitted until 
the basis of the opinion is shown»’ 
Chickering v. Brooks, 61 Vt. 554, 
563, 18 A 144. 

“In our judgment the ends of jus- 
tice require in all cases where the 
opinion of a non-expert is admissible 
to show unsoundness of mind, that 
the facts upon which it is predicted 
should be stated.’’ Burney v. Torrey, 
400 Ala. 157, 173, 14 S 685, 46 AmSR 


[a] Reasons for rule.—(1) “The 
best testimony the nature of the case 
admits of, ought to be adduced; and 
on the subject of insanity, in my 
judgment, it consists in the repre- 
sentation of facts, and of the impres- 
sions which they made.’ Grant v. 
Thompson, 4 Conn. 203, 209, 10 AmD 
119. (2) “The jury, being informed 
as to the witness’ opportunities to 
know all the circumstances, and of 
the reasons upon which he rests his 
statement as to the ultimate general 
fact of sanity or insanity, are able 
to test the accuracy or soundness of 
the opinion expressed, and thus, by 
using the ordinary means for the as- 
certainment of truth, reach the ends 
of substantial justice.” Connecticut 
Mut. UL; ins) Coav. Lathrop, 4 Ges: 
612, 621, 4 SCt 533, 28 L. ed. 536. 

{b] Such statement may either 
precede or follow the statement of 


the inference as to sanity. Jones v. 
Galbraith, (Tenn. Ch. A.) 59 SW 
350; Missouri, ete, R..Co. v. Gil- 


crease, (Tex. Civ. A.) 187 SW 714. 

[ec] All facts.—(1) It has been re- 
quired that the witnesses state “all 
the facts as to the conduct, appear- 
ance, health and conversation of the 
deceased, upon which they based 
their opinions.’ Butler v. St. Louis 
Lins Co;, 45, lowar93, 97.9. ¢2) But 
it has also been considered that a 
requirement that all the facts should 
be stated is inconsistent with the 
theory on which the inference is re- 
ceived, namely inability to state all 
the facts. Mull v. Carr, 5 Ind. A. 
491, 32 NE 591. 

{[d] Even a mother cannot testify 
as to the insanity of a deceased 
daughter with whom she had resided 
for years, without stating distinct 
facts or that her opinion is based 
upon such facts. Welch v. Stipe, 95 
Ga. 762, 22 SE 670. 

[e] Statements made by the per- 
son in question. so far as relied on 
by the observer as a basis of his in- 
ference should be included in the 
enumeration of facts. Peo. v. Shat- 
tuck, 109-Cal. 673, 42) P 315; Peder- 
son v. Nixon, 284 Tl. 421, 120).NB 
823; Humphrey v. Harris, 48 Ind. A. 
469, 96 NE 38; Monahan’v. Roderick, 
(Iowa) 166 NW 725; Banks v. Com., 
145. Ky. 800, 141 >SW (880: Peo. v. 
Nino, 149 N. Y. 317, 43 NE 853; Burt 
v. State, 38 Tex. Cr. 397, 40 SW 1000, 
43 SW 344, 39 LRA 330; Sargent v. 
Burton, 74 Vt. 24, 562) A’ 72. 

[f] Right to put in facts—The 
party offering the testimony is en- 
titled to insist upon’ putting in the 
facts. Coral Ridge Clay Products Co. 
v. Collins, 181 Ky. 818, 205 SW 958; 
McLeary v. Norment, 84 N. C. 235. 

29. Ala.—Stubbs v. Houston, 33 
Ala: 555. 

Iowa.—State v. Winter, 
627, 34 NW 475. 

Ky.—Coral Ridge Clay Products Co. 
v. Collins, 181 Ky. 818, 205 SW 958. 

Mich.—Prentis v. Bates, 93 Mich. 
234, 53 NW 153, 17 LRA 494, 

Nev.—State v. Lewis, 20 Nev. 333, 
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a time which is sufficiently near to be revelant,** 
but it is not necessary that the inference of the 
witness should have been formed at the time when 
he saw the facts stated by him.*? 


Where the facts 
sufficient, in the opinion of the 
a reasonable basis for the infer- 


ence,* or sufficient admissible facts are not clear- 


22 P 241. 

[a] Thus, where abundant oppor- 
tunity for reasonable observation is 
shown, a preliminary enumeration of 
constituent facts may be dispensed 
with. State v. Winter, 72 lowa 627, 
34 NW 475; Cotrell v. Com., 17 SW 
149, 13 KyL 305; State v. Lewis, 20 
Nev. 338, 22 P 241. 

30. Braham y. State, 143 Ala. 28, 
38 S 919; In re Workman, 174 lowa 
222, 156 NW 438; Lucas v. McDonald, 
126 Iowa 678, 102 NW 532; State v. 
Holloway, 156 Mo. 222, 56 SW 734; 
Lane v. State, 59 Tex. Cr. 595, 129 
SW 353. 

{a] Reason for rule.—“Ordinarily, 
a lay witness is required, when giv- 
ing an opinion that such a person 
is of unsound mind, to give the facts 
on which he founds that opinien. 
Not so, however, when he gives ex- 


‘pression to an opinion that such per- 


son is sane, for in that case the sub- 
ject of the testimdny would not give 


manifestations of certain eccentrici- 


ties which usually mark the conduct 
of mind diseased.” State v. Soper, 
148 Mo. 217, 235, 49 SW 1007. 


31. Speer v. Speer, 146 Iowa 6, 
123 NW 176, 140 AmSR 268, 27 
LRANS 294; Hawley v. Griffin, 


(Iowa) 82 NW 905; In re Hanson, 50 
Utah 207, 167 P 256. 

32. dUathaway v. National L. Ins. 
Con 489 Vata 2385. 

33. Ark.—Shaeffer vy. State, 61 
Ark, 241, 32 SW 679. 

Cal.—Peo. v. Fine, 77 Cal. 147, 19 
P2269: 

Il]._—Collins v. Peo. 194 Ill. 506, 62 
NE 902; Grand Lodge I: O. M. A. v. 
Wieting, 168 Ill. 408, 48 NE 59, 61 
AmSR 1238. 

Ind.—Johnson y. Culver, 116 Ind. 
278,,19 NE 129. 

Iowa.—Matter of Hull, 117 Iowa 
738, 89 NW 979; Denning v. Butcher, 
91 Iowa 425, 59 NW 69. 

Ky.—Hite v. Com., 20 SW 217, 14 


KyL 308. 

Md.—Jones y. Collins, 94 Md. 403, 
BIPRA SOS? 

Mich.—O’Connor vy. Madison, 98 
Mich. 1838, 57 NW 105.” 

N. H.—Patten v. Gilley, 67 N. H. 
520, 42 A-—-47, 

Or.—Staie v. Hansen, 25 Or. 391, 


35 P 976, 36 P 296. 
Pa.—Com. v. Buccieri, 153 Pa. 535, 


26 A 228. 

Tex.—Smith v. Guerre, (Civ. A.) 
175 SW 1093. 

Wis.—Crawford v. Christian, 102 


Wis. 51, 78 NW 406. 

[a] The rule applies a fortiori 
where no constituent facts are stated 
by the witness. Stokes vy. Miller, 10 
WklyNC (Pa.) 241. 

[b] Facts held sufficient.—McGov- 
oe v. McGovern, 282 Ill. 97, 118 NE 

34. Ala.—Parrish y. State, 139 Ala. 
16, 36 S 1012; Burney v. Torrey, 100 
Ala. 157, 14 S 685, 46 AmSR 33. 

D. C.—Horton y. U. S., 15 App. 310. 

Fla.—Scott v. State, 64 Bla. 490, 
60 S 355. 

Ill.—Hettick v. Searcy, 278 Ill. 116, 
115 NE 842. 

Iowa.—Monahan y. Roderick, 166 
NW 725; In re Workman, 174 Iowa 
222, 156 NW 438; Caltrider v. Sharon, 
164 Iowa 287, 145. NW 540; Spiers 
v. Hendershott, 142 Iowa 446, 120 
NW 1058; Stutsman y. Sharpless, 125 
Iowa 335, 101 NW 105; Alvord v. Al- 
vord, 109 Iowa 113, 80 NW 306. 

Md.—Grill v. O’Dell, 113 Md. 625, 
77 A 984; Struth vy. Decker, 100 Mad. 
368, 59 A 727; Baltimore Safe De- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ly stated,*® the witness may be rejected as incom- 
petent,*° or his evidence may be accorded little 
weight,°7 especially where he is interested.?8 

] Discretion of Court. Whether 
sufficient opportunities for observation are shown, 
and whether sufficient facts have been detailed, to 
warrant the receipt of the inference rests in the 
discretion of the trial court, whose action will not 
ordinarily be reviewed,?® although it is subject 
to reversal in extreme cases where an improper 
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posit, etc., Co. v. Berry, 93 Md. 560, 
49 A 401; Breshears v. Orme, 93 Md. 
442, 49 A 620. 

Mich.—In re Stroebel, 194 Mich. 
634, 161 NW 872. 

Or.—Bowman v. Wade, 54 Or. 347, 
TOS TE M20 

Pa.—Com, v. Wireback, 190 Pa. 138, 
42 A 542, 70 AmSR 625. 

Tex.—Smith v. Guerre, (Civ. A.) 
159 SW 417. 

Utah.—In re Hanson, 50 Utah 207, 
16%" P 256. 

Vt.—Chickering y. Brooks, 61 Vt. 
554,18 A 144. 

[a] Physical debility is not a cri- 
terion of mental capacity. Baltimore 
Safe Deposit, etc., Co. v. Berry, 93 
Md. 560, 49 A 401. 

[b] Physical change, grief, and 
subdued spirits may exist consist- 
ently with an unimpaired intellect. 
Baltimore Safe Deposit, ete., Co. v. 
Berry, 93 Md. 560, 49 A 401. 

{c] Refusal of a person to make 
a second loan, although he had been 
repaid the first, on the ground that 
the proposed lender was without a 
dollar in the world, although he is in 
fact wealthy, is not an adequate basis 
for an inference of insanity. Berry 
vy. Baltimore Safe Deposit, etce., Co., 
93 Md. 560, 49 A 401. 

[d] Wational acts cannot afford a 
basis for an inference of insanity. 


Com. v. Wireback, 190 Pa. 138, 42 
A 542, 70 AmSR 625. 
[e] Same conclusion not essen- 


tial.—It is not necessary that the 
facts detailed as the basis of the 
opinion suggest the same inference 
to the tribunal] as they do to the 
witness. The very reason for ad- 
mitting the inference of the witness 
is because the facts cannot all be 
placed before the court. Chickering 
vy. Brooks, 61 Vt. 554, 18 A 144. 

35. State v. Robbins, 109 Iowa 
650, 80 NW 1061; State v. Peel, 23 
Mont. 358, 50 P 169, 75 AmSR 529. 

[a] Previous knowledge and hear- 
say as to the fatal transaction do 
not constitute satisfactory knowl- 
edge. State v. Peel, 23 Mont. 358, 59 
P 169, 75 AmSR 529, 

36. U. S.—Queenan vy. Oklahoma, 
190 U.S: 548, 23 SCt 762,-47 L.-ed. 
LIT.) WS; v. ‘Chisholm, 153 Ired. 
808. 

Ala.—James v. State, 193 Ala. 55, 
69 S 569, AnnCas1918B 119; Melvin 
v. Murphy, 184 Ala. 788, 63 S 546; 
Carlisle v. Atchley, 165 Ala. 265, 51 
S 798; Dominick v. Randolph, 124 
Ala. 557,°27 -S 481. 

Ark.—Shaeffer v. State, 61 Ark. 241, 


32 SW 679. 
Conn.—Driscoll v. Ansonia, 73 
Conn. 743, 47 A 718. 


Del.— Pritchard v. Henderson, 3 
Pennew. 128, 50 A 217. 

D. C.—Raub v. Carpenter, 17 App. 
505; Taylor v. U. S., 7 App. 27. 

Ga.—Ryder v. State, 100 Ga. 528, 
28 SE 246, 62 AmSR 334, 38 LRA 721. 

Ill._—Hettick v. Searcy, 278 Ill. 116, 
115 NE 842; Snell v. Weldon, 239 Ill. 
279, 87 NE 1022; Grand Lodge 
I. O. M. A. v. Wieting, 168 Ill. 408, 
48 NE 59, 61:AmSR 123. 

Iowa.—Caltrider v. Sharon, 164 
Iowa 287, 145 NW 540; Speer v. Speer, 
146 Iowa 6, 123 NW 176, 140 AmSR 
268, 27 LRANS 294; Hawley v. Grif- 
fin, 82 NW 905; Denning v. Butcher, 
91 Iowe 425, 59 NW 69. 

La.—State y. Lyons, i smea.9o93 


[22 C.J.—37] 


EVIDENCE 
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37 S 890. 

e Md.—Coughlin vy. Cuddy, 128 Md. 

Le ae fe oe Baltimore Safe De- 
sit, etc., oO. v. Bery, 93 Md. ; 

49 A 401. a nai 

Mich.—In re Stroebel, 194 Mich. 
634, 161 NW 872; Blackman y. An- 
drews, 150 Mich. 322, 114 NW 218; 
Pose v. Beach, 134 Mich. 51, 95 NW 

N. D.—State v. Barry, 11 N. D. 
428, 92 NW 809. a 

Pa.—Com. v. Wireback, 190 Pa. 138, 
42 A 542, 70 AmSR“625; Easton First 
Nat. Bank v. Wireback, 106 Pa. 37. 

S. D.—Apland v. Pott, 16 S. D. 185, 
92 NW 19. 

Tex.—Hickman vy. State, 38 Tex. 
190; Daniel v. M. W. A., 53 Tex. Civ. 
A, 520, 118 SW 211. 

37. Ala.—Mullen vy. Johnson, 157 
Ala, 262, 47 S 584. 

Conn.—Kinne y. Kinne, 9 Conn. 102, 
21 AmD 732. 

Ill.—Teter v. Spooner, 279 Ill. 39, 
116 NE 673; Lloyd v. Rush, 273 Ill. 
489, 113 NE 122; Brainard v. Brain- 
ard, 259, Ill. 613, 103 NE 45; Smith 
v. Kopitzki, 254 Ill. 498, 98 NE 953. 

Ky.—Jones vy. Perkins, 5 B. Mon. 
222; Eldridge v. Wilson, 4 KyL 982. 

N. J.—Turner v. Cheesman, 15 N. J. 
Eq. 243. 

Vt.—In re Martin, 104 A 100. 

W. Va.—Farnsworth v. Noffsinger, 
46 W. Va. 410, 33 SE 246; Jarrett v. 
Jarrett, LEW. Va. 584, 


[a] Uncorroborated by other evi- 
dence, such inferences are said to 
be of no weight whatever. Hunt v. 
Hunt, 3 B. Mon. (Ky.) 575; Lowe v. 
Williamson, 2 N. J. Eq. 82. 
cee Wallace y. Harris, 32 Mich. 

[a] Lack of bias or interest to 


misrepresent may be shown. Culver 
v. Haslam, 7 Barb. (N. Y.) 314. 

39. Ala.—Melvin v. Murphy, 184 
Ala. 188, 63 S 546; Johnston vy. John- 
ston, 174 Ala. 220, 57 S 450. 

Cal.—In re McKenna, 143 Cal. 580, 
77 P 461; Wheelock v. Godfrey, 100 
Cal. 578, 35 P 317; Carpenter’s Est., 
TORCAISS 22 83% 

Dp, ‘C.—Turner v. Security, ‘ete:, Co., 


29 App. 460. 

Ky.—Hite vy. Com., 20 SW 217, 17 
KyL 308. 

Or.—State v, Hassing, 60 Or. 81, 
PUSS EUS. 


Pa.—Com, y. Marion, 232 Pa. 413, 
81 A 423; 

Wis.—Peterson v. Time Indemn. 
Co., 152 Wis. 562, 140 NW 286. 

“From necessity much must be 
left to the discretion of the trial 
court in determining whether or not 
a given witness is an ‘intimate ac- 
quaintance’ within the purview of the 
statute. As an abstract proposition 
the question would seem to be one 
easily solved. In practice, however, 
a serious difficulty is met in the in- 
capacity to detail specifically all’ the 
minor incidents from which the ulti- 
mate fact of an intimate = ac- 
quaintance is deduced. Many per- 
sons cannot describe particulars in 
detail. A witness, as the _ result 
of observation, will determine with 
great accuracy that a given person 
is intoxicated, but confine him to a 
detail of the minute appearances 
that have led him unerringly up to 
the fact, and he will often fail most 
signally. The details of conduct, at- 
titude, tones, gestures, words, expres- 
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exercise of discretion appears.*° 


Subscribing Witnesses. The Eng- 


lish rule permitting the attesting witnesses to a 
will or deed to testify as to the sanity of a testator 
or grantor at the time of executing the instru- 
ment *! is very generally accepted in the United 
States,*? even in jurisdictions where the inferences 
of other unskilled observers would be rejected.?* 
A statement of the facts on which the inference is 
based is usually considered unnecessary in the case 


sion of eye and face, and abnormal 
movements have either escaped him 
or he is unable to draw what may 
be termed a living picture of what 
he has seen and what is in reality 
photographed upon his mind. It is 
much the same in regard to the 
lesser details which go to make up 
the status of an intimate acquaint- 
ance, and the court having the wit- 
ness betore it is better able to 
determine the relation of the parties 
from the evidence given than can be 
done from a cold record of the words 
spoken.” Wheelock y. Godfrey, 100 
Cal oT8) 584, so. Siie 

40. Terr. v. McNabb, 16 N. M. 
625, 120° P9073. Clary, v., Clary, 24 
INieGs, ae Se 

41. Tatham y. Wright, 2 Russ. & 
Meri,“ id) EngCh 1, 139) Reprint 9205s 
Lowe v. Jolliffe, 1 W. Bl. 365, 96 Re- 
print 204. 

42. Ala.—Shirley v. Ezell, 180 Ala. 
352, 60 S 905; Walker v. Walker, 34 
Ala, 469. 

pay oa v. McGuire, 15 Ark. 
555. 

Cal.—De Arellanes v. 
Tot iGali443519.0 1? L069" 

Conn.—Barber’s App., 63 Conn. 393, 
27 A. 973, 22 LRA 90. 

Ga.—Scott v. McKee, 105 Ga. 256, 
31 SE 183. 

Ill.— Entwistle v. Meikle, 180 Ill. 
9, 54 NB 217. 

Ind.—Call v. Byram, 39 Ind. 499. 

Iowa.—Hertrich y. Hertrich, 114 
Iowa 43, 87 NW 689, 89 AmSR 389. 

Md.—Struth v. Decker, 100 Md. 
368, 59 A 727; Jones v. Collins, 94 
Md. 403, 51 A 398; Williams v. Lee, 
47 Md. 321. 


Arellanes, 


Mass.—Needham v. Ide, 5 Pick. 
510; Poole v. Richardson, 3 Mass. 
330. 


N. J.—Pancoast vy. Graham, 15 
N. J. Eq. 294; Turner v. Cheesman, 
15 NJ. Eq. 243. 

N. Y.—Clapp v. Fullerton, 34 N. Y. 
190, 90 AmD 681; Brand v. Brand, 39 
HowPr 193. 

Oh.—Runyan v. Price, 15 Oh. St. 
1, 86 AmD 459; Presbyterian Church 
Foreign Missions vy. Bevan, 34 Oh. 
CiPCHN8 18s dieOh. WCireeCrieNAS 22058 

Pa.—Titlow v. Titlow, 54 Pa. 216, 
93 AmD 691 (will). Contra Dean v. 
Fuller, 40 Pa. 474 (deed). 

Ss. C.—Kaufman v. Caughman, 49 
S. C. 159, 27 SE 16, 61 AmSR 808. 

Tex.—Garrison vy. Blanton; 48 Tex. 
299; Thornton v. McReynolds, (Civ. 
A.) 156 SW 1144; McDonald v. Mc- 
Donald, (Civ. A.) 150 SW 593. 

43. Walker v. Walker, 34 Ala. 
469; Robinson v. Adams, 62 Me. 369, 
16 AmR 478; Cilley v. Cilley, 34 Me. 
162; May v. Bradlee, 127 Mass. 414; 
Hewlett v. Wood, 55 N. Y. 634; Clapp 
vy. Fullerton, 34 N. Y. 190, 90 AmD 
681; Dewitt v. Barley, 9 N. Y. 371. 

{a] The reasons assigned for so 
striking an exception have _ been 
various. (1) In Massachusetts it has 
been said that they were ‘with the 
testator when he signed the will and 
required to notice the state of his 
mind;” a statement of obviously lim- 
ited exactness. Needham v.. Ide, 9 
Pick. 510, 511. See also Williams 
v. Spencer, 150 Mass. 346, 348, 23, NE 
105, 15 AmSR 206, 5 LRA 790 (“The 
witnesses are chosen by the testator 
and are thereby, under the law, 
charged with an important duty in 
relation to the execution and proof 
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of an attesting witness to a will,#4 nor is any 
to opportunity for observation 
beyond that afforded when he attested the will 
The witness can state 
only his inference as to sanity at the time of ex- 
ecuting the will;*® but an inference formed sub- 
sequently to the execution of the will may be 
stated 47 unless it is based upon observation sub- 
It is not necessary to the 
competency of the subscribing witness to a will 
that he should sustain the will.*® 
of a subscribing witness is not conclusive,°° and it 
has even been said that no special weight attaches 
The witness may, like any other wit- 
ness,°? be contradicted °° or impeached by proof of 


qualification as 


required of the witness.* 


sequent to such time.*§ 


thereto.*+ 


contradictory statements.°* 


[§ 703] ff. Minority Rule Denying Admissibil- 
In a few states an unskilled witness is not 
permitted to state his inference as to the sanity 
or insanity of a person,®® the courts considering 
that the subject of insanity is one of a technical 
nature,°® that the popular standard of insanity is 
not the same as the legal standard,®? and that 


ity. 


ot the will’). (2) In New York the 
admission is rested on the ground 
of necessity. Clapp v. Fullerton, 34 
N. Y. 190, 90 AmD 681, 

44. Del—Lodge vy. Lodge, 7 Del. 
418. 

Ga.—Scott v. McKee, 105 Ga. 256, 
81 SE 183; Potts v. House, 6 Ga 
324, 50 AmD 329. 

Iowa.—Hertrich v. Hertrich, 114 
Iowa 643, 87 NW 689, 89 AmSR 389. 


Me.—Robinson v. Adams, 62 Me. 
369, 16 AmR 473. 

Md.—Jones v. Collins, 94 Md. 403, 
51 A 398; Williams v. Lee, 47 Md. 


321, 
N, Y.—Clapp v. Fullerton, 34 N. Y. 


190, 90 AmD 681. 


Pa.—Titlow v. Titlow, 54 Pa. 216, 
233, 93 AmD 691. 
Tenn.—Van Huss v. Rainbolt, 2 


Coldw. 139; Gibson v. Gibson, 9 Yerg. 
329. 

“There is undoubtedly a difference 
between the admissibility of opinion 
of subscribing witnesses to a will 
and those of persons not subscribing 
witnesses. The former may be given 
in evidence without the facts upon 
which they are founded. The latter 
may not.” Titlow vy. Titlow, supra. 

45. Robinson v. Adams, 62 Me. 
369, 409, 16 AmR 473 (“It is the fact 
of being a witness to the will, that 
gives this right to ask his opinion 
of the soundness of mind of the tes- 
tator. -It may be given, although the 
witness was suddenly called in, and 
heard only the request to sign and 
the declaration of its being his last 
will. It is undoubtedly true that all 
the facts Seen or known by the wit- 
ness at the time are proper Subjects 
of inquiry by either party, and it is 
proper that they should be. But it is 
not legally necessary that all should 
be detailed by the witness, if not 
asked by either party, before he can 
give his opinion. The weight and 
value of his opinion may depend very 
much upon his means of observation 
and knowledge; and if he can give 
few grounds for his belief or opinion 
his testimony would, doubtless, have 
very little weight with the jury. But 
it is for the parties to bring out from 
the witness such facts as they deem 
important, touching the extent of 
knowledge on which the witness 
bases his opinion’). 

46. Walker v. Walker, 34 Ala. 
469; Robinson v. Adams, 62 Me. 369, 
16 AmR 473; Williams vy. Spencer, 
150 Mass. 346, 23 NE 105, 15 AmSR 
206, 5 LRA 790; Poole v. Richard- 
son, 3 Mass. 330; Clapp v. Fuller- 
ton, 34 N, Y.' 190,+ 90: AmD: 681. 


EVIDENCE 


special training 


regarded,°® and 


The inference 


any fact which 


sanity.® 
[§ 704] k. 
47. Runyan y. Price, 15 Oh. St. 


1, 86 AmD 459. 


48. Williams vy. Spencer, 150 Mass. 
ai 23 NE 105, 15 AmSR 206, 5 LRA 


[a] Tllustration, — An inference 
formed at the time of the execution 
of a codicil as to testamentary ca- 
pacity at the time the original will 
was executed is excluded. Melanefy 
be Morrison, 152 Mass. 473, 26 NE 

49. Williams vy. Lee, 47 Md. 321; 
Garrison y. Blanton, 48 Tex, 299. 

50. Cilley v. Cilley, 34 Me. 162; 
Farnsworth vy. Noffsinger, 46 W. Va. 
410, 33 SE 246. 

[a] The inference of a notary 
public before whom a deed was exe- 
cuted is of great weight where he is 
also a skilled alienist. Farnsworth 
Meet ee 46 W. Va. 410, 33 SE 
51.' Burney vy. Torrey, 100 Ala. 157, 
14 S 685, 46 AmSR 338, 46 AmSR 383. 


erat See Witnesses [40 Cyc 2687— 
83]. 
53. Lowe v. Jolliffe, 1 W. Bl. 365, 


96 Reprint 204. 

54 In re Snelling, 136 N. Y. 515, 
32 NE 1006. 

55. Wyman vy. Gould, 47 Me. 159; 
Com. v. Spencer, 212 Mass, 438, 99 
NE 266, AnnCasl1913D 552; Gorham 
v. Moor, 197 Mass. 522, 84 NE 436; 
McCoy v. Jordan, 184 Mass. 575, 69 
NE 358; Ratigan v. Judge, 181 Mass. 
572, 64 NE 204; Smith v. Smith, 157 
Mass. 389, 32 NE 348; Cowles v. Mer- 
chants, 140 Mass. 377, 5 NE 288; 
May v. Bradlee, 127 Mass. 414; Bar- 
ker v. Comins, 110 Mass. 477; Hast- 
ings v. Rider, 99 Mass. 622; Needham 
v. Ide, 5 Pick. (Mass.) 510; Dickinson 
v. Barber, 9 Mass. 225, 6 AmD 58; 
Hathorn v. King, 8 Mass. 371, 5 AmD 
106; Wyse v. Wyse, 155 N. Y. 367, 
49 NE 942; Paine v. Aldrich, 133 
N. Y¥. 547, 30 NE 725: Holcomb v. 
Holeombjio95) Neier 31626 Clann xv. 
Fullerton, 34 N. Y. 190, 90 AmD 681; 
Johnson y. Cochrane, 91 Hun 165, 36 
NYS 283 [aff 159 N. Y. 555 mem, 54 
NE 1192 mem]; In re Arnold, 14 Hun 


(N. Y.) 525; Deshon v. Merchants’ 
Bank, 21 N. Y. Super. 461; Schoen- 
berg v. City Trust, etc., Co., 52 Misc. 


104, 101 NYS 798. But compare De 
Witt. v. Barly, 17 Nii ¥..340 [expl 
De Witt v. Barly, 5 Seld. 371] (hold- 
ing that upon an issue in regard to 
the mental imbecility of a grantor, 
the opinions of witnesses, founded 
upon personal observation of his ap- 
pearance and conduct may be given 
in evidence). 

[a] A fortiori an ordinary ob- 
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is needed to appreciate the sig- 


nificance of the facts presented in evidence, while 
the inference of an observer is frequently colored 
by his prejudices.°® 
the rule excluding the inference is not favorably 


Even in these states, however, 


the tendency is to restrict it to 


the exclusion of a definite statement that the per- 
son in question is sane or insane,°° and to receive 
statements falling short of this, but which, never- 
theless, clearly, indicate the opinion of the witness 
on the subject,*! as-for instance where an unskilled 
witness who has testified to observed facts is al- 
lowed to state whether, in his judgment, the acts 
and conversations testified to were those of a ra- 
tional or an irrational person,®? where such a wit- 
ness is permitted to state whether he observed 


led him to infer that there was 


any derangement of intellect °° or noticed anything 
which indicated insanity,®* or where it is permitted 
to elicit upon cross-examination how the person 
in question impressed the witness in the matter of 


Mental State—(1) Of Witness. 


server cannot testify as to sanity 
from observations’ made by others. 
Bell v. McMaster, 29 Hun (N. Y.) 
272, 

56. Fayette v. Fate aso 77 Me. 
28, 34, 52 AmR 74 

“There are meester forms and kinds 
of insanity or mental unsoundness, 
many of which cannot be easily or 
acvurately defined, the subject itself 
in some of its aspects being beyond 
the reach of human investigation.” 
Fayette vy. Chesterville, supra. 

57. Fayette v. Chesterville, 77 Me. 
28, 52 AmR 741. 

58. Fayette v. Chesterville, 77 Me. 
23, 52 AmR 741 

59. Baxter v. Abbott, 7 Gray 
(Mass.) 71,79 (“If it were a new 
auestion, I should be disposed to al- 
low every witness to give his opinion, 
subject to cross-examination upon 
the reasons upon which it is based, 
his degree of intelligence, and his 
means of observation. It is at least 
unwise to increase the existing re- 
strictions”). 

60. Fayette v. Chesterville, 77 Me. 
28, 52 AmR 741; Ware v. Ware, 8 Me. 
42, 

“Certainly nothing less than a dis- 
tinet expression of the opinion of the 
witness, given as such opinien di- 
rectly, comes within our rule.’ 
Robinson v. Adams, 62 Me. 369, 410, 
16 AmR 478. 

61. McCoy vy. Jordan, 184 Mass. 
575, 69 NE 358; Hogan v. Roche, 179 
Mass. 510, 61 NE 57; McConnell v. 
Wildes, 153 Mass. 487, 26 NE 1114; 
Nash vy. Hunt, 116 Mass. 237; Barker 
v. Comins, 110 Mass. 477. 

62. Johnson vv. Cochrane, 159 
N. Y. 555, 54 NE 1092; Wyse v. Wyse, 
155 N. Y. 367, 49 NE 942: Paine v. 
Aldrich, 133 N. Y. 544, 30 NE 725; 
Rider v. Miller, 86 N. Y. 507; Hewlett 
v. Wood, 55 N. Y. 634; Clapp v. Ful- 
lerton, 34 N. Y. .190, .90° Amb 682; 
Johnson vy. Cochrane, 91 Hun 165. 
86 NYS 283 [aff 159 N. Y. 555 mem, 
54 NE 1092 mem]; White v. Davis, 
17 NYS 548; Howell v..Taylor, 11 
Hun (N. Y.) 214; Sehoenberg v. Ul- 
man, 51 Misc... 83, 99 NYS 650, 18 
NYyAnnCas 353; In re Barney, 185 
App. Div. 782, 174 NYS 242; Yeandle 
v. Yeandle, 13 NYSt 586. = 

63. Hewitt v. Taunton St. R. Co., 
167 Mass. 483, 46 NE 106; McConnell 
v. Wildes, 153 Mass. 487, 26 NB 
my May v. Bradlee, 127. Mass. 

G4 TREO Wan Reristy 21684 ING by ool o, 
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65. Hogan v. Roche, 179 Mass. 
510, 61. NE 57. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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Numerous cases are to be found in which a wit- 
ness has been permitted to testify as to his own 
mental state at a particular time,®* for example, 
with respect to the absence of malice on his part;°* 
his animus;** his being aware of something;®® his 


66. U. S.—Sparks v. U. S., 241 
medi wii wo4+s CC Am 479) Rucker v. 
Bollers, 30 Fed. 504, 25 CCA 600; 


Great Northern R. Co. v. McLaugh- 
lin, 70 Fed. 669, 17 CCA 330. 
. Ala.—Birmingham Ry. < ete. 41 C0n Ave 
Jackson, 136 Ala. 279, 34 8 994; Mo- 
bile Blectric Lighting Co. v. Elder, 
115 Ala, 138, 21 S 988; Wilson v. 
State, 110 Ala. 1, 20 S 415, 55 AmSR 
17; Cranford vy. State, (A.) 75 S 274 
(pain); Birmingham Ledger Co. v. 
Buchanan, 10 Ala. A. 527, 65 S 667. 
Ark.—St. Louis, ete., R. Co. v. Os- 
borne, 95 Ark. 310, 129 SW 537. 
Cal. Fagan vy. Lentz, 156 Cal. 681, 
105 P 951, 20 AnnCas 221; Bertelsen 
Vv. Bertelsen; 7 Cal. A. 258, 94 P 80. 
Conn.—Gray v. Mossman, 91 Conn. 
430, 99 A 1062; Verdi v. Donahue, 91 
Conn. 448, 99 A 1041. 
Del.—State v. Day, 21 Del. 101, 58 
A 946. 


Fla.—Germania F. Ins. Co. v. 
Stone, 21 Fla. 555. 

Ga.—Alexander v. State, 118 Ga. 
26, 44 SE 851. 

Ida.—Breshears v. Callender, 23 


ida S43 r3t PYL5; 

Ill.—Pfiester v. Western Union Tel. 
Co., 282 Ill. 69, 118 NE 407, AnnCas 
1918D 738 [rev 203 Ill. A. 435]. 

Ind.—Over v. Schiffing, 102 Ind. 
191, 26 NE 91; Bidinger v. Bishop, 76 
Ind. 244; Shockey v. Mills, 71 Ind. 
288, 36 AmR 196. 


Iowa.—McCord .v. Mitchell, 182 
Iowa 196, 165 NW 453; Blossi_ v. 
Chicago, etc., R. Co. 144 Iowa 697, 


123 NW 360, 26 LRANS 255; Larson 
v. Thoma, 143 Iowa 338, 121 NW 
1059; Dorn v. Cooper, 139 Iowa 742, 
117 NW 1, 118 NW 35, 16 AnnCas 
744; Columbus Nat. Bank v. Jordan, 
139 Iowa 499, 117 NW 758; Kinner 
v. Boyd, 139 Towa 14, 116 NW 1044; 
Fitzgibbov! v. Chicago, etc. R. Co., 
119 Iowa 261, 93 NW 276; Yeager 
v. Spirit Lake, 115 Iowa 593, 88 NW 
1095. 

Kan.—Slinker v. 
Bldg., ete., Assoc., 96 Kan. 672, 153 
P 537; Williams v. Chicago, etc., R. 
Co., 90 Kan. 478, 135 P 671; Bowers 
Vv. ‘Atchison, etc., R. Co., 82 Kan. 95, 
LOT PT. 

Ky.—Downs v. Jackson, 128 SW 
339. 

Me.—Wheelden v. Wilson, 44 Me. 
11; Edwards v. Currier, 43 Me. 474. 

Md.—Phelps v. George’s Creek, etc., 
R. Co., 60 Md. 536. 

Mass.—Marcy v. Shelburne Falls, 
etc., R. Co., 210 Mass. 197, 96 NE 
130; McCrohan v. Davison, 187 Mass. 
466, 73 NE 5538; Snow v. Paine, 114 
Mass. 520; Finn v. Clark, 12 Allen 
522. 

Mich.—Preger v. Barnett, 175 Mich. 
494, 141 NW 587; Robinson v. West- 
ern Union’ Tel. Co., 169 Mich. 503, 
135 NW 292; Watkins v. Wallace, 19 
Mich. 57. 

Minn.—Austin v. National Casualty 
Co., 125 Minn. 390, 147 NW 281; Gar- 
rett v. Mannheimer, 24 Minn. 193; 
Berkey v. Judd, 22 Minn. 287. ‘ 

Mo.—Hendrix v. St. Louis United 
R. Co., 193 SW 812; Chambers v. 
Chambers, 227 Mo. 262, 127 SW 86, 
137 AmSR 567; Rimel v. Hayes, 83 
Mo. 200; Loewer vy. Sedalia, 77 Mo. 
431; Hefernan v. Neumond, 198 Mo. 
ol gist 667, 201 SW 645; Wheeler v. Chest- 

nut, 95 Mo. A. 546, 69 SW 621. 

’" “Nebr.—Cressler v. Rees, 27 Nebr. 
515, 43 NW 363, 20 AmSR 691. 


Sumner County 


N. 'H.—Hale v. Taylor, 45 N. H. 
405; Graves v. Graves, 45 N. H. 
gg? 


Y.—Bayliss v. Cockcroft, 81 N. 
EY; oes Cortland County Superintend- 
ent of Poor vy. Herkimer County Sup- 
erintendent of Poor, 44 N. Y. 22; 
Thurston v. Cornell, 38 N. Y. 281; 
Seymour v. Wilson, 14 N. Y. 567; 


EVIDENCE 


Thorn v. Helmer, 4 Abb. cele 408, 2 
Keyes 27; King v. Fitch, 2 Abb. Dec. 
508, 1 Keyes 422; Lovett y. Gibb, 144 
App. Div. 904, 128 NYS 1047; Mc- 
Mahon v. Cronin, 143 App. Div. 842, 
128 NYS 423; Pritchard vi Ehirt; 39 
Hun 378; Morris v. Wells, 4 Silv. Sup. 
34, 7 NYS 61; Ely v. Padden, 13 NYSt 


53. 

N. C.—Autry v. Floyd, 127 N. C. 
186, 87 SE 208. 

N. D.—Seckerson vy. 24 
N. D. 625, 140 NW 239 

Oh.—Grever v. Taylor, 53 Oh. St. 
621, 42 NE 829; Ohio Coal Co. v. 
Davenport, 37 Oh. St. 194. 

Pa.—Frame v. William Penn Coal 
Co., 97 Pa. 309; Arnold vy. Crainer, 41 
Pa. Super. 8. 

R. I.—Charbonnel v. Seabury, 23 
RIM WeS4syol Ay208, 

Ss. G—Bass v. Western Union Tel. 
Co., 105 S. C. 487, 90 SE 155; Inter- 
national, etc., R. Co. Vv. Newburn, 94 
Tex. 310, 60 SW 429. 

Tex. —Texas, etc., 1348 Co. 
Plummer, 57 Tex. Civ. A. 563, 122 sw 
942; Dallas Electric Co. v. Mitchell, 
33 Tex. Civ. A. 424, 76 SW 935; Rice 
v. Melott, 32 Tex. Civ. A. 426, 14 SW 
935; Mayers v. McNeese, (Civ. A.) 71 
SW 68; Fox v. Robbins, (Civ. A.) 70 
SW 597; Aultman v. Allen, 12 Tex. 
Civ. A. 227, 33 SW 679. 

Utah.—Butterfield v. Consolidated 
Fuel Co.,° 42 Utah 499, 132 P 559; 
Conway v. Clinton, 1 Utah 215. 

Va.—Powhatan Lime Co. v. Whet- 


Sinclair, 


zel, 118 Va. 161, 86 SE 898. 
Wash.—Thoresen vy. St. Paul, etc., 
Lumber Co., 73 ites 99) 131 P1645, 
132 P 860. 
Wis.—Sharpe v. ‘Hasey, 141 Wis. 
76, 123 NW 647; Commercial Bank 


v. Firemen’s Ins. "Co., 8U Wis. 297, 58 
NW 391; Strasser v. Goldberg, 120 
Wis. 621, 98 NW 554; Yerkes v. 
Northern Pac. R. Co., 112 Wis. 184, 
88 NW 33, 88 AmSR 961. 

{a] On  cross-examination such 
testimony is allowed. Birmingham 
Bottling Co. v. Morris, 193 Ala. @27, 
69 S 85; Davis v. Clausen, 7 Ala. A. 
381, 62 S 267; Montgomery v. State, 
45 Tex. Cr. 373, 77 SW 788 (knowl- 
edge). : 

67. U. S.—Palmer v. Mahin, 120 
Fed. 737, 57 CCA 41. 

Cal.—Runo v. Williams, 162 Cal. 
444, 122 P 1082; Mowry v. Raabe, 89 
Cal xneOew2ay ee 15 v5 

Conn.—Gray v. Mossman, 91 Conn. 
430, 99 A 1062; Atwater v. Morning 
News Co., 67 Conn. 504, 34 A 865. 

Ill—Ransom y. McCurley, 140 Ill. 
626, 31 NE 119; Burdette v. Argile, 
ST AG el Tals 

Iowa.—Dorn v. Cooper, 139 Iowa 
742, 117 NW 1, 118 NW 35, 16 Ann 
Cas 744. . 

Mass.—Faxon v. Jones, 176 Mass. 
206, 57 NE 359. 


Mich:—Peoples v. Detroit, etc., 
Co., 54 Mich. 457, 20 NW 528. 
Mo.—Friedman v. Pulitzer Pub. 


Co., 102 Mo. A. 683, 77 SW 340. 

N. C—Autry v. Floyd, 127_N. C. 
186, 37 SE 208. 

N. D.—Wrege v. Jones, 13 N. D. 
267, 100 NW 705, 112 AmSR 6795 tS 
AnnCas 482. 

Okl.—Cobb v. Oklahoma Pub. Co., 
42 Okl. 314, 140 P 1079. 

68. Crawford v. Joslyn, 83 Vt. 361, 
76 A 108, AnnCasi912A 428. 

69. Birmingham R., etc. Co. v. 
Jackson, 136 Ala. 279, 34 S 994. 

70. Cal.—kKyle v. Craig, 125 Cal, 
107, IO TRE TONs 

Conn.—Allen vy. Hartford L. Ins. 
Co., 72 Conn. 698, 45 A 955. 

Fla.—Lane v. State, 44 Fla. 105, 32 
S 896. 

Iowa.—Fitzgibhon v. Chicago, etc., 
R. Co., 119 Iowa 261, 92 NW 276; 
Watson v. Chesire, 18 Iowa 202, 8% 
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belief as to a certain matter; his consent;*! his 
mental depression ;“* his feeling of dissatisfaction ;** 
the existence of influence on his mind;"* his ex- 
pectation as to certain matters;’® his good faith;7® 
his feeling of humiliation ;*’ his intent or intention 78 


AmD 382. 
Kan.—Bowers v. Atchison, etc., R. 
Corsa) Kan n9 5.0 oe ie 
Ky.—Downs v. Jackson, 128 SW 


339. 

Mass.—Blaney v. Rogers, 174 Mass. 
277, 54 NE 561; Blanchard v. Mann, 
1 Allen 433. 

N. Y.—More v. Deyoe, 22 Hun 208; 
Ely v. Padden, 13 NYSt 53. 

Tex.—Dallas Electric Co. v. Mitch- 
ell, 33 Tex. Civ. A. 424, 76 SW 935. 

Wash.—Thoresen v. St. Paul, ete., 
Lumber Co., 73 Wash. 99, 131 P 645, 
132 P 860. f 

Wis.—Ertel v. Milwaukee Electric 


R., ete., Co., 164 Wis. 380, 160 NW 
263. 
71. 


Jones v. State, 104 Ala. 30, Be 
S 135; Pinkham v. Benton, 63 N. H. 
226; Thompson v. Vroman, 66 Hun 
245, 21 NYS 179. 

72. Chicago, etc., R. Co. v. Smith, 
(Tex. Civ. A.) 197 SW 614. 

73. Mobile Electric Lighting Co. v. 
Elder, 115 Ala. 138, 21 S 983. 

74. Grever v. Taylor, 53 Oh. St. 
621, 42 NE 829; International Land 
Co. v. Parmer, (Tex. Civ. A.) 123 SW 


196 

‘f[a] Duress.—International Land 
Sah v. Parmer, (Tex. Civ. A.) 123 SW . 

75. Yeager v. Spirit Lake, 115 
Iowa 593, 80 NW 1095; Tharp v. 
Thero, 112 Iowa 573, 84 NW _ 709; 
State v. Thomas, 41 La. Ann. 1088, 6 
S 803; Archer v. State, 45 Md. 33. 

76. Cal—Runo v. Williams, 162 
Cal. 444, 122 P 1082. 

Colo.—Brown v. Potter, 13 Colo. A. 
512, 58 P 785. 

Ga.—Thompson y. Glover, 120 Ga. 
440, 47 SH $35; Acme Brewing Coun. 
Certral Rs; etc., Co., 115 Ga. 494, 42 
SE 8: Hale v. Robertson, 100 Ga. 
168, 27 SE 937. 

Til.—Peo. v. Rudorf, 149 Ill. A. 215. 
Frage ety pe v. Tucker, 90 Ind. 
Psi eae v. Phinney, 7 Allen 

Mich.—Isbell v. Anderson Carriage 
Co., 170 Mich. 304, 136 NW 457. 


Bacon, 


Nebr.—Hackney v. Raymond Bros. 
Clarke Co., 68 Nebr. 624, 94 NW 822, 
99 NW _ 675; McCormick Harvesting 
Mach. Co. v. Hiatt, 4 Nebr. (Unoff.) 
587, 95 NW 627. 

N. Y.—Hubbell v. Alden, 4 Lans. 
psote ar on other grounds 50 N. Y. 

N. C.—Smathers v. Toxaway Hotel 
Co., 167 N. C. 469, 88 SE 844. 

Wis.—Moore v. May, 117 Wis. 192, 
94 NW 45. 

77. Lint v. Lint, 158 Iowa 444, 
139 NW 1081. 

78. U..S.—Rucker v. Bolles, 80 
Fed. 504, 25 CCA 600. 

Ala.—Price v. State, 107 Ala. 161, 
18 S 1380. 

Cal.—Fulkerson y. Stiles, 156 Cal. 
703, 105 P 966, 26 LRANS 181; Fleet 
v. Tichenor, 156 Cal. 848, 104 P 458, 
34 LRANS 3238; Fanning v. Green, 
UBG SCal. 427928 104 SPT SOS aeWoodl: vz 
Etiwanda Water Co., 147 Cal. 228, 
81 P 512; Kyle v. Craig, 125 Cal. 107, 
57 P 791; Bertelsen v. Bertelsen, 7 
Cal. FAY 258; 0 Fb se- 

Colo.—Taylor v. Peo., 21 Colo. 426, 
42 P 652. 

Conn.—Peck c. 18 Conn. 
Site 

Del.—Lupton v. Underwood, 26 Del. 
519; 85 A 965: 

Ga.—Toole v. State, 107 Ga. 472, 33 
SE 686. 

Il}).—Hart v. Mfg. Co., 116 Ill. A 
159 [rev on other grounds 221 Ill. 
444, 77 NE 897, 112 AmSR 189, 5 
AnnCas 720]; Partridge v. Cutler, 104 
Ill. A. 89; Odin Coal Co. v. Denman, 
84 Ill. A. 190 [aff 185 Ill. 418, 57 NE 
192, 76 AmSR 45]; Kelly v. Shum- 
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in a relevant connection; his knowledge“ or lack 
of knowledge ®° as to certain matters; his feeling 
of mortification ;*! his motive ** and the influence 
thereof on him;** his purpose;** the reason for an 
act, omission, or statement on his part,®® or for his 
belief as to. certain matters;*® his reliance upon 
like;§* what he | for rejecting evidence of mental state. 


representations, promises, and the 


way, 51 Ill. A. 634; Wallace v. Lodge, 
Della Ay OOS 

Iowa.—Beach v. Beach, 160 Iowa 
346, 141 NW 9221, 46 LRANS 98, Ann 
Cas1915D 216; Larson v. Thoma, 143 
Iowa 338, 121 NW 1059; Dorn v. 
Cooper, 139 Iowa 742, 117 NW 1, 118 
NW 35, 16 AnnCas 744; Helm _ v. 
Anchor F. Ins. Co., 132 Iowa 177, 109 
NW 605; Warfield v. Clark, 118 Iowa 
69, 91 NW 833; Counselman v. Reich- 
art, 103 Iowa 430, 72 NW 490. 

Kan.—Slinker vy. Sumner County 
Bldg., etc., Assoc., 96 Kan. 672, 153 
P 537; Eckerd v. Weve, 85 Kan. 752, 
118 P 870, 38 LRANS 516; Baker v. 
Missouri, etc., R. Co., 85 Kan. 263, 
116 P 816, 35 LRANS 822, AnnCas 
1912D 1042. But compare Cornelius 
v. Atchison, etce., R. Co., 74 Kan. 599, 
87 P 751 [cit supra this section]. 

La.—State v. Wright, 40 La. Ann. 
589, 4 S 486. 


Me.—Rumford v. Upton, 113 Me. 
543, 95 A 226. 
Md.—Montgomery County Mut. 


Misins. Cosy. Ritter, 113 May Vesna 
A 388; Gambrill v. Schooley, 95 Md. 


260, 52 A 500, 62 LRA 427. 

Mass.—Blodgett v. Ahren, 217 
Mass. 262, 104 NE 434. 

Mich.—Preger Ais Barnett, 175 
Mich. 494, 141 NW 587; Bellows v. 
Crane Lumber Co., 129 Mich. 560, 89 
NW _ 367. 

Minn.—Edwards v. Svea F., etc., 
Ins. Co., 170 NW 206; Austin vy. Na- 
tional Casualty Co., 425 Minn. 390, 
147 NW 281. 


Mo.—Chambers v. Chambers, 227 
Mo. 262, 127 SW 86, 137 AmSR 567; 
Hefernan Vv. Neumond, 198 Mo. A. 667, 
201 .SW .645. But compare Royle 
Mins Co. v.-New York Fidelity, etc., 
Co., 161 Mo. A. 185, 142 SW 438 
(where evidence of the uncommuni- 
cated purpose and intention of de- 
fendant concerning the defense of 
the litigation was held irrelevant). 

Mont.—Bordeaux vy. Bordeaux, 43 
Mont, 102, 115 RP’ 25. 

N. H.—Homans v. Corning, 60 N. 
Hs is Hale v. Taylor, 45 N. H. 405. 

N. Y.—Noonan v. Luther, 206 N. Y. 
105, 99 NE 178, 41 LRANS 761, Ann 
Casi914A 1038; Davis v. Marvine, 160 
N. Y. 269, 54 NE 704; McMahon v. 
Cronin, 143 App. Div. "942, 128 NYS 
423; Hill v. Page, 108 App. Div. 71, 95 
NYS 465; Francis v. Campbell, 68 
App. Div. 287, 74 NYS 246. 

N. C.—Smathers v. Loxaway Hotel 
Co., 167 N. C. 469, 88 SE 844; San- 
ford, ete., Co. v. Eubanks, 152 N. C. 
697, 68 SE 219, 136 AmSR 862. 

N. D.—State v. Tough, 12 N. D. 425, 
96 NW 1025. 

Oh.—Tucker v. Hendricks, 25 Oh. 
Cir. Ct. 426; Toledo Stove Co. v. Reep, 
LS Ohe CiriCt? 587 $MOheCir=Decs467. 

Or.—Richey v. Robertson, 86 Or. 
525, 169 P 99; Mahon v. Rankin, 54 
Or. 328, 102 P 608, 103 P 53. 

Pa.—Cummings v. Glass, 162 Pa. 
241, 29 A 848; Cullmans v. Lindsay, 
114 Pa: - 166,60 A 332; 4Phillips: tv. 
Phillips, 8 Watts 195; Arnold v. 
Cramer, 41 Pa. Super. 8. 

Tex.—Anthony v. Ball, (Civ. A.) 
146 SW 612; Browning v. Currie, (Civ. 
A.) 140 SW 479; Mayers v. McNeese, 
(Civ. A.) 71 SW 68; Fox v. Robbins, 
(Civ. A.) 70 SW 597; Peightal v. Cot- 
ton States Bldg. Co., 25 Tex. Civ. A. 
. 390, 61 SW 428; Wade v. Odle, 21 
Tex. Civ. A. 656, 54 SW 786; Glass- 
cock v. Stringer, (Civ. A.) 32 SW 920. 
But compare Missouri, etc., R. Co. v. 
Gray, 56 Tex. Civ. A. 61, 120 SW 527 
{cit infra this section note 6]. 

Vt.—Crawford v. Joslyn, 83 Vt. 


EVIDENCE 


elusive.°? 


361, 76 A 108, AnnCas1912A 428. 

Wash.—Thoresen y. St. Paul, etc., 
Lumber Co., 73 Wash. 99, 131 P 645, 
182 P 860. 

Wis.—Barker v. Western Union 
Tel. Co., 1384 Wis. 147, 114 NW 439, 
126 AmSR 1017, 14 LRANS 533. 

“While the circumstances attending 
the act of a party are competent evi- 
dence of the condition or state of 
his mind in doing it, his own testi- 
mony as to his motives, purpose and 
intent is also competent.’ Eckerd 
v. Weve, 85 Kan. 752, 758, 118 P 870, 
38 LRANS 516. 

[a] The reason is that “when the 
intention, a state of mind, is to be 
determined as an issue in a case, the 
actor or doer knows more about the 
processes of his own mind than does 
any one else. And so long as his 
secret intention is not so weighted 
down and drowned by his acts as to 
mislead other persons to their injury 
and thereby estop him, he may tes- 
tify to his secret intention when 
called as a witness.’ Chambers v. 
Chambers, 227 Mo. 262, 282, 127 SW 
86, 187 AmSR 567. 

79. Hannefin y. Blake, 102 Mass. 
297; Gilkerson v. Atlantic Coast Line 
R. Co., 105 S. C. 182, 89 SE 549; Texas 
City Transp. Co. v. Winters, (Tex. 
Civ. A.) 193 SW 366; Rice v. Melott, 
32 Tex. Civ. A. 426, 74 SW 935. 

80. Texas, etc., R. Co. v. Plummer, 
(Tex. Civ. A.) 122 SW. 942. 


81. Lint v. Lint, 158 Iowa 444, 
139 NW 1081. . 
82. Cal.—kKyle v. Craig, 125 Cal. 


HOM STs PATOL. 

Del. —Lupton v. Underwood, 26 Del. 
519, 852A 965 

Iowa.—Dorn v. Cooper, 139 Iowa 
742, 117 NW 1, 118 NW 35, 16 Ann 
Cas 744. 

Kan.—Wckerd v. Weve, 85 Kan. 752, 
118 P 870, 38 LRANS 516; Baker v. 
Missouri, etc., R. Co., 85 Kan. 263, 
116 P 816, 35 LRANS 822, AnnCas 
1912D 1042; Bowers v. Atchison, etc., 
RicCoty 82) Kana 9o, LOT Pi 7 

Md.—Montgomery County Mut. F. 
Heep Co..Vv. Ritter, 113 Ma. 163, 77 A 
8 

Minn.—Austin v. National Casualty 


Co., 125 Minn. 390, 147 NW 281. 
Mont.—Bordeaux v. Bordeaux, 43 
Mont. 102,,115 PRP 25. 


N. Y.—Nooman y. Luther, 206 N. Y. 
105, 99 NE 178, 41 LRANS 761, Ann 
Cas1914D 10388. 

Tex.—Anthony v. Ball, (Civ. <A.) 
146 SW 612. 

Wash.—Thoresen v. St. Paul, ete., 
Lumber Co., 73 Wash. 99, 131 P 645, 
132 P 860. 

83. Linnehan y. State, 120 Ala. 
293, 25 S 6; Eve v. Saylor, 44 SW 355, 
19 KyL 1697; Grever vy. Taylor, 53 
Oh, St. 621, 42 NE 829; International, 


ete, RsCosiw: Armstrong, 4 Tex. Civ. 
A. 146, 23 SW 236. 


84. Ala.—Hill v. State, 156 Ala. 8, 
46 S 864. 
Conn.—State v. Lee, 69 Conn. 186, 
STA 75. 
Minn.—State v. Ames, 90 Minn. 183, 
96 NW 330. 
Mo.—Vawter v. Hultz, 112 Mo. 633, 
20 SW 689. 
Wis.—Moore v. May, 117 Wis. 192, 
94 NW 45. 
85. Ind.—Davis v. Cox, 178 Ind. 


486, 99 NE 808. 

Towa.—Aurand v. Perry Town Lot, 
etc., Co., 178 Iowa 262, 159 NW 779. 

Mich.—Van Driel v. Stevens, 200 
Mich. 291, 166 NW 974. 

Nebr. — McCormick Harvesting 
Mach. Co. v. Hiatt, 4 Nebr. (Unoff.) 


we OS ee 
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thought *® or understood ** as to a particular mat- 
ter; what was in his mind at a particular time;°° 
or a state of willingness on his part;®! although 
his testimony on any of these matters is not con- 


On the other hand numerous reasons may exist 


It may be 


587, 95 NW 627. 

N. Y.—Gray v. New York Cent., 
rae R.sCo., [Ue Appi. Diva As an Sern aS 
653. 

N. C.—Leach v. Fosburgh Lumber 
Cox pee N. (Cr 582, /%5" SE 716. 

N. D.—Seckerson v. Sinclair, 24 N. 
D. 326, 140 NW 239. 

Tex.—Peden Iron, ete, Co. v. Jen- 
kins, (Civ. A.) 203 SW 180; Biard v. 
Tyler Bldg., etc., Assoc., (Civ. A.) 147 
SW 1168. 

Vt.—Comstock v. Jacobs, 89 Vt. 133, 
94 A 497, AnrCas1918A 465. 

86. Thomas v. State, 27 Ga. 287; 
State v. Reitz, 83 N. C. 634. 

87. Cal—Fagan v. Lentz, 156 Cal. 
681, 105 P 951, 20 AnnCas 221; Luit- 
weiler Pumping Engine Co. v. Ukiah 
Water, ete,=Co., 16° Cal. A. 1985 126 
PO Cas 

D. C.—Browning v. National Capital 
Bank, 13..App. 2: 


Ida.—Breshears v. Callender, 23 
Ida. 3485 134) Po a5. 
Ill.— Kearney v. Davin, 162 Ill. A. 


37. 

lowa.—Seymour v. Chicago, etc., R. 
Co., 181 Iowa 218, 164 NW 352; Farm- 
ers’ Nat. Bank y. Hatcher, 176 Iowa 
259, 157 NW 876; Zenor v. Smith, 150 
Iowa 424, 130 NW 382; Bartlett v. 
Falk, 110 Iowa 346, 81 NW 602. 

Mass.—Com. v. O’Brien, 172 Mass. 


248, 52 NE 77. 
Mo.—Wheeler v. Chestnut, 95 Mo. 
A. 546, 69 SW 621. P 
Nebr.—Cressler v. Rees, 27 Nebr. 


515, 43 NW 363, 20 AmSR 691. 

Pa.—Com. v. Julius, 173 Pa. 322, 
84 A, 21. 

R. I—Charbonnel vy. Seabury, 23 
R. I. 548, 51 A 208. 

Tex.—Houston Packing Co. v. Grif- 
fith, (Civ. A.) 164 SW 431; Johnson 
ve Stratton, 6 Tex. Civ. A. 431, 25 
SW 683. 

Vt.—Holbrook v. Quinlan, 84 Vt. 
411, 80 A 3389. 

Wis.—Strasser yv. Goldberg, 120 
Wis. 621, 98 NW 554. 

88. McCrohan v. Davison, 187 
Mass. 466, 73 NE 5538; Davy v. Great 
Northern Ri Co: 21 N.,. De 43,4923 
NW 311; International, etc., R. Co. v. 
Newburn, 94 Tex. 310, 60 SW 429. 

[a] Thought he had time.—Mc- 
Crohan v. Davison, 187 Mass. 466, 73 
NE 553; international, etc., R. Co. v. 
Newburn, 94 Tex. 310, 60 Sw 429. 

[b] Laying foundation for other 
evidence.—In an action against a rail- 
road by a trackman for injuries from 
a collision with train, plaintiff’s tes- 
timony that while walking on the 
track he did not feel that there was 
any danger from the coming of a 
train was properly admitted where 
merely elicited to lay the foundation 
for showing information that no 
train would pass receiyed by him 
before starting out from the night 
operator at a neighboring station. 
Davy v. Great Northern R. Co., 21 
N. D. 48, 128 NW 3811. 


89. Van Spanje v. Hostettler, (Ind. 
A.) 119 NE 725; Blossi.v. Chicago, 
ete., R. i Co., 144 lewa» 697,. 123 Nw 


360, 26 LRANS 255; Harvell v. Wel- 
don Lumber Co., 154 N. C. 254, 70 SE 
rete Hife. vi; Cates 85 WVitv 418082 JA. 

90. Long v. Athol, 196 Mass. 497, 
82 NE 665, 17 LRANS 96, 

91. Francis v. Campbell, 68 App. 
Div. 287, 74 NYS 246. 

92. Fleet v. Tichenor, 156 Cal. 343, 
104 P 458, 34 LRANS 323; Larson v. 
Thoma, 143 Iowa 338, 121 NW 1059" 
Chambers v. Chambers. 227 Mo. 262, 
127 SW 86, 137 AmSR 567; Browning 


For later cases, developments and changes in tne taw see cumulative Annotations, same title, page and note number, 
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irrelevant or immaterial,®* or tend to prove char- ; 
acter °* under circumstances where such proof is 
not admissible;°° it may amount to a statement of 


a conclusion of law;°* it may be 


all the facts before the jury, thus enabling them to 
draw their own inference on the subject;%? or the 
existence of the mental state asserted by the wit- 


ness may be inconsistent with the 


him;°* and it has also been considered that such | 
testimony is objectionable because of the impos- 
sibility of contradicting it, even though it may be 


v. Currie, (Tex. Civ. A.) 140 SW 479. 

93. Ala.—Laster v. Blackwell, 128 
Ala. 143, 30 S 663; Manchester F. As- 
sur. Co. v. Feibelman, 118 Ala. 308, 
23 S 759; Mobile Furniture Commn. 
Co. v. Little, 108 Ala. 399, 19 S 443; 
Jones v. Journey, 2 Ala. A. 488, 56 
S 850. 

Cal.—F leet v. Tichenor, 156 Cal. 
3438, 104 P 458, 34 LRANS 323. 

D. C.—Tubins y. District of Colum- 
bia, 21 App. 267. 

Ga.—Carey v. Moore, 119 Ga. 92, 45 
SE 998. 

Ind.—Colborn v. Fry, 23 Ind. A. 485, 
55 NE 621. 

Iowa.—Corn Exch. Bank v. Schut- 
-tleworth, 99 Iowa 536, 68 NW 827. 

Kan.—Bowers y. Atchison, etc., R. 
Com oz elsans, 95 jc) Os Batti. 

Mass.—New York Cent. R, Co. v. 
Swenson, 224 Mass. 88, 112 NE 639; 
Marcy v. Shelburne Falls, etc, R. 
Co., 210 Mass. 197, 96 NE 130. 

Mich.—Downing v. Buck, 135 Mich. 
636, 98 NW 288. 

Nebr.—Carr v. State, 23 Nebr. 749, 
37 NW 630. ; 

N. Y.—Boyd v. New York Security, 
etc., Co., 176 N. Y. 556, 613, 68 NE 
1114; Locke v. Taylor, 161 App. Div. 
44, 146 NYS 256. 

Or.—Mahon v. Rankin, 54 Or. 328,” 
102 P 608, 103 P 53. 

Tex.—Browning v. Currie, (Civ. A.) 


140 SW 479; Leonard v. King, (Civ. 
A.) 135 SW 742. 4 
Utah.—Jensen v. McCormick, 26 


Utah, 142, 72 P 630; State v. Kilburn, 
16 Utah 187, 52 P 277. 

Wash.—Thoresen y. St. Paul, etc., 
Lumber Co., 73 Wash. 99, 131 P 645, 
132 P 860. 

Wis.—Holtz v. State, 76 Wis. 99, 44 
NW? 1107. 

94. Peo. v. Foglesong, 116 Mich. 
556, 74 NW 730; Bennett v. State, 39 
Tex. Cr. 639, 48 SW 61; State v. Por- 
ter, 16° Utah 192,52 P 175; House v. 
House, 102 Va. 235, 46 SE 299. 

95. See supra § 561. c 

96. Browning v. Currie, (Tex. Civ. 
A.) 140 SW 479, 480 (“While the wit- 
ness may testify as a fact that he 
did or did not entertain a particular 
intent, yet, if his answer involved a 
conclusion of law which may _ be 
based upon circumstances other than 
the specific intent, the testimony is 
incompetent’). 

97. Proareks v. Flick, 7 Ky. Op. 22. 
See also supra § 596. 

98. See supra § 652. 

99. Alabama Fertilizer Co. v. Rey- 
nolds, 79 Ala. 497. 

1. U. S.—Flowers v. Bush, etc., 
Co., 254 Fed. 519; Spring Garden Ins. 
Co. v. Wood, 233 Fed. 223, 147 CCA 


229. 
Ala.—Western Union Tel. Co. v. 
Hughston, 191 Ala. 424, 67 S_ 670; 


Birmingham R., etc., Co. v. Friedman, 
187 Ala. 562,65 S939; Louisville, etc., 
Co. v. Sharp, 171 Ala. 212, 55 S 139; 
Lay v. Postal Tel. Cable Co., 171 Ala. 
172, 54 S 529; Barnewell v. Stephens, 
142 Ala. 609, 38 S 662; McCormick 
v. Joseph, 77 Ala. 236; Wheless v. 
Rhodes, 70 Ala. 419. 

Cal.—Sampson v. Hughes, 147 Cal. 
62,7381 PP 292: : 

Ga.—Georgia R., etc., Co. v. Gille- 
land, 133 Ga. 621, 66 SE 944. 

La.—State v. Howard, 120 La. 311, 

260. 

oe Y.—Ballard v. Lockwood, 1 Daly 


158. 


EVIDENCE 


untrue.®? 


possible to lay 


facts stated by 


Oh.—Bolen vy. State, 26 Oh. St. 371; 
Haywood v. Foster, 16 Oh. 88; New 
York,7ete., R. Co. Vv. BKiebach,..13-Oh. 
Cine CEN, Se, 062s 

Pa.—Com. v. Daniels, 2 Pars. Eq. 
Cas. 332. 

Porto Rico.—Erwin y. Nater, 6 
Porto Rico Fed. 473. 

S. C.—Galloway v. Westegn Union 
Telky Co.210 tes: (Cs. 159 50550 ash 309. 

Tex.—Hume v. Darsey, (Civ. A.) 
154 SW 255. 

2. Interstate Amusement Co. v. 
Martin, 8 Ala. A. 481, 62 S 404. 

3. Interstate Amusement .Co. v. 
Martin, 8 Ala. A. 481, 62 S 404. 

4 JIsirmingham Bottling Co. v. 
Morris, 1938 Ala. 627, 69 S 85; Vandi- 
vor v. Waller, 143 Ala. 411, 422, 39 S 
136, 

“Tt is true that it is not permissible 
for a party to testify diréctly as to 
the existence or not of malice. Mal- 
ice aS a motive which inspires the 
action of a person, when necessary to 
be shown, must be gathered from a 
consideration of all the evidence in 
the case bearing upon the inquiry.’ 
Vandiver v. Waller, supra. 

5. U. S.—Hinds y. Keith, 57 Fed. 
10;6 CCA “234 


AJa.—McArthur y. Carrie, 32 Ala. 
U5. 00> Am Ds 529% 
Colo.—Curran v. Rothschild, 14 


Colo. A.-497; 60 P 1111. 

Ind.—Pope v. Branch County Sav. 
Bank, 23 Ind. A. 210, 54 NE 835. 

Mo.—Anslyn v. Franke, 11 Mo. A. 
NES, 

6. Ala.—Dothan Nat. Bank  y. 
Moore-Handley Hardware Co., 76 S 
317; Birmingham Bottling Co. v. Mor- 
ris, 193 Ala. 627, 69 S 85; Boan v. W. 
T. Smith Lumber Co., 184 Ala. 535, 63 
S 5643" Hardy v. Randall, 173° Ala. 
516, 55 S 997; Birmingham R., ete., 
Co. v. Humphries, 172 Ala. 495, 55 S 
3807; Broyles v. Central of Georgia 
R. Co., 166 Ala. 616, 52 S 81, 139 Am 
SR 50; Merchants’ Bank v. Acme 
Lumber, etc., Co., 160 Ala. 435, 49 S 
782; Vest v. Speakman, 154 Ala. 393, 
44 S 1017; Reeder v. Huffman, 148 
Ala. 472, 41 S 177; Western Union 
Tel? Co;ove ong, 148 Alay 2025941 'S 
965; Arnold v. Cofer, 135 Ala. 364, 33 
S 539; Menlo Bank v. Arnold, (A.) 68 
S 699; Davis v. Clausen, 7 Ala. A. 381, 
62 S 267; Montgomery-Moore Mfg. Co. 
v. Leeth, 2 Ala. A. 324, 56 S 770. 

Ark.—Russell v. Haltom, 76 Ark. 
506, 89 SW 471. 

Ga.—Read v. Gould, 139 Ga. 499, 77 
SE 642. 

Ill.—Harrison v. Thackaberry, 248 
Til. 512, 94 NE 172. 

Kan.—Cornelius v. Atchinson, etc., 
Ree Coy Tekan 599 Csi Toisas But 
compare Hekerd v. Weve, 85 Kan. 752, 
118 P 870, 38 LRANS 516 [cit and 
quot infra this section]. 

La.—Schwing v. Dunlap, 130 La. 
498, 58 S 162. 

Mo.—Royle Min. Co. v. New York 
Fidelity, etc., Co., 161 Mo. A, 185, 142 
SW. 438. 

Nebr.—Lewis vy. McDonald, 83 Nebr. 
bai 120 NW 207. 


. C.—Chilton v. Groome, 168 N. 
C. 639, 84 SE 1038. 
Tex.—Missouri, ete, R. Co. v. 


Gray, 56 Tex. Civ. A. 61, 120 SW 527. 
But see supra this section note 
78, 

[a] Where a transaction is fraud- 
ulent as a matter of law, a party 
thereto cannot testify in his own be- 
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The result is that numerous, cases are 
to be found in which courts have refused to per- 
mit a witness to testify as to his mental state,! as 
for instance his embarrassment? or humiliation ;* 
the existence or nonexistence of malice on his part;* 
his good faith;° his intent or intention;® his reason 
for an act, omission, or statement;’ the motive ® 
or purpose ® by which he was actuated; his mental 
operations ?® or mental suffering;!! his supposi- 
tions,!” thoughts,'* understanding,’* or wishes;'° or 


half that he had no intention to de- 
fraud. Chilton v. Groome, 168 N. C. 
639, 84 SE 1038 (so holding in a case 
where a partner who purchased land 
for the firm represented to the other 
partner who advanced the money that 
the land cost more than it actually 
did). 

7. Ala.—Rothrock A Alabama 
Great Southern R. Co., 78 S 84; EB. I. 
Du Pont de Nemours Powder Co. v. 
Hyde, 77 S 733; Southern R. Co. v. 
Haynes, 186 Ala. 60, 65 S 339; West- 
ern Union Tel. Co. v. Long, 148 Ala. 
202, 41 S 965. 

Ga.—Central of Georgia R. Co. v. 
Stephens, 141 Ga. 342, 80 SE 1044. 

Mass.—Hutchinson y. Plant, 218 
Mass. 148, 105 NE 1017. 

N. Y.—Fresno Home Packing Co. 
Vv. Turle; 60 Mise, 79, 111 NYS "839 
[aff 132 App. Div. 930 mem, 117 NYS 
1134 mem]; Rimes v. Carpenter, 59 
Mise. 445, 110 NYS 965; Cassin v. 
Stillman-Delehanty-Ferris Co., 172 
NYS 754. 

R. I.—Hastman y. Dunn, 34 R. I. 
416, 83 A 1057. ' 

Tex.—Wichita Falls Tract. Co. v. 
Adams, (Civ. A.) 146 SW 271; Texas, 
etc., R. Co. vy. Carthage First Nat. 
Bans 47 Tex. Civ. A. 288, 112 SW 
589. 

8. Alabama Great Southern R. Co, 
v. Flinn, (Ala.) 74 S 246; Williams v.- 
Shows, 197 Ala. 596, 73 S 99; Central 
Fdy. Co. v. Laird, 189 Ala. 584, 66 S 
571; Southern R. Co. v. Haynes, 186 
Ala. 60, 65 S 339; Broyles v. Central 
of Georgia R. Co., 166 Ala. 616, 52 S 
81, 189 AmSR 50; Reeder v. Huffman, 
148 Ala. 472, 41 S 177; Western Un- 
ior Tel. Co. v. Long, 148 Ala. 202, 41 
S 965; Lawrence y. Alabama State 
Land Co., 144 Ala. 524, 41 S 612; 
Barnewell v. Stephens, 142 Ala. 609, 
38 S 662; Mobile Furniture Commn. 
Co. v. Little, 108 Ala. 399, 19 S 443; 
Menlo Bank v. Arnold, (Ala. A.) 68 S 


699; Louisville R. Co. v. Frey, 166 Ky: 
24, 178 SW 1137. 
Shows, 197 Ala. 


9. Williams vy. 

596; 73S 997 sCentrals Kdys Col ty: 
Laird, 189 Ala. 584, 66 S 571; Reeder 
v. Huffman, 148 Ala. 472, 41 S 177; 
Montgomery-Moore Mfg. Co. v. Leeth, 
2 Ala. A. 324, 56 S 770; Harrison v. 
Thackaberry, 248 Ill. 512, 94 NE 172; 
Royle Min. Co. v. New York Fidelity, 


oe Co., 161 Mo. A. 185, 142 SW 
38. 
10. Harmon v. Parker, 193 Mich. 


542, 160 NW 380; Boston, etc., R. Co. 
v. State, 76 N. H. 86, 79 A 701. 

11. Western Union Tel. Co. v. 
Cleveland, 169 Ala. 131, 53 S 80, 
AnnCas1912B 534. 

12. Broyles vy. Central of Georgia 
Ra Coxe L66acAda:& 616) 0 52) CAs 81139. 
AmSR 50; McCoy v. Chicago, etc., R. 
Co., 268 Ill. 244, 109 NE 1 [rev 188 
Ill. A. 103]; Wabash R. Co. v. Smillie, 
Oia LA GAS ie 

13. Broyles v. Central of Georgta 
RITCO.f) L6CgAda, e616 erb2eeSarsd, £139 
AmSR 50; McMenimon y. Snow, 219 
Mass. 231,°106 NE 868; Gulf, ete., R. 
CoOny: Guess, (Tex. Civ. A.) 154 SW 
1060. 

14. Huntsville Knitting Mill Co. v. 
Butner, 194 Ala. 317, 69 S 960; Jones 
v. Journey, 2 Ala. A. 488, 56 S 850; 


Locke y. Taylor, 161 App. Div. 44, 
146 NYS 256. 
15. Gilley v. Denman, 185 Ala. 


561, 64 S 97; Barnewell v. Stephens, 
142 Ala, 609, 38S 662, 
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what was in his mind at a particular time.‘ 

[§ 705] (2) Of Other Persons—(a) When Re- 
ceived. Where the main ingredient in an inference 
as to the existence of a relevant +” mental state is 
the intuitive induction from observed appearances, 
it is received,!® upon a statement by the witness of 


16. Fresno Home Packing Co. v. 
Turle, 60 Misc. 79, 111 NYS 8389 {aff 
132 App. Div. 930 mem, 117 NYS 
1134 mem]; Lovett v. Gibb, 128 NYS 


1047; Southwestern Portland Cement | 


Co. v. Reitzer, (Tex. Civ. A.) 135 
SW 237; Scandinavian-American 
Bank vy. Long, 75 Wash. 270, 134 P 
913. 

17. Thompkins v. Augusta, etc., R. 
Co., 21 S..C. 420; Over v. Missouri, 
CLC ot.  CO- (Tex. Civ. Ay). C3) SW. 


535; Hurlbut v. Boaz, 4 Tex, Civ. A. 
371, 23 SW 446. 

18. Ala.—Montgomery First. Nat. 
Bank v. Chandler, 144 Ala. 286, 39 
S 822, 113 AmSR 39; Randali_ v. 
State, 14 Ala. A. 122, 72 S 214. 

Cal.—Holland v. Zollner, 102 Cal. 
633, 86 P 930, 37 P 231. 

Fla.—Presley v. State, 63 Fla.- 37, 
57 S 605. 

Ga.—Roberts y. State, 123 Ga. 146, 
51 SE 374. 

Ind.—Swygart v. Willard, 166 Ind. 
25, 76 NE 755; Fisher v. Carey, (A.) 
119 NE 376, 

Iowa.—In re Workman, 174 Iowa 
222, 156 NW 438. 


Mass.—Com. vy. Sturtivant, 117 
Mass, 122, 19 AmR 401. 
Mich.—Fleckinger v. Taffee, 149 


Mich. 678, 686, 113 NW 311 [cit Cyc]. 

Mo.—State v. Buchler, 103 Mo. 203, 
15 SW 381. 

Mont.—State v. Vanella, 40 Mont. 
326, 106 P 364, 20 AnnCas 398; State 
v. Trueman, 34 Mont. 249, 254, 85 P 
1024 [cit Cyc]. 

N. H.—Whitman v. Morey, 63 N. H. 
448, 2 A 899; Hardy v. Merrill, 56 
N. H. 227, 22 AmR 441. 

N. Y.— Watson v. Newell, 158 App. 
Div. 59, 142 NYS 653. 

N. C.—State v. Tate, 161 N. C. 280, 
76 SE 7138. 

S. C.—Shelton v. Southern R. Co., 
86 S. C. 98, 67 SE 899. 

Tex.—Missouri, etc., R. Co. v. Lin- 
ton, (Civ. A.) 141 SW 129. 

Utah.—In re Miller, 36 Utah 228, 
234, 102 P 996 [cit Cyc]. 

Vt.—Mathewson y. Mathewson, 81 
Vt. 178, 69 A 646, 18 LRANS 300. 

Wash.—State v. George, 58 Wash. 
681, 109 P 114. 

Ene. —Dew v. Clark, 3 Add. Eccl. 
79, 108; Wheeler v. Alderson, 3 Hagg. 
Heel. 574. 

“Love, hatred, sorrow, joy, and 
various other mental and moral 
operations, find outward expression, 
as clear to the observer as any fact 
coming to his observation, but he can 
only give expression to the fact by 
giving what to him is the ultimate 
fact, and which, for want of a more 
accurate expression, we call opinion. 
To say that a man acts rational or 
irrational is but to describe an out- 
ward manifestation drawn from ob- 
served facts. It is the last analysis, 
the ultimate fact, deduced from evi- 
dentiary facts, coming under obser- 
vation, but so transitory and evanes- 
cent as to be like drunkenness, easy 
of detection, and difficult of explana- 
tion. Such conduct is not so mucha 
matter of judgment as of observa- 
tion.” Holland v. Zollner, 102 Cal. 
633, 639, 86 P9380, 37 B-231. 

[a] Reasons for rule.—(1) ‘The 
conduct or appearance of another can- 
not always be adequately described; 
hence, it is competent for a witness 
to. testify as to the mental attitude 
of another, judging from his appear- 
ance and demeanor, as for example, 
that he was calm, or excited, or 
angry and so forth. In such cases, 
the opinion of the witness is received 
from the necessity of the case.” 


EVIDENCE 


such constituent 
Thus a witness 
person appeared 


Shelton v. Southern R. Co., 86 S. C. 
98, 104, 67 SH 899. (2) “Opinions of 
witnesses derived from observation 
are admissible in evidence, when, 
from the nature of the subject under 
investigation, no better evidence can 
be obtained. ... And so, also, in the 
investigation of mental and psy- 
chological conditions,—because it is 
impossible to convey to the mind of 
another any adequate conception of 
the truth by a recital of visible and 
tangible appearances,—because you 
cannot, from the nature of the case, 
describe emotions, sentiments, and 
affections, which are really too plain 
to admit of concealment, but, at the 
same time, incapable of description, 
—the opinion of the observer is ad- 
missible from the necessity of the 
case; and witnesses are permitted to 
say of a person, ‘he,seemed to be 
frightened’; ‘he was greatly excited’; 
‘he was much confused’; ‘he was agi- 
tated’; ‘he was pleased’; ‘he was 
angry. All these emotions are ex- 
pressed to the observer by appear- 
ances of the countenance, the eye, 
and the general manner and bearing 
of the individual,—appearances which 
are plainly enough recognized by a 
person of good judgment, but which 
he cannot otherwise communicate 
than by an expression of results in 
the shape of an opinion.” MHardy v. 


Merrill, 56 N. H. 227, 241, 242, 22 
AmR 441, 
[b] Facial expression.—Evidence 


is competent that the expression 
on a prisoner’s face at the time of an 
assault was “anger, ferocity. vulgar 
hate. The meanest look a mortal 
man’s face could have,” State v. 
Buchler, 103 Mo, 203, 15 SW 381. 
{c] In the English ecclesiastical 
courts (1) witnesses have been per- 
mitted to testify of a testator that 
he was a man of an irritable and 
violent temper, exceedingly  self- 
willed, and impatient of contradic- 
tion, and had his full share of pride 
and conceit; he was very precise and 
exact in his domestic arrangements, 
and had certainly very high notions 
of parental authority; if he said to 
his child that such a thing was to be 
done, there was no disobeying or con- 
tradicting him. Dew v. Clark, 3 Add. 
Eccl, 79, 108. (2) It may be testified 
that a testatrix “appeared a sensible 
woman, one that I should call a sharp 
woman—not to be deceived, and who 


looked after ker own _ interest.” 
Noted v. Alderson, 3 Hagg. Eccl. 
o 5 

19. Sydleman vy. Beckwith, 43 
Conn. 9, 13; Cothran y. Forsyth, 68 
Ga. 560; Marshall v. Hanby, 115 


Iowa 318, 88 NW 801. 

“In all cases it is important, with 
a view to confirm the opinion, that 
the witness should be able to state 
such facts as will show presump- 
tively that his opinion is well 
founded. But it is not quite correct 
to say that the opinion of a witness 
is entitled to consideration only so 
far as the facts stated by him sus- 
tain the opinion, unless the propo- 
sition is understood to include among 
the facts referred to, the: acquaint- 
ance of the witness with the subject 
matter and his ofportunities for ob- 
servation. The very basis upon 
which, aS we have seen, this excep- 
tion to the general rule rests, is that 
the nature ‘of the subject matter is 
such that it cannot be reproduced 
or detailed to the jury precisely as it 
appeared to the witness at the 
time.” Sydleman y. Beckwith, supra. 

20. McKee vy. Nelson, 4 Cow. 
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facts as he is able to detail.'® 
may be allowed to state that a 
to be, or impressed him as being, — 


affectionate ;2° that one was afraid,” frightened,” 
or scared;?? that a person was agitated, 24 eon- 
fused,?> excited,?® incoherent,?7 nervous,?> or sur- 


(N. Y.) 355, 15 AmD 384; State v. 
James, 31 S. C. 218, 9 SE B44: In re 
Miller, 36 Utah 228, 234, 102°) 996 
[cit Cyc]; Trelawney v. Coleman, 1 
B. & Ald. 90, 106 Reprint 33, 2 Stark. 
LOWS ome tonics 

In an action of criminal con- 
alleged to have taken 
place with plaintiff’s wife a witness 
may testify as to the affection the 
wife showed for plaintiff. Trelawney 
v. Coleman, 1 B. & Ald. 90, 106 Re- 


print 33, "2" Stark. 291" 92983" HCL 
372, 
21. Ark.—Bennett v. State, 95 


Ark. 100, 128 SW 851. 

Iowa.—In re Eveleth, 177 Iowa 716, 
157 NW 257. 

Mont.—State v. Tighe, 27 Mont. 327, 
iioP res 

N. H.—State v. Shinborn, 46 N. H. 
aie 88 AmD 224 


C.—State  v. Thompson, 161 
N. C. 238, 76 SE 249. 
Tex.—Galveston, etciP oR sCon* y. 


Wesch, 85 Tex. 593, 22 SW 957. 

{a] The evidence is limited to a 
statement that the person was afraid, 
and a witness cannot state that a 
married woman appeared to be afraid 
of her husband. In re Crissick, 174 
Iowa 397, 156 NW 415. 

{b] The inference has been re- 
jected.—Bell vy. State, 140 Ala. 57, 
37 S 281; Lewis v. State, 96 Ala. 6, 
11 S 259, 38 AmSR 75. 

22. Thornton v. State, 113 Ala. 
43, 21 S 356, 59 AmSR 97; State v. 
Tighe, 27 Mont. 327, 71 P 3; Hardy 


-v. Merrill, 56 N. H. 227, 22 AmR 441; 


Schultz v. Frankfort Mar., etc., Ins. 
Co., 151 Wis. 537, 139 NW 386, 43 
LRANS 520. 

23. State v. Houston, 78 Ala. 576, 
gies 59; State v. Ramsey, 82 Mo. 

24. Hardy v. Merrill, 56 N. H. 227, 
22 AmR 441; In re Miller, 36 Utah 
228, 234, 102 "P 996 [cit Cyc]. 

25. Hardy v. Merrill, 56 isk 
227, 22 AmR 441. 

26. Ala.—State v. Houston, 78 Ala, 
576, 56 AmR 59. 


areata v. State, 16 SW 
Ga.—Roberts yv. State, 123 Ga. 146, 
51 SE 374 
Til. —Chicago v. McNally, 227 Ill. 


14, 81. .NBE-°23; West Chicago St, R. 
Co, v. Fishman, 169 Ill. 196, 48 NE 
447; Dimick v. Downs, 82 Ill. 570. 

Iowa.—Kinner v. Boyd, 139 Iowa 
14, 116 NW 1044. 

La.—State Vv. Matthews; IW eas 
665, 44 S 336. 

Mo.—Fulton v. Metropolitan St. (Rs 
Co., 125 Mo. A, 239, 102 SW 47. 

N. H.—Hardy v. Merrill, 56 N. H. 
227, 22 AmR 441, 

Or.—State v. Brown, 28 Or. 147, 
445P 1042. 

S. C.—Shelton v. Southern R. Co., 
86 S. C. 98, 67 SE 899. 

Tex.—Rogers vy. State, (Civ. <A.) 

386 Utah 228, 


143 SW 681. 

Utah.—In re Miller, 

234, 102 P 996 ;[eit Cyc]. 

Wash,—Peterson v. Seattle Tract. 
Co:, 23 Wash. 615,63 RP 539), 65, B 
5438, 538 LRA 586. 

[a] The witness may state that 
a person: (1) Was “in a state of 
suppressed excitement.’ In -re Mil- 
ler, 36 Utah 228, 234, 102 P 996 [cit 
Cyc]. (2) Looked wild and excited. 
Travelers’ Ins. Co. v. Sheppard, 85 
Ga. 751, 12 SE 18. 

27. O’Neil v. Hanscom, 175 Mass. 
313, 56 NE 587. 

28. Ill—Chicago City R. Co. v. 
Bundy, 210 Ill. 39, 71 NE 28; Dimick 
v. Downs, 82 Ill. 570; Stadler v. Chi- 


For later cases, developments ani chauges in the law see cumulative Annotations, same title, page and note number. 
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prised; or on the other hand, calm,° quiet,31 or 
rational ;*? that a person was angry,®* eross,°+ en- 
raged,*° or mad;%° that one was anxious,?7 appre- 
hensive,*® distressed,?® or worried;*® that one was 
bitter ;*? that one was contented,*? or pleased;*? or 
on the other hand, disgusted #4 or hurt;*® that a 
person was despondent or the reverse;** that one 
was feeling pretty bad;4* that one was friendly, or 
hostile;#® that one was interested,*® or indiffer- 


EVIDENCE 


ent;°° that one was jesting or in earnest;>1 or that 


cago City Ri %Co,, -159°01l  cA. 56175 
Illinois Cent. Co. v. Rothschild, 
134 Ill. A. 504. 

Iowa.—Roddy v. Gazette Co., 179 


Iowa 50, 161 NW 94; McLaughlin v. 
Griffin, 155 Iowa 302, 135 NW 1107; 


O’Brien y. Chicago, etc., R. Co., 89 
Iowa 644, 57 NW 425. 

Md.—Fletcher v, Dixon, 113 Md. 
101, 77 A 326. 

Mass.—O’Neil v. Hanscom, 175 
Mass. 313, 56 NE 587. 

Mo.—Schwanenfeldt v. Metropoli- 


tan St. R. Co., 187 Mo. A. 588, 174 
SW 143. 

N. Y.—Webb v. Yonkers R. Co., 51 
App. Div. 194, 64 NYS 491. 

Tex.—Galveston, ete., R. Co. v. 
Wesch, 85 Tex. 593, 22 SW 957; Cun- 
ningham y. Neal, 49 Tex. Civ. A. 613, 
109 SW 455. 

Va.—Shenandoah Valley L. & T. 
Co. v. Murray, 120 Va. 563, 91 SH 


740. 

[a] On verge of nervous break- 
down.—Roddy v. Gazette Co., 179 
Iowa 50, 161 NW 94. 

29. Jackson v. State, 44. Tex. Cr. 
259, 70 SW 760. 

30. Dimick v. Downs, 82 Ill. 570; 
Shelton v. Southern R. Co., 86 S. C. 
98, 67 SE 899. 

81. Duke v. State, 61 Tex. Cr. 
441, 134 SW 705. 

32. Peo. v. Bostic, 167 Cal. 754, 
141 P 380. 

83. Ala.—Long v. Seigel, 177 Ala. 
338, 58 S 380. 

Fla.—Field vy. State, 46 Fla. 84, 


35S. 185. 
Ind.—Fisher v. Carey, (A.) 119 NE 
376. 


Iowa.—State v. Wright, 112 lowa}. 


436, 84 NW 541; State v. Shelton, 64 
Iowa 333, 20 NW 459. 

Kan.—White v. White, 76 Kan. 82, 
90 P 1087. 

Mich.—Peo. vy. Lilly, 38 Mich. 270. 

Mo.—State v. Buchler, 103 Mo. 203, 
15 SW 331; White v. Metropolitan 
Stok. Co. Loe Mon At S30n1 Lia Si 
278; Fulton v. Metropolitan St. R. 
Co., 125 Mo. A. 239, 102 SW 47. 

Mont.—State v. Tighe, 27 Mont. 
827, 71 P 3. 

N. H.—Hardy v. Merrill, 56 N. H. 
227, 22 AmR 441, 

S. C.—Shelton v. Southern R. Co., 
86 S. C. 98, 67 SE 899. 

Tex.—Mason y. State, 79 Tex. Cr. 
169, 183 SW 1153. 

Wis.—Schultz v. Frankfort Mar., 
etc., Ins. Co., 151 Wis. 537, 139 NW 
386, 43 LRANS 520. 

Wyo.—Mortimore v. State, 24 Wyo. 
452, 161 P '76€. 

“Tf the expressions of the coun- 
tenance of one accused of crime could 
be seen by, or reproduced before the 
jury exactly as it was at the time, 
and immediately before and after 
the act, there can be no doubt it 
would have great weight in determin- 
ing the intent and purpose of the ac- 
cused, and the motives by which he 
was actuated; often it would be ab- 
solutely convincing. Such being its 
character, evidence of such expres- 
sion would certainly be admissible. 
The general rule, it is true, is that a 
witness must testify to facts, and 
the jury draw its conclusions from 
these facts. There are, however, 
manifestations, expressions, and con- 
ditions which language, at least of 
ordinary persons, cannot reproduce. 
Of such matters a witness is allowed 
to give the impression produced upon 


himself. This impression may be 
very near to an opinion.” State v. 
phates ge 103 Mo. 203, 207, 15 SW 

[a] Reasons for rule.—(1) ‘“‘Anger, 
or bad temper, can be proved in no 
other way.” Jenkins v. State, 82 
Alaan20) 2802 (S 150.) ) (2) Such a 
statement is “a shorthand rendering 
of facts.’ State v. Tighe, 27 Mont. 
Bye (ah des ay 

[b] The witness may state that 
persons “looked like they were try- 
ing to fight.” Reeves v. State, 96 
Ala. 33, 11 S 296. 


. 84 State v. Crafton, 89 Iowa 109, 
56 NW 257. : 
35. Schultz v. Frankfort Mar., 


ete., Ins. Co., 151 Wis. 537, 139 NW 
386, 43 LRANS 520. 

36. Sims v. State, 59 Fla. 38, 52 
S 198; State v. Utley, 132 N. C. 1022, 
43 SE 820; Ray v. State, (Tex. Cr.) 
190 SW 2111. 

37. Cohn, etc., Lumber Co. vy. Rob- 
bins, 159 Ala. 289, 48 S 853. 

38, u,Galveston, “ete. «7 ta Cos hy. 
Wesch, 85 Tex. 593, 22 SW 957. 

39. Lay vy. Postal Tel. Cable Co., 
171. Ala. 172, 54 S 529. 

40. State v. Bradley, 64 Vt. 466, 
24 A 1053 (“kinder worried’’). 

41. In re Miller, 36 Utah 228, 234, 
102 P 996 [cit Cyc]. 

42. Morrison v. State, 40 Tex. Cr. 
473, 51 SW. 358. 

43. Hardy v. Merrill, 56 N. H, 227, 
22 AmR 441. 

44, Fritz v. Western Union Tel. 
Co., 25 Utah 2638, 71 P 209. 

45. Barlow v. Hamilton, 151 Ala. 
634, 44 S 657 (feelings hurt). 

46. lIowa.—State v. McKnight, 119 
Iowa 79, 93 NW 63. 

Kan.—State v. Baldwin, 36 Kan. 1, 


1 al Betecsia lors 

Me.—Tobin v. Shaw, 45 Me. 331, 
71 AmD 547. 

Mass.—Culver v. Dwight, 6 Gray 


444. 

Mich.—Brownell v. Peo., 38 Mich. 
732. 

{a] “Wery much cast down.”— 
Smith vy. Hickenbottom, 57 Iowa 733, 
11 NW 664. 

[b] On the other hand evidence 
that a person looked “downcast’”’ has 
been rejected. McAdory vy. State, 59 
Ala. 92. 

47. State v. Hudson, 50 Iowa 157; 
Bannister v. George H. Hurd Realty 
Co., 181 Minn, 448, 155 NW 627. 


48. Ind.—Fisher v. Carey, (A.) 
119 NE 376. 

Iowa.—Pelamourges v. Clark, 9 
Iowa 1. 

Mich.—Evans v. Peo., 12 Mich. 27. 

N. Y.—McKee v. Nelson, 4 Cow. 
355, 15 AmD 384. 

N. C.—State v. Turner, 143 N. C. 


641, 57 SE 158. 

Ss. G.=—State v. James, -2i'S. iC. 218, 
9 SE 844. 

Tex.—Gabler v. State, 49 Tex. Cr. 
623, 95 SW 521. 

Eng.—Trelawney v. Colman, 1 B. 
& Ald. 90, 106 Reprint 33, 2 Stark. 
191, 3 ECL 372. 

49. Allen v. State, 8 Tex. A. 67. 

50. Com. v. Piper, 120 Mass. 185. 

[a] Tlustration.—In a prosecu- 
tion for murder evidence was com- 
petent that the prisoner soon after 
the murder “took no interest appar- 
ently in what was going on; that is, 
he took no interest in it to ask ques- 
tions or answer questions.” Com. v. 
Piper, 120 Mass. 185. 


a person was joyous,°? or sad.°3 
also been permitted to characterize a state of 
mind as natural,>* or as related in a particular way 
to that of another person;®° and to state that a per- 
son appeared to be listening;°* that he exhibited 
such emotions as anguish,®’ attachment,®® ferocity,°® 
or grief,®° or that he exhibited no sorrow.* 
ments have been received that one’s bearing was 
truculent,®? overbearing,®* or insolent ;** or that he 
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A witness has 


State- 


51. Ray v. State, 50 Ala: 104; 
ae a v. State, 23 Tex. A. 42, 5 SW 


52. Morrison v. State, 40 Tex. Cr. 
473, 51 SW 358. 

53. Culver v. Dwight, 6 ) 
(Mass.) 444; Chicago, etc., R. Co. v. 
Smith, (Tex. Civ. A.) 197 SW 614. 

{a] The witness may state that a 
person: (1) Looked as if she felt 
very sad. Culver v. Dwight, 6 Gray 
(Mass. ): 444. (2) Exhibited sorrow 
and grief. Western Union Tel. Co. 
v. Carter, (Tex. Civ. A.) 20 SW 885. 

54. State v. Wright, 112 Iowa 436, 
84 NW 541. 

55. Brownell v. Peo., 38 Mich. 732 
(relative temper of defendant and de- 


ceased in a prosecution for mur- 
der). 
56. State v. Leak, 156 N. C. 643, 


72 SE 567. 

57. Ala.—Walker y. State, 146 Ala. 
45, 41 S 878. 

Minn.—Bannister v. George H. 
Hurd Realty Co., 181 Minn. 448, 155 
NW 627. 

N. C.—Sherrill vy. Western Union 
Molay Cosa 1A t Nn O.s oocaiee oy. Elma lle 

S. C.—State v. Taylor, 57 S. C. 483, 
484, 35 SH 729, 76 AmSR 575. 

Wis.—Till v. State, 132 Wis. 242, 
111 NW 1109. 

“While the testimony involved to 
some extent the opinion of the wit- 
ness, it was the result of his obser- 
vation of a condition of things which 
he could not otherwise reproduce to 
the jury, unless he had perfect facul- 
ties for imitation of the voice of an- 
other, a feat far beyond most wit- 
nesses.” State v. Taylor, supra. 

[a] The appearance of the counte- 
nance sometimes furnishes far more 
reliable evidence of mental agony 
than words, which are often used to 
give expression to what is feigned, 
and the impression produced can only 
be communicated to others as an 
opinion. Sherrill v. Western Union 
Tels Coriell veNe Ce 352,028 as Eisele 

58. McKee v. Nelson, 4 Cow. 
(N. Y.) 355, 356, 15 AmD 384 (plain- 
tiff in action for breach of promise 
of marriage “sincerely attached” to 
defendant). 

“We do not see how the various 
facts upon which an opinion of the 
plaintift’s attachment must be 
grounded are capable of specifica- 
tion, so as to leave it, like ordinary 
facts, as a matter of inference, to 
the jury. It is true, as a general 
rule, that witnesses are not allowed 
to give their opinions to a jury; but 
there are exceptions, and we think 
this one of them. There are a thou- 
sand nameless things, indicating the 
existence and degree of the tender 
passion, which language cannot spec- 
Ley The opinion of witnesses on 
this subject must be derived from a 
series of instances, passing under 
their observation, which yet they 
never could detail to a jury.” McKee 
v. Nelson, supra. 


59. State v. Buchler, 103 Mo. 203, 
15 SW 331. 
60. Hughes y. Nolte, 7 Ind. A. 


526, 34 NE 745. 

61. Crowell v. State, 56 Tex. Cr. 
480, 120 SW 897. 

62. White v. Metropolitan St. R. 
Co., 182 Mo. A. 339, 112 SW 278. 

63. Schultz v. Frankfort Mar,, etc., 
Ins. Co., 151 Wis. 537, 1389 NW 386, 
43 LRANS 520. 

64, Schultz v. Frankfort Mar.,, etc., 
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had a sneer on his face;®* that one’s disposition was 
bright and cheerful;** that one impressed the wit- 
ness as happy and ‘contented; ;3°7 and that one was 
A witness has also 
been allowed to state the existence of more com- 
belief,°° 
knowledge,” or the operation of undue or other 
A change in habitual mental attitude 


in his usual frame of mind. os 


plicated mental states, as 
influence.?” 
may also be stated.’ 


[§ 706] (b) When Rejected. 


ference as to the existence of a mental state is one 


EVIDENCE 


intention,’® 


[§§ 705-706 


is reached by the aid, in some substantial degree, of 
the reasoning faculty;’* where the fact inferred is 
irrelevant ;’° or where the observer has no sufficient 
basis for the inference which he proposes to state,’® 
he is not permitted to testify as to the existence of a 
mental state in another.” 
led various courts to reject evidence of such mentai 
states as affection;’® approval;’® attachment ;*° 


These considerations have 


e- 


lief ;81_ bitterness ;8? displeasure ;** dissatisfaction ;°* 


Where the in- | fear;®® fraud ;%% 


which is conceived rather than perceived; where it 


Ins. Co., 151 Wis. 537, 1389 NW 386, 43 
LRANS 520. 

65. White v. Metropolitan St. R. 
Co., 132 Mo. A. 339, 112 SW 278. 

66. Pullman Co. v. Hoyle, 52 Tex. 
Civ. A. 534, 115 SW 315. 

67. Morrison v. State, 40 Tex. Cr: 
473, 51 SW 358. 

68. State v. Wright, 112 Iowa 436, 
84 NW 541. 

41 Or. 


69. Spencer vy. 
20d, N09) & O19, 1108 

70. Aurand v. Perry Town Lot, 
etc., Co., 178 Iowa 262, 159 NW 779; 
Larson v. Thoma, 143 Iowa 338, 121 
NW 1059; State v. Bennett, 137 Iowa 
427, 110 NW 150; Starr v. Stevenson, 
91 Iowa 684, 60 Nw 217; Hill v. Page, 
108 App. Div. (fale 25 NYS 465; State 


Peterson, 


vy. Tate, 161 N, C. 280, 76 SE (hiwe3p 
Spencer v. Peterson, 4i Or. 257, 69 
P 519, 1108. 

71. Jeffersonville vy. McHenry, 22 


Ind. A. 10, 53 NE 183; Sarro v. Bell, 
(Tex. Civ. A.) 126 SW 24; Gulf, etc., 
eco. VamINVeSE, CLexm Civ, AQ) loo 
Sw 101. 
72. Ga.—Gordon v. 141 
Ga. 347, 80 SE 1007. 
lowa.—lIn re Eveleth, 177 Iowa 716, 
157 NW 257; Marshall v. Hanby, 115 
Towa 318, 88 NW 801. 
N. H.-—Pattee v. Whitcomb, 72 
and" .Co; vy. 


N. H. 249, 56 A 459. 

Tex.—International 
Parmer, (Civ. A.) 123 SW 196. 

Eng. —-Egleton v. Kingston, 8 Ves. 
Jr. 438, 32 Reprint 425. 

[a] ‘An opportunity of cross-exam- 
ination as to what constitutes the 
basis of the inference should be af- 
forded. Marshall v. Hanby, 115 Iowa 
318, 88 NW 801. 

73. Johnson v. State, 17 Ala. 618 
(from habitual liveliness to silence). 

74. Ala.—State v. Houston, 78 Ala, 
576, 56 AmR 59. 

Cal.—Tower v. Humboldt Transit 


Gilmore, 


Co., 176 Cal. 602, 169 P 227. 
' Ga.—Owen v. Groves, 145 Ga. 2287, 
88 SE 964. 

Ill.—Newcomb vy. Chicago City R. 
Coy LOZg TM Awe 74. 

Mo.—Stevens es Larwill, 110 Mo. 
A, 140, 84 SW 11 

N. Wet ba ramaone v. Thomas, 37 
App. Div. 49, 55 NYS 699 

Utah. — Wooley v. Maynes, 18 Utah 
232, 54 P 833. 

{a] Thus the statement of a wit- 
ness that certain appearances ‘“im- 
pressed me with the belief that his 
robbery was real’ was not compe- 
tent. State v. Houston, 78 Ala. 576, 
56 AmR 59. 


75. Ala.—Burns vy. Campbell, 71 
Ala. 271. 

Ill.—Cihak v. Klekr, 117 Ill. 643, 
Vie NUE dd, 


Ind.—Louisville, ete:, R. Co. v. Go- 
ben, 15 Ind. A. 123, 42 NE 1116, 43 
NE 890. 

Iowa.—Aiken y. Chicago, ete, R. 
Co., 68 Iowa 363, 27 NW 281. 

Me.—Soloman y. American Mercan- 
tile Exch., 93 Me. 436, 45 A 510, 74 
AmSR 366. 

Mass.—Goodale v. Worcester Agri- 
cultural Soc., 102 Mass. 401; Lee v. 
Wheeler, 11 Gray 236. 

N. Y.—Jennings v. Supreme Coun- 
Clik RiseA. 5B: Ay eel ADD Divs ioe OL! 
NYS 90; Pope v. McGill, 58 Hun 294, 


12 NYS 306. 

N. C.—wWolf v. Arthur, 112 N. C. 
691, 16 SE 843. 

Or.—Snow v. Beard, 82 Or. 518, 162 
P 258, 

Pa.—Heath vy. Slocum, 115 Pa. 549, 
9 A 259. 

Tex.—McKnight vy. Reed, 30 Tex. 
Civ. AY 204, “71 SW 318: 

Utah. —Wooley v. Maynes, 18 Utah 
232, 54 P 838, 

76. Ga.—Jones v. 
552, 25 SE 590. 

Il).—Telford vy. Howell, 119 Ill. A. 
83 [aff 228 Ill. 52, 77 NE 82]. 

Mont.—State v. Vanella, 40 Mont. 
326, 106 P 364, 20 AnnCas 398. 

Tex.—Young v. State, (Cr.) 102 SW 
1144. 

Wash.—State v. Stockhammer, 34 
Wash. 262, 75 P 810. 

77. Ala——McAdory v. State, 59 
Ala. 92. 

Md.—Packham y. Glendmeyer, 103 
Md. 416, 63 A 1048, 

Ne hie .—Faribault v. Sater, 13 Minn. 

Nebr.—Reed vy. State, 75 Nebr. 509, 
106 NW 649. 

N. Y.—Diefendorf v. 37 
App. Div. 49, 55 NYS 699. 

S. D.—Enos Ve_St, "Paulie Seo. 
Ins. Co., 4 S. D. 6389, 57 NW 919, 46 
AmSR 796, 

Tex.—Sheffield v. Sheffield, 3 Tex. 
79; Leland v. Chamberlin, 56 Tex. 
Civ. A. 256, 120 SW 1040. 

Vt.—McCarthy v. Northfield, 89 Vt. 
99, 94 A 298, AnnCas1918A 943. 

See also cases supra notes 74-76. 

78. McVey v. Blair, 7 Ind. 590. 

79. Burns v. Campbell, 71 Ala, 271 
(undisclosed approval). 

80. Leckey v. Bloser, 24 Pa. 401 
(mutual attachment). 

81. Ala.—Birmingham R., etc., Co. 
v. Friedman, 187 Ala. 562, 65 S 939. 

Ill—Happy v. Morton, 33 Ill. 398. 

Iowa.—Aiken v. Chicago, etc. R. 
Co., 68 Iowa 363, 27 NW 281. 

Mass.—Romana v. Boston El, R. 
Co., 226 Mass. 532, 116 NE 218. 

Minn.—Faribault v. Sater, 13 Minn. 


Grogan, 98 Ga. 


Thomas, 
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fa] Religious belief.—Happy v. 
Morton, 33 Ill. 398. 

82. State v. Stockhammer, 34 
ibe 262, 75 P 810 (bitter feel- 
ing). : 

83. Fleckinger y. Taffee, 149 Mich. 
678, 113 NW 811. 


84. Metz v. Luckemeyer, 59 N. Y. 
Super. 53, 12 NYS 550 [aff 128 N. Y. 
682 mem, 29 NE 149 mem]. 

85. Cohn, etc., Lumber Co. v. Rob- 
bins, 159 Ala. 289, 48 S 853; Lewis 
v. State, 96 Ala. 6, 11 S 259, 38 Am 
SR 75; Manahan y. Halloran, 66 Minn. 
483, 69 NW 619. 

86. Maier v. Board of Public 
Works, 151 Ind. 197, 51 NE 233; Carey 
v. Gunnison, 51 Iowa 202, 1 NW 510; 
woe v. Arthur, 112 N. C. 691, 16 SH 

87. Durrence v. Northern Nat. 
Bank, 117 Ga. 385, 43 SE 726; Ord- 
way v. Ordway, 180 Ind. 573, 103 NE 
406; Whitney v. Lynch, 222 Mass. 112, 
109 NE 826; Wolf v. Arthur, 112 N. C. 
691, 16 SE 843. 

ss. Ala.—State v. Houston, 78 
Ala. 576. 56 AmR 59. 

Cal.—Robertson vy. Buckler, 177 Cal. 


knowledge ;8° malice;°° motive ;*4 


good faith;®’ intent or intention ;%* 
purpose ;°?  reli- 


1202, 170 P 424. 

Conn.—Gray v. Mossman, 91 Conn. 
430, 99 A 1062. 

D. C.—Green y. Higgin Mfg. Co., 
44 App. 186. 

Ill.—Cihak y. Klekr, 117 Ill. 643, 7 
NE 111 

Ind. —Guthrie v. State, (A.) 119 NE 


518. 

Iowa.—Dorn y. Cooper, 139 Iowa 
742, 117 NW 1, 118 NW 35, 16 Ann 
Cas 744; Hamilton v. Jos. Schlitz 
Brewing Co., 129 Iowa 172, 105 NW 
438, 2 LRANS 1078; Dutton v. See- 
vers, 89 Iowa 302, 56 NW 398; Sweet 
v. Wright, 62 Iowa 215, 17 NW 468; 
Carey v. Gunnison, 51 Iowa 202, 1 
NW 510. 

N. J.—Farrington v. Minturn, 70 
Ne Js 2.0627, 57 A269: 

N. Y.—Spaulding vy. Strang, 36 
Barb. 310 [rev on other grounds 37 
Nes Yoste5d: 

N. C.—Wolf vy. Arthur, 112 N. C. 
691, 16 SE 848. 

Tex.—Hammond v. Hough, 52 Tex. 
63; McKnight v. Reed, 30 Tex. Civ. 
A. 204, 71 SW 318; Hurlbut v. Boaz, 
4 Tex. Civ. A. 371, 23 SW 446. 

Utah.—Hamer v. Ogden First Nat. 
Bank, 9 Utah 215, 33 P 941. 


89. U. S—Union Pac. R. Co. v. 
O’Brien, 161 U. S., 451, L6"SCt. Gis: 
40 L. ed. 766 [aff 49° Fed, 538, 1 


CCA 354], 

Ala.—Conner v. Ray, 195 Ala. 170, 
70 S 130; Southern R. Co. v. Haynes, 
186 Ala. 60, 65 S 339; Central of 
Georgia R. Co. v. Martin, 138 Ala. 
531, 36 S 426; Ashford v. Ashford, 
136 Ala. 631, 34 S 10, 96 AmSR 

Conn. — Worden v. Gore-Meenan 
Co., 83 Conn. 642, 78 A 422. 

Ga.—Southern Cotton Oil Co. v. 
Skipper, 125 Ga. 368, 54 SE 110. 
anes v.. Aetna Ins:'Co.;- 201 


Til. A. 
Ind.—Louisville, ete, R. Co. 
Goben, 1b Ind. A. 1238, 42 NE i118, 


43 NE 890. 

Iowa.—German-American Nat. Bank 
v. Kelley, 166 NW 1053. 

Minn.—Bank of Commerce y. Sel- 
den, 1 Minn. 340. 

N 66 Barb. 


. Y.—Major v. 
576. 
Tex.—lInternational, eta, R. Co. 
OR ge odd 31 Tex. Civ. A. 58, 71 SW 
Utah.—Reese v. Morgan Paes Min. 
Co., 17 Utah 489, 54 P 759 
Vt.—Spinney v. Hooker, “102 A. 53; 
McCarthy v. Northfield, 89 Vt. 99, 
on 7 298, 299, AnnCas1918A 943 [cit 
ye 


Spies, 


90. Ross v. Kerr, 30 Ida, 492, 167 

P 654. 

eae Ala.—Peake y. Stont, 8 Ala. 
Cal.—Tait v. Hall, 71 Cal. 
Ill—Ames y. Snider, 69 Ill. 376. 
Minn.—Lowry v. Harris, 12 Minn. 
N. Y.—Manufacturers’, etc., Bank 

vw. Koch, 105> .N.9\Y.°630) 512 NE 9: 


91. 
249 g12 
P 391. 
255. 
Dwight v. Badgley, 60 Hun 144, 14 


NYS 498 
BAe Ala.—Cox v. Whitfield, 18 Ala. 
sgh Ryan vy. Potwin, 60 Ill. A. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


rachael 


§§ 706-709] 


ance;°* or understanding.%* 


other faculty.°° 


[§ 707] (3) Of Animals. 


an animal looked fierce.é 
[§ 708] 1. Necessity. 


Me.—Solomon y. American Mercan- 
tile Exch., 93 Me. 436, 45 A 510, 74 
AmSR 366. 

N. Y.—Clussman v. Merkel, 16 N. 
Y. Super. 402; Western Nat. Bank v. 
Flannagan, 14 Misc, 317, 35 NYS 
848. 
Pa.—Heath y. Slocum, 115 Pa. 549, 
9 A 259. 

Tex.—McKnight v. Reed, 30 Tex. 
Civ. A. 204, 71 SW 318. 

Utah.—Watson vy. Butterfield Min. 
Co., 24 Utah 222, 66 P 1067. ; 

Wis.—Wisconsin Cent. Bank vy, St. 
Jon LTO Wis 15 

93. Wabash R. Co. y. Smillie, 97 
Ill. A. 7; Pope v. McGill, 58 “Hun 
294, 12 NYS 306. 

94. Atlantic Coast Line R. Co. v. 
Whitney, 65 Fla. 72, 61 S 179; Plano 
Mfg. Co. v. Kautenberger, 121 Iowa 
213, 96 NW 7438; McCarthy v. North- 
field, 89 Vt. 99, 94 A 298, AnnCas 


1918A 943. 

95. Bush v. State, 109 Ga. 120, 34 
SE 298; Jackson v. Folsom, (Ind.) 
118 NE 955. 

[a] Violence cannot be _ stated. 
Bush y. State, 109 Ga. 120, 34 SE 
298. 

96. Goodwin yv. State, 96 Ind. 550 


(control of appetite for liquor). 
$7. Jones v. Grogan, 98 Ga. 552, 
25 SE 590; Manahan v. Halloran, 66 


Minn. 483, 69 NW 619; Rumsey v. 
Reonie= R. Co., 154 Mo. 215, 55 SW 
9s. Ala.—Southern  R. Co. v. 
Shelton, 136 Ala, 191, 34 S 194. 
Cal.—Peo. v. Woodson, 29 Cal. A. 
body 156. P 378. 
Md.—Salmon y. Feinour, 6 Gill & 


D760: 

Mass.—Goodale v. Worcester Agri- 
cultural Soc., 102 Mass. 401; Lee v. 
Wheeler, 11 Gray 236. 

Mich.—FPeo. v. Fritch, 170 Mich. 
258, 136 NW 493. a 

Mo.—Townsend y. Schaden, 275 Mo. 
227, 204 SW 1076. 

N. Y.—Jennings v. Supreme Coun- 
cil R. A. Ben. Assoc., 81 App. Div. 
76, 81 NYS 90; Filkins v. Baker, 6 
Lans. 516; Everitt v. New York En- 
graving, etc., Co., 14 Misc. 580, 35 
NYS 1097 [aff 19 Misc. 360, 43 NYS 
502]. 
eu imahaers v. Cottrell, 36 Wis. 
564, 

99. Handley v. Missouri Pac. R. 
Co., 61 Kan. 237, 59 P 271; McCarthy 
v. Northfield, 89 Vt. 99, 94 A 298, 299, 
AnnCas1918A 943 [cit Cyc]. 

1. Pattee v. Whitcomb, 72 N. H. 
249, 56 A 459; San Antonio vy. Por- 


ter, 24 Tex. Civ. A. 444, 59 SW 
922%, 
{a] The history of a horse’s con- 


duct at the time of an accident is 
not sufficient qualification. San An- 
tonio v. Porter, 24 Tex. Civ. A. 444, 
59 SW 922. 

2. Sydleman v. Beckwith, 43 Conn. 
9, 13; Pioneer Fireproof Constr. Co. 
v. Sunderland, 188 Ill. 341, 58 NE 
928: Whittier v. Franklin, 46 N. H. 
23, 88 AmD 185. ; 

“Where the disposition of a per- 
son or of an animal (as in this case) 
is to be ascertained, the fact to be 


Testimony has also 
been rejected with respect to the nature of a per- 
son’s disposition,®® the extent of his will power,%* 
the effect of undue or other influence on him,*” his 
reasons for conduct or belief,9® or what entered in- 
to his consciousness by means of hearing, vision, or 


A witness who is 
shown to have had suitable opportunities to form a 
reasonable conclusion and the capacity to do so? 
may state the disposition of an animal,? as gentle, 
safe, and kind,® or sulky,‘ or testify as to whether 
an animal was, or was not, frightened,® or that 


Whrther certain acts? 
articles,* or services ® were, or will be, necessary, or 


EVIDENCE 


[§ 709] m. 
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whether a given condition was necessary to a given 
result,’® or is shown by a result to have necessarily 
occurred in a particular way,'! may be stated by a 
person of adequate knowledge and experience.!” 

Pecuniary Condition. 
possessing the necessary knowledge,’? may, after 


A witness 


detailing the facts so far as is possible under the 


circumstances,!* be permitted to state his inference 
as to a person’s financial condition,§ as for ex- 
ample that he is, or was, destitute,!® in need of 
assistance,!? or solvent or insolvent,!® or what is 
the probable amount of his professional income.'® 
But a statement which purports to give the actual 


financial condition of the person in question rather 


proved, being latent, can be naeeye 
tained only by symptoms and out- 
ward manifestations. If these hap- 
pen to be very striking they may re- 
main in the memory and can be 
stated, but in many cases they are 
very slight in each particular in- 
stance, and only the impression of 
an indefinite number of such appear- 
ances remains, resulting in an opin- 
ion that the quality or disposition in 
question exists.” Sydleman y. Beck- 
with, supra. 

§ 3. Sydleman y. Beckwith, 43 Conn, 


4 Whittier v. Franklin, 46 N. H. 


23, 88 AmD 185; Bartlesville Inter- 
UTHHAnweN. BOO msm, sOUAl Gwe CO) tol 
dB ae) be 

[a] Horse.—Whittier v. Franklin, 


46 N. H. 23, 88 AmD 185. 
5. Ill—Ward vy. Meredith, 122 Ill. 
A. 159 [aff 220 Ill. 66, 77 NE 118]. 


Iowa.—Stokes v. Sac City, 151 
Iowa 10, 1830 NW 786; Mikesell v. 
Wabash, R. Co., 134 Iowa 736,.,112 


NW 201. 

Mass.—Partridge v. Middlesex, etc., 
2) R, Co. 221. Mass, 2273)9 108) NS 
918. 

N. H.—Whittier v. 46 
N. H. 23, 88 AmD 185. 

Okl.—Bartlesville Interurban R. 
Cov. Quaid 15) Py sor. 

{a] Horse.—Whittier vy. Franklin, 
46 N. H. 23, 88 AmD 185. 

6. Mattison v. State, 55 Ala, 224; 
Robbins v. Magoon, etc., Co., 193 
Mich. 200, 159 NW 323. 

fa] Dog.—Mattison v. State, 55 

2 Ga. 


Franklin, 


Ala. 224. 

7. Ga.—Stiles v. Shedden, 
A. 317, 58 SE 515. 

Iowa.—Schaeffer v. Anchor Mut. F. 
Ins. Co., 1138 Iowa 652, 85 NW _ 985. 

Mich.—Storrie v. Grand Trunk El. 
Co., 134 Mich. 297, 96 NW 569. 

S. C.—Roberts v. Virginia-Carolina 
Chemical Co., 84 S. C. 283, 66 SE 298. 

Tex.—Gulf, etc, R. Co. v. Rich- 
ards, 83 Tex. 203, 18 SW 611. 

{a] The statement may relate to: 
(1) Going under a gate in the dis- 
charge of duty. Storrie vy. Grand 
Trunk El. Co., 134 Mich. 297, 96 
NW 569. (2) Taking land. Gulf, 
etc., R. Co. v. Richards, 38 Tex. 203, 
18 SW 611. (3) Flagging a train 
approaching a curve. Gulf, etc. R. 
Co. v. Winter, 38 Tex. Civ. A. 8, 85 
Sw 477. (4) Mode of turning a 
wagon. Miller v. Meade Tp., 128 
Mich. 98, 87 NW 131. (5) Inquiries 
of an applicant in an insurance pol- 
icy as the only source of information. 
Schaeffer v. Anchor Mut, F. Ins. Co., 
113 Iowa 652, 85 NW 985. 

g. Litton v. Wright School Tp., 1 
Ind. A. 92, 27 NE 329; Baker v. Ough- 
ton, 130 Iowa 35, 106 NW 272. 

[a] The statement may relate to: 
(1) Township supplies. Litton v. 
Wright School Tp., 1 Ind. A. 92, 27 
NE 329. (2) Necessaries for a fam- 
ily. Baker v. Oughton, 130 Iowa 35, 
106 NW 272. 

9. Martin v. Southern Pac, Co., 130 
Cal. 285, 62 P 515; Meigs vy. Buffalo, 
7 NYSt 855, 

[a] The statement may relate to: 


than the inference of the witness with respeet 
thereto is rejected as a mere conelusion.?° 


(1) Medical attendance. Martin v. 
Southern Pac. Co., 1380 Cal. 285, 62 
P 515. (2) Nursing. Meigs vy. Buf- 
falo, 7 NYSt 855. 


4 nO 3 Jones’ v. State, 44 Fla. 74, 32 
11. State vy. Williams, 111 La. 205, 


35 S 521 (how a wounded man must 
have fallen). 

12. See cases supra notes 7-11. 

[a] Lack of knowledge is suff- 
cient to exclude the evidence. Jones ~ 
v. State, 44 Fla. 74, 32 S 793. 

13. Stix v. Keith, 85 Ala. 465,5 S 
184; Moore v. Dozier, 128 Ga. 90, 57 
SBE 110; Iselin, v...Peck, 25 N. W. 
Super. 629. 

14. Brundred vy. Paterson Mach. 
Co., 4 N. J. Hq. 294. 


15. Ala.—Chenault v. Walker, 14 
Ala. 151. 
Cal.—Wood, etc, Co. v. Basler, 


CAD) e738) Peblo9: 

Ga.—Kirkman vy. Ashford, 145 Ga. 
452, 89 SE 411; American Agricultur- 
al Chemical Co. v. Rhodes, 139 Ga. 
495, 77 SEH 582. 

lowa.—Starr v. Stevenson, 91 Iowa 


684, 60 NW 217. 
N. Y.—Iselin v. Peck, 25 N. Y. 
Super. 629. 
Vt.—Hard v. Brown, 18 Vt. 87. 
16. Autauga County v. Davis, 32 
Ala. 703; Bever v. Spangler, 93 Iowa 


576, 61 NW 1072; Davis v. Davis, 20 
Tex... Civ.,A.. 310, 49, SW._4(26. 


[a] “Had nothing.”—Davis v. 
Davis 20 Tex. Civ. A. 310, 49 SW 
726. 

17. Sloan v. New York Cent. R. 
Co. 45-INS Yael25. 

18. Ala.—Royall v. McKenzie, 25 
Ala. 363. 

Ga.—Riggins y. Brown, 12 Ga. 
271; Crawford v. Andrews, 6 Ga. 


244, 

Iowa.—Moore v. Fryman, 154 Iowa 
534, 1384 NW .534. 

N. J.—Brundred v. Paterson Mach. 
Co., 4 N. J. Eq. 294. 
3 N. Y.—Thompson vy. Hall, 45 Barb. 
1 


4, 
Pa.—Watterson v. Fuellhart, 169 
Pay 612, 32 A. 597. 

Tex.—Collins v. Chipman, 41 Tex. 
Civ. A. 563, 95 SW 666. 

Vt.—Richardson v. Hitchcock, 28 
Vt. 757; Sherman v. Blodgett, 28 Vt. 
149. 

[a] Statement may relate to cor- 
poration.—Campbell v. Park, 128 
Iowa 181, 101 NW 861, 104 NW 799 
(statement by manager); Collins v. 
Chipman, 41 Tex. Civ. A. 563, 95 SW 
666. 

19. State v. Cecil County, 54 Md. 
426 (dentist). 

[a] Only inference from observa- 
tion can be received.—The testimony 
of “experts” is inadmissible. State 
v. Cecil County, 54 Md. 426. 

20. Massey v. Walker, 10 Ala. 288; 
Persse, ete., Paper Works v. Willett, 
24) ging YaoeSupers eilol «aed 9e AbbPr 
416, 

[a] A skilled bookkeeper cannot 
state the actual insolvency of an- 
other. Persse, etc., Paper Works v. 
Willett, 24 N. Y. Super. 131, 19 Abb 
Pr 416. 
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placed; 


gl. U. S.—Semet-Solway Co. v. 
Wilcox, 143 Fed. 889, 74 CCA 635. 

Ala.—Central of Georgia R. Co. v. 
Stephenson, 189 Ala. 553, 66 S 495; 
Alabama Steel, ete., Co. v. Tallant, 
165 Ala. 521; 51 S$ 835. 

Ark.—Dunman y. Raney, 118 Ark. 
337, 176 SW 339. 

Cal.—Roche v. Redington, 125 Cal. 
.174, 57 P 890; Townsend v. Keith, 34 
Cal. A. 564. 168 P 402. 

Conn.—Martin v. 
Conn. 475, 51 A 526. 

Del.—Price v. Charles Warner Co., 
17 Del. 462, 42 A 699. 

Ga.—Southern R. Co. v. Dean, 128 
Ga. 366, 57 SE 702. 

Ida.—McClain v. (Lewiston Inter- 
state Fair, etc., Assoc., 17 Ida. 63, 
1015, 25 LRANS 691, 20 Ann 


Tl. —Chicago City, Re Coe v. Saxby, 
213 Ill. 274, 72 NE 755, 104 AmSR 
218, 68 LRA 164; Chicago, etc., R. Co. 
vee Patton, bag ll As 174 fate 21:9 
Tll. 214, 76 NE 381]. 

Iowa.—Ewing v. Hatcher, 175 Iowa 
443, 154 NW 869; McLaughlin v. Grif- 
fin, 155 Iowa 302, 135 NW _ 1107; 
Wray v. Warner, 111 Iowa 64, 82 NW 
455; Ferguson v. Davis County, aye 
Iowa 601, 10 NW 906. 

Md.—Sellman vy. Wheeler, 95 Md. 

Detroit, 131 


751, 64. A 512. 

Mich. —Lindley v. 

Mich. 8, 90 NW 665; Holman yv. Union 
Ster: Co., 114 Mich. 208, 72 NW 202. 

Minn.—Swadner_ vy. Schefcik, 124 
Minn. 269, 144 NW 958. 

Mo.—Owens v. Kansas City., etc., 
R. Co., 95 Mo. 169, 8 SW 350, 6 AmMSR 
39. Patterson v. Springfield Tract. 
Co., 178 Mo. A. 250, 163 SW 955; Wise 
Ve ‘Wabash ru @o:; 135 Mo. A. 230, 115 
SW 452; Dolan v. Moberly, 17 Mo. A. 
436. 

N. Y.—Pierpoint v. Fifth Avenue 
Coach Co., 151 App. Div. 40, 185 NYS 
322 [leave to app to court of appeals 
den 135 NYS 11387 mem]; Cass v. 
Third Ave. R. Co., 20 App. Div. 591, 
47 NYS 356; Creed v. Hartman, 21 
Noey. | Suner: 128% [afi 295 Noy SOP: 

Pa.—Monongahela Water Co. Vv. 
Stewartson, 96 Pa. 436. 

Ss. D.—Reeves v. Chicago, etc., R. 
Co., 24 S. D. 84, 123 NW 498. 

Tex.—Missouri, etc., R. Co. v. Reno, 
(Civ. A.) 146 SW 207; Chicago, etc., 
R. Co. v. Evans (Civ. A.) 143 SW 966; 
Weatherford, etc., R. Co. v. White, 
55 Tex. Civ, A, 32; 118 SW 799; Atchi- 
son, etc., R. Co. v. Click, (Civ. A.) 32 
SW 226. 

Va.—Chesapeake, etc. R. Co. vy. 
Hoffman, 109 Va. 44, 63 SE 432. 

Wash.—Wynne v. Harvey, 96 Wash. 
379, 165 P 67. 

Wis.—Wright v. Ft. Howard, 60 
Wis. 119, 18 NW 750, 50 AmR 350. 

22. Chicago, ete., R. Co. v. Lam- 
bert, 119 Ill. 255, 10 NE 219. 

[a] Labor pains.—Bloomington Vv. 
Schrock, 17 Ill. A. 40 [rev on other 
grounds, 110 Ill. 219, 51 AmR 678]. 

[b] Paralyzed.—Chicago, ete., Ri 
Co. v. Lambert, 119 Ill. 255, 10° NB 


Sherwood, 74 


A witness may state simple inferences drawn 
by him from his own conscious subjective sensa- 
tions, as to his physical condition.?? 
ness has been allowed to state his physical symp- 
toms;?* the pain which he suffered after an in- 
jury; 28 how he suffered, and the extent of his suf- 
fering, by reason of a personal injury ;** the effect 
of injuries on his health,*® or of sickness or in- 
juries on his ability to work ;2¢ that after an ac- 
cident he suffered from symptoms which he did 
not have prior to the accident;?? that he was 
troubled with nervousness;?* that he suffered from 
headaches in consequence of an injury to his back;?° 
that he had a bad cold;*° that he was cured of 
rupture ;*+ that her womb was *? or was not ** dis- 
that his eyes were defective;34 that his 


EVIDENCE 


Of Wit- 


Thus a wit- 


nent ;*1 
jected.4? 
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special skill, 


opportunity for 


219. 

23. Conn.—Martin v. Sherwood, 74 
Conn. 475, 51 A 526. 

Ill.—North Chicago St. R. 
Cook, 145 Ill. 551, 33 NE 958. 

Iowa.—O’Brien v. Chicago, etc., R. 
Co., 89 Iowa 644, 57 NW 425. 

N. Y.—Pierpcint v. Fifth Ave. 
Keone Co., 151 App. Div. 40, 135 NYS 

2 

Wis.—Wright v. Ft. Howard, 60 
Wis. 119, 18 NW 750, 50 AmR 350. 

24. McClain v. Lewiston Inter- 
state Fair, etc., Assoc,, 17 Ida. 63, 104 
P 1015, 25 LRANS 691, 20 AnnCas 
60; Galveston, etc.. R. Co. v. Harl- 
ing, (Tex. Civ. A.) 208 SW 207. 

25. Coghill v. Quincy, etc., R. Co., 
(Mo. A.) 206 SW 912; Monongahela 
Water Co. v. Stewartson, 96 Pa. 436. 

26. Ala.—Southern R. Co. v. Fish- 
74 S 580. 

Ga.—Southern R. Co. v. Dean, 128 
Ga. 366, 57 SE 702. 

Mo.—Patterson v. Springfield Tract. 


Co. Ww, 


Co., 178 Mo. A. 250, 163 SW 955. 
N. Y.—Cass v. Third Ave. R. Co... 
20 App. Div. 591, 47 NYS 356. 
S. D.—Reeves v. Chicago, ete., R. 
CO0;5 24 S°"D. 84, 123° NW . 498. 
CuCl uae COW Ve 


Holyfield, (Civ..A.) 91 SW 353. 

Va.—Chesapeake, etc., R. Co. v. 
Hoffman, 109 Va. 44, 68 SE 432. 

[a] Unable to work.—Alabama 
Steel, etc, Co. v. Tallant, 165 Ala. 
521, 51 S 835; Patterson v. Springfield 
Tract. ‘Cot, 178° Mo. CA. 250.163" "SW 
955; Reeves v. Chicago, etc., R. Co., 
24 S. D. 84, 123 NW 498; Galveston, 
ete,, “RivCor v. Holyfield Chex. (Gly. 
A.) 91 SW 3538. 

[b] Ability to work impaired.— 
Southern R. Co. v. Dean, 128 Ga. 366, 
57 SE ‘702; Cass v. Third Ave. R. ‘Co., 
20 App. Div. 591, 47 NYS 356; Texas, 
etc., R. Co. v. Rasmussen, (Tex. Civ. 
A.) 181 SW 212; Missouri, etc., R. 
Co. v. Reno, (Tex. Civ. A.) 146 SW 
207; Houston, etc., R. Co. v. Fanning, 
40 Tex, Civ. A. 422, 91 SW _ 344; 
Chesapeake, etc., R. Co. v. Hoffman, 
109 Va. 44, 68 SE 432. 

27. Pierpojnt v. Fifth Ave, Coach 
Col, LLY App. Divi’ "40,285 INS 322 
{leave to app to court of appeals den 
135 NWS BST eek 

2s. Chicago, etc., R. Co. 
ton, 122° TlieA. 174° {aff 219 Ill. 214, 
76 NE 381]; McLaughlin v. Griffin, 
Loe Aor 302, 135 NW 1107. 

a 
mitted. to state: “I have been a ner- 
vous wreck ever since.’¥ Chicago, 
ete, Ri*Cot v2) Pattonek2 QT tA 74 
[aff 219 Ill. 214, 76 NE $81]. 

29... Lindley v. Detroit, 131 Mich. 
8, 10, 90 NW 665 (“I attribute the 
headaches to the injury in my back. 
It runs right up my back and up the 
back of my head’’). 

30. Swadner v. Schefcik, 124 Minn. 


v. Pat- 


| 269, 144 NW 958. 


31. Wray v. Warner, 111 Iowa 64, 
82 NW 455. 

32. Dolan v. Moberly, 17 Mo. A. 436. 

33. Holman v. Union St. R. Co., 


Thus a witness has been per- 


(2). Of Other Persons. 
circumstances are such that all the facts cannot 
be placed before the jury with such clearness as 
to enable them to draw a correct inference,** and 
the province of the jury is not invaded, “4 and 
the inference is not one for the drawing of which 
knowledge, and experience are re- 
quired,*® an ordinary observer who has had suitable 


, 


Y Pahl i ee 
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hand got stiff;** that he had no use of his foot;%® 
that his ribs were broken;*’ that his breastbone 
was broken;** that his side was injured and hurt 
him badly ;?° and that his leg became dislocated dur- 
ing a course of treatment.*° 
lowed to state whether his injuries were perma- 
but such a statement has also been re- 


A witness has been al- 


When the 


observation *#® may state the ap- 


114 Mich. 208, 72 NW 202. 

34. Chicago, etc., R. Co. v. Evans, 
(Tex. Civ. A.) 143 SW 966 (with his 
eyes in their present condition he 
could not pass a physical examina- 
tion for section foreman). 

35. Central of Georgia R. Co. v. 
Stephenson, 189 Ala. 553, 66 S 495. 

36. McDonald v. City Electric R. 
Co., 144 Mich. 379,°108 NW 85. 

37. Ferguson y. Davis County, 57 
Iowa 601, 10 NW 906; Wise v. Wa- 
peat R. Co., 185 Mo. A. 230, 115 SW 
oa. 

38. Kinner vy. Boyd, 139 Iowa 14, 
116 NW 1044. 

39. Central of Georgia R. Co, v. 
Campbell, 10 Ala. A. 288, 64 S 540. 

40. Dunman vy. Raney, 118 Ark. 
337, 176 SW 339. 

41. Del.—Price v. Charles Warner 
Co., 17 Del. 462, 42 A 699. 

Ga.—Atlanta St. R. Co. v. Walker, 
93 Ga. 462, 21 SE 48. 

Md —Baitimore, etc., Turnpike Co. 
v. Cassell, 66 Md. 419, 7 A 805, 59 
AmR 175. 

N. Y.—Pfau v. Alteria, 23 Misc. 

Re iGO. ave 


693, 52 NYS 88. 

Tex.— Weatherford, etc., 

Surat Ox Civ: eA 32, 118 SW 

{a] Thus a _ statement that the 
witness believed he was injured for 
life, one leg having become shorter 
than the other because of an injury, 
has been received. Weatherford, etc., 
R. Co. v.. White, 55 ‘Tex. Civ. A. 932 
118 SW 799. 

42. Shawnee-Tecumseh’ Tract. Co. 
v. Griggs, (Okl.) 151 P 230; Ward v. 


Liverpool Salt, ete., Co., 19 W. Va. 
371,92 SH 92. 
[al Injuries not visible.—Ward 


v. Liverpool Salt, ete., Co., 79 W. Va. 
311, 92°SEH (92. 

43. Kirby v. Western Union Tel. 
ay 77 8S. C. 404, 58 SE 10, 122 AmSR 


44. Dunham v. Rix, 86 Iowa 300, 
53 NW 252. See supra § 597. 

45. Ala.—Alabama Cons. Coal, etc., 
Co. v. Heald, 154 Ala. 580, 45 S 686. 

Cal.—In re Louck, 160 Cal. bo1 S417 
P 673, AnnCas1913A 868. 

Iowa.—Adams v. Junger, 158 Iowa 
449, 1389 NW 1096; Spears v. Mt. Ayr, 
66 Iowa 721, 24 NW 504. 

Pa. —Lombard, ClO) whass. te iOOnw ve 
Christian, 124 Pa. 114, 16 A 628. 

S. C.—Kirby v. Western Union Tel. 
cae 77S. C. 404, 58 SE 10, 122 AmSR 

Tex.—Roth v. Travelers’ Protective 
Assoc., 102 Tex. 241, 115 SW 31, 132 
AmSR 871, 20 AnnCas 97. 

Vt. —Ryder v. Vermont Last Block 
Co. SL VEY TSS 99 JAM 133. 

[a] Life or death—A nonexpert 
witness should not be asked whether 
it appeared to him that an injured 
man was alive at a certain time, not 
being qualified to answer the ques- 
tion. In re Louck, 160 Cal. 551. LA% 
P 673, AnnCasi913A 868. 

46. Fearon v. Mullins, 38 Mont. 
45, 98 P 650. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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"parent physical condition of another person,*’ or 
testify as to what are more distinctly inferences 


47. Ala.—Sloss-Sheffield Co. ies 
Ross, 77 S 686; National Order of 
Mosaic Templers of America v. 
Lile, 76 S 450; Woodward Iron Co. 
vy. Spencer, 194 Ala. 285, 69 S 902; 
Birmingham R., ete., Co. v. McLain, 
162 Ala. 656, 50 S 149; Mobile Light, 
etc., Co. v. Walsh, 146 Ala. 295, 40 S 
560; Pitts v. State, 140 Ala. 70, 37 S 
101; ‘Birmingham R., ete, Co. v. 
Franscomb, 124 Ala. 621, 27 S 508; 
Burton v. State, 107 Ala. 108, 18 S 
284, 

Ark.—Chicago, etc., R. Co. v. Isom, 
203 SW 271; Mutual Aid Union v. 
Blacknall, 129 Ark. 450, 196 SW 792; 
Pfeifer Stone Co. vy. Shirley, 125 Ark. 
.186, 187 SW 930; Kansas City South- 
ern. R.. Co. v.. Cobb, 118 Ark. 569, 178 
SW 383; Dunman y. Raney, 118 Ark. 
Sole lal Op SW) So9ss SL., UOUIS,  ClC.,, Uv. 
Eas v. Osborne, 95 Ark. 310, 129 SW 

die 

Cal.—In re Loveland, 162 Cal. 595, 
123 P 801. 

Conn.—Atwood Vv. Atwood, 84 
Conn..-169,, 79 A 59,37 LRANS 591. . 

D. C.—Metropolitan R. Co. v. Mar- 
tin, 15 Anpe 552. 

Fla.—Higginbotham v. State, 42 
Fla. 578, 29 S 410, 89 AmSR 287. 

Ga.—Central of Georgia R. Co. v. 
Madden, 135 Ga. 205, 69 SE 165, 381 
LRANS 813, 21 AnnCas 1077; Credille 
v. Credille, 131 Ga. 40, 61 SH 1042. 

Ill.— Craig v. Trotter, 252 Ill. 228, 
96 NE 1008; Greinke v. Chicago City 
R. Co., 234 Ill. 564, 85 NE 327 [aff 
136 Ill. A. 77]; Chicago City R. Co. v. 
Foster, 226 Ill. 288, 80 NE 762; Chi- 
cago City R. Co. v. Lowitz, 218 Ill. 
24, 75 NE 755; Chicago City R: Co. v. 
Bundy,’ 210 Ill. 39, 71 NE. 28; West 
Chicago St. R. Co. v. Fishman, 169 
Ill. 196, 48 NE 447; Chicago City R. 
Co. v. Van Vleck, 143 Ill. 480, 32 NE 
262; Shearer v. Aurora, etc., R. Co., 
~ 200 Ill. A. 225; Berner y. Brother- 
hood of American Yeoman, 154 Ill. A. 
27; Sertaut v. Crane Co., 142 Ill. A. 
49; MclIlwain v. Gaebe, 128 Ill. A. 
209; Supreme Lodge M. W. W._v. 
Jones, 113 Ill. A. 241; Pioneer Re- 
serve Assoc. v. Jones, 111 Ill. A. 
156; Lake Erie, etc., R. Co. v. De- 
long, 109 Ill. A. 241. 

Ind.—Prudential Ins. Co. v. Diffen- 
baugh, ((A.) 121 NE’ 3013. Fisher’ v. 
Carey, (A.) 119 NE 376; Longfellow 
v. Vernon, 57 Ind. A. 611, 105 NE 178; 
U. S. Health, etc., Ins. Co. v. Clark, 
41 Ind. A. 345, 83 NE 760. 

Iowa.—Langdon y. Ahrends, 166 
Iowa 636, 147 NW 940; In re Murray, 
145 Iowa 368, 124 NW 193; Scott v. 
O’Leary, 157 Iowa 222, 138 NW 512; 
State v. Symens, 138 Iowa 113, 115 
NW 878; Robinson v. Halley, 124 
Iowa 443, 100 NW 328; Reininghaus 
v. Merchants’ L. Assoc., 116 Iowa 
364, 89 NW 1113; Hertrich v. Hert- 
rich, 114 Iowa 643, 87 NW 689, 89 
AmSR 389; Wimber v. Iowa Cent. R. 
Co., 114 Iowa 551, 87 NW 505; O’Brien 
v. Chicago, etc., R. Co., 89 Iowa 644, 
57 NW 425. 7 

Kan.—Miller v. National Council K. 
L. S., 103 Kan. 579, 175 P 397; Ewing 
v. Wichita R., etce., Co., 91 Kan. 388, 
137 P 940; Sly v. Powell, 87 Kan, 142, 
123 P 381; Federal Betterment Co. v. 
Reeves, 77 Kan. 111, 93 P 627, 15 Ann 
Cas 796; Topeka v. Griffey, 6 Kan. A. 
920, 51 P 296. ‘ 

Ky.—Ohio, etc., R. Co. v. Beruis, 
-146 Ky. 612, 143 SW 16. 

Md.—Baltimore, etc., Turnp. Co. 
vy. Cassell, 66 Md. 419, 7 A 805, 59 
AmR 175. 


Mass—O’Neil v. Hanscom, 175 
Mass. 313, 56 NE 587. 
Mich. — Matthews v. lLamerton, 


198 Mich. 746, 165 NW 748; Hall v. 
Flint, 195 Mich. 638, 162 NW _ 270; 
Foster v. Krause, 187 Mich. 630, 153 
NW 1066. 

Minn.—Bannister v. George H. 
Hurd Realty Co., 131 Minn. 448, 155 
NW 627; Hall v. Austin, 73 Minn. 134, 
75 NW 1121; Tierney v. Minneapolis, 


EVIDENCE 


etc, IR. €o.,—83 Minn. 23115923" NW 
229, 63 AmkK go. 

Mo.—Wiliott v. Metropolitan St. R. 
Co., 157 Mo. A. 517, 188 SW 668; Os- 
born v. Quincy, ete, R. Co., 144 Mo. 
A. 119, 129 SW 226; Wise v. Wabash 
R. Co., 185 Mo. A. 230, 115 SW 452. 

Mont.—Fearon vy. Mullins, 38 Mont. 
45, 98 P 650. 

Nebr.—Young v. Beveridge, 81 
Nebr. 180, 185, 115 NW 766 [cit Cyc]. 

N. Y.—Linsday v.. Peo., 63 N. Y. 
148; Farrell v. Metropolitan St. R. 
Co.,. 51 App. Div., 456, 64, NYS 709; 
Corbett v. Troy, 53 Hun 228, 6 NYS 
381; Donovan v. Colonial L. Ins. Co., 
119 NYS 1078; Sherman vy. Oneonta, 
21 NYS 137 [aff 142 N. Y. 637 mem, 
87 NE 566 mem]; Staring v. Western 
Union Tel. Co., 11 NYS 817. 


N. D.—Beardsley v. Ewing, 168 
NW 791. 
Oh.—Myers v. Lucas, 16 Oh. ,Cir. 


Ct. 545, 8 .Oh. Cir. Dec. 431. 

Or.—Crosby v. Portland R. Co., 53 
Or. 496, 100 P 300, 101 P 204. 

Pa.—Com. v. Hyler, 217 Pa. 512, 66 
A 746, 11 LRANS 639, 10 AnnCas 786. 

S. C.—Hyland v. Southern Bell Tel., 
GLCsy COs MO) Ss, Cis lon 4 1S Er ones 
. S. D—Gartner v. Mohan, 170 NW 
40.. 

Bags ee Ae Oe v. Moore, 3 Head 

Tex.—Northern Texas Tract. Co. v. 
Nicholson, (Civ. A.) 188 SW 1028, 
10338 [cit Cyc]; Missouri, etc., R. Co. 
v. Gilcrease, (Civ. A.) 187 SW 714; 
Yeatts v. St. Louis Southwestern R. 
Co, (Civiy A.) 184 “SW 16865 Texas 
Cent. R. Co. v. Claybrook, (Civ. A.) 
178 SW 580; St. Louis Southwestern 
Ree COs Vee LUit Gyan Clive Ae) © Lode SVK 
236; “Gulf, ete. ,.R. Co. vy... Williams, 
(Civ. A.) 136 SW :527; Missouri, etc., 
RewCo: sv. gy Hib bittcy. 49) Pekan Civ Ar 
419, 109 SW 228; St. Louis, etc. R. 
Co..v. Boyer, 44 Tex.-Civ: A. (311, 97 
SW 1070; Mullen v. Galveston, etce., 
R. Co., (Civ. A.) 92 SW 1000; St. Louis, 
etc., R. Co. vy. Smith, (Civ. A.) 90 SW 
926; St. Louis Southwestern R. Co. v. 
Demsey, 40 Tex. Civ. A. 398, 89 SW 
7186; Chicago, etc., R. Co. v. Jones, 39 
Tex. Civ. A. 480, 88 SW 445. 

Utah.—Davis v. Oregon Short Line 
R.Co., 31 Utah, 307, 316, 88 P 2; cit 
Cyc]. 

Vt.—Tenney v. Smith, 63 Vt. 520, 
22 A 659; State v. Ward, 61 Vt. 153, 
17 A 483. 

Va.—Shenandoah Valley L. & T. 
Co. v. Murray, 120 Va. 563, 91 SE 740; 
Richards v. Com., 107 Va. 881, 889, 59 
SE 1104 [cit Cyc]. 

Wash.—Askey v. New York L. Ins. 
Co., 102 Wash. 27, 172 P 887, LRA 
1918F 257; Goertz v. Continental L. 
Ins., etc., Co., 95 Wash. 358, 163 P 
938 


“We do not see why persons who 
were familiarly associated with ap- 
pellee, and came in frequent contact 
with her, were not capable of know- 
ing whether she was in good or bad 
health, whether her hearing was good 
and acute or otherwise, whether her 
eye-sight was defective or not, 
whether or not she was lame, and 
whether she had the free and natural 
use of her hands or not, even though 
such persons were not scientific ex- 
perts in matters relating to the hu- 
man anatomy. In our opinion they 
were competent to testify to what 
they knew from their own personal 
observation.” Chicago City R. Co. v. 
Van Vleck, 143 Ill. 480, 485, 32 NE 
262 [quot Federal Betterment Co. v. 
Reeves, 77 Kan. 111, 114, 93 P 627, 
15 AnnCas 796]. 

“Witnesses, who are not expert but 
have an opportunity to know, may 
testify as to the bodily condition and 
health of persons in certain cases, 
and their knowledge may be gained 
from appearances, exclamations or 
conduct.” Ewing v. Wichita R., etc., 
Co., 91 Kan. 388, 390, 137 P 940. 

[a] Symptoms may he stated.— 
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from animate bodily phenomena, as the existence 
ot a state of apparent health,*> or, on the other 


Tllinois L. Ins; Co. v. De Lang, 124 
Ky 569, 99 SW 616, 30 KyL 753. 

Lb] Neck broken.—Terry v. State, 
EUSP Ala 7972385 C6. 

tc] ¥resence of hymen.—A person 
not a physician could say whether, 
when she examined a child, there was 


a hymen. “Peo. v.. Barney, 114 Cal. 
554, 47 P 41. 
[d] WPerspiring freely.—Prince v. 


State, 100 Alia. 144, 14 S 409, 46 Am 
SR 28. 

Le] Abscess.—A layman is com- 
petent to testify as to the size of an 
abscess which can be observed with 
the naked eye. Beardsley v. HMwing, 
(N. D.) 168 NW 791. 

\f{{| Actual and apparent condition 
distinguished.—‘‘The actual condition 
ot a person’s health must be proved 
by expert witnesses, but that the ap- 
parent physical condition of any per- 
son, where that fact is an issue, may 
be established by other witnesses 
who have had occasion to observe 
such condition.’ Young v. Beveridge, 


oe eras 180, 185, 115 NW 766 [eit 
rye: 
[g] Comparative condition—(1) A 


witness may state an inference as to 
the becily condition in some relevant 
particular of one person as compared 
to that of another. Brownell v. Peo., 
388 Mich. 732 (strength). (2) The 
relative strength of two persons can- 
not be stated by one who has never 
seen the riatter tested but judges en- 
tirely from appearances. Stephenson 
v. State, 110 Ind. 358, 11 NE 360, 59 
AmR 216. 

[h] Condition must be obvious.— 
The opinion of a nonexpert witness 
on the physical condition of a per- 
son who has sustained injury is not 
admissible, unless the injury is such 
that its nature, extent, and effect will 
be obvious to the common mind, and 
the apparent condition of an injured 
person may not be the real condition, 
and testimony thereof by a nonex- 
pert on the essential effect of ap- 
pearances has very little, if any, 
tendency to disclose that the person 
injured was not injured as he claims 
to have been. Carr y. Stern, 17 Cal. 
A. 397,120 RP 35. 

[i] The fact that witnesses were 
physicians did not disqualify them 
to testify that plaintiff walked with 
a limp, that she dragged her right 
foot, and that the toe of her right 
shoe was worn, matters that could 
have been testified to by lay witness- 
es. Schmidt v. Chicago City R. Co., 
239 Ill. 494, 88 NE 275 [aff 144 111. 


oe je 
48. Ala.—Barker v. Coleman, 35 
Ala. 221; Wilkinson v. Moseley, 30 


Ala. 562; Bennett v. Fail, 26 Ala, 605. 

Ark—Kansas City Southern R. Co. 
v. Cobb, 118 Ark. 569, 178 SW 383. 

Cai.—Robinson v. Exempt Fire Co.,. 
103 Cal. 1, 36 P 955, 42 AmSR 93, 24 
LRA 715. 

D. C.—Metropolitan R. Co. v. Mar- 
tin, 15 App. 552. 

Ga.—Mason v. Macon R., ete., Co., 
123 Ga. 773, 51 SE 569; Southern L. 


Ins. Co. v. Wilkinson, 53 Ga. 535; 
Brown v. Lester, Ga. Dec. 17. 
Tll.—Chicago City R. Co. v. Van 


Vieck, 143 Ill. 480, 82 NE 262; Su- 
preme Lodge M. W. W. v. Jones, 113 
Ill. A. 241; Pioneer Reserve Assoc. v. 
Jones, 111 Ill. A. 156; Lake Erie, ete., 
R. Co. v. Delong, 109 Ill. A. 241; Sal- 
em v. Webster, 95 Ill. A. 120 [aff 192 
Ill. 369, 61 NE 323]; Ashley Wire Co. 
v. McFadden, 66 Ill. A. 26.. 

Ind.—Cleveland, ete, R. Co. v. 
Gray, 148 Ind. 266, 46 NE 675; Louis- 
ville, etc., R. Co. v. Holsapple, 12 Ind. 
A. 301, 38 NE 1107. 


Iowa.—McCord v. Mitchell, 182 
Iowa 196, 165 NW 453; Bever v. 
Spangler, 93 Iowa 576, 61 NW 1072. 


Kan,.—Miller v. National Council K. 
DSi, el03s “Kane b79) Lio Pss9T. 

Ky.—lIllinois L. Ins. Co. v. De Lang, 
124 Ky. 569, 99 SW 616, 30 KyL 753. 
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hand, the existence of a state of apparent sickness | also 
or disease,*® as that a person had fever,°° or was 
Such an observer may 


ruptured ©! or paralyzed.*” 


Mass.—Parker vv. Boston, etc., 
Steamboat Co., 109 Mass. 449. 

Mo.—Rearden v. St. Louis, etc., R. 
Co., 215 Mo. 105, 114 SW 961; Remfry 


Vv. New York Mut. L. Ins. Co., (A.) 
196 SW 775. 
Nebr.—Young v. Beveridge, 81 


Nebr. 180, 185, Fis NW 766 [cit Cyc]. 

N. H.— Spear v. Richardson, 34 N. 
H. 428. 

N. Y.—Cannon v. Brooklyn, City R. 
Co., 9 Misc. 282, 29 NYS 722 [aff 149 
N. Y. 615 mem, 44 NE 1121 mem]. 

N. C.—Brock v. Metropolitan L. 
Tmisse@O. jlo.) IN Caell 2 ge) Siunao. 

Pa. —Baldi v. Metropolitan Ins. Co., 
18 Pa. Super. 599 

Tex.—Pullman Co. v. Hoyle, 52 
Mex. Civy A. 534, 115 SW, 315; Cun- 
ningham v. Neal, 49 Tex. Civ. A. 613, 
109 SW 455; St. Louis, ete., R. Co. v. 
44 Tex. Civ. A. 311, 97 SW 


Vt.—Billings vy. Metropolitan L. 


Ins. Co., 70 Vt. 477, 41 A 516; State v.. 


Ward, Gi Nie 153, PSten dU ek Be Sos 
Stowe v. Bishop, 58 Vt. 498, 3 A 494, 
56 AmR 569; Knight v. Smythe, 57 
Vt. 529; Bates v. Sharon, 45 Vt. 474; 
Crane v. Northfield, 33 Vt. 124. 

Wash.—Goertz v. Continental L. 
ins) etc. Co.,..95 Wash. 358, 163 _P. 
938, 940 [cit Cyc]. 

Wis. —Smalley v. Appelton, 70 Wis. 
340, 35 NW 729. 

[a] The iury should be cautioned 
as to the weight to be given such 
evidence. Baldi v. Metropolitan Ins. 
Col 18 Pa. Super. 599. 

[b] The actual state of health is 
a matter for the inference of skilled 


persons. Chicago, etc. Rs 2Con ove 
Rowell, 151 Ky. 313, 151 SW 950; 
Reid v. Piedmont, etc., L. Ins. Co., 


58 Mo. 421; Bell v. Morrisett, 51 N. 
C. 178; Lush v. McDaniel, 35 N. C. 
485, 37 AmD 566; Monroeville v. 
Weihl, 13 Oh. Cir. Ct. 689, 6 Oh. Cir. 
Dec. 188. 

49. U. S.—Grayson v. Lynch, 163 
U. S. 468, 16 SCt 1064, 41 L. ed. 230. 

Ala.—Earfield v. South Highland 
Infirmary, 191 Ala. 553, 68 S 30; Dil- 
burn v. Louisville, etc., R. Co., 156 
Ala. 228, 47 S 210; Dominick v. Ran- 
dolph, 124 Ala. 557, 24 S 481; South, 
etc., R. Co. v. McLendon, 63 Ala. 266; 
Fountain v. Brown, 38 Ala. 72; Stone 
v. Watson, 37 Ala. 279; Barker v. 
Coleman, 35 Ala. 221; Wilkinson v. 
Moseley, 30 Ala. 562; Milton v. Row- 
lard, 11 Ala. 732 

Ark.—Kansas City Southern R. Co. 
v. Cobb, 118 Ark. 569, 178 SW 383; 
Thompson v. Bertrand, 23 Ark, 730. 

Cal.—Robinson vy. San Francisco 
Dxempt  bimCo.4, 10c,.Cal. wt, sore «doo, 
42 AmSR 93, 24 LRA 715. 

Ill.—Salem v. Webster, 192 Ill. Bb? 
61 NE 323; Chicago City ROO: 
Van Vieck, 143 Ill. 480, Be NE 562: 
Shawneetown v. Mason, 82 Ill. Sols 25 
AmD 321; Shearer v. Aurora, etc., 
Co., 200 Ill. A. 225; Pioneer Reserve 
Assoc. v. Jones, 111 Ill, A. 156. 

Iowa.—Bever v. Spangler, 93 Iowa 
576, 61 NW 1072. 

Kan.—Miller v. National Council K. 
i; SS: 103) Kan. .b09, 175. BP: 39% Med- 
eral Betterment Co. v. Reeves, 77 
Kan. 111, 93 P 627, 15 AnnCas 796. 

Md.—Baltimore, ete., Co. v. Cas- 
Beis 66 Md. 419, 7 A 805, 59 AmR 
175. 

Mass.—Ashland v. Marlborough, 99 
Mass. 47. 

Mich.—Matthews v. Lamberton, 198 
Mich. 746, 165 NW 748; Elliott v. 
Van Buren, 33 Mich. 49, 20 AmR 668. 

Minn.—Hall v. Austin, 73 Minn. 
134, 75 NW 1121. 

Mo.—State v. Harris, 150 Mo. 56, 
51 SW 481. 

N. H.—Willis v. Quimby, 31 N. H. 
485. 

N. Y.—Corbett v. Troy, 53 Hun 
228, 6 NYS 381; Duntzy v. Van Bur- 
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state a 


en, 5 Hun 648. 

Oh.—Lake Shore, etc., R. Co. v. 
Gaffney, 9 Oh. Cir. Ct. 32, 6 Oh. Cir. 
Dec. 94. 

Tex.—Yeatts v. St. Louis South- 
western R. Co., (Civ. A.) 184 SW 636; 
Texas Cent. R. Co. y. Claybrook, (Civ. 
A.) 178 SW 580; St. Louis South- 
western R. Co. v. Pruitt, (Civ. A.) 15% 
SW 236; Pullman Co. v. Hoyle, 52 
Tex. Civ. A. 5384, 115 SW 3155. St. 
Louis Southwestern R. Co. v. Lowe, 
(Civ. A.) 97 “SW 1087; St. Louis, =etec., 
Ry Co, Veeboyer, 44 Lex. Civ. Amo Li, 
97 SW 1070; Abee v. Bargas, (Civ. A.) 
65 SW 489. 

Utah.—Johnson v. Union Pac. R. 
Co.,. 35 Utah '285, 100 P3290; Davis: v, 
Oregon Short Line R. Co., 31 Utah 
300; 88 e ee. 

Va.—Shenandoah Valley LL. .& T. 
Co. v. Murray, 1220 Va. 563, 91, SH 
740. 

“Tf ordinary individuals could not 
judge of a person’s health from his 
appearance and symptoms, it would 
be impossible to know when it was 
necessary to call in a physician. If 
aman received a blow from a heavy 
bludgeon on his lower limbs, cer- 
tainly an unlearned person, who ob- 
served the occurrence, could testify 
that after the infliction of the blow 
his appearance was that of a crippled 
man, but not before. The testimony 
shows tlat the plaintiff was thrown 
down a declivity and after the acci- 
dent could not walk, but was carried 
home, and certainly any one who then 
saw him was competent to say 
whether his appearance was that of 
a disabled man or one in a sound 
condition of health.” Baltimore, etc., 
Co. v..Cassell, 66 Md. 419, 432, 7 A 
B00,.. DO vAIIEY. Allo. 

[a] hus evidence that a person 
seemed to be suffering during the 
time, “was not able to return,” “was 
not able to use her arm a large part 
of the time for several months,” “the 
left wrist . [broken] like the 
bone had _ slipped off the joint,” 
“looked bad,” “was disabled by the 
fall,” etc., “are but facts, or, at most, 
conclusions of fact; awkwardly ex- 
pressed sometimes, it is true; still, 
we find in them nothing to which a 
witness may not testify.” South, 
or R. Co. v. McLendon, 63 Ala. 266, 

[b] That a person was not able 
to go to his meals may be stated by 
an ordinary observer. St. Louis 
Southwestern R. Co. v. Pruitt, (Tex. 
Civ. A.) 157, SW 236. 

{c] Special skill is required for a 
statement as to: (1) Actual sick- 


ness. Ashland vy. Marlborough, 99 
Mass. 47. (2) The real nature of the 
sickness. Dominick vy. Randolph, 124 


Ala. 557, 27 S 481; Shawneetown v. 
Mason,’ 82 So te 95 AmR 321:;, .: (3) 
The probable result of a sickness or 
injury. Dean v. State, 89 Ala. 46, 8 
i 38; Blackman y. Johnson, 35 Ala. 
52 
50. 
562; 


93 


Wilkinson v. Moseley, 30 Ala. 
State v. McKnight, 119 Iowa 79, 
NW 63. 


aver Duntzy v. Van Burem 5 Hun 
52. Abee v. Bargas, (Tex. Civ. A.) 


65 SW 489. 
53. Ala.—Perrine y. Southern Bi- 
tulithic Co., 190 Ala. 96, 66 S 705. 
Cal.—Majors v. Connor, 162 Cal. 
WOW, ela Lew oid 
D. C.—District 
Haller, 4 App. 405. 
Il)—Lauth vy. Chicago Union Tract. 
Co., 244 Ill, 244, 91 NE 431 [rev 146 
Tl, Ab 8Ai. 
Ind.—Cleveland, etc., R. Co. Had- 
ley, 40 Ind. A. 731, 82 NE i095. 
R. Co. v. Beruis, 
146 Ky. 612, 143 SW 16. 


Ky.—Ohio, etce., 
Md.—Baltimore, etc., 


of Columbia y. 


Co. v. Cas- 


change 
whether the change is from sickness to health,** 
or from health to sickness,®° 


a 


igv1l 


in apparent condition,** 


or from bad 40 
Md, 419, 7 A 805, 59 AmR 
175. 


Mass.—Parker vy. Boston, 
Steamboat Co., 109 Mass. 449. 

Mich.—Matthews v. Lamberton, 198 
Mich. 746, 165 NW .748. 

Mo.—Norris v. St. Louis, etc., R. 
Co., 289 Mo. 695, 144 SW 7838; Rear- 
den v. St. Louis, etc., R. Co., 215 Mo. 
105, 114 SW 961. 

N. ¥.—Webb v. Yonkers R. Co., 51 
App. Div. 194, 64 NYS 491; Harris 
Vv. Panama rR. Cok, 36. IN oye Super. 
Bor Late, 10.0 WIN. ea OG Os 

Or.—Crosby v. Portland R. Co., 53 
Or. 496, 100 P 300, 101 P 204, 

Tex.—Northern Texas Tract. Co. v. 
Nicholson, (Civ. A.) 188 SW 1028;: 
Yeatts v. St. Louis Southwestern R. 
Co., (Civ. A.) 184 SW 636, 6388 [quot 
Cyc]; Missouri, etc., R. Co. v. Farris, 
(Civ. A.) 124 SW 497; San Antonio 
Tract.._Co. -v-" Flory, 45 Tex.) Civ. JA: 
283, 100 SW 200; St. Louis South- 
western R. Co. v. Brown, 30 Tex. 
Civ. “A. ..57, 69 SW. 1010; Atchison 
GEG bts COV Click; (Civ. Pkg pati) 
SW 226. 

Utah.—Johnson vy. Union Pac. R. 
Co., 35 Utah 285, 296, 100 P 390 [quot 


sell, 66 


etc., 


Cyc]. 

W. Va.—Lawson y. Conaway, 37 
W. Va. 159, 16 SE 564, 38 AmSR 
17, 18 LRA 627. 

Wyo.—Pullman Co. v. Finley, 20 


Wyo. 456, 125 P 380. 
Effect of treatment.—Cleve- 
land, ete., R. Co. vy. Hadley, 40 Ind. 
As 731, 82 NE 1025. 

[b] Comparative ability to work. 
—Majors v. Connor, 162 Cal, 131, 121 
2 Siel. 

[c] Eyes.—Sampson vy. 
etc., R, Co.,.57 Mo. A. 9308. 

[d] Walk.—kKing v. Second Ave. 
Rey Co 05, Hun Le 26. NYS Oise: see 
148 N. Y. 739, 42 NE 724]; Fordyce 
v. Moore, (Tex. Civ. A.) 22 SW 235. 

54. Salem vy. Webster, 192 Ill. 369, 
61 NE 323; Norris v. St. Louis, etce., 
R. Co., 239 Mo. 695, 144 SW 783; 
Yeatts v. St. Louis Southwestern R. 
Co., (Tex. Civ. A.) 184 SW 636, 638 
[quot Cyc]; Johnson y. Union Pac. R. 
Co., 35 Utah 285, 296, 100 P 390 [quot 
Cyc]. 

55. Ala.—Perrine v. Southern Bi- 
tulithic Co., 190 Ala. 96, 66 S 705. 

Ark.—Kansas City Southern R. Co. 
v. Cobb, 118 Ark. 569, 178 SW 3883. 


Atchison, 


Md.—Baltimore, etc., Turnp. Co. 
v. Cassell, 66 Md. 419, 432, 7 A 805, 
b9-AMR L75- 

Mich.—Gungrich vy. Anderson, 189 


Mich. 144, 155 NW 379. 

Mo.—Partello vy. Missouri Pac. R. 
Co., 217 Mo, 645, 117 SW 1138. 

sg. D.—Fallon v. Rapid City, 17 
S. D. 570, 97 NW .1009. 

Tex.—Yeatts v. St. Louis South- 
western R. Co., (Civ. A.) 184 SW 636, 
688 [quot Cyc]; Missouri, ete, R. 
Co. v. Farris, (Civ. A.) 124 SW 497; 
Pullman Co. v. Hoyle, 52 Tex. Civ. 
A. 534, 115 SW. 316s. G. -Ay Duerler 
Mfg. Co. v. Hichhorn, 44 Tex. Civ. A. 
638, 99 SW 715. 

-Utah.—Johnson y. Union Pac. R. 
Co., 35 Utah 285, 296, 100 P 390 [quot 


Cyc]; Davis v. Oregon Short Line 

R.sCoy, slaUitah: 30%) 88 eZ. 
Wash.—Peterson v. Seattic Tract. 

€o:;, 23 Wash, 645, 6352) 5397565; 2 


5438, 53 LRA 586. 

{a] Ylustrations.—(1) Testimony 
of lay witnesses, the wife and ac- 
quaintances of one injured in a col- 
lision, that before the accident he 
was a healthy looking man, a strong 
laborer,-and since then he looked thin 
and pale, was more quiet in manner, 
and did not hear so well, that he 
came home after the accident in an 
excited condition and complained of 
pain in his head and back, was not 
objectionable as being expert opin- 
ion evidence. Peterson v. Seattle 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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worse,°® or from worse to better.5? He may also in- | ing capacity,°? has or has not been impaired. 


fer and state that a person’s ability to help him-: 
self,°* or to work,®® or his faculties,®® or the use of 
his limbs,® or other parts of his body,®? or his earn- 


Tract. Co., 23 Wash. 615, 63 P 539, 
65 P 543, 538 LRA 586. (2) “Appel- 
lant contends that the court erred in 
permitting nonexpert witnesses to 
testify in effect that soon after the 
injury appellee ‘appeared to be suf- 
fering.’ That ‘she looked bad; looked 
like she was sick; seemed to be in 
bad health.’ Tkat ‘a short time be- 
fore the injury she appeared to be 
in very good health.’ The testimony 
comes within the rule approved by 
this court in St. Louis, ete., R. Co. 
v. Osborne, 95 Ark. 310-317, 129 SW 
537, where we held that it was not 
error to allow nonexpert witnesses 
to state facts within their knowledge 
and observation as to the plaintiff's 
physical condition, habits, ete., be- 
fore and after the date of the al- 
eed injury.’ Kansas City Southern 


= (Co. v.. Cobb; 118° Ark: 569, 574, 
178 SW 3838. 
56. Ill.—Salem vy. Webster, 192 Ill. 


369,61 NE) 323. 

Ind.—Louisville, etc. R. Co. v. 
Wood, 113 Ind. 544, 14 NE 572, 16 NE 
197; Cleveland, etc., R. Co. v. Hadley, 
40 Ind. A. 731, 82 NE 1025 [reh den 
84 NE 13]. 

Mass.—Com. y. Brayman, 136 Mass. 
438; Parker v. Boston, ete., Steam- 
boat Co., 109 Mass. 449% 

N. H.—Taylor v. Grand Trunk R. 
Co., 48 N. H. 304, 2 AmR 229, 

N. Y.—King v. Second Ave. R. Co., 
fo Mun L726 NYS *97si att 143 oN. 
739 mem, 42 NE 724 mem]. 

Tex.—Northern Texas Tract. Co. v. 
Nicholson, (Civ. A.) 188 SW _ 1028; 
Yeatts v. St. Louis Southwestern R. 
Co., (Civ. A.) 184 SW 636; Galloway 
v. San Antonio, etc., R. Co., (Civ. A.) 
78 SW 32. 

Utah.—Johnson y. Union Pac. R. 
Co., 35 Utah 285, 296, 100 P 390 [quot 
Cyey: 

Wyo.—Pullman Co. 
Wyo. 456, 125 P 380. 

{a] More lame.—Taylor v. Grand 
Trunk R. Co., 48 N. H. 304, 2 AmR 


229. 

[b] Decidedly worse.—A witness 
has been permitted to state that 
plaintiff, in an action for persona] in- 
juries, was “decidedly worse than she 
was two months after the accident” 
and that she was “not able to do so 
much work as before.’ Parker v. 
Boston, etc., Steamboat Co., 109 Mass. 
449, 451. 

57. Salem v. Webster, 192 Ill. 369, 
61 NE 323; Yeatts v. St. Louis South- 
western R. Co., (Tex. Civ. A.) 184 
SW 636, 638 [quot Cyc]. 

58. Salem v. Webster, 192 Ill. 369, 
61 NE 323; Yeatts v. St. Louis South- 
western R. Co., (Tex. Civ. A.) 184 
Sw 636, 638 [quot Cyc]. 

59. Cal._—Majors v. Connor, 162 
Cal. 131, 121 P 371;*Healy wv. Visalia, 
ete, RivCo. 108 Caly585,. 86r-P 1.25. 

Nebr.—Young v. Beveridge, 81 
Nebr. 180, 185, 115 NW 766. 

Okl.—Creek ‘Coal Min. Co. v. Pa- 
protta, 175 P2385, 

S. D.—Gartner v. Mohan, 170 NW 
640. 

Tex.—Houston, etc., R. Co. v. Par- 
nell, 56 ‘Tex. Civ. A. 265, 120—-SW; 
951. 

Wis.—Baker y. Madison, 62 Wis. 
137, 22 NW 141, 588. 

“Whether the deceased was able to 
do the work of a common laborer is 
not a matter so exclusively within 
the domain of medical science that 
witnesses who were acquainted with 
him and had worked with him fre- 
quently: for a considerable length of 
time immediately preceding his death 
could not testify in reference there- 
to.” Young v. Beveridge, supra. 

60. Ill.—Chicago City R. Co. v. 
‘Van Vleck, 143 Ill. 480, 32 NE 262. 

Mich.—Will v. Mendon, 108 Mich. 
251, 66 NW 58. 


v. Finley, 20 


N. Y.—Adams v. Peo., 63 N. Y. 621. 

Tex.—Yeatts v. St. Louis South- 
western R. Co., (Civ. A.) 184 SW 636, 
638 [quot Cyc]. 

Utah.—Johnson y. Union Pac. R. 
Co., 35 Utah 285, 296, 100 P 390 
[quot Cyc]. 

[a] Hearing.—Chicago City R. Co. 
v. Van Vieck, 143 Ill. 480, 32 NE 
262; Chicago, etc., R. Co. v. Long, 
26 Tex. Civ. A. 601, 65 SW 882. 

[b]. Sight.—Adams yv. Peo. 63 
Nee Vag62i iChicago;) etc: aR) Com v. 
Long, 20 ML ex, ClvVieeAsn601,) 65 S\W 
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Feeling.— Will v. Mendon, 108 


[ce] 
Mich. 251, 66 NW 58. 

61. Ill.—Chicago City R. Co. v. 
Van Vieck, 143 Ill. 480, 32 NE 262. 

Ilowa.—Schmidt v. Dubuque Coun- 
ty, 136 Iowa 401, 113 NW 820. 

Mich.—Hall vy. Flint, 195 Mich. 638, 
162 NW 270; Will v. Mendon, 108 
Mich, 251, 66 NW 58. 

Mo.—Fulton vy. Metropolitan St. R. 
Co., 125 Mo. A. 239, 102 SW 47. 

N. Y.—McSwyny v. Broadway, etc., 
R. Co., 4 Silv. Sup. 495, 7 NYS 456. 

Tex.—Yeatts v. St. Louis South- 
western R. Co., (Civ. A.) 184 SW 636, 
638 [quot Cyc]? GulfietesicR. Cor we 
Adams, (Civ. A.) 121 SW 876. 

Utah.—Johnson vy. Union Pac. R. 
Co., 35 Utah 285, 296, 100 P 390 [quot 


Cy 

Wis.—Keller v. Gilman, 93 Wis. 9, 
66 NW _ 800. 

[a] Arm.—Harris v. Detroit City 


R. Co., 76 Mich, 227, 42 NW 1111. 

[b] Ability to walk. — Chicago 
City R. Co. vy. Van Vleck, 143 Ill. 480, 
SZ NE 262heePecos: ete, mkt. gC. wave 
Cottman; .56.—-LexwCivipAT. 472, 127 
SW 218; Missouri, etc, R. Co. v. 
Wrieht, 19 Wex.4Civ. =A. 475. 47, SW. 
56; Collins v. Janesville, 111 Wis, 
348, 87 NW 241, 1087. 

[ec] Ability to write.—‘‘Evidence 
of nurses and others that in their 
judgment the testator could not hold 
a pen or pencil, though they had not 
seen him try, was properly rejected. 
They were permitted to describe the 
condition of his hands, the extent to 
which they were swollen and the po- 
sition and flexibility or stiffness of 
the fingers, and from their testimony 
the court could draw a conclusion as 
to his ability to write, as accurately 
as the witnesses.” Craig v. Trotter, 
252 Ill. 228, 232, 96 NE 1003. 

62. Scott v. O’Leary, 157 Iowa 222, 
138 NW 512; Yeatts yv. St. Louis 
Southwestern R. Co. (Tex. Civ. A.) 
184 SW 636; Johnson vy. Union Pac. 
R. Co., 35 Utah 285, 296, 100 P 399 
[quot Cyc]; Blue Ridge Light, etc., 
Co. v. Price, 108 Va. 652, 62 SE 938. 


[a] Head.—Chicago, etc., R. Co. 
vy. Long, 26 Tex. Civ. A. 601, 65 SW 
882. 

[b] MNeck.—Scott v. O’Leary, 157 


Iowa 222, 138 NW 512. 

63. Ga.—Chattanooga, etc., R. Co. 
v. Huggins, 89 Ga. 494, 15 SH 848. 

til. West) Chicago, “St; R.-Co.. v. 
Fishman, 169 Ill. 196, 48° NE 447; 
Ashley Wire Co. v. McFadden, 66 Ill. 
A. 26° Chicago, ete, Ra Co, v. Arnol, 
46 Ill. A. 157 [aff 144 Ill. 261, 33 NE 
204, 19 LRA 313]. 

Mich.—Langworthy v. Green Tp., 
88 Mich. 207, 50 NW \180. 

Nin Y¥o—Cass; ve Dhird. Ave., R. Co., 
20 App: Div. 591,-47°-NYS 356. But 
see Eldridge v. Atlas SS. Co., 58 Hun 
96, 11 NYS 468 [aff 134 N. Y. 187, 32 
NE 66] (opinion as to ability of sea- 
man who had lost three fingers to 
perform duties of quartermaster re- 
jected). 

Okl.—Creek Coal Min. Co. 
protta, 175 P 235. 

Tex.—Yeatts v. St. Louis South- 
western R. Co., (Civ. A.) 184 SW 636, 
638 [quot Cyc]; Houston, etc., R. Co. 
vy. Parnell, 56 Tex. Civ. A. 265, 120 


v. Pa- 


Such an observer may also state the obvious con- 
dition ® and visible effect °° of particular injuries, 
or state inferences from transient physical ap- 


SW 951. 

Utah—-Johnson vy. Union Pac. R. 
Co., 35 Utah 285, 296, 100 P 390 [quot 
Cyc]. 

W. Va.—Lawson vy. Conaway, 37 
W. Va. 159, 16 SE 564, 38 AmSR 17, 
18 LRA 627. 

Wis.—Conrad v. Ellington, 104 Wis. 
367, 80 NW 456; Keller vy. Gilman, 93 
Wis. 9, 66 NW 800. 

64. Ala.—Blackman v. Johnson, 35 
Par 252; Barker vy. Coleman, 35 Ala. 

N. Y.—Adams v. Peo., 63 N. Y. 621. 

Tex,—Yeatts v. St. Louis South- 
western R, Co., (Civ. A.) 184 SW 636, 
638 [quot Cyc]; St. Louis Southwest- 
ern R. Co. v. McDowell, (Civ. A.) 
73 SW 974; St. Louis Southwestern 
R. Co. v. Brown, 30 Tex. Civ. A. 57, 
69 SW 1010. 

Utah.—Johnson 
Co., 35 Utah 285, 296, 100 P 390 
[quot Cyc]. 

Va.—Chesapeake, ete, R. Co. v. 
Hoffman, 109 Va. 44, 63 SE 432. 

65. Weber vy. Creston, 75 Iowa 16, 
39 NW 126; Craig v. Gerrish, 58 
N. H. 513; Hyland vy. Southern Bell 
Mel wel. nO 0) S., Cs dd 55) 4 Ons Besion 
Missouri, etc., R. Co. v. Farris, (Tex. 
Civ. A.) 124 SW 497; St. Louis South- 
western R. Co. vy. Allen, (Tex. Civ. 
A.) 127 SW -923: Chicago,. etec., R. Co, 
Val Williams, 3m hex. . Clive An, LOSs. 83 
SW 248; Gulf, etc, R. Co. v. Ross, 
Jive Tex iCiva wAs” 201s ao 2 aes Waa cOr 
Graves v. State, 58 Tex. Cr. 42, 124 
SW 676. 

[a] Inflamed.—Craig y. 
58 N. H. 5138. 

66. Ala.—FPerrine v. Southern Bi- 
tulithic.. Co:, .190 Ala. (96, 166) S\ 705: 
Hi iveustace; 146 Alla soi 4 two nk 
Mobile Light, etc., Co. v. Walsh, 146 
Ala. 295, 40 S 560. : 

Cal.— Healy vy. Visalia, etc., R. Co., 


Vv... Union, Pacs aR: 


Gerrish, 


LOU (Cale oSb ee 36u be dou land aye 
Southern Pac.eR.-Co., v6 on.Cal 626.04 
672. 


Fla.—Pittman v. State, 25 Fla. 648, 
6 S 437. 

Ill.—Chicago, etc., R. Co. v. George, 
OTe oO Ma A Dias Oe 5 

Ind.—Goshen v. England, 119 Ind. 
368,21, NE 977, 5 LRA 253. 

Iowa.—Langdon vy. Ahrends, 166 
Iowa 636, 147 NW 940; Robinson v. 
Halley, 124 Iowa 443, 100 NW 328; 
Winter y. Central Iowa R. Co., 80 
Iowa 443, 45 NW 737. 


Kan.—Sly v. Powell, 87 Kan. 142, 
1233 Py 8sis 

La.—State v. Lyons, 113 La. 959, 37 
S 890. 


Mich.—Matthews vy. Lamberton, 198 
Mich. 746, 165 NW 748; Hall v. Flint, 
195 Mich, 638, 162 NW 270; Foster 
v. Krause, 187 Mich. 630, 153 NW 
1066; Hummer y. Midland Casualty 
Co., 181 Mich. 386, 148 NW 413. 

Mo.—Sampson y. Atchison, etc., R. 
Co., 57 Mo. A. 308. 


Nebr.—Young  v. Beveridge, 81 


‘Nebr. 180, 115 NW _ 766. 


N. Y.—Sloan v. New York Cent. R. 
Co., 45.N. ¥. 125: James: yv. Ford, 16 
Daly 126, 9 NYS 504; Reid v. New 
York City R. Co., 93 NYS 5338; Doyle 
v. Manhattan R. Co., 13 NYS 536. 

Okl.—Wells v. Terr., 14 Okl. 436, 
78 P 124. 

Tex.—Texas, etc., R. Co. v. Hughes, 
(Civ. A.) 192 SW 1091; Gulf, etc, R. 
Cole clades  a(Cive Ay 1S ia S Wael ts: 
Ft. Worth, etc., R. Co. v. Morrison, 
(Civ. A.) 129 SW 1159; Gulf, etc., R. 
Co. v. Adams, (Civ. A.) 121 SW 876; 
Missouri, etc., R. Co. v. Hibbitts, 49 
Tex. Civ. A. 419, 109 SW 228; St. 
Louis, etc., R. Co. v. Smith, (Civ. A.) 
90 SW 926; Wells v. Boyle, 39 Tex. 
Civ. A. 365, 87 SW 164. 

Va.—Blue Ridge Light, etc., Co. v. 
Price, 108 Va. 652, 62 SE 938. 

Wash. — Birkel v. Chandler, 26 
Wash. 241, 66 P 406. 
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pearances, as that a person was hurt or injured,®’ 
in pain or suffering,®® tired,®® uneasy,’ pregnant,’+ 
erippled;"* 
alyzed,"® conscious or unconscious,’? or under the 
In an action for personal in- 
juries, in which witnesses have testified fully as 
to plaintiff’s condition, they should not be per- 
mitted to give their opinions as to whether plaintiff 
was feigning,”® and an inexperienced lay witness 
who has not examined an injured person is not 
entitled to testify that, from seeing such person, 


weak,’? pale,*? broken down,’* 


influence of drugs.7§ 


[a] The mother of a child which 
has been injured may testify to the 
extent of its injuries. Birkel v. 
Chandler, 26 Wash. 241, 66 P 406. 

{[b]. Bruises.—Pilcher v. State, 32 
Tex. Cr. 55%, 25° SW 24, 

{c] Fracture of skull.—Summers 
V;otate; 5. Tex.) A. 365,032 AmR’ 573: 

[d] Necessity for medical attend- 
ance.—Chicago, etc., R. Co. v. George, 
LOSE 51 Oil. Am Dy 239). 

[e] Wounds by firearms.—(1) A 
witness of common observation and 
knowledge may state the nature (Peo. 
v. Gibson, 106 Cal. 458, 39 P 864; 
Morris: Vv. (State; 300 Tex. Ax. 955.16 
SW 757) and (2) position (Balls v. 
State,- (Tex. Cr.) ~40’ SW” 801): of 
bullet or gunshot wounds. (3) But he 
will not be permitted to draw techni- 
eal inferences from their appearance 
(Rash v. State, 61 Ala. 89; Mit- 
ehellgpvae yotate, (38 Pex Cr. 41 70} 
41 SW 816), as (4) that deceased 
was shot (Monk y.-State, 27 Tex. 
Ay 4505) 11 SW «460)% “or? (5).,'as 
to the effect of gunshot wounds 
(State vi" Justus; 11° Or. ‘178, 8 -P 337; 
50 AmR 470), (6) even though he 
has had practical experience in bat- 
tles of the Civil War (Rash vy. 
State, 61 Ala. 89). 

67. St. Louis, etc., R. Co. v. Boy- 
er, 44 Tex. Civ. A. 311, 97 SW 1070. 

68. . S.—Baltimore, etc., R. Co. 
v. Rambo, 59 Fed. 75, 8 CCA 6. 

Ala.—Southern R. Co. vy. Hobbs, 
"151 Ala, 335, 438 S 844. 

Cal.—Kimball y. Northern Electric 
Co. 159 Cal 225,113 P 16. Kline: vy. 
Santa Barbara Cons. R. Co., 150 Cal. 
741, 90 P 125; Green vy. Pacific Lum- 
ber Co., 130 Cal. 435, 62 P 747. 

Ga.—Maéson v. Macon R., etc., Co., 
123 Ga. 773, 51 SE 569. 

Ill.—Cicero, etc, St. R. Co 
Priest, 190 Ill. 592, 60 NE 814; chi. 
cago, ete., R.'Co. v. Martin, 112 Ml. 
16; Hanley v. Chicago City R. Co., 180 
Ill. A. 397; Gardner v. Paulson, 117 
Il. A. 17; Chicago, etc., R.'Co. v. Ran- 
Gol phy wu01 6 AL Tau" Pate 99 Sai: 
126, 65 NE 142]; Ashley Wire Co. v. 
McFadden, 66 Ill. A. 26; Girard Coal 
Co... v. Wiggins, 52 lll. A. 69. 
‘+Ind.—Goshen v. England, 119 Ind. 
868, 21 NE 977, 5 LRA 2538. 

Towa.—Langdon v. Ahrends, 166 
Iowa 636, 147 NW 940. 

Ky.—Kentucky Midland Coal Co. v. 
Vincent, 159 Ky. 100, 166 SW 8:00. 

‘Mich.—Pierson vy. Illinois Cent. R. 
Co., 159 Mich. 110, 123 NW 576. 

Minn.—Sturm vy. Northwest Mills 
Co., 114 Minn. 420, 181 NW 472; Isher- 
wood vy. H. L. Jenkins Lumber Co., 
87 Minn. 388, 92 NW 230; Hall v. 
Austin, 73 Minn. 134; °75 Nw 1121. 

Mo.—Davis Vis Metropolitan Stak. 
Com CADE Lit Swe LO9's Detrich ay. 
Metropolitan St. R. Co., 125 Mo, A. 
608, 102 SW _ 1044. 

Nebr.—McKennan vy. Omaha, etce., 
R,. Co., 97 Nebr. 281, 249 NW 826 [den 
reh 95 Nebr. 643, 146 NW 1014]; Stru- 
ble v. De Witt, 89 Nebr. 726, 132 
NW 124. 

N. Y.—McSwyny v. Broadway, etc., 
Rass ily. (Sup: 7495; 7°" NYS" 456. 

Oh.—Shelby y. Clagett, 46 Oh. St. 
549, 22 NE 407, 5 LRA 606. 

Tex.—Gulf, etc., R. Co. v: Wafer, 
(Civ. A.) 130 SW 712; Ft. Worth, etc., 
R. Co. v. Morrison, (Civ. A.) 129 SW 
1159; International, .etc., R. Co.) v. 


EVIDENCE 


par- 


that disease.®* 


[§ 712] (3) 


of an animal.§4 


Sandlin, 57 Tex. Civ. A. 151, 122 SW 
60; Texas, etc., R. Co. v. Clippenger, 
47 Tex. Civ. A. 510, 106 SW 155; St. 
Louis Southwestern R. Co. v. Schuler, 
46 Tex. Civ. A. 356, 102 SW 783; Mul- 
len v. Galveston, etc., R. Co., (Civ. 
A.) 92 SW 1000; St. Louis South- 
western R. Co. v. Burke, 36 Tex. Civ. 
A. 222, 81 SW 744; Gulf, etc., R. Co. 
v. Reagan, (Civ. A.) 34 SW 796. 

Utah.—Davis v. Oregon Short Line 
RCo: sl Utah 3807, 88s P 2; 

Wis.—Werner y. Chicago, etc., R. 
Co., 105 Wis. 300, 81 NW 416; Hed- 
dles v. Chicago, etc., R. Co., 77 Wis. 
228, 46 NW 115, 20 AmSR 106. 

N. bela eli ee v. Merritt, 33 


INE SB: : 

[a] Weak and suffering.—West- 
ern Union Tel. Co. v. Carter, (Tex. 
Civ. A.) 20 SW 834. 

[b] Headache.—Mason vy. Macon 
Rey ete. Col 123. 'Ga, Tie e5l SH 569. 

{[c] Face expressed great pain.— 
Morris v. St. Paul City R. Co.,. 105 
ne 276, 117 NW 500, 17 LRANS 


{d] A nurse could testify to the 
extent of plaintiff's suffering without 
qualifying as an expert. Kimball v. 
Northern Electric Co., 159 Cal. 225, 
i7'3' P 156° 

[e] “involuntary” groans.—While 
in an action for personal injuries, 
exclamations of pain may be proved 
when they are natural expressions of 
suffering, a witness may not testify 
that she heard the person injured 
groan involuntarily, having no means 
of knowing that the act was involun- 
tary. Pierson v. Illinois Cent. R. Co., 
159 Mich. 110, 123 NW 576. 

69. State v. Marceaux, 50 La. Ann, 
1137, 24 S 611. 

70. Angus v. State, 20 Tex. A. 52, 
14 SW 448. 

71. Littleton v. State, 128 Ala. 31, 
29 S 390; Wilkinson v. Moseley, 30 
Ala. 562; Miller v. Dill, 149 Ind. 326, 
49 NE 272; Com, vy. Thompson, 159 
Mass, 56, 36 NE 1111. 

72. Dilburn:v. Louisville, etc., R. 
Co., 156 Ala. 228, 47 S 210; Birming- 
ham R., etc., Co. v. Franscomb, 124 
Ala, 621, 27 S 508; Schwanenfeldt v. 
Metropolitan St. R. Co., 187 Mo. A. 
588, 174 SW 143. 

73. Burton y. State, 107 Ala. 108, 
18 S 284; Hall v. Austin, 73 Minn. 
134, 75 NW 1121; Lindsay v. Peo., 63 
N. Y. 143; State v. Ward, 61 Vt. 153, 
17 A 488. 

{a] Paler than usual.—Burton v. 
State, 107 Ala. 108, 18 S 284. 

[b] Turned pale.—Lindsay y. Peo., 
63_N. (Yo 14383 State’ ve Ward!’ 6b Vt; 
1538, 17 A 483. 

74. O'Neil v. Hanscom, 175 Mass. 


313, 56 NE 587. 
75. Dilburn v. Louisville, ete., R. 
Co., 156 Ala. 228, 47 S 210; Illinois 


Cents Rit Co. vv.) Bandy, SS vAs 6295 
Pecos, etc., R. Co. v. Coffman, 56 Tex. 
Civ. A, 472, 121 SW: 218; San Antonio 
Tract.,'Coz/v. Flory, 45 Tex. Civ. AS 
233, 100 SW 200. 

76. International, etc., R. Co. v. 
Sandlin, 57 Tex. Civ. A. 151, 122 SW 
60 (lower limbs). 

77. Aja.—Walker vy. State, 146 Ala. 
45, 41 S 878. 

Tl].—Chicago City R. Co. v. Van 
Vieck, 143 Ill. 480, 32 NE 262. 
Ind. pennsylvania COLA: 
meyer, 129 Ind. 401, 28 NE 860. 


New- 


he thought he was in a dangerous condition.*° 
nonexpert witness should not ordinarily be allowed 
to testify that a person had or had not 
lar disease,*+ although an ordinary observer has 
been allowed to state that a certain person had 
‘consumption,®? or that certain persons died of 


[§§ 711-712 
A 


a particu- 


Of Animals. A witness who had 


suitable opportunity for observation may be per- 
mitted to state the apparent physical condition 


Iowa.—In re Murray, 145 Iowa 368, 
124 NW 193. 

Mo.—Wightman y. Grand Lodge A. 
oe ULEW., 120) MoewA. 9252, 98) Siw 

N. Y.—Watson v. Newell, 158 App. 
Div. 59, 142 NYS 653. 

S. C—Hyland v. Southern Bell. 
Tel., etc., Co., 70 S. C. 315, 49 SE 879. 

Tex.—Missouri, etc., R. Co. v. Co- 
ker, (Civ. A.) 148 SW 218; Galloway 
v. San Antonio, etc., R. Co., (Civ. A.) 
78 SW 32. 

[a] The facts on which the infer- 
ence rests must first be stated. Penn- 
sylvania Co. v. Newmeyer, 129 Ind. 
401, 28 NE 860; Wightman vy. Grand 
Lodge A. O. U. Wy 121 Mo. A. 252, 
98 SW 829; Galloway v. San Antonio, 
ae, Re (Co: Chex Civ CACO Sai Wy 


78. Burt v. Burt, 168 Mass. 204, 
46 NE 622; Miller v. Hamilton Brown 
Shoe Co., 89 S. C. 530, 72 SE 397, Ann 
Cas1913B 106; Endowment Rank K. 
P. v. Allen, 104 Tenn. 623, 58 SW 
241; Rupe v. State, 42 Tex. Cr. 477, 
61 SW 929. 

[a] Morphine.—Burt v. Burt, 168 
Mass. 204, 46 NE 622; Endowment 
Rank K. of P. v:; Allen, 104 Tenn. 
623, 58 SW. 241. 

{b] Familiarity must be shown 
with the operation of the drug. Rupe 
v. State, 42 Tex. Cr. 477%, 61 Sw 929. 

79. McCormick v. Detroit, ete., R. 
Co., 141 Mich. 17, 104 NW 390. 

80.. Frankfort v. Kirby, 156 Ky. 
741, 161 SW 1115. 

81. Adams y. Junger, 158 Iowa 
449, 189 NW 1096; Bardstown v. Nel- 
son County, 121 Ky. 737, 90 SW ..246, 
28,-KyL 710; Gartner v. Mohan, 
(S. D.) 170 NW 640; Taylor v. Mod- 
ern Woodmen of America, 42 Wash. 
304, 84 P 867, 7 AnnCas 607. 

{a] Smallpox.—Bardstown v. Nel- 
son County, 121 Ky. 737, 90 SW 246, 
28 KyL 710. 

82. Donovan v. 
Co. tt oy NWS: A078: 

83. Krapp v. Metropolitan L. Ins. 
Co., 143 Mich. 369, 106 NW 1107, 114 
AmSR 651; Donovan y. Colonial L. 
Ins. Co., 119 NYS 1078. 

84. U. S.—Grayson v. Lynch, 163 
U. S. 468, 16 SCt 1064, 41 L. ed. 230. 

Ala.—East Tennessee, etc., R. Co. v.. 
Watson, 90 Ala. 41, 7S 813. 

Cal.—Peo. v. Machado, 6 Cal. Un- 
rep. Cas. 600, 63 P 66. 

Ind.—Maywood Stock Farm {m- 
porting, Co. v. Pratt, 60 Ind. A. 131, 
110 NE 2438. : 

Iowa.—McCord wv. Mitchell, 182 
Iowa 196, 165 NW 4538. 

Mich.—Rogers v. Ferris, 107 Mich. 
126, 64 NW 1048. 

N. H.—Willis v. Quimby, 31 N. H. 
485. 

N. Y.—Harris v. Panama R. Co., 
36 N. Y. Super. 373 

N. C.—Bane v. Atlantic Coast Line 
RY Cork LU NS Ga328, 283 SH 14076 

Tex.—International, etc., R. Co. v. 
Nowaski, 48 Tex. Civ. A. 144, 106 SW 
437. ’ 
Vt—State v. Ward, 61 Vt. 153, 17 
A 483. 

fa] Cattle-—Grayson v. -:Lynch, 
163 U. S. 468, 479, 16 SCt 1064, 41 L. 
ed. 230 (symptoms of Texas fever); 
Peo. v. Machado, 6 Cal. Unrep. Cas.. 
600, 68 P 66 (‘slunk calf’); Bane v. 
Atlantic Coast Line R. Co., 171 N. Ci. 


Colonial L. Ins. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and. notenumber, 
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[§ 713] 


0. 


sequences,®® events,°t 


way.°> 


328, 88 SE 477; Atchison, etc., R. Co. 
v. Word, (Tex. Civ. A.) 159 SW 375; 
Galveston, etc., R. Co. v. Jones, (Tex. 
Civ. A.) 123 SW 737; Ft. Worth, etc., 
R. Co. v. Hagler, 38 Tex. Civ. A. 52, 
84 SW 692; Chicago, ete, R. Co. v. 
Williams, 37 Tex. Civ. A. 198, 83 SW 
248. 

[b] Horse—Hast Tennessee, etc., 
R. Co..v. Watson, 90 Ala. 41, 7S 813; 
House v. Fort, 4 Blackf. (Ind.) 298; 
Maywood Stock Farm Importing Co. 
v. Pratt, 60 Ind. A. 131, 110 NE 243; 
Rogers v. Ferris, 107 Mich. 126, 64 
NW 1048; Spear v. Richardson, 34 N. 
H. 428; Willis v. Quimby, 31 N. H. 
485; Patterson v. Colebrook, 29 N. H. 
94; Harris v. Panama R. Co., 36 N. 
Yor super), 3735 Texas, .etesea hey Conny. 
Stewart, 43 Tex. Civ. A. 399, 96 SW 
106; State v. Ward, 61 Vt. 153, 17 A 
483 (tired). 

{e] Mule——Rarden v. Cunning- 
ham, 136 Ala. 263, 34 S 26 (blind). 

{d] Hog.—McCord y. Mitchell, 182 
Iowa 196, 165 NW 453. 

[e] Zhe comparative condition of 
horses may be stated by an observer. 
Texas, etc., R. Co. v. Stewart, 43 Tex. 


Civ. A. 399, 96 SW 106. 
85. Gray v. Chicago, etc., R. Co., 
143 Iowa 368, 121 NW 1097; Buxton v. 


Somerset Potters’ Works, 121 Mass. 
446. 

86. Lake Erie, etc., R. Co. v. Ju- 
day, 19 Ind. A. 436, 49 NE 843; Aidt 
We State, »2nOn .CitnCts18,01eOh.,-Cir. 
Dec. 237; Commerce Cotton Oil Co. v. 
Camp, (Tex. Civ. A.) 129 SW 852. 

[a] Railroad conductors or engi- 
neers are not competent to state 
whether the appearance and condition 
of a human body found along the 
track could have been occasioned by 
the striking or passing over of a 
train. Aidt v. State, 2 Oh. Cir. Ct. 
USS TeOh si Cir Decsi3sst. 

87. Chicago, ete., R: Co. v. Lee, 17 
Ind. A. 215, 46 NE 543. 

[a] One who did not see an acci- 
dent cannot illustrate to the jury 
what he told other persons as to how 
it might have occurred. Chicago, 
ete., R. Co. v. Lee, 17 Ind. A. 215, 46 
NE 543. 

Pulver v. Rochester German 
ins; ,€oe 35 1115:A. i245) Cavendish’ v. 
Mroy,. 41H Vat. £995 

69. Ala.—U. S. Cast Iron Pipe, 
ete., Co. v. Driver, 162 Ala. 580, 50 S 
wis. 

Cal.—Healy v. Visalia, ete., R. Co., 
HO Cal. 5S dps Oe ee LA. 


Tll.—Welch -v. Miller, 32 Ill. A. 
110. 

Iowa.—Funston v. Chicago, etc., R. 
Co., 61 Iowa 452, 16 NW 518. 

Mich.—Butterfield v. Gilchrist, 63 


Mich. 155, 29 NW 682. 

Mo.—Miniea v. St. Louis Cooper- 
age Co., 175 Mo. A. 91, 157 SW _ 1006. 

Mont.—State v. De Hart, 38 Mont. 
211, 99 P 438. 

N. Y¥.—McDermott v. Third Ave. R. 
Co., 44 Hun 107 [aff 115 N. Y. 670, 
22 NE 1126]. 

N. C.—Britt v. Carolina Northern 


Re Co, 1485N. Cy. 87,7062 SH, 601. 
Tex.—Espinoza v: State, 73 Tex. 
Cr. 237, 165 SW 208. 
Vt.— Cavendish Vin Droyard4ie Vit. 99: 


The testimony may relate to: 


aj 
f Seeing a_ thing. Central of 


(1) 


Possibility. A witness of suitable 
experience,*° and who is competent to form a 
reasonable inference,*° may state, as a result of 
his observation ** of facts which cannot be placed 
fully before the jury,’® whether certain acts,5® con- 
or operations °? 
possible; whether any other acts would have been 
possible,®* and, if so, what acts;°* or whether the 
consequences could have been produced in any other 
- Where, however, the jury are equally com- 
petent with the witness to draw the required in- 
ference,°® and where the fact is one intimately 
connected in the particular case with their func- 
tion,®? the inference will be rejected. 


= 


EVIDENCE 
[§ 714] 


von be 


semblance, like 


ference.* 


Georgia R. Co. v. Hyatt, 151 Ala. 355, 
43 S 867. (2) Recognizing sheep. 
Welch vy. Miller, 32 Ill. A. 110. (3) 
Continuing to stand. Healy v. Vi- 
salia, etc., 
125. (4) Turning horses in a given 
space. Funston v. Chicago, etc., R. 
Co., 61 Iowa 452, 16 .NW 518. (5) 
Coupling cars without instructions. 
Boiand vy. Louisville, ete., R. Co., 106 
Ala. 641, 18 S 99. (6) Passing be- 
tween objects. McDermott y. Third 
Ave. R. Co., 44 Hun 107 [aff 115 N. 
Y. 670, 22 NE ‘1126]. (7) Crossing 
a track without a collision. Myer 
v. Brooklyn City R. Co., 10 Misc. 11, 
30 NYS 534. (8) Forwarding proofs 
of loss earlier than was done. Brink 
v. Hanover F. Ins. Co., 80 N. Y. 108. 
(9) Living in a certain house. Cav- 
endish v. Troy, 41 Vt. 99. 

90 Ala—Alabama Great ~ South- 
ern R. Co. v. Yarbrough, 83 Ala. 238, 
3 S 447, 3 AmSR 715. 

Cal.—Howland y. Oakland Cons. St. 
RCo, 115. Cale 487,47. P 255. 

Iowa.—Trott v. Chicago, etc., R. 
eee 115 Iowa 80, 86 NW 33, 87 NW 
722. 

Ky.—Vanarsdall v. Louisville, etc., 
R. Co., 66 SW 858, 23 KyL 1666. 

Mass.—Gomes v. New Bedford 
praaae Co., 187 Mass. 124, 72 NE 
40. 


Mont.—Lewis v. Steele, 52 Mont. 
300; 157-575. 
Tex.—Martin v. State, 40 Tex. Cr. 


660, 51 SW 912. 

[a] The testimony may relate to: 
(1) Stopping a car. Howland ov. 
Oaklands Cons. St. Ri Co: 91159 Cal. 
487, 47 P 255. (2) Stopping a train 
in a giveatime. Vanarsdall v. Louis- 
ville, ete., R. Co., 65 SW 858, 23 KyL 
1666. (3) Stopping a machine. 
Alabama Great Southern R. Co. v. 
Yarbrough, 83 Ala. 238, 3 S 447, 3 
AmSR 715. (4) Catching one’s foot 
in a guard rail. Trott v. Chicago, 
ete., R. Co., 115 Iowa 80, 86 NW 33, 
87 NW 722. (5) Contact with a gear 
when covered. Gomes v. New Bed- 
ford Cordage Co., 187 Mass. 124, 72 
NE 840. 

91. Healy v. Visalia, etc., R. Co., 
101 Cal. 585,\36 P 125 (keeping seat 
during a railroad accident). 

92. Baker v. Sherman, 71 Vt. 439, 
46 A 57 (cutting off timber). 

93. Ala.—Blackmon We Georgia 
Cent. R. Co.; 185 Ala. 636, 64 S 592; 
Tanner v. Louisville, etc., R. Co., 60 
Ala. 621. 

Ark.—Little Rock, ete., R. Co. 
Shoecraft, 56 Ark. 465, 20 SW 272. 

Ill. — Casey Vv. Kelly-Atkinson 
Constr. Co., 240 Ill. 416, 88 NE 982. 

Md.—Baltimore, ete, Turnp. Co. v. 
Cassell, 66 Md. 419, 7 A 805, 59 
AmR 175. 

N. Y.—Brink v. Hanover F. Ins. 
Co., £0 N. Y. 108; Haggerty v, Brook- 
Tyne CLeYge ROTC Ev.) (COs, eh NA AY: 
624. 

Pa.—Kehler v. Schwenk, 151 Pa. 
505, 25 A 130, 31 AmSR 777. 

[al Not an “expert.”— —Such 
witness is not testifying as an 


Vv. 


a 
“ex- 


pert.” Baltimore, etc., Turnp. Co. y. 
Cassell, 66 Md. 419, 7 A 805, 59 
AmR 175. 

94. O’Neil v. Dry Dock, ete. R. 


Co., 129 N. Y. 125, 29 NE 84, 26 Am 


R. Co., 101 Cal. 585, 36 P- 


[22 C.J.) 1623 


p. Probability. A witness, after stat- 
ing the facts which are relevant as a basis of his 
inference and showing adequate familiarity with 
the subject,°> may state the effect of these and 
other facts observed by him upon the probability 
of the occurrence of a definite event %® or result, 
or what would probably happen upon the applica- 
tion of a specified natural force.? 

[§ 715] q. Resemblance—(1) In General. Re- 


identity,* presents such necessity 


for coordinating the impressions caused by many, 
and often minute and subtie, phenomena as to 
require that a witness be permitted to state his in- 
Accordingly, a witness may be permitted 


SR 512 (within what distance a driv- 
er could stop a truck). 
95. Everett v, State, 62 Ga. 65. 
96. Independence Coffee, etc., Co. 
v. Kalkman, 61 Colo. 98, 156 P 135s 
Munger v. Waterloo, 83 Towa 559, 49 
NW 1028; Nosler vy. Chicago, ete., ER 


Conv 73 lowa 268, 34 NW 850; St. 
Louis, etc., R. Co. v. Gunter, 44 "Tex, 
Civ. A. 480, 99 SW 152. 

97. Holmes y. State, 100 Ala. 380, 


14 S 864; State v. Punshon, 133 Mo. 
44, 34 SW 25; Hardin v. State, 40 
Tex. Cr. 208, 49 SW 607. 


98. Cole v. Bean, 1 Ariz. 377, 25 
P 538. 
{a] Technical inference.—A prob- 


ability of sequence in a matter of a 
technical nature, as the future of a 
wound, cannot be stated by an ob- 
server not specially skilled. State 
v. Cross, 68 Iowa 180, 26 NW 62. 
99. Ala.—Seals v. Edmondson, 71 
Ala. 509. 
Ga.—Travelers’ Ins. Co. 
pard, 85 Ga. 751, 12 SE 18. 
Ill. Casey v. Sawyer Biscuit. Co., 


163. Ill. A. 145, 
Tex.—Postal Tel.-Cable Co. v. S. 
(Civ. A.) 126 


A. Pace Grocery Co., 
SW 1172. 

Vt.—Ide v. Boston, etc., R: Co.,, 83 
Vt. 66, 74 A 401. 

{a] The testimony may relate to: 
(1) The burning of cotton and ex- 
tinguishment of a fire. Seals v. Hd- 
mondson, 71 Ala. 509. (2) The re- 
covery of the body of a person who 
wis drowned. Travelers’ Ins, Co. v. 
Sheppard, 85 Ga. 751, 12 SE 18. 

1. Ala.—Louisville, ete., R. Co. v. 
Sandlin, 125 Ala. 585, 28 S 40. 

K y.—Georgetown Ver Grote, e138 6e icy. 
662, 124 SW 888. 

Mich.—Lehigh v. Standard Tie Co., 
149 Mich. 102, 112 NW 481. 

Mo.—Taylor v. Metropolitan St. R. 
Co., 256 Mo. 191, 165 SW 327; Lind- 
say v. Kansas City, 195 Mo. 166, 93 
SW 2738; Mayes v. Metropolitan St. 
R. Co., 121 Mo. A. 614, 9% SW 612. 

S. C.—Roberts v. Virginia-Carolina 
Chemical Co., 84 S. C. 283, 66 SE 298. 

Tex.—Galveston, ete, R. Co. v. 
Grenig, (Civ. A.) 142 SW 135. 

2.6 »Brameiv.i Us Sy 168 °U: £Si5532; 
18 SCt 188, 42 L. ed. 568;. Chicago, 
ete., R.. Cos 'v. sfruitt68 2 Lbs As aiioe 
Vohs v. A. E. Shorthill Co., 124 lowa 
471, 100 NW 495; Crowell v. State, 
56 Tex. Cr. 480, 120 SW 897. 

{a] The testimony may relate to: 
(1) The effect of wind. Chicago, etce., 
Re iCo:s (Ve Eraitt; 689 TiS eA 7655 @) 
Cutting steel with a cold chisel. 
Vohs v. A. E. Shorthill Co., 124 Iowa 
471, 100 SW 495. (8) Being spattered 
with blood from certain blows de- 
livered at a person standing at a 
given distance and in a definite rela- 
tive postion. Bram v. U. S., 168 U. 
S. 532, 18 SCt 183, 42 L. ed. 568, 

8. See supra § 693. 

4 U. S.—Hostetter Co. 
lagher Stores, 142 Fed. 208. 


v. Shep- 


v. Gal- 


Ga.—Wilson v. Barnard, 10 Ga. A. 
98, 72 SE 948. 

Tl. —Peo. v. Jennings, 252 Ill. 534, 
96 NE 1077, 43 LRANS 1206. 

Iowa.—State  v. Whitbeck, 145 


Iowa 29, 123 NW 982. 
Kan.—Huber Mfg. Co. v. Claudel, 
71 Kan. 441, 80 P 960. 
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to state the. resemblance between a person and his 
or her photograph® or bust,® or between a local- 
In all cases the 
witness should accompany his inference with a de- 
tailed statement of the facts observed by him so 
far as practicable;® and show suitable opportunities 
for observation and that they have been utilized.® 


ity and a photograph thereof.‘ 


The evidence is excluded where 


things whose resemblance is relevant are before 
the jury,’® or where it is possible to give a de- 
seription sufficient to enable the jury to draw 
The statement is limited 
to the witness’ inference as to resemblance; he 
cannot state his inference as to an ultimate fact 
It has been ¢on- 
sidered that the witness should not be allowed to 
state whether one track mark resembles another 
with sufficient closeness to deceive a person of 
ordinary intelligence,!* although such evidence has 
been admitted, apparently without objection.# 


their own inference. 


based on such resemblance.!2 


Mass.—Com. v. Dorsey, 103 Mass. 


412. ’ : 

Oh.—State vy. Ehinger, 67 Oh. St. 
51, 65 NE 148. 

Tex.—Crumes v. State, 28 Tex. A. 
516, 13 SW 868, 19 AmSR 853. 

Utah.—Peo. v. Thiede, 11 Utah 241, 
39eP 837--faft 159 Us S: 510, 16° SCt 
62, 40 L. ed. 237]. i 

Eng.—Abbey v. Lill, 5 Bing. 299, 
15 ECL 591, 130 Reprint 1076. 

[a] The testimony may relate to: 
(1) Documents. Wilson ’v. Barnard, 
10 Ga. A. 98, 72 SE 943 (blank copy 
and executed note); Huger Mfg. Co. 
v. Claudel, 71 Kan. 441, 80 P 960 
(typewritten letter). (2) Finger 
prints. Peo. v. Jennings, 252 Ill. 534, 
96 NE 1077, 43 LRANS 1206. (3) 
Hair. Com. v. Dorsey, 103 Mass. 412 
(resembled that of deceased); 
Crumes v. State, 28 Tex. A. 516, 13 
SW 868, 19 AmSR 853 (resembled 
that of defendant’s horse). (4) 
Oleomargerine and butter. State v. 
Bhinger, 67 Oh. St. 51, 65 NE 148. 
(5) Postmarks. Abbey v. Lill, 5 
Bing. 299, 15 ECL 591, 130 Reprint 
1076. (6) Stains. Peo. v.- Thiede, 
11 Utah 241, 39 P2837 -faff 159’ U.S. 
510, 16 SCt 62, 40 L. ed. 237]. 

{b] A scientific observer may be 
asked as to a matter which might 
have been covered by an unskilled 
witness. State v. Ehinger, 67 Oh. 
St. 51, 65 NE 148. 

5. Barnes v. Ingalls, 39 Ala. 193. 

[a] Any one who has taken photo- 
graphs may state whether certain 
pictures are good likenesses. Barnes 
v. Ingalls, 39 Ala. 193. 

6. Schwartz v. Wood, 67 Hun 648, 
21 NYS\1053. 

7. Hebbe v. Maple Creek, 121 
Wis. 668, 99 NW 442 (witness fa- 
miliar with locality may state wheth- 
er photograph thereof is correct). 

8. Morse v. State, 6 Conn. 9 

9. See supra § 605. 

10. Filer v. Smith, 96 Mich. 347, 
55 NW 999, 35 AmSR 603 (resem- 
blance between plaintiff and a cer- 
tain photograph). 

11. Lyman y. Boston, 164 Mass. 
99, 41 NE 127 (‘topographical re- 
semblance” between different lands). 

12. Busby v. State, 77 Ala. 66; 
Wolf v. Gall, 176 Cal. 787, 169 P 
1017. 

[a] Thus a witness cannot state: 
(1) Whether a certain instrument 
was typewritten by a particular per- 
son. Wolf v. Gall, 176 Cal. 787, 169 
P1017. (2) Whether a person’s shoe, 
in the condition in which it was, 
“would have made a track” such as 
was seen on a field. Busby v. State, 
77 Ala. 66. 

13. Radam vy. Capital Microbe De- 
stroyer Co., 81 Tex. 122, 16 SW 990, 
26 AmSR 783. 

14. McLean v. Fleming, 96 U. S. 


EVIDENCE 


[§ 716] (2) 


the persons or 


is received.18 
[§ 717] 
General. 


245, 24 L. ed. 828; Williams v. 
Brooks, 50 Conn. 278, 47 AmR 642. 

15. Shorten v. Judd, 56 Kan. 43, 
42 P 337, 54 AmSR 587; Jones v. 
ecee 45 Md. 144. See also Bastards 

125. 

[a] Reason for rule.—‘“We all 
know that nothing is more notional 
in the great majority of cases. What 
is taken as a resemblance by one is 
not perceived by another, with equal 
knowledge of the parties between 
whom the resemblance is supposed 
to exist. Where the parties are be- 
fore the jury, and the latter can 
make the comparison for themselves, 
whatever resemblance is discovered 
may be a circumstance, in connection 
with others, to be considered. But to 
allow third persons to testify as to 
their notions of the resemblance sup- 
posed to exist between parties, 
would be allowing that to be given 
as evidence upon which no rational 
conclusion could be based, but which 
might readily serve to mislead the 


jury.” Jones v. Jones, 45 Md. 144, 
152." 
16. Hanley v. Gandy, 28 Tex. 211, 


91 AmD 315; Redford v. Peggy, 6 
Rand (27 Va.) 316. 

17.. Smith v. Fenner, 22 F. Cas. 
No. 13,046, 1 Gall. 170; Karr v. State, 
106° Ala: Deby &S.. 328i Josephs: (v: 
Briant, 115 Ark. 538, 172 SW 1002, 
AnnCas1916E 741; Redford v. Peggy, 
6 Rand. (27 Va.) 316. 

18. Cal.—Richmond Dredging Co. 
vr ‘Atchison; ‘ete. RitCo.,"3L Cals A 
899, 160 P 862. 

Ga.—Finch v. Hayes, 147 Ga. 147, 
93 SE 89; Hawkins v. Citizens’ Bank, 
ete., Co., 18 Ga. A. 263, 89 SE 450. 

Ind.——MeDonald v. McDonald, 142 
Ind: 55,5 41 NEL 336. 

Kan.—Baird v. Shaffer, 101 Kan. 
585, 168) P 836. 

Mass.—Stone v. Hubbard, 7 Cush. 


595. 

Mich.—Stretch v. Stretch, 191 
Mich. 416, 158 NW 185; Kux v. Cen- 
tral Michigan Sav. Bank, 93 Mich. 


511, 53 NW 828. 

N. J.—Gordon’s Case, 50 N. J. Eq. 
397, 26 A 268 [aff 52 N. J. Eq. 317, 
30 A 19]. 

N. Y.—Sheldon v. Benham, 4 Hill 
129, 40 AmD 271. 

N. C.—Morgan v. Royal Fraternal 
Assoc., 170 N. C. 75, 86 SE 975. 


R. I.—Kinney v. Flynn, 2 R. I. 
319, 326. 

Tex.—Dolan v. Meehan, (Civ. A.) 
80 SW 99. 


Vt.—In re Barron, 105 A 255. 

Eng.—Norman v. Morrell, 4 Ves. 
Jr. 769, 31 Reprint 398. 

‘®Wvery man’s hand-writing has a 
definite and distinct character, so 
much so that those familiar with it 
are. at all times, able to distinguish 
it from all others. It is this knowl- 


(b) Qualifications of Witness—aa. 
It must be proved that the witness is 
acquainted with the handwriting of the supposed 
writer of the document in question,!® and proof of 
this fact is sufficient to warrant reception of his 


[§§ 715-717 


On a question as to paternity, inferences of wit- 
nesses as to resemblance between a child and his 
alleged father are usually rejected.15 


Handwriting—(a) In General. 


While proof that a writing was made by a par- 
ticular person may be by the testimony of a wit- 
ness who actually saw such person write it,'® or 
by showing that peculiarities of spelling, style, 
etc., in the writing were characteristic of the sup- 
posed writer,!?7 such evidence is, in a very large 
number of cases, not available, aud therefore the 
inference of persons who are acquainted with the 
handwriting of the person alleged to have made 
the writing in question, as to whether he did so, 


In 


edge of hand-writing which forms 
the basis of reliable testimony on 
this subject. The witness should 
have an exampler in his mind, so that 
upon the presentation of a signa- 
ture he can say that it corresponds 
or not with that in his own mind, 


which, the theory of the law sup- 
poses, every witness to have.” Kin- 
ney v. Flynn, supra. 

“Handwriting is always in some 


degree the reflex of the nervous or- 
ganization of the writer, which, in- 
dependently of his will and uncon- 
sciously, causes him to stamp his 
individuality in his writing.” Gor- 
don’s Case, 50 N. J. Eq. 397, 422, 26 
“copy Eaté S20 NM T2 Hqe 317, 680 7A. 

{a]| Authority of officer of cor- 
poration.—A witness, on being shown 
a writing purporting to be signed 
by an officer of a corporation, may 
state whether the signature is that 
of such officer, over the objection 
that it has not been shown that he 
was authorized to execute the instru- 
ment, proof of his authority not be- 
ing necessary before proof of the 
genuineness of his signature. Coney 
Island, etc., Race Co. v. Boyton, 87 
App. Div. 251, 84 NYS 347. 

{b] Mere marks (1) do not bear 
sufficient evidence of individuality 
to admit evidence as to resemblance 
or genuineness. In re Caffrey, 159 
NYS 99 [aff 174 App. Div. 398, 161 
NYS 277]; In re Corcoran, 14 App. 
Div.’ 129, 129 \NYS 165; (2) “Al- 
though in some very extraordinary 
instances, the mark of an illiterate 
person may become so well known, 
as to be susceptible of proof, like 
hand-writing, yet, generally, a mark, 
a mere cross, cannot be identified.” 
ae Vv. Hampton; <33° N:v@) 67. 


19. Ala.—Richardson v. Stringfel- 
low, 100 Ala. 416, 14 S 283. 

Fla.—Wooldridge v. State, 49 Fla. 
137, 38 S 38. 

Ga.—Bruce v. Crews, 39 Ga. 544, 
99 AmD 467. 

Ill.—Putnam v. Wadley, 40 Wl. 346; 
Pate v. Pec., 8 Ill. 644. 
Ky.—Carmical v. Carmical, 104 
SW 1037, °32): Kyi 171. 

See fallen re Lord,-106 Me. 51, 75 A 

Mass.—Noyes v. Noyes, 224 Mass. 
125, 112 NE 850; Brigham y. Peters, 
1 Gray 139. 

101 Nebr. 


Nebr.—In_ re -O’Connor, 
617, 164 NW 570. 
io Y.—Boyle v. Colman, 13 Barb. 
N. C.—Arndt v. Jefferson Standard 
L. Ins. Co., 176 N. C. 652/97 SE 631; 
Rangeley _v. Harris, 165 N. C. 358, 
362, 81 SE 346 [cit Cyc]. 
Pa.—Fullam v. Rose, 181 Pa. 138, 
37 A 197; Porter v. Wilson, 13 Pa. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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testimony,*° although he is not skilled in matters 
of handwriting,?1 such lack of skill going merely 
to the weight of his testimony.*? 


knowledge 
ficient to 
knowledge 
sertion of such a claim.?4 


witness incompetent.?® 


tion or in study of the subject 


relative weight of the opinions of different wit- 


641; Slaymaker vy. Wilson, 1 Penr. & 
W. 216. 


SeGe 350. Cs 
190, 11 SE 686. 
bee ial us v. State, 3 Humphr. 
Tex. Sartor v. Bolinger, 59 Tex. 


411; Mapes v. Leal, 27 Tex. 345; Haun 
v. State, 138 Tex. A. 383, 44 AmR 706. 

Vt.—Guyette v. Bolton, 46 Vt. 228. 

fa] An intelligent acquaintance 
with the handwriting must be shown 
as a preliminary to receiving the evi- 
dence. Nelms v. State, 91 Ala. 97, 9 
S 193; Carmical v. Carmical, 104 SW 
1037, 32 KyL 171; Peo. v. Corey, 148 
N. Y. 476, 42 NE 1066; Allen v. State, 
3 Humphr. (Tenn.) 367. 

[b] Presumptions.—A person is 
not presumed to be acquainted with 
the signature of his father. Farrell v. 
Manhattan R. Co., 83 App. Div. 393, 
82 NYS 334 [aff 178 N. Y. 596 mem, 
70 NE 1098 mem]. 

[c] Mode of questioning.—“A wit- 
ness ought first to be asked if he is 
acquainted with the handwriting of 
the party. If he answers in the 
affirmative, he is then to be asked, 
how he obtained the knowledge.” 
Pate v. Peo., 8 Ill. 644, 661. 

{d] 
ness should be able to state that he 
‘knows or would recognize’ the 
handwriting of the person in ques- 


tion. Wimbish v. State, 89 Ga. 294, 
15 SE 325. 
[e] Knowledge not shown.—(1) 


An attorney at law is not a witness 
“acquainted” with another’s hand- 
writing where he cannot say defi- 
nitely that he had ever seen such 
person write his name, and where he 
cannot say definitely that letters he 
received from the party were replies 
to letters which he sent to him, or 
that they related to the business in 
which he was acting as attorney, or 
that their contents were such as to 
enable him to form an opinion as 
to their genuineness, or that the legal 
papers drawn by the witness were 
afterward seen by him with what 
purported to be the client’s signa- 
ture upon them, or whether the 
papers were put into the hands of 
the client by the witness, or whether 
the client placed them in the hands 
of the witness after they were 
signed, or when and under what cir- 
cumstances the witness saw them. 
Berkley v. Maurer, 41 Pa. Super. 171. 
(2) <A cashier of a bank who has 
never seen a depositor write his name 
is not a witness “acquainted” with 
the handwriting of the depositor 
merely because he naid four checks 
of the depositor, which checks were 
retained by the bank, and their genu- 
ineness never impliedly acknowl- 
elged by the depositor acquiescing in 
the action of the bank concerning 
ee Berkley v. Maurer, supra. 
Ue Si—U) Si. vo Ortiz176 U. S. 

420" 20 SCt 466. 44 L. ed. 529; Rogers 
v. Ritter, 12 Wall. 317, 20 L. ed. 417. 

Ala.—Griffin v. Working Woman's 
Home Assoc., 151 Ala. 597, 44 S 605; 
McCaskle v. Amarine, 12 Ala. 17. 

Cal.—In re Marchall, 126 Cal. 95, 
58 P 449. 

Colo.—Hinchman vy. Keener, 5 Colo. 
A. 300, 38 P 611. 

Del.—State v. Barrett, 21 Del. 147, 


[22 C.J.—38] 


of the handwriting is prima facie suf- 
show qualification,?8 but the fact of 
may appear otherwise than by the as- 
It has been held, how- 
ever, that a disclaimer of knowledge renders the. 
Qualification acquired in 
any proper way,’ renders the witness competent, 
although differences in opportunities for observa- 


Form of statement.—The wit- | 


EVIDENCE 


nesses.?* 


A elaim to 


nation.?9 


may affect the 


59 A 45. 

Ga.—Royce v. Gazan, 76 Ga. 79; 
Bruce v. Crews, 39 Ga. 544, 99 AmD 
467 [quot Code (1882) § 3830]. 


Ind.—Morell v. Morell, 157 Ind. 
179, 60 NE 1092. 
Towa.—In re Chismore, 166 Iowa 


217, 147 NW 297. 

Kan.—Ort v. Fowler, 31 Kan. 478, 
2 P) 580, 47 AmR 501: 

Mo.—Monumental Bronze Co. v. 
Doty, 99) Mos A. 1955-73. SW 234, 78 
SW 850. 

Nebr.—Omaha First Nat. Bank y. 
Lierman, 5 Nebr. 247. 

N. Y.—Peo. v. Molineux, 168 N. Y. 
264, 61 NE 286, 62 LRA 193; Robin- 
son Cons. Min. Co. v. Craig, 4 NYSt 
478. 

N. C.—State v. Allen, 8 N. C. 6, 9 
AmD 616. 

R. I.—Kinney v. Flynn, 2 R. I. 
The) 

S. C.—State v. Stalmaker, 4S. C. L. 
ale 

Vt.—Redding v. Redding, 69 Vt. 
500, 38 A 230. 

Wash.—Poncin y. Furth, 15 Wash. 
201, 46> P 241. 

Eng.—Eagleton v. Kingston, 8 Ves. 
Jr. 438, 32 Reprint 425. 

21. Ala.—Griffin ae Working 
Woman’s Home Assoc., 151 Ala. 597, 
44 S 605; Ware v. Burch, 148 Ala. 
529, 42 S 562, 12 AnnCas 669; Moon 
v. Crowder, 72 Ala. 79; Southern R. 
Cow v.-Cortner, "3" Atay AS 400; "53_S 
84. 

Ga.—Finch v. Hayes, 147 Ga. 147, 
93 SE 89; Brown v. McBride, 129 Ga. 
92, 58 SE 702. 

Tll.— Green v. Jennings, 184 Ill. A. 
340. 

Iowa.—Frank v. Berry, 
233, 103 NW 358. 

Ky.—Kendall v. Collier, 97 Ky. 446, 
30 SW 1002, 17 KyL 337. 

Mass.—Noyes v. Noyes, 224 Mass. 
125, 112 NE 850. 

Mich.—Jewett v. Bryant, 159 Mich. 
345, 123 NW 1097. 

N. Y.—Matthews v. Hill, 165 App. 
DivweGi2, pod INAS et Or: 

N. C.—Tilghman v. Seaboard Air 
Mine eRe -Con 167 Ne. C2 1637 883) SSE 
315, 1090 [rev on other grounds 237 
Wie eS 4998 Sb SCte 6552" 00) ine? ed. 
1069]; Martin v. Knight, 147° N: C. 
564, 61 SE 447. 

Pa.—Berkley v. Maurer, 34 Pa. 
Super. 363. 

Porto Rico.—Houston Packing Co. 
v. Pagan, 20 Porto Rico 233. 

S. C.—Richland County v. Ameri- 
can Surety Co., 92 S. C. 329, 75 SE 


128 Iowa 


549. 

Tex.—Robertson Vv. Talmadge, 
(Civ. A.) 174 SW 627; Williams v. 
Deen, “5 Tex: Civa’ Ac” 575," 24- Sw 
536. 

Wash.—O’Brien v. McKelvey, 59 


Wash. 115, 109 P 387. 
W. Va.—Parkersburg Nat. Bank v. 


Hannaman, 63 W. Va. 358, 60 SE 
242. 
22. Frank v. Berry, 128 Iowa 223, 


103 NW 358. 
23. U. S—Goodhue v. Bartlett, 10 
F. Cas. No. 5,538, 5 McLean 186. 


v. Montgomery 

Bank, 11 Ala. 855. 
Ga.—Gress Lumber Co. v. Georgia 
Pine Shingle Co., 120 Ga. 751, 48 
SE 115; Hughes v. Hughes, 72 Ga. 
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Illiteracy of the witness, although it nee- 
essarily affects the weight of his testimony, does not 
render him incompetent.?8 
ness’ knowledge may be developed on cross-exami- 
Where it is claimed that a document 
is forged, a witness acquainted with the handwrit- 
ing of the alleged forger may testify that it is in 
his writing,*® although he is not also acquainted 
with the handwriting of the person whose instru- 
ment it purports to be.*! 

[§ 718] bb. Seeing Person Write. A witness 
whose knowledge as to the handwriting of a per- 
son is derived from having seen such person write,?? 


The basis of the wit- 


173; Bessman vy. Girardey, 66 Ga. 18; 
Bruce v. Crews, 39 Ga. 544, 99 AmD 


467. 
WiuA Le Vv. NELOO SOM, eco yelling poe 
lowa.—Egan v. Murray, 80 Iowa 
180, 45 NW 568. 
Kan.—Artnur VV. Arthur, SSSiosane 
6 ON nS 74 
Mich.—Carr v. Carr, 138 Mich. 396, 
101 NW 550. 


sen Y.—Stevens v. Seibold, 5 NYSt 
aN. C.—Barwick v. Wood, 48 N. CG 
Oh.—McCracken v. West, 17 Oh. 16. 


ft ae ae v. Gould, 8 Watts 
Ss. C:—_ Stoddard! v, (Hill Sse Sia, 


385, 17 SE 138; Pradiere v. Combe, 
BS. OMT Asians. Clits? 626: 

24. Riggs v. Powell, 46 Ill. A. 75 
[aff 142 Ill. 453, 32 NE 482]. 

25. Morris v. Southern Shoe Co., 
44 Tex. Civ. A. 488, 99 SW 178. 

{a] An express disclaimer of an 
opinion is ground: for rejecting the 
evidence. In re Diggins, 68 Vt. 198, 
34 A 696. 

26. See infra §§ 27-29, 

27. Green v. Terwilliger, 56 Fed. 
384 [aff 61 Fed. 423, 9 CCA 565); 
In re Thomas, 155 Cal. 43'S 5 Oe 
798; Frank v. Berry, 128 Iowa 223, 
103 NW 358. 

[a] An instruction that, where the 
question is one of similarity of writ- 
ings, an ordinary individual can ar- 
rive at a conclusion as correct as 
that of the opinion of the most 
skilled expert in handwriting is 
properly refused. In re Thomas, 155 
Cal. 488, 101 P 798. 

[b] The weight and value of posi- 
tive testimony of a party’s handwrit- 
ing depends upon the frequency with 
which- the witnesses have had oc- 
casion carefully to observe the hand- 
writing, and how recent their oppor- 
tunities of noticing the handwriting 
hive been, and whether or not the 
the witnesses have any interest in 
establishing the genuineness of the 
signatures in dispute. Green vy. 
a ee 56 Fed. 384 [aff 61 Fed. 

28. U.S. v. Gleason, 37 Fed. 331; 
Foye v. Patch, 132 Mass. 105. 

29. Goodhue v. Bartlett, 10 F. 
Cas. No. 5,538, 5 Mclean‘ 186; 
Hinchman v. Keener, 5 Colo. A. 300, 
38 P 611; Moody v. Rowell, 17 Pick. 
(Mass.) 490, 28 AmD 3817. 


[a] Circumstances not disqualify- 
ing.—Where a witness called to 
prove defendant’s signature on a 


note, testified that he knew defend- 
ant, had seen him write his signa- 
ture and knew his signature, and 
on cross-examination testified that 
he had a note against the defendant 
which the latter denied making, the 
facts developed on cross-examination 
did not make the witness incompe- 
tent to testify, but only affected his 
credibility. Richardson vy. Johns, 188 


TIM Awe2 3:48 
80. Brown v. Hall, 85 Va. 146, 7 
85 Va. 146, 7 


SE 182. 
Brown v. Hall, 
$2. U. S.—U. S. v. Oritz,176.U.)S. 
422, “20 Sct 466, 44 L. ed. 529. 
Ala.—Moon v. Crowder, 72 Ala. 79: 
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may state an inference, formed from the stand- 
in his mind,%% 
or not a particular document was written by 


ard thus created 


Southern R. Co. v. Cortner, 3 Ala. A. 
400, 58 S 84. 

Ark.—Miller vy. Jones, 32 Ark. 337. 

Cal.—Yan Cott v. Frank, 30. ‘Cal. 
A. 450, 258 P 505;' Castor) v. Bern- 
stein, 2 Cal. A. 703, 84 P 244. 

Colo.—Salazar v. Taylor, 18 Colo. 
638; 33 P2369. 

Conn. —Lyon v. Lyman, 9 Conn. 55. 

Del.—State v. Barrett, 21 Del. 147, 
59 A 45. 

Fla.—Hopkins v. State, 52 Fla. 39, 
42 S 52; Pittman v. State, 51 Fla. 94, 
41S 385, 8 LRANS 509. 

Ga. —Gress Lumber Co. v. Georgia 
Pine Shingle Co., 120 Ga. 751, 48 SE 
115; Shaw v. Chiles, 9 Ga. A. 460, 71 
SE 745. 

Tll—Stitzel v. Miller, 250 Ill. 72, 
95 NE 53, 34 LRANS 1004, AnnCas 
1912B 412; Nagle v. Schnadt, 239 Ill. 
595, 88 NE 178; Riggs v. Powell, 142 
Ill. 453, 32 NE 482; Long v. Little, 
119 Ill. 600, 8 NE 194; Richardson v. 
Johns, 18 Ill. A. 234; Kelly v. Fallon, 
108 Ill. A, 108. 

Ind.—Morell v. Morell, 157 Ind. 179, 
60 NE 1092; Clark v. Wyatt, 15 Ind. 
271, 77 AmD 90; Haynes vy. Thomas, 
ieeind. 38. 

Iowa.—Frank v. Berry, 128 Iowa 
223, 103 NW 358. 

Ky.—Yelton v. Black, 82 SW 634, 
26 KyL 885; Kendall v. Collier, 97 
Ky. 446, 30 Sw 1002, 17 KyL 337. 

La.—Morvant’s Suce., 45 La. Ann. 
207, 12 S 349; Nix v. Conrad, 2 Ban AL 
(Orleans) 51. 

Me.—Williams v. Williams, 109 Me. 
537, 85 A 43; Hopkins v. Megquire, 
35 Me. 78; Page v. Homans, 14 Me. 
478. 

Md.—Smith v. Walton, 8 Gill 58. 

Mass.—Com. y. Hall, 164 Mass. 
152, 41 NE 133. 

Mo.—State v. Olds, 217 Mo. 305, 
116 SW 1080; State v. Stair, 87 Mo. 
268, 56 AmR 449; Lachance v. Loeb- 
lein, 15 Mo. A. 460. 

Nebr.—In re O’Connor, 101 Nebr. 
617, 164 NW 570. 

N. H.—Burnham v. Ayer, 36 N. H. 
182; Bowman v. Sanborn, 25 N.. H. 
87; "Hoitt v. Moulton, 21 N. H. 586. 

N. J.—Wilson v. Clear, S5mN. deplu: 
474, 89 A 1031; Cook v. Smith, 30 
Ne wo 8 

N. Y.—Magee v. Osborn, 32 N. Y. 
669; Matthews v. Hill, 165 App. Div. 
672, 151 NYS 101; Root v. Strang, 
77 Hun 14, 28 NYS 273; Dunklin v. 
Riegelmann, 155 NYS 561; Tarnofker 
v. Grissler, 108 NYS 696; Matter of 
Allemann, 5 NYS 196, 1 Conn. Surr. 
441: Titford v. Knott; 2 Johns. Cas. 
21, 

N. C.—Nicholson v. Eureka Lum- 


ber Co., 156 N. C. 59, 72 SE 86, 36 
LRANS 162; Ratliff v. Ratliff, 131 
N. C. 425, 42 SE 887; State v. Gay, 
94 N. C. 814. 


N. D.—Terr. v. O’Hare, 1 N. D. 
30, 44 NW 1008. 

Or.—State v. Branton, 49 Or. 86, 
87 _ P 5385. 

Pa.—Wilson v. Van Leer, 127 Pa. 
371, 17 A 1097, 14 AmSR 854; Travis 
v. Brown, 438 Pa. 9, 82 AmD_ 540; 
Power v. Frick, 2 Grant 305; Berk- 
ley v. Maurer, 34 Pa. Super. 363; 
Swope v. Donnelly, 7 Pa. Dist. 448, 
21 Pa. Co. 167; Burchard v. Mark- 
Namie sue aon Loos 

R. I.—Kinney v. Flynn, 2 R. IL 
319. 

S. C.—Horry Dist. Poor Comrs. Vv. 
Hanion, 10. S.C. L.. 554. 

S. D.—Mississippi Lumber, etc., 
Co. v. Kelly, 19 S. D. 577, 104 NW 
265, 9 AnnCas 449; State v. Hall, 16 
S. D. 6, 91 NW 325, 65 LRA 151. 


Tex.—Hanley v. Gandy, 28 Tex. 
211, 91 AmD 315; Robertson v. Tal- 
madge, (Civ. A.) 174 SW 627; Miller 
v. Burgess, (Civ. A.) 136 SW 1174; 
Williams v. Deen, 5 Tex. Civ. A. 575, 
24 SW 536. 


EVIDENCE 


such person.** 


as to whether | although he 


Vt.—In re Diggins, 68 Vt. 198, 34 


A 696. 
Va.—Sharp v. Sharp, 2 Leigh (29 
Va.) 249. 


Wash.—Poncin v. Furth, 15 Wash. 
201, 46 P 241. 

Eng.—Eagleton v. Kingston, 8 Ves. 
Jr. 438, 32 Reprint 425; Garrells v. 
Alexander, 4 Esp. 37; Rex v. Hensey, 
1 Burr. 642, 97 Reprint 489. 

[a] “Zhe best testimony is that 
of witnesses who have seen the 
party, whose writing is in contro- 
versy, write, or have had access to 
or possession of his writings, so as 
to impress the character of the writ- 
ing upon the mind, and are en- 
abled to form an opinion by compar- 
ing the impression of the writing on 
their minds with that which may be 
submitted for their examination.’ 
Hanley v. Gandy, 28 Tex. 211, 213, 91 


AmD 315. To same effect Tarnofker 
v. Grissler, 108 NYS 696; Robson, v. 
Rocke, 2 Add. Eccl. 80. 


Lb] A witness’ belief that he has 
seen the person write and knows his 
handwriting qualifies him to express 
ans opinion. Fash y. Blake, 38 Ill. 

{c] The writing need not bs 
signed.—Rumph y. State, 91 Ga. 20, 
16 SE 104. 

[d] Insufficient showing. — 
statement of a witness that he ee 
never seen a person write before 
the fiappening of a particular con- 
tingency is not sufficient to warrant 
an inference that he has ever ‘seen 
the person write. Pate v. Peo., 8 
Ill. 644, 

33. Jll—Putnam v. Wadley, 40 
Ill. 346. 

La.—Morvant’s Succ., 45 La. Ann. 
207, 12-S 349. 

Md.—Smith v. Walton, 8 Gill 77. 

N. H.—Burnham y. Ayer, 36 N. H. 
182; Wiggin v. Plumer, 31 N. H. 251; 
Hoitt v. Moulton, 21 N. H. 586. 

N. Y.—Tarnofker vy. Grissler, 108 
NYS 696. 

AF, ae re Diggins, 68 Vt. 198, 34 A 

[a] The belief of the witness may 
be stated. Morvant’s Succ., 45 La. 
Ann, 207, 12 S 349; Smith v. Walton, 
8 Gill (Md.) 77; Hoitt v. Moulton, 
21 N. H. 586; Tarnofker v. Grissler, 
108 NYS 696. 

34. U.S.—Rinker y. U. S., 151 Fed. 
755, "81 CCA. 379, 

Ala.—Moon v. Crowder, 72 Ala. 79. 

Colo.—Salazar vy. Taylor, 18 Colo. 
538, 33 P 369. 

Ga.—Rumph v. State, 
16 SH 104. 

Ill.— Riggs v. Powell, 
32 NE 482; 
Ill. 346; 
9) Til. 85: 

La.—Morvant’s Succ., 45 La. Ann. 
207, 12 S 349; Bradford vy. Cooper, 1 
La. Ann. 325; Jewell v. Jewell, 1 
Rob. 316. 

elec Hokie v. Megquire, 35 Me. 


91 Ga. 20, 


142 Ill. 458, 
Putnam v. Wadley, 40 
Woodford vy. McClenahan, 


Md.—Edelen y. Gough, 8 Gill 87. 

Minn.—Berg v. Peterson, 49 Minn. 
420, 52 NW 37. 

Mo.—State v. Harvey, 131 Mo. 389, 
32 SW 1110. 

N. H.—Burnham vy. Ayer, 36 N. H. 
182; Rideout v. Newton, 17 N. H. 71. 
eae J.—West v. State, 22 N. J. L. 

N. Y.—Hammond vy. Varian, 54 


N. Y. 398; Jackson vy. Van Deusen, 
5 Johns. 144, 4 AmD 330. 

N. C.—Pope v. Askew, 23 N. C. 
16, 35 AmD 729, 

Oh.—Hess_ v. State, 5. Oh. 5; 22 
AmD 767; Burnham v. Ayer, 3 Oh. 


Dec. (Reprint) 327. 

Pa.—Wilson vy. Van Leer, 127 Pa. 
371, 17 A 1097, 14 AmSR 854; Slay- 
maker v. Wilson, 1 Penr. & W. 216. 

Tex.—Smith v. Caswell, 67 Tex. 567, 


saw 
a single ocecasion,*® 
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The witness may be qualified, 
the person write on only 
and then only his name,*® 


4 SW 848; Williams v. Deen, 5 Tex. 
Civ. A. 575, 24 SW 536. 

Va.—Pepper v. Barnett, 
(63 Va.) 405. 

Ont.—Gleeson v. Wallace, 4 U. C. 
Q. B. 245. 

Que.—Reid v. Warner, 17 D. T. B. 
C. 485. 

[a] “fhe testimony is not the 
highest and most satisfactory kind, 
but it was competent.” Karr v. 
State, 106 Ala. 1, 7, 17 S 328. 

[b] Specimens not produced.—li 
is not material that the witness is 
basing his evidence in large part 
upon specimens of handwriting not 


22 Gratt. 


produced. Bruyn v. Russell, 52 Hun 
17, 4 NYS 784. 
35. Uz. 


S.—U. S. v. Oritz, 176 U. S. 
422, 20 SCt 466, 44 L. ed. 529. 

Ala. —Hopper Vv. Ashley, 15 Ala. 457. 

I]]1.—Massey We Farmers’ Nat. 
Bank, 104 Ill. 327; Cross v. Peo., 47 
Ill, 152, 95 AmD 474; Woodford v. 
McClenahan, 9 Ill. 85. 

Iowa.—Frank y. Berry, 
223, 103 NW 358. 

Ky.—Bess v. Com., 118 Ky. 858, 82 
SW 576, 26 KyL 839. 

Md.—Edelen v. Gough, 8 Gill 87; 
Smith v. Walton, & Gill 58. 

Mee Se vy. Lothrop, 10 Cush. 

3. 

Nev.—State v. Burns, 27 Nev. 289, 
(AYP 82s 

N. H.—Burnham v. Ayer, 36 N. H. 
182; Bowman v. Sanborn, 25 N. H. 
87; Rideout v. Newton, 17 N. H. 71. 

N. Y.—Hammond y. Varian, 54 
Na Ye 398% 

Oh.—Brachmann y. Hall, 1 Disn. 
539, 12 Oh. Dec. (Reprint) 782. 

Pa.—Swope y. Donnelly, 7 Pa. Dist. 
448, 21 Pa. Co. 167. 

Pos C.—Means y. Means, 41 S. C. L. 

Tenn.—Demonbreun y. Walker, 4 
Baxt. 199. 

Utah.—State v. Freshwater, 30 
Utah 442, 447, 85 P 447, 116 AmSR 
853 [cit Cyc]. 

Vt.—In re Diggins, 68 Vts 198; 734 
A 696. 

Va.—Pepper v. Barnett, 22 Gratt. 
(63 Va.) 405. 

Eng.—Willman v. Worrall, 8 C. & 
P. 380, 34 HCL 791; Burr v. Harper, 
Holt N. P. 420,.3 ECL -168. 

“Tf a witness has any knowledge 
of the handwriting of the person in 
question, which has been derived 
from seeing him write, though it be 
but once, he may give his opinion as 
to the genuineness of the signature 
or writing in dispute.’ Burnham v. 
Ayer, 36 N. H. 182, 184. 

[a] Opportunity for observation. 
—The witness must have been near 
enough to see what was written. 
Hah eet v. Peters, 1 Gray (Mass.) 

36. U. S.—Rogers y., Ritter, 12 
Wall. 317,20 Te ed. 52u7, 

Ill.— Woodford v. McClenahan, 9 
The 852 

Iowa.—Frank y. Berry, 128 Iowa 
233, 103 NW 8358. 

Md.—Smith v. Walton, 8 Gill 77. 

Nebr.—Burgess v. Burgess, 44 
Nebr. 16, 62 NW 242. 

Nev.—State v. Burns, 27 Ney. 289, 
74 P 983. 

N. H.—Burnham y. Ayer, 36 N. H. 
ues Rideout v. Newton, 17 N. H. 


128 Iowa 


N. Y.—Hammond vy. 
N. Y. 398. 

Oh.—Brachmann vy. Hall, 1 Disn. 539. 
» Pa.—Broadrick v. Broadrick, 25 Pa. 
Super. 225. 

Tex.—Williams v. Deen, 5 Tex. Civ. 
A. 575, 24 SW 536. - 
a Ven re Diggins, 68 Vt. 198, 34 

Va.—Pepper vy. Barnett, 22 Gratt. 
(63 Va.) 405. 


Varian, 54 


Eng.—Burr v. Harper, Holt N. P. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 718-719] 


a mark," a cipher letter,?8 or the document in ques- 
But the weight of the witness’ 
is necessarily affected by the frequency of his op- 
The mere fact of hav- 
ing seen the person in question write is not, how- 
ever, sufficient, to qualify a witness who does not 
profess to have any knowledge of the writing of 


tion.®® 


portunities for observation.?° 


such person.*! 
[$ 719] ce. 


person in question write.*? 


420, 3 ECL 168; Lewis v. Sapio, M. & 
M. 39, 22 ECL 466 [repudiating Pow- 
ell v. Ford, 2 Stark. 164, 3 ECL 360]. 

[a] Although the writer deny his 
signature, the evidence is still com- 
petent. Burgess v. Burgess, 44 Nebr. 
16, 62 NW 242; Williams v. Deen, 5 
exer Civa Al 5 7b. 24" Sw 5386: 

[b] Where standards of compari- 
son were before the jury the opin- 
ion of a witness who had seen the 
person in question write his signa- 
ture “once perhaps” and who was not 
particularly familiar with such per- 
son’s signature was rejected. Noyes 
a Noyes, 224 Mass. 125, 112 NE 
8 


Strong v. Brewer, 17 Ala. 706. 


38. Com. v. Nefus, 135 Mass. 533.- 
< 39. Woodford v. McClenahan, 9 
ll. 8&. 

40. U. S.—Rogers . Ritter, 12 
Wiellerotisec0 yin. ea. 41. 


A: Ala.—Karr v. State, 106 2a ke es Genie i 
7 8 

Mass.—Keith y. Lothrop, 10 Cush. 
453. 

Mo.—Lachance y. Loeblein, 15 Mo. 
A. 460. 

N. C.—State v. Gay, 94 N. C. 814. 

Va.—Cody v. Conly, 27 Gratt. (68 
Va.) 313; Pepper v. Barnett, 22 Gratt. 
(63 Va.) 405. 

41. Pate v. Peo., 8 Ill. 644, 
(“He may have seen the party write, 
and still be unable to distinguish his 
handwriting”’’). 

42. Ala.—Venable vy. Venable, 165 
Ala 621.626 51.'S).833) [cit Cyci- 

Ill.—Kelly hae eatlOn, TOS) litem cA, 
108 

Mo. —Weber v. Strobel, 194 SW 272. 

N. Y.—-Titford v. Knott, 2 Johns. 
Cas. 211. 

N. C.—Morgan v. Royal Fraternal 
Assoc., 170 N. Cob 86 SH 5: 

Ss. C.— Turnipseed vy. Hawkins, 12 
Sh OF beri ee 

43. U. S—uU.S. v. Oritz, 176 U.S. 
422, 20 SCt 466, 44 L. ed. 529; Reid 
v. Hodgson, 20 Pr. Cas. No. 11,667, 1 
Cranch i€)(CO 491: 

Ala.—Venable v. Venable, 165 Ala. 
621, 51 S 83838; Griffin v. Working 
Woman’s Home Assoc., 151 Ala. 597, 
44 § 605; Campbell v. Woodstock Iron 
Coness. Ala. sok. 3aS 369; 

Colo.—Atlantic Ins. Co. v. Manning, 
3 Colo, 224. 

Del.—State v. Barrett, 21 Del. 147, 


59 A 45. 
D. C.—Tyler v. Mutual Dist. Mes- 
senger Co., 17 App. 85. 


Ga.—Pearson v. McDaniel, 62 Ga. 
100; Shaw v. Chiles, 9 Ga. A. 460, 71 
SE 745. 

lll.—Stitzel v. Miller, 250-Ill. 72, 
95 NE 53, 34 LRANS 14004, AnnCas 
1912B 412’. Riggs Vv. Powell, 142 Ill. 
453, 32 NE 482; Kelly v. Fallon, 108 
Ill. A. 108, 

Ind.—Morell vy. Morell, 157 Ind. 179, 
60 NE 1092; Clark v. Wyatt, 15 Ind. 
PAS st 7/ AmD 90. 

Kan.—Huber Mfg. Co. v. Claudel, 
71 Kan. 441, 80 P 960. 

La.—Morvant's Succ., 45 La. Ann. 
207, 12 S 349. 

Me.—Page v. Homans, 14 Me. 478. 

Md.—SsSmith y. Walton, 8 Gill 58. 

Mass.—Chaffee v. Taylor, 3 Allen 
598: Keith v. Lothrop, 10 Cush. 453; 
Russell v- Coffin, 8 Pick. 143. 

Mich.—Stretch vy. Stretch, 191 Mich. 
416, 158 NW 185; Empire Mfg. Co. 
v. Stuart, 46 Mich. 482, 9 NW 527. 


Receipt of Documents. 
essential that the witness should have seen the 
The ordinary witness 
is permitted to testify on the subject of a person’s 


661. 


EVIDENCE 


testimony 


[22C.J.] 627 


handwriting from a mental standard created by the 
receipt of letters or other documents from such 
person,** provided the genuineness of the docu- 
ments received by the witness is established,** by 
evidence other than that furnished by the doeu- 
ments themselves.*® 
equivalent action, on the point, 


An admission, asquiescence, or 
by the person 


whose handwriting is in question will be sufficient,*® 


It is not 


have been acted 
handwriting is 
Miss.—Southern Cone 
Thornton, 41 Miss. 

Mo.—Monumental Bronze Co. v. 
Doty, 99 Mo. A. 195, 73 SW 234, 78 
SW _ 850. 

Nebr.—Violet y. Rose, 39 Nebr. 660, 
58 Nebr. 216. 

N. J.—Hoisting Mach. Co. v. Goel- 


Express 
16. 


ler Iron Works, 84 N. J. L. 504, 87 
A381. 

N. Y.—Gross v. Sormani, 50 App. 
Div.) 531, -64.-NYS 3005.. Ditford., v. 
Knott, 2 Johns. Cas. 210. 

N. C.—Universal O15 Sete; (Cow Vv. 
Burney, 174 N. C. 382, 93 SE 912 


Nicholson v. Hureka Lumber Co., 156 
N. C. 59, 72 SE 86, 36 LRANS 162; 
McKonkey vy. Gaylord, 46 N. C. 94. 

Pa.—Clark v: Freeman, 25 Pa. 133; 
U. S. v. Simpson, 3 Penr. & W. 4387, 


24 AmD 331; Com. vy. Smith, 6 Serg. 
& R. 568; Berkley v. Maurer, 34 Pa. 
Super. 363. 

Tex.—Sartor y. Bolinger, 59 Tex. 
411. 

Wis.—Parker v. Amazon Ins. Co., 
34 Wis. 363. 

Eng.—Doe v. Suckermore, 5 A. & 


BE. 703, 31 ECL 791, 111 Reprint 1331; 
Murieta v. Wolfhagen, 2 C. & K. 744, 
61 ECL 743; Tharpe v. Cisburne, 2 
Cc. & P. 21, 12 ECL 428; Gould v. 
Jones, 1 W. Bl. 384, 96 Reprint 216. 
Can.—Alexander v. Vye, 16 Can. 
SuC2501; 
' Man.—Re Stanbro, 1 Man. 263. 
“The general rule on the subject 
of the proof of handwriting is well 
understood, and will be briefly stated. 
The proof is not to be made by the 
comparison of hands, but by the pro- 
duction of witnesses, who have ac- 
quired a knowledge of the general 
character of the handwriting of the 
party. The modes of acquiring this 
knowledge are, either by having seen 
him write, or by having seen letters 
or other documents which the party 
has, in the course of business, recog- 
nized or admitted to be his own. A 
witness who has thus become ac- 
quainted with the handwriting of the 


party, is allowed to examine the 
writing in question and declare his 
belief, founded on his’ previous 
knowledge, concerning its genuine- 
ness.” Pate v. Peo., 8 Ill. 644, 660. 
[a] Typewritten Mirnshies te is 


possible that a typewritten letter 
signed in the same manner may have 
about it such peculiarities as shall 
enable one who has received several 
such ‘letters, which he knows came 
from the one whose typewritten sig- 
nature is attached thereto, to identify 
such letter. Huber Mfg. Co. v. Clau- 
del, 71 Kan. 441, 80 P 960. 

[b] The manager of a bank who 
has handled commercial paper signed 
by the alleged makers of a note is 
a competent witness to give his opin- 
ion-as to the genuineness of the sig- 
natures to such note. Langley v. 
Joudrey, (N. S.) 13 DomLR 563, 13 
HastLR 135. 

44. Ga.—Bruce v. Crews, 39 Ga. 
544, 99 AmD 467, 

PT eee Bie | Vel sierey, ti oeeltase, 


N. Y.—Dunklin y. Riegelmann, 155 


NYS 561. 
tenn Tes v. State, 2 Tex. A. 
Ww. Va.—Flowers v. Fletcher, 40 


W. Va. 
[a] 


103, 20 SE. 870. 
Letters not all in same hand- 


and if the documents are of a business nature, it 
will as a rule be a sufficient acquiescence if they 


on as genuine by the person whose 
involved,** although the case is 


writing.—A witness whose knowl- 
edge of a person’s handwriting is de- 
rived solely from the receipt of let- 
ters purporting to have been written 
by him, but not all in the same hand- 
writing, is incompetent to testify as 
to such person’s handwriting. Flow- 
ers v. Fletcher, 40 W. Va. 103, 20 
SE 870. 

45. Doe v. Suckermore, 5 A. & BE. 


HOS! ISO; MSU Cris TOM} 111 Reprint 

eee? Reid v. Warner, sty @PION Paty 13h (Or 
46. Ala.—Gibson v. Trowbridge 

pypeyicure CO5, 96 yeAlat eb Tig dade 


Ill.—Putnam v. Wadley, 40 Ill. 346. 

N. _Y¥.—Coffey’s Case, 4 CityHall 
Rec 52. 

N. C.—Pope v. Askew, 23 N. C. 16, 
385 AmD 729. 

Pa.—Berkley v. Maurer, 41 Pa. Su- 
per. 171. 


ae gO Vv: .Conlys 027 Gratt. (68, 
Va.) 313 
Ww. Va—Flowers v. Fletcher, 40 


W. Va. 103, 20 SE: 870. 
[a] Payment of checks drawn by 
the person in question may be suffi- 


cient. Coffey’s Case, 4 CityHallRec 
(N. Y.) 52. 
[b] Acquiescence "may relate to 


‘the validity of the handwriting of 
a document already in possession of 
the witness. Woodford vy. McClena- 
han, 9 Ill. 85. 

[c] Letters not related to busi- 
ness.—Where letters received had no 
relation to a business transaction but 
consisted merely of friendly corre- 
spondence, some acknowledgment of 
handwriting on the part of the writer 
must be shown, independent of the 
receipt and contents of the letters. 
Flowers v. Fletcher, 40 W. Va. 103, 
20 SE 870. 

47. Del.—State v. Spence, 2 Del. 
LOSP TIS AS 


Ind.—Burdick v. Hunt, 43 Ind. 381. 

Mich.—Pinkham y. Cockell, 177 
Mich. 265, 43 NW 921. 

Minn.—Berg v. Peterson, 49 Minn. 
420, 52 NW 37. 
pare ei eal v. Belotti, 10 Mo. 

Nebr.—Violet v. Rose, 39 Nebr. 660, 
58 eae 216. 

Y.—tTaylor v. Orowninshteld 5 


NitLogobs 209. 
one C.—Gordon vy. Price, 32 N. C. 


[a] 


348. 
Ill.—Kelly v. Fallon, 
108 


This rule applies in cases of: 
(1) Accounts. State v. Spence, 2 
Del. 348. (2) Notes. Hammond v. 
Varian, 54 IN, =Y. >393's Johnson v. 
Daverne, 19 Johns. (N. Y.) 134, 10 
AmD” "198; " Gordon Gv. © Price,*°°32 
N. C. 385 (payment). (3) Receipts. 
Sprague v. Sprague, 80 Hun 285, 30 
NYS 162. 

[b] The mere use of office sta- 
tionery (1) is not in itself sufficient 
to entitle a letter presenting this ap- 
pearance to serve aS a standard in 
the witness’ mind. Talbott v. Hedge, 
Bind, “As poo oe UNE 788s bere sve 
Peterson, 49 Minn. 420, 52 NW_ 87. 
(2) Stationery is a sufficient iden- 
tification. Hmpire Mfg. Co. v. Stuart, 
46 Mich. 482, 9 NW 527. 

[c] Subsequent acknowledgment 
of documents previously sent satis- 
fies the rule. Robinson Consol. Min. 
Co. v. Craig, 4 NYS 478. 
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stronger where both parties act upon the documents 
constituting the standard.*® In the absence of some 
such indication of authenticity the mere receipt of 
writings is not evidence that they are in the hand- 
writing of the person from whom they come,*® nor 
does action by the receiver not shared by or commu- 
nicated to the person whose handwriting the docu- 
ment received purports to bear furnish the requisite 
proof.5° The operation of the foregoing~ ad- 
ministrative rules as to the qualification of wit- 
nesses in this connection is illustrated in the course 
of ordinary business correspondence.®! A _ letter 
which purports to come from a person in reply to 
a letter previously sent him, although from a differ- 
ent post office than the one to which the original 
letter was addressed,®? is regarded -as sufficiently 
acknowledged, by the person originally addressed as 
his genuine handwriting.®* But a person who has 
received a letter purporting to come from a cer- 
tain person and has answered it and has since re- 
ceived no reply to the answer is net competent to 
prove the handwriting of the person from whom the 
original letter purported to come.®4 It is not in- 
dispensable that the witness should be the indi- 
vidual to whom the letters received were addressed. 
The essential requisite is that the disputed writing 


48. U. S.—Three Thousand One|N. C. 94. 
Hundred and Nine Cases of Cham- Pa.—vU. S. v. 
prens, 23 F. Cas. No. 14,012, 1 Ben. | W. 437, 24 AmD 
41. 


Me.—Page v. Homans. 14 Me. 478. 
Md.—Smith vy. Walton, 8 Gill. 58. 


Mass.—Chaffee v. Taylor, 3 Allen |179, 9 


EVIDENCE 


SnDeon: 3 Penr. & 
uv UY 
panes Uliman v. Babcock, 63 Tex. 


Eng.—Harrington v. Fry, 
ECL 535, 130 Reprint 274, 1 
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should be tested by its resemblance to a document 
in the genuineness of which the alleged writer has 
acquiesced.®> Any person through whose hands the 
documents indorsed by the alleged writer as authen- 
tic have passed, as for instance a clerk, may 
testify,°® and the qualification has even been ex- 
tended to any person, although neither the re- 
ceiver of the documents nor associated in business 
with him, provided that he has seen such acknowl- 
edged documents, and thereby become familiar with 
the handwriting,®*. although there is authority for 
a refusal to extend the rule so far.°® An unskilled 
witness cannot testify from a standard created by 
the receipt of documents said by persons other 
than the alleged writer to be genuine ®® or by seeing 
documents which are partly genuine and partly 
forged.®° 

[$ 720] dd. Other Experience. While it has 
been said in general terms that an unskilled ob- 
server who has never seen the individual write or 
corresponded with him is not competent to testify 
as to his handwriting,®! such a rule is not invariably 
applied. On the contrary it is held that a witness 
who has, in the course of official business ®? or in 
any other way,°®* acquired by experience a knowl- 


61. Ala.—Gibson vy. Trowbridge 
Furniture Co., 96 Ala. 357, 11 S 365. 

Ga.—Gress Lumber Co. v. Georgia 
rire Shingle Co., 120 Ga. 751, 48 SE 

Ill.— Galesburg First Nat. Bank vy. 
Hovell, 24 Ill. A. 594. 


2 Bing. 


598. 

Minn.—Berg v. Peterson, 49 Minn. 
420, 52 NW 37. 

Miss.—Southern Express Co. v. 
Thornton, 41 Miss. 216. 

N. Y.—Dubois v. Baker, 30 N. Y. 
355; Rice: Cons. Min. Co. v. Craig, 
4 NYSt 478. 

Hae C.—Gordon v. Price, 32 N. C. 

Oh.—Burnham vy. Ayer, 3 Oh. Dec. 
(Reprint) 327. 

Va.—Hanriot v. Sherwood, 82 Va. 


I, 

[a] The rule applies in cases of: 
(1) Invoices. Three Thousand One 
Hundred and Nine Cases of Cham- 
pagne, 23 F. Cas. No. 14,012, 1 Ben. 
241. (2) Notes. Hammond vy. Va- 
rian, 54 N. Y. 398; Gordon v. Pricey 
82° Ni) C6 38d: (paid): (3) Orders. 
Hanriot v. Sherwood, 82 Va. 1; Cody 
v. Conly, 27 Gratt. (68 Va.) 313. ae 


49. Colo. 
Golo. 538, 33 P 368. 

Ind.—Talbott v. Hedge, 5 ind. A. 
555, 32 NE 788. 

N. H.—Cochran v. Butterfield, 18 
N. H. 115, 45 AmD 363. 


Pa.—Philadelphia, etc. R. Co. v. 
Hickman, 28 Pa. 318. 

Vt. — National Union Bank vv. 
Marsh, 46 Vt. 443. 


W. Va.—Flowers v. Fletcher, 40 
W. Va. 103, 20 SE 870. 

50. Nunes v. Perry, 113 Mass. 274; 
Cunningham v. Hudson River Bank, 
21 Wend. (N. Y.) 557; State v. Allen, 
8 N. C..6, 9 AmD 616. 

[a] The rule applies in case of 
bank notes signed by a person as 
president. State v. Allen, 8 N. C. 6, 


9 AmD 616. 

51. Page v. Homans, 14 Me. 478. 

52. Violet v. Rose, 39 Nebr. 660, 
58 NW 216. 

53. Ala. Campbell v. Woodstock 
Iron Co., 838 Ala. 351, 3 S 369. 

Colo.—Atlantic Ins. Co. v. Manning, 
3 Colo. 224. 

Ind.—Burdick y. Hunt, 43 Ind. 381. 

Md.—Smith vy. Walton, 8 Gill 58. 

Minn.—Hoxsie vy. Empire Lumber 
Co., 41 Minn. 548, 43 NW 476; Melby 
v. Osborne, 33 Minn. 492, 24 NW 253. 

N. C.—McKonkey y. Gaylord, 46 


C. & P. 289, 12 ECL 173. 

[a] A facie value has been 
given to the inferences drawn from 
such evidence in connection with 
proof of handwriting. Campbell v. 
Wa BheCE Enon .Co,,,' Sa Ala351,.3 

{[b] Et is not necessary: (1) That 
the person whose handwriting is in- 
volved should be aware with whom 
he is corresponding. McKonkey v. 
Gaylord, 46 N. C. 94. (2) That such 
person should ever have seen the 
writer. U. S. v. Simpson, 3 Penr. & 
W. (Pa.) 437, 24 AmD 331. 

54. Webb v. Mauro, Morr. (Iowa) 


st 

Riggs v. Powell, 142 Ill. 458, 
32 XE 482) [afe..46, Dy A. Tos) Put- 
nam v. Wadley, 40 Ill. 346; Page v. 
Homans, 14 Me. 478; Hammond's 
Case, 2 Me. 33,7 11 AmD 39. 

56. U. S.—Reid v. Hodes 20 
F, Cas. No. 11,667, Cranch Cwa0r. 

Ala.—Venable Vv. Venanie 165 Ala. 
621, 626, 51 S833 [cit Cyc]. 

lll.—Kelly v. Fallon, 108 Ill. A. 
108. 

a Aa aah dha v. Belotti, 210 Mo. 

N. Y.—Titford vy. Knott, 2 Johns. 
Cas... 210. 

Eng.—Rex y. Slaney, 5 C. & P. 213, 
24 ECL 532. 

57. Woodman v. Dana, 52 Me. 9; 
Page v. Homans, 14 Me. 478; Berg v. 
Peterson, 49 Minn. 420, 52 NW 37; 
Tuttle v. Rainey, 98 N. C. 513, 4 SE 
475; Kinney v. Flynn, 2 R. I.’ 319. 

[a] In case of correspondence in 
the family on family affairs any 
member of the receiving family ac- 
quainted with the facts may testify 
from a standard formed by the re- 
ceipt of such letters or other docu- 
ments, acted upon by all concerned. 
aaees v. Rainey, 98 N. C. 513, 4 SE 

58. Galesburg First Nat. Bank vy. 
Hovell, 24 Ill. A. 594; Philadelphia, 
etc., R. Co. v. Hickman, 28 Pa. 318; 
Desbrow vy. Farrow, 37 S. Cc. L. 382. 
oe Goldsmith v. Bane, 8 N. J. L. 


60. Brigham vy. Peters, 


1 Gray 
(Mass.) 139. 


La.—Nix v. Conrad, 1 La. A. (Or- 
leans) 51. 

N. C.—dJarvis v. 
Ne Cale, 2L-SEse7 
leet ae v. Bahner, 4 Pa. Co, 


Vanderford, 116 


Utah.—State v. McBride, 30 Utah 


422, 85 P 440, 7 LRANS 557, 8 Ann 
Cas 1030. 
62. U. S.—Rogers v. Ritter, 12 


Wall. 317, 20 L. ed. 417. 

Ala.—Wall v. State, 2 Ala. A. 157, 
56 S 57. 

Cal.—Sill vy. Reese, 47 Cal. 294. 

Ga.—Doe v. Roe, 31 Ga. 593. 

Mass.—Amherst Bank y. Root, 2 
Metc. 522. 

N. Y.—Commonwealth Bank vy. 
Mudgett, 44 N. Y. 514. 

N. C.—lLa Roque vy. Kennedy, 156 
N.C. 360, 72 SE 454. 

Be eet v. Richards, .8 Pa. 

Porto Rico.—Peo. v. Marti, 20 Porto 
Rico 112. 

S. C.—Turnipseed y. Hawkins, 12 
SPaG. Uae, 2 Tee 

Eng.—Taylor v. Cook, 8 Price 650, 
146 Reprint 1325. 

{a] This rule has been applied 
to permit testimony by: (1) A clerk 
of court. Amherst Bank v. Root, 2 
Metc. (Mass.) 522; La Rogue v. Ken- 
nedy, 156..N.-C. 360, 72 SE 545. ~ @2) 
A county judge and clerk. Willson 
V5, bettss 4. Den... CN.) Y¥,) (2015 13a ta: 
justice of the peace. Sill v. Reese, 
47 Cal. 294; Doe v. Roe, 31 Ga. 593. 
(4) An official surveyor. Jackson v. 
Murray, Anth. N. P. (N. Y.) 143 [rev 
on other grounds 7 Johns. 5]; Jones 
v. Huggins, 12 N--C. 223, 17 AmD 
567; Sweigart vy. Richards, S$. "Bas 
436; Goddard v. Gloninger, 5 Watts 
(Pa.) 209; Turnipseed v. Hawkins, 12 
S. C. I. 272. (5) The srector - of ca 
church. Doe v. Davies, 10 Q. B. 314, 
59 ECL 314, 116 Reprint 122; Taylor 
v. Cook, 8 Price 650, 146 Reprint 1325. 

[b] Knowledge may be acquired 
by seeing a signature on records or 
official documents. Rogers v. Ritter, 
12 Wall. (U. S.) 317, 20 L. ed. 417; 
Burdell v. Taylor, 89 Cal. 613, 26 P 
1094; Sill v. Reese, 47 Cal. 294. 

63. U. S—Neall v. U. S., 118 Fed. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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edge of a person’s handwriting ** which in the 
opinion of the judge makes it probable that he can 
draw a reasonable inference as to the genuineness 
of the writing in question from the mental standard 
so created which is calculated to aid the jury,® 
may state the inference which he has formed.** 


In case of certain commercial 


banknotes,® bills of exchange,®* bonds,®® and the 
like, genuineness is frequently a conclusion in which 
inference from resemblance of signatures 7 or other 
writings to a mental standard does not always play 
a predominant part, but may blend with judgments 
formed by the witness from the character of the 
paper,’ the nature of the ink or engraving,’? or 
other appearances 7? into a complex impression as 
to whether the document is forged or genuine.™4 
It has even been held that the court may receive 
from a competent witness the statement of his 
entire conclusion in the matter, even though the 
witness has not such knowledge of the handwriting 
which in part authenticates the instrument as would 


699, 56 CCA 31. 

Ala.—Venable v. Venable, 165 Ala. 
621, 51 S 833; King vy. State, 8 Ala. 
A. 239, 62 S° 374; Wall v. State, 2 
Ala, A. 157, 56 S 57. 

Colo.—Salazar v. Taylor, 18 Colo. 
538, 33 P 360. 

Del.—State v. Spence, 2 Del. 348. 

Ga.—Shaw vy. Chiles, 9 Ga. A. 460, 
Wl SE 745; 

Ill.—Nagle v. Schnadt, 136 Ill. A. 
417; Kelly v. Fallon, 108 Ill. A. 108. 

La.—New Oreans City Bank vy. 
Foucher, 9 La. 405. 

Mich.—Stretch vy. Stretch, 191 Mich. 
416, 158 NW 185. 

N. Y.—Tarnofker v. Grissler, 108 
NYS 696. 

N. G.—Tuttle v. Rainey, 98 N. C. 
513, 4 SE 475. 

Pa.—Berkley v. Maurer, 34 Pa. 
Super. 368. 

Tenn.—Powers v. 90 
‘Tenn. 167, 16 SW 559. 

Tex.—Mapes v. Leal, 27 Tex. 345. 

Utah.—Tucker. vy. Kellogg, 8 Utah 
G28 9P 78:70: 

Eng.—Crawford, etc., Peerage, 2 
H. L. Cas. 534, 9 Reprint 1196. 

Can.—Alexander v. Vye, 16 Can. 
S. C. 501. F 

[a] Knowledge may be acquired 
by: (1) Frequently seeing the hand- 


McKenzie, 


writing in question. Tuttle V. 
Rainey, 98 N. C. 5138, 4 SE 475 
(daily); Jones v. Huggins, 12 N. C. 


223, 17 AmD 567 (seen much of it). 
(2) Seeing canceled checks. Tucker 
v. Kellogg, 8 Utah 11, 28 P 870. (8) 
Receiving and paying bank notes 
bearing the signature. Allen vy. State, 
3 Humphr. (Tenn.) 367. (4) Paying 
notes. State v. Candler, 10 N. C. 
393. (5) Familiarity with ancient 
manuscript. Crawford, etc., Peerage, 
2 H. L. Cas. 534, 9 Reprint 1196. 

[b] Having “had frequent trans- 
actions” with the person in question 
is sufficient. New Orleans City Bank 
vy. Foucher, 9 La. 405. 

[c] Having “had some business” 
with a person does not qualify one 
to testify as to his handwriting. 
Mapes v. Leal, 27 Tex. 345. 

64. Ark.—McNeill v. State, 117 
Ark. 8, 173 SW 826, 1200. 

Cal.—Spottiswood yv. Weir, 80 Cal. 
448, 22 P 289. 

Pa.—Slaymaker v. Wilson, 1 Penr. 
& W. 216. f 

Porto Rico.—Mattei v. Badillo, 20 
Porto Rico 231. : 

Tex.—Robertson v. Talmadge, (Civ. 
A.) 174 SW 627; Southern Kansas R. 
Co. v. Barnes, (Civ. A.) 173 SW_ 880. 

Wash.—State v. Miller, 80 Wash. 
76, J) ee eZ98! 4 

65. See cases infra this note. 

[a] Genuineness of documents.— 
That the documents from which the 
standard in the witness’ mind is 
formed were genuine must be af- 
firmatively shown. Gibson v. Trow- 
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[§ 721] ee. 


Knowledge. 


instruments, as 


testimony.7§ 


bridge Furniture Co., 96 Ala. 357, 11 
S 365; Jarvis v. Vanderford, 116 
Ne Curae 2a Sine on: 

[b] The witness need not say he 
is familiar with a person’s handwrit- 
ing before giving his opinion in the 
case, if it otherwise sufficiently ap- 
pears that he is. Riggs v. Powell, 
142 Ill. 453, 32 NE 482. 

66. U. S.—Rogers vy. Ritter, 12 
Wall, 317, 20 L. ed. 417. 

Ala.—Venable y. Venable, 165 Ala. 
621, 51 S 833; Ware v. Burch, 148 Ala. 
529, 42 S 562, 12 AnnCas 669; Moon 
v. Crowder, 72 Ala. 79; Southern R. 
ay v. Cortner, 3 Ala, A. 400, 58 S 

Cal.—Sill v. Reese, 47 Cal. 294. 

Colo.—Fearnley v. Fearniey, 44 
Colo. 417, 98 P 819. 

Ill Riggs v. Powell, 142 Ill. 453, 
32 NE 482; Kelly v. Fallon, 108 Ill. 
A. 108. 

Ind.—Clark v. Wyatt, 15 Ind. 271, 
77 AmD 90. 

133 


Iowa.—Campbell  v. 
Iowa 152, 110 NW 435 

Me.—Page v. Homans, 14 Me. 478; 
Hepmoud s Case, 2 Me. 33, 11 AmD 

Mo.—State v. Minton, 116 Mo. 605, 
22 SW. 808. 

N. C.—Morgan v. Royal Fraternal 
Assoc., 170 N. C. 75, 86 SE 975; La 
Roque v. Kennedy, 156 N. C. 360, 72 
SE 454. 

Porto Rico.—Peo. v. Marti, 20 Porto 
Rico 112. 

S. C.—Richland County v. Ameri- 
can Surety Co., 92 S. C. 329, 75 SH 
549. 


Collins, 


Tex.—Hanley v. Gandy, 28 Tex. 
211, 91 AmD 315. 
Wash.—O’Brien v. McKelvey, 59 


Wash. f16, 109s en soe 

W. Va.—Parkersburg Nat. Bank v. 
Hannaman, 63 W. Va. 358, 60 SE 242. 

67. Ala.—Johnson vy. State, 35 Ala. 
370. 

Mass.—Com. v. Carey, 2 Pick. 47. 

N. C.—State v. Harris, 27 N. C. 287; 
State v. Candler, 10 N. C. 393. 

Oh.—May v. Ohio, 14 Oh. 461, 45 
AmD 548; Hess v. State, 5 Oh. 5, 22 
AmD 1767. 

Vt.—State v. Ravelin, 1 D. Chipm. 
295. 

[a] Proper experience is acquired 
by a bank teller or exchange broker. 
Johnson y. State, 35 Ala. 370. 

68. State v. Tutt, 18 S. Cc. L. 44, 
21 AmD 508. 

69. State v. Norton, 76 Mo. 180. 

70. Johnson v. State, 35 Ala. 370. 

71. State vy. Harris, 27 N. C. 287. 

72. State v. Johnson, 35 Ala. 370; 
State v. Harris, 27 N. C. 287; Sav- 
age. v. Bowen, 103 Va. 540, 49 SH 
668. 

73. State vy. Harris, 27 N.C. 287; 
State v. Ravelin, 1 D. Chipm. (Vt.) 
295. 

[a] 


General appearance of docu-' 
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be sufficient to enable him to testify on that propo- 
sition, if it stood alone.7® 


Time or Purpose of Acquiring 


The competency of a witness is not 
affected by the length of time which has elapsed 
since he saw the person in question write,7 or 
by the fact that his knowledge of the handwriting 
of the person in question was not acquired until 
after the instrument in consideration was written,’ 
although these matters are proper for considera- 
tion as bearing on the weight to be accorded to his 
While it has been held that the mere 
fact that the witness acquired his knowledge of 
the person’s handwriting after the controversy 
arose goes to the weight and not to the competency 
of his evidence,’® there is considerable authority for 
the view that it must affirmatively appear that the 
knowledge or standard of comparison was acquired 
before any dispute arose.®° 
who have acquired their knowledge of the hand- 
writing of the person whose signature is disputed, 


Nonexpert witnesses 


ment. State vy. 


PH Gamer ie Oe 
287. 

74. Com. v. Carey, 2 Pick. (Mass.) 
47; State vy. Norton, 76 Mo., 180; May 
v. Ohio, 14 Oh. 461, 45 AmD 548; 
orate Vel Utts. 18S. 00. oy adeno lA 
Poi ket Ala.—Johnson v. State, 35 Ala. 


Harris, 


{L—Nasle vy. Schnadt, 136 Ill. A. 


Mass.—Com. vy. Carey, 2 Pick. 47. 
Pat C.—State v. Candler, 10 N. C. 

Oh.—May v. Ohio, 14 Oh. 461, 45 
AmD 548. 

Ss. C.—State v. Tutt, 18 S. Cc. L. 44, 
21 AmD 508. 

Va.—Savage v. Bowen, 103 Va. 540, 
49 SE 668. 

[a] A bank president may give 
such testimony. State .v. Tutt, 1s 
8. C. L. 44, 21 AmD 508. 

76. Willson v. Betts, 4 Den. 
(N. Y.) 201; Wilson v. Van Leer, 127 
Pa. 371, 17 A 1097, 14 AmSR 854; 
Brachinann vo all, Sie Disn Cons) 
539; Hagleton vy. Kingston, 8 Ves. Jr. 
438, 32 Reprint 425. 

[a]. Dlustration.—On the question 
of the genuineness of a deed purport- 
ing to have been executed by a man 
who at the time of the trial had been 
dead for nearly fifty years, it was 
fFeld that the testimony of a witness 
who said that he had frequently 
seen the grantor write, but had seen 
neither the man nor his writing for 
more than sixty years, and that he 
believed the signature to be his, was 
competent to be submitted to the 
jury for whatever it was worth, 
upon proof that the subscribing wit- 
nesses to the deed could not be 
found. Willson v. Betts, 4 Den. 
(N. Y.) 201. 

Ted Tra clitces We beaut Mole giNGmEO. 
425, 42 SE 887, 63 LRA 963 (knowl- 
edge acquired about four years after 
instrument written). 

78. See cases supra notes 176, 77. 

79. Keith v. Lothrop, 10 Cush. 
(Mass.) 453; Ratliff v. Ratliff, 131 
N. C. 425, 42 SE 887, 68 LRA 963. 

80. Ala.—Griffin v. State, 90 Ala. 
596, 8 S 670. 

Ga.—Wimbish v. State, 89 Ga. 294, 
15 SE 325. 

Il1.—Union County Tp. 13 v. Misen- 
heimer, 78 Ill. 22. 

Mo.—State v. Tompkins, 71 Mo. 
613. : 

N. Y.—Goodyear v. Vosburgh, 63 
Barb. 154. 

S. C—Weaver v. Whilden, 33 S. C. 
190, 11 SE 686. 

[a] Reason for rule.—However 
honest a witness may be, an uncon- 
scious bias will confirm his precon- 
ceived idea. Union County Tp. 13 
v. Misenheimer, 78 Ill. 22. 

[b] It is immaterial that the wit- 
ness saw the standard used for com- 
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for the express purpose of enabling them to testify, 
are usually held incompetent,*+ although it has been 
considered, that the mere fact that the witness in- 
duced the party to write for the purpose of ob- 
taining a knowledge of his handwriting will not 
render him incompetent where the writer had no 
motive for disguising the handwriting.*? 

(c) Form of Statement. 
If the witness testifies 
to a belief,®’* an impression,®> an opinion,®® or even 
a thought,®’? or states that he perceives a resem- 
blance,®® his statement may be allowed to go to the 
jury, although he declines to swear positively with 
The witness must, how- 
ever, direct his statement to whether or not the 
person claimed to have written the document in 
question did actually do so,°° and if he cannot or 
will not state an inference one way or the other 
his testimony cannot aid the jury and should be 
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statement is not essential.® 


respect to the matter.®® 


parison written. Wimbish v. State, 
89 Ga. 294, 15 SH 325. 

81. Tll.—Union County Tp. 13 v. 
Misenheimer, 78 Ill. 22; Galesburg 
First Nat. Bank v. Hovell, 24 Ill. A. 
594; Snyder v. McKeever, 10 Ill. A. 
188. 4 
Md.—Herrick v. Swomley, 56 Md. 
439; Tome v. Parkersburg Branch R. 


Co., 39 Md. 36, 17 AmR 540. 

N. Y.—Hynes v. McDermott, 82 N. 
Y.- 41, 37 AmR 538. 

Now herr ov, JO Hore, «i No 2D. 
30, 44 NW 1008. 

Pa.—Reese v. Reese, 90 Pa. 89, 35 


AmR 634. 

Ieng.—Fitzwalter Peerage, 10 Cl. & 
F. 198, 8 Reprint 716; Stranger v. 
Searle, 1 Esp. 13; Brookbard  v. 
Woodley, 1 Peake N. P21 note ‘a. 

82. Reid v. State, 20 Ga. 681; 
Philadelphia, etc., R. Co. v. Hickman, 
28 Pa. 318; Haynie v. State, 2 Tex. 
A. 168. 

83. Borders v. Macon, 18 Ga. A. 
333, 89 SE 451; Stevens v. Seibold, 5 
NYSt 258. 

84. U. S—Holmes v. Goldsmith, 
147°, U.S. 150, 13 SCt 288, 37 L. ed. 
118 [aff 36 Fed. 484, 13 ‘Sawy. 526, 
1 LRA 816]. 

Ala.—Strong v. Brewer, 17 Ala. 
706; Hopper v. Ashley, 15 Ala. 457. 

Colo. —Atlantic Ins. Co. v. Manning, 
3 Colo. 224. 

Conn.—Lyon v. Lyman, 9 Conn. 55. 

Ill.—Fash v. Blake, 38 Ill. 363. 

Ind.—Haynes vy. Thomas, 7 Ind. 38. 

La.—Bradford v. Cooper, a ais EES 3 
Ann. 325. 

Md.—Smith v. Walton, 8 Gill 77. 

Mass.—Com. v. Andrews, 143 Mass. 
23, 8 NE 643. 

Mo.—State v. 87 Mo. 268, 
56 AmR 449. 

N. H.—Hoitt v. Moulton, 21 N. H. 
- 586. 

N. Y.—Boyle v. Colman, 13 Barb. 
42; Stevens v. Seibold, 5 NYSt 258. 

N. C.—Beverly v. Williams, 20 N. 
C. 378. 

Pa.—Watson v. Brewster, 
381. 

Ss. C.—Horry Dist. Poor Comrs, v. 

C. L. 554. 


Stair, 


a Me Sod S78 


Hanion, 10 S. 

Va.—Chahoon v. Com., 20 Gratt. 
(60 Va.) 733. 

[a] A witness may be asked 


whether he would act upon certain 
signatures if they came to him in an 
ordinary business transaction. 
Holmes v. Goldsmith, 147 U. S. 150, 
13 SCt 288, 37 L. ed. 118 [aff 36 Fed. 


484]: U. S. v. Larned, 26 F. Cas. No. 
1:5,665,.4,,Cranch, ©..C.4/3)2; 
85. Talbott v. Hedge, 5 Ind. A. 


555, 82 NE 788; Hopkins v. Megquire, 
35 Me. 78. 


{a] Strong impresslon<-Hopkins 
vs. Megquire, 35 Me. 78 
86. Fash v. Blake, "38 TL, 23603; 


State v. Harvey, 131 Mo. Bea) By SW 
111(; Clark v. Freeman, 25 Pa. 133; 
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rejected.°+ 


from a number 


Certainty of 
[§ 723] 


! Watson v. Brewster, 1 Pa. pets Gar- 
rells v. Alexander, 4 Esp 

S75 Peo. v. Bidleman, Pot ‘Gal. 608, 
33 2 502, 

88. Moody v. Rowell, 17 Pick. 
(Mass.) 490, 28 AmD 317; Shitler v. 
Bremer, 23 Pa. 413. 

[a] General resemblance.—Shitler 
v. Bremer, 23 Pa. 413: 


[b] Strong resemblance.—Moody 
v. Rowell, 17 Pick. (Mass.) 490, 28 
AmD 317. 

g9. U. S.—Holmes vy. Goldsmith, 
dae U.S. 150; 13, SCt, 2833-37 Le ed. 

Cal.—Peo. v. Bidleman, 104 Cal. 
608, 387 2 502. 

Ga.—Rumph v. State, 91. Ga. 20, 


16 SE 104. 

Ill._—Fash v. Blake, 38 Ill; 363. 

Me.—Hopkins v. Megquire, 35 Me: 
78. 

Mass.—Com. vy. Andrews, 143 Mass. 
23, 8 NE 6438. 

Pa.—Shitler v. Brenner, 23 Pa. 413. 

90. Boyle v. Colman, 13 Barb. 
(N. Y.) 42; Burress v. Com., 27 Gratt. 
(68 Va.) 934. 

[a]: Possibility.—It is not compet- 
ent to ask the witness whether or 
not the person in question could 
have written the document. Boyle v. 
Colman, 12 Barb. (N. Y.) 42; Bur- 
ress v. Com., 27 Gratt. (68 Va.) 934. 

91. Ala.—Hopper v. Ashley, 15 
Ala. 457. 

Ga.—Foster v. Jenkins, 30 Ga. 476. 

lll.—Putnam vy. Wadley, 40 Ill. 346. 

N. H.—Burnham v. Ayer, 36 N. H. 
182; Wiggin v. Plumer, 31 N. H. 251. 

N. Y.+-Farrell v. Manhattan R. Co., 
83 App. Div. 393, 82. NYS 334 [aft 
178 N. Y. 596 mem, 70 NE 1098 
mem]. 

Pa.—Taylor v. Sutherland, 24 Pa. 
333; Carter v. Connell, 1 Whart. 392. 

Tex.—Crow v. State, 37 Tex. Cr. 
295,. 39 SW_ 574. 

Vt.—Guyette v. Bolton, 46 Vt. 228. 

92. O'Neill v. Beland, 133 Ill. A. 
594; Howard v. Creech, 101 SW 974, 
31 KyL 201; Kendall vy. Collier, 97 
Ky. 446, 30 SW 1002, 17 KyL 3387; 
Keith v. Lothrop, 10 Cush. (Mass.) 
453; Com. v. Webster, 5 Cush. (Mass.) 
295, 52 AmD 711; Collier v. Simpson, 
5 Co -& Pi 73, 24 HCL 460. 


93. Ill—Massey v. Farmers’ Nat. 
Bank, 104 Ill. 327. 

Md.—Armstrong vy. Thruston, 11 
Md. 148. 


pees varracon v. Williams, 13 Gray 
525. 

Mich.—Howard v. Patrick, 43 Mich. 
121, 5 NW 84. 

N. Y.—Van Wyck v. McIntosh, 14 
INGeiruit 3 OF 

Tenn.—Fogg v. Dennis, 3 Humphr. 


47. 

Wis.—Pierce v. Northey, 14 Wis. 
94. McArthur v. Citizens’ Bank, 
223 Fed. 1004, 129 CCA 380; Wilming- 


i~ -. oe Pao 
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The witness may be required to state 
the reasons for his opinion,®? but he cannot be 
called upon to pass on the genuineness of writings 
other than the one in controversy,®* or to pick out 


of signatures those which he re- 


gards as genuine;** nor is it permissible to present 
imitated signatures to him to test his opinion.®*® If 
such improper tests are put to him, his answer 
cannot be shown to be incorrect.% 

(d) Comparison of Handwriting. While 
a nonexpert witness is not permitted to express an 
opinion as to handwriting based upon a comparison 
of the document in question with writings of the 
person claimed to have written such documents, 
which other writings are admitted or proved to be 
genuine,’ he may compare the disputed writing 
with other writings proved or admitted to be gen- 
uine to refresh his memory,°® and if he is then able 
to testify from his memory, as refreshed, his state- 


ton Sav. Bank v. Waste, 76 Vt. 331, 


by ALT 24T. 

$5. Underwood v. Quantic, 85 Kan. 
111, 116 P 361; Andrews v. Hayden, 
88 Ky. 455, 11 SW 428, 10 Kyl 
1049; Fayetteville ‘Fourth Nat. Bank 
Vv. McArthur, 168 N. C. 48, 84 SE 39, 
AnnCas1917B 1054. But see’ Mc- 
Arthur v. Citizens’ Bank, 223 Fed. 
1004, 139 CCA 380 (within the discre- 
tion of the court to refuse to per- 
mit this). 

96. U. S. v. Chamberlain, 25 RF. 
Cas. No. 14,778, 12 Blatchf. 390; 
Gaunt v. Harkness, 53 Kan. 405, 36 
P 739, 42 AmSR 297; Van Wyck v. 
McIntosh, d4siNe GY.i9 4389S ~Péorarv. 
pare 17 NYS 427 [aff 135 N. Y. 
450, 32 NE 138]. 

97. Griffin v. 
Home Assoc., 151 Ala. 597, 44 S 605: 
Ware v. Burch, 148 Ala. 529, 42 8 
562, 12 AnnCas 669; Clark v. Wyatt, 
15 Ind. 7 i ba it AmD 90; Remington 
Paper Co. v. O’Dougherty, 81 Ne FY. 
474; McNair v. Com., 26 Pa, 388, 390. 

“tf that impression has been ef- 
faced by the lapse of. time, the mem- 
ory may be revived by an inspection 
of the writing which -the witness 
knows to be genuine. But if such 
inspection entirely fails to refresh 
his memory—if, after all, he can 
only speak from comparison of the 
two signatures, and has no recol- 
lection, ihdependent of the signa- 


ture itself, he is incompetent to 
prove the handwriting.” McNair v. 
Com., supra. 


Comparison by court or skilled wit-~ 
ness see infra §§ 874-896. 

98. U. S.—Hopkins y. Simmons, 
Les Cas. No. 6,691, 1 Cranch C. C. 


Conn.—Lyon vy. Lyman, 9 Conn. 55.. 
Ill.—Massey yv. Farmers’ Nat. 
Bank, 104 Ill. 827; Cross v. Peo., 47 
MH, 152,98 AmD me ancien ri Jens 
ay v. Hunter, 
122 Ill. A. 466, . net: 
Ind.—White Sewing Mach. Co. v. 
Gordon, 124 Ind. 495, 24 NE 1053, 19 
AmSR ‘109; Clark v. Wyatt, 15 ind. 
271, 77 WAmD 90. 
Ma. —Chester County Nat. Bank v. 
Armstrong, 66 Md. 113, 6 A 584, 59 
AmR 156; Smith vy. Walton, 8 Gill 


Mile 

Mich.—Worth  v. 42 
Mich. 473, 4 NW i198. 

Nev.—State v. Burns, 27 Nev. 289, 
74 P 983. 

a power Vv. Erick . Grant 306. 
ex.—Hanle Vv andy, 28 T 
211, 91 AmD 15. A ate 
Va. —Pepper v. Barnett, 32 Gratt. 
(63 Va.) 405; Redford v. Peggy, 6 

Rand. (27 'Va.) 3T6. 
Eng.—Burr v. Harper, Holt N. P. 
420. 3 ECL 168. 
rae B.—Vye v. Alexander, 28 N. B. 
fa] 


McConnell, 


Pointing out differences.—‘“It 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Working Woman’s © 


‘ 


ment may be received.99 


of the witness’ testimony.! 


[§ 724] r. Sound. A witness may ‘characterize 
a sound as faint, loud, and the like, and state the 
direction from which it appeared to come,? or state 
the cause,* emotion,* or mental state ® from which 
The witness may also 
characterize a sound by stating that it had a re- 
semblance to other sounds,® or state whether it 


he infers it to have arisen. 


seemed to have been made inside 
house.” 


by his tone in testifying, the tone 


seems to us, upon reason, that it 
is proper for one who testifies that 
a signature is not genuine, from 
having seen the person whose hand- 
writing is in question write, to point 
out, without argument, the points of 
difference between the signature in 
question and the genuine handwrit- 
ting of the person who is alleged 
to have written the _ signature.” 
Nagle v. Schnadt, 239 Ill. 595, 597, 
88 NE 178 [rev 136 Ill. A. 417]. 

[b] Comparison inducing change 
of opinion.— ‘It appears from _ the 
record that prior to the trial appel- 
lee interviewed a number of wit- 
nesses who had been subpcenaed by 
appellant, and exhibited to them 
what purported to be his signature 
to a number of checks, etc, with a 
view to convincing them that the 
signature to the note in suit was 
not genuine, and that in several in- 
stances the witness was influenced 
thereby to alter his former opinion 
upon the question. Such witnesses 
were then called by appellee in his 
behalf, whereupon appellant, after 
the foregoing facts had been devel- 
oped on cross-examination, moved to 
exclude théir testimony upon the 
ground that their apinion was based 
upon a comparison of the signature 
in dispute with others not in evi- 
dence; that they had been tampered 
with, and that they were thereby 
rendered incompetent to_ testify. 
While the conduct of appellee is not 
to be approved, we do not think that 
the witnesses were thereby disquali- 
fied to testify. No misconduct on 
the part of the witnesses referred to, 
is shown, and their credibility was 
not necessarily affected thereby. The 
means adopted by appellee to induce 
a change of opinion merely tended to 
weaken the probative form of the 
testimony so obtained. Neither is 
the opinion of a witness in hand- 
writing, with which he is familiar, 
who is competent to speak upon the 
subject, to be excluded because he 
has refreshed his recollection by the 
examination of genuine papers not in 
evidence, written by the person 
whose signature is in question, and 
is thereby enabled to speak with 
greater positiveness on the ‘subject 
than he otherwise could have done; 
nor is the knowledge of the witness, 
derived from such examination or 
comparison made between genuine 
writings and the writing in contro- 
versy, to be excluded from _consid- 
eration.” Ray v. Hunter, 122 Ill. A. 
466, 469. 

99. McNair v. Com., 26 Pa. 388; 
Redford v. Peggy, 6 Rand. (27 Va.) 
316. 

1. Hopkins v. Simmons, 12 F, Cas. 
No. 6,691, 1: Cranch C. C. 250; U. S. 
v. Larned, 26 F. Cas. No. 15,565, 4 
Cranch C. C. 312; Clark v. Wyatt, 15 
Ind. 271, 77 AmD 90; Commonwealth 
Bank v. Haldeman, 1 Penr. & W. 
(Pa.) 161. 

2. State v. Shinborn, 46 N. H. 497, 
88 AmD 224. 

g. Ala.—Kroell v. State, 139 Ala. 
1, 36 S 1025. 

Ariz.—Hurley v. Terr., 13 Ariz. 2, 


108 P 222. 
Cal.—Peo. y. Clarke, 130 Cal. 642, 


-63 P 138. 


é Such a comparison may 
also be permitted in corroboration or substantiation 


A witness has been permitted to illustrate, 


\ 


EVIDENCE 


or outside of a 


or occurrence. 
which he stated 


Mo.—Binskacher y. St. Lopis Tran- 
sit Co., 108 Mo. A. 1, 82 SW 546. 

Tex.—Hunter v. State, 54 Tex. Cr. 
224, 114 SW 124, 130 AmR 884. 


[a] Collision.—Binsbacher v. St. 
Louis Transit Co., 108 Mo. A. 1, 82 
SW. 546. 

Lb] Shotgun.—Peo. v. Clarke, 130 
Cal. 642, 63 P 138; Hunter v. State, 
64 °)Tex: Cr: 224, 114 SW 124, 130 
AmSR 887. 


4. Rippey v. State, 29 Tex. A. 37, 
14 SW 448; Fulcher v. State, 28 Tex. 
A. 465, 13 SW 750; Clark v. State, 
28 Tex. A. 189, 12 SW 729, 19 AmSR 
856; Powers v. State, 23 Tex. A. 42, 
5 SW 1538; Irvine v. State, 26 Tex. A, 
Si MES Wo 5b: 

[a] Anger.—Logan vy. State, (Tex. 
Cr.) 53 SW 694. 

5. State v. Taylor, 57 S. C. 483, 
35 SE 729, 76 AmSR 575 (distress). 

6. Hardeman vy. State, 14 Ala. A. 
35, 70 S 979; Peo. v. Chin Hane, 108 
Cal. 597, 41 P 697; State v. Lucy, 41 
Minn. 60, 42 NW 697; Holland v. 
State, 56 Tex. Cr. 440, 120 SW 470. 

Resemblance generally see supra 
§§ 715-723. 

[a] A witness may state that a 
sound was: (1) Mintkes-ary rifle’ 
Fowler v. State, 8 Ala. A. 168, 63 
S 40. (2) “Like a drum or some- 
thing deep.” Peo. v. Chin Hane, 108 
Cal 597) 41 -P»697; 

130 Cal. 642, 


7. Peo, v. Clarke, 
63 P 138 (gunshot). 

8. Knuckey v. Butte Electric R. 
Co., 45 Mont. 106, 122 P 280 (‘“ordi- 
nary and natural tone of voice” in 
which passenger on a Street car 
stated the name of the Street at 
which he desired to alight). 

9. Jones v. State, (Ala. A.) 75 S 
830 (witness who does not show 
himself qualified to distinguish be- 
tween the cries of a sane person and 
those of an insane person cannot 
testify that “the hallooing he heard 

. was that of a crazy child’). 

10. Chamberlain v. Platt, 68 Conn. 
126, 35 A 780; St. Louis v. McCully 
Constr. Co., (Mo. A.) 184 SW 939; 
Sauer v. Veltmann, (Tex. Civ. A.) 149 
SW 706; Missouri, ete. R. Co. v. 
Huddleston, (Tex. Civ. A.) 81 SW 64. 

11. Chamberlain y. Platt, 68 Conn. 
126, 35 A 780. 


12. Cheek v. State, 38 Ala. 227; 
Porter v. Pequonnoc Mfg. Co., 17 
Conn. 249; Ball v. Mabry, 91 Ga. 


781, 18 SE 64; Paducah Water Supply 
Co. v. Paducah Lumber Co., 14 Kyl 
141, 
{a] The statement may relate to: 
(1) Fceod for a plantation. slave. 
Cheek v. State, 38 Ala. 227. (2) The 
force required to throw a man down. 
Ball v. Mabry, 91 Ga. 781, 18 SE 64. 
(3) The pressure of water. Pa- 
ducah Water Supply Co. v. Paducah 


Lumber Co., 14 Kyl 141. 
13. Ala.—McCreary v. Turk, 29 
Ala. 244. 
Conn.—Chamberlain v. Platt, 68 
Conn. 126, 35 A 780. 
Colo.—Colorado Mortg., etc., Co. 
v. Rees, 21 Colo. 435, 42 PR 42. 
Kan.—North Missouri R. Co. v. 


Akers, 4 Kan. 453, 96 AmD_ 183. 
Ky.—Madisonville, etc. R. Co. v. 
Renfro, 127 SW 508. 


Minn.—Dell v. McGrath, 92 Minn. 


187, 99 NW 629. 


that he used on a certain occasion.® 
cannot, of course, be received unless the witness is 
shown to be competent to draw the inference which 
he assumes to state.® 

[§ 725] s. Sufficiency. A witness who is shown 
to have had suitable opportunities for observation 1° 
and to have improved them?! may be permitted to 
state his inference as to the sufficiency or adequacy 
of means to an end}? or provision for an object;}% 
the sufficiency of light1* or space;!5 or the suffi- 
ciency of opportunity ** or time 17 for a certain act 
But ‘such a statement will be re- 
jected where the necessary facts can be otherwise 


[22C.J.] 631 


The testimony 


Pa.—Campbell v. Wells Bros. Co., 
256 Pa. 446, 100 A 1050. 
~Dex.—Hioustonss sete.» Uni COmmnY. 
Lindsey, (Civ. A.) 175 SW 708, 
{a] The statement may relate to: 
The crew required for certain 
Dell v. McGrath, 92 Minn. 187, 
99 NW 629. (2) The crew of a 
steamer. McCreary v. Turk, 29 Ala. 
244, (3) A gang of men to drive 
broken mules. 


North Missouri R. Co. 
v. Akers, 


4 Kan. 4538, 96 AgnD 183. 
(4) A stable. Armstrong y. Chi- 
cago, ete, R. Co., 45 Minn. 85, 47 
NW 459. (5) Culverts under a rail- 
road embankment. Madisonville, 
etc., R. Co. v. Renfro; (Ky.) 127 SW 
508. (6) A dam. Porter v. Pe- 
quonnoc Mfg. Co., 17 Conn. 249. (7} 
The planks covering a floor. Camp- 
bell v. Wells Bros. Co., 256 Pa. 446, 
100 A 1050. 

14, Huachuca Water Co. v. Swain, 
A VATIZ, MU18S) 172 9P MELIEY ‘Colorado. 
Mortg., etc., Co. v. Rees, 21 Colo. 435, 
42 P 42; Chamberlain v. Platt, 68 
Conn. 126, 35 A 780; De Haven v. 
Danville Gas Light Co., 150 Ky. 241, 
150 SW 222. 

[a] The statement may relate to 
a hallway leading to an elevator. 
Colorado Mortg., etc., Co. v. Rees, 21 
Colo. 485, 42 P 42. 

15. Ala.—Kansas City, etc., R. Co. 
v. Lackey, 114 Ala. 152, 21 S 444. 

Ind.—Brunker y. Cummins, 133 Ind. 
443, 32 NE 732. 

Mich.—Buxton v. Ainsworth, 153 
Mich. 315, 116 NW 1094. 

Mo.—Green vy. Kansas City South- 
on R. Co., 142 Mo. A. 67, 125 SW 

Tex.—San 
(Civ. A.) 
381 SW 

{a] The statement may relate to: 
(1) Whether there was room for a 
man to walk. Brunker y. Cummins, 
L338 ieind sy, 64435532) 2 ND) S7S2s (2) 
Whether a hole in a sidewalk was 
large enough to admit witness’ foot. 
San Antonio v. Talerico, (Tex. Civ. 
A...) HS SiWe 928 <faft=-98  Dex.4 lbl- st 
SW 519]. 

16. Jeddrey v. Boston, etc., R. Co., 
198 Mass. 232, 84 NE 316 (crossing 
tracks). But compare Illinois Cent. 
Raw Coz ave Blye~ 48.1. Asq6ii2, 604 
(“One witness testifies she had suffi- 
cient opportunity to alight if she 
had proceeded right out of the car. 
Another says she had not. What 
basis has such evidence given the 
jury? No measure of time is given 
by either statement. A witness, 
though an expert, is never permitted 
to express an opinion in such a way 
as to cover the very question to be 
found by the jury’). 

17. Cal.—Howland Vv. Oakland 
Sone Ste Fy. Compl baCal 48770471 

Ill.—Ohio, etce., R. Co. v. Brown, 49 
TS A baOs 

Ind.—Maier vy. Evansville Public 
Works, 151 Ind. 197, 51 NE 233. 

Iowa.—Boice vy. Des Moines City R. 
Co., 153 Iowa 472, 133 NW _ 657; 
OPA evi MICAROT OLG:, unt COnvmEe Se 
Iowa 328, 56 NW 507. 

Ky.—Vanarsdall v. Louisville, etc., 
R. Co., 65 SW 858, 23 KyL 1666. 

Mo.—Straus v. Kansas City, 
R. Co., 86 Mo. 421. 


Antonio vy. Talerico, 
78 SW 28 [aff 98 Tex. 151, 
518]. 


etc., 


632 [22C.J.] 


proved ® or where it improperly invades the prov- 


ince of the jury.?® 


[§ 726] t. Utility. A witness of adequate ex- 
perience may testify as to the utility of certain 
articles,2° or the suitability of particular animals for 


designated work.” 
[§ 727] u. Weather. 


that such was its character.?? 


N. Y.—O’Neil v. Dry Dock, etc., 
R. Co., 59 N.Y. Super. 123, 15 NYS 
84 [aff 129 N. Y. 125, 29 NE 84, 26 
AmSR 612]. 

Oh.—Stewart v. State, 19 Oh. 302, 
53 AmD 426; Michigan Cent. R. Co. 
v. Waterworth, 21 Oh. Cir. Ct. 495, 
11) Oh; Cir. Dee! 621. 

Ss. C.—Ward v. Charleston City R. 
Co., 19 -S.. C. 521, 45 AmR. 794. 

Tex.—St. Louis Southwestern R. 
Co. v. Byers, (Civ. A.) 70 SW_ 558. 

Wis.—Allen v. Murray, 87 Wis. 41, 
57 NW 979. 

[a] The statement may relate to: 
(1) Stopping a car. Howland v. 
Oakland Cons. St. R. Co., 115 Cal. 
487. 47 P 255. (2) Stopping a team. 
O’Neil v. Dry Dock, etc., R. Co., 59 
ING oY (Super: 6123)015 NYS .°84 faff 
129 N. Y. 125, 29 NE 84, 26 AmSR 
512]. (3) Boarding a train. Ohio, 
ete., R. Co. v. Brown, 49 Ill. A. 40. 
(4) Alighting from a train. Straus 
v. Kansas City, ete., R. Co., 86 Mo. 
421; Ward v. Charleston City R. Co., 
19 S. C. 521, 45 AmR 794; St. Louis 
Southwestern R. Co. v. Byers, (Tex. 
Civ. A.) 70 SW 558. Contra Madden 
vy. Missouri Pac. R. Co., 50 Mo. A. 
666. (5) Escaping from an attack. 
Stewart v. State, 19 Oh. 302, 53 AmD 
426. (6), Examining couplings. 
Michigan Cent. R. Co. V. Waterworth, 
ZANObD A Cir wiCt.$405; s11NOhs 'Cirs Dec. 


621. (7) Examining a_ roadbed. 
Horan v. Chicago, etc., R. Co., 89 
Iowa 328, 56 NW _ 507. (8)  Per- 


forming a contract. Maier v. Evans- 
ville Public Works, 151 Ind. 197, 51 
NE 233; Allen v. Murray, 87 Wis. 
41, 57 NW 9739. 

18. Campbell v. Russell, 139 Mass. 
OS aa NE 845. 

19. Curl v. Chicago, etc., R. Co., 
63 Iowa 417, 423, 16 NW 69, 19 NW 
308 (in an action by a passenger for 
ejection from a train, for failure 
to pay an excess fare of ten cents, 
he not having procured a ticket, tes- 
timony of the conductor, “I gave him 
time enough, I thought, to get the 
ten cents,” excluded as “the mere 
opinion of the witness upon the most 
material point in the case’’). 

20. Litten v. Wright Schoql Tp., 
1 Ind. A. 92, 27 NE 329; Lander v. 
Sheehan, 32 Mont. 25, 79 P 406. 

The statement may relate to: 
(1) A stove. Lander v. Sheehan, 
32 Mont, 25, 79 P 406. (2) Town- 
ship supplies. Litten v. Wright 
School Tp., 1 Ind. A. 92, 27 NE 329. 

21. Big Valley Irr. Co. v. Hughes, 
(Tex: Cry? A.) 9P46e SW. Ui15: 

22. Thompson v. Illinois Cent. R. 
Co., 177 Iowa 328, 158 NW 676. 

23. U. S.—Davis v. U. S., 165 U. S. 
373, 17 SCt 360, 41 L. ed. 750; Con- 
necticut Mut. L. Ins. Co. v. Lathrop, 
lt Wes Ole se SCL Doone aomas eG! 
536; Milwaukee, ete, R. Co. v. Kel- 
logg, 94 U. S. 469, 24 L. ed. 256; 
Charlotte v. Atlantic Bitulithic Co., 
228 Fed. 456, 143 CCA 38; American 
Agricultural Chemical Co. v. Hogan, 
213) Hed. 416, 0130) CCA 52s. Save 
Greene, 146 Fed. 801; Shields v. Nor- 
ton, 143 Fed. 802, 74 CCA 254; Hos- 
tetter Co. v. Gallagher Stores, 142 
Fed. 208; Brown v. U. S., 142 Fed. 
1, 73 CCA 187; National Biscuit Co. 
v. Nolan, 138 Fed. 6, 70 CCA 436; 
Allen v. Field, 130 Fed. 641, 65 CCA 
19; Wabash Screen Door Co. v. Black, 
126) Fed. +724; 161) -CCA.46389, Cranesv. 
Fry, 126 Fed. 278, 61 CCA 260; Chi- 


It has been held that a 
witness may be asked whether a storm was ex- 
traordinary after he has testified to facts indicating 


/ 


EVIDENCE 


[§ 728] 2. Skilled Witness—a. 


[§§ 725-728 


In General. A 


witness, of special knowledge or skill on a subject 


outside of the ordinary realm of human experience, 
may be permitted to state his inference, from facts 
observed by him, as to matters connected with his 


specialty,?* not only because of the frequent diffi- 


culty of communicating the facts to the jury but 
also beeause, even if the facts could be fully laid 
‘before them, they would not possess the. special 


knowledge or ‘training necessary to codrdinate and 


cago Great Western R. Co. v. Price, 
97 Fed. 423, 38 CCA 2389; New York 
Electric Equipment Co. y. Blair, 79 
Fed. 896, 25 CCA 216; St. Louis, etc., 
a is v. Farr, 56 Fed. 994, 6 CCA 

Ala.—Beatty v. Palmer, 196 Ala. 
67, 71 S 422; Woodstock Iron Works 
v. Kline, 149 Ala. 391, 43 S 362; Wil- 
liamson Iron Co. v. McQueen, 144 
Ala. 265, 40 S 306; Reiter-Connolly 
Mfg. Co. v. Hamlin, 144 Ala. 192, 40 
S 280; Foley v. Pioneer Min., etc., 
Co., 144 Ala. 178, 40 S 273; Yates v. 
Huntsville Hoop, ete., Co., 39 S 647; 
Alabama Mineral R. Co. v. Jones, 
114 Ala. 519, 21 S 507, 62 AmSR 121; 
Alabama Great Southern R. Co, v. 
Gerwin, 5 Ala. A. 584, 59 S 558. 

Ark.—American Bauxite Co, v. 
Dunn, 120 Ark. 1, 176 SW 934, Ann 
Cas1917C 625; H. L. Halliday Milling 
Co. v. Lovisiana, etc., R. Co., 80 Ark. 
536, 98 SW 374; St. Louis Southwest- 
ern R. Co. v. Plumlee, 78 Ark. 147, 
95 SW 442; St. Louis, etce., R. Co. v. 
Dawson, 77 Ark. 434, 92 SW 27; Cov- 
ington v. St. Francis County, 77 Ark. 
258, 91 SW 186; West v. State, 71 
Ark. 144, 71 SW 483. 

Cal.—Vallejo, etc., R. Co. v. Reed 
Orchard Co., 169°Cal. 545,147 P 238; 
Bundy v. Sierra Lumber Co., 149 Cal. 
772, 87 P 622; Southern Pac. R. Co. 
v. San Francisco Sav. Union, 146 Cal. 
290, 792 Pangey, 106 AmSR 36h 270 
LRA 221, 2 AnnCas 962; Dyas v. 
Southern Pac. Co., 140 Cal. 296, 78 
P 972; Grigsby v. Clear Lake Water 
Works Co., 40 Cal. 396; Hastings v. 
Steamer Uncle Sam, 10 Cal. 341; 
Fonts v. Southern Pac. Co., 30 Cal. 
A. 633, 159 P 215; Camp v. Behlow, 
2 Cal. A. 699, 84 P 251; Bird v. Utica 
na Min. Co; 2) CalieAn 64), 84P’ 

Colo.—Colorado, ete, R, Co. v. 
Webb, 86 Colo. 224, 85 P 683; Wilson 
v. Harnette, 32 Colo. 172, 75° P 395. 

Conn.—Gilmore v. American Tube, 
etc., Co., 79 Conn. 498, 66 A 4; Taylor 
v. Monroe, 43 Conn. 86. 

Del.—McMahon v. Bangs, 21 Del. 
178, 62 A 1098. 

Fla.—Atlantic Coast Line R. Co. v. 
Crosby, 53 Fla. 400, 43 S 318; Jack- 
sonville Electric Co, v. Sloan, 52 
Pla. 257, 42 S 516: 

Ga.—Western, etc., R. Co. v. Sum- 
merour, 139 Ga. 545, 77 SE 802; At- 
lantic, etc., R. Co. v. Cordele, 128 Ga. 
293, 57 SE 493; Crawford v. Roney, 
126 Ga. 768, 55 SE 499; Milledgeville 
v. Wood, 114 Ga. 370, 40 SE 239; Von 
Pollnitz v. State, 92 Ga. 16, 18 SH 
301, 44 AmSR 72; Parker vy. Cham- 
bers, 24 Ga. 518; Crankshaw v. 
Schweizer Mfg. Co., 1 Ga. A. 368, 58 
SE 222. 

Ida.—American Bonding Co. v. 
State Univ., 11 Ida. 163, 81 P 604. 

Ill.—Thompson v. Hughes, 286 Ill. 
128, 121 NE 387; McCarthy v. Spring 
Valley Coal Co., 232 Ill. 4738, 83 NH 
957; Acme Harvester Co. v. Chittick, 
230 Ill. 558, 82 NE 647; Goddard vy. 
Enzler, 222 Ill..462, 78 NE 805; Hayes 
v. Wagner, 220 Ill. 256, 77 NE 211; 
Kellyville Coal Co. vy. Strine, 217 TIl. 
516, 75 NE 375; Spohr v. Chicago, 206 
Tll. 441, 69 NE 515; Siebert v. Peo., 
143 Tll. 571, 53 NE 431; Illinois Cent. 
R. Co. v, Peo., 143 Ill. 434, 33 NE 173, 
19 LRA 119; Aurora vy. Hillman, 90 
Ill. 61; Chicago vy. McGiven, 78 Tl. 
347; Savage v. Hayes Bros. Co., 142 
Ill. A. 316; Catlin v. Trader’s Ins. Co., 


83 Ill. A. 40; World’s Columbian Ex- 
position y. Pasteur-Chamberland Fil- 
ter Co., 82 Ill. A. 94; Union Show 
Case Co. v. Blindauer, 75 Ill. A. 358 
[aff 175 Ill. 325, 51 NE 709]; Walker 
v. Bernstein, 43 Ill. A. 568; Ohio, etc., 
R. Co. vy. Nuetzel, 43 Ill. A. 108 [aff 


143 Ill. 46, 32 NE 529]; Sallwasser 
v. Hazlitt, 18 Ill. A. 248; Doud v. 
Guthrie, 13 Ill. A. 653. 

Ind.—New Jersey, etc., R. Co. v. 


Tutt, 168 Ind. 205, 80 NE 420; In- 
diana, etc., R. Co. v. Hale, 93 Ind. 79; 
Hilton vy. Mason, 92 Ind, 157; Hum- 
phries v. Johnson, 20 Ind. 190; Hvans- 
ville, ete., Straight Line R. Co. v. 
Fitzpatrick, 10 Ind. 120; Cleveland, 
etce., R. Co. v. Hadley, 40 Ind. A. 
731, 82 NE 1025; Logansport, etce., 
Natural Gas Co. y. Coate, 29 Ind. A. 
299, 64 NE 638; Fralich v. Barlow, 
25 Ind. A. 383, 58 NE 271. 
Iowa.—Miller v. Harrison County, 
171 Iowa 270, 153 NW 1033; State v. 
Hessenius, 165 Iowa 415, 146 NW 58, 
LRA1915A 1078; Schroeder y. Chi- 
cago, etc., R. Co., 128 Iowa 365, 103 
NW 985; Lundvick v. National Union 
FE. Ins. Co., 128 Iowa 347, 103 NW 
970; Rothrock v. Cedar Rapids, 128 
Iowa 252, 103 NW 475; Hunter v. 
Davis, 128 Iowa 216, 103 NW 3783; 
State v. Donovan, 128 Iowa 44, 102 
NW 791; Sylvester v. Ammons, 126 
Iowa 140, 101 NW 782; Guinn y. Iowa, 


etc., R. Co., 125 Iowa 301, 101 NW 
94; Boyer v. Chicago, etc., R. Co., 
123 Iowa 248, 98 NW 764; Hollen- 


beck v. Marion, 116 Iowa 69, 89 NW 
210; Patton v. Lund, 114 Iowa 201, 
86 NW 296; Long v. Travellers’ Ins. 
Co., 113 Iowa 259, 85 NW 24; Brad- 
ley v. Iowa Cent. R. Co., 111 Iowa 
562, 82 NW 996; Kline v. Kansas 
City, etc., R. Co., 50 Iowa 656; Mul- 
downey v. Illinois Cent. R. Co., 36€ 
Iowa 462; Hamilton vy. Des Moines 
Valley R. Co., 36 Iowa 31; Bills v. 
Ottumwa, 35 Iowa 107; Pelamourges 
v. Clark, 9 Iowa 1; Whitmore v. Bow- 
man, 4 Greene 148, 

Kan.—Chicago, ete, R. Co. v. 
Mosher, 76 Kan. 599, 92 P 554; Rems- 
berg v. Iola Portland Cement Co., 
73 Kan. 66, 84 P 548; State v. Ryno, 
68 Kan. 348, 74 P 1114, 64 LRA 303; 
Parsons v. Lindsay, 26 Kan, 426; 
Monroe v. Lattin, 25 Kan. 851; Rob- 
erts v. Brown County, 21 Kan. 247. 

Ky.—Ford v. Providence Coal Co., 
124 Ky. 517, 99 SW 609, 30 KyL 698; 
Fraternal Constr. Co. v. Jackson Fdy., 
etc, Cos 89 SW 265, 28) Kyl e3se: 
Stroh vy. South Covington, etc, R. 
Co., 78 SW 1120, 25 KyL 1868. 

Me.—Conley v. Portland Gas Light 
Co., 99 Me 57, 58 A 61; Lewiston 
Steam Mill Co. v. Androscoggin 
Water Power Co., 78 Me. 274, 4 A 
555; Snow v. Boston, etc. R. Co., 
65 Me. 230; Tebbetts v. Haskins, 16 
ae 283; Cottrill v. Myrick, 12 Me. 

Md.—Councilman vy. Towson Nat. 
Bank, 103 Md. 469, 64 A 358: Gos- 
sage v. Philadelphia, eté., R. Co., 101 
Md. 698, 61 A 692; Stumore vy. Shaw, 
68 Md. 11, 11 A 360, 6 AmSR 412; 
Baltimore, ete., Turnp. Co. v. Cas- 
sell, 66 Md. 419, 7 A 805, 59 AmR 
175; Higgins y. Carlton, 28 Md. 115, 
92 AmD 666. 

Mass.—O’Hare v. Gloag, 221 Mass. 
24, 108 NE 566; Com. v. Spiropoulos, 
208 Mass. 71, 94 NZ 451; Partelow v. 
Newton, etc., R. Co., 196 Mass. 24, 
81 NE 894; Beverley v. Boston El. R. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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weigh the facts so as to draw the correct and proper | inference therefrom.2* Such a witness is frequently 


Co., 194 Mass. 450, 80 NE 507; Far- 
rell v. B. F. Sturtevant Co., 194 
Mass. 431, 80 NE 469; Erickson v. 
American Steel, etc., Co., 193 Mass. 
119, 78 NE 761; Com. vy. Best, 180 
Mass. 492, 62 NE 748; Knight Vv. 
Overman Wheel Cor, ei: Mass. 455, 54 
NE 890; Brady v. Norcross, 174 Mass. 
442, 54 NE 874; Connelly v. Hamil- 
ton Woolen Co., 163 Mass. 156, 39 NE 
787; Hardiman. v. Brown, 162 Mass. 
585, 39 NE 192; Donnelly v. Fitch, 
136 Mass. 558; Com. v. Sturtivant, 117 
Mass. 122, i9 AmR 401; New Eng- 
land Glass Coney: Lovell, 7 Cush, 
319; Com. v. Rogers, 7 Metc. 500, 
41 AmD 458. 

Mich.—Pearson vy. Wallace, 170 
NW 72; Danielski v. Lukomski, 169 
NW 887; Garran y. Michigan Cent. R. 
Co., 144 Mich. 26, 107 NW 284; War- 
ren v. City Electric R. Co., 141 Mich. 
298, 104 NW 6138; Miller v. Meade 
Tp., 128 Mich. 98, 87 NW 131; Mc- 
Nally v. Colwell, 91 Mich. 527, 52 NW 
70, 30 AmSR 494; Hill v. Lafayette 
Ins. Co., 2 Mich. 476. 

Minn.—Finberg v. St. Paul Gas 
Light Co., 141 Minn. 486, 170 NW 
696; Carlin v. Kennedy, 97 Minn. 141, 
106 NW 340; Scarlotta v. Ash, 95 
Minn. 240, 103 NW 1025; Dell v. 
McGrath, 92: Minn. 187, 99 NW 629; 
Byard v. Palace Clothing House Co., 
85 Minn. 363, 88 NW 998; Nutzmann 
v. Germania LL. Ins. Co., 78 Minn. 
504, 81 NW 518; Morris v. Farmers’ 
Mut. F. Ins. Co., 638 Minn. 420, 65 
NW 655; rippner v. Biebl, 28 Minn. 
139, 9 NW 671; Sowers v. Dukes, 8 
Minn, 28. 

Miss.—Jones v. Finch, 37 Miss. 461, 
15. AmD +73. 

Mo.—Julian v. Kansas City Star 
CO; 209, FO; 135, LOT ASW 4965 2S 
Louis, etc., R. Co. v. Continental 
Brick Co., 198 Mo. 698, 96 SW 1011; 
Seckinger v. Philibert, ete., Mfg. Co., 
129 Mo. 590, 31 SW 957; Thompson 
v. Ish, 99 Mo. 160, 12 SW 510, 17 
AmSR 552; Rosenheim vy. America 
Ins. Co., 33 Mo. 230; Newmark v. 
Liverpool, etc., F., etc., Ins. Co., 30 
Mo. 160, 77 AmD 608; Wagner v. 
Jacoby, 26 Mo. 530; Aurora v. Fire- 
man’s Fund Ins. Co., 180 Mo. A. 263, 
165 SW 357; Farmer v. St. Louis, ete, 
Re Coy, LiSMiMor Avis 79, 592, 161L.S Ww. 
327 [cit Cyc]; Smith v. Kansas City, 
125 Mo. A. 150, 101 SW 1118; Mc- 
Ginnis v. R. M. Rigby Printing Co., 
122 Mo. A. 227, 99 SW 4; Frick v. 
Kansas City, 117 Mo, A. 488, 93 SW 
351; Harris v. Quincy, etc., R. Co., 115 
Mo. A. 527, 91 SW 1010; Fountain v. 
Wabash R. Co., 114 Mo. A. 676, 90 
SW 393; Buckalew v. Quincy, etc., 
RieCon 107i Mo; A. 5755 8i SW SELT6s 
Skinner v. E. F. Kerwin Ornamental 
Glass Co., 103 Mo. A. 650, 77 SW 
1011; Pope v. Ramsey, 78 Mo. A. 157; 
Fischer v. Edward Heitzeberg Pack- 
ing, ete., Co., 77 Mo. A. 108; Naugh- 
ton v. Stagg, 4 Mo. A. 271. 

Nebr.—McKennan vy. Omaha, etc., 
St..R. Co., 97 Nebr. 281, 149 NW 826; 
Horst v. Lewis, 71 Nebr. 365, 98 NW 
1046, 103 NW 460; Western Union 
Tel. Co. v. Church, 3 Nebr. (Unoff.) 
22, 90 NW 878, 57 LRA 905; Read v. 
Valley Land, etc., Co., 66 Nebr. 423, 
92 NW 622; Missouri Pac. R. Co. v. 
Fox, 60 Nebr. 531, 83 NW 744; Atchi- 


son, etc., R. Co. v. Lawler, 40 Nebr. 
356, 58 NW 968. 
Nev.—McLeod v. Miller, 40 Nev. 


447, 153 P 566, 167 P 27. 

N. H.—Cochran v. Laton, 78 N. H. 
562, 103 A 658; Flint v. Union Water 
Power Co., 73 N. H. 483, 62 A 788; 
Whittier v. Franklin, 46 N. H. 23, 
88 AmD 185; Jones v. Tucker, 41 
N. H. 546; Page v. Parker, 40 N. H. 
47; Marshall vy. Columbian Mut. F. 
Ins. Co., 27 N. H. 157; Concord R. 
Co. Vz Greely, 23 N. H. 237; Robert- 
son ye Stark, 15 N. H. 109. 

N. J.—Crosby v. Wells, 73 N. J. L. 
790, 67 A 295; Castner v. Sliker, 33 
N. J. L. 95 [aff 33 N. J. L. 507]. 

N. Y.— Finn v. Cassidy, 165 N.Y. 
584, 59 NE 311, 53 LRA 877; Little- 


john v. Shaw, 159 N. Y. 188, 53 NE 
810; Young v. Johnson, 123 N. Y, 226, 
25 NE 363; Ferguson v. Hubbell, 97 
N. Y. 507, 49 AmR 544; Teerpen- 
ning v. Corn Exch. Ins. Co., 435N. Ys. 
279; Bearss v. Copley, 10 N. Y. 93; 
Clark v. Baird, 9 N. Y. 183; Freemont 
v. Boston, etc. R.iCos ac App. Div. 
831, 98 NYS 179 Pate LS Nea icg, Dk: 
mem, 80 NE 1109 mem]; McMullen v. 
New York, 104 App. Div. 337, 98 NYS 
772; Kelly v. Home Sav. Bank, 103 
App. Div. 141, 92 NYS 578; Starer Vv. 
Stern, 100 App. Div. 393% 91 NYS 821; 
McQuade v. Metropolitan Siz .Co;, 
84 App. Div. 637, 82 NYS 720; Cramer 
v. Slade, 66 App. Div. 59, 73 NYS 
125; Pursley v. Edge Moor Bridge 
Works, 56 App. Div. 71 [aff 168 N. Y. 
589 mem, 60 NE 1119 mem]; Hoff- 
man v. Delaware, etc., Canal Co., 18 
App, Div. 572, 44 NYS 949; Gerbig 
v. New York, etc., R. Co., 69 Hun 177 
note; Clark y. Bruce, 12 Hun 274; 
Slater v. Wilcox, 57 Barb. 604; Fin- 
LEY Ve, eNew) Yvorkss City OR.) Co.) 791 
NYS 759; Levy v. Tiger, 90 NYS 366; 
Rochester, etc., R. Co. v. Budlong, 10 
HowPr 289; New York v. Pentz, 24 
Wend. 668; Lincoln v. Saratoga, etc., 
R. Co., 23 Wend:-—425;) Norman: v. 
Wells, 17 Wend. 136; Jefferson Ins. 
Co. v. Cotheal, 7 Wend. 72, 22 AmD 
567. 

N. C.—Ives v. New Bern Lumber 
Co., 147 N. C. 306, 61 SE 70; Daniel 
v. Atlantic Coast Line R. Co., 145 
N. C. 51, 58 SE 601; Horne v. Consoli- 
dated R., Light, etc., Co., 144 N. C. 
375, 57 SEH 19; De Berry v. Carolina 
Cent. R. Co., 100 N: C. 310, 6 SE 7233 
Sikes v. Paine, 32 N. C. 280, 51 AmD 
389. 

N. D.—Hintz v. Wagner, 25 N. D. 
110, 140 NW 729; Keeney v. Fargo, 
14 N. D. 419, 105 NW 92; Ouverson 
v. Grafton, 5 N. D. 281, 65 NW 676. 

Oh. —Ohio, CLCn Torpedo Comms Ve 
Fishburn, 61 Oh. St. 608,°56 NE 457, 
76 AmSR 437; Baltimore, lotcaat. Co, 
v. Schultz, 43 Oh. St. 270, 1 NE 324, 
54 AmR 805; Cleveland, etc., R. Co. 
Vv. Ball, -bs(Ohz St. 5685, ‘Crowell: 
Western Reserve Bank, 3 Oh, St. 406; 
State v. Toledo R., etc., Co., 24 Oh. 
Cine Ciums2i: 

Okl.—Chicago, etc., R. Co. v. Pruitt, 
170: P 1143; WortiSmith} etc:, “R. Co. 
v. Jones, 162 P 1110; St. Louis, etce., 
R. Co. v. Criner, 41 Okl. 256, 137 P 
705; Willet v. Johnson, 13 Okl. 563, 
i aed ae 

Or.—Eaton y. Blackburn, 49 Or. 22, 
88 P 303; Rice v. Wallowa County, 
46 Or. 574, 81 P 358; Farmers’, etc., 
Nat. Bank v. Woodell, 38 Or. 294, 61 
837, 65 P 520, 

Pa.—Loeb v. Davidson, 261 Pa. 418, 
104 A 681; U. S. Horse Shoe Co. v. 
American Express Co., 250 Pa. 527, 
95 A 706; Com. v. Byler, 217 Pa. 512, 
66 A 746, 11 LRANS 639, 10 AnnCas 
786; Boop v. Laurelton Lumber Co., 
212 Pa. 523, 61 A 1021; Monongahela 
Water Co. v. Stewartson, 96 Pa. 436; 
Mish v. Wood, 34 Pa. 451; Forbes v. 
Caruthers, 38 Yeates 527; Dutton v. 
Philadelphia, ete, R. Co., 32 Pa. 
Super. 630; McDonald v. Sundstrom, 
31 Pa. Super. 241; Brubaker v. Le- 
banon, 14 Pa. Dist. 585. 

R. I.—Buffum v. Hatris, 5 R. I. 243. 

Ss. C—Jackson v. Southern R. Co., 
73 S. C. 557, 54 SH 2381; Biggers v. 
Catawba Power Co., 72 S. C. 264, 51 
SE 882. 

S. D.—Hedlun vy. Holy Terror Min. 
Co.7 16: S. D. 261, 92* NW 431. 


Tenn.—Knights of Pythias Vv. 
Steele, 108 Tenn. 624, 69 SW 336; 
Bruce v. Beall, 99 Tenn. 303, 41 SW 
445; Nashville, etc. R. Co. v. Car- 
roll, 6 Heisk, 347. 

Tex:—Et. » Worth,  ete., R. Co. v. 
Thompson, 75 Tex. 501, 12 SW 742; 
Cooper vy. State, 23 Tex. -331; Mis- 
souri, etc., R. Co. v. Steele, 50 Tex. 


Civ. A. 634, 110 SW 171; El Paso, 
etc., R. Co. v. Smith, 50 Tex. Civ. A. 
10, 108 SW 988; Thompson y. Gal- 
veston, etc., R. Co., 48 Tex. Civ. A. 
284, 106 SW 910; International, etc., 


R. Co. v. Nowaski, 48 Tex. Civ. A. 
144, 106 SW 437; ‘Waters- Pierce Oil 
Co. v. Snell, 47 Tex. Civ. A. 413, 106 
SW 170; United Oil, etc., Co. v. Grey, 
4s Tex, pCiy.  Ash0 4 02 - SW 984: 
Galveston, etc., R. Co. v. Henefy, (Civ. 
oS!) SW 884; Citizens’ Tel. Co. v. 
Thomas, 45 Tex, Civ. A. 20, 99 SW 
879; Morgan v. Barber, (Civ. <A.) 
99 SW 730; Galveston, etc., R. Co. v. 
Murray, (Civ. A.) 99 SW 144; Pea- 
cock vy. Coltrane, 44 Tex. Civ. ie 530, 
99 “SW , 107; Texas, CLC gu tv COL a 
Walker, 43 "Tex, Civ. A. 278, 95 SW 
743; Collins v. Chipman, (Civ. A.) 95 
sw 666; Kirby Lumber Co. v. Cham- 
bers, (Civ. A.) 95 SW 607; St. Louis 
Southwestern R. Co. v. Terhune, (Civ. 
A.) 94 SW 381; Wall v. Melton, (Civ. 
A.) 94 SW 358; Guilt, etc. RAiGo. sv. 
Wynne, (Civ. A.) 91 SW 8238; St. 
Louis, + ete; R...Co.nv. smiths (Civ. 
A.) 90 SW 926; Sullivan y. Owens, 
(Civ. A.) 90 SW 690; Chicago, etc., 
R. Co. v. Seale, (Civ. A.) 89 SW 
997; Texas” Cent: “R.- Co.vv. Miller, 
(Civ. A.) 88 SW 499; Gulf, etc., R. 
Co. v. Harbison, (Civ. A.) 88 SW 
452 [aff 90 SW 1097]; Elliott v. Fer- 
guson, 37 Tex. iCive A. 440, 183 Siw 
56; Gammel-Statesman Pub. Co. v. 
Monfort, (Civ. A.) 81 SW 1029; Inter- 
national, etc., R. Co. v. Mills, 34 Tex. 
Civ. A. 127, 78 SW 11; Texas, etc., R. 
Co. v. Cochrane, 29 Dex: Civ. A: 383; 
69 SW 984; Houston, etc., R. Co. v. 
Hopson, (Civ. A.) 67 SW 458; Gulf, 
etc., R. Co. v. Matthews, 28 Tex. Civ. 
A. 92, 66 SW 588, 67 SW 788; Gal- 
veston, etc., R. Co. v. Robinett, (Civ. 
A.) 54 SW 263. 

Utah.—State v. Winslow, 30 Utah 
403, 85 P 433, 8 AnnCas 908; Meyers 
v. Highland Boy Gold Min. Co., 28 
Utah 96, 77 P 347; Palmquist v. Mine, 
ete., Supply Co., 25 Utah 257, 70 P 
994; Olson v. Oregon Short Line R. 
Co., 24 Utah 460, 68 P 148; Faulk- 
ner v. Mammoth Min. Co., 23 Utah 
437, 66 P 799; Beaman v. Martha 
Washington Min. Co., 23 Utah 139, 
Gomme 68ae 

Vt.—Morrisette v. Canadian Pac. R. 
Co., 76 Vt. 267, 56 A 1102; McGovern 
v. Hays, 75 Vt. 104, 53 A 326; Baker 
Vv. “Sherman, “71 Vit. 439,59 46% Ay 57s 
Stowe v. Bishop, 58 Vt. 498, 3 A 494, 
56 AmR 569; Cavendish y. Troy, 41 
ie 99 ieduester) “v. =Pittsfords nt) Viz 

Va.—Parlett v. Dunn, 102 Va. 459, 
46 SE 467; Norfolk R., etc., Co. v. 
Corletto, 100 Va, 355, 41 SE 740. 

Wash.—Tacoma, etc., Lumber Co. 
v. Field, 100 Wash. 79, 170 P 360; 
Cook vy. Stimson Mill Co., 41 Wash. 
314, 83 P 419; Jones v. Emerson, 41 
Wash. 33, 82 P 1017; Edwards v. 
Burke, 36 Wash. 107, 78 P 610. 

W. Va.—Welch v. Franklin Ins. 
Co., 23 W. Va. 288. 

Wis.—Bloch vy. American Ins. Co., 
132 Wis. 150, 112 NW 45; Estey Or- . 
gan Co. v. Lehman, 132 Wis. 144, 
Dida NW. 210974 122 (| AmS Rio 5 1. 
LRANS 254; Hupfer v. National Dis- 
tilling Co., 127 Wis. 306, 106 NW 
831; Olwell v. Skobis, 126 Wis. 308, 
105 NW 777; Allen v. Voje, 114 Wis. 
1, 89 NW 924; Baxter v. Chicago, etc., 
R. Co., 104 Wis. 307, 80 NW 644; 
Neilson v. Chicago, ete, R. Co., 58 
Wis. 516, 17 NW 310; Veerhusen v. 
Chicago, ‘ete:, RR.) Co;,153 Wis. 689, 
_ NW 433; Cole v. Clarke, 3 Wis. 
323. 

Eng.—Campbell v. Rickards, 5 B. 
& Ad. 840, 27 ECL 353, 110 Reprint 
1001; Ramadge v. Ryan, 9 Bing. 333, 
23 ECL 604, 131 Reprint 640; Folkes 
v. Chadd, 3 Dougl. 157, 26 ECL 63, 
99 Reprint 589. 

B. C.—British Columbia Land, ete., 
Agency, Ltd. v. Hillis, 6 B. C. 82. 

N. S.—Smith v. Canada Pac. R. Co., 
34 N.S. 22. 

Que.—Cure, etc., of St. Alexis v. 
Record Fdy., etc., Co., 49 Que. Super. 
gare | Mackay Vv. Frappier, 2 Que, Pr. 


ie U. SU. S. Smelting Co. v. 
Parry, 166 Fed. 407, 92 CCA 159. 
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termed an expert,?> but this is inaccurate, for the 
skilled witness testifies as to the result of his own 
observation, and occupies the same position as any 
other witness except that within certain lines he 
possesses a superior knowledge which enables him 
to understand, as one without such special knowl- 
edge could not, what he has observed,?* although he 
may also be competent to testify as an expert on 
It follows that a 
skilled witness cannot be permitted to. state an in- 
ference which is not based on his own knowledge 


hypothetically stated facts.?7 


and observation.?8 


Where the jury are competent to draw a proper 
inference and all the facts necessary therefor can 
be placed before them, the inference of the ob- 
server, even though specially skilled and experi- 


enced, is rejected.?® 
[§ 729]  b. 


Ala.—Louisville, etc., R. Co. v. Ma- 
lone, 109 Ala. 509, 20 S 338. 

Mass.—Com. v. Spiropoulos, 208 
Mass. 71, 72, 94 NE 451. 

Minn.—Dell v. McGrath, 92 Minn. 
187, 99 NW 629. 

LAS H.—Barnes v. Heath, 58 N. H. 
ne Y.—De Witt v. Barly, 17 N. Y. 
3 

N. C.—Britt v. Carolina Northern 
RiiCo., 1480 N.C. 37, 62 SH2601: 

See also cases Supra note 23. 

“It is generally recognized that in 
questions involving a knowledge of 
science and the arts, or where tech- 
nical qualifications and professional 
skill are in issue, opinion evidence is 
admissible, while ordinary events as- 
sociated with daily life are presumed 
to be understood by the jury because 
of their experience, without the as- 
sistance of experts.” Com. v. Spiro- 
poulos, supra. 

“The most important qualification 
of the general rule before stated is 
that which permits a witness pos- 
sessed of special training, experience, 
or observation, in respect of the mat- 
ter under investigation, to testify to 
his opinion when it will tend to aid 
the jury in reaching a correct con- 
clusion; the true test being, not the 
total dependence of the jury upon 
such testimony, but their inability to 
judge for themselves as well as is 
the witness.” U. S. Smelting Co. v. 


Sai G 166 Fed. 407, 411, 92 CCA 
59. 
[a] A corollary is that it is error 


to authorize the jury to reject as 
untrue the statement of such a wit- 
ness merely because it is not con- 
firmed by their experience and obser- 
vation. Louisville, etc., R. Co. v. 
Malone, 109 Ala. 509, 20 S 33. 

25. State vy. Johnson, 66 S. C. 23, 
44 SH 58; State v. Martin, 47 S. C. 
67, 25) SW °113. 

26. Betts v. Chicago, etc., R. Co., 
92 Iowa 3438, 60 NW 623, 54 AmSR 
558, 26 LRA 248; Taber v. New York 
HE RYACo. 8, IN: CY Aes upper. b%9, wit 
NYS 584 [aff 134 N. Y. 615 mem, 32 
NE 649 mem] 

[a] A stipulation limiting the 
number of experts does not apply to 
skilled observers. Taber v. New 
York El. R. Co., 58 N. Y. Super. 579, 
11 NYS 584 [aff 134 N. Y. 615 mem, 
32 NE 649 mem]. 

27. State v. Wilson, 117 Mo. 570, 
21 SW 443; Titus v. Gage, 70° Vt. 213, 


39 A 246. 

28. New York County Nat. Bank v. 
re ie 173 App. Div. 814, 160 NYS 
422. 

29. Ark.—St. Louis, etc., R. Co. 
Ww. “Yarbrouen, 256 “Ark. 602)" 20N:Siw 
5b short. vi «State, 52) Ark 180, 11 
SW 959, 20 AmSR’ 163. 

Ind.—Bennett v. Meehan, 83 Ind. 


Stating Facts on Which Opinion 
Based. It is usually held that a skilled observer 
who states inferences from sensation must, like an 
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ordinary witness, and for similar reasons,*° state 
the facts upon which his opinion is based so far 
as they permit of detailed enumeration.** 
there are also cases in which such a witness has 
been permitted to state his opinion without detail- 
ing the facts on which it is based, leaving these 
to be brought out on cross-examination,®? and cer- 
tainly no error is committed where the witness 
states his conclusion first, and immediately proceeds 
to state the facts on which it is based.%* 

Particular Subjects. 


But. 


The rules with 


respect to the subjects on’ which it is proper to re- 


[§ 731] 
Exclusion. 


H. 


566, 43 AmR 78. 
Mass.—Com. vy. Sturtivant, 
Mass. 122, 19 AmR 401. 
Oh.—Baltimor e, 
Schultz, 43 Oh. St. 270, 1 NE 324, 


54 AmR 805.. 
Northfield, 33 Vt. 
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Vt.—Crane vy. 
124; Fraser v. Tupper, 29 Vt. 409 

30, See supra § 652. 

31. Ala.—Knowlton y. Central of 
Georgia R. Co., 192 Ala. 456, 68 S 
281; Stewart v. Sloss-Sheffield Steel, 
ete; VCoP st TO Ala. MOS a5 45S 74s? 
AnnCas1912D 815; Birmingham R., 


ete.,. Co. wv. Mayes, 153 Ala. 178, 044 
S° 1032, 

Conn. 
346, 85 A 519; Porter v. Pequonnoc 
Mfg. Cor,“ 17 Conn.'249; 

Del.— Rodney v. Burton, 27 Del. 
171, 86 A 826 

Ky.—Howard v. Creech, 101 SW 
974, (31_ Ky. 201: 

Me.—In re Whiting, 110 Me. 232, 
85 A 791. 

Md.—-Baltimore, ete, R. Co. v. 
Hammond, 128 Md. 237, 97 A 532; 


Baltimore, etc., R. Co. v. Whitacre, 
124 Md. 411, 92 A 1060 [aff 242 U.S. 
169, 37 SCt 33, 61 L. ed. 228]; Whit- 
ing-Middleton Constr. Co. v. Preston, 
121 Mad, 210, 88 A 110; Baltimore v. 
Hurlock, 113 Md. 674, 78 A 558. 
Mo.—Farmer v. St. Louis, ete, R. 
Coz, (278" Mo, HAS" 79 161 (SW 2:7. 
N. Y.—Weibert v. Hanan, 202 N. Y. 
328, 95 NE 688 [rev 1386 App. Div. 388, 
121 NYS 35]; Gill v. Brie R. Co., 151 
App. Div. 131, 135 NYS 355 [rearg and 
app to court of appeals den 152 App. 


Div. 904, 186 NYS 1135]; Leahy v. 
Gaylord, etc., Co., 117 App. Div. 316, 
102 NYS 78. 

Or.—Gallagher v. Kelliher, 58 Or. 
557, 114 PB 943; 1150P).596) 

Vt.—Fowlie v. McDonald, 82 Vt. 
230, 72 A 989. 

[a] TWustration.—Where physi- 


cians have stated to the jury no facts 
tending to show that plaintiff had 
sustained any permanent injury, and 
no facts about the examination of 
him the day before the trial, except 
that they made it for the purpose 
of ascertaining his condition, and, 
beside this, have merely stated that 
some time after the accident they 
opened up his scalp and discovered 
a fissure or fracture, and, without 
investigating as to depth and details, 
scraped the bone and cleansed and 
dressed the wound, it is error to 
allow them to testify that from their 
treatment and examination’ of him, 
and their examination of him the day 
before the trial, it was reasonably 
certain that his injuries would be 
permanent; and this, although it be 
assumed that their testimony was 
based on what plaintiff testified. to, 
as in such case they would be de- 
termining the effect of his testimony, 


CtC RVR. ios th Ve.) 


ceive the inferences of skilled observers and the 
judgments of experts are so similar that it has 
been deemed advisable to discuss them together 
further on in this article.*4 


Conclusions of Law—l. Rule of 


The general rule is that a witness will 
not be permitted to state a conclusion of law,*® 


and what facts it established. Leahy 
v. Gaylord, etc., Co., 117 App. Div. 
316, 102 NYS 78. 

382. Malone-McConrnell Real Hst. 
Co. v. J. B. Simpson Audit Co., 19% 
Alay «677,017 34S! 369> i Blake iv. ’Bea- 
ford, 170 Iowa 128, i151 NW 74; Wei- 
bert v. Hanan, 202 N.. Y. 328, 95 NE 
688 [rev 136 App. Div. 388, 121 NYS 
35]; In re Martin, 82 Misc. 574, 144 
NYS 174. 

[a] Mental condition —A medical 
expert testifying to the mental con- 
dition of a party, need not disclose 
in the first instance the particular 
facts on which his opinion is based. 
Weibert v. Hanan, 202 N. Y. 328, 95 
NE 688 [rev 136 "ADD. Div. 388, 121 
NYS 35] 

[b] Liat condition.—A_ physi- 
cian who personally examined a pa- 
tient may testify as to whether the 
union of a broken bone had taken 
place, without detailing all that he 
had discovered in his examination. 
Blake v. Bedford, 170 Iowa 128, 151 
NW 74. 

{c] VWalue.—A skilled witness’ 
statement of the relation of the as- 
sessed to the actual value of taxable 
property in a ward was properly re- 
ceived as a resumé of the instances 
upon which the testimony was based, 
where neither party called for the 
evidence of the instances, a tabula- 
tion of which the witness had. Peo. 
v. Woodbury, 67 Misc. 481, 123 NYS 
592. 

33. Siockwell v. Brinton, 26 N. D. 
1, 142 NW 242. 

34. See infra §§ 737-789. 

35. U. S.—Walker v. McLoud, 204 
UA S. 302)°277 SCt. 2985) 51 dbs ed. 5495 
[aff 1380 Wedic 1394, o 07; CCA, 8455 
Ex p. Chow Chok, 161 Fed. 627 [aff 
163 Fed. 1021, 90 CCA 230]; Wright 
v. Michigan Cent. R. Co., 180 Fed. 
843, 65 CCA 327. 

Ala.—Lacey v. Hendricks, 164 Ala. 
280, 51 S 157, 187 AmSR 45; Mobile, 
ete., R. Co. v.. Hawkins, 1638. Ala. 
565, 51 S 87; Western Union Tel. 
Co. v. Merrill, 144 Ala. 618, 39 S 
121,113 AmSR 66; Page v. Haas Bros. 
Backing Coys 19. Alas PAL AAS aa 62 aS 
691. 

Cal.—In re Pepper, 158 Cal. 619, 112 
P 62, 31 LRANS 1092; Union Sheet 
Metal Works v, Dodge, 129 Cal. 390, 


62 P 41; Crowley v. Savings Union 
Bank, etc., Co., 30 Cal. A. 144, cbt 
P 516; Gage v. Billing, 12 Cal. 
688, 108 P 664. 

Colo._-Hubbard v. Mulligan, 34 
Colo. 236, 82 P 783. 

Conn.—Madison vy. Guilford, 85 
Conn. 55, 81 A 1046. 

Ga.—Churchill v. Jackson, 132 Ga. 


666, 64 SE 691, 49 LRANS 875, Ann 
Casi1913E 1203; Allison v. Wall, 121 
Ga. 822, 49 SE 831; Lamb v. Bruns- 
wick, 121 Ga. 345, 49 SE 275; Trav- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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for example, as to the existence of an agen- 
ey *° or other authority;37 as to the existence 


elers’ Ins. So. v. Thornton, 119 Ga. 
495, 46 SE 678; International L. Ins. 


Co. v. Nix, 11 Ga. A.: 664, 75 SE 
1058; Connor y. Hodges, 7 Ga. A. 
153, 66 Sk 546. 

Lllk.—Morgan ‘v.) Poe, 254: 11-96, 


98 NE 248; New York Mut. L. Ins. 
Co. v. Allen, 212, Ill. 134, 72 NE 200; 
ISelly iw. Williams, 162) Tl. As 5713 
Pickham vy. Illinois, ete., R. Co., 153 
Til. A. 281; Swift v. Miller, 139 I1l. 
ACEO 2. 

Ind.—Indianapolis, etc., Rapid 
Transit Co. v. Walsh, 45 Ind. A. 42, 
90 NE 138. 

Iowa.—Taylor v. Earlham Inde- 
pendent School Dist., 181 Iowa 544, 
164 NW 878; Heiman v. Felder, 178 
Iowa 740, 160 NW 234, 237 [cit Cyc]; 
James v. Fairall, 168 Iowa 427, 148 
NW 1029; Christenson v. Peterson, 
163 Iowa 708, 144 NW 315; Getchell, 
etc., Lumber, etc., Co. v. Peterson, 
124 Iowa 599, 100 NW 550. 


Kan.—Olmstead v. Koester, 14 
Kan. 463. 

Ky.—Russell v. Louisville, etc., R. 
Co., 124 SW 841. 

Siac v. White, 4 La, Ann. 
301. 

Md.—Argi Mfg. Co. v. Atlantic 


Fertilizer Co., 129 Md. 42, 98 A 365, 
AnnCasl1918B 396; Jones v. Dugan, 
124 Md. 346, 92 A 775; Wells, etc., 
Council No. 14 J. U. A. M. v. Little- 
ton, 100 Md. 416, 60 A 22. 
Mass.—Gordon v. Marlborough 
First Universalist Soc., 217 Mass. 30, 
104 NE 448; Brunelle v. Lowell Elec- 
tric Light Corp., 194 Mass. 407, 80 
NE 466; Luce vy. Parsons, 192 Mass. 
8, 77 NE 1032; Barts v. Morse, 12 
Mass. 226. : 


Mich.—Calvert v. Schultz, 143 
Mich. 441, 106 NW 1123. 
Mo.—Harris v. Missouri Pac. R. 


Co., 180 Mo. A. 583, 166 SW _ 335; 
Achle v. Brand, 176 Mo. A. 395, 158 
SW 709; Ellis v. Brand, 176 Mo. A. 
383, 158 SW 705. 

Mont.>Ford vy. Drake, 46 Mont. 
Siaelen ©! LOLS: 

Nebr.—lIler v. Miller, 78 Nebr. 675, 
676, 111 NW 589, 14 LRANS 289 
[cit Cyc]; Searles v. Oden, 13 Nebr. 
344, 14 NW 420. 

Nev.—Burns v. Loftus, 32 Nev. 55, 


104 P 246; State v. Carson Tp. Jus- 
tice Ct... 29) Nev. .191, 8% Pt, 39. P 
24. 


N. J.—In re McCraven, 87 N. J. 
Eq. 28, 99 A 619; Ex p. Clark, 20 
N. J. L.: 648, 45 AmD 394. ° 

N. Y.—Sentenne v. Kelly, 59 Hun 
512, 183 NYS 529; New York Mut. L. 
Ins. Co. v. Polhemus, 76 Misc, 449, 
1385 NYS 14. 

Or.—Gile v. Lasselle, 89 Or. 107, 


171 P 741; Black v. Southern Pac. 
Gornes se Or. 1bSe,.ylid. 2. 8083) Bak 
ber v. Toomey, 67 Or. 452, 136 P 
3438. 

Pa.—Murray v. Ellis, 112 Pa. 485, 
3 A 845. 


Ss. C—foster v. Foster, 81 S. C. 


307, 62 SE 320. 


Tenn.—Nashville, ete. R. Co. v. 
Brundige, 114 Tenn, 31, 84 SW 805, 
4 AnnCas 887. ; 

Tex.—Brady v. Richey, (Civ. A.) 


202 SW 170; Kansas City, ete, R. 
Co. v. James, (Civ. A.) 190 SW 1136; 
Ft. Worth, etc., R.-Co. v. Gatewood, 
(Civ. A.) 185, SW 932; Amarillo First 
State Bank v. Cooper, (Civ. A.) 179 
SW 295;. Houston, etc. R. Co. v. 
Hawkins, (Civ. A.) 167 SW 190; Ma- 
gee v. Paul, (Civ. A.) 159 SW 325; 
Wauhop v. Sauvage, (Civ. A.) 159 
SW 185; Williams v. Livingston, 52 
Tex. Civ. A. 275, 113 SW 786; Gal- 
veston, etc., R. Co. v. Kimble, 49 Tex. 
Civ. A. 622, 109 SW 234; Rea_v. 
Schow, 42 Tex. Civ. A. 600, 93 SW 
706; Fulcher v. White, (Civ. A.) 48 
SW 881; Bugbee Land, etc. Co. v. 
Brents, (Civ. A.) 31 SW 695. 
Utah.—North Point Cons. Irr. Co. 
v. Utah, etc., Canal Co., 16 Utah 246, 
52 P 168, 67 AmSR 607, 40 LRA 851; 


EVIDENCE 


Levy v. Salt Lake City, 5 Utah 302, 
TGME Oo Ss ‘ 

Vt.—Clough vy. Patrick, 37 Vt. 421. 

Va.—Litfe Ins. Co. v. Hairston, 108 
Va. 832, €2 SE 1057, 128 AmSR 989. 

Wis.—Ziemer v. GC. G. \Bretting 
Mfg. Co., 147 Wis. 252, 133 NW 139, 
AnnCas1912D 1275; McKesson  v. 
Sherman, 51 Wis. 303, 8 NW 200. 

Eng.—Carter. vy. Boehm, 3 Burr 
UIOS no eprint 1162, 1 ON.) Bl. 593, 
96 Reprint 342, 13 HRC 501. 

[a] Testimony not amounting to 
legal conclusion.—(1) The  testi- 
mony of a contractor for the con- 
struction of a dwelling that he let 
the contract for the plastering to a 
person named-is not open to the ob- 
jection that it is a legal conclusion, 
especially in the absence of an at- 
tempt, by cross-examination, to show 
that he was mistaken. Gillilan v. 
Schmidt, 131 Mo. A. 666, 111 SW 611. 
(2) In an action to establish a tax 
title, where the question of statutory 
notice came in issue, it was not a 
conclusion) of law for a witness to 
testify that the lot was vacant. Cary 
v. Given, 144 App. Div. 221, 129 NYS 


35. 

[b] “Live” on 
dence.—A witness 
“trustee suit’ to collect taxes, in 
which defendant’s residence was in- 
volved, that defendant lived in a 
certain place in a certain year, the 
word “live” not stating the ultimate 
fact of residence, but a fact bearing 
on the question of residence. Cool- 
idge v. Taylor, 85 Vt. 39, 80 A 1038. 

[c] Evidence irrelevant. — Evi- 
dence is at times rejected as a con- 
clusion, when the satisfactory ground 
of exclusion is that the fact would 
be irrelevant, as for example whether 
in doing certain things the actor 
“considered himself liable.” Sturgis 


question of reési- 
could state in a 


First Nat. Bank v. Reed, 36 Mich. 
263. 
36. U. S.—Farrell v: U. §S., 110 


Fed. 942, 49 CCA 1838. 

Ala.—Goodard vy. Garner, 109 Ala. 
98, 19 S 513; Guy v. Lee, 81 Ala. 163, 
2S 278. 

Cal.—Cemeron v. Ayres, 175 Cal. 
662, 166 P 801. 

Conn.—Young v. Newark F. Ins. 
Co;,) 59 5Conn., 415, 22" As 32: 

Ga.—Herrington vy. Shumate Razor 
Co., 6 Ga. A. 861, 65 SE 1064. 
Ais eyes. VaiOurcy, 4, Eig A. 

Ind.—Jackson vy. Todd, 56 Ind. 406. 

Mass.—Gordon is Marlborough 
First Universalist Soc., 217 Mass. 30, 
104 NE 448. 

Minn.—Dalton Adding Mach. Co. v. 
Bailey, 137 Minn. 61, 162 NW 1059; 
Larson v. Lombard Inv. Co., 51 Minn. 
14) 53. NW.279. 

Mo.—State v. Huff, 161 Mo. 459, 
61 SW 900, 1104; J. R. Watkins Med- 
ical Co. v. Holloway, (A.) 181 SW 
602; McGraw v. O’Neil, 123 Mo, A. 
691, 101 SW 1382. 

Nebr.—Maurer v. Miday, 25 Nebr. 
575, 41 NW 395. 

N. Y.—Harnickell v. Parrott Silver, 
Cte ae Mins COs velop SllVan SUD CLs 
NYS 112 [rev on other grounds 117 
N. ¥. 644 mem, 22 NE 1079 mem]; 


McCluskey v. Minck, 18 Misc. 565, 
42 NYS 462. 

Pa.—New York Cent. etc., R. Co. 
v. Deer Creek Lumber Co., 49 Pa. 
Super. 453. 

Porto Rico.—Erwin y. Nater, 6 
Porto Rico Fed. 473. 

Ss. D—Chaplin v. Mutual Cash 


Guaranty F. Ins. Co., 26 S. D. 632, 
129 NW 238. 

Tex.—Mann v. Bell, (Civ. A.) 184 
Sw 320; Arnold v. Johnson, (Civ. 
A.) 128 SW 1186; Southern Home 
Bldg., ete., Assoc. v. Winans, 24 Tex. 
Civ. A. 544, 60 SW 825. 


Utah.—McCornick v. Queen_ of 
Sheba Gold Min., etc., Co., 23 Utah 
71, 63 P 820. 

37. Colo.—Stuart vy. Asher, 15 


of a partnership,?® 
tion,*® or tenancy;*° as to ownership *! or posses- 
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membership in an associa- 


Colo, A. 403, 62 P 1051. 

Del.—Schagrin v. Schagrin, 28 Del. 
318, 92 A 862. 

lll.—Hoffman v. Tosetti Brewing 
Co., 167 Ill. A, 291 [rev on other 
grounds 257 Ill. 185, 100 NE 531]. 

lowa.—Baxter vy. Rollins, 99 lowa 
226, 68 NW 721. 

N. Y.—Carr y. Prudential Ins. Co., 
DV ON CAD. Dives sl Ops bUe EN Yas meee 
Sugarman v. Kearns, 84 Misc. 450, 
146 NYS 192. 

Mass.—Parrot v. Mexican Cent. R. 
Co., 207 Mass. 184, 93 NE 590, 34 
LRANS 261. 

Tex.—Lipscomb v. Houston, etc., 
R. Co., 95 Tex. 5, 64 SW 923, 98 AmSR 
804, 55 LRA 869. 

38. Ala.—Brandon Vv. Progress 
Distilling Co., 167 Ala. 365, Ss 
640; Alexander v. Handley, 96 Ala. 
PPADS Taleb Ree 

Colo.—Hubbard v. Mulligan, 34 
Colo. 236, 82 P 783; Omaha, etc., Co, 
v. Rucker, 6 Colo. A. 334, 40 P 853. 

Ill—Bragg v. Geddes, 93 Ill. 39. 

Iowa.—Miller v. Baker, 161 Iowa 
136, 140 NW 407; Williams v. Sout- 
ter, 7 Iowa 435. 

Miss.—Atwood  y. 37 
Miss. 635. 

M).—Aehle vy. Brand, 176 Mo. A. 
395, 158 SW 709; Ellis v. Brand, 176 
Mo. A. 383, 158 SW 705. 

N. Y.—Reynolds v. 62 
Hun 596, 17 NYS 4382. 

[a] Holding out as a partner is 
equally a conclusion of law and inad- 
missible. Reynolds y. Lawton, 62 
Hun 596, 17 NYS 432. 

39. Wells, etc., Council No. 14 J. 
U. A. M. v. Littleton, 100 Md. 416, 
60 A 22; Wagner vy. Supreme Lodge 
re & L. H., 128 Mich. 660, 87 NW 
03. 

[a] Nature of the membership as 
beneficial or nonbeneficial member 
cannot be stated. Wells, etc., Coun- 
cil No. 14 J. U. A. M. v. Littleton, 
100 Md. 416, 60 A 22. 


Meredith, 


Lawton, 


40. Parker v. Haggerty, 1 Ala. 
632. 
41. Ala—McCreary  v. Jackson 


Lumber Co., 148 Ala. 247, 41 S 822; 
eee ee Va Carr, fioe Alar oop. aac 
S795. 


Ark.—Benson y. Files, 70 Ark, 423, 
68 SW 493. 

Ca].—Clapp v. Churchill, 164 Cal. 
741, 130 P 1061; Haton v. Locey, 22 
Call AVG62;, 186 PP) 534: 

Ga.—Tillman vy. Bomar, 134 Ga. 
660, 68 SE 504; Phillips v. Collins- 
ville Granite Co., 123 Ga. 830, 51 SE 
666; Strickland v. Angier, 99 Ga. 272, 
25. SE. 632. 

Ill.— Perkins v. Kinsley, 102 Ill. A. 
562 [rev on other grounds 204 I1l. 
275, 68 NE 486]; Rahe v. Baker, 44 
BAS ois sla wins: Von Ela rdinr tna: 
Ill. A. 564 [rev on other grounds 141 


Til. 572, 31 NE 307, 33 AmSR 347]. 
Iowa.—Billick v. Davenport, 164 
Iowa 105, 145 NW 470; Corn Exch. 


Bank v. Shuttleworth, 99 Iowa 536, 
68 NW 827. 

Kan.—Hite v. Stimmell, 45 Kan. 
469, 25 P 852; Simpson v. Smith, 27 
Kan. 565; Brown v. Cloud County 
Bank, 2 Kan, AC 36 25 <4 20 PbO 3” 

Md.—Farley v. Clover, 113 Md. 
379, 77 A 589. 

Mass.—Luce y. Parsons, 192 Mass. 
85 211 IN 10327 

Mich.—Mains v. Webber, 131 Mich. 
213, 91 NW 172; Montgomery v. Mar- 
tin, 104 Mich. 390, 62 NW 578; Web- 
ster v. Sibley, 72 Mich, 630, 40 NW 
Wea 

Miss.—Dunlap v. Hearn, 37 Miss. 
471; Wells v. Shipp, 1 Miss. 358. 

Mo,—Laclede Land, ete, Co.: v. 
Goodno, 181 SW 410; Hendley v. 
Globe Refinery Co., 106 Mo. A. 20, 79 
SW 1168. 

Nebr.—Cropsey v. Averill, 8 Nebr. 
Tb. 

Nev.—State v. Carson Tp. Justice 
Gir COMING. Ol Saad, tou be aa 

N. Y.—Richmond v. Brewster, 2 
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sion ** of property, either real or personal; 
the existence or sufficiency of a title to prop- 
erty,*® the passing of title,** or the abandonment 
to the validity 
authority 
agent ;*7 as to boundaries,*® consideration,*® duty,°° 
excuse,®! indebtedness,°? justification,°* the powers 


rights;*° as 


of property or 
the 


of an instrument *® or 


of a corporation,®* ratification,°® 


NYS 400; Coats v. Dickenson, 5 Alb 
LJ 333. 

Ss. C—Foster v. Foster, 81 S. C. 
307, 62 SE 320; Burnett v. Craw- 
ford, 50 S. C. 161, 27 SE 645. 

Tex.—Huff v. Crawford, 89 Tex. 
214, 34 SW 606; Johnston v. Martin, 
81 Tex. 18, 16 SW 550; Lawson v. 
Port Arthur Canal, “etc, (Co, (Civ. 
A.) 185 SW 600; McClung v. Watson, 
(Civs As )ieA65 SW 55 2; Wauhop v. 
Sauvage, (Civ. A.) 159 sw 185; Hack- 
barth v. Gordon, (Civ. Boe 120 SW 
591; Continental Ins, vy. Cum- 
mings, (Civ. A.) 95 sw “48: Cullers 
v. Gray, (Civ. A.) 57 SW 305; Scott 
v. Witt, (Civ. A.) 41 SW 401; West- 
ern Union Tel. Co. v. Hearne, LOX 
Civ. A. 67, 26 SW 478. 

W. Va. —Parks v. Morris, 63 W. Va. 
51, 59 SE 753. 

{al Ownership of personal prop- 
erty may be stated. Smead v. Pat- 
terson, 190 Ala. 43, 66 S 664. 

42. Fla.—Walrous v. Morrison, 33 
Fla. 261, 14 S 805, 39 AmSR 139. 

Ga.— Howell v. Simpson Grocery 
Co., 121 Ga. 461, 49 SE 299. 

Tll.—Huftalin v. Misner, 70 Ill. 55. 

Md.—Thistle v. Frostburg Coal Co., 
10 Md. 129. 

Mo.—Kendall ete 
Bain, 46 Mo. A. 58 

N. Y.—Arents v. soe Island R. 
Co., 156 N. Y. 1, 50 NE 422; Parsons 
Vv. Brown, 15 Barb. 6903 Boyle v. Wil- 


ClGs COV. 


liams, 1 Misc. 112, 20 NYS 727. 
Tex.—Howard v. State, (Cr.) 178 
SW 506. 


Vt.—Fadden v. McKinney, 87 Vt. 
816, 89 A 351. 

[a] Adverse possession——To per- 
mit a witness to testify that a cer- 
tain possession was actual, open, and 
notorious would be still more clearly 
a conclusion of law. This is merely 
an opinion of the witness on an is- 
sue which the jury should settle. 
Watrous v. Morrison, 33 Fla. 261, 14 
S 805, 39 AmSR 139. 

[b] Where possession is the point 
in issue, the conclusion of the wit- 
ness is to be rejected. Thistle v. 
Frostburg Coal Co., 10 Md. 129; Ken- 
dall Boot, etc., Co. v. Bain, 46 Mo. A. 
581; McClung v. Watson, (Tex. Civ. 
A.) 165 SW 532. 

43. Cal.—Winter v. Stock, 29 Cal. 
407, 89 AmD 57. 

Ga.—Hirsh v. Beverly, 125 Ga. 657, 
54 SE 678; Bleckley v. White, 98 
Ga. 594, 25 "SE 592. 

Ill.—Evans v. Gerry, 174 Ill. 595, 
51 NE 615; Leahy v. Hair, 33 Ill. A. 
461; Mead v. Altgeld, 33 Tk eAc ees 
[aft 136 Ill. 298, 26 NE 388]. 

Kan.—Stiles v. Steele, 37 Kan. 552, 
Lowe 561: 

N. Y.—Hess v. Eggers, 38 Misc. 
426, 78 NYS 1119. 

Okl.—Jones v. Bristow First Nat. 
Bank, 39 Okl. 393, 135 P 373. 

Pa.—Murray v. Ellis, 112 Pa. 485, 
3 A 845. 

Porto Rico.—Ex p. Bayamon, 7 
Porto Rico 145; Ex p. Wenar, 5 
Porto Rico 150. 

S. C.—Foster v. Foster, 81 S. C. 

(Civ. Ap) 


307, 62 SE 320. 

Tex.—Gonzales v. Adoue, 
56 SW 543 [rev 94 Tex. 120, 58 SW 
QDi ly eesCOter Ve. Witt, (Clive, A), 640 
SW 401. 

W. Va.—Scott v. Hughes, 66 W. Va. 
573, 166 ISB) 9737. 


{a] The witness cannot state 
whether there is: (1) Good title. 
Stilesviv.. steele, os) sian.» ooe.) Logg 


561; Shifflet v. Morelle, 68 Tex. 382, 
4 SW 843. (2) Legal title. Kirk- 


EVIDENCE 


as to 


of an 


responsibility,°® 


patrick v. Clark, 132 Ill. 342, 24 NH 
Tidy wee AIS EY Oo1,» on lA ote aCe) 
Satisfactory title. Winter v. Stock, 
29 Cal. 407, 89 AmD 57. (4) No 
title. Hess v. Eggers, 38 Misc. 726, 
CS SONY San oe 

[b] Even a skilled witness cannot 
testify as to the validity of a legal 
title. Evans v. Gerry, 174 Ill. 595, 
51 NE 615. 

44. Bleckley v. White, 98 Ga. 594, 
25 SH &92. 

45. Gaston v. Gainesville, etc., 
Electric R. Co., 120 Ga. 516, 48 SH 
188; Lathrop v. Central Iowa R. Co., 
69 Iowa 105, 28 NW 465. 

[a] Abandoument of  street.—; 
Lathrop v. Central Iowa R. Co., 69 
Towa 105, 28 NW 465. 


46. Stepp v. National L., etc., 
Assoc., 37 S: C.-417, 16 SH 134. 
47. Ind.—Hargrove v. John, 120 


Ind, 285, 22 NE 132. 
Iowa.-Baxter v. Rollins, 99 Iowa 
226, 68 NW 721. 
Mass.—Providence Tool Co. vy. 
U. S. Manufacturing Co., 120 Mass. 
Brentwood Hotel 


35. 

N. Y.—Jaton v. 

Collie MISC S20 ioe BIN Xion ie 

Wis.—Roche v. Pennington, 90 Wis. 
107, 62 NW 946. 

48. Hamilton v. Smith, 
374, 50 A 884. 

49. Ford v. Drake, 46 Mont. 314, 
127 P 1019 (testimony of defendant 
in an action on a note that “there 
was no consideration passing between 
me and the plaintiff’ rejected as a 
conclusion of law). 

50. Chicago, etc., R. Co. 
field, ete., R. Co., 67 II1. 


). 
51. State v. Babcock, 25 R. I. 224, 
55 A 685, 454 


52. Ala.—Miller v. 
Ala. 434, 26 S 892. 

Cal.—Parker v. Otis, 130 Cal. 322, 
62, P 571, 927,''92 AmSR 56. 

Ill.—Campbell, etc., Co. v. Ross, 187 
Tll. 558, 58 NE 596; Springfield 
Consol. R. Co. v. Welch, 156~Ill. 511, 
40 E 1034; Hollst v. Bruse, 69 Il. 
A. 48; McGeoth v. Hooker, 11 Ill. A. 


74 Conn. 


v. Spring- 


Mayer, 


649. 
Nebr.—Frederick v. Ballard, 16 
Nebr. 559, 20 NW 870. 
Tenn.—Berryhill v. McKee, ik 


Humphr. 381. 

N. B.—Courser v. Kirkbride, 23 N. 
B. 404. 

[a] A creditor’s inference as to 
indebtedness is not sufficient to sus- 
tain a verdict. Campbell, etc., Co. v. 
Ross, 187 Ill. 553, 58 NE 596; Hollst 
v. Bruse, 69 Ill, A. 48. 

53. Barts v. Morse, 126 Mass. 226. 

54. North point Cons. Irr. Co, v. 
Utah, etc., Canal Co., 16 Utah 246, 
52 P 168, 67 AmSR 607, 40 LRA 851. 

55. Walker v. McLoud, 204 U. S. 
302, 27 SCt 293 bl Lo ed. 495 path 
188 Fed. 394, 70 CCA 534] (illegal 
sheriff’s sale). 

5@. Ala.—Garey v. Meagher, 33 
Ala. 630. 

Ga.—Central R. Co. v. De Bray, 71 
Ga. 406. 

Ill.—Hoener v. Koch, 84 Ill. 408. 

Towa.—Shambaugh v. Current, 111 
Iowa 121, 82 NW 497. 

Mich.—Lake Superior Iron Co. v. 
Erickson, 38 Mich. 492, 38 AmR 423 
(of witness). 

Mont.—Allen v. Bear Creek Coal 
Cosy, 43. Mont. 2269, 115" Pr 673: 

S. Cir—McCoy v. Atlantic Coast 
Line R. Co., 84 S. C. 62. 65 SE 939. 

57. Alexander v. Mandeville, 33 
Tll. A. 589; Smyth v. Ward, 46 Iowa 


142 (to rez) 
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rights,°* the sufficiency of evidence,>* the unlaw- 
ful character of a retusal,®® or a waiver; as to 
rules of law * or practice,°? the regularity of ju- 
dicial proceedings,’* 
them,®* or the regularity and sufticiency of legal 
process;®° as to whether °° or upon what considera- 
tion ®*7 a contract was made, what it means,®® and 


or of the papers used in 


339; Steffy v. Carpenter, 37 Pa. 41. 
[a] The witness cannot state his 
conclusion as to: (1) Right of the 
public to enter railroad premises. 
Chicago, etc., R. Co. v. Kuckkuck, 197 


Ill. 304, €4 NE 358. (2) Rights in a 
ye: Steffy v. Carpenter, 87 Pa. 
58. Frink v. Southern Express 


Co., 82 Ga, 33, 8 SEH 862, 3 LRA 482. 
- Clark, 20 N. J. L. 648, 


60. Getchell, etce., Lumber, etce., 
Co. v. National :Surety Co., (lowa) 
100 NW 1123. 

61. “The Clement; *62_F) Cas. iNo- 
2,879, 2 Curt. 363 [aff 5 EF. Cas. No. 
1 Sprague 257]; Shirley v. 

31 Me. 541. 

[a] The witness cannot state con- 
clusions as to: (i) Maritime law, 
The Clement, 5 F. Cas. No. 2,879, 2 
Curt. 363 [att 5 F. Cas. No. 2,880, 1 
Sprague 257]. (2) Pemsion money. 
Shirley v. Walker, 31 Me. 541. 

62. Roberts v. Cooper, 20 How. 
(U. S.) 467, 15 L. ed. 969; Gaylor’s 
App., 43 Conn. 82. 

[a] and office practice.—Roberts 
v. Cooper, 20 How (U. S.) 467, 15 
L. ed. 969. 


63. Mobley v. Breed, 48 Ga. 44; 
{a] The witness cannot state con- 
clusions as to regularity of: (1) 
v. Breed, 48 Ga. 44. (2) Partition 
ees ek: Massure v. Noble, 11 
64. Massure v. Noble, 11 Ill. 
65. Faville v. State Trust Co., 
66. Cal—Callahan vy. Marshall, 
163 Cal. 552, 126 P 358. 
Mich.—Crane v. Ross, 135 NW 83. 
N. Y.—Stone v. Assip, 18 NYS 441. 
61, 22 A 974; Brown v. Finney, 67 
Pa. 214. 
88° Til. 427; 
Warren Deposit Bank y. 
112 Ky. 767, 23 Kyl 1969, 2196, 66 
53 Nebr. 171, 73 NW 450. 
68. Ala.—Matthews v. Farrell, 140 


Massure v. Noble, 11 Ill. 531. 
Condemnation proceedings. Mobley 
Ill 
531. 
(Iowa) 96 NW 1109. 
Ga.—Banks v. Gidrot, 19 Ga. 421. 
Pa.—Canfield v. Johnson, 144 Pa, 
67. Lucas vy. Beebe, 
Younglove, 
SW 749,. 67 SW 47; Peck v. Tingley, 
Ala. 298, 87 S 325; Crosby v. Mont- 


gomery, 108 Ala. 498, 18 S 723. 
nie .—Reynolds vy. Jourdan, 6 Cal. 
Ga.—Freeman v. Macon Exch. 


Bank, 87 Ga. 45, 13 SE 160; Hill v. 
John P. King Mfg. Coyne "Ga. 105, 
3 SE 445. 

Ill.—Chicago Portrait Co. v. Chi- 
cago Crayon Co., 118 Ill. A. 98 [rev 
217 Ili. 200, 75 NE 473]; Chamberlain 
Vi Salina 2 ele Got 

Ind.—Williams v. Dewitt, 12 Ind. 
oa Johnson y. Gephart, (A) 117 NE 

Mass.—MclIsaac ev. 
Electric Lighting Co., 


Northampton 
172 Mass. 89, 


51 NE 524, 70 AmSR 244; Ives v. 
Hamlin, 5 Cush. 534. 
Mich.—Clark v. Detroit Locomo- 


tive Works, 32 Mich. 348. 
veh ere es v. Sanderson, 16 Mo. 
N. Y.—Clews v. New York Nat. 
Banking Assoc. Bank, 114 N. Y. 70, 
20 NE 852; Pollock v. Morris, 105 
N. Y. 676, 12 NE 179; Collyer v. 
Collins, 17 AbbPr 467. 
Or.—Gile v. Lasselle, 89 Or. 107, 
Corp. v. 


il Paes 
R. I—Granite Bldg. 
Greene, 25 R. I. 586, 57 A 649. 
Tex.—Smith v. Jefferson County, 
16 Tex. Civ. A. 251, 41 SW 148; Gulf, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 731] 


whether it has been performed;®® and as to the ef- | 
fect,’ meaning,’! or purpose 7 of any document or 

words or phrases not ambiguous.7# 
plications of this rule are found in cases where 
the courts have refused to permit witnesses to 
state that an act of a corporation was ultra vires;"4 
that articles were within the Pure Food Law;’® that 
a gift was made;’® that there was no ground for 
making an arrest;’? that an insurance policy was 
surrendered ;‘® that language was profane and vul- 
gar;"® that a patent was improperly issued;®° that 
property was community property;*! that a transfer 
was colorable;*? that the transferee of an interest 
in a leasehold recognized a mortgage thereon;§* 


etc., R. Co. v. Shearer, 1 Tex. Civ. A. 
343, 21 SW 133. 5 


Wash.—Seattle  v. 
Wash. 5438, 1€9 P 985. 

{a] A contract to “erect a monu- 
ment” cannot be construed by a wit- 
oe Sanford v. Rawlings, 438 Il. 

{b] In matters of scientific or 
mechanical arts it is common and pru- 
dent to admit the opinions of skilled 
witnesses to explain the contract. 


Erickson, 


Reynolds v. Jourdan, 6 Cal. 108. See 
supra § 649. 
69. Ala.—Clark v. Ryan, 95 Ala. 


406, 11 S 22. 
Ark.—Luce v. Arkansas Brick Mfg. 
Co., 125 Ark. 219, 188 SW 566. 

Cal.—Wallace v. Maples, 79 Cal. 
433, 21 P 860. 

Ill.—Cleveland Seed Co. v. Moore, 
142 Ill. A. 615. 

Iowa.—Hirsch vy. Butler, 181 Iowa 
345, 164 NW 745; Jackson v. Boyles, 
64 Iowa 428, 20 NW 746. 

sab Y.—Fisher v. Monroe, 17 NYS 
837. 

S. D.—Erickson v. Sophy, 10 S. D. 
71, 71 NW 758. 

70. Ala.—Stuart v. Mitchum, 135 
Ala. 546, 33 S 670. 

Cal.—Rucker v. Carpenter, 29 Cal. 
AGUS, 15.08b wb: 

Conn.—Hamilton v. Smith, 74 Conn, 
374, 50 A 884. 


Iil.—Rankin v. Sharples, 206 Ill. 
301, 69 NE 9. 
Iowa.—Kelso v. Fitzgerald, 67 


Iowa 266, 25 NW 157. 
Ky.—Montgomery County y. Bean, 
82 SW 240, 26 KyL 568. aA 


Mich.—Althouse v. McMillan, 
Mich. 145, 92 NW 941. 
Nebr.—Union State Bank v. Hut- 


ton, 1 Nebr. (Unoff.) 795, 95 NW 
1061. 
Ori—Toomey v. Casey, 82 Or. 71, 
160 P 583. 
S. C.—Burwell, ete., Co. v. Chap- 
man, 59 S. C. 581, 38 SE 222. 
Tenn.—Page v. Knights, etc. of 
America, (Ch. A.) 61 SW 1068. 
Tex.—Williams v. Livingston, 52 


Tex. Civ. A. 275, 113 SW 786; Hamil- 
ton v. McAuley, 2 eORex: Civ! A. 256, 
65 SW 205; Benson v. Cahill, (Civ. 
A.) 37 SW 1088. 

{a] The witness cannot state: 
(1) The effect of a bill of sale. Ward 
v. Shirley, 131 Ala. 568, 32 S 489. 
(2) The effect of a deed. Bland v. 
Putman, 132 Ala. 613, 32 S 614; Ham- 
ilton v. Smith, 74 ‘Conn. 374, 50 A 
884. (3) The effect of the constitu- 
tion and by-laws of an association. 
Page v. Knights, etc., of America, 
(Tenn. Ch. A.) 61 SW 1068. (4) The 
legal sufficiency of a patent license. 
Rankin vy. Sharples, 206 Ill. 301, 69 
NE 9. (5), That a writing is not a 
contract but an order. Burwell, etc., 
Co. v. Chapman, 59 S. C. 581, 38 SE 


222. 

71. U. S—Menefee v. U. S., 236 
Fed. 826, 150 CCA 88; Winans v. New 
York, etc., Ry Co;; 21 How. 88, 16 L. 
ed. 68; Day Vv. Stellman, 7 F. Cas. No. 
3,690, ‘Fish. Pat. Cas. 487. 

Conn.—Fuller v. Metropolitan L. 
Ins. Co., 70 Conn. 647, 41 A 4. 

D. C.—Norment vy. Fastnaght, 8 
D. C. 515 (conveyance). 


EVIDENCE 


Further ap- 


Ga.—Freeman v. Macon Exch. 
Bank, 87 Ga, 45, 13 SE 160. 

Ill.—National F. Ins. Co. vy. Han- 
berg, 215 Ill. 378, 74 NE 377. 

Iowa. — Centerville Independent 
School Dist. v. Swearingin, 119 lowa 
702, 94 NW 206. 

Kan.—McWilliams v. Great Spirit 
Springs Co., 7 Kan. A. 210, 52 P 905. 

N. Y.—Brendon Vv. Worley, 8 Misc. 
253, 28 NYS 557. 

Or —Oregon R., etc., Co. 
idge, 59 Or. 5, 116 P93; 

Tex.—National Fraternity 
oe 24 Tex. Civ. A. 607, 60 sw 

Hf 

Vt.—White v. Central Vermont R. 
Gosn Slt: 33807 89 Av iGL38 earl 238 
U. S, 507; 35 SCt 865, 59 Li. ed. 1433, 
AnnCasi1916B 252]. 

{a] The witness cannot state 
the meaning of: (1) An article in the 
constitution of an association. Na- 
tional Fraternity v. Karnes, 24 Tex. 
Civ. A. 607, 60 SW 576. (2) By-laws. 
Brendon v. Worley, 8 Misc. 253, 28 
NYS 557. (3) A contract. Center- 
ville Independent School Dist. v. 
Swearingin, 119 Iowa 702, 94 NW 206. 
(4) An indorsement on a note. Free- 
man v. Macon Exch. Bank, 87 Ga. 45, 


v. Cool- 


13) SHO160.7 C5) eA patent. Corning 
v. Burden, 15 How. (U. S.) 252, 14 
L. ed. 688. (6) Railroad rate sheets. 
Oregon R., etc., Co. v. Coolidge, 59 


Or. 5, 116 P 93; White v. Central Ver- 
mont R. Co., 87 Vt. 330, 89 A 618 [aff 


238) U. S.507;" 35 SCt 865,°59 I: ed. 
1433, AnnCas1916B 252]. (7) The 
term ‘net receipts’ as understood 


among insurance experts in Chicago. 
National F. Ins. Co. v. Hanberg, 215 
Tll. 378, 74 NE 377. 

{b] The judge being an expert on 
the subject of the meaning of instru- 
ments, even a skilled witness is not 
allowed to give his conclusion on the 
subject. McWilliams v. Great Spirit 
Springs Co., 7 Kan. A. 210, 52 P 905 
(expert attorney). 

72. P. P. Emory Mfg. Co. v. Rood, 
182 Mass. 166, 65 NE 58. 

73. See cases supra notes 70-72; 
and infra this note. 

[a] The rule has been applied to: 
(1) A land patent. Richmond v. 
Jones, 111 Va. 214, 68 SE 181. (2) 
A pleading. Williams v. Poppleton, 3 
Or. 139. (3) A survey. Ormsby v. 
Ihmsen, 34 Pa. 462. (4) A telegra- 
phic order. Elliott v. Western, etc., 
RI Com Lis Gawes0le ss) oiesad lhe 
rule also excludes testimony as to the 


meaning of expressions such as: (5) 
“Connected with steam on.’ Monitor 
Iron Works Co. v. Ketchum, 44 Wis. 
126. (6) “Original owners.’ Simons 
Vv. Vulcan ‘Oil” etc, Co,, 61 Pa._-202, 
100 AmD 628. (7) “Taking stock.” 
Ginnuth y. Blankenship, ete. Co., 


(Tex. Civ. A.) 28 SW 828. 

74. Case, etc., Cutlery Co. v. Fol- 
(Tex. Civ. A.) 170 SW 1066. 
Com. v. Mellett, 27 Pa. Super. 


6. .Carter v. 37Ga. 


77. Riggins v. State, 125 Md. 165, 
93 A 437, AnnCasi1916E 1117. 


Buchannon, 


7g. New York Mut. L. Ins. Co. v. 
Allen, 212 Til. 134, 72 NE 200. 
79. Lamb v. Brunswick, 121 Ga. 


[22°Cxg.] 637 


what ought to have been done in issuing an insur- 
ance policy;** when an insurance policy becomes 
binding ;*° whether an agreement still held good;*%* 
whether articles fall within an inspection law;8? 
whether a bond was a common-law or a statutory 
bond;®* whether a particular business as conducted 
was unlawful; ;°° whether an instrument is a du- 
plate ;°° and ’ whether a certain letter should have 
been disclosed in applying for insurance.®! 
existence of a particular legal status cannot be 
stated as the conclusion of the witness,?? 
he be permitted to state the legal result of a trans- 
action or series of transactions,°* or in any other 
way to apply a legal standard to the inferences 


The 


nor can 


345, 49 SE 275. 
80. Houston, etc., 
Gehee, 49 Tex. 481. 
81. In re Pepper, 158 Cal. 619, 112 
P 62, 31 LRANS 1092 
82. McKesson v. Sherma rie (a3 
303, 8 NW 200. : Wee 
83. Barber v. Toomey, 67 Or. 452, 
136) P¥343. 2 ei 


84. Trenton Potteries Co. v. Title 
Guarantee, etc., Co., 176 N. Y. 65, 68 


NE 132. 
Life Ins. Co. v. Hairston, 108 


R. Co. v. Mc- 


85. 
Va. 832, 62 SH 1057, 128 AmSR’ 989. 

86. Jones Vv. Dugan, 124 Md, 346, 
S2FPAGLT Tbe 

87. Com. vy. Giltinan, 64 Pa. 100. 

88. Union Sheet Metal Works v. 
Dodge, 129 Cal. 390, 62 P 41. 
rane Kelly v. Williams, L622 Tera 

90. Wright v. Michigan Cent. R. 
Co., 130 Fed. 8438, 65 CCA 327, 

91. Carter v. Boehm, 3 Burr. 19905, 
97 Reprint 1162, 1 W. Bl. 593, 96 Re- 
print 342, 13 ERC 501. 


92. Ala. Braces v. State, 96 
Ala. 98, 11 S 408 
Ga.—Caruth Vie " Loveless, 135 Ga. 


802, 70 SE 321, 

Iil.— Big Lake Special Drain. Dist. 
v. Sand Ridge Highway Comrs., 199 
Ill. 1382, 64 NE 1094 

Md.—Baugher v. Gesell, 103 Ma. 
450, 63 A 1078. 

R. I—State v. Heffernan, 28 R. I. 
20, eee A 284, 

C.—McCoy  v. 
abs A, VCO} 


Atlantic Coast 
84 S. C. 62, 65 SEH 939. 


{a] The witness cannot state: (1) 
What constitutes the practice of 
medicine. State v. Heffernan, 28 


R. I. 20, 65 A 284. (2) Whether a 
room at a tavern was a private bed- 


room. McCalman vy. State, 96 Ala. 
98, 11 S 408. (3) Whether there was 
a public road at a certain place. Big 
Lake Special Drain. Dist. vy. Sand 
Ridge Highway Comrs., 199 Ill. 132, 
64 NE 1094. 

93. Ala.—Love v. Lee, 75 § 24. 

Cal.—Pottkamp v. Buss, 5 Cal. 


Unrep. Cas. 462, 46 P 169, 673. 

Colo.—Moffatt v. Corning, 14 Colo. 
104, 24 Piet. 

Fla.—Watrous y. Morrison, 33 Fla. 
261, 14 S 805, 39 AmSR 189. 

Ga.—International L. Ins. 
Nix, 11 Ga. A. 664, 75 SE 1058. 

Ill.—Road Dist. No. 1 v. Beebe, 231 
Ill. 147, 83 NE 181. 

Iowa.—Getchell, etc., Lumber, etc., 
Co. v. Peterson, 124 Iowa 599, 100 
NW 550; Smyth v. Ward, 46 Iowa 
309. : 

Ky.—Thompson v. Brannin, 94 Ky. 
490, 21 SW 1057, 15 KyL 36. 

Md.—Wheeler v. State, 42 Md. 563. 

Mass.—Brewer v. Housatonic R. 


Coma. 


Co., 107 Mass. 277. 
Mich.—Gripman v. Kitchel, 173 
Mich. 242, 138 NW 1041. 
Minn.—Robbins v. Legg, 80 Minn. 


419, 83 NW 379. 

N. Y.—Boyd v. New York Security, 
etc.,, Co., 176 N. Y. 556, 68 NE 1114; 
Vanderhoef v. Youmans, 85 Misc. 418, 
AT SING Sano SiGe Friedman vy. Yamner, 


OT INNS So. 
Pa.—Feingold v. Katz, 43 Pa. 
Super. 333; Caldwell v. Keating, 18 


Pa. Super. 297. 
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from facts,®** mental ®> or physical, unless the ob- 


jection is waived.°® 


[§ 732] 2. When Received. As a practical mat- 
ter the rule excluding conclusions ot law cannot 


be extended so far as to reject 


that may possibly involve such conclusion,®’ and 
the exercise of the judge’s discretion in receiving 
or rejecting conclusions of law is guided by con- 
siderations of the extent to which legal inference. 


predominates over mere statement 


S. C.—State v. Gibson, 83 S. C. 34, 
64 SE 607, 916. 

Ss. D.—Norris v. Equitable Fire 
Assoc., 19 S. D. 114, 102 NW_ 306. 

Tex.—League v. Henecke, (Civ. A.) 
26 SW 729. 

Wash.—American Sav. Bank, etce., 
Co. v. Dennis, 90 Wash. 547, 156 P 559. 

Wis.—Robertson y. Dow, 155 Wis. 
605, 145 NW 652. 

Wyo. —Capitol Hill State Bank v. 


Rawlins Nat. Bank, 24 Wyo. 423, 
SUD 9 dey ai Ey aie 

{a] The witness cannot state: 
(1) The existence of a_ highway. 
Road Dist. v. Beebe, 231 Ill. 147, 838 
Nie dsl. Pittsburg, ete, .R.—-Coinyv. 
Reich, 7 LOL Ul, 157. (2) That cer- 
tain goods were accepted. Brewer Vv. 
Housatonic R. Co., 107 Mass. 277. 


(3). That.a corporation taking over 
business did not assume its liabili- 
ties. Ziemer v. C. G. Bretting Mfg. 
Cor milan Wisin 252;and Soni NIW -2139, 
KohCasi913 1275. (4) That an ex- 
change was effected. Mead v. Hogue, 
49 Iowa 703. (5) That a gaming 
table was kept. Wheeler v. State, 
42 Md. 563. (6) That a hiring was 
for another. Alexander v. Mande- 
ville, 33 Ill. A. 589. (7) That an in- 
surer settled a loss with the insured. 
Norris v. Equitable Fire Assoc., 19 
S. D. 114, 102 NW_ 306.. (8) That a 
lien was given. Boyd v. Daily, 85 
App. Div. 581, 83 NYS 539 [aff 176 
N. Y. 613 mem, 68 NE 1114 mem]. 
(9) That liquor was sold. Ratliff v. 
State, (Tex. Cr.) 49 SW 583. (10) 
That payment was made. Hicks v. 
Williams, 112 Iowa 691, 84 NW 935; 
Smith v. Cohn, 170 Pa. 132, 32 A 565 
(full payment). (11) That a judg- 
ment was paid. Moffatt v. Corning, 


TASGolo. 1104.4 240 Ps icy (12) shat ia 
person acquired citizenship. Wall v. 
Williams, 11 Ala. 826. (13) That a 


marriage took place. Henry v. Tay- 
lor, 16 S. D. 424, 93 NW 641. (14) 
That respondent in a libel for divorce 
“deserted” the libelant. Hassett v. 
Hassett, 5 Pa. Dist. 604, 18 Pa. Co. 
269. (15) That there was a trans- 
fer. Brayton v. Sherman, 119 N. Y. 
623, 23 NE 471. (16) Whether prop- 
erty was borrowed. Riley v. Fisher, 
(Tex. Civ. A.) 146 SW 581. 

94. I1l.—Evans v. Dickey, 117 Ill. 
291, 7 NE 263. 

Ind.—McKay vy. Corwine, (A.) 119 
NE 471. 

Iowa.—Gall v. Dickey, 91 Iowa 126, 
58 NW 1075. E 

Mich.—Peo. v. Fritch, 170 Mich. 
258, 136 NW 493. 

Miss.—Welch v. Hannie, 112 Miss. 
79, 72 S 861, AnnCas1918C 325. 

N. Y.—Johnson y. Crotty, 3 Misc. 
270, oF NYS 753; Cohen v. Levy, 77 
Misc. 98, 136 NYS 56; Spicer v. Sny- 
der, 21 NYS 157. 

Pa.—Dean v. Fuller, 40 Pa. 474. 

Tenn.—HElrod v. Alexander, 4 Heisk. 


342. 
Toex.-—-Ht. Worth, 6lC, edt. Cor, Ve 
Gatewood, (Civ. A.) 185 SW 932; 


Lockney State Bank vy. Bolin, (Civ. 
A.) 184 SW 553; Consumers’ Lignite 
Co. v. Hubner, (Civ. A.) 154 SW 249. 

{a] The rule has been applied to 
exclude statements with respect to: 
(1) Authority. Western Nat. Bank 
v. Flannagan, 14 Misc. 317, 35 NYS 
848. (2) Contraband character. El- 
rod vy. Alexander, 4 Heisk. (Tenn.) 
342. (3) Criminal character of a 
surgical operation. Peo. v. Fritch, 


EVIDENCE 


far the conclusion relates to a matter in issue. 
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Where the conclusion offered, although to a cer- 


every statement 
involved, 
it.?? 


state the 


of fact and how 
170 Mich. 258, 136 NW _ 493. (4) 
Employment. Evans v. Dickey,. 117 
Ill. 291, 7 NE 263. (5) Forfeiture. 
Gall v. Dickey, 91 Iowa 126, 58 NW 
1075. (6) Surrender. Wilson vy. Big 
Joe Block Coal Co., 134 Iowa 594, 
112 NW 89. (7) Undue _ influence. 
Dean v. Fuller, 40 Pa, 474. 

95. U. S.—Zantzinger v. Weight- 
man, 30 F. Cas. No. 18,202, 2 Cranch 


Cura 478, 

Ida.—Ross v. Kerr, 30 Ida. 492, 
167 2 654° 

Ill. Hopkinson vy. Jones, 28 Ill. 
A. 409 


Kan.—Cogshall vy. Pittsburg Roller 
Milling Co., 48 Kan. 480, 29 P 591. 

N. C.—Wolf v. Arthur, 112 N. C. 
691, 16 SE 843, 

Pa.—Bishop v. Bishop, 30 Pa, 412. 

Tex.—Koppe % sSODpeS 57 Tex. Civ. 
A. 204, 122 SW 6 

Vt.—Chelsea Nat, Bank vy. Isham, 
48 Vt. 590 

[a] The rule has been applied to 
statements with respect to: (1) Ac- 
ceptance. Cogshall v. Pittsburg Rol- 
ler Milling Co., 48 Kan. 480, 29 P 591. 
(2) Consent. Hopkinson vy. Jones, 28 
Ill. A. 409. (38) Fraud. Zantzinger 
v. Weightman, 30 F. Cas. No. 18,202, 
2 Cranch C. C. 478; Half v. Curtis, 68 


Tex. 640, 5 SW 451; Burnham v. 
Walker, 1 Tex. A. Civ. Cas. § 899. 
(4) Good faith. Hinds v. Keith, 57 


Fed. 10, 6 CCA 231; Wolf v. Arthur, 
112 N. C. 691, 16 SE 843; Chelsea 


Nat. Bank y. Isham, 48 Vt. 590: (5) 
Malice. Bishop v. Bishop, 30 Pa. 412; 
Gabel v. Weisensee, 49 Tex. 131; 
Gimble v. Gomprecht, (Tex. Civ. A.) 
36 SW 781. 
96. Sterne v. State, 20 Ala. 43. 
peek: Morris y. Hazlehurst, 30 Md. 
98. Alexander v. Mandeville, 33 
Ill. A. 589; Hite v. Stimmell, 45 Kan. 
469, 25 P. 852. 
99. Ala.—Avary v. Searcy, 50 Ala. 54. 
Conn,—Spencer vy. New York, etc., 
R., -Co,., 62, Conn.,.242, 25 :A./350. 
Ill.— Paul v. Conwell, 51 Ill. A. 582. 
Ind.—Pennsylvania Co. v. Marion, 
123 Ind. 415, 23 NE 973, 18 AmSR 330, 
7 LRA 687; Cleveland, etc., R. Co. v. 
Hadley, 40 Ind. A. 731, 82 NE 1025. 
Ilowa.—Hoadley v. Hammond, 63 
Iowa 599, 19 NW 794. 
eee NORE a v. Hazlehurst, 30 Md. 
Mich.—Bellows v. Crane Lumber 
Co., 119 Mich. 424, 78 NW 536 
Nebr.—Farmers’ State Bank v. But- 
ler, 101 Nebr, 635, 164 NW 562; Iler 


v. Miller, 78 Nebr. 675, 676, 111 NW 
589, 14 LRANS 289 [cit Cyc]. 

Tex.—Bonnett-Brown Sales Service 
Co. v. Denison Morning Gazette, (Civ. 
A.) 201 SW 1044; San Antonio, etc., 
R. Co, v..-Galbreath, (Civ. A.), 185 
SW 901; Weatherston v. Greer, (Civ. 
A.) 169 SW 912. 
‘ Utah.—Requa v. Daly-Judge Min. 
Co., 46 Utah 9%, 148 P 448, 

Vt.—Griswold v. Wentworth, 85 Vt. 
205, 81 A 622. 

1. Ala.—Talladega Ins. Co. v. Pea- 
cock, 67 Ala. 253. 

TrGaagA. 


Ga.—Connor vy. Hodges, 
153, 66 SE 546. 

Iowa.—Heusinkveld v. St. Paul F. 
& M. Ins. Co., 106 Iowa 229, 76 NW 
696; Gault v. Sickles, 85 Iowa 266, 
52 NW. 206. 

. Y.—Knapp v. Smith, 27 N. Y. 
277; Jennings v. Davies, 29 App. Div. 
227, 51 NYS 487; Joseph v., Struller, 


tain extent resting on the application of legal prin- 
ciples, is in main a mere statement of fact, and 
especially where the matter is only collaterally 
a witness will be permitted to state 
Accordingly, witnesses have been permitted to 
existence 
ownership* or possession* of property, partner- 


of agency, indebtedness,’ 


25 Misc. 173, 54 NYS 162. 

Wash.—Service v. Deming Inv. Co., 
20 Wash. 668, 56 P 887. 

2. Ala.—Shrimpton v. Brice, 109 
Ala. 640, 20 S 10. 

Ind.—Plank y. Indiana Mut. Bldg., 
etc., Assoc., 28 Ind. A. 259, 62 NE 652, 

La.—Studebaker Bros, Mfg. Co. v. 
Endon, 50 La. Ann, 674, 23 S 872. 

N. C.—Schaeffer v. Stone, 174 N. C. 
781, 93 SE 981. 

S. C.—Greene vy. Tally, 39 S. Cc. 
338, 17 SE 779; Miller v. George, 
30 Ss. Cc. 526, 9 "SE 659. 

3. Ala.—Dickey v. Vaughn, 73 S 
507; Rasco y. Jefferson, 142 Ala. 705, 
38 S 246; Hunnicutt v. Higginbotham, 
138 Ala. 472, 35 S 469, 100 AmSR 45; 
Steiner v. Tranum, 98 Ala. 315, 13 S 


365; Daffron v. Crump, 69 Ala. 77; 
Nelson vy. Iverson, 24 Ala. 9, 60 
AmD 442. 


Conn.—Catlin vy. Frazier, 12 A 871. 

Ill—Maginnis v. Hartford F. Ins. 
Co, 160. Tit. LAr 614. 

Ind. T.— German-American Ins. Co. 
v. Paul, 2 Ind. '?. 625, 53 SW 442. 

Iowa.—Murphy v. Olberding, 107 
lowa 547, 78 NW 20 

Kan —Hays City First Nat. Bank 
v. Robinson, 93 Kan, 464, 144 P 1019, 
AnnCas1916D 286. 


Minn.—Cogley vy. Cushman, 16 
Minn, 
Mo. —Strothers v. McFarland, 194 


SW 881, 883 [quot Cyc]. 

N. H.—Union Hosiery Co. v. Hodg- 
son, 72 N. H. 427, 57 A 884. 

N. Y.—Pichler v. Reese, 171 N. Y. 
577, 64 NE 441; Bunke vy. New York 
Tel. Co., 110 App. Div. 241, 97 NYS 
66 [aff 188 N. 600 mem, 81 NH 
1161 mem]; Muller v. Abramson, 25 
Misc, 520, 54 NYS 1027; Caspar v. 
O’Brien, 36 N.Y. Super. 574, 15 
AbbPrNS 402, 47 HowPr 80. 

N. D.—Olson vy. O’Connor, 9 N. D. 
504, 84 NW 359, 81 AmSR 595. 

Okl.—Ft. Smith, ete.7 Ret Gor 
Winston, 40 Ok. 173, 136: P 1075. 

S. D.—Townsend v. Kennedy, 6 
S. D. 47, 60 NW.164. 

Tex.—O' Farrell v. O’Farrell, 56 
Tex. Civ. wAy 51, 19 Swe so5n 

{a] In an action for conversion 
of property, witnesses who are per- 
sonally familiar with the facts on 
which the ownership of such prop- 
erty is based can testify directly to 
the ownership of the same, as a fact, 
although the rule is otherwise where 
the facts constituting ownership are 
complex, or are not all within the 
knowledge of the witnesses, so that 
the answer as to ownership involves 
the opinion or conclusion of the wit- 
nesses. Olson v. O’Connor, 9 N. D. 
504, 84, NW 359,81 AmSR 595. 

[b] “A claim of ownership may be 
stated. Dcrlan v. Westervitch, 140 
Ala. 283, 37 S 382, 103 AmSR 35. 

4. Ala. —Steed v. Knowles, 97 Ala. 
573, 12. S 75. 

Ga.—Sweeney v. Sweeney, 121 Ga. 
293, 48 SE 984, 

Til. —Knight v. Knight, 178 Ill. 553, 
53 NE 306; Fisher vy. Bennehoff, 121 
Ill. 426, 13 NE 150. 

AS ‘—Boothby v. Brown, 40 Iowa 


ve 


H.—Jones v. Merrimack River 
Lumber C5581 YN. Es 881: 

N. Y.—Wallace v. Nodine, 57 Hun 
239, 10 NYS 919; Hardenburgh v. 
Crary, 50 Barb. 32. 

Tex.—Rosenthal v. Middlebrook, 63 
Tex. 333. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ship,’ or the making of a gift. It also has been held 
competent for a witness to state the consideration 
for an assignment;’ the existence of authority ® or 
control;® that an agreement was made; that a 
deed does not include certain land; that a loan 
was individual;!* that a person signed a note as 
surety;** and that the only available right of way 
is over private property. A negative statement,!5 
as that one gave no authority,}® had no connection,” 
interest,'® or title,1® or offered no inducement,” is 
less apt to involve the use of inference than the 
corresponding positive assertion, and is consequent- 
ly more frequently admitted,?1 although a reasoned 
conclusion will be rejected, notwithstanding it is 
expressed in a negative form.22 The witness may 
accompany his statement with a detailed statement 
of the facts upon which the conclusion of law, so 
far as one is announced, is based,?* or these facts 
may be elicited on cross-examination.* 

[§ 733] I. Judgments of Experts—1. In Gen- 
eral. The term expert is generally used to desig- 
nate a person who possesses knowledge and experi- 
ence not possessed by mankind in general,?® but 
as used in this treatise it involves the further 
element that the testimony given by such person is 
based, not on his personal knowledge of the facts, 
but on an assumption of the truth of certain facts 


5. McGrew v. Walker, 17 Ala. 824; {a] Other 
Clark v. Hoffmann, 128 Ill. A. 422; 


EVIDENCE 


definitions 
“Men of science.” 
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hypothetically stated.2* The necessity for such 
testumony arises where the subject matter of an in- 
quiry is so far removed from the realm of common 
experience that the ordinary jury, even when the 
facts are fully placed before them, cannot fairly 
be expected to draw a correct inference therefrom, 
and at the same time no person competent to draw 
such an inference has personal knowledge of the 
facts. Under such circumstances the fact that a 
witness possessing the necessary skill would draw 
a certain inference from the facts possesses such 
probative force as. justifies its reception as some 
evidence that such inference is the correct one,?7 
although it has been said that expert testimony on 
hypothetical questions which substitute inferences 
for facts ought to be received with caution, since 
litigants are entitled to the judgment of a jury on 
all the facts.28 Probably the earliest use of expert 
witnesses was for the information of the court,?® 
but since the middle of the seventeenth century the 
expert has testified, as other witnesses, to the 
jury.*° 

[§ 734] 2. Basis of Judgment. The party offer- 
ing an expert is at liberty to reinforce his judg- 
ment, even before any attempt is made to discredit 
or impeach it, by showing the grounds on which it 
is based,*t provided such facts are relevant *? and 


(ily) 31. Cal.—Salmon v. Rathjens, 152 
Cal, 290, 92 P 733; Healy v. Visalia, 


are: 
Folkes y. Chadd, 


Rosenbaum v. Howard, 69 Minn. 41,: 
71 NW 823; Hardenburgh y. Fish, 
61 App. Div. 333, 70 NYS 415. 

[a] A witness may state who are 
members of the partnership. Rosen- 
baum y. Howard, 69 Minn. 41, 71 
NW 823; Gates v. Manny, 14 Minn. 
21; Walsh v. Kelly, 42 Barb. (N. Y.) 
98 [aff-40 N: Y. 556]. 

6 Davis v. Zimmermann, 40 
Mich. 24. 

7. Baltes Land, etc., Co. v. Sut- 
ton, 32 Ind. A. 14, 69 NE 179. 

8. Wimber v. Iowa Cent. R. Co., 
114 Iowa 551, 87 NW 505. 

9. Knight v. Knight, 178 Il. 553, 


53 NE 306. 
10. Anderson v. Snow, 9 Ala. 247. 
11. Donehoo y. Johnson, 120 Ala. 


438, 24 S 888. 

12. Davisv. Peck, 54 Barb. (N. Y.) 425. 

13. Compton v. Smith, 120 Ala. 
2337 C20 ES 300). 

14. Denison, ete., R. Co. v. O’Mal- 
ley, 18 Tex. Civ. A. 200, 45 SW 225. 

15. Commonwealth Trust Co. v. 
Scott City Northern R. Co., 93 Kan. 
340, 346, 144 P 210 [cit Cyc]; Peer- 
less Mach. Co. v. Gates, 61 Minn. 
124, 68 NW 260; May v. Crawford, 
150 Mo. 504, 51 SW 693. 

16. Lozier v. Graves, 91 Iowa 482, 
59 NW 285; Featherston v. Greer, 
(Tex. Civ. A.) 169 SW 912. : 

17. Marcotte v. Beaupre, 15 Minn. 
iyo Sant Antonio, ‘ete; One aN 
Brooking, (Tex. Civ. A.) 51 SW 587. 

18. Florence Land, etc, Co. v. 
Warren, 91 Ala. 533, 9 S 384; Ware 
v. Morgan, 67 Ala, 461. 

19. Norton v. Linton, 18 Ala. 690. 

20. Peo. v. Jackson, 138 Cal. 462, 
TAP: 566. 

21. See cases supra notes 16-20. 

22. Spotts v. Spotts, 4 Pa. Super. 
448, 40 WklyNC (Pa.) 340 (had not 
sold land). 

23. Talledaga Ins. Co. v. Peacock, 
67 Ala. 253; Tremaine v. Weatherby, 
58 Iowa 615, 12 NW 609; Jones v. 
Merrimack River Lumber Co., 31 
N. H. 381; Palatine Ins. Co. v. Grif- 
fin, (Tex. Civ. A.) 202 SW 1014. 

24. Parsons vy. Brown, 15 Barb. 
Neny,.)>590. 
ra ath Vik Wise issues, keds pia by 
71 CCA 59; Smith v. Stevens, 33 Colo. 
427, 81 P 35; Shewalter v. Wood, 
GMo. A.) 138) -Siw 1127; “Young .v. 
Bacon, (Mo. A.) 183 SW 1079; White 
v. Ennis Coffee Co., (Mo. A.) 182 SW 
775, 


3 Dougl. 157, 26 ECL-111, 99 Reprint 


589. (2) Men of “special and peculiar 
knowledge.” Jones v. Tucker, 41 
N. H. 546. (8) Men ‘possessed of 


science or _ skill.” 
LAYING Ad OO eee a) 
“Experienced persons.” Peterbor- 
ough vy. Jaffrey, 6 N. H. 462. (5) 
“Persons of skill.”” Rochester v. 
Chester, 3 N. H. 349. (6) For further 
definitions see Ausmus v. Peo., 47 
Colo. 167, 107 P 204, 19 AnnCas 491; 
Chicago v. Lehmann, 262 Ill. 468, 104 
NE 829; Yates v. Garrett, 19 Okl. 
449, 92 P 142; Miller v. State, 9 Okl. 
Cr. .255, 131, P 717, LRAI9I5A 1088; 
Rice vy. Sockett, 8 DomLR 84, 4 
OntWN_ 397. 

26. De Freitas y. Suisun, 170 Cal. 
263, 149 P 558; Nunes v. Perry, 113 
Mass. 274; Michaels vy. Harvey, (Mo. 
A.) 179 SW 735; Aurora v. Fireman’s 
Fund Ins. Co., 180 Mo. A. 263, 165 
SW 357; Hall v. New York Tel. Co., 
153 NYS 22. 

[a] Identity with case on trial. 
An expert may give his opinion of a 
hypothetical case, although the facts 
may be the same as those of the case 
on trial. Seaboard Air-Line R. Co. 
v., Bradley, 125 Ga. 193,. 54 SE 69, 
114 AmSR 196; Central of Georgia R. 
Co. v. McClifford, 120 Ga. 90, 47 SEH 
590. 

[b] Personal knowledge does not 
disqualify.—A physician may, in an- 
swer to hypothetical questions, give 
an opinion whether death resulted 
from injuries, although he has per- 
sonal knowledge of the nature and 
extent of the injuries, and is able to 
testify from his own knowledge. 
Royls v. Chicago City R. Co., 182 
Til. A. 486. 

27. Atkinson v. American School 
of Osteopathy, 199 Mo. A. 251, 202 SW 
452. 

[a] Province of jury not invaded. 
—Questions calling for answers upon 
a hypothetical state of facts and not 
for ultimate facts, do not invade the 
pravince of the jury. Parker v. 


some _ particular 
Beard vy. Kirk, 


Crane Co., 185 Ill. A. 377. 

28. Miller v. Leib, 109 Md. 414, 
72 A 466. 

29. Alsop v. Bowtrell, Cro. Jac. 
541, 79 Reprint 464. 


30. Turner v. Cocheco Mfg. Co., 
75 N. HB. 521,.77.A 999; In.re Cow- 
per, 13 How. St. Tr. 1105, 1123; In re 
Borosky, 9 How St. Tr. 1, 21; In re 
Pembroke, 6 How. St. Tr. 1309, 1337. 


etc... R. Co, 101, Cale 585.136. RP) Tey 
Fla.—Williams y. State, 45 Fla. 
128, 34 S 279. 
Ga.—Seaboard Air-Line R. Co. v. 
Maddox, 131 Ga. 799, 63 SEH 344, 
Ida.—Tyson Creek R. Co. v. Em- 
pire Mill Co., 31 Ida. 580, 174 P 1004. 


Ill.—Chicago Sanitary Dist. v. 
Loughran, 160 Ill. 362, 48 NE 359; 
Chicago, etc., R. Co. v. Cicero, 154 


Ill. 656, 39 NE 574; Bonato y. Pea- 
body, Coal (Co.,, 156. Ill. “A. 196 {fatt 
248 Ill. 422, 94 NE 69]; Quincy Gas, 
ete. Co. iv. Schmitt, 123° T1- Ae 647. 

Ky.—Louisville, ete, R. Co. v. 
Conn, 179 Ky. 478, 200 SW 952. 

La.—Chandler v. Barrett, 21 La 
Ann, 58, 99 AmD 701; Brabo vy. Mar- 
tin, 5 Liar 275: 

Me.—Lewiston Steam Mill Co. v. 
Androscoggin Water Power Co., 78 
Me. 274, 4 A 555. 

Massi—Logan v. Boston El. R. 
Co., 188 Mass. 414, 74 NE 663; Kop- 
lan v. Boston Gaslight Co., 177 Mass. 
15, 58 NE 1838; Leslie v. Granite 
R. Co., 172 Mass. 468, 52 NE 542; 
Hawkins v. Fall River, 119 Mass. 93, 
Keith vy. Lothrop, 10 Cush. 453. 

Mich.—Boehm y. Detroit, 141 Mich. 
277, 104 NW 626: Webber v. Hanke, 
4 Mich. 198. 

Minn.—Swadner v. Schefcik, 124 
Minn. 269, 144 NW 958. 

Mo.—Arata vy. Metropolitan St. R. 
Go:, 167. Mo. +A. 90; 150) SW 122% 

N. Y.—Venuto vy. Lizzo, 148 Arp. 
Div. 164, 132 NYS 1066; King vy. Sec- 
ond Ave. R. Co., 75 Hun 17, 26 NYS 
973 [aff 148 N. Y. 739 mem, 42 NE 724 


mem]; Wendell v. Troy, 389 Barb. 
329 [aff 4 Abb. Dec. 563, 4 Keyes, 
261]. 


Oh.—Cincinnati v. Scarborough, 6 


Oh. Dec. (Reprint) 874, 8 AmLRec 
562. 
Pa.—Brown v. Corey, 43 Pa. 495; 


Christy v. Philadelphia, etc., R. Co., 
23 Pa. Dist. 681. 

S. C.—Price v. Richmond, etce., R. 
COs co Sp aera UO gilatien SE ua epee: 

Tex.—International, etc., R. Co. v. 
Williams, (Civ. A.) 160 SW 639; Gal- 
veston, ete., R. Co. v. Crippen, (Civ. 
A Se LAT aS WiesGls Gulf, ete,” kh.) Co. 
v. Abbott, (Civ. A.) 146 SW 1078. 

{a] That the grounds of opinion 
are argumentative does not affect 
admissibility. Peo. v. Bird, 124 Cal. 


32, 56 °P 639. 
32. Bush y. Jackson, 24 Ala. 273; 


{Flora v. Powrie, 23 App. (D. C.) 195; 
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admissible for the purpose.** But facts so stated do 
not become evidence in the ease.** Where the evi- 
dence does not disclose the existence of sufficient 
data on which to base a reasonable judgment the 
witness, quoad that judgment, is incompetent.*> The 
witness may base his judgment in part upon the 
result of experiments,°* but otherwise cannot base 
his opinion on facts derived from other sources 
than the evidence in the case,*7 although error in 
this respect is harmless if the facts are proved 
Neither can an expert base his judg- 
ment upon the opinion of another expert,®® al- 


afterward.°8 


Jewett v. Boston El. R. Co., 219 Mass. 
528, 107 NE 433; Wood v. Sawyer, 
61 N. C. 251. 

[a] Results of the use of a 
microscope are admissible. Flora v. 
Powrie, 23 App. (D. C.) 195. 

[b] Irrelevant matters.—It is not 
competent for an expert upon the 
question of insanity, in giving the 
reasons upon which his opinion is 
founded, to repeat the narrations of 
monomaniacs as to the developmen 
of their malady, or of unprofessional 
nurses as to the conduct of insane 
persons in their care. Wood v. Saw- 
yer, 61 N. C. 251. 

33. Parrott v. Johnson. 61 Ga. 475; 
Chicago v. Farwell, 286 Ill. 415, 126 
NE 520. 

34. Ga.—Crankshaw v. 
Mfg. Co., 1 Ga. A. 368, 58 SH 222. 

Ill.—Chicago Sanitary Dist. 
Loughran, 160 Ill. 362, 43 NE 359. 

Okl.—Chicago, etc., R. Co. v. Jack- 


son, 162 P 823. 

Pa.—Harris v. Schuylkill River 
East Side R. Co., 141 Pa. 242, 21 A 
590, 23 AmSR 278. 

Wis.—Neilson v, Chicago, etc., R. 
Co., 58 Wis. 516, 17 NW _ 310. 

[a] Thus, (a) although one tes- 
tifying hypothetically to a diminu- 
tion in value may state the items of 
his estimate, these items are not evi- 
dence of the truth of the facts as- 
serted. Neilson v. Chicago, etc., R. 
Co., 58 Wis. 516, 17 NW 310; Hutchin- 
son V. Chicago, Glew is Co., 37 Wis. 
582; Snyder v. Western Union R. Co., 
25 Wis. 60. (2) “This is not dis- 
tinction without difference; it is a 
practical and important one.” Hutch- 
inson if Chicago, etc., R. Co., 37 Wis. 
582, 61 

35. U. S.—Hitchner Wall Paper 
Co. v. Pennsylvania R. Co., 158 Fed. 
1011 [aff 168 Fed. 602, 93 CCA 598]; 
Porter v. Buckley, 147 Fed. 140, 78 
CCA 138. 

Ala.—Lawrence v. Kaul Lumber 
Co., 171 Ala. 300, 55 S 111; Stewart 
v. Sloss-Sheflield Steel, etc., Co., 170 
Ala. 544, 54 S 48, AnnCas1912D 815; 
Dilburn v. Louisville, ete., Rs Co; 
156 Ala. 228, 47 S 210; Wise v. State, 
td SAla. cA. 72; 66 S 128. 

Cal.—Converse v. Ferguson, 166 
Cale arise PO. 

Ga.—Deal v. State, 18 Ga. A. 70, 
88 SE 902. 

Ill.—Elward vy. Illinois Cent. R. 
Co., 184 Ill. A. 107; Kellyville Coal 
Co. v. Moreland, 121 1. A. 410. 

Iowa.—Tracy v. Mt. Pleasant, 148 
NW 637; Kesselring v. Hummer, 130 
Iowa 145, 106 NW 501. 

Ky.—Louisville, etc., R. Co. v. Lee, 
154 Ky. 226, 157 SW 60. 

Md.—Harris v. Consolidation Coal 
Co., 111 Md. 209, 73 A 805; Cooke v. 
England, 27 Md. 14, 92 AmD 618. 

Mich.—Welch v. Jackson, etc., 
Tract. Co., 154 Mich. 399, 117 NW 
898. 

Mo.-—McAnany v. Henrici, 


Vv. 


238 Mo. 


103, 141 SW 633; Meily v. St. Louis, 
eit... Ras€o., 2215 Mo, 567, 1140 Sw, 
1013; Witte Iron Works v. Holmes, 


62 Mo. A. 372. 
Nebr.—Fitch v. Martin, 84 Nebr. 
745, 122 NW 50; Goken v. Dallugge, 


72 Nebr. 16, 99 NW 818, 101 NW 
244, 103 NW 287, 9 AnnCas 1222: 
O’Hara vy. Wells, 14 Nebr. 408, 15 


Schweizer' 
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ga 722. 

Y—Peo. v. Risley, 214 N. Y. 75, 
103. ‘NE 200, AnnCas1916D 775; Wal- 
lingford v. Kaiser, 110 App. Div. 503, 
96 NYS 981; Foster v. Hudson Wreck: 
ing, etc., Co., 74 Misc. 420, 134 NYS 


34; Fish v. Erie R. Co. 156 NYS 
546; Makepeace vy. Ferris, 132 NYS 
N. C.—Stevens v. West, 51 N. C. 


49. 

Oh.—Williams v. Brown, 28 Oh. St. 
547; Lake Shore Electric R. Co. v. 
Hobart, 32 Oh. Cir. Ct. 154; Columbus 
RR. iCo.. vw, (Connor 27 "Oh, (CirsCt..229: 

Or.—Everart v. Fischer, 75 Or. 
3165 6145) Pe 933,514.) 2 11:89 Dorn iv. 
Clarke-Woodward Drug Co., 65 Or. 
516, 183 P 351; Gallagher v. Kelliher, 


BS 1Oriyboiwell4aeP) 943: 0115-7 P 35963 
Burroughs v. Curtiss Lumber Co., 
B8Or:, 2705 1145 P 1035 


Pa.—Foster v. Collner, 107 Pa. 305; 
Galbraith v. Philadelphia Co., 2 Pa. 
Super. 359. 

Porto Rico.—Peo. v. Echeandia, 23 
Porto Rico 521. 

Tex.—Great Eastern Casualty Co. 
v. Kelley, (Civ. A.) 194 SW 172; Mis- 
souri, etc., R. Co. v. Golson, (Civ. A.) 
133 SW 456; Lee v. Heuman, 10 Tex. 
Civ. A, 666, 32 SW 93. 

Va.—Virginia R. Co. v. Andrews, 
118 Va. 482, 87 SE 577; Wise Ter- 
minal Co. vy. McCormick, 104 Va. 400, 
51 SE 781. 

Wash.—Pierson v. Northern Pac. 
Ets mgs 52 Wash. 595, 100 P 999. 

W. Va.—Lawrence Vv Hyde, 77 W. 
Va. 639, 88 SE 45. 

Wis.—-Gibson v. Milwaukee Light, 
etc., Co., 144 Wis. 140, 128 NW 877. 

Can.—William Hamilton Mfg. Co. 
v. Victoria Lumber, etc., Co., 26 Can. 
S.C. 96: 

36. Tyson Creek R. Co. v. Empire 
Mill Co., 31 Ida. 580, 174 P 1004; 
Eidt v. Cutter, 127 Mass. 522; Wil- 
liams v. Taunton, 125 Mass. 34; Ingle- 


dew v. Northern R. Co., 7 Gray 
(Mass.) 86. 
[a] The details (1) of such ex- 


periments may be shown. Williams 
v. Taunton, 125 Mass. 34. (2) This 
is permissible where the experiment 
takes place under conditions as near- 
ly as possible like those in the case. 
Hidt v. Cutter, 127 Mass. 522. (8) 
The details of Such experiments are 
not admissible as part of the evi- 
dence in chief. Ingledew v. North- 
ern R. Co., 7 Gray (Mass.) 86. 

387. Davis v. Maxwell, 108 App. 
Div. 128, 96 NYS 45; Thayer v. Davis, 
38 Vt. 163. 

[a] Counsel’s minutes.—An  ex- 
pert’s opinion is not admissible when 
based merely upon minutes of the 
testimony taken by counsel, and not 
upon the testimony as actually in- 
foes Thayer v. Davis, 38 Vt. 

[b] Testimony both as expert and 
as skilled observer.—The opinion of 
a physician as to the physical con- 
dition of plaintiff, the necessity of 
an operation. and its effect, based 
on plaintiff’s testimony as to his 
condition and upon an examination 
made by the witness after the injury, 
was competent, its weight being for 
the jury. Monaghan vy. Northwestern 
Fuel Co., 

38. Detroit 


Standard Acc., etce., 


[8§ 734-735 


though he may deduce inferences from facts stated 
by another expert.*? 
judgment is not based on all the facts of the case 
goes to its weight rather than to its competency.** 
Conjecture Excluded. 
solute certainty is not required of an expert,?? his 
judgment must involve the element of such mental 
certainty on the part of the witness as will render 
it of real aid to the jury. Accordingly, no matter 
how skilled ox experienced the witness may be, he 
will not be permitted to guess #3 or to state a judg- 
ment based on mere conjecture.** 


The fact that an expert’s 


While ab- 


The rule is ex- 
Ins. Co. v. Wood, 116 Md. 575, 82 A 
702. 

39. Ala.—Parrish y. State, 139 
Ala. 16, 36 S 1012. 

Conn.—Barber’s App., 63 Conn. 393, 
27 A 973,822 LRA 90. 

Ga.—Walker v. Fields, 28 eA hee: 


Ind.—Louisville,_ etc., 
Falvey, 104 Ind. 409, 3 NE 389, 3 NE 


908 

Md.—Williams v. State, 64 Md. 
384, 1 A 187. 

Minn.—Nardinger v. Ladies of 


Maccabees of World, 138 Minn. 16, 
163 NW 785; Crozier v. Minneapolis 
St. R. Co., 106 Minn. 77, 118 NW 256. 

Mo.—Hay s v. Hogan, 273 Mo. 1, 
200 SW 286, LRA1918C 715, AnnCas 
1918E 1127. 

Tex.—Texas Brewing Co. v. Wal- 
ters, (Civ. A.) 43 SW 548. 

40. Louisville, ete., R. Co. v. Op- 
penheimer, 104 SW 720, 31 KyL 1141. 

41. McCollum v. Barr, (Cal. A.) 
176 P 463; Reardon v. Richmond Land 
Goi, 21. Cals Ac’ Sb7,.131° Puss: 

4&. Beveridge v. Illinois Fuel Co., 
206 Ill. A. 145. 

43. Ida.—Kelly v. Perrault, 5 Ida. 
221, 48 P 45. 

Ill. Fellows-Kimbrough v. Chica- 
goeCity, (Ri Co... 202. cs 1 LINE) 
499; Lyons v. Chicago, City, Ri Co; 
258 Ill. 75, 101 NE 211; Borkowsky 
eat meen City 7 RCo.75205 SLA. 
OR rg Ce v. Gillick, 66 Mo. A. 

Nebr.—Ward v. Hartford Atna L. 
Ins. Co., 185 NW 220. 
au H.—Burnham v. Ayer, 36 N. H. 
122. 

N. Y.—Hopper v. Empire City Sub- 
way Co., 178 N. Y. 587, 70 NE 1100; 
Dorf v. Smith, 142 NYS 471; Mc- 
ue v. Standish, 6 NYWklyDig 


eas —Wells v. Long, (Civ. A.) 190 

Wis. o- ichols v. Brabazon, 94 Wis. 
549, 69 NW 342. 

44, U. S.—Frederick DEE. CO. Ke 
Devlin, 127 Fed. 71, 62 CCA 53. 

Ala.—Southern R. Co. v. Weather- 
low, 153 Ala. 171, 44 S 1019; Mont- 
gomery, etc., R. Co. v. Mallette, 92 
Ala. 209, 9 's 363; Storey v. Union 
Bank, 34 Ala. 687; Winter v. Burt, 
31 Ala. 33. 

Cal.—Peo. v. Clark, 84 Cal. 573, 24 
Pesis: 

Del.—Johnson vy. Wilmington City 
FUNOO, Zot Oue lose Gon Aung One 

Tll.—Rupp v. Keebler, 175 Ill. A. 
619; Elward v. Illinois City R. Co., 
161 Ill. A. 630; Haish v. Munday, 12 
Ill. A. 5389. 

Ind.—Majenica Tel. Co. v. Rogers, 
43 Ind. A. 306, 87 NE 165. 

Iowa.—Duree v. Chicago, ete, R. 
Co., 118 Iowa 640, 92 NW 890; Kelly 
v. West Bend, 101 Iowa 669, 70 NW 
Hae Evans v. Story County, 35 Iowa 

Ky.—Muldraughs Hill, etce., 
Co. v. Maupin, 1 KyL 404. 

La.—Paty v. Martin, 15 La. Ann. 
620. 

Md.—State v. Flanigan, 111 Md. 
481, 493, 74 A 818 [quot Cyc]; United 


Turnp. 


140 Wis. 457, 122 NW 1066.|v. State, 109 Md. 186, 72 A 651. 


Rey -eten< Conv. «Corbin, 109) Mid. aa225 
72. A 606; Consolidated Gas, etc., Co. 
Mass.—McKeone v. Barnes, , 108 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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emplified in the exclusion of evidence of speculative 
| Evidence of this nature is widely dis- 
tinguished from that of a definite judgment on as- 
certained facts where a different one is within the 
To ask an expert, for example, 
what might have been a sufficient cause for an 
ascertained result is proper,*® and, where a definite 


damages.*® 
bounds of reason. 


\ 


Mass. 344. 

Mich.—Michaud v. Grace Harbor 
Lumber Co., 122 Mich. 305, 81 NW 

Minn.—Mageau v. Great Northern 
R. Co., 106 Minn. 375, 119 NW 200; 
Hamberg v. St. Paul F. & M. Ins. Co., 
68 Minn. 335, 71 NW 388. 

Mo.—Myher v. Myher, (A.) 113 SW 
689; Muller v. Gillick, 66 Mo. A. 500. 

N. J.—Lindenthal v. Hatch, 61 N. 
Jemlise29nea9 Al 'G662% 

N. Y.—McGean v. Manhattan R. 
Co., 117 N. Y. 219, 22 NE 957; Gehl 
v. Bachnaan-Bechtel Brewing Co., 156 
App. Div. 51, 141 NYS 133; White v. 
Prudential Ins. Co., 120 App. Div. 
260, 105 NYS 87; Rawls v. American 
L. Ins. Co., 36 Barb. 357 [aff 27 N. Y. 
282, 84 AmD 280]; Swenson y. Brook- 
lyn Heights R. Co., 15 Misc. 69, 36 
NYS 445; Lewis v. Brooklyn El. R. 
. Co., 7 Misc. 286, 27 NYS 889. 

Okl.—Price v. U. S., 2 Okl. Cr. 449, 
101 P 1036, 1839 AmSR 930. 

Pa.—Pittsburg Gas Engine Co. v. 
South Side Hlectric Mfg. Co., 43 Pa. 
Super. 485; Collins v. Mechling, 1 
Pa. Super. 594, 38 WklyNC 235. 

R. I.—Eastman v. Dunn, 34 R. I. 
416, 838 A 1057. 

Tenn.—East Tennessee, etc., R. 
Co. v. Lindamood, 111 Tenn. 457, 78 
SW 99; Endowment Rank K. P. v. Al- 
len, 104 Tenn. 623, 58 SW 241. 

Tex.—Houston, etc., R. Co. v. Fox, 
(Civ. A.) 156 SW 922; Houston Elec- 
tric Co. v. Faroux, (Civ. A.) 125 SW 
922; Galveston, etc., R. Co. v. Henefy, 
(Civ. A.) 115 SW 57; Quinn v. Gal- 
veston, etc., R. Co., (Civ. A.) 84 SW 
395; San Antonio v. Mackey, 22 Tex. 
Civ. A. 145, 54 SW 33; Lee v. Heu- 
man, 10 Tex. Civ. A. 666, 32 SW_ 93. 

Utah.—Neesley v. Southern Pac. 
Co:, 35 Utah 259, 99 P 1067. 

Wash.—Martin v. Sunset Tel. etc., 
Co.218 Wash. 260, 51 P 376. 

Wis.—Trapp v. Druecker, 79 Wis. 
638, 48 NW 664. 

[a] Accordingly, the courts have 
excluded evidence as to: (1) How 
long it should take to try a case. 
Evans v. Story County, 35 Iowa 126. 
(2) How much a person can improve 
his handwriting in a given time. 
McKeone v. Barnes, 108 Mass. 344. 
(3) Reliance by a physician on the 
statements of a patient. John H. 
Radel Co. 'v. Borches, 147 Ky. 506, 
145 SW 155, 39 LRANS 227. (4) The 
amount for which a case could have 
been settled. Howe v. Woolsey, 7 
Misc. 33, 27 NYS 877. (5) The rea- 
son for the presence of illuminating 
gas in a room. White v. Prudential 
Ins. Co., 120 App. Div. 260, 105 NYS 
87. (6) The value of the testimony 
of other experts. Lancaster v. Lan- 
caster, 87 SW 1137, 27 Kyl 1127; 
Eastman v. Dunn, 34 R. I. 416, 83 A 
1057. (7) What the witness would 
do under certain circumstances. 
Montgomery, etc., R. Co. v. Mallette, 
92 Ala. 209, 9 S 363; Quinn v. Galves- 
ton, etc., R. Co., (Tex. Civ. A.) 84 SW 
395. (8) What the witness would 
pay for an’ article. Bernstein  v. 
Feldstein, 113 NYS 729 (no evidence 
of value). (9) What would have 
been the “fair rental value” of cer- 
tain premises if an elevated railroad 
had not been built. McGean v. Man- 
hattan R. Co., 117 N. Y. 219, 22 NE 
957. (10) Whether a case would 
have resulted differently if a certain 
witness had been present. Martin v. 
Sunset Tel., etc., Co.. 18 Wash. 260, 
SILO PR #376. (11) Whether certain 
goods could have burned without de- 
~stroying the floor. Hamberg v. St. 
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Paul F. & M. Ins. Co., 68 Minn. 335,)] understand.” 


71 NW 388. (12) Whether the time 
spent by an attorney in the prepara- 
tion of a case for trial was neces- 

Kelly v. West Bend, 101 lowa 
70 NW 726. (13) Whether a 
well will produce oil in paying quan- 
tities. Collins vy. Mechling, 1 Pa. 
Super. 594, 38 WklyNC (Pa.) 235. 
(14) Where an-inventor claimed to 
have expended one thousand seven 
hundred hours in perfecting an in- 
vention for defendants, evidence of 
machinists and pattern makers as to 
whether a man could profitably spend 
so many hours on the business was 
improperly admitted. “It is insisted 
that the trial court erred in admit- 
ting this kind of testimony, for the 
reason that the elements which -en- 
tered into the question are such that 
no machinist or pattern-maker could 
give any opinion which would be of 
any value to guide the judgment of 
the jury. It seems to us the objec- 
tion is well taken, and is insuperable. 
It is obvious that no person, whether 
expert or non-expert, can possibly tell 
or form any reliable opinion as to 
how many hours of thought and 
study, of trial and experiment, it 
might be necessary to devote to the 
discovery and perfection of a useful 
invention. An inventive mind might 
by the study of a few weeks make 
an invention which would elude the 
industry and penetration of others 
for years, and perhaps for life, when 
engaged on the same subject. What 
man, however intelligent, could tell 
in advance or give an opinion as to 
the time it would be necessary to 
spend in perfecting the method of 
transmitting messages by means of 
the telegraph or telephone? A happy 
thought or inspiration of genius 
might enable one man to reach the 
desired result, when others, devoting 
the closest study and acuteness of 
intellect to the same investigation 
for years, would be baffled in their 
attempts to discover it. Therefore, 
it seems to us, the question whether 
or no a man can spend 1,700 hours in 
making the device shcwn the witness 
dves not involve professional skill 
or peculiar knowledge, so as to ren- 
der the opinions of experts admis- 
sible on the question as to the value 
of the services.” Trapp v. Druecker, 
79° Wis. 638, 640, 48 NW 664. 

[b] Harmless error.—‘‘On cross- 
examination, Dr. Pilcher was asked 
whether he could state positively to 
the jury, if one or the other of two 
assumed conditions existed, what 
produced that condition, without 
speculation and from his knowledge 
of the case as a physician and sur- 
geon. He answered: ‘A physician 
or ‘surgeon has very little positive 
knowledge; he gives his judgment; 
I can give my judgment in this case 
and that is all.’ A motion was made 
by the defendant’s counsel to strike 
this answer out, but the court de- 
nied the motion, saying that the an- 
swer might stand by way of ex- 
planation, to which ruling the de- 
fendant duly excepted. It is argued 
that the witness was thus permitted 
to give additional force to his testi- 
mony to the injury of the defendant, 
but I cannot perceive that the an- 
swer could have had any such effect. 
On the contrary, it tended to show 
that the witness, who had been called 
by the plaintiff, could say very little 
of his own positive knowledge about 
the case. How such a _ statement 
could harm the defendant, I cannot 
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course of conduct or dealing has become estab- 
lished, an expert may be asked what would probably 
happen, under a given set of circumstances, in a 
matter within its purview.*7 

Range of Testimony. 
which the judgment of experts has been received as 
an aid to the jury are endless in variety.*® 


Instances in 


It is, 


Quinn v. O'Keefe, 9 
App. Div. 68, 72, 41 NYS 116 [app 
dism 151 N. Y. 633 mem, 45 NH 1134 
mem]. 

45. Muldraughs Hill, ete., Turnp. 
Co. v. Maupin, 1 KyL 404; Kernochan 
v. New York El. R. Co., 130 N. Y. 651, 
29 NE 245, 14 LRA 673 [rev 57 N. Y. 
Super. 434, 8 NYS 770]; Schmidt v. 
New York El. R. Co., 2 App. Div. 481, 
37 NYS 1100; Sillcocks v. New York 
El. R. Co., 19 NYS 476; Galveston, 
etc., R. Co. v. Powers, 101 Tex. 161, 
105 SW 491; San Antonio v. Mackey, 
22 Tex. Civ. A. 145, 54 SW 33. 

[a] Damages by erection of ele- 
vated railway.—lIn an action against 
an elevated railroad company for 
damages caused by the construction 
and operation of defendant’s road in 
the street on which plaintiff's prop- 
erty abuts, it is error to permit an 
expert witness to testify as to what 
in his judgment the property would 
“be worth without the elevated rail- 
road.” Sixth Ave. R. Co. v. Metro- 
politan El. R. Co., 138 N. Y. 548, 34 
NE 400; Gray vy. Manhattan R. Co., 
128 N. Y. 499, 28 NE 498 [aff 16 Daly 
510, 12 NYS 542]; Doyle v. Manhat- 
tan R. Co., 128 N. Y. 488, 28 NE 495 
[rev 16 Daly 506, 12 NYS 548]; Wal- 
lach v. Manhattan El. R. Co., 16 NYS 
156; McGay v. Manhattan El. R. Co., 
16 NYS 155. 

[b] Damages from apprehension 
of death.—Expert testimony is inad- 
missible to prove damages from ap- 


prehension of death. Mudraughs 
Hill, .etce.,. Turnp., Co. v. Maupin; 1 
KyL 404. 


46. Hopperman v. Fore River Ship 
Bldg. Co., 214 Mass. 23, 100 NE 1023; 
Moyer v. New York Cent., etc. R. 
Co., 98 N. Y. 645; Patrick v. Smith, 75 
Wash. 407, 416, 134 P 1076, 48 LRA’ 
NS 740 [cit Cyc]. 

This is “a very common and very 
proper mode of scientific investiga- 
tion.”” Moyer v. New York Cent., 
CLC. on COm "98 ENs Ws 1045. 

Thus an expert may testify 
the true explanation of the 
facts that lights went out was a 
defe:t in the apparatus. Hopperman 
v. Fore River Ship Bldg. Co., 214 
Mass. 33, 100 NE 1023. 

47. Quinn y. O’Keefe, 9 App. Div. 
68, 41 NYS 116 [app dism 151 N. Y. 
633 mem, 45 NE 1134 mem]; Western 
Union Tel. Co. v. Mitchell, 91 Tex. 
454, 44 SW 274, 66 AmSR 906, 40 
LRA 2C€9; Greville v. Chapman, 5 Q. 
B. 731, 48 ECL 731, 114 Reprint 1425. 

fa] Thus (1) a perty may testify 
what his conduct would have been 
under certain circumstances. West- 
ern Union Tel. Co. v. Mitchell, 91 
Tex. 454, 44 SW 274, 66 AmSR 906, 

40 LRA 209. (2) A witness may 
state whether a racing club would 
regard certain conduct sanctioned by 
their rules as honorable. Greville v. 
Chapman, 5 Q. B. 731, 48 ECL 731, 
114 Reprint 1425. 

48. Ala.—Birmingham, etc., R. Co. 
vy. Williams, 190 Ala. 53, 66 S 653. 

Colo.—Brown vy. Douglas First Nat. 
Bank, 49 Colo. 393, 113 P 483. 


Conn.—Currelli v. Jackson, 177 
€onn:, 115), 58 AW 762. 
Ga.—Byrd v. State, 142 Ga. 663, 


83 SE 513. LRA1915B 1143; Mlemister 


v. Central Georgia Power Co., 140 
Ga. 511, 79 SE 148. 
Tll—Stephen v. Duffy, 142 Ill. A. 


219 [aff 237 Ill. 549, 86 NE 1082]. 
TIowa.—Clark v. Johnson County 

Tel. Co., 146 Iowa 428, 123 NW 327. 
Ky.—Kentucky Utilities Co. v. 

Searcy, 167 Ky. 840, 181 SW 662. 
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however, impossible to formulate any general rule 
as to the subjects on which such evidence will be 
received,*® for while it is agreed broadly, on the 
one hand, that matters of art, science, or technical 
training are proper subjects for expert testimony,®° 
and, on the other, that the common affairs of daily 
life are not,®1 all cases cannot fall within one or the 
other of these classifications because of the numer- 
ous matters which are to a certain extent familiar 
to most people, but with which all men are not pre- | 


Mich.—Sykes v. Portland, 193 
Mich. 86, 159 NW _ 325. 

Mont.—-De Sandro v. Missoula 
Light, etc., Cow pz Monts, soo, piel 
641. 

N. C.—Westerman y. Champion 
Fiber Co., 162 N. C. 294, 78 SE 
221. 

Pa.—Marine Coal Co. v._ Pitts- 
burgh, etc., R. Co., 246 Pa. 478, 92 A 
688; Miller v. McKeesport, etc., R. 
Co., 179 Pa. 350, 36 A 287; Burkhold- 
er v. Plank, 69 Pa. 225. 

Tex.—Houston, etc., R. Co. v. Lew- 
is, (Civ. A.) 185 SW 593. 

Vt.— Douglass v. Morrisville, 89 Vt. 
398, 95 A 810; Newton v. American 
Car Sprinkler Co., 87 Vt. 546, 90 A 

83. 


"Bast Muldowney v. Illinois Cent. 
Ra ©one so) Lowa 462, 473. Clty. 1s 
, doubtful whether all the cases can 
be harmonized, or brought within 
any general rule or principle’). 

50. Ala.—Harbison-Walker Refac- 
tories Co. v. Scott, 185 Ala. 641, 64 
S 547. 

Cal.—Los Angeles v. Hunter, 156 
Cal. 603, 105 P 755. 

Colo.—Van Wyk v. Peo., 45 Colo. 
L099 P1009: 

Conn.—Temple v. Gilbert, 86 Conn. 
335, 85 A 380. 

Ga.—Flemister v. Central Georgia 
Power Co., 140 Ga. 511, 79 SE 148; 
Wilensky v. State, 15 Ga. A. 360, 83 
SE 276. 

Ind.—Garrett vy. Winterich, 44 Ind. 
A. 322, 87 NE 161, 88 NE 308. 

Lowa. —Moreland vy. Mitchell Coun- 
ty, 40 Iowa 2394; Pelamourges v. 
Clark, 9 lowa 1. 

Ky Aish Health, etc., 
Joly 118 SW 281 

Md.—Hanrahan y. Baltimore, 114 
Md. 517, 80 A 312. 

Mass. — Thornhill v. Carpenter- 
Morton Co., 220 Mass. 593, 108 NE 
474; Nolan v. Newton St. R. Co., 206 
Mass. 384, 92 NE 505; Prince v. Low- 
ell Electric Light Corp., 

276, 87 NE 558. 

Mo.—Newmark v. Liverpool, etc., 
EW eetcwe Ins: Cow ck IMO, — 160). 5 rb 
AmD 608.’ 

Mont.—Copenhaver_ v. Northern 
Pac. RCo... 42; Mont; 453; 113° P4672 

N. H.—Piper v. Boston, etc., R. Co., 
76, N. Hl. 228,72 A 1024. 

N. Y.—German American Ins. Co. 
v. New York Gas, etc., Co., 103 App. 
Diy. 310; 93 NYS’ 46 [aff 185 JN. WY. 
—€81 mem, 78 NE 1103 mem]. 

Oh.—Hartford Protection Ins. Co. 
v. Harmer, 2 Oh. St. 452, 59 AmD 
684. 

Okl.—Miller v. State, 9 Okl. Cr. 
256, 1381 P717; LRAT91I5A. 1088. 

Tex.—Waters-Pierce Oil Co. v. 
Snell, 47 Tex. Civ. A, 418, 106 SW 
170; United Oil Co. v. Grey, 47 Tex. 
Civ. A. 10, 102 SW 934. 

Vt.—Barney v. Quaker Oats Co., 
85 Vt. 372, 82 A 113 

Wis.—U. S. Heater Co. v. Jenss, 
128 Wis. 162, 107 NW 2938. 

Eng.—Folkes v. Chadd, 3 Dougl. 
157, 26 ECL 111, 99 Reprint 589. 

“In matters of science no other 
witness can be called.” Folkes v. 
Chadd, 3 Dougl. 157, 26 ECL 111, 99 
Reprint 589. 

[a] The necessity for a course of 
previous study or acquired experi- 
ence furnishes a rough test of ad- 
missibility. Muldowney v. Illinois 
Cent. R. Co., 36 Iowa 462; Clark v. 


Ings (Co_ay. 


201 Mass. | 
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ence.®? 


hereinafter.®> . 


Bruce, 12 Hun (N. Y.) 274. 

51. Ala.—Montgomery v. Wyche, 
169) "Ala. Sh, is) 8. Ses A GLOr av. 
Pruitt, 169 Ala. 213, 53 S 315, 32 LR 
ANS 889; American Bolt Co. v. Fen- 
nell, 158 Ala. 484, 48 S 97. 

Cal.—Parkin v. Grayson-Owen Co., 
157 Cal, 41, 106 P 210;. Bowen, Vv. 
Sierra Lumber Co;,.3 Cal. A. 312, 84 
P 1010. 

Del.—Hearn v. Wilmington City R. 
Co., 24 Del. 271, 76 A 629. 

Ill.—teo. v. Curtright, 258 Ill. 430, 
101 NE 551; Williams v. Louis, 204 
Tis A, 62°" Cleveland: -etc.;, Rui Co.. Vv: 
Curtis, 1384 Ill. A. 565; Riley v. Amer- 
ican “Steel, etc.,,.1Co.,,. 129, ti)... A. 
123. 

Ind.—Archer v. Ostemeier, 56 Ind. 
A..385, 105 NE 522. 

Iowa.—Johnston v. Delano, 175 
Iowa 498, 154 NW 1013; State v. Ar- 
mour Packing Co., 124 Iowa 323, 100 


NW 59, 2 AnnCas 448. 
Kan.—Wise v. Lillie, 84 Kan. 86, 
113 P 403. 


Mass.—Doherty v. Booth, 200 Mass. 
522, 86 NE 945. 

Mich.—Loose v. Deerfield Tp., 187 
Mich. 206, 153 NW 913; Braasch v. 
Michigan Stove Co., 153 Mich. 652, 
118 NW 366, 20 LRANS 500. 

Mo.—White v. Ennis Coffee Co, 
(A.) 182 SW 775. 

Mont.—Cummings v. Reins Copper 
Co,, .40° Mont. 599, 107 P, 904 

Ney.—Powell v. Nevada, etc. R. 
Co., 28 Nev. 40, 78 P 978. 

N. J.—Kuttner v. New Jersey Cen- 
trae Re. COs,t SOL INe deel Lae, Bie eas U0. 
[afi si, Na J. Latah, 80. ATES |: 

N. 'Y.—Hall v. New York Tel. Co., 
168 App. Div. 296,,.153) NYS: 22, 

Okl.—Miller v. State, 9 Okl. Cr. 
255, 131 PUT1%, LRAIQI5A L088: 

Or. —Adams v. Corvallis, ete, R. 
Co;  T8 Ore 117 lb2.k, 504. Trickey Vv. 
Clark, 50. Or. 516, DB We Bg 457. 

S. @—Diseker v. Equitable L. As- 
sur. Soc., 87 S. C. 187, 69 SE 153. 

Tex.—Kansas City Southern R. Co. 
Vv. ,Carter, (Civ. 2A.) 7/166) 9 Weep Llib. 

Va.—Virginian R. Co. v. Bell, 118 
Va. 492, 87 SE 570. 

W. Va.—Johnston v. Mack Mfg. 
Co., 65 W. Va. 544, 64 SE 841, 131 
AmSR 979, 24 LRANS 1189. 

Wis.—Mayhew v. Wisconsin Zinc 
Co., 158 Wis. 112, 147 NW 1035; Ben- 
son v. Superior Mfg. Co., 147 Wis. 
20, 1832 NW 6383; Ladwig v. Jefferson 


Ice Co., 141 Wis. 191, 124 NW 407; 
Olwell v. Skobis, 126° Wis. 308, 105 
NW 777. 


Logan Vee Mason. LaOnt. ri. 

fa] Among such matter may be 
mentioned: (1) How near the driver 
of a team can approach the heads of 
horses of another team without dan- 
ger, in the exercise. of due care. 
Sullivan v. Morton Draying., etc., Co., 
13_Cal, A. 35; 108) P2895. (2). That la 
heavy team driven over a paved 
street at a rapid rate of speed would 
make a great deal of noise. Star 
Brewery Co. v. Houck, 126 Ill. A. 
608 [aff 222 Ill. 348, 78 NE 827, 113 
AmSR 420]. (3) That roofs may leak 
and that leaking produces decay. 
Boisvert v. Ward, 199 Mass. 594, 85 
NE 849. (4) That street cars while 
in motion will rock and sway from 
side to side on account of the in- 
equalities of the track. Gage v. St. 
Louis Transit Co., 211 Mo. 139, 109 
SW _ 13. (5) The effect of fog on 
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sumably so conversant that they can draw, or read-. 
ily be directed how to draw, a reasonable infer- 
It has been said that the test is whether 
the eourt or jury will be aided by receiving the 
evidence,®? and that the only proper course is to 
keep the principles steadily in view and apply them 
to the circumstances of each case as it arises.°* 
Particular subjects of such testimony are discussed 


Evidence as to ultimate facts may be given by 


lights. Hearn v. Wilmington City 
Ri Co.,.: 24); Dels5 201i TGA 629. 10( 6) 
The habits and propensities of do- 
mestic animals. Johnston v. Mack 
Mfg. Co., 65 W. Va. 544, 64 SE 841, 
131 AmSR 979, 24 LRANS 1189. (7) 
The meaning of the word “leg” in an 
accident insurance policy. Rogers v. 
Modern Brotherhood of America, 131 
Mo, A. 3538, 111 SW 518. (8) The 
proper method of unloading a heavy 
tool box from a wagon. McMenimon 
v. Snow, 219 Mass. 231, 106 NE 863. 
(9) Whether a foreigner understands 
certain English words. Koccis vy. 
State, 56 N. J. L. 44, 27 A 800. (10) 
Whether a person is well treated by 
his wife and family. Smith v. 
Guerre, (Tex. Civ. A.) 175 SW 1098. 
(11) Whether it Was @ifficult to aid 
one in getting off a car, who was 
trying to get off himself by the use 
of crutches, and if so, why. Mitchell 
v. Des Moines City R. Co., 161 Iowa 
100, 141 NW 43. (12) Whether it 
was necessary and convenient to 
sound a factory whistle at stated 
hours to notify employees in the 
shops to commence and quit work. 
Powell v. Nevada, etc. R. Co., 28 
Nev. 40, 78 P 978. (13) Whether un- 
protected cogwheels are dangerous. 
Ramaswamy v. Hammond Lumber 
Co., 18 Or..407, 152 P 223. 

[b] A question partly covering 
a -proper subject of expert evidence 
and in part relating to a matter of 
common experience may be rejected. 
Missouri Pac. R. Co. v. Fox, 56 Nebr. 
746, 77 NW 130. 

52. Ala.—Alabama Great South- 
oo R. Co. v. Vail, 155 Ala. 382; 46 S 

Cal.— Bowen v. Sierra Lumber Co., 
3 Cal. A. 312, 84 P 1010. 

Conn.—Holeomb Go. v. Clark, 86 
Conn. 319, 85 A 3876; Taylor v. Mon- 
roe, 43 Conn. 36. 

Ind. —Douglass v. State, 18 Ind. A. 
289, 48 NE 9. 

Md.—Baltimore Belt R. Co. v. Sat- 
tler, 100 Md. 306, 59 A 654 

Mich. —Laughlin Vv. Grand Rapids 


ane R. €o., 62 Mich. 220, 28 NW 
{ 
Mo.—St. Louis Gaslight Co. v. 
At Rie ET igelnsio Conic wilorseau 
Nev.—Powell v. Nevada, etc. R. 
Co., 28 Nev. 40, 78 P 978. 
R. I—Seamons val Ritts; 021) Ras 


236, 42 A 863. 

Tex.—Houston, etc. R. Cov. Bath 
40 Tex. Civ. A. 270, 90 SW 55. 

Vt.—Stowe v. Bishop, 58 Vt. 498, 
3 A 494, 56 AmR 569. 

Va.—New York, ete., R. Co. v. Wil- 
son, 109 Va. 754, 64 SE 1060. 


Wis.—Pollock v. State, 136 Wis. 
136, 116 NW 851. 
53. Ala.—Louisville, ete. R. Co. 


v. Travis, 192 Ala,.453. 68 S 342. 
Colo.—Ausmus v. Peo., 47 Colo. 167, 
107 P 204, 19 AnnCas 491. 
Mo.—Combs v. Rountree Constr. 
Co., 205 Mo. 367, 104 SW 77. 
Mont.—De Sandro v. Missoula 
Tents etc., Co., 52 Mont. 333, 157 -P 
N. Y.—yYoung v. 
Yo 226,04 25, 0N WsGer 
ristown, 172 NYS 21 
54. Graham v. Pennsylvania Co., 
139 Pa. 149, 21 A 151, 12 LRA 293. 
To same effect New England Gloss 
Co. v. Lovell, 7 Cush. (Mass.) 319. 
55. See infra §§ 737- 789. 


Johnson, 123 N. 
Kinnie v. Mor- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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experts in regard to matters of science, art, or 
skili in some particular calling, when based on a 
hypothetical question made up of facts that are 


not in dispute.°® 
[§ 737] J. 
Expert Judgment—1. 


56. Hite v. Keene, 149 Wis. 207, 
134 NW 333, AnnCas1913D 251. 

Dire Thayer v. Tyler, 169 Cal. 671, 
147 P 979; Colorado Farm, etc.,.Co. v. 
York, 38 Colo. 239, 88 P 181; Balti- 
more, Wetec. TR. (Co. vv. jochultz,,"43 (Oh, 
St. 270, 1 NE 324, 54 AmR 805; Tandy 
v. Fowler, (Tex. Civ. A.) 150 SW 481. 

[a] An agricultural training is 
needed to make an inference distinct- 
ly agricultural relevant. Baltimore, 
ete., R. Co. v. Schultz, \43 Oh..St. 270, 
1 NE 324 (whether fence is sufficient 
to turn stock). 

[b] Sufficient experience. — (1) 
One who was raised on a farm and 
followed the business of farming as 
aman, and has grown various kinds 
of crops, is qualified to testify 
whether there was a good stand of 
melons in a crop which he saw grow- 
ing, although he has never grown 
melons. Colorado Farm, etc., Co. v. 
MOrK ers SunCOlO-s i259, 2 80) Pash eCa) 
One who has been a farmer for fifteen 
years, has lived in the neighborhood, 
and has worked in, and attended to 
the water supply of, an orchard, is 
qualified to testify that in two years 
there was not enough water to ir- 
rigate it. Thayer v. Tyler, 169 Cal. 
671, 147 P.979. 

58. See cases infra notes 59-66. 

59. Santa Cruz v. Enright, 95 Cal. 
105, 30 P 197; Martin v. Sciafani, 159 
NYS 41; Smith v. Levy, 37 Pa. Su- 
per. 551; Wall v. Melton, (Tex. Civ. 
A.) 94 SW 358. 

[a] The testimony may relate to: 
(1) The condition of farm products. 
Smith v. Levy, 37 Pa. Super. 551. 
(2) The growth of trees. Wall v. 
Melton, (Tex. Civ. A.) 94 SW 358. 

60. Ala.—Young vy. O’Neal, 57 Ala. 


566. 
Cal.—Ellis v. Tone, 58 Cal. 289. 
Iowa.—Gilman v. McDaniels, 177 


Iowa 76, 158 NW 459. 

Pa.—Cornelius v. Lytle, 52 Pa. Su- 
per. 394. 

fe = Burum Ve Elarriss >) Fr ts 
243. 

S. D.—Nebraska Land, etc., 
Burris, 10 S. D. 430, 73 NW 919. 

Tex.—Kincheloe ‘Irr. Co. v. Hahn, 
(Civ. A.) 132 SW 78. 

{a] The witness may state the 
probable effects of: (1) Plowing. 
Gilman y. McDaniels, 177 Iowa 76, 
158 NW _ 459. (2) Burning over. 
Bradley v. Iowa Cent. R. Co., 111 
Towa 562, 82 NW 996. (3) Draining. 
Cornelius v. Lytle, 52 Pa. Super. 394; 
Buffum v. Harris, 5 R. I. 243. (4) 
Irrigating. Ellis v. Tone, 58 Cal. 289; 
Nebraska Land, etc., Co. v. Burris, 10 
Sond Dee Xe) Nw 919; Kincheloe ‘Trr. 
Col 'v; Hahn, (Tex. Civ, A.) 132 SW 
78. (5) Use ‘of a particular fertilizer. 
Young v. O’Neal, 57 Ala. 566. 


Co. -v. 


61. Van Werden v. Winslow, 117 
Mich. 564, 76 NW 87 (celery). 
62. Madisonville, etc., R. Co. v. 


Renfro, (Ky.) 127 SW 508: Harpend- 

ing v. Shoemaker, 37 Barb. (GNfeaye) 

270: Houston, etc., R. Co. v. Brackin, 
(Tex. Civ.” A.) 191 SW 804. 

[a] The witness may state: (1) 

' The result of improper threshing. 

| Harpending v. Shoemaker, 37 Barb. 


Subjects of Skilled Inference or 
Agriculture. 
is properly qualified by experience in agricultural 
matters,°’ and who has had adequate opportunities 
for observation,°*> may be permitted to state his 
inferences from observed agricultural phenomena;°® 
the effect of specified treatment or conditions on 
particular land;°° whether a certain course of treat- 
ment of crops is proper;*! the injury resulting from 
certain acts or conditions;®? the cause of certain 
effects ;°* the cost of necessary operations;®* the 
availability of land for general farming purposes * 
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or for the raising of particular crops,®* and its 
probable yield;*’ whether milk looked and tasted 
as if it had been adulterated by adding water;** or 


whether farm buildings are suitable for a given 


purpose.°®® 
A witness who 


[§ 738] 2. 


CN] We) 22770: (2) The amount of 
damage from flooding growing crops. 
Madisonville, etc., R. Co. v. Renfro. 
(Ky.) 127 SW 508. 

63. Alabama Great Southern R. 
Co. v. McKenzie, 139 Ga. 410,/77 SE 
647, 45 LRANS 18 (decay of fruit). 

64. Wade v. Amalgamated Sugar 
Coy TA Or.” Th 42 "P3500. Ceradi- 
cating noxious weeds). 

65. West Skokie Drain. Dist. v. 
Dawson, 243 Ill. 175, 90 NE 377, 17 


AnnCas 776. 

{a] Form of testimony.—‘Wit- 
ness Carroll, for the petitioner, was 
asked whether appellants’ land was 
suitable for agricultural purposes, 
and his answer was that it was very 
poor. Appellants’ counsel moved to 
strike this out as a conclusion. The 
motion was overruled. This was 
plainly a conclusion, and the witness 
should have been required to testify 
in what respects the land was or was 
not suitable for agricultural pur- 
poses.” West Skokie Drain. Dist. v. 
Dawson,’ 243 Tll. 176,.182, 90 NE 377, 
17 AnnCas 776, 

66. Shoemaker v. Crawford, 82 
Mo. A. 487; Farmers’, etc., Nat. Bank 
v. Woodell, 38 Or. 294, 61 P 887, 
65 P 520. 

[a] Sugar beets.—Farmers’, etc., 
Nat. Bank v. Woodell, 38 Or. 294, 61 
P 837, 65 P 520. ‘ 

67. Arkansas Midland R. Co. v. 
Griffith, 63 Ark. 491, 39 SW 550; Ne- 
braska Land, etc., Co. v. Burris, 10 
S. D. 4380, 73 NW 919; Kincheloe,Irr. 
Co. v. Hahn, (Tex. Civ. A.) 132 SW 


8. 

[a] The witness may state: (1) 
Probable gross yield. Arkansas Mid- 
land RR. Co, v:.Grimith, 63, Ark., 491, 
39 SW 550. (2) Probable quantity 
of crop under certain circumstances. 
Chicago, etc., R. Co. v. Longbottom, 
(Tex. Civ. A.) 80 SW 542. (3) Prob- 
able yield under irrigation. Ne- 
braska Land, etc., Co. v. Burris, 10 
S. D. 430, 73 NW 919.- 

68. Lane v. Wilcox, 55 Barb. 
(N. Y.) 615. 

69. Armstrong v. Chicago, etc., R. 
Co., 45 Minn. 85, 47 NW 459 (stable). 

70. Baker v. Cotney, 142 Ala. 566, 
88 S 131; Nebraska Land, etc., Co. v. 
Burris (10 Sir 430) 7:3" INV 6 9S: 
Houston, etc., R. Co.:'v. Brackin, 
(Tex. Civ. A.) 191 SW 804. 

71. Enright v. San Francisco, etc., 
R. Co., 38 Cal. 230; Sowers v. Dukes, 
8 Minn. 23. 

72. Bills v. Ottumwa, 35 Iowa 107 
(riding on hay). 

73. Higgins v. Dewey, 107 Mass. 
494, 4-AmR 63; Ferguson v. Hubbell, 
97 N. Y. 507, 49 AmR 544; Fraser 
v. Tupper, 29 Vt. 409. 

74. Krippner v. Biebe, 28 Minn. 
139, 9 NW 671; Wells v. Eastman, 
61 N. H. 507. 

75. U. S.—Grayson v. Lynch, 163 
U. S. 468, 10 SCt 1064, 41 L. ed. 2380. 

Ala.—Long v. Myers, 80 S 76. 

Ill.—Hall v. Gillespie Tp. Mut. 
Home Ins, Co., 171 Ill. A. 223; Pear- 
son v. Zehr, 31 Ill. A. 199. ‘ 

Mich.—Pinney y. Cahill, 48 Mich. 
584, 12 NW 862. 


It has beén held, however, that in rural 
communities, where farm operations may be as- 
sumed to be within the experience of the average 
juror, witnesses should not be allowed to state such 
matters as the quality and probable quantity of 
farm crops,’° the sufficiency of fences, and the 
safe nature of certain acts customary on a farm,?? 
or the proper times for firing fallow 7* or brush.’ 
Animals. 
or any other person instructed in animal pathology, 
or the breeding and care of animals, by study and 
experience,’® who has had sufficient opportunities 


A veterinary surgeon’ 


Minn.—Gilmore y. Brost, 39 Minn. 
190, 39 NW 139. 


Lag oie oe, v. Sparks, 52 Mo. A. 
N. Y.—Peo. v. Theobald, 92 Hun 


182, 33 NYS 498. 

Okl. —Coyle v. Baum, 3 Okl. 695, 
41 P 389. 

Pa.—Piollet v. Simmers, 106 Pa. 
95, 51 AmR 496. 

Niraowee Ss v. Haviland, 61 Vt. 58, 
17 A 72 

Wis. arisite Vv. Thom, 144 Wis. 178, 
128 NW 858 

N. B—Trenholm v. Dominion Ex- 
press Co., 43 N. B. 98. 

[a] Registration is unnecessary.— 
Mahe vy. Thom, 144 Wis. 178, 128 NW 

[b] A physician who has prac- 
ticed somewhat as a veterinary is 
competent in a matter of veterinary 
science. Gilmore v. Brost, 39, Minn. 
190, 39 NW 139. 

76. U. S.—Grayson v. Lynch, 163 
U..S. 468, 16 SCt 1064, 41 L. ed. 230 
[aff 5 N. M. 487, 25 P 992]. 

Ala ——Montgomery Stra RoelCoumewe 
Hastings, 138 Ala. 432, 35 S 412. 

Ill.—Pearson y. Zehr, 138 Ill. 48, 
29 NE 854, 32 AmSR 113. 

Ind.—House v. Fort, 4 Blackf. 293. 

Iowa.—Wisecarver v. Long, 120 
Iowa 59, 94 NW 467. 

Kan.—Missouri Pac. R. Co. v. Fin- 
ley, 38 Kan. 550, 16 P 951; Rouse v. 
Youard, 1 Kan. A, 270, 41 P 426. 

Ky.—-Louisville, etc, R. Co. v. 
Brown, 90 SW 567, 28 KyL 772. 

Mich.—Lewis v. Beli, 109 Mich. 189, 
66 NW 1091; Rogers v. Ferris, 107 
Mich. 126, 64 NW 1048; Peer v. Ryan, 
54 Mich. 224, 19 NW 961. 

Mo.—Johnson y. Moffett, 19 Mo. A. 
159. 
ae Y.—Slater v. Wilcox, 57 Barb. 

Tex.—Chicago, etc., R. Co. v. Hens- 
ley, (Civ. A.) 196 SW 974; Interna- 
tional, etc., R. Co. v. Sharpe, (Civ. 
A.) 167 SW. 814; Gulf, ete., R. Co. v. 
Brock, (Civ. A.) 150 SW 488; Pecos, 
etc., R. Co. v. Cox, (Civ. A.) 150 SW 
265; O’Brien v. Von Lienen, (Civ. A.) 
149) SW 23° Pecos, etc. .R. Co. pve 
Brooks, (Civ. A.) 145 SW 649; Na- 
tions v. Love, (Civ. A.) 26 SW 232. 

Wis.—Vates v. Cornelius, 59 Wis. 
615, 18 NW 474. = 

{a] Practical experience sufficient. 
—“‘A man having practical knowl- 
edge on such a subject gained from 
experience is qualified to testify 
about a matter of this nature with- 
out being shown to be a graduate or 
skilled veterinary surgeon, or tech- 
nically learned on the subject.” Sta- 
ples v. Steed, 6 Ala. A. 594, 599, 60 S 


499. 
[b] “A lberal rule must be ap- 
plied, in regard to evidence as to 


diseases in animals, as it is rare that 
persons are found who make the 
treatment of diseases in domestic 
animals a distiuct profession, or at- 
tain to great skill or science therein. 
The best skill and science that can 
be expected—all that can be practi- 
cally admitted in such cases—will be 
the evidence of persons who have ha4 
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for observation,’7 may state an inference with 
Such a witness may state the 
cause and effects of injuries cbserved by him;7° 


respect to animals.’8 


much experience, and have been for 
years made acquainted with such dis- 
eases, and with their treatment. They 
may give their opinions, upon such 
experience, and on statements of fact 
upon which their opinions are based, 
as some evidence to be considered 
and weighed.’ Slater v. Wilcox, 57 
Barb. (N. Y.) 604, 608. 

{c] A liveryman of ten years’ ex- 
perience is competent to testify that 
a mare had fever and would not eat 
or was sick; but he cannot give his 
opinion that the mare was suffering 
from lung fever. Louisville, ete., R. 
Co. v. Brown, 90 SW 567, 28 KyL 772. 

{d] Farmers familiar with cows 
may state their inference as to the 
cause of death. Slater y. Wilcox, 57 
Banbs CN=s ¥.)), 1604: 

[e] An unskilled observer cannot 
testify as to the cause of the death 
of an animal. White v. Farmers’ 
Mute! Movins. iCoin97 piMo. -A. 590,071 
SW 707. 

(f] Insufficient qualification.—(1) 
The opinion of a witness, offered for 
the purpose of showing that certain 
horses had died, not from overdriv- 
ing, but from an excessive dose of 
medicine, was rejected where his 
qualifications consisted in the super- 
intendence of a livery stable for less 
than three years. Lewis v. Bell, 109 
Mich. 189, 190, 66 NW 1091 (where 
the witness testified that he had 
“watched the symptoms of horses,” 
and the court said: ‘This expres- 
sion, whatever it may mean, did not 
show sufficient knowledge to render 
his opinion of any value’’). (2) One 
whose knowledge was derived from 
reading about Texas fever and from 
hearing evidence on this subject 
given in court is not competent as 
expert to give his opinion, Missouri 
Pac. R. Co. v. Finley, 38 Kan. 550, 16 
P 951. (3) Persons who had assisted 
veterinarians in the treatment of 
stock and had read extensively from 
books and papers treating on dis- 
eases of stock, but who “were not 
persons educated or skilled as veter- 
inary surgeons, who had made dis- 
eases of cattle a study, and could 
point out and describe the chief char- 
acteristics or symptoms that would 
distinguish the disease of Texas 
splenic, or Spanish fever from mur- 
rain or any other disease,’”’ were in- 
competent to give their opinions as 
to whether certain cattle were in- 
fected with Texas fever. Rouse v. 
Youard, 1 Kan. A. 270, 41 P 426, 428. 

{g] An empiricist who has treat- 
ed but not studied horse diseases is 
not qualified to state whether cer- 
tain wounds were sufficient to pro- 
duce death. Harrison v. Panama R. 
Cos EN: .Y. Super.) % 

77. Lewis v. Bell, 109 Mich. 189, 
66 NW 1091; Marshall v. Bingle, 36 
Mo. A. 122. 

78. See cases supra notes 76, 77. 

[a] Dangerous character.—Per- 
sons accustomed to working about 
mules may testify that they consid- 
ered a certain. mule dangerous be- 
cause of the look of his eye and his 
general appearance. Robbins y. Ma- 


goon, etc., Co., 193 Mich. 200, 159 
NW 323. 
{b] Soundness.—A witness who is 


engaged in the business of buying 
and selling horses, and possesses a 
greater knowledge than the average 
person as to the condition of horses, 
and has had great experience in ex- 
amining them, is competent to give 
his opinion as to whether a horse 
was sound. Palmer y. Cowie, 27 Oh. 
Cir Op weold. 

{c] Capacity of stallion. — One 
who has had long experience in the 
handling of horses, and who had had 
under his observation for several 
months the attempts of a certain 
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stallion to beget colts, is properly 
allowed, after stating his experience 
and. the results of his observation, 
to give his opinion that the particu- 
lar stallion is not a satisfactory and 
sure breeder. Crouch v. Spooner, » 
Ga. A. 695, 72 SE 61. 

{d] Condition of organs.—In an 
action to recover damages for the 
negligent killing of a horse, a wit- 
ness who had dissected the horse, 
and who, although not a veterinary 
surgeon, had had considerable experi- 
ence in dissecting horses and other 
animals, and stated that he was able 
to distinguish between healthy and 
diseased organs, was competent to 
testify as to whether the organs were 
in a healthy condition. Wisecarver 
v. Long, 120 Iowa 59, 94 NW 467. 

79. U. S—Southérn Pac. Co. vy. 
Arnett, 111 Fed. 849, 50 CCA 17. 

Ala, “Montgomery Sitg a Rie -Con, av. 


Hastings, 138 Ala. 432, 35 S 412. 
Cal.—Polk y. Coffin, 9 Cal. 56. 
Kan.—Atchison, etc., R. Co. v. Ma- 


son, 4 Kan. A. 391, 46 P 31. 

Mich.—Peer v. Ryan, 54 Mich. 224, 
19 NW 961. 

Mo.—Hunt y. St. Louis, etc. R. 
Co., 187 Mo. A. 639, 173 SW 61; Mc- 
Kinstrey v. Chicago, etc., R. Co., 153 
Mo. A. 546, 134 SW 1061. 

Oh._-Palmer v. Cowie, 27 Oh. Cir. 


spgluOlisy. CtC., ak.) £ COW. Vv. 
Shepard, 40 Okl. 589, 139 P 833 (writ 
of error dism 240 U.S: 240, 36 SCt 
274, 60 L. ed. 623]. 

Pa.—Schaeffer v. Philadelphia, etc., 


Ri Ce 1o6Sipbaee 209. ok An AO S854, 
AmSR 884. 

Tex.—Texas, etc., R. Co. v. Tim- 
berlake, (Civ. A.) 192 SW 356; Mis- 
souri, ete., R. Co. v. Cauble, (Civ. A.) 
174. SW 880; Pecos, ete., R. Co. v. 
Bishop, (Civ. A.) 154 SW 305; St. 


Louis, ete., R. Co. v. Knox, (Civ. A.) 
151 (SW. 902%) Texas, / ete.) R. Co: v. 
Good, (Civ. A.) 151 Sw 617; St. Louis, 


etc, RK. Co.2v. Wood, (Clyvi.A.) olay 
SW. 283; True vy. St. Louis, etc., R. 
Co., (Civ. A.) 143 SW 298: Galveston, 
etc. R.- Cos Vv. Jones, (Civ. A.) 6123 
SW 737; Tuttle v. Moody, (Civ. A.) 
94. SW 1384; Chicago, ete, R. Co. v. 
em 36 Tex. Civ. A. 359, 81 SW 


Va.—Southern Express Co, y. Ja- 
cobs, 109 Va. 27, 63 SE 17. 


Wash.—Welch v. Fransioli, 46 
Wash. 530, 90 P 644. 
Wis.—Kortendick v. Waterford, 


142 Wis. 413, 125 NW 945. 


[a] The statement may relate to: 
(1) Results of overdriving. Johnson 
v. Moffett, 19 Mo. A. 159. (2) The 


permanency of injuries to a horse. 
Coyle v. Baum, 3 Okl. 695, 41 P 389. 
(3) Disease resulting from infected 
pens. International, etce., Core V. 
McCullough, (Tex. Civ. A.) 118 SW 
558. (4) The effect of delay in 
transportation on appearance of cat- 
tle and effect of jerks of train on cat- 
tle shipped. Missouri, ete, R. Co. 
Vs Pettit; 54° Nex. Civ. As p58. 017 
Sw 894. (5) A shrinkage of cattle 
caused by delay in transportation 
may be stated. Atchison, etc., R. Co. 
v;.. Mason) 4. Kan, -A\. 390, 46 Pa3ts 
Hunt: vy. St, Louis; ete, RreCormeis:7 
Mo, A. 639, 173 SW 61; Pecos, etc., 
Re'Co: av. Bishop, (Tex, Civ. A.) 154 
Sw 305. (6) The effect of shipping 
horses a long distance in a particu- 
lar kind of stall. Southern Express 
Co. v.. Jacobs, 109 Va: 27; 63 SE. 17, 
(7) Whether pneumonia might re- 
sult from certain occurrences. Kor- 
tendick v. Waterford, 142 Wis. 413, 
125 NW 945. (8) Ruining a mare by 
service per rectum. Peer vy. Ryan, 54 
Mich. 224, 19 NW 961. 

[b] Suitable capacity to form and 
express an inference or judgment is 
a prerequisite. Southern Pac. Co. v. 
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what would be the result on stock of a given treat- 
ment ;8° whether an animal has a given disease or 
imperfection,®*! and the cause * or results ** of dis- 


| Arnett, 111 Fed. 849, 50 CCA 17 (un- 


fit condition at time of shipment); 
Atchison, etc., R. Co. v. Mason, 4 
Kan. A. 391, 46 P 31; Schaeffer v. 
Philadelphia, ete., R. Co., 168 Pa. 209, 
31 A 1088, 47 AmSR 884; San An- 
tonio, etc., R. Co. v. Barnett, 27 Tex. 
Civ. A. 498, 66 SW 474. 

80. U. S.—Missouri Pac. R. Co. v. 
Hall, 66 Fed. 868, 14 CCA 153. 

Ill.—Frambers v. Risk, 2 Ill. A. 
499. 

lowa.—Ware Cattle Co. v. Ander- 
son, 107 Iowa 231, 77 NW 1026. 


Md.—Baltimore, ete, R. Co. v. 
Thompson, 10 Md, 76. 

Mont.—Proctor y. Irvin, 22 Mont. 
547, 57. P1838. 

Tex.—Ft. Worth, etc. R. Co. v. 


Greathouse, 82 Tex. 104, 17 SW 834; 
Missouri, etce., R. Co. v. Cauble, (Civ. 
A.) 174 SW 880; St. Louis, ete. R. 
Co: _v.. Knox, (Civ. A.) 161 (Sw 4902: 
Texas, etc., R. Co. v. Good, (Civ. A.) 
151 SW 617; St. Louis, etc., R. Co. v. 
Wood, (Civ. A.) 147 SW 283; True v. 
St., Lous, ete; Ri. Go, (Cive Aja 4s 
SW 2938; Tuttle v. Moody, (Civ. A.) 
94 SW «134° Chicago, (ete... KR: Cops 


Carroll, .36. Tex. Civs A.W 359, 81. oS Wi 
1020. . 
[a] Thus the witness may state 


what gain in weight stock would 
show as a result of a season’s pas- 
turing under favorable conditions. 


Ware Cattle Co. v. Anderson, 107 
Iowa 231, 77 NW 1026. 
81. Iowa.—Wisecarver v. Long, 


120 Iowa 59, 94 NW 467. 
Ky.—Hale v. Com., 151 Ky. 639, 152 


SW 773. 

Mich.—Peo. v. Bane, 88 Mich. 453, 
50 NW 324. , 

Mo.—Riley v. Sparks, 52 Mo. A. 
572. 

N. H.—Spear y. Richardson, 34 
N. oe 428. 

pegs oe v. Pratt, 1 Thomps. 

& © 

N. Ore storton v. Green, 64 N. C. 64. 

Tex.—Ft. Worth, etc., R. Co. v. 
Hagler, 38 Tex. Civ. A. 52, 84 SW 
692. 

{a]- Blind a keres ote v Bane, 


88 Mich. 453, 50 NW 32 

[b] mentioned. aiiee ws Schulz, 
5 NYS 757. 

{c] Imungs diseased.—Burden vy. 
Pratt, 1 Thomps. & C. (N. Y.) 554. 

{d] Lung fever or pleurisy— 
Riley v. Sparks, 52 Mo. A. 572. 

{e] Gill-flirted.—Hale v. Com., 151 
Ky. 639, 152 SW 773. 


{f] A practicing physician not es- 
pecially familiar with the diseases of 
stock may state whether certain 


symptoms presented by an animal 


are of long standing. Horton vy. 
Green, 64 N. C. 64. 
{g] One who has dissected a 


horse, and who, although not a vet- 
erinary surgeon, has testified that 
from his experience in dissecting 
horses he is able to say whether the 
different organs were in a normal 
condition, should be allowed to give 
his opinion on such subject. Wise- 
EN SS, v. Long, 120 Iowa 59, 94 NW 
467. 

{h] An unskilled observer cannot 
testify that a horse had the heaves. 
Spear vy. Richardson, 34 N. H. 428. 

82. International, etc. R. Co. v. 
McCullough, (Tex. Civ. A.) 118 SW 
558 (that cattle suffering from sple- 
netic fever were infected by having 
been placed in infected pens and there 
kept over night). 

83. U. S.—Grayson vy. Lynch, i163 
U.S. 468, 16 SCt 1064, 41 L. ed. 230. 

Ind.—House y. Fort, 4 Blackf. 293. 

Mich.—Rogers vy. Ferris, 107 Mich. 
126, 64 NW 1048. 
son Y.—Slater v. Wilcox, 57 Barb. 

Tex.—Clay v. State, 41 Tex. Cr. 
653, 56 SW 629. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


joel 
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ease; whether stock would freeze in a car at a tem- 
perature shown to have existed during transporta- 
tion;** how a brand reads;%5 whether certain ob- 
served phenomena would be sufficient to account for 
a given result;*° whether an animal is carrying her 
young ;** whether certain conduct was proper;% 
the prospect of fattening cattle;8® or whether 
animals whose skins were produced were slaught- 
¢ Such a witness may also 
estimate the weight at the place of shipment from 
the appearance at the place of destination. 
stockman, or other witness with sufficient experi- 
ence, may be permitted to state an inference as to 
the age,°? weight,°? and condition %* of cattle, the 
number of cattle of a particular brand on a certain 
range,*° and the effect of a stampede on the general 


tered or died of disease.?° 


appearance and market value of 
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witness having 
give an opinion 
horses alleged t 


habits of horses, 


horse; or state 


away for a year 
A 


horses.® 
inference.® 
ei SOs wo: 


fat, sstoek.2> | A 


witness experienced in agricultural matters may 


[a] The statement may relate to: 
(1) Texas fever. Grayson v. Lynch, 
163 U. S. 468, 16 SCt 1064, 41 L. ed. 
230. (2) Horn distemper. Slater 
v. Wilcox, 57 Barb. (N. Y.) 604. (3) 
Duration of a disease of a horse’s 
eye. House vy. Fort, 4 Blackf. (Ind.) 
293. (4) Time within which spavin 
would appear after being contracted. 
Rogers v. Ferris, 107 Mich. 126, 64 
NW 1048. (5) Whether a horse died 
from colic brought on by excessive 
eating while overheated. Pinney v. 
Cahill, 48 Mich. 584, 12 NW 862. (6) 
Whether a horse afflicted with loin 
distemper could live through the 
breeding season. Nations y. Love, 
(Tex. Civ. A.) 26 SW 232. 

84. Colsch v. Chicago, etc., R. Co., 
149 Iowa 176, 127 NW 198, 34 LRANS 
1013, AnnCasi912C 915, 117 NW 281. 

85. Askew v. Peo., 23 Colo. 446, 
48 P 524; Gatlin v. State, 72 Tex. 
Cr. 516, 163 SW 428. 

{a] Whether a brand on a cow is 
a “picked brand” is a matter of com- 
mon observation and need not be 
proved by skilled witnesses. Clark 
v. State (Tex. Cr.) 438 SW 522. 

86. New York, etc., R. Co. v. Es- 
tHE 147-.U. Sr 59113 4SCt. 444,537 
L. ed. 292; McElwain v. Union Pac. 


R. Co., 101 Nebr. 484, 163 NW 845, 
1 ALR 533. 
[a] Abortion.—New York, etc., R. 


Co. v. Estill, 147 U. S. 591, 13 SCt 444, 
oie ted a 292F 1 

87. Boyer v. Chicago, etc., R. Co., 
123 Iowa 248, 98 NW 764 (mare in 
foal). 

88. Peer v. Ryan, 54 Mich. 224, 19 
NW 961; International, etc., R. Co. v. 
Parke, (Tex. Civ. A.) 169 SW_ 397. 


[a] Service by stallion.—Peer v. 
Ryan, 54 Mich. 224, 19 NW 961. 

89. Tuttle v. Moody, (Tex. Civ. A.) 
94 SW 134. 

90. Clay v. State, 41 Tex. Cr. 653, 
56 SW 629. 

91. Westphalen v. Atlantic North- 
ern, etc., R. Co., 152 Iowa 232, 132 
NW 57. ; 

92. Moreland y. Mitchell County, 


40 Iowa 394; Clague v. Hodgson, 16 
Minn, 329: Leiby v. Clear Spring Wa- 
ter Co., 205 Pa. 634, 55 A 782. 

93. Iowa.—Westphalen v. Atlan- 
tic Northern, etc., R. Co., 152 Iowa 
232, 132 NW 57; Ware Cattle Co. v. 
Anderson, 107 Iowa 231, 77 NW 1026. 


Md.—Baltimore, «tc. R. Co. v. 
Thompson, 10 Md. 76. j 

Mass.—Carpenter v. Wait, 11 Cush. 
257. ; 

Mo.—Bennett v. Chicago, ete, R. 


Co., 151 Mo. A. 298, 131 SW 1770. 

Nebr.—Filley v. Billings, 26 Nebr. 
537, 42 NW 713. 

Tex.—International, etc., R. Co. v. 
Mudd, (Civ. A.) 194 SW 960; Ft. 
Worth, etc., R. Co. v. Richards, (Civ. 
A.) 105 SW 236; St. Louis, etc, R. 
Co. v. Gunter, 44 Tex. Civ. A. 480, 99 
SW 152)'St. duouis) etc), R. Co. v. 
Dodson, (Civ. A.) 97 SW 523. 

[a] Increase in weight of cattle 
in pasture.—Ware Cattle Co. v. An- 


derson, 107 Iowa 231, 77 NW 1026. 


{b] Shrinkage in weight.— St. 
Louis, ete., R. Co. v. Dodson, (Tex. 
Cin. A.) 9:7) SIWi5 232 

94 Rarden v. Cunningham, 136 


Ala. 263, 34 S 26; State v. Cook, 75 
Conn. 267, 53 A 589; Baltimore, etc., 
R. Co. v. Thompson, 10 Md. 76. 

{a] Blindness.—Special skill is 
not required to state whether a mule 
is or is not blind: Rarden y. Cun- 
ningham, 136 Ala. 263, 34 S 26. 

95. Albright vy. Corley, 40 Tex. 106, 
114 (“It was the best evidence in 
reach of defendant; the witnesses had 
peculiar and abundant opportunities 
to form an opinion, and their esti- 
mates went to the jury for what they 
might be worth, being open to con- 
tradiction or rebutting testimony, if 
in Naty power of plaintiff to produce 
itv) 

$6. Cooke v. Kansas City, etc., R. 
Co., 57 Mo. A, 471. 

97. Clague v. Hodgson, 16 Minn. 
329 (sheep). 

98. State v. Cook, 75 Conn. 267, 53 
A 589 (horses). 

99. Woolwine v. Bick, 39 Mo. A. 


care than formerly.* 
that, in a rural community, a witness should not be 
allowed to state matters relating to the care of 
The witness must state the basis of his 


[22C.J3.] 645 


estimate the age of farm animals,®? and state 
whether they have received proper treatment.°% 


A 
large experience with horses may 
as to what was the matter with 
o have been injured by mistreat- 


ment and overdriving,®® as to the character and 


1 and objects calculated to frighten 


them,? or as to the duration of a wound on a 


that a horse which had not run 
and a half would require no more 
But it has also been held 


Building Trades. A witness ex- 


perienced in a building trade,’ and who is shown to 


Md.—Hanrahan y. Baltimore, 114 
Mads 51:7,; 800A. 312% 

Mass.—Thompson Vv. Worcester, 
184 Mass. 354, 68 NE 833. ; 

Mich.—Bettys v. Denver Tp., 115 
Mich. 228, 73 NW 138. 

Minn.—Bunnell vy. St. Paul, etc., 
RR Co7i29 sMinnt 13055. SIN Wh £292 


Mo.—Line v. Mason, 67 Mo. A. 279. 

Mont.—Piper v. Murray, 43 Mont. 
230, 115 P 669. 

N. Y.—Behsmann v. Waldo, 36 
Mise. 863 mem, 74 NYS 929 [aff 38 
Misc. 820 mem, 78 NYS 1108 mem]. 


Okl.—Henry v. Morris, 42 Okl. 13, 
16, 140 P 413 [quot Cyc]. 
Or.—Weiss v. Kohlhagen, 58 Or. 


144, 113 P 48. 

S. C.—Porter v. Bennettsville, etc., 
R. Co:, L107 S. Cy 909 9deSE 970; 

Tex.—Continental Ins. Co. Ve 
Pruitt, 65 Tex. 125; Carroll v. Welch, 
26 Tex. 147; Decatur Cotton Seed 
Oil Co. v. Belew, (Civ. A.) 178 SW 
607; Galveston, etc., R. Co. v. Dan- 
iels, 1 Tex. Civ. A. 695, 20 SW 955. 

[a] Among competent witnesses 
are: (1) Architects. McCune _ v. 
Ratcliff, 88 Kan. 653, 129 P 1167; Ben- 


; Welch v. Fransioli, 46 Wash. 530, 
90 P 644. . 

Delfs v. Dunshee, 143 Iowa 381, 
122 NW 236. 

2. Barber v. Manchester, 72 Conn. 
675, 45 A 1014; Heinmiller v. Wins- 
ton, 131 Iowa 32, 107 NW 1102, 117 
AmSR 405, 6 LRANS 150; Moreland 
vy. Mitchell County, 40 Iowa 394. 

[a] On the other hand in an ac- 
tion to recover for injuries resulting 
from alleged negligence in placing 
two telephone poles on the side of 
the highway in such a way as to 
frighten horses, and where the loca- 
tion, condition, color, and appearance 
of the poles, and all of the circum- 
stances surrounding them, could have 
been easily described by witnesses,: 
the opinions of experts as to whether 
the poles were calculated to frighten 
horses were held to be inadmissible. 
Missouri, ete., Tel. Co. v. Vandevort, 
67 Kans 269,72, P W711: 

3. Alabama Great Southern R. Co. 
v. Gewin, 5 Ala. A. 584, 59 S 553. 

4. Donnelly v. Fitch, 136 Mass. 
558. 

5. Brink’s Chicago City Express 
Co. v. Kinnare, 168 Ill. 643, 48 NE 
446; Oakes v. Weston, 45 Vt. 430. 

6 Crouch v. Spooner, 9 Ga. A. 
695, 72 SE 61; San Antonio, etc. R. 
Co. v. Barnett, 27 Tex. Civ. A. 498, 66 
Sw 474. 

7. Ala.—-Montgomery vy. Gilmer, 33 
Ala. 116, 70 AmD 562. 

Cal.—Higgins v. Los Angeles Gas, 
ete., Co., 159 Cal. 651, 115 P 313, 34 
LRANS 717. 

Conn.—Bryan 50 

Cor; 


Conn, 246. 
Sterling, 71 


vy. Branford, 
etc., 
15 Del. 374, 41 A 92. 

Tll.— Alexander y. Mt. 
Tll. 366. 


jamin v. Metropolitan St. R. Co., 50 
Mo. A. 602; Chamberlain v. Dunlop, 
5 Silv. Sup. 98, 8 NYS 125 [aff 126 N. 
Y. 45, 26 NE 966, 22 AmSR 807]; 
Behsmann v. Waldo, 36 Misc. 863 
mem, 74 NYS 929 [aff 38 Misc. 820 
mem, 78 NYS 1108 mem]; Henry v. 


Morris, 42 Okl. 138, 16, 140 P: 413 
[quot Cyc], (2) Builders. Higgins 
v. Los Angeles Gas, etc., Co., 159 


Calvi 6b; Libs  303@34e DRANSE A177: 
Bundy v. Sierra Lumber Co., 149 Cal. 
772, 87 P 622; Hanrahan v. Balti- 
more, 114 Md. 517, 80 A 312; Piper v. 
Murray, 43 Mont. 230, 115 P 669; Fox 
v. Buffalo Park, 21 App. Div. 321, 47 
NYS 788 [aff 163 N. Y. 559 mem, 57 
NE 1109 mem]; Henry v. Morris, 42 
Okl. 18, 16, 140 P 413 [quot Cyc]; 
Weiss v. Kohlhagen, 58 Or. 144, 113 
P 46; Porter v. Bennettsville, ete, R. 
Co, l0tis.. Ci. 90; 94, SEO 70cm las 
Stark Grain Co. v. Harry Bros. Co., 
57 Tex. Civ. A. 529, 222) Siw 19475 .(¢3)) 
Bridge builders. Bettys v. Denver, 
115 Mich. 228, 738 NW 138; Cobb v. 
St. Louis, ete. R. Co., 149 Mo. 609, 
50 SW 8£4. (4) Contractors. Weiss 
v. Kohlhagen, 58 Or.. 144, 113 P 46; 
Joske v. Pleasants, 15 Tex. Civ. A. 
433, 39 SW 586: (5) Engineers. 
Bryan v. Branford, 50 Conn. 246; 
Stead v. Worcester, 150 Mass. 241, 
22 NE 893; Behsmann v. Waldo, 36 
Misc. 863 mem, 74 NYS 929 [aff 38 
Mise. 820 mem, 78 NYS 1108 mem]. 
(6) Masons. Montgomery v. Gilmer, 
33 Ala. 116, 70 AmD 562; Smith v. 
Gugerty, 4 Barb. 614 (how long it 
would take to dry the walls of a 
house so as to render it safe and fit 
for human habitation). (7) Plumb- 
ers. McEwen v. Bigelow, 40 Mich. 
Alay (8) Practical carpenters. Bun- 
nell v. St. Paul, ete., R. Co., 29 Minn. 
305, 13 NW 129. 


Del.—Huber v. Jackson, 
Kan. 


Kan.—McCune v. Ratcliff, &8 
653, 129 P 1167. 


[b] A witness who almost dally 
‘inspected the materials going into a 
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have had sufficient opportunity for observation,® and 
to be adequately qualified to form a judgment as 
to the matter of which he undertakes to speak,? 
may testify as to his inferences or judgment in his 
The statement may relate 
to such matters as the cost of a house?! or other 
building 1!” or structure,!* or of repairs thereto,* or 
of other work in connection therewith,!® or of ma- 


particular department.’° 


EVIDENCE 


terials required therefor,'® especially if the witness 


certain building is competent to tes- 
tify as to the thickness of certain 
stones, although he is not an expert 
architect or stone mason. Carthage 
Superior Lime Stone Co. v. Central 
Methodist Church, 156 Mo. “A. 671, 
137 SW 1028. 

{c] The qualifications must be 
commensurate with the inference 
which the witness proposes to state. 
For example, only one acquainted 
with the effect of the use of heavy 
machinery can state from his ob- 
servation whether a building is suit- 
able for it. Huber v. Jackson, etc., 
Co.,.15 Del. 374, 41 A 92; Thompson 
v. Worcester, 184 Mass. 354, 68 NE 


833. 

8. Sheffield Co. v. Morton, 161 
Ala. 158, 49 S 772; Ringlehaupt v. 
Young, 55 Ark. 128, 17 SW 710. 

{a] Knowledge gained from see- 
ing others work will suffice. Shef- 
field Co. v. Morton, 161 Ala. 153, 49 


S 772; Basenberg v. Lawrence, 160 
Ala. 422, 49 S 771. 
9. Scheerer v. Deming, 154 Cal. 


138, 97 P 155; Kilbourne v. Jennings, 
38 Iowa 5338; Peteler Portable Mfg. 
Co. v. Northwestern Adamant Mfg. 
Co., 60 Minn. 127, 61 NW _ 1024; 
Drouin v. Wilson, 80 Vt. 335, 67 A 
825, 138 AnnCas 93. 

{a]. A glazier may testify as to 
the cause of a break in plate glass. 
Drouin v. Wilson, 80 Vt. 335, 67 A 
825, 13 AnnCas 93. f 

{b] A painter cannot testify as 
an expert in regard to the workman- 
ship exhibited in the framing and 
construction of a building. ~ Kil- 
bourne v. Jennings, 38 Iowa 533. 

10. Kilbourne v. Jennings, 38 
Iowa 538; Rockland First Cong. 
Church v. Holyoke Mut. F. Ins. Co., 
158 Mass. 475, 33 NE 572, 35 AmSR 
508, 19 LRA 587; Drouin v. Wilson, 
$0 Vt. 335, 67 A 825, 13 AnnCas 93. 

11. Enix v. Iowa Cent. R. Co., 111 
Iowa 748, 83 NW 805; Tebbetts v. 
Haskins, 16 Me. 283; Joske v. Pleas- 
ants, 15 Tex. Civ. A. 433, 39 SW 586. 


[a] An insurance agent has been 
permitted to make the same esti- 
mate. Enix v. Iowa Cent. R. Co., 


111 Iowa 748, 83 NW 805. 

12. Conn.—O’Keefe v. St. Francis’ 
Church, 59 Conn. 551, 22 A 325. 

Ill. Hayes v. Wagner, 220 Ill. 256, 
77 NE 211. 

‘'Mich.—Close v. Ann Arbor R. Co.,, 
169 Mich. 392, 135 NW 346, 

Mo.—Moore v. McCutchen, (A.) 190 
SW 350. 

N. Y.—Woodruff v. Imperial F. Ins. 
Coe ss oN WAS: 

Ss. C.—Jenkins v. Charleston St. R. 
Cowes |\SEI3 787 367 SHL 7038 

Tex.—Joske v. Pleasants, 15 Tex. 
Civ. A. 423,39 SW 586. 

[a] Church.—O’Keefe v. St. Fran- 
cis’ Church, 59 Conn. 551, 22 A 325. 

13. Cal.—Higgins v. Los Angeles 
Gas, ete., Co., 159 Cal. 651, 115 P 313, 
34 LRANS 717. 

‘Conn.—Bryan Vv. Branford, 50 
Conn. 246. 

Ill.—BHaves v. Wagner, 220 Ill. 256, 


TieeNibee 2A: 

Iowa.—Lomack Home for Aged, 
etc., People v. Iowa Mut. Tornado 
Ins. Assoc., 1883 NW 725. 

N. Y.—Petterson vy. Thomas, 136 
NYS 74. 

fa] Grand stand.—Fox v. Buffalo 
Park, 21 App. Div. 321, 47 NYS 788 
{aff 163 N. Y. 559 mem, 57 NE 1109 
mem]. 


[bob] Reservoir.—Hart v. Brooklyn, 
31 App. Div. 517, 52 NYS 113. 

[c] Knowledge acquired from in- 
quiries.—It is not material that the 


witness has learned the price of 
materials from inquiries’ made of 
others. Bryan vy. Branford, 50 Conn. 
246. 

14. Cleveland, etc., R. Co. v. Wood- 
bury Glass *Co., (Ind. A.) 120 NE 
426; Roberts v. Boston, 149 Mass. 


346, 21 NE 668; Petterson v. Thom- 
as, 136 NYS 74; Cleveland, etc., R. Co. 
v. McKelvey, 12 Oh. Cir. Ct. 426, 5 Oh. 
Cir.. Dee: 561. 

[aj Failure to separate cost of 
labor and of material—A_ skilled 
witness testifying to the cost of al- 
tering a building is not disqualified 
to testify as to the profits, because 
in computing he did not separate the 
cost of the labor from the cost of 


material. Petterson v. Thomas, 136 
NYS 74. 
15. Camp v. Behlow, 2 Cal. A. 699, 


84 P 251; Hayes v. Wagner, 220 Ill. 
256, 77 NE 211 [aff 113 Ill. A. 299]; 
Close v. Ann Arbor R. Co., 169 Mich. 
392, 185 NW 346. 

[a] Concrete .work.—Camp vy. 
Behlow, 2 Cal. A. 699, 84 P 251. 
Painting.—Close v. Ann Arbor 
169 Mich. 392, 185 NW 346. 

Iron work.—Hayes v. Wag- 
ner; 220-417, °256,- 77 NEL 201 ‘Patt 143 
Ill. A. 299]. 

16. American Bonding Co, v. State 
Univ., 11 Ida. 163, 81 P 604; Wyn- 
koop v. Niagara F. Ins. Co., 91 N. Y. 
478, 43 AmR 686; Seckerson v. Sin- 
clair, 24 N. D. 326, 625, 140 NW 239. 

17. Cleveland, ete., R. Co. v. Me: 
Kelvey, 12 Oh. Cir. Ct. 426,.5-Oh. Cir. 
Dec. 561; Joske v. Pleasants, 15 Tex. 
Civ. A. 483, 440, 39 SW 586. 

“In the third assignment it is 
claimed that it was error to permit 
the witness Alvord to testify, over 
objection of defendants, that, in his 
opinion or judgment, it would cost 
about $42,000 to erect the building— 
the objections being, that the testi- 
mony was merely the opinion of the 
witness, and he should have been re- 
quired to have given the figures, in- 
stead of his opinion, The witness 
was a contractor and builder, and as 
such had special knowledge as to 
the cost of constructing buildings, 
and, having seen the plans and speci- 
fications could, as an expert, testify 
what would have been the actual 


cost of its construction.” Joske v. 
Pleasants, supra. 

18. Winters v. Schmitz, 36 Pa. 
Super. 496. 

19. Gitlin v. Stone, 126 NYS 88. 

20. Major v. Spies, 66 Barb. (N. 
Yi Ce 

21. Schaefer v. Ely, 84 Conn. 501, 


80 A 775, AnnCas1912D 899. 

22. Kan.—State v. Baldwin, 
Kanna, 127P 81s: 

Mass.—Bardwell v. Conway Mut. 
F. Ins. Co., 122 Mass, 90. 

Mo.—Line v. Mason, 67 Mo. A. 279. 
ane I.—Fletcher v. Seekell, 1 R. I. 

S D.—Frost v. King, 167 NW 494. 

[a] Cross arms for telephone 
poles.—Line v. Mason, 67 Mo. A. 279. 

[b] Masonry.—Fletcher v. Seekell, 
DER., DH267. 

[c] Door panel.—A witness may 
testify that one who cut out a panel 
was well acduainted with the con- 
struction of a door. State v. Bald- 
win, 36 Kan. 1, 12 P 318. 
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has seen the plans;17 the value of work;!* whether 
particular work belonged to the class of plumbing ;1° 
whether a particular person is a good workman;*° 
whether certain work conforms to the plans;*? 


2 


whether a piece of work is well done,?? made of 
good material,?* of sufficient strength for a given 
purpose,** up to a given standard, as that pre- 
seribed by contract,?® or otherwise property con- 


23. Indianapolis v. Scott, 72 Ind. 
196; Hartford County v. Wise, 71 Md. 
43, 18 A 31; Johnson v. Griffiths, 
(Tex. Civ. A.) 135 SW 683. 

{a] Bridge.—Hartford County v. 
Wise, 71 Md. 43, 18 A 8l. 

24. Ala—Montgomery v. 
33 Ala. 116, 70 AmD 562. 

Cal.—Callan v. Bull, 113 Cal. 
Sor etl Te 4 

Mich.—Williams v. 
Mich. 169, 115 NW 961. 

Mo.—Combs v. Rountree Constr. 
Co., 205 Mo. 367, 104 SW 77. 

N. Y.—Fox v. Buffalo Park, 163 N. 
Ye2559, 517 INdG 41092 

Tex.—Corrigan vy. Heubler, (Civ. 
A.) 167 SW 159. 

fa] The statement may relate to: 
(1) Walls. Cochran v. Sess, 49 App. 
Div. 223, 62 NYS 1088 [rev on other 
grounds 168 N. Y. 372, 61 NE 639]. 
(2) A floor and joists.. Fox v. Buf- 
falo Park, 21 App. Div. 321, 47 NYS 
788 [aff 163 N. Y. 559 mem, 57 NE 
1109 mem]. (3) Hemlock as scaf- 
folding material. Kuhn v. Deia- 
ware,,ete., R.:Co., 92: Hun GNe ¥.) 74; 
36 NYS 3389 [aff 153 N. Y. 683, 48 
NE 1105]. (4) Anchoring strips. 
Gerbig v. New York, etc., R. Co., 75 
Hun (N. Y.) 605, 27 NYS 594 [aff 148 
N. Y. 749, 43 NE 987]. (5) Effect of 
a knot or cross grain on the strength 
of a piece of timber. Boettger v. 
Scherpe, etc., Iron Co., 124 Mo. 87, 27 
SW 466. (6) Sustaining weight. 
Continental Ins. Co. v. Pruitt, 65 Tex. 
125. (7) The support of a thirty-ton 
crane. Pursley v. Edge Moor Bridge 
Works, 56 App. Div. 71, 67 NYS 719 
[aff 168 N. Y. 589 mem, 60 NE 1119 


Gilmer, 
593, 


Lansing, 152 


mem]. 
25. Cal.—kKreuzberger vy. Wing- 
field, 96 Cal. 251; 31P)109. 
Conn.—Schaefer v. Ely, 84 Conn. 


501, 80 A 775, AnnCas1912D 899. 

Ga.—Hilliard v. King, 134 Ga. 817, 
68 SE 649. 

Ky.—Taulbee v. Moore, 106 Ky. 749, 
51 SW 564, 21 KyL 3878. 

Md.—Iron Clad Mfg. Co. v. Stan- 
field, 112 Md. 360, 386, 76 A 854. 

Mont.—Piper -V. Murray, 43 Mont. 
230, 115) P=669. 
cent Y.—Tucker v. Williams, 2 Hilt. 

Tex.—Johnson vy. Griffiths, (Civ. A.) 
135 SW 683. 

Wash.—Tacoma, etc., Lumber Co. 
v. Field, 100 Wash. 79, 170 P 360. 

“The witness here was not a mere 
expert. He was the contractor him- 
self who had actual knowledge of 
whether the work called for by the 
contract had been done. The ques- 
tion it is true asked for an answer 
based on his experience as a builder 
but it was not a hypothetical ques- 
tion put to an expert having no ac- 
tual knowledge of the facts to elicit 
from him a mere opinion. The rec- 
ord shows the question to have been 
a formal or opening one as the wit- 
ness was then asked separately in 
reference to the plaintiffs’ compli- 
ance with all the provisions of the 
contract on their part. Under these 
circumstances we find no reversible 
error in the ruling in that exception.” 
Iron Clad Mfg. Co. v. Stanfield, 
supra. 

[a] Quality of lumber.—Johnson 
ee tae @fex.. Civ.0A.)1135 Siw 

{[b] Laths.—Tacoma, etc., Lumber 


ar v. Field, 100 Wash. 79, 170 P 


For later cases, developments and changes in the jaw see cumulative Annotations, same title, page and note number. 
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structed ;°* the effect,?7 propriety,?® practicability,?* 
or safety *° of, or the time required for, *! particu- 
lar operations; the strength of particular forms of 
construction,** and their sufficiency for an intended 
use ;*3 whether a certain structure would be called 
a’ brick house;** the proportion of work done at a 
particular time;*> the time a building superintend- 
ent should spend on a building in order to earn full 
compensation ;** whether verandas on a_ building 


26. Cal.—Long v. J. Breuner Co., 
BOUCH. A. Col Lia rb liso: 

Ill. Raphael v. McGraw, 185 Ill. 
A. 406. 

Kan.—McCune v. Ratcliff, 88 Kan. 
S53 129 TP 1167. 

Ky.—Fraternal Constr. Co. v. 
Jackson Fdy., etc., Co., 89 SW 265, 28 
KyL 383. 

N. Y.—Nelson v. Young, 91 App. 
Divimtoreo-. NYS) Oo Lait, 180) Ne oY. 
523 mem, 72 NE 1146 mem]. 

Okl.—Henry vy. Morris, 42 Okl. 13, 
140) 413: 

S. C.—Porter v. Bennettsville, etc., 
R. Co., 107 S. C. 90, 91 SE 970. 

S. D—Frost v. King, 167 NW 494. 

Utah.—Hayes v. Southern Pac. Co., 
LinWtahed 9, +53: 221.001: 

Wis.—Hommel v. Badger State Inv. 
Co., 166 Wis. 235, 165 NW 20 

{a] The statement may relate to: 
(1) Railroad car sheds. Hayes v. 
Southern Pac. Co., 17 Utah .99, 53 
P 1001. (2) An unprotected furnace 
pit. Behsmann y. Waldo, 36 Misc. 
863, 74 NYS 929. (3) The length of 
a span. Neison vy. Young, 91 App. 
Dive 4577 8 GUNY Se6o! Laff ilsooN sy. 
523 mem, 72 NE 1146 mem]. 

[b] Stating particulars.—In an 
action to recover a balance due on a 
contract for the construction of a 
puilding, an architect who examined 
the building and detailed the defects 
therein could testify as to the par- 
ticulars wherein the job had not been 
done in a workmanlike manner. Mc- 
Cune v. Ratcliff, 88 Kan. 653, 129 P 
1167. 

27. Bowen vy. Sierra Lumber Co., 
3 Cal. A. 312, 84 P 1010; Miller. v. 
Shay, 142 Mass. 598, 8 NE 419; 
Bettys v. Denver Tp., 115 Mich. 228, 
73 NW 138; MacKnight Flintic Stone 
Co. v. New York, 13 App. Div. 231, 
438 NYS 139. 

{a] The witness may state: (1) 
The effect of loosening of timbers 
in a bridge. Bettys v. Denver Tp., 
115 Mich. 228, 73 NW.138. (2) The 
effect of water in disintegrating 
mertar in walls. Underwood v. 
Waldron, 33 Mich. 232. (3) How 
much sand a given amount of mor- 
tar, made in a particular way, will 
require. Miller v. Shay, 142 Mass. 
598, 8 NE 419. (4) That the “set- 
tling’” of a house would affect the 
plastering in it. Richardson v. HEu- 
neka, 81100 Cal. 4442 TP A965 8 0CS) 
Whether a cellar would be water- 
tight if built according to certain 
‘specifications. MacKnight Flintic 
Stone Co. v. New York, 13 App. Div. 
231) 43. NYS ‘139. 

283. Md.—Hanrahan y. Baltimore, 
114 Mad. 517, 80 A 312. 

Mass.—Stead v. Worcester, 150 
Mass. 241, 22 NE 893. 

Minn.—Bunnell v. St. Paul, etc., R. 
Co., '29 Minn. 305, 13 NW 129. 

Mo.—Cobb v. St. Louis, ete., R. Co., 
149 Mo. 609, 50 SW 894. 

N. Y.—Nelson v. Young, 91 App. 
Dive 457 ST UNVS 697 fate 180 Ney. 
523 mem, 72 NE 1146 mem]. 

Utah.—Hayes yv. Southern Pac. Co., 
17 Utah 99, 53 P 1001. 

Wash.—Luper v. Henry, 59 Wash. 
30, 109 PB 208. 

[a] The statement may relate to: 
(1) Bridge building. Cobb v. St. 
Louis, ete, R. Co., 149 Mo. 609, 50 
Sw 894. (2) Drain sheds. Hayes v. 
Southern Pac. R. Co., 17 Utah 99, 53 
P 1001: (3) The length of a span. 
Nelson v. Young, 91 App. Div. 457, 87 
NYS 69 [aff 180 N. Y. 523 mem, 72 
NE 1146 mem]. (4) A platform. 
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Luper v. Henry, 59 Wash. 33, 109 P 


208. (5) Plumbing construction. 
Stead v. Worcester, 150 Mass. 241, 
22 NE 893. (6) The proper way to 


tie a package of lumber for hoisting. 
Smith v. Dow, 43 Wash. 407, 86 P 


555. 

29. Oakley v. Richards, 275 Mo. 
266, 204 SW 505. 

30. Cal.—McLain v. Dahlstrom 


Metallic Door Co., 19 Cal. A. 475, 126 
Pesos 

Ind.—Lavene, v. Friedrichs, 186 
Ind. 333, 115 NE 324, 116 NE 421. 

Mass.—Bovurbonnais v. West Boyl- 
cae Mfg. Co., 184 Mass. 250, 68 NE 

Mich.—N. & M. Friedman Co, v. 
Atlas Assur. Co., 133 Mich. 212, 94 
NW 1757. 

Mo.—Benjamin v. Metropolitan St. 
R. Co., 50 Mo. A. 602. 

N. Y.—Cramer v. Slade, 66 App. 
Diy. 59, 73 NYS) 125: 

Pa.—Campbell v. Wells Bros. Co., 
256 Pa. 446, 100 A 1050. 

Wash.—Stone vy. Sylliaasen, 70 
Wash. 89, 126 P 84. 

[a] The statement may relate to: 
(1) A coalhole. Benjamin v. Metro- 
politan St. R. Co., 50 Mo. A. 602, 609 


(whether “so constructed as to he 
reasonably safe’’). (2) A grand- 
stand. Fox v. Buffalo Park, 21 App. 


Div. 321, 47 NYS 788 [aff 163 N. Y. 
559 mem, 57 NE 1109 mem]. (3) A 
house. N. & M. Friedman Co. v. At- 
las Assur. Co., 133 Mich. 212, 94 NW 
T57. (4) A platform. Luper: v. 
Henry, 59 Wash. 33, 109 P 208. (5) 
Moving bank vaults. Wolfe v. Mosler 
Safe Co., 139 App. Div. 848, 124 NYS 


541. (6) Removing false work. Stone 
v. Sylliaasen, 70 Wash. 89, 126 P 
84. 


{b] Basis of judgment.—Where 
the jury might find from conflicting 
evidence that an upright supporting 
a staging which fell rested on brick- 
work, it. was not error to ask an ex- 
pert whether it would be safe to 
erect the staging witl a corner post 
resting on a brick ledge, and to give 
his reasons for his opinion, and as to 
the liability of the brick lédge to 
loosen, over objection that there was 
no evidence that the post rested on 


| brick. Bourbonnais v. West Boylston 


Mfg. Co., 184 Mass. 250, 68 NE 282. 

81. Higgins v. Los Angeles Gas, 
etcn Co. 597 Cala 6b re ibe. 313, 34 
LRANS 717; Healer v. Inkman, 94 
Kan. 594, 146 P 1172; Pennsylvania 
Steel Co. v. Nace, 113 Md. 460, 77 A 
1121, 45 LRANS 281; Smith v. Gu- 
gerty, 4 Barb. (N. Y.) 614. 

[a] The statement may relate to: 
(1) Construction of brick walls. 
Chamberlain v. Dunlop, 5 Silv. Sup. 
98, 8 NYS 1:25 [aff.126 N.Y. 45,926 
NE 966, 22 AmSR 839]. (2) Drying 
of walls. Smith v. Gugerty, 4 Barb. 
(N. Y.) 614. (3) Hardening of con- 
crete. Pennsylvania Steel Co. v. 
Nace, 113 Md. 460, 77 A 1121, 45 LR 
ANS 281. (4) Removal of debris. 
Chamberlain v. Dunlop, 5 Silv. Sup. 
985 L042) (8 NV S25 ‘aff 126: IN. 
45,26 NE 966, 22 AmSR 807] (“The 
witness was an architect and had 
sworn that he had a practical, per- 
scnal experience in removing ‘debris 
of buildings destroyed by fire; had 
himself had debris removed and had 
seen it removed by others. We think 
that he was shown competent to an- 
swer the question’). 

32. Ala.—Montgomery v. 
33 Ala. 116, 70 AmD 562. 

Cal.—Bundy v. Sierra Lumber Co., 


Gilmer, 
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are suitable;*7 whether a fence obstructing a street 
was necessary to the construction of a building;*® 
what would be the effect of a stated cause or condi- 
tion °° or a definite occurrénce;*® and whether a 
bridge would have stood the strain on it if kept 
in repair,*? or when a defect in it began.*? 

Cause and Effect. 
happens that a witness, by reason of his special skill 
or experience along certain lines, is able to estimate 


It frequently 


149 Cal. 772, 87 P 622; Bowen v. 
Sierra Lumber Co., 3 Cal. A. 312, 84 
P 1010. . 

Iowa.—Hammer v. 
Iowa 20, 108 NW 109. 

Ky.—Interstate Coal Co. v. Shel- 
ton, 160 Ky. 40, 169 SW 546; Fra- 
ternal Constr. Co. vy. Jackson Fdy..,: 
etc., Co., 89 SW 265, 28 KyL 383. 

Mass,—Prendible v. Connecticut 
River Mfg. Co., 160 Mass. 131, 35 
NE 675. 

Minn.—Sneda y. Libera, 65 Minn. 
337,-68 NW 36. 

N. Y.—Jenks v. Thompson, 83 App. 
Div. 3438, 82 NYS 274 [aff 179 N. Y. 
20, 71 NE 266]. 

Okl.—Henry v. Morris, 42 Okl. 13, 
16, 140 P 413 [quot Cyc]. 

[a] The statement may relate to: 
(1) A cistern. Montgomery v. Gil- 
mer, 33 Ala. 116, 70 AmD 562. (2) 
Cistern wall. Kulas v. Libera, 65 
Minn. 337, 68 NW 36. (3) Scaffold- 
ing. Prendible v. Connecticut River 
Mfg. Co., 160 Mass. 131, 35 NE 675; 
Jenks v. Thompson, 83 App. Div. 343, 
82 NYS 274 [aff 179 N. Y. 20, 71 NE 
266]. (4) A track for a traveling 
crane. Hammer v. Janowitz, 131 
lowa 20, 108 NW 109. 

33. Savage v. Hayes Bros. Co., 142 
Ill. A. 316; Sneda v. Libera, 65 Minn. 
337, 68 NW 36; Fox v. Buffalo Park, 
21 App. Div. 321, 47 NYS 788 [aff 163 
N. Y. 559 mem, 57 NE 1109 mem]. 

[a] The witness may state the 
sufficiency of walls to resist pres- 
sure. Sneda v. Libera, 65 Minn. 337, 
68 NW 36. 

34. Mead v. Northwestern Ins. Co., 
ann we eb SO: 

35. Scheerer v. Deming, 154 Cal. 
USS One LL oo 

36. Ferry v. Henderson, 32 App. 
(DMC; F414 

37. Pratt v. Dunlap, 85 Conn. 180, 
82 A 195. 

38. American Constr. Co. v. Cas- 
(Tex. Civ. A.) 141 SW 1013. 

39. Ark.—Ringlehaupt y. Young, 
55 Ark. 128, 17 SW 710. 

Mass.—Tremblay v. Mapes-Reeves 
We Co., 169 Mass. 284, 47 NE 

Mich.—N. & M. Friedman Co. v. 
Atlas Assur. Co., 133 Mich. 212, 94 
NW 757. 

Mo.—Turner vy. Haar, 114 Mo. 335, 
21 SW 1737. 

Nebr.—McElwain v. Union Pac. R. 
Co., 101 Nebr. 484, 163 NW 845, 1A 
R533. 

Oh.—Dixon v. Wachenheimer, 9 
Oh: Cire Ct. 401,16" Oh. Cire Decs380. 

[aj The witness may state the ef- 
fect of: (1) Fire on building mate- 
rials. N. & M. Friedman Co. v. Atlas 
Assur. Co., 133 Mich. 212, 94 NW 1757. 
(2) Heat. Dixon Wachenheimer, 9 
Oh.iCir® Ct!) 401) 6/Oh, (Cir sbec. £380: 
(8) A ground cave. Ringlehaupt v. 
Young, 55 Ark. 128, 17 SW 710. (4) 
Vibrations. Turner v. Haar, 114 Mo. 
335, 345, 21 SW 737 (“What effect 
the vibrations caused by running the 
machinery on the third floor may 
have had in weakening the building 
and rendering it insecure and. dan- 
gerous was certainly a subject be- 
yond the general knowledge of man- 
kind and a proper one for opinion 
evilence” ). 

40. Bettys v. Denver Tp. 115 
Mich. 228, 73 NW 1388 (loosening tim- 
bers bracing a bridge). 

41. Bonebrake Vv. Huntington 
County, 141 Ind. 62, 40 NE 141. 

42. Washington, etc., Turnp. Co. v. 
Case, 80 Md. 36, 30 A 571. 
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more correctly than it would be possible for the 
jury to do, the cause of an observed phenomenon,** 
or the effect of a particular occurrence,** and under 
these circumstances the witness is permitted to state 
Such a witness has been permitted to 
state his inference as to the cause of an explosion,*® 
the breaking of a steam cylinder,*® a railroad 
wreck,*7 the wreck of a car on a tramroad,*® an 
sewing machine 
needle °° or of a plate glass window,°®! decay in a 
shipment of peaches,®? damage to cotton,®? an un- 
expected starting of machinery,** or the particular 
operation of mechanical appliances.®® 
ness has also been permitted to state his inference 
_as to the effect of an explosion of dynamite,°® the 
construction of an embankment on the flooding of 
land,®7 digging a small trench near another trench,°® 
water on a large mass of wool and the probability 
of spontaneous combustion,°® water standing in a 
sewer on the lagging and on the foundation of an 
adjoining dwelling house,®® railroad tunnels as in- 


his inference. 


overflow,*® the breaking of a 


43. U. S.—Frumann Cooperage Co. 
v. Dillard, 254 Fed. 693. 

Ala.—Birmingham, etc., R. Co.’ v. 
Williams, 190 Ala. 53, 66 S 653. 

Ilowa—Stokes v. Sac City, 162 
Iowa 514, 144 NW 689. 

Md.—Long v. Sweeten, 123 Md. 88, 
90 A 782 

Mo. —Young v. Dunlap, 195 Mo. 119, 
190 SW 1041. 

N. Y.—Scott v. Ree Bros. -Co:, 
141 nes Div, (255, 126 NYS 17. 

Vt.—Comeau v. GC. Cc. Manuel & 
Sans Co., 84 Vt. 501, 80 A 51. 

44. Cal.—Bundy v. Sierra Lumber 
Conet49 Cali 72, 87%) PY 622; 

Kan.—Chicago, etc, R. Co. v. 
Mosher, 76 Kan. 599, 92 P 554. 

Md.—Beck v. Hanline, 122 Md. 68, 
89 A 377. 

Tex.—Southern Pac. Co. v. God- 
frey, 48 Tex. Civ. A. 616, 107 SW 
1135; Meyer Bros. Drug Co. v. Mad- 
den-Graham, etc., Co., 45 Tex. Civ. A. 
74, 99 SW 723. 

Wash.—Bergen v. Lewis County, 
95 Wash. 499, 164 P 73. 

W. Va.—Delmar Oil Co. v. Bartlett, 
62 W.- Va. 700, 59 SE 634. 

45. Kirby v. Chicago, etc., R. Co., 
173 Iowa 144, 155 NW 3843; O’Doherty 
v. Postal Tel. Cable Co., 113 App. 
Div. 636, 99 NYS 351, 18 NYAnnCas 
449; Barney v. Quaker Oats Co., 85 
Vt. 372, 82 A 113; Bloch v. American 
Ins; Co.) 132 Wis. 150, 112 NW 45. 

[a] Boiler explosion.—O’ Doherty 
v. Postal Tel. Cable Co., 113 App. Div. 
636, 99 NYS 351, 18 NYAnnCas 449. 

46. Suess v. J. S. Stearns Lumber 
Co., 143 Wis. 609, 128 NW 443. 

47. Nickles v. Seaboard Air Line 
R. Co., 74 S. C. 102, 54 SE 255; South- 
ern Kansas R, Co. v. Sage, 43 Tex. 
Civ. A. 38, 94 SW 1074. 

[a] Inability to find a cause for a 
wreck may be_ stated. Southern 
Kansas R. Co. v. Sage, 43 Tex. Civ. 
A. 38, 94 SW 1074. 

48. Birmingham Fuel Co. v. 
Stocks, 14 9 @Alaw) A7% 13650 6852S 
568 [certiorari den 1938 Ala. 675, 69 S 
1017]. 

49. Southwestern Portland Cement 
Co. v. Kezer, (Tex. Civ. A.) 174 SW 
661 (civil engineer competent). 

50. McClaren v. Weber Bros. Shoe 
Co., 166 Fed. 714, 92 CCA 386. 

51. Drouin v. Wilson, 80 Vt. 335, 
67 A 825, 13 AnnCas 93. - 

52. Western, etc., R. Co. v. Sum- 
merour, 139 Ga. 545, 77 SE 802; Ala- 
bama Great Southern R. Co. v. Mc- 
Kenzie, 139 Ga. 410, 77 SE 647, 45 
LRANS 18. 

53. Houston, ete., R. Co. v. Bath, 
40. Tex. Civ. A. 270, 90 SW 55 (fresh, 
and not salt water). 

54. Cochrell v. Langley Mfg. Co., 
5)Ga: A. 317, 63 SH) 244-eRivers: v. 
Richards, 213 Mass. 515, 100 NE 745. 
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Such a wit- 


probable.®® 


55. Owens v. Chicago Great West- 
orn R. Co:, 113 Minn. 49, 128° NW 

11. 

56. Remsberg v. Iola Portland Ce- 
ment Co., 73 Kan.66)°>84 Po 5485 
Houston, etce., R. Co. v. Cavanaugh, 
(Tex. Civ. A.) 173 SW 619. 

[a] Experience in the use of dyn- 
amite may qualify one to state an 
inference as to the effect of an ex- 
plosion of dynamite on a human 
body. Houston, etc., R. Co. v. Cana- 
naugh, (Tex. Civ. A.) 173 SW 619. 

57. Updegrove v. Philadelphia, 
etc., R. Co., 249 Pa. 69, 94 A 462; 
Gurley' v. San Antonio, etc., R. Co., 
(Tex Civ. A.) 124 SW 502. 

[a] Embankment not the cause of 
flooding.—In an action for damages 
to plaintiff's land from ain overflow 
of waters of a creek, resulting from 
the erection of an embankment by 
defendant, testimony of an expert en- 
gineer, to the effect that plaintiff’s 
land would have been affected by the 
waters in the manner complained of, 
regardless of the construction of the 
raiJroad, was admissible. Gurley v. 
San Antonio, etc., R. Co., (Tex. Civ. 
A.) 124 SW 502. 

58. Ryan v. Oakland Gas ee 
etc., Co., 10 Cal. A. 484, 102 P-558 

59. London Sun Ins. Office “y, 
Western Woolen-Mill Co., 72 Kan. 41, 
821P 613; 

60. Hanrahan  v, 
Md. 517, 80 A 312. 

61. Baltimore Belt R. Co. v. Sat- 
tler, 100 Md. 306, 59 A 654. 

62. Acme Harvester Co. v. Chit- 
tick, 132 Ill. A. 611 [aff 230 Il]. 558, 
82 NE 647]. 

63. Sticht v. Buffalo Cereal Co., 195 
N. Y. 70, 87 NE 801 [rev 1238 App. 
Div. 911 mem, 107 NYS 1146 mem]. 

64 Archer v. Ostemeier, 56 Ind. 
A. 385, 105 NE 522. 

65. Carson v. Turrish, 140 Minn. 
445, 168 NW 349, LRA1918F 154. 

66. Lawrence v. Kaul Lumber Co., 
171 Ala, 300, 55 S 111; Southern R. 
Co. v: Taylor, 148 Ala. 52, 42 S 625; 
Koshinski v. Illinois Steel Co., 231 Ill. 
198, 88 NE 149; Epstein v. Interbor- 
ough Rapid Transit Co., 52 Mise. 184, 
101 NYS 793; Bernard v. Smith, 36 R. 
D, 320-7 9OPAGG65 7. 

[a] Mode of acquiring knowledge. 
—Where a person testifies as to the 
effect of mixing metal in a steel con- 
verting vessel, the fact that his 
knowledge is the result of labora- 
tory experiments, and not of experi- 
ence in the steel business, affects 
only his credibility. Koshinski v. I]- 
linois Steel Co., 231 111.198, 88 NE 149. 

67. Cal.— Davis v. Connecticut 
BW Ins wCo.7 158). Cal. Wi66h 12 Pah 49; 
32 LRANS 604. 

Kan.—London Sun Ins. Office v. 
Western Woolen-Mill Co., 72 Kan. 41, 
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creasing the quantity of smoke cast on certain 
lands,*+ constant wear on a hard wood surface,*? 
foreign substances going through a mill,®* and turn- 
ing across a paved street and street car tracks of a 
truck weighing about four thousand pounds when 
driven at a rapid speed.®4 
mobiles, their make, equipment, and operation, has 
been permitted to testify as to what was indicated 
by wheel marks as to movements of automobile.® 

When inference rejected. Where the witness is 
not shown to possess the necessary skill and ex- 
perience to render his inference of value,®* or where 
the jury are competent to reach a correct conclu- 
sion, upon facts stated to them,®’ the inference of 
the witness should be rejected. A mere surmise ‘of 
the witness should be excluded,®* and hence even a 
skilled witness cannot state what in his opinion 
might possibly ensue from a given state of facts, 
but is confined to those things which are reasonably — 


One familiar with auto- 


A chemist, 


82 P 613. 

Md.—Stewart v. American Bridge 
Co., 108 Md. 200, 69 A 708. 

Mich.—Riffel v. Union Truck Co., 
180 Mich. 673, 147 NW 522. 

N. Y.—Fearon v. New York L. Ins. 
Co., 162 App. Div. 560, 147 NYS 644; 
Ferdon v. New York, ete., R.Cos SH 
App. Div. 380, 115 NYS 3523 Regan v. 
Brooklyn Heights R. Co., 115 App. 
Div. 705, 101 NYS 213. 

N. C—J. M. Face Mule Co. v. Sea- 
board Air Line R. Co., 160 N. C. 252, 
75 SE 994. 

Utah.—Lee v. Salt Lake City, 30 
Utah 35, 83 P 562 

[a] Tlustration. — “The other 
[mule], which died in plaintiff’s lot 
in Raleigh was dissected and after- 
wards examined by Dr. McMackin, 
an expert veterinarian, who found, 
after the mule’s skin had been re- 
moved, that his body was badly 
bruised, and that his internal organs 
were in a state of congestion and 
decomposition. He was asked, sub- 
stantially, the following question by 
plaintiff’s counsel: State your opin- 
ion as to the cause of the mule’s 
death, if you have one, based upon 
your knowledge and experience and 
your post-mortem examination of 
him. He answered: ‘My opinion is 
that the mule was jammed up in the 
car.” This evidence was improperly 
admitted. The question required him 
to testify not only as to the condi- 
tion of the mule when he examined 
him, which was proper, but to go 
further and give his opinion as to 
the existence of a fact which was 
almost, if not quite, the equivalent 
of the one directly involved in the 
issue.” J. M. Pace Mule Co. v., Sea- 
board Air Line R. Co., 160 N. C. 252, 
254, 75 SE 994 (where the court, 
however, added: “It would have been 
competent to have asked him if the 
death of the mule could have been 
caused by being jammed in the ear, 
or, if the jury should find from the 
evidence that the mule had been 
jammed in the car and had received 
no other injury, could the death, in 
his opinion, be attributable to the 
jamming as its cause—that is, was 
it sufficient of itself to cause the 
death’’). 

68s ISG. Paul PRY eS oo yeinsa Cosy. 
Southern Pac. Co., 30 Cal—A. 140, 
157 P 247; St. George Pulp, etc., Co. 
v. Southern New England Tel. Co., 
91 Conn. 568, 100 A 358; 
v. Tllinois, Cent: R (Coste #61 “Tike GA. 
577; Bradford v. Boston, ete., R. Co., 
225 Mass. 129, 113 NE 1042. 

[a] Cause of derailment.—Court- 
ney v. Illinois Cent. R. Co., 161 Ill. 
A. 577. 

69. Houston, ete, R. Co. v. Fox, 
(Tex.) Civ. A:.): 156) SW) 922. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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whose legitimate profession is to inquire into the 
nature and properties of matter and of a combina- 
tion or union between the elements of which differ- 
ent substances are composed,’® is logically the most 
competent witness regarding the constituents of 
compounds,** and his opinion may be received, al- 
though based entirely upon experiments in his 
laboratory,’ unless such experiments would not 
qualify him to draw the inference which he pro- 
poses to state.“* The facts ascertained by chemical 
analysis ** of the blood of men7® or animals,’® of 
organs of the body,’ or pus,’® of drugs,’ or of por- 
tions of food or medicine alleged to have been used 
as the vehicle of poison,®® may be stated by the 
person who made such analysis,8! whether he is a 
competent chemist,®? or merely a person accus- 
tomed to make accurate analyses of the substance 
involved in the inquiry,®* provided the article ana- 
lyzed is satisfactorily identified.** The opinion of 
a chemist may also be received as to the fitness of a 
guano as a fertilizer;®® the chemical value of agri- 
cultural products;*® the lability of a camphene 
lamp to explode;*? the volume, explosion pressure, 
and effect of gas generated by the discharge of a 
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gun;8®° the effect on land of gases and noxious 
seums discharged from a copper mine;*® whether 
lager beer is a fermented liquor;®° whether goods 
were damaged by the evaporation of spirits;°! or 
the effects of drugs or poisons on the human sys- 
tem.°? So also a chemist experienced in metal- 
lurgical analysis is competent to testify concerning 
the condition of a tool manufactured from steel 
which he has subjected to chemical and micro- 
scopical tests.°? But a chemist has been held in- 
competent to testify as to the effect of the use of 
gasoline in cleansing in the process of silver plat- 
ing, when he had already stated that he had never 
seen gasoline so used, and that for the same pur- 
pose he had always used, and always seen used, 
concentrated lye.°* The ordinary properties of mat- 
ter in its various forms of solid, liquid, or gaseous 
may be stated by an experienced witness.® 

[§ 742] 6. Conduct of Business.°° A witness 
engaged in, or familiar with, a particular business 
is competent to state an inference as to matters eon- 
nected with such business concerning which the 
jury could not fairly be expected to draw accurate 
conclusions for themselves.°7 Of course, however, 


70. Cook v. Hollister Drug Co., 13 
Hawaii 681;'Hartung v. Peo., 4 Park 
Cr. (N. Y.) 319 [rev on other grounds 
22.N. Xe 961. 

71. Badische Anilin, etce., Fabrik 
v. Klipstein, 125 Fed. 543; Allen v. 
Hunter, 1 F. Cas. No. 225, 6 McLean 
303; State v. EHhinger, 67 Oh. St. 51, 
65 NE 148. 

[a] Oleomargarine.— A chemist 
experienced in the analysis of food 
products may testify that an article 
resembles, or is a substitute for, or 
an imitation of, butter. State v. 
Ehinger, 67 Oh. St. 51, 65 NE 148. 

72. Bradford Glycerine Co. v. Kiz- 
er, 113 Fed. 894, 51 CCA 483; Merkle 
v. State, 37 Ala. -139;, Shufeldt. v. 
Searing, 59.) Til, “Ac 3405 Bierce, vy. 
Stocking, 11 Gray (Mass.) 174. 

73. Shufeldt v. Searing, 59 Ill. A. 
341 (one who has made experiments 
as to the explosive character of 
dusts is incompetent to testify as a 
skilled witness thereon because of his 
want of experience with dust of this 
kind outside of his laboratory). 

74. See cases infra notes 75-83. 

[a] Lapse of time between the 
time as of which the facts ascer- 
tained are relevant and the actual 
making of the analysis does not ren- 
der the testimony incompetent, where 
it would not have resulted in a radi- 
eal chemical change in the article 
analyzed. Davis v. Mills, 163 Mass. 
481, 40 NE 852; Linsday v. Peo., 63 
INGLY ooh 4o. ‘ 

75. State v. Knight, 43 Me. 11; 
Com: v. Sturtivant, 117 Mass. 122, 19 
AmR 401; Lindsay v. Peo., 63 N. Y. 
143; State v. Martin, 47 S. C. 67, 25 
SE 113. 

fa] Incidental indications, as 
whether a drop of blood came from 
above or below, may be stated by the 
witness. Com vo ‘Sturtivant) scu7 
Mass. 122, 19 AmR 401. 

76. State v. Rice, 7 Ida. 762, 66 P 
87: Linsday v. Peo., 63 N. Y. 143. 

[a] A skilled observer: alone is 
competent to testify to the distinc- 
tion between the blood of men and 
that of animals. State v. Rice, 7 Ida. 
762, 66 P 87. : 

77. See cases infra this note. 

[a] Stomach.—Scott v. State, 141 
Ala 1, 3799" 357; Peo... v. Bowers) -2 
Cal. Unrep. Cas. 878, 18 P 660; State 
v. Cook, 17 Kan. 392; State v. Thomp- 
son, 132 Mo. 301, 34 SW 31. 

[b] Viscera.—State v. Thompson, 
141 Mo. 408, 42 SW 949. 

{c] Analysis not made under 
oath.—It is not necessary that the 
witness should have been sworn be- 
fore taking charge of the viscera or 
analyzing them. State v. Thompson, 


141 Mo. 408, 42 SW 949. 
78. U. S. Health, etc., 
Jolly, (Ky.) 118 SW 281. 
79. Epps v. State, 102 Ind. 539, 1 
NE 491 (bismuth). 

80. Peo. v. Williams, 2 
Lovee ager Cr ACN. Yee 84: 
Best, 111 N.C_.638). 15. SH1930. 

81. Peo. v. McDermott Dairy Co., 
1382 NYS 329 (one chemist cannot 
testify as to the result of an analysis 
made by another). 

g2. Ala—Scott v. State, 141 Ala. 
Pearod: poe Goss 

Md.—Jackson vy. Shawinigan Elec- 
tre Products: Co., 132) Mads 128) 103) A 

N. Y.—Haas v. Green, 7 Misc. 176, 
27 NYS 347. 

Pa.—Haas v. Marshall, 14 A 421. 

S. C.—State v. Martin, 47 S. C. 67, 
25: SH) £13: : 

fa] An attorney is incompetent 
as to such matters. Hass v. Mar- 
shall, (Pa.) 14 A 421. 

[b] Abandonment of the profes- 
sion of a chemist does not neces- 
sarily exclude the evidence of an 
otherwise qualified witness. Haas 
v. Green, 7 Misc. 176, 27 NYS 347. 

[c] Matters beyond knowledge.— 
A chemist cannot be heard as to mat- 
ters beyond his technical knowledge; 
for example to contradict a physician 
as to a medical matter. Peo. v. Har- 
tung, 17 HowPr, (N. Y.) 151 (effects 
of arsenic). 

{d] That an analysis is crude and 
insufficient affects merely the weight 
of the evidence. State v. Martin, 47 
SPC.67, 25/8 By 103: 


ines Cosuy,. 


83. Davis v. Mills, 163 Mass. 481, 
40 NE 852. 

{a] Flour.—Davis v. Mills, 163 
Mass. 481, 40 NE 852. 

[b] Milk—Com. y. Holt, 1486 
Mass. 38, 14 NE 930. ) 

84. Cal.—Peo.-v. Bowers, 2 Cal 
Unrep. Cas. 878, 18 P 660. 

Kan.—State v. Cook, 17 Kan. 392 

Mo.—State v. Thompson, 132 Mo. 
301, 34 SW 831. 

N. Y.—Peo. v. Williams, 3 Abb. 


Dec. 596, 3 Park. Cr. 84. 

N. C.—State v. Best, 11 N. C. 638, 
15 SE 930. 

{a] A possibility of tampering 
with the articles analyzed does not 
exclude the evidence, State v. Thomp- 
son, 132 Mo. 301, 34 SW 31; Peo. v. 
Williams, 2 Cow. Cr. 13, 3 Park. Cr. 
CNY se: 

85. Wilcox v. Hall, 53 Ga. 635 
(admissible but not conclusive). 

86. Wolf v. Edmunson, 240 Fed. 
58, W53: CCA89! 

87. Bierce vy. Stocking, 11 Gray 
(Mass.) 174 (although the chemist 


had never experimented with lamps 
or camphene). 

88. Long y. Travellers’ ‘Cor 
113 Iowa 259, 85 NW 24. 

89. Lincoln v. Taunton Copper 
Mfg. Co., 9 Allen (Mass.) 181. 

90. Merkle v. State, 37 Ala. 139 
(although without practical experi- 
ence concerning fermentation). 

91. Turner y. Black Warrior, 24 FE. 
Cas. No. 14,253, McAIl. 181, (“The 
question is a scientific one’’), f 

$2. Ala.—Scott v. State, 141 Ala. 
LSS Sone 

Hawaii.—Cook vy. 
Co., 13 Hawaii 681. 

Kan.—State v. Cook, 17 Kan. 392. 

Mich.—Fox y. Peninsular White 
Lead, ete., Works, 92 Mich. 243, 52 


NW 623. 
Y.—Hartung v. Peo., 4 Park. 
[rev on other grounds 22 


Ins, 


Hollister Drug 


N. 
Or: #319, 
N.Y. 95] 

[a] Argsenic.—Hartung v. Peo., 4 
Park. Cr. (N. Y.) 319 [rev on other 
grounds 22 N. Y. 951. 

{b] Bichloride of mercury.—Cook 
vy. Hollister Drug Co., 13 Hawaii 681 
(effect of applications to the face). 

{c] Morphine.—Scott v. State, 141 
Alas el eerm SBS be 

[d] Paris green.—The effect of 
paris green in causing paralysis and 
cutaneous diseases affecting the ex- 
posed parts of those employed in a 
manufactory of that article, may be 
stated by a witness who is employed 
there. Fox v. Peninsular White Lead, 
etc., Works, 92 Mich. 243, 52 NW 623. 

{e] Strychnine.—State v. Cook, 17 
Kan. 392. 

93. Potvin v..West Bay City Ship- 
building Co., 156 Mich. 201, 120 NW 
6138. 

94. Fraim y. National F. Ins. Co., 
170 Pa. 151, 32 A 613, 50 AmSR 1753. 

95. Logansport, etc., Natural Gas 
Co. v. Coate, 29 Ind. A. 299, 64 NE 
638 (that gas can pass through the 
earth without discoloring except at 
the point of escape). 

96. See also sections supra and 
infra relating to particular occupa- 
tions. 

97. Ala.—Staples v. Steed, 6 Ala. 


A. 594, 60 S 499. 
Cal.—Vallejo, etc., R. Co. v. Reed 


Orc nene Copp MPh69eiCal. 545% o8 270 1P. 
238. 

Ga.—Allen v. Farmers’, etc., Nat. 
Bank, 129 Ga. 748, 59 SE 813. 

Ill—Wordorski y. Illinois Steel 
Sou LG Om eA 39 Oy 

Ind.—Princeton Coal Min. Co. v. 


Downer, 48 Ind. A. 136, 93 NE 1009. 
Md.—Shoop vy. Maryland Fidelity, 

ete., Co., 124 Md. 180, 91 A 753. 
Mass.—Wright v. Maynard Corset 
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a witness who has not the knowledge or experience 


necessary to render his inference 


competent,°® and the inference of an observer is 
rejected where the facts may be so fully placed be- 
fore the jury as to enabie them to draw a correct 


inference.°?? 
[§ 743] 


of Structures, Machinery, 


Co., 229 Mass. 343, 118 NE 654. 
Mo.—Farmers’ Bank v. St, Louis, 
otey Pe OOs, Lo MEO cA. als) 95 OS WV. 
N. Y.—Miele v. Rosenblatt, 164 
App. Div. 604, 150 NYS 323. 
Pa.—Marine Coal Co. vy. Pittsburgh, 
etc., R. Co., 246 Pa. 478, 92 A 688. 
Tex.—Missouri, etc, R. Co. v. 
Scoggin, (Civ. A.) 123 SW 229. 
Wash,.—Larsen v. Covington Lum- 
ber) 'Co./ 153). Wash. 146,.101, BP 717. 
W..Va.—Aglionby v. Norfolk, ete., 
R. Co., 80 W. Va. 687, 93 SE 812, 
{a] The statement may relate to: 
(1) A button factory. Miele v. Ro- 
senblatt, 164 App. Div. 604, 150 NYS 


323. (2) The cattle business. Farm- 
ers Bank v.° St. Louis, etc., JR. Co., 
119 Mo. A. 1, 95 SW 286. (3) Coal 


mining, Princeton Coal Min. Co. v. 
Downer, 48 Ind. A. 136, 93 NE 1009. 
(4) Teaching. Peacock v. Coltrane, 
ALM Next) CivitA. 030,99. SiWy dOide en. CD) 
A sawmill. Larsen y. Covington 
Lumber Co., 53 Wash. 146, 101 P 717. 
(6) Mining leases, Gearhart v. 
Gwinn, 32 Pa. Super. 567. (7) Pack- 
ing machinery. Fuller Co. v. Penn- 
sylvania (R;* Co. 61.\ Mise. /599,,, 113 
NYS 1001. (8) The insulation of 
gas engines. Shoop v. Maryland Fi- 
delity,. ete:, Co.,.9124 Md. 130, 91 A 
153 (9) Desirability of running a 
coke plant in conjunction with a fur- 
nace plant. Marine Coal Co, v. 
Pittsburgh, etc., R. Co., 246 Pa. 478, 
92 A 688. (10) Handling of horses. 
Staples v. Steed, 6 Ala. A. 594, 60 S 
499. (11) Shipping over steam ovr in- 
terurban railroads. Vallejo, etc., R. 
Co. v. Reed Orchard Co., 169 Cal. 
545, 147 P 238. (12) Transportation 
of cattle. Missouri, etc., CO. We 
Scoggin, (Tex. Civ. A.) 123 SW 229. 
(18) The meaning of code words in 
telegraphic correspondence. Allen v. 
Farmers’, etc. Nat. Bank, 129 Ga. 
748, 59 SE 813 (merchants and grain 


dealers). (14) Competency of an em- 
ployee. Aglionby v. Norfolk, etc., R. 
Co., 80 W. Va. 687, 93 SE 812. 


[b] Extent of knowledge.—wWit- 
nesses who had worked at a particu- 
jar trade for fifty and fourteen years, 
respectively, in several different 
shops are qualified to testify as to 
the custom of that trade, although 
they did not know the particular 
usage in each shop in that locality. 
Miele v. Rosenblatt, 164 App. Div. 
604, 150 NYS 323. 

98. Smith v. Hecla Min. Co., 38 
Wash. 454, 80 P 779; Gibson v. Mil- 
waukee Light, etc., Co., 144 Wis 140, 
128 NW 877. 

[a] Witness not competent with 
respect to: (1) Mining. Smith v. 
Hecla Min. Co., 38 Wash. 454, 80° P 


779. (2) Surface blasting. Gibson 
v. Milwaukee Light, etc, Co. 144 
Wis. 140, 128 NW 877. 
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99. Guggenheim vy. Hoffman, 
Nat. 


Til. A, 457; Pepper v. Planters’ 
Bank, 12 Ky. Op. 219. 

[a] Clothing business. — Guggen- 
ae v. Hoffman, 151 Ill. A. 457. 

U. S.—Quaker Oats Co. v. Grice, 
198" Fed. 441, 115 CCA 343; National 
Biscuit Co. v. Nolan, 138 Fed, 6,00 
CCA 436. 

Ala.—Briggs v. Birmingham R., 
etc., Co., 194 Ala. 273, 69 S 926; Burn- 
well Coal Co. v. Setzer, 191 Ala. 398, 
67 S 604. 

Ark.—Dardanelle Pontoon Bridge, 
etc., Co. v. Croon, 95 Ark. 284, 129 
SW 280, 30 LRANS 360. 


7. Construction, Condition, or Repair 
and Appliances. 
special skill or experience of a witness may qualify 


EVIDENCE 


of value is not 


The 


Cal.—Stockton Iron Works y. Wal- 
ters, 18 Cal. A. 373, 123 P 240. 
Ill.—Morris v. O’Gara Coal Co., 181 


Th A. '309%* Beyer " y= Peoria, “etc, 
Tract. Co., 156 Ill A. 47. 
Ind. —Neéw Jersey, ete. gts "Co. Vv. 


Tutt, 168 Ind. 205, 80 NE 420; Kelly 
Atkinson Constr. ‘Co. Vv. Munson, 53 
Ind.:A, 619,101 NE 510. ' 


Iowa.—Billmeyer v. Queen Mfg. 
Co., 150 Iowa 318, 130 NW 115; Clark 
v.. Johnson County Tel. Co., 146 


Iowa 428, 123 NW 327. 

Kan.—Wells v. Swift, 90 Kan. 168, 
133, P. 132. 

Ky.—Warren v. Jeunesse, 122 SW 
862; Fraternal Constr. Co. v. Jack- 
son Fdy., Co., .89 SW 265, 28 
KyL 383. 

112 
114 


etc., 


Me.—Reid y. Eastern SS. Co., 
Me. 84, 90 A 609. 

Md.—-Hanrahan Vv. Baltimore, 
Md. ‘517, 80 A, 3k2 

Mass.—Erickson v. American Steel, 
ete;, Co., 193 Mass, 119, 78 NE “761. 

Mich.—Ranta v. Newport Min. Co., 
180 Mich. 459, 147 NW 609. 

Minn.—Carlin vy. Kennedy, 97 Minn. 
141, 106 NW 340. 

Mo.—Knost v. Van Hoose, 182 Mo. 
A. 40, 167 SW 596; Aurora v. Fire- 
man’s Fund Ins. Co. 180 Mo. A, 
263, 165 SW 357; Ridenour v. Wil- 
cox Mines Co., 164 Mo. A. 576, 147 
SW 852. ; 

N. Y.—Redhead vy. Dunbar, etc., 
Dredging Co., 116 App. Div. 34, 101 
NYS 301. 

N. C.—Kinston Cotton Mills v. Lia- 
bility Assur. Corp., 161 N. C. 562, 77 
SE 682. 

Okl.—Henry vy. Morris, 42 Okl. 13, 
140 JP 421/32) 

Pa.—Boop vy. Laurelton 
Se 212, Pa, 523, 61 A 1021, 

. l1—Garberg v. Samuels, 27 R. I, 
359° "62 A 211, 

Tex.—Decatur Cotton Seed Oil Co. 
v. Belew, (Civ. A.) 178 SW 607; Cor- 
rigan v. Heubler, (Civ. A.) 167.SW 
159; J. T. Stark Grain Co. v. Harry 
Bros, Coy 5%. “Bex. Civ AL 529; 122 
SW 947; Citizens’ Tel. Co. vy. Thomas, 
450 Mex: \CrVa Ave oz 050919) 1S 879. 

Vt.—Pette v. Old ereey Slate 
Quarry Co., 90 Vt. 87, 96 A 596. 

W. Va.—Kelley- Bb. De ala Road 
Roller Co, v. Coffman, 69 W. Va. 635, 
72 SH 749. 

Wis.—Odegard v. North Wisconsin 
Lumber Co., 130 Wis. 659, 110 NW 
809. 

“It is clearly competent, in cases 
like this, where an issue is made as 
to whether or not an appliance is 
reasonably safe, to introduce compe- 
tent and experienced persons to tes- 
tify as experts.” Warren v. Jeunesse, 
(Ky.) 122 SW 862, 864. 

[a] The statement may relate to: 
(1) An are light. Briggs v. Birming- 
ham R., ete. Co 194 Ala. 2738, 69 
S 926 (insulation of electric are 
lamps and reasonableness of ordi- 
nance relative to their insulation); 
Hopperman v. Fore River Ship Bldg. 
Co., 214 Mass. 33, 100 NE 1023... (2) 
An ash ejector. Reid v. Eastern SS. 
Co., 112 Me. 34, 90 A 609 (testimony 
of marine engineer). (3) A belt. Lee 
v. Republic Iron, ete., Go., 148 Ill. A. 
585 [aff 241 Ill. 372, 89 NE 655]. (4) 
A blast furnace.’ Williamson Iron 
Co. v. McQueen, 144 Ala. 265, 40 S 


Lumber 


806. (5) A bridge. Pittsburgh, etc., 
Co. v. Lampshere, 137 Fed. 20, 69 
CCA 542 (necessity for telltales in 


connection with overhead bridge on 


V tie te ae feet) means 


[§§ 742-743, 


him to express an opinion as to the proper con- 
struction, or the condition, or the state of repair 
of structures, machinery, or appliances; but, 
accordance with the general rule on the subject, 
such testimony is rejected where it is apparent that 
the facts can be fully presented to the jury and 
the circumstances are such that it may fairly be 
assumed that persons of ordinary information and 
intelligence are competent to draw the correct in- 


in 


railroad); Bowen y. Sierra Lumber 
Co:, 3 Cal. A, 312, 84 P 1010; Green- 
way v. Taylor County, 144 Iowa 332, 
122 NW 943; Pennsylvania Steel Co. 
v. Nace, 113 Md. 460, 77 A 1121, 45 
LRANS 281. (6) A car puller. Spen- 
cer v. Updike Grain Co., 158 Iowa 31, 
138 NW 820. (7) A cement house. 
Savage v. Hayes Bros. Co., 142 Ill. 
A. 316 (whether construction rea- 
sonably safe for storage of quantity 
of cement contained therein at time 
of collapse). (8) A circular saw. 
Kings vis King; 779. Kan;) 584;,, 100i. P 
503 (whether particular device for 
operating reasonably safe); Comeau 
v. C. C. Manuel & Sons Co., 84 Vt. 
Body 80:7 A bia, (9) A cleat. Combs 
Vv. Rountree Constr. Co., 205 Mo. 367, 
104 SW 77. (10) A coal mining ma- 
chine. Ford v. Providence Coal Co., 
124 Ky. 517, 99 SW 609, 30 KyL 698. 
(11) Cogwheels. Stone, ete., Engi- 
neering Corp. v. Melovich, 202 Fed. 
438, 120° CCA 544. (12) "A derrick 
boom. Roberts v. Vroom, 212 Mass. 
168, 98 NE 687. (13) A die. Hocking 
v. Windsor Spring Co., 131 Wis. 532, 
111 NW 685. (14) An electric light 
pole. Horne v. Consolidated R. Light, 


Clee COs EIA SINE Ole 3s iach De Se Oeumene 
(whether placed too near. an iron 
awning). (15) Electric wires. Con- 


solidated Gas, etce., Co. v. State, 109 
Md. 186, 72 A 651; Prince v. Lowell 
Electric Light Corp., 201 Mass. 276, 
87 NE 558. (16) An elevator. Root 
v. Cudahy Packing Co., 88 Kan. 413, 
129 P 147 [reh den 89 Kan. 8, 129 P 
1199]; Obermeyer v. F. H. Logeman 
Chair) Mig.’ °Co.,*120' Mo. <A. 59) 96 
SW 673; Starer v. Stern, 100 App. 
Div. 393, 91 NYS 821. (17) An en- 
gine. Kelley- Springfield Road Roller 
Co. v. Coffman, 69 W.°Va. 635, 72 SE 
749 (opinion as to the capacity ad- 
missible on issue whether warranty 
fulfilled). (18) A factory. Dakan v. 
G. W. Chase, etc., Mercantile Co., 197 
Mo. 238, 94 SW 944. (19) A fence. 
Whitlock v. Berry, 159 Iowa 135, 140 
NW 404 (sufficient to turn cattle). 
(20) A flywheel. Boop v. Laurelton 
Lumber Co., 212 Pa. 333, 61 A 1021. 
(21) A guard rail. Dardanelle Pon- 
toon Bridge, etc., Co. v. Croon, 95 
Ark. 284, 129 SW 280, 30 LRANS 360. 
(22) Hooks used to support a swing 


staging. Lewis y. Crane, 78 Vt. 216, 
62 A 60. (23) Iron posts. Fraternal 
Constr. Co. v. Jackson Fdy., etc., 


Co., 89 SW 265, 28 Kyl 383 (capacity 
to uphold weight for which de- 
signed). (24) A light marking a 
highway excavation. Carty v. Boe- 
seke-Dawe Co., 2 Cal. A. 646, 84 P 
267 Sn ee (25) A mangle. Tyr- 
rell v. Cain, (lowa) 128 NW 536; Car- 
lin v. Kennedy, 97 Minn. 141, 106 
NW 340. (26), A’-maul, Crader Vs 
St. Louis; “ete. “R. Co. 1815 Mo.A® 
526, 164 SW 678 (opinion of black- 
smith). (27) A mine. Walsh v. W. 
P. Rend Collieries Co., 228 Fed. 311, 
142 CCA 603 (whether roof properly 
supported); Brazil Black Coal Co. v. 
Hotel, 192 Fed. 108, 112 CCA 448 (use 
of timbers as proper method of pro- 
tecting roof); Sloss-Sheffield Steel, 
etc., Co. v. Green, 159 Ala. 178, 49 S 
301 (where proper inspection could 
detect condition of roof); Bird v. 
Utica Gold Min. Co., 2 Cal. A. 674, 
84 P 256 (conditions rendering tim- 
bering necessary); Kellyville Coal 
Co. v. Strine, 217 Ill. .516, 75 NE 375 
(whether bent and broken timbers 
could be properly used for propping 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ference from such facts.? 
[§ 744] 8. Documents.* 


roof); Schulz v. Burnwell Coal Co., 
180 Ill, A. 693 (whether timbering 
proper and probable result of firing 
shots near such timbering); Jacobs 
v. Madison Coal Corp., 165 Ill A. 444 
(proper placing of timbers and safe 
condition of entry); Hamilton v. 
Spring Valley Coal Co., 149 Ill. A. 
10; Ranta, v. Newport Min. Co., 180 
Mich. 459, 147 NW 609 (manner in 
which raises constructed); Rogers v. 


Rundell, (Mg A.) 106 SW 1096 
(‘what effect would the leaving out 
of a collar brace have on_ the 


strength of the timbering ina drift”); 
Spencer y. Bruner, 126 Mo. A. 94, 
205 “SW thor (28) A movable 
steam derrick. Redhead vy. Dunbar, 
etc., Dredging Co., 116 App. Div. 34, 
101 NYS 301 (use of counterpoise). 
(29) An oil well. Redd v. Carnahan, 
65 W. Va. 330, 64 SE 138 (character 


and sufficiency of work of drilling). 


(30) A pavement. Garberg v. Sam- 
Weise 2h ky ters) Ga A ats = (3) AL 
revolving shaft in a printing plant. 
McGinnis vy. R. M. Rigby Printing 
€o., 122° Me. A, 227, 99 °SW 4. '(32) 
A safety device on an _ elevator. 
Ammer vy. Postal, 168 Mich. 405, 134 
NW 453; Starer v. Stern, 100 App. 
Div. 393, 91 NYS 821. (33) A sewer. 
“Hanrahan v. Baltimore, 114 Md. 517, 
80 A 3812 (holding, however, that 
such a witness may not give his 
opinion in response to a question as 
to whether, if usual precautions had 
been taken for protecting a water 
pipe, a third person would have found 
some evidence of it). (34) A shaft. 
Stockton Jron Works y. Walters, 18 
Cale Alroten took, 240° Cob eswine 
stagings. Lewis v. Crane, 78 Vt. 216, 
Goya Nee "C0: (36) Switch frogs. 
Schroeder v. Chicago, etc., ACO; 
128 Iowa 365, 108 NW 985 (whether 
dangerous when unblocked). (37) A 


telephone line. Southwestern: Tel., 
Cte. Conv. Luckie, (Tex! Civit AY) 


153 SW 1158. (38) A transformer. 
Smith v. Middlesboro Electric Co., 
6d SCV ae AG ee SW. ANS: AnnCas 


1917A 1164 ‘(whether shown by test 
to be defective). (39) A traveling 
crane, Hammer v. Janowitz, 131 
Iowa 20, 108 NW 109. (40) A tun- 
nel. Tanner v. W. A. Wickliffe Coal 
Co., 108 SW 351, 32 KyL 1304 (proper 
method of construction); Early, etc., 
Grain Co. v. Waco, (Tex. Civ. A.) 
137 SW 431. (41) A valve. Wells v. 
Swiktte 90" ian 16S. lide tose Ton 
(mot safe. “Such evidence is admis- 
sible where it relates to machines so 
complicated that the grounds of the 
‘opinion can not be fully exhibited 
to the jury’’). 

2. Colo.—Coe vy. Van Why, 33 Colo. 
, 315, 80 P 984, 3 AnnCas ‘552. 

Til.=¢ rooks v. Tazewell Coal CO, 
263 Ill. 348, 105 “NH 132, AnnCas 
1915C 304. 

Ind.—Inland Steel Co. v. Ilko, 181 
Ges) LOS Nel. 


Mass.—Chick vy. Gilchrist ‘Co., 208 
Mass. 183, 94 NE 276. 
Mich. —tLovse v. Deerfield Maree Mey 


Mich. 206, 153 NW 913. é 
Minn.— Whitehead Vv. Wisconsin 


Cent. R..Co., 103 Minn, 13, 114 NW 
254, 467. 
Mo——Morgan.,v._.C.. dager, “etc, 


Hinge Mfg. Co., 120 Mo. A. 590, 97 
SW 638, f 

Mont.—Cummings v. Reins Copper 
Co., 40 Mont. 599, 107 P 904, 

Wash.—Christensen v. Hawley, 61 
Wash sat ott e LOGr, 

Wis.—Krueck y. Phoenix Chair Co., 
157 Wis. 266, 147 NW 41, AnnCas 
1916B 291. 

[a] _ Evidence rejected.—Under the 
circumstances stated in the _ text 
courts have rejected evidence relat- 
ing to: (1) A belt. Inland Steel 
@o, v. ko, 181 Ind. 72, 103 NE 7 


A person who is skilled 
in the handling* and inspeetion® of documents ® 

may state his inference from appearances observed 
by him ;’ as for instance whether a writing is recent,$ 


. hoisting 


EVIDENCE 


(practicability of guarding). (2) An 
elevator, Siegel, etc., Co. v. Trcka, 
218 Ill. 559, 75 NE 1053, 109 AmSR 
302, 2 LRANS 674 [aff 115 Ill. A. 
56]. -(3) A factory. Morgan vy. C. 
Hager, etc., Hinge Mfg. Co., 120 Mo. 
A, 590, 97.SW 638 (whether vertical 
belt and horizontal shaft sufficiently 
guarded). (4) A highway. Loose v. 
Deerfield Tp., 187 Mich. 206, 153 NW 
913, (5) Hoisting machinery or ap- 


pliances. Coe v. Van Why, 33 Colo. 
31d, 80) -P. 5894, “3. Ann@as! 5523" Cum- 
mings vy. Reins Copper Co., 40 Mont. 


599, 107 P 904 (safety of rope with- 
out chain attachment for use in 
timbers); Benson y. Su- 
perior Mfg. Co., 147 Wis. 20, 132 NW 
633. (6) A mine. Crooks vy. Taze- 
well Coal Co., 263 Ill. 348, 105 NH 
132, AnnCas1915C 304. (7) A railroad, 
Whitehead v. Wisconsin Cent. R. Co., 
103 Minn, 13, 114 NW 254, 467 (tell- 


tales). (8) "AS saw Krueck v. 
Phoenix Chair Co., 157 Wis. 266, 147 
NW 41, AnnCasi916B 291. (py A 
sidewalk. Peo. v. Klehm, 238 Ill. 89, 


87 Ni 119 (whether back filling nec- 
essary properly to support a cement 
sidewalk made with cinder base). 
(10) Stairs. Chick v. Gilchrist Co., 
208 Mass. 183, 94 NE 276 (safety). 
(11) A threshing machine. Pierce v. 
C. H. Bidwell Thresher Co., 153 Mich. 
323, 116 NW 1104. (12) A trestle. 
Christensen y. Hawley, 61 Wash, 14, 
PRPS 10608 

38. Comparison of 
see infra §§ 874-896. 

4. Glover v. Gentry, 104 Ala, 222, 
16 S$ 38; State y. Crivelli, 89 N. J. L. 
ioe 98 ‘A 250. 

5. Ariz—Lewis v. Hayden, 3 Ariz. 
PALA Sal 2a DARE 

Colo. —Hendrix vy. Gillett, 6 Colo. A. 
V2 M39 2 8963 


Ill—Pate v. Peo., 8 Ill. 644. 

Iowa.—Hisfield v. Dill, 71 Iowa 442, 
32 NW 420. 

Ky.—Watson v. 
Bot 36 AmD 572. 


handwritings 


Cresap, 1 B. Mon. 


N. Y.—Dubois v. Baker, 30 N. Y. 
B00. 
Tex.—Dolan vy. Meehan, (Civ. A.) 
80 SW 99. 
Eng.—Reg. v. Williams, 8 C. & P. 


434, 34 ECL 821. 


[a] Among competent witnesses 
are: (1) An attorney. Wisfield v. 
Dill, 71 Iowa 442, 32 NW 420. (2) 


A banker. Hendrix vy. Gillett, 6 Colo. 
A. 127, 39 P 896; Putnam v. Hamil- 
ton, 159 Iowa 703, 140 NW 886, LRA 
1918B 433, AnnCas1915D 31. (3) A 
bank officer. May v. Dorsett, 30 Ga. 
116; Pate v. Peo., 8 Ill. 644. (4) A 
bank cashier. Dubois vy. Baker, 
Nya! 93550 4 (5) AS county, auditor. 
Wisfield v. Dill, 71 Iowa 442, 32 NW 
420. (6) An engraver. Reg. v. Wil- 
liams, 8 C. & P. 434, 34 ECL 821. (7) 
A merchant. Watson v. Cresap, 1 B. 
Mon. (Ky.) 195, 36 AmD 572. (8) 
A teacher of penmanship. Hisfield v. 
Dill, 71 Iowa 442, 32 NW 420. 
6. See cases supra notes 4, 5. 


[a] Bank notes are within the 
rules. Jones v. Finch, 87 Miss. 461, 
75 AmD 738. 

[b] A party may waive the ques- 


tion of qualification by himself pre- 
senting the witness as_ sufficiently 
skilled. Howell v. Manwaring, 3 
NYSt 454 [aff 118 N. Y. 682 mem, 
23 NE 1147 mem]. 

7. See infra notes 4, 5. 

8. Wisfield v. Dill, 71 Iowa 442 


32 NW 420; Williams v. Clark, 47 
Minn. 53, 49 SW 398; Cheney v. Dun- 
lap, 20 Nebr. 265, 99 NW 925, 57 
AmR 828; Sackett v. Spencer, 29 


Barb. (N. V.) 180. 


[a] A banker may state such an 
inference. Putnam vy. Hamilton, 159 
Towa 702, 140 NW 886, LRA1918B 
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and in general as to its age;® whether it was writ- 
ten entirely at one time,!® or with the same ink,}* 
or with a pen,!* or on particular paper;1* the order 
of additions to the paper;?4 whether certain words 
were altered,’° eanceled,1® erased,!’ or added after 


443, AnnCas1915D 31. 
[b] An attorney not especially 
qualified by experience is not compe- 


bettie Clark v. Bruce, 12 Hun (N. Y.) 
(ge 
[c] Evidence rejected. — ‘“‘There 


was also error in allowing witnesses 
to give their opinions that certain 
promissory notes, which purported 
to have been executed several years 
before, had been only recently exe- 
cuted. These opinions were based only 
upon the appearance of the notes 
when the witnesses saw them, with- 
out any knowledge as to the prior 
appearance or character of the paper 
or the ink, or as to the place where, 
or conditions under which, they had 
been kept. Not only was the infor- 
mation of the witnesses insufficient 
to justify receiving their opinions in 
evidence, but we do not understand 
that the proof was relevant to any 
issue in the case.” Williams v. Clark, 
47 Minn. 53, 55, 49 NW 398. 

9. Wisfield v. Dill, 71 Iowa 442, 32 
NW 420; Williams v. Williams, 112 
Me. 21, 90 A 500, AnnCas1916D 928; 
Winchell v. Stevens, 4 LackJur (Pa.) 
349; Tracy Peerage, 10 Cl. & F. 154, 
8 Reprint 700. 

[a] Ancient document.—Doe vy. 
Suckermore, 5 A. & EK. 703, 31 ECL 
791, 111 Reprint 1331; Tracy Peerage, 
10 Cl. & F. 154, 8 Reprint 700. 

[b] Style—Whether a document 
is written in the style customary at 
a particular time may be shown. 
Tracy Peerage, 10 Cl. & F. 154, 8 Re- 
print 700. 

[ec] Age of ink—A handwriting 
expert may testify as to the age of 
ink, as indicated by his observations 
under the microscope. Williams v. 
Williams, 112 Me. 21, 90 A 500, Ann 
Cas1916D 928. 

10. Ala.—Talley v. Cross, 124 Ala. 
567,026 6S / 922) 

Mass. — Quinsigamond Bank vy. 
Hobbs, 11 Gray 250. 

N. H.—Ellingwood v. 52 
N. H. 488. 

N. Y.—McClellan v, Duncombe, 52 
App. Div. 189, 65 NYS 19. 

Pa. —Fulton v. Hood, 34 Pa. 365, 
75 AmD 664. 

[a] In corroboration.—Such evi- 
dence has been permitted in corrobo- 
ration of positive evidence. Fulton 
v. Hood, 34 Pa. 365, 75 AmD 664. 

Lis Glover Vv. Gentry, 104 Ala. 222, 
16 S 38; Porell v. Cavanaugh, 69 
N. H. 364, 41 A 860; Ellingwood v. 
Bragg, 52 N. H. 488; Dubois v. Baker, 
40 Barb. 556 [aff 30 N. Y. 355]; Com. 
v. Pioso, 18 LancLRev (Pa.) 27. 


Bragg, 


[a] Practical experience will 
qualify the witness. Glover v. Gen- 
try, 104 Ala, 222, 16 S 38. 

12. Com. v. Webster,, 5 Cush.' 


(Mass.) 295, 52 AmD 711. 

13. Dubois v. Baker, 40 Barb. 556 
[aff 30 N. Y. 355]. 

14. WHadcock vy. O’Rourke, 6 NYS 
549 [aff 127 N. Y. 681, 28 NE 256]. 

15. Ala.—Birmingham Nat. Bank 
y. Bradley, 108 Ala. 205, 19 S 791. 


Colo.—Hendrix v. Gillett, 6 Colo. 
AD UeGh OOM oS On 

Ill.—Pate v. Peo., 8 Ill. 644. 

Mich.—Vinton vy. Peck, 14 Mich. 
287. 

N. Y.—Hadcock y. O’Rourke, 6 NYS 


549 [aff 127 N. Y..681 mem, 28 NE 
256 mem]. 

[a] A witness may state his in- 
ference as to a change from eight 


dollars to eighty dollars. Vinton v. 
Peck, 14 Mich, 287. 

16. Beach y. O’Riley, 14 W. Va. 
55 

17. Ala.—Birmingham Nat. Bank 

. Bradley, 30 S 546. 

ieee te v. Peo., 8 Ill. 644. - 

Ky.—Hawkins vy. Grimes, 13 B 
Mon, 257. 


652 [22C.J.] 


execution,’® or after a paper was folded;1° whether 
a figure has been changed;?° whether a handwriting 
is natural or feigned;?1 whether a document was 
written by an intoxicated person 2? or by a person 
who was nervous and whose hand was unsteady ;?* 
or whether a document is genuine or forgéd.4 Such 
a witness may also state the meaning of abbrevia- 
tions,?> and of obscure ?* or elliptical 27 entries or 


figures ;28 and whether a set of 
marks, 


cipher, and, if so, “what they mean.?° 
dition of the admissibility of this class of evidence . 
that the jury should not be equally able to draw 
the inferences properly for themselves;*° and the 


Mo.—Swan v. O’Fallon, 7 Mo. 231. 

N. Y.—Dubois v. Baker, SOREN MIY:, 
355 [aff 40 Barb, 556]. 

[a] A witness may state the ef- 
fect of acids in erasing words on a 
paper. Birmingham Nat. Bank. v. 
Bradley, (Ala.) 30 S 546. 

[b] A person skilled in judging 
handwritings is not therefore com- 
petent to give his opinion whether 
an erasure has been made in an in- 
strument. Swan y. O’Fallon, 7 Mo. 
231. 

18. Rass v. Sebastian, 160 Ill. 602, 
43 NE 708 [aff 57 Ill. A. 417]; La- 
frentz v, Cavanagh, 166 Ill. A. 306; 
Hawkins v. Grimes, 13 B. Mon. (Ky.) 
257; Dubois v. Baker, 40 Barb. 556 
[aff 30 N. Y. 355]. 

19. Bacon vy. Williams, 
(Mass.) 525. ; 

20. Nelson y. Johnson, 18 Ind. 329. 

21. Conn.—Lyon vy. Lyman, 9 
Conn. 55. 

Ind.—Cox v. Dill, 85 Ind. 334. 


13 Gray 


Mass.—Moody v. Rowell, 17 Pick. 
490, 28 AmD 3817. 

N. Y.—Miles v. Loomis, 75 N. Y. 
288, 31 AmR 470. 

Pa.—In re Fuller, 222 Pa. 182, 70 


A 1005; Ulmer v. Gentner, 3 Pennyp. 
453. 

Eng.—Goodtitle v. Braham, 4 T. R. 
497, 100 Reprint 1139. 

22. McLeod v. Bullard, 84 N. C. 
515. 

23. Scott v: Thrall, 77 Kan. 688, 
95 P 563, 127 AmSR 449, 17 LRANS 
184 (holding, however, that it was 
not error to refuse to permit a wit- 
ness skilled in handwriting to tes- 
tify, from an examination of a will, 
and an erasure therein, that a per- 
son who wrote with a nervous hand 
was unable to make such an era- 
sure). 

24. Ga—Goza v. Browning, 96 Ga. 
421, 23 SE 842; May v. Dorsett, 30 
Ga. 116. 

Ind.—Miller y. Dill, 149 Ind. 326, 
49 NE 272. 

Kan.—Baird v. Shaffer, 101 Kan. 
585, 168 P 836. 

Ky. —Watson v, Cresap, 1 B. Mon. 
195, 36 AmD 572. 

Mass. —Moody v. Rowell, 17 Pick. 
490, 28 AmD 317. 

Minn. —Payson v. Everett, 12 Minn. 
216. 

Miss.—Jones_ v. 37 Miss. 
461, 75 AmD 73. 


Einch, 


N. H.—State v. Carr, 5 N. H. 367. 

N. Y.—Lansing v. Russell, 3 Barb. 
Ch. 325. 

Oh.—Hess v. State, 5 Oh. 5, 22 AmD 
767. 

Pa.—Lauer v. Posey, 15 Pa. Super. 
543) 


R. I.—Providence Municipal Ct. v. 
Kirby, 28 R. I,' 287, 67 A 8. 

Tex.—Dolan v. Meehan, (Civ. A.) 
80 SW 99. 

Eng.—Reg. v. Williams, 8 C. & P. 
434, 34 ECL 821; Rex v. Cator, 4 Esp. 
117: Goodtitle vy. Braham, 4 eke: 
497, 100 Reprint 1139. 


[al Bank notes:—May v. Dorsett, 
30 Ga. 116; Johnson vy. State, 2 Ind. 


652; Watson v. Cresap, 1 B. Mon. 
(ky...) 195; 36) AmD* 5727 /Com! v. 
‘Carey, 2 Pick. (Mass.) 47; Jones v. 


or writings contain an arrangement in 


EVIDENCE 
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figures, letters, 


It is a con- 


Finch, 57 Miss, 461, 75 AmD 73; State 
vy. Carr; 5 N, H. 367; ‘Hess ‘v. ;State, 
5 Oh, 5, 22 AmD 767. 

[b] The witness need not have 
seen the alleged signers write. Fur- 
Der ty. Hilliard, 2 N. H. 430. (bank 
notes). 

[ec] An ordinary observer cannot 
state such an inference. Payson v. 
Everett, 12 Minn. 216. 

[d] The paper must be produced. 
—Lauer v. Posey, 15 Pa. Super. 543. 

fe] Limits of rule.—A = skilled 
witness cannot testify that a forger 
in imitating and disguising handwrit- 
ings is more particular at the begin- 
ning than at the close of the effort. 
Miller y. Dill, 149 Ind. 326, 49 NE 
272. 

25.: Sheldon v. Benham, 4 Hill 
GN5 Y.)1295-40 Amb 271, 

26. Peo. vy. King, 125 Cal: 369, 58 
P 19; Stone v. Hubbard, 7 Cush. 
(Mass.) 595; Kux vy. Central Michi. 
gan Sav. Bank, 93 Mich. 511, 53 NW 


828; New York Mut. L. Ins. Co. v. 
Baker) 41'0 )Pex, Civ. Ac wb15,7531 Swi 
1072. 

[a] When immaterial. — Under 


Code Civ. Proc, § 1868, providing that, 
when the characters in which an in- 
strument is written are difficult to 
decipher, expert evidence is admis- 
sible to declare them, on a trial for 
forging a check on which, under the 
forged, name, was an irregular char- 
acter, expert testimony was inadmis- 
Sible to show that it was a certain 
letter, when it did not appear that 
the characters in which the check 
was written were difficult to de- 
cipher, or that it had been executed 
by defendant as agent, or that ths 
letter was an initial of his name. 
Peo. v. King, 125 Cal. 369, 58 P 19, 
20 (“It had not appeared that the 
characters in which the instrument 
was written were difficult to be de- 
ciphered, or that the language of the 
instrument was not understood by 
the court. Conceding that the de- 
fendant could have proved that the 
character was the letter ‘S,’ it seems 
to us, from the light thrown on this 
investigation by the record, that the 
fact would have been wholly imma- 
terial. It was not shown, nor at- 
tempted to be shown, that any agent 
of Mrs. Carson wrote the check or 
placed tke character there. It was 
not claimed that the character was 
placed there by defendant as agent of 
any one, or that it was an initial let- 
ter of his name. We think, there- 
fore, that as to what the character 
wis could not of itself and alone 
have been material’). 


27. Sheldon vy. Benham, 4 Hill 
(N. Y.) 129, 40 AmD 271 (notary 
public). 

28. Stone v. Hubbard, 7 Cush. 


(Mass.) 595 (date). 

29. State v. Wetherell, 70 Vt. 274, 
40 A 728. : 

° 30. Cal.—Kruse v. Chester, 66 Cal. 
853 fone) 613. 

Il].—Lafrentz v. Cavanagh, 166 Ill. 
A. 306; Collins v. Crocker, 15 Ill. A. 
107. 

Mass.—Jewett v. Draper, 6 Allen 
434. . 


[§§ 744-745 


witness is required to state the facts on which 
the inference is based.*1 

Due Care and Proper Conduct. A 
witness who is familiar with a particular business 
or particular operations is permitted to state an 
inference with respect to what is or is not due 
care, or proper conduct, in connection therewith *” 
where the matter is one so far removed from ordi- 
nary human experience that a jury will presum- 
ably not possess the skill or knowledge requisite to 
draw a proper inference from the facts, even if such 
facts could fully be laid before them. Conversely, 
such an inference is rejected where no special ex- 
perience is necessary in order to judge correctly 


N. Y.—Johnson y. Van Name, 4 
NYS); 25235). hoeni xy » Be) Ems Concave 
Philip, 18 Wend, 81, 84. 

Vt.—Bridgman y. Corey, 62 Vt. 1, 
20 A 273. , 

v. O'Riley, 14 


W. Va. 55. 
“The question before the court and 
jury was, whether the accounts of 


‘|stock were made bona fide at the 


times they purport to bear date. It 
was not doubted but they were in the 
handwriting of the plaintiff, but sim- 
ply whether they -were written at 
the times when they bore date. The 
books were before the court and jury; 
the opinions of witnesses were worth 
no more than the individual opinions 
of the jurors themselves, and wouid 
be very loose testimony upon which 
to convict a man of fraud and false 
swearing.” Phenix F. Ins. Co. v. 
Philip, supra. 

[a] Circumstances showing neces- 
sity.—Where a witness testified that 
almost daily for five years he had 
used a microscope in the examina- 
tion of handwriting, and that one 
without experierce could not so use 
it, although he might if he had in- 
telligence and judgment as to the use 
of the different object glasses, it was 
error to exclude expert testimony 
showing the appearance of a note un- 
der the microscope, although the 
jurors could use such microscope for 


themselves. Bridgman v. Corey, 62 
Vt. 1, 200A) 273. 
[b] When inadmissible. — The 


opinion of an expert that certain 
words were interpolated in a written 
agreement after the signature, if 
founded on the situation and crowded 
appearance of the words, is inadmis- 


sible. Jewett v. Draper, 6 Allen 
(Mass.) 4384. 
31. May v. Dorsett, 30 Ga. 116. 


32. U. S.—Kansas City Southern 
R. Co. v. Rogers, 203 Fed. 462, 121 
CCA 586. 

Ala.—Alabama Great Southern R. 
Co. v. Flinn, 74 S 246; Eureka Co. v. 
ie $1 Ala. 200, 8 S 216, 60 AmR 
oO 

Ark.—T. & C. Ins. Co. v. Fouke, 94 
Ark. 358, 127 SW 461. 

Cal.—Fonts v. Southern Pac. Co., 
30,Cal. A. -633,, 159. P. 215, 

Fla.—Jacksonville Electric Co. vy. 
Sloan, 52 Fla. 257, 42 S 516. 

Ga.—Walker v. Fields, 28 Ga. 237. 

Ill.— Morris v. Williams, 143 IJ]. A. 
140 [aff 237 Ill. 254, 86 NE 729). 


Ind.—Valentine Co. v. Sloan, 53 
Ind. A. 69, 101 NE 102. 
Iowa.—Whithey v. Fowler, 164 


Iowa 377, 145 NW 923. 
Kan.—Saunders v. Atchison, 
R. Co., 86 Kan. 56, 119 P 552 
Ky. ”_ Kentucky Utilities Co. v. 
Searcy, 167 Ky. 840, 181 SW 662; Fra- 
ternal Constr. Co. v. Jackson Fdy., 
etc., Co., 89 SW 265, 28 KyL 383. 
Me.—Gray vy. Maine Cent. R. (Oho 
114 Me. 530, 96 A 1067. 
Md.—Ottenberg v. Ryan, etc., Co., 
130 Md. 38, 99 A 984. 
Mass.—Winston v. Converse Rub- 
ber Shoe Co., 230 Mass. 449, 119 NE 


Hee 
Mich.—Reedy _ v. 163 


etc., 


Cameron, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of the matter,°* or where the witness has not suffi- 
cient knowledge to make his inference of value.*4 
Earning Capacity. A person en- 
gaged in a particular line of business has been 
held competent to state an inference as to the earn- 
ing capacity of one engaged in such business,?* but 


[§ 746] 10. 


Mich. 638, 129 NW 27. 


Minn.—Spino v. Butler, 113 Minn. 
326, 129 NW 590. 
Mo.—Meily v. St. Louis, etc, R. 


Counce, No, b60,, 1l4 SW. 1013. 

Mont.—Westlake y. Keating Gold 
Min. Co., 48 Mont. 120, 136 P 88. 

N. Y.—Wolfe v. Mosler Safe Co., 
139 App. Div. 848, 124 NYS 541. 

N. C.—Britt v. Carolina Northern 
Rio. sseNe Cost, 6lvSHee01. 

Okl.— Great Western Coal, etc., Co. 
v. Malone, 39 Okl. 693, 1386 P 403. 

Or.—Weiss v. Kohlhagen, 58 Or. 
144, 113 P 46. 

S. C.—Wright v. Greenwood Tel. 
Cor, LOS SHCM8 45.93 Si, 398. 

Tex.—H1' Paso; -ete:, dR. »Co. \-v. 
Smith, 50 Tex. Civ. A. 10, 108 SW 988. 

Vt.—Barney v. Quaker Oats Co., 85 
Vt..372; 82,A 113. 

Va.—Reid v. Medley, 118 Va. 462, 
&7 SH 616. 

Wash.—Christiansen  y. 
74 Wash, 318, 133 P 434. 

Wis.—Nickels v. Manitowoc Ship- 
building, etc., Co., 153 Wis. 298, 141 
NW 269. 

{a] The statement may relate to: 
(1) Burning off paint with blow lamp. 
T. & GC. Inc. Co. v. Fouke, 94 Ark. 
353, 127 SW 461. (2) Competency of 
a railroad engineer. Saunders v. 
Atchison, etc., R. Co., 86 Kan. 56, 119 
P 552. (3) Competency of a railroad 
foreman. Hi, Paso, ete,, Rat Comav. 
Smith, 50 Tex. Civ. A. 10, 108 SW 
988. (4) Construction of an embank- 
ment. Christiansen y. McLellan, 74 
Wash. 318, 133 P 434. 
mine entry. Warrior-Pratt Coal Co. 
vy. Shereda, 183 Ala. 118, 62 S_ 721. 
(6) Erecting telegraph poles. Kan- 
sas City Southern R. Co. v. Rogers, 
203 Fed. 462, 121 CCA 586. (7) HEx- 
cavating near a building. Whiting- 
Middleton Constr. Co. v. Preston, 121 
Md. 210, 88 A 110; Weiss v. Kohl- 
hagen, 58 Or. 144, 113 P 46. (8) Ex- 
ploding dynamite. Stephen v. Duffy, 
237 Ill. 549, 86 NH 1082 [aff 142 Il. 
A. 219]; Spino v. Butler, 113 Minn. 
326, 129 NW 590. (9). Feeding and 
watering stock in transit. St. Louis, 
eter a wUC Glave noxs |((Bexsy Civ. cA:.) 
151 SW 902. (10) Firing a shot ina 
mine. Stevenson v. Avery Coal, etc., 
Co., 152 Ill. A. 565 [aff 246 Ill. 609, 
93 NE} 407. (11) Guarding saws in 
shingle mills. Thomson v. Issaquah 
Shingle Co., 43 Wash. 253, 86 P_588. 
(12) Hoisting lumber. Smith v. Dow, 
43 Wash. 407, 86.P 555. (13) Insu- 
lation of electric wires. Warren v. 
City Electric R. Co., 141 Mich. 298, 


McLellan, 


104 NW 613. (14) Lighting the steps 
of a theater. Valentine Co. v. Sloan, 
5S udnd. AL 69;0101 (INHed02. 9d) 
‘Loading car wheels. Meily v. St. 


Louis, etc., R. Co., 215 Mo. 567, 114 
Sw 1013. (16) Loading logs on cars. 
Britt v. Carolina Northern R. Co., 
HASENE Cy 37 61 She60hs, CLT)” Meas- 
uring timber. Hennes v. Hebard, 169 
Mich. 670, 1835 NW 1073. (18) Mov- 
ing a casting. Bowie v. Coffin Valve 
Co., 200 Mass. 571, 86 NE 914. (19) 
Moving a large metal bank vault. 


Wolfe v. Mosler Safe Co., 139 App. 
Div. 848, 124 NYS 541. (20) The 
number of men necessary to handle 


timbers. Sloss-Sheffield Steel, etc, 
Co. v. Smith, 185 Ala. 607, 64 S 387. 
(21) Precautions against a dust ex- 
plosion in an elevator. Barney v. 
Quaker Oats Co., 85 Vt. 372, 82 A 
113. (22) Proper construction of a 
trestle in a logging railroad. Bundy 
v. Sierra Lumber Co., 149 Cal. 772, 
87 P 622. (23) Propriety of changing 
the ends of a stave bolt after com- 
mencing to saw. F. Kiech Mfg. Co. 
vy. Hopkins, 108 Ark. 578, 158 SW 
981. (24) Providing a safe place for 
‘a miner to work. Great Western 


(5) Driving a- 
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Coal, etc., Co. v. Malone, 39 Okl. 693, 
136 P 408. (25) Putting a belt on a 
pulley, Nickels v. Manitowoc Ship- 
building, etc., Co., 153 Wis. 298, 141 
NW 269. (26) Raising a house. Reid 
v. Medley, 118 Va. 462, 87 SE 616. 
(27) Repair of a_e safety valve. 
Beunk v. Valley City Deck Co., 128 
Mich. 562, 87 NW 7938. (28) Repair- 
ing broken electric wires. Jackson- 
Ville” Hilectric Co. v.. Sloan, 52 Fla. 
257, 42 S 516. (29) Safety of going 
into a mine. Alabama Cons. Coal, 
etc., Co. v. Heald, 168 Ala. 626, 53 S 
162. (80) Setting poles for electric 
wires. Barrett v. New England Tel., 
ete., Co., 201 Mass. 117, 87 NE 565. 
(31) Shipment of live stock. Inter- 
national, .ete:,, KR. Co. v.-Parke)| Chex: 
Civ. A.) 169 SW 397. (32) Thawing 
dynamite, Westlake v. Keating Gold 
Min, ‘Co., 48 Mont,” 120) 136 7°82 738. 
(33) The time or distance in which a 
truck could be stopped when hauled 
along a substantially level street. 
Whithey v. Fowler, 164 Iowa 877, 
145 NW 923. (34) Transmitting a 
telegram. Postal Tel. Cable Co. v. 
S. A. Pace Grocery Co., (Tex. Civ. A.) 
126 SW 1172. (35) Tying a rope to 
support an elevator staging. Mc- 
Lain vy. Dahlstrom Metallic Door Co., 
19 Cal. A. 475, 126 B 391. (86) What 
would be disclosed by proper inspec- 
tion of a coal mine entry. Sloss- 
Sheffield Steel, etc,, Co. v. Green, 159 
Ala. 178, 49 S 301. (87) Whether an 
apprentice worked faithfully. Lepan 
v. MacKinnon Boiler, etce., Co., 178 
Mich. 18, 144 NW 693. 

33. Cal.—BHdmunds_ vy, Atchison, 
CtiCr um Rin ©O,, alse tCalty (246, 2 162y pe 
1038. 

Ill.— Riley v. American Steel, etc., 
Co; 129-111,A... 123. 

Ky.—Ilinois Cent. R. Co. v. Hol- 
land, 147 Ky. 699, 145 SW 389. 

Mass.—Lynch vy. C. J. Larivee Lum- 
ber Co., 223 Mass. 335, 111 NE 861; 
Whalen v. Rosnosky, 195 Mass. 545, 
81 NE 282, 122 AmSR 271; Farrell v. 
B. F. Sturtevant Co., 194 Mass. 431, 
80 NE 469. 

Mo.—Lyman vy. Dale, 262 Mo. 353, 
171 SW 352. : 

N. Y.—wWelle v. Celluloid Co., 186 
N. Y. 319, 79 NE 6 [rev 105 App. Div. 
642 mem, 94 NYS 1166 mem]. 

Tex.—Gordon Jones Constr. Co. v. 
Lopez, (Civ. A.) 172 SW 987 (tear- 
ing down wall). 

Va.— Virginia Iron, etc., Co. Vv. 
Tomlinson, 104 Va. 249, 51 SE 362. 

Wash.—Johnson y. Anderson, 60 
Wash. 100, 111 P 1063, 

{a] The rule has been applied to 
exclude evidence as to: (1) Ability 
of drunken man to care for his own 
safety. Illinois Cent. R. Co. v. Hol- 
land, 147. Ky. 699, 145 SW 389. (2) 
A parricade to protect against injury 
from blasting. Johnson v. Anderson, 
60) Wash. 100i die “L063. "(3)". hhe 
consequences of the use of a shovel 
upon a floor. Riley v. American 
Steel, etes, Con 129) Ui TAS 123.5 = (4) 
The proper method of lowering an 
exhibit weighing from eighteen hun- 
dred to two thousand pounds in a 
museum and the number of men re- 
quired therefor. Duke v. American 
Museum of Natural History, 157 App. 
Div. 637, 142 NYS 804. (5) The use 
of a hammer and hatchet in taking 
off a box cover. Whalen vy. Rosnosky, 
195 Mass. 545, 547, 81 NE 282, 122 
AmSR 271 (this “can be compre- 
hended by persons of average intel- 
ligence without the aid of experts. 
There is no mystery about the con- 
struction or use of either. In such 
a case the simplicity of common 
sense affords a safer guide than the 
niceties of technical knowledge’). 
(6) Whether a crop of rice was suf- 
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there is also authority for the view that earning 
power is not a subject for opinion evidence.*® 


Electricity.*” Persons skilled in 


matters relating to electricity may state inferences 
with respect to such matters,*8 but mere connection 
with a business in which electricity is used does 


ficiently watered to make it grow 
properly. Kincheloe Irr. Co. y. Hahn, 
CTRex"Cive AVeLs2usSw (se 

34. Conn.—Gilmore y. American 
Tube, ete., Co., 79 Conn. 498, 66 A 4. 

Del.—Duggan v. New Jersey, etc., 
Berry Co}, 23 Del. 318,076 A636: 

ill.—Sinith vy. Kewanee Light, etc., 
Cor, Lota Anes 54 

N. Y.—Dolan v. Herring-Hall-Mar- 
vin Safe Co., 105 App. Div. 366, 94 
NYS 241. 

Pa.—Cover v. Conestoga Tract. Co., 
246 P 423, 92 A 495, 

Tex.—San Antonio Brewing Assoc. 
so Wolfshohl, (Civ. A.) 155 SW 

[a] : 

exclude evidence as to: 
quacy of a car coupler. Cover v. Co- 
nestoga Tract. Co., 246 Pa. 423, 92 
A 495, (2) Insulation of electric 
wires. Smith y. Kewanee Light, etc., 
Co., 175 Ill. A. 354. (3) Protection 
of persons when blasting. in ‘stone 
quarry. McMahon y. Bangs, 21 Del. 
178, 62 A 1098, (4) The necessity 
for a cover over a spool and lever 
to a guide rope. San Antonio Brew- 
ing Assoc. v. Wolfshohl, (Tex. Civ. 
A.) 155 SW 644. (5) The safety of 
joints in a steam pipe. Texas Power, 
€Uc., Conv. Bird, s(Rex V@ivalAn)eelios 
SW 8. (6) The suitability, use, in- 
spection, and replacement of belt 
lacings. Gilmore y. American Tube, 
ete, Co.) 19) Conn. "498 66) Aude nid), 
Whether the use of set screws to 
hold the steel plates composing a 
vault in place while the work was be- 
ing done was necessary to render 
the work safe. Dolan v. Herring- 
Hall-Marvin Safe Co., 105 App. Div. 
366, 94 NYS 241. 
_ [b] Opinion based on testimony 
in case.—An experienced master and 
pilot may not give his opinion from 
the testimony in the case that a 
steamer in making a landing, in the 
course of which plaintiff, a passen- 
ger, was injured, was properly man- 
aged and navigated. Duggan v. New 
Jersey, etc; Herry ‘Co. 23 Del! 313) 
76 A 636. 

35. Lawrence v. Sioux City, 172 
Iowa 320, 154 NW 494 (music 
teacher), 

36. Goodnhart v. Pennsylvania R. 
ah 17. Pa. 1,9 35) A’ 199," 55  Amrsr 


87. Electric 
§ 765. 
EP attoncy: of danger see infra 


88. U. S.—Colusa Parrot Min., 
etc., Co. v. Monahan, 162 Fed. 276, 
89 CCA 256, 

Md.—Kernan y. Crook, 100 Md. 210, 
Osama Oe 

Mich.—Sykes Vv. Portland, 193 
Mich. 86, 159 NW 325; Warren v. 
City Electric R. Co., 141 Mich. 298, 
104 NW 613. 

Minn.—Bernier v. St. Paul Gaslight 
Co., 92 Minn. 214, 99 NW 778. 


This rule has been applied to 
(1) The ade- 


shocks see infra 


Mo.—Jewell v. Excelsior Powder 
Mig. Co., 166 Mo. A. 555, 149 Sw 
1045. 


N. J.—Excelsior Electric Co. v. 
Sweet, 57 N. J. L. 224, 30 A 553 [rev 
on other grounds 59 N. J. L 441, 31 
‘A 721]. 

N. Y.—German American Ins. Co. 
vy. New York Gas, ete., Co., 103 App. 
Div. 310, 938 NYS 46 [aff 185 N:. Y. 
581 mem, 78 NE 1103 mem]. 

N. C.—Raulf vy. Elizabeth City. 
raent, eter COs tO NY C691 TSE 

S. C.—Eargle v. Sumter Lighting 
Co., 96 SE 909. 


Tex.—Cleburne Electric, etce., Co. 
v. McCoy, (Civ. A.) 149 SW 534. 
Vt.—Spinney v. Hooker, 102 A 53. 


{a] The statement may relate to: 
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not authorize a' witness to speak as to matters not’ 
within his sphere of activity or knowledge.®® 

A civil engineer *+ 
or a person having engineering skill derived from 
practical experience *? may, where the inquiry is 
relevant,*® state an inference or judgment as to 
matters within the range of such knowledge or 
experience ;** as for instance whether certain con- 
struction work is proper *® or in compliance with 
the contract therefor;*® whether an overflow was 
due to natural causes *7 or to a culvert #8 or dam,*® 
and whether such result is attributable to faulty 
construction of a dam or embankment ®° or to the 
improper handling of certain reservoirs;*! the éf- 
fect on adjoining land of building a dam or reser- 
voir of a given height;>* what is the cause of the 
diversion of the waters of a stream; * the effect of 


[§ 748] 12. Engineering.*° 


(1). The capabilities of a dynamo. 
Kernan v. Crook, 100 Md. 210, 59 A 
753. (2) The condition of electric 
wires and the premises in which they 
are placed and tthe method adopted 
for installation. Colusa Parrot Min., 
etc., Co. v. Monahan, 162 Fed. 276, 89 
CCA 256. . (8) Contrivances for sus- 
pending electric lights. Excelsior 
Electric Co. v. Sweet, 57 N. J. L. 224, 
30 A 553 [rev on other grounds 59 
INS Joel 44), $f A721]; .-(4) The ef- 
fectiveness of insulators. Warren v. 
City Electric R. Co.,. 141 Mich. 298, 
104 NW 6138. (5) The installation 
of electric switches where high ex- 
plosives are kept. Jewell v. Excel- 
sior Powder Mfg. Co., i66 Mo. A. 555, 
149 SW 1045. (6) The safety of ap- 
pliances. Eargle v. Sumter Lighting 
Co., (S. C.) 96.SE 909. (7) The safe- 
ty of a particular method of wire 
construction. Sykes v. Portland, 193 
Mich. 86, 159 NW 325. (8) Whether 
it would be possible for primary wire 
to jump over on certain bare places. 
Brabon v. Gladwin Light, etc., Co., 
201 Mich. 697, 167 NW 1024. 

39. Piehl v. Albany R. Co., 30 App. 
Div. 166,,51 NYS 755 [aff 162 N. Y. 
617 mem, 57 NE 1122 mem]. 

[a] Tllustration.—A general man- 
ager of an electrically equipped street 
railway who is merely interested in 
the operation of the road cannot tes- 
tify as to the liability of fly wheels 
used in generating the electricity to 
burst. Piehl v. Albany R. Co., 30 
App. Div. 166, 51 NYS 755 [aff 162 N. 
Y. 617 mem, 57 NE 1122 mem]. 

40. Surveying see infra § 780. 

41. Pursley v. Edge Moor Bridge 
Works, 168 N. Y. 589, 60 NE 1119; 
Early, ete., Grain Co. v. Waco, (Tex. 
Civ. A.) 137 SW 431; Arminus Chemi- 
eal Co. v. Landrum, 113 Va. 7, 73 SE 


459, 88 LRANS 272, AnnCas1913D 
1075. 
42. Cahill v. Baltimore, 93 Md. 


233, 48 A 705. 

43. Hopper v. Empire City Sub- 
way Co., 78 App. Div. 637 mem, 79 
NYS. 907 [aff 178 N. Y. 587 mem, 70 
NE 1100 mem]. 

44. Uz. S. — Washington, etc., 
Bridge Co. v. Pennsylvania Steel Co., 
252 Fed. 487; U. S.-v. Greene, 146 Fed. 
801. 

Ala.—Aldrich Min. Co. v. Pearce, 
192 Ala. 1£5, 68 S 900. 

Cal.—Egger v. Rhodes, 4 Cal. Un- 
rep...Cas. /-850, 937. P.10373.. Ryan. v. 
Oakland Gas Light, etc., Co., 10 Cal. 
AY 484, 1027 P. 558; 

Colo.—Denver Cons. Electric Co. v. 
Walters, 39 Colo. 301, 89 P 815. 

Tll—Goddard v. Enzler, 222 Ill. 
462, 78 NE 805. 

Ind.—Louisville, etc., 
Snead, (A.) 93 NE 177. 

Towa. —Greenway v. Taylor County, 
144 Towa 332, 122 NW 9438. 

Kan.—Fredonia Gas Co. vy. Bailey, 
77 Kan. 296, 94 P 258. 

Mass.—Lakeside Mfg. Co. v. Wor- 
cester, 186 Mass. 552. 72 NE 81. 

Minn.—Dawson v. Northwestern 


Tract, Coe sv. 
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rifle.** Such a 
rat Co., 187 Minn. 352, 163 NW 


Nebr.—McDonald v. Dodge County, 

an Nebr. 905, 60 NW 366. 
H.—Gault v. Concord R. Co.; 
N. ie 56. 

N. Y.—Harrison v. New York Cent., 
CLC wit CO: 19D ENG ey SOs On UN EE 802. 

Pa.—Updegrove v. Philadelphia, 
etc., R.-Co., 249 Pa. 69, 94 A 462. 

S. C.—Eargle v. Sumpter Lighting 
Co., 96 SE 909. 

Tex.—Cement Co. v. Morino, (Civ. 
A.) 181 SW 221; Kansas City, etc., 
R. Co. v. State, (Civ. A.) 155 SW 561; 
Gulf, ete., R. Co. v. Tullis, 41 Tex. 
Civ. A.: 219, 91 SW 317. 

Vt.—Brown v. Swanton Tp., 69 Vt. 
53,, 387 A 280. 

Wash.—Patrick v. Smith, 75 Wash. 
407, 416, 184 P 1076, 48 LRANS 740 
feit Cyei: 

{a] The statement may relate to: 
(1) The cost of a ditch. McDonald 
v. Dodge County, 41 Nebr. 905, 60 
NW 366. (2) The cost of producing 
power. Lakeside Mfg. Co. v. Wor- 
cester, 186 Mass. 552, 72 NE 81. (3) 
How far 
filing a gully. Brown v. Swanton, 
69 Vt. 538, 87 A 280. (4) The mean- 
ing of plans for a dam. Douglass v. 
Morrisville, 89 Vt. 393, 95 A 810. (5) 
The necessity for a guard rail on a 
street car track at a curve. Louis- 
ville, etc., Tract. Ce. v. Snead, (Ind. 
A.) 93 NE 177. (6) Unskillfulness 
of the designs on which a steel plant 
was kuilt. Follansbee Bros. Co. v. 
Garrett-Cromwell Engineering Co., 
48 Pa. Super. 188. (7) Whether a 
bridge obstructs a stream. Gault v. 
Concord R: Co;; 68 N.) HT. 366. 

[b] Where the inference is not a 
technical one and the jury are quite 
as capable of drawing an inference as 
the witness the evidence of it will 
be unnecessary. Ward v. Troy, 55 
App. Div. 192, 66 NYS 925 (possibil- 
ity that the iron cover of a cesspool 
entrance could tip before it slid). 

45. Ind.—Fralich v. Barlow, 25 
Ind. A. 383, 58 NE 271. 

Iowa.—Guinn y. Iowa, etc., R. Co., 
125 Iowa 301, 101 NW 94. 

Md.—Baltimore, ete, R. Co. v. 
Hackett, 87 Md. 224, 39 A 510. 

Nebr.—Missouri ASEM olay, MGLo)y aie ebss 
60 Nebr. 531, 88 NW 744. 

N. Y.—Bellinger v. New York 
Cent. R. Co., 23 N. Y. 42; McDonald 
v. Holbrook, ete., Contracting Co., 105 
App. Div. 90, 93 NYS 920. 

Tex.—Bonner y. Mayfield, 82 Tex. 
234, 18 SW 305. 

Wash.—Christiansen vy. McLellan, 
74 Wash. 318, 133 P 434. 


157, 26 ECL 111, 99 Reprint 589. 
[a] The statement may rire to: 
(1) A culvert. Baltimore, etc., Co. 
v. Hackett, 87 Md. 224, 39 "a ‘510: 
Bonner v. Mayfield, 82 Tex. 234, 18 
SW 305. (2) An embankment. Bel- 
linger v. New York Cent. R. eget . 
N.. Y. 42; Missouri, etc, R. 
Hagler, (Tex. Civ. A.) 112 Sw °783: 


certain material will go in) 
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draining land;5* whether the removal of sand from 
a lake shore threatens a city with inundation or 
injures the harbor;°* the effect of an embankment 
as causing a choking up of a harbor;5® or how 
much more land water would cover if raised to a 
definitely higher level.®7 


Engraving. A seal engraver has 


been permitted to state his inference as to whether 
or not an impression was a genuine impression from 
the original seal.®® 


Firearms. A person especially ac- 


quainted with firearms may testify as to the kind 
of gun by which a wound was inflicted ;°° how lately 
a cartridge © or gun ® has been fired; that a piece 
of newspaper looked like wadding;°*? or that a bullet 
appeared as if fired through a particular kind of 


witness may testify as to the re- 


Folkes v. Chadd, 3 Dougl. 157, 26 
ECL 111, 99 Reprint 589. (3) Exca- 
vating under a high chimney. Finn 
v. Cassidy, 165 N. Y. 584, 59 NE 311, 


53 LRA 877. (4) The roadbed of a 
railroad. Missouri Pac. R. Co. v. 
Fox, 60 pepe 531, 83 NW 744; St. 
Louis, etc., Co. Vv. Johnston, 78 
Tex. 536, 15 *ow 104. (5) A scaf- 
folding. Pursley ‘v. Edge Moor 
Bridge Works, 56 App. Div. 71, 67 


NYS 719 [aff 168 N. Y. 589 mem, 60 
NE 1119 mem] (absence of braces). 
(6) A sewer. Cahill v. Baltimore, 938 
Md. 233, 48 A 705. (7) A street iin- 


provement. Fralich v. Barlow, 25 
Ind. A. 883, 58 NE 271. 
46. Charlotte v.. Atlantic Bitu- 


lithic Co., 228 Fed. 456, 143 CCA 38. 

47. Chio, etc., R. Co..v. Webb, 142 
Ill. 404, 32 NE 527; Ohio, etc., R. Co. 
v. Schmidt, 47 Ill. A. 383. 

4S. St. Louis, etc., R. Co. v. Ly- 
man, 57 Ark. 512, 22 SW 170; Ohio, 
etc., R. Co. v. Webb, 142 Ill. 404, 32 
NE 527; Ohio, etc., R. Co. v. Schmidt, 
47 Ill. A. 383; Jones v. Seaboard Air 
Line R. Co., 67 -S. C. 181, 45 SE 188. 

{a] A witness not specially skilled 
by observation or experience is in- 
competent. Jones v. Seaboard Air 
Line R. Co., 67 S. C. 181, 45 SE 188. 

49. Texas, etc., R. Co. v. Cochrane, 
29 Tex. Civ. A. 383, 69 SW 984. 

50. Louisville, ete., R. Co. v. Conn, 
179 Ky. 478, 200 SW 952; Baltimore, 


etc., R. Co. v. Hackett, 87 Md. 224, 
39) PA 1510: 
{a] Insufficient experience.—Per- 


sonal acquaintance with the practi- 
cal effects of one dam will not quali- 
fy the observer to state his judg- 
ment as _ to the effect of another, 
Ellis v. Harris, 32 Gratt. (73 Va.) 


684. 

51. Akin v. St. Croix Lumber Co., 
88 Minn. 119, 92 NW 537. 

52. Loloff v. Sterling, 31 Colo. 
102, 71 P 1118; Doud v. Guthrie, 13 
Til, A.=653;; Ball v. Hardesty, 38 Kan. 


540, 16 P 808; Chandler v. Jamaica 
Pond Aqueduct Corp. 125 > Mass: 
53. Covert v. Brooklyn, 6 App. 
Dive 73; 89° NYS) 744, 
niet Buffum v. Harris, 5 R. I. 
31 Clason y. Milwaukee, 30 Wis. 
56. Folkes v. Chadd, 3 Dougl. 157, 
26 ECL 111, 99 Reprint 589. 
57. Phillips v. Terry; 3 Abb. Dec. 


(N. Y.) 607, 3 Keyes 313, 1 Transcr. 
A. -235,).5. AbbPrNS 227. 

58. Folkes v. Chadd, 3 Dougl. 157, 
26 ECL 111, 99 Reprint 589. 

59. Franklin v. Com., 105 Ky. 237, 
48 SW 986, 20 KyL 1137. 

60. Orr v. State, 117 Ala. 69, 23 


S 696. 
Moughon v. State, 57 Ga. 102; 


61. 
State ‘v. Davis, ‘55 0S21C. 1339, s835SE 
14 Tex. A. 


sete Meyers v. State, 
62. Peo. v. Manke, 78 N. Y. 611. 
63. Com. v. Best, 180 Mass. 492, 
62 NE 748. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘ 
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sult of experiments as to the hair singeing ®* and 
powder marking ®* produced by firearms at given 
distances, and how closely a gun will earry shot 
But a witness whose experi- 
ence is limited to modern firearms cannot testify 
as to the recoil of a short single-barreled shot gun®? 
An unskilled witness cannot testify whether bullet 
holes in a door were made from the inside or out- 
side,®* nor does a single experiment qualify a wit- 
ness to testify as to the effect of pistol shots.® 
Persons who have 
studied the habits of certain species of fish may 
testify as to whether such fish could ascend a cer- 
tain stream in its natural state.7° 

A witness of special 
experience in insurance matters may state his in- 
ference or judgment as to matters connected there- 
with,’ as for instance a premium at which a given 
risk could have been placed;’ whether a fire in- 
surance premium would be increased by a change - 
in use of property not obviously dangerous or the 
communication of a given fact;’* the value of re- 
newal premiums;’* whether a certain quantity of 


at given distances.** 


[§ 751] 15. Ichthyology. 


[§ 752] 16. Insurance. 


64. State v. Asbell, 57 Kan. 398, 
46 P 770. 

65. State v. Asbell, 57 Kan. 398, 
CM py oi east ifs 

66. State v. Jones, 41 Kan. 309, 
21 P 265 (gunsmith). 


Wise v. State, 11 Ala. 72, 66 
“Gelson v. State, 124 Ala. 8, 
975 


Brownell v. Peo., 38 Mich. 732. 
Cottrill v. Myrick, 12 Me. 222. 
Ill—Schmidt v. Peoria M. & 
Be ins, Cos, j41 “ll 25. ‘ 

Iowa.—Donaldson v. Mississippi, 
etc., R. Co., 18 Iowa 280, 87 AmD 
391. 

N. J.—Schenck y. Mercer County 
Betis Cony 24 Neda lan aa te 

N. Y.—Nelson v. Sun Mut. Ins. Co., 
Tie Noe Yo. tbo ELODD Yar s alan la 
Barb. 111. 

Pa.—Hartman v. Keystone Ins. Co., 
21 Pa. 466. 

{a] Connection with the insur- 
ance business is not necessary to 
qualify the witness. Thus persons 
practically acquainted with the 
handling of fires, as members of the 
association for extinguishing fires, 
may be competent in fire insurance 
matters. Schenck v. Mercer County 
Mute nh lisa Co. hak Ne wee das eat 

{b] Merely acting as an insurance 
agent (1) does not qualify a_wit- 
ness to testify as to matters of -dis- 
tinctly technical knowledge. _Sten- 
nett v. Pennsylvania F. Ins. Co., 68 
Iowa 674, 28 NW 12; Donaldson _ v. 
Mississippi, etc., R. Co., 18 lowa 280, 
Bf ee AID OO Es (2) An experience 
of six months as agent of a life in- 
surance company will not qualify a 
witness to testify as'an expert as to 
an expectation of life at a certain 
age. Donaldson v. Mississippi, etc., 
R. Co., 18 Iowa 280, 87 AmD 391. 

72. Martin v. Franklin F. Ins. Co., 
42 N. J. L. 46. : 

73. I1l.—German American Ins. 
Co. v. Steiger, 109 Ill. 254; Catlin v. 
Traders’ Ins. Co., 83 fll. A. 40. | 

Iowa.—Russell v. Cedar Rapids 
Ins. Co., 78 Iowa 216, 42 NW 654, 4 
LRA 538. ! 

Mass.—Daniels v. Hudson River F. 
Ins. Co., 12 Cush. 416, 59 AmD 192. 

Minn.—Harrington vy. St. Paul, etc., 
R. Co., 17 Minn. 215. ; 

Mo.—Kern v. South St. Louis Mut. 
Ins. Co., 40 Mo. 19. 

N. J.—Schenck v. Mercer County 
Mut. F. Ins. Co., 24 N. J. L. 447. 

N. Y.—Cornish v: Farm Buildings 
F. Ins. Co., 74 N. Y. 295. 

Eng.—Berthon v. Loughman, 2 
Stark. 258, 3 ECL 400. 

[a] -The statement may relate to 
the effect of: (1) Additions to an 
insured building. Daniels v. Hud- 


EVIDENCE 


building.*® 


poliey.®® 


son River F. Ins. Co., 12 Cush. 
(Mass.) 416, 59 AmD 192 (parti- 
tion); Kern v. South St. Louis Mut. 


Ins. Co., 40 Mo. 19 (wooden shed); 
Schenck v. Mercer County Mut. F. 
Ins. Co., 24° Ni. J.° Li. 447. (adding 
story). (2) The use of naptha 
around a building. Traders’ Ins. Co. 
v. Catlin, 153 Til. 256, 45 NE 255, 
35 LRA 595. (8) The putting in of 
machinery. Roby v. American Cen- 
tral ins. :Co:, Alle NMSt, 935 (atte £20 


N. Y. 510, 24 NE 808]. (4) The ope- 
ration of a railroad within a hundred 
feet of a building. Webber v. East- 


ern R. Co., 2 Metc. (Mass.) 147. (5) 
Nonoccupancy, Cornish v. Farm 
Bldgsa7he Inss Co;, V4 N, oy.) 2955, (6) 


The effect of describing a building 
as a “hotel’’ instead of a “boarding- 


house.” Martin v. Franklin F. Ins. 
COnPaZieN en 1462 
74. ANtna L. Ins. Co. v. Nexsen, 


84 Ind. 347, 43 AmR 91. 

75. Welch v. Franklin Ins. Co., 
23 W. Va. °288. 

76. McLanahan y. Universal Ins. 
Corn ie rete (Ue SHIT, tabs sed. 98% 
Leitch v. Atlantic Mut. Ins. Co., 66 
ING YL 008 

77. Chapman v. Walton, 10 Bing. 
57, 25 HCL 86, 131 Reprint 826. 

78. McLain v. British, ete., Mar. 
Ins: Co., 16 Mise. °336, 38 NYS 77. 

‘79. Milwaukee, etc., R. Co. v. Kel- 
94 U. S. 469; 24 L. .ed. 256° j 
U. S.—Milwaukee, etc., R. Co. 
Vi gene 94 U. S. 469, 24 L. ed. 
25 


Mo.—Sharp v. Niagara F. Ins. Co., 
164 Mo. A. 475, 147 SW 154. 

N. Y.—Jefferson Ins. Co. v. Cotheal, 
7 Wend. 72, 22 AmD 567, 

Oh.—Merchants’, etc., Mut. Ins. Co. 
v. Washington Mut. Ins. Co., 1 Handy 
408, 12 Oh. Dec. (Reprint) 209. 

Okl.—Continental Casualty Co. v. 
Owen, 33 Ok]. 107, 131 P 1084. 

Pa.—Franklin F, Ins. Co. ¥v. Grover, 
100 Pa. 266. 

Tex.—Merchants’ Ins. -Co. v. Dwyer, 
1 Tex. Unrep. Cas. 441. 


81. U. S—Hawes v. New England 
Mut. Mar. Ins. Co., 11 F. Cas. No. 
6,241, 2 Curt. 229. 

Me.—Joyce vy. Maine Ins. Co., 45 
Me. 168, 71 AmD 536. 

Md.—Planters’ Mut. Ins. Co. v. 


Rowland, 66 Md. 236, 7 A 257. 
Mass.—Luce y. Dorchester Mut. F. 
Ins: *Co.,. 105 Mass, 297. 7 AmR 522; 


Lyman vy. State Mut. F. Ins. Co., 14 


Allen 329; Webber v. Eastern R. Co., 


2 Metc. 147. 

Minn.—Morris v. Farmers’ Mut. F. 
Ins. Co., 63 Minn. 420, 65 NW 
655, 

N. Y.—Hobby v. Dana, 17 Barb. 
ig Eo 

{a] The use of naphtha for burn- 
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wood could have been burned in a certain fire; 
the materiality of a particular fact to a marine in- 
surance risk;’® how marine insurance brokers would 
construe a particular letter of instructions under 
given circumstances;"’ that a vessel was a total 
loss;’8 or whether it was negligent to put a steamer 
close to a tall and inflammable building during the 
prevalence of a very strong wind blowing against the 
On the other hand a witness cannot 
state an inference or judgment as to matters which, 
although connected with insurance, are within the 
range of common knowledge and experience,®® such 
as what obviously constitutes an inerease of fire 
risk,*! as leaving a building unoccupied,** inclosing 
a boiler previously detached from the building,’ 
putting up adjacent buildings,** or a change in 
use;°> whether certain suppressed facts were ma- 
terial to the risk;°® or, in life insurance contracts, 
whether a concealment was on a material point.®? 
Even a skilled witness cannot state what an un- 
ambiguous insurance policy means,§* or give testi- 
mony tending to contradict the meaning of such a 


ing off paint, as increasing fire risk, 
is not a subject of expert testimony. 
Rockland First Cong. Church y. Hol- 
yoke Mut. F. Ins. Co., 158 Mass. 475, 
AS 572, 35 AmSR 508, 19 LRA 

{b] This may be shown by evi- 
dence of a customary change of pre- 
miums under given circumstances of 
changed conditions. Planters’ Mut. 
Ins. Co. v. Rowland, 66 Md. 236, 7 
A 257; Luce v. Dorchester Mut. F. 
Ins. Co., 105 Mass. 297, 7 AmR 522; 
Merriam vy. Middlesex Mut. F. Ins. 
Coy, 240 Pick.’ (Mass) < 162.8 32) Amp 
kee Robby v. Dana, 17 Barb. (N. Y.) 


82. Cannell v. Phoenix Ins. Co., 59 
Me. 582; Luce v. Dorchester Mut. F. 
Ins. Co., 105 Mass. 297, 7 AmR 522; 
Mulry v. Mohawk Valley Ins. Co., 5 
Gray (Mass.) 541, 66 AmD. 380; 
Rawls v. American Mut. L. Ins. Co., 
27 N. Y. 282, 84 AmD 280; Kirby v. 


aN cage Ins. \°Co:) (9 Wea, ) @henn, ) 
[a] A person conversant with real 


estate cannot be asked respecting the 
peculiar liability of unoccupied build- 
ings to fire. Cannell vy. Phoenix Ins. 
Co., 59 Me. 582; Mulry v. Mohawk 
Valley Ins. Co., 


5 Gray (Mass.) 541, 
66 AmD 380. g 


83. Jefferson Ins. Co. vy. Cotheal, 
tT Wend. CN. “Y.),.72; 22° AmTD 567. 

84. Franklin F. Ins. Co. v. Gruver, 
100 Pa. 266; Merchants’ Ins. Co. v. 
Dwyer, 1 Tex. Unrep. Cas. 441. 

85. Kircher v. Milwaukee Me- 
chanics’ Mut. Ins. Co., 74 Wis. 470, 
43 NW 487, 5 LRA 779. 

86. Life Ins. Co. v. Fitzgerald, 143 
Ga. 725, 85 SE 913; Hartford Protec- 
tion’ ‘Ins. Co.gv.. Mariner; ? 20 Ohusst- 
452, 59 AmD 684; Campbell v. Rick- 
ards, 5 B. & Ad, 840, 27 ECL 3538, 110 
Reprint 1001; Lindenau v. Desbo- 
rough, 8 B. & C. 586, 15 ECL 290, 108 
Reprint 1160; Durrell v. Bederley, 
Holt Nv’ P. 283,’ 3 “HCL: 118; Quin: v. 
National, AssociCoro dvs 1Clm Cir) 
316 


87. New Era Assoc. v. Mactavish, 
133 Mich. 68, 94 NW 599; Durrell y. 
Bederley, Holt N. P. 283, 3 ECL 
118 


[a] Certain English cases: have 
sanctioned the admission of expert 
testimony on the subject. Rickards 
v. Murdock, 10 B. & C. 527, 21 ECL 
225, 109 Reprint 546; Berthon v. 
Loughman, 2 Stark. 258, 3 ECL 400. 

88. Fuller y. Metropolitan L. Ins. 
Co., 70 Conn. 647, 41 A 4; Fry v. 
Provident Sav. L. Assur. Soc., (Tenn. 
Ch. A.) 38 SW 116. 

89. Home Ins. Co. v. Continental 
Ins. Co., 180 N. Y. 389, 73 NE 65, 105 
AmSR 1772. See generally infra 
§ 1471, 
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[§ 753] 17. Legal Matters.®° 


the case,®* or in any other way.°*? 


may also state the necessity for certain legal 
services 9? or what was the law of ejectment on 
But an attorney 
is not permitted to state what constitutes neg- 
ligence in a given case;*® and the legal effect of 
an abstract of title to lands situated in a foreign 
country cannot be established by the conclusions 
of an attorney practicing therein, but it is for the 


a certain point at a given time.®* 


court to construe the effect of all 


90. See Attorney and Client § 354. 

91. Ottawa Univ. v. Parkinson, 14 
Kan. 159; Farmers’ State Bank v. 
Butler, 101 Nebr. 635, 164 NW 562. _ 

[a] Not an expert.—One so testi- 
fying is not an expert. Ottawa Univ. 
v. Parkinson, 14 Kan. 149. 

92. Ala.—Brown vy. Prude, 97 Ala. 
639, 11 S &38. 

Ky.—Morehead v. Anderson, 125 
Ky. 77, 100 SW 340, 30 KyL 1137. 

Mo.—Brown v. Huffard, 69 Mo. 305. 

Mont.—Morrill v.- Hershfield, 19 
Mont. 245, 47 P 997. 

Or.—Shepherd v. Inman-Poulsen 
“Lumber Co., 86 Or. 652, 168 P 601. 

98. Artz v. Robertson, 50 Ill. A. 
27; Shepherd y. Inman-Poulsen Lum- 
ber Co., 86 Or. 652, 168 P 601. 

94. Armstrong v. Risteau, 5 Md. 
256, 59 AmD 115. 


95. Clussman v. Merkel, 16 N. Y. 
Super. 402. 
96. Tuckor v. Jones, 8 Sask. L. 


387, 25 DomLR 278, 33 WestLR 1, 9 
WestWkly 6238. 

97. Ala.—Fletcher v. Prestwood, 
143 Ala. 174, 38 S 847. 

Mich.—Coburn v. Muskegon Boom- 
ing Co., 72 Mich. 134, 40 NW 198. 

Minn.—Hayward v. Knapp, 23 
Minn. 430. 

N. Y.—Tweedie Trading Co. v. 
Craig, 159 App. Div. 192, 144 NYS 
64 


N. C.—Whitfield v. Rowland Lum- 
ber Co:;,, 152 N, C. 211,67 SE’ .b12; 
Belding v. Archer, 131 N. C. 287, 42 
SE 809. 

Tex.—Wall v. Melton, (Civ. A.) 94 
SW 358. 

Vt.—Newton v. American Car 
Sprinkler Co., 87 Vt. 546, 90 A 583. 

W. Va.—Comstock v, J. R. Droney 
Lumber Co., 69 W. Va. 100, 71 SE 
250. 

[a] The witness may state: (1) 
How much lumber a given number 
of stevedores could load into a 
steamer in a given time. Tweedie 
Trading Co. v. Craig, 159 App. Div. 
192, 144 NYS 64. (2) That certain 
measurements did not form a correct 
basis for calculating the amount of 
timber contained in certain logs. 
Wall v. Melton, (Tex. Civ. A.) 94 SW 
358. (3) The amount of lumber which 
could be sawed from a certain num- 
ber of hemlock trees having certain 
dimensions one foot from the ground. 
Newton v. American Car Sprinkler 
COnuSto Vt. DAG; IO RA: bose! (4h), The 
average cost of sawing and manufac- 
turing lumber. Younce v. Broad 
River Lumber Co., 155 N. C, 239, 71 
SE 329, AnnCas1912C 107. (5) The 
cost of cutting and delivering timber 
in particular localities. Westerman 
Vomchampion —Biber Co:, 162” N. 3: 
294, 78 SE 221, (6) The number 
of logs which could be run in water- 
ways and cut in a sawmill the ca- 
pacity of which was known to the 
witness. Fletcher yv. Prestwood, 148 
Ala. 174, 38 S 847. (7) The quantity 
of timber standing on a tract of land. 
Comstock y. J. R. Droney Lumber 
Co., 69 W. Va, 100, 71 SE 255. - (8) 
The rate of growth of pine trees. 
Whitfield v. Rowland Lumber Co., 152 
N. C. 211, 67 SE 512. (9) Whether a 


An attorney may 
testify to the value of the services rendered by 
another attorney to the latter’s client, from the 
observation furnished by being opposed to him in | 


EVIDENCE 
[§ 754] 18. 
Such a witness 


[§ 755] 19. 


documents, hav- 


raft was moored at a safe place. 
Hayward y. Knapp, 23 Minn. 430. 

98. Chess, etc., Co. v. Gohagan, 105 
SW 890, 32 KyL 372; West v. Mc- 
Donald, 74 Or. 421, 144 P 655; St. 
Jean v. Lippitt Woolen Co., (R. LI.) 
69 A 604. 

[a] Nonuse of machine similar to 
one in question.—The objection to 
a witness testifying as an expert 
with respect to a machine, after stat- 
ing that he had been familiar with 
machinery for forty years, based on 
the ground that he had not used a 
machine similar to the one in ques- 
tion, goes only to the weight of his 
evidence. St. Jean v. Lippitt Woolen 
Co., (R. I.) 69 A 604. 

[b] Well digging.—In an action 
for compensation for drilling a well, 
an expert well digger from another 
state is not disqualified to testify as 
to general matters relating to ma- 
chinery and not dependent upon local 
conditions. West v. McDonald, 74 
Or, 421, 144 .P 655. 

[c] Scientific knowledge on the 
subject is not required to render a 
witness competent to testify that re- 
volving knives in a planing machine 
were blunt and dull. Chess, etce., Co. 
v. Gohagan, 105 SW 8:90, 32 KyL 
372. 

[d] The fact that one has been a 
laborer around a sawmill does not 
qualify him to give an opinion on 
the management and care of machin- 
ery. Burroughs vy. Curtiss Lumber 
Co;, 58 Or. 270, 114 Polos: 

99. Star Brewery Co. v. Hauck, 
222 Ill. 348, 78 NE 827, 113 AmSR 
420 [aff 126 Ill. A. 608]; McRorie v. 
Monroe, 203 N. Y. 426, 96 NE 724, 
AnnCas1913B 94. 

[a] Possibility of in a 
given space may be stated. McRorie 
v. Monroe, 203 N. Y. 426, 96 NE 724, 
AnnCasi1913B 94. 

1. Ind.—Knickerbocker Ice Co. v. 
Gray, 171 Ind. 395, 84 NE 341. 

Mass.—Glass v. Hazen Confection- 
ery Co., 211 Mass. 99, 97 NE 627. 

Mich.—Clemens v. Gem Fibre Pack- 
age Co., 153 Mich. 495, 117 NW 187. 

Minn.—Scarlotta v. Ash, 95 Minn. 
240, 103 NW 1025. 

Mo.—Ridendur v. Wilcox Mines Co., 
164 Mo. A. 576, 147 SW 852. 

N. Y.—Swarts v. R. M. Wilson Mfg. 
Co., 115 App. Div. 739, 100 NYS 1054 
[aff 193 N. Y. 623 mem, 86 NE 1133 
mem]. 

N. C.—House Cold Tire Setter Co. 
ne Whitehurst, 148 N. C. 446, 62 SE 
23. 

Or.—West v. McDonald, 74 Or. 421, 
144 P 655. 

R. I.—St. Jean v. Lippitt Woolen 
Co., 69 A 604. 

8. C.—Wofford vy. Clinton Cotton 
Mills, 72 S. C. 346, 51 SE 918. 

2. Ala.—Alabama Cons. Coal, etc., 
Co. v. Heald, 168 Ala. 626,53 S 162. 

Ark.—T. . Ins. Co. v. Fouke, 
94 Ark. 358, 127 SW 461. 


Mo.—Ridenour v. Wilcox Mines Co., 


164 Mo. A. 576, 147 SW 852. 
N. C.—Tate v. Standard Mirror Co., 
165. N.C. 278, 81.SE 328. 
Wis.—Twentieth Century Co. v. 
Quilling, 136 Wis. 481, 117 NW 1007; 


Vehicles, Machinery, and Appliances. 
who is specially qualified by skill or experience ** 
is competent ta express an inference as to matters 
‘connected with the management and operation of ve- 
hicles,®® machinery,! and other apphances,? as for ex- 
ample, an air receiver at the mouth of a mine,® auto- 
mobiles,* a boiler,® a buzz planer,® a circular saw,’ 
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ing in view the foreign law with respect to them 
as proved by him.°® 


Logging and Lumber. Witnesses 


who are skilled in matters connected with logging 
and lumber may state their inferences with re- 
spect to such matters.%* 


Management and Operation of 
A person 


Zarnik vy. C. Reiss Coal Co., 133 Wis. 
290, 113 NW 752. 


3. Alabama Cons. Coal, etc., Co. 
vy. Heald, 168 Ala. 626, 53 S 162. 

4 U. S.—Bishop vy. Wight, 221 
Fed. 392, 137 CCA 200. 


Ala.—Reaves v. Maybank, 193 Ala. 
614, 69 S 137. 

Ill.—Crandall v. Krause, 165 Ill. 
Awe to: 

Ky.—E. M. F. Co. v. Davis, 146 
Key. 2313142 (SW 394, 

Md.—White Auto. Co, 
L190 Ma 251, 86. Awgo1 7: 

Minn.—Johnson y¥. Quinn, 130 Minn. 
134, 153. NW 267. 

Mo.—Scholl v. Grayson, 147 Mo. A. 


652, 127 SW 415 
Nebr.—Blado y. Draper, 89 Nebr. 
Flinn, "5100 Pa. 


v. Dorsey, 


787, 132 NW 410. 

Pa.—Buchanan vy. 
Super. 145. 

[a] The statement may relate to: 
(1) Existence of defects. E. M. F. 
Co. v.. Davis, 146 Ky. 231, 142 SW 391. 
(2) Whether there was time to do 
anything after a child started across 
the road. Reaves v. Maybank, 193 
Ala. 614, 69 S 187. (38) The distance 
within which it is possible to stop 
when going at different speeds. 
Crandall v. Krause, 165 Ill, A. 15; 
Johnson v. Quinn, 130 Minn. 134, 153 
NW 267; Scholl v. Grayson, 147 Mo. 
A. 652, 127 SW 415; Blado v. Draper, 


89 Nebr. 787, 132 NW 410. 
{b] Where circumstances fully 
described.—In an action for injury 


to an automobile caused by collision 
with another automobile, where the 
two machines were in good working 
condition, and the circumstances of 
the accident are fully described, and 
are of such a nature that men with- 
out special training could understand 
the situation, the inferences of skilled 
witnesses are not admissible. 
eee vy. Flinn, 51 Pa. Super. 

[ec] Question excluded.—A ques- 
tion asked as to. the distance within 
which an automobile could have been 
stopped after its wheels were turned 
toward the curb in a collision with 
another car was properly excluded. 
Bishop v. Wight, 221 Fed. 392, 137 
CCA 200, \ 

[d] Salesman not competent.— 
In an action for damages for breach 
of a warranty in the sale of an auto- 
mobile, testimony by the salesman. 
who admitted he knew practically 
nothing about the mechanical con- 
struction of the car, that it was de- 
fective is not admissible. White 
Auto. Co. v. Dorsey, 119 Md. 251, 
86 A 617. To same effect Blaiack v. 
Blacksher, 11 Ala. A. 545, 66 S &63. 

5. W. ‘TT. Adams.) Mach, Co: |v. 
Turner, 162 Ala. 351, 50 S 808, 1386 
AmSR 28 (whether properlyset up). 

6. Soucier v. ,Odel]i Mfg; Co) 77 
N. H. 118, 88 A 708. 

. See cases infra this note. 

{al The statement may relate to: 
(1) The arrangement on a table look- 
ing to the safety of operators. Lo- 
vell, etc., Tobacco Co. v. Justice, 147 
Ky. 642, 144 SW 1079. (2) Gauges. 
T/Hote v. S. B. Dibble Lumber Co., 


* 203 Mass. 294, 89 NE 532. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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chains,* a clutch coupling on a shaft,? cotton spin- 
ning machinery,’? a coupling device,!! a derrick,12 
a drop for breaking scrap iron,}* an elevator,!+ an 
engine,'> an engine shaft,!® an exhaust fan,!7°\a 
gravel washing machine,!® hoisting machinery,}® 
hooks,*° a ladder,?+ loose pulleys,?? a moving pic- 
ture machine,?* an organ,?* an ox team,?° a pinch 
bar,?® pipes,?7 a pipe-line,?® a ripsaw,?® shifting 
levers,°° a sprinkling machine,?! a sprocket wheel,?? 
a stamping machine,*? a towing hawser,** a traction 
engine,*> tugs,°° a waterworks system,?7 and a wind- 


ing device on a ballast car.*8 
[§ 756] 20. 


purpose for which it was used;*° 


long certain machinery has been used;*+ whether 
certain repairs are necessary;*? what is a proper 
lacing of belts;** the cause of crookedness in belts 


8. Louisville, ete., R. Co. v. Good- 
win, 151 Ky. 144, 151 SW 376 (adjust- 
ment). 

9. Turner v. Tyler Land, etc., Co., 
188 Mo. A. 481, 174 SW 184 [transf 
259 Mo. 15, 167 SW 973] (could have 
been guarded withcut interfering 
with operation of machinery). 

10. Morrisett v. Elizabeth City 
Cotton Mills, 151 N. C. 31, 65 SH 514 
(dangerous to change gearing with 
belt on loose pulley). 

11. Twentieth Century Co. v. 
Quilling, 136 Wis. 481, 117 NW 1007 
(practicability). 3 

12. Allen v. Quercus Lumber Co., 
171 Mo. A. 492, 157 SW 661. 

[a] Necessary qualifications.— 
Witnesses testifying as to the skill 
required in operating an engine and 
derrick need not show that they had 
operated the same kind of an engine 
and machinery, but it must appear 
that they had operated engines and 
appliances so similar that a person 
having knowledge of the one would 
necessarily have knowledge of the 
other. Allen v. Quercus Lumber Co., 
171 Mo. A. 492, 157 SW 661. 

13. Supolski v. Ferguson, etce., 
Fdy. Co., 272 Ill, 82, 111 NE 544 [aff 
193 Ill. A. 79] (could have been in- 
closed or fenced). 

14. Shaughnessy v. Holt, 236 Il. 
485, 86 NE 256. 21 LRANS 826 [rev 
140 Til. A. 572; Reedy v. Cameron, 
163 Mich. 638, 129 NW 27. 

{a] The witness may state the ex- 
perience necessary to qualify for 
operation. Devine v. Boston Store, 
167 Ill. A. 443. 

15. W. T. Adams Mach. Co. v. 
urner, 162 Ala. 351, 50 S 308, 136 
AmSR 28. 

{a] The witness may state 
whether it was necessary to clean 
the engine while steam was on or for 
a servant to place his hand where it 
would be injured if engine started. 
Sloss-Sheffield Steel, etce., Co. v. Reid, 
184 Ala. 647, 64 S 334. 


16. Stockton Iron Works v. Wal- 
terse  LSteiCal-aeAG S873 ;NN237 PY 240 
(whether conditions unusual). 

17. Holliday, etc., Co. v. O’Don- 


nell, 54 Ind. A. 95, 101 NE 642 (pos- 
sibility of attaching without inter- 
ference with use of machine). 

18. Stone, etce., Engineering Corp. 
v. Melovich, 202 Fed. 438, 120 CCA 
544, 

19. Alaska Treadwell Gold Min. 
Co. v. Cheney, 162 Fed. 593, 89 CCA 
851 (danger of using broken sheave 
wheel in mine hoist, and proper way 
to repair such wheel). 

20. See cases infra this note. 

[a] The statement may relate to: 
(1) A hook used in a drilling ma- 
whine. Chicago, etc., R. Co. v. Den- 
ton, (Tex. Civ. A.) 101 SW 452. (2) 
The difference in practical operation 


[22 C.J.—40] 


Manufacturing. A witness who is 
experienced in manufacturing may state his infer- 
ence or judgment as to matters connected there- 
with,*® as for example, whether certain machinery 
was in good repair and reasonably adapted for the 


EVIDENCE 
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and whether there is a defect;** whether there is 
a latent danger in the operation of certain ma- 
chinery;** the cost of manufacturing a commod- 
ity;*® the amount of waste in manufacturing cer- 
tain articles ;*7 the liability of wool waste to ignite 
under certain conditions;*® or the extent of the 
depreciation of a plant.*® 
standards of safety,°° danger,®! or skill, as whether 
a given individual is a competent workman,®? or a 
piece of work is well done;°? and a statement 
whether, when bottles exploded, they flew with such 


The witzfess may apply 


force as to inflict injury to the skin or body has 


been received.®4 


where and how | general.°® 
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between hooks made of different ma- 
terials. Manchester vy. Landry, 199 
Fed. 882, 118 ‘CCA 380. 

21. Missouri, ete., R. Co. v. Hedric, 
(Tex. Civ. A.) 154 SW 633 (necessity 
for spikes at bottom). 

22. McCreery v. Union Roofing, 
ete., Co., 143 Towa 303, 119 NW 738 
(practicability of using). 

23. Miller v. Miloslowsky, 153 
Iowa 135, 133 NW 357. 

24. Estey Organ Co. v. Lehman, 
132. -Wis.. 144, 111 .NW_ 1097, 122 
oe 951, 11 LRANS 254 (mechan- 
ism). 

25. Cohn, etc., Lumber Co. v. Rob- 
bins, 159 Ala. 289, 48 S 853. 

26. Gulf, etc., R. Co. v. Ford, (Tex. 
Civ. A.) 143 SW 943 (defective). 

27. Harris y., Consolidation Coal 
Co., 111 Md. 209, 73 A 805 (whether 
proper testing would disclose defect). 

28. Southwest Pennsylvania Pipe 
Lines v. Rodgers Sand Co., 43 Pa. 
Super. 524 (cause of break). 

29. Yates v. Huntsville Hoop, etce., 
Co., (Ala.) 39 S 647. 

30. Korn v. Pfister, ete., Leather 
Co., 147 Wis. 526, 133 NW 586 (proper 
construction). 

31. Bolen-Darnall Coal Co. v. Wil- 
liams, 7 Ind. T. 648, 104 SW 867 (ca- 
pabilities in keeping down explosive 
dust). 

32. Schweikert v. John R. Davis 
Lumber Co., 145 Wis. 632, 130 NW 
508 (practicability of guarding). 

33. Kaczmarek v. Geuder, etc., Co., 
148 Wis. 46, 134 NW 348, 44 LRANS 
779, AnnCasi1913A 1139 (that an 
operator would unconsciously set the 
machine in motion). 

34. American Towing, etc., Co. v. 
Baker-Whiteley Coal Co., 111 Md. 504, 
75 A 341 (sufficiency). 

85. Underwood v. A. W. Stevens 
Co., 149 Mich. 39, 112 NW 487. 

36. Oakland Barge, etc, Co. v. 
Foster, 257 Cal. 8A) (930 e143)=P) 083 
(whether gasoline tugs generally 
reliable). 

37. Luitweiler Pumping Engine 
Co. v. Ukiah Water, etc., Co., 16 Cal. 
A. 198, 116 P 707, 712 (whether pump 
required). 3 

38. Texas Tract. Co. v. Morrow, 
(Tex. Civ, A.) 145 SW 1069. 

39. Nelson v. Wood, 62 Ala. 175. 

{a] Ability to do actual work not 
necessary.—It is not necessary that 
the expert should be able to do the 
actual work. Thus one who is at the 
head of a manufacturing establish- 
ment and knows how work should be 
done may testify as to it. Nelson v. 
Wood, 62 Ala, 175. 

40. Alabama Connellsville Coal, 
sla Co. v. Pills, 98 Ala. 285, 13 S 
a ey. 

41. Merchants’, etc., Mut. Ins. Co. 
v. Washington Mut. Ins. Co., 1 Handy 
(Oh.) 408, 12 Oh. Dec. (Reprint) 209. 


Mechanics. 
covered by the inference is precisely the one on 
which .the tribunal is to pass,°’ the inference or 


But a person without experience 


in manufacturing cannot state the proper setting 
for machinery,®®> nor can even an experienced wit- 
ness state his judgment as to a matter which is 
within the range of the experience of mankind in 


Although the point 


42. Taylor v. French Lumbering 
Co., 47 Iowa 662, 
43. McGar Vv. National, etc., 


Worsted Mills, 22 R. I. 347, 47 A 1092. 

44 Jewell Belting Co. v. Hamil- 
ton Rubber Mfg. Co., 121 Ill. A. 13. 

45. Morrisett v. Elizabeth City 
Cotton Mills, 151 N. C. 31, 65 SE 514; 
Whitaker y. Campbell, 187 Pa. 113, 
41 A 38. 

46. Younce y. Broad River Lum- 
ber) Co, 155 N.C, 239, 741 SHii329, 
AnnCas 1912C 107. 

47. Garton Toy Co. vy. Buswell 
Lumber, etc., Co., 150 Wis. 341, 136 
NW 147. 

48. Whitney v. Chicago, etc. R. 
Cony 2T Wis. 32. 

49. Stein v. Strathmore Worsted 
Mills, 221 Mass. 86, 108 NE 1029. 

50. Mulholland v. Western Gas 
Constr.,Co., 21 Cal, A., 44, 131, P 210, 
113;  Punkowski v. New Castle 
Leather Co., 20 Del. 544, 57 A 559; 
Robishaw v. Schiller Piano Co., 179 
Ill. A. 162; La Porte Carriage Co. v. 
Sullender, (Ind. A.) 71 NE 922. 

[a] Gas factory.—One who has 
had seven years experience in the 
manufacture of gas, and who has 
made a study of the process by means 
of textbooks, treatises, is competent 
to testify on the subject of what is 
necessary to make a gas factory rea- 
sonably safe for employees. Mul- 
holland v. Western Gas Constr. Co., 
21 AGal BATSA 4 o3 1 P01 Se 

51. O’Brien v. Look, 171 Mass. 36, 
386 NE 458; Peterson vy. Johnson- 
Wentworth Co. 70 Minn. 538, 73 
NW 510. 

{a] Thus one acquainted with a 
certain kind of mechanical work may 
state: (1) Whether the method of do- 
ing it in a particular case was dan- 
gerous. O’Brien vy. Look, 171 Mass. 
36, 50 NE 458. (2) Whether further 
precautions were practicable. Peter- 
son v. Johnson-Wentworth Co., 70 
Minn. 538, 73 NW 510. 

52. Doster v. Brown, 25 Ga. 24, 71 
AmD 153; International, etc., R. Co. 
v. Jackson, 25 Tex. Civ. A. 619, 62 
Sw 91. 

{a] Millwright.—Doster v. Brown, 
25 Ga. 24, 71. AmD 153. 

53. 3B. F. Goodrich Rubber Co. v. 
Sewell Cushion Wheel Co., 196 Mich. 
600, 163 NW 5; Ward vy. Kilpatrick, 
85 N. Y. 418, 39. AmR 674 

54. Ruck y. Milwaukee Brewery 
Co., 144 Wis. 404, 129 NW 414. 

55. Weber Wabon Co. v. Kehl, 40 
Tl. A. 584 [aff 139 Ill. 644, 29 NE 714] 
(kind of floor). 

56. Kauffman v. Maier, 94 Cal. 
269, 29 P 481, 18 LRA 124 (whether 
rough machinery is more dangerous 
than smooth when uncovered). 

57. U. S—Crane Co. v. Columbus 
Constr. Co., 73 Fed. 984, 20 CCA 233 
[app dism 174 U.S. 600, 19 SCt 721, 
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judgment of one possessing special knowledge or 
skill,°§ although he has received only a practical 
training °® on matters of mechanics, may be re- 
ceived where, and only where, the triers of fact 
are not competent to draw the correct inference 


from the facts.°° Among inferences 


43 L. ed. 1102]; Allen v. Blunt, 1 F. 
Cas. No. 216, 3 Story 742; Driskell 
v. Parish, 7 F. Cas. No. 4,088, 5 Mc- 
Lean 64. 

Ky.—Claxton vy. Lexington, etce., R. 
Co., 13 Bush 636. 

Mass.—Burton v. Burton Car 
spredtha Co., 171 Mass. 437, 50 NE 1029. 

N. Y.— Ward Wis Kilpatrick, EI ING OG 
415, 39 AmR 674. 


Vt.—Tillotson v. Ramsay, 51 Vt. 
309. 
58. Ala.—Matthews v. Farrell, 140 


Ala. 298, 37 S 325. 
Ind.—McMillen v. Hall, 59 Ind. A. 
545, 109 NE 424. 
Mich.—Monroe v. Godkin, 111 Mich. 
183, 69 NW 244, 
Medart, 136 


Mo.—Helfenstein v. 
Mo. 595, 36 SW 8638, 37 SW 829, 38 
SW 294; Paul E. Wolff Shirt Co. v. 

96 Mo. A. 307, 70 SW 


Frankenthal, 
378. 

R. IL—St. Jean v. Lippitt Woolen 
Co., 69 A 604; Carr v. American Loco- 
motive Co., 26 R. I. 180, 58 A 678. 

Tex.—Gammel-Statesman Pub. Co. 
v. Monfort, (Civ. A.) 81 SW 1029. 

Va.—Richmond, etc., Electric R. 
Co. v. Rubin, 102 Va. 809, 47 SE 834. 

[a] Qualification must he af- 
firmatively established.—Cook Brew- 
ing Co. v. Ball, 22 Ind. A. 656, 52 NE 
1002 (bicycle gearing); Munroe v. 
Godkin, 111 Mich. 183, 69 NW 244. 

[b] Eamiliarity with the con- 
struction of a machine does not nec- 
essarily qualify a witness to speak 
as to its practical effect. Convery v. 
Conger, 53 N. J. L. 468, 22 A 43, 
549 [rev on other grounds 53 N. J. 
L. 658, 24 A 1002). 

{c] A witness not specially skilled 
cannot be permitted to state an in- 
ference. Healy v. Patterson, 123 
Iowa 738, 98 NW 576 (construction of 
a mecharical appliance); White Auto. 
Co. v. Dorsey, 119 Md. 251, 86 A 
$17 (defects in automobile). 

59. U. S—Camptell v. New York, 
81 Fed. 182. 

Ala.—Huggins v. Southern R. Co., 
148 Ala. 153, 41 S 856; Yates v. 
ele Mag Hoop, etc.; ‘Co.,/ 39°°S 
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Cal.—Luitweiler Pumping Engine 
Co. v. Ekiab Water, etc., Co., 16 Cal. 
A. 198, 116 P 707, 712. 

Del.—Punkowski v. New Castle 
Leather Co., 20 Del. 544, 57 A 559. 

Ind.—La Porte Carriage Co. v. Sul- 


lender, (A.) 71 NE 922. 
Ky.—Louisville Bolt, etc., Co. v. 
Mart, 120 iv 731, 92 SW 951, 29 
KyL 310. 
Me.—Hammond v. Woodman, 41 


Me. 177, 66 AmD 219. 
Mass.—Knight v. Overman Wheel 
Co., 174 Mass. 455, 54 NE 890. 


Mich.—Woods v. Chicago, etc., 
Co., 108 Mich. 396, 66 NW 328. 
Minn.—Scarlotta v. Ash, 95 Minn. 
240, 103 NW 1025. 
Wilcox 


Mo.—Ridenour v. Mines 
Co., 164 Mo. A. 576, 147 SW 852. 

Nebr.—Sioux City, ete., R. Co. v. 
Finlayson, 16 Nebr. 578, 20 NW 860, 
49 AmR 724. 

eo Y.—In re Thompson, 12 NYS 
182. 

N. C.—Hux v. Reflector Co., 173 
IN Can97 1) 91 She bol: 

Okl.—Boston v. Hewitt, 8 Okl. 401, 
58 P 619. 

R. I—Carr v. American Locomo- 
tive Co., 26 R. I. 180, 58 A 678. 

S. C.—Koon v. Southern R. Co., 69 
S. C. 101, 48 SE 86. 

Vt.—Evarts v. Middlebury, 53 Vt. 
626. 38 AmR 707. 

Wis.—Nickels v. Manitowoc Ship- 
building, ete., Co., 153 Wis. 298, 141 
NW 269; Schweikert v. John R. Davis 


EVIDENCE 


rect;°> whether 
which have been | cal*® or safe,*" 


145 Wis. 632, 130 NW 


Among competent witnesses 
are: (1) A blacksmith. Crader v. 
St. Louis, etc., R. Co., 181 Mo. A. 
526,.164 SW 678; Evarts v. Middle- 
bury, 53 Vt. 626, 38 AmR 707. (2) 
A boiler maker. Sioux City, etc., R. 
Co. v. Finlayson, 16 Nebr. 578, 20 NW 
860, 49 AmR 724, (3) A bridge 
foreman. Koon v. Southern R. Co., 
69 S. C. 101, 48 SE 86. (4) <A loco- 
motive engineer. Woods v. Chicago, 
etc., R. Co., 108 Mich. 396, 66 NW 
328. (5) A person familiar with the 
use of emery belts. La Porte Car- 
riage Co. v. Sullender, (Ind. A.) 71 
NE 922. (6) A well borer. In re 
Thompson, 12 NYS 182. (7) A well 
digger. Boston v. Hewitt, 8 Okl. 401, 
58 P 619, (8) The chief and fore- 
man of a city fire department, with 
respect to the saving effected by the 
use of certain improvements in fire 
apparatus. Campbell v. ‘New York, 
81 Fed. 182. 

{b] Talking about a mechanical 
matter with mechanics and machin- 
ists does not make a witness com- 
petent. Wickes v. Swift Electric 
Light Co., 70 Mich. 322, 38 NW 299. 

[c] If the folly of the answers 
shews that a witness is unqualified 
he will be rejected. Turner y. Haar, 
114 Mo. 335, 21 SW 787. 

{d] One not trained or experi- 
enced is not competent to testify as 
to technical matters. Chicago v. 
Greer, 9 Wall. (U. S.) 726, 19 L. ed. 
769 (capacity of fire hose); Bur- 
roughs v. Curtiss Lumber Co., 58 
Or. 270, 114 P 103. 

60. U. S.—wNational WBnameling, 
etc., Co. v. Zirkovics, 251 Fed. 184, 
163 CCA 240; Spokane, etc., R. Co. v. 
U. S., 210 Fed. 243, 127 CCA 61, LRA 
1917A 558; Waterbury Brass Co. v. 
New York Brass Co., 29 
17,256, 3 Fish. Pat. Casz43. 

Ala.—Sloss-Sheffield Steel, etc., Co. 
v. Reid, 184 Ala. 647, 64 S 834, 336 
[cit Cye]. 

Cal.— Kauffman v. Maier, 94 Cal. 
269, 29 P 481, 18 LRA 124. 

Ill—Shaughnessy v. Holt, 236 Ill. 
485, 86 NE 256, 21 LRANS 826. 

Iowa.—Vohs v. A. E. Shorthill Co., 
124 Iowa 471, 100 NW 495. 

Mass.—Meehan v. Holyoke St. R. 
Co.,.186 Mass. 511, 72 NE 61; Flynn 
v. Boston Hlectric Light Co., 171 
Mass. 395, 50 NE 937; Chalmers v. 
Whitmore Mfg. Co., 164 Mass. 532, 
42 NE 98; Connelly v. Hamilton 
Woolen Co., 163 Mass. 156, 39 NE 
787; McGuerty v. Hale, 161 Mass. 51, 
36 NE 682; McMahon v. Tyng, 14 
Allen 1€7. 

Minn.—Freeberg v. St. Paul Plow- 
Works, 48 Minn. 99, 50 NW 1026. 


Lumber Co., 
508. 
[a] 


Nev.— Powell v. Nevada, etc. R. 
Co., 28 Nev. 40, 78 P 978. 
N. Y.—Gitlin’ v. Stone, 126 NYS 


88. 
Vt.—Bemis v. Central Vermont R. 


Co; 68 Vit¥ 686;23eA, 531. 
Wis.—Korn Vv. Pfister, etc., 
Leather Co., 147 Wis. 526, 1383 NW 


586; U. S. Heater Co. v. Jenss, 128 
Wis. 162, 107 NW 293; Cole v. Clarke, 
3 Wis. 3238. 

61. Hunt Bros. Fruit Packing Co. 
v. Cassiday, 53 Fed. 257, 3 CCA 525; 
Overall v. Chicago Motor Car Co., 
183 Ill. A. 276. 

79 


‘62. Blackmore v. Fairbanks, 
Towa 282, 44 NW 548; Street v. 
J. I. Case Threshing Mach. Co., (Tex. 
Civ. A.) 188 SW 725. 

{a] How many horsepower a 
given engine developed may - be 
stated. Blackmore v. Fairbanks, 79 
Towa 282, 44 NW 548; Schuwirth v. 


F. Cas. No. 


abs! x ai 
~ » Y g 
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regarded as receivable are the cost of machinery ;** 
the capacity and power of an engine;*? the con- 
dition,®* and construction °* of a machine or me- 
chanical appliance; whether a drawing of it is cor- 


certain construction is economi- 
or was done as rapidly as practi- 


Thumma, (Tex. Civ. A.) 66 SW 691. 


63. Ala.—Caldwell-Watson Fdy 
etc., Co. v. Watson, 183 Ala. 326, 83 
S 589 


Ark.—F. Kiech Mfgse Cor), we Hop- 
kins, 108 Ark. 578, 158 SW 981; St. 
Louis Southwestern R. Co. v. Pium- 
lee, 78 Ark. 147, 95 SW 442. 

lowa.—Billmeyer v. Queen Mfg. 
Co., 150 Iowa 318, 130 NW 115. 

Ky.—Schweitzer v. Citizens’ Gen. 
Electric Co., 52 SW 830, 21 KyL 608. 

N. Y.—U. S. Casualty Co. v. Ander- 
son Electric Car Co., 171 App. Div. 
543, 157 NYS 710; Egan v. Dry Dock, 
etc., R. Co., 12 App. Div. 556, 42 NYS 
188. 

Tex.—Lind v. Reeves, (Civ. A.) 154 
SW 262. 

{a] That the condition is reason- 
ably good may be stated. Alabama 
Connellsville Coal, etc., Co. v. Pitts, 


98 Ala. 286, 13 S 135 (reasonably 
good). 
[b] Corrosion.—A skilled observer 


may state the probable length of 
time during whieh a corrosion of 
boiler iron must have existed. Egan 
v. Dry Dock, etc., R. Co., 12 App. 
Div. 556, 42 NYS 188. 

64. Iowa.—Sheldon v. Booth, 50 
Iowa 209. 

Ky.—Vollman Buggy Body Co. v. 
Spry, 80 SW 1092, 26 KyL 228. 

Mass.—Smith _ v. Gammino, 225 
Mass. 285, 114 NE 205 

Minn.—Craig v. Benedictine Sisters 
Hospital Assoc., 88 Minn. 535, 93 NW 
6€9; ae een Kennedy, 82 Minn. 142, 

7 


84 NW 5 

Mo.—Kaminski Vv. Tudor Iron 
Works, 167 Mo. 462, 67 SW 221; 
Obermeyer v. F. H. Logeman Chair 
Mig. Co.) 51:20" Mo, TRA 55970 196i RSW 
6738; Huber Mfg. Co. v. Hunter, 99 
Mo. A. 46, 72 SW 484. 

N. Y.—Redhead y. Dunbar, etc., 


Dredging Co., 116 App. Div. 34, 101 


NYS 301; Murtaugh v. New York 
Cent.," ete.,0 Rio'Co., 7 49! Hun =4567°3 
NYS 483. 


Vt.—Comeau vy. Manual, 84 Vt. 501, 
80 A 51. 

{a] The statement may relate to: 
(1) A belt shifter. Thiel v. Ken- 
nedy, 82 Minn. 142, 84 NW 657. (2) 
An elevator. Craig v. Benedictine 
Sisters Hospital Assoc., 88 Minn. 535, 
93 NW 669. (3) An emery wheel. 
Murtaugh v. New York Cent., etc., 
R. Co., 49 Hun 456, 3 NYS 483. (4) 
A gasoline engine. Charter Gas En- 
gine Co. v. Kellam, 79 App. Div. 231, 
79 NYS 1019. (5) A threshing ma- 
chine. Sheldon v. Booth, 50 Iowa 
209. (6) The usual method of con- 
struction. Obermeyer v. F. H. Loe- 
man Chair Mfg. Co., 120 Mo. A. 59, 
ea 673 [aff 229 Mo. 97, 129 SW 

{[b] In the absence of evidence of 
a change the fact that an examina- 
tion was made at a period after the 
important period does not suffice to 
exclude the evidence. Huber Mfg. 


Co. v. Hunter, 99 Mo. A. 46, 72 SW 
484. 
65. 


Rex v. Hadden, 2 C. & P. 184, 
12:sHCL) 517 
66. Campbell v. New York City, 
81 Fed. 182 (fire apparatus). 

67. Ill—Gundlach vy. Schott, 192 
Ill. 509, 61 NE 332, 85 AmSR 348. 

Ky.—Ford v. Providence Coal Co., 
124 Ky. 517, 99 SW 609, 30 KyL 698; 
Vollman Buggy Body Co. v. Spry, 80 
SW 1092, 26 KyL 228. 

Mich.—Beunk v. Valley City Desk 
Co., 128 Mich. 562, 87 NW 793. 

Minn.—Bernier v. St. Paul Gas- 
light Co., 92 Minn. 214, 99 NW 1778; 
Anderson vy. Fielding, 92 Minn. 42, 
99 NW 357, 104 AmSR 665. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cable;** whether operations are properly or negli- 
gently conducted ;*° whether certain work required ex- 
perienced workmen ;’° whether apparatus,’! machin- 
ery,’* materials,’* mechanical devices,’* tools,?> or 
water power,’® are capable of doing 


Mo.—Edwards v. Barber Asphalt 
Pav. ‘Co: 92 Mo.) A..'221: 

Nebr.—Sioux City, etc., R. Co. v. 
Finlayson, 16 Nebr. 578, 20 NW 860, 
49 AmR 724. 

N. Y.—Cramer v. Slade, 66 App. 
Div. 58, 73 NYS 125. 

Pa.—Stremme vy. Dyer, 223 Pa. 7, 
72 A 274. 

R. I.—Carr vy. American Locomo- 
tive Co., 26 R. I. 180, 58 A 678. 

S. C.—Koon v. Southern R. Co., 69 
S. C. 101, 48 SE 86. 

{a] Lhe statement may relate to: 

AY boiler.” Sioux City, “ete, GR. 
Co. v. Finlayson, 16 Nebr. 578, 20 
NW 860, 49 AmR 724. (2) A bolt- 
ing saw. Olmscheid v. Nelson-Ten- 
ney Lumber Co., 66 Minn. 61, 68 NW 
605 (operating without carriage at- 
tachment). (3) A grease tank. 
Fischer v. Edward Heitzberg Pack- 
ing, etc., Co., 77 Mo. A. 108. (4) A 
pile driver and appliances. Koon v. 
Southern R. Co., 69 S. C. 101, 48 SH 
86. (5) A scaffold. Jenks — v. 
Thompson, 83 App. Div. 343, 82 NYS 
A Att dil ou Nae Vom a Ose de ING 126.01). 
(6) A scuttle hole. Benjamin v. 
Metropolitan St. R. Co., 50 Mo. A. 
602. (7) A valve. Beunk v. Valley 
sae Desk Co., 128 Mich. 562, 87 NW 
793. 

68. Stiles v. Neillsville Milling 
Co., 87 Wis. 266, 58 NW 411. 

69. Ala.—Sloss-Sheffield Steel, etc., 
Co. v. Reid, 184 Ala. 647, 64 S 334, 
Boo cit, Gye. 

Mass.—Winston v. Converse Rub- 
ber Shoe Co., 230 Mass. 449, 119 NE 


799. 
Mich.—Alexander v. Mud Lake 
Lumber Co., 153 Mich. 70, 116 NW 


539. 


Minn.—Holt v. Ten Broeck, 134 
Minn. 458, 159 NW 1073, AnnCas 
1918H 256. 

Tex.—Cleburne Hlectric, etc., Co. 
v. McCoy, (Civ. A.) 149 SW 534. 

See also supra § 745. 

70. Wordorski v. Illinois Steel 
Coshel G0 pliieawA.g 390. 

71. Morris v. Williams, 143 Ill. 


A. 140 ‘aff 237 Ill. 254, 86 NE 729]; 
Harvey v. Susquehanna Coal Co., 201. 
Pa. 63, 50 A 770, 88 AmSR 800. 

{a] Mining apparatus.—Harvey v. 
Susquehanna Coal Co., 201 Pa. 63, 50 
A 770, 88 AmSR 800. 

72. Ala.—Alabama Connellsville 
Coal, etc., Co. v. Pitts, 98 Ala. 285, 
13 S 135. 

Ill.— Gundlach v. Schott, 192 Ill. 
509, 61 NE 332, 85 AmSR 348 [aff 
Oo wA. ts 0. 

Ind.—Buckeye Mfg. Co. v. Woolley 
Fdy., etc., Works, 26 Ind. A. 7, 58 
NE 1069. 

Nebr.—Port Huron Mach. Co. v. 
Bragg, 77 Nebr. 357, 109 NW 398. 

N. Y.—Scattergood v. Wood, 79 
N. Y. 268, 35 AmR 515. 

[a] Cotton gin.—Scattergood  v. 
Wood, 79 N. Y. 263, 35 AmR 515. 

{[b] Sawmill—Meiners v. Stein- 
way, 44 N. Y. Super. 369. 

[c] Merits of engine.—A witness 
who testified that he had worked 
around steam threshing machines 
and engines for fourteen years, and 
had operated an engine for six years 
before the purchasing of the engine 
in dispute, was competent to ex- 
press his opinion on the merits of 
such engine. Port Huron Mach. Co 
v. Bragg, 77 Nebr. 357, 109 NW 398. 

73. Daly v. Lee, 167 N. Y. 537, 60 
NE 1109 [aff 39 App. Div. 188, 57 
NYS 298]. 

WA Ste sOUlS,.elCs, wets \OOn WV 
Wright. 57 Ark. 327, 21 SW 476; Ro- 
mona Oolitic Stone Co. v. Shields, 
178 -Ind; 68; 488 ._NE.595; Carr. v. 
American Locomotive Co., 26 R. I. 
180, 58 A 678. sh 

[a]. Derrick. — Romona Oolitic 


EVIDENCE 


certain work, or 


Stone Co. v. Shields, 173 Ind. 68, 88 
NE 595. 

[b] An unskilled observer cannot 
state whether an outlet of a certain 
width under a railway bed is suffi- 


cient. St. Louis, etc., etc Os Epes 

Wright, 57 Ark. 327, 21 SW 476. 
Oe Mg ia Web art, pase Ea Cage INO: 

16,434, 4 Phila. (Pa.) 405; State v. 


Minot, 79 Minn. 118, 81 NW 753. 

[a] Burglary.—Whether tools are 
capable of use in connection with 
burglary may be stated. State v. 
Minot, 79 Minn. 118, 81 NW 753. 

{b] Counterfeiting. — A witness 
skilled in such matters may state 
that a collection of tools, machines, 
implements, and materials found in 
defendant’s possession is’ suitable 
for counterfeiting and, while the 
Separate articles are capable of an 
innocent use, the collection as a 
whole can be used for no other pur- 
pose..- U.S. v. Tarr;°28 7k. Cais: No. 
16,434, 4 Phila. (Pa.) 405. 

76. Detweiler v. Groff, 10 Pa. 376. 

77. .U. S.—Quaker Oats Co. v. 
Grice, 195 Fed. 441, 115 CCA 343; 
Frederick Mfg. Co. v. Devlin, 127 Fed. 
71, 62 CCA 53; Wabash Screen Door 
Co. v. Black, 126 Fed. 721, 61 CCA 
639. 

Ala.—Williamson Iron Co. v. Mc- 
Queen, 144 Ala. 265, 40 S 306; Ala- 
bama Connellsville Coal, etc., Co. v. 
Pitts, 98 Ala. 285, 13 S 1365. 

Cal.—Snyder v. Holt Mfg. Co., 134 
Cal. 324, 66 P 311; Peo. v.. Golds- 
worthy, 130<;Cal.) 600; "625 Piylo74; 
Greenleaf v. Stockton Combined Har- 
vester, etc., Works, 78 Cal. 606, 21 
P 369; Stockton Iron Works  v. 
Walters, 18 Cal. A. 373, 123 P 240. 

Colo.—McGonigle v. Kane, 20 Colo. 
292, 38: P 367. 

Ill.—Beyer v. Peoria, 
Cor, 156 RUS AL aT. 

Ind.—Sievers v. Peters Box, etce., 
Co., 151 Ind. 642, 50 NE 877, 52 NE 
399; Indiana Bituminous Coal Co. v. 
Buffey, 28 Ind. A. 108, 62 NE 279; 
Consolidated Stone Co. v. Williams, 
26 Ind. A. 131, 57 NE 558, 84 AmSR 
278. 

Iowa.—Billmeyer v. Queen Mfg. 
Co., 150 Iowa 318, 130 NW 115; Mc- 
Creery v. Union Roofing, etc., Co., 
143 Iowa 308, 119 NW_ 738; Blunck 
Vit @hicago, ete... 1 Co.,. oL15 NW, 
1013; Stomne v. Hanford Produce Co., 
108 Iowa 1387, 78 NW 841. 

Ky Me. Co. Vv. Davis, 146 
Ky. 231, 142 SW 391. 

Mass.—Lang v. Terry, 163 Mass. 
138, 39 NE 802; Hayward v. Draper, 
3 Allen 551. 

Minn.—Anderson vy. Fielding, 92 
Minn. 42, 99 NW 357, 104 AmSR 665. 

Mo.—Obermeyer v. F. H. Logeman 
Chair Mfg. Co., 229 Mo. 97, 129 SW 
209 [aff 120 Mo. A. 59, 96 SW 673]; 
Skinner v. E. F. Kirwin Ornamental 
Glass Co., 103 Mo. A. 650, 77 SW 
1011. 

Mont.—Coleman v. Perry, 28 Mont. 
TOA 2 P42. 

Nebr.—Port -Huron Mach. Co. v. 
Bragg, 77 Nebr. 357, 109 NW 398. 

N- H.—Little v. Head, etc., Co., 69 
N. H. 494, 43 A 619. 

N. J.—Excelsior Electric Co. v. 
Sweet, —7 N. J. L. 224, 30 A 553 [rev 
on other grounds 59 N. J. L. 441, 
31 A 721]. 

N. Y.—Charter Gas-Engine Co. v. 


etc., Tract. 


Her ern 79 App. Div. 231, 79 NYS 
Nv C.— Jeffords v.  <Albermarle 


Waterworks. 157 N.C. 10, 72 SE 624; 
Household Tire Setter Co. v. White- 
hurst. 148 Ni: GC: 446, 62 SE 523. 

R. I.—Chobanian v..Washburn Wire 
Co., 33 R. T. 289,°80 A 394, AnnCas 
1913D 730. ° 

Tex.—Schuwirth “‘v."‘Thumma, (Civ. 
A.) 66 SW 691; Austin Rapid Tran- 
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adapted to a certain purpose;*? the capability of a 
machine or contrivance for doing work in general 78 
and its relative effectiveness for the purpose as 
compared with another device;*® the probable opera- 
tion of a mechanical device under given condi- 


sit. R. Co. v.Groethe, (Civ. Al) 31 
SW. 197. 

Vt.—-James v. Hodsden, 47 Vt. 127. 

W. \Va.—Kelley-Springfield Road 
Roller Co. v. Coffman, 69 W. Va. 635, 
72 SE 749; Delmar Oil Co. v. Bart- 
lett, 62 W. Va. 700, 59 SE 634. 

{a] The statement may relate to: 
(1) A bundle carrier system. By- 
ara v. Palace Clothing House Co., 85 
Minn. 363, 88 NW 998 (of approved 
character). (2) A derrick. Con- 
solidated Stone Co. v. Williams, 26 
Ind. A. 131, 57 NE 558, 84 AmSR 
278; Lang v. Terry, 163 Mass. 138, 
39 NE 802; Bemis v. Central Ver- 
mont R. Co., 58 Vt. 636, 3 A 531. (8) 
An elevator. McGonigle v. Kane, 20 
Colo. 292, 38 P 367; Union Show Case 
Co. v. Blindauer, 75 Ill. A. 358 [aff 
175 Ill. 325, 51 NE 709]; Sievers v. 
Peters Box, etc.,, Co.,. 151) Indis6425 
50 NE 877, 52 NE 399; Stomne v. 
Hanford Produce Co., 108 Iowa 187, 
78 NW 841 (elevator cables). (4) 
A latch needle. James v. Hodsden, 
4Uo Nit. © 127. 9b) =A “mangre. Cole 
man wv. Perry. 28 Wont. elawiic. reo. 
(6). A nut and bolt. Snyder v. Holt 
Mie CO. 3d a @alt 43045566 Pa eia 
(sufficiently). (7) A pulley. Indi- 
ana_ Bituminous Coal Co. v. Buffey; 
28 Ind. A. 108, 62 NE 279. 

[b] “Perfect condition’ may bo 
stated. Schuwirth v. Thumma, Chex. 
Civ.) AS). 66 Swe 694. 

78. Cal.—Cakland Barge, etc., Co. 
Vv: ‘Foster, 25 Call’ Al*193°- 143°" pi'g'3) 

Mass.—Roberts v. Vroom, 212 
Mass. 168, 98 NE 687. 

N. J.—Read v. Barker, 30 N. J. Li 
3.(8 [atts 32-N-  taa Tet. 

N. Y.—Garwood v. New York Cent.,. 
etes Re Cot! 457 Eun *128- 

__ wex:—Street iv. \J. I. Case !Thresh= 
ing Mach. Co., (Civ. A.) 188 SW 725. 

{a] Gristmill—Read vy. Barker, 30 
Needs dis1s) fattroe Ne Ue nay ile 

[b] The united acquiescence of 
millwrights in the accuracy of “Lef- 
fel’s tables,” giving the grinding 
capacity of specified water power, 
may be treated as the common knowl- 
edge of millwrights and their com- 
putations made on the basis of those 
tables are competent evidence. Gar- 
wood v. New York Cent., etc., R. Co., 
45 Hun (N. Y.) 128. 

79. U. S.—kKansas City Southern 
R. Co. v. Rogers, 203 Fed. 462, 121 
CCA 586. 

Ky.—Claxton v. Lexington, etc., R. 
Co., 13 Bush 636. 

Mich.—Hall v. Murdock, 114 Mich. 
oon 72 NW 150. 


. Y¥.—Scattergood v. Wood, 79 
(N. ¥. 263,°35 AmR 515, 
N. C.—Hux v. Reflector Co., 173 
Nee. SiG ol Sha OO le 


“To determine this question, spe- 
cial knowledge was necessary, and 
this could be best acquired by ex- 
perience in the use of that and other 
machines ,made for a like purpose. 
Indeed it is doubtful whether any 
other person could answer it. The 
invention or a machine made under 
it could be described, and its ope- 
ration, as it affected the quantity 
and quality of the substances with 
which it was fed, stated to the 
referee; and all this was done, but 
it was also proper to take the opin- 
ion of competent persons, as to its 
practical working, and its compara- 
tive value. ... he question raised 
by the warranty could hardly be 
answered except by the direct opin- 
ion of those, who possessing this 
superior knowledge and experience 
had seen the machines in operation, 
or knew. the merits of machines con- - 
structed under the plaintiff’s patent, 
and ,others then in use.’ Scatter- 
good v: Wood, 79 N. Y. 2638, 266, 35 
AmR 6515. 
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tions ;8° whether a certain device is safe *! or prop- 
erly constructed ;®? the cause of certain results ;%* 
what is required in order to attain a given re- 
sult;8* whether certain repairs are necessary ;°° 
what repairs ®° or work ®7 will cost; 
fective work by machinery ;*® the reason for an ac- 
cident ;®° the condition of a structure ;°° what caused 
a break in a machine,®? and whether it was recent ;°? 
the strength of materials;°* whether a person is 


[a] Tho statement may relate to: 
(1) A cotton gin. Scattergood v. 
Wood, 79 N. Y. 268, 35 AmR 515. (2) 
A safety device for elevators. Hall 
v. Murdock, 114 Mich. 233, 72 NW 
150. 

[b] Spring needle versus latch 
needle.—A witness has been per- 
mitted to say that in his opinion the 
spring needle could not displace the 
latch needle, his qualifications being 
shown not from any knowledge of 
the former but from an exhibition 
of the latter. James v. Hodsden, 
AU Nite hie 

80. U. S.—Manchester v. Landry, 
199 Fed. 882, 118 CCA 330. 

Ill.— Shaughnessy v. Holt, 140 Ill. 
A. 572 [rev on other grounds 236 Ill. 
485, 86 NE 256, 21 LRANS 826]. 

Mo.—Ellis v. Metropolitan St. R. 
Co., 234 Mo. 657, 1388 SW 23. . 

N. Y.—Fearon v. New York L. Ins. 
Co., 162 App. Div. 560, 147 NYS 644; 
Starer v. Stern, 1€0 App. Div. 393, 
91 NYS £21; Koster v. Noonan, 8 
Daly 231. 

Vt.—Evarts v. Middlebury, 53 Vt. 
626, 38 AmR 707. . 

North Wisconsin 
659, 110 NW 


Wis.—Odegard v. 
Lumber Co., 130 Wis. 
809; Ruck v. Milwaukee Brewery Co., 
114 Wis. 404, 129 NW 414; Maitland 
vy. Gilbert Paper Co., 97 Wis. 476, 72 
NW 1124, 65 AmSR 187. 


81. U. S.—Wabash Screen Door 
Co. v. Black, 126 Fed. 721, 61 CCA 
639. 


Ala.—Burnwell Coal Co. v. Setzer, 
191 Ala. 398, 67 S 604; Southern Coal, 
etc., Co. v. Swinney, 149 Ala. 405, 
42 S 808. 

Colo.—McGonigle v. Kane, 20 Colo. 
292, 38 P 367. f 

Tll].—Union Show Case Co. y. Blin- 
dauer, 175 Ill. 325, 61 NE 709 [aff 
75 Ill. A. 358]; Devine v. Union El. R. 
Co., 201 Ill. A. 492. 

Kan.—Wells v. Swift, 90 Kan. 168, 
133. P 732; King v. King, 79 Kan. 
584, 587, 100 P 503 [cit Cyc]. 

Ky.—Warren v. Jeunesse, 122 SW 
862. 

Mich.—Hall v. Murdock, 114 Mich. 
233, 72 NW 150. , 

Minn.—Anderson v. Fielding, 92 
Minn. 42, 99 NW 357, 104 AmSR 665. 

R. I—Carr v. American Locomo- 
tive Co., 26 R. I. 180, 58 A 678. 

S. C.—Koon v. Southern R. Co., 69 
S.C. 101, 48 SE 86. 

[a] The statement may relate to: 

A block and hook supporting 
a staging. Anderson v. Fielding, 92 
Minn. 42, 99 NW 357, 104 AmSR 665. 
(2) An elevator. McGonigle_ v. 
Kane, 20 Colo. 292, 38 P 367; Union 
Show Case Co. v. Blindauer, 175 Ill. 
$25, 51 NE 709 [aff 75 Ill. A. 3587; 
Hall v. Murdock, 114 Mich. 233, 72 
NW 150. (3) A pulley. Wabash 
Screen Door Co. v. Black, 126 Fed. 
Gtk 61 OCA, 6389s Ca)e An Saws laa 
v. Fletcher, 104 Mich. 295, 62 NW 


Cal.—Bowen vy. Sierra Lumber 
or Cal Ave sia, 84° 2 1010" 

Colo.—Denver Cons. Electric Co. 
v. Walters, 39 Colo. 301, 89 P 815. 

Tll.—Pfeifer v. Eastern Metal 
Works, 258 Ill. 427, 101 NE 548 [aff 
169 Ill. A. 613]. 

Iowa.—Kinsey v. Norman Mfg. Co., 
154 Iowa 705, 185 NW 394. 

Mo.—Obermeyer v. F. H. Logeman 
‘Chair Mfg. Co., 120 Mo. A. 59, 96 
SW 673; Skinner v..E. F. Kerwin 
Ornamental Glass Co., 103 Mo. A. 


EVIDENCE 


the cause of de- | through the 


650, 77 SW 1011. 

N. Y.—Scandell v. Columbia Constr. 
Co., 50 App. Div. 512, 64 NYS 232. 

Wis.—Korn y. Pfister, etc., Leather 
Go.,. 147 ) (Wis: 526, 5133 5 NW, 9586; 
Hocking vy. Windsor Spring Co., 131 
Wis. 532, 111 NW 685; Odegard v. 
North Wisconsin Lumber Co., 130 
Wis. 659, 110 NW 809. 

{9] Dlustration.—An expert may 
testify, in response to a hypothetical 
question embodying facts that a new 
chisel broke and that after the break 
the broken ends showed a surface 
that was glassy, scaly, or smooth in 
appearance, that the forging work 
on the chisel had not been properly 
done. Pfeifer v. Eastern Metal 
Works, 258 Ill. 427, 101 NE 548 [aff 
16 Oe etl. At Ga aL: 

83. U. S.—McClaren v. United 
Shoe Co., 166 Fed. 714, 92 CCA 386. 

Ill.—-Pfeifer v. Eastern Metal 
Works, 258 Til. 427, 101 NE 548; Mc- 
Cabe v. Swift, 143 Ill. A. 404. 

Ilowa.—Brownfield v. Chicago, etc., 
R.. Co., 107 Iowa 254, 77 NW 1038. 

Ky.—Franklin v. Com., 105 Ky. 237, 
48 SW 986, 20 KyL 1137. 

Mass.—-Rivers v. Richards, 213 
Mass. 515, 100 NE 745; Sprague v. 
General Electric Co., 213 Mass. 375, 
100 NE 628; Hand v. Brookline, 126 
Mass. 324. 

Mich.—Beunk v. Valley City Desk 
Co., 128 Mich. 562, 87 NW 793, 

Minn.—Holt v. Ten Broeck, 134 
Minn. 458, 159 NW 1078, AnnCas 
1918E 256. 

N. Y.—Scott v. Nauss Bros. Co., 
141 App. Div. 255, 126 NYS 17. 


Wash.—Patrick v. Smith, 75 Wash. | 


407,'416, 184 P 1076, 48 LRANS 740 
[eit Cye]. 

[a] The statement may relate to: 
(1) The breaking of a derrick 
boom. Roberts v. Vroom, 212 Mass. 
168, 98 NE 687. (2) The collapse 
of a building. Quigley v. H. W. 
Johns Mfg. Co.,. 26 App. Div. 434, 50 
NYS 98. (8) Excessive steam pres- 
sure. Beunk v. Valley City Desk Co., 
128 Mich. 562, 87 NW _ 793. (4) 
Whether breakages might be due to 
the inexpedient use of castings in- 
stead of forgings and not to inherent 
defects in the materials used. Fred- 
erick Mfg. Co. v. Devlin, 127 Fed. 
71, "62 CCA 53. 

84. Sloss-Sheffield Steel, etc., Co. 
v. Hutchinson, 144 Ala. 221, 40 S 
114; McCall’s Ferry Power Co. v. 
Price, 108 Md. 96, 69 A 832; Smith 
v. Gammino, 225 Mass. 285, 114 NE 
205; In re Thompson, 12 NYS 182. 

[a]. The statement may relate to: 
(1) Reaching water by boring. In 
rey. Thompsons 2. NYSweis2e (2) 
Whether it was “possible to jerk that 
bucket up except throygh the instru- 
mentality of the engine.”’ McCali’s 
Ferry Power Co. v. Price, 108 , Md. 
96, 109, 69 A 832. (3) Oiling ma- 
chinery,. Sloss-Sheffield Steel, etc., 
Co. v. Hutchinson, 144 Ala. 221, 226, 
40 S 114 (“There was no error in 
permittine the defendant to testify 
that he had to oil all those parts 
where he was oiling. It was not a 
mere conclusion of the witness, but 
was a narrative of a part of his 
duties, and as he had charge of the 
engine he was certainly competent 
to testify and give his opinion as 
to whether or not certain parts of 
the machine needed oiling’’). 

85. Cooke v. England, 27 Md. 14, 
92 AmD 618 (new bolting cloth). 
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competent or skillful;®* whether a piece of work is 
well done;®® what the specifications of a patent 
cover;°® whether two patented mechanical contri- 
vances are identical in principle’ or differ only 
use 
whether an invention is useful,®® and what its ad- 
vantages are;! how long certain operations would 
take;? what certain effects indicate;* the limits of 
skill or observation; whether an experiment i8 


of mechanical equivalents;%* 


86. Peabody v. Lynch, 184 Ill. A. 
78; Mullan v. Belbin, 130 Md. 313, 
100 A 384; Wickes v. Swift Electric 
i 70 Mich. 322, 38 NW 299. 
Repairs to furniture. 
American Pav., ete., Co. v. Davis, 127 
Md. 477, 96 A 623, 

{[b] An automobile repair man, 
who supervised repairs, may testify 
as to what would be the reasonable 
cost of repairs of an automobile. 
Peabody v. Lynch, 184 Ill. A. 78. 

87. Hredonia Gas Co. v. Bailey, 
77 Kan. 296, 94 P 258 (digging gas 
wells). 

88. Chandler v. Tompson, 30 Fed. 
38; Cochrell v. Langley Mfg. Co., 5 
Ga. A. 317, 63 SE 244; Tufts v. Ver- 
kuyl, 124 Mich. 242, 82 NW 891. 

[a] Sawmill.—Chandler v. Thomp- 
son, 30 Fed. 38. * 

[b] Soda-water fountain.—Tufts 
eae 124 Mich. 242, 82 NW 

89. Neidlinger v. Yoost, 99 Fed. 
240, 39 CCA 494; Webster Mfg. Co. 
v. Mulvanny, 168 Ill. 311, 48 NE 
168; Duntley v. Inman, 42 Or. 334, 70 
P 529, 59 LRA 785. 

90. New York, etc., R. Co. v. Hliis, 
13 Oh. Cir. Ct. 704, 6 Oh. Cir.’ Dec. 
304 (bridge). 

91. Camp Point Mfg. Co. vy. Bel- 
foun Ta SN aye 


92. Woods vy. Chicago, etc., R. Co., 
108 Mich. £96, 66 NW 328. 
93. Louisville, ete, R. Co. v 


Berkey, 136 Ind. 181, 35 NE 3; Fra- 
ternal Constr. Co. v. Jackson Fdy. 
etc., Co., 89 SW 265, 28 KyL 383; Do- 
ao v. Booth, 200 Mass. 522, 86 NE 

94, Crane Co. v. Columbus Constr. 
Co., 73 Fed. 984, 20 CCA 233 fapp 
dism_ 174 U. S. 600, 19 SCt 721, 43 
L. ed. 1102]; Ward vy. Kilpatrick, 8&5 
ees a pt pre Postal Tel. 

0. v. Coote, Ox. Civ. A. 
Say oe. Civ AL) ST 

95. Ward v. Kilpatrick, 85 N. Y. 
413, 39 AmR 674. 

96. Burton vy. Burton Car Stock 
Co., 171 Mass. 437, 50 NH 1029; Me- 
Caslin Mach. Co. v. McCaslin, 90 Hun 
388, 35 NYS 746. 

97. Driskell v. Parish, 7 F. Cas. 
No. 4088, 5 McLean 64; Tillotson v. 
Ramsay, 51 Vt. 309. 

98, Allen v. Blunt, 1 F. Cas. No. 
216, 3 Story 742; Morris v. Barrett, 
17 F. Cas. No. 9,827, 1 Bond 254. 

99. Page v. Ferry, 18 F. Cas. No. 
10,662, 1 Fish. Pat. Cas. 298. 

1. Burton v. Burton Stock-Car 
Co., 171 Mass. 437, 50 NE 1029. 

2. Emerson v. Lowell Gas Light 
Co., 3 Allen (Mass.) 410 (digging 
through frozen ground). 

3. Miller v. Miloslowsky, 153 Iowa 
135, 1833 NW 357; Holt v. Ten Broeck, 
134 Minn. 458, 159 NW 1073, AnnCas 
1918E 256; Scott v. Nauss Rros. Co., 
141 App. Div. 255;-126 NYS.17; In- 
ternational, etc., R. Co. v. Mills, 34 
Tex...Civ., Ay 12%; -78) SWw—11. 

[al The statement may relate to: 
(1) The effect of a pile driver with a 
light blow driving piles a consider- 
able distance at the final strokes. 
Pursley v. Edge Moor Bridge Works. 
56 App. Div. 71, 67 NYS 719 [aff 168 
N. Y. 589 mem, 60 NE 1119 mem]. 
(2) The jerking of an angle cock in 
an air hose. International, etc., R. 
Co. v. Mills, 34 Tex. Civ. A. 127, 78 
SW 11. 

4 St. Louis, etc, R. Co. v. Farr, 
56 Fed. 994, 6 CCA 211; Pacheco v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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fair;> whether certain acts were possible® or 
proper;’ whether the person operating a mechani- 
eal device had control over an assistant;8 whether 
it was practicable to guard certain machinery or 
mechanical devices;? what would be the dangers, 
if any, attending the use of particular machinery 1 
in a particular way,'! and whether such danger 
could be removed or modified 12 by adopting or in- 
stalling particular contrivances or safeguards.1? 
Whether a danger is obvious to an experienced per- 
son may be stated,!* but it is otherwise as to 
whether such danger would be obvious to an ordi- 


Judson Mfg. Co., 113 Cal. 541, 45 P 
833; Ouillette v. Overman Wheel Co., 
162 Mass. 305, 38 N# 511. 

[a] Discovering defect.—Whether 
a given defect could have been dis- 
covered by inspection may be stated. 
St. Louis, etc., R. Co. v. Farr, 56 Fed. 
994, 6 CCA 211 (weld in a car axle). 


5. Chicago v.’ Greer, 9 Wall. 
(U. S.) 726, 19 L. ed. 769, 
6 Warfield v. Morgan, 86 Kan. 


524, 121 P 489; Maryland, etc., R. Co.’ 


v. Brown, 109 Md. 304, 71 A 1005; 
Underfeed Stoker Co. v. Detroit Salt 
Co., 185 Mich. 431, 97 NW 959. 

7% U. S—Kansas City Southern 
R. Co. v. Rogers, 208 Fed. 462, 121 
CCA 586. 
apes rMeCabe v. Swift, 143 TL A. 


Ky.—Fraternal Constr. Co. v. Jack- 
son Fdy., etc., Co., 89 SW 265, 28 
KyL 383. 

Mich.—Underwood v. A. Ww. 
Stevens Co., 149 Mich. 39, 112 NW 
487. 

N. Y.—Kumberger v. Congress 
Spring Co., 158 N. Y. 339, 53 NE 3; 
Fuller Co. v. Pennsylvania R. Co., 
61 Misc. 599, 113 NYS 1001. 

Okl.— Burk v. Hobart Mill, etc., Co., 
48 Okl. 470, 150 P 458. 

Pa.—Campbell v. Wells Bros. Co., 
256 Pa. 446, 100 A 1050. 

Wis.—Zarkin v. C. Reiss Coal Co., 
133 Wis. 290, 118 NW 752. 

8. Forbes v. Davidson, 147 Ala. 
702, 41 S 312 (saw). 

9, Warfield v. Morgan, 86 Kan. 
‘524, 121 P 489; Dix v. Union Ice Co., 
16 N. J. L. 178, 68 A 1101; Krawiecki 
v. Kieckhefer Box Co., 151 Wis. 176, 
138 NW 710. 

[a] Belt in box factory.—Kra- 
wiecki v. Kieckhefer Box Co., 151 
Wis. 176, 138 NW 710. 

{b] Wat.—In an action by a ser- 
vant for injuries caused by falling 
into a hot water vat in an ice plant, 
evidence by a person who had worked 
in the plant and was familiar with 
. its workings that there would be no 
difficulty in having a flap door over 
the vat was properly admitted. Dix 
v. Union Ice Co., 76 N. J. L. 178, 68 
A 1101. 

10. U. S.—American Car, etc., Co. 
v. Thornton, 183 Féd. 114, 105 CCA 
33; New York Biscuit Co. vy. Rouss, 
74 Fed. 608. 

Del.—Punkowski v. New Castle 
Leather Co., 20 Del. 544, 57 A 559. 

Ky.—Vollman Buggy -Body Co. v. 
Spry, 80 SW 1092, 26 KyL 228. 

Minn.—Greer v. Great Northern R. 
Co., 115 Minn. 218, 132 NW 6. 

Mo.—Helfenstein v. Medart, 136 
Mo. 595, 36 SW 863, 37 SW 829, 38 
SW 294. ; 

N. C.—Tate v. Standard Mirror Co., 
165 N. C. 273, 81 SH 328. 


Tex.—Gammel-Statesman Pub. Co. 
v. Monfort, (Civ. A.) 81 SW 1029. 

Wis.—Innes v. Milwaukee, 103 Wis. 
582. 79 NW 783. 

fa] The statement may relate to: 
(1) Revolving grindstones. Helfen- 
stein v. Medart, 136 Mo. 595, 36 SW 
863, 37 SW 829, 38 SW 294. (2) Re- 
volving shafting: Pullman’s Palace- 
-Car Co. v. Harkins, 55 Fed. 932, 5 
CCA 326. 

[fb] The conclusion of an inex- 
-perienced witness that there was no 
-danger in operating the machine was 
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inadmissible. American Car, etc., Co. 
yr; Thornton, 183 Fed. 114, 105 CCA 


11. Ala.—Huggins v. Southern R. 
Co., 148 Ala. 153, 41 S 856. 

Ill.—Keefe v. Armour, 171 Ill. A. 
573 [rev on other grounds 258 Ill. 
28, 101 NE 252, AnnCas1914B 188]. 

Mass.—O’Brien vy. Look, 171 Mass. 
36; 50 NE 458. 

N. Y.—Swarts v. R. M. Wilson Mfg. 
Co., 115 App. Div. 739, 100 NYS 1054 
{aff 193 N. Y. 628 mem, 86 NE 1133 
mem]. 

S. C.—Wofford v. Clinton Cotton 
Mills, 72 S. C. 346, 51 SE 918. 

12. Ala.—Sloss-Sheffield Steel, etc., 
Co. v. Reid, 184 Ala. 647, 64 S 334, 
336 [cit Cyc]. 

Kan.—King v. King, 79 Kan. 584, 
587, 100 P 503 [cit Cyc]. 

Minn.—Carlin y. Kennedy, 97 Minn. 
141, 106 NW 340. 

N. C.—Britt v. Carolina Northern 
R. Co., 148 N. C. 37, 61 SH 601; Horne 
v. Consolidated R. Light, etc., Co., 144 
N. C. 375, 67 SE 19. 

Wis.—Korn v. Pfister, etc., Leather 
Co., 147 Wis. 526, 188 NW 5386. 

13. La Porte Carriage Co. v. Sul- 
lender, (Ind. A.) 71 NE $22; Sawyer 
v. J. M. Arnold Shoe Co., 90 Me. 369, 
38 A 333; Lang vy. Terry, 163 Mass. 
138, 39 NE 802; Peterson v. John- 
son-Wentworth Co., 70 Minn. 538, 73 
NW 510. 

14. Blumenthal vy. Craig, 81 Fed. 
320, 26 CCA 427; Gammel-Statesman 
Pub COn va MOntorty s( hex. PCiy, VA3) 
81 SW 1029; Innes v. Milwaukee, 103 
Wis. 582, 79 NW 783 


15. Gilbert v. Guild, 144 Mass. 601, 
12 NE 368. 
16. State v. Davis, 55 S. C. 339, 33 


SE 449; James v. Hodsden, 47 Vt. 127. 
17. Ala.—Heningburg v. State, 153 
Ala. 18, 45 S 246. 
Cal.—Priestley v. Stafford, 30 Cal. 
Anaad, LoS) iy eUCo. 


Tll.—Devine v. Chicago City R. Co., 
195 Ill. A. 304; Wilson v. Chicago 
Gity27RCo:) nil4 4 Elle A604, 

Iowa.—O’Grady v. Cadwallader, 183 
Iowa 178, 166 NW 755. 


La.—Chandler v. Barrett, 21 La. 
Ann. 58, 99 AmD 701. 
Me.—Powers v. Mitchell, 77 Me. 


361. 

Md.—Baltimore United R., etc., Co. 
v. Crain, 123 Md. 332, 91 A 405. 

Mo.—State v. McLaughlin, 149 Mo. 
19, 50 SW 315. 

Mont.—Pelican vy. New York Mut. 
lL. Ins. Co...44 Mont, 277, 119 P 778. 

N. H.—Perkins v. Concord R. Co., 
44 N. H. 223. 

N. ¥.—Young vy. Johnson, 123 N. Y. 


226, 25 NE 363. 
Oh.—Clark v. State, 12 Oh. 483, 40 
AmD 481. 


Tex.—Kansas City, ete., R. Co. v. 
Finke, (Civ. A.) 190 SW 1143. 

Wash.—Mitchell v. Tacoma R., etc., 
Co., 13 Wash. 560, 43 P 528. 

Wis.—Reed v. Madison, 85 Wis. 
667, 56 NW 182. 

N. B.—Brownell v. Black, 31 N. B. 
594, 

{a] A watch-ticking test to deter- 
mine plaintiff’s hearing is admissible. 
eon v. Chicago City R. Co., 144 Ill. 
A. 5 

[b] A mere doubt of a medical 
observer as to incapacity to form a 
deliberate design is not competent. 
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nary and unskilled observer.?5 

A skilled observer should state the facts on which 
he bases his inference so far as they are capable 
of detailed statement.1¢ 

[§ 758] 22. Medical, Surgical, or Physiologi- 
cal Matters—a. In General. 
knowledge, a wide range is necessarily allowed in 
the reception of the inferences of observers and the 
judgments of experts.17 A person skilled in matters 
of medicine or physiology '® may state his’ infer- 
ence or judgment with respect to the physical con- 
dition of another person,!® and what certain ob- 


In the field of medical 


Sanchez y. Peo., 22 N. Y. 147. 

18. Ala.—Maryland Casualty Co. 
v. McCallum, 75 S 902. 

Ark.—Nixon y. Fulkerson, 128 Ark. 
172, 193 SW 500. 

Ill.— Vischer v. Northwestern El. 
Re Con 171. Tk vAs b44) Fatt 266 Ane, 
572, 100 NE 270]; Chicago City R. 
Co. v. Lowitz, 119 Ill. A. 360 [aff 218 
Ill. 24, 75 NE 755]. 

Kan.—George v. Shannon, 92 Kan. 
801, 142 P 967, AnnCasi916B 338. 

Ky.—-Louisville, ete., R. Co. v. Op- 
penheimer, 104 SW 720, 31 KyL 1141. 

Md.—Baltimore, ete, R. Co. v. 
Moon, 118 Md. 380, &4 A 536; An- 
napolis Gas, etc., Co. v. Fredericks, 
109 Md. 595, 72 A 534; United R., etc., 
Co. v. Corbin, 109 Md. 442, 450, 72 
A 606 [cit Cyc]. 

Mass.—Ducharme y. Holyoke St. 
R. Co., 203 Mass. 384, 89 NE 561; 
Sullivan v. Boston El. R. Co., 185 
Mass. 602, 71 NH 90. 

Mich.—Lockard v. Van Alstyne, 
155 Mich. 507, 120 NW 1. 

Mo.—De Maet v. Fidelity Storage, 
etc., Co., 231 Mo. 615, 132 SW 732; 
Longan v. Weltmer, 180 Mo. 322, 79 
SW 655, 103 AmSR 573, 64 LRA 969. 

Mont.—Domitrovich vy. Stone, etc., 
Engineering Corp., 44 Mont. 7, 118 
P 760. 

N. Y.—Roberts v. 58 
Newey Olas 

N. C.—Moore v. General Acc., etc., 
Assur.” Corp. 173 N. C, 532,) 92 SE 
862; Ferebee v. Norfolk Southern R. 
Co., 167 N. C. 290, 83 SE 360. 


Johnson, 


Oh.—Clark v. State, 12 Oh. 483, 
491, 40 AmD 481. 
Okl1.—Ft. Smith, etc; RCo. vy. 


Hutchinson, 175 P 922, 
Tex.—Wilson v. State, 41 Téx. 320. 
Wis.—Sullivan v. Minneapolis, etc., 

RK. Co.,, 167 Wiss i5i8; L167) -Niwesets: 

Bucher v. Wisconsin Cent. R. Co., 139 

Wis. 597, 120 NW 518. 

“Medical testimony is of too much 
importance to be disregarded. When 
delivered with caution, and without 
bias in favor of either party, or in 
aid of some speculation and favorite 
theory, it becomes a salutary means 
of preventing even intelligent juries 
from following a popular prejudice, 
and deciding a cause on inconsistent 
and unsound principles. But it 
should be given with great care and 
received with the utmost caution, 
and, like the opinions of neighbors 
and acquaintances, should be re- 
garded as of little weight if not well 
sustained by reasons and facts that 
admit of no misconstructions, and 
supported by authority of acknowl- 
edged credit.” Clark v. State, supra. 

fa] An unskilled observer cannot 
state the sex of a person from an ex- 

amination of the skeleton. Wilson v. 

State, 41 Tex. 320. 

Qualifications of witness see infra 


§ 765. 
19. Ala.—Western Union Tel. Co. 
v., Rowell, 153 Ala. 295, 45 S 73; 


Southern R. Co. v. Hobbs, 151 Ala. 
335, 43 S 844. 

Ark.—Kansas City Southern R. Co. 
v. Cobb, 118 Ark. 569, 178 SW 383; 
Kansas City Southern R. Co- v. Mil- 
ler, 117 Ark. 396, 175 SW 1164. 

D. C.—wWashington, ete., R. Co. v. 
Fincham, 40 App, 412; Thompson vy. 
U. S., 30 App. 352, 12 AnnCas 1004. 

Ill.—Chatsworth v. Rowe, 166 Ill. 
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served conditions indicate;2° as to the existence of 
a disease *1 or injury ;7? or as to the character of an 


114, 46 NE 763; Pickens v. Kankakee, 
200 Ill. A. 547; Shearer v. Aurora, 
ete, R.:Co., 200 Ill. A. 225; Larsen 
Ve Ward Corby -Co., £08" li SAR» 11097; 
Powers v. Chicago City R. Co., 185 
Ill. A. 158; Hobson v. St. Louis, etc., 
R. Co., 180 Ill. A. 84; Dooley v. Chi- 
cavo City “Rie'Co:, 1166 Mls As 3h2:; 
Wilson v. Chicago City R. Co., 144 
Ill. A, 604; O’Shaugnnessy vy. Chi- 
cago City R. Co., 144 Ill. A. 174; Chi- 
cago v. McNally, 128 Ill. A. 375 [aff 
227 Til, 14, 81 NE 23]. 

Ind.—Indianapolis Southern R. Co. 
Vo, Ducker, (51 Und, Al .480, 938) INE 
431; Indianapolis, etc., Rapid Tran- 
sit Co. v. Reeder, 37 Ind. A. 262, 76 
NE 816. 

Iowa.—Altig v. Altig, 187 lowa 420, 
114 NW 1056. 

Kan.—Sillix vy. Armour, 
103, 160 P 1021 [mod reh 99 Kan, 426, 
IGA EY PHT 

Ky.—Stearns Coal, etc., Co. v. Wil- 
liams, 177 Ky. 698, 198 SW 54; Lex- 


ingkon R. Co. v. Woodward, 118 SW 
65. 

Me.—State v. Smith, 32 Me. 369, 
54 AmD 578. 

Md.—Filetcher v. Dixon, 107 Md. 
420, 68 A 875. 

Mass.—Burt y. Burt, 168 Mass. 204, 
46 NE 622. 


Mich.—Matthews v. Lamberton, 198 
Mich. 746, 165 NW 748; Miller v. 
Michigan Cent. R. Co., 167 Mich. 21, 
132 NW 4838; Marshall v. Saginaw 
Valley Tract. Co., 157 Mich. 541, 122 
NW 181. 

Minn.—Fulmore y. St. Paul City R. 
Co., 72 Minn. 448, 75 NW 589. 

Mo.—Michaels v. Harvey, (A.) 179 
SW 735; Torreyson v. St. Louis United 
R. Co., 164 Mo. A. 366, 145 SW 106; 
Detrich y. Metropolitan St. R. Co., 
125 Mo. A. 608, 102 SW 1044. 

Nebr.—Albrecht v. Morris, 91 Nebr. 
442, ae NW 48. 


N. M.—tTerr. v. Pierce, 16.N. M. 10, 
eae FS BOA: 
Y.—Cowley v. Peo., 21 Hun 415, 


8 AbbNCas it Cafe 83 N.Y. 464]. 
C.—Cooper v. Seaboard Air Line 
R. bone 163 N. C. 150, 79 SE 418. 
Or.—Crosby v. Portland R. Co, 53 
Or. 496, 100 P 300, 101 P 204. 
Tex.—Kansas City, etc., R. Co. v. 
Durrett, (Civ. A.) 187 SW 427; St. 
Louis, etce., R. Co. v. Kiser, (Civ. A.) 
136 SW 852; Gulf, etc., R. Co. v. Wil- 
liams, (Civ. A.) 186 SW 527. 
Vt.—Lewis v. Crane, 78 Vt. 
62 A 60. 
Va.—Washington-Virginia R. Co. v. 
Bouknight, 113 Va. 696, 75 SE 1032, 
AnnCas1913E 546. 


216, 


Wash.—Birkel v. Chandler, 26 
Wash. 241, 66 P 406. 
Wis.—Nelson v. Chicago, etc. R. 


Co., 
[a] 
(1) 


130 Wis. 214, 109 NW 933. 

The statement may relate to: 
“Apparent inability to use’ a 
hip. Chicago City R. Co. v. Lowitz, 
119 Ill. A. 360 [aff 218 Ill. 24, 75 NE 
755]. (2) Beirg under the influence 
of morphine. Burt v. Burt, 168 Mass. 
204, 46 NE 622. (8) The extent of 
injuries. Fulmore vy. St. Paul City 
R. Co., 72 Minn. 448, 75 NW 589. (4) 
Painfulness or impossibility of sex- 
ual intercourse. Norton y. Clark, 253 
Ill. 557, 97 NE 1079. (5) Pregnancy. 
State v. Smith, 32 Me. 369, 54 AmD 
578. (6) Senile impotency. Terri- 
tory v. Pierce, 16 N. M. 10, 113 P 
591. (7) The sense of hearing. Chi- 
cago, etc., R. Co. v. Isom, (Ark.) 203 
SW 271 (previous hearing is im- 
paired); Matthews v. Lamberton, 198 
Mich. 746, 165 NW 748 (whether per- 
son is deaf). (8) Soundness. Thomp- 
son v. Bertrand, 23 Ark. 730; Tatum 
v. Mohr, 21 Ark. 349. (9) Stiffness 
of an ankle. Lewis v. Crane, 78 Vt. 
216, 62 A 60. (10) Tenderness over 
the spine, just above the hips, also 
between the shoulders and in the re- 
gion of the neck, and that patient 
was very feeble, depressed, had rapid 


99 Kan. 


EVIDENCE 
injury.?? 


pulse, and was quite irritable and 
easily disturbed, and complained ex- 
cessively. Chicago v. McNally, 227 
Til. 14, 81 NE 23 [aff 128 Til. Al 375]. 

[b] Admission of uncertainty.— 
Evidence of plaintiff's attending phy- 
sician as to his diagnosis was admis- 


sible, although the witness stated on 
cross-examination that it was a 
guess. Lewkowitz v. St. Louis 
United R. Co., 178 Mo. A. 629, 161 
SW. 588. 

20. Ala.—Rohn v. State, 186 Ala. 
5, 65 S 42. i 


Ill.—Norton v. Clark, 253 Ill. 557, 
97 NE 1079; O’Shaugnnessy v. Chi- 
cago iGity MIRA Co, d44 “Tlie CAL ahi: 
Chicago City R. Co. v. Lowitz, 119 
Ill. A. 360 [aff 218 Ill. 24, 75 NE 765]. 

Iowa.—Scott v. The Homesteaders, 
149 Iowa 451, 129 NW 310. 

Mass.—Com. v. Lynes, 142 Mass. 
577, 8 NE 408, 56 AmR 709. 

Mich.—Graves v. Battle Creek, 95 
Mich. 266, 54 NW 757, 35 AmSR 561, 
19 LRA 641. 

Mo.—Jerome v. St. Louis United R. 
Co., 155 Mo. A. 202, 1384 SW 107. 

Nebr.—McKennan vy. Omaha, etc., 
St. R. Co., 97 Nebr. 281, 149 NW 826. 

S. C.—State v. Merriman, 34 S. C. 
U6; b2) Si) 7619: 

[a] The witness may 
whether conditions indicate: (1) Fre- 
quent sexual intercourse. Com. v 
Lynes, 142 Mass. 577, 8 NE 408, 56 
AmR 709. (2) That a body had been 
moved. State v. Merriman, 34 S. C. 
16, 12. ,SE. 619; 

[b] The age of a hernia may be 
stated by one who operated on the 
person suffering therefrom. Rowden 


state 


v. Travelers Protective Assoc. of 
America, 201 Ill. A. 295. 
[c] Handwriting.—That shaky 


handwriting indicates an impairment 
of mental and physical faculties may 
be stated by a witness who is skilled 
in matters relating to insanity, al- 
though he is not skilled in matters 
relating to handwriting. Raymond 
v. Flint, 225 Mass. 521, 114 NE 811. 

[dj] Consistency. — The witness 
may state whether lameness is or is 
not consistent with certain other 
facts. Graves v. Battle Creek, 95 
Mich. 266, 54 NW 757, 35 AmSR 561, 
19 LRA 641. 

21. Chicago, etc., R. Co. v. Mar- 
tin, 112 Ill. 16, 1 NE 111; Hopson vy. 
Union Tract, Co., 101 Kan. 499, 167 
P 1059; Sykes y. Portland, 193 Mich. 
86, 159 NW 3825; Bach vy. Brooklyn, 


etc., R. Co. 109 App. Div. 654, 96 
NYS 321. 
[a] Whether a sickness is feigned 


may be stated by a physician. Chi- 
cago, ete. "R. Co. iv.) Martin, 22° 211; 
16. To same effect Hopson y. Union 
Tract. Co., 101 Kan. 499, 167 P 1059. 

[b] The presence of an element 
of deception and dissimulation in the 
ailments of hysterical patients may 
be stated. Sykes v. Portland, 193 
Mich. 86, 159 NW 325. 

22.. U. S.—Chicago R. Co. v. 
Kramer, 234 Fed. 245, 148 CCA 147. 
g Si So lat aS eee v. Edmondson, 77 

Ill.—Schmidt v. Chicago City R. 
Co., 239 Tll. 494, 88 NE 275 [aff 144 
Til. A. 512]. 

Ind.—Chicago, ete., R. Co. vy. Bid- 
dinger, 63 Ind. A. 30, 113 NE 1027. 

Okl.—Muskogee Electric Tract. Co. 
v. Bryant, 56 Okl. 75, 155. P’ 879: 

Tex.—Missouri, etc., R. Co. v. Dal- 
ton, 56 Tex. Civ. A. 82, 120 SW 240. 

Wis.—Charron Vv. Northwestern 
Fuel Co., 143 Wis. 4387, 128 NW 75. 

[a] The possibility of simulation 
may be stated. Schmidt vy. Chicago 
City R. Co. 1239 Tl. 494, 88 NE 275 
[aff 144 Tll. A. 512]. 

23. Williams v. State, 147 Ala. 10, 
41 S 992; St. Louis Southwestern R. 
Co. v. Rea, (Tex. Civ. A.) 84 SW 428; 
Galveston; ‘ete. ) Ri Co. wa Barrish: 
(Tex. Civ. A.) 43 SW 536. 


[§ 758 


A physician may state his diagnosis of 
a disease,?4 as of bodily,?®> mental,?* or nervous * 


24. Ala.—McLean v. State, 16 Ala. 
672. 

Ark.—Thompson vy. Bertrand, 23 
Ark, 730. 

D. C.—Arcade Co. v. Boxwell, 41 
App. 213. 

111.—Chicago, ores R. Co. v. John- 
son, 128 Ill. A. 20 


lowa.—Worez v. Des Moines City 
R. Co., 175 Iowa 1, 156 NW 867. 
-Me.—Boies y. McAllister, 12 Me. 
308. 
fle 4h pes v. White, 11 Humphr. 

[a] Delirium tremens.—Connecti- 
cut Mut. L. Ins. Co. v. Ellis, 89 I. 
516. 

[b] Liver trouble.—Reininghaus 
v. Merchants’ L. Assoc., 116 Iowa 
364, 89 NW 1113. 

{c] An ordinary observer cannot 
state opinions requiring special 
knowledge, such as: (1) The effects 
of pregnancy. Boies v. McAllister, 


12 Me. 308. (2) The disease with 
which a person is afflicted. McLean 
v. State, 16 Ala. 672 (fits); Thomp- 


son y. Bertrand, 23 Ark. 730. 

25. Fla.—Atlantic Coast Line R. 
Co. v. Dees, 56 Fla. 127, 48 S 28. 

Ill—Dunham y. Chicago City R. 
Co., 178 Ill. A. 186. 

Ind.—Louisville, etc., R. Co. v. Fal- 
vey, 104 Ind. 409, 3- NE 389, 4 NE 
908; Indianapolis, ete., Rapid Transit 
ae v. Reeder, 37 Ind. A. 262, 76 NE 

Iowa.—Ingwersen y. Carr, 180 Iowa 


988, 164 NW 217; Worez v. Des 
Moines City R. Co., 175 Iowa 1, 156 
NW _ 867. 

Mich.—Sterling v. Detroit, 134 


Mich. 22, 95 NW 986; Haines v. Lake 


Shore, etc., R. Co., 129 Mich. 475, 
89 NW 349; Holman y. Union St. 
R. Co., 114 Mich. 208, 72 NW 202. 


Minn.—Johnson y. Northern Pac. 
R. Co., 47 Minn. 430, 50 NW 478. 

Mo.—Squires v. Chillicothe, 89 Mo. 
226, 1 SW 238; Holden v. Missouri 
R. Co., 108 Mo. A. 665, 84 SW 133; 
Riley v. Sparks, 52 Mo. A. 572. 

N. Y¥.—Mahar v. New York Cent., 
etc., R. Co., 20 App. Div. 161, 46 NYS 
847 [aff 162 N. Y. 633 mem, 57 NE. 
1106 mem]; Griffith v. Utica, etc., R. 
Con te NYS 692 [aff 137 N. Y. 566 
mem, 33 NE 339 mem]; German v. 
Suburban Rapid-Transit Co., 13 NYS 
897 [aff 128 N. Y. 681 mem, 29 NE 
149 mem]; Murray y. Brooklyn City 
R. Co., 7 NYS 900. 


Tenn.—Mississippi, ete. R. Co. v. 
Ayres, 16 Lea 725. 
Tex.—Missouri, ete, R. Co. v. 


Wright, 19 Tex. Civ. A. 47, 47 SW 56: 
Austin, ete. R. Co. v. McElmurry, 
(Civ. A.) 33. SW 249; Sabine, etc., R. 
ay v. Ewing, 7 Tex. Civ. A. 8, 26 SW 

Wash.—Pencil v. Home Ins. Co., 3 
Wash. 485, 28 P 1031. 

Wis.—Collins  y. Janesville, 111 
Wis. 348, 87 NW 241, 1087. 

{a] The statement may relate to: 
(1) Fracture of a bone. Goshen v. 
England, 119 Ind. 368, 21 NE 977, 5. 
LRA 253; Miller v. Dumon, 24 Wash. 
648, 64 P 804. (2) A Strain. Collins 
v. Janesville, 111 Wis. 348, 87 NW 
241, 1087; Crites v. New Richmond, 
98 Wis. 55, 73 NW 322 (severe). 

[b] General conclusions, not of a 
scientific nature, may he rejected, 
even when the witness is a skilled 
observer. Thus, in an action for per- 
sonal injuries, it was held not to be 
error to strike out replies of a phy- 
sician, testifying for plaintiff, con- 
taining statements that plaintiff was 
a “physical as well as mental wreck,” 
that “he is in that condition of health 
in which there is . - no enjoyment 
of life,’ and that “there is evidence 
of constant pain, plenty of it,’’ as be- 
ing general conclusions: Sterling Vv. 
Detroit, 134 Mich. 22, 95 NW 986. 

26. See infra § 759, 


27. Western Union Tel. Co. v. 


For later cases, developments and changes in the law gee cumulative Annotations, same title, page and note number, 


‘nois Cent. R. Co, v. Sutton, 
<ete., 


(Clark v. Chicago R. Co., 
°358; Czerniak v. Chicago, 161 Ill. A. 


symptoms; the occurrence of a change;?® the stage | proper,?? necessary,?4 
of development of a disease ;?° the proper treatment sie 
to be administered,®° and the probable effect of a 
lack thereof ;*+ or whether certain treatment was 


Rowell, 166 Ala. 651, 51 S 880; Chi- 
cago City R. Co. v. Casey, 139 Ill. A. 
655 [aff 237 Ill. 140, 86 NE 606]; 
Haines v. Lake Shore, etc., R. Co., 
129 Mich. 475, 89 NW 349; Kennedy 
v. Upshaw, 66 Tex. 442, 1 SW 308. 
28. Bomgardner v. Andrews, 55 
Iowa 638, 8 NW 481. 
_29. Rowden v. Travelers Protec- 
tive Assoc., 201 Ill. A: 295; Paty v. 
Martin, 15 La. Ann. 620; Lush vy. Mc- 
Daniel, 35 N. C. 485, 57 AmD 566. 


30. Mass.—Com. v. Porn, 195 
Mass, 448, 81 NE 305. 
Mich.—Rogers v. Kee, 171 Mich. 


551, 137 NW 260. 

Mo.—Longan yv. Weltmer, 180 Mo. 
322, 79 SW 655, 103 AmSR 65738, 64 
LRA 9€9, 

N. H.—Challis v. Lake, 71 N. H. 
90, 51 A 260. 

Oh.—Hier v. Stites, 91 Oh. St. 127, 
110 NE 252. 

Tex.—Missouri, ete, R. Co. v. 
oor: 57 Tex. Civ. A. 395, 122 SW 


[a] Treatment of injured finger.— 
aur vy. Stites, 91 Oh. St. 127, 110 NE 
31. Missouri, Jete a Rs iCox riv: 
Graves, 57 Tex. Civ. A. 395, 122 SW 


32. Ala.—Carpenter v. Walker, 170 
aa 659, 54 S 60, AnnCasi912D 
6: 


Cal.—Priestley vy. Stafford, 30 Cal. 
Pat D2d;) LOS a ck Ge 

Ind.—Bishop v. Spining, 38 Ind. 
143; Longfellow v. Vernon, 57 Ind. 
A. 611, 105 NE 178. 

Iowa.—Baker v. Langan, 165 Iowa 
346, 145 NW 513; Broadhead  v. 
Wiltse, 35 Iowa 429. 

Kan.—Hoskinson _ v. 
Kan. 568, 148 P 640. 

Ky.—Barrett v. Brand, 

740, 201 SW 331. 

Mich.—Spaulding v. Bliss, 83 Mich. 
311, 47 NW 210; Mayo v. Wright, 63 
Mich. 32, 29 NW 832. : 

Pa,—Olmsted v. Gere, 100 Pa. 127. 

Vt.—Willard vy. Norcross, 81 Vt. 
293, 69 A 942. 

Wash.—Taylor v. Kidd, 72 Wash. 
18, 129 P 406. : 


Smyser, 95 
179° Ky. 


Wis.—Allen vy. Voje, 114 Wis, 1, 
89 NW 924. 

N. B.—Brownell v. Black, 31 N. B. 
594. 

33. Reed v. Madison, 85 Wis. 667, 
56 NW 182. 

34. Eleven Gross Packages  v. 


U. S., 233 Fed. 71, 147 CCA 141; Baker 
vy. Langan, 165 Iowa 346, 145 NW 
513; Allen v. Voje, 114 Wis. 1, 89 
NW 924. 

35. Ala.—BEmpire L. Ins. C® v. 
Gee, 178 Ala. 492, 60 S 90; Louis- 
ville, etc., R. Co. v. Stewart, 128 Ala. 
313, 29 S 562. 

Ark.—Missouri, etc., R. Co. v. Col- 
lins, 106 Ark. 353, 153 SW 607. 

D. C.—Thompson-Starrett Co. v. 
‘Warren, 38 App. 310. 

Ga.—Hast ‘Tennessee, etc., R. Co. 
vy. Smith, 94 Ga. 580, 20 SE 127. 


Ill.—Fellows-Kimbrough v. Chi- 


.cago .City R. Co., 272 Ill. 71, 111 NE 


499 [rev 190 Ill. A. 17]; Wheeler v. 
Chicago, etc, R.. Co., 267 Ill. 306, 
MOS NE SsOiehan lSe2. Tile WAL Eo) 
Sehmidt v. Chicago City R. Co., 239 
Tll. 494, 88 NE 275 [aff 144 Ill. A: 


.512]; Chicago vy. Didier, 227 Ill. 571, 


81 NE 698; Chicago City R. Co. v. 
Shreve, 226 Ill. 530, 80 NE aoe) qt: 
438, 92 AmD 81; Johnson v. Chicago, 
RCo, coz Pri, JA. 369; swarsen 
v. Ward Corby Co., 198 Ill. A. 109; 
192°C" “A; 


360. 
Ind.—Ohio, ete., R. Co. v. Heaton, 


137 Ind. 1, 35 NE 687; Chicago, etc., 
‘R. Co. v. Spilker, 134 Ind. 380, 33 NE 


230, 34 NE 218; Louisville, ete, R. 


EVIDENCE 


usage. °# 
juries,*> and is 


Co. v. Snyder, 117 Ind. 435, 20 NE 
284, 19 AmSR 60, 3 LRA 434; Louis- 
ville, etc., R. Co. v. Falvey, 104 Ind. 
409, 3 NE 3889, 4 NE 908. 
lowa.—Vohs y. Shorthill, 130 Iowa 
538, 107 NW 417; Erickson v. Bar- 
ber, 83 Iowa 367, 49 NW 838; Arm- 
strong v. Ackley, 71 Iowa 76, 32 NW 
ete;, 


180. 

Kan.—Atchison, RaeCon WwW. 
Frazier, 27 Kan. 463. 

Ky.—Georgetown v. Groff, 136 Ky. 
662, 124 SW 888. 

Md.—Baltimore United R., etc, 
Co. v. Crain, 123: Md. 332, 91 A 405. 

Mass.—Ducharme v. Holyoke St. R. 
Co., 203 Mass. 384, 89 NE 561. 

Mich.—Miller v. Michigan Cent. R. 
Co., 167 Mich. 21, 132 NW 483; Lang- 
worthy v. Green Tp., 88 Mich. 207, 
50 NW 130. 

Mo.—Barr v. Kansas City, 121 Mo. 
22, 25 SW £62; Brown v. Springfield 
Tract. Co. 141 Mo. A. 382,; 125° SW 
236; Stobile v. McMahon, 
SW 652; Torreyson y. St. 
United R. Co., 164 Mo. A. 366, 145 
SW 106; Kirchof vy. St. Louis United 
R. Co., 155 Mo. A. 70, 1385 SW 98; 
Jerome v. St. Louis United R: Co., 
155 Mo. A. 202, 134 SW 107; Witty 
v. Springfield Tract. Co., 153 Mo. A. 
429, 184 SW 82. 

Nebr.—South Omaha y. Sutliffe, 72 
Nebr. 746, 101 NW 997. 

N. Y.—Wilson v. American Bridge 
Co., 74 App. Div. 596, 77 NYS 820; 
Knoll v. Third Ave. R. Co., 46 App. 
Div.{527, 162° WYS) 1.6. Gaff 168 Ne vi 
592 mem, 60 NE 1113 mem]; Macer 
v. Third Ave. R. Co., 47 N. Y. Super. 
461; Kehoe v. International R. Co., 
56 Misc. 138, 106 NYS 196; Gage v. 
S. Mills Ely Co., 132 NYS 953. 

N. C.—Ferebee v. Norfolk Southern 
R. Co., 167 N. C. 290, 838 SE 360. 

Or.—Crosby v. Portland R. Co., 53 
Or. 496, 100 P 300, 101 P 204. _ 

Pa.—Reading City Pass. R. Co. v. 
Eckert, 2 Pa. Cas. 31, 4 A 530. 

Tex.—Texas, etc., R. Co. v. Ayres, 
83 Tex. 268, 18 SW 684; Gulf, etc., R. 
Co. v. Williams, (Civ. A.) 136 SW 
527; Sabine, etc., R. Co. v. Ewing, 7 
Tex. Civ. A. 8, 26 SW 688. 

Wis.—Abbot v. Dwinnell, 74 Wis. 
514, 48 NW 496; Quaife v. Chicago, 
ete., R. Co., 48 Wis. 513, 4 NW 658, 
33 AmR -821. 

[a] The statement may relate to: 
(1) Capacity for childbearing. Pull- 
man Co. v. Hoyle, (Tex. Civ. A.) 115 
SW 315. (2) The condition of a per- 
son’s kidneys. Missouri, ete., R. Co. 
v. Collins, 106 Ark. 353, 153 SW 607 
(all right .as far as witness could 
tell). (3) Effect of broken vertebra 
on physical and mental condition. 
Ridge v. Norfolk Southern R. Co., 
167 N. C. 510, 83 SE 762, LRA1917BH 
215. (4): Effect on general health. 
Crosby v. Portland R. Co., 53 Or. 
496, 100 P 300, 101 P 204. (5) Effect 
on the mind of the patient. United 
R., etc., Co. v. Corbin, 109 Md. 442, 
72 A 606. (6) Impairment of vision. 
Ducharme v. Holyoke St. R. Co., 203 
Mass. 384, 89 NE 561. (7) Insanity 
resulting from a blow. Travelers’ 
Ins. Co. v. Bingham, 105 SW 894, 
32 KyL 233. (8) Involuntary con- 
traction of the muscles and increase 
in rate of pulse when pressure ap- 
plied to spine. Schmidt v. Chicago 
City R. Co., 239 Il. 494, 88 NE 275 
{aff 144 Ill. A. 512). (9) Nervous 
condition. Arkansas Southwestern 
R. Co. v. Wingfield, 94 Ark. 75, 126 
SW 76 (tendency of railway accident 
to upset nervous system); Fuhry v. 
Chicago City R. Co., 239 Ill. 548, 88 
NE 221; Thompson-Starrett Co. v. 
Warren, 38 App. (D. C.) 310 (result- 
ing from hernia); Galveston, etc., R. 
Co. v. Stoy, 44 Tex. Civ. A. 448, 99 
SW 135. (10) Numbness of fingers. 
O'Shaugnnessy v. Chicago City R. 


of given conditions *¢ 
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or sanctioned by medical 


The witness may state the effect of in- 


also permitted to state the effect 
or occurrences,** on the 


Co., 144 Ill. A. 174. (11) Predispo- 
sition to second dislocation on slight 
cause resulting from dislocation of 
shoulder. Donnelly v. Chicago City 
R. Co., 235 Ill. 35, 85 NE 233 [aft 
136 Tl; A. 204] (12) Susceptibility , 
of a burned leg to infection, blood 
poisoning, or erysipelas. Texas, etc., 
R. Co. v. Rasmussen, (Tex. Civ, SAS) 
181 SW 212. (13) Traumatic neu- 
rosis resulting from injury. Torrey- 
son v. St. Louis United R. Co., 164 
Mo. A. 366, 145 SW 106; Torreyson 
v. St. Louis United R. Co., 144 Mo. 
A. 626, 129 SW 409. (14) Tubercular 
condition. Gray v. Chicago, ete. R. 
Co., 153 Wis. 637, 142 NW 505. (15) 
Whether the brain is affected. Chi- 
cago, etc., R. Co, v. Harton, 40 Tex. 
Civ. A. 235, 88 SW 857. 

[b] Possible effects may be 
stated, as that: (1) An injury might 
have caused irregular heart beat. 
Missouri, etc., R. Co. v. Webb, (Tex. 
Civ. A.) 178 SW 728. (2) A certain 
kind of accident might cause serious 
injury to the pelvic organs. Gulf, 
etc.,, R. Co. v. Abbott, (Tex (Ciys Al) 
146-SW 1078. 

[c] *%t is not a valid objection 
that the inference is stated as a 
conclusion. Loutsville, ete., R. Co. v. 
Stewart, 128 Ala. 313, 29 S 562. 

{[d] Form of statement.—The wit- 
ness may state the degree of impair- 
ment of physical ability in any way 
that he can, as that, if he were ex- 
amining the party for a pension, he 
would allow him one quarter. Mul- 
draugh’s,. Hill, ete... Durnps (Co, 
Maupin, 79 Ky. 101. 
pg da probabilities 

763. 

36. Ala.—Central of Georgia R. 
Co. v. Gross, 192 Ala. 354, 68 S 291. 

Ill.—Chicago vy. McNally, 227 Ill. 
14, 81 NE 23. 

Iowa.—Ingebretsen v. Minneapolis, 
ete., R. Co., 155 NW 327. 

Mo.—Holden vy. Missouri R. Co., 
108 Mo. A. 665, 84 SW 133. ‘ 

N. Y-—Mahar v. New York Cent., 
etc... Rs :Coenl62iiNa yy. Ose" of NE 
1116. 


S. D.—Thompson y. Reed, 29 S. D. 
85, 185 NW 679. 

Tex.—Cohen vy. (Civ. 
A.) 189 SW 59. 

[a] The statement may relate to: 
(1) Effect of loss of teeth on the 
stomach. Thompson vy. Reed, 29 
S) D, 85, 135 NW 679. (2) Effect 
of sewer gas on the human sys- 
tem. Sloss vy. Brockman, 171 Ill. 
A. 465. (3) Possible effect on health 
of breathing noxious odors. Fox v. 
Joliet, 150 Ill. A. 491. (4) Whether 
a condition would produce _ pain. 
Western Union Tel. Co. v. Stubbs, 43 
Tex. Civ. A. 132, 94 SW 1083. (5) 
Whether insanity could have resulted 
from a depression in the _ head. 
Deiner v. Sutermeister, 266 Mo. 505, 
178 SW. 757. , 

37. Ill.—Wheeler v. Chicago, etc., 
R. Co. 267 Ill. 306, 108 NE 330, 
Stadler v. Chicago City R. Co., 159 
Ill. A. 617. ba 

Ky.—Georgetown vy. Groff, 136 Ky. 
662, 124 SW 888; Illinois L. ins: Co; 
v. De Lang, 124 Ky. 569, 99 SW 616, 
30 KyL 753. 

tis ae Benjamin v. Holyoke St. 
R. Co., 160 Mass. 3, 35 NE 95, 39 
AmSR 446. : 

Mich —Marshall v. Saginaw Valley 
Tract. Co., 157 Mich. 541, 122 NW 
131. 

Minn.—Hylaman vy. Midland Ins. 
Co., 136 Minn. 132, 161 NW 385. 

N. J.—In re Vanauken, 10 N. J. 
Eq. 186. 

N. Y.—Marion v. B. G. Constr. Co., 
216 N. Y. 178, 110 NE 444. 

N 


see infra 


Rittimann, 


. C—Barrow v. Philadelphia L. 
Ins. Co., 169 N. C. 572, 86 SE 497; 
Ridge v. Norfolk Southern R. Co., 
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body,°® mind,®® or nervous system *° of the person 
affected, or the extent and character of the disa- 
Whether certain con- 
duct is consistent with having received certain in- 
juries,*? and whether a given operation was neces- 


bility resulting therefrom.*! 


167 N. C. 510, 83. SE 762, LRA1917E 
215. 
Tex.—Kansas City, etc., R. Co. v. 


Durrett, (Civ. A.) 187 SW 427; St. 
Louis, etc., R. Co. v. Kiser, (Civ. A.) 
136 SW 852; St. Louis Southwestern 
Re Coty. baylor, (Civ, AL) 123. SW 
714, 

Vt.—Niles v. Central Vermont R. 
Co., 87 Vt. 356, 89 A 629. 

Va.—Drefus v. Wooters, 123 Va. 
42, 96 SH 235. , 

Wis.—Dralle v. Reedsburg, 140 
Wis. 319, 122 NW 771. 

{a] That an explosion did not in- 
jure a person’s ear may be stated. 
Hickey v. Texas, etc, R. Co., (Tex. 
Civ. A.) 95 SW 763. 

{b] The statement may relate to: 
(1) The effect of a surgical oper- 
ation. Stadler v. Chicago City R. 
Co., 159 Ill. A. 617; Niles v. Central 
Vermont R. Co., 87 Vt. 356, 89 A 629 
(a skilled surgeon may - testify as 
to the effect of a rather difficult sur- 
gical operation which is compara- 
tively new, although he has had no 
actual experience in performing such 
operation). (2) The effect of a mis- 
carriage. Benjamin v. Holyoke St. 
R. Co., 160 Mass. 8, 35 NE 95, 39 
AmSR 446. (3) Pain in an imagi- 
nary limb after amputation.  Hick- 
enbottom v. Delaware, etc., R. Co., 
122 N. Y. 91, 25 NE 279. 

{c] Range of diagnosis.—A skilled 
witness may state his judgment as 
to how far certain symptoms can 
be used as the basis of a reliable 
inference. Hartung v. Peo., 4 Park. 
Cr. (N. Y.) 319 [rev on other grounds 
22 N, Y. 95). 

33. U. S—Bram v. U. S., 168 
U. S. 532, 18 SCt 183, 42 L. ed. 568; 
Chicago, etc., R. Co. v. Stephens, 218 
Fed. 535, 134 CCA 263. 

Ala.—Roberson v. State, 183 Ala. 
43, 62 S 837; Smith v. State, 165 Ala. 
50, 51 S 610; Dixon v. State, 139 Ala. 
104, 36 S 784. 

Ark.—Metropolitan Casualty 
Co. v. Chambers, 206 SW 64. 

Cal.—Salmon vy. Rathjens, 152 Cal. 
290, 92° P 733. 

Til. —Todd.v. Chicago City R: Co., 
197 Di A’ "544; Chicago City 2.* Co. 
v. Donnelly, 136 Ill. A: 204; Chicago 
City R. Co. v. Soszynski, 134 Ill. A. 
149. 

lowa.—Greenway v. Taylor Coun- 
ty, 144 Iowa 332, 122 NW 943. 

Md.—Williams v. State, 64 Md. 384, 
1 A 887. 


Ins. 


Mich.—Anthony v. Cass County 
Home Tel. Co., 165 Mich. 3888, 130 
NW 659. 


Minn.—Hylaman vy. Midland Ins. 
o., 186 Minn. 132, 161 NW _ 385. 
Miss.—Pope v. State, 105 Miss. 133, 
“6219. LO. 

Mo. —Coghill v Quincy, ete., R. Co., 
(A.) 206 SW 912: Holden v. Mis- 
poor! R. Co., 108 Mo. A. 665, 84 SW 

o- 

N. Y.—Anthony v. Smith, 17 N. Y. 
Super. 503. 

N. C.—Moore v. General Acc., etc., 
Assur. Corp., 173 N. C. 532, 92 SH 
362; Ferebee v. Norfolk Southern R. 
Co., 167 N. C. 290, 838 SE 360; Holder 
v. Giant Lumber Co., 166 N. C. 177, 
76 SE 485. 

Or.—State v. Megorden, 49 Or. 259, 
88 P 306, 14 AnnCas 130. 

Pa:—O’Mara v. Com., 75 Pa. 424, 

Tex.—Brown v. State, 76 Tex: Cr. 
316, 174 SW 360. 


Wis.—Nelson v. Chicago, ete, R. 
Co., 130 Wis. 214, 109 NW 983. 
Cal.—Peo. v. Camp, 26 Cal. 


Mass.—Bliss v. New York Cent., 
etc., R. Co., 160 Mass. 447, 36 NE 
65, 39 AmSR 504. 


EVIDENCE 


sary,** may be 
witness, who is 


N. Y.—Anthony v. Smith, 17 N. Y. 
Super. 503. 
Tex.—New York Mut. L. Ins. Co. 


v. Simpson, (Civ. A.) 28 SW 837. 
Wash.—State v. Bridgham, 51 
Wash. 18, 97 P 1096. ‘ 
[a] Ailment without knowledge 
of it—A physician cannot testity 
as to whether a man could have a 
certain ailment and not know that 
he was not in perfect health. New 
York Mut. L. Ins. Co. v. Simpson, 
(Tex. Civ. A.) 28 SW 837 [rev on 
other grounds 88 Tex. 333, 31 SW 
501, 538 AmSR 757, 28 LRA aoe 
40. U. S.—Chicago, etc, R. Co. v. 
Stephens, 218 Fed. 535, 134 CCA 263. 
Ala.—Western Union Tel. Co. v. 


Rowell, 153 Ala: 295745 S* 73. 
Ga.—Powell v. Augusta, etc. R. 

Cot,. 7%) Ga: 192)°3 SE 757. 
Md.—Baltimore, _ etc., Co; “NW. 


Re 
Harris, 121 Md. 254, 88 A 282. 

Mo.—Taylor v. Metropolitan St. R. 
Co., (A.) 1838 SW 1129; Richardson 
v. Metropolitan St. R. Co., 166 Mo. 
A. 162, 147 SW 1126. 

41. Mich.—McDonald v. City Elec- 
tric R. Co., 144 Mich. 379, 108 NW 
85. 

Mo.—Kirchof v. St. Louis United 
R. Co., 155 Mo. A. 70, 1385 SW 98. 

N. Y.—Moran vy. Dake Drug Co., 
134 NYS 995. 

Tex.—Galveston, ete. R. Co. v. 
Worth, 53 Tex. Civ. A. 351, 116 SW 


3865; Galveston, ete., R. Co. v. Al- 
pest t AU Bex, Civ, “A. 32,.:103 -SW 


we v. Crane, 78 Vt. 216, 62 
Que.—St. Maurice Lumber Co. v. 
Cadorette. 25 Que. K. B. 410; Jen- 
nings v. Brissette, 25 Que. K. B. 21. 
{a] Inability to do manual labor. 
—IKtirchof v. St. Louis United R. Co., 
155 Mo. A. 70; 185-SW_ 98. 
: tar eee ant or duration see infra 
42. Birmingham R. ete, Co. v¥. 
Ellard, 135 Ala. 433, 33 S 276; Scott 
v. The Homesteaders, 149 Iowa 541, 


129 NW 310. 

43. Peterson v. Branton, °1387 
Minn. 74, 162 NW 895; State v. Mc- 
Coy, 15 Utah 136, 49 P 420. 

[a] Abortion.—State v. McCoy, 
15 Utah 136, 49 P 420. 

44. Ill—Chicago v. Didier, 131 
ae 406 [aff 227 Ill. 571, 81 NE 


Mich.—Logan vy. “~Lenawee County 
Agricultural Soc., 156 Mich. 537, 121 
NW 485. 

Minn.—Hylaman vy. Midland Ins.Co., 
136 Minn. 130, 161 NW 385. 

Mo.—-Moore v. Metropclitan St. R. 
Co., 189, Mo. A. 555,:-176 SW 1120; 
Smith v. Kansas City, 125 Mo. A, 
150, 101 SW 1118. 

N. J.—Cottrell v. Fountain, 80 N. J. 
Ts ag A 465. 

N. Y.—Johnson v. Steam Gauge, 
ete., Co. 72 Hun 535, 25 NYS 689 
[aff 146 N. Y. 152, 40 NE 773]. 

N. C.—Ferebee v. Norfolk Southern 
R. Co., 167 N.C. 290, 83 SH 360. 


Okl.—St. Louis, ete, R. Co. v. 
Criner,? 41° Okl.;, 256; 5137) P1705. 

Tex.—Galveston, etc. R. Co. v. 
Cherry, 44 Tex. Civ. A. 344, 98 SW 


898; Missouri, ete., R. Co. v. Cris- 
red 844 Dex Civ > Awe tS ai T Sa Siw: 
8. é 
Va.—Virginian R. Co. v. Bell, 118 
Va. 492, 87 SE 570. 
{a] Beason for rule.—‘“Where the 


injuries complained of are of such 
character as to require skilled and 
professional men to determine the 
cause and extent thereof the 
question is one of science, and must 
necessarily be determined by the 
testimony of skilled, professional per- 


| Civ. A.) 163 SW 383 (hernia). 
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stated by a sufficiently . qualified 
also permitted to state his infer- 


ence as to the cause of certain injuries,** of an 
observed physical condition,*® 
of a person,*® or as-to how recent a stated cause 


or of the death 


sons’! “Fort Smith, .etc.2 (Ri "Cos pve 
(Okl.) 163 P 1110, 1111. 

{[b] The witness may state that 
the injury or wound observed by 
him could have been caused by: 
(1) A knife found open beside the 
body of a deceased person. Metro- 
politan L. Ins. Co. v. Wagner, 50 
Tex, Civ. A, 233,°109 SW 1120. (2) 
Being thrown from a buggy. Mayes 
vy. Metropolitan St. R. Co., 121 Mo. 
A. 614, 97 SW 612. (3) The fall 
of an elevator. Shaughnessy v. Holt, 
236 Ill. 485, 86 NE 256, 21 LRANS 
826 [rev 140 Ill. A. 572]. (4) _Indi- 
rect, as distinguished from direct, 
violence. Ryan v. Chicago, 181 Ill. 
A. 642. (5) Traumatism. St. Louis 
Southwestern R. Co. v. Brown, bee 
(6) 
He may also be permitted to state 
whether a wound was caused by a 


burn or a cut of a knife. Jerome v. 
St. Louis United R. Co., 155 Mo. A. 
202, 134 SW 107. 

45. U. S.—Chicago, ete., R. Co. v. 


Stephens, 218 Fed. 535, 134 CCA 263. 
Ala.—Lusk v. Britton, 73 S 492; 
Greenwood Cafe v. Lovinggood, 197 
Ala. 34, 72 S 354; St. Louis, etc., R. 
Co. v. Savage, 163 Ala. 55, 50 S 113; 
Patterson v. South, ete., Alabama R. 
Co., 89 Ala. 318, 7 S 437; Eufaula v. 
Simmons, 86 Ala. 515, 6 S 47. 
Ariz.—Terr. v. Davis, 2 Ariz. 59, 
LOPES bo. 
Cal.—Perkins v. Sunset Tel., 
Cos 5d Cal) 712, 103) Prag90: 
D. C.—Tkompson v. U. S., 30 App. 
352, 12 AnnCas 1004. 
Ga.—Towaliga Falls Power Co. v. 
Sims, 6 Ga. A. 749, 65 SE 844. 
Ill.—Chicago v. Bork, 227 Ill. 60, 
81 NE 27; Chicago v. McNally, 227 
Ill. 14, 81 NE 23 [aff 128 Ill. A. 375 
(aff 117 Tll. A. 434)]; Chatsworth v. 
Rowe, 166 Ill. 114, 46 NE 768; Louis- 
Willey.ete; R.uCos vigShires: £08 ; PM: 
617; Shearer vy. Aurora, ete., R. Co., 
200 Ill, A. 225; Todd v. Chicago City 
Re Go. A197 Die A, 544) Devine: ve 
Chicago City R. Co., 195 Ill. A. 304; 
Crouch v. Centralia, 194 Ill. A. 198; 
Wheeler v. Chicago, ete, R. Co., 182 
Ill. A. 194 [aff 267 Ill. 306,108 NB 
330]; Powers v. Chicago, 180 Ill. A. 
355; Fuhry v. Chicago City R. Co., 
144 Ill. A. 621 [aff 239 Ill. 648; 88 
NE 221]; Chicago v. Didier, 131 Ill. 
A. 406, 421 {aff 227 Ill. 571, 81 NE 
698, and vit Cyc]. Contra Centralia 
v. Ayers, 133 Ill. A. 290. 
Ind.—Louisville, ete, R. Co. v. 
Wood, 113 Ind. 544, 14 NE 572, 16 
NE 197; Louisville, ete. R. Co. v. 
Holsapple, 12° Ind. As 301, 38 NE 
Iowa.—Budds v. National Trav- 
elers’ Ben. Assoc, 169 NW 766; In- 
gebretsen v. Minneapolis, etc., 12, Con 
155 NW 327; Armstrong v. Ackley, TW 
Iowa 76, 32 ‘NW 180; Brant v. Lyons, 
60 Iowa 172, 14 NW 227; State v. 
Morphy, 33 Jowa, 370, 1" SAmR 
Kan.—Musick v. Enos, 95 Kan. 397, 
148 P 624; Roark v. Greeno, 61 Kan. 
299, 304, 59 P 655 {eit Armstrong v. 
Ackley, 71 Iowa 76, 82--NW 180; 
Rhinehart v. Whitehead, 64 Wis. 42) 
24 NW 401]. 
La. ee v. Voorhies, 115 La. 200, 


etc., 


38 S 

Me.—State v. Smith, 32 Me. 369, 
54 AmD 578. 

Mass.—Com., Thompson, 159 


Vv. 
Mass. 56, 33 NE 1111. 

Mich. —Logan v. Lenawee County 
Agricultural Soc., 156 Mich. 537, 121 
NW 485. 

Mo.—Jerome v. St. Louis United R. 
Co., 155 Mo. A. 202, 184 SW 107; 
Torreyson v. St. Louis United R. Coz, 
144 Mo. A. 626, 129 SW 409; Smith 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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v. Kansas City, 125 Mo. A. 150, 101 
SW 1118; Thomas v. Metropolitan St. 
R. Co., 125 Mo. A. 131, 100 SW 1121; 
Holden v. Missouri R. Co., 108 Mo. 
A. 665, 84 SW 133. 

N. H.—Nebonne vy. Concord R. Co., 
68 N. H. 296, 44 A 521; Perkins v. 
Concord R. Co., 44 N. H. 223. 

N. Y.—Clegg v. Metropolitan St. 
RCo, “159 NY. 2550, 054 (INE: 1089 
{aff 1 App. Div. 207, 37 NYS 130]; 
Wallace v. Vacuum Oil Co., 128 N. 
Weer esd SINE) 956°" "MeClain Mv: 
Brooklyn City R. Co., 116 N. Y. 459, 
22 NE 1062; Turner v. Newburgh, 
109 N. Y. 201, 16 NE 344, 4 AmSR 
453; Murphy v. New York, etc., R. 
Co;, 171 App: Div. 599; 157° NYS 
962; Pincus v. Schlechter, 167 App. 


Div. 361, 153 NYS 67; Johnson v. 
Steam Gauge, etc., Co., 72 Hun 535, 
25 NYS 689 [aff 146 N. Y. 152, 40 


NE 773]; Kehoe y. International R. 
Co., 56 Misc. 138, 106 NYS 196; 
Hunter v. Third Ave. R. Co., 21 Misc. 
1, 46 NYS 1010; Gibbons vy. Phoenix, 


15 NYS 410; Pike v. Bosworth, 7 
NYSt 665. 
132 N, C. 

1120, 44 SE 625. 

N. D. 
44, 68 NW 187, 66 AmSR 586, 35 

Okl.—Willet v. Johnson, 13 Okl. 
563, 76 P 174. 
Pa. 180, 101 A 958. 

R. I.—Sayles v. 103 A. 
225. 
Co., 65 S. C. 1, 43 SE 307. 

Tenn.—Endowment Bank K. P. v. 


N. C.—State v. Wilcox, 
D.—Tullis v. Rankin, 6 N. 
LRA 449. 
Pa.—Fritz v. Elk Tanning Co., 258 
Sayles, 
S. C.—Oliver v. Columbia, etc., R. 


Steele, 108 Tenn. 624, 69 SW 336; 
Jones v. White, 11 Humphr. 268. 
Tex.—Shelton v. State, 34 Tex. 


662; Galveston, etc., R. Co. v. Roemer, 
(Civ, A.) 173 SW 229; Galveston, etc., 
R. Co. v. Stoy, 44 Tex. Civ. A. 448, 
99 SW 135; Galveston, ete, R. Co. 
v. Cherry, 44 Tex. Civ. A. 344, 98 
SW 898; St. Louis Southwestern R. 
Connven Hall, (Civ. BA, ) 981 6 SW 57): 
Galveston, etc., R. Co. v. Baumgarten, 
Sigubex, Civ: A. 2ooneie USiW. 785" (Sits 
Louis Southwestern R. Co. v. Laws, 
(Civ. A.) 61 SW 498; Austin,’ etc., 
R. Co. v. McElmurry, (Civ. A.) 33 
Sw 249. 

Utah.—Sharp Vv. Ogden Rapid 
Transit Co., 48 Utah 481, 160 P 4388. 

po aca vy. Strafford, 50 Vt. 
723. 

W. Va.—Barker v. Ohio River R. 
Co., 51 W. Va. 423, 41 SE 148, 90 
AmSR 808; Bowen v. Huntington, 35 


Wis.—Hallum v. Omro, 122 Wis. 
337, 99 NW 1051; Crites v. New Rich- 
mond, 98 Wis. 55, 73 NW 322. 

[a] Beason for rule.—‘“It is im- 
possible for persons unskilled in the 
profession of medicine or surgery 
to determine the cause of such dis- 
eases as the plaintiff in this case 
was suffering from; and these ques- 
tions being questions of science, must 
necessarily be determined by the tes- 
timony of skilled and professional 
men, and they can determine the 
fact sufficiently for them to form an 
opinion only by a careful examina- 


“W. Va. 682, 14 SE 217. 


tion and information derived from 
the patient.” Willet v. Johnson, 13 
Okl. 563, 570, 76 P 174 [appr St. 


Louis, etc., R. Co. v. Criner, 41 Okl. 
256, 137-P 705]. A 

[b] The witness may state: (1) 
That the injury described could 
cause only a portion of the trouble 
complained of. Hufford v. Metro- 
politan St. R. Co., 180 Mo. A. 638, 109 
SW 1062. (2) The mental effect of 
excessive use of intoxicating liquors. 
Terrlva Davis; 2) Ariz. 59) 105° P 
259. (3) Whether a condition resulted 
from violence or disease. Gulf, etc., 
R60. v-2- Booth!) (Tex. Civ. A.) ‘97 
SW 128. (4) Whether the condi- 
tions surrounding a stay in a cold 
depot all night would cause nervous- 
ness and irregularity in the men- 
strual flow. Chicago, etc., R. Co. v. 
Stephens, 218 Fed. 535, 134 CCA 
263. 
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{c] The statement may relate to 
the cause of: (1) An = abscess. 
Stouter v. Manhattan R. Co., 127 
N. Y. 661, 27 NE 805 [aff 3 Silv. 
Sup. 413, 6 NYS 163]. (2) Deaf- 
ness, O’Neil v. Dry Dock, etc., R. Co., 
59 N. Y. Super. 123, 15 NYS 84 [aff 
129 N. Y. 125, 29 NE 84, 26 AmSR 
512]. (3) An illness. Fritz v. Elk 
Tanning Co., 258 Pa. 180, 101 A 958. 
(4) Malarial fever. Towaliga Falls 
Power Co. v. Sims, 6 Ga. A. 749, 65 
SE 844. (5) Miscarriage. Nash- 
ville, ete., R. Co. v. Crosby, 194 Ala. 
338, 70 S 7 (abortion). (6) Pain at 
a particular place. Bird v. Hart-Parr 
Co., 165 Iowa 542, 146 NW 74. (7) 
Scars. American Agricultural Chem- 
ical Co. v. Hogan, 213 Fed. 416, 130 
CCA 52 (caused by burns). (8) 
Sleeplessness and nervousness, In- 
dianapolis, etc., R. Co. v. Bennett, 39 
Ind. A. 141, 79 NE 389. (9) Spinal 
trouble. Robinson vy. St. Louis, etc., 
R. Co., 103 Mo. A. 110, 77 -SW 493 
(curvature of the spine); Matteson 
v. New York Cent. R. Co., 62 Barb. 
(CN. Y.) 364. (10) Stunted growth. 
Wood v. Louisville, etc., R. Co., 183 
Ill. A. 548 (injuries). (11) A tumor. 
Hardiman v. Brown, 162 Mass. 585, 
39 NE 192. 

[d] Closenesg of connection felt 
by the witness to exist between the 
cause and its effect is an important 
element in dealing with the rele- 
vancy of his evidence. Conjectural 
sequence is rejected, possibility be- 
ing an insufficient ground of admissi- 
bility. On the other hand a con- 
nection showing a slight increase of 
intimacy in the connection suffices 
to admit the evidence. Among these 
are the following: (1) ‘‘Apt.” Gulf, 
ete., R. Cos ’v. Harriett,- 80 ‘Tex.” 73, 
15 SW 556. (2) “Inclined to think.” 
Reynolds v. Niagara Falls, 81 Hun 
353, 30 NYS 954. (3) “Likely.” Tex- 
as Cent. R. Co. v. Burnett, 80 Tex. 
536, 16 SW 320. (4) “Might.” Strev- 
er v. Woodard, 160 Iowa 332, 141 NW 
931, 46 LRANS 644; Thorp v. Metro- 
politan St. R. Co., (Mo.) 177 SW 851. 
(5) “Opinion.” Stever v. New York 
Cent; ete Rs Coy, TV App. Div. 392; 
39 NYS 944; Reynolds v. Niagara 
Falls, 81 Hun 353, 30 NYS 954. (6) 
“Reasonable certainty.” Forde v. 
Nichols, 12 NYS 922. (7) “Very 
apt.” Gehl v. Bachmann-Bechtel 
Brewing Co., 156 App. Div. 51, 141 
NYS 1383. (8) A witness who de- 
clines to go to this length in mental 
certitude has been _ rejected. De 
Soucey v. Manhattan R. Co., 15 NYS 
108. (9) So in an action for per- 
sonal injuries, testimony that a cer- 
tain difficuity from which plaintiff 
suffered might kave been caused by 
the nervous shock incident to the 
accident was incompetent. Newton 
v. New York, etc, R. Co., 106 App. 
Div. 415, 94 NYS 825. 

[e] Although the witness may be 
positive, the evidence may be re- 
jected if the court feels that rea- 
sonable certainty is outside the pos- 
sibilities of the situation. Spear v. 
Hiles, 67 Wis. 361, 30 NW 511. 

{f] Ultimate fact not to be 
stated.—Where, in a personal injury 
action, there was an issue whether 
the amputation of plaintiff's leg was 
rendered necessary by the accident 
or by disease, it was improper to 
allow a physician to state the cause 
of the amputation. His testimony 
should have been limited to an in- 
quiry whether the accident was suf- 
ficient to produce a condition neces- 
sitating amputation, and the jury 
should have been left to determine 
what necessitated the amputation. 
Smart v. Kansas City, 208 Mo. 162, 
105 SW 709, 1283 AmSR 415, 14 
LRANS 565, 13 AnnCas 932. 

46. Ala—Lovelady v. Birming- 
ham R., etc., Co., 161 Ala. 494, 50 S 
96; Foley v. Pioneer Min., etc., Co., 
144 Ala. 178, 40 S 278; Sims v. State, 
139 Ala. 74, 36 S 138, 101 AmSR 17; 
Mobile L. Ins. Co. v. Walker, 58 Ala. 
290. 

Ark.—Ebos v. State, 34 Ark. 520. 
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Cal.—Foley v. Northern California 

Powers Co.,/165 (Cals 103" 1800 P 
1183. 

Fla.—Escambia County Electric 


Light, etc., Co. v. Sutherland, 61 Fla. 
167, 55 S 88. 
Ill.— Rowden v. Travelers’ Protec- 
tive Assoc., 201 Ill. A. 295. 
Iowa.—Morrow v. National Ma- 
sonic Acc. Assoc., 125 Iowa 633, 101 


NW 468. 
tt iad aoe e Vs Comew lds KynsOp: 

La.—State v. Crenshaw, 32 La. 
Ann. 406. 

Me.—State v. Smith, 32 Me. 369, 54 
AmD 578. 

Md.—McCleary v. State, 122 Md. 
394, 89 A 1100. 

Mass.—Com. v. Thompson, 159 


Mass. 56, 33 NE 1111. 
Mich.—Chadwick v. Pheenix Acc., 
etc., Assoc., 143 Mich. 481, 106 NW 
1122, 8 AnnCas 170; Peo. v. Barker, 
ee ser 277, 27 NW 539, 1 AmSR 


Minn.—Moehlenbrock v. Parke, 141 
Minn. 154, 169 NW 541; State v. 
Price, 135 Minn. 159, 160 NW 677. 

Mo.—De Maet vy. Fidelity Storage, 


etc. Co., 182 SW 732; Friemonth v. 
Kansas: «City, nete.,eR. Co.,, GA.) . 180 
SW 1063. 


Nebr.—Rathjen v. Woodmen Acc. 


weer 93te Nebr (629, al 4a) 
N. H.—State v. Greenleaf, 71 N. H. 

606, 54 A 388. 

ote J.—State v. Powell, 7 N. J. L. 


N. Y.—Peo. v. Benham, 160 N. Y. 
402, 55 NE 11, 14 N. Y. Cr. 188. 

N. C.—lLynch v. Rosemary Mfg. 
Cone 1e 7 ANIIEC/9 8,083 5 SHAG. 

Pa.—Com. vy. Crossmire, 156 Pa. 
304, 27 A 40. . 

R. I—Walsh y. River Spinning Co., 
103 A 1025. 

S. C—State v. Foote, 58 S. C. 218, 
36 SE 551. 

Tex.—Shelton vy. State, 34 Tex. 662; 
Houston, ete., R. Co. v. Rutland, 45 
Tex. Civ. A. 621, 101 SW 529. 

Wis.—Boyle v. State, 61 Wis. 440, 
21 NW 289. 

_(a] Beason for rule.—‘A physi- 
cian in many caseS cannot so ex- 
plain to a jury the cause of the 
death, or other serious injury to an 
individual, as to make the jury dis- 
tinctly perceive the connection be- 
tween the cause and the effect. He 
may therefore express an opinion 
that the wound given, or the poison 
administered, produced the death of 
the deceased; but in such a case, the 
physician must state the facts on 
which his opinion is founded.” Jef- 
ferson Ins. Co. v. Cotheal, 7 Wend. 
(N. Y.) 72, 78, 22 AmD 567. 

{b] The witness may assign as 
the cause of death: (1) An abortion. 
State v. Smith, 32 Me. 369, 54 AmD 
578; Com. v. Thompson, 159 Mass. 
56, 33 NE 1111; Peo. v. Sessions, 58 
Mich. 594, 26 NW 291. (2) A blow. 
Pacific Mut. L. Ins. Co. v. Shields, 
182 Ala. 106, 62 S 71 (blow on back 
of head might cause death); Simon 
v. State, 108 Ala. 27, 18 S 731. (38) 
An electric shock. Escambia County 
HBlectric Light, etc, Co. v. Suther- 
land, 61 Fla. 167, 55 S 83. (4) In- 
halation of gas. Flaherty v. Scran- 
ton Gas., ete., Co., 30 Pa. Super. 446. 
(5) Pneumonia. MHartzler v. Metro- 
politan St. R. Co., 140 Mo. A. 665, 126 
SW 760. (6) A wound. Ebos v. 
State, 34 Ark. 520; State v. Cren- 
shaw, 32 La. Ann. 406. 

[c] Which of two or more pos- 
sible causes was the actual cause of 
death may be stated. National L., 
etc., Ins. Co. v. Singleton, 193 Ala. 
84, 69 S 80; Eggler v. Peo., 56 N. Y. 
642. 

{d] The place of entrance of shots 
which caused death may be stated. 


Rikard v. State, 15 Ala. A. 497, 73 S 
992. 
{e] Remote cause.—The witness 


may state the remote as well as the 
proximate cause, as: (1) That a 
shock resulting from an abortion it- 
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was,*? or in what order stated causes oceurred.** A | deceased was lying down when such wounds were re- 


physician who examined a deceased person immedi- 
ately after death has been permitted to state that, 
from the nature, condition, and position of the 


wounds of the deceased, he was of 


self caused death. Peo. v. Sessions, 


58 Mich. 594, 26 NW 291. (2) That| 
whipping caused pneumonia and| 
pneumonia caused death. State v.| 


Chiles, 44 S. C. 338, 22 SE 339. 

[f] Limited examination.—The | 
fact that an extended examination | 
was rendered impossible by the con-| 
dition of the body merely affects the 


weight of the evidence. Peo. — V. | 
Barker, 60 Mich. 277, 27 NW 539, 1 
AmSR 501; Linsday v. Peo. 63 N. 


Y. 143 (that is the “best evidence” | 
of which the case is susceptible). | 

g] Limits of statement—A wit-| 
ness testifying as to the cause of 
death should not be allowed to state 
what he thinks was the cause of the 
death, as that is a question for the 
jury, but he should be confined to} 
testifying whether certain results 
could reasonably follow from certain 
assumed facts. Baehr v. Union Cas- 


ualty, etc., Co., 133 Mo. A. 541, 113} 
SW 689. 

47. U. S.—Manufacturers’ Acc. 
Indemn. Co. v. Dorgan, 58 Fed. 945, 


7 CCA 581, 22 LRA 620. 


| 

La.—State v. Crenshaw, 32 La.| 
Ann. 406. | 
Nebr.—Gran v. Houston, 45 Nebr. | 


813, 64 NW 245. 
N. Y.—dJefferson Ins. Co. v. Coth- 
eal, 7 Wend. 72, 22 AmD 567. | 
Tex.—Smith v. State, 43 Tex. 643.) 
Wash.—Taylor v. Modern Wood- 
men of America, 42 Wash. 304, 84 P 


867, 7 AnnCas 607. 

{a] The witness may state 
whether a cancer is of recent 
growth. Taylor v. Modern Wood- | 


men of America, 42 Wash. 304, 84 P| 
867, 7 AnnCas 607. | 

{b] That several days have inter- 
vened is not material. State v. Cren-| 
shaw, 32 La. Ann. 406. 

[ec] An unprofessional witness 
may state the same fact. Smith Vv. | 
State, 43 Tex. 643. 

48. State v. Harris, 63 N. C. 1. 

49. McManus v. Seaboard Air Line | 
R. Co., 174 N. C. 735, 94 SE 455. | 

50. Rivers v. State, 10 Ga. A. 487, | 
75 SE 610; Mayes v. Metropolitan St. | 
R. Co., 121 Mo. A. 614, 97 SW 612; | 
Maher v. New York Cent., ete, R.| 
Co., 20 App. Div. 161, 46 NYS 847 
[aff 162 N. Y. 633 mem, 57 NE 1106 
mem]. 

51. Ala.—Pullman Co. 
195 Ala. 397, 70 S 763; Central of 
Georgia R. Co. v. Gross, 192 Ala. |} 
354, 68 S 291; Birmingham R., etc., 
Co. v. Enslen, 144 Ala. 343, 39 S 74; 
Louisville, etce., R. Co. v. Banks, 132) 
Ala. 471, 31 S 573. 


v. Meyer, | 


Ark.—St. Louis, etc., Co. v. Coy, | 
113 Ark. 265, 168 SW 1106. 
Cal.—Easton Vv. United Trade | 


School Contracting Co., 173 Cal. 199, | 
159 P 597, LRA1917A 394; Perkins v.| 
Sunset Tel., ete., Co., 155 Cal. 712, 
103 P 190; Peo. v. Munn, 2 Cal. Un- 
rep. Cas. 519) 7. Po 790. | 

Conn.—Dean vy. Sharon, 72 Conn. | 


667, 45 A 963. 


Fla.—Jacksonville Electric Co. v./| 
Cubbage, 58 Fla. 287,,51 S 139. 
Tll.— Fellows-Kimbrough vy. Chica-| 


£0 City R.'Col°272- 1/11, aA NE 
493; Shaughnessy v. Holt, 236 Ill. | 
485, 86 NE 256, 21. LRANS 826 [rev | 
- 140 Ill. A. 572]; Chicago Union Tract. | 
Co. v. Roberts, 229 Ill. 481, 82 NE| 
401; Chicago v. Bork, 227 Ill. 60, 
81 NE 27 [aff 128 Ill. A. 357]; Su- 
preme Tent K. M. W. v. Stensland, | 
206 Ill. 124, 68 NE 1098, 99 AmSR| 
137; Illinois Cent. R. Co. v. Treat, | 
179 Ill. 576, 54 NE 290; Illinois Cent. 
R. Co. v. Latimer, 128 Ill. 163, 21 NE 
7: Decatur v. Fisher, 63 Ill. 241; 
Powers v. Chicago 


192 -Tll. A. 464; 


| Ruch vy. Pryor, 


| 645, 


| 232; 


ceived.*? 


the opinion that 


City R. Co., 185 Ill. A. 158; Hoxsey 
¥. St.4 Louis, ‘etc. oR. (Co., 271 See LAS 
76; Chicago v. Saldman, 129 Ill. A. 
282 [aff 225 Ill. 625, 80 NE 349]; Chi- 
cago v. Powers, 117 Ill. A. 453; 
Netcher v. Bernstein, 110 Ill. A. 484; 
Kankakee y. Steinbach, 89 Ill. A. 513; 
Illinois Cent. R. Co. v. Treat, 75 Ill. 
A. 1327 + [ase a79) WH. “576,254 NEFZIO4: 

Iowa.—Van Sickle v. Doolittle, 173 
Iowa 727, 155 NW 1007; Steburg v. 
Vincent Clay Products Co., 173 
Iowa 248, 155 NW 337; Ingebretsen v. 
Minneapolis, etc., R. Co., 155 NW 327; 
Parkhill vy. Bekin’s Van, etc., Co., 


|} 169 Iowa 455, 151 NW 506; Baker v. 


Langan, -165 Iowa 346, 145 NW 513; 
Greenway v. Taylor County, 144 
Iowa 332, 122 NW $43; Sachra v. Ma- 


nilla, 120 Iowa 562, 95 NW 198. 
Ky.—Chesapeake, ete. R. Co. v. 

Wiley, 134 Ky. 461, 121 SW _ 402; 

Travelers’ Ins. Co. v. Bingham, 105 


SW _ 894, 32 KyL 233. 

Md.—United R., ete., Co. v. Corbin, 
109 Md. 442, 72 A 606. 

Mass.—Flakerty v. 167 
Mass. 61, 44 NE 1074. 

Mich.—Hunter v. Ithaca, 141 Mich. 
539, 105 NW 9; Boehm v. Detroit, 
141 Mich. 277, 104 NW 626; Lucas v. 
Detroit City R. Co., 92 Mich.. 412, 52 
NW 745. 

Mo.—Thorp v. Metropolitan St. R. 
Co., 177 SW 851; Smart v. Kansas 
City, 208 Mo. 162, 105 SW 709, 123 
AmSR 415, 14 LRANS 565, 13 Ann 
Cas 932: Bragg v. Metropolitan St. 
R.-(Co.,2 192 ~Mo,~ 331;7 91, .SW.-5273 
(A.) 190 SW 1037; 
Patterson v. Springfield Tract. Co., 
178 Mo. A. 250, 163 SW 955; Lewko- 
witz v. St. Louis United R. Co., 178 
Mo. A. 629, 161 SW 588; Hutton v. 
Metropolitan St. R. Co., 166 Mo. A. 
150 SW 1722; Smith v. Kansas 
City, (125 Mo.- A; 150, 101 SW 1118; 
Thomas v. Metropolitan St. R. Co., 


Powers, 


|125 Mo. A. 131, 100 SW 1121; Holden 
|v. Missouri R. Co., 


108 Mo. A. 665, 
84 SW 133. 

Nebr.—Koran v. Cudahy Packing 
Co., 100 Nebr. 693, 161 NW 245; Hil- 
mer v. Western Travelers’ Acc. As- 
soc., 86 Nebr. 285, 125 NW 535, 27 
LRANS 319. 

N. Y.—Waegner y. Metropolitan St. 
R. Co., 79 App. Div. 591, 80 NYS 191 


| [aff 176 N. Y. 610 mem, 68 NE 1125 


mem]; Bruss y. Metropolitan St. R. 
Co., 66 App. Div. 554, 73 NYS 256; 
Tracey v. Metropolitan St. R. Co., 49 
App. Div. 197, 63 NYS 242 [aff 168 


| N. Y. 653 mem, 61 NE 1135 mem]; 


Fort v. Brown, 46 Barb. 366. 
Oh.—Lake Shore Electric R. Co. v. 
Gatens, 18 Oh. Cir. Ct. N:\S. 173. 
Okl.—Chicago, ete., R. Co. y. Bent- 
ley, 43 Okl. 469, 143 P 179. 
Pa.—Fritz v. Elk Tanning Co., 258 
Pa. 180, 101 A 958. 
R. I—Sayles v. Sayles, 103 A 225. 
Tex.—Texas-Mexican R.- Co. v. 
Creekmore, (Civ. A.) 204 SW 682; 
Schaff v. Shepherd, (Civ. A.} 196 SW 
43, Texas; €te, (R..Co,<iw- / Sherer; 
(Civ. A.) 183 SW 404; Missouri, etc., 
R. Co. v. Webb, (Civ. A.) 178 SW 
728; International, ete. R. Co. v. 
Overturf, (Civ. A.) 163 SW 639; Kan- 
sas City, etc., R. Co. v. Beckham, 
(Chy¥s» , As) 152 SW 228; Gal- 
veston, etc., R. Co. v. Stoy, 44 Tex. 
Civ. A. 448, 99 SW 135; Missouri, etc., 
Bee Gee v. Johnson, (Civ. A.) 49 SW 
200. 
Vt.—Baldwin v. Gaines, 102 A 338. 
Wis.—Kaczmarek vy. Geuder, etc., 
Co., 148 Wis. 46, 134 NW 348, 44 
LRANS 1779, AnnCas1913A 1139; Con- 
rad v. Ellington, 104 Wis. 367, 80 NW 


| 456. 
Hutchison vy. Chicago City R. Co., | 


PP ragga v,.Regu15 CanyS.sC; 


Statements have also been received from 
such a witness as to whether certain detailed oceur- 
rences would be a natural,®° sufficient,°! probable,*? 
or possible *? cause of a certain physical result, or 


[a] Imability to sleep.—Whether 
one’s inability to sleep should be at- 
tributed to an injury, rather than to. 
his alcoholic habits, is a subject for 
expert testimony. Colby v. Thomp- 
son, (Mo. A.) 207 SW 73. 

[b] ‘That other causes might also 
be sufficient is no reason for reject- 
ing the inference. Wagner v. Metro- 
politan St. R. Co., 79 App. Div. 591, 
80 NYS 191 [aff 176 N. Y. 610 mem, 
68 NE 1125 mem]; Bruss v. Metro- 
pelitan St. R. Co., 66 App. Div. 554, 
73 NYS 256 (cerebral hemorrhage); 


Moritz vy. Interurban St. R. Co., 84 
NYS 162. 

[cc] Determination rests with 
jury—iIt is for the jury to say 


whether an injury was caused by the 
accident in question; it is only com- 
petent for medical experts to testify 
that the injury in question might 
have resulted from such accident. 
Illinois Cent. R. Co. v. McCollum, 122 
EV1« Asz5 od. 

52. Ky.—Stearns Coal, etce., Co. v. 
ee LTT “Ky.” 698), 19377 Sw 
o 


Md.—Baltimore v. State, 132 Md. 
118, 103 A 426. 

Mo.—Redmon y. Metropolitan St. 
R. Co., 185 Mo. ‘1, 84-SW 26, 105 
AmSR 558; Wood v. Metropolitan St. 
R. Co., 181 Mo. 433, 81 SW 152; Hol- 
den v. Missouri R. Co., 108 Mo. A. 
665. 84 SW 133. 

Nebr.—South Omaha v. Sutliff, 72 
Nebr. 746, 101 NW 997. 

N. Y.-—Wagner y. Metropolitan St. 
R.> Cos, LT6)N-. o¥. 620, G85 NE aba hee 
Tracey vy. Metropolitan St. R. Co., 
168 N. Y. 653; 61 NE 1135; Mahar 
v. New York Cent., ete., R. Go., 162 
N.Y. 633, §7 NE 1116; Graham v.- 
Joseph H. Bauland Co., 97 App. Div. 
141, 89 NYS (695: < 

N. C.—Jones vy. American Ware- 
house Co., 137 N. C. 337, 49 SE 355, 
138 N. C. 546, 51 SE 106. 

Tex.—Missouri, ete, R. Co. vy. 
Bayt 30 Tex. Civ. A. 142, 69 SW 

53. Cal.—Dow v. Oroville, 22 Cal. 
A, 215, 134. P 197. 

Del.—Anderson vy. Wilmington, 22 
Del. 485, 70 A 204. 

Fla.—Jacksonville Electric Co. 
Cubbage, 58 Fla. 287, 51 S 139. 

Ill. Squire-Dingee Co. v. State In- 
dustrial Rd. 281 Ill. 359, 117 NE 
1031; Heineke v. Chicago R. Co., 279 
Ill. 210, 116 NE 761 [aff 199 Tll. A. 
399]; Chatsworth v. Rowe, 166 Ill. 
114, 46 NE 763; Fippinger v. Glos, 
190 Ill. A. 238; Fox v. Joliet, 150 Il. 
A. 491; Chicago v. Saldman, 129 Ill. 
A. 282 [aff 225 Ill. 625, 80 NE 349]; 
Chicago City R. Co. v. Foster, 128 
7eay 571 [aff 226 Ill. 288, 80 NE 
7 . 


Vv. 


Ilowa.—Brier v. Chicago, etc., -R. 
Co., 183 Iowa 1212, 168 NW 339. 
Md.—United R., ete. Co. v. Sey- 


mour, 92 Md. 425, 48 A 850. 

Mich.—Boehm y. Detroit, 141 Mich. 
277, 104 NW? 626. 

Mo.—Liggett v. Excelsior Powder 
Mfg. Co., 274. Mo. 115,9202°SWw) 372: 
Ruch ‘vy. Pryor, (A.) 190- SW 1037; De 
Courcy v. Prendergast Constr. Co., 
140 Mo. A. 169, 120 SW 632. 

Nevr.—Koran y. Cudahy 
Co., 100 Nebr.- 693, 161 NW 245. 

N. Y.—Grunfelder y. Brooklyn 
Heights R. Co., 143 App. Div. 89, 127 
NYS 1085 [aff 206 N. Y. 720 mem,: 
100 NE 1128 mem]; Mackey v. Inter- 
urban St. R. Co., 115 App. Div. 467, 
101 NYS 439; Quinn y. O'Keeffe, 9 
App. Div. 68, 41 NYS 116 [app dism 
151, N. -Y.-683 mem, 45..NE 1134 
mem]; Hunter v. Third Ave. R. Co.,. 
21 Mise. 1, 46 NYS 1010; Hunter v. 
Third, Ave. R. Co., 20 Mise. 432, 45 


Packing 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of death,®* although the witness cannot state his 
opinion whether they actually produced it.5° 
also a medical witness may state what would be a 
sufficient cause for a given result,>* whether a given 
condition could have resulted from a specified in- 


NYS 1044 [aff 21 Misc. 1, 46 NYS 
1010) 


N. ‘C.— Beard v. Southern R. Co., 


143 N. C. 136, 55 SE 505. 


Okl.—Ft. Smith, ete, R. Co. v. 
Hutchinson, 175 P 922. 
Tex.—St. Louis Southwestern R. 


Co. v. Taylor, 58 Tex. ‘Civ. A. 139, 
123 SW 714; Missouri, etc. R. Co. 
v. Criswell, 34 Tex. Civ. A, 278, 78 
SW 388. 

Vt.—Baldwin vy. Gaines, 102 A 338. 

Wis.—Kaczmarek v. Geuder, etc., 
Co,, 148 Wis. 46, 134 NW 348, 44 
LRANS 779, AnnCasl1913A 1139. 

[a] That there is no other possi- 
ble cause than that indicated by the 
evidence may be stated. Friess v. 
New York, etc, R. Co., 67 Hun 205, 
22 NYS 104. 

{[b] Thus statements have been 
received: (1) As to a probable causal 
connection between negligence and 
an injury. Resnick v. Joline, 113 
NYS 918. (2) That the injury is such 
as would be caused by the accidént 
described. St. Louis, etc., R. Co. v. 
Overturf, (Tex. Civ. A.) 163 SW 639. 
(8) That the injury could have been 
produced in the manner in which the 
testimony showed the accident to 
have occurred. Dow vy. Oroville, 22 
Cal. A. 215, 134 P 197. (4) Whether 
the fall described would produce the 
mental condition in which the patient 
was found. Beard v. Southern R. 
Con tts N.C. 1363, 55. SE) 505. 

54. Ala.—National L., etc., Ins. 
Co., v. Singleton, 193 Ala. 84, 69 S 
80; Pacific Mut. L. Ins. Co. v. Shields, 
182 Ala. 106, 62 S 71; Sims v. State, 
139 Ala. 74, 36 S 138 101 AmSR 17. 

Tll.—Royls vy. Chicago City R. Co., 
182 Ill. A. 486. 

Iowa.~—Morrow vy. National Masonic 
ees Assoc., 125 Iowa 633, 101 NW 

Nebr.—Rathjen v. Woodmen Acc. 
Assoc., 93 Nebr. 629, 141 NW 815. 

N. Y.—McLoughlin vy. Duffney 
Brick Co.,160 App. Div. 115,..145 
NYS 199. ; 

S. D.—State v. Kammel, 23 S. D. 
465, 122 NW 420. 

Va.—Livingston v. Com., 14 Gratt. 
(55 Va.) 592. 

55. Ala.—Patterson v. South Ala- 
bamamw tc. oh. 260... 59-, Alas od 850.9 
437. 

Ill.— Chicago City R. Co. v. Soszyn- 
ski, 134 Ill. A. 149; Chicago v. France, 
124 Ill. A. 648. f 

Ind.—Hammond, etc,, Electric R. 
Co. v. Spyzchalski, 17 Ind. A. 7, 46 
NE 47. 

Iowa.—Brant vy. Lyons, 
172, 14 NW 227. 

Kan.—Chicago, etc., R. Co. v. Shel- 
don, 6 Kan. A: 347, 51 P 808. 

Mich.—Jones v. Portland, 88 Mich. 
598, 50 NW 731, 16 LRA 437; Peo. 
v. Hare, 57 Mich. 505, 24 NW 843. 

Mo.—Smart v. Kansas City, 208 
Mo. 162, 105 SW 709, 123 AmSR 415, 
14 LRANS. 565, 13 AnnCas 932; Tay- 
lor v. Grand Ave. R. Co., 185 Mo. 
239, 84 SW 873. 

N. C.—J. M. Pace Mule Co. v. Sea- 
board Air Line R. Co., 160 N. C. 252, 
75 SE 994. 

S. C.—Riser v. Southern R. Co., 67 
S. C. 419, 46 SE 47; Hasler v. South- 
Cri Wh. CO... 09. Sse Cop Oat, cel SE_ 938. 

Tenn.—Memphis St. R. Co. v. Hicks, 
i Tenn. Civ. cA. ods. ; 

[a] For example while a physi- 
cian may state the cause of an in- 
jury observed by him as having been 
a fall, he cannot go further and, un- 
less he knows, say that was the pre- 
cise fall. for the injuries resulting 
from which damages are claimed. 
Patterson vy. South Alabama, etc., R. 
Co., 89 Ala. 318, 7 S 437. 

[b] Where an opposing witness. 
has stated that certain physical con- 
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stances ;®1 which 


ditions might have produced the 
phenomena observed by the original 
witness, the latter may on rebuttal 
State that these causes did not in 
point of fact produce them. Ham- 
mond, etc., Electric R. Co. v. Spyz- 
chalski, 17 Ind. A. 7, 46 NE 47 (mis- 
carriage). 

56. Ala.—St. Louis, etce., R. Co. v. 
Savage, 163 Ala. 55, 50 S 113. 

Cal.—Peo. v. Bowers, 2 Cal. Unrep. 
Cases 18, oS nee 660: 

Ill.—F uhry v. Chicago City R. Co., 


239 Jll. 548, 88 NE 221; Chicago City 
R. Co. v. Foster, 128 Ill. A. 571 [aff 
226 Ill, 288, 80 NE 762]. 

Ky.—Louisville, ete, R. Co. v. 
Braymer, 39 SW 24, 8 KyL 1098. 

Mass.—Benjamin v. Holyoke St. R. 
ie 160 Mass. 3, 35 NE 95, 39 AmSR 

6. 

Mich.—Lockard y. Van Alstyne, 155 
Mich. 507, 120 NW 1; Smith yv. De- 
troit United R. Co., 155 Mich. 466, 
119 NW 640. é 

Minn.—Holt v. Ten Broeck, 134 
Minn. 458, 159 NW 1073, AnnCas- 
1918E 256; Crozier vy. Minneapolis St. 
R., €Co,,,106. Minn. 77, 118° NW 256: 
Ahern vy. Minneapolis St. R. Co., 102 
Minn. 435, 1183 NW 1019. 

Mo.—Smart v. Kansas City, 208 
Mo. 162, 105 SW 709, 123 AmSR 415, 
14 LRANS 565, 13 AnnCas 932; Seck- 
inger v. Philibert, etc., Mfg. Co., 129 
Mo. 590, 31 SW 957; Witty v. Spring- 
field Tract. Co., 153 Mo. A. 429, 134 
SW 82. 

Nebr.—Hilmer vy. Western Travel- 
ers’ Acc. Assoc., 86 Nebr. 285, 125 
NW 535, 27 LRANS 8319. 

N. Y.—Peo. v. Carpenter, 102 N. Y. 
238, 6 NE 584; Ganiard v. Rochester 
City, ete. R. Co, 50 Hur 22, 29NVS 
470 [aff 121 N. Y. 661 mem, 24 NE 
1092 mem]; Pincus v. Schlechter, 153 
NYS 67; Montgomery v. Long Island 
Ran Coy Sa NWS. Sls 

N. C.—Lynch y. Rosemary Mfg. 
Coy Lé67eNs C., 98,183\SH. 6 


Or.—State v. White, 48 Or. 416, 
87 P 187. 
Tex.—Galveston, etc, R. Co. v. 


(Civ. A.) 142 SW 1385; Gulf, 
ete., R. Co. v. Abbott, (Civ. A.) 146 
Sw 1078. r 

Vt.—Baldwin v. Gaines, 102 A 338; 
State v. Noakes, 70 Vt. 247, 40 A 
249. : 

Wash.—State v. Beaudin, 76 Wash. 
300s 3G, cb, SES Ti. 

Wis.—Kortendick v. Waterford, 142 
Wis. 413, 125 NW 945; Tebo v. Aug- 
usta, 90 Wis. 405, 68 NW _ 1045; 
Smalley v. Appleton, 75 Wis. 18, 43 
NW 826. ; 

[a] Limit of statement—An ex- 
pert cannot testify as to the nature 
of the violence causing an injury to 
another person similar to the one 
under consideration. Chicago v. 
Saldman, 129 Ill. A. 282 [aff 225 Ill. 
625, 80 NE 349]. 

57. U. S—American Agricultural 
Chemical Co. 'v. Hogan, 213 Fed. 416, 
130 CCA 52. 

Cal.—Dow v. Oroville, 22 Cal. A. 
Zo, Lea 1975 

Ill.—Squire-Dingee Co. v. State In- 
dustrial Bd., 281 Ill. 359, 117 NE 
1031; Heineke v. Chicago R. Co., 279 
Ill. 210, 116 NE 761; Fellows-Kim- 
brough v. Chicago City R. Co., 272 
Wi tlwe Ulls” Ne 499" Shearer. v. 
Aurora, etc., R. Co., 200 Ill. A. 225; 
Hutchison v. Chicago City R. Co., 192 
Til. A. 464; Powers v. Chicago, 180 
Tll, A. 355; Illinois Cent. R. Co. v. 
McCollum, 122 Ill. A. 531. 

Iowa.—Brier v. Chicago, ete, R. 
Co., 188 Iowa 1212, 168 NW 339. 

Mich.—Logan v. Lenawee County 
Agricultural Soc., 156 Mich. 537, 121 
NW 485. 

Mo.—Ruch y. Pryor, (A.) 190 SW 
1037; Redmon y. Metropolitan St. R. 
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jury °7 or neglect,5* or would be likely so to result,5* 
or could have been caused by a certain weapon.*° 
The witness may state what he should judge was 
the cause of certain symptoms under given circum- 


among several possible causes was 
Co,, 185 Mo. 1, 84 SW 26, 105 AmSR 


558; Wood y. Metropolitan St. R. 
Co;,, 181 Mo. 433, 81 SW 152: De 
Courcy v. Prendergast Constr. Co., 


140 Mo. A. 169, 120 SW 632. 

Nebr.—South Omaha y. Sutliffe, 72 
Nebr. 746, 101 NW 997. 

N. Y.—Turner v. Newburgh, 109 
N. Y. 361, 16 NE 344, 4 AmSR 453; 
Murphy v. New York, etc., R. Co., 
171 App. Div. 599, 157 NYS 962; 
Graham y. Joseph H. Bauland Co., 97 
App. Div. 141, 89 NYS 595; Fort v. 
Brown, 46 Barb. 366. 

N. C.—Jones y. American Ware- 
house Co., 137 N. C.. 337, 49 SE 355, 
138 N. C. 546, 51 SE 106. 


Tenn.—Memphis St. R. Co. v. 
Bailey, 6 Tenn. Civ. A. 105. 
Tex,—Gulf,  ete:;* Ra Co, ty Ab- 


bott, (Civ. A.) 146 SW 1078; Galves- 


ton; etc.,;, R.un€o. v.59 Greniz) (Civ... As) 
L427) SW idote Stem, LiOUls).. WOtC ay a bee 
oe: View SNISCIS oe CCLV aie an) ALSO! sess 
852. 


Utah.—Sharp y. Ogden Rapid Tran- 
sit Co., 48 Utah 481, 160 P 438. 

Vt.—McKinstry y. Collins, 74 Vt. 
147, 52 A 438. 

Wis.—Gray v, Chicago, ete., R. Co., 
153 Wis. 637, 142 NW 505; Werner v. 
Chicago, etc., R. Co., 105 Wis. 300, 
81 NW 416; Proper v. State, 85 Wis. 
615, 55 NW 1035. 

58. Western Union Tel. Co. v. 
Cooper, 71 Tex. 507, 9 SW 598, 10 
AmSR 1772, 1 LRA 728. 

59. Ill.—Fox v. Joliet, 150 Ill. A. 
491; Illinois Cent. R. Co. v. Treat, 
ue Ill. A. 327 [aff 179 Ill. 576, 54 NE 

0}. 

Md.—Baltimore City Pass. .R. Co. 
v. Tanner, 90 Md. 315, 45 A 188. 

Mo.—Ruch v. Pryor, (A.) 190 SW 
1037; Davis. v. Metropolitan St. R. 
Co., 188 Mo. A. 128, 176 SW _ 1067; 
Lewkowitz v. St. Louis United R. Co., 
178 Mo. A. 629, 161 SW 588; Holden 
v. Missouri R, Co., 108 Mo. A. 665, 
84 SW 133. - 

N. J.—State v. Powell, 7 N. J. L. 
244, 

N. Y.—Johnson v. Manhattan R. 
Co., 52 Hun 111, 4 NYS 848. 


{a] Deafness. — Baltimore City 
Pass. R. Co. v. Tanner, 90 Md. 315, 
45 A 188. 


60. Peo. v. Sampo, 17 Cal. A. 135, 
118 P 957; State v. Stockman, 82 S. C. 
388, 64 SE 595, 129 AmSR 888; Met- 
ropolitan L. Ins. Co. v. Wagner, 50 
Tex. Civ. A. 233, 109 SW 1120. 

61. Ark.—St. Louis, etc., R. Co. 
v. Williams, 108 Ark. 387, 158 SW 
494, 

Fla.—Copeland v. State, 58 Fla. 26, 
50 S 621. 

Ga.—Lowaliga Falls Power Co. v. 
Sims, 6 Ga. A, 749, 65 SE 844. : 

Ill.—Hoxsey v. St. Louis, ete. R. 


Con (ete AN Gy 
Iowa.—Bird v. Hart-Parr Co., 165 
Iowa 542, 146 NW 74. 
Ky.—Chesapeake, etc., R. Co. v. 


Wiley, 1384 Ky. 461, 121.SW 402. 

Minn.—Donnelly v. St. Paul City R. 
Co., 70 Minn. 278, 73. NW 157. ; 

Mo.—Redmond vy. Metropolitan St. 
RR... Co,,, 185° “Mo; 1,” 84) Siw” 26) 106 
AmSR 558; Wood v. Metropolitan St. 
R. Co., 181 Mo. 438, 81 SW 152; Hol- 
den vy. Missouri R. Co., 108 Mo. A. 
665, 84 SW 1338. 

N. Y.—Haviland v. Manhattan R. 


Co., 15 NYS” 898 faff7131 N.Y. 630 
mem, 30 NH 864 mem]. 
Pa.—Norwood vy. Goeddel, 58 Pa. 


Super. 500; Blasband v. Philadelphia . 


Rapid ‘Transit..'Co.,) 42. Pa: Super. 
325. 
S. D.—State v. Kammel, 23 S. D. 


465, 122 NW 420. 
Tex.—Gulf, etc., R. Co. v. Abbott, 
(Give AD Lae US W- 1073. 
Wis.—Hallum v. Omro, Wis. 
337, 9 NW 1051. 
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the probable ®* or proximate ®* one, 
a given cause will or will not produce a given bodily 
result ®* or in a given case did so.% 
ness has been permitted to state whether an injury 
resulted from a burn or a cut,® was made with a 
sharp instrument or torn,®? or could have been in- 
flicted in a way described,®® and also whether an 
injury was self inflicted,°® although such a staie- 
ment is not admissible in all cases.’° 

Only the inference of the witness himself can be 
stated; a statement of the opinion of other phy- 
sicians with whom he acted in the case is objec- 


tionable as hearsay.7+ 


62. Ill.—Chicago Union Tract. Co. 
v. Roberts, 229 Ill. 481, 82 NE 401. 

Ind.—Pennsylvania Co. v. Frund, 4 
Ind. A. 469, 30 NE 1116. 


Iowa.—State v. Baker, 135 NW 
1097. 

R. I.—Walsh v. River Spinning 
Co., 103 A 1025. 


Tex.—Schaff v. Shepherd, (Civ. A.) 
196 SW 2382; St. Louis Southwestern 
Re Oomrvn Epallne (Cin AN) Sb. i WW Old he 

63. Chadwick vy. Phceenix Acc., etc., 
Assoc., 143 Mich. 481, 106 NW 1122, 
8 AnnCas 170; Jarvis v. Metropoli- 
tan St. R. Co., 65 App. Div. 490, -72 
NYS 829; Bowen v. Huntington, 35 
W. Va. 682, 14 SE 217; Vosburg v. 
Putney, 86 Wis. 278, 56 NW 480. 

[a] Legal classification cannot be 
determined by the expert. He cannot 
testify as to what was a ‘‘contribu- 
tory cause” of an injury. Travelers’ 
Ins. Co. v. Thornton, 119 Ga. 455, 46 
SE 678. 

64. Wabash Western R. Co. v. 
Friedman, 41 Ill. A. 270 [rev on other 
grounds 146 Ill. 583, 30 NE 353, 34 
NE 1111]; Van Zandt v. Mutual Ben. 
Teuins, \Co..55,,.N. Yo. 169.14. AR 
215; [rev 6 AlbLJ 96]; Chisom v. 
State, av Dex. (Cr. 397, L179 Sw 103; 
Rodermund v. State, 167 Wis. 577, 
168 NW 390; Otto v. Milwaukee 
Northern R. Co., 148 Wis. 54, 134 
NW 157; Tebo v. Augusta, 90 Wis. 
405, 63 NW 1045. 

65. Fitzgerald v. Chicago, 144 Ill. 
A. 462; Van Norman v. Modern 
Brotherhood of America, 143 Iowa 
536, 121 NW 1080; Kesselring v. 
Hummer, 130 Iowa 145, 106 NW 501; 
Ruch v. Pryor, (Mo. A.) 190 SW 
1037; Lake Shore, etc:, “Ro. Co. v. 
Shook, 16 Oh. Cir. Ct. 665, 9 Oh. Cir. 
Dec. 9. ‘ 

66. Jerome v. St. Louis United 
R. Co., 155 Mo. A, 202, 134 SW 107. 

67. State v. Clark, 34 N.C. 151. 

68. State v. Giudice, 170 Iowa 731, 
153 NW 336, AnnCas1917C 1160; Van 
Norman v. Modern Brotherhood of 
America, 143 Iowa 536, 121 NW 1080; 
Peo. v. Clark, 33 Mich. 112; Hunter 
Vv. Third Ave. R. Co., 21 Mise. 1, 46 
NYS 1010; State v. Perry, 41 W. Va. 
641, 24 SE 634. 

[a] Competency of jury.—Where 
the inference is one which the jury 
are fully capable of drawing the 
witness will not be permitted to 
state it. Cook v. State, 24.N. J. L. 843. 

69. State v. Lee, 65 Conn, 265, 30 
A 1110, 48 AmSR 202, 27 LRA 498; 
Dennelly v. St. Paul City R. Co., 70 
Minn. 278, 73 NW 157; Miera v. Terr., 
13) Ne Mia, 1925 81 Pi b863) State v. 
McCravy, 133 Tenn. 358, 181 SW 165. 

70. Treat v. Merchants’ Life 
Assoc., 198 Ill. 481, 64 NE 992; Miller 
Ve State, 9 Oklo (Cr.2255,9i5) ¢Piele 
LRA1915A 1088. 

71. Ponca y. Crawford, 18 Nebr. 
551, 26 NW 365. 

72. Ala.—McCurry v. Hooper, 12 
Ala. 823, 46 AmD 280. 

Me.—Hall v. Perry, 87 Me. 569, 33 
A 160, 47 AmSR 352; Fayette v. 
Chesterville, 77 Me. 28, 52 AmR 741. 

Md.—Waener vy. Klein, 125 Md, 229, 
93 A 446. 

Mass.—May v. Bradlee, 127 Mass. 
414: Baxter v. Abbott, 7 Gray 171; 
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but nou whether 


In General. A 


A medical wit- 


Bathorn v. King, 8 Mass. 371, 5 AmD 


N. Y.—Peo. v. Youngs, 151 N. Y. 
210, 45 NE 460; In re Schmidt, 139 
NYS 464. 

[a] Mere care of the insane (1) 
without scientific training, general 
or specific, is not sufficient basis for 
a judgment. Odom y. State, 174 Ala. 
4, 56 S 9138; State v. Crisp, 126 Mo. 
605, 29 SW 699. (2) A chaplain at 
an insane asylum is not qualified 
as an expert on insanity. » Ledwith 
v. Claffey, 18 App. Div. 115, 45 NYS 
612. (3) But a superintendent of an 
insane asylum has been held com- 
petent. State v. Pritchett, 106 N. C. 
667, 11 SE 357. 

73. Ala.—Porter vy. State, 140 Ala. 
SH Gy (Aeish Keyl 

Ark.—Schuman v. State, 106 Ark. 
362, 153 SW 611; Taylor v. McClin- 
tock, 87 Ark. 243, 112 SW 405. 

Cal.—Schulmeyer v. McAllister, 171 
Cal. (340, - 153° P 233-"iIn re. Huston, 
163 Cal. 166, 124 P 852; Wheelock 
v. Godfrey, 100 Cal. 578, 35 P 317. 
ae Oe ane App., 27 Conn. 

D. C.—Lee v. U. S., 37 App. 442. 

Ga.—Potts v. House, 6 Ga. 324, 50 


AmD 3829. 
Ill.—Chicago vy. McNally, 128 Ill. 
A. 375° [aff 227 Ill. 14, 81 NE 23]. 


Ind.—Swygart v. Willard, 166 Ind. 
25, 76 NE 755; Coryell v. Stone, 62 
Ind. 307. 

lowa.—In re Eveleth, 177 Iowa 716, 
157 NW 257; In re Overpeck, 144 
Iowa 400, 120 NW 1044, 122 NW 928; 
abe v. Altig, 1837 Iowa 420, 114 NW 
it . 

Ky.—Com. v. Woelfel, 121 Ky. 48, 
88 SW 1061, 28 KyL 16. 


La.—Chandler v. Barrett, 21 La. 
Ann, 58, 99 AmD 701. 
Md.—Jones y. Collins, 94 Md. 403, 


51 A 398. 

Mass.—Boston Safe Deposit, etc., 
Co. v. Bacon, 229 Mass, 585, 118 NE 
906; Raymond v. Flint, 225 Mass. 521, 
114 NE 811; Burns v. Brier, 204 
Mass. 195, 90 NE 399; Baxter v. Ab- 
bott, 7 Gray 71. 

Mo.—Hahn vy. Hammerstein, 272 
Mo. 248, 198 SW 833. 

Mont.—Murphy v. Nett, 47 Mont. 
38, 130 P 451. 

N. H.—Bachman vy. Travelers’ Ins. 
Co. TSN. He LOOT eA 228% 

N. Y.—In re Barney, 174 NYS 242. 

N. C.—Flynt v. Bodenhamer, 80 
N. C. 205. 

Oh.—Bahl v. Byal, 90 Oh. St. 129, 
106 NE 766. 

Pa.—Pidcock vy. Potter, 68 Pa. 342, 
8 AmR 181; Adelaide v. Miller, 27 Pa. 


Co. 49. 
Tex.—Pigg v. State, 43 Tex. 108; 
Chicago, etc., R. Co. v. Harton, 40 


Tex. Civ. A. 235, 88 SW 857; Lindsey 
v. White, (Civ. A.) 61 SW 438. ° 

Vt.—Hathaway vy. National L. Ins. 
Co., 48 Vt. 335; Fairchild vy. Bascomb, 
3D Viz Boos 

Va.—Fishburne v. Ferguson, 84 Va. 
87, 4 SH 575. 

[a] Reason for rule.—‘‘To put 
upon the stand a skilful physician, 
(and such an one has never under- 
stood the bodies of his patients un- 
less he has known also something of 


is § 758-759 


[§ 759] b. Mental Capacity or Condition—(1) 


witness who is skilled in medical 


matters, such as the average attending physician,’* 
is permitted to state an inference with respect to 
the mental condition or capacity of a person ob- 
served by him;7* and the inference of such a wit- 
ness is properly accorded greater weight than would 
attach to the inference of an ordinary observer,"* 
even though the circumstances are such that an un- 
skilled witness could be permitted to state his in- 
ference.?® It is also very usual practice to receive 
the judgments of medical experts, based on hypo- 
thetical questions, on this subject.*® 


A medical wit- 


their minds, and the action of one 
upon the other,) to get from the his- 
tory of his patient, the state of his 
bodily health, his conversation, con- 
duct, traits of character in sickness 
and in health, and then to exclude 
the opinion which, as the result of 
all, his mind has almost insensibly 
and necessarily formed; and yet upon 
this iinperfect history of his patient, 
to ask a perfect stranger to that pa- 
tient to give his opinion of mental 
condition, because he has made men- 
tal disease a special study would be 
to reject the most valuable evidence, 
for that which’ in the nature of 
things, must be of far less worth. 
Upon a subject of such intrinsic dif- 
ficulty, the jury should have the aid 
and assistance of both.” Baxter v. 
Abbott, 7 Gray (Mass.) 71, 80. 

[b] The witness may state: (1) 
The effect of drugs on the mind. 
Lyon vy. Townsend, 124 Md. 163, 91 A 
704. (2) The nature and extent of 
deficiencies of mind. Schulmeyer v. 
McAllister, 171 Cal. 340, 153 P 233. 
(3) That a person was of exceedingly 
good mind. Wagner vy. Klein, 125 
Md. 229, 93 A 446. (4) That a per- 
son’s mind was not affected. Camp- 
bell v. Hayden, 164 Mo. A. 252, 145 
SW 103. (5) That a testator was 
subject to no delusion while making 
his will. Coryell v. Stone, 62 Ind. 
307. (6) That a person could not 
have had a lucid interval. Murphy 
v. Nett, 47 Mont. 88, 130 P 451. (7) 
A woman’s mental condition after 
childbirth. State v. Matthews, 66 
N. C. 106. (8) Whether a child who 
received an injury has grown in in- 
telligence with her years. Chicago 
Union Tract. Co. v. Scanlon, 136 Ill. 
A. 212, 

[ce] Limit of relevancy.—Where 
defendant set up a release which 
plaintiff claimed was not binding, 
owing tu his want of capacity, the 
testimony of an expert witness who 
qualified on the question of plaintiff's 
capacity should be limited to the abil- 
ity of plaintiff to know and under- 
stand the nature and effect of the 
contract of release. Louisville, ete.. 
ran Co. v. Lee, 154 Ky. 226, 157 SW 

74. Rodney v. Burton, 27 Del. 171, 
86 A 826. ‘ 

75. See supra §§ 696-703. 

76. Ala.—Woods vy. State, 186 Ala, 
29, 65 S 342. 

Ark.—Green v. State, 64 Ark. 523, 
43 SW 973. 

Cal.—Schulmeyer vy. McAllister, 171 
Cal. 340;7153.P 233) 

Colo.—Cook v. Peo., 60 Colo. 263, 
L538) P24, . 

Del.—State v. Windsor, 5 Del. 512. 

Iowa.—Bever v. Spangler, 93 Iowa 
576, 61 NW 1072. 

Ky.—Com. v. Woelfel, 121 Ky. 48, 
88 SW 1061, 28 KyL 16. 

Md.—Wood v. Hankey, 105 A 430. 


Mass.—White v. McPherson, 183 
Mass. 533, 67 NE 648. 

Minn. — McKay v. Commercial 
ens Assoc., 139 Minn. 192, 165 NW 
ag Mtiss:—Russell v. State, 53 Miss. 


Mo.—State v. Rose, 271 Mo. 17, 195 


seis St, pe ie 
For later cases, developments and changes in the law’see cumulative Annotations, same title, page and note number, 
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ness may state his diagnosis of a mental condi- 
tion,"*7 and the probable effect of certain occur- 
rences in creating or developing such conditions,’ 
or explain the distinctive peculiarities of a mind 
suffering from an insane delusion,’® the symptoms 
of dementia,®® or the effect of the excessive use of 
alcohol upon the brain and nervous system.*1 
range of a probable witness is largely determined 
by the nature of the mental malady involved, as 
related to the experience and capacity of the pro- 


posed witness.82 
[§ 760] 


SW 1018; Lefever v. Stephenson, 193 
SW 840; Deiner vy. Sutermeister, 266 
Mo. 505, 178 SW 757. 

N. Y.—In re Barney, 174 NYS 242; 
Matter of Jacott, 2 Silv. Sup. 544, 
6 NYS 122. 

N. C.—Ray v. Ray, 98 N. C. 566, 4 
SE 526. 

Tenn.—Watson v. State, 133 Tenn. 
198, 180 SW 168. 

Tex.—Mikeska y. State, 79 Tex. Cr. 
109, 182 SW 1127. 


Wash. — State v. Spangler, 92 
Wash. 6386, 159 P 810. 
W. \Va.—kKerr v. Lunsford, 31 


W. Va. 659, 8 SE 493, 2 LRA 668. 

Wis.—Luning v. State, 2 Pinn. 215, 
1 Chandl. 178, 52 AmD 153. 

77. In re Carmichael, 36 Ala. 514; 
McAllister v. State, 17 Ala. 434, 52 
AmD 180; Toledo, etc., R. Co. v. Bad- 
deley, 54 Ill. 19, 5 AmR 71; Haines 
v. Lake Shore, etc., R. Co., 129 Mich. 
475, 89 NW 349; Pencil v. Home Ins. 
Co., 8 Wash. 485, 28 P 1031. 

[a]. Mind impaired.—Toledo, etc., 
R. Co. v. Baddeley, 54 Ill. 19, 5 AmR 


TAR 

[b] It is not necessary that the 
witness should have formed an opin- 
ion as to a person’s depth of mind. 
In re Carmichael, 36 Ala. 514. 

78. Ill.—Chicago Union Tract. Co. 
v. Scanlon, 136 Ill. A. 212. 

Md.—Lyon v. Townsend, 124 Md. 
163, 91 A 704. 

Mo.—Deiner v. Sutermeister, 266 
Mod. 505, 178 SW 757. 

Tex.—Mikeska v. State, 79 Tex. Cr. 
109, 182 SW 1127. 

Va.—Dejarnette v. Com. 75 Va. 


867. 
. Swyegart v. Willard, 166 Ind. 


25, 76 NE 755. 
80. Swygart v. Willard, 166 Ind. 


25, 76 NE 755. 


81. Swygart v. Willard, 166 Ind. 
25, 76 NE 755. 

82. Green v. State, 64 Ark. 523, 43 
SW 973; Fairchild v. Bascomb, 35 Vt. 
398. é 

[a] Thus an expert on insanity 
cannot testify as to the mental ca- 
pacity of a person not previously in- 
sane but in the last stages of dis- 
Fairchild v. Bascomb, 35 Vt. 


ease. 
398. 

aoe Ga.—Choice v. State, 31 Ga. 
424, 

Tll.— Peo. v. Gavrilovich, 265 Ill. 


Iowa.—In re Norman, 
33 NW 374. 

eel ess 2 eb Buck, 
275, 148 NW é 

N. Y.—Peo. v. Schuyler, 106 N. Y. 
298, 12 NE 783. 

Or.—State v. Roselair, 57 Or. 8, 
109 P 865. ‘ 

Vt.—Hathaway v. National L. Ins. 
Co., 48 Vt. 335; Fairchild v. Bascomb, 
35 Vt. 398. 

84. Fairchild v. Bascomb, 35 Vt. 
398. 

8s. 


126 Minn. 


Schneider v. Manning 121 I. 


(2) Form of Statement. It is permis- 
sible to ask a qualified witness whether a person 
was insane at a certain time,’? and it has even been 
held that the question should be so framed as to 
require a witness to state the degree of the person’s 
intelligence or incapacity in the best way he can.84 
It is usually considered that the witness cannot 
apply legal tests,®° and state whether a person was 
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capable of making a contract,§* deed,§7 or will,®® of 
transacting business,®® or of taking care of himself 
and his affairs.°° 
cal witness has been allowed to state that a person 
was or was not capable of making a contract ® or 
will,°? of comprehending his moral obligations °° 
or his matrimonial duties,®* or whether the person 
observed had the usual and ordinary capacity for 
the transaction of business.°5 
tween the two classes of cases will probably be 


But, on the other hand, a medi- 


The distinetion be- 


found in a consideration of whether the witness was 
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376, 12 NE 267; Jerry v. Townshend, 
9 Md. 145; Wyse wz. Wyse, 155 N. Y. 
367, 49 NE 942; Van Zandt v. Mutual 
Benth ins: 1+Co.,7 5b-2NG Yini6eoy 14 


AmR 215. 

86. Brown v. Brown, 96 Kan. 510, 
152 P 646. 

87. Nobles v. Hutton, 7 Cal. A. 


14, 93 P 289; Coblentz v. Putifer, 87 
Kan. 719, 125 P 30, 42 LRANS 298; 
Williams v. Livingston, 52 Tex. Civ. 
A. 275, 1138 SW 786. 

[al Ability to comprehend “legal 
effect.—It was improper to allow a 
witness to give an opinion as to 
whether decedent had mind enough 
to comprehend the legal effect of a 
deed, the opinion being in part on a 
question of fact, as to the compet- 
ency, which was for the jury, and in 
part as to the legal effect of the 
deed, which was a question of law 
for the court. Williams v. Living- 
ston, 52 Tex. Civ. A. 275, 113 SW 786. 

8s. Ala.—Wear v. Wear, 76 S 111; 
Walker v. Walker, 34 Ala. 469. 


Conn.—Anderson’s App., 79 Conn. 
535, 66. A 7, 

Ga.—Penn v. Thurman, 144 Ga. 67, 
86 SH 233. 


Ill.—Garrus v. Davis, 234 Ill. 326, 
84 NE 924; Baker v. Baker, 202 Ill. 


595; 67 NIX 410; Schneider y. Man- 
ning, 121 Ill. 376, 12 NE 267. 
Iowa.—In re Wharton, 132 Iowa 


714, 109 NW 492; Marshall v. Hanby, 
115 Iowa 318, 88 NW 801; Betts v. 
Betts, 113 Iowa 111, 84 NW 975. 

Me.—Hall v. Perry, 87 Me. 569, 33 
A 160, 47 AmSR 352. 

Md.—Kelly v. Kelly, 103 Md. 548, 
63 A 1082; Baugher v. Gesell, 103 Md. 
450, 63 A 1078. 

Mass.—May v. Bradlee, 127 Mass. 
414, 

Mich.—Page v. Beach, 134 Mich. 51, 
95 NW 981; Kempsey v. McGinniss, 
21 Mich. 123; White v. Bailey, 10 
Mich. 155. 

Mo.—Heinbach v. Heinbach, 274 
Mo. 301, 202 SW 1128, 1131 [cit Cyc]; 
Thomasson v. Hunt, 185 SW 165, 167 
[cit Cyc]; Holton vy. Cochran, 208 Mo. 
314, 106 SW 1035; King v. Gilson, 206 
Mo. 264, 104 SW 52; Sayre v. Prince- 
town Univ., 192 Mo. 95, 90 SW_ 787. 

Nebr.—Cheney v. Cheney, 78 Nebr. 
274, 277, 110 NW 731 [cit Cyc]. |. 

N. Y.—In re Brower, 112 App. Div. 
370, 98 NYS 438; Byrne v. Byrne, 109 
App. Div. 476, 96 NYS 375; In re 
Arnold, 14 Hun 525; Matter of Mar- 
tin, 82 Misc. 574, 144 NYS 174; In re 
Schmidt, 139 NYS 464. 

N, G.—In -re Peterson, 136 N. C. 
13, 48 SE 561. 

Oh.—Runyan v. Price, 15 Oh. St. 1, 
86 AmD 459; Walsh v. Walsh, 18 Oh. 
Cire-Cty NeS.290. 

Tenn.—Nashville, etc. R. Co. v. 
Brundige, 114 Tenn. 31, 84 SW 805, 
4 AnnCas 887; Gibson v. Gibson, 9 
Yerg. 329. 

Vt.—Fairchild v. Bascomb, 35 Vt. 
398. 

[a] 


Thus a physician cannot state 


really attempting to usurp the functions of court 
or jury, or was merely stating, in his own way, an 

opinion as to mental condition. 

Basis of Inference or Judgment. 
medical observer should be guided entirely by his 
professional training and experience in dealing with 
the observed phenomena,** and adequate opportu-. 

-nities for observation must appear where the wit- 


A 


whether one in the stages of senile 
dementia would have capacity to 
know the natural objects of his boun- 
ty. In re Walsh, 196 Mich. 42, 163 
NW 70, AnnCas1918E 217. 

{b] “Intelligent understanding.” 
—A question whether a person could 
have ‘an intelligent understanding” 
of an instrument “in the form of a 
will” was properly excluded. Penn 
v. Thurman, 144 Ga. 67, 86 SE 233. 

89. Williams v. Livingston, 52 
Tex.-Civ. A. 275, 113.SiW 786. 

90. In re Rush, 53 NYS 581. 

91. Smith v. Guerre, (Tex. Civ. 
A.) 175 SW 1093 (statement that 
witness did not believe the person 
in question was ever capable of mak- 
ing a good trade because of his men- 
tal condition and his implicit confi- 
dence in people). 

92. Hastings v. Rider, 99 Mass. 
622; Stackhouse v. Horton, 15 N. J. 
Eq. 202; In re King, 172 NYS 869. 

93. Rivard v. Rivard, 109 Mich. 
98, 66 NW 681, 63 AmSR 566; State 


v. Peel, 23 Mont. 358, 59 P 169, 75 
AmSR 529. 
94. St. George v. Biddeford, 76 Me. 


593 (attending physician). 
95. U. S.—U. S. v. Chisholm, 149 
Fed. 284. 


Ala.—Torrey v. Burney, 113 Ala. 
496, 21 S 348. 
Mass*—Poole v. Dean, 152 Mass. 


589, 26 NE 406. 

N. H.—Bachman v. Travelers’ Ins.. 
Co TSH NeeE. A100;09%, As 223% 

N. C.—Beard v. Southern R. Co., 
143 N. C. 186, 55 SE 505. 

fa] A family physician may be 
asked whether a testator had “suffi- 
cient mental power to comprehend 
matters of business, such as-his re- 
lation to property and the proper 
mode of disposing of the same by 


ae Hastings v. Rider, 99 Mass. 
622. 
[b] A hypothetical question 


which, after it is assumed that a 
man exhibits certain peculiarities, 
requires the witness to give his opin- 
ion ‘as to the capabilities of that 
individual to transact business that 
requires the use of judgment,” does 
not call for an opinion which would 
invade the province of the jury. 
panties v. Dixon, 74 N. H. 386, 68 A 

96. Ala.—Braham v.~ State, 143 
Ala. 28, 38 S 919. 

Ga.—Western, etc., R. Co. v. Staf- 
ford, 99 Ga. 187, 25 SE 656. 

Mich.—Grand Rapids, ete., R. Co. v. 
Huntley, 38 Mich. 537, 31 AmR 321. 

N. Y.—O’Flaherty vy. Nassau Elec- 
tric R. Co., 165 N. Y. 624, 59 NE 
1128. 

N. D.—Hintz v. Wagner, 25 N. D. 
110, 140 NW 729. 

[a] Presumption.—In the absence 
of evidence to the contrary it will 
be assumed that he is doing so. 
Western, etc., R. Co. v. Stafford, 99 
Ga. 187, 25 SE 656. 

{[b] All other facts must be ex- 


\ 
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ness testifies as an observer rather than as an ex- 
pert stating a judgment on hypothetical facts.%7 
medical observer must base his opinion upon objec- 
tive rather than subjective symptoms,®® but a medi- 
cal expert should consider all the facts stated in 
the hypothetical question, although they include sub- 
An observer cannot use as 
facts in giving his inference the statements of 
others,! although such others are medical men? or 
members of the family,’ unless such statements are 


jective symptoms.°? 


cluded, even though they exist with- 
in the knowledge of the witness. 
Hitchcock v. Burgett, 28 Mich. 501. 
Iowa.—Robbins v. Weed, 169 
NW_ 773. 

Md.—Detroit Standard Acc., ete., 
Ins. Co. v. Wood, 116 Md. 575, 82 A 
702. 

Mass.—Ducharme v. Holyoke St. R. 


Co., 203 Mass. 884, 89 NE 561. 
Mo.—Porter vy. Hetherington, 172 
Mo. A. 502, 158 SW 469. 
N. Y.—Bach v. Brooklyn, etc., R. 


Co., 109 App. Div. 654, 96 NYS 321. 

[a] Actual treatment not neces- 
sary.—(1) A physician who has 
treated plaintiffs family and who 
has had frequent opportunities for 
seeing plaintiff may testify that 
plaintiff was a well, healthy man, 
although he never treated plaintiff 
for any illness. Robbins v. Weed, 
(Jowa) 169 NW 7738. (2) Frequent 
social meetings with an individual 
may qualify a physician to state the 
condition of his general health, al- 
though the witness rarely treated 
such person professionally. Detroit 
Standard Acc., etc., Ins, Co. v. Wood, 
116 Md. 575, 82 A "102. 

[b] Sufficient qualification to state 
the effect of an injury on the vision 
of a person who had previously lost 
one eye may exist, although the wit- 
ness has seen such person only twice 
Since his injury and noticed no dis- 
coloration of the eye. These circum- 
stances go only to the weight of the 
testimony. Ducharme v. Holyoke St. 
R. Co., 203 Mass. 384, 89 NE 561. 

[c] Opinions as to a person’s 
physical condition to marry, being 
more or less speculative or conjec- 
tural, if not misleading, should not 
be admitted where based entirely on 
nervous condition. United R., ete., 
Co. v. Corbin, 109 Md. 442, 72 A 606. 

98. . S.—tLee v. Kansas City 
Southern R. Co., 206 Fed. 765. 

Ill.—Casey v. Chicago City R. Co., 
237 Ill. 140, 86 NE 606 [aff 139 Il. 
A. 655]; Greinke v. Chicago City R. 
Co., 234 Ill. 564, 85 NE 3827 [aff 136 
TUR Ae GV Chicago v. McNally, 227 
Ill. 14, 81 NE 23 [aff 128 Ill. A. 375]; 
Chicago City R. Co. v. Shreve, 226 
Tll. 530,.80 NE 1049 [aff 128 Ill. A. 
462]; Elward v. Illinois Cent. R. Co., 
184 Ill. A. 107; Dunham v. Chicago 
CityeR: ‘Co. 178 Tle’ An is6: Junget 
v. Aurora, ete., Hn COne dau’ Til. A. 435; 
Stout v. Taylor, 168 Ill. A. 410; Bl- 
ward v. Illinois Cent. R. Co., 161 Ml. 
A. 630; Schlechte vy. Chicago Electric 
Transit. Co., 15%) Tl. A: 181; Nau v. 
Standard Oil Co. 154 Ill. A. 421; 
Frick vy. Aurora, etc., R. Co., 154 Ill. 
A. 277; McCullough v. Aurora, etc., R. 
Co; 154 Ill. A. 208; Barnes vy. Chi- 
cago City R. Co., 147 Ill. A. 601; Chi- 
cago City R. Co. v. Mauger, 128 Il. 
A. 512; Chicago City R. Co. v. Shreve, 
128 Ill. A. 462 {aff 226 Ill. 530, 80 NE 
1049]. 

Kan.—George v. Shannon, 92 Kan. 
801, 142 P 967, AnnCasi916B 338. 

Ky. —Chesapeake, CLC: 9 COM tn, 
Wiley, 134 Ky. 461, 121 SW 402. 

Mo.—Dean v. Wabash R. Co., 229 
Mo, 425, 129 SW 953. 

Wash.—Myhra v. Chicago, ete. R. 
Co., 62 Wash. 1, 112 P 939. 

{a] Definitions.—‘“Objective symp- 
toms are those which the surgeon 
discovers from a physical examination 
of his patient; subjective symptoms 
are those he learns from what his 
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patient tells him.” Dean v. Wabash 
R. Co., 229 Mo. 425, 442, 129 SW 953. 

$9. Dean v. Wabash R. Co., 229 
Mo. 425, 448, 129 SW 953, 958 (“If a 
physician is testifying as to the con- 
dition of a patient whom he has ex- 
amined, then it-is proper to draw a 
distinction between the objective and 
the subjective symptoms, but when 
he is asked for an opinion on a hypo- 
thetical case he must assume the 
truth of the one as well as that of 
the other’’). 

1. U. S—Lee v. Kansas City 
Southern R. Co., 206 Fed. 765; Dela- 
ware, etc. R. Co. v. Roalefs, 70 Fed. 


21; 16 CCA 601; U. S. v. Faulkner, 
35 Fed. 730. 

Ill.—Frazier v. Geneva, 203 Ill. A. 
566. 


Iowa.—Switzer v. Baker, 178 Iowa 
1063, 160 NW 372. 
Kan.—Atchison, ete., R. Co. v. Fra- 


zier, 27°-Kan. 463% Chicago, etce., R. 
Co. v. Sheldon, 6 Kan. A; 347, 51 P 
808. 


Me.—Heald v. Thing, 45 Me. 392. 

N. Y.—Leahy v. Gaylord, etc., Co., 
117 App. Div. 316, 102 NYS 78. 

Tex.—Texas, etc., R. Co. v. Steph- 
ens, (Civ. A.) 198 SW 396. 

Wis.—Foster v. New York Fidel- 
ity, ete., Co., 99 Wis. 447, 75 NW 69, 
40 LRA 8388; Vosburg v. Putney, 78 
Wis. 84, 47 "NW 99. 

2. Miller v. St. Paul City R. Co., 
62 Minn. 216, 64 NW 554. 

[a] Confirmation of opinion.—A 
physician, who had made several ex- 
aminations of an injured party, testi- 
fied as to the results thereof, and as 
to his opinion as to plaintiff's condi- 
tion, and the extent and character of 
his injuries. On cross-examination 
he stated that his opinion was based 
both on personal examination and the 
report of another physician, accom- 
panied by a skiagraph, stating that 
his opinion was based on personal 
examination, independent of the 
skiagraph, and was simply con- 
firmed by it. It was held that his 
entire testimony would not be strick- 
en. Seaboard Air Line R. Co. v. Mad- 
dox, 131 Ga. 799, 638 SE 344. 

3. Chicago, etce., R. Co. v. Sheldon, 
6 Kan. A. 347, 51 PRP’ 808; Heald v. 
Thing, 45 Me. 392; Kreuziger v. Chi- 
cago, ete., R. Co., 73 Wis. 158, 40 NW 
657. 

[a] Statements of wife.—Heald v. 
Thing, 45 Me. 392 

4, Delaware, ete., R. Co. v. Roa- 
lefs, 70 Fed. 21, 16 CCA 601; Thomp- 
son v. Bankers’ Mut. Casualty Ins. 
Co., 128 Minn. 474, 151 NW 180, Ann 
Cas1916A 277. 

5. Miller v: St. Paul City R. Co., 
62 Minn. 216, 64 NW 554. 

6. Lee v. Kansas City Southern R. 
Co., 206 Fed. 765; Mitchell v. State, 
58 Ala. 417; Moore vy. State, 17 Oh. St. 


521; Vosburg v. Putney, 78 Wis. 84, 
47 NW 99. 
[a] Where the fact to be proved 


is part of the basis of the inference, 


it should be rejected. Moore v. 
State, 17 Oh. St. 521. 

7. U. S—Lee v. Kansas City 
Southern R. Co., 206 Fed. 765. 


Ark.—St. Louis, etc., R. Co. v. Wil- 
liams, 108 Ark. 387, 158 SW 494. 

Ida.—Osborn v. Carey, 24 Ida. 158, 
132 P 967. 

Ill. Zamiar v. People’s Gas Light, 
ete, Cos 1204 Tl Al 290: 

Kan.—Smith vy. St. Louis, etc., 


shown to have been true.* 
pert base his judgment in part on conversations. 
with other experts.® 
medical observer should not use facts of which he 
is informed © or the history of the case;’ although 
there is authority for the view that the history of 
the case, so far as it bears on the proper treatment, 
may be taken into consideration by him.® 
ness may regard the complaints’ or statements 1° 
of his patient,»where they were made for the pur- 
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Nor can a medical ex- 


It has also been held that a 


The wit- 


Co., 95 Kan. 451, 148 P 759; Atchison, 
etc., R.- Co. v. Frazier, 27 Kan. 463. 
Mo.—Gibler v. Quincy, etc., R. Co., 
1297 Mor AS 93. LO Sw  hozd. \ 
N. Y.—National Cash-Register Co. 
Vv. Riggs, 22 Mise..716, 50) NYS» 35. 

N. D.—Hintz yv. Wagner, 2oUN: DD 
110, 140 NW 729. 

Wis. —Vosburg v. Putney, 
84, 47 NW 99. 

fa] The symptoms of neurasthenia, 
whether it be traumatic or acquired, 
being the same, and no physician be- 
ing able to classify a case of neur- 
aSthenia as traumatic unless he has 
a history of the case, from which he 
can say that an accident occurred, a 
physician, stating that he formed 
his opinion from the history of the 
case given him by plaintiff, may not 
give his opinion that plaintiff is suf- 
fering from traumatic neurasthenia. 
Lee v. Kansas City Southern R. Co., 
206 Fed. 765. 

[b].Permanency of injury.—A 
physician, while testifying as a 
skilled observer, is not permitted to 
testify to his conclusions ef the per- 
manency of an injury to his patient, 
based partially upon the history of 
the injury detailed to him by the pa- 
tient or other person, and partially 
upon his own examination. Federal 
Betterment Co. vy. Reeves, 73 Kan. 
107, 84 P 560, 4 LRANS 460. 

[el] Waiver of objection.— Where 
plaintiff's physician was asked, 
“From the condition that you found 
this man in, and the subsequent 
treatment you gave him, could you 
state with reasonable certainty what 
the injuries he received had come 
from?’ and he answered, “Taking 
the history of the case, I should say 
undoubtedly it was from this acci- 
dent,” and defendant did not move 
to strike out the answer as nonre- 
sponsive, or for any other reason, the 
form of the question, if objectionable, 
was cured by the answer. Hunter v. 


78 Wis. 


Third Ave. R. Co., 21 Misc. 1, 46 N 
YS 1010. 
8. St. Louis Southwestern R. Co. 


v. Freedman, 18 Tex. Civ. A. 553, 46 
SW 101; Flessher v. Carstens Pack- 
ing Co., 98 Wash. 48, 160 P 14. 

9. Ala.—Louisville, ete., R. Co. v. 
Sandlin, 125 Ala. 585, 28 S 40. 

Ark.—Biddle v. Riley, 118 Ark. 206, 
176 SW 134, LRA1915F 992. 

Kan, —Atchison, ete; AR. Co; 
Frazier, 27 Kan. 4623. 

Minn.—Fulmore v. St. Paul City R. 
Co., 72 Minn. 448, 75 NW 589; Juhn- 
son v. Northern Pac. R. Co., 47 
Minn. 4380, 50 NW 473; Jones v. Chi- 
cago, ete., R. Co., 438 Minn. 279, 45 
NW 444. 

Vt.—Hathaway v. National L. Ins. 
Co. £48 Wits 8S be 

{a] Complaints are especially 
relevant where injuries furnish no 
external indications. Louisville, ete., 
R. Co. v. Sandlin, 125 Ala. 585, -28.S 


40 
U. 


Vv. 


10. S.—Kansas City Southern 
R. Co. v. Clinton, 224 Fed. 896, 140 
CGA +3403" Denver, ete, R...Go. v. 
Roller, 100 Fed. 7388, 41 CCA 22, 49 
LRA 77, : 

Ark.—Plunkett-Garrell Grocer Co. 
v. Johnson, 206 SW 677; Bush v. 
Brewer, 136 Ark. 246, 206 SW 322. 


D. C.—Arcade Co. v. Boxwell, 41 
App. 213. 
Ill.—Eckels v. Muttschall, 230 Ill. 


462, 82 NE 872; Salem v. Webster, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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pose of treatment,!! although they were made after 
suit has been brought;!* but mere narrative state- 
ments of the patient 1% or statements made with a 
view to future litigation 1* cannot be relied on. A 
medical observer should give, with such detail as 
he can, the facts,’® including statements made to 
him by the patient as a basis for treatment,!* on 
which he bases his inference, and the symptoms 
He may, however, in the 
diseretion of the court, be permitted to testify 
without first stating the facts, leaving these to be 
brought out later, as by cross-examination;!8 and 
where the person in question is before the jury, 
who may see an obvious physical characteristic 
which is in part the basis of the witness’ state- 


which he has observed.17 


192 Ill.. 369, 61 NE 3823; Pickens v. 
Kankakee, 200 Ill. A. 547; Stout v. 
Taylor, 168 Ill. A. 410; Fuhry v. Chi- 
cago City R. Co., 144 Ill. A. 521 [aft 
239 Til. 548, 88 NE 221]; McCabe v. 
Swift, 143 Ill. A. 404. 

Ky.—Stearns Coal, ete., Co. v. Wil- 
liams, 177 Ky. 698, 198 SW 54. 

Mich.—Hitchcock v. Burgett, 38 
Mich. 501. 

Mo.—Gibler v. Quincy, etc., R. Co., 
129 Mo. A. 93, 107 SW 1021. 

N. Y.—Fort v. Brown, 46 Barb. 366. 

N. D.—Walters v. Rock, 18 N. D. 
45,115 NW 511. 

Tex.—Newman y. Dodson, 61 Tex. 
91:5) Atchison, ' etc, 0 RS "Con ve. Click, 
(Civ. A.) 32 SW 226. 

Wis.—Monaghan v. 
Fuel Co.) 140 Wis. 
1066. 

fa] Thus it is not error to permit 
a physician testifying as an expert 
to state his opinion as to the nature 
and cause of the bodily or mental 
condition of a patient whom he has 
treated, derived from his own knowl- 
edge, his attendance, treatment, and 
examinations, although based in part 
on statements of the patient and 
complaints made at different times as 
to her pains and sufferings, and in 
the same connection to give his opin- 
jon as to whether the injuries are 
liable to be permanent. Denver, etc., 
R. Co. v. Roller, 100 Fed. 738, 41 
CCA. 22, 49 LRA 77. 

[b] Showing statements as basis 
of opinion.—In a personal injury ac- 
tion, complaints or statements of 
present symptoms made by plaintiff 
to his physician, and on which the 
latter’s opinion as to plaintiff's con- 
dition was based, were admissible in 
evidence in connection with the 
opinion and as its basis. De Courcy 
v. Prendergast Constr. Co., 140 Mo. 
A. 169, 120 SW 632. 

[c] The witness cannot state: 
(1) The cause which the patient as- 
signed for his condition. Illinois 
Cent. R. Co. v. Sutton, 42 Ill. 438, 92 
AmD 81. (2) What the patient said 
as to previous conditions. Peo. v. 
Foglesong, 116 Mich. 556, 74 NW 
730. 

[fd]. Cross-examination may be so 
utilized a3 to reveal to what extent 
the statement of the patient affects 
the inference of the observer. Lay 
v. Adrian, 75 Mich. 488, 42 NW 959. 

11. U. S.—Kansas City Southern 
R. Co. v. Clinton, 224-Fed. 896, 140 
CCA 340. 

T1l.—Coburn v. Moline, etc., R. Co., 
243 Tll. 448, 90 NE 741, 1384 AmSR 
377; Fuhry v. Chicago City R. Co., 
239 Tll, 548, 88° NE 221; Chicago 
Union Tract. Co. v. Giese, 229 Ill. 260, 
82 NE 232; Devine v. Rothschild, 178 
Till. A. 13; Coburn yv. Moline, etc., R. 
Co., 149 Ill. A. 182 [aff 243-Ill) 448, 
90 NE 741, 134 AmSR 877]; McCabe 
v. Swift, 143 Tll. A. 404. 

Ky.—Chicago, etce., R. Co. v. Row- 
ell, 151 Ky. 313, 151 SW 950. 

Mass.—Com. v. Johnson, 188 Mass. 
382, 74 NE 939. ‘ 

Mich.—Holman y. Union St. R. Co., 
114 Mich. 208, 72 NW 202. 

Okl:.—Ft. Smith, ete., R. Co. v. 


Northwestern 
457, 122 NW 


EVIDENCE 


proved.?® 


Hutchinson, 175 P 922. 


Tex.—Spivey v. State, (Cr.) 77 
SW 444. 

1Zio i Kansas) City; '“etc.,. R.2 Co. v. 
Stoner, 51 Fed. 649, 2 CCA 4387; 


Cronin v. Fitchburg, etc., R. Co., 181 
Mass. 202, 68 NE 335, 92 AmSR 408; 
Missouri, ete., R. Co: v. Johnston, 
(Tex, Civ. A.) 67 SW 1769; Austin, 
etc., R. Co. v. McElmurry, (Tex. Civ. 
A.) 33 SW 249. Contra Bates Mach. 
Co. v. Crowley, 115 Ill. A. 540. 

13. Lee v. Kansas City Southern 
R. Co., 206 Fed. 765; U. S. v. Faulk- 
ner, 35 Fed. 730; Hoxsey v. St. Louis, 
ete,, RiCo. 71 Olt (A 76s -Radel*Co. 
v. Dorches, 147 Ky. 506, 145 SW 155, 
389 LRANS 227; Holloway v. Kansas 
City, 184 Mo. 19, 82 SW 89; State v. 
Soper, 148 Mo. 217, 49 SW 1007. 

14. Salem v. Webster, 95 Ill. A. 
120 [aff 192 Ill. 369, 61 NE 323]; 
Hintz v. Wagner, 25 N. D. 110, 140 


NW 729 
State, 143 


15. Ala.—Braham  y. 
Ala. 28, 38 S 919. 
Rete Milena v. Geneva, 203 Ill. A. 


Ind.—Louisville, ete, R. Co. v. 
Wood, 113 Ind. 544, 14 NE 572, 16 
NE 197; Louisville, ete, R. Co. v. 
Ei lsanple 12 Ind. A. 301, 38 NE 
ef 3 

Me.—State v. Smith, 32 Me. 369, 
54 AmD 578. 


Md.—Jones v. Collins, 94 Md. 403, 
51 A 398. 
an a ee ae v. Rider, 99 Mass. 

Mich.—Hitchcock v. Burgett, 38 
Mich. 501; White v. Bailey, 10 Mich. 
155. 

Minn.—Scott v. Hay, 90 Minn. 304, 
97 NW 106. 

Mo.—Freeman v. Loyal Protective 
Ins. Co., 196 Mo. A. 388, 195 SW 545. 

N. Y.—Johnson v. Steam Gauge, 
ete., Co., 146 N. Y. 152, 40 NE 1773; 
Friess v. New York Cent., etce., R. 
Co., 67 Hun 205, 22 NYS 104; Matte- 
son v. New York Cent. R. Co., 62 
Barb. 364 [aff 35 N. Y. 487]; Jeffer- 
son Ins. Co. v. Cotheal, 7 Wend. 72, 
22 AmD 567. 

Oh.—Bahl v. Byal, 90 Oh. St. 129, 
106 NE 766. 

Pa.,— Williams Vv. Philadelphia 
Rapid Transit Co., 257 Pa. 354, 101 
A 748. 

Tex.—Hazelwood v. State, 79 Tex. 
Cr. 488, 186 SW 201. : 

16. Ark.—Biddle v. Riley, 118 
Ark. 206, 176 SW 134, LRA1915F 992. 

Tll.—Salem v. Webster, 192 Ill. 369, 
61 NE 323 [aff 95 Ill. A. 120]. 

Towa.—Van Winkle v. Chicago, etc., 
R. Co., 93 Iowa 509, 61 NW 929. 

Ky.—Brown v. Louisville, etc. R. 
Co., 13 Ky. Op. 442. ) 

Mass.—Cronin v. Fitchburg, etc., 
R. Co., 181 Mass. 202, 68 NE 335, 92 
AmSR 408. 

Tex.—Missouri, etc, R. Co. v. 
Johnson, (Civ. A.) 67 SW_ 769. 

Wyo.—Acme Cement Plaster Co. 
v. Westman, 20 Wyo. 143, 122 P 89. 

17. Jacksonville Southeastern R. 


Co. v. Southworth, 32 Ill. A. 307; 
Monahan v. Roderick, 183 Iowa 1, 166 | 
NW 725. 

18, Lodge v. Lodge, '%. Del. 418; 
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ment, such characteristic need not otherwise be 
Where the facts do not afford ground 
for a reasonable inference,2° and a fortiori where 
they show that no such inference as that stated can 
properly be drawn,*! the evidence will be rejected.. 

Examination for purpose of qualifying as witness. 
Testimony by a medical witness as to physical con- 
dition is not rendered incompetent by reason of the 
fact that the knowledge of the witness was ac- 
quired at an examination made for the purpose of 
qualifying him to testify,?2 but in such ease the 
witness must base his testimony solely on the ex- 
amination made by him and not upon statements. 
in the nature of self-serving declarations made by 
the patient during his examination,?* and acts of 


Jones vy. Collins, 94 Md. 403, 51 A 
398; State v. Ross, (Mo.) 178 SW 475; 
re v. Youngs, 151 N. Y. 210, 45 NE 

19. Muskogee Electric Tract. Co. 
v. Bryant, 56 Okl. 75, 78, 155 P 879 
(testimony based in part on plain- 
tiff being a fleshy woman. “The 
plaintiff was present at the trial, 
and whether or not she was a fleshy 
woman was manifestly a fact to be 
determined by the jurors from their 
observation”). 

20. Cal.—Peo. v. Marseiler, 70 Cal. 
93) ee 5038 

Ill.—People’s Gas Light, etc., Co. 
v. Porter, 102 Ill. A. 461. 

Jowa.—Reininghaus v. Merchants’ 
hs Assoc., 116 Iowa 364, 89 NW 
repeat ease v. Olmstead, 30 Mich. 

N. Y.—Sullivan v. Metropolitan St. 
R. Co., 63 App. Div. 46, 71 NYS 280; 


McCabe. v. Third Ave. R. Co., 22 
Mise. 707, 50 NYS 34. 

Pa.—Williams v. Philadelphia 
Rapid Transit Co., 257 Pa. 354, 101 
A 748. . 
ei eoe opine gon: v. State, 9 Tex. A. 


Vt.—Sias v. Consolidated Lighting 
Conev3n i385; 250 8A b4e 


{a] A mere conjecture, without 
basis of fact, is rejected. People’s 
Gas .Light, etce., Co. v. Porter, 102 


Ill. A. 461; Higbee v. Guardian Mut. 
L. Ins. Co., 66 Barb. 462 [aff 53 N. 
Y. 603]; Peo. v. Rogers, 13 AbbPrNS 
GEYER ZO: 

[b] Lack of a récent professional 
examination affects only the weight 
of the evidence where the time of 
actual observation is not too remote 


to be relevant. Reininghaus  v. 
Merchants’ Life Assoc., 116 Iowa 
364, 89 NW 11138. 

21. Prince v. State, 100 Ala. 144, 
14 S')409). 46) (AmSRT 28% SPeonsiw. 
Schultz-Knighten, 277 Ill. 2388, 115 
NE 140; Manhattan L. Ins. Co. v. 
Beard, 112 Ky. 455, 66 SW 35, 23 
Kyl 1747. 

22. Ill.—Hckels v. Bryant, 137 Ill. 
A. 2384, 


Mass.—Cronin vy. Fitchburg, etc., 
R. Co., 181 Mass. 202, 68 NE 335, 92 
AmSR 408. 

Mo.—Coghill v. Quincy, ete., R. Co., 
(A.) 206 SW 912. 

N. C.—Cooper v. Seaboard Air Line 
R. Co., 163 N. C. 150, 79 SE 418. 

Okl.—-Sti Louis, ete, R. Co. v.. Mc- 
Fall, 163 P 269; Chicago, etc., R. Co. 
v. Jackson, 162 P 823. 


Tenn.—Mississippi, ete. R. Co. v- 
Ayres, 16 Lea 725. 
Tex.—International, ete., R. Co. v.- 


Williams, (Civ. A.) 160 SW 639; Mis- 
souri, etc., R. Co. v. Johnson, (Civ. 
A.) 67 SW 769. 

{a] That the examination is made 
ex parte does not affect the admis- 
sibility of evidence as to its results. 
Mississippi, etc. R. Co. v. Ayres, 16 
Lea (Tenn.) 725. ’ 

23. Union Pac. R. Co. v. McMican, 
194 Fed. 393, 114 CCA 311; Coburn v. 
Mcline, ete., R. Co., 243 Ill. 448, 90 
NE.741,.. 134. AmSR. 377;_ KFuhry _yv. 
Chicago City R. Co., 239 Ill. 548, 88 
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the person under examination, which may have been 
either voluntary or involuntary, cannot form part 


of the basis of the opinion.** 


The result of an X-ray examination may be 
stated ;2° and where X-ray plates and photographs 
have been proved and interpreted by a physician, 
he may explain them to the jury.”® 

An autopsy may afford a sufficient basis for a 
statement as to the cause of death;?* and a coroner, 
who was also a physician, has been allowed to state 
an opinion, based on facts obtained at a _post- 
mortem examination as to a testator’s mental con- 


dition when he executed his will.?° 
[§ 762] d. Mechanical or 
ences. 


NE 221; Chicago Union Tract. Co. v. 
Giese, 329 Tl. 260, 82 NE 232; Ken- 
dall v. Chicago R. Co., 185 Ill. ING 145; 
Elward v. Illinois Cent. R. Co;, 161 
Tl. A. 680; McCullough v. Aurora, 
ete., R. Co., 154 Ill. A. 208; Coburn v. 
Moline, etc., R. Co., 149 Ill. A. 132 
[aff 243 Ill. 448, 90 NE le 134 om 
SResidiewe Chicago, etc., Co. 
Rowell, 151 Ky. 313, 151 Rew 950: 
Texas, etc., R. Co. v. ‘Stephens, (Tex. 
Civ. A.) 198 SW 396. 

“A physician who has not treated 
the injured person but has made an 
examination to enable him to testify 
on a trial as to his condition, must 
base his opinion on objective and 
not subjective conditions. He can- 
not relate nor take into consideration 
the self-serving statements of the 
injured person made to him, not with 
reference to his treatment, but with 
reference to his trial.” Fuhry v. 
Chicago City R. Co., 239 Ill. 548, 
550, 88 NE 221. 

24, Stadler vy. Chicago City R. 
Con159 Ty AS61 7 

[a] Movements of fingers.—The 
witness should not be permitted to 
answer the question, “Can he (plain- 
tiff) flex his fingers to his palm?’ he 
having testified that the muscles 
moving the fingers are voluntary 
ones and under control of the person. 
Barnes v. Chicago City R. Co., 147 
Ill. A. 601. 

25. I11.—Dooley vy. Chicago City R. 
Co., 166 Ill. A. 312; Judejko vy. Chi- 
cago City R. Co., 166 Ill. A. 140. 

Iowa.—State v, Matheson, 142 Iowa 
414, 120 NW 10386, 134 AmSR 426. 

Kan.—Hoskinson v. Smyser, 95 
Kan. 568, 148 P 640. 

Md.—United R., etc., 
117 Md. 686, 84 A 75. 

N. Y.—Marion v. B. G. Coon Constr. 
Co. 157 App. Div. 95; 141 NYS) 647 
{rev 216 N. Y. 178, 110 NE 444]. 

ea Vv. Wright, 80 Vt. 298, 
67 A 80 

Wash. Courier v. Dumon, 24 Wash. 
648, 64 P 804. 

[al The witness may state: (1) 
The condition of a broken bone as 
shown by an X-ray picture. Shel- 
don v. Wright, 80 Vt. 298, 67 A 807. 
(2) That an X-ray photograph subr 
stantiated his diagnosis. Hoskinson 
v. Smyser, 95 Kan. 568, 148 P 640; 
United R., etc., Co. v. Dean, LAS; Ma. 
686, 84 A 75; Marion v. B. G. Coon 
Constr. Co., 216 N. Y. 178, 110 NE 444 
{aff 157 App. Div. 95, 141 NYS 647]. 
(3) Whether an X-ray examination 
disclosed a stone in the kidney. Cole- 


Co. v. Dean, 


sar v. Star Coal Co., 255 Ill. 532, 99 
NE 709. . 
26. United _R., etc., Co. v.. Dean, 


117 Md. 686, 84 A 75; Missouri, etce., 
R. Co. v.-Coker, (Tex. Civ.-—A.) 143 
Sw 218. 

[a] A physician may describe the 
difference between the appearance of 
bone and flesh in an X-ray photo- 
graph. Missouri, ete, R. Co. v. Co- 
ker, (Tex. Civ. A.) 143 SW 218. 

27," Peo.’ v. Durrant, 116 Cal, 179, 
AR Pe TO. 


Necessary Infer- 
A medical witness may be permitted to state 
the result in his own mind of applying mechanical 


EVIDENCE 


laws to the medical facts observed by him.?° 
ingly such witnesses have been permitted to state 
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Accord- 


inferences as to whether certain bruises on the head 


of deceased could have been made by one blow;*° 
whether a wound was made by a blunt,*1 cutting,*? 
or deadly ** instrument, or with what kind of an 


instrument,?+ and how much force it would take 


28. Lefever v. Stephenson, (Mo.) 
193 SW 840. 

29. Fort vy. State, 52 Ark. 180, 11 
SW 959, 20 AmSR 163; Morrow v. 
National Masonic Acc. Assoc., 125 
Iowa 638, 101 NW 468. 

30. Com. v. Piper, 120 Mass. 185; 
a v. Rogers, 13 AbbPrNS (N. Y.) 

Sliy Peo.cv.<Olsen, 1e-Cals JA. 117, 181 
P 676; Carthaus v. State, 78 Wis. 560, 
47 NW 629. 


[a] Club.—Carthaus y. State, 78 
Wis. 560, 47 NW 629. 

32. Ala.—Littleton v. State, 128 
IER he PADS SEBO 

Iowa.—State v. Morphy, 33 Iowa 
270, 11 AmR 122, 

Me.—State v. Knight, 43 Me. 11, 


Md.—Williams vy. State, 64 Md, 384, 
INGA EB. 8%6 

N. C.—State v. Wilcox, 132 N. C. 
1120, 44 SE 625. 


Tex.—Ozark vy. State, 51 Tex. Cr. 
106, 100 SW 927, ‘ 

33. Hardin v. State, 51 Tex. Cr. 
559, 103 SW 401. 

34 Ark.—Fort v. State, 52 Ark. 
180, 11 SW 959, 20 AmSR 168. 

Fla.—Clemons y. State, 48 Fla. 9, 
387 S 647. 

Towa.—State v. Seymour, 94 Iowa 


699, 68 NW 661. 

La.—State v. Breaux, 104 La. 540, 
2950S; 222. 

Mo.—State v. Spaugh, 199 Mo. 147, 
97 SW 901. 

Tex.—Nesbitt v. State, 75 Tex. Cr. 
457, 171 SW 1126. 

Wis.—Bowers y. State, 122 Wis. 
163, 99 NW 447. 

[a] ' Naked fist.—Clemons v. State, 
48 Fla. 9, 37 S 647. 

[b] Club.—State v. Seymour, 94 
Towa 699, 63 NW 661. 

{c] The witness cannot be asked 
(1) how wounds were probably made. 
State v. Rainsbarger, 74 Iowa 196, 
387 NW 153. (2) Nor is his personal, 
as distinguished from his profes- 
sional, opinion admissible. Steagald 
v. State, 24 Tex. A. 207, 5 SW 853. 

[d] Inference rejected.—Wilson v. 
iPeo, 4A. ParkwerilGNndg Yi) i619? 

35. Fort v. State, 52 Ark. 180, 11 
SW 959, 20 AmSR 1638; Peo. v. Fish, 
125 INeeY L865 216 INE S19% 


8G. Ala.—Rash vy. State, 61 Ala. 
89. 

Rg Ahem rhage v. Terr., 13 Ariz. 2, 
108 P 222. 

Ark.—Fort v. State, 52 Ark. 180, 
11 SW 959, 20 AmSR 163. 

Cal.—Peo. v. Weber, 149 Cal. 325, 
86 P 671. 

Ky.—Weathers v. Com., 162 Ky. 


146, 172 SW 107. 

Tex.—Roquemore vy. State, 59 Tex. 
Cr, 568, 129 SW 1120. 

{a] Skilled knowledge is needed 
to enable a witness to state what 
caused a bullet to deflect after enter- 
ing the body. Peo. v. Yokum, 118 Cal, 
437, 50 P 686. 

37. Peo. v. WoNe Chuey, 117 Cal. 
624, 49 P 833. 

38. State v. Lee, 65 Conn. 265, 30 
A 1110, 48 AmSR 202, 27 LRA 498; 


to make it;®5 the course ** and size °" of a bullet 
causing an observed injury; whether a wound could 
have been self-inflicted,*® or how it was inflicted,?? 
whether by a single blow, 40 or by a person standing 
near,*+ and if so, how near ;42 and the direction of 
a blow,#2 wound,** or flow of. blood.*® 
nesses have also been permitted to state that a 
stain was made by human blood;*® the appearance 
of a child, as related to the period of gestation,*7 


Such wit- 


State v. Knight, 43 Me, 11; Com. vy. 
Spiropoulos, 208 Mass. 71, 94 NE 
451; Washburn vy. National Acc. Soc., 
10 NYS 366. 

[a] Inference rejected.—Wise v. 
State, 11 Ala. A. 72, 66 S 128; Treat 
v. Merchants’ Life Assoc., 198 Ill. 
431, 64 NE 992; Knights Templars, 
etc., Indemn. Co. vy. Crayton, 110 Ill. 
A. 648 {aff 209 Ill. 550, 70 NE 1066]; 
State v. Bradley, 84 S. C. 136, 13 SE 
315; State v. Senn, 32° S.C. 392, 11 
SH 292. 
ey Ala.—Rash v. State, 61 Ala. 

Cal.—Peo. v. Durrant, 116 Cal. 179, 
ABml Bs 
ne Di C—Taylor ver U.S. oe App: 

La.—State v. Breaux, 104 La. 540, 
29 S 22 

Md. a Bot v. State, 38 Md. 15. 

Minn.—Hylaman vy. Midland Ins. 


Co., 136 Minn, 132, 161 NW 3885. 
Pa.—Com, y. Crossmire, 156 Pa. 
304, 27 A 40. 
Tex.—-Galveston, etesy R= i rCosaivs 


bergen 26 Tex. Civ. A. 153, 62 SW 


[a] Satisfactory knowledge and 
facilities tee observation must be 
shown. hay lor aver nUiaS ent eA p: 
(D, E.) at. 

40. Com. v. Piper, 120 Mass. 185; 


Peo. v. Schmidt, 168 N. Y. 568, 61 
NE 907. 

41. State v. Asbell, ‘7 Kan. 298, 46 
P 770. 

42, Peo. v. Hawes, 98 Cal. 648, 33 
Pao 

[a] Merely being a physician and 


with some familiarity with gunshot 
wounds is not adeauate qualification 
to state low far a pistol was when 
the fatal shot was fired. Peo. vy. 
Lemperle, 94 €al. 45, 29 P 709. 

43. U. S.—Hopt vy. Utah, 120 U. S. 
430, 7 SCt 614, 30 L. ed. 708. 

Dak.—Terr. v. Egan, 3 Dak, 119, 13 


NW 568. 

Ga.—Perry v. State, 110 Ga. 234, 
36 SH 781. 

N. Y.—Johnson v. Steam Gauge, 


ete!, Co. vl46. Ni fWe-. 252; 40, ONES 
[aff 72 Hun 535, 25 NYS 689]. 

Utah.—Peo. v. Hopt, 4 Utah 247, 9 
P40. 

[a] From behind.—Perry v. State, 
110 Ga, 234, 36 SE 781. 

[b] Inference rejected.—McKee y. 
State, 82 Ala. 32, 2 S 451. 

44. Fort v. State, 52 Ark. 180, 11 
Sw 959, 20 AmSR-—163; State v. 
Keene, 100 N. C. 405, 6 SE 91; State 
v. Merriman, 34 8S. C. 16, 12 SE 619, 
3D) SS C60 7a iS Be Sosa Peo esky: 
Hopt, 4 Utah 247, 9 P 407. 

[a] Range of shot.—A skilled wit- 
ness may testify as to the range of 
shot after entering the head. State v. 


Keene, 100 N. C. 509, 6 SE 91. 

45 Dinsmore vy. State, 61 Nebr. 
418, 85 NW 445. - 

46. State v. Miller, 14 Del. 564, 


32 A 137; Com. v. Crossmire, 156 Pa. 


304;.27.A 40. 
47. Peo. v. Johnson, 70 Ill. A. 634; 
Young vy. Makepeace, 103 Mass. 50. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or its age;** the competency of a nurse;*? dimin- 
ished earning capacity,°° or inability to do certain 
acts °1 resulting from certain injuries; the exist- 
ence of pain,°? and how long it continued;** danger 
of life;>* the proportion of negro blood in a given 
person;°° the results of an autopsy ;°* the symptoms 
observed by the witness;°7 whether symptoms are 
feigned,®* or could have been feigned;5® a dispo- 
sition to conceal the extent of actual injury;®° the 
treatment in a given case;*! whether a given treat- 
ment is usual ®? or necessary ;®? and whether an ex- 
amination was thorough or superficial.®* 


been considered that a physician’s 


48. State v. Smith, 61 N. C. 302; 
St. Louis Southwestern R. Co. v. 
Norvell, (Tex. Civ. A.) 115 SW 861. 

49. Ward vy. St. Vincent’s Hospi- 
tal, 78 App. Div. 317, 79 NYS 1004. 

50. Southern Pac. Co. y. Hall, 100 
Fed. 760, 41 CCA 50 (loss of foot by 
a carpenter). 

51. Peo. v. Brown, 2 Cal. Unrep. 
Cas. 701, 13 P 222; Holman v. Union 
Bt R. Co., 114 Mich. .208, 72 NW 

[a] Housework.—Holman vy. Union 
St. R. Co., 114 Mich. 208, 72 NW 202. 

52. Chicago, etc., R. Co. v. Martin, 
112 111.16, 1 NE 111; Holman y. Union 
St. R. Co., 114 Mich. 208, 72 NW 202; 
Rosevelt vy. Manhattan R. Co., 59 
Ne Yi. super. 1:97) 13" INyS1598) fait 
133 N Y. 557 mem, 30 NE 1148 mem]. 

53. Wilkins v. Missouri Valley, 
(Ilowa) 96 NW 868. 

54. Rumsey v. Peo., 19 N. Y. 41. 

55. White,v. Clements, 39 Ga, 232. 

56. Ala.—Simon vy. State, 108 Ala. 
27, 18 S 731. 

Ark.—King v. State, 55 Ark. 604, 19 
Sw 110. 

Md.—Williams y. State, 64 Md. 384, 
1 A 887. 

Mass.—Com. vw. Taylor, 132 Mass. 
261. 

Mo.—State v. Brooks, 92 Mo. 542, 
5 SW 257, 330. 

Nev.—State v. Buralli, 27 Nev. 41, 
(al EE. 

N. J.—State v. Crivelli, 89 N. J. L. 
259, 98 A 250. 

N. Y.—Peo. v. Schmidt, 168 N. Y. 
568, 61 NE 907. 

Tex.—McConnell v. State, 22 Tex. 
A. 354, 3 SW 699, 58 AmR 647. 

Utah.—State v. Mortensen, 26 Utah 
312, 73 P 562, 633. 

[a] The witness may state indica- 
tions as to: (1) Cause of death. Si- 
mon y. State, 108 Ala. 27, 18 S 7381. 
(2) The time since deceased had his 
last meal. State v. Mortensen, 26 
Utah 312, 73 P 562, 633. 

57. Pierson v. Peo., 18 Hun 239 
[aff 79 N. Y¥. 424, 35 AmR 524]. 

58. Ill.—Chicago Union Tract. Co. 
v. Fortier, 205 Ill. 305, 68 NE 948, 
Chicago, etc., R. Co. v. Martin, 112 
P16 oN i, 

Kan.—Hopson v. Union Tract. Co., 
101 Kan. 499, 167 P 1059. 

Mich.—Cole vy. Lake Shore, etc., R. 
‘Co, 95 Mich. 77. 54 NW 688. 

Minn.—Harrold v. Winona, etc., R. 
‘Co., 47 Minn. 17, 49 NW 389. 

N. Y.—Tisdale vy. Delaware,, etc., 
Canal Co., 4 NYS 812 [aff 116 N. Y. 
416, 22 NE 700]. 

Pa.—Com. v. Wireback, 190 Pa. 138, 
42 A 542, 70 AmSR 625. : 

Tex.—McGrew v. St. Louis, etc., R. 
Co., 32 Tex. Civ. A. 265, 74 SW 816; 
Missouri, ete., R. Co. v. Wright, 19 
Tex. Civ. A. 47, 47 SW 56; Austin, 
etc., R. Co. v. McElmurry, (Civ. A.) 
33 SW 249; Burt v. State, 38 Tex. 
Cr. 397, 40 Sw 1000, 48 SW 344, 39 
LRA 305, 330. 

vt.—State v. Hayden, 51 Vt. 296. 

[a] An observer practically skilled 
may state the same inference. Com. 
v. Wireback, 190 Pa. 138, 42 A 542, 
70 AmSR 625 (warden of prison). 

[b] Confidence in the person ex- 
amined cannot form part of the basis 


[22 C.J.—41] 


EVIDENCE 


function in the 
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It has 
inference is not 


of the inference. Austin, etc, R. 
Co. v. McHlmurry, (Tex. Civ. A.) 33 
SW 249. 

[c] Evidence viewed with caution. 
—Hopson v. Union Tract. Co., 101 
Kan. 499, 167 P 1059. 

[ad] Shamming before jury.—‘De- 
fendant offered testimony of a phy- 
sician, who had known plaintiff for 
some years, that, in his opinion, she 
was ‘shamming before the jury.’ This 
was properly excluded. A physician 
is no better qualified to give an opin- 
ion upon that subject than are jurors, 
who observe the actions and appear- 
ance of the witness upon the stand 
and in the court-room.” Cole v. 
Lake Shore, etc., R. Co., 95 Mich. 77, 
80, 54 NW 638. 

59.. Braham v. State, 143 Ala. 28, 
38-8, 9195 Missouri, ete. R. GCo.*v. 
Aaa he LO Tex e-Civ. TAL 47, 47 SW, 


60. Plummer vy. Ossipee, 59 N. H. 


55. 

61. Peo. v. Koerner, 154 N. Y. 355, 
48 NIX 730; Hier v. Stites, 91 Oh. St. 
127, 110 NE 252. 


62. Peo. v. Koerner, 154 N. Y. 355, 
48 NE 730. 

63. Missouri,’ -etc;- R.- "Co. -v. 
Wright, 19 Tex. Civ. A. 47, 47 SW 


56 Ay aa necessary in an opera- 
tion). 

64. Northern Pac. R. Co. v. Urlin, 
158 U. S. 271, 15 SCt 840, 39 L. ed. 
Odidte ; 

65. Ala.—Wise v. State, 11 Ala. 
A. 72, 66 S 128. 

Ark.—Brown v. State, 55 Ark. 593, 
18 SW 1051. 

Cal.—Peo. v. Farley, 124 Cal. 594, 
Du Dd 

Ind. T.—Wilson v. U. S., 5 Ind. T. 
610, 82 SW 924. 

Iowa.—State v Rainsbarger, 74 
Iowa 196, 37 NW 153. 

La.—State v. Fontenot, 50 La. Ann, 
537, 23 S 634, 69 AmSR 455. 

Md.—Davis v. State, 38 Md. 15. 

Miss.—Foster v. State, 70 Miss. 
755, 12 S 822. 

N. Y.—Johnson v. Steam-Gauge, 
ete., Co., 146 N. Y. 152, 40 NE 773. 

N. C.—State v. Jones, 68 N. C. 443. 

Oh.—Perkins v. State, 5 Oh. Cir. 
CEI bois 2Ohe Cirs Dees 292% 

Okl.—Manning v. State, 7 Okl. Cr. 
36s ADS Ps 1029; 

Tex.—Cooper v. State, 23 Tex. 331; 
Williams v. State, 30 Tex. A. 429, 17 
SW 1071; Steagald v. State, 24 Tex. 
A, 207, 56 SW 853; Hunt v. State, 9 
Tex. A. 166. 

[a] A fortiori an ordinary ob- 
server cannot state the same infer- 
ence. McKee v. State, 82 Ala. 32, 2 
S 451; Cooper v, State, 23 Tex. 331; 
Cavaness v. State, (Tex. Cr.) 74 SW 
908. 

66. Peo. v. Farley, 124 Cal. 594, 
57-P 571; Parrott v. Com., 47 SW 
452, 20 KyL 761. J 

[a] Direction of blow.—It is er- 
ror to permit a witness to state 
whether a blow was struck from in 
front or behind, without a minute de- 
scription of the wounds given. Par- 
rott v. Com., 47 SW 452, 20 KyL 761. 

67. Ark.—Brown v. State, 55 Ark. 
593, 18 SW 1051. 

Ind, ‘T.==<walson v. U..S.,.5 Ind,,T. 
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admissible to show the position of the body at the 
time a wound was received or the position of the 
person who inflicted it,® as the fact is one as to 
which a jury may form a reasonable inference,** 
and which is often intimately connected with their 


ease;°’ but nevertheless such evi- 


dence has been received.*® 

Probabilities, 
proper to be considered in reference to an existing 
physical condition,®® and a medical witness may be 
permitted to state the probable effects of disease, 
injury, or other conditions observed by him.’° 


Probabilities are 


The 


610, 82 SW 924. 
Fe una tet ps v. State, 58 Miss. 


Oh.—Perkins v. State, 5 Oh. Cir. Ct. 
597, 3 Oh, Cir. Dec. 292. 

Tex.—Williams y. State, 30 Tex. 
A. 429, 17 SW 1071. 

68. Iowa.—State y. Cross, 68 lowa 
180, 26 NW 62. 

Mass.—Com. y. Dorr, 216 Mass. 314, 
103 NE 902. 

Nev.—State v. Buralli, 27 Nev. 41, 
TA P22. 

Pa.—Com. v. Lenox, 3 Brewst. 249. 

Ss. C.—State v. Sullivan, 43 S. C. 
205, 21 SH 4. 

{a] A witness may state that the 
muzzle of a gun must have been: (1) 
Higher than the person shot. State 
v. Merriman, 34 S. C. 16, 12 SE 619, 
35 S. C. 607, 14 SE 394. (2) Covered 
by his hand. State v. Cross, 68 lowa 
180, 26 NW 62. (3) A statement that 
deceased could not have been in a 
stooping position when shot has also 


been received. Com. vy. Lenox, 3 
Brewst. (Pa.) 249. 
[b] On cross-examination such a 


question may be asked. State v. Sul- 
livan, 43 S. @r7 205, 21 SHE 4. 

69. Quinn v. O’Keeffe, 9 App. Div. 
68, 41 NYS 116 [app dism 151 N. Y. 
633 mem, 45 NE 1134 mem]; Holt v. 
Kings County School-Dist. No, 71, 102 
Wash, 442, 173 P 335. 

70. Ala.—Louisville, etce., R. Co. 
v. Stewart, 128 Ala. 3138, 29 S 562. 

Ark.—Missouri, etc., R. Co. v. Col- 
lins, 106 Ark. 3538, 153 SW 607. 

Cal.—Kimic vy. San Jose-Los Gatos 
Interurban R. Co., 156 Cal. 379, 104 
P 986; Perkins v. Sunset Tel., etc., 
Co.,7155) Cal. 712, 103 P 190! 

Ga.—Von Pollnitz v. State, 92 Ga. 
16, 18 SE 301, 44 AmSR 72. 

Ill.—Fellows-Kimbrough v. Chi- 
cago City R. Co., 272 Ill. 71, 111 NE 
499; Donnelly v. Chicago City R. Co., 
235 Ill. 35, 85 NE 233; Dudleston v. 
Chicago Heights, 175 Ill. A. 551; Dli- 
nois Cent. R. Co. v. Treat, 75: Ill. A. 
327. 

Ind.—Evansville, ete, R. Co. v. 
Crist, 116 Ind. 446, 19 NE 310, 9 Am 
SR 865, 2 LRA 450; Louisville, etc., 
R. Co. v. Wood, 113 Ind. 544, 14 NE 
572, 16 NE 197. 

Iowa.—Ingebretsen v. Minneopolis, 
etc., R. Co., 176 Iowa 74, 155 NW 327; 
Miller v. Harrison County, 171 Iowa 
270, 153 NW 1033; Manton v. Stevens, 
170 Iowa 495, 153 NW 87; Vohs v. 
Shorthill, 120 Iowa 538, 107 NW 417. 

IKxan.—Sillix vy. Armour, 99 Kan. 
1038, 160 P 1021. 

Ky.—lIllinois Cent. R. Co. v. Beeler, 
142 Ky. 772, 1385 SW 305. 


Md.—Fletcher vy. Dixon, 107 Md. 
420, 68 A 875. 
Mass.—Monize Vv. Begaso, 190 


Mass. 87, 76 NE 460. 

Mich.—Sykes y. Portland, 193 Mich. 
86, 159 NW 325; Hummer v. Midland 
Casualty Co., 181 Mich. 386, 148 NW 
413; Beaumerle v. Michigan Cent. R. 
Co., 152 Mich. 345, 116 NW 424; 
Graves v. Battle Creek, 95 Mich. 266, 
an 757, 35 AmSR 561, 19 LRA 
641. 

Mo.—Stobile v. McMahon, 190 SW 
652; Meily v. St. Louis, etc., R. Co.. 
215 Mo. 567, 114 SW 10138; Taylor v. 
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statement may relate to such matters as the perma- | nence of the conditions observed by the witness,’* 


Metropolitan St. R. Co., (A.) 183 SW 
1129; Jerome v. United R. Co., 155 
Mo. A. 202, 1384 SW 107; Witty v. 
Springfield Tract. Co., 153 Mo. A. 429, 
134 SW 82; Monroe v. United R. Co., 
154 Mo. A. 39, 183 SW 645; Holden v. 
Missouri R. Co., 108 Mo. A. 665, 84 
SW 133; Robinson v. St. Louis, etc., 
Re 5Co., - 103) Mo. A. 110 ASW 408. 

Nebr.—Poffenbarger v. Smith, 27 
Nebr. 788, 48 NW 1150. 

N. Y.—Walden v. Jamestown, 178 
Ne Yh 5211370°70) INH 466) 979 “App. Div: 
433, 80 NYS 65; McClain y. Brooklyn 
City R. Co., 116 N. Y. 459, 22 NE 1062; 
Griswold v. New York Cent., etc., R. 
Co., 115 N. Y. 61, 21 NE 726, 12 Am 
SR 775; Thompson y. Peterson, 152 
App. Div. 667, 137 NYS 635; Graham 
v. Joseph H. Bauland Co., 97 App. 
Div. 141, 89 NYS 595; Rosenblatt v. 
Joseph M. Cohen House Wrecking 
Co., 91 App. Div. 413, 86 NYS 801; 
Kelly v. United Tract. Co., 88 App. 
Div. 283, 85 NYS 9; Walden v. James- 
town, 79 App. Div. 433, 80 NYS 65, 
12 NYAnnCas 3138 [aff 178 N. Y. 213, 
70 NE 466]; Knoll v. Third Ave. R. 
Co., 46 App. Div. 527, 62 NYS 16 [aff 
168 N. Y. 592 mem, 60 NE 1113 mem]; 
Maher v. New York Cent., etc., é 
Co., 20 App. Div. 161, 46 NYS 847 
[aff 162 N. Y. 683 mem, 57 NE 1116 
mem]; Quinn v. O’Keeffe, 9 App. Div. 
68, 41 NYS 116 [app dism 151 N. Y. 
633 mem, 45 NE 11384 mem]; Penny 
v. Rochester R. Co., 7 App. Div. 595, 
40 NYS 172 [aff 154 N. Y. 770 mem, 
49 NE 1101 mem]; Clegg v. Metro- 
politan St. R. Co., 1 App. Div. 207, 
37. NYS 130. [aff 159 N. Y. 550 mem, 
54 NE 1089 mem]; King v. Second 
Ave. R. Co., 75 Hun 17, 26 NYS .973 
{aff 148 N. Y. 739 mem, 42 NE 724 
mem]; Ganiard v. Rochester City, 
etc., R. Co., 50 Hun 22, 2 NYS 470 
[aff 121 N. Y. 661 mem, 24 NE 1092 
mem]; Griswold v. New York Cent., 
etc., R. Co., 44 Hun 236 [aff 115 N. Y. 
61, 21 NE 726, 12 AmSR 775]; Moran 
v. Dake Drug Co., 134 NYS 995; Mori- 
son v. Broadway, etc., R. Co., 8 NYS 
436 fafft 130. N. Y.166,, 29 NE 75715 
Ney v. Troy, 3 NYS 679 [aff 123 
N. Y. 628 mem, 25 NE 952 mem]; 
Cook v. New York Cent., ete., R. Co., 
1 NYS 711. 

N. C.—Alley v. Charlotte Pipe, etc., 
Co., 159 N. C 32%, 74 SE 885. 

Oh.—New York, etc., R. Co. v. El- 
lis; > 13) OhaiCirs, Ctr 704,98 6% Obs” Cin; 
Dec. 304. 

Or.—Rugenstein vy. Ottenheimer, 70 
Or. 600, 140 P 747; Crosby v. Port- 
land R. Co., 53 Or. 496, 100 P 300, 
101 P 204. 

R. I.—Ellis vy. Rhode Island Co., 
67 A 428. 

S. C—Stembridge vy. Southern R. 
Co., 65 S. C, 440, 43 SE 968. 

Ss. D.—Klingaman y. Fish, etc., Co., 
19 S. D. 139, 102 NW 601. 

Tex.—R. Co. v. Rasmussen, (Civ. 
A.) 181 SW 212; Pullman Co. v. 
Hoyle, 52 Tex. Civ A. 534, 115 SW 
315; Missouri, ete., R. Co. v. Lynch, 
40 Tex. Civ. A. 5438, 90 SW 511. 

Va.—Norfolk R., etc., Co. v. Sprat- 
ley, 103 Va. 379, 49 SE 502. 

Wasn.—Holt vy. School Dist., 
Wash. 442, 173 P 335. 

Wis.—Faber v. C. Reiss Coal Co., 
124 Wis. 554, 102 NW 1049; Hallum v. 
Omro, 122 Wis. 337,99 NW 1051; 
Morgenstein v. Nejedlo, 79 Wis. 388, 
48 NW 652; Rinehart v. Whitehead, 
64 Wis. 42, 24 NW 401. 

Que.—Montreal St. R. Co. v. Nor- 
mandin, 26 Que. K. B. 467. 

{al The witness may state as a 
probable result: (1) Aggravation of 
a previous condition of partial pa- 
ralysis. Amann v. Chicago Cons. 
Tract... Co, ° 148 Tl.” Ax 156i" fafk 243 
Ill. 263, 90 NE 673]. (2) Bright’s dis- 
ease or calculus. Missouri, etc., R. 
Co. v. Collins, 106 Ark. 353, 153 SW 
607. (3) Cancer. Alley v. Charlotte 
Pipe, etc., Co., 159 N. C. 327, 74 SE 


102 


885. (4) Future suffering. Popp v. 
New York Cent., etc., R. Co., 7 NYS 
249; Rugenstein v. Ottenheimer, 70 
Or. 600, 140 P 747. (5) Falling of 
the womb and menstrual trouble. 
Illinois Cent. R. Co. v. Beeler, 142 
Ky. 772, 185 SW 305. (6) Impairment 
of ability to work. Springfield Cons. 
R. Co. v. Welsch, 155 Ill. 511, 40 NE 
1034. (7) Impairment of the nerv- 
ous system and control of muscular 
movements, Baltimore, ete., R. Co 


v. Harris, 121 Md, 254, 88 A 282. (8) 
Liability to rheumatism. Lago v. 
Walsh, 98 Wis. 348, 74 NW 212. (9) 


Paralysis. Hutchison y. Chicago City 
R. Co., 192 Ill. A. 464. (10) Shorten- 
ing of life. Magee v. Troy, 48 Hun 
3838, 1 NYS 24 [aff 119 N. Y. 640 
mem, 23 NE 1148 mem]; Houston 
Blectric Co. v. McDade, (Tex. Civ. A.) 
79 SW 100 (that unless a dangerous 
operation is undergone a person’s life 
expectancy is shortened by half). 
71. U. S.—Denver, etc., R. Co. v. 
Roller, 100 Fed. 738, 41 CCA. 22, 49 
LRA 77; Reed vy. Pennsylvania R. 
Co., 56 Fed. 184 [aff 60 Fed. 694]; 
Cunningham v. New York Cent., etc., 


R. Co., 49 Fed. 439. 
Sloss-Sheffield 


Ala.—Stewart Vv. 
Steel, ete. Co., 170 Ala. 544, 54 S 
48, AnnCas1912D 815; Southern R. 
Co. v. Hobbs, 151 Ala. 335, 438 S 844; 
Kansas City, etc., R. Co. v. Butler, 
143 Ala. 262, 38 S 1024. 

Cal.—Kimic v. San Jose-Los Gatos 
Interurban R. Co., 156 Cal. 379, 104 
P. 986, 

Colo.—Denver Tramway. Co. v. 
Reid, 4 Colo. A. 58, 35 P 269. 

Del.—Anderson v. Wilmington, 22 
Del. 485, 70 A 204. 

Ill.— Peo. v. Penman, 271 Ill. 82, 
110 NE 894; Toledo, etc.,, R. Co. v. 
Baddeley, 54 Ill. 19, 5 AmR 71; John- 
son v. Chicago, etc., R. Co., 202 Ill. 
A. 369; Clark v. Chicago R: Co., 192 
Ill. A. 358; Ellis v. Chicago R. Co., 
187 Ill. A. 461; Simpson y. Peoria R. 
Co., 179 Ill, A. 307; Hirsch y. Chicago 
Cons. Tract. Co., 146 Ill. A. 501; Lake 
Bris: et¢., Rr Co. ow Wills); 89) TILA. 

Ind.—Louisville, etc., R. Co. v. Fal- 
vey, 104 Ind. 409, 3 NE 389, 4 NE 
908; Carthage Turnp. Co. v. Andrews, 
102 Ind. 138, 1 NE 364, 52 AmSR 653; 
Noblesville, etc., Gravel Road Co. v. 
Gause, 76 Ind. 142, 40 AmD 224; Chi- 
cago, etc, R. Co. v. Gorman =58 Ind. 
A. 381, 106 NE 897; Louisville, etc., 
R. Co. v. Holsapple, 12 Ind. A. 301, 
38 NE 1107. 

Iowa.—Ingebretsen y. Minneapolis, 
etce., R. Co., 176 Iowa 74, 155 NW 
327; Watson .v. Boone Electric Co., 
163 Iowa 316, 144 NW 850; McDonald 
v. Illinois Cent. R. Co., 88 Iowa 345, 
55 NW 102. 

Ky.—Kouns v. Townsend, 165 Ky. 
163, 176 SW 989; Chesapeake, etce., R. 
Co. v. Wiley, 134 Ky. 461, 121 SW 
402; Cumberland Tel. ete, Co. v. 
Overfield, 127 Ky. 548, 106 SW 242, 
32 KyL 421. 

Md.—Booth Packing Co. vy. Greuner, 
129 Md. 392, 99 A 714; United R., etc., 
Co. v. Dean, 117 Md. 686, 84 A 75. 
Fee Fy peg ms v. Lowell, 11 Gray 

Mich.—McDonald vy. City Electric 
R. Co., 144 Mich, 379, 108 NW 85; 
Langworthy v. Green Tp., 88 Mich. 
207, 50 NW 180. 

Minn.—Peterson vy. Chicago, etce., 
R. Co., 38 Minn. 511, 39 NW 485. 

Mo.—Meily v. St. Louis, ete. R. 
Co., 215 Mo. 567, 114 SW 10138; Beur- 
skens v. Dunham, (A.) 193 SW 855. 

Nebr.—Chicago, ete., R. Co. v. Ar- 
cher, 46 Nebr. 907, 65 NW 1043. 

N. Y.—Cross v. Syracuse, 200 N. Y. 
393, 94 NE 184, 21 AnnCas 324; Wal- 


den v. Jamestown, 178 N. Y. 213, 70 


NE 466 [aff 79 App. Div. 433, 80 NYS 
65]; O'Flaherty v. Nassau Electric 
RN Con 16ST IN: CY. 624,509 SNE eli pe 
Mahar v. New York Cent., etc. R. 


Co., 162 N. Y. 683, 57 NE 1116; Clegg 
v. Metropolitan St. R. Co., 159 N. Y. 
550, 54 NE 1089; Ayres v. Delaware, 
ete., (i RrCoyrdosan: Y.1h254, a3 sina 
22; Wallace v. Vacuum Oil Co., 128 
N. Y. 579, 27 NE 956; Griswold v. 
New York Cent., ete, R. Co., 115 
N. Y. 61, 21 NE 726, 12 AmSR 775; 
Turner v. Newburgh, 109 N. Y. 301, 
16 NE 344, 4 AmSR 453; Walden v. 
Jainestown, 79 App. Div. 433, 80 NYS 
65,,12 NYAnnCas 313 [aff 178 N. Y. 
213, 70 NE 466]; O’Fiaherty v. Nas- 
sau Electric R. Co., 34 App. Div. 74, 
54 NYS 96 [aff 165 N. Y. 624 mem, 
59 NE 1128 mem]; Cass vy. Third 
Ave. R. Co., 20 App. Div. 591, 47 NYS 
356; Johnson v. Manhattan R. Co., 
52 Hun 111, 4 NYS 848; Magee v. 
Troy, 48 Hun 383, 1 NYS 24 [aff 
119 N. Y. 640 mem, 23 NE 1148 mem]; 
Oties v. Cowles HEHlectric Smelting 
Co., 4 Silv. Sup. 274, 7 NYS 251 [aff 
130 N. Y. 689 mem, 23 NE 151 mem]; 
Brown v. Third Ave. R. Co., 18 Misc. 
584, 42 NYS 700 [aff 19 Misc. 504, 43 
NYS 1094]; Adler v. Lesser, 110 NYS 
196; Coyne v. Manhattan R. Co., 16 
NYS 686; Montgomery y. Long island 
R. Co., 8 NYS 811; Campbell v. New 
York Cent., etc., R. Co., 3 NYS 694 
[aff 121 N. Y. 669 mem, 24 NE 1094 
mem]; Reichman -v. Second Ave. R. 
Co., 1 NYS 836. 

N. C.—Taylor v. Tallahassee Power 
Co,, 174 Ne C.. 6835794) SH 432: 

Oh.—Citizens’ Hiectric R., etc., Co. 
Vi JBell, 226 (OHMCiz; Ctncok, 

Okl.—Coyle v. Baum, 38 Okl. 695, 
41 P 389. 

Or.—Crosby v. Portland R. Co., 53 
Or. 496, 100 P 300, 101 P 204. 

Pa.—Palmer v. Warren St. R. Co., 
206 Pa. 574, 56 A 49, 63 LRA 507; 
Wilt v. Vickers, 8 Watts 227; Gold- 
stein v. East Fallowfield Tp., 43 Pa. 
Super. 158. 

R. I.—Simone vy. Rhode Island Co., 
28 R. I, 186, 66 A 202, 9 LRANS 740. 

S. D—Klingaman v. Fish, etc., 
Co., 19 |S. D. 139, 102 NW. 601. 

Tenn.—Jones vy. White, 11 Humphr. 
268; Memphis St. R. Co. v. Bailey, 6 
Tenn. Civ. A. 105. 

Tex.—Texas, ete., R. Co. v. Sherer, 
(Civ. A.) 183 SW 404; Chicago, etc., 
R. Co. v. Hiltibrand, 44 Tex. Civ. A. 
614, 99 SW 707; Missouri, ete., R. 
Co. v. Lynch, 40 Tex. Civ. A. 543, 90 
SW 511; San Antonio, etc., R. Co. v. 
Moore, 31 Tex. Civ. A. 667, 72 SW 
226; Sabine, etc., R.vCo..tv.. wine, 7 
Tex. Civ. A. 8, 26 SW 638. 

Utah.—Budd v. Salt Lake City R. 
Co., 23 Utah515, 65 P 486. 

Vt.—Lewis v. Crane, 78 Vt. 216, 62 
A 60. 

Va.—Norfolk R., etc., Co. v. Sprat- 
ley, 103 Va. 379, 49 SE 502. 

Wash.—Taylor Vv. Ballard, 24 
Wash. 191, 64 P 148. 

W. Va.—Barna ov. 
ete., Co.;.98 SE 158, 

Wis.—Scheuer v. Manitowoc, etc., 
Tract. Co., 164 Wis. 3338, 159 NW 901; 
Hallum v..Omro, 122), Wis. 337; 99 
NW 1051; Curran v. A. H. Stange Co., 
98 Wis. 598, 74 NW 3877. 

[a] The witness may state: (1) 
The improbability of an injured limb 
ever improving, and that it could not 
be remedied by an operation. Hatch- 
er v. Quincy Horse R., etc., Co., 181 
Ill. A. 30. (2) That nature may be 
deemed to have done all that it will 
toward healing an injury which has 
caused suffering for seven years. 
Gulf, etc., R. Co. v. Abbott, (Tex. 
Civ. A.) 146 SW 1078. (3) That the 
effects of an epileptic seizure will be 
permanent. Com. v. Buccieri, 153 Pa. 
535, 26. A 228. 

_ [hb] Indefinite statement.—Where, 
in a personal injury action, the phy- 
Sician attending plaintiff testified 
with considerable certainty as to the 
condition of her head, and stated that 
he was urable to say that the injury 
to the head was likely to be perma- 
nent, his statement that the fact that 
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or their probable duration’? and liability to reeur- 
rence,’* and the chance of recovery of the person af- 
fected."* So also a statement of a medical witness as to 
the probable result of a certain treatment may be re- 
While absolute certainty of statement is 
not required,” a mere conjecture or speculation of 
the witness is excluded,’ nor should he be allowed 
to state future apprehended conditions.7® 


ceived.7® 


[§ 764] f. Time as of Which 


A medical witness should state the opinion which 
he entertains at the time when his testimony is 


plaintiff four months after the in- 
jury had spells of dizziness, had a 
tendency to show that some portion 
o1 the injury would remain, was in- 
admissible, when not followed by tes- 
timony showing what part of the in- 
jury would remain. Poole v. New 
York city *R. Co} 49 Miscat623h 997 
NYS 395, | 

[ec] “Liability to be bothered” is 
not such a definite statement as will 
support a verdict for damages for a 
permanent injury. Collins v. Janes- 
ville, 99 Wis. 464, 75 NW 88. 

72. Taylor v. Metropolitan St. R. 
Co., (Mo. A.) 183 SW 1129; Cross v. 
Syracuse, 200 N. Y. 393, 94 NE 184, 
21 AnnCas 324 [aff 129 App. Div. 935, 
115 NYS 1117]; Ellis v. Rhode Island 
Co., (R. I.) 67 A 428; Simone v. 
Rhode Island Co., 28 R. I. 186, 66 A 
202, 9 LRANS 740; Klingaman_v. 
dl ete7, | Co,,) 29) Sab 139) LOZ NW. 

Le 

73. Holman vy. Union St. R. Co., 
114 Mich. 208, 72 NW 202; Filer v. 
New York Cent. R. Co., 49 N. Y. 42; 
Penny v. Rochester R. Co., 7 App. 
Div. 595, 40 NYS 172 [aff 154 -N. Y. 
770 mem, 49 NE 1101 mem]; Ellis 
v. Rhode Island Co., (R. I.) 67 A 428. 

74. . S.—Lehigh, ete. R. Co. v. 
Marchant, 84 Fed. 870, 28 CCA 544. 

Colo.—Denver Tramway _Co. v. 
Reid, 4 Coio. A. 53, 35 P 269. 

Ga.—Western Union Tel. Co. v. 
Ford, 10 Ga. A. 606, 74 SE 70. 

Tll.— Peo. v. Johnson, 70 Ill. A. 634. 

Iowa.—Manton v. Stevens, 170 
Iowa 495, 153 NW 87. 

Mich.—Cole v. Lake Shore, etc., R. 
Co., 95 Mich. 77, 54 NW 688. 

N. Y.—Strohm v. New York, etc., 
RECO: ) 96UINT -Y93 053" Johnson -v. 
Broadway, ete., R. Co., 2 Silv. Sup. 
532, 6 NYS 113. 

Tex.—Robinson v. State, (Cr.) 63 
SW 869. 

Utah.—Budd v. Salt Lake City R. 
Co., 23 Utah 515, 65 P 486. 

“Plaintiff's physician had testified 
fully in regard to her condition, the 
disease from which she suffered, and 
the probable cause. He was then 
asked to state from his experience, 
practice, and observation what per- 
centage of persons in her condition 
recover their health. The question 
had a direct bearing upon the per- 
manency of the disease claimed to 
have resulted from her injury, and 
was competent.” Cole v. Lake Shore, 
can Riv Coy 9se Mich. \77; "79, °64. NW 

75. Ellis’ v. Chicago R. ‘Co., 187 
Ill. A. 461; O’Grady v. Cadwallader, 
183 Iowa 178, 166 NW 755; Peterson 
v. Branton, 137 Minn. 74, 162 NW 
895. 

76. Lehigh, etc., R. Co. v. March- 
ant, 84 Fed. 870, 28 CCA 544; Ayres 
Vv. Delaware) etc.,7 Ri) Co., 158 >No" ¥- 
254, 538 NE 22; Faber v. C. Reiss Coal 
Co., 124 Wis. 554, 102 NW_ 1049; 
Block v. Milwaukee St. R. Co., 89 
Wis. 371, 61 NW 1101, 46 AmSR 849, 
27 LRA 3865. 

[a] Reasonable’ certainty 
cient.—Ayres v. Delaware, etc., 
GojPibs Ne Ye 254,458 NE 22. 

{b] The witness may use such ex- 
pressions as: (1) “Apt.” Moran v. 
Dake Drug Co., 134. NYS 995, 997; 
Faber v. C. Reiss Coal Co., 124 Wis. 
554, 102 NW _ 1049. (2) “tiables” 
Moran vy. Dake Drug Co., 134 NYS 
995, 997. (3) “Likely.” Faber v. C. 


suffi- 
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eee Coal Co., 124 Wis. 554, 102 NW 

{c] Sufficient certainty.—Perma- 
nence in the effects of injuries ‘so 
far as to be capable of any sort of 
persistent occupation” is not too 
speculative. Lehigh, ete., R. Co. v. 
Marchant, 84 Fed. 870, 28 CCA 544. 

[d] Basis of judgment.—A judg- 
ment as to probability based upon 
the history of similar cases is not 
conjectural. Alberti v. New York, 
CtCy cs PCOneL SN. Ys, Wises INES5, 
6 LRA 765. 

77. ‘ll. — Fellows-Kimbrough v. 
Chicago; ‘City R-7Co.9 272 bliss, Ld 
NE 499 [rev 190 Ill. A. 17]; Lyons v. 
ChieagoCity! Ri Co.) 258 Il. 75, 101 
NE 211 [rev 171 Ill. A. 374]; Ellers 
Vv. Peoria! Re Co? -200U Til Av 4387: 
Hutchison y. Chicago City R. Co., 192 
Tll. A. 464; Junget v. Aurora, etc., R. 
COnM Te Atlan aS bo eNaU VOL. Co. 
154 Ill. A. 421; Eckels v. Jasinski, 
131 Ill. A. 451; Western Electric Co. 
v. Prochaska, 129 Ill. A, 589; Pitts- 
burgh, etc., R. Co. v. Moore, 110 Il. 
A. 304. 

Kan.—Ballard v. Kansas City, etc., 
R. Co., 95 Kan. 3438, 148 P 764. 

PT Tie v. Martin, 15 La. Ann. 
620. 

Minn.—Denchfield v. Minneapolis, 
R. Co., 114 Minn. 58, 130 NW 


N. Y¥.—Tozer v. New York, etc., R. 
Co., 105 N. Y. 617, 11 NE 369; Strohm 
ViaAipNew. Vorkssiete.. le CO. 905 Ne» Ys 
305; Higgins v. United Tract. Co., 96 
App.” Div. 69, 89 “NYS 76;° Huba’ v. 
Schenectady R. Co., 85 App. Div. 199, 
83 NYS 157; Bellemare v. Third Ave. 
R. Co., 46 App. Div. 557, 61 NYS 981; 
Atkins v. Manhattan R. Co., 57 Hun 
102, 10 NYS 432; Elsas v. Second 
Ave, Ry Co.,°56 Hun’ 161, 9 NYS, 210; 
Gregory v. New York, etc., R. Co., 
55 Hun 303, 8 NYS 525; Bailey v. 
Westcott, 14 Daly 506, 4 NYS 482; 
Lazarus v. New York City R. Co., 46 
Mise. 473, 92 NYS 246; Swenson v. 
Brooklyn Heights R. Co., 15 Misc. 69, 
386 NYS 445; Moran vy. Dake Drug Co., 
134 NYS 995; Gleason v. Hudson Val- 
ley R. Co., 143 App. Div. 884, 128 
NYS 759; O’Brien v. New York, etc., 
R. Co., 183 NYS 305 [dist Griswold v. 
New. York Cent., etc., R. Co., 115 N. 
Y. 61, 21 NE 726, 12 AmSR 775]. 


[a] A witness should not be per 
mitted to state: (1) What “might” 
happen. Briggs v. New York Cent., 


CtCm Be CO LUANG iin 09) OO GN ED 223. 
101 AmSR 7138. (2) That a given 
condition “sometimes” produces cer- 
tain results. Blate v. Third Ave. R. 
Co., 16 App. Div. 287, 44 NYS 615. 
[b] A belief that a disability is 
permanent, although it may possibly 
improve to an indefinite extent, is too 
uncertain to be competent. Loudoun 
v. Highth Ave. R. Co., 16 App. Div. 
152, 44 NYS 742 frev on other 
grounds 162 N. Y. 380, 56 NE 988]. 
78. Borkowsky v. Chicago City R. 
Co., 205 Ill. A. 578; Elward v. Illinois 
Cent. Re Con lel. MieAs 630); 01 Urner 
v. Lovington Coal Min. Co., 156 Ill. 
A. 60; Ahern v. Minneapolis St. R. 
Co., 102 Minn. 435, 113 NW _ 1019; 
Bernadsky v. Erie R. Co., 76 N. J. L. 
580, 70 A 189; Cross v. Syracuse, 200 
N. Y. 393, 94 NE 184, 21 AnnCas 324 


[aire 9o App: Div, 7930, -1 Lb NYS 
sVaba rq ip ay 
fa] Mlustrations. — (1) Opinion 


evidence as to the effect of the pen- 
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given, rather than the opinion which he formed at 
the time when he attended the patient.’ 

[§ 765] g. Qualifications of Witness—(1) In 
In order that a witness may be allowed 
to state an inference from observation *° as to medi- 
cal or surgical matters, he must be a skilled ob- 
server; mere opportunity for observation, without 
the technical training necessary to codrdinate the 
observations into a conclusion valuable to the jury 
is not sufficient.®1 
physician or surgeon is competent to state his infer- 


Any practising or duly qualified 


dency of the suit or the recovery of a 
verdict on a plaintiff in a personal 
injury cause who is suffering from 
neurasthenia is inadmissible. Ahern 
v. Minneapolis St. R. Co., 102 Minn. 
435, 113 NW 1019. (2) In an action 
for personal injuries from the bites 
of a dog, testimony showing the pos- 
sibility of hydrophobia should not be 
admitted, where about two years 
have elapsed since the bite, and there 
are no symptoms of hydrophobia, and 
the dog did not have the disease. 
Bernadsky v. Erie R. Co., 76°N. J. L. 
580, 70 A 189. 

79. Lyons v. Chicago City R. Co., 
258 Ill. 75, 101 NE 211 [rev 171 Ill. 


A. 374]; McGovern v. Hays, 75 Vt. 
104, 53 A 326. 
[a] Probability of recovery is 


within the rule. McGovern v. Hays, 
75 Vt. 104, 53 A 326. 

80. Boston Safe Deposit, etc., Co. 
v. Bacon, 229 Mass. 585, 118 NE 906; 
In re Vanauken, 10 N. J. Eq. 186; 
Ft. Worth, ete., RCo. v. Stingle, 2 
Tex, A. 'Ciy,, 'Cas,’ §. 704. 

{a] Adequate opportunities for 
observation must be shown in order 
to qualify the witness. Boston Safe 
Deposit, etc., Co. v. Bacon, 229 Mass. 
585, 118 NE 906. See supra § 758. 

[b] The fact of observation may 
be proved by evidence other than 
that of the observer. Ft. Worth, etc., 
Ri Co. v. Stingle, 2) Tex, “A. CivszCas: 


§ 704. 

81. Ala.—Clemons v. State, 167 
Ala. 20, 52 S 467. 

Ark.—Redd v. State, 63 Ark. 457, 


40 S 374. 

Conn.—Osborne vy. Troup, 60 Conn. 
485, 23 A 157. 

Iowa.—Van Sickle v. Doolittle, 173 
Iowa 727, 155 NW 1007; Stone v. 
Moore, 83 Iowa 186, 49 NW 76. 

Kan.—Sly v. Powell, 87 Kan. 142, 
123 P 881. 

Ky.—Louisville, ete, R. Co. v. 
Brown, 90 SW 567, 28 KyL 772. 


saheeh & MESS v. Mitchell, 77 Me. 
Md.—Dashiell v. Griffith, 84 Md. 


363,,.00 A 1094, 4 

Mich.—Peo. v. Miilard, 53 Mich. 63, 
18 NW 5€2. 

Miss.—Caleb v. State, 39 Miss. 721. 

Mo.—Atkinson v. American School 
of Osteopathy, 199 Mo. A. 251, 202 
SW 452. 

N. J.—Castner v. Sliker, 33 N. J. L. 
Ob. Fatt Sonn nde dab Ol. 

N. Y.—Hochstrasser v. Martin, 62 
Hun’ 165; 16 NWS «558 ;saGraves sen. 
Santway, 2 Silv. Sup. 67, 6 NYS 892 
[aff 127 N. Y. 677 mem, 28 NE 256 
mem]. 


Wis.—McDonald v. Ashland, 78 
Wis. 251, 47 NW 434. 
[a] A “botanic physician” has 


been rejected. Hochstrasser v. Mar- 
tin, 62 Hun 165, 16 NYS 558. 

{[b] An undertaker, in the absence 
of evidence that he is an expert, can- 
not give his opinion on physiological 
questions. Peo. v. Millard, 53 Mich. 
63, 18 NW 562. 

{c] An embalmer who had seen 
the bodies of two persons who had 
been electrocuted is not competent to 
testify as an expert that deceased 
met his death from _ electrocution. 
Smith v. Middlesboro Electric Co., 
164 Ky. 46, 174 SW 773, AnnCas1917 
A 1164. 

{d] Record evidence not neces- 
gary.—Where a statute requires that 
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ence or judgment,®* but it is not essential that a | 
person testifying on a question of health or physi- 
cal condition should be a medical practitioner.®* 
Neither is it necessary that the witness should be 
in full practice,*+ that he should have received a 
diploma,®* or that he should be a graduate of a medi- 
cal college;*® nor need he have a license to practice,®* 
or have been examined by a state board,*® either for 
general practice or for some position requiring spe- 
the witness should have received a | 


diploma from some incorporated med- 
ical society or college, or be a mem- 
ber of a county or state medical so- 
ciety, the witness may be examined 


orally as to his qualifications. Mc- 
Donald v. Ashland, 78 Wis. 251, 47 
NW 434. 

g2. U. S.—Bunel v. O’Day, 125 


Fed. 303. 

Ark.—Nixon v. Fulkerson, 128 Ark. 
172, 193 SW 500. 

Cal.—In re Houston, 163 Cal. 166, 
124 P 852. 

Tll.—Chicago v. McNally, 227 Ill. 
14, 81 NE 23 [aff 128 Ill. A. 375]. 

Iowa.—In re Harmsen, 167 NW 
618; Monahan v. Roderick, 183 Iowa 
1, 166 NW 725; Stone v. Moore, 83 
Iowa 186, 49 NW 76. 

Me.—Powers v. Mitchell, 77 Me. 
361. 

Mass.—Sullivan v. Boston El. R. 
Co., 185 Mass. 602, 71 NE 90. 

Mich.—Lockard v. Van Alstyne, 155 
Mich. 507, 120 NW 1. 

Minn.—Althoft v. 140 
Minn. 8, 167 NW 119. ; 

Mo.—De Maet v. Fidelity Storage, 
etc., Co., 231 Mo. 615, 132 SW 732; 
Longan v. Weltmer, 180 Mo. 322, 79 
SW 655, 103 AmSR 5738, 64 LRA 969. 

N. J._-Castner We Sliker, Bev NE shits 
95 mes SoNer td.) ale yale 

Y.—Bach v. Brooklyn, etce., R. 
ee. 109 App. Div. 654, 96 NYS 321; 
Johrston v. Steam Gauge, ELCrBCO:, 
72 Hun 535, 25 NYS 689 [aff 146 N. 
Y. 152, 40 NE 773]. 

N. D.—Tullis v. Rankin, 6 N. D. 44, 
68 NW 187, 66 AmSR 586, 35 LRA 
449. 

Tex.—Galveston, etc., R. Co. v. Al- 
berti, 47 Tex. Civ. A. 32, 103 SW 699; 
Galveston, etc., R. Co. v. Cherry, 44 
Tex. Civ. A. 344, 98 SW 898. 

Va.—Livingston v. Com, 14 Gratt. 
(55 Va.) 592. 

Wash.—Robinson Y; Marino, 3 
Wash. 434, 28 P 752, 28 AmSR 50. 

Wis.—Smith vy. State, 145 Wis. 601, 
130 NW 525. 

A female physician is com- 
Stone v. Mcore, 83 Iowa 186, 


Torrison, 


{b] Country doctor.—On a matter 
assumed to be familiar to all medical 
practitioners ex vi termini the state- 
ment of a country doctor is as com- 
petent as that of a city physician. 
Bunel v. O’Day, 125 Fed. 303 (im- 
potency). 

[c] A medical graduate, who had 
practiced his profession, was com- 
petent to give his opinion as a medi- 
cal man as to the conditions: he ob- 
served in a patient, and what causes 
might lead to them. lLockard v. Van 
Alstyne, 155 Mich. 507, 120 NW 1. 

[ad] Abandonment of practice; 
Christian Science.—It is not material 
that the practitioner has recently 
abandoned the practice of medicine 
and uses “Christian Science’ as a 
means of healing the sick. Stone v. 
Moore, 83 Iowa 186, 49 NW 76. 

{e] Judging of qualifications.—A 
physician in performing a_ profes- 
sional test is not entitled to have his 
aualifeations judged by practition- 
ers, of his own school of medicine. 
Henslin v. Wheaton, 91 Minn. 219, 
97 NW 882, 64 LRA 126 (use of xe 


rays). 
83. Maryland Casualty Co. v. Mc- 
Callum, (Ala.). 75 S 902; Bates, etc., 


Constr. Co. v. Fluharity, 179 Ky. 668, 
201, SW. 105). .Crosby v.) Portland “R. 
Gore 0S 7 Olen 4906 100. o00, hota ae: 


EVIDENCE 


204: Missouri], .ete., .R..Co. Vv. Barris} 
(Tex. Civ. A.) 124 SW 497. 

[a] Mlustration.—A witness, who 
had never attended a medical school, 
but had studied anatomy and _ lec- 
tured in a medical school on another 
subject, could testify over objection 
that he was not shown to be an ex- 
pert, that he examined plaintiff's legs 
after his injuries, and one of them 
seemed to be swollen and larger than 
the other, and that the bone called 
the fibula in one leg was back further 
than the same bone in the other leg, 
the weight of the evidence being for 
the jury. Missouri, etc., R. Co. v. 
Farris, (Tex. Civ. A.) 124 SW 497. 

{b] One who states that he is a 
surgeon, but does not state that he 
is a physician, may testify as to 
medical matters. Maryland Casualty 
Co. v. McCallum, (Ala.) 75 S 902. 

[c] A practicing optician may tes- 
tify as to the effect of injuries to 
the eyes, although he is not an ocu- 
list. Bates, etc., Constr. Co. v. Flu- 
harity, 179 Ky. 668, 201 SW 10. 

84. Roberts v. Johnson, 58 N. Y. 


Peo. v. Rice, 159 N. Y. 400, 54 
NE 48. 
86. New Orleans, etc., R. Co. v. 


Albritton, 38 Miss. 242, 75 AmD 98; 
State v. Merriman, 34 S. C. 16, 12 SE 


619. , 

[a] Practice without study may 
be sufficient. Copeland v. State, 58 
Fla. 26, 50 S 621. 


87. La.—State v. Dixon, 47 La. 
Ann. 1, 16 S 589. 
Miss.—New Orleans, etc., R. Co. v. 


gee 38 Miss. 242, 75 AmD 98. 

N. Y.—Graves Ne Santway, 2 Silv. 
Sup. 67, 6 NYS 892 [aff 127. N. Y. 677 
mem, 28 NB 256 mem]. 

Or.—Rugenstein v. Ottenheimer, 70 
Or. 600, 140 P 747; Crosby v. Port- 
lend Co., 53, Or. 496, 100° © 300, 101 P 

Ss. C—State v. Merriman, 34 S. C. 
16, 12 SE 619. 


Tex.—Sebastian v. State, 41 Tex. 
Cr. 248, 53 SW 875. 

Wis.—Allen vy. Voje, 114 Wis. 1, 
89 NW 924. 

[a] A medical student, (1) who 


was present while a doctor made a 
physical examination, may testify 
that the person examined was af- 
flicted with a venereal disease, where 
the student had studied medicine for 
some time with a doctor and had 
practiced under his direction, and 
had thereafter studied in a univer- 
sity, and, while there, had seen and 
treated not less than fifty cases of 
the disease stated. State v. Dixon, 
47) a. Anna, T60S) 589.) 62). Butaa 
medical student is not necessarily 
competent. Graves y. Santway, 2 
Silv. Sup. 67, 6 NYS 892 [aff 127 N. 
Y. 677 mem, 28 NE 256 mem]. 

[b] Effect of statute—(i) In 
Wisconsin it is provided that no per- 
son shall have the right to testify 
in a professional capacity as a physi- 
cian or surgeon unless he holds a 
license, ete. L. (1903) p 689 c 426. 
(2) Nevertheless, where, in an ac- 
tion for injuries sustained by an 
employee by a splinter being clipped 
from a @Gie and striking him in the 
eye, a doctor testified that he found 
plaintiff’s eye had been injured by a 
cut from some object which passed 
into and penetrated the lens, that he 
washed the eye, sent plaintiff to a 
hospital, and there removed _ the 
splinter from the eye with a magnet, 


vr 
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cial skill,8® unless, of course, such a requirement 
is established by statute.®° 
a witness to state an inference as to a specific sub- 
ject,°! if accompanied by general professional train- 
ing;°? and it is not essential that the witness should 
ever have treated the disease in question,®* nor is 
observation necessary in case of an expert.** 
qualification must relate to the branch of the medi- 
cal field involved in the ecase,®® although it is not 


Reading may qualify 


The 


and that he afterward removed the 
eye, it was held that, although he 
had not complied with the statute, 
the doctor was not disqualified to 
give the testimony he did, aside from 
the statement that the splinter pene- 
trated the lens, which statement could 
not have prejudiced defendant, since 
it was practically admitted that the 
eye was so Seriously injured as to 
necessitate its removal. Hocking v. 
Windsor Spring Co., 131 Wis. 532, 
111 NW 685. 

88. State v. Speaks, 94 N. C. 865. 

89. Lowe v. State, 118 Wis. 641, 
96 NW 417 (examiner in lunacy). 

i 90. State v. Howard, 120 La. 311, 
45 S 260, 14 AnnCas 692. 

91. Ark.—Arkansas Southwestern 
R. Co. v. Wingfield, 94 Ark. 75, 126 
SW 76. 

Cal.—Healy v. Visalia, etc., R. Co., 
101 Cal. 585, 86 P 125. 

Fla.—Copeland v. State, 58 Fla. 26, 
50 S 621. 

Ga.—Jackson'v. Boone, 93 Ga. 662, 
20 SE 46. 

Iowa.—State v. Donovan, 128 Iowa 
44, 102 NW :791. 

Mass.—Hardiman _v. 1§2 
Mass. 585, 39 NE 192. 

Mich.—Marshall v. Brown, 50 Mich. 
148, 15 NW 55; Brown vy. Marshall, 
=| ame 576, 11 NW 3:92, 41 AmR 

N.:-H.—State v. Wood, 53 N. H. 484. 

N. Y.—Peo. v. Benham, 160 N. Y. 
402, 441, 55 NH 11, 14 N. Y. Cr. 188 
[eit Peo. v., Rice, 159 N. Y. 400, 54 
NE 48]. 

N. C.—Melvin v. Easley, 46 N. C. 
386, 62 AmD 171. 

sg. C.—State v. Terrell, 46 S. Cc. L. 


821. 

Tex.—Fordyce vy. Moore, (Civ. A.) 
22 SW 235. 

Vi.—Baldwin v. Gaines, 102 A .338. 

Wash.—Swanson v. Hood, 99 Wash. 
506, 170 P 1385. 

Can.—Preeper v. Reg., 15 Can. §S. 
Cc. 401. 

“Experts, as every one knows, ob- 
tain much of what they know from 


books, and may express opinions 
based thereon as well as upon ex- 


Brown, 


perience.” State v. Donovan, 128 
Iowa 44, 48, 102 NW 791. 
fa] Hypnotism.—State v. Dono- 


van, 128 Iowa 44, 102 NW 791. 

[b] Power of procreation.—John- 
son v. Castle, 63 Vt. 452, 21 A 534. 

[c] Tumors.—Hardiman v. Brown, 
162 Mass. 585, 39 NE.192. 

[d] Practical experience required. 
—A witness cannot state what he 
has learned from books without 
showing practical experience. Kath 
v. Wisconsin Cent. R. Co., 121 Wis. 
503. 99 NW 217. 

92. In re Harmsen, (Iowa) 167 
NW 618; Soquet v. State, 72 Wis. 659, 
40 NW 391. 

93. State v. Kammel, 23 S. D. 465, 
122 NW 420; Pecos, etc., R. Co. v. 
Se aca 56 Tex. Civ. A. 472, 121 SW 


94. Adams Hotel Co. v. Cobb, 3 
Ind. T. 50, 53 SW 478; State v. Kam- 
mel, 23 S. D. 465, 122 NW 420; Niles 
v. Central Vermont R. Co, 187 aie, 
356, 89 A 629. 

95. Hildebrand v. United Artisans, 
50 Or. 159, 91 P 542; State v. Simonis, 
Soars 111, 65 P "595; Fairchild v., 
Bascomb, 35 Vt. 398, 410. 

‘Tf an oculist was called to testify 
about insanity—we should not deem 
him admissible.” Fairchild v. Bas- 
comb, supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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essential that the witness should be a specialist.°¢ 
A physician of one school may be competent to give 
an opinion as to the correctness of a diagnosis of 
a physician of another school,? but cannot testify 
as to the treatment by a physician of another school, 
unless both employ the same treatment.°® 

Lapse of time since the witness made the obser- 


vation on which his inference is 


necessarily exclude his statement,®® although it may, 
in connection with other circumstances, have this 
Where there is evidence of the permanency 
of the injury, the fact that the physician was called 
a considerable period after the infliction thereof 
does not render his testimony incompetent.? 

An osteopathist is competent to express an opinion 
as to injury or disease and the treatment thereof.? 

A dentist may state the character of dental work 
in the mouth of a person examined by him,* the ef- 
fect of improper condition of teeth upon the stom- 
ach,° or whether it would take a hght or heavy blow 
to leave the mouth in the condition in which he 


effect. 


found it.® 


A nurse may or may not be qualified to state an 


{a] Poison.—Without actual ex- 
perience or deliberate study, a physi-' 
cian, merely because he practices un- 
der a license, is incompetent to tes- 
tify as an expert as to the effects of 
poison. State v. Simonis, 39 Or. 111, 
65 P 595; Smith v. State, (Tex. Cr.) 
99 SW 100. 

96. Cal.—In re Huston, 163 Cal. 
166, 124 P 852. 

Ky.—Bates, etc., Constr. Co. v. 
Fluharity, 179 Ky. 668, 201 SW 10. 

Mo.—Seckinger v. Philibert, etc., 
Mfg. Co., 129 Mo. 590, 31 SW _ 957; 
Spaulding v. Edina, 122 Mo. A. 65,97 
SW 545. 

N. J.—Castner v. Sliker, 33 N. J. 
WO Sfait 33 Nadie 507. 

N.- Y.—O’Neil: v. Dry Dock; ete:, R. 
Co., 59 N. Y. Super. 123, 15 NYS 84 
{aff 129 N. Y. 125, 29 NE 84, 26 Am 
SR 512]. 

Tex.—Pecos, etc., R. Co., Coffman, 
56 Tex. Civ. A. 472, 121 SW 218. 

Vt.—Hathaway v. National L, Ins. 
Co., 48 Vt. 335. 

[a] Deafness may be stated by a 
general practitioner. O’Neil v. Dry 
Dock, etc., R. Co., 59 N. Y. Super. 
123, 15 NYS 85 faff 129 N. Y. 125, 
29 NE 84, 26 AmSR 512]. hie 

{b] Injury to eye—A physician 

may testify as to an injury to the 
eyes, although he is neither a sur- 
geon nor an _ oculist. Castner v. 
Sliker, 33 N. J. L. 95 [aff 33 N. J. L. 
507]. 
{[c] Nervous diseases——Where a 
physician testified that he was a 
graduate of a medical school and had 
practiced medicine and surgery for 
nine years, whether he was compe- 
,tent to testify as an expert on ner- 
vous diseases was for the determina- 
tion of the trial court, although the 
witness stated that he 'had given 
more attention to surgery and did 
not claim to be an expert on nervous 
diseases. Spaulding v. Edina, 122 
Mo. A. 65, 97 SW 545. 

Wental condition see supra § 759. 

97. Grainger v. Still, 187 Mo. 197, 
85 SW 1114, 70 LRA 49. 

98. Grainger v. Still, 187 Mo. 197, 
85 SW 1114, 70 LRA 49. 

99. Peoria, ete. R. Co. v. Berry, 
17 Tll. A. 47; Missouri Pac. R. Co. v. 
Callahan, (Tex.) 12 SW 833; McGov- 
ern v. Hays, 75 Vt. 104, 53 A 326, 98 
AmSR 831. 


[a] he witness is not excluded 
because of the lapse of: (1) Six 
months. Peoria, etc., Co. 1 -v: 
Berry, 17 Ill. A. 47. (2) Two years. 
Missouri Pac. R. Co. v. Callahan, 
(Tex.) 12 SW 833. 

1. Missouri Pac. R. Co. v. Love- 


lace, 57 Kan. 195, 45 P 590 (eighteen 
months too remote). 


EVIDENCE 


based does not | ture.® 


ley wire,? but 


2 Keyser v. Chicago, etc., R. Co., 
66 Mich. 390, 33 NW 867; Barkley v. 
New York Cent., etc., R. Co., 35 App. 
Div. 228, 54 NYS 766; Block v. Mil- 
waukee St. R. Co., 89 Wis. 371, 61 
NW 1101, 46 AmSR 849, 27 LRA 365. 

[a] This rule has been applied to 
let in the testimony of a physician 
who was called five years after the 


infliction of the injury. Keyser v. 
Chicago, etc., R. Co., 66 Mich. 390, 
33 NW 867. 


3. Ga—Macon R., ete. Co. 
Mason, 123 Ga. 778, 51 SH 569. 
Ill. Barnes v. Danville St. R., etc., 
Co., 235 Ill. 566, 85 NE 921, 126 Am 

SR 237. 
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Minn.—Althoff v. 
Minn. 8, 167 NW 119. 

Mo.—Grainger v. Still, 187 Mo. 197, 
85 SW 1114, 70 LRA 49. 

N. C.—Ferebee v. Norfolk Southern 
Ri Cone 6(cNe (C290 eS 3SHs605 

Wis.—Bucher v. Wisconsin Cent. 
R. Co., 139 Wis. 597, 120 NW_ 518. 

4 Hoskinson v. Smyser, 95 Kan. 
568, 148 P 640. 

5. Thompson vy. Reed. 29 S. D. 85, 
135 NW 679. 

6. Gierczak vy. Northwestern Fuel 
Co., 142 Wis. 207, 125 NW 436. 

7. Cal—Kimic v. San _ Jose-Los 
Gatos Interurban R. Co., 156 Cal. 379, 
104 P 986. 

Conn.—Osborne y. Troup, 60 Conn. 
485, 23 A 157. 

D. C.—Metropolitan R. Co. v. Mar- 
tin, 15 App. 552. 

Md.—Dashiell v. Griffith, 84 Md. 
363, 35 A 1094. : 

Mo.—State v. Hyde, 234 Mo. 200, 
136 SW 316, AnnCas1912D 191. 

Nebr.—Souchek y. Karr, 78 Nebr. 
488, 111 NW 150. 

N; Y.—Lund v. Masonic Life As- 
soc., 81 Hun 287, 30 NYS 775. 

Okl.—Shawnee Gas, etce., 
Hunt, 32 Okl. 368, 122 P 673. 

Pa.—Com. v. Gibbons, 3 Pa. Super. 
408, 39 WklyNC 565. 

Vt.—In re Martin, 104 A 100; Fair- 
child v. Bascomb, 35 Vt. 398. 

Wash.—Swanson v. Hood, :-99 Wash. 
B08) tT ORP as be 


Vv. 


Torrison, 


Coc mie 


. B.—Hepenstal v. Merritt, 33 
NieB. 914 
[a] Thus (1) a trained nurse has 


been regarded as competent to tes- 
tify from observation as to whether 
an operation was performed in the 
usual manner and with the usual 
care. Swanson vy. Hood, 99 Wash. 
506, 170 P 135... (2)—A professional 
nurse may state whether a child was 
fully developed at the time of birth 
(Souchek v. Karr, 78 Nebr. 488, 111 
NW 150) (3) or the reasons for pre- 
scribing certain medicine (Kimic v. 
San Jose-Los Gatos Interurban R. 


Insurable condition. 
expert in the law of insurance is not competent to 
testify as to whether, with reference to different 
physical conditions, a person was insurable;? but an 
insurance agent may state that a person was unable 
to obtain insurance because of certain injuries.?° 

Electric shock. Practical experience with elee- 
tricity may qualify one to state an inference as to 
the effect of an electric shock from a sagging trol- 
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inference as to a medical or surgical matter accord- 
ing to the extent of his or her training and experi- 
ence and the subject of the inference.‘ 

Premature birth. One who has stated that she 
was the mother of children, and knew the difference 
between a prematurely born child and a full-grown 
child, may testify as to whether a birth was prema- 


A physician who is not an 


one having a long experience in 


electrical work is not competent to give his opinion 
as to whether one could be permanently injured by 
a shock of electricity which did not manifest itself 
by a mark on the body.?? 
has suffered electric shocks and treated persons suf- 


A medical witness who 


Co., 156 Cal. 379, 104 P 986). But 
such a witness cannot be permitted 
to state: (4) That the treatment 
administered by a physician was im- 
proper. MacCoy v. Gage, (Cal. A.) | 
177 P 296. (5) Whether certain symp- 
toms indicate epilepsy. Shawnee 
Gas, etc., Co. v. Hunt, 32 Okl. 368, 122 
P 673 (a graduate nurse who has 
never nursed epilepsy is not compe- 
tent to testify whether certain symp, 
toms indicate epilepsy, it not appear- 
ing that nurses as part of their train- 


ing are taught to diagnose dis- 
eases). y 
{b] A surgical nurse may testify 


as to what disease a familiar opera- 
tion was intended to relieve. Lund 
v. Masonic Life Assoc., 81 Hun 287, 
30 NYS 775. 

{[c] Qualification not shown.—In 
an action against a physician for al- 
leged negligence in the treatment of 
a bone felon on a finger, a woman 
who nursed the patient, and whose 
only qualification to speak as an ex- 
pert was that she had nursed some 
twenty cases of bone felons, is not 
competent to testify as to the depth 
of the incision made by the physician 
in lancing the finger from mere ob- 
servation by the witness of the sur- 
face appearance of the finger after- 
ward. Dashiell v. Griffith, 84 Md. 
363, 35 A 1094. 

[d] A nurse who has merely at- 
tended a patient suffering from the 
use of morphine, but who has re- 
ceived no medical education nor any 
training as a nurse, is not qualified 
to testify as to whether the symp- 
toms in a certain case of mental de- 
rangement were those of acute mel- 
ancholia or of morphine poisoning. 
Osborne y. Troup, 60 Conn. 485, 23 
A157. 

{e] An untechnical inference (1) 
as to what caused the discoloration 
of a patient’s linen may be stated by 
an experienced nurse. Com. y. Gib- 
bons, 3 Pa. Super. 408. (2) Such a 
nurse may state any inferences which 
a person of ordinary intelligence 
would be capable of drawing. Metro- 
politan R. Co. vy. Martin, 15 App. 
(D. C.) 552 (healthy physical condi- 
tion as shown by failure of blood 
to settle). 

8. -Bessemer Coal, ete, Co. v. 
Doak, 152 Ala. 166, 44 S 627, 631, 12 
LRANS 389. 

9. Reagan v. Union Mut. L. Ins. 
Co., 207 Mass. 79, 92 NE 1025. 

10. Smoak vy. Martin, 108 S. C. 472, 
94 SE 869. 

11. Crosby v. Portland R. Co., 53 
Or. 496, 100 P 300, 101 P 204. 

12. Denison Light, etc., Co. v. Pat- 
ton, (Tex. Civ. A.) 135 SW 1040. 
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fering therefrom may state whether in his judgment 
the conditions in which he found a person on a 
certain occasion might naturally and probably have 
been produced by an electric shock. 
cal witness with no special electrical experience or 
training has been held incompetent to testify 
whether an illness was caused by an electric shock 
or by fright,'* and where such witness did not pro- 
fess to be an expert on electricity except as affect- 
ing the body, his testimony as to whether, where 
a live wire did not touch the body or clothing, a per- 
electric current from it 


son could have received an 


13. United R., etc., 
109 Md. 442,72 A 606. 


Co. v. Corbin, 


14. United R., etc., Co. v. Corbin, 
109 Md. 442, 72 A 606. 
15. United R., etc., Co. v. Corbin, 


109 Md. 442, 72 A 606. 
16. Ala.—Woods v. State, 186 Ala. 
29, 65 S 342. 
Me.—Fayette v. 77 
Me. 28, 52 AmR 741 


Chesterville, 


Mass.—Hastings v. Rider, 99 Mass. 


622.) 

Mo.—State v. Palmer, 161 Mo. 152, 
61 sabe 651. 

Y.—Peo. v. Lake,).12. N.Y. 358. 

1) A single examination (1) is 
not sufficient. Fayette v. Chester- 
ville, 77 Me. 28, 52 AmR 741. (2) “In 
our opinion, the above testimony was 
illegal, and should not have been ad- 
mitted. We think that it conclusiver 
ly shows that Dr. Nicholson had 
never examined the defendant with 
reference to his mental condition, 
and that, at the only time he is 
shown by the evidence to have ever 
seen defendant, the mind of the phy- 
sician was fixed upon the physical, 
and not upon the mental, condition 
of defendant. The conversation was 
evidently short, as it related simply 
to a physical indisposition of the de- 
fendant, which was not serious; and, 
for these reasons, we are of the opin- 
ion that the quoted testimony shows 
no previous acquaintance with, or ex- 
amination of, the defendant as would 
justify an opinion.’’ Woods v. State, 
186 Ala. 29, 31, 65 S 342. 

{b] Observation covering an ex- 
tended period of time is not neces- 
Meg Hastings y. Rider, 99 Mass. 

{[c] An attending physician is 
competent, although he is not the 
regular family physician. Hastings 
v. Rider, 99 Mass. 622. 

[d] Inspection of the record of 
an institution for the treatment of 
insane patients does not furnish suf- 
ficient data for the formation of a 
judgment. Prentis v. Bates, 88 Mich. 
567, 50 NW 637, 93 Mich. 254, 53 NW 
158, 17 LRA 494. 

[e] Hearsay statements 
form the basis of an opinion. Bar- 
ber’s App., 63 Conn. 393, 27 A 973, 
22 LRA 90. 

{f] Actual attendance in a pro- 
fessional capacity is not necessary 
to qualify the witness; other oppor- 
tunities for observation may suffice. 
Peo. v. Lake, 12 N. Y. 358. 

17. Fayette v. Chesterville, 177 
Me. 28, 52 AmR 741; Russell v. State, 
53 Miss. 367; In re Arnold, 14 Hun 
se anid 525. 

U. S.—Davis v. U. S., 165 U.S. 
373° “17 Sct 360, 41 L. ed. 750; Aba SE 
Vv. Chisholm, 153 Fed, 808; Hoge Vv. 
Fisher, 12 ¥. Cas.. No. 6,585, Pet. 
Cc. C. 163; U. S. v. McGlue, 26 F. Cas. 
Noses: 6795-1 Gurt:. I. 

Ala.—Braham v. State, 143 Ala. 28, 
88 S 919; McAllister v. State, 17 Ala. 
434, 52 AmD 180. 

Ark.—Taylor vy. McClintock, 87 
Ark. 248, 112 SW 405. 

Cal.—Peo. v. Willard, 150 Cal. 543, 
89 P 124; In re Dolbeer, 149 Cal. 
227, 86 P 695, 9 AnnCas 795; In re 
Mullin, 110 Cal. 252, 42 P 645. 

Colo.—Jordan vy. Peo., 19 Colo. 417, 


36 P 218. 


cannot 
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tion. 
But a medi- 


mon type, the 


et 


Conn.—Barber’s App., 63 Conn. 393, 
21 A 973, 22, LRA 90. 

Del.—State v. Windsor, 5 Del. 512. 
eo a C.—Hamilton vy. U. S. 26 App. 

Ga.—Potts v. House, 6 Ga. 324, 50 
AmD 329. 

Tll.— Schneider yv. Manning, 121 Ill. 
376, 12 NE 267. 

Ind.—Guetig v. State, 66 Ind. 94, 
32 AmR 99. 

lowa.—Vohs v. Shorthill, 130 Iowa 
538, 107 NW 417; In re Fenton, 97 
Iowa 192, 66 NW 99; Bever v. Spang- 
ler, 93 Iowa 576, 61 NW 1072. 

Ky.—Bishop v. Com., 109 Ky. 558, 
60 SW 190, 22 KyL 1161, 58 SW 817, 
22KyL 760. 

Me.—In re Whiting, 110 Me. 232, 
85 A 791; Ireland v. White, 102 Me. 
233, 66 A 477; St. George v. Bidde- 
ford, 76 Me. 593. 

Md.—United R., etc., Co. v. Corbin, 
109 Md. 442, 72 A 606; Crockett v. 
Davis, 81 Md. 134, 31 A 710. 

Pos goss aight v. Rider, 99 Mass. 

Mich.—Rivard v. Rivard, 109 Mich. 
98, 66 NW 681, 683 AmSR 566; Fraser 
v. Jennison, 42 Mich. 206, 3 NW 882. 

Mo.—State v. Speyer, 194 Mo. 459, 
91 SW 1075. 

N. Y.—Peo. v. Furlong, 187 N. Y. 
198, 79 NE 978. 
oN C.—State v. Matthews, 66 N. C. 

Oh.—Moore y. Caldwell, 27 Oh. Cir. 


Ct. 449. 

Pa.—Pidcock vy. Potter, 68 Pa. 342, 
8 AmR 181; Landis v. Landis, 1 
Grant 248. 


S. C.—Price v. Richmond, etc., R. 


Cope ss4s.. Co 199, Dt SH Ts2: 
S. D—State v. Leehman, 2 S. D. 
171, 49 NW 3. 


Tex.—Pigg v. State, 43 Tex. 108. 

Vt.—Foster v. Dickerson, 64 Vt. 
233, 24 A 2538; Melendy v. Spaulding, 
54 Vt. 517; Fairchild y. Bascomb, 35 


Vt. 398, 

Wis.—Duthey v. State, 131 Wis. 
178, 111 NW 222, 10 LRANS 10382. 

[a] Reasons for rule—(1) “A 
general practitioner who has had ex- 
perience in the various kinds of men- 
tal afflictions is as competent to 
testify to the sanity or insanity of a 
person as the skilled expert who 
devotes his entire time to the study 
of such diseases.” In re _ Dolbeer, 
149 Cal. 227, 248, 86 P 695, 9 AnnCas 
795. (2) ‘*Those who have been ac- 
customed to try issues involving the 
sanity of testators, their capacity 
to make wills, will have observed 
that in a large proportion of the 
eases the alleged want of capacity 
is in the infirmity and decay of the 
faculties, resulting from old age, or 
the weakness and prostration of dis- 
ease, or from the two combined. The 
cases of distinct delusion are quite 
rare and exceptional. The far 
greater number of issues as to sanity 
therefore fall within the ordinary 
range of a physician’s practice. A 
physician of large experience could 
scarcely be found, who had not been 
often called to consider and form an 
opinion upon the capacity of his pa- 
tients to make wills. Supposing the 
question was as to the gradual de- 
cay of the faculties of the testator 
from disease or old age, one cannot 
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was properly excluded.1® 


As to Mental Capacity or Condi- 


An observing witness as to mental capacity 
or condition must have had adequate *° and recent *' 
opportunities for observation, but it is not necessary 
that he should be specially skilled in the subject 
of mental disorders.*® 
perts, where the mental derangement is of a com- 
inclina- | 
tion to accept ‘any practicing physician in good 
standing as competent to testify,1® even though he 


So also with respect to ex- 


courts have shown an 


but see that the opinion of an intelli- 
gent family physician, familiar with 
his patient’s infirmities, and watch- 
ing them at every stage of their 
progress, would and should have far 
greater weight with a jury than that 
of any number of physicians who 
had made insanity a special study, 
but who were called to give an opin- 
ion upon what is always, and neces- 
sarily, an imperfect statement of the 
facts and symptoms. Or, if the case 
were one of an original defective 
capacity, the judgment and opinion 
of the old family physician would be 
worth more than that of the masters 
of the science of insanity, who can 
have but a fragment of his history.” 
ee v. Abbott, 7 Gray (Mass.) 71, 


oF 

[b] Sufficient qualifications.—(1) 
A witness was competent to testify 
as to sanity where it appeared that 
he had graduated at a regular medi- 
cal college, and had a license to prac- 
tice medicine from the board of 
examiners of the state, and had prac- 
ticed therein for eighteen months; 
that the medical college he so at- 
tended had an insane pavilion, which 
would accommodate about thirty pa- 
tients; that while he was there he 
had an:opportunity to see and study 
about one hundred such cases; and 
that during his practice of eighteen 
months he had four such cases to 
treat. Lowe v. State, 118 Wis, 641, 
96 NW 417. (2) A witness was prop- 
erly allowed to state an inference as 
to sanity where it appeared that he 
had been in general practice more 
than twenty-one years, had held a 
position in one hospital and had been 
connected with another hospital for 
twelve years, had been medical ex- 
aminer for a county for ten years, 
and had treated at least one hundred 
insane people in the course of his 
practice. White v. McPherson, 183 
Mass. 533, 67 NE 643. 

[e] Quostions as to competency 
of witness—wWhere a testator’s men- 
tal capacity was in issue, it was not 
error to exclude questions asked phy- 
sicians, who had stated that they 
were physicians in general practice 
and had never made a specialty of 
treating diseases of the mind and 
nervous system, as to whether a gen- 
eral practitioner is as competent to 
express an opinion upon a case of 
doubtful mental disorder as one of 
ability, who has made a specialty of 
diseases of the brain and nervous 
system for a great many years, and 
whether witnesses believed that they 
were as capable of passing upon a 
case of doubtful mental disorder as if 
since the beginning of their practice 
they had devoted themselves as spe- 
cialists to the study and practice of 
such diseases. Taylor v. McClintock, 
87 Ark. 243, 112 SW 405. 

19. Cal—In re Dolbeer, 149 Cal. 
227, 86 P 695, 9 AnnCas~795. 

Del.—State v. Windsor, 5 Del. 512. 


ene C.—Hamilton v. U. S., 26 App. 
Ga.—Potts v. House, 6 Ga. 324, 50 
AmD 329. 
Ind.—Davis v. State, 35 Ind. 496, 
§ AmR 760. 


Ky.—Abbott v. Com., 107 Ky. 624, 
55 SW 195, 21 KyL 1372. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is not a specialist on the subject,?° although special 
training may add weight to his judgment.24 On 
the other hand, however, some decisions evidence a 
desire to escape a multitude of counselors by re- 
stricting the number of those regarded as qualified 
to testify as experts to persons who have made spe- 
cial studies in that line of medical research.2? In- 
sufficient training will render the witness incompe- 
tent,?* and the evidence of a practicing physician 
of good standing and long experience has been re- 
jected.2* It has been considered that a witness, 
who would be competent to testify as an expert 
upon hypothetically stated facts may observe or ex- 
amine the person in question either as a witness on 
the stand, or under other circumstances affording 
a suitable opportunity for forming an inference 
from the facts observed, and state this inference to 
the jury, together with the facts upon which it is 
based;”> but a contrary view has. been asserted.?° 
In order for reading to serve as a qualification, it 
must be along lines of medicine or the science of 
the mind.?7 

[§ 767] h. Statements Excluded. The witness 
may not testify what specific occurrences actually 

Me.—Fayette v. Chesterville, 77 
Me. 28, 52 AmR 741. 

N. Y.—Koenig v. Globe Mut. L. Ins. 


Go: 10 Hun 558. 
N. C.—Flynt v. 


for insanity, 


Bodenhamer, 80 
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of mental diseases, and who, when 
his patients have required treatment 
has been accustomed 
to call in a specialist or to recom- 
mend removal of the patient to a 
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caused a particular condition,?® and it has been held 
that, where a physician, in an action for personal 
injuries, testified as to the condition of plaintiff 
three years after the injury, his testimony as to 
whether the condition described could result from 
a fall was inadmissible.*® In like manner, although 
a medical witness who has observed a practitioner 
ean testify as to what constitutes skill in the pro- 
fession in such a way as to ereate an adequate im- 
pression on the mind of the jury, he is not at liberty 
to state whether the practitioner who has come un- 
der his observation is as a matter of fact skillful;°° 
but if he has observed it he may state the actual 
mode and effect of his treatment.*t Where the 
facts can be placed before the jury with adequate 
fulness, especially if the inference is upon the pre- 
cise point in issue,>* and the jury are capable of 
determining the question before them without the 
aid of professional skill and experience,?? the infer- 
ence of the witness is rejected.** The same result 
follows where the physician states an inference as 
to the effect of the conditions observed by him in 
some connection as to which he is not qualified, for 
example, as to the insurability of the life affected 
witness is possessed of skill, he ex- 
ercised it in_a particular instance. 
Boydston v. Giltner, 3 Or. 118. 


31. Barber v. Merriam, 11 Allen 
(Mass.) 322; Williams v. Poppleton, 


ING C2205. ‘hospital for the insane, cannot tes-|3 Or. 139. 
Or.—State v. Roselair, 57 Or. 8,| tify as an expert, on hypothetically [a] The witness may state facts 
109 P 865. stated facts, as to sanity or_in-| within his knowledge as to the skill 
Vt.—Hathaway v. National L. Ins.|sanity. Com. v. Rich, 14 Gray|of a particular practitioner. Wil- 
Co., 48 Vt. 335, (Mass.) 335. liams y. Poppleton, 3 Or. 139. 
Enz.—In re McNaughten, 1 C. & 25. Jeffers v. State, 145. Ga. 74, 32. National Union v. Thomas, 10 


K. 130 note, 47 HCL 129, 10 Cl. & F. 
200, 8 Reprint 718. 
35 Iad. 


88 SE 571; 
leth, 


Monahan vy. Roderick, 
183 Iowa 1, 166 NW 725; In re Hve- 
177 Iowa 716, 


App. (D. C.) 277; Treat v. Merchants’ 
Life Assoc., 198 Ill. 431, 64 NE 992; 


157 NW 257;|Shurlow v. Hoadley, 186 Ill. A. 328; 


20. Ind.—Davis v. State, 
496, 9 AmR 760. 
Kan.—State v. Reddick, 7 Kan. 143. 


Ky—Montgomery v. Com., 88 Ky. 
509, 11 SW 475, 11 KyL 40. 
Mich.—Peo. v. Finley, 38 Mich. 


482. 

Mo.—State v. Rose, 271 Mo. 17, 195 
SW 1013. 

Vt.—Hathaway v. National L. Ins. 
Co., 48 Vt. 335. 

[a] Moral insanity is not exclu- 
sively a subject for medical experts. 
Peo. v. Finley, 38 Mich. 482. 

21. Hathaway v. National L. Ins. 
Co., 48 Vt. 385; Rex v. Wright, R. & 
Rinse9. 

22, Ky—Bishop v. Com., 109 Ky. 
558, 60 Sw 190, 22 KyL 1161, 58 SW 
817, 22 KyL 760. 

Me.—Hutchins v. Ford, 82 Me. 363, 
19 A 832. 

Mass.—Com. v. Rich, 14 Gray 335. 

Miss.—Russell vy. State, 53 Miss. 
26% 

N. Y.—Peo. v. Rice, 159 N. Y. 400, 
54 NE 48. 

Tex.—McLeod v. State, 31 Tex. Cr. 
331, 20 SW 749. 

[a] Reason for rule.—‘‘Expert 
testimony in insanity cases has, in 


general, proved so unsatisfactory 
that only those who are expert in 
mental diseases or psychological 


studies, are regarded as authority, 
for it is a knowledge rarely attained, 
and involving much study, observa- 
tion, and experience.” McLeod v. 
State, 31 Tex. Cr, 331, 333, 20 SW 
749 


[b] Miustration.—Study, for an 
indefinite period, of medicine and of 
nervous diseases connected there- 
with, manufacturing medicines, pub- 
lishing, or even writing medical 
pooks does not qualify one as an ex- 
pert as to insanity. Peo. v. Rice, 159 
N. Y. 400, 54 NE 48. 

23. Abbott v. Com., 107 Ky. 624, 
55 Sw 196, 21 KyL 1372; Ashby v. 
State, 124 Tenn. 684, 139 SW 872. 

24, Com. v. Rich, 14 Gray (Mass.) 
335; Russell v. State, 53 Miss. 367. 

{a] Dlustration. — A physician 
who has not made a special study 


Matter of Martin, 82 Misc. 574, 144 


NYS 174; Com. v. Buccieri, 153 Pa. 
535, 26, A, 228. 
26. Fayette v. Chesterville, 77 


Me, 28, 33, 52 AmR 741 (“He stood in 
a position to be tempted to partici- 
pate in the prejudices of the party 
calling him as a witness’’). 

27. Davis v. State, 35 Ind. 496, 9 
AmR 760. 

[a] Insufficient qualification.—A 
minister who has read some authors 
on moral:and intellectual science is 
not thereby qualified. Burt vy. State, 
38 Tex. Cr. 397, 40 SW 1000, 43 SW 
344, 39 LRA 305, 330. 

28. U. S.—Lee vy. Kansas City 
Southern R. Co., 206 Fed. 765. 

Ill.—Elward vy. Illinois Cent. R. 
Cor welets  TibegAy, 63070 «Centralia rv. 
Ayers, 133 Ill. A .290; Illinois Steel 
Co. v. Delac, 103 Il. A. 98 [aff 201 
Ill. 150, 66 NE 245]. 

Iowa.—Budde v. National Travelers’ 
Ben. Assoc., 169 NW 766; Van Nor- 
man v. Modern Brotherhood of 
America, 143 Iowa 536, 121 NW 
1080 


Mass.—Little Vv. Massachusetts 
Northeastern St. R. Co., 223 Mass. 
BOM daa) IN BRN Te 

Mich.—Van Deusen vy. Newcomer, 
40 Mich. 90. 

Mo.—Spaulding v. Edina, 122 Mo. 
A. 65, 97 SW. 545. 

Tenn.—Memphis St. R. Co. v. 
Hicks, 1 Tenn. Civ. A. 513. 

[a] Thus a physician cannot be 
asked his opinion as to the cause of 
an injury, judging merely from the 
condition in which he found the pa- 
tient, and without any knowledge as 
to how it took place. Hitchcock v. 
Burgett, 38 Mich. 501. 

29. Mackey v. Interurban St. R. 
Co., 115 App. Div. 467, 101 NYS 439. 

80. Leighton v. Sargent, 31 N. H. 
119, 64 AmD 323; Williams v. Popple- 
ton, 3 Or. 139; Boydston y. Giltner, 3 
Op; 18s 

{a] Irrelevancy is the real ground 
in many instances for the rejection 
of this evidence; it by no means 
necessarily follows that, because a 


Lutz vy. Metropolitan St. R. Co.,-123 
Mo. A. 499, 100 SW 46.: 

[a] A physician cannot state: (1) 
Whether certain observed appear- 
ances lead to the inference that a 
death was due to suicide. National 
Union v. Thomas, 10 App. (D. C.) 
277. (2) Whether a fall produced 
an injury. Lutz v. Metropolitan St. 
R. Co., 123 Mo. A. 499, 100 SW 46. 

33. Casey v. Chicago City R. Co., 
237 Ill. 140, 86 NE 606 [aff 139 I1l. 
A. 655]; Cook v. State, 24 N. J. L. 
843; Otto v. Milwaukee Northern R. 
Co., 148 Wis. 54, 134 NW 157. 

{a] Tlustrations.—(1) In an ac- 
tion for injuries to a female child 
thirteen years of age, it was proper 
for the court to refuse to permit de- 
fendant’s medical expert to answer 
a question as to whether the ex- 
posure of the person of a girl of 
plaintiff's age would tend to produce 
nervousness, timidity, and shrinking 
on the part of such girl. Casey v. 
Chicago’ ‘City, .R,,.Co.,, .237, 411. 140, 86 
NE 606 [aff 139 Ill. A. 655]. (2). In 
an action for injuries to a licensee by 
being thrown from an electric car, a 
physician who had reduced the frac- 
ture of plaintiff's arm should not 
have been allowed to testify that the 
fracture might kave been caused by 
her falling from an electric car. 
Otto v. Milwaukee Northern R. Co.,, 
148 Wis. 54,134 NW 157. 

34 U. S.—lLee v. Kansas City 
Southern R. Co., 206 Fed. 765. 

Ala.—Noble vy. State, 14 Ala. A. 9, 
CO! SRLS. 

Ark.—Brown v. State, 55 Ark. 593, 
18 SW 1051. 

Cal.—Peo. v. Heacock, 10 Cal. A. 
450,102, P5438) 

Ill.—Illinois Cent. R. Co. v. Smith, 
208 Ill. 608, 70 NE 628. 

Ind. T.—Wilson v. U. S., 5 Ind. T. 
610, 82 SW 924. 

Iowa.—Van Norman vy. Modern 
Brotherhood of America, 143 Iowa 
536, 121 NW 1080; Kline v. Kansas 
City, ete., R. Co., 50 Iowa 656. 

Mo.—Taylor v. Grand Ave. R. Co., 
185 Mo. 2389, 84 SW 873. 
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in a particular way,*> or an expectancy of life not 
based on the use of mortality tables.3° A witness 
will not be allowed to characterize the injuries ob- 
served by him, as that they are ‘‘very serious.’’ *” 
Irrevelant statements are of course excluded,** as 
are also statements beyond the sphere of the wit- 
ness ;3® nor may a witness give evidence in the na- 
ture of an argument in favor of a party.*° 

[§ 768] 23. Mental State. A physician has 
been heid competent to state an inference that a 
person was mentally depressed,*! but it has been 
considered that skilled witnesses cannot state opin- 
ions as to whether an electrical lineman knew the 
dangers incident to working on wires carrying a 
high current.*? 

[§ 769] 24. Mercantile Affairs. A witness ex- 
perienced in mercantile affairs** may state an in- 
ference or judgment with respect to matters of 


mercantile business,*4 as for example, the course of | 


business 4° or the proper way of doing mercantile 
acts;4° whether it would be practicable to carry on 
a particular business under given circumstances ;4" 
the character of negotiable paper *® or bank bills ;*° 
the rate of interest at which a turnpike could be 
capitalized ;°° the solvency of a bank with the affairs 
of which the witness is acquainted;°! what consti- 
tutes suitable advertising ;®? the capacity of a mer- 


eantile establishment ;°* what articles would come | 
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under a trade designation;'* whether articles are 
of the same quality ;®> whether the resemblance be- 
tween certain articles is sufficiently great to deceive 
buyers of ordinary caution;°® the effect of rain or 
other injury on certain classes of goods;>’ whether 
articles arriving at their destination in a given con- 
dition could have been in a different condition when 
shipped ;5° and the deterioration of fruit in trans- 
portation.°® A.bookkeeper may testify that a set 
of books submitted to his examination involves no 
problems in bookkeeping,®° or that he has examined 
certain books introduced in evidence and reached 
given results from the entries therein.*t Skilled 
evidence is not, however, needed to explain an ac- 
count which is not ambiguous,®* or to show whether 
a set of accounts can be kept in a certain way.*? 
The knowledge of the witness must be shown to 
have existed at a time°%* and place® relevant to 
the inquiry, but a change of employment after such 
knowledge was acquired does not disqualify him.® 

[§ 770] 25. Military Affairs. Military men of 
sufficient experience may testify with respect to 
army service.®7 

[$ 771] 26. Mining and Excavation. The court 
may, in its discretion,®® receive a statement of an 
inference or judgment as to the proper method of 
carrying on certain mining operations,®® and other 


’ : a Oa 
z 


ees J.—Cook v. State, 24 N. J. L. 

: N. Y.—Kennedy v. Peo. 39 N. Y. 
45. 
Tenn.—Memphis 


Sta ek. 1COs ky: 


Hicks, 1 Tenn. Civ. A. 513. 
Tex.—Cooper v. State, 23 Tex. 
331, 
Wis.—Casson v. Schoenfeld, 166 
Wis. 401, 166 NW 23, LRA1918C 162; 
Kaczmarek vy. Geuder, etc., Co. 148 


Wis. 46, 134 NW 348, 44 LRANS 779, 
AnnCasi1913A 1139. 

35. Rawls v. American L. Ins. Co., 
36 Barb. 357 [aff 27 N. Y. 282, 84 
AmD 280]. 

86. Chicago, etc., R. Co. v. Long, 
26 Tex. Civ. A. 601, 65 SW 882. 

37. Stoothoff v. Brooklyn Heights 
R. Co., 50 App. Div. 585, 64 NYS 243. 

38. Cunningham y. Chicago, etc., 
ini Cos “156 Mov’ A, 617, 137' Sw 680; 
Simmons y. Kelsey, 76 Nebr. 124, 107 
NW 122. 

[a] Dlustrations.—(1) Where the 
mental capacity of plaintiff to main- 
tain a suit is in issue, her disposi- 
tion, aside f:0m the question of men- 
tal incapacity, cannot be stated. 
Simmons v. Kelsey, 76 Nebr. 124, 107 
NW 122. (2) In an action for in- 
juries to a servant by getting poison 
from creosoted ties in his eye, it was 
held proper to refuse to _ receive 
testimony of defendant’s chemist 
employed in preparing the ties, con- 
cerning what he kad not heard about 
injuries to others. Cunningham v. 
Chicago, eae Re Cov to6e Moz VA. "6L7, 
137 SW 6 

39. Hook v. Stovall, 26 Ga. 704; 
Kuttner v. New Jersey Cent. R. Co., 
SOmNe Ite er bias Ae Te Ue 

40. Hintz v. Wagner, 25 N. D. 110, 
140 NW 729. 

41. Burns v. Brier, 204 Mass. 195, 
90 NE 399. 

42. Consolidated Gas, etc., 
State, 109 Md. 186, 72 A 651. 

43. Shauer v. Alterton, 151 U. S. 
607, 17 SCt 442, 38 L. ed. 286; Syl- 
vester v. Ammons, 126 Iowa 140, 101 
NW 782; Bartley v. State, 53 Nebr. 
310, 73 NW 744. 

{a] Bookkeeper.—Bartley v. State, 
53 Nebr. 310, 73 NW 744. 

{b] If suitable qualifications are 
not shown the witness is rejected. 
Shauer v. Alterton, 151 U. S. 607, 14 
SG@t 442" 380 ed. 2863 2 (S.-ve Wil- 


CO; Ve 


a 28 F. Cas. No. 16,698, 1 Paine 
44. Cochran v. U. S., 157 U. S. 286, 
15 SCt 628, 39 L. ed. 704; Baltimore 
Refrigerating, etc., Co. -y. Kreiner, 
109 Md. 361, 71 A 1066; Daniels v. 
Fowler, 123 N. C. 35, 31 SHE 598. 

45. McFadden v. Murdock, 15 
Wkly. Rep. 1079 (retail grocer). 

46. Moschcowitz v. Flint, 33 Misc. 
480, 67 NYS 852 (altering old and 
decayed coat). 

1381 N.C. 


- Belding v. Archer, 
287, 24 SE 800; Meyers Bros. Drug 


Co. v: Madden-Graham, 45 Tex. Civ. 
A. 74, 99 SW 723. 

48. Cochran v. U. S., 157 U.S. 286, 
15 SCt 628, 39 L. ed. 704 (redis- 


counted note). 
49. Keating vy. Peo., 160 Ill. 480, 43 


INE 724 (genuine). 


50. Cincinnati v. Scarborough, 6 
Oh. Dec. (Reprint) 874, 8 AmLRec 
562, 5 CincLBul 77. 

51. State v. Boomer, 103 Iowa 106, 
72 NW 424. 

52. Perry v. Jensen, 142 Pa. 125, 


21 A 866, 12 LRA 393 (druggist’s 
samples). 

53, Paddock v. Bartlett, 68 Iowa 
16, 25 NW 906 (pork packing). 

54, Erhardt v. Ballin, 55 Fed. 
968, 5 CCA 363; Howard v. Great 
Western Ins. Co., 109 Mass. 384; 


Northern Supply Co. y. Wangard, 123 
Wis. 1, 100 NW 1066, 107 AmSR 984. 

fa] Whe statement may relate to: 
(1) “Coal,” Howard v. Great West- 
ern Ins. Co., 109 Mass. 384. (2) Good, 
sound potatoes. Northern Supply 
Co. v. Wangard, 123 Wis. 1, 100 NW 
1066, 107 AmSR 984. (3) Hemmed 
handkerchiefs. Erhardt vy. Ballin, 55 
Fed. 968, 5 CCA 363. 

55. Peo. v. Lovren, 119 Cal: 88, 
§1.P" 22,638. 

56. Williams v. Brooks, 50 Conn. 
278, 47 AmR 642. 

57. Ger.eral Fire Extinguisher Co. 
v. Beal-Doyle Dry Goods Co., 110 
Ark. 49, 160 SW 889, AnnCas1915D 
79; Sonneborn v. Southern R. Co., 
65 S. C. 502, 44 SE 77. 

fa] Custom clothing.—Sonneborn 
Cait ea Ri Co. 65° SC.) 6025.44 
SE 77. 


58. 
73 Iowa 216, 
148. 

Mass.—Kershaw  v. 


Iowa.—Forcheimer v. Stewart, 
32 NW 665, 35 NW 


Wright, 115 


Mass. pas 
N. Y.—Littlejohn v. Shaw, 6 App. 
Div. 492, 39 NYS 595 [aff 159 N. Y. 

188, 53 NE 810]. 

Tex.—San Antonio, etc., R. Co. v. 
Bracht, (Civ. A.) 172 'SW 1116. 
ps Ss “Leopold v. Van Kirk, 29 Wis. 

[a] The statement may relate to: 
(2) uF ruit. eeGrifiin;, 9 rete yacowwtt tv. 
Joannes, 80 Wis. 601, 50 NW 785. (2) 
Gambier. Littlejohn v. Shaw, 6 App. 
Div. 492, 39 NYS 595 [aff 159 N. Y. 
188, 53 NE 810]. (3) Hams. For- 
cheimer v. Stewart, 73 Iowa 216, 32 
NW 665, 35 NW 148; Kershaw v. 
Wright, 115 Mass. 361. 

59. Fruit Dispatch Co. v. Murphy, 
90 Minn. 286, 96 NW 83. 

€0. Crusoe v. Clark, 127 Cal. 341, 
59 P 700. 

61. Crawford v. Roney, 126 Ga. 
763, 55 SE 499. 

62. Blanchard Vv. Commercial 
Bank, -75.-Wed. 249,21 CCA 319; Coe 
v. Nash, (Tex. Civ. A.) 40 SW 235. 


63. Fry v. Provident Sav. L. 
Peres Soc., (Tenn. Ch. A.) 38 SW 


64. Erhardt vy. Ballin, 55 Fed. 968, 
5 CCA 368. , 

65. Jones vy. Mechanics’ F. 
Co, 386 N. J. L229; 18-AmR 405. 
e Bearss vy. Copley, 10 N. Y. 


67. Bradley v. Arthur, 4 B. & C. 
292, 10 ECL 585, 107 Reprint 1068 
(written and unwritten regulations). 

68. Alabama Cons. Coal, etc., Co. 
v. Heald, 168 Ala.’ 626, 53 S 162; 
Czarecki vy. Seattle, ete., R., ete. Co., 
30 Wash. 288, 70 P 750. . 

69. U. S—wWalsh v. W. P. Rend 
Collieries Co., 228 Fed. 311, 142 CCA 
603; Central Coal, ete; Co. v. Wil- 
liams, 173 Fed. 237, 97 CCA 597. 

Ala.—Sloss-Sheffield Steel, etc., Co. 
v. Thomas, 80 S 69; Warrior-Pratt 
Coal Co. v. ae oe 183 Ala. 118, 62 
S 721. 

Colo.—Grant v. Varney, 
329, 40 P 771. 

Ill.—Stephen v. Duffy, 237 Ill. 549, 
86 NE 1082; Kellyville Coal Co. v. 
Strine, 217 Ill. 516, 75 NE 375; De Fil- 
lippi v. gr Pring Valley Coal 'Co., 202 


Tl 
Neal, 15 


Ins. 


21 Colo. 


ind—Tslana Coal Co. v. 
Ind. A. 15, 42 NE 953, 43 NH 463. 
Mich.—Ranta v. Newport Min. Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


cannot be made 
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matters connected with mining,”° provided, but not 
unless, it is made to appear that the witness’ pos- 
sesses the necessary skill and experience to render } 
: So also persons who have 
experience in excavating and in protecting them- 
selves against caving of the earth may acquire such 
a peculiar knowledge of the character of soils and 
of the best methods of protection as will warrant 
the reception of their inferences as to these mat- 
In the case of an observing witness the 
facts on which the inference rests should first be 


his inference of value.7+ 


ters.?? 


a oe: 459, 467, 147 NW 609 [cit 
ye]. 

Mo.—Monohan y. Kansas City Clay, 
ete; .'Co., 58 Mo. “A.". 68. 

Utah.—Faulkner v. Mammoth Min. 
Co., 23 Utah 4387, 66 P 799. 

Va.—Cook, etc., Min. Co. v. Thomp- 
son, 110 Va. 369, 66 SE 79. 

[a] The statement may relate to: 
(1) Carrying up a slope. Smuggler 
Union Min. Co. vy. Broderick, 25 Colo. 
16, 53 P 169, 71 AmSR 106. (2) Cross 
entries. McNamara vy. Logan, 100 
Ala. 187, 14 § 175. (3) Propping and 
eapping a roof. Island Coal Co. v. 
Neal, 15 Ind. A. 15, 42 NE 953, 43 
NE 463. (4). Timbering a drift run. 
Grant v. Varney, 21 Colo. 329, 40 P 
771. (5) Timbering a shaft. Mona- 
han vy. Kansas City Clay, etc., Co., 
58 Mo. A. 68. 

70. U. S.—Central Coal, etc., Co. 
v. Williams, 173 Fed. 337, 97 CCA 
597. 

Ala.—Buckalew v. Tennessee Coal, 
etc., Co., 112 Ala. 146, 20 S 606. 

Cal.—Clark v. Willett, 35 Cal. 534. 


Colo.—National Fuel Co. v. Mc- 
INTHE VG te eo Co: 

Ill—De Fillippi v. Spring Valley 
Coal’:Co.,-4202 Tl. cA. 5'61 


Iowa.—Cotton y. Center Coal Min. 
Co., 147 Lowa 427, 123 NW 381. 

Kan.—Remsberg v. Iola Portland 
Cement Co., 73 Kan, 66, 84 P 548. 

Minn.—Spino y. Butler, 113 Minn. 
326, 129 NW 590. 

Mont.—Westlake v. Keating Gold 
Min. Co., 48 Mont. 120, 136 P 38. 

Oh.—Stambaugh v. Smith, 23 Oh. 
St. 584. 

Pa.—Wells v. Leek, 151 Pa. 431, 25 
A 101. : : 

S. D.—Hedlun v. Holy Terror Min. 
Co;, 1679S D, 2617 92 N Wisi 

Tex.—kKleine v. Gidcomb, (Civ. A.) 
152 SW 462; Consolidated Kansas 
City Smelting, etc., Co. v. Gonzales, 
50 Tex. Civ. A. 79, 109 SW _ 946. 

Utah.—Wells v. Davis, 22 Utah 
S225" 62) 93: 

Va.—Cook, etc., Min. Co. v. Thomp- 
son, 110 Va. 369, 66 SE 79. 

W. Va.—Collins v. White Oak Fuel 
COO IW, Vain oO, le 3S Ee 2 ee 

Wyo.—Carney Coal Co. v. Benedict, 
22 Wyo. 362, 140 P 1013, 144 P LO 

[a] Rule particularly applicable 
to mining.—The rule that, where 
facts on which opinions are founded 
intelligible to the 
jury, the opinions of witnesses may 
be received is particularly applicable 
to mining, and to cases involving 
mining which are tried in a _ county 
where there are no mines. De Fil- 
lippi v. Spring Valley Coal Co., 202 
Dd Ae Cl. 

[b] The statement may relate to: 
(1) The competency of a mine su- 
perintendent. Buckalew v. Tennes- 
see Coal, etc., Co., 112 Ala. 146, 20 S 
606. (2) The cost of mining coal. 
Cole v. Lowery, 5 LackJur (Pa,.) 225. 
(3) The development of a mining 
claim. Wells v. Davis, 22 Utah 322, 
62 P 3. (A) The effect of the use of 
explosives. Remsberg v. Iola Port- 
land Cement Co., 73 Kan. 66, 84 P 
548. (5) Insufficient bracing as_the 
cause of an accident. Donk Bros. 
Coal, etc. Co. y. Stroff, 200 Tl. 483, 
66 NE 29. (6) The possibility of 
certain acts. Sloss-Sheffield Steel, 
ete., Co. v. Green, 159 Ala. 178, 49. S 
301 (ascertainment of unsafe condi- 
tion); Hedlun v. Holy Terror Min. 


EVIDENCE 


[§ 772] 27. 


evidenee.*> 


the inference is 


Co. 16 S; D, 261, 92 NW 31. —(7) ‘The 
safety of a particular brand of blast- 
ing powder. Sowden  y. Idaho 
Quartz Min. Co., 55 Cal. 448. (8) The 
time required to overcome an ob- 
struction to operation. Collins v. 
White Oak Fuel Co., 69 W. Va. 292, 
71 SE 277. (9) Tunneling as the 
cause of cracking. Clark y. Willett, 
385 Cal. 534. (10) What an examina- 


|; tion reveals as to the presence of 


minerals. Stambaugh y. Smith, 23 
Oh. St. 584 (coal); Consolidated Kan- 
sas City Smelting, etc., Co. v. Gon- 
zales, 50 Tex. Civ. A. 79, 109 SW 946. 
(11) What constitutes a full equip- 
ment of a machine. Morris y. O’Gara 
Coal JCon a Loder ily mA oOo les) 
Whether an examination for coal has 
been thorough. Wells v. Leek, 151 
Pa. 431, 25 A 101. (13) Whether 
certain appliances are sufficient for 
their purposes. Henrietta Coal Co. 
v. Campbell, 211 Ill. 216, 71 NE 863 
(roadway); Stevenson v. Avery Coal, 
CLCay, COm Loe, tlle A b6o [ait 246 Lil. 
609, 93 NE 40]; Harvey v. Susque- 
hanna Coal Co., 201 Pa. 63, 50 A 770, 
88 AmSR 800. (14) Whether certain 
mining operations would be possible. 
Bennett v. Morris, 4 Cal. Unrep. Cas. 
834, 387 P 929. (15) Whether a cer- 
tain mine could be operated if water 
was diverted therefrom. Bennett v. 
Morris, (Gal) Saks lien co (16) 
Whether experience and knowledge 
of the sounding test were necessary 
to determine whether certain coal 
was likely to fall. Carney Coal Co. 
v. Benedict, 22 Wyo. 362, 140 P 1013, 
144 P 19. (17) Whether certain 
workings, structures, or contrivances 
are safe. Central Coal, etc., Co. v. 
Williams, 173 Fed. 337, 97 CCA 597 
(roof); McNamara y. Logan, 100 Ala. 
187, 14 S 175 (cross entry); Henrietta 
Coal Co. v. Campbell, 211 Ill. 216, 71 
NE 863 (roadway); Hamilton v. 
Spring Valley Coal Co., 149 Ill. A. 
10; Cotton vy. Center Coal Min. Co., 
147 Iowa 427, 123 NW 381; Spino v. 
Butler, 113 Minn. 326, 129 NW 590; 
Westlake v. Keating Gold Min. Co., 
48 Mont. 120, 136 P 38. (18) Whether 
a vein is continuous. Kahn vy. Old 
Tel. Min. Co., 2 Utah 174. 


71. Ala.—Pennsylvania Coal Co. 
v. Bowen, 159 Ala. 165, 49 S 305; 
Sloss-Sheffield Steel, ete, Co. v. 


Sharp, 156 Ala. 284, 47 S 279; McNa- 
mara v. Logan, 100 Ala. 187, 14 S 
175. 

Cal.—Bennett v. Morris, 37 P 929. 

Tll.—McKissick v. O’Gara Coal Co., 
186,111, A. 514. 

Mont.—Garfield M. & M. Co. 
Hammer, 6 Mont. 53, 8 P: 153. 

Okl.—Great Western Coal, etc., Co. 
v. Malone, 39 Okl. 693, 136 P 403. 
Pa.—Lineoski v. Susquehanna Coal 
Coie Lote bas Alp dpe ce LAM Oils , 

S. D.—Hedlun v. Holy Terror Min. 
Co., 16 S. D. 261,.92 NW. 32. 

[a] Qualification shown. — Evi- 
dence that witness was associate 
state mine inspector and a practical 
miner, that he had been engaged 
in mining fifteen years, and that he 
had “had a good deal of experience 
in gaseous mines,” is a sufficient 
predicate on which to allow him to 
answer the question: “If, in the 
proper ways and works of a mine, 
if they have sufficient air in the 
mine. could there be a gas explo- 
sion?” Sloss-Sheffield Steel, etc., Co. 
v. Sharp, 156 Ala, 47 S 284, 279. 


Vv. 
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stated ** and the inference should not be received 
where all the facts can be placed before the jury 
and properly codrdinated by them.’4 


Nature, Condition, and Qualities of 


Objects. It frequently happens that a correct infer- 
ence as to the nature, condition, or qualities of cer- 
tain objects is a matter requiring special skill or 
experience, necessitating the admission of opinion 
But such evidence must be excluded 
where the matter is one of common knowledge or 


one which may be correctly drawn 


[b] “Entirely theoretical” knowl- 
edge has been rejected as a qualifica- 
tion. Lineoski v. Susquehanna Coal 
Con lore Pa 15 3a 27 eAN oie 

97 T1l- AS 


72. Degenhart v. Gent, 
ioe Wells v. Leek, 151 Pa. 431, 25 


145. 
A 
74 Davis v. 


Shepherd, 31 Colo. 


141, 72 P 57; Colorado Coal, ete., 
Iron Co. v. Lamb, 6 Colo. A. 255, 40 
P 251; Bell v. Toluca Coal Co., 272 


PL esON Gg 1 fe Need tl . 

[a] Purpose of sinking shaft.— 
Whether or not a mining shaft had 
been sunk with a view of concealing 
the exact location of a vein is not a 
proper subject for opinion evidence. 
Tas v. Shepherd, 31 Colo. 141, 72 

ie 

75. U. S.—Colusa Parrot Min. 
etc., Co. v. Monahan, 162 Fed. 276, 89 
€CA..256. 

Conn.—Moline Jewelry Co. v. Din- 
nan, 81 Conn. 111, 70 A 634, 17 LR 
ANS 1119. 

Gu.—Peninsular Naval Stores Co. 
v. State, 20 Ga. A. 501, 93-SEH 159. 

Tll.— Stephen v. Duffy, 142 Ill. A. 
219 [aff 237 Ill. 549, 86 NE 1082]. 

Mich.—Stowell v. Standard Pil Co., 
139 Mich. 18, 102 NW 227. 

Mont.—De Sandro vv. Missoula 
Tie Pls etc.,7Co.; 52 Mont., 333,),157 P 

41. 

N. D.—Corbett v. Great Northern 
R. Co., 28 N. D. 1386, 148 NW 4, LRA 
1915A 761. 
ee ee v. Levy, 37 Pa. Super. 


Tex.—Cleburne Peanut, etc., Co. v. 
Missouri, ete., Go:,, (Ciy. MAS) ous 
SW 1070. 


Vt.—Douglass y. Morrisville, 89 Vt. 
393, 95 A 810. 

Va.—Hot Springs Lumber, etc., Co. 
we Revercomb, 110 Va. 240, 65 SE 
557. 

Wash.—Jones Vv. 41 
Wash. 33, 82 P 1017. 

Wis.—Lightfoot v. Winnebago 
Tract. Co., 123 Wis. 479, 102 NW 8:0. 

[a] The statement may relate to: 
(1) The appearance of stone after 
it was blasted with dynamite, the 
effect of such explosions, and the 
ability of experienced persons to dis- 
cover whether some of the charges 
of dynamite had failed to explode. 
Stephen v. Duffy, 142 Ill. A. 219 [aff 
237 Ill. 549, 86 NE 1082]. (2) The 
approximate percentage of copper in 
ore. Consolidated Kansas City 
Smelting, etc., Co. v. Gonzales, 50 
Tex: mi @ive, SAC IWS, LOOT SiWilt 46 Le CoD 
The comparative specific gravity, 
vaporization, and igniting points of 
gasoline and kerosene. Stowell v. 
Standard Oil Co., 139 Mich. 18, 102 
NW 227. (4) The condition of fruit. 
Michigan Cent. R. Co. v. Harville, 
USGurl ie ACMI 2 4 3- (5) Apples after 
transportation. Jones v. Emerson, 
41 Waish. 33, 82° P- 1017. (6). ‘The 
condition of tobacco. Smith v. Levy, 
37 Pa. Super. 551. (7) The distance 
at which gas given off by gasoline 
will ignite. Tighe v. Atchison, etc., 
Ra Gor r(ex. Civ. n AL) W0t> SW, 1034: 
(8) The height of an ordinary wood 
wagon. Lightfoot v. Winnebago 
Tract. Co., 123 Wis. 479, 102. NW _ 30- 
(9) The quality of jewelry. Moline 
Jewelry Co. v. Dinnan, 81 Conn. 111, 
TORN 4694 y5 wl Tu RUAN S ede SS CLO) 
Whether an engine was new. Lin@ 
iv. Reeves, (Tex. Civ. A.) 154 SW 


Emerson, 
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by the jury from the facts when presented.”® 


[§ 773] 28. Nautical Matters. 


in maritime affairs“? may testify as to their infer- 
ence or judgment regarding nautical matters,’® such 
as the construction of a vessel’? and diminution in 
value by reason of failure to repair;®° the cost of 
repairs ;*! the tonnage of a barge;*? whether a ship 
had a full cargo;** whether a vessel was sea- 


worthy ;8* whether the machinery 


was properly placed;*> whether a vessel carried 
proper lights,®* or was skillfully handled ;87 wheth- 
er certain defects were obvious ;88 from what diree- 


262. (11) Whether a stream is float» 
able. Hot Springs Lumber, etc., Co. 
v. Revercomb, 110 Va. 240, 65 SE 
557. (12) Whether the condition of 


the river bottom on which a dam was 


constructed could have’ been deter-. 


mined without actual experiments. 
Douglass v. Morrisville, 89 Vt. 393, 
95 A 810. 

[b] Qualifcation must be shown. 
—In an action against a carrier, for 
injury to cabbages in transit, testi- 
mony of a witness that yellow leaves 
on cabbages indicate decay should not 
be received until such witness quali- 
fies himself as skilled with respect to 
decay of cabbages. International, 
etc., R. Co. v. Welbourne, (Tex. Civ. 
A.) aa SW 780. 

76. S.—Lynch v. U. S., 138 Fed. 
535, Tl “Ga 59% ve 


Ark. —Mallory v. 

Ark. 538, 89 SW 561. 
Ill.—Thompson vy. Hughes, 286 Ill. 

128, 121 NE 387. 


Brademyer, 


Mass.—Wolfe v. New Bedford 
id Co., 189 Mass. 591, 76 NE 


Va.—Smith v. Stanley, 114 Va. 117, 
75 SE 742. 

[a] Accordingly, courts have re- 
jected statements with respect to: 
(1) The character of land. Lynch v. 
Us iS, 188 Ready 585, 71-CCA 69 iCas 
mineral); Smith v. Stanley, 114 Va. 
117, 75 SE 742. (2) The formation 


of an accretion in a river. Mallory 
v. Brademyer, 76 Ark. 538, 89 SW 
551. (3) Whether, where iron and 


steel are polished, mere visual ob- 
servation will reveal the difference in 
density. Wolfe v. New Bedford Cord- 
age Co., 189 Mass. 591, 76 NE 222. 

77. U. S.—Union Ins. Co. v. Smith, 
124 U. S. 405, 8 SCt 534, 31 L, ed. 497. 

Tll.— Ward v. Salisbury, 12 Ill. 369, 

Md.—American Towing, etc., Co. 
v. Baker-Whiteley Coal Co., 111 Md. 
504, 75 A 341. 

Mass.—A. J. Tower Co. v. South- 
ern Pac. Co., 184 Mass. 472, 69 NE 
348, 

N. Y.—Tinney v. New Jersey 
Steamboat Co., 5 Lans. 507, 12 AbbPr 


NS. 1. 

N. C.—Sikes v. Paine, 32 N. C. 280, 
51-AmD 3889. 

Oh.—The Cliprer v. Logan, 18 Oh. 
375. 


‘ Hng.—Thornton v. Royal Exch. 
Assur. Co., 1 Peake N. P. 25. 

[a] Competent witnesses.—State- 
ments have been received from: (1) 
A harbor master. Ward v. Salis- 
bury, 12 Ill. 369. (2) A master, en- 
gineer, and builder. The Clipper v. 
Logan, 18 Oh. 375. (3) Seamen. 
Union Ins. Co. v. Smith, 124 U. S. 
405;.8 SCt 634, 31 L. ed. 497. (4) 
A ship agent. Tinney v. New Jersey 
Steamboat Co., 5 Lans. (N. Y.) 507, 
12 AbbPrNS ih (5) A shipbuilder. 
Thornten v. Royal Exch, Assur Co., 
1 Peake N. P. 25. (6) A ship carpen- 
ter. Sikes v. Paine, 32 N. C. 280, 51 
AmD 389. 

78. U.S.—Union Ins. Co. v. Smith, 
124s. iSin 20m, 8 SCC 534,931 "Le ed, 
497; Eastern Transp. Line v. Hope, 
95° U. S. 297, 24 L. ed. 477. 

Ala.—Cook v. Parham, 24 Ala. 21. 

Mo.—Hill v. Sturgeon, 28 Mo. 328. 

N. Y.—Guiterman v. Liverpool, 
etc,, Mail SS. Co., 9 Daly 119 [rev on 


EVIDENCE 


Persons skilled | been’ avoided;°° 


in a steamboat Cargo. 


other grounds 83 N. Y. 358]. 

N. C.—Sikes v. Paine, 32 N. C. 280, 
51 AmD 389. 
eee .—The Clipper v. Logan, 18 Oh. 

Wash.—Lambert v. La Conner 
Trading) .ete;, .Co., 37) Wash.y 113,.:79 
P 608. \ 

79s nc ANGeErSON ys Vey Usp Seyi gle O wee 
481, 18 SCt 689, 42 L. ed. 1116; Tin- 
ney v. New Jersey Steamboat Co., 5 
Lans. (N. Y.) 507, 12. AbbPrNS 
1; Sikes v,, Paine, 32 N. ©: 280, ‘51 
AmD 389. 

{a] Berth.—An agent experienced 
on the subject may state that a berth 
was properly constructed. Tinney v. 
New Jersey Steamboat Co., 5 Lans. 
(CN. Y.) 507, 12 AbbPrNS 1. 

80. Sikes v. Paine, 32 N. C. 280, 
51 AmD 389. 

81. The Umbria, 148 Fed. 283 [aff 
153 Fed. 851, 88 CCA 33]; Walker v. 
Protection. Ins. Co., 29 Me. 317; 
Wintringham v. Hayes, 144 N. Y. 1, 
38 NE 999, 48 AmSR 725. 

82. Flandreau v. Elsworth, 151 N. 
Yo 4737 45 NED 853. 

83. "Og den v. Parsons, 23 How (U. 
Soe Lous a6 L. ed. 410. 

84. vu. S.—Union Ins. Co. v. Smith, 
124) 0. 62405,, Si SCt b34, 3 bat. 


ed. 
497; Tidmarsh Vv. Washington A Pe 
M. Ins. Co., 23 F. Cas. No. 14,024, 4 
Mason 439. 


La.—Marcy v. Sun Mut. Ins. Co., 
11 La, Ann, 748. 

N. Y.— Baird v. Daly, 68 N. Y. 547, 
551; Patchin v. Astor Mut, Ins. Co., 
USING kaos. 

Pa.—Reed v. Dick, 8 Watts 479. 

Eng.—Beckwith v. Sydebotham, 1 
Campb, 116; Thornton vy. Royal Exch. 
Assur. Co., 1 Peake N. P. 25. 

“It was competent for the defend- 
ant, and he should have been per- 
mitted, to show by the witness Hayes 
that the scow was unseaworthy, that 
is, unfitted and unsafe for the service 
in which she was engaged, and un- 
safe to be taken in tow. The jury 
were non-experts, and with every fact 
which would enable a skilled man to 
determine the question of Sseaworthi- 
ness, it by no means follows that 
they would make the proper infer- 
ence, and arrive at a correct conclu- 
sion. The witness should have been 
permited to answer the question put 
upon this subject.” Baird v. Daly, 
supra, 

[a] Sufficient data for his judg- 
ment must appear to have been fur- 
nished the witness. Voisin v. Com- 
mercial Mut. Ins, Co., 90 Hun 392, 35 
NYS 878. 

[b] An unskilled witness is not 
qualified to state that a floating 
dock is seaworthy. Marcy v. Sun 
Mut. Ins. Co., 11 La. Ann. 748. 

85. Clark v. Detroit Locomotive 
Works, 32 Mich. 348. 

86. Weaver v. Alabama Coal Min. 
Co.,)536. Ala. 176. 

87. Ward v. Salisbury, 12 Ill. 369; 
Baltimore El. Co. v. Neal, 65 Md. 438, 
5 A 338; Carpenter v. Eastern Transp. 
CO: AEN? CY. BO a Washi. Washs 
ington Mar. Ins. Co., 32 N. Y. 427. 

[a]. A harbor master, although not 
skilled in the science of navigation 
and not a practical sailor, may de- 
scribe how plaintiff managed his ves- 
sel in sailing in and out of the har- 
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tion a blow came;*® whether a collision could have 


the necessity for jettison;** the 


meaning of certain lights in nautical terms;°? 
whether a stream is navigable at a given point;°* 
the cause of leaking ®* or of the opening of a 
seam;°> and whether hoats of a certain character, 
when loaded, usually leak and require the daily 
use of pumps to keep them free from water.*® 

The opinion of the shipmaster °? or oth- 
er skilled witnesses °& may be received with respect 
to the amount of cargo with which a vessel may 
safely be laden, the safety of carrying cotton on 


bor. Ward v. Salisbury, 12 Ill. 369. 
88. Cook v. Castner, 63 Mass. 266. 
{a} Thus a shipwright who had 


been employed to repair a certain 
vessel waS competent to answer the 
question whether, in his opinion, 
judging from the condition of the 
timbers when he saw them, it would 
be possible for a man to have taken 
off a piece of the “thick streak,” and 
replaced it with new, fifteen months 
before, without discovering that* the 
timber under it was decayed. “Cook 
v. Castner, 9 Cush. (Mass.) 266. 


see The Clipper v. Legan, 18 Oh. 
90. Weaver v. Alabama Coal Min, 
Co., 35 Ala. 176; Carpenter v. East- 


ern Transp. Co., 71 N. Y. 574; Spick- 
erman v. Clark, 9 Hun (N. Y.) 133; 
Lambert v. La Conner Trading, ete., 
Co., 37 Wash. 113, 79 P 608; Fen- 
wick Vv. Bell,;.45°C. & K. 312, 47 ECL 
SL dss Jameson v. Drinkald, 12 Moore 
CEP: 148, 22 ECL 636; De Zugasti v. 
aggoers 12 Moore P. Cc. 331, 14 Reprint 

[a] Limit of statement.—(1) A 
witness may not state that a colli- 
sion would not have occurred had 
one boat been carrying a proper 
light. Weaver v. Alabama Coal Min. 
Co., 35 Ala. 176. (2) Nor can a wit- 
ness apply the legal standard of lia- 
bility and pass upon “the merits of 
a case.” Thus in a case in regard 
to a collision at sea nautical experts 
are not permitted to testify as to 
“the duty of the plaintiff’s captain.” 
Jameson v. Drinkald, 12 Moore C. P. 


148, 22 ECL 656. 
91. Price v. Hartshorn, 44 N. Y. 
$4, 4 AmR 645 [aff 44 Barb. 655]; 


Walsh vy. Washington Mar. Ins. Co., 
32 N. Y. 427. 

92. Townsend v. McLean Constr. 
Co,, 159 N.C. 503, 75 SE , 715, -(al- 
though the matter is governed by 
rules and regulations of the federal 
government). 

93. Chico Bridge Co. v. 
mento. Transp:7Co.,..123 Cal. 
P 780. 

94. Parsons v. Manufacturers’ Ins. 
Co., 16 Gray (Mass.) 463. 

95. Paddock v. Commercial 
Co., 104 Mass. 521. 

96. Western Ins. Co. v. Tobin, 32 
Oh. St. 77 (cotton boats, the con- 
troversy involving the meaning of 
the words “tight and sound’ used in 
a marine insurance policy covering 
such a boat). 

97. Weston v. Foster, 29 F. Cas. 

23 How. 


INGae tts ae ae Curt. 119; 
98. v. Parsons, 

(U. S.) oR "168. 16 L. ed. 410 (“What 
was a ‘full cargo’ under all the cir- 
cumstances, and whether the ship 
could have been loaded to a greater 
depth than 18 feet 10 inches with 
safety to the lives of the passengers, 


Sacra- 
178, 55 


Ins. 


was a question which could be 
solved only by experienced  ship- 
masters. Where experts are intro- 


duced to testify as to opinions on 
matters peculiar to their art or 
trade, there is usually some conflict 
in their testimony. What was a full 
cargo for this ship to carry with 
safety was not a fact which could 
be settled by any rule of law or 
mathematical computation, and the 
court must necessarily rely upon the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the deck,®® or whether marble was properly stowed. 
So also underwriters have been permitted to testify 
that an unusual method of stowage is a fact ma- 


terial to the risk.” 
Mooring and anchoring. 


when the tide is falling.* 


Towing. Witnesses familiar with towboats are 
roper time and 
mode of changing the fastenings of such boats 
and to give their opinions as to whether it is safe 
and prudent to stop them while the sea is running,® 
or as to whether a tug captain’s handling of a ves- 
sel in tow indicated him to be skillful.® 
tugboatmen may say whether it was good seaman- 
ship for a tug, disabled while towing véssels, to 
pass two ports before putting in,’ or whether it was 
safe to tug three boats abreast while towing on 


competent to testify as to the 


wide water with a high wind.® 
Waves. 


opinions of those who have experi- 
ence, skill, and judgment, in such 
matters’’). 

99. Lapham vy. Atlas Ins. Co., 24 
Pick. (Mass.) 1. 

1. Price v. Powell, 3. N. Y. 322 
(witness a seafaring man for forty 
years, in tthe habit of carrying mar- 
ble, and familiar with the proper 
mode of stowing it). 

2. Leitch v. Atlantic Mut. Ins. Co., 
66 N. Y. 100 (where certain gold coin 
covered by a policy of marine insur- 
ance was stowed not in its usual 
‘place in or under the captain’s cabin, 
but in the “run” under the cargo 
and ballast). 

83. Moore v. Westervelt, 22 N. Y. 
Super. 558 [aff 27 N. Y. 234, 25 
HowPr 277]. See also Hayward v. 
Knapp, 23 Minn. 430 (raft). 

4, Leary v. Woodruff, 19 AlbLJ 
(NE Yi d3T. 

5 Delaware, etc., Steam Towboat 
Co. v. Starrs, 69 Pa. 36, 41 (‘‘The ques- 
tion in the case now before us re- 
lated to the proper mode and time of 
changing the fastening of boats ina 
tow, when for any reason it became 
necessary. It cannot be said that 
these frequently on board of such 
poats, while being towed, and inter- 
ested either as captains or owners, 
have not experience in:such matters, 
though it may not be equal to those 
engaged on board the tugs. _Men who 
follow the water for a living are 
generally, I think, close observers, 
and this results from the monotony 
of their employment in general. 
Whenever anything unusual occurs 
they take accurate notice of it. Cap- 
tains of boats in a tow stand at 
their helms all day, or lounge about 
the deck, with nothing to do or think 
about; hence they are likely to be 
keen observers of all the circum- 
stances occurring in the course of a 
trip. Such men form their opinions 
from facts within their own experi- 
ence, and not from theory or abstract 
reasoning’’). 

6. Baltimore El. Co. v. Neal, 65 
Md. 438, 5 A 338. } 

7, Union Ins. Co. v. Smith, 124 
U. S. 405, 8 SCt 534, 31_L. ed. 497. 

8. Eastern Transp. Line v. Hope, 
95 U. S. 297, 24 L. ed. 477. ; 

9. Western Ins. Co. v. Tobin, 32 
OnVSt.2 1% 

10. Ilfrey v. Sabine, etc., R. Co, 76 
Tex. 63, 13 SW 165. 

11. U.S. Mail Line Co. v. Carroll- 
ton Furniture Mfg. Co., 101 Ky. 658, 
42 SW 342, 19 KyL 838; Marcy v. 
Sun Ins. Co., 11 La, Ann. 748. 

{a] TWustration. — Nautical men 
who ‘are neither ‘shipwrights nor 
builders are nct competent to say 
whether the loss of a floating dock 
was caused by defects’ therein. 


A witness may state 
whether a vessel was safely moored,’ or testify as 
to the good seamanship of leaving a barge moored 


Experienced river navigators who knew 
both boats have been allowed to testify as to the 
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probable effect on one boat of the waves or swells 
caused by another;® and the effect of wind with 
respect to the size of waves may also be stated.1° 


The statement should be rejected where the nau- 


by the jury.!? 
[§ 774] 29. 


ence cannot be 
So also 


Sie v. Sun Ins. Co., 11 La. Ann. 

{b] A captain may not testify as 
to matters not distinctly nautical, 
such as how certain glass was 
broken, U. S. Mail Line Co. v, Car- 
rollton Furniture Mfg. Co., 101 Ky. 
658, 42 SW 342, 19 KyL 8338. 

L2:)) Baltimore sete. {4 ReaiCom ay, 
Moon, 118 Md. 380, 84 A 536; Rosen- 


heim v. American Ins. Co., 33 Mo. 
230. 

[a]. Seaworthiness may not be 
stated under such circumstances. 


Rosenheim v. American Ins. Co., 
Mo. 230. 

ak Rowe S.— Washington, etc., 
Bridge Co. v. Pennsylvania Steel Co., 
226 Fed. 169, 141 CCA 167. 

Cal.— Bowen v. Sierra Lumber Co., 
sp Caly A.3812,7 842 P F010! 

Kan.—Stewart v. Henningsen Prod- 
uce Co., 88 Kan. 521, 129 P 181, 50 
LRANS 111, AnnCas1914B 701. 

Mass.—Hines v. Stanley G. I. Elec- 
Se Mfg. Co., 203 Mass. 288, 89 NE 

Or.—Rice v. Wallowa County, 46 
Or. 574, 81 P 358. 

Pa.—McDonald v. 
Pa. Super. 241. 

R. I.—Buffum vy. Harris, 5 R. I. 


Sundstrom, 31 


243. 
Tex.—Callen v. Collins, (Civ. A.) 
154 SW 673. 


Va.—Arminius Chemical Co. v. 
Landrum, 113 Va. 7, 738 SE 459, 38 
LRANS 272, AnnCas1913D 1075. 

[a] Such a witmess may state his 
inference as to: (1) The amount of 
timber taken from land. Callen v. 
Coilins, (Tex. Civ. A.) 154 SW 673. 
(2) Average life of timber on a 
trestle and where decay first oc- 
curs. Bowen v. Sierra Lumber Co., 
3h Cally Ati S125184) -P 1010.24 (63) ©? Che 
effect of hammering of a concrete 
pier. as materially weakening it. 
Washington, etc., Bridge Co. v. Penn- 
sylvania Steel Co., 226 Fed. 169, 141 
CCA 167. (4) The length of time 
timbers would remain sound in the 
ground or where in contact there- 
with. Rice v. Wallowa County, 46 
Or: 574, 81 P 358. (5) The possi- 
bility of operating iron pyrite mines 
without polluting waters of a creek. 
Arminius Chemical Co. v. Landrum, 
118 Va. 7, 738 SE 459, 38 LRANS 272, 
AnnCasi19i8D 1075. (6) The result 
secured by combining crushed stone 
with cement mixtures to fill voids. 
McDonald v. Sundstrom, 31 Pa. 
Super. 241. (7) Whether a certain 
layer of soil is impervious to water. 
Buffum v. Harris, 5 R. I. 243. (well 
digger). (8) Whether “egg meats,” 
having been once. solidly frozen, 
would thaw in a temperature lower 
than thirty-two degrees. Stewart v. 
Henningsen Produce Co., 88 Kan. 521, 


Physical Facts. 
to physical facts may be stated by a witness whose 
skill and experience render him especially com- 
petent to draw the inference;!* but such an infer- 


tical experience of the witness is not such as to 
enable him to draw the inference or form the judg- 
ment which he proposes to state,!1 or where the 
facts can be fully placed before and comprehended 


An inference as 


stated by a witness who is not 


shown to possess the necessary skill and experi- 
ence ** or who is unable to make a statement so 
definite as to be of value.5 

[§ 775] 30. Photography. A witness skilled in 
photography may testify as to whether a photo- 
graph is well executed;1® whether a photographic 
reproduction is a good specimen of work by that 
process ;"? or as to the skill of another photographer 


129 P 181, 50 LRANS 111, AnnCas 
1914B 701. (9) Whether liquid is 
an imitation of certain bitters and 
not genuine. Hostetter v. Gallagher 
Stores, 142 Fed. 208. (10) Whether 
persons killed by an engine suffered 
consciously. Hines v. Stanley G. I. 
Electric Mfg. Co., 203 Mags. 288, 89 
NE 628. (11) Whether a stream 
was floatable. Hot Springs Lumber, 
etc., Co. v. Revercomb, 110 Va. 240, 
65 SE 557. 

14. U.S.—Lynch v. U. S., 138 Fed. 
535, 71 CCA 59. 

Md.—State v. Flanigan, 111 Md. 
481, 74 A 818. ' 

Oh.—Herancourt Brewing Co. v. 
Frank, 31 Oh. Cir. Ct. 277. 

Tex,—Callen” vy. Collins, ‘(Civ AS) 
135 SW 651; Missouri, ete., R. Co. v. 
Golson, (Civ. A.) 183 SW 456. 

_ Wis.—Hupfer v. National Distill- 
ing Co., 127 Wis. 306, 106 NW 831. 

[a] Tllustration.—A dealer in 
brewers’ supplies and technical ma- 
chinery, being neither a chemist nor a 
physician, is not qualified to testify 
as an expert as to whether certain 
spirits used in varnish are poison- 
ous if applied as a compound of shel- 
lace in the inclosed area of a brewer’s 
vat. Herancourt Brewing Co. v. 
Frank,-¥31-Oh?) Cir 2Cte 27%; 

15. State v. Flanigan, 111 Md. 481, 
74 A 818 (where a witness could only 
say what he would expect as to the 
formation of gas under the circum- 
stances in question, and not what 
gases would be formed, his opinion 
was properly excluded). 

16. Barnes y. Ingalls, 39 Ala. 193; 
Haskins v. Hamilton Mut. Ins. Co., 5 
Gray (Mass.) 432; Sikes v. Paine, 32 
N. C. 280, 51 AmD 3889; Buffum v. 
Harris, 5 R. I. 248. 

17. Marston v. 88 Me. 
546, 549, 34 A 414. 5 

“The witness was properly quali- 
fied as an expert. He had made a 
special study in regard to the method 
of obtaining reproductions, Whether 
the artist, in applying his skill to 
the chalk-plate in that process, by 
the use of lines alone, skillfully re- 
produced the photograph from which 
he worked, was a question that be- 
came material upon the issue raised. 
If the work was done with reason- 
ably good skiN, the result would be 
called good; and the defendant had 
a right to introduce the testimony 
of competent experts upon the ques- 
tion. It in no way infringed upon 
the allegation in the writ, that the 
cut grossly misrepresented the plain- 
tiff’s real features. It had reference 
to the care, skillfulness, and artistic 
science involved in reproducing a 
given photograph by the chalk-plate 
process in a particular case.” Mars- 
ton v. Dingiey, supra. 


Dingley, 
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with whose work he is familiar,!* or the number of 
photographs of fair quality which could be pro- 
But one who has never seen 


duced in a month.’ 
a sitter cannot testify from an 


photographs of him that a certain bust is a good 
likeness;*° nor will a photographer be allowed to 
state his opinion as to whether or not a certain 


kind of photograph is obscene.?+ 


X-ray photograph. A person experienced in the 
use of X-ray machines may state an opinion, based 
on the result produced, as to whether a machine 
was operated in a proper manner ;?” and a physician 
who knows the theory of taking X-ray photographs 
is competent to testify that the bone can be distin- 
guished from the flesh in an X-ray photograph, and 
that the bone will make a heavier shade than the 


muscles.?° 
{[§ 776] 31. 


18. Stevens v. Walton, 17 Colo. A. 
440, 68 P 834. 


19. Barnes v. Ingalls, 39 Ala. 193. 

20. Schwartz v. Wood, 21 NYS 
1053. 

21. Peo. v. Muller, 96 N. Y. 408, 
48 AmR 685. 

22. Holt v. Ten Broeck, 134 Minn. 


458, 159 NW 10738, AnnCasl1918E 256. 
23. Missouri, etc., R. Co. v. Coker, 
(Tex. Civ. A.) 143 SW 218. 
24. Ala.—Fletcher v. Prestwood, 
148 Ala. 174, 38 S 847. 
Cal.—Vallejo, etc., R. Co. v. Home 


Sav. Bank, 24 Cal. A. 166, 140 P 
974. 
‘lowa.—Colsch v. Chicago, etc., R. 


171 Iowa 78, 153 NW 327; paely 


R. 


Co., 
phalen y. Atlantic Northern, etc., 
Co., 152 Iowa 232, 132 NW. 57. 
Mo.—Bennett v. Chicago, etc., 
Go., 151° Mo. A. 293, 131 °SW .770. 
N. Y.—Tweedie Trading Co. 
Craig, 159 App. Div. 192, B44 NYS 
64. 
_ Tex.—Gerlach Mercantile Co. v. 
Hughes-Bozarth-Anderson Co., (Civ. 
A.), 189 SW 784; St. Louis, ete., R. 
Co. v. Dodson, (Civ. A.) 97 SW 523. 
Vt.—Newton v. American Car 
Sprinkler Co., 87 Vt. 546, 90 A 583. 
W. Va.—Comstock v. Sf 18 Droney 
Lumber Co., 69 W. Va. 190, 71 SE 255. 
{a] The witness may ‘state: (1) 
The amount of cotton produced on 
jand. Baker v. Cotney, 142 Ala. 566, 
88 S 131. (2) The amount of land 
required by railroad for depot pur- 
poses. Vallejo, etc., R. Co. v. Home 
Sav. Bank, 24. Cal. A. 166, 140 P 


974. 
25. Hennes v. Hebard, 169 Mich. 


670, 185 NW 10738. 


26. White v. Clements, 39 Ga. 232; 
Nave v. Williams, 22 Ind. 368; State 
v. Jacobs, 51 N. CG. 284. 

27. U. S.—Grand Trunk Western 
R. Go. v. Lindsay, 201 Fed. 836, 120 
CCA 166 [aff 233 U. S. 42, 34 SCt 
581, 58 L. ed. 838]; Southern Pac. R. 
Co. v. Bartine, 170 Fed. 725. 

Ala. —Louisville, etc., R. Co. v. Ray- 
burn, 73 S’ 461; Louisville, etc., R. 
Co. v. Jenkins, 196 Ala, 136, 72 S 
68; Boan v. W. T. Smith Lumber Co:, 
184 Ala.-°535, 63. S; 564; Louisville, 
etc., R. Co. v. Bogue, 177 Ala. 349, 58 
S 392; Brown v. St. Louis, etc., R. 
Co. N71 Ala: 310, -55 (Se07: Central 
ef Georgia R. Co. v. Storrs, 169 Ala. 
861, 53 S 746; Dilburn v. Louisville, 
ete., R. Co., 156 Ala. 228, 47 S210; 
Henderson-Boyd Lumber Co. v. Cook, 
149 Ala. 226, 42 S 838; Northern Ala- 
bama BR. Co. v. Shea, 142, Ala. 1319, 
387 S 796. 

Ark.—St. Louis, ete, R. Co. v. 
Fithian, 106 Ark. 491, 155 SW 88; 
St. Louis, ete., R. Co. v. Dawson, 77 
Ark. 4384, 92 SW 27. 

Cal.—Peters v. Southern Pac. Co., 


160 Cal. 48, 116 P 400; Bowen vy. 
Sierra Lumber Co., 3 Cal. A. 312, 84 
P 1010 


Iil_—Baker vy. Illinois Cent. R. Co., 
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cial skill or experience is necessary to the drawing 
of a correct inference as to quantity or capacity, the 
inference of a witness possessing such skill and 
experience is competent.** 
state the accuracy of a mode of measurement.”* 

[§ 777] 32. Race. 
who have made a special study of race characteris- 


Such a witness may also 


Kthnologists and persons 


ties are competent to give in evidence their, opin- 


ions as to the race of a certain person.”° 

[§ 778] 33. Railroading. Adequate knowledge 
and experience in the occupations connected with 
the operation of a railroad may qualify a witness to 
state an inference or judgment from facts observed 
by him or submitted to him in such a connection.*? 
Legitimate subjects for such testimony include the 
cause of certain appearances ?° or occurrences,”® and 


the possibility of preventing them;°° whether the 


Quantity or Capacity. When spe- 


161 Ill. A. 521; Gorey v. Illinois Cent. 
COL oouptll 8A. Lis (Garnity-wv; 
Catholic Order of Foresters, 148 Ill. 
A. 189 [aff 243 Ill. 411, 90 NE 753). 

lowa.—Moore v. Chicago, etce., R. 
Co., 151 Iowa 3538, 1381 NW 30; Mitch- 
ell v. Chicago, ete., R. Co., 1388 Iowa 
288, 114 NW 622; Freeport German 
ins: Cows. Chicago, eter. R.z Co... 128 
Iowa 386, 104 NW 361. 

Kan.—Bush vy. Chicago Great West- 
ern: R. Co., 103 Kan, 385, 175 P 160; 
Duncan vy. Atchison, etc., R. Co., 86 
Kan. 112, 119 P 356, 51 LRANS 565; 
Saunders v. Atchison, etc., R. Co., 86 
Kan. 56,5019. P) 552. 

Ky. —Louisville, Ct aus It.. 4 Co; 
Mitchell, 173 Ky. 622, 191 SW 465: 
Louisville, etc., R. Co. v. Johnson, 161 


Ky. 824, 171 Sw 847. 

La.—Budge v. Morgan’s Louisi- 
Alliia,, JGtG., ankte9e \CUC.,) 8 CO; 8 La. 
349, 32 S 535. 

Md.—Baltimore, ete, R. Co. v. 


Whitacre, 124 Md. 411, 92 A 1060 [aff 
242 WieS;, 1695 03% SCte335 161 E.med. 
228]; Baltimore Belt R. Co, v. 
Sattler, 100 Md. 306, 59 A 654. 
Mich.—Union Ice Co. v. Detroit, 
etc., R. Co., 178 Mich. 346, 144 NW 
1038; Mayer v. Detroit, etc., R. Co., 
152 Mich. 276, 116 NW 429. 
Mo.—Finnegan y. Missouri Pac. R. 
Co., 261 Mo. 481, 169 SW 969;. Lyons 
v. Metropolitan St. R. Co., 253 Mo. 
148, 161 SW 726, AnnCas1915B 508; 
Connecticut F. Ins. Co. v. Chester, 
etes.R. Co. 171" Mo. A. 70,153 SW 
544; Buckalew v. Quincy, etc., R. Co., 
107 Mo. A. 575, 81 SW 1176. 
Mont.—Copenhaver Vv. Northern 
Pac. R. Co., 42 Mont. 4538, 113 P 467. 
N. C.—Watkins v. Seaboard Air 
fiene Rie OO. | L6Sm Nea ©. Shs ay Quer by 


Ss. C—Broom v. Atlantic Coast 
Line R. Co., 96 S..C. 368, 80 SE 616; 
Magill v. Southern R. Cony 9558. C. 
306, 78 SE 1038. 

S. D.—Reeves v. Chicago, ete. R. 
Co., 24 S. D. 84, 123 NW 498. 

Tex.—McCray v. Galveston, ete., R. 
Co., 89 Tex. 168, 34 SW 95; Missouri, 
OtC., wih Conv. Johnson, (Civ, A.) 
193 SW 728; Ft. Worth, ete., R. Co. 
v. Decatur Cotton Seed Oil Co., (Civ. 
A.) 193 SW 392; Missouri, etc., R. 
Co, v. Pace, (Civ. A.) ).184.SW..1051; 
Texas Midland R. Co. v. Ray, (Civ. 
A.) 168 SW 1013; Atchison, etc., R. 
Co. vy. Bryant, (Civ. A.) 162 SW 400; 
St. Louis Southwestern R. Co. v. 
Neef, (Civ. A.) 138 SW 1168; Galves- 
ton Chamber of Commerce v. Texas 
R. Commmn., (Civ: A.)» 187 “SW. 737; 
Gulf, etc., R. Co. v. Brooks, 63 Tex. 
Civ. A. 231, 182 SW 95; International, 
etesyRisgCo.2 vee Brice (Civa.A.)aitkee 
SW 613; Mullen v. Galveston, etc., R. 
Co., (Civ. A.) 92 SW 1000. 

Wash.—Aldread v. Northern Pac. 
R. Co.; 938 Wash. 209, 160 P 429: 

Wis.—Zarnik v. C. Reiss Coal Co., 
133 Wis. 290, 113 NW 752. 

{a] The witness must show quali- 


fication.—Alabama, etc., R. Co. vy. 
Burgess, 119 Ala. 555, 25 S 251, 72 
AmSR 943. 

23." Galveston; | ete Ree (Cor eve 
Briggs, 4 Tex. Civ. A. 515, 23 SW 503, 
(Civ. A.) 30 SW 933 (dents around 
a drawhead). ¢ 

29. is 
ace v. Price, 97 Fed. 423, 38 CCA 

Ala.—Knowlton v. Central of 
Georgia R. Co., 192 Ala. 456, 68 S 
281. Contra Birmingham Fuel Co. vy. 
Stocks, 14 Ala. A. 136, 68 S 568. 

Iowa.—Brownfield v. Chicago, etce., 
R. Co., 107 Iowa 254, 77 NW 10388. 

Ky.—Stewart v. Louisville, etce., 
ReiCo. ah 36.Kys Thi,025. SWasbb4. 

Mass.—Seaver v. Boston, etc., R. 
Co., 14 Gray 466. 

Mo.—Farmer v. St. Louis, etc., R. 
Co., 178 Mo. A. 579,592, 161 SW 327 
Lert Cy.cit 

Tex.—Ft. Worth, etc., R. Co. 
Thompson, 75 Tex. 501, 12 SW 742. 

[a] Derailment.—Seaver v. Bos- 
ton, etc., |R. (Co. 14. Gray, QGMass.) 
466; Ft. Worth, etc., R. Co. v. Thomp- 
son, 75 Tex. 501, 12 SW 742. 

{b] Explosion of locomotive.— 
Missouri, ete., R. Co. v. Sherman, 
(Tex. Civ. A.) 53 SW 386. 

{c] Parting of train.—Chicago 
Great Western R. Co. v. Price, 97 
Fed. 423, 38 CCA 239. 

[d] Stating lack of knowledge.— 
In an action for the, death of a brake- 
man in a wreck, testimony of skilled 
witnesses who had examined the 
ground after the wreck that they did 
not know the cause thereof was ad- 
missjble. Stewart v. pon isy We etc., 
RaCoyi36 Ky edt Teh25 = Wi 154. 

30. U. S.— Texas, etc., Co. 
Watson, 190 U. S. 287, 23 Rect esl. 
47 L. ed. 1057 [aff 112 Fea. 402, 50 
CCA 230]; Troxoll v. Delaware, ete., 
134, COLoyy, 180 Fed. 871 [rev on other 
grounds 183 Fed. 378, 105 CCA 593 
(certiorari den 219 U. S. 584, 31 SCt 
469, 55 L. ed. 346)]; Pittsburgh, etce., 
R. Co. v. Lamphere, 137 Fed. 20, 69 
CCA 542. 

Ala.—Alabama Great Southern R. 
Co. v. Linn, 103 Ala. 134, 15 S 508. 

Ark.—Little Rock, ete., Ray Cena. 
Shoecraft, 56 Ark. 465, 20 SW. 272. 

Ind.—Chicago, etc., R. Co. v. Kreig, 


Vv. 


22 Ind. A. 398, 538 NE 1038. 
Iowa.—Grimmell v.~Chicago, etc., 

R.°Co., 78 Iowa 93, 34 NW 758. 
Kan. "St. Louisiweetes @Re2iCod, av. 

Noland, 75 Kan. 691, 90 P 273. 


Mass. —Donahoe v. New York, etce., 
R.. Coie 159y Mass: 25, $84) INIA 873 

Mo.—Connelly v. Illinois Cent. R. 
Co., 183 Mo. A. 408, 166 SW 1077. 


Oh.—Bellefontaine, ete., R. Co. v. 
Bailey, 11 Oh. St. 333 

Tex.—St. Louis, etce., Co. nev. 
Smith, (Civ. A.) 90 Sw att Gal- 
veston, etc... (Co.wly. Croskell, 6 


Tex. Civ. A. 160, 25 SW 486. 


Vt.—Morrisette v. Canadian Pac. 


R. Co., 76 Vt. 267, 56-A 1102. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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condition of the appliances,*! cattle guards,?? cross- 
ings,** culverts,** plattorms,** premises,** rails,°* 


EVIDENCE 


roadbed,** rolling stock,*® switches,*® ties,#! or 
[a] Collision. — Alabama Great;Co. v. Brooking, (Tex. Civ. A.) 51 
Southern R. Co. v. Linn, 103 Ala. 134,| SW 537. 


15 S 508; Little Rock, ete, R. Co. v. 
Shoecraft, 56 Ark. 465, 20 SW 272. 

31. U. S.—Gila Valley, etc., R. Co. 
v. Lyon, 203 U. S. 465, 27 SCt 465, 
Hileies Cd, vos lai 9 eATIZes als o0) Jb 
337]. 

Ala.—Nerthern Alabama R. Co. v. 
Shea, 142 Ala. 119, 37 S 796; Birm- 
ingham” Ry éte:, Co.-v. Baylor, 101 
Ala. 488, 138 S 793. 

D. C.—Baltimore, etc., R. Co. v. El- 
liott, 9 App. 341. 

Fla.—Atlantic Coast Line R. Co. 
vy. Crosby, 53 Fla. 400, 43 S 318. 

Kan.—Atchison, etc., R. Co. v. 
born, 58 Kan. 768, 51 P 286. 

Md.—Baltimore, etc. R. Co. v. 
Whitacre, 124 Md. 411, 92 A 1060 [aff 
242) Us, Oo. elO9 not SCt. 33; 61, T. Jed, 
228]. 

Mich.—Pennsylvania F. Ins. Co. v. 
Ann Arbor :R. Co., 184 Mich. 375, 151 
NW 578. 

Mont.—Buls v. Northern Pac. R. 
Co., 42 Mont..471, 113 P 472; Copen- 
haver v. Northern Pac. R. -Co., 42 
Mont. 458, 113 P 467. 

Pa.—Creasy vy. Pennsylvania R. 


Os- 


Co., 57 Pa. Super. 149. 
S. C.—Koon v. Southern R. Co., 
69 S. C. 101, 48 SE 86. 
Tex.—Missouri, etc, R. Co. v. 
Browning, (Civ. A.) 166 SW 34; 


Atchison, etc., R. Co. v. Bryant, (Civ. 
A.) 162 SW 400; Missouri, ete, R. 
Co.-v. Hedric, (Civ. A.) 154 SW 633. 

[a] The statement may relate to: 
(1) <A car coupler. Wabash R. Co. 
v. U. S., 168 Hed. 1,,93 CCA 393... @) 
A coupling. Baltimore, ete. R. Co. 
v. Elliott, 9 App. (D. C.) 341; Texas, 
etc., R. Co. v. McCoy, 54 Tex. Civ. A. 
278, 117 SW 446. (3) A pile driving 
machine. Koon v. Southern R. Co., 
69 S. Cc. 101, 48 SE 86. (4) A spark 
arrester. Creasy v. Pennsylvania R. 
Co., 57 Pa. Super. 149; Texas Midland 
pum, Cousv. pRays (lex Civ. An) 63eS NV 
1013; St. Louis Southwestern R. Co. 
v. Parks, 40 Tex. Civ. A. 480, 90 SW 
$43. (5) A water pit used to re- 
ceive ashes from locomotives. Balti- 
more, etc., R. Co. v. Whitacre, 124 Md. 
411, 92 A 1060 [aff 242 U. S. 169, 37 
SCt 33, 61 L. ed. 228]. 

32. Johnson v. Detroit, etc., R. 
Co., 185 Mich. 253, 97 NW 760. | 

[a] A farmer with no experience 
other than that possessed by any 
farmer near a railroad cannot testify 
as to the sufficiency of a cattle guard. 
Lake Brie, ett., R. Co. v. Helmericks, 
88 Ei). A... Lat. 

33. Douglass v. Southern R. Co., 

£2, S,. Cy 111.62. .SH 15,638 SH.5 (not 
safe). 
Emery v. Raleigh, ete., R. Co., 
102 N.. G 209, 9. SE. 130,.11, AmSR 
727; Bonner v. Mayfield, 82 Tex. 234, 
18 SW 305. } 

85. Illinois Cent. R. Co. v. David- 
son, 76 Fed. 517, 22 CCA 306 (con- 
struction with relation to track). 


36. Cross v. Lake Shore, etc. R. 
Co., 69 Mich. 368, 37 NW 361, 13 
AmSR 399 (dangerous). 

BF BTiouis valle, inetC.y «lta n CO. mauve 
Johnson, 161 Ky. 824, 171 SW 847 
(slippery). 

38. Ala.—Northern Alabama _  R. 


Gos ViwShea, 142) Ala. 119, 87S. 796, 
Colo.—Colorado Midland R. Co. v. 
O’Brien, 16 Colo. 219, 27 P 701. 
Mich.—Johnson v. Detroit, ete., R. 
Co., 135 Mich. 353, 97 NW _760; Grand 
Rapids, etc. R. Co. v. Huntley, 38 
Mich. 537, 31 AmR 321. 
Minn.—Dolge v. Northern Pac. R. 
Co., 107 Minn. 242, 119 NW 1066, 26 


LRANS 600. 

Mex,——st. Louis, ete; Rv. Co. cv, 
Johnston, 78 Tex. 536, 15 SW 104, 
Ft. Worth, etc., R. Co. v. Wilson, 3 
Tex. Giv. A. 583, 24 SW 686. 

Vt.—Place v. Grand Trunk R. Co., 
80 Vt. 196, 67 A 545. Ps 


[a] Safe.—San Antonio, etc., 


Lb] The evidence of ordinary ob- 
servers (1) has been excluded. Peo. 
v. Detroit, etc., Plank-Road Co., 125 


Mich. 366, 84 NW 290; Grand Rapids, 
etc., R. Co. v. Huntley, 38 Mich. 637, 
31 AmR 321. (2) But, on the other 
hand an unskilled witness has been 
allowed to testify quantum valebat 
as to the faulty construction of a 


railway. lLangfitt v. Clinton, etc. R. 
Cor 2) Ob. Vlas) 27% 
[c] The witness may state how 


the roadbed can be made most safe. 
Galveston, etc., R. Co. v. Pitts, (Tex. 
Civ. A.) 42 SW 255. 

39. St. Louis Southwestern R. Co. 
v. Plumlee, 78 Ark. 147, 95 SW 442; 

CnVer;, JCtCh ita Cov ve smock, sae 

olo. 456, 48 P 681; Atchison, etce., 
R. Co. v. Osborn, 58 Kan. 768, 51 P 
266; International, ete., R. Co. v. Mc- 
Cullough, (Tex. Civ. A.) 118 SW 558; 
Jones v. Shaw, 16 Tex. Civ. A. 290, 
41 SW 690. 

[a] Engines.—Atchison, etc., 
Co. v. Osborn, 58 Kan. 768, 51 P 
Texas Midland R. Co. y. Ray, 
Civ AD) Pi6s2" Swe S1013 
equipped with proper 
resters). 

40. Birmingham R., etc., Co. v. Bay- 
lor, 101 Ala. 488, 18 S 793; San An- 
tonio, ‘ete., R:. Co. -v. Waller, 27 Tex. 
Civ. A. 44, 65 SW 210. 

41. Jeffersonville R. Co. v. Lan- 
ham, 27 Ind. 171; Grand Rapids, etc., 


135, 
286; 
(Tex. 

(whether 
spark ar- 


R. Co. v. Huntley, 38 Mich. 537, 31 
AmR 321. 
42. Norfolk, ete., R. Co. v. Gilles- 


pie, 224 Fed. 316, 139 CCA 552; Louis- 
ville, etc., R. Co. v. Johnson, 161 Ky. 
824, 171 SW 847; Stewart v. Louis- 
VILE IOtes min (COs USO) Kyran lis hob 
SW 154; Robinson v. St. Louis, etce., 
R. Co., 21 Mo, A. 141; Carpenter v. 
Central SPark,. ete: Ri SCo. 94. Daly. 
(N. Y.) 550 mem, 11 AbbPrNS 416. 

43. Smith v. Fordyce, 190 Mo. 1, 
88 SW 679 (derailing switch and 
where one should be placed). 

44. Southern R,. Co. v. Gullatt, 158 
Ala 502, 48 S 472; Kansas City, etc., 
Rea Conve wackey,, 11 4Adan Lo2.521 1S 
444;°Guinn y. Iowa, ete., R. Co., 125 
Iowa 301, 101 NW 94; Potter v. Grand 
Trunk Western R. Co., 157 Mich. 216, 
121 NW 808, 22 LRANS 1039; Mayer 
Vee DetrOltrn CCCs tits pCOn soos WITChe 
276, 116 NW 429; San Antonio, etc., 
Ri Cor vewwWaener, . Chex. Civ, Ay) 900 
SINViee a4 eee be meuOUT Ss CEC. Meu OOn EVs 
Smith, (Tex. Civ. A.) 90 SW 926. 

[a] The witness may state the 
necessity for: (1) Backing a train. 
Kansas City, etc., R. Co. vy. Lackey, 
114 Ala. 152, 21 S 444, (2) Employ- 
ment of a trackwalker. Galveston, 
CtCrm ita OO. Wee bouann Chex (Clive cA.) 
47 SW 1050. (3) A man being on 
top of the last caboose. St. Louis, 
etc, . .Co. Ve, smith)” (hex, . Civ. ,A:) 
90 SW 926. 

45. Ala.—Atlantic Coast Line R. 


Co. v. Enterprise Cotton Oil Co., 74 
S 232. 
Ark —= Stn OUIS, © etC on he i CO. uss 
Dawson, 77 Ark. 434, 92 SW 27. 
Ll.—Lake.” Shore,, etc., Ro Co. -v. 
Lassen, 12 Ill. A. 659. 
Ind.—Pittsburgh, ete, R. Co. v. 


Nicholas, (A.) 73 NE 195, 74 NE 626. 
Kan.—Duncean vy. Atchison, etc., R. 


Cons) isan dia. etl oS se 356) od. 
LRANS 565.°* 
Ky.—Matthews v. Louisville, etc., 


R. Co., 130 Ky. 551, 118 SW 459. 

Minn.—Dolge v. Northern Pac. R. 
Co., 107 Minn. 242, 119 NW 1066, 26 
LRANS 600. 

Mo.—Buckalew v. Quincy, etc. R. 
Co., 107 Mo. A. 575, 81 SW 1176. 

N. Y.—Freemont v. Boston, etc. R. 
Gon tll Apps Div... §31,,98 NYS 179 
[aff 187 N. Y. 571 mem, 80 NE 1109 
mem]. . 

Okl.—Missouri, etc., R. Co. v. Mil- 
ler, 45 Okl. 173,:145 P 367. 
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tracks *# was proper; the purpose of certain appli- 
ances ;** and the necessity,** propriety,*° possibility,*® 


R. I.—Wilson v. New York, etc., R. 
Co.;; 29 Riri. 146,.,69..A. 364. 

Tex.—Galveston, etc. R. Co. c 
Sample, (Civ. A.) 145 SW 1057; St. 
Louis Southwestern R. Co. v. Boyd, 
56. Tex. Civ. A, 282,119 SW 1154; 
Texas Southern R. Co. v. Hart, (Civ. 
A.) 73 SW 833. 


Wash.—Jones y. Chicago, ete, R. 
Co., 102 Wash. 120, 172 P 810. 
[a] The witness may state: (1) 


On which side of a freight train it 
was proper for a brakeman to alight 
in order to give signals. Duncan vy. 
Atchison, etc., R. Co., 86 Kan. 112, 
113 P 356, 51 LRANS 565. (2) The 
position which a switchman should 
occupy to avoid an accident at a 
crossing when certain movements of 
the train are being made. St. Louis 
Southwestern R. Co. v. Boyd, 56 Tex. 
Civ. A, 282, 119 SW 1154. (3) The 
proper manner of handling an engine 
when passing combustible material. 
St. Louis, etc., R. Co.’v. Dawson, 77 
Ark. 434, 92 SW 27. (4) The proper 
manner of loading a hand car. Lan- 
ders v. Quincy, etc., R. Co., 156 Mo. 
A. 580, 137 SW 605. (5) The pro- 
priety of carrying baggage on a par- 
ticular check. Lake Shore, etce., R. 
Co. v. Lassen, 12 Til. A. 659; (6) 
The propriety of standing on the 
point of the footboard of a loco- 
motive. Chicago, etc., R. Co. v. Har- 
ringtou,, 192 v0 9° 61 ENE Po2 cic) 
The propriety of using an engine as 
a snowplow. Sieber v. Great North- 
ern R. Co., 76 Minn. 269, 79 NW 95. 
(8) That moving a car forward is the 
best and safest means of extricat- 
ing one under its wheels. Matthews 
v. Louisville, etc., R. Co.; 130 Ky. 
551, 118 SW 459. (9) That the force 
used in coupling cars was not un- 
usual. Mullen v. Galveston, etc., R. 
Co., (Tex. Civ. A.) 92 SW 1000. (10) 
That “the stop signal should not be 
given until the car was cut off.” 
Pittsburgh, etc., R. Co. v. Nicholas, 
(Ind. A.) 74 NE 626, 73 NE 195 [aff 
165 Ind..679, 76 NE 522]. (11) Bhat 
when moving an engine up to a 
caboose to make a coupling the en- 
gine should be under complete con- 
trols.“ Galveston, — Ctc res a1COn ave 
Grenig, (Tex. Civ. A.) 142 SW 135. 


\ 


(12) Whether an act was customary ° 


under certain conditions. Galves- 
ton, etc., R. Co. v. Mitchell, 48 Tex. 
Give CAA oSlie LOK Sy teto maemo. 
Whether a train was properly loaded. 
Atlantic Coast Line R. Co. v. Enter- 
prise Cotton Oil Co., (Ala.) 74 S 232. 
(14) Whether or not a loose stirrup 
on a box car would be dangerous to 
climb upon when the car was in mo- 
tion. St. Louis Southwestern R. Co. 
v. Neef, (Tex. Civ. A.) 138 SW 1168. 
(15) Whether it is proper and cus- 
tomary in certain circumstances to 
apply steam to a locomotive to start 
it in making a coupling. Galveston, 
etc., R. Co, v. Mitchell, 48 Tex. Civ. 
A. 381, 107 SW 374. 

[b] Reasonableness of rule.—A 
person who has worked for years in 
different railroad yards which had 
switches connecting with each other 
at one end is competent to testify 
with respect to the reasonableness 
of a rule governing the manner of 
working in a yard having switches 
connected with each other at both 
ends, the work of coupling cars being 
in all essential features the same in 
all the yards. Freemont v. Boston, 
étc., JR. Coy ath A Dp! DLV. s Oalyy OS 
NYS 179 [aff 187 N. Y. 571 mem, 80 
NE 1109 mem]. 

46. Ala.—Alabama Great South- 
ern R. Co. v. Linn, 103 Ala. 134, 15 
S 508. 

Ark —Little’ Rock; ete. R.. Co. v- 
Shoecraft, 56 Ark. 465, 20 SW 272. 

Tl1.—Liaake Shore, etc, R. Co. vY. 
Lassen, 12 Tll. A. 659. wee 

Ky.—Vanarsdall v. Louisville, etc., 
R, Co., 65 SW 858, 28 KyL 1666. 
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or effect ‘7 of railroad acts or occurrences, such 
as stopping a locomotive or train *® sooner than 
it was stopped *® or within what distance.°° Among 
many other matters as to which such skilled observ- 
ers or experts may testify may be mentioned: 
practical value of certain appliances ;°1 the adequacy 
of the means employed for stopping trains ®* and 
protecting stock of the owners of land abutting on 
the line;®? the duty of the switch train foreman 
to send out a flagman to protect a switch engine on 
the main track from an approaching train ;°* wheth- 
er a locomotive was properly managed;°> the cus- 
tomary manner of running trains at a particular 
point ;°* the methods of stopping a locomotive ;*” the 
time it would take a competent brakeman to stop a 
ear rolling down an ineline;°® whether or not in 


Md.—Maryland, ete, R. Co. v. 
Brown, 109 Md. 304, 71 A 1005. 

Mo.—Connelly vy. Illinois Cent. R. 
Co., 1838 Mo. A. 408; 166 SW 1077; 
Batsch v. United R. Co., 143 Mo. A. 
58, 122 SW 371. 

Mont.—Lynes v. Northern Pac. R. 
Co., 43 Mont. 317, 117 P 81, AnnCas 
1912C 183. ; 

Nebr.—Zelenka vy. Stock Yards Co., 
82 Nebr. 511, 118 NW 103. 

N. Y.—Jainieson v. New York, etc., 
ReCo., 44 "App: Div. -50,. 42) NYS, 915 
[aff 162 N. Y. 680 mem, 57 NE 1113 
mem]. 

. C—Broom vy. Atlantic Coast 
Line R. Co., 96 S. C. 368, 80 SE- 616, 

S. D.—Olson vy. Burlington, etc., R. 
Co,, 21 Ss. D. 326, 81 NW 634. 

Tex.—Gulf, etc., R. Co. v. Irvine, 
(Civ. A.) 73 SW 540; Terrell v. Rus- 
sell, 16 Tex. Civ. A. 573, 42 SW 129. 

{a] The witness may state the 
possibility of: (1) Coupling cars 
without going between them. Hug- 
gins v. Southern R. Co., 148 Ala. 
153, 41 S 856. (2) Hearing a whistle 
as far off from a hand car as from 
Apatrain, os HOuston.. ,ere., ait. »OO.~"N. 
Rodican, 15 Tex. Civ. A. 556, 40 SW 
535. (3) Maintaining a fence. Rob- 
inson 3 ‘St.; Louis; ete;,, .R. -Co.,, 21 
Mo. A. 141. (4) Pulling a pin with- 
out being pinched. Olson vy. Burling- 
ton, etc., R. Co., 12 S. D. 326, 81 NW 
634. (5) Moving a_ locomotive. 
Maryland, etc., R. Co. v. Brown, 109 
Md, 304, 71 A 1005. (6) Safely com- 
municating signals from the ground. 
Pecos, ete., R. Co. v. Finklea, (Tex. 
Civ. A.) 155 SW 612. He may also 
state: (7) Whether a hand car would 
stand on grade. Broom v. Atlantic 
Constyriuine. rr... CO., #96. (S.C. 868, 
80 SE 616. (8) Whether drawheads 
of cars will pass each other if prop- 
erly constructed and in good repair. 
Kansas City Southern R. Co. v. Hen- 
rie, 87 Ark. 443, 112 SW 967. 

{b] Discovering defect.—Testi- 
mony of an expert car inspector that, 
if a lag screw holding a handhold on 
a railway car ladder is so loose that 
the handhold will pull off in ordinary 
use, “a close inspection would dis- 
close it,” was not objectionable as a 
conclusion. San Antonio, etc., R. Co. 
v. Beauchamp, 54 Tex. Civ. A. 123, 
10'6 GSW, 1163.7 

47. Ala—American Oak Leather 
Co. v. Atwood, 191 Ala. 450, 67 S 663. 

Ill.—Baker y. Illinois Cent. R. Co., 
167 Tl’ A. 521. 

N. Y.—Harrison vy. New York Cent., 
ong? TC Ope LOOM ONE “Yaul OO 81. LINE) 

Utah.—Stone v. Union. Pac. R. Co., 
32 Utah 185, 89 P 715. 

Vt.—Piace v. Grand Trunk R. Co., 
80 Vt. 196, 67 A 545. 

[a] The witness may state: (1) 
effect of escaping steam in obscur- 
ing the track in front of an engine. 
Stone yv. Union Pac. R. Co., 32 Utah 
185; 89 P 715. (2) The effect on a 
train of running over a split switch 
having the point of the rail bent 
away from its fellow. Place v. Grand 


EVIDENCE 


The 


Trunk R. Co., 80 Vt. 196, 67 A 545. 
(3) That loading cars on an inclined 
track has a tendency to release the 
brakes. American Oak Leather Co. 
v. Atwood, 191 Ala. 450, 67 S 663. 
(4) That the ordinary effect of shut- 
ting off steam on a railroad engine 
would be to cause smoke to rise 
about the train. Harrison v. New 
York Cent., etc., R. Co., 195 N. Y. 86, 
87 NE 802 [mod 127 App. Div. 804, 
111, NYS..812].. ,.(5). To whatiextent 
a switch engine, not equipped with 
pony trucks, would ordinarily dip 
when operated at a speed of six 
miles an hour over a track similar to 
that at the crossing in question. 
Baker vy. Illinois Cent. R.'Co., 161 Ill. 
A... 521. 

48. Ala.—Southern R. Co. v. Crow- 
der, 135 Ala. 417, 33 S 335. 

Ark.—St. Louis, ete., R. Co. v. Dy- 
sart, 89 Ark. 261, 116 SW 224. 

Ky.—Vanarsdall vy. Louisville, etce., 
R. Co., 65 SW 858, 23 KyL 1666. 

Mass.-—Freeman v. Travelers’ Ins. 
Co., 144 Mass. 572, 12 NE 872. 

N. H.~—-Davis v. Boston, ete., R. Co., 
VOa IN. H. 467%. 76 A 70. 

N. Y.—Stewart v. Long Island R. 
Co., 166 N. Y. 604, 59 NE 1130. 

Okl.—Atchison, ete, R. Co. v. 
Baker, 37 Okl. 48, 180 P 577. 

Tex.—Freeman y. Moreman, (Civ. 
A.) 146 SW 1045; Missouri, ete, R. 
Co. v. Williams, 56 Tex. Civ. A. 246, 
120 SW 558; Galveston, etc., R.+Co. 
v. Murray, (Civ. A.) 99 SW 144. 

49. Freeman v. Travelers’ Ins. Co., 
144 Mass. 572, 12 NE 372; Buckman 
v. Missouri, etc., R. Co., 100 Mo. A. 
30, 73° SW 270. 

50. U. S.—Mahoning Ore, etc., Co. 
v. Blomfelt, 163 Fed. 827, 91 CCA 390. 

Ala.—Louisville, ete, R. Co. v. 
Rayburn, 73 S 461; Southern R. Co. 
v. Gullatt, 158 Ala. 502, 48 S 472; 
Southern R. Co, v. Forrister, 158 Ala. 
477, 48 S $9. 

Ky.—Moran vy. Chesapeake, etc., R. 
Co., 176 Ky. 409, 195 SW 809; Chesa- 
peake, etc., R. Co. v. Lang, 135 Ky. 
76, 121 SW 993. 

Minn.—Olthoff v. Great Northern 
R. Co., 185 Minn. 72, 160 NW 206. 

Mo.—Lynch vy. Chicago, ete., R. Co., 
208 Mo. 1, 106 SW 68. 

Nebr.—Zelenka v. Union Stock 
Yards Co., 82 Nebr. 511, 118 NW 103. 

N. Y.—Stewart vy. Long Island R. 
Co., 54 App. Div. 628, 66 NYS 486 
[aff 166 N. Y. 604 mem, 59 NE 1130 
mem]. 

N. C.—Hopkins v. Southern R. Co., 
170 N. C. 485, 87 SE 320; Hanford v. 
Southern “Ry Cos W6we Nie 2a 8s 
SE 470; Draper v. Atlantic Coast 
Tie RICO: wl 6l NEC OT ett as 

Tex.—Hovey v. Sanders, (Civ. A.) 
174 SW 1025; Freeman vy. Moreman, 
(Civ. A.) 146 SW 1045; Galveston, 
ete., R. Co. v. Murray, (Civ. A.) 99 
Sw 144. 

Va.—Southern R. Co. vy. Baptist, 
114 Va. 723, 77 SE 477; Wise Ter- 
minal Co. v. McCormick, 107 Va. 376, 
58 SE 584. 
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certain circumstances a locomotive required steam 
to start it, or would move on the release of the 
brakes;5® whose duty it is to watch the glass and 
keep a proper amount of water in locomotive boil- 
er;°° the experience necessary to qualify for cer- 
tain positions ;%! the absolute or comparative ability 
of a certain person to do railroad work;°*? whether 
a fellow servant is competent ;°* what the usual rail- 
road signals are.and their meaning;°* the operation 
of a railroad yard;** the proper constitution of a 
train crew;°* the proper place for the rear brake- 
man of a mixed train as it is approaching a sta- 
tion;°? whether certain locomotive appliances are in 
common use;°* the emission of sparks from a loco- 
motive in proper condition ®® and the best method 
of preventing the escape of sparks from locomo- 


51. Louisville, etc., R. Co. v. Hall, 
8% Ala, (08, 6S. 277,13 AmSR 8474 
LRA 710 (whipping straps). 

52. Mobile, ete., R. Co. v. Blakely, 
59 Ala. 471; Hopkins vy. Southern R. 
Co., 170 N. C. 485, 87 SE 320; Han- 
fOERG Kya southern RR. Co..5167T Nae: 
27U, 83 SE 470. 

53. Amstein v. Gardner, 134 Mass. 
4;-Johnson v. Detroit, etc., R. Coz, 
135 Mich. 353, 97 NW 760. 

[a] The witness may state: (1) 
The necessity for a cattle guard. 
Amstein vy. Gardner, 134 Mass. 4. 
(2) Whether a cattle guard was suf- 
ficient. Johnson v. Detroit, etc., R. 
Co.,.135 Mich. 353, 97 INW_760. 

54. Galveston, etc., R. Co. v. Sam- 
ple, (Tex. Civ. A.) 145 SW 1057. 

55. Roach y. Blair, 190 Mich. 11, 
155 NW 696. 

56. Finnegan v. Missouri Pac. R.. 
Co., 261 Mo. 481, 169 SW 969. 

57. Walker yv. Alabama, etc., R. 
Co., 194 Ala.,360)'70. S125. 

58... San, Antonio;*veétc,, aR Co: ive 
Galbreath, (Tex. Civ. A.) 185 SW 901. 

59., Galveston. Veeco robe Gon a Ue 
Mitchell v48o Téx. “Cig: AS Sai, fae 
SW 374. 

60. Temple v. Gilbert, 86 Conn. 
Soar Sp. A 880: 

61. Peters v. Southern Pac. Co., 
160 Cal. 48, 116 P 400. 

62; Louisville, etes) R.. (Con ty: 
Davis, 99 Ala. 593, 12 S 786 (one- 
armed brakeman). 

63." Houston, etcs oR. Cos varar- 
ton, (Tex.) 9 SW 175 (brakeman as 
to engineer). 

64. Southern R. Co. v. Forrister, 
158 Ala. 477, 48 S 69; Finnegan v. 
Missouri Pac.R. Co., 261 Mo. 481, 
169 SW 969: New York, etc., R. Co. 
v. Wilson, 109 Va. 754, .64 SE 1060. 

{a} Danger signals—New York, 
ete, at. Coty. Wilson) 1109 "Va-"{5b4: 
64 SE 1060. : 

[b] Iocomotive whistle.—South- 
ern R. Co. v. Forrister, 158 Ala. 477, 
48 S 69. 

{c] Switch lights—Finnegan v. 
Missouri Pac. R. Co., 261 Mo. 481, 
169 SW 969. 

65. Freemont v. Boston, etc. R. 
Co., 111 App. Div: 831, 98 NYS 179 
[aff 187 N. Y. 571 mem, 80 NE 1109 
mem]. 

66. Stewart v. Raleigh, etc, R. 
Coy, 141 SN C253) 5S Si Sine 

67. Reeves v. Chicago, etc., R. Co., 
24 S. D. 84, 123 NW 498. 

68. Bonnell v. Chicago, ete., R. 
Co., 158 Wis. 153, 147 NW 1646 (mas- 
ter mechanic who had served for 
twenty years but whose experience 
was confined to a single railroad). 

69. Ala.—kKnowlton- v. Central of 
Gorey R. Co., 292) Ala. 456, 68 S 

81. 

Kan.—Kansas City; ete., R. Co. v. 
Blaker,,. 68% Kany, 244, @ ior se lees 
LRA 81, 1 AnnC€as 883. 

Mich.—Pennsylvania F. Ins. Co. v. 
Ann Arbor R. GCo., 184 Mich. 375, 


151 NW 578; Wnion-Ice: Co. v. De-- 


troit) ete. oR. Cov P78) Mich.?* $46! 


144 NW 1033; Potter vy. Grand Trunk: 


For later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number. 
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tives;*° that an engine properly equipped and care- 
fully’ operated will not set a fire;71 the action of 
a locomotive blow-off pipe and injector in throw- 
3 off hot water and steam;7? the practical means 

cleaning locomotive boiler tubes without causing 
the deposit of objectionable substances on adjoining 
land ;** the speed of locomotives or trains;"* the rate 
of speed at which a locomotive would have to go in 
order to haul a train across a particular street ;7® 
whether a car was properly loaded;** the proper 
method of loading timber on flat cars "for hauling ;*” 
the proper method of inspecting handholds on a 
ear;‘® the feasibility of establishing a grade cross- 
ing over the tracks at a particular place;7® what 


Western Rs Co... 157) Mich.216,) 121 
NW 808, 22 LRANS 1039. 

Mo _—Connecticut Ins. Co. v. Ches- 
Lev PelGae Fiae@O-, Mau LeeNT Os At SrOn whos 
SW 544. 

N. Y.—Babbitt v. Erie R. Co., 108 
App. Div. 74, 95 NYS 429. 

Pa.—Creasy v. Pennsylvania R. 
‘Co., 57 Pa. Super. 149. 

[a] The witness may state: (1) 
The size of sparks which will be 
thrown by an engine in proper condi- 
tion. Louisville, etc., R. Co. v. Mar- 
bury Lumber Co., 132 Ala. 520, 32 S 
745, 90 AmSR 917 (not as large as a 
cowpea or even as large as a pin- 
head); Kansas City, ete, R. Co. v. 
Blaker, 68 Kan. 244, 75 P 71, 64 LRA 
81 (not large enough to set fires). 
(2) The distance which sparks would 
be carried. Potter v. Grand Trunk 
Western R. Co., 157 Mich. 216, 121 
NW 808, 22 LRANS 1039; Connecti- 
CULE Ey ENS EC Ones Chester, CLG.) | EX 
Go, 171 Mo... A. ..70,. 153 1S We 544; 
Jamieson v. New York, etc., R. Co., 
11 App. Div. 50, 42 NYS 915 [aff 
162 N. Y. 680 mem, 57 NE 1113 mem]. 

{[b] A witness who admitted he 
did not know how proper locomotive 
spark arresterS were constructed 
should not be questioned as to how 
far sparks might be seen on the 
ground when emitted through a 
proper one. Knowlton vy. Central of 
Georgia R. Co., 192 Ala. 456, 68 S 
281. 


70. Morgan x. Missouri, ete: Rs 
Co., 50 Tex, Civ. A. 420, 110 SW 978. 

i eerisne IOyenboksh Kemer. R. Co. v. No- 
land, 75 Kan. 691, 90 P 273. 

72. ~Gulf,.etc., RR. Co... Tullis, 41 
Mex, Oly. cAng2 ly Ole SVG Slits 

73. Vile v. Pennsylvania R. Co., 
246 Pa. 35, 91 A 1049, 

74. St. Louis, etc., R. Co. v. Fith- 
ian, 106 Ark. 491, 155 SW 88; Good- 
wyn v. Central of Georgia R. Co., 
2 Ga. A. 470, 58 SE 688; Louisville, 
ete., R. Co. v. Johnson, 161 Ky. 824, 
171 SW 847; Wise Terminal Co. v. 
McCormick, 104 Va. 400, 51 SE 731. 

[a] The witness may state the 
usual speed necessary for switching 
and couplings. Goodwyn v. Central 


of Georgia R. Co., 2 Ga. A. 470, 58 
SE 688. 
[b] Experience necessary. — The 


speed of a train and within what dis- 
tance it could be stopped cannot be 
stated by a witness unless he has 
operated cars or engines of similar 
construction and equipment under 
like circumstances. Wise Terminal 
Co. v. McCormick, 104 Va. 400, 51 SE 


oda 

75. Baltimore, etc., R. Co. v. Con- 
nell, 137 Fed. 8, 69 "CCA 570. 

76. Atlantic Coast Line R. Co. v. 


Enterprise Cotton Oil Co., (Ala.) 74 
S 232; McCray v. Galveston, etc., R. 
Co., 89 Tex. 168, 34 SW 95 [rev (Civ. 
A.) 32 SW 548]. 

Tis svuChipane Cents, its COn  a\s 
Schaffer, 220 Fed. 809, 136 CGA 413 
(experience confined to junction point 
inspection). 

Far" San, Antonio,» Ctc,, kk. .COn Vv. 
Beauchamp, 54 Tex. Civ. A. 123, 116 
Sw 1163 (statement of car inspec- 
tor that the only way he ever found 
to inspéct handholds to know whether 
they were securely fastened was to 


EVIDENCE 


gagemen,*? 


climb the ladder and shake them). 
79. Gulf, etc., R. Co. v. Belton, 57 
Tex. Civ. A. 460, 122 SW 413. 


80. Brabbits v. Chicago, etc. R. 
Co., 88 Wis. 289 (leaky throttle 
valve) 

81. San. Antonio, etc. R. Co. v. 


Beauchamp, 54 Tex. Civ. A. 123, 116 
SW 1168; International, etc., R. Co. v. 
Collins, (Tex. Civ. A.) 75 SW 814. 
82. Goins v. Chicago, etc., R. Co., 
47 Mo. A. 173 (in an action for in- 
juries to a brakeman, resulting from 
a defective link and pin used in 
coupling cars, whether the danger of 
the coupling was increased by the 
pin being so bent that it could not 
be removed and the coupling having 
to be made with the link fast in the 
drawhead of the standing car is a 
subject for expert evidence rather 
than a question to be determined by 
the jury from the facts in the case). 
83. Missouri, etc., R. Co. v. Mer- 
rill, 61 Kan. 671, 60 P 819; Meily v. 
St. Louis, etc., R. Co., 215 Mo. 567, 
114 SW 1018; Buckalew v. Quincy, 
UG, dv. CO., LOT MozvA. 575) 81 eS Ww 
11763) )Kansas, City) \etc,nueRa (Co.Rv- 
Bigham, (Tex. Civ. A.) 1388 SW 432; 
San Antonio, etc. R. Co. v. Beau- 


ona, 54 Tex. Civ. A. 123, 16 SW 
[a] Testing bridge timbers.—Mis- 
souri Pac. R. Co. v. Johnson, 59 


Kanw176,. doe PB. 129: 
84. Louisville, ete., R. Co. v. Don- 
negan, 111 Ind. 179, 12 NE 153. 
85. Waco Tap R. Co. v. Shirley, 45 


Tex. 355. 
86. Hilton v. Mason, 92 Ind. 157. 


87. Lake Shore, etc., R. Co. v. Bal- 
timore, etc., R. Co., 149 Ill. 272, 37 
NE 91. 


88. Galveston Chamber of Com- 
merce v. Texas R. Commn., (Tex. 
Civ. A.) 137 SW 7387 (railroad com- 
missicner). 

[a] Tllustration.—In a suit to en- 
join the railroad commission from 
enforcing rates, a question asked a 
member of the commission, as an 
expert, as to’ whether, in his opin- 
ion, a lower rate would be a sufficient 
charge was not objectionable as bind- 
ing the commission by the individual 
opinion of the member. Galveston 
Chamber of Commerce y. Texas R. 
Commn., (Tex. Civ. A.) 137 SW 737. 

gs9. Lake Shore, etc. R. Co. v. 
Lassen, 12 Ill. A. 659. 

90. U. S.—Pennsylvania Co. v. 
Whitney, 169 Fed. 572, 95 CCA 70. 

Ala.—Boan v. W. T. Smith Lumber 
Co.,. 184 Ala. 535, 68 S 564; Northern 
Alabama R. Co. .v. Shea, 142 Ala. 
119, 37 S 796; Helton v, Alabama 
Midland R. @o., 9 Ala, 276, 1208: 2:76. 

Cal.—Peters v. Southern Pac. Co., 
160 Cal. 48, 116 P 400. 

Colo.—Denver, ete, R. Co. v. 
Smock, 23 Colo. 456, 48 P 681. 

Ky.—Moran y. Chesapeake, etc., R. 
Co:, 176 Ky, 409)" 195" (Siw; 809. 

Minn.—Gibson v. Iowa Cent. R. 
Co., 115 Minn. 147, 131 NW_ 1057. 

Ss. C.—Price v. Richmond, etc. R. 


Cones SC. 199 CSE 382, 
S. D.—Reeves v. Chicago, etc., R. 
Co., 24 S. D. 84, 123 NW 498. 
Tex.— Ft. Worth, Ofc: Wk C0. Ne 


Thompson, 75 Tex. 501, 12 SW 742; 
San Antonio, etc., R. Co. v. Wagner, 
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would be the effect of a given defect in machinery ®° 
and whether it could have been detected;*? danger, 
not obvious to an unskilled person, attending the 
use of defective appliances;5* and how definite, 
technical acts should be performed.** 
have also been received with respect to whether cer- 
tain railroad construction could have been done 
unless prevented;** what it will cost to complete a 
road;8> when a railroad was finished;*® the effect 
on its earnings of being crossed by the line of an- 
other railroad;*? and the reasonableness of rates.8® 

Competent witnesses include persons connected 
with the operating department, as for instance bag- 
brakemen,°° 


Statements 


conductors,** ete 


(Civ. A.) 166 SW 24; Pecos, etc., R. 
83 v. Finklea, (Civ. A.) 155 ‘SW 

Va.—New York, etc., R. Co. v. Wil- 
son, 109 Va. 754, 64 SE 1060. 

[a] Freight brakeman testifying 
as to passenger train—A witness, 
who had worked three months as 
freight brakeman, but who had never 
worked on a passenger train, applied 
the emergency brakes, nor been on 
such a train when they were applied, 
was incompetent to testify as to the 
distance within which such a train 
could be stopped. Louisville, etc., R. 
Co. v. Burch, 155 Ky. 731, 160 SW 


252. 

91. U. S.—Baltimore, etc., R. Co. 
v. Connell, 137 Fed. 8, 69 CCA 570. 

Ala.—Choate v. Southern R. Co., 
119 Ala. 611, 24 S 378; Louisville, 
ete. Ren CO.civs Mothershed, 97 Ala, 
261, 12 S 714; Mobile, etc., ’R. Co. v. 
Blakely, 59 Ala. 471. 

Fla.—Atlantic Coast Line R. Co. 
v. Crosby, 53 Fla. 400, 43 S 318. 

Ga.—Georgia Southern, etcy es) Ca, 
con Overstreet, 17 Ga. A. 629, 87 SE 


Mich.—Grand Rapids, etce., R. Co 
Site ne 38 Mich. 537, 31 AmR 


C.—Hanford v. Southern R. Co., 
16? N. Gi 277,83 (SE) 470. . 

Vt.—Lynch y. Central Vermont R. 
Cos 89D Vita 363;  95A 6832 

[a] The duties of a division road- 
master may be stated by a conductor. 
Lynch v. Central ere Ri Coz 
eve 360, 9d) Avy/6835 

ee i S.—Chicago Great Western 
R. Go, v. Price, 97 Fed. 423, 38 CCA 

Ala.—Louisville, ete, R. Co. vw. 
Bogue, 177 Ala. 349, 58 S 392; Brown 
Ver St. duouis,. ete: Re Coy .5d5 S107 
Horton y. Louisville, ete., R. Co., 161 
Ala. 107, 49 S 423; Southern R. Co. 
v. Gullatt, 158 Ala. 502, 48 S 472; 
Southern R. Co. v. Forrister, 158 Ala. 
477, 48 S 69; Choate v. Southern R. 
Co., 119 Ala. 611, 24 S 373; Alabama 
Great Southern R. Co. v. Linn. 103 
Ala. 134, 15 S 508. . 

Ark.—St. Louis, ete, R. Co. v. 
Dawson, 77 Ark. 434, 92 SW 27; Lit- 
tle Reck, etc., R. Co. v. Shoecraft; 
56 Ark. 465, 20 SW 272. 

Ga.—Goodwyn v. Central of 
Georgie R. Co., 2 Ga. A. 470, 58 SE 
688. 

Mich.—Pennsylvania F. Ins. Co. v. 
Ann Arbor R. Co., 184 Mich. 375, 151 
NW 578; Union Ice Co. v. Detroit, 
ete., R. Co., 178 Mich. 346, 144 NW 
1033; Potter v. Grand Trunk West- 
ern R. Co., 157 Mich. 216, 121 NW 
808, 22 LRANS 1039. 

N. C.—Jones vy. Norfolk Southern 
R. Co., 176 N. C. 260, 97 SE 48. 

Tex.—Gulf, etc., R. Co. v. Brooks, 
638 Tex. Civ. A. 231, 182 SW 95; Miss 
souri, etc., R. Co. v. Jones, 35 Tex. 
Civ. A. 584,80 SW 852; Terrell v. 
Russell, 16 Tex. Civ. A. 573, 4 SW 
129. 

Utah.—Stone v. Union Pac. R. Co., 
32. Utah, 185, 89 P 715. 

Va.—Chesapeake, etc. R. 

Hunter, 120 Va. 699, 91 SE 181; 
Southern R. Co. y. Baptist, 114 Va. 
723, 77 SE 477; New York, etc., R. Co, 
Vv. Wilson, 109 Va. 754, 64 SE 1060. 
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firemen,’* machinists,®4 


occupation.® 


ence of the witness.!1 


93. Norfolk, etc., R. Co. v. Giles- 
pie, 224 Fed. 316, 139 CCA 552; South- 
ern R. Co. v. Gullatt,.158 Ala. 502, 
48 S 472; Alabama Great Southern 
Re Cowiv. Linn, 103 Ala.°134;° 15'S 
508; Devine v. Delano, 272 Ill. 166, 
111 NE 742, AnnCasi918A 689; Ft. 
Worth, ete, R. Co. vy. Thompson, 75 
Tex. 501, 12 SW 742;-Southern Pac: 
Co. v. Godfrey, 48 Tex. Civ. A. 616, 
107 SW 1135; Texas Southern R. Co. 
v. Hart, 32 Tex. Civ. A. 212, 73 SW 
833. 

[a] Competency of engineer.—It 
it not improper to ask a fireman a 
question which the engineer could 
have answered. Texas Southern R. 
Co. v. Hart; (Tex: Civ A.) 73 Siw 
833. 

94. Seaver v. Boston, etc., R. Co., 
14 Gray (Mass.) 466. 

95. St. Louis Southwestern R. Co. 
v. Plumlee, 78 Ark. 147, 95 SW 442; 
Landers v. Quincy, etc., R. Co., 156 
Mo. A. 580, 137 SW 605. 

96. Robinson v. St. Louis, etc., R. 
Col; 21 Mol As +141. 

97. Northern Alabama R. Co. v. 
Shea, 142 Ala. 119, 37 S 796; Bucka- 
lew v. Quincy, ete., R. Co., 107 Mo. 
A. 575, 81 SW 1176;* Missouri, etc., 
R. Co. v. Reno, (Tex. Civ. A.) 146 
Swi 2207) Mtr Worth, ete, RR.” Col tv. 
Wilson, "3 Tex. Civ. A. 583, 24 SW 


686. 
Pipes v. Missouri Pac. R. Co., 
267 Mo. 385, 184 SW 79. 

99. Finnegqn v. Missouri Pac. R. 
Cor .261" Mo, 481; 169° Sw 1969 
(whether an engineer in approaching 
a junction point handled his train 
in the usual and proper manner). 

1. Boan vy. . T. Smith Lumber 
Co., 184 Ala. 535, 68 S 564; Schroeder 
v. .Chicago, etc., R. Co,, 128 Iowa 
365, 103 NW 985; Magill v. Southern 
Ri'Coi95 S. C: 306;>°78 SH 1033. 

2; “Houston Belt; ‘ete.; <R. “Cos” ve 
Stephens, 203 SW 41 [answering cer- 
tified questions (Tex. Civ. A.) 155 
SW 703]. 

38. Ala—Central of Georgia R. 
Co. v. Storrs, 169 Ala. 361, 53 S 746. 

Ark.—Scullin v. Vining, 127 Ark. 
124, 191 SW _ 924. 

Ga.—City Electric R. Co. v. Smith, 
121 Ga. 663, 49 SE 724. 

Towa.—Cronk v. Wabash R. Co., 123 
Iowa 349, 98 NW 884. 

Mo.—Farmer v. St. Louis, etc., R. 
Co., 178 Mo. A. 579, 592, 161 SW 327 
[eit ‘Cye]: 


Tex.—Missouri Pac. R. Co. vy. Mar- 
tin, 2. Tex. A. ‘Civ. Cas. “§ 655. 

4. Atchison, etc., R. Co. v. Baker, 
30 Okie" 48,-130 P1577, 

Se Halimer aves SL, WOULsm etc. Ev. 
Cow BS. NLOs AS n9), 592) P1615 SW 


327 [cit Cyc]. 

6. Nashville, etec., R. Co. v. Hinds, 
9 Ala, A. 534, 60 S 409; Grand Rapids, 
CLOR Re, eCOn Viel, STALKS Or due 
Mich. 270, 1837 NW 551, AnnCas1914C 
632; Pecos, etc.. R. Co. v. Meyer, 
(Tex. Civ. A.) 155 SW 309. 


section hands,°> 
agents,°® trackmen,®? switchmen,®® train dispatch- 
ers,°® train hands,! and yardmasters.? 
however, necessary that the witness should be 
actually engaged in the business of railroading, but 
the courts have received the inference of an experi- 
enced traveler,? such as an express messenger * or 
railway mail clerk,® or of a shipper shown to have 
had experience and special knowledge in loading 
ears © or other railroad operations.” 
who has formerly been engaged in railroading is 
competent, although he has ceased to follow that 
It is also proper to receive the infer- 
ence of a civil engineer® or a person experienced 
with engines other than locomotives 1° as to a mat- 
ter within the scope of the knowledge and experi- 
On the other hand, mere 
connection with one department of a railroad will 


EVIDENCE 


station 


It is not, 


A fortiori one 


7. Shoptaugh v. St. Louis, ete., R. 
Co., 147 Mo. A.’8, 126 SW 752; Free- 
man v. Moreman, (Tex. Civ. A.) 146 
Sw 1045. 

[a] The statement may relate to: 
(1) The average speed of a cattle 
train. Missouri, ete., R. Co. v. Pet- 
tit, 54 Tex. Civ. A. 358, 117 SW 894. 
(2) The probability of stopping 
trains. Freeman v. Moreman, (Tex. 
Civ. VAST T146 = SW 1045.8" G8) eat “car 
shortage. Shoptaugh vy. St. Louis, 
6tC., TRINCO. FLAT Moy TAS SP S12 6S WwW 
752. (4) What is a reasonable time 
within which to ship cattle within 


two points. St. Louis, ete., R. Co. 
v. Rogers, 49 Trex. Civ. A: 304, 108 
SW 1027. 


8 Budd v. Ann Arbor R. Co., 200 
Mich. 250, 166 NW 927; Chesapeake, 
ete., R. Co. v. Hunter, 120 Va. 699, 
91 SE 181, 

9.0 Kartisas)’ City, ete RR: Co: 
State, (Tex. Civ. A.) 155 SW 561. 

[a] Such a witness may state: 
(1) The ‘sufficiency of openings in 


Vv. 


a railroad embankment to carry 
away water in times of overflow. 
Gulf, ete, R. Co. vy. Wynne, (Tex. 


Civ. A.) 91 SW 823. (2) Whether 
it is feasible to establish a grade 
crossing at a particular place. Gulf, 
ete., (R: Co. ve Belton; 5% "Tex. -Civ. 
A. 460, 122 SW 418. (38) That there 
were no natural obstacles preventing 
construction of a railroad, and that 
no such obstacles were shown by the 
maps and profiles. Kansas City, etc., 
RiMiGo: tv. “State (Dex! Civ As) 155 
SW 561. 

10. Connecticut F. Ins. Co. ov. 
Chester, etc., R. Co., 171 Mo. A. 70, 
153 SW 544 (a witness, who had 
much experience with firing thresh- 
ing engines, and had observed the 
operation of locomotives with respect 
to throwing off sparks when fired 
with wood, as compared with thresh- 
ing engines and how far such sparks 
carried, and thought the engines 
were similar when burning wood, 
was competent to testify as to how 
far sparks from a locomotive burn- 
ing wood could be carried). 

11. See supra notes 9, 10. 4 

[a] Experience not qualifying.— 
Experience in the management of a 
stationary engine does not qualify 
one to state that a jerk is unneces- 
sary in starting up a train with a 
locomotive. .Williams v. Louisville, 
ete, “Ret Col, N03) Ky. 298) 45 Sw, 
(19 Miky ia 200 4e 

12. N. J.—Bergen Neck R. Co. v. 
Point Breeze Ferry, etc., Co., 57 N. J. 
L. 163, 30 A 584. 

Oh.—Aidt v. State, 2 Oh. Cir. Ct. 
LS) ely Ons cCin eWec. sou. 


Pa.—Ballard v. New York, etc., R. 
Conwil2Z62 Pan Wate 9) Aso: 
Tex.—Ft. Worth. etc, R. Co. v. 


Ghompgon, 2. Text (Civ Sal UO dy isivy 
Ww. Va.—Overby v. Chesapeake, 
CtGin, ReypCo.s TAT aWa waned 24... 00m Ses 


_ Fa” ae Te 
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not qualify a witness to state an opinion as to mat- 
ters concerning which the nature of his duties does 
not imply knowledge.?? 

Sufficient knowledge on the part of a witness to 
enable him to form a correct inference or judgment 
as to the particular matter concerning which he tes- 
tifies must appear or his testimony cannot be ad- 
mitted.42 In this connection the qualifications of the 
witness are determined by considering the particular 
branch of the business in which he has been engaged, 
the length of time that he has served in a particular 
capacity, his opportunities for obtaining the requi- 
site knowledge, skill, and experience, and the rela- 
tionship between the branch of the service in which 
he has been engaged, and the question upon which 
he is to testify.+# 
skilled observer may concern a matter within the 
range of common experience and so be admissible,'® 


The inference of the ordinary un- 


813; McKelvey v. Chesapeake, etc., 
Ri, Coz35=wWwye Va. 500, 14S. 261° 
[a] An attorney, employed as a 
claim agent of a railroad company 
and with an intimate acquaintance 
with the employees, is not entitled 
to pose as an expert on such tech- 
nical questions relating to the opera- 
tion of a railroad.» Ft. Wayne, etc., 
Rl Cov ve Fhompsonye2’ Tex. Civ. Ae 
170, 21 SW 137 
{bj Conductors and engineers are 
not competent to testify as to the 
position into which collision with a 
moving train of cars would throw 
the person struck. Aidt v. State, 2 
Ohi Cir Ctl 18, 1"-Oht=Cirrs Dees ssi 
[c] A car repairer is not com- 
petent to give an opinion on the 
operation of a winding device on a 
ballast, © cart>~ Texas Tract. -J6o - wv: 
Morrow, (Tex. Civ. A.) 145 SW 1069. 
13. Ala.—Knowlton y. Central of 
Georgia R. Co., 192 Ala. 456, 68 S 
281; Woodstock Iron Works y. Kline, 
149 Ala. 391, 43 S 362. 


Ill. Alton, etce., R. Co. v. Vandalia 
R.. CoP e2tt TNS S589 11 NE Soi 
Ind.—Indiana Union Tract, Cov ve 


Hiatt, (A.) 114 NE 478, 
N. C—Snow Lumber Co. v. Atlan- 
15a NS Cie2y, 
65 SE 920. 


Tex.—Missouri, etc., R. Co. v. Gol- 
son, (Civ. A.) 133 SW 456. 

Wash.—Cook y. Stimson Mill Co., 
41 Wash. 314, 83 P 419. 

[a] Experience in the operation 
of steam railroads does not qualify a 
witness to testify as to the opera- 
tion of electric interurban railroads. 
Indiana Umion Tract. Co. v. Hiatt, 
(Ind. A.) 114 NE 478. 

14. Florida East Coast R. Co. v. 
Lassiter, 59 Fla. 246, 52 S 975; Nees- 
ley v. Southern Pac. Co., 35 Utah 259, 
99 P 1067; Cook v. Stimson Mili Co., 
41 Wash. 314, 83 P 419. 

[a] Speed of train—Under the 
rule that the opinion of an expert 
based on mere conjecture cannot be 
accepted as proof of any fact, an ex- 
perienced railroad operator and an 
expert in his calling is not competent 
to state whether in view of his ob- 
servation at and about a railroad 
wreck the speed of the train did not 
exceed fifty miles an hour. Neesley 
v. Southern Pac. Co., 35 Utah 259, 
99 P 1067. 

[b] Insufficient knowledge. — A 
brakeman of something over two and 
a half years’ experience and a fire- 
man of about the same experience 
are not qualified to estimate the 
speed of a logging train at the time 
it was wrecked, based on their ob- 
servation of the condition surround- 
ing the wreck. Cook y. Stimson Mill 
Co., 41 Wash. 314, 83 P 419. 

15. St. Louis Southwestern R. Co. 
Vie Jackson, °93,-Ark 119.) 124 S241); 
Missourt Paci _R. Co. V..,.kutrard, 65, 
Tex. 560. See generally supra § 621. 

[a] Headlight. — In an_ action 


tic. Coast “Line “Re Co: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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In connection with facts observed,!® but otherwise 
the statement of the ordinary observer is rejected.!7 
A newspaper reporter is not competent to state the 
cause of a railroad accident, although he has been 


at the scene of many accidents.1§ 


The basis of the inference should be stated.1® 

A limitation on the use of evidence of this class 
results from the fact that many matters connected 
with the operation of a railroad are well known in 
the community generally,?° or can be readily under- 
stood and correctly interpreted by the jury when the 


against a railroad for the killing of 
eattle in the nighttime, testimony of 
a witness that he had never ridden 
on an engine, but that he knew how 
far a common headlight would light 
up a track, from standing by the 
side of engines in the nighttime, and 
that such light would light up for 
a specified distance, was competent. 
St. Louis, etc., R. Co. v. Shannon, 76 
Ark, 166, 84 SW 851. 

L169 Birmingham, BR.” etc, \Co. Vv. 
Baylor, 101 Ala. 488, 13 S 7938; Riet- 
veld v. Wabash R. Co., 129 Iowa 249, 
105 NW 515; Cotton v. Boston El. 
R. Co., 191 Mass. 108, 77 NE 698. 

17. Ala.—Dilburn vy. Louisville, 
ete, R. ‘Co., 156 Ala. 228, 47,S 210; 
Woodstock Iron Works vy. Klein, 149 
Ala. 391, 43 S 362. 

Ill—Lake Erie, ete., R. Co. v. Hel- 
mericks, 38 Ill. A. 141. 

Md.—Capital Tract. Co. vy. Contner, 
120 Md. 78, 87 A 904. 

Mo.—Ray v. Chicago, ete., R. Co., 
147 Mo. A. 332, 126 SW 543. 

Tex.—International, ete., R. Co. v. 
Kuehn,..2 Tex, «Civ, A; 210,-21 (Sw. 
58 


[a] A passenger who is jerked 
from a freight train is not entitled to 
give an opinion that the jerk was an 
extraordinary one, merely because he 
had considerable experience on such 
trains and had shipped stock over 
the road for seven years. Ray v. 
Chicago, etc., R. Co., 147 Mo. A. 332, 


126 SW 543. 
Long Island R. Co., 


18. Hoyt v. 
Bi INeway. 6:08. 

195, \Sau_sAntonio, sete... Rs Conv. 

Qiowbex. iCiv. tA.,)44,,65 SW 

20. Spokane, etc., R. Co. v. U. S., 

241 U. S. 344, 36 SCt 668, 60 L. ed. 


1037; Hamilton vy. Des Moines Valley 
R. Co., 36 Iowa 31; Meehan vy. Great 


Northern Re.Co..le,N. D: 432) e101 
NW 183. " 
21. Cal.—Kerrigan v. Market St. 


TL COr, el 3 Su Call y15 06s 712 62, 
Iowa.—Cronk v. Wabash R. Co., 123 

Towa 349, 98 NW &84; Kitteringham 

v. Sioux City, etc., Co., 62 Iowa 285, 


17 NW 585; Muldowney v. Illinois 
Cent. R. Co., 36 Iowa 462. 
Me.—Hill v. Portland, etc., R. Co., 


55 Me. 438, 92 AmD 601. 

N. Y.—Bookman v. Masterson, 
App. Div. 4, 81 NYS 962. 

Or.—Nutt v. Southern Pac. Co., 25 
Orr, Zon 3 oy P63. 

22. U. S.—Spokane, etc., R. Co. v. 
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U. S, 210 Fed. 243, 127 CCA 61, 
LRA1917A 558 [rev 206 Fed. 988, 
and aff 241 U. S. 344, 36 SCt 668, 


60 L. ed. 1037]. 
Ark,—Fordyce v. Lowman, 62 Ark. 
70, 34 SW 255. 
Colo.—Denver, etc., R. Co. v. Vi- 
tello, 34 Colo. 50, 81 P 766. 
Ill.—Chicago, etc., R. Co. v. Steckr 
man, 224 Til. 500, 79 NE 602 [aff 125 
WW VAS PRE \ 
Ind.—Cleveland, etc., R. Co. v. De 
Bolt, 10 Ind. A. 174, 37 NE 737; Penn- 
sylvania Co, v. Lindley, 2 Ind. A. 111, 
28 NE 106. 
N. Y.—Bookman y. Masterson, 83 
App. Div. 4, 81 NYS 962. 
Tex.—Texas, etc., R. Co. v. McCoy, 
54 Tex. Civ. A. 278, 117 SW 446. 
[a] Accordingly, the courts have 
rejected the opinion of witnesses 
with respect to:. (1) The effect of a 
change in the roadbed. “Toledo, etc., 
R. Co. v. Jackson, 5 Ind. A. 547, 32 


[22:\C.J-—42) 
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[§ 779] 34, 


to form.?4 


NE 7938. (2) How far sparks from 
a locomotive would be carried by 
wind and be capable of setting fire. 
Hitchner Wall Paper Co. v. Pennsyl- 
vania R. Co., 168 Fed. 602, 93 CCA 
598 [aff 158 Fed. 1011]. (3) Obvious 


dangers, Tilinols Cent, LRA Coe vi 
Whiteaker, 122 Ill. A, 3383; Texas, 
Otc.) 2 wow ve MeCoy, 64 9Lex.) Civ, 


A. 278, 117 SW 446. (4) Riding on 
flat car pushed ahead of an engine. 
Fordyce v. Lowman, 62 Ark. 70, 34 
SW 255. (5) Whether a passenger 
train is an express or an accommoda- 
tion. Gray v. Chicago, etce., R. Co., 
189 Tll. 400, 59 NE 950. 

23. Ala.—FErwin sv. 
Rapete:, Co., 76 S 916. 

Cal.—Sappenfield v. Main St., etc., 
Ri ConolrCale4s, 200P 1590: 

Mo.—Boring v. Metropolitan St. R. 
Co., 194 Mo. 541, 92 SW 655; Heinzle 
v. Metropolitan St. R. Co., 182 Mo. 
528, 81 SW 848; Aston vy. St. Louis 
Transit. Co; L05oMo. A, 226,79 SW 
SO9F 

Oh.—Columbus R. Co. v. Connor, 
oT (Oh. Oird iGty 22951 BLOVen Voi, SLOLEGO 
Conse St. BR. Corn L0 OhvCir: Ct. 15T, 
62 Oh Cir Dec; 396. 

R. I.—Canham v. Rhode Island Co., 
Sook, L177 485, AW 1050. , 

fa] The qualifications of the wit- 
ness must be adequate to cover the 
judgment which he is asked to give. 
Bliss v. United Tract. Co., 75 App. 
Div. 235, 78 NYS 18. 

[b] A merchant tailor without ex- 
perience in the operation of cars can- 
not state whether, if a car on a steep 
upgrade should start backward, it 
would cause a violent movement of 
the car to apply the brake or the 
power. Erwin v. Birmingham R., 
ete. 1Co.,5 (Alas i (OWS) 915. 

24. Ga.—City Dlectric’ R., Co. 
Smith, 121 Ga. 663, 49 SE 724. 

Tll—Chicago Union Tract. Co. 
Scanlon, 136 Ill. A. 212. 

Mass.—Harrington v. Boston El. 
R. Co., 229 Mass. 421, 118 NE 880, 
2 ALR 1058. 

Mich.—Travelers’ Indemn. Co. 
Detroit United R. Co., 195 Mich. 
159 NW 528; Walter v. Detroit, ete., 
R. Co., 191 Mich. 667, 158 NW 154. 

Miss.—Hill v. Jackson Light, etc., 
Co., 110 Miss. 388, 70 S 401. 

Mo.—Heinzle v. Metropolitan St. 
R. Co., 182 Mo. 528, 81 SW 848. 

N. Y.—Beers v. West Side R. Co., 
101 App. Div. 308, 91 NYS 957; Stark- 
man v. Interborough Rapid Transit 
Co., 83 Misc. 62, 144 NYS 780. 

Va.— Washington, ete, R. Co. 
Ward, 119 Va. 334, 89 SE 140. 

Wash.—Halverson v. Seattle Elec- 
tric Co., 35 Wash. 600, 77 P 1058. 

Wis.—Fitts v. Cream City R. Co., 
59 Wis. ‘328, 18 NW 186. 


fa] Statement not warranted by 
experience.—A witness who had been 
a conductor and motorman on elec- 
tric cars off and on for eight years, 
but had never had any experience 
in superintending the construction of 
crossover trolleys, was not qualified 
to give an opinion as to whether a 
crossover trolley was a simple and 
inexpensive device for promoting the 
safety and convenience of an elec- 
tric railway company and its em- 
ployees at a certain point. Norfolk, 
ete., Tract. Co. v. Ellington, 108 Va. 
245, 61 SE 779, 17 LRANS 117. 

25. I1l.—Chicago Union Tract. Co. 
v. Scanlon, 186 Ill. A. 212. 


Birmingham 


Vv. 


Vv. 


Vv. 
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facts can be fully laid before them,?* and under such 
circumstances the opinions of skilled and experienced 
witnesses are unnecessary and are rejected.?2 

Street Railways. 
shown to be acquainted with the management, 
operation, or appliances of street railways 2° may 
state inferences or judgments which their special 
knowledge or experience enables them to draw or 
The testimony may relate to such mat- 
ters as the speed of a car,?> the time 2° or distance 27 
within which it could be stopped,?*% and whether it 


Persons who are 


Mich.—Millette v. Detroit United 
R. Co., 186 Mich. 634, 153 NW 10. 

Mo.—Fleddermann v. St. Louis 
at sas Co., 184 Mo. A. 199, 113 SW 

Oh.—Northern Ohio Tract. 
Drown, 28 Oh. Cir. Ct. 735. 

Or.—Macchi v. Portland R. Light, 
Stes, Con (60 Or 2b. 4 eee miaos 

[a] Actual experience in opera- 
tion not necessary.—Where a witness 
introduced for the purpose of prov- 
ing the speed at which a street car 
was run testified that he resided in 
the city in which the street car was 
run, that he often rode on the street 
cars, that he saw» them daily in their 
operations in the city, but never en- 
gaged in operating street cars, it was 
not error to permit such witness to 
testify as to the speed that he 
thought the car in question was go- 


Cony; 


ing. Northern Ohio Tract. Co. v. 
Drown, 28 Oh. Cir. Ct. 735. 
26. Eckels v. Donohue, 137 Ill. A. 


106; Bladecka'v. Bay City Tract., etc., 
Cor, Lod) Mich.°253,. Lis’ Nw 963. 
[a] Kindred experience is a suf- 
ficient qualification. HEckels v. Dono- 
nue, WS 7 wlll Ae 106. 
27. Ala.—Birmingham R., etc., Co. 
v. Randle, 149 Ala. 539, 43 S 355. 


Ill.—Eckels v. Donohue, 137 Ill. 
A. 106. 
Ind.—Indianapolis St. R. Co. vy. 


Seerley, 35 Ind. A. 467, 72 NE 169, 
1034. 


Ky.—South Covington, ete, R. Co. 
v. Weber, 82 SW 986, 26 KyL 922. 

Mich.—Bladecka v. Bay City Tract., 
ete., Co.,.155 Mich. 253, 118 NW. 963. 

Mo.—lLyons y. Metropolitan St. R. 
Co., 253 Mo. 143, 161 SW 726, Ann 
Cas1915B 508; Kinlen v,. Metropoli- 
tan St. R. Co., 216 Mo. 145, 115 SW 
523; Heinzle v. Metropolitan St. R. 
Co., 182 Mo. 528, 81 SW 848; Meng v. 
St. Louis, etc., R. Co., 108 Mo. A. 553, 
84 SW 213. 

N. Y.—Frohle v. Brooklyn Heights 
R. Co., 41 App. Div. 344, 58 NYS 561; 
Pender v. Brooklyn City R. Co., 84 
Hun 460, 32 NYS 366. 

Or.—Macchi v. Portland R. Light, 
CLC OO., HO Or, 2. el 4 Sean Tion 

27144. Ala.—Randle v. Birmingham 
R., ete, Co., 158 Ala. 532; 48) Si a4: 
Birmingham R., etce., Co. v. Randle, 
149 Ala. 539, 43 S355. 


Ind.—Indianapolis St. R. Co v. 
St ae 35 Ind. A. 467, 72 NE 169, 
1034. 4 


Md.—Capital Tract. Co. v. Contner, 
120 Md. 78, 87 A 904. 

Mich.—Travelers’ Indemn. Co. v. 
Detroit United R. Co., 193 Mich. 375, 
159 NW 528; Walter v. Detroit, etc., 
R. Co., 191 Mich. 667, 158 NW 154. 

Mo.—Ellis v. Metropolitan St. R. 
Co., 234 Mo. 657, 138 SW 23; Kinlen 
v. Metropolitan St. R. Co., 216@ Mo. 
145, 115 SW 528; Griggs v. Dunham, 
(A.) 204 SW 573; Batsch v. United 
R. Co., 148 Mo. A. 58, 122°SW 371. 

Tex.—Northern Texas Tract. Co. v. 
ery 44 Tex. Civ. A. 374, 99 SW 
869. 

Va.—Washington, ete, R. Co. v. 
Warner, 97 SE 799; Washington, etce., 
R. Co. v. Ward, 119 Va. 334, 89 SE 
140. 

[a] Such an inference may be 
stated by: (1) A conductor, Lyons 
v. Metropolitan St. R. Co., 253 Mo. 
1438, 161 SW 726, AnnCas1915B 508. 
(2) A motorman. Lyons v. Metro- 
politan St. R. Co., 253 Mo. 143, 161 
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could have been stopped sooner than it was; the 
best and quickest way to stop a car;?® the effect of 
the application of brakes* or the reversal of 
power;*! the adaptation of electricity as a motive 
power ;°2 the proper method of operating a car;** 
what is the proper equipment of street cars;** the 
adequacy of brakes;?®> whether certain appliances 
are safe;°° how a passenger might receive an elec- 
tric shock ;*7 whether the noise and motion of a ear 
were unusual;%8 or the construction and operation 
of the appliance by which electric current is trans- 
mitted to the moving mechanism of a car.°® The 
evidence is rejected, however, where the facts can 
be fully laid before the jury and they may be as-- 
sumed to be capable of drawing the correct infer- 
ence therefrom.*° 

[§ 780] 35. Surveying. A land surveyor may 
state the facts regarding a survey ‘41 as a prelimi- 
nary to stating his inference from them, as for ex- 
ample that a certain line is shown by the marks to 
have been run by government surveyors;*? that a 
line run by him was a true line according to govern- 
ment surveys;*® that marks were fresh and easily 
identified and utilized ;4* that certain stakes are sur- 
veyor’s stakes;*> that a given map is correct;*® 
that the field notes of a survey closed;*” what is the 
area of a given piece of land;*® what the shadings 
and marks on a plan indicate;*® whether a line run 


EVIDENCE 


(§§ 779-781 


by him and another made a true line between two 
sections;®° or whether the property described by 
field notes in a petition was embraced within the 
metes and bounds given in deeds examined by him.°* 
So also where the issue is whether the land in suit 
is a part of a certain lot, testimony of surveyors 
as to the true location of the lands and boundaries 
is admissible;5? and where a proper foundation is 
laid for the introduction of a surveyor’s field notes, 
another surveyor may interpret them.®* A surveyor 
may state that meanderings of a stream shown by a 
former survey would fit only one particular part of 
a stream,°* but testimony of a surveyor that his 
meanderings of a river corresponded with those of 
certain field notes is inadmissible where the two sets 
of meanderings are introduced in evidence, and 
leave no room for the expression of opinion as to 
their correspondence, unless some question arises as 
to the identity or comparative identity of calls, in 
which event the surveyor may testify.°> Testimony 


by a surveyor as to the result of a survey is not * 


inadmissible because he declines to say that it was 
absolutely correct; where he affirms that it was re- 
liable.®® 

[§ 781] 36. Tanning. A person familiar with 
the, business of tanning may state an inference as 
to the durability of leather tanned in a certain 


SW 726, AnnCas1915B 508; Batsch v. 
Cee Co., 143 Mo. A. 58, 122 SW 

[b] Comparative statement.—The 
witness may state whether or not 
a street car can be stopped in a 
much shorter space than a steam 
locomotive or a number of Cars. 
Northern Texas Tract. Co. v. Cald- 
pel 44. Tex. Civ.c A. 374, 99° SW 
869. 

{c] Insufficient qualification.—(1) 
One who has merely tried to see 
how soon he could stop empty cars 
at the barns is not qualified to say 
within what space a loaded car in 
regular traffic could be stopped. Mar- 
shall v. Kansas City R. Co., (Mo. 
A.) 205 SW 971. (2) A witness who 
has while traveling on electric cars 
of a company observed how quickly 
the cars could be stopped is not 
thereby rendered competent to tes- 
tify as to the distance in which a 
car of the company equipped like 
the other cars could be_ stopped. 
Gapital “Tract. Co.’ v. ‘Contner, °120 
Md. 78, 87 A 904. 

28. Wallace v. North Alabama 
Tract. Co., 145° Ala. 682, 40 -S 89; 
Washington, etc., R. Co. v. Warner, 
(Va.) 97 SH 799. 

29. Birmingham R., etc., Co. v. 
Saxon, 179 Ala. 136, 59 S 584. 

{a] A motorman (1) of seven or 
eight years’ experience may make 
such a statement. Birmingham, R., 
etc., Co. .v. Saxon, 179 Ala. 136, 59 S 
584. (2) But a motorman who had 
been running a car for two months 
is not qualified to testify that he 
did all he could to stop the car, in 
an action for the death of a person 
struck. Birmingham R., etc., Co. v. 
Saxon, 179 Ala. 136, 59 S 584. 


80. McGrew v. Chicago, etc., 
Con, 142 Ti), Ag t210; 

31. McGrew v. Chicago, etc., R. 
Co,N14 2: TNS AL 210. 

32. Nolan v. Newton St. R. Co., 
206 Mass. 384, 92 NE 505. 

33. McGrew v. Chicago, etc. R. 


Co., 142 Ill. A. 210; Nolan v. Newton 
ae R. Co., 206 Mass. 384, 92 NE 
505. 

{a] Method of approaching curve. 
—McGrew v. Chicago, etc., R. Co., 142 
Tll. A. 210. 

34. Mayer v. Detroit, etc., R. Co., 
152 Mich. 276, 116 NW 429; Fisher 
v. Waupaca Electric Light, etc., Co., 


141 Wis. 515, 124 NW 1005. 

[a] The witness may state: (1) 
That the most approved plan of con- 
struction requires a fender to pick up 
objects in front of the car. Fisher 
v. Waupaca Electric Light, etc., Co. 
141 Wis. 515, 124 NW 1005. (2) 
Whether equipment with sand boxes 
and sand or some sand appliance or 
device on a car is essential to the 
safety of the employees and pas- 
sengers. Mayer vy. Detroit, ete. R. 
Co., 152 Mich. 276, 116 NW 429. 

35. Grossetti v. Sweasey, 176 Cal. 
(93, 169° PCs. 

{a] Statement excluded.—On an 
issue as to whether a brake with 
which a street car was equipped was 
a safe and suitable one, a_ skilled 
witness should not be permitted to 
testify that such brake could not 
“uniformly” be relied on to stop the 
ear. Regan v. Brooklyn Heights R. 
Co., 115 App. Div. 705, 707, 101 NYS 
213 (‘Accidents are likely to occur to 
any machine, and an expert might 
testify, without committing perjury, 
that a safe and suitable appliance 
could not uniformly be relied upon, 
depending upon what he meant by 
the word ‘uniformly’’’). 

36. Glenn v. Metropolitan St. R. 
Co., 167 Mo. A. 109, 150 SW 1092; 
Fitts v. Cream’ City R. Co., 59 Wis. 
323, 18 NW 186. 

[a] Switch—Glenn v. Metropoli- 
tan. ‘St. 2Ro Cot 167" Mor eA. -109)-72'50 


{[b] Turntable.—Fitts v. Cream 
City R. Co., 59 Wis. 3238, 18 NW 186. 

387. Hill v. Jackson Light, etc., Co., 
110 Miss. 388, 70 S 401. 

38. Beers v. West Side R. Co., 
101 App. Div. 308, 91 NYS 957. 

39. Nolan v. Newton St. R. Co., 
206 Mass. 384, 92 NE 505. 

40. Laufer v. Bridgeport Tract. 
Cowe68,\Conny 42754 oly Ay 30 once laa 
533; Allen v. St. Louis Transit Co., 
183 Mo. 411, 81 SW 1142; Koenig v. 
Union Depot R. Co., 173 Mo. 698, 
73 SW 637; Carpenter v. Central 
Park, ete., R. Co., 4 Daly (N. Y.) 550, 
11 AbbPrNS 416. 

41. U. S.—Chicago, etc., R. Co. v. 
Chambers, 68 Fed. 148, 15 CCA 327. 

Ala.—Pennington v. Mixon, 74 S$ 
238; Shook v. Pate, 50 Ala, 91. 

Mo.—Mincke v. Skinner, 44 Mo. 92. 

Pa.—Jackson v. Lambert, 121 Pa. 
182, 15 A 502; Forbes v. Caruthers, 3 


Yeates 527. 
R. I.—Perry v. Sheldon, 30 R. I. 
26, 75 A 690. 
(Civ. A.) 


Tex.—Finberg v. Gilbert, 
124 SW 979. 
W. Va.—Winding Gulf Colliery Co. 
ree ee 72 W. Va. 449, 78 SE 

“A surveyor is an expert, and he 
may state the facts on which he 
bases his opinion, that a line run 
or surveyed by himself has been cor- 
rectly done. He may state that he 
‘found the corner stake’ of a public 
survey, and ‘the bearing points, and 
the marked trees along a line’ of 
such survey. These are facts, which 
are competent and relevant, when 
the fact to be proven is the accur- 
acy of a boundary line of adjacent 
tracts of lands.” Shook v. Pate, 
50 Ada. "91, "82: 89h oe 

[a] The witness need not be a 
county or government = surveyor. 
Mincke v. Skinner, 44 Mo. 92. 

[b] A blue print of a survey in- 
troduced with the testimony of the 
surveyor who made it is not objec- 
tionable as the conclusion of the wit- 
ness. Finberg v. Gilbert, (Tex. Civ. 
A.) 124 SW 979. 

42. Brantly v. Swift, 24 Ala. 390. 

43. Smith v. Bachus, 195 Ala. 8, 
70 S 261. 

44. Bramlett v. Flick, 23 Mont. 95, 
57. P Seo. 

45. McGann v. Hamilton, 58 Conn. 
COT9T AM Si7.6t 

46. Barrett v. Kelly, 131 Ala. 378, 
30 S 824. 


47. Matkins v. State, (Tex. Cr.) 62 
Sw 911. ; 
1347 NLC, 


48. Belding v. Archer, 
287, 42 SE 800. 
ee Attrill- vy, Platt~a0 Can. ssSiic: 

50. Smith v. Bachus, 195 Ala. 8, 
70 S 261. 

51. Camp v. League, Civ. 
A.) 92 SW 1062. 

52. Chappelle v. Roberts, 150 Ala. 
457, 43 S 489. 

53. Wightman v. Campbell, 217 
N. Y. 479, 112 NE 184, AnnCas1917E 
okey {aff 161 App. Div. 49, 146 NYS 

54. Camp v. League, (Tex. Civ. 
A.) 92 SW 1062. 


55. Goodson v. Fitzgerald, 40 Tex. 
Civ. A. 619, 90 SW 898. 
56. Aldrich Min. Co. v. Pearce, 192 


(Tex, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 781-785] 


way,’ or as to the cause of a certain injury to 


hides.58 


[§ 782] 37. Telegrams. It is 


cretion of the trial judge to allow a telegraph mes- 
senger to testify what would be a reasonable quick 


delivery of a telegram.°® 
[§ 783] 38. Transportation.®° 


shown to be suitably qualified ®t may state whether 
certain goods were properly packed ® and iced;® 
that a certain transaction amounted to a C. O. D. 
shipment ;°* what would be proper conduct of the 
carrier under given circumstances ;** whether cattle 
were in a suitable condition for shipment;** the 
number of cattle °7 or hogs ®* which could be placed 
in a car without overcrowding; the usual percent- 
age of loss in the shipping of cattle;®® what would 
be a normal shrinkage of hogs resulting from ship- 
ment;“° what was the cause of observed injuries to 
ive stock; the circumstances under which a given 
transportation could have taken place in safety ;72 
whether certain rates were reasonable;7* the time 


Ala. 195, 68 S 900. 

57. Neilsen v. Wood, 62 Ala. 175 
(owner of a tanyard, who had long 
been engaged in the tanning business 
but who was not a practical tanner). 

58. Bearss v. Copley, 10 N. Y. 93 
(witness who had abandoned trade of 
tanning after having been engaged 
therein for a long time). 


59. Kirby v. Western Union Tel. 
Gone iy tS Oa 40S DOM See Oe 122 
AmSR 580. 

60. See also supra §§ 778, 779. 

61. International, etc., R. Co. v. 
Mudd, (Tex. Civ. A.) 194 SW 960; 


International, ete., R. Co. v. Sharpe, 
(Tex. Civ. A.) 167 SW 814. 

[a] A mere statement of the wit- 
ness as to his qualification is insuf- 
ficient. Atchison, etc., R. Co. v. Sage, 
49° Kan, 524,31 P £40; Texas, ‘ete:, 


R. Co. v. Weakly, 2 Tex. A. Civ. Cas. 
§ 827. 
62. Shriver v. Sioux City, ete, R. 


Co., 24 Minn. 506, 
Worth, ete., R. Co. v. Harlan, 
Give An) "62 "SW 97h. 

63. Ft. Worth, etc., R. Co. v. Har- 
lan, (Tex. Civ. A.) 62 SW 971. 

64. Davidson v. State, (Tex. Cr.) 


Seeley Vopoiss auc. 
(Tex. 


73 SW 808; Tacoma y. Bonnell, 58 
Wash. 593, 109) P. 60. 
65. Louisville, etc., R. Co. v. Mc- 


Clintock, 151 Ky. 455, 152 SW 253, 
Lindsley v. Chicago, etc., R. Co., 36 
Minn. 539, 33 NW 7, 1 AmSR 692; 
Kansas City, etc. R. Co. v. James, 
(Tex. Civ. A.) 190 SW 1136. 

[a]. The statement may relate to 
eare of stock suffering from_ heat. 
Lindsley v. Chicago, etc., R. Co., 36 
Minn. 539, 33 NW 7, 1 AmSR 692. 


66. Southern Pac. Co. v. Arnett, 
111, Fed. 849, 50 CCA 17; Chicago, 
éte., R. Co, _v. Carroll, 36 Tex. Civ. 


A. 359, 81 SW 1020. 

67. Colsch v. Chicago, etc., R. Co., 
171 Iowa 78, 153 NW_ 327. 

6S... Wabash) éte, R. Co; vy. Pratt, 
1 Hyg 1 BE ies bird 

69. True v. St. Louis, ete., R. Co., 
(Tex. Civ. A.) 143 SW 298. 

70. Southern Kansas R. Co. v. 
Hughey, (Tex. Civ. A.) 182 SW 361. 

71. Southern Pac. Co. v. Arnett, 
111 Fed. 849, 50 CCA 17; Schaeffer 
vy. Philadelphia, etc., R. Co., 168 Pa. 
209, 31 A 1088, 47 AmSR 884; Kansas 
City, etc., R. Co. v. Weatherby, (Tex. 
Civ. A.) 203 SW 793; Southern Kan- 
sas R. Co. v. Hughey, (Tex. Civ. A.) 
182 SW 361; Chicago, etc., R. Co. v. 
Carroll, 36 Tex. Civ. A. 359, 81 SW 
1020. 

[a] Mules.—Schaeffer v. Philadel- 
phia,. etc., R. Co., 168 Pa. 209, 31 A 
1088, 47 AmSR 884. 

[b] Delay _ causing shrinkage.— 
Texas, etc., 1L@o.,w Mantin,))(Tex: 
Civ. A.) 175 SW 707. 

72. Louisville, ete. R. Co. Vv. 
Landers, 135 Ala. 504, 33 S 482; Chi- 
cago, ¢tec., R-, Co, v..Carroll, 36 Tex. 


EVIDENCE 


within the dis- 


nesses;’° and a 


One who is 
tion of law and 


[§ 784] 39. 


[§ 785] 


and experienced 


Civ. A. 359, 81 SW 1020. 

[a] The statement may relate to: 
(1) Partitions for cattle. Louis- 
ville,;- ete., -R. Co.~ v.. Landers, 135 
Ala. 504, 33 S 482. (2) The custom 
of bedding cars. Missouri, etc. R. 
ce Vi VON S Chex Oly. cA) a7 Ts 

73. Covington v. St. Francis Coun- 
ty, 77 Ark. 258, 91 SW 186. 

74, Dickinson v. Seay, (Okl.) 175 
P. 216; Chicago, etc., R. Co. v. Hens- 
ley, (Tex. Civ. A.) 196 SW 974; In- 
ternational, ete. R. Co. v. Mudd, 
(Tex Civ. As rl 94 SV 96 0a Texas: 
ete, sh. Co. Vv.) Walker, 4380 Tex: (Civ: 
Ay 278).95 SW. 743% Texas, ete; RR. 
Co. v. Farrington, 40 Tex. Civ. A. 
205, 88 SW 889. 

[a] Live stock. — International, 
ete. wk. (Co. va Mudd) \(@ex. “Civ. AC) 
194 SW 960. 

75. Chicago, etc., RR. Co. v.’ Kapp, 
See. mil ve Ace 2050 Son ISVWVitE Zoos 
Chicago, etc., R. Co. v. Carroll, 36 
Tex. Civ..A. 359, 81 SW - 1020. 

76. Schwinger v. Raymond, 105 
N.Y: 648, T2°NE 952: 
Tia tet eVVORthy pete. eatin COL Vie 
Gatewood, (Tex. Civ. A.) 185 SW 
932. 


78. Bartholomew v. Walsh, 191 
Mich. 252, 157 NW 575. 

79. U. S.—Chicago, etc., R. Co. v. 
Chio City Lumber Co., 214 Fed. 751, 
131 CCA 57; Bentley v. Young, 210 
Fed. 202 [aff 223 Fed. 536, 139 CCA 
126]. 


Ala.—Koosa v. Warten, 158 Ala. 
496, 48 S 544. 
Ga.—Southern Cotton Oil Co. v. 


Overby, 136 Ga. 69, 70 SE 664; Al- 
lison v. Wall, 121° Ga. 822," 49° SE 
831; Morrow Transfer Co. v. Robin- 
son, 8 Ga. A. 409, 69 SE 317. 

Ida.—American Bonding Co. v. 
State Univ., 11 Ida. 163, 81 P 604. 

Ill.—Grant v. Cudney, 173 Ill. A. 
61; World’s Columbian Exposition v. 
Pasteur-Chamberland Filter Co., 82 
SEAN SOS 

Ind.—Federal Union Surety Co. v., 
Indiana Lumber, ete., Co., 176 Ind. 
328, 95 NE 1104. 

Iowa.—Pingery v. Cherokee, etc., R. 
Co., 78 Iowa 4388, 48 NW 285. 
Md.—Mullan v. Belbin, 130 Md. 313, 
100 A 384. 

Mass.—Ross _v. Schrieves, 199 
Mass. 401, 85 NE 468; Phillips v. 
Marblehead, 148 Mass. 326, 19 NE 
547; Warren v. Spencer Water Co., 
143 Mass. 155, 9 NE 527; Lawton v. 


Chase, 108 Mass. 238. 
Mich.—Stone v. Covell, 29 Mich. 
359. 


Mo.—Sharp v. Niagara F. Ins. Co., 
164 Mo. A. 475, 147 SW 154. y 

N. Y.—Cortland Howe Ventilating 
Stove Co. v. Howe, 92 Hun 113, 36 
NYS 701; Ives v. Quinn,.7 Misc. 155, 
277NYS 251; Scheck v. Barrett, 162 
NYS 417 ; 


Typewriting. 
operator has been permitted to state an inference 
that two pages of the minute book of a corporation 
were written by different typewriter operators using 
different machines.78 

40. Value—a. 
of value may be given by specially skilled and ex- 
perienced witnesses when such testimony will aid 
the jury,’® but where the property is of such a 
common and ordinary nature that its value may be 
assumed to be known to the jury or may be readily 
estimated by them the opinion of a specially skilled 
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ordinarily consumed in a certain character of ship- 
ment;** or whether certain delay was reasonable.’ 
But obvious inferences, such as what constitutes a 
proper covering, cannot be stated by skilled wit- 


statement as to what would be a 


reasonable time for transportation of a shipment 
has been rejected as an opinion on a mixed ques- 


fach«4 
A skilled typewriter 


In General. Estimates 


witness is unnecessary and is re- 


N. D.—Hawkins v. Sinclair, 24 N. 
D. 628, 140 NW 246; Seckerson v. 
Sinclair, 24 N. D. 625, 140 NW 239. 


Okl.—Scott v. Vulean Iron Works 


Comet Oki rooge Loo Pats: 

S. D.—Berry v. Chicago, ete, R.., 
Co., 24 S. D..611, 124 NW 859. 

Tex.—Callen y. Collins, (Civ. A.) 
154 SW 673; St. Louis, etc., R. Co. v. 
Ewing, (Civ. A.) 126 SW 625; Ft. 
Worth ercy Vive Cor ve Arthur o(Civ: 
A.) 124 SW 213. 

Vt.—Lee v. Follensby, 86 Vt. 401, 


Shr A O15, 
Wis.—Jeffery v. Osborne, 145 Wis. 
351, 129 NW 931; Allen v. Chicago, 


aren R. Co.) £45 "Wis. 263, °129 =NW 
af ; 
Wyo.—Park County v. Big Horn 


County, 25 Wyo. 172, 166 P 674. 

“Testimony as to value necessarily 
involves an opinion, and is not ob- 
jectionable for that reason, if the 
witness is shown to be an expert, or 
states a sufficient basis for testi- 
fying on the subject.’’ Southern Cot- 
ton Oil Co. v. Overby, 136 Ga. 69, 72, 
70 SE 664. 

“A moment’s reflection is suffi- 
cient to show that, in some cases, 
to form a correct judgment as to 
value would require a knowledge of 
some branch of science, or of some 
particular art or trade; while in 
others no such knowledge would be 
necessary. For instance the value of 
precious stones, could only be ac- 
curately judged of by a lapidary; of 
drugs and medicines by a druggist 
&c.; while to assess the value of a 
horse, a cow, or an article of house- 
hold furniture, would require no such 
peculiar knowledge.”’ De Witt. v. 
Barly, 17 N. Y. 340, 342. 

“Whenever the value of any pe- 
culiar kind of property, which may 
not be presumed to be within the 
actual knowledge of all jurors, is in 
issue, the testimony of witnesses ac- 
quainted with the value of similar 
property is admissibl2, although they 
have never seen the very article in 
question. ... A witness, having the 
requisite knowledge and experience, 
may always be examined by hypo- 
thetical questions, even if he has 
not seen the particular subject to 
which the trial relates, and has not 
heard all the other evidence given in 
the case.” Miller v. Smith, 112 Mass. 
470, 475 [quot Ross v. Schrieves, 199 
Mass. 401, 402, 85 NE 468]. 

[a] Reason for rule.—‘So far as 
reasonable value is concerned, opin- 
ion evidence is the only form of 
proof which can be made. At last, 
value is a matter of opinion. So 
many factors enter into its deter- 
mination that it would be impossible 
for any witness to state them all to 
the jury, or, if he could, it would be 
impossible for them from such evi- 
dence alone to make the calculation. 
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jected.®° 


error.®? 


matters which he possesses.*® 


Even as to staple articles the sell- 
ing price varies from day to day. - It 
is affected by the activity or depres- 
sion of business, the existence or 
want of competition and the infinite 
and complex causes operating under 
the law of supply and demand. For 
these reasons, and because no one 
can tell exactly why anything will 
sell for a given amount, opinion evi- 
dence is admissible. In the nature 
of things it is the only class of evi- 


dence that can be given.” Allison v. 
Wall, 11:21) Ga. °822, 827, 49) SE 931. 
[b] “All authorities seem to agree 


that witnesses having the necessary 
qualifications may give their opin- 
‘ions as to the value of property.” 
Geohegan v. Union F!. R. Co., 266 Ill. 
482, 489, 107 NE 786, AnnCas1916B 
762. 

[c] The witness may state the 
value of: (1) A city’s right to con- 
nect its drain with defendant’s pri- 
vate drain. Baltimore City v. Park 
Land Corp., 126 Md. 358, 95 A 33. (2) 
A dairy. Stone v. Pentecost, 206 
Mass. 505, 92 NE 1021. (3) The use 
of a particular article. The Con- 
queror, 166 U. S. 110, 17 SCt 510, 41 
L. ed. 987 (pleasure yacht); Scott v. 
Vulean Iron Works Co., 31 Okl. 334, 
122 P 186 (steam shovel). (4) The 
stumpage value of lumber may be 
stated. Lee v. Follensby, 86 Vt. 401, 
85 A 915. (5) County officers may 
give their opinion as to the value of 
uncollected taxes for purpose of aid- 
ing in determining the apportionment 
of indebtedness between an old and 
a new county, where they state the 
years for which the taxes are due, 
the class of property on which they 
were levied, and the efforts made to 
collect them. Park County v. Big 
Horn, County, 25 Wyo. 172, 166. P 
674. 

[d] Insurance agency.—What the 
value of an insurance agency 
business would have been if the re- 
newal premiums had been as repre- 
sented may be stated. Graves Vv. 
Kennedy, 119 Mich. 621, 78 NW 667. 

{e] Upon values involved in a 
highly specialized art, with respect 
to which a layman can have no 
knowledge at all, the court and jury 
must be dependent upon expert evi- 
dence; and when there is no such 
evidence to support an allegation de- 
pending upon such a question, there 
is nothing to justify submitting the 
issue to the jury. Ewing v. Goode, 
78 Fed. 442. 

[f] Hypothetical basis disap- 
proved.—“Witnesses may give opin- 
ions as to the value of property, and 
the weight to be given such opinions 
is to be determined by the jury from 
the knowledge and experience of the 
witnesses and their capacity to form 
a’ judgment, but such opinions are in 
no proper sense expert testimony, to 
be based upon hypothetical states of 
fact. ... The judgment of the wit- 
ness may be formed, in part at least, 
from sales of other property with 
which he is acquainted, and where 
he knows its advantages and disad- 
vantages, the character of improve- 
ments, and other things affecting the 
value; but it is not proper to give a 
witness a list of sales and ask him to 


The determination whether the opinion or 
judgment of such a witness is calculated to aid the 
jury is within the discretion of the court,’ which 
will not be reversed except in case of manifest 
The knowledge of the witness must be 
actual,®* although he cannot testify to instances 
of sales,84 and must be commensurate with the esti- 
mate or judgment which he proposes to state;*® and 
the value of his opinion depends upon his intelli- 
gence and the knowledge and experience in such 
Where special skill 
or knowledge or exceptional faculties are required, 
the witness must be shown to possess them,®? but it 


EVIDENCE 


is not required 


ment.®® 


expert.°? 


value.?? 


form a judgment based on the hy- 
pothesis that the list represents 
sales.’’ Chicago, ete., R. Co. v. Heid- 
enreich, 254 Ill. 231, 239, 98 NE 567, 
AnnCasi1913C 266. 

80. Chicago, etc., R. Co. v. Heid- 
enreich, 254 Ill. 231, 98 NE 567, Ann 
Casi9138C 266; Robertson v. Stark, 15 
N. H. 109; Whipple v. Walpole, 10 
N. H. 130; Peterborough v. Jaffrev, 
6 N. H. 462; Rochester v. Chester, 
3 N. H. 249; Reed v. McConnell, 101 
N. Y. 270, 4 NE 718; Kirkman _ v. 
Kirkman, 26 App. Div. 395, 49 NYS 
683; Perrine v. Hotchkiss, 58 Barb. 
(N.Y), Tis Harris we Reet, 10, barb. 
(N. Y.) 489; Kauffman v. Babcock, 
(Tex.) 2 SW 878. 

81. Mathis v. State, 15 Ala. A. 245, 
73 S 122; 
Mass. 126. 

82. Nelson Theatre Co. v. Nelson, 
216 Mass. 30, 102 NE 926; Phillips 
v. Marblehead, 148 Mass. 326, 19 NE 
547; Warren v. Spencer Water Co., 
143 Mass. 155, 9 NE 527. 

83. Cal.—Converse v. 
£66, Cal dp As4eP 9 1. 

Md.—West Maryland R. Co. v. 
Jacques, 129 Md. 400, 99 A 549: Gier- 
ing v. Sauer, 120 Md. 295, 87 A 774. 


Lawrence y. Boston, 119 


Ferguson, 


‘ Plows achaes v. Fries, 77 Mo. A. 
46. 
N. Y.—Rowan v. Sussdorff, 147 
App. Div. 6738, 132 NYS 550. 
Or.—Oregon Pottery Co. v. Kern, 


30 Or. (328, 47.P 917. 
Pa.—Michael v. Crescent Pipe Line 
Co., 159 Pa. 99, 28 A 204; Gorgas v. 


Philadelphia, etc:,. Ra “Co. G44 sPa. 
Dee 22. Aca T LS. 

84. Mantz v. Maguire, 52 Mo. A. 
136. 

85. Babcock v. Raymond, 2 Hilt. 


(N. Y.) 61; Bachert v. Lehigh Coal, 
ete., Co., 208. Pa. 362,.57 A 76b. 

[a] An author is a competent wit- 
ness as to the value of a literary 
production. Babcock y. Raymond, 2 
Hilt... GN. Y.)i. 61. 

86. Geohegan v. Union El. R. Co., 
266 Ill. 482, 107 NE 786, AnnCas 
1916B 762. 

87. Ill—Geohegan v. Union El. R. 
Co., 266 Ill. 482, 107 NE 786, AnnCas 
1916B 762. 


Nebr.—Missouri Pac. R. Co. v. 
Coon, 15 Nebr. 232, 18 NW 62. 

N. Y.—Werthheimer v. Rosenbaum, 
146 NYS 177. 

Pa.—Pollock vy. Talcott, 30 Pa. 
Super. 622. 

R. I.—Buffum v. New York, etc., 


Rin Gone Reowleeaa be 
Tex.—Carroll v. Mitchell-Park Mfg. 
Co., 60 Tex. Civ. A. 2638, 128 SW 446. 
W. Va.—Buckhannon, ete, R. Co. 
Ve Great. Scott;.Coal,” “ete. 2 Cong 5 
W. Va. 423, 83 SH 1081. 

[a] Reason for rule——‘“A person 
cannot be a competent judge of works 
of art, such as_ statues, pictures, 
coins and engravings; or of articles 
of trade, as horses, wines, plate, &c., 
without practical observation and ex- 
perience. In such cases a certain 
training of the sight is necessary, 
analogous to the training of the 
hands and limbs in a mechanical em- 
ployment or trade requiring bodily 
dexterity ’’ Lewis Authority in Mat- 
ters of Opinion, c 3 § 7. 

{b] Affirmative proof required,— 


should be of a technical nature. 1 
the knowledge is adequate quoad the property 1n- 
volved in the inquiry.** An expert witness testify- 
ing as to value may give the reasons for his judg- 
The testimony of other witnesses may fur- 
nish a basis upon which a person of special skill 
and experience may estimate value,®° but it is other- 
wise in the case of one who does not testify as an 
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that the training of the witness 
It is sufficient that 


Reasonable value may be stated by the witness 
where the property in question has no market 


Such witnesses “should affirmatively 
appear to have actual personal knowl- 
edge of the facts affecting the sub- 


ject-matter of the inquiry.” Michael 
v. Crescent Pipe Line Co., 159 Pa. 
99, 104, 28 A 204. To same effect 
Buckhannon, ete, R. Co. v. Great 
Scott “Coal,~ete., Co., 75. W.Va. 423; 
83 SE 1031. 

{c] “Zt will not be presumed thec 


a witness is competent to give an 
opinion, but it must be shown that 
he kas some peculiar means of form- 
ing an intelligent, correct judgment 
as to the value of the property in 
question or the effect upon it by a 
particular improvement, heyond what 
is possessed by men generally.’ Geo- 
hegan v. Union El. R. Co., 266 Ill. 
482, 107 NE 786, AnnCasi916B 762. 
ss. Ark.—Chunn v. London, etc., 
i Ins,’ Co., £24 Ark. 327,. 187, “SW 

‘. 

Ind.—Terre Haute, etc., R. Co. v. 
Jarvis, 9 Ind. A. 438, 36 NE 1774. 

Iowa.—Dodge v. Grain Shippers’ 
Mut. F. Ins. Assoc., 176 Iowa 316, 
157 NW 955; Colby v. W. W. Kim- 
ball Co., 99 lowa 321, 68 NW 786. 

Md.—Mullan v. Belbin, 130 Md. 313, 
100 A 384. 

Mass.—Whitney y. Thacher, 117 
ee. 523; Miller v. Smith, 112 Mass. 

Mich.—Continental Ins. Co. v. Hor- 
ton, 28 Mich. 173. 

N. Y.—Bedell v. Long Island R. 
Co., 44 N. Y. 367, 4 AmR 688; Whit- 
beck v. New. York, etc. R...Co., 36 
Barb. 644; Nellis v. McCarn, 35 Barb. 
115; Ives v. Quinn, 7 Mise. 155, 27 
NYS 251. 

Okl.—St. Louis, éte., R. Co. v. Bil- 
by, 35 Okl. 589, 130 P 1089. 

Pa.—Duffy v. York Haven Water, 
ete: Co., 2420 Pa. IAG S83 An Sb. 

Vt.—Lee_ v. Follensby, 86 Vt. 401, 
8b— Ad a 

“Tt is not necessary, in order to 
qualify one to give an opinion as 
to values, that his information should 
be of such a direct character as 
would make it competent in itself 
as primary evidence. It is the ex- 
perience which he acquires in the 
ordinary conduct of affairs, and from 
means of information such as are 
usually relied on by men. engaged in 
business, for the conduct of that 
business, that qualifies him to testi- 
Ly” oe, v. Thacher, 117 Mass. 

“Ordinarily, it is not required that 
a witness shall be an expert to en- 
title his opinion to go to the jury 
upon the question of the value of 
property. If it be made te appear 
that he is acquainted with the value 
of the property in the vicinity, his 
opinion is competent.” Terre Haute, 


ete Re COALY. © Jalavic, on Omni aeene 
438, 36 NE 774, 775. 
89. Reclamation Dist. No. 730 v. 


Inglin, 31 Cal. A. 495, 160 P 1098; 
Cram y. Chicago, 94 Ill. A. 199; Pe- 
den Iron, ete.,:Co. v. Jenkins, (Tex 
Civ. A.) 203 SW 180. 

90. Walker v. Bernstein, 43 Ill. A. 
568; Houston, etce., R. Co. v. Lewis, 
(Tex. Civ. A.) 185 SW 593. 

91. Hook v. Stovall, 30 Ga. 418. 

92. Allen y. Chicago, ete, R. Co., 
145 Wis. 263, 129 NW 1094. 


For later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number. 
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Easement. Where a witness is shown to be quali- 
fied to value an easement in a city street, it is not 
necessary that he be qualified to value the easement 
as real estate, since the value of the easement does 
not depend upon whether it is classed as real or. 


personal property.®? 


The value of franchises cannot be estimated by 
witnesses where the business has been in oper- 
ation for a long time and the value of the fran- 
chises could be ascertained under the net earnings 


rule.% 


Guess or conjecture rejected. While absolute cer- 
tainty 1s not required, the statement of the witness 
cannot be received where it amounts to nothing 


93. Baltimore City Cons. Gas Co. 
v. Baltimore, 105 Md. 43, 65 A 628, 
121 AmSR 553. 

94. Peo. v. State Bd. Tax Comrs., 
159 App. Div. 136, 144 NYS 74 [aff 
212 N. Y. 606 mem, 607 mem, 106 NE 
1040 mem]. 

95. U. S.—Houston, ete., R. Co. v. 
Stern, 74 Fed. 636, 20 CCA 568. 

Ala.—Winter v. Montgomery, 79 
Ala. 481. 

Cal_— Hastings v. The Uncle Sam, 
10 Cal, 341. 

Ind.—Union R. Transfer, 
v. Moore, 80 Ind. 458. 

Kan.—Stephens vy. Gardner Cream- 
ery Co., 9 Kan. A. 883, 57 P 1058. 

N. Y.—Reed v. McConnell, 101 N. Y. 
270, 4 NE 718; Comesky v. Postal 
Tel. Cable Co., 41 App. Div. 245, 58 
NYS 467; Schule v. Cunningham, 14 
Daly 404. 

N. D.—Anderson vy. Grand Forks 
First Nat. Bank, ING) Di'497, 12 
Nw 916 [aff 172 U. S. 5738, 19 SCt 
234, 48 L. ed. 558]. 

Tex.—Hernsheim vy. Babcock, 2 SW 


etc., Co. 


880. 

Wash.—Sanders v. Pinney, 103 
Wash, 162, 174 P 471. 

96. U. S.—The Conqueror, 166 


Weise tlo. Vis CreolO. 41 by. "ed. 035.0. 

Cal.—Beveridge v. Lewis, 137 Cal. 
619, 67 P 1040, 70 P 1083, 92 AmSR 
188, 59 LRA 581. 

Iowa.—Tracy v. Mt. Pleasant, 148 
NW 637; Hoyt v. Chicago, etc, R. 
Co., 117 Iowa 296, 90 NW 724. 

Mo.—St. Louis, ete., R. Co. v. Fow- 
ler, 142 Mo. 670, 44 SW 771. 

N. Y.—In re Ellis, 176 App. Div. 

425, 163 NYS 27. 

- “N. Di— Shuman vy. ‘Ruud, 35 N. D. 
384, 160 NW 507. ; 

Tex.—Souther v. Hunt, (Civ. A.) 
141 SW _ 359. 

97. U. S.—Sturtevant Co. v. Cham- 
pion Fibre Co., 232 Fed. 1, 146 CCA 


193. 

Ala.—Lewis v. State, 165 Ala. 83, 
51 S 308. 

Ark.—Bush v. Altschul, 128 Ark. 


Ins. Cor, 
223. 

Mass.—Lawton y. Chase, 108 Mass. 
238; Cornell v. Dean, 105 Mass. 435, 
Brady v. Brady, 8 Allen 101; Beecher 
vy. Denniston, 13 Gray 354; Fitchburg 
R. Co. v. Freeman, 12 Gray 401. 

Mich.—Ward v. Carey, 200 Mich. 
217, 166 NW 952. ' 

Mo.—Rosenblatt Vv. Winstanley, 
(A.) 186 SW 542; Consumers’ Glue 
Co. v. Samuel Bingham’s Son Mfg. 
Co., 193 Mo. A. 90, 181 SW 106. 

N. Y.—Scheck v. Barrett, 162 NYS 
417; New York Polyclinic Medical 
School v. Mason-Seaman Transp. Co., 
155 NYS 200. 

Tex.—Galveston, etc., R. Co. v. 
Gibbons, (Civ. A.) 202 SW 352; Hous- 
ton, etce., R. Co. v. Brackin, (Civ. A.) 
191 SW 804. j 

Wash.—Sanders v. Pinney, 103 
Wash. 162, 174 P 471; Glass v. Butt- 
ner, 39 Wash. 296, 81 P 699. 

98. Iowa.—State v. McKeavitt, 106 
Iowa 748,°77 NW 325. 

Nebr.—Anderson v. Chicago, 
R. Co., 84 Nebr. 311, 120 
133 AmSR 626. 


etc., 
1114, 


EVIDENCE 


N. Y.—Brill v. Flagler, 23 Wend. 


354, 
Okl1.—St. Louis, ete, R. Co. v. 


Young, 30 Okl 588, 120 P 999. 
S. C.—Davis v. Blue Ridge R. Cos 
81 S. C. 466, 62 SE 856. 


Tex.—Kansas City, \etc., R. Co. v. 
West, (Civ. A.) 149 SW 206. 

Wash.—Rothrock v. Hunter, 66 
Wash, 543, 119 P 1114. 

[a] Reason for rule.—These wit- 
nesses ‘fare supposed to be better ac- 
quainted with the general market 
value of such animals, than the gen- 
erality of mankind.” Brill v. Flagler, 
23 Wend. (N. Y.) 354, 356. 

99. Ala.—Louisville, ete., R. Co. v. 
Landers, 135 Ala. 504, 33 S 482; Ala- 
bama, ete., R. Co. v. Moody, 92 Aia. 
279, 9 S 238; Western R. Co. v. Laza- 
rus, 88 Ala. 453, 6 S 877. 

Iowa. — Westphalen vy. Atlantic 
Northern, etc., R. Co., 152 Iowa 232, 
132 NW 57. 

Kan.—Chandler v. Parker, 65 Kan. 
860, 70 P 368; Missouri Pac, R. Co. v. 
Shumaker, 46 Kan. 769, 27 P 126. 

Mich.—Denton y. Smith, 61 Mich. 
431, 28 NW 160; Gilbert v. Kennedy, 
22 Mich. 117. 

Mo.—Laddonia Farmers’ Bank v. 
St) Louis, Jete Ri Cow 119 Mo. 7A. 59 
95 SW 286; Harris v. Quincy, etc., 
R. Co., 115 Mo. A, 527, 91 SW 1010; 
Fry v. Hstes, 52 Mo. A. 1. 

Mont.—HEmerson v. Bigler, 21 Mont. 
200, 53° P 621. 

N. Y.—Smith v. Wilcox, 4 Hun 411; 
Clapper v. Rave, 121 NYS 317. 

Okl.—St "Louis, ete) Re Cory. Bil- 
by), 85 Okl. 75890-1380) P O89) 0% 

S. D.—Johnson v. Gilmore, 6 S.°D. 
276, 60 NW 1076. 

Tex.—St. Louis, ete., R. Co. v. Bo- 
shear, (Civ. A.) 108 SW 1032 [aff 102 
Mex. 76,2113) -Sw /61> Texas? etc. dR: 
Co. v. Sherrod, 99 Tex. 382, 89 SW 
956; Chicago, etc., R. Co. v. Swag- 
gerty, (Civ. A) 163 SW 317; Gulf, 
CLG. me Cot ve deus,” (Civec Al) 157 
SW 173; Galveston, etc., R. Co. v. 
Jones,) (Gly. ‘AL)yo'2238° SW 7373) St. 
Louis, etc., R.-Co. v. Rogers, 49 Tex. 
Civ. A. 304, 108 SW 1027; Texarkana, 
eta., R. Co. v. Bell, (Civ. A.) 101 SW 
1167; St. Louis, etc., R. Co. v. Gunter, 
44 Tex. Civ. A. 480, 99 SW 152; St. 
Louis, etc., R. Co. v. Dodson, (Civ. 
A.) 97 SW 523. 

Wis.—Plunkett v. Minneapolis, etc., 
R. Co., 79 Wis. 222, 48 NW 519. 

[a] A farmer would ordinarily be 
competent. Cathcart y. Rogers, 115 
Iowa 30, 87 NW 738; Choctaw, etc., 
R. Co. v. Deperade, 12 Okl. 367, 71 
P 629. 

{[b] A butcher, who was in the 
business of buying sheep, cattle, and 
hogs, and a stock buyer who bought 
sheep in a speculative way and knew 
their value have been held competent 
witnesses to testify as to the value 
of a ram for breeding purposes. State 
vy. McKeavitt, 106 Iowa 748, 77 NW 
325. 

1. Ark.—St. Louis, ete, R: Co. v. 
Philpot, 72 Ark. 23, 77 SW 901. 


Jowa.—Anson y. Dwight, 18 lowa 
241. 
. Mich—<Bowers v. Horen, 93 Mich. 
420, 53 NW 5385, 32 AmSR 513, 17 
LRA 773. 

Miss.—American Express Co. v. 
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more than a mere guess or conjecture.®® 

The weight to be accorded the judgment of ex- 
perts as to value is for the jury, who should not 
blindly follow the statement of the witness re- 
gardless of their own judgment.*® 

[§ 786] b. Personal 
miliarity with a certain character of personalty 
does not imply knowledge of its value, or even 
that the average juror may be able to form 
an accurate estimate thereof. 
nesses possessing special skill or experience are 
permitted to state their estimates of the value 
of various kinds of personal property ®" as, for ex- 
ample, animals,°* such as cattle,®® dogs,! horses,? 


Property. General fa- 


Consequently wit- 


Bradford, 82 Miss. 130, 33 S 843. 
Mo.—Cantling v. Hannibal, etc., R. 
Co., 54 Mo. 385, 14 AmR 476. 
N. Y.—Brill v. Flagler, 23 Wend. 


[a] Trained bloodhound. — St. 
Louis, etc., R. Co. v. Philpot, 72 Ark. 
23, 77 SW 901. 

[b] FParmers knowing the useful- 
ness of shepherd dogs in guarding 
stock have been allowed to give their 
opinions as to the value of such a 
dog. Bowers vy. Horen, 93 Mich. 429, 
ean ve 535, 32 AmSR 513, 17 LRA 

13. 

{c] Marketable character must be 
shown.—‘‘Dogs, in general, as is well 
known, have no fixed or general mar- 
ket value. If there is any particu- 
lar breed or class of dogs which is 
generally or usually sold in market 
and have established some fixed or 
general market value, I do not see 
why opinions of witnesses are not 
as competent to fix the value of such 
breed or class as that of any other 
marketable property. Opinions as to 
the value of property, to be compe- 
tent, must relate to some standard 
or marketable value. Opinions as to 
value founded upon the mere taste 
or fancy of the owner or the witness 
are not competent. And for this rea- 
son, opinions in regard to the value 
of dogs which have no standard or 
marketable value are necessarily fan- 
ciful, depending upon the fancy or 
predilection of the witness, and are 
not competent. In order to render 
opinions as to the value of a dog 
competent, it should first be shown 
that the dog in question is a market- 
able animal, either belonging to some 
peculiar breed, or possessing some 
peculiar qualities which make him an 
animal usually vendible, at some 
proximately regular price.’ Brown 
Ver ttODUreer, sb) woarbae(Nen ised De 

{d] On the other hand it has been 
held that the jurors were competent 
judges of the value of a dog and that 
opinion evidence pertaining thereto 
was not admissible. Dunlap v. Sny- 


der e1%" Barbe AN. YY.) 561. 
2. Ala.—Montgomery St. R. Co. v. 
Hastings, 138 Ala. 432, 35 S 412; 


Hast Tennessee, etc., R. Co. v. Wat- 
SOn, S90 MAAS 41907" -Swigiise 

Colo.—Rimmer v. Wilson, 42 Colo. 
180, 983 P 1110; Burlington, etce., R. 
Co. vy. Campbell, 14 Colo. A. 141, 59 
P 424. 

Tll.— Cleveland, etce., R. Co. v. Pat- 
ton, 203 Ill. 376, 67 NE 804; Chi- 
cago, etc., R. Co. v. Calumet Stock 
Farm, 194 Ill. 9, 61 NE 1095, 88 Am 
SR 68; Chicago, etc., R. Co. v. Ken- 
dall, 49 Ill. A. 398. 

Ind.—Toledo, ete., R. Co. v. Smith, 
25 Ind. 288. 

Iowa.—Leek v. Chesley, 98 Iowa 
593, 67 NW 580; Humphrey v. Young, 
92 Iowa 126, 60 NW 213; Gere v. 
Council Bluffs Ins. Co., 67 Iowa 272, 
23 NW 1387, 25 NW 159. 

Kan.—Kennett vy. Fickel, 41 Kan. 
211, 21 P 93; Reed v. New, 35 Kan. 
Tot; te 139s “Atenison, ete; KR: Cor 
v. Bartlett, 2 Kan. A. 167, 43 P 284. 

Ky.—Southern R. Co. v. Graddy, 
109 SW 881, 33 KyL 183; Louisville, 
Ctce Oor veer razee, (17 SW. 440. 

Mich.—Mason v. Partrick, 100 Mich. 
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mules,* race horses;* rams,® stallions,* and swine;’ 
cloth and other materials;° 
stock,’ or municipal7+ or railroad}? bonds; farm 
such as 


bottles ;° 


implements;'* farm produets,’* 
577, 59 NW 239; Browne v. Moore, 
32 Mich. 254. 


Mont.—Holland v. Huston, 200 Mont. 
84, 49 P 390. 

Or.—Chaperon vy. Portland, Elec- 
tric Co.,,41 Or.c39,, 67 P 228. 

Ss. C—Millam v. Southern R. Co., 
58 S. i 247, 36 SH 571, 

S. D.—Hall v. Biddle, 26 S. D. 178, 
128 NW 121. 

TNex.—Galveston, iéte; JR. Co. v. 
Gibbons, (Civ. A.) 202 ‘SW 352; Gulf, 
ete., R. Co. v. Cunningham, 51 Tex. 
Civ. A. 368, 113 SW 767; Ft. Worth, 
ete., R. Co. vy. Hickox, (Civ. A.) 103 
SW 202; Pecos, etc., R. Co. v. Hughes, 
44 Tex. Civ. A. 135, 98 SW 410. 3 

Wis.—Palmer v. Goldberg, 128 Wis. 
103, 107 NW 478; Vagts v. Utman, 
125 Wis. 265, 104 NW 88. 


Rav 3A: teamster is competent. Hol- 
land v. Huston, 20 Mont. 84, 49 P 
390. 

[b] Pacing horse-—“He did not 


have a very clear idea of the market 
value of such horses. But he was a 
farmer, had been accustomed to rais- 
ing, handling, buying and selling 
horses, and knew something of the 
value of such horses in northwestern 
Iowa. We are of the opinion that, 
although the highest degree of com- 
petency was not shown, his knowl- 
edge was sufficient to authorize the 
admission of his testimony. The 
value of horses of the class of that 
in question is not as fixed and ca- 
pable of being determined with accu- 
racy as the value of other and cheap- 
er horses, suitable only for ordinary 
purposes, nor is it so likely to de- 
pend on loca] demand.” Leek vy. Ches- 
ley, 98 Iowa 593, 595, 67 NW 580. 

3. Mandel v. Bloomington, etc., R., 
Clin SS SLE As 221 je alent aM. 
Kimbark, 51 Iowa i3, 50 NW 577; 
Gulf, etc., R Co. v. Gillespie, 54 Tex. 
Civ. A. 593, 118 SW 628. 

4.. Chicago, etc., R. Co. vy. Calumet 
Stock Farm, 96 Ill. A. 337; Miller v. 
Smith, 112 Mass. 470; Gulf, etc., R. 
Co. v:. Peacock, 60 Tex. Civ. A. 250, 
128 SW 463. 

[a] What the witness would pay 
may be stated. Gulf, ete., R. Co. v. 
Peacock, 60 Tex. Civ. A. 250, 128 SW 
463. 

5. State v. McKeavitt, 106 Iowa 
748, 77 NW 325. 

6. Cooper v. Burgess, 190 Ill. A. 
428; Humphrey v. Young, 92 Iowa 
126, 60 NW 213; Gere v. Council 
Bluffs Ins. Co., 67 Iowa 272, 23 NW 
137, 25 NW 159; Harris v. Panama 


R.. Co. -36 .N. Y. Super. 373° [aff .68 
Nigay 668). 
[a] Farmer.— ‘We are by no 


means certain that a farmer engaged 
in raising horses for the market, and 
directly interested in stallions, may 
not exercise about as accurate a 
judgment as any one in regard to 
the value of a stallion with which he 
is acquainted.’ Gere v. Council Bluffs 
Ins. Co., 67 Iowa 272, 275, 23 NW 
137, 25 NW 159. 

{[b] A groom from a stock farm 
may state the breed of a thorough- 
bred stallion. Harris v. Panama R. 
Cor. 36 N. Y. Super. 373 [aff 58 N. Y. 

15 
* 7 Lachner v. Adams Express Co., 

72 Mo. A. 13 (blooded Poland-China). 

8. Vandercook vy. O’Connor, 172 
Mass. 301, 52 NE 444. 

9. Browning v. Long Island R. Co., 
2.Daly (N. Y.) 117 (clothing manu- 
facturers). 

10. Cal.—Hisenmayer vy. Leonardt, 
148 Cal. 596, 84 P 43. 

Conn.—Halper v. Wolff, 82 Conn. 
552) TH A890: 

Il]—Greene-Grieb-Sherman Co. v. 
John CC. Quinlen Co., 148 Ill. A. 1. 

Mass.—Aldrich vy, Bay State Con- 


EVIDENCE 


or hay,t® 
corporate 
jewelry ;*° 
grass 


str. Co., 186 Mass. 489, 72 NE 53. 

Mich.—Diel v. Kellogg, 163 Mich. 
162, 128 NW 429. 

Mo.—Moffitt v. Hereford, 132 Mo. 
513, 34 SW 252: 

Wis.—Noonan y. Ilsley, 22 Wis. 24%. 

[a] Competent witnesses include: 
(1) An officer of the company. Bord- 
nervy Deplenwid4e2) Til, A. 5263 ¢2) 
The treasurer of the company. Ald- 
rich v. Bay State Consir. Co., 186 
Mass. 489, 72 NE 53. (38) A stock- 


holder. Moffit v. Hereford, 132 Mo. 
513, 34 SW 252. (4) A dealer in 
stocks. Noonan vy. Ilsley, 22 Wis. 27 


(not necessary to show that witness 
dealt in Stock on day as of which 
value stated). 

11. Murray v. Norwood, 77 Wis. 
46 NW 499 (banker). 

12. Smith v. Frost, 42 N. Y. Su- 
per. 87 [aff. 70 N. Y. 65], 

13. Ft. Worth, etce., R. Co. v. Ar- 
thur, (Tex. -CiveyA.) ai24 LSW 15223. 
(plows of no value after a fire). 

14. Colo.—Colorado Farm, etc., 
Co. v. York, 38 Colo, 239, 88 P 181. 

Ida.—Trego y. Arave, 20 Ida. 33, 
116 P 119, 35 LRANS 1021. 

Ind.—Foster v. Ward, 75 Ind. 594. 

Nebr.—Anderson vy. Chicago, etce., 
R. Co., 84 Nebr. 311, 120 NW 1114, 
133 AmSR 626. 

Okl.—Chicago, etc., R. Co. v. John- 


son, 25 Okl. 760, 107 P 662, 27 LRANS 
rf 
Tex.—Houston, ete, R. Co. v. 


Brackin, (Civ. A.) 191 Sw 804; South- 
western Portland Cement Co. v. Ke- 
zer, (Civ. A.) 174 SW 661; Gulf, 
ete., R. Co. v. Stewart, (Civ. A.) 141 
SW 1020. 

{aj Farmer competent.—Foster y. 
Ward, 75 Ind. 594; Anderson y. Chi- 
cago,, etc... Co., 184 Nebr, ..311, 120 
NW 1114, 133 AmSR 626, 

[b] Stating facts from which con- 
clusion derived.—A farmer who is an 
expert on the value of a growing 
crop.may state the facts from which 
his conclusion as to its value is de- 
rived, to aid the jury in determining 
whether his estimate is correct. Chi- 
cago, etc., R. Co, v. Johnson, 25 .Okl. 
760, 107 P 662, 27 LRANS 879. 

15. Chicago, etc., R. Co. v. Larsen, 
19) ‘Colo, 271,° 34. Pi variey Burger? avs 
Northern Pac. R. Co.; 22 Minn. 343; 
Townsend y. Brundage, 4 Hun (N. Y.) 
264, 6 Thomps. & C. 527; Missouri, 
etc., R. Co. v. Neiser, 54 Tex. Civ. A. 
460, 118 SW 166; International, etc., 
R. Co, LS (Searight, e.Thex. Civ. A, 593, 
28 SW 3 

[a] Sosceteat witnesses include: 
(1) A farmer. Chicago, etc., R. Co. 
Vv. luarsen; 19, (Colo, 71,5) 84.) P AT 
Townsend y. Brundage, 4 Hun (N. Y.) 
264, 6 Thomp. & C. 527. (2) A deal- 
er in hay. Burger v. Northern Pac. 
R. Co., 22 Minn. 348. (3) A stock 
raiser. International, etc., R. Co. v. 
hcg 8 Tex. Civ. A. 598, 28 SW 

16. Ferebee vy. Berry, 168 N. C. 
281, 84 SE 262. 

17. Ill—Walker v. Bernstein, 43 
Till. A. 568. 

Iowa. — Houghtaling v. 
eter it, Cos 
811. 

Md.—Security Storage, etc., 
Denys, 119 Md. 330, 86 A 613. 

Mich.—Ruppel v. Adrian Furniture 
Mfg. Co., 96 Mich. 455, 55 NW 995. 

N. Y.—Glaser v. Home Ins, Co., 47 
Misc. 89. 98 NYS 524. 

Or.—Willis v. Horticultural Fire 
Relief, 77 Or. 621, 152 P 259, 

{a] Secondhand furniture.—Wal- 
ker v. Bernstein, 43 Ill. A. 568; 
Houghtaling v. Chicago, ete., R. Co., 
117 Iowa 540, 91 NW 811; Glaser v. 
Home Ins. Co., 47 Misc. 89, 93 NYS 
524; Phillips v. McNab, 16 Daly 150, 


Chicago, 
117 Iowa 540, 91 NW 


Co. v. 


or potatoes ;*¢ 
hold goods,*? as for example, pianos,!® or clocks;** 
logs,?1 
guns;** literary produetions 32> machinery ;7° mil~ 


ii 


> 
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furniture and house- 


lumber,?2. or standing trees;?° 


9 NYS 526. 

[b] Cost of replacement of richly 
carved furniture may be stated. Rup- 
pel v. Adrian Furniture Mfg. Co., 96 
Mich. 455, 55 NW 995. 

18. Fredericks v. Sault, 19 Ind. A. 
604, 49 NE 909; Daly v. W. W. Kim- 
ball Co., 67 Iowa 132, 24 NW 756. 


19, Whiton v. Snyder, 88 N. Y. 
299. 
20. Sullivan v. Girson, 39 Mont. 


274, 102 P 320; Pullman Co. v. Van- 
derhoeven, 48 Tex. Civ. A. 414, 107 
SW 147. 

{a] Diamond of which witness 
does not recollect weight.—A witness 
who knew the weight, color, and 
value of a diamond when he sold 
it to plaintiff, and that the price re- 
ceived for it was its market value at 
that time, and also knew the per- 
centage of increase in the market 
value of diamonds since that time, 
was competent to testify to the value 
of the stone at the time of the trial, 
although he had then forgotten its 
weight. Pullman Co. v. Vanderhoe- 
ven, 48 Tex. Ciy. A. 414, 107 SW 


21. Lawton v. Chase, 108 Mass. 
238; St. Paul Boom Co. vy. Kemp, 125 
Wis. 138, 103 NW 259; Rylander v. 
Laursen, 124 Wis. 2, 102 NW 341. 

22. U. S—wU.S. v. Baxter, 46 Fed. 
350. 

Ind.—Federal Union Surety Co. v. 
Indiana Lumber, etc., Co., 176 Ind. 
328, 95 NE 1104. 
ede TM aks: v. Chase, 108 Mass. 
238. 

Mich.—Skeels y. Starrett, 57 Mich. 
350, 24 NW 98. 

Minn.—Beaudry vv. 
Minn. 158, 99 NW 635. 

Mo.—Simmons y. Carrier, 
416. 


Duquette, 92 
68 Mo. 


N. Y.—Kilpatrick v. Whitmer, 118 
App. Div. 98, 103 NYS 75; Gregory 
v. McDowel, 8 Wend. 435. 

N. D.—Magnuson y. Stiehm, 168 
NW 613. 

{a] An experienced lumberman 
familiar with the invoice price of 
lumber at a certain time and place 
is qualified to testify as to its value 
at such time and place. Magnuson 
v. Stiehm, (N. D.) 168 NW 6138. 

[b] Workmen in a sawmill, ac- 


quainted with the price charged for- 


lumber at the mill, are competent to 
give an opinion as to its value. Skeels 
v. Starrett, 57 Mich. 360, 24 NW 98. 

ec] ters may testify as to 
the value of lumber in a particular 
house. Shepard v. Ashley, 10 Allen 
(Mass.) 542; Simmons vy. Carrier, 68 
Mo. 416. 

23. Hoffer v. Emporia Gas Co., 103 
Kan. 354, 175 P 393; Ribblett v. Cam- 
Siew Steel Co., 251 Pa. 253, 96 A 

24, Beecher v. Denniston, 13 Gray 
Shear 354; Cooper v. State, 53 Miss. 


3. 
[a] Competent witnesses include: 
(1) A gunsmith. Cooper v. State, 53 


Miss. .393. (2) A manufacturer. 
Beecher v. Denniston, 13 Gray 
(Mass.) 354. 

25. Babcock y. Raymond, 2 Hilt. 
GN. YE) GE 

26. U. S.—McRae vy. Lonsby, 130 


Fed. 17, 64 CCA 885. 
Ala.— Winter v. Burt, 31 Ala. ee 
Ind.—Fox v. Cox, 30 Ind. A. 61, 


50 NE 92. 

TIowa.—Billmeyer v. Queen Mfg. 
Co., 150 Towa 318, 180 NW 115; La- 
tham v. Shipley, 86 Iowa 543, 53 NW 


Mass.—Ross v. Schrieves, 199 
401, 85 NE 468; Haskins. v. 
Hamilton Mut. Ins. Co., 5 Gray 432. 

Minn.—Osborne v. Marks, 33 Minn. 
56, 22 NW 1; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Johnston Harvester - 
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linery 27 or mercantile 28 


value.?8, 


Changes in value due to certain causes may be 
stated,*® as may also the decrease in value resulting 
from certain injuries,*° or the existence of certain 


faults “4 or defects.42 


An estimate of what would have been the value 
of certain property if certain events had occurred 
may be stated by a qualified witness.*? 

The witness must have sufficient knowledge to 


en v. Clark, 31 Minn. 165, 17 NW 


Mo.—Fry v. Estes, 52 Mo. A, 1. 
ont Y.—Orr v. New York, 64 Barb. 

Je 

Oh.—Pheenix Mut. F. Ins. Co: v. 
Bowersox, 6 Oh. Cir. Ct. 1, 8 Oh. Cir. 
Dec. 321. 

Okl.—Robinson v. Peru Plow, etce., 
Co., 1 OKl. 140,,31 P 988. { 

Pa.—Sykes y. Thornton, 223 Pa. 
589, 72 A 1063. 

Vt.—Lamoille Valley R. Co. v. Bix- 
by, 57 Vt. 548. 

[a] Competent witnesses include: 
(1) Dealers in machinery. Fox v. 
Cox, 20 Ind. A. 61, 50 NE 92; Has- 
kins vy. Hamilton Mut. Ins, Co., 5 
Gray (Mass.) 432. (2) Mechanical 
engineers, Orr v. New York, 64 Barb. 
(N, Y.) 106. (8) Salesmen. Johnston 
Harvester Co. vy. Clark, 31 Minn. 165, 
17 NW. 111. (4) Farmers, to the 
value of farm machinery. Fry v. 
Estes, 52 Mo. A. 1; Robinson v. Peru 
Plow, ete:,.Co.,, 1; OK1., 140,):31. P) 988. 

[b] Special investigation as to 
particular property.—An attorney not 
skilled in the value of locomotives in 
general, but who had made an inves- 
tigation into the value of the loco- 
motive in question, has been allowed 
to testify. Lamoille Valley R. Co. v. 
Bixby, 57 Vt. 548. 

{c] The rental value of machin- 
ery may be stated. Scott v. Vulcan 


Tron Works Co., 31 Okl. 334, 122 P 
[d] Connection with hull of ves- 


sel. Where a contract for the sale 
of the machinery and the sunken hull 
of a vessel was in writing, the hull 
and machinery being both sold for a 
Jump sum, and the seller claimed 
that the hull was not included in fix- 
ing the price, but was thrown in as 
a gift, expert testimony was admis- 
sible to show that the machinery 
without the hull was of much less 
value than the purchase price named 
in the contract. McRae vy. Lonsby, 
130 Fed. 17, 64 CCA 385. : 

27. Lundvick v. National Union F. 
Ins. Co., 128 Iowa 347, 103 NW 970; 
St. Louis, ete., R. Co. v. Crowell, 33 
Okl. 773, 127 P 1063. 

[a] A dealer is competent. St. 
Louis, etc., R. Co. v. Crowell, 33 Okl. 
773, 127 P 1063. 

28. U. S—Buckley v. U. S., 4 How. 
251, 11 L. ed. 961. 

Colo.—Smith v. Jensen, 13 Colo. 
218, 22 P 434. 


Iowa.—Sylvester v. Ammons, 126 
Iowa 140, 101 NW 782; Graves v. 
Merchants’, etc., Ins. Co., 82 Iowa 


637, 49 NW 65, 31 AmSR 507; Allen 
v. Kirk, 81 Iowa 6&8, 47 NW 906. 

Mich.—Continental Ins. Co. v. Hor- 
ton, 28 Mich. 173. 

S. C—Madden v..Phcenix Ins. Co., 
70 S.C. 295, 49 SE 855. 

S) D.—Enos v. St. Paul F. & M. 
ina Coes S) (Ps. 639) 50, Nw 919, 
46 AmSR 796. 

Tex.—Texas, etc., R. Co. v. Town- 
send, (Civ. A.) 106 SW 760: Belk- 
nap vy. Groover, (Civ. A.) 56 SW 249. 

fa] Dry goods. — Reynolds _ v. 
Weinman, (Tex. Civ. A.) 40 SW 560. 

29. Richter v. Harper, 95 Mich. 
221, 54 NW 768 (witness who had 


1€} me! goods; 
osities ;*° paintings ;*° patents and patent rights; 
saloon fixtures ;3* ships and vessels ;3* typewriters ;*4 
vehicles,** as for instance automobiles ** or bug- 
gies;*7 and written instruments having no market 


EVIDENCE 


museum curi- | 


hand.*° 


competent.*® 
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been connected with museums and 
had purchased curios and animals 
for several of them). 

30. Houston, etc., R. Co. v. Burke, 
55 Tex. 323, 40 AmR 808 (artist). 

[a] Sufficient knowledge not 
shown.—A witness who testified that 
he had been “in the storage, teaming, 
and auctioneering business ... and 
also art sales,’ was not shown to be 
qualified to testify as to the value 
of certain oil paintings. Ellis v. 
ahem as 84 App. Div. 626, 82 NYS 


31. Burton v. Burton Stock-Car 
Co., 171 Mass. 437, 50 NE 1029; Cort- 
land Howe Ventilating Stove Co. v. 
Howe, 92 Hun 113, 36 NYS 701. 

32. Connelly y. Edgerton, 24 Nebr. 
82, 34 NW 76. 

33. Gossage vy. Philadelphia, etc., 
R. Co., 101 Md. 698, 61 A 692. 

34. St. Louis, ete, R. Co. v. Ewing, 
(Tex, Civ. A.) 126 SW 625 (salvage 
merchants of many years’ experience 
competent to testify to the market 
value of typewriters in condition in 
which they were immediately after 
flood in which they were caught), 

85. Texas, etc., R. Co. v. Wilson 
Hack Line, 46 Tex. Civ. A. 38, 101 
SW 1042 (secondhand). 

36. Coffin v. Laskau, 89 Conn. 325, 
94 A 370, LRAI9I5E 959; Ritten- 
house, etc., Auto Co. v. Kissner, 129 
Md. 102, 98 A 361; Schall v. North- 
land Motor Car Co., 123 Minn. 214, 
143 NW 357. 

{a] The owner is competent. Cof- 
fin v. Laskau, 89 Conn. 325, 94 A 370, 
LRAI1915E 959. 

[b] Automobile body.—Overall v. 
PLE Motor Car Co., 183 Ill. A. 
76. 

87. Maiss v. Metropolitan Amuse- 
ment Assoc., 146 Ill. A. 196 [aff 241 
Ill. 177, 89 NE 236]. 

38. Vroom v. Sage, 100 App. Div. 
285, 91 NYS 456 [aff 184 N. Y. 542 
mem, 76 NH 1111 mem] (actual value 
as subsisting obligations at time of 
conversion). 

39. Cooke vy. Kansas City, etc. R. 
Col, (b7% MorwA. b47134St) Louis; ‘ete, 
R. Co. v. Gunter, 44 Tex. Civ. A. 489, 
99 SW 152; True v. St. Louis, etc., 
R. Co., (Tex. Civ. A.) 143 SW 298. 

40. St. Louis, ete, R. Co. v. Hd- 
wards, 78 Fed. 745, 24 CCA 300; Cof- 
fin v. Laskau, 89 Conn. 325, 94 A 370, 
LRA1915E 959; Galveston, etc., ; 
Co. v. Cobb, (Tex. Civ. A.) 126 SW 
63; - Missouri, ete., R.-Co. v. Pettit, 
54 Tex. Civ. A. 358, 117 SW 894; San 
Antonio, etc., R. Co. v. Barnett, 27 
Tex. Civ. A. 498, 66 SW 474. | 

[a] A drover may give his judg- 
ment as to the injury to cattle caused 
by detentions in transit. St. Louis, 
ete., R. Co. v. Edwards, 78 Fed. 745, 
24 CCA 300. 

41. Miller v. Smith, 112 Mass. 470 
(cribbing in the case of horses). 

42. Emrick v. Merriman, 23 Ill. A. 
24; Bischoff v. Schulz, 5 NYS_ 757. 

[a] The statement may relate to 
decrease in the value of an_animal 
resulting from: (1) Diseased udder. 
Emrick v. Merriman, 23 Ill. A. 24. 
(2) Foundering. Bischoff v. Schulz, 


5 NYS 757. 
43. Houston, etc., R. Co. v. Shir- 


\ 
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make his inference of value, otherwise it will not be 
received ;** but it is not necessary that the witness’ 
experience should have been of a technical nature. 
Practical men, trained in the business to which the 
inquiry relates, are experts for’ the purpose in 
A witness who is familiar with the value 
of property of the same character, although he has 
never seen the particular property in question, is 


Competency of jury. Where the value can be 
readily estimated by the jury from facts presented 
to them, the opinion of a witness is excluded.4* 
Real Estate. 
ed with real estate#® or an interest in real es- 


A person acquaint- 


ley, 89 Tex. 95, 31 SW 291 (railroad 
bonds). 

44. Hunter v. Empire State Surety 
Co., 191 Ill. A. 634; Ellis v. Thomas, 
84 App. Div. 626, 82 NYS 1064; Loo- 
ae v. Besse, 148 Wis. 647, 1385 NW 

{a] Ilustration.—In a suit on a 
replevin bond, given in a replevin 
suit for an automobile, an ‘automo- 
bile repair man” was not qualified to 
testify as to the value of the car at 
the time of the replevin suit. Hunter 
v. Empire State Surety Co., 191 Ill. 
A. 634. 

45. Coffin v. Laskau, 89 Conn. 325, 
94 A 370, LRA1915E 959; Susque- 
hanna Transmission Co. v. Murphy, 
131 Md. 340, 101 A 791; Houston, etc., 
Ry Cos yii) Brackins (\( Tex. Civ: An) 


191 SW 804. 

46. Toledo, etc., R. Co. v. Smith, 
25 Ind. 288; Edwards vy. Remstrom, 
63) Kan, )883, "65 249°) Rossy) 
Schrieves, 199 Mass. 401, 85 NE 468; 
Whiton v. Snyder, 88 N. Y. 299. 

47. Cabble v. Cabble, 111 App. Div. 
426, 97 NYS 773; Dunlap v. Snyder, 
Li Barbs (Na Ye) 661s, Anderson. Vv. 
Grand Forks First Nat. Bank, 
N._D, 497, 72 NW 916 [aff.172 U.S. 
5738, 19 SCt 284, 43 L. ed. 558]. 

48. U. S.—Woburn v. Adams, 187 
Fed. 781, 109 CCA 629. 

Ala.—Adler v. Pruitt, 169 Ala. 213, 
53 S 315, 32 LRANS 889. 

Ark.—Ft. Smith, ete. Dist. v. 
Scott, 108 Ark. 405, 147 SW 440; Little 
Rock Junction R. Co. v. Woodruff, 
49 Ark. 381, 5 SW 792, 4 AmSR 5l. 

Cal.—De Freitas v. Suisun City, 170 
Cal. 268, 149 P 553; Mabry v.. Ran- 
dolph, 7 Cal. A. 421, 94 P 403. 

Colo.—Consolidated Lower Boulder 
Reservoir, etc., Co. v. Alaux, 24 Colo. 
A. 377, 133 ~“B 91046. 

Ida.—Idaho-Western R. Co. v. Co- 
lumbia Conference EH. L. A. S., 20 Ida. 
568, 119 P 60, 38 LRANS 497. 

Ill.—Geohegan v. Union El. R. Co., 
266 Ill. 482, 107 NE 786, AnnCas 
1916B 762; Geneseo v. Schultz, 257 
fll. 273, 100 NE 926; Chicago Sani- 
tary Dist. v. Pittsburgh, etc., R. Co., 
216 Ill. 575, 75 NE 248. 

ind.—New., York, ete., _R..Co. v. 
Hammond, 170 Ind. 4938, 88 NE 244; 
Indianapolis, ete., R. Co. v. Pugh, 
85 Ind. 279; Logansport v. McMillen, 
49 Ind. 493; Chicago, etc., R. Co. v. 
Burden, 14 Ind. A. 512, 43 NE 155. 

Iowa.—Lomack Tiome for Aged, 
ete., People v. Iowa Mut. Tornado 

Assoc., 155 Iowa 728, 133 NW 
725. 


Kan.—Hall v. Kansas City, etc., R. 
Co., 89 Kan. 70, 130 P 664; Florence, 
etc., R. Co. v. Pember, 45 Kan. 625, 
26° RP. so Wichita,, ete. R: Co. v. 
Kuhn, 38 Kan. 104, 16 P 75. 

Lal ouisianar Ri ete,. Co. WV. 
Morere, 116 La. 997, 41 S 236. 

Me.—Snow v. Boston, ete., R. Co., 
65 Me. 230. 

Md.—Baltimore v. Yost, 121 Md. 
366, 88 A 342; Rumsey v. Livers, 112 
Mad. 546, 77 A 295; Horner v. Beasley, 
105 Md. 193, 65 A 820; Baltimore v. 
Smith, etce., Brick Co., 80 Md. 458, 
31 A 423. : 

Mass.—Chandler v. Jamaica Pond 
Aqueduct Corp., 125 Mass. 544; Burt 
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tate #® involved in the inquiry,®® may state his esti- 
Such an estimate may be stated 
with respect to farm lands;°? an electric light or 
power plant;°* a manufacturing plant ;°* a ginhouse 
and machinery;°® a mill;°* a grain elevator;°* wharf 


mate of its value.®! 


property ;°$ licensed properties as 


v. Wigglesworth, 117 Mass. 302; 
Dickenson y. Fitchburg, 13 Gray 546; 
Brainard v. Boston, etce., R. Co., 12 


Gray 407; Shaw _ v. Charlestown, 2 
Gray 107; Vandine v. Burpee, 13 
Mete. 288, 46, AmD 733. 


Mich.—Yore v. Meshew, 146 Mich. 
80, 109 NW 35. 

Mo —Schrodt v. St. Joseph, 109 Mo. 
A. 627, 83 SW 543; Mantz v. Ma- 
guire, 52. Mo. A. 136; Kansas City, 
etc., R. Co. v. Dawley, 50 Mo. A. 480; 
Missouri Fire Clay Works v. Elli- 
son, 30 Mo. A. 67. 

Nebr.—Union, Pac. R. Co. v. Stan- 
wood, 71 Nebr. 150, 91 NW 191, 98 
NW 656. 

N. J.—Van Ness v. New York, etc., 
Met, Cov. 180 Ne de SL Te A 4256) 
Riley v. Camden, etc, R. Co., 70 
N. J. L. 289, 57 A 445. 

N. Y.—Clark v. Baird, 9 N. Y. 183. 

N. C.—Wyatt v. Seaboard Air Line 
R. Co., 156 N. C. 307, 72 SE 383. 

Pa.—Marine Coal Co. v. Pittsburgh, 
ete., R. Co., 246 Pa. 478, 92 A 688; 
Coons v. McKees Rock Borough, 243 
Pa. 340, 90 A 141; Brennan v. Pitts- 
burgh, ete., R. Co., 230 Pa. 228, 79 A 
501: Indiana Sav., ete., Co. v. Penn- 
sylvania R. Co., 229 Pa. 484, 78 A 
1039; Mengell v. Mohnsville Water 
Co., 224 Pa. 120, 73 “A 201; Stauffer 
vy. East Stroudsburg Borough, 215 Pa. 
143, 64 A 411; Bachert v. Lehigh 
Coal, ete. Cos 208 MPa. ©3620 TA 
765; Lewis v. Springfield Water Co., 
176 Pa. 230, 35 A 186; Mewes v. Cres- 
cent Pipe Line Co., "170 Pa. 364, 32 
A 1082; Gorgas v. Philadelphia, etc., 
meCos W44iPay 1,122) A ei5: eState 
Mine ReiCo. Vv. Playford,- 10e¢PasCas. 
467, 14 A 855; Pittsburg Southern R. 
Co. v. Reed, 4 Pa. Cas. 353, 6 A 838; 
Brubaker v. Lebanon, 14 Pa. Dist. 
585. 

Porto Rico.—Ex p. Sanchez, 14 
Porto Rico 398. 

Tex—J. P. Watkins Land Mortg. 
Co. v. Campbell, 98 Tex. 372, 84 SW 
424 [rev (Civ. A.) 81 SW 560]; Byrd 
Irr. Co. v. Smyth, (Civ. A.) 157 SW 
260; Hagelstein v. Blaschke, (Civ. A.) 
149 SW 718; Foley v. Houston Belt, 
ete., R. Co., 50 Tex. Civ. A. 218, 108 
SW 169,110 ‘SW? -96;/ Gulf, ‘ete, oR. 
Co. v. Harmonson, (Civ. A.) 22 SW 
764; Gulf, ete.,, R. Co. v. Abney, 3 
Tex. A. Civ. Cas. §413. 

Vt.—Citizens’ Sav. Bank, etc., Co. v. 
Fitchburg Mut. F. Ins. Co., 86 Vt. 
267, 84-A 970. 

Wash.—North Coast R. Co. v. Gen- 
try, 58 Wash. 82, 107 P 1060. 

Wis.—Jeffery v. Osborne, 145 Wis. 
$51, 129 NW 9381. 

{a] “This knowledge may _ be 
derived from buying and _ selling, 
valuing and managing, real estate in 
the town or county where the par- 
ticular property is situated or by 
reason of being acquainted with prop- 
erty in the neighborhood where it is 
situated, especially if accompanied 
by a knowledge of sales of similar 
property. It is not necessary that 
the witness should have been en- 
gaged in the real estate business.” 
Geohegan v. Union El. R. Co., 266 Ill. 
482, 489, 107 NE 786, AnnCas1916B 
762. 

[b] Discretion of  court.—‘‘The 
question of the qualification of wit- 
nesses as to the value of property 
rests very largely in the discretion 


of” the “-trial court.” Geneseo’ Vv. 
Schultz, 257 Ill. 273, 100 NE 926. 
[c] Qualification shown.—(1) <A 


witness who stated that he was the 
cashier of a local bank, but had never 
bought and sold property in the im- 
mediate neighborhood, was properly 
allowed to. testify. Geneseo v. 


EVIDENCE 


uce,%? 
auxiliaries to a 


Schultz; 257. Tit.) 273) 1000 NE1926. 
(2) A witness who has dealt in land 
in the general vicinity, and has ex- 
amined the land in question, can give 
his opinion as to its value, although 
he was not acquainted with the 
market value of land in the immedi- 
ate vicinity. Hall v. Kansas City, 
Cle.) NauCOnm co Kane (0;mlsO. Faoo7. 
49. iGarter }vi Cairo; retce:, ~R. Cos 
145 Ill. A. 653. [aff 240 Ills. 152, 88 
NE 493]; Baltimore City v. Park 
Land Corp., 126 Md. 358, 925 A 33; 
Lawrence v. Boston, 119 Mass. 126; 
meer ve Quinn; 7 Mise, 155, 27 NYS 
The statement may relate to: 
(1) A lease. Lawrence vy. Boston, 
119 Mass. 126. (2) A leasehold 
interest'' in ‘a mine, Carter  v. 
Cairosreteywy RA COE) L4b UTI AS! 653 
[aff .240 Dlle152, 88° INE 493] °§(3) 
The right to connect a drain. Balti- 
more City v. Park Land Corp., 126 
Md 358, 950A 383% 
50. Ft. Worth v. Burton, (Tex. 
Civ. A.) 193 SW 228. 
51. U. S.—Weiser Valley Land, 
7; Cor Vv. Ryan, 190: Weds 407, 211 
CCA 221; 
Ark.—Harris v. Eagle Box Co., 110 
Ark, 871, 162 SW 49. 
Cal.—De Freitas v. 
eed Cal. 263, 149 P 553. 
C.—Costinett v. Plaza Hotel Co., 
41 ha. 80. 
Ill.—Upton v. Swedish American 
Hospital, 157 Ill. A. 126. 
lcwa.—Rottlesberger v. 
155 Iowa 638, 1386 NW 776. 
La.—Remy v. Municipality No. 2, 
12, La. Ann. 500. 
121 Mad. 


Md.—Baltimore v. 
866, 88 A 342. 

N. Y.—Ives v. Quinn, 7 Misc. 155, 
27 NYS 251. 

N. C.—State Bd. of Education v. 
Roanoke ,R., ete., Co., 158 N. C. 313, 
73 SH 994. 

Pa.—V¥irst Presb. Church y. Pitts- 
burg; 223.Pa. 165; 72 A cs47. 

Tenn.—Nashville Interurban R. Co. 


Suisun City, 


Hanley, 


Yost, 


Ma Seay ol oalenny ' Civ. sAS 34, a dd 
[cit Cyc]. 
Tex.—Martin v. Ince, (Civ. A.) 


148 SW 1178. 

[a] The statement may relate to: 
(1) The storage of lumber. Harris 
v. Eagle Box Co., 110 Ark. 3871, 162 
SW 49. (2) The value of land with 
and without underground water sup- 
plying springs. De Freitas v. Sui- 
sun City, 170 Cal. 268, 149 P 553. 

{b] Rental value may be stated. 
Costinett v. Plaza Hotel Co., 41 App. 
(D. C.) 80 (probable rental value of 
a proposed hotel and barroom); Up- 
ton v. Swedish American Hospital, 
157 Jil. A. 126; Rottlesberger v. Han- 


ley, 155 Iowa 638, 136 NW _ °’76 
(farmer competent to testify to 
rentait value of farmhouse); Ives v. 
Quinn, 17 *Misencalb bie 27 n4uNyVs o2bite 
Union R. Co. v. Hunton, 114 Tenn. 
609, 88 SW 182. 

52. Colo.—Mountz Vere Apty 51 


Colo. 491,119 .P 150. 

Towa.—Hunter v. Burlington, etce., 
R. Co. 84 Iowa 605, 51 NW 64; 
Pingery v. Cherokee, ete., BR; Co;, 78 
Iowa 438, 43 NW 285. 

Mass. —Lawton v. Chase, 108 Mass. 


146 Mich. 
/ Stone v. Covell, 29 


luytle, 52 Pa. 


288. 


Mich.—Yore vy. Meshew, 
80, 109 NW 35; 
Mich. 359. 

Pa.—Cornelius 
Super. 394. 

[a] A surveyor who knew from 
observation what character of land 
would produce crops and what would 
not, and who had made an examina- 
tion of the farm, were competent to 


Vv. 
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brewing plant;>® a building,®® as for example a 
barn,*t a church,®? or a business building;** a min- 
ing claim or location;** oil Jands;® an orange 
grove;°° fruit trees;°’ or growing crops ® or prod- 
as to which a farmer ‘° 


or market gar- 


testify to its value. Mountz v. Apt, 
51 Colo. 491, 119 P 150. 

{[b] A farmer (1) is competent. 
Mountz v. Apt, 51 Colo. 491, 119 P 


150; Lawton v. Chase, 108 Mass. 
238; Stone v. Covell, 29 Mich. 359. 
(2) This is true although he may 


live Some distance away from the 
land. Lawton v. Chase, 108 Mass. 
238 (ten to forty miles); Stone: v. 


Covell, 29 Mich. 359 (twenty-five 
miles). 

53. Rumsey v. Livers, 112 Md. 546, 
TTA 1295: 


54. St. Louis, etc., R. Co. v. Con- 
tinental Brick Co., 198 Mo. 698, 96 
SW 1011 (brick making). 


55. Philadelphia Fire Assoc v. 
icine Gine-Co.,039 OK) 162; 434. > 

56. Ide v. Boston, ete., R. Co., 83 
Vt. 66, 74 A 401. 

57. Close v. Ann Arbor R. Co., 169 
Mich. 392, 135 NW 346. 

58. Adams v. John R. White & 
Son, Ine., (R. I) 103 A 230 

59. Stocker v.* Schneider, "228 Pa. 


149, 77 A 437. 


60. Duffy v. York Haven Water, 
etc., Co., 242 Pa. 146, 88 A 935; Citi- 
zens’ Sav. Bank, etc., Co. v. Fitch- 


burg Mut. B.=Ins. Co.) (ST Vit. 23 86 
A 1056. 

[a] Inspection of ruins of build- 
ing.—A contractor and builder who 
had such knowledge of the details of 
a destroyed building as would nec- 
essarily be derived from inspection 
of the ruins, might properly testify 
that it was a very low grade build- 
ing. Citizens’ Sav. Bank, etc., Co. v. 
Fitchburg Mut. F. Ins. Co., 87 Vt. 
23, 86 A 1056. 

61. Moulton v. Globe Mut. Ins. Co., 
86 S. D. 339, 154 NW 830. 

62. O’Keefe v. St. Francis’ Church, 
59. Conn. 551, 22 A) 325) 

[a] Exterior examination.—An ex- 
perienced builder who examined the 
exterior of the church, but who was 
refused admission to the interior, 
may give his opinion so far as his: 
observation extended as to what it 
was worth to build the church. 
O'Keefe v. St. Francis’ Church, 59 
Conn, 561, 22) A325, 

68. Citizens’ Sav. Bank, etc., Co. 
v. Fitchburg Mut. F. Ins. Co., 86 Vt. 
267, 84 A 970 (that such property 
ought to pay six per cent net on 
the money invested). 

64. Montana R. Co. v. Warren, 
137 U.S. 348, 11 SCt 96, 34: L. ed. 
681; Noyes v. Clifford, 37 Mont. 138, 
94 P 842. 

[a] Value of a lead.—Wilson v. 
Harnette, 32 Colo. 172, 75 P 395. 

65.5 Crosby vy. Wells; 73 -N.. J... Be 
790, 67 A 295 (an oil producer and 
driller of oil wells who has explored 
and examined lands may testify as 
to whether in his opinion the lands 
are profitable or unprofitable terri- 
tory). 

66. Mabry v. Randolph, 7 Cal. A. 
421,94 P 408. 

67. Whitbeck v. New York Cent. 
R. Co.,. 36 Barb. (N. Y.) -644(a nur- 
seryman may testify as to the value 
of fruit trees in the neighborhood 
notwithstanding he may never have 
seen the particular trees in question). 

6s. St. Louis, ete., R.-Co,. v.. Dale, 
36 Okl. 114, 128 P 137; Chicago, etce., 
121 OCR Johnson, 25° Okl. 760, 107 
P 662, 27 LRANS 879; Southwestern 
Portland Cement Co. v. Kezer, (Tex. 
Civ. A.) 174 SW 661. 

69. ‘Tretter v. Chicago, ete., 
Co., 154 Iowa 280, 184 NW 626. 

fa] Cabbages.—Rottlesberger 
Hanley, 155 Iowa 638, 136. NW 776. 

70. Rottlesberger v. Hanley, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ay 


155. 
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dener ‘1 is competent. 


The effect on value of certain circumstances or 
occurrences may be stated by a person of sufficient 
Such statement may 
relate to the effect on remaining land of the taking 
of a part thereof under the power of eminent do- 
main,’* as for a highway,’* pipe line,’> sewer,’® or 


knowledge and experience.?? 


Towa 638, 136 NW 776; St. Louis, ete., 
Re Conve @ Dale, 360 Ol. Me V1 28s 
137; Chicago, etce., R. Co. v. Johnson, 


eee: 760, 107 P 662, 27 LRANS 

“Wis, bretter’ Vv. “Chicago, ‘etciy eR, 
Co., 154 lowa 280, 134 NW 626. 

72. %Ill—Ingham y. Mitchell, 176 
Till. A. 469. 

Mo.—St. Louis, etc, R. Co. v. 


Fowler, 113 Mo. 458, 20 SW 1069. 

N. Y.—Gerber v. Metropolitan El. 
mR. Co., 3 Mise. 427, 23 NYS 166. 

N. C.—Raleigh, ete, R.° Co. v. 
Mecklenburg Mfg. Co., 169 N. C. 156, 
85 SH 390, LRA1916A 1090. 

Pa.—Dawson vy. Pittsburgh, 159 Pa. 
317, 28 A 171. 

R. I.—Adams y. White, 38 R. I. 
240, 94 A 675. 

Tenn.—Nashville Interurban R. 
Co. v. Seay, 1 Tenn. Civ. A. 134, 144 
[cit Cyc]. 

Tex.—Missouri, ete., R. Co. v. Mur- 
rays) (Civ. AA;), 150. .S We, 2k. 

Wash.—North Coast R. Co. v. Gen- 
try, 58 Wash. 82, 107 P 1060. 

fa] Knowledge of prices asked 
not necessary.—It is not necessary, 
in order to estimate the effect on 
land value of a change in conditions, 
that a witness should know at what 
prices land is held in the vicinity. 
“A man may know .the effect on the 
relative value without being able to 
fix the actual market price.” Daw- 
son vy. Pittsburgh, 159 Pa. 317, 28 A 


ae. 
[b] Effect on rental value may be 
stated. Ingham v. Mitchell, 176 Ill. 


A. 469; Gerber v. Metropolitan El. R. 
Co., 3 Misc. 427, 23 NYS 166; Adams 
v. White, 38 R. I. 240, 94 A 675; Man- 
hattan Bldg. Co. v. Seattle, 52 Wash. 
226, 100- P*330. 

[c] What lands would be affected 
(1) may be stated. St. Louis, etc., 
R. Co. v. Fowler, 1138 Mo. 458, 20 SW 
1069; Raleigh, etc., R. Co. v. Meck- 
lenburg Mfg. Co., 168 N. C. 156, 85 
SE 390, LRA1916A 1090; Nashville 
Interurban R. Co. v. Seay, 1 Tenn. 
Civ. A. 134, 144 [cit Cyc]. (2) Thus, 
where a railroad is to run through 
land, a witness may state that the 
land next to the railroad will be in- 
jured, and may point out on a map 
in evidence to what distance from 
the railroad the injury would extend. 
St. Louis, etc., R. Co. v. Fowler, 113 
Mo, 458, 20 SW 1069. 

73. Central Georgia Power Co. vy. 
Cornwell, 143 Ga. 9, 84 SE 67; Chi- 
cago, etc., R. Co. v. Nix, 137 Ill. 141, 
27 NE 81; Leavenworth, etc., R. Co. 
v. Paul, 28 Kan. 816; Wanamaker v. 
Philadelphia, 249 Pa. 492, 95 A 96; 
Dawson v. Pittsburgh, 159 Pa. 317, 
29 AUT. 

[a] A witness may state that no 
injury resulted from the appropria- 
tion of lands without fixing the val- 
ue of the land before and after the 
taking. Wanamaker vy. Philadelphia, 
249 Pa. 492, 95 A 96. 

74. Swan vy. Middlesex County, 
101 Mass. 172; Shattuck v. Stoneham 
Branch R. Co., 6 Allen (Mass.) 115; 
Dickenson vy. Fitchburg, 13 Gray 
(Mass.) 546; West Newbury v. Chase, 
5 Gray (Mass.) 421; Shaw v. Charles- 
town, 2 Gray (Mass.) 107; Dwight v. 
Hampden County, 11 Cush. (Mass.) 
201. 

75. 


Mewes v. Crescent Pipe Line 


Co., 170 Pa. 364, 82 A 1082; Michael, 


v. Crescent Pipe Line Co., 159 Pa. 
99, 28 A 204, 
76. Pike v. Chicago, 155 Ill. 656, 


40 NE 567; Taft v. Com., 158 Mass. 
526, 33 NE 1046. 

77. Ark.—Texas, ree Ou Vs 
Kirby, 44 Ark. 103. 


etc., 


EVIDENCE 


Cal.—Santa Ana v. Harlin, 99 Cal. 
538, 34 P 224. 

Fla.—Orange Belt R. Co. v. Craver, 
32 Fla. 28, 13 S 444. 

Ill—Keithsburg, ete, R. Co. v. 
Henry, 79 Ill. 290; Fox v. Chicago, 
ete., Rapid Transit R. Co., 68 Ill. A. 
417; Chicago, etc., R. Co. v. Howell, 
65 Ill. A. 3738. 

Ind.—Ohio Valley R., etc., Co. v. 
Kerth, 130 Ind. 314, NE 298; 
Frankfort, etc., R. Co. v. Windsor, 51 
Ind. 2388; Evansville, ete., Straight 
Line R. Co. v. Cochran, 10 Ind. 560; 
Consolidated Tract. Co. v. Jordan, 
36 Ind. A. 156, 75 NE 301. 

Kan:—Chicago, ete., R. Co. v. Cos- 
per, 42 Kan. 561, 22 P 634; Wichita, 
ogee Co, v. Kuhn, 38 Kan. 104, 16 

75. 

Ky.—Elizabethtown, etc., R. Co. v. 
Helm, 8 Bush 681. 

Me.—Snow v. Boston, ete., R. Co., 
65 Me. 230. 

Mass.—Tucker v. Massachusetts 
Cent. R. Co., 118 Mass. 546; Brainard 
v. Boston, etc., R. Co., 12 Gray 407. 


pe ee ae ae v. Covell, 29 Mich. 
359. 
Minn.—Lehmicke v. St. Paul, ete., 


R. Co., 19 Minn. 464; Derby v. Gal- 
lup, «>, Minn. 119. 

Mo.—Union El. Co. v. Kansas City 
Suburban Belt R. Co., 135° Mo. .353, 
SOLOW LOA, LiOUis! tes ReaCo. sve 
Fowler, 113 Mo. 458, 20 SW 1069. 

N. H.—Concord R. Co. v. Greely, 23 
Nae. Ue 

N. C.—Raleigh, etc, R. Co. v. 
Mecklenburg Mfg. Co., 166 N. C. 168, 
82 SE 5, LRAI916A 1079. 

Pa.—Jones vy. Erie, etc., R. Co., 151 
Pa. 30; 25,-A7134;, 31, AmSR. 722, 17 
LRA 758; Pennsylvania, etc., R., etc., 
Co. v. Bunnell, 81 Pa. 414; Brown v. 
Corey, 43 Pa. 495; Watson v. Pitts- 
burgh, etc., R. Co., 37 Pa. 469; State 
Line R. Co. v. Playford, 10 Pa. Cas. 
467, 14 A 355; Pittsburg Southern R. 
Co. v. Reed, 4 Pa. Cas. 353, 6 A 838; 
Railroad Co. v. Medill, 32 LegInt 
283. 

Tenn.—Nashville Interurban R. Co. 
v. Seay, 1 Tenn. Civ. A. 134, 144 [cit 
Cyc]. 

Tex.—Ft. Worth Compress Co. vy. 
Chicago, etc., R. Co., 18 ‘Tex. Civ. A. 
622, 45 SW 967. 

Wis.—Wolf v. Green Bay, etc., R. 
Co., 140 Wis. 337, 122 NW 743; Sny- 
der v. Western Union R. Co., 25 Wis. 
60. ' 
[a] Knowledge necessary for qual- 
ification —(1) Knowledge of market 
value has been required. Chicago, 
ete., R. Co. v. Stewart, 50 Kan. 33, 
81 P 668. (2) Knowing the conse- 
quences which usually follow the 
construction and operation of rail- 
roads is not a sufficient basis for an 
inference. Elizabethtown, etc., 
Co. v. Helm, 8 Busk (Ky.) 681. 
It is not necessary that the witness 
should know the location of the 
grades and cuts of the road as a 
preliminary to admissibility,  al- 
though this knowledge or the lack 
of it may affect the weight of the 
testimony. Ohio Valley R., etc., Co. 
v. Kerth, 130 Ind. 314, 30 NE 298. 


R. 
(3) 


(4) The weight is, however, unaffect- } 


ed where the witness is proceeding 
upon a substantially correct basis of 
fact. Dorlan v. East Brandywine, 
ete, Rs Co 46 Pa, 520: 

[b] The witness need not know 
of actual sales of such tracts of land. 
Frankfort, etc., R. Co. v. Windsor, 51 
Ind. 238. 

[ce] Failure to consider useful- 
ness for all purposes goes merely to 
the weight of the evidence and not 
to its admissibility. Enterprise 
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railroad,” or for the purpose of obtaining a water 
supply ;‘* and what has been or would be the ef- 
fect upon the value of burning?® or overflow- 
ing;®° or a change of condition created in any 
other way,** as by the erection of a nuisance;*? 
diverting the flow of a stream from the land; 
erecting an elevated railway;** operating a street 


Lumber Co. v. Porter, 165 Ala. 579, 
51 S 728. 

78. Flemister vy. Central Georgia 
Power Co., 140 Ga. 511, 79 SE 148; 
Barnett_v. St. Anthony Falls Water 
Power Co., 33 Minn. 265, 22 NW 535; 
Lee y. Springfield Water Co., 176 Pa. 
223, 35 A 184. 

79. Ind.—Chicago, etc., R. Co. v. 
Burden, 14 Ind. A. 512, 43 NE 155; 
Chicago, etc., R. Co. v. Smith, 6 Ind. 
A. 262, 33 NE 241. = 

Mo.—Union El. Co. v. Kansas ‘City 
Suburban Belt R. Co., 135 Mo. 353, 
375, 86 SW 1071. 

N. Y.—Roberts v. New York El. R. 
Cor, 128 NS Ys 455,628' = NE i4s6n" 13 
LRA 499. 

Tex.—Missouri, ete, R. Co. v. Neis- 
er, 54 Tex. Civ. A. 460, 118 SW 166. 

Wis.—Moore v. Chicago, etc. R. 
Co... 78 Wis. 120, 4% NW 273. 

SO. Hosmer v. Warner, 15 Gray 
(Mass.) 46; White Deer Creek Impr. 
Co. v. Sassaman, 67 Pa. 415; Hous- 
ton, @tc., Co. v. Knapp, 51 Tex. 
592; Gulf, ete., R. Co. v. Harmonson, 
(Tex. Cive A.) 22S'W 764. 

[a] Only a skilled witness, it is 
said, will be allowed to _ state the 
amount of damage caused by over- 
flowing land. Sinclair v. Roush, 14 


Ind, 450. 

81. lowa.—Kirkwood vy. Perry 
Town Lot, ere.,, Co.,,.1 78.) Lowa 10; 
159 NW 782. 


Md.—Jackson y. Shawinigan Elec- 
ree Products Co, s1329Md. 128, 10s RA: 

Mo.—Missouri Fire Clay Works v. 
Ellison, 30 Mo. A. 67. 

N. Y.—McGregor v. Brown, 10 N. 
Vigil tA 

Or.—Portland v. Tigard, 64 Or. 404, 
E204 EoD elo OL beso Sa. 


Pa.—Struthers v. R. Co. 4 Pa. 
Dist. 6.7.5. 

Tex.—St. Louis, ete, R. Co. v. 
Green, (Civ. A.) 183 SW...829; Et. 


Worth, etc., R. Co. v. Firestone, (Civ. 
A) L738 SW 919: 

W. Va.—Buckhannon, etc. R. Co. 
v. Great Scott: Coal, ete., Co., 75 W. 
Va. 423, 838 SE 1081. 

[a] Farm crossing.—Hunter  v. 
Burlington, ete., R. Co., 84 Iowa 605, 
51 NW 64. 

{[b] Removing machinery.—Mis- 
souri Fire Clay Works v. Ellison, 30 
Mo. A. 67. 

g2. Vandine v. Burpee, 13 Metc. 
(Mass.) 288, 46 AmD 733; Brennan 
v. Corsicana Cotton-Oil Co., (Tex. 
Civ. A.) 44 SW 588; Gauntlett v. 
Whitworth, 2 C. & K. 720, 61 ECL 


Brickkiln.—Vandine v. Bur- 


Gallagher v. Kingston Water 
Co., 25 App. Div. 82,.49 NYS 250 [aff 
164 N. Y. 602 mem, 58 NE 1087 mem]. 

84. Metrorolitan West Side El. 
R. Co. v. White, 166 Ill. 375, 46 NE 
OTS ROUrKe VE LOlin esis S Ua ik tC Or, 
221 Mo, 46, 119 SW 1094, 133 AmSR 
468; Shaw v. New York El. R. Co., 
187 N. Y. 186, 79 NE 984; Hunter v. 
Manhattan R. Co., 141 N. Y. 281, 36 
NE 400; Hine v. New York El. R. 
Co., 36 Hun (N. Y.)° 293; Roosevelt 
v. New York El. R. Co., OY 
Super. 438, 8 NYS 547; Gerber v. 
Metropolitan El. R. Co., 3 Misc. 427, 
23 NYS 166; Johnston y. Manhattan 
R. Co., 11 NYS 68 [app dism 134 N. 
Y. 613 mem, 31 NE 629 mem]. 

[a] Tllustration.— Where it is 
sought to condemn real estate for 
the use of an elevated railroad, wit- 
nesses testifying to the effect of 
such use on the value of the part 
not taken, but adjacent to that taken, 
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railway ;®> constructing a railroad embankment ;®° or 
raising the grade of a street;8? and what diminu- 
tion 88 or increase ®® in value, either absolutely or 
comparatively,®® has resulted. A witness may also 
state how much the value of the land would have 
been increased if a contract had been performed,®* 
if a railroad had been built,°? or if the land were 
drained;°* and a witness has been permitted to 
state the cause of a general depreciation in value of 
real estate in a particular locality °* and the proper 
capitalization of a company owning certain real 
property or franchises. 

The necessary knowledge to render his inference 
of value to the jury must be shown to be possessed 
by the witness, or his inference will not be re- 
ceived.°® A person engaged in the real estate busi- 

‘ness is usually deemed competent,?? and a real 
estate broker may be permitted to state his infer- 
ence of value, although ‘he does not live in the 
neighborhood of the land in question ®* and has 
never made a sale there.°® One who has been, for 
a number of years, assessor of the county in which 
land is situated, and subsequently has been engaged 
in appraising real property, and has seen and exam- 
ined the land in question is qualified to express an 
opinion as to its value.t A witness who is com- 


may state their previous experience 
as to the effect of an elevated rail- 
road on adjacent property as to its 
rental and market values, but should 
not be permitted to state how other 
property was_ specifically injured. 
Metropolitan West Side Bl. R. Co. v.| Ill. 632. 
White, 166 Ill. 375, 46 NE 978. 

[b] A witness who moved away 
before the elevated railroad was 
built may testify. Lewis v. Engle- 
wood EI. Re Co. 223° Til, 223, 79 NE 
44 


[c] On the other hand it has been 
held that the opinion of an expert 


91. 
92. 


164“ NM CYi 
mem]. 
95: 
Oh. Dec. 
(turnpike). 
96. 


Cincinnati 


EVIDENCE 


Co. v. Zerbe, 2 Walk. (Pa.) 409. 
Ironton Land Co. v. Butchart, 98. 
73 Minn. 39, 75 NW 749. 
Blagen v. Thompson, 
239, (39 P6477, 18 -LRAS 315. 
93. Spear v. Drainage Comrs., 113 as 


94. Gordon v. Kings County El. R. 2. 
Co., 23 App. Div. 51, 48 NYS 382 [aff | 493. 
563 mem, 
(Reprint) 874, 8 AmLR 562 
Ala.—Adler v. Pruitt, 169 Ala. 


[§§ 787-788 


petent on real estate values as a whole may state 
the value of an undivided interest, although he is 
without experience in the sale of such interests.* 
An acquaintance with other land not necessarily 
presenting elements of value similar to the land in 
controversy is not a qualification;? and the experi- 
ence of a witness that purchasers of real estate 
have a prejudice against deeds that except ease- 
ments does not qualify him to give an opinion on 
what will be the value of a given tract after con- 
struction of a railroad tunnel two hundred feet. 
below the surface.* 

Certainty required. A mere conjecture is not 
competent;> and for much the same reason the 
judgment of the witness as to the uses to which 
the land would be put in the near future has been 
held inadmissible.® 

Rentals not a proper basis. In an action for dam- 
ages resulting from the destrnetion of a building, 
an expert should not be permitted to express an 
opinion, based exclusively on the rentals, as to the 
value of the property before and after the acci- 
dent.” 

[§ 788] d. Services. A person who is famil- 
iar, although only in a general way, with the value 
of services® may state his estimate as to such 


129 P 755, 130. P 982: 
Lyman y. Boston, 164 Mass. 
99741 NB) 127: 

99. Amory v. Melrose, 162 Mass. 
556, 39 NE 276. 
Portland, ete., R. Co. v. Sand- 
ers, 86 Or. 62, 167 P 564. 
In re Smith, 261 Pa. 55, 104 A 


58 NE 1087 3. Metropolitan West Side El. R. 
Co. v. Dickinson, 161 Ill. 22, 48 NB 
706; Keeney vy. Fargo, 14 N. D. 428, 

105 NW 983. 
4 Pennsylvania, ete, R. Co. v. 
801, 70 A 


23 Or. 


Scarborough, 6 


as to what would have been the val- 
ue of certain land if an elevated rail- 
road had not been built and operated 
is incompetent. Roberts v. New 
York El. R. Co., 128. N. Y, 455, 472, 
28 NE 486, 13 LRA 499 (“This case 
is one where the facts which form 
the basis of opinion can be specified 
and should be stated, and the infer- 
ence to be drawn from these facts 
should be drawn by the court or by 
the jury’’). 

85. Tate v. Missouri, etc., R. Co., 
64 Mo. 149. 

86. Cal.—Santa Ana v. Harlin, 99 
Cal. 538, 34 P 224. 

Fla.—Orange Belt R. Co. v. Crav- 
er, 32 Fla. 23, 13 S 444. 

Ill.—Chicago, etc., R. Co. v. How- 
ells (Goer PAS ono. 

Ind. — Evansville, etc., Straight 
Line R. Co. v. Cochran, 10 Ind. 560. 
gor oy = Shows v. Covell, 29 Mich. 


Minn.—Derby v. Gallup, 5 Minn. 
119. 

87. Blair v. Charleston, 43 W. Va. 
Bay 26 SE 341, 64 AmSR 837, 35 LRA 
852. 


88. Brainard v. Boston, etc, R. 
Co., 12 Gray (Mass.) 407; Hart v. 
Chicago, ete., Co., 83 Nebr. 652, 


120 NW 176; Gordon vy. Kings Coun- 
ty El. R. Co., 23 App. Div. 51, 48 NY 
S 382 [aff 164 N. Y. 563 mem, 58 NH 
1087 mem]; Byrne v. Cambria, etc., 
Pi Oma Open ok, BOS AOI ae 

89. Baltimore Vv. Smith. etc., 
Brick Co., 80 Md. 458, 31 A 423; Shaw 
v. Charlestown, 2 Gray (Mass.) 107; 
Portland v. Tigard, 64 Or. 404, 129 P 
755, 130 P 982; Johnson vy. Tacoma, 
41 Wash. 51, 82 P 1092. 
_ [al Opening street.—Baltimore v. 
Smith, etc., Brick Co., 80 Md. 458, 31 
A 423. 

90. Ryman v. West End Coal Co., 
57 Pa. Super 412; Mine Hill, ete., R. 


213, 53 S.315, 32 URANS 889. 

Ark.—McDonough v. Williams, 86 
Ark. 600, 112 SW 164. 

Ga.—Flemister vy. Central Georgia 
Power Co., 140 Ga. 511, 79 SE 148. 

Ida.—Western R. Co. v. Columbia 
Conference E. L. A. S., 20 Ida. 568, 
119 P 60, 38 LRANS 497. 

Tll.—Lake Forest City v. Buckley, 
276 Ill. 38, 114 NE 572. 

Ky.—Elsey v. Lamkin, 156 Ky. 836, 
162 SW 106. 

Mass.—Klous v. Com., 188 Mass. 
149, 74 NE 330. 

N. J.—Crosby v. East Orange, 84 
Nifcd aun *108) (8%) Aw SAT, 

N. Y.—Chansky v. William Constr. 
Co., 144 NYS 687. 

Pa'—Burkhard vy. Pennsylvania 
Water Co., 248 Pa, 369, 90 A 157. 

Wash.—Standard Furniture Co. v. 
Seattle, 57 Wash, 290, 106 P 901. 

[a] Special knowledge is acquired 
to authorize a statement as to the 
value of: (1) Coal land. Baker v. 
Pittsburg, ete.,. R. Co.,.219 Pa. 398, 
68 A 1014. (2) Mining property. Mc- 
Donough y. Williams, 86 Ark. 600, 
112 Sw 164. 

[b] Offer of evidence to contra- 
dict.— When a witness as to the value 
of real estate has testified that he 
has based his opinion upon the prices 
obtained upon sales of other specifi- 
cally described real estate in the 
neighborhood of that in controversy, 


-|an offer of evidence of the prices ac- 


tually obtained at such sales must 
include an offer to prove that such 
prices were in fact different from 
what the witness, in basing his esti- 
mate of value thereon, understood 
them to be. Union Pac. 


RL COhe var 
Stanwood, 71 Nebr. 150, 91 NW 191, 


98 NW 656. 

97. Jackson v. Shawinigan Elec- 
tro Products Co., 132 Md. 128, 103 
A 453; Portland v. Tigard, 64 Or. 404, 


Schwarz, *75°°N2 J." Te 
134. 

5. Louisville, etc., R. Co. v. Asher, 
10 KyL 1021; Butchers’ Slaughtering, 
etce., Assoc. v. Com., 169 Mass. 103, 
47 NE 599; Carli v. Stillwater, etc., 
R. Co., 16 Minn. 260. 

{a] Illustration.—Where land was 
to be taken for the construction of 
a sewer, testimony was properly ex- 
cluded as to what percentage of its 
value a certain strip was affected by 
the sewer, where the witness had tes- 
tified that he did not know the value 
of the land, but had stated that such 
strip would be impaired in value by 
such taking if the portion taken was 
not adapted for use as a public high- 


way. Butchers’ Slaughtering, etce., 
Assoc. v. Com., 169 Mass. 103, 47 
NE 599. 


6. Central, Georgia Power Co. v. 
Stone, 139 Ga. 416, 77 SE 565; West 
Chicago St. R: Co. y. Chicago, 172 
Til. 198, 50 NE 185. 

7. Forster v. Rogers, 247 Pa. 54, 
93 A 26. 

8. Dak.—Edwards v. Fargo, 
R. Co., 4 Dak. 549, 33 NW 100. 

Ga. — Eagle, ete. Mfg. Co. v. 
Browne, 58 Ga. 240. 

Til. Heffron v. Brown, 155 Mil. 
322, 40 NE 588. 

Ind.—Johnson y. Thompson, 72 Ind. 
16%, 31 AmR 152: 


etc., 


La.—Figuras vy. Benoist, iil La. 
Ann. 6838. 

Md.—Stoner vy. Devilbiss, 70 Ma. 
144,16 A 440. 


Mich.—Hialey v. Hialey, 157 Mich. 
45, 121 NW 465. 

N. Y.—Hart v. Maloney, 101 App. 
Div, STi oIw NYS, 022. 

Tex.—Gonzales College v. McHugh, 
21 Tex. 256; Brady v. Richey, (Civ. 
A.) 187 SW 508; Floore v. Burgher, 
(Civ. A.) 128 SW 1152. 

Vt.—Stone v. Tuper, 58 Vt. 409, 
5 A 387. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
> f 
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value,® provided, of course, the facts cannot fully 
be placed before the jury, or they would not be 
‘competent to draw the proper inference.1° The ser- 
vices as to which the estimate may be received 
may be agricultural ;!+ brokerage,!? as selling? or 
leasing ** property or procuring a loan;1* building 


[a] Sufficient qualification may 


exist by reason of knowledge of: (1) 
The general price of labor. Lewis v. 
irickey, (20) Barb... CN. YJ» 887. C2) 


The difficulty of obtaining services 
of the nature in question at a par- 
ticular time and the price which they 
then commanded. Figuras v. Benoist, 
11 La, Ann. 683 (nurse in yellow fe- 
ver epidemic). 

{b] The extent of the witness’ ac- 
quaintance with the value of services 
similar to those involved in the in- 
quiry go to the weight of his infer- 
ence. Gonzales College v. McHugh, 
Z1 Tex. 256. 

{c] The infercrce will be rejected 
where: (1) It is based on mere hear- 
say. Lewis v. Eagle Ins. Co., 10 
Gray (Mass.) 508. (2) It involves 
the introduction of elements as to 
which the witness is not shown and 
cannot be assumed to have any 


Knowledge. Lewis v. Trickey, 20 
Barb. (N Y.) 387. 
8. U. S.—Société Nouvelle dAr- 


mement vy. Barnaby, 246 Fed. 68, 158 
CCA 294. 
ae: C.—Ferry v. Henderson, 32 App. 
RS Say dex v. Zeller, 113 Til. A. 

Kan.—Mampe vy, Kunkel, 95 Kan. 
602, 148 P 741. 

Mont.—Trogdon v. Hanson Sheep 
Co.7 495 Mont. 11, (139 PB 7922 

N. Y.—Kies v. Binghamton R. Co., 
177 App. Div. 242, 168 NYS 736; Hart 
v. Maloney, 101 App. Div. 37, 91 NYS 
922; In re Benton, 71 App. Div. 522, 
75 NYS 859. 

Tex.—Southern Tract. Co. v. Hul- 
bert, (Civ. A.) 177 SW 551. 

10. See supra §§ 596. 

11. Loy v. Petty, 3 Ind. A. 241, 
NE 788; Loucks v. Chicago, 
R. Co., 31 Minn. 626, 18 NW 


[a] Services of witness.—‘“It is 
-claimed the court erred in allowing 
the plaintiff to give in evidence his 
own opinion of the value of his serv- 
ices for labor prior to the accident. 
‘The occupation of the plaintiff was 
‘farming, and had been for many 
-years, he being engaged in carrying 
on a farm on his own account. It 
is not to be presumed that the jurors 
were all farmers, nor that they were 
qualified, without proof, to determine 
the value of a farmer’s labor. It 
was a proper subject for the opinion 
of competent witnesses.” Loucks v. 
Chicago, ete., R. Co., 31 Minn. 526, 
534, 18 NW 651, 656. 


12. Elting v. Sturtevant, 41 Conn. 
176; Fairchild v. Michigan Cent. R. 
Got. 8 © TERA, 591 8 ‘Glover’ v- ) Hen- 
derson, 120 Mo. 367, 25 SW 175, 41 
AmSR 695; Potts v. Aechternacht, 93 
Pain l33. 

13. Greer v. Laws, 56 Ark, 37, 18 


SW 1038; Clapp v. Schaus, 156 App., 


Div. 681, 14 NYS 451. 


[a] Sale may be of: (1) Land. 
Greer v. Laws, 56 Ark. 37, 18 SW 
1038. (2) Paintings. Cla 


ppv. 
Schaus, 156 App. Div. 681, 141 NYS 
451 


[b] Electric light plant. — Men 
who have had long experience in 
dealings involving the value of brok- 
ers’ services in the sale of railroad 
plants and corporations having pub- 
lic franchises may testify as to the 
value of services in the sale or pur- 
chase of an electric lighting corpo- 
ration, and the mere fact that their 
experience has not been with electric 
lighting plants is not of controlling 
importance. Hart v.. Maloney, 101 
App. Div, 37, 91 NYS 922. 

14. Floore ,v. Burgher, (Tex. Civ. 
A.) 128 SW 1152. : 


EVIDENCE 


15. Boyd v. Vale, 84 App. Div. 414, 
82 NYS 932. 

[a] Competent witnesses may be: 
(1) Bankers. Bagley vy. Carthage, 
etc., R. Co., 25 App. Div. 475, 49 NYS 
718 [aff 165 N. Y. 179, 58 NE 895]. 
(2) Loan brokers. Boyd v. Vale, 84 
App. Div. 414, 82 NYS 932. 

16. U. S.—Shields y. Norton, 143 
Fed. 802, 74 CCA 254. 

Ala.—Denson y. Acker, 78 S 76. 

Conn.—O’Keefe vy. St. Francis’ 
Church, 59 Conn. 551, 22 A 825. 

a C.—Ferry v. Henderson, 32 App. 

Kan.—Mampe vy. Kunkel, 95 Kan. 
602, 148 P 741. 

Tex.—Gonzales College v. McHugh, 
21 Tex. 256. 

[a] he services may consist of: 
(1) Building a church. O’Keefe v. 
St. Frincis’ Church, 59 Conn. 551, 22 
A 325. (2) Laying stone. Gonzales 
College v. McHugh, 21 Tex. 256. (3) 
Laying water pipes. Shields v. Nor- 
ton, 148 Fed. 802, 74 CCA 254. (4) 
Superintending construction. Ferry 
v. Henderson, 32 App. (D. C.) 41. 

17. Fowler v. Fowler, 111 Mich. 
676, 70 NW 336; Miller v. Richard- 
son, 88 Hun 49, 34 NYS 506. 

[a] Children. — The _ reasonable 
value of the services of certain mi- 
nor children about the home is not a 
proper subject of opinion. Rice v. 
Norfolk Southern R. Co., 167 N. C. 
1, 82 SE 1034. 

18. In re Pauly, 174 Iowa 122, 156 
NW 355; Maughan vy. Burns, 64 Vt. 
316, 23 A 583. 

[a] Care of infant.—Where com- 
pensation for keeping and caring for 
an infant is claimed, persons who, 
as the heads of families, have raised 
and cared for children, are compe- 
tent to testify as to the value of 
such services, although they had 
never rendered such services under 
exactly analogous conditions. In re 
Pauly, 174 Iowa 122, 156 NW 355. 


19. Schwanenfeldt v. Metropoli- 
tan St. R. Co., 187 Mo. A. 588, 174 
Sw 143. 


20. Cal.—Cowdery v. McChesney, 
6 Cal. Unrep. Cas. 315, 58 P 62. 

Iowa.—Beringer v. Dubuque St. R. 
Co., 118 Iowa 135, 91 NW 931; Alli- 
son v. Parkinson, 108 Iowa 154,78 


NW 845; Shafer v. Dean, 29 Iowa 
144. 

La.—Figuras v. Benoist, 11 La. 
Ann. 683. 


Md.—Doyle v. Gibson, 119 Md. 36, 
85 A 961. 
Mo.—Ryans v. Hospes, 167 Mo. 342, 


67 SW 285. 
Nebr.—Missouri Pac. R. Co. v. 
Palmer, 55 Nebr. 559, 76 NW 169. 
N. Y.—Reynolds v. Robinson, 64 


IN Wi 5892 , 

{a] A physician acquainted with 
the duties of nurses and accustomed 
to hire them is a competent witness 
as to the value of their services. 
Beringer v. Dubuque St. R. Co., 118 
Towa (135, $1. NW _ 931; *Aliison» Vv. 
Parkinson, 108 Iowa 154, 78 NW 845; 
Shafer v. Dean, 29 Iowa 144; Reyn- 
olds v. Robinson, 64 N. Y. 589; Kee- 
nan vy. Getsinger, 1 App. Div. 172, 
37 NYS 826; Woodward v. Bugsbee, 
2 Hun (N. Y.) 128. Contra Cameron 
Mill, etce., Co. v. Anderson, 34 Tex. 
Civ. A. 229, 78 SW 971. 

fb] A nurse (1) may state an 
opinion as to the value of such serv- 


ices. Cowdery v. McChesney, 6 Cal. 
Unrep. Cas. 315, 58 P 62: Shafer v. 
Dean, 29 Towa 144; Wallace v. 


Schaub, 81 Md. 594, 32 A 324: Ryans 
v. Hospes. 167 Mo. 342, 67 SW 285; 
Missouri Pac. R. Co. v. Palmer, 55 
Nebr. 559, 76 NW 169. (2) But long 
experience in nursing, and knowledge 
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or construction ;'® domestie,’* as board and eare,}® 
housekeeping,’® or nursing;2° mereantile;21 trans- 
portation ;*? or professional,?* as architect,?* attor- 
ney,”> civil engineer, or physician.2” 
‘at law, even though he is not engaged in active 
practice,?* is competent to testify as to the value 


An attorney 


of the value of the services of trained 
nurses, does not necessarily qualify 
a witness to testify to the value of a 
domestic without any experience 
whatever as a nurse, who attends 
Somewhat to a member of the house- 
hold. Weidman vy. Thompson, 53 App, 
Div. 22, 65 NYS 481. 


Mire Ala.—Parker v. Parker, 33 Ala. 
Conn.—Elting v. Sturtevant, 41 
Conn. 176. 


1ll.— Fairchild v. Michigan Cent. R-. 
Co., 8 Til. A. 591. 


lowa.—Carruthers vy. Towne, 86 
Iowa 318, 53 NW 240. 
Mass.—Shattuck v. Train, 116 


Mass. 296. 

Mich.—Hialey v. Hialey, 157 Mich. 
45, 121 NW 465. 

Mo.—Glover v. Henderson, 120: Mo. 
367, 25 SW 175, 41 AmSR 695. 

N. Y.—Clapp v. Sehaus, 156 App. 
Div. 681, 141 NYS 451; Penfield v. 
Sage, 71 Hun 573, 24 NYS 994. 
ae Disha v. Aechternacht, 93 Pa. 

Tex.—Brady vy. Richey, (Civ. A.) 
187 SW 508. 

[aj] The services may consist of: 
(1) Managing property. Matter of 
Benton, 71 App. Div. 522, 75 NYS 
859, (2) Managing a newspaper. 
Southern Tract, Co. v. Hulbert, (Tex. 
Civ. A.) 177 SW 551. (8) Superin- 
tending a business. Parker v. Park- 
er, 33 Ala. 459. 

[b] Bookkeeping.—Expert account- 
ants may testify as to the value of 
a bookkeeper’s services. Shattuck v. 
Train, 116 Mass. 296; Scott vy. Lilien- 
thal, 22 N. Y. Super. 224. 

22 4H. L. Halliday Milling Co. v. 
Louisiana, etc., Co., 80 Ark. 536, 98 
SW 374; Maryland Public Service 
Commn., v. Northern Cent. R. Co., 122 
Md. 355, 90 A 105. 

[a] Railroad.—Maryland Public 
Service Commn. v. Baltimore, etce., 
R. .Co.,°122 Md. 393, 90 A 119. 

23. Lake Shore, etc. R. Co. v. 
Teeters, (A.) 74 NE 1014 [aff 166 
Ind. 335, 77 NE 599, 5 LRANS 425]; 
Brady v. Richey, (Tex. Civ. A.) 187 
SW 508. 

{a] Witness may value his own 
services.—Lake Shore, etc, R. Co. 
v. Teeters, (A.) 74 NE 1014 [aff 166 
Ind. 335, 77 NE 599, 5 LRANS 425]. 


24. Wheeler v. Anglim, 193 Mass, 
600, 79 NE 810 (services of wit- 
ness). 

25. Ala.—Faulk v. Hobbie Gro- 


cery Co., 178 Ala. 254, 59 S 450; Ful- 
ler v. Stevens, 39 S 623. 

Ark.—Central Arkansas, ete, R. 
Co. v. Goelzer, 92 Ark. 569, 123 SW 
781. 


Cal.—Coonan v. Loewenthal, 129 
Cal. ‘197; 61°P'940. 

Ga.—Mutual L. Ins. Co. v. Cham- 
bliss, 131 Ga. 60, 61 SE 1034. 

Ind.—MeNiel v. Davidson, 37 Ind. 
336. 

Mo.—State v. Seavey, 137 Mo. A, 


1, 119 SW 17; Kingsbury v. Joseph, 
94 Mo. A. 298, 68 SW 93. 

N. Y.—In re Ellis, 176 App. Div. 
425, 163 NYS 27. 

[a] Where there is an express 
contract as to fees, opinion evidence 
as to value of the services is of 
course inadmissible. Matter of 
D’Adamo, 94 Misc. i, 157 NYS 374. 

26. McDonald v. Dodge County, 41 
Nebr. 905, 60 NW 366. 

27. Florida East Coast R. Co. v. 
Carter, 67 Fla. 335, 65. S 254, Ann 
Cas1916E 1299; Tedrow vy. Johnson, 
167 Towa 518, 149 NW 645; McKnight 


v. Detroit, ete. R. Co. (Mich.) 97 
NW 772. 
28. Blizzard v. Applegate, 61 ind. 


368. 
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of the services rendered by another attorney,”® and 
a physician is in a similar position with regard to 
Indeed a number of 
cases hold that a witness other than a member of 
the same profession is not competent to testify as’ 
services of an attorney ** or a 
physician ;*? but this view is opposed by other cases 
in which lay witnesses. have been allowed to state 
their opinions of the value of an attorney’s ser- 
vices,*? and a similar view has been expressed with 
respect to the value of a physician’s services.*4 The 


the value of medical services.*° 


to the value of the 


29. See Attorney and Client § 354, 

“Services performed by members 
of the legal profession in conducting 
litigation fall, we think, within this 
principle. There is no fixed stand- 
ard by which their value can be de- 
termined; their value and reasonable 
price vary with the magnitude and 
importance of the particular case, 
the degree of responsibility attach- 
ing to its manageinent, the difficuity 
of the questions involved, the ability 
and reputation of counsel engaged, 
the labor bestowed, and other mat- 
ters which will readily occur to the 
profession. The experience and 
knowledge of ordinary jurymen do 
not qualify them to-form an opinion 
as to the value of services of this 
kind; the case is not one where the 
opinions of witnesses should be ex- 
cluded, because they are no _ bet- 
ter than the opinions of the jury- 
men themselves. Qn the other hand, 
practicing lawyers occupy the posi- 
tion of experts as to the questions 
of this nature; from the character 
of, their business they are not only 
in the habit of estimating the value 
of professional services, but they en- 
joy peculiar advantages for so doing; 
their opinions of such value should 
therefore be received, not only be- 
cause they are qualified to perform 
them, but because it appears to be 
impracticable to furnish any more 
satisfactory evidence.” Allis v. Day, 
14 Minn. 516. 

[a] Class of practice.—It is not 
necessary that a lawyer, in order to 
be a competent witness, should have 
experience in the particular class of 
practice in question. Bachman v. 
O’Reilly, 14 Colo. 433, 24 P 546. 

[b] Basis of opinion. — Among 

the elements upon which the witness 
to the value of legal services may 
base his opinion are: (1) The char- 
acter and importance of the cause. 
Covey v. Campbell, 52 Ind. 157; Har- 
land v. Lilienthal, 53 N. Y. 438; Gar- 
field v. Kirk, 65 Barb. (N. Y.) 464. 
(2) The value of the subject mat- 
ter. Garfield v. Kirk, 65 Barb. (N. Y.) 
464. (3) The strength of the oppo- 
sition. Aldrich v. Brown, 103 Mass. 
527. 
[ec] Immateriality—In an action 
by an attorney for compensation, 
evidence of what another attorney 
would consider a reasonable fee for 
himself for similar services is im- 
material, for there is no uniform 
scale of attorney’s fees. Latourette 
v. Miller, 67; Or, 141, 135. P) 327. 

{d] Practicing in different states. 
—A Kansas City, Mo., attorney is 
not competent to testify to the value 
of legal services rendered in Fresno, 
Cal., in the absence of special knowl- 
edge as to the value of legal services 
there. State vy. Seavey, 137 Mo. A. 
Teo eS Wie. 

80. See Physicians and Surgeons 
[30 Cye 1600]. 

{a] Post-mortem examination.— 
Physicians may testify as to the 
value of making a post-mortem ex- 
amination, although ignorant of what 
others charge for such services. Ma- 
rion County v. Chambers, 75 Ind. 409. 

81. Hart vy. Vidal, 6 Cal. 56: Greg- 
ory Grocery Co. v. Beaton, 10 Kan. 
AY 2565262 © Powel ery Vv. CHStes, | 52 


Mo, A. 1; Kappler v. Storm, 54 Okl. 
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the subject.°7 
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493, 153 P 1142, 

32. Wood v. Brewer, 57 Ala. 515; 
Mock v. Kelly, 3 Ala. 387; Griffith 
v. McCandless, 9 Kan. A. 794, 59 P 
729; Missouri, ete., R. Co. v. Craig, 
44 Tex. Civ. A 583, 98 SW 907. 

33. McNiel v. Davidson, 37 Ind. 
336, 338; Murphree v. Anderson, 92 
Kan. 370, 140 P 880; Hand yv. Church, 
39) Hun «GN, Y.). 303, 302: 

“The competency of the witness did 
not necessarily depend upon his be- 
ing a lawyer, but upon the fact 
whether he had been so instructed by 
experience as to have peculiar sources 
of knowledge to guide him upon the 
subject of the value of these profes- 
sional services, fitting him to answer 
with more accuracy than others. 
Other persons’ besides professional 
men have knowledge of the value of 
professional services. ... We do not 
see why those who often procure and 
pay for such services should not 
acquire by experience considerable 
knowledge of their value. It may 
not be perfect, but the courts do not 
insist upon the highest knowledge as 
the test of competency.’ Hand v. 
Church, supra. 

“We do not regard the question as 
to the value of services by an attor- 
ney as one of science or skill for 
the testimony of experts. Any one 
who knows what the customary and 
usual charges of lawyers are can tes- 
tify. ... The compensation to an at- 
torney, for services rendered, should, 
like the pay for services of any one 
else, be fixed, in the absence of a 
special agreement relating thereto, 
by the usual and customary rate of 
charges for similar services, and not 
by a mere opinion, not based upon 
any facts. It is not a question, how- 
ever, upon or with reference to which 
lawyers alone can testify.’”’ McNiel 
vy. Davidson, supra, 

[a] A farmer who has had con- 
siderable litigation may testify as to 
the value of the services of his at- 
torney in defending an attachment 
case. Murphree v. Anderson, 92 Kan. 
370, 140 P 880. 

34. Lawrence v. Methuen, 187 
Mass. 592, 594, 73 NE 860 (‘We do 
not go so far as to say that one who 
is not a doctor could not qualify as 
an expert on the question of the 
reasonableness of the fees charged 
by a physician for medical services, 
yet the practical result which would 
follow if every one who had hired 
physicians or Knew of the amount 
charged by them could be called as 
an expert on the question is a matter 
to be considered”). 

85. Lindenthal v. Hatch, 61 N. J. 
Lie Zocor 662% 

36. Clark v.. Ellsworth, 104 Iowa 
442, 73 NW 1028. 

87. Swanson v. Mellon, 66 Minn. 
486, 69 NW 620. 

38. Ala.—Dugegar y. Pitts, 145 Ala. 
358, 39 S 905, 8 AnnCas 146. 

Ark.—Little Rock, etce., R. Co. v. 
Bruce, 55 Ark. 65, 17 SW 363. 

Mass.—Lawrence v. Methuen, 187 
Mass. 592, 73 NE 860. 

N. Y.—Kies v. Binghamton R. Co., 
puts App. Div. 242, 168 NYS 736. 

Tex.—Missouri, ete, R. Co. v. 
Golgi 44 Tex. Civ. A. 583, 98 SW 


[al A witness’ averment of his 


i ae, 
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evidence elicited should be more than mere guess- 
work ;*> but a question to an expert need not ex- 
pressly state facts which are necessarily implied ;*° 
nor need the witness have heard all the evidence on 
A witness not possessed of special 
skill, training, or knowledge, is not competent.** 

Market Value. 
value is admissible only in case a market value does 
not. exist or is not relevant.®® 
market value, four a relevant use,*° and it is af- 
firmatively shown,™ or can fairly be assumed,*” that 


An of 


estimate 


Where there is a 


own ignorance excludes his testi- 
mony. Dugegar v. Pitts, 145 Ala. 358, 


39 S 905, 8 AnnCas 146; Smith y. 
Kobbe, 59 Barb. (N. Y.) 289; Mis- 
souri, ete., R. Co. v. Craig, 44 Tex. 
Civ. A. 583, 98 SW 907. 

39. Iowa.—Weaver  v. Hartford 
Nat. F. Ins. Co., 181 Iowa 1000, 165 
NW 223; Raridan v. Central Iowa 


R. Co., 69 Iowa 527, 29 NW 599; Daly 
v. W. W. Kimball Co., 67 Iowa 132, 
24 NW. 756. 

Kan.—St. Louis, ete, R. Co. v. 
Chapman, 38 Kan. 307, "16 12 695, 5 
AmSR 744. 

Mass.—Aldrich y. Bay State Con- 
str. Co., 186 Mass. 489, 72 NE 53 


so H.—Beard vy. Kirk, 11 N. H. 
7 
N. Y.—Vroom “Y. Sage, 100 App. 


Div. 285, 91 NYS 456 [aff 184 N. Y. 
542 mem, 76 NE 1111 mem]. 


Tex.—Souther v. Hunt, (Civ. A.) 
141 SW -359;°Gulf, .ete.;> R. -Col v. 
Vancil, 2 Tex. Civ. A. 427, 428, 21 
SW 308. 


Wis.—Allen vy. Chicago, etc., R. Co., 
145 Wis. 2638, 129 NW 1094; Erd v. 
Chicago, etc., R. Co., 41 Wis. 65. 

“There was no market value .of 
such property, and in such case opin- 
ions of witnesses familiar with the 
facts, together with the facts and 
conditions, are admissible, to be 
judged by the jury in estimating the 
damages, It would be difficult in 
cases like this to determine the value 
of use by a mere statement of the 
facts. The opinion of a person hay- 
ing a knowledge of the facts would 
be some evidence, not an absolute 
guide—not binding upon the jury— 
but an assistance which would be 
available in the absence of more re- 
liable preof.” Gulf, ete. R. Co. v. 
Vancil, supra. 

40. Gearhart v. Clear Spring Wa- 
ter Co., 202 Pa. 292, 51 Ar 891. 

[a] Knowledge of market value 
for some other purpose does not 
qualify the witness. Loesch vy. 
Koehler,,144 Ind. 278, 41 NE 326, 43 
NEE 129, 35 LRA 682. 

41. U. S—Missouri, etc., R. Co. 
v. Truskett, 186 U. S. 480, 22 SCt 
943, 46 L. ed. 1259. 

Minn.—Russell vy. Hayden, 40 Minn. 
88, 41 NW 456. 


Mo.—Lay v. Chicago, etc., R. Co., 
157 Mo. A. 467, 1388 SW_ 884. 

Pa.—Katzenberg v. Star, 66 Pa. 
Super. 45. 

Tex.—Ft. Worth, ete, R. Co. v. 
Decatur Cotton Seed Oil Co., (Civ. 
A.) 193 SW °392; Pecos, ete.,,R. Co. 


v. Porter, (Civ. A.) 156 SW 267. 

[a] The statement of the witness 
(1) that he knows the market value 
is prima facie sufficient. Byrd Irr. 
Co. v. Smyth, (Tex. Civ. A.) 157 SW 
260; Gulf, ete, R. Cor v. Stewart, 
(Tex. Civ. A.) 141 Sw NOZ0" (2), es 


he is not cross-examined as to his 
knowledge he should be permitted to 
testify. Lay v. Chicago, ‘ete, R. 
Co., 157 Mo. A. 467, 138 SW _ 884; 
Pecos, ete, R. Co. v. Porter, (Tex. 
Civ. A.) 156 SW 267. 

42. U. S.—Missouri, etc., R., Co. 
v. Truskett, 104 Fed. 728 [aff 186 
WLS. 1480, 122% SCtin9 43) Abie Lewved. 
1259]. 


Ill.— Cleveland, ete., R. Co. v. Pat- 
ton, 203 Tll. 376, 67 NE 804 [aff 104 
Til. A. 550]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


munications 
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the witness knows what it is,*? although only as the 
result of inquiries,‘* or the use of market reports 


or quotations,*> prices current,*¢ 


he should state it,#8 as it exists in any relevant 
knows such market 
value may testify as to the increase or diminu- | 


market.*® So also one who 


lowa.—Hanson v. Western Union 
Tel. Co., 164 Towa 639, 146 NW 460. 


Minn.—McLennan y. Minneapolis, 
eae El. -Co., 57 Minn. 317, 59 NW 


Tex.—Pecos, etc., R. Co. v. Gray, 
(Civ. A.) 145 SW 728; Galveston, etc., 
R. Co. vy. Saunders, (Civ. A.) 141 
SW 829; Missouri, etc., R. Co. v. Pet- 
tit; moss Dex Civ.) A. 358, 117 Siw 894. 

[a] The owner of houses may be 
assumed to know their value. Cleve- 
land, ete:; R. -Cou:v. Patton; .203,, 111. 
876, 67 NE 804 [aff 104 Ill. A. 550]. 

[b] Knowledge of price paid is 
not alone a sufficient qualification to 
speak as to market value. Houston, 
ete., R. Co. v. Charwaine, 30 Tex. Civ. 
A. 633, 71 SW 401. 

3 43. U. S.—The Mobila, 147 Fed. 

82. 

Minn.—Berg v. Spink, 24 Minn. 138. 


N. Y.—Brody v. Birnbaum, 108 
NYS .581. 

N. C.—Ferebee v. Berry, 168 N. C. 
281, 84 SE 262. 


Tex.—Patterson v. Quanah, etc., R. 
Co., (Civ. A.) 195 SW 1163; Houston, 
2tG a. Coyive | Brackinys(Cin.eA. ail 9. 
Sw 804; Missouri, ete. R. Co. v. 
Moss, (Civ. At) 135 USIWe 16265 oSt. 
Louis, ete., R. Co. v. Gunter, 44 Tex. 
Civ. A. 480, 99 SW 152. 

Utah.—Salt Lake Inv. Co. v. Oregon 
Short Line R. Co., 46 Utah 203, 148 
124 ZIV 

Wis.—St. Paul Boom Co, y. Kemp, 
125 Wis. 138, 103 NW 259. 

[a] A statement that no market 
value exists for cattle as injured 
precludes an expression of the wit- 
ness’ opinion as to their market 
value. Ht. Worth, etc.,~ R. Co, v. 
Bryson, (Tex, Civ. A.) 195 SW 1165. 

[b] Knowledge of value of com- 
ponent parts is not necessary. Brody 
v. Birnbaum, 108 NYS 581. 

[c] “he estimate must be confined 
to the precise quality involved in the 


inquiry. Todd v. Warner, 48 How 
PrN Ye) 234° 
44. Thatcher vy. Kaucher, 2 Colo. 


698; Cleveland, etc., R. Co. v. Pat- 
ton, 203 Ill. 376, 67 NE 804; Kansas 
City Suburban Belt R. Co. v._Nor- 
cross, 137 Mo. 415, 38 SW 299; Boyce 
vy. Gingrich, 154 Mo. A. 198, 134 SW 
79: Genesee Fruit Co. v./Clarksville 
Cider Co., 114 Mo. A. 422, 89 SW 914; 
Missouri, ete., R. Co. v. Cocreham, 10 
Tex. Civ. A. 166, 30 SW 1118. 

45. Colo.kEHstes v. Denver, 
R. Co., 49 Colo. 378, 113 P 1005. 

Tll.— Jackson v. New York Cent., 
Clea OOO Welll. Ana 61. 

Jowa.—Hudson v. Northern Pac. R. 
Co., 92 Towa 231, 60 NW 608, 54 
AmSR 550. 

Mo.—Fountain v. Wabash R. Co., 
114 Mo. A. 676, 90 SW 39. 

N. Y.—Rodee v. Detroit F. & M. 
Ins. Co., 74 Hun 146, 26 NYS 242. 

N. D.—Cochrane v. National El. 
Co., 20 N. D. 169, 127 NW 725. 

Tex.—Western Union Tel. Co. v. 
Gorman, (Civ. A.) 174 SW 925; Hous- 
ton Packing Co. v. Griffith, (Civ. 
A.) 144 SW 1139; Texas, etc., R. Co. 
vy. Isenhower. 62 Tex. Civ. A. 223, 131 
SW 297; Galveston, ete, R. Co. v. 
Karrer, (Civ. A.) 109 SW 440; South- 
ern Kansas R. Co. v. Bennett, 46 
Tex. Civ. A. 379, 1083 SW 1115; Texas, 
ete, R. Co. v. Slator, (Civ. A.) 102 
SW 156; El Campo Rice Milling Co. 
vy. Montgomery, (Civ. A.) 95 SW 
1102; St. Louis, etc., R. Co. v. Gunter, 
39 Tex. Civ. A. 129, 86 SW 938; Texas 
Centi R. Co. v. Fisher, 18 Tex. Civ. 
A. 78, 43 SW 584. 

[a] An opinion in part influenced 
by reading market reports in trade 
journals or rewspapers. or by com- 
from other dealers. 


etc., 
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and the like,‘ 


Fountain vy. Wabash R. Co., 114 Mo. 
A. 676, 90 SW 398. 

[b] On the other hand it has been 
held that, where a witness had no 
knowledge of the local market except 
the market quotations in the news- 
papers, he was not qualified to ex- 
press an opinion as to such value, al- 
though as he was experienced in the 
cattle business, he was qualified to 
express an opinion of the compara- 
tive value of the class of steers in 
controversy and the class referred 


to in the market quotations. Hous- 
ton Packing Co. vy. Griffith, (Tex. 
Civ: A.) 164 SW 431. 

46. Estes v. Denver, ete., R. Co.,; 


49 Colo. 378, 113 P 1005; Whitney v. 
Thacher, 117 Mass. 523; Carle v. Nel- 
son, 145 Wis. 593, 130 NW 467. 

47. Ala.—Ellis v. Casey, 4 Ala. A. 
518, 58 S 724, 

Ga.—Central R., etc., Co. v. Skel- 
lie, 86 Ga. 686, 12 SH 1017. 

Mass.—Wheeler vy. Anglim, 193 
Mass, 600, 79 NE 810. 

Minn.—Hoxsie v. Empire Lumber 
Co., 41 Minn. 548, 42 NW 476. 

Mo.—Fountain v. Wabash R. Co., 
114 Mo. A. 676, 90 SW 393; Genesee 
Fruit Co. v. Clarksville Cider Co., 114 
Mo. A. 422, 89 Sw 914. 

N. C.—Ferebee v. Berry, 168 N. C. 
281, 84 SH 262. 

Or.—Brown v. Truax, 58 Or. 572, 
slnksy IEMA 

Tex.—Burr’s Ferry, etc., R. Co. v. 
Allen, (Civ. A.) 164 SW 878; El Cam- 
po Rice Milling Co. v. Montgomery, 
(Civ. A.) 95 SW 1102. 

Wis.—Carle v. Nelson, 145 Wis. 
593, 130 NW 467. ‘ 

[a] General avenues of informa- 
tion.—A witness can testify to the 
value of property if his knowledge 
of it is derived through the gen- 
eral avenues of information to which 
the ordinary business man resorts to 
inform himself of values for the 
proper conduct of his affairs and to 
guide his sales and purchases of 
property like that in controversy. 
Kansas City Suburban Belt R. Co. v. 
Norcross, 137 Mo. 415, 38 SW 299. 
To same effect Harris v. Quincy, etc., 
Rip Co, dibs Mos Arb 27, k947 Sw L010. 

[b] A person whose business is 
such that he is familiar with the 
value of an article which is the com- 
mon subject of sale is competent to 
testify as to its market value, al- 
though he has no personal knowledge 
of any particular sales. Cleveland 
v. Rowe, 99 Minn. 444, 109 NW 817. 


48. U. S.—Alfonso v. U. S., 1 F. 
Cas. No. 188, 2 Story 421. 
Colo.—Colorado Farm, etc., Co. v. 


York, 38 Colo. 239, 88 P 181. 

Conn.—A5tna Nat. Bank v. Charter 
Oak L. Ins. Co., 50 Conn. 167. 

Tll.— Franklin v. Krum, 171 Ill. 378, 
49 NE 513; Chicago, 5 
Mitchell, 159 Tl. 406, 
Burns v. Shoemaker, 172 Ill. A. 290. 

Ind.—Muncie, ete., Tract. Co.- v. 
Citizens’ Gas, etc., Co., 179 Ind. 322, 
100 NE 65. 

Iowa.—State v. Tennebom, 92 Iowa 
551, 61 NW 193. 


Mich.—Browne v. Moore, 32 Mich. 
254. 

N. H.—Whipple v. Walpole, 10 
N. H. 130. 


N. Y.—Woodruff vy. Imperial F. Ins. 
Conn 83 UNeeYs 33. 

N. C.—Ferebee v. Berry, 168 N. C. 
281, 84 SE 262. 

Tex.—Freeman vy. Taylor, 61 Tex. 
Civ. A. 398, 1830 SW 733; Texas, ete., 
R. Co. v. Owen, (Civ. A.) 128 SW 
1139; Chicago, etc., R. Co. v. Jones, 
(Civ. A.) 118 SW 759. : 

Utah.—Rich v. Utah Commercial, 
etc., Bank, 30 Utah 334, 84 P 1105. 
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tion °4 caused by certain occurrences; what the oc- 
currences were which occasioned the change;*? and 
how the market value will be affected by definite 
changes in the condition of the property.®? 
statement of market value may relate either to real 
estate °* or to personal property.®® 


The 
One who is en- 


[a] Reason for admission.—‘In 
the first place, the market value is 
necessarily a matter of opinion, as 
well as of fact, or rather of opinion 


gathered from facts. ... The mar- 
ket price or value, therefore, must 
in most cases, if not in all, be a 


matter of fact mixed up with opin- 
ion, for it must necessarily include a 
general price or value in the market, 
deducible from various averages, and 
approximations, and. the different 
qualities of the same class of goods. 
In the next place, the knowledge of 
the market price being thus, at least 
in part, a matter of skill, judgment, 
and opinion, it is in no just sense 
mere hearsay; but it is in the nature 
of ube ome ence of experts.” Alfonso 
Vic 4 ey FE. Cas. No. 188, 

421, 426. reeean 

[b] The witness need not be exact, 
and it is sufficient if he testifies that 
the price was above a certain figure. 
Ferebee y. Berry, 168 N. C. 281, 84 
SE 262. 

49. Wendnagel vy. Houston, 155 Ill. 
A. 664; Acrea v. Brayton, 75 Iowa 
719, 38 NW 171; Rodee v. Detroit F. 
& M. Ins. Co., 74 Hun 146, 26 NYS 242. 

50, Milbank y. Dennistoun, 23 
N. Y. Super, 382 (flour). 

51. Ark.—General Fire Extin- 
guisher Co. v. Beal-Doyle Dry Goods 
Co., 110 Ark. 49, 160 SW 889, Ann 
Cas191bD 794. 

Colo.—Hstes v. Denver, etc., R. Co., 
49 Colo. 378, 113° P (1005. 

Iowa.—Gilbert v. Chicago, etc., R. 
Co., 156 Iowa 440, 186 NW 911. 

Minn.—Winona, etc., R. Co. v. Wal- 
dron, 11 Minn. 515, 83 AmD 100. 

Nebr.—Kirkendall vy. Omaha, 39 
Nebr. 1, 57 NW 752. 

N. Y.—Ottenot v. New York, etc., 
R, (Co; 27NYS) 722) [rev sontlother 
grounds 23 NE 169]. 

Tex.—Missouri, ete, R. Co. v. 
Woods, (Civ. A.) 31 SW 237. 

[a] Dry goods.—General Fire Ex- 
tinguisher Co. vy. Beal-Doyle Dry 
Goods Co., 110 Ark, 49, 160 SW 889, 
AnnCas1915D 791. 

52. Milbank v, Dennistoun, 23 
N. Y. Super. 382 (flour). 

53. Pike v. Chicago, 155 Ill. 656, 
40 NE 567; Lay v. Chicago, ete., R. 
Co., 157 Mo. A. 467, 138 SW 884; 
St. Louis Southwestern R. Co. v. 
Allen, (Tex.,.Civ.”A.) 117 SW 923. 

54. Ga.—Central Georgia Power 
Co. v. Cornwell, 139 Ga. 1, 76 SE 387, 
AnnCas1914A 880. 

Mass.—Cornell-Andrews Smelting 
Co. vy. Boston, etce., Corp., 215 Mass. 
381, 102 NE 625. 

Mo.—Boyce vy. Gingrich, 151 Mo. 
A. 198, 134 SW 79. 

N. Y.—Woodruff v. Imperial F. Ins. 
Co., 83 IN. ¥. 133. 


Pa.—Gearhart v. Clear Spring Wa- 


ter. 'Co.; 202) Pane20 250 bd SA Esons 
Tex.—Porter v. Langley, (Civ. A.) 
155 SW 1042; Missouri, ete., R. Co. 


Vee Viurvaye® 1(Cive, Ace 1 5iOseS Vicia: 
Texas) Cent, | Re Co. wv. Qualls, .(Civ. 
A.) 124 SW 140; Sullivan vy. Missouri, 
etc., R. Co., 29 Tex. Civ. A. 429, 68 SW 
745. 

{a] Buildings. — Cornell-Andrews 
Smelting Co. v. Boston, etec., Corp., 
215 Mass. 381, 102 NE 625; Woodruff 
Vin Lriperial ah rins* Com SseN py, Liss: 

[b] Consideration of cost and util- 
ity.—Where a witness qualified as to 
the cash market value of property, a 
building on which was destroyed by 
fire, the fact that the cost and util- 
ity of the premises was also consid- 
ered by him, when testifying, would 
not affect his qualifications to testify. 
Missouri, ete., R. Co. v. Murray, (Tex. 
Cin, A.) 150 SW. 217. 

55. U. S.—Missouri, etc., R. Co. v. 
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gaged in buying and selling property of a certain 
character may give an estimate of the market value 
of property of such character,°® although he has 
While the element calling for skill 
in the estimation of market value lies in classifica- 
tion, grading as to quality, and the like,°* the wit- 
ness must possess the necessary knowledge to ren- 


not seen it.57 


der his inference of value or it 
ceived.®? 


fairly be assumed that the value 


Truskett, 186 U. S. 480, 22 SCt 943, 
46 L. ed. 1259. 

Ala.—Montgomery St. R. Co. v. 
Hastings, 138 Ala. 432, 35 S 412, 

Colo.—Estes v. Denver, etc., R. Co., 
49 Colo. 378, 113 P 1005. 

11l.— Cleveland, étc.,; R. Co. v. Pat- 
ton, 203 Ill. 376, 67 NE 804 [aff 104 
TI A. -550). 

Iowa.—Hanson y. Western Union 
Tel. Co., 164 Iowa 639, 146 NW 460. 

Mich.—Browne v. Moore, 32 Mich. 
254. 


Minn.—McLenran y. Minneapolis, 


ete, bl. Co. 57> Minny 9317,°59 NW. 
628. 

Mo.—Genesee Fruit Co. v. Clarks- 
ville Cider Co., 114 Mo. A. 422, 89 
SW 914. 

N. Y.—Weidner v. Olivit, 108 App. 
Div. 122,.96 NYS 37 [aff 188 N..-Y. 


611 mem, 81 NE 1178 mem]. 
N. C.—Ferebee v. Berry, 168 N. C. 


281, 84 SE 262. 
N. D.—Cochrane v. National El. 
03; 20. N. D. 169, 127 NW 725. 
Or.—Brown v. Truax, 58 Or. 572, 
2G US eRe 
Ss. D.—Berry v. Chicago, ote) R. 
Co., 24 S. D. 611, 124 NW ‘859 
Tex.—Western Union Tel Co. v. 


Gorham, (Civ. A.) 174 SW 925; Gulf, 
etc., R. Co. v. Stewart, (Civ. A.) 141 
SW 1020. 

Utah.—Rich v. Utah Commercial, 
etc., Bank, 30 Utah 334, 84 P 1105. 

Wis.—Carle v. Nelson, 145 Wis. 593, 
130 NW 467. 

{a] The statement may relate to: 
(1) Apples. Weidner v. Olivit, 108 
App. Divi! 122, 96 NYS 37 [aft 188 
N. Y. 611 mem, 81 NE 1178 mem]; 
Gulf, etc., R. Co. v. Stewart, (Tex. 
Civ. A.) 141 SW 1020. (2) Cattle. 
Missouri, etc., R. Co. v. Truskett, 186 
U. S. 480, 22 SCt 943, 46 L. ed. 1259; 
Estes v. Denver, etc., R. Co., 49 Colo. 
378, 113 P 1005; Hanson v. Western 
Union Tel. Co., 164 Iowa 639, 146 NW 
460 (farmers and stock buyers); 
Gilbert v. Chicago, etc., R. Co., 156 
Iowa 440, 136 NW 911; Lay v. Chi- 
cago, ete, R. Co.,.157) Mo. A. 467, 
138 SW 884; R. Co. v. Timberlake, 
(Tex. Civ. A.) 192 SW 356; Western 
Union Tel. Co. v. Gorman, (Tex. Civ. 
A.) 174 SW 925; Houston Packing 


Co; v...Griffith, (Text! Civ.) Aj) + 164 
Sw 431; St. Louis, etce., MO OME Ns, 
Wood, (Tex. Civ. A.) 147 SW 288; 


ecos, ete., R. Co. v. Gray, (Tex. Civ. 
A.) 145 SW 728; Galveston, etc., R. 
Co. v. Saunders, (Tex. Civ. A.) 141 
SW 829; Missouri, ete, R. Co. v. 
Moss, (Tex. Civ. A.) 135 SW 626; 
Missouri, etc., R. Co. v. Pettit, 54 Tex. 
Civ. A. 358, 117 SW 894; St. Louis, 
etce., R. Co. v. Gunter, 44 Tex. Civ. 
A. 480, 99 SW 152. (3) Grain. Coch- 
rane v. National El. Co., 20 N. D. 
169, 127 NW 725. (4) Hats. Model 
‘Clothing Co. v. Columbia Transfer 
Co., 158 Mo. A. 481, 189 SW _ 242. (5) 
Horses. Montgomery St. R. Co. v. 
Hastings, 138 Ala. 432, 35 S 412; 
Cleveland, etc., R. Co. v. Patton, 203 
TI 37667 NE 804 fate TOF Ti vA, 
Bo Browne v. Moore, 32 Mich. aOR 
Berry vy. Chicago, "etel Re Col 24°S) 


611, 124 NW 859; Chicago, etc., as 
Co. v. Jones, (Tex. Civ. A.) 118 SW 
7593" Gulf} ete.,, Ri Co. vi -Cunning- 


Knowledge of market value in one mar- 
ket does not qualify the witness to state what it is 
in another market,®° unless the markets are so near 
or the prevailing conditions so similar that it may 


EVIDENCE 


both markets.® 


all purposes.°®? 


will wee be re- 


has stated that 


is the same in 


ham, 51 Tex. Civ. A. 368, 113 SW 767; 
Ft. Worth, etc., R. Co. v. Hickox, 
(Tex. Civ. A.) 103 SW 202. (6) Logs 
and lumber. Kilpatrick v. Whitmer, 


TS tApp: Div.,.98) 103) INIVS 37.7 USE. 
Paul Boom Co. vy. Kemp, 125 Wis 
138, 103 NW 259. (7) Melons. Colo- 


rado Farm, etc., Co. v. York, 38 Colo. 
239, 88 P 181. (8) Mules. Missouri, 
ete., R. Co. v. Cocreham, 10 Tex. Civ. 
A 166, “30°SW £1187'"(9)) A. piano. 
Daly v. W..W. Kimball Co., 67 lowa 
132, 24 NW 756. (10) Potatoes. Fere- 
bee v. Berry, 168 N. C. 281, 84 SE 
262..°(11) Poultry. ‘Texas’ Cent. Co. 
v. Fisher, 18 Tex. Civ. A. 78, 43 SW 
584. (12) Sheep. Rich v. Utah Com- 
mercial, ete., Bank, 30 Utah 334, 84 
P 1103. (13) Timber. Callen v. Col- 
lins, (Tex. Civ. A.) 154 SW 673. (14) 
Tobacco. Carle v. Nelson, 145 Wis. 
593, 130 NW 467. (15) A _ vessel. 
The Mobila, 147 Fed. 882. (16) Vine- 
gar. Genesee Fruit Co. v. Clarksville 
Cider Co., 114 Mo. A. 422, 89 SW 
914. (17) Wheat. McLennan yv. Min- 
neapolis, etc.,, Hl. Co., 57 Minn, 317, 
59 NW 628. (18) Wood. Brown v. 
TPruax, 58 Or, 572,115 ‘Pp 597. 

56. Bush v. Altschul, 128 Ark. 


103, 193 SW, 280. 
Altschul, 128 Ark. 


57. ‘Bush v. 
103, 193 SW 280 
58. Missouri, etc., R. Co. v. Trus- 
kett, 186 U. S. 480, 22 SCt 948, 46 L. 
ed. 1259. 
59. Cal—Converse  v. 
166 Cal,1,/134.P 977. 
Iowa.—Tracy v. Mt. Pleasant, 165 
Iowa 435, 146 NW 78. 
Mass.—Lawton v. Chase, 108 Mass. 


238. : 
Smith, 127 NYS 


N. Y.-—Willis v. 
460. 

Tex.—lIllinois Cent. R. Co. v. Free- 
man, (Civ, A.) 182 SW 369; Carroll 
v. Mitchell-Park Mfg. Co., 60 Tex. 
Civ. A. 2638, 128 SW 446. 

{a] A foundryman is not neces- 
sarily qualified to state the market 
value of a machine. Carroll v. Mit- 
chell-Park Mfg. Co., 60 Tex. Civ. A. 
263, 128 SW 446. 

[b] A dairyman is not competent 
to testify as to the value of the 
cream that would be produced by 
fifty average cows during certain 
years, where it is not shown that he 
knew what the market value of 
cream was in those years. Converse 
v. Ferguson, 166 Cal. 1; 134 P 977. 

[ec] A credit man, who had never 
bought or sold goods, but had seen 
the goods sold and knew that the 
plaintiff's firm had marked its goods 
according to the market price, can- 
not testify as to value of the goods. 
Willis v. Smith, 127 NYS 460. 

[d] Change.—A witness who does 
not know what the market value of 
property is cannot state how it 
would be affected by designated acts. 
Lawton v. Chase, 108 Mass. 238. But 
compare Dallas, ete., R. Co. v. Che- 
nault, (Tex. Civ. A.) 16 SW 173 (hold- 
ing that, although the witnesses 
stated that they did not know how 
much the,land had decreased in mar- 
ket value, they were properly allowed 
to testify that in their opinion it had 
been damaged to a certain amount). 

[e] A witness who disclaims all 


Ferguson, 


[§ 790] K. Examination of Witnesses—l. 
dinary Observers—a. 
rules as to the examination of witnesses,®* with such 
modifications as the character of the testimony ren- 
ders necessary, apply to the examination of wit- 
nesses giving sopinion evidence.** 


pressed to give an opinion.® 
misleading ®* or indefinite ® should not be per- 
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But if a witness knows the market 
value of property for one or more purposes, he is 
competent, although he does not know its value for 


Or- 


In General. The general 


A witness who 
hé has no opinion should not be 
A question which is 


knowledge of the market value is 
rejected. Chicago, “étey, UR~ * Col? av. 
Douglass, (Tex. Civ. A.) 76 SW 449; 
Seattle, .etc., R. Co. v. Gilchrist, 4 
Wash. 509, 30 P 738. 


noe Greeley vy. Stilson, 27 Mich. 
61, Houston Packing Co. v. Grif- 
fith,.\ (Tex. Ciy.. -AS) W64 Swe t43e 


(plaintiff properly permitted to ex- 
press opinion as to market value of 
cattle in Houston, where he had full 
knowledge of the market at Ft. 
Worth and had made a comparison 
of the sl markets). 

165 


62... “Tracy” V._-ME-. 
Iowa 435, 146 NW 78. 

See Witnesses [40 Cyc 2406]. 
(Ala. ) 


63. 

64. Catanzano v. Jackson, 

73 S 510; Foote y. Charles Burke, 
Ine., 173 NYS 496. 

65. Matter of Smart, 84 Misc. 336, 
145 NYS 8388 (so holding with re- 
spect to an unskilled witness called 
to testify to handwriting, who, it 
was held, could not give his opinion 
that the disputed signature was “un- 
like” the testator’s handwriting). 

66. Jacobs y. Disharoon, 113 Md. 
92, 77 A 258 (a question as to 
whether a purchaser entered into 
possession of the land. as it was 
staked by the vendor was misleading, 
as leading the witness to state that 
the purchaser took possession of the 
property, as far as the witness 
knew). 

67. Hoagland y. Canfield, 160 Fed. 
146; Currie y. Consolidated R. Co., 
81° Cohn... 383)" 71. A 3563! Palmers iy. 
St. Louis, ete, Ri.Cog 142 Mio: TAL 
440, 127 SW 96; Carr v. American 
Locomotive Co., 29 R. I. 276, 70 A 
196. 

[a] Dlustrations.—(i) Where in 
an action for injuries to a servant 
by the blowing out of a defective oil 
burner valve stem, a witness not 
called or aualified as an expert was 
asked, “If a valve like that 
equipped with:a wheel fits so that 
the stem could not be moved by tak- 
ing hold of it with the fingers, and 
the wheel becomes lost and a man 
does a job like that on the end of 
the stem by putting a crossbar on it 
to take the place of the wheel, and 
after that job is done the stem is 
found to be loose in the valve... 
would you say the doing of the work 
had anything te do with the changed 
condition in the stem of the valve?” 
such question was objectionable as 
too indefinite to be addressed even 
to an expert. Carr vy. American Lo- 
comotive Co., 29 R. I. 276, 70 A 196. 
(2) In an action for the destruction 
of a vehicle in a collision with a 
street car, a question to a witness, 
who stated that he had made obser- 
vation as to how far one could see 
ahead from the platform of a trolley 
car on a clear night when the moon 
was not shining and the headlight 
was a single incandescent bulb, as 
to what that distance was was prop- 
erly excluded in the discretion of 
the court, as the question did not 
state the candle power of the bulb, 
and the witness was not an expert. 
Currie v. Consolidated R.* Co., 81 
Conn. 383, 71 A 356. (3) A question 


Pleasant, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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mitted, and a question as to whether plaintifft’s 
demeanor on the witness stand was different from 
that when the witness met him at a certain time 
has been excluded as unfair.*® Where, in an action 
for assault, a witness who saw the assault testified 
that he supposed plaintiff’s feelings were hurt, that 
it would have hurt witness’ feelings, a question 
“*[ Plaintiff] didn’t look like he was hurt, did he?’’ 
was proper in form.®? Where, after a witness had 
testified that the limit for age for frame buildings 
considering ordinary repairs was thirty years, and 
that such limit was based on the general experience 
of engineers, builders, and architects, it was proper 
to sustain an objection to the further question 
whether there were tables on that subject which 
were accepted by builders, engineers, and archi- 
tects the same as mortuary tables are accepted by 
insurance companies and others.7° 

Testimony as to mental condition. The examina- 
tion of a nonexpert witness testifying as to mental 
capacity should be full and ample,’ and while the 
trial court has some discretion as to the form of 
questions concerning mental unsoundness, its re- 
fusal to exercise such discretion furnishes no legal 
ground for complaint.” A question calling for a 
witness’ opinion as to a testator’s mental capacity 
prior to a specified date is objectionable for in- 
definiteness as to time,’? but an answer that a wit- 
ness considered testatrix of sound and disposing 
mind ‘‘at that time’’ has been held not objection- 
able for failure to fix the time, it being fairly in- 
ferable that ‘‘that time’’ referred to the time of 
making the will.7* Questions as to whether witness 
had noticed any failure of memory, or anything to 
indicate that testator was not of sound mind, are 
competent,’> but questions calling for a nonexpert 
witness’ opinion as to whether testatrix was of 
sound mind, from witness’ knowledge of what she 
observed of testatrix on a certain day and from 
what the witness had learned, have been held ob- 
jectionable.”® It has been held not error to permit 


EVIDENCE 
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a nonexpert witness, testifying that testatrix, al- 
though stricken with paralysis, had capacity to 
make a will, to state what he had observed as to the 
mental condition of his father, who suffered for 
many years from paralysis, where the court charged 
that the observation of the witness‘of the condition 
of his father was merely to aid the jury in consid- 
ering the weight of his testimony.”? 

Testimony as to value. A nonexpert testifying 
as to the value of destroyed property may give his 
estimate in single or gross amounts,78’ and a wit- 
ness who has stated what the land in question was 
worth, as a whole, may be asked to state the value - 
of different parts thereof, as of the farm land, 
woodland, ete.*® It is competent to inquire of wit- , 
nesses what was the market value of crops at the 
time of the destruction, without specially inco:po- 
rating into the question put to such witness the 
proposition as to whether or not such crops might 
or might not mature.*° In an action for damages 
to property caused by the maintenance of a nui- 
sance incident to the construction and operation of 
a railroad, evidence that the market value of the 
property had depreciated fifty per cent by reason 
of such nuisance is admissible, although witness is. 
unable to state in dollars and cents the amount of 
depreciation.*! On trial of the right of property 
levied on under execution, where the question for 
the jury is the reasonableness of the price paid by 
claimants for the goods assigned by the execution 
defendant, a question asked a witness, as to whether 
in his opinion the amount paid was reasonable, was 
properly excluded, the proper question being, 
‘‘What in your opinion was the value of the stock 
of goods?’’ 8 

[§ 791] b. Cross-Examination. A witness tes- 
tifying as to his opinion may be cross-examined as 
to the facts and grounds upon which his opinion is 
based,®* and generally cross-examination legitimate- 
ly tending to test the accuracy and truthfulness of 


the witness®* and the value of his testimony * 


“how far . would a spark on a 74. Spiers v. Wendershott, 142|nesses in estimating the amount of 
windy day, going through the mesh|Iowa 446, 120 NW 1058. damage testified to by them and by 
of the size used on the Pennsylvania 75. McCoy vy. Jordan, 184 Mass.|a process of elimination to limit the 
Railroad, carry and be capable of |575, 69 NE 358. amount of damages estimated by 
setting fire to paper or other ob- 76. In re Dolbeer, 149 Cal. 227,| such witnesses so as to include only 


jects of that character’ was objec- 


86 P 695, 9 AnnCas 795. 


such aS were proper.’ Danville, etc., 


tionable for failure to embody the Tiee\ MOLL Ve, Ith os, Ne awe 9 Yonl Et. COL Ve, Lidrick, ws dle Aus oo. 557. 
conditions existing at the time of/69 SH 224, {a] MTlustration—In an _ action 
the fire which caused the damage 78. Chicago, etc., R. Co. v. Ohio|against an executor to recover for 
sued for. Hitchner Wall Paper Co.| City Lumber Co., 214 Fed. 751, 131] services rendered testator during his 
v. Pennsylvania R. Co., 158 Fed. 1011| CCA 57. : declining years, it was _ prejudicial ; 
{aff 168 Fed. 602, 93 CCA 598]. (4) 79. Reinke v. Chicago Sanitary|error to exclude a question asked a 
A question as to how soon a passen-| Dist., 260 Ill. 380, 103 NE 236. witness on cross-examination wheth- 
ger train running twenty to thirty 80. Chicago, etc., LEA Come |e the valuation she placed on plain- 
miles per hour could be stopped was; Stroud, 129 Ill. A. 348. tiff’s services was based on the tes- 
improper where it ignored all the 81. St. Louis, etc., R. Co. v. Payne,|timony given in the case. Butcher 


facts of the particular case, the num- 


ber of cars in the train, and whether 82. 
it was running up or down grade.| 660, 51 S 164. 
Palmer. v. St. Louis, ete., R. Co., 142 83. 


Mo. A. 440, 127 SW 96. (5),.A ques- 
tion calling for an opinion of a wit- 
ness as to the space within which a 
team with a similar load to that by 
which plaintiff was struck could have 
been stopped should have assumed 
the existence of the team, the truck, 


Ve, Hooser, 


153, 41 S 856. 


HSH) TAL, 553. 


47 sex, iv) Au. 1945 LO4 SW, 1077. 
Lightman v. Epstein, 164 Ala. 


Ala.—Pilcher v. Smith, 4 Ala. 
A. 444, 58 S 672; United Order G. C. 
160 Ala. 
Huggins v. Southern R. Co., 148 Ala. 


Ill.—Green v. Jennings, 184 Ill. A. 


340; Danville, etc., R. Co. v. Tidrick, 


v. Geissenhainer, 125 App. Div. 272, 
109 NYS 150. 

[b] In condemnation proceedings, 
a witness may be asked as to par- 
ticular sales, to ascertain whether 
he considered them in forming opin- 
ion as to value, and it may be shown 
that his opinion was based on misap- 
' prehension of facts; but an attempt 
to weaken the testimony of a wit- 
ness by showing that his opinion was 


334, 49 S 354; 


the load, the weight thereof, the Iowa.—Brown v. Palo Alto County | not based or a proper comparison of 
grade of the street, the driver and|Drain. Dist. No. 48, 163 Iowa 290,| properties is incompetent. Neely _v. 
speed, etc. Hoagland v. Canfield, 160|}143 NW 1077. Western Allegheny R. Co., 219 Pa. 
Fed. 146. Mass.—Hyde vy. Fall River, 197) 349, 68 A 829. 

68. Dowd v. McGinnity, 30 N. D.| Mass. 4, 83 NE 323. 84. Wood, etc., Co. v. Basler, (Cal. 
308, 152 NW 524. Mo.—Deal v. St. Louis, ete., R. Co.,| A.) 173 P 1109; Plaude v. Mississippi, 

69. Barlow v. Hamilton, 151 Ala.|144 Mo. A. 684, 129 SW 50. : etc., Boom Co., 141 Minn. 170, 169 
634, 44 8.657. N. Y.—Butcher v. Geissenhainer,| NW 600; Herzig v. Sandberg, 54 


70. West Chicago Park Comrs. v. 


125 App. Div. 272, 109 NYS 159. 


Mont. 1538, 172) 2 \132% Pecos, etc., R. 


Boal, 232 Ill. 248, 83 NE 824. Oh.—Moore v. Caldwell, 27 Oh. Cir.| Co. v. Porter, (Tex. Civ. A.) 156 SW 
71. Johnston vy. Johnston, 174 Ala.; Ct. 449. ° ; apf el 267. A 
220, 57 S 450. ‘Tt was entirely within the prov- 85. Ill—Chicago v. Lehmann, 262 

72. Spiers v. Hendershott, 142|ince of counsel for appellant to as-| Ill. 468, 104 NE 829. ’ 
Iowa 446, 120 NW 1058. certain upon a cross-examination of N. Y.— Wilsker v. Gerli, 182 App. 
73. Wuyck v. Rennie, 151 Cal. 411,| appellees’ witnesses the elements| Div. 787, 170 NYS 288. 


90 P9239, 


which were considered by such wit- 


N. C.—Bennett v. Winston-Salem 


704 [220.J.] 


should be permitted. But such cross-examination 
cannot be permitted until after the direct exam- 
ination of the witness has been concluded.*® The 
cross-examination must be confined to the scope of 
the examination in chiet,*7 and a question based on 
an assumption not warranted by the evidence is 
inadmissible.6 It has been held that on cross- 
examination of a witness who has testified to san- 
ity or insanity of testator, he may be asked as to 
testator’s capacity to make a will in order to test 
the witness, but not to establish the fact;5® but on 
the other hand it has been considered that testi- 
~ mony of attesting witnesses, that testatrix at the 
time of the execution of the will was of disposing 
memory, received without objection, gave contest- 
ant no right to ask, on cross-examination of a non- 
expert for proponent, for his opinion whether tes- 
tatrix was of a disposing mind.°°. Where a witness 
on cross-examination is pressed to state the reasons 
for his conclusion, his answer, although not strictly 
responsive, is properly admitted.®t Where, in a 
suit to set aside the probate of a will on the ground 
of testator’s incapacity, witnesses expressed opin- 
ions that testator was not of sound mind, questions 
on their cross-examination whether they had not 
transacted ordinary business with testator, and why 
they had done so, were improper, as whether a 
transaction amounted to ordinary business could 
not be determined by the witnesses, and their mo- 
tives were immaterial.®? In an action for injuries 
to property from the discharge of smoke and burn- 
ing cinders from engines, where plaintiff had stated 
the facts inducing him to believe that cinders had 
set fire to his stable, such testimony could not be 
excluded because on ecross-examination he declined 
to state that in his own knowledge the burning of 
the stable was caused by cinders from defendant’s 
engines.°* The rule concerning the right of lay 
witnesses to give their opinion is the same whether 
the questions are asked on direct or cross-examina- 
tion,°* and nonexpert witnesses who give their opin- 
ion as to whether another person was subject to 
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cross-examination.® 

A witness as to value may be cross-examined as 
to the value of the component parts of the prop- 
erty,°® and an owner of property who testifies as to 
its value, or as to a depreciation in value, may be 
asked on cross-examination what he would take for 
it..7 But where a witness in condemnation pro- 
ceedings has stated the element of damages to the 
land not taken, as a basis for the opinion expressed, 
it is improper to ask him why he stated that the 
damage was a certain amount per acre, rather than 
other larger or smaller amounts.*® 

A witness to handwriting who is asked on eross- 
examination whether the signatures to certain docu- 
ments, not in-evidence, are genuine, may decline to 
answer unless he is permitted to examine the docu- 
ments.°® Where a nonexpert witness in a will 
contest testified that he had seen testator sign a 
prior will, admitted to be genuine, and certain 
checks, one of which was paid to witness, and that 
in his opinion the alleged signature of testator to 
the proposed will was not genuine, because in mak- 
ing an ‘‘R’’ in the proposed will the tail of the 
letter came down lke a ‘‘y,’’ which was not’ the 
case in the signature to the prior will, it was not 
error for the court to refuse to permit proponent, 
on further cross-examination of the witness, to 
show, after he had identified the check executed by 
testator to him, that the tail of the ‘‘R’’ in the sig- 
nature to the check was the same as in the signature 
to the proposed will.t 

The extent to which cross-examination shall go is 
a matter resting largely in the discretion of the trial 
court,? which will not be controlled by an appellate 
court unless an abuse thereof is shown; but it has 
been said that a wide range should be allowed in 
the eross-examination of nonexperts who testify as 
to mental capacity.* 

[$792] 2. Skilled Observers and Experts—a. 
In General. Where a skilled witness testifies as 
to his inferences from sensation, the questions pro- 
pounded to him, and his answers thereto, must be 


delusions cannot be asked hypothetical questions on | based on facts previously stated by him,® or his 


Southbound R. Co., 170 N. C. 389, 87 
SE 133, LRA1916D 1074. 

Pa.—Tiffany v. Delaware, etc, R. 
Co., 262 Pa. 300, 105 A 101. 

Tex.—Sherman Gas, etc., Co. v. 
Belden, (Civ. A.) 115 SW 897. 

Vt.—Rowley v. Shepardson, 85 Vt. 
1266, SL VA O17. 

[a] Tlustration.—Where, in an 
action for a private nuisance by the 
operation of an electric light plant 
near plaintiff’s property, a witness on 
direct examination testified that there 
hod been no depreciation in plaintiffs’ 
property occasioned by the plant, it 
was proper on cross-examination to 
show the true facts and ask his opin- 
ion as to what effect proved facts 
which were unknown to him would 
have on his opinion. Sherman Gas, 
etc., Co. v. Belden, (Tex. Civ. A.) 115 
SW 897. 

86. Moore v. Caldwell, 27 Oh. Cir. 
Ct. 449 


87. Paul v. Clements, 176 Mich. 
251, 142 NW 384; Conklin v. Dough- 
erty, 44 Ind. A. 570, 89 NE 893; Cow- 
boy State Bank, etc., Co. v. Roy, (Tex. 
Civ. A.) 174 SW 647. 

fa] Thus (1) where nonexpert 
witnesses were not allowed on di- 
rect examination to give their opin- 
ion as to the sanity of testatrix, 
there is no foundation for cross-ex- 
amination on that matter. Paul v. 
Clements, 176 Mich. 257, 142 NW 
384. (2) So also one testifying as to 
the genuineness of a signature from 


his kncwledge of the signer’s hand- 
writing cannot be cross-examined as 
to the genuineness of signatures of 


another. Cowboy State Bank, etc., 
COr Ve (ROY CLE: (Cl¥. ALD) Aas oe 
647. 


88. West Chicago Park Comrs. v. 
Boal, 282 Ill. 248, 83 NE 824; In re 
Bean, 85 Vt. 452, 82 A 734. 

[a] Tllustrations—(1) Where a 
witness for proponent, after testi- 
fying to what he had observed of tes- 
tatrix, stated without objection that 
he-never saw anything that led him 
to feel that she did not understand 
what was going on, a question on 
eross-examination calling for an 
opinion, not based on the things tes- 


tified to or on the things observed, | 


was properly excluded. In re Bean, 
85 Vt. 452, 82. A..734.. (2) In “pro- 
ceedings to assess compensation for 
property taken for public use, it was 
improper on cross-examination of 
witnesses to ask them to assume 
that a building was actually bring- 
ing in as rent a Sum that was larger 
than the estimate of the witnesses, 
and whether that fact would make 
any difference in their estimates, and 
a question on cross-examination re- 
auiring a witness to assume that 
there was a first class and profitable 
saloon business conducted .on the 
property taken, of which there had 
been no proof, was improper, even 
if such fact could have been con- 
sidered at all. West Chicago Park 


Comrs. v. Boal, 232 Tll. 248, 83 NE 824. 
s9. Councill v. Mayhew, 172 Ala. 

295, 55-S-314. 

“ae In ré Bean, $5 Vt. 452, 82 A 

91. Southern Bitulithic Co. v. Per- 
rine, 191 Ala. 411, 67 S 601. 

92. Healea v. Kennan, 244 Ill. 484, 
91 NE 646. 

93. Baltimore Belt R. Co. v. Sat- 
tilts 102 Md. 595, 62°-A 1125, 64 A 
507. 

94. Stoutenborough v. Miller, 188 
Til. A. 220. 

95. Lang v. Lang, 157 Iowa 300, 
135 NW 604. 

96. Southern R. Co. v. Slade, 192 
Ala. 568, 68 S 867; Panhandle, etc., 
RnR: Co. Vv. Kirby, 32 Tex- Civ. AS cae" 
94 SW_ 173. 

97. Eastern Texas R. Co. v. Scur- 
lock, 97 Tex. 305, 78 SW-490 [rev 
(Civ. A.) 75 SW 366}: 

98. Tilinois,” ett... R. Co. EKree- 
man, 210 Ill. 270, 71 NE 444. 

99. Taylor v. Taylor, 138 Mich. 
658, 101 NW 832. 

1. Griffin v. Working Woman's 
Home AssSoc., 151 Ala. 597, 44 S 605. 

2.. Harbison. v.., Boyd,” 177 ind. 
267, 96 NE 587; Hyde v. Fall River, 
197 Mass. 4, 83 NE 323. 

3. Brown v. Palo Alto County 
Drain. Dist. No. 48, 163 Iowa 290, 
143 NW 1077. 

4 Snell v. Weldon, 239 Ill. 279, 


87 NE 1022. 
5. Ida.—Tyson Creek R. Co. VY. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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personal knowledge on the subject,® and where the 
witness testifies as an expert the questions and his 
answers must be based on the assumed existence 
of facts, of the actual existence of which some 
evidence has been given,’ or whose existence has 
been agreed upon or assumed as true hypothetical- 
ly. As a rule the courts discountenance bringing 
before them in writing professional or quasi expert 


evidence.? 
[§ 793] 


b. Discretion of Court. The general 
rule that matters pertaining to the examination of 
witnesses rest largely within the discretion of the 
trial court,1° applies in the case of witnesses who 


testify as to matters of opinion.! 


cretion must not be so exercised as to deny to one 


Empire Mill Co., 
1004. 

Minn.—Webb v. Minneapolis St. R. 
Co., 107 Minn. 282, 119 NW 955. 

Mo, — Patterson v. Springfield 
oe Co: al 8 eNO. pAae250; £163) SWS 

N. D.—Pyke v. Jamestewn, 15 N. 
Di15755 107 NW: 359. 

W. Va.—Hanley v. West Virginia, 
Re me Os,. O9s W.Va, 419, (53 SE 


6. I1l.—Kellyville Coal Co. 

Moreiand, 121 Ill. A. 410. 
Mich.—Hunter v. Ithaca, 141 Mich. 

539, 105 NW 9; Boehm v. Detroit, 

141 Mich. 277, 104 NW 626. 
Mo.—Farrar v. Metropolitan, etc., 

R. Co., 249 Mo. 210, 155 SW 439. 

S. C.—McCown v, Muldrow, 91 S. 


31 Ida. 580, 174 P 


Vv. 


C. 528, 74 SE 386, AnnCas1914A 139, 
Tex.—Cohen y. Rittimann, (Civ. 
A.) 139 SW 59. 
[a] Personal knowledge suffl- 


cient.—Where the answer of a phy- 
sician in an action for injuries was 
not baséd on a hypothetical question 
asked him, but on his examination of 
plaintiff, an objection that the ques- 
tion was based on facts not in evi- 
dence was not sustainable. Boehm 
v. Detroit, 141 Mich. 277, 104 NW 


626. 
7. U. S.—Harten v. Loffler, 212 U. 
S. 397, 29 SCt 351, 53 L. ed. 568 [aff 


4 Stop We As 
NE 698). 


406 [aff 227 Ill. 571, 81 
135 Iowa 


Iowa.—Elzig v. Bales, 
208, 112 NW 540. 


Md.—Hanrahan vy. Baltimore, 114 
Mad. 517, 80 A 312. 

Mich.—Welch v. Jackson, etce., 
Tract. ‘Go., 154 Mich. 399, 117 NW 
898. 


Minn.—Webb v. Minneapolis St. R. 
Co., 107 Minn. 282, 119 NW 955. 

Mo.—Meily v. St. Louis, ete, R. 
Co., 215 Mo. 567, 114 SW 1013. 

Nekr.—Goken v. Dallugge, 72 Nebr. 
16, 99 NW 818, 101 NW 244, 103 NW 
2375 9 AnnGas 1222. 

N. Y.—Marx v. Ontario Beach Ho- 
tel, etc., Co., 211 N. Y. 33, 105 NE 
97 [rev 153 App. Div. 935, 138 NYS 
1129]; Fitzpatrick v. New York City 
R. Co., 92 NYS 248. 

N. D.—Pyke v. Jamestown, 15 N. 
D. 157, 107 NW 359. 

Tex——Gulf), ete; i. Co: 
(Civ. A.) 175 SW 721. 


v. Loyd, 


W. Va.—Hanley v. West Virginia, 
ete., R. Co., 59 W. Va. 419, 53 SE 
625. 


“The exciusion of the evidence of 
the witness Montague when called by 
the defendant with reference to the 
value of the property was not error, 
because there was absolutely no evi- 
dence whatever to support the hypo- 
thesis stated in the question. The 
question assumed as a fact that the 
business amounted to $150 or $200 a 
week, and that the realty was worth 
only $4,000 with the improvements, 


the land and buildings on it, and then | 


the question was put, ‘What would 
be a fair price to pay for that land 


with the improvements and fixtures, ‘ Dist., 


[22 C.J.—43] 


EVIDENCE 


[22'C; J])> 705 
party that which is permitted to another.'” 
[§ 794] c. Questions—(1) In General. The 


general rules as to the form and propriety of ques- 
tions to witnesses 1? apply in the examination of 
one who testifies as a skilled observer, with such 
modifications as the character of the evidence to be 
adduced makes necessary.14 
in all exercise of the reasoning faculty that the 


It is tacitly assumed 


data on which it is based shall exist and be accurate- 


But such dis- 


and the liquor license and good will 
of the business, but not including 
any of the stock in trade?’ The 
question assumed the value of the 
greater portion of the property sold.” 
Harten v. Loffler, 212 U. S. 397, 405, 
29 SCt 351, 53 L. ed. 568 [aff 29 App. 
GD Cs) F429 048 

[a] “It has never been contro- 
verted that the opinion of expert 
witnesses must be based upon the 
facts of the case as shown to exist 
by the other evidence in the case,” 


Melly, uve 4St. Liouisete, R. Co, 215 
Mo. 567, 593, 114 SW 1013. 
[b] Ilustration—In an _ action 


for injuries to a person’s leg, a ques- 
tion asked a _ physician, whether 
there was any probability of absorp- 
tion “in a case of scar tissue that 
has keen there for more than a year,” 
was improper, where there was no 
showing that scar tissue had existed 
for that length of time. Elzig v. 
Bales, 135 Iowa 208, 112 NW 540. 
{[c] Two modes of presenting 
facts; assumption of knowledge.— 
“There has been some contrariety of 
opinion as to how the facts of this 
case should be presented to the mind 
of the witness upon which to base 
his opinion. But long ago the courts 
and text-writers of this country have 
said that it may be done in two 
ways: first, by propounding hypo- 
thetical questions embracing all the 
facts of the case which the evidence 
of either party to the case tends to 
prove—the question must assume 
that those facts are true, and upon 
the assumed facts the witness must 
base his answer; and, second, in cer- 
tain classes of cases, as in the ap- 
plication of mechanical appliances, 
where the evidence of the case shows 
the character of the appliances used 
and that the witnesses are familiar 
with those appliances, and that they 
know from their own knowledge and 
experience the proper and safe way 
of operating them, then the over- 
whelming weight of authority is to 
the effect that a general question 
may be asked regarding the proper 
and safe way to operate them, the 
question assuming without so stat- 
ing that the witness has the knowl- 
edge and experience regarding the 
matters which the evidence tends to 
show he possesses.” Meily v. St. 


| Louis, ete., R. Co., 215 Mo. 567, 593, 


114 SW 1013. 


8. Webb v. Minneapolis, St. R. Co., 
107 Minn. 282, 119 NW 955; Pyke v. 
Jamestown, 15 N. D. 157,-107 NW 
SI 

9. Atty.-Gen. v. Gooderham, 10 
Ont era 25°: 

10. See Witnesses [40 Cyc 2408]. 


11. U. S.—Rice v. Aubin, 172 Fed. 
9116, 97%) CCAS 274. 

Ala.—Louirville, ete, KR. Co. v. 
Lovell, 196 Ala. 94, 71 S 995; South- 
ern Bitulithic Co. v. Perrine, 191 Ala. 
491) 67 Si 60d: 

Conn.—Roraback v. Pennsylvania 
Co., 58 Conn. 292, 20 A 465. 

Tll.—Reinke v. Chicago Sanitary 
260 Ill. 380, 103 NE 236. 


ly observed, or otherwise cognized. In proportion, 
however, as the element of reasoning preponderates 
over the immediate reaction of sensation, it is im- 
portant to ascertain as far as possible what the 
witness is assuming to be true. 
fact, it is possible, in proportion to its familiarity, 


In a statement of 


Kan.—George y. Shannon, 92 Kan. 
801, 142 P 967, AnnCas1916B 338. 

Mass.—McCarthy v. Boston Duck 
Co., 165 Mass. 165, 42 NE 568; Hunt 
v. Lowell Gas Light Co., 8 Allen 169, 
85 AmD 697. 

N. H.—Cochran v. Laton, 78 N. H. 
562, 103 A 658. 

Pa.—Albert v. Philadelphia Rapid 
Transit Co., 252 Pa. 527, 97 A 680. 

Wis.—Diedrichs v. Northwestern 
Union ECOL ah eaVVaS OG e aero ml NGVNA 
749. 

“It is impossible to lay down an 
absolute rule for all cases, and some 
discretion must undoubtedly be left 
to the justice presiding at the trial.” 
McCarthy v. Boston Duck Co., 165 
Mass. 165, 167, 42 NE 568. 

[a] The admission of diagrams 
and charts made by experts, showing 
the height of water and the liability 
of land to overflow, etc., rests largely 
within the sound discretion of the 
trial court, in view of the particular 


circumstances of the case. Reinke 
v. Chicago Sanitary Dist., 260 Ill. 
380, 103 NE 236. 

12. Porter v. Hetherington, 172 


Mo. A. 502, 158 SW 469. 

[a] MTllustration.—Even where the 
court has discretion to permit an ex- 
pert to be asked for an opinion with- 
out hypothetically stating the facts, 
it is an abuse of discretion to per- 
mit one party to ask questions in 
that form and to refuse such per- 
mission to the other party. Porter 
v. Hetherington, 172 Mo. A. 502, 158 
SW 469. 

13. See Witnesses [40 Cyc 2417]. 

14. Eminent Household C. W. v. 
Howle, 136 Ark. 156, 206 SW 147; 
Livingstone v. Dole, (Iowa) 167 NW 
639; Babayan v. Reed, 257 Pa. 206, 
101 A 359. See also cases infra this 


note. 

Leading questions (1) have 
regarded as improper. Mis- 
souri, ete, R Co, v. Johnson, (Tex, 
Cine A.) OS VSIW) pri Sa (oes Ul bate 
has also been considered permissible 
to ask a skilled witness a leading 
question when his opinion is sought 
upon a matter about which, by rea- 
son of his professional knowledge, 
he has peculiar information. Galves- 
ton, ete., Ro Co.v. Powers, (Civs AS) 
101 SW 250 [rev on other grounds 
Ody Mex) 1619105 ASW = 49018 (3) 
Where a physician who had testified 
as to headaches from which plaintiff 
was suffering, and as to a contusion 
on his head a short time after he 
received the injuries for which suit 
was brought, was asked whether a 
violent blow on the head at that 
place would cause the headaches such 
as plaintiff had, and whether the 
pains described were or were not 
the result of the injuries referred 
to, such questions were not objec- 
tionable as leading. Strever v. 
Woodard, 160 Iowa 332, 141 NW 931, 
46 LRANS 644. (4) Leading ques- 
tions to expert see infra § 798. 

[b] A question as to the time re- 
quired to stop a train should refer 
to the safety of the passengers. 


706 [220.J.] 


to know the connotations which the act of naming 
No objection exists to calling directly for 
the fact itself. Where the inference is more com- 
plicated, especially as it becomes more in the nature 
of a conclusion, the witness is required to state such 
part of the facts as are relied on as true; the in- 
ference or conclusion being called for after and 
upon the basis of the detailed statement, the hypo- 
thetical form not being essential.*> Where the state- 
ment is more nearly a pure act of judgment, the 


implies. 


facts assumed are made part of the 
thetical’’ question.1® A question 


Burton v. Chicago, etc., R. Co., 176 
Mo. A. 14, 162 SW 1064. 

[ce] Question previously answered. 
—Testimony of an expert witness, in 
the trial of an action.against a sur- 
geon for malpractice, that the ad- 
ministration of an anesthetic is not 
technically difficult, and that stu- 
dents are permitted to do it, and that 
it is only necessary to see that the 
student has witnessed a_ certain 
amount of anresthetic administered, 
and has obtained a technical train- 
ing, and that, if he has also given an 
anesthetic, it is not necessary that 
the surgeon or a graduate physician 
stand by and watch over the patient, 
especially if the surgeon or a physi- 
cian is in the room and able to give 
any assistance required, is a substan- 
tial answer to the question, subse- 
quently propounded to him, whether 
an advanced medical student of ex- 
perience, if intrusted with the admin- 
istration of ether, would be as likely 
to obtain successful results as a 
trained anesthetist, and justifies the 
trial court in refusing to permit the 
witness to answer the same when 
propounded. Levy v. Vaughan, 42 
App: GD. (C!y 146. 

-[d] Questions held proper.—(1) 
In an-action for breach of contract 
to purchase “merchantable” hay, 
whether the hay was “marketable.” 
Eaton v. Blackburn, 49 Or. 22, 88 P 
303. (2) In an action to determine 
compensation for taking land, a 
question as to depreciation in value 
of land not taken, ‘What is the de- 
preciation,” etc., instead of “What is 
the depreciation, if any,’ etc. Krier 
v. Milwaukee Northern R. Co., 139 
Wis. 207, 120 NW 847 (“The com- 
plaint, at this point, strikes us as 
rather hypercritical and far from 
being meritorious. Witnesses and 
jurors must be considered to be men 
of ordinary common sense. A _ wit- 
ness would not, ordinarily, be influ- 
enced to testify to depreciation in 
fact, merely by reason of the form 
of the question, in case of his judg- 
ment being otherwise. That is dem- 
onstrated by the fact that the same 
form was used on both sides, ‘and 
several witnesses answered there 
was no depreciation’’). (3) Other 
illustrations of proper questions. 
Southern Coal, ete., Co. v. Swinney, 
149 Ala. 405, 42 S 808; St. Louis, etc., 
R. Co. v. Coy, (Ark.) 168 SW 1106; 
Ferguson, etc., Land, etc., Co. v. 
Good, 112 Ark. 260, 165 SW 628; 
Westrhall v. Metropolitan L. Ins. Co., 
Qe Calin AneT34e) 151 P1508 evs ov. 
Vaughan, 42 App. (D. C.) 146; Escam- 


bia County Electric Light, ete., Co. 
v. Sutherland, 61 Fla. 167, 55 S 83; 
Vischer v. Northwestern El. R. Co., 


256 Ill. 572, 100 NE 270; Robinson y. 
Yetter, 238 Ill. 320, 87 NE 863; Lake 
Street Hl. R. Co. v, Sandy, 137 Ill. A. 
244 faff 235 Ill. 194, 85 NE 300]; 
State v. Hessenius, 165 Iowa 415, 146 
NW 58, LRA1915A 1078; State v. 
Rose, 217 Mo. 17, 195 SW 1013; Le- 
fever v. Stephenson, (Mo.) 193 SW 
840; Atkinson v. American School of 
Osteopathy, 199 Mo. A. 251, 202 SW 


452; Shafer v. Kansas City R. Co., 
(Mo. | A.) 201. SW 611; -Taylor  v. 
Metropolitan St. R. Co., (Mo. A.) 


183 SW 1129; Wagner v. Kansas City, 
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so-called ‘* hypo- 
which ealls for 


(Mo. A.) 186 SW 1129; Thomas v. St. 


Louis, ete., R. Co., 187 Mo. A. 420, 
173 SW 728; Shawnee Gas, etc., Co. 
Vv. Elunt, 32 Okl.- 368, “122 SP 6713; 


Levin v. Clad, 244 Pa. 194, 90 A 570; 
Decatur Cotton Seed Oil Co. v. Be- 
lew, (Tex. Civ. A.) 178 SW 607; Gal- 


veston, etc., R. Co. v. Harris, (Tex. 
Civ. A.) 172 SW 1129. (4) Proper 
questions to medical witnesses. Chi- 


cago, ete., R. Co. v. Gorman, 58 Ind. 
A. 381, 105 NE 897; Greenway v. Tay- 
lor County, 144 Iowa 322, 122 NW 
943; United R., etc., Co. v. Corbin, 
109 Md. 442, 72 A 606; Dean v. Wa- 
bash R. Co., 229 Mo. 425, 129 SW 
953; Franklin vy. St. Louis, etc., R. 
Co., 188 Mo. 5238, 87 SW _ 930; Mill- 
irons v. Missouri, ete. R. Co., 176 
Mo. A. 39, 102 SW 1069; St. Louis, 
etc., R. Co. v. Kiser, (Tex. Civ. A.) 
136 SW 852. 

fe] Questions held improper.— 
(1) In an action against a druggist 
for causing the death of plaintiff's 
intestate by substituting bichloride 
of mereury for calomel, a question 
to a physician as to whether bichlo- 
ride of mercury given to a typhoid 
patient would “aid the disease in kill- 
ing the patient.” Mann v. Reynolds, 
150 Ky. 313, 315, 150 SW 329 (“The 
correct line of testimony should have 
addressed itself to developing the ef- 
fect of the poison upon one who had 
typhoid fever’). (2) What the wit- 
ness would himself do under certain 
conditions. Ruschenberg v. Southern 
Electric R. Co., 161 Mo.~70, 61 SW 
626. (3) Other illustrations of im- 
proper questions. Newport Mfg. Co. 
v. Alton, 130 Ark. 542, 198 SW 120; 
Levy v. Vaughan, 42 App. (D. C.) 
146; Ferry v. Henderson, 32 App. (D. 
C.) 41; Giering v. Sauer, 120 Md. 295, 
87 A 774; Prewitt v. State, 106 Miss. 
82, 68 S 330; White v. Missouri Pac. 
R. Co., (Mo.) 178 SW 83; Presbyte- 
rian Church Bd. of Foreign Missions 
v. Bevan, 34 Oh. Cir. Ct. 318; Kunkel 
v. Allentown Portland Cement Co., 
249 Pa. 104, 94 A 450; International, 
ete, R. Co.'v." Hamon, (Tex Civ. A.) 
173 SW 613 (involving mixed ques- 
tion of law and fact); Carr v. Ameri- 
can Locomotive Co., 29 R. I. 276,70 A 
196; Garton Toy Co. v. Buswell Lum- 
Hee etc., Co., 150 Wis. 341, 1836 NW 


15. Cal—Peo. v. Le Doux, 155 Cal. 
bed, 1L02"P* 517. 

Towa.—Dow v. Nora Springs, 160 
NW 897. 

Mich.—Matthews v. Lamberton, 198 
Mich. 746, 165 NW 748. 

Mo.—Brown v. Huffard, 69 Mo. 305; 
Jenkins v. Womach, 164 Mo. A. 38, 
147 SW 223. 

N. Y.—Niendorff v. Manhattan R. 
Co., 4 App. Div. 46, 388 NYS 690 [app 
dism 150 N. Y. 276, 44 NE 976]. 

Or.—State v. Megorden, 49 Or. 259, 
88 P 306, 14 AnnCas 130. 


Pa.—Loeb v. Davidson, 261 Pa. 418, 


104 A 681. 

S. C.—State v. Foote, 58 S. C. 218, 
26 SE 551. 

Tex.—Cohen v. Rittimann, (Civ. 
A.) 139 SW 59. 

16. Hawaii—Terr. 17 
Hawaii 618. 

Iowa.—Watson v. Boone Electric 
fepey 163 Iowa 316, 144 NW 350. 

Mo.—Powell v. Union Pac. R. Co., 


v. Cotton, 


§§ 794-795 


an opinion on a state of facts not known to the 
witness or stated hypothetically in the question 
should be excluded.** 
opinion which the witness has already given in 
auswer to a previous question is properly disal- 


A question e¢alling for an 


lowed.*® 
[§ 795} (2) Hypothetical Questions— (a) In 
General. Assumption of facts in putting a 


question may be regarded as a test of whether 
a witness is being examined as an expert.}® 
expert, properly so called, 
be his judgment upon all *0 or any prescribed 


The 
is asked what would 


255 Mo. 420, 164 SW 628; Roark v. 
Missouri Pac. R. Co., 163 Mo. A. 705,. 
147 SW 499. 

Ss. C.—McCown v. Muldrow, 91 S. 
C. 523, 74 SE 386, AnnCas1914A 139. 

Wash.—Sanders v. Pinney, 103 
Wash. 162, 174 P 471; Just v. Little- 
field, 87 Wash. 299, 151 P 780. 

17. Worden v. Gore-Meenan Co., 
83 Conn. 642, 78 A 422; Barker v. S. 
A. Lewis Storage, etc., Co., 79 Conn. 
342, 65 A 143, 118 AmSR 141; Dit- 
ton v. Hart, 175 Ind. 181, 93 NE 961; 
Beattie v. J. L. Hudson Co., 180 Mich. 
111, 146 NW 650; Stowell v. Standard 
Oil Co., 139 Mich. 18, 102 NW 227; 
Davis v. Maxwell,:108 App. Div. 128, 
96 NYS 45, 17 NYAnnCas 356. 


18. Worden v. Gore-Meenan Co., 
83 Conn. 642, 78 A 422. 
[a] Tlustration.— Where _intes- 


tate, a laborer, having been suffocat- 
ed by a cave-in in the opposite head- 
ing of a tunnel to that in which he 
was working, an expert testified that 
the headings were safe for work prior 
to the cave-in, if no blasting was 
done in the heading where the cave- 
in occurred. He was then asked 
whether in his opinion it was proper 
to keep the men at work in those 
headings provided they did not blast 
in the heading where the cave-in oc- 
curred, and it was held that the 
question was properly disallowed, 
Since, if the propriety of keeping 
men at work inthe heading where in- 
testate was killed depended on the 
safety of conditions in the opposite 
heading, defendant had the benefit 
of the witness’ opinion when he tes- 
tified that those conditions were safe. 
Worden vy. Gore-Meenan Co., 83 
Conn. 642, 78 A 422. 

19. Ala.—National L., etc., Ins. 
Co. v. Singleton, 193 Ala. 84, 69 S 


80. 

Tll.— Chicago v. Didier, 131 Ill. A. 
406 [aff 227-TIll. 571, 81 NE 698]. 

Ind.—Warsaw v. Fisher, 24 Ind. A. 
46, 55 NE 42. 

Kan.—George v. Shannon, 92 Kan. 
801, 142 P 967, AnnCasi1916B 3388. 

N. C.—J. M. Pace Mule Co. v. Sea- 
board Air Line R. Co., 160 N. C. 252, 
75 SE 994. : 

See also supra § 594, 

[a] Equivalent of 
question. — Where Swiss 
were sworn as experts, and, after 
reading letters written in English, 
testified that they contained no 
statement of a precise fact within 
the meaning of Swiss Penal Code 
§ 303, it was held that, assuming 
that the witnesses understood the 
English language, the question called 
for an answer of the same kind as if 
a hypothetical question had embod- 
ied the facts stated in the letters, 
and hence that the evidence was com- 
petent. Hite v. Kenne, 149 Wis. 207, 
134 NW 383, 135 NW 354, AnnCas 
1978D) 251. 


hypothetical 
lawyers 


20. I1l—Chicago, ete. R. Co. v. 
Wallace, 202 Ill. 129, 66 NE 1096 [aff 
LO4 PTW MA. P59: 


Mo.—Atkinson v. American School 
of Osteopathy, 199 Mo. A. 251, 202 
SW 452. 

N. Y.—Grunfelder v. Brooklyn 
Heights R. Co., 148 App. Div. 89, 127 
NYS 1985 [aff 206 N. Y. 720 mem, 
100 NE 1128 mem]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§ 795] 


part ** of the facts, as to which evidence has been 
lawfully received,?? or which have been admitted,?3 
assuming that they are true;*4 provided that a suffi- 


Porto Rico.—Rosado vy. Ponce R., 
etc., Co., 18 Porto Rico 593. 

Wis.—Sullivan v. Minneapolis, etc., 
 Co., 167 Wis. 518,°167 Nw 311. 

21. Ill—Chicago City R. Co. v. 
Bundy, 210 Ill. 39, 71 NE 28 [aft 
109 Ill. A. 637]; Chicago, ete., R. Co. 
v. Wallace, 202 Ill. 129, 66 NE 1096 
{aff 104 Ill, A. 55]; Botwinis vy. All- 
ZOOG tle wll, AL LSS: 

Mich.—Duffy v. Charters, 180 Mich. 
572, 147 NW 541. 

Mont.—State v. Crowe, 39 Mont. 
174, 102 P 579, 18 AnnCas 643. 

Nebr.—Van Dorn y. Kimball, 100 
Nebr. 590, 160 NW 953. 

N. C.—State v. Stewart, 156 N. C. 
CSC pucc ste 9S. 

Pa.—Gillman v. Media, etc., R. Co., 
224 Pa. 267, 73 A 342. 

Porto Rico.—Camacho v. Balas- 
quide, 19 Porto Rico, 564; Rosado v. 
Ponce KR. ete:, ‘Co; 138" Porto™ Rico 
593. : 

Wis.—Schissler v. State, 122 Wis. 
365, 99 NW 593. 

[a] A party may state specifically 
the particular facts which he claims 
to have been shown by the evidence 
and ask the opinion of the expert on 
such facts. Gillman vy. Media, etc., 
Ri®Go., 224 Pa. 267,-73! A~342. 

22. Ala.—National L., etc., Ins. 
Co. v. Singleton, 193 Ala. 84, 69 S 
80; Knowlton v. Central of Georgia 
R. Co., 192 Ala. 456, 68 S 281; Louis- 
ville, ete., R. Co. v. Dickson, 15 Ala. 
I AS) NO So Og 

Cal.—Roche v. Baldwin, 143 Cal. 
186, 76 P 956; In re James, 124 Cal. 
Giosou Dl Sse OUS sae 

Tll.— Geneseo v. Schultz, 257 Ill. 


273, 100 NE 926; Lake Erie, etc., R. 
Co. v. Delong, 109 Ill. A. 241. 


Ind.—Sauntman v. Maxwell, 154 
Ind. 114, 54 NE 397. : 
Iowa.—Stutsman y. Des Moines 


City R. Co., 180 Iowa 524, 163 NW 
580; State v. Sayles, 173 Iowa 374, 
155 NW 837; Evans v. Roberts, 172 


Iowa 653, 154 NW 923; Withey v. 
Fowler Co., 164 Iowa 377, 145 NW 
923. 


Md.—Miller v. Leib, 109 Md. 414, 
2 A 466. 
f 165 Mich. 


Mich.—Peo. v. 
231, 130 NW 706. ; 
- Mo.—Ridenour v. Wilcox Mines 
Co,, 164 Mo. A. 576, 147 SW 852. 

Nebr.—Sandall v. Otto, 100 Nebr. 
2638, 159 NW 406. , 

N. Y.—Middleton v. Whitridge, 213 
N. Y. 499, 108 NE 192, AnnCas1916C 
856; Painton v. Cavanaugh, 151 App. 
Div. 372, 185 NYS 418; Peo. v. Weick, 
123 App. Div. 328, 107 NYS 968; Ger- 
man American Ins. Co. v. New York 
Gas, etc., Co., 103 App. Div. 310, 93 
NYS 46 [aff 185 N. Y. 581 mem, 78 
NE 1103 mem]; Hagadorn v. Con- 
necticut Mut. L. Ins. Co., 22 Hun 
249. : 

N. @—Taylor v. Tallahassee Power 
Co., 174 N. C. 583, 94 SE 432; State 
vy. Holly, 155 N. C. 485, 71 SE 450. 

Oh.—Presbyterian Church Bd. of 
Foreign Missions v. Bevan, 34 Oh. 
iO ois? One Cir, Ot. IN. S.-2 09. 

Ss. D—Fowler v. Iowa Land Co., 
18 S. D. 131, 99 NW 1095. : 

Tex.—Brewster v. Forney, (Civ. 
A.) 196 SW 656; Texas Midland iG. 
Co. v. Ritchey, 49 Tex. Civ. A. 409, 
108 SW 732; Jones v. State, 76 Tex. 
Cr. 398, 174 SW 1071. 

Va.—Virginian R. Co. v. Bell, 118 
Va. 492, 87 SE 570. 

Wash.—Dunkin _ v. 56 
Wash. 47, 105 P 149. : 

Wis.—Sullivan v. Minneapolis, etc., 
R.-Co., 167 Wis. 518, 167 NW sia be 

[a] The fact ultimately) to be 
found by the jury may be embodied 
in the question. Helland_v. Briden- 
stine, 55 Wash. 470, 104 P 626. 

[b] Inadmissible evidence.— Where 
the evidence on which the ex- 
pert’s judgment is based is inadmis- 
sible the judgment should be exclud- 


Bowen, 


Hoquiam, 


EVIDENCE 


ed. Brady v. Richey, (Tex. Civ. A.) 
202 SW 170; Rupe v. State, 42 Tex. 
Cr. 477, 61 SW 929. 

{c| Hearsay and opinion exclud- 
ed.—(1) To allow an expert to deter- 
inine for himself regardless of the 
rules of law the facts on which he 
will go in making up his opinion 
would be “putting him in the place 
of the court.’ Heald v.?Dhing, 45 
Me. 392. (2) He cannot predicate 
opinion on hearsay. Davis v. State, 
96 Ark, 7, 130 SW 547; Barber’s App., 
63 Conn. 393, 27 A 973, 22 LRA 90; 
Wright v. Wright, 58 Kan. 525, 50 P 


444 (evidence in another cause); 
Kelly v. Kelly, 103 Md. 548, 63 A 
1082; Baltimore Safe-Deposit, etc., 


Co. v. Berry, 93 Md. 560, 49 A 401; 
Bradford v. Cunard SS. Co., 147 Mass. 
55, 16 NE 719; Lane v. Bryant, 9 
Gray (Mass.) 245, €9 AmD 282; Lund 
v. Tyngsborough, 9 Cush. (Mass.) 
36; Tibbits v. Phipps, 163 N. Y. 580, 
57 NE 1126; Foster v. New York Fi- 
delity, etce., Co., 99 Wis. 447, 75 NW 
69, 40 LRA 833; Wright v. Tatham, 5 
Cl. & EF. 670, 7 Reprint 559. (3) Nor 
can his opinion be based on the judg- 
ments of other experts. Barber’s 
App., 63 Conn. 393, 27 A 978, 22 LRA 
$0; Nardinger v. Ladies of Macca- 
bees of the World, 138 Minn. 16, 163 
NW 785. (4) It has been held, how- 
ever, that if hearsay or other incom- 
petent evidence is received without 
objection it may be included in the 
question. Crozier v. Minneapolis St. 
R. Co., 106 Minn. 77, 118 NW 256. 

[d] “History of case” excluded.— 
A witness offered as an expert can- 
not testify upon a hypothetical ques- 
tion, using as the basis of his opin- 
ion, in addition to the facts enumer- 
ated, ‘the history of the case.” Bal- 
lard v. Kansas City, etc., R. Co., 95 
Kan. 3438, 148 P 764; Smith v. St. 
Louis, etc., R. Co., 95 Kan. 451, 148 
P 759; Beattie v. J. L. Hudson Co., 
180 Mich. 111, 146 NW 650; Jones v. 
Portland, 88 Mich. 598, 50 NW 731, 
16 LRA 437. 

fe] That a party objects to the 
receipt of the evidence is not ground 
for excluding a question based on it. 
ie v. Foley, 64 Mich. 148, 31 NW 


abs 

[f] Actual names permitted.—(1) 
It is not objectionable that the ques- 
tion contains the actual names of the 
persons involved (Lee v. Heuman, 10 
Tex. Civ. A. 666, 32 SW 93), (2) pro- 
vided the jury did not understand the 
reference (Grand Lodge I. O. of M. 
A. v. Wieting, 168 Ill. 408, 48 NE 59, 
61 AmSR 128). 

23. Morrill v. Tegarden, 19 Nebr. 
534, 26 NW. 202. 

24. Ala.—Birmingham R., etc., Co. 
v. Moore, 148 Ala. 115, 42 S 1024; 
Mitchell Square Bale Ginning Co. v. 
Grant, 143 Ala. 194, 38 S 855. 

Ark.—St. Louis, ete, R. Co. v. 
Magness, 93 Ark. 46, 123 SW 786. 

Cal.—Howland vy. Oakland Cons. 
Ste Cove tN0seCale 515.43 «ee. O83. 

Colo.—Expansion Gold Min., etc., 
oa v. Campbell, 62 Colo. 410, 163 P 

Conn.—Barber’s App., 63 Conn, 393, 
27 A 973, 22 LRA 90. 

Fla.—Baker v. State, 30 Fla. 41, 
11 S 492, 

Ga.—Seaboard Air Line R. Co. v. 
Bradley, 125 Ga. 193, 54 SE 69, 114 
AmSR 196; Southern Bell Tel., etc., 
Co. v. Jordan, 87 Ga. 69, 13 SE 202. 

Ida.—Jones v. Caldwell, 20 Ida. 5, 
116) P 110), 48° TRANS 119. 

Ill.—Shaughnessy v. Holt, 236 Ill. 
485, 86 NE 256, 21 LRANS 826 [rev 
140 Ill. A. 572];: Peirce v. Sholtey, 
180 Til. A. “581; Chicago City R. Co. 
v. Rublee, 136 Il]. A. 233; Chicago 
City R. Co. v. Greinke, 136 Ill. A. 77 
[aff 234 Ill. 564, 85 NE 327]; Han- 
Cchett. v. Haas, 125 Tl.) Aw iit™ faft 
219 Tll. 546, 76 NE 845]; Chicago 
vy. Lamb, 105 Til. A. 204, 
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cient number of facts are assumed to enable the wit- 
ness to give an intelligent opinion.*® 
having no facts in mind as the result of observation, 


The witness 


Ind.—Louisville, ete., R. Co. v. Fal- 
vey, 104 Ind. 409, 3 NE 389, 4 NE 
908; Goodwin vy. State, 96 Ind. 550. 

lowa.—Bever v. Spangler, 93 lowa 
576, 61 NW 1072; In re Norman, 72 
Iowa 84, 33 NW 374; Kuhns v. Wis- 
consin, ete., R. Co., 70 Iowa 561, 31 
a 868; Crawford vy. Wolf, 29 lowa 

Kan.—Western Union Tel. 
Morris, 67 Kan. 410, 73 P 108. 

Ky.—Owensboro City R. Co v. 
Tucker, 148 Ky. 844, 147 SW 916; 
ned v. Com., 2 Metc. 17, 74 AmD 

Me.—Reid v. Eastern SS. Co., 112 
Me. 34, 90 A 609. 

Mass.—Poole v. Dean, 152 Mass. 
589, 26 NE 406; Woodbury vy. Obear, 
7 Gray 467. 

Mich.—Peoples y. Detroit Post, etc., 
Co., 54 Mich. 457, 20 NW 528; Grand 
Rapids, ete., - Co. v. Huntley, 38 
Mich. 537, 31 AmR 321; Sisson v. 
Cleveland, etc., R. Co., 14 Mich. 489, 
90 AmD, 252. 

Miss.—Prewitt v. State, 106 Miss. 
82, Ga. 55 oo. 

Mo.—Lyons y. Metropolitan St. R. 
Go.,, 253. Mo, 143, 161 (Sw. 726) “Ann 
Cas1915B 508; Meily v. St. Loui., ete., 
R., Cor 215° Mo. 567.5114. SW hone: 
State v. Privitt, 175 Mo. 207, 75 SW 
457; Tingley v. Cowgill, 48 Mo. 291; 
Atkinson v. American School of Os- 
teopathy, 199 Mo. A. 251, 202 SW 
452; Goodes v. Order of United Com- 
mercial Travelers, 174 Mo. A. 330, 156 
SW 995; Mcore v. Missouri Pac. R.. 
Co., 164 Mo. A. 34, 147 SW 488; Witty 
v. Springfield Tract. Co., 153 Mo. A. 
429, 134 SW 82. 

N. J.—Shoemaker vy. Elmer, 70 N. J. 
L. 710, 58 A 940; Bergen County 
Tract. Co->' vo. Bliss, "62 Nid. ela 410> 
41 A 837. 

N. Y.—lLink v. Sheldon, 186 N. Y. 
1, 32 NE 696; Higbie v. Guardian 
Mut.’ Ll. Ins. Co., 53 N.. ¥./6038: Curtis 
v. Gano, 26 N. Y. 426; Miller v. Rich- 
ardson, 88 Hun 49, 34 NYS 506; 
Hoard v. Peck, 56 Barb. 202; Thomp- 
son yv. Knickerbocker Ice Co., 6 NYS 
7 [aff 127 N. Y. 673 mem, 28 NE 255 
mem]. 

N. C.—In re Peterson, 136 N. C. 13, 
48 SE 561. 

Pa.—Loeb vy. Davidson, 261 Pa. 418, 
104 A 681; S. Hano Co. vy. Hano, 224 
Pa. 212, 73 A 341; Pidcock y. Pot- 


Co: ty: 


ter, 68 Pa. 342, 8 AmR 181. 

S. C.—State v. Hyde, 90 S. C. 296, 
73 SE 180. 

Wash.—Sanders v. Pinney, 103 
Wash. 162, 174 ‘P 471. 


W. Va.—State v. Cook, 69 W. Va. 
717, 72 SH 1025. 

Wis.—Sullivan vy. Minneapolis, etc., 
Re COs 1 uot 1 Wasa DLO pn IO cemINiV amos: 
Duthey westate, ol3l, Wiss. le 
NW 222, 10 LRANS 10382; Crouse v. 
Chicago, etc., R. Co., 102 Wis. 196, 
78 NW 446, 778. 

Ont.—Atty-Gen. vy. Gooderham, 10 
Ont. Pr eaoo. 

fa] The proper practice in exam- 
ining an expert is to state hypotheti- 
cally the case which it is believed 
has been proved, and to ask a ques- 
tion based thereon, and not to ask a 
question in the form of a recitation 
of actual facts. Shaughnessy  v. 
Holt, 236 Ill. 485, 86 NE 256, 21 
LRANS 826 [rev 140 Ill. A. 572]. 

{[b] Weight of evidence not for 
expert.—The expert should not be 
called upon to pass on the weight of 
the evidence as to the facts assumed. 
King y. Gilson, 206 Mo. 264, 104 SW 


52. 
Ark.—Taylor v. McClintock, 87? 

Ark. 248, 112 SW 405. 

Fla.—Atlantic Coast Line R. Co. 
v. Brash, 73 Fla. 478, 74 S 503. 

Ill.—Barber v. Travelers’ Ins. Co., 
195 Ill. A. 270; Miller v, Eversole, 
184 Ill. A. 362. 

Iowa.—In re Henry, 167 Iowa 557. 
149 NW 605. 


708 [22C.J.] 


it is in this way alone that a proper basis for a rea- 
sonable judgment can be furnished,?® and the witness 
cannot add to the hypothetical questions facts within 
his own knowledge and not in evidence.?? 
quirement that the question should be in the hypo- 
thetical form, stating facts of which there is some 
evidence in the case, continues throughout the ex- 
amination of the expert, so far as the attempt to 
elicit affirmative facts is concerned,?* and applies 
equally to cross-examination as to direct,?® and to 
the redirect as to the original case.?° 
hypotheses may be submitted to the witnesses for 
different parties, provided the facts embraced in 
each hypothesis have some support in the evidence,*! 
but where a party’s contention merely denies the 


Md.—Grill vy. O’Dell, 113 Ma. 625, 
77 A 984; Berry v. Baltimore Safe 
Weposit., 6tc., .Co.,, IG—_ Md. 45, 53" A 
720. 

Mich.—Brown v. Ann Arbor R. Co., 
183 Mich. 574, 149 NW 1031; N. & M. 


Friedman Co. v. Atlas Assur. Co., 
133 Mich. 212, 94. NW 757. 
Mo.—Millirons vy. Missouri, ete., R. 


Co., 176 Mo. A. 39, 162 SW 1069; Bur- 
tonuv. \Chicago, ete, KR. Cow 1764 Mo. 
A. 14, 162 SW 1064. 

N. Y.—McGinness v. Third Ave. R. 
Co.,. 104 App. Div. 342, 93. NYS 787; 
McQuade v. Metropolitan St. R. Co., 
84 App. Div. 687 mem, 82 NYS 720; 
New York County Nat. Bank v. Her- 
man, 160 NYS 422. 

N. C.—State v. Thomson, 153 N. C. 
618, 69 SE 254. 

R. I.—Carr v. American Locomo- 


tive Co. 29 R. 1. 276, 70 A 196. 
Tex.—Brewster v. Forney, (Civ. 
AUN 1IG SW) Goose MiISSOUTI, seLe:, | as. 


Co. v. Golson, (Civ. A.) 133 SW 456, 
461 [cit Cyc]; De Hoyes vy. Galves- 
ton, etc., R. Co, 62. Tex. Civ. A. 543, 
115 SW 75. 

26. Ala.—Mitchell Square Bale 
Ginning Co. v. Grant, 143 Ala. 194, 


38 S 855 
Colo.—Burnham y. Grant, 24 Colo. 


AS 31S 134 "PP 254. 

Ill.— Elgin, etc., Tract. Co. v. Wil- 
cox, 132 Ill. A. 446. 

Iowa.—Watson v. Boone Electric 
Co., 163 Iowa 316, 144 NW 350. 

Miss.—Prewitt v. State, 106 Miss. 
82, 63 -S 330. 

Porto Rico—Rubio . v. Garage 
Mayaquez, Inc., 23 Porto Rico 565. 

Va.—Virginian R. Co. v. Andrews, 
118 Va. 482, 490, 87 SE 577. 

Wis. —_Ferguson v. Truax, 136 Wis. 
637, 118 SW 251. 

“Before the opinion of an expert, 
when it is based on facts which he 
has not himself testified to, can be 
admitted, he must fully understand 
the facts already proved, and his tes- 
timony must come in response to a 
hypothetical question, which em- 
bodies the evidence.’ Richmond v. 
Wood, 109 Va. 75, 79, 63 SE 449 [quot 
Virginian R. Co. v. Andrews, supra]. 

fa] Denial of knowledge.—The 
fact that a medical expert, to whom 
was propounded a hypothetical ques- 
tion calling for his opinion as to the 
trouble from which plaintiff was suf- 
fering, testified that he did not 
know, did not justify the sustaining 
of an objection to a subsequent ques- 
tion asking him to give his opinion 
from the facts hypothesized. Causa 
Va ienny, 166 pApp, | 2Dive 1347) 41 
NYS 98. 

27. U. S.—Raub v. Carpenter, 187 
Se LO Zo Sel ieee e eda (CG) Halo. 

Cal.—-EHisenmayer vy. Leonardt, 148 
@al. 3996, 845-P ¥43, 
ge oe v. Barenfield, 84 Ind. 

Iowa.—Ney v. Eastern Iowa Tel. 
Co., 162 Iowa 525, 144 SW 383. 

Kan.—Western Union Tel. 
Morris, 67 Kan. 410, 73 P 108. 

Mich.—Fuller vy. Jackson, 92 Mich. 
197, 92 IN W 1075. 


Cox “Vv. 
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The re- 


Different 
counsel.** 


N. Y.—Bramble vy. Hunt, 68 Hun 
204, 22 NYS 842; Frankfort v. Man- 
patian a (Co. l2e Mises disiiose NIN4S 

Oberg orate v. Simonis, 39 Or. 111, 
6be P69 

Tex ls v. Galveston, etc., R. 
Co., 96 Tex..«355,...72° SW. 835, [rev 
(Civ. A.) 71 SW 322]; International, 


ete., R. Co. v. Goswick, (Civ. A.) 83 
SW 423 [aff 98 Tex. 477, 85 SW 785]; 
32 SW 93. 

Va.—Richmond v. Wood, 109 Va. 

W. Va.—State v. Cook, 
T1t, 72 SE 1025. 
matters contained in record.—Ney v. 
Eastern ftowa Tel. Co., 162 Iowa 525, 

28. Iowa.—State v. 
Iowa 374, 155 NW 837. 

Co. v. Atchi- 

son, etc. R. Co., 129 Mo. A. 498, 107 
SW _ 1034. 
R. Co., 129 App. Div. 4388, 114 NYS 
90; In re Gates, 154 NYS 782. 

N. 
ber Co., 161 N. C. 495, 77 SE 694, 

Ss. D.—State Vv. Swenson, PASE IBS 

Tex.-——Missouri, etc., 
liams).63 Tex. Civ... A. 368; 133 SW 
A.) 102 SW 170; Collins v. Chipman, 
41 Tex. Civ. A. 563, 95 SW 666. 

ClC.,, Rami Owed Dean ov Aen 41.905 Dios Sb 
625. 

[a] Subsidiary inquiries may be 
made upon the implied basis of a 
ally repeating it. Allen vy. Voje, 114 
Wis. 1, 89 NW 924. 


Lee v. Heuman, 10 Tex. Civ. A. 666, 
75, 638 SH 449. 
69; WoWa. 
[a] Question must be based on 
144 NW 3838. 
Sayles, 173 
Mo.—Kaw Feed, etc., 
N. Y.—Miehlke v. Nassau Electric 
C.—Dameron y. Rowland Lum- 
589, 129 NW 119. 
R. Co, v. Wil- 
499° (GQult [etch aCon vnc rat tGoly, 
W. Va.—Hanley v. West Virginia, 
Wis.—Allen v. Voje, 114 Wis. 1, 89 
NW 924 
hypothetical question without actu- 
29. Ariz—Mayhew v. Brislin, 13 


Ariz. 102, 108 P 258. 

Cal.—Roche vy. Baldwin, 143 Cal. 
186, 76 P 956. 

Ind.—Davidson vy. State, 1385 Ind. 


254, 34 NE 972. 
Mass.—Dickenson vy. Fitchburg, 13 
Neh 546; Keith v. Lothrop, 10 Cush. 


Mich.—Stowell v. Standard Oil Co., 
139 Mich, 18, 102 NW 227. 

Miss.—Kearney v. State, 68 Miss. 
233, 8 ‘S292. 

Mo.—Kansas v. Marsh Oil Co., 140 
Mo. 458, 41 SW 948. 

Mont.—Morrill  v. Hershfield, 19 
Mont, 245, 47 P 997. 

ING Y.—Peo. v. Schuyler, 106 N. Y. 
298, 12 NE 783. 

Or.—Holmberg vy. Jacobs, 77 Or. 
246, 150) PB, 284. 

30. McGinnis v. Kempsey, 27 Mich. 
363; Kearney v. State, 68 Miss. 233, 
8 S 292; McLoughlin v. Duffney Brick 
Co., 160 App. Div. 115, 145 NYS 199. 

[a] Where no hypothesis is dis- 
tinctly stated on redirect examina- 
tion, it will be assumed that the 
original hypothesis is continued. Mc- 


Ginnis v. Kempsey, 77 Mich. 363. 
Si., Grand. -iodge! 1. Oy MS JA. ay, 
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truth of his opponent’s position, no basis for a 
hypothetical question is furnished.*? 


Form and Scope—aa. In General. 


The form of hypothetical questions and the facts 
to be embraced therein are matters resting largely 
in the sound discretion of the trial court,** but 
the duty of properly framing a hypothetical ques- 
tion rests primarily on the counsel by whom the 
. question is asked, and he should not be permitted 
to frame an improper question and then cast the 
burden of supplying its deficiencies on the opposing 
The question should be so framed as 
to reflect the theory of the party propounding it, 
as shown by the facts admitted or proved,*> and 
must confine the opinion given to the likely or 


Wieting, 168 Ill. 408, 48 NE 59, 61 
AmSR 123; Conway v. State, 118 Ind. 
482, 21 NE 285; Squires v. State, 
(Tex. Cr.) 54 SW 770; Foster v. Dick- 
erson, 64 Vt. 233, 24 A 253. 

32. Yaeger vy. Southern California 
RiaCo. 5 Cabanrepy Casacd 70, .ounue 
190. 

33. Ala.—Miller  v. 
80 S 499; Supreme Lodge L. 
Gustin, 80 S 84; Hamilton v. 
ford Mercantile Co., 78 S 401; 
bama City, etc., R. Co. v. Bessiere, 
197 Ala. 55,0 [258 se2b,ne2 % sicit, Cyer; 
Burnwell Coal Co. v. Setzer, 191 Ala. 
398, 67 S 604, 607 [cit Cyc]; Long 
Distance Tel., etc., Co. v. Schmidt, 
157 Ala. 391, 47 S 7381; Birmingham 
RR. ete., ,Co. v. Saxon, 139° Ala. ah36; 
59 S 584; Birmingham R., ete., Co. 
Vv.» Butler, 35 Ala. 8889395, -33.S 
33; Morrissett v. Wood, 123 Ala. 384, 
26 S307, 82 AmSR, 4127, 

Ark.—Missouri,_ ete., Cogn ov: 
Daniels, 98 Ark. 352 136 Bow 655 
a C.—Horton y. U. S., 15 App. 

Fla.—Atlantic Coast Line R. Co. v. 
Brash, 73 Fla, 478, 74 S 503. 

Towa.—Stanley v. Taylor, 160 Iowa 
427, 142 NW 81; Spiers v. Hender- 
shott, 142 Iowa 446, 120 NW 1058; 
Scurlock v. Boone, 142 Iowa _ 580, 
120 NW 313. 

Kan.—United Commercial Travel- 
ers of America v. Barnes, 75 Kan. 


W205 90m 203: 
La.—State v. Ayles, 120 La. 661, 


45 S 540. 
Eastern SS. Co., 112 


Whittington, 
OL Mieay. 
Cran- 


Me.—Reid vy. 
Me. 34, 90 A 609 
Mass.—Greene v. Boston El. R. Co., 


207 Mass. 467, 93 NE 837; Carroll 
v. Boston El. R. Co., 200 Mass. 527, 
86 NE 7938. 


Mo.—Ridenour vy. Wilcox Mines 
Co., 164 Mo. A. 576, 147 SW 852. 

Pa.—Albert v. Philadelphia Rapid 
Transit Co., 252 Pa. 527, 97 A 680. 

Porto Rico. —Camacho v. Balas- 
quide, 19 Porto Rico 564. 

Wash.—Knutson v. Moe, 72 Wash, 
290; 9130  BrseG 

“The frame and substance of hypo- 
thetical questions to expert wit- 
nesses is a matter largely committed 
to the sound discretion of the trial 
court.” Burnwell Coal Co. v. Setzer, 
191 Ala. 398, 407, 67 S 604. 

[a] Control by court.—When a 
party seeks to take an expert opinion 
upon a hypothetical question based 
upon the whole or any selected part 
of the evidence, the court must so 
control the form of the question that 
there may be no abuse of his right 
to take the opinion; the right being 
subject to abuse by allowing the 
opinion to be so given as to mislead 
the jury, by concealing the real sig- 
nificance of the evidence, or by un- 
duly emphasizing certain favorable 
or unfavorable data. Taylor vy. Mc- 
Clintock, 87 Ark. 2438, 112 SW 405. 

34. Frigstad v. Great Northern R. 
Co., 101 Minn. 40, 111 NW 8338. 

35. Landis v. Watts, 84 Nebr. 
671, 121 NW 980, 82 Nebr. 359, 117 
NW 705. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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probable result of the combination or circumstances 
assumed.** Purely theoretical questions *7 and 
those too indefinite to permit the witness to form 
a judgment of any value*® should be excluded; 
and the same course is proper where the question is 
obviously misleading ;*? when it is ambiguous *° or 
unintelligible,*#+ or shows misconception ;*2 where it 
is complicated, involved, or obseure;** when it is 
argumentative ;*4 when it calls for mere conjec- 
ture ;*° where it assumes a disputed fact as an ab- 
solute fact in the case;** where it is so framed as 
to require a single answer to several distinet propo- 
sitions ;*7 where it does not present sufficient facts 
to afford ground for a reasonable conclusion;** 
where it calls for a categorical answer and the wit- 
ness says he cannot answer it,*® or where it is based 
on an assumption which is false.5° If counsel dis- 
claim an intention of relying on the theory of the 
case on which a question is framed it should be 
rejected.5+| A hypothetical question which includes 
with other facts the opinion of another expert is 
improper.>?. The admission of a question which is 
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inaccurate without being misleading is not error,®? 
and the same is true of a question the only objec- 
tion to which is that certain additional facts might 
have been proved which would assist witnesses in 
giving more satisfactory answers.°4 

Illustrative questions may be permitted.®® 

The exact language of the witness who gave evi- 
dence of a fact need not be followed in stating such 
fact in the hypothetical question.°® 

A mere statement introductory to a hypothetical 
question as to what the examiner intends to state 
in the question, adding nothing to the facts stated, 
does not render the question improper.®? _ 

Use of a medical text book by counsel merely to 
aid him in forming a question to be propounded to 
an expert witness is proper.®§ 

Calling for opinion on credibility. The question 
submitted to an expert witness should be so framed 
as not to call for his opinion as to the eredibility 
of the witnesses who testified in respect to the 
facts hypothesized.°® 


Stutsman v. Des Moines City 
R. Co., 180.Iowa 524, 163 NW 580. 

87. Illinois Silver Min., etc., Co. v. 
Raff, 7 N. M. 336, 34 P 544; Galbraith 
’ v. Philadelphia Co., 2 Pa. Super. 359. 

38. Ala.—Knowlton y. Central of 
ree Re Con iG 2 Alas te 56s 6S) tS 

Conn.—Barber’s App., 63 Conn. 393, 
Piet O Gon Lan ly An 90. 

Iowa.—Kuhns y. Wisconsin, 

R. Co., 70 Iowa 561, 31 NW 868. 
_ Mich.—Turner y. Ridgeway ‘Tp., 
105 Mich. 409, 63 NW 406. 
- Mo.—Senn v. Southern R. Co., 108 
Mo. 142, 18 SW 1007; Palmer v. St. 
Honis; ete; KR. Com, 142) eMo, Ay 7440} 
127 SW 96. 

N. Y.—McGinness v. Third Ave. R. 
Co,, 104 App. Div.5342)°93 NYS 787; 
Seymour v. Fellows, 44 N. Y. Super. 
124 [aff 77 N. Y. 178];. Clussman v. 
Merkel, 16 N. Y. Super. 402; Brown v. 
Third Ave. R. Co., 19 Misc, 504, 43 
NYS 1094; Baer v. Koch, 2 Misc. 334, 
21 NYS 974; Fisher v. Monroe, 2 
Mise. 326, 21 NYS 995. 

Pa.—Babayan v. Reed, 257 Pa. 206, 
LOVEA TS 39: 

R, I.—Carr v. American Locomo- 
tive lCos 29MR E276, FOVA T1996, 

39. Ark.—Taylor vy. McClintock, 
87 Ark. 243, 112 SW 405. 

Cal.—Carpenter vy. Bailey, 94 Cal. 
406, 29 P 1101. 

Conn.—Barber’s App., 63 Conn. 393, 
27 A973, 22 LRA 90. 

Ind.—McCormick Harvesting Mach. 
Co. v. Gray, 100 Ind. 285. 

Md.—Miller v. Leib, 109 Md. 414, 
72 A 466. : 

Mass.—Chalmers v. Whitmore Mfg. 
Co., 164 Mass. 532, 42 NE 98; Jewett 


etc., 


v. Brooks, 134 Mass. 505; Twombly 
v. Leach, 11 Cush. 397. 
Mich.—Farrell v. Haze, 157 Mich. 


iA Oe NIV) OLO 7 ue renulse Vay usa bes, 
88 Mich. 567, 50 NW 637; Michigan, 
etc., R. Co. v. McDonough, 21 Mich. 
165, 4 AmR 466. 

Minn.—Wittenberg v. Onsgard, 78 
Minn. 342, 81 NW 14, 47 LRA 141. 

Mo.—J. D. Marshall Livery Co. v. 
McKelvy, 55 Mo. A. 240. 

N. Y.—Middleton vy. Whitridge, 213 
Nu 49:9,5108 192, AnnCas1916C 
856 [rev 156 App. Div. 154, 141 NYS 
104]; Dobie v. Armstrong, 27 App. 
Div. 520, 50 NYS 801 [aff 160 N. Y. 
584, 55 NE 302]; Grotsch y. Stein- 
bile R. Co., 19 App. Div. 130, 45 NYS 
1075. 

Pa.—Reagan v. Grim, 13 Pa. 508. 


R. I.—Eastman y. Dunn, 34 R. I 
416, 83 A 1057. ‘ 
Wis.—Vosburg v. Putney, 80 Wis. 


523, 50 NW 403,'27 AmSR 47, 14 LRA 
226. 

[a] -Hypothetical questions must 
fairly reflect the evidence, and un- 
less they do so the resultant opinion 
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evidence is not responsive to the 
real facts and can have no probative 
force. Taylor vy. McClintock, 87 Ark. 
243, 112 SW 405. 

[b] A slightly erroneous assump- 
tion of fact will not necessarily ren- 
der the question incompetent. Deca- 
tur Cotton Seed Oil Co. v. Belew, 
(Tex. Civ. A.) 178 SW 607. 

40. Currie y. Consolidated R. Co., 
81 Conn. 383, 71> A 356; Horton vy. 
Uae Saul eA pp CD: iG) e320. 

41. Thayer v. Smoky Hollow Coal 
Co., 121 Iowa 121, 96 NW 718; Kun- 
kel v. Allentown Portland Cement 
Cony2749) Par 104,94 5A" 450. 

[a] It is improper to ask what 
would happen “under the conditions 
existing,” where no statement of 
such conditions is made. Thayer v. 
Smoky Hollow Coal Co., 121 Iowa 
121, 96 NW 718. 

42. Baltimore Safe-Deposit, etc., 
Co. v. Berry, 938 Md. 560, 49 A 401. 

43. ‘Chicago Wnion. Tract. Co. v. 
Sugar, 117 Ill. A. 583; Chicago City 
R. Co. v. Sugar, 117 Ill. A. 578; East- 
ham vy. Riedell, 125 Mass. 585; Oli- 
ver v. Pettaconsett Constr. Co., 36 
R. I. 477, 90 A 764. 

“It might be wiser to exclude such 
questions altogether, when they are 
very complicated or involve much de- 
tail.’ Howes v. Colburn, 165 Mass. 
385, 888, 48 NE 125. 

44. Houston, etc., R. Co. v. John- 
son, (Tex. Civ. A.) 118-SW 1150. 

45. Nave v. Alabama Great South- 
ern R. Co., 96 Ala. 264, 11 S 391; 
Hamilton v. Michigan Cent. R. Co., 
135 Mich. 95, 97 NW 392. 

[a] It is improper to ask: (1) 
What a boy of fifteen would earn 
when twenty-one. Nave v. Alabama 
Great Southern R. Co., 96 Ala. 264, 
11 S 391. (2) A question as to ex- 
pectancy of life based on resemblance 
to father and grandfather. Hamilton 
v. Michigan Cent. R. Co., 135 Mich. 
95, 97 NW 392. 


46. Chalmers v. Whitmore Mfg. 
Co., 164 Mass. 532, 42 NE 98; Cas- 
tanie v. United R. Co., 249 Mo. 192, 


155 SW 38, LRA1915A 1056; Causa 


vy. Kenny, 156 App. Div. 134, 141 
NYS 98. 
47. Kahn v. Triest-Rosenberg 


Cap Co., 139 Cal. 340, 73 P 164. 

48. In re Henry, 167 Iowa 557, 
149 NW 605; Miller v. Leib, 109 Md. 
414, 72 A 466; Baltimore Safe De- 
posit, etc., Co. v. Berry, 93 Md. 560, 
49 A 401; Dallas Cons, Electric St. 
R. Co. v. Rutherford, (Tex. Civ. A.) 
78 SW 558. , 

49. Quinn v. O’Keeffe, 9 App. Div. 
68, 41 NYS 116 [app dism 151 N. Y. 
633 mem, 45 NE 1134 mem]. 

50. Baltimore Safe Deposit, etc., 
Co. v. Berry, 93 Md. 560, 49 A 401; 
Fitzpatrick v. New York City R. Co., 


bb. Length of Question. The length 
92 NYS 248; Swanson v. Hood, 99 
Washes (5065 1 70ePireits5. 


{a] For example a question as- 
suming that old age, disease, and 
grief, causing a weak physical con- 
dition, involve mental soundness, is 
improper. Baltimore Safe Deposit, 
etc., Co. v. Berry, 93 Md. 560, 49 A 401. 

51.) Cineinnatins setcs nh. = Conny, 
Jones, 111 Ind. 259, 12 NE 113. 

52. Parrish v. State, 139 Ala, 16, 
36 S 1012; Crozier y Minneapolis 
St. R. Co., 106 Minn. 77, 112 NW 256. 

53. Atlanta R., ‘ete.,"Co v. Monk; 
118 Ga. 449, 45 SE 494; Turnbull v. 
Richardson, 69 Mich. 400, 37 NW 499; 
Thompson y. Knickerbocker Ice Co., 
6 NYS 7 [aff 127 N. Y. 673 mem, 28 
NE 255 mem]; Gulf, ete. R.~Co. v. 
Duvall, 12 Tex. Civ. A. 348, 35 SW 699. 

54. Hendershott v. Western Union 
Tel. Co., 114 Iowa 415, 87 NW 288. 

55. Kraatz v. Brush Electric Light 
Co., 82 Mich, 457, 464, 46 NW 787. 

[a] Thus in an action for injuries 
caused by a live electric wire cross- 
ing a dead electric wire, it was held 
that there was no error in allowing 
the hypothetical question, “Suppos- 
ing that a live wire should come in 
contact, for instance, with a tele- 
phone wire, by the telephone wire 
settling down upon the electric light 
wire, what effect would that have 
upon the telephone wire?” although 
there was no claim or evidence in 
regard to a telephone wire, as the 
effect on a telephone wire would be 
the same as on an electric light wire. 
Kraatz v. Brush Electric Light Co., 
82 Mich. 457, 464, 46 NW 787. 

56. Ky.—Kentucky Tract.,  etce., 
Co. v. Humphrey, 168 Ky. 611, 619, 
182 SW 854 [quot Cyc]; Davis v. 
Com., 6 KyL 658; Davis v. Com., 13 


Keys Op, 2329) 

Md.—Grill v. O’Dell, 113 Md. 625, 
ITA 984, 

Oh.—Presbyterian Church Bd. of 
Foreign Missions v. Bevan, 34 Oh. 
Cit Ct sls: 


Porto Rico.—Camacho y. Balas- 
quide, 19 Porto Rico 564. 

Tex.—Trinity, ete. R. Co. y. Mc- 
Cune, (Civ. A.) 154 SW 237. 

Vt.—Herrick v. Holland, 83 Vt. 
502, 77 A 6. 

57. Shawnee Gas, etc., Co. 


Hunt, 32 Okl. 368, 122 P 673. 

58 Dean v. Wabash R. Co., 229 
Mo. 425, 129 SW 953; Emerson vy. 
Butte Electric R. Co., 46 Mont. 454, 
DS 24 SIO, 

fa] A quotation from a standard 
work on medical jurisprudence may, 
in the court’s discretion, be permitted 
to be incorporated in a hypothetical 
question to a physician. Emerson v. 


Butte Hlectric R. Co., 46 Mont. 454, 
E79 Ps. 
59. Sloss-Sheffield Steel, ete., Co. 
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of the hypothetical question is not a controlling con- 
sideration, and it is no objection that the question 
is lengthy, provided it has been reduced to writing 
and embraces the whole situation in a connected 
manner,®° even though the question may be some- 
what complicated and not entirely grammatical.*? 
The court has, however, authority to require a ques- 
tion to be modified in these particulars,® or a long 
question may be excluded in the discretion of the 
judge if deemed misleading, as not disclosing its 
No more specifie rule in this 
respect can be laid down than that the question 
should concisely state the facts on which the opinion 
of the expert is to be given, and it is improper to 
detail all the evidence introduced on the trial.*+ 

Leading Questions. 
tions to an expert have been disapproved,®> but 
there is also authority for the view that such ques- 


hypothetical nature.®* 


[§ 798] 


cc. 


tions may be permitted.®® 


v. Sharp, 156 Ala. 284, 47 S 279. 
60. U. S.—Forsyth v. Doolittle, 
LOM, See 3) 87 SCE 40834. 30 rls: ede 
App., 


586. 

Conn.—Barber’s 63 
393, 27 A 973, 22 LRA 90. 

Mich.—dJones v. Portland, 88 Mich. 
598, 50 NW 731, 16 LRA 437. 

N. Y.—Cole v. Fall Brook Coal Co., 
87 Hun 584, 34 NYS 572 [aff 159 N. 
Y. 59, 53 NE 670]. 

Okl.—Shawnee Gas, etc., 
Hunt, 32 Okl. 368, 122 P 673. 
* §. Deé—-Fowler v. Iowa Land Co., 
18- S, D. 1381, 99 NW 1095. 

[a] Questions not too long.— 
Barber’s App., 63 Conn. 393, 27 A 973, 
22 LRA 99 (three printed pages); 
Shawnee Gas, etc., Co. v. Hunt, 32 
Okl. 368, 122 P 673 (more than five 
hundred words). 

61. Shawnee Gas, ete. Co. v. 
Hunt, 32 Okl. 368, 122 P 673. 

62. Forsyth v. Doolittle, 120 U. S. 
73, 7 SCt 408, 30 L. ed. 586. 

63. Haish v. Payson, 107 Ill. 365 
{two and one-half pages). 

“64. Matter of Martin, 82 Misc. 574, 
144 NYS 174. 

65. Chidago Union Tract. Co. v. 
Sugar, 117 Ill. A. 583; Chicago ' City 
Re CoOsaMes Sugar, LUT, Ill. A. 578; St. 
Louis Southwestern R. Co. v. Hall, 
(Tex. Civ. A.) 81 SW 571; Interna- 
tional, etc., R. Co. v. Bibolet, 24 Tex. 
Civ. A. 4, 57 SW 974. 

66. Alaska United Gold Min. Co. 
v. Keating, 116 Fed. 561, 538 CCA 655; 
Edwards v. Burke, 36 Wash. 107, 78 


P 610 
Brooklyn El. 
48 NYS 


Conn. 


Coz Vs 


“Woodworth vy. 
22 App. Div. 501, 


[a] A question is not objection- 
able because of calling low-frame 
buildings ‘shanties.’ Woodworth v. 
Brooklyn El. R. Co., 22 App. Div. 501, 
48 NYS 80. 

68. Kansas (City!) eto... Conny. 
Webb, 97 Ala. 157, 11 S 888 (exag- 
gerating three or four occasions into 
“a hundred times’). 

69. Beck v. Hanline, 122 Md. 68, 
89 A 377; Miller v. Leib, 109 Md. 414, 
72 A 466;. Baltimore Safe-Deposit, 
etc.,, Co. v. Berry, 93 Md, 560, 49 A. 
401; Swanson v. Hood, 99 Wash. 506, 


pS Sales TB 5 
70. Wingfield v. McClintock, 85 
Kan. 452, 116 P 488, 85 Kan. 207, 


113 P 394; Williams v. 
St. 547. 

“No material exaggeration or per- 
version of facts assumed is permis- 
sible United Commercial Travel- 
ers of America v. Barnes, 75 Kan. 
720;,,90 P 293. 

71. Murphy v. Marston Coal Co., 
183 Mass. 385, 67 NE 342. 

72. i v. Cranford 
Mercantile Co. 78 S 401, 404 [cit 
Cyc]; Pullman Co. v. Meyer, 195 
Ala. 397, 70 S 763, 765 [cit Cyc]. 

Ark.—Missouri, ete., R. Co. v. Dan- 


Brown, 28 Oh. 


EVIDENCE 
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Leading ques- 
which does not 
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Coloring, Exaggeration, or Parti- 


The fact that the hypothetical question 
contains a certain coloring favorable to the examin- 
ing party, by way of characterization,®’ or even an 
exaggeration,®* is not necessarily fatal; but color- 
ing ** or exaggerating *° to the extent of misleading, 
requires the exclusion of the question. 
a sufficient ground for objection to a question that 
it is of a partisan nature.” 

Facts to Be Assumed. The question 
should place before the witness suffivient facts to 
enable him to give a judgment which will be of 
value to the jury; and indeed it has been regarded 
as necessary that the question should assume all 
material facts relating to the subject on which the 
judgment of the expert is sought.** 


Lilisiot 


A question 
contain all the facts essential to 


some theory within the range of the evidence should 


be excluded,’* provided the objection thereto spe- 


iels, 98 Ark. 352, 136 SW 651. 
Colo.—Rio Grande Western R. Co. 

A Rubenstein, 5 Colo. A. 121, 38 P 

76. 

Conn.—Barker v. S. A. Lewis Stor- 


age, etc., Co., 79 Conn, 342, 65 A 143, 
118 AmSR 141. 
D. C.—Horton v. U. S., 15 App. 


310. 
Ill. Botwinis v. Allgood, 113 Ill. 
A. 188. 

Iowa.—In re Henry, 167 Iowa 557, 
149 NW 605; Stanley v. Taylor, 160 
Iowa 427, 142 NW 81. 

Mich.—Stowell v. Standard Oil Co., 
139 Mich. 18, 102 NW 227. 

Minn.—Briggs v. Minneapolis St. 
R. Co., 52 Minn. 36, 53 NW 1019. 

Miss.—Mississippi Cent. R. Co. v. 
Walden, 101 Miss. 781, 58 S 538. 

Mo.—Heinzle v. Metropolitan St. R. 
Co., 182 Mo. 528, 81 SW _ 848; Cul- 
bertson v. Metropolitan St. R. Co., 
140 Mo. 35, 386 SW 834; Turner v. 
Haar, 114 Mo. 335, 21 SW 7387; Senn 
v. Southern R. Co., 108 Mo, 142, 18 
SW_ 1007. 

N. Y.--Van Wycklen v. Brooklyn, 
118 N.. ¥. 424, 24.NE 179, 

N. C.—State v. Thomson, 153 N. C. 
618, 69 SE 254, 

Wash.—Swanson v. Hood, 99 Wash. 
506, 170 P 135. 

Wis.—Hite v. Keene, 149 Wis. 207, 
1384 NW 383, 185 NW 3854, AnnCas 
1912D 251. 


[a] The record of an insane pa- 
tient may be included. Marshall v. 
Brown, 50 Mich, 148, 15 NW 55. 

[b] Cumulative facts may be 
omitted. Nelson v. Chicago, ete. R. 
Co., 180 Wis. 214, 109 NW 933. 


[ec] Where a detailed statement 
of conditions has been made, the de- 
tails may be in subsequent questions 
referred to in a block, as “these in- 
juries.” Cass v. Third Ave. R. Co., 
20 App. Div. 591, 47 NYS 356. 

dos wil). S.—Hoagland v. Canfield, 
160 Fed. 146, 

Ark.—Williams v. Fulkes, 103 Ark. 
196, 146 SW 480. 

Del.—Johnson vy. Wilmington City 
Ri, CO 28. Dele bse lO, AmoGdls 

D. C—Snell. v. U. S., 16 App. eet 

Ill.—Fuchs v. Tone, 318 Ill. 445, 
NE 1014; Biggs v. Peoria, ete., R. Co. 
182 Ill. A. 618; Catlin v. Traders’ Ins. 
Co., 83 Ill. A. 40. 

Kan.— Wichita v. Coggshall, 3 Kan. 
A. 540, 48 P 842. 

Ky.—Gay v. Gay, 183 Ky. 288, 209 
SW 11; Kentucky Tract., etc., Co. v. 
Humphrey, 168 Ky. 611, 182 SW 854. 

Md.—Capitol Tract. Co. v. McKeon, 
132 Md. 79, 108 A 314. 

Minn.—McKay v. Minnesota Com- 
mercial Men’s Assoc., 139 Minn. 192. 
165 NW 1061; Smith v. Minneapolis 
ets R., Co. | 9ies Minn... 239), 97 INIW 
881. 

Mo.—Hahn v. Hammerstein, 272 
Mo. 248, 198 SW 838; Heinzle v. 
Metropolitan St. R. Co., 182 Mo. 528, 


81 SW 848; Quinley v. Springfield 
Tract. Co., 180 Mo. A. 287, 165 SW 
346; Ridenour vy. Wilcox Mines Cos: 
164 Mo. A. 576, 147 SW 852; Mam- 
merberg v. Metropolitan St. ies Co., 
62 Mo. A. 568. 

Nebr.—Schulz vy. Modisett, 2 Nebr. 
(Unoff.) 138, 96 NW 338 

N. Y.—Peo. v. Lake, 12 'N. Y. 358. 

N. C.—State v. Thomson, 153 N. C. 
618, 69 SE 254, 


Okl.—Brown vy. State, 9 Okl. Cr. 
382, 1382 P 359. 

Pa.—Albert v. Philadelphia Rapid 
Transit:Co,., 262. Ba.-b2 789 LAs ass 
In re Miller, 26 PittbsLegJ 428. 

Tex.—Sargent v. Barnes, (Civ. A.) 


159 SW 366. 

Va.—Upton v. Reeve, 123 Va. 241, 
96 SE 277; Bowen v. Bowen, 122 Va. 
1, 94 SE 166; Lester v. Simpkins, 117 
Va. 55, 83 SE 1662. 

Wash. —Swanson v. Foor. 99 Wash. 
506, 170 P 135. 

[a] The question ‘should: (1) 
“Embody substantially all the facts 
relating to the subject. An opinion 
based upon a partial statement of 
the facts would be of no value and is 
not admissible.” Mammerberg v. 
Metropolitan St. R. Co., 62 Mo. A. 
568, 567. (2) “Contain substantially 
the facts as shown by the evidence.” 
Wichita v. Coggshall, 3 Kan. A. 540, 
43 P 842, 846. 

[b] A party is not bound to in- 
troduce in evidence all the facts in 
his possession which might bear on 
the question as to which the judg- 
ment of the expert is sought. Blume 
v. State, 154 Ind. 343, 56 NE 771 
(letters bearing on question of san- 
ity of writer). 

74. . S—wWalton v. Wild Goose 
Min., etc., Co., 123 Fed. 209, 60 CCA 
1553. Western»Assur. Co: V. J. 5H. 
Mohlman .Co., 83 Fed. 811, 28 CCA 
157, 40 LRA 561; North American 
Ace. Assoc. v. Woodson, 64 Fed. 689, 
12 .€CA- 392. 

Co. 195 


Ala.—Pullman 
Ala. 397, 70 S 768. 

Ark.—Williams v. Fulkes, 103 Ark. 
196, 146 SW 480. 


v. Meyer, 


Cal. Rowe _ v. Such, 134 Cal. 573, 
66 P 862, 67 P 760. 
Conn.—Porter v. Ritch, 70 Conn. 


235, 89. A. 169;,:39 LRA -363. 

Ga.—Central R., ete., Co. v. Malts- 
by, 90 Ga. 630, 16 SE 953. 

Ida.—Kelly v. Perrault, 5 Ida. 221, 
48 P 45. 

Tll.—McCarthy v. Spring Valley 
Coal, Co.» 222. U1 Avs, S38 NE S57, : 

Towa.—Thayer v. Smoky Hollow 
Coal Co., 121 Iowa 121, 96 NW 718; 
Germinder v. Machinery Mut. Ins. 
Assoc., 120 Iowa 614, 94 NW 1108; 
Bomgardner vy. Andrews, 55 Iowa 6388, 
8 NW 481; Matter of Ames, 51 Iowa 
596. 2 NW 408. é 

Kan.—Davis v. Travelers’ Ins. Co., 
59). Kan. 0745 52 .P y6%: 

Md.—Capitol Tract. Co. v. McKeon, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cifically points out the imperfections;’® but where 
a question is proper under the evidence at the time 
when it is propounded, an objection on the ground 
that it does not include testimony that may be 
subsequently given is, unavailing.’é 
facts, when material, must always be assumed,” 
but when the facts are disputed, either party may 


132 Md. 79, 103 A 3814; American 
Towing, etc., Co. v. Baker-Whiteley 
Coal Co., 117 Md. 660, 84 A 182, Ann 
Cas1914A 46; Northern Cent. R. Co. 
v. Green, 112 Md. 487, 76 A 90; Bal- 
timore, etc., R. Co. v. Trader, 106 Md. 
635, 68 A 12, 

Mass.—Oliver v. North End St. R. 
Co., 170 Mass. 222). 49 (NH 117; 
Howes vy. Colburn, 165 Mass. 385, 43 
NE 125. 

Mich.—Farrell v. Haze, 157 Mich. 
374, 122 NW 197; Connell v. McNett, 
109 Mich. 329, 67 NW 344; Prentis 
v. Bates, 88 Mich. 567, 50 NW 637; 
Fraser vy. Jennison, 42 Mich. 206, 3 
NW 882. 

Miss.—Earp v. State, 38 S 288. 

Mo.—Powell v. Union Pac. R. Co., 
255 Mo. 420, 164 SW 628; Heinzle v. 
Metropolitan St. R. Co., 182 Mo. 528, 
81 SW 848; Culbertson v. Metropoli- 
tanaSt. Riv Co; 140.:Mo.. .35,° 36 “SW 
834; J. D. Marshall Livery Co. v. Mc- 
Kelvy, 55 Mo. A. 240. 

Nebr.—Landis v. Watts, 84 Nebr. 

671, 121 NW 980. 
_N, Y.—Hopper v. Empire City Sub- 
way Co., 178 N. Y. 587, 70 NE 1100; 
Dougherty v. Milliken, 163 N. Y. 527, 
57 NE 757, 79 AmSR 608; Hopper vy. 
Empire City Subway Co., 78 App. 
Div. 687, 72 NYS 907 [aff 176 N. Y. 
587 mem, 70 NE 1100 mem]. 

N. C.—Burnett v. Wilmington, etc., 
R.Co!, 220) N-.C: 617; 26) SHI8193) Ste- 
vens v. West, 51 N. C. 49. 

N. D.—Kersten v. Great Northern 
Re eeOnmeoe NG Du ro) L407: NWT 18.05 

Pa.—Lee v. Springfield Water Co., 
176 Pa. 223, 35 A 184; Reber v. Her- 
ping,? 116 l-Pa. .599) 8A: 8380; 

R. [.—Canham v. Rhode Island Co., 
35 R. I. 177, 85 A 1050. 

S. D.—Vermillion Artesian Well, 
ete., Co. v. Vermillion, 6 S. D. 466, 61 
NW 802. 

Tex.—Missouri, ete., R. Co. v. Gol- 
son, (Civ. A.) 1833 SW 456; De Hoyeos 
v. Galveston, ete., R. Co., 52 Tex. Civ. 
A. 548, 115 SW, 75; El Paso Electric 
R. Co. v. Bolgiano, (Civ. A.) 109 SW 
388; Prather v. McClelland, (Civ. A.) 
26 SW 657. 

Utah.—Nichols v. Oregon Short 
Line’ R. Co, 25) Utah: 240, 70 P 996. 

Va.—Upton v. Reeve, 123 Va. 241, 
96 SE 277. 

W. Va.—Bowen v. Huntington, 35 
W. Va. 682, 14 SE 217. 

Wis.—Ruscher v. Stanley, 120 Wis. 
380, 98 NW 223; Schaidler v. Chicago, 
etc., R. Co., 102 Wis. 564, 78 NW 732. 

[a] Were the rule otherwise there 
would be no limit to the cross-exam- 
jnation of a witness called as an 
expert. It could be protracted as 
long as the fertility of the imagina- 
tion might enable counsel to suppose 
cases, and the mental and physical 
powers of endurance of the witness 
would permit him to frame answers. 
Peo. v. Augsbury, 97 N. Y. 501. 

[b] Effect of drugs; stating 
amount.—A question calling for 
opinion of a physician as to the 
mental capacity of a person to trans- 
act business on a given day because 
on preceding days morphine had been 
administered to him must state the 
amount of morphine administered, the 
method, and times of administering. 
Brown v. Ann Arbor R. Co., 183 Mich. 
574, 149 NW 1081. 

{[c] If the question is prima facie 
competent, the fact that the ques- 
tion may be still further defined on 
cross-examination is not a ground for 
excluding it. Lake Shore, etc., R. Co. 
v. Whidden, 23 Oh. Cir. Ct. 85. 

{d] Striking out answer.—If the 
answers obtained upon an examina- 
tion in chief are shown on cross-ex- 


LiVIDENCE 


them to be.?8 


Undisputed 


amination to have been given upon 
an erroneous basis, they may be 
stricken out. Keating v. Cornell, 104 
Tll. A. 448, 

75. Catlin vy. Traders’ Ins. Co., 83 
Ill. A. 40; State v. Reddick, 7 Kan. 
143; Knight v. Overman Wheel Co., 
174 Mass. 455, 54 NE 890; Prosser v. 
Montana Cent. R. Co., 17 Mont. 372, 
43 P 81, 30 LRA 814, 

VWOmaGlill, 8V..kO© Welle 1's a \idsamoas, 
77 A 984; Flessher v. Carstens Pack- 
ing Co., 93 Wash. 48, 160 P 14. 

77. Wolters v. Mason, 159 Ill. A. 
560; Chicago v. O’Donnell, 124 Ill, A. 
78; Catlin v..Traders’ Ins. Co., .83 
Ill. A. 40; Levinson vy. Sands, 81 Ill. 
A. 578; Hahn v. Hammerstein, 272 
Mo. 248, 198 SW 833. 

[a] Neither party has a right to 
discard an important undisputed fact, 
merely because its insertion may 
vary the answer or opinion of the 
witness to the prejudice of such 


pees Levinson v. Sands, 81 Ill. A. 
78. U. S.—Port Washington  v. 


Thacher, 245 Fed. 94, 157 CCA 390. 
Ala.—Hamilton v. Cranford Mer- 
cantile Co., 78 S 401; Alabama City, 


etc., R. Co. v. Bessiere, 197 Ala. 5, 
72 S 325, 
Ark.—Scullin vy. Vining, 127 Ark. 


124, 191 SW $24. 
Cal.—Graves vy. California Union 
@i Co; 36 -Cal. Aly 7664 173. Px618. 
Ind.—Nave v. Tucker, 70 Ind. 15; 
Guetig v. State, 66 Ind. 94, 32 AmR 
99; Davis v. State, 35 Ind, 496, 9 Am 


R 760. 

Miss.—Prewitt v. State, 106 Miss. 
82, 638 S 330. 

Mont.—De Sandro v. Missoula 


ee etc: Co.,, 52: Mont, 08337 (157 
41. 
Nebr.—Van Dorn v. Kimball, .100 


Nebr. 590, 160 NW 953; Sandall v. 
Otto, 100 Nebr. 263, 159 NW 406. 
N. Y.—Pierpoint vy. Fifth Ave. 


Coach Co., 151 App. Div. 40, 135 NYS 
322. 

Tex.—_Ft. Worth v. Burton, (Civ. 
A.) 198 SW 228; Merchants’ Ice Co. 
v. Seott, (Civ. A.) 186 SW 418. 


Wash.—State v. Underwood, 35 
Wash, .558,. 77 “P0863; 
W. Va.—kKeenan y. Scott, 78 W. 


Va..729, 90 SH: 331. 

“The very meaning of the word 
[hypothetical] is that it supposes, 
assumes something for the time be- 
ing. Each side, in an issue of fact, 
has its theory of what is the true 
state of the facts, and assumes that 
it can prove it to be so to the satis- 
faction of the jury; and so assuming, 
shapes hypothetical questions to ex- 
perts accordingly. And such is the 
correct practice.’ Cowley v. Peo., 
83 N. Y. 464, 470, 38 AmR 464. 

“Tt is the privilege of the counsel 
in such cases to assume, within the 
limits of the evidence, any state of 
facts which he claims the evidence 
justifies, and have the opinion of ex- 
perts upon the facts thus assumed. 
The facts are assumed for the pur- 
poses of the question, and for no 
other purpose.” Filer v. New York 
Cent. R. Co.; 49 _N. Y. 42, 46. 

“Tt was the examiner’s right to 
seek the expert’s opinion upon thea 
state of the evidence tending to sup- 
port his theory of the subject of the 
inquiry for expert opinion.” Birm- 
ingham R., ete., Co. v. Fisher, 173 
Ala. 623,-627, 55 S 995. 

79, U. S.—Swensen v. Bender, 114 
Fed. 1, 51 CCA 627; Denver, etc., R. 
Co. v. Roller, 100 Fed. 738, 41 CCA 
22, 49 LRA 177 

Ala.—Hamilton v. Cranford Mer- 
cantile Co., 78 S 401, 402 [cit Cyc]; 
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put to the expert questions embodying the disputed 
facts as his construction of the evidence would show 
It is not usually required that each 
question should embrace every fact which it might 
be contended should affect the judgment of the ex- 
pert,“ but different hypothesis may be so put as 
to elicit his judgment as to different groups of fact 


Pullman Co. v. Meyer, 195 Ala. 397, 
70 S 768, 765 [cit Cyc]; Burnwell 
Coal Co. v. Setzer, 191 Ala. 398, 67 
S 604; Birmingham R., ete., Co. v. 
O’Brien, 185 Ala. 617, 64 S 343; Mor- 
rissett v. Wood, 123 Ala. 384, 26 S$ 
307, 82 AmSR 127. 

Ark.—=st. | Wouis, - ete, aR. Co. av; 
Fithian, 106 Ark. 491, 155 SW 88; 
Missouri, ete., R. Co. v. Daniels, 98 
Ark. 352, 186 SW 651; St. Louis, etc., 
Rieger v. Hook, 83 Ark. 584, 104 SW 
a . 

Cal.—Perkins v. Sunset Tel., etc., 
Co., 155 Cal. 712, 103 P 190; Reardon 
v. Richmond Land Co., 21 Cal. A. 357, 
131 P 894. 
geColos-sGor tien v. Hartman, 3 Colo. 

Del.—Keatley v. Grand Fraternity, 
25 Del, 511, 82 A 294. 

Fla.—Pensacola Electric Co. v. Bis- 
sett, 59 Fla. 360, 52 S 367. 

Ill.—Aledo v. Honeyman, 208 Ill. 
415, 70 NE 338 [aff 108 Ill. A. 536]; 
Howard v. Peo., 185 Ill. 552, 57 NB 
441; Schneider v. Manning, 121 Ill. 
376, 12 NE 267; Botwinis v. Allgood, 
113 Ill. A. 188; Chicago, etc., R. Co. 
v. Wallace, 104 Ill. A. 55 [aff 202 
Ill. 129, 66 NE 1096]. 

Ind.—Guetig v. State, 66-Ind. 94, 32 
AmR 99. 

lowa.—Kirby v. Chicago, etc. R. 
Co., 173 Iowa 144, 155 NW 348; Phil- 
pott v. Jones, 164 Iowa 730, '146 NW 
859; Neal v. Sheffield Brick, ete., Co., 
151 Iowa 690, 130 NW 398; In re 
Munier, 147 Iowa 312, 126 NW 149; 
Kirsher v. Kirsher, 120 Iowa 3387, 94 
NW _ 946; Swanson v. Keokuk, ete., . 
R. Co., 116 Iowa 304, 89 NW 1088; 
Brooks v. Sioux City, 114 Iowa 641, 
87 NW 682; Allison v. Parkinson, 108 
Iowa 154, 78 NW 845; McDonald v. 
Illinois Cent. R. Co., 88 Iowa 345, 55 
NW 102. } 

Md.—Grill v. O’Dell, 113 Md. 625, 
77 A 984; United R., etc., Co. v. Sey- 
mour, 92 Md. 425, 48 A 850. 

Mass.—Larson v. Boston El. R. Co., 
212 Mass. 262, 98 NE 1048. 

Mich.—Duftfy v. Charters, 180 Mich. 
572, 147 NW 541; Fye v. Chapin, 121 
Mich. 675, 80 NW 797. 

Mo.—Riley v. Independence, 258 
Mo. 671, 167 SW 1022, AnnCas1915D 
748; State v. Hyde, 234 Mo. 200, 136 
SW 316, AnnCas1912D 191; O’Neill v. 
Kansas City. 178 Mo. 91, 77 SW 64; 
Burge v. Wabash R. Co., 244 Mo. 76, 


148 SW 925; McGrath v. Heman 
Constr. Co., 165 Mo. A. 184, 145 SW 
875; Rossier v. Metropolitan St. R. 


Coy. 126 Moe, Ay 15950 101 SiWiealr iat. 
Mont.—De Sandro. v. Missoula 
Light, ete., Co., 52 Mont. 333; 157 -P 
641; Townsend v. Butte, 41 Mont. 
410, 109 P 969; McAuley v. Casualty 
Co. of America, 39 Mont. 185, 102 P 


586; State v. Peel, 23 Mont. 358, 59 
P 169, 75 AmSR 529. 

Nebr.—Ward v. Altna L. Ins. Co., 
82 Nebr. 499, 118 NW 70; Herpols- 
heimer v. Funke, 1 Nebr. (Unoff.) 
471, 95 NW 688. 


N: J.—Cottrell v. Fountain, 80 N. 
J. L. 1, 77 A 465; Daggett v. North 
Jersey, St. Re Co: 75. NieJ. oe 6305068 
AD 179. 

N. Y.—Cole v. Fall Brook Coal Co., 
53 NE’ 670; Matter of 
574, 144 NYS 174; 


Martin, 
Ree Cone) 


Coles v. Interurban St. 
Mise. 246, 97 NYS 289. 
N. C.—State v. Holly, 155 N. C. 485, 
71 SE 450. s 
N. D.—Swanson v. Schmidt-Gulack 
Bl. Co., 22 N. D. 563, 185 NW 207. 
Okl.—Chicago, etc., R. Co. v. Bent- 
ley, 43 Okl. 469, 143 P 179. 
Tex.—Order of United Commercial 
Travelers of America v. Roth, (Civ. 
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covering any reasonable theory of the case.®° 
flicting facts should not be incorporated in one 
question, but the attention of the witness should 
be ealled to their opposing tendencies, and if his 
skill or knowledge can furuish the explanation which 
harmonizes them he is at liberty to state it. 
relevant §* or immaterial ** facts need not be in- 
cluded, and it is also proper to exclude facts having 
only a remote bearing,** a fortiori those which have 
Neither should the evidence given by one 
expert be embraced in the hypothetical question 
While conflicting facts 
should not be embodied in a single question,§" it 
has been regarded as not objectionable to permit the 
witness in answering a question assuming the exist- 
ence of certain facts of which there is evidence to 
assume also the existence of other facts also in evi- 


none.®> 


submitted to another.® 


A.) 159 SW 176; El Paso Electric R. 
Coy “ve Bolgiano, (Civ. A.) 109 SW 
388; Burt v. State, 38 Tex. Cr. 397, 
40 SW 1000, 43 Sw 344, 39 LRA 305, 


Utah.—Lindsay Land, ete., Co. v. 
Smart Land, etc., Co., 43 Utah 554, 
137 P 837. 

Vt.—State v. Doherty, 72 Vt. 381, 
48 A 658, 82 AmSR 951. 

Wayne, 100 


Wash. — Griggs _ v. 
Wash. 459, 171 P 230. 
W. Va.—State v. Angelina, 73 W. 
Va. 146, 80 SE 141, 51 LRANS 877. 
Wis.—Dralle v. Reedsburg, 140 
Wis. 319, 122 NW 771; Nelson v. Chi- 
cago, etc., R. -Co., 130 Wis. 214, 109 
NW 933. I 
[a] One of a series of questions 
need not include all the facts, where 
other facts are given in the other 
questions. Riley v. Independence, 258 
Mo. 671, 167 SW 1022, AnnCas1915D 
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[b] On cross-examination the op- 
posing party may supply such addi- 
tional facts as he deems material. 
Parker v. Crane Co., 185 Ill. A. 377; 
Schaft v. Shepherd, (Tex. Civ. A.) 196 


SW 232. 
so. U. S.—Port Washington  v. 
Thacher, 245 Fed. 94, 157 CCA 390; 


Assets Realization Co. v. Welling- 
ton, 194 Fed. 87, 114 CCA 165; Wood- 
ward v. Chicago, etc., R. Co., 122 Fed. 


66, 58 CCA 402;°Western Coal, ete., 
Co. v. Berberich, 94 Fed. 329, 36 
CCA 364. 


Ala.—Alabama City, etc., R. Co. v. 


Bessiere, 197 Ala, 5, 72 S 325, 327 
[cit Cyc]; Massachusetts Mut. L. 
Ins. Co. v. Crenshaw, 195 Ala. 263, 


70 S 768; Briggs v. Birmingham R., 
etc; Cost 194 Ala: 273° 690) S .926; 
Burnwell Coal Co. v. Setzer, 191 Ala. 
398, 67 S 604, 607 [cit Cyc]; South- 
ern Bitulithic Co. v. Perrine, 191 Ala. 
411, 67 S 601; Birmingham R., etc., 
Co. v. Fisher, 173 Ala. 623, 55 S 995: 
Grasselli Chemical Co. v. Davis, 166 
Ala. 471, 52 S 35. 

Cal.—Peo. v. Durrant, 116 Cal. 179, 
48 P 75. 

Colo.—Courvoisier v. Raymond, 23 
Colonels,  T4iesPo 284" Jackson? vy. 
Burnham; 20° Colo. 532,739. Po ott 
Gottlieb v. Hartman, 3 Colo. 53. 

Fla.—Pensacola Wlectric Co. vy. 
Bissett, 59 Fla. 360, 52 S 367. 


Ill.—Chicago Sanitary Dist. v. 
Baumbach, 270 Ill. 128, 110 NE 331; 
Conrad v. St. Louis, ete., R. Co., 201 


Hil. ,A. 276; Parker v. Crane ‘€o;"185 
Tll. A. 377; Sherman y. Pardridge, 
177 Til. A. 304. 

Ind.—Louisville, etc, R. Co. v. 
Wood, 113 Ind. 544, 14 NE 572, 16 
NE 197; Boor v. Lowrey, 103 Ina. 
468, 3 NE 151, 53 AmR 519; Lotz yv. 
Scott, 103 Ind. 155, 2 NH 560; Guetig 
v. State, 66 Ind. 94, 32 AmR 995 
Chamnesgs v. Chamness, 53 Ind. 301. 

Iowa.—Buce v. Eldon, 122 Iowa 92, 
97 NW 989. 

Kan.—Roark v. Greeno, 61 Kan. 

Medill y. Snyder, 61 


299,59) P655% 
Kan. 15, 58 PB 962,78 AmSR 307> 


EVIDENCE 


Con- 


ir Gignlat fact.®° 


Party. 


[§ 802] gg. 


formed question 


Wichita Gas, ete., Co. v. Wright, 9 
Kan. A. 780, 59°P" 1085: 
Ky.—Davis v. Com., 138 Ky. Op. 329. 


Mich.—Duffy v. Charters, 180 
Mich. 572, 147 NW 541. 
Minn.—Jones v. Chicago, ete. R. 


Co., 48 Minn. 279, 45 NW 444. 
Mo.—Beave vy. St. Louis Transit 
Con 22 Nop sotte 1 EM SIWe eb 2th Se. 
Louis, ete., R. Co. v. St. Louis Union 
ecoek Yard Co., 120 Mo. 541, 25 SW 
Mont.—State v. Peel, 23 Mont. 358, 
59 P 169, 75 AmSR 5629; Morrill® v. 
Herchfield, 19 Mont. 245, 47 P 997. 
N. H.—Spear v. Richardson, 37 N. 


H. 23. 
TANG Je i. 


N. J.—State v. 
244. 

N. Y.—Cowley v. Peo., 83 N. Y. 464, 
38 AmR 464; Guiterman v. Liverpool, 
etcs SS. Co:,. 8s WN: -¥. 3083 saarnett! v; 
Garvey, 66 N. Y. 641; Filer v. New 
York Cent. R. Co., 49 N. Y. 42; Horn 


Powell, 


v. New Jersey Steamboat Conmees 
App. Div. 302, 48 NYS 348; Wood- 
worth v. Brooklyn El. R. Co., 22 App. 
Div. 501, 48 NYS 80. 

N. C—State v. Holly, 155 N. C. 
485, 71 SH 450. 

Oh.—-Hixson v. Rabe, 18 Oh. Cir. 


Ct. N.S. 569; 

Or.—Crosby v. Portland R. Co., 53 
Or. 496, 100 P 300, 102° PP" 204. 

Pa.—Norwood v. Goeddel, 58 Pa. 
Super. 500. 

Tex.—Ft. Worth, etc., R. Co. 
Greathouse, 82 Tex. 104, 17 SW 834: 
Gulf, etc., R. Co. v. Compton, 75 Tex. 
COTS Sw 667; Order of United 
Commercial Travelers of America v. 
Roth, (Civ: A.) 6159 SW > 1%6; Lee tv. 
Heuman, 10 Tex. Civ. A. 666, 32 SW 


ae Lovelady v. State, 14 Tex. A. 
545. 

Utah.—State vy. Loechner, 45 Utah 
621, 148 P 3638. 


Vt.—Comeau v. Manuel, 84 Vt. 501, 


80 A 51; Foster v. Dickerson, 64 Vt. 
233, 24 A 258, 
W. Va.—Bowen v. Huntington, 35 


W. Va. 682, 14 SH 217. 
Wis.—Kiekhoefer  v. Hidershide, 
113 Wis. 280, 89 NW 189; Nicoud v. 


Wagner, 106 Wis. 67, 81 NW. 999; 
Nichols v. Brabazon, 94 Wis. 549, 69 
NW 342. 


A hypothetical question “must be 
based upon facts in evidence, but 
may be addressed to any reasonable 
theory which may be taken of them.” 
Peo. v. Durrant, 116 Cal. 179, 216, 48 
Peto 
81. Fairchild v. Bascomb, 35° Vt. 
398. 

82. Rivard v. Rivard, 109 Mich. 
98, 66 NW 681, 63 AmSR 566; Neu- 
deck v. Grand Lodge A. O. U. W., 
61 Mo. A. 97; Dilleber v. Home L. 
Ins. Co., 87 N. Y. 79; Hildebrand v. 
United Artisans, 50 Or. 159, 91 P 542. 

[a] On the other hand a rule that 
the hypothetical question can include 
no fact which, although in evidence 
as part of the case, does not_bear 
directly un9n tke point on whick 7a¢ 
juagment of the expert is askeu has 


[§§ 800-802 


dence, and which therefore might properly have been 
embraced in the questions,®* or to ask an expert 
whether the facts testified by opposing witnesses, 
assuming both sets of facts to have been correctly 
stated, are inconsistent with the existence of a par- 


[§ 801] ff. Submission of Question to Opposite 
It is not necessary that the questioning 
party should submit his question to the inspection 
of the other side.% 


Harmless Error in Permitting 


Question. Where the answer to a single improperly 


could not have misled the jury ° 


or prejudiced the complaining party,°®? or where the 
question is admitted de bene before the evidence 
on which it is based and no request is made later 
that the answer be excluded or modified, or its 


been characterized as ‘‘too stringent.” 
Prentis v. Bates, 93 Mich. 234, 53 NW 
153, 17 LRA 494, 

83. Cass v. Third Ave. R. Co., 20 
App. Div. 591, 47 NYS 356; Latour- 
ette v. Miller, 67 Or. 141, 135 P 327; 
McKinstry vy. Collins, 74 Vt. 147, 52 

8 


[a] The weight of the answer 
may be affected by the omission 
from the question of a fact which is 
not strictly material. McKinstry v. 
Collins, 74 Vt. 147, 52 A 438. 

84. ‘Ala.—Birmingham Re, 
Co. v. Butler, 135 Ala. 388, 33 s. 83 

Colo.—Rio Grande Western R. Co. 
v. Rubenstein, 5 Colo. A. 121, 38 P 
76. 

Md.—Williams v. State, 64 Md. 
884, 1 A 887. 


Mich.—Rivard v. Rivard, 109 Mich. 
98, 66 NW 681, 63 AmSR 566; Fraser 
v. Jennison, 42 Mich. 206, 3 NW 
882. 

Mo.—Russ v. Wabash Western R. 
ey 112 Mo. 45, 20 SW 472, 18 LRA 


Tex.—Kentucky Mut. L. Ins. Co. v. 
Mellott, (Civ. A.) 57 SW 887. 

[a] Tllustration.—The number of 
handkerchiefs saturated in stopping 
the blood flowing from a wound can- 
not be made the basis of an expert 
ovinion as to the amount of blood 


lost. Rio Grande Western R. Co. v. 
Rubenstein, .5--Colos A. .124,°38 P 
76. 

85. Ida.—Kelly v. Perrault, 5 Ida. 


221, “43° PP 45: 

Iowa.—Muldowney v. Illinois Cent. 
RIICo:, 139 Lowa 615: 

Md.—Baltimore Transit Co. v. 
Swindell, 182 Md. 274, 103 A 566." 

Mich.—Prentis v. Bates, 88 Mich. 
567, 50 NW 6387. 

Mo.—Russ v. Wabash Western R. 
Co., 112 Mo. 45, 20 SW 472, 18 LRA 
823; Gardner y. Eldridge, 149 Mo. A. 
210, 130 SW 403. 

N. Y.—Peo. v. Harris, 136 N. Y. 
423, 38 NE 65. 

SS corweh hl ela v. Brown, 28 Oh. St. 
547. 

[a] Fact bearing only on credibil- 
ity of party.—A question assuming 
the existence of a fact which is rele- 
vant only as bearing upon the credi- 
bility of a party as a witness is im- 
proper. International, ete., R. Co. v. 
Goswick, 98 Tex. 477, 85 SW 785. 

86. Barber’s App., 63 Conn. 393, 
27 A 973, 22 LRA 90; Louisville, etc., 
R. Co. v. Falvey, 104 Ind. 409, 3 NE 
389, 4 NE 908. ‘ 

8&7. See supra note 81. 

88. Ince v. State, 77 Ark._426, 93 
SW 65; Hathaway v. National L. Ins. 
Co., 48 Vt. 335. 

89. Prentis v. Bates, 93 Mich. 234, 
538° NW 153, 17 LRA 494 [den reh 
88 Mich. 567, 50 NW 6387] (insanity). 

90. State v. Doherty, 72 Vt. 381, 
48 A 658, 82 AmSR 951. 

91. Hewitt v. Eisenhart, 36 Nebr. 
794, 55 NW 252. 

92. Foster v. Dickerson, 64 Vt. 
2338, 24 A 253 (answer beneficial). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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effect controlled by instructions %* or where a part | 
of an answer tails to strengthen the contention of 


the party who asks the question,®* 


not be ordered because ot error in permitting the 


question. 
[§ 803] hh. 


93. Barfield v. South Highlands 
Intirmary, 191 Ala. 553, 68 S 30; 
Wilkinson v. Detroit Steel, ete. 
Works, 73 Mich. 405, 41 NW 490. 

94. State v. Wright, 112 Iowa 436, 
84 NW 541. 

95. U. S.—Moses v. U. S., 221 Fed. 
863, 1387 CCA 433; Pennsylvania 
Casualty Go. v. Whiteway, 210 Fed. 
782, 127 CCA 332; McIntyre v. Mod- 
ern Woodmen of America, 200 Fed. 1, 
POA COA. 1! 

Ala.—Athens v. Miller, 190 Ala. 82, 
66 S 702; Birmingham R., etc., Co. v. 
O’Brien, 185 Ala. 617, 64 S 348; Car- 
penter v. Walker, 170 Ala. 659, 54 S 
60, AnnCas1912D 868; Louisville, etc., 
R. Co. v. Young, 168 Ala. 551, 53 S 
213; Grasselli Chemical Co. v. Davis, 
166 Ala. 471, 52.-S 85; Southern R. Co. 
v. Hobbs, 151 Ala. 345, 43 S 844; 
Woodstock Iron Works v. Kline, 149 
Ala. 391, 43 S 362; Louisville, 
Re Conav.. Dickson, 15: Alas Az . 42/35 
73 S 750 [certiorari den 74 S 1005]. 

Ark.—Heinemann y. Barfield, 136 
Ark. 456, 207 SW 58; Ferguson, etc., 
band, “ete “Co.” vi Good, | 112'> Ark. 
260, 165 SW 628; St. Louis, ete: R. 
Co. v. Fithian, 106 Ark. 491, 155 SW 
88; St. Louis, ete., R. Co. v. Mag- 
ness, 98 Ark. 46, 123 SW 786; St. 
Louis, ete., R. Co. v. Hook, 83 Ark. 
584, 104 SW 217. 

Cal.—Perkins v.° Sunset Tel., etc., 
Cos 155 "Cal. 712; 103°) P *190:-—-West- 
phall v. Metropolitan L. Ins. Co., 27 
G@aleeAls 73 4a) POLS P* 159 Te Oakland 
Barge, ete., Co. v. Foster, 25 Cal. A. 
193, 148 P 83; Lanigan v. Neely, 4 
Cal. A. 760, 89 P 441; Bird v. Utica 


Gold Min. Co., 2 Cal. A. 674, 84 P 

256. 

’ Dp. C.—Levy v. Vaughan, 42 App. 

146. g 
Jll.—Squire-Dingee Co. v. Illinois 

Industrial Bd., 281 Ill. 359, 117 NE 

«1031; Fellows-Kimbrough v. Chicago 


City -R., Co.) 242 Te 71, 111 NE 499 
[rev 190 Ill. A. 17]; Chicago Sani- 
tary Dist. v. Baumbach, 270 Ill. 128, 


110 NE 331; Chicago v. Didier, 227 
Pe 57D: Sis ENE 1698: Barber > v. 
Travelers’ Ins. Co., 195 Ill. A. 270; 


Ryerson v. Bankers’ Life Assoc., 183 
Til, A. 194; Brenner v. Chicago, 182 
Tl) Aves4seacraussve Ballinger, 171 
Ill. A. 534; Fitzgerald v. Chicago, 144 
Te AME4A6 2s Make™ St. Wli. Ri Co. ov. 
Sandy, 137 Ill. A. 244 [aff 235 Ill. 194, 
85 NE 300]; Chicago City R. Co. v. 
Greinke, 136 Ill. A. 77 [aff 234 Ill. 
564, 85 NE 327]; Chicago Union 
Tract. Co. v. Roberts, 131 Ill. A. 476 
[aff 229 Ill. 481, 82 NE 401]. 
Ind.—Swyegart v. Willard, 166 Ind. 


25, 76 NE 755; Indianapolis Tract. 
ete., Co, v. Formes, 40 Ind. A. 202, 
80 NE 872. 


Iowa.—Evans v. Roberts, 172 -lowa 
653, 154 NW 923; In re Henry, 167 
Towa 557, 149 NW 605; Philpott v. 
Jones, 164 Iowa 730, 146 NW 859; 
In re Law, 158 Iowa 609, 138 NW 
531; Doherty v. Des Moines City R. 
Co., 144 Iowa 26, 121 NW 690; Guinn 
v. Iowa, etc., R. Co., 131 Iowa_680, 
109 NW 209; In re Fenton, 97 Iowa 
192. 66 NW 99. 

Kan.—White v. Atchison, etc, R. 
Co., 178 P 255; Healer v. Inkman, 
94 Kan. 594, 146 P 1172. 

Ky.—Gay v. Gay, 183 Ky. 238, 209 
SW 11; Owensboro City R. Co. vy. 
Tucker, 148 Ky. 844, 147 SW 916; 
Morehead v. Anderson, 125 Ky. 77, 


100 SW 340, 30 KyL 11387. 
Me.—Reid v. Eastern SS. Co., 112 
>. 34, 90 A 609. 

ns 1d Beck v. Hanline, 122 Md. 68, 


89 A 877; Grill v. O’Dell, 113 Md. 


25 A984. 
s Maga eCain v. Southern Siege 


setts Tel. Co., 219 Mass. 504, 


Illustrative Cases. 


EVIDENCE 


a new trial will 


| stated. 


Reference is: [§ 804] 


(3) 
NE 380; Hopperman v. Fore River 
Shipbuilding Co., 217 Mass. 42, 104 
Ni 468; Green v. Boston Hl. R. Co., 
207 Mass. 467, 93 NE 837; Nolan v. 
Newton St. R. Co., 206 Mass, 384, 92 
INEM 5.053 “Phillips. -v.r. Joo, « uockey: 
Piano Case Co., 205 Mass. 59, 90 NH 
981; Moore v. Rawson, 199 Mass. 
493, 85 NE 586; Arnold v. Harrington 


Cutlery Co., 189 Mass. 547, 76 NE 
194. 
Mich.—Darling v. Grand Rapids, 


etc., R. Co., 184 Mich. 607, 151 NW 
(01; Smith v. Detroit United R. Co., 
155 Mich. 466, 119 NW 640; Her- 
beck v. Germain, 144 Mich. 157, 107 
NW 901; Rivard v. Rivard, 109 Mich. 
98, 66 NW 681, 638 AmSR 566. 

Minn.—Johnson y. Quinn, 130 Minn. 
134, 153 NW 267. 

Mo.—Lyons v. Metropolitan St. R. 
Co., 253 Mo. 1438, 161 SW 726, Ann 
Cas1915B 508; Witty v. Springfield 
Tract. Co. 1538 Mo. A. 429, 134 SW 
82; Kinlen v. Metropolitan St. R. Co., 
216 Mo. 145, 115 SW 523; Beave v. 
St. Louis Transit Co., 212 Mo. 331, 
111 SW 52; Holton v. Cochran, 208 
Mo. 314, 106 SW 10385; King v. Gil- 
son, 206 Mo. 264, 104 SW 52; Shafer 
v. Kansas City R. Co., (Mo. A.) 201 
©W 611; Taylor v. Metropolitan St. 
ReaCowe Clo; AAS) 233 
Thomas v. St. Louis, ete., 
187 Mo. A. 420, 178 SW 1728; 
irons vy. Missouri, etc., R. Co., 
Mo. A. 39, 162 SW 1069; Goodes v. 
Order of United Commercial Trav- 
elers, 174 Mo. A. 330, 156 SW 995; 
Taylor v. Metropolitan St. R. Co., 166 
Mo. A. 131, 148 SW 470; Richardson 
v. Metropolitan St. R. Co., 166 Mo. A. 
162, 147 SW 1126; Ridenour v. Wil- 
cox Mines Co., 164 Mo. A. 576, 147 
SW 852; Moore v. Missouri Pac. R. 
Co., 164 Mo. A. 34, 147 SW 488; 
Roark v. Missouri Pac. R. Co., 163 
Mo. A. 705, 147 SW 499; McGrath 
v. Heman Constr. Co., 165 Mo. A. 
184, 145 SW 875; Houts v. Dunham, 
162 Mo. A. 477, 142 SW 806; Wagner 
v. Metropolitan St. R. Co., 160 Mo. A. 
334, 142 SW 463; State v. Allen, 144 
Mo. A. 234, 128 SW 809; Rossier v. 
Metropolitan St. R. Co., 125 Mo. A. 
159, 101 SW 1111; Thomas v. Metro- 
politan St. R. Co., 125 Mo. A. 131, 
100 SW 1121. 

Mont.—McAuley v. Casualty Co. of 
America, 39 Mont. 185, 102 P 586. 

Nebr.—Van Dorn v. Kimball, 100 
Nebr. 590, 160 NW 953; Ward v. 
Aetna L. Ins. Co., 82 Nebr. 499, 118 
NW 70. 


N. J.—Daggett v. North Jersey St. 
RCo: i), NeLd,. due 6307808) “As 1179) 
N. Y.—Pierpoint v. Fifth Ave. 


Coach Co., 151 App. Div. 40, 135 NYS 
322 [leave to app to court of ap- 


peals den 151 App. Div. 918, 135 
NYS 1137]; Burke v. Mulgrew, 127 
App. Div. 733, 111 NYS 899 [app 


dism 197 N. Y. 521 mem, 90 NE 
1156 mem]; Kelly v. Wills, 116 App. 
Divi G58) e102 NiySiti22330 Bach wv, 
Brooklyn, ete., R. Co., 109 App. Div. 
654, 96 NYS 321; German American 
Ins. Co. v. New York Gas, etc., Co., 
103 App. Div. 310, 93 NYS 46 [aff 
185 N. Y. 581 mem, 78 NE 1103 
mem]. 

N. C.—Raulf v. Elizabeth City 
Tl heroic Gow 16) NeaGreool. ON. Sis 
236; Pigford v. Norfolk Southern R. 


CO), AIGOMINSaC.) 198/275 SH 860/44 
LRANS 865; Parrish v. High Point, 
etes URS Co, 16ENY C2125, 59 °SH 
348. 

N. D.—Seckerson v. Sinclair, 140 
NW 239. 

Okl1.—St. Louis, ete., R. Co. v. Mc- 


Fall, 163° P 269: 
Or,—Crosby v. Portland R. Co., 53 
Or. 496, 100 P 300, 101 P 204; Hilde- 
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made in the notes to a number of illustrative cases 
in which particular hypothetical questions have been 
held proper, as in compliance with,’® or improper 
because of failure to comply with,°®® the rules above 


Establishment of Facts Stated. 


brand v. United Artisans, 50 Or. 159, 
91 JP <542: 

Pa.—Norwood v. Goeddel, 58 Pa. 
Super. 500. 

Rk. L.—Carr y. American Locomotive 
Co., 29 R. I. 276, 70 A 196. 

S. D.—Bailey v. Walton, 24 S. D. 
118, 123 NW 701. 

TYex.—Beadle v. McCrabb, (Civ. A.) 
199 SW 355; Brady v. Richey, (Civ. 
A.) 187 SW 508; Merchants’ Ice Co. 
Vv. Scott, 4(Civ. As) 186uSiWi4isin wes 
catur Cotton Seed Oil Co. v. Belew, 
(Civ. A.) 178 SW 607; Galveston, etc., 
ReiCosavs Harris, “(CivanAc)\lieeswn 
1129; Pecos, ete., R. Co. v: Finklea, 
(Civ. A.) 155 SW 612; Gulf, ete. R. 
Co. v. Abbott, (Civ. A.) 146 SW 1078; 
Texas, etc., Ro Co. v. Walker). 58 
Tex. Civ. A. 615, 125 SW 99; Rice 
v. Dewberry, (Civ. A.) 93 SW 715; 
Gulf, ete., . Co. v. Wynne, (Civ. 
A.) 91 SW 823; ‘Chicago, ete., R. Co. 
Mea apeerth 40 Tex. Civ. A. 235, 88 SW 


Vt.—Comeau v. Manuel, 84 Vt. 501, 
80 A 51; Herrick v. Holland, 83 Vt. 
502, 77 A 6. 

Va.—wNorfold, etc., R. Co. v. Spears, 
110 Va. 110, 65 SE 482. 

_ Wash.—Flessher y. Carsten’s Pack- 
ing Co., 93 Wash. 48, 160 P 14; Over- 


acker v. Northern Pac. R. Co., 64 
Wash. 491, 117 P 403; Helland v. 
a Vawpeeaceng 55 Wash. 470, 104 P 


Wis.—Sullivan v. Minneapolis, etc., 
Re Cor 167% Wiss 518) AGT eINIW asian 
Garton Toy Co vy. Buswell Lumber, 
ete., Co., 150 Wis. 341, 136 NW 147; 
Dralle v. Reedsburg, 140 Wis. 319, 
122 NW 771; Pierce v. Chicago, ete., 
R. Co., 137 Wis. 550, 119 NW 297; 
Nelson v. Chicago, ete, R. Co., 130 
Wis., 214, 109 NW 933. 

$6. Ala.—kKnowlton y. Central of 
Georgia R. Co., 192 Ala. 456, 68 S 
281; Alabama Great Southern R. Co. 
v. McWhorter, 156 Ala. 269, 47 S 
84; Elba vy. Bullard, 152 Ala. 237, 
44 S$ 412. 

Ark.—Newport Mfg. Co. v. Alton, 
130 Ark. 542, 198 SW 120: Grand 
Lodge A. O. U. W. v. Wood, 113 Ark. 
502, 168 SW 1070; Taylor v. McClin- 
tock, 87 Ark. 243, 112 SW 405. 

Cal.—Los Angeles v. Hunter, 156 
Cal. 603, 105 P 755; Hisenmayer v. 
Leonardt, 148 Cal. 596, 84 P 43; 
Dameron v. Ansbro, (A.) 178 P 874. 


Colo.—Denver, ete, R. ‘omang 
Reiter, 47 Colo. 417, 107 P 1100. 
Ay C.—Levy v. Vaughan, 42 App. 


Tll.—Inlet Swamp Drain. Dist. v. 
Gehant, 286 Ill. 558, 122 NE 127; 
Chicago Sanitary Dist. v. Corneau, 
257 Ill. 93, 100 NE 517; Vischer v. 
Northwestern El. R. Co., 256 Mil. 
572, 100 NE 270 [aff 171 Ill. A. 544]; 
Fuchs v. Tone, 218 Ill. 445, 75 NE 
1014; Neer v. Pryor, 201 Ill. A. 79; 
Dunne v. Cooke, 197 Ill. A. 422; Is- 
bitz v. Chicago City R. Co., 192 Ill. 
A. 487; Hammond v. Blommington 
Canning Co., 190 Ill. A. 511; Biggs v. 
Peoria, ‘ete, Ry Cor, 182° Tl) As 613; 
Moline v. Christie, 180 Ill. A. 334; 
McEniry v. Tri-City R. Co., 179 Ill. 
A, 152; Wolters v. Mason, 159 Il. 
A. 560; Chicago vy. Carlson, 138 Ill. 
A, 582; Chicago vy. O’Donnell, 124 
TUF CAP STSE 

Ind.—Ludwig v. State, 170 Ind. 648, 
85 NE 345. 

Iowa.—Kirby v. Chicago, etc., R. 
Co., 173 Iowa 144, 155 NW 343; Dunn 
v. Chicago, ete. R. Co., 130 Iowa 
580, 107 NW 616, 6 LRANS 452, 8 
AnnCas 226. 

Ky.—Kentucky Tract., ete., Co. v. 
Humphrey, 168 Ky. 611, 182 SW 854. 

Md.—Baltimore Transit Co. v. 
Swindell, 132 Md. 274, 103 A 566; 
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As a rule hypothetical questions must be based up- 


on facts as to which there is such 


Coughlin vy. Cuddy, 128 Md. 76, 96 A 
869; Beck v. Hanline, 122 Ma. 68, 
89 A ilies Whiting-Middleton Constr. 
Congye Preston, 121 Md. 210, 88 A 
110; Hanrahan y. Baltimore, 114 Ma. 
517, 80 A 312; Northern Cent. R. Co, 
v. Green, 112 Ma. 487, 76 A 90; Bal- 
timore, ete., RG COs Ve Dever, 112 
Md. 296,.75 A 352, 26 LRANS 712 
21 AnnCas 169; State v. Flanigan, 11 
Md. 481, 74 A 818; Miller v. Leib, 109 
Md. 414, 72 A 466; Robinson v. Jones, 
105 Md. 62, 65 ‘A °814, 

‘Mich.—In re Marx, 201 Mich. 504, 
167 NW 976; Farrell v. Haze, 157 
Mich. 374, 122 NW 197. 

Miss.—Mississippi Cent. R. Co. v. 
Walden, 101 Mass. 781, 58 S 538. 

Mo.—White v. Missouri Pac. R. Co., 
178 SW 838; Quinley v. Springfield 
Tract. Co., 180 Mo. A. 287, 165 SW 
346; Holtzen v. Missouri, etc., R. Co., 
159 Mo. A. 370, 140 SW 767; Gard- 
ner v. Eldridge, 149 Mo. A. 210, 130 
SW 403; Thomas y. Metropolitan St. 
R. ue 125 Mo. A. 131, 100 SW 1121. 

N. H.—Crawford v. Maine Cent. R. 
Conii6. No i 29, TS) A. 1078, 

N. Y.—Middleton v. Whitridge, 213 
NJ Ye 499,. 1108) INE 192, AnnCas 
1916C 856 [rev 156 App. Div. 154, 
141 NYS 104]; Hess v. Bernheimer, 
ete., Brewing Co., 167 App. Div. 846, 
153 NYS 327; Causa v. Kenny, 156 
App. Div. 134, 141 NYS 98; Burke v. 
Mulgrew, 127 App. Div. 733, 111 NYS 
899 [app dism 197 N. Y. 521 mem, 
90 NE 1156 mem]; Wallingford v. 
Kaiser, 110 App. Div. 503, 96 NYS 
£81; McGinness v. Third Ave. R. Cor; 
104 App. Div. 342, 93 NYS 787; Blank 
v. Goodman, 173 NYS 485; Kavanagh 
v. New York Transp. Co., 952NYS 
567. 

N. D.—Kersten v. Great Northern 


RnCow 28ENt DM3 e147 NW S8% 
Oh.—Presbyterian Church Bd. of 
‘Foreign Missions v. Bevan, 34 Oh. 


CinwCte sL8) it «Ohi Cir vCti iN. ‘S. 276: 

Pa.—kKunkel v. Allentown Portland 
Cement Co., 249 Pa. 104, 94 A .450; 
Becker v. Philadelphia Rapid Tran- 
sit Co., 245 Pa. 462, 91 A 861. 

R. I.—Canham y. Rhode Island Co., 
Spe oie VSR G8bi eA. .10505 siCanr. Vv. 
American Locomotive Co., 29 R. I. 
276, 70 “AL 196; 

Tenn.—Watson v. State, 133 Tenn. 
198, 180 SW 168. 

Tex.—International, etc., R. Co. v. 
Goswick, 98 Tex. 477, 85 SW 785 [aff 
(Civ. A.) 838 SW 423]; Brady v. 
Richey, (Civ. A.) 202 Sw 170; Brew- 
ster v. Forney, (Civ. A.) 196 SW 
636; American Nat. Ins, Co. v. Holl- 
ingsworth, (Civ. A.) 189 SW 792; In- 
ternational, etc., R. Co. v. Hamon, 
(Giv. GAR). 273 SW 613; Houston, etc., 
R. Co, v. Johnson, (Civ. A-) 118 SW 
1150; DeHoyes vy. Galveston, etc., R. 


Co., 52 Tex. Civ. A. 543, 115 SW 75; 
Galveston, ete,, Re Col vo Alberti, 47 
Tex. Civ. A. 32, 103 SW 699. 


Vt.—Clark v. Tudhope, 89 Vt. 246, 
95 A 489. 

Va.—Lester v. Simpkins, 117 Va. 
55, 883 SE 1062; Bowles v. Virginia 
Soapstone Co., 115 Va. 690, 80 SHE 
799; Richmond v. Wood, 109 Va. 75, 
63 SH 449. 

Wash.—Knutson v. Moe, 72 Wash. 
290,;°130! P 347. 

Wis.—Garton Toy Co. v. Buswell 
Lumber, etc., Co., 150 Wis. 341, 136 
NW 147. 

97. U. S.—Harten v. Loffler, 212 
Ul Se397, 729° SCt 351,253: 5 ed.) 568; 
Erie R. Co. v. Linnekogel, 248 Fed. 
$89°160, CCA’ 399; Union Pac Ri. ‘Cai 
v. McMican, 194 Fed. 393, 114 CCA 
311; Feuchtwanger v. Manitowoc 
Malting Co., 187 Fed. 718, 109 CCA 
461 [rev 169 Fed. 983]; Denver, etc., 
R. Co. v. Roller, 100 Fed. 738, 41 CCA 
22, 40 LRA 77; North American Acc. 
Assoc. v. Woodson, 64 Fed. 689, 12 
CCA 392. 

Ala.—Louisville, RGtCo; 


etc., Vv. 


EVIDENCE 


evidence that a 


73 S 461; Alabama City, 
F : v. Bessiere, 197 Ala. 5, 
72 S 325; Knowlton v. Central of 
Georgia R. Co., 192 Ala. 456, 68 S 
281; Burnwell Coal Co. v. Setzer, 191 
Ala. 398, 67 S 604; Athens v. Miller, 
190 Ala. 82, 66 S 702; Long Distance 
Tel, tC piCos UV, Schmidt, 157 Ala. 
391, 47 S 7381; Alabama Great South- 
ern R. Co. v. McWhorter, 156 Ala. 
269, 47 S 84; Elba v. Bullard, 152 
Ala, 237, 44 S 412; Wollmer v. Leh- 
man, 85 Ala. 274, 4 S 643, 

Ark.—Ford y. Ford, 100 Ark, 518, 
140 SW 993; Taylor v. McClintock, 
87 Ark, 248, 112 SW 405. 

Cal.—Graves v. Union Oil Co., 36 
Cal. AY 766.173. P 618; «Matter: of 
Higgins, 156 Cal. 257, 104 P 6; Roche 
v. Baldwin, 148 Cal. 186, 76 P 956; 
Rowe v. Such, 134 Cal. 573, 66 P 862, 
67 P 760; Dopman v. Hoberlin, 5 Cal. 
413; Graves v. Union Oil Co., 36 Cal. 
A. 766, 173 P 618; Hallawell v. Union 
OilvCoss 8bieGal,? AG NETZiaT38e PH LTT 
Standard American Dredging Co. v. 
Oakland, 30 Cal. A. 237, 157 P 833; 
Oakland Barge, etc., Co. v. Foster, 25 
Cal. 193, 148 P 88. 

Colo.—Butler v. Phillips, 38 Colo. 
378, 88 P 480, 12 AnnCas 204; Wells 
v. Adams, 7 Colo. 26, 1 P 698; Gott- 
lieb v. Hartman, 3 Colo. 33; Burnham 
v. Grant, 24 Colo. A. 131, 134 P 254. 

Conn.—Barber’s App., 63 Conn. 393, 
27 A 973, 22 LRA 90; Dunham’s App., 
20> Conn, 119.2% 

Ga.—City Electric R. Co. v. Smith, 
121 Ga. 663, 49 SE 724; Southern 
Bell. Tel.,.ete., \Coniv, Jordan, #8irGa. 
69, 13 SH 202. 

Hawaii—tTerr. v. Watanabe Ma- 
16 Hawaii 196. 

da.—McLean v. Lewiston, 8 Ida. 
472. 69 P 478. 

Tll.— West Chicago Park Comrs. v. 
Boal, 232 Ill. 248, 88 NE 824; Chi- 
cago City R. Co. vy. Bundy, 210 Ill. 
39, 671. (NE28) [aft: ao. Ti Ad 637 }s 
Weonomy Light, etce., Co. v. Sheridan, 
200 Ill. 489, 65 NH 1070; Sprengel v. 
Schroeder, 203 Ill. A. 213; Conrad v. 


Rayburn, 


sant, 


St. Louis, ete; J RiGee 201 TH AY 
276; McEniry v. Tri-City R. Co., 179 
Tll. A. 152; O’Shaugnnessy v. Chi- 


cago City R. Co., 144 Ill. A. 174; San- 
ford v. Hoge, 118 fll. A. 609; Bot- 
winis v. Allgood, 113 Ill. A. 188; Sny- 
der v. Zeller, 113 Ill. A. 34; Netcher 
v. Bernstein,- 110 Ill. A. 848; Pitts- 
, etc., R. Co. v. Moore, 110 Ill. 


‘Ind.—Publie Utilities Co. v. Han- 
dorf, 185 Ind. 254, 112 NE 775; Tay- 
lor v. Taylor, 174 Ind. 670, 678, 93 
NE 9 [cit Cyc]; Guetig v. State, 66 
Ind. 94, 32 AmR 99; Bishop y. Spin- 
ing, 38 Ind. 1483; Huston v. Roots, 
30 Ind. 461; Warsaw v. Fisher, 24 
Ind. A. 46, 55 NE 42. 

Iowa.—Ney v. Eastern Iowa Tel. 
Co., 162 Iowa 525, 144 NW _ 383; 
Adams v. Junger, 158 Iowa 449, 139 
NW 1096; Stoeckle v. Great Western 
Cereal Co., 150 Iowa 383, 130 NW 
157; Spiers v. Hendershott, 142 Iowa 
446, 120 NW 1058; Baker v. Mathew, 
187 Iowa 410, 115 NW 15; Elzig v. 
Bales, 135 Iowa 208, 112 NW 540; 
Bennett vy. Mt. Vernon, 124 Iowa 537, 
100 NW 349; Harter v. Colfax Elec- 
tric Light, etce., Co., 124 Iowa 509, 
100 NW 508; Bennett v. Marion, 119 
ele 478, 93 NW 558; In re Norman, 

2 Iowa 84, 33 NW 374; Hurst v. Chi- 
ears, ete:, MR. Cogadd Iowa 76; Mul- 
downey v. Illinois Cent. R. Co., 39 
oe 615; Crawford v. Wolf, 29 Iowa 

Kan.—Hames vy. Clark, 177 P 540; 
United Commercial Travelers | of 
America v. Barnes, 75 Kan. 720, 90 


P 293; Bower v. Self, 68 Kan. 825, 
75 P 1021; Davis v. Travelers’ Ins. 
Co}, 59 Kan. 74, 52 P 67; Cherokee, 
etc., Coal, etc., Co. v. Dickson, 10 
Kan. A. 391, 61 P 450; Greeno v. 

390, 56°°RP 3295 


Roark, 8 Kan. A. 
+ 
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jury might reasonably find that they are estab- 
lished;°7 but the governing consideration is only as 


Wichita v. Coggshall, 3 Kan. A. 540, 
43 P 842. 

Ky.—Barrett vy. Brand, 179 Ky. 740, 
201 SW 3381; Kentucky Tract., etc., 
COn eV. Humphrey, 168 Ky. 611, 619, 
182 SW 854 [quot Cyc]; Louisville, 
etc., R. Co. v. Asher, 10 KyL 1021. 

Md.—Baltimore City v. Mattern, 
133 Md. 14, 104 A 478; Hanrahan v. 
Baltimore, 114 Md. 517, 80 A 312; 
United R., etc., Co. v. Corbin, 109 Md. 
442, 72 A 606; Consolidated Gas, etc., 
Co. v. State, 109 Md. 186, 72 A 651; 
Thomas y. New York Fidelity, etc., 
Co., 106 Md. 299, 67 A 259; Robin- 
son v. Jones, 105 Md. 62, 65 A 814; 
Kelly v. Kelly, 103 Md. 548, 63 A 
1082; Baugher v. Gesell, 103 Md. 
450, 68 A 1078; United Plectric Light, 
etc., Co. v. State, 100 Md. 634, 60 A 
248; Baltimore Safe Deposit, ete., 
Co. v. Berry, 93 Md. 560, 49 A 401. 

Mass.—Hopperman v. Fore River 
Shipbuilding Co., 217 Mass. 42, 104 
NE 463; Ridge v. Boston El. R. Co., 
213 Mass. 460, 100 NE 667; Anderson 
v. Albertstamm, 176 Mass. 87, 57 
NE 215; Williams v. Williams, 132 
pee 304; Miller v. Smith, 112 Mass. 

Mich.—In re Marx, 201 Mich. 504, 
167 NW 976; Hogmire’s App., 108 
Mich. 410, 66 NW 327. 

Minn.—Thompson v. Bankers’ Mut. 
Casualty Ins. Co., 128 Minn. 474, 151 
NW 180, AnnCas1916A 277; Collins 


Vv. prowian: 118 Minn. 214, 136 NW 
854. 

Miss.—Woolner vy. Spalding, 65 
Miss. 204, 3 S 583. 

Mo.—Meily v. St. Louis, ete, R. 


Co., 215 Mo. 567, 114 SW 1013; Hol- 
ton v. Cochran, 208 Mo. 314, 106 SW 
1035; Root v. Kansas City Southern 
R. Co:, 195 Mo, 348, 92’ SW 621, 6 
LRANS 212; O'Neill v. Kansas City, 
178 Mo. 91, 77 SW 64; Russ v. Wa- 
bash Western R. Co., 112 Mo. 45, 20 
SW 472,18 LRA "823; Tingley v. 
Cowgill, 48 Mo. 291; Porter v. Heth- 
erington, 172 Mo. "A, 502, 158 SW 
469; Smart v. Kansas City, 91 Mo. A. 
586; Powers vy. Kansas City, 56 Mo. 
A, 573; Riley v. Sparks, 52 Mo. A. 
572: Goss v. Missouri: Pac; R. Co., 
50 Mo. A. 614; Benjamin vy. Metro- 
politan St. R. Co., 50 Mo. A. 602. 

Mont.—In re Murphy, 43 Mont. 353, 
116 P 1004, AnnCas1912C 3880; Car- 
man v. Montana Cent. R. Co., 32 
Mont. 137, 79 P 690. 

Nebr.—Landis y. Watts, 84 Nebr. 
671, 121 NW 980, 82 Nebr. 359, 117 
NW 705; Goken v. Dallugge, 72 Nebr. 
16, 99 NW 818, 101 NW 244, 103 NW 
287, 9 AnnCas 1222; Poffinbarger v. 
Smith, 27 Nebr. 788, 48 NW 1150. 

N. H.—Parent v. Nashua Mfg. Co., 
70 N. H. 199, 47 A 261; Spear v. Rich- 
ardson, 3% N. H. 28. 

N. J.—Bayonne\v. Standard Oil Co., 
SI INGad.. Ee Alte TS \An46e aState eve 
Maioni, 78 N. J. L. 339, 74 A 526, 20 
AnnCas 204. 

N. M.—State v. Klasner, 19 N. M. 
474, 145 P 679, 688, AnnCas1917D 824 
[quot Cyc]. 

N. Y.—Wyse v. Wyse, 155 N. Y. 
367, 49 NE 942; Young vy. Johnson, 
L23eNie Y= 22:6; 25 NE 363; Guiterman 
v. Liverpool, etc., SS. Co., 83 N. Y. 
358; Causa v. Kenny, 156 App. Div. 
184, 141 NYS 98; Levy v, J. L. Mott 
Iron Works,: 143 App. Div. 7, 127 
NYS 506; Koehler y. New York Steam 
Co, 11) Apps Dive 2225) T5rN YS, 59% 


Clark v. Riter-Conley Co., 39 App. 
Div. :598,, wy NYS »755;. .O’Brien™ v. 
Brooklyn Heights R. Co., 36 App. 


Div.5636,7 5544N YS) ci erestonaw. 
Ocean SS. Co., 33 App. Div. 193, 53 
NYS 444; Matter of Mason, 60 Hun 
46, 14 NYS 434; Matter of Liddy, 2 
Silv. Sup. 223, 5 NYS 636; Foster v. 
Hudson Wrecking, ete,, Co., 74 Misc. 
420, 184 NYS 34; Matter of King, 29 
Misc. 268, 61 NYS 238; Hayes v. 
Third Ave. R. Cow 13 Mise. 582, 42 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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EVIDENCE 


to the existence of any evidence tending io prove | the evidence,®8 


the facts hypothesized and not as to the weight of 


NYS 703; Blank y. Goodman, 173 
NYS 485; Mahoney vy. Coastwise 
Lumber, etc., Co., 185 App. Div. 348, 
173 NYS 150; Painton v. Cavanaugh, 
151 App. Div. 3872, 135 NYS 418; 
Makepeace v. Ferris, 132 NYS 780; 
Fitzpatrick v. New York City R. Co., 
ood oa 248; Boldt vy. Murray, 2 NYSt 

N. 


‘ C.—Plummer vy. Seaboard Air 
Line 


ROO RE ONES KOA OOS Sia 
1032; Keenan v. New Hanover 
County VUE IN. A CaAwe3sb6ye 83 aSH 
556; Dameron vy. Rowland Lumber 
Cos LOL NE 495 77 Smeregas Je. 
Pace Mule Co. vy. Seaboard Air Line 
ELC. | FEO ENaC.) 252. 75 Sikie 9042 
Bailey v. Winston, 157 N. C. 252, 72 
SE 966; Burnett vy. Wilmington, etc., 
Re Ol rg LO NEC. oA) 12 6S SAG), 

N. D.—Kersten v. Great Northern 
R. Co., 28 N. D. 3, 147 NW 787; Pyke 
v. Jamestown, 15 N. D. 157, 107 NW 
359; Kinney v. Brotherhood of Ameri- 
cap Yeomen, 15 N. D. 21, 106 NW, 

Oh.—Williams y. Brown, 28 Oh. St. 
547; Presbyterian Church Bd. of For- 
eign Missions v. Bevan, 34 Oh. Cir. 
Ci e313. lit eOhs | Cir-rCt..pNa Sie 2755 
Lake Shore Hlectric R. Co. v. Ho- 
bart; 32 Oh? Cird, Ct.y1543 213 .Oh. .Cirs 
Ct. N. S. 592; West v. Knoppenber- 
ger,.26 @h.;Cir.. Ct: 168; .Sharkey \v; 
State, 4./Oh. \Cir.,@t4101, 2) \Oh...Cir: 
Dec. 4438. 

Okl1.—St. Louis, ete., R. Co. v. Mc- 
Fall, 163, P 269. 

Or.—Holmberg v. Jacobs, 77 Or. 
246, 150 P 284; Maynard vy. Oregon R. 
Co:, -438::07.5 635.72 Bs 590! 

Pa.—Albert v. Philadelphia Rapid 
Dransites Cong 2o2qbaaD 2a LAL 680% 
Zeigler v. Simplex Foundation Co., 
228 Pa. 64, 77 A 289; Reber v. Her- 
ring, 115 Pa. 599, 8 A 830; Pittsburg 
Gas Engine Co. v. South Side Electric 
Mfg. Co., 43 Pa. Super. 485; Hawkins’ 
App., 13 YorkLegRece 199. 

Porto Rico.—Peo. v. Espanol, 16 
Porto Rico 203. 

R. I—J. W. Bishop Co. v. Curran, 
30 R. I. 504, 76 A 275; McDonald v. 
Rhode Island Co., 26 R. I. 467, 59 


A. -391, 
' §S. C.—Price v. Richmond, etc. R. 
67 


Go; 38 8S; C199, 17 SH732. 
Tex.—Armendaiz v. Stillman, 
‘Tex. 458, 3 SW 679; Northern Texas 
Tract. Co. v. Crouch, (Civ. A.) 202 
SW 781; Schaff v. Shepherd, (Civ. 
A.) 196 SW 232; Texas, etc., R. Co. 
v. Mercer, (Civ. A.) “195 SW 263; 
Gulf, ete., R. Co. v. Loyd, (Civ. A.) 
175 SW 721; Gulf, ete., R. Co. v. Mc- 
Kinnell, (Civ. A.) 173 SW 937; Mis- 
souri, ete., R. Co. v. Dellmon, (Civ. 
Anys LTS SW hoe hexasi ees. R.GCO. 
v. Cauble, (Civ. A.) 168 SW _ 369; 
Sargent v. Barnes, (Civ. A.) 159 SW 
366; St. Louis, etc., R. Co. vy. Dean, 
(Civ. A.) 152 SW 527;. Freeman v. 


Moreman, (Civ. A.) 146 SW _ 1045; 
Missouri, ete. R. Co. v. Williams, 
63 ‘Tex. Civ. tAs 3687. 133. pSiwWin 4995 
Galveston, ete. R. Co. v. Noelke, 


(Civ. A.) 125 SW 969; Pecos, etc., R: 
Co.- vi Coffman, 56 Tex. “Civ. A. 472, 
121 SW 218; Galveston, etc., R. Co. 
v. Powers, 54 Tex. Civ. A. 168, 117 
Sw 459; Missouri Valley Bridge, etc., 
Co.) v. Ballard, 53 Tex. Civ.-A. 110, 
116 SW 93; Bryan Press Co. v. Hous- 
ton, ,ete;, (Re Co; “Civi.-A.) 110 -S'Ww 
99; Texas Midland R. Co. vy. Ritchey, 
49 Tex. Civ. A. 409, 108 SW 732; 
Gilt, SetCie Ra COs Ven Crahte(Givap Ay), 
102 SW 170; International, ete, R. 
Co. v. Goswick, (Civ. A.) 83 SW 423 
[aff 98 Tex. 477, 85 SW 785]; Gal- 
veston, ete., R. Co. v. Baumgarten, 31 
Tex: Civ, nA, 253, 72°Sw; 78: Prather 
v. McClelland, (Tex. Civ. A.) 26 SW 
657. 

Vt.—Clark v. Tudhope, 89 Vt. 246, 
95 A 489; Barney v. Quaker Oats Co., 
85 Vt. 872,582 A 113;. Lawson - v. 
Crane, 83 Vt. 115, 74 A 641; Titus v. 
Gage, 70 Vt. 18, 39 A 246; Hathaway 
v. National L. Ins. Co., 48 Vt. 335; 


that the faets 


Fairchild y. Bascomb, 35 Vt. 398. 

Va.—stonegap Colliery Co. 
Hamilton, 119 Va. 271, 89 SE 
AnnCasl1917E 60; Virginian R. 
v. Andrews, 118 Va. 482, 87 SH 
Virginian R. Co. v. Bell, 118 Va. 492, 
87 SE 570; Bowles vy. Virginia Soap- 
stone Co., 115 Va. 690, 80 SHE 799; 
Norfolk, etce., Tract. Co. v. Daily, 111 
Va. 665, 69 SE 963. 

Wash.—Swanson vy. Hood, 99 Wash. 
506, 170 P 1385; Knutson y. Moe, 72 
Wash. 290, 130 P 347. 

Wis.—Ruscher v. Stanley, 120 Wis. 
380, 90 NW 223; Collins v. Janes- 
ville, $9 Wis. 464, 75 NW 88; Smalley 
v. Appleton, 75 Wis. 18, 43 NW 826. 

Hng.—In re McNaughten, 1 C. & K. 
130 note, 47 HCL 130, 10 Cl. & EF. 
200, 8 Reprint 718. 

“The requirement of this rule, that 
the fact embraced in the hypothesis 
in every case stated must be within 
the confines of the evidence, or the 
opinion of the witness will be inad- 
missible, is an unbending one.” Riley 
v. Sparks, 52 Mo. A. 572, 575. 

“Hypothetical questions put to ex- 
pert witnesses should be based upon 
such facts only as the evidence tends 
to prove, and if, as to any material 
hypothesis, such question is without 
the support of evidence, it should be 
excluded.” United Commercial Tray- 
elers of America vy. Barnes, 75 Kan. 
T20 OO EE 29:32 


[a] Defect in form harmless.— 
Where the question is based upon 
facts in evidence, its liability to 


eriticism in point of form is harm- 
less error. Mangum y. Bullion, ete., 
Min. Co., 15 Utah 534, 50 P 834. 

[b] An instruction leaving to the 
jury to determine whether facts as- 
sumed in hypothetical questions to 
medical witnesses were substantially 
as stated in such questions, and, if 
not, to be rejected by them, was not 
erroneous. Peterson v. Brackey, 143 
Iowa 75, 119.NW 967. 

[ce] Correctness of theory of the 
case.—Where hypothetical questions 
are based upon the assumption that 
plaintiff’s theory of the case is cor- 
rect, they are admissible, although 
not based on any evidence. Sherman 
v. Pardridge, 177 Ill. A. 304. 

[d] Deposition of another expert 
as basis of fact—It was proper to 
permit plaintiff to use the deposition 
of a medical witness, made before 
the trial, and to read in evidence the 
hypothetical question in response to 
which he had expressed an opinion 
as to the extent of plaintiff's in- 
juries as a basis of fact for a hypo- 
thetical questio. requiring an expert 
opinion, where the hypothetical facts 
were in evidence at the trial. Wil- 


liams v. Cantwell, 114 Ark. 542, 170 
SW 250. [ 
[e] Evidence of certain facts not 


required.i—Where a fact is not ex- 
cluded by the evidence and its exist- 
ence is entirely possible and affirma- 
tive evidence cannot well be obtained, 
as whether plaintiff's lungs were in- 
flated at the time of an injury to 
them, the fact may be assumed. 
Tompkins vy. West, 56 Conn. 478, 16 


Al 23°7, 
UU.) ‘Si—Quaker! Oats" Co! v: 


98. 
Grice, 195 Fed. 441, 115 CCA 343; 


Orient Ins. Co. v..Leonard, 120 Fed.. 


808, 57 CCA 176. 

Ark.—Arkansas Midland R. Co. v. 
Pearson, 98 Ark. 399, 185 SW 917, 34 
LRANS 317. 


Cal.—Lanigan v. Neely, 4 Cal. A. 
760, 89 P 441. 
Colo.—Jackson v. Burnham, 20 


Colo. 532, 39 P 577; Gottlieb v. Hart- 
man, 3 Colo. 53. 

Conn.—Barber’s App., 68 Conn. 393, 
27 A 978, 22 LRA 90. f 

Ga.—City ts eet ay Co. v. Smith, 
121 Ga. 6638, 49 S i 

Tli—=Peo. vi) Johnson, 70-2 TlsyA. 
634. 
Ind.—Public Utilities Co. v. Han- 


[22C.5.] 715 


and therefore it is not necessary 
stated should be uncontroverted % 


dorf, 185 Ind. 254, 112 NE 775; Tay- 
lor v. Taylor, 174 Ind. 670, 93 NE 9; 
Guetig v. State, 66 Ind. 94, 32 AmR 
39): 

lowa.—Withey v. Fowler Co., 164 
Iowa 3877, 145 NW 9238; Bever v. 
Spangler, 93 lowa 576, 61 NW 1072; 
In re Norman, 72 Iowa 84, 33 NW 
374. 

Kan.—United Commercial Trav- 
elers of ‘America v. Barnes, 75 Kan. 
720, 90 P2938. 


Ky.—Baxter v. Kent, 44 SW 972, 
LO yi ORS. 
Mass.— Delaney v. Framingham 


Gas, etc., Co., 202 Mass. 359, 88 NE 
113, 

Mo.—Fullerton v. Fordyce, 144 Mo. 
519, 44 SW 10538; Hicks v. Citizens. 
R. Co: 124 Mo. 215,).2% Siw, 5425) 25 
LRA 508; Smith v. Chicago, etc., R. 
Co., 119 Mo. 246, 23 SW 784; Turney 
v. Baker, 103 Mo. A. 390, 77 SW 479. 

Okl.—Shawnee Gas, etc., Co. v. 
Hunt, 32 Okl. 368, 122 P 678. 

Pa.—Albert v. Philadelphia Rapid 
Transit Co., 252 Pa. 527, 97 A 680. 

R. I.—Kearner v. C. S. Tanner Co.,. 
31 R. I. 203, 76 A 838, 29 LRANS 537. 

Tex.—Galveston, ete. R. Co. v- 
Powers, 54 Tex. Civ. A. 168, 117 SW 
459; Collins v. Chipman, 41 Tex. Civ. 
A. 563, 95 SW 666; International, etc., 
Co. v. Mills, (Tex Civ. A.) 78 SW. 


Vt.—Seeley v. Central Vermont R. 
Co., 88 Vt. 178, 92 A 28; Lyman v. 
James, 87 Vt. 486, 89 A 932. 

“The jury are instructed to disre- 
gard the answers [to hypothetical 
questions] unless they find the facts 
as assumed in the questions; but as 
it cannot be known in advance what 
may be the ultimate decision of the 
jury as to the facts in dispute, the 
usual practice is to allow counsel in 
framing a hypothetical question, to 
assume the existence of such facts 
and conditions as the jury may have 
a right to find upon the evidence as 
it then is, or as there may be fair 
reason to suppose it may thereafter 
appear to be; and in determining 
whether a hypothetical question shall 
be allowed, the judge in many cases 
must rely to a great extent upon the 
good raith of counsel in their state- 
ments as to what they expect the 
evidence will be.’ Anderson y. Al- 
bertstamm, 176 Mass. 87, 91, 57 NE 
215 [quot Delaney v. Framingham 
Gas, etc., Co., 202 Mass. 359, 364, 88 
NE 773]. 

“The questions are framed upon 
the assumption that the evidence 
tended to prove certain facts. This 
assumption, being within the prob- 
able or possible range of the evi- 
dence, is. permissible.”’ Courvoisier 
oe ROR, 23 Colo. 113, 11% 47> 2 

99. U. S—Chicago Great Western 
R. Co. v. McDonough, 161 Fed. 657, 
88 °CCA 5LT. 

Ark.—Arkansas Midland R. Co. v. 
Pearson, 98 Ark. 399, 135 SW 917, 34 
LRANS 317. 

Ill.— Sprengel v. Schroeder, 203 Ill. 
A. 213 


Kan.—United _ Commercial ‘Trav- 
elers of America v. Barnes, 75 Kan. 
T20" VORP 293: 

Mo.—State v. Dunn, 179 Mo. 95, 77 
SW 848. 

N. Y.—Frankfort v. Manhattan R- 
Co., 12 Misc. 13, 33 NYS 36. 

Or.—Shepherd vy. Inman-Poulsen 
Lumber Co., 86 Or. 652, 168 P 601. 

Tex.— Gulf, ete., R. Co. v. Abbott, 
(Civ. A.) %146 “SiWi10783) Collins» v- 
Gripen: AIM ex, (Civ. 2As) 5638; 95° SW: 
666. 

Vt.—Seeley v. Central Vermont R. 
Co., 88 Vt, 1:78; 92 A 28: 

Wash.—Hanstad v. Canadian Pac. 
R. Co., 44 Wash. 505, 87 P 882. ; 

Wis.—Tebo v. Augusta, 90 Wis- 
405, 68 NW 1045. 

“Hach party has a right to assume, 
|so far as there is any justification 


716 [220.J.] 


/ 
or even that they should be clearly proved, and 
a question may be allowed, even though there is a 
strong preponderance of evidence against the facts 
assumed,” it being for the jury, in determining what 
weight will be given to the testimony of the expert, 
to consider whether the facts stated in the question 
have been established by a clear preponderance of 
Furthermore, as the order of evidence 


evidence.® 
is an administrative function, the 


mit an examining counsel at any stage to include in 
a hypothetical question facts of which he proposes 
to furnish evidence,* the answer being received sub- 
ject to be stricken out in case the necessary evi- 
It is, however, equally 
within the judge’s discretion to refuse to allow the 
question to be put until the foundation in the evi- 
It is proper to include in 
a hypothetical question facts of which the existence 


dence is not furnished.é 


dence is actually laid.® 


has been admitted in the pleadings 


in the evidence, that the facts will 
be found in accordance with his 
theory and against the theory of the 
opposite party, and is entitled to 
frame hypothetical questions in ac- 
cordance with such assumption.” 
United Commercial Travelers of 
Ameriea v. Barnes, 75 Kan. 720, $0 


P 293. 

1. U. S.—Quaker Oats Co. V. 
Grice, 195 Fed. 441, 415 CCA 343; 
Chicago Great Western R. Co. ‘v. Mc- 
Donough, 161 Fed. 657, 88 CCA 517. 

Ala.—Louisville, ete, R. Co. v. 
Rayburn, 73 S 461; Louisville, etc., 
Co. v. Bogue, 177 Ala. 349, 58 S 
292:) Birmingham’ R:; “ete.; “Co. 'v: 
Moore, 148 Ala. 115, 42 S 1024. 

Ark.—Williams v. Cantwell, 114 
Ark. 542, 170 SW 250; Taylor v. Mc- 
Clintock, 87 Ark. 243, 112 SW 405. 

Cal.—Graves v. Union Oil Co., 36 
Cal. A. 766, 173 P 618; Hallawell v. 
Union Oil Co., 36 Cal. A. 672, 173 P 
177; Bird v. Utica Gold Min. Co., 2 
Cal. A. 674, 84 P 256., 

Ida— Jones v. Caldwell, Ida. 5, 
116 P 110, 48 LRANS 119. 

Tll.—Chicago City R. Co. v. Saxby, 
213 Ill. 274, 72 NE 755, 104 AmSR 
218, 68 LRA 164; Conrad v. St. Louis, 
etc., R. Co., 201 Ill. A. 276; Botwinis | 
watAllsood: 413 Diy Ar 188 = Lake | 
Erie, ete., R. Co. v. Delong, 109 I11.| 
A. 241. 

Ind.—Louisville, ete, R. Co. 
Wood, 113 Ind. 544, 14 NE 572, 
NE 197; Wheatcraft v. Myers, 57 
A. 371, 107 NE 81. 

Iowa.—Philpott v. Jones, 164 Towa | 
730, 146 NW 859; Spiers v. Hender-| 
shott, 142 Iowa 446, 120 NW 1058; 
Manait v. Scott, 106 Iowa 203, 76 
NW 717, 68 AmSR 293; Bever v. 
Spangler, 93 Iowa 576, 61 NW 1072; 
Hall v. Rankin, 87 Iowa 261, 54 NW 
217. 

Ky.—Kentucky Tract., ete., Co. v. 
Humphrey, 168 Ky. 611, 617, 182 SW 


854 [quot Cyc]. 
SS. Co., 112 Me. 34, 


Me.—Reid v. 
90 A 609. 
Mass.—Oliver v. North End St. R. 
Co., 170 Mass. 222, 49 NE 117. } 
Mo—Longan v. ‘Weltmer, 180 Mo. | 
$22, 79 SW 655, 103 AmSR 573, 64 
LRA 969; Hicks v. Citizens’ R. Co., 


20 


16 


Ind ‘| 


124 Mo. 115, 27 SW 542, 25 LRA 508; 
Witty v. Springfield Tract. Co., 153 
Mo. A. 429, 134 SW 82. 

Mont.—De Sandro v. Missoula 
Lage ete., Co., 52 Mont. 333, 157 P 

Nebr.—Sandall v. Otto, 100 Nebr. 
263, 159 NW 406; Landis vy. Watts, 82 
Nebr: 359, 117 NW 705. 

N. Y.—Kidney v. Gray, 154 App. 
Div. 193, 138 NYS 834; Miehlke v. 


Nassau Hlectrie R. Co., 129 App. Div. 
438.1114 NYS 90. 

N. C—Ray v. Ray, 98 N. C. 566, 
4 SE 526. 

Oh.—Presbyterian Church Bd. of 
Foreign Missions v. Bevan, 34 Oh.! 


EVIDENCE 


adverse party.§ 


[§ 805] (4) 


judge may per- 


opportunity for 


may be made a 


or in any other 
Cir, Oi OSE Se ai Oh. Cir. Ct. N.S. 
Co. 


Balas- 


Okl.—Shawnee Gas, ete; 
Hunt, 32 Okl. 368, 122 P 673. 

Porto Rico.—Camacho v. 
quide, 19 Porto Rico 564. 

S. D.—Fowler v. Iowa Land Co., 
18 S. D. 131, 99 NW 1095. 

Tex.— Pecos, ete., R. Co. v. Finklea, 
(Civ. A.) 155 SW 612; Missouri, etc., 
R. Co. v. 

118 “SW 


Chilton, 52 Tex. Civ. A. 516, 
Wynne, (Tex. Civ. A.) 91 SW 823. 


Vv. 


179: Gulf; ete). R. ‘Con Vv. 


Vt—Lyman vy. James, 87 Vt. 486, 
89 A 932. 

Wash.—Griggs v. Wayne, 100 
Wash. 459, i171 P 230; Overacker v. 
Northern Pac. R. Co., 64 Wash. 491, 
117 P 403; Dunkin yv. Hoquiam, 56 
Wash. 47, 105 P 149. 


Wis.—Sullivan vy. Minneapolis, etc., 


RCo. (267 = Wis.’ 618, 167 NW <3id> 
Quinn v. Higgins, 63 Wis. 664, 24 
NW 482, 53 AmR 305. 


[a] Evidence tending to prove all 
the facts stated in a hypothetical 
question is all that is necessary to 
justify their incorporation. therein. 
Spiers v. Hendershott, 145 Iowa 446, 
120 NW 1058. 

[b] That counsel are mistaken in 
assuming that the evidence tends to 
prove certain facts is not a valid 
objection to a question which is with- 
in the possible range of the evi- 


dence. Fullerton v. Fordyce, 144 Mo. 
519, 44 SW 1053: Powers v. Kansas 
City, 56 Mo. A. 573; Stearns vy. Field, 
90 N. Y. 640; Harnett v. Garvey, 66 
N. Y. 641; Filer v. New York Cent. 
Rs} Cop MOON. YY. 14259 Augsburg ~ v- 
Peo., 1 N. Y. Cr. 299 [rev on other 
grounds 97 N. Y. 501]. 

{c] Indirect evidence.—In an ac- 


tion for injuries to an occupant of a 
wagon in a coilision ata street cross- 
ing, it was not error to predicate 
questions as to the distance in which 
a ear could be stopped upon the as- 
sumption that the rails were dry, 
when there was indirect evidence 
thereof. Ingino v. Metropolitan St. 
R. Co., (Mo. A.) 179 SW 771. 

: Wa Bowers) CCalyy 18i0e 
y in bane on other grounds 
415.) 2b Pecis2ir Catling 
Traders’ Ins. Co., 83 Ill. A. 40; Deig 
v. Morehead, 110 Ind. 451. 11 NE 


3. Public Utilities Co. v. Handorf, 
185 Ind. .254. 112 NEY 775. 

4 Ala.—Barfield v. South High- 
Jands Infirmary, 191 Ala. 558, 68 S 30, 
AnnCas1916C 1097. 

Tll.—Conrad v. ‘St. Louis. ete., R. 
Co., 201 Ill. A. 276; Eckels v. Hal- 
sten. 136 Jll. A. 111: Pittsburgh, etc., 
R. Co. v. Moore, 110 Ill. A. 304. 

Mass.—Delaney v. Framingham 
Gas, ete., Co., 202 Mass. 359, 88 NE 
773; Carroll v. Boston El. R. Co., 200 
Mass. 527. 86 NE 793; Hunneman vy. 
Phelps, 199 Mass. 15, 85 NE 169. 

Mich.—Darling v. Grand Rapids, 
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legal form,’ or which have been testified to by the 


Immaterial facts need not be covered by evidence.® 
Facts inadmissible of themselves 
proved as a basis for the opinion of an expert.’° 


cannot be 


Knowledge of Witness as Basis of 


Hypothetical Question. It is not unusual that the 
Witness examined as an ‘‘expert’’ should also be a 
witness establishing in whole or in part, as the re- 
sult of scientific knowledge or personal observa- 
tion, the facts hypothetically assumed.1? 
no inherent objection to allowing a skilled observer 
also to testify as an expert,!? and indeed the im- 
portance to be attached to the judgment of an ex- 
pert may be increased by reason of his having had 


There is 


personal observation.t? Where the 


facts observed by the witness are few or simple, they 


part of the hypothetical question,'* 


such of the facts as permit of individual statement 
;etc., R. Co., 184 Mich. 607, 151 NW 701. 
N 


Y.—Jarvis v. Metropolitan St. 


R. Co., 65 App. Div. 490, 72 NYS 
829. 

|} R. I—McDonald v. Rhode Island, 
|Co., 26 R. I. 467, 59 A 391. 


Tex.— Gulf, ete., R. Co. v. Abbott, 
(Civ. A.) 146 SW 1078. 
Vt.—Earl v. Tupper, 45 Vt. 275. 


[a] A party who agreed that a 
hypothetical question as to the value 
of an attorney’s services might be 
asked before all the evidence relat- 
ing to the facts stated in the ques- 
tion had been received cannot subse- 
quently object to the question be- 
cause the value-of the property re- 
covered in the suit in which the 
sorvices were rendered was fixed by 
the question at a larger amount than 
was subsequently found by a referee. 
Fuller vy. Tolman, $2 Hun 119, 36 NYS 


639. 

5 Pittsburgh; /ete,~ Re "Co.9 Fv: 
Moore, 110 Ill. A. 304; Hunneman v. 
Phelps, 199 Mass. 15, 85 NE 169; 


Peo. v. Sessions, 58 Mich. 594, 26 NW 


291. 

6 Porter v. Ritch, 70 Conn. 235, 
39 A 169, 39 LRA 353; Kennan v. 
New Hanover County, ‘167 N. C. 356, 
83 SE 556 [reh den 169 N. C. 246, 85 
SE 5]; McDonald v. Rhode Island 
Ge., 203K? Ty’ 467, Sot Ae aoe 

7. Williams v. Cantwell, 114 Ark, 
542, 170 SW 250; Coonan v. Loewen- 


thal, 129 Cal. 197, 61 P $40. 

8. pr v.,Dunn, 179 Mo. 95, TT 
Sw 8 

9. Ciickee v. Early, 104 Th A. 
398; Kentucky Tract., ete, Co. v. 
peck 168 Ky. 611, 619, 182 SW 

10. Jewett v. Boston El. R. Co., 


219 Mass. 528, 107 NE 438 (action for 
death; a medical examiner’ s report 
of an autopsy not admissible as one 
of the grounds of the opinion of an 
expert witness). 

11. D. C—Washington, etc., R. Co. 
Lukens, 32 App. 442. 
Md.—Baltimore City v. Mattern, 
138 Md. 14, 104 A 478. 


¥. 


Mo.—Jones v. Springfield Tract. 
Co., 137 Mo. A. 408, 118 SW 675. 
Avg pene A Clipper v. Logan, 18 Oh. 


Pa.—Loeb v. Davidson, 261 Pa. 418, 
104 A 681. 

W. Va.—Perkins v. Monongahela 
Vallev Tract. Co., 81 W. Va. 781, 95 
SE 797; Phoenix F. Ins. Co. v. Vir- 
ginia-Western Power Co., 81 W. Va. 
298, 94 SE 372; Bowen v. Hunting- 
j ton. 35 W. Va. 682, 14 SE 217. 2 

12. Blake v. Bedford. 170 Iowa 
128, 151 NW 74: Louisville. ete... R. 
Co. v. Conn. 179 Ky. 478, 200 SW 952; 
State v. Harris, (Mo.) 177 SW 362: 
Selleck vy. Janesville. 100 Wis. 157. 75 
NW 975, 69 AmSR 906. 41 LRA 563. 

18. In re Flint, 100 Cal, 391. 34 
P 863: Peo. v. Johnson, 70 Ill. A. 634. 

14. U. S.—Eastern Transp. Line v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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being first detailed, or the facts may be permitted 
to constitute the basis of the question?® or the wit- 
ness may be asked a question based in part on his 
observation and in part on the testimony of certain 
The hypothesis may include facts 
disclosed to the witness by real evidence; as where 
a witness is asked whether in his opinion a boy 
present in court was a proper person to put to work 
on a machine exhibited to the witness,!8 or where 
use is made of articles present in court? 
mixture of unspecified knowledge and what the wit- 
ness has heard of testimony,”° or facts partly within 


other witnesses.17 


Hope, 395) US.) 297024) Et edi ans 
Manufacturers’ Ace. Indemn. Co. v. 
Dorgan, 58 Fed. 945, 7 CCA 581, 22 
LRA. 620: 

Ala.—Briggs v. Birmingham R., 
ete:,Co., 194 Alai.273, 69S) 926. 

Ark.—Biddle v. Riley, 118 Ark. 206, 
176 SW 134, LRA1915F 922; St. Louis 
Iron Mountain, etc., R. Co. v. Lyman, 
‘57 Axvk. 512; 22 SW 1:70. 

Cal.—Howland v. Oakland Cons, St. 


Re COne LiLo! (Cal, Woks, cee i nO sore mmenn 
re Flint, 100 Cal. 391, 34 P 863. 
D. C.—Washington, etc., R. Co. v. 
Lukens, 32 App. 442. 4 
Ind.—Louisville, ete, R. Co. v. 


Falvey, 104 Ind. 409, 3 NE 389, 4 
NE 908; Geretig v. State, 66 Ind. 94, 
32 AmR 99. 

Iowa.—Guinn v. Iowa, ete., R. Co., 
131 Iowa 680, 109 NW 209. 

Kan.—Currey v. Robinson, 92 Kan. 
A OO aed Ooi 

Ky.—Chesapeake, etc., R. Co. v. 
Wiley, 134 Ky. 461, 121 SW 402. 

Mich.—Hunter v. Ithaca, 141 Mich. 
539, 105 NW 9; Joslin v. Grand 
Rapids, ete., Co., 53 Mich. 322, 19 NW 
17; Van Deusen v. Newcomer, 40 
Mich. 90. 

Minn.—Masteller v. Great North- 


ern R. Co., 103 Minn. 244, 114 NW 
Dil. 

Mo.—Patterson Vv. Springfield 
Tracts Co. 17s Mo. A. 250,) 163) Siw 
bine 


N. H.—Perkins vy. Concord R. Co., 
ZAIN Eee 23. 

N. Y.—Matteson v. New York Cent. 
Re Cow souPNa. VY aul4s%, Oder AnteR 26703 
Ganiard v. Rochester City, ete. R. 
Co.. 50 Hun 22, 2 NYS 470 [aff 121 
N. Y. 661 mem, 24 NE 1092 mem]; 
Koenig v. Globe Mut. L. Ins. Co., 10 
Hun 558. 

Oh.—The Clipper v. Logan, 18 Oh. 
375. 


¥. Rutland, 45 Tex. Civ. A. 621, 101 


SW 529; Missouri, ete, R. Co. v. 
Griswell, 34 Tex, Civi= Ay 278, 78 
SW 388. 


Vt.—McKinstry v. Collins, 74 Vt. 
WAT, 52 A 488; Foster. v. Dickerson, 
64 Vt. 233, 24 A 253; Johnson -v. 
Central Vermont R. Co., 56 Vt. 707. 

Wis.—Davey v. Janesville, 111 Wis. 
628, 87 NW 818; Sellack v. Janes- 
ville, 100 Wis. 157, 75 NW 975, 69 
AmSR 906, 41 LRA 5638. 


[a] Privilered communications.— 
The rule is the same as to a physi- 
cian when testifying as an expert, 
even in jurisdictions where confi- 
dential statements to physicians by 
their patients are privileged. In re 
Flint, 100 Cal. 391, 34 P 863. 

15. e.Chicago, Cl: kvm COy Ve uGor= 
man, 58 Ind. A. 381. 106 NE 897. 

In re Flint, 100 Cal. 391, 34 P 
863. 


17. Baltimore City v. Mattern, 133 
Md. 14, 104 A 478; Bach v. Brooklyn, 
ete.. R. Co., 109 Anv. Div. 654, 96 
NYS 321: State v. Keene, 100 N. C. 
509, 6 SE 91; Perkins v. Mononga- 
hela Valley Tract. Co., 81 W. Va. 781, 
95 SE 797. 

[a] Such evidence has been Ye- 
jected.—McGuire v. Brooklyn Heights 


RIM Co. 160 eAppe Divs accu. ble NYS 
NOMS as 
18. McJuerty v. Hale, 161 Mass. 


51, 36 NE 682. 
19. Murphy v. Marston Coal Co., 


- EVIDENCE 


his observation 


hypothesis. 
[§ 806] (5) 


But a 


ment ‘‘ 


183 Mass. 385, 67 NE 342; Peo. v. 
Carpenter, 102 N. Y. 238, 6 NE 584; 
Kirk v. State, (Tex. Cr.) 37 SW 440. 

[a] Iron handle—Murphy v. Mar- 
oa Coal Co., 183 Mass. 385, 67 NE 


[b] Knife.——Peo. vy. Carpenter, 102 
N. Y. 238, 6 NE 584. 

{c] Pistol—Kirk v. State, (Tex. 
Cr.) 37 SW 440. 

20. Ill—Kleiman v. Chicago R. 
Coma 0ST EI PAS 343% 

Mich.—Connell v. McNett, 109 
Mich. 329, 67 NW 344. 

Miss.—Prewitt v. State, 106 Miss. 


82, 63 S 330. 

Mo.—State v. Welsor, 117 Mo. 570, 
21 SW 443. 

N. Y.—Seymour v. Fellow, 77 N. Y. 


178; Bramble v. Hunt, 68 Hun 204, 
22 NYS 842; Carpenter v. Blake, 2 
Lans. 206. 


Vt.—Foster v. Dickenson, 64 Vt. 
233, 24 A 253; Johnson v. Central Ver- 
mont BR. Co, 56.Vt. 707: 

fa] Value. —A question as to a 
witness’ estimate of the value of a 
horse from what he knows about him 
and from the testimony he has heard 
is objectionable. Connell v. McNett, 
109 Mich. 329. 67 NW 344. 

21. Union Pac. R. Co. vy. McMican, 
1AmMMed= SIS ALA CCAN Sits 
gan v. State, 106 Ga. 109, 32 SE 80; 
Federal Betterment Co. v. Reeves, 73 
Kan. 107, 84 P 560, 4 LRANS 460; 
Western Union Tel. Co. v. Morris, 67 
Kan. 410, 73 P 108. 

22. ‘Centerville Independent School 
Dist. v. Swearngin, 119 Iowa 702, 94 
NW 206. 

23. Ala.—Page v. State, 61 Ala. 

Ark.—Ringlehaupt  v. 5D 
Ark. 128, 17 SW 710. 

Del.—State v. Windsor, 5 Del. 512. 

Iowa.—Ingwersen v. Carr, 180 
Iowa 988, 164 NW 217; Doherty v. 
Des Moines City R. Co., 144 Iowa 26, 
121 NW 690. 

: La.—State v. Baptiste, 26 La. Ann. 

34. 

Me.—Lewiston Steam Mill Co. v. 


. young, 


Androscoggin Water Power Co., 78 
Me. 274, 4 A 555. 
Md.—Baltimore City v. State, 132 


Md. 113, 103 A 426; Jerry v. Town- 
shend, 9 Md. 145. 

Mass.—Healey v. Perkins Mach. 
Co., 216 Mass. 75, 102 NE 944; Dick- 
enson v. Fitchburg, 13 Gray 546; 
Com. v. Rogers, 7 Metc. 500, 41 AmD 
458. 

Mich.—Peo. v. Bane, 88 Mich. 453, 
50 NW 324. 


Minn.—Johnson vy. Quinn, 130 Minn. 
134, 153 NW 267: Swadner v. Schef- 
cik, 124 Minn. 269, 144 NW 958; Wil- 


lard va St yeaule Citwirkn COs  Ll6 
Minn. 183, 133 NW 465; Porteous Vv. 
Adams Express Co., 112 Minn. 31, 


127 NW 429; Crozier v. Minneapolis 
Sty Ris Con 0G Manin 07, a8 LINIW? 
256; Ahern v. Minneanolis St. R. Co., 
102 Minn. 485. 113 NW 1019: Fonda 
v. St. Paul City R. Co., 77 Minn. 336, 
79 NW 1043: Jones v. Chicago, etc., 
R. Co. 438 Minn. 279; 45 NW_ 444; 
State v. Lautenschlager. 22 Minn. 
514: Getchell v. Hill, 21 Minn. 464. 

Miss.—Prewitt v. State, 106 Miss. 
82. 63S 330. 

Mo.—Root v. Kansas City Southern 
R. Co.. 195 Mo. 348. 92 SW 621, 6 
LRANS 212; Porter v. Hetherington, 
172 Mo. A. 502, 158 SW 469; Raby 


/ 


Flana- ; 
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or knowledge and partly derived 


from others,” or of facts in evidence and also the 
custom of a business 2? does not constitute a suitable 


Questions ‘‘Upon the Evidence’’— 


(a) When Allowed. A desire to economize time 
has led a number of courts to sanction the practice, 
in cases where the facts are undisputed, of dis- 
pensing with a recital of facts in an hypothetical 
question and asking the witness to state his judg- 
upon the evidence,’’** or even upon such 


v. Missouri Pac. R. Co., 160 Mo, A., 
388, 140 SW 913. 


Mont.—Sullivan vy. Girson, 39 Mont. 


214,102 PB 320 

N. D.—wWalters v. Rock, 18 N. D. 
45, 115 NW 511. 
pee ea re Shelleig, 11 OhS&CP 


Okl.—Colley v. Sapp, 44 Okl. 16, 142 
P 989, 1193. 


Or.—Latourette v, Miller, 67 Or. 
Ad, LESomee satis 
Pa.—McDyer v. HBastern Pennsyl- 


vania R..Co., 227 Pa. 641, 76 A 841; 
Gillman y. Media, ete, R. Co., 224 
Pa. 267, 73 A. 342; Yardley v. Cuth- 
persons 108 Pa. 395, 1 A 765, 56 AmR 

Tex.—Ft. Worth, etc, R. Co. v. 
Thompson, 75 Tex. 501, 12 SW 742; 
Wt. WwW arth, iete., Ra Cos iva Arthur 158 
Tex. Civ. VAS W163 i245 Siwier2d 3k aSite 
Louis Southwestern R. Co. v. Hall, 
(Civ. A.) 81 SW 571; Sherman, etc., 
R. Co. v. Eaves, 25 Tex. Civ. A, 409, 
61 SW 550. 

Vt.—State v, Hayden, 51 Vt. 296. 

W. Va.—Sebrell v. Barrows, 36 W. 
Va. 212, 14 SE 996. 
apni cee v. Hardy, 22 Wis: 

Eng.—In re McNaughten, 1C. & K. 
130 nate, 136, 47 HCL 129, 10 Cl. & 
F, 200, 8 Reprint 718. 

“For convenience the court may, 
and often does, permit the hypothesis 
to be put by referring the witness 
to the testimony if he has heard it, 
instead of stating the facts.” Jones 
v. Chicago, etc., R. Co., 43 Minn. 279, 
281, 45 NW 444. 

“Where the facts are admitted, or 
not disputed, and the question be- 
comes substantially one of science 
only, it may be convenient to allow 
the question to be put in that general 
form, though the same cannot be in- 
sisted on as a matter of right.” In 
re McNaugnhten, supra. 

“In order to obtain the opinion of 
a witness on matters not depending 
upon general knowledge, but on facts 
not testified of by himself, one of 
two modes is pursued: either the wit- 
ness is present and hears all the tes- 
timony, or the testimony is summed 
up in the question put to him; and 
in either case the question is put to 
him hypothetically, whether, if cer- 
tain facts testified of are true, he 
can form an opinion, and what that 
opinion is.” Dickenson vy. Fitchburg, 
13 Gray (Mass.) 546, 556. 

{a] Form of question.—(1) The 
following has been held to be a 
proper form of question to be put 
to an expert: “You have heard all the 
evidence in this case—supposing the 
jury to be satisfied that the facts and 
circumstances testified to by the 
other witnesses, are true, what is 
your opinion as a medical man of the 
state of the prisoner’s mind, at the 
time of the commission of the al- 
leged crime? Was the prisoner, in 
your opinion, at the time of doing 
the act, under any and what kind 
of insanity or delusion; and what 
would you expect would be the con- 
duct of a person under such cir- 
cumstances?” State vy. Windsor, 5 
Del. 512, 534. (2) The witness may 
be asked to state his opinion, “sup- 
posing «ull these facts that you heard 
testified to in this case... are true. 
State v. Hayden, 51 Vt. 296, 299. 
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a part of it as is material to the inquiry,** although 
it is conceded to be the better practice to proceed 
in the regular manner and frame a hypothetical 
question,?> one objection to the question upon the 
evidence being that the witness may not be able to 
remember all the testimony, and to allow him to 
proceed upon what he chances to recollect deprives 
the parties of any knowledge as to the real basis of 
The witness must, of course, have 
heard the evidence,?? or be familiar with 11,?§ and 
the question must require him to assume that it is | 


his inference.?® 


{[b] Depositions as basis—(1) An 
expert whose deposition is being 
taken should give his opinion on a 
question stating a hypothetical case, 
and not from his reading of a depo- 
sition of a witness subsequently 
cross-examined, and other depositions 
containing evidence subject to dif- 
ferent interpretations by different 
persons. Kaw Feed,» etc. Co: v. 
Atchison, etc., R. Co., 129 Mo. A. 498, 
107 SW 1034. (2) A physician, who 
had never seen plaintiff after he 
was injured, but based his testi- 
mony on the depositions of two other 
experts, was improperly allowed to 
testify that a competent masseur in 
treating plaintiff would be able to 
observe symptoms of paralysis or 
grave physical defects; the witness 
not having himself observed plaintiff's 
condition. Pecos, ete., R. Co. v. Coff- 
man, (Tex. Civ. A.) 160 SW 145. 

24. Towa.—Ingwersen v. Carr, 180 
Iowa 988, 164 NW 217. 

Mass.—Healey v. Ferkins Mach. 
Co., 216 Mass. 75, 102 NE 944; Hand 
v. Brookline, 126 Mass. 324. 

N. D.—State v. Reilly, INT: 
239, 379, 141 NW _ 720 [quot Cyc]. 

Vt.—State v. Hayden, 51 Vt. 296. 

W. Va.—kKeenan v. Scott, 78 W. Va. 
729,-90 SE 331. 

Wis.—Duthey v. State, 131 Wis. 
178, 111 NW 222, 10 LRANS 1032. 

[a] Requisites of practice.—An 
opinion of an expert witness may be 
based upon a defined portion, al- 
though not upon the whole, of the 
testimony, provided that the latter 
js not contradictory in itself, that its 
truth is expressly assumed, and that 
the expert is first made acquainted 
with the whole of the testimony upon 
which he is asked to pronounce. 
Yardley v. Cuthbertson, 108 Pa. 395, 
1 A 765, 56 AmR 218. ; 

[b] Immaterial evidence. — Al- 
though ordinarily a hypothetical 
question asked a physician as an ex- 
pert witness, based upon only part 
of the evidence—the part he heard— 
is objectionable, yet where the party 
producing him offers to read the tes- 
timony’ which he has not heard, and 
the court sustains the adverse 
party’s objection to the reading be- 
cause it is immaterial, it is proper 
to allow the question to be answered. 
Smart v. Kansas City, 208 Mo. 162, 
105 SW 709. 

25. Crozier v. Minneapolis St. R. 
Go., 106 Minn. 77, 118 NW 256; Jones 
v.. Chicago, ete., R. Co., 43 Minn. 279, 
45 NW 444; D’Arcy v. Catherine Lead 
Go., 155 Mo. A. 266, 133 SW 1191. 


25 


26. Cal—Los Angeles v, Hunter, 
150 Cal. 603, 105 P 755. 
Ga.—Southern Mut. Ins. Co. v. 
Hudson, 113 Ga. 434, 38 SE 964. 
Ind.—Bedford Belt R. Co. v. Pal- 
mer, 16 Ind. A. 17, 44 NE 686. 
Mich.—Peo. v. Millard, 53 Mich. 63, 


18 NW 562. 

Mo.—D’Arcy y. Catherine Lead Co., 
155 Mo. A. 266, 272, 183 SW 1191. 

N. J.—Shoemaker y. Elmer, 70 
Ne ot dee tOR bs: Ay 940; 

N. Y.—Peo. v. McElvaine, 121 N. Y. 
250, 24 NE 465, 18 AmSR 820. 

“The danger of allowing a witness, 
answering on what he says he has 
heard in the case in the way of testi- 
mony, to give his opinion, is that his 
recollection of what he has heard 


| 
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may not be accurate and his recol- 
lection even may be influenced by his 
consideration of the importance or 
bearing of the testimony or on the 
credence he gave to the testimony; 
hence the witness may be answering 
not in the true capacity of an expert 
on assumed facts but as a trier of 
the fact himself.” D’Arcy v. Cathe- 
rine Lead Co., supra. 

[a] Where the facts are too vol- 
uminous to be easily comprehended 
and remembered, the question upon 
the evidence should not be allowed. 
Porter v. Hetherington, 172 Mo. A. 
502, 158 Sw 469. 

27. Cal—Howland Vv. Oakland 

115 Cal. 487, 47 P 


Cons. St. R. Co., 
255; Howland y. Oakland Cons. St. 
St. 


Re -Co:; |1LOs Cale 513; 42) Py 983. 

Mich—La Londe y. Trans 
Mary’s Tract. Co., 145 Mich. 77, 108 
NW 365. 

Miss.—Prewitt v. State, 106 Miss. 
82, 63 S 330. 

Mo.—State v. Privitt, 175 Mo. 207, 
75 SW 457. 


Okl.—Colley v. Sapp, 44 Okl. 16, 
142 P 989, 1193. 

W. Va.—Sebrell v. Barrows, 36 
W. Va. 212, 14 SE 996. 
Bye aE v. Hardy, 22 Wis. 

[a] The question must assume 


that the witness heard all of the 
testimony or at least indicate the 
part of the testimony heard. La 
Londe vy. Trans St. Mary’s Tract. Co., 
145 Mich. 77, 108 NW 365; Prewitt 


v. State, 106 Miss. 82, 63 S 330. 
28. Baltimore City Pass. R. Co. 
v. Tanner, 90 Md. 315, 45 A’ 188; 


Prewitt v. State, 106 Miss. 82, 63 S 
330; State v. Privitt, 175 Mo. 207, 75 
SW 547. : 

{a] Reading (1) the testimony 
may supply the necessary familiar- 
ity. State v. Privitt, 175 Mo. 207, 75 
Sw 457. (2) It has been held un- 
necessary that the fact that familiar- 
ity was thus acquired should affirma- 


tively appear. McGrath v. Great 
Northern R. Co., 80 Minn. 450, 83 
NW 413. 

[b] The cross-examination of an 


expert witness need not have been 
read by the second expert. Good y. 
Good, 1 Mon. (Pa.) 718. 

29. Jones vy. Chicago, etc., R: Co., 
43 Minn, 279, 281, 45 NW 444. 

“The question must require the 
witness to assume the testimony to 
be true, and not leave it for him to 
determine whether any of it be true 
or not; for that would commit to him 


the function of the jury.” Jones v. 
Chicago, etce., R. Co., supra. 
30. Davis v. State, 38 Md. 15; 


Nolan v. Newton St. R. Co., 206 Mass. 
384, 92 NE 505; Hand y. Brookline, 
126 Mass. 324. 
31. Colo.—Expansion Gold Min., 
etc., Co. vy. Campbell, 62 Colo. 410, 163 
etc., 


P 968, 
Ga.—Southern Bell Tel., Co. 
vy. Jordan, 87 Ga. 69, 13 SE 202. 
Mass.—Hunt y. Lowell Gas Light 
Co., 8 Allen 169, 85 AmD 697. 
Mo.—Longan y. Weltmer, 180 Mo. 


322, 79 SW 655, 103 AmSR 573, 64 
LRA 969. 

N. Y.—Peo. vy. Theobald, 92 Hun 
182, 36 NYS 498. 

32. Cal.—Howland Vv Oakland 


Cons. St. R. Co., 110 Cal. 513, 42 P 983. 


To make the evidence more specific some 
courts have permitted the expert to assume the facts 
or such of the facts as are material*° to be as 
testified to by a party?! or some other witness ** or 
set of witnesses,** provided it is made to appear 
that the witness has heard the former testimony; 
or at all events such portion of it as is material,*° 
or sufficient to put him into possession of the essen- 
tial facts,?* or that the testimony has been read to,°7 
or by,®® the witness. 
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When Rejected. In some jurisdic- 


Til Hanchett vy. Haas, 125 Te AL 
111 [aff 219 Ill, 546, 76 NE 845]. 


Ind.—Moelering y. Smith, 7 Ind. 
A. 451, 34 NE 675. 

Iowa.—Ingwersen v. Carr, 180 
Iowa 988, 164 NW 217. 

Ky.—Baxter v. Knox, 44 SW 972, 
190K y Tn, 1973. 

Md.—Dayis v. State, 38 Md. 15. 

Mass.—Hand vy. Brookline, 126 
Mass. 324. 

Mich—-Johnson v. Spear, 82 Mich. 
453, 46 NW 738. 

N. Y—McCollum y. Seward, 62 


N. Y. 316; Miller vy. Richardson, 88 
Hun 49, 34 NYS 506; Sands v. Spar- 
ling, 82 Hun 401, 31 NYS 251; Sey- 
mour v. Fellows, 44°N. ¥. Super. 124 


(att TINS sy .n ATS4. 

N. C.—Sikes vy. Paine, 32 N. C, 
280, 51 AmD 389. - 

Vt.—Foster v. Dickerson, 64 Vt. 
233,24 A 258. 

Wis.—Kiiegel vy. Aitken, 94 Wis. 
433, 69 NW _ 67, 59 AmSR 901, 35 
LRA 249; Allen v. Murray, 87 Wis. 


41, 57 NW 979; Wright vy. Hardy, 22 
Wis. 348. 

Eng.—Fenwick v. Bell, i C. & K. 
312, 47 ECL 312. 

33. l1l—Schneider v. Manning, 121 
Ill. 376, 12 NE 267. 

Mass.—Hunt y. Lowell Gas Light 
Co., 8 Allen 169, 85 AmD 697. 

Minn.—Storer’s Will, 28 Minn. 9, 8 
NW 827. 

Mo.—State v. Moxley, 102 Mo. 374, 
14 SW 9389. 15 SW 556. 

N. Y.—Carpenter v. Central Park, 
ete., R. Co., 4 Daly 550, 11 AbbPrNS 


416; Uransky v. Dry Dock, etc., R. 
Co. 7 NYSt 395 [rev on other 
grounds 118 N. Y. 304, 23 NE 451, 
16 AmSR 759]. 

Vt—Foster vy. Dickerson, 64 Vt. 
233, 24 A 253. 


Wis.—McKeon v. Chicago, ete. R. 
Co., 94 Wis. 477, 69 NW 175, 59 AmSR- 
910, 85 LRA 252; Kliegel v. Aitken, 
94 Wis. 432,.69 NW 67, 59 AmSR 901, 
35 LRA 248, Gates y. Fleisher, 67 
Wis. 504, 30 NW 674. 

{a] Discretion of court.—Such a 
question may be admitted in the dis- 
cretion of the court. Storer’s Will, 
28 Minn. 9, 8 NW 827. 

34. Howland v. Oakland Cons, St. 
R. Co., 115 Cal. 487, 47 P 255; Reed v. 
Peosy, 1! Parker Cri c€Na 3)? 48350 State 
v. Hayden, 51 Vt. 296. 

35. Good y. Good, 1 Mon. (Pa.) 
718; Kliegel v. Aitken, 94 Wis. 432, 
69 NW 67,59 AmSR 901, 35 LRA 249. 

36. Davis v. State, 38 Md. 15; 
Swanson vy. Mellen, 66 Minn, 486, 69 
NW 620. 

87. State v. Meyers, 99 Mo. 107, 
12 SW 516; McCann y. Peo., 3 Park. 
Cr. 272 [revon other grounds16N. Y. 
58]; Gilman v. Strafford, 50 Vt. 723; 
McKeon v. Chicago, etc., R. Co., 94 
Wis. 477, 69 NW 175, 59 AmSR 910, 
35) GaRvAD 252. 

[a] The court is under no obliga- 
tion to have the testimony of a wit- 
ness which the expert has not heard 
read over to him that he may give 
his opinion on it. Choice y. State, 


31 Ga. 424. . 

{b] The minutes of evidence 
taken by counsel has been held to 
be an insufficient basis for the evi- 
dence of an expert witness. Thayer 


v. Davis, 38 Vt. 163. 


38.. Gilman v. Strafford; 50 Vt. 728.. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and.note number, 


| aascioenl 


§ 807] 


tions the practice of allowing an expert witness 
to ascertain the facts directly from the evidence, 
instead of their being embodied in a hypothetical 
question, has been condemned and generally dis- 
allowed,°® and even where the practice is allowed, 


39. U. S.—lLee v. Kansas City 
Southern R. Co., 206 Fed. 765; Manu- 
facturers Acc. Indemn. Co. v. Dorgan, 
58 Fed. 945, 7 CCA 581, 22 LRA 620. 

Conn.—Barber’s App., 63 Conn. 393, 
27. A 9%73,.22 LRA. 90. 

Ga.—Southern Bell Tel., etc., Co. v. 
Covington, 139 Ga. 566, 77 SE 382; 
Central of Georgia R. Co. vy. McClif- 
ford, 120 Ga. 90, 47 SE 590. 

iil.—Smith v. Chicago Sanitary 
Dist., 260 Ill. 453, 103 NE 254; Cun- 
niff v. Cunniff, 255 Ill. 407, 99 NE 
654; Elgin, etc., Tract. Co. v. Wilson, 
217 Dh. 47, 15-NE 436° faff 1200111. 
A. 371]; Johnson v. Danville, etc., 
R. Co., 185 Ill. A. 83; Illinois Cent. 
R. Co. v. McCollum, 130 Ill. A. 267. 
Contra Schneider v. Manning, 121 
Movie oN i 26. 

Ind.—Ditton v. Hart, 175 Ind. 181, 
93 NE 961; Deig v. Morehead, 110 
Ind. 451, 11 NE 458; Louisville, etc., 
R. Co. v. Falvey, 104 Ind. 409, 3 NE 
389, 4 NE 908; Bedford Belt R. Co. 
v. Palmer, 16 Ind. A. 17, 44 NE 686. 

N. J.—Shoemaker v. Elmer, 70 N. J. 
L. 710, 58 A 940. 

N. Y.—Marx v. Ontario Beach Ho- 
tel, etc., Co., 211 N. Y. 33, 105 NE 
97 [rev 153 App. Div. 935, 138 NYS 
1129]; In re Snelling, 136 N. Y. 515, 
32 NE 1006; Link v. Sheldon, 136 
N. Y. 1, 32 NE 696; Peo. v. McHI- 
vaine, 121 N. Y. 250, 24 NE 465, 18 
AmSR 820; Reynolds v. Robinson, 
64 N. Y. 589; Brace y. Bath, etc., R. 
Co., 166 App. Div. 961, 154 NYS 931; 
Tibbits v. Phipps, 30 App. Div. 274, 
51 NYS 954 [aff 163 N. Y. 580 mem, 
57 NE 1126 mem]; Davidson v. Ream, 
97 Misc. 89, 161 NYS 73 [aff 178 App. 
Div. 362, 164 NYS 10387]; Walsh v. 
Frankenthaler, 186 App. Div. 62, 173 
NYS 764; In re Gates, 154 NYS 782. 

N. C.—Smith v. Lexington Comrs., 
176 N. C. 466, 97 SH 378. 

R. I.—Oliver Vv. Pettaconsett 
Constr. Co., 36 R. I. 477, 481, 90 A 
764 [cit Cyc]. : 

Ss. C.—Easler v. Southern R. Co., 
59 S. C. 311, 318, 37 SE 938. 

“Tf the opinion of a physician is 
desired on the case made or claimed 
to be made by the testimony pro- 
duced on the hearing, he should not 
be permitted to state his opinion 
based on the conclusion arrived at 
by himself as to the case made by 
the evidence as he heard it and gave 
it weight. The proper course is to 
state hypothetically the case which 
the party producing the _ witness 
thinks has been proved and to ask 
an opinion based on such hypotheti- 
cal case.” Elgin, etc., Tract. Co. v. 
Wilson, 217 Ill. 47, 54, 75 NE 436 
{aff 120 Ill. A. 371]. 

“An expert witness should be con- 
fined to questions which contain in 
themselves the facts assumed to be 
proven, and upon which his opinion 
is desired.” Link v. Sheldon, 136 
N.Y. 1,°9,°32 ‘(NE 696. 

“We will state the rules that have 
been followed: First. A witness is 
competent to give his opinion as an 
expert when the facts upon which it 
is based are within his own knowl- 
edge. Second. If the facts upon 
which his opinion is formed are in 
issue, his testimony is not. admissi- 
ble except upon a hypothetical state 
of facts. Third. If the mode in 
which an injury was inflicted, or the 
extent thereof, is itself one of the 
disputed facts in the case, the wit- 
ness will not be allowed to testify 
that in his opinion the injury was 
inflicted in a certain manner or to a 
certain extent. In such a case he 
must testify as to a hypothetical 
state of facts. The province of the 
expert “is to draw inferences from, 
but not to decide the facts of, the 
case, and in order to draw proper in- 
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ferences from the facts in the case, 
they must either be within his own 
knowledge or undisputed, otherwise 
he would usurp the powers of the 


jury.” Easler v. Southern R. Co., 
supra. 
[a] Reason for rule.— ‘To permit 


the expert to base an opinion on the 
testimony as he construes and has 
weighed it would be to permit him to 
exercise the functions of the jury, 
and, in a sense, decide the whole 
issues for them.” Elgin, etc., Tract. 


Comp Ven MWal son, M217 gall 49,645 ATS 
NE 436. 
{b] Iustration—It was error to 


permit an expert witness to testify 
upon testator’s insanity, by basing 
his conclusion upon the provisions 
of the will and a letter, which were 
read to him, where the meaning of 
such provisions was disputed, thereby 
permitting him to base his opinion 
upon his own construction of the will 
and letter. Ditton vy. Hart, 175 Ind. 
181, 93 NE 961. 

{c] Value of autopsy.—A physi- 
cian; merely from hearing testimony 
as to an autopsy by those who per- 
formed it, cannot be asked whether 
the autopsy was such as to enable a 
physician to state the cause of death 
with any degree of certainty. Manu- 
facturers’ Acc. Indemn. Co. v. Dor- 
gan, 58 Fed. 945, 7 CCA 581, 22 LRA 


40. U. S—U. S. v. McGlue, 26. F. 
Cas. No. 155679, 1 Curtil: 

Ala.—Gunter vy. State, 83 Ala. 96, 
38 S 600; Page v. State, 61 Ala. 16. 

Ga.—Choice vy. State, 31 Ga. 424. 

Ill.—Chicago v. Didier, 131 Ill. A. 
406 [aff 227 Ill. 571, 81 NE 698]. 

Ind.—Goodwin v. State, 96 Ind. 550. 

Iowa.—Smith v. Hickenbottom, 57 
Iowa 733, 11 NW 664; Phillips v. 
Starr, 26 Iowa 349. 

Kan.—Tefft v. Wilcox, 6 Kan. 46. 

Ky.—Home Constr. Co. y. Church, 
14 KyL 807. 

Md.—Baltimore, etc., Turnp. Co. v. 
Cassell, 66 Md. 419, 7 A 805, 59 AmR 
175; Walker v. Rogers, 24 Md. 237. 

Mass.—Connor v. O’Donnell, 230 
Mass. 39, 119 NE 446; McCarthy v. 
Boston Duck Co., 165 Mass. 165, 42 
NE 568; Stoddard v. Winchester, 157 
Mass. 567, 32 NE 948; Eastham v. 
Riedell, 125 Mass. 585; Hunt v. 
Lowell Gas Light Co., 8 Allen 169, 
85 AmD 697. 

Mo.—Porter v. Hetherington, 172 
Mo, A. 502, 158 SW 469; Kaw Feed, 


6tciaiCojev, Atchisons iete!, oR.vICo; 
129 Mo. A. 498, 107 SW 1034. 

N. H.—Spear v. Richardson, 87 
N. H. 23. 

N. Y.—Peo. v. McElvaine, 121 


N. Y. 250, 24 NE 793, 8 LRA 458; 
Guiterman vy. Liverpool, etc., SS. Co., 
83 N. Y. 358; Burns v. Crow, 123 App. 
Div. 251, 107 NYS 944. 
Pa.—Becker v. Philadelphia Rapid 
Transit Co., 245 Pa. 462, 91 A 861; 
McDyer v. Eastern Pennsylvania R. 
Co. 22 Pa 641 eT 6h ASS 41, 
Tex.—Armendaiz v. Stillman, 67 
Tex. 458, 3 SW 678; Flanagan v. Wo- 
mack, 54 Tex. 45. 
Vt.—In re Martin, 104 A 100. 
W. Va.—Bowen v. Huntington, 
W. Va. 682, 14 SE 217. 
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Wis.—Green v. Ashland Water Co., 


101 Wis. 258, 77 NW 722, 70 AmSR 
911, 43 LRA 117. 

Eng.— Sills v. Brown, 9 C. & P. 
601, 38 ECL 351. i 

“Whatever may be_ the rule in 
cases where there is no dispute as 
to the facts in relation to which an 
opinion is sought, in cases like the 
present, the facts being disputed and 
in controversy, it is clearly incom- 
petent to ask an opinion based upon 
the conclusion of the witness as to 
the facts.” Bishop v. Spining, 38 


‘it is subject to limitations. 
evidence’’ should never be permitted where the 
faets are in dispute,t° for the reason that such 
a practice necessarily involves an invasion of the 
province of the jury,*! whereas the function of the 
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A question ‘‘upon the 


Ind. 1438, 145. 

“The object of all questions to ex- 
perts should be to obtain their opin- 
ion as to the matter of skill or 
science which is in controversy, and 
at the same time to exclude their 
opinions as to the effect of the evi- 


dence in establishing controvertea 
facts.” Hunt vy. Lowell Gas Light 
Co., 8 Allen (Mass.) 169, 172, 85 
AmD 697. 


“An expert witness cannot be asked 
to give an opinion founded on his 
understanding of the evidence, 
against the objection of the other 
party, except in cases where the, evi- 
dence is capable of but one interpre- 
tation.” Stoddard v. Winchster, 157 
Mass. 567, 575, 32 NE 948. 

[a] Insanity.—A doctor cannot be 
asked what is his opinion as to in- 
Sanity ‘upon the case on trial’ where 
the evidence is in conflict. Choice v. 
State, 31 Ga. 424. 

[b] Error in admitting such evi- 
dence is not cured by permitting the 
witness to show that he relied on the 
evidence of particular witnesses. 
Peo. v. McElvaine, 121 N. Y. 250, 
24 NE 465, 18 AmSR 820. 

41. Ala.—Porter y. State, 135 Ala. 
51, 33 S 694. 

Ii}.——-Byle yo Pyle, 158 Til 289, 941, 
NE 999; Chicago, etc., R. Co. v. Mof- 
fitt, 75 Ill. 524; Myers v. Lockwood, 
85 Ill. A, 251. 

Iowa.—Smith vy. Hickenbottom, 57 
Iowa 733, 11 NW 664; Phillips v 
Starr, 26 Iowa 349. 

Md.—Walker v. Rogers, 24 Md. 237. 

Mass.—Stoddard vy. Winchester, 157 
Mass. 567, 32 NE 948; Poole vy. Dean, 
152 Mass. 589, 26 NE 406. 


Minn.—State v. Scott, 41 Minn. 
365, 43 NW 62. 
Mo.—Taylor v. Grand Ave. R. Co., 


185 Mo. 239, 84 SW 873; Tingley v. 
Cowgill, 48 Mo. 291; D’Arcy v. Cath- 
erine Lead Co.,.155 Mo. A. 266, 133 
SW 1191; Keyes-Marshall Bros. Liv 
ery Co. v. St. Louis, etc., R. Co., 105 
Mo. A. 556, 80 SW 58. 

N. J— Shoemaker v. Elmer, 70 N. J. 
L. 710, 58 A 940. 

N. Y.—Peo. v. McElvaine, 121 N. Y. 
250, £4 NE 465, 18 AmSR 820: Dolz 
v. Morris, 10 Hun 201; Carpenter v. 
Blake, 2 Lans. 206. : 

N. C.—Summerlin vy. Carolina, ete., 
R. Co., 133 N. C. 550, 45 SE 898. 

N. D.—State v. Reilly, 25 N. D. 
339, 379, 141 NW 720 [quot Cyc]. 

Tex.—Armendaiz vy. Stillman, 67 
Tex. 458, 3 SW 678. 
ae ak oc ae v. Bascomb, 35. Vt. 

W. Va.—McMechen vy. McMechen, 
17 W. Va. 683, 41 AmR 682. 

Wis.—Luning v. State, 2 Pinn. 215, 
1 Chandl. 178, £2 AmD 158. 

Eng.—Jameson y. Drinkald, 12 
Moore C. P. 148, 22 ECL 636. 

N. B.—Diffin v. Dow, 22 N. B. 107 
Key v. Thomson, 13 N. B. 224. 

‘Tt is obvious that this is all that 
a jury could do, upon that basis. It 
is saying not only that the facts 
tending to show her sane may be ac- 
counted for and reconciled with the 
idea of her being insane, but that 
they are reasonably to be so ac- 
counted for. The answer of the wit- 
ness shows this: ‘I think her insane, 
for it is impossible to reconcile her 
conduct as testified to by defendants’ 
witnesses with the idea of her not 
being insane at the time of the will;’ 
that is, that the evidence to show 
her insane is so strong that he con- 
siders it conclusive on the point— 
preponderates decidedly over the evi- 
dence to show her sane; and that the 
proofs for the plaintiffs must be ac- 
counted for as consistent with her 
insanity, as the other evidence cannot 
be reconciled with her sanity. it 
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witness is not to decide upon the facts but to as- 
sume their truth,*? and for the further reason that, 
as the answer of the witness would disclose nothing 
as to his view of the facts, it would be impossible 
to tell what facts were used by him in forming 
his judgment,** or in what sense he understood the 
A fortiori, the witness cannot 
properly be asked for his judgment as to disputed 
matters of fact,4° or as to the credibility of a wit- 
Neither can the witness be asked to com- 
ment on the evidence,*’ to testify as to the merits of 
‘“understanding’’ 4° 
of the evidence of another 
A witness who has not heard all the ma- 


language used.*4 


ness.*® 


the case,#® or to include his 


or ‘‘recollection’’ >° 
witness. 


seems to us to be really asking the 
witness for his opinion as to the 
preponderance of the evidence.” 
Fairchild v. Bascomb, 35 Vt. 398, 411. 

42. U.S.—Dexter v. Hall, 15 Wall. 
9) 21 2b. eds 373: 


Ark.—Ringlehaupt v. Young, 656 
Ark. 128, 17 SW 710. 
Be iy e Very te, sL58 sil: 289, 41 


NE 9 
Mase 2 McCarthy v. Boston Duck 
Co., 165 Mass. 165, 42 NE 568; Wood- 
; bury v. Obear, 7 Gray 467. 
Miss.—Reed v. State, 62 Miss. 405. 
Mo.—Russ v. Wabash Western R. 
Co., 112 Mo. 45, 20 SW 472, 18 LRA 
823 


Ne “¥._Ine re Snelling, 136 NoPY. 
515, 32 NE 1006; Link v. Sheldon, 
136 N. Y. 1, 32 NE 696; Peo. v. Mc- 
Elvaine, 121 N. Y. 250, 24 NE 465, 
18 AmSR 820; Reynolds v. Robinson, 
64 N. Y. 589; Connelly v. Manhat- 
tan R. Co., 60 Hun 495, 15 NYS 176; 
Page v. New York, 57 Hun 123, 586, 
10 NYS 826; Gregory v. New York, 
CtCn enCo:, 55 Hun 803, 8 NYS 525; 
Loveless v. Manhattan R. Co., 57 
N. Y. Super. 3, 5 NYS 185; Carpenter 
v. Leavitt, 10 Misc. 49, 30 NYS 808; 
Link v. Sheldon, 18 NYS 815 [aff 136 
N.Y. 1, 32 NE 696]. 

Oh.—Cincinnati Mut. Ins. Co. v. 
May, 20 Oh. 211. 

Eng.—In re McNaughten, 1.C. & K. 
130 note, 47 ECL 130, 10 Cl. & F. 200, 
8 Reprint 718; Sills v. Brown, 9 C. 
& P. 601, 38 ‘ECL 351; Jameson vy. 


Drinkald, 12 Moore C, P. 148, 22 ECL 
636. 

43. Ga.—Choice v. State, 31 Ga. 
424, 


Iowa.—Smith v. Hickenbottom, 57 
Iowa 733, 11 NW 664; Butler v. St. 
Louis L. Ins. Co., 45 Iowa 93. 

Mass.—Stoddard v. Winchester, 157 
Mass. 567, 32 NE 948. 

Mo, —State v. Klinger, 46 Mo. 224. 

N. Y.—Peo. v. McElvaine, 121 N. Y. 
250, 24 NE 465, 18 AmSR 820. 

Tex.—Armendaiz vy. Stillman, 67 
Tex. 458, 3 SW 678. 

Vt.—Fairchild v. Bascomb, 35 Vt. 
398. 

Wis.—Bennett v. State, 57 Wis. 69, 
14 NW 912, 46 AmR 26. 

N. B.—Key v. Thomson, 13 N. B. 
224. 

44. Diffin v. Dow, 22 N. B. 107. 


45. 
OF 21 ier “ed. 73. 

Ala.—Wilkinson v. Moseley, 30 Ala. 
562. 


Tll.— Peirce v. Sholtey, 180 Ill. A. 
581; Chicago v. Lamb, 105 Ill. A. 204; 


Henry Vo eelall es CLANS 43: 
Ind.—Bishop vy. Spining, 38 Ind. 
143. 


Md.—wWalker v. Rogers, 24 Md. 237. 

Mass.—Stoddard v. Winchester, 157 
Mass. 567, 32 NE 948. 

Minn.—Bunnell v. St. Paul, etce., 
R.’ Co., 29° Minn, 305, '°13 NW 129; 
Winona y. Minnesota R. Constr. Co., 
27 Minn. 415, 6 NW 795, 8 NW 148. 

Mo.—Keyes-Marshall Bros. Livery 
Co. v. St. Louis, etc., R. Co., 105 Mo. 
A. sgt 80 SW 53 

‘Y.—Carron v. Standard Re- 

feinsin ie Co., 122 App. Div. 296, 106 
NYS 723 
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S. C—McCown v. Muldrow, 91 S. C. 
523, 74 SE 386, AnnCas1914A 139. 
sont Fairchild v. Bascomb, 35 Vt. 

W. Va.—McMechen vy. McMechen, 
17 W. Va. 683, 41 AmR 682. 

46. Ala. — Sloss-Sheffield Steel, 
etc., Co. v. Sharp, 156 Ala. 284, 47 
S 279. 

Ind.—Guetig v. State, 66 Ind. 94, 
ae AmR 99; Rush vy. Megee, 36 Ind. 

Mass.—McCarthy v. Boston Duck 
Co., 165 Mass. 165, 42 NE 568; Stod- 
dard v. Winchester, 157 Mass. 567, 32 
NE 948; Hunt vy. Lowell Gas Light 
Co., 8 Allen 169. 

N. Y.—Barton v. Govan, 116 N. Y. 
658, 22 NE 556; Guiterman v. Liver- 
pool, etc., SS. Co., GE) AN VEE Gee 

S. C—Davis v. Collins, 69 S. C. 
460, 48 SE 469. 

WwW. Va.—Kerr v. Lunsford, 31 W. 
Va. 659, 8 SE 493, 2 LRA 668; Mc- 
Mechen y. McMechen, 17 W. Va. 683, 
41 AmR 682, : 

Wis.—Luning v. State, 2 Pinn. 215, 
1 Chandl. 178,52 AmD 163. 

47, Gulf, ete.) R. Cov v. Belly 24 
Tex. Civ. A. 579, 58 SW 614; Diffin 
v. Dow, 22 N. B. 107. : 

{a] Whether certain statements 
are “recoucilable’ cannot be asked. 
Diffin v. Dow, 22 N. B. 107, 109 (‘1 
think this question and answer were 
improperly admitted. This is ap- 
parent from the consideration of the 
subjects on which an expert can give 
an opinion and those he cannot. He 
cannot, I think, give an opinion 
whether any fact exists or not. He 
cannot give an opinion as to what 
another witness intended by what 
he may have said: in other words, he 
cannot construe the language used by 
another witness. He cannot give an 
opinion as to the truth or falsity 
of what another witness has sworn. 
He cannot give an opinion as to the 
truth or falsity of the statements 
made to him on which to found an 
opinion. He cannot give an opinion 
as to whether any one witness is 
more reliable than another. He can- 
not testify as to a conflict of opinion 
between himself and another expert. 
He may give an opinion on an as- 
sumed state of facts on a _ profes- 
sional or scientific subject as to what 
would result from those facts, and 
he can give no other opinion’’). 
ag Tingley v. Cowgill, 48 Mo. 

49. Peo. v. Bowen, 165 Mich. 231, 
130 NW 706; Detzur v. B. Stroh 
Brewing Co., 119 Mich. 282, 77 NW 
948, 44 LRA 500. 

50. Bedford Belt R. Co. v. Palmer, 
16 Ind. A. 17, 44 NE 686. 

51. Ill.—Cunniff v. Cunniff, 255 I. 
407, 99 NE 654. 
rein eee v. Medlicott, 9 Kan. 

Mich.—Kempsey v. McGinniss, 21 
Mich, 123. 

N. Y.—Sanchez v. Peo., 22 N. Y. 
147; Carpenter vy. Blake, 2 Lans. 206; 
Lant v. Rasines, 17 Misc. 332, 40 
aoe 64 [rev 16 Misc. 504, 38 NYS 
O75). 

Okl.—Colley v. Sapp, 44 Okl. 16, 142 
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terial testimony cannot testify from what he has 
heard,®! from what he has seen and heard,°* or 
from what he has heard and a newspaper account of 
the evidence at a former trial of the same case 
which he has read,5* and evidence elicited by these 
forms of question has accordingly been rejected,** 
even where the evidence of a witness is incorporated 
with facts hypothetically stated.5® 
d. Answers—(1) In 
general rules with respect to the propriety of an- 
swers by a witness 5® apply, with such modifications 
as the nature of the testimony requires, to the an- 
swer of one who is examined as a skilled observer.** 
Where the answer has a bearing on the case the 


General. The 


| Fe9i895711:93: 

52. Flanagan vy. State, 106 Ga. 103, 
32 SE 80. 

53. Williams v. State, 37 Tex. Cr. 
348, 39 SW 687. To similar effect 
Harris v. Hipsley, 122 Md. 418, 89 
A 852. 

54. U. S.—-The Clement, 5 F. Cas. 
INO.” 2879 e2aCurt. Sos sfatkeb Beeeas: 
No. 2,880, 1 Sprague 257]. 

Ala.—Gould v. Hays, 25 Ala. 426. 

Ga.—Southern Mut. Ins. Co. v. 
Hudson, 113 Ga. 434, 38 SH 964; 
Choice v. State, 31,.Ga. 424. 

Ind.—Craig v. Noblesville, ete., 
Gravel Road Co., 98 Ind. 109; Elliott 
Vin Russell, 92. Inde$ S265 Burns we 
Barenfield, 84 Ind. 43. 

Ilowa.—Butler v. St. Louis L. Ins. 
Co., 45 Iowa 938; Phillips v. Starr, 26 
Iowa 349. 


See ie v. Medlicott, 9 Kan. 
Ky.—McCarty v. Com., 20 SW 229, 
14 KyL 285. 


Mass.—McCarthy v. Boston Duck 
Co., 165 Mass. 165, 42 NE 568; Stod- 
dard v. Winchester, 157 Mass. 567, 32 
NE 948; Poole v. Dean, 152 Mass. 589, 
26 NE 406. 

Mich.—Peo. v. Aiken, 66 Mich. 460, 
33 NW 821, 11 AmSR 512. 

N. J.—Shoemaker v. Elmer, 70 N. J. 
L. 710, 58 A 940. 

N. Y.—-Link v. Sheldon, 136 N. Y. 
1, 32 NE 696 [aff 18 NYS 815]; Peo. 
v. McElvaine, 121 N. Y. 250, 24 NE 
465, 18 AmSR 820; Guiterman vy. Liv- 
erpool, ‘StCs, GAS Co., 83 ING ay ross 
Yates v. Root, 4 App. Div. 439, 38 
NYS 663; Carpenter v. Blake, 2 Lans. 
206; Freeman v. Lawrence, 43 N. Y. 
Super. 288; Scott v. Lilienthal, 22 
NJ TYG Super. 224; Gill v. Erie R. Co., 
151 App Div. 131, 135 NYS 355; Uran- 
aay v. Dry-Dock, etc., R. Co., 12 NYS 
Baar C.—State v. Bowman, 78 N, C. 
ee C.—State v. Coleman, 20 S. C. 

S. D.—Aultman Co. vy. Ferguson, 8 
S. D. 458, 66 NW 1081. 

Tex.—Armendaiz v. Stillman, 67 
Tex. 458, 3 SW 678 

Wis.—Luning v. State, 2 Pinn. 215, 
1 Chandl. 178, 52 AmD 153. 

Eng.—In re Ferrers, 19 How. St. 
Tr. 885, 943. 

N. B.—Diffin v. Dow, 22 N. B. 107. 

55. Barber’s App., 63 Conn. 393, 27 
A 973, 22 LRA 90. 

56. See Witnesses [40 Cyc 2442]. 

57. MacCoy v. Gage, (Cal. A.) 177 
P9296" Baltimore City v. State, 132 
Md. 113, 103: A 426; Western Union 
Tel. Co. v. Rasche, 130 Ma. 126, 99 A 
991. See also cases infra this note. 

[a] There is no formula accord- 
ing to which opinion evidence as to 
mental capacity should be stated. 
Bachman v. Travelers’ Ins. Co., 78 
N. H. 100, 97 A 223. 

[b] Answers held proper.—South- 
ern Coal, etc., Co. v. Swinney, 149 
Ala. 405, 42 S 808 (from witness 
skilled as to latches in coal ane 
switches); Chicago City R. Co. 
Lowitz, 218 Ill, 24, 75 NE 755 [aft 119 
mE AS 360] (from physician); Detroit 
Standard Acc., etc., Ins. Co. v. Wood, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


_ Co., 46 Misc. 473, 92 NYS 246 (from 
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court may let it stand, although not responsive to 
the question.°* A witness who has expressed his 
opinion as to the value of premises, and has stated 
that he arrived at that value by ascertaining the 
value of the land and the building, may give his 
opinion as to the value of each, since an expert 
testifying as to the value of improved property 
may state how he makes up his valuation, and such 
testimony is important where the jury should know 
how much of the value existing in the property 
was attributable to the land, and how much to the 
building, in determining the extent of the deprecia- 
tion in the value of the whole property caused by 
the presence of the sewer.®® 

[§ 809] (2) Statement as to Cause and Effect. 
A skilled or expert witness may state that a certain 
cause could or might have produced a stated effect,® 
or conversely, that a stated cause could not or 
might not have produced a certain effect;*! and it 
has been considered that this is as far as the wit- 
ness may go.®2 On the other hand it has been held 
permissible for a witness to state that a certain 
cause did produce a stated effect,®? at least where 
there is no conflict in the evidence as to the matter 


116 Md. 575, 82 A 702 (“I am satis- | Roberts, 
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Zeon ull, 
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on which his opinion is based.* 

[§ 810) (3) Answers to Hypothetical Questions. 
The answer to a hypothetical question must be 
based on the hypothesis stated,® and should not 
be argumentative,°* conjectural,®? or indefinite,® 
although a tendency to prove certain matters may 
be stated as the judgment of the witness upon a 
hypothetical case.*® The answer should not assume 
the point in dispute’? or facts not in evidence; 
but an answer is not objectionable merely because 
it includes facts in evidence which might have been 
made part of the question.7? An answer which in- 
volves a conclusion rather than an opinion is im- 
proper,’* but if the answer really expresses an 
opinion, it is not necessarily objectionable because 
stated in the form of a conclusion;’* but an an- 
swer based partly on facts gleaned apart from the 
trial and not included in the question should be 
stricken out."* An answer by an expert to a hypo- 
thetical question may be admitted, although based 
in part on his own knowledge.*® Where the answer 
is responsive to the question asked, the court may 
stop the witness from continuing and stating reasons 
not asked for to reinforce the answer,’ but it is 


481, 82 NE 401;]|Co., 54 Mich. 457, 20 NW 528. 


fied that,” etc., not objectionable as | Fuhry v. Chicago City R. Co., 144 Ill. 70. Ames v. Ames, 75 Nebr. 473, 
an inference); Soisson v. Connells-| A. 521 [aff 239 Ill. 548, 88 NE 221];|106 NW 584. 

ville School Dist., 262 Pa. 80, 104] Chicago Union Tract. Co. vy. Roberts, 71. [a] Answers not open to this 
A 892; Douglass y. Morrisville, 89]131 Ill. A. 476 [aff 229 Ill. 481, 82 | objection.—Chicago," ete, R. Of EVs 
Vt. 393, 95 A 810; Lee v. Follensby, | NE 401]; Chicago y. Didier, 131 Ill. | Schrimpf, 236 Fed. 200, 149 CCA 390; 


86 Vt. 401, 85 A 915. 

[c] Answers held improper.—Cor 
penhaver vy. Northern Pac. R. Co., 42 
Mont. 453, 113 P 467 (not respon- 
sive); Lazarus y. New York City R. 
Okl.—Shawnee 
physician); Barry v. Kurshan, 103 
NYS 120 (from physician). 


{a] 
58 Douglass v. Morrisville, 89 Vt. 


A. 406 [aff 227 Tl. 571, 81 NE 698]. 
Mich.—Marshall v, Wabash R. Co., 

184 Mich. 593, 151 NW 696. 
Mo.—McCaffery 


R. Co., 192 Mo. 144, 90 SW 816. 


Hunt, 32 Okl. 368; 122 P 673: 
A physician, 
dered unconscious by 


Carroll ave, BOSton ita) He Commerc 00 
Mass. 527, 86 NE 793; Muskogee Elec- 


trice WPractig Co. 4V.5 Bryant boOmOkI, 
Vv. St.. Louis, ete. 7b, (155. PP. S79. 

72. Anderson’s App., 79 Conn. 
Gas, ete, Co. v.|535, 66 A 7; Hathaway v. National 


LADS OO aS: Nits Oto. 
[a] Thus, where a medical expert 
testified on cross-examination that 


although ren- 
injuries sus- 


393,95. A 810. 
Morrell v. Preiskel, (N. J.) 74 
A 994, 


60. Chicago City R. Co. v. Foster, 
226 Ill. 288, 80 NE 762 [aff 128 Ill. A. 


571]; Dudleston vy. Chicago Heights, 
175 Ill. A. 551; Parkhill v. Bekin’s 
Wan) jete.) Co.) 169. Lowa. 9455,, 151 


NW 506; Edling v. Kansas City Base- 
ball, etc., Co., 181 Mo. A. 327, 168 SW 
908; Gugler v. Omaha, etc., St. R. 
Co., 86 Nebr. 586, 125 NW _ 1098. 

61. Galveston, etc., R. Co. v. Har- 
ris, (Tex. Civ. A.) 172 SW 1129. 

{a] “Could” as stating probabil- 
ity.—The answer of an expert that 
plaintiff’s injury “‘could’’ have neces- 
sitated a mastoid operation, which 
he had undergone, is not objection- 
able as stating a possibility as dis- 
tinguished from a probability. Gal- 
veston, etc., R. Co. v. Harris, (Tex. 
Civ. A.) 172 SW 1129. 

[b] Possibility and likelihood.— 
The fact that a physician was asked, 
the circumstances of the injury be- 
ing stated hynothetically, whether an 
injury such as the witness discoy- 
ered, produced in this manner, could 
cause an injury to the medulla, rather 
than whether such an injury would 
be likely to cause such results, goes 
to the weight of the testimony, and 
not to its admissibility. Hunter v. 
Ithaca, 141 Mich. 539, 105 NW 9. 

62. Edling v. Kansas City Base- 
ball, etc., Co., 181 Mo. A. 327, 168 
SW 908. See also cases Supra notes 
60, 61. 

[a] Character of violence.—Where 
a medical expert has testified as to 
knowledge of a particular injury hav- 
ing been produced by external vio- 
lence in a person other than plain- 
tiff in the action, he cannot tes- 
tify as to the character of the exter- 
nal violence which produced such _in- 
jury and the appearance thereof. Chi: 
cago v. Saldman, 129 Ill. A. 282 [aff 
225 Ill. 625, 80 NE 349]. 

63. UW. S.—Chicago R. Co. v. Kra- 
mer, 234 Fed. 245, 148 CCA 147. 

J1l._—Chicago Union Tract. Co. v. 
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tained in a railroad wreck, was prop- 
erly permitted to testify that the 
loss of the use of his limbs was due 
to a concussion of the spine. Mar- 
shall v: Wabash R. Co., 184 Mich. 
593, 151 NW 696. . 

{b] Where a physical condition is 
prima facie established, it should be 
inquired not as to what might have 
produced it, but as to what did pro- 
duce the condition disclosed. Fuhry 
v. Chicago City R. Co., 144 Ill. A. 521 
[aff 239 Ill. 548, 88 NE _ 221]. 

64. Chicago R. Co. v. Kramer, 234 
Fed. 245, 148 ee = a 1 

65. Chicago, etc., 5 oO. i 
Schrimpf, 236 Fed. 200, 149 CCA 
390; Wichita v. Coggshall, 3 Kan. A. 
540, 43 P 842; Cobb v. United Engi- 
neering, etc., Co., 191 ING Yi 475, 84 
NE 395 [rev 118 App. Div. 904, 103 
NGS BE : 

66. a tiod v. McClintock, 87 Ark. 
243, 112 SW 405; Hintz v. Wagner, 25 
N. D. 110, 140 NW _ 729. ; 

67. Swenson y. Brooklyn Heights 
R. Co, 15 Mise. 69, 36 NYS 445. 

[a] Answer not objectionable.— 
A witness’ answer to a hypothetical 
question that a particular blow 
would probably injure the sciatic 
nerve was not objectionable as be- 
ing speculative, and cured a preced- 
ing answer objectionable on_ that 
ground, nor as invading the jury’s 
province, by permitting witness to 
weigh the facts and circumstances 
upon which he based his opinion. 
Galveston, etc, R. Co. v. Henefy, 
(Tex. Civ,-A.) 115 SW 57. 

[b] “Apt,” “liable,” “likely.”—In 
an action for injuries from being 
poisoned, expert testimony in an- 
swer to a hypothetical question that 
an ulcer formed thereby was “apt,’ 
‘liable,’ and “likely’’ to reopen in- 
stead of “probable’’ was not incom- 


petent. Moran v. Dake Drug Co., 134 
NYS 995. 
68. Strother v. Dunham, (Mo. A.) 


193 SW 882 (answer held not too in- 
definite to be received). 
69. Peoples v. Detroit Post, etc., 


his judgment as to testator’s capac- 
ity was based to some extent on the 
will which the witness had read, but 
that his opinion would have been the 
same if based on the hypothetical 
question alone, the court properly 
refused to charge that the opinion of 
the witness should be disregarded, 
because not based entirely on the as- 
sumed facts. Anderson’s App., 79 
Conney35, 66) Au. 

73. Thomas v. Metropolitan St. R. 
Cor, 125 MolVAS 13st) J00"S Wied de 

74 Briggs v. Birmingham R. etc., 
Co., 194 Ala. 273, 69 S 926. 

75. Cobb v. United Engineering, 
ete; Co., 191y N.Y. 475,584. eNO > 
[reve pLis App Div. 904) 10s NES 
1119] (discretion of court does not 
extend to permitting such an an- 


swer). ‘ 
76. Augusta, etc., R. Co. v. Dor- 
sey, 68 Ga. 228; Masteller v. Great 


Northern R. Go., 103 Minn. 244, 114 
NW 757; Kidney v. Gray, 154 App. 
Div. 193, 138 NYS 834; Leache v. 
State, 22 Tex. A. 279, 3 SW 539, 58 
AmR 638. 

[a] Thus (1) a physician, called 
as an expert to answer a hypotheti- 
cal question involving matters in 
evidence, may in answering it intro- 
duce incidents from his* own knowl- 
edge and experience. Taft v. Brook- 
lyn Heights R. Co., 14 Mise. 390, 35 
NYS 1042. (2) A medical witness 
may state illustrative instances in 
his answer. Augusta, etc., 
Dorsey, 68 Ga. 228. (3) 
expert cannot be permitted to state 
in detail the facts of another case 
with which he is familiar because its 
circumstances are more or less paral- 
lel with those of the case on trial. 
St. Louis Gaslight Co. v. American 
F. Ins. Co., 38 Mo. A. 348. (4) And 
in general the use of illustrative 
instances is largely a matter of ad- 
ministrative discretion. Leache v. 
State, 22 Tex. A. 279, 3 SW 539, 58 
AmR 6388. 

77. Kunkel v. Allentown Portland 
Cement Co., 249 Pa. 104, 94 A 450. 
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not improper to allow an expert witness, in giving 
an opinion in answer to a hypothetical question, to 
make an explanation of the reasons on which he 
bases his conclusion, unless he' introduces matters 
not within the purview of the question.’® Experts 
are not confined to a statement of a general rule, 
but may state recognized exceptions thereto. <A 
physician testifying to the possible consequences of 
sexual impotence cannot state that it might go 
on for years and possibly terminate in something 
serious.°° Testimony of an expert that a person 
was not a normal individual and was incompetent, 
and that witness personally would not take his 
conclusion or judgment as being sound, sufficiently 
expressed the witness’ opinion that such person 
was of unsound mind.§! The answer of an expert 
witness as to the distance to which sparks could be 
thrown from a certain type of locomotive is not 
incompetent because it must depend to a degree 
on atmospheric conditions and the inflammability 
of the combustible matter referred to, which c¢on- 
siderations must have occurred to the jury in 
weighing the evidence.8? Where the question is 
“upon the evidence,’’ the witness may recapitulate 
the evidence in his answer.®? 

[§ 811] (4) Matters Proper for Consideration 
in Answering. An expert, in giving an opinion as 
to the proper method of setting a telephone pole, 
in an action for injury to an employee caused by 
the swinging of a pole, may take into account the 
judgment he has formed of the capabilities of the 
men engaged in the work from seeing them as wit- 
nesses.§* In an action against a carrier for injuries 

78. 2G te CtC., bt aes v. Abbott, 


(Tex. Civ. A.) 146 SW 1078. 
79. Thompson v. Peterson, 152 
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for her history, so that he might have 
it in mind in forming opinions, and 
we think he should have been al- 


to a race horse during transportation, a witness 
testifying to the value of the horse is properly 
permitted to base his estimate on the races the 
horse has won.®® A witness giving opinion evi- 
dence as to the probable loss of cattle in a certain 
shipment, if handled in the usual manner, may 
testify to the condition of other cattle shipped a 
few days later, other evidence tending to show 
that they were just such cattle as those in contro- 
versy, having been taken from the same herd and 
range at about the same time.S® in proceedings 
to condemn a right of way over oil fields, an ex- 
pert may testify as to matters which would in- 
fluence him from the standpoint of a contemplating 
buyer in determining the market value of the land 
in an oil bearing territory, the number of wells 
which could be economically placed on the amount 
of land taken, and ordinary losses therefrom, and 
the general relation of outlay to income, and such 
testimony is not objectionable as conjectural and 
speculative.®* 

[§ 812] (5) Stating Reasons for Opinion. An 
expert or skilled observer should be allowed to 
state his reasons for the opinion expressed by him 
or how his conclusion was reached,§* but cannot 
under guise of giving such reason state matters 
which are not properly admissible in evidence.®® 

{§ 813]. e. Cross-Examination. The general 
rules as.to the cross-examination of witnesses °° ap- 
ply, with such modifications as the character of 
the testimony makes necessary, to skilled witnesses 
and experts.®! Thus in courts where a cross-examin- 


ing counsel cannot elicit facts for his own ease, the - 


Ward v. Lane, 189 Ala. 340, 66 S 
499; Councill v. Mayhew, 172 Ala. 
295, 55 S 314; Kimball v. Northern 
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App. Div. 667, 1837 NYS 635. 

80. Bucher v. Wisconsin Cent. R. 
Co., ‘189 Wis. 597, 120 NW 518. 

81. Philpott v. Jones, 164 Iowa 
730, 146 NW 859. 

82. Saunders v. Atchison, etc., R. 
Co.; 86 Kan. 56, 119 P 552. 

83. State v. Baptiste, 26 La. Ann. 
154, 
84. Barrett v. New England Tel. 
etc., Co., 201 Mass. 117, 87 NE 565. 

85. Galveston, etc, R. Co. wv. 
Crippen, (Tex. Civ. A.) 147 SW 361. 

SG. ‘Drue vy. St.Louis, “etc... R. :Co:, 
(Tex. Civ. A.) 143 SW 298. 

87. Southern Pac. R. Co. v. San 
Francisco Sav. Union, 146 Cal. 290, 
79 P 961, 106 AmSR 36, 70 LRA 221, 
2 AnnCas 962. 

88. Reclamation Dist. No. 730 v. 
Inglin, 32 Cal. A. 495, 160 Py 1098; 
Quincy Gas, etc., Co. v. Schmitt, 123 
Tll. A. 647; Baltimore v. Park Land 
Corp., 126 Md. 358, 95 A 33; Balti- 
more Belt R. Co. v. Sattler, 102 Md. 
595, 62 A 1125, 64 A 507; Adams v. 
White, (R. I.) 103 A 230. 

[a] The rule applies to: (1) A 
handwriting expert. O'Neill v. Be- 
land, 133 Ill. A. 594. (2) A physician. 
McCabe v. Swift, 143 Dll. A. 404. 

[b] Inquiries by physician. — 
Where it was shown that plaintiff, 
in an action against a street rail- 
road company for personal injuries, 
had within a few years led an im- 
moral and dissipated life, the re- 
fusal to allow an expert, who ex- 
amined her in reference to her in- 
juries and their effect, especially 
upon the nervous system, to be asked 
whether upon his inquiry, she had 
informed him of her manner of liv- 
ing, was vrerror, as he should have 
been allowed to state how his opin- 
ion would be affected, if at all by 
a truthful history. Arata v. Metro- 
politan St. R. Co., 167 Mo. A. 90, 93, 
150 SW 1122 (‘The doctor, himself, 
had thought it necessary to ask her 


lowed to state how his opinion would 
be affected, if at all, by a truthful 
history. If he could not form a cor- 
rect opinion without a correct his- 
tory, it is evidence he Should have 


Reclamation Dist. No. 730 v. 
Inglin,) 31 “Cal. ¥A-%'496;, 160: P12098: 
Lockwood v. Boston El. R. Co., 200 
Mass. 587, 86 NE 934, 22 LRANS 
488; Pierson v. Boston El. R. Co., 191 
Mass. 223, 77 NE 769. 

{a] MTlustration.—Where in a per- 
sonal injury action, defendant’s medi- 
cal expert could not properly have 
been directly asked that the nervous 
prostration from which he had found 
plaintiff to be suffering was due to 
his having a suit on,hand to recover 
for his injuries, he could not, under 
the guise of reasons for the opinion, 
which he gave in reply to a proper 


question, indirectly introduce such 
evidence. Lockwood v. Boston El. R. 
Co., 200 Mass. 537, 86 NE 934, 22 


LRANS 488. 

[b] The details of particular sales 
or transactions cannot be stated by 
a witness as to value. Reclamation 
Dist, No. yi30 ve Ingling Sis Calycas 
495, 160 P 1098. 

90. See Witnesses [40 Cyc 24738]. 

91. U. S.—Coca-Cola Co. v. Moore, 
246 Fed. 942, 159 CCA 214. 

Ala.—West v. Arrington, 76 S 352; 
Louisville, etce., R. Co. v. Rayburn, 
73<S 461. 

Cal.—Grossetti v. Sweasey, 176 
Cal.” 793, 169." P6879 MeCollum’ *v. 
Barr, (A.) 176 P 463; Oakland v. 
Adams, (A.) 174 P 947. 

Kan.—Craig v. Salina Northern R. 
Co. 102" Kan 8387-172 2s 

Mo.—Moore v. St. Joseph, ete., R. 
Co., 268 Mo. 31, 186 SW 1035; Sum- 
mers v. Tarpley, (A.) 208 SW 266. 

Pa.—Llewellyn v. Sunnyside Coal 
Cor, 255, Pay 291, “99MA S69: 

See also cases infra this note. 

[a] Proper cross-examination. — 


Hlectrie Co., 159 Cal.°225, 113 P 156; 
Central Pac. R. Co. v. Feldman, 152 
Cal. 303, 92 P 849; McNutt v. Pabst, 
25° Cal As 977, “143 PPT ts Ssnith oy, 
Chicago City R. Co., 191 Ill. A. 180; 
Neiner v. Chicago City R. Co., 181 
Tll. A. 449; Hearn v. Waterloo, (lowa) 
169 NW 392; Leinen v. Joslin, 161 
Iowa 745, 142 NW 988; Cooper v. 
Harvey, 77 Kan. 854, 94 P 213; Bolar 
v. Browning, 168 Ky. 273, 181 SW 
1109; Delmar v. Venables, 125 Md. 
471, 94 A 89; McCall’s Ferry Power 
Co. v. Price, 108 Md. 96, 69 A 8382; 
Kernan v. Crook, 100 Md. 210, 59 A 
753; O’Hare v. Gloag, 221 Mass. 24, 
108 NE 566; Michigan Condensed 
Milk Co. v. Wilcox, 78 Mich. 431, 44 
NW 281; Dean v. Wabash R. Co., 229 
Mo. 425, 129 SW 953; Brown v.- St. 
Joseph, 184 Mo. A. 667, 171 SW 985; 
Fahr v. New York, etc., R. Co., (N. J. 
Sup.) 72 A 69; Di Tommaso v. Syra- 
cuse Univ., 172 App. Div. 34, 158 
NYS 175 [aff 218 N. Y. 640 mem, 112 
NE 1057 mem]; Palestine Hebrew 
Wine Co. v. Terminal Warehouse Co., 
67 Misc. 456, 123 NYS 346; Girard 
Trust Co. v_ Philadelphia, 248 Pa. 
179, 93 A 947; Byers v. Baltimore, 
etc, Ri Cos: 222" Pant 547 12 ok 245° 
Greider v. Elizabethtown, etc., R. Co., 


52 Pa. Super. 492; Wilson v. New 
York, ete, “RP? Cos 29 im. 2h 46a reo 
A 364; Settlemeyer v. Carolina: Div. 


Southern “R, iCon_9t7 Se") 85.81 SE 
465; Missouri, etc., R. Co. v. Hart, 
(Tex. Civ, A.) 196 SW 960; Galveston, 
ete, Ri Conve Pink, "4errexy Civ. VA. 
544, 99 SW 204; Collins v. Chipman, 
41 Tex. Civ. A. 563, 95 SW 666: Doug- 
lass v. Morrisville, 89 Vt. 393, 95 A 
810; Parker v. Boston, ete, R. Co., 
84 Vt. 329, 79 A 865; Morgan v. Hen- 
dricks, 80 Vt. 284, 67 A 702. 

[b] Improper cross-examination, 
—Hussong Dyeing Mach. Co. v. Phila- 
delphia Drying Mach. Co., 173 Fed. 
236; Knowlton v. Central of Georgia 
R. Co., 192 Ala. 456, 68 S 281; Mc- 


For later cases, developments and changes in the Jaw see cumulative Annotations, same title, page and note number. 
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same limitation applies to the cross-examination of 
an expert.°? Although the cross-examination should 
ordinarily be confined within the general scope of 
the direct examination,®? a broad range of inquiry 
1s permitted,** the scope of the cross-examination 


EVIDENCE 


ness,®? such as 


resting largely in the discretion of the trial court,?> 


Cann v. California Children’s Home 
Soc., 176 Cal. 353, 168 P 355; Mac- 
Coy v. Gage, (Cal. A.) 177 P 296; 
Dick v. Colonial Trust Co., 88 Conn. 
93, 89 A 907; Flemister v. Central 
Georgia Power Co., 140 Ga. 511, 79 
SE 148; Hanley v. Chicago City R. 
Co., 180 Ill. A. 397; Princeton Coal 
Min. Co. v. Howell, 46 Ind. A. 572, 
92 NE 122; Williams v. Holbrook, 
216 Mass. 239, 103 NE 633; Sykes v. 
Portland, 193 Mich. 86, 159 NW 325; 
In re Du Bois, 164 Mich. 8, 128 NW 
1092; Allen v. Bear Creek Coal Co., 
43 Mont. 269, 115 P -673;  Raapke, 
etc., Co. v. Schmoller, etc., Piano Co., 
82 Nebr. 716, 118 NW 652; State v. 
Reilly, 25... N. _D. 339, 141 NW 720; 
Lang v. Camden Iron Works, 77 Or. 
137, 146 P 964; Missouri, etc., R. Co. 
V.., Hart, Tex. Civ. A,) 196 Sw 960; 
Gulf, ete, R. Co. vy. Stéwart, (Tex 
Civ. A.) 164 SW 1059; Galveston, etc., 
mr Co: ve Young, 4 (Tex, Civ...) 2148 
SW 11138; Lynch v. Central Vermont 
Re (Co;,89--Vit. -363,,,95) A 683" -Rowe 
v. Whatcom County R., etc., Co., 44 
Wash. 658, 87 P 921. 

92. Amos v. State, 96 Ala. 120, 11 
S 424; Gridley v. Boggs, 62 Cal. 190; 
Rice v. Des Moines, 40 Iowa 638. 

93. U. S.—Ferry-Hallock Co. v. 
Orange Hat Box Co., 185 Fed. 816 
[rev on other grounds 195 Fed. 71, 
115 CCA 103]; A®olian Co. v. Simp- 
son-Crawford Co., 157 Fed. 320. 

1l].—Parker %. Crane Co., 185° Ill. 
Ages 0s 

Ind.—Crawfordsville Trust Co. v. 
Ramsey, #78 Ind. 258, 98 NE 177. 

Ilowa.—Hoffman vy. Cedar Rapids, 
etce., R. Co., 157 Iowa 655, 139 NW 
165, AnnCasi915C 905. 

Mont.—Piper v. Murray, 43 Mont. 
230) 15 2P) 669. 

Nebr.—Svetkovie v. Union Pac. R. 
Co., 95 Nebr. 369, 145 NW 990. 

N. J.—Maurer v. Gould, 72. N. J. 
i. 314, 60 A 1134 [aff 59 A 28]. 

N. Y.—Matter of Blackwell’s Island 
Bridge, 118 App. Div. 272, 103 NYS 
441 [app dism 189 N. Y. 512 mem, 81 
NE 1160 mem]. 

R. I.—Carr v. American Locomo- 
tives Conca phy. be 2hOn 0A LOG. 

Vt.—Baldwin v. Gaines, 102 A 338. 

94... U. S.—Davis v. U. S., 165 U. S. 
373. 17 SCt 360, 41 L. ed. 750; Coca- 
Cola Co. v. Moore, 246 Fed. 942, 159 
CCA 214. : 

Ala.—West Pratt Coal Co. v. An- 
drews, 150 Ala. 368, 43 S 348. 

Cal.—Matter of Higgins, 156 Cal. 
257, 104 P 6; Oakland v. Adams, (A.) 
174: P- 947. 

Ida.—Trull v. Modern -Woodmen 
America, 12 Ida. 318, 85 P 1081, 10 
AnnCas 53; McLean v. Lewiston, 8 
Ida. 472, 69 P 478. 

Iowa.—Ewing v. Hatcher, 175 
Iowa 443, 154 NW 869; Mileham v. 
Montagne, 148 Iowa 476, 125 NW 
664: Vohs v. Shorthill, 130 Iowa 538, 
107 NW 417. 

Kan.—State v. Reddick, 7 Kan. 143. 

Md.—Kernan v. Crook, 100 Md. 210, 
59 A 753. 

Mo.—Summers vy. Tarpley, (A.) 208 
SW 266; Conway v. Metropolitan St. 
R. Co.. 161. Mo. A. 81, 142 SW 1101. 

N. H.—State v. Greenleaf, 71 N. H. 
606. 54 A 38. 

N. C.—lLynch v. Rosemary Mfg. 
Co.. 167 N. C. 98, 88 SE 6. 

[a] Exceeding scope of direct 
examination.—An expert witness may 
be cross-examined about matters not 
referred to in the examination in 
chief. Conway v. Metropolitan St. 
R. Co., 161 Mo. A. 81, 142 Sw 1101. 

[b] In case of a direct conflict 
between -experts the cross-examin- 
ing counsel may inquire as to the 
eminence in the profession of his 
own expert. State v. Greenleaf, 71 


IN dls sG0Gseb AeA, 33: 

95. Ala.—Wilson v. State, 195 Ala. 
675, 71 S 115. 

Cal.—Matter of Higgins, 156 Cal. 
257, 104 P 6; Oakland v. Adams, (A.) 
ae OAT. 

Fla.—Pensacola Electric Co. v. Bis- 
sett, 59 Fla. 360, 52 S 367. 

fll.—MeMahon y. Chicago City R. 
Co., 239 Til. 334, 88 NE 223 [aff 143 
Ill. A. 608]; Shaughnessy v. Holt, 236 
Ill. 485, 86 NE 256, 21 LRANS 826 
Crev 140 Ill, A. 572]. 

lowa.—Hoffman y. Cedar Rapids, 
etc., R. Co., 157 Iowa 655, 139 NW 
165, AnnCasi1915C 905; Mileham vy. 
Montagne, 148 Iowa 476, 125 NW 
664; Bever v. Spangler, 93 Iowa 576, 
61 NW 1072. 

Md.—Thomas vy. Fidelity, etc., Co., 
106 Md. 299, 67 A 259. 

N. D.—Kersten v. Great Northern 
Rie COs) INGO petog kal NIWE ULSile 

Pa.—Machesney v. Pittsburgh, etce., 
R.-Co., 252 Pa.’ 225, 97, A’ 397. 

Wash.—Griggs v. Wayne, 100 
Wash, 459, 171 P 230; Chicago, etc., 
Baie. v. True, 62 Wash. 646, 114 P 
Oo . 

Wyo.—Hollywood v. State, 19 Wyo. 


493, 120, P 471) 122 PP 588, AnnCas 
1913E 218. 
96. Pensacola Hlectric Co. v. Bis- 


sett, 59 Fla. 360, 52 S 367; Bever v. 
Spangler, 93 Iowa 576, 61 NW 1072; 
Thomas vy. Fidelity, etc., Co., 106 Md. 
299, 67 A 259. . 

97. Ala.—Georgia Cotton Co. v. 
Lee, 196 Ala. 599, 72 S 158; Birming- 
ham jeetc.e Co, Va, Hilardiwt35 "Ala: 
433, 33 S 276. 

Cal.—Dameron y. Ansbro, (A.) 178 
P 874. 

Ill.—Pate v. Gus Blair Big Muddy 
Coal Co.,.158 11. A. 578. 

Ind.—Davis v. State, 35 Ind. 496, 
9 AmR 700. 

Iowa.—Ewing v. Hatcher, 175 Iowa 
443, 154 NW 869. 

Mo.—Lyons v. Metropolitan St. R. 
Co., 253 Mo. 143, 161 SW 726, Ann 
Cas1915B 508. 

Nebr.—Hutchinson v. State, 19 
Nebr. 262, 27 NW 118. 

N. Y.—Levant American Commer- 
cial Co. v. Wells, 186 App. Div. 497, 
174 NYS 303. 


Or.—Reimers v. Brennan, 84 Or. 
53, 164 P 552. 
Pa.—Brubaker vy. Lebanon, 14 Pa. 


Dist. 585. 

Tex.—Southwestern Portland Ce- 
ment Co. v. Kezer, (Civ. A.) 174 SW 
661. 

Wis.—Coman v. Wunderlich, 122 
Wis. 138, 99 NW 612. 

{a] An ordinary witness (1) can- 
not be thus tested upon technical 
points. Knowlton v. Central of 
Georgia R. Co., 192 Ala. 456, 68 S 
281; Russell v. Cruttenden, 53 Conn. 
564, 4 A 267. (2) This is true, al- 
though he is qualified to be called as 
an expert. Olmstead v. Gere, 100 
Pa. 127. (3) Conversely a witness 
testifying to facts obvious to any 
observer cannot on cross-examination 
testify as an expert. Enos v. St. 
Paul F. & M. Ins. Co., 4 S. D. 639, 
57 NW 919, 46 AmSR 796. 

98. Ala.—Georgia Cotton Co. v. 
Lee, 196 Ala. 599, 72 S 158. 

Ark.—Davis v. State, 96 Ark. 7, 
130 SW_ 547. 

Cal.—Reclamation Dist. No. 730 v. 
Inglin, 31 Cal. A. 495, 160 P 1098. 

Fla.—Pensacola Electric Co. v. Bis- 
sett, 59 Fla. 360, 52 S 367. 

Ida.—Idaho-Western R. Co. v. Co- 
lumbia Conference FE. L. A. S., 20 
Ida. 568, 119 P 60, 38 LRANS 497, 

Tll.—Chicago, ete., R. Co. v. Heid- 
enreich. 254 Ill. 231. 98 NE 567, Ann 
Casi913C 266; McMahon v. Chicago 
City R. Co., 239 Ill. 334, 88 NE 223; 
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the exercise of which will not be reviewed unless 
abuse thereof appears.®® 
may be directed to the qualifications of the wit- 


The cross-examination 


his skill, knowledge, and experi- 


ence,’* his interest in the litigation, if any,®® or 


Drainage Dist. No. One v. Dowd, 132 
Ill. A. 499; Chicago v. Rosenbaum, 
126 Ill. A. 93, 

Iowa.—Ewing v. Hatcher, 175 Iowa 
443, 154 NW 869. 

Nebr.—Raapke, etc., Co. v. Schmol- 
ler, etc., Piano Co., 82 Nebr. 716, 118 
NW 652. 

N. H.—Kasjeta v. Nashua Mfg. Co., 
73 N. H. 22, 58 A 874. 

N. J.—Fahr v. New York, etc., R. 
Coy Sup.) 72) As 69: 

N. Y.—Causa v. Kenny, 156 App. 
Div. 134, 141 NYS 98; In re Clinton 
St. Police Station, 123 NYS 198. 

Pa.—Beck v. Philadelphia Auto. 
Trade Assoc., 59 Pa. Super. 145; Mat- 
teson v. New York Cent., etc., R. Co., 
40 Pa. Super. 234. 

R. I.—Carr v. Locomotive Co., 26 
R. I. 180, 58 A 678. 

Tex.—FPecos, etc., R. Co. v. Holmes, 
(Civ. A.) 177 SW 505; Houston, ete., 
R. Co. Vo Fox, (Civ, A“) 156 Sw 922: 
Missouri, etc., R. Co. v. Farris, (Civ. 
A.) 126 SW 1174; Missouri, etc., R. 
Co. v. Dalton, 56 ‘Tex. Civ."A. 82, 120 


SW 240; Houston, ete, R. Co. v. 
Lindsey, 51 Tex. Civ. A. 67, 110 SW 
995. 


Wis.—Brey v. Forrestal, 151 Wis. 
245, 138 NW 645. 

[a] A. medical expert may be 
asked what are the symptoms of the 
disease as to which he testifies. West 
Pratt Coal Co. v. Andrews, 150 Ala. 
368, 43 S 348; Lake v. Peo., 1 Park. 
Cr. 495 [aff 12 N. Y. 358] (insanity). 

[b] Evidence as to whether or not 
a mine manager is licensed is proper 
on cross-examination where he has 
testified as an expert engineer. Pate 
v. Gus Blair Big Muddy Coal Co., 
E58: Tl. As, 578: 

[c] Waiver of okjection to testi- 
mony.—Defendant’s cross-examina- 
tion as to the knowledge and quali- 
fication of an expert, after his opin- 
ion that a boiler explosion resulted 
from a cause not alleged in the com- 
plaint, does not waive an objection 
to such opinion, nor open the door to 
redirect examination thereon. Brey 
v. Forrestal, 151 Wis. 245, 138 NW 


645. 

{d] The market value of land in- 
dicated by sales may be shown on 
the cross-examination of an expert 
testifying as to its value. Matter of 
East 161ist St., 159 App. Div. 662, 144 
INGYS Sanit lave 

[e] Improper test.—It is not 
proper cross-examination of an ex- 
pert witness to test his knowledge 
by smelling a liquid where he has 
testified that it was on ‘smell, dis- 
tillution and specific gravity that he 
based his opinion. H. Wales Lines 
Co. v. Hartford City Gas Light Co., 
89 ‘Conn. 117, 93 A 129. 

99. U. S—Simmons Mfg. Co. v. 
Eskridge, 168 Fed. 675, 94 CCA 161. 

Cal.—Oakland v. Adams, (A.) 174 
Pah 
Tll.—McMahon v. Chicago City R. 
Co., 239 Ill. 334, 88 NE 223 [aff 143 
Til. A. 608]. 

Mass.—Dempsey v. Goldstein Bros. 
Amusement Co., 231 Mass. 461, 121 
NE 429. 

N. J.—Reed v. Firemen’s Ins. Co., 
TSS INgu dent ke O49; eileen At oe OVO 
Neg inal ead, BO Om Ape La Acns 

Tex.—Missouri, etc., R. Co. v. Hart, 
(Civ. A.) 196 SW 960. 

{a] Interest of employer.—Where, 
in a suit for injuries to a servant 
by the fall of an elevator, an inspec- 
tor for an insurance company testi- 
fied on defendant’s behalf as an ex- 
pert as to operation and extent of 
use of safety appliances in his ter- 
ritory, the court properly permitted 
plaintiff to ask on cross-examination 
whether the company was interested 
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matters tending to show a possible bias ;+ and he 
may be asked as to the basis of his opinion,’ in- 


cluding statements on which he 


whether authorities on the subject do not lay down 


doctrines opposed to his opinion.‘ 


such a line of interrogration being to show the 
reasonableness or unreasonableness of the opinion 
expressed,® and to test its value,® a full investiga- 
The attention of an expert wit- 
ness may be ealled to any fact omitted from the 
hypothetical question asked him on direct examina- 


tion is permitted.7 


in the case, and the witness to an- 
swer that he supposed it was to a 
certain extent, but that he knew 
nothing about its business outside of 
his own, as legitimate cross-examina- 
tion. Simmons Mfg. Co. v. Eskridge, 
168 Fed. 675, 94 CCA 161. 

Law Ot; euOuis,) ete. UR... Co.sv., -Nics 
Michael, 115 Ark. 101, 171 SW 115; 
Di Tommaso v. Syracuse Univ., 172 
App. Div. 34, 158 NYS 175 [aff 218 
N. Y. 640 mem, 112 NE 1057 mem]. 

[a] Frequent testimony for de- 
fendant.—Certain witnesses testify- 
ing for a railroad company as experts 
are properly asked on cross-examind- 
tion whether they had frequently 
been called by defendant and other 
railroad companies to testify as ex- 
perts. St. Louis, ete., R. Co. v. Mc- 
pi chat, 115 Arks V0 170 Swe 15: 

U. S—Coca-Cola Co. Vv. Moore, 
24¢" Fed. 942, 159 CCA 214. 

Cal.—Grossetti v. Sweasey, 176 Cal. 
793, 169 P 687; Oakland v. Adams, 
(A.) 174 P 947. 

Ill.—Wilcox v. International Har- 
vester Co. of America, 278 Ill. 465, 
LAGON Et bse fatty “198 hi Dh GAG F331 
Snell v. Weldon, 239 Ill. 279, 87 NE 
1022; Chicaso Union Tract. Co. v. 
Ertrachter, 228 Ill. 114, 81 NE 816 
fateelso. Tr VA. 602ns5 Donnelly, “Vv. 
Chicago City i. Co:,. 163 E11). A. “7. 

Iowa.—Tracy v. Mt. Pleasant, 165 
Iowa 4385, 146 NW 78. 

Kan.—Cooper v. Harvey, 77 Kan. 
854, 94) Py 213. 

Ky.—Pittsburg, etc., R. Co. v. Aus- 
tin, 141 Ky. 722, 1383 SW 780. 

Mass.—Minihan v. Boston El. R. 
Co., 205 Mass. 402, 91 NE 414. 

N. Y.—Maiter of East 161st St., 
159 App. Div. 662, 144 NYS 717; 
Palestine Hebrew Wine Co. v. Ter- 
minal Warehouse Co., 67 Misc. 456, 
123 NYS 346; Petterson v. Thomas, 


186 NYS 74. ‘ 

Pa.—Harris v. Schuylkill River 
East Side R. Co., 141 Pa. 242, 21 A 
590, 23 AmSR 278. 

R. I.—Carr v. American Locomotive 

Co. 26 R. I. 180, 58 A 678. 
Tex.—Pecos, etc.. R. Co. v. Holmes, 
(Giv.).A.) 177 1S'W. 605; 
{a] Where a witness testifies as 
to the law of another state he may 
be required on cross-examination to 
state on what decisions of the su- 
preme court of that state, or other 
authority, he bases his opinion. Pitts- 
burg, ete., R. Co. v. Austin, 141 Ky. 
722, 1383 SW 780. 

[b] A witness as to value may be 
asked the basis of his opinion. In 
re’ Jack, 115jCale203; 46 P1067; Tracy 
v. Mt. Pleasant, 165 Iowa 435, 146 
NW 78; Peo. v. Pekarz, 185 N. Y. 
470, 78 NE 294; Com. v. Hazlett, 16 
Pa. Super. 534; Pecos, etc., R. Co. v. 
Holmes, (Tex. Civ. A.) 177 SW 505. 

[c] Facts so ascertained (1) do 
not become evidence in the case. 
Harris v. Schuylkill River East Side 
RCO, 1 415 Pa 242, 21 A590, 238 Am 
SR 278. (2) They merely affect the 
weight of the witness’ testimony. 
Grooms v. State, 40 Tex. Cr. 319, 50 
SW. 370. 

[d] Effect of showing improper 
basis.—If cross-examination of a 
physician, who has treated plaintiff 
nrofessionally, and who testifies that, 
during an examination made for the 
purpose of testifying, plaintiff suf- 


EVIDENCE 


has relied,? or j out.® 


The purpose of 


fered great pain, and that from a 
lack of sensitiveness over the lower 
part of the back he found some in- 
jury to the spine, discloses the fact 
that such opinions or statements 
were based upon subjective symp- 
toms, they should be, on motion, ex- 
cluded, notwithstanding the fact that 
the witness had previously treated 
plaintiff professionally. Dunham vy. 
Chicago. City R. Co.,.\178 ITll..A. 186. 

3. Pittsburgh, etc., R. Co. v. Aus- 
tin, 141 Ky. 722, 133 SW 780; Skel- 
ton v. St. Paul City R. Co., 88 Minn. 
192, 92 NW 960; State v. Brunette, 
23 'N. D. 539, 150 NW 271, AnnCas 
1916H 340. 

4. Chicago, Union? “Tracts (Co. 4 Vv. 
Ertrachter, 228 Ill. 114, 81 NE 816 
[aff 130 Ill. A. 602]; Donnelly v. Chi- 
cago City R. Co., 163 Ill. A. 7; Matter 
of Hock, 74 Misc. ‘15, 129 NYS 196; 
Lynch v. Rosemary Mfg. Co., 167 
N. C. 98, 83 SE 6; Kersten v. Great 
Northern R. Co., 28 N. D. 3, 147 NW 
787. 


Use of standard treatises on cross- 
hare Py generally see infra § 
oS 
AB Chis ee v. Rosenbaum, 126 Ill. 

6. Central Pac. R. Co. v. Feld- 
man, 152 Cal. 303, 92 P 849; Pecos, 
ete, Rs CO. Ve Holmes, (Tex. Civ. A.) 
177 SW 505; Chicago, ete, .R. Co. iv. 
True, 62 Wash. 646, 114 P 515. 

[a] Cross-examination as to the 
means of knowledge of an expert 
witness goes to the credibility of Be 
testimony. Pecos, etc, R. Co. 
Holmes, tak. Civ. A.) 177 SW 505. 

7. U. S—Coca-Cola Co. v. Moore, 
246 Fed. 942, 159 CCA 214. 

Ala.—Parrish v. State, 139 Ala. 16, 


36 S$ 1012. 

Cal.—Oakland v. Adams, (A.) 174 
P 947. 

Ga.—Siniard v. Siniard, 145 Ga. 


541, 89 SE 517. 


Tll.— Snell v. Weldon, 239 Ill. 279, 
87 NE 1022. 

Iowa.—Ewing v. Hatcher, 175 
Iowa 443, 154 Nw 869. 


Minn.—State v. Minneapolis Milk 
Co., 124 Minn. 34, 144 NW 417, 51 
LRANS 244. 

N. J.—Reed v. Firemen’s Ins. Co., 
oS ii ema ea: iy Ge: Sy 

Pa.—Byers v. Baltimore, ete., R. 
Co., 222 Pa. 547, 72 A 245. 

[a] Relevancy.—The fact as to 
which inquiry is made should be rele- 
vant to the object of the examinas 


00, Peo. v, Sutton, 73 Cal. 243, 15 
[b] Demonstrative objects, al- 


though not in evidence, may be used 
Byers vy. Baltimore, etc., R. Co., 224 
Rar 640, Tea 245, 
eae D. C.—Horton y. U. S., 15 App 
Ill.—Chicago City R. Co. v. Bundy, 
210 ET So LONE) e280 PattatOoe Die Ar 
637]; Chicago, etc., R. Co. v. Wallace, 
eae 129, 66 NE 1096 [aff 104 Ill. 


A. 

Iowa.—State v. Wood, 112 Iowa 
411, 84 NW 520. 

Md.—Williams v. State, 64 Md. 384, 
1 A 887. 

Mass.—Green v. Boston El. R. Co., 
207 Mass. 467, 93 NE 837. 

Oh.—Lake Shore, CCC. rt as COMES 


Whidden, 23 Oh. Cir. Ct. 85. 
Tex.—Schaft v. Shepherd, (Civ. A.) 
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tion,® or the facts stated in the hypothetical ques- 
tion which are deemed unimportant may be sifted 
The requirement that hypothetical questions 
shall be based upon the evidence *° is not usually 
applied with strictness to questions asked upon 
cross-examination for the purpose of testing the 
credibility of the witness,!4 or for the purpose of 
testing the witness’ confidence in his own opinion ;*” 
but the court. may permit cross-examination on 
purely imaginary or abstract questions assuming 
facts or theories not in evidence,! if the office and 


196 SW 232. 

Wis.—Zoldoske v. State, 
580, 52 NW 778. 

[a] Failure to pursue this course 
may be deemed a waiver of the im- 
perfecticn in the question. Raglangi 
vu state, J25- Ala; 12,7 277S 983. 

9. Prentis v. Gates, 93 Mich. 234, 
53 NW 153, 17 LRA 494. 

{a] .In this manner counsel may 
elicit the true ground of the ex- 
pert’s belief and enable the jury to 
judge of the reasonableness of the 
conclusions. Prentis v. Bates, 933 
Mich. 234, 53 NW 153, 17 LRA 494. 

10. See supra § 804. 

11. Ala.—Wilson v. State, 195 Ala. 
675, 71 S 115; Houston Biscuit Co. v. 


82 Wis. 


Dial, 135 Ala. 168, 33 S 268. 
Cal.—Peo. vi. Sutton, T3\ "Cal sacar 
L5ak “86; 
D. C.—Snell v. U. S., 16 App. 501; 
Horton v. U. S., 15 App. 310. 
Ill.—Kenna_ v. Calumet, etc., R. 


Co., 284 Ill. 3015 120 NE 259: West 
Chicago St. R. Co. Vv. Fishman, 169 
Ill. 196, 48 NE 447; Inland Printer 
Con Vy Economical Half Tone Supply 
Co; 99a 8. 

ada mevAge Vv.) ‘Taylor, «dda sind: 
670, 93 NE 9; Deig v. Morehead, 110 
Ind. 451, 11 NE 458. 

Iowa. — Ewing v. Hatcher, 175 Iowa 
443, 154 NW 869; Mileham v. Mon- 
tagne, 148 Iowa 476, 125 NW _ 664; 
Bennett v. Marion, 119 Iowa 473, 93 
NW 558; Enix v. Iowa Cent. R. Co., 
111 Iowa 748, 83 NW 805. 

Md.—Thomas v. Fidelity, ete., Co., 
106 Md. 299, 67 A 259. 

Mich.—Bathrick v. Detroit Post, 
etc., Co., 50 Mich. 629, 16 NW 172, 45 
AmR 63. 

Mirn.—Williams v. Great Northern 
15h eh S a8 Minn. 55, 70 NW 860, 37 
LRA 19 

Mo. a ee City v. Marsh Oil Co., 
140 Mo, 458, 41 SW 948; Conway 
v. Metrcpolitan St. R. Co., 161 Mo. A. 
81, 142 SW 1101. 

Nebr.—Schlencker v. State, 9 Nebr. 
241, 1 NW’ 857. 

N. Y.—Howell v. Rochester R. Co., 
24 App.. Div. 502, 49 NYS 17; Werner 
Va Brooklyn Hl, R. Co. ty Arp. Div. 
86, 42 NYS 846; Rosevelt v. Man- 
hattan. BR. Co., 595 Nu. Y..supers 197: 
13 NYS 598 [aff 133 N. Y. 537 mem, 
30 NE 1148 mem]; Goll v. Manhattan 
ae Co., 57 N. Y. Super. 74, 5 NYS 

Oh.—Clark v. State, 12 Oh. 4838, 40 
AmD 481; Walsh v. Walsh, 18 Oh. 
Gir Ct wN aswel 
ei ee v. Weaver, 61 Pa. Super. 

R. Co. v. John- 


Tex.—Missouri, etc., 


son, (Civ. A.) 49 SW 265. 

[a] The hypothesis may be 
broader or more or less extensive 
than the facts in proof. Snell v. 


U.S. 16" App. «CD. .C) 501; 

12. Werner v. Brooklyn El. R. Co., 
11 App. Div. 86, 42 NYS 846. 

18. Ala.—Turner vy. State, 15 Ala. 
A. 19, 72 S 574. 

Ill.—Kenna v. Calumet, etc., R. Co., 
284 Ill. 301, 120 NE 259. 

Iowa.—Bever v. Spangler, 93 Iowa 
576, 61 NW 1072. 

Minn.— Williams v. Great North- 
ern R. Co., 68 Minn. 55, 70 NW 860, 
37 LRA 199. 

Mo.—Conway v. Metropolitan St. R. 
Co., 161 Mo. A. 81, 142 SW 1101. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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purpose of the examination is to elicit the reason 
upon which the expert based the opinion expressed 
by, him on his examination in chiet, or to ascertain 
the extent of his learning and knowledge of the 
particular subject upon which he assumes to be 
an expert.’* Neverthless hypothetical questions on 
cross-examination assuming facts not in evidence 
have been regarded as improper,'® or at least sub- 
ject to exclusion in the discretion of the court ;%® 
and it has been considered proper to exclude a 
purely conjectural question,!’ or an assumption of 
facts not pertinent to the question being tried and 
which would not be admissible in evidence in the 
ease.‘8 The expert may be asked what his opinion 
would be assuming the facts to be as the cross- 
examining counsel claims that the evidence shows 
them to be.® It is not essential that a question 
asked an expert on cross-examination should be 
framed with strict regard to the usual form of 
hypothetical question.*° A cross-examining counsel 
is entitled to bring out any fact *1 permitted by the 
general scope of cross-examination, which is rele- 

N. Y.—Dilleber v. Home L. Ins.) 
Co., 87 N. Y. 79; La Beau v. Peo., 34 
N.Y. 2238. 

Wis.—Uniacke v. Chicago, 
Co., 67 Wis. 108, 29 NW 899. 

[a] The hypothetical questions 
asked may properly go beyond (1) 


the scope of the evidence. Chicago 
v. Rosenbaum, 126 Ill. A. 938; Conway 


21. 


ete, 
ete., R.|S 2 


793, 169 P 687. 
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Ala.—Matthews v. Farrell, 140 
Ala. 298, 37 S 325; 
Co. v. Ellard, 185 Ala. 438, 33 
6 


Cal.—Oakland v. Adams, (A.) 174 
P 947; Grossetti v. Sweasey, 176 Cal. [a] 
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vant on any issue, including that of damages.?? It 
has been held that a skilled witness whose direct 
testimony was based on facts observed by him may 
be asked hypothetical questions on cross-examina- 
tion,** although this has been denied.2* The gen- 
eral credibility of the witness may be attacked, 
provided the inquiry is relevant.2° In an action on 
a county treasurer’s bond for an alleged shortage 
during his first term, the treasurer could use on 
cross-examination of the county’s expert account- 
ant the books, records, and accounts relating to 
his second term to show that the accountant had 
made mistakes in his reports and that they were 
incorrect.27 Documents used on cross-examination 
merely to show mental operations of a testator are 
admissible, without producing or accounting for 
the originals thereof.?8 

[§ 814] f. Redirect Examination. The general 
rules as to the redirect examination of witnesses 2? 
apply in the case of witnesses testifying in matters 
of opinion, with such modifications as the nature 
of the case requires.*° On redirect examination the 


Schmitz, 211 Ill. 446, 71 NE 1050. 
Md.—Watts v. State, 99 Md. 30, 57 
A 542, 
Tex.—Gulf, ete., R. Co. v. Stewart, 
(Civ. A.) 164 SW 1059. 
The scope of cross-examina- 
tion as to credibility is largely dis- 


Birmingham R., 


v. Metropolitan St. R. Co., 161i Mo. 
A. 81, 142 SW 1101; Uniacke v. Chi- 
cago, etc. R. Co.; 67 Wis. 108, 29 
NW 899. (2) The examiner should 
be allowed to assume almost any 
state of facts for this purpose. Tay- 
Jor v. Star Coal Co:, 110 -lowa 40, 
81 NW 249 [cit Bever v. Spangler, 93 
Iowa 576, 61 NW 1072]. 
14.) Ala.—West--Pratt Coal Co: v. 
Andrews, 150 Ala. 368, 43 S 348. 
Cal.—Central Pac. R. Co. v. Feld- 
man, 152 Cal. 303, 92 P 849. 
Il).—Kenna v. Calumet, etc.,. R. 
Co., 284: Tll. 301, 120 NE 259; West 
Chicago St. R. Co. v. Fishman, 169 
Ill. 196, 48 NE 447. ; 
Ky.—Travelers’ Ins. Co. v. Davies, 
152 Ky. 600, 153 SW 956. 
Vt.—Lynch v. Central Vermont R. 
Co., 89 Vt. 363, 95 A 683. ; 
15. Mayhew v. Brislin, 13 Ariz. 
102, 108 P 253; McCann v. California 
Children’s Home Soc., 176 Cal. 359, 
168 P 355; Commonwealth Bank v. 
Goodman, 128 Md. 452, 97 A 1005. 
16. Barfield v. South Highlands 
Infirmary, 191 Ala. 553, 68 S 30; State 
v. Noakes, 70 Vt. 247, 40 A 249. 


17. Root v. Boston El. R. Co., 183 
Mass. 418, 67 NE 365. 

18. Chicago Sanitary Dist. v. Cor- 
neau, 257 Ill. 93, 100 NE 517. 


19. Parrish v. State, 139 Ala. 16, 
36. 8 1012; Taylor v. Taylor, 174 Ind. 
670. 93 NE 9; Louisville, etc., R. Co. 
v. Lucas, 119 Ind. 583, 21 NE _ 968, 
6 LRA 193; Louisville, etc., R. Co. v. 
Wood, 113 Ind. 544, 14 NE 572, 16 
NE 197; Louisville. wn Re COsmv. 
Falvey, 104 Ind. 409, 3 NE 389, 4 
NE 908; Davis v. State, 35 Ind. 496, 
9 AmR 760; Kearney v. State, 68 
Miss. 233. 8 S 292; Peo. v. Thurston, 
2Park. Cr. (Ni wy.) 49: 

[a] To refuse a cross-examining 
counsel this right constitutes error. 
Rush v. Megee, 36 Ind. 69; Davis v. 
State, 35 Ind. 496, 9 AmR 760. 

[b] The examination in chief can- 
not be so conducted as to deprive the 
eross-examining counsel of this right. 
Louisville, etc., R. Co. v. Falvey, 104 
Ind. 409, 3 NE 289, 4 NE 908. 

{c] Counsel cannot be confined to 
any particular part of a subject en- 
tered upon on the examination in 


chief. Louisville, etc, R. Co. v. 
Walvey, t04 Ind. 409, 3 NE 389, 4 NE 
908. 
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Struth v. Decker, 100 Md. 368, 
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Mass.—Minihan v. Boston El. R.|cretionary. Inquiry as to evidence in 
Co., 205 Mass. 402, 91 NE 414; Howes; another suit has been permitted. 
v. Colburn, 165 Mass. 385, 43 NE 125.| Brooks v. Rochester R. Co., 10 Misc. 

Mo.—Brown v. St. Joseph, 184 Mo.| 88, 31 NYS 179. 

A. 667, 171 SW 935. 27. King County vy. Whittlesey, 52 

N. Y.—Barry v. Second Ave. R.|] Wash. 206, 100 P 320. 

Co., 1 Misc. 502, 20 NYS 871; Wing 28. Councill v. Mayhew, 172 Ala. 
v. Rochester, 9 NYSt 473. 295, 55 S) 314, 

Oh.—New York L. Ins. Co. v. La 29. See Witnesses [40 Cyc 2520). 
Boiteaux, 5 Oh. Dec. (Reprint) 242, 30. See cases infra this note. 

4 AmLRec 1. [a] Proper examination. — (1) 

Pa.—Shannon vy. Castner, 21 Pa.| Where one suing a street railway 
Super. 294. company for personal injury has 

Tex,—Galveston, ete, R. Co. v.|} shown on cross-examination of the 


Fink, 44 Tex. Civ. A. 544, 99 SW 204. 

Vt.—McecGovern v. Smith, 75 Vt. 104, 
538A: 326. 

Wis—Quinn v. Higgins, 63 Wis. 
664, 24 NW 482, 53 AmR 305. 

[a] Thus it may be shown that 
the expert’s answer rests ‘simply on 
a one-sided statement of assumed 
facts; and that no facts which might 
have been proved to the satisfaction 
of the jury on the other side were 
oer could have been taken into account 
by the witness.’ Howes v. Colburn, 
165 Mass. 385, 388, 48 NE 125. 

[b] To refuse such evidence is 
error. Quinn v. Higgins, 63 Wis. 
604, 24 NW 482, 53 AmR 305. 

22. Barry v. Second Ave. R. Co., 
1 Misc. 502, 20 NYS 871. 


23. Bricker v. Lightner, 40 Pa. 
199. 

24. Dunbaun’s App., 27 Conn. 192. 

25. Ark.—St. Louis, etc., R. Co. 


v. McMichael, 115 Ark. 101, 171 SW 
115e 

Cal.—Dameron y. Ansbro, (A.) 178 
P 874; Oakland v. Adams, (A.) 174 
P 947. 

Iowa.—Ewing v. Hatcher, 175 Iowa 
443, 154 NW 869. 

Minn.—State v. Minneapolis Milk 
Co., 124 Minn. 34, 144 NW 417, 51 
LRANS 244. 

N. Y.—Colton v. New York El. R. 
Co., 7 Misc. 626, 28 NYS 149, 31 Abb 
NCas 269. 

N. D.—Kersten v. Great Northern 
R.. Co., 28 N. D. 8, 147 NW 787. 

Pa.—Llewellyn v. Sunnyside Coal 
Co., 255 Pa. 291, 99 A 869. 

Tex.—Missouri, ete., R. Co. v. Dal- 
ton, 56 Tex. Civ. A. 82, 120 SW 240. 

Wis.—Coman vy. Wunderlich, 122 
Wis. 138, 99 NW 612. 

26. Ala.—Alabama Great South- 
erm R. Co. v. Hill, 93 Ala. 514, 9 S 
722, 30 AmSR 65. 

Ga.—Southern R. Co. 
10 Ga. A. 531, 73 SE 763. 

Ill.—Chicago, etc, R. 


v. Parham, 


COs wave 


company’s expert that he testified 
for the company in many cases, the 
company, to rebut any inference of 
witness favoring the company, could, 
on redirect examination, show that it 
frequently settled claims on his re- 
port, and that seventy-five per cent 
of the cases examined by him for 
the company were settled on his 
recommendation, etc. Metropolitan 
St. R. Co. v. Houghton, (Tex. Civ. A.) 
154 SW 422. (2) Where an expert 
testified that a cross section of the 
dam appearing in the plans seemed 
to be a typical cross section, and 
was asked on cross-examination con- 
cerning indications of bedrock as the 
required foundation appearing in the 
plans and whether there was any- 
thing in the plans, in the profile line, 
or in the typical section, to indicate 
the character of the ground along 
the profile line, it was proper to ask 
him on redirect examination whether 
he had seen the situation in ques- 
tion, whether from that and from 
his experience and knowledge as an 
engineer he could tell what the sur- 
face of the ground along the profile 
line was, and whether from the typi- 
cal section and the diagram on 
which the profile line appeared he 
could tell what the surface of the 
river was represented to be. Doug- 
lass v. Morrisville, 89 Vt. 393, 95 A 
810. (3) Where, in an action for 
personal injuries, a witness testified 
on cross-examination concerning the 
injury, and that he had treated plain- 
tiff as a physician for such injury, 
he might be asked on redirect ex- 
amination whether the fall as to 
which plaintiff had testified would 
cause internal injuries ‘sufficient to 
produce pains of the character which 
plaintiff complained of. Herr, 
Grand Forks, 15 N. D. 294, 107 NW 
197. (4) Where plaintiff, on cross- 
examination of a builder employed by 
a sewerage commission, who had ex- 
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rule requiring the faets hypothesized to be estab- 
lished by proof *1 is somewhat relaxed.** A witness 
who has testified on direct examination, as a skilled 
observer cannot testify on redirect examination as 
an expert.?* 

[§ 815] L. Indirect Evidence of Opinion. An 
attempt indirectly to show the opinion of a persen 
not called as a witness should be restrained.** 

[§ 816] M. Tests of Opinion Evidence—l. In 
General. The jury may properly apply in part, to 
the statement of facts, inference, conclusion or 
judgment, the same tests which the judge adopted in 
permitting the witness to testify.2° So far as the 
element of fact enters into the statement the oppor- 
tunities and ability of the witness to observe or 
otherwise cognize the fact are important. Mental 
capacity for forming a correct inference, conclu- 
sion, or judgment is the important factor in testing 
the element of reasoning.*® 

{§ 817] 2. Inference—a. In General. An in- 
ference may be wrong because the facts on which it 
is based either do not exist or are qualified in their 
operation by other facts which are not given proper 
weight, or because the facts when ascertained do 
not support the inference.3* 

[§ 818] b. Accuracy of Observation. The 
enumeration of facts observed by the witness as 
part of the basis of his inference, which he may 
or may not be required to detail upon direct ex- 
amination,*® but which may always be inquired for 
on cross-examination,®® furnish a practicable and 
valuable test of the accuracy of the witness’ powers 
of observation.*®° The existence of the constituent 
amined property, brought out wit- 
ness’ opinion as to whether a crack 


in the rear wall of plaintiff's house | injuries, 
was caused by settling of the side| indicate 
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Mich. 251, 142 NW 384. (8) 
a physician testified, 
that there was nothing to 
injury except purely sub- 


[§§ 814-819 


facts relied on may therefore be disproved; and 
when these facts are disputed the jury will be in- 
structed to give weight to the inference itself if, 
and in proportion as, they find the facts themselves 
to exist. It may be claimed and evidence offered 
to show that the witness could not have observed 
correctly on account of his own condition, as be- 
cause of intoxication #2 or because not properly 
qualified to observe carefully and with discrimina- 
tion,*? and as bedring on this it may be proved 
that the witness at first attached little or no im- 
portance to facts upon which he now strongly re- 
hes.*# 

[§ 819] cc. Facts or Premises Supplied. The 
drawing of an inference by any individual involves 
two elements: A fact or set of facts known to him, 
and the application of some general proposition in- 
volving uniformity of action in the physical or 
mental world, ascertained by experience. Danger of 
inaccuracy lurks in both these elements of the in- 
ference. To test its correctness involves therefore: 
(1) Ascertaining so far as possible the facts upon 
which the observer bases his inference; (2) the 
truth, scope, and applicability td the actual facts 
in their entirety of the general proposition of ex- 
perience of which the witness consciously or un- 
consciously is making use. (1) Ascertaining the 
facts relied on by the observer must evidently be 
incompletely successful, since the precise reason for 
admitting the inference is that the facts cannot all 
be given.*® In the ease of a skilled observer an 
additional factor of confusion presents itself. Like 
the expert he frequently calls into operation in 


Where 
in an action for 


and (b) latent facts, the subject of 
experiment or research. It is clear 
that capacity plays a chief part in 
the trustworthiness of judgment and 


wall, defendants on redirect examina- | 
tion were entitled to ask upon what} 


such opinion was based. Ottenberg 
v.. Ryan, etc., Co., 
984. (5) Where, in an action for 


breach of a contract for the laying of 


water pipes, a witness, qualified as} 
an expert testified that he was fa-| 


miliar with the work done, had seen 
it going on from time to time, knew 
the general conditions existing in the 
trenches, the dimensions of the 
trench in question, that he had re- 
moved a portion of the excavated ma- 
terials, and knew the character of 
the excavation necessary for laying 
such pipe, and on redirect examina- 
tion his attention was called to the 
actual conditions and the quantities 
of earth and rock taken from the 
particular trench and used in back- 
fill, he was properly allowed to testi- 
fy as to the average cost of the per- 
formance of the balance of the work 
which plaintiff had not been per- 
mitted to do, although he admitted 
on cross-examination that he did not 
know the quantities of earth and 
rock taken from the trench or used 
in backfill or the details of the work. 
Shields v. Norton, 143 Fed. 802, 74 
CCA 254 [aff 132 Fed. 873]. 

[b] Improper examination.—(1) 
Cross-examination of a witness as 
to value, by auestioning him as to 
other sales of lands, does not justify 
redirect examination as to sales of 
other lands and prices paid thereon. 
Reclamation Dist. No. 730 v. Inglin, 
31 Cal. A. 495, 160 P 1098. (2) In 
a will contest, where contestants re- 
ly on insanity, producing an expert 
witness, redirect examination by the 
contestants as to how the witness 
reached his conclusion of insanity 
may be excluded in the discretion of 
the court, although it would have 
been proper originally as introduc- 
tory matter. Paul v. Clements, 176 


130 Md. 38, 99 A} 
|ered anything which would prevent 


jective symptoms, and was cross-ex- 
amined, it was not error to refuse to 
permit him to testify on redirect ex- 
amination as to whether he discov- 


plaintiff from attending to his busi- 
ness. Finley v. New York City R. 
Co:, 9L0NYS: 759, 

31. See supra § 804. 

32. State v. Chiles, 44 S. C. 338, 
22 SE 339. 

33. O’Shaugnnessy v. Chicago City 
R. Co., 144 Ill. A. 174; Sagar v. Hog- 
mire, (Mich.) 66 NW 327. Contra 
Titus v. Gage, 70 Vt. 13, 39 A 246. 

34. Allis v. Hall, 76 Conn, 322, 56 
A 637. 

{a] TWustration.—Where, on a 
material issue as to defendant’s 
insanity at a certain time, his wife 
had testified that he was then of 
sound mind, and, for the purpose of 
reénforcing this opinion, it was 
sought to show by her that within a 
few days after the date in question 
she had, with the advice of counsel, 
given defendant a power of attorney, 
the court was bound to restrain this 
attempt to reénforce her opinion, and 
incidentally show the opinion of her 
counsel without his testifying. Allis 
v. Hall,’ 76 Conn. 322, 56° A ~ 637. 

35. Oakland v.*Adams, (Cal. A.) 
174 P) 947;. Davis®v: State, 367Ind. 
496, 9 AmR 760; State v. Wertz, 191 
Mo. 569, 90 SW 938. 

“The extent of the witness’s ac- 
quaintance with the-subject may al- 
ways be inauired into, to enable the 
jury to estimate the weight of his 
evidence.” Davis v. State, supra. 

36. Hall v. Polk, 181 Iowa 828, 
165 NW 119: Rolfs v. Mullins, 179 
Iowa 1223, 162 NW 783. 

“Testimony may broadly be divided 
into (1) expressions of judgment or 
opinion, and (2) assertions of fact: 
and the latter into (a) matters of 
common observation or patent facts, 


research, while in the case of patent 
facts the reliability is chiefly ground- 
ed on the assertor’s means or oppor- 
tunities for knowing.” Testimony 
and Authority, 8 Mind N. S. p 77. 

37. Porter v. Hetherington, 172 
Mo. A. 502, 158 SW 469; Clark v. 
State, 12 Oh. 483, 40 AmD 481. 

38. Peo. v. Youngs, 151 N. Y. 210, 
es 460. See also supra §§ 652, 

39. Oakland v. Adams, (Cal. A.) 174 
P 947; Craig v. State, 171 Ind. 317, 
86 NE 397: Peo. v. Youngs, -161 "N, 7¥: 
210, 45 NE 460. See also infra § 


822. 
40. Hammond, ete, R. Co. 
Spyzehalski, 17 Ind. A. 7, 46 NE 47; 


Levison v. Oes, 162 NYS 1048; In re 
Carpenter, 145 NYS 365. 

41. Mass.—Connor v. O’Donnell,. 
230 Mass. 39, 119 NE 446. 

Mich.—Frost v. Milwaukee, etc., R. 
Co., 96 Mich. 470, 56 NW 19. 

Oh.—Clark v. State, 12 Oh. 483, 40 
AmD 481. 

Pa.—Easton First Nat. Bank v. 
Wireback, 106 Pa. 37. 

Vt—In re Martin, 104 A _ 100; 
Foster y. Dickenson, 64 Vt. 238, 24 
A 253. 

fa] Speed.—An opinion that a 
train running at a certain speed could 
have been stopped within’a certain 
distance, when the danger became 
known to the engineer, is inapplic- 
able where the train in question was 
running at a greater speed. Frost v. 
Milwaukee, etc., R. Co., 96 Mich. 470, 
56 NW_ 19. 

42. Sisson v. Conger, 1 Thomps. 
& C. (N. Y.) 564. 

43. In re Mullin, 110 Cal. 252, 42 
P 645. 


44. Cote v. Grand Trunk R. Co., 
70 N. H. 620, 49 A 567 

45. Oakland v. Adams, (Cal. A.) 
174 P 947; Batten v. State, 80 Ind. 
394; Graham v. Pennsylvania Co., 139 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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forming his inference what may be called sub- 
jective facts—facts furnished by his training and 
experience, which he is adding to those observed 
by him.** To test the value of his inference it is 
essential that these should be ascertained.*? The 
difficulty of enumeration varies in degree according 
to the complexity of a particular case, but it is 
seldom eliminated entirely or even to such an ex- 
tent as to make it certain precisely what facts 
the observer has in mind in giving his inference 
or what may be the relative value which he at- 
taches to them respectively. (2) The proposition 
of experience which constitutes the major premise 
of the observer’s inference is frequently one with 
which the general community is familiar.t® Such 
inferences from experience so constantly constitute 
an implied term in the reasoning which the court 
and jury are called upon to make as to pass as a 
rule unnoticed, or adopted sub silentio as part 
of the judicial knowledge of the tribunal. <A fur- 
ther step, a somewhat closer approximation to ex- 
pert evidence, properly so-called, is taken when 
a witness who has had sufficient opportunities for 
observation, with or without being asked to do 
so, generalizes the data furnished him by experi- 
ence into a general proposition not known to the 
community at large, which he makes part of the 
basis of his inference.*? Such generalizations usual- 
ly cover what the witness has observed to happen 
under a given set of cireumstances—tracing a rela- 
tion of cause and effect from the persistent recur- 
rence of the same result in cases more or less 
numerous where a simple factor has remained con- 
stant.5° Under these circumstances the witness, af- 
ter stating such facts as may permit of detailed 
statement, may give the generalization of his ex- 
perience.*! | The rule that observers with special 
experience may state a relation of cause and effect 
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based upon that experience is apparently exempli- 
fied in cases where a physician is asked to assign 
a cause for an effect which he has observed.5? The 
experience may even be applied as a major premise 
to particular instances of application. For example 
one familiar with the condition of a gate may testify 
as to the effect of wind upon it:>? In any case the 
validity of the inference is to be tested by ascer- 
taining the propositions of experience which the 
witness is employing, unless these are simple and 
obvious.®4 

[§ 820] d. Correctness of Reasoning. The enu- 
meration of facts by the observer serves not only 
to test his accuracy of observation but also to 
characterize his powers of reasoning. It may oc- 
cur that, even where the facts are correctly observed 
and accurately stated by the witness, they do not 
lead to the conclusion which he derives from them.55 
Accordingly a witness may be asked whether other 
persons have not drawn a different inference from 
the same facts,°® or whether another sufficient cause 
is not equally available.57 

[§ 821] 3, Judgment of Expert—a. In General. 
The judgment of an expert is of value precisely in 
accordance with what there is back of it. Every 
proper test should therefore be applied.5’ Being 
hypothetical it stands or falls with the existence 
of the facts upon which it is predicated.°® But 
even though the facts hypothetically stated are 
found by the jury to exist,°° they may still refuse 
to credit the judgment which the expert has formed 
from them,* because unwilling or unable to do 
so.82 They may find that the facts are true and 
the reasoning false, or that while the facts justify 
his inference they are equally consistent with an- 
other.** To test the value of an expert’s opinion 
it is often first necessary to ascertain so far as 
possible what facts he has mentally added to those 


Pa. 149, 21 A 151, 12 LRA 293; Rich- 
ards v. Com., 107 Va. 881, 59 SE 1104. 
46. See supra §§ 606-608, 728-783. 

47. See supra §§ 595, 728. 

48. See supra §§ 606-608, 728-783. 

49. See supra §§ 606-608, 728-783. 

50. 17 Cyc 260 (where the author, 
‘Charles C. Chamberlayne, continues 
as follows: “In generalizing from his 
own experience the witness is appar- 
ently stating facts in the only prac- 
tically available way. For while it 
is not impossible that in certain 
eases the individual instances on 
which the generalization is based 
could be put in evidence with 
such fullness and distinctness as to 


place the jury in the position of the 


witness and enable them to draw the 
ge.ieralization for themselves, such a 
ease is not customary. Usually both 
the completeness and the distinctness 
are absent. Memory is as a rule un- 
able to call to the mind of the wit- 
ness himself all the impressions, 
more or less intangible, which in 
numerous instances have united to 
form the generalization. Even were 
so remarkable a power of memory 


‘vyouchsafed the witness, and sufficient 


time for the purpose accorded by the 
tribunal, the difficulty inherent in 
conveying these impressions to an 
ordinary jury in such a way as to 
create a uniform and correct result 
would usually prove insuperable’). 
See supra § 596. 


51. Cal.—Oakland v. Adams, (A.) 
174 P 947. 

Conn.—Clinton v. Howard, 42 Conn. 
294. 


Iowa.—Moreland v. Mitchell Coun- 
ty, 40 Iowa 394. 

N. Y.—Matteson v. New York 
Cent. R. Co., 62 Barb. 364 [aff 35 
N. Y. 487, 91 AmD 67]. 

Pa.—McKim v. Philadelphia, 217 


Pa. 248, 66 A 340, 19 LRANS 506. 
ope fe aor v. Joannes; 80 Wis. 
601. 

{a] Tustration—In a case in- 
volving the effect upon _ plaintiff's 
horse of a certain pile of stones in 
a highway, plaintiff was permitted 
to state ‘What objects usually make 
horses shy according to your expe- 
rience?” by saying “Anything new 
put in the road would cause almost 
any horse to shy,’ and also to state 
whether or not the pile of stones on 
the road that he saw, referring to 
the time of the accident, was or was 
not a “new object.’ Clinton v. How- 
ard, 42 Conn. 294. 5 

{b] Fruit dealers may testify as 
to what condition of shipment is in- 
dicated by the condition in which 
they found the fruit on its receipt. 
Griffin v. Joannes, 80 Wis. 601. 

52. Matteson v. New York Cent. 
R. Co., 62 Barb. 364, 377 [aff 35 N. Y. 
487, 91 AmD 67]. : 

53. Chicago, etc., R. Co. v. Truitt, 
68 Dll; A: 76. 

54. See infra §§ 606-608, 728-783. 

55. Connecticut Mut. L. Ins. Co. v. 
Ellis, 89 Ill. 516; State v. Mandeville, 
88 N. J. L. 418, 96 A 398 [aff 89 N. 
J. Li. 228, 98 A 398]; In re Campbell, 
136 NYS 1086. 

[a] This may be shown by an- 
other skilled witness. State v. 
Mandeville, 88 N. J. L. 418; 96 A 398 
{aff 89 N. J. L. 228, 98 A 398]. 

56. Connecticut Mut. L. Ins. Co. v. 
Ellis, 89 Ill. 516. 

57. Peo. v. Knight, 5 Cal. Unrep. 
Cas. 231, 43 P 6; Com. v. Mullins, 2 
Allen (Mass.) 295; Bathrick .v. De- 
troit Post, etc., Co., 50 Mich. 629, 16 
NW 172, 45 AmR 638. 

58. Birmingham Nat. Bank v. 
Bradley, 108 Ala. 205, 19 S 791; Oak- 
land v. Adams, (Cal. A.) 174 P 947; 


Rolfs vy. Mullins, 179 Iowa 1223, 162 
NW 783. 

59. Ind.—Guetig v. State, 66 Ind. 
94, 32 AmR 99; Davis,v. State, 35 
Ind. 496, 9 AmR 760. 

La.—Beck v. Maryland Casualty 
Co., 2 La. A. (Orleans) 16. 

Mass.—Howes' vy. Colburn, 165 
Mass. 385, 43 NE 125. 

N. Y.—Matter of Robinson, 87 
Misc. 164, 150 NYS) 115. 

Vt.—Hathaway v. National L. Ins. 
Co.) 48: Wits 3385. 

Va.—wNorfolk, etce., R. Co. v. Sollen- 
berger, 110 Va. 606, 66 SE 726, 857. 

60. State v. Miller, 5 OhS&CP 703, 
7 OhNP 458. 

61. U. S—In re Ward, 194 Fed. 
89,2 Lb4VC@CATA 67: 

Ill.— Chicago Union Tract. Co. vy. 
Roberts, 229 Ill. 481, 82 NE 401. 
Md.—Baltimore v. Smith, 
Brick Co., 80 Md. 458, 31 A 423. . 
N. Y.—In re Schmidt, 1389 NYS 464. 
Vt.—Fairchild vy. Bascomb, 35 Vt. 

398, 406. 

“The value of such opinions de- 
pends greatly upon the good sense 
and accuracy of the reasons given 
for them.” Fairchild y. Bascomb, 
supra. 

62. See cases supra note 61. 

[a] The ultimate judges of the 
qualifications of an expert are the 
jury. The court’s inquiries on voir 
dire have been merely preliminary 
and furnish but a quasi indorsement 
of credibility. It is still entirely 
open to a party interested to contend 
that, although admitted by the court, 
the qualifications of the expert are 
not such as entitle him to belief. 
Blough y. Parry, 144 Ind. 463, 40 NE 
70, 43 NE 560; Davis v. State, 35 
Ind. 496, 9 AmR 760. 

63. Schlencker v. State, 9 Nebr. 
241, 1 NW 857. 


etc., 
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hypothetically stated,** especially as to the general 
scientific propositions upon which, as ultimate major 
premises, the induction will be found finally to 


rest.® 
[§. 822] 


64. Cal.—In re Mullin, 110 Cal. 
252, 42 P 645. 
Ill.—Chicago, etc, R. Co. v. Ci- 


cero, 154 Ill. 656, 39 NE 574. 

Ind.—Davis v. State, 35 Ind. 496, 
9 AmR 760. 

Pa.—Dawson v. Pittsburgh, 159 Pa. 
317, 28 A 171. 

Wyo.—Edwards v. Murray, 5 Wyo. 
LFTs Pe (GOL: 

652) (Clark) vi 3Baird, <9) IN Yia183t 

66. See supra § 821. 

67. Ala.—Louisville, etc., ®. Co. v. 
Rayburn, 73 S 461; Matthews v. Far- 
rell, 140 Ala. 298, 37 S 325. 

Cal.—Oakland v. Adams, (A.) 174 
P 947; Gridley v. Boggs, 62 Cal. 190. 

Ga.—Siniard v. Siniard, 145 Ga. 
541, 89 SE 517. 

lowa.—Ewing v. Hatcher, 175 Iowa 
443, 154 NW 869. 

Minn.—State y. Minneapolis Milk 
Co., 124 Minn. 34, 144 NW 417, 51 
LRANS 244. 

Mo.—State v. Hyde, 234 Mo. 200, 
136 SW 316 AnnCas1912D 191. 

N. H.—Kasjeta v. Nashua Mfg. Co., 
UBuIN Fis 222) (58 A 8iC4e 

N. C.—Bennett v. Winston-Salem 
Southbound R. Co., 170 N. C. 389, 87 
SE 133, LRA1916D 1074. 

Pa.—Greider v. Elizabethtown, etc., 
R. Co., 52 Pa. Super. 492. 

S. C.—Settlemeyer v. Carolina Div. 
eoutnery JE OO Oi MSCaman” Cah Sis) 
465. 

Tex.—Houston, etc., R. Co. v. Fox, 
(Civ. A.) 156 SW 922. 

Wis.—Ruck vy. Milwaukee Brewery 
Co., 114 Wis. 404, 129 NW 414. 

Cross-examination see supra § 813. 

GS.) Panvilles ete. RR. (Co. ve Tid-= 
rick, 187 Ill. A. 553; Pierce v. Boston, 
164 Mass. 92, 41 NE 227; King County 
v. Whittlesey, 52 Wash. 206, 100 P 
320. ' 

69, Dickenson y. Fitchburg, 13 
Gray (Mass.) 546; Titus v. Gage, 70 
Vt. 13, 39 A 246. 

70. U. S.—In re Rippa, 180 Fed. 
6038. 

Ga.—Hubbard v. Rutherford, 148 
Ga. 238, 96 SE 327. 

Tll.—Snell v. Weldon, 2389 Ill. 279, 
87 NE 1022. 

Iowa.—Lawrence y. Sioux City, 172 
Iowa 320, 154 NW 494. 

Ky.—Murphy v. Murphy, 146 Ky. 
396, 142 SW 1018. 

Mich.—Canerdy v. Port Huron, etc., 
R. Co., 156 Mich. 211, 120 NW 582; 
Prentis v. Bates, 93 Mich. 234, 53 
NW 153, 17 LRA 494. 

Mo.—Badger Lumber Co. v. W. F. 
Lyons Ice, etc., Co., 174 Mo. A. 414, 
160 SW 49; Inman y. St. Louis United 
Ry Cos, Lor MorwA. 17h, 137, SW 3h 

N. Y.—Wertheimer v. Rosenbaum, 
146 NYS 177. 

Or.—Boyd y. Grove, 89 Or. 80, 173 
P 310. 

Pa.— Mews v. Crescent Pipe Line 
Coy, LU0F Pav369) 32) A 1083; 

W. Vi.—Freeman y. Freeman, 71 
W. Va. 303, 76 SE 657. 

“Of course the greater opportu- 
nity for observation, and the greater 
knowledge and experience, the better 
is the witness qualified to testify, 
but the weight to be given to the tes- 
timony is largely dependent upon the 
credibility of the witnesses, and what 
eredit Shall be given to their evi- 
dence is for the jury. So that I can- 
not say to you, as a matter of law, 
that greater weight is to be given to 
the testimony of those who have 


b. On Cross-Examination. 
usually applied to expert evidence.** are the usual 
weapons of a ecross-examining counsel;®’ and a 
favorite line of attack upon the expert is in test- 
ing the process of reasoning employed in deducing 
his conelusion,®® an opportunity for doing which 
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knowledge and observation of several 
of such saies, than of a witness who 
has knowledge of but one such sale. 
The question is one for your deter- 
mination,;under all the evidence, and 
the credibility you may attach to the 
testimony of the respective wit- 
nesses.” Mewes v. Crescent Pipe 
i , LT0 Pa, 369, 371, 32. A 1083. 
[aj The rule applies to a state- 
ment of the meaning of words in a 
libel case. Julian v. Kansas. City 
Star Co., 209 Mo. 35, 107 SW 496. 
71. Colo.—Ryan vy. Peo., 50 Colo. 
99, 114 P 306, AnnCas1912B 1232. 
Iowa.—Kirby v. Chicago, etc., R. 
Co., 173 Towa 144, 155 NW -343; In 
re Winslow, 122 NW 971. 
Ky.—Murphy v. Murphy, 146 Ky. 
396, 142 SW 1018. 
Mich.—Holeomb v. Alpena Power 
Co., 175 Mich. 500, 141 NW 534. 


Mont.—Copenhaver Vv. Northern 
Pach RE. Co,es42. (Mont. 1453) 5.013: eb 
467. 

Nebr.—In re O’Connor, 101 Nebr. 


617, 164 NW 570. 

N. D.—Soules y. Northern Pac. R. 
Co. 849 N." D. i 157 NiWe 8235" RRA 
1917A 501. 

Okl.—Miller y. State, 9 Okl. Cr. 
255, 1381 P. 717, LRAI915A 1088, 

Or.—Boyd y. Grove, 89 Or. 80, 173 
S10 

Tex.—Galveston, ete., R. Co. v. Gil- 
lespie, 48 Tex. Civ. A. 56, 106 SW 
707. 

72. Reiff v. Des Moines Interstate 
Business Men’s Acc. Assoc., 127 Ark. 
254, 192 SW 216; Zook v. Welty, 156 
Mo. A. 7038, 137 SW 989; Sands v. 
New, York, 104 Misc. 427, 172 NYS 
1 


6. 

{a] Opinion evidence as to hand- 
writing is generally viewed with cau- 
tion by the courts. Baber v. Caples, 
al See 212, 1388 P 472, AnnCasi1916C 
1025. 

73. U. S.—Glaser v. U. S., 224 Fed. 
84, 1389 CCA 566; Porter vy. Buckley, 
147 Fed. 140, 78 CCA 138; Semet-Sol- 
way Co. v. Wilcox, 143 Fed. 839, 74 
CCA 635 [certiorari den 202 U.S. 617, 
26 SCt 764, 50 L. ed. 1173]; Denison 
v. Shawmut Min. Co., 135 Fed. 864 
{aff 159 Fed. 102, 86 CCA 292]; South- 
ern Pac. Co. v. Arnett, 111 Fed. 849, 
50 CCA 17; Nyback v. Champagne 
Lumber Co., 109 Fed. 7382, 48. CCA 
632. 

Ala.—Birmingham R., etc., Co. v. 
Sloan, 74 S 359; Curjel v. Hallett 
Mfg. Co., 73 S 938; Louisville, etc., 
R. Co. v. Rayburn, 73 S 461; Hicks 
v. Burgess, 185 Ala. 584, 64 S 290; 
Robinson vy. Crotwell, 175 Ala. 194, 
57 S 23; Meighan v. Birmingham Ter- 
minal Co., 165 Ala, 591, 51 S775; 
McAllister v. State, 17 Ala. 434, 52 


AmD 180; Watson v. Anderson, 13 
Ala, 202; Cleveland v. Wheeler, 8 
Ala. A. 645, 62 S 309; Central of 


Georgia R. Co. v. Clements, 2 Ala. 
Ay b20,. 57 S 62. 

Ark.,—Reiff v.Des Moines Interstate 
Business Men’s Acc. Assoc., 127 Ark. 
254, 192 SW 216; American Bauxite 
Co. v. Dunn, 120 Ark. 1, 178 SW 934, 
AnnCas1917E 625; Arkansas 'South- 
western R. Co. v. Wingfield, 94 Ark. 
75, 126° SW 76. 

Cal.—Zimmer v. Kilborn, 165 Cal. 
521, 182 P 1025; In re Blake, 136 
Cal. 306, 68 P 827, 89 AmSR 135; Mc- 
Nutt ?y.) Pabst) 25.) Calis Ave 7757143 
P 77; Conwell v. Varain, 20 Cal. A. 
521; 130 P 23. 


[§§ 821-823 


cannot properly be denied.®® 

[§ 823] N. Weight of Opinion—1. . In General. 
The weight to be given to opinion evidence in any 
ease, whether the statement is of the inference or 
conclusion of an observer 7° or the judgment of an 
expert,” is, within the bounds of reason,’? entirely 
a question for the determination of the jury or of 
the court, when trying a question of fact,’* taking 
into consideration the intelligence, learning, and 
experience of the witness, and the degree of atten- 


Colo.—Van Wyk v. Peo., 45 Colo. 
15199) PaALv0g: 
Conn.—State y. Saxon, 87 Conn. 5, 


86 A 590. 

Del.—Louft v. C. & J. Pyle Co., 24 
Del. 192, 75 A 619: 

D. C.—Shaffer y. U. S., 24 App. 417. 

Fla.—West y. State, 53 Fla. 77, 43 
S 445. 

Ga.—Hammock v. Kemp, 146 Ga. 
681, 92 SE 57; Southern R. Co. v. 
Lowe, 139 Ga, 362, 77 SH 44; Graham 
v. Graham, 137 Ga. 668, 74 SH 426; 
Bonds vy. Brown, 133 Ga. 451, 66 SH 
156; Baker vy. Richmond City Mill 
Works, 105 Ga, 225, 31 SE 426; Lamb 
v. Sewell, 20 Ga. A. 250, 92 SE 1011; 
Johnson y.' Stevens, 19 Ga. A. 192, 
91 SE 220; Lamb v. Moor, 17 Ga. A. 
549, 87 SE 8387; Tifton Citizens’ Bank 
v. Timmons, 15 Ga. A. 815, 84 SE. 
232; Hall v. Perth, Scotland Gen. Acc. 
Assur, Corp., Ltd., 16 Ga. A. 66, 85 
SE 600; Haverty Furniture Co. v. 
Calhoun, 15 Ga. A. 620, 84 SE 138; 
Great American Co-op. Fire Assoc. v. 
Jenkins, 11 Ga. A. 784, 76 SE 159; 
Minchew v. Mahunta Lumber Co., 5 
Ga. A. 154, 62 SE 716. 

Ida.—Osborn vy. Carey, 24 Ida. 158, 
132 P 967; Jones v. Caldwell, 20 Ida. 
5, 116 P 110, 48 LRANS 119. 

Ill.—Snell vy. Weldon, 239 Ill. 279, 
87 NE 1022; Peoria, etc., Tract. Co. v. 
Vance, 234 Ill. 36, 84 NE 607; Gogerty 
v. Decatur, 190 Ill. A. 548; Grady v. 
Grand Trunk Western R. Co., 160 Ill. 
A. 81; Chicago, ete., R. Co. vy. Car- 
penter, 125 Ill. A. 306. 

Ind.—Public Utilities Co. vy. Han- 
dorf, 185 Ind. 254, 112 NE 775; Gue- 
tig v. State, 66 Ind. 94, 32 AmR 99; 
Longfellow v. Vernon, 57 Ind. A. 
611, 105 NE 178; Pinnell v. Kelly, 54 
Ind? A. 595199 NEV E772. 

Iowa.—Hall y. Polk, 181 Iowa 828, 
165 NW 119; Taylor vy. Earlham In- 
dependent School Dist., 181 Iowa 544, 
164 NW 878; Miller vy. Charles City 
Hart-Parr Co., 165 Iowa 181, 144 NW 
589; Bales v. Bales, 164 Iowa 257, 
145 NW _ 673; Stanley v. Taylor, 160 
Iowa 427, 142 NW 81; Fowle v. Par- 
sons, 160 Iowa 454, 141 NW 1049, 45 
LRANS 181; Moore y. Chicago, etc., 


R. Co., 151 Iowa 3538, 131 NW. 30: 
Hickey v. Webster County, 148 Iowa 
337, 127 NW 658; Neidy v. Littlejohn, 
146 Iowa 355, 125 NW 198; Fitter v. 
Iowa Tel. Co., 143 Iowa 689, 121 NW 
48; Helm vy. Anchor F. Ins. Co., 132 
Iowa 177, 109 NW 605; Morrow v. 
National Masonic Acc. Assoc. 125 
Iowa 633, 101 NW 468. 

Kan.—Baird v. Shaffer, 101 Kan. 
585, 168 P 836; Howard y. Carter, 
71 Kan. 85, 80 P 61. 

Ky.—Cochran v. Lee, 89 SW 145, 
28 KyL 344, 

La.—Grant v. New Orleans R., etc., 
Con 129 a 8h4, 565 S Sor 

Me.—In re American Foreign Mis- 
sion Comrs., 102 Me. 72, 66 A 215. 

Mass.— Thorniill v. Carpenter- 
HPO Co., 220 Mass. 593, 108 NE 

Mich.—Danielski vy. Lukomski, 169 
NW 887; Holcomb v. Alpena Power 
Co., 175 Mich. 500, 141 NW 534; An- 
thony v. Cass County Home Tel. Co., 
165 Mich. 388, 130 NW 659. 

Minn.—Hoppe y. Winona, 113 Minn. 
252, 129 NW 577, 33 LRANS 449, Ann 
Cas1912A 247; Poirier Mfg. Co. v. 
Griffin, 104 Minn. 239, 116 NW 576; 
Moratzky v. Wirth, 74 Minn. 

76 NW 1082. 


For later cases, developments an@ changes in tlie law see cumulative Annotations, same title, page and note number, 
Fr \ 


146,. 
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§ 823] 


tion which he gave to the matter.’ 
ments of experts or the inferences of skilled wit- 


Mo.—Laughlin vy. Kansas’ City 
Southern R. Co., 275 Mo. 459, 205 SW 
3; Young vy. St. Uouis, etc, R. Co, 
227 Mo. 307, 127 SW 19; King v. 
Gilson, 191 Mo. 307, 90 SW 367; Mar- 
key v. Louisiana, etc., R. Co., 185 Mo. 
348, 84 SW 61; Remfry v. Ins. Co., 
(A.) 196 SW 775; Sturdivant Bank v. 
Wright, 184 Mo. A. 164, 168 SW 355; 
Burton v. Kansas City, 181 Mo. A. 
427, 168 SW 889; Fields v. Metropoli- 
tan St. R. Co., 169 Mo. A. 624, 155 SW 
845; Inman vy. St. Louis United R. 
Co., 157 Mo. A. 171, 137 SW 3; Beile 
v. Travelers’ Protective Assoc. of 
America, 155 Mo. A. 629, 185 SW 497; 
Pritchard v. Hooker, 114 Mo. A. 605, 
90 SW 415; Restetsky v. Delmar 
Ave., etc. R. Co., 106 Mo. A. 382,785 
SW 665; McNamara v. St. Louis Tran- 
sit Co., 106 Mo. A. 349, 80 SW 303; 
Kingsbury v. Joseph, 94 Mo. A. 298, 
68 SW 93. 

Mont. — De Sandro y. Missoula 
Wine ete., Co, 562, Mont. 333, 157 P 

Nebr.—In re O’Connor, 101 Nebr. 
617, 164 NW 570; Modlin v. Jones, 
84 Nebr. 551, 121 NW 984; Adams, 
etc., Co. v. Cook, 82 Nebr. 684, 118 
NW 662. 

N. Y.—Peo. v. Roach, 215 N. Y. 
592, 109 NE 618, AnnCasi1917A 410; 
Brooklyn Heights R. Co. v. Brooklyn 
@ityarke Co; F196 NOY... 002,69. 2 Nin 
1096 [aff 124 App. Div. 896, 109 NYS 
31]; Card v. Moore, 68 App. Div. 327, 
TEINYS 18 Laff 173° N.Y? 598 mem, 
66 NE 1105 mem]; Cadwell v. Arn- 
heim, 152 N. Y. 182, 46 NE 310; Dyk- 
man v. New York, 183 App. Div. 859, 
171 NYS 370; Brooklyn Heights R. 
Co. v. Brooklyn City R. Co., 124 App. 
Div. 896, 109 NYS 31 [aff 196 N. Y. 
502 mem, 89 NE 1096 mem]; Guyon 
v. Brooklyn Heights R. Co., 49 Misc. 
514, 97 NYS 1038; In re King, 172 
NYS 869. 

N. C.—Draper v. Atlantic Coast 
Tine... Cox .L6l es Ne (GC. 30% .7i SE 
231. 

Oh.—Wellston First Nat. Bank v. 
Patton Co., 32 Oh. Cir. Ct. 627; West 
v. Knoppenberger, 26 Oh. Cir. Ct. 
168; Sherlock v. Globe Ins. Co., 7 Oh. 
Dec. (Reprint) 17, 1 CincLBul 26. 

Okl.—Chicago, etc., R. Co. v. Pruitt, 
170 P 1143; Philadelphia Fire Assoc. 
v. Farmers’ Gin Co., 39 Okl. 162, 134 
P 443; St. Louis, etce., R. Co. v. Bilby, 
85 Okl. 589, 130 P 1089; Yates v. Gar- 
rett, 19 Okl. 449, 92 P 142. 

Or.—Boyd v. Grove, 89 Or., 80, 173 
P 310; Gallagher v. Kelliher, 58 Or. 
557, 114 P 943, 115 P 596; Crosby v. 
Portland R. Co., 53 Or. 496, 100 P 
300, 101 P 204. : 

Pa.—Winters v. Schmitz, 36 Pa. 
Super. 496. 

Porto Rico.—Cordova v. Santiste- 
ban Chavarri, 7 Porto Rico 203; Ca- 
jigas v. Prats, 5 Porto Rico 142. 


Ss. C—State v. Johnson, 66 S. C. 
23, 44 SE 58. 
Tex.—St. Louis Southwestern R. 


Co. v. Horne, 105 Tex. 135, 145 SW 
1186; Fidelity, etc., Co. v. Joiner, 
(Civ. A.) 178 SW 806; Houston, etc., 
R. Co. v. Cavanaugh, (Civ. A.) 173 
Sw 619; Houston, ete, R. Co. v. 
Hirsch, (Civ. A.) 160 SW 426; Ward 
vy. Cameron, (Civ. A.) 76 SW 240. 

Utah.—Hirabelli v. Daniels, 44 
Utah 88, 138 P 1172. ° 

Va.—Greenwood v. Royal Neigh- 
bors of eas Bi Va. 329, 333, 87 
SE 581 [cit Cyc]. 

Wash swandan v. Hood, 99 Wash. 
506, 170 P 135. 

Sy. Va.—Ward v. Brown, 53 W. Va. 
227, 44 SE 488. ‘ 

Wis.—Jones vy. Roberts, 96 Wis. 
427, 70 NW 685, 71 NW 883. 

Wyo.—Nichols v. Hufford, 21 Wyo. 
477, 183 P 1084. 

[a] Reasonableness and consist- 
ency.—In considering such testimony 
it is proper “to apply the test of con- 
sistency and reasonableness, always 
having reference to the other testi- 
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The judg- | nesses, 


mony in the case which their opin- 
ions may tend to corroborate or con- 
tradict.” In re Chandler, 102 Me. 72, 
106, 66 A 215. 

[b] Testimony as to insanity is 
within the rule. Choice vy. State, 31 
Ga. 424; Guetig v. State, 66 Ind. 94, 
32 AmR 99. 

{c] Testimony as to the value of 
property is opinion evidence, within 
the rule making such evidence ad- 
visory merely. Pritchard vy. Hooker, 
114 Mo. A. 605, 90 SW 415. 

[d] Testimony by a handwriting 
expert as to the genuineness of a 
disputed signature is not binding on 
the jury, and its weight depends very 
largely on the cogency of the reasons 
given by him for his opinion. Palmer 
v. Blanchard, 113 Me, 380, 94 A 220, 
AnnCas1917A 809. 

[e] Use of drugs.—The opinions 
of witnesses whether the use of 
drugs by a testatrix, who was af- 
flicted with great physical infirmities, 
affected her testamentary capacity, 
are entitled to but little weight. Mul- 


fen v. Johnson, 167-Ala; 262, 47° S 
584. 
WH U. S.—In re Rippa, 180 Fed. 


Cal.—De Freitas v. Suisun, 170 Cal. 
263, 149 P 553. 

Til. Geohegan v. Union El. R. Co., 
266 Ill 482, 107 NE 786, AnnCas 
1916B 762; Chicago v. Lehmann, 262 
Ill. 468, 104 NE 829. 


Iowa. — Michalek v. Modern 
Brotherhood of America, 179 Iowa 338, 
161 NW 125.. 

Ky.—Tennis Coal Co. v. Sackett, 
172 Ky. 729, 190 SW 130, AnnCas 
1917E 629. 


Minn.—Mageau v. Great Northern 
R. Co., 106 Minn. 375, 119 NW 200. 

Mo.—Craig v. McNichols Furniture 
Con CAS) Si SW 2793: 

Nebr.—Gibbons v. Chicago, etc., R. 
Co., 98 Nebr. 696, 154 NW 226. 

N. Y.—Gibson vy. Nassau Electric 
R= Coe t85" App: Dive s20/8173-NYS 
198; Westminster Presb. Church v. 
New York Presbytery, 170 App. Div. 
439, 156 NYS 186. 


Tex.—Panhandle, etc. R. Co. v. 
Curtis, (Civ. A.) 190 SW 887. 
Utah.—Johnson y. Union Pac. R. 


Co., 35 Utah 285, 100 P 390. 

Wyo.—Nichols v. Hufford, 21 Wyo. 
477, 1383 P 1084. 

{a] Mlustration.—The opinions of 
witnesses as to the amount of water 
needed for the irrigation of land 
based solely on the general gravelly 
character of the soil which will cause 
it to absorb more water than in the 
case of other kinds of soil is not en- 
titled to great weight, especially 
where the witnesses did not know 
the quantity of water that would be 
embraced in a flow of one cubic foot 
per second, and had no acquaintance 
with the method employed in irrigat- 
ing the land except that ditches and 
laterals were used. Nichols v. Huf- 
ford, 21 Wyo. 477, 133 P 1084. 

{b] VWalue.—(1) On allowance of 
a bankrupt’s exemptions, opinions by 
representatives of creditors as to the 
value of a stock of goods, based on 
casual observation, cannot be consid- 
ered sufficient to defeat the bank- 
rupt’s rights. In re Rippa, 180 Fed. 
603. (2) Where property has a well- 
known market value, and the owner 
has not purchased it, or any similar 
property, and does not show any 
means of knowledge of its value, her 
testimony thereon has little weight, 
and is only admitted in the absence 
of Fetter evidence. Gibbons v. Chi- 
cago, etc., R. Co., 98 Nebr. 696, 154 
NW 226. (38) 
of things an expert opinion of mar- 
ket values a generation ago, in all 
likelihood, would not be accurate.’ 
Zook v. Welty, 156 Mo. A. 703, 708, 
137 SW 989. : 

[c] Mental capacity.—(1) While 
opinions of witnesses as to the men- 


even when unanimous 7 
verted,’® are not necessarily conclusive on the jury,”’ 


‘In the very nature, 
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and uneontro- 


tal capacity of a grantor, based on 
casual conversations with him at 
chance meetings and small trans- 
actions, are competent, they do not 
carry much weight. Smith v. Ko- 
pitzki, 254 Ill. 498, 98 NE 953. (2) 
Witnesses bearing close family, so- 
cial, or business relations to a gran- 
tor possess the most favorable op- 
portunity for observing and knowing 
his mental condition, and their tes- 
timony as to his mental condition is 
entitled to great weight. Jones v. 
Thomas, 218 Mo. 508, 117 SW 1177. 
(3) The evidence of nonmedical wit- 
nesses on the question of sanity is 
not of great value, unless they are 
intelligent and have a very correct 
idea of mental disorders, or the acts 
testified to are in themselves irra- 
tional. In re Gedney, 142 NYS 157. 

[ad] Cause of death—‘‘The opinion 
of a physician that the death of a 
person was due -to one disease, in- 
stead of another, both diseases being 
caused by the action of germs and 
manifested by similar external symp- 
toms, based upon general observa- 
tion, without a post mortem, or mi- 
croscopical examination, is too con- 
jectural, theoretical, and uncertain, 
standing alone, to sustain a verdict.” 
Mageau vy. Great Northern R. Co., 
106 Minn. 375, 119 NW 200. 

75. Cornish vy, Farm Bldg. F. Ins. 
Co., 74_N. Y. 295 [aff 10 Hun 466]. 

76. U. S.—Clark Hardware Co. v. 
Sauve, 220 Fed. 102, 136 CCA 194. 

Ala.—Sellers v. Knight, 185 Ala. 
96, 64 S 329. 

Cal.—Zimmer vy. Kilborn, 165 Cal. 
521, 132 P 1025. 

Ga.—Bailey v. Vitagraph-Lubin- 
Selig-Essanay, Inec., 147 Ga. 450, 94 
SE 554; Georgia Northern R. Co. v. 
Battle, 22 Ga. A. 665, 97 SH 94; John- 
son vy. Stevens, 19 Ga. A. 192, 91 SE 
220; Haverty Furniture Co. v. Cal- 
houn, 15 Ga. A. 620, 84 SE 138. 

Iowa.—Moore v. Chicago, etc., R. 
Co., 151 Iowa 353, 131 NW 30; Salin- 
ger v. Western Union Tel. Co., 147 
Iowa 484, 126 NW 362. 

Md.—Baltimore, ete., R. Co. v. Bal- 
timore, 98 Md. 535, 56 A 790. 

Mass.—McDonough vy. Metropolitan 


L. Ins. Co., 228 Mass. 450, 117 NE 
836; C. W. Hunt Co. v. Boston E1. 
R. Co., 199 Mass, 220, 85 NH 446. 
Mich.—Peo. v. Vanderhoof, 71 
Mich. 158, 39 NW 28. 
Mo.—Shipman y. National Live 


Stock Ins. Co., 187 Mo. A. 400, 173 
SW 735; Kehoe v. Halpin, 65 Mo. A. 


343. 

Nebr.—Davis v. South Omaha 
ponot Dist., 84 Nebr. 858, 122 NW 

N. Y.—Peo. v. State Tax Comrs., 
gh ZONA Ya tacs L0G. INE, ooo [ait lion 
App. Div. 731, 142 NYS 986]; Cornish 
Va Karm "Bide. Hh. Inst Cof 74 Ne Yo 
295 [aff 10 Hun 466]; Matter of East 
Thirty-Sixth St., 198 App. Div. 463, 
153 NYS 1044 [aff 217 N. Y. 621 mem, 
111 NE 1086 mem]; Francey v. Rut- 
land R. Co., 167 App. Div. 488, 153 
NYS 151. 


Va.—Chesapeake, ete, R. Co. v. 
Barger, 112 Va. 688, 72 SH 698. 
Wash.—tTerrill v. Fotheringham, 


103 Wash. 34, 173 P 748. 

[a] Dlustration—On an applica- 
tion to »sell a bankrupt’s property 
free from liens, the court was en- 
titled to credit the sworn estimate 
of appraisers, and not the uncongra- 
dicted opinion of witnesses, that the 
property would not bring enough to 
pay the liens. Clark Hardware Co. 
v. Sauve, 220 Fed. 102, 136 CCA 194. 

[b] A party is not obliged to em- 
ploy rebutting experts, on pain of 
having the original evidence of ex- 
perts acepted as conclusive. Peo. 
v. Vanderhoof, 71 Mich. 158, 39 NW 


28. 

77. U. S.—U. S. 221 
Hed, 109° 137- CCA 109; evs 
Chisolm, 149 Fed. 284. 


v. Perkins, 
Le os! 
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but may be disregarded by it or by the court try- 
ing an issue of fact,’S unless the subject is one for 
experts or skilled witnesses alone, and the jury 


Ala.—Curjel v. Hallett Mfg. Co., 73 
S 938; Tyson v. Thompson, 195 Ala. 
230, 70 S 649; Robinson v. Crotwell, 
175 Ala. 194, 57 S 23; Andrews Vv. 
Frierson, 144 Ala. 470, 39 S 612; Bla- 
lack v. Blacksher, 11 Ala. A. 545, 66 
S 868; Cleveland y. Wheeler, 8 Ala. 
A. 645, 62 S 309. 

Ark.—Sain y. Bogle, 122 Ark. 14, 
182 SW 515; Tatum v. Mohr, 21 Ark. 
349. 

Cal.—Spencer v. Collins, 156 Cal. 
298, 104 P 320, 20 AnnCas 49; Lin- 
forth v. San Francisco Gas, etc., Co., 
156 Cal. 58, 103 P 320, 19 AnnCas 
1230; Peo. v. Youtz, 26 Cal. A. 440, 
147 P 222; McNutt v. Pabst, 25 Cal. 
Ac AT ela: Bs tT 

Colo.—Leitensdorfer v. King, 7 
Colo. 436, 4 P 37; Burnham vy. Grant, 
24 Colo. A. 131, 184 P 254. 

Ga.—Tyler v. Kemp, 147 Ga. 502, 94 
' SE 1003; Hammock v. Kemp, 146 Ga. 
681, 92 SE 57; Shaw v. Probasco, 139 
Ga. 481, 77 SE 577; Graham v. Gra- 
ham, 137 Ga. 668, 74 SE 426; Priester 
v. Melton, 135 Ga. 694, 70 SE 646; 
Martin v. Martin, 1385 Ga. 162, 68 SH 
1095; Jennings v. Stripling, 127 Ga. 
778, 56 SE 1026; Atlantic, etc., R. Co. 
v. Howard Supply Co., 125 Ga. 478, 
54 SE 530; Wilcox v. Hall, 53 Ga. 635; 
White v. Clements, 39 Ga. 232; Hall 
v. Perth, Scotland Gen. Acc. Assur. 
Corp., Ltd., 16 Ga. A. 66, 85 SEH 
600; Tifton Citizens’ Bank Vv. 
Timmons, 15 Ga. A. 815, 84 SE 232; 
Marshall v. Bahnsen, 1 Ga. A. 485, 57 
SE 1006. 

Ill.— West Chicago Park Comrs. v. 
Boal, 232 Ill. 248, 83 NE 824; Meers 
Yay patey,, 203111). Ay d15:) Powers, v. 
Chicago, 180 Ill. A. 355. 

Ind.—Davis v. State, 35 Ind. 496, 9 
AmR 760; Pinnell v. Kelly, 54 Ind. 
A. 59, 99 NE 172. 

Iowa.—North View Land Co. v. 
Cedar Rapids, 169 NW 644; Weaver 


Vv. Hartford. Nat..-F...Ins. Co.,-181 
Iowa 1000, 165 NW 223; Hunter v. 
Empire State Surety Co., 159 Iowa 


114, 140 NW 194; Thompson v. Chi- 
cago, ete., R. Co., 158 Iowa 235, 139 
NW 557; Graham v. Dillon, 144 Iowa 
82, 121 NW 47; Helm v. Anchor F. 
Ins. Co., 132 Iowa 177, 109 NW _ 605. 
Kan.—Wade v. Empire Dist. Elec- 
tric Co., 98 Kan. 366, 158 P 28; Bowes 
v. Sly, 96 Kan. 388, 152 P 17; Dan- 
iels Vv. Dick, 95,Kan.s 72, 147-P 845; 
Eberhart v. Rath, 89 Kan. 329, 131 P 
‘604, AnnCas1915A 268. 
La.—Dinkelspiel v. Pons, 119 La. 
236, 43 S 1018; Chandler v. Barrett, 
21 La. Ann, 58, 99 AmD 701. 
Me.—Palmer v. Blanchard, 113 Me. 
380, 94 A 220, AnnCas1917A 809. 
Mass.—McDonough v. Metropolitan 
oGh tne: Co., 228 Mass. 450, 117 NE 
Mich.—Anthony v. Cass County 
Home Tel. Co., 165 Mich. 388, 130 
NW 659; Canerdy v. Port Huron, etc., 
R. Co., 156 Mich. 211, 120 NW 582. 
Minn.—Morris y. Wulke, 141 Minn. 
27, 169 NW 22; Hoppe vy. Winona, 
eS Minn. ©252,° 129) © NW. 8677 33 
LRANS 449, AnnCas1912A 247. 
Mo.—In re Sixth St.. 207 SW 503: 
Laughlin v. Kansas City Southern 
R. Co., 275 Mo. 459, 205 SW 3: Web- 
er v. Strobel, 194 SW 272; Young v. 
St. Louis, ete Rs Co., 227 Mo. 307, 
127 SW 19; MacDonald v. Metropoli- 
tan St. R. Co., 219 Mo. 468, 118 SW 
78,,16 AnnCas 810; Widman Inv. Co. 
v. St. Joseph, 191 Mo. 459, 909 SW 
763; King v. Gilson, 191 Mo. 307, 90 
SW 367; Markey v. Louisiana, etc., R. 
Co., 185 Mo. 848, 84 SW 61: Hoyberg 
v. Henske, 153 Mo. 63, 74, 55 SW 83 
[cit St. Louis, ete., R. Co. v. Fowler, 
142 Mo. 670, 44 SW 771; Cosgrove v. 
Leonard. 134 Mo. 419, 33 SW 1777, 35 
SW 1137; Kansas City v. Butterfield, 
£9 Mo. 646. 1 SW 831; Kansas City v. 
Hill, 80 Mo. 528]; Burns vy. Polar 
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Wave Ice, etc., Co., (A.) 187 SW 145; 
McCrary v. Farmers’ Mut. Ins. Co., 
(A.) 183 SW 669; Sturdivant Bank v. 
Wright, 184 Mo. A. 164, 168 SW 355; 
Miller v. Chicago, ete., R. Co., 180 
Mo. A. 209, 167 SW 1160; Poumeroulie 
v. Postal Tel.,etc., Co., 178 Mo. A. 
357, 165 SW 1174; Poumeroule_ v. 
Postal Tel. Cable Co., 167 Mo. A. 538, 
152 SW 114; Roberts v. Jones, 156 
Mo. A. 552, 1837 SW 639; McMillen v. 
Elder, 155 Mo. A. 662, 1385 SW 496; F. 
W. Brockman Commn. Co. v, Aaron, 
(A.) 130 SW 116; Sackman v. Free- 
man, 130 Mo. A. 384, 109 SW 818; 
Restetsky v. Delmar Ave., etc, R. 
Co., 106 Mo. A. 382, 85 SW 665. 

Nebr.—Davis v. South Omaha 
School Dist., 84 Nebr. 858, 122 NW 
38; Sioux City, ete. R. Co. v. Fin- 
layson, 16 Nebr. 578, 20 NW 860, 49 
AmR 724. 

N. H.—Bouthet v. International 
Paper Co.; 75 N. H. 581, 78 A 650. 

N. Y.—Cornish v. Farm Buildings 
BW. Ins. Co., 74 N. Y. 295; Matter of 
Ellis, 176 App. Div. 425, 163 NYS 
27; Matter of Titus St., 139 App. Div. 
2388, 123 NYS 1018; Brehm v..Great 
Western R. Co., 34 Barb. 256; Hamil- 
ton Bldg. Co. v. Rapid Transit Sub- 
way Constr. Co., 102.Mise. 433, 170 
NYS 4 [aff 174 NYS $05 mem]; Sands 
v. New York, 104 Misc. 427, 172 NYS 
16; New York Petticoat Mfg. Co. v. 
Flickinger, 102 Mise. 225, 168 NYS 
676; Guyon vy. Brooklyn Heights R. 
Co., 49 Misc. 514, 97 NYS 1038; Mat- 
ter of New York, 168 App. Div. 463, 
153 NYS 1044 [aff 217 N. Y. 621 mem, 
111 NE 1086 mem]; Francey v. Rut- 
land R. Co., 167 App. Div. 488, 153 
NYS 151; Dorf v. Smith, 142 NYS 
4 ime ney Mara, i137 sNYS. 151: 
Spooner v. Kornarens, 113 NYS 483. 

N. C.—Hoyle v. Hickory, 167 N. C. 
619, 83 SE 738; Draper v. Atlantic 
Coast Line R: Co.; 161-N. Cy 307, 277 
SE 231. 

Oh.—BPuddenburg v. Wearsch, 20 
ObWCiF KOt. (Na Sas 723 

Okl.—Chicago, ete., R. Co. v. Gil- 
more, 152 P 1096; Colley v. Sapp, 44 
Okl. 16, 142 P 989, 1193. 

Or.—Boyd v. Grove, 89 Or. 80, 173 
PP 310. 

Pa.—In re Draper, 215 Pa. 314, 64 
A 520; Delaware, etc., Steam Towboat 
Co. v. Starrs, 69 Pa. 36; Langford v. 
Pittston People’s Light Co., 43 Pa. 
Super. 394. 

Philippine—U. S. v. Tronco, 3 
Philippine 218. 

Tex.—Ft. Worth v. Burgess, (Civ. 
A.) 191 SW 8638; American Surety 
Co. v. Huey, ete., Hardware Co., (Civ. 
A.) 191 SW 617; Houston Belt, etce., 
Reon we Vogels (Civ As) 4b 79..SW 
268; Et. Worth, etc, R. Co. v. Mec- 
Murray, (Civ. A.) 173 SW 929; Hous- 
ton; /ete,;..R. Co, We, dHirsch,,, (Civ. A.) 
160 SW 426; Galveston, etc., R. Co. 
v. Gillespie, 48 Tex. Civ. A. 56, 106 
SW 707; Southern Kansas R. Co. v. 
West, (Civ. A.) 102 SW 1174. 

Utah.—Hirabelli v. Daniels, 44 
Utah 88, 138 P 1172. 

Va.—Chesaneake, ete, R. Co. v. 
Barger, 112 Va. 688, 72 SE 693. 

Wash.—Terrill v. Fotheringham, 
103 Wash. 34, 173 P 748; Cavelin v. 
Stone, etc., Corp., 61 Wash. 375, 112 
P 349; Helland v. Bridenstine, 55 
Wash. 470, 104 P 626; Payne v. What- 
com Countv R., ete., Co., 47 Wash. 
842, 91 P 1084. 

Wis.—Ladwizg v. Jefferson Ice Co., 


1141 Wis. 191, 124 NW 407. 


Que.—Wilson v. H. G. Vogel Co., 4 
DomLR 196. 

“His opinions are brought to their 
assistance, but they are not conclusive 
upon the jury, and they may give 
them such weight as they deem they 
are entitled to, and no more.’ State 
v. Klinger, 46 Mo. 224, 228. 

“Opinion evidence is always offered 


AP je pe 


as an aid to the triors of fact, and 
it is mever conclusive, especially 
when the opinion is founded on a 
hypothesis demonstrably incomplete 
or inconclusive.” In re Mara, 137 
NYS 151, 154. 

“Opinion evidence alone is not con- 
clusive in any case. The jury must 
pass upon the probabilities, and un- 
less the opinion relied on is within 
the scope of reason and common 
sense it should not be regarded at 
all.’’, Baxter v..Chicago,-ete., R. Co., 
104 Wis. 307, 330, 80 NW 644 [quot 
Bucher v. Wisconsin Cent. R. Co., 
139 Wis. 597, 606, 120 NW 518]. | 

{a] Evidence as to handwriting 
is within the rule. In re Thomas, 
155 Cal. 488, 101 P 798. 

[b] Evidence merely advisory.— 
MacDonald v. Metropolitan St. R. Co., 
219 Mo. 468, 118 SW 78, 16 AnnCas 
810; Markey v. Louisiana, etc., R. Co., 
185 Mo. 348. 84 SW 61; Price v. Con- 
necticut Mut. L. Ins. Co., 48 Mo. A. 
281. 

{c] Opinion adverse to party call- 
ing witness.—The mere fact that one 
of plaintiff’s witnesses gave an opin- 
ion adverse to her case will not pre- 
clude a recovery.* Burton v. Kansas 
City, 181 Mo. A. 427, 168 SW 889. 

78. U. S—Sunday Creek Co. v. 
Gray, 238 Fed. 325, 151 CCA 341. 

Ala.—Citizens’ Light, etc. Co. v. 
Illinois Central Trust Co., 75 S 330. 

Cal.—Spencer v. Collins, 156 Cal. 
298, 104 P 320, 20 AnnCas 49; In re 
Redfield, 116 Cal. 637, 48 P 794. 

Ga.—Tyler v. Kemp, 147 Ga. 502, 94 
SE 1008; Brown v. Georgia Min., etce., 
Co., 106 Ga. 516, 32 SE 601. 

Ill.— Lee v. Lomax, 219 Ill. 218,'76 
NE 377. 

Kan.—Epp v. Hinton, 102 Kan. 
435, 170 P 987; Wade v. Empire Dist. 
Electric Co., 98 Kan. 366, 158 P 28; 
Bowes v. Sly, 96 Kan. 388, 152 P 17. 

Ky.—Pittsburg, ete., R. Co. v. Aus- 
tin, 141 Ky. 722, 133 SW 780. 

Mo.—Laughlin v. Kansas’ City 
Southern R. Co., 275 Mo. 459, 205 SW 
3; Weber v. Strobel, 194 SW 272; 
Byrne v. Byrne, 181 SW 391; Burns 
v. Polar Wave Ice, ete., Co., (A.) 187 
SW 145; McCrary v. Farmers’ Mut. 
Ins. Co., (A.) 183 SW 669. 

N. J.—Grant v. Stamler, 68 N. J. 
Eq. 555, 59 A 890. 

N. Y.—August v. New York Fourth 
Nat. Bank, 48 Hun 620, 1 NYS 139; 
Matter of Starr St., 73 Misc. 380, 131 
NY SLL: 

Porto Rico.—Peo. v. Sutton, 17 
Porto Rico 227; Cordova vy. Santiste- 
ban Chavarri, 7 Porto Rico 303. 

Tex.—Banco Minero v. Ross, 106 
Tex. 522, 172 SW 711; Newton v. Dal- 
las, (Civ. A.) 201 SW 703; Ft. Worth 
v. Burgess, (Civ. A.) 191 SW 8638; 
American Surety Co. v. Huey, etc., 
Hardware Co., (Civ. A.) 191 SW 617; 
Houston Belt, etc., R. Co. v. Vogel, 
(Civ. A.) 179 SW 268; Houston, ete., 
Rey -Co.. -v., .Cavananzh, “(Civ 2A.) 
173 SW 619; Western Union Tel. Co. 
v. White, (Civ. A.) 162 SW 905. 

Wash.—King County v. Whittlesey, 
52 Wash. 206, 100 P 320. 

Wis.—Schacht v. Oriental Storage, 
etc., Co., 155 Wis.'121, 143 NW 1058: 
Depow v..Chicago, ete., R.-Co., 151 
Wis. 109, 188 NW 42. 

a] Where experts on foreign law 
differ, the court may examine text- 
books and decisions in reaching its 


Conginalen Rice v. Gunn, 4 Ont. 
[b] In assessing the value (1) of 


premises taken by condemnation, the 
commissioners are not bound by the 
opinion of experts. In re Manhat- 
tan Terminal, etc., 120 NYS 465: (2) 
Where commissioners are authorized 
or required to view the premises, and 
such view is made, they are not 
bound by expert testimony as to vai- 


For later cages, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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cannot properly be assumed to have, or be able to 
form, correct opinions of their own, under which 
circumstances the unanimous evidence of properly 


at 
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qualified witnesses has been regarded by some courts 
Conversely, expert testimony can 
never be regarded as legally necessary to sustain 
a jury’s inference from proved basis facts.%? 
fortiori the opinion of a nonexpert is not conclu- 
: The rule that the credibility of witnesses 
is a question for the jury ®? applies with full force 
to witnesses who testify as to matters of opinion,%? 
and the opinion of the expert, although upon the 


as conclusive.7® 


sive,.*1 


ue. Matter of Titus St., 139 App. 
Div. 238, 123 NYS 1018. 3 
Wie U. S.—Ewing v. Goode, 78 Fed. 

Ala.—Harris v. Nashville, ete., R. 
eee 153 Ala. 139, 44 S 962, 14 LRANS 
*Iowa.—Burton v. Neill, 140 Iowa 
141, 118 NW 302, 17 AnnCas 532, 

Mo.—Kerwin v. Friedman, 127 Mo. 
A. 519, 105 SW 1102. 

N. Y.—Leitch v. Atlantic Mut. Ins. 
Co., 66 N. Y. 100; Hart v. Brooklyn, 
31 App. Div. 517, 52 NYS 113. 

“In many cases, expert evidence, 
though all tending one way, is not 
conclusive upon the court and jury, 
but the latter, as men of affairs, may 
draw their own inferences from the 
facts, and accept or reject the state- 
ments of experts; but such cases are 
where the subject of discussion is on 
‘the border line between the domain 
of general and expert knowledge, as, 
for instance, where the value of land 
is involved, or where the value of 
professional services is in dispute. 
There the mode of reaching conclu- 
sions from the facts when stated is 
not so different from the inference 
of common knowledge that expert 
testimony can be anything more than 
a mere guide. But when a case con- 
cerns the highly specialized art of 
treating an eye for cataract, or for 
the mysterious and dread disease of 
glaucoma, with respect to which a 
layman can have no knowledge at 
all, the court and jury must be de- 
pendent on expert evidence. There 
can be no other guide, and, where 
want of skill or attention is not thus 
shown by expert evidence applied to 
the facts, there is no evidence of it 
proper to be submitted, to the jury.” 
Ewing v. Goode, supra. 


[a] Where customary symbols 


are used in a plan to indicate the’ 


use of certain materials, “courts can- 
not take notice of the meaning of 
these symbols in the absence of 
proof; but, equally, when uncontra- 
dicted proof is given by competent 
witnesses of the signification of such 
a symbol, courts are not at liberty to 
disregard it.” Hart v. Brooklyn, 31 
App. Div. (N. Y.) 517, 520, 52 NYS 
113. 

80. Chicago, etce., R. Co. v. Gil- 
more, (Okl.) 152 P 1096. 

81. Patrum v. St. Louis, etc. R. 
Co., (Mo. A.) 129 SW 1041; Lassas v. 
McCarty, 47 Or. 474, 84 P 76; Teter 
v. Teter, 59 W. Va. 449, 53 SE 779. 

[a] The rule applies to a state- 
ment: (1) As to mental condition. 
Lassas v. McCarty, 47 Or. 474, 84 P 
76. ‘(2) As to competency to execute 
a deed. Teter vx Teter, 59 W. Va. 
449, 58 SE 779. (3) That a jolt in 
coupling cars was an unusual one. 
Patrum v. St. Louis, ete. R. Go., 
(Mo. A.) 129 SW 1041 (little, if any, 
probative value). 

82. See Witnesses [40 Cye 2593]. 

83. Ark.—Reiff v. Des Moines In- 


terstate Business Men’s Acc. Assoc., 
127 Ark. 254, 192 SW 216. 

Ind.—Humphries v. Johnson, 20 
Ind. 190. © 

Mich.—Olson v. Manistique, 110 
Mich. 656, 68 NW 986. 

Mo.—MacDonald v. Metropolitan 
St. R. Co., 219 Mo. 468, 118 SW. 78, 
16 AnnCas 810; Patterson v. Spring- 
field Tract. Co., 178 Mo. A. 250, 163 
SW 955. 

Nebr.—In re O’Connor, 101 Nebr. 
617. 164-NW 570. ¢ 

N, Y.—Taft v. Brooklyn Heights 
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A 


exist,®° and the 


R. Co., 14 Mise. 390, 35 NYS 1042. 

Tex.—St. -Louis Southwestern R. 
Co. v. Horne, 105 Tex. 135, 145 SW 
1186; Houston Belt, ete, R. Co. v. 
Vogel, (Civ. A.) 179 SW 268;. Fidelity, 
oie Co. v. Joiner, (Civ. A.) 178 SW 

Vt.—State v. Ward, 39 Vt. 225. 

Wash.—Sedro-Woolley v. Willard, 
71 Wash. 646, 129 P 372. 

Wis.—Wanta v. Milwaukee Elec- 
tric Rs etc... Co.4148, Wis.2295, 134 
NW 133. 

84. U. S.—The Conqueror, 166 U. 
S. 110, 17 SCt 510, 41 L. ed. 937; Head 
V,, Hargrave, 105 U. S,.45,.26 1... ed. 
1028; U. S. v. McGlue, 26 F. Cas. No. 
ES GUO hme OunC, is 

Colo.—Bourke v. Whiting, 19 Colo. 
1, 34 P 172; Leitensdorfer v. King, 7 
Colo. 436, 4 P 37; Kilpatrick v. Haley, 
6 Colo. A. 407, 41 P 508. 

Ind.—Cuneo v. Bessoni, 63 Ind. 524. 

Kan.—Anthony vy. Stinson, 4 Kan. 


211. 

Bb eioennlalp v. Bailey, 4 La. Ann. 
Md.—Davis v. State, 38 Md. 15. 
Mich.—Olson vy. Manistique, 110 


Mich. 656, 68 NW 986. 

Mo.—-Hall v. St. Louis, 138 Mo. 618, 
40 SW 89, 42 LRA 753; Patterson v. 
quent Co., 178 Mo, A. 250, 163 SW 

N. Y.—Van Wycklen v. Brooklyn, 
118 N. Y. 424, 24 NE 179; Frace v. 
New York, etc., R. Co., 68 Hun 325, 
22 NYS 958; In re Benjamin, 136 
NYS 1070. 

Pa.—Evans v. Fox, 8 Pa. Dist. 383, 
22, 5Pa.cCon 031. 

S. C.—Jones y. Fitzpatrick, 47 8. C. 
40, 24 SE 1030. 

Utah.—In re Swan, 170 P 452.’ 

Vt.—State v. Ward, 39 Vt. 225. 

Wis.—Jones v. Roberts, 96 Wis. 
427, 70 NW 685, 71 NW 883. : 

“These opinions, though proper for 
your respectful consideration, and 
entitled to have, in your hands, all 
that weight which reasonably and 
justly, belong to them, are neverthe- 
less not binding on you, against your 
own judgment, but should be 
weighed, and, especially where they 
differ, compared by you, and such 
effect allowed to them as you think 
rizht; not forgetting, that on you 
alone rests the responsibility of a 
correct verdict.” U. S. v. McGlue, 
IGE is CasqmNOdy Lo, O69 wlencurt.w sab 0; 

{a] The rule applies where re- 
sults of a post-mortem examination 
are stated. Dupre v. Desmaret, 5 La. 
Ann. 591. 

{bj Whether experts have suffi- 
cient skill to render their opinions 
of any importance is for the jury to 
determine. State v. Ward, 39 Vt. 
225. 

[c] However specialized, abstruse, 
or recondite the matter of art or sci- 
ence involved in the inquiry may be, 
if the testimony of experts is con~- 
flicting the jury must necessarily de- 
cide where the balance of probability 
lies. Gorman v. St. Louis Transit 
Co., 96 Mo. A. 602, 70 SW 731; Hur- 
ley v. New York, ete., Brewing Co., 
18 App. Div. 167, 48 NYS 259; Jones 
v. Roberts, 96 Wis. 427, 70 NW 685, 
71 NW 883. 

[d] Where the court tries issues 
of fact the rule is the same. Evans 
vy. Fox, 8 Pa. Dist. 383, 22 Pa, Co. 
537. 

85. U. S.—Norton v. Jensen, 49 
Fed. 859, 1 CCA 452. 

Ga.—Southern R. Co. v. Tankersley, 
8 Ga. A. 548, 60 SE 297. 
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precise point to be passed upon by the jury, does. 
not relieve them of the power and consequent re- 
sponsibility of deciding,“* and they may believe 
a less technically trained set of witnesses.* 
equally within the special function of the jury to 
decide which of the facts upon which, hypothetical- 
ly stated, the answer of the expert is based, actually 


It is 


opinion has no probative force in 


case the jury does not accept such facts as true.8? 


sean rat i 122 NW 

La.—Rickerson v. Minden, 127 La. 
407, 53 S 667. : 

Mich.—Peo. v. Thompson, 122 Mich. 
411, 81 NW 344. 

Miss.—Bacot v. State, 96 Miss. 125, 
50°S 500. 

N. Y.—Matter of Schober, 90 Misc. 
230, 154 NYS 309. 

See also infra § 828. 

[a] Where the judge decides mat- 
ters of fact the rule is the same. 
Norton v. Jenson, 49 Fed. 859, 1 CCA 
452 (patent). 


re Winslow, 


86. U. S—uU. S. v. McGlue, 26 F. 
Cas. No. 15,679, 1 Curt. 1. 
Ala.—Parrish vy. State, 139 Ala. 


16, 36 S 1012. 

Cal.—Peo. v. Barthleman, 120 Cal. 
ems 22s OE 

Ga.—Central R., etc., Co. v. Malts- 
by, 90 Ga. 630, 16 SE 953. 

Ida.—Osborn v. Carey, 24 Ida. 158, 
132 P 967. 

J1l.—Peo. v. Johnson, 70 Ill. A. 634. 

Ind.—Guetig v. State, 66 Ind. 94, 32 
AmR 99; Bishop v. Spining, 38 Ind. 
143; Davis v. State, 35 Ind. 496, 9 
AmR 760. 

Kan.—Murry v. Woodson County, 
58 Kan. 1, 48 P 554. 

Me.—Savoy v. McLeod, 111 Me. 234, 
88 A 721, 48 LRANS 971; Hovey v. 
Chase, 52 Me. 304, 883 AmD 514. 

Mass.—Ryan v. Fall River Iron 
Werks Co., 200 Mass. 188, 86 NE 310. 

Mich.—Peo. v. Foley, 64 Mich. 148, 
31 NW 94. 

Minn.—Loucks v. Chicago, etce., R. 
Co., 31 Minn. 526, 18 NW 651. 

Mont.—De_ Sandro v. Missoula 
Light, etc., Co., 52 Mont. 333, 157° P 


641. 

N. Y.—Wendell v. Troy, 39 Barb. 
329, 4 Abb. Dec. 563, 4 Keyes 261. 

R. I.—Kearner v. Charles S. ,Tan- 
neriCo. a5) Roploe20a Loar esac 
LRANS 587. 

Vt.—Hathaway v. National L. Ins. 
Co:, 48) Vt. 335. 

Wash.—Helland v. Bridenstine, 55 
Wash. 470, 104 P 626; State v. Un-- 
derwood, 35 Wash. 558, 77 P 863. 

W. Va.—Bowen v. Huntington, 35 
W. Va. 682, 14 SE 217. : 

“Tf you consider that any of these 
states of fact put to the physicians 
are proved, then the opinions thereon 
are admissible evidence to be 
weighed by you. Otherwise, their 
opinions are not applicable to this 
case.”’”) U. S> v.. McGlue, -26,—. Cas} 
No.1 5679 otCurt.. 1 0% 

[a] The evidentiary value of 
facts, as distinguished from the 
question of their existence, may well 
be a matter of science or experience 
with which a skilled witness is alone 
competent to deal. Bowen v. Hunt- 
ington, 35 W. Va. 682, 14 SE 217. 

{b] The answer itself has no 
tendency to establish the fact on 
which it was based. Central R., etc., 
aR v. Maltsby, 90 Ga. 630, 16 SE 
Sour 

{c] Disputed facts—‘“If an ex- 
pert gave an opinion based upon con- 
cededly disputed facts, that is, facts 
not assumed to be true, such opinion 
wou!ld be of little value.” Guarantee 


Trust, ete., Co. v. Waller, 240 Pa. 
575, 584, 88 A 13. 
87. Cal—In re Purcell, 164 Cal. 


300, 128 P 932. 

Tda.—Osborn v. Carey, 24 Ida. 158, 
LA20P 967: 

Ind.—Taylor v. Taylor, 174 Ind. 
670, 93 NE 9; Guetig v- State, 66 Ind. 
94, 32 AmR 99. 
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It is not, however, to be understood that the entire 


answer fails unless all the facts 


the hypothesis are found by the jury; for the jury 


may accord weight to the answer 


they find the facts to have been proved.®® 
answer based on incorrect assumption of facts is 
The weight of the 
opinion of an observer is dependent upon the ex- 
tent to which such opinion is supported by the 
facts and circumstances detailed by the witness.°° 
It is therefore beyond the function of the judge to 


not entitled to any weight.®® 


assign any formula for weighing 
that the weight of the judgment is 
the correspondence of the facts sta 
and those established by the eviden 


Iowa.—Tracy v. Mt. Pleasant, 165 
Towa 435,:146 NW 78, 148 NW 637; 
Kesselring v. Hummer, 130 Iowa 145, 
106 NW 501. 

Mass.—Ryan v. Fall River Iron 
Works Co., 200 Mass. 188, 86 NE 
310. 

Mich.—Dudley v. Gates, 124 Mich. 
440, 838 NW 97, 86 NW 959. 

N. Y.—Matter of Robinson, 87 
Mise. 164, 150 NYS 115. 

“If the facts fail, the opinion based 


upon them must fail also.” Guetig v. 
State, 66 Ind. 94, 104, 32 AmR 
99. 

{a] Little weight will be given to 


a physician’s answer to a hypotheti- 
cal question which assumes facts not 
found by the court. Matter of Rob- 
j Sime Mise. 164," “50 NYS 


{b] Assuming point in dispute.— 
The opinion of an expert witness on 
the question of insanity, which as- 
sumes the point in dispute, is value- 


less. Ames v. Ames, 75 Nebr. 473, 
106 NW 584. 
{c] It is proper to instruct the 


jury if the assumed facts or any of 
them are not true, the judgment may 
be rejected by them. Dudley v. 
Gates. 124 Mich. 440, 83 NW 97, 86 


NW 959. 
88. Ind.—Guetig v. State, 66 Ind. 


94, 32 AmR 99. 

Iowa.—Stutsman Sharpless, 125 
Iowa 335, 101 NW 105. 

Mich.—Turnbull v. Richardson, 69 
Mich. 400, 37 NW 499. 

N. Y.—Peo. v. Benham, 160 N. Y. 
4025 55 NE 11, 14 Ni Yo Cro 188° 

Tenn.—Woodward v. lowa L. Ins. 
Co., 104 Tenn. 49, 56 SW 1020. 

fa] It is proper to instruct the 
jury that the value of the evidence 
varies with the conformity of the 


facts to the hypothesis. Woodward 
v. Iowa L. Ins. Co., 104 Tenn. 49, 56 


Vv. 


Sw 1020. 

g9. Kirsher v. Kirsher, 120 Iowa 
337, 94 NW 846; Hall v. Rankin, 87 
Iowa 261, 54 NW 217; Stephens v. 
Peon, Labk Ore ooo slate. Lo uN 
549]; In re Richmond, 206 Pa. 219, 


55 A 970. L 

90. Ark.—Selle v. Rapp, 115 Ark. 
606. 170 SW 1021. 

Tll.—Healea v. Keenan, 244 Ill. 484, 
91 NE 646. 

Ind.—Crawfordsville Trust Co. 
Ramsey, 178 Ind. 258, 98 NE 177. 

Iowa.-—In re Wharton, 132 Iowa 
714, 109 NW 492. 

Ky.—Phillips v. Phillips, 149 Ky. 
206, 148 SW 51; Clark v. Young, 146 
Ky. 377, 142 SW 1032. 


Vv. 


La.—Kelley v. Colorado, ete, R. 
Co., 123 La. 1088, 49 S 717. 

Se: Y.—In re Carpenter, 145 NYS 
365. 

Or.—Bowman v. Wade, 54 Or. 347, 
103 P 72. 

S. D—In re Hackett, 33 S. D. 208, 
145 NW 487. 


W. Va.—Teter v. Teter, 59 W. Va. 
449, 53 SE 779. 

“On the question of the competency 
of a grantor to execute a deed, the 


ted to the expert 


EVIDENCE 


which constitute 


in proportion as 
But an 


the evidence, as 
dependent upon 


ce,®+ or upon the 


to form intelligent opinions, respect- 
ing his competency, depends upon 
the reasons therefor afforded by the 
facts upon which they are predicated, 
as stated by the witnesses. Where 
the opportunities of such witness to 
obtain knowledge of the grantor’s 
mental condition have been but 
slight, and the facts given are 
meager, Such evidence is entitled to 
but little weight.’ Teter v. Teter, 
supra. 

[a] Where no facts given.—(1) 
The opinion of witnesses that a per- 
son has not capacity to contract is 
not entitled to much weight when no 
facts on which the opinion is based 
are viven except that the person is 
a bad trader. Riley v. Albertson, 11 
Ky Ope  Sl65 oO icy isto Ole = sC2) eine 
opinion of a nonexpert witness that 
testator is not of sound mind is not 
entitled to any weight, if he does 
not state the facts on which he bases 
such opinion. Brainard vy. Brainard, 
259 Ill. 618, 103 NE 45. To same ef- 
fect Selle v. Rapp, 115 Ark. 606, 170 
SW 1021 (as to sanity of grantor 
in deed); Butt v. Boren, 8 Ky. Op. 
832. (3) Where evidence does not 
show the circumstances of hiring of 
an employee or what was said and 
done at the time of such hiring, but 
the witnesses merely state their con- 
clusions, such evidence is insufficient 
to warrant a finding as to which of 
two ‘companies hired such employee. 
Fisher v. Charles Levy Circulating 
Co.,/ 182) Til Al 393) 

[b] An opinion as to the sanity 
of the grantor by a subscribing wit- 
ness to a mortgage was without 
weight, where it was limited to the 
witness’ observation at the time of 
taking the acknowledgment, and the 
witness did not give any reason for 
his opinion. Bowman y. Wade, 54 
Or: 347, 103" P* 72. 

[c] An opinion that one had not 
capacity to contract is not entitled 
to much weight where the only fact 
given as a basis for the opinion is 
that the person in question is a bad 
trader. Riley v. Albertson, 11 Ky. 
Op. 316, 3 KyL 391. 

[d] An opinion as to the age of 
an instrument in writing is entitled 
to little, if any, weight, in the ab- 
sence of evidence of how the instru- 
ment has been kept and of the kind 
of ink used. Putnam vy. Hamilton, 
ee Iowa 702, 140 NW 886, LRA1918B 

[e] Error of witness as to facts. 
—The probative value of the opinion 
of a witness that a train could have 
been stopped in time to have avoid- 
ed injury to a servant negligently on 
the track falls where it appears that 
the witness was in error as to the 
most essential condition on which 
the opinion was predieated. Norfolk, 
etc., R. Co. v. Sollenberger, 110 Va. 
606. 66 SE 726. 857. 

[fl Not disregarded because basis 
insufficient.—An opinion of a nonex- 
pert as to the sanity of a testatrix is 
not to be disregarded because the 


value of the opinions of non-expert 
witnesses, who have had opportunity 


facts stated by the witness as the 
basis for his opinion that testatrix 


[§ 823 


ability of the witness, judging by the laws of mind, 
to deduce a correet conclusion;%? that the skilled 
observer is entitled to greater consideration than 
the unskilled;*? or that the expert evidence of the 
skilled witness is not entitled to confidence.®* 
it has been held not error to charge concerning the 
testimony of experts that other things being equal 
the testimony of the greater number should be en- 
titled to the greater weight.°® 
testimony of an expert is based on his reading and 
not on his personal experience is not a sufficient 
reason for attaching a low value to his statement.°® 
Opinion evidence alone may be sufficient to support 
a verdict or finding,®? and it is not proper for the 
court to reject the evidence merely because it seems 


But 


The fact that the 


was of unsound mind are insuffi- 
cient to establish such unsoundness. 
Barr v. Sumner, 183 Ind. 402, 107 
NE 675, 109 NE 193. 

91. Blough v. Parry, 144 Ind. 463, 
40 NE 70, 43 NE 560; Stutsman v. 
Sharpless, 125 Iowa 335, 101 NW 105; 
Hall v. Rankin, 87 Iowa 261, 54 NW 
217; King County v. Whittlesey, 52 
Wash. 206, 100 P 320. 

[a] It is objectionable for the 
court to invade the jury’s province 
by indorsing the theory of one set 
of experts and declining to allow 
counsel te address the jury on the 
theory of another ‘set produced by 
himself. Fox v. Peninsular White 
Lead, etc., Works, 84 Mich. 676 
48 NW 2038. 

92. Blough v. Parry, 144 Ind. 463, 
40 NE 70, 43 NE 560. 

93. Carpenter vy. Calvert, 83 Ill. 
en In re Winslow, (lowa) 122 NW 

ae 

{a] The rule applies where the 
question is as to mental capacity. 
Carpenter v. Calvert, 83 Ill. 62. 

94. Gunter v. State, 83 Ala. 96, 3 
S 600; Pannell v. Com., 86 Pa. 260 
[rev 9 LancBar 82]. 

95. Spensley v. Lancashire Ins. 
Co., 62 Wis. 443, 22 NW 740. 

$6. Perkins v. U. S., 228 Fed. 408, 
142 CCA 688. 3 

97. U. S.—Preston v. Western 
Union Tel. Co., 250 Fed. 480; Adtna 
L. Ins. Co. v. Wicker, 240 Fed. 398, 
153 CCA 324; Hostetter Co. v. Gal- 


‘lagher Stores, 142 Fed. 208. 


Iowa.—Webster County vy. Nelson, 
154 Iowa 660, 185 NW 390. 

Kan.—-Spaeth v. Kouns, 95 Kan. 
320, 148 P 651, LRA1915E 271. 

Minn.—Sawyer  v. Berthold. 116 
Minn. 441, 1384 NW 120. 

Mo.—Farrar v. Metropolitan St. R. 
Co., 249 Mo. 210, 155 SW 439: Hutton 
v. Metropolitan St. R. Co., 166 Mo. A. 
645, 150 SW 722. 

Nebr.—Davis_ v. South Omaha 
eavel Dist., 84 Nebr. 858, 122 NW 

N. H.—Turner v. Cocheco Mfg. 
Co., 75 N. H. 521, 77 A 999. 

Tex.—St. Louis Southwestern R. 
Co. v. Horne, 105 Tex. 135, 145 SW 
1186 [aff (Civ. A.) 1380 SW 1025]: 
Texas, ete., R. Co. v. Townsend, (Civ. 
A.) 106 SW 760. 


Wash.—Rothrock y. Hunter, 66 
Wash. 5438, 119 P 1114. 
Wis.—Kortendick v. Waterford, 


142 Wis. 413, 125 NW 945. 

[a] The testimony of medical ex- 
perts is a sufficient foundation to au- 
thorize the recovery of damages for 
physical injuries, although there is no 
other evidence thereof. Hutton v. 
Metropolitan St. R. Co., 166 Mo. A. 
645, 150 SW 722. 

[b] BPossibility—In an action for 
the loss of a Shorse, caused by a de- 
fect in the highway, expert testi- 
mony that the death of the horse 
might have resulted from the acci- 
dent, has been held to warrant the 
jury in finding that the death of the 
horse was caused by the accident. 
Kortendick v. Waterford, 142 Wis. 
413, 125 NW 945. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to be of but slight weight,®* nor may the triers of 
fact arbitrarily disregard the testimony of experts or 
skilled witnesses.°® But the judgment of an expert, 
when opposed to undisputed facts and the dictates of 
common sense, will not support a verdict,! and the 
court should not permit the jury to be influenced 
by evidence on which they could not, within the 
laws of correct reasoning, make a finding.2 Mere 
conclusions of an unskilled witness possess no 
probative value,* and the same is true of a con- 
clusion of law. Where a witness testified to the 
value of land per acre, the fact that he had in 
mind one hundred acres instead of fifty acres, 
which was the area of the land in question, would 
not affect the value of his testimony.® 

[§ 824] 2. Inference. While there can be lit- 
tle question that as between the evidence of a 
skilled and that of an unskilled witness of phenom- 
ena of a technical nature, the greater weight lies 
with the skilled observer;* a doubt may arise as 
to the relative weight to be attached to the infer- 
ences of a skilled observer and a witness of the 
same or greater scientifie or practical qualification 
who has not seen the phenomena but who is testify- 


EVIDENCE 


(220. J.] 733 


ing from a supposition of the existence of certain 
facts. The advantage in practical administration of 
expert testimony as contrasted with that of a 
skilled observer lies in the greater certainty of the 
basis involved in the expert’s judgment. In the 
hypothetically stated question the facts are enumer- 
ated; the lmits of the field covered by the infer- 
ence are definite. Precisely the same hypothesis 
may be stated to another expert; or the hypothesis 
may itself be so varied in repeated questions as 
to cover all aspects in which the evidence is likely 


to impress the jury. The inferiority of expert testi- 


mony lies in two considerations: (1) The enumera- 
tion of facts is less complete than an equally skilled 
observer could perceive; and (2) the mental process 
is less immediate to the facts. The facts constitut- 
ing part of the basis for the expert’s judgment are 
frequently definite merely because they are incom- 
plete. Where an observer presents to the tribunal 
his inference because he cannot state all the facts 
to the jury with the fullness necessary to enable 
them to draw an accurate inference, a fortiori such 
facts cannot be placed hypothetically before the 
expert so fully as to make his inference from them 


93: rearl v., Omaha, etc, KR. Co:, 
115 Iowa 535, 88 NW 1078; Bucher 
v. Wisconsin Cent. R. Co., 139 Wis. 


597, 120 NW_ 518. 


99. Ala.—Harris v. Nashville, etc., 
EVE CO.. Vos Alar too, 445 9962, e14 
LRANS 216. 


Ga.—Tifton Citizens’ Bank v. Tim- 
mons, 15 Ga. A. 815, 84 SE 232. 

Ill.— Moustgaard Vv. Industrial 
Commn., 287 Ill. 156, 122 NE 49. 

Iowa.—-Webster County v. Nelson, 
154 Iowa 660, 135 NW 390. 

Ky.—J. T. Morgan Lumber Co. v. 
Williams, 143 Ky. 115, 136 SW 131. 

Mo.—Kerwin v. Friedman, 127 Mo. 
AceoLg, 105 Siw 1102. 

Va.— Wilson v. Virginia Portland 
R. Co., 122 Va. 160, 94 SE 347. 

Wis.—Jensen v. Wisconsin Cent, R. 
Co., 145 Wis. 226, 128 NW 982. 

{a] Jurors without knowledge of 
the subject should not disregard ex- 
pert testimony not in any way _dis- 
credited. Burton v. Neill, 140 Iowa 
141, 118 NW 302, 17 AnnCas 532; 
Kerwin v. Friedman, 127 Mo. A. 519, 
105 SW 1102. 

[bj] Testimony in accordance with 
common knowledge.—In the absence 
of proof to the contrary, expert tes- 
timony that a locomotive can be 
stopped quicker by not reversing it, 
when the air brakes are applied, than 
by both reversing and applying the 
brakes, is conclusive on the court or 
jury; common knowledge, if resorted 
to, corroborating such testimony. 
Harris v. Nashville, ete., R. Co., 153 
Ala. 139, 44 S 962, 14 LRANS 261. 

{c] Location of switch and cattle 
guard.—In an action against a rail- 
road company for injuries by the fire- 
man falling on a cattle guard while 
attempting to alight from the engine 
to throw a switch, the jury could not 
base their finding that the railroad 
’ company was guilty of negligence in 
placing the cattle guard so close to 
the track, on inferences from the 
phvsical situation, in the face of un- 
disputed expert testimony that the 
switch and cattle guard were lo- 
cated in accordance with the ordinary 
construction of railroads, and par- 
ticularly of defendant’s road, since 
the proper standard of defendant’s 
duty was the care which the great 
mass of mankind ordinarily exer- 
cises under similar circumstances. 
Jensen v. Wisconsin Cent. R. Co., 145 
Wis. 326, 128 NW 982. 

[d] Law of another state.—(1) 
Where an expert has testified as to 
the laws of another state, the court, 
in the absence of the facts upon 
which the witness based his conclu- 
sions, is bound by such conclusions, 


and will not search the decisions of 
the other state to ascertain what its 
law is, or whether the law as stated 
has been changed; but where the 
facts on which th opinion of the wit- 
ness is based are stated or made 
accessible by reference, or where the 
evidence is conflicting, the court may 
read the designated opinions, and de- 
termine for itself the proper con- 
struction to be placed upon them. 
Pittsburg, etc., R. Co. v. Austin, 141 
Ky. 722, 1383 SW 780. (2) Where 
two attorneys of Tennessee testify 
as to the law of that state, their tes- 
timony, being uncontradicted, must 
be accepted as correct. J. T. Mor- 
gan Lumber Co. v. Williams, 143 Ky. 
115, 136 SW 181. 


a - S—New York Cent, etc., 
a Vrs mae Wea. Gus. Laue CeAL 

Ala.—Hicks yv. Burgess, 185 Ala. 
584, 64 S 290. 

Ky.—Louisville, ete, R. Co. v. 
Jolly, 90 SW 977, 28 KyL 989. 

Mass.—Toy v. Mackintosh, 222 


Mass. 430, 110 NE 1034, AnnCasi1918C 
1188. 

Minn.—Johnson v. Great Northern 
R. Co., 107 Minn. 285, 119 NW 1061. 

Mo.—Roberts v. Jones, 156 Mo, A. 
552, 137 SW 6389. 

N. Y.—In re Gedney, 142 NYS 157; 
In re Schmidt, 139 NYS 464. 


Utah.—Foulger v. McGrath, 34 
Utah 86, 95 P 1004. 
Wash.—Cavelin V. Stone, etc., 


Corp:;, 613 Wash. 375, LL2 P7349" 

Wis.—Ladwig v. Jefferson Ice Co., 
141 Wis. 191, 124 NW 407; Baxter v. 
Chicago, etc., R. Co., 104 Wis. 307, 
80 NW 644. 

“Obvious error of cpinion, opinion 
based on insufficient data, or nonsense 
clothed in words cf ‘learned length,’ 
may be disregarded by this court as 
a basis for supporting a_ verdict.” 
Bucher v. Wisconsin Cent. R. Co., 139 
Wis. 597, 608, 120 NW 518. 

{a] Ilustrations.—(1) The jury 
may disbelieve uncontradicted expert 
testimony that for a dentist to allow 
a tooth to fall into a patient’s throat 
was consistent with due care. Toy v. 
Mackintosh, 222 Mass. 430, 110 NE 
1034, AnnCasi1918C 1188. (2) If a tes- 
tator is proved to be rational on cer- 
tain days, a medical diagnosis that 
from certain pathological symptoms 
he could not be rational on any day 
is in law rejected. In re Schmidt, 139 
NYS 464. 

{[b] Probative testimony sustained 
by physical facts cannot be overcome 
by the testimony of expert witnesses. 
Cincinnati, ete., R. Co. v. Webber, 178 
Ky. 171, 198 SW 756. 


|:eoywetes i. “Cor, 


[c] Expert evidence will be 
stricken out if manifestly absurd. 
Haviland v. Kansas City, etc., R. Co., 
172 Mo. 106, 72 SW 515. 

2. Sayre v. Princeton Univ., 192 
Mo. 95, 90 SW 787; In re Klein, 207 
Pa. 191, 56 A 422, 

[a] INustration.—The opinions of 
attending physicians as to testator’s 
mental condition could not prevail as 
against evidence that he knew the 
condition of his property, remem- 
bered his children, the disposition he 
desired to make of his property, and 
was doing business in his own name 
and running a hotel. In re Klein, 207 
Pa. 191, 56 A 422. 

[b] In a will contest on the 
ground of mental incapacity on tes- 
tator’s part, the courts will not ac- 
cept the opinion of medical. experts, 
based on facts which the law does 
not rercegnize as showing a want of 
capacity to make a will. Sayre v. 
Seen Univ., 192, Mo. 95, 90 SW 
787. 
10e Ala.—Dillard vy. Johnson, 79 S 
Cal.—In re Flint, 177 P 451. 

Ill.— Lloyd v. Rush, 273 Ill. 
113 NE 122. 

Ind.—Ramseyer v. Dennis, 116 NE 


417. 

Ky.—Schrodt v. Schrodt, 181 Ky. 
174, 203 SW 105. 

Sy onnatea ania Os v. Brown, 193 SW 

Tex.—San Antonio Water Supply 
Co. v. Castle, (Civ. A.) 199 SW .300; 
Webb v. Reynolds, (Commn. A.) 207 
SW 914. 

Wis.—Hackley-Phelps-Bonnell Co. 
v. Industrial Commn., 165 Wis. 586, 
162 NW 921, LRA1918A 277. - 

[a] The rule has keen applied to 
expressions that the jolt which ac- 
companied the stopping of a freight 
train was a “terrible shock,” “a se- 
vere shock, sufficient to knock the 
breath out of me.” Hawk v. Chica- 
130 Mo. A. 658, 108 


489, 


Sw 1119. 

4 Quitman Oil Co. v. Peacock, 14 
Ga. A. 550, 81 SE 908; Carter v. Elk 
Coal Co., 173 Ky. 378, 191 SW 294. 

5. Tennessee Coal, ete., Co. v. Mc- 
Million, 161 Ala. 130, 49 S 880. 

6. Ark.—St. Louis, etc., R. Co. v. 
Brown, 62 Ark. 254, 35 SW 225. 


Cal.—In re Thomas, 155 Cal. 488, 
LODE 98s 
Del.—Rodney v. Burton, 27 Del. 


171, 86 A 826. f 

Iowa.—Martinek v. Swift, 122 Iowa 
611, 98 NW 477. 

Mich.—O’Brien v. Brotherhood of 
American Yoemen, 183 Mich. 86, 150 
NW 130. 
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of any value to the jury.’ 


mon experience 


N. Y.—Matter of Schober, 90 Misc. 
230, 154 NYS 309. 


Philippine.—U. S. v. Mendoza, 21 
Philippine 407. 

Va.—Young v, Barner, 27 Gratt. 
(68 Va.) 96. 

[a] Accordingly, where an un- 


skilled observer testifies to his infer- 
ence upon a technical subject and is 
contradicted by the skilled witnesses 
called by both parties a verdict based 
upon the sole evidence of the un- 
skilled witness will not be allowed to 
stand. Martinek v. Swift, 122 lowa 
611, 98 NW 477. : 

{b] Mental condition or capacity. 
—(1) On questions of sanity or in- 
sanity the testimony of medical wit- 
nesses is of much greater value than 
that of persons who have no scien- 
tific or experimental knowledge on 
the subject of insanity, and who can 
speak only fiom observation of out- 
ward sign or appearances. State v. 
Reidel, 14 Del. 470, 14 A 550. (2) The 
testimony of physicians upon mental 
capacity is not entitled to any great- 
er weight than that of other persons 
of good judgment. Austin v. Aus- 
tin, 260 Ill. 299, 103 NE 268, AnnCas 
1914D 336. 

[ec] “In controversies touching 
testamentary capacity, the evidence 
being a,mere matter of opinion, is 
generally of a conflicting character. 
As a general rule such evidence un- 
less founded on facts, except in the 
case of experts, has but little weight 
with the courts’ and juries. An ex- 
ception to this rule is allowed as to 
the subscribing witnesses, who are 
regarded in the law as placed around 
the testator to guard against fraud, 
and to ascertain and to judge of his 
capacity. But it is also held upon 
good authority, that a person who 
signs his name as a witness to a 
will, by his act of attestation sol- 
emnly testifies to the sanity of the 
testator. If he afterwards attempts 
to impeach the validity of the will 
his evidence is not to be positively 
rejected; but it is to be received with 
the most ‘scrupulous jealousy.” 
Young vy. Barner, 27 Gratt. (68 Va.) 
96, 103. 

{d] Time of observation.—The 
testimony of experts as to a testa- 
tor’s mental condition several years 
prior to the execution of the will is 
not entitled to more weight than the 
testimony of distinterested lay at- 
testing witnesses. Matter of Schob- 
er, 90 Mise. 230, 154 NYS 309. 

[e] The grade of evidence is the 
same, the inference of an unskilled 
observer not being secondary evi- 
derce as compared with the infer- 
ence of a skilled observer. HBlliott 
v. Van Buren, 338 Mich. 49, 53, 20 
AmR 668 (‘Where living witnesses 
are placed on the stand, one is in 
law on the same footing with an- 
other. If he can testify at all, he 
can testify in the presence as well 
as in the absence of those who may 
be supposed wiser or more reliable. 
‘ . We think there is no rule which 
can prevent ordinary witnesses from 
describing what they see, or from 


In other words the ex- 
pert stands ir’ the same position regarding the 
original perception that the jury themselves occupy. 
In coordinating the separate mental impressions in- 
to a judgment the expert 1s compelled to use rather 
the functions 0: imagination and reasoning than the 
more vivid anc inerrant faculties of sense, percep- 
tion, and the semi-instructive coordination of com- 
On the other hand the skilled 
observer possesses the relative advantages: (1) That 
he has a broader, if less distinct, basis for his in- 
ference; (2) that he is dealing directly with the 
subject matter; and (3) that he is able to seize 
upon some minute but possibly important phenom- 
enon which would conceal its value from the or- 
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intellect ; 


is for the jury.® 
cided leaning in 


testifying concerning the kind of 
injury or sickness of others whom 
they have had occasion to consort 
with, unless it is sumething out of 
the common course of general infor- 
mation and experience, or unless the 
question presented involves medical 
knowledge beyond that of ordinary 
unprofessional persons. It would be 
ridiculous to shut out testimony of 
what any juryman would understand 
well enough for all the exigencies of 
the case befere him, Simply because 
no physician has seen or examined 
the party. It would lead to a denial 
of justice in all cases of bodily in- 
juries and sickness which did not 
occur within range of medical help, 
and which were not regarded as so 
difficult of treatment as to demand 
it’); Peo. v.. Fernandes, 35 N. Y. 49, 
61 (‘The testimony of the chemist 
who has analysed blood, and that of 
the observer who has merely recog- 
nized it, belong to the same legal 
grade of evidence; and though the 
one may be entitled to much greater 
weight than the other with the jury, 
the exclusion of either would be il- 
legal’). 

7. Porter v. Pequonnoc Mfg. Co., 
17 Conn. 249, 256; Cadwell v. Arn- 
heim, 152 N. Y. 182, 46 NE 310; Pease 
Furniture Co. v. Kelser, 21 App. Div. 
631, 47 NYS 473; Weber v. Third 
Ave. BR. Co., 42 NYS 789. 

“It is impossible for a person, how- 
ever skillful or scientific, to give an 
intelligent or precise opinion on facts 
testified to by another witness, in the 
manner in which they are frequently 
related. Such witness may detail, in 
the best manner he can, the facts on 
the subject of which the opinion of a 
scientific person is ‘sought; but it 
may be impossible to extract from 
his testimony the data for such an 
opinion, with sufficient precision or 
certainty.” Porter v. Pequonnoc 
Mfg. Co., supra. 

8. Goodwin v. State, 96 Ind. 550; 
McNamara v. St. Louis Transit Co., 
106 Mo. A. 349, 80 SW 303. 

9. Ga—Western, etce., R. Co. 
Robinson, 119 Ga. 331, 46 SE 425. 

Ida.—Kelly v. Perrault, 5 Ida. 221, 
48 P 45. 

Ill.— Rutherford y. Morris, 77 Ill. 
897; Skulimowski v. Deahl, 169 Il. 
A. 355; Kinkaid v. Kinkaid, 168 Ill. 
A. 333. 

La.—Virgin v. Dawson, 15 La. 
Ann. 532; Forsyth vy. Despierris, 15 
La. 215. 

Mo.—Oskorn v. Wabash R. Co., 179 
Mo. A. 245, 166 SW 1118; McNamara 
v. St. Louis Transit Co., 106 Mo. A. 
349, 80 SW 303; Highfill v. Missouri 
Pac: at, Co. 93..Mo. Ae2L9: 

N. Y.—Cadwell v. Arnheim, 152 
N. Y.. 182, 46 NE 310; Health Dept. 
vi, Purdon, 99 N. Y¥. 237, 1, NE 687, 
52 AmR 22; Pease Furnace Co. v. 
Kesler, 21 App. Div. 631, 47 NYS 473; 
Weber v. Third Ave. R. Co., 12 App. 
Div. 512, 42 NYS 789; In re Mara, 
13% NYS, 1151; 


Vv. 


jybenstome v. Kirkbride, 11 Phila. 
Vo —Wampler vy. Harrell, 112 Va. 


known to or observed by him. 
grade of intellectuality or professional skill is 
needed to deal adequately with abstract proposi- 
tions than to diagnose concrete appearances. 
the points of sresemblance are more marked than 
those of difference." The question of relative weight 
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dinary observer and so never come within the pur- 
view of the expert’s mental cognizance, because not 
embraced in his hypothesis. 
may be said, with propositions formulated by the 
the trained observer considers 


The ‘‘expert’’ deals, it 
facts 
Probably a higher 
But 


The courts have indicated a de- 
favor of the evidence furnished 


by observation,® particularly in case of mental con- 
dition 1° or capacity;?1 and it has been ruled that 


635, 72 SH 135; Howard v. Howard, 
112 Va. 566, 72 SE 133; Cheatham v. 


Hatcher); 30) )Gratt., Cis Wa.) noGamoe 
AmR 650. 
Can.—Crawford v. Montreal, 30 


Can..S.* C.. 406; 

“It was said by a distinguished 
judge, in a case before him, if there 
was any kind of testimony not only 
of no value, but even worse than 
that, it was, in his judgment, that 
of medical experts. They may be 
able to state the diagnosis of the dis- 
ease more learnedly, but, upon the 
question whether it had, at a given 
time, reached such a Stage, that the 
subject of it was incapable of mak- 
ing a centract, or irresponsible for 
his acts, the opinion of his neigh- 
bors, if men of good, common sense, 
would be worth more than that of all 
the experts in the country.” MRuth- 
erford v. Morris, 77 Ill. 397, 405. 

[a] MIlustrations.—(1) In an ac- 
tion against a railway company for 
injuries caused by a swinging door, 
which being pushed open by @ por- 
ter struck plaintiff in the back, 
knocking him over the seats and dis- 
locating his hip, evidence by experts 
that the hip could not have been dis- 
located under such circumstances 
was not sufficient to overcome posi- 
tive testimony of a physician that 
the hip was dislocated. Highfill v. 
Missouri Pac. R. Co.,.93 Mo: A. 219. 
(2) In a case of a runaway accident 
it was held that the evidence of ex- 
perts that the horses could have been 
stopped by proper*management would 
not weigh sufficiently to warrant sub- 
mitting a case to the jury as against 
the personal testimony of a com- 
petent driver, who tried in vain to 
stop them on the occasion in ques- 
tion, that it could not be done. Cad- 
well v. Arnheim, 152 N. Y. 182, 46 
NE 310. (3) In a redhibitory action, 
of two physicians testifying te the 
nature of the disease of which the 
slave died, more weight is due the 
opinion of the attending physician 
who made a post-mortem examina- 


tion. Forsyth v. Despierris, 15 La. 
10. U. S:—In re Ward, 194 Fea. 


89, 114 CCA 167 [aff 194 Fed. i74]. 

Ida.—Kelly v. Perrault, 5 Ida. 221, 
48 P 45. 

N. Y.—Matter of Phillips, 34 Misc. 
442, 69 NYS 1011. 
gi smn re Kane, 206 Pa. 204, 55 A 

W. Va.—dJarrett v. Jarrett, 11 W. 
Va. 584. 

[a] Evidence of the nersun’s acts, 
speech, ond demeanor and the opin- 
20n of physicians who had him un- 
der treatment is of greater weight 
than the hypothetical testimony of 
alienists. In re Ward, 194 Fed. 89, 
114 CCA 167 [aff 194 Fed. 174]. 

[b] On the other hand it has been 
held that in few other connections is 
the skill of the expert of more pos- 
sible value than in that of mental 
derangement. Rex y. Wright, R. & 
Re 339. 

ll. Kelly v. Perrault, 5 Ida. 221, 
48 P 45. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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it is error to speak of the testimony of a skilled 
observer as ‘‘matter of opinion.’’ 12 

3. Judgment of Expert. The general 
uncertainty and persistent disagreement of author- 
ity on many lines of professional and scientific in- 
quiry,'® the fact that this class of evidence deals 
so largely with the problematical and the con- 


[§ 825] 


jectural,‘* and the consideration 


other elements of unreliability arising from human 
frailty, bias,*® loyalty to one’s employer,’ pride 
of opinion,’® self-interest,® or the heat engendered 


by controversy,?° 


of any efficient punishment for 


12. Bennett v. Fail, 26 Ala. 605. 

13. .Kentucky. Tract., ete, Co. Vv. 
Humphrey, 168 Ky. 611, 617, 182 SW 
854 [quot Cyc]. 


14. Kentucky Tract., etc., Co. v. 
Humphrey, 168 Ky. 611, 617, 182 SW 
954 [quot Cyc]. 

155 “Kentucky Tract., etc. Co. 'v. 


Humphrey, 168 Ky. 611, 617, 182 SW 
854 [quot Cyc]. 

16.. Kentucky Tract., 
Humphrey, 168 Ky. 611, 617, 182 SW 
854 [quot Cyc]; Pannell vy. Louisville 
Tobacco Warehouse Co., 113 Ky. 630, 
68 SW 662, 82 SW 1141, 23 Kyl 
2423; Ferguson v. Hubbell, 97 N. Y. 
507, 49 AmR 544; Bucher v. Wiscon- 
SoC ente Min CO. So WS clo Onan ko) 
NW 518; In re Tracy, 10 Cl. & F. 154, 
191, 8 Reprint 700. 

“Men utterly incapable of telling 
a deliberate untruth, or deliberately 
expressing an insincere opinion, are 
nevertheless liable to be warped by 
personal interest in the deliberate 
formation of opinions. When a 
strong bias of this sort exists, their 
minds ready to receive every tittle of 
evidence on one side of a question, 
are utterly impervious to arguments 
on the other.” Lewis Authority in 
Matters of Opinion, c 3 $9. 

17. Grigsby v. Clear Lake Water 
Works Co., 40 Cal. 396; Kentucky 
Tract., etc., Co. v. Humphrey, 168 Ky. 
Old, 6107, 182 “SW 854 fquot Cyels 
Bateman v. Ryder, 106 Tenn. 712, 64 
SW 48, 82 AmSR 910. 

1g. Kentucky Tract., etc., Co. v. 
Humphrey, 168 Ky. 611, 617, 182 SW 
854 [quot Cyc]. 

19. Winans v. New York, etc., R. 
Gof 2 How. COL S,)' 88) £6 ob. eds 63s 
Kentucky Tract., etc., Co. v. Hum- 
phrey, 168 Ky. 611, 617, 182 SW 854 
Lquet. Cyel; > tborn,” va. Vorthines 
Skating Rink Co., 6 Ch. D. 415 note; 


ete, CO Vi. 


tap ves Tracy, sl0NCl Gc. Waekoe, Sabue= 
print 700. 
20. Kentucky Tract., etc., Co. v. 


Humphrey, 168 Ky. 611, 617, 182 SW 
854 [quot Cyc]. 

Ol Kentucky= slract-. seve... 10. av. 
Humphrey, 168 Ky. 611, 617, 182 Sw 
854 [quot Cyc]; Roberts v. New York 
Hig. Con 23 Nive 455. 28 IN ASG, 
13 LRA 499; Ferguson v. Hubbell, 97 
N. Y. 507, 514, 49 AmR 544. 

“Tt is generally safer to take the 
judgments of unskilled jurors than 
the opinions of hired and generally 
biased experts. Ferguson v. Hub- 
bell, supra. 

22. Kentucky Tract., ete., Co. v. 
Humphrey, 168 Ky. 611, 617, 182 SW 
854 [quot Cyc]. 

93. Cal.—Grigsby v. Clear Lake 
Water Works Co., 40 Cal. 396. 

Ind.—Goodwin v. State, 96 Ind. 550. 

Jowa.—Bever v. Spangler, 93 Iowa 
576, 61 NW 1072. 

Ky.—Kentucky Tract., etce., Co. v. 
Humphrey, 168 Ky. 611, 617, 182 SW 
854 [quot Cyc]. ; 

Md, al asmeh v. Griffith, 84 Md. 
8638, 35 A 1094. 

N. Y.—Roberts v. New York El. R. 
Co., 128 N. Y. 455, 465, 474, 28 NH 
486. 13 IzRA 499. ‘ 

Oh.—Mansfield R., ete., Co. v. Kin- 
er, 1% .Oh) Girne \Ct« N, gS. 431. 


, which more or less unconsciously 
warp the mind of the witness, even without the 
more vulgar elements of venality 24 and the absence 
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caused courts of the highest eminence to feel that 


experts are frequently rather the hired advocates of 


tice.28 


that there are 


perjury,?? have 


Pa.—Ryder v. Jacobs, 182 Pa. 624, 
38 A 471. 

EHng.—Thorn v. Worthing Skating 
Rink Co., 6 Ch. D. 415 note, 416 note. 

“It must be painfully evident to 
every practitioner that these witness- 
es are generally but adroit advocates 
of the theory upon which the party 
calling them relies, rather than im- 
partial experts, upon whose superior 
judgment and learning the jury can 
safely rely.” Grigsby v. Clear Lake 
Water Works Co.,; 40 Cal. 396, 405. 

“The particular kind of an opinion 
desired by any party to the investi- 
gation can be readily procured by 
paying the market price therefor. 
. . . He [the expert] comes on the 
stand to swear in favor of the party 
calling him and it may be said he 
always justifies by his works the 
faith that has been placed in him.” 
Roberts v. New York El. R. Co., 
supra. 

“As usual, the experts do not agree 
in their opinion. There is no rea- 
son why they should. As I have 
often explained since I have had the 
honour of a seat on this Bench, the 
opinion of an expert may be honestly 
obtained, and it may be quite differ- 
ent from the opinion of another ex- 
pert also honestly obtained. But the 
mode in which expert evidence is ob- 
tained is such as not to give the fair 
result of scientific opinion to the 
Court. A:+man may go, and does 
sometimes, to half-a-dozen experts. 
I have known it in cases of valuation 
within my own experience at the 
Bar. He takes their honest opinions, 
he finds three in his favour and three 
against him; he says to the three in 
his favour, Will you be kind enough 
to give evidence? and he pays the 
three against him their fees and leaves 
them alone; the other side does the 
same. It may not be three out of 
six, it may be three out of fifty. I 
was told in one case, where a person 
wanted a certain thing done, that 
they went to sixty-eight people be- 
fore they found one. I was told that 
by the solicitor in the cause. That 
is an extreme case no doubt, but it 
may be done, and therefore I have 
always the greatest possible distrust 
of scientific evidence of this kind, 
not only because it is universally 
contradictory, and the mode of its 
selection makes it necessarily con- 
tradictory, but because I know of the 
way in which it is obtained. I am 
sorry to say the result is that the 
Court does not get that assistance 
from the experts which, if they, were 
unbiased and fairly chosen, it would 
have a right to expect.’ Thorn v. 
Worthing Skating Rink Co., supra. 

24. U. S.—North American Acc. 
Assoc. v. Woodson, 64 Fed. 689, 12 
CONG 02. 

Tll.—Rutherford v. Morris, 77 Ill. 
397: Dunne v. Cooke, 197 Ill. A. 422. 
Ind.—Rush vy. Megee, 36 Ind. 69. 
Iowa.—Miller v. Paulson, 169 NW 
203; Thompson y. Chicago, etc., R. 
Co., 158 Iowa 235, 1389 NW 557; Dam- 
man v. Vollenweider, 126 Towa 327, 
101 NW 1130; Howe v. Richards, 112 
Iowa 220, 83 NW 909; Whitaker v. 


the parties than men of science placing their spe- 
cial experience at the service of the cause of jus- 
These considerations have caused the courts 
to characterize this class of evidence unfavorably 24 
as rather unreliable,”® not of great probative force,?° 
weakest and most unreliable,?7 the weakest char- 
acter of testimony,”* the lowest order of evidence,?® 
the lowest grade of evidence that ever comes into a 
court of justice,*° the most unsatisfactory char- 
acter of evidence,*! wholly worthless for any judi- 
cial purpose,®? and of less than no value;®% to rule 
that such evidence should be received with cau- 
tion,** with narrow scrutiny and with much eau- 


Parker, 42 Iowa 585. 

Ky.—Kentucky Tract., ete, Co. v.° 
Humphrey, 168 Ky. 611, 617, 182 SW 
854 [quot Cyc]; Pannell v. Louis- 
ville Tobacco Warehouse Co., 113 Ky. 


630, 68 SW. 662, 82 SW 1141, 23 
Kyi 24238. 

La.—Parlange v. Parlange, 16 La. 
Ann 1s 


Mo.—Gates v. Chicago, etc., R. Co., 
ae ye A. 488; Slais v. Slais, 9 Mo. 

N. Y.—Roberts v. New York El. R. , 
Co., 128 N. Y. 455, 28 NE 486, 13 LRA 
499; Dobie v. Armstrong, 27 App. Div. 
520, 50 NYS 801 [aff 160 N. Y. 584, 
55 NE 302]. 

Pa.—In re McWilliams, 259 Pa. 526, 
103 A 365; Dawson vy. Pittsburgh, 159 
Pan coluijma Seen, lik 

“We are not enamored with expert 
testimony, however procured or pre- 


Ea aer ot Rush v. Megee, 36 Ind. 69, 
fal In Louisiana the evidence of 
experts, not resting in any degree 


upon observation but conjectural and 
speculative, is not deemed full proof. 
Parlange v. Parlange, 16 La. Ann. 17; 
Stackhouse v. Kendall, 7 La. Ann. 
670; Laughlin v. Sontheimer, 1 La. A. 
(Orleans) 7. ‘ 

[b] Manner of injury.—Expert 
opinion as to the manner in which 
a personal injury was or must have 
been inflicted is not entitled to much 
weight. Van Norman v. Modern 
Brotherhood of America, 143 Iowa 
536, 121 NW 1080. 

25. North America Acc. Assoc. v. 
Woodson, 64 Fed. 689, 12 CCA 392. 

26. Erancey v. Rutland R. Co., 167 
App. Div. 488, 153 NYS 151. 

27.. Dobie v. Armstrong, 27 App. 
Div. 520, 50 NYS 801 [aff 160 N. Y. 
584, 55 NE 302]. 

28. Kentucky Tract., etc., Co. v. 
Humphrey, 168 Ky. 611, 182 SW 854. 

29. Howe v. Richards, 112 Iowa 
220, 838 NW 909; Whitaker v. Parker, 
42 Towa 585. 

30. Dawson v. Pittsburgh, 159 Pa. 
317, 28 A171. 
enon Whitaker v. Parker, 42 Iowa 
Dia 

32. Roberts v. New York El. R. 
Co., 128 N. Y. 455, 474, 28 NE 486, 13 
LRA 499. 

83. Rutherford v. Morris, 77 Ill. 
AS ; 

84. Grigsby v. Clear Lake Water 
Works Co., 40 Cal. 396; Kentucky 
Tract., ete.,.-Co.. Vv. Humphrey, 68 
Ky. 611, 617, 182 SW 854 [quot Cyc]; 
Johnson v. Great Northern R. Co., 107 
Minn. 285, 119 NW 1061; Baber v. 
Caples, 21> Or, 22) Ves e vai2, Ann 
Cas1916E 1025; Wendl v. Fuerst, 68 
Or 283,0l00 peels 

[a] Nervous disorder.—“That sub- 
tle nervous disorders may exist, and 
that, as our civilization produces less 
hardy and more highly organized in- 


dividuals, they tend to occur more 
frequently, and to result more se- 
riously, is obviously true. It" is 


equally familiar that even the more 
highly trained specialist cannot dis- 
tinguish some forms of actual ner- 
yous derangement from analogous 
physiological conditions which may 
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tion,®> and even that it should never be received 
at all except when absolutely necessary ;°° and to 
consider that the statement of an inference or 
judgment is inferior in probative effect to a state- 
ment of fact.*7 It has been suggested that the 
court should itself seleet the experts,?* but there 
are obvious difficulties in such a course.’? Still it 
cannot be doubted that in very many cases expert 
evidence must be accorded that measure of respect 
which is due to a class of evidence, the use of 
which is absolutely indispensable.*° It may be 
stated as a general rule that the value of an opinion 
given by an expert depends upon the experience 
and knowledge which he has and evinces concerning 
the matter about which he testifies,*? and the reasons 
which he assigns for his opinion.4?, The opinion of 
.medical experts whose testimony does not differen- 
tiate between a medically sound mind and a legal- 
ly sound mind is entitled to weight only when 
the other evidence shows that it applies to legal un- 
soundness, as a mind legally sound may be medieal- 
ly unsound.** : 

[§ 826] 4. Supporting Opinion. A party is en- 
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titled to confirm the judgment of his expert wit- 
nesses by proof of facts which tend to show its 
aceuracy.*# It has been held that a party who in- 
troduces expert testimony is entitled to show that 
experiments confirm *° or demonstrate ** its correct- 
ness, although there is also authority for the con- 
trary vicw.47 The witness may be asked whether 
he is satisfied with the accuracy of his conclu- 
sion,#® but not as to whether a jury would be 
justified in finding a verdict on his evidence.*® Nor 
can a witness as to quality or values be permitted 
to narrate the facts and circumstances of a special 
transaction, outside of the case on trial, for the 
purpose of enabling the jury to compare the facts 
and results of such transaction with those of the 
ease on trial, the object being to impress the jury 
with the soundness of the witness’ opinion or judg- 
ment.5° It has been held that the weight of the 
expert’s judgment may be enhanced by the evidence 
of another. qualified witness as to his scientifie or 
professional attainments,®! but there is also author- 
ity to the effect that evidence of this character is 
not admissible,5? at least when the skill or pro- 


have been falsely described through 
ignorance, or which may have re- 
sulted from conscious malingering. 
A fortiori, in such cases, the testi- 
mony of even a reputable practitioner 
is to be weighed with especial care.’ 
Johnson v. Great Northern R. Co., 
107 Minn. 285, 287, 119 NW 1061. 
35. Grigsby v. Clear Lake Water 
Works Co., 40 Cal. 396; Kentucky 
Tract., etc., Co. v. Humphrey, 168 Ky. 
611, 617; 182 SW 854 [quot Cyc]; Mc- 
Fadden v. Murdock, 1 Ir. C. L. 211. 
36. Grigsby v. Clear Lake Water 
Works Co., 40 Cal. 396; Goodwin v. 
State, 96 Ind. 550; Kentucky Tract., 
etc., Co. v. Humphrey, 168 Ky. 611, 
617, 182 SW 854 [quot Cyc]; Roberts 
v. New York El. R. Co., 128 N. Y. 


455, 464, 28 NE 486, 13 LRA 499; 
Ferguson v. Hubbell, 97 N. Y. 507, 
49 AmR 544. 


“Expert evidence, ‘so-called, or, in 
other words, evidence of the mere 
opinion of witnesses, has been used 
to such an extent that the evidence 
given by them has come to be looked 
upon with great suspicion by both 
courts and juries, and the fact has 
become very plain that in any case 
where opinion evidence is admissible, 
the particular kind of an opinion de- 
sired by any party to the investiga- 
tion can be readily procured by pay- 
ing the market price therefor. We 
have said lately that the rules admit- 
ting the opinions of experts should 
not be unnecessarily extended, be- 
cause experience has shown it is 
much safer to confine the testimony 
of witnesses to facts in all cases 
where that is practicable, and leave 
the jury to exercise their judgment 
and experience on the facts proved.” 
Roberts v. New York El. R. Co., 
supra. 

[a] “The current of modern au- 
4orities is setting strongly against 
what is called expert evidence.” 
Goodwin v. State, 96 Ind. 550, 572. 

87. In re Ward, 194 Fed. 89, 114 
CCA 167; Illinois Cent. R. Co. v. Em- 
merson, 91 Miss. 230, 44 S 928; In re 
Draper, 215 Pa. 314, 64 A 520; Craw- 
ford v. Montreal, 30 Can. S. C. 406. 

88. Grigsby v. Clear Lake Water 
Works Co., 40 Cal. 396; Hawkins v. 
Mahaffy, 29 Grant Ch. (U. C.) 326. 

[a] Appointment.—The court in 
certain jurisdictions will appoint an 
expert. Hawkins v. Mahaffy, 29 
Grant; Cha CU: UGC.) , 8263" McKay, vy. 
Keefer, 12 Ont. Pr. 256. 

39. Thorn v. Worthing Skating 
Rink Co., 6 Ch. D. 415 note, 416 note. 

‘It is very difficult to do so in 
cases of this kind [infringement of 
patent].. First of all the Court has 


to find out an unbiased expert. That 
is very difficult. The Court does not 
know how many of these experts 
have been consulted by parties, either 
in the case of this particular patent 
or of a similar patent. It may turn 
out that a particular expert has 
been lafgely employed by the particu- 
lar solicitor on the one side or the 
other in the case, and it is so ex- 
tremely difficult to find out a really 
unbiased expert and a man who has 
no preconceived opinion or prejudice, 
that I have hitherto abstained from 
exercising the power which, no 
doubt, the Court has of selecting an 
expert to give evidence before the 
Court. That being so, it throws the 
Court on its own limited resources, 
and they are always limited with re- 
spect to subject-matter of the patent, 
a matter which depends on a very 
great variety of circumstances; and 
although the Court does derive, no 
doubt, a great deal of knowledge 
from the evidence of experts, yet of 
course, as we all know, in a subject- 
matter with which a person is not 
familiar from iong training serious 
mistakes may be made which will 
not be made by persons who are so 
acquainted.” Thorn v. Worthing 
Skating Rink Co., supra. 

40. Cal.—Grigsby v. Clear Lake 
Water Works Co., 40 Cal. 396. 

Conn.—State y. Kelly, 77 Conn. 266, 
58 A 705. 

Mo.—Gates v. Chicago, etc., R. Co., 


44 cho, A. 488. 
Hubbell, 97 


Y.—Ferguson  v. 
N. ‘. 507, 49 Rink 544, 

N. D.—Soules v. Northern Pac. R. 
Cor 34 Nop. 7%, Lb NW 828)" LiEVA 
1917A 501. 

Or.—Langford v. Jones, 18 Or. 307, 
22 P 1064. 

[al Medical questions.—The opin- 
ions of experts on questions of medi- 
cal science, although based upon 
hypothetical statements, are entitled 
to the same consideration as other 
direct oral testimony, when such 
statements are found to be real. 
vangserd V., Jones) "18 Or. SUT, 22. 

4. 

41. U. S—Loeb v. U. S., 143 Fed. 
698 [rev on other grounds 150 Fed. 
327, 80 CCA 211]; Lehigh Valley Coal 
Co. v. Chicago, 26 Fed. 415. 

Del.—Louft v. C. & J. Pyle Co., 24 
Del. 192, 75 A:619. 

Minn.—Jodhnson v. Great Northern 
Hens 107 Minn. 285, 119 NW 

Nebr.—McConnell v. State, 717 Nebr. 
773, 110 NW 666. 

Pa.—Carr v. Northern Liberties, 85 
Pa. 324, 78 AmD 342, 


Vt.—State v. Ward, 39 Vt. 225. 

Wash.—South v. Seattle R. Co., 99 
Wash. 51, 168 P 896. 

42. U. S.—Knowlton vy. Oliver, 28 
Fed. 516. 

Ill._—Geohegan v. Union El. R. Co., 
a8 Ill. 482,107 NE 786, AnnCas1916B 

Nebr.—In re O’Connor, 101 Nebr. 
617, 164 NW 570. 

N. D.—Soules v. Northern Pac. R. 
Co., 34_N. D. 7, 157 NW 823, LRA 
I9LTA. 561. 

Philippine.—U. S. v. Mendoza, 21 
Philippine 407. 

W. Va.—Randolph v. Adams, 2 W. 
Va. 619. 

_[a]. Where no reasons are as- 
signed the evidence may be rejected. 
Randolph v. Adams, 2 W. Va. 519. 

43. In re American Foreign Mis- 
sion Comrs., 102 Me. 72, 66 A 215. 

44. Modern Steel Structural Co. v. 
Van Buren County, 126 Iowa 606, 102 
NW 536; Com. v. Buccieri, 153 Pa. 
535, 26 A 228; Metropolitan St. R. Co. 
Vee Houghton, (Tex. Civ. A.) 184 SW 


45. U. S.—Orient Ins. Co. v. Leon- 
ard. 120 Fed. 808, 57 CCA 176. 


pence eee v. Cutter, 127 Mass. 
Mich.—Peo. _v. p Tompaem 122 


Mich. 411, 81 NW 344. 

R. I.—State v. Nagle, 2D Ri elerLobe 
54 A 1063, 105 AmSR 864. 

Tex.—McGrew v. St. Louis, etc., R. 
Co., (Civ. A.) 74 SW 816. 

[a] Ability to give dates of such 
experiences is not essential to ad- 
missibility. Orient Ins. Co. v. Leon- 
ard, 120 Fed. 808, 57 CCA 176. 

46. Donahoe v. New York. etc., BR. 


Co., 159 Mass. 125, 34 NE 87. 

47. Evans v. State, 109 Ala. 11, 19 
S 535. 

48. Missouri, etc., R. Co. v. Sledge, 


UMinss. Liha ON eek) SW 1108. 

[a] Sanity —An expert may be 
asked whether the handwriting of a 
person is a satisfactory test of his 


sanity or insanity. Entwistle v. 
Meikle, 189 Ill. 9, 54 NE 217. 
49. Strudgeon v. Sand Beach, 107 


Mich. 496. 65 NW 616. 

50. Bollman v. Lucas, 22 Nebr. 
796, 36 NW 465. 

51. Thompson v. Ish, 99 Mo. 160, 
12 SW 510, 17 AmSR 552: Laros vy. 
Com., 84 Pa. 200. 

5@. Tullis v. Kidd, 12 Ala. 648; 
Forcheimer v. Stewart, 73 Towa 216, 
32 NW 665, 35 NW 148; Missouri, etc., 
R. Co. v. Burk, (Tex. Civ. A.) 162 
SW 457. 

fa] Reason for rule.—‘Inauiries, 
indeed, of that character, might be 
extended indefinitely.” Forcheimer 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘il 
4 
. 


§§ 826-827] 


fessional reputation of the witness has not been 
It has been said that corroboration 
cannot be had by reciting the judgment of others 
ee. Where the witness has formed 
an opinion he may be asked on examination in chief 


assailed.5§ 
on the subject.*¢ 


what he did in pursuance of it.55 


amination any impairment in weight or clearness re- 
sulting from the cross-examination may be reme- 


died.5* 
[$§ 827] 
Opinion. 


5. 


vy. Stewart, 73 Iowa 216, 221, 32 NW 
665, 35 NW 148. 

53. De Phue v. State, 44 Ala. 32; 
Dean v. Wabash R. Co., 229 Mo. 425, 
129 SW 953; Missouri, etc., R. Co. v. 
Burk, (Tex. Civ. A.) 162 SW 457.’ 

54. Indiana Natural, etc., Gas Co. 
vy. Anthony, 26 Ind. A. 307, 58 NE 
868. 

. 55. Stephenson vy. River Tyne 
Impr. Comrs., 17 Wkly Rep. 590. 

56. Moyer v. New York Cent., etc., 
R. Co., 98 N. Y. 645. 

57. See Witnesses [40 Cyc 2555]. 

58. D. C.—Ball v. U. S. Express 
Co., 32 App. 177. 

Ill.— Powers v. Chicago, 180 Ill. A. 
355. 

Ind.—Lake Erie, etc, R. Co. v. 
Mugg, 132 Ind. 168, 31 NE 564. 

Iowa.—Scott v. The Homestead- 
ers, 149 Iowa 541, 129 NW 310. 

Md.—Kernan v. Crook, 100 Md. 210, 


59 A 753. , 
N. C.—Rushing v. Seaboard Air 


Wine “R> Co:; 149° Nz C. 161,62 SE 
890. 
[a] A shoemaker may contradict 


an expert as to the inferences to be 
drawn from the condition of the heel 
of a shoe. Lake Erie, etc., R. Co. v. 
Mugg, 132 Ind. 168, 31 NE 564. ‘ 

{[b] Improper question.—A medi- 
cal witness should not be allowed to 
answer a hypothetical question asked 
to impeach the opinion of another 
physician, where the hypothetical 
question does not include all of the 
circumstances and conditions upon 
which the opinion of the other medi- 
cal witness was based. Williams v. 
Fulkes, 103 Ark. 196, 146 SW_ 480. 

59. McMahon v. Chicago City R. 
Co., 239 Ill. 334, 88 NE 223; New Jer- 
sey Zinc, etc., Co. v. Lehigh Zinc, 
ete., Co.. 59 N. J. L. 189, 35 A 915. 

60. McMahon vy. Chicago City R. 
Co., 239 Ill. 334, 88 NE 223; State v. 
Baptiste, 26 La. Ann. 134; Witty v. 
Springfield Tract. Co., 153 Mo. A. 429, 
134 SW 82. 

61. Cal.—Peo. v. Donovan, 43 Cal. 
162. 

Iowa.—Miller v. Mutual Ben L. Ins. 
Co., 31 Iowa 216, 7 AmR 122. 

Kan.—Monckton v. St. Louis, etc., 
R. Co., 92 Kan. 158, 139 P 1164. 

N. H.—Sanderson vy. Nashua, 44 
N. H. 492. z 

N. Y.—Palestine Hebrew Wine Co. 
v. Terminal Warehouse Co., 67 Misc. 
456, 123 NYS 346. 

62. Peo. v. Hoch, 150 N. Y. 291, 
44 NE 976; Ruck v. Milwaukee Brew- 
ery Co., 144 Wis. 404, 129 NW 414. 

{a] Approval of article showing 
different cpinion.—Where a witness 
testified as an expert as to the de- 
gree of pressure bottles were subject- 
ed to in pasteurizing process, it was 
proper on cross-examination to ask 
him if he had not approved of an 
article in a certain periodical con- 
taining a different opinion. Ruck v. 
Milwaukee Brewery Co., 144 Wis. 404, 


[22 C.J.—45] 


Impairment or Impeachment of 
The weight to be given the judgment of 
a skilled witness may. be impaired by the various 
methods employed in the ease of other testimony.®? 
He may be contradicted by others in his own class 
or by any competent witness,®* or the weight of his 
testimony may be impaired by showing that he is 
interested °° or biased;®° that he made inconsistent 
statements at another time;*! that he formed a dif- 


EVIDENCE 


relies on as the 
tain him.® 
are erroneous, 


On redirect ex- 


administered in 
sults.67 Where 


129 NW 414. 

63. Modern Brotherhood of Amer- 
ica v. Chandler, (Tex. Civ. A.) 146 
SW 626. 

[a] Illustration.—Where, in an 
action on a benefit certificate, physi- 
cians testified for defendant that 
when. they operated on insured they 
found some evidence of womb trou- 
ble, testimony of insured’s husband 
that such physicians never advised 
him of such trouble was admissible 
as bearing on the weight to be given 
the testimony of the physicians. 
Modern Brotherhood of America v. 
Chandler, (Tex. Civ. A.) 146 SW 626. 

64. Ill. Ullrich vy. Chicago City 
R. Co., 265 Ill. 338, 106 NE 828, Ann 
Cas1916A 793; Bloomington vy. Shrock, 
110 Ill. 219, 51 AmR 678; Connecti- 
cue Mut. L. Ins. Co. v. Ellis, 89 Il. 

Ky.—Cark v. Com., 111 Ky. 443, 63 
SW 740, 23 KyL 1029. 

Mich.—Hall v. Murdock, 114 Mich. 
233, 72 NW 150; Pinney v. Cahill, 48 
Mich. 584, 12 NW 862. 

Nebr.—Union Stock Yards Co. 
Goodwin, 57 Nebr. 138, 77 NW 357. 

N. J.—New Jersey Zinc, etc., Co. v. 
ehigh- Zinc, ete., Co, 69 N. J. L. 
189, 85 A 915. 
aaa C.—Huffman y. Click, 77 N. C. 


Vt.—Baldwin v. Gaines, 102 A 338. 
Wis.—Ripon v. Bittel, 30 Wis. 614. 
[a] Medical books may be read to 
a jury, not for the purpose of proving 
the facts therein stated, but to dis- 
credit the testimony of experts who 
claim to be familiar with them and 
refer to them as authority. Pinney 
v. Cahill, 48 Mich. 584, 12 NW 862. 
{b] The contradicting statement 
does not become evidence.—(1) ‘““Where 
a witness says a thing or a theory is 
so because a book says so, and the 
book, on being produced, is discov- 
ered to say directly to the contrary, 
there is a direct contradiction which 
anybody can understand. But where 
a witness simply gives his opinion as 
to the proper treatment of a given 
disease or injury, and a book is pro- 
duced recommending a different treat- 
ment, at most the repugnance is not 
of fact, but of theory; and any num- 
ber of additional books expressing 
different theories, would obviously be 
quite as competent as the first. But 
since the books are not admissible 
as original evidence in such cases, it 
must follow that they are not admis- 
sible on cross-examination, where 
their introduction is not for the di- 
rect contradiction of something as- 
serted by the witness, but simply to 
prove a contrary theory.’ Bloom- 
ington v. Shrock, 110 Ill. 219. 222, 51 
AmR 679. To same effect State v. 
O’Brien. 7 R. I. 336. (2) Still it has 
been said that it may be introduced 


Vv. 


into evidence. Ripon v. Bittel, 30 
Wis. 614. 
{c] Improper method.—"t is im- 


[22C.5.] 737 


ferent opinion at another time;*? that he did not 
express the opinion testified to at a time when 
such an expression might reasonably have been ex- 
pected;®* or that a scientific treatise which he 


basis of his opinion does not sus- 


lt may be shown that the inferences 
as where another sufficient cause 
will explain the phenomena,® or an occurrence said 
to be impossible has occurred,**. or where treatment 
stated to be the proximate cause of death has been 


other instances without fatal re- 
the witness states an opinion 


formed as the result of certain tests, another skilled 
witness may be asked whether the tests applied were 
fair or proper.®® 
proved,®* but the evidence offered for this purpose 
must be relevant’? and admissible; hearsay,’ in- 
cluding reputation,’? and opinion,’® being excluded. 


Lack of qualification may be 


proper to ask the witness to point 
out the place in the _ particular 
treatise where he finds his authority. 
Davis v. State, 38 Md. 15. 

65. Lincoln vy. Taunton Copper 
Mfg. Co., 9 Allen (Mass.) 181; Soules 
VenNortherni ‘Pach RasCo: eos. Nie Dae 
157 NW 823, LRA1917A 501; Rowe v. 
Whatcom County R., etc. Co., 44 
Wash, 658, 87 P 921. 

{a] Thus where an expert claimed 
that the copper fumes of defend-~ 
ant’s operations injured plaintiff’s 
vegetation because such vegetation 
was shown to contain copper, it 
might be shown that vegetation un- 
affected by such operations normally 
contained copper. Lincoln vy. Taun- 
ee Copper Mfg. Co., 9 Allen (Mass.) 

66. Com. v. Leach, 156 Mass. 99, 
30 NE 163. 

67. Supreme Lodge L. O. M. vy. 
Gustin, (Ala.) 80 S 84. 

68. Rowe v. Whatcom County R., 
etc., Co.; +44 (Wash.!'658, 87. Pi 921 
(tests for curvature of the spine). 

69. See supra §§ 604-608. 

[a] Mere insufficiency of knowl- 
edge on the part of an expert on 
which to base an opinion affects the 
weight rather than the competency 
of the opinion. Holliday, etc., Co. v. 
O'Donnell, 54 Ind. A. 95, 101 NE 642. 

70. Southern R. Co. v. Parham, 10 
Ga. A. 531, 73 SE 763; Chicago, etc., 
R. Co. v. Schmitz, 211 Ill. 446, 71 NE 
1050; Buckman v. Missouri, ete., R. 
Co., 100 Mo. A. 30, 73 SW 270; Gal- 
veston,.ete., R:. Co. v. Young, (lex. 
Civ. A.) 148 SW 1113; Missouri, etc., 
R. Co. v. Bailey, 53 Tex. Civ. A. 295, 
115 SW 601. 

{a] The fact that a railroad em- 
ployee was discharged and could not 
afterward get employment with an- 
other railroad, unless such discharge 
was for incompetency, could not be 
shown to'‘affect his qualifications to 
testify as an expert in regard to 


handling trains. Buckman vy. Mis- 
SOUPI SCLC we kta COn wd LOO IMO.) Ase oO. 
73 SW 270. 

{[b] A medical expert (1) cannot 


be impeached by showing a mistake 

in his diagnosis in other cases. 

Southern R. Co. v. Parham, 10 Ga. A. 

531, 73 SE 763. (2) Where a physi- 

cian testified that plaintiff’s limb was 

permanently paralyzed, and was 
asked on cross-examination whether 
he had not testified in another suit 
that plaintiff therein was perma- 
nently paralyzed, it was not compe- 
tent, in order to discredit the wit- 
ness, to prove that such other person 
was seen walking about after the 
witness had testified that he was 

paralyzed. Missouri, etc., R. Co. v. 

Bailey, 53 Tex. Civ. A. 295, 115 SW 

601. 

71. Adams v. Sullivan, 100 Ind. 8. 
72. Adams v. Sullivan, 100 Ind. 8. 
73. Carley v. New York, etc., R. 

Co., 1 NYS 63; Poling v. San Antonio. 


738 [22C.J.] 


It may be proved that the faculties of the witness 
have been impaired by disease,‘* that the facts as- 
sumed as the basis of the question do not exist 7 
or are not established by the evidence,’ or that 
the witness is mistaken in a portion of his testi- 


mony.’? 


[§ 828] 6. Oonflict of Evidence. In case of a 
conflict between skilled or expert testimony and 
other® evidence in the case, the jury, or the court 
trying a question of fact, is not bound to accept 
the skilled or expert testimony in preferance to 
the other, but may judge of the weight of each and 
determine the issue of fact as it deems propers,‘® 
and the same rule applies a fortiori where there is 


etc.,, R. Co. (Tex. Civ. A.) 75 SW 69. 

{a] Dlustration—It is not com- 
petent to ask one witness if another, 
claiming to be an expert, knows 
anything about an engine, or how to 
handle one, for the purpose of show- 
ing that such person is not an ex- 
pert on spark arresters. Carley v. 
New York, etc., R. Co., 1 NYS 63. ; 
Abe Fairchild v. Bascomb, 35 Vt. 

75. Reichert v. Northern Pac. R. 
Co., (N. D.) 167 NW 127; Quinn v. 
Higgins, 63 Wis. 664, 24 NW 482, 53 


AmR 305 

76. In re Gedney, 142 NYS 157; 
Bristed v. Weeks, 5 Redf. Surr. 
GN... Y.)) 529. 


Establishment of facts stated in 
A tea toa question see supra 

77. Jones v. State, 174 Ala. 53, 57 
S 81; Kirsher vy. Kirsher, 120 Iowa 
337, 94 NW 846. 

78. U. S.—The Medea, 173 Fed. 
498 [rev on other grounds 179 Fed. 
781, 103 CCA 273]; Johnston v. Turn- 
bull, 130 Fed. 769, 65 CCA 157 [aff 
124 Fed. 476]. 

Cal.—Winslow v. Glendale Light, 
ete., Co., 164 Cal. 688, 130 P 427. 

Colo.—Burnham v. Grant, 24 Colo. 
A131 6134 P 254. 

Ga.— Southern R. Co. v. Ward, 131 
Ga. 21, 61 SE 913; Southern R. Co. v. 
Tankersley, BGA 548, 60 SE 297. 

Ill.— Graham v. Deuterman, 217 Ill. 
235, 75 NE 480. 

Iowa.—Modern Steel Structural Co. 
v. Van Buren County, 126 Iowa 606, 
102 NW _ 536. 

Ky.—Reynolds v. Cincinnati, 
R. Co., 148 Ky. 252, 146 SW 416. 

ET WkgL a a Succ., 132 La. 890, 61 
NS) 4 

Mich.—Holcomb v. Alpena Power 
Co., 175 Mich. 500, 141 NW 534. 

Miss.—Illinois Cent. R. Co. v. Em- 
merson, 91 Miss. 230, 44 S 928. 

N. J.—Grant v. Stamler, 68 N. J. 
Eq. 555, 59 A 890. 

N. Y.—Lalor v. New York, 208 
N. Y. 431, 102 NE 558, AnnCas1916B 
572 [rev 147 App. Div. 649, 132 NYS 
539]; Peo. v. Waldo, 166 App. Div. 
890, 150 NYS 985 [aff 215 N. Y. 625 
mem, 109 NE 1089 mem]. 

N. C.—Rushing v. Seaboard Air 
rane Re, Co; 149) N.C. 1585362) Sh 

Okl.—Producers’ Oil Co. v. Haton, 
44 Okl. 55, 143 P 9. 

Utah.—James v. Robertson, 89 
Utah 414, 117 P 1068. 

Va.—Big Stone Gap Iron Co. v. 
Olinger, 104 Va. 261, 51 SE 355. 

Wash.—Payne v. Whatcom County 
R., ete., Co., 47 Wash. 342, 846, 91 
P 1084. 

W. Va.—lLiskey v. Snyder, 66 W. 
Va. 149, 66 SE 702. 

Wis.—Wanta v. Milwaukee Elec- 
trie, Re wetc., Co., 148 Wis. 295) 1134 
NW 1338. 

See also supra § 823, 

“The testimony of expert witness- 
es is not exclusive, and does not 
necessarily destroy the force or 
credibility of other testimony. The 
jury has a right to weigh the testi- 
mony of all the witnesses, experts 


étc., 


EVIDENCE 


o 


urement carries 


and otherwise; and the same rule 
applies as to the weight and credi- 
bility of such testimony.’ Payne v. 
Whatcom County R., etc., Co., supra. 

“Counsel for the plaintiff in error 
contend that the evidence shows be- 
yond question that the plaintiff was 
not injured, this contention being 
based upon the testimony of several 
physicians who examined him imme- 
diately after the injury, and who 
testified that they did not discover 
that he was injured. In reply it need 
only be said that the plaintiff himself 
swore to the jury that he was in- 
jured, describing the character and 
extent of his injuries and the extent 
of his suffering. This testimony of 
the plaintiff was believed by the jury. 
They had the right to believe it not- 
withstanding the adverse, testimony 
of the physicians. The plaintiff 
knew whether he was hurt and 
whether he suffered, and, if entitled 
to credit, his knowledge would and 
ought to have outweighed the opin- 
ion of ‘a whole college of physi- 
cians.’ It may be added that there 
is other evidence in the récord which 
corroborated the plaintiff as to his 
injuries. This, however, is not a 
matter for this court, but was a mat- 
ter for the twelve jurors and the trial 
judge.” Southern R. Co. v. Tank- 
ersley, 2 Ga. A. 548, 549, 60 SE 297. 

[aj] Thus a jury in a personal in- 
jury action may base a finding of 
permanent injury on ordinary testi- 
mony, although it is not sustained 
by the expert testimony. Payne v. 
Whatcom. County R.,.ete., Co., 47 
Wash. 342, 91 P 1084. 

{b] In arriving at the true an- 
nual value of land, opinion evidence, 
evincing exaggerated and speculative 
notions thereof, should not be al- 
lowed to overcome evidence of the 
actual renting of the land, and of 
land of like character in the vicinity, 
especially where corroborated by evi- 
dence showing the amount, char- 
acter, condition and location of the 
land. Liskey v. Snyder, 66 W. Va. 
149, 66 SE 702. 

[ec] Handwriting. — Where evi- 
dence of witnesses familiar with the 
handwriting of deceased preponder- 
ates against the validity of a pur- 
ported holographic will, and the cir- 
cumstances attending the production 
of the instrument are suspicious, the 
conflicting opinions of experts will 
be disregarded and the testament de- 
clared a forgery. White's Succ., 132 
La. 890, 61 S 860. 

79. Fields v. Meiropalitan Stik. 
Co., 169 Mo. A. 624, 633. 155 SW 845; 
In re Benjamin, 136 NYS 1070; Mans- 
field R., etc., Co. v. Kiner, 35 Oh. Cir. 
Ce ET; Oh. A. 82; Tacoma, etc., 
Lumber Co. v. Field, 100 Wash. 79) 
170 P 3860. 

“Hxpert evidence at best is but 
advisory and the jury were entitled 
to believe plaintiff’s expert and lay 
evidence as against the testimony of 
disinterested experts.” Fields v. 
Metropolitan St. R. Co., supra. 

80. Smith v. Faris-Kesl 
Co., 27 Ida. 407. 150 P 25. 

[a] On conflicting opinions of ex- 


Constr. 


[§§ 827-828 


a conflict between the opinions of different experts. 
or skilled witnesses, it being then for the triers of 
fact to decide which witnesses they will believe or 
rely on,’® or even to adopt a conclusion between 
those reached by the different witnesses.®° 
of a physician who attended a person immediately 
after an accident is of more weight on the question 
of the seriousness of the injury than that of a 
physician who has attended the injured person a 
year after the accident, as other conditions may 
have intervened.*? 
weigh opinions or estimates contrary thereto,®* and 
accordingly a statement of the result of actual meas- 


Hyvidenee 


Proof of facts wili usually out- 


more weight than an estimate,®* 


perts as to the classification of ex- 
cavated materials, the trial court can 
find quantities of the several classes 
between those testified to by the 


various experts. Smith v. Faris- 
at Constr. Co., 27 Ida. 407, 150 P 
81. Rickerson v. Minden, i27 La. 


407, 53 S 667. 

82. U. S.—The Medea, 173 Fed. 
498 [rev on other grounds 179 Fed. 
781, 103 CCA 273]. 

Ga.—Moon v. Wright, 12 Ga. A. 
659, 78 SE 141. 

Ida.—Alameda Min. Co. v. Success 
Min. Co. 29 Tda 61s) 161) 2 S62: 

Ill.—Chicago, etc., R. Co. v. Pend- 
ergast, 75 Ill. A. 133. 

Ky.—Louisville v. Dahl, 170 Ky. 
281, 185 SW 1127. 

Mo.—Casner v. Meyer, (A.) 191 Sw 
1119; Underwood v. West, (A.) 187 
SW 84. 

N. Y.—Matter of Moyer, 97 Mise. 
512, 163 NYS 296; In re Seixas, 173 
NYS 766. 

N. D.—Reichert v. Northern Pac. 
Rie COlng 4d Ole Wael cide 

Okl.—Lusk v. Pugh, 176 P 80. 

Or.—Hoskins v. Powder Land, etc., 
Coce 90LOr 6210 IO ee ae 


Tex.—Joffre v. Mynatt, (Civ. A.) 
206 SW 951. 
Va.—Wampler v. Harrell, 112 Va. 


635, 72, SE 185; Howard v. Howard, 
112 Va. 566, 72 SE 133. 

W. Va.—Comstock v. J. R. Droney 
Lumber Co., 69 W. Va. 100, 71 SE 255. 

Can.—Crawford vy. Montreal, 30 
Can S.C. 406; . 

{al Thus a court is often required 
to give the testimony of subscribing 
witnesses greater weight than that 
cf expert witnesses. Matter of 
Moyer, 97 Misc. 512, 168 NYS 296. 

[b] Where the physical facts sur- 
rounding an accident are established, 
expert evidence that the result should 
have been different than it actually 
was will not be permitted to over- 


come the facts themselves. Louis- 
Villey GUC. wcht. niGOn eves SOL OULU 
977, 28 KyL 989. 

Ky.—Louisville v. Dahl, 170 


83. 
Ky. 281, 185 SW 1127. 

Mich.—Jones v. Detroit, 171 Mich 
608, 137 NW 513. 

Mo.—Mann y. Phoenix Brick, etce., 
Co., 151 Mo. A. 586; 132 SW 19. 

Pa.—MclIntyre v. Pittsburgh, 238 
Pa. 524, 86 A 300. 

W. Va.—Comstock v. J. R. Droney 
Leek COr5 69. Wee ae P00 nid (On 


[a]. Length. — Plaintiff’s testi- 
mony that he had never measured a 
wire, but that he guessed that it was 
twenty-five feet, is nut sufficient to 
prevail over testimony of others to 
actual measurement showing seventy- 
seven and a half feet. Mann vy. Phe- 
nix Brick, etc., Co., 151 Mo. A. 586, 
132 SW 19. 

[b] Depth.—Where a witness tes- 
tified that he measured the depth of 
a depression in a street, and that it 
was three inches deep, the court 
was entitled to accept such evidence 
as conclusive as against the mere 
estimate of other witnesses. Jones 
v. Detroit, 171 Mich. 608, 137 NW 513. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


-§§ 828-829] 


although it will not necessarily prevail.®¢ 

O. Standard Treatises in Oonnection 
with Opinion—l. On Direct Examination. 
nection with the value of expert testimony or the 
evidence of skilled witnesses, the existence of stand- 
ard treatises on scientific or technical subjects is 
a fact of importance; and what are standard trea- 
tises and what relevant propositions they severally 
lay down may be stated by the witness.% 
cordance, however, ‘with the rule that matters of 
fact cannot be proved by showing that certain 
authors do so declare,®* to which the necessity of 
employing expert testimony is largely due, a party 


[§ 829] 


[c] Quantity—In an action for 
damages for breach of a timber cut- 
ting contract, the opinion of experts 
not shown to have made a full and 
careful examination and estimates of 
the timber standing on the land as to 
the quantity thereof was not en- 
titled to the same weight as that of 
other witnesses founded on actual 
measurement of the timber after it 
had'\!been’ cut. ©~“Comstock?-v.! J. 'R: 
Droney Lumber Co., 69 W. Va. 100, 
71 SH 255. 

84. Ganey v. Kansas City, 259 Mo. 
654, 168 SW 619 (testimony of wit- 
nesses who state the results of 
measurements made by them as to 
the distance a pole was set from a 
wall not conclusive as against the 
testimony of witnesses giving their 
opinion as to the distance). 


85. Healy v. Visalia, etc., R. Co., 
101 Cal. 585, 36 P 125; Brodhead v. 
Wiltse, 35 Iowa 429; Huffman v. 


Click, 77 N. C. 55; Brownell v. Black, 
31 N. Bx 594. ? 

[a] The effect of such evidence is 
to make the statement of the author 
that of the witness. Where for ex- 
ample a medical or other expert tes- 
tifies from his reading merely the 
circumstance which causes such tes- 
timony to differ from a mere attempt 
at introduction of the book itself 
(which would not be permitted) lies 
in the fact that a competent person 
practically indorses the statement as 
consistent with his other knowledge. 
Healy v. Visalia, etc., R. Co., 101 Cal. 
585, 36 P 125; Finnegan v. Fall River 
Gas Works Co., 159 Mass. 311, 312, 34 
NE 523 (‘When one who is compe- 
tent on the general subject accepts 
from his reading as probably true 
a matter of detail which he has not 
verified, the fact gains an authority 
which it would not have had from the 
printed page alone’). 

sé. Fla.—Vaughan’s Seed Store v. 
Stringfellow, 56 Fla. 708, 732, 48 S 
410 [cit Cyc]. 

J1l.—Ullrich v- Chicago City R. Co., 
265 Ill. 338, 106 NE 828, AnnCas1916A 
793. 

Iowa.—Ingwersen v. Carr, 180 Iowa 
988, 164 NW 217. 

Mich.—Svykes v. Portland, 193 Mich. 
86, 159 NW 325. 

Tex.——Missouri, ‘ete., R. (Co.." N3 
Graves, 57 Tex. Civ. A. 395, 122 SW 
458. 

Eng.—Darby v. Ouseley, 1 H. & N. 
1, 156 Reprint 1093. 

Alta.—Rex v. Anderson, 7 Alta. L. 
102, 22 CanCrCas 455. 

See supra § 169. 

87.150. -S.— Union * Paes sR) Col__v: 
Yates, 79 Fed. 584, 25 CCA 103, 40 
LRA 553 (construing McClain Code 
[Iowa] § 4903). 

Ala.—Timothy v. State, 130 Ala. 68, 
30 S 339 (but see infra this note). 

Ark.—Feige v. State, 128 Ark. 465, 
194 SW 865. 

Del.—State v. West, Houst. Cr. 371. 

Ga.—Bowen v. Gainesville, etc. R. 
Co.. 95 Ga. 688, 22 SE 695. ; 

Til.— Ullrich v. Chicago City R. 
Co., 265 Tl). 338, 106 NE 828, AnnCas 
1916A 793. 

Ind.—Plake v. State, 121 Ind. 433, 
23 NE 273, 16 AmSR 408. 

Iowa.~-Stewart v. Equitable Mut. 
L. Ins. Assoc., 110 Iowa 528, 81 NW 
7182: Bixby v. Omaha, ete., R., ete., 


EVIDENCE 


In con- 


In ac- 


Co., 105 Iowa 293, 75 NW 
AmSR 299, 43 LRA 633. 

Kan.—State v. Williams, 96 Kan. 
82, 150 P 225, 226 [cit Cyc]. 

Mass.—Ashworth v. Kittridge, 12 
Cush. 1938, 58 AmD 178. 

Mich.—Peo. v. Hall, 48 Mich. 482, 
12 NW 665, 42 AmR 477; Fraser v. 
Jennison, 42 Mich. 206, 3 NW 882. 

Nebr.—Van Skike v. Potter, 63 
Nebr. 28, 73 NW 295. 

N. Y.—Foggett v. Fischer, 23 App. 
Div. 207, 48 NYS 741. 

S. D—Brady v. Shirley, 14 S. D. 
447, 85 NW 1002. 

Tex.—Cranfill v. Hayden, 22 Tex. 
Civ. A. 656, 55 SW 805. 

Ont.—Brown v. Sheppard, 13 U. C. 


Q. B. 178. 
See also infra §§ 1126-1136. 
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{a] This rule has been applied in 
cases involving: (1) Insanity. 
Plake v. State, 121 Ind. 433, 23 NE 
273, 16 AmSR 408. (2) Parliamen- 


tary law. Cranfill v. Hayden, 22 Tex. 
Civ. A. 656, 55 SW 805. (3) Veteri- 
nary matters. Cook v. Coffey, 103 Ga. 
384, 30 SE 27; Gould v. Schermer, 
101 Iowa 582, 70 NW 697 (effects of 
blindness in horse); Brady v. Shirley, 
14. S. D. 447, 85 NW 1002 (telling 
horse’s age by his teeth). 

[b] A contrary view has, how- 
ever, Some support. Barfield v. South 
Highlands Infirmary, 191 Ala. 553, 
68 S 30; Bales v. State, 63 Ala. 30 
(medical works); Merkle v. State, 37 
Ala. 139 (fermentation of liquors); 
State v. Hoyt, 46 Conn. 330 (books on 
insanity, under a long established 
practice). 

ss. Ill.—Bloomington v. Shrock, 
110 Ill. 219, 51 AmR 679. 

Ind.—Louisville, ete, R. Co. v. 
Howell, 147 Ind. 266, 45 NE 584. 

Iowa.—State v. Petersen, 110 Iowa 
647, 82 NW 329. 

Md.—Davis v. State, 38 Md. 15 

Mass.—Com. v. Sturtivant, 
Mass. 122, 19 AmR 401. 

Mich.—Fox v. Peninsular White 
Lead, etc., Works, 84 Mich, 676, 48 
NW 208. 

Miss.—Tucker v. Donald, 60 Miss. 
460, 45 AmR 416. 

N. C.—Huffman v. Clark, 77 N. C. 


417 


5b. 
R. I.—State v. O’Brien, 7 R. I. 
336. 

Eng.—Collier v. Simpson, 5 C, & 
P. 73, 24 ECL 460. 

Alta.—Rex vy. Anderson, 7 Alta. L. 
102, 22 CanCrCas 455. 

But compare Western Assur. Co. v. 
Mohlman Co., 83 Fed. 811, 28 CCA 
157, 40 LRA 561 (as to tabulated 
results in engineering science as dis- 
tinguished from medical questions). 


g9. Cal.—Lilley v. Parkinson, 91 
Cal. (655, 27 Pi 1097; 

Ill.—Bloomington y. Shrock, 110 
Tlh (219, 51 AmR_ 679. 

Ind.—Louisville, ete, R. Co. v. 


Howell, 
Iowa.—State v. Winter, 
627. 34 NW 475. 
Miss.—Tucker v. Donald, 60 Miss. 
460, 45 AmR 416. 
N. Y.—Pahl v. Troy City R. Co., 81 
App. Div. 308, 81 NYS 46. 
Ss. C—State v. Coleman, 20 S. C. 


441. 
Tex.—Carlisle v. State, (Cr.) 56 
Vt.—Baldwin v. Gaines, 102 A 838. 


147 Ind. 266. 45 NE 584. 


SW 365. 


72 Iowa: 
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cannot, as a general rule, read extracts from stand- 
ard treatises to the jury.87 Neither, on offering the 
expert witness, can he reinforce the latter’s evi- 
dence by such’ extracts,8& even while the witness 
is on the stand,** or allow the witness so to do,%° 
although he be the author himself.*! 
use their authority in his argument.%? 
tions from standard works may be included in hy- 
pothetical questions.®? 
a witness may be asked to read indicated portions 
of a book of authority-on the subject, and having 
done so, or having listened to a reading of the ex- 
tracts, may be asked whether he agrees to or dis- 


Nor ean he 
But quota- 


It has also been held that 


[a] Articles on professional sub- 
jects are in the same category. State 
v- Winter, 72 Iowa 627, 84 NW 


475. 

90. Peo. v. Goldenson, 76 Cal. 328, 
19CP, 162; "Com. svi Sturtivantwedd7 
Mass. 122, 19 AmR 401; Baldwin v. 
Gaines, (Vt.) 102 A 338. 

[a] Indirect methods of attaining 
the same result are equally objec- 
tionable. Peo. v. Goldenson, 76 Cal. 
328, 19 P 161 (asking the witness to 
detail cases from his reading); Bald- 
win v. Gaines, (Vt.) 102 A 338 (asking 
expert if he is acquainted with book, 
calling his attention to paragraph 
and asking question in language of 
book). 

{b] Grounds of opinion relevant. 
—(1) The witness may reinforce his 
opinion by a_ statement of the 
grounds on which it is based, al- 
though to some degree founded on 
medical works and “cases on record.” 
Healy v. Visalia, ete., R. Co., 101 Cal. 
585, 36 P 125. (2) "A doctor’ may. 
read parts of medical books to the 
jury and explain to them the techni- 
cal medical terms used in connection 
with the case. Oakley v. State, 135 
Ala. 29, 83 S 693. (3) And it has 
been held that a civil engineer, testi- 
fying as an expert as to the cause 
of the fall of a building, may read 
in support of’his opinion from engi- ° 
neering books, recognized as stand- 
ard authorities, giving the tabulated 
results of tests made to determine 
the strength and resisting quality of 
timbers of the kind used in the con- 
struction of the building. Western 
Assur. Co. v. J. H. Mohlman Co., 83 
Fed. 811, 28 CCA 157, 40 LRA 561. 

91. Mix v. Staples, 17 NYS 775. 

92. Huffman v. Click, 77 N. C. 55, 
57 (‘He [the witness] cannot read 
a medical work to the jury; how then 
can counsel do it? If this practice 
were allowed many of our cases 
would soon come to be tried, not 
upon the sworn testimony of living 
witnesses, but upon publications not 
written under oath’’). 

93. Conn.—Tompkins v. West, 56 
Conn, 478, 485, 16 A 237. 


Ill.—Connecticut Mut. L. Ins. Co. 
v. Ellis, &9 Tll. 516, 519. 

Ky.—Williams v. Nalley, 45 SW 
874, 20 KyL 244. 

Mo.—Dean v. Wabash R. Co., 229 


Mo. 425, 129 SW 9538. 

S. C—State v. Coleman, 20 S. C. 
441. 

Tenn.—Byers v. Nashville, ete, R. 
Co., 94 Tenn. 345, 29 SW 128. 

“If a question is in itself proper 
in form and relevant to the issue, it 
is not of the slightest consequence 
how it was suggested to the mind of 
the interrogating counsel, and 
whether it was read from a, book or 
drawn from the storehouse of mem- 
ory, and whether it had reposed in 
the memory five minutes or five years 
would seem equally immaterial. To 
require of counsel a learning in the 
technicalities of all the _ sciences, 
ample enough, without special prepa- 
ration, to conduct intelligently a 
technical examination of an expert 
in such science, would not only prac- 
tically deny his right to conduct an 
examination or cross-examination at 
all, but would virtually deny to a 


‘party the assistance of counsel in 


740 [22C.J.] 


sents from the statements therein,%* although such 
a course seems objectionable as an evasion of the 
rule forbidding the reading of scientific textbooks 
to the jury,°> and has been expressly disapproved.*® 
The expert may refresh his knowledge by referring 
to standard works,®’ and it has been held that he 
may add weight to his testimony by showing that 
his position is sustained by writers and author- 
subject,°> although this has been de- 
So also physicians may describe the symp- 
toms of a complaint in issue as given by accepted 


ities on the 
nied.®? 


medical authorities.! 


[§ 830] 2. On Cross-Examination. 
a number of cases that an expert may be inter- 


many scientific matters.” Tompkins 
v. West, supra. 

‘What possible difference could it 
make whether the questions were 
read out of a medical book or framed 
by counsel for that purpose?’ Con- 
necticut Mut. L. Ins. Co. v. Ellis, 
supra. f 

La] Statements so used do not 
kecome evidence in the case. Con- 
necticut Mut. L. ins. Co. v. Ellis, 
89 Ill. 516. 

94. Cal.—Fisher v. Southern Pac. 
Ronee Cal. 39926 7P $94. 

Ind.—Louisville, ete, R. Co. v. 
Howell, 147 Ind. 266, 45 NE 584. 

Nebr.—Hutchinson v. State, 19 
Nebr. 262, 27 NW 113. 

Tenn.—Byers v. Nashville, etc., R. 
Co., 94 Tenn. 345, 29 SW 128. 

N. B.—Brownell v. Black, 31 N. B. 
594. 

95. Hall v. Murdock, 114 Mich. 
233, 72 NW 150. 

96. Matter of Hock, 74 Misc. 15, 
129 NYS 196. 

97. Piper v. Boston, etc., R. Co., 75 
N. H. 228, 72 A 1024; Huffman v. 
Click, 77_N. C. 55; Rowley v. London, 
etc., R. Co., L. R. 8 Exch. 221; Indian 
Ev. Act (1872) § 159. 

[a] Mortality tables—Rowley v. 
London, etc., R. Co., L. R. 8 Exch. 221. 

[b] Statistics.—Testimony Of: a.a 
physician as to traumatic injuries 
causing multiple sclerosis, based on 
published statistics, was admissible. 
Piper v. Boston, etc., R. Co., 75 N. H. 
228, 72 A 1024. 

98. Ark.—Fidelity, ete., Co. v. 
Meyer, 106 Ark. 91, 152 Sw 995, 44 
LRANS 493. 

12 P 318 
Mich.—Peo. v. Vanderhoof, 71 
8. 

Or.—Beadle v. Paine, 46 Or. 424, 

80 P 908. 
594. 
[a] A list of authors corroborat- 


Kan.—State v. Baldwin, 36 Kan. 1, 
Mich. 158, 39 NW 2 

N. B.—Brownell v. Black, 31 N. B. 
ing the views expressed has been re- 


ceived. Scott v. Astoria R. Co., 43 
Or. 26, 72 P 594, 99 AmSR 710, 62 
LRA 548. 

99. Link v. Sheldon, 18 NYS 815 
fate 136! N.Y: Il, 320 NE. '696,. and 
foll In re Mason, 60 Hun 46, 14 NYS 
434]. 


1. Chesapeake, etc. R. Co. v. 
Wiley, 134 Ky. 461, 121 SW 402. 

2.°U. S.—American Fuel Co. v. 
Tomljanovich, 232 Fed. 662, 146 CCA 
‘588. 


Ala.—Barfield v. South Highlands 
Infirmary, 191 Ala. 553, 68 S 30. 


Ark.—Scullin v. Vining, 127 Ark. 
124, 191 SW 924. 
Ida.—Osborn v. Cary, 28 Ida. 89, 


152e P “4773. 

Kan.—Stout v. Bowers, 97 Kan. 33, 
154 P 1259. 

Ky.—tTravelers’ Ins. Co. v. Davies, 
152 Ky. 600, 158 SW 956; Williams 
vy. Nally, 45 SW 874, 20 KyL 244. 

Mass.—Allen v. Boston El. R. Co., 
peta 191, 98 NE 618, 41 LRANS 

19. 

Mo.—MacDonald v. Metropolitan 
St. Re Co, 219 Mo. 4685 118 SW 78, 
16 AnnCas 810; Edling v. Kansas City 


EVIDENCE 


It is held in 


Baseball, etc., Co., 181 Mo. A. 327, 
168 SW 908. 

N. D.—State v. Brunette, 28 N. D. 
539, 150 NW 271, AnnCas1916E 340. 

Tex.— Gulf, etc., R. Co. v. Farmer, 
102 Tex. 235, 115 SW 260 [rev (Civ. 
A.) 108 SW 729]; Gulf, ete., R. Co. v. 
Dooley, 62 Tex. Civ. A. 345, 131 SW 
831. 

[a] Limitation.—A cross-examina- 
tion of a medical expert which per- 
mits a showing of the contents of 
standard medical books is permis- 
Sible only to show what the authors 
thereof have declared on the sub- 
ject, when the expert has based his 
opinion wholly or in part on his 
reading of medical books, and then 
only when the statements in such 
books are not in harmony with his 
testimony. Griffith v. Los Angeles 
PaenCoje14 Cals A.oi45,214 ie 1107. 

[b] Compelling production.—The 
court has no power to compel a party 
to produce, for use on reéxamination, 
a scientific magazine on which, on 
cross-examination of an expert wit- 
ness, he based questions to test the 
value of the opinion of the witness. 
Louis Eckels, ete., Ice Mfg. Co. v. 
Cornell: Economizer Co., 119 Md. 107, 
86 A 38. ; 

{c] Improper cross-examination.— 
Where a physician testifying that 
hysteria can never result from a 
physical injury, but is congenital, 
based his opinion on his own ex- 
perience, cross-examination , consist- 
ing of references to medical works, 
so as to convey the impression that 
the physician was testifying against 
recognized authority on the subject, 
was improper. Ullrich v. Chicago 
City R. Co., 265 Ill. 338, 106 NE 828, 
Ft hae be 793 [rev 184 Ill. <A. 


3. Cal.—Peo. v. Goldenson, 76 Cal. 
SUSE LO LO 

Il]l.—Wilcox v. International Har- 
vester Co. of America, 278 Ill. 465, 
116 NE 151. 

Ky.—Clark v. Com., 111 Ky. 443, 
63 SW 740, 23 KyL 1029. 

Mich.—Hall v. Murdock, 114 Mich. 
233, 72 NW 150; Peo. v. Vanderhoof, 
Ug ‘Mich. 158, 39 NW 28; Pinney v. 


Cahill, 48 Mich. 584, 12 NW 8632. 
N. Y.—Pierson Vv. Hoag, 47 Barb. 243. 
N. D.—State v. Brunette, 28 N. D. 


539, 150 NW 271, AnnCasl1916E 340. 
Vt.—Baldwin v. Gaines, 102 A 338. 
Wis.—Ripon v. Bittel, 30 Wis. 614. 
{a] On the other hand it has been 

held that the witness cannot be com- 

pelled to declare the specific author- 
ity on which he bases his inference. 

Peo. v. Wanderhoof, 71 Mich. 158, 39 

NW 28. 

4. Donnelly v. Chicago City R. 
Co., 1638 Ill. A. 7; Peo. vy. Carpenter, 
102 N. Y. 238, 6 NE 584. 

5 Cronk. v. Wabash: R;;}Co:;, 123 
Iowa 349. 98 NW 884; Brodhead v. 
Wiltse, 35 Yowa 429; Atkinson v. 
American School of Osteopathy, 199 
Mo. A. 251. 202 SW. 452; Lynch vy. 
Rosemary Mfg. Co., 167 N. G. 98, 
102, 83 SE 6 [cit Cyc]; Sale v. Eich- 
berg, 105 Tenn. 333, 59 SW 1020. 

[a] MNlustration—Where an _  ex- 
pert physician had testified as an ex- 
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rogated on cross-examination by means of questions 
framed by the use of quotations from or reading 
from standard treatises,? or may be asked to name 
the authors on whom he relies,’ or interrogated as 
to the relative weight of different authorities,* or 
what is the position of authorities on the particular 
subject in hand,® and whether they do not express 
opinions different from those expressed by him.® 
This, it has been said, is to test the expert’s ac- 
curacy,’ his learning,’ and the, weight to be given 
to his testimony,® or to make the question clearly 
intelligible to the witness.?° 
always be taken by the court to confine such cross- 
examination within reasonable limits, and to see 


But great care should 


pert for plaintiff in an action against 
a physician for malpractice in set- 
ting certain bones in plaintiff’s arm 
by using splints going only to the 
wrist and circular bandages next to 
the skin, it was held that the wit- 
ness might be asked the following 
questions on cross-examination: 
“Ts there not a wide differ- 
ence among standard surgical au- 
thorities in the manner prescribed 
for dressing fractures of both bones 
of the forearm such as plaintiff's 
was?’ ... ‘Are you prepared to say 
that no standard surgical authority 
prescribes splints reaching only to 
the hands for such fractures as 
plaintiff's was?’ . ‘Are you pre- 
pared to say that ‘the most modern 
surgical authors prescribe long 
splints, reaching beyond the wrist 
joint, in fractures such as plaintiff’s?’ 
‘Do you know from standard sur- 
gical books, or otherwise, what the 
practice of the ablest modern sur- 
geons is, in regard to the use of 
splints extending to the fingers ends, 
in cases of fracture such as plain- 
tiff’'s was?’ . . ‘Are splints extend- 
ing only to the hand in such cases 
of fracture of forearm, as plaintiff’s, 
approved by any modern standard 
surgical authorities?’ .,. ‘What do 
standard medical authorities pre- 
scribe in regard to the use of cir- 
cular bandages next to the skin?” 
Brodhead v. Wiltse, 35 Iowa 429, 430. 
6. Wittenberg v. Onsgard, 78 
Minn. 342, 81 NW 14, 47 LRA 141; 
Matter of Hock, 74 Misc. 15, 129 NYS 


196. 

7. Ida—-Osborn v. Cary, .28 Ida. 
89/152 P 473. 

Iowa.—State v. Winter, 72 Iowa 


627, 34 NW 475. 
Ky.—Travelers’ Ins. Co. v. Davies, 
152 Ky. 600. 153 SW 956. 


N. D.—State v. Moeller, 20 N. D. 
114, 126 NW 568. 

Ont.~—Brown v. Sheppard, 13 U. C. 
Q. B. 178. 


[a] A medical witness may be 
asked whether certain works had af- 
fected his judgment. Brown  v. 
Sheppard, 13 U. C. Q. B. 178. 


8. Ark.—Scullin v. Vining, 127 
Ark. 124, 191 SW 924. 
Ida.—Osborn v. Cary, 28 Ida. 89, 


152 P 473. 
Ind.—Hess v. Lowrey, 122 Ind. 225, 
23 NE 156, 17 AmSR 355, 7 LRA 90. 
Ky.—Travelers’ Ins. Co. v. Davies, 
152 Ky. 600, 153 SW 956. 
Mo.—Atkinson v. American School 
199 Mo. A. 251, 202 


State, 19 


of Osteopathy, 
SW 452. 

Nebr.—Hutchinson y. 
Nebr. 262, 27 NW 113. 

Tenn. —Byers v. Nashville, ete., R. 
Co., 94 Tenn. 345, 29 SW 128. 

Wash.—Clukey v. Seattle Electric 
Co. ete Washie'705) 6) sos 

[a] It is immaterial that the wit- 
ness disclaims the position of an ex- 
pert. Sale v. Eichberg, 105 Tenn. 333, 
59 SW 1020. 

9. Egan v. Dry Dock, etc., R. Co., 
12 App. Div. 556, 42 NYS 188; State 
v. Moeller, 20 N. D. 114, 126 NW 568. 

10. Tompkins v. West, 56 Conn. 
478, 16 A 2387. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that the quotations read to the witness are so fairly 
selected as to present the author’s views on the 
subject of the examination,!! and it has been held 
that the position of authorities cannot be elicited 
where the witness has not so relied, in his direct 
evidence, upon the authority of writers that his 
answer might contradict him.!? . Neither should a 
question as to whether the author of a scientific 
work did not state a conclusion contrary to that of 
the witness be so framed as to appear to be a quota- 
Some authorities have re- 
fused to permit the reading of an extract from a 


tion from such work.!2 


[§ 832] 


11. Connecticut Mut. L. Ins. 
vy. Hllis, 89 Ill. 516, 519. 

12. Colo—Denver City Tramway 
Co. v. Gawley, 23 Colo. A. 332, 129 
P 258. 

Ill.—Ullrich v. Chicago City R. Co., 
265 Ill. 338, 106 NE 828, AnnCas 
1916A 793; Neiner v. Chicago City. R. 
Co., 181 Ill. A. 449; Weyh v. Chicago 
City R. Co:, 148) Tl. At, 165: 

N. J.—State v. MacRorie, 86 N. J. 
i. 401, 92° A578. 

N. D.—State v. Brunette, 28 N. D. 
539, 150 NW 271, AnnCas1916E 340. 

Tex.—Hanway v. Galveston, ete. 
Re Co., 94 Tex..76;-58 SW 724: 


Co. 


Vt.—Baldwin v. Gaines, 102 A 
338. 
[a] Work not read by witness.— 


Where a physician, testifying as an 
expert, stated that he had not read 
a medical work and was not familiar 
with it, the medical work could not 
be used on his cross-examination to 
contradict him. Denver City Tram- 
way Co. v. Gawley, 23 Colo. A. 332, 
129 P 258. 

13. Mann y. Blair, 195 Ill. A. 254. 

14) “Davis VOUS: 165. Ur Si'373; 
17 SCt’ 360; 41 Ly ed. 750; In re’ Du 
Bois, 164 Mich. 8, 128 NW 1092; Foley 
v. Grand Rapids, etce., R. Co., 157 
Mich. 67, 121 NW 257; Hall v. Mur- 
dock, 114 Mich. 233, 72 NW _ 150; 
Tilghman v. Seaboard Air Line R. 
Co., 171 N. C. 652, 89 SE 71; Mitchell 
v. Leech, 69 S. C. 413, 48 SE 290, 104 
AmSR 811, 66 LRA 723. 

15. Marshall v. Brown, 50 Mich. 
148, 15 NW 55; Rex v. Anderson, 7 
Alta. L. 102, 22 CanCrCas 455. 


i6. Byers v. Nashville, ete, R. 
Co., 94 Tenn. 345, 29 SW 128. 
17. Ill.—Bloomington vy. Shrock, 


110 Ill. 219, 51 AmR 679; Connecti- 
cut Mut. L. Ins. Co. v. Ellis, 89 Ill. 
516; Forest City Ins. Co. v. Morgan, 
220 TA, 198. 

Md.—Davis v. State, 38 Md. 15. 

Mass.—Com. v. Sturtivant, 117 
Mass. 122, 19 AmR 401. ; 

Mich.—Marshall v. Brown, 50 Mich. 
148, 15 NW 55. : 

Miss.—Tucker v. Donald, 60 Miss. 
460, 45 AmR 416. 

N. Y.—Peo. v. Schuyler, 106 N. Y. 
298, 12 NE 783. 

N. C.—Butler v. South Carolina, 
etc., Extension R. Co., 130 N. C. 15, 

E 770. 
oe D.—State v. Brunette, 28 N. D. 
539, 150 NW 271, AnnCas1916E 340. 

Ri d.—=Statenv. .OBrien,7et Raat. 
336. 

S. G—Mitchell v. Leech, 69 S. C. 
413, 48 SE 290, 104 AmSR 811, 66 
LRA: 723: 

Tex.—Galveston, etc, R. Co. v. 
Hanway, (Civ. A.) 57 SW_ 695. 

Vt.—Baldwin v. Gaines, 102 A 338. 

Wis.—kKnoll v. State, 55 Wis. 249, 
12 NW 369, 42 AmR 704. 

18. Ullrich v. Chicago City R. Co., 
265 Ill. 338, 106 NE 828, AnnCas 
1916A 793 [rev 184 Ill. A. 538, foll 
Bloomington vy. Shrock, 110 Ill. 219, 
51 AmR 678, and expl Chicago Union 
Tract. Co. v. Ertrachter, 228 Ill. 114, 


A. General Discussion of Rule. 
a well established general rule that a litigant can- 
not be affected by the words or acts of others with 
whom he is in no way connected, and for whose say- 


EVIDENCE 


[§ 831] 3. 


IV. RES INTER ALIOS 
It is 


81 NE 816]. 
19. U. S.—Boyd v. U. S., 142 U.S. 
450, 12 SCt 292, 35 L. ed. 1077; Flow- 


ers: -v. ‘Bush, ete:, Co., 254 Bed. 519, 
166 CCA 77; Sharples Separator Co. 
v. Skinner, 251 Fed. 25, 163 CCA 275; 
Murray v. St. Louis Third Nat. Bank, 
234 Fed. 481, 148 CCA 247; In re 
Desnoyers Shoe Co., 227 Fed. 16, 141 
CCA 570; Trenton Oil Cloth, etc., Co. 
v. Munroe, 218 Fed. 370, 134 CCA 
178; Kerbaugh v. Gray, 212 Fed. 716, 
129 CCA 326; McBride v. Kirkpatrick, 
207 Fed. 893 [aff 232 Fed. 859]; Se- 
curity Trust Co. v. Robb, 142 Fed. 
US ioe CAm SO2stVWler Wn Jnr! x 06, 
Fed. 137, 45 CCA 247; Edwards v. 
Bates’ County, $9 Fed. 905, 40 CCA 
161 


Ala.—Jeffries v. Pitts, 75 S 959; 
McKinney v. Darden, 192 Ala. 369, 68 
S 269; Parsons vy. Age-Herald Pub. 
Co., 181 Ala, 489, 61 S 345; Martin 
v. Jesse-French Piano, ete., Co., 151 
Ala. 289, 44 S 112; Southern R. Co. 
v. Bunnell, 138 Ala. 247, 36 S 380; 
Andrews v. Tucker, 127 Ala. 602, 29 
S 34; Key v. Goodall, 7 Ala. A. 227, 
60 S 986. 

Ark.—Hight v. Marshall, 124 Ark. 
512, 187 SW 433; Hearin v. Union 
Sawmill Co., 105 Ark. 455, 151 SW 
1007; United States Express Co. v. 
Long, 105 Ark. 130, 150 SW_ 576; 
Foster v. Beidler, 79 Ark. 418, 96 SW 
175; Ramsey v. Flowers, 72 Ark. 316, 
80 SW 147. 

Cal.—Ernst v. Ganahl, 166 Cal. 493, 
137 P 256; Moody v. Peirano, (A.) 
84 P 783; McLean v. Llewellyn Iron 
Works, 2 Cal. A. 346, 83 P 1082, 1085. 

Conn.—Bailey v. Trumbull, 31 
Conn. 582. 

D. C.—Traver v. Smolik, 43 App. 
150; Cohen v. Cohen, 13 D. C. 227. 

Ga J... Cogan,.Co.” N.,. uehes, 
145 Ga. 5, 88 SE 418; Rome Mer- 
chants’ Nat. Bank v. Greenwood, 113 
Ga. 306, 38 SE 826; Interstate Chemi- 
cal Corp. v. Slade, 20 Ga. A. 776, 93 
SE 422; Anderson v. Cavanaugh, 16 
Ga, A. 446, 85 SE 606. 

Il].—Merritt v. Boyden, 191 Ill. 136, 
60 NE 907, 85 AmSR 246 [aff 93 Il. 
A. 613]; Bisencon v. Walters, 203 Ill. 
A. 28; Bates v. Cronin, 196 Ill. A. 
178; Hydraulic Engineering Works 
vy. Williams, 195 Ill. A. 439; Loomis v. 
Board, 192 Ill. A. 600; Robinson v. 
U. S. Health, ete., Ins. Co., 192 Il. 
A. 475; Polionos v. Renner, 190 ill. 
A. 416; Buckley v. Acme Food Co., 
113 Ill. A. 210. : 

Ind.—Barney v. Yazoo Delta Land 
Co:, 179 and), 337156001) NES 96% Ogle wv. 
Brooks, 87 Ind. 600, 44 AmR 778. 

Towa.—Elbert v. Mitchell, 131 Iowa 
598, 109 NW 181. 

Kan.—Atchison Sav. Bank v. Pot- 
ter, 100 Kan. 407, 164 P 149; Forbes 
v. Madden, 98 Kan. 559, 158 P 850; 
Culbertson v. Sheridan, 93 Kan. 268, 
144 P 268. 

Ky.—Engle v. Bond Foley Lumber 
Co., 173 Ky. 35, 189 SW 1146; Smith 
v. Sisters of Good Shepherd, 87 SW 
1083, 27 Ky 1107; Horine v. New 
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treatise to a witness on cross-examination,’* as being 
an indirect method of getting the extract into evi- 
dence;*® and it has also beer held improper to ask 
a witness on cross-examination to read 
himself a certain paragraph and state what it says.'® 
For 
Standard treatises cannot be read in evidence to 
contradict an expert or skilled witness,'’ unless the 
witness assumes to base his opinion on a particular 
work, in which case such work may be read in evi- 
dence to contradict him.1® 


over to 


Purpose of Contradiction. 


ings or doings he is not legally responsible.1® How- 
ever, the expression is frequently, although some- 
what inaccurately, used with relation to acts or oc- 
eurrences with which the party sought to be effected 


York L. Ins. Co., 87 SW 274, 27 KyL 
893; Danville, etc., Turnp. Road Co. 
vy. Lincoln County Fiscal Ct., 77 SW 
379, 25 KyL 1162; Eskridge vy. Cincin~ 
nati, etc., R. Co., 89 Ky. 367, 12 SW 
580, 11 Kyl 557; Shaler v. Newport 
fuel ,Co., 5 Ky. Op. 283; White v. 
Fletcher, 2 Ky. Op. 463. 

Me.—Smith vy. Booth Bros., ete, 
Granite Co., 112 Me. 297, 92 A 103; 
Caffinit v. Hermann, 112 Me. 282, 91 
A 1009; Hubbard y. Androscoggin, 
etc.,, R., Co,,.39 Me:.506. 

Md.—Boswell v. Norton, 125 Mad. 11, 
93 A 214; Di Giorgio Importing, ete., 
Co. v. Pennsylvania R. Co., 104 Md, 
693, 65 A 425, 8 LRANS 108; Dryden 
v. Barnes, 101 Md. 346, 61 A 342. . 

Mass.—Leavitt v. Maynes, 228 
Mass. 350, 117 NE 343; Stryker v. 
Stone, 227 Mass. 253, 116 NE 551; 
Gould v. Wells Bros. Co., 217 Mass. 


544, 105 NE 374; Yore vy. Newton, 
194 Mass. 250, 80 NE 472; Post v. 
Leland, 184 Mass. 601, 69 NE 361; 


Tuttle v. Fitchburg R. Co., 152 Mass. 
42, 25 NE 19; Hathaway v. Tinkham, 
148 Mass. 85, 19 NE 18; Sullivan v. 
O'Leary, 146 Mass, 322, 15 NE 775; 
Costelo v. Crowell, 139 Mass. 588, 2 
NE 698; Campbell v. Russell, 139 
Mass. 278, 1 NE 345; Com. v. Jack- 
son, 132 Mass. 16; Com. y. Kennon, 
130 Mass. 39;. Maguire v. Middlesex 
R. Co., 115 Mass. 239; Jordan v. Os- 
good, 109 Mass. 457, 12 AmR 731; Em- 
erson v. Lowell Gas Light Co., 3 Al- 
len 410; Kidder v. Dunstable, 11 Gray 
342; Aldrich v. Pelham, 1 Gray 510; 
Collins vy. Dorchester, 6 Cush. 396. 
Mich. — Hydrex Silent Exhaust 
Works v. Seager Engine Works, 189 
Mich. 431, 155 NW 432; Showen vy. 
J. L. Owens Co., 182 Mich. 264, 148 
NW 666; Seitz v. Starks, 144 Mich. 
448, 108 NW 354; Altman vy. Fowler, 
70 Mich. 57, 37 NW 708. 
Mo.—Springfield Crystallized Egg 
Co. v. Springfield Ice, etc., Co., 259 
Mo. 664, 168 SW 772; Howell v. Sher- 
wood, 242 Mo. 513, 147 SW 810; Cant- 
well v. Johnson, 236 Mo. 575, 139 


SW 365; Iron Mountain Bank vy. 
Murdock, 62 Mo. 70; Fairbanks v. 
Merchants’, etc., Market House As- 


soc., 199 Mo. A. 317, 202 SW 596. 

Nebr. — Patterson y. Humboldt 
First Nat. Bank, 73 Nebr. 384, 102 
NW 765. 

N. J.—Temperance Hall Assoe v. 
Giles, 33 N. J. L. 260. 

N. Y¥.—In re Thompson, 127 N. Y. 
463, 28 NE 389, 14 LRA 52; New- 
hall v. Appleton, 102 N. Y. 133, 6 NE 
120; Mailler vy. Express Propeller 
Line, 61 N. Y. 312; Ross v. Ackerman, 
46 N. Y. 210; Shall v: Old Forge Co., 
109 App. Div. 907, 96 NYS 75; Brauer 
v. New York, 74 App. Div. 210, 77 
NYS 602; Kasower v. Sandler, 96 
NYS 734; Vacca v. Martucci, 90 NYS 
356; Jackson y. Smith, 7 Cow. 717. 

N. C.—W. M. Ritter Lumber Co. v. 
Montvale Lumber Co., 169 N. C. 80, 
85 SE 438; Boney v. Boney, 161 N. C. 
614, 77 SE 784; West v. A. P. Messick 
Grocery Co., 138 N. C. 166, 50 SB 
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is legally connected but which are not strictly rele- 
vant to the inquiry before the court.?° It is also, 
sometimes, extended to cover proof of relevant 
facts, which, not being subject to direct cognition 
by the senses, can be proved only by showing 
manifestations which circumstantially indicate their 
existence. Of this nature are the mental states, 
knowledge, motive, intent, ete., which may be nec- 
essary to the existence of a claim or liability.”+ 
The use of the phrase has also been extended to 
cover facts tending to show circumstantially the 
existence of necessarily attendant circumstances, 
such as the possession of the skill, physical or 
mental capabilities, materials, tools, motives, ete., 
required for doing a particular act, the presence at 
a certain place, at a certain time, of a certain per- 
son, and the like,?* and has even been extended so as 
to apply to the steps by which a relation of cause 
and effect is traced, by the ordinary methods of 
inductive reasoning based upon observation or ex- 
periment, between two or more phenomena.”* 

[§ 833] B. Relevancy. In order that a fact 
should be excluded by the rule here under consid- 
eration it must first be relevant. When merely 
irrelevant facts are sought to be proved they are 
within no aspect of the principle here involved which 


565; Story v. Norfolk, etc., R. Co., 
133 N. C: 59, 45 SE. 349; Ridley v. 
Seapoard, ete) R: Co. 124 INC, 37, 
32 SE 379. Nowe 


EVIDENCE 


455; Holcombe v. Hewson, 2 Campb. 
391; Bullen v. Michel, 
Reprint 1171; Carter v. Pryke, Peake | 504 
96; Denn v, White, 7 T. R. 112, 
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is of any practical value in the law of evidence. For 
example no inference as to whether a certain act 
was\ reasonable can be drawn from the fact that 
others have 24 or have not?® done it. So also on 
an issue of negligence, what others in the same busi- 
ness have been 11 the habit of doing is rejected,?® 
and there is still less logical connection between the 
character of a house and that of one adjoining.?* 
In many cases, however, a fact offered in evidence 
has: been said to be res inter alios, although it was 
clearly apparent that the real meaning of the ruling 
was that it was irrelevant, that is, that no logical 
inference whatever could reasonably be drawn from 
it as to the existence of any fact in issue.2® A 
genuine application of the principle occurs only 
where relevant evidence of similar acts or oceur- 
rences is rejected as evidence of the happening of 
an act or occurrence involved in the issue. The ele- 
ment of relevancy—the probative force of similar 
acts or events—is a resultant of three main factors: 
(1) The extent of the similarity; (2) the observed 
regularity of action; (3) the presence or absence of 
modifying forces. The maximum of relevancy 
would therefore be’ attained where the two facts 
present identical conditions, the operation of an 
invariable law, and the presence of no modifying 


Lane v. Boston, etc., R. Co., 112 Mass. 


4 Dow 297, 3/| 455; Darling y. Stanwood, 14 Allen 


Tex.—Quanah, etc., R. Co. v. Gallo- 


N. D.—Barkley v. Quick, 32 N. D. 
124, 156 NW 544. 

Pa——Hartzell v. Ebbvale Min. ‘Coz 
239 Pa. 602, 86 A 1093. 

R: I.—Small y. Clarke, 87 A 184. 

S$. C.—Gilliam vy. Southern R. Co., 
108''S. C. 195, 93 SH 865; Talbert: v. 
Talbert, 97 S.C. 136, 81 SH 644; 
Robert Buist Co. v, Lancaster Mer- 
cantile Co., 73 S. C. 48, 52 SE 789; 
Burns v. Goddard, 72° S. C: 355, 51 
SE 915; Perry v. Jefferies, 61 S. C. 
292, 39 SE 515; Burwell, etc., Co. v. 
Chapman, 59 .S. C. 581, 38 SH 222; 
Benedict v. Rose, 24 S. C. 297. 

Ss. D—First Nat. Bank v. Aberdeen 
Artesian Well Co., 30 S. D. 118, 137 
NW 597. : 

‘Tenn.—Franklin v. Franklin, 90 
Tenn. 44, 16 SW 557. ; 

Tex.—International, etc., R. Co. v. 
Boykin, 99 Tex. 259, 89 SW 639; Pat- 
terson vy. Quanah, etc., Re Co:,  (Clyv: 
A.) 195 SW 1163; Missouri, GtCre ees 
Conv: OWant, (Civ. A.) 179 SW 903; 
Chilson v. Oheim, (CiVePAS) 2A TL Sw 
1074; First State Bank, etc., Co. v. 
Southwestern Engineering, etc., Co., 
(Civ. A.) 170 SW 860; Wichita Falls 
Compress Co. v. Moody, (Civ. A.) 154 
SW 1032; Taylor v. McFatter, (Civ. 
A.) 109 Sw 395; Stockton y. Brown, 
(Civ. A.) 106 SW 423; Lewis v. 
Crouch, (Civ. A.) 85 SW 1009; Beak- 
ey v. Rainier, (Civ. A.) 78 Sw 702; 
Stuart: v. Kohlberg, (Civ. A.) 53 Sw 
596. 

vt.—Aiken v. Kennison, 58 Vt. 665, 
5 A757; Harris .v.. Howard, 56 Vt. 
695; Walworth v. Barron, 54 Vt. 677. 

Va—Repass v. Richmond, 99 Va. 
508, 39 SE-160; Cole v. Com., 5 Gratt. 
(46 Va.) 696. 

Wash.—Chambers vy. Independent 
Asphalt Pav. Co., 90 Wash. 380, 156 
P 14; Spokane v. Costello, 42 Wash. 
182; 84 P 652. 


W. Va—Hartman v. Evans, 38 
W. Va. 669, 18 SE 810. 
Wis.—Coman_v. Wunderlich, 122 


Wis. 128, 99 NW 612; Kelley v. La 
Crosse Carriage Co., 120 Wis. 84, 97 
NW 674, 102 AmSR 971; Kelley v. 
Schupp, 60 Wis. 76, 18 NW 725. 
Eng.—Hollingham y. Head, 4 C. B. 
N.. S. 388, 983 MCL 388, 140 Reprint 
1135; Fowke v. Berington, [1914] 2 
Ch. 308; Atty.-Gen. v. Horner, [1913] 
2 Ch. 140; Hunter v. Britts, 3 Campb. 


‘ dence, 


101 Reprint 882. 

Can.—Chalmers v. Machray, [1917]: 
55 Can. §: C. 612, 3 WestWkly 361 
[dism app 26 Man. 105, 26 DomLR 
529, 9 WestWkly 1435]. 

[a] “The reason for excluding all 
evidence of this character is, that it 
would lead to the trial of a multitude 
of distinct issues, involving a profit- 
less waste of the time of the court, 
and tending to distract the attention 
of the jury from the real point in 
issue, without possessing the slight- 
est force as proof of the matters of 
fact involved.” Temperance Hall As- 
soc: v. Giles, 33 N. J. L. 260, 264. 

[b] “The letter of a stranger to a 
stranger is not rendered admissible 
against a party by sending it to him.” 
Varley Duplex Magnet Co. v. Os- 
themes. 159 Fed. 655, 658, 86 CCA 


20. See infra §§ 835-855. 

21. Marcus First’ Nat. Bank v. 
Wise, 172 Iowa 24, 151 NW 495; 
Hemphill v. Cedar Rapids, ete, R. 
ete., Co., 169 Iowa 498, 151 NW 449; 
Stotts v. Fairfield, 163 Iowa 726, 145 
NW 61; St. Louis Southwestern R. 
Co. vy. Duncan, (Tex. Civ. A.) 164 SW 
et 1088 [cit Cyc]. See supra § 
352. 

22. See infra §§ 856-859. 

[a] Evidence of other offenses 
committed by a defendant is not ad- 
missible to show his commission of 
the offense charged. but may be ad- 
missible to show that the act was 
willful, to prove motive, or to show 
a guilty knowledge and purpose. See 
Criminal Law §§ 1132-1141. 

23. See infra §§ 860, 861. 

24. Tyler v. Old Colony R. Co,, 
157 Mass. 336, 32 NE 227; O’Connor 
v. Hogan, 140 Mich. 613, 104 NW 29; 
Greenwell v. Crow, 73 Mo. 688. 

25. Fitchburg R. Co. v. Freeman, 
12 Gray (Mass.) 401, 74 AmD 600. 

26. .U. S.—Canada Grand Trunk R. 
Go. v. Richardson, 91 U: S. 454, 23 
L. ed. 356. 

Colo.—Holy Cross Gold Min., etc., 
Co. v. O'Sullivan, 27 Colo. 237, 60 P 


570. 
OF cmap ee ks v. Moore, 8 Kyl 
Mass.—Eastham v. Riedell, > 125 


Mass. 585; 


etc., 


Hill Mfg. Co. v. Provi- 
SS. ‘Co., 125. Mass. 292; 


way, (Civ. A.) 140 SW 368. 

Vt.—Congdon y. Howe Scale Ca., 
66. Vt. 255, 29 A 253. 

Va.—Clinchfield Coal Co. v. Wheel- 

er, 108 Va, 448, 62 SE 269, 
_ “The second assignment of error 
is, that the court excluded testi- 
mony offered by the defendant to 
show that the usual practice of rail- 
road companies in that section of 
the country was not to employ: a 
watchman for bridges like the one 
destroyed. It is impossible for us 
to see any reason why such evi- 
dence should have been admitted. The 
issue to be determined was, whether 
the defendant had been guilty of neg- 
ligence; that is, whether it had failed 
te exercise that cautien and diligence 
which the circumstances demanded, 
and which prudent men ordinarily 
exercise. Hence the standard by 
which its conduct was to be meas- 
ured was not the conduct of other 
railroad companies in the vicinity; 
certainly not their usual conduct. 
Resides, the degree of care which 
the law requires in order to guard 
against injury to others varies great- 
ly according to the circumstances of 
the case. When the fire occurred 
which caused the destruction of the 
plaintiffs’ buildings, it was a very 
dry time, and there was a high wind. 
At such a time, greater vigilance 
was demanded than might ordinarily 
have been required. The usual prac- 
tice of other companies in that sec- 
tion of the country sheds no light 
upon the duty of the defendant 
when running locomotives over long 
wooden bridges, in near proximity to 
frame buildings, when danger was 
more than commonly imminent.” 
Canada Grand Trunk R, Co. y. Rich- 
eeaeow 91S." 45-4— 46923" a sed. 
oO . 

27. Doyle v. Levy, 89 Hun 350, 35 
NYS 434. 

28. U. S.—Boyd v. U. S., 142 U.S. 
450) T2>SCt 12992935 ay eal 1077; Chi- 
cago v. Greer, 9 Wall. 726, 19 L. ed. 
769; Delaware, etc., R. Co. v. Glea- 
son, 159 Fed. 383, 86 CCA 383 [cer- 
tiorari den 209 U. S. 551, 28 Sct 
761, 52 L. ed. 922]; Salmon vy. Helena 
Box Co., 158 Fed. 300, 85 CCA 551; 
Plummer v. Granite Mountain Min. 
Co., 55 Fed. 755; Seibert Cylinder 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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circumstances. 


rence, relevancy is diminished. 


XV. 
[§ 834] A. In General. 


Oil-cup Co. y. William Powell Co., 
38 Fed. 600. 

Ala.—McKinney vy. Darden, 192 Ala. 
369, 68 S 269; Owen v. Alabama Great 
Southern R. Co., 181 Ala: 552, 61S 
924; Parsons v. Age-Herald Pub. Co., 
181 Ala. 439, 61 S 345; Napier v. El- 
Hotel Ala S130 e 5S tSy-435 Pace 
v. Louisville, ete., R. Co., 166 Ala. 
519, 52 S 52; Martin v. Jesse-French 
Piano; ‘ete. ‘Co. 1594 Alas o2895" 44 oS 
112; Bush v. Coleman, 121 Ala. 548, 
25 S 569; Thweatt v. McCullough, 84 
Ala. 517, 4 S 399, 5 AmSR 391; Wil- 
liams vy. Glover, 66 Ala. 189; King 
v. Mitchell, 52 Ala. 557. 

Ariz.—Yourkee v. Terr., 29 P 894. 

Cal.—Davis v. Connecticut F. Ins. 
Con 158 © Cal 766,4212" Por pag ns2 
LRANS 604; Williams v. Casebeer, 
126 Cal. 77, 58 P 380; Cohn v. Mul- 
ford, 15 Cal. 50. 

Conn.—Coast Cent. Milling Co. v. 
Russell Lumber Co., 88 Conn. 109, 89 
A 898; Hartford Bridge Co. v..Gran- 
ger, 4 Conn. 458; Chapman vy. Cham- 
pion, 2 Day 101. 

Fla.—Atlantic Coast Line R. Co. 
v. Crosby, 53 Fla. 400, 43. S 318. 

Ga.—Western, etc., R. Co. v. Moore, 
94 Ga. 457, 20 SE 640; Central R. 
Co. v. Brunson, 63 Ga. 504. 

Tll:i—Dean v. Blackwell, 18 Mil. 

Shurick, 110 Ind, 


336. 

Ind.—Seavey v. 
494, 11 NE 597; Hudson v. Densmore, 
68 Ind. 391; Robertson v. Hamilton, 
16 Ind. A. 328, 45 NE 46, 59 AmSR 


Ot 

Iowa.—McPherrin v. Jennings, 66 
Iowa 622, 24 NW 242. 

Ky.—Watson v. Kentucky, etce., 


Bridge, etc., Co., 1387 Ky. 619, 126 SW 
146, 129 SW 341; Spurlock v. Com., 
20 SW 1095, 14 KyL 605; Gargill v. 
Com., 13 SW 916, 12 Kyl 149; Rudd 
v. Hanna, 4 T. B. Mon. 528. 

La.—May v. Ransom, 5 La. Ann. 
424, 

Me.—Harmon v. Wright, 65 Me. 
516; Prentiss v. Roberts, 49 Me. 127; 
Ware v. Ware, 8 Me. 42. 

Md—Phelps. v. George’s Creek, 
etc., R. Co., 60 Md. 536; Basford v. 
Parran, 8 Md. 360; Dement v. Stone- 
street, 1 Md. 116. 

Mass.—Stryker v. Stone, 227 Mass. 
258, 116 NE 551; Durkee v. India 
Mut. Ins. Co., 159 Mass. 514, 34 NE 
1133; Gilhooley v. Sanborn, 128 Mass. 
485: Kline v. Baker, 106 Mass. 61; 
Simmons v. New Bedford, etc., 
Steamboat Co., 97 Mass. 361, 93 AmD 
99: Keliher yv. Miller, 97 Mass. 71; 
Tyler v. Mather, 9 Gray 177; Jacobs 
v. Putnam, 4 Pick. 108. 

Mich.—Howell v. Smith, 108 Mich. 
350, 66 NW 218; White v. Ross, 47 
Mich. 172, 10 NW 188. wae 

Minn.—Ham v. Wheaton, 61 Minn. 
212, 63 NW 495. 


Considered in itself, apart from 
other elements affecting the exercise of discretion,?® 
it may be said of this matter of relevancy, that as 
elements are added or eliminated, and in proportion 
as they are of importance, that is, as the similarity 
fails to cover all essential particulars as the rela- 
tion of cause and effect is not found to be invari- 
able, or, what is often much the same thing, as a 
modifying influence, such as volition, is introduced 
among the conditions attending an act or occur- 
It has been sug- 
gested that facts designated as res inter alios are 


Although complicated 
by the exercise of volition, it is still a proposition 
of experience, exemplified in the creation of habit 
and consequently of character, that a person is 
more apt to do than not to do under similar cir- 
cumstances what he has done before. 
deducible from experience that in proportion as 
volition is eliminated identical conduct results from 


EVIDENCE 


SIMILAR ACTS 


lar events is to 


It is equally 
other time. 


Miss.—Merchants’ Wharf-Boat As- 
soc. v. Smith, 3 S 249; Hunter v. 
Wilkinson, 44 Miss. 721. 

Mo.—Thomas y. Mallinckrodt, 43 


Mo. 58. : 

Nebr.—Lucke vy. Yoakum, 25 Nebr. 
427, 41 NW 255. 

N. H.—Cole v. Boardman, 63 N. H. 
580, 4 A 572; Concord R. Co. v. Gree- 
ly, \23 N. H: 237; Swamscot Mach. 
Co, v. Walker, 22 N. H. 457, 55 AmD 


172; Filer v. Peebles, 8 N. H. 226. 
N. M.—Roper v. Terr., 7 'N. M. 255, 


So Pi O14: 

N. Y.—Hill v. Syracuse, etc., R. 
Co., 68 N. Y. 101; Green v. Disbrow, 
56 N. Y. 3384; Ross v. Ackerman, 46 
N. Y. 210; Coon y. Miller, 151 App. 
Div. 6381, 1386 NYS 226; Isham v. 
Schafer, 60 Barb. 317; Murray v. 
Smith, 8 N. Y. Super. 412; Berrent v. 
Simpson, 109 NYS 753; Vacca v. Mar- 
tucci, 90 NYS 356; Noyes v. Wilson, 7 
NYSt 439. , 

N. C.—Boney v. Boney, 161 N. C. 
614, 77 SE 784; Durham Dyeing Co. 
v. Golden Belt Hosiery Co., 126 
No) Ce'292,°35 SH"586: 

Oh.—Jennings y. Haynes, 1 Oh. Cir. 
CEM eh Oh (Crrse Peto! 

Or.—Malon vy. Rankin, 54 Or. 328, 
LOZ) "E608 ) LO35P 53. 

Pa.—Haworth vy. Truby, 138 Pa. 
222, 20 A 942; Western Pennsylvania 
R. Co.’s App., 104 Pa. 399; Waugh v. 
Shunk, 20 Pa. 130; Bennethum vy. 
Long, 8 Pa. Cas. 627, 13 A 778. 

S. C.—Williams v. Haile Gold Min. 
CONF 85245 (Oe Ph OOn Shy sik pee nuns 
Thompson v. Richmond, etc., R. Co., 
24 SH 366. 

Tex.—Tweed v. Western Union Tel, 
Co.,. 107 Tex. 247, 166 SW 696,177 
SW 957; Waul v. Hardie, 17 Tex. 
553; Missouri, ete, R. Co. v. Want, 
AAV AL) oe LOS Vie torn OL ASS, we. Vis 
Adams, (Civ. A.) 175 SW 510; South- 
ern Gas, ete., Engine Co. v. Adams, 
(Civ. A.) 169 SW. 1143; Taylor” v. 
McFatter, (Civ. A.) 109 SW 395; Big- 
gar v. Lister, (Civ. A.),.27;SW 707; 
Texas, etc., R. Co. v: Scrivener, 2 Tex. 
A Civ. Cas, § 328. 

Vt.—Lueia v. GSumy Gy bd; 
34 A 695; Foster v. Dickerson, 64 Vt. 
233, 24 A 253; Noyes v. Fitzgerald, 
5D VitanAes 

W. Va.—Fink v. Thomas, 66 W. Va. 
487, 66 SE 650, 19 AnnCas 571; Watts 
v. State, 5 W.Va. 532. 

Wis.—McGillivray v. Cremer, 125 
Wis. 74, 108 NW 250; Posey v. Rice, 
29 Wis. 93. 

Eng.—Holcombe v. Hewson, 2 
Campb. 391; Delamotte v. Iane, 9 
Ca &- PB. 261, 38’ HCL 161; Smith v. 
Wilkins, 6 C. & P. 180, 25 ECL 383; 
Boldron v. Widdows, 1 C. & P. 65, 
12 ECL 48; Justice v. Elstob, 1 F. 
& F. 256; Watts v. Lyons, 6 M. & G. 
1047, 46 ECL 1047, 134 Reprint 1216; 


admissible whenever relevant.®° 
held that where an act is not negligent per se it 
may be shown that experienced persons did the 
same,*1 and that the use of barbed wire fence 
in other towns may be admissible on the question 
as to whether a particular wire fence was a nui- 
sance.** Although a record is inadmissible to prove 
the truth of facts therein set out, except between 
parties and privies, yet, where the mere existence 
of suchya record is material to be proved, it is evi- 
dence of that fact against everyone, and the res 
inter alios acta rule does not apply.** 


OR OCCURRENCES 


similar stimuli and that, as in other parts of ‘the 
natural world, similar causes produce like results. 
The doing of similar acts or the occurrence of simi- 
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Thus it has been 


that extent probative, on an issue 


as to whether a particular act was done by the 
same person or a like occurrence happened at an- 
But experience also demonstrates that 
the inference is in itself a weak one; that men 


Carter «v. Peake 


95. 


Pry kore: INE 

[a] For example courts have ex- 
cluded evidence as to: (1) How oth- 
ers understood and acted on a rule 
established by a railroad company. 
Western, etc., R. Co. v. Moore, 94 Ga. 
457, 20 SH 640. (2) Another attor- 
ney’s charges for professional serv- 
ices. Howell v. Smith, 108 Mich. 350, 
66 NW 218. (3) The operation of a 
traction engine other than the one 
concerned in the litigation. South- 
ern Gas, etc., Engine Co. v. Adams, 
(Tex. Civ. A.) 169 SW 11438. (4) Im- 
proper use by passengers of the boats 
on one side of a steamer, the ques- 
tion being as to improper use by 
them of the boats on the other side 
of such steamer. Simmons v. New 
Bedford, etc., Steamboat Co., 97 Mass. 
361, 93 AmD 99. (5) Report of the 
signal bureau as to the violence of 
a storm at other points, the question 
being as to its violence at a particu- 
Jar point. Roos vy. Clark, 14 Mo. A. 
594. (6) Whether a defendant has 
settled with other claimants for dam- 
ages caused by a certain accident on 
an issue of liability for its occur- 
rence. Thompson v. Richmond, etc., 
R. Co., 24 S. C. 366. (7) What other 
carpenters received, on the question 
as to what wages a particular car- 
penter should receive. Noyes v. Fitz- 
gerald, 55 Vt. 49. (8) What others 
would have done the same work for 
at another time, in an action to re- 
cover for work done under a special 
contract. Chicago v. Greer, 9 Wall. 
CU. sS.3)4, 726, £9 EL, edn 69%, 4109), ‘Phat 
other persons had given credit to the 
father of defendant’s wife, in an ac- 
tion for goods ‘sold, the question be- 
ing whether the credit was given to 
defendant’s wife or to her father. 
Smith vy. Wilkins, 6 C. & P. 180, 25 
ECL 383. (10) The customary. an- 
swers of clerks in a warehouse to in- 
quiries in regard to storage, in an 
action for breach of contract to store 
goods in a fireproof warehouse, Laux 
v. Bekins Van, etc., Co., 177 Cal. 63, 
169 P 1012. 


29. See infra § 834. 
30. State v. Ames, 90 Minn, 183, 
96 NW 330; Barbar v. Martin, 67 


Nebr. 445, 98 NW 722; Peo. v. Moli- 
neux, 168 N. Y. 264, 61 NE 286, 10 
NYAnnCas 256, 62 LRA 193; Bar- 
nett v. State, 44 Tex. Cr. 592, 73 SW 
399, 100 AmSR 878. 

31. Shea v. Lowell, 8 £Allen 
(Mass.) 1386; Prosser v. Montana 
Cent... R. .Co., 17, Mont. 372, 43 P 81, 
30 LRA 814; Hoppe v. Parmalee, 20 
Ohi, Giri nCun 0.0L On, #- Cin, DeGr 


24 
Grand Trunk R.. 


32. Hillyard v. 
COs Ree Enos os 
Falls v. Gamble, 66 N. C. 455. 


33. 
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do not invariably or even in the great majority of 
instances do as they have done before, where the 
conditions are apparently similar, and that, still 
more often, the absence of a former element or the 
presence of a new factor in a psychological or 
physical combination of causes suffices to produce a 
very different result. Courts have felt that in such 
eases the jury could not well be permitted to con- 
sider the inference at all without giving it undue 
importance; that, so far as the consideration of 
similar acts or occurrences had weight, it would 
probably be overestimated. They have also realized 
the practical inconvenience of. trying a number of 
collateral issues at the same time,** and the mis- 
ehief of protracting trials,*> surprising,®® and other- 
wise prejudicing *7 litigants, by permitting the use 
of evidence so well calculated as to bewilder and 
mislead a jury.*® Hence the rule is that it is within 
the discretion of the court, exeept under special 
circumstances, to reject evidence of former acts or 
occurrences as proof that a particular act was done 
or a certain occurrence happened.*® These reasons 
for this administrative rule, however, limit the scope 
of the operation of-the rule itself. No such absolute 


34 U. S.—Union Pac. R. Co. v. 


EVIDENCE 


Allen (Mass.) 410, 417 (in an action 


’ 
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prohibition against the evidence, where relevant, 
exists as in case of unsworn statement offered as 
proof of the facts asserted.*° The admissibility of 
the evidence, so far as relevancy itself is concerned, 
varies with the ratio of danger and advantage, 
increasing as relevancy grows stronger, and as the 
probability that other and better evidence is pro- 
curable or that the jury will be misled by the evi- 
dence offered grows weaker, and diminishing, in 
turn, as relevancy grows weaker, and as the prob- 
ability of procuring better evidence or that the jury 
may be misled increases. The difficulty, for exam- 
ple, relating to the raising of collateral issues is a 
purely practical one. There is no rule of law 
which prevents trying such issues,*! and it 1s with- 
in the court’s discretion to permit it to be done in 
a given instance, subject to review in case of 
abuse.*? 

[§ 835] B. Similar Acts—1. Rule Stated. The 
general rule is that the law will not consider evi- 
dence that a person has done a certain act at a 
particular time as probative of a contention that 
he has done a similar act at another time.*® Ac- 
cordingly, it cannot be shown, as bearing on the 


claimed that the shares were worth- 


O’Brien, 161 U.-S. 451, 16 SCt 618, 40 

L. ed. 766; Laflin v. Chicago, ete., 

R. Co., 34 Fed. 859. 

a es v. Stapleton, 38 Ala. 
a0 ' 

Palin Mont ines v. Planel, 36 Cal. 

8. 

Colo.—Holy Cross Gold Min., 
Co. v. O’Sullivan, 27 Colo. 237, 60 
570. 

Conn.—Hoxie v. Home Ins. Co., 32 
Conn. 21, 85 AmD 240. 

Iowa.—Dalton v. Chicago, etc., R. 
Co., 114 Iowa 257, 86 NW 272. 

Me.—Armour Fertilizer Works v. 
Logan, 116 Me. 33, 99 A 766. 

Mass.—Noyes v. Boston, ete, R. 
Co., 218 Mass. 9, 99 NE 457; Barnard 
v. Bates, 201 Mass. 234, 87 NE 472; 
Yore v. Newton, 194 Mass, 250, 80 
NE 472; Hathaway v. Tinkham, 148 
Mass. 85, 19 NE 18; Emerson v. 
Lowell Gas Light Co., 3 Allen 410, 
417. 

N. Y.—Jamieson v. Kings 
ae RawCowts WIN EL. O22, 


Porto Rico.—Delgado vy. 
Registrar, 22 Porto Rico 117. 

Vt.——Bateman v. Rutland, 70 Vt. 
500, 41 A 500; Foster vy. Dickerson, 
64 Vt. 238, 24 A 253. 

Wis.—Allen v. Murray, 87 Wis. 41, 
57 NW 979; O’Dell v. Rogers, 44 
Wis. 136. 

“Hach separate and individual case 
must stand upon, and be decided by, 
the evidence particularly applicable 
to it. The attending circumstances 
may be so different, that the occur- 
rence of sickness in one _ house 
would have no tendency to show the 
cause of illness in the occupants of 
another. If such evidence was ad- 
missible, the issues in a single cause 
might be indefinitely multiplied; and 
this would tend only to confusion, 
and to mislead the jury. It was 
competent for the plaintiffs to show 
all the facts and circumstances at- 
tending their sickness, and to add 
to that, proof of the opinions of 
persons of skill and experience as to 
the cause which produced such sick- 
ness, and particularly whether it 
might have been, or probably was, 
produced by the gas to which they 
were exposed in their house; but they 
were restricted by the rules of evi- 
dence to these limits, and could not 
establish or strengthen the evidence 
in their own case, by any proof con- 
cerning the condition of, or the in- 
juries received by, another person.’ 
* Emerson y. Lowell Gas Light Co., 3 


ete, 
P 


County 
41 NE 


Caguas 


for injury to health by escaping gas 
it-was proper to reject evidence that 
a large number of houses in. the 
neighborhood, the drains of which 
were similarly situated to plaintiff's 
drain, were filled with gas, and that 
where gas entered sickness followed). 

[a] Walue of property.— “The 
plaintiff sought to prove the evil ef- 
fect of the road in diminishing values 
by the process of calling the owners 
of property in the vicinity and prov- 
ing, in each case, what the particu- 
lar premises owned by the witness 
rented for before the road was built 
and what thereafter. There were ob- 
jections and exceptions. Such a proc- 
ess is not permissible. Bach piece 
of evidence raised a collateral issue 
(Gouge v. Roberts, 53 N. Y. 619), and 
left the court to try a dozen issues 
over as many separate parcels of 
property.” Jamieson v. Kings Coun- 
ty: BOR. Cou. 14% IN Ye 8226825. 40 
NE 693. 

35. Foster v. Dickerson, 64 Vt. 
238, 24 A 253. 

Com. v. Jackson, 132 Mass. 16; 

Jacks, 76 Mich. 218, 42 NW 

1134; Trenton Temperance Hall 
Assoc. v. Giles, 33 N. J. L. 260. 

{a] In criminal cases the rule of 
exclusion iS even more important 
than in civil cases, because the con- 
sequences of its violation are more 
serious, and the danger of convic- 
tion on irrelevant matter is more di- 


rect. Lightfoot v. Peo., 16 Mich. 507, 
511. 

37. State v. Kirby, 62 Kan. 436, 63 
P 752; Popejoy v. Hydraulic Press 


Brick Co., 193 Mo. A. 612, 186 SW 
1133; Spriggins v. State, 42 Tex. Cr. 
341, 60 SW 54. 

38. Jamieson v. Kings County El. 
RyiCoy clade Ne Ys we22,0 41 IN E693: 
Feagins v. Texas Mach., etc., Co., 
(Tex. Civ. A.) 185 SW 961, 963 [cit 
Cyc]; Thomas v. Parrott, 106 Wis. 
605, 82 NW 554. 

39. Noyes v. Boston, etc., R. Co., 
213 Mass. 9, 99 NE 457; Barnard v. 
Bates, 201 Mass. 234, 87 NE 472; 
Popejoy v. Hydraulic Press Brick Co., 
193 Mo. A. 612, 186 SW 1133; Feagins 
v. Texas’ Mach., .etc., Co.) -(Tex. Giv. 
A.) 185 SW 961, 963 [cit Cyc]. See 
also infra §§ 835-839. 

40. See supra §§ 167-258. 

41. Isbell v. New York, etc. R. 
Co., 25 Conn. 556; Reeve v. Dennett, 
145 Mass. 23, 11 NE 938. 

[a] In an action for fraud in the 
sale of shares in a Company intended 
to encourage the use of defendant’s 
invention in dentistry plaintiff 


less because the invention was worth- 
less. To meet this evidence defend- 
ant introduced the evidence of some 
of his patients to the effect that by 
use of the invention the operation of 
filling teeth had ceased to be painful. 
It was held that the evidence was 
properly admitted. “So far as the 
introduction of collateral issues goes, 
that objection is a purely practical 
one, a concession to the shortness 
of life. When the fact sought to be 
proved is very unlikely to have any 
other explanation than the fact in 
issue, and may be proved or dis- 
proved without unreasonably pro- 
tracting the trial, there is no objec- 
tion to going into it.’”’ Reeve v. Den- 
nett, 145 Mass. 23, 28, 11 NE 938. 


42. Conn.—Isbell v. New York, 
etc.,-R.. Co., 25 Conn. 56. 
Mass.—Emerson vy. Lowell Gas- 


light Co., 6 Allen 146, 83 AmD 621. 
N. Y.—Gilbrie v. Lockport, 122 N. 
Y. 403,; 25 NEV .857. 
Tex.—Feagins v. Texas Mach., etce., 
Co., (Civ. A.) 185 SW 961. 
Va.—Washington, etc. R. Co. v. 
Vaughan, 111 Va. 785, 69 SE 1035. 
Ont.—Re National Trust Ce., 27 
ae L. 462, 5 OntWN 221, 15 DomLR 
fa] The court may in its discre- 
tion limit evidence of similar occur- 
rences to purposes of corroboration 
and require that plaintiff's case be 


first prima facie established. Emer- 
son v. Lowell Gaslight Co., 6 -Allen 
eer 146, 88 AmD 621. 

43.4 §.—Hallenborg v. Cobre 


Copper ‘Ges 200 U. S. 239, 26 SCt 236, 
50 L. ed. 458: McArthur v. Citizens’ 
Bank, 223 Fed. 1004, 139 CCA 380; 
McBride v. Kirkpatrick, 207 Fed. 
893 [aff 232 Fed. 859]; Whitney v. 
Martin, 192 Fed. 843, 113 CCA 167; 
Hammerschlag Mere; Gow ve Struthers- 
Wells Co., 154 Fed. 326, 83 CCA 198; 
Macy v. De Wolt!! #6"Ey CasteNo- 78; 
933, 3 Woodb. & M. 193. 
Ala.—Howard v. Tollett, 79-S 309; 
Batson v. Alexander City Bank, 179 
Ala. 490, 60 S 313; Napier v. Elliott, 
Ui, Ala. S113 2258. Seaasa. Supreme 
Lodge K. & L. H. v. Baker, 163 Ala. 
518; '50°S°958* Davis’ Vv; Anderson, 163 
Ala. 385. 50S 1002; Martin v. Jesse- 
French Piano, ete., Co., 151 Ala. 289, 
44 § 112; Southern R. Co. v. Bunnell, 
1388 Ala. 247, 36 S 3880; Andrews v. 
Tucker, 127 Ala. 602, 29 S 34; Mar- 
tin v. Smith, 116 Ala. 639, 22 S 9173 
Bunzel v. Maas, 116 Ala. 68, 22 S 568; 
Langworthy vy. Goodall, 76 Ala. 325; 
Wyatt v. Steele, 26 Ala. 68 Sst Orrev: 
Stewart, 13 Ala. A. 542, 69'S 649; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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Worthington v. Long, 9 Ala. A. 617, 
64 S 174; Key v. Goodall, 7 Ala. A. 
227, 60 S 986; Hall v. Cardwell, 5 
Ala. A. 481, 59 S 514. 

Ariz.—Consolidated Nat. Bank v. 
Giroux, 18 Ariz. 258, 158 P 451. 

Ark.—Hight v. Marshall, 124 Ark. 
512, 187 SW 433; Hamburg Bank v. 
George, 92 Ark. 472, 476, 123 SW 654 
[cit Cyc]; McCown v. Wilson, 92 Ark, 
153, 122 SW 478; St. Louis South- 
western R. Co. v. Myzell, 112 SW 
203. 

Cal.—Yestal v. Young, 147 Cal. 721, 
82 P 3838; Kansas City First Nat. 
Bank v. Pennig, 28 Cal. A. 267, 151 
P 1153; Moody v. Peirano, (A.) 84 P 


7183; McLean v. Llewellyn Iron 
Works, 2 Cal. A. 346, 83 P 1082, 
1085. , 
Colo.—Chicago, etc., R. Co. v. 
Rhodes, 21 Colo. A. 229, 121 P 769. 


Conn.—Parsons vy. Utica Cement 
Gor, 82 Conn. 338, 73 A 785, 135° Am 
SR 278. 

Del.—Jordan v. Delaware, etc., 
Tel., etc., Co., 24 Del. 107, 75 A 1014. 
ore C.—Cohen y. Cohen, 13 D. C. 


Fla.—Atlantic Coast Line R. Co. v. 
Crosby, 53 Fla. 400, 43 S 318. 

Ga.—J. F. Cogan Co. v. Hughes, 
145 Ga. 5, 88 SE 418; Hutchinson 
Lumber Co. v. Dickerson, 127 Ga. 328, 
56 SE 491; Central of Georgia R. Co. 
v. Augusta Brokerage Co., 122 Ga. 
646, 50 SE 473, 69 LRA 119; Central 
of Georgia R. Co. v. Duffy, 116 Ga. 
346, 42 SE 510; Anderson v. Cava- 
naugh, 16 Ga. A. 446, 85 SH 606. 

Ill.—Franks v. Matson, 211 [ll. 338, 
71 NE 1011; O. H. Jewell Filter Co. 
v. Kirk, 200 Ill. 382, 65 NE 698 [aff 
102 Ill. A. 246]; Reid v. Lingle, 195 
Til. A. 240; Edson v. Hisenrath, 192 
Tll. A. 155; Henderson vy. Miller, 36 
Tll, A. 232; Burroughs v. Comegys, 
17, GW. CA. 16535 

Ind.—Becker v. Gibson, 70 Ind. 239; 
Depuy v. Clark, 12 Ind. 427; Falender 
v. Blackwell, (A.) 79 NE 393; Dia- 
mond Block Coal Co. v. Edmonson, 
14 Ind. A. 594, 48 NE 242. 

Iowa.—Wilkinson v. Dilenbeck, 168 
NW 115; Gray v. Chicago, etc., 2 
Co., 143 Iowa 268, 121 NW 1097; El- 
bert v. Mitchell, 131 Iowa 598, 109 
NW 181; Mier v. Phillips Fuel Co., 
130 Iowa 570, 107 NW 621; Hood v. 
Chicago, etc., R. Co., 95 Iowa 331, 64 
NW 261; Lee v. Cresco, 47 lowa 499. 

Ky.—Newton v. Bayless Fruit Co., 
155 Ky. 440, 159 SW 968; Stoner v. 
Nall, 149 Ky. 124, 148 SW 8; Bannon 
v. P. Bannon Sewer Pipe Co., 136 Ky. 
556. 119 SW 1170, 124 SW 843; Smith 
v. Sisters of Good Shepherd, 87 SW 
1083, 27 KyL 1107; Sprowl v. South- 
ern Nat. Bank, 86 SW 1117, 27 KyL 
874: Louisville, etc., R. Co. v. Berry, 
9 Kyl 683. 

Me.—Provencher v. Moore, 105 Me. 
87, 72 A 880; Dodge v. Haskell, 69 
Me. 429: Handly v. Call, 27 Me. 35. 

Md.—Baltimore Refrigerating, etc., 
Co. v. Kreiner, 109 Md. 361, 71_A 
1066; Di Giorgio Importing, etc., Co. 
v. Pennsylvania R. Co., 104 Md. 693, 


65 A 425, 8 LRANS 108; Zeihm v. 
linited Electric Light, etce., Co., 104 
Md. 48, 64 A 61. : 
Mass.—Crane Co. v. Pension, 224 
Mass. 135, 112 NE 654; Jacobs _v. 
Cromwell, 216 Mass. 182, 103 NE 
383: Newton Centre Trust Co. v. 
Stuart. 201 Mass. 288, 87 NE 630; 


Barnard v. Bates, 201 Mass. 234, 87 
NE 472: Moffat v. Davitt, 200 Mass. 
452, 86 NE 929; Langford v. Man- 
chester, 196 Mass. 211, 81 NE 884; 
Taylor v. Schofield, 191 Mass. 1, 77 
NE 652: Howe v. Whitehead, 130 
Mass. 268; Gardner v. Way, 8 Gray 


189. 
Mich.—Hilliker v. Farr, 149 Mich. 


444, 112 NW 1116; Cone v. American. 


Electric Fuse Co., 145 Mich. 536. 108 
NW 991; Seitz v. Stark, 144 Mich. 
448, 108 NW 354; O’Connor v. Hogan, 
140 Mich. 613, 104 NW 29; Clark v. 
Cox, 32 Mich. 204. : 
Mo.—Howell v. Sherwood, 242 Mo. 
513, 147 SW 810; Cornelius v. Grant, 
8 Mo. 59; Hefernan v. Neumond, 198 


Schaffer v. Lehman, 9 D. C. 305. | 
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Mo. A. 667, 201 SW 645; Ruddy v. 
Gunby, (A.) 180 SW 10438; Seigfried 
v. Chicago, etc., R. Co., 147 Mo. A. 
543, 126 SW 798; Smith v. Jefferson 
Bank, 147 Mo. A. 461, 126 SW 810; 
Smart v. Kansas City, 91 Mo. A. 586. 

Mont.—Lander vy. Sheehan, 32 
Mont. 25, 79 P 406. 

Nebr.—Hunt v. Van Burg, 75 Nebr. 
304, 106 NW 329; Patterson v. Hum- 
boldt First Nat. Bank, 73 Nebr. 384, 
102 NW 765; Kerkow v. Bauer, 15 
Nebr. 150, 18 NW 27; Marsh v. 
Synder, 14 Nebr. 237, 15 NW 341. 
aga H.—True v. Sanborn, 27 N. H. 

N. J.—Crosby v. Wells, 73 N. J. L. 
790, 67 A 295; Scull v. Skillton, 70 
N. J. L. 792, 59 A 457; Apgar v. Wool- 
ston, 43 N. J. L. 57; Temperance Hall 
Assoc. v. Giles, 33 N. J. L. 260; Clark 
v. Clark, 2 N. J. L..104; Coryell v. 
Colbaugh, 1 N. J. L. 90, 1 AmD 192; 
Hivingston. Vv. Combs, 1s N.. J. 1. 50: 
Coyne v. Sayre, 54 N. J. Eq. 702, 36 
A 96; Jacobus v. Mutual Ben. L. Ins. 
Cone 2 Nes Je igs 604. 

N. Y.—Mance y. Hossington, 205 
N. Y. 33, 98 NE 203 [rev 140 App. 
Div. 917,. 125° NYS 1130]; Lowen- 
stein v. Lombard, 164 N. Y. 324, 58 
NE 44; Moore v. Appleby, 108 N. Y. 
237, 15 NE 377; Newhall v. Appleton, 
NOZe Nee Ys loo, OaNit. EOE IROSS 3) Vi 
Ackerman, 46 N. Y. 210; Wood v. 
Poughkeepsie Mut. Ins. Co., 32 N. Y. 
619; Smith v. Appleton, 155 App. Div. 
520, 140 NYS 565; Rosenberg v. Peo- 
ple’s Surety Co., 140 App. Div. 436, 
125 NYS 257; Scott v. Lowe, 136 App. 
Div. 442, 120 NYS 959; Bookman v. 
New York, 133 App. Div. 242, 117 NYS 
197; Jones v. Gilbert, 117 App. Div. 
775, 102 NYS 9838; Arnold v. Farmers’ 
EF. Ins. Co., 116 App: Div. 60, 101 
NY Siet'32.. [affiic97. ING ¥i0t038; SL INE 
1109]; Shall v. Old Forge Co.. 109 
App. Div. 907, 96 NYS 75; Duckworth 
v. Rogers, 109 App. Div. 168, 95 NYS 
1089; Held v. Caldwell-Easton Co., 
97 App. Div. 301, 89 NYS 954; Poly- 
kranas v. Krausz, 73 App. Div. 583, 
77. NYS 46; Ledoux v. Bank of Amer- 
ica, 24 App. Div. 123, 48 NYS 771; 
Goldie v. Goldie, 39 Misc. 389, 79 
NYS 357; Anschelewitz v. Rosen- 
bloom, 173 NYS 100; Nitzke v. White, 
152 NYS 1044; Hammer v. Bisner- 
Mendelson Co., 152 NYS 1003; Smolo- 
witz v. Orbach, 141 NYS 527; Abrams 
v. Manhattan Consumers’ Brewing 
Co., 90. NYS. 425. 

N. C.—Winborne Guano Co. Vv. 
Plymouth Mercantile Co., 168 N. C. 
223, 84 SE 272; Vaughan v. Exum, 
161 N. C. 492, 77,.SE 679; West v. 
A. P. Mesick Grocery Co., 138 N. C. 
166, 50 SE 565. 

N. D.—American Nat. Bank  v. 
Lundy; 21 Ne Ds 167, ob29. NW. 99); 
Sucker State Drill Co, v. Wirtz, 17 
N. D. 318, 115 NW 844, 18 LRANS 
134. 

Oh.—Cleveland v. Connelly, 33 Oh. 
Cir. Ct. 64. 

Okl.—T. S. Reed Grocery Co. v. 
Miller, 36 Okl. 134, 128 P 271. 

Pa.—Lentz v. Wallace, 17 Pa. 412, 
55 AmD 569; Owens vy. Dawson, 1 
Watts 149, 26 AmD 49; Strickler v. 
Todd, 10 Serg. & R. 63, 13 AmD 649; 
Bos v. Tarentum People’s Nat. Bank, 
41 Pa. Super: 388; Johnson County 
Sav. Bank v. Koch, 38 Pa. Super. 553; 
Stewart’s Est., 3 Pa. Dist. 747, 15 
Pa, Co. 380; Dalzell v. Crawford, 1 
Pars. Eq. Cas. 37. 

R. I—Webster-Tapper Co. v. Hast- 
ern Hay Co., 39 R. I. 482, 98 A 50; 
Churchill v. Hebden, 32 R. I. 34, 78 
A 337; Hall v. New York, etc., R. Co., 
20 Revd 525.5 63 A> 278; 

S. C.—Wyatt v. Cely, 86 S. C. 539, 
68 SE 657; Puryear v. Ould, 81 S. C. 
456, 62 SE 863; Southern R. Co. 
Carolina Div. v. Howell, 79 S. C. 281, 
60 SE 677; Burns v. Goddard, 72 S. 
C. 355, 51 SE 915; Benedict v. Rose, 
24 S. C. 297; Dial v. Farrow, 28 S. C. 


L. 114. 
D.-—Norbeck, ete., Co. v. Mal- 
90 


Ss. 

lock, 26 S. D. 54, 127 NW 471. 
Tenn.—Franklin vy. Franklin, 

Tenn. 44, 16 SW 557; Massengill v. 
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Shadden, 1 Heisk. 357. 

Tex.—Houston, etc., R. Co. v. John- 
son,-103 Tex. 320, 127 SW 5389 [aff 
(Civ. A.) 118 SW 1150]; Quanah, etc., 
RemConv. pone, (Civ. “Aye 199 “Siw, 
322; Wick v. McLennan, (Civ. A.) 
186 SW 847; Lockney State Bank v. 
Bolin, (Civ. A.) 184 SW 553; Orient 
Land Co. v. Reeder, (Civ. A.) 173 SW 
939; Zavala Land, etc., Co. v. Tolbert, 
(Civ. A.) 165 SW 28; Randle v. Bar- 
den, (Civ. A.) 164 SW 1068; Ft. 
Worth Belt R. Co. v. Cabell, (Civ. 
A.) 161 SW 1083; Iowa Mfg. Co. v. 
Taylor, (Civ. A.) 157 SW 171; Jua- 
son v. Bell, (Civ. A.) 153 SW 169; 
Couturie v. Roensch, (Civ. A.) 134 
SW 413; Lloyd v. Kerley, (Civ. A.) 
106 SW 696; Stockton v. Brown, (Civ. 
A.) 106 SW 423; Sabine Valley Tel. 
Co. v. Oliver, 46 Tex. Civ. A. 428, 102 
SW 925; Gulf, ete., R. Co. v. Garrett, 
(Civ. A.).99 SW 162; Ross v. Mosko- 
witz, (Civ. A.) 95 SW 86 [aff 100 
Tex. 434, 100 SW 768]; St. Louis 
Southwestern R. Co. v. Irvine, (Civ. 
A.) 89 SW 428; Lewis v. Crouch, 
(Civ. A.) 85 SW 1009; Kingsbury v,. 
Waco State Bank, 30°Tex. Civ. A. 
387, 70 SW 551. 

Utah.—Ogden Valley Trout, etc., 
Co. v. Lewis, 41 Utah 183, 125 P 687. 

Vt.—Dionne v. American Express 
Co., 91 Vt. 521, 101 A 209; Holbrook 
v. Quinlan, 84 Vt. 411, 80 A 339; 
Comstock v. Jacobs, 84 Vt. 277, 78 - 
A 1017, AnnCas1913A 679; Richard- 
son v. Baker, 83 Vt. 204, 75 A 151; 
Aiken v. Kennison, 58 Yt. 665, 5 A 
757; St. Johnsbury, -etc., R. Co. v. 
Hunt, 55 Vt. 570, 45 AmR 639; Nones 
v. Northouse, 46 Vt. 587; Keith v. 
TAviOrio. Vitewlo os 

Va.—Virginia Iron, etc, Co. v. 
Tomlinson, 104 Va. 249, 51 SE 362; 
oe v. Betty, 11 Gratt. (52 Va.) 

Wash.—Buell v. Aberdeen State 
Bank, 58 Wash. 407, 108 P 951; Sud- 
den v. Morse, 48 Wash: 101, 92) 'P 
901; Collins v. Denny Clay Co., 41 
Wash. 136, 82 P 1012; Sprenger v. 
Tacoma Tract. Co., 15 Wasn. 660, 
47 P 17, 43 LRA 706. 

W. Va.—Beard v. Indemnity Ins. 
Co., 65 W.' Va. 283, 64 SE 119; Hart- 
man v. Evans, 38 W. Va. 669, 18 SE 

Wis.—Lowe v. Ring, 123 Wis. 107, 
101 NW 381; Morawetz v. McGovy- 
ern, 68 Wis, 312, 32 NW 290; Ottillie 
v. Weechter, 33 Wis. 252. 

Eng.—Hollingham v. Head, 4 C. B. 
N. S. 388, 93 ECL 388, 140 Reprint 
Lis530 Viney sy. Barss) Ply bsp. 293 
Balcetti v. Serani, 1 Peake N. P. 142. 
abe ne Case, 37 Can S$: '€ 

“It is a general rule that,, where 
the issue is whether a person did a 
particular thing, evidence as to the 
fact that he did a similar thing at 
some other time is inadmissible.” 
Beard v. Indemnity Ins. Co., 65 W. 
Va. 283, 290, 64 SE 119. 

“A party cannot be permitted to 
corroborate himself by proving what 
he said or did at another time. Res 
inter alios acta alteros nocere non 
debet aS a maxim of the law of evi- 
dence is universally recognized.” 
Hamburg Bank v. George, 92 Ark. 
472, 476, 123 SW 654. 

[a] Applicationa of rule—(1) To 
construe an order of sale made by the 
orphans’ court, evidence of similar 
orders made by the same judge in 
other cases is res inter alios acta, 
and is inadmissible. Wyatt v- 
Steele, 26 Ala. 639. (2) In an ac- 
tion against a railroad company for 
personal injuries, defendant, for the 
purpose of proving that plaintiff was 
endeavoring to exaggerate his in- 
juries, cannot show that plaintiff 
made fradulent claims upon insur- 
ance associations respecting the same 
injuries, those claims not being so 
connected with the prosecution of 
the action as to evince a common 
purpose. Hood v. Chicago, etce., R- 
Co., 95 Iowa 3381, 64 NW 261. (3) 
Evidence that the agent of an insur- 
ance company frequently waived the ~ 
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question of negligence on a particular’ occasion 
that the person whose conduct is involved has met 
with a number of similar accidents ** or has been 
guilty of negligence on other occasions,** especially 
where such other occurrences are remote in point 
of time;*® and conversely, one cannot show that 
he was careful on a particular occasion by evidence 
that he was careful and prudent on other occa- 
sions.47 So also, one vice or moral dereliction can- 
not be proved as a circumstance to show the exist- 
ence of another not necessarily or vitally connected 
It is even clearer that 
a person cannot be shown to have done an act by 
evidence that another person has done a similar 
act,4® although both persons are under the control 


with it as cause or effect.4® 


of a single management.°°' 


With respect to animals, although it might be 


condition of prepayment is not ad- 
missible to raise an inference of 
waiver, in the-absence of other proof 
tending to establish it. Wood v. 
Poughkeepsie Mut. Ins. Co., 32 N. Y. 
619. (4) On the question of plain- 
tiff’s right to recover for the use of 
his horse, evidence that he allowed 
other persons than defendant to use 
_it about the same time and charged 
them nothing was inadmissible. Har- 
ris v. Howard, 56 Vt. 695. (5) In 
an action on a note, where the de- 
fense is usury, evidence that plain- 
tiff had loaned money at other times 
prior to the transaction in question 
at usurious rates of interest is in- 
admissible. Ross v. Ackerman, 46 
N. Y. 210; Ottillie v. Weechter, 33 
Wis. 252. (6) In an action for false 
imprisonment and cruel treatment, 
evidence of the beating by defendant 
of other persons than plaintiff was 
inadmissible. Smith v. Sisters of 
Good Shepherd, 87 SW 1083, 27 Kyl 
1107. (7) On the issue of a mis- 
take, evidence of another mistake is 
not competent. Arnold v. Farmers’ 
F. Ins. Assoc., 116 App. Div. 60, 101 
NYS 132. (8) On an issue of short- 
age in the weight of coal, although 
the fact that two tons weighed by 
the inspector of weights showed a 
shortage might raise a suspicion that 
coal theretofore delivered was also 
short in weight, it is far from legal 
proof of that fact. Epstein Coal 
Co. v. Solvinsky, 110 NYS 351. (9) 
Evidence of payment of city taxes is 
not admissible to show payment of 
state and county taxes sued for. 
State v. Quillen, (Tex. Civ. A.) 115 
SW 660. (10) In an action to re- 
cover an overpayment on a shipment 
of potatoes, because of a shortage in 
the number of bushels paid for, evi- 
dence of payment by defendant of 
shortage cJaims on former shipments 
was inadmissible. Scott v. Lowe, 
136 App. Div. 442, 120 NYS 959. 
(11) In an action upon a policy of 
burglary insurance, in which the 
insured claimed that the burglar 
entered his store by means of 
the transom over the door, evi- 
dence that other stores on _ the 
same street had been entered in that 
way was inadmissible, as having no 
tendency to prove a burglary upon 
the store of the insured. Rosen- 
berg v. People’s Surety Co., 140 App. 
Div. 436, 125 NYS 257. (12) Where 
a salesman’s contract of employment 
provided for a forfeiture for can- 
celed orders, evidence that defendant 
had not enforced such forfeiture 
against salesmen employed” under 
similar contracts was inadmissible. 
Iowa Mfg. Co. v. Taylor, (Tex. Civ. 
Ay 1S TSW 71) 

[b] Admissions by conduct are 
relevant upon independent grounds. 
Meislahn v. Irving Nat. Bank, 172 
aon 631, 65 NE 1119. See supra § 

44. Higley v. Gilmer, 3 Mont. 90, 
35 AmR 450 [rev on other grounds 
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considered that 


rejected.5? 
[§ 836] 2. 


evidence which 


prove scienter, 


110 U. S. 47, 3 SCt 471, 28 L. ed. 62]; 
Mailler vy. Express Propeller Line, 61 
INsgeY, wonkia 


45. Ark.—Little Rock, etc. R. 
ay v. Harrell, 58 Ark. 454, 25 SW 


Mass.—Maguire v. Middlesex R. 
Co., 115 Mass. 239. 

N. C.—Raper v. Wilmington, ete., 
R.Co,, 126 N. C4563; (86 SH 115. 

Oh.—Baltimore, ete., R. Co. v. Van 
Horn,21.Oh- Cir) Ctiaoioler Oh. Cir: 
Dec. 106. 

Utah.—Konold y. Rio Grande West- 
ern R.,, Ca, 24), Uitahs 319, 760) 2. TO2k, 
81 AmSR 693. 

Ont.—Edwards yv. Ottawa River 
Nav... Co., 39. U. C. Q: B. 264. 

46. Greeno v. Roark, 8 Kan. A. 
390,- 56 BP) 329. 

47. Laufer v. Bridgeport Tract. 
eas 68 Conn. 475, 37 A 379, 37 LRA 


48. Supreme Lodge K. L. H. v. 
Baker, 163 Ala. 518, 50 S 958. 

49. Ala.—Lay v. Fuller, 178 ‘Ala, 
375, 59 S 609;,Pace v. Louisville, etc., 
R. Co., 166 Ala. 519, 52 S 52; Smith 
v. Wilson Mercantile Co., 6 Ala. A. 
171, 60 S 484. 

Iowa.—Gray v. Chicago, etc., R. Co., 
143 Iowa 268, 121 NW 1097. 

Kan.—Atchison Sav. Bank Vv. 
Potter, 100 Kan? 407, 164 P 149. 

Md.—Packham v. Glendmeyer, 103 
Md. 416, 63 A 1048. 

Mass.—McDowell v. Connecticut F. 
Ins. Co., 164 Mass. 394, 41 NE 669. 

N. H.—Foye v. Leighton, 22 N. H. 
71, 53 AmD 231. 

N. Y.—Shall v. Old Forge Co., 109 
App, Div. 907, 96 NYS 75; Berrent v. 
Simpson, 109 NYS 753. 

N. C.—Kelly v. Durham Tract. Co., 
132 N. C. 368, 43 SHE 923. 

S. C.—Rookard v. Atlanta, etc. 
Goi,’ 84- S.C. "190,5 65)"SH 1047: 
AmSR 839, 27 LRANS 485. 

S. D.—First Nat. Bank v. Aberdeen 
Artesian Well Co., 30 S. D. 118, 137 
NW 597. 

Tex.—Kennedy v. Missouri, etc., R. 
Co., (Civ. A.) 192 SW 1114; Wichita 


kts 
137 


Falls Compress Co. v. Moody, (Civ. 
A.) 154' SW 1032: 
50. Kerbaugh v. Gray, 212 Fed. 


716, 129 CCA 326; Bskridge v. Cin- 
cinnati, éte Ris Co. “89 Ky. 367), 12 
SW 580, 11 KyL 557; Tuttle v. Fitch- 
burg R. Co., 152 Mass. 42, 25 NE 19; 
Robert Buist Co. v. Lancaster Mer- 
eantile Co., 73 S. C. 48, 52 SE 789. 

{a] Tlustration.—Whether a loco- 
motive signal required by law was 
or was not given on a particular oc- 
ecasion cannot be shown by evidence 
that other trains did not give the 
signal and that trains did not usually 
do so. Wskridge v. Cincinnati, etc., 
R. Co., 89 Ky. 367, 12 SW 580, 11 KyL 
557: Tuttle v. Fitchburg R. Co., 152 
Mass, 42, 25 NE 19. 

51. ast Kingston v. Towle, 48 
N. H. 57, 97 AmD 575, 2 AmR 174. 

[a] In the action for the Killing 
of sheep by a dog, evidence that the 
dog killed sheep other than those 


When Admitted—a. 
The general rule stated above 5? does not exclude 


oe an 
By 


[§§ 835-836 


the presumption that they would 


always act in the same manner under substantially 
similar circumstances would be much stronger than 
in the case of human beings, such evidence has been 


In General. 


is a legitimate constituent of a 


party’s case,°? er goes to the corroboration of evi- 
dence already received;>* as where it is material to 
establish the character of a house or room,°° or to 
prove the poisonous nature of a beverage.°® 
also the commission of acts similar to that involved 
may be relevant as bearing on the probability of the 
act in issue having been committed.5? 
based on fraud and deceit, where it 1s necessary to 


So 


In actions 


fraudulent acts similar to those 


mentioned in the complaint cannot 
48 N. H. 57, 97 AmD 575, 2 AmR 174, 

52. See supra § 835. 

Wonk Huntsville Cotton Mills Co., 73 
~ Ti.—-Reid y. Lingle, 195 Ill. A. 

Ind.—Indianapolis . 

Dawson, 31 Ind. A. 605, 68 NE 909. 
131 
Iowa 598, 109 NW 181. 

Mo.—State v. Carr, 146 Mo. 1, 47 

Nebr.—Barbar v. Martin, 67 Nebr. 
tbe 93 NW 722. 

Bank, 172 N. Y. 631, 65 NE 1119: 
Gleason vy. Metropolitan St. R. Co., 99 

Okl.—Brosius v. Noble First Nat. 
Bank, 174 P 269. 

Ins. 
Co., 65 W. Va. 283, 64 SE 119. 

Wis.—Sullivan v, Maulston Milling 

54. Com. v. Kennedy, 170 Mass. 
18, 48 NE 770; State v. Robinson, 32 
114 Wis. 198, 89 NW 128. 

55. State v. Gorham, 67 Me. 247; 
484, 

{a] Gaming.—Under a complaint 
certain room at a certain time, en- 
gaged in selling pools and register- 
dence that the room, during the ten 
days next preceding the date alleged, 
admissible, not to show that defend- 
ant committed a similar crime on 
character of the room. Com. . ¥. 
Ferry, 146 Mass. 208, 15 NE 484. 
48 NE 770; State v. Thompsor 
Mo. 301, 34 SW 31. ee 
ofa family drank tea alleged to have 
been poisoned the fact that they as 
life was attempted showed symp- 
toms of this poison was competent, 
mony as to the character of the 
tea. Com. v. Kennedy, 170 Mass. 18, 

57. U. S.—Columbia-Knickerbocker 
Trust Co. v. Abbot;~247 Hed. 833, 
6]; Alwart Bros. Coal Co. v. Royal 
Colliery Co., 211 Fed. 318, 127 CCA 

Ala.—Pelham v. Herzberg-Loveman 
Dry Goods Co., 194 Ala. 237, 69 ¢ 
Curby, 6160 wAlat 370) 5:49 \'S'—319silT 
AmSR 102. aah 
A. 389, 110 P 336. 

Conn.—Walter v. Sperry, 86 Conn. 


be received. East Kingston v. Towle, 
53. Ala.—Oil-Well Supply Co. v. 
240. 
ie eke COugs Ve 
Jowa.—Elbert _v. Mitchell, 
SW_ 790. 
Y.—Meislahn v. Irving Nat. 
App. Div. 209, 90 NYS 1025. 
W. Va.—Beard v. Indemnity 
Co., 123 Wis. 360, 101 NW 679. 
Or. 43, 48 P 357; Lamphere y. State, 
Com. v. Ferry, 146 Mass. 203, 15 NB 
charging defendant with being in a 
ing bets on trials of speed, ete., evi- 
was used for that purpose was held 
another occassion, but to show the 
56. Com. v. Kennedy, 170 Mass. 18, 
{a] Mlustration.—Where .nembers 
well as the man in the family whose 
as corroborating the other  testi- 
48 NE 770. 
160 CCA 55 [certiorari den 39 SCt 
599 
881; Birmingham Trust, etc., Co. v. 
Cal.—Swanson v. Wilsen, 13 Cal. 
474, 85 A 739, 44 LRANS 28 


Ga.—Corona Coal, etc., Co. v. Cope- 
land, 7 Ga. A. 481, 67 SE 203. ee 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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1 
charged and done at or near the same time may be | shown,°® and where the existence or nonexistence 


Ida.—Harshbarger y. Murphy, 22 
Ida. 261, 125 P 180, 44 LRANS 1173, 
AnnCasl1914A 958, 

Iowa.—Geddes v. McElroy, 171 
Iowa 6338, 154 NW 320. ; 

Ky.—Martin vy. Logan, 99 SW 648, 
OMRESW IU T.O9 

Md.—Baltimore Refrigerating, etc., 
oar Kreiner, 109 Md. 361, 71 A 

Mass.—Barker Auto Co. v. Ben- 
nett, 219 Mass. 304, 106 NE 990; New- 
ton Centre Trust Co. y. Stuart, 201 
Mass. 288, 87 NE 630. 

PS re a ak v. Vette, (A.) 179 SW 
N. Y.—Schlossberg v. Brody, 160 
App. Div. 161, 145 NYS 182 [rev on 
Seal. grounds 216 N. Y. 579, 111 NE 

N. C.—Pritchard v. Smith, 160 N. C. 
79, 75 SE 803; Kinston Cotton Mills 
v. Rocky Mount Hosiery Co., 154 N. 
C. 462, 70 SE 910. 
ee D.—Marlatt v. Couture, 169 NW 

Oh.—Gurley v. Armentraut, 27 Oh. 
Civ 1199. 

Pa.—Pullman Car Co. v. Gardner, 
3 Pennyp. 78. F 

R. I.—Greene v. Harris, 11 R. I. 5. 

S. C.—Lee v. Unkefer, 85 S. C. 199, 
65 SE 989, 67 SE 246. 

Tex.—Posey v. Hanson, (Civ. A.) 
196 SW 731; Erp v. Raywood Canal, 
etc., Co., (Civ. A.) 1830 SW 897. 

Vt.—Sanders v. Burnham, 91. Vt. 
480, 100 A 905; Holbrook v. Quinlan, 
84 Vt. 411, 80 A 339. 

Wash.—Yakima Valley Bank v. 
McAllister, 37 Wash. 566, 79 P 1119, 
107 AmSR 823, 1 LRANS 1075. 

‘Fiuman nature constitutes a part 
of the evidence in every case. We 
more easily believe that a person has 
done what we would have expected 
under the circumstances; and we re- 
quire a greater degree of evidence 
to satisfy us that a person has done 
something which would be unnatural 
or improbable.’”’ Greene vy. Harris, 11 
TR eae o et Te 

“But it is equally well settled that 
facts occurring before or after the 
suit are admissible if they afford a 
fair and reasonable presumption of 
the fact to be tried.” Baltimore Re- 
frigerating, etc., Co., v. Kreiner, 109 
Md. 361, 368, 71 A 1066. 

[a] Adultery.—(1) In an action 
for divorce for adultery, evidence of 
an adulterous act not in issue, prior 
to those alleged, is admissible to 
show a lascivious desire, such that 


' when there was Subsequently an op- 


portunity it was probable’ that 
adultery was committed. Roth v. 
Roth, 90 App. Div. 87, 85 NYS 640 
{aff 183 N. Y. 520 mem, 76 NE 1107 
mem]. (2) But where the only 
traversable issue of record in a di- 
vorce action waS whether defend- 
ant had commited adultery’ in 
Canada in 1905, testimony to show a 
separate and distinct act of adultery, 
not referred to in the complaint, 
committed in New York in 1908, was 
irrelevant, incompetent, and imma- 
terial to the issue. So held in a 
prosecution for perjury_in giving 
such testimony. Peo. v. Teal, 196 N. 
Y. 372, 89 NE 1086, 25 LRANS 120, 
17 AnnCas 1175 [rev 133 App. Div. 
35, 117 NYS 743]. 

[b] Undue influence.—Where an 
aged and enfeebled person gave his 
clergyman a note, undue influence 
exerted over the maker in other 
matters was proper for considera- 
tion as showing it as to the note. 
Geddes v. McElroy, 171 Iowa 633, 
154 NW 320. 

[ec] In a case involving duress 
it may be shown that on other occa- 
sions the party or his representative 
made statements similar to that re- 
lied on as constituting the duress. 
Gray v. Freeman, 37 Tex. Civ. A. 
556, 84 SW 1105 (where, pending 
a suit by the mortgagor of land to 
set aside the mortgage on the ground 
that it was obtained by duress, the 


mortgagor died, and his son who had 
purchased the land intervened, seek- 
ing the same relief, it was permis- 
sible to show statements, made by 
the mortgagee’s attorney in the pres- 
ence of the mortgagee when they 
were looking for the mortgagor a 
short time before the execution of 
the mertgage, to the mortgagor’s 
daughter and her husband, to the 
effect that the mortgagor’s son had 
committed a penitentiary offense in 
obtaining a loan from the mortgagee 
by representing that he was the 
owner of the land, and that the debt 
must be secured; similar statements 
to the mortgagor being the duress 
relied on). 

{d] In an action for assault and 
rape, evidence of a former assault 
by defendant on plaintiff for the same 
purpose was admissible. Smith v. 
Hendrix, 149 Iowa 255, 128 NW 360. 

{e] In an action for assault and 
battery, it was not error to admit 
evidence of the intoxication of de- 
fendant, and that he had assaulted 
another person shortly before the 
battery upon defendant, and another 
shortly thereafter. Harshbarger v. 
Murphy, 22 Ida. 261, 125 P 180, 44 
LRANS 1178, AnnCas1914A 958. 

{f{] Miscarriage.—In an action for 
injuries to a female passenger who 
claimed to have had a miscarriage 
as a result thereof, evidence of state- 
ments showing a resolution by her, 
prior to former miscarriage, to re- 
sort in case of pregnancy to means 
to produce abortion are admissible. 
Missouri, etc., R. Co. v. Killett, (Tex. 
Civ. A.) 168 SW 979. 

[g] Defalcation.—In a suit by a 
carrier to recover against a bank the 
amount which another bank had -re- 
covered against it for failure to de- 
liver money shipped, the package 
when delivered containing paper 
only, evidence that an employee of 
defendant bank had been convicted 
of defalcations was admissible, a 
proper connection being shown be- 
tween stitch employee and the trans- 
action itself. American Express Co. 
v. Des Moines Nat. Bank, (lowa) 
152 NW 625. 

{h] Contract.—Where an ‘injured 
servant relied on an agreement that 
he should be compensated if injured, 
he may, for the purpose of explain- 
ing the agreement in force when he 
was injured, show an agreement 
made with defendant’s predecessor in 
interest. Dailey v. Swift, 90 Vt. 69, 
96 A 603. 

[i] Where there was an issue as 
to the terms on which defendant re- 
ceived putter from plaintiff for sale, 
evidence as to an agreement between 
defendant and another, whose busi- 
ness plaintiff purchased, regarding 
the conditions of the business, was 
competent, it having been expressly 
agreed that defendant would continue 
to receive butter from plaintiff on 
the same terms that he had been re- 
ceiving it from such other. Burr v. 
Koster, 144 App. Div. 31, 128 NYS 
794, 

{j] Deeds.—In a suit to enjoin the 
use of lots as a feed and wagon 
yard, deeds restricting such use of 
neighboring lots’ in another block 
were admissible, as tending to show 
dedication of the block involved for 
residence purposes exclusively. Low- 
rance v. Woods, 54.Tex. Civ. A. 233, 
118 SW 551. : 

{k] Sale. — Where defendant 
claimed that lumber sold was pur- 
chased by a tenant, a bill of sale by 
the tenant of the buildings erected 
therewith to defendant’s intestate 
should have been admitted. Walter 
v. Sperry, 86 Conn. 474, 85 A 739, °44 
LRANS 28. 

[1] An alteration of a mortgage 
may be shown on the issue of the 
alteration of the note secured there- 
by. Gray v. Freeman, 37: Tex Civ. 
A. 556, 84 SW 1105. 

[m] In an action for breach of a 


pastirage contract in that defend- 
ants failed to furnish sufficient wa- 
ter, testimony as to the condition of 
another pasture, of which the wit- 
ness had knowledge, is admissible in 
connection with evidence showing 
the condition of both lots of cattle. 
ema) v. Moody, 100 Tex. 240, 97 SW 
1 , 

{n] Gaming.—Where, in an action 
on a note by the indorsee, defendant 
set up that it was based on a gaming 
transaction, evidence as to similar 
transactions with others had with 
the payee’s knowledge and consent 
was competent. Birmingham Trust, 
ete., Cor v.- Curry, 160" Ada, 37054925 


319, 1385 AmSR 102. 
{o] Feignea signature. — Where 
plaintiff claimed that defendant 


signed the notes sued on, using a 
feigned signature, evidence as to 
manipulations of stock given to de- 
fendant by har father to conceal its 
transfer from him was admissible 
to show that the manipulation and 
the use of such sigrature was part 
of the scheme to conceal her finan- 


cial transactions. Newton Centre 
Trust Co. v. Stuart, 208 Mass. 221, 
94 NE 454, 


[p] Forgery.—On a contest of a 
will on the ground of forgery, al- 
leged wills and writings by the same 
persons claimed to be forged are ad- 
missible in evidence as bearing on the 
question whether the alleged will in 
controversy was genuine or forged. 
itt v. Armentraut, 27 Oh. Cir. Ct. 

{q] Standard of yarns.—Where the 
purchaser of yarns rescinded the con- 
tract because they were not up to 
the standard, evidence as to com- 
plaints as to this manufacturer’s 
yarns by other customers was admig- 
sible to corroborate that defense. 
Kinston Cotton Mills v. Rocky Mount 
Pasiory. Co., "154 Ni _C. -4625 9705 (Si 


{r] WValue.—In an action for the 
price of coal sold, where the defense 
was that it was of no value, evi- 
dence that defendant had accepted 
and paid for a car of similar qual- 
ity was relevant as tending to dis- 
prove the contention that the coal 
was worthless. Corona Coal, etc., 
ee v. Copeland, 7 Ga. A. 481, 67 SE 

(s] Negligence.—If an accident 
could have happened only through 
negligence, a similar occurrence at 
about the same time is relevant on 
the issue of negligence. Pullman Car 
Co. v. Gardner, 3 Pennyp. (Pa.) 78. 

{[t] Other transactions referred to 
in terms in a contract upon which 
an action is brought are admissible. 
Hewes v. Germain Fruit Co., 106 Cal. 
441, 39 P 853; Bucknam v. Chaplin, 1 
Allen (Mass.) 70; Gardner vy. Cren- 
shaw, 122 Mo. 79, 27 SW 612. 

58 U. S.—Rutler v. Watkins, 13 
Wall. 456, 20 L. ed. 629; Castle v. Bul- 
lard, 23 How. 172, 16 L. ed. 424; Wood 
VOU IHS. 16 SPetets420 LON is. edt 987% 
Coggey v. Bird, 209 Fed. 803, 126 CCA 
527; Stewart v. Wright. 147 Fed. 321, 
77 CCA 499 [aff 130 Fed. 905, and 
certiorari den 203 U.S. 590, 27 SCt 777, 
51 “ed... 330); Olson. v. Ui 'S\,7 138 
Fed. 849, 67 CCA 21; Bryan v. U. S., 
133 Fed. 495, 66 CCA 3869; Cunard SS. 
Co. v. Kelley, 115 Fed. 678, 53 CCA 
310; Mudsill Min. Co. y. Watrous, 61 
Fed. 163, 9 CCA 415. 

Cal.—Turner v. Luning, 105. Cal. 
124, 38 P 687; Bancroft vy. Heringhi, 
54 Cal.'120. 

Conn.—McLaughlin v. Thomas, 86 
Conn. 252, 85 A 370; Edward Malley 


Co. v. Button, 77 Conn. 571, 60 A 
125. 

Ga.—Alexander v. State, 56 Ga. 
478. 

ll.—Walker v. Montgomery, 249 


Tll. 378, 94 NE 527; Fabian v. Trae- 
ger, 215 Ill. 220, 74 NE 131 [aff 117 
Tll. A. 176]; Lockwood v. Doane, 107 
Tll. 235; Standard Mfg. Co. v. Brons, 
118 Tll. A. 632. 


748 [220.J.] 


of malice is in issue, other acts of like character 
may sometimes be shown to prove malice or mali- 
cious intent.5® So also, similar acts may frequently 
be relevant because of the light which they throw 
on questions of motive or intent,®° or on an issue 


as to the knowledge of a person.®! 


[§ 837] b. Course of Conduct or Dealing. It 


EVIDENCE 
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is usually considered that when, in the opinion of the 
court, such a relevant ° course of conduct or dealing 
on the part of a given individual is established as to 
render its continuance to the time involved in the 
issue probable, its existence may be used as evi- 


dence that he acted in accordance with it on a 


Ind.—Strong v. State, 86 Ind. 208,}37 Wash. 566, 79 P 1119, 107 AmSR 


44 AmR 299 note. 

Iowa.—Marcus First Nat. Bank v. 
Wise, 172 Iowa 24, 151 NW 495; Gib- 
son v. Seney, 138 Iowa 383, 116 NW 
325; McGuire v. lowa County, 133 
Iowa 636, 111 NW 34; Elbert v. Mit- 
chell, 131 Iowa 598, 109 NW _ 181; 
porter v. Stone, 62 Iowa 442, 17 NW 
654. 

Kan.—McCauley v. Custer, 93 Kan. 
a HAAS ee ASO: 

Ky.—Paducah First Nat. Bank v. 
Wisdom, 111 Ky. 135, 63 SW 461. 

Me.—McKenney v. Dingley, 4 Me. 
172. 

Mass.—Rioux v. Cronin, 222 Mass. 
131, 109 NE 898; Lyon vy. Wallace, 
221 Mass. 351, 108 NE 1075; Reeve 
v. Dennett, 145 Mass. 23, 11 NE 938; 
Jordan vy. Osgood, 109 Mass. 457, 12 


AmR 731. 
Mich.—Krolik v. Lang, 187 Mich. 
286, 153 NW 686; Jacobs v. Queen 


Ins. Co., 183 Mich. 512, 150 NW 147; 
Priebisch v. Ottenwess, 176 Mich. 476, 
142 NW 762; J. B. Millet Co. v. 
drews, 175 Mich. 350, 141 NW 
Beard v. Hill, 131 Mich. 246, 90 
1065; French v. Ryan, 104 Mich. 625, 
62 NW 1016; Cook.v. Perry, 43 Mich. 
623, 5 NW 1054. 
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Miss.—Bernheim _ vy. 
Miss. 199, 5 S 693. 

Mo:—Hobbs vy. Boatright, 195 Mo. 
693, 93 SW 934, 113 AmSR 709,. 5 
LRANS 906; Ruddy v. Gundy, (A.) 
180 SW 1043. 

Nev.—Swinney v. 
Nev. 411, 62 P 1. 

N. H—Adams v. Kenney, 59 N. 
133; Bradley v. Obear, 10 N. H. att: 
Whittier v. Varney, 10 N. H. 291. 

N. Y.—Converse v. Sickels, 161 
N. Y. 666, 57 NE 1107 [aff 16 App. 
Div. 49,7 44 NYS 1680]; Baldwin v. 
Short, 125 N. Y. 553, 26 NB 928; Hen- 
drickson v. Peo. 10 N. Y. 13, 61 
AmD 721; Ettlinger v. Weil, 94 App. 
Div. 291, 87 NYS 1049 [rev on other 
grounds 184 N. Y. 179, 77 NE 31]; 
Chisholm v. Hisenhuth, 69 App. Div. 
134, "4 NYS 496; Darling v. Klock, 
33 App. Div. 270, 53 NYS 593 [aff 
165 N. ¥. 623 mem, 59 NE 1121 
mem]; Murfey v. Brace, 23 Barb. 
561; Olmsted v. Hotailing, 1 Hill 317; 
Allison vy. Matthieu, 3 Johns. 235. 

N. C—Hinton v. Hall, 166 N. C. 
477, 82 SE 847; Pritchard v. Smith, 
160 N. C. 79, 75 SE 803. 

Oh.—Tarbox v. State, 38 Oh. St. 
581. 

Pa.—Homewood People’s Bank v. 
Marshall, 223 Pa. 289, 72 A 627. 

S. C—Brown v. Newell, 64 S. CG. 
27, 41 SE 885. 

s. D.—West Minneapolis First Nat. 
Bank v. Harvey, 29 S. D. 284, 137 
NW 365. 

Tex.—Houston Cotton Oil Co. v. 
Trammell, 96 Tex. 598, 74 SW 899 
{rev (Civ. A.) 72 SW 244]; Posey v. 
Hanson, (Civ. A.) 196 SW 731; Black- 
well First State Bank v. Knox, (Civ. 
A.) 173 SW: 894; Loftus v. Sturgis, 
(Civ. A.) 167 Sw 14; Compagnie des 
Metaux Unital v. Victoria Mfg. Co., 
(Civ. A.) 107 SW 651; Horstman v. 
Little, (Civ. A.) 88 Sw 286. 

Utah.—Ogden Valley Trout, etc., 
Go. v. Lewis, 41 Utah 183, 125 P 
687. 

Vt.—Pierce v. Hoffman, 24 Vt. 525. 

Va.—Wilson v. Carpenter, 91 Va. 
183, 21 SE 243, 50 AmSR 824. 

Wash.—Ryan v. Dowell, 86 Wash. 
76, 149 P 343; Carnahan v. Moore, 
70 Wash. 623, 127 P 195; Gilluly v. 
Hosford, 45 Wash. 594, 88 P 1027; 
Yakima Valley Bank Vv. McAllister, 
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823, 1 LRANS 1075; Stack v. Nolte, 
29 Wash. 188, 69 P 753. 

W. Va.—Pennsboro First Nat. 
Bank vy. Barker, 75 W. Va. 244, 83 
SE 898. 

Eng.—Gibson y. Hunter, 2 H. BI. 
288, 126 Reprint 557. 

[a] MIllustrations.—(1) Where de- 
fendant in an action on a note al- 
leges in defense that his indorse- 
ment .of the note was procured by a 
fraudulent trick, and without any 
intention on his part to indorse it, 
evidence of the perpetration of a 
similar trick on other persons by 
those who obtained the defendant's 
indorsement is admissible, even as 
against a bona fide holder, to show a 
general scheme to defraud, Yakima 
Valley Bank v. McAllister, 37 Wash. 
566, 79 P 1119, 107 AmSR_ 823, 1 
LRANS 1075. (2) Where a recovery 
is sought from a firm, on account of 
various frauds perpetrated by one 
of the partners in the firm name, and 
one of the transactions in which such 
partner fraudulently obtained a large 
sum of money from plaintiff was con- 
ducted in his own name, yet was so 
interwoven with other frauds per- 
petrated in the firm name as to ren- 
der its explanation necessary to its 
elucidation of the former, such trans- 
action may be shown, even though 
the firm be not liable therefor. Alex- 
ander v. State, 56 Ga. 478. 

[bj] Act not part of a series.—In 
an action for fraud inducing a sale 
of goods, evidence of prior fraudu- 
lent representations inducing other 
sales of goods, not shown to be a 
part of a series of fraudulent acts, 
is inadmissible, especially where de- 
fendant has paid for such other 
goods. Griswold vy. Wentworth, 85 
Vt. 205, 81 A 622. 

[c] Purpose of evidence. — Evi- 
dence as to other representations by 
a seller of stock charged with fraudu- 
lent representations is competent to 
show his knowledge of the character 
and value of the stock, and to show 
a scheme to defraud, although not to 
show that the particular representa- 
tions were made. Scotts v. Fair- 
field, 163 Iowa 726, 145 NW 61. 

{d] In Nebraska ‘the tendency 
has been against the admission of 
such testimony.” Hunt y. Van Burg, 
75 Nebr. 301, 307, 106 NW 329 [cit 
Monitor Plow Works vy. Born, 33 
Nebr. 747, 51 NW 129]. 

59. U. S.—Butler v. Watkins, 13 
. 456, 20 L. ed. 629; Castle v. 
Bullard, 23 How. 172, 16 L. ed. 424. 

Ala.—Lunsferd v. Dietrich, 93 Ala. 
565, 9 S 308, 30 AmSR 79. 

Ky.—Alcorn v. Powell, 60 SW 520, 
22, KyL 13538. 

Md.—Gambrill v. Schooley, 95 Md. 
260, 52 A 500, 638 LRA 427; Friend v. 
Hamill, 34 Md, 298. 

N. Y.—Smith v. National Ben. Soc., 
123 -N. Y..85, 25: NE 197, 9 LRA. 616. 

N. D—Satham vy. Muffle, 23 N. D. 
63, 185 NW 797. 

Vt.—Bishop v. Readsboro Chair 
Mfg. Co. 85 Vt. 141, 819A 7454,°:36 
LRANS 1171, AnnCasi1914B 1168. 

Wis.—Grace vy. McArthur, 76 Wis. 
641, 45 NW 518. 

jQue—Hamel v. Amyot, 14 Que. L. 


ys Ala.—Birmingham Trust, etc., 
Co. v. Currey, 175 Ala. 373, 57 s 962, 
AnnCas1914D 81. 

Ga.—White v. Sailors, 17 Ga. A. 
550, 87 SE 831; Joseph Taylor Coal 
Co. v. Dawes, 122 Ill. A. 389 [aff 220 
Tl. 145, 77 NE 131}. 


particular occasion,®* provided such course of con- 


Ind.—Hartford L. Ins. Co. v. Hope, 
40 Ind. A. 354, 81 NE 595, 1088. 

lowa.—McGuire _v. 
133 Iowa 636, 111 NW 34. 


Kan.—Minneapolis People’s Bank v. - 


Reid, 86 Kan, 245, 120 P 339. 

Mich.—Wenzel v. Kieruj, 184 Mich. 
284, 151 NW 641; Hyman v. Kirt, 153 
Mich. 118, 116 NW 536. 

Mo.—Powell vy. St. Louis, ete., R. 
Co., 229 Mo. 246, 129 SW 963. 

N. Y.—lIllch v. Mutual Ben. L. Ins. 
Co., 119 Avp. Div. 695, 104 NYS 297. 

N. C.—Greensboro L. Ins. Co. v. 
Knight, 160 N. C. 592, 76 SE 623. 

Tex.— Western Union Tel. EComuve 
Simmons, (Civ. A.) 93 SW 686. 


Utah.—Ogden Valley Trout, etc., 
oe v. Lewis, 41 Utah 183, 125 P 
[a] Evidence not relevant.—In an 


action against a carrier for damages 
for delivering goads to a consignee 
after they had been stopped in tran- 
sit by the shipper, exclusion of ques- 
tions tending to show previous trans- 
actions between the shipper and the 
consignee was not erroneous on the 
ground that they were relevant to 
show plaintiff's want of knowledge 
of the consignee’s insolvency when 
he stopped the goods, not tending to 
show knowledge of insolvency when 
the goods were sold.  Seigfried v. 
Chicago, etc., R. Co., 147 Mo. A. 543, 
126 SW 798. 


61.+, Joseph’ . ‘Taylors ,Coal) Co, iv. 
Dawes, 220 Ill. 145, 77 NE 131 [aff 
122 Ill. A. 389]; Hanselman v. Broad, 


113 App. Div. 447, 99 NYS 404; Har- 
ris v. Delaware, etc., R. Co., 77.N. J. 
L. 278, 72 A 50; Hadtke v. Grzyll, 130 
Wis. 275, 110 NW 225. 

62. Ga.—Georgia Cent. R. Co. v. 
Bernstein, 113 Ga. 175, 38 SE 394. 

Mass.—RBarnard v. Bates, 201 Mass. 
234 uel? NE 472. 

“Y.—Smith v. Appleton, 155 App. 
De 520, 140 NYS 565. 

Tex.—Anglin v. Barlow, (Civ. A.) 
45 SW 827. 

Vt.— Blaisdell v. Davis, 72 Vt. 295, 
48 A 14, 

63. U. S.—Standard Oil Co. v. Par- 
rish, 145 Fed. 829, 76 CCA 405; U.S. 
v. Milwankee Refrigerator Transit 
Co., 142 Fed. 247; Peyton v. Veitch, 


19 F. Cas. No. 11/057, 2, Cranch. C.:C, / 


123. 

Ala.—Home Ins. Co. vy. Adler, 71 
Ala, 516. 

Ark.—Arkadelphia Lumber Co. vy. 
Asman, 85 Ark. 568, 107 SW 1171. 


Cal.—Lake* Shore Cattle Co. v. 
Modoc Land, etc., Co., 130 Cal. 669, 
63 P 72; Moody v. Peirano, 4 Cal. 


A. 411, 88 P 380. 
Se roRute Divuaat v. Brown, 9 Conn. 

Ga.—Conyers vy. Ford, 111 Ga. 754, 
ao SE 947; Fleming y. Hill, 65 Ga. 

Ill.—Chicago City R. Co. v. Lowitz, 
218 Ill. 24, 75 NE 755; Stolp v. Blair, 
68 Ill. 541; Summerville y. Penn 
DrillingeCo., 119 ETA. 152. 

Ind.—F. Bimel Co. v. Harter, 51 
Ind. A. 267, 98 NE 360; Hufford v. 
Neher, 15 Ind. A. 396, 44 NE 61; 
Moore v. Schrader, 14 Ind. A. 69, 42 
NE 490. 

Iowa.—Geddes v. McElroy, 171 
Towa 633, 154 NW 320; American Ex- 
press Co. v. Des Moines Nat. Bank, 
152 NW 625; Hemphill v. Ce- 
dar Rapids, etc., R., etc., Co., 169 
Iowa 498, 151 NW 449; McGuire v. 
Iowa County, 133 Iowa 636, 111 NW 
34; Tuffree v. Binford, 130 Iowa 532, 
107 NW 425. 

Ky.—Head v. Oglesby, 175 Ky. 613, 
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7 
duct is shown to have been continuous and system- | 
There are, however, a number of cases in 
which evidence tending to show a course of con- 
duct has been rejected as not sufliciently probative 
of the doing, on a particular occasion, of an act 


atic.®* 


in accordance therewith.® 


194 SW 793; Martin v. Logan, 99 SW 
648, 30 Kyl 799; Smith vy. Mont- 
gomery, 5 T. B. Mon: 502. 

.Me.—Wood v. Finson, 91 Me. 280, 
39 A 1007; Eaton y. New England 
Tel. Co., 68 Me. 63. 

Mass.—Lyon v. Wallace, 221 Mass. 
351, 108 NE 1075; L’Herbette v. Pitts- 
field Nat. Bank, 162 Mass. 137, 88 
NE 368, 44 AmSR 854; Tibbetts v. 
Sumner, 19 Pick. 166. 

Mich.—Krolik v. Lang, 187 Mich. 
286, 153 NW 686; Jacobs v. Queen 
Ins. Co., 183 Mich. 512, 150 NW 147; 
J. B. Millet Co. v. Andrews, 175 Mich. 
350, 141 NW 578; Beasore v. Stevens, 
155 Mich. 403, 119 NW 431; Churchill 
v. Mace, 148 Mich. 456, 111 NW 1034; 
Ayres v. Hubbard, 71 Mich. 594, 40 
NW 10. 

Minn.—Hinkley vy. Freick, 112 Minn. 
239, 127 NW 940. 

Mo.—Fairbanks v. Merchants’, etc., 
Market House Assoc., 199 Mo. A. 317, 
202 SW 596; Smith v. Jefferson Bank, 
147 Mo. A. 461, 126 SW 810; Owens 
vV. Carthage, etc..- R.. Co., ‘110 .“Mo. 
A. 320, 85 SW 987. 

Nebr.—Barter y. Martin, 67 Nebr. 
445, 938 NW 722. 

N. H.—Creditors’ Nat. Clearing 
House v. Lamoureux, 78 N. H. 604, 
99, AY 786." “Lord vo Boston, Jete., W- 
Co,, 74 N. He 295,67" A 639° 

N. J.—Smock v. Smock, 11 N. J. 
Eq. 156. 

N. Y.—Lowenstein v. Lombard, 
etc., Co., 164 N. Y. 324, 58 NE 44; 
Pierson v. Atlantic Nat. Bank, 77 
N. Y. 304; Costello v. Herbst, 16 
Mise. 687, 38 NYS 1123; Brendan 
Realty Co. v. Ellerstein, 173 NYS 
Sise= Dudley -v.  Brinkerhoff;~ 13" NY, 
CivProc 92. 

N. C.—Rosser v. Bynum, 168 N. C. 
340, 84 SE 393; Kinston Cotton Mills 
v. Rocky Mount Hosiery Co., 154 N. C. 
462, 70 SE 910. ; 

N. D.—Grand Forks Lumber, etce., 
Co. v. Tourtelot, 7 N. D. 587, 75 NW 
901. 

Ok]1.—Brosius y. Noble First Nat. 
Bank, 174 P 269; Amazon F. Ins. Co. 
vy. Bond; 165 P 414. 

Pa.—Trego v. Lewis, 58 Pa. 463; 
Lelar v. Brown, 15 Pa. 215; Snyder 
v. Wertz, 5 Whart, 163; Moore v. 
Rohrbacker, 30 Pa. Super. 568. 

Tex.—Quanah, etc., R. Co. v. Bone, 
(Civ. A.) 199 SW 332; Randle y. Bar- 
den, (Civ. A.) 164 SW 1063; Common- 
wealth FEF. Ins. Co. v. Obenchain, 
(Civ, A.) 51 SiW. 611: Gut, etc. oR. 
COs Var Wooley, 62 ies = CivisA. 345; 
131 SW 831. 

Utah.—Smith v. Gilbert, 49 Utah 
510, 164 P 1026; Ogden Packing, etc., 
Co. v. Tooele Meat, etc., Co., 41 Utah 
92, 124 P 333. 

Vt.—Manley v. Boston, etc., R. Co., 
90 Vt. 218, 97 A 674; Gibson v. Sey- 
mour, 3 Vt. 565. 

W. Va.—Beard v. Indemnity Ins. 
Co., 65 W. Va. 288, 64 SH 119. 

Wis.—Welch v. Dunning, 163 Wis. 
535, 158 NW 323; Chase v. Blodgett 
Milling Co., 111 Wis. 655, 87 NW 826; 
Lill’s Chicago Brewery Co. v. Rus- 
sell, 22 Wis. 178. 

Eng.—Edinburgh L. Assur. Co, v. 
Win POI ed li 23 U6. : 

{a] Tlustration.—In an action to 
enforce a contract, reserved in a 
deed for a right of way, by which a 
railroad company agreed to construct 
a “cattle or wagon pass” on plaintiff's 
farm, evidence is admissible that un- 
der such provision in other deeds de- 
fendant had constructed undergrade 


crossings. Owens v. Carthage, etc., 

R. Co., 110 Mo. A. 320, 85 SW 
hy i 
[b] Gift.—The question being 


whether a father gave certain prop- 
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erty to a daughter on the occasion of 
her marriage, the fact that on the 
occasion of the marriage of other 
daughters he had given similar prop- 
erty of about the same value is com- 
petent. Smith v. Montgomery, 5 T. B. 
Mon. (Ky.) 502. 

[c] Intent to revoke will.—Where 
a testator duly executed a will 
which after his death was found in 
his private desk, wrapped in a news- 
paper, with the name and seal, ex- 
cept the first initial, cut off, it was 
held that the fact that he had been 
for some years before his death in 
the habit of canceling notes, etc., by 
cutting off his name, was important 
as sustaining the presumption that 
his signature to the will was cut off 
by himself and was done animo re- 


vocandi. Smock y. Smock, 11 N. J. 
Hg. 156. 
{d] As tending to show the speed 


of a car at the time of an accident, 
evidence of the customary speed of 
defendant’s cars at svch place is 
competent. Lord vy. Manchester St. 
R. Co., 74 N: H. 295, 67 A 639. 

[e] Bebates.—In case of an 
equivocal act which is unlawful if so 
intended but not otherwise, and 
which is claimed to have been acci- 
dental or through mistake, evidence 
of unconnected but similar facts is 
always admissible to show intent or 
system or rebut accident; and, under 
such rule, upon an issue as to 
whether a corporation organized and 
owned by the officers and_  stock- 
holders of another is in fact an 
independent corporation or was or- 
ganized merely as a dummy to 
enable the other through it to solicit 
and obtain illegal rebates from car- 
riers, the fact that the latter had 
previously and habitually received 
rebates in violation of law is perti- 
nent and may be alleged and proved. 
U. S. v. Milwaukee Refrigerator 
Transit Co., 142 Fed. 247. 

[f] Methods of preventing in- 
jury.—(1) In an action for ‘damages 
for negligently and carelessly shell- 
ing pop corn so as to crack the ker- 
nels and render the corn unmarket- 
able, evidence that corn from. the 
same crib, in the same condition, and 
raised the same year, had _ been 
shelled by other parties without’ in- 
juring it was admissible. Chase v. 
Blodgett Milling Co., 111 Wis. 655, 
87 NW 826. (2) But in an action 
for the death of a person killed in a 
cinder pit, evidence that the pit had 
no barrier erected across the track, 
while another pit in the same yards 
had, was inadmissible, in the absence 
of any evidence that the pits were 
the same, or that the barrier would 
have possibly prevented the injury. 
Atchison, etc., R. Co. v. Dickens, 7 
Ind TL; 16, 103) SW 2502 

64. Noyes v. Boston, etc., R. Co., 
213 Mass. 9, 99 NE 457. \ 

65. McCullars v. Jacksonville Oil 
Mill Co., 169 Ala. 582, 53 S 1025; 
Furness“v. Randall, 124 Md. 101, 91 
A 797; Ellis v. Metropolitan St. R. 
Co., 234 Mo. 657, 188 SW 23; Bern- 
stein v. Holtz, 34 Misc. 795, 69 NYS 
892. 

fa] Mlustrations.—(1) The fact 
that a party drew checks in payment 
of his bills, to whatever number, has 
no bearing on the question whether 
in a particular instance he did or did 
not pay cash. Bernstein v. Holtz, 34 
Misc. 795, 69 NYS 892. (2) In an ac- 
tion for breach of an agreement to 
earry a shipment of grain, evidence 
of defendant’s custom to nominate a 
special vessel for shipments and 
plaintiff's past acquiescence therein 
was not admissible to show that such 


Habit. 
quently rejected when offered for the purpose of 
showing that a person acted in accordance with 
such habit on a particular occasion,®® especially 
where direct evidence is or can be produced,*? or 
the act is otherwise fully proved.® 
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Evidence of habit is fre- 


On the other 


practice was followed with respect 
to the contract in suit. Furness ‘v. 
Hahey, 124 Md. 110, 91 A 800; Fur- 
Randall, 124 Md. 101, 91 A 

In an action on a note, a 
question as to the custom of a wit- 
ness, who had testified that he had 
shown a disputed memorandum of 
settlement to another person, so to 
submit other papers to such person 
for his inspection is improper, as 
such custom would not be binding 
on the parties to the suit. McCullars 
v. Jacksonville Oil Mill Co., 169 Ala. 
582, 53 S 1025. (4) In an action 
against a street railroad company for 
death at a street crossing, evidence 
that it was defendant’s custom to in- 
vestigate the cause of each accident 
to determine whether the company’s 
employees were at fault, and if found 
to be at fault to adjust the claim, 
otherwise to decline to do so, was 
properly excluded. Ellis v. Metro- 
eae Steen. Co.s eos, Monon elos 


W 23. , 
66. Ala.—Jeffries vy. Pitts, 75 S 
959; Louisville, etc., Co. v. Bouldin, 


110 Ala. 185, 20 S 325. 

Conn.—Morris v. East Haven, 41 
Conn. 252. 

Ill. Jones v. Cline, 84 Ill. A. 428; 
Chicago, etc., R. Co. v. Gibbons, 65 
TS AS. 5505 

Iowa.—Dalton y. Chicago, etc., R. 
Co., 114 Iowa 257, 86 NW 272; Hood 
v. Chicago, etc., R. Co., 95 Iowa 331, 
64 NW 261. 

Ky.—Lexington R. Co. v. Herring, 
96 SW 558, 29 KyL 794; Louisville, 
meee ee COM Vier BOLh tno Mm ieyela 
683. 

Me.—Chase v. Maine Cent. R. Co., 
77 Me. 62, 52 AmR 744. 

Mass.—Luiz v. Falvey, 228 Mass. 
253, 117 NE 308. 

Miss.—Dowling v. State, 13 Miss. 
664. 

N. Y.—Senecal v. Thousand Island 
Steamboat Co., 79 Hun 574, 29 NYS 
884, ; 


Pie rt a v. Berndt; 19 Pa. Dist, 
R. I.—Hampson v. Taylor, 15 R.. I. 
83) 8° A383, 238A 32. . 
Tex.—Missouri, etc., R. Co. v. Par- 
rott, 43 Tex. Civ. A. 325, 94 SW 1135, 

96 SW 950. 

Vt.—Dionne v. American Express 
Co:, 91 Vt. O21 101A 2095 "Scott vw 
Bailey, 73 Vt. 49, 50 A 557. 

“Tf a man who is customarily care- 
ful were always so, there would be 
reason for admitting the evidence.” 
Chase v. Maine Central R., Co., 77 
Me. 62, 65, 52 AmR 744. 

fa] Negligence.—On an issue as 
to the contributory negligence of 
an injured servant in violating a 
rule of defendant railway company, 


evidence that plaintiff, on various 
other occasions, hac been guilty of 
violating the railway company’s 


rules, and that he had habitually vio- 
lated such rules, and that accidents 
resulted therefrom, was inadmissible. ~ 
Missouri, etc., R. Co. v. Parrott, 43 
Tex. Civ. A. 325, 94 SW 1135, 96 SW 


950. 
67. Ill.—Chicago, etc., R. Co. v. 


Pearson, 184 Ill. 386, 56 NE 633; 
Cleveland, etc., R. Co. v. Moss, 89 
ES CAL 

Kan.—Atchison, ete, R. Co. v. 


Gants, 38 Kan. 608, 17 P 54, 5 AmSR 


780. 

R. I.—Hampson y. Taylor, 15 R. I. 
Sound) Acroo ime voueA, Vor 

S. C.—Bedenbaugh v. Southern R. 
Cor 6955.1. 40) SEOs: 

Tex.— Gulf etc:, R. Co. v. Hamil- 
ton, 17 Tex. Civ. A. 76, 42 SW 358. 

68. State v. Fitchette, 88 Minn. 
145, 92 NW 527. 
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hand it has been felt that the existence of a habit, 
causing a more or less settled or automatic reaction 
to physical or mental stimulus, presents a stronger 
relevancy as to what happened on a particular oc- 
casion than would the mere doing of an isolated 
act of a similar nature at another time.®? 
ingly proof of the existence of a habit may be re- 


ceived where this is the only fact 


is relevant to the point,’? or where the evidence 
So also, where it is claimed that 
an act is indicative of a particular criminal intent, 
evidence is competent that the actor habitually did 
the act without such an intent.7? 
of habit, as here considered, relates to voluntary 
Where a physical 
condition has been created which is beyond the 
control of the will, its existence, even if originally 
due to voluntary action, falls more nearly within 
the rules regulating natural occurrences *? in which 
Where the existence of a 
habit is probative for some reason other than that 


is conflicting.™! 


action of the person in question. 


volition plays no part."4* 


it renders probable the fact that 


69. U. S—New York Mut. L. Ins. 
Co. v. Armstrong, 117 U. S. 591, 6 SCt 
877, 29 L. ed. 997; Standard Oil Co. 
v. Parrish, 145 Fed. 829, 76 CCA 405; 
U. S. v. Milwaukee Refrigerator 
Transit Co., 142 Fed. 247. ° 

Ala.—Alabama Great Southern R. 
Co. v. Sellers, 93 Ala. 9, 9 S 375, 30 
AmSR 17. 

Cal.—Lake Shore Cattle Co. v. Mo- 
Sy a etc., Co., 180 Cal. 669, 63 

72. 

Ill.—Peo. v. Alton, 179 Ill. 615, 54 
NE 421. 

Ky.—Martin v. Logan, 99 SW 648, 
30 KyL 799; Kentucky Cent. R. Co. 
v. Barrow, 89 Ky. 638, 20 SW 165, 
6 KyL 240. 

Mich.—Churchill v. Mace, 148 Mich. 
456, 111 NW 1034. 

Minn.—Hisenberg v. Matthews, 84 
Minn. 76, 86 NW 870; Moline-Milburn 
Sy vy. Franklin, 37 Minn, 137, 33 NW 
323. 


Miss.—Bernheim vv. Dibrell, 66 
Miss. 199, 5 S 693. 

Mont.—Higley v. Gilmer, 3 Mont. 
90, -35 AmR,. 450. [rev.. on other 


grounds 110 U. S. 47, 3 SCt 471, 28 
L. ed. 62]. 

Nebr.—Gandy v. Bissell, 3 Nebr. 
(Unoff.) 47, 909 NW 883. 

N. H.—Parkinson vy. Nashua, etc., 
R. Co., 61 N. H. 416; Amoskeag Mfg. 
Co. v. Head, 59 N. H. 332;-Adams v. 
Kenney, 59 N. H. 133; State v. Bos- 
ton, etc., R. Co., 58 N. H. 410. 

N. Y.—Lowenstein v. Lombard, 
164 N. Y. 324, 58 NE 44; Baldwin v. 


Short, 125. IN, Yo 653), 26 NE) 928: 
Faucett v. Nichols, 64 N. Y. 377. 
Oh.—Hovpe v. Parmalee, 20 Oh. 


Cir..Ct...3808,. 11.-Oh. Cir... Decw24: 
Pa.—Kauffman y. Swar, 5 Pa. 230. 
Tex.—Washington L. Ins. Co. v. 

Berwald, (Civ. A.) 72 SW 436 [aff 

ee 111, 76 SW 442, 1 AnnCas 

682]. 

Vt.—Scott v. Bailey, 73 Vt. 49, 50 

A 557; Pierce v. Hoffman, 24 Vt. 525. 
Wash.—Johnson County Sav. Bank 

v. Rapp. 47 Wash. 30, 91 P 382. 


Eng.—Rex v. Mean, 21 T. L. R. 
172. 
[a] Care in crossing railroad. 


In an action against a railroad com- 
pany for negligently causing the 
death of deceased while driving over 
a highway crossing of its track, evi- 
dence that deceased during the three 
years preceding his death always 
drove slowly over the crossing in 
question and watch for trains was 
held competent, on the ground that 
a person is more likely to do or not 
to do a thing, as he is in the habit 
of doing it or not doing it. Davis 
v. Concord, etc., R. Co., 68 N. H. 247, 
44, A 388. 


EVIDENCE 


Acecord- 


obtainable which 


oceasion.*7 


The influence 


the person acted 


[b] The habits of an alleged 
mortgagor were held to be compe- 
tent on the probability of his having 
borrowed a large sum of money. Tay- 
lor vy. Crowninshield, 5 NYLegObs 209. 

[c] In questions of fraud and im- 
position, evidence of the general 
habits of the party alleged to be de- 
frauded, in respect to drunkenness, 
extravagance, thoughtiessness, etc., 
is admissible, as is also evidence of 
particular transactions with other 
persons. Kauffman v. Swar, 5 Pa. 230. 


70. McNulta vy. Lockridge, 137 
Tl]. 270, 27’ NE 452, 31 AmSR 362; 
Parkin v: Chicago, etc., R. Co., 149 


Tll. A. 421; Ross v. Chicago, etc., R. 
Go., 149. Tl), A. 286; Tllinois-Cent...R. 
Co. v. Whiteaker, 122 Ill. A. 333; Chi- 
eago y. Doolan, 99 Ill. A. 143; Orr 
Vio Jason, gl Tl eA 43928 Outla wer wv. 
Hurdle, 46 N. C. 150; Gulf, ete. R. 
Couey. pJOnnson: (Dex. .Civ., A, jine42 
SW 584. 

{a] Im case of a railroad acci- 
dent, there being no eyewitnesses, 
plaintiff’s careful habits may be 
shown on an issue of due care. Cox 
vy. Chicago, etc., R. Co., 92 Ill. A. 15. 

[b] Mode of writing.—A_  cave- 
ator has a right to show that a tes- 
tator always, in writing, contracted 
the words “it is’ so as to make them 
‘its.’ Outlaw v. Hurdle, 46 N. C. 
150, 165. 

{c] Where the facts are ancient, 
and other evidence is consequently 
unavailable, the evidence of habit 
has been received. Parker v. Parker, 
BZ A esse. 

[ad] If defendant raises the issue 
of habit, plaintiff may go into the 
matter on rebuttal. Gulf, etc., R. Co. 
v. Johnson, (Tex. Civ. A.) 42 SW 
584, 

71. Colo.—Denver Tramway Co. 
v. Owens, 20 Colo. 107, 36 P 848. 


Ky.—Lannis v. Louisville, ete. R. 
Co., 16 Kyl 446. 

N. H.—Parkinson v, Nashua, etce., 
R.aCos, 61 .N. Ee 46; 


Oh.—Rumbaugh v, McCormick, 80 
Oh. St. 211, 88 NE 410. 

Vt.—State v. Rosenberg, 88 Vt. 223, 
92 A 145. 
Barker v. State, (Tex. Cr.) 26 

0. 

73. See infra §§ 839, 840. 
Slattery v. Peo., 76 Ill. 217 
(where, on an indictment for pro- 
curing an abortion, the defense being 
that the result was due to miscar- 
riage from natural causes, evidence 
that the pregnant woman was in the 
habit of suffering from miscarriage 
was admitted). 

75. Townsend v. Briggs, 99 Cal. 
481, 34 P 116; Warner v. New York 
“Cent, RR. Co, 45 Barb. (GN. “Y.)) 299% 


Proof of habit. 
habit cannot be shown by evidence of how the 
individual acted on particular occasions,’® but a 
habit of animals may be proved by showing specific 
instances of its operation.’® 

[§ 839] C. Similar Occurrences—1. Rule Stated. 
Evidence that a fact or event did or did not exist 
or oceur at a particular time, is not admissible to 
show that another fact or event did or did not 
exist, or occur, at another time,®° unless the two 
facts or occurrences are connected in some special 


[§§ 838-839 


in accordance with it on a particular occasion, 
the evidence should be received.’® ; 

Habits of animals, being a matter of instinct 
rather than of reason, and hence more’ invariable 
in their operation, may be proved as tending to 
show that on a particular occasion an animal acted 
in accordance therewith,*® and a course of con- 
duct habitual to a certain species of animal has 
been received as tending to throw light upon the 
conduct of a member of that species on a particular 


In the case of a human being, 


Smolowitz v. Orbach, 141 NYS 527; 
Washington L. Ins., Co. v. Berwald, 
(Tex. Civ. A.) 72 SW 436. 

[a] In an action for personal in- 
juries, plaintiff having adduced mort- 
uary tables to prove his probable ex- 
pectation of life, exclusion of evi- 
dence of his habits as to’ sobriety 
was held erroneous. Townsend v. 
Briggs, 99 Cal. 481, 34 P 4116. 

76. Rumbaugh vy. McCormick, 80 
Oh. St. 211, 88 NE’ 410; State vw: 
Ward, 61 Vt. 153, 17 A 483. 

[a] Conduct of horse.—The ques- 
tion being whether accused when 
driving his horse turned him on a 
particular road, the fact that the 
horse made the same turn soon after 
is admissible. State v. Ward, 61 Vt. 
153, 17 A 483. 

[b] Dog attacking sheep.—It is 
competent to prove that a dog had 
a habit of attacking sheep, to sup- 
port an allegation that he had in- 
jured a sheep on a particular occa- 


sion. Rumbaugh v. McCormick, 80 
Oh. St. 211, 88 NE 410. 
77. Folsom vy. Concord, etc., R. Co., 


68 N. H. 454, 88 A 209. 
78. Dalton v. Chicago, etc., R. Co., 

114 Iowa 257, 86 NW 272; Com. v. 

Ryan, 134 Mass. 223. 

79. Lynch v. Moore, 154 Mass. 
335, 28 NE 277; Todd v. Rowley, 8 
Allen (Mass.) 51; Whittier v. Frank- 
lin, 46 N. If. 23, 88 AmD 185. 

80. Cal—Converse v. Ferguson, 
166 Cal. 1, 1384 P 977; Story v. Nidif- 
fer, 146 Cal. 549, 80 P 692. 

Colo.—Mahler v. Beishline, 46 Colo. 
603, 105 P 874. 

Fla.—Pensacola, ete., R. Co. v. At- 
kinson, 20 Fla. 450. 

Ga.—Dunn v. Beck, 144 Ga. 148, 86 
SH 385; Atlanta Ice, ete. Co. ‘v. 
Mixon, 126 Ga, 457, 55 SE 237; Cope- 


land v. Tyus, 21 Ga. A. 485,'94 SB 
Ill.—Scott vy. Wright, 138 Tl. A. 


105. 

Iowa.—Wilkinson v. Dilenbeck, 168 
NW 115; Mier v. Phillips Fuel Co., 
130 Iowa &70, 107 NW 621. 

Ky.—Sheffield-King Milling Ce. v. 
Sorg, 180 Ky. 539, 203-SW 300. 

Md.—Stocksdale vy. Jones, 133 Md. 
176, 104 A 416; Agri Mfg. Co. v. At- 
lantic Fertilizer Co., 129 Md. 42, 98 
A 365, AnnCasi1918D 396; Packham 
Ve Cre ey er, 103°°*Md- 416, 63) A 


Mass.—Com. v. Middleby, 187 Mass. 
342, 73 NE 208. 

Mich.—Crane v. Valley Land Co., 
169 NW 18; Detroit River Transit 
Co. v. Aldrich, 176 Mich. 357, 142 
NW 373; J. H. Worden Lumber, etc., 
Co. v. Minneapolis, ete., R. Co., 168 
Mich, 74, 1833 NW 949. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 839-840] 


‘way, indicating a relevancy beyond mere similarity 


in certain particulars.*? 


Minn.—G. L. Bradley Co. y. Little, 
131 Minn. 179, 154 NW 948. 

Mo.—Heffernan v. Neumond, 198 
Mo. A. 667, 201 SW 645; Osborne v. 
Hyster, 195 Mo. A. 520, 192 SW 143. 

Mont.—Conway v. Monidah Trust 
Co., 51 Mont. 113, 149 P 711; Wallace 
v. Weaver, 47 Mont. 437, 133 P 1099. 

N. Y.—Loughlin v. Brassil, 187 N. 
Y. 128, 79 NE 854 [rev 102 App. Div. 
627, 92 NYS 1132]; Harms Co. v. 
Leonhard Michel Brewing Co., 176 
App. Div. 235, 162 NYS 1071; Pitts- 
burgh Plate Glass Co. v. Weil, 167 
NYS 313. 

N. C.—Conrad v. Shuford, 174 N. C. 
719, 722, 94 SE 424 [quot Cyc]. 

Pa.—Burford v.' Richards, 58 Pa. 
Super. 15. 

. C—Hand v. Catawba Power Co., 
90 S..C. 267, 73 SE 187. 

S. D.—Fairbanks vy. Heihn, 29 S. D. 
215, 1836 NW_ 107. 

Tex.—Et. “Worth, etc., R. Co. v. 
Strickland, (Civ. A.) 208 SW 410; 
Texas, etc., R. Co. v. Williams, (Civ. 
A.) 200 SW 1149; Feagins v. Texas 
Mach., etc., Co., (Civ. A.) 185 SW 
961; Southern Gas, ete., Engine Co. 
v. Adams, (Civ. A.) 169 SW 1143; 
Texas, etc., ACO. liv. Cable tl(Civ: 
A.) 168 SW 369; Samuels v. Texas, 
ete, ke Co.,/ (Give VAL) 0150.58 We 291, 
Western Union Tel. Co. v. Tweed, 
(Civ HAS) Pe 188 PIS WHs 1b oe. SCOR. Vv. 
Steed, 62 Tex. Civ. A. 193, 131 SW 
246; Erp v. Raywood Canal, etc., Co., 
(Civ. A.) 130 SW 897; Dunn v. New- 
berry, (Civ. A.) 86 SW 626. 

Va.—Mundy v. Garland, 116 Va. 
922, 83 SE 491. 

Wash.—Puget Sound Electric R. 
‘Co. v. Carstens Packing Co., 76 Wash. 
364, 136 P 117; Welch v. Fransioli, 46 
Wash. 530, .90 P 644. 

Wis.—J. H. Clark Co. v. Rice, 127 
Wis. 451, 106 NW 2381, 7 AnnCas 505. 

Eng.—Tyrwhitt v. Wynne, 2 B. & 
Ald. 554, 106 Reprint 468. 

See also cases infra note 81. 

“Rarely, if ever, may previous iso- 
lated instances be shown, to prove a 
condition existing at the particular 
time in question.” Dalton v. Chica- 
go, etc., R. Co., 114 Iowa 257, 259, 86 
NW 272. ; 

[a] Wustrations—(1) Evidence 
that a well of a certain depth pro- 
duced sufficient water to irrigate one 
kind of crop is no evidence that a 
well of a different depth a mile dis- 
tant produced sufficient water to irri- 
gate another kind of crop. Fair- 
banks v. Zimmerman, 30 Cal. A. 81, 
157 P 509. (2) The amount of hay 
raised on a farm in a given year 
cannot be proved by showing the 
average acreage of grass land and 
its yield in other years. Patrick Vv. 
Howard, 47 Mich. 40, 10 NW 71. (38) 
On an issue whether plaintiff was 


hired by the week or by the year, it 


was error to permit other employees 
to testify that they were hired by 
the year. lichtenhein v. Fisher, 6 
App. Div. 385, 39 NYS 553. (4) 
What one man paid for traveling ex- 
penses cannot be shown by evidence 
of what another man paid in making 
the same trip. Linn v. Gilman, 46 
Mich. 628, 10 NW 46. (5) Upon a 
claim for services rendered evidence 
as to what was paid for similar serv- 
ices was immaterial. Scott v. 
Wright, 138 Ill. A. 105. (6) Where 
the question was how much hay was 
eaten in a week by a particular horse, 
which was not in ordinary condition, 
evidence of how much hay an ordi- 
nary horse will eat in a week was 
held incompetent. Carlton v. Hes- 
cox, 107 Mass. 410. (7) The question 
being whether a plaintiff in falling 
down an area was in the exercise of 
due care. the fact that many other 
people under. other circumstances 
have passed the place in safety was 
properly excluded. Trenton Temper- 
ance Hall Assoc. v. Giles, 33 N. J. L. 
260. (8) Where the defense in an 
action brought to recover for labor 


EVIDENCE 


[§ 840] 2. 


[22C.J.] 751. 


Similarity in Essential Conditions. 


Evidence of similar occurrences is admitted where 


was that plaintiff had unskilfully 
performed such labor, evidence that 
he had unskilfully performed other 
labor was irrelevant. Campbell v. 
Russell, 139 Mass. 278, 1 NE 345; 
Maguire yv. Middlesex R. Co. 115 
Mass. 239. (9) Evidence of what 
expenses were necessary to be in- 
curred by an engineer on one sec- 
tion of a railroad in its construction 
is incompetent to show what would 
be proper on another section, in the 
absence of proof that the conditions 
of both sections were the same. 
Pensacola, ete., R. Co. v. Atkinson, 
20 Fla. 450. (10) In a case of acci- 
dent in a mine defendant cannot in- 
troduce evidence that there has not 
been an accident there before. Too 
many uncertain and undetermined 
elements which might affect the safe- 
ty of its workmen make the testi- 
mony improper. Burgess v. Davis 
Sulphur Ore Co., 165 Mass. 71, 42 
NE 501. (11) Where, in an action 
for insurance on personal property, 
plaintiff claimed the value of a large 
number of books destroyed, and there 
was evidence that after the fire there 
were no remnants of the books, evi- 
dence that remnants of books re- 
mained after the burning of another 
building was properly excluded, 
where data as to the size of the 
building or extent of the fire were 
not given. Names vy. Dwelling House 
Ins. Co., 95 Iowa 642, 64 NW 628. 
(12) In an action to recover property 
alleged to have been fraudulently 
obtained, plaintiff could not show 
that one of the defendants had been 
arrested for swindling and was un- 
der bond to answer the charge. 
Witliff v. Spreen, 51 Tex. Civ. A. 
544, 112 SW 98. (13) The amount of 
rainfall in one locality cannot be 
shown by the rainfall in a locality 
seven miles distant, although having 
the same topographical features. 
Carhart v. State, 115 App. Div. 1, 100 
NYS 499. 

81. U. S.—Missouri Dist. Tel. Co. 
v. Morris, 243 Fed. 481, 156 CCA 179 
[app dism 245 U.S. 651, 38 SCt 11, 62 
L. ed. 531]; Continental L. Ins. Co. 
v. Searing, 240 Fed. 658, 153 CCA 
451; McBride v. Kirkpatrick, 207 Fed. 
893 [aff 232 Fed. 859]; Whitney v. 
Martin, 192 Fed. 843, 113 CCA 167. 

Ala.—Oil-Well Supply Co. v. West 
Huntsville Cotton Mills Co. 73 S 
899; Central of Georgia R. Co. v. 
Teasley, 187 Ala. 610, 65 S_ 891; 
Southern R. Co. v. Gullatt, 158 Ala. 
502, 48 S 472; Elba v. Bullard, 152 
Ala. 237, 44 S 412; B. F. Roden Gro- 
cery Co. v. Gipson, 9 Ala. A. 164, 62 
S 388. 

Ark.—Hamburg Bank v. George, 92 
Ark. 472, 476, 123 SW 654 [cit Cyc]. 

Cal.—Davis vy. Connecticut F. Ins. 
COs, Lose Cale S06 G ye tbe. by 04 9p" go 
LRANS 604; Fee v. McPhee Co., 381 
Cal PA 295, 60) Pes ots 

_Fla.—Eatman v. State, 48 Fla. 21, 
34 Dw Os 

Ga.—J. F. Cogan Co. 
145 Ga. 5, 88 SE 418; Central of 
Georgia R. Co. v. James, 143 Ga. 
753, 85 SE 920; Hawkins v. Stud- 
dard, 132 Ga. 265, 63 SE 852, 131 
AmSR 190; Hughes v. McHan, 121 
Ga. 499, 49 SE 590; Central _ of 
Georgia R. Co. v. Duffy, 116 Ga. 346, 
42 SE 510; Robert Portner Brewing 
Co. v. Cooper, 116 Ga. 171, 42 SEH 
408. 

Tda.—WHarshbarger v. Murphy, 22 
Ida. 261, 125 P 180, 42 LRANS 1173, 
AnnCasi914A 958 [quot Cyc]. 

Tll.—Wente v. Commonwealth Fuel 
Co., 232 Tll. 526, 83 NE 1049; Funs- 
ton v. Hoffman, 232 Ill. 360, 83 NE 
917; North Chicago St. R. Co. v. Hud- 
son, 44 Ill. A. 60; Chicago Anderson 
Pressed Brick Co. v. Reininger, 41 
Tll. A. 324; Kolb v. Chicago Stamping 
Colwos alc A..488. 

Ind.—Illinois Surety Co. v. Frank- 
fort Heating Co., 178 Ind. 208, 97 NE 
158; Holliday, etc., Co. v. O'Donnell, 


v. Hughes, 


54 Ind. A. 95, 101 NE 642; Cleveland, 
ete., R. Cox.v. Loos, 38. Ind..A..1, 77 
NE 948; Diamond Block Coal Co. v. 


rrr ed: 14 Ind. A, 594, 43 NE 
Towa.—Snearly v. McCarthy, 180 


Iowa 81, 161 NW 108; Retherford v. 
Knights and Ladies of Security, 177 
Iowa 618, 159 NW 185; American 
Express Co. v. Des Moines Nat. Bank, 
152 NW 625; Hemphill v. Cedar 
Rapids, -etc., R., ete., Co. 169 Iowa 
498, 151 NW 449; Elbert v. Mitchell, 
131 Iowa 598, 109 NW 181; Mier v. 
Phillips Fuel Co., 130 Iowa 570, 107 
NW 621; Dalton v: Chicago, etc., R. 
Co., 114 Iowa 257, 86 NW 272; Names 
v. Dwelling House Ins. Co., 95 Iowa 
642, 64 NW 628. 

Ky.—Head v. Oglesby, 175 Ky. 613, 
194 SW 793; Newton v. Bayless Fruit 
Co., 155 Ky. 440, 159 SW 968; Madi- 
sonville y. Stewart, 121 SW 421; 
Black Diamond Coal, etc. Co. v. 
IPTICe, BLO SMus. Wi a O20, peooes UN ooae 
Brucker v. Gainesboro Tel. Co., 125 
Ky. 92, 100 SW 240, 30 KyL 1162. 

Me.—Sargent v. Hutchings, 86 Me. 
28, 29 A 926. 

Mass.—Yore vy. Newton, 194 Mass. 
250, 80 NE 472; Com. v. Campbell, 7 
Allen 541, 883 AmD 705. 

Mich.—Clark v. Detroit, etc, R. 
Co., 197 Mich. 489, 163 NW 964, LRA 
1917F 851, AnnCas1918E 1068; Loud 
v. Solomon, 188 Mich. 7, 154 NW 73; 
Detroit River Transit Co. v. Aldrich, 
176 Mich. 357, 142 NW 373; Barker 
v. Kalamazoo, 146 Mich. 257, 109. 
NW 427. 

Minn.—Harris .v. Simplex Tractor 
Co., 140 Minn. 278, 167 NW 1045; G. 
L. Bradley Co. y. Little; 131 Minn. 
179, 154 NW 948. 

20 Miss. 


PT ani Eee v. Thomas, 

Mo.—Charlton v. St. Louis, etc, R. 
Co., 200 Mo. 413, 98 SW 529; Hobbs v. 
Boatright, 195 Mo. 693, 93 SW 934, 
113 AmSR 709, 5 LRANS 906; Globe 
He Ins. Co, lV." ‘Chicago, ‘ete, hy (Com 
174 Mo. A. 542, 160 SW 907; Horr v. 
Kansas City El. R. Co., 156 Mo. A. 
651, 137 SW 1010; McGinnis v. R. M. 
Rigly Printing, -Co., 22" Mo. A227) 
99 SW 4; Hstes v. Missouri Pac. R. 
Co., 110 Mo. A. 725, 85 SW 627; Smart 
v. Kansas City, 91 Mo. A. 586. 


Mont.—Lander iy. Sheehan, 32 
Mont. 25, 79 P 406. 
N. H.—Mead v. Merrill, 33 N. H. 


437. 
N. Y.—Peo. v. Molineaux, 168 N. Y. 
264, 61 NE 286, 10 NYAnnCas 256, 62 
LRA 193; Carlson v. Oceanic Steam 
Nav. Co., 109 N. Y. 359, 16 NE 546; 
Port Jervis v. Port Jervis First Nat. 
Bank, 96 N. Y. 550; Citizens’ Trust 
Co. v. Levine, 162 App. Div. 184, 147 
NYS 7387; Enches v. Glens Falls Gas, 
ete.,, Co., 151 App. Div: 382, 1359 NYS 
726; Rosenberg v. People’s Surety 
Co., 140 App. Div. 436, 125 NYS 257; 
Bookman v. New York, 133 App. Div. 
242, 117 NYS 197; Ryan v. New York, 
ClCH ke COS. Lent eA DO. in Livay ee eam ctale 
NYS 21; Draper v. Interborough 
Rapid Transit Co., 124 App. Div. 351, 
108 NYS 686; Illeh v. Mutual Ben. 
L. Ins. Co., 119 App. Div. 695, 104 
NYS 297; Ward v. Troy, 55 App. Div. 
192, 66 NYS 925; Tallman v. Kimball, 
74 Hun 279, 26 NYS 811; Townsend 
v. Merchants’ Ins. Co., 
Super. 172,.45 HowPr 501 


N. 

168 NYS 524; Varley v. Wayne Oil 
Tank, etc., Co., 165 NYS 1011; Nitzke 
v. White, 152) NYS -1044* Vacca’ v. 
Martucci, 90 NYS 356. 

N. C.—Conrad v. Shuford,-174 N. C. 
T1922, 04s Sh 424 fquet eCyels 
Vaughan v. Exum, 161 N. C. 492, 77 
SE 679; Jeffords v. Albemarle Water- 
works, 157 N. C. 10, 72 SE 624; Bul- 
lock vy. Lake Drummond Canal, etc., 
Co:, 132° N._C. 179, 43 SE 593; ‘Grant 


v. Raleigh, etc., R. Co., 108 N. C. 462, 
13 SE 209. 
Oh.—Prescott v. Koblitz, 25 Oh. 


Cir. Ct. N. S. 84. 
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it appears that all the essential physical conditions 
on two occasions were identical;** tor under such 
circumstances the observed uniformity of nature 
raises an inference that like causes will produce 
hke results’? even though there may be some dis- 


Okl.—Jones vy. Oklahoma Planing 
Mill,) ete., Co., 147 P 999; 1. S. Reed 
Grocery Co. v. Miller, 36 Okl. 134, 
128 P 271. 

ter ee v. Grandy, 42 Or. 282, 
Omen 0. 

Be waneoul Edy, etc, Con, We 
Marshall, 257 Pa. 489, 101 A 848; 
Hoober v. New Holland Water COs; 
56 ka. Super. 536; Hilty v. Saltsburg 


Goal “Min. (Co.,'.55° Pa. Super. 104; 
Ephrata Water Co. v. Ephrata, 24 Pa. 
Super. 353. 


R. I.—Staples v. Rhode Island Su- 
burban R. Co., 67 A 431. 

S. C.—Ragsdale v. Southern R. Co., 
69 S. C. 429, 48 SH 466; Lynn v. 
Thomson, 27 -S., C.. 129. 

S. D.—Stockwell v. German Mut. 
Ins. Assoc., 38 S. D. 348, 158 NW 
450. 

Tex.—Tweed v. Western Union Tel. 
Go, o10% Tex, 1.247, 1665S Ww 2696; 3177 
SW 957 [aff (Civ. A.) 188 SW 1155]; 
Ft. Worth, ete., R. Co. v. Strickland, 
(Civ. A.) 208 SW 410; Feagins v. 
Texas Mach., etc., Co., (Civ. A.) 185 
SW 961, 963 [quot Cyc]; Missouri, 
ete., R. Co. v. Killett, (Civ. A.) 168 
SW 979; Loftus v. Sturgis, (Civ. A.) 


167 SW 14; Good v. Texas, etc. R. 
Co., (Civ. Ay) 166 SW 670; Day v. 
Hunnicutt, (Civ. A.) 160 Sw 134; 


Fidelity Phenix Hey Ins? Col Ne Abi- 
* lene Dry Goods Co., (Ciy. A.) 159 SW 
172; Judson vy. Bell, (Civ. A.) 153 
sw 169; Reid Auto Co. v. Gorsczya, 
(Civ. A.) 144 SW 688; Quanah, etc., 
R. Co. v. Galloway, (Civ. A.) 140 SW 
368; Cecker v. Zuercher, 54 Tex. Civ. 
A. 289, 118 SW 149; Adams v. Gulf, 
etc., R. Cor m(Gin.. A.) 105 SW 526; 
Sabine Valley Mel. Cos sv. Oliver, 46 
Tex. Civ. A. 428, 102 SW 925; Gulf, 
‘etc., R. Co. v. Caldwell, (Civ. A.) 102 
SW 461; Fleming v. Pullen, (Civ. 
A.) 97 SW 109; Dunn v. Newberry, 
(Civ. A.) 86 SW 626; Chicago, etc., 
Co. -v. Cain, 37 Tex. Civ. A. 531, 
84 SW 682; Haynes v. Piano Mfg. Co., 
36 Tex. Civ. A. 567, 82 SW 532. 

' Utah.—Ogden Valley Trout, etc., 
Co. v. Lewis, 41 Utah 188, 125 P 
687, 

Vt.—Comstock v. Jacobs, 84 Vt. 
277, 78 A 1017, AnnCas1913A 679; 
Slack v. Bragg, 83 Vt. 404, 76 A 148. 

Va.—Washington, etc., R. Co. v. 
Vaughan, 111 Va. 785, 69 SE 1035. 


Wash.—In re Northlake Ave. 90 
“wash. 344, 165 -P 113; Nelson v. 
Sibley Contracting Co., 66 Wash. 


471, 119 P 829; Coffer v. Erickson, 61 
Wash. 559, 112°P 643; Welch v. Fran- 


sioli, 46 Wash. 53 0, 90 P 644. 
. Va.—Beard v. Indemnity Ins. 
Co., 65 W. Va. 2838, 64 SE 119. 


Wis.—Welch v. Dunning, 163 Wis. 
535, 158 NW 828; Coman v. Wunder- 
lich. 122 Wis. 138, 95 NW 612. 

“The general rule is well estab- 
lished that you cannot ‘draw infer- 
ences from one transaction to an- 
other that is not specifically con- 
nected with it merely because the 
two resemble each other; that they 
must be linked together by the chain 
of cause and effect in some assign- 
able way before you can draw your 


inference.’” Comstock v. Jacobs, 84 
Vt. 277, 284, 78 A 1017, AnnCas1$13A. 
679. 

g2. Ala.—Southern R. Co. 


Vv. 
295, 70 S 249; Deca- 
tur Car Wheel, etc., Co. v. Mehaffey, 
128 Ala. 242, .29 Ss 646; Alabama 
Lumber Co. v. Keel, 125 Ala. 603, 28 
S 204, 82 AmSR 265; Spiva v. Staple- 
ton, 38 Ala. 171. 

Cal.—Oakland Barge, ete., Co... v. 
Foster, 25 Cal. A. 193, 143 P 83; Den- 
nis. v. Crocker-Huffman Land, etce., 
Co.. 6 Cal. A. 58, 91 P 425; Leonhart 
v. California Wine Assoc., 5 Cal. A. 
19) 89) P 684i 


Lefan, 195 Ala. 


| @LG., 


EVIDENCE 


D. C.—Arcade Co. v. 41 
App. 213. 

Ga.—Hendricks v. Southern R. Co., 
123 Ga. 342, 51 SEY 415. 

Ind.—Indiana Natural, ete, Gas 
Co. v. Anthony, 26 Ind, i 307, 58 NE 
868; Washington Tp. Farmers’ Co- 
op. Fuel, etce., Co. v. McCormick, 19 
Ind. A. 663, 49 NE 1085. 

lowa.—Lz wrence Vv. Sioux City, 172 
Iowa 320, 154 NW 494; Wilkins v. 
Omaha, ete, R., etc, Co. 96 lowa 
668, 65 NW 987. 

Ky.—Bannon y. P. Bannon Sewer 
Pipe Co.,,136 Ky. 556, 119 SW 1170, 
124 SW 843; Edwards v. Lam, 132 
Ky. 32, 116 SW 2838, 119 SW 175, 131 


Boxwell, 


SW 795; Mussellam vy. Cincinnati, 
ane Re Co. 102 SW, “sen, le dsvda 
Md.—Pennsylvania Ree Conv, Orem 
PTUIC, Tete, .CO., wil ta Md: co0Gs mil oA 
Bae Mitchell v. Mitchell, 10 Md. 
34, 


Mass.—Hines v. Stanley G. I. Elec- 
tric Mfg. Co., 203 Mass. 288, 89 NH 
628; Delaney v. Framingham Gas, 
Co., 202 Mass. 359, 88 NE 773; 
Rockwell v. McGovern, 202 Mass. 6, 
88 NE 436, 23 LRANS 1022; Long v. 
Athol, 196 Mass. 497, 82 NE 665, 17 
LRANS 96. 

Mich.—Waterman-Waterbury Co. v. 
Wyoming Tp. School Dist. No. 2, 182 
Mich. 498, 148 NW 673, LRA1915B 
626; Barker v. Kalamazoo, 146 Mich. 
257, 109 NW 427. 

Mo.—Lynch v. Chicago, etc., R. Co., 
208 Mo. 1, 106 SW 68; Burton v. 


Chicago, “etc., R.. .Co., 176 Mo. A, 14, 
162 SW 1064. 
Nev.—Vietti v. Nesbitt, 22 Nev. 


390, 41° P 154. 

N. Y.—Schlossberg v. Brody, 160 
App. Div. 161, 145 NYS 182 [rev on 
other grounds 216 N. Y. 579, 111 NE 
222]; Connors v. Long Island R. Co., 
149 App. Div. 820, 134 NYS 24; Davis 
v. Oakland Chemical Co: 121 App. 
Div. 242, 105 NYS 293; Sixth Ave. R. 
Conve Metropolitan El. R. Co., 56 Hun 
2) 9° NYS< "207: Trenkmann oy. 
Schneider, 17 Misc. 299, 40 NYS 375; 
Lindeberg v. Hodgens, 148 NYS 153; 
Murphy v. Brooklyn City R. Co., 6 
eet Ae 

C.—Conrad v. Shuford, 174 N. 
Cc: “9, 722, 94 SE 424 [quot Cyc]. 

Pah) Lamb v. Philadelphia, ete, R. 
Co., 217 Pa. 564, 66 A 762; Lewis v. 
Marlborough Tp, 13 Montg. Co. 170. 

Tex.—Saunders Vo Duvall eho Tex. 
467; Lone Star Canal Co. v. Brous- 
sard, (Civ. A.) 176 SW 649: Hen- 
son’ -v.- Baxter, (Civ, 7A.) 166 SW 
460; Tuttle v. Moody, (Civ. A.) 94 
Sw 134; Gulf, etc, R. Co. v. Boyce, 
39 Tex. Civ. A. 195, 87 SW 395. 

Utah.—Harris. v. Ogden Steam 
Laundry Co., 39 Utah 436, 117 P 700, 
AnnCas1913E 96; Stone v. Union Pac. 
RR. Co, 82. Utah 185.89" P75: 

Wash.—Harris v. Carstens Pack- 
ing Co., 43 Wash. 647, 86 P 1125, 6 
LRANS 1164, 

W. Va.—Beard v. Indemnity Ins. 
Co., 65 W. Va. 2838, 64 SE 119. 

Wis.—Odegard v. North Wisconsin 
SU DeE Co., 130 Wis. 659, 110 NW 

[a] Damages to crops through 
failure of irrigation—In an action 
for damages for injury to plaintiff's 
crops through defendant irrigation 
company’s failure to supply water, 
evidence based on damage caused 
to an adjoining crop, conditions be- 
ing shown to have been similar is 
admissible. Lone Star Canal Co. v. 
Broussard, (Tex. Civ. A.) 176 SW 649. 

[b] Diversion of waters—In a 
suit by riparian proprietors to re- 
cover damages caused by a diversion 
of the waters of a running stream, 
evidence of damages accruing subse- 
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similarity of conditions in respect to a matter 
which cannot reasonably be expected to have al- 
fected the result. 
rences have been deemed relevant where the essen- 
tial conditions are similar, although the law of uni- 


On like principles, other oceur- 


quent to the commencement of the 
suit was held admissible to show the 
effect of the diversion under similar 
circumstances before the Suit. Stein 
v. Burden, 24 Ala. 130, 60 AmD 453. 

{c] Injury to trees by gas.—in an 
action for an injury to plaintiff's 
trees caused by escaping gas, evi- 
dence as to the condition of other 
trees in that vicinity after the con- 
struction of defendant's gas line is 
competent. Evans v. Keystone Gas 
Co.,: 148 N. Y..112, 42 NE 5138, 51 
AmSR 681, 30 LRA 651. 

{d] Working ore.—On an issue as 
to the amount of moisture contained 
in ore, evidence of the amount found 
in other ore taken from the same ore 
ody and worked under similar cir- 
cumstances is relevant. Vietti v. 
Nesbitt, 22 Nev. 390, 41 P 151. 

[e] Icing shipment of vegetables. 
—A witness, in an action for breach 
of contract to re-ice, at certain points 
on the route, a car of tomatoes, may 
testify as to his experience under 
similar conditions with cars which 
had gone through ited at such points. 
Pennsylvania R. Co. y. Orem Fruit, 
ete, (Co., Deh Jv dey356, 7713 -Avow.. 

[f] Delay in delivery of grapes.— 
In an action by a seller of grapes for 
breach of contract of sale by the 
buyer caused by his delay in accept- 
ing grapes at his winery as they ma- 
tured, evidence that other sellers 
were delayed in the delivery of their 
grapes was admissible to show the 
congested condition and lack of fa- 
cilities at the winery for accepting 
grapes. Leonhart vy. California Wine 
Assoc., 5 Cal. A.-19, 89 P 847. 


{g] Setting of fires—Unity of 
management is sufficient to permit 
the inference that the locomotive 


engines of a railroad company are so 
nearly alike in construction as to 
make the setting of fires by one en- 
gine relevant, in the absence of direct 
evidence as to its origin, on the ques- 
tion whether a particular fire was 
set by another... Kentucky Cent. R. 
Co. v. Barrow, 6 KyL 240; Sheldon v. 
Hudson River R: Co., 14 N. Y. 218, 
67 AmD 155. 

83. U. S.—kKjelsberg v. Chilberg, 
177 Fed. 109,) 100° CCA\.5295\ Star ov. 
Kain, 156 Fed. 100, 84 CCA 126. 

Ala.—Central of Georgia R. Co. v. 
Keyton, 148 Ala. 675, 41 S 918; Polly 
v. McCall, 87 Ala, 20. 


iO C.— Arcade Co. v. Boxwell, 41 
App: 213. 
Ga.—Corona Coal, ete., Co. v. Cope- 


land, 7 Ga. A, 481, 67 SE 203. 
Ill.— Elgin, ete., Tract. Co. v. Wil- 
Sonjel20) Al sAres Tia te a: 7 el ay, 


75 NE 436]. 
Iowa.—Lawrence y. Sioux City, 172 


Iowa 320, 154 NW 494; Smith y. Beck, 


153 NW 76. 

Mich.—Robbins v. Magoon, 193 
Mich, 200, 159 NW 328; Rudell v. 
Grand Rapids Cold-Storage Co., 136 


Mich. 528, 99 NW 756. 

N. C.—Conrad v. Shuford, 174 N. C. 
719, 722, 94 SH 424 [quot Cyc]; Kin- 
ston Cotton Mills v.-Rocky Mount 
oar Co.,, 154) NJ 1G.-4627 402 SE 


S. C.—Settlemeyer v. Carolina Div. 
Southern’ RR: Co.,.<90'S.. (\C? 852109, 82 
SE 465 [quot Cyc]. 

S. D—Stockwell v. German Mut. 


ine Assoc., 37 S. D. 348,158 “NW 
Tex.—San Antonio, etc’ Ri Comiv. 


Milam County, (Civ. A.) 191 SW 571; 
Erie City Iron Works vy. Noble, 58 
Tex. Civ. A. 245, 124 SW 172: Dallas 
v. McCullough, (Civ. A.) 95 SW 1121; 
Tuttle v. Moody, (Civ. A.) 94 SW 124. 

Va.—Going v. Norfolk, ete., R. Co., 
119 Va. 543, 89 SE 914. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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formity in action underlying the relevancy is not 
The burden rests upon the 
party offering the evidence to satisfy the court that 
the necessary similarity of conditions exist,8° and 
in the absence of such a showing the evidence will 
The action of the court in admitting 
such evidence involves no finding with respect there- 
to except that sufficient similarity has been shown 


natural but legal.’+ 


be rejected.®° 


84. Iowa.—Smith y. Beck, 153 
NW 76. 

Ethene on, v. Vette, (A.) 179 SW 
952, 


N. Y.—Connors vy. Long Island R. 
Co., 149 App. Div. 830, 134 NYS 24. 

N. C.—Conrad v. Shuford, 174 N. C. 
719, 722, 94 SE 424 [quot Cyc]; 
Leathers v. Blackwell Durham To- 
bacco Co., 144 N. C. 330, 57 SH 11, 
9 LRANS 349. 

Eng.—Lowther v. Raw, 2 Bro. P. C. 
451, 1 Reprint 1058. 

[a] Rights of tenants.—Where in 
each of several manors belonging 
to the same lord, and part of the 
same district, it appeared that there 
was a class of tenants answering the 
same description, and to whom their 
tenements were granted by similar 
words it was held that evidence of 
what rights had been enjoyed by 
those tenants in one manor might be 
received to show what were their 
rights in another. Rowe v. Brenton, 
SIMS e Ge Ce (Sls Ot MCE A863; (1 08-<he- 
print 1217. 


85. Ala.—Southern R. Co. v. Le- 
fan, 195 Ala. 295, 70 S249; Gibson 
v. Hatchett, 24 Ala. 201. 

Cal.—Bergen v. Tulare County 
Power. Co.; 173 Cal.-709, 161.-P 269; 
Converse v. Ferguson, 166 Cal. 1, 


134 P 977; Clark v. Willett, 35 Cal. 
534; Sellars v. Southern Pac. Co., 33 
Care Ae wii) 166 P5995 

Conn.—Laufer y. Bridgeport Tract. 
Go., 68=Conn. 475, 37 A 379, 37 LRA 
533. 

Ga.—Dunn y. Beck, 144 Ga. 148, 86 
SE 385. 

‘Tl1—oO. H. Jewell Filter Co. v. 
Kirk, 200 Ill. 382, 65 NE 698; Chicago 
v. Brennan, 61 Ill. A. 247. 


i 


Ind.—Ramsey v. Rushville, etce., 
Gravel Road Co., 81 Ind. 394. 
JIowa.—Snearly v. McCarthy, 180 


Iowa 81, 161 NW 108; Bach vy. Iowa 
Cent. R. Co., 112 Iowa 241, 838 NW 
959. 

Mass.—Campbell v. Russell, 139 

Mass. 278, 1 NE 345; Waters’ Patent 
Heater Co. v. Smith, 120 Mass. 444, 
446; Standish v. Washburn, 21 Pick. 
237. 
Mich.—Smith y. McGill, 27 Mich. 
142. : 
Mo.—Osborne v. Eyster, 195 Mo. A. 
520, 192 SW 143, 145 [cit Cyc]; Kirch- 
graber v. Lloyd, 59 Mo. A. 59. 

Mont.—Wallace v. Weaver, 47 
Mont. 437, 133 P 1099. ; 

N. Y.—Harroun “ oreo eG 
Light Co., 12 App. Div. ge : 
716 [app dism 152 N. Y. 212, 46 NE 
291, 38 LRA 615]; Murphy v. McWil- 
liam, 15 Misc. 122, 36 NYS 492; Pitts- 
burgh Plate Glass Co. v. Weil, 167 
NYS 313; Interboro Brewing Co. v. 
Independent Consumers’ Ice Co., 93 
Misc. 24, 156 NYS 410; Lord vy. Lord, 
11 NYS 389. 

N. C.—Conrad v. Shuford, 174 N. C. 
719, 722, 94 SE 424 [quot Cyc]. 

Or.—Crossen vy. Grandy, 42 Or. 282, 
70 P 906. 

Pa.—Stremme v. Dyer, 223 Pa. 7, 
72 A 274; Newbold vy. Mead, 57 Pa. 
487; Minnequa Springs Impr. Co. vy. 
Coon, 10 WklyNC 502. 

Tex.—Erp v. Raywood Canal, etc., 
Co., (Civ. A.) 130 SW 897; Gulf, etc., 
R-uCo. ve. ‘Brown, “15 "Tex. (Civ. A; 
93, 40 SW 608. 

Va.—Ellis v. Harris, 32 Gratt. (73 
Va.) 684. : 

Wash.—Puget Sound Electric R. 
Co. v. Carstens Packing Co., 76 Wash. 
S64. loo 2 Lit. é 

Wis.—Smith v. Russ, 22 Wis. 439. 
86. See cases supra § 839. 


[22 C.J.—46] 


EVIDENCE 


87. Com. vy. Robinson, 146 Mass. 
571, 581, 16 NE 452; Conrad v. Shu- 
ford, 174 N. C. 719, 94 SE 424 [quot 
Cyc]; Re National Trust Co., 29 Ont. 
L.:462, 5 OntWN 221, 15 DomLR 320. 

“It is only necessary that there 
should be so much evidence as to 
make it proper to submit the whole 
evidence to the jury. The fact of the 
admission of the evidence by the 
judge does not in a legal sense give 
it any greater weight with the jury; 
it does not affect the burden of proof, 
or change the duty of the jury in 
weighing the whole evidence. They 
must still be satisfied, in a criminal 
case, upon the whole evidence, be- 
yond a reasonable doubt. Ordinarily, 
questions of fact are exclusively for 
the jury, and questions of law for 
the court. But when, in order to 
pass upon the admissibility of evi- 
dence, the determination of .a pre- 
liminary question of fact is neces- 
sary, the court in the due and orderly 
course of the trial must necessarily 
determine it, as far as is necessary 
for that purpose, and usually with- 
out the assistance, at that stage, of 
the jury. If, under such circum- 
stances, testimony is admitted 
against a party’s objection, it may 
often happen that he may still ask 
the jury to disregard it.’ Com. v. 
Robinson, supra. 

88. Ala.—Decatur Car Wheel, etc., 
Co. v.Mehaffey, 128 Ala, 242, 29S 646. 


Fla.—Florida Cent., ete., R. Co. v. 
Mooney, 45 Fla. 286, 33 S 1010, 110 
AmSR 738. 


Ga.—Central of Georgia R. Co. v. 
Duffy, 116 Ga. 346, 42 SE 510. 

Ill.—Kendall v. Chicago -R. Co., 
285. TIT. PAR 1453; 4Isolb’ vi- Chicago 
Stamping Co., 33 Ill. A. 488; Aurora 
v. Brown, 12 Ill. A. 122: 

Ind. T.—Atchison, etc., R. Co. v. 
Dickens, 7 Ind. T. 16, 103 SW 750. 

Iowa.—Dalton v. Chicago, etc., R. 
Co., 114 Iowa 257, 86 NW 272; Bach 
v. Iowa Cent. R. Co., 112 Iowa 241, 


83 NW 959; Langhammer vy. Man- 
chester, 99 Iowa 295, 68 NW 688; 
Mathews v. Cedar Rapids, 80 Iowa 


459, 45 NW 894, 20 AMSR 436; Hud- 
son vy. Chicago, etc., R. Co., 59 Iowa 
581, 13 NW 735, 44 AmR 692. 
Ky.—Brucker v. Gainesboro Tel, 
Co., 125 Ky. 92, 100 SW 240, 30 KyL 
1162; Hughes v. General Electric 
Light, etc., Co., 107 Ky. 485, 54 SW 
723, 21 KyL 1202; Louisville Water 
Co. v. Weis, 76 SW 356, 25 KyL 808. 
Me.—Parker v. Portland Pub. Co., 
69 Me, 173, 31 AmR 262; Hubbard v. 
Androscoggin, etc., R. Co., 39 Me. 506. 


Md.—Wise v. Ackermann, 76 Md. 
875, 25 A 424. 
Mass.—Kidder v. Dunstable, 11 


Gray 342; 
Cush, 396, 

Mich.—Langworthy v. 
88 Mich. 207, 50 NW 130. 

Mo.—Popejoy v. Hydraulic Press 
Brick Co., 1938 Mo. A. 612, 186 SW 
1133; Black v. Metropolitan St. R. 


Collins y. Dorchester, 6 


Green Tp., 


Co 162" Mo. 1A 9905244 SW £8 5 
Smart v. Kansas City, 91 Mo. A. 586. 
Mont.—Bair v. Struck, 29 Mont. 


45, 74 P 69, 68 LRA 481. 


N. H.—Foss vy. Portsmouth, etc., 
RCo, 18 N-6 b 246560) A747. 
N. Y.—Dye v. Delaware, etc. R. 


Co., 130 N. Y. 671, 29 NE 320; Mail- 
ler v. Express Propeller Line, 61 
N. Y. 312; Sherman v. Kortright, 52 
Barb. 267. 

Oh.—Baltimore, etc., R. Co. v. Van 
Horn, 21 Oh. Cir. Ct. 837, 12 Oh. Cir. 
Dec, 106; Ashtabula v. Bartram, 3 
Oh! Cir. Ct: 640; 2° Oh. Cir. Dece?"372: 


[22050] —*5s 


to warrant its reception.®? 

Evidence of other accidents similar to the one: 
in question in certain particulars which do not 
establish relevancy are excluded.*® 
evidence of similar accidents is given simply to 
illustrate the physical facts, and the conditions 
are the same, the evidence is admissible.®® 
evidence is also held admissible in some eases as 


But where the 


Such 


S. C-——Ragsdale vy. Southern R. Co., 
69 S. C. 429, 48 SE 466. 


Tenn.—Lewisburg, ete, R. Co. v. 
Minton, 7 Tenn. Civ. A. 71. 

Tex.—Samuels v. Texas, etc, R. 
Co., (Civ. A.) 150 SW 291; Sabine 
Walley, Tel. Co..av.-, Olivers 46) 20ex. 
Civ. A.- 428, 102 SW 925; Fleming 


v. Pullen, (Civ. A.) 97 SW 109; Mis- 
souri, etc., R. Co. v. Parrott, 43 Tex. 
Civ. A. 325, 94 SW 1135, 96 SW 950; 
Missouri, etc., R. Co. v. Sherman, 
(Civ. A.) 53 SW 386. 
Utah.—Whitmore y. Rio Grande 


pies Rw Co., .24 Utah 215) 66. 
1066. 

Va.—Moore y. Richmond, 85 Va. 
538, 8 SE 387. 

Wis.—kKreider v. Wisconsin River 
Paper, léte.,) Coz, s1Or Wis. .7645 71286 
NW 662; Richards vy. Oshkosh, 81 
Wis, 226, 51 NW 256; Phillips v. 
Willow, 70 Wis. 6, 34 NW 731, 5 
AmSR 114. 


See also Negligence [29 Cyc 611]. 

[a] This rule has been applied to: 
(1) Accidents at railroad crossings. 
Illinois Cent. R. Co.’ v. Griffin, 184 
Ill. 9, 56 NE 337; Hudson v. Chicago, 
etc., R. Co.,.59 Iowa 581, 13 NW 735, 
44 AmR 692, (2) Accidents claimed 
to have resulted from defects in 
highways. Branch vy. Libbey, 78 Me. 
321, 5 A 71, 57 AmR 810; Hubbard 
v. Androscoggin, etc., R. Co., 39 Me. 
506; Blair v. Pelham, 118 Mass. 420; 
Kidder v. Dunstable, 11 Gray (Mass.) 
342; Collins v. Dorchester, 6 Cush. 
(Mass.) 396; Langworthy v. Green 
Tp., 88 Mich. 207, 50 NW 180; Phil- 
lips v. Willow, 70 Wis. 6, 34 NW 731, 
5 AmSR 114. (3) Accidents claimed 
to have resulted from defects in side- 
walks. Mathews v. Cedar Rapids, 80: 
Iowa 459, 45 NW 894, 20 AmSR 436; 
Bremner vy. Newcastle, 83 Me. 415, 
22° Ae"382, 23 ‘AmSR 782:"Smart vy. 
Kansas City, 91 Mo. A. 586; Moore 
v. Richmond, 85 Va. 538, 8 SE 387; 
Richards v. Oshkosh, 81 Wis. 226, 51 
NW 256. (4) An injury sustained by 
reason of an elevator door on a pass- 
age way being left open. Parker v. 


Portland »Pubi® Col, 69) Mes 173) “3 
AmR 262. 
s9. U. S.—District of Columbia v. 


Arms 107 2s “S- 519, "22 SCt 8405 27 
L. ed. 618; Stair v. Kane, 156 Fed. 
100, 84 CCA 126; Osborne vy. Detroit, 
32 Fed. 36 [rev on other grounds 
Sae SP 492)°10 SCE 1082; 34 Tiled, 
Ala.—Central of Georgia R. Co. v. 
Keyton, 148 Ala. 675, 41 S 918; Bir- 
mingham Union R. Co. v. Alexander, 
93° Ala.- 133; 9. S' B25: 
Cal.—Henry v. Southern Pac. R. 
Cor 5OnCal eae. 
Baa Te v. Metcalf, 27 Conn. 
Fla.—Jacksonville, ete. R. Co. v. 
Peninsular Land, etc., Co., 27 Fla. 1, 
157, 9 S 661, 17 LRA 83, 65. 


Ga.—Georgia Cotton Oil Co. vy. 
Jacksony 112) Gat 1620939379" SH 373 - 
Augusta vy. Hafers, 61 Ga. 48, 34 
AmR 95. 

Ill—Joseph Taylor Coal Co. v. 


Dawes, 220 Ill. 145, 77 NE 131; Illi- 
nois ‘Cent. R.MCoe ve tTreat- 179" 1. 
576, 54 NE 290; Fraser v. Schroeder, 
163 Ill. 459, 45 NE 288; Stadler v. 
ChicaeorCity. He Oo. eLs0) lie Asso. 
Aurora v. Plunimer, 122 Ill. A. 143; 
Fitz Simons, etc., Co. v. Braun, 94 Ill. 
A. 5383 [aff 199 Tll. 390,°65 NE 249, 
59 LRA 421]; Rowlands v. Elgin, 
66 Ill. A. 66; Aurora vy. Brown, 12 Ill. 
7: Negi WAP 

Ind.—Pittsburgh, etc, R. Co. v. 
Ruby, 38 Ind. 294, 10 AmR 111; In- 
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tending to show that defendant had notice of the 
defect claimed to have caused the accident.®° 


[§ 841] 3. Continuing Facts. 


presumption of the continued existence of a fact 
or condition of a continuing nature,®! it follows 


dianapolis St. R. Co. v. Dawson, 31 
Ind. A. 605, 68 NE 909. 

Iowa.—Heinmiller v. Winston, 131 
Iowa 32, 107 NW 1102, 117 AmSR 
405, 6 LRANS 150; Smith v. Des 
Moines, 84 Iowa 685, 51 NW 77. 

Kan. Topeka v. Sherwood, 39 Kan. 
690% 13. RP 9338. 

Ky.—Chesapeake, etea . R. now iv. 
Kelly, 160 Ky. 296, 169 Sw 736; Fin- 


ley v. Louisville R. Co., 103 Sw 343, 
31 KyL 740. 
Me.—Crocker v. McGregor, 76 Me. 


282, 49 AmD-611; Hill v. Portland, 
etc., R.. Co., 55 Me. 438, 92 AmD 601. 
Md.—Annapolis, ete, R. Co. vy. 
Gantt, 39 Md. 115. 
Mass.—Koplan y. Boston Gaslight 


Co., 177 Mass. 15, 58 NE 183. 
Mich.—Barker v. Kalamazoo, 146 

Mich. 257, 109 NW 427; Rudell v. 

Grand Rapids Cold Storage Co., 136 


Mich. 528, 99 NW 756; Lombar v. 
Hast Tawas, 86 Mich. 14, 48 NW 987; 
Smith v. Sherwood Tp., 62 Mich. 159; 
28 NW 806. 

Minn.—Bayard y. Palace Clothing 
House Co., 85 Minn. 363, 88 NW 998; 
Phelps v. Winona, etc., R. Co., 37 
Minn. 485, 35 NW 2738, 5 AmSR 867. 

Mo. —Charlton v. St. Louis, etc., R. 


Co., 200 Mo. 4138,. $8 SW 529; Mc- 
Ginnis v. R. M. Rigby Printing Co., 
ODA IMoy Ac228; 1990 ISIW 454 Mall; ty. 
Jennings, 87 Mo. A. 627; Waddell v. 
Waddell, 87 Mo. A. 216; Golden v. 
Clinton, 54 Mo. A. 100. 
Mont.—Diamond v. Northern Pac. 


R. Co., 6 Mont. 580, 13 P 367. 

Nev. ’_Longabaugh v. Virginia City, 
etc., R. Co., 9 Nev. 271. 

N. H.—Proctor v. White Mountain 
Freezer Co., 70 N. H. 8, 45 A 713; 
Cook v. New Durham, 64 Noo: 419, 
13 A 650; Darling v. Westmoreland, 
52, N. H. 401, 13 AmR_ 565. 

N. J.—Duysters v. Crawford, 69 
N. J. L. 614, 55 A 823, 

N. Y.—Brady v. Manhattan R. Co., 
127 N. Y. 46. 27 NE 368; Hanselman 
vy. Broad, 113 App. Div. 447, 99 NYS 
404; Auld v. Manhattan L. Ins. Co., 
34 "ADD. Div. 491, 54 NYS 222 [aff 
165 N. Y. 610 mem, 58 NE 1085 
mem]; Rogers v. New York, etc., 
Bridge, 11 App. Div. 141, 42 NYS 1046 
[aff 159 N. Y. 556 mem, 54 NE 1094 
mem]; Wilder v. Metropolitan St. 
R. Co., 10 App. Div. 364, 41 NYS 931 
{aff 161 N. Y. 665 mem, 57 NE 1128 
mem]; Magee v. Troy, 48 Hun 383, 
1 NYS 24 [aff 119 N. Y. 640 mem, 23 
NE 1148 mem]; Quinlan v. Utica, 
11 Hun 217 [aff 74 N. Y. 603 mem]. 

N. C.—Leathers v. Blackwell Dur- 
ham Tobacco Co,, 144 N. C. 330, .57 
SH 11, 9 LRANS 349; Raper v. Wil- 
mington, etc., R. Co., 126 N. C. 563, 
36 SH 115. 

Oh.—Ashtabula v. Bartram, 2 Oh. 
Cir. Dec. 372. 

Or.—Koontz v. Oregon R., etc., Co., 
20. (Or, 3,5, 23 °E° 1820: 

Pa.—Shelly v. Philadelphia, etc., R. 
Co., 211 Pa. 160, 60 A 581; Moul- 
ton v. O’Bryan, 17 Pa. Super. 593. 

R. I.—Gorham Mfg. Co, v. New 
York, ete:,; R.. Co; 27 RT, 36, 60. A 
638. 

Tex.—Missouri, etc., R. Co. v. Bell, 
(Civ. A.) 983 SW 198; Meyer vy. Wol- 
nitzek, (Civ. A.) 68 SW 1058; San An- 
tonio v. Diaz, (Civ. A.) 62 SW 549. 

Vt.—Kent v. Lincoln, 32 Vt. 591. 

Wis.—Hadtke v. Grzyll, 130 Wis. 


275, 110 NW 225; Chase v. Blodgett 
SLIDE Co., 111 Wis. 655, 87 NW 
Eng.—Piggot v. PBastern Counties 
R. .Co., 3.C. B. 230, 54 ECL 230, 136 
Reprint 92. 
N. B.—Robinson v. New Brunswick 
Rs OO econ Naw Beep does 


See also Negligence [29 Cyc 611]. 


! well, 


\ 


EVIDENCE 


There being a 
its existence at 


{a] This rule has been applied to 
evidence claimed to have resulted 
from defective: (1) Highways. Del- 
phi v. Lowery, 74 Ind. 520, 39 AmR 
98; Madison Tp. v. Scott, 9 Kan. A. 
871, 61 P 967; Dow v. Weare, 68 N. Hi. 
345, 44 A 489; Beardslee v. Colum- 
bia Tp., 5 LackLegN (Pa.) 290; Kent 
yv. Lincoln, 32 Vt. 591. (2) Sidewalks. 
District of Columbia v. Arms, 107 
UneS.' 519, 2:SCts840, 2%. lu. ed. 618; 
Osborne vy. Detroit, "32 Fed. 36 [rev 
on other grounds 1S heals: 492, 10 
SCt 1012, 34 L. ed. 260]; Augusta v. 
Hafers, 61 Ga. 48, 34 AmR 95; Row- 
lands v. Elgin, 66 Ill. A. 66; Goshen 
v. England, 119 Ind. 368, 21 NE 977, 
5 LRA 253; Yeager v. Spirit Lake, 
115 Iowa 593, 88 NW 1095; Topeka 
v. Sherwood, 39 Kan. 690, 18 P 933; 
Lombar v. East Tawas, 86 Mich. 14, 
48 NW 987; Buckley v. Kansas City, 
95 Mo. A. 188, 68 SW 1069; Golden 
Vv; Clinton,!).54 Mo. A;) 100~:Cook w 
New Durham, 64 N. H. 419, 13 A 
650; Magee v. Troy, 48 Hun 383, 1 
NYS 24 [aff 119 N. Y. 640, 23 NE 
1148];. Quinlan y. Utica, 11 Hun 217 
[aff 74 N. Y. 603 mem]; Kent v. 
Lincoln, 32 Vt. 591. (3) Bridges. 
Smith v. Sherwood Tp., 62 Mich. 159, 
28 NW 806. (4) Machinery. Morse 
v. Minneapolis, etc., R. Co., 30 Minn. 
465, 16 NW 358. (5) Gas’ pipes. Lo- 


gansport, etc., Natural Gas Co. v. 


Coate, 29 Ind. A. 299, 64 NE 638. (6) 
Sewers. Roberts v. Dover, 72 N, H. 
147, 55 A 895. (7) So also where 


the question was as to whether the 
system adopted by ‘a city in regard 
to allowing cellars with covered 
doors in its sidewalks was reason- 
ably calculated to insure the safety 
of those who traveled on the side- 
walks, evidence that children on dif- 
ferent occasions had _ previously 
fallen into such openings was held 
relevant and admissible. Augusta v. 
Havers, 6] Ga. 48, 34 AmR 95. (8) 
Where horses become frightened at a 
certain object or’ by a certain noise, 
in an action for damages for injuries 
caused by such fright of the horses 
it is relevant to show that other 
horses became frightened from the 
same cause. House v. Metcalf, 27 
Conn. 631; Hill v. Portland, etc., R. 
Co., 55 Me. 488, 92 AmD 601. 

[b] Fires set by locomotives.— 
(1) Where the fact in issue is 
whether or not a certain engine set 
fire by emitting coals or sparks, evi- 
dence that the same or other engines 
of similar construction, used on the 
Same road, had shortly before or 
after the occurrence in question 
thrown out sparks or coals at or near 
the same place, is, according to nu- 
merous authorities relevant and ad- 
missible. Canada Grand Trunk R. 
Co. v. Richardson, 91 U. S. 454, 23 
L. ed. 356; Toledo, ete., R. Co. v. Star 
Flouring Mills Co., 146 Fed. 953, 77 
CCA 203; Henry v. Southern Pac. 
R. Co., 50 Cal. 176; McMahon v. 
Hetchhetchy, ete., R. Co., 2 Cal. A. 
400, 84 P 350; Jacksonville, ete., R. 
Co. v. Peninsular Land, etc., Co., 27 
Bilary 1b %91 SpO6L, ly) LIRA 88 aK6b: 
Hendricks v. Southern R. Co., 123 
Ga, 342, 51 SE 415; Lake St. El. R. 
Co, v. Peterson, 93 Ill. A. 118; Gandy 
v. Chicago, etc, R. Co., 80 Iowa 
420, 6 AmR 682 ; St. Joseph, etc., R. 
Co. v. Chase, 11 Kan, 47; Chesapeake, 
etc., R. Co. v. Richardson, 99 SW 
642, 30 Kyl 786: Carpenter v. Las- 
63 SW ee oe 23 KyL 686; An- 
napolis, ete., Co. v. Gantt, 39 Md. 
115; Ross y. er gta ete,, R. Co., 
6 Allen (Mass.) 87; Diamond v. 
Northern Pac. R. Co.; 6 Mont. 580, 
13 P 367; Longabaugh v. Virginia 
City, etc., R. Co., 9 Nev. 271; Hasel- 
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that such a fact may, within the limits of rele- 
vancy, be shown to have existed at a particular 
time by proof of its existence at a prior time,** and 


a subsequent time may be shown 


where the interval is short as compared with the 


tine vy. Concord R. Co., 64 N. H. 545, 
15 A 148; Boyce v.-Cheshire R. Co., 
43 N. H. 627; Webb v. Rome, etc., 
R. Co., 49 N. Y. 420,10 AmR 389; Field 
v. New York Cent. Ro Cos 324 Neve 
339; Jacobs v. New York Cent., etc., 
R. Co., 107 App. Div. 134, 94 NYS 
954 [aff 186 N. Y. 586 mem, 79 NE 
1108 mem]; Knott v. Cape Fear, etc., 
Re @o721425 Ne iC. .2338)8, 55225 BI 50; 
Johnson y. Atlantic Coast Line R. 
Co., 140 N. C. 381, 53 SE 362; Koontz 
V.5 Oregon R., ;ete., <Co.,.20 Or: 3,p 23 
P 820; Shelly v. Philadelphia, etc., 
R. Co., 211 Pa. 160, 60 A 581; Phila- 
delphia, etc., R. Co. v. Schultz, 93 Pa. 
341, 38 AmD 73 note; Pennsylvania 
R. Co. v. Stranahan, 79 Pa. 405; Gor- 
ham Mfg. Co. vy. New York, etc., Co., 
27 R. I. 35,.60 A 6388; Smith v. Old 
Colony; ete, «BR: :Co;) 10,, Ri is-22% 
Texas, etce., R. Co. v. Wooldridge, 
(Tex. Civ. A.) 63 SW 905; Cleave- 
land v. Grand Trunk R. Co., 42 Vt. 
449; Stertz v. Stewart, 74 Wis. 160, 
42 NW 214; Piggot v. Eastern Coun- 
ties R. Co., 3.C. B...230, 54 ECL 230, 
136 Reprint 92+ Robinson v. New 
Brunswick R. Co., 23.N:. B 323. (2) 
This view has not, however, always 
met with approval, and cases to the 
contrary may be _ found. Mllinois 
Cent. R. Co. v. Bailey, 222 Il}. 480, 
78 NE 833; Cleveland, etc., R. Co. v. 
Loos, 38 Ind. A. 1, 77 NE 948; Balti- 
more, ete., R. Co. v. Woodruff, 4 Md. 
242, 59 AmD 72; Coale v. Hannibal, 
etc., R. Co., 60 Mo. 227; Peacock v. 
Cooper, 27 Ont. A. 128. 

[c] Necessary showing.—It must 
appear, or the evidence must reason- 
ably tend to show, that the instru- 
ment or agency which caused the 
injury was in substantially the same 
condition at the time such other ac- 
cident occurred as at the time the 
accident complained of was caused. 
Aurora v. Plummer, 122 Ill. A. 148. 

90. Tll—Maxwell v. Durkin, 185 
Tll. 546, 57 NE 433. [aff 86 Till. A. 
257]; Chicago v. Powers, 42 Ill. 169, 
89 AmD 418. 

Ind.—Wabash R. Co. v. Kelley, 153 


Ind, .119,.52 >NE 152, 54 NE 752; 
Goshen v. England, 119 Ind. 368, 21 
INE O97. Bie SEA. pS Indianapolis 


St. R. Co. v. Dawson, 31 Ind. A. 605, 
68 NE 909. 


Mich.—Mayer v. Detroit, ete, R. 
Co., 142-Mich. 459, 105 NW 888; Al- 
berts wv. Vernon, 96 Mich. 549, 55 


NW 1022. 

N. J.—Exton v. Central R. Co., €3 
N. J. L. 356, 46 A 1099, 56 LRA 508; 
EOXtom v2, Central PR. GGo.w6 aug Nee daeihas 


7, 42 A 486. 
N. C.—Leathers vy. Blackwell Dur- 
330, 57 


ham Tobacco Co., 144 N. C. 
SE 11, 9 LRANS 349. 

Oh.—Ashtabula v. Bartram, 3 Oh. 
Cir: Ct...640,.,2 Oh.. Cir:, Dec.: 372: 

Tex.—Dallas v. McCullough, (Civ. 
A.) 95. SW,1121. 

See also Negligence [29 Cyc 612]. 

91. See supra § 28. 

92. Chicago, etc., R. Co. v. Newell, 
242. Ill. 332; 72 NE (416s, Charlton 
v. St. Louis, ete., R. Co., 200 Mo. 413. 
98 SW 529; Staples v. Rhode Island 
Suburban R. Co., CR. I.) 67 A 431. 

{a] Crowded condition of train.— 
On an issue as to the crowded con- 
dition of a train at the time of an 
accident, it was not error to permit 
a witness to testify as to the crowded 
condition of such train at a point 
several blocks distant from the 
place of the accident, it appearing 
that the train had not stopped be- 
tween the two places. Chicago, etc., 
eu: v. Newell, 212 Ill. 332, 72 NE 

[b] Position of railroad appli- 
ances.—(1) In an action for the death 


For later cases, developments and changos in the law see cumulative Annotations, same title, page and note number. 
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natural permanent nature of the fact or condition 
But the existence of a fact at one 
time cannot be shown by proof of its existence at 


in question. 


another time considerably later.°4 
[§ 842] 


Evidence—(1) In General. The 


relevant occurrence may be artificially created in 
an experiment,°® and where the material facts bear- 
Ing on a particular issue are precisely duplicated in 
the experiment,®? the result may be received in 
S Such evidence is appropriate where 
the question to be determined relates to such mat- 
ters as whether an object in a certain position can 
be seen from a given height above a designated 
spot,°® or from a given distance;! how far the 
human voice will carry words;? in what degree 
intervening obstacles interfere with hearing under 


evidence.°8 


of a brakeman in consequence of 
coming in contact with a water crane 
near the track while climbing the 
ladder of a box car in his train, it 
was error to exclude the testimony 
of a witness, who had been a brake- 
man working on the road, and who 
was familiar with the crane, that 
he knew that the crane brushed his 
urm once in passing, as showing the 
nearness of the crane to the track, 
and, if the witness at the time as- 
sumed an unnecessary position, the 
same was a matter to be developed 
by cross-examination. Charlton v. 
St.. Louis, ete., R. Co., 200 Mo. 413, 
98 SW 529. (2) In an action by one 
whose hand was crushed between the 
guard rail on which it was laid and 
some part of a car being passed on 
another track, evidence that at vari- 
ous times before the accident cars 
similar to those involved therein had 
been- heard and felt to scrape to- 
gether when passing each other at or 
near the place of the accident was 
admissible. Staples vy. Rhode Island 
Suburban R. Co., (R. I.) 67 A 481. 

93. Finley v. Quirk, 9 Minn. 194, 
86 AmD 93; Harris v. Carstens Pack- 
ing Co., 43 Wash. 647, 86 P 1125, 6 
LRANS 1164. ; 

{a] This rule has been applied to 
evidence of: (1) The balky ‘character 
of a horse, the interval being only 
four days. Finley v. Quirk, 9 Minn. 
194, 86 AmD 93. (2) The viciousness 
of a steer, the evidence covering a 
period of ten days after the injuries 
involved in the action. Harris v. 
Carstens Packing Co., 43 Wash. 647, 
86 P 1125, 6 LRANS 1164. 

94. Bradford v. Haggerthy, 11 
Ala. 698; Walton v. Cottingham, 30 
Tex. 772. 

[a] This rule has been applied to 

qa) oe el 


exclude evidence as to: 

dence. Bradford v. Haggerthy, 
Ala. 696. (2) A disease of the womb, 
the evidence relating to a time two 
months after the time as to which 
the inquiry relevant. Walton v. Cot- 


tingham, 30 Tex. 772. 

95. Experiments before jury see 
infra § 899, ° 

96. Ill—Richardson v. Chicago 


City R. Co., 170 Tll. A. 336; Hirsch v. 
Chicago Cons. Tract. Co., 146 Ill. A. 
501. 

Mo.—Riggs v. Metropolitan St. R. 
Co., 216 Mo. 304, 115 SW_ 969. 

N. C.—Conrad v. Shuford, 174 N. C. 
719, 722, 94 SE 424 [quot Cyc]. 

Tex.—Feagins v. Texas Mach., etc., 
Co., (Civ. A.) 185 SW 961, 963 [quot 
Cyc]. 

BE pte LEP v. Melvern, 32 Wash. 
POT 26 4489: 

See infra § 852. 

98. U. Ss. — Washington, etc., 
Steam Packet Co. v. Sickles, 10 How. 
419, 18 lL. ed. 479; May Department 
Stores Co. v. Runge, 241. Fed. 575, 
154 CCA 351; Columbus Constr. Co. 
vy, Crane Co., 98 Fed. 946, 40 CCA 
35. 

Ala.—Peel v. State, 144 Ala. 125, 


§...251. 
vos Rae ery v. Thomas Auto Co., 208 


4. Experiments °—a. Admissibility of 


EVIDENCE 


conditions of a 


out of court.’ 
[§ 843] (2) 


SW 306; St. Louis, etc., R. Co. v. 
Kimbrell, 117 Ark. 457, 174 SW 1183; 
St. Louis, etc., R. Co. v. McMichael, 
115 Ark. 101, 171 SW 115. 


Cal.Sonoma v. Stofen, 125 Cal. 
32, 57 P 687. 
Ga.—Hicks v. State, 146 Ga. 221, 


91 SE 57; Standard Oil Co. v. Reagan, 
15a Ga. A. 5741, .84, SH ~69; “Atlanta; 
etc., R. Co. v. Hudson, 2 Ga. A. 252, 
58 SE 500. 

Ill—Emerson v. Chicago City R. 
Go., 208 Ill... A. 412; Upthegrove’ ‘v. 
Chicago Great Western R. Co., 154 
Ill. A. 460; Elgin, etc., Tract. Co. v. 
Wilson, 120 Ill. A. 371 [aff 217 Ill. 47, 
75 NE 436]. 

Ind.—Chicago, etc., R. Co. v. Cham- 
pion, 32 NE 874; Vandalia R. Co. v. 
Dulingss 60 sind: oA. 332,109" 2NE 
70 


Iowa.—Smith v. Beck, 153 NW _ 76; 
Kimball, Bros. Co. v. -Citizens’ Gas, 
etc., Co., 141 Iowa 632, 118 NW 891; 
Tackman v. Brotherhood of American 
Yeoman, 132 Iowa 64, 106 NW 350, 8 
LRANS 974; Burg v. Chicago, etc., 
R. Co., 90 Iowa 106, 57 NW 680, 48 
AmSR 419; Brooke v. Chicago, etc., 
R. Co., 81 Iowa 504, 47 NW 74 [dist 
Klanowski v. Grand Trunk R. Co., 64 
Mich. 279, 31 NW 275]. 

Kan.—Johnson v. Chicago, ete. R. 
Co., 80 Kan. 456, 103 P 90. 

Ky.—Smith v. Middlesboro Elec- 
tric Co., 164 Ky. 46, 174 SW. 773, 
AnnCas1917A 1164; Louisville R. Co. 
v. Hoskins, 88 SW 1087, 28 Kyl 
124. 

La.—Seibert v. McManus, 104 La. 
404, 29 S 108. 

Mass.—Thornhill v. Carpenter-Mor- 
ton Co., 220 Mass. 593, 108 NE 474; 
Nelson v. Old Colony St. R. Co., 208 
Mass. 159, 94 NE 313. 

Mich.—Marshall v. Wabash R. Co., 
171 Mich. 180, 137 NW 89. 

Minn.—Huestis v. Adtna L. Ins. 
Co., 131 Minn. 461, 155 NW _ 643; 
Beckett v. Northwestern Masonic Aid 
Assoc., 67 Minn. 298, 69 NW 923. 

Miss.—Harrison v. Southern R. Co., 
93 Miss. 40, 46 S 408. 

Mo.—Riggs v. Metropolitan St. R. 
Co., 216 Mo. 304, 327, 115 SW 969 
[quot Cyc]; Owen v. Delano, (A.) 194 
SW 756. 

N. H.—Whitcher v. Boston, etc., R. 
Co., 70 N. H. 242, 46 A 740. 

N. Y.—Gilbert v. Third Ave. R. Co., 
54 N. Y. Super. 270. 

N. C—Cox v. Norfolk, ete., R. Co., 
126 N. C. 108, 35 SE 237. 

Or.—Hinkel v. Oregon Chair Co., 
80 Or. 404, 156 P 438, 157 P 789. 

Pa.—Thomas. etc.. Co. v. Philadel- 
phia, ete., R. Co., 256 Pa. 549, 100 A 
998. 


R. T.—Cheetham v. Union R. Co., 
26 R. I. 279, 58 A 881. 

Tenn.—Fisher v. Travelers’ Ins. 
Co.. 124 Tenn. 450, 138 SW _ 3:16, 
AnnCasi912D 1246. : 

Tex.—Baker v. Loftin, (Civ. A.) 
198 SW 159: Ft. Worth. etc... R. Co. 
v. Yantis, (Civ. A.) 185 SW 969: Kan- 
sas Citv. ete., R. Co. v. Hall, (Civ. A.) 
152 SW 445: Freeman v. Moreman, 
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certain conditions; whether there is copper in 
vegetation ;* the distance at which a given revolver 
will produce certain results upon clothing,® or 
whether certain wounds could have been produced 
by a man standing on the ground.® 

Experiments by jury. The members of the jury 
are not at liberty to try experiments for themselves - 


Criterion for Admissibility. In 


accordance with the fundamental principle that 
the object of all evidence is the ascertainment of 
the truth with reference to the existence of non- 
existence of the facts in controversy, the criterion 
for the admissibility of evidence of experiments 
is whether such evidence tends to enlighten the 
jury and enable them more intelligently to consider 
the issues presented.® 


Where the experiment is in- 


R. Co. v. Ramsey, 43 Tex. Civ. A. 603, 
97 SW 1067; Krueger v. Brenham 
Furniture Mfg. Co., 38 Tex. Civ. A. 
398, 85 SW 1156. 

Utah.—Hayes v. Southern Pac. R. 
Co., 17 Utah 99, 53 P 1001. 

Vt.—Squires v. O’Connell, 91 Vt. 
35, 99 A 268. 

Wis.—Harper v. Holcomb, 146 Wis. 
183, 130 NW 1128; Rasmussen, v. 
Wisconsin Tract., etc., Co.; 133 Wis. 
205, 113 NW 453. 

{a] Applications of rule.—(1) Evi- 
dence of experiments of a witness as 
to whether a person falling from the 
steps of a street car by its starting 
would fall as plaintiff testified he 
did was held admissible. Gilbert v. 
Third Ave. R. Co., 54 N. Y. Super. 
270. (2) The result of an experi- 
ment in stopping a train under the 
same circumstances as those which 
caused the death of plaintiff's intes- 
tate may be shown in_ evidence. 
Byers v. Nashville, ete, R. Co., 94 
Tenn. 345, 29 SW 128. 

99. Cal.—Peo. v. Woon Tuck Wo, 
120 Cal. 294, 52 P 838. 

Ill.— Elgin, etc., R. Co. v. Reese, 70 
Tll. A. 468; Illinois Cent. R. Co. v. 
Burns, 32 Ill. A. 196. 

N. C.—Cox v. Norfolk, ete., R. Co., 
126 N. C. 103, 35 SE 237. 

S.. C—Walker v. Columbia, 
R. Co., 25 S. C. 141. 

Utah.—Young v. Clark, 16 Utah 42, 
50 P 832. 

1. Griggs v. Dunham, (Mo. A.) 204 
SW 573; Gulf, etc., R. Co. v. Whit- 
field, (Tex. Civ. A.) 206 SW 380; 


etc, 


Houston, ete., R. Co. v. Ramsey, 43 
Tex. Civ. A. 603, 97 SW 1067. 

2. Peo. v. Phelan, 123 Cal.\ 551, 56 
P 424; Gambrill v. Schooley, 95 Md. 
260, 52 A 500, 68 LRA 427. 

S. Missouri Pac. R. Co. v. Moffatt, 
56 Kan. 667, 44 P 607. 

4. Lincoln v. Taunton Copper Mfg. 
Co., 9 Allen (Mass.) 181. 

5. Ind.—Thrawley v. State, 153 
Ind. 375, 55 NE 95. 

Iowa.—State v. Nowells, 135 Iowa 
53, 109 NW 1016. 

Pa.—Sullivan v. Com., 93 Pa. 284. 

Tenn.—Hughes v. State, 126 Tenn. 
40, 148 SW 5438, AnnCas1913D 1262. 

Wis.—Pollock v. State, 1386 Wis. 
136, 116 NW 851. 

fa] Powder mark.—Thrawley v. 
State, 153 Ind. 375, 55 NE 95; State 
v. Nowells, 135 Iowa 538, 109 NW 
1016. 

6 Dillard v. State, 58 Miss. 368. 

7... Peo. -v.. Conkling;.111° Cal. 616, 
44 P 616. 

8. Chicago, ete., R. Co. v. Cham- 
pion, (Ind.) 32 NE 874; Burg v. Chi- 
cago, ete., R. Co., 90 Iowa 106, 119, 
57 NW 680, 48 AmSR: 419; Farmers’, 
ete., Bank v. Young, 36 Iowa 47; 
Boyd v. State, 14 Lea (Tenn.) 161; 
Clark v. State, 38 Tex. Cr. 30, 40 SW 


important fact to have in 
view in passing upon the admissi- 
bility of such testimony is, will it 
aid, rather than confuse, the jury in 
reaching its conclusions.” Burg. v. 


(Civ. A.) 146 SW 1045; Houston, etc.,' Chicago, ete., R. Co., supra. 
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conclusive,® or raises a number of collateral issues,?° 
or the evidence seems to the court not to promise 
results justifying the use of the time required to 
hear it,'t a party cannot insist upon producing it. 

[§ 844] (3) Determination as to Admissibility. 
Whether or not evidence of experiments is admissi- 
‘ble is, under the circumstances of each case, a 
preliminary question for the determination of the 
court !? in the exercise of its discretion, which will 
not be interfered with by an appellate tribunal 
unless an abuse is made clearly to appear.1® 

[§ 845] (4) Facts or Theories Already Estab- 
lished. Where evidence of experiments is offered 
to prove a fact or theory already established by 
the testimony, it seems that neither its rejection 
nor its admission is an error of which either party 
can complain.'* 

[§ 846] (5) Immaterial or Irrelevant Facts. 
Where evidence of experiments offered would, if 
admitted, only tend to establish or disprove an 
immaterial issue or a fact irrelevant to the issues 


g. Cal.—Peo. v. Solani, 6 Cal. A.} 
103, 91 P 654. as, 68 Ill. A. 394. 
Fla.—Spires v. State, 50 Fla. 121, 


389 S 181, 7 AnnCas 214. 
lowa.—Huggard v. Glucose Sugar 
Refining Co., 132 Iowa 724, 109 NW 


Refining Co., 
475; 


EVIDENCE 


Ill.—Woelfel Leather Co. v. Thom- 


Jowa.—Huggard v. Glucose Sugar 
132 Iowa 724, 109 NW 
Homan vy. Franklin County, 
lowa 692, 68 NW 559. 
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presented, exclusion should be the rule® But in 
the absence of injury to the complaining party a 
judgment will not be reversed because such evi- 
dence was admitted.1® 

[§ 847] (6) Notice to Adverse Party. The 
fact that experiments, evidence of which is sought 
to be introduced, were made ex parte, and without 
notice to the adverse litigant, does not render the 
evidence incompetent,’ although the circumstances 
under which” the .experiments were made may be 
considered by the jury as affecting its weight.1® 

[§ 848] (7) Exclusive Power of One Party to 
Make Experiments. Evidence of experiments 
should not be excluded because the experiments 
made were such as were wholly within the power 
of one party to make, and wholly without the 
power of the other party.’® 

[§ 849] (8) Experiments Made with View to 
Introduction in Evidence. The testimony of wit- 
nesses as to experiments may be competent, al- 
though the experiments were made with a view to 
was permitted, in sight of the jury, 
to thrust a pin into plaintiff’s side, 
to demonstrate her loss of feeling. 
Objection was taken to this proceed- 


ing and exception reserved. The 
court said: “Even considering the 
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475. 

Mich.—O’Dea v. Michigan Cent. R. 
Co., 142 Mich. 265, 105 NW 746; 
Kianowski v. Grand Trunk R. Co., 
64 Mich. 279, 31 NW 275. 

Minn.—Winters Va Minneapolis, 
etc., R. Co., 131 Minn. 181, 154 NW 
964 [aff 242 U. S. 353, 37 SCt 170, 61 
L. ed. 358]. 

Tex.—Harris v. State, 62 Tex. Cr. 
235, 137 SW 373. 

10. Columbus Constr. Co. v. Crane 
‘Co., 98 Fed. 946, 40 CCA 35; Libby 
v. Scherman, 146 Ill. 540, 34 NE 801, 
387 AmSR 191; Fisher v. Travelers’ 
Ins. Co., 124 Tenn. 450, 188 SW 316, 
AnnCasi912D 1246. 

11. Hisler v. State, 52 Fla. 30, 42 
S 692; De Loach Mill Mfg. Co. v. Tut- 
weiler Coal, etc., Co., 2 Ga. A. 493, 
58 SE 790; Ord v. Nash, 50 Nebr. 
335, 69 NW 964, 966; Missouri, etc., 
R. Co. v. Dunbar, 49 Tex. Civ. A. 12, 
108 SW 500. 

12. Fla.—Spires v. State, 50 Fla. 
121, 39 S 181, 7 AnnCas 214. 

Ga. —Carolina Portland Cement Co. 
v. Marshall, 9 Ga. A. 555, 71 SE 942. 

Ind,—-Ohicago, 1 etc) (R- 2\Co.,m. Vv. 
Champion, 32 NE 874. 

Iowa.—Hugegard v. Glucose Sugar 
pepe Co., 132 Iowa 724, 109 NW 
475. 

Mass.—Dow v. Bulfinch, 192 Mass. 
281, 78 NE 416; Cotton v. Boston El. 
R. Co, 191. Mags. 108; Wii NE 698; 
Com. v. Tucker, 189 Mass. 457, 76 NE 
127, 7 LRANS 1056. 

N. H.—Beckley v. Alexander, 77 
N. H. 255, 90 A 878. 

Wis.— Wilson v. Chippewa Valley 
Electric R. Co., 135 Wis. 18, 114 NW 
462, 115 NW 330. 

[a] A suggested qualification is 
that where the competency of evi- 
dence of experiments depends upon 
questions of fact, as whether or not 
the conditions attending the experi- 
ment were, in point of fact, similar to 
those surrounding the original oecur- 
rence, the evidence should be allowed 
to go to the jury under appropriate 
instructions from the court. Kla- 
nowski v. Grand Trunk R. Co., 64 
Mich. 279, 31 NW 275 (per Morse Alay 
dissenting). 

Ke al Uf 
662. 16 Sct 1192, 41 L. ed. "300; 

v. Ried, 42 Fed. 134. 

Cal.—Peo. v. Levine, 85 Cal. 89, 22 
P1969, 24 P 631 

Ga.—Augusta Ri, etc.,.Co,/y¥.) Ar= 
thur. 3 Ga. A. 513. 60 SE 218. 

AR pee v. Hendel, 4 Ida. 88, 85 


Mass.—Dow v. Bulfinch, 192 Mass. 
281, 78 NE 416. 

Minn.—Moehlenbrock v. Parke, etc., 
Co., 141 Minn. 154, 169 NW 541; Win- 
ters v. Minneapolis, ete., R. Co., 131 
Minn. 181, 154 NW 964 [aff 242 (eee 
Bios. ot sct 170, 61 L. ed. 358]; Thiel 
v. Kennedy, 82 Minn. 142, 84 NW 657. 

Nebr.—Ord v. Nash, 50 Nebr. 335, 
69 NW _ 964. 

N. H.—Beckley v. Alexander, 77 
N..H. 255, 90 A 878. 

Or.—Leonard v. Southern Pac. Co., 
21 Or: 565, .28 P 887,15 URA 221) 

R. I—Carr v. American Locomo- 
tive Co., 26 R. I. 180, 58 A 678. 

Utah.—Konold Vv. Rio Grande 
Western R. Co., 21 Utah 379, 60 P 
1021, 81 AmSR 693. 

Wash.—Amsbary v. Grays Harbor 
R., etc., Co., 78 Wash. 379, 139 P 46; 
Halverson v. Seattle Electric Co., 35 
Wash. 600, 77 P 1058. 

“The granting or refusal of such 
a request, first made in the midst of 
the trial, was clearly within the dis- 
cretion of the court.” U. S. v. Ball, 
Ags U. 8S. 662, 16 SCt 1192, 41 Li ‘ed. 
30 

[a] Presumption as to proper ex- 
ercise of discretion.—Where the ob- 
ject for which an experiment was 
permitted is not made apparent to 
the court of review, the presumption 
will be that such object was proper 
and legitimate, and the ruling of the 
trial court will be upheld. Peo. v. 
Hope, 62 Cal. 291. 

{[b] This discretion extends to 
deciding on the propriety of granting 
a continuance for making experi- 
State v. Hendel, 3 Ida. 88, 35 


[cl] Review on appeal.—As a con- 
sequence of this rule of discretion it 
may be that the appellate court will 
refuse to reverse a judgment on ac- 
count of the exclusion of certain 
evidence of experiments which the 
same tribunal would not have held it 
erroneous to admit. Ord v. Nash, 50 
Nebr. 335, 69 NW 964. 

14. Osborne v. Detroit, 32 Fed. 
86 [rev on other grounds 135 U. S. 
492, 10 SCt 1012, 34 L. ed. 2601; 
Stockwell v. Chicago, etc., R. Co., 43 
Towa 470. 

fa] ¥hus in an action for dam- 
ages against the city, for injuries 
received by reason of a fall upon a 
defective sidewalk, uncontradicted 
evidence showed that plaintiff suf- 
fered a complete paralysis of the 
right side. and during the course of 
the trial plaintiff’s medical attendant 


testimony to have been improper, as 
there was not the slightest evidence 
offered by the defendant tending to 
show that the plaintiff was not com- 
pletely paralyzed ...the defend- 
ant could not have been prejudiced 
by the testimony.” Osborne v. De- 
troit, 32 Fed. 36 [rev on _ other 
grounds 135 U. S. 492, 10 SCt 1012, 
34 L. ed. 260]. 

15. Libby v. Scherman, 146 Ill. 
540, 34 NE 801, 37 AmSR 191; State 
v. Lindoen, 87 Iowa 702, 54 NW 1075; 
Com. v. Brelsford, 161 Mass. 61, 36 
NE 677; Ulrich v. Peo., 39 Mich. 245. 

[a] ‘Thus, (1) on the trial of an 
indictment for selling intoxicating 
liquor, under a statute providing that 
all beverages containing more than 
a specified per cent of alcohol should 
be deemed intoxicating, evidence of 
experiments to show that the liquor 
was not in fact intoxicating was 
properly excluded. Com. v. Brels- 
ford, 161 Mass. 61, 36 NE 677. (2) 
In a prosecution for rape, where the 
prosecuting witness testified that 
prior to the outrage she and defend- 
ant had engaged in a violent strug- 
gle, in the course of which defend- 
ant had dragged her over a certain 
fence, evidence of experiments made 
in attempting to lift girls of different 
weights over the fence in question 
was excluded, the court holding that 
whether the prosecutrix was literally 
dragged over by force or got over 
voluntarily was of no consequence 
mate case. Ulrich v. Peo., 39 Mich. 
Pennsylvania Coal Co. v. Kel- 
ly, 156 Ill. 9. See also Appeal and 
Error § 2878. 

17. Burg v:"Chicago;-etc; RasCo: 
90 Iowa 106, 57 NW 680, 48 AmSR 
419; Byers v. Nashville, etc., RCo, 
94 Tenn, 345, 29 SW 128. 

18. Moore v. State, 96 Tenn. 209, 
33 SW 1046; Byers v. Nashville, etce., 
R. Co., 94° Tenn, 345,29" SW 128." - 

Weight of evidence of experiments 
see infra § 854. 

19. Byers v. Nashville, ete. R. 
Co., 94 Tenn. 345, 29 SW 128. 

[a] ¥hus where, in an action 
against a’ railroad company for kill- 
ing a man on a bridge, although de- 
dendant offered evidence of experi- 
ments to show that it was impos- 
sible, although a vigilant outlook was 
maintained, and all modern appli- 
ances used, to stop a train between 
the points from which the person 
killed became first visible and that 
where he was struck by the locomo- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the introduction of such evidence on the trial of 
the cause,*° but this circumstance may be con- 
sidered as affecting the weight of such evidence.” 
Indeed evidence of experiments made under such 
circumstances has been denounced’ as ‘‘manufac- 


tured evidence,’’?? and it would 


evidence should not be received where the result of 
the experiment depended largely on the will and de- 


sire of the person making it.?* 


[§ 850} b. Object or Purpose of Experiment— 
Where a party plaintiff alleges 
a certain result to have followed as a consequence 
of conditions proved, it is permissible for him, in 
support of this assertion, to introduce evidence of 
experiments made under like circumstances and con- 
Indeed, a resort to 
experiments of this nature by one side or the other 
has become a common practiced where the-distance 


(1) In General. 


ditions, with similar results.?4 


tive, it was held that the evidence 
might be received, although it was 
entirely out of the power of plaintiff 
to offer rebutting proof of a similar 
nature. Byers v. Nashville, etc., R. 
Co., 94 Tenn. 345, 29 SW 128 (‘We 
have been cited to quite a number of 
authorities to sustain the contention 
that such evidence is incompetent 
and inadmissible in cases where the 
experiment is not equally within the 
reach of both parties, but we have 
not been able to find this doctrine 
sustained’). 

20. U. S.—May Department Stores 
Co. v. Runge, 241 Fed. 575, 154 CCA 
351. 

Cal.—Peo. v. Levine, 85 Cal. 39, 22 
P 969, 24 P 631. 

Tll.— Chicago, etc., R. Co. v. Legg, 
Seite AS od 8 

Iowa.—Burg, v. Chicago, ete, R. 
Co., 90 Iowa 106, 117, 57 NW 680, 48 
AmSR 419. 

R. I.—Cheetham v. Union R. Co., 
26 R. I. 279, 58 A 881. 

Tenn.—Moore v. State, 96 Tenn. 
209, 383 SW 1046; Byers v. Nashville, 
etc., R. Co., 94 Tenn. 345, 29 SW 128. 

Tex.—Clark: v. State, 38. Tex. Cr. 
30, 38, 40 SW 992. 

Wash.—State v. Melvern, 32 Wash. 
ORAL N EE 

“Tt has been urged. . . that such 
evidence is not admissible, on ac- 
count of the danger of fabrication. 
But, in our opinion, this furnishes no 
good reason for its exclusion. All 
evidence, we might say, can, under 
circumstances, be fabricated; but the 
liability of fabrication rarely, if ever, 
alone, furnishes a good reason for 
the exclusion of evidence.” Clark v. 
State, supra. ; 

“We cannot adopt appellant’s view 
that it was an attempt to ‘manufac- 
ture ex parte testimony.’ Instances 
are without number where, pending 
litigation, the parties have made test 
measurements and trials relating to 
facts in dispute, and they have been 
regarded as competent and a quite 
satisfactory class of evidence upon 
questions of fact, and we are not 
favored with a suggestion against 
the reason of such a rule. Upon the 
question of admissibility of such evi- 
dence, courts have never assumed 
that it was ‘manufactured,’ in the 
sense in which the term is used in 
argument, and for that reason ex- 
cluded it, even where the acts are 
those of the parties. Parties are 
made competent witnesses, and their 
testimony is admitted with the same 
legal nresumptions as other witnéss- 
es; but, in weighing the evidence, all 
facts, including interest, that might 
reasonably affect its value, are to be 
considered.” Burg v. Chicago, etc., 
R. Co., supra. ; 

[a] Evidence of a watch ticking 
test made by an attending physician 
to determine the hearing of plaintiff 
is competent. Wilson v. Chicago 
City R. Co., 144 Ill. A. 604. 

@1. Peo. v. Levine, 85 Cal. 39, 22 


EVIDENCE 


seem that such 


defendant seeks 


lar result under 
ditions existing 


P 969, 24 P 631; Chicago, etce., R. Co. 
v. Legg, 32 Ill. A. 218; Burg v. Chi- 
cago, ete. R. Co., 90 Iowa 106, 57 
NW _ 680, 48 AmSR 419; Byers v. 
Nashville, ete., R. Co., 94 Tenn. 345, 
29 SW 128. 

Weight of evidence of experiments 
generally see infra § 854. 

22. Ulrich v. Peo., 39 Mich. 245, 
253 (where the court also said that 
this sort of evidence “is not the 
most reliable, and the cases are few 
where it ever should be admitted’). 

23. Tesney v. State, 77 Ala. 33. 

[a] DMustration.—Where the dis- 
tance between two persons when the 
one shot at the other was a material 
circumstance, in the determination 
of which the fact of the existence or 
absence of powder marks would have 
been significant, it was not permis- 
sible to exhibit to the jury a coat 
Similar to that worn by the person 
shot at at the time, and to show the 
effect of a single experiment upon it. 
Tesney v. State, 77 Ala. 33, 38 (‘Such 
evidence supexrinduces the mischief 
of trying a collateral controverted 
matter by proving separate and dis- 
tinct experiments, with results as 
variant as the manner of loading 
the pistols, and the modes of making 
the experiments, dependent more or 
less on the wishes and feeling of the 
person making them, and tends to 
confuse the jury, and withdraw their 
minds from the consideration of the 
main issue’’). 

24. Cal.—Peo. v. Weber, 149 Cal. 
325, 86 P 671. = 

af: C.—Gallagher v. Hien, 25 App. 
7 


Ilowa.—Tackman v. Brotherhood of 
American Yeoman, 132 Iowa 64, 106 
NW 350, 8 LRANS 974; Brooke v. 
Chicago, ete., R. Co., 81 Iowa 504, 47 
NW 74. 

Kan.—State v. Asbell, 67 Kan. 398, 
46 P 770. 

Mass.—Eidt v. Cutter, 127 Mass. 
522. 

Mich.—Peo. v. Thompson, i22 Mich. 
411, 81 NW 344. 

S. D.—State v. Isaacson, 8 S. D. 69, 
65 NW 430. 

{a] Tustration.— Where the 
theory of plaintiff in an action for 
damages was that his intestate had 
sustained the injuries which caused 
his death by reason of having had 
his foot caught between the rails of 
a split switch, maintained by defend- 
ant, evidence of experiments made 
by one of plaintiff's attorneys by 
placing his foot between the rails, 
with testimony as to how and in 
what manner his foot was held, was 
competent. Brooke v. Chicago. etc., 
R. Co., 81 Towa 504, 512, 47 NW 74 
(“We can hardly imagine testimony 
that would better show the fact than 
such experiments’). 

fb] Experiments with alleged 
poisonous substance.—Upon the trial 
of an indictment for maliciously ex- 
posing poison with intent that it 
should be taken by a horse, the own- 
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between the muzzle of the weapon discharged and 
the point of penetration is material and the pres- 
ence or absence of powder marks is regarded as 
significant,”> and the rule applies where it is sought 
to be established by either party that under certain 
conditions a person could see or do something which 
he testifies he saw or did, or which it was his duty 
to see or do if circumstances permitted.”¢ 


Where 
to prove that an event, alleged to 


be the necessary and natural consequence of cir- 
cumstances or conditions for which he is responsi- 
ble, either was not, or need not have been, the re- 
sult, evidence of experiments to show a different 
result from similar conditions is admissible;27 and 
it has been held competent for defendant to intro- 
duce evidence of experiments going to show a simi- 


different conditions, or under con- 
at the time of the inquiry com- 


er of the horse which it was alleged 
had died from the effects of the pois- 
on was allowed to testify, over de- 
fendant’s objection that as soon as 
the horse died he with another cut 
the horse open and took out a por- 
tion of the contents of his stomach, 
and that thereupon some of the con- 
tents of the horse’s stomach were 
administered to a hen, which died 
from the effects thereof within ten 
or twelve minutes. State v. Isaac- 
son, 8 S. D. 69, 65 NW 430. 

25. Cal.—Peo. v. Levine, 85 Cal. 39, 
22 P 969, 24 P 631. 

Iowa.—State v. Nowells, 135 Iowa 
53, 109 NW 1016. 


Kan.—State v. Asbell, 57 Kan. 398, 
464 Pell: 

Nebr.—Lillie v. State, 72 Nebr. 228, 
100 NW 316. 

Pa.—Sullivan v. Com., 93 Pa. 284. 

Tenn.—Boyd vy. State, 14 Lea 161. 


But compare Tesney v. State, 77 
Ala. 33 (set out and quot supra note 
23). 

“Tt has been quite a common thing, 
in cases of homicide, to make expe- 
riments with fire-arms, to determine 
the carrying distance, the penetrat- 
ing force, and the distance to which 
fire will be carried by fire-arms of 
certain pattern and caliber, and to 
prove the results of such experi- 
ments at the trial, as tending to 
show the guilt or innocence of the 
accused.” Peo. v. Levine, 85 Cal. 39, 
43, 22 P 969, 24 P 631. 

26. Alas—Alabama Great South- 
ern R. Co. v. Burgess, 114 Ala. 587, 
22 S 169. 


Ill—Hlgin, etc., R. Co. v. Reese, 
70 Ill. A. 463; Chicago, ete., R. Co. v. 
We S Sa i3 seek As woliee i 

lowa.—Burg v. Chicago, ete. R. 
Co., 90 Iowa 106, 57 NW 680, 48 
AmSR 419. 


Oh.—Smith v. State, 2 Oh. St. 511. 

Tenn.—Byers v. Nashville, etc, R. 
Co., 94 Tenn. 345, 29 SW 128. 

[a] MTlustration.—In an action for 
damages for stock killed at a rail- 
road crossing, in which the question 
of contributory negligence on the 
part of the person in charge of the 
stock was involved, evidence of wit- 
nesses as to experiments made by 
them to determine how far before the 
train reached the crossing it could 
be seen from the highway was ad- 
missible. Elgin, ete., R. Co. v. Reese, 
70 Ill. A. 463. 


27. Ind.—Chicago, etce., R. Co. v. 
Champion, 32 NE 874. 

Iowa.—Burg v. Chicago, etc, R. 
Co., 90 Iowa 106, 57 NW 680, 48 
AmSR 419. 


Md.—Gambrill vy. Schooley, 95 Md. 
260, 52 A 500, 68 LRA 427. 
' Mich.—Peo. v. Morrigan, 29 Mich. 


Or.—Leonard v. Southern Pac. Co., 
21 Or. 555, 28 P 887, 15 LRA 221. 

R. I.—Cheetham v. Union R. Co., 
26_R. 1.279, b8 A 881. 

Tenn.—Byers v. Nashville, ete., R. 
Co., 94 Tenn. 345, 29 SW 128. 
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plained of and for which he is not responsible.?* 
Where one party introduces evidence of an experi- 
ment in support of his theory or hypothesis, the 
opposite party may give in proof evidence of a 
similar experiment with a different result from that 


claimed by his opponent.”9 
[§ 851] 
Opinion Evidence. 


[a] Megligence.—In an_ action 
against a railroad company for run- 
ning over and killing a person on its 


track, where defendant’s negligence | 


was in issue, evidence of experiments 
is admissible to show that the person 
struck could not, aithough a vigilant 
outlook had been kept, have been 
seen until too late to stop the train. 
Burg v. Chicago, etc., R. Co., 90 Iowa 
106, 57 NW 680, 48 AmSR 419; Byers 
v. Nashville, ete, R. Co., 94 Tenn. 
345, 29 SW 128. , 

[b] Hearing voice.—-In an action 
for slander it was held to be error 
to exclude evidence of an experiment 
tending to show whether the voice of 
a person standing where defendant 
stood could have been heard by plain- 
tiff and his witnesses. Gambrill v. 
Schooley, 95 Md. 260, 52 A 500, 63 
LRA 427. 

28. Lincoln v. Taunton Copper 
Mfg. Co., 9 Allen (Mass.) 181. 

29. Cal.—Peo. v. Levine, 85 Cal. 
39, 22 P 969, 24 P 631. 

Tll.—Illinois Cent. R. Co. v. Burns, 
82 Tll. A. 196. 

Mass.—Hidt v. Cutter, 127 Mass. 
522; Lincoln v. Taunton Copper Mfg. 
Co.,.9 Allen 181. 

Nebr.—Lillie v. State, 72 Nebr. 228, 
100 NW 316. 

Oh.—Smith v. State, 2 Oh. St. 511. 

Or.—Leonard v. Southern Pac. Co., 
21 Or. 555, 28 P) 887, 16 LRA 221, — 

[a] Dlustration—Where a rail- 
road company introduced evidence of 
experiments to show that plaintiff's 
stock could not have been seen in 
time to avoid the injury, it was com- 
petent for plaintiff in rebuttal to in- 
troduce evidence of experiments to 
show that the stock might have been 
seen. Illinois Cent. R. Co. v. Burns, 
82,111. A. 196. 

30. Iowa.—Farmers’, etc., Bank v. 
Young, 36 Iowa 44. 

Kan.—State v. Jones, 41 Kan. 309, 
21". Pi 265. 

Me.—Lewiston Steam Mill’ Co. v. 
Androscoggin Water Power Co., 178 
Me. 274, 4 A 555. 

Mass.—Com. v. Tucker, 189 Mass. 
457, 76 NE 127, 7 LRANS 1056; Wil- 


liams v. Taunton, 125 Mass. 34; 
Dickenson vy. Fitchburg, 18 Gray 
646. 


Mich.—Peo. v. Thompson, 122 Mich. 
411, 81 NW 344. 

N. Y.—McKay v. Lasher, 121 N. Y. 
477, 24 NE 711; Dryer v. Brown, 52 
Hun 321, 5 NYS 486. 

Tenn.—Boyd v. State, 14 Lea 161. 

Utah.—Konold v. Rio Grande West- 
ern R. Co., 21 Utah 379, 60 P 1021, 
81 AmSR 698. 

[a] The reason for receiving such 
evidence is that the court and jury 
may perceive the force of the wit- 
ness’ reasoning, the soundness or 
fallacy of his logic, and in such man- 
ner judge of his capacity to give an 
opinion on the ‘subject, the correct- 
ness of his conclusions, and conse- 
quently the weight due the opinion 
expressed. Dickenson v. Fitchburg, 
13 Grav (Mass.) 546; Peo. v. Thomp- 
son. 122 Mich. 411, 81 NW 344. 

[b] Statement on direct or cross- 
examination.—(1) It has been held 
that an expert who has testified to 


(2) In Support or Explanation of 
It is very generally held that 
a skilled observer or an expert witness who has 
given his opinion in evidence may also be permitted 
to testify as to the grounds of the opinion ex- 
pressed, which frequently includes evidence of ex- 
periments made during the course of his investiga- 
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the experiment 


his opinion in a matter at issue, as 
ascertained by experiments, will not 
be permitted to state, in his exami- 
nation in chief, the details of the 
experiments upon which his opinion 
was based, though it was said that 
in order to test the accuracy of the 
witness he might be interrogated up- 
on the subject on cross-examination. 
Ingledew v. Northern R. Co., 7 Gray 
(Mass.) 86. (2) But the general rule 
is that an expert witness may be 
permitted in the first instance to tes- 
tify as to the experiments upon 
which his conclusion is founded. 
Lewiston Steam Mill Co. v. Andro- 
sceggin Water Power Co., 78 Me. 274, 
4 A 555; Lincoln v. Taunton Copper 
Mfg. Co., 9 Allen (Mass.) 181. (3) 
Indeed, it is not inconceivable that a 
witness might express an opinion, 
susceptible either of absolute demon- 
stration by an experiment before the 
jury or of satisfactory and conclu- 
sive support by testimony as to ex- 
periments elsewhere made, and yet, 
unless opposing counsel chose _ to 
cross-examine as to experiments, 
nothing but the bare unsupported 
opinion of the witness would get to 
the jury. Lewiston Steam Mill Co. v. 
Androscoggin Water Power  Co., 
supra; Peo. v. Thompson, 122 Mich. 
411, 81 NW 344. 

31. Miller v. State, 107 Ala. 40, 19 
S 387; Tesney v. State, 77 Ala. 33; 
Klanowski v. Grand Trunk R. Co., 64 
Mich. 279, 31 NW 275. 

32. U. S.—American Bell Tel. Co. 
yee eae Tel. Mfg. Co., 109 Fed. 

Ala.—Alabama Great Southern R. 
ae v. Burgess, 114 Ala. 587, 22 S 

Cal.—Sonoma County v. Stofen, 
125 Cal. 32, 57 P 681. 

Fla.—Hisler v. State, 52 Fla. 30, 42 
S 692. 

Ga.—Atlanta, etc., R. Co. v. Hud- 
son, 2 Ga. A. 352, 58 S 500. 

Ill.— Chicago, etc., R. Co. v. Crose, 
214 Ill. 602, 73 NE 865, 105 AmSR 
135; Hauser’ v. Peo., 210 ‘Ill. 258, 71 
NE 416; Smith v. Stover Mfg. Co., 
205 Ill. A. 169; Western Electric Co. 
v. Prochaska, 129 Ill. A. 589; Chicago 
Folding Box Co. v. Schallawitz, 118 
TIA. ore Chicagor Citve RR: -Comcye 
Brecher, 112 Ill. A. 106; Chicago, etc., 
R. Co. v. Logue, 47 Ill. A. 292 [aff 158 
Ill. 631, 42 NE 53). 

Ind.—Lake Erie, etc. R. Co. v. 
Muge, 132 Ind. 168, 31 NE 564; Chi- 
cago, ete., R. Co. v. Champion, 9 Ind. 
AG 510, 36 NE 221, 37 NE 21, 53 AmSR 
Ooi 

Iowa.—Brantner v. Chicago, ‘etc., 
R. Co., 136. Iowa 349, 112 NW .790; 
Burg v. Chicago, etc., R. Co., 90 Iowa 
106, 57 NW 680, 48 AmSR 419; Nosler 
v. Chicago, etc., R. Co., 73 Iowa 268, 
34 NW 850. 

Kan.—State y. Asbell, 57 Kan. 398, 
46 P 770. 

Ky.—Louisville R. Co. v. Hoskins, 
88 SW 1087, 28 KyL 124. 

Md.—Security Cement, etc., Co. v. 
Bowers, 124 Md. 11, 91 A 834. 

Mass.—Dow v. Bulfinch, 192 Mass. 
281, 78 NE 416; Hidt v. Cutter, 127 
Mass. 522; Hawks v. Charlemont, 110 
Mass. 110. 
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tion of the subject to which his testimony relates.*° 
It has, however, been intimated that where the opin- 
ion of a witness is not admissible because of lack 
of sufficient qualification, evidence of experiments 
offered in support of it will not be received.** 

Similarity of Conditions. In order 
that an experiment shall possess sufficient probative 
value to warrant the admission of evidence thereof, 
it is necessary that the circumstances under which 


ise made shall have been similar 


to the circumstances prevailing at the time of the 
oceurrence involved in the controversy,*? and if 
the conditions were dissimilar in an essential par- 


Mich.—O’Dea v. Michigan Cent. R. 
Co., 142 Mich. 265, 105 NW 746; Kin- 
ney v. Folkerts, 84 Mich. 616, 48 
NW 283; Klanowski v. Grand Trunk 
R. Co., 64 Mich. 279, 31 NW 275. 

Minn.—Moehlenbrock v. Parke, etc., 
Co., 141 Minn. 154, 169 NW 541. 

Mo.—Holzemer v. Metropolitan St. 
R, Co.; 261 Mo. 379, 169° Sw 102; 
Riggs v. Metropolitan St. R. Co., 216 
Mo. 304, 115 SW 969; New Era Mfg. 
Co. v. O’Reilly, 197 Mo. 466, 95 SW 
322; Burton v. Chicago, etc., R. Co., 
176 Mo. A. 14, 162 SW 1064. 

Nebr.—Hershiser vy. Chicago, etc., 
R. Co., 102 Nebr. 820, 170 NW 177; 
Omaha St. R. Co. v. Larson, 70 Nebr. 
591, 97 NW 824. 

N. -Y.—Green v. Long Island R. 
Co., 181 App. Div. 277, 115 NYS 599. 

Or.—Leonard v. Southern Pac. Co., 
21_Or. 555, 28 P 887,.15 LRA, 221. 

R. I—Cheetham vy. Union R. Co., 
26_R. 1.279, 58 A 881. 

Tex.—Missouri, ete., R. Co. vy. Dun- 
bar, 49 Tex. Civ. A. 12, 108 SW 500; 
Houston, etc., R. Co. v. Ramsey, 43 
Tex. Civ. A. 603, 97 SW 1067. 

Utah.—Stone v. Union Pac. R. Co., 
32° Utah 185, 89 P 715; Konolda vy. 
Rio Grande Western R. Co., 21 Utah 
379, 60 P 1021, 81 AmSR 693. 

Vt.—State v. Bean, 77 Vt. 384, 60 
A 807; Hardwick Sav. Bank, etc., Co. 
v. Drenan, 72 Vt. 438, 48 A 645. 

Wash.—Lasityr v. Olympia, 61 
Wash. 651, 112 P 752; Halverson v. 
Seattle Electric Co., 35 Wash. 600, 
77 P 1058; Rowe v. Northport Smelt- 
ing, etc., Co., 35 Wash. 101, 76 P 529. 

Wis.—Wilson v. Chippewa Valley 
Electric R. Ca., 185 Wis. 18, 114 NW 
462, 115 NW 330; Zimmer v. Fox 
River Valley Electric R. Co., 123 
Wis. 643, 101 NW 1099. 

{a] Freezing boot on rail. Where 
the theory of the defense was that 
an accident, alleged to have been 
caused by reason of a defective rail, 
whereby the foot of the plaintiff’s 
intestate was caught and held so that 
he could not extricate himself in 
time to avoid injury, was, in fact, 
due to the freezing of his boot to the 
rail, evidence that a witness, on the 
same day, had experimented by plac- 
ing his boot upon a rail, and that it 
froze thereto, was not admissible, for 
the reason that “the time of day was 
different, and the conditions as to 
warmth and moisture of the boot ex- 
posed may not have been, probably 
were not, the same.” Lake Erie, etc., 
132 Ind. 168, 174, 


[b] Mere apparent similarity in- 
sufficient.—In an action by 2 riparian 
owner for damages for removing 
stones from his property contiguous 
to the river, in consequence of which 
his land was washed away, evidence 
that the removal of stones at another 
place on the river bank produced the 
same effect which was alleged to 
have been produced at the place in 


question was inadmissible, as it was- 


not made to appear that all the con- 
ditions of the two events were the 
same, although witnesses testified 
that the two places were alike, so far 
as they could tell by the eye. Hawks 
v. Charlemont, 110 Mass. 110. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ticular the evidence is rejected,** especially if the 
conditions were more favorable to the party offer- 
It is not necessary, however, 
that the conditions should be exactly identical, 
but a reasonable or substantial similarity is suf- 


ing the evidence.*4 


ficient,*> and the lack of exact 


only the weight and not the competency of the 
evidence,*® provided always that there is such a 
degree of similarity that evidence of the experi- 


ments made will accomplish the 


assisting the jury to an intelligent consideration of 
The burden is on 
the party offering the evidence to show similarity 
in essential conditions,** and preliminary proof of 
identity of conditions should, of course, be re- 
It is for the court to determine whether | 


the issues of fact presented.8? 


ceived.3? 


[c] Powder marks.—Where a 
material question was the distance 
between the muzzle of the gun and 
the body of the victim of an alleged 
murderous design, evidence of the re- 
sult of experiments as to powder 
marks made upon pasteboard targets 
by firing a gun at varying distances 
was excluded upon the ground that 
the human body is fundamentally 
different in nature and texture from 
the substance upon which the experi- 
ments were made. State y. Justus, 
Or, E784 859 8 (P2337, 50 -AmR 
470 €“In all the cases which have 
come under our observation where 
such evidence has been held as ad- 
missible, the experiments were made 
with like means on the same kind of 
stuff or substance, or were based on 
a Similarity of conditions or circum- 
stances whereby the results produced 
betray with some certainty and uni- 
formity, a common _ similitude or 
agreement, and as a consequence 
thereof furnish a safe foundation for 
inference, or the truth of the matter 
sought to be established’). 

33. Cal.—Peo. v. Solani, 6 Cal. A. 
103, 91 P 654. 

Ga.—De Loach Mill Mfg. Co. v. 
‘Tutweiler Coal, etc. Co, 2 Ga. A. 
493, 58 SE 790. 

Ill.—Upthegrove v. Chicago Great 
Western R. Co., 154 Ill. A. 460; Burt 
v. Garden City Sand Co., 141 Ill. A. 
603 [aff 237 Ill. 473, 86 NE 1055]; 
Elgin, etc., Tract. Co. v. Wilson, 120 
TMA AL 374 atl’ 2279 T1147 75 ONE 
436). 

£: n._Winefiela v. McClintock, 85 
Kan. 207, 113 P 394. 

Ky.—Louisville R. Co. vy. Hoskins, 
88 SW 1087, 28 KyL 124. 

Me.—Avery v. Thompson, 117 Me. 
120, 103 A 4, LRA1918D 205, AnnCas 
1918E 1122. 

Minn.—McAlpine v. New York Fi- 
delity, ete., Co., 158 NW 967. 

Mo.—Holzemer v. Metropolitan St. 
R)* Coy "261 * Mo: (379, 169°'Sw . 102; 
Wells v. Lusk, 188 Mo. A. 63, 173 SW 
750. 

‘'N. Y.—Interboro Brewing Co. v. 
Independent Consumers’ Ice Co., 93 
Misc. 24, 156 NYS 410. 

R. I.—Mitchell v. Sayles, 28 R. I. 
240, 66 A 574. 

Tex.—Ames Portable Silo, ete., Co. 
v. Gill, (Civ. A.) 190 SW 1130. 

Va.—Going v. Norfolk, etce., R. Co., 
119 Va. 543, 89 SE 914. 

Wis.—Wilson v. Chippewa Valley 
Electric R: Co., 135 Wis. 18, 114 NW 
462, 115 NW 330. 

34. Halverson y. Seattle Electric 
Co.. 35 Wash. 600, 77 P 1058. 

35. Ark—St. Louis, etc., R. Co. 
v. Kimbrell, 117 Ark. 457, 174 SW 
1183: St. Louis, ete, R. Co. v. Mc- 
Michael, 115 Ark. 101, 171 SW 115. 

Cal.—Sonoma County v. Stofen, 125 
Cal i32, Dire 6S1. 

Jl1l.—Fippinger v. Glos, 190 Ill. A. 
238; Chicago City R. Co. v. Brecher, 
P12 Fit AS LOG: 

Ind.—Chicago, etc., R. Co. v. Cham- 
pion, 32 NE 874; La Porte Carriage 


-Co. v. Sullender, (A.) 71 NE 922. 


Iowa.—Burg v. Chicago, etc. R. 


EVIDENCE 


[§ 853] 


identity affects 


desideratum of [§ 854] e. 


jury, and varies 


Co., 90 Iowa 106, 57 NW 680, 48 
AmSR 419; Brooke y. Chicago, etc., 
R. Co., 81 Iowa 504, 47 NW 74. 


Ae ane v. Cutter, 127 Mass. 
Nebr.—Krens v. State, 75 Nebr. 
294, 106 NW 27. 


S. D.—State v. Isaacson, 8 S. D. 
69, 65 NW 430. ' 

Tex.—Kansas City, etc., R. Co. v.- 
Hall, (Civ. A.) 152 SW 445. 

Utah.—Palmer v. Oregon Short 
Line R. Co., 34 Utah 466, 98 P 689, 
16 AnnCas 229; Konold v. Rio Grande 
Western R. Co., 21 Utah 379, 60 P 
1021, 81 AmSR 693. 

Wash.—Amsbary v.. Grays Harbor 
R., vete.,, (Cosi-78 -Wash. - 379,. 139) P 
46; Rowe v. Northport Smelting, etc., 
Co., 85 Wash. 101, 76 P 529. 

Wis.—Zimmer y. Fox River Valley 
eee R. Co., 123 Wis. 643, 101 NW 

{a] Thus where the material fact 
at issue was whether or not a car, 
moving at a slow rate of speed down 
a slight incline, with the brakes set, 
would, when the brakes were sud- 
denly loosed, jump or spring forward, 
the court said: “If it would do so 
in one instance, it would, under ordi- 
nary conditions, repeat it every time 
the experiment was tried; for it 
would be the result of the operation 
of the laws of motion. The rate at 
which the car was moving, the sud- 
denness with which the brakes were 
loosened, the degree of the inclina- 
tion of the tracks, might affect the 
celerity of the movement, but would 
not affect the nature of the move- 
ment. If the question for investiga- 
tion was the distance which it would 
jump, or the celerity of the move- 
ment, all these things might be im- 
portant; but in determining whether 
it would or would not jump they are 
comparatively unimportant.”” Chi- 
cago, etc., R. Co. v. Champion, (Ind.) 
32 NE 874, 875. 

86. Illinois Cent. R. Co. v. Burns, 
32 Ill. A. 196; Lapp v. Louisville, etc., 
RVLCoul Lis WKyAe6ary 99S Wiss 
Clark v. State, 38 Tex. Cr. 30, 40 
SW 992. 

[a] Instruction to allow for dis- 
similarities.—W here the circum- 
stances and conditions of the experi- 
ments are not identical with those 
under which the injury occurred, the 
jury should be instructed to consider 
and make allowance for the differ- 
ences. Pennsylvania Coal Co. Vv. 
Kelly, 156 Ill. 9, 40 NE 938. 

87. Spires v. State, 50 Fla. 121, 
39 S 181, 7 AnnCas- 214; Chicago, 
etc., R. Co. v. Legg, 32 Ill. A. 218; 
Jllinois Cent. R. Co. v. Burns, 32 Il. 
A. 196: State v. Justus, 11 Or. 178, 
8 P 337, 50 AmR 470; Clark v. State, 
38 Tex. Cr. 30, 40 SW 992. 

38. Cal.—Peo. v. Hill, 123 Cal. 571, 
56 P 443; Peo. v. Wagner, 29 Cal. A. 
363, 155 P 649. 

Ga.—De Loach Mill Mfg. Co. v. 
Tutweiler Coal, etc., Co., Ga. A. 
498, 58 SE 790; Atlantic, etc., R. Co. 
v. Hudson, 2 Ga. A. 352, 58 SE 500. 

Ill._—Emerson v. Chicago City R. 
Co., 203 Ill. A. 412; Arcola First Nat. 
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the conditions are sufficiently similar to warrant 
admission of the evidence.*® 

d. Mode of Proof. A bystander who 
saw aD experiment made, although he did not assist 
in making it, may testify as to its result, if he 
had knowledge of all conditions, and the experiment 
was one involving no special technical knowledge, 
or was such that its result could be seen and under- 
stood by a person of ordinary judgment.‘ 
Weight of Evidence. 
be attached to evidence of experiments is for the 


The weight to 


according to the circumstances of 


similarity existing between the experiments made 
and the actual occurrence, the facts of which are 
under investigation.*? 

[§ 855] 5. On Issue as to Value. 


On an issue 


Bank vy. Heeb, 188 Ill. A. 194; Mer- 
chants L. & T. Co. v. Boucher, 115 
Til. A 101; Chicago, etc., R: Co. v. 
Crose, 113 Ill. A. 547 [aff 214 Ill. 
602, 73 NE 865, 105 AmSR 185]; 
Chicago City R. Co. v. Brecher, 112 


lll. A. 106; Chicago, etce., R. Co. v. 
Logue, 47 Ill. A. 292. 
Ind.—Lake Erie, etc, .R. Co. v. 


Mugg, 132 Ind. 168, 31 NE 564; La 
Porte Carriage Co. v. Sullender, (A.) 
W1= NH 922. 

Mich.—Peo. v. Thompson, 122 Mich. 
411, 81 NW 344. 

Mo.—Riggs v. Metropolitan St. R. 
Co., 216 Mo. 304, 327, 15 SW 969 
{quot Cyc]. 

Tex.—Texas, etc., R. Conte Vv; 
Graham, (Civ. A.) 174 SW 297. 

Va.—Richards y. Com., 107 Va. 881, 
59 SE 1104. 

Wis.—Zimmer v. Fox River Valley 
Hlectale R. Co., 123 Wis. 643, 101 NW 


39. Amsbary v. Grays Harbor R., 
etc., Co., 78 Wash. 379, 136 P 46. 

40. Ind.—Chicago, ete., R. Co. v. 
Champion, 32 NE .874; Vandalia R. 
Co.*v. Duling; 60° Inds Aj 332) 409 
NE 70. 

Fla.—Spires v. State, 50 Fla. 121, 


39 S 181, 7 AnnCas 214. 
lowa.—Hugegard y. Glucose Sugar 
ie eety Co., 132 Iowa 724, 109 NW 

Mass.—Dow v. Bulfinch, 192 Mags. 
281, 78 NE 416; Cotton v. Boston El. 
R; Co.,- 191 Mass. 103)" 778 NHN698; 
Com. v. Tucker, 189 Mass. 457, 76 
NE 127, 7 LRANS 1056. 

Nebr.—Ord y. Nash, 50 Nebr. 335, 
69 NW 964. 

Wash.—Halverson v. Seattle Elec- 
tric Co., 35 Wash. 600, 77 P 1058. 

Wis.—Zimmer vy. Fox River Val- 
ley Electric R.‘Co., 123 Wis. 643, 
101 NW 1099. 

[a] Beason for rule—‘“In many 
instances, a slight change in the con- 
ditions under which the experiment 
is made will so distort the result as 
to wholly destroy its value as evyi- 
dence, and make it harmful, rather 
than helpful. In other cases, a prin- 
ciple may be established, by experi- 
ments made under. circumstances 
quite different from the one under 
investigation, that will have an im- 
portant and beneficial bearing upon 
the investigation.” Chicago, etc., R. 
Co. v. Champion, (Ind.) 32 NE 874, 


875; Halverson v. Seattle Electric 
Co., 35 Wash. 600, 77 P 1058. 
41. Hallawell v. California Union 


O11 'Go., 36 Cal. As 672) 17S eat. 

42. Augusta R., ete., Co. v. Ar- 
thur, 3 Ga. A. 513, 60 SE 213; Brant- 
ner vy. Chicago, etc., R. Co., 136 Iowa 
349, 112 NW 790. } 

{a] TDustration—wWhere a switch- 
man was injured in a collision be- 
tween the tender of a switch engine 
on which he was riding and a road 
engine before daylight in the morn- 
ing, evidence of an experiment made 
with a different headlight than that 
which was on the rear of the switch 
engine at the time of the collision 
for the purpose of determining how 
far plaintiff could have seen along 
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as to the value of property, evidence of the value 
of other property may be competent when there 
is such similarity as renders it probable that the 
values are also similar,** but should be rejected in 
Whether or not 
such evidence should be admitted in any particular 
case is a matter resting within the discretion of 
the court under the circumstances presented.*® 


the absence of such similarity.** 


the track I 
time was inconclusive. 


by the headlight at the 


Brantner v. 
Chicago, ete, R. Co., 1386 Iowa 349, 
112 NW 790. 

43. .U. S—Montana Min. Co. v. St. 
Louis Min., etc., Co., 183 Fed. 51, 
105 CCA 343 [certiorari den 220 U. S. 
611, 31 SCt 715, 55 L. ed. 609]. 

Ill—Chicago Sanitary Dist. v. 
Baumbach, 270 Ill. 128, 110 NE 331. 

Iowa.—Smead v. Stearns, 173 lowa 
174, 155 NW 307, AnnCas1918C 745. 

Ky.—Music v. Big Sandy, etc. R. 
Co., 163 Ky. 628, 174 SW 44, AnnCas 
19166 689. 

Tex.—Foster v. Atlir, (Civ. A.) 181 
SW 520; Western Union Tel. Co. v. 
Gorman, (Civ. A.) 174 SW 925; Erie 
City Iron Works v. Noble, 58 Tex. 
Cive -AGi245;, T245SWe 12. 

[a] Automobiles. — Smead v. 
Stearns, 173 Iowa 174, 155 NW 307, 
AnnCasl1918C 745. 

44, Ga.—O’Brien v. Elarbee, 14 
Ga. A. 333, 80 SE 864. 

Ill.—Chicago Sanitary Dist. v. 
Baumbach, 270 Ill. 128, 110 NE 331. 

Mass.—Macnaughtan v. Com., 220 
Mass. 550, 108 NE 357. 

Mo.—Rourke y. Holmes St. R. Co., 
221 Mo. 46, 119 SW 1094, 133 AmSR 
468. 

Tex.—Houston Belt, etc., R. Co. v. 
Wilson, (Civ. A.) 176 SW 907; Martin 
v. Daniel, (Civ. A.) 164 SW 17. 

[a] Rental value—In an action 
for damages by the construction and 
maintenance of an elevated: street 
railroad, evidence of rentals of other 
property, situated on another street 
something like a block from that of 
plaintiff's, is inadmissible. Rourke 
vy, | Holmes® StisR: Goy 221+ Mor. 46, 
119 SW 1094, 133 AmSR 468. 

45. Northwest Park Dist. v. Hed- 
enberg, 267 Tll. 588, 108 NE 664; Mac- 


naughtan v. Com., 220 Mass. 559, 
108 NE 357. 

Discretion of court generally see 
supra § 834. 


46. Louisiana R., etc., Co. v. Mor- 
ere, 116 La. 997, 41 S 236. 

47. U. S—Henry v. North Ameri- 
ean =. iConstr:. Co.) 158s Pedk 79; 
85 CCA 409; Lynch v. U. S., 138 Fed. 
535, 71 CCA 59; Laflin v. Chicago, 
etc., RR. Co:,. 33 Fed. 415: 

Ala.—Corey v. Penney, 165 Ala. 
234, 51 S 624; Massey v. Fain, 1 Ala. 
A. 424, 55 S 936. 

Ark.—Kansas City, etce., R. Co. v. 
Oakley, 115 Ark. 20, 170 SW 565; St. 
Louis, ete., R. Co. v. Theodore Max- 
field Co., 94 Ark. 135, 126 SW 83, 
26 LRANS 1111. 

Ga.—Flemister v. Central Georgia 
Power Co., 140 Ga. 511, 79 SE 148. 

Tll.—Chicago Sanitary Dist. v. 
Boening, 267 Ill. 118, 107 NE 810; 
Tllinois Cent. R. Co. v. Roskemmer, 
264 Tll. 103, 105 NE 695; Smith v. 
Chicago Sanitary Dist., 260 Ili. 453, 
103 NE 254; Lambert v. Giffin, 257 
Ill. 152, 100 NE 496; Chicago, etc., 
R. Co. v. Heidenreich, 254 Ill. 231, 
98 NE 567, AnnCas1918C 266; Aledo 
Terminal R. Co. v. Butler, 246 [ll. 
406, 92 NE 909; West Skokie Drain. 
Dist. v. Dawson, 243 Ill. 175, 90 NE 
377, 17 AnnCas 776; Eldorado, etc., 
R, Co. v. Everett, 225 Tll. 529, 80 NE 
281; Chicago, etc., R. Co. v. Kline, 
220 Ill. 334, 77 NE 229; Dady v. Con- 
dit, 209 Ill. 488, 70 NE 1088 [aff 104 
Ty Ay 50M: Culbertson, etc., Packing, 
ete., Co. v. Chicago, 111 Ill. Gb1siSt, 
Lovis, ete., R. Co. v. Haller, 82 Til, 
Ind.—Gatling v. Newell, 9 Ind. 572. 
Iowa.—Westphalen v. Atlantic 


tleans v. Manfre, 111 La. 927, 


EVIDENCE 


of value.*® 
Sales. 


Northern, ete., R. Co., 152 Iowa 234, 
132 NW 57; Galliers v. Chicago, eic., 
R. Co., 116 Iowa 319, 89 NW 1109; 
Thompson y. Anderson, 94 Iowa 554, 
63 NW 355; Cherokee v. Sioux City, 
etc., Town Lot, etc., Co.,.52 lowa 
279, 3 NW 42. 

Kan.—George v. Lane, 80 Kan, 94, 
102 P 55; Kansas City, ete. R. Co. 
v. Weidenmann, 77 Kan. 300, 94 P 
146; Truitt v. Baird, 12 Kan. 420. 

Ky.—West Kentucky Coal Co. v. 
Dyer, 161 Ky. 407, 170 SW 967; Chi- 
cago, etc., R. Co. v. Rottgering, 83 
SW 584, 26 Kyl 1167; Louisville, etc., 
R. Co. v. Whipps, 118 Ky. 121, 80 SW 
DOT vb evils 2332, 45 CAnnCasi 996. 
Home Constr. Co. v. Church, 14 KyL 
807. 

La.—Louisiana R., etc., Co. v. Mo- 
rere, 116 La. 997, 41 S 236; New Or- 

35 S 
981. 


Me.—wNorton v. Willis, 73 Me. 580; 
Warren v. Wheeler, 21 Me. 484. 


Md.—Patterson vy. Baltimore, 127 
Md. 238, 96 A 458; Baltimore _ v. 
Smith, ete., Brick Co., 80 Md. 458, 
31 A 423. 


Mass.—Burley v. Old Colony R. 
Co., 219 Mass. 483, 107 NE 365; Bos- 
ton Fourth Nat, Bank y. Com., 212 
Mass. 66, 98 NE 686; Hunt v. Boston, 
152 Mass. 168, 25 NE 82; Roberts v. 
Boston, 149 Mass. 346, 21 NE 668; 
Newsome v. Davis, 133 Mass. 3438; 
Gardner v. Brookline, 127 Mass. 358; 
Paine v. Boston, 4 Allen 168. 

Mich.—Kendrick vy. Beard, $0 Mich. 
589, 51 NW 645. 


Miss.—Alabama, ete, R. Co. v. 
Searles, 71 Miss. 744, 16 S 255. 
Mo.—-Hewitt v. Frice, 204 Mo. 31, 


102 SW 647, 120 AmSR 681; Metro- 
politan St. R. Co. v. Walsh, 197 Mo. 
392,°94 SW 860; Matter of Forsyth 
Boulevard, 127 Mo. 417, 30 SW 188; 
Markowitz v. Kansas City, 125 Mo. 
485, 28 SW 642, 46 AmSR 498; Globe 
F. Ins. Co. v. Chicago, etc., Co., 174 
Mo. A. 542, 160 SW 907. 

N. H—Hoit v. Russell, 56 N. H. 
559; White v. Concord R. Co., 30 
N. H. 188; Concord R. Co. v. Greely, 
23 N. H. 242; Thornton y. Campton, 
18 N. H. 20. 

N. J.—Curley v. Jersey City, 83 
N. J. L. 760, 85 A 197, 43 LRANS 
985; Hadley v. Passaic County, 73 
Node" Die hol 629 AM 11S 2h Rossy: 
Palisades Interstate Park Comrs., 90 
N. J: Li. 461, 101" A600: 

N. Y.—Hart v. Langan, 144 N. Y. 
563, 39 NE 648; Langdon v. New 
York, 133 N. Y. 628, 31 NE 98; Ron- 
dout, etc., R. Co. v. Deyo, 5 Lans. 
298; Peschke v. Wright, 93 Misc. 154, 
156 NYS 773; In re Manhattan Ter- 
minal, etc., 120 NYS 465; De Groot 
are tos F. Ins. Co., 27 N. Y. Super. 


Oh.—Cleveland, etc., R. Co. v. Gor- 
such; 28.7 Oh. iCir.. (Ct 468) fiatt2..76 
Oh. St. 609 mem, 81 NE 1186 mem]. 

Or.—Portland v. Investment Co., 
64 Or. 410, 129 P 756. 

Pa.—Miller v. Western Allegheny 
R. Co., 47 Pa. Super. 613. 

R. I.—East Shore Land Co. v. Met- 
ropolitan Park Commn., 86 A 894, 

Ss. C.—Miller v. Parr Shoals Power 
Co., 104 S. C. 129, 88 SE 374 

Tenn,—Lewisburg, etc., R. Cot; 
Hinds, 134 Tenn. 293, 183 SW _ 985, 
LRAI1916E 420; Union R. Co. v. Hun- 
ton 114 Tenn. 609, 88 SW 182. 

Tex.—International, etce., R. Co. v. 
Williams, (Civ. A.) 175 SW 486; Ft. 
Worth v. Charbonneau, (Civ. A.) 166 
SW 387; Ft. Worth, etc., R. Co. v. 
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The amount awarded in condemnation proceedings 
for property similar to that involved in subsequent 
condemnation proceedings is competent evidence 


On an issue as to the value of property, 
evidence as to the price realized at sales of similar 
property is frequently admitted,*7 and such evi- 


Poindexter, (Civ. A.) 154 SW 581; 
Reeves v. Texas, .etc., R. Co., li 
Tex: “Civa Ay) Ort, oe Sw 920. 


Va.—-Seaboard Air Line R. Co. v. 
Chamblin, 108 Va. 42, 60 SE 727. 

Wash.—Seattle, etc., R. Co. v. Gil- 
christ, 4 Wash. 509, 30 P 738. 

W. Va.—Baltimore, etc., R. Co. v. 
Bonafield, 79 W. Va. 287, 90 SE 868. 

Wis.—Allen vy. Chicago, etc., R. Co., 
145 Wis. 263, 129 NW 1094; Ameri- 
can States Security Co., v. Milwau- 
kee Northern Co., 139 Wis. 199, 206, 
120 NW 844; Washburn v. Milwau- 
kee, ete., R. Co., 59 Wis. 364, 18 NW 
328. 

Ont.—Re Billings, 29 Ont. L. 608, 5 
OntWN 396, 15 DomLR 918, 16 CanR 
Cas 375; Re National Trust Co., 29 
Ont. L. 462, 5 OntWN 221, 15 DomLR 
320. 

“Proof of the sale of similar prop- 
erty to that in question is admissible 
to aid in the ascertainment of the 
Seaboard Air Line 
108 Va. 42, 47, 60 


market value.” 

- v. Chamblin, 
SE 727. 

“Where lands are sufficiently sim- 
ilar in character to the lands in 
question and the time of sale is suffi- 
ciently near that with reference to 
which the value of the land in ques- 
tion is to be fixed and all circum- 
stances of the two situations are suf- 
ficiently similar, in the judgment of 
the trial judge, that the comparison 
will afford aid to the jury in solving 
the issue to be determined, the evi- 
dence should be admitted.” Ameri- 
can States Security Co. v. Milwaukee 
Northern R. Co., supra. 

“Hvidence of voluntary sales of 
other lands in the vicinity and simi- 
larly situated is admissible in evi- 
dence to aid in estimatng the value 
of the tract sought to be condemned.” 
Aledo Terminal R, Co. yv. Butler, 246 
Ill. 406, 409, 92 NE 909. 

[a] The market value (1) of an 
article at any given time is fixed by 
sales made at or about that time, 
and the price as fixed by specific con- 
tracts previously entered into is in- 
admissible. Carle v. Nelson, 145 Wis. 
593, 1830 NW 467. (2) The average 
market value of other lands of like 
character in the same locality as the 
lands in question is admissible. West 
Kentucky Coal Co. v. Dyer, 161 Ky. 
407, 170 SW 967. 

[b] Dive stock.—On the issue of 
the value of mules and horses, where 
reports taken from a daily paper cov- 
ered the period in question, and were 
shown to have been regularly and 
correctly kept, it was not essential 
that the sales purported to be of 
mules and horses of the precise age, 
character, and condition of those in 
controversy. Bullard y. Stewart, 46 
Tex. Civ. A. 49, 102 SW 174. 

{c] Proof of price.—The price at 
which neighboring property has been 
selling cannot be proved by the re- 
citals of the instruments evidencing 
such sales. New Orleans v. Manfre, 
111 La. 927, 35 S 981. 

{d] The evidence must be confined 
to actual sales, and hence it is proper 
to exclude evidence as to: (1) Bids 
for property. McLean y. Memphis 
Union Station Co., 1 Tenn. Civ. A. 
457. (2) Ineffectual efforts to sell. 
Wiley v. West Jersey R. Co., 44 .N. J. 
L. 247. (3) Whether certain prop- 
erty is worth more than that in 
question. Richardson v. Webster 
City, 111 Iowa 427, 82 NW 920. (4) 
But in proceedings by a railroad 
company to condemn land for rail- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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dence has even been highly regarded,** although it 
does not furnish an unerring test.*® It must, how- 
ever, also be made to appear that the sales were 
made at a time so near the time to which the con- 
troversy relates as to give them probative weight,°° 


road purposes, evidence of negotia- 
tions for the purchase of similar land 
between an individual and the owner, 
who had no reason to suppose the 
purchase was for the railroad com- 
pany, has been admitted. Chicago, 
etc., R. Co. v. Heidenreich, 254 Ill. 
231, 98 NE 567, AnnCas19138C 266. 

le] “The value of such testimony 
depends upon the similarity of the 
land to that in question and the time 
when such sales were made and the 
distance such lands are from those 
the value of which is the subject of 
inquiry.” Aledo Terminal R. Co. v. 
Butler, 246 Ill. 406, 409, 92 NE 909. 

48. St. Louis, etc., R. Co. yv. Clark, 
121 Mo. 169, 25 SW 192, 906, 26 
LRA 751; Thornton vy. Campton, 18 
N. H. 20. 
Moale v. Baltimore, 5 Md. 314, 
61 AmD 276. 

50. Ill.—Geohegan vy. Union El. R. 
Co., 266 Ill. 482, 107 NE 786, Ann 
Cas1916B 762; Penn Plate Glass Co. 
Vee Jase eRice (Con hye Tl, AAC 3856 
{aff 216 Ill. 567, 75 NE 246]. 

Ky.—West Kentucky Coal Co. v. 
Dyer, 161 Ky. 407, 170 SW 967. 

Me.—Varney v. McCluskey, 114 Me. 
205, 95 A 888. 

Mass.—Patch v. Boston, 146 Mass. 
55, 14 NE 770; Croak v. Owens, 121 


Mass. 28; Green v. Fall River, 113 
Mass. 262; Shattuck v. Stoneham 
Branch R. Co., 6 Allen 115; Baton 
v. Mellus, 7 Gray 566. 

Minn.—Stearns vy. Johnson, 17 
Minn. 142. 


Mo.—Hewitt v. Price, 204 Mo. 31, 
102 SW 647, 120 AmSR. 681. 

Nebr.—Hamilton y. Allen, 86 Nebr. 
401, 125 NW 610, 28 LRANS 723. 

N. H.—Kelsea v. Fletcher, 48 N. H. 
282; Adams v- Blodgett, 47 N. H. 219, 
90 AmD 569. - 

N. Y.—Belden v. Nicolay, 4 E. D. 
Smith 14. @ 

Oh.—Cleveland, etc., R. Co. v. Gor- 
such, 28 Oh. Cir. Ct. 468. 

Tenn.—Lewisburg, ete. R. Co. v. 
Hinds, 134 Tenn. 293, 183 SW _ 985, 
LRA1916E 420; Union R. Co. v. Hun- 
ton, 114 Tenn. 609, 88 SW 182. 

Tex.—Ft. Worth, ete, R. Co.“#v. 
Hapgood, (Civ. A.) 201 SW 1040, 
1O42e0 [eitiCyc]; Dallas; ete:, Co. 
v. Langston, (Civ; A‘) 98 °SW 
425; Pitt v. Texas Storage Co., (A.) 
18 SW 465. 

Vt.—Melvin v. Bullard, 35 Vt. 268. 

Wis.—Washburn v. Milwaukee, etc., 
R. Co., 59 Wis. 364, 18 NW 328. 

[a] Thus evidence of the price re- 
ceived for other cattle shipped at 
the same time as those whose value 
is in controversy is not admissible 
where the price was fixed by con- 
tract made two or three weeks be- 
fore shipment. Houston Packing Co. 


v. Griffith, (Tex. Civ. A.) 144 SW 
1139. 
[b] On an issue of the rental 


value of premises, it was not error 
to exclude as too remote the amount 
of rent fixed in a lease made two 
years before. Raapke, etc. Co. v. 
Schmoller, etc., Piano Co., 82 Nebr. 
716, 118 NW 652. 

[c] Length of time suggests dis- 
similarity of conditions. Washburn 
v. Milwaukee, etc., Go., 59 Wis. 
364, 18 NW 328. : 

[d] A considerable intervening pe- 
riod (1) has sufficed to exclude the 
evidence under circumstances, where 
the probability of change in condi- 
tions was not negatived. Everett v. 
Union Pac. R. Co., 59 Iowa 243, 13 
NW 109 (twelve years); May v. Bos- 
ton, 158 Mass. 21, 32 NE 902 (nine- 
teen months); Hunt v. Boston, 152 
Mass. 168, 25 NE 82 (three and one- 
half years); Chandler v. Jamaica 
Pond Aqueduct Corp., 122 Mass. 305 
{three years). (2) On the other hand, 


EVIDENCE 


it has not sufficed to exclude the 
evidence where it was necessary or 
still relevant by reason of the pre- 
Sumable nonexistence of a change in 
condition. Montgomery vy. Sayre, 100 
Cal. 182, 34 P 646, 38 AmSR 271 
(a few months); Bowditch v. Bos- 
ton, 164 Mass. 107, 41 NE 132 (two 
and one-half years); Roberts vy. Bos- 
ton, 149 Mass. 346, 21 NE 668 (twenty 
months). 

fe] On an issue as to the value 
of horses evidence of sales a year 
after the date in question was held 
cern wet yae Carr v Moore, 41 N. H. 


Le 
{f{] Fluctuating value. — Where 
property is subject to violent and 


“sudden fluctuations in value, a com- 


paratively short interval will render 
evidence of other sales irrelevant. 
Cleghorn v. Love, 24 Ga. 590. 

{g] The adverse party (1) is en- 
titled to show any change in value 
between the two periods. Crounse vy. 


Hitch, “Abb: Deer YEN, PY:)) 47b72 6 
AbbPrNS 185. (2) The presence of 
circumstances materially affecting 
the price will be relevant. Moffitt v. 


Hereford, 132 Mo. 5138, 34 SW 252; 
Randall v. Albany City Nat. Bank, 
1 NYSt 592. 

{h] Discretion of court.—The test 
is, can the value at the time of sale 
be assumed to continue to the time 
involved in the inquiry: and while 
this question is within the discretion 
of the court, the ruling therein may 
be reviewed for abuse of discretion. 
vee v. Fiedler, 12 N. Y. 40, 62 AmD 

{iJ On cross-examination to test 
the accuracy of a witness as to value, 
the court may permit a wide range 
of inquiry as to sales of similar 
property. The period may extend 
even to four or five years. Watson 
v. Milwaukee, etce., R. Co., 57 Wis. 
332, 15 NW 468. To like effect In re 
East 161st Street, 159 App. Div. 662, 
144 NYS 717. 

51. Ill.—Chicago v. Mullin, 285 Ill. 
296, 120 NE 785; Chicago Sanitary 
Dist. v. Boening, 267 Ill. 118, 107 NE 
810. 

Ind.—Cleveland, etc, R. Co. v. 
Smith, 177 Ind. 524, 97 NE 164. 

Kan.—Kansas City, etc., R. Co. v. 
Weidenmann, 77 Kan. 300, 94 P 146. 

Mass.—Burley v. Old Colony R. 
Co., 219 Mass. 482, 107 NE 365. 

N. Y.—French vy. French, 75 Misc. 
625, 133 NYS 966. 

Pa.—Brindle v. Adams, 33 LegInt 
822, 3 WklyNC 5; Pittsburgh, etc., 

. Co. v. Patterson, 32 PittsbLegJ 
257. 


[a] Sales must have been fair and 
open.—Burley v. Old Colony R. Co., 
219 Mass. 483, 107 NE 365. 


[b] Evidence has been excluded 
where it related to: (1) A _ public 
sale. French v. French, 75 Misc. 625, 


133 NYS 966. (2) An auction sale. 
Boston Fourth Nat. Bank v. Com., 
212 Mass. 66, 98 NE 686. (3) A fore- 
closure sale. West Skokie Drain. 
Dist. v. Dawson, 243 Ill. 175, 90 NE 
Hille 

[ce] Financial panio.—In an action 
by a buyer of stock for damages for 
claimed misrepresentation as to its 
value, testimony as to the price at 
which similar stock sold after an in- 
tervering panic, and as to the price 
at which plaintiff sold the particu- 
lar stock was not admissible. Smith 
v. Appleton, 155 App. Div. 520, 140 
NYS 565. 

[ad] A purchase which is in the 
nature of a compromise between a 
public or quasi public corporation 
seeking to condemn property and 
the owner thereof is not admissible 
as evidence of the value of other 
property sought to be condemned. 
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and that they were made under such circumstances 
that they reflect ordinary value, and not under ex- 
ceptional circumstances.° Hence, it must be shown 
to the reasonable satisfaction of the court,” that the 
property was similar °° in all essential particulars,®* 


South Park Comrs. v. Ayer, 237 Ill. 
211, 86 NE 704; Cleveland, etc., R. 
Co. v. Smith, 177 Ind. 524, 97 NE 
164; Coate v. Memphis R. Terminal 
Co., 120 Tenn. 525, 111 SW 923. 

[e] Compulsory settlement.—The 
fact that a sale was made to a water 
or other municipal board does not of 
itself show that it was a compulsory 
settlement rather than a fair trans- 
action in the market, so as to make 
it inadmissible on the question of 
value of neighboring land, where 
the board had statutory power to 
purchase as well as to condemn. 
O’Malley v. Com., 182 Mass. 196, 65 
NE 30. 

Ill.—Concordia Cemetery As- 
soc..v. Minnesota, ete, R. Co., 121 
Ill. 199, 12 NE 586. 

Mass.—Burley v. Old Colony R. Co., 
219 Mass. 483, 107 NE 365. 

Minn.—Stinson v. Chicago, etc., R. 
Co., 27 Minn, 284, 6 NW 784. 

N. J.—Packard v. Bergen Neck: R. 
yee 64 N. J. L: 553, 25 A 506. 


. C.—Bruner vy. Threadgill, 88 
N.C. 361. 

Tenn.—Lewisburg, etc., R. Co. v. 

Hinds, 134 Tenn. 293, 183 SW 985, 


LRAI916E 420. 

[a] A circumstance to be consid. 
ered in determining the propriety of 
the court’s exercise of discretion in 
this particular, as in other cases of 
relevancy as affected by remoteness, 
is whether it is reasonably within 
the power of the party presenting 
the evidence to produce evidence 
more probative. Pierce v. Boston, 
164 Mass. 92, 41 NE 227. 

53. Cal.—Dean v. Hawes, 29 Cal. 
Aw 689% 1bve b-bos: 

Ill.—Chicago Sanitary Dist. v. Boe- 
ning, 267 Ill. 118, 107 NE 810; Mar- 
tin v. Chicago, ete,,)(R. (Co;, 2220 D1. 
97, 77 NE 86. 

Iowa.—Mier v. Phillips Fuel Co., 
130 Iowa 570, 107 NW 621. 

Ky.—West Kentucky Coal Co. v. 
Dyer, 161 Ky. 407, 170 SW 967. 

Mo.—St. Louis Electrical Termi- 
nal R. Co. v. MacAdaras, 257 Mo. 
448, 166 SW 307. 

N. Y.—Manhattan R. Co. v. Stuy- 
vesant, 126 App. Div. 848, 111 NYS 
222. 

Tex.—Kirby v. Panhandle, etc., R. 
Co., 39 Tex. Civ. A. 252, 88 SW 281. 

54. Ky.—West Kentucky Coal Co. 
v. Dyer, 161 Ky. 407, 170 SW 967. 

Mass.—Benham vy. Dunbar, 103 
Mass. 365. 

N. J.—Laing v. United New Jersey 
Re 6te.4 UCo8 Sb 479N eas) 1517.6, CA: 
409, 33 AmSR 682. 

N. Y.—Bradshaw v. Rome, etc., R. 
Cow EN YS* 6912 

R. I.—Daigneault v. Woonsocket, 
18 R. I. 378, 28 A 346. 


Tenn.—Lewisburg, etc., R. Co. v. 
Hinds, 134 Tenn. 298, 183 SW 985, 
LRA1916B 420. 

Tex.—Ft. Worth, etc, R.. Co. v. 
Hapgood, (Civ. A.) 201 SW _ 1040, 


1042 [cit Cyc]; Foster vy. Atlir, (Civ. 
A.) 181 SW 520. 

[a] Wlustrations—(1) Sales of 
high land are not as a rule relevant 
as to the value of low. Daigneault 
v. Woonsocket, 18 R. I. 3878, 28 A 
246. (2) Sales of improved land are 
not relevant on the value of wild 
land. Fox v. Robbins, (Tex. Civ. 
A.) 70 SW 597. (8) Sales of wild or 
timberland in other localities are in- 
competent as evidence of the value of 
similar lands in the absence of evi- 
dence of the existence of a market 
value, Bradshaw v. Rome, etc. R. 
Coy DENYS Toe. 

{b] Proof of the value of lands 
presenting peculiar conditions of situ- 
ation or in other particulars requires 
relaxation of the strict requirements 
as to similarity of conditions attend- 
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including condition,®> character,°® and _ location,®” 
as to raise a logical inference that prac- 
tically the same elements of value are present in 
both eases,*§ or that any difference in value can he 
determined with approximate accuracy.®® 
also been held necessary, in the ease of personal 
property such as merchandise, that the sales sought 
to be shown should have been in similar quantities,®° 


SO, 


and in a market where the price 


ing probative instances of sale, in 
respect both to closeness of time and 
proximity in locality. Benham v. 
Dunbar, 103 Mass. 365 (island in Bos- 
ton harbor). 

[ec] Similarity in a subordinate 
particular does not make the testi- 
mony irrelevant. Chandler v. Ja- 
maica Pond Aqueduct Corp., 122 
Mass. 805 (holding that it is not 
enough that a lot is similar to the 
land in question only in being low 
and traversed by a brook). 

55. Ala.—Tennessee Coal, etc. R. 
Co. v. State, 141 Ala. 103, 37 S 433. 

Cal.—Dean v. Hawes, 29 Cal. A. 
689, 157 P 558. : 

Ill—Chicago, ete., R. Co. v. Kline, 
220 Ill. 334, 77 NE 229; Dady v. Con- 
dit, 209 Ill. 488, 70 NE 1088; O’Hare 
v. Chicago, ete. R. Co., 139 Tl. 151, 
28 NE 923: Weir v. Chicago, Sani- 
tary Dist., 160 Ill. A. 174; Penn Plate 
Glass Co. v. Jas. H. Rice Co., 117 
Tll, A. 356 [aff 216 Ill. 567, 75 NE 
246]; Dady v. Condit, 104 Ill. A. 507 
[aff 209 Ill. 488, 70 NE 1088]. 

Iowa.—Mier v. Phillips Fuel Co., 
180 Iowa 570, 107-NW 621; Cum- 
mins v. Des Moines, etce., R. Co., 
Iowa 397, 19 NW 268. 

Kan.—Kansas City, etc., R. Co. v. 
Weidenmann, 77 Kan. 300, 94 P 146. 

Mass.—Quincy Vv. Boston, 148 
Mass. 389, 19 NE 619; Thompson v. 
Boston, 148 Mass. 387, 19 NE 406; 
Lawton v. Chase, 108 Mass. 238. 

Mo.—St. Louis Electrical Termi- 
nal R. Co. v. MacAdaras, 257 Mo. 
448, 166 SW 307. 

N. J.—Laing v. United New Jersey 
R., ete., Co., 54 N. J. L. 576, 25 A 409, 
33 AmSR 682. 

Philippine—Manila vy. Estrada, 25 
Philippine 208. 

Tex. — Plainview Citizens’ Nat. 
Bank v. Slaton, (Civ. A.) 189 SW 
742: Ft. Worth v. Charbonneau, (Civ. 
A.) 166 SW 387; Koppe v. Koppe, 57 
Tex. Civ. A. 204, 122 SW 68. 

Ont.—Re Trust Co., 29 Ont. L. 462, 
5 OntWN 221, 15 DomLR 320. 

56. U.‘S.—In re Graves, 182 Fed. 


443. 

Tll—Aledo Terminal R. Co. v. But- 
ler, 246 Tll. 406, 92 NE 909; Chicago, 
etc., R. Co. v. Kline, 220 Ill. 334, 77 
NE 229. 

Mo.—Hewitt v. Price, 204 Mo. 31, 
102 SW 647, 120 AmSR 681. 

N. Y.—Manhattan R. Co. v. Stuy- 
vesant, 126 App. Div. 848, 111 NYS 
22. 

N. C.—Wadsworth Land Co. v. 
Piedmont Tract. Co., 162 N. C, 503, 78 
SE 299. 

R. I.—East Shore Land Co. v. Met- 
ropolitan Park Commn., 86 A 894. 

Tex—Ft. Worth v. Charbonneau, 
(Civ. A.) 166 SW 387; Koppe v. 
Koppe, 57 Tex. Civ. A. 204, 122 SW 
68 


fa] Extinguishment of easement. 
—‘‘In order that evidence of the 
amount paid to other persons for 
the extinguishment of the easement 
should be relevant and competent as 
to the amount of injury to be suf- 
fered by defendants, it would be nec- 
essary that it should appear not only 
that the easement to be extinguished 
was the same, but that the estates 
to be affected were so similar as to 
afford a basis of comparison.” Man- 
hattan R. Co. v. Stuyvesant, 126 App. 
Div. 848. 851, 1411 NYS 222. 

[b] Special adaptability.—In an 
action for the assessment of dam- 
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be supposed to 
as at the place 


It has 


may reasonably | an exception to 


x 
ages for land taken for park pur- 
poses, evidence of the price of other 
lands sold in that vicinity is not 
rendered incompetent because of spe- 
cial adaptability of the land for the 
purpose for which it was purchased, 
that contention going only to its 
weight. East Shore Land Co. v. 
Metropolitan Park Commn., (R. 1.) 86 
A 894, 

[ec] Newspaper market quotations 
cannot be rejected as evidence of the 
market value of the cattle in con- 


troversy because referring to a dif- 


ferent class, where there is evidence 
that the class of cattle in contro- 
versy were as valuable as the class 
referred to in the newspapers. Hous- 
ton Packing Co. y. Griffith, (Tex. 
Civ. A.) 164 SW 481. 

57. Ill.—Eldorado, etc., R. Co. v. 
Everett, 225 Ill. 529, 80 NE 281; Chi- 
cago, etc., R. Co. v. Mines, 221 Ill. 
448, 77 NE 898; Chicago, etc., R. Co. 
v. Kline, 220 Ill. 334, 77 NE 229. 

Iowa.—Simons v. Mason City, etce., 
R. Co., 128 Iowa 139, 103 NW 129. 

Mass.—Burley v. Old Colony R. 
Co., 219 Mass. 483, 107 NE 365. 

Mo.—Hewitt v. Price, 204 Mo. 31, 
102 SW 647, 120 AmSR 681. 

N. J.—Packard vy. Bergen Neck R. 
ree 54 N. J. L. 553, 25 A 506. 


. Y.—Huntington y. Attrill, 118 
N.Y. 365, 28 NE 544. 

N. C.—Wadsworth Land Co. v. 
Piedmont: Tract. Co., 162 N. C. 508, 
78 SE 299. 

Or.—Dallas v. Boise, 44 Or. 302, 
75 P 208. 

Tex. — Plainview Citizens’ Nat. 


Bank v. Slaton. (Civ. A.) 189 SW 742; 
Foster v. Atlir, (Civ. A.) 181 SW 
520; Koppe v. Koppe, 57 Tex. Civ. A. 
204, 122 SW 68; Kirby v. Panhandle, 
etc. eR. (Gos i899 sDexsi@iv.. Al 2522888 
SW 281. 

Wis.—Washburn v. Milwaukee, 
eres R. Co., 59 Wis. 864, 18 NW 


[a] Dlustrations. — The courts 
have excluded evidence of: (1) The 
value of water powers two miles dis- 
tant from those in controversy, where 
it was not shown that the conditions 
surrounding them were similar, so 
as to make their value equal. Dal- 
las v. Boise, 44 Or. 302, 75 P 208. 
(2) The price of a lot at a greater 
distance from a railroad than the 
lot in question. Newbold vy. Inter- 
national, ete., R. Co., 34 Tex. Civ. A. 
525, 78 SW 1079. (8) The price of 
property situated one-half mile away 
from the property in question. Eldo- 
rado, etc., R. Co. v. Everett, 225 Ill. 
529, 80 NE 281. (4) Sales of land 


nearer to a city. Chicago, ete., R. 
Go. v. yMimes; 221) 11).+448, 27) .NE 
898. ' 

[b] Considerable distance from the 
locus (1) does not disqualify evi- 


dence of sales, provided it does not 
otherwise connote such dissimilarity 
of conditions as to affect relevancy. 
Concordia Cemetery Assoc. v. Minne- 
sota, ete., R. Co., 121 Ill. 199, 12 NE 
536; Gardner vy. Brookline, 127 Mass. 
358. (2) This is especially true in 
case of wild lands. Mains v. Haight, 
14 Barb. (N. Y.) 76. (8) Distance is, 
however, a Gircumstance impairing 
the force of such evidence. Ham v. 
Salem, 100 Mass. 350; Packard v. 
Bergen Neck R. Co., 54 N. J. L. 553, 
25 A 506; In re Thompson, 1 Silv. 
Sup. 389. 5 NYS 3870 [aff 127 N. Y. 
463, 28 NE 389, 14 LRA 52]. 
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have been substantially the same 
where value is involved.*! If the 


evidence fails to meet the requirements stated above 
it will be rejected;®? and-indeed it has been laid 
down in a number of cases that the general rule. 
is that the value of property cannot be shown by 
evidence of what was paid for other property,®* and 
that where such evidence is admitted it is through 


the rule, recognized in cases where. 


. 58 Mass.—Burley v. Old Colony 
R. Co., 219 Mass. 483, 107 NE 365. 

N. J.—Ross v. Palisades Interstate 
Park Comrs., 90 N. J. L. 461, 101 A 
60. 

N. Y.—Galway v. Metropolitan El. 
R. Co., 18 NYS 47 [aff 128 N. Y..132, 
28 NE 479, 13 LRA 788]. 

N. C.—Belding v. Archer, 131 N. C. 
287, 42 SE 800. 

Tex.—Ft. Worth, ete, R. Co. v. 
Hapgood, (Civ. A.) 201 SW _ 1040, 
1042 [cit Cyc]; Plainview Citizens’ 
Nat. Bank vy. Slaton, (Civ. A.) 189 
SW 742. 

Ont.—Re Billings, 29 Ont. L. 608, 5 
OntWN 396, 15 DomLR 918, 16 Can 
RCas 375. 

{a] Basis of relevancy.—Rele- 
vancy of evidence of sales of similar 
land is based on the theory that the 
value of such similar lands is rele- 
vant to the value of the land in ques- 
tion. Paine v. Boston, 4 Allen 
(Mass.) 168; Galway v. Metropolitan 
Hl. R. Co., 13° NYS 47. faff 128 -N:_Y. 
132, 28 NE 479, 13 LRA 788]; Beld- 
ing v. Archer, 131 N.C. 287, 42 SE 


800. 

Chicago, ete., R. Co. v. Em- 
ery, 51 Kan. 16, 32 P 631; Pierce v: 
Boston, 164 Mass. 92, 41 NE 227; 
Houston Belt, etc. R. Co. y. Wilson, 
(Tex. Civ. A.) 176 SW 907. 

{a] The evidence is not excluded 
because of differences in: (1) Size. 
Sawyer v. Boston, 144 Mass. 470, 11 
NE 711. (2) Class of buildings. 


Pierce v. Boston, 164 Mass. 92, 41 
NE 227. (3) Nature of restrictions. 
Lyman v. Boston, 164 Mass. 99, 41 
NE 127. ® 

[b] A party is entitled to show 
points of difference in favor of his 
own land over the land sold. Chi- 
cago, etc., R. Co. v. Emery, 51 Kan. 
16, 32 P6381. 

{c] Circumstances enhancing the 
prices realized at the collateral sale 
may be shown. Wyman vy. Lexing- 
nore ete, R. Co, 13 .Metc...@Mass.) 

60. Penn Plate Glass Co. v. Jas. 
H. Rice-€o., 117 IN. A. 856% faites. 
THe 56%, FS NE24610y f 

61. Stein v. Hartshorne, 123 App. 
Div. 467, 108 NYS 323; Ft. Worth, 
etc., R. Co. v. Poindexter, (Tex. Civ. 
A.) 154 SW 581. 

62. See cases supra notes 50-61. 

63. U. S.—uU. S. v. Beaty, 198 Fed. 
284 [rev on other grounds 203 Fed. 
620, 122,CCA 16]; The Oceanica, 156 
Fed. 306. 

Cal.—Central Pac. R. Co. v. Pear- 


son, 85 Cal. 247; Reclamation Dist. 
No.. 730 v. Inglin, 31 Cal..A. 495, 
160 P 1098. 

Ga.—Selma, etce., R. Co. v. Keith, 
53 Gal 178. 


Tll.— Chicago v, Mullin, 285 Il. 
296, 120 NE 785; Crosby v. Dorward, 


248 Ill. 471, 94 NE 78, 140 AmSR 
230; Chicago, etc, R: Ce. v: Scott, 
225 Ill 352, 80 NE 404; Chicago 


Sanitary Dist. v. Pittsburgh, etc., 
R. Co., 216° Til. 575; Th, NE) 248 Toe 
ete; ete Co.) Vie Wilson, 34) DbecAs 

Iowa.—Hubbell v. Des Moines, 166 
Towa 581, 147 NW 908, AnnCas1916E 
592; Watkins v. Wabash R. Co., 137 
Iowa 441, 113 NW 924. 


Md.—Bonaparte v. Baltimore City, 
131 Md. 80, 101 A 594; Kenly. v. 
Washington County R. Co., 129 Md. 1, 
98 A 232. 

Mo.—Nugent v. Armour Packing 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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there is great difficulty in proving value in any 
No absolute rule in this respect 
ean be laid down, the matter being one which rests 
largely in the discretion of the trial court, to be 
exercised fairly under the circumstances presented 


other manner.*4 


in each ecase.® 


Further illustrations of the reception of evidence 
_of similarity on an issue of value are numerous,°¢ 
as where such evidence has been received in cases 
involving the value of contracts,*’ leases,®* crops,®® 


and coal or coal lands.”° 


Corporate stock. In an action on notes given for 
stock of a corporation, where the issue was as to 
whether it had been watered, evidence as to the 
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i 


same.?? 
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success of other corporations in the vicinity, operat- 
ing on the same plan has been held not admissible.” 

Partnership profits. 
against a copartner to recover his share of the net 
profits of the partnership during a certain year, 
evidence as to the profits or loss of the business 
during another year has been held inadmissible.?? 

Secondhand goods. 
secondhand goods, evidence as to the difference in 
the market value of similar goods is inadmissible, 
unless it is shown that the difference in the market 
value and the difference in the actual value is the 


In an action by one partner 


In an action for damages to 


XVI. ATTENDANT CIRCUMSTANCES 
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Co., (A.) 81 SW 506 [aff 208 Mo. 
480, 106 SW 648]. 


Nebr.—Union Pac. R. Co. v. Stan-| 


wood, 71 Nebr. 150, 91 
NW 656. 

N. J.—Montclair R. Co. v. Benson, 
36 N. J. L. 557. 

N. Y.—Eno v. New York El. R. Co., 
158 N. Y. 730, 53 NE 1125; Witmark 
Vv. New “York Bl. R..'Co;, 'L49!°Ni) Y: 
398, 44 NE 78; Jamieson v. Kings 
County Pl: Ry 'Co., 147° Nv -Y.- 322, 41 
NE 693; In re Thompson, 127 N. Y. 
463, 28 NE 389, 14 LURA 52; Hunt- 
ington v. Attrill, 118 N. Y. 365, 23 
NE 544; Matter of Hast 161st St., 159 
App. Div. 662, 144 NYS 717; Matter 
of New York, etc., R. Co., 151 App. 
Div. 50, 135 NYS 234; Matter of Cro- 
tona Park, 142 App. Div. 665, 127 
NYS 379; Manhattan R. Co. v. Stuy- 
vesant, 126 App. Div. 848, 111 NYS 
222 (quot infra note 64). 

Oh.—W. M. Southern Realty Co. v. 
Schmidt, 19 Oh. Cir. Ct. N. S. 488; 
Morison v. Cleveland; 17 Oh. Cir. Ct. 
N. S. 427. 

Or.—Oregon R., etc., Co. v. East- 
lack, 54 Or. 196, 102 P 1011, 20 Ann 
Cas 692. 

Pa.—Stone v. Delaware, etc., R. 
Co., 257 Pa. 456, 101 A 813; Roberts 
v. Philadelphia, 239 Pa. 339, 86 A 
926; Rea v. Pittsburg, etc., Co. 229 
Pa. 106, 78 A 73, 140 AmSR 721; 
Neely v. Western Allegheny R. Co., 
219 Pa. 349, 68 A 829; Gorgas_v. 
Philadelphia, etc., R. Co., 215 Pa. 
501, 64 A 680, 114 AmSR 974; Penn- 
sylvania Schuylkill Valley R. Co. v. 
Ziemer, 124 Pa. 560, 17 A 187; Pitts- 
burgh, etc., R. Co. v. Vance, 115 Pa. 
395; 8 A’ 764; Pittsburgh, ete. R. 
Co. v. Patterson, 107 Pa. 461; Penn- 
sylvania, etc., R., etc. .Co. v. Bun- 
nell, 81 Pa. 414; East Pennsylvania 
R. Co. v. Hiester, 40 Pa. 53. 

Tex.—Terrell v. Proctor, (Civ. A.) 
172: SW 996; Dennis v. Dallas, etc., 
R. Co., (Civ. A.) 94 SW 1092. 

Wash.—State v. Spokane County 
Super, Ct., 55 Wash. 64, 104 P 148. 

W. Va.—Buckhannon, etc., Co._v. 
Great Scott Coal, etc., Co, 75 W. Va. 
423, 83 SE 1031. ; 

Wis.—O’Day v. Meyers, 147 Wis. 
549, 133 NW 605; Monture v. Regling, 
140 Wis. 407, 122 NW 1129. 

[a] To test the knowledge of a 
witness such sales may be gone into. 
Watkins v. Wabash R. Co., 137 Iowa 
441, 113 NW 924. 

64. Wangdon v. New York, 13838 
N. Y. 628, 31 NE 98: Manhattan R. 
Co. v. Stuyvesant, 126 App. Div. 848, 
850. 111 NYS ‘222. 

“The general rule is well estab- 
lished that a party may not establish 
the value of his own land by show- 
ing what was paid for another parcel 
similarly situated. ... An exception 
to this rule has been admitted where 
the difficulty of otherwise proving 
value is very great, and the other 
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A. Capability. Evidence of acts or oc- 
eurrences which were done or’ which occurred at 
times other than that to which the inquiry relates 
may be received, where the doing of such acts or the 


property is so similar in kind and 
character to that to be acquired that 
the evidence is reasonably satisfac- 
tory.” Manhattan R. Co. v. Stuyves- 
ant, supra. 

65. Chicago Sanitary Dist. v. Boe- 
ning, 267 Ill. 118, 107 NE 810; Aledo 
Terminal R. Co. v. Butler, 246 Ill. 


406, 409, 92 NE 909; Patterson v. 
Baltimore, 127. Md. 233, 96 A 458; 
Burley--v. Old Colony ~R, ‘Cor;,- 219 


Mass. 483, 107 NE 365; Brown v. New 
Jersey Short Line R. Co., 76 N. J. L. 
GO As oale 

“Tt must, of necessity, rest largely 
within the discretion of the trial 
judge to determine whether such 
other lands have sufficient similarity 
so that evidence of what they sold 
for would aid the jury in determin- 
ing the value of the lands sought to 
be condemned.” Aledo Terminal R. 
Co. v.-Butler, supra. 

Discretion of court generally see 
supra § 834. 

[a] Discretion of court not abso- 
lute.—Kansas City, etc, R. Co. v. 
Spitlog, 45 Kan. 68, 25 P 202; Paine 
v. Boston, 4 Allen (Mass.) 168. 

66. See cases infra notes 67-70. 

67. Loughery vy. Huxford, 206 
Mass. 324, 92 NE 328 (in an action 
for interfering with plaintiff's azency 
contract with certain canning com- 
panies, resulting in a cancellation of 
the contract and defendants obtain- 
ing it, evidence as to the sales made 
by plaintiff or defendants prior to 
the year in which plaintiffs obtained 
the contract, while inadmissible to 
show the rule of damages or as con- 
clusively showing the amount of 
damages, was admissible as bearing 
on the value of the contract to plain- 
tiffs and the amount of damages 
suffered by its breach, although it 
covered sales for the whole business 
year, while the principal’s breach of 
contract did not occur until after 
eight months of the vear had ex- 
pired). 

68. Kjelsberg v. Chilberg, 177 Fed. 
109, 100 CCA 529; Peden Iron, etc., 
Co. v. Jenkins, (Tex. Civ. A.) 203 
Sw 180. 

[a] Of lease.—In arriving at the 
value of an oil lease at a certain 
time, it was proper to admit evidence 


of value of a similar adjoining lease, 
the conditions regarding the two 
leases, improvements, quality, etc., 


being alike, of what the adjoining 
lease could have been sold for under 
the existing conditions, and of the 
price at which a fraction of acres 
adjoining such land was sold. Pe- 
den Iron, ete., Co. v. Jenkins, (Tex. 
Civ. A.) 203 SW 180. , 
[b] Mining lease.—In an _ action 
for breach of a contract to lease a 
mine, evidence of the profits made 
under a like lease of the same prop- 
erty to others during the same pe- 
riod, in connection with evidence that 


happening of such occurrence tends to establish 
capability for doing the aets or producing the re- 
sult in question,’* or the possibility that the aet in 
question might have been done.75 


Sueh evidenee 


plaintiff would have worked the 
premises practically in the same 
manner had the lease been executed 
to him, was competent on the issue 
of damages. Kjelsberg v. Chilberg, 
177 Fed. 109, 100 CCA 529, 

69. International Agricultural 
Corp. v. Abercrombie, 192 Ala. 50, 68 
S 873; Dennis vy. Crocker-Huffman 


and, etc, Co., 6 Cal. A: 58) 91 P 
oO. 
{a] In an action for the destruc- 


tion of a crop of potatoes, potato 
raisers in the neighborhood whose 
lands were similarly situated and of 
the same character of soil, and who 
were raising their potatoes under the 
same conditions, were properly per- 
mitted to testify as to the yield from 
their lands. Dennis v. Crocker-Hoff- 
man Land, ete., Co., 6 Cal. A. 58, 91 
BP 426. 

[b] On an issue as to damages to 
land, evidence as to the crop pro- 
duced on similar, but inferior lana, 
was admissible as a basis for esti- 
mating damages. International Ag- 
ricultural Corp. v. Abercrombie, 192 
Ala. 50, 68 S 873. 

70. Home Ice Factory v. Howells 
Min. Co., 157 Ala. 603, 48 S 117. 

[a] Where the quality of coal is 
in issue, it is permissible to show 
the quality of coal which, although 
not a part of the coal involved, is of 
exactly the same kind. Home Ice 
Factory v. Howells Min, Co., 157 Ala, 
603, 48 S 117. 

[b] Existence of coal on land.— 
Testimony as to the existence of coal 
on neighboring land is incompetent 
to show the existence of coal on land 
sought to be condemned. Eldorado, 
etc., R. Co. v. Sims, 228 Ill. 9, 81 NE 


71. Loud v. Solomon, 188 Mich. 7, 
154 NW 73. 
72. Hatzfeld v. Walsh, 55 Tex. 


Civ. A. 573, 120 SW 525. 

73. Galveston, etc., R. Co. v. Wall- 
raven, (Tex. Civ. A.) 160 SW 116 
(household goods and wearing ap- 
parel). 

74, Louisville, etc., R. Co. v. Bates, 
8 KyL 701; Rouse y. Detroit Electric 
R. Co., 128 Mich. 149, 87 NW 68; 
Pennsylvania Co. v. Philadelphia, 
etc., R. Co., 11 Pa. Co. 482; St. Louis, 
etc., R. Co. v. Gunter, 44 Tex. Civ. 
A. 480, 99 SW 152. . 

fa] Thus where, in an action for 
injuries by collision with a _ street 
car, servants of defendant testified 
as to the rate of speed at which the 
car was running, stating that it 
could not run any faster on the 
street where the accident occurred 
because of lack of power and rough 
track, it was held proper to admit 
evidence in rebuttal as to the speed 
of cars on such track at other times. 
Rouge v. Detroit Electric R. Co., 128 
Mich, 149, 87 NW 68. 

75, Blalock v. Randall, 76 Ill. 224. 
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may be received on an inquiry as to whether a ma- | 
chine is capable of doing certain work;’® whether 
a horse can attain a certain speed;’’ whether a 
structure *® or steam whistle’® is caleulated to 
frighten horses; and in general whether any cause 
is capable of producing a given result.®° It may 
also be permissible to show knowledge as an ele- 
ment of capability.*? 

[§ 857] B. Skill. Possession of the skill neces- 
sary to do a certain act may be an attendant cir- 
cumstance of probative value in identifying the 
doer of the act. Existence of such skill may be 
shown by prior acts indicative of its possession,®? 
but skill shown at a later period does not establish 
it: at a time earlier by an appreciable interval.*® 
Where the act in question shows lack of skill or was 
done in a bungling manner, evidence that the party 
claimed to have done the act is so unskilled that 
he would have done it in that way, if at all, has 
been regarded as competent.** 


XVII. 
[§ 860] A. Results Where Alleged Cause 
Present. Where the question is which of several 


antecedent circumstances is the cause of a given 
effect, it is logically relevant to show that on other 
occasions the presence of a particular antecedent 
has produced similar results, the other antecedents 


76. Baber v. Rickart, 52 Ind. 594;|7 S 302. 


EVIDENCE 


[§§ 856-860 

[§ 858] ©. Presence at Given Locality. Acts 
done at a time other than that in question may 
be competent to show that a person was present 
at a particular place at a given time.*® 

[§ 859] D. System of Coordinate Action. An 
attendant circumstance of highly probative value 
may in some cases be found in the existence of such 


a series or system of coordinated or corelated facts | 


as lead to the inference that the particular act 
which is under investigation must have been done 
as a necessary part of a general plan to attain 
a definite object and that it was done by the person 
to whose real or. supposed interest the particular 
act would redound. The acts or other facts con- 
stituting such an attendant circumstance may be 
shown ®° to indicate the existence of a systematized 
plan 8? or comprehensive design,®§® and they may 
be shown notwithstanding the fact that the various 
acts cover an extended period of time.®® 


CAUSATION ESTABLISHED BY INDUCTION ‘ 


being varied. This is in accordance with the canon 
of inductive reasoning that ‘‘if two or more in- 
stances of the phenomenon under investigation have 
only one circumstance in common, the circumstance 
in which alone all the instances agree, is the cause 
(or effect) of the phenomenon.’’®° Consequently 


Ga.—Chapman y. State, 112 Ga. 56, 
37 SEH 102. 


Waters’ Patent Heating Co. v. Smith, 
120 Mass. 444. 


77. Whitney v. Leominster, 136 
Mass. 25 
78. House v. Metcalf, 27 Conn. 


631; Elgin v. Thompson, 98 Ill. A. 
358; Darling v. Westmoreland, 52 
Nz H. 401, 13° AmR. 55. 

79. Crocker v. McGregor, 
282, 49 AmR 611. 

80. U. S.—Southern Bell Tel., etc., 
Co. v. Watts, 66 Fed. 460, 13 CCA 579. 

Til.—Cooper v. Randall, 59 fl. 317. 

Ky.—Carpenter v. Laswell, 63 SW 
609, 23 KyL 686. 

Mass.—Lane v. Moore, 151 Mass. 
87, 23 NE 828, 21 AmSR 430 

N. -H.—Valley Vv. Concord, etc., R. 
Col; 68: IN. YH .5 465538 <A. 3833 Darling 
Vv. ‘Westmoreland, 52 N. EH. 401, 13 
AmR 55. 

Tex.—Phceenix Assur. Co. v. Sten- 
son, (Civ. A.) 63 SW 542. 

81. Du Bois v. Peo., 200 Ill. 157, 65 
NE 658, 93 AmSR 183. ‘ 

82. Paducah First Nat. Bank v. 
Wisdom, 111 Ky. 135, 63 SW 461, 23 
KyL 530. 
~ [a] On an issue of forgery it is 
not competent to show that a per- 
son has the requisite amount of 
skill, or has in point of fact com- 
mitted other forgeries. Costelo v. 
Crowell, 139 Mass. 588, 2 NE 698. 

83. Leighton v. Sargent, 31 N. H. 
119, 64 AmD 323 (two years). 

84 Clark v. Com., 111 Ky. 443, 63 
SW 740, 23 KyL 1029 (abortion). 

85. Mo.—State v. Spray, 174 Mo. 
569, 74 SW 846. 

N. H.—State v. Wentworth, 37 
N. H. 196. 

Oh.—Coble vy. State, 31 Oh. St. 109. 

R. I.—State v. Fitzsimon, 18 R. I. 
236, 27 A 446, 49 AmSR 466. 

Tex.—Nelson v. State, 51 Tex. Cr. 


349, 101 SW 1012. 
86. Hawes v..State, 88 Ala. 37, 7 
S 302; Rioux v. Cronin, 222 Mass. 


131, 109 NE 898; Faucett v. Nichols, 
64 N. Y. 377. 

87. U. S—New York Mut. L. Ins. 
Co. wictArmstrongs, 1177). S.95914 16 
SCt 877, 29 L. ed. 997; Columbia- 
Knickerbocker Trust Co. v. Abbot, 
247 Fed. 833, 160 CCA 55; Stewart 
v. Wright, 147 Fed. 321, 77 CCA 499 
feertiorari den 203 U. S. 590, 27 SCt 
177.51 Jaed. 330). 

Ala.—Hawes v. State, 88 Ala 37, 


76 Me. 


Cal.—Peo. v. Van Ewan, 111 Cal. 
144, 43 P 520. 

Iowa.—American Express Co. v. 
Des Moines Nat. Bank, 152 NW 625; 
Marcus First Nat. Bank y. Wise, 172 
Iowa 24, 151 NW 495. 

Mass.—Fowle v. Child, 164 Mass. 
210, 41 NE 291, 49 AmSR 451; Tyson 
v. Booth, 100 Mass. 258. 


Tex. —Gray v. Freeman, 37 Tex. 
@ive Ac 556, 84 SW 1105. 

Utah—Smith v. Gilbert, 49. Utah 
510, 164 P 1026. ; 

Wash.—Ryan vy. Dowell, 86 Wash. 


76, 149 P 343. 

Tal Tn a prosecution for larceny 
of eighteen head of cattle, evidence 
that ‘while defendants were driving 
away the cattle they also took a 
bull belonging to another person was 
admissible, as it was part of the 
same transaction. Lowe v. State, 
134 Ala, 154, 32 S 273. 

{b] Fraud.—In a suit for money 
deposited as security for a note in a 
safety vault, which neither party 
could open except in the other’s pres- 
ence or with his written consent, it 
appeared that defendant, with plain- 
tiff’s written consent, went to the 
vault and found only worthless pa- 
per. It was held that evidence of 
other acts of fraud by plaintiff in the 
course of his transactions with de- 
fendant during the same period of 
time were admissible to prove that 
he removed the money himself by 
fraud while at the vault with defend- 
ant. Fowle v. Child, 164 Mass. 210, 
214, 21 NE 291, 49 AmSR 451. 

[ec] False representations (1) sim- 
jlar to those in issue may be shown 
as tending to prove a general scheme 
to defraud. Smith v. Gilbert, 49 
Utah 510, 164 P 1026. (2) But where 
the issue is as to whether defendant 
relied on plaintiff's alleged misrepre- 
sentations, evidence that others re- 
lied on similar misrepresentations 
does not tend to establish a general 
scheme to defraud and is not admis- 


sible. Smith v. Gilbert, supra. 
88. U. S.—Butler v. Watkins, 13 
Wall. 456. 20 L. ed. 629; Cunard SS. 


Co. v. Kelley. 115 Fed. 678, 53 CCA 
210; Mudsill Min. Co. v. Watrous, 61 
Fed. 163. 9 CCA 415. 
Cal.—Peo. v. Cobler, 108 Cal. 538, 
pur re Peo. v. Gray, 66 Cal. 271, 


Ind.—Card y. State, 109 Ind. 415, 
9 NE 591. 

Iowa.—Hemphill v. Cedar Rapids, 
etc., R., ete., Co., 169 Iowa 498, 151 
NW 449. 

Kan.—State vy. Folwell, 14 Kan. 105. 
see —Tyson y. Booth, 100 Mass. 

Minn.—State v. Ames, 90 Minn. 
183, 96 NW 330; Moline-Milburn Co. 
v. Franklin, 37 Minn. 137, 33 NW 323. 

Mo.—State v. Tabor, 95 Mo. 585, 
8 SW 744. 

Nebr.—Barbar y. Martin, 67 Nebr. 
445, 93 NW 722. 
pat Y.—Faucett v. Nichols, 64 N. Y. 

Pa.—Homewood People’s Bank vy. 


Marshall, 228 "Pa. 289, ~72; -A.. 627; 
Goersen--v. Com., 106 2a, 477 on 
AmR 534, 


S. D.—State v. Halpin, 16 S. D. 
170, 91 NW 605. 

Tex.—White v. State, 11 Tex. 769; 
Western Union Tel. Co. v. Simmons, 
(Civ. A.) 93 SW 686. 

Vt.—State v. Eastwood, 73 Vt. 205, 
50 A 1077. 

Eng.—Makin y. Atty.-Gen., Cag 

2 


AS Gobi. Ree acy. branes. tu: 
Cc. C. 128. 
{a] The reason for the rule is 


that, when once system is proved, 
each particular part of the system 
may be explained by the other parts 
which go to make_up the whole. 
Card v. State, 109 Ind. 415, 421, 9 
NE 591. 

[b] Connection necessary. — (1) 
Mere proof of a conspiracy to do 
other acts, similar to, but not con- 
nected with, the act in controversy, 
does not make evidence of what was 
done in connection with such other 
acts admissible. Towne v. Peo., 89 
Tll. A. 258; State v. Faulkner, 175 
Mo. 546, 75 SW 116; State v. May, 
142 Mo. 185, 43 SW 687: Barber v. 
State, (Tex. Cr.) 70 SW 210. (2) 71t 
is not sufficient that two transac- 
tions should each be part of a 
scheme. They must be parts of the 
same scheme. Snaffner v. Cob., 72 
Pa. 60, 13 AmR 649. 

89. Com. vy. Robinson, 146 Mass. 
571, 16 NE 452; McGlasson v. State, 
| 37,Tex. Cr. 620, 40 SW 503, 66 AmSR 

90. Mills Logic, c 8 § 1. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


j 


— -§§ 860-862] 


be 


evidence of the persistent recurrence of a given 
result when one antecedent alone remains constant 
is received and regarded as highly probative that 
this antecedent is the cause of the result.%1 Such 
evidence is relevant where it is claimed that the 
occurrence out of which the action arose was due 
to a defect in a hedge,®? a highway,°* machinery,® 
or a roadbed;*> to an improper system of directing 
the affairs of a municipal corporation;®* or to the 
frightening of a horse or other animal by a par- 
ticular structure,®’ steam whistle,®* or other thing.® 
On the other hand it is entirely relevant to prove 
instances where the alleged cause was present and 
the result failed to follow,! provided, but not unless, 
the other conditions are shown to be sufficiently 
similar to render the evidence relevant.2 Remote- 
ness of the other occurrences merely goes to the 
weight of the evidence.’ 

[§ 861] B. Results Where Alleged Cause Ab- 
sent. It is a canon of inductive reasoning that ‘‘if 
an instance in which the phenomenon under investi- 


EVIDENCE 
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gation occurs, and an instance in which it does not 
occur, have every circumstance in common save 
one, that one occurring only in the former; the 
circumstance in which alone the two instances dif- 
fer, is the effect, or the cause, or an’ indispensable 
part of the cause of the phenomenon.’’* It is: 
therefore competent, as tending to fix the cause of a. 
certain result, to show other instances where the 
specified cause was not present in a combination of 
antecedents otherwise similar, and the result did 
not follow;> or, on the other hand, as tending 
to refute a contention that a result was the effect 
of a certain cause, to show other instances where 
the alleged cause was not. present but the same 
resul€é nevertheless followed.® 

-[§ 862] ©. Results Indicating a Different: 
Cause. It has been considered that where a cer- 
tain cause is claimed to have produced a particular 
result it is competent to show other occurrences on 
other occasions which indicate that there was an- 
other cause for the result,’ although evidence of 


91. Ala.—Birmingham vy. Starr, 
112 Ala. 98, 20 S 424. 
Tll—Rowlands y. Elgin, 66 Ill. A. 


66. 

Iowa.—Schmidt v. Dubuque Coun- 
ty, 136 Iowa 401, 113 NW 820. 

Kan.—Junction City v. Blades, 1 
Kan. A. 85, 41 P 677. 

Me.—Crocker v. McGregor, 76 Me. 
282, 49 AmD 611. 

Md.—Baltimore, etc., R. Co. v. Sat- 
tler, 100 Md. 306, 59 A 654. 

Mass.—Hunt v. Lowell Gas Light 
Co., 8 Allen 169, 85 AmD 697. 

Minn.—Harris v. Simplex Tractor 
Co., 140 Minn. 278, 167 NW 1045. 

N. Y.—Kuh v. Metropolitan El. R. 
Co.,. 58 N.Y. Super. 138, 9 NYS. 710. 

Tex.—Houston Cotton Oil Co. v. 
Trammell, (Civ. A.) 72 SW 244; 
Soe v. Wolnitzek, (Civ. A.) 683 SW 
058. 

Eng.—Reg. v. Cooper, 1 Q. B. D. 19. 

[a] Discretion as to particulars.— 
‘How far the plaintiff shall be per- 
mitted to go into particulars in of- 
fering such evidence should depend 
somewhat on the circumstances of 
the case, and must, within reasonable 
limits, be left to the discretion of the 
presiding judge.” Hunt v. Lowell 
Gas Light Co., 8 Allen (Mass.) 169, 
171, 85 AmD 697 (per Chapman, J.). 

[b] Complication of causes tend- 
ing to vary result—(1) A railway 
company, in an action by a conductor 
for wages, claimed a_ set-off for 
moneys collected by him and not ac- 
counted for. It was held that the 
set-off could not be proved by mere 
comparison of his returns with those 
of another conductor running alter- 
nate days over the same route. Den- 
ver, etc:, R. Co. v. Giasscott, 4 Colo. 
270. (2) In an action on a note given 
for a machine, it was held error to 
admit evidence that another machine 
furnished by the same manufacturer 
failed through similar defects where 
the issue was whether the machine 
in question failed through defects in 
its construction or by mismanage- 
ment, Craver v. Hornburg, 26 Kan. 

°22. Rogers v. New York, etc, 
Bridge. 159 N. Y. 556, 54 NE 1094. 

93. U. S.—District of Columbia v. 
Arms, 107 U. S. 519, 2 SCt 840, 27 
L. ed. 618. 

Ala.—Southern R. Co. v. Posey, 124 
Ala. 486, 26 S 914. 

Colo.—Sanderson vy. Frazier, 8 Colo. 
79. 5 P 632, 54 AmR 544. 

Tll—Tavlorville v. Stafford, 196 
Tll. 288, 68 NE 624. 

Kan.—Madison Tp. v. Scott, 9 Kan. 
ASL Oka Ole 

Ky. — Georgetown, ete. Turnp. 
Road Co. v. Cannon, 12 Kyl 257. 

N. H —Dow v. Weare, 68 N. H. 345, 
44 A 489. 

N. Y.—Burns v. Schenectady, 24 


Hun 10. 

Oh.—-Liake Shore, etc., R. Co. v. 
Beall,13; Oh. Cir. Ct. 605, 6 -Oh.. Cir. 
Dec. 250. 

Pa.—Beardslee y. Columbia Tp., 5 
LackLegN 290. 

94. Georgia Cotton Oil Co. v. 
Jackson, 112 Ga. 620, 37 SE 873; Fra- 
ser v. Schroeder, 163 Ill. 459, 45 NE 
288; Harris v. Simplex Tractor Co., 
140 Minn. 278, 167 NW 1045; Hansen 
v. Seattle Lumber Co., 41 Wash. 349, 
83 P 102. 

95. Wilder v. Metropolitan St. R. 
Co., 10 App. Div. 364, 41 NYS 931 
{aff 161 N. Y. 665 mem, 57 NE 1128 
mem]. 

96. Augusta v. Hafers, 61 Ga. 48, 
34 AmR 95. 

97. House v. Metcalf, 27 Conn. 
631; Elgin v. Thompson, 98 Ill. A. 
358; Darling v. Westmoreland, 52 
N. H. 401, 13 AmR 55; McCormick 
be Kampmann, 102 Tex. 215, 115 SW 

4, 

98. Crocker v. McGregor, 76 Me. 
282, 49 AmR 611; Hill v. Portland, 
ete., R. Co., 55 Me. 438, 92 AmD 601. 

99. Brown v. Eastern, etc., R. Co., 
22 Q. B. D. 391 (pile of road scrap- 
ings). 

1. Birmingham Union R. Co. y. Al- 
exander, 93 Ala, 133, 9 S 525; Shirley 
v. Keagy, 126 Pa. 282, 17 A 607; Gulf, 
etc., R. Co. v. Dooley, 62 Tex. Civ. A. 
345, 131.SW 881. 

{a] Thus (1) in an action for neg- 
ligence in leaving a piece of pipe 
suspended from a_ water-tank by 
which plaintiff’s intestate, a brake- 
man, was injured, evidence that the 
pipe had hung there for years and 
no one had been injured was rele- 
vant. East Tennessee, etc., R. Co. 
v. Thompson, 94 Ala. 636, 10 S 280. 
(2) Where, in an action for the price 
of a lot of frozen fish, defendant 
contended that they were worthless, 
and had been thawed and frozen 
several times while in plaintiff’s pos- 
session, and put in evidence the state 
of the thermometer during this time. 
Plaintiff was entitled to put in evi- 
dence that other fish of a similar de- 
scription, stored in the same place 
for the same time, did not thaw, and 
were taken out afterward in good 
condition. Hodgkins v. Chappell, 128 
Mass. 197. 

[b] Evidence rejected.—In an ac- 
tion against a ferry man for breach 
of his contract for transportation of 
animals which fell off the hoat and 
were drowned through his alleged 
negligence in not furnishing the boat 
with barriers, evidence that just such 
a boat had been used to transport 
animals over the ferry for thirty 
years. and no accident had ever oc- 
curred before, was held inadmissible, 
as not being pertinent to the issue. 
Lewis v. Smith, 107 Mass. 334. 


2. Hawks y. Charlemont, 110 Mass. 
110; Standish v. Washburn, 21 Pick. 
(Mass.) 287. 

[a] TDlustrations—(1) In an ac- 
tion by a purchaser of a filter to re- 
cover payments made, on the ground 
of breach of guaranty as to work 
which would be done by the filter, 
defendant was not entitled to show 
that other filters constructed by him, 
and used for filtering water of the 
same character, satisfied their own- 
ers, where it did not appear that the 
proof offered would show that the 
filtered water was used for the same 
Purpose, or that the other filters 
were constructed the same as _ that 
in dispute. Jewell Filter Co. v. Kirk, 
200 Ill. 382, 65 NE 698 [aff 102 Ill. 
A. 246]. (2) In an action for over- 
flowing land during certain years by 
means of a dam, evidence that other 
persons maintained a dam at the 
Same place during prior years, and 
that no damage resulted, was prop- 
erly excluded, where it was not 
shown that the former dam was of 
the same kind or height as that main- 
tained by defendant. Crossen v. 
Grandy, 42 Or. 282, 70 P 906. 

3. Lake Shore, etc., R. Co. v. Beall, 
ig7 Ob Cir, -Ct. 6065, 6. Oh. Cir, Dec. 

4, Mills Logic c 8 § 2. 

5. Waterman-Waterbury Co. v. 
Wyoming Tp. School Dist. No. 2, 182 
Mich. 498, 501, 148 NW 673, LRA 
1915B 626 [cit Cyc]; Avery v.'Bur- 
rall, 118 Mich. 672, 77 NW 272; Chase 
v. Blodgett Milling Co., 111 Wis. 
655, 87 NW 826. 

{a] Thus in an action for dam- 
ages for negligently and carelessly 
shelling popcorn so as to crack the 
kernels and render the corn unmar- 
Ketable, evidence that corn from the 
same crib, in the same condition, and 
raised the same year, had been 
shelled by other parties without in- 
juring it, was held admissible. Chase 
v. Blodgett Milling Co., 111 Wis. 
655, S7-NW 826. 

6. Cal.—Fogel v. San Francisco, 
etc. RK: Cos. 5 7Cal. WnrepyCGas. 104. 
42 P 565; Remy v. Olds, 4 Cal. Un- 
tae Cas. 240, 34 P 216, 21 LRA. 

Ind.—Lot v. Scott, 103 Ind. 155, 2 
NE 560. 

Mass.—Bradford v. Boylston F. & 
M. Ins} Cony 1iePick,7.162. 

Pa.—Vautier v. Atlantic Refining 
Go. 82391, bases) lb, 9 Ay 814 [Lanat 
Cyc]. 

Eng.—Folkes vy. Chadd, 3 Dougl. 
157. 26 ECL 111, 99 Reprint 589. 

fa] Such evidence is not neces- 
sarily conclusive that the alleged 
cause was not the real cause. Dor- 
man v. Ames, 12 Minn. 451; Haynes 
‘vv. Burlington, 38 Vt. 350. 

7. Wilmington Dental Mfg. Co. v. 


766 [22C.J.] 


this character has been rejected as introducing new 
and unnecessary issues into the case.® 
possible logically to contend that, where a new ele- 


[§ 863] A. In General. 


receives evidence through three channels: 
Evidence by in- 
spection or real evidence is such evidence as is 
addressed directly to the senses of the court or jury 
without the intervention of the testimony of wit- 
nesses, as where various things are exhibited in 
open court, or where the jury is permitted to go 
out of the court room for the purpose of inspecting 
a locality or an object not capable of production in 
Such evidence is not confined to that 
which is perceived by the sense of vision, but other 
applications are found in cases where the triers of 
fact ascertain something through the sense of hear- 


tion, documents, and witnesses.’° 


ecourt.?? 


Adams Express Co., 13 Del. 329, 32 
A 250; Whitaker v. Bank of Eng- 
land, 6 C. & P. 700, 25 ECL 646. | 

[a] The rule has been applied in 
a case involving dishonor of bills. 
Whitaker v. Bank of England, 6 C. 
& P. 700, 25 ECL 646. 

8. Hathaway v. 148 
Mass. 85, 19 NE 18. 

{a] Tllustration.—Where, in an ac- 
tion for being bitten by a dog, it was 
a disputed question whether plain- 
tiff’'s wound was caused by the bite 
of a dog or by a fall, and a physician 
had testified that it was impossible 
for a fall to have produced the in- 
jury, evidence that a scar on the face 
of a witness, similar to plaintiff's 
scar, was made by a fall at or near 
the place where plaintiff received his 
injury is not admissible. “If this tes- 
timony had been admitted, the plain- 
tiff might have introduced other evi- 
dence to contradict it; and thus a 
new issue would have been pre- 
sented, having nothing to do with 


Tinkham, 


the issue on trial.” Hathaway _ v. 
‘Tinkham, 148 Mass. 85, 87, 19 NE 
18. 

9. Finn v. Clark, 12 Allen (Mass.) 
522. 

TO;-2heedv.. Terr. 1, OK Cr. 281, 


488, 98 P 583, 129 AmSR 861 [quot 
Cyc]. 

11. U. S—Bag v. Martin, 108 
Hede33, 47) COA as: Osborne v. De- 
troit, 32 Fed. 36 {rev on other 
grounds 185 U. S. 492, 10 SCt 1012, 
34 L. ed. 260]. 

Ala.—Pate v. State, 150 Ala. 10, 
43 S 348; Northern Alabama R. Co. 
v. Mansell, 138 Ala. 548, 36 S 459. 

Cal.—Thomas Fruit Co. v. Start, 
107 Cal. 206, 40 P 336. 

Conn.—State v. Smith, 49 Conn. 376. 

D. C.—Distriet of Columbia v. Dur- 
yee, 29 App. 327, 10 AnnCas 675. 

Ga.—Franklin v. State, 69 Ga. 36, 
47 AmR 748. 


Ill—Quincy Gas, etc., Co. v. Bau- 
mann, 203 Ill. 295, 61 NE 807 [aff 
104 Tll. A. 600]; Tudor Iron Works 


v. Weber, 129 Th. 535; American Ex- 
press Co. v. Spellman, 90. “T8455 
MclIlwain v. Gaebe, 128 Ill. A, 209. 
Ind.—Story v. State, 99 Ind. 413. 
Iowa.—Reddin vy. Gates, 52 Iowa 
210, 2 NW 1079; Stockwell v. Chi- 
cago, ete., R. Co., 43 Iowa 479. 
Kan.—Ort v. Fowler, 31 Kan. 478, 
2 P 580, 47 AmR 501. 
La. —Spurlock v. Shreveport Tract. 
Cone Siiay tl A2 Sy orb: 
Mass.—Boucher v. Robeson Mills, 


182 Mass. 500, 65 NE 819; Com, v. 
Allen, 128 Mass. 46, 35 AmR 356; 
Brown v. Foster, 113 Mass, 136, 18 
AmR 4638; Morton .yv. Fairbanks, 11 
Pick. 368. 

Mich.—Benson v. Raymond, 142 
Mich. 357, 105 NW 870, 108 NW 660; 
Warren v. City Electric R. Co., 141 
Mich. 298, 104 NW _ 613; Stevenson 
v. Michigan, Log Towing Co., 103 


The tribunal of fact 
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ment is added, 
It is further 


XVIII. INSPECTION 


inspec- [§ 864] 


Mich. 412, 61 NW 536; National Cash 
Register Co. v. Blumenthal, 85 Mich. 
464, 48 NW 622; Hudson v. Roos, 76 
Mich. 173, 42 NW 1099. 
Minn.—Hatfield v. St. Paul, etc., R. 
Co., 33 Minn, 130, 22 NW 176, 53 
AmR 14; Smith v. St. Paul City R. 
ae 32 Minn. 1, 18 NW 827, 50 AmR 


‘i oMiss.—Dillard v. State, 58 Miss. 
68. 
Mo.—State v. Long, 209 Mo. 366, 
108 SW 35. 
Nebr.—Savary v. State, 62 Nebr. 
166, 87 NW 34 
J.—Gaunt v. State, 50 N. J. 


ue 490, 14 A 600 [rev on other 
grounds 5S2ENG Fe TTS Ae 135, 

N, Y.—McKay v. Lasher, 121 N. Y. 
477, 24 NE 711; Peo. v. Buddensieck, 
103 N. Y. 487, 9 NE 44, 57 AmR 766; 
King v. New York Cent., ete., R. Co., 
G2 Ne ¥. A607. 

N. C.—State v. Graham, 74 N. C. 
646, 21 AmR 493. 

Or.—Leonard vy. Southern Pac. Co., 


21 /Or; 555, 28°P 88%, 15’ LRA 221: = 

R. I.—State v. Ellwood, 17 R. I. 
763, 24 A 742, 

Tex.—Gulf, etc., R.-Co. v. Boyce, 
39 Tex. Civ. A. 195, STASWa oo). 

Vt.—Evarts v. Middlebury, 53: Vt. 
626, 38 AmR 707. 

Wash.—Roberts Vv. Port Blakely 
Mill Co., 30 Wash. 25, 70 P 111. 

W. Va.—State v. Henderson, 29 
W.Va. 147, 2 SE 333. 

Wis.—Viellesse v. Green Bay, 110 
Wis. 160, 85 NW _ 665; Disotell v. 
mony Luther Co., 90 Wis. 635, 64 NW 
425. 

[a] Evidence not primary.—Ex- 
cept in case of a document (see infra 
§§ 901-1218) no rule of law requires 
production of a thing itself for the 
jury’s inspection. Com. v. Morrell, 
99 Mass. 542; Reg. v. Francis, L. R. 
2 C. C. 128 (ring); Burrell v. North, 
2 C. & K. 679, 61 BCL 679 (direc- 
tion on a parcel). 


12. See Trial [388 Cyc 1313-1315]. 
13. Reed’ v.’Carusi, 20: F. Cas. No. 
11,642, Taney 72; Boyne City, etce., 


R. Co. v. Anderson, 146 Mich. 328, 
109 NW 429, 117 AmSR 642, 8 LRANS 
306, 10 AnnCas 283; State v. Link- 
haw, 69 N. C. 214, 12 AmR 645. 

[a]. Applications of the rule are 
found in cases where the court per- 
mits: (1) The singing of ‘songs. 
Reed v. Carusi, 20 F. Cas. No. 11,642, 
Taney 72. (2) An imitation of dis- 
orderly singing. State v,. Linklaw, 
69 N. C. 214, 12 AmR 645. 

{b] Operating phonograph.—In a 
proceeding to condemn land for a 
railroad right of way, it is not error 
for the court to admit the reproduc- 
tion by means of a phonograph, of 
sounds claimed to have been made by 
the operation of trains in proximity 
to defendant’s hotel, a_ sufficient 
foundation having been first laid 
therefor. Boyne City, etce., R. Co. v. 


ing 1° or taste.14 

B. Power and Duty of Court. What 
the court will allow the jury to see for itself is 
largely within the administrative function of the 
judge who will permit the use of the court room 
for deviations from the usual routine of trials only 
when satisfied that the interests of substantial jus- 
tice warrant him in so doing.’® 
function to decide necessary preliminary questions 
of fact, as the accuracy of a photograph,’® or the 
identity of articles offered in evidence.** 
reached the conclusion that the information to be 
gained by inspection is relevant, the court decides, 
for 2xample, that an experiment may or may not 
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other conditions remaining con- 


stant, a variation in result is due to the operation 
of the new element.® 


It is part of his 


Having 


Anderson, 146 Mich. 328, 330, 109 NW 
429, 117 AmSR 642, 8 LRANS 3806, 
10 AnnCas 283 (“A phonograph was 
permjtted to be operated in presence 
of the jury to reproduce sounds 
claimed to have been made by the 
operation of trains in proximity to 
respondent’s hotel. With proper 
proofs, such as were fully given in 
this case, to justify the introduction 
of the instrument as a substantially 
accurate and trustworthy reproducer 
of the sounds actually made and tes- 
tified to, we think its use legitimate. 
Communications conducted through 
the medium of the telephone are held 
to be admissible, at least in cases 
where there is testimony that the 
voice was recognized. . .. The 
ground for receiving the testimony 
of the phonograph would seem to be 
stronger, since in its case there is 
not only proof by the human witness ° 
of the making of the sounds to be 
reproduced, but a reproduction by 
the mechanical witness of the sounds 
themselves. Even if it should be 
held that it was error to permit the 
use of the machine, its mild repro- 
duction of sounds could not have so 
seriously prejudiced petitioner-as to 
require a reversal of the case upon 
that ground’). 

14. Peo. v. Kinney, 124 Mich. 486, 
838 NW 147. 

[a] The court may decline to per- 
mit the jury to drink certain liquor 
to determine whether it is intoxicat- 
ing. Com. v. Brelsford, 161° Mass. 
61, 36 NE 677. 

15, Ala—Marshall vy. 15 
Ala. 682. 

Ill.—Staver Carriage Co. v. Ameri- 
can, etc., Mfg. Co., 188 Ill. A. 634. 

Or.—Leonard yv. Southern Pac. ‘Coss 
21 Or. 555,°28 P 887, 15 LRA 221. 

Tex.—Souther v. Hunt, (Civ. A.) 
141 SW 359; Burris v. Endy, 1 Tex. 
AST Civ. Cask -SO1s 07! 

Wash.—Schroeder v. Hotel Com- 
mercial Co., 84 Wash. 685, 147 P 417. 

Bt C.— Seattle Constr., 'etc., Col! wv. 
Smith, 22 B. C. 433, 26 DomLR 671, 

33 WestLR 981. 

16. See infra §§ 1115-1120. 

17. Ala.—Fuller v. State, 117 Ala. 
86, 23 S 688. 

Ark. —Whaley v. Vannatta, 77 Ark. 
238, 91 Sw 191, 7 AnnCas~228. 

Cal.—Peo. v. Sullivan. 125 Cal. ‘657, 


Gantt, 


62 P 101. 

Ky.—Parrott v. Com., 47 SW 452, 
20 KyL 761. 

La.—State vy. Hodgeson, 130 La. 
382, 58 S 14. 


Mass.—Newton Centre Trust Co. 
v. Stuart, 201 Mass. 288, 87 NE 630. 

Mo.—Connor v. Wabash R. Co., 149 
Mo. A. 675, 129 SW 777. 

Or.—State v. Porter, 32 Or. 135, 49 
P 964. 

Wash.—Toler vy. Northern Pac. R. 
Co., 94 Wash. 360, 162 P 538. 

[a] Identification held sufficient. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


é 


mission of such evidence 
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be tried in court;!® that the jury shall be granted 
or refused a view of real or personal property;1° 
or that an injured limb may or may not be exhibited 
Inspection may be refused where, 
in the opinion of the court, the evidence would be 
apt to mislead the jury,” unduly excite their antip- 
athy *? or sympathy,?* or bewilder them with a 
number of preliminary 4 or collateral > issues; 
where the fact sought to be proved is insufficiently 2° 
or only remotely *” connected with the issues; where 
it is not deemed necessary to run the dangers in- 
cidental to the use of this class of evidence, because 
the party has a better grade of evidence which 
he can produce,?® or the articles are so cumbrous 
that their exhibition would impede the ordinary ad- 
ministration of justice;?® or where the exhibition 


to the jury.?° 


would be indecent ®° or offensive 
ities 4 without 


—Peo. v. Kilfoil, 27 Cal. A. 29, 148 
P 812; Connor yv. Wabash R. Co., 149 
Mo. A. 675, 129 SW -777. 

18. See infra § 899. 

19. Specie Payment Gold Min. Co. 
VeeKIrks56=Colo:) 276; 1189rP 215: Tu- 
dor Iron Works v. Weber, 129 Ill. 
535, 538, 21 NE 1078; Goodrich v. 
Chicago Great Western R. Co., 148 
Tll. A. 579; Sambrano vy. Arzaga, 22 
Philippine 130. 

“The court allowed the plaintiff 
to produce before the jury a part of 
the torn clothing which he had on 
when injured. ... We think the ad- 
rests in 
the sound discretion of the court. 
If the manner in which the plaintiff 
was injured, or the nature or char- 
acter of the injury, could be better 
explained by the production of the 
torn clothing which the plaintiff was 
wearing at the time the injury was 
received, we perceive no reason why 
such evidence may not be resorted 
to.” Tudor Iron Works v. Weber, 


supra. 
20. See infra § 898. 
21. U. S.—Republic Iron, etc., Co. 
166 Fed. 684, 92 CCA 


v. Yanuszka, 
280. 

Ala.—Tesney v. State, 77 Ala. 33. 

Me.—Thompson y. Columbian Nat. 
L. Ins. Co., 114 Me. 1, 95 A 229. 

Mass.—Com. v. Scott, 123 Mass. 
222; 25-AmR 81. 

Pa.—Hagan v. Carr, 198 Pa. 606, 
48 A 688. 

Tex.—Garritty v. Rankin, (Civ. A.) 
55 SW 367. 

Wis.—Stewart v. Everts, 76 Wis. 
35, 44 NW 1092, 20 AmSR 17. 

[a] A diagram is properly ex- 
cluded under such circumstances. 
Hagen v. Carr, 198 Pa. 606, 48 A 


688. 

Selleck v. Janesville, 104 Wis. 
570, 80 NW 944, 76 AmSR 892, 47 
LRA 691 (photograph). 

23. Rost v. Brooklyn Heights R. 
Co., 10 App. Div. 477, 41 NYS 1069, 
4 NYAnnCas 19 (amputated leg). 

24. Hood v. Bloch, 29 W. Va. 244, 
11 SE 910. 

25. Tudor Iron-Works v. Weber, 
129 Til. 535, 21 NE 1078; McCulloch 
vy. Dobson, 133 N. Y. 114, 30 NE 641 
[aff 15 NYS 602]. 2 

{a] This rule has been applied 
to exclude clothing torn in an acci- 
dent. Tudor Iron Works v. Weber, 
129 Til. 5385, 21 NE 1078. 


26. Fla.—West v. State, 55 Fla. 
200, 46 S 93. 
Iowa.—State v. Tippet, 94 Iowa 


646, 63 NW 445. 
Mich.—McGrail v. Kalamazoo, 
Mich. 52, 53 NW 955. 
Miss.—Self v. State, 90 Miss. 58, 43 
S 945, 12 LRANS 238. 
Tex.—Murrah v. State, (Civ. A.) 
63 SW 318: 
vt.—State v. Burnham, 56 Vt. 445, 
48 AmR 801. 
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compensating advantages. 
court may, in its discretion, refuse to compel a 
party to submit articles to the inspection of the 


EVIDENCE 


jury.? 


[§ 865] 
Evidence—1. 


to the sensibil- 
The 


27. Osborne v. Detroit, 32 Fed. 
36 [rev on other grounds 135 U. S. 
492, 10 SCt 1012, 34 L. ed. 260]. 

28. Smith y. Chicago Sanitary 
Dist., 260 Ill. 453, 103 NE 254; Hagee 
v. Grossman, 81 Imd. 223; State v. 
Baltimore, ete., R. Co., 117 Md. 280, 
83 A 166; Soutker v. Hunt, (Tex. Civ. 
A.) 141 SW 359. 

[a] Test of odor.—‘‘The court re- 
fused to permit the flour in question 
to be examined by the jury, that each 
juryman might personally test its 
odor. The witness for the appellant 
stated, that it gave out a stronger 
smell when offered in evidence than 
when purchased, and it might be 
somewhat difficult by a bill of excep- 
tions to introduce such evidence into 
this court. It was properly ex- 
eluded from the jury.” Hagee v. 
Grossman, 31 Ind. 2238, 225. 

29. Jacobs v. Davis, 34 Md. 204; 
Jackson v. Pool, 91 Tenn. 448, 19 SW 
324; Hood v. Bloch, 29 W. Va. 244, 
11 SE 910. ) 

fa] This rule has been applied to 
exclude planks and crossbars of a 
sidewalk. Jackson v. Pool, 91 Tenn. 
448, 19 SW 324. 

[b] Permission to take samples 
from the hull of a sunken dry dock 
has been refused. Seattle Constr., 
ete; Co, -v..°Smith, (22)'B..:C: 433,26 
DomLR 671, 33 WestLR 981. 

30. Aspy v. Botkins, 160 Ind. 170, 
NE 462; Garvik v. Burlington, 
R. Co., 124 Iowa 691, 100 NW 
Vierling v. Binder, 113 Iowa 
NW 621; Warlick v. White, 
76 N. C. 175; Brown v. Swineford, 
44 Miss. 282, 28 AmR 582. 

31. Knowles v. Crampton, 55 Conn. 
33 6,p ie GAG 598. 

32. Newton Centre Trust Co. vy. 
Stuart, 201 Mass. 288, 87 NE 630; 
Withey v. Pere Marquette R. Co., 141 


Mich. 412, 104 NW 7738, 113 AmSR 
533, 1 LRANS. 352, 7 AnnCas 57; 
Hunter vy. Allen, 35. Barb. (N. Y.) 


42. 

[a] This rule has been applied (1) 
in the case of a ‘damaged package. 
Withey v. Pere Marquette R. Co., 141 
Mich. 412, 104 NW 773, 1183 AmSR 
533, 1 LRANS 352, 7 AnnCas 57. (2) 
A court has declined to require a 
party to produce a watch from his 
Hunter v. Allen, 35 Barb. 
(N. Y.) 42. 

83. South Covington, etc. R. Co. 
vy. Winan, 153 Ky.— 340, 155 SW 
Com. v. Holliston, 107 Mass. 
232. 

34. Conn.—Knowles y. Crampton, 
55 Conn. 336, 11 A 5938. 

Floag Euentes v. State, 64 Fla. 64, 
59 S 3 

Ill.—Zipkie vy. Chicago, 117 Ill. A. 
418. 

Mich.—Barfoot v. White Star Line, 
170 Mich. 349, 1386 NW 437. 

Vt.—Ide v. Boston, etc., R. Co., 83 
Vt. 66, 74 A 401. 
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But inspection evidence should be received 
where it is both relevant and highly probative and 
better evidence cannot reasonably be expected and 
the dangers of its use are small in comparison to 
the advantages.** 
court in the exercise of its discretion is not sub- 
ject to review,** and unquestionably the usual prac- 
tice of appellate courts is to decline such review.*® 
It may be doubted, however, whether in point of law 
any discretion exists in these connections which 
would not equally be applicable to the evidence 
furnished by witnesses;°° and an unreasonable exer- 
cise of discretion has been held to constitute error.*” 
The practical difficulty in securing a review is that 
the evidence gained by inspection cannot easily be 
reported for consideration of an appellate court.*§ 
C. Amplification or Explanation of 
In General. 
own body,*® or a member of his body,?° or an arti- 
cle,#1 to illustrate or explain the evidence. 


It is said that the action of the 


A witness may use his 


In 
Harris v. Ansonia, 73 Conn. 

AS GTZ. 

36. Peo. v. Gonzalez, 35 N. Y. 49. 

37. Iowa.——Mann vy. Sioux City, 
etc., R. Co., 46 Iowa 637. 

Ky.—Meier v. Weikel, 59 SW 496, 
22 Kyl 953; Hughes vy. General Elec- 
tric Light, ete, Co., 107 Ky. 485, 54 
SW 728, 21 KyL 1202. 

Mich.—French v. Wilkinson, 93 
Mich. 322, 58 NW 530. 

N. Y.—Rost v. Brooklyn Heights R. 
Co., 10 App. Div. 477, 41 NYS 1069. 
Ea eer RRIOGND Diet v. Rule, 93 Pa. 

Tex.—Hays v. Gainesville St. R. 
ey 70 Tex. 602, 8 SW 491, 8 AmSR 

{a] It has been held error: (1) 
To order production of a watch 
which a party had in his pocket. 
Hunter v. Allen, 35 Barb. (N. Y.) 42. 
(2) To allow an exhibition of a limb 
three years and four months after an 
injury thereto. French vy. Wilkinson, 
93 Mich. 322, 53 NW 580. 

88. Ihinger v. State, 53 Ind. 251; 
Stephenson vy. State, 28 Ind. 272. 

39. Horan v. Chicago, ete., R. Co., 
89 Iowa 328, 56 NW 507; Byers v. 
Baltimore, ete., R. Co., 222 Pa. 547, 
556, 72 A 245 [quot Cyc]. 

40. Pichard v. Moore, 75 Ill. A. 
553; Freeman v. Hutchinson, 15 Ina. 
A. 639, 43 NE 16; Arkansas River 
Packet Co. v. Hobbs, 105 Tenn. 29, 
58 SW 278. va 

[a] Thus a plaintiff may: (1) 
Show the jury to what extent he can 
move an arm alleged to have been 
injured by defendant’s malpractice. 
Pichard v. Moore, 75 Ill. A. 553, (2) 
Move an injured knee in the presence- 
of the jury to indicate the nature 
and extent of the injury. Arkansas 
River Packet Co. v. Hobbs, 105 Tenn. 
29, 58 SW 278. 

41. Ala.—Bishop v. State, 181 Ala. 
85, 61 S 820. 

Cal.—Peo. v. Besold, 154 Cal. 363, 
OTP Pei le 

Tll.—Chicago Union, ete., R. Co. v. 


35. 
359, 47 


Walker, 118 Ill. A. 397. 

Ind.—Taylor v. McGrath, 9 Ind. 
A. ~303' 36" NEY 163: 

Iowa.—Farmers’ etc., Bank  y. 
Young; 36 Iowa 44. 

Mass.—Berney v. Dinsmore, 141 


Mass. 42, 5 NE 278, 55 AmR 445, 

N. Y.—McNaier v. Manhattan R. 
Co., 4 NYS 310 [aff 123 N. Y. 664 
mem, 26 NE 750 mem]. 

N. C.—Berbarry v. Tombacher, 162 
N.C. A9tG Gin 42 

{a] Bicycle.—Taylor vy. McGrath, 
9 Ind. A. 30. 36 NE 163. 

[b] Clothing.—In an action. for 
failure to deliver clothing con-- 
tracted to be sold, plaintiff was prop- 
erly permitted to exhibit clothing 
of the kind contracted for, to illus- 
trate the texture and quality of the 
different kinds of clothing, to inform 
the jury of the kind he purchased. 
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the same way counsel, to show its meaning on their 
theory of the case, may make any use of the court 
room ** or furniture;*? and it has also been held 


permissible to use the furniture 


where a crime was committed, arranged so as to 
ulustrate the testimony of a witness.** 
held, however, that illustrations of counsel by the 
use of models, mechanical apparatus, and the like do 
not furnish evidence, although made in the presence 


of the jury.*® 


[§ 866] 2. Photographs. Photographs of a per- 
son, a thing, or a place involved in a controversy 
are frequently received in order that the jury may 


understand the testimony.*® 
[§ 867] 3. Casts. 


[§ 868] 4. Duplicates. 


Berbarry v. Tombacher, 162 N. C. 
497, 77 SE 412. 

{c] Precious stones.—In an ac- 
tion for the price of a ring lost by 
a common carrier, plaintiff was en- 
titled to select stones correspond- 
ing in size, shape, and color to those 
said by him to have been in the 
ring, and exhibit them to the jury. 
Berney v. Dinsmere, 141 Mass. 42, 
5 NE 273, 55 AmR 445. 

{d] A skeleton may be used in ex- 
plaining an injury to an ankle. Chi- 
cago, etc., R. Co. v. Walker, 118 Ill. 
J NSBShye 


[e] A skull may be used in ex- 
plaining injuries. Peo. v. Besold, 154 
Cal. 363, 97 P 871; McNaier v. Man- 
hattan R. Co., 4 NYS 310 [aff 123 


N. Y. 664 mem, 26 NE 750 mem] 
(age). 
42. Peo. v. Chin Han, 108 Cal. 597, 


41 P 697 (wall and door). 

43. Louisville, etc., R. Co. v. Ray, 
101 Tenn. 1, 46 SW 554 (chairs and 
tables). 

44. Hughes v. State, 126 Tenn. 
40, 148 SW 5438, AnnCas1913D 1262. 

45. Hoffman v. Bloomsburg, etc., 
R. Co., 143 Pa. 508, 22 A 823 (hy- 
draulics). 

46. See infra §§ 1115-1121. 

47. Cal.—Peo. v. Smith, 121 Cal. 
355,, 53. P9802: 

Fla.—Mann v. State, 22 Fla. 600. 

Ill.—Gardner v. Paulson, 117 Ill. 

59 N. od. 


a ag i 
N. J.—Johnson v. State, 

L. 535, 37 A 949, 39 A 446, 38 LRA 
303 slate 59 (N. T.2L 274, 359A 8. 
N. Y.—Earl v. Lefler, 46 Hun 9. 

{a] The court may admit casts 
of: (1) Footprints. Peo. v. Smith, 


121 Cal. 355, 53 P 802; Peo. v. Sear- 
eey,) 121" Cal 1,.53) P 359, 41--"LRA 
157; Mann v. State, 22 Fla. 600; 


Johnson v. State, 59 N. J. L. 535, 37 
A 949, 39 A 446, 38 LRA 373 [aff 
BON). J. 4. 271, 35 ANTS8is 12)" An 
injured limb. Gardner v. Paulson, 
17 TA. 17... (3) “Ay horse’st mouth: 
Earl v. Lefler, 46 Hun (N. Y.) 9. 

48. Mann v. State, 22 Fla. 600; 
Gardner v. Paulson, 117 Tl. A. 17; 
Earl v. Lefler, 46 Hun (N. Y.) 9. 

49. Johnson vy. State, 59 N. J. L. 
535, 37 A 949, 39 A‘646, 38 LRA‘373 
{rev 59 N. J. L. 271, 35 A 787]. 

50. U. S.—Ahearn v. U. S., 158 
Fed. 606, 85 CCA 428 [certiorari den 
208 U. S. 615, 28 SCt 567, 52 L. ed. 
646]. 

Iil.—American Express Co. y. 
Spellman, 90 Ill. 455 (yeast can). 

N. C.—Berbarry v. Tombacher, 162 
N. C. 497, 77 SH 412. 

Oh.—Andrews v. State, 15 Oh. Cir. 
Ct. N.S. 241. 

Pa.—Com, v. Miller, 258 Pa. 226, 
101 A 1006, 1008 [quot Cyc}. 

Utah.—Gilbourne v. Oregon Short 
Line R. Co., 39 Utah 80, 114 P 532. 


Casts of relevant objects *7 
made in plaster,*® sand,*® or other suitable sub- 
stances may be exhibited to the jury. 

In any case where the 
nature and properties of an article require consid- 
eration by the jury, it is proper to submit a du- 
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sion.®? 
from the room 


It has been 
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plicate or facsimile conveying a correct impres- 


[§ 869] 5. Models. In cases where the things 
they represent are relevant, models, when properly 
identified and authenticated,®! are admissible as a 
species of real evidence of the things which they 
represent,52 or for any other relevant purpose,°* 
although their admission in any particular case is 
a matter resting in the discretion of the trial 


court.54 Thus a model of a machine,®® a mechanical 


device,®°® or a bridge’ may be submitted to the 
jury to aid them in understanding how an event 
occurred or might have been prevented.5* 


[§ 870] 6. Maps and Diagrams. Maps and dia- 


51. .lunter v. Chicago Sanitary 
Dist., 179 Ill. A. 172; Texas Mach., 
etc., Co. v. Ayers Ice Cream Co., (Tex. 
Civ. A.) 150 SW 750; Hassam vy. J. E. 
Safford Lumber Co., 82 Vt. 444, 74 
A 197. 

[a] 
be admitted. 
field’s Sons Co., 
SE 978. 
Difference in material.—There 
was a proper foundation laid for 
exhibiting in court a model of an 
appliance, where the oniy difference 
between the actual appliance used 
and the model was that one was 
made of metal and the other of 
leather. Texas Mach., etce., Co. v. 
Ayers Ice Cream Co., (Tex. Civ. A.) 
150 SW 750. 

{c] Difference in scale.—iIn an ac- 
tion for damage caused to land by 
waters, it is not error to refuse to 
admit in evidence a wooden model 
of the surface in bas-relief which 
magnifies the vertical scale fifty 
times from the horizontal _ scale. 
Hunter v. Chicago Sanitary Dist., 179 
TA 2s 

52. Logan v. Empire Dist. Elec- 
tric Co.; 99. Kan, 381, 161 P 659, LRA 
1917E 258; Kelly v. Spokane, 83 
Wash. 55, 145 P 57; Harris v. Seattle, 
he R. Co.,.65° Wash! 27,2845 117 P 

if 

‘It is a common practice to use 
models, maps, and diagrams to il- 
lustrate evidence, and their accu- 
racy when controverted is for the 
jury.”| Harris y. Seattle,” ete. R: 
Co., supra. 

[a] Reason for admission.—‘‘The 
practice of admitting photographs 
and models in evidence in all proper 
cases should be encouraged. Such 
evidence usually clarifies some issue 
and gives the jury and the court a 
clearer comprehension of the physi- 
cal facts than can be obtained from 
the testimony of witnesses.” Kelly 
a Spokane, 83 Wash. 55, 58, 145 P 


An incorrect model should not 
Mitchell v. J. S. Scho- 
16 Ga. A. 686, 85 


53. U. S.—Western Gas Constr. 
Co. v. Danner, 97 Fed. 882, 38 CCA 
528. 

Ga.—Augusta, ete., R. Co. v. Dor- 
sey, 68 Ga. 228. 

fowa.—Lush vy. Parkersburg, 127 
Iowa 701, 104 NW 336. 

N. Y.—Coolidge v. New York, 99 
App. Div. 175, 90 NYS 1078 [aff 185 
N. Y. 529 mem, 77 NE 1192 mem]. 

Oh.—Andrews vy. State, 33 Oh. Cir. 
Ct. 564. 

Wash.—Harris v. Seattle, etc. R. 
Co, 6E2Washn 2ie" lie ew OO: 

[a] The cause of defects may be 
shown by the use of models. Moran 
Bros. Co. v. Snoaualmie Falls Power 
Co.; 29 Wash, 292, 69 P 759. 

54. Everson v. Casualty Co. of 
America, 208 Mass. 214, 94 NE 459; 


grams are frequently received in evidence in order 
that the jury may properly understand the testi- 
mony as to a given locality, place, ete.5® 

[§ 871] D. Animals. 
may be produced in court for the inspection of the 
jury ®©° or inspected by the jury outside the court 


In a proper case animals 


Harris v. Seattle, R..7'Co;, 266 
Wash. 27, 117 P 601. 

{a] Rejection because of differ- 
ence in size.— Where an alleged model 
of a machine by which plaintiff was 
injured, reduced one-quarter size, 
was offered in evidence, it was a 
proper exercise of discretion to re- 
fuse its admission because such dif- 
ference in size might confuse rather 
than instruct the jury. Republic 
Iron, ete., Co. vy. Yanuszka, 166 Fed. 
684, 92 CCA 280. 

55. Pennsylvania Coal Co. v. 
Kelly, 156 Ill. 9, 40 NE 938; Bur- 
roughs y. Curtiss Lumber Co., 58 
Or. 270,.114°P 103. 

56. U. S.—Norfolk, ete., R. Co. v. 
U. S., 191 Fed. 302, 112 CCA 46. 

Ga.—Mitchell v. J. S. Schofield’s 
Sons Co., 16 Ga. A. 686, 85 SE 978. 

‘Iowa.—MecMahon vy. Dubuque, 107 
Iowa 62, 77 NW 517, 70 AmSR 1438. 

Mass.—Everson vy. Casualty Co. of 
America, 208 Mass. 214, 94 NE 459 

N. Y.—McKeon v. Proctor, etce., 
as Co., 162 App. Div. 784, 147 NYS 

[a] Spark .arrester.—McMahon v. 
Dubuque, 107 Iowa 62, 77 NW 517, 70 
AmSR 148. 

[b] Similar but different device. 
—In an action by the United States 
against a railroad company for vio- 
lation of the Safety Appliance Act 
in operating a car with a defective 
coupler, it was not error to permit 
a witness in giving his evidence to 
use a model of a slightly different 
coupler not introduced in evidence 
as illustrative of the condition of 
the coupler in question. Norfolk, etc., 
a Co. v. U. S., 191 Fed. 302, 112 CCA 


57. Coolidge v. New York, 99 App. 
Div. 175, 90 NYS*°1078 [aff 185 N. Y. 
529 mem, 77 NE 1192 mem]. 

58. McMahon v. Dubuque, 107 
Iowa 62, 77 NW 517, 70 AmSR 143; 
Everson v. Casualty Co. of America, 
208 Mass. 214, 94 NE 459; McKeon 
v. Proctor, etc., Mfg. Co., 162 App. 
Div. 784, 147 NYS 1012. 

59. See infra § 1114. 

60. Bender v. Applebaum, 123 App. 
Div. 568, 108 NYS 318; Beaver v. 
Whiteley, 3° Pa: Co--6132" Line’ wv 
Taylor,3 BF. & 734. 

[a] Dog.—BPeaver v. Whiteley, 3 
Pa. Co. 613; Line v. Taylor, 3 FB. & 
BE. 731. 

[b] When refused.—Where in 2 
prosecution for the theft of goats 
the owner had testified as to the 
brands of the goats he had lost and 
as to the brand of those found, it 
was held that a view of the goats by 
the jury was not permissible, the 
court saying: “The court did not 
err in refusing to have the goats 
brought into court. A view of the 
goats by the jury is not permissible, 


etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 871-872] 


room,*? unless the conditions are so different that | 
the result might be misleading.*? There is, however, 
authority for the opinion that a view of personalty, 
such as a mule, should be denied in the absence of 


any statute authorizing it.®* 


neither can they be introduced in evt- 
dence. If the goats are in posses- 
sion of the prosecution, the appel- 
lant will be permitted to view them 
on proper application, we feel sure, 
and then he and those who go with 
him can testify as to the brand, etc.” 
Simonds v. State, 76 Tex. Cr. 487, 
491, 175 SW 1064. 


61. Dillard v. State, 58 Miss. 368 | 
(horse). 

62. Blake v. Hunsberger, 46 Pa. 
Super. 32. 

[a] Dlustration.—‘‘The first [as- 


signment of error] is as to the re- 
fusal of the court to allow an exhi- 
hibition of the horse, whose sound- 
ness was the issue involved in the 
case, to the jury on the streets im- 
mediately in front of the courthouse, 
so as to have him trotted for the 
purpose of demonstrating whether or 
not he was what is known in horse 
parlance as a ‘roarer.’ The court was 
entirely willing to have this exhibi- 
tion made, if the plaintiff's counsel 
assented to it. The proposition was 
made in open court, and refused by 
counsel for the plaintiff on the 
ground that the difference in season, 
the difference in the condition of the 
horse, the difference in the place 
where he was to be exercised, and 
the changed conditions generally, 
would not exhibit what was shown 
or alleged to be shown as to the 
condition of the horse, when the al- 
leged defect was testified by some of 
the witnesses to have been discov- 
ered, or at least manifested. The 
defendant admits in his argument 
that ‘no race track at the time of the 
trial was in condition to use, nor 
could a race horse be driven three 
miles at speed in the cold weather.’ 
When the proposition was made to 
have the examination or trial of the 
horse in the presence of the court 
and the jury. the question was sub- 
mitted to the plaintiff. whose coun- 
sel said: ‘I have this to say about 
that. I appreciate the purpose of an 
offer of that kind. In the first place, 
we know that the unsoundness of the 
horse is not a matter of physical ex- 
amination.-or matter of mere obser- 
vation. It is a thing that only dem- 
onstrates itself when the horse is 
put to a severe test, such as was 
given to the horse on the track at 
Lansdale in July. We are perfectly 
willing. and would always be willing, 
if the horse were submitted to the 
kind of tests, which, under our testi- 
mony, is the kind that demonstrates 
and manifests this particular un- 
soundness, or if the proposition were 
to take this horse over to the Lans- 
dale track and try him, not a square 
or two, but trot the horse three half 
miles, as we did on that day, ata 
certain rate of speed, and permit Dr. 
Hunsberger to drive the horse one 
lap, and permit Mr. Rea to drive the 
horse another lap, we would welcome 
the proposition, because that is the 
test that we submitted him to, and 
under those conditions we claim he 
manifested this unsoundness.’ Kt 
seems plain to us that the conditions 
were so entirely changed from those 
which prevailed at the time the al- 
leged unsoundness was supposed to 
be discovered that the court exer- 
eised its discretion judiciously in re- 
fusing to have the exhibition pro- 
posed by the defendant on_ the 
streets of a populous city, at a time 
when the conditions were the exact 
opposite of those which prevailed 
when the trial took place at which 
the alleged unsoundness was sup- 
posed to be manifested.” Blake v. 
Hunsberger, 46 Pa. Super. 82, 36. 


[22 0.J.47] 


EVIDENCE 


[§ 872] 
made important 


E. Articles in General. 


[22 C: Joy 169 


Any article 
by the evidence or by the nature 


of the investigation may be produced for inspec- 
tion,®* or where the circumstances are such that it 


cannot be or should not be brought to the court, it 


63, Peterson  v:..Lott, 1 Ga. A: 
36, 75 SE 834 (“It is assigned as 
error that the court permitted the 
jury, over the objection of the plain- 
tiff in fi. fa., to go out into the court- 
yard and view the mule which had 
been levied on and which was 
claimed. At common law an inspec- 
tion is permitted where the subject- 
matter of the suit is real or mixed 
property, but the jury could not view 
personal property if such was the 
subject of litigation. Inasmuch as by 
our adopting statute of 1784 the com- 
mon law became of force in this 
State, it would seem that a trial 
court is not authorized, as a matter 
of judicial discretion, to have per- 
sonal] property, when such personal 
property is the subject-matter of the 
action, inspected by a jury. Per- 
haps the consent of both parties will 
be such a waiver of the error that 
neither could except. But it is our 
opinion that if either party objected 
it would be ground for a new trial. 
At common law the right to demand 
a view appertained only to real and 
mixed actions. . . . In Bibb County 
v. Reese, 115 Ga. 346, 41 SE 636, a 
ruling was made upon authority, and 
Chief Tustice Simmons, delivering 
the opinion of the court said: ‘It 
seems that at common law this right 
of the judge to permit the jury to 
view the premises existed only in 
real and mixed actions, and did not 
extend to personal actions and crim- 
inal cases without the consent of 
both parties. The legislature of this 
State having in 1784 adopted the 
common law of England as it ex- 
isted prior to 1776, including this 
right of trial by view in the discre- 
tion of the trial judge, and no re- 
pealing statute ever having been 
passed, that law is still in force in 
Georgia: as much so as if the legis- 
lature had expressly enacted it. The 
present case being an action to re- 
cover damages to land, the trial judge 
had the right, with.or without the 
consent of the parties, to direct the 
jury to view the premises.’ Ame iad he 
would seem to be in the interest of 
justice that all avenues for the en- 
try of truth should be permitted, and 
that the jury should be given the 
very fullest opportunity to know the 
exact truth in regard to every mate- 
rial matter involved in a legal in- 
vestigation; and, for ourselves, we 
see no reason for any valid distinc- 
tion between a view of real property 
and personal property, other than the 
greater liability of the latter to be 
subject to alteration and change, and 
even this could be controlled by evi- 
dence as to whether there had been 
any alteration of the subject-matter 
or not. But as was remarked by 
Chief Justice Simmons in Bibb 
County v. Reese, supra, the adoption 
of the common law fixed the status 
of the law of Georgia upon the sub- 
ject, and, in the absence of any leg- 
islation authorizing the court to per- 
mit a view of personal property 
which is the subject of dispute, it 
is error to direct the jury to view 
the property, éspecially if either 
party objects’). 

64. Ala.—Maryland Casualty Co. 
v. McCallum, 75 S 902; Phillips v. 
State, 156 Ala. 140, 47. S 245; Louis- 
ville, ete., R. Co. v. Bouchard, 190 
Ala. 157, 67 S 265; Adams v. Crimm, 
177 Ala. 279, 58 S 442; Mitchell v. 
State, 94 Ala. 68, 10 S 518. 

Ark.—Whaley v. Vannatta, 77 Ark. 
238, 91 SW 191, 7 AnnCas 228. 

Cal.—Hughes v. Warman __ Steel 
Casting Co., 174 Cal. 556, 163 P 885; 
Linforth v. San Francisco Gas, etc., 


Co., 156 Cal. 58, 103 P 320, 19 AnnCas 
1230; Anderson vy. Seropian, 147 Cal. 
201; 81 Prb2d (Crusoe, va Clark, 227% 
Cal. 341, 59 P 700; Thomas Fruit Co, 
v. Start, 107 Cal. 206, 40 P 336. 

Colo.—Fowler v. Fowler, 168 P 648; 
Stewart v. Driscoll, 56 Colo. 316, 139 
P 18; Colorado Midland R. Co. v. Me- 
Garry, 41 Colo. 398, 92 P 915. 

Conn.—Hayward vy. Maroney, 86 
Conn. 261, 85 A 379. 

D. C.—District of Columbia v. Dur- 
yee, 29 App. 327, 10 AnnCas 675. 

Ga.—Madison v. Thomas, 130 Ga. 
153, 60 SE 461; Atlantic Coast Line 
R. Co. v. McElmurray, 14 Ga. A. 196, 
80 SE 680. 

Ill.—Douer v. Knapp,*174 Ill. A. 
533; Goodrich vy. Chicago Great West- 
ern R. Co., 148 Ill. A. 579; Gardner v. 
Paulson, 117 Ill. A. 17. 

Ind.—Morgantown Mfg. Co. v. 
Hicks, 43 Ind. A. 32, 86 NE 856. 

Iowa.—Evans v. Roberts, 172 Iowa 
653, 154 NW 923; Neel v. Smith, 147 
NW_ 183; Moore vy. Des Moines City 
R. Co., 123 NW 324. 

Kan.—State v. Nordmark, 84 Kan. 
628, 114 P 1068. 

La.—Spurlock v. Shreveport Tract. 
Co.,03 at 42S 0575. 

Mass.—Boucher v. Robeson Mills, 
182 Mass. 500, 65 NE 819; Lynch v. 
Swan, 167 Mass. 510, 46 NE 51. 

Mich.—Sykes v. Portland, 177 Mich. 
290, 143 NW 826; Warren v. City 
pagewue R. Co., 141 Mich, 298, 104 NW 


Minn.—McGuire v. Caledonia, 140 
ce 151, 167 NW 425, LRA1918D 

Mo.—Holzemer v. Metropolitan St. 
R. Co.; 261 Mo. 379, 169 SW 102; Dud- 
ley v. Wabash R. Co., 167 Mo. A. 647, 
150 SW 787; Connor v. Wabash R. 
Co., 149 Mo. A. 675, 129 SW 777. 

Nebr.—Henry vy. Lincoln, 97 Nebr. 
865, 151 NW 933. 

N Boston, 1g 
ANT3b 9s 


. H.—Stone v. 
Co.,. 72 N. Hy, 2065555 

N. Y.—Peo. v. Flannigan, 174 N. Y. 
356, 66 NE 988, 17 N. Y. Cr. 300. 

N. C.—Berbarry v. Tombacher, 162 
N. C. 497, 77 SE 412. 

Okl.—Choctaw Electric Co. Vv. 
Clark, 28 Okl. 399, 114 P 730; Reed v. 
Terr:, 1..Okl:, Cr., 481, -488,.98 P 583; 
129 AmSR 861. 

Pa.—Byers v. Baltimore, etc., R. 
Co., 222 Pa. 547, 556, 72 A 245 [quot 


Cyc]. 

. C.—Avent v. Proffitt, 109 S. C. 
48, 95 SEH 134; Robson v. Miller, 12 
S. C. 586, 3 AmR 518. 

Tex.—St.. Louis, etc, R. Co. v. 
Ewing, (Civ. A.) 126 SW 625; Gulf, 
ete), Re 'Co:. Vv. Boyce; 39) Tex. aCive As 
195, 87 SW 395; Jackson v. State, 28 
Tex. A. 370, 13 SW 451, 19 AmSR 
839. 

Vt.—Ide v. Boston, etc., R. Co., 83 
Vt. 66, 74 A 401; HEvarts v. Middle- 
bury, 53 Vt. 626, 38 AmR 707. 

Wash.—Roberts v. Port Blakely 
Mill GCo., 30 Wash. 25, 70 PB 111. 

W. Va.—Teter v. Norfolk F. Ins. 
Corp., 74 W. Va. 461, 82 SE 201. 

Wis.—Bloch. v. American Ins. Co., 
132 Wis. 150, 112 NW 45; Viellesse v. 
Green Bay, 110 Wis. 160, 85 NW 665. 

[a] Reason for rule—‘“When a 
question arises as to the working of 
a mechanical device, for instance, 
as to whether it was possible for a 
certain link to stay insecurely on a 
certain knob, the safer plan is to 
produce the device itself in court and 
demonstrate its operation.” Spur- 
lock v. Shreveport Tract. Co., 118 La. 
iF 42-°S)575, 

{b] IWustrations.—Among articles 
which have been so received may be 
mentioned: (1) Articles seized in a 
saloon. State v. Keenan, 7 Kan. A. 


etc., 


770 (22°C, 34] 


may be inspected at the place where it is to be 
Inspection evidence of this character may 
range over any line of human activity, as building °® 
or mechanical * trades, the medical or surgical 


found.®> 


profession,®® or nautical affairs.°° 


plication of the rule is found in the production of 


(2) An automobile 
Neel v. Smith, (lowa) 147 
NW 183. (3) A broken bolt. Bouch- 
er v. Robeson Mills, 182 Mass. 500, 
655 NEP i819. (4)- A broken ‘stair. 
Lynch v. Swan, 167 Mass. 510, 46 NE 
51. (5) Books. Crusoe v. Clark, 127 
Cal. 341, 59 P 700. (6) Bundles of 
weeds taken from a railroad right 


813, 55 P 102. 


radiator. 


of way. Dudley v. Wabash R. Co., 
167 Mo. A. 647, 150 SW _ 73%. (7) 
Calks on the shoes of a horse in- 


jured by an alleged defect in a high- 
Evarts v. Middlebury, 53 Vt. 


way. { 
626;, 38° AmR ~707. (8) Cinders. 
Louisville, etc., R. Co. v. Bouchard, 


190 Ala. 157, 67 S 265; Atlantic Coast 
Line R. Co. vy. McElmurray, 14 Ga. A. 
196, 80 SE 680; Byers v. Baltimore, 
etes Re Cor 2224 Par 541s, 12 AY 2455 
Ide v. Boston, etc., R. Co., 83 Vt. 66, 
74 A 401. (9) Couplings. Linforth 
v. San Francisco Gas, etc., Co., 156 
Cal. 58, 103’ P 320, 19 AnnCas 1230. 
(10) Doors. Peo. v. Durrant, 116 Cal. 
179, 48 P 75; State v. Goddard, 146 
Mo. 177, 48 SW 82. Cide A door 
panel with blood prints on it. Brown 
v. State, 76 Tex. Cr. 316, 174 SW 360. 
(12) A decedent’s effects in posses- 
sion of the accuséd. Peo. v. West- 


Yake, 134°Cal. 505, 66 P 731. (13) 
An electric switch. Henry v. Lin- 
coln, 97 Nebr. 865, 151 NW 933. (14) 


Fragments of damaged wood, metal, 
glass, and other materials taken from 
an injured building. Teter v. Nor- 
folk F. Ins. Corp., 74 W. Va. 461, 82 
SE 201. (15) Goods purchased from 
plaintiff's stock in rebuttal of evi- 
dence that they were of inferior qual- 
ity. Bloch v. American Ins. Co., 132 
Wis. 150, 112 NW 45. (16) A hitch- 
ing post. District of Columbia v. 
Duryee, 29 App. (D. C.) 327, 10 Ann 
Cas 675. (17) An insulator. Warren 
v. City Electric R. Co., 141 Mich. 298, 
104 NW 613. (18) Aniron bar. Peo. 
v. Flannigan, 174 N. Y. 356, 66 NE 
OSS al Ne aye Or. co00- (Cro) sax piece 
of car flange. Roberts v. Port Blake- 
ly Mill Co., 80 Wash. 25, 70 P 111° 
(20) Pieces of rotten wood identified 
as part of railroad ties claimed to 
have been defective. Gulf, ete., R. 
Co. v. Boyce, 39 Tex. Civ. A. 195, 87 
SW 395. (21) A part of a defective 
electric light pole. Choctaw Hlectric 
Go. v;/Clark, 28) ‘Ol. 399; 114 P7730, 
(22) A partly burned block of wood. 
Paulson v. State, 118 Wis. 89, 94 
NW 771. @8) Parts “of “a broken 
electric light wire. Sykes v. Port- 
land, 177 Mich. 290, 148 NW 3826. (24) 
Pieces of crossties. Adams v. Crimm, 
177 Ala. 279, 58 S 442. (25) Arrail- 
road gate alleged to be defective. 
Goodrich v. Chicago Great Western 
Re Cow ES) Le Ae C26) Ae rock 
removed from a person’s face after 
he was taken from beneath a street 
car by which he was injured. Holze- 
mer v. Metropolitan St. R. Co., 261 
Mov 379, 169. SW. 102. 2) AW rope. 
Peo. v. Flanigan, 174 N. Y. 356, 66 NE 
988, 17 N. Y. Cr. 300. (28) A rotten 
plank. Viellesse v. Green Bay, 110 
Wis. 160, 85 NW 665. (29) A shovel 
used in constructing a. railroad. 
Mitchell v. State, 94 Ala. 68, 10 S 
518. (30) A sleigh. State v. Ward, 
61) Vt. 153, 17 A’ 488. (31) Aspark 
arrester. Hitz v. Illinois Cent. R. Co. 
183 Til. A. 558. (32) Stolen property 
that jury may identify the marks. 
Jackson v. State, 28 Tex. A. 370, 13 
SW 451, 19 AmSR 839. (38) A speci- 
men of cured fruit. Thomas Fruit 
Co. v. Start, 107 Cal. 206, 40 P 336. 
(34) Stringers and boards from a 
sidewalk. Gardner v. Paulson, 117 
FIT. VA ae: (35) Stolen trousers. 


EVIDENCE 


A frequent ap- 


553. (36) A watch. Stone v. Bos- 
eng etc., R. Co., 72 N. H. 206, 55 A 


[ce] Articles used in experiments. 
—In order that the jury may more 
intelligently understand testimony as 
to experiments made out of court, 
the objects or materials used in mak- 
ing the experiments are frequently 
allowed to be exhibited, as for in- 
stance, the cloth or muslin targets 
used in experiments made for the 
purpose of ascertaining the effect of 
the discharge of a weapon as to 
powder marks. Lillie v. State, 72 
Nebr. 228, 100 NW 316; Sullivan v. 
Com, 93 Pa. 284. 

{d] Article in court.—Where the 
object is produced in court by plain- 
tiff, and its condition is in issue, and 
testimony has been given by plain- 
tiff on this point, it is error for the 
court to refuse defendant’s request 
to give the object to the jury. Hud- 


posh v. Roos, 76 Mich. 173, 42 NW 
1099. 
fe] Requiring production.—A trial 


court may properly require a party 
to produce in court an article which 
has probable value as evidence, such 
as a paving plank. McQGuire v. Cale- 
donia, 140 Minn. 151, 167 NW 425, 
LRA1918D 943. ! 


{f] Inspection of other articles is 
not ordinarily permissible. Parker 
Vie (Stave. "Crexe “Civ. aay ay SW 


380 (liquor bought at a time not cov- 
ered by the information). 


65. Lumber Manufacturer’s Yard, 
Ltd., v. Moose Jaw Flour Mills, 
Ltd, (Sask.) 7 WestWkly 755. 

[a] Bonds and debentnres of val- 


ue should be directed to be inspected 
at their place of safe custody, and 
the additional cost occasioned by rea- 
son of their inspection being there 
ordered should be borne by the per- 
son desiring that locality. Lumber 
Manufacturers’ Yard, Ltd., v. Moose 
Jaw Flour Mills, Ltd., (Sask.) 7 
WestWkly 755. 

66. Stewart v. Driscoll, 56 Colo. 
316, 139 P 18; Philadelphia v. Rule, 
93 Pa. 15; Avent v. Proffitt,.109 S. C. 
48, 95 SE 134; Linch v. Paris Lumber, 
etc., El. Co., 80 Tex. 23, 15 SW 208. 

[a] An inspection may be had of: 
(1) Paving stones. Philadelphia v. 
Rule 93" Par £52" £28 sAs “piece: ‘Of 2 
column. Linch v. Paris Lumber, 
6te., Hl. Col, 80), Tex) 235° 25 Siw 22.08. 

67. Pennsylvania Coal Co. v. Kel- 
ly, 156 Till. 9, 40 NE 938; Neel v. 
Smith, (lowa) 147 NW 183; Spurlock 
Ver pnreveporty Tract, 'Co,, slis mee th. 
42 S 575; King v. New York Cent., 
eter Re Coverite IN. Ye, O0n, 

[a] An inspection may be had of: 
(1) A coal bucket and the manner of 
its operation. Pennsylvania Coal 
Co; uve Welly, 156 Tle 9) 740) NE9S3: 
(2) An iron hook alleged to be in- 
sufficient for the strain to which it 
was put. King vy. New York Cent., 
Obey Rei Comerca, ING tO 00s 

68. Evans v. Roberts, 172 Iowa 
653, 154 NW 923; Com. v. Brown, 121 
Mass. 69; McNaier v. Manhattan R. 
Co., 4 NYS 310 [aff 123 N. Y. 664 
mem, 26 NE 750 mem]. 

[a] Surgical instruments or ap- 
pliances may be produced for in- 
spection. Evans v. Roberts, 172 Iowa 
653, 154 NW 923; Com. v. Brown, 121 
Mass. 69 (speculum chair); McNaier 
v. Manhattan R. Co., 4 NYS 310 [aff 
123 N. Y. 664 mem, 26 NE 750 mem]. 

[b] Instruments used in abor- 
tion.—In a trial for causing an abor- 
tion, instruments may be given in 
evidence, if they are well calculated 
for use in such cases, although it ap- 


Adams v. State, 93 Ga. 166, 18 SE! pears that they are also adapted for 


- > 
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the tools or implements with which a certain act 
was, or is claimed to have been, done,"® or. the 
clothing which was worn or which is claimed to 
have been worn by a person at the time of an oc- 
currence in controversy." 
may be so introduced they must be satisfactorily 


In order that articles 


use in legitimate surgery. Com. v. 
Brown, 121 Mass. 69. 

69. Stevenson y. Michigan Log 
Towing Co., 103 Mich. 412, 61 NW 
536 (portion of a towline claimed to 
have been defective). 

70. U. S.—Taylor v. U. S., 89 Fed. 
954, 32 CCA 449, 

Ala.—Granberry v. State, 182 Ala. 
4, 62 S 52. 

Ark.—Starchman vy. State, 62 Ark. 
538, 36 SW $40. 

Cal.—Peo. v. Weber, 149 Cal. 325, 
86 P 671. 

Colo.—Fowler v. Fowler, 168 P 648. 

Ga.—Moon v. State, 68 Ga. 687. 

Ill.—Foster v. Shepherd, 164 Ill. A. 
199; Seltzer v. Saxton, 71 Ill. A. 229; 
Von Reeden y. Evans, 52 Ill. A. 209. 

Ind.—Siberry v. State, 133 Ind. 677, 
33 NE 681. 

Iowa.—State v. Matheson, 130 Iowa 
440, 103 NW 187, 114 AmSR 427, 8 
AnnCas 430. 

Mass.—Com. y. Best, 180 Mass. 492, 
PRONE: 748; Com. v. Brown, 14 Gray 
19. 

Nev.—State v. Casey, 34 Nev. 154, 
Thies 5: 

N. Y.—Peo. v. Morse, 196 N. Y. 306, 
89 NE 816. 
sane C.—State v. Mordecai, 68 N. C. 

ie 

Ss. C—State v. Gallman, 79 S. C. 


229, 60 SE 683. 

Tex.—Collins v. State, 77 Tex. Cr. 

Wash.—State v. Costello, 29 Wash. 
366, 69 P 1099. : 

51 W. 

Va. 220, 41 SE 429, 59 LRA 465. 

71. U. S.—Bagegs v. Martin, 

Ala.—Smith v. State, 183 Ala. 10 
62 S 864. 
UT Ga Bey fi be 

Colo.—Fowler v. Fowler, 168 P 648. 
59, 72 A 566. 

Ill.—Tudor Iron-Works v. Weber, 


156, 178 SW 3845. 
W. Va.—State v. Edwards, 
108 
Fed. 33, 47 CCA 175. 
Cal.—Peo. v. Besold, 154 Cal. 363, 
Conn.—State v. Rubaka, 82 Conn. 
129 Ill. 5385, 21 NE 1078; Quincy Gas, 


etc., Co. v. Bauman, 104 Ill. A. 600 
[aft «2038 Tl 295" 67 NE 8074. 
Ind.—-Davidson vy. State, 135 Ind. 


254, 34 NE 972; F. Bimel Co. v. Har- 
ter, 561 Ind. A. 267, 98 NE 360. 

Iowa.—State v. Hassan, 149 Iowa 
518, 128 NW 960. 

Kan.—State v. Truskett, 85 Kan. 
804, 118 P 1047. 

Ky.—McCandless v. Com., 170 Ky. 
301, 185 SW 1100. 

Mich.—Peo. v. Wright, 89 Mich. 70, 
50 NW 792. 

209 Mo. 366, 


Mo.—State v. Long, 
108 SW 35; Keen v. St. Louis, etce., 
R.. Ce., 129 ‘Mo. A.) 801) 108s Sw wiles: 

Mont.—State v. Cadotte, 17 Mont. 
315;° 42° PR 857. 

Nebr.—Morris v. Miller, 83 Nebr. 
218, 119 NW 458, 181 AmSR 636, 20 
LRANS 907, 17 AnnCas 1047. 

N. Y.—Weber v. International R. 
Co., 57 Mise. 157, 107 NYS 965. 

Okl.—Morris v. State, 6 Okl. Cr. 
29a 115) PLO 30: 

Pa.—Udderzook v. Com., 76 Pa. 340. 

S. D.—State vy. Vey, 21 S. D. 612, 
114 NW 719. 

Tex.—Globe Loan Co. v. Betan- 
court, (Civ. A.) 171 SW 308; Levy v. 
Scate, 28 Tex. A. 203, 12 SW 596, 19 
AmSR 826. 

Vt.—State v. Ward, 61 Vt. 153, 17 


A 483. 
Churchill, 52 


Wash.—State_ v. 
Wash. 210, 100 P 309. 
[a] Shoes.—Wagner v. Chicago, 


aD FU COV eat Ce MLD) ALA § Ladies ee 
201. 
{b] A dressmaker’s frame may be 


used to exhibit the clothes of a mur- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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identified,” and it must also be shown to the satis- 
faction of the court that no such substantial change 
in the articles exhibited as to render the evidence 
misleading has taken place.7? 

[§ 873] F. Documents—1. In General. The 
general subject of the admission of documents as 
evidence is discussed elsewhere in this article.7* By 
inspection of a document, however, the jury may be 
aided in determining whether it is genuine or writ- 
ten in a counterfeited hand;75 whether it contains 
an alteration,’® erasure,*? or mutilation ;78 or whether 
it was written on the same typewriting machine 
as another document ;' or the jury may be asked to 
determine from inspection which of two words was 
written over the other.8° In such cases the jury 
may receive additional assistance from the infer- 
ences of skilled witness.*? 

[§ 874] 2. Comparison of Handwritings—a. In 
General. Comparison of handwritings is. a mode 
of proof of the authenticity or genuineness of a 
writing, by comparing the handwriting thereof with 
a specimen proved or admitted to have been written 
by the person whose authorship of the questioned 
document is in controversy.®? In a broad sense all 
evidence of handwriting, except where the witness 
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saw the document written, is in its nature com- 
parison, inasmuch as a witness called upon to testify 
as to whether a document is in the handwriting of a 
particular person must necessarily arrive at his 
conclusion by a comparison of the writing in ques- 
tion with other writing proved or admitted to be 
that of such person, or with an exemplar of such 
writing in his own mind, derived from previous 
knowledge ;** but in a strict or technical sense com- 
parison of handwritings means an actual production 
and comparison in court of two or more instruments 
or signatures as a means of ascertaining whether 
they were written by the same person.8* There has 
been great diversity of opinion as to whether a 
trained observer, or ‘‘expert,’’ as he is sometimes 
cealled,®> can be permitted to state, from a mere 
comparison of two or more specimens of hand- 
writing submitted to him, an inference as to whether 
they were or were not made by the same person, and 
also as to whether such a comparison may be made 
by the jury or court.8° In some jurisdictions the 
question has been settled by statute.87 

[§ 875] b. Rule in Absence of Statute—(1) In 
England and Canada. In England, prior to the 
statute of 1854,°§ the established rule in the com- 


dered woman. Peo. v. Durrant, 116| [a] Change in condition. —An| Kan.—Macomber v. Scott, 10 Kan. 
Cady i 79: 48e Pal bs electric wire, contact with which | 335. 

[c] Relevancy is of course a re-| caused an injury,.and which had been La.—McDonogh’s Succe., 18 La. Ann. 
quisite to admissibility. Flege v.|repaired from time to time after the | 419. 


State, 93 Nebr. 610, 142 NW 276, 47 
LRANS 1106 (holding that clothing 
should be rejected where it does not 
appear that it would throw light on 
any material inquiry in the case). 

{d} Where the fact of inquiry was 
uncontroverted, the admission in evi- 
dence of clothes worn by plaintiff at 
the time of the accident was im- 
proper. Alabama Great Southern R. 
Co. v. Bell, (Ala.) 76 S 920. 

72. Ga.—Stamps v. Newton Coun- 
ty, 8 Ga. A. 229, 68 SE 947. 

Tll.—Hitz v. Illinois Cent. R. Co., 
183 Tih vA. 568. ; 

La.—State v. Hodgeson, 130 La. 
382, 58 S 14. } 

Mich.—Sykes v. Portland, 177 Mich. 
290, 1483 NW 326. 

Mo.—Connor v. Wabash R. Co., 149 
Mo. A. 675, 129 SW 777. 

Nebr.—Henry v. Lincoln, 97 Nebr. 
865, 151 NW 933. 

Okl.—Choctaw Electric Co. v. 
Clark, 28.Okl.. 399; 114 P 730. 

S. D—Leggett v. Dinneen, 167 NW 
235. 

Wash.—Toler v. Northern Pac. R. 
Co., 94 Wash. 360, 162 P 538. 

[a] Identification held sufficient. 
—Hitz v. Illinois Cent. R. Co., 183 Ill. 
A. 558; Sykes v. Portland, 177 Mich. 
290, 148 NW 3826; Connor v. Wabash 
R. Co., 149 Mo. A. 675, 129 SW 777; 
Henry v. Lincoln, 97 Nebr. 865, 151 
NW 933; Leggett v. Dinneen, (S. D.) 
167 NW 235. 

73. Cal.—Peo. v. Besold, 154 Cal. 
Sho: Oem eS, CLs 

Colo.—Stewart v. Driscoll, 56 Colo. 
LG, Lene wks. : 

D. C.—District of Columbia v. Dur- 
yee, 29 App. 327, 10 AnnCas 675. ; 

Tll.—Staver Carriage Co. v. Ameri- 
ean, etc., Mfg. Co., 188 Ill. A. 634; 
Chicago Terminal Transfer R. Co. v. 
Korando, 129 Ill. A. 620. 


Iowa.—Neel v. Smith, 147 NW 
183. 

La.—State v. Craft, 118 La. 117, 42 
§$ 718. 


Me.—Thompson v. Columbian Nat. 
L. Ins. Co., 114 Me. 1, 95 A 229. 

Md.—State v. Baltimore, etc, R. 
Co., 117 Md. 280, 83 A 166. 

Mass.—Com. v. Best, 180 Mass. 492, 
62 NE 748. 

Mo.—State v. Goddard, 146 Mo. 177, 
48 SW 82. 

Tex.—Globe Loan Co. v. Betan- 
court, (Civ. A.) 171 SW 308. 

Wash.—State v. Drummond, 70 
Wash. 260, 126 P 541. 


accident, and finally so damaged by 
a storm that it had to be removed, 
was inadmissible to show its former 
condition. Annapolis Gas, ete., Co. 
Be Fredericks, 112 Md, 449, 77 A 
3. 

{b] Possible accesg to a bottle of 
whisky kept by the sheriff as an ex- 
hibit, by reason of the fact that 
others had keys to the lock box where 
it was kept, does not deprive it of all 
evidentiary force. State v. Hays, 38 
S. D. 546, 162 NW 311. 

74 See infra §§ 901-1218. 

75. Kimbro v. Washington First 
Nat. Bank, 8 D. C. 415; Withee v. 
Rowe, 45 Me. 571; Apthorpe v. Com- 
stock, Hopk. 163 [aff 8 Cow. (N. Y.) 
386]. 

{a] Where forgery is claimed the 
judge may order the document to be 
produced in court. Apthorpe v. Com- 
stock, Hopk. 163 [aff 8 Cow. (N. Y.) 
386]. 

76. Birmingham Nat. Bank  v. 
Bradley, 108 Ala. 205, 19 S 791. 

[a] Fraudulent interlineation of a 
record cannot be shown in this way. 
Forbes v. Wiggins, 112 N. C. 122, 16 
SE 905. 

77. Dubois v. Baker, 30 N. Y. 355. 

78. Taylor v. Crowninshield, 5 
NYLegObs 209. 

79. Grant v. Jack, 116 Me. 342, 102 
A138: Peortine Risley) S2144N.Y.75, 
108 NE 200, AnnCasi916D 775. 

80. Morse v. Blanchard, 117 Mich. 
37, 75 NW 93. 


81. Me.—Withee v. Rowe, 45 Me. 
Sivas 

Mass.—Demerritt v. Randall, 116 
Mass. 331. ; 

Mich.—Vinton v. Peck, 14 Mich. 
287. 

Miss.—Wilson vy. Beauchamp, 50 
Miss. 24. 

N. Y.—Dubois v. Baker, 30 N. Y. 


355. 
Oh.—Calkins v. State, 14 Oh. St. 
222. 
82. Ind.—Burdick v. Hunt, 43 Ind. 
381. 
Iowa.—Johnson v. Des Moines L. 
Ins. Co.,.105 Towa 273, 75° NE 101. 
Me.—Woodman v. Dana, 52 Me. 9. 
Pa.—Travis v. Brown, 48 Pa. 9, 82 
AmD 540. 


Tex.—Hanley v. Gandy, 28 Tex. 
2ATS 91! Ann by 35. ; 
vVa.—Rowt v. Kile, 1 Leigh (28 


Va.) 218. ; 
83. D. C.—Keyser v. Pickrell, 4 
App. 198. 


Mo.—State v. Scott, 45 Mo. 302. 

N. Y.—Peo. v. Molineux, 168 N. Y. 
264, 61 NE 286, 62 LRA 193. 

Oh.—Hicks v. Person, 19 Oh. 426. 

Pa.—tTravis v. Brown, 43 Pa. 9, 82 
AmD 540. 

Utah.—State v. McBride, 30 Utah 
432, 85 P 440, 7 LRANS 557,-8 Ann 
Cas 1030. 

Eng.—Doe v. Suckermore, 5 A. & 
pas Oe 730, 31 ECL 791, 111 Reprint 
i a 

“All evidence of handwriting, ex- 
cept where the witness sees the 
document written, is in its nature 
comparison. It is the belief which 
a witness entertains upon compar- 
ing the writing in question with an 
exemplar in his mind derived from 
some previous knowledge.’ Doe v. 
Suckermore, supra. 

84. Burdick v. Hunt, 43 Ind. 381; 
Woodman v. Dana, 52 Me. 9; Smith 
v. Walton, 8 Gill (Md.) 77; Travis v. 
Brown, 43 Pa. 9, 12, 82 AmD 540; 
ee v. Smith, 6 Serg. & R. (Pa.) 

8. 

“Now. this [technical comparison 
of handwriting] is as distinct and 
separate a thing from that compari- 
son which a witness called to testi- 
fy to handwriting makes between the 
writing in question and the exemplar 
in his mind, as an external, visible, 
and tangible object is distinct from 
a mental impression or memory. It 
is the distinction between what is 
objective and what is subjective.” 
Travis v. Brown, supra. 


85. Qualifications of witness see 
infra § 880. 
36. Ala. — Griffin v. Working 


Women’s Home Assoc., 151 Ala. 597, 
603, 44 S 605 [cit Cyc]. 


D. C.—Keyser v. Pickrell, 4 App. 
198. 
- Ind.—Burdick v. Hunt, 43 Ind. 
81. 

Kan.—Gaunt v. Harkness, 53 Kan. 


a 

405, 409, 36 P 739, 42 AmSR 297. 

N. J.—State v. Skillman, 76 N. J. 
P4645 4655 9 OAS afiathert IN Oe On 
804, 76 A 1078, and cit Cyc]. 

Eng.—Doe v. Suckermore, 5 A. & 
E. 708, 31 ECL 791, 111 Reprint 1331. 

“Probably there is hardly any rule 
as to the introduction of evidence on 
which courts express a greater di- 
versity of opinion than that relating 
to the proof of handwriting by com- 
parison.” Gaunt v. Harkness, supra. 

87. See statutory provisions. 

88. See infra § 879. 
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mon-law courts ®® was that, where the writing or 
signing of a document was disputed, the jury could 
properly be allowed to compare the disputed dvoecu- 
ment with other documents written or signed by 
the party and which were already properly in evi- 
dence as relevant to the issues raised in the cause, 
for the purpose of determining the identity of the 
writer or signer of the disputed document, 
that other documents not relevant to the issues 
could not be proved or introduced in evidence for 
the purpose of such comparison;®® and that a 
witness could not be permitted to state his inference 
as to the identity of the writer of a disputed docu- 
ment or signature by a mere comparison of the 
writing with other writings admitted or proved to 
be genuine, whether such other writings were irrele- 
vant to the issues in the cause and offered merely 


8s9. See cases infra note 90. 

{a] Under the civil law and in the 
ecclesiastical courts comparison was 
permitted. Machin v. Grindon, 2 Add. 
Keel. 91 note, 162 Reprint 229; Rob- 
son v. Rocke, 2 Add. Eccl. 53, 162 
Reprint . 215; Lock’ “v. -Denner,. 1 
Add. Eccl. 353, 162 Reprint 125; 
Saph v. Atkinson, 1 Add. Eccl. 162, 
162 Reprint 57; Doe v. Suckermore, 
5 A. & BE. 708, 31 HCL 791, 111 Re- 
print 1331; Beaumont v. Perkins, 1 
Phillim. 78, 161 Reprint 919. 

90. Griffits v. Ivery, 11 A. & EH. 
322, 39 BCL 188, 113 Reprint 437; 
Doe v. Suckermore, 5 A. & EH. 7038, 
31 ECL 791, 111 Reprint 1331; Doe 
v. Newton, 5 A. & FE. 514, 31 ECL 
712, 111 Reprint 1260; Eaton v. Jer- 
vis, 8 C. & P. 273, 34 ECL 729; Brom- 
age v. Rice, 7 C. & P. 548, 32 ECL 752; 
Griffiths v. Williams, 1 Cromp. & J. 
47, 148 Reprint 1329; Cobbett v. Kil- 
minster, 4 F. & F. 490; Doe v. Wilson, 
10 Moore P. C. 502, 14 Reprint 581; 
Solita v. Yarrow, 1 M. & Rob. 133. 

{a] On the trial of an action on a 
promissory note, in which the ques- 
tion was whether defendant had in- 
dorsed it or not, it was held that 
plaintiff's counsel could not give in 
evidence a number of other notes 
bearing defendant’s undoubted signa- 
ture, with a view of having the jury 
compare the handwriting of those 
Signatures with the indorsement on 
the note in question; and that the 
jury could not be allowed to compare 
anything with the indorsement ex- 
cept documents otherwise evidence in 
the case. Bromage v. Rice, 7 C. & P. 
548, 32 ECL 752. 

91. Griffits v. Ivery, 11 A. & E. 
322, 39° ECL 188, 113 Reprint 437; 
Doe v. Suckermore, 5 A. & E. 708, 31 
ECL 791, 111 Reprint 1331; Doe v. 
Newton, 5 A. & H. 514, 31 ECL 712, 
111 Reprint 1260; Waddington v. 
Cousins, 76°C. .& Ps 595, 32: ECL’ 776% 
Bromage v. Rice, 7 C. & P. 548, 32 
ECL 752; Hughes v. Rogers, 8 M. & 
W. 123, 151 Reprint 975. 


92. See supra § 723. 
93. Fournel v. Duvert, 2 Revde 
ee 279; Gleeson v. Wallace, SUNG. 
B 
Ares Rule under statutes see infra 
95. U. S.—Stokes v. U. S., 157 U. 
Dire Sits eLD iS Choi a oO udu. eds GOs 
Hickory vain S5. 1hdteUntSi303) 14 


SCt 334, 38 L. ed. 170; Williams v. 
Conger, 125 U. S. 397, 8 SCt a 3a 
L. ed. 778; Moore v. o, Sood Ss. 
2 0p 23) Las ed. 346; Brooke v. Hern, 
4°. Cas? No. 1,933, 1 Cranch *C.C: 
96; Dunlop v. Silver, 3 LE Cais a eNo, 
4,169, 1 Cranch C. @ 27, 1 Cranch 
367, 2 L. ed. 139; U. S. v. Chamber- 
lain, 25 F. Cas. No. 14,778, 12 Blatchf. 
390; Medway v. U. S., 6 Ct. Cl. 421. 
Ala.—Griffin v. Working Women’s 
Home Assoc., 151 Ala. 597, 44 S 605. 
Ark.—Miller v. Jones, 32 Ark. 337. 


Cal.—In re Thomas, 155 Cal. 488, 
101 P 798. 
Colo.—Bradford vy. Peo., 22 Colo. 
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157, 43 P 1013; Wilber v. Hicholtz, 5 
Colo. 240. 

ai C.—Keyser v. Pickrell, 4 App. 
198. 


Ga.—Doe v. Roe, 16 Ga. 521; Wilson 
v. Barnard, 10 Ga, A. 98, 72 SE 943. 

Ill.— Rogers v. Tyley, 144 Ill. 652, 
32 NE 393; Brobston v. Cahill, 64 
Ill. 356; W. T. Rawleigh Medical Co. 
Ve Mount, 2383rnliy Ay 539: hrank, vy. 
Taubman, 31 Ill. A. 592. 

Ind.—Swales v. Grubbs, 126 Ind. 
106, 25 NE 877; Shorb v. Kinzie, 100 
Ind. 429; Chance v. Indianapolis, etc., 
Gravel Road Co., 32 Ind. 472; Roach 
v. Cumberland Bank, 60 Ind. A. 547, 
111 NE 320; Ashwell v. Miller, 54 Ind. 
A. 381, 103 NE 37. 


Iowa.—Saunders v. Howard, 51 
Iowa 517, 1 NW 708. 3 
Kan.—Joseph v. Eldorado First 


Nat. Bank, 17 Kan. 256. 

Ky.—Fee v. Taylor, 83 Ky. 259; Mc- 
Allister v. McAllister, 7 B. Mon. 269. 

Mda.—Tome y. Parkersburg Branch 
R. Co., 39 Md. 36, 17 AmR 540; Wil- 
liams v. Drexel, 14 Md. 566. 

Mass.—Leavitt v. Maynes, 228 
Mass. 350, 117 NE 343. 

Mich.—Brown v. Evans, 149 Mich. 
429, 112 NW 1079; Peo. v. Hutchings, 
137 Mich. 527, 100 NW 753; Vinton v. 
Peck, 14 Mich. 287. 

Mo.—Springer v. Hall, 83 Mo. 693, 
53 AmR 598. 

Eo ein v. Fredericks, 3 Mont. 
262. 

N. H.—Bowman v. Sanborn, 25 N. 
H. 87. 

N. Y.—Peo. v. Molineux, 168 N. Y. 
264, 61 NE 286, 62 LRA 193; Miles 
v. Loomis, 75 N. Y. 288, 31 AmR 470; 
Randolph v. Loughlin, 48 N. Y. 456; 
Van Wyck v. Mcintosh, 14 N. Y. 439; 
Shaw v. Bryant, 90 Hun 274, 35 NYS 
909: Pontius, v.. Peo: 21 Hun 328 
{aff 82 N. Y. 339]; Glover v. New 
York, 7 Hun 232; Hardy v. Norton, 66 
Barb. 527; Goodyear vy. Vosburgh, 63 
Barb. 154. 

N. C.—State v. De Graff, 113 N. C. 
688, 18 SE 507. Contra ‘Outlaw v. 
Hurdle, 46 N. C. 150. 

N. D.—Dakota v. O’Hare, 1 N. D. 
30, 44 NW 1008. 

Pa.—Seaman v. Husband, 256 Pa. 
ote 100 A 941. 

C.—Gable v. Rauch, 50 S. C. 95, 
27 Son eee 

Sa Dae ee 
Co. v. Kelly, 19 S. 

9 AnnCas 449. 

Tex.—Kennedy v. Upshaw, 64 Tex. 
411; Wade v. Galveston, ete. R. Co., 
(Civ. A.) 110 SW 84; Cook v. Gran- 
bury First Nat. Bank, (Civ. A.) 33 
SW 998. 

Wis.—Hazleton v. Union Bank, 32 
wee 34. 

U. S.—Briggs v. U. S., 29 Ct. 
cr Si78: Medway v. U. S., 6 Ct. Cl. 
4 3 


Ga.—Doe v. Hackney, 16 Ga, 521. 
Ill.—Brobston vy. Cahill, 64 Ill. 356. 
Tex.—Millington Vie Millington, 
(Civ. A.) 25 SW 320. 
Eng.—Griffiths ov. Williams, if 


Lumber, etce., 
. 577, 104 NW 265, 


by Court or Jury—aa. 
of Record. In the United States, in the absence of 
a statute,** most of the courts have adopted the 
common- law rule that, where a writing is disputed, 
it may be compared, for the purpose of determining 
the identity of the writer, by the jury,®® or by the 
court or a referee trying the case without a jury, 
with other writings which are relevant to the issues 
in the cause and already in evidence,®? or which 
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for the purpose of such comparison or were yolepauit 
to the issues and already in evidence,*! unless he 
already had knowledge of the person’s handwrit- 
ing from seeing him ‘write or otherwise, and made 
the comparison merely in corroboration of his testi- 
mony from such knowledge.®* In Canada the earlier 
cases followed the common-law rule.** 

(2) In United States—(a) Comparison 


Papers in Evidence or Part 
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148 Reprint 1329; 


Cromp. & J. 47, 
502, 


Doe v. Wilson, 10 Moore P. C. 
14 Reprint 581. 

[a] The comparison may be made 
by: (1) An appellate court. North- 
field Farmers’ Tp. Mut. F. Ins. Co. v. 
Sweet, 46 Ill. A. 598. (2) A judge 
of the court of claims. Moore v. 
U. S., 91 U. S. 270, 23 Li. ed. 346. 

97._U. S—Mooare v. U. S., 91 U. S. 
270, 23 L. ed. 346; Barnes v. U. S., 166 
Fed. 113, 92 CCA 97; Green v. Ter- 
williger, 56 Fed. 384 [aff 61 Fed. 423, 
9 CCA 565]; U. S. v. Chamberlain, 
25 F. Cas. No. 14,778, 12 Blatchf. 390. 

Ala.—Griffin v. Working Women’s 
Home Assoc., 151 Ala. 597, 44 S 605; 
Kirksey v. Kirksey, 41 Ala. 626. 

Cal.—Castor v. Bernstein, 2 Cal. A, 
703, 84 P 244. 


cide can be v. Coulborn, 8 Del. 
ob C.—Keyser vy. Pickrell, 4 App. 


Ga.—Henderson vy. Roe, 16 Ga. 521; 
Wilson v. Barnard, 10 Ga. A. 98, 72 
SE 943. 

oar etaes Pa v. Seymour, 10 Ida. 699, 
79 P 825. 

Tl. SFimroa v. Gilman, 147 Ill. 
293, 35 NE 378; Rogers v. Tyley, 144 
Ill. 652, 32 NE 393; Brobston v. Ca- 
hill, 64 Ill. 356; W. T. Rawleigh Medi- 
eal’ Co. vo. Mount, 183 ‘Il. - A. 539; 
Schubert v. Schubert, 168 Ill. A. 419; 
Stitzel v. Miller, 157 Ill. A. 390 [rev 


on other grounds 250 Ill. 72, 95 NE 
53, 34 LRANS 1004, AnnCasi1912B 
412]; Martin v. Leslie, 93 Ill. A. 44; 


Northfield Farmers’ Tp. Mut. F. Ins. 
Co. v. Sweet, 46 Ill. A. 598. 

Ind.—Tucker v. Hyatt, 144 Ind. 635, 
41 NE 1047, 43 NE 872; Swales v. 
Grubbs, 126 Ind. 106, 25 NE 877; Ash- 
mel v. Miller, 54 Ind. A. 381, 103 NE 

Kan.—Joseph yv. Eldorado First 
Nat. Bank, 17 Kan. 256. 

Ky.—Pulliam v. Sells, 124 Ky. 310, 
99 SW 289, 30 KyL 456. 
gg te Williams v. Drexel, 14 Md. 

Mich.—Peo. v. Parker, 67 Mich. 222, 
34 NW 720, 11 AmSR 578; Worth v. 
McConnell, 42 Mich. 473, 4 NW 198; 
Houghton First Nat. Bank v. Robert, 
41 Mich. 709, 3 NW 199. 

Mo.—Elsenrath v. Kallmeyer, 61 
Mo. A. 430. 

N. H.—State v. Shinborn, 46 N. H. 
497, 88 AmD 224; Bowman v. San- 
born, oe ING ERTESH is 

N. Y.—Peo. v. Molineux, 168 N. Y. 
264, 61 NE 286. 62 LRA "193; Miles 
v. Loomis, 75. N. Y. 288, 31 AmR 
470; Dubois v. Baker, 30 N. W235 De 
Shaw v. Bryant, 90 Hun 374, 35 NYS 
909 [aff 157 N. Y. 715 mem, 53 NE 
1132 mem]; Hunt v. Lawless, 7 Abb 
NCas 113 [aff ASIEN. SY; Super. 540]; 
Rogers v. Shaler, Anth. N. P. 149; 
Merchant’s Will, Tuck. Surr. 151. 

N. C.—Ratliff v. Ratliff, 131 N. C. 
425, 42 SE 887, 63 LRA 963; Kor- 
negay v. Kornegay, 117 N. C. 242, 23 
SE 257; Yates v. Yates, 76 N. C. 142. 

Ss. D.—State v. Coleman, 17 S. D. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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are otherwise before the court as part of the record 
in the case,’* such as bail bonds,®® appeal bonds, 
appearance bonds,’ applications for continuances 
and for attachments,* signatures to affidavits,’ dep- 
ositions,® and, according to some authorities, plead- 
ings,® although there is also authority for the view 
that a party’s signature to his pleadings should 
not be permitted to go to the jury for comparison 
with a disputed signature or writing because this 
the party to make evidence 


would be permitting 
for himself.” 


The reason assigned for permitting such com- 
parison with writings already in evidence is that 
inasmuch as such papers are already before the 
jury and the jurors are entitled to examine them as 
a part of the evidence, it is practically impossible 


594, 98 NW 175. 

Tex.—Grand Fraternity v. Mulkey, 
62 Tex. Civ. A. 147, 1830 SW 242, 185 
SW 582; Foutz v. Western Picture 
Frame Co., (Civ. A.) 180 SW 943. 

Utah.—Durnell v. Sowden, 5 Utah 
216, 14 P 334. 

W. Va.—Tower v. Whip, 53 W. Va. 
158, 44 SE 179, 68 LRA 937. 

[a] Parts of same document.—As 
between disputed and genuine parts 
of a document already in evidence 
the same rule applies. Hawkins v. 
Grimes, 13 B. Mon. (Ky.) 257; Wil- 
liams v. Drexel, 14 Md. 566; State v. 
Scott, 45 Mo. 302. 

{b] fhe disputed writing.—Under 
the common-law rule permitting .com- 
parison between a disputed writing 
and genuine writings already prop- 
erly in evidence for other purposes 
than comparison, it was not neéces- 
sary that a disputed writing should 
be the subject matter of the issue to 
be tried. Peo. v. Molineux, 168 N. Y. 
264, 61 NE 286, 62 LRA 198. 

[c] “The principal objections 
which have been raised to the com- 
parison of hands are two: First, the 
introduction of numerous and dis- 
tracting collateral issues as to the 
genuineness of the signatures to be 
compared. As to each one of these, 
it is said there might be the same 
controversy as with regard to the 
original signature, and the further 
introduction of the comparison of 
hands and so the number of issues 
to be decided be without end. But 
this objection seems tolerably met 
by the restriction of the signatures 
to be compared to those necessarily 
or properly proved in the case as 
relevant evidence for other. purposes 
and upon the genuineness of which, 
if there is any controversy about 
them, the jury must pass in any 
event. This limitation, it must be 
conceded, is not very philosophical 
or logically satisfactory, but is justi- 
fied by the necessity of the case, and 
at all events answers the objection of 
collateral issues. Second. The sec- 
ond objection to the comparison of 
hands is that no man writes always 
the same signature and the speci- 
mens will be unfairly selected as 
being unlike or like the signature in 
dispute according to the interest of 
the party producing them. They will 
not be fair average specimens of 
the general character of the hand- 
writing. Cpatias. Cad.) a Url mi. 
Harper, Holt N. P. 44,) That, con- 
sequently, the expert, to whom they 
are submitted, will have no oppor- 
tunity of obtaining an accurate no- 
tion of the ordinary natural hand; 
and as illustrative of this objection, 
the decision of Lord Kenyon is cited, 
who refused to allow a witness to 
give an opinion, whose only knowl- 
edge was from the signatures he had 
seen the party himself write for the 
avowed purpose of showing his 
manner of writing. (Stranger v. 
Searle, 1 Esp. 14.) The force of this 
objection-also is, I think, done away 
by the restriction of the rule to 
signatures relevant in the cause for 


. EVIDENCE 


embarrass them 
to their use.§ 


parison.® 


other purposes and as to which there- 
fore there could hardly be any selec- 
tion of the signatures for the pur- 
pose of comparison.” Miles v. 
Loomis, 75 N. Y. 288, 296, 31 AmR 


U. S.—Dunlap vy. Silver, 8 F. 
INom41'69; Wie Cranch ACICC. . 27% 
1 Cranch 367 appendix, 2 L. ed. 
139; Blewett vy. U. S., 10 Ct. Cl. 235; 
Medway v. U. S., 6 Ct. Cl. 421. 


er eee v. Ercholtz, 5 Colo. 
Del.— McCafferty v. Heritage, 10 
Del. 220 


Ill.—-Stitzel v. Miller, 250 Ill. 72, 95 
NE 53, 34 LRANS 1004, AnnCas1912B 
412 [rev 157 Ill. A. 390]; Schubert 
v. Schubert, 168 Ill. A. 419. 

Ind.—Tucker v. Hyatt, 144 Ind. 635, 
41 NE.1047, 43 NE 872. 

Iowa.—Frank v. Berry, 128 Iowa 
223, 103 NW 358. 

Kan.—Abbott v. Coleman, 22 Kan. 
250, 31 AmR 186. 

Ky.—Northern Bank vy. Buford, 1 
Duv. 335. 

La.—Sauve v. Dawson, 2 Mart. 202. 

~Mich.—Brown v. Evans, 149 Mich. 
429, 112 NW 1079; Vinton v. Peck, 
14 Mich. 287. 

Mo.—Elsenrath v. Kallmeyer, 61 
Mo. A. 4380. 


Mt: C.—Yates v. Yates, 76 N. C. 
142. 

S. D.—Mississippi Lumber, etc., 
Co. v. Kelly, 19 S. D. 577, 104 NW 


265, 9 AnnCas 449. 

Tex.—Brin v. Gale, (Civ. A.) 135 
SW 1133; Whitaker v. Thayer, 38 
Tex. Civ. A. 537, 86 SW 364; Smith 
v. Chiles, 1 Tex. A. Civ. Cas. § 124. 

W. Va.—Tower v. Whip, 53 W. Va. 
158, 44 SE 179, 63 LRA 937. 

99. Dunlop v. Silver, 8 F. Cas. No. 
4169 a0 -CranchfiiC.nG. 71275 deCranch 
867 appendix, 2 L. ed. 139. 

1. Sauve v. Dawson, 2 Mart. (La.) 
202; Vinton v. Peck, 14 Mich. 287. 


2. State v. Noe, 119 N. C. 849, 25 
SE 812. 
3. Williams v. State, 27 Tex, A. 


466, 11 SW 481. 

4 Wilber v. Hicholtz, 5 Colo. 240; 
McCafferty v. Heritage, 10 Del. 220; 
State v. David, 131 Mo. 380, 33 SW 
28; Elsenrath v. Kallmeyer, 61 Mo. 
A. 430; State v. De Graff, 113 N. C. 
688, 18 SE 507. 

[a] Tlustrations.——(1) 
appeared that the evidence taken at 
an inquest was reduced to writing 
and the record thereof containing de- 
fendant’s testimony with his name 
subscribed thereto was filed with the 
clerk, as required by law, and by 
him produced in court and identified, 
and was read in evidence without ob- 
jection, it was a paper in the case 
for the purpose of comparing it with 
a signature to a poison record kept 
by a druggist and claimed by the 
state to be defendant’s, and _ the 
objection to the genuineness of de- 
fendant’s signature to the inquest 
comes too late when made for the 
first time in the supreme court. State 
v. David, 131 Mo. 380, 33 SW 28. (2) 
The affidavit filed by a claimant in 
the probate court in support of a de- 


Where it! 
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to prevent their making the comparison between 
them and the disputed writing, and it is therefore 
better to permit them to use such papers for this 
purpose also, under proper instructions, than to 


with impracticable distinctions as 


When a disputed signature is not before the 
court, its genuineness cannot be proved by com- 


[§ 877] bb. Irrelevant Writings Not in Record. 
The weight of American authority is in support 
of the view that irrelevant writings cannot be in- 
troduced in evidence for the mere purpose of mak- 
ing a comparison,’ although numerous courts have 
recognized a limitation and held that such writings 
may be introduced where their genuineness is con- 


mand presented for an allowance 
against the estate of a decedent is 
to be considered a paper in the cause. 
Accordingly, if an appeal is taken 
in the proceeding to the circuit court, 
a@ comparison may be instituted, on 
the trial in that court, between the 
signature to such affidavit and that 
to another document whose genuine- 
ness is an issue. Elsenrah v. Kall- 
meyer, 61 Mo. A. 430. 

Contrary view.—Kernin v. 
37 Ill. 209. 

5. Abbott v. Coleman, 22 Kan. 250, 
31 AmR 186; Smith v. Chiles, 1 Tex. 
Avs Civs ’Cas. 1§ 92247 


6. Del.—MecCafferty v. Heritage, 
10 Del. 220. 
Ind.—Tucker v. Hyatt, 144 Ind. 


635, 41 NE 1047, 43 NE 872. 

Ky.—Northern Bank vy. Buford, 1 
Duv. 335. 

S. D.—Mississippi Lumber, ete., 
Co. v. Kelly, 19 S. D. 577, 104 NW 
265, 9 AnnCas 449. 

W. Va.—Tower v. Whip, 54 W. Va. 
158, 44 SE 179, 63 LRA 937. 

{a] In an action on a promissory 
note purporting to be made and signed 
by defendant, but denied by her, her 
Signature to her affidavit of defense 
filed in the action, being admitted to 
be genuine, was offered and admitted 
in evidence in order that the jury 
might compare the two signatures 
and determine whether that to the 
note was or was not genuine also. 
McCafferty v. Heritage, 10 Del. 220. 

[b] Where the pleading is veri- 
fied the comparison will more readily 


be allowed. Tucker v. Hyatt, 144 
Ind. 635, 41 NE 1047, 43 NE 872. 
7 ‘Travers v. Snyder, 38 Ill. A. 


379; Snow v. Wiggin, 19 Ill. A. 542; 
Springer v. Hall, 83 Mo. 693, 53 AmR 
598; Forbes v. Wiggins, 112 N. C. 122, 
16 SE 905. 

[a] Dlustration.—It was proper 
to refuse to allow the answer of de- 
fendants containing their signatures 
to a plea of non est factum to go 
to the jury room. Doud v. Reid, 53 
Mo. A. 553. 

8. Bishop v. State, 30 Ala. 34; 
Crist vy. State, 21 Ala. 137; McAI- 
lister v. McAllister, 7 B. Mon. (Ky.) 
269; Clay v. Robinson, 7 W. Va. 348. 

9. Mugge v. Adams, 76 Tex. 448, 
13 SW_ 3830; Robertson v. Talmadge, 
(Dex. Civ. A.) 174-SW 627. 

10. U. S.—Hickory v. U. S., 151 
UisS) 8037 14°S Cu, 3344583 wedi 
Williams v. Conger, 125 U. S. 397, 8 
SCt 933, 31 L. ed. 778; Moore v. 
WE cS. 69 Gy Us US. S200 Neos Beans 46s 
Barnes v. U. S., 166 Fed. 113, 92 CCA 
97; U. S. v. Jones, 10 Fed. 469, 20 
Blatchf. 235; Macubbin v. Lovell, 16 
Fy Cas. No. 8,928.90 sCranch..C: .Ge 
184; Turner v. Foxall, 24 FE. Cas. No. 
L425 baie Cranchs Ch Cis 32458 Unis: 
V., Prout, £27" -BY)Cas No. =26;094,, 4 
Cranch. C€. €. 301: 

Ala.—Qualls v. Qualls, 72 S 76; Sulz- 
by v. Palmer, 70 S 1; Griffin v. Work- 
ing Women’s Home Assoc., 151 Ala. 
597, 44 S 605; Bolton v. State, 40 S 
409: Campbell v. Bates, 143 Ala. 338, 
39 S 144; Gibson v. Trowbridge Fur- 
niture- Coy, 96.Ala. .357;.. Snider v. 
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eeded,!! or the other party is estopped to deny it 1? 
or consents to the comparison,!* which consent suf- 
ficiently appears if the papers are admitted without 
objection,!* or for some other reason no collateral 
issues can be raised by the introduction of such 
papers;?5 and there is considerable support for the 


Burks, 84 Ala. 58, 4 S 225; Moon v. 
Crowder, 72 Ala. 79; Bestor v. Rob- 
erts, 58 Ala, 331; Kirksey v. Kirksey, 
41 Ala. 626; Little v. Beazley, 2 Ala. 
703, 36 AmD 431. 
Ark.—Miller v. Jones, 32 Ark. 337. 
Dp. C.—Keyser v. Pickrell, 4 App. 


198. 
lll—Himrod y. Gilman, 147 IIl. 
293, 35 NE 3873; Riggs v. Powell, 


142 Ill. 4538, 32 NE 482; Bevan v. At- 
lanta Nat. Bank, 142 Ill. 302, 31 NE 
679; Putnam v. Wadley, 40 Ill. 346; 
Tyrakowski v. Connell, 197 Ill. A. 


471; Green v. Jennings, 184 Ill. A. 
340: Schubert v. Schubert, 168 Ill. 
A. 419; Stitzel v. Miller, 157 Ill. A. 


390 [rev on other grounds 250 Ill. 
72, 95 NE 53, 34 LRANS 1004, Ann 
Casi912B 4121; Whitaker v. Mastin, 
143 Ill, A. 195; Martin v. Leslie, 93 
Til. A. 44; Frank v. Taubman, 31 Ill. 
A. 592; Gitchell v. Ryan, 24 Ill, A. 
372; Snow v. Wiggin, 19 Ill. A. 542; 
Snyder v. McKeever, 10 Ill. A. 188. 

Ind.—White Sewing Mach. Co. v. 
Gordon, 124 Ind. 495, 24 NE 1053, 
19 AmSR 109; Walker v. Steele, 121 
Ind. 436, 22 NE 142, 23 NE 271; Shorb 
Ve Kinzie, 100 Ind. 429; Shorb v. Kin- 
zie, 80 Ind. 500; Hazzard v. Vickery, 
78 Ind. 64; Huston v. ‘Schindler, 46 
Ind. 388; Burdick v. Hunt, 43 ‘Ind. 
381; Chance We Indianapolis, etc., 
Gravel Road Co., 32 Ind. 472; Shank 
v. Butsch, 28 Ind. 19; Bowen v. Jones, 
13 Ind. A. 193, 41 NE 400; Moore v. 
Staser, 6 Ind. AG 364, 32 NE 5638, 33 
NE 665. 

towa.—Berry v. Hardin, 178 Iowa 


165, 159 NW 669. 
Ky.—Fee v. Taylor, 83 Ky. 259, 7 
KyL 248; Hawkins v. Grimes, 13 


B. Mon. 257; McAllister v. McAllis- 
fer. -% B. Mon. 269; Woodward v. 
Spiller, 1 Dana, 179, 35 AmD 139. 

La.—State v. Boston, 108 La. 479, 
32 S 478. 

Md.—Tome y. Parkersburg Branch 
R. Co., 39 Md. 36, -17 AmR 540; Nil- 
ler v. Johnson, 27 Md. 6; Armstrong 
vy. Thruston, 11 Md. 148. 

Mich.—Weidman v. Symes, 116 
Mich. 619, 74 NW 1008; Peo. v. Park- 
er, 67 Mich. 222, 34 NW 720, 11 Am 
SR 578; Howard v. Patrick, 43 Mich. 
121, 5 NW 84; Houghton First Nat. 
Bank v. Robert, 41 Mich. 709, 3 NW 
199; In re Foster, 34 Mich. 21; Vin- 
ton v. Peck. 14 Mich, 287. 

Mo.—Dow v. Spenny, 29 Mo. 386; 
De Arman y. Taggart, 65 Mo. A. 82: 
McCombs v. Foster, 62 Mo. A. 308; 
Doud v. Reid, 53 Mo. A. 553; Cam- 
eron First Nat. Bank v. Stanley, 46 
Mo. A. 440; Edmonston v. Henry, 45 
Mo. A... 346. 

Nebr.—In re O’Connor, 101 Nebr. 
617, 164 NW 570. 

N. M.—Staab vy. Jaramillo, 3 N. M. 
Soy p 170. 

N. Y.—Peo. v. Molineux, 168 N. Y. 
264, 61 NE 286, 62 LRA 193; Ran- 
dolph v. Loughlin, 48 N. Y. 456; Com. 
Bank v. Mudgett, 44 N. Y. 514; Van 
Wyck v. McIntosh, 14 N. Y. 439; 
Glover v. New York, 7 Hun 232; 
Goodyear v. Vosburgh, 63 Barb. 154; 
Frank v. Chemical Nat. Bank, 37 N. 
Y. Super. 26; Morey v. Safe-Deposit 
Co., 34° N. Y. Super. 154; Hynes v. 
McDermott, 9 Daly 4, 7 AbbNCas 98 
faff 82 N. Y. 41]; Gilbert v. Simpson, 
6 Daly 29; Haskins v. Stuyvesant, 
Anth. \N. P. 132; Peo. v. Spooner, 1 
Den. 3438, 48 AmD 672; Wilson v. 
Kirkland, 5 Hill 182; Jackson v. 
Phillips, 9 Cow. 94; Titford v. Knott, 
2 Johns. Cas. 211; Merchant’s Will, 
Tuck. Surr. 151; Hutchins’ Case, 4 
Se ae 119. 

C.—Boyd v. Leatherwood, 165 
N. Ne 614, 81 SEH 1025; Ratliff v. Rat- 
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been held that 


irrelevant, 


liff, 1381 N.C. 425, 42 SH 887, 63 
LRA 963; Tunstall v. Cobb, 109 N. C. 
316, 14..SE 28. Ruller vy. Pox, » 101 
ING Co LS ee Sy so SO ge eri be 27; 
Otey v. Hoyt, 48 N. C. 407. e* 
N. D.—Stutsman County Bank v. 
Jones, 36 N. D. 531, 162 NW. 402; 


| State v. Gordon, 32 N. D. 31, 155 NW 


59, AnnCasl1918A 442; Cochrane v. 


National El. Co., 20 N. D. 169, 127 
NW 725. 

Tenn.—Franklin vy. Franklin, 90 
Tenn. 44, 16 SW 557; Wright v. Her- 
sey, 3 Baxt. 42; Clark v. Rhodes, 2 
Heisk. 206. 

Tex.—Collins v. Ball, 82 Tex. 259, 
17 SW 614, 27 AmSR 877; Smyth v. 
Caswell, 67 Tex. 567, 4 SW 848; Mat- 
lock y. Glover, 63 Tex. 231; Hanley 
v. Gandy, 28 Tex. 211, 91 AmD 315; 
Grand Fraternity vy. Mulkey, 62 Tex. 
Civ. A. 147, 130 SW 242, 185 SW 
582; Foutz v. Western Picture Frame 
Co., (Civ. A.) 180 SW 943; Brin v. 
Gale, (Civ. A.) 185 SW 1133; Wade v. 
Galveston, etc., R. Co., (Civ. A.) 110 
SW 84; Sheppard v. Love, (Civ. A.) 
71 SW 67; Cook v. Granbury First 
Nat. Bank, (Civ. A.) 33 SW 998 [dist 
Mardes v. Meyers, 8 Tex. Civ. A. 
542, 28 SW 693]. Contra Cannon v. 
Sweet, (Civ. A.) 28 SW 718. 

Va.—Rowt. v. Kile, 1 Leigh (28 
Va.) 216. 
sau Va.—Clay v. Robinson, 7 W. Va. 

Wis.—Hazleton vy. Union Bank, 32 
Aes 34; Pierce v. Northey, 14 Wis. 


AW hg B. C.—Keyser v. Pickrell, 4 
App. 198. 

Ind.—Swales v. Grubbs, 126 Ind. 
106, 25 NE 877; White Sewing Mach. 
Co. v. Gordon, 124 Ind. 495, 24 NE 
1053, 19 AmSR 109; Burdick Vv. Hunt, 
43 Ind. 381; Ashwell v. Miller, 54 
Ind, A. 381, 103 NB 37. 

Kan.—Macomber v. Scott, 10 Kan. 


335. 
Mass.—Leavitt Vv. 228 
Rapids 


Mass. 350, 117 NE 343. 
Mich.—Dietz  v. Grand 
Fourth Nat. Bank, 69 Mich. 287, 37 
NW 220. 
Minn.—Morrison v. Porter, 385 
Minn. 425, 29 NW 54, 59 AmR 3831. 
Mo.—Rose v. Springfield. First Nat. 
Bank, 91 Mo. 399, 3 SW 876, 60 AmR 
258; De Arman y. Taggart, 65 Mo. A. 
82; McCombs v. Foster, 62 Mo. A. 
303; Doud v. Reid, 53 Mo. A. 558. 
N. C.—Ratliff v. Ratliff, 181 N. C. 


Maynes, 


425, 4 SE 887, 63 LRA 963. 
N. D.—Cochrane v. National El. 
Co., 20 N. D. 169, 127 NW 725. 
Tex.—Jester v. Steiner, 86' Tex. 


415,.25 SW 411; Eborn vy. Zimpel- 
man, 47 Tex. 503, 26 AmR 315; Can- 
non vy. Sweet, (Civ. A.) 29 SW "947, 

Vt.—Gifford v. Ford, 5 Vt. 532. 

Wash.—O’Brien v. McKelvey, 59 
Wash. 115, 109 P 337. 

W. Va.—State v. Henderson, 29 
W. Va. whee 1 SE 225. 

12% ; C.—Kéyser v. Pickrell, 4 
App. 198. 


Me.—Williams y. Williams, 109 Me. 
537, 85 A 43. 
Mich.—Dietz  v. 
Fourth 
NW 220. ‘ 
Minn.—Morrison y. Porter, 35 Minn. 
425, 29 NW 54, 59 AmR 331. 
Mo.—Rose v. Springfield First Nat. 
Bank, 91 Mo. 399, 3 SW 876, 60 AmR 


Grand Rapids 
Nat. Bank, 69 Mich. 287, 37 


258. 

N. C.—Croom vy. Sugg, 110 N. C. 
259, 14 SE 748. 

N. D.—Cochrane v. Nationa) El. 
Co., 20 N. D. 169, 127 NW 725. 


Or.—Munkers v. Farmers’ Ins. Co., 
30 Or. 211, 46 P 850. 
[a] Beason for rule.—The danger 
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view that irrelevant writings may be admitted for 
the mere purpose of comparison when their genuine- 
ness is either admitted or proved.'¢ 


It has also 
comparison by the jury, whether 


the other writings are relevant and in evidence or 
should not be allowed as independent 


of raising collateral issues disap- 
pears where genuineness of the writ- 
ings admitted is conceded by the op- 
posite party or he is estopped to 
deny it. Dietz v. Grand Rapids 
Fourth Nat. Bank, 69 Mich. 287, 37 
NW 220; Morrison v. Porter, 35 Minn. 
425, 29 NW 54, 59 AmR 331; Munkers 
v. Farmers’ Ins. Co., 30 Or. 211, 46 
850 


P : 

[b] Circumstances showing estop- 
pel.—A plaintiff who brings an action 
against the executors of a person 
whose estate is charged with a lia- 
bility is estopped to deny the execu- 
tion of the will under which they 
were appointed and qualified; and 
the original will, taken from the rec- 
ords of the court, is competent with- 
out further proof of its execution, as 
a basis of comparison in determining 
the genuineness of the handwriting 
of testator to the instrument in con- 
troversy. Croom v. Sugg, 110 N. C. 
259, 14 SH 748. 

13. Moon v. Crowder, 72 Ala. 79; 


| Peo. v. Gale, 50 Mich. 237, 15 NW 99; 


Bronner vy. Loomis, 14 Hun (N. Y.) 
341; Kannon v. Galloway, 2 Baxt. 
(Tenn.) 230. 

[a] Writing at request of other 
party.—It has been at all times open 
to a party to ask his opponent whose 
handwriting was in dispute, to write 
in the presence of the jury and to sub- 
mit to them the specimen so obtained 
as a standard of comparison. Bron- 
ner v. Loomis, 14 Hun (N. Y.) 341. 

14. Moon v. Crowder, 72 Ala. 79; 
Peo. v. Gale, 50 Mich. 237, 15 NW 


Gey 
15. Macomber v. Scott, 10 Kan. 
Co., 


335; Cochrane v. National El. 
20 N. D. 169, 127 NW 725. 

16. Conn.—Tyler v. Todd, 36 Conn. 
218; Lyon v. Lyman, 9 Conn. 55. 

Del.—McCafferty v.. Heritage, 10 
Del. 220. 

Kan.—State vy. Ryno, 68 Kan. 348, 
74 P 1114, 64 LRA 303; Ort v. Fow- 
ler, 31 Kan. 478, 2 P 580, 48 AmR 
501; Joseph v.. Eldorado Nat. Bank, 
17 Kan. 256; Macomber y. Scott, 10 
Kan, 335. 

Me.—Williams v. Williams, 109 Me. 
537, 85 A 43; State v. Thompson, 80 
Me. 194, 13 A 892, 6 AmSR 172; 
Woodman y. Dana, 52 Me. 9; Chan- 
dler v. Le Barron, 45 Me. 534. \ 

Mass. —Costelo. v. Crowell, 139 
Mass. 588, 2 NE 698; Costello v. 
Crowell, 1833 Mass. 352; Demerritt v. 
Randall, 116 Mass. 331; Richardson 
v. Newcomb, 21 Pick. 315; Moody v. 
Rowell, 17 Pick. 490, 28 AmD 317; 
Homer v. Wallis, 11 Mass. 309, 6 
AmD 169; Hall v. Huse; 10 Mass. 
39% 

Minn.—Cochran v. Stein, 118 Minn. 
323, 186 NW 10387, 41 LRANS 391. 

Miss.—Coleman v. Adair, 75 Miss. 
660, 23 S 369; Wilson v. Beauchamp, 
50 Miss. 24. 

N. H.—TIllinois University v. Spald- 
ing, 71 N. H. 163, 51 A 731, 62 LRA 
817; Carter v. Jackson, 58 N. H. 156: 


eater Lat, ¥v. State,’ 36) "Oh. St. 
195. 

Or.—State v. Branton, 49 Or. 86, 
STP B85: 

S. D—Mississippi Lumber, ete., 


Coe vi Kelly; 19 S29 Di e577 -L04- Nw: 
265, 9 AnnCas 449. 


Utah.—Anderson vy. Hanscn. 34 


Utah 183, 96 P 1092; Smith v. Han- 
son, 34 Utah 171, 96 P 1087, 18 
LRANS 520; State v. McBride, 30 


Utah 425, 85 P 440, 7 LRANS 557, 8 
AnnCas 1030; Tucker y. Kellogg, 8 
Utah 11, 28 P 870. 

vVt—State v. Kent, 83 Vt. 28. 74 
A 389, 26 LRANS 990, 20 AnnCas 
1334; Rowell v. Fuller, 59 Vt. 688, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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proof, but may be allowed in aid or corroboration 
of other evidence of the falsity or genuineness of 


the disputed writing.17 


The reasons usually assigned for refusing to ad- 
mit for purposes of comparison papers not in evi- 
dence and otherwise irrelevant are: 
admission of such papers would probably raise col- 
lateral issues respecting the genuineness of the sig- 
natures thereto which might be spun out. indef- 
initely, to the utter confusion of the jury; and (2) 
opportunity might be given to the party offering the 
papers to obtain an improper advantage by making 
an unfair selection of the test signatures.18 
latter objection would seem, however, to be of 
little foree when it is remembered that the standard 
selected must be submitted to the court which may 
exclude them when their introduction would work 
injustice,’® while the danger suggested in the first 
is minimized by requiring clear proof by witnesses 


10 A 8658; Adams vy. Field, 21 Vt. 
256; Gifford v. Ford, 5 Vt. 532. 

Wash.—Moore vy. Palmer, 14 Wash. 
134, 44 P 142. 

“Whatever the rule may be in 
other jurisdictions, the general rule 
adopted in this State is that when 
the genuineness of handwriting is 
in question it may be proved by com- 
parison with other handwriting of 
the party sought to be charged, ad- 
mitted or proved to be genuine; that 
such writing is admissible asa stand- 
ard for the purpose of comparison, 
whether relevant to the issue or not.” 
Williams vy. Williams, 109 Me. 537, 
545, 85 A 438. 

17. Myers v. Toscan,.3 N..H. 47; 
In re McWilliams, 259 Pa. 526, 103 
A 365; Groff v. Groff, 209 Pa. 603, 
59 A 65; Rockey’s Est., 155 Pa. 453, 
26 A 656; Foster v. Collner, 107 Pa. 
305; Berryhill v. Kirchner, 96 Pa. 
489; Aumick v. Mitchell, 82 Pa. 211; 
Haycock v. Greup, 57 Pa. 438; Guffey 
v. Deeds, 29 Pa. 378; Ulmer v. Gentner, 
3 Pennyp. (Pa.) 453; Baker v. Haines, 
6 Whart. (Pa.) 284, 36 AmD 224; 
Callan vy. Gaylord, 3 Watts (Pa.) 321; 
Lancaster Farmers’ Bank y. White- 
hill, 10 Serg. & R. (Pa.) 110; Shannon 


v. Castner, 21 Pa. Super. 294; Van- 
derslice v. Snyder, 4 Pa. Dist. 424; 
Shultv Crott. 1) Del. Co. CPa.)-38i05 


Milton v. Pace, 85S, C. 373, 67:SE 
458; Rose v. Winnsboro Nat. Bank, 
AUS. ©2191, 19 SH 487+. Graham-= w. 
Nesmith, 24 S. C. 285; Benedict v. 
Flanigan, 18 S. C. 506, 44.AmR 583; 
Bennett v. Mathewes, 5 S. C. 478. 

[a] Whether the proof is doubt- 
ful must be determined in the first 
instance by the trial judge, and his 
ruling will not be disturbed unless 
his error is very patent. Benedict v. 
Flanigan, 18 S. C. 506, 44 AmR 583. 

[b] Where there is conflicting 
testimony as to the genuineness of a 
signature, comparison of handwriting 
is admissible, as confirmatory evi- 
dence, to enable the jury to decide 
upon which of the witnesses they 
could most confide. Robertson v. 
Millar, 26,'Sy Cacliyi2o: 

{c] The evidence {# merely cor- 
roborative—After evidence has been 
adduced in support of a writing, it 
ean be strengthened by comparing 
the writing in question with other 
genuine writings, indubitably such. 
Beyond this, our cases do not go. 
ae v. Brown, 43 Pa. 9, 82 AmD 

[d] Effect of statute.—The act of 
May 15, 1895 (Pub. L. p 69), making 
it comnetent for experts to make 
comparison between writings, did not 
change the law allowing the intro- 
duction of well authenticated exam- 
ples of a person’s signature for the 
inspection of the jury. Shannon v. 
Castner, 21 Pa. Suner. 294. 

{e] In New Hampshire (1) the 
rule stated in the text was formerly 
held. Myers v. Toscan, 3 N. H. 47. 


EVIDENCE 


(1) That the 


[§ 878] (b) 


The 


(2) But it has been abandoned. Car- 
ter v. Jackson, 58 N. H. 156; State 
v. Hastings, 53 N. H. 452. 

< . C.—Keyser v. Pickrell, 4 
App. 198, 205. 

Illi—Stitzel v. Miller, 250 Ill. 72, 
95 NE 53, 34 LRANS 1004, AnnCas 
1912B 412. 

Ind.—McDonald v. McDonald, 142 
Ind. 55, 41 NE 336. 

Mich.—Dietz v. Grand Rapids 
Fourth Nat. Bank, 69 Mich. 287, 37 
NW 220; Vinton v. Peck, 14 Mich. 
287. 

N. Y.—Jackson y. Phillips, 9 Cow. 
94, : 

N. C.—Tunstall vy. Cobb, 109 N. C. 
316, 14 SE 28. 

[a] She rule seems to be a rea- 
sonable one, and the ground or rea- 
son upon which it is founded is that 
its requirements are necessary in 
order to avoid the evil of having col- 
lateral issues injected into the case, 
and the minds of the jurors dis- 
tracted thereby. If the papers or 
documents are not in evidence, nor 
connected with the cause for some 
other purpose, and their genuineness 
is not admitted by the adverse party, 
then independent proof would be nec- 
essary upon the side of the party 
seeking to sue them as a standard of 
comparison, to establish their authen- 
ticity. This evidence, the opposite 
party would be entitled to rebut, and 
thereby the parties would become in- 
volved in a collateral issue. This the 
rule seeks to avoid. McDonald v. 
McDonald, 142 Ind. 55, 70, 41 NE 
336. 

19. Morrison v. Porter, 35 Minn. 
425, 29 NW 54, 59 AmR 3381. 

20. Dis. op. State v. Seymour, 10 
Ida. 699, 79 P 825; Calkins v. State, 


14 Oh. St. 222; Baker v. Haines, 6 
Whart (Pa.) 284, 36 AmD 224. See 
infra § 884. 

21. Mississippi Lumber, etc., Co. 


vy. Kelly, 19 S. D. 577, 104 NW 265, 
9 AnnCas 449; Moore vy. Palmer, 14 
Wash. 134, 44 P 142. 

“Such we think is the trend of 
modern authority.” Moore v. Palmer, 
14 Wash. 134, 138, 44 P 142. 

22. See infra § 879. : 

23. Rule under statuteg see infra 
§ 879. 

24. U. S.—Strother v. Lucas, 6 
Pet. 763, 8 L. ed. 573; Turner v. Fox- 
24 F. Cas. No. 14,255, 2 Cranch 
CieGe, 324. 

Ala.—State v. Givens, 5 Ala. 747. 

Ky.—Fee v. Taylor, 83 Ky. 259, 7 
KyL 248. 

MA Feb panecese vy. Swomley, 56 Md. 
439; Tome v. Parkersburg Branch R. 
Co., 39 Md. 36, 17 AmR 540; Niller v. 


Johnson, 27 Md. 6. : 
Mont.—Davis v. Fredericks, 3 
Mont. 262. 


Nebr.—In re O’Connor, 101 Nebr. 
617, 164 NW 570. 

N. D.—Terr. y. O’Hare, 1 N. D. 30, 
44 NW 10038. 
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who testify directly and positively to the genuine- 
ness of the standards.?° 
that the rule admitting all writings is supported by 
the better reason, and the correctness of this view 
nds support in the growing tendency toward ad- 
mission evidenced not only by the decisions of the 
courts *! but also by statutory enactment.2? 


It would seem, therefore, 


Comparison by Witnesses. In the 


United States, in the absence of a statute,2? some 
of the decisions have followed the rule of the com- 
mon law excluding proof of handwriting by the 
inference of a witness from a mere comparison of 
the disputed writing with other writings, even where 
the other writings are relevant to the issues in the 
cause and are already in evidence;2* but in most 
cases the courts have received such evidence, not 
only where the writings with which the comparison 
is made are already in evidence as relevant to the 
issues,”> but also where they are otherwise before 


Pa.—Groff v. Groff, 209 Pa. 603, 59 
A 65; Rockey’s Hst., 155 Pa. 453, 26 
A 656; Foster v. Collner, 107 Pa. 305; 
Berryhill v. Kirchner, 96 Pa. 489; 
Aumick v. Mitchell, 82 Pa. 211; Hay- 
cock v. Greup, 57 Pa. 438; Travis v. 
Brown, 43 Pa. 9, 82 AmD 540; Ulmer 
v. Gentner, 3 Pennyp. 453. 

R,. 1.—Kinney v. Flynn, 2 R. I. 319. 

[a] Territorial courts (1) follow 
the rule of the supreme court of 
the United States. Davis v. Fred- 
ericks, 3 Mont. 262; Terr. v. O’Hare, 
1 N. D. 30, 44 NW 10038. (2) But 
after the admission of the territory 
into the Union the state courts feet 
in no way constrained to follow such 
rule. Terr. v. O’Hare, supra. 

[b] In Kentucky (1) the evidence 
of an expert is excluded so long as 
the evidence of those personally ac- 
quainted with the handwriting is 


available. Fee v. Taylor, 83 Ky. 259, 
7 Kyl 248. (2) But a skilled wit- 
ness, while not competent to state 


from comparison with documents, 
in or out of the case, whether a 
given handwriting is genuine, may 
still point out to the jury indications, 
other than resemblances of the hand- 
writing, which tend circumstantially, 
as it were, to indicate the writer, 
such as differences in words or let- 
ters “or speak of other facts as they 


supra. 
. é : : . Mathias, 36 
Fed. 892; U. S. v. Chamberlain, 25. 
F. Cas. No. 14,778, 12 Blatchf. 390. 

Ala.—Griffin v. Working Women’s 
Home Assoc., 151 Ala. 597, 44 S 605. 

Colo.—Bradford v. Peo., 22 Colo. 
157, 48 P 1018; Wilber v. Hicholtz, 5 
Colo, 240. 

‘ue C.—Keyser v. Pickrell, 4 App. 

8. ; 
Tll.— Craig v. Trotter, 252 Ill. 228, 
96 NE 1003; Stitzel v. Miller, 250 
Ill. 72, 95 NE 53, 34 LRANS 1004, 
AnnCas1912B 412; Himrod v. Gil- 
man, 147 Ill. 293, 35 NE 3738; Rogers 
v. Tyley, 144 Tl. 652, 32, NEY 393; 
Green v. Jennings, 184 Ill. A. 340; 
Schubert v. Schubert, 168 Til. A. 419; 
O’Neiil v. Beland, 133 Ill. A. 594, 

Ind.—McDonald v. McDonald, 142 
Ind. 55, 41 NE 336; Swales v. Grubbs, 
126 Ind. 106, 25 NE 877; Shorb v. 
Kinzie, 100 Ind. 429; Hazzard v. Vick- 
ery, 78 Ind. 64; Bowen v. Jones, 13 
Ind. A. 193, 41 NE 400. 

Kan.—Abbott v. Coleman, 22 Kan. 
250, 31 AmR 186; Macomber v. Scott, 
10 Kan, 3385. 

Ky.—Hawkins  v. IRIE Se 
Mon. 257. 

La.—Lefort’s Succ., 189 Ala. 51, 71 
S 215, AnnCasi917E 769. 

Md.—Williams v. Drexel, 14 Md. 
566. ’ 

Mich.—Mallory v. Ohio Farmers’ 
Ins. Co., 90 Mich. 112, 51 NW 188; 
Houghton First Nat. Bank v. Rob- 
ert, 41 Mich. 709, 3 NW 199. 

Mo.—Springer v. Hall, 83 Mo. 693, 


Grimes, 
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the court as part of the record in the case,”° pro- | writings offered in evidence merely for the purpose 


vided the witness is shown to have the qualifications 


of a skilled observer or expert.?’ 


53 AmR 598; Elsenrath v. Kallmeyer, 
61 Mo. A. 430. : 

Mont.—Davis Fredericks, 3 
Mont. 262. 

N. H.—State v. Shinborn, 46 N. H. 
497, 88 AmD 224; Bowman v. San- 
born, 25) N. EH. 37. ¥ 

N. Y.—Hynes v. McDermott, 82 N. 
Y. 41, 37 AmR 538; Miles v. Loomis, 
75 N. Y. 288, 31 AmR 470; Van Wyck 
v. McIntosh, 14 N. Y. 439; Shaw v. 
Bryant, 90 Hun 374, 35 NYS 909 
[aff 157 N. Y. 715 mem, 53 NE 1132 
mem]; Goodyear v. Vosburgh, 63 
Barb. 154; Dubois v. Baker, 40 Barb. 
556. 

N. C.—Kornegay v. Kornegay, 117 
ING CNI24 253 SEy 2575) Jarvis’ Ve Van- 
derford, 116 N. C. 147, 21 SH 302; 
Tunstall v. Cobb, 109 N. C. 316, 14 
SH 28; Yates v. Yates, 76 N. C. 142. 

N. D.—Terr. v. O’Hare, 1 N. D. 30, 
44 NW 10038. 

Oh.—Pavey v. Pavey, 30 Oh. St. 
600; Marshall v. Thomas, 31 Oh, Cir. 
Ct. 363. 

Pa.—Graham v. Spang, 16 A 91. 

Tex.—Jester v. Steiner, 86 Tex. 
415, 25 SW 411; Kennedy v. Upshaw, 
64 Tex. 411; Eborn v. Zimpelman, 47 
Tex. 503, 26 AmR 315; Woodward v. 

-Keck, (Civ. A.) 97 SW 852; Mardes v. 
| Meyers, 8 Tex. Civ. A. 542, 28 SW 
693; Smith v. Chiles, 1 Tex. A. Civ. 
Cas. § 124. 

Utah.—Durnell v. Sowden, 5 Utah 
216, 14 P 334. 

W. Va.—Tower v. Whip, 53 W. Va. 
158, 44 SE 179, 63 LRA 937. . 

Wis.—Pierce v. Northey, 14 Wis. 


{a] The leading case in New York, 
establishing the principle that com- 
parison of handwriting is admissible, 
is Miles v. Loomis, 75 N. Y. 288, 292, 
31 AmR 470 (where the court said: 
“Treating therefore these two Ssig- 
natures of the testator as properly 
in evidence, the question is whether 
experts in handwriting could be per- 
mitted, upon comparison in court of 
these signatures with that of the 
note in suit, without any other 
knowledge of the testator’s writing, 
to express an opinion as to the genu- 
ineness of the latter and as to 
whether it appeared a natural or 
simulated hand. The statement of 
the learned counsel for the appellant 
that precisely this kind of evidence 
has never yet been held proper by 
the court of last resort in this State 
is, we believe, accurate, although it 


Vv. 


comes in principle within the de- 
cision in Dubois v. Baker, 30 N. Y. 
355, 861: Indeed, I think it must 


be conceded that the earlier cases 
adjudged in our courts lean pretty 
decidedly against the admissibility 
of such evidence. In this respect 
we were formerly more strict than 
any of the other States. (Peo. v. 
Spooner, 1 Den. (N. J.) 343, 43 AmD 


672; Jackson v. Phillips, 9 Cow. 
CNG Yep o4se ehdenix eu iniss P Con va 
Philipy dom wend. CN. Yo) Si.) 6) Our 


courts followed of course the com- 
mon law which was supposed to 
differ from the practice of the civil 
and ecclesiastical courts. The nisi 
prius decisions in the English courts, 
although not in entire harmony (Al- 
lesbrook v. Roach, 1 Esp. 351) and 
much criticised by the text writers, 
were generally hostile to the ad- 
mission of comparison by experts 
until by the act of parliament in 
1854 such evidence was. declared 
legitimate. (Stranger v. Searle, 1 
Hsp. 14; Clermont v. Tullidge, 4 

Sa Pe te LIP HCL 37.9) Rexiva Cator) 4 
Esp. 117.) Even, however, before 
the passage of that act a jury was 
allowed, itself, to institute the com- 
parison, but only with documents in 
evidence before them and relevant to 
the issue. (Doe v. Newton, 5 A. & E. 


Hven irrelevant 


514, 31 ECL 712, 111 Reprint 1260; 
Solita v. Yarron, 1 M. & Rob. 133; 
Griffiths v. Williams, 1 Cromp. & J. 
47, 148 Reprint 1329; Bromage _ v. 
Rice, 7 C. & P. 548, 32° HCL 752.) 
In Doe v. Suckermore, 5 A, & EH. 703, 
31 ECL. 791, 111 Reprint 1331, de- 
cided in 1836, the whole subject re- 
ceived very great consideration, four 
judges of the King’s bench deliver- 
ing elaborate opinions, reviewing the 
cases very fully and discussing very 
thoroughly the principles upon which 
evidence of this character should be 
received or excluded. The rule 
seemed to be conceded in that case 
by all the judges that, as to any but 
ancient writings, an opinion formed 
upon mere comparison of hands at 
the trial, eo instanti, was, not ad- 
missible, but they were equally di- 
vided upon the question whether a 
knowledge of the handwriting might 
be obtained by a skilled person suf- 
ficient to render him a witness com- 
petent to speak as to the genuine- 
ness of the signature, merely by a 
previous examination of other signa- 
tures proved to be genuine. (Lord 
Denman, Ch. J., 5 A. & EH. 787, Wil- 
liams, J., 5 A. & E. 718.) This dis- 
tinction is admitted to be subtle, but 
seems to have prevented the con- 
currence of these two judges with 
Coleridge and Patterson, J. J., in 
refusing the rule for a new trial. 
It is to be observed that the deci- 
sions to which I have referred were 
as to evidence of experts that a 
signature was or was not that of 
the party whose it purported to be. 
Upon the question whether a signa- 
ture, upon its bare inspection alone, 
anpeared to be simulated and not 
natural, persons’ professing the skill 
to speak have been more often ad- 
mitted, although this species of evi- 


dence has been declared not en- 
titled to any credit. (Lord Denman, 
Doe v. Suckermore, supra.) In our 


own State, the Legislature has not 
interfered as in England, but the 
courts have in their later decisions 
shown a disposition to relax the rule. 
It has been conceded here that while 
documents could not be put in evi- 
dence for the purpose of comparison, 
yet as in the English courts, those, 
which were in for other purposes, 
might be compared with the disputed 
signature by the jury. (T. A. John- 
son, J.. Van Wyck v. McIntosh, 14 
N. Y. 4389; Leonard, Comr. Randolph 
v. Loughlin, 48 N. Y. 456); and in 
Dubois v. Baker, 30 N. Y. 355, 361, 
the majority of the judges held evi- 
dence admissible which cannot in 
principle be distinguished from that 
admitted in the present case. Davies, 
J., indeed, in delivering the opinion 
expressly says ‘a comparison of the 
handwriting of papers introduced and 
relevant is permitted to ascertain the 
genuineness of the one in contro- 
versy’ and Mullin, J., though dissent- 
ing on other grounds, concurred in 
this (30 N. Y. 866). Although this 
decision lays down, aS has been al- 
ready intimated, a somewhat more 
liberal rule as to evidence of hand- 
writing than had previously pre- 
vailed in this State, yet it: has been 
generally acquiesced in, is in con- 
formity with the law in other States, 
and seems to have become an es- 
tablished practice in the trial courts. 
(See Goodyear v. Vosburgh, 63 Barb. 
CNY. abe: Johnson” va Hicks). 1 
Lans. (N. Y.) 150; Roe v. Roe, 40 
N. Y. Super. 1.) We are very strongly 
of the opinion that it is sounder in 
principle than the more narrow one 
and in no respect an infringement 
upon any wholesome and just limita- 
tion of expert testimony.’’) 

[b] Reason for rule admitting 
comparison,—‘“‘It cannot be denied 


ot comparison by a witness with the disputed writ- 
ing have been received in a number of ecases,”* al- 


that abstractly a witness is 
likely to form a correct judg- 
ment as to the identity of hand- 
writing by comparing it critically 
and minutely with a fair and genu- 
ine specimen of the party’s hand- 
writing than he would be able to 
make by comparing what he _ sees 
with the faint impression made by 
having seen the party write but once 
and then perhaps under circumstances 
which did not awaken his attention.” 
Miles v. Loomis, 75 N. Y. 288, 297, 31 
AmR 470 [quot 2 Starkie Ev. p 375]. 

{c] Parts of same document.—(1)j 
As between disputed and genuine 
parts of a document already in evi- 
dence the same rule applies. A wit- 
ness whose qualifications are shown 
may, aS on the question of alteration, 
compare different parts of an instru- 
ment in evidence and state his in- 
ference as to whether they are in the 
same handwriting. Hawkins Vv. 
Grimes, 13 B. Mon. (Ky.) 257; Wil- 
liams v. Drexel, 14 Md. 566; Graham 
vie Spang, (Pa) 16-4 Ole) (2) And 
he may compare two or more signa- 
tures and state his inference as to 
whether they were written by the 
Same person. U.S. v. Darnaud, 25 
EL Cas: Nor 224, 9f8, is wall. Jr: 243: 

{d] Imstruments admitted with- 
out objection.—Where the instru- 
ments, the signatures to which are 
thus compared, were for aught that 
appears in the case offered in evi- 
dence for other purposes than com- 
parison, and were received without 
objection, it cannot be objected upon 
appeal that they were immaterial 
for any other purpose, and so could 
not be used for comparison. Hav- 
ing been received without objection 
they must be regarded as properly 
in evidence for all the purposes of 
the case. Miles vy. Loomis, 75 N. Y. 
288, 31 AmR 470. 

26. U. S.—Dunlop v. Silver, 8 F. 
Cas’ No. 4,169) 1 Cranch, GC. 27d 
Cranch appendix 367, 2 L. ed. 139. 
iO ra eS v. Hicholtz, 5 Colo. 


Ga.—Paulk v. Creech, 8 Ga. A. 738, 
70 SE 145. 

Ill.—Pixley v. Swail, 194 Ill. A. 
151: O'Neill v. Beland, 133 Tll. A. 594. 

Kan.—Abbott v. Coleman, 22 Kan. 
250,. 31. AmR 186. 


more 


2 


Me.—Williams v. Williams, 109 Me. 
537, 85 A 43. 
eat on v. Peck, 14 Mich. 
Mo.—Elsenrath v. Kallmeyer, 61 
Mo. A. 430. 


N. Y¥.—In re Hopkins, 172_N. Y. 360, 
65 NE 173, 92 AmSR 746, 65 LRA 
95, 12 NYAnnCas 55 [rev 73 App. 
Div. 559, 77 NYS 178]. 

N. C.—Yates v. Yates, 76 N. C. 142. 


Tex.—Smith v:; Chiles; a” Tex. A. 
Civ? Gas.) S124: 
Wash.—O’Brien v. McKelvey, 66 


Wash. 18, 118 P 885. 

W. Va.—Tower v. Whip, 53 W. Va. 
158, 44 SE 179, 63 LRA 937. 

27. See infra § 880. 

28. U. S—Tam Shi Yan v. U. S., 
224 Fed. 422, 140 CCA 116. 

Conn.—Tyler v. Todd, 36 Conn. 218. 

Ga.—Goza v. Browning, 96 Ga. 421, 
23 SE 842; Paulk vy. Creech, 8 Ga. A. 
738, 70 SE 145. é 

Kan.—Holmberg v. Johnson, 45 
Kan. "197,25" P*5 ibe Abbott ve) Cole- 
man, 22 Kan. 250, 31 AmR 186; Ma- 
comber v. Scott, 10 Kan. 335. 

Me.—State v. Thompson, 80 Me. 
194, 18 A 892, 6 AmSR 172; Wood- 
man v. Dana, 52 Me. 9; Withee v. 
Rowe, 45 Me. 571; Chandler v. Le 
Barron, 45 Me. 534. 

Mass.—Com. v. Tucker, 189 Mass. 
457, 76 NE 127, 7 LRANS 1056; Cos- 
telo v. Crowell, 139 Mass. 588, 2 NE 
698; Costello v. Crowell, 133 Mass. 
352; Com. v. Eastman, 1 Cush. 189, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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though the weight of authority supports the view 
that in the absence of statute 2° such evidence should 


be rejected,*° on the same ground 


for comparison by the jury,*! unless the danger of 
raising collateral issues is eliminated by an admis- 
sion of ** or an estoppel to deny ** the genuine- 
ness of such writing. or a consent to the com- 
parison,** or unless the comparison is merely in 
corroboration of other evidence as to the genuine- 


ness or falsity of the writing in 


48 AmD 596; Richardson v. New- 
comb, 21 Pick. 315; Moody v. Rowell, 
17 Pick. 490, 28 AmD 817. 

Minn.—Cochran y. Stein, 118 Minn. 
323, 1386 NW_ 1037, 41 LRANS 391; 
Morrison v. Porter, 35 Minn. 425, 29 
NW 54, 59 AmR 331. 

Miss.—Roy v. Aberdeen First Nat. 
Bank, 33 S 494; Coleman v. Adair, 
ib Miss: 660, 23.-S .369; Wilson, v. 
Beauchamp, 50 Miss. 24; Moye v. 
Herndon, 30 Miss. 110. 

N. H.—State v. Shinborn, 46 N. H. 
497, 88 AmD 224. 

Oh.—Pavey v. Pavey, 30 Oh. St. 
600; Bragg v. Colwell, 19 Oh. St. 407; 
Hicks v. Person, 19 Oh. 426; Murphy 
vy. Hagerman, Wright 2938. 

Vt.—Rowell v. Fuller, 59 Vt. 688, 
10 A 853. 

Va.—Hanriot vy. Sherwood, 82 Va. 


§ ae Rule under statutes see infra 
(J. 
so. U. S.—Rogers v. Ritter, 12 


Wall. 317, 20 L. ed. 417; Strother v. 
Lucas, 6 Pet. 763, 8 L. ed. 573; Turner 
Vanoxalin 2th Cas. No. W'4.255, 62 
Cranch C. C. 324. 

Ala.—New York Mut. L. Ins. Co. v. 
Witte, 190 Ala. 327, 67 S 263; Griffin 
v. Working Women’s Home Assoc., 
151 Ala. 597, 44 S 605; Gibson v. 
Trowbridge Furniture Co., 96 Ala. 
357, 11 S 365; Snider v. Burks, 8&4 Ala. 
53, 4 S 225; Moon v. Crowder, 72 Ala. 
79 


‘Ark.— Miller v. Jones, 32 Ark. 337. 
D. C.—Keyser v. Pickrell, 4 App. 
198. 


Tll.— Craig v. Trotter, 252 Ill. 228, 
96 NE 1003; Himrod v. Gilman, 147 
Til. 293, 35 NE 373; Rogers v. Tyley, 
TER Tile 652, 32 NE 393; SRiges: Vv. 
Powell, 142 Ill. 453, 32 NE 482; Bevan 
v. Atlanta Nat. Bank, 142 Ill. 302, 31 
NE 679; Putnam v. Wadley, 40 Ill. 
346; Kernin v. Hill, 37 Ill. 209; Jum- 
pertz v. Peo., 21 Ill. 375; Pierce v. De 
Long, 45 Ill. A. 462; Gitchell v. Ryan, 
AGM eANGe oie. é 

Ind.—McDonald v. McDonald, 142 
Ind. 55, 41 NE 336; White Sewing 
Mach. Co. v. Gordon, 124 Ind. 495, 24 
NE 1053, 19 AmSR 109; Walker v. 
Steele, 121 Ind. 4386, 22 NE 142, 23 
NE 271; Shorb v. Kinzie, 100 Ind. 
429: Shorb v. Kinzie, 80 Ind. 500; 
Hazzard v. Vickery, 78 Ind. 64; Bur- 
dick v. Hunt, 43 Ind. 381; Clark v. 
Wyatt, 15 Ind. 271, 77 AmD 90; Ash- 
well v. Miller, 54 Ind. A. 381, 103 NE 
37; Bowen v. Jones, 13 Ind. A, 193, 
41 NE 400; Merritt v. Straw, 6 Ind. 
A. 360, 33 NE 657. 

Ky.—Fee v. Taylor, 83 Ky. 259; 
Hawkins v. Grimes, 13. B. Mon. 257; 
McAllister v. McAllister, 7 B. Mon. 
269 


La.—McDonogh’s Succe., 18 La. Ann. 
419. 

Md.—Herrick v. Swomley, 56 Md. 
439: Tome vy. Parkersburg Branch R. 
Co., 39 Md. 36, 17 AmR 540; Niller 
vy. Johnson, 27 Md. 6; Smith v. Wal- 
tons 8 Gill "77. 

Mich.—Peo v. Parker, 67 Mich, 222, 
34 NW 720, 11 AmSR 578; Houghton 
First Nat. Bank v. Robert, 41 Mich. 


TO9 eo EIN eL. LOO Ine ore Foster, 34 
Mich. 21; Vinton v. Peck, 14 Mich. 
287. 


Mo.—Rose v. Springfield First Nat. 
Bank, 91 Mo. 399, 3 SW 876, 60 AmR 
258: State v. Clinton, 67 Mo. 380, 29 
AmR 506; McCombs v. Foster, 62 
Mo. A. 303: Doud v. Reid, 53 Mo. A. 
553; Singer Mfg. Co. v. Clay, 53 Mo. 
_ A. 412; Edmonston v. Henry, 45 Mo. 


EVIDENCE 


[$ 879] c. 
was enacted in 
as when offered 


question.*> 
A. 346. 
Pi ee tome v. Fredericks, 3 Mont. 


Nebr.—In re O’Connor, 
617, 164 NW 570. 

N. Y.—Hynes v. McDermott, 82 
Ne Yn 41, 34 “AmR 538s" Miles: iv. 
Loomis, 75 N. Y. 288, 31 AmR 470; 
Com. Bank v. Mudgett, 44 N. Y. 514; 
Van Wyck v. McIntosh, 14 N, Y. 439; 
Goodyear v. Vosburgh, 63 Barb, 154; 
Frank v. Chemical Nat. Bank, 37 N. 
Y. Super. 26; Morey v. Safe Deposit 
Co., 34 N. Y. Super. 154; Peo. v. 
Spooner, 1 Den. 348, 43 AmD 672; 
Wilson v. Kirkland, 5 Hill 182; Jack- 
son v. Phillips, 9 Cow. 94; Titford v. 
Knott, 2 Johns. Cas. 211; In re Mer- 
chant, Tuck. Surr. 151; Haskins v. 
Stuyvesant, Anth. N. P. 132. 

N. C.—Boyd v. Leatherwood, 165 
N. C., 614, 81 SE 1025; In re Shelton, 
143 N. C. 218, 55 SH 705, 10 AnnCas 
531; Jarvis v. Vanderford, 116 N. C. 
147, 21 SE 302; Tunstall v. Cobb, 109 
N: (Cor 316 7°14, SEY 282" Fuller ‘vy. oFox; 
AOU ENE Corns Te SH b8970 9 wAInS ra 275 

N. D.—Stutsman County Bank v. 
Jones, 36 N. D. 531, 162 NW 402; 
eae Vv. Oars, 1 NOY 30: 44 NW 
1008. 

R. I.—Kinney v. Flynn, 2 R. I. 319. 

S. C—Graham v. Nesmith, 24 S. C. 
285; Benedict v. Flanigan, 18 S. C. 
506, 44 AmR 583. 

Tenn.—Franklin v. Franklin, 90 
Tenn. 44, 16 SW 557; Wright v. 
Hessey, 3 Baxt. 42; Clark v. Rhodes, 
2 Heisk. 206. 

Tex.—Jester v. Steiner, 86 Tex. 
415, 25 SW 411; Eborn v. Zimpelman, 
47 Tex. 503, 26 AmR 315; Hanley v. 
Gandy, 28 Tex. 211, 91 AmD 315; 
Robertson v. Talmadge, (Civ. A.) 174 
SW 627; Wade v. Galveston, etc. R. 
Co., (Civ. A.) 110 SW 84; Sheppard 
v. Love, (Civ. A.) 71 SW 67; Cook v. 
Granbury First Nat. Bank, (Civ. A.) 
Sot SIVA RO OS: Contra Mardes v. 
picyene: 8 Tex. Civ. A. 542, 28 SW 


Utah.—Tucker v. Kellogg, 8 Utah 
TTA 2S Ps 87:02 

W. Va.—Tower v. Whip, 53 W. Va. 
158, 44 SE 179, 63 LRA 937; Clay v. 
or 7 W. Va. 348, 10 W. Va. 
4 


Wis.—Hazleton v. Union Bank, 32 
Wis. 34. 

[a] Reasons for Yrejection.—‘“If 
it were necessary to offer reasons 
in support of an established rule, 
they would readily occur. The hand- 
writing of a person may change dur- 
ing the course of his life. It may 
be affected by his health. mood of 
mind at the time he writes, his haste 
or leisure in writing, the character 
of the pen, ink or paper, or, other 
fortuitous circumstances. The testi- 
mony of a witness, therefore, founded 
solely upon comparison, must neces- 
sarily be uncertain; to say nothing 
of the facilities to commit fraud, 
which a rule to allow proof by com- 
parison would open, if the basis of 
the comparison was not conceded.” 
Jones v. State, 60 Ind. 241, 244. 

{b] Standard improperly ad- 
mitted.—It is error to permit a 
handwriting expert to use for com- 
parison an instrument containing a 
genuine signature of testator, where 
such instrument was improperly ad- 
mitted in evidence. Frederickson v. 
Carlson, 267 Ill. 78, 107 NE 815. 

31. See supra § 877. 

32. Ind.—McDonald v. McDonald, 
142 Ind. 55, 41 NE 336; Walker v. 


101 Nebr. 


Rule under Statutes. 


[220.5.] 777 


In 1854 there 
England a statute providing that 


‘comparison of a disputed writing with any writing 
proved to the satisfaction of the judge to be gen- 
uine shall be permitted to be made by witnesses; and 
such writings, and the evidence of witnesses re- 
specting the same, may be submitted to the court 
and jury as evidence of the genuineness, or other- 
wise, of the writing in dispute’’ °° and Canada has 
followed the lead of the mother country in allow- 


Steele, 121 Ind. 436, 22 NE 142, 23 
NE 271; Shorb v. Kinzie, 100 Ind. 
429; Shorb v. Kinzie, 80 Ind. 500; 
Hazzard v. Vickery, 78 Ind. 64; Forg- 
ery v. Cambridge City First Nat. 
Bank, 66 Ind. 123; Huston v. Schind- 
ler, 46 Ind. 38; Burdick v. Hunt, 43 
Ind. 381; Chance y. Indianapolis, ete., 
Gravel Road Co., 32 Ind. 472; Roach 
v. Cumberland Bank, 60 Ind. A. 647, 
111 NE 320; Ashwell v. Miller, 54 Ind. 
A. 381, 103 NE 37; Bowen v. Jones, 
13 Ind. A. 1938, 41 NE 400. 
eget eee ee oar v. Scott, 10 Kan. 
re) . 

Mass.—Reed vy. Mattapan Deposit, 
etc., Co., 198 Mass. 306, 84 NE 469. 


Minn.—Morrison vv. Porter, 35 
Minn. 425, 29 NW 54, 59 AmR 3381. 
Mo.—McCombs y. Foster, 62 Mo. 


A. 303; Elsenrath v. Kallmeyer, 61 
Mo. A. 4380; Singer Mfg. Co. v. Clay, 
53 Mo. A. 412. 

N. C.—Tunstall v. Cobb, 109 N. C. 
316, 14 SEH 28; Yates v. Yates, 76 N. 
Corr 42. 

N. D.—State v. Gordon, 32° N.* D. 
31, 155 NW 59, AnnCasl1918A 442. 

S. C.—Rose y. Winnsboro Nat. 
Bank, 41 S. C. 191, 19 SE 487. 
Tex.—Cannon v. Sweet, (Civ. A.) 
29 SW 947; Mardes v. Meyers, 8 Tex, 

OP ae ire 2s SW 693. 
ah.—Tucker yv. Kellogg, 8 
11, 28 P 870. ge cE 

Wash.—Moore y. Palmer, 14 Wash. 
134, 44 P 142. 

“It was well settled by our own 
decisions that testimony of this char- 
acter is only competent where the’ 
comparison to be instituted is be- 
tween the writing in question and 
another writing which is admitted to 
be in the hand of the person whose 
instrument the writing in anestion is 
claimed to be.’ Walker y. Steele, 
het Ind. 436, 440, 22 NE 142, 23 NE 

[a] Mode of admission.—The ad- 
mission of genuineness of a standard 
of comparison for handwriting must 
be made by the party against whom 
the paper is sought to be used, vol- 
untarily, in open court, or on the 
record, and he cannot be called as 
a witness and required to testify 
as to its genuineness. Ashwell v. 
Miller, 54 Ind. A. 381, 103 NE 37. : 

33. D. C.—kKeyser v. Pickrell, ¢ 
App. 198. 

Ind.—Hazzard vy. Vickery, 78 Ind. 
64; Ashwell v. Miller, 54 Ind. A. 381, 
103 NE 387. 

Mo.—Rose y. Springfield First Nat. 
Bank, 91 Mo. 399, 3 SW 876, 60 AmR 
258; McCombs v. Foster, 62 Mo. A. 
303; Hlsenrath v. Kallmeyer, 61 Mo. 
A. 430; Singer Mfg. Co. v. Clay, 53 
Mo. A. 412. 

N. C.—Tunstali v. Cobb, 109 N. €. 
316, 14 SE 28. 

Tex.—Mardes v. 
Civ. A. 542, 28 SW 693. 

[a] The reasons for admitting the 
evidence are reinforced where the 
element of estoppel enters, as where 
the party affirming the handwriting 
has introduced the specimens issued 
against him. Kennedy v. Upshaw, 64 
Tex. 411. 

34. Brigegsivi U. S929 Ct. Cli 178: 
Moon v. Crowder, 72 Ala. 79; Kan- 
non v. Galloway, 2 Baxt. (Tenn.) 230. 

35. Graham y. Nesmith, 24 S. C. 
285; Benedict v. Flanigan, 18 S. C. 
506, 44 AmR 588. 

SG.E St. OT SP AV8S = Vict 125 § 927 
Wilson v. Thornbury, L. R. 17 Ea. 
517; Roupell v. Haws, 3 F. & F. 784; 


Meyers, 8 Tex. 
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ing such comparison.** 


Cresswell v. Jackson, 2 F. & F. 24; 
Birch v. Ridgway, 1 F. & F. 270; 
Scard vy. Jackson, 24 Wkly. Rep. 159. 

[a] An irrelevant writing is ad- 
mitted under this statute. Birch v. 
Ridgway, 1 F. & F. 270. 

[b] Rule adopted in house of 
lords.—Although the statute does not 
in terms extend to a committee for 
privileges in the house of lords, the 
rule established by the statute has 
been adopted by such committee. 
Shrewsbury Peerage; 7 H. L. Cas. 1, 
Siereprint Ac 

87. Rex v. Law, 19 Man. 259; Hali- 
fax Banking Co; v. Smith, 29 N. B. 
462; Vye v. Alexander, 28 N. B. 89; 
‘Thompson v. Thompson, 4 Ont. L. 
442, 1 OntWR 431; Luce v. Coyne, 
36 U. C. Q. B. 305; King v. King, 30 
wo. C. Q:. B..26;, Paquin.v. ‘Turcotte, 
37 Que. Super. 118; Reid v. Warner, 


AD) ele er, Oa So. 
38. U. S.—Holmes v. Goldsmith, 
TAOS LON lhe: SCtwAsG. rou dialed. 


118; Tam Shi Yan v. U. S., 224 Fed. 
422, 140 CCA 116. 

Cal.—Marshall v. Hancock, 80 Cal. 
S2y. 22.) 61k 

Ga.—Kelly v. Keese, 102 Ga. 700, 


29 SE 591. 
Iowa.—Riordan v. Guggerty, 74 
107; Baker v. 


Iowa 688, 39 NW 
Wygatt, 14 Iowa 131. 

N. Y.—Mutual L. Ins. Co. v. Suiter, 
131, N. Ys 557, 29. NE) 822; Peck v. 
Callaghan, 95 N. Y. 73. 

Or.—Munkers v. Farmers’ Ins. Co., 
20 -Oro21, 646.8 850. 

Tenn.—Powers  v. 90 
Tenn. 167, 16 SW_ 559. 

Eng.—Birch v. Ridgway, 1 F. & F. 
270. : 

39. See statutory provisions. 

40. King v. State, 15 Ala. A. 67, 
72 S 552 (statute authorizing com- 
parison by witnesses in criminal 
cases does not authorize submission 
of writings to jury without compari- 
‘son). 

41. Marshall v. Hancock, 80 Cal. 
82, 22 P 61; Neal v. Neal, 58 Cal. 
287; In re Cartery, 56 Cal. 470; Castor 
v. Bernstein, 2 Cal. A. 703, 84 P 
244, 

[a] A mark is not “handwriting” 
within the statute. Wolf v. Gall, 
UTC Gale Tsien Loom LOLS. 

[b] Typewriting is not 
writing” within the statute. 
v. Gall, 176 Cal. 787, 169 P 1017. 

42. Wooldridge v. State, 49 Fla. 
137, 38..S 8. 

43. Ginn v. Ginn, 142 Ga. 420, 83 
‘SE 118; Gress Lumber Co. v. Georgia 
Pine Shingle Co., 120 Ga. 751, 48 SE 
115; Axson v. Belt, 103 Ga. 578, 30 
SE 262: Kelly v. Keese, 102 Ga. 709, 
29 SE 591; Little v. Rogers, 99 Ga. 
95, 24 SE 856; McVicker v. Conkle, 
96 Ga. 584, 24 SE 23; Goza v. Brown- 
ing, 96 Ga. 421, 28 SE 842; Thomas 
v. State, 59 Ga. 784; Georgia Masonic 
Mut. L. Ins. Co. v. Gibson, 52 Ga. 
640; Bruce v. Crews, 39 Ga. 544, 99 
AmD 467. 

[a] Submission to opposite party. 
—(1) The specimen must be submit- 
ted to the opposite party before he 
announces himself ready for trial, as 
reguired by the statute. Axson v. 
Belt, 103 Ga. 578, 30 SE 262; Georgia 
Masonic Mut. L. Ins. Co. v. Gibson, 
52 Ga. 640; Bruce v. Crews, 39 Ga. 
544, 99 AmD 467. (2) But this re- 
quirement may be waived. Thomas 
v. State, 59 Ga. 784. 

[b] Comparison by experts.—Al- 
though the statute does not so pro- 
vide in terms, it is competent to 
introduce the testimony of experts 
from a comparison of the writings. 
Gosa v. Browning, 96 Ga. 421, 23 SE 


842. 
44. In re Chismore, 166 Iowa 217, 


McKenzie, 


“hand- 
Wolf 


In the United States, also, 
statutes, permitting comparisons with irrelevant as 
well as relevant writings,** but varying more or 
iess in their terms, have been enacted in a number 


EVIDENCE 


147 NW 297; Murphy v. Murphy, 146 
Iowa 255, 125 NW 191; Sankey v. 
Cook, 82 lowa 125, 47 NW 1077; Ham- 
mond v. Wolf, 78 Iowa 227, 42 NW 
778; Riordan v. Guggerty, 74 lowa 
638, 39 NW 107; Singer Mfg. Co. v. 
McFarland, 53 Iowa 540, 5 NW 739; 
Saunders v. Howard, 51 Iowa 517, 1 
NW 708; Whitaker v. Parker, 42 
Iowa 585; Lay v. Wissman, 36 lowa 
305; Morris v. Sargent, 18 Iowa 90; 
Baker v. Mygatt, 14 Iowa 131; Hyd 

v. Woolfolk, 1 Iowa 159. : 

[a] Who may introduce evidence. 
—Where the genuineness of a signa- 
ture is in issue, it is competent for 
the person whose signature it pur- 
ports to be, as well as the adverse 
party, to introduce in evidence other 
writings and signatures of his, shown 
to be genuine, for comparison with 
the one in dispute, and the fact that 
a signature so offered was made 
after the commencement of the ac- 
tion will not render it incompetent, 
although it may be considered by the 
jury as affecting its weight. Singer 
Mfg. Co. v. McFarland, 53 Iowa 540. 

45. Howard v. Creech, 101 SW 
974, 31 KyL 201; Pulliam v. Sells, 
124 Ky. 310, 99 SW 289, 30 KyL 456; 
Storey v. Louisville First Nat. Bank, 
72 SW 318, 24 KyL 1799; Birchett v. 
Shelbyville Bank, 113 Ky. 135, 67 SW 
371, 24 KyL 66; Bogard v. Johnstone, 
53 SW 651, 21 KyL 965; Andrews v. 
Hayden, 88 Ky. 455, 11 SW 428, 10 
KyL 1049. 

46. Lefort’s Succ., 1389 La. 51, 71 
S 215, AnnCas1917E 769; McDonogh’s 
Suce., 18 La. Ann. 419; Whitney v. 
Bunnell, 8 La. Ann. 429; Temple v. 
Smith, 7 La. Ann. 562; Harris v. Pat- 
ten,, 2.,luas Ann: 217; Plitque, v..4a- 
branche, 9 La. 559; New Orleans City 
Bank v. Foucher, 9 La. 405; Clark v. 
Cochran, 3 Mart. (la.) 353; Sauve v. 
Dawson, 2 Mart. (la.) 202. 

[a] The expert must decide from 
comparison alone, and not from out- 
side information. Lecarpentier  v. 
Delery, 4 Mart, (la.) 454. 

{b] If the two experts disagree, 
(1) the court has no power to ap- 
point a third. Barfield v. Hewlett, 
6 Mart. N.S. (La.) 78. —(2) But a 
third has acted by consent of the 
parties. Lecarpentier vy. Delery, 4 
Mart. (La.) 454. 

[c] There must be more than one 
paper with which to make the com- 
parison. Barfield v. Hewlett, 6 Mart. 
N. S. (La.) 78. 


47. Murdock v. Schindel, 128 Md. 
6338, 98 A 149. 
48.. Weber v. Strobel, (Mo.) 194 


SW 272; Cook v. Strother, 100 Mo. A. 
622, 75 SW. 175. 

49. Madison First Nat. Bank v. 
Carson, 48 Nebr. 763, 67 NW 779; 
Capital Nat. Bank v. Williams, 35 
Nebr. 410, 53 NW 202; Grand Island 
Banking Co. v. Shoemaker, 31 Nebr. 
124, 47 NW 696; Huff v. Nims, 11 
Nebr. 363, 9 NW 548; Heffernan v. 
O'Neill, 1 Nebr. (Unoff.) 363, 96 NW 
244, 

50. Matter of Gordon, 50 N. J. Eq. 
397, 26 A 268 [aff 52 N. J. Ea. 317, 
30 A 19]; Yeomans vy. Petty, 40 N. J. 
Eq. 495, 4 A 631; Mutual Ben. L. Ins. 
Co. v. Brown, 30 N. J. Eq. 193 [aff 
821 IN. vd. 7 Hairy 8091)! 

51. Glenn vy. Roosevelt, 62 Fed. 
550; Hoag v. Wright, 174 N. Y. 36, 
66 NE 579, 68 LRA 168; Peo. v. !Moli- 
neux, 168 N. Y. 264, 61 NE 286, 62 
LRA 193; McKay vy. Lasher, 121 
N. Y. 477, 24 NE 711 [aff 50 Hun 
383, 3 NYS 352]; Sudlow v. Washing, 
108 N. Y. 520; 15 NE 5382: Peck v: 
Callaghan, 95 N. Y. 73; Farrell v. 
Manhattan R. Co., 83 App. Div. 393, 
82 NYS 334 [aff 178 N. Y. 596 mem, 
70 NE 1098 mem]; Hobart v. Ver- 


ote [§ 879 


of states,?? including Alabama,*° California,** Flor- 
ida,*? Georgia,*® Iowa,4* Kentucky,*® Louisiana,*® 
Maryland,*? Missouri,** Nebraska,*? New Jersey,” 
New York,®*: Oregon,®? Pennsylvania,** Tennessee,°* 


rault, 74 App. Div. 444, 77 NYS 483; 
Shaw v. Bryant, 90 Hun 374, 35 NYS 
909; Sprague v. Sprague, 80 Hun 285, 
30 NYS 162; Mortimer v. Chambers, 
63 Hun 335, 17 NYS 874; Bruyn v. 
Russell, 52 Hun 17, 4 NYS 784 [rev 
on other grounds 60 Hun 280, 14 
NYS 591]; Winnie v. Tousley, 36 Hun 
(CN. Y.) 190; Matter of Smart, 84 
Misc. 336, 145 NYS 838; Meyers v. 
Hunt, 17 NYS 637; Mutual L. Ins. Co. 
v. Suiter, 14 NYS 404 [aff 131 N,' Y. 
557 mem, 29 NE 822]. 

[a] A mark made by one unable 
to write is not writing, within the 
statute. Matter of Caffrey, 95 Misc. 
466; 159° NV 990 fatt 174 App Div. 
SOoy LOD AON eect 

{b] Parallel marks drawn through 
the signature to a will are noc “writ- 
ings” within the meaning of the stat- 
ute. In’ re Hopkins, 172 N. Y. 360, 
65 NE. 173, 12 NYAnnCas 55, 92 
AmSR 746, 65 LRA 95. 

[c] The “disputed writing” with 
which comparison is, permitted is 
any writing which one party upon 
the trial seeks to prove as the genu- 
ine handwriting *of any person and 
which is not admitted to be such, 
provided the writing is not otherwise 
incompetent. Peo. v. Molineux, 168 
N. Y. 264, 61 NE 286, 62 LRA 193. 

[ad] Only in connection with ex- 
pert testimony.—Under the statute 
as. amended in 1888 the submission 
of writings to a jury must be in con- 
nection with the testimony of ex- 
pert or skilled witnesses in regard 
to the validity or authorship of the 
various handwritings; and in the ab- 
sence of such testimony such writ- 
ings cannot be submitted to the jury 
for the purpose of arbitrary compari- 
son by the jurors. Glenn v. Roose- 
velt, 62 Fed. 550; Peo. v. Pickney, 67 
Hun 428, 22 NYS 118. 

[e] Extent of comparison.—The 
statute only allows comparison be- 
tween the disputed writing and the 
genuine handwriting of the person 
purporting to be the writer of the 
disputed writing. It does not allow 
comparison of the disputed writing 
with the writing of some other per- 
son. Peck y. Callaghan, 95 N. Y. 73: 
Bruyn v. Russell, 52 Hun 17, 4 NYS 
784 [rev on other grounds 60 Hun 
280, 14 NYS 591]. 

52. Holmes vy. Goldsmith, 1447 U.S. 


150,.13 SCt 288, 37 L. ed. 118 [aff 
36 Fed. 484, 13 Sawy. 526, 1 LRA 
816]; Green y. Terwilliger, 56 Fea. 


384 [aff 61 Fed. 
Farmers’ Ins. Co., 
850. 

[a] Mark or cross.—Testimony as 
to the genuineness of handwriting 
may be extended to a mark or cross 
by means of which an illiterate per- 
son signed his name, its weight being 
for the jury. State v. Tice, 30 Or.. 
457, 48 P 367. 

538. Seaman v. Husband, 256 Pa. 
571, 100 A 941; Groff v. Groff, 209 Pa. 
603, 59 A 65; Berkley v. Maurer, 41 
Pa. Super. 171; Winchell v. Stevens, 
4 LackJur (Pa.) 349. 

[a] Rule as to comparison by 
jury not changed.—Pub. L. (1895) p 
69 making it competent for experts 
to make comparison between writ- 
ings, did not change the law allow- 
ing the introduction of well authen- 
ticated examples of a person’s signa- 
ture for the inspection of the jury. 
pbannon v. Castner, 21 Pa. Super. 

54. Powers v. McKenzie, 90 Tenn. 
167, 16 SW 559; Franklin y. Franklin, 
90 Tenn. 44, 16 SW 557. 

{a] What writings admissible.— 
The writings or signatures used asa 
standard of comparison must be 
those of the person purporting to 


423]; Munkers v. 
30 Or. 211, 46 P 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 879-880] 


‘Texas, with respect to criminal cases,°> and Wis- 
While such statutes are constitutional,5? 
it is held that since they are in derogation of the 
‘common law they must be strictly construed.®§ 

In the federal courts, the state statutes with re- 
spect to the admission of such evidence are followed 
in ecivil,®® but not in eriminal,®° cases. 

[§ 880] d. Qualifications of Witness. 
‘that a witness may be allowed to compare two writ- 


“eonsin,®® 


have made the disputed writing; 
those of a person other than tne 
makers and witnesses named in the 
disputed instrument are not admissi- 
ble solely for comparison by experts 
under said statute. Powers v. Mc- 


Kenzie, 90 Tenn. 167, 16 SW 559; 
Franklin vy. Franklin, 90 Tenn, 44, 
16 SW 557. 

55. Mallory v. State, 37 Tex. Cr. 


482, 36 SW 751, 66 AmSR 808; Man- 
WES ee Vie tate... tn Lex. \Or eel S0i 39 
SW 118; Caldwell v. State, 28 Tex. 
A, 566, 14 SW 122; Walker v. State, 
14 Tex. A. 609; Heacock v. State, 13 
Tex. A. 97; Rogers,\v. State, 11 Tex. 
A. 608; Heard vy. State, 9 Tex. A. 
Jonesy v..,State, °T ‘Tex, “Ave457; 
Hatch v. State, 6 Tex. A. 384; Phil- 
lips v. State, 6 Tex. A. 364. 


56. Coibert v. State, 125 Wis. 423, 
104 NW 61. 
ST ECO. Ve. Molineux, 166. Nie. 


264, 61 NE 286, 62 LRA 193; Powers 
v. McKenzie, 90 Tenn. 167, 16 SW 
559, 

{a] The right to trial by jury is 
not infringed by the provisions of 
the statute authorizing comparison 
of a disputed writing with any writ- 
ing “proved to the satisfaction of 
the court to be genuine,’ since a 
proper construction of such _ provi- 
sion requires the jury to make the 
ultimate decision concerning the 
genuineness of the standard with 
which the disputed writing is com- 
pared and leaves to the court only 
the determination of the preliminary 
question whether sufficient proof of 
genuineness has been given to let the 
papers go to the jury. Peo. v. Moli- 
neux, 168 N. Y. 264, 61 NE 286, 62 
LRA 193. 

58. Cook v. Strother, 100 Mo A. 
622, 75 SW 175; Franklin v. Franklin, 
90 Tenn. 44, 16 SW 557. 

59. Holmes v. Goldsmith, 147 U.S. 
150; 13) SCt.288, 37 i. ed: 118; Green 
v. Terwilliger, 56 Fed. 384 [aff 61 
Fed, 423]. 

60. U.S. v. Jones, 10 Fed. 469, 20 
Blatchf. 235. 

61. Iowa.—Mixer v. Bennett, 70 
Iowa 329, 30 NW 587. 

Ky.—Buchanan v. Buckler, 8 KyL 
617. 

Nebr.—Box Butte 
Nat. Bank v. Hedgecock, 
220, 127, NW. 171. 

N. C.—Bivings v. Gosnell, 141 N. C. 
341, 53 SE 861. 

Tex.—Dolan v. Meehan, (Civ. A.) 
80 SW 99. . 

[a] It cannot be assumed that a 
clerk of a court with a “large ac- 
quaintance with handwriting” is suf- 
ficiently qualified. Buchanan Vv. 
Buckler, 8 KyL 617. 


County First 
87 Nebr. 


62. Ala. — Griffin Vv. Working 
Women’s Home Assoc., 151 Ala. 597, 
44 S 605. 

Mass.—Com. vy. Nefus, 135 Mass. 
533, 534. 

Mich.—Vinton vy. Peck, 14 Mich. 
287. 


Tex.—Rhea v. Cook, (Civ» A.) 174 
SW 892. 

Va.—Savage v. Bowen, 103 Va. 540, 
49 SE 668. ; 

“An exception to his decision will 
rarely be sustained.” Com. v. Nefus, 
supra. 

[a] It is within the discretion of 
the trial court (1) to allow bank offi- 
cers to +testify, as experts, as to 
handwriting and the difference in 
inks used in writing and signing a 
paper. Savage v. Bowen, 103 Va. 540, 


EVIDENCE 


In order 


49 SE 668. (2) “The question of 
competency of the witness seems to 
be one addressed to the sound judg- 
ment and discretion of the court, and 
its ruling is not reviewable on ap- 
peal, unless there is shown an abuse 
of this discretion.” Griffin v. Work- 
ing Women’s Home Assoc., 151 Ala. 
597, 604, 44 S 605. To same effect 
Nunes v. Perry, 113 Mass. 274; State 
v. David, 131 Mo. 380, 33 SW 28; 
Powers v. McKenzie, 90 Tenn. 167, 
16 SW 559. 

[b] Reference to the jury.—It has 
been suggested that the best way 
is to leave the question of the skill 
and capacity of the witness to be 
determined by the jury who hear him 
See yee Vinton v. Peck, 14 Mich. 

63. U. S—wU. S.\v. Mathias, 36 
Fed. 892. 

Ala.—Griffin v. Working Women’s 
Home Assoc., 151 Ala. 597, 44 S 605; 
Moon v. Crowder, 72 Ala. 79. 

Cal.—In re Thomas, 155 Cal. 488, 
101 P 798; Spottiswood v. Weir, 80 
Cal. 448, 22 P 289; Neal v. Neal, 58 
Cal. 287; Goldstein vy. Black, 50 Cal. 


462. 
Todd, 36 Conn. 


Conn.—Tyler v. 
218. 

Ind.—McDonald v. McDonald, 142 
Ind. 55, 41 NE 336; Forgey v. Cam- 
Deane City First Nat. Bank, 66 Ind. 


Iowa.—-Mixer v. Bennett, 70 Iowa 
329, 30 NW 587; Winch y. Norman, 65 
Iowa 186, 21 NW 511. 

Kan.— Baird vy. Shaffer, 101 Kan. 
585, 168 P 836, LRA1918D 638. 

Kies og nee) v. Buckler, 8 KyL 

Me.—Woodman v. Dana, 52 Me. 9; 
Withee v. Rowe, 45 Me. 571; Page v. 
Homans, 14 Me, 478. 

Mass.—Nunes y. Perry, 113 Mass. 
274; Marcy v. Barnes, 16 Gray 161, 77 
AmD 405, 


5 Mich.—Vinton y. Peck, 14 Mich. 
87. 
Mo.—Weber v. Strobel, 194 SW 


272; Wagner v. Jacoby, 26 Mo. 530. 


Nebr.—Box Butte County First 
Nat. Bank v. Hedgecock, 87 Nebr. 
220, 127 NW 171; Heffernan’ v. 


asa 1 Nebr. (Unoff.) 363, 96 NW 
44. 

N. H.—Ellingwood y. Bragg, 52 
N. H. 488. 

N. J.—Gordon’s Case, 50 N. J. Eq. 
397, 421, 26 A 268. 

N. Y.—Johnson Service Co. v. Ma- 
clernon, 142 App. Div. 677, 127 NYS 
431; McKay v. Lasher, 42 Hun 270; 
Feo: v. Spooner, 1 Den, 343, 43 AmD 
72. 

N. C.—Bivings v. Gosnell, 141 N. C. 
341, 53 SE 861; Abernathy v. Yount, 
138 N. C. 337, 50 SE 696; Kornegay 
Veskcornegayyy a lis Ne xCr 2425 1238 ESE 
257; Jarvis v. Vanderford, 116 N. C. 
147, 21 SE 302; Yates v. Yates, 76 
N. C. 142. 

Oh.—Koons vy. State, 36 Oh. St. 195. 

Pa.—Seaman v. Husband, 256 Pa. 
571, 100 A 941; Groff v. Groff, 209 
Pa. 603, 59 A 65; Lodge v. Phipher, 
ide Serge. cu& sRet 333° 7Winchells v. 
Stevens, 4 LackJur 349. 

Philippine—U. S. v. Kosel, 24 
Philippine 594. 

S. C.—Weaver vy. Whilden, 33 S. C. 


190. 11 SE 686. 
Tenn.—Powers v. McKenzie, 90 
(Civ. A.) 


Tenn. 167, 16 SW 559. 
Tex.—Dolan v. Meehan, 

80 SW 99; Speiden v. State, 3 Tex. 

A. 156, 30 AmR 126, 


[22C.J.] 779 


ings or signatures and state an inference as to 
whether or not they were written by the same 
person, it must be affirmatively shown ®! to the 
reasonable satisfaction of the court © that the wit- 
ness is sufficiently qualified as a skilled observer, or 
‘fexpert,’’ as he is called, to make his inference 
an aid to the jury.® 
that he has made a special study of handwriting,°* 
has given instruction in the art,®® or has had a large 


This may be done by showing 


Vt.—Stevenson v. Gunning, 64 Vt. 
601.7 25A 9 697. 

Va.—Hanriot vy. Sherwood, 82 Va- 
1 


W. Va.—Tower v. Whip, 53 W. Va. 
158, 44 SE 179, 63 LRA 937. . 
Man.—Rex v. Law, 19 Man. 259. 

“A witness who is not an expert 
may not express an opinion as to the 
genuineness of a signature solely 
from a comparison of handwriting.” 
GriffiN v. Working Women’s Home 
Assoc., 151 Ala. 597, 603, 44 S 605. 
To same effect Ware v. Burch, 148 
Ala. 529, 42 S 562, 12 AnnCas 669. 

{a] A man of business familiar 
with handwriting is not sufficiently’ 
qualified. Lodge v. Phipher, 11 Serg. 
ScuktemGhayrtosoe 

{[b] Occasionally comparing sig- 
natures when disputes have arisen in 
the course of business is not suffi- 


aoe Goldstein v. Black, 50 Cal. 
462. 
[c] Mere skill in the use of the 


microscope is not a sufficient quali- 


fication. Stevenson v. Gunning, 64 
Vt. 601, 25 A 697. 
[d] Clerk of court.—(1) A wit- 


ness does not show himself to be 
qualified to testify as an expert upon 
a comparison of handwriting by’ stat- 
ing merely that he is a clerk of 
the courts, without stating also how 
long he has served in ‘such oOffice- 
Winch v. Norman, 65 Iowa 186, 21 
NW 511. (2) A witness who was a 
clerk in chancery, and who testified 
that he had been accustomed to ex- 
amine signatures, as to their being 
genuine, was held not to be entitled 
to give an opinion as a person skilled 
in detecting forgeries, whether a 
signature is genuine or imitated. Peo. 


v. Spooner, 1 Den. (N. Y.) 343, 43 
AmD 672. 
[e] Collecting evidence.—A . per- 


son is not qualified to testify as a 
skilled witness by merely having 
collected the evidence in the cause. 
U. S. v. Mathias, 36 Fed. 892. 

{f] Bven the writer cannot deny 
his signature, as an expert, unless. 
qualified to.do so. Pillard v. Dunn, 
108 Mich. 301, 66 NW 45. 

é vie. Ala.—Johnson v. State, 35 Ala. 

70. 

Ind.—Forgey v. Cambridge City 
First Nat. Bank, 66 Ind. 128. 

Nebr.—Heffernan v. O’Neill, 1 
Nebr. (Unoff.) 363, 96 NW 244. 

N. Y.—Hadcock v. O’Rourke, 6 


‘|NYS 549 [aff 127 N. Y. 681 mem, 28 


NE 256]. 

N. C.—Abernethy v. Yount, 138 N. 
C. 337, 50 SE 696. 

Tex.—Rhea v. Cook, (Civ. A.) 174 
SW 892. 

Man.—Re Stanbro, 1 Man. 263. 

65. lIowa.—Hisfield v. Dil, T2 
Iowa 442, 32 NW 420. 

Ky.—Buchanan vy. Buckler, 8 KyL 
617. 

Mass.—Bacon v. Williams, 13 Gray 
525. 

Mich.—Vinton v. Peck, 14 Mich- 
287. 

Nebr.—Heffernan v. O’Neill, 1 Nebr- 
(Unoff.) 363, 96 NW 244. 

Tex.—Rhea v. Cook, (Civ. A.) 174 
SW 892. 

fa] Tlustration.—A witness, who 
had worked as a bank clerk and had 
taught in writing schools and com- 
mercial and business schools, has 
been held a handwriting expert for 
the purpose of testifying to the 
genuineness of the signature to a 
note. Rhea vy. Cook, (Tex. Civ, A.) 
174 SW 892. 
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experience in examining handwritings or signatures 
in the course of his profession or business.°* While 
the qualification of a witness will often result from 
the business or calling in which he is engaged,*? 
qualification does not depend upon the ealling of 
the witness,°* but upon his intelligence and means 
The witness need not claim in 
express terms to be an expert; it is sufficient if he 
states facts showing that from his experience he 
is competent to express an opinion as to handwrit- 


of knowledge.® 


66. U. S.—U. S. v. Holtsclaw, 26 
F.:'Cas. No. 15,384, Brunn. Coll. Cas. 
oles) INGE: 577. 


‘Ala.—Johnson v. State, 35 Ala. 370. 
- Colo.—Ausmus v. Peo., 47 Colo. 167, 
107 P 204, 19 AnnCas 491. 

Conn.—Lyon y. Lyman, 9 Conn, 55. 


Ind.—Forgey v. Cambridge City 
First Nat. Bank, 66 Ind. 123. 
Kan.—Ort v. Fowler, 31 Kan. 478, 


2 P 580, 47 AmR 501. 

Me.—Withee v. Rowe, 45 Me. 571. 

Mada.—Councilman vy. Towson Nat. 
Bank, 103 Md. 469, 64 A 358. : 

Mass.—Marcy v. Barnes, 16 Gray 
(161, 77 AmD 405. 

Mo.—Edmonston v. Henry, 45 Mo. 

A. 346. 
_ N. C.—Abernethy v. Yount, 138 N. 
C. 337, 50 SE 696; Kornegay v. Kor- 
negay, 117 N. C. 242, 23 SE 257; Yates 
Vv. Wates, 76N. C. 142. 

Philippine.—Dirilo v. Roperes, 22 
Philippine 246. 

Tex.—Rhea v. Cook, (Civ. A.) 174 
SW 892; Speiden v. State, 3 Tex. A. 
156, 30 AmR 126. 

Vt.—State v. Ward, 39 Vt. 225. 

Va.—-Savage v. Bowen, 103 Va. 540, 
49 SE 668. 

Wash.—O’Brien v. McKelvey, 66 
Wash. 18, 118 P 885. 

Man.—Re Stanbro, 1 Man. 263. 

{a] Having seen a person write 
is not a sufficient qualification, when 
not relied upon by the witness, to 
enable him to testify from a com- 
parison with unauthenticated speci- 
mens. Peo. v. Collins, 57 App. Div. 
257, 68 NYS? 151, 15 N. Yu Cri 305: 

{[b] Scope of experience. — One 
whose experience is limited to prom- 
issory notes may testify as to other 
documents. Com. v. Williams, 105 
Mass. 62. 

67. U. S.—uvU. S. v. Holtsclaw, 25 
F. Cas. No. 15,384, Brunn. Col. Cas. 
Sle SHON a On LOO s 

Ala.—Johnson v. State, 35 Ala. 
370. 

Colo.—Bradford v. 22 Colo. 
157,43 P1018. 

Conn.—Lyon v. Lyman, 9 Conn. 55. 

Ind.—Forgey v. Cambridge City 
First Nat. Bank, 66 Ind. 123. 

Kan.—Ort v. Fowler, 31 Kan. 478, 
2 P 580, 47 AmR 501. 

Me.—Withee v. Rowe, 45 Me. 571. 

Md.—Councilman v. Towson Nat. 
Bank, 103 Md. 469, 64 A 358. 

Mass.—Marcy v. Barnes, 
161, 77 AmD 405. 

Mo.—State v. David, 131 Mo. 380, 
33 SW 28. 

i N. C.—Kornegay v. Kornegay, 117 
N. C. 242, 23 SE 257. 

Tex.—Bratt v. State, 38 Téx. JCn, 
121, 41 SW 622. 

Vt.—State v. Ward, 39 Vt. 225. 

Wash.—O’Brien v. McKelvey, 66 
Wash. 18, 118 P 885. 

[a] Sufficient aualification is 
shown where the witness is: (1) 
President of a bank. Bratt v. State, 


Peo., 


38 Tex. Cr. 121, 41 SW. 622. (2) 
Cashier of a bank. Lyon v. Lyman, 
9 Conn. 55; Councilman v. Towson 


Nat. Bank, 103 Md. 469, 64 A 358; 
State v. David, 131 Mo. 380, 33 SW 
28. (3) Manager of a bank. Forg- 
ey v. Cambridge City First Nat. 
Bank, 66 Ind. 123. (4) Teller of a 
bank. Johnson v. State, 385 Ala. 370; 
Speiden v. State, 3 Tex. A. 156, 30 
AmR 126. (5) Bookkeeper of a 
bank. 
43 P1013. (6) 


An exchange broker. 


16 Gray | 
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ing.’? 
claimer of skill 
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t 


Johnson v. State, 35 Ala. 370. (7) 
A merchant and dealer in commercial 
paper. Edmonston v. Henry, 45 Mo. 
A. 346. (8) Engaged in handling 
bank bills as a business. U. S. v. 
Holtsclawisn26)) EY «Cas. No; 15,334, 
Brunn: rColgCas.| 315.08: NeyCus 79s. 209) 
Engaged in a business which re- 
quired frequent comparisons of 
handwritings. Ort v. Fowler, 31 
Kan. 478, 2 P 580, 47 AmR 501. (10) 
Treasurer and clerk of a railroad 
company, and accustomed to examine 
Signatures upon transfers of stock 
and upon bank bills in order to de- 
termine their genuineness. Withee 
v. Rowe, 45 Me. 571. (11) A 


of court. State v. David, 131 Mo. 
380, 33 SW. 28; Yates v. Yates, 76 
NG (CAM 425 (12) Bookkeeper and 


cashier of a firm doing a large mer- 
cantile business. State v. Ward, 39 
Vitev2a2b.5 (3) Ac sheriff, Yates iv. 
Yates, 76 N. C, 142. (14) A photog- 
rapher accustomed to examine hand- 
writing in connection with his busi- 
ness with a view to detect forgeries. 
Marcy v. Barnes, 16 Gray (Mass.) 
161, 77 AmD 405. 

[b] Register of deeds.—(1) A 
witness who testified that he had 
been register of deeds for several 
years and engaged for many years in 
mercantile business with opportuni- 
ties for, and in the habit of, com- 
paring signatures to writings and 
that he could by examining and com- 
paring two signatures, tell whether 
they were made by the same person, 
sufficiently qualified himself as an 


expert. Kornegay v. Kornegay, 117 
N. C. 242, 23 SE 257. (2) A wit- 


ness who testified that he had been 
for four or five years register of 
deeds, that he had occasion to ex- 
amine signatures, that he was fre- 
quently called on to prove signatures 
of deceased persons in the clerk’s of- 
fice, that he used magnifying glasses 
to detect erasures, and had such ex- 
perience that he could compare a 
writing with one known to be genu- 
ine and determine the genuineness 
of the former, was properly quali- 
fied as an expert to make such com- 
parison. State v. De Graff, 113 N. C. 
688, 18 SE 507. 

[c] Employees in a county audi- 
tor’s office, where a deed was filed 
for record, were qualified to give 
their opinion on an issue of forgery 
of the deed, based upon a compari- 
son of the grantor’s proved signa- 
ture with their recollection of the 
signature to the deed, where one of 
them was repeatedly called upon to 
examine signatures to various instru- 
ments and the other had occupied 
several clerical positions where he 
had inspected written instruments 
and signatures, and had been clerk, 
bookkeeper, receiving teller, and pay- 


ing teller in a bank. O’Brien v. 
McKelvey, 66 Wash. 18, 118 P 885. 
[d] Bookkeeper and municipal 


Officer.—A witness who testified that 
he had been a bookkeeper for many 
years, that he was secretary and 
treasurer of the city, that it was 
his duty to compare handwritings to 
determine which were genuine and 
which were not, and that he had 
been in the business fifteen years and 
his experience had been such that 
he could compare a paper with one 


Bradford v. Peo., 22 Colo. 157,| known to be genuine and determine 


the genuineness of the former was 


It has been held, however, 


tion of the witness.”+ 
witness should have had any previous knowledge 
of the handwriting of the person whose handwrit- 
ing is in question,’? although such knowledge does 
not disqualify him to make the comparison."* 

Production of Disputed Writing. It 
is obvious that where the handwriting of a written 
instrument is to be proved the instrument itself 


clerk ! 
jrequire that the witnesses making 
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that a dis- 
in comparison requires the rejec- 
It is not necessary that the 


properly qualified. State v. De Graff, 
113, WN, £C2 68852 18. Si) 507; 

[e] .Police official.—A witness who 
testifies that he has had much ex- 
perience in comparing handwriting 
trom many years’ service as a de- 
tective and chief of police is com- 
petent to testify as an expert. U.S. 
Health, etc., Ins. Co. v. Hill, 9 Ala. 
A., 222,62 6S 954. 

68. Hyde v. Woolfolk, 1 Iowa 159; 
Sweetser v. Lowell, 33 Me. 446; Bene- 
dict v. Flanigan, 18 S. C. 506, 44 AmR 
583; Barber v. State, 64 Tex. Cr. 96, 
142 SW 577. ' 

[a] Need not be professional ex- 
perts.—The rule ‘‘does not seem to 


the comparison shall be professional 
experts.”’ Benedict v. Flanigan, 18 
S. C. 506, 510, 44 AmR 583. 

{b] Familiarity with handwrit- 
ing sufficient.—‘‘The second proposi- 
tion under this assignment is that 
the conclusions of the witness as 
to whose handwriting it was were 
argumentative and should have been 
left to the jury, unless he was an 
expert. As to this, we say that from 
the earliest period, nonexpert wit- 
nesses who are familiar with the 
handwriting in question, have been 
allowed to give their opinion after 
making such comparisons as were 
made by the witness; Penix, in this 
case. 1 Greenleaf on Ev., sec. 440; 
1 Bishop’s New Crim. Proc., secs. 
1177-1178;.2 id., sec. 432b. Indeed, 
the right to use the expert in such 
matters, and as to handwriting, was 
anciently thought to be not as good 
evidence as that of the nonexpert 
who shows a familiarity with the 
writing, and the right to use the 
expert became a rule ‘only by a 
squeeze.’’’ Barber vy. State, 64 Tex. 
Cr. 96, 101, 142 SW 577. 


69. Hyde v. Woolfolk, 1 Iowa 159. 

70. Glover v. Gentry, 104 Ala. 
222; Hyde v. Woolfolk, 1 Iowa 159; 
Tower v. Whip, 53 W. Va. 158, 44 
SE 179, 68 LRA 937. 

71. Goldstein v. Black, 50 Cal. 
ae Heacock v. State, 13 Tex. A. 

[a] MTlustration.—Where a _ wit- 


ness testified that he had never be- 
fore been called upon to testify on 
the question of the _ similarity or 
dissimilarity of handwritings, and 
had never been employed in making 
such comparisons, although he had 
sometimes compared signatures of 
other persons when disagreements 
as to their genuineness had arisen in 
the course of business, he was in- 
competent as an expert. Goldstein v. 
Black, 50 Cal. 462. 

72. D. C.—Keyser v. Pickrell, 4 
App. 198. 
gaecee _—Macomber v. Scott, 10 Kan. 

Me.—Woodman v. Dana, 52 Me. 9. 

Mass.—Moody v. Rowell, 17 Pick. 
490, 28 AmD 317. 
The aot a v. Herndon, 30 Miss. 

N. Y.—Miles v. Loomis, 75 N. Y. 
288, 31 AmR 470. 

Oh.—Hicks v. Person, 19 Oh. 426. 

R. I.—Providence Municipal Ct. v. 
Kirby; 28 aRs ok. 2SiweyeAnss 

Tex.—Whitaker v. Thayer, 38 Tex. 
Civ. A. 537, 86 SW 364. 

73. Venable v. Venable, 165 Ala. 
621, 51 S 833; Berkley v. Maurer, 41 
Pa. Super. 171. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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should be produced in court wherever this is prac- 
ticable,”* and according to some decisions a pro- 
duction of the disputed writing is necessary to 
authorize any testimony as to genuineness based 
upon a comparison.*® The weight of authority, 
however, is in favor of admitting the testimony of 
a witness from a comparison of handwritings where 
the writing in dispute has been lost or destroyed, 
or for any other reason cannot be produced at the 
trial, but the witness has seen the writing and his 
testimony is based on a comparison of his recol- 
lection of it with the specimen admitted or proved 
to be genuine.”® 


[§ 882] f. The Specimen or Standard—(1) 
Function. In inquiries as to the authenticity 
of handwriting, a standard of comparison is 


not of itself evidence as to the genuineness of the 
handwriting, but merely a measure by which that 
genuineness is determined.’7 
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tial, in order that there may be a comparison of 
handwriting in the technical sense, that the standard 
of comparison should be produced in court.’ It 
has also been held that, in order that witnesses 
may state from a comparison of handwriting their 
inference as to the identity of the writer of a 
disputed document or signature, the specimen used 
as a standard must be before the court and jury,’’ 
but there is also authority for the view that where 
the standard of comparison is admitted to be gen- 
uine, it is not necessary to put it in evidence in 
order to permit a witness to testify from a com- 
parison.®° 

[§ 884] (3) Establishment of Genuineness— 
(a) In General. In order to authorize a com- 
parison of handwritings, either by witnesses or by 
the court or jury, the genuineness of the document 
offered as a standard for comparison must be es- 
tablished,*? and signature stand in the same posi- 


.[§ 883] (2) Production in Court. It is essen- 


[a] “The consideration to be given 
to this fact in weighing the witness’s 
testimony depends upon the circum- 
stances of the particular case, and, 
if he is found by the court to have 
the qualifications of a witness of the 
second class, is for the jury. Amongst 
these circumstances may be men- 
tioned the strength and vividness of 
the witness’s recollection of the ap- 
pearance and characteristics of the 
party’s handwriting, his experience 
and skill, the thoroughness of his 
examination of the disputed signa- 
ture separately as well as in juxta- 
position with the duly proven stand- 
ards, and his fairmindedness, or the 
reverse, exhibited on the witness 
stand.” Berkley v. Maurer, 41 Pa. 
Super, 171,181. 

74. Mugg v. Adams, 76 Tex. 448, 
13 SW _ 330. 

75 Hynes v. McDermott, 82 N. Y. 
41, 37 AmR 538; Matter of Burbank, 
104 App. Div. 312, 983 NYS 866 [aff 
LS ONG Yio OO, ew ilu Nie Ll Ooi mer ve lily: 
v. Frias, 85 Mise. 162, 147 NYS 84. 

[a] Reason for exclusion.—‘“I have 
been unable to find any rule of evi- 
dence which permits such a one- 
sided qualification of a witness to 
testify upon a particular trial. I say 
“one-sided qualification,’ because 
there is no possibility of any one 
else preparing himself in the same 
way, as he has not and cannot have 
the ‘to be proved signature’ for his 
examination, it having been de- 
stroyed. In all cases where the evi- 
dence has been allowed because of 
qualification by comparison of hand- 
writing, all the writings must be 
before the court, so that the opposite 
party may have an equal opportunity 
for comparison.’ Matter of Burbank, 
104 App. Div, 312, 938 NYS 866 [aff 

Buus DiaNe wYA DOO, el PNM tL soi. 

‘[b] Effect of statute.—Such pro- 
duction is necessary where the stat- 
ute requires the writings used for 
comparison to be submitted to the 
adverse party before trial and to be 
given to the jury. Bruce v. Crews, 
39 Ga. 544, 99 AmD 467. 

[ec] The admission of a standard 
of comparison is improper where the 
disputed writing is not properly in 
evidence. Mattison v. Mattison, 203 
N. Y. 79, 96 NE 359. 

76. lIowa.—Hammond v. Wolf, 78 
Iowa 227, 42 NW 778. 

Kan.—Abbott v. Coleman, 22 Kan. 
250. 31 AmR 186. 

Minn.—Cochran :v. Stein, 118 Minn. 
323. 136 NW 1037, 41 LRANS 391. 

N. H.—State v. Shinborn, 46 N. H. 
497. 88 AmD 224. 

Oh.—Koons v. State, 36 Oh. St. 195. 

Tex.—Riley v. State, (Cr.) 44 SW 
498. 

Wash.—O’Brien v. McKelvey, 66 
Wash. 18. 118 P 885; O’Brien v. Mc- 
Kelvey, 59 Wash. 115, 109 P 337. 

[a] Where a party failed to pro- 


duce an instrument alleged by the 
adverse party to be a forgery, the 
adverse party could by experts prove 
that the instrument was a forgery, 
based on a comparison of a proved 
signature with their recollection of 


the signature to the instrument. 
O’Brien v. McKelvey, 59 Wash. 115, 
OY S12 VSSBirFe 

[b] Rule not to be extended to 


nonexperts.—‘‘The authorities are in 
sharp conflict as to whether an ex- 
pert witness may testify by com- 
parison where the writing in con- 
troversy is lost. ... This court has 
held such evidence admissible (Ham- 
mond v. Wolf, 78 Iowa 227, 42 NW 
778), but from that it does not fol- 
low that we will go a step farther 
and approve of such testimony by 
nonexperts, notwithstanding the or- 
dinary rule as well as the statute 
making them incompetent.” Murphy 


v. Murphy, 146 Iowa 255, 261, 125 
NW 191. ; 

77. Ashwell v. Miller, 54 Ind. A. 
Sous eLOS INE owe 

78. Tyler v. Todd, 36 Conn. 218; 
Woodman v. Dana, 52 Me. 9; Peo. 
Viele DOrthyieio) GeADD. war, a6 3 
NYS 592; Whitle v. State, 43 Tex. 


Cr. 468, 66 SW 771. 

79. Hobart v. Van Aernam, 146 
Til. A. 1; Kahn v. State, 182 Ind. 1, 
105 NE 385; Hynes v. McDermott, 82 
N. Y. 41, 37 AmR 538; Robertson v. 
Talmadge, (Tex. Civ. A.) 174 SW 627. 

80. Abernathy v. Yount, 138 N. C. 
337, 50 SE 696 [foll Fuller v. Fox, 


‘101 N. C. 119, 7 SE 589, 9 AmSR 27]. 


81. U. S—uvU. S. v. Ortiz, 176 U.S. 
422. 20 SCt 466, 44 L. ed. 529; Mc- 
Arthur, v. Norfolk, Va., Citizens’ 
Bank, 223 Fed. 1004, 139 CCA 380; 
U. S. v. North, 184 Fed. 151; Green v. 
Terwilliger, 56 Fed. 384; Shannon v. 
Fox, 21 F. Cas. No. 12,706, 1 Cranch 


Ca Coes 3st 
Ala.—New York Mut. L. Ins. Co. 
va “Witter 1904 Atlas” 327, 26a Si. a2635 


Griffin v. Working Women’s Home 
Assoc., 151 Ala. 597, 44 S 605. 

Cal.—Spottiswood v. Weir, 80 Cal. 
448 2:2) P1289. 

Conn.—Tyler v. Todd, 36 Conn. 218. 

Ga.—Ginn v. Ginn, 142 Ga. 420, 83 
SE 118; Chicago Bldg., ete. Co. v. 
Butler, 139 Ga. 816, 78 SH 244; Mc- 
Vicker v. Conkle, 96 Ga. 584, 24 SH 
23: Bruce v. Crews, 39 Ga. 544, 99 
AmD. 467. 

Ind.—Shorb v. Kinzie, 100 Ind. 429; 
Merritt v. Straw, 6 Ind. A. 360, 33 NE 
657. 

Towa.—Sankey v. Cook, 82 Iowa 
125. 47 NW 1077; Winch v. Norman, 
65 Iowa 186, 21 NW 511; Wilson vy. 
Trish. 62 Iowa 260, 17 NW 511; Hyde 
v. Woolfolk, 1 Iowa 159. 

Kan. —Gilmore v. Swisher. 59 Kan. 
172, 52 P 426: Gaunt v. Harkness, 53 
Kan. 405, 36 P 739, 42 AmSR 297. 

Kv.—Pulliam v. Sells. 124 Ky. 310, 
99 SW 289, 80 KyL 456; Storey v. 


._Hastman, 


Louisville First Nat. Bank, 72 SW 
318, 24 KyL 1799; Bogard v. John- 
stone, 53 SW 651, 21 KyL 965. 


La.—Conrad v. State Bank, 10 
Mart. 700. 
Me.—State v. Thompson, 80 Me. 


194, 13 A 892, 6 AmSR 172. 

Md.—Murdock v. Schindel, 128 Md. 
633, 98 A 149. 

Mass.—Costello v. Crowell, 133 
Mass. 352, 139 Mass., 588, 2 NE 698; 
Nunes vy. Perry, 118 Mass. 274; Mc- 
Keone v. Barnes, 108 Mass. 344; Mar- 
tin v. Maguire, 7 Gray 177; Com. v. 
1 Cush. 189, 48 AmD 596. 

Mich.—Peo. v. Cline, 44 Mich. 290, 
6 NW 671. 

Mo.—Rose y. Springfield First Nat. 
Bank, 91 Mo. 399, 3 SW 876, 60 AmR 
258; Pourcelly v. Lewis, 8 Mo. A. 593. 

Nebr.—Box Butte County First 
Nat. Bank v. Hedgecock, 87 Nebr. 
220, 127 NW 171. 

N. H.—Illinois Univ. v. Spalding, 
(ION: 1. 163, 51 ARIST, e62 RUAN She 

N. J.—Crissman v. Schoonover, 3 
Ne J 6: 

N. Y.—Peo. v. Molineux, 168 N. Y. 
264, 61 NE 286, 62 LRA 193; Farrell 
v. Manhattan R. Co., 83 App. Div. 
3938, 82 NYS 334 [aff 178 N. Y. 596 
mem, 70 NE 1098 mem]; Hobart v. 
Verrault, 74 App. Div. 444, 77 NYS 
483; Clark v. Douglass, 5 App. Div. 
547, 40 NYS 769; Bruyn v. Russell, 
52 Hun 17, 4 NYS 784 [rev on other 
grounds 60 Hun 280, 14 NYS 591]; 


Reilly v. Frias, 85 Mise. 162, 147 
NYS 84. 

N. C.—Boyd vy. Leatherwood, 165 
N. C. 614, 81 SE 1025; Jarvis v. Van-' 


derfordj 116) Ni1C. a4, 205 SE 302) 
Oh.—Pavey v. Pavey, 30 Oh. St. 
600; Bragg v. Colwell, 19 Oh. St. 407. 


Okl.—Archer v. U. S., 9 Okl. 569, 
60 P 268. 

Or.—State v. Branton, 49 Or. 86, 
SMP rhb. 

Pa.—Depue v. Place, 7 Pa, 428; 
Baker v. Haines, 6 Whart. 284, 36 
AmD 224; Brant v. Dennison, 1 Pa.,, 


Cas. 62,5 A 869. 

S. C.—Lowe v. Southern R. Co., 85 
S. C. 363, 67 SE 460, 137 AmSR 904; 
Desbrow v. Farrow, 37 S. C. Li. 382. 

Ss. D.—Mississippi Lumber, etc., 
Co. v. Kelly, 19, S..'D. °577, 104 NW. 
265, 9 AnnCas 449. 

Tex.—Sartor v. Bolinger, 59 Tex. 
411; Bborn v. Zimpelman, 47 Tex. 
503, 26 AmR 315; Cowboy State Bank, 
etc., Co. v. Roy, (Civ. A.) 174 SW 647; 
Whitaker v. Thayer, 38 Tex. Civ. A. 
537, 86 SW 364; Mardes v. Meyers, 8 
Tex. Civ. A. 542, 28 SW 693. 

Utah.—Anderson v. Hanson, 34 
Utah 183, 96 P 1092; Smith v. Han- 
SON. oaum Gite 1s ec8Ge LOST peaks 
LRANS 520. 

Vt.—tIn re Barron, 105 A 255; Row- 
ell v. Fuller, 59 Vt. 688. 10 A 853; 
Adams v. Field, 21 Vt. 256. 

Wash —O’Brien v. McKelvey, 59 
Wash. 115,109; PP. 337. 


782 [220.J.] 


tion as any other handwriting in this respect.®? 
The genuineness of the proposed standard may be 
established by an admission of the party against 
whom it is sought to be used,®* or by an estoppel 
which precludes him from denying its genuineness,** 
as where he claims under the document.®® 


W. Va.—Pennsboro First Nat. Bank 
v. Barker, 75 W. Va. 244, 83 SE 898; 
Clay v. Robinson, 7 W. Va. 348. 

{a] The fact that the document 
purports to be that of the person in 
question is not sufficient. Clay v. 
Robinson, 7 W. Va. 348. 

{b] Public records.—A justice’s 
signature to his official docket, after 
proof of genuineness, is admissible 
for comparison with his alleged sig- 
nature to a deed, without formal 
proof that the docket is a public rec- 
ord. Marshall v. Hancock, 80 Cal. 
S222 Gl. 

{c] Proof subsequent to compari- 
son.—It is immaterial that the stan- 
dard was not proved genuine at the 
time it was submitted for compari- 
son, if its genuineness was after- 
ward established. Matter of Mar- 
chal], 126 Cal. 95, 58 P 449, 

82. Richardson v. Newcomb, 21 
Pick. (Mass.) 315; Moody v.: Rowell, 
17 Pick. (Mass.) 490, 28 AmD 317; 
Homer v. Wallis, 11 Mass. 309, 6 
AmD 169. 

83. U. S.—Short v. U. S., 221 Fed. 
248, 137 CCA 104; Green v. Terwilli- 
ger, 56 Fed. 384; U. S. v. Mathias, 
36 Fed. 892; Briggs v. U. S., 29 Ct. 
Cl. 178. 

Ala.—Griffin v. Working Women’s 
Home Assoc., 151 Ala. 597, 44 S 605. 

Del.—McCafferty v. Heritage, 10 
Del. 220. 

Ga.—Wilson v. Barnard, 10 Ga. A. 
98, 72 SE 943. 

Ill.—Brobston v. Cahill, 64 Ill. 356. 


Ind.—Swales v. Grubbs, 126 Ind. 
106, 25 NE 877. 
Jowa.—Riordan v. Guggerty, 74 


jowa 688, 39 NW 107; Whitaker v. 
Parker, 42 Iowa 585; Lay v. Wiss- 
man, 36 Iowa 305. 

Kan.—Holmberg vy. Johnson, 45 
Kan. 197, 25 P 575; Macomber v. 
Scott, 10 Kan. 335. 

Ky.—Pulliam v. Sells, 124 Ky. 310, 
99 SW 289, 30 KyL 456. 

Me.—State v. Thompson, 80 Me. 
194, 13 A 892, 6 AmSR 172. 

Mass.—Com., v. Andrews, 143 Mass. 
23, 8 NE 648. 

Mich.—Dietz v. Grand Rapids 
Fourth Nat. Bank, 69 Mich. 287, 37 
NW 220. 

Minn.—Cochran vy. Stein, 118 Minn. 
323, 186 NW 1037, 41 LRANS 391; 
Morrison v. Porter, 35 Minn. 425, 29 
Nw 54, 59 AmR 381. 

Mo.—Singer Mfg. Co. v. Clay, 53 
Mo, A. 412. 

Nebr.—Schmuck vy. Hill, 2 Nebr. 
(Unoff.) 79, 96 NW 158. 

N. H.—Bowman v. 25 
INE ocs 

N. Y.—Shaw v. Bryant, 90 Hun 374, 
85 NYS 909 [aff 157 N. Y. 715 mem, 
53 NE 1132 mem]; Hall v. Van Vran- 
ken, 28 Hun 403, 64 HowPr 407. 

N. D.—State v. Gordon, 32 N. D. 
31, 155 NW 59, AnnCasl1918A 442; 
Cochrane v. National El, Co., 20 N. D. 
169, 127 NW 725. 

Oh.—Bell v. Brewster, 44 Oh. St. 
690, 10 NE 679; Hicks v. Person, 19 

Winnsboro 


Oh. 426. 

S. C—Rose v. Nat. 
Banke Ate SC, O19 SSRs Ts 

Tex.—Jester v. Steiner, 86 Tex. 415, 
25 SW 411; Eborn v. Zimpelman, 47 
Tex. 503, 26 AmR 315; Mallory v. 
State; vou mex. Cr: 4825 36" SW vib 
66. AmMSR_ 808. 
-Utah.—Tucker v. Kellogg, 8 Utah 
11, 28 P 870; Durnell vy. Snowden, 5 
Utah 216, 14 P 334. 

256; 


Vt—Adams y. Field, 21 Vt. 

Gifford v. Ford, 5 Vt. 532. 
Wash.—State y. Cottrell, 56 Wash. 

543, 106 P 179. 


Sanborn, 
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Indeed 


[a] Form the result of duress or 
fraud.—If writings offered as evi- 
dence of handwriting are admitted 
by a party to be his, but he claims 
that their form is the result of 
duress or fraud, the proper course is 
to show such fact for the purpose 
of affecting their weight. Schmuck 
v. Hill, 2 Nebr. (Unoff.) 79, 96 NW 


158. 

{b] Calling for and _ recording 
document as an admission.—Upon 
the trial of an action upon a promis- 
sory note, plaintiff does not, by read- 
ing to the jury a mortgage delivered 
with the note, and now produced by 
defendant, ,at plaintiff’s request, au- 
thorizing defendant, without proof of 
the execution of the mortgage, to 
submit to the jury the body of the 
mortgage, and the signatures thereto 
of defendant and of a subscribing 
witness, for the purpose of showing 
by a comparison of hands that the 
signature of defendant to the note 
was forged by such subscribing wit- 
ness; nor, upon proof of the sub- 
scribing witness having left the state 
in order to avoid testifying, to prove 
his handwriting, for the purpose of 
such comparison. Martin v. Maguire, 
7 Gray (Mass.) 177. 

84. U. S.—Williams v. Conger, 125 
U. S. 397, 8 SCt 933, 31 L. ed. 778: 

Ind.—Ashwell v. Miller, 54 Ind. 
A. 3815-103 NE 37. 

Mo.—Rose v. Springfield First Nat. 
Bank, 91 Mo. 399, 3 SW 876, 60 AmR 


258; Doud v. Reid, 53. Mo. A, 553; 
Pe Mfg; .Co.) vi,Clay, 58..Mo..7A. 


N. C.—Tunstal] v. Cobb, 109 N. C. 
316, 14 SE 28. 
N 


. D.—Cochrane v. National El. 
Co., 20 -N. BD. 469; 127 NW 25: 
Tex.—Mardes v. Meyers, 8 Tex. 


Civ. A. 542, 28 SW 693. 

W. Va.—Tower v. Whip, 53 W. Va. 
158, 44 SE 179, 68 LRA 937. 

85. Himrod v. Gilman, 147 Ill. 
293, 35 NE 3878 [aff 44 Ill. A. 516]. 

86. See infra § 885. 
oie Ill.—Putnum y. Wadley, 40 Ill. 

Ind.—McDonald v. McDonald, 142 
Ind. 55, 41 NE 336; White Sewing 
Mach. Co. v. Gordon, 124 Ind. 495, 
24 NE 1053, 19 AmSR 109; Walker 
v. Steele, 121 Ind. 436, 22 NE 142, 
23 NE 271; Shorb vy. Kinzie, 80 Ind. 
500; Hazzard v. Vickery, 78 Ind. 64; 
Ashwell v. Miller, 54 Ind. A. 381, 103 
NE 37; Bowen vy. Jones, 13 Ind. A. 
193, 41 NE 400. 
Packet a ag Sickle v. Peo., 29 Mich. 

Mo.—De Arman y. Taggart, 65 Mo. 
A. 82; McCombs y. Foster, 62 Mo. A. 
303; Doud vy. Reid, 53 Mo. A. 553; 
eee Mfg. Co. v. Clay, 53 Mo. A. 


N. C.—Tunstall vy. Cobb, 109 N. C. 
316, 14 SE 28. 


Or.—State v. Tice, 30 Or. 457, 48 
P367% 
Tex.—Jester v. Steiner, 86 Tex. 


415, 25 SW 411; Eborn v. Zimpelman, 
47 Tex. 503, 26 AmR 315. 

{a] How admission made.—(1) 
The admission must be made volun- 
tarily in open court or on the record. 
Ashwell v. Miller, 54 Ind. A. 381, 103 
NE 37. (2) Mere proof by witnesses 
that such an admission was made is 
not sufficient. Jones v. State, 60 Ind. 
241; Van Sickle vy. Peo., 29 Mich. 61. 
(8) The fact that defendant in a de- 
position had admitted signatures to 
certain checks as genuine will not 
preclude him from denying such sig- 
natures on a trial in a plea of non 
est factum as to a promissory note; 


§ 384 


it has been considered that the genuineness of the 
standard, unless it is an ancient document,*® must 
be established by admission or estoppel,®’ although 
the better view seems to be that it may be proved 
in other ways.*® 
be clear and positive,®® and must satisfy the court 


The proof of genuineness must 


and on such denial such checks can- 
not be admitted in‘evidence. Mc- 
Combs v. Foster, 62 Mo. A. 303, 305 
(“Now, here it is true that the de- 


|fendant admitted under oath, before 


the trial of this cause, that the signa- 
tures to the checks were his signa- 
tures, yet he did not admit or concede 
this at the trial. It is not a play 
upon the words ‘admit’ or ‘concede,’ 
but is here a question of whether 
what has taken place will avoid the 
collateral issue as to whether the 
signatures are genuine. Though de- 
fendant did admit in his deposition, 
taken before the trial, that the signa- 
tures were genuine, that fact did 
not conclude him on that question. 
He could still raise the question. He 
might afterward find he was deceived 
or was otherwise mistaken. When 
a party admits out of court a mat- 
ter as being a fact, while it is evi- 
dence against him on an issue as to 
that fact, it does. not prevent him 
from saying and showing the con- 
trary. So, then, though defendant 
did admit in his deposition that the 
signatures were genuine, yet he was 
not precluded froin denying it at the 
trial, and thus bring on the collaterai 
issue, which the rule aforesaid was 
designed to avoid’). 

ib] An admission by the party 
who seeks to use the writings, al- 
though he himself executed them, 
will not authorize their use, and the 
testimony of expert witnesses based 
upon such comparison is not: admis- 
sible. Shorb v. Kinzie, 80 Ind. 500. 

88. Me.—wWilliams y. Williams, 
109 Me. 537, 85 A 438. 

Mass.—Newton Centre Trust Co. v. 
Stuart, 201 Mass. 288, 87 NE 630. 

Okl.—Miller v. Thompson, 50 Okl. 
648) 451 19 192% 

Vt.—State v. Ryder, 80 Vt. 422, 68 
A 652. 

Wash.—State y. Fillpot, 51 Wash. 
223, 98 P 659. 

See also cases infra notes 89-91. 

89. U. S—Green y. Terwilliger, 
56 Fed. 384 [aff 61 Fed. 423]. 

Cal.—Spottiswood v. Weir, 80 Cal. 
448, 22 P 289. 


Ga.—McCombs v. State, 109 Ga. 
496, 34 SE 1021. 
Iowa.—Sankey v. Cook, 82 Iowa 


125, 47 NW 1077; Wilson v. Irish, 62 
Towa 260, 17 NW 511; Hyde v. Wool- 


folk, 1 Iowa 159. 
A eueritases, wage v. Scott, 10 Kan. 
oO. 
Mass.—Costello v. Crowell, 133 
Mass. 352; McKeone vy. Barnes, 108 


wee: 344; Martin v. Maguire, 7 Gray 
N. H—Illinois Univ. y. Spalding, 
71_N. H. 163, 51 A 731, 62 LRA 817. 
N. Y.—Peo. v. Molineux, 168 N. Y. 
264, 61 NE 286, 62 LRA 193: Farrell 
v. Manhattan R. Co., 83 App. Div. 
393, 82 NYS 334 [aff 178 N. Y. 596 
mem, 70 NE 1098 mem]; Clark v. 
Amati line App. ate 547, 40 NYS 
69; ortimer v. Chambers, 63 H 
eae ae 874. tf 
.—Bell v. Brewster, 44 Oh. St 
690, 10 NE 679; Bra . Col 
19 Oh. St. 407. Fe ee ae 
x<l.—Miller v. Thompson, 50 Ok. 
643, 151 P 192. on S 
Pa.—Cohen y. Teller, 93 Pa. 128; 
Travis v. Brown, 43 Pa. 9, 82 AmD 
540; Depue v. Place, 7 Pa. 428; Baker 
yop 6 Whart. 284, 36 AmD 


224, 

Tex.—Jester v. Steimer, 86 Tex. 
415, 25 SW 411; Sartor v. Bolinger, 
59 Tex. 411; Eborn v. Zimpelman, 47 
Tex. 503, 26 AmR 315; Cowboy State 
Bank, etc., Co. v. Roy, (Civ. A.) 174 


For later cases, developments and-changes in the law see cumulative Annotations, same title, page and note number 
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on this subject,°° to such an extent that it can 
rule, as a matter of law, that the document which 
it 1s proposed to use as a standard is genuine.°! 
The more general view is that the standard itself 
eannot be autheticated by an inference of a witness 
drawn from its resemblance to a mental standard 
which he has formed by reason of knowledge of 
the handwriting of the person whose authorship of 
the questioned document is in dispute,®? but such 


SW _ 647; Cannon v. Sweet, (Civ. A.) 
29 SW 947; Mardes v. Meyers, 8 Tex. 
Civ. A. 542, 28 SW 693. 

Vt.—Wilmington Sav. Bank  v. 
Waste, 76 Vt. 331, 57 A 241; Rowell 
v. Fuller, 59 Vt. 688, 10 A 853; Adams 
v. Mield, 21 Vt. 256, 

Va.—Johnson v. Com., 102 Va. 927, 
EM sti 789; Hanriot v. Sherwood, 82 

aserl; 

Wash.—State v. Fillpot, 51 Wash. 
223, 98 P 659. 

Eng.—Beaumont vy. Perkins, 1 
Phillim. 78, 161 Reprint 919. 

{a] Degree of proof required.— 
(1) “Beyond all doubt or cavil.” 
Green v. Terwilliger, 56 Fed. 384 [aff 
61 Fed. 423]. (2) “Direct and posi- 
tive.” Winch v. Norman, 65 lowa 
186, 21 NW 511. (3) “Clear and un- 
doubted proof.’ Com. v. Eastman, 1 
Cush. (Mass.) 189, 48 AmD 596. (4) 
‘Directly to its having been written 
by the party.” Pavey v. Pavey, 30 


Oh. St. 600. (5) ‘‘Proved beyond a 
reasonable doubt.” Haycock avi 
Greup, 57 Pa. 438. 

[b] Meaning of “positive  evi- 


dence.”—“In Hyde v. Woolfolk, 1 
Jowa 159, it is said: ‘Two obvious 
methods of proving the standard are: 
First, by the testimony of a witness 


who saw the person write it; and, 
second, by the party’s admission 
when offered by himself.’ It is said 


that these may not be the only ways 
of making such proof, but they in- 
dicate what is understood by ‘posi- 
tive evidence.’” Sankey v. Cook, 82 
Iowa 125, 128, 47 NW 1077. 

{c] Quantum of proof.—(1) The 
genuineness of writings, which may 
be used for purposes of comparison 
with a disputed writing when 
“proved to the satisfaction of the 
court to be genuine,’ must in civil 
cases be established by a fair pre- 
ponderance of the evidence, and in 
criminal cases beyond a reasonable 
doubt. Peo. v. Molineux, 168 N. Y. 
264, 61 NE 286, 62 LRA 193. (2) 
The paper with which the compari- 
son is to be made must be unques- 
tionably a genuine paper, and that 
must be shown beyond a _ doubt. 
Martin v. Maguire, 7 Gray (Mass.) 
177. (3) To authorize the admission 
of a writing offered as a test or stan- 
dard, nothing short of proof by a 
person who saw the party write the 
paper, or of an admission by the 
party of its genuineness, or evl- 
dence of equal authority, is suffi- 


cient. Cohen v. Teller, 93 Pa. 123; 
Shannon v. Castner, 21 Pa. Super. 
294. 

{d] Usual rule as to balance of 


testimony applies.—While great care 
should be .taken in determining 
whether the standard of comparison 
is genuine, the usual rule as to a 
fair balance of testimony applies. 


Rowell v. Fuller, 59 Vt. 688, 10 A 
853. 
[el] Proof by witnesses present 


at the execution of the writing 1s 
sufficient. State v. Fillpot, 51 Wash. 
223, 98 P 659. 

{f] Circumstantial evidence may 
be sufficient. Little v. Rogers, 99 
Ga. 95, 24 SE 856; McVicker v. 
Conkle, 96 Ga. 584, 24 SH 23; Newton 
Centre Trust Co. v. Stuart, 201 Mass. 
288, §7 NE 630; Peo. v. Molineux, 168 
N. Y. 264, 61 NE 286, 62 LRA 193; 
McKay v. Lasher, 121 N. Y. 477, 24 
NE 711 [aff 50 Hun 383, 3 NYS 352]; 
Lieblang- v. State, 18 Oh. Cir. Ct. 
INS Lo 

{g] A certificate of acknowledg- 
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ment to a deed does not prove the 
Signature to be genuine. Hyde v. 
Woolfolk, 1 Iowa 159. 

{h] Insufficient proof.—(1) De- 
fendant having denied that he signed 
a certain letter, said letter is not 
admissible to prove defendant’s sig- 
nature to a note, on the testimony 
of one witness that defendant did 
sign said letter. Cook v. Granbury 
First. Nat.; Bank, (Tex. Civ. A.) 33 
SW 998. (2) The fact of finding a 
document among the papers of a de- 
ceased person whose writing it pur- 
ports to be does not establish its 
genuineness so as to warrant its use 
as a standard of comparison. Farrell 
v. Manhattan R. Co., 83 App. Div. 
393, 82 NYS 334 [aff 178 N. Y. 596 
mem, 70 NE 1098 mem]. (3) Where 
a receipt was offered as a standard 
of comparison, and a witness testi- 
fied that defendant gave him a re- 
ceipt that looked very similar to the 
one offered, but that he could not 
positively say it was the identical 
one offered in evidence, the evidence 
was too uncertain to warrant the ad- 
mission of the paper as a standard. 
Pavey v. Pavey, 30 Oh. St. 600. (4) 
A letter whose postmark and con- 
tents correspond with the identity 
of the sale which the letter purports 
to set forth is not sufficiently shown 
to be genuine. Desbrow v. Farrow, 
Sif Ss KOE SLR YR 

[i] A letter received in reply to 
one sent to the person by whom it 
purports to have been signed is not 
sufficiently established as genuine 
without further proof. McKeone v. 
Barnes, 108 Mass. 344; Desbrow v. 
Farrow, 37 S. C. L. 382 (such is the 
rule even where postmark and con- 
tents confirm the inference from the 
fact of reply). 

[j] Evidence of circumstances un- 
dex which standard was written.— 
Where a paper is introduced in evi- 
dence as a basis for a comparison 
of the handwriting of defendant 
upon a charge of forgery, evidence 
explaining the circumstances under 
which the paper was written should 
not be received; and where such evi- 
dence tends to connect defendant 
with a previous attempt to commit 
a similar offense, it is irrelevant and 
incompetent to establish the present 


‘charge. Peo. v. Creegan, 121 Cal. 
554, 53 P 1082. 
90. U. S.—Williams v. Conger, 


1256 U. S.°397, 8 SCt: 933,31 led. 7738) 

Cal.—Marshall v. Hancock, 80 Cal. 
S2e oo 68 

Ind.—Ashwell v. Miller, 54 Ind. A. 
381. 103 NE 37. 

Kan.—State v. Ryno, 68 Kan. 348, 
74 P 1114, 64 LRA 303. 

Me.—State v. Thompson, 80 Me. 
194, 13 A 892, 6 AmSR 172. 

Mass.—Costelo v. Crowell, 139 
Mass. 588, 2 NE 698; Nunes v. Perry, 
113 Mass. 274; Richardson v. New- 
comb, 21 Pick. 315. 

N. H.—TIllinois Univ. v. Spalding, 
TI INd He 163, bbAy 731 62) LRA 817. 

N. Y.—Farrell v. Manhattan R. 
Com 83> Appa Dive 393.) 82 “NYS 334 
[aff 178 N. Y. 596 mem, 70 NE 1098 
mem]; Hall v. Van Vranken, 28 Hun 
403, 64 HowPr 407. 

Tenn.—Powers v. McKenzie, 90 
Tenn. 167, 16 SW 559. 

Utah.—Anderson vy. Hanson, 34 
Utah 183, 96 P 1092; Smith v. Han- 
Sou oan Ca eT 19.6, oe LOS Ge LS, 
LRANS 520. 

Vt.—Rowell v. Fuller, 59 Vt. 688, 
10 A 858; State v. Ward, 39 Vt. 225; 
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authentication is sometimes permitted.** The action 
of the court in admitting or rejecting a specimen 
as a standard, being a matter of diseretion,®* is 
final and conclusive ®* unless based on an error of 
law °° or a manifest failure to apply the exercise 
of reason to the facts presented.*” 
uineness is not dispensed with because the writer is 
dead.°* It is generally considered that the require- 
ments as to establishing the genuineness of the 


Proof of gen- 


Adams v. Field, 21 Vt. 256. 

_ [a] The court, rather than the 
jury, (1) determines whether a writ- 
ing proposed as a standard is authen- 
ticated or may be used as such, and 
the right to submit a standard as 
such to the jury does not exist. 
Ashwell v. Miller, 54 Ind. A. 381, 103 
NE 387. (2) Under a statute permit- 
ting the “comparison of a disputed 
writing with any writing proved to 
the satisfaction of the court to be 
genuine,” the proof of genuineness 
is to be addressed to the court as 
distinguished from the jury. Hall v. 
Van Vranken, 28 Hun (N. Y.) 403, 64 
HowPr 407. 

[b] Leaving question to jury.— 
ihe jury may be required as a pre- 
liminary matter to find in point of 
fact the genuineness of the document 
used by them as a standard of com- 
parison. Williams y. Conger, 12m 
ULES eo 8 SCt 983° soileiu. eden wise 

[ec] Where an undisputed signa~ 
ture can be obtained for a standard 
of handwriting it is discretionary 
to refuse to receive disputed signa- 
tures. Newton Centre Trust Co. v. 
Stuart, 201 Mass. 288, 87 NE 6380. 

91. Sankey y. Cook, 82 Iowa 125, 
47 NW 1077. 
rote U. S.—U. S. v. North, 184 Fed, 

Ga.—Gress Lumber Co. v. Georgia 
Pine Shingle Co., 120 Ga. 751, 48 SH 
115; Bruce v. Crews, 89 Ga. 544, 99 
AmD 467. 

Iowa.—Sankey v. Cook, 82 Iowa 
125, 47 NW 1077; Winch v. Norman, 
65 Iowa 186, 21 NW 511. 

Mass.—Newton Centre Trust Co. 
v. Stuart, 201 Mass. 288, 87 NE 630; 
Com. v. Hastman, 1 Cush. 189, 48 
AmD 596. 

N. C.—Tunstall v. Cobb, 109 N. C. 
316, 14 SE 28, 

Oh.—Sperry v. Tebbs, 10 Oh. Dec. 
(Reprint) 318, 20 CincLBul 181. 

Okl.—Milier v. Thompson, 50 Okl. 
643% 151 5P 192: 

Tex.—Jester v. Steiner, 86 Tex. 
415, 25.SW 411 [aff (Civ. A.) 23 SW 
718]; Eborn v. Zimpelman, 47 Tex. 
503; 126) AmR 315; 

93. Williams v. Williams, 109 Me. 
537, 85 A 43; McKay v. Lasher, 121 
Ns Yo 400,0 245 NE 711 fat -50% bun 
383, 3 NYS 352]. 

94. Williams v. Williams, 109 Me. 
537%, 8D A 43, 


95. Shannon vy. Castner, 21 Pa: 
eueet 294. See also cases infra notes 
96, 97. 


[a] Whe reason is that the credi- 
bility of the witnesses is an impor- 
tant factor, and as to this the trial 
court is in a better position to judge 
than an appellate court. Shannon v. 
Castner, 21 Pa. Super. 294. 

96. Lay v. Wiseman, 36 Iowa 305; 
State v. Thompson, 80 Me. 194, 13 
ACT 892), 16 AmSRii2 Costeloury. 
Crowell, 139: Mass. 588 2 NE 
698. 

[a] Treated as verdict.—The de- 
termination by the court of the ques- 
tion of the genuineness of a written 
signature upon the evidence of ex- 
perts, by comparison of handwriting, 
is entitled, on appeal, to the same 
consideration as the verdict of a jury. 
Lay v. Wissman, 36 Iowa 305. 

97. State v. Thompson, 80 Me. 194, 
13 A 892, 6 AmSR 172; Costelo v. 
Crowell, 139 Mass. 588, 2 NE 698; 
Com. v. Coe, 115 Mass. 481; Nunes v. 
Perry, 113 Mass. 274. 

98. McVicker v. Conkle, 96 Ga. 
584, 24 SE 238. 


~ 
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standard apply with full force to proof of handwrit- 
ing on cross-examination as well as on direct ex- 
amination,®® although there is also authority for 
a relaxation of the requirements on ¢ross-examina- 
tion.? 

[§ 885] (b) Ancient Documents. Comparison 
of hands is almost universally allowed in case 
of documents at least thirty years old. Such docu- 
ments are admitted in evidence, without further 
proof of genuineness, as standards for comparison,” 
when they were accompanied by possession of the 
property to which they relate.? The authenticity of 
an ancient document may also be established by 
the evidence of skilled observers testifying from 
resemblance to a mental standard created by jux- 
taposition or comparison.* 

[§ 886] (4) By Whom Prepared. Under some 
statutes the writing to be used as a standard must 
be the genuine handwriting of the person purport- 
ing to be the writer of the disputed document, 
and writings made by other persons, as by the per- 
son alleged to have forged the disputed paper, al- 
though proved to be genuine, are not admissible.® 

[§ 887] (5) Time and Circumstance of Prep- 
aration—(a) In General. 


EVIDENCE 


[§§ 884-888 


to be well settled that where the genuineness of a 
person’s handwriting is in dispute he cannot offer 
in his own favor other specimens of his writing 
made after the controversy arose, and for the pur- 
pose of being so used, as standards with which to 
compare the disputed writing. He is confined to 
the production for this purpose of papers written 
by him before the controvery commenced, or of 
those subsequently written by him in the usual 
course of business and under such circumstances as 
to negative all idea that they were written for 
the purpose of being used as evidence in his own 
favor. The mere fact that the standard was made 
since the writing in dispute only affects its credibil- 
ity,’ and the fact that the paper is a post litem 
motam writing is not alone sufficient to exclude 
its use. Thus it has been held that pleadings pur- 
porting to be signed by a party are admissible as 
standards of comparison with the handwriting of 


‘other documents alleged to have been written by 


him,® although the weight of authority is against 
such use of pleadings.1° Where the standard is 
produced by the party adverse to the writer, it is 
no objection that it was written post litem motam.! 


o2- Conn.—Tyler v. Todd, 86 Conn. 
18. 

Tll.—Massey v. Virginia Farmers’ 
Nat. Bank, 104 Ill. 327. 
' Kan.—Underwood v. Quantic, 85 
Kan. 111, 116 P 361; Gaunt v. Hark- 
ber 53 Kan. 405, 36 P 739, 42 AmSR 


Mo.—Rose v. Springfield First Nat. 
a 91 Mo. 399, 3 SW 876, 60 AmR 


N. C.—Fayetteville First Nat. Bank 
v. McArthur, 168 N. C. 48, 84 SE 39, 
AnnCasi1917B 1054. 

Wis.—FPierce v. Northey, 14 Wis. 9. 

[a] Rule applied.—A party deny- 
ing the signature to a paper cannot, 
upon the cross-examination of wit- 
nesses who have testified that they 
know his handwriting and believe 
the disputed signature to be his, 
show them papers purporting to be 
signed by him, the genuineness of 
which has been neither admitted nor 
denied, and ask them whether they 
believe the signature to such papers 
to be his, for the purpose of impeach- 
ing their credibility by their dis- 
agreement upon that point, or if they 
answer in the affirmative, by after- 
ward showing that the signature 
thus exhibited was written by an- 
other person. Pierce v. Northey, 14 
Wis. 9. 

1. Thomas v. State, 103 Ind. 419, 
2 NE 808; Browning v. Gosnell, 91 
Iowa 448, 59 NW _ 340; Hoag v. 
Wright, 174 N. Y. 36, 66 NE 579, 63 
LRA 163 [rev 74 NYS 1069]. 

{a] Thus it has been held: (1) 
That to test the accuracy of an ex- 
pert witness, who gives an opinion 
as to handwriting upon a compari- 
son of a genuine with the disputed 
writing, he may be asked on cross- 
examination whether the latter and 
another writing not admitted to be 
genuine are in the same handwrit- 
ing. Thomas v. State, 103 Ind. 419, 
2 NE 808. (2) That witnesses may 
be tested by having them select genu- 
ine from spurious signatures. 
Browning v. Gosnell, 91 Iowa 448, 
59 NW _ 340. (3) That on cross- 
examination it is competent to sub- 
mit spurious signatures, and ask the 
witness whether, on a former trial, 
after comparing such _ signatures 
with genuine signatures, he had not 
pronounced them genuine, and sworn 
that they were written by the same 
hand that had written the signa- 
tures proved to be genuine. Hoag 
v. Wright, 174 N. Y. 36, 66 NE 579, 
63 LRA 163 [rev 74 NYS 1069 mem]. 


The general rule seems 


[§ 888] (b) 


2. U.S.—Strother v. Lucas, 6 Pet. 
763, 8 Li. ed. 573. 
Ga.—Goza v. Browning, 96 Ga. 421, 
23 we 842. 
N. J.—West v. State, 22 N. J. L. 


212.’ 
N. Y.—wWillson v. Betts, 4 Den. 
201; Jackson v. Murray, Anth. N. P. 


143. 
Oh.—Bell v. Brewster, 44 Oh. St. 
Pa.—Sweigart v. Richards, 8 Pa. 
436. 


690, 10 NE 679 
S. C.—-McCreary vy. Coggeshall, 74 


S. C; 42; 53 SE 978, 7 LRANS. 433, 
i Ann@as. (6934 Cantey ev. VPiaet, 213 
Sa C.2 1. 260, 


Eng.—Morewood v. Wood, 14 East 
327 note, 104 Reprint 626; Doe v. 
Tarver, R. & M. 141, 21 ECL 719. 

8. Goza v. Browning, 96 Ga. 421, 
23 SE 842. 

4. U. S.—Strother v. Lucas, 6 Pet. 
UG3,. Se Linea. Onion 

Ala.—State v. Givens, 5 Ala. 747. 

Ind.—Clark y. Wyatt, 15 Ind. 271, 
77 AmD 90. 


Ky.—Fee v. Taylor, 83 Ky. 259. 
ote J.—West v. State, 22 N. J. 

N. Y.—wWillson v. Betts, 4 Dem. 
201; Jackson v. Brooks, 8 Wend. 426 
(aff 15 Wend. 111]. 

Oh.—Bell v. Brewster, 44 Oh. St. 
690, 10 NE 679. 
panei tne Vo “Richards ,7)38" Pas 
A C.—Cantey v. Platt, 13 S. C. L. 

Tex.—Cook v. Granbury First Nat. 
Bank, (Civ. A.) 33 SW 998. 

Va.—Rowt v. Kile, 1 Leigh (28 
Va.) 216. 

Wis.—Hazleton y. Union Bank, 32 
Wis. 34. 

Eng.—Morewood v. Wood, 14 East 
327 note, 104 Reprint 626; Doe v. 
Tarver, R. & M,. 141, 21 HCL 719. 

5. Peck vy. Callaghan, 95 N.Y. 
73; Matter of Caffrey, 174 App. Div. 
898, tole NMS 207. patty ec2leeNe wy. 
486 mem, 116 NE 1038 mem]; Bruyn 
v. Russell, Die EL A ees NYS 784 
[rev on other grounds 60 Hun 280, 
14 NYS 591]; Franklin v. Franklin, 
90 Tenn. 44, 16 SW 557; Pennsboro 
First Nat. Rank vy. Barker, 75 W. Va. 
244, 83 SE 898. 

fa] In an action against a part- 
nership on notes, it has been held 
not error to refuse to submit to the 
jury the signature of the only de- 
fendant served to his affidavit of 


defense, for comparison with the 
firm’s signatures to the notes in suit. 


Writings Made at Trial. The per- 


Daniel v. Lance, 29 Pa. Super. 454. 
6... .U: S.— Hickory Ve at S.35- Liou 
Ue S-.303, 14 SCt 334.33 aL: ed. 170. 


aqui Travers v. Snyder, 38) LAS 
Ky.—Storey v. Louisville First 
Nat. Bank, 72 SW 318, 24 KyL 1799. 


La.—Montagnet Vv. Begault, 8 La. 
A. (Orleans) 4338. 

Mass.—Com. vy. Allen, 128 Mass. 
46, 35 AmR 356; Keith v. Lothrop, 
10 Cush. 458. 

Mo.—Springer vy. Hall, 83 Mo. 693, 
53 AmR 598. 

N. H.—lIllinois University v. Spald- 
es RL WIN ER L6 38 tod SAL 57.31), RC Si RUA 
ee pea v. Lance, 29 Pa. Super. 

Tex.—Whittle vy. State, 43 Tex. Cr. 
468, 66 SW 771. 

Vt.—Bridgman v. Corey, 62 Vt. 1, 
20 A 273; Sanderson v. Osgood, 52 
Vite oOSe : 

7. Singer Mfg. Co. v. McFarland, 
53 Iowa 540, 5 NW 739; Greenwald v. 
Ford, 21 S. D. 28, 109 NW 516. 


8. Ashwell v. Miller, 54 Ind. A. 
3815103) NES 7. 

9. Frank y. Berry, 128 Iowa 223, 
103 NW 358. 

10.. Travers v. Snyder, 38 Ill. A. 
379; Ashwell v. Miller, 54 Ind. A. 


381, 103 NE 387; Springer v. Hall, 83 
Mo. 693, 53 AmR 598. 

ll. Peo. v. Molineux, 168 N. Y. 
264, 61 NE 286, 62 LRA 198. 

{aj Mlustration.— Genuine writ- 
ings of a person on trial for murder 
by poisoning were not inadmissible 
as standards of coinparison with the 
handwriting upon a package contain- 
ing poison which he was alleged to 
have sent feloniously through the 
mail, because they were produced at 
the reauest of a handwriting expert 
retained by the police authorities at 
a time when the inquest into the 
circumstances of the death was in 
progress and while defendant was 
suspected, as he knew, of being the 
murderer and was under subpcena to 
testify at the inguest, since he was 
not in custody and no formal charge 
had been made against him. Peo. v. 
Molineux, 168 N. Y. 264, 61 NE 286, 
62 LRA 193. 

{b] Prisoner not compelled to 
furnish evidence against himself,— 
“The third assignment is as to the 
proof offered on the trial by the 
Commonwealth, that the prisoner, be- 
ing requested to write ‘Gibson’ by 
the mayor, wrote it ‘Gipson,’ substi- 
tuting the letter b with the letter p; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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son whose handwriting is in question eannot be 
‘permitted to write something at the trial and offer 
the specimen so prepared as a standard.}2 
been said that the court will not, as a rule, order 
the person whose writing is in question to write 
in court at the suggestion of counsel,!* but it has 
power to make such an order,!* in which case the 
standard so obtained may be used;1* and the better 
view appears to be that where a witness has denied 
what purports to be his handwriting, he may on 
eross-examination be called upon to write in order 
that such writing may be compared with the dis- 
puted writing for the purpose of contradicting 
him.** Where a signature has been written in open 
court by the person in question at the request of 


and that this was the way the word 
was spelt in the alleged forged paper. 
It was proved that after the prisoner 
was brought before the mayor, but 
before his arrest, the mayor, without 
showing him the’paper, asked him to 
write this name; that—first saying 
he could not write, or that he wrote 
so badly that no one could read it— 
after showing some reluctance, but 
without threat or promise to induce 
him to write, and without compul- 
sion, he wrote the word. It cannot 
be said that he was compelled to fur- 
nish evidence against himself, or 
that he made an undue confession; 
and there was no error in receiving 
the evidence on this subject.” 
Sprouse v. Com., 81 Va. 374, 378. 

12. U. S.—Hickory v. U. S., 151 
U.S. 303, 14 SCt 334, 38 L. ed. 170; 
Shae v. Jones, 10 Fed. 469, 20 Blatchf. 

35. 

Ala.—Williams v. State, 61 Ala. 33. 


Ill.—Tyrakowski v. Connell, 197 
Til. A. 471. 
Kan.—Allen v. Gardner, 47 Kan. 


337, 27 P 982; 

Mass.—Com. y. Allen, 128 Mass. 46, 
35 AmR 3856; King v. Donahue, 110 
Mass. 155, 14 AmR 589. 

Oh.—Sullivan v. Starkey, 14 Oh. 
CiPiCiaaN: § S.28)¢ 

Tex.—McGlasson v. State, 37 Tex. 
Cr. 620, 40 SW 5038, 66 AmSR 842. 

W. Va.—State v. Koontz, 31 W. Va. 
12h > SH 328; 

[a] This is true, even though he 
knows how to write his name only. 
McGlasson v. State, 37 Tex. Cr. 620, 
40 SW 503, 66 AmSR 842. 

[b] A party to an action is not 
entitled to write his signature in the 
presence of the: jury for the purpose 
of its being compared with a signa- 
ture purporting to be his, the genu- 
ineness of which he denies. King v. 
Donahue, 110 Mass. 155, 14 AmR 589. 

[ec] Estoppel to complain.—‘“The 
second assignment of error is, that 
the court permitted John Wall, over 
the objection of the defendants, to 
write his name in the presence of the 
jury, for their inspection and com- 
parison with the signature to the 
chattel mortgage which the plaintiff 
claimed was forged. This became 
harmless error by the subsequent 
cross-examination of this witness. 
The witness was asked to write his 
name upon a table, standing, in the 
presence of the court and jury, and 
the signature so written was intro- 
duced in evidence by the defendants. 
Having adopted the same method as 
that of the plaintiff to test the genu- 
jneness of the witness’s signature, 
we do not think the defendants can 
now be heard to complain of the in- 
troduction of such evidence.” Allen 
v. Gardner, 47 Kan. 337, 340, 27 P 
982. 

13. Conn.—Smith  v. 62 
Conn. 515, 26 A 1059. 

Mich.—Houghton First Nat. Bank 
v. Robert, 41 Mich. 709. 3 NW 199. 

N. Y.—Gilbert v. Simpson, 6 Daly 
29. 

Tex.—Wade v. Galveston, etc, R. 
Co., (Civ. A.) 110 SW_ 84. 

Wis.— Williams v. Riches, 77 Wis. 


[22 C.J.—_48] 


King, 


EVIDENCE 


It has 


[§ 889] (6) 


comparison.1§ 


[§ 890] (7) 


be used as aids 


569, 46 NW 817. 

[a] A reason given for this rule, 
not now in force in view of the stat- 
utes, is that irrelevant papers, of 
which such writing would be one, 
are not admissible for the sole pur- 
pose of comparison. Houghton First 
Nat. Bank v. Robert, 41 Mich. 709, 
38 NW 199; Gilbert v. Simpson, 6 Daly 


LCNEDY.) 22:9: 


[b] Where handwriting has 
changed since disputed signatures.— 
Where an adult witness testified that 
she had written the indorsements on 
certain notes when a child and that 
her handwriting had since very much 
changed and improved, it was not 
error to refuse to compel her to re- 
write such indorsements at the trial 
for the purpose of comparison. Wil- 
liams v. Riches, 77 Wis. 569, 46 NW 
817. 

14. Bradford v. Peo., 22 Colo. 157, 
43 P 1018: Smith vy. King, 62 Conn. 
515, 26 A 1059; Huff v. Nims, 11 Nebr. 
363, 9 NW 548; Williams’ Case, 1 
Lew. Cy Cy 123: 

Loi) ULS: ‘Health, Setc..h ins. Cov <v. 
Hil, 9) Alay vA: 222; 6245S 954. 

[a] Thus where a witness who 
has denied his signature is compelled 
On cross-examination to write his 
name, the alleged signature may be 
compared with the witness’ name 
thus written. U.S. Health, etc., Ins. 
Co. v. Hill, 9 Ala. A. 222, 62 S 954. 


16. Colo.—Bradford v. Peo., 22 
Colo. 157, 48 P 1013. 
Kan.—Allen v. Gardner, 47 Kan. 


B38iGe 20 Le 982. 

Me.—Chandler vy. Le Barron, 45 Me. 
534. : 

Nebr.—Huff v. Nims, 11 Nebr. 363, 
9 NW 548. 

N. Y.—Bronner v. Loomis, 14 Hun 
341; Roe v. Roe, 40 N. Y. Super. 1. 

Eng.—Cobbett v. Kilminster, 4 F. 
& F. 490; Osborne v. Hosier, Holt. 
kK. B. 194, 90 Reprint 1006, 6 Mod. 
167, 87 Reprint 924; Doe v, Wilson, 
10 Moore P. C. 502, 14 Reprint 581. 

17. Stone v. State, 11 Ala. A. 141, 
143, 65 S 693 [eit Cyc]; Chandler 
vy. Le Barron, 45 Me, 584; Bronner v. 
Loomis, 14 Hun (N. 'Y.) 341; State v. 
Gordon, 32 N. D. 31, 155 NW 59, 
AnnCasi918A 442. 

18. Groff v. Groff, 209 Pa. 603, 59 


JAS 6B. 

19. U. S—Green v. Terwilliger, 
56 Fed. 384 [aff 61 Fed. 423]. 

Mass.—Marcy v. Barnes, 16 Gray 
161, 77 AmD 405. 

Mo.—Geer v. Missouri Lumber, 
etc., Co., 134 Mo. 85, 34 SW 1099, 56 
AmSR 489. 

N. J.—Matter of Gordon, 50 N. J. 
Eq. 397, 26 A 268 [aff 52 N. J. Ea. 
317, 30 A 19]. 

N. Y.—Frank v. Chemical Nat. 
Bank, 37 N. Y. Super. 26; Hoffman 
v. Prussian Nat. Ins. Co., 168 NYS 


841. 

Tex.—Howard v. Russell, 75 Tex. 
171. 12 SW 525. 

Vt.—Rowell v. Fuller, 59 Vt. 688, 


10 A 853. 

Va.—Johnson v. Com., 102 Va. 927, 
46 SE 789. 

{al Photographic copy must_ be 
exact reproduction of original.—Geer 
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the opposite party, the party calling for the writ- 
ing may introduce it in evidence.!7 


Character of Writing. There is 


no rule of evidence which prohibits the use of a 
genuine lead pencil signature for the purpose of 


Photographic and Other Copies. 


In some eases it has been held that photographie 
copies and photographie enlarged copies of the dis- 
puted and genuine handwritings or signatures may 


in making the comparison by the 


court, jury, or witnesses,!® but in other cases 
similar evidence has been rejected,?° at least 
where the originals were available.24 Traced 


v. Missouri Lumber, etc., Co., 134 Mo. 
85, 34 SW 1099, 56 AmSR 489; Buz- 
ard v. McAnulty, 77 Tex. 438, 14 SW 
138; Houston v. Blythe, 60 Tex. 506. 

{[b] Proof of accuracy.—(1) To 
render photographic enlarged copies 
admissible they must be accompanied 
by preliminary proof that they are 
accurate copies in all respects except 
as to size and coloring. Marcy v. 
Barnes, 16 Gray (Mass.) 161, 77 AmD 
405; Geer vy. Missouri Lumber, etc., 
Co., 184 Mo. 85, 34 SW 1099, 56 AmSR 
489; Corbet v. Union Dime Sav. Inst., 
67 Mise. 175, 122 NYS 268. (2) (The 
affidavit of an officer having custody 
of the original as a record that the 
copy is a true and literal exemplifi- 
eation of the original is not suffi- 
cient. Geer v. Missouri Lumber, etc., 
Co., supra. 

{c] Plates and tables prepared by 
an expert by the aid of a microscope 
and camera lucida, showing com- 
parisons of genuine and disputed sig- 
natures, are admissible in evidence. 
Green v. Terwilliger, 56 Fed. 384 [aff 
61 Fed. 423]; Sharon v. Hill, (U. S.) 
4 WestCoastR 1. 

20. Ind.—White Sewing Mach. Co. 
v. Gordon, 124 Ind. 495, 24 NE 1053, 
19 AmSR 109. 

Md.—Tome vy. Parkersburg Branch 
R. Co., 39 Md. 36, 17 AmR 540. 

Mich.—Maclean v. Scripps, 52 Mich. 
214, 17 NW 815, 18 NW 209. : 

Mo.—Geer v. Missouri Lumber, 
etc., Co., 184 Mo. 85, 34 SW 1099, 55 
AmSR 489. 

NW. Y.—Hynes v. McDermott, 82 
N. Y. 41, 37 AmR 538; Taylor’s Will, 
10 AbbPrNS 300. 

Pa.—Vanderslice v. Snyder, 4 Pa. 
Dist. 424. 

Tex.—Houston v. Blythe, 60 Tex. 
506; HEborn v. Zimpelman, 47 Tex. 
503, 26 AmR 315. 

[a] No proof of accuracy.—A 
comparison of a signature in dispute 
with photographic copies of other 
writings, for the purpose of getting 
an opinion from an expert as to the 
character of the signature as real or 
feigned, where the originals from 
which the copies are made are not 
brought before the jury and cannot 
be shown to other witnesses, should 
not be permitted, at least where 
there is no proof as to the manner 
and exactness of the photographic 
method used. Hynes v. McDermott, 
82 N. Y. 41, 37 AmR 5388. 

{b] Investigation of process used. 
—Photographs of signatures should 
not be used as evidence without in- 
vestigating the refractive power of 
the lens, the angle at which the orig- 
inal was inclined to the sensitive 
plate, the accuracy of the focusing, 
the skill of the operator, and the 
general method of procedure. Tay- 
lory’s Case, 10 AbbPrNS (N. Y.) 300. 

21. White Sewing Mach. Co. v. 
Gordon, 124 Ind. 495, 24 NE 1053, 19 
AmSR 109; Maclean vy. Scripps, 62 
Mich. 214. 17 NW 815, 18 NW 209; 


year Will, 10 AbbPrNS (N. Y.) 
300. 
{a] Original in court.—It was not 


error to refuse to submit to the jury 
for inspection a microscopic enlarge- 
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copies,?? magnified drawings,?* or letterpress 
copies,?* cannot be used, but carbon copies have been 
held admissible.”° 

[§ 891] (8) Submission to Opposite Party. 
Submission of the proposed standard of comparison 
to the opposite party before it is introduced in 
evidence is sometimes required by statute.?° 

[§ 892] g. Mode of Comparison. 
making a comparison of writings the court, jury, 
or witnesses may use magnifying glasses and micro- 
scopes.?* 

[§ 893] h. Mode of Testifying. An expert 
witness as to handwriting may make illustrations 
on a blackboard before the jury for the purpose 
of explaining his testimony and rendering it more 
intelligible to them,?® or a projectoscope may be 
used to illustrate his testimony.?? But the witness 
may not write a copy of a disputed signature upon 
a blackboard and then, by alleged copies of authen- 
tie writings, institute a comparison between them 
and the copy of the alleged forged signature,®® nor 
may he make a-faesimile of a signature and then 
have such facsimile and a genuine signature sub- 
mitted to the jury for the purpose of showing 
how easily the genuine signature could be counter- 
feited.21| The witness should state the basis of his 
inference,°? and may give reasons for his opinion 3 
on his examination in chief.** He is limited, how- 
ever, to stating his inference and cannot go further 
and testify positively as to who wrote the disputed 
writing,*> nor can he be permitted, by argument 
or inference, to draw conclusions as to matters not 
appearing upon the face of the writing.*® Where 
on an issue of similarity of certain handwriting, ex- 
perts testified on cross-examination that both the 
writings in controversy showed an apparent at- 
tempt at disguise, it was proper to show by such 


ment of a disputed signature, where|and the microscope are 
Bridgman vy. Corey, 


State v. Ryno, 68 Kan. 348, 74 
P 1114, 64 LRA 303; McKay v. Lash- 
ing Mach. Co. v. Gordon, 124 Ind. 495, |] er, 121 N. Y. 477, 24 NE) 711; 
52 Hun 321, 
grounds 5 Silv. Sup. 
24 AbbNCas 144 


the original was in court and where 
it was not proposed to compare it 33 
with enlarged copies of signatures 28. 
admitted to be genuine. White Sew- 


24 NE 1053, 19 AmSR 109. 
22. Howard v. Russell, 75 Tex. 
171, 12 SW 525. 549, 


v. Brown, 
[mod on other 
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As aids in 


10 NYS 53, 


witnesses that attempts at disguise in handwriting 
did not eradicate from the product those peculiar-- 
ities which indicate the producer.** ~ 

[§ 894] i. Cross-Examination. The weight to 
be attached to an expert’s opinion may be impaired 
by showing on eross-examination that he reached a 
contrary conclusion on another occasion.** The 
witness may be asked questions tending to disclose 
his opportunities for examining the disputed writ- 
ing,®® or may be tested by showing him part of a 
writing, concealing the rest, and asking him in 
whose handwriting is the part shown,*® or by show- 
ing him other specimens of the handwriting and 
asking for his inference as to the writer,*+ or 
whether, assuming these specimens to be genuine, 
or it being admitted or proved that they are, he 
still is of the same mind as before.*? If a witness 
called to prove the genuineness of a signature pred- 
icates his judgment in whole or in part upon other 


signatures which he saw the person in question . 


make, and the latter signatures differ from the sig- 
nature in question, this fact may be brought out 
on the cross-examination.*® It has been held that 
the witness may, in the discretion of the court,** be 
asked to distinguish between a genuine and a false 
signature,*> or to give his opinion as to the genuine- 
ness of other signatures prepared for the purpose ;*° 
but it has also been held that the witness cannot 
be handed a number of slips containing writing 
and asked whether they were al! written by the 
same person or by different persons.** 

[§ 895] j. Weight of Evidence. The value of 
the witness’ opinion will depend upon the clear- 
ness with which he demonstrates its correctness.4% 
The probative force of the evidence is entirely a 
question for the jury,*® who are not required to 


in court. 35. Peo. v. Severance, 67 Hun 182, 
22 NYS 91. 
36. Marshall v. Thomas, 31 Oh. 
Cir Cio Res: 
37. McGarry v. Healey, 78 Conn. 
Dryer | 365, 62 A 671. 
5 NYS 486 38. Ray v. State, 142 Ga. 655, 83 


SH 518 [eit Cye]s ‘Hoag Vv. Wright, 
174 N. Y. 36, 66 NE 579, M62 LRA 163. 


G2 Cael MZOMeA, 


23. Ulmer v. Gentner, 3 Pennyp. (app dism_125 N. Y,. 747 mem, 27 NE 39. Herrick v. Swomley, 56 Md. 
(Pa.) 453. 407 mem)]. 439 “where witness first saw the 
24. Spottiswood v.. Weir, 66 Cal. 29. State v. Kuhl, (Nev.) 175 P| writing). 
525, 6 -°P 381; Com. v. Bastman, 1/190. 40. Kirksey v. Kirksey, 41 Ala. 


Cush. (Mass.) 189, 217, 48 AmD 596; 
Cohen v. Teller, 98 Pa. 128. A 65. 

25. Wade v. Galveston, etc, R. 31. 
Co., (Tex. Civ. A.) 110,SW 8&4. 213. 

{a] Reason for rule.—“Each of 32. 
the writings so produced are the 
writing of the party, and not copies | 195. 
of an original writing.” Wade v. fa] 
Galyeston, ete., RR. Co. (Tex, SCiv. 
A.) 110 SW 84, 88. 

26. Ginn v. Ginn, 142 Ga. 420, 83 
SE 118. 

27. Ind.—White Sewing Mach. Co. 
v. Gordon, 124 Ind. 495, 24 NE 1053, 
19 AmSR 109; Indiana Car Co. v. 


possible, 


30. Groff v. Groff, 209 Pa. 603, 59 aT de, 


Thomas v. State, 


All the facts upon which the 
expert bases his opinion should be 
before the court and jury in order 
that they may determine, as far as 
‘whether the opinion given 
is well founded, and that the oppos- 
ing counsel may have an opportunity 
to cross-examine as to ‘such facts. 


Groff v. Groff, 209 Pa. 603, 59 


Ls Texs A. 41. Thomas v. State, 103 Ind. 419, 
2 NE 808; Peo. v. Murphy, 17 NYS 


Chester County Nat. Bank v. 
Armstrong, 66 Md. 113, 6 A 584, 59 
AmR 156. 

43. Bevan v. Atlanta Nat. Bank, 
142 Ill. 302, 308, 31 NE 679 [rev 39 
Till. A 577] (“It was a fact proper for 
the consideration of the jury in de- 
termining writ weight they should 
give to the opinions of the witnesses 
who gave their opinion that the note 


State v. Ryno, 68 Kan. 348, 74] 427. 
P 1114; Koons v. State, 36 Oh. St. 42. 


Parker, 100 Ind. 181. 

Mich.—Morse v. Blanchard, 117 
Mich. 37, 75 NW 93. 

N. Y.—Hadcock v. O’Rourke, 6 
NYS 519 [aff 127 N. Y. 681 mem, 28 
NE 256 mem]. 

Tenn.—Kannon _ v. 
Baxt. 230. 

Vt.—Stevenson v. Gunnin, 
601, 25 A 697. 

[a] An expert in the use of a 
microscope (1) may examine the dis- 
puted writing under the microscope 
and testify as to the result of his ex- 
amination. Hadcock v. O’Rourke, 6 
NYS 549 [aff 127 N. Y. 681 mem, 28 
NE 256 mem]; Stevenson v. Gunning, 
64 Vt. 601, 25 A 697. (2) This may 
be done, although both the writing 


Galloway, 2 
64 Vt. 


Koons v. State, 36 Oh. St. 195. 

83. Kan.—State v. Ryno, 68 Kan. 
352, 348, 74 P 1114, 64 LRA 308. 

Ky.—Kendall v. Collier, 97 Ky. 446, 
30 SW 1002, 17 KyL 337. 

Mass.—Demerritt v. Randall, 116 
Mass. 331; Keith v. Lothrop, 10 Cush. 
453; Com. v. Webster, 5 Cush. 295, 
by Fay 0 0 010 Bay ia ip 

N. Y.—Venuto v. Lizzo, 148 App. 
Div. 164. 1382 NYS 1066; Johnson 
Service Co. v. MacLernon, 142 App. 
Div. 677, 127 NYS 4381. 

Tex.—Pope v. Anthony, 29 
Civ. A. 298, 68 SW 521. 

34 Peo. v. Mooney, 132 Cal. 13, 
63 P 1070; Johnson Service Co. v. 
MacLernon, 142 App. Div. 677, 127 
NYS 431. 


Tex. 


was genuine’’). 

44. Com. v. Pettes, 114 Mass. 307. 

45. Johnston MHarvester Co. v. 
Miller, 72 Mich. 265, 40 NW 429, 16 
AmSR 536. 

46. Browning v. Gosnell, 91 Iowa 
448, 59 NW 340, Hornellsville First 
Nat. Bank v. Hyland, 53-Hun 108, 6 
NYS. 87 > Laff, 125. N.Y. 4711, mem,..26 
NE 755 mem]. 

47. State v. Griswold, 67 Conn. 
290, 34 A 1046. 33 LRA 227. 

48. In re O’Connor, 101 Nebr. 617, 
164 NW 570; Fs esas v. Thomas, 31 

6 


ON Cir gt: 
ae U. S.—U. S. v. Molloy, 31 Fed. 


Cal.—Castor v. Bernstein, 2 Cal. A 
708, 84 P 244, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 895-897] 

follow the opinion of experts,®° and whose action is 
not controlled by the action of the court in admit- 
ting the standard as genuine.®! The court may, 
however, properly reject evidence not of sufficient 
probative weight to enable a jury to give a reason- 
able inference.*? It has been said that less weight 
should be given to inferences from familiarity with 
a person’s signature,°* or from comparison,°®* than 
to statements of witnesses who speak to matters 
within their personal observation, and such a feel- 
ing is active in the decisions of the court.®> Indeed 
it is often considered that inferences from com- 
parison are far from satisfactory and should be 
received with great care and caution,®* not only 
because of the exactness with which handwriting 
may be imitated, but also on account of the dis- 
similarities to be found in different specimens of 
the handwriting of the same person executed at 
different times and under different’ circumstances.*? 
Nevertheless this species of evidence has its strong 


Ill.— Hartford L. Ins. Co. v. Sher-] A 1005. 


EVIDENCE 


[22 C.J.] 787 
advocates,°® it being well recognized that a person’s 
handwriting, however it may be changed or affected 
by time or circumstances, will ordinarily exhibit 
certain distinctive peculiarities by which it may be 
recognized;°” and a witness testifying from com- 
parison may be believed, even though his testimony 
is in direct conflict with that of the alleged writer 
of the document.® 

[§ 896] k. On Issue of Identity of Persons. 
Although the question has not frequently arisen, it 
seems clear on principle, and there is authority for 
the view, that on a question of identity of persons, 
two writings purporting to be written by different 
persons may be compared for the purpose of ascer- 
taining and deciding whether or not they were 
written by the same person.** 

[§ 897] G. Persons—l. In General. The 
jury or the court trying an issue of fact 
may be allowed to judge of the age,®? color,®* 
credibility,** intelligence,®* identity,®® race,°7 and 


Mass.—Com. v. Emmons, 98 Mass. 6. 


man, 123 Tll. A. 202 [aff 223 Ill. 329, 
78 NE 923]. 

Ind.—Forgery v. Cambridge City 
First Nat. Bank, 66 Ind. 123. 

Iowa.—Murphy v. Murphy, 146 
Iowa 255, 125 NW 191. 

Kan.—Baird v. Shaffer, 101 Kan. 
585, 168 P 836, LRA1918D 638. 

La.—Temple v. Smith, 7 La. Ann. 
562. 

N. H.—State v. Hastings, 53 N. H. 
452. 

N. C.—Rangeley v. 165 
N. C. 358, 81 SE 346. 

vVt.—State v. Ward, 39 Vt. 225. 

Ont.—Royal Canadian Bank  v. 
Brown, 27 U. C. Q. B. 41. 

[a] Instructions.—Where the de- 
fense to an action against the ad- 
ministrator of the maker of a note 
was non est factum, it was error to 
instruct that the evidence of experts 
who had testified as to the maker’s 
signature was “intrinsically weak, 
and ought to be received and weighed 
by the jury with great caution,” as 
on the weight of the testimony. 
Coleman y. Adair, 75 Miss. 660, 23 S 
369. 

50. In re Thomas, 155 Cal. 488, 101 
P 798; Castor v. Bernstein, 2 Cal. A. 
7038, 84 P 244, 

51. Pinkham v. Cockell, 77 Mich. 
265, 48 NW 921; State v. Hastings, 53 
N. H. 452; Rowell v. Fuller, 59 Vt. 
688, 10 A 853. } 

52. Peo. v. Waldo, 163 App. Div. 
665. 148 NYS 985; Matter of Smart, 
84 Misc. 336, 145 NYS 838; Matter of 
Burtis, 43 Misc. 437, 89 NYS 441 [rev 
on other grounds 107 App. Div. 51, 94 
NYS 961]; McConnell v. Playa de 
Oro Min. Co., 59 NYS 368. 

53. Jackson v. Adams, 100 Iowa 

32 Fed. 


163, 69 NW 427. 

54. U. S. v. Pendergast, 

198; Ray v. Hunter, 122 Ill. A. 466; 
Jackson v. Adams, 100 Iowa 1638, 69 
NW 427. ’ 

55. Wilson v. Keeling, 50 SW 539, 
20 KyL 1928; Card v. Moore, 68 App. 
Div. 32%; 74 NYS 18 [aff 173 N., Y. 
598, 66 NE 1105]; In re Mara, 137 
NYS 151; Deschénes v. Langlois, 15 
Que. K. B. 388. 3 

[a] When comparison secondary 
evidence.—The execution of a con- 
tested paper and the genuineness of 
the signature of the purported signer 
may be established by a comparison 
of the disputed writing with other 
writing proved or admitted to be 
genuine, and such evidence is sec- 
ondary only when there is a sub- 
scribing witness. Paulk v. Creech, 8 
Ga. A. 738, 70 SE 145. 

56. lIowa.—Whitaker v. Parker, 42 
Iowa 585. 

Mass.—Com. v. Eastman, 1 Cush. 
189, 48 AmD 596. 

N. Y.—¥ferguson v. Hubbell, 97 
N. Y. 507, 49 AmR 544. 

Pa—In re Fuller, 222 Pa. 182, 70 


Harris, 


Que.—Banque Nationale y. Trem- 
blay, 46 Que. Super. 304. 

[a] Such evidence has been char- 
acterized as: (1) Unsatisfactory. 
Jackson v. Adams, 100 Iowa 163, 69 
NW 427. (2) Of the lowest order. 
Murphy v. Murphy, 146 lowa 255, 125 
NW 191. (3) “Of the lowest order of 
evidence, or evidence of the most 
unsatisfactory character.’ Whitaker 
v. Parker, 42 Iowa 585, 586. (4) Evi- 
dence of the most unsatisfactory 
character, to which the law attaches 
but little weight. Johnston v. Lin- 


der, 146 Iowa 441, 143 NW 410. 
57. Fla.—Hopkins v. State, 52 
Fla, 39, 42 S 52. 


La.—Robinson v. Arnet, 15 La. 262. 

N. J.—Matter of Gordon, 50 
N. J. Eq. 397, 26 A 268 [aff 52 N. J. 
Bq) Slt 3 0mAraio: 

Tex.—Jones v. State, 7 Tex. A. 457. 


Eng.—Robson v. Rocke, 2 Add. 
Eccl. 53, 162 Reprint 215. 
58. Green v. Terwilliger, 56 Fed. 


384 [aff 61 Fed. 423]; Reid v. War- 
ner, 17 D. T. B. C. 485. 

“Abpstractly reasoning upon this 
kind of proof, it seems plain that a 
more correct judgment as to the 
identity of handwriting would be 
formed by a witness by a critical and 
minute comparison with a fair and 
genuine specimen of the _ party’s 
handwriting, than by a comparison 
of seen signatures with the faint 
impressions produced by having seen 
the party write and even then per- 
haps under circumstances which did 
not awaken his attention, hence the 
greater necessity for such a stand- 
ard, as without it no possible legal 
conclusion could be reached.” Reid 
vi Warners 17 D.. Ta cBinGs5485, :491, 

“In many cases it is more satisfac- 
tory to allow a witness to compare 
the writing in issue with other writ- 
ings, of unquestioned authority as 
to genuineness, than it is to com- 
pare it with the standard which he 
may have formed or retained in his 
mind from a knowledge of the party’s 


handwriting.” Green v. Terwilliger, 
supra. 
59. Jones v. Hough, 77 Ala. 437; 


Strong v. Brewer, 17 Ala. 706; Matter 
of Gordon, 50 N. J. Eq. 397, 26 A 268 
[ati S2e Nes Jae Dd. ol tro 0, VAs 6191] 
Plunket v. Bowman, 13 S. C. L. 138; 
Hanriot v. Sherwood, 82 Va. 1; Gil- 


liam v. Perkinson, 4 Rand. (25 Va.) 
325. 

60. Luce v. Coyne, 36 U. C. Q. B. 
305. 

61. Travelers’ Ins. Co. v. Shep- 


pard) S5"Ga. (ole t2 “SH “ss Bell Vv. 
Brewster, 44 Oh. St. 690, 10 NE 679. 
Ala.—Williams v. State, 98 
Ala. 52, 13°S' 333. 

Ill.—Houston v. Quinn, 168 Ill. A. 
593. 

Iowa.—Titonta First Nat. Bank v. 
Casey, 158 Iowa 349, 138 NW 897. 


Mich.—Peo. v. Eleo, 131 Mich. 519, 
91 NW 755, 94 NW 1069. 

Mo.—State v. Davis, 237 Mo. 237, 
140 SW 902. 

N. Y.—Wells v. Scofield, 157 App. 
IDs Cy PONS S Gai 

N. C.—State vy. Arnold, 35 B. CG 
184. ; 
Noi OA o as v. Bradley, 2 Grant 

Wis.—Hermann v. State, 73 Wis. 
248, 41 NW 171, 9 AmSR 789. 

[a] Sale of liquor to minor.—On 
the contrary it has been held that 
on an indictment for selling liquor to 
a minor the jury cannot judge of the 
alleged minor’s age by inspection. 
thinger ve State, 753) ind: 251). “Mo: 
same effect Robinius v. State, 63 
Ind. 235; Stephenson v. State, 28 Ind. 


272; McGuire v. State, (Tex. A.) 15 
SW 917. 
[b] Knowledge of age—In a 


prosecution for allowing a girl under 
the age of twenty-one years to resort 
to premises for the purpose of being 
unlawfully and earnally known, 
where the evidence showed that the 
girl was under the age of sixteen at 
the time, the court properly allowed 
the jury to determine from the girl’s 
personal appearance, or from view 
only, the question whether the de- 
fendant knew that she was under 
the age of twenty-one years. Her- 
mann y. State, 73 Wis. 248, 71 NW 
171, 9 AmSR 789. 

63. Garvin y. State, 52 Miss, 207; 
Warlick v. White, 76 N. C. 175. 

64. Mitchell v. State, 110 Ga. 272, 
34 SE 576; Heenan v. Howard, 81 Ill. 
A. 629; Walls v. Ducharme, 162 Mass. 
432, 38 NE 1114; Com. v. Buccieri, 
153 Pa. 535, 26 A 228. See also Wit- 
nesses [40 Cyc 2585]. 

[a] Bias or disinterestedness of a 
witness may be inferred from his 
demeanor on the witness. stand. 
peehell v. State, 110 Ga. 272, 34 SH 
576. 

65. U. S.—Wheeler v. U. S., 159 
UaS, 528, 16 St 935408. ede 244. 

La.—State v. Richie, 28 La. Ann. 
327, 26 AmR 100. 


Mass.—Com. v. Robinson, 165 
Mass. 426, 48 NE 121. 
Mich.—Benson vy. Raymond, 142 


Mich. 357, 105 NW 870, 108 NW 660. 
Tex.—Davidson v. State, 39 Tex. 


129. 
W. Va.—State v. Michael, 37 W. 
Va. 565, 16 SE 8038, 19 LRA 605. 
Wis.—State v. Juneau, 88 Wis. 189, 
oa ae 580, 43 AmSR 877, 24 LRA 
[a] A person may be brought be- 
fore the court to afford an oppor- 
tunity of judging as to his mental 
capacity. Benson v. Raymond, 142 
Mich. 357, 105 NW 870, 108 NW 660. 
66. Williams’ Case, 29 F. Cas. No. 
17,709, Crabbe 243. 
67. Jones vy. Jones, 45 Md. 144; 
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sex,°8 of persons in court, and, according to many 
authorities, of the existence of the relation of father 
and child between such persons ® by observation of 
Where a party has been 
examined and cross-examined before the jury this 
is equivalent to exhibiting him before the jury, and 
an offer of such person as an exhibit is properly 


the persons in question. 


refused.7° 


Garvin v. State, 52 Miss. 207; Alms- 
house Comrs. y. Whistelo, 3 Wheel. 
Cr. (N. Y.) 194; Warlick v. White, 76 
NGC ea. 

. 68 Hermann v. State, 73 Wis. 
248, 41 NW 171, 9 AmSR 789. 


69. Ark.—Cook v. State, 96 Ark. 
552, 1832 SW 455. 

Cal.—Peo. v. Richardson, 161 Cal. 
552, 120 P 20. 

Okl.—Watson v. Taylor, 35 Okl. 
768, 1381 P 922. 

Or.—State v. Russell, 64 Or. 247, 
129 P 1051. 

Ont.—Rex v. Hughes, 22 Ont. L. 
344, 2 OntWN 307, 17 OntWR 651, 


17 CanCrCas 450, 19 AnnCas 534. 

See also Bastards § 125. 

[a] It is preferable that wit- 
nesses should also bea called to tes- 
tify to the points of likeness. Rex 
v. Hughes, 22 Ont. L. 344, 2 OntWN 
307, 17 OntWR 651, 17 CanCrCas 450, 
19 AnnCas 534. P 

[b] Contrary view.—In a civil ac- 
tion for assault and rape, defendant 
denying all intercourse, it was error 
to permit plaintiff to exhibit her 
child, of which she claimed defendant 
was the father, to the jury as bear- 
ing on the issue of its paternity. 
Bilkovic v. Loeb, 156 App. Div. 719, 
141 NYS 279. 

70. Ferguson v. Ferguson, 183 
Iowa 519, 167 NW 471 (application 
for appointment of guardian. “If we 
assume that plaintiff had the right 
to tender the defendant as an ex- 
hibit, there is still no room for com- 
plaint here’). 

71. Ala.—Twitty v. State, 168 Ala. 
59, 53 S 308. 


Cal.—Anderson v. Seropian, 147 
Gal 201 Sl P5221: 
Ga'i—Richmond, ete, R. Co. v. 


Childress, 82 Ga. 719, 9 SE 602, 14 
AmSR 189, 3 LRA 808. 

Ill.— Chicago, etc., R. Co. v. Walker, 
217 Ill. 605, 75 NE 520; Grand Lodge, 
etc., B. R. T. v. Randolph, 186 Tl. 
80, 57 NE 882; Chicago, etc., R. Co. 
vy. Clausen, 173 Ill. 100, 50 NE 680, 
Tindall v. Chicago, etc. R. Co., 200 
Tll. A. 556; Ewald v. Michigan Cent. 
Ra Gover svat Ae e204 se Owiibe (vs. 
O’Neill, 88 Il). A. 162 [aff 187 Ill. 
337, 58 NE 416]; Jefferson Ice Co. 
v. Zwicokoski, 78 Ill. A. 646; Prichard 
v. Moore, 75 Ill. A. 553. 

Ind. -_Pittspuren,., ete, .h:. Co. Lv. 
Lightheiser, 168 Ind. 438, 78 NE 
1033; Louisville, etc., R. Co. v. Wood, 
113 Ind. 544, 14 NE 572, 16 NE 197; 
Cleveland, ete., R. Co. v. Colson, 51 
Ind. A. 225, 99 NE 433. 

Iowa.—Hall v. Manson, 99 Iowa 
698, 68 NW 922, 34 LRA 207; Barker 
v. Perry, 67 Iowa 146, 25 NW 100; 
Reddin v. Gates, 52 Iowa 210, 2 NW 
1079; Schroeder v. Chicago, etc., R. 
Co., 47 Iowa 375. 

Ky.—Ford v. Providence Coal Co., 
124 Ky. 517, 99 SW 609, 30 KyL 698; 
Illinois Cent. R. Co. v. Clark, 55 SW 
699, 21 KyL 1549. 

. Mo.—Craton y. Huntzinger, 187 SW 

48 [transf (A.) 177 SW 816]; Hous- 
ton vy. Chicago, etc., R. Co., 118 Mo. 
A. 464, 94 SW 560; Orscheln vy. Scott, 
90 Mo. A-~352. 


Mont.—Stephens v. Elliott, 36 
Mont. 92, 92 P 45. 
Nebr.—Chicago, ete. R. Co. v. 


Krayenbuhl, 70 Nebr. 766, 98 NW 44; 
Crete v. Hendricks, 2 Nebr. (Unoff.) 
847, 90 NW 215. 


N. H.—Nebonne vy. Concord R. Co., 
GSN eb 2.9.6; 4 Sep Aube 
N. Y.—Mulhado y. Brooklyn City 


f “a 


EVIDENCE [§§ 897-898 
[§ 898] 2. Exhibition of Injuries. Where 

an issue as to personal injuries is involved, 

the injured person may be permitted to ex- 


the member or 


hibit to the jury the wound or 


injury,’? or 
portion of his body upon which 


such wound or injury was inflicted.7* Thus 
the court has permitted the exhibition of an 
ankle,7? a knee,’* a foot,7> a leg,7® an arm,’ 
R. Co., 30 N. Y. 370; Perry v. Metro- 75... Fittsburghy €te:7) (ha) CO.cpmve 
politan St. R. Co., 68 App. Div. 351, | Lightheiser, 168 Ind. 438, 78 NE 


74 NYS 1; McNaier vy. Manhattan 
R. Co., 4 NYS 310. 

Okl.—Kingfisher v. Altizer, 13 Okl. 
121 Eas 07 

Tenn.—Arkansas River Packet Co. 
v. Hobbs, 105 Tenn. 29, 58 SW 278., 

Tex.—Chicago, etc, Co. v. De 
Bord, 62 Tex. Civ. A. 302, 132 SW 
845; Missouri, etc., R. Co. v. Moody, 
35 Tex. Civ. A. 46, 79 SW 856; Texas 
Midland R. Co. v. Brown, (Civ. A.) 
58 SW 44. 

Utah.—Cunningham v. Union Pac. 
R. Co., 4° Utah 206, 7 P 795. 

Wis.—Brown v. Swineford, 44 Wis. 
282, 28 AmR 582. 

Ont.—Laughlin y. Harvey, 24 Ont. 


A. 438; Sornberger y. Canadian Pac. 
Rin Co... 245 Ont. A263. 
[a] A rupture may be exhibited. 


Chicago, etc., R. Co. y. Clausen, 173 
Ill. 100, 50 NE 680. 

[b] Scar.—Where one accused of 
homicide claims to have acted in self- 
defense he may be permitted to ex- 
hibit a scar for the purpose of show- 
ing the extent of the injury inflicted 
upon him by the deceased. Twitty 
v. State, 168 Ala. 59, 53 S 308. 

72. Ala.—McDonald v. Montgom- 
ery St. R. Co., 110 Ala. 161, 20,S 317. 

Cal.—Faras v. Lower California 
Dev. Co. 27 Cal. A. 688.2151 Bas. 

Ill.— Chicago, ete., R. Co. v, Clau- 
sen. 173 Ill. 100, 50 NE 680; Lanark 
v. Dougherty, 153 Ill. 1623, 38 NE 
892; Johnson v. Wasson Coal Co., 
173 Ill. A, 414; Wolf v. Crook, 163 
Ill. A. 511; Allison v, Electric Coal 
Co., 152) Ili Aw 553)) Melllwain —v. 
Gaebe, 128 Ill. A. 209; Jefferson Ice 
Co. v. Zwicokoski, 78 Ill. A. 646. 

Ind.—Citizens’ St. R. Co. Willoeby, 
134 Ind. 563, 33 NE 627; Louisville, 
eten RwiCoy ve Wood, i1isupind, 1544. 
14 NE 572, 16 NE 197; Indiana Car 
Co, v. Parker, 100 Ind. 181; Cleveland, 
ete, Ri Co. v..Colson, '51—Ind, Av 225, 
99 NE 433; Freeman vy. Hutchinson, 
15 Ind. A. 639, 43 NE 16. 

Iowa.—Barker v. Perry, 
146, 25 NW 100. 

Mich.—Graves y. Battle Creek, 95 
Mich. 266, 54 NW 757, 35 AmSR 561, 
19 LRA 641, 

Minn.—Brown y. Douglas Lumber 
Co., 113 Minn. 67, 129 NW 161. 

Mo.—Houston vy. Chicago, ete, R. 
Co., 118 Mo. A. 464, 94 SW 560. 

Mont.—Stephens | y. Elliott, 36 
Mont. 92, 92 P 45. 

N. Y.—Perry v. Metropolitan St. 
R. Cos 68) App! Div, 351, 174" NYS? 4° 
McNaier v. Manhattan R. Co., 4 NYS 
310 [aff 123 N. Y. 664 mem, 28 NE 
256 mem]. 

Oh.—John Holland Pen Co. v. 
Juengling, 21 Oh. Cir. Ct. N. S. 598. 

OCkl1.—Continental Casualty Co. v. 
Wynne, 36 Okl. 325, 129 P 16. 

Ss. D.—Van Horn vy. Simpson, 35 
S. D. 640, 153 NW 883. 

Tenn.—Arkansas River Packet Co. 
v. Hobbs, 105 Tenn. 29, 58 SW 278. 

Tex.—St. Louis, ete, R. Co. v. 
Mathis, 101 Tex. 342, 107 SW 530; 
Chicago, etc., R. Co. v. De Bord, 
(Civ. A.) 182 SW 845. 

Wash.—Cook v. Danaher Lumber 
Co., 61 Wash. 118, 112 P 245; Dunkin 
v. Hoquiam, 56 Wash. 47, 105 P 149. 

Ont.—Sornberger vy. Canadian Pac. 
R. Co., 24 Ont. A. 268. 

73. Willis. v. Browning, 161 Mo. 
A. 461, 143 SW 516. 

74. Arkansas River Packet Co. v. 
Hobbs, 105 Tenn. 29, 58 SW 278. 
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1033; Louisville, eic., R. Co. v. Wood, 
113 Ind. 544, 14 NE 572, 16 NE i197; 
Edwards vy. Three Rivers, 96 Mich. 
625, 55 NW 1008; Nebonne y. Con- 
cord R. Co., 68 N. H. 296, 44 A 521; 
Texas Midland R. Co. vy. Brown, (Tex. 
Civ. A.) 58 SW 44. 

[a] The injured person may make 
movements to show the effect of the 
injury on his ability to use his foot. 
Pittsburgh, etc., 2 CO. Ve, ele ie 
heiser, 168 Ind. 438, 78 NE 10383. 

76. Ga.—Southern R. Co. v. Brock, 
132 Ga. 858, 64 SE 10838. 

Tll—Wheeler v. Chicago, ete, R. 
Co., 267 Ill. 306, 108 NE 330; Wagner 
Nz, (Chicago, etc. it. Coz, 2005 Liv ean 
305" fate "277. Til. 1l4 196 NEY 2 Oat 
Swenson vy. Aurora, 196 Ill. A. 83; 
West Chicago St. R. Co. v. Grenell, 
90 Ill. A. 30; Swift v. O’Neill, 88 Ill. 
A. 162; Jefferson Ice Co. v. Zwico- 
koski, 78 Ill. A. 646; Lanark v. 
Dougherty, 45 Ill. A..266. 

Kan.—Topeka y. Bradshaw, (A.) 48 
iol. 

Ky.—Ford v. Providence Coal Co., 
124 Ky. 517, 99 SW 609, 30 KyL 698. 

Mich.—Langworthy v. Green Tp., 
95 Mich, 93, 54 NW 697. 

Mo.—Haynes vy. Trenton, 123 Mo. 
326, 27 SW 622. 

N. Y.—Mulhado y. Brooklyn City 
R. Co., 30 N. Y. 370; Hiller v. Sharon 
Springs, 28 Hun 344; Jordan vy. Bow- 
en, 46 N. Y. Super. 355; Looram vy. 
Second Ave. R. Co., 11 NYSt 652. 

S. D.—Van Horn v. Simpson, 
S. D. 640, 153 NW 8838. 

Tex.—Tract. Co. vy. Scoggins, (Civ. 
A.) 175 SW 1128. 

Utah.—Cunningham v. Union Pac. 
R. Co., 4 Utah 206, 7 P 795. 

77. Ill—lLanark v. Dougherty, 153 
Ill. 163, 38 NE 892; Tindall v. Chi- 
cago, etc., R.\Co., 200 Ill. A. 556. 

Ky.—Newport News, etc., R. Co. v. 
Carroll, 31 SW 132, 17 KyL 374. 

Mich.—Barfoot vy. White Star Line, 
170 Mich. 349, 186 NW 437. 

Minn.—Hatfield v. St. Paul, etce., 
R. Co., 33 Minn, 130, 22 NW 176, 53 


AmR 14. 

Mont.—Stephens v. Elliott, 36 
Mont. 92, 92 P 45. 

N. Y.—Mulhado y. Brooklyn City 
IR. -Co.5 (80) ANEAYE ES 70 S72 


35 


Tex.—Missouri, ete, R. Co. v. 
Moody, 35 Tex. Civ. A. 46, 79 SW 
od. 


W. Va.—Carrico v. West Virginia 
Cent., etc, R. Co., 39 W. Va. 86, 19 
SE 571, 24 LRA 50. 

Wis.—Hiller v. Johnson, 162 Wis. 
19, 154 NW 845. 

“There is no force in the exception 
that the physician called to describe 
the injury to the plaintiff's arm 
should not have exhibited to him, in 
the presence of the jury, the arm so 
injured. Such exhibition certainly 
tended to make the description of 
the injury more intelligible, and it 
cannot be supposed, that it could 
have had any undue influence upon 
the feelings or sympathies of the 
jury. As well might it be contended. 
that a man who had lost an arm or 
a leg, by a similar injury, should 
not be permitted to appear before a 
jury to testify in relation'to it, lest 
thereby their feelings might be in- 
fluenced, and, under the undue ex- 
citement created thereby, they might 
do injustice. We cannot assume, that 
any such consequences will follow 
such a course of examination; and 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 898] 


‘a hand,’® an eyesocket,’® and various other parts 
y A similar exhibition may be made 
where the injury has resulted in the death of the 
injured person or the loss of a member or part of 


of the body.®° 


his body.®1 


A practical illustration of the physical condition 
of an injured person may be given before the jury,°? 
unless the alleged injuries are not visible, in which 
case the danger of simulation may be sufficient 
reason for excluding the evidence.** | 

Relevancy requires that the exhibition shall be 
preceded by a showing that the injury or wound 
resulted from the cause alleged as a basis of the 


we cannot perceive that it was ob- 
jectionable in the present instance.” 
Mulhado v. Brooklyn City R. Co., 
supra. 

78. Cal.—Faras v. Lower Califor- 
fe Dev: Cotp 207 Caly AY 68851 P 


Ill.—Vance v. Monroe Drug Co., 
149 Ill. A. 499. 

Ind.—Indiana Car Co. vy. Parker, 
100 Ind. 181. 

Mo.—Sampson v. St. Louis, etc., R. 
Co., 156 Mo. A. 419, 138 SW 98. 

N. Y.—Peo. v. Kelly, 94 N. Y. 526. 

[a] The jury should not be per- 
mitted to manipulate the injured 
hand for the purpose of determining 
its mobility. Vance v. Monroe Drug 
Co., 149 Ill. A. 499. 

79. Orscheln v. Scott, 90 Mo. A. 
352, 365 (‘During the trial, plain- 
tiff was permitted, over defendant’s 
objection, to exhibit the empty eye- 
socket to the jury with the scar 
above and below. It is said in sup- 
port of defendant’s objection that it 
was admitted that defendant had cut 
and destroyed the eye and that the 
exhibition to the jury could serve no 
other purpose than to excite their 
pity and sympathy. Undoubtedly 
such was the tendency. But if plain- 
tiff was entitled to make the showing, 
such result can only be regarded as 
an unavoidable consequence. It is a 
result which follows, in greater or 
less degree, the mere entrance of a 
maimed litigant into the courtroom. 
It was a species of real evidence, or, 
to use Greenleaf’s language, of au- 
toptic preference. There was no bet- 
ter way to show the extent of the 
injury, thereby aiding in the estimate 
of damages. ... Such exhibition is 
generally and rightly treated as a 
proper process of proof, subject to 
occasional exclusion in cases of 
abuse’). 

80. Kubiatowski v. Henry Pratt 
Boiler, etc., Co., 205 Ill. A. 560; Free- 
‘man v. Hutchinson, 15 Ind. A. 639, 
43 NE 16; Craton vy. Huntzinger, 
(Mo.) 187 SW 48. 


[a] Thumb.—Freeman v. Hut- 
‘chinson, 15 Ind. A. 639, 43 NE 16. 
[b] Spine. — Hunt y. __ Illinois 


Southern R. Co., 196 Ill. A. 539. 

[c] Hip and spine.—Citizens’ St. 
R. Co. v. Willoeby, 134 Ind. 563, 33 
NE 627. 


81. Ark.—Maclin v. State, 44 Ark. 
215? 

Cal.—Anderson vy. Seropian, 147 
Cal. 201, 81 P 521. 

Tll.—Seltzer v. Saxton, 71 Ill. A. 


229. 
Ind.—Thrawley v. State, 153 Ind. 
375, 55 NE 95. ' 
Towa.—State v. Novak, 109 Iowa 
717, 79 NW 465. 
Mass.—Com. v. Brown, 121 Mass. 
69. 
Miss.—Grangers’ lL. Ins. Co. v. 
Brown, 57 Miss. 308, 34 AmR 446. 


Mo.—State v. Curtner, 262 Mo. 
214, 170 SW 1141. 
Nebr.—Savary v. State, 62 Nebr. 


166. 87.NW 34. 

N. Y.—Gardiner v. Peo., 6 Park. Cr. 
156. 

Oh.—John Holland Gold Pen Co. v. 
Juengling, 35 Oh. Cir. Ct. 398, 2 Oh. 


A. 20. u 
Tenn.—Turner v. State, 89 Tenn. 


/ CO. 
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547, 15 SW 838. 
Tex.—St. Louis, etc, R. Co. v. 
Mathis, 101 Tex. 342, 107 SW 530. 


{a] Exhibition permitted of: (1) 
Bones. Maclin v. State, 44 Ark, 115; 
Com. v. Brown, 121 Mass. 69. (2) 
A backbone, State vy. Wieners, 66 


Mo, 13. (3) Ribs and vertebre 
Turner v. State, 89 Tenn. 547, 15 SW 
838. (4) A preserved hand. Ander- 
son v. Seropian, 147°Cal. 201, 81 P 
521. (5) A scalp preserved in alco- 
hol. John Holland Gold Pen Co. v. 
Juengling, 35 Oh. Cir: Ct. 398, 2-Oh. 
A. 20. (6) Soft parts of the body in 
alcohol. Com. v Brown, 14 Gray 
(Mass.) 419. (7) An eye. Seltzer v. 
Saxton, 71 Ill. A. 229. (8) A skull. 
Thrawley v. State, 153 Ind. 375, 55 
NE 95; State v. Novak, 109 Iowa 717, 
79 NW 465; Gardiner v. Peo., 6 Park 


@rer-GNEIFY2) © 155517 (9) eileeth: 70 Com. 
v. Webster, 5 Cush. (Mass.) 295, 52 
AmD 711. 


82. U. S.—Kansas City Southern 
R. Co. v. Clinton, 224 Fed. 896, 140 
CCA 340. : 

Ala.—Birmingham R., etc., Co. v. 
Rutledge, 142 Ala. 195, 39 S 338. 

Ga.—Southern R. Co. v. Brook, 132 
Ga. 858, 64 SE 1083. : 

Minn.—Adams v. Thief River Falls, 
84 Minn. 30, 86 NW 767. 

Mo.—Sampson vy. St. Louis, etc., R. 
Co:, 156 Mo, “AALS, 133 SW. 98: 

N. Y.—Clark v. Brooklyn Heights 
R. Co.,. 78 App. Div. 478, 79 NYS 
811, 12 NYAnnCas 333 [aff 177 N. Y. 


359, 69 NE 647]. 
Wis.—Hiller v. Johnson, 162 Wis. 


19, 154 NW 845. 

{a] Courts have permitted: (1) 
Moving an injured arm. Adams v. 
Thief River Falls, 84 Minn. 30, 86 


NW _ 767. (2) Eating and drinking 
to show injury. Clark v. Brooklyn 
Heights R. Co., 78 App. Div. 478, 79 
NYS 811, 12 NYAnnCas 333 [aff 177 
N. Y. 359, 69 NE 647]. (3) Thrusting 
a pin in the side of a person said 
to be paralyzed. Osborne v. Detroit. 
32 Fed. 36 [rev on other grounds 135 
U. S. 492, 10 SCt 1012, 34 L. ed. 
260]. 

fb] Walking. — Where plaintiff 
had lost both legs, but could walk 
a little on his knees, although he 
also used a rolling chair, there was 
no errer in permitting him to walk 
before the jury and exhibit the effect 
of the loss of his limbs on his abil- 
ity to walk. Southern’. Go: ky. 
Brock, 132 Ga. 858, 64 SE 1083. 

{c] Jurors may listen to the 
sounds made by moving the arm of 
plaintiff claiming an injury to his 
shoulder joint. Hiller vy. Johnson, 
162 Wis. 19, 154 NW 845. 

[dj] Feeling hands.—In a personal 
injury case, where the _ plaintiff 
claimed that his injury had caused 
an abnormal circulation of the blood 
in his hand, which made it cold all 
the time, it was not improper for 
him to have the jury feel his hands. 
Sampson v. St. Louis, ete., R. Co., 156 
Mo. A. 419, 188 SW 98. 

83. Landro v. Great Northern R. 
, 117 Minn. 306, 135 NW _ 991, Ann 
Casi913D 244; Willis v. Browning, 
161 Mo. A. 461, 143 SW 516. 

fa] Walking.—Where the injury 
has not resulted in the loss of a limb 
or any part thereof, to permit the 
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action,®* and precludes the exhibition of an injury 
or a member other than that involved in the ac- 


Discretion of court. Whether or not such an ex- 
hibition shall be allowed is a matter resting largely 
in the discretion of the trial court,’* which will 
not be interefered with except in case of abuse.8? 


should be excluded where condi- 


tions have changed to such an extent that the 
exhibition might be misleading,*® or where the ex- 
hibition will not tend to throw light on any issues 
in the case ®* but is apparently designed merely 
to excite pity and commiseration;°°® and where there 


person to demonstrate how he can 
walk with and without crutches is 
improper because of the danger of 
Simulation. Willis v. Browning, 161 
Mo. A. 461, 464, 143 SW 516 (“A de- 
fendant in an action for damages for 
personal injury suffers many un- 
avoidable disadvantages, which 
makes it only the more necessary to 
shield him from those which may be 
avoided. The maimed, the widow 
and the orphan draw strongly enough 
on the hearts of jurymen without af- 
firmative effort to arouse Sympathy. 
Human nature needs no artificial aid 
in this respect. Would it be allow- 
able to strike a sensitive wound in 
order that the jury might hear the 
plaintiff scream with pain? What re- 
straint would there be on opportu- 
nity for simulated evidence?”’). 

{b] Manipulating legs. — Where 
there are no injuries that can be 
seen, it is improper to conduct an ex- 
periment to prove that plaintiff would 
cry out with pain, or that his mus- 
cles would grow rigid, when his legs 
were manipulated in a certain man- 
ner. Landro y. Great Northern R. 
Co., 117 Minn. 306, 135 NW 991, Ann 
Casl913D 244. 

84. FErench v. Wilkinson, 93 Mich. 
322, 58 NW 530; McKennan v. Omaha, 
ete. R. Co., 95 Nebr. 643, 146 NW 
1014, 97 Nebr, 281, 149 NW 826; 
Svetkovic v. Union Pac. R. Co., 95 
Nebr. 369, 145 NW 990; Van Horn 
ee 35 S. ° D. 640, 153 NW 

85. Grand Lodge B. R. T. vy. 
Randolph, 186 Ill. 89, 57 NE 882 
(a witness other than plaintiff can- 
not exhibit his own injured ankle to 
throw light on the injury to plain- 
tiff’s leg). 

86. Wolf v. Crook, 163 Ill. A. 511; 
Tijan v. Illinois Steel Co., 158 Ill. A. 
30 [aff 250 Ill. 554, 95 NE 627]; Tu- 
ron v. Chicago City R. Co., 152 Il. 
A. 351; Allison v. Electric Coal Co., 
151 Ill. A. 55; Jefferson Ice Co. v. 
Zwicokoski, 78 Ill. A. 646; Barfoot 
v. White Star Line, 170 Mich. 349, 
136 NW 4387; Cook v. Danaher Lum- 
ber Co., 61 Wash. 118, 112 P 245. 

87. Thompson v. Columbian Nat. 
L. Ins. Co., 114 Me. 1, 95 A 229; Cook 
v. Danaher Lumber Co., 61 Wash: 
118, 112 P 245. 

[a] Proper action—On an issue 
as to the cause of death it was not 
an abuse of discretion to exclude 
the heart of the deceased when of- 
fered in evidence, Thompson vy. Co- 
lumbian LL. Ins. Co., 114 Me, 1, 95 
A 229. 

88. Graves yv. State, 58 Tex. Cr. 
42, 124 SW 676 (wounds). 

89. Nebonne vy. Concord R. Co., 6§ 
N. H. 296, 44 A 521. 

fal Where the injury is not dis- 
puted, it is doubtful whether an ex- 
hibition of the injured member should 
be permitted. Turon v. Chicago City 
RCo: M52 ay Ag 3b 

90. Wagener v. Chicago, etc, R. 
Co., 277 Tll. 114, 115 NE 201; Evans 


v. Chicago. ete. R. Co., 133 Minn. 
298, 158 NW 335. 
fa] Dilustration.—-The amputated 


hand of plaintiff is properly excluded 
when offered to show damages ana 
pain and suffering. Evans v. Chicago, 
etc., R. Co., 133 Minn. 293, 295, 158 
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are no injuries that can be seen, it is improper 
to permit the exhibition of plaintiff’s body.% 
Indecency of the exhibition excludes the evidence *” 
unless the exhibition is absolutely necessary.°* 
An abuse of the privilege of exhibiting injuries 
in such manner as to prejudice or inflame the jury 
is improper and is ground for a new trial.®* 
Examination by expert. A plaintiff cannot be 
compelled to submit to an examination by an ex- 
pert in the presence of the jury,®® and the refusal of 
a request for such an examination is not rendered 
improper by the fact that the plaintiff afterward 
offered to exhibit the injured member to the jury.*® 
But an expert may, at the instance of plaintiff, 


NW 335 (‘It is so clear that it had 
no proper place in evidence that we 
disapprove of the conduct of counsel 
in making the offer’). . 

91. Landro v. Great Northern R. 
Co., 117 Minn. 306, 135 NW 991, Ann 
Cas1913D 244. 

92. Garvik v. Burlington, etc. R. 
Co., 124 Iowa 691, 100 NW 498; Brown 
v. Swineford, 44 Wis. 282, 28 AmR 
582. 

[a] An exhibition of the organs 
of generation (1) should not be per- 
mitted. State v. Stevens, 133 Iowa 
684, 110 NW 1037; Brown v. Swine- 
ford, 44 Wis. 282, 285, 28 AmR 582. 


(2) “No such indecency is ever nec- 
essary, or should be tolerated in 
court. If the condition of any pri- 


vate part of the body of any party, 
male or female, is material on any 
trial, it should be privately examined 
by experts out of court, and expert 
testimony be given of it. Such an 
exposure aS was made in this case, 
if made without leave of the court, 
might well be punished as a con- 
tempt; made with the sanction of the 
court, it is none the less improper and 
indecent, well calculated to disgrace 
the administration of justice, and to 
bring it into ridicule, if not into con- 


tempt.” Brown vy. Swineford, su- 
pra. 

93. Dunkin vy. Hoquiam, 56 Wash. 
47, 53, 105 P 149 (‘We apprehend 


that no court would permit the in- 
troduction of indecent evidence, un- 
less it was so connected with the res 
gestae as to become necessary to the 
administration of justice. Indecency 
depends upon the purpose of the ut- 
terance or act. ‘What we are to con- 
clude, then, since the process of in- 
vestigating the truth in courts of 
justice is both an indispensable and 
a dignified function of life, is that 
no utterances or acts called for in 
evidence in that process are to be 
prohibited because under other cir- 
cumstances they might be character- 
ized by indecency. In other words, 
the general policy of discountenanc- 
ing indecency does not extend to the 
exclusion of evidence in a court of 


ean 38 Wigmore, Evidence, § 
94. Bardelli v. Pittsburg Contract- 


ne Co., 163 App. Div. 45, 148 NYS 


[al] The rule has been applied 
where an injured child was shown to 
the jury while crying in terror. Butez 


v. Fonda, etc., R. Co., 20 Misc. 123, 
45 NYS 808. 
95. Mills v. Wilmington City R. 


Co., 15 Del. 269, 40 A 1114; Wheeler 
v. Chicago, etc., R. Co., 267 Ill. 306, 
108 NE 330; Richardson v. Nelson, 
221 Tll. 254, 77 NE 583; Aspy v. Bot- 
kins, 160 Ind. 170, 66 NE 462; Hunt 
v. Donnelly, 17 Que, Pr. 341. 

96. Aspy v. Botkins, 160 Ind. 179, 
173, 66 NE 462 (‘“‘The motion should 
have been made after appellee offered 
to expose her limb, to present any 
question’). ‘ 

97. Lanark y. Dougherty, 153 Ill. 
163, 38 NE 892. 

98. Haynes v. Trenton, 123 Mo. 
326, 27 SW 622; Cole vy. Fall Brook 
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[§ 899] H. 


terial. 


Coal Co., 87 Hun 584, 34 NYS 572 
[aff 159 INV ¥e'595153 INE 67015 

99. Experiments not in presence of 
jury see supra §§ 842-849. 

Practical illustrations of physical 
condition see supra § 898. 

1. Thornhill vy. Carpenter-Morton 
Co., 220 Mass. 593, 108 NE 474; Owen 
vy. Jackson R., etc., Co., 1 Tenn. Civ. 
A. 413; Ide v.> Boston, 
83 Vt. 66, 74 A 401. 

2. Cal.—Peo. v. Woon Tuck Wo, 
120 Cal. 294,1520P 833. 

Ga.—Gordon v. State, 7 Ga. A. 691, 
67 SE 893. 

Mass.—Com. vy. 123 Mass. 
222, 25 AmR 81. 

Minn.—Hatfield v. St. Paul, etc., R. 
Co., 33 Minn. 130, 22 NW 176, 53 AmR 
14. 

Nebr.—Lillie v. State, 72 Nebr. 228, 
100 NW 316. 

Tex.—Armstrong Packing Co. v. 
Clem, (Civ. A.) 151 SW 576. 

Vt.—Ide v. Boston, etc., R. Co., 83 
Vt. 66, 74 A 401. y 

{a] Experiments may relate to: 
(1) The voice. Com. v. Scott, 123 
Mass, 222, 25 AmR 81. (2) Walking. 
Hatfield v. St. Paul, ete., R. Co., 33 
Minn, 130, 22 NW 176, 53 AmR 14. 

{b] Harmless error in admission. 
—‘‘Plaintiff in error complains that 
the court below erred in... permit- 
ting the defendant in error, Moon, 
at the time of the trial, to make a 
physical demonstration of the vibrat- 
ing machine to the judge... . While 
the demonstration made by defend- 
ant in error, Moon, was objectionable, 
yet, its admission, under the circum- 
stances, was unimportant, and it did 
not constitute reversible error, The 
hearing was before a court without 
a jury, and even if the demonstra- 
tion might have been harmful before 
a jury, we do not think it could have 
had any injurious effect upon the 
court.’”’ Moon v. Roberts, 170 Ill. A. 


Scott, 


Alabama it is otherwise. 
U. S. Cast Iron, ete., Co. v. Granger, 
172 Ala, 546,° 558, 55° S 244 (A 
single experiment, even when offered 
to be made in the presence of the 
court and jury, with inanimate ob- 
jects, has been pronounced by this 
court, in both civil and criminal 
cases, not acceptable as evidence’). 
See _ also Alabama Great Southern 
R. Co. v. Collier, 112 Ala. 681, 14 § 
327 (experiment to show that a liquid 
would not soil or ruin cloth ex- 
cluded). 

3. Fla.—Spires v. State, 50 Fla. 
121, 39 S 181, 7 AnnCas 214, 

Ill.—Mueller Bros. Art, ete., Co. v. 
Fulton St. Wholesale Market Co., 181 
Til, A, 685. 

Towa.—State v. Lindoen, 87 Iowa 
702, 54 NW 1075. 

_ Ky.—Stearns Coal, etc., Co. v. Wil- 
liams, 177 Ky. 698, 198 SW 54. 

Mass.—Com. v. Scott, 123 Mass. 
222, 25 AmR 81. 

Minn.—Landro y. Great Northern 
R. Co., 117 Minn. 306, 135 NW 991, 
AnnCas1913D 241. 

N. Y.—Peo. v. Stilwell, 
Div. 811, 148 NYS 59 [app dism 214 
N. Y. 650, 108 NE 1104]. 
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examine his injured member in the presence of the 
jury,®? and where plaintiff voluntarily exhibits the 
injured member to the jury, it may be examined by 
an expert on behalf of the defendant.°S 


Experiments before Jury.®® Per- 


mitting an experiment to be tried during the course 
of a trial is a matter which rests in the discretion 
of the trial judge? who may permit’ er refuse 
to permit? this to be done according to whether 
or not, in his opinion, the information which may 
be gained thereby is sufficiently relevant and ma- 
It has’ been said that in a civil ease the 
judge may compel parties to assist in making a 
test of this nature,* but the existence of this power 


Tex.—Lee v. Mcore, (Civ. A.) 162 


i SW 487 [rev on other grounds 211 


SW 214]. 

Vt.—Hardwick Sav. Bank, etc., Co. 
v. Drenan, 72 Vt. 438, 48 A 645. 

[a] A request for an experiment 
may be refused where: (1) Fabri- 
cation or suppression may be antici- 
pated. Campbell v. State, 55 Ala. 
80; Com. v. Scott, 123 Mass, 222, 25 
AmR 81. (2) Doubt exists whether 
the experiment will yield valuable 
probative results commensurate with 
the consumption of time involved. 
Homan v. Franklin County, 98 Iowa 
692, 68 NW 559; State v. Lindoen, 87 
Iowa 702, 54 NW 1075. (8) In an 
action for damages caused by a fire 
resulting from the explosion of an 
ammonia tank, where there was no 
claim that the fire was oceasioned 
by ammonia in liquid form, produc- 


| tion of liquid ammonia in court and 


an offer by counsel to subject it 
to certain tests is improper and 
harmful. Mueller Bros. Art, ete., Co. 
v. Fulton St. Wholesale Market Co., 
181 I}. A: 685. 

[b] Counterexperiment.—A party 
does not necessarily acquire a right 
to try a counterexperiment by not 
objecting when his opponent has tried 
the original experiment. Homan vy. 


Franklin County, 98 Iowa 692, 68 
NW 559. 
[ce] Delaying trial—(1) In an ac- 


tion for personal injuries an expert 
witness stated that the dilated con- 
dition of the plaintiff's eyes was 
traceable to the abnormal condition 
of the heart as a result of the in- 
juries complained of, and was per- 
mitted, without objection, to make 
certain experiments with the plain- 
tiff's eyes in the presence of the 
jury. The defense requested permis- 
sion of the court to make similar 
experiments on some other person 
to show that the same results would 
be produced though the subject of 
the experiment was in a normal con- 
dition. This request was refused 
by the court on the ground of the 
necessary delay in procuring a sub- 
ject whose condition could be shown: 
to be perfectly normal, and it was” 
held that such refusal was not error 
as being within the discretion of the 
court. Homan v. Franklin County, 
98 Iowa 692, 68 NW 559. (2) Where 
the time it would take a candle to 
burn to a given length was a ma- 
terial fact, as supporting the theory 
of the prosecution as to the defend- 
ant’s guilt, it was held that the court 
might admit evidence of experiments 
to ascertain this. But there was no 
error in the court’s refusing, in the 
exercise of its discretion, to sus- 
pend the trial in order that defend- 
ant might try the experiment in the 
presence of the jury. Evidence of 
similar experiments, with different 
results from those made by _ the 
prosecution, would have been admis- 
sible. Peo. v. Levine, 85 Cal. 39, 22 
PL969N 24 PRG. 

4. Hatfield v. St. Paul, etc., R. Co., 
33 Minn. 130, 22 NW 176, 53 AmR 
ve Huff v. Nims, 11 Nebr. 363, 9 NW 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and.note number, 
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has been doubted.® 


When permitted, experiments 
may be tried in the presence of the jury either in ® 
or out’ of court, and the results may be used as 
evidence.* Such an experiment may involve a per- 
son, as where clothes are tried on to see if they 
fit,» where one who claims not to be able to read 
is asked to do so,!° or where a demonstration is 
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be fatal.t® 
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resorted to in order to show how an injury hap- 
Where an article is used in an experi- 
ment, it must ordinarily be shown that it is identical 
with the article involved in the ease,!2 although 
a change in form, not affecting the result, may not 


XIX. DOCUMENTARY EVIDENCE 


[§ 900] A. Definition 


parties.1¢ 

the like.1? 
[§ 901] 

In General. 


SGU, WetCau UR. OO. Va butcher, 
83 Tex. 309, 18 SW 583. 

6.. U. S.—Burr v. Duryee, 1 Wall. 
531, 579, 17 L. ed. 650, 660, 661; Kan- 
sas City Southern R. Co. v. Clinton, 
224 Fed. 896, 140 CCA 340; Osborne 
v. Detroit, 32 Fed. 36 jrev on other 
grounds 135 U. S. 492, 10 SCt 1012, 
34 L. ed. 260). 

Ala.—Birmingham R. Light, ete., 
Co. v. Rutledge, 142 Ala. 195, 39 S 358. 

Cal.—FPeo, v. Levine, 85 Cal. 39, 22 
P 969, 24 P 631. 

Colo.—Hindry v. McPhree, 11 Colo. 
INS SORE A SBF a SANE Toe 

Ga.—Innis=v.\ State, 42. Ga. 473; 
Standard Oil Co. v. Reagan, 15 Ga. 
A. 571, 84 SE 69. 

Iowa.—Chieago Tel. Supply Co. v. 
Marne, etc., Tel. Co., 134 Iowa 252, 
111 NW 935. 

Mich.—National Cash Register Co. 
Vv. oP REE Be 85 Mich, 464, 48 NW 
622. 

Minn.—Brown v. Douglas Lumber 
Co., 1138 Minn. 67, 129 NW 161; Adams 
v. Thief River Falls, 84 Minn. 30, 
86 NW 767. 

' N. Y.— Clark v. Brooklyn Heights 
Re Commas AppomeDiverd8s 797 NYS 
Sri 12) NVAnnCas 333) faft 177 (N.Y. 
359, 69 NE 647]; Hunt v. Lawless, 7 
AbbNCas 113 [aff 47 N. Y. Super. 
540]. 

Oh.—Schweinfurth v, Cleveland, 
etce., R.- Co.; 60 Oh. St. 215, 54 NE 

89. 

Or.—Leonard v. Southern Pac. Co., 
21 Or. 555, 28 P 887, 15 LRA 221. 

R. I.—Carr v. American Locomo- 
tive Co., 26 R: I. 180, 58 A 678. 

Tex.—St. Louis, etc. R. Co. v. 
Ewing, (Civ. A.) 126 SW 625; Mis- 
souri, etc., R. Co. v. Lynch, 40 Tex. 
Civ. A. 543, 90 SW 511. 

W. Va.—Bond v. National F. Ins. 
-Co., 77 W. Va. 736, 88 SE 389, 396 
[quot Cyc]. 

Wis.—Benson vy. Superior Mfg. Co., 
147 Wis. 20, 132 NW 633. 

[a] Experiments permitted. 
Among experiments in court which 
have been permitted are: (1) Hat 
making. Burr v. Duryee, 1 Wall. 
CUS) 158TH 579s ee 1. ed 650,660; 
661. (2) Making footprints. Camp- 
bell v. State, 55 Ala. 80. (3) Screw- 
ing couplings. Peo. v. Hope. 62 Cal. 
291, (4) Setting cement. Hindry v. 
McPhree, 11 Colo, A. 398, 53 P 389. 
(5) Operating a cash register. Na- 
tional Cash Register Co. v. Blumen- 
thal, 85 Mich. 464, 48 NW 622. (6) 
‘Operating a typewriter. St. Louis, 
-ete., R. Co. vy. Ewing, (Tex. Civ. A.) 
126 SW 625. (7) Pouring vinegar 
on soap. Armstrong Packing Co. 
-v. Clem, (Tex. Civ. A.) 151 SW 576. 
(8) Showing by demonstration that 
-a hook, when locked, could not be re- 


and Nature. 
mentary evidence is evidence supplied by written 
instruments,’* or derived from conventional sym- 
bols, such as letters, by which ideas are represented | 
on material substances;!®> documents produced for 
the inspection of the court or judge, the word 
**judge’’ including all persons authorized to take 
evidence, either by law or by the consent of the 
It includes books, papers, accounts and 


B. Public Records and Documents—1. 

Relevant public records or documents 
are always admissible in evidence,'® although their 
authenticity is not confirmed by the usual tests of 


Docu- 


made up, those 
entries in the 
mitted to stand 


X 

moved from a staple. Benson vy. Su- 
perior Mfg. Co., 147 Wis. 20, 132 NW 
633. (9) Repeating a composition 
said to have been memorized. Innis 
v. State, 42 Ga. 473. (10) Superim- 
posing one signature on another. 
Hunt v. Lawless, 7 AbbNCas 113 [aff 
47.N.. Y. Super 540]. 

7. Dow v. Bulfinch, 192 Mass. 281, 
78 NE 416; Huestis v. Adtna Ins. Co., 
131 Minn. 461, 155 NW 643; Schwein- 
furth v. Cleveland, ete., R. Co., 60 
Oh. St. 215, 54 NE 89; L. & N. R. Co. 
v. Johnson; 7 Tenn. Civ, A. 458. 

[a] Thus the running of a train 
over a crossing has been permitted. 
Schweinfurth v. Cleveland, etc. R. 
Co., 60 Oh. St. 215, 54 NE 89. 

8. Tackman vy. Brotherhood of 
American Yeoman, 132 Iowa 64, 106 
NW 350, 8 LRANS 974; Markinson v. 
State, 2 Okl. Cr. 323, 101 P 353. 

9. Brown v. Foster, 113 Mass. 136, 
18 AmR 463. 

10. Ort v. Fowlre, 31 Kan, 478, 2 
P 580; 47 AmR 501. 

11. Tudor Iron Works v. Weber, 
Sh TP AS S06i Math 129 Tl. 2535,. 2 
NE 107]; Spurlock v. Shreveport 
Tract. Co.,.118 La..1, 42 S 575; Hous- 
ton y. Chicago, ete., R. Co., 118 Mo. 
A. 464, 94 SW 560. 3 

[a] Accident on railroad track.— 
L. & N. R. Co. v. Johnson, 7 Tenn. 


Civ. A. 458. 

12. Daniels v. Stock, 23 Colo. A. 
529, 130 P 1031;. Western HPlectric 
Co. v. Prochaska, 129 Ill. A. 589. — 

[a] Illustration.—W here plaintiff 
alleged she was scratched on the leg 
by a projection in a bathtub in a 
public bathhouse, a demonstration 
offered by a witness to show that 
she could not have been injured as 
alleged was properly excluded, in the 
absence of proof of similarity of tubs 
and Jegs. Daniels v. Stock, 23 Colo. 
Ke 29e 1800 Bal Osa. 

13. Mann v. Reynolds, 150 Ky. 
313, 150 SW 329. 

[a] Mlustration.—On an issue as 
to whether a druggist substituted 
bichloride of mercury for calomel, 
it has been held not error to per- 
mit an apothecary to use bichloride 
of mercury in crystal form for a 
test in court, instead of the same 
drug in powdered form. Mann v. 
Reynolds, 150 Ky. 318, 150 SW 329. 

14. Century D. 

[a] Public and private docu- 
ments.—‘“In the law of evidence, 
documents are either public or pri- 
vate. A public document is one re- 
cording facts which may have been 
inquired into or taken notice of for 
the benefit of the public by an agent 
authorized and accredited for the 
purpose. Such are acts of_parlia- 
ment, judgments and proceedings of 


truth; namely, the swearing and the cross-examina- 
tion of the persons who prepared them. They are 
entitled to this extraordinary degree of confidence 
partly because they are made under the sanction of 
an oath of office, or at least under that of official 
duty, by accredited agents appointed for that pur- 
pose, and partly because of the necessities of the 
case, for as the facts stated in them are entries of 
a public nature, it would often be difficult to prove 
them by means of sworn witnesses. 
record is not required by law or has not yet been 


When a formal 


entries, such as the files and the 
minute books, which are per- 
in the place of it, are admissible 


courts, records generally, registers 
of births, deaths and marriages, and 


other registers. ... Private docu- 
ments include deeds, wills, agree- 
ments, and the like.’ Sweet L. D. 


{quot Patterson y. Churchman, 122 
Ind. 379, 287, 22 NH) 662,4 232 NEI 
1082]. 

15. Sweet L. D. (where the dis- 
tinction is made between documen- 
tary evidence and personal evidence, 
that is, evidence afforded by human 
beings, either by words or by signs 
intended to convey ideas; in this 
sense, personal evidence need not be 
oral, but may be written, where it is 
conveyed by affidavit or deposition). 

16. Stephens Dig. Ev. § 1. 

17. In re Shepard, 3 Fed. 12, 13, 
18 Blatechf. 225 [quot Arnold v. Paw- 
tuxet Valley Water Co., 18 R. I. 189, 
192, 26 A 55, 19 LRA 602]. 


18. U. S.—wWilliams v. Conger, 
12D AU BS. eo Giese Ct OSs irotatlimea 
778; Vikel v. Naylor, 24 How. 208, 


16 L. ed. 646; Gaines v. Relf, 12 How. 
472, 13 L. ed. 1071; Buckley v. U. S.,; 
4 How. 251, 11 L. ed. 961; Ronken- 
dorfi, virLaylor; 4° Peti) 349 ene claveds 
882; U. S. v. Pierson, 145 Fed. 814, 76 
CCA 390; Blue Mountain Iron, etc., 
ConmvanPoniners (3 1sihed. 157, mobnOeA 
295 [certiorari den 195 U. S. 636, 25 
SCt 793, 49 L. ed. 355]; Bradley Tim- 
ber) Co. w.\) White, 1245 / Hed) 779; 68 
CCA 55; U. S. v. Lew Poy Dew, 119 


Fed. 786; Jesse D. Carr Land, etce., 
Cow. WU. SHeali 8 Shleds, 82 Eyal bb COA 
433; Bruce v. Manchester, etc. R. 


Co., 19 Fed. 342 [app dism 117 U. S. 
514, 6 SCt 849, 29 L. ed. 990]; Wall- 
ing v. Morgan County, 126 Ala. 326, 
28 S 433; Brown v. Prude, 97 Ala. 
639, 11 S 8388; Stevenson v. Moody, 
85 Ala. 33, 4 S 595 [overr 83 Ala. 418, 
3 S 695]; Carwile v. House, 6 Ala. 
710; Lawson v. Orear, 4 Ala. 156. 
Ark.—Kelley v. Laconia Levee 
Dist., 74 Ark. 202, 85 SW 249, 87 SW 
638; Wagner y. Arnold, 72 Ark. 371, 


80 SW 577. 

Cal.—Rogers v. Riverside Land, 
ete; CO,MIS2 (Cala09, 64y Piso 5 enyVient = 
rous v. Cunningham, 71 Cal. 30, 11 P 
811; Macy v. Goodwin, 6 Cal. 579. 

Colo.—Rio Grande Sampling Co. v. 
Catlin, 40 Colo. 450, 94 P 323; Baur 
v. Beall, 14 Colo. 383,-23 P 345. 

Conn.—Alderman v. New Haven, 81 
Conn. 137, 108A. 626,18 LRANS 74; 
Northrop v. Chase, 76 Conn. 146, 56 


A 518; Church v. Pearne, 75 Conn. 
350, 58 A 955; Waterbury Lumber, 
ete Co. wit Elinckley,,-75. Conn, 187, 


52 A 1739; Enfield _v. Ellington, 67 
Conn. 459, 34 A 818; Gray v. Davis, 
27 Conn. 447, 

D. C.—Mackey v. Baltimore, etc., 
ReecovslosD, Cagsaifar LotUsmssmias 
15 SCt 491, 39 L. ed. 624]. 
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in evidence as the record.!® 


Fla.—Ferrell vy. State, 45 Fla. 26, 
34 S 220. 
Ga.—Sellers v. Page, 127 Ga. 633, 


56 SH 1011; Patterson v. Drake, 126 
Ga. 478, 55 SE 175; Ivey v. Cowart, 
124 Ga. 159, 52 SE 4386; 110 AmSR 
160; Ray v. Fleetwood, 106 Ga. 253, 
32 SE 156; Anthanissen v. Dart, 94 
Ga. 543, 20 SE 124; Dobbs v. Jus- 
tices Baker County Inferior Ct., 
Ga. 624. 

Ida.—Keenan v. Washington Liquor 
Co., 8 Ida. 383, 69 P 112. 

Ill.— Black v. Chicago, etc., R. Co., 


237 Tll. 500, 86 NE 1065; Glos v. 
Holmes, 228 Ill. 436, 81 NE 1064; 
Gage v. Davis, 14 NE 36; Bush v 
Stanley, 122 Ill. 406, 13 NE 249; 


Stevison v. Harnest, 80 Ill. 5138; Har- 
ris v. Miner, 28 Ill. 135; Chicago v. 
Fitzmaurice, 138 Ill. A. 239 [rev on 
other grounds 242 Ill. 572, 90 NE 
304]; Merchants’ Nav. Co. v. Ams- 
den, 25 ill. A. 307. 

ind.—Shugart v. Miles, 125 Ind. 
445, 25 NE 551; Boyer v. Berryman, 
123 Ind. 451, 24 NE 249; Taylor v. 
Williams, 120 Ind. 414, 22 NE 118; 
Weir v. State, 96 Ind. 311; Anderson 
v. Ackerman, 88 Ind. 481; Iles v. 
Waison, 76 Ind. 359; Britton v. State, 
54 Ind. 535; James v. Greensboro, 
ete., Turnp. Co., 47 Ind. 379; Adams 


v. Adams, 23 Ind. 50; Wiseman v. 
Risinger, 14 Ind. 461; Embree v. 
Emerson, 37 Ind. A. 16, 74 NE 44, 


1110; McFadden v. Ferris, 6 Ind. A. 
454, 32 NE 107. 

Ind. T.—Breedlove v. Dennie, 2 Ind. 
T. 606, 53 SW 436. 


Iowa.—American Emigrant Co. v. | 


Fuller, 83 Iowa 599, 50 NW 48 [app 
dism 149 U. S. 774 mem, 13 SCt 1046 
mem, 37 L. ed. 965 mem]; De For- 
rest v. Butler, 62 Iowa 78, 17 NW 
177. 

Kan.—Scott v. Williams, 74 Kan. 
448, 87 P 550; MacRae v. Kansas 
City Piano Co., 64 Kan. 580, 68 P 54; 
Rizer v. Callen, 27 Kan. 339; Reed v. 
Arnold, 10 Kan. 102; Jordon v, Bev- 
ins, 10 Kan. A. 428, 61 P 985. 

Ky.—Davis v. Clinton, 79 SW 259, 
25 KyL 2021. 

La.—State v. Powell, 40 La, Ann. 
234, 4 S 46, 8 AmSR 522. 

Me.—¥Folsom vy. Cressey, 73 Me. 270; 
Barker v. Fogg, 34 Me. 392; Thorn 
v. Case, 21 Me. 3938; Vose v. Manly, 
19 Me. 331. 

Md.—Jenkins v. State, 76 Md. 255, 
23 A 608, 790. 

187 Mass. 


Mass.—De Montague v. Bacharach, - 


128, 72 NE 938; Morrison 
vy. Chapin, 97 Mass. 72; Kennedy v. 
Doyle, 10 Allen 161; Day v. Moore, 
13 Gray 522; Odiorne v. Bacon, 6 
Cush. 185; Brooks v. Daniels, 22 Pick. 
498. But compare Allen v, Kidd, 
197 Mass. 256, 259, 84 NE 122 (“There 
is no rule of evidence which makes 
public documents competent evidence 
of the truth of the facts therein 
stated”). 

Mich.—Graham v. Manistee Coun- 
ty, 190 Mich. 162, 156 NW 344; Busch 
v. Fisher, 89 Mich. 192, 50 NW 788; 
Dupuis v. Interior Constr., etc., Co., 
88 Mich. 103, 50 NW 103; Bronson v. 
Leach, 74 Mich. 713, 42 NW 174. 

Minn.—State v. Bollenbach, 98 
Minn. 480, 108 NW 3; Clark v. Gaar, 
84 Minn. 270, 87 NW 777. 

Miss.—Kerr v. Parish, 52 Miss. 101. 

Mo.—Gentry v. Field, 143 Mo. 399, 
45 SW _ 286; Moore v. H. Gaus, etc., 
Mfg. Co., 113 Mo. 98, 20 SW 975; 
Williams v. Mitchell, 112 Mo. 300, 20 
SW 647; Major v. Watson. 73 Mo. 
661; Ohmeyer v. Supreme Forest W. 
C., 91 Mo. A. 189; Fruin-Bambrick 
Constr. Co. v. Geist, 87 Mo. A. 509. 

Mont.—Johnson y. Puritan Min. 
Cow woe Monts S047 2 133 7e 

Nebr.—Nelson v. Brisbin, 5 Nebr. 
(Unoff.) 496, 98 NW 1057; Quinby Vv. 
cea 1 Nebr. (Unoff.) 70, 95 NW 

Nev.—Adams v. Smith, 19 Nev. 259, 


The record or docu- 
ment must be produced from or in the proper cus- 
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IEP vss, L0y P3538. 

N. H.—French v. Spalding, 61 N. H. 
395; Cate v. Nutter, 24 N. H. 108. 

N. Y.—Pheenix Ins. Co. v. Parsons, 
129 N. Y¥. 86, 29 NE. 87;, Farmers’, 
etc., Nat. Bank v. Erie R. Co., 12 
N. Y. 188; Richards v. Robin, 178 
App. Div. 535, 165 NYS 780; Ward 
v. Sire, 52 App. Div. 443, 65 NYS 
101; Central City Bank v. Dana, 32 
Barb. 296; Bissell v. Hamblin, 13 
N. Y. Super. 512; Dyett v. Hyman, 
U3y NYS) eS OS ePath 129) IN eeu code ag 
NE 261, 26 AmSR 533]; Denning v. 
Roome, 6 Wend. €51. 

N. C.—Riley v. Carter, 165 N. C. 
334, 81 SE 414; Ratliff v. Ratliff, 131 
N. C. 425, 42 SE 887, 638 LRA 963; 
Cheatham v. Young, 113 N. C. 161, 
13) SE. 92,. 87 \AmSR6175> Carolina 
Iron Co, v. Abernathy, 94 N. C. 545; 
Shortem.eCurries (53 Ne. 422 

N. D.—Miller v. Northern Pac. R. 
Colmers SNe Deo, LS NW. 3445-19 
AnnCas 1215. 

Oh.—Sheehan y. Davis, 17 Oh. St. 
571; Westerhaven v. Clive, 5 Oh. 136; 
King v. Kenny, 4 Oh. 79; Chapman 
ve. Seely,.8 Oh. Cir. CE. 179, 4 Oh. Cir. 
Dec. 395. 

Pa.—Athens v. Carmer, 169 Pa. 426, 
32 A 422; Limbert v. Jones, 136 Pa. 
31, 19 A 9386; Miller v. Hale, 26 Pa. 
432; Lewis v. Bradford, 10 Watts 67; 
Boggs v. Miles, 8 Serg. & R. 407; 
White v. Fitler, 2 PaLJ 302. 

Philippine.—Cacnio v. Baens, 5 
Philippine 742. 

Porto Rico.—Schroder v. Mayaguez, 
% Porto’ Rico! 1. 

S. C.—Fraser v. Charleston, 8 S. C. 
318. 

Ss. D.—Coler v. Charles Mix County 
Rhoda School Tp., 6 S. D. 640, 68 NW 
158. 


Tenn.—Morgan v. Betterton, 109 
Tenn. &4, 69 SW 969. 
Tex.—Brown v. Mitchell, 88 Tex. 


350, 31 SW 621, 36 LRA 64; Louder 
v. Schluter, 78 Tex. 108, 14 SW 205, 
207; Franklin v. Tiernan, 62 Tex. 92; 
Herndon v. Casiano, 7 Tex. 322; Al- 
len v. Halsted, 39 Tex. Civ. A. 324, 
87 SW 754; 
ber .Co., 36 Tex. Civ. A. 448, 82 SW 
353; Valentine v. Sweatt, 34 Tex. 
Civ. A. 135, 78 SW 885; Riviere vi 
Wilkens, 31 Tex. Civ. A. 454, 72 SW 
608; Gray v. State, 19 Tex.: Civ. A. 
521, 49 SW 699; Ballinger Nat. Bank 
ve) Bryans) 12). Tex. (Civ. vAsteOu.s ee OF 
SW 451. 

Utah.—Salt Lake City Water, etce., 
Power Co. v. Salt Lake City, 25 Utah 
441, 71 P 1067; Lehi Irr. Co. v. Moyle, 
4 Utah 321, 9’ ESE $r fs 

Vt.—McKinstry v. Collins, 74 Vt. 
147, 52 A 4388. 

‘Va.—Perkins vy, Hawkins, 9 Gratt. 
(50 Va.) 649. 

Wash.—Anderson v. Hilker, 38 
Wash. 632, 80 P 848; Smith v. Vey- 
sey, 30 Wash. 18, 70 P 94; Bardsley 
v. Sternberg, 18 Wash. 612, 52 P 251, 
524; Gilmore v. H. ‘W. Baker Co., 12 
Wash. 468, 41 P 124. 

W. Va.—Grafton v. Reed, 34 W. 
Va. 172, 12 SE 767; Blair v. Sayre, 
29 W. Va. 604, 2 SE 97. 

Wis.—Durr v. Wildish, 108 Wis. 
401, 84 NW 437; Weisbrod vy. Chica- 
go, etce., R. Co., 21 Wis. 509. 

Eng.—Sturla v. Freccia, 5 App. Cas. 
623, 21 ERC 672. 


Man.—Pritchard v. Hanover, 1 


Man. 72. 

Ont.—Wardrope v, Canadian Pac, 
RA CO. mRODt an; 

fa] Commission of national guard 


officer.—Gray v. Mossman, 91 Conn. 
430. 99 A 1062. 

[b] The records of a city council 
disclosing a report to it of the board 
of public works, and its action there- 
on, are admissible to show its do- 
ings. Alderman v. New Haven, 81 
Conn. 137, 70 A 626, 18 LRANS 74, 

[ec] A deed by a municipality is 
not a public document in the sense 


Schultz v. Tonty Lum-} 
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tody,2° and its identity,?! authenticity, and genuine- | 


that extrinsic evidence is not re- 
quired to prove it. Morice v. Baird, 
6 Man, 241. 

[d] Effect of statute.—Rev. St. 
(1899) c¢ 25 [St. Annot. (1899) pp 
1770-1788], relating to the eviden- 
tiary character of the acts of va- 
rious public bodies and officials, does 
not profess to make competent evi- 
dence that which before was incom- 
petent. Shawnee State Nat. Bank v. 
Levy, 141 Mo. A. 288, 125 SW 542. 

{e] Part original and part exem- 
plitication adimitted. — BHlliott v. 
Trumbull, 1 Phila. (Pa.) 18. 

{[f] Document not recorded.—The 
original report of the commissioners 
to adjust claims against an estate is 
the kest evidence, until such report 
is recorded, and is not objectionable 
on the ground that a certified copy 


should have been produced. Randall 
v. Preston, 52° Vtz 1:98; 
LO; S. — Washington, ete., 


Steam-Packet Co. v. Sickles, 24 How. 
833, 16 L. ed. 650; Philadelphia, etc., 
R. Co. v. Howard, 13 How. 307, 14 L. 


ed. kT 
@ Gye otales v. State, 8 Gil & J. 
BOE 

Mass.—Com. v. Bolkom, 3 Pick. 
281. 

Mich.—Prentiss v. Holbrook, 2 
Mich. 372. 

Eng.—Reg. v. Yeoveley, 8 A. & EB. 


806, 35 HCL 5386, 112 Reprint 1043; 
Jones v. Randall, 1 Cowp. 17, 98 Re- 
print 944, Lotft 383, 428, 98 Reprint 
706, 730; Arundell v. White, 14 Hast 
216, 104 Reprint 583. 

20. Harbison, etc., Co. v. White, 
(Ky.) 114 SW 250; Sanborn v. Rice 
County School Dist. No. 10, 12 Minn. 
17; Tipton v. Norman, 72 Mo. 380; 
Matter of Webster, 106 App. Div. 360, 
94 NYS 1050 [aff 186 N. Y. 549 mem, 
79 NE 1118 mem]; Tully v. Lewitz, 
50 Mise. 350, 98 NYS 829. 

[a] Showing as to custody or 
formal authentication.—A paper pur- 
porting to show the approval by the 
tenement house department of New- 
ark, N. J., of building plans, to be 
admissible in an action by an archi- 
tect for services in securing such ap- 
proval, must be accompanied either: 
by evidence that the paper was re- 
ceived from a person authorized, un- 
der the rules of the tenement house 
department, to pass on the plans, or 
by the formal authentication re- 
quired by statute to render foreign 
official documents evidence, Straub 
v. Becker, 127 NYS 310. 

{[b] Notice to produce or sub- 
pena duces tecum.—The solvency or 
insolvency of defendant, in an action 
to enjoin the discharge of sewage 
into a stream being material, it was 
error to exclude the original execu- 
tion against defendant, which coun- 
sel for plaintiff had obtained from 
the clerk of the court in which the 
present action was pending, who had 
voluntarily turned it over to him; 
and the fact that the fi. fa. had not 
been brought into court by a notice 
to produce, or a subpcena duces 
tecum, was not a valid ground for 
excluding it. Manning v. Webb, 136 
Ga. 881. 72 SE 401. 

21. U. S—wU. S. v. Lew Poy Dew, 
119 Fed. 786. 

Conn.—Enfield  v. 67 
Conn. 459, 34 A 818. 

Tll.—Glos v. Cessna, 207 Tll. 69, 69 
NE 634. 

Iowa.—Benjamin v. Shea, 83 Iowa 
392. 49 NW 989; Ottumwa v. Schaub, 
52 Towa 515, 3 NW 529. 

Kan.—State v. Cook, 30 Kan. 82, 
Ae oa 

Higgs veneer v. Addison, 48 Me. 


Ellington, 


Minn.—Sanborn v. Rice County 
School Dist. No. 10, 12 Minn. 17. 
res H.—Bean v. Smith, 20 N. H. 


N. C.—Darden v. Neuse, ete., River: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ha 
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ness 72 must be established. 


sible,?* nor by the fact that the 
original record was improper.*4 


[§ 902] 2. State Papers. Government gazettes, 
registers, and state papers generally are admissible 
as evidence of the proclamations issued by the ex- 
ecutive and of all acts of government or matters 
of state therein contained,?® but they are not ad- 
missible to prove facts of a private nature,?* nor, 
it has been held, matters as to which better evidence 
The American state papers, published by 


exists.27 
order of congress, and the copies 
tain of legislative and executive 


if they contain the required authentication, admis- 
sible in evidence without further proof;?8 and a 
volume of public documents, printed by authority of 
the United States senate, containing letters to and 
from various officers of state, communicated by 


the president to the senate, has 
Bay re Bont Co., 107 N. C. 437, 12 SE 


S. C.—Ober, etc., Co. v. Blalock, 40 
S. C. 31, 18 SH 264. 

S. D.—Coler v. Charles Mix County 
Hebe School Tp., 6 S. D. 640, 68 NW 


22. Colo.—Chapman v. Duffy, 20 
Colo. A.-471, 79 P 746. 

Ill.—Glos v. Cessna, 207 Ill. 69, 69 
NE 634. 

N. Y.—McVity v. Stanton, 10 Misc. 
105, 30 NYS 934; Davey v. Lohrmann, 
14 NYS 922. 

Pa.—Franey v. Miller, 11 Pa. 434. 

Wis.—Fowler v. Schafer, 69 Wis. 
23, 32 NW 292. 

See also infra §§ 911, 912, 925. 

23. Colo.—McdAllister v. Peo., 28 
Colo. 156, 63 P 308. 

Ga.—Stewart v. White, 143 Ga. 22, 
84 SE 63; Singer v. Atlantic Rice 
Mills Co., 126 Ga. 45, 54 SE 821; Har- 
rell v. Kelley, 21 Ga. A. 525, 94 SH 
830. Contra Ellis v. Mills, 99 Ga. 


490, 27 SE 740; Hall v. Treadaway, ! 


12 Ga. A. 492, 77 SE 878; Traylor v. 
Epps, 11 Ga. A. 497, 75 SE 828. 
Ind.—James v. Greensboro, 
Turnp. Co., 47 Ind. 370. 
Me.—Parker v. Currier, 24 Me. 168. 
Mo.—Carp v. Queen Ins. Co., 203 
Mo. 295, 101 SW 78. 
N. J.—Oram v. Young, 18 N. J. L. 


64. 

N. Y.—Keefe v. Supreme Council O. 
M. B. A., 37 App. Div. 276, 55 NYS 
827. : 

N. C.—Riley v. Carter, 165 N. C. 
334, 81 SH 414. 

Oh.—Sheehan v. Davis, 17 Oh. St. 
571; King v. Kenny, 4 Oh. 79. 

Pa.—Miller v. Hale, 26 Pa. 4382. 

Tex.—Gray v. State, 19 Tex. Civ. 
A. 521, 49 SW 699; Ballinger Nat. 
Bank v. Bryan, 12 Tex. Civ. A. 673, 
34 SW 451. 

Wash.—Smith v. Veysey, 30 Wash. 
USs10), BwO4: 

Wis.—Weisbrod v. Chicago, etc., R. 
Co., 21 Wis. 602. 

Authenticated transcripts or copies 
see infra’ §§ 912-919. 


etc., 


24. Priou v. Adams, 5 Mart. N. S. 
(La.) 691. 
{al Original notarial acts cannot 


be rejected because the notary should 
have given copies instead of parting 
with the originals. Priou v. Adams, 
5 Mart. N. S. (La.) 691; Baudin v. 
Pollock, 4 Mart. (La.) 613 

Evidence wrongfully obtained gen- 
erally see supra § 158. 

25. S.—Talbot v. Seeman, 1 
Cranch 1, 2 L. ed. 15; American Ba- 
nana Co. v. United Fruit Co., 160 Fed. 
184 faff 166 Fed. 261, 92 CCA 325, 
and 213 U. S. 347, 29 SCt 511, 53 L. 
ed. 826, 16 AnnCas 1047]. 

Tll.—Lurton v. Gilliam, 2 Ill. 377, 
33 AmD 430. 

Iowa.—McPeek v. Western Union 
Tel. Co., 107 Iowa 356, 78 NW 63, 


; } The competency of 
such evidence is not affected by the fact that un- 
der statute a copy of the record would be admis- 
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removal of the 


[§ 903] 


which they con- 
documents, are, 
Countries. 


been considered 


‘70 AmSR 205, 48 LRA 214. 
Oe ora i v. Greenbush, 77 Me. 
Mass.—Whiton vy. Albany City Ins. 
Co., 109 Mass. 24. 
Mo.—Priddy v. Boice, 201 Mo. 309, 
99 SW 1055, 119 AmSR 762, 9 LRANS 
718, 9 AnnCas 874. 


N. Y.—Radcliff v. United Ins. Co., 
7 Johns. 388. 

Okl.—Lawless v. Raddis, 36 Okl. 
616,429) 5P Tek. 

Pa.—Ross v. Cutshall 1 Binn. 399. 

Vt.—Fulham v. Howe, 60 Vt. 351, 
14 A 652. 

Wash.—State v. Neal, 25 Wash. 


264, 65 P 188, 68 P 1135. 
Eng.—Rex v. Sutton, 4 M. & S. 532, 
105 Reprint 931; Atty.-Gen. v. Theak- 


stone, 8 Price 89, 146 Reprint 1140, 11! 


ERC 514; Rex v. Holt, 5 T. R. 436, 
101 Reprint 245. 

[a] he courts have received: (1) 
Diplomatic correspondence transmit- 
ted by the president to congress, and 
printed by authority of congress. 
Talbot v. Seeman,,1 Cranch (U. S.) 
1, 2 L. ed. 15; Radcliff v. United Ins. 
Col nat sJOWNS.AMCN <a Ys) aS. (2) A 
proclamation of the secretary of state 
issued in accordance with an act of 
congress. Whiton y. Albany City 
Ins. Co., 109 Mass. 24. (3) Marine 
ordinances of foreign states, pro- 


!'mulgated by the president, by order 


of congress. Talbot v. Seeman, 
supra. (4) A copy of the articles of 
war printed by the public printer. 
Wither’s Case [cit Rex v. Holt, 5 T. 
R. 442 note a, 101 Reprint 249], 1 
East P. C. 360. (5) Census reports. 
Priddy v. Boice, 201 Mo. 309, 99 SW 
1055, 119 AmSR 762, 9 LRANS 718, 
9 AnnCas 874; Fulham v. Howe, 60 
Vt. 351, 14 A 652 (compendium 
printed by authority of congress); 
State v. Neal, 25 Wasn. 264, 65 P 188, 
68 P 1135. (6) The appendices to a 
state adjutant general’s_ reports, 
printed by the state. printer and pur- 
porting to be copies of the official re- 
turns made to that officer. Milford 
v. Greenbush, 77 Me. 330. (7) A 
printed copy of final rolls of citizens 
and freedmen of the Five Civilized 
Tribes printed under the authority 
of congress. Lawless v. Raddis, 36 
Okl. 616, 129 P 711. (8) Records and 


official papers of the Confederate 
government. Oakes vy. U. S., 174 U. 
S/ 9778, 19° sSCt)864, 43 L.. eds 1169 


fart S0aCty Cl) S787: 

[b] The date of a declaration of 
war may be proved by the declara- 
tion from the ambassador of the 
foreign court, transmitted bv him to 
the secretary of state. Thelluson v. 
Cosling, 4 Esp. 266. 

fel When reiected.—A _ printed 
report of a congressional subcommit- 
tee, not authenticated, nor purnort- 
ing to be a part of an authenticated 
journal, and not being a record re- 
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to be as competent evidence as the original docu- 
ments themselves.?® 
paper would be injurious to the public interest, it 
will not be permitted, and the question whether this 
would be the case is to be decided by the head of 
the department having custody of the paper, and 
not by the court.®° 
3. Laws—a. 
take judicial notice of the constitution and public 
statutes of the United States and of their own 
state, ** evidence of such statutes is usually unnec- 
essary. Where, however, such evidence is required, 
the usual, although not the exclusive evidence there- 
of, consists of the legislative journals.°2 

[§ 904] b. Statutes of Sister States or Foreign 
The usual method of proving statutes 
of sister states or foreign countries is by introduc- 
ing in evidence printed copies thereof published 
under authority of the lawmaking power;** or, in 
the case of a sister state, by the introduction of a 
copy authenticated in the manner prescribed by 


If the production of a state 


In General. As courts 


quired to be kept, is not admissible. 
ae Vi Orth) 121 ind, 0 s22eNA 

26. Shawnee State Nat. Bank v. 
Levy, 141 Mo. A. 288, 125 SW 542; 
Del Hovo v. Brundred, 20 N. J. L. 
328; Gorham vy. Settegast, 44 Tex. 
Civ. A. 254, 98 SW 665. 


pak Kirwan v. Cockburn, 5 Esp. 
[a] Appointment of army officer. 


—A government gazette |has been 
held not to be evidence of the ap- 
pointment of an officer to a commis- 
sion in the army on the ground that 
the commission itself was the best 
evidence of such appointment. Rex 
v. Gardner, 2 Campb. 513; Kirwan v. 
Cockburn, 5 Esp. 233. 

28. Gregg v. Forsyth, 24 How. 
CUE S179 5.36 as ed-ui3I- eBryanisve 
Forsyth, 19 How. (U. S.) 334, 15 L. 
ed. 674; Watkins v. Holman, 16 Pet. 
(U. 8.) 25, 10 L. ed. 873; Thiesen v. 
Gulf} ‘etes RI Cos (Pia), 8S) 4918 
Doe v. Roe, 13 Fla. 602; Clemens v. 
Meyer, 44 La. Ann. 390, 10 S 797; 
Dutillet v. Blanchard, 14 La. Ann. 97; 


Nixon v. Porter, 34 Misc. 697, 69 
AmD 408. 

29. Whiton v. Albany City R. Co., 
109 Mass. 24. 

30. Beatson v. Skene, 5 H. & N. 


838, 157 Reprint 1415. 

Privilege as to state secrets and 
information acquired by public offi- 
cers see Witnesses [40 Cyc 2391]. 


31. See infra XXIII. 
32. See Statutes [386 Cyc 1234]. 
[a] Reading from newspaper.— 


Under the direct provisions of Code 
Civ. Proc. § 932, a statute may be 
read in: evidence from a newspaper 
designated as prescribed by law to 
publish the same, until six months 
after the close of the session at 
which it was passed, and at any time 
from a volume printed under the di- 
rection of the secretary of state. 
Schradin v. New York Cent., etc., R. 
Cone! 03) eNViSia es ait AeA pe) iia. 
705, 109 NYS 428 (aff 194 N. Y. 534 
mem, 87 NE 1126 mem)]. 

83. See Statutes [36 Cyc 1253]. 

[a] Under the Alberta Evidence 
Act (1910) ec 3, the statute law of 
another province of Canada may be 
proved on a legal proceeding in Al- 
berta by the mere production (that 
is, without the introduction of an 
expert witness) of a statute purport- 
ing to be printed by the authority of 
the legislature of the other province, 
and the marking of a copy as an ex- 
hibit is merely for convenience. 
Dodge v. Western Canada F. Ins. Co., 
6 DomLR 355. 

‘bl Whe law of the Chickasaw 
Nation may be proved by the intro- 
duction of authorized publications 
containing it. Elliott v. Garvin, 7 
Ind. T. 679. 104 SW 878. 

[cl] Regulations of the United 
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law.** 
[§ 905] ¢. 


States department of agriculture 
governing the transportation of cat- 
tle within the United States are not 
foreign law, within Rev. L. (1905) 
81594, providing a method of proof 
of laws, ordinances or edicts of other 
states, territories, or foreign coun- 
tries. State v. Southern R. Co., 141 
N. C. 846, 54 SE 294. 

34. See Statutes [86 Cyc 12538]. 

35. See also Municipal -Corpora- 
tions [28 Cyc 397]. 

36. Ala.—Selma St., etc., R. Co. v. 
Owen, 132 Ala. 420, 31 S 598; Barnes 
v. Alexander City, 89 Ala. 602. 

Colo.—Greeley v. Hamman, 17 Colo. 
30, 28 P 460. 

Ga.—Metropolitan St. R. Co. v. 
Johnson, 90 Ga. 500, 16 SE 49.-> 

Ill.—Donovan v. Donovan, 236 Ill. 
636, 86 NE 575; Boyer v. Yates, 47 
DUA. 115. 

Ind.—Central Indiana R. Co. v. 
Wishard, 186 Ind. 262, 114 NE 970. 

Iowa.—Larkin v. Burlington, ete., 
R. Co., 85 Iowa 492, 52 NW 480. 

Kan.—Independence v. Trouvalle, 
15 Kan. 70. 

La.—State v. Schmidt, 41 La. Ann. 
27, 6 S 530. 

Miss.—Parker v. Southern R. Co., 
111 Miss. 669, 71 S 912. 

Mo.—Jackson v. Kansas City, etc., 


RY Co; 15%, Mo. 621, 58 SW 32, 80 
AmSR 650; Stewart v. Clinton, 79 
Mo. 603; Tipton v. Norman, 72 Mo. 


380; Rockville v. Merchant, 60 Mo. A. 
365. 


3 ON. 
Y. Super. 187. 

N. D.—Stone v. Northern R. Co., 
29 N. D. 480, 151 NW 36; Grafton v. 
Stab aulwete:, bs CO.,) 10" Ny, Dy oli, 
322, 113 NW 598, 22 LRANS 1, 15 
AnnCas 10 [cit Cyc]. 

Oh.—Toledo Cons. St. R. Co. v. To- 
ledo Blectric St. R. Co., 6 Oh. Cir. 
Ct. 362, 3 Oh. Cir. Dec. 493. 

Tenn.—Rutherford v. Swink, 90 
Tenn. 152, 16 SW 76. 

{a] Part of ordinance.—An ordi- 
nance making a certain map or plan 
a part of it by referring to it as a 
plan on file in the office of one of the 
city departments, but not stating 
that it was physically incorporated 
into the ordinance, may be admitted 
in evidence separately from the plan. 
State v. Schmidt, 41 La. Ann. 27,6 5S 
630. 

{b] The minutes of the common 
council kept by the clerk are com- 
petent evidence to prove the adop- 
tion of ordinances. Kennedy v. New- 
man, 3 N. Y..Super. 187. 

[ec] The genuineness of official 
signatures to ordinance of a police 
jury need not be proved. State v., 
Garland, 140 La. 401, 73 S 246. 

[d] Proof of publication neces- 
sary.—Central Indiana R. Co. Vv. 
Wishard, (Ind.) 114 NE 970 [aff (A.) 
108 NE 35] (penal ordinance when 
objection made, although if it were 
admitted without objection proper 
publication would be presumed); Lar- 
kin v. Burlington, ete, R. Co., 85 
Iowa 492, 52 NW 480; Atchison, etc., 
Rs Co. we Baker 79. Kan. V3 98> 
804, 21 LRANS 427. 

37. Ala.—Douglass v. Central of 
Georgia R. Co., 78 S 457; Southern R. 
Co. v. Weatherlow, 153 Ala. 171, 44 


N. Y.—Kennedy v. Newman, 


Municipal Ordinances.*> The official 
books or records of a municipal corporation, even 
though they are not expressly made evidence by 
statute, are admissible in evidence to prove its or- 
dinances and their adoption, where they are required 
or authorized to be kept by law and where they 
are produced from the proper repository.*® 
or pamphlets purporting to contain the ordinances 
of a city and to be published by municipal authority 
are frequently made prima facie evidence of such 
ordinances by charter or the general law; and they 
have been held admissible even in the absence of 
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express provision, and even where a different method 


Books | a. In General. 


record of those 


S 1019; Birmingham v. Tayloe, 105 
Ala. 170, 16 S 576; Hill v. Condon, 
14 Ala. A. 332, 70 S 208. 

Ark.—Heno v. Fayetteville, 90 Ark. 
292, 119 SW 287. 

Del.—MacFeat v. Philadelphia, etc., 
R. Co., 21 Del. 52, 62 A 898; McCaf- 
frey v. Thomas, 20 Del. 487, 56 A 382. 

D. C.—District of Columbia _ v. 
Johnson; 12..D.G. 5a. 

Ill.—Gage v. Chicago, 225 Ill. 218, 
80 NE 127; Chicago, ete., R. Co. v 
Beaver, 199 Ill. 34, 65 NE 144 [aff 9 
Ill, A. 558]; Byars v. Mt. Vernon, 
77 ‘QTill. 467; Block y. Jacksonville, 
36 Ill. 301; Hamman y. Illinois Cent. 
R. ‘Co., 206 Ill. A. 80; Illinois Cent. 
R. Co. v. Warriner, 132 Ill. A. 301 [aff 
229 Ill. 91, 82 NE 246]; Illinois Cent. 
R. Co. v. Whiteaker, 122 Ill. A. 333; 
Illinois Cent. R. Co. v. Burke, 112 Ill. 
Aw) 4153 s@hieaso,) ete, .R. -Cost-v. 
Beaver, 96 Tl]. A. 558 [aff 199 Ill. 34, 


65 NE 144]; Atchison, ete., R. Co. v. 
Cupello, 61 Ill. A. 432; Wapella v. 
Davis, 39 Ill. A. 592; Bethalto v. Con- 
ley, 9 Ill. A. 389. 

Ind.—Pittsburgh, etc, R. Co. v. 
Rogers, 45 Ind. A. 230, 87 NE 28. 

Mass.—Boston vy. Coon, 175 Mass. 
283, 56 NE 287. 

Pius Spl Big v. Peo., 19 Mich. 
oa. 

Minn.—Holly v. Bennett, 46 Minn. 
386, 49 NW 189. 

Mo.—Campbell v. St. Louis, etce., 
R..Co., 175 Mo. 161, 75 SW 86; Tar- 
kio v. Cook, 120 Mo. 1, 25 SW 202, 
41 AmSR 678. 

N. Y.—Logue vy. Gillick, 1 E. D. 
Smith 398. 

N. D.—Stone v. Northern Pac. R. 


Co., 29 N. D. 480, 151 NW 36; John- 


son v. Glaspey, 16 N. D. 385, 113 
NW 602. 

S. D.—Whaley v. Vidal, 27 S, D. 
627, 1382 NW 242. 

Tex.—Galveston, ete, R. Co. v. 
Harling, (Civ. A.) 208 SW 207; St. 
Louis Southwestern R. Co. v. Gar- 


ber, 51 Tex, Civ, A: 70, 111,.SW 227; 
Ft. Worth, etc., R. Co. v. Hawes, 48 
Tex. Civ. A. 487, 107 SW 556; Tex- 
arkana, ete., R. Co. v. Frugia, 43 Tex. 
Civ. A, 48, 95 SW 563; Houston v. 
Stewart, 40 Tex. Civ. A. 499, 90 SW 
49; Missouri, ete., R. Co. v. Owens, 
(Civ. A.) 75 SW 579; San Antonio, 
ete., R. Co. v. Gray, (Civ. A.) 66 SW 
229: Galveston, etc., R. Co. v. Wash- 
ington, 25 Tex.. Civ. A. 600, 68 SW 
588 [aff 94 Tex. 510, 68 SW 534]. 

[a] Thus such copies are admis- 
sible, although the city charter pro- 
vides a different method of proof. 
Birmingham ‘vy. Tayloe, 105 Ala. 170, 
16 S 576. : 

{[b] Gack of enacting clause.—The 
fact that ordinances contained in a 
compilation of a city’s ordinances did 
not contain an enacting clause did 
not make them inadmissible in evi- 
dence, where it did not appear that 
the clause was omitted from the or- 
dinances as originally adopted. St. 
Louis Southwestern R. Co. v. Gar- 
ber, 51 Tex. Civ. A. 70, 111 SW 227. 

{c] Seal or attestation unneces- 
sary.—St. Louis v. Foster, 52 Mo. 


51/3" 
{d] Showing date of publication. 
—As Gen. St. (1901) § 1095, requires 


of proof is allowed by statute or ordinance.** 
has been held, however, that there must be some 
declaration in or on, and as part of, a book or 
pamphlet, that its publication is by reason of some 
competent authority, to bring it within this rule.** 

[§ 906] 4. Judicial Records and Proceedings— 


legitimate and proper evidence.%® 
a judicial record may be proved in the same court. 


It 


As a general rule, whenever it is 


competent for judicial proceedings to be given in 
evidence in a subsequent cause or proceeding, the. 


proceedings duly authenticated is 
The contents of 


a note to be appended to the entry 
of an ordinance in the ordinance 
book, stating the date of its publi- 
cation, no other provision being 
made for preserving evidence of the 
fact of publicaticn, if no notation is 
made in the proper place, the ordi- 
nance is not admissible without other 
proof that it has been published. 
Atchison, -etc., R. Co. v. Baker, 79 
Kan. 183, 98 P 804, 21 LRANS 427. 

[e] Proof of authority.—Testi- 
mony of the city secretary that the 
ordinances offered were printed and 
published by authority of the city 
council, was suffictent, and it was not 
necessary that the order permitting 
and authorizing the publication be 
produced. St. Louis Southwestern R. 
ae v. Garber, (Tex. Civ. A.) 108 SW 
742, 

38. Taylor v. Illinois Cent. R. Co., 
154 Ill, A. 222; Kroll vy. Chicago, ete., 
R. Co., 150 Ill. A. 4388; Christensen 
v. Tate, 87 Nebr. 848, 128 NW 622; 
Houston v. Stewart, 40 Tex. Civ. A. 
499, 90 SW 49; International, ete., R. 
Go. ‘v. Hall, 35 "Tex. Givi. Agtb465 382 
SW 82; Quint v. Merrill, 105 Wis. 
406, 81 NW 664. 

[a] Miustrations.—(1) A book 
purporting to contain a municipal 
ordinance is not competent if it does 
not purport to have been published 
by authority of the city council. 


Kroll v. Chicago, ete., R. Co., 150 
Tll. A. 488. Christensen v. Tate, 87 
Nebr. 848, 128 NW 622. (2) A book- 


let containing a building ordinance 
of a city, but not purporting to have 
been printed by authority of the com- 
mon counci!, and merely bearing at 
the foot of the fly leaf the name of 
the chief inspector of buildings, with- 
out indicating that he had authorized 
the publication, is properly excluded 
when offered to prove the ordinance 
because of the absence of any au- 
thentication. Rosenberg vy. Sheahan, 
148 Wis. 92, 183 NW 645. 

3s. U. S—Campbell v. Rankin, 99 
U. S261, 26°. ed.i 435). Offner) v. 
U. S., 209 Wed, 749, °126 CCA 478: 
Baskin v. U. S., 209 Fed. 740, 126 
CCA 464; Bohlander v. Heikes, 168 
Fed. 886, 94 CCA’ 4598. 

Ala.—Williams v. Lyon, 181 Ala. 
531, 61 S 299; Cooke v. Loper, 151 
Ala. 546, 44 S 78; Driver v. Spence, 
1 Ala. 540; Salmon v. Salmon, 13 Ala. 
A. 510, 69 S 304; Brown v. Alexan- 
der, 7 Ala. A. 452, 60 S 975. 

Ark.—Miller v. Ft. Smith Light, 
oie Tract. Co., 186 Ark, 272, 206 SW 

Cal.—Rogers v. Riverside Land, 
ete., ‘Col, 132 (Calst9 c64eP’ ob 

Colo.—Empire Rauch, ete. Co. v. 
Lumelius, 24 Colo. A. 49, 131 P 796; 
Venner vy. Denver Union Water Co., 
15 Colo. A. 495, 63 P 1061. 

Del.—Roe v. Doe, 25 Del. 348, 80 
A 250. 

D. C.—Fay v. District of Columbia. 
33 App. 366. 

Ga.—Whatley v. Marshall, 139 Ga. 
148, 76 SE 1025; Weaver y. Tuten, 
138 Ga. 101, 74 SE 835; Folks v. 
Lee, 135 Ga. 179, 69 SE 24; Georgia 
Engineering, etc., Co. v. Horton, 185. 
Ga. 58, 68 SE 794; Sellers v. Page, 
127 Ga. 6338, 56 SE 1011; Hunter v. 


For later cases, developmerts and changes in the law see cumulative Annotations, same title, page and note number. 
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in which the record is: entered by the original 
record itself.*° It is usually held that an original 
judicial record properly verified will, if it can be 


Lissner, 1 Ga. A. 1, 58 SE 54. 
Ill.—Bannister v. Read, 6 Ill. 92; 
Joslin v, Fuller, 166 Ill. A. 43; James 
v. Conklin, 158 Ill. A. 640. 
Ind.—Swygart v. Willard, 166 Ind. 
25, 76 NE 755; State Exch. Bank v. 
Paul, 58 Ind. A. 487, 108 NE 532. 
lowa.—O’Neil v. Adams, 144 Iowa 
385, 122 NW 976. 
Ky.—Carpenter y. Julian, 180 Ky. 
580, 203 SW 323; Harbison, etc., Co. 
v. White, 114 SW 250; Conley v. 
Breathitt Coal, etc., Co., 113 SW 504; 
Farley v. Lewis, 102 Ky. 234, 44 SW 
114, 19 KyL 1255. 


La.—Smith vy. Lambeth, 15 la. 
Ann. 566. 
Me.—Northwestern Inv. Co. v. 


Palmer, 113 Me. 395, 94 A 481. 

Md.—Cross vy. Iler, 103 Md. 592, 64 
A 33; Philbin y. Thurn, 103 Md. 342, 

63 A 571. 

Mass.—De Montague v. Bacharach, 
187 Mass. 128, 72 NE 938; Bartlett v. 
Decreet, 4 Gray 111. 

Mich.—Rapley v. McKinney, 143 
Mich. 508, 107 NW 101; Hosie v. Hart, 
141 Mich. 679, 105 NW 32. 
fd aril v. Valentine, 19 Minn. 

Miss.—Payne v. Stovall, 67 Miss. 
514, 7 S 502; State Co-op. Life Assoc. 
v. Leflore, 53 Miss. 1; Lipscomb v. 
Postell, 38 Miss. 476, 77 AmD 651. 

Mo.—Beardslee vy. Steinmesch, 38 
ae 168; Dingee v. Kearney, 2 Mo. A. 

Mont.—Johnson vy. Puritan Min. Co., 
19 Mont. 30, 47 P 337. 

Nebr.—Sheibley vy. Fales, 81 Nebr. 
~795, 116 NW 1035. 

N. J.—Wood v. Price, 79 N. J. Ea. 
14, 81 A 664. 

N. Y.—Kirke La Shelle Co. v. Arm- 
strong, 173 App. Div. 232, 159 NYS 
363 [aff 224 N. Y. 582 mem, 120 NE 
886 mem]; Ward v. Sire, 52 App. Div. 
443, 65 NYS 101; Steinmetz Constr. 
Co. v. Pothemont, 164 NYS 184. 

N. C.—Lindsay v. Beaman, 128 
N. C. 189, 38 SE 811; Rawls v. Deans, 
td UN AG. 29:8. 

Pa.—Nill v. Vilsack, 247 Pa. 487, 
93 A 622; Northrup v. Pike Tp., 242 
Pa. 1, 88 A 781; Mellick v. Pennsyl- 
vania R. Co., 17 Pa. Super. 12 [rev 
wor grounds 203 Pa. 457, 53 A 
340]. 

S. C.—Stevelie v. Lowry, 4 S. C. 
LAI135; 

Tenn.—Bryan vy. Glass, 2 Humphr. 
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Tex.—Lee v. Wharton, 11 Tex. 61; 
West Lumber Co. v. C. R. Cummings 
Export Co., (Civ. A.) 196 SW 546; 
Kimmons v. Abraham, (Civ. A.) 158 
SW 256; Brasfield v. Young, (Civ. 
A.) 153 SW 180; Borden v. Le Tulle 
Mercantile Co., (Civ. A.) 99 SW 128; 
Hyde v. Baker, 26 Tex. Civ. A. 287, 
62 SW 962. 

Utah.—Thomson vy. Reynolds, 174 
P 164; Reese v. Qualtrough, 48 Utah 
23; ep 6 Pn 55: 

Wash.—Roberts v. Pacific Tel., etc., 
Co., 93 Wash. 274, 160 P 965. 

W. Va.—Davis Colliery Co. v. West- 
fall, 78 W. Va. 735, 90 SE 328; Mor- 
rison v. Leach, 75 W. Va. 468, .84 
SE 177. ; 

Wis.—Elmergreen v. Kern, 167 Wis. 
560, 168 NW 407; Durr v. Wildish, 
108 Wis. 401, 84 NW 4387; Eastman 
y. Harteau, 12 Wis. 267. 

fa] A decree is a record from the 
time of signing as fully as though it 
were enrolled, and is itself the high- 
est evidence. Smith y. Valentine, 19 
Minn. 452. 

{[b] Papers not made up into judg- 
ment roll.—When all the necessary 
papers to constitute the judgment 
roll in a foreclosure action existed, 
but were never attached together in 
the form of a roll, they were admis- 
sible in evidence in support of a title 
to property acquired under a sale 
thereof as directed by the judgment 
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prenels: Sharp v. Lumley, 34 Cal. 
{c] The minutes of a trial, cer- 


tified by the clerk, constitute’a pub- 
lic record which is admissible in evi- 


ae Peo. v. Pabon, 7 Porto Rico 
[d] Commitment papers in an ex 


parte examination as to insanity are 
admissible to show the existence of 
insanity at the time of commitment. 
Roberts v, Pacific Tel., etc., Co., 93 
Wash, 274, 160 P 965. 

[e] A certificate of a referee in 
bankruptcy showing the allowance of 
a claim may be admitted. Davis vy. 
Findley, (Ala.) 78 S 869. 

{f] Time of filing papers.—It is 
immaterial whether the papers in a 
suit competent to be used on the 
trial of another cause pending in 
the same court be filed before or 
after the trial is commenced. Turpin 
v. Bethel, 3 Ky. Op. 397. 

{g] “The judgments of inferior 
courts are usually proved by produc- 
ing from the custody the book con- 
taining the proceedings. And as the 
proceedings in these ‘courts are not 
usually made up in form, the min- 
utes, or examined copies of them, 
will be admitted if they are perfect. 
If they are not entered in books, 
they may be proved by the officer of 
the court, or by any other competent 
person. In either case resort will be 
had to the best evidence to establish 
the tenor of the proceedings, and, 
therefore, where the course is to re- 
cord them, which will be presumed 
until the contrary is shown, the rec- 
ord, or a copy properly authenticated, 
is the only competent evidence.” Shea 
v. Manhattan R. Co., 15 Daly (N. Y.) 
Lae 531 [quot 1 Greenleaf Evid. § 
513]. 

th] Dismissal.—(1) The mere fact 
that a cause has been dismissed does 
not remove the papers from the reéc- 
ord and they are admissible as 
though there had been a trial upon 
the complaint. Woods v. Kessler, 93 
Ind. 856. (2) “The dismissal of a 
suit or a part of a cause of action, 
or the withdrawal of a pleading, does 
not authorize the removal of the 
pleading itself, unless the court shall, 
for good reason, order that it be 
done. It remains a part of the rec- 
ord, and it may be relied upon if it 
is material and competent as evi- 
dence in the case.” lLyster v. Stick- 
ley, 12 Fed. 609, 610,.4 McCrary 109. 
(3) On an issue whether a suit is 
pending for the recovery of land, the 
record of such a suit, with an order 
of dismissal, is evidence to negative 
the present existence of such suit, 
but is not evidence of any fact ap- 
pearing on the record. Burks v. 
Watson, 48 Tex. 107. 

{i] Discontinuance.—In an action 
in the superior court for a personal 
injury, pleadings and proceedings in 
a prior action begun in the munici- 
pal court and discontinued by plain- 
tiff are properly excluded. Snow v. 
Revere Rubber Co., 211 Mass. 82, 97 
NE. 618. 

{j] An incomplete record has been 
rejected. Hanners y. Baker, 12 Ky. 
Op. Lats 

40. Ark.—Adams y. State, 11 Ark. 


66. 

Cal.—Clink y. Thurston, 47 Cal. 21. 

Ga.—Manning v. Webb, 1386 Ga. 881, 
72 SE 401; Sellers v. Page, 127 Ga. 
633, 56 SE 1011; Studstill v. State, 
7 Ga. 2; Peck y. Land, 2 Ga. 1, 46 
AmD 368. 

Ind.—Britton v. State, 54 Ind. 535. 

Towa.—Harrison v. Kramer, 3 Iowa 
543. 

Ky.—Blocker v. Owensboro, 110 SW 
369, 38 KyL 478. 

Me.—Sawyer v. Garcelon, 63 Me. 
25: Longley v. Vose, 27 Me. 179. 

Md.—State v. Logan, 33 Md. 1. 
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produced, be admissible in any’ court, although a 
certified copy might also be admissible,*! and al- 
though it was improper to remove the records from 


N. Y.—Steinmetz Constr. 
Pothemont, 164 NYS 184. 
N. C.—Ward vy. Saunders, 28 N. C. 


Core ys 


382. 

‘N. D.—Amundson y. Wilson, 11 
N. D. 193, 91 NW 37. = 
Pa.—Garrigues vy. Harris, 17 Pa. 


344, 


Tenn.—Nichol vy. Ridley, 5 
26 AmD 254. ie at UB ie 


Tex.—Wallis v. B 
Tex ay eauchamp, 15 
a.—Burk v. Tregg, 2 fs 
Va.) 215. a at aoleen 
Wis.—Elmergreen y. Kern, 167 


Wis. 560, 168 NW 407. 

Ont.—Paterson v. Todd, 24 U. CG. 
Q. B. 296. 

{a]| Transfer of cause.—Where a 
suit instituted in the old court of 
equity was transferred to the su- 
perior court, the original records 
thereof were admissible in evidence 
in an action in the superior court, 
a transcript thereof being unneces- 


sary. Geer v. Geer, 109 N. C. 679, 
14 SE 297. 
{b] Failure to record in compli- 


ance with statute.—The original rec- 
ords of a court have been held proper 
evidence in the court to which they 
belong, although it does not appear 
that the proceedings have been re- 
corded in a well bound book kept for 
that purpose, as required by statute, 
since the court is presumed in law 
to know its own acts. Ward wv. 
Saunders, 28 N. C. 382. 

{c] The original report of a ju- 
dicial sale is admissible in evidence 
without proof of its identity by an 
entry in the order book, as such re- 
port, found among the papers in the 
case, and purporting to be the origi- 
mal report, is prima facie *genuine. 
Hainmann vy. Mink, 99 Ind. 279. 

41. U. S.—Bradley Timber Co. v. 
White, 121 Fed. 779, 58 CCA 55. 

Ala.—Salmon y. Salmon, 13 Ala. A. 
510, 69 S 304. 

Colo.—McAllister vy. Peo., 28 Colo. 
156, 638 P 308. 


WN Deo ena v. Davis, 27 Conn. 
Fla —Huddleston v. Graham, 73 


Fla. 350, 74 S 414. 

Be ar ae v. Earnest, 80 Ill. 
Ind.—lIles v. Watson, 76 Ind. 359; 
Britton v. State, 54 Ind. 535. 

Ky.—Mason y. Fuson, 171 Ky. 111, 
186 SW 891; Blocker v. Owensboro, 
129 Ky. 75, 110 SW 369, 33 KyL 478. 

Me.—Vose v. Manly, 19 Me. 331. 

Mass.—Greene v. Durfee, 6 Cush. 
362; Odiorne v. Bacon, 6 Cush. 185. 

Mo.—Carp v. Queen Ins. Co., 203 
Mo. 295, 101 SW 78. 

Nebr.—Blair v. Kingman Impl. Co., 
87 Nebr. 7386, 128 NW 682. 

N. C.—State v. Hunter, 94 N. C. 829. 

Oh.—Morgan v. Burnett, 18 Oh. 
535; Osborn v. State, 7 Oh. 212. 

Pa.—Garrigues v. Harris, 17 Pa. 
344. 

Tex.—Houze v. Houze, 16 Tex, 598; 
Garrett v. Grisham, (Civ. A.) 156 SW 
505; Manning y. State, 46 Tex. Cr. 
326, 81 SW 957, 3 AnnCas 867. 

Vt.—Paul v. Slason, 22 Vt. 231, 54 
AmD 75; Allis v. Beadle, 1 Tyler 179. 

Va.—Ballard v. Thomas, 19 Gratt. 
(60 Va.) 14. 

N. S.—Mumford v. Acadia Powder 
Co., Ltd., 37 N. S. 375. 

Ont.—Sloan vy. Whalen, 15 U. C. 
Cc. P. 319; Paterson y. Todd, 24 U. 
Ce OEB: 3296: 

“Where the original papers in a 
judicial proceeding, sought to be in- 
troduced, are a part of the official 
records of the court where the case 
is being tried, or are brought into 
open court from the county court of 
the same county, in the custody of 
the clerk of that court, it has been 
held, under such circumstances, such 
original papers are admissible in 
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the office of the eustodian.*? 


plaint from its files.** 


evidence. ... Where, however, the 
supposed original papers of other and 
distant courts of record of this state 
are found in the hands of private 
individuals, and from this source are 
offered in evidence, a different ques- 
tion is presented.’ Hardin y. Black- 
Shear, 60 Tex. 132, 134. 

[a] A record of court martial pro- 
ceedings: is within the rule. Vose 
v. Manly, 19 Me. 331; Brooks v. Dan- 
iels, 22 Pick. (Mass.) 498. 

{b] Supersedeas bond.—In an ac- 
tion on a supersedeas bond filed in 
another county, the original bond was 
admissible, in the absence of an affi- 
davit denying its execution and plain- 


tiff was not limited to proving it by | 


certified copy. Garrett v. Grisham, 
(Tex. Civ. A.) 156 SW 505. 

[c] Where there was a specific 
waiver of the objection that a cer- 
tified copy of the record of a probate 
court was not offered, it was not er- 
ror to admit the original record, it 
being competent evidence, North 
Birmingham Lumber Co. v. Sims, 157 
Ala. 595, 48 S 84. See also Oglesby 
v. Forman, 77 Tex. 647, 14 SW 244 
(where the original record was ad- 
mitted by agreement of counsel). 

42. Peo. v. Alden, 113 Cal. 264, 45 
P 327; Stevison vy. Earnest, 80 Ill. 
513; McFadden vy. Ferris, 6 Ind. A. 
454, 32 NE 107; Brooks v. Daniels, 
22 Pick. (Mass.) 498. 

43. Georgia Engineering, etc., Co. 
v. Horton, 135 Ga. 58, 68 SE 794; 
Cramer vy. Truitt, 113 Ga. 967, 39 SE 
459 [dist Rogers v. Tillman, 72 Ga. 
479]; Ellis v. Mills, 99 Ga. 490, 27 
SE 740; Bowden v. Taylor, 81 Ga. 
199, 6 SE 277; Bigham v. Coleman, 
71 Ga. 176; Traylor vy. Epps, 11 Ga. 
A. 497, 75 SE 828; Jones v. Jones, 45 
Md. 144, 154. 

“In order to prove the existence 
of a record which does not belong 
to the same court, the proof must 
be by transcript under seal, and not 
by the original papers.” Jones v. 
Jones, supra [quot Goldsmith y. Kil- 
bourn, 46 Md. 289, 292]. 

[a] An agreement of counsel may 
authorize reception of the original 
record. Hopkins y. State, 53 Md. 502. 

44. Missouri, etc., R. Co. v. John- 
son, 115 Ark. 448, 171 SW 478. 

45. Toombs v. Spratlin, 127 Ga. 
766, 57 SE 59; Kenton Furnace R. Co. 
v. Lowder, 10 Ky. Op. 844; Mathew- 
son v. Mathewson, 81 Vt. 173, 69 A 
646, 18 LRANS 300. 

[a] Mlustration.-It is error to 
admit in evidence a judgment deed 
and execution in another case, when 
at the time of the levy and sale the 
land in controversy was in the ad- 
verse possession of appellee, such 
sale being void. Kenton Furnace 
R. Co. v. Lowder, 10 Ky. Op. 844. 

4G. Slade v. Eckler, 3 Ky. Op. 347. 

47. D. C.—Wynkoop v. Shoemaker, 
‘eee 258; Welch v. Lynch, 30 App. 
1:22, 


But in a few states 
the proof, in a court other than that where the 
record is, can only be by an authenticated copy, 
and the original record cannot be received,** and 
it has also been held that the introduction of the 
original complaint in an action in another court 
should not be permitted without proof or permis- 
sion from the latter court to withdraw the com- 
Where proceedings were 
void the record thereof has been held inadmissible,*® 
but it is otherwise in case of mere irregularity.*® 
A judicial record is not admissible where it is not 
relevant to any issue made by the pleadings in the 
action in which it is sought to be used,‘*” or where 
it is sought to be used as against one not a party 
or privy to the former proceedings;*® and it has 
been held not error to exclude a petition filed in 
another court where it was substantially the same 
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ter.*° 


and understood 
the record.®! 


Ky.—Hoskins v. Murphy, 4 Ky. Op. 
338. 4 

La.—Erwin vy. Kentucky Bank, 5 
Ibe Ura e 

N. C.—Bumgarner v. Manney, 32 
INGIC le Lad 

Pa.—Gallagher vy. Hurwitz, 66 Pa. 
Super. 69. 

Porto Rico.—Soto v. 19 
Porto Rico 584. 


Velez, 


Tex.—Wilson y. Thompson, (Civ. 
A.) 186 SW 773. 

Vt.—Taplin v. Marcy, 81 Vt. 428, 
Lalas 

48. Ala.—Davis v. Stovall, 185 


Ala. 178, 64 S 586. 
Ill.— Balenovic v. Ansick, 181 Ill. 
660 


A. A 

Ky.—Robinson v. Hudson, 56 Ky. 
Op. 256. 

Mass.—Noyes v. Boston, etc. R. 
Co., 213 Mass. 9, 99 NE 457. 

Porto Rico.—Soto v. Velez, 19 
Porto Rico 584. 

49. Cincinnati Gas, etc., Co. v. 


Coffelder, 31 Oh. Cir. Ct. 26. ’ 

50. Cobb v. Atlantic Coast Line 
R. Coz, 175 N.C. 130, 95 SE 92. 

[a] Tlustration. — In action 
against railroad for damages by 
blasting in quarry adjacent to plain- 
tiff's land, after plaintiff introduced 
an injunction order restraining blast- 
ing pendente lite, and evidence that 
defendant had violated the order, 
subsequent rules to show cause and 
the judgments thereon were properly 
excluded. ‘The judge who tried the 
case is prohibited by law from throw- 
ing the weight of his opinion upon 
the facts into the jury box. We, 
therefore, see no reason why the 
opinion and findings of fact of an- 
other judge in contempt proceedings 
should be permitted to go to the jury 
for the purpose of-influencing their 
verdict.” Cobb v. Atlantic Coast Line 
RY Con 115 Ne C180 8195 eSE 925 
9135 


51. Sands v. Saltsman, 139 NYS 
862. 
[a] Tilustration.—In an action to 


recover on certificates of deposit be- 
longing to plaintiff’s intestate, it was 
error to admit the whole of the sur- 
rogate’s record in proceedings against 
defendant to discover assets, as the 
certificates could have been produced 
by subpoena duces tecum. Sands, v. 
Saltsman, 139 NYS 862. 

52. . S—Thomas v. Hatch, 23 
F. Cas. No. 13,899, 3 Sumn. 170. 

Ala.—Monfee v. Hagan, 79 S 189; 
North Birmingham Lumber Co. v. 
Sims, 157 Ala. 595, 58 S 84; Camp- 


bell v. Hughes, 155 Ala. 591, 47 S 
45. 
ane EL Gae eee v. Bayue, 44 Cal. 


Ga.—Cox v. Cody, 75 Ga. 175. 
Ida.—Keenan v. Washington Liquor 
Co., 8 Ida. 3838, 69 P 112. 
Ill.— Bailey v. Robison, 233 Mil. 
614, 84 NE 660 [rev 137 Ill. A. 470]; 
Ford vy; Ford, 27) DSTA, 502: 
Ind.—Worthington v. Dunkin, 41 


[§ 907] bh. Records of Courts of Probate. 
records of courts’of probate upon all matters with- 
in their jurisdiction and required to be recorded 
are evidence of matters to which they relate, as in 
the ease of other courts of record.®? 
ment of an administrator, for example, may be 
shown by the original record without the produe- 
tion of the letters of administration or accounting 

for their nonproduction.5® 


[§§ 906-907 


as the petition upon which the case was being tried 
and contained no admissions not found in the lat- 
A judicial record should not be received 
where its effect might be improperly to influence 
the jury,®° nor should an entire record be admitted 
where only a few of the papers therein are rele- 
vant, and they may be secured for use on the trial 


without seeing the remainder of 


The 


The appoint- 


The record is not, how- 


Ind. 515; Morris v. Stewart, 14 Ind. 
334. 

Kan.—Jordon v. Bevins, i0 Kan. A. 
428, 61 P 985. 

Md.—Richards v. Swan, 7 Gill 366. 


Minn.—Davis v. Hudson, 29 Minn. 


27, 11 NW 136. 

Miss.—Eckford vy. Hogan, 44 Miss. 
398; Laughman vy. Thompson, 14 Miss. 
259. ? 

Mo.—Wilcox v. Moore, 199 SW 135; 


Gibson v. Shull, 251 Mo. 480, 158 
SW 322; Williams v. Mitchell, 112 
Mo. 300, 20 SW 647. 

N. H.—Remick v. Butterfieid, 31 
N. H. 70, 64 AmD 316. 

N. Y.—Lalor v. Tooker, 130 App. 


Div. 11, 114 NYS 403. 

Pa.—Com. v. Levi, 
253. 

S. D.—Murray vy. Johnson, 28 §S. D. 
571, 134 NW 206. 

Tex.—Houze v. Houze, 16 Tex. 598; 
Moore v. Belt, (Civ. A.) 206 SW 226; 
Condit v. Galveston City Co., (Civ. 
A.) 186 SW 395; Kimmons vy. Abra- 
ham, (Civ. A.) 158 SW 256; Smalley 
v, Paine, 62 Tex. Civ. A. 52, 130 SW 
739. 

[a] 


44 Pa. Super. 


Inventories and bills of ap- 
praisement (1) are admissible. Bail- 
ey v. Robison, 233 Ill. 614, 84 NB 
660. (2) Where they relate to the 
estate of a minor their admissibility 
does not depend upon the approval of 
the proceeding by the minor. Smal- 
ley v. Paine, 62 Tex. Civ. A. 52, 130 
SW 739. 

{b] Administrators’ bonds.—Since 
administrators’ bonds are required to 
be recorded and kept on file in the 
ordinary’s office, the introduction cof 
“the record’ of such a bond was 
properly allowed over objection there- 
to based on the ground that the 
original bond had not been produced 
nor a copy thereof “established.” 
Richardson v. Whitworth, 103 Ga. 
741, 30 SE 573. 

[ce] Incomplete recori.—A  pro- 
bate record is competent evidence 
to show an order by the probate 
court for the specific performance by 
an executor of a contract made by a 
testator for the conveyance of land, 
although such record contains no 
caption naming the parties, or recit- 
ing either the filing of a petition or 
notice to the executors. Williams v. 
Mitchell, 112 Mo. 300, 20 SW 647. 

{d] - Record in town clerk’s Office. 
—Where , probate . procecdings in 
which the title to land comes in ques- 
tion, are required by statute to be 
recorded in the town clerk’s office, 
as well as in the probate office, they 
are not admissible as evidence of 
title unless so recorded. Royce v. 
Hurd, 24 Vt. 620. 

[e] The probate court calendar is 
not a public record. Stark v. Stark, 
344 On) Cir Cts Neb aim OhweCine Ct. 
N. S. 398 faff 88 Oh. St. 586 mem, 
106 NE 1078 mem]. 

53. Ala.—Campbell v. Hughes, 155 
Ala. 591, 47 S A5. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Paes 
eas 


oe 
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ever, evidence of matters which are not required to 


be recorded.*4 


[§ 908] c. Justices’ 


be entered thereon.5? 


Ga.—Roe v. Sellars, 46 Ga. 550. 

Kan.—Davis v. Turner, 21 Kan. 131. 

Mo.—State v. Price, 21 Mo. 434. 
ee: C.—Browning v. Huff, 18 S.C. L. 

Tex.—Outler v. Elam, 1 Tex. A. 
Civ. Cas. § 1003. 

Eng.—Elden v. Keddell, 8 East 187, 
103 Reprint 314. 

54. Wilson v. Johnson, 152 Ala. 
614, 44 S 539; Murray v. Johnson, 28 
S. D. 571, 184 NW 206. 

[a] A rejected claim is not a rec- 
ord of the probate court so as to en- 
title it to admission, in an action on 
the claim, as proof of its presenta- 
tion and rejection without other sup- 
port than the testimony of a court 
clerk that it was a part of the pro- 
bate records; and it is inadmissible 
without verification of the signature 
of the administration indorsed to a 
rejection thereon. Murray v. John- 
28 S. D. 571, 134 NW 206. 

55. Cal.—Beardsley v. Frame, 85 
Cal. 134, 24 P 721. 

Colo.—Grimes v. Greenblatt, 47 

Colo. 495, 107 P 1111, 19 AnnCas 608; 


Baur v. Beall, 14 Colo: 383, 23 P 
345. 

Conn.—West v. Hayes, 51 Conn. 
633. 

Ga.—Gittens v. Whelchel, 12 Ga. 


A. 141, 76 SE 1051. 
Ida.—Keenan v. Washington Liquor 
Coy 8) ldaw33 3" 69) Bolte 


Ill—Downey v. Peo., 117 Ill. A. 
691. 
Iowa.—Plummer v. Harbut, 5 Iowa 


308. 
Mass.—McGrath v. Seagrave, 2 Al- 
len 443, 79 AmD 797. 

N. Y.—Carshore v. Huyck, 6 Barb. 
ae Pollock v. Hoag, 4 E. D. Smith 
473. 

N. C.—State v. Voight, 90 N. C. 
741. f 

Pa.—Knapp v. Miller, 133 Pa. 275, 
19 A 555; Dean v. Connelly, 6 Pa. 
239: Dennison v. Otis, 2 Rawle 9. 

Tex.—Willis v. Nichols, 5 Tex. Civ. 
A. 154, 23 SW 1025. 

vVt.—Story v. Kimball, 6 Vt. 541. 

Ont.—Hamilton v. Broatch, 17 Ont. 
679; Kerby v. Elliot, 13 U. C. Q. B. 
367. 

[a] Discontinuance.—Where a suit 
before a justice of the peace is 
terminated by any act or agreement 
of the parties, which amounts to a 
discontinuance of the action direct- 
ly or indirectly, it is a part of the 
official duty of the justice to enter 
such act or agreement upon his dock- 
et and the docket entry_is evidence 
of the same. Cope v. Risk, 21 Pa. 
59. 

[b] A justice’s docket entry of a 
judgment is the highest evidence of 
the judgment rendered. Gittens v. 
Whelchel, 12 Ga. A. 141, 76 SE 1051. 

{[c] Admissibility of minutes of 
justice in lieu of formal record.— 
(1) The files and minutes of pro- 
ceedings in a justice’s court, from 
which a record was to be made, were 
not proper evidence of the judgment 
where the justice was still alive, and 
there was no necessity for receiving 
any other than either the record of 


Records. 
dockets, or minutes of the proceedings in the courts 
of justices of the peace, if properly authenticated 
and proved, have frequently been held to be ad- 
missible;** and this, although authenticated copies 
thereof would also have been admissible.5¢ 
evidence has been admitted whether the keeping 
of a justice’s docket was required by statute” or 
not;°* but it has been held that where the law re- 
quires a docket to be kept by a justice, it will be 
evidence of nothing not required or authorized to 
A summons purporting to 
have been issued by a justice, but not in any way 
authenticated or certified, is inadmissible in evi- 
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dence ;°° and, in the absence of a statute authorizing 


proof in this manner, a justice’s minutes of the 


The records, 


mony. 
[$§ 909] 


Papers, Etc. 
Such 


ble.&? 


be received.*® 


the judgment, or a certified copy 
thereot. Strong v. Bradley, 13 Vt. 9. 
To same effect Nye v. Kellam, 18 Vt. 
594. (2) But where the justice had 
died without making a formal record 
the minutes were held admissible. 
Story v. Kimball, 6 Vt. 541. (3) Un- 
der statute in Connecticut making 
the files and minutes of a deceased 
justice admissible in evidence in a 
suit on the judgment rendered by 
him, where he has neglected to make 
up the record, it is. not necessary 
that the minutes shall be technically 
full and accurate, but that, if they 
are full enough to show that a judg- 
ment was actually rendered, they are 
ponrsible. West v. Hayes, 51 Conn. 


{d] Inmaccuracy.—The fact that 
recitals of certain facts in the dock- 
et are incorrect does not render the 
docket inadmissible as to other facts. 
O’Neil v. Adams, 144 Iowa 385, 122 
NW 976. 

[e] When not admissible.—In a 
suit to enjoin execution under a 
judgment of the county court, the 
judgment of the justice court where- 
in suit was begun is not admissible 
as part of the record or pleading to 
show nature of the action. McCord 
COmBVAE Red ae GCLexaGive SAS) 178 SW. 


649. 

{f] In Florida under Acts (1898), 
p 115 ec 4723, only final judgments 
and decrees rendered and entered in 
the circuit courts and certified copies 
thereof are admissible as prima 
facie evidence of the entry of such 
judgments and decrees, and the stat- 
ute does not apply to judgments ren- 
dered by a justice of the peace and 
docketed with the clerk of the circuit 
court as provided by Rev. St. (1892) 


§ 1624, Palmer v. Parker, 52 Fla. 389, 
42 S 398. 
56. Ga.—Harrell v. Kelley, 21 Ga. 


A. 525, 94 SE 830. 
Ind.—Kennard v. Carter, 64 Ind. 
31; Miller v. State, 61 Ind. 503. 
Me.—Folsom v. Cressey, 73 Me. 
270; State v. Bartlett, 47 Me. 396. 
Mass.—Day v. Moore, 13 Gray 522. 
Mo.—State v. Chambers, 70 Mo. 


625. 
57. Reed v. Whitton, 78 Ind. 579. 
{a] Production of original papers 


unnecessary.—The docket of a jus- 
tice of the peace is competent evi- 
dence, without the original papers, 
when properly identified by the oral 
testimony of the justice as a com- 
plete record. Redelsheimer v. Miller, 
107 Ind. 485, 8 NE 447. 

{b] Effect of statute requiring 
filing of papers.—Under a statute re- 
quiring the justice to take minutes 
of the examination of a garnishee, 
and file the same with the other pa- 
pers in the cause, an entry on a jus- 
tice’s docket, instead of on a separ- 
ate piece of paper to be filed in the 
cause, of the minutes of an examina- 
tion of a garnishee defendant. would 
not be admissible to prove the ex- 
amination, in the absence of any 
showing that it constitutes the orig- 
jnal and only minutes of such ex- 


amination, and especially not where ! 


testimony of a party in a case before him are not 
admissible for the purpose of proving such testi- 


d. Docket Entries, Minutes, Original 

The rule has been laid down in some 
of the eases that docket entries or entries in a judg- 
ment book, which are merely minutes or memoranda 
of a judgment and the proceedings, are not admissi- 
But where a formal record is not required 
to be kept by law, docket entries which are per- 
mitted as a substitute for a formal record may 
Moreover the rule supported by nu- 
merous authorities is that until the record is fully 
extended the docket is the record and the files, min- 


it appears probable that other min- 
utes were in fact taken and placed on 
He files. Watson v. Kane, 31 Mich. 


{c] Judgment indorsed on sum- 
mons.—Under Ga. Code § 457, requir- 
ing a magistrate to keep a docket, 
and enter his judgment on it, and 
§ 4143, requiring the officer serving 
@ summons to return the original 
with an entry of service thereon to 
the justice, who shall file and pre- 
serve it with the other papers per- 
taining to his office, a summons from 
a justice’s court, with the judgment 
in the case indorsed on it, is not ad- 


missible to prove the judgment. 
aap’ v. Cole, 84 Ga. 147, 10 SH 
-o8: Chapman vy. Dodd, 10 Minn. 


es Ill.—Peo. v. Hayes, 63 Ill. A. 


its 
Ind.—Stinson v. State, 2 Ind. 434. 

Mo.—Brown v. Pearson, 8 Mo. 159; 
Perry v. Block, 1 Mo. 484; Fabien v. 
aaa 134 Mo. A. 193,°114 SW 
80. 

Bren J.—Hunt vy. Boylan, 6 N. J. L. 
Se ik aoa v. State, 21 Oh. St. 

[a] hig principle hag been ap- 
plied to docket entries relating to the 
issuance of executions to constables 
or other officers and returns thereon. 
Peo. v. Hayes, 63 Ill. A. 427; Stinson 
v. State, 2 Ind. 434; Mahan v. Pow- 
er, 6 Blackf. (Ind.) 445; Gott v. Wil- 
liams, 29 Mo. 461; Hunt v. Boylan, 
ONIN. p eecbuay 2 has 

60. Chapman v. Duffy, 20 Colo. A. 
471, 79 P 746. 

61. Eggett v. Allen, 119 Wis. 625, 
96 NW 8038; Zitske v. Goldberg, 38 
Wis. 216. 

Mode of proving former testimony 
f@enerally see supra §§ 527-532. 

1 U. S.—Leveringe v. Dayton, 
trai Cas, No. 8,288, 4 Wash. C. C. 
Ariz.—Bailey v. Kenagy, 16 Ariz. 
272, 144 P 636. 

Ill.—Steele v. Steele, 89 Ill. 51. 

Minn.—Brown v. Hathaway, 10 
Minn. 303. 

Miss.—Lehr v. Hall, 6 Miss. 54. 

N. Y.—Baker vy. Kingsland, 10 
Paige 366, 367. 

Okl.—Bouquot v. Aard, 54 Okl. '55, 
153 P 1104. 

Vt.—Gibson v. Holmes, 78 Vt. 110, 
62 A 11, 4 LRANS 4651. 

Eng.—Godefroy v. Jay, 1 M. & P. 
603. 
“The copy of the docket never was 
legal evidence to prove the existence 
of a judgment, except! in some special 
cases provided for by statute. The 
record of the judgment, or a sworn 
or excmplified copy thereof, must be 


produced.” Baker vy. Kingsland, 
supra. 

fa] A coroner’s minutes of an in- 
quest have been rejected. Brown v. 
Com., 13 Ky. On. 838. 

63. U. S.—Philadelphia, etc. R. 


Co. v. Howard, 13 How. 305, 14 L. 
157: In re Coleman, 6 &. Cas 
2,980, 15 Blatchf. 406. 


ed, 
No. 
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utes, and entries therein are admissible;** and this 
although a certified copy of the same is obtainable.® 
It has also been considered that docket entries 
required by law showing that there is a judgment 
are not admissible in connection with the judg- 
A formal permanent entry of judgment 
upon the judgment book has been held to be the © 
original record, and therefore evidence of the judg- 
ment without the filing of the judgment roll.% 
On the trial of an issue of nul tiel record in the 
same court where the alleged record is kept, it is 
not necessary to produce a formal record of the 
alleged proceedings, but it is sufficient to have the 
docket entries and original entries laid before the 


ment.®® 


court for its inspection.®§ 


The fact that abbreviations are used in docket 
entries does not render them inadmissible if the 


Omer Ce 


Mich.—Emery v. Whitwell, 6 Mich. 
474; Lothrop v. Southworth, 5 Mich. 


Mass.—Com. v. Bolikom, 
1 


436; Prentiss v. Holbrook, 2 Mich. 

372; Norvell v. McHenry, 1 Mich. 

227; Crane v. Hardy, 1 Mich. 56. 
Mo.—Davis v. Dawson, 273 Mo. 


499, 201 SW 524. 

Eng.—Reg. v. Yeoveley, 8 A. & E. 
806, 35 ECL 853, 112 Reprint 1048; 
Arundell v. White, 14 East 216, 104 
Reprint 583. 

[a] Copies from the minute book 
of the house of lords have been ad- 
mitted as evidence of a decree be- 
cause it was not the practice to make 
a formal record. Jones v. Randall, 
1 Cowp. 17, 98 Reprint 944, Lofft 383, 
428, 98 Reprint 706, 730. 

64. Ala.—Gay v. Rogers, 109 Ala. 
624, 20 S 37; Gandy v. State, 86 Ala. 
20, 5 S 420; Governor v. Bancroft, 16 
Ala. 605. 

Fla.—Mansfield v. Johnson, 51 Fla. 
239, 40 S 196, 120 AmSR 159. 

Ga.—Gaskill v. State, 64 Ga. 562. 

Iowa.—Mahaska County v. Bennett, 
150 Iowa 216, 129 NW 8288. 

Page tect dae v. Michel, 11 Rob. 

Me.—Davis v. Smith, 79 Me. 351, 


10 A 55; Jay v. East Livermore, 56 
Me. 107; Chamberlain v. Sands. 27 
‘Me. 458. 


Mass.—Townsend v. Way, 5 Allen 
426; Central Bridge Corp. v. Lowell, 
15 Gray 106; Read v. Sutton, 2 Cush. 
alg Was Pruden v. Alden, 23 Pick. 184, 
34 AmD 51. 

N. J.—State v. Warady, 78 N. J. L. 
eek 690, 75 A 977 [cit Cyc]. 

. G—Walker v. Greenlee, 10 N. C. 
ogi 


Oh.—Chapman v. Seely, 8 Oh. Cir: 
Ct. 179, 4 Oh. Cir. Dec. 395. 

Pa.— Wilkins v. Anderson, 11 Pa. 
899. 

Porto Rico.—Peo. v. Pabon, 7 Por- 
to Rico 379. 

Tex.—Glenn vy. Ashcroft, 2 
Unrep. Cas. 447, 


Tex. 


Utah.—Thomson vy. Reynolds, 174 
P 164. 
Vt.—Lowry v. Cady, 4 Vt. 504, 24 


AmD 628. 

Wis.—Halfhill v. Malick, 145 Wis. 
200, 129 NW 1086; Jackson v. Astor, 
1 Pinn. 137; 39 AmD 281. 

[a] ®o show institution of suit.— 
The docket entries of a suit, appear- 
ance, plea, and issue are admissible 
to show that a suit has been brought. 


Ruggles vy. Gaily, 2 Rawle (Pa.) 
eoren 
{b] Entry on trial list.—A trial 


list of a stated term is a monument 
of the record, from the entries upon 
which the record may be made up at 
any distance of time; and an entry 
made thereon by the president judge 
of a substitution of a defendant in 
ejectment is sufficient evidence of 
such substitution, although not 
transferred by the clerk. Wilkins v. 
gn dersen, iveehay? 399Nwides -enilas 
134. 


EVIDENCE 


rendered.?? 
The 


perior court.” 


{[c] Absence of judge——An entry 
in the minutes that the judge was 
absent when parties were adjudged 
bankrupts is sufficient evidence of 
such absence. Horton v. Haralson, 
130 La. 1008, 58 S 858. 

{[d] As evidence of compromise.— 
‘It appears from the record that an 
order was taken in open court, both 
parties being either present or rep- 
resented by counsel, sanctioning the 
compromise, which order was entered 
on the minutes of the court; and it 
further appears that ‘said minutes of 
the court were examined and ap- 
proved by the presiding judge the 
same day the crder of compromise 
was entered thereon. The minutes 
of the court, if not conclusive evi- 
dence of the consent and written or- 
der of the court sanctioning the com- 
promise. furnish the strongest sort 
of presumptive evidence of that fact, 
if the public records of the courts 
are presumed to speak the truth. In 


|our judgment the record furnishes 


sufficient evidence that the compro- 
mise of the suit received the consent 
and approval of the judge and the 


coun Gaskill v. State, 64 Ga, 562, 
[e] The minutes of a trial certi- 


fied by the clerk of the court consti- 
tute a public document, which is ad- 
missible in evidence, and the genu- 
ineness and validity of which is as- 
sumed until the contrary is proved. 
Peo. v. Pabon, 7 Porto Rico 379. 

{f] Stenographer’s minutes.—The 
Michigan statute authorizing the 
minutes of the official stenographer 
to be used in settling a bill of excep- 
tions does not give them the charac- 
ter of record evidence. Edwards vy. 
Heuer, 46 Mich. 95, 8 NW 717. 

{g] Ancient minutes—Where a 
purchaser under a sheriff, in support 
of his title, produced a mere memo- 
randum from the clerk’s docket of 
the amount of the judgment, dated 
in 1783, and proved that nothing 
more could be found, it. was held 
that the entry, having been made in 
a new and frontier county, during the 
Revolutionary War, might be re- 
ceived as a record. Walker v. Green- 
lee; 10 N.C 281; 

65. Luce v. Dexter, 135 Mass. 23. 


66. Shipley v. Fox, 69 Md. 572, 
16 A 275. 
pt Williams v. McGrade, 13 Minn. 

68. Lerian v. Rohr, 66 Md. 95, 5 
A 867. 

69. eet v. U. S., 209 Fed. 740, 
126 CCA 46 


70. A Becrtretcte v. Wheeler, 36 Ill. 
114, 85 AmD 888; Miller vy. Wolf, 63 
Iowa 238, 18 NW 889; Gilbert v. Mc- 
HBachen, 38 Miss, 469. 

fa] Available only to refresh 
memory.—The judge’s notes can be 
resorted to only as memoranda to 
refresh the memory of the judge 
who made them, Grimm y. Hamel, 2 
Hilt. (N. Y.) 434. 

[bob] A memorandum made by a 


original 
on file in the office where the court records are 
kept, may be used in evidence if the complete ree- 
ord has not been made up,’* and it has even been 
held that the original separate papers in an in- 
ferior court may be received in evidence in a su- 


y an 


[$ 909° 


meaning of such abbreviations is apparent.®° 

The judge’s minutes or notes have been held not 
to be evidence,’? although there is also authority 
for the contrary view,”! and it has been held that 
such minutes are admissible in the absence of a 
record as tending to show the judgment actually 


detached papers in a_ suit, 


But when a formal or technical 


judgment roll has been made up, it and not the 
original papers or docket entries is the legal evi- 
dence to establish what the record contains,” at 


probate judge in a “court calendar” 


kept by him: ‘Divorce granted... . 
Judgment against defendant’’—not 
being made in a public record 


reyuired to be kept in probate court, 
is not admissible to establish a ju- 
dicial finding thereof nunc pro tune 
by his successor in office. Stark v. 
Stark, 34 Oh. Cir. Ct. 135, 17 Oh. Cir. 


Ct. N. S. 398 [Laff 88 Oh. St. 586, 106 
NE 1078]. . 
71. Haddow v. Lundy, 59 N. Y. 


320, 330 (“An exception was taken 
to the admission in evidence of the 
minutes of the surrogate, at the 
cross-examination of the defendant 
had before him on the proceedings 
for the revocation of the letters of 
administration. He testified that he 
kept the minutes and endeavored to 
keep them accurately, and believed 
that he had done so, and had no dis- 
tinct recollection of what she testi- 
fied to independent of his minutes. 
The defendant objected to their ad- 
mission on the grounds: First, that 
the statute required that the tes- 
timony in such cases should be made 
matter of record and that the record 


should be produced. ... The pro- 
vision of the statute is (2 R. S., 80, 
§ 57), that the testimony in such 


cases shall be reduced to writing and 
shall be entered by the surrogate in 
@ proper book to be provided, and 
preserved as a part of the books of 
his office. The statute does not even 
say that this book shall be evidence, 
and if it did, the original from which 
the entry was made would be higher 
evidence. It is merely directory, and 
it does not even appear from the 
case that the original minutes of- 
fered were not contained in a book. 
We think there is no substance in 
this exception”). 

72. Mahaska County v. 
150 Iowa 216, 1389 NW 8388. 

73. Wharton v. Thomason, 78 Ala, 
45; Watts v. Clegg, 48 Ala. 561; Buf- 
fington vy. Cook, 39 Ala. 64; Barron 
v. Tart, 18 Ala. 668; Ansley v. Car- 
los, 9 Ala. 973; Sharp v. Lumley, 34 
Cal. 611; Peck vy. Land, 2 Ga. 1, 46 
AmD 368; Morgan vy. Burnett, 18 Oh. 
535; Sutcliffe v. State, 18 Oh. 469, 51 
AmD 459. > 

74. State v. Bartlett, 47 Me. 396; 
Lash v. Thomas, 86 N. C. 318; Allis 
v. Beadle, 1 Tyler (Vt.) 179. 

[a] Effect as evidence.—Where 
original papers in an action in a 
justice’s court are admitted as evi- 
dence, they are received as evidence 
of everything which will appear from 
a certified transcript of the record 
of their enrollment. Lash Vv. 
Thomas, 86 N. C. 318. 

75. Ala——Goggans vy. Myrick, 131 
Ala. 286, 31 S 22; Duncan v. Freeman, 
109) “Ala 85,19 S 2433" “Watts tev. 
Clegg, 48 Ala. 561; Brown vy. Isbell, 11 
Ala. 1009. 

Conn.—Waterbury _Lumber, etc., 
Co. vy. Hinckley, 75 Conn. 187, 52 A 


Bennett, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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least in the absence of evidence that the record 
On proof of the loss 
or destruction of an original paper, regular docket 
or 
randa kept by the clerk’® may be received. But 
an execution itself is the best evidence of its exist- 
ence and contents,7°? and its loss or destruction 
must be shown to render the secondary evidence 


has been lost or destroyed.*® 


entries in relation thereto 77 


admissible.®° 
[§ 910] e. 


ly sets forth.*} 


Iowa.—Baxter v. Pritchard, 113 
Iowa 422, 85 NW 633. 

Me.—State v. Bartlett, 47 Me. 396. 

Vt.—Gibson vy. Holmes, 78 Vt. 110, 
62 A 11, 4 LRANS 451; Austin v. 
Howe, 17 Vt. 654. 

[a] Not competent to add to rec- 
ords.—Upon the trial of an indict- 
ment for a misdemeanor a memoran- 
dum in the minute book showing the 
dismissal of a former indictment and 
a re-reference of the prosecution to 
the grand jury is not competent evi- 
dence to show the indictment under 
which defendant is being tried 
is a continuance of the prosecution 

. begun in the former indictment. Ifa 
prosecution in the circuit court has 
been continuous it can be shown in 
no other way than by the records of 
the court, of which the minute book 
does not form a part. Kentucky 
Gravel Road Co. v. Com., 16 KyL. 153. 

[b] Inferior courts.—‘‘The pre- 
sumption is, that the records of in- 
ferior courts are regularly made up, 
and though such records, or duly 
authenticated copies thereof, are 
deemed evidence of the highest char- 
acter, and cannot be explained or con- 
tradicted by parol testimony or ex- 
traneous documents, that fact does 
not exclude the original papers on 


which such records are founded. 
Hither are competent evidence.” 
State v. Bartlett, 47 Me. 396, 402. 


76, Waterbury Lumber, etc., Co. 
v. Hinckley, 75 Conn. 187, 52 A 739. 
77. Ellis v. Huff, 29 Ill. 449; Dun- 
lap v. Berry, 5 Il. "327, 39 AmD si8s 


Buchanan y. Moore, 10 Serge. & 
(Pa.) 275. 
78. Brown v. Campbell, 33 Gratt. 


(74 Va.) 402 (where the records of a 
clerk’s office were destroyed, includ- 
ing presumably three executions on a 
judgment, the clerk’s memorandum 
kept in the office showing the date of 
the issue of each execution, when re- 
turnable, and that the first two were 
returned, but Showing a black mark 
opposite the date the third was re- 
turnable, indicating that no return 
was made, would be received, and the 
court would presume therefrom that 
the first two were returned unsatis- 
fied and that the third was never re- 
turned). 

79. See cases infra note 80. 

go. Ayers v. Roper, 111 Ala. 651, 
20 S 460; Patterson v. Drake, 126 Ga. 
478, 55 SE 175; Vincent v. Hupf, 4 
sere) & Re GPa.) 298. 

81. Conn.—Fairfield County Bar 
v. Taylor,)60 Conn. 11, 22 A 441, 13 
LRA 767. ; 

Ind,—Miles v. Wingate, 6 Ind. 458; 
ert v. Dygert, 4 Ind. A. 276, 29 


NE 4 
(ee leet v. Smith, 22 Iowa 
16 


Ky,--Konee v. Com., 1389 Ky. 66, 129 
SW 327. 


Pa.—Numbers v. Shelly, 78 Pa. 426. 

“A record is an entire thing, and 
if admissible for any purpose, all its 
parts are received.” State v. Haw- 
kins, 81 Ind. 486, 487. 

g2. Ala.—Fail v. Presley, 50 Ala. 
342. 

as Ay ada v. Paul, 4 Ind. A. 463, 
31 NE 42.- 

es —Gregory v. Pike, 94 Me. 27, 46 


A 793 
N. Y.—Keller v. Morton, 63 Misc. 


Matters Included in Record. Since 
the record as a whole imports verity every part 
of it is admissible to prove that which it legitimate- 
Hence the rule admitting records 


EVIDENCE 


other memo- 


ceedings.®® 


340, 117 NYS 200. 

N. C.—Modlin vy. Atlantic F, Ins. 

Co., 151 N. C. 35, 65 SE 605. 
Pa.—Com. v. Monongahela Bridge 

Co., 216 Pa. 108, 64 A 909, 8 AnnCas 

1073; Numbers y. Shelly, 78 Pa. 426. 

Tex.—Pecos, etce., R. Co. v. Blasen- 
game, 42 Tex. Civ. A. 66, 983 SW 187. 

{a] Pleadings not signed or sworn 
to are admissible. Pecos, etc., R. Co. 
v. Blasengame, 42 Tex. Civ. A. 66, 
93 SW 187. 

[b] Pleadings written in pencil.— 
A demurrer or plea found among the 
original papers in a cause, and in 
the handwriting of defendant’s attor- 


ney, cannot be rejected as evidence 
because written with a pencil. Fail 
v. Presley, 50 Ala. 342. 

83. Ala.—Dominick v, Randolph, 
124 Ala. 557, 27 S 481. 

Cal.—Colton Land, ete, Co. v. 


Swartz, 99 Cal. 278, 33 P 878. 
eon te, 7 Wplenys v. Parmelee, 2 Root 
181 
Ga.—Wallace vy. Jones, 93 Ga, 419, 
21 SE 8&9. 
Ind.—Swope v. Paul, 4 Ind. A. 463, 
31 NE 42. 
Moo v. Smith, 22 Iowa 
Md.—State v. Logan, 33 Md. 1. 


a iliosred anges v. Kearney, 2 Mo. A. 
N. C.—Archibald v. Davis, 49 N. C. 


aS. 
Pa.—Knapp v. Miller, 183 Pa. 275, 


19 A 555; Numbers y. Shelly, 78 
Pa. 426. 
[a] A bond to dissolve an attach- 


ment being provided for by law, it 
becomes a part of the record, so that 
a copy of it as such part of the rec- 
ord is clearly admissible evidence 
under the provisions of the Mary- 
land code. Shipley v. Fox, 69 Ma. 
512,16 .A 275) 

[b] Detters.—Where letters ap- 
pear in the transcript of record of- 
fered in evidence of a case wherein 
a consent decree was rendered many 
years before, and they appear to have 
some relevancy to the fact of the 
consent, they may be treated as a 
part of the record, and be received 
in evidence therewith. Wallace v. 
Jones, 93 Ga. 419, 21 SH 89. 

[c] Receipt acknowledging ypay- 
ment of judgment.—A receipt ac- 
knowledging payment in full of a 
judgment, indorsed upon a properly 
authenticated record of the proceed- 
ings, is a part of the record, and as 
such admissible as written evidence. 
Lothrop v. Blake, 3 Pa. 483 

{d] Judgment roll containing two 
judgments.—Where a judgment roll 
offered in evidence contains two 
judgments, the last in point of time 
will be treated as the true and final 
judgment, and the prior judgment 
will not be considered as forming 
part of the roll so as to affect its 
admissibility. Colton Land, etc., Co. 
v. Swartz, 99 Cal. 278, 33 P 878. 

fe] Unrecorded matters referred 
to by record.—In an action on a pro- 
bate bond, an account on the files of 
the court, referred to by the record, 
may be produced in evidence, and 
read as part of the files, although it 
was not recorded. Wolcott vy. Par- 
He Ss 2 Root (Conn.) 181. 

Moore v. Leftwitch, 1 Stew. & 
120 ena 254: Swope v. Paul, 4 Ind. 
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in proof of judicial proceedings includes all plead- 
ings ®* and all entries and papers legitimately form- 
ing a part of the record,®® at least where such evi- 
dence is material and otherwise competent.*+ 
execution or other writ and the return of a sheriff 
or other officer thereon, made pursuant to law, are, 
when filed, a part of the record of the court, and 
admissible as such.®® 
applies, however, only to such matters as are legiti- 
mately a part of the record and not to mere col- 
lateral papers incidentally connected with the pro- 
Thus bills of exceptions have been held 
not to form a part of the record so as to entitle them 


An 


The rule admitting records 


A. 463, 31 NE 42; Numbers y. Shelly, 


78 Pa. 426; Oakes v. Prather, (Tex. 
Civ. A.) 81 SW 557. 
85. U. S.—Shoup v. Marks, 128 


Fed. 22, 62 CCA 540. 

Ala.—Gunn v. Howell, 35 Ala. 144, 
73 AmD 484; Creagh v. Savage, 14 
Ala. 454; Hardy v. Gascoignes, 6 
Port. 447. 

Ark.—Snider v. Greathouse, 16 Ark. 
72, 68 AmD 64. 

Ill.—Ellis v. Huff, 29 Ill. 449; Dun- 
lap v. Berry, 5 Ill. 327, 39 AmD 413. 

Me.—State v. Lang, 63 Me. 215. 

Md.—State v. Logan, 33 Md. 1. 

Miss.—Harrington v. O’Reilly, 17 
Miss. 216, 48 AmD 704. : 

Mont.—Heyfron v. Mahoney, 9 
Mont. 497, 24 P 93, 18 AmSR 757. 

Nebr.—Nelson v. Brisbin, 5 Nebr. 
unor) 496, 98 NW 1057. 

J.—Brewster Vac wall; .20aN. edi 
L. v6, 38 AmD 547. 

N. Y.—Bechstein vy. Sammis, 10 
Hun 585. 
N. C.—Peebles v. Pate, 90 N. C. 


48; Loftin v. Hugins, 13 N. C. 10. 
ot erry v. Whipple, 38 Vt. 
78. 

Va.—Rowe v. Hardy, 97 Va. 674, 


384 SE 625, 75 AmSR 811 

{a] Necessity of recording.—(1) 
An execution not recorded in the of- 
fice from whence it issued, although 
recorded in the records of the town 
clerk, could not be admitted as evi- 
dénce of title. Barney v. Cuttler, 
1 Root (Conn.) 489. (2) The original 
execution is evidence of its own con- 
tents, notwithstanding it has been 
incorrectly recorded. Perry v. Whip- 
ple, 38 Vt. 278. (3) Although a writ 
and levy had not been actually re- 
turned and filed, but were still in 
the hands of the sheriff, a written 
document identified as the inventory 
made on the execution was admis- 
sible. Brewster v. Vail, 20 N. J. L. 
56, 38 AmD 547. 

{[b] Execution returned after re- 
turn day.—(1) The mere fact that an 
execution was not returned and filed 
until after the return day does not 
destroy the effect’ of the writ and 
the return indorsed thereon as record 
evidence. Rowe vy. Hardy, 97 Va. 674, 
34 SE 625, 75 AmSR 811. (2) But 
it has been held that a receipt of 
payment of a judgment indorsed upon 
an execution and bearing date more 
than ten months after the return 
day is no part of the record and is 
not admissible as such, where it does 
not appear that the writ was re- 
ceived by the sheriff and acted upon 
while it was in foree. Chipman v. 
Fambro, 16 Ark. 291. 

(c] Indorsements by a sheriff on 
an execution are not competent evi- 
dence that land was sold thereunder, 
as the office of a return is to show 
the satisfaction or the failure to 


make satisfaction. Kimmel y. Meier, 
LOG AM, ASsZ ba. 

sé. Ala.—Gunn vy. Howell, 35 Ala. 
144, 783 AmD 484. 

Ind.—State v. Hawkins, 81 Ind. 


486. 
Kan.—Dempster Mill Mfg. Co. Vv. 
Fitzwater, 6 Kan. A. 24, 49 P 624, 


Ky.—Gaither v. Brooks, 1 A. K. 
Marsh. 409; Patton v. Kennedy, 1 
A. K. Marsh. 389, 10 AmD 744, 


168 P 730, 732 [cit Cyc]. 
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to admission,®’ the sole objeet of a bill of exceptions 
being to certify the facts embodied therein to an 
appellate tribunal and to enable the appellate court 
to revise the proceedings of the inferior court.*® 
An opinion of the court has been held not ad- 
missible in evidence,®® at least where not authen- 
ticated,®°° but on the other hand an opinion which 
served the purpose of findings has been held ad- 
missible to prove the ground upon which the de- 
cree proceeded,®! and in an action to recover an 
attorney’s fee which was contingent upon securing 
a decision of the supreme court sustaining the valid- 
ity of certain municipal bonds, the published official 
report of the court’s opinion was held admissible 


to show the holding.®? 


{[§ 911] f. Authentication of Records—(1) In 
The book of records of a court proves itself 
when offered in evidence in the same court, since a 
court will take judicial notice of its own records. 
It is necessary, however, before any original record 
can be received in evidence in another court that 


General. 


the court be satisfied by legal 


[a] Testimony not a part of rec- 
ord.—Mestier v. New Orleans, etc., 
R. Co., 16 La. Ann. 354; Florance vy. 
Bachemin, 3 La. Ann. 174. 

{b] Depositions in probate pro- 
ceedings.—Depositions taken in a 
proceeding in the probate court 
against an executor for the payment 
of legacies are not necessarily a 
part of the record, except on appeal 
to the high court of errors and ap- 
peals, and hence they are not admis- 
sible in an action in the circuit court 
to charge a Surety on the executor’s 
bond. Lipscomb vy. Postell, 38 Miss. 
476, 77 AmD 651. 

87. May v. International L. & T. 
Co., 92 Fed, 445, 34 CCA 448; O’Neall 
v. Calhoun, 67 Ill. 219; Miles v. Win- 
gate, 6 Ind. 458; Shotwell v. Ham- 
blin, 23 Miss. 156, 55 AmD 83. 

88. Shotwell v. Hamblin, 23 Miss. 
156, 55 AmD 88; Robinson v. Lane, 
22 Miss, 161, 

89. Wixson v. Devine, 67 Cal. 341, 
7 P 776; Cullen vy. Higgins, 138 Ill. 
A. 168. 

90. Wixson v. Devine, 67 Cal. 341, 


776. 
91. Cahill v. Liverpool Standard 
Marine. Ins\Co., 204° N. ¥: 2190, 997 
NE 486 [aff 139 App. Div. 780, 124 


NYS 496]. 

92. Keeler vy. Hoyt, 57 Colo. 120, 
AON PS 191; 

93. Taylor v. Adams, 115 Ill. 570, 
4 NE 837; Robinson v. Brown, 82 
Tll. 279; Prescott v. Fisher, 22 Ill. 
390; McDonald vy. Carson, 94 N. C. 
497; Wallis v. Béauchamp, 15 Tex. 
303. 


[a] A writ of fieri facias under 
the seal of the court reyuires no 
proof to render it admissible in evi- 


dence. State v. Lowrance, 64 N. C. 
483. 
[b] A sheriff’s return is admis- 


sible in the court in which the sheriff 
is an officer without proof of his 
handwriting. McDonald v. Carson, 
94 N. C. 497. See also Barron v. 
Tart, 18 Ala. 668, 672 (‘Neither was 
it incumbent on the defendant in 
error to prove the handwriting of 
the sheriff, or his deputy, who en- 
dorsed the levy, but the law requir- 
ing such endorsement to be made con- 
siders it true, until impeached’’). 

94. T1l1—Dixon v. Smith-Wallace 
Shoe Co., 204 Ill. A. 336 [aff 283 Tl. 
234, 119 NE 265]; Railway Officials’, 
ores Acc. Assoc. v. Coady, 80 Ill. A. 

Ind.—Bannister v. Grassy Fork 
Ditching Assoc., 52 Ind. 178; Dough- 
ton v. Tillav, 4 Blackf. 438. 

Iowa.—Pellersells v. Allen, 56 
Towa 717, 10 NW 261. 

La.—Wood v. Fitz, 10 Mart. 196. 


EVIDENCE 


to be.94 


their identity.°® 
(§ 912] (2) 
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evidence that the alleged record is what it purports 
This may be shown by producing in court 
either the keeper of the records,®® or his deputy,°® 
and ascertaining from him on oath that it is a record 
of his office, or, it is said, by his certificate to the 
same effect under the seal of court.% 
been held that an original record may be proved 
to be such by any person who can identify it,°* and 
that original files in judicial proceedings, when 
offered in evidence merely to show that they exist, 
may be admitted on any satisfactory evidence of 


It has also 


Justices’ Records. The docket of 


a justice is evidence per se where it is offered in a 


cause before the same justice;! and the original 


itself.§ 
and competent 


Nebr.—Sheibley v. Fales, 81 Nebr. 
795, 116 NW 1035. 

N. J.—State v. Comtarino, (Sup.) 
102 A 872. 

N. Y.—In re Paris, 168 NYS 585; 
Fordyce v. Wolff, 155 NYS 199; Az- 
zara v. Waller, 88 NYS 1040; Levy v. 
Fidelity, etc., Co., 87 NYS 487; Da- 
vey v. Lohrmann, 14 NYS 922. 

N. C.—Wynn v. Bucketi, 1 N. C. 93, 
SAN.) Ce 69. 

S. C.—Perry v. Mays, 19 S. C. L. 76. 

S. D.—La Penotiere vy. Kellar, 29 
Ss. D. 496, 137 NW 382. 

W. Va —Central Trust Co. v. 
Hearne, 78 W. Va. 6, 88 SE 450. 

Wis.—Arndt v. Burghardt, 165 Wis. 
312, 162 NW 317. 

{a] This rule has been applied to: 
(1) A written appointment by a judge 
in vacation. Bannister v. Grassy 
Fork Ditching Assoc., 52 Ind. 178. 
(2) A verified answer to a bill of dis- 
covery. Doughton y. Tillay, 4 
Blackf. (Ind.) 433. (38) A paper pur- 
porting to be a verdict of a coroner’s 
jury. Railway Officials’, ete., Acc. 
Assoc. v. Coady, 88 Ill. A. 563. 

[b] Executions.—(1) A paper pur- 
porting to be an execution is inad- 
missible in another action in the ab- 
sence of a seal or filing mark of the 
proper officer, or other evidence 
showing that it had been in the hands 
of the sheriff or other officer and is a 
part of the record. Pryor v. Beck, 
21 Ala. 393; Davis v. Ransom, 26 
Ill. 100; Benjamin v. Shea, 83 lowa 
392, 49 NW 989.: (2) But an exe- 
cution and return have been held ad- 
missible if identified by the officer 
who acted under the writ. Peller- 
sells vy. Allen, 56 Iowa 717, 10 NW 
261; Den vy. Evaul, 1 N. J. L. 288. 

[c] Bonds taken by the officers of 
a court, such as bail bonds or prison 
bound bonds, being matters of rec- 
ord, need no proof of the officer’s 


signature. Wood v. Fitz, 10 Mart. 
(La.) 196; Labarre v. Durnford, 10 
Mart. (La.) 180; Wynn v. Buckett, 


LEN. CPST ION. AC. 22363 

{d] Statute requiring attestation 
not retroactive—Laws (1901) ec 166, 
requiring the attestation of judg- 
ments by the clerk of court, does not 
render inadmissible in evidence an 
unattested judgment duly filed and 
docketed prior to the statute. La 
Penotiere v. Kellar, 29 S. D. 496, 137 
NW 382. 

95. Ala.—Spence v. Tuggle, 10 
Ala. 538. 

Ind.—Breedlove v. Dennie, 2 Ind. 
T. 606, 53 SW 4386. 

Towa.—Frazier vy. Steenrod, 7 Iowa 
339, 71 AmD 447. 

Ky.—Harbison, ete., Co. v. White, 
114 SW 250. 


records of justices of the peace and other inferior 
tribunals are admissible in other courts if their 
authenticity is established;? but as a general rule 
there must be some proof of the identity and 
authenticity of the record other than the record 
The record may be authenticated by the 


Pcl aa v. Bacon, 6 Cush. 
Pa.—Garrigues Viv Harris, vi terPar 


344. 
96. Ballard vy. Thomas, 19 Gratt. 


(60 Va.) 14. 


97. Perry v. Mays, 20 S. C. L. 76. 
98. Cal.-—Peo. vy. Alden, 113 Cal. 
264, 45 P 327. 
Mich.—McLeod v. Crosby, 128 
Mich. 641, 87 NW 883. 
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Mo.—Carp v. Queen Ins. Co., 
Mo. 295, 101 SW 78. 

S. C.—Browning vy. Huff, 18 S. C. 
L. 174. 

Va.— Ballard vy. Thomas, 19 Gratt. 
(60. Va.) 14. ‘ 

99. Phelps v. Hunt, 43 Conn. 194. 

1. Groff v. Griswold, 1 Den. 
(N. Y.) 432; Smith vy. Frost, 5 Hill 
GNI VY) “431. 

2. Cal.—Kriste v. International 
Savy., etc.,, Bank) 47, (Gal isAs "301.0119 
P 666. 

Minn.—Chapman y. Dodd, 10 Minn. 
rns Y.—Baldwin v. Prouty, 13 Johns. 
ie C.-—State v. Voight, 90 N. C. 

Wis.—Selsby v. Redlon, 19 Wis. 17. 

{a] Preliminary proof of con- 
tents.—The docket of a justice of 
the peace may be put in evidence to 
prove the rendition of a judgment 
under which one of .the parties to an 
action claims, without prior oral 
proof that it contains a record of 
such judgment. Selsby v. Redlon, 
19 Wis. i 

8. Ala.—Sandlin vy. Anderson, 76 
Ala. 408. 

Colo.—Chapman vy. Duffy, 20 Colo. 
A, Sa SCO SPR TEaG. 

Tll.— Michaels y. Peo., 208 Til. 603, 
70 NE 747. 

Ind.—Bridges v. Branam, 133 Ind. 
488, 83 NE 271. 

Kan.—Neal v. Keller, 19 Kan. 111. 
Sere ae v. Keizer, 33 Me. 

Mo.—Hickman vy. Griffin, 6 Mo. 37, 
384 AmD 124. 


© 


cs vs Grant, 1 Pinn. 
fal A paper purporting to be an 


affidavit made before a justice of the 
peace in another county is not ad- 
missible in evidence without proof 
of its authenticity. Hagaman y. Staf- 
ford, 2 Blackf. (Ind.) 351. 

{b] Proof of handwriting of jus- 
tice —(1) The judgment of a justice 
of the peace, it has been held, is not 
such ‘a record that it may be given 
in evidence without proof of his 
handwriting. Patterson v. Freeman, 
132 N. C. 357, 43 SE 904; Reeves v. 
Davis, 80 N. C. 209. (2) But an exes 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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oath of the justice himself,* or, it has been held, 
by the oath of any competent witness who can 
identify the record,® or the handwriting of the jus- 
tice.6 A distinction has been asserted, to the effect 
that, where the records of a justice are offered in 
proof of the facts which they purport to state, 
they must, if originals, be brought into court by the 
official custodian of them, who can testify as to 
their character, but that, when they are offered 
in evidence merely to show that they exist, they may 
be admitted on any satisfactory evidence of their 


identity.” 


_ [§ 913] g. Of What Record Is Evidence.® 
judicial record is always admissible to prove the 
fact that a judgment has been rendered, the time 
of its rendition, and the terms and effect of the 
judgment,® for the mere fact that a judgment was 
given, this being a thing done by public authority, 
can never be considered as res inter alios acta, 
nor can the legal consequences of the rendition of 
such judgment be so considered.?® 


cution issued by a justice of the 
peace has been held admissible as 
evidence without proof of his sig- 
nature or personal identity. Sandlin 
v. Anderson, 76 Ala. 403. 

[c] Official receipt given by jus- 
tice to constable—In an action 
against a justice of the peace to re- 
cover money received by him from 
a constable, and not paid over to 
the party entitled thereto, the re- 
ceipt given by the justice to the con- 
stable, and signed by the justice with 
his official title, has been held to be 
competent evidence to charge the 
justice, without further proof of its 
execution. Neal y. Keller, 19 Kan. 


alniple 
Ala.—Scott v. McCrary, 1 Stew. 


4. 
3N5. 

Colo.—Grimes v. Greenblatt, 47 
Colo. 495, 107 P 1111, 19 AnnCas 608. 

Ill.— Greenberg v. Peo., 125 Ill. A. 
626 [aff 225 Ill. 174, 80 NE 100]. 

Mo.—Hickman vy. Griffin, 6 Mo. 37, 
34 AmD 124. 

N. Y.—Pollock v. Hoag, 4 E. D. 
Smith 473. x 

[a] If the proceedings were had 
before two justices and were signed 
by both, the testimony of one is suf- 
ficient to prove them. Scott v. Mc- 
Crary, 1 Stew. (Ala.) 315. 

‘5. Grimes v. Greenblatt, 47 Colo. 
495, 107 P 1111, 19 AnnCas 608; Cole 
we Curtis; © 16) “Minn? 1825" State” -v: 
Chambers, 70 Mo. 625. 

[a] Tilustrations.—(1) In an ac- 
tion for false imprisonment and ma- 
licious prosecution, a justice’s docket 
and record of the complaint against 
plaintiff and its dismissal is properly 
identified where the clerk of the le- 
gal possessor of the docket brings it 
into court and identifies it, and the 
justice who made it testifies that it 
was his criminal docket kept by him 
during his term of office. Grimes v. 
Greenblatt, 47 Colo. 495, 107 P 1111, 
19 AnnCas 608. (2) In an action for 
malicious prosecution, where the rec- 
ord in the docket of a city justice 
was offered in evidence, and the act- 
ing city justice testified that he found 
the docket at the office of such city 
justice, that it was one of the rec- 
ords of the office, that a certain per- 
son, by whom the entries therein pur- 
ported to have been made, was city 
justice, that he knew his handwrit- 
ing, and that certain entries were in 
his handwriting, the entries were suf- 
ficiently identified and authenticated. 
Cole v. Curtis, 16 Minn. 182. 

6 Pomeroy v. Golly, Ga. Dec. 26; 
Dennison y. Otis, 2 Rawle (Pa.) 9. 

[a] The docket of a justice, ob- 
tained from his office during his ab- 
sence from the county, and proved to 
be in his handwriting, is admissible, 
although ne subpcena has been is- 


[22 C.J.—49] 


EVIDENCE 


was served with 


(22C.5.] 801 


not, however, evidence of any saibtte which can 
only be inferred from it by argument.'! The recital 
in the record of a suit pending in another state, 
that it appeared to the court that a nonresident 
defendant had notice of the pendency of the suit, 
is not prima facie evidence that such defendant 


notice within the state where the 


suit was pending.!” 
Lack of jurisdiction. 

and legitimate evidence for the purpose of showing 

that in the cease involved the court was without 


A judicial record is proper 


jurisdiction of the parties or of the subject matter, 


A 
the property in 


a. In General. 


record truly the 
vant, admissible 
The record is | facts,!* although 


sued to procure his attendance. 
nison v. Otis, 2 Rawle (Pa.) 9. 

{b] An original affidavit and war- 
rant is admissible in evidence, on 
proof of the magistrate’s handwrit- 
ing, although he is present in court 
and is not Sworn. Pomeroy v. Golly, 


Den- 


Ga. Dec. 26. 
Tee helpse Ve Hunt, "46. Conn. 2194; 
8. Official registers and docu- 


ments see infra § 926. 


9. U. S.—Barr v. Gratz, 4 Wheat. 
213, 4 L. ed. 553. 
Ala.—Ewing v. Sanford, 21 Ala. 


157; Donnell v. Jones, 17 Ala. 689, 52 
AmD 194. 

Cal.—Watrous v. Cunningham, 71 
Cals Ona te ee Sit. 


Ind.—Taylor v. Williams, 120 Ind. 


414, 22 NE 118; Johnson v. Culver, 
116 Ind. 278, 19 NE 129; Splahn v. 
Gillespie, 48 Ind. 397. 


Iowa.—Sowden v. Craig, 26 Iowa 
156, 96 AmD 125; Plummer v. Har- 
but, 5 Iowa 308. 

Ky.—Head v. McDonald, 7 T. B. 
Mon. 208. 

La.—Fox v. Fox, 4 La. Ann. 135. 

Md.—Key v. Dent, 14 Md. 86. 

Mass.—Goodnow v. Smith, 97 Mass. 
69; Com. v. McPike, 3 Cush. 181, 50 
AmD 727; Albany Commercial Bank 
v. Hddy, 7 Metc. 181. 


Mich.—Rapley v. McKinney, 143 
Mich. 508, 107 NW 101. 

Mo.—Snead v. Wegman, 23 Mo. 
263; Archer v. Bacon, 12 Mo. 149; 


Jones v. Talbot, 9 Mo. 121; Davidson 
v. Peck, 4 Mo. 438. 

Nebr.—Morrison v. Boggs, 44 Nebr. 
248, 62 NW 473. 

N. H.—Vogt v. Ticknor, 48 N. H. 
242. 

N. J.—Den v. Hamilton, 12 N. J. L. 
109. 

N. Y.—Kip v. Brigham, 7 Johns. 
168. 

Pa.—MecMichael v. 
Pa. 358, 55 AmD 560. 

Ss. C.—Turpin v. Brannon, 14 S. C. 
TAS261. 

Tex.—Warren v. Frederichs, 76 
Tex. 647, 13 SW 643; White v. Lea- 
vitt, 20 Tex. 703; Ware v. Bennett, 
18 Tex. 794; Hyde v. Baker, 26 Tex. 
Civ. A. 287, 62 SW 962. 

Vt.—Spencer v. Dearth, 43 Vt. 98. 

Va.—Shanks y. Lancaster, 5 Gratt. 
(46 Va.) 110, 50 AmD 108; Ray v. 
Clemens, 6 Leigh (33 Va.) 600. 

Eng.—Legatt v. Tollervey, 14 East 
302, 104 Reprint 617; Rex v. Nor- 
man, 4 C. B. 884, 56 ECL 884, 136 
Reprint 757. 

10. Jones v. Talbot, 9 Mo. 121. 

11. McCravey v. Remson, 19 Ala 
430, 54 AmD 194; Kingston’s Case, 2 
Smith Lead. Cas. (8 ed.) 862. 


McDermott, 17 


12. Downer v. Shaw, 22 N. H. 277. 
13. Venner Vv. Denver Union 


and that consequently an order of sale, a sale of 


question; and the deeds following 


the sale, were nullities.1% 
[§ 914] 5. Official Registers and Documents— 


A record or document kept or 


prepared by a person whose public duty it is to 


facts stated therein is, when rele- 
as prima facie evidence of such 
the statements therein were made 


Water Co., 15 Colo. A. 495, 68 P 1061. 

14. U. S.—Evanston v. Gunn, 99 
U. S. 660, 25 L. ed. 306; Brandon v. 
Loftus, 4 How. 127, 11 L. ed. 905; 
Owings v. Speed, 5 Wheat. 420, 5 L. 
ed. 124; Chesapeake, etc., Canal Co. 
ve U.S. 2407 Wed. 2908; 907 pelbsaGeA 
589 [aff 250 U. S. 123, 39 SCt 407, 63 
L. ed. 474, and cit Cyc]; Riederich v. 
McCook County, 233 Fed. 42, 147 CCA 
112; Hanish v. U. S., 227 Fed. 584, 
142 CCA 216; The J. S. Warden, 219 
Med: 517,135 ‘CCA 267% Toy. “Dip. v- 
WS Son LO Se BD Cds LOU tt ne Agora 
Guan Lee v. U. S., 198 Fed. 596, 117 
CCA 304; Heike v. U. S., 192 Fed. 83, 
112 CCA 615 [certiorari granted 223 


1 U.S. 730, (32 ‘SCt 527, 56. i. ed: 633, 
Conn.—State v. Hyde, 29 Conn. 564. | 


and aff 227 U. S. 131, 33 SCt 226, 57 
L. ed. 450]; Hogarth Shipping Co., 
Ltd. v. Federal Sugar Refining Co., 
174 Fed. 278; McInerney v. U. S., 
143 Fed. 729, 74 CCA 655; West Vir- 
LINIA sv. Se Foetal Ol os 

Cal.—D. I. Nofziger Lumber Co. v. 
Solomon, 13 Cal. A. 621, 110 P 474. 

Conn.—Whalen v. Gleeson, 81 Conn. 
638, 71 A 908; Aldérman v. New 
Haven, 81 Conn. 137, 70 A 626, 18 
LRANS 74; Enfield v. Ellington, 67 
Conn. 459, 34 A 818. 

D. C.—Carroll v. Parry, 43 App. 
363, AnnCas1916E 971. 

Fla.—Spann y. Baltzell, 1 Fla. 301, 
4 AmD 346. 

Ga.—Brown v. Rutledge, 20 Ga. A. 
118, 92 SE 774. 

Ida.—Black Canyon Irr. Dist. v. 
Marpie, 19 Ida. 176, 112 P 766. 

lil—Hay v. Springfield Pleasure 
Driveway, etc., Dist., 181 Ill. A. 23. 


Ind.—Robinson vy. State, 182 Ind. 
329, 106 NE 533. 

Iowa.—Sawyer Vv. Stilson, 146 
Iowa 707, 125 NW 822; Keller v. 


Harrison, 139 Iowa 388, 116 NW 327; 
Edwards v. Cedar Rapids, 138 Iowa 
421, 116 NW 323. 

Ky.—Black Diamond Coal, etc., Co. 
v. Price, 108 SW 345, 33 KyL 334; 
Illinois Cent. R. Co. v. Holt, 92 SW 
540, 29 KyL 135; Andricus v. Pine- 
ville. Coal Co.4 121 Kyo 724. "90" Siw, 
233, 28 KyL 704; Davis v. Clinton, 79 
Sw 259, 25 Kyl 2021; Loving v. 
Warren County, 14 Bush 316. 


La.—Short’s Succ., 45 La. Ann. 
1485, 14 S 184. A 

Me.—Rumford v. Upton, 113 Me. 
548, 95 A 226; Brackett v. Persons 


Unknown, 53 Me. 228. 
Mass.—Shamlian v. Equitable Acc. 
Co., 226 Mass. 67, 115 NE 46; Delaney 
v. Framingham Gas, etc. Co. 20% 
Mass. 359, 88 NE 773; Worcester v. 
Northborough, 140 Mass. 397, 5 NE 
270: Bruce v. Holden, 21 Pick. 187. 
Mich.—Graham v. Manistee County, 
190 Mich. 162. 156 NW 344. 
Minn.—Thaden vy. Bagan, 139 Minn. 
46, 165 NW 864; St. Anthony El. Co. 
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[§ 914° 


extrajudicially by a person not under oath and not | to records which some statute requires to be kept,*° 


subject to cross-examination,'® and the person who 
made the record may have had no personal knowl- 
edge of the matters recited,!® provided it was made 
originally with the intent that it should be kept 
as a memorial to be referred to and used as evi- 
Ordinarily the person who makes such 
a record has no interest in the matters recorded, 
but the rule remains the same, although the entries 
are in favor of the person making them,?* and a 
fortiori an entry which was, at the time when it 
was made, against the interest of the person by 
whom it was made should be received.19 
view has been asserted that the rule applies only 


dence.1? 


v. Great Northern R. Co., 127 Minn. 
299, 149 NW 471. 

Miss.—Grenada Cotton Compress 
oy v. Atkinson, 94 Miss. 93, 47 S 

44, 

Mo.—Idalia Realty, etc., Co. v. Nor- 
man, 259 Mo. 619, 168 SW 749; Akins 
Vv. Seas, 256 Mo. 2, 164 SW 603. 

. H.—Hayward v. Bath, 38 N. H. 
178; Seavey v. Seavey, 37 N. H. 125. 

. Y.—Richards v. Robin, 178 App. 
Div, Seo L6p NYS 7805 Russell ‘NG 
Brooklyn Daily Eagle, 168 App. Div. 
121, 153 NYS 450; Tenement House 
Dept. v. Weil, 76 Misc. 273, 134 NYS 
1062. 

N. C.—Davenport v. McKee, 98 N. 
Cc. 500, 4 SE 545. 

N. D.—Northern Trust Co. v. Buf- 
falo. Hirst Nat... Bank, 33 N.D. 1, 
156 NW 212; Miller v. Northern Pac. 
R. Co., 18 N. D. 19, 118 NW 344, 345, 
19 AnnCas 1215 [cit Cyc]. 

Or.—Scibor v. Oregon-Washington 
R., etce., Co., 70 Or. 116, 140 P 629. 

Pa.—Allegheny v. Nelson, 25 Pa. 
332; Weston v. Stammers, 1 Dall. 2, 
1 5iawed. 11. 

S. C.—Freeman v. Bailey, 60 S. C. 
241, 27 SE 686. 

S. D.—In re Yankton- Clay County 
Prain. Ditech, 30'S" D. 79;, 137. NW 
COS States ve alle a6" 'S. Dy 655 91 
WwW 326, 65 LRA 151. 


Tex.—Denton v. English, (Civ. A.): 


171 SW 248; Randolph y, Lewis, (Civ. 
A.) 163 SW 647 [aff (Commn A.) 
210 SW 795]; McElroy v. Sparkman, 
(Civ. A.) 139 SW 529; Typer v. Tom, 
62° Tex. Civ. A. 288, 132 SW 850; 
Veatch v. Gray, 41 Tex. Civ. A. 145, 
91 SW 324. 
Vt.—Montpelier v. Central Vermont 
REACOwwSoyV.y236, (05. An L047, 
Va.—Burton v. Seifert, 108 Va. 338, 
61 SE 933; Coleman vy. Com., 25 Gratt. 
(66 Va.) 865, 18 AmR 711. ‘ 
Wash.—Armstrong v. Modern 
Woodmen of America, 98 Wash. 352, 
160 P 946, AnnCasi1918H 263. 
Eng.—Doe v. Andrews, 15 Q. B. 
756, 69 ECL 756, 117 Reprint 644. 
Can.—The Ship Minnie v. Reg., 23 
Can. S. C. 478. 
Alta.—Jordan School Dist. Vv. 
Gaetz, 8 Alta. L. 433, 23 DomLR 739. 
[a] Where registrar dead.—(1) 
rule applies with particular 
force where the officer making the 
entry is dead, or where the docu- 
‘ments have come down through a 
succession of officers, all of whom 
are dead. Field v. Boynton, 33 Ga. 
Zoos, “ROSS Ve Davis; 80 Ga. 82s: 
Rindge v. Walker, 61 N. H. 58; Russel 
v. Werntz, “24 Pa. 3375 Ross. Vv. 
Rhoads, 15 Pa. 163; Struthers v. 
Reese, 4 Pa. 129; Lindsay v. Scroggs, 
2 Rawle (Pat) 141; Cline v. Catron, 
22 ,Gratt. (63 Va.) 378. (2) Thus 
the records of deceased notaries have 
been held admissible. Spann v. Balt- 
zell, 1 Fla. 301, 44 AmD 346; Ogden 
v. Glidewell, 6 Miss. 179; Fassin v. 
Hubbard, 61 Barb. (N. Y.) 548. (3) 
Indeed it has been held that records 
of a public officer, like a notary pub- 
lic, are admissible in case of his 
death. although they may not be 
strictly official, if they are according 
to the customary business of his of- 
fice. Nicholls v. Webb, 8 Wheat. 


While the 


(U. S.) 326, 5 L. ed. 628; Livingston 
v. Arnoux, 56 N. Y. 507. 

[b] Necessity of prompt entry.— 
It has been said that official registers 
to be admissible as public docu- 
ments should be made up promptly. 
Birmingham v. Pettit, 21 D. C. 209; 
Doe v. Bray, 8 B. & C. 813, 15 ECL 
399, 108 Reprint 1245. 

[el Production of the minutes 
from which the record was made is 
unnecessary. Moses v. Penquit, 72 
Iowa 611, 34 NW 443; Thorn v. Case, 
21 Me. 393; Board of Education v. 
Moore, 17 Minn. 412. 

[d] Registration of physician.— 
Trentham vy. Waldrop, 119 Ga. 152, 
45 SE 988. 

[e] Monthly returns of a dealer in 
oleomargarine, showing the quantity 
taxed and disposed of, made on 
blanks furnished by the _ internal 
revenue bureau for tax purposes, are 
not admissible in evidence, such re- 
turns not being made by public of- 
ficers, and not being open to public 
inspection, and it not being shown 
that the employees of the manufac- 
turer, who made the returns, could 


not be obtained as witnesses. U. S. 
v. Elder, 232 Fed. 267. 
15. Enfield v. Ellington, 67 Conn. 


459, 34 A 818; Little v. Downing, 37 
N. H. 355; Sturla v. Freccia, 5 App. 
Cas.. 623, 21 ERG, 672. 

[a] Ancient records.—Little  v. 
Downing, 37 N. H. 355: 

16 >UsctS. v. Cross: 20) Diag: 7265 
[app dism 145 U.S. 571, 12 SCt 842, 
386 L. ed. 821]; Worcester v. North- 
borough, 140 Mass. 397, 5 NE 270; 
Hanson v. South Scituate, 115 Mass. 
336; Whiton v. Albany City Ins. Co., 
109 Mass. 24; Barclay v. Bates, 2 
Mo. A. 139; State v. McDonald, 55 Or. 
419, 103 P 512, 104 P 967, 106 P 444. 

[a] IWustration——In a criminal 
case the record of a measurement of 
defendant taken in the marshal’s of- 
fice, as required by the department 
of justice, is admissible, although 
the person making the entry in the 
record did not make the measure- 
ment himself, but wrote it as dic- 
tated by another. U.S. v. Cross, 20 
DinC: i365: 

17. U. S.—Hegler v. Faulkner, 
153, US: 109, 14 esct 779, 38 L. ed. 
653; U,..S..v. Six Lots of Ground, 27 
F, Cas. No. 16,299, 1 Woods 234. 

Mass.—Fondi v. Boston Mut. L. 
Ins. Co., 224 Mass. 6, 112 NE 612; 
Cushing v. Nantasket Beach R. Co., 
143 Mass. 77, 9 NE 22; Worcester v. 
Northborough, 140 Mass. 397, 5 NE 
270 


Mo.—Saetelle v. Metropolitan L. 
Ins. Co., 81 Mo. A. 509; Connor v. 
Ins. Co., 78 Mo. A, 


Metropolitan L. 
bs ie 


N. Y.—Kerr v. Metropolitan St. R. 
Co., 27 Misc. 190, 57 NYS '794. 

Hing.—Sturla v. Freccia, 5 App. Cas. 
623, 21 ERC 672. 

fal A private and confidential re- 
port intended to guide the discretion 
of the government has been held to 
be inadmissible. Sturla v. Freccia, 5 


App. Cas. 623, 21 ERC 672. 
18. Shattuck v. Gilson, 19 N. H. 
296; Bissell v. Hamblin, 13 N. Y. 


Super. 512, 13 AbbPr 22; Trish Soc. v. 


the more generally accepted view is that a statutory 
direction or authority is not necessary, but it is 
sufficient if the record is kept in the discharge of a. 
public duty and is a convenient and appropriate 
mode of discharging that duty.?4 
has been held admissible if it was kept by the di- 
rection of superior officers and in accordance with 
the rules and practices of the office,2? or made in 
the usual course of business.?* 
record be kept by a public officer himself, if the 
entries are made under his direction by a person 
authorized by him.?* But a record is not admissible 
unless it is made by or under the direction of an 


Thus a record 


Nor need a public 


Derry, 12 Cl. & F, 641, 8 Reprint 1561. 
19. Field v. Boynton, 33 Ga. 239; 
Livingston v. Arnoux, 56 N. Y. 507. 
20. In re Jones, 130 Iowa 177, 106 
NW 610; Ayer v. Sawyer, 32 Me. 163: 
In re Peterson, 22 N. D. 480, 134 NW 


751; McKinnon v. Fuller, 33 S. D. 
582, 146 NW 910. 
[a] Surveyor’s minutes. — “The 


Statute does not require a surveyor 
to keep a record. What minutes he 
did make for convenience, or other- 
wise, the parties had no right to re- 
quire. They are not’ evidence.” 
Ayer v. Sawyer; 32 Me. 163. 

[b] The contents of the journal 
of a charter convention cannot be re- 
ceived in evidence in the absence of 
a law authorizing it. Peo. v. Linds- 
ley,..37 Colo. 476,.86 BP 352. 

[c] Records of a private insane 
asylum, embracing period both before 
and after enactment of L. (1874) ¢ 
446 § 4, and Insanity Law (L. [1896] 
ce 545) § 70 (reénacted as Consol. L. 
ec 27 § 90), are not admissible, in a 
will contest on the issue of insanity 
of the testatrix, as public records, 
since they were not records required 
to be kept during at least part of 


Byte time. In re Barney, 174 NYS 
[d] Minutes of the meeting of ® 


town board, taken by the town clerk. 
are not required by law to be filed 
in his office, and therefore, even 
though they are so filed, are not com- 
petent evidence under the statute 
which makes legal evidence such 
papers as are duly filed in the of- 
fice of the clerk. Jackson y. Collins, 


16 NYS 651. 

21. U. S.—wWhite v. U. S., 164 U. 
SoNeL00 as Sk groSane 41go des ed. 365; 
Evanston v. Gunn, 99 U. S. 660, 25 


i. ed. 306; Hogarth Shipping Co.. 
Ltd. v. Federal Sugar Refining Co., 
174 Fed. 278. 

Cal.—vVallejo, ete., R. Co. v. Reed 
Orchard Co., 169 Cal. 545, 147° P 2388; 
Kyburg v. Perkins, 6 Cal. 674. 

D. C.—U. S. v. Cross, 20 D. C. 365. 

Fla.—Bell v. Kendrick, 25 Fla. 778, 
6 S 868. 

Ida.—Black Canyon Irr. Dist. v. 
Marple, 19 Ida. 176, 112 P 766. 

Ill.—La Salle County v. Simmons, 
POETS Soda: 

Ky.—Com. v. Tate, 89 Ky. 587, 13 
SiWs tistet 2 ky las Ae 

Mich.—Graham v. Manistee County, 
190 Mich. 162, 156 NW 344; Groes- 
beck v. Seeley, 13 Mich. 329. 

Mo.—Moore v. H. Gaus, ete. Mfg. 
Co.,. 113 Mo. 98, 20 SW 975. 


N. J.—State v. Van Winkle, . 25 
Nadcela ies 
C.—Knott v. Raleigh, etc., R. 


N. 
an 98 N. C. 73, 3 SE 735, 2 AmSR 


Va.—Coleman v. Com., 25 Gratt. (66 
Va.) 865. 18 AmR 711. 

a2. White. Vv. WU: S..164 U.S 100: 
17 SCt 38, 41 L. ed. 365; Daly v. Web- 
ster, 56 Fed. 488, 4 CCA 10 [app dism 
163° U2S: Lobo USC o6L 41 eds 
111]; Kyburg v. Perkins, 6 Cal. 674; 
Cooper v. Peo., 28 Colo. 87, 63 P 314. 

23. at v. Rowley, 139 Cal. 410, 


24. Evanston v. Gunn, 99 UV. S. 
660, 25 L. ed. 306; Galt v. Galloway, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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officer,° authorized either by express statute or 
by the nature of his duties to make it,?¢ especially 
where it relates to a matter of which the person 
making the record has no personal knowledge ;?7 
and even though a record is required to be kept, it 


feet. CU. SS.) 332; 7° i. ed, 8i6s 
Northern Trust Co. v. Buffalo First 
Nat. Bank, 33 N. D. 1, 156 NW 212. 
25. U. S.—Chaffee vy. U. Sip ea 
Wall. 516, 21 L. ed. 908. 
Conn.—Wooster v. Butler, 13 Conn. 
309; Fowler v. Savage, 3 Conn. 90. 
Same a aa v. Hoggard, 58 Ga. 
Ill.— Gray v. Waterman, 40 Ill. 522. 
Ky.—Illinois Cent. R. Co. v. Bar- 
rett,; 66 SW 9, 23 KyL 1755. 
Mich.—Hall v. Peo., 21 Mich. 456. 
Mo.—Stumpe v. Kopp, 201 Mo. 
412, 99 SW 1073. 
Pa—Rogers v. Riddlesburg Coal, 
ete., Co., 31 LegInt 325 
[a] TWustration.—The Lact that 
books were kept by the collectors of 
tolls in pursuance of statute as 
agents of the lessees of a canal under 
a lease from the state did not make 
the books public records. Chaffee v. 
ie 18 Wall. (U. S.) 516, 21 L. ed. 
{b] Map made by ex-official.—The 
county authorities and road commis- 
sioners were only authorized to em- 
ploy the county surveyor to resur- 
vey a public road, and hence neither 
the original nor a copy of a survey 
\made by one who had ceased to be a 
county surveyor was admissible in 


Conan Gray v. Waterman, 40 Ill. 
2 . ’ 
{c] Indorsement after expiration 


of term.—An endorsement of a 
deputy surveyor after the expiration 
of his term of office cannot be ad- 
mitted. Vincent v. Huff, 4 Serg. & 
R. (Pa.) 298. 

[d] Becitals in record to show of- 
ficial character.—Recitals in a writ- 
ing purporting to be a record of a 
public board are not evidence of the 
official character of the board or of 
its members. since writings cannot 
be the medium of proof of a fact 
upon which their own validity as 
evidence depends. Hall v. Peo., 21 
Mich. 456; Wilson v. Sha 9 Serg. & 
Rs see ’39, 11 AmD 66 

26. S.—_-Strong v. 3 s., 6 Wall. 
788, 18> L. ed. 740. 

Ala.—Wilson v. Johnson, 152 Ala. 
614, 44 S 539. 

Cal. —Shepherd v. Turner, 129 Cal. 
530, 62 P 106. 

Colo.— Big ‘Thompson, ete., Ditch 
Co. v. Mayne, 36 Colo. 355, 91 P 44. 

D. C.—Birmingham v. Pettit, 21 D. 
C.-209. 

Ga.—Bower v. Cohen, 126 Ga. 35, 54 
SE 918; White v. Clements, 39 Ga. 
232. 

Tll.— Globe Mut. L. Ins. Assoc. v. 
Meyer, 118 Ill. A. 155. 

Ind.—Matlock v. Hawkins, 92 Ind. 
225; Williamson v. Crawford, 7 
Blackf. 12. 

Jowa.—In re Jones, 130 Iowa 177, 
106 NW 610; Butler v. St. Louis L. 
Ins. Co., 45 Towa 93. 

Kan.—-State v. Krause, 58 Kan. 651, 

v. Loughridge, 


100 SW 
275. 30 KyL 1123. 

Me.—Milford v. Greenbush, 77 Me. 
330. 

Md.—Tyson v. Baltimore County 
Commrs, 28 Md. 510. 

Mass.—Allen v. Kidd, 197 Mass. 
256, 84 NE 122; Colburn v. Ellis, 5 
Mass. 427. 

Mich.—Newell v. McLarney, 49 
Mich. 232, 13 NW 529; Danielson v. 
Dyckman, 26. Mich. 169; Smith v. 
Lawrence. 12 Mich. 431. 

Miss.—Coopwood v. 30 
Miss. ‘ 

Mo.—Stumpe v. Kopp, 201 Mo. 412, 
99 SW 1073; Carter v. Hornback, 139 
Mo. 238, 49 SW 893; Morrissey v. 
Wiegins Ferry Co., 47 Mo. 521; Haile 
v. Palmer, 5 Mo. 403; Hannibal v. 
Richards, 35 Mo. A, 15. 


Prewett, 


: NW 
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N. H.—Angier v. Ash, 26 N. H. 99; 
Davis ae Clements, 2 N. H. 390. 

N. Y.—Saranac Land, etc., Co. v. 
Roberts, 208 N. Y. 288, 101 NE 898; 
Pirrung v. Supreme Council C. M. B. 
A., 104 App. Div. 571, 93 NYS 575; 
Hardiman v. New York, 21 App. Div. 
614, 47 NYS 786; Wardwell v. Patrick, 
14 N. Y. Super. 406; Hayholm v. 
Waals Creek Iron Works, 144 NYS 


N. C.—State v. Vick, 25 N. C. 488. 
Pa.—Grugan v. Philadelphia, 158 
Pa. 337, 27 A 1000; Salmon y. Rance, 
3 ee S& Re oii 
te . C.—Fraser vy. Charleston, 8 S. C. 


S. D.—McKinnon v. Fuller, 33 S. D. 
582, 146 NW 910; Putnam v. Custer 
County, 25 S. D. 542, 127 NW 641; 
pas v. Davis, 24 S. D. 474, 124 NW 


Tex.—Shiffet v. Morelle, 68 Tex. 
382, 4 SW 8438; Dunn v. Land, (Civ. 
A.) 193 SW 698; Guerra v. San An- 
tonio Sewer Pipe Co., (Civ. A.) 163 
SW 669; Buchanan v. Western Union 
Tel. Co., (Civ. A.) 100 SW 974; Gor- 
ham v. Settegast, 44 Tex. Civ. A. 254, 


98 SW 665. 

Vt.—Dutton v. Stoughton, 79 Vt. 
361, 65 A 91; Sills Stave Works v. 
Brown, 71 Vt. 478, 45 A 1040; 
Wheeler v. Barre School Dist, No. 13, 
64 Vt. 184, 26 A 1094. 

Va.—Harris v. Com., 20 Gratt. (61 
Va.) 833. 

W. Va.—Cobb v. Dunlevie, 63 W. 
Va. 398, 60 SE 384. 

Eng.—Doe v. Bray, 8 B. & C. 813, 
15 ECL 399, 108 Reprint 1245; Mercer 


vy. Denne, {1905} 2 Ch. 538. 

[a] s rule has been applied to 
exclude: (1) Private letters. Strong 
Vales. OF Wallt CUSM Sir (88) lise 
ed. 740; ‘Mason v. U. S.41Ct iCh-CUr 
S.) 495; State v. Pagels, 92 Mo. 300, 
4 SW 931. (2) Private memoranda. 


Hand v. Grant, 13 Miss. 508, 48 AmD 
528; State v. Vick, 25 N. C. 488; Doe 
v. Bray, SBT eeC. 813,115 ECL 399, 
108 Reprint 1245. 

| [b] A map of a city, although 
made by a former city surveyor, and 
found in the office of the register of 
the city, in a book labeled “Plans and 
Charts,” but not appearing to have 
been made by authority of the city 
government or adopted by it, is not 
admissible in evidence to prove the 
location of a street. Harris v. Com., 
20 ‘Gratt. (61. Va.)- 833. ~To..same 
effect Allen v. Vincennes, 25 Ind. 531. 

27. Hegler v. Faulkner, 153 U. S. 
109, 14 SCt 779, 38 L. ed. 653; Big 
Thompson, etc., Ditch Co. v. Mayne, 
36 Colo. 355, 91 P 44; Fox v. Penin- 
sular White Lead, etc., Works, 92 
Mich. 243, 52 NW 623; Campbell v. 
Everhart, 139 N. C. 503, 52 SE 201. 

[a] A census list found in the 
clerk’s office is inadmissible to prove 
that a person was not in being at a 
specified date, in the absence of proof 
showing how the list was made or 
the source of the information it pur- 
ported to contain. Campbell v. Ever- 
hart, 139 N. C. 503, 52 SH 201. 

28. 5 8 ¥F. 
Cas. No. 4.386, 1 McLean 206 {aff 
10 Pet. 412, 9 L. ed. 475]. 

Ill.—Globe Mut. L. Ins. Assoc. v. 
Meyer, 118 Ill. A. 155. 

Mich.—Fox v. Peninsular White 
Lead, ete., Works, 92 Mich. 248, 52 

23 


Mo.—Finer v. Nichols, 122 Mo. A. 
497. 99 SW 808. 

N. Y.—Bilkovie v. Loeb, 156 App. 
Div. 719, 141 NYS 279; Anderson Vv. 
James 20a we Super. 3D. 

Pa.—Coxe v. Deringer, 78 Pa. 271. 

Eng.—Burghart v. Angerstein, 6 
& a P. 690, 25 ECL 641. 

U. S.—Bingham v. Cabbot, 3 
pai. 19, 1 L. ed. 491; U. S. v. Beattie, 
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is evidence only of such matters as are authorized 
to be recorded.?8 

b. Particular Records or Documanin 
The rule admitting official registers and documents 
has been applied to official letters,?® official maps,*° 


24 F. Cas. No. 14,554, Gilp. 92; Fur- 
man v. U. S., 5 Ct. CL 579; Savage v. 
U: S., 1 Ct. Cl: 170: 

Cal.— Burk v. Howe, 171 Cal. 242, 
152 P 434. 

Ill.— Morgan County Bank v. Peo., 
21 Ill. eae 

N. H.—Carpenter v. Bailey, 56 N. 
H. 283. 

Pa.—Bell v. Levers, 3 Yeates 23. 
Spe tn Overs v. Graham, 15 Lea 

Tex.—Kenedy Pasture Co. v. State, 
(Civ. A.) 196 SW 287. 

[a] Zetters addressed to a publio 
officer and on file in his office are 
competent. Pettibone v. Derringer, 
19 F. Cas. No. 11,048, 4 Wash. C. 
215; Hammatt v. Emerson, 27 Me. 308, 
46 AmD 598. 

[b] When rejected.—A letter of 
the state auditor, in reference to 
matters of banking, etc., is not of it- 
self evidence, as that officer is re- 
quired to keep a seal, and his official 
writings, etc., can only be properly 
authenticated by the use of it. Mor- 
gan County Bank v. Peo., 21 Ill. 304. 

30. U. S.—St. Louis Public Schools 
v. Risley, 10 Wall. 91, 19 L. ed. 850; 
Morris v. Harmer, 7 Pet. 554, 8 L. ed. 
781; Hazard Powder Co. v. Volger, 
58 Fed. 158, 7.CCA 136; Chicago, etc., 
ERPECOU EY. McArthur, 53 Fed. 464, 3 


CCA 594. 
Land, .. ete.,, Co. -:v. 


Cal.—Colton 
Swartz, 99 Cal. 278, 33 P "878: Peo. 
263; Gates v. 


v. Klumpke, 41 Cal. 
Kieff, 7 Cal. 124, 

Dak.—U. S. v. Beebe, 2 Dak. 292, 11 
NW 505; McCall v. U. S., 1 Dak. 320, 
46 NW 608. 

Ga.—Murphy v. Central of Georgia 
R. Co., 135 Ga. 194, 69 SE 117; Pol- 
hill v. Brown, 84 Ga. 338, 10 SE 921. 

Ill.—Chicago, etc., R. Co. v. Banker, 
44 Tll. 26. 

.Ind.—Meikel v. Greene, 94 Ind. 344. 

Iowa.—Nosler v. Chicago, etc., R. 
Co., 73 Iowa 268, 34 NW 850. 

“La.—Wells v. Compton, 3 Rob. 171. 

Md.—Burk v. Baltimore, 77 Md. 
469, 26 A 868. 

Mass.—Com. v. King, 150 Mass. 221, 
22 NE 905, 5 LRA 536. 

Miss.—Surget v. Doe, 24 Miss. 118. 

Mo.—Henry v. Dulle, 74 Mo. 443; 
St. Louis Public Schools v. Erskine, 
31 Mo. 110. 
gene J.—Denn v. Pond, 1 N. J. L. 


N. Y.—Oxford v. Willoughby, 181 
N.Y. 155,-.73 NH.677 ' [afiv8%\ App: 
Div. 609, 83 NYS 1118]. 

Oh. —Stephenson v. Leesburgh, 33 
Oh. St. 475. 

Pa.—Pittsburg, R. ~ Co. 
Rose, 74 Pa. 362. 

Tex.—Texas, etc., R. Co. v. Thomp- 
son, 65 Tex. 186; Houston v. Finni- 
gan, (Civ. A.) 85 SW 470. 

Wyo.—Sheridan’ County v. Patrick, 
18S Wyo) 3130). 104 .P 5ST et O27 Paras, 

Eng. —Atty.- -Gen. v. Meyrick, TAG 
1 2a 59a | 

fa] City map.—(1) Nosler v. Chi- 
cago, ete., R. Co., 73 Iowa 268, 34 
NW 850. (2) Where it appeared that 
a map was made by private engi- 
neers under contract with a city, 
that it was a correct map of the city, 
and that the city had accepted it as 
a city map, it was admissible in evi- 
dence over the objection that it was 
not one made by the city, but by pri- 
vate engineers. Murphy v. Central 
of Georgia R. Co., 135 Ga. 194, 69 SE 
pl tyres 

{b] A map of a survey of a mili- 
tary reservation by the war depart- 
ment, on file in that department, is 
competent evidence of the form and 
limits of such reservation. Burk v. 
Howe, 171 Cal. 242, 152 P 434. 

{c] A lthograph copy of an of- 
ficial map, which bore marks of great 


etc., Vv. 
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reports and records generally of official surveyors,?+ 
sheriff’s records,*? a sheriff’s deed,** coroners’ in- 


EVIDENCE 


quests,°* tax receipts and records generally,*> in- 


age and long use, and was identified 
which had been used for a number 
ot years, and was the one officially 
mitted in evidence on an issue of 
dedication of a street where it was 
and never had been, recorded in the 
city engineer’s office and could not 
(Tex. Civ. A.) 85 SW 470. 
Gand office surveys and maps see 
31. Cal—Oakland vy. 
Cal. A. 442, 168 P 23. 
74 Kan. 
448, 87 P 550. 

Ky.—Ball v. Loughridge, 100 SW 
up, 4 Bibb 158. 

La.—Weils v. Compton, 3 Rob. 171. 
Harr. & J 150. 

; Mich.—Pugh v. Schlinder, 127 Mich. 

Minn.—Fish v. Chicago, 

Co., 82 Minn. 9, 84 NW 458, 88 AmSR 

Miss.—Spears v. Burton, 31 Miss. 
647. 

691, 46 NW 82. 

Pa.—Conkling v. Westbrook, 81 Pa. 
Boyles v. Johnston, .6 Binn. 125; 
Sproul v. Plumsted. 4 Binn. 189; Ste- 
Long, 1 Yeates 162. 

Tex.—Denton v. English, (Civ. A.) 
Civ. A. 464, 114 SW 456; Camp v. 
League, (Civ. A.) 92 SW 1062. 

Va.) 378. 

Wash.—State vy. King County Su- 

Can.—Laurentide Mica Co. y. Por- 
tin, 39 Can. S. C. 680. 

(1) are admissible. Russell v. 
Werntz, 24 Pa. 337; Ross vy. Rhoads, 
AS aWatts © (Par) 1923" “indsay +) v. 
Scroggs, 2 Rawle (Pa.) 141; Miller 
(2) Aliter where not signed in the 
name of the _ principal. Carter v. 

{b] Original papers.—The fact 

that the record contains the original 


by the city engineer as the only map 
and generally used, was properly ad- 
shown that the original map was not, 
be produced. Houston v. Finnigan, 
infra § 918. 

Wheeler, 34 

Kan.—Scott v. Williams, 

275, 30 KyL 1123; Crockett v. Green- 

Md.—Snavely v. McPherson, 5 
191, 86 NW 515. 

CEC. eve 
398. 

Nebr.—Clark v. Williams, 29 Nebr. 
81; Bratton v. Mitchell, 3 Pa. 44; 
phens vy. Bear, 3 Binn. 31; Brown v. 
171 SW 248; Sullivan v. Solis, 52 Tex. 

Va.—Cline v. Catron, 22 Gratt. (63 
per. Ct., 101 Wash. 260, 172 P 254. 

[a] Records of deputy surveyors 
15 Pa, 163; McCormick v. McMurtrie, 
v. Carothers, 6 Serg. & R. (Pa.) 215. 
Hornback, 139 Mo. 238, 40 SW 893. 
paper of survey instead of a copy 


does not affect its admissibility. 
eee. v. Williams, 74 Kan. 448, 87 
ie 


{c] Proof of correctness.—It was 
a proper mode to prove the correct- 
ness of a survey as to a portion of 
which the surveyor had to rely on 
the notes of a county surveyor to 
have such county surveyor swear 
that his notes so used were correct, 
while the other also swore that his 
were correct. Ashley v. Holland, 
(Tex. Civ. A.) 180 SW 635. 

{d] Defective records should not 
be received. Pugh y. Schlinder, 127 
Mich. 191, 86 NW 515. 

32. Ga—Fleming y. Williams, 53 
Ga. 556. 

La.—Bailly v. Percy, 14 La. 14. 

Miss.—Albrecht v. State, 62 Miss. 


516. 

Mo.—Barclay vy. Bates, 2 Mo. A. 
i183 

N. J.—Brewster v. Vail, 20 N. J. 


li. 56,308 AmD 547. 

S. C.—Secrist v. Twitty, 26 S. C. 
5 PAD 

[a] A sheriff’s docket is kept to 
furnish means of proof of things 
transacted in the sheriff's office, and 
possibly for supplying contents of 
lost papers, but is not esteemed a 


record. Kelly vy. Creen, 638 Pa. 299. 
33. Patterson v. Drake, 126 Ga. 
478, 55 SE 175; Clark vy. Wm. M. 


| ceived. 


Rice Inst., etc., 46 Tex. Civ. A. 552, 
103 SW 1110. 

{a] When accompanied by the ex- 
ecution under which the land was 
sold a sheriff's deed should pe re- 
Patterson v. Drake, 126 Ga. 
478, 55 SE 175. 

{[b] Judgment supporting intro- 
duction of deed.—A judgment of- 
fered in evidence, identical as to 
dates, amounts, and parties with a 
judgment referred to in a sheriff’s 
deed, was sufficient to support the 
introduction of the deed, especially 
where the sale was acquiesced in by 
the judgment defendant, although it 
was a judgment of the county court, 
while the deed recited that the exe- 
cution issued out of the district 
court, and although the judgment 
provided for ten per: cent interest, 
while the deed recited that the exe- 
cution provided for eight per cent 
interest. Clark v. Wm. M. Rice Inst., 
een 46°-Tex. Ciy. A. 652, ° 203. SW 
1110. 

{c] Evidence in aid of description. 
—Where the description of land con- 
veyed by a sheriff's deed was am- 
biguous, but referred to the deed 
records of the county for a better de- 
scription, and those records contained 
but a single deed, which deed ran 
to judgment defendant, and judgment 
defendant never owned any land on 
the league, except that therein con- 
veyed, and the sheriff’s deed recited 
that the land levied on was pointed 
out to the sheriff by judgment de- 
fendant as his land, the deed to 
judgment defendant was properly ad- 
mitted in evidence in aid of the 
description in the sheriff's deed. 
Clark v. Wm. M. Rice Inst., ete., 46 
Tex. Civ. A. 552, 103 Sw 1110. 

84. Foster v. Shepherd, 258 Ill. 
164, 101 NE 411, 45 LRANS 167, 
AnnCasi914B 572; Pyle v. Pyle, 158 
Ill. 289, 41 NE 939; U. S. Life Ins. 
Co. v. Vocke, 129 Ill. 557, 22 NE 
467, 6 LRA 65; Devine y. Johnston, 
ete:, Co., 189 Ill. A. 556; Chicago v. 
Cohen, 139 Ill. A. 244, 246; Variety 
Mfg. Co. v. Landaker, 129 Ill. A. 630 
[aff 227 Ill. 22, 8i NE 47]; Knights 
Templars, etc., Indemn. Co. v. Cray- 
ton, 110 Ill. A. 648 [aff 209 Ill. 550, 
70 NE 1066]; National Woodenware, 
etc., Co. v. Smith, 108 Tl. A.. 477. 

“It is well settled in this State 
that the coroner’s inquisition is com- 


petent evidence.’ Chicago yv. Cohen, 
supra. ; 
[a] Sealing and return.—A _ cor- 


oner’s inquest over a dead person, 
is required by statute to be 
up and returned to the clerk 
of the circuit court, becomes a pub- 
lic record of the county; and as such 
it is competent evidence’ in another 
proceeding tending to prove any mat- 
ter properly before the coroner ap- 
pearing on the face of the inquest. 
National Woodenware, etc. Co. v. 
Smith, 108 Ill.’ A. 477. 

35. Ala.—Dudley v. Chilton Coun- 
ty, 66 Ala. 593; Williams v. Fitzpat- 
rick, 20 Ala. 791. 

Cal.—Lake County vy. Sulphur Bank 
lags Wet Min. Co., 66 Cal. 17, 4 P 

Conn.—Whalen vy. Gleeson, 81 Conn, 
638, 71 A 908. 

Ill.— Gage v. Davis, 14 NE 36; Bush 
v. Stanley, 122 Ill. 406, 13 NE 249; 
Gage v. Parker, 108 Ill. 528. 

Ind.—McKeen v. Haskell, 108 Ind. 
97, 8 NE 901; Myers v. Manlove, 53 
Ind. A. 327, 101 NE 661. 

Iowa.—Ellsworth vy. Low, 
178, 17 “NW 450. 

Kan.—Hudson v. Herman, 81 Kan. 
62 TOT E38 oe 

Me.—Leavitt v. Somerville, 105 Me, 


62 Iowa 


BET, 15 AlS4. 
Mich.—Groesbeck v. Seeley, 13 
Mich. 329; Johnstone vy. Scott, 11 
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eluding books of assessors, records or reports of 
public school officials,? official entries of clerks of 


Mich. 232. 

Minn.—Thaden vy. Bagan, 139 Minn. 
46, 165 NW 864. 

Mo.—Seibert v. Allen, 61 Mo. 482. 

Nebr.—National L. Ins. Co. y. But- 
ler, 61 Nebr. 449, 85 NW 437, 87 
AmSR 462. 

Nev.—State v. Nevada Cent. R. Co., 
26 Nev. 357, 68 P 294, 69 P 1042. 

N. Y.—Tenement House Dept. v. 
Weil, 76 Misc. 278, 134 NYS 1062, 

N. C.—Belk v. Belk, 175 N. C. 69, 
94 SE 726. 

N. D.—Dickinson v. White, 25 N. D. 
523, 148 NW 754, 49 LRANS 362. 

Pa.—Cuttle v. Brockway, 24 Pa. 
145; Dikeman vy. Parrish, 6 Pa. 210, 
47 AmD 455; Lewisburg v. Augusta, 
2 Watts & 8. 65; Fager v. Campbell, 
5 Watts 287. 

Tex.—Webb County v. Gonzales, 69 
Tex. 455, 6 SW 781; Typer v. Tom, 
62 Tex. Civ. A. 288, 132 SW 850. 

[a] Where an assessment was 
illegal on its face, the assessment 
roll was not admissible in evidence. 


City Securities Co. v. Harvey, 176 
Cal. 682, 169 P 380. 
{b] Where there are adverse 


claims to property, a record showing 
that it was listed for taxation by 
one party should be excluded in the 
absence of a showing that the other 
party knew of or consented to such 
listing. Lester y. Ladrigan, 90 Conn. 
570, 98 A 124, LRA1916F 939. 

36. U. S.—Ronkendorff v. Taylor, 
4 Pet. 349, 0% ted. 882. 

Ala.—Walling v. Morgan County, 
123 Ala. 326, 28 S 433. 

Ga.—McCrory v. Manes, 47 Ga. 90. 

Ind.—Onhlwine v. Pfaffman, 52 Ind. 
A. 35T8 LOORINEY UCT. 

Kan.—Smith v. Scully, 66 Kan. 139, 
Tie Px.249. 
eo ee v. Fairley, 30 Mo. A. 

oO. 

N. H.—Pittsfield vy. Barnstead, 40 
Nar fant, 

Pa.—Scranton Poor Dist. v. Direc- 
tors of Poor, 106 Pa. 446; Miller v. 
Hale, 26 Pa. 432. 

Tex.—Houston v. Stewart, 40 Tex. 
Civ. A. 499, 90 SW 49. i 

Vt.—Ripton v. Brandon, 80 Vt. 234, 
one 541; Day v. Peasley, 54 Vt. 
Avec v. Pillsbury, 5 Wis. 

Eng.—Rex v. King, 2 T. R. 234, 100 
Reprint 127. F 

[a] Qualification of rule.—(1) In 
some jurisdictions, in controversies 
between third persons, such assess- 
ment books have been held inad- 
missible to establish the domicile of 
persons, situation and value of prop- 
erty, and other facts required by 
law to be ascertained and recorded 
by the assessors according to their 
best information and opinion for the 
sole purpose of the assessment and 
collection of the tax. Dudley v. Min- 
nesota, etc., R. Co., 77 Iowa 408, 42 
NW 359; Sewall v. Sewall, 122 Mass. 
156, 23 AmR 299; Com. vy. Heffron, 
102 Mass. 148; Kenerson y. Henry, 
101 Mass. 152; Flint v. Flint, 6 Allen 
(Mass.) 34, 88. AmD 615; Mead v. 
Braxborough, 11 Cush.-(Mass.) 362; 
Bartlett v. Patton, 33 W. Va. 71,10 
SE 21, 5 LRA 523. -€2) Rut a differ- 
ent rule obtains in other jurisdic- 
tions. White v. Beal, ete, Grocer 
Co., 65 Ark. 278, 45 SW 1060; Milo v. 
Gardiner, 41 Me. 549; Steam Stone- 
Cutter Co. v. Scott, 157. Mo. 520, 57 
SW _ 1076. 

37. U. S.—Hedrick v. Hughes, 15 
Wall. 123, 24 LL. ed, 52. 

Conn.—Peck v. Smith, 41 Conn. 
442; South School Dist. v. Blakeslee, 
DeConns 227 

Iowa.—Sioux City Independent 
School Dist. v. Hubbard, 110 Towa 
58, 81 NW. 241, 80 AmSR 271; Worm- 
ley v. Carroll Dist. Tp., 45 Iowa 666. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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court,** or county clerks,’° prison books,*® state 
hospital records,* official ‘inventories of estates of 
customhouse 
praisers,*! military,** post office,*® census,*® and of- 
ficial weather 47 records, naval charts,4® a survey 
chart made by engineers of the United States coast 


decedents,**. appraisements of 


Ky.—Bertram v. Witherspoon, 138, 
ee 116, 127 SW 6533, AnnCas1912A 

Minn.—Board of Education  v. 
Moore, 17 Minn. 412; Sanborn v. Rice 
County School-Dist., 12 Minn. 17. 

Mo.—Levels v. St. Louis, ete, R. 
Co., 196 Mo. 606, 94 SW 275. 

N. J.—State v. Van Winkle, 25 
Neo ESS 

Va.—McClanahan vy. Norfolk, etce., 
R. Co., 122 Va. 705, 96 SE 453. 

Alta.—Jordan Hill School Dist. v. 
Gaetz, 8 Alta. L. 433. 

[a] Public school register.—Le- 


vels v. St. Louis, ete, R. Co., 196 
Mo. 606, 94 SW 275. 
[b] Cash books of defaulting 


treasurer.—Jordan Hill Schooi Dist. 
v. Gaetz, 8 Alta. L. 433. 

[c] A school census is admissible 
to show the age of a person sched- 
uled therein. Bertram v.- Wither- 
spoon, 138 Ky. 116, 127 SW (533; 
AnnCas1912A 1217. 

d] A school teacher’s record, 
kept in strict conformity with the 
law, is evidence of the age of a pupil 
which it is the teacher’s duty to re- 
cord. Levels v. St. Louis, ete, R. 
Co., 196 Mo. 606, 94 SW 275. 

38. Colo.—Cooper v. Peo., 28 Colo. 
ST Goe Pee lay 

Ga.—Ross v. Davis, 30 Ga. 823. 

Ind.—Palmer yv. Glover, 73 Ind. 529. 
ie eam haart v. Munson, 10 Allen 

Mo.—Lawrence County v. Dunkle, 
35 Mo. 395. 

N. J.—Browning v. Flanagin, 22 
INES.) T0567. 

Tenn.—Bryan v. Glass, 2 Humphr. 
390. 

Tex.— Valentine v. Sweatt, 34 Tex. 
Civ. A. 135, 78 SW 385. 

Vt.—Brigg sv. Taylor, 35 Vt. 57. 

; 39. Valentine v. Sweatt, 34 Tex. Civ. 
A. 135, 78 SW 385 (record of cancella- 
tion of lease of state lands). 

40. White v. U. S., 164 U. S. 100, 
17 -“SCt 38, 41 Li ed.. 365; Folks -v. 
Lee, 135 Ga. 179, 69 SH 24; Salte v. 
Thomas, 3 B. & P. 188, 127 Reprint 
104; Aickles’ Case, 2 East P. C. 968, 
1 Leach C. C. 435. 

41. Raymond vy. Flint, 225 Mass. 
521, 114 NE 811. 

§ neol in te hospital records see infra 

1 is 

42. Seavey v. Seavey, 37 N. H. 125. 

[a] Appraisement. — The official 
appraisement of the property of the 
estate, being the ex parte statement 
of a third nerson, with which the 
administrator is not shown to have 
had any connection, is not admissible 
evidence against him to prove the 
value of the property. Harrison v. 
Harrison, 39 Ala. 489. 

43. Buckley v. U. S., 4 How. 
51S.) 251, 11 Li. ed. 961. 

44, Monroe County v. May, 67 Ind. 
562; Mathews v. Bowman, 25 Me. 
157; Robinson v. Folger, 17 Me. 206; 
Hmery vy. Goodwin, 17 Me. 76; Shat- 
tuck v. Gilson, 19 N. H. 296. 

fa] A warrant to a noncommis- 
sioned officer of a militia company 
is competent evidence of his due 
election to the office. Shattuck v. 
Gilson, 19 N. H. 296. 

{b] Arbitrary marks.—The roll of 
a militia company, with arbitrary 
pencil marks thereon, is inadmissible 
to prove a member’s absence. Com. 
v. Peirce, 15 Pick. (Mass.) 170. 

45. Ala.—Miller v. Boykin, 70 Ala. 
469. 

Conn.—Litchfield v. Farmington, 7 
Conn, 100. 

Ul.—Nordhaus v. Vandalia R. Co., 
242 Ill. 166, 89 NE 974. 

Me.—Merriam y. Mitchell, 13 Me. 
439, 29 AmD 614. 


EVIDENCE 


pharmacist filed 
ap- 


leet information 


Mass.—Gurney 
404, 69 AmD 299, 
tot Y.—Haddock vy. Kelsey, 3 Barb. 


46. he ee v. Woodbery, 53 Fla. 
566, 43 S 50 

[a] ee be ‘of pedigree.—An origi- 
nal census roll is not admissible in 
evidence to show that the persons 
named therein were alive at the time, 
what persons constituted the same 
family, or their ages, or other mat- 
ters necessary to show pedigree or 
heirship. Gorham vy. Settegast, 44 
Tex, Civ. A. 254, 98 SW 665. 

47. U. S.—Evanston vy. Gunn, 99 
U. S. 660, 25 L. ed. 306. 

Conn.—Mears v. New York, ete., R. 
Co., 75 Conn, 171, 52 A 610, 96 AmSR 
192, 56 LRA 884. 

D. C.—Ball v. Flora, 26 App. 394. 

Ill.— Chicago, etc., R. Co. v. Zapp, 
110 Till. A 553 [aff 209 Ill. 339, 70 NE 
623]; Chicago, ete., R. Co. v. Trayes, 
EVM AS 363 

Iowa.—Huston v. Council Bluffs, 
aan Iowa 33, 69 NW 1130, 36 LRA 
aS 

Mass.—Com. v. Dorr, 216 Mass. 
314, 319, 103 NE 902 [cit Cyc]. 

Mich. Hart Vv. Walker, 100 Mich. 
406, 59 NW 174. 


v. Howe, 9 Gray , 


Mo. —Moore v. H. Gaus, ete., Mfg. 
Co., 113 Mo. 98, 20 SW 975. 
N. C.—Knott. v. Raleigh, ete., R. 


Co., 98 N. GC. 73,73 SE 735, 2 AmSR 

321. 

Pa.—Nolt v. Crow, 
LSE 

R. I.—Kolodrianski v. American 
Locomotive Works, 29 R. I. 127, 69 
A 505. 

Wash.—Peterson vy. Arland, 79 
Wash: 679, 141-.P 63;. Anderson~ v. 
Hilker, 38 Wash. 632, 80 P 848. 

{a] Predictions.— Cunningham v. 
Beane wlvenia R. Co., 40..Pa. Super. 

12. 


22 Pa. Super. 


[b] Weather records Kept by a 
city are admissible to rebut testi- 
mony as to the condition of the 


weather in the city at a certain time. 
Kolodrianski v. American Locomo- 
tive Works, 29 R. I. 127, 69 A 505. 
[ec] A record kept at a state in- 
sane asylum is admissible. Hart v. 


Walker, 100 Mich. 406, 59 NW 174; 
De Armond vy. Neasmith, 32 Mich. 
231; 

48. Rex v. The Despatch, 22 
BaCar496. 


49. Oakland v. Wheeler, 34 Cal. A. 
442, 168 P 23. 

50. State v. Smith, 74 Iowa 580, 
38 NW 492. 

51. Vallejo, etc., R. Co. v. Reed 
Orchard Co., 169 Cal. 545, 147 P 238, 

52. U. S.—Chesapeake, etc., Canal 
Cot v.. WU. tS. 240 -Ked).903, 53° CCA: 
589 [aff 250 U. S. 1238, 39 SCt 707, 
63 L. ed. 474]; U. S. v. Kuhn, 26 F. 
Cas. No. 15,545, 4 Cranch C. C. 401. 

Ill.—Martin vy. Adams Express Co., 
187 ll. A. 214. 

Ky.—lIllinois Cent. R. Co. v. Holt, 
92 SW 540, 29 KyL 135. 

La.—Herriot vy. Broussard, 4 Mart. 
N. S. 260. 

Mich.—Nichols v. Chicago, ete., R. 
Co., 125 Mich. 394, 84 NW 470. 

N. Y.—Russell v. Brooklyn Daily 
Eagle, 168 App. Div. 121, 153 NYS 
450. 

Okl.—Lawless vy. Raddis, 36 Okl. 
61:6) 129 se ile 

Pa.—Miles v. Stevens, 3 Pa. 21, 45 
AmD 621. 

Tex.—Terry v. State, 79 SW 319. 


Va.—Burton v. Seifert, 108 Va. 
338, 61 SE 933. 
[a] Indian record.—A_ printed 


copy of the final rolls of citizens 
and freedmen of the five civilized 
tribes, prepared by the commission, 
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and geodetic survey,*® the monthly statements of a 


in the county auditor’s office, as 


required by statute,°° the report of a state agricul- 
tural society which was required by statute to col- 


and statisties,®! and records and 


reports generally of federal,®? state,°* county,°* 


approved by the secretary of the in- 
terior, and printed under authority 
conferred by the act of congress, is 
admissible in evidence. Lawless v. 
Raddis, 36 Okl. 616, 129 P 711. 

[b] Express rates.—A schedule of 
the rates of an express company, ap- 
proved by the secretary of the in- 
terstate commerce commission, al- 
though not sufficient proof of the 
differentiated rates, without’ the 
“basing book,’ is competent, never- 
theless, as a part of the proof. Mar- 
tin v. Adams Express Co., 187 Ill. 
A, 214, 

[ec] Report excluded.—An official 
report by a government chemist, 
which was made at the request of 
the board of general appraisers, and 
related to merchandise involved in a 
case pending before the board, has 
been held incompetent because ex 
parte, not under oath, and not subject 
to cross-examination. U.S, v. Hemp- 
stead, 153 Fed. 483. 

53. Colo—Rio Grande Sampling 
Co. v. Catlin, 40 Colo, 450, 94 P 323. 

Ill—Aetitus v. Spring Valley Coal 
Co., 246 Ill. 32, 92 NE 579, 1388 AmSR 
221; Aetitis v. Spring Valley Coal 
Co., 150 Ill. A. 497 [aff 246 Ill. 56, 
92 NE 578). 

Kan.—Hudson yv. Herman, 81 Kan. 
62%, 107 P 35. 

Ky .—Com. v. Saas 89 Ky. 587, 13 
SW Tis, 12 KyL 1. 
ee —Priou v. Adams, 5 Mane N. S. 

Minn.—St. Anthony, etc., El. Co. v. 
Great Northern R. Co., 127 Minn. 299, 
149 NW 471. 

N. H.—State v. Blaisdell, 33 N. H. 


388. 

N. Y.—Peo. v. Tompkins, 208 N. Y. 
353, 101 NE 865. 

Tex.—Franklin v. Tiernan, 56 Tex. 
618; Chicago, ete. R. Co. v. Risley, 
55 Tex. Civ. A. 66, 119 SW 897; Har- 
per v. Marion County, 33 Tex. Civ. 
A. 653, 77 SW 1044. 

[a] A charter of parfion under the 
great seal of state has been admit- 
ted, State v. Blaisdell, 33 N. H. 388. 

{b] Notarial acts. — Priou  v. 
Adams, 5 Mart. N. S. (la.) 691; Bau- 
din v. Pollock, 4 Mart. (La.) 613. 

{e] Legislative report.—The reci- 
tals and findings contained in the re- 
port of a committee of the senate 
contained in the printed journal of 
the senate are not competent evi- 
dence to prove that, in the passage 
of an act, Const. art 5 § 22, pra- 
viding that no bill shall become a 
law except by vote of a majority of 
the members of each house taken by 
an ayes and noes vote entered on the 
journal, was complied with. Rio 
Grande Sampling Co. v. Catlin, 40 
Colo. 450, 94 P 323. 

54. Ala.—Floyd v. State, 15 Ala. 
A. 654, 74 S 752. 

Cal.—Peo. v. Eureka Lake, 
Canal Co., 48 Cal. 143. 

Fla.—Johnson v. Wakulla County, 
28 Fla. 720, 9 S 690. 

Ga.—Johnson y. American Nat. L. 
Ins: Co; 34 sGa, 5800,.68) SH. gsi: 
Trentham v. Waldrop, 119 Ga. 152, 
45 SE 988. 

Ind.—Carroll County vy. O’Conner, 
137 Ind. 622, 35 NE 1006, 37 NE 16. 

Iowa.—Sawyer v. Stilson, 146 Iowa 
707, 125 NW 822. 

Ka n.—Hudson vy. Herman, 81 Kan. 
627,.107-P 35. 

Mich.—Van Ness v. Hadsell, 54 
Mich. 560, 20 NW 585 

Minn.—State v. Ring, 29 Minn. 78, 
11 Nw 233. 

Ss. D.—Coler y. Rhoda School Tp., 
6 S. D. 640, 63 NW 158. 

Tenn.—Nimmerfall v. Link, 
Civ. A,. 621, 


etc, 


7 Tenn. 


E 
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town or township,®®> municipal,°® and health 5” of- 
Records of births, marriages, and deaths 
kept in the performance of a duty imposed by law 
are sometimes regarded as competent evidence,®® 


ficials. 


Tex.—Valentine v. Sweatt, 34, Tex. 
Giv. A. 135, 78 SW _ 385. 

Wyo. —Sheridan County v. Patrick, 
18 Wyo. 130, 104 P 531, 107 P 748. 

{a] County board of health re- 
ports.—Nimmerfall v. Link, 7 Tenn. 
Civ. A, 621. 

{[b] The statement of a county 
treasurer, kept in the office of the 
state treasurer, and certified by him 
to be correct, is admissible in evi- 
dence. Harper v. Marion County, 
(Tex. Civ. A.) 77 SW_ 1044. 

[c] A tax digest of the county of 
the residence of insured was admis- 
sible in evidence to show, while his 
name appeared thereon, that he re- 
turned no poll tax, as bearing on his 
age. Johnson y. American Nat. L. 
Ins. Co., 1384 Ga. 800, 68 SE 731. 

55. CGonn.—Watson v. New Mil- 
ford, 72 Conn. 561, 45 A 167, 77 AmSR 
345. 

Tll.—Peo. v. Cincinnati, etc., R. Co., 
271 Ill. 487, 111 NE 552; Lowe v. 
Aroma, 21 Ill. A. 598. 

Ind.—Green v. Indianapolis, 25 Ind. 
490. 

Me.—Rumford vy. Upton, 113 Me. 
548, 95 A 226; Jay v. Carthage, 48 
Me. 353; Bucksport v. Spofford, 12 
Me. 487. 

Mass.—Vinal v. Nahant, 122 NE 
295; Briggs v. Murdock, 13 Pick. 305. 


Minn.—State  v. Bollenbach, 98 
Minn, 480, 108 NW 3. 

Nebr.—Pilkins v. Hans, 87 Nebr. 
7, 126 NW 864. 

N. H.—Rindge v. Walker, 61 N. H. 
58; Thornton v. bn gs TS SNe. 


20; Bishop v. Cone, 3 N. 513. 
N. D.—Northern Trust he v. Buf- 


falo First Nat. Bank, 33° N.. D. 1, 
156 NW 212. 
R. I—Eddy v. Clarke, 38 R. I. 


Oi1,,.95, A 851. ' 

Vt.—Nye v. Kellam, 18 Vt. 594. 

Ont. caer vy. Deslippes, 33 U. C. 
6B; 

[a] 
ing.—State v. Bollenbach, 
480, 108 NW 3. 

[b] Entries of overseers of poor. 
—Corinna v. Hartland, 70 Me. 355; 
Cabot v. Walden, 46 Vit tte 


Pscokd of annual town meot- 
98 Minn. 


56. Colo.—Greeley v. Hamman, 17 


Colo. 30, 28 P 460 

Conn.—Alderman vy. New Haven, 
81 Conn. 137, 70 A 626, 18 LRANS 
74; Cook y. Ansonia, 66 Conn. 413, 
34 A 188. 

Fla.—Gregory v. Woodbery, 53 Fla, 
566, 438 S 504; Ormond y. Shaw, 50 
Fla. 445, 39 S 108, 

Ga.—Columbus v. Ogletree, 102 Ga. 
293, 29 SE 749. 

Ill.— St. Charles yv. O’Mailey, 18 Ill. 


4073). itch” v..~ Pinckard) 5-1Il; . 69% 
Atchison, ete., R. Co. v. Cupello, 61 
Til, A. 432. 

Ind.—Delphi v. Lowery, 74 Ind. 


520,°389 AmR 98. 

Iowa.—Iida Grove y. Ida Grove 
Armory Co., 146 Iowa 690, 125 NW 
866; Edwards v. Cedar Rapids, 138 
Iowa 421, 116 NW 323. 

Ky.—Clark v. Enoch, 8 Ky. Op. 341. 

Me.—Leavitt v. Somerville, 105 Me. 
517, 75 A 54; Barker v. Fogg, 34 Me. 
392. 


Mich.—Norris v. McFadden, 159 
Mich. 424, 124 NW 54. 

Mo.—State v. Heffernan, 243 Mo. 
442, 148 SW 90; St. Louis Gas Light 
Co. v. St. Louis, 86 Mo. 495; St. Louis 
Gas Light Co. v. St. Louis, 84 Mo. 
202 [aff 11 Mo. A. 55]; Finer v. Nich- 
ols, 122 Mo. A. 497, 99 SW _ 808; 
Fruin-Bambrick Constr. Co. v. Geist, 
37 Mo. A. 509. 

Nebr.—Pilkins v. Hans, 87 Nebr. 7, 
126 NW 864; Clark v. Williams, 29 
Nebr. 691, 46 NW 82. 

N. H.—Bow vy. Allenstown, 34 N. H. 
351, 69 AmD 489. 


\Assur-iCoi, 


EVIDENCE 


health or other 


N. J.—State vy. Van Winkle, 25 
Nei Je, ke TS. 
er Y.—Denning vy. Rocine, 6 Wend. 
1 


N. C.—Cheatham y. Young, 113 
N. C. 161, 18 SH 92, 37 AmSR 617; 
Mereh v. Wilmington, 68 N.C. 24. 

. D—Dickinson y. White, 25 N. D. 
523, “143 NW 7154, 49 LRANS 362. 
P Pa,—Waln v. ’Philadeiphia, 99). uP a. 

30. 

Tex.—Houston vy. Stewart, 40 Tex. 


Civ. A. 499, 90 SW 49; Galveston, 

_etc., R. Co. v. Washington, 25 Tex. 

Civ. A. 600, 683 SW 538. 
Vt.—Hutchinson y. Pratt, li Vt. 
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Wash. —Bardsley v. Sternberg, 18 
Wash, 612, 52 P 251, 524. 
Va.—Parsons v. Miller, 46 


W. Va. 334, 32 SE 1017; Grafton v. 
Reed, 34 W. Va. 172, 12 SE 767. 

Wis.—O’Mally v. McGinn, 53 Wis. 
353, 10 NW 515. 

Eng.—Rex v. Martin, 2 Campb. 100; 
1 Greenleaf Ev. 493. 

[a] Proceedings of city council.— 
The record of the proceedings of the 
city council is the best evidence of 
such proceedings, and parol proof 
cannot establish a fact required to 
be made a matter of record. Clark 
v. Enoch, 8 Ky. Op. 341. ; 

[b] Patrol sheets showing the ab- 
sence and attendance of officers and 
employees at a detective bureau are 
admissible. Peo. y. Halpin, 276 Ill. 
363, 114 NE 932. 

{c] Entries of private nature.— 
An entry in. public book of a munici- 
pal corporation has been held not to 
be evidence for the corporation un- 
less it be an entry of a public na- 
ture. Fraser v. Charleston, 8 S. C. 318. 

[d] An entry in the complaint 
book at a police station is inadmis- 
sible in evidence in an action for 
false arrest, when the entry was not 


made by the defendant or in his 
presence or with his knowledge. 
Carroll v. Parry, 43 App. (D. C.), 363, 


AnnCas1916E 971, 

57. Kwong Lee Yuen y. Alliance 
16 Hawaii 674; Bucher v. 
Showalter, 44 Okl. 690, 145 P 1143, 

[a] Card not constituting record. 
—In an action on life insurance 
policy, defended for breach of con- 
dition as to soundness of health, a 
copy of card from the officer of the 
state board of health, showing that 
sputum sent by insured’s examining 
physician had been tested and found 


tuberculous, was properly excluded, 
not being a public record. Fondi v. 
Boston Mut. lL. Ins. Co., 224 Mass. 


6, 112 NE 612. 

58. U. S.—Lewis vy. Marshall, 5 
Pet. 570, 8 L. ed. 195. 

Conn.—Eva’s App., 104 A 238. 

Mass.—Milford v. Worcester, 7 
Mass. 48. 

Mo.—Finer v. Nichols, 122 Mo. A. 
497, 99 SW 808. 

N. J.—Hancock v. Supreme Council 
GHB ARON. ea, (GLb Sear a0 a 

N. Y.—Jacobi v. Order of Ger- 
pete 26 NYS 318. 

ah: C.—Jacocks v. Gilliam, 7 N. C. 
4 


Okl.—Bucher y. Showalter, 44 Okl. 
690, 145 P 1143. - 

Pa.—American L. Ins., etc., Co. v. 
Rosenagle, 77 Pa. 507. 

Philippine.—U. S. v. 11 
Philippine 530. 

Vt.—Derby v. Salem, 30 Vt. 722. 

W. Va.—Blair v. Sayre, 29 W. Va. 
604, 2 SE 97. : 

Eng.—Doe v. Andrews, 15 Q. B. 
756, 69 ECL 756, 117 Reprint 644. 

{a] Marriage license records.— 
Records of the age of persons apply- 
ing for marriage licenses are admis- 
sible. Murray v. Supreme Lodge 


Areco, 


[§ 915 


and this rule has been extended to records made of 
certificates of physicians as to the cause of death, 
required to be filed in the office of the board of 


municipal authorities;°® but there 


Nz Ee Ox P.,. 74. Conn? (1b, 1b2 Ae tae: 
Blair v. Sayre, 29 W. Va. 604, 2 SE 97. 

[b] Parish and church registers. 
—(1) In England parish registers of 
baptisms, marriages, and deaths, and 
other entries of that kind, were fre- 
quently admitted, and this before 
there were any Statutes relating to 
them, because the common law made 
it an express duty to keep the regis-~ 
ters. Sturla v. Freccia, 5 App. Cas. 
623, 21 ERC 672; Doe vy. Andrews, 
15 Q. B. 756, 69 ECL. 756, 117 Reprint 
644; Draycott v. Talbot, 3 Bro. P. C. 
564, 1 Reprint 1501; Doe y. Barnes, 
1M. & Rob. 386. But compare Whit- 
tuck v. Waters, 4 C. & P. 375, 19 HCL 
561 (register of burials of a Wes- 
leyan chapel held inadmissible). (2) 
Registers of baptisms kept by a 
clergyman of the established church 
in England have been held admissible 
before his death, when accompanied 
by evidence of the identity cf the 
child, to prove the date of its bap- 
tism. Draycott v. Talbot, 3 Bro. 
P. ©. 564, 1.Reprint. 1501; Wihen. vz 
Law, 3 Stark. 63, 3 ECL 595. (3) 
But they have been held not to be 
admissible to prove the time of its 
birth, because the clergyman had no 
authority to make inquiry about the 
time of birth or any entry concern- 
ing it in the register. Burghart v. 
Angerstein, 6 C. & P. 690, 25 ECL 
641; Rex v. Clapham, 4 C. & P. 29, 
19 ECL 392; Wihen v. Law, supra. 
(4) So in this country church regis- 
ters of baptisms, marriages, deaths, 
and burials kept in accordance with 
the requirement of law have been ad- 
mitted. Lewis v. Marshall, 5 Pet. 
(U. S.) 470, 8 L. ed. 195; Morrissey 
v. Wiggins Ferry Co., 47 Mo. 521; 
Jacobi v. Order of Germania, 26 NYS 
318; American L. Ins., etc., Co. vi 
Rosenagle, 77 Pa. 507; Stoever v. 
Whitman, 6 Binn. (Pa.) 416; Hyam 
v. Edwards, 1liDall} Cease: thle ed. 
pe 21S iv.s Amceoy add Philippine 
530, (5) But an entry in a registry 
of baptisms and births, the object 
of which was to register the baptism 
and not the birth, the time of birth 
being introduced merely by way of 
description, has been held not to be 
evidence of the time of birth. Clark 
v. Trinity Church, 5 Watts & S. 
(Pa.) 266. (6) So a burial register 
has been held inadmissible to show 
parentage and time and place of 


birth. Sitler v. Gehr, 105 Pa; 577, 
51 AmR 207. (7) It has been held 
that, where no record of baptisms 


is required to be kept by law, a 
church book containing such record 
is not admissible in evidence as a 
public record. Kennedy vy. Doyle, 10 
Allen (Mass.) 161. (8) But on the 
other hand a register kept in ac- 
cordance with the laws and rules of 
the church has been admitted. Han- 
cock v. Supreme Council C. B. L., 
67 N. J. L. 614, 52 A 301. (9) It has 
been held that, in the absence of a 
special statute, registers of this 
character from another state,are not 
admissible unless acknowledged as 
documents of an authentic and pub- 
lic nature by the laws of the state 
where they are kepi. Morrissey v. 
Wiggins Ferry Co., 47 Mo. 521 (bap- 
tismal register); Childress v. Cut- 
ter, 16 Mo. 24 (certificate of burial); 
Chambers v. Chambers, 32 NYS 875. 

[c] Concededly false return.—A 
return of birth made by a physician, 
since deceased, which is conceded to 
be false except as to date of birth, is 
not legitimate evidence of the fact 
that the child was the mother’s sec- 
ond child, as stated in the return. 
Howard y. Illinois Trust, etc., Co., 
189 Ill. 568, 59 NE 1106. 

59. Conn.—Hennessy v. Metropoli- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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is also authority for the view that statutes re- 
quiring records of births, marriages, and deaths, 
including the causes of death, to be kept by city 
boards of health are mere police regulations, and 
the records being required for special and local 
purposes, namely, to assist the board of. health in 
the conduct of the affairs of that office, are not 
public records in such a sense as make them evidence 
between private parties of the facts recorded,°° 
and a general statute authorizing their use as prima 
facie evidence has been held to apply only to 
controversies involving public rights.*? In England 
bishops’ registers ®? and entries in vestry books ®& 
have been held admissible; and in this country 
records of religious bodies have been held admis- 


sible.*4 
L$ 916]. c. 


tan L. Ins, Co., 74 Conn. 699, 52 A 


490. 
Mass.—Shamlian v. Equitable Acc. 
Co., 226 Mass. 67, 115 NE 46. 


Mich.—Krapp v. Metropolitan L. 
Ins. Co., 148 Mich. 369, 106 NW 1107, 
114 AmSR 651. 

. .__Mo.—Ohmeyer v. Supreme Forest 
Wi ce; 291 eMon VA. 289: Reynolds av. 
Prudential Ins. Co., 88 Mo. A. 679. 

Wis.—State v. Pabst, 139 Wis. 561, 


121 NW 351. 
60. Court of Honor v. Clark, tee 
“448; 


Ill. A. 490; Sovereign Camp W 

v. Grandon, 64 Nebr. 39, 89 NW 

Buffalo Loan, ete, Co. v. Knights 
Templar, etc., Mut. Aid Assoc., 126 
N. Y. 450, 27 NE 942, 22 AmSR 8389 
{aff 56 Hun 303, 9/NYS 346]; Bilkovic 
v. Loeb, 156 App. Div. 719, 141 NYS 
279; Robinson v. Supreme Comman- 
dery U. O. G. C., 77 App. Div. 215, 79 
NYS 13 [aff-177 N. Y.,564. mem, 69 
NE 1139 mem]; Hammerstein  v. 
ep par aaa 74 Mise, 567, 134 NYS 

73. : 

61. Beglin v. Metropolitan L. Ins. 
Co., 173 N. Y. 374, 66 NE 102 [rev 32 
Mise. 254, 66 NYS 206]; Painton v. 
Cavanaugh, 151 App. Div. 372, 135 
NYS 418; McKinstry v. Collins, 76 
Vt. 221, 56 A985. But compare 
Markowitz v. Dry Dock, etc., R. Co., 
12 Misc. 412, 33 NYS 702 (holding 
that under Consolidation Act [L. 
(1882) c 410 § 621], making the rec- 
ord of the board of health presump- 
tive evidence of the facts stated 
therein, the certificate of a coroner 
made in compliance with Consolida- 
tion Act § 604, which requires a 
coroner who holds an inquest to file 
with the health department a cer- 
tificate showing, among other things, 
the age of decedent as nearly as can 
be ascertained, is admissible as evi- 
dence of decedent’s age). 

fa] Under Vt. Acts (1902) p 49, 
(1) providing that no public record 
of births or deaths, or any certified 
copy thereof, shall be competent evi- 
dence, except of the fact of birth and 
death, a certified copy of a death cer- 
tificate is inadmissible to show that 
deceased died of pneumonia, as stated 
therein. McKinstry v. Collins, 76 Vt. 
221, 56 A 985. ~-(€2) The rule was 
otherwise prior to this statute. Mc- 
Kinistry. v. Collins, 74 Vt. 147,’ 52 
A 438. 

62. Hartley v. Cook, 9 Bing. 728, 
23 ECL 779, 131 Reprint 787, 5 C. & 
P. 441, 24 ECL 646; Arnold v. Bath, 
5 Bing. 316, 15 ECL 600, 130 Reprint 
1083; Irish Soc. v.. Derry, 12 Cl. & F. 
641, 8 Reprint 156. 

63. Price v. Littlewood, 3 Campb. 
288; Rex v. Martin, 2 Campb. 100. 

64. Ala.—Rayburn v. Elrod, 43 
Ala. 700. 

Me.—Nason v. First Bangor Chris- 
tian Church, 66 Me. 100. 

Mo.—Collins v. German-American 
Mut. Life Assoc., 112 Mo. A. 209, 86 


SW 8:91. 
N. Y.—Meehan v. Supreme Council 
Cc. B. L., 95 App. Div. 142, 88 NYS 


Land Office Records and Proceed- 
ings—(1) In General. Public land office records are 


171 SW 248; 


EVIDENCE 


be recorded.®* 


Record of evidence introduced in land office. 
a suit to establish water rights, the record of the 
evidence introduced in the United States land office, 
in proof of the entries on the land, has been held. 
mere evidence in an ex parte proceeding, and there- 
fore inadmissible to show the time when settlement 
or entry was actually made under the homestead or 
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intended for the preservation of the evidence of the 
transactions of the land department and are admis- 
sible to prove the facts recited therein,®> and the 
facts proved by these records must be received as 
prima facie evidence of the right of the person at 
whose instance they were recorded, and as conclu- 
sive in regard to such things as the law requires to 


In 


preémption laws.° 


[§ 917] (2) 


821 [aff 194 N. Y. 577 mem, 88 NE 
1125 mem]. 

Philippine.—U. S. v. De Vera, 28 
Philippine 105. 

[a] Illustrations.—(1) The _ rec- 
ords of the Maine eastern conference 
of christian churches, it being a 
legally and permanently organized 
ecclesiastical body having regular 
public sessions, have been held ad- 
missible as evidence of its acts and 
doings. Nason y. First Bangor Chris- 
tian Church, 66 Me. 100. (2) The min- 
utes of a quarterly conference of the 
“M. E. Church, South,” are admissi- 
ble to prove who are the trustees of 
a church building within the circuit 
of the conference. Rayburn v. El- 
rod, 43 Ala. 700. 

{[b] Authority not shown.—A 
printed copy of the minutes of a 
methodist conference is inadmissible 
in evidence to prove tHe authority 
of an alleged methodist minister to 
perform a marriage, if it is not 
shown that such copy was issued by 
the conference. Pettyjohn vy. Petty- 
john, 6 Del. 332. 

[ec] On the other hand entries in 
a_vestry book have been held not 
admissible to prove title of the par- 


ish to certain lands. Martin v. 
Gundy, 2 Harr. & J. (Ma.) 248. 
Registers of births, marriages, 


and deaths see supra note 58. 

65. U. S.—McGarrahan v. New 
Adria Min. Co., 96 U. S. 316, 24 L. ed. 
630; Galt v. Galloway, 4 Pet. 332, 7 
L. ed. 876; Stewart v. U. S., 211 Fed. 
41, 127 CCA 477; Jesse D. Carr Land, 


ete, “Co. sve Un Ss) 118) Med: “827-255 
CCA 4388. 

Cal.—Gregory v. McPherson, 13 
Cal. 562. 

Fla.—Boley v. Wynn, 68 Fla. 341, 
67 S 117. 


Ga.—Stanford v. Bailey, 122 Ga. 
404, 50 SE 161. 

Tll.— Frazier v. Laughlin, 6 Ill. 347. 

Iowa.—Acord v. Mitchell, 167 Iowa 
652, 149 NW 839. 

Miss.—Halloway v. Miles, 110 Miss. 
532, 70 S 697; Welborn v. Spears, 32 
Miss. 138. 

Mo.—Russ v. Sims, 261 Mo. 27, 169 
SW 69. : 

Nev.—Reno Brewing Co. v. Pack- 
oe 31 Nev. 433, 103 P 415, 104 P 

N.. D.—Harmening v. Howland, 25 
N. D. 38, 48, 141 NW 181 [cit Cyc]. 

Pa.—Norris v. Hamilton, 7 Watts 


91. 

R. I—Horgan v. Jamestown, 32 
R. I. 528, 80 A 271. 

Tex.—Denton v. English, (Civ. A.) 
Myers v. Moody, (Civ. 
A.) 122 SW 920; McKee v. West, 55 
Tex. Civ. A. 460, 118 SW 1135. 

Wash.—Svylvester v. State, 46 
Wash,-585, 91 P15 [aff-215 U. S. 80, 
30 SCt 25, 54 L. ed. 101]. 

Wis.—Bracken v. Preston, 1 Pinn. 
584, 44 AmD 412. 

Ont.—Kenny v. Caldwell, 21 Ont. A. 
110 [app dism 24 Can. S. C. 699]. 

{a] A recelpt of a receiver of a 


Patents and Grants. A patent or 


grant for, public land is admissible in evidence, 


land office (1) is admissible as evi- 
dence of title in an action between 
individuals, although such receipt 
would not be evidence against the 
United States. Bracken v. Preston, 
1 Pinn. (Wis.) 584, 44 AmD 412. (2) 
The receipt of a receiver of a United 
States land office, which is made 
prima facie evidence of title by Gen. 
St. (1906) § 1537, means the receipt 
given at final entry, and not the re- 
ceipt for the registration fee. Boley 
v. Wynn, 68 Fla. 341, 67 S 117. 

{b] The minutes of a United 
States recorder of land titles, of tes- 
timony taken by him under the act 
of congress May 26, 1824, are only 
admissible in evidence to prove such 
facts as may be proved by hearsay. 


Williams Vv. Carpenter, 28 Mo. 
453. 
{c] The pencil memorandum of a 


payment made on a sale of govern- 
ment lands in the books of the secre- 
tary of the treasury of the republic 
of Texas is proper evidence of such 
payment, in the absence of any show- 
ing of want of authority in the per- 
son making the memorandum. Frank- 
lin v. Tiernan, 62 Tex. 92. 

{d] The record of sales of 
gchool lands, kept by the school com- 
missioner, is properly admissible in 
evidence in an action on his bond. 
Frazier v. Laughlin, 6 Ill. 347. 

[e] The tabular statement of the 
books of the recorder of land titles, 
showing the conformation of alot, 
its size, etc., are admissible as evi- 
dence of the ownership, although the 
law had provided for the issuance of 
a certificate of confirmation of title. 
Biehler v. Coonce, 9 Mo. 347. 

{[f] County record of patent.—Un- 
der a statute authorizing county re- 
corders to record patents issued by 
the United States, such a patent may 
be proved by producing from the 
recorder’s office the book in which 
it is recorded, without proof of loss 
of the original. Vance v. Kohlberg, 
50 Cal. 346. 

{g] Statute making record admis- 
sible strictly construed.—Bartlett v. 
Nova Scotia Steel Co., Ltd., 37 N. S. 


259. 

{[h] The blotters found in the land 
office are not the records of any 
public transaction. They are the pri- 
vate entries of the clerk, and after 
his death are received only on the 
same principle which admits the pri- 
vate entries of other deceased per- 
sons. Fox v. Lyon, 27 Pa. 9; Strimp- 
fler v. Roberts, 18 Pa. 283, 57 AmD 
606. 

66. Galt v. Galloway, 4 Pet. (U. 
S.) 332, 7 L. ed. 876; Ravago v. Ba- 
cud, 10 Philippine 60. 

67. Driskell v. Rebbe, 22 S. D. 242, 
117 NW 135. 

6g. Ark.—Winn v. Whitehouse, 
96 Ark, 42, “181° sSwWw 70:5). Winn Gy. 
Scraper, 95 Ark. 623, 131 SW 72. 

Cal.—Canfield v. Thompson, 49 Cal. 
210. 

Fla.—McGill v. Dartist, 69 Fla. 587, 
68 S 755. 


es 
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without proof of execution,®® record,” delivery,” 
or title in the United States or state,’? or any pre- 
liminary showing as to the proceedings upon which 
the issuance of the patent or grant was based.7* 

A lease of school lands has been held admissible 


in evidence.** 
[§ 918] 


ticity.” 


made must also be shown.7? 


Ga.—Stanford v. Bailey, 122 Ga. 


- 404, 50 SE 161. 


Mo.—Callaway v. Fash, 50 Mo. 420. 

Okl.—Mullen v. Howard, 43 Okl. 
531, 143 PB 659. 3 

Pa.—McCoy v. Michew, 7 Watts & 
S. 386. 

N. B.—Simpsen v. Malcolm, 43 N. 
Baio: 

“Upon its face the patent appears 
to be regular and valid. It was prop- 
erly admitted in evidence.” McGill 
vy. Dartist, 69 Fla. 587, 588, 68 S 755. 

{a] The record (1) of a patent is 
admissible. Reno Brewing Co. Vv. 
Packard, 31 Nev. 433, 103 P 415, 104 
P 801; Tate v. Rose, 35 Utah 229, 99 
P 1003 [foll Tate v. Shaw, 35 Utah 
240, 99 P 1007]. (2) But it is error 
to admit in evidence a patent from 
the United States to a mining com- 
pany; the laws of the United States 
requiring all patents from the gen- 
eral land office to be recorded in that 
office, from which exemplifications 
authenticated by the seal and certifi- 
cate of the commissioner may be ob- 
tained when required as evidence. 
Bullion, ete., Min. Co. v. Eureka Hill 
Minion. UWtahis, tl bP 5i5: - 

‘[b] Copies of allotment and home- 
stead patents, properly exemplified 
under Rev. L. (1910) § 5112, are ad- 
missible, and their admissibility is 
not governed by Act Congr. April 26, 
(1906) § 8. Mullen v. Howard, 43 
Old. (bed, 143 —P 659. 

[c] Of what patent is evidence.— 
(1) A patent from a state, of lands 
sold as swamp or overflowed lands, 
is not prima facie evidence, as 
against a claimant under the govern- 
ment, that such lands are swamp 
and overflowed. Keeran v. Allen, 33 
Cal. 542; Keeran v. Griffith, 31 Cal. 
461. (2) A patent is net evidence 
of title in an action commeneed prior 
to its date, but it is not error to ad- 
mit it in evidence to show a con- 
firmation of the inchoate title by cer- 
tificate, that being an immaterial 
point. Bullock v. Wilson, 5 Port. 
(Ala.) 338. 

69. Robinson v. Cahalan, 91 Ala. 
479, 8 S 415; Gallup v. Armstrong, 
22 Cal. 480; Yount v. Howell, 14 Cal. 
465; Steeple v. Downing, 60 Ind. 478; 
Rowser v. Warren, 4 Blackf. (Ind.) 
522; Huling v. Moore, (Tex. Civ. A.) 
194 SW 188. 

[a] Necessity for seal.—Under 
Const. art 3, § 16, providing that all 
grants shall be issued in the name 
and by the authority of the state 
sealed with the “Great Seal of the 
State,” signed by the governor, and 
countersigned by the secretary of 
state, the great seal furnishes the 
proof of the genuineness of the sig- 
natures of such officers, and a paper 


without a seal or any recital of a seal | 


therein, and in the absence of proof 
that a seal had ever been affixed 
thereto, was inadmissible in evidence 
as a grant. Howell v. Hurley, 170 
N.. C.5798,33 SH: 699). 
70. Callaway v. Fash, 50 Mo. 420. 
Wise Downer vy. smiun, 24) Cal. dear 


(3) Surveys and Maps. 
veys of public lands *® and maps thereof *® are ad- 
missible in evidence upon the certificate of the com- 
missioner, without further evidence of authen- 
But in order to be admissible a survey 
should be duly approved and recorded in accord- 
ance with the practice in the office of the surveyor- 
general,’® and the authority under which it was 
So with respect to a 
map, a showing as to its official character is neces- 
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sary.®° 
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The field notes and plats of a survey of 
the public lands are competent evidence,*! and have 
been considered to have the force of a deposition.®” 
In a boundary case, the record of a certificate in 
the ‘Spanish language, properly translated, shown 


to be made by the original surveyor of grant un- 


Official sur- 


[§ 919] (A) 


Lavergne v. Elkins, 17 La. 220. 

72. Knabe v. Burden, 88 Ala. 436, 
7 S 92; Grant v. Smith, 26 Mich. 201; 
Long v. McDow, 87 Mo. 197; Rey- 
nolds v. Weiss, 27 Wis. 450. 

{a] Deed from county.—A _ deed 
purporting to be granted under a 
statute authorizing a county to con- 
vey land to the state in payment of 
county indebtedness is not admis- 
sible in evidence without proof that 


the lands conveyed belonged to the} 


county, and were within the provi- 
sions of the statute. Wines v. 
Woods, 109 Ind. 291, 10 NE 399. 

73. Mathews v. Buckingham, 22 
Kan. 166. 

74. Trimble v. Borroughs, 41 Tex. 
Civ. A. 554, 95 SW 614. 

75. Smyth v. New Orleans Canal, 
etc.,-Co., 93. Fed.. 899, 35 CCA 646; 
O'Flaherty v. Kellogg, 59 Mo. 485; 
Chew v. Keck, 4 Rawle (Pa.) 163; 
Sullivan v. Solis, 52 Tex. Civ. A. 
464, 114 SW 456. 

[a] Pertinent explanatory notes 
are as competent as any other part 
of the survey, whether above or be- 
low the signature of the surveyor. 
Pennsylvania Coal Co. v. Dunkel, 101 
Paros: 

{b] A memorandum in pencil 
mark on the return of a survey is 
admissible as evidence of the date 
of the return. Conkling v. West- 
brook, 81* Pa: 81. 

[c] A resurvey made by a sur- 
veyor under authority of the claim- 
ant has been held admissible. Sul- 
livan uv... Solis, 52) (Bex: “Ciy,y Aq) 464, 


114 SW 456. 
Van Winkle, 


76. U. S.—uU. S. v. 
113 Fed. 908, 51 CCA 533. 

Cal.—Burk v. Howe, 171 Cal. 242, 
152 P 434. 

Ky.—New BEra Land Co. v. Childs, 
161 Ky. 588, 171 SW 417. 

Tex.—Barrow v. Gridley, 25 Tex. 
Civ. A. 13, 59 SW. 602, 913: Travis 
epuniy v. Christian, (Civ. A.) 21 SW 


Wis.—Fowler v. Scott, 64 Wis. 509, 
25 NW 716. 

[a] A torn map may be received. 
Tores v. State, (Tex. Cr.) 166 SW 523. 

{b] The original plat accompany- 
ing a patent issued by the state is 
admissible to determine the location 
of the land. New Era Land Co. vy. 
Childs, 161 Ky. 588, 171 SW 417. 

[c] A connected map of a number 
of surveys, which had been recorded 
in ‘the county, is evidence, accom- 
panied by the explanations of the 
surveyors, without producing the 
separate surveys. Jones vy. Bache, 13 
F. Cas. No. 7,454, 3 Wash. C. C. 199. 

[d] The certificates of surveyors 
attached to a duly certified copy of 
a map from the archives of the land 
office are inadmissible to prove any 
disputed fact. Kuechler v. Wilson, 
82 Tex. 638, 18 SW 317. 
guae Smith v. Hughes, 23 Tex. 
stat Gamache y. Piquignot, 17 Mo. 


79. Rose v. Davis, 11 Cal. 133; 


der which defendant claimed, which stated the lo- 
cation of a point designated on a map, has been 
held not admissible.** 


Official Correspondence. The of- 


ficial correspondence of the commissioner of the 
general land office and of the register and receiver 
of the United States land offices is admissible in 
evidence to prove the official acts of those officers ;** 
but their unofficial letters, unauthenticated as legal 
certificates,*> merely expressing opinions upon ques- 


Shields vy. Buchanan, 2 Yeats (Pa.) 
219 : 


{a] A survey, adopted by the land 
office, although not made by the 
regular officer, is admissible in evi- 
dence. Shields vy. Buchanan, 2 Yeats 
GRas)s29: 

80. In re Moran, 1 La. A. (Or- 
leans) 118 (exclusive official char- 
acter). 


81. U. S.—Kirby v. Lewis, 39 Fed. . 


66. 

Ark.—Russell v. State, 97 Ark. 92, 
133 SW 188, 190 [cit Cye]. 

Cal.—Thompson vy. Thornton, 50 
Cal. 142; Richardson v. Forrest, 29 
Cal msl 

Ill.— Cooney v. A. Booth Packing 
Co., 169 Ill. 370, 48 NE 406. 

Pa.—Galbraith v. Elder, 8 Watts 
81. 

Tenn.—Montgomery v. 

105 Tenn. 144, 58 SW 306. 

[a] Best evidence by statnute.— 
Montgomery v. Lipscomb, 105 Tenn. 
144, 58 SW 306. 

[b] On issue of title—Township 
plats from the United States land 
office are inadmissible to show title 
to lands in the United States. Walsh 
v. Kattenburgh, 8 Minn. 127. 

82. irby v. Lewis, 39 Fed. 66. 

83. Dunn v. Land, (Tex. Civ. A.) 
193 SW 698. 

84. Bellows v. Todd, 34 Iowa 18; 
Carman v. Johnson, 29 Mo. 84; Foth- 
ersillov.. Stover, 1-oDalls (2a. Ose 
L. ed. 13; Ansley v. Peterson, 30 


Lipscomb, 


[a] A reason for the rule was 
stated in Fothergill v. Stover, 1 Dall. 
(Ba.)'-6,° 1 ka. ‘ed. 23s>. Here ayletter 
from James Steel, receiver-general 
and secretary of the land office, to 
the surveyor-general’s deputy in 
Chester county, in these words— 
“Wriehd Isaac Taylor, Philadelphia, 
38d 2d m 1719.—James Logan has 
agreed that the bearer hereof William 
Willis, shall have 500 acres .,of land 
at Conestogoe. Please survey it to 
him and the warrant shall be ready. 
—Thy loving friend, James Steel,” 
was offered to be given in evidence as 
the foundation of the defendant’s 
title, but objected, on the part of the 
plaintiff, that James Steel by his 
order only, without a warrant from 
the proprietors or the commissioners 
of property, could not authorize the 
location of lands. 
that under this sort of orders from 
the proprietor’s officers, a great part 
of the province had been settled, and 
that for the general convenience they 
had been heretofore allowed to be 
given in evidence, 

{b] The court may consult such 
official correspondence, although it 
is not formally proved in the case. 
Kirby v. Lewis, 39 Fed. 66. 

85. Ala.—Brown v. Chambers, 12 
Ala. 697. ’ 

Ark.—Hendry v. Willis, 33 Ark 833. 

Mo.—Campbell v. Laclede Gas 
Light Co., 84 Mo. -352. 

Pa.—Struthers v. Reese, 4 Pa. 129; 
Steel v. Finley, 3 Yeates 169. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


The court said,- 
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tions of law,°® are not admissible. 
[§ 920] 
(a) In General. 


of the existence of that fact.88 


such certificates have been made evidence by ex- 
press statutory enactment,®® and it has been held 
that they are not evidence unless expressly made 
so by state statutes or act of congress.°° 
certificates as the land officer is authorized by stat- 
ute or regulation of the department to make are ad- 
missible in evidence,®! and it 1s necessary that the 
certificate should be either to a copy of a paper or 
a statement of a fact contained in a paper which is 


Wis.—Bovee v. McLean, 24 Wis. 
225. 

86. Jeans v. Lawler 33 Ala. 340; 
Hanrick v. Dodd, 62 Tex. 75. 

{a] Hearsay.—Such a letter is 
jnadmissible on an issue of title be- 
tween other parties as being mere 
hearsay. Hanrick v. Dodd, 62 Tex. 


15. 

87. Official certificates generally 
see infra § 922. 

ss. U. S.—Howard v. Perrin, 200 
Om eG SOL 1955 50" Mr ved.e 3u4 
[aff 8 Ariz. 347, 76 P 460]. 

Ala.—Doe v. Eslava, 11 Ala. 1028. 

Ark.—Floyd v. Ricks, 14 Ark. 286, 
58 AmD 374. 

Tll.— Black v. Chicago, etc., R. Co., 
237 Ill. 500, 86 NE 1065. 

Miss.—Hardin v. Ho-yo-po-nubby, 
27 Miss. 567; Wray v. Doe, 18 Miss. 
452. : 
Mo.—Milburn v. Hardy, 28 Mo. 514; 
Cerre v. Hook, 6 Mo. 474; Gurno v. 
Janis, 6 Mo. 330. 

Ney.—Brown v. Warren, 16 Nev. 
228. 

Or.—Morrow v. Warner Valley 
Stock ©o 56, Or, 312,101) Bit. 

Tex.—Smithers v. Lowrance, 100 
Tex. 77, 93 SW 1064 [rev (Civ. A.) 
91 SW 606]; Strickel v. Tuberville, 
Oe amox Ory Ae, 469,00 ON LODS. 

[a] he report of the register of 
the state land office is not a cer- 
tificate of a public officer. Gordon 
v. Bucknell, 38 Iowa 438. | 

[b] Certificate of private sur- 
veyor.—In an action to establish a 
land grant a certificate of a private 
surveyor, who had surveyed the 
lands, that he had permission from 
the governor of the territory to 
make the survéy, is not evidence that 
he had such authority. U.S. v. Han- 
son, 16 Pet. (U. S.) 196, 10 L. ed. 
935. 

g9. Cal.—Kerr v. Snowden, 24 Cal. 
A. 152, 140 P 704. 

Fla.—Groover v. Coffee, 19 Fla. 61. 

Tll.— Wilcox v. Jackson, 109 Ill. 261; 
Seely v. Wells, 53 Ill. 120; Delaunay 
v. Burnett, 9 Ill. 454; Ross v. Red- 
dick, 2 Ill. 73: 

Iowa.—Acord vy. Mitchell, 167 Iowa 
652, 149 NW 839. 

Minn.—Washburn v. Mendenhall, 
21 Minn. 332; Dorman v. Ames, 12 
Minn. 451. : 

TNex.——Talbert v: Dull, 70 Tex. 675, 
8 SW 530; Whitaker v. Browning, 
(Civ. A.) 155 SW 1197. 


Wis.—Burdick v. Briggs, 11 Wis. 
126. 
[a] Under the Illinois statute (1) 


the receiver’s certificate is made evi- 
dence of any fact or matter on rec- 
ord in his office, and the register’s 
certificate is made evidence of title. 
Wilcox v. Kinzie, 4 Ill. 218; Roper 
Wee Glabauchi4ullia 166;0% (2)- = fhe 
certificate of the receiver of the land 
office of the receipt of the purchase 
money of land is not evidence of 
title thereto. Carson v. Merle, 5 IIl. 
863: Roper v. Clabaugh, supra. (3) 
To be evidence of title under this 
statute, the certificate must show an 
entry and~-purchase of land; it is 
not enough that the register cer- 
tifies that a certificate had been 
granted to a certain person as claim- 


(5) Certificates of Land Officers *7— 
The certificate of a land officer to 
any fact of the existence of which he is required 
by law to give a certificate is receivable as evidence 
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a record of that office, and the original of which 


In some states [§ 921] (b) 


Only such 


ered to certify,°” 


ant of a certain claim and survey. 
Aldes v. Abbott, 23 Ill. 61. 

_{b] Defaced certificate-—A head- 
right land certificate was held ad- 
missible in evidence, although some 
of the words and parts of words 
contained in it had been obliterated, 
where offered in connection with 
testimony of witnesses who had seen 
and examined it before it was de- 
faced. Pope v. Anthony, 29 Tex. Civ. 
A. 298, 68 SW 521. 

_(c] On an issue as to the quan- 
tity of land in a specified tract, cer- 
tificates from the land office and 
from the surveyor-general’s office are 
admissible. Acord v. Mitchell, 167 
Iowa 652, 149 NW 839. 

90. Mays v. Johnson, 4 Ark. 613; 
Lott v. King, 79 Tex. 292, 15 SW 231. 


[a] Statute not making certifi- 
cate evidence.—Under the act of 
Mareh 20, 1848, providing that the 


commissioner of the general land of- 
fice shall give certificates on appli- 
cation as to any fact contained in the 
records of their offices, but not pro- 
viding that such certificates shall be 
received in evidence, a certificate by 
a land commissioner is not admissible 


in evidence. Lott v. King, 79 Tex. 
292, 15 SW 281. 
91. -Ala.—Stephenson vy. Reeves, 


92 Ala. 582, 8 S 695; Woods v. Na- 


would be evidence in the ease. 
of the register or receiver as to his conclusions 
drawn from an examination of the records cannot be 
received as evidence.?? 


bors, 1 Stew. 172. 

Ark.—Driver v. Evins, 47 Ark. 297, 
1 SW 518. 

Cal.—Murphy v. Sumner, 74 Cal. 
316, 16 P 3; Hastings v. Devlin, 40 
Cal. 358. 

Mo.—Cutter v. Waddingham, 33 
ra 269; Evans y. Labaddie, 10 Mo. 
425. 

c ptt SOE OES v. Dennis, 4 Binn. 

14. 

Vex.—Gaither v. Hanrick, 69 Tex. 
92, 6 SW 619; Smithwick v. Andrews, 
24 Tex. 488. 

92. Ashley v. Rector, 20 Ark. 359; 
Foute v. McDonald, 27 Miss. 610; 
Cockerel v. Doe, 20 Miss. 117; Wil- 
kins v. Clawson, 50 Tex. Civ. A. 82, 
110 SW 103; Hamilton v, McAuley, 
27 Tex. Civ. A. 256,65. SW: 205; 
Fisher v. Ullman, 3 Tex. Civ. A. 322, 


22 SW 523. 

93. Ala.—Bonner y. Phillips, 77 
Ala. 427. 

Ffa.—McGill v. Dartist, 69 Fla. 587, 
68 S 755. 

La.—Judice v. Chrétien, 3 Rob. 15. 
Sie Es ee v. McDonald, 27 Miss. 

Tex.—Talley v. Lamar County, 104 
Tex. 295, 187 SW 1125 [aff (Civ. A.) 
127 SW 272]; Hamilton v. McAuley, 
27 ‘Tex. Civ.) At-256,. 65° SW. 205: 

Wis.—Reed v. Chicago, etc., R. Co., 
71 Wis. 399, 37 NW- 225; Cornelius 
v. Kessel, 53 Wis. 395, 10 NW 520; 
Farrand vy. Chicago, ete., R. Co., 21 
Wis. 435; Bigelow v. Blake, 18 Wis. 
520; Gates v. Winslow, 1 Wis. 650. 

94. Cox v. Jones, 1 Stew. (Ala.) 
379; Floyd v. Ricks, 14 Ark. 286, 58 
AmD 374; Harris v. Doe, 4 Blackf. 
(Ind.) 369 

95. Jackson v. McMurray, 4 Colo. 
76; Yellow River R. Co. v. Harris, 
35 Fla. 385, 17 S 568; Fail v. Good- 
title, 1 Ill. 201. 

96. 


Mere certificates 


Authentication. It has been held 


that the certificate of the register of the United 
States land office needs no authentication;°* but 
there are also decisions to the contrary. 

[§ 922] d. Official Certificates.** 
made by a public officer intrusted with authority 
for that purpose have been treated as public docu- 
ments and as such they are competent evidence as 
against all persons of the facts which he is empow- 


Certificates 


this rule being established in some 


sion from: 
Judicial record see infra § 989. 
Public record see infra § 980. 

Certificates of land oficers 
supra §§ 920, 921. 

97. U. S—uU. S. v. Benner, 24 F. 
Cas. No. 14,568, Baldw. 234; Levy v. 
eeaey? 15 F. Cas. No. 8,300, 2 Sumn. 
35 


see 


Ala.—Davis v. Findley, 78 S 869; 
Birmingham R., etc., Co. v. Littleton, 
77 S 565; Russell v. Holman, 156 Ala. 
432, 47 S 205. 

Ark.—J. R. Watkins Medical Co. v. 
Martin, 132 Ark. 108, 200 SW 283; 
Jonesboro, ete., R. Co. v. St. Francis 
Levee Dist., 80 Ark. 316, 97 SW 281. 

Cal.—Hazard v. Rosenberg, 177 Cal. 
295, 170 P 612; Sherwood v. Wallin, 
154 ‘Cal. 1%735,° 99 RP 191. 

Conn.—Whalen y. Gleeson, 81 Conn. 
638, 71 A 908. 

Ga.—Trentham v. Waldrop, 119 Ga. 
152, 45 SE 988. 

Ill.—Black v. Chicago, etc., R. Co., 
237 Ill. 500, 86 NE 1065; Lindsay v. 
Chicago, 115 Ill. 120, 3 NE 443; Moss 
v. Oakland, 88 Jll. 109; Brittin v. 
McClelland, 156 ill. A. 158; Chamber- 
lain v. Litchfield, 56 Ill. A. 652. 

Ind.—Jay County v. Gillum, 92 Ind. 
511; Fleener v. Johnson, 38 Ind A. 
334, 77 NE 366. 

Iowa.—Acord v. Mitchell, 167 Iowa 
652, 149 NW 839; Lacy v. Kossuth 
County, 106 Iowa 16, 75 NW 689; 


.Clark v. Polk County, 19 Iowa 248. 


La.—State v. Clark, 
1409, 16 S 374. 

Md.—Strasbaugh v. Steward Sani- 
tary Can Co., 127 Md. 632, 96 A 863. 

Mass.—Weitzel vy. Brown, 224 Mass. 
190, 112 NE 945. 

Mich.—Gilchrist v. Mystic Workers 
of the World, 188 Mich. 466, 154 NW 
575, AnnCas1918C 757. 

Minn.—Hyde v. Kloos, 134 Minn. 
165, 158 NW 920; Tucker v. Helgren, 
102 Minn. 382, 113 NW 912. 

Mo.—Gurno wv. Janis, 6 Mo. 330. 

N. H.—Ferguson vy. Clifford, 37 
ae 86; Davis v. Clements, 2 N. H. 

N. J.— Vanderbilt v. Mitchell, 72 
NJ. Ho. 9105067 Av 97 014 ERANS 
S04 [LEV Tae Nes Jee FUOh 6S 2Las6 3h PAS 
TOT, TaN J. Bg: (92a Ong A UOsit. 

N. Y.—In re Hall, 90 Mise. 216, 154 
NYS 317; Erickson v. Smith, 2 Abb. 
Dec. 64, 88 HowPr 454. 

Okl.—Marlow v. Murray County 
School Dist. No. 4, 29 Okl. 304, 116 
12D AYE 

Pa.—Person, etc., Co. v. Lipps, 219 
Pa. 19956 “Awl ste 

Tex.—Smithers v. Lowrance, 100 
Tex. 77, 93 SW 1064; McDonald v. 
Hanks, 52 Tex Civ. A. 140, 113 SW 


46 La. Ann. 


604; Hymer v. Holyfield, (Civ. A.) 
87 SW 722. 
Wash.—Richards v. Bussell, 70 


Wash: 554, 127 PB 198, 129 RP 90. 

Wis.—State v. Pabst, 139 Wis. 561, 
121 NW 351. 

[a] The rule has been applied to 
admit: (1) A certificate of the 
secretary of state that the charter 
of a corporation has been canceled. 
Brittin v. McClelland, 156 Ill. A. 158. 
(2) <A certificate of the increase of 
the stock of a corporation. Person, 


Certificate of fact or conclu-'etc., Co. v. Lipps, 219 Pa. 99, 67 A 


810 [22C.J.] 


states by express statutes authorizing such admis- 
In order to render the certificate admis- 
sible the official character of the person by whom 
it was made must be established;*® and it is usually 
considered that a certificate cannot be received un- 


sion.98 


1081. (3) <A certificate of birth. 
Vanderbilt v. Mitchell, 72 N. J. Eq. 
910, 67 A 97, 14 LRANS 304 [rev 
Til eNeehe O56 S25, Oo. AltA ON, aNo es 
Eq. 927, 67 A 103]. (4) A death certifi- 
cate. Gilchrist vy. Mystic Workers of 
World, 188 Mich. 466, 154 NW _ 575, 
AnnCas1918C 757; Matter of Hall, 90 
Mise. 216, 154 NYS 317; State v. 
Pabst, 139 Wis. 561, 121 NW 351. (5) 
A certificate of a clerk of court as to 


the registration of a physician. 
Trentham v. Waldrop, 119 Ga. 152, 
45 SE 988. (6) <A certificate of 


authority of a foreign corporation to 
do business in the state. Strasbaugh 
v. Steward Sanitary Can Co. 127 
Mad. 632,96 A..863.\.(7) . The .cer- 
tificate of an ambassador of a foreign 
country to the United States as to 
the law of his country or the per- 
sonnel and authority of officials of 
his government. Agency of Cana- 
dian Car, etc., Co. v. American Can 
Co., 253 Fed. 152. 

{b] “he certificate of a marine 
surveyor and inspector, made in the 
course of his business, is competent 
evidence of the seaworthiness of a 
vessel at that time, if supported by 
his oath that he examined the vessel 
and that he has no doubt that the 
facts stated in it are true, although 
he has no independent recollection of 
those facts. Perkins v. Augusta Ins., 
ete., Co., 10 Gray (Mass.) 312, 
AmD 654. 

[c] “A marriage certificate, how- 
ever complete and formal, does not 
prove itself.’ Frederick v. Morse, 
88 Vt..126, 130, 92 A 16. 

[d] Certificate as evidence for of- 
ficer.—The certificate of an_ officer, 
when by law evidence for others, is 
competent evidence for himself, pro- 
vided he was at the time of making 
it competent to act officially in the 
matter to which it relates. Mc- 
Knight v. Lewis, 5 Barb. (N. Y.) 681. 

98. I1])—Grand Pass Shooting 


Club v. Crosby, 181 Ill. 266, 54 NH 
913. 

Iowa.—York v. Sheldon, 18 Iowa 
569. 

Me.—Granite Bank v. Treat, 18 Me. 
340. 


Mass.—Weitzel v. Brown, 224 Mass. 
190, 112 NE 945; Com. v. Waite, 11 
Allen 264, 87 AmD 711. 

Minn.—Hyde v. Kloos, 134 Minn. 
165, 158 NW 920. 

Miss.—McNutt v. Lancaster, 17 
Miss. 570. 

Nebr.—Davis v. Watkins, 56 Nebr. 
288, 76 NW 575. 

N. H.—Parker v. Stanials, 38.N. H. 


251. 

N. Y.—Richards v. Robin, 178 App. 
Div. 535, 165 NYS 780. 

Pa.—Johnson v. Hocker, 1 Dall. 
406, 1 L. ed. 197. f 

Tex.—Typer v. Tom, 62 Tex. Civ. 
A. 288, 132 SW 850; Robles v. Cook- 
sey; (Civ. A.) 70 SW _ 584. 

Wash.—State v. Montgomery, 57 
Wash. 192, 106 P 771. 

Wis.—Peters v. Reichenbach, 114 
Wis. 209, 90 NW 184. 

[a] Birth certificate—Hyde_ v. 
Kloos, 134 Minn. 165, 158 NW 920. 

{b] Death certificate.—Shamlian 
v. Equitable Acc. Co., 226 Mass. 67, 
115 NE 46; McGinty v. Brotherhood 


of Railway Trainmen, 166 Wis. 83, 
164 NW 249. 
[c] Certificate must conform to 


statute.—Parker v. Stanials, 38 N. 
Hy 251 

{d] Extraneous matter.— Where 
a certificate is made evidence of cer- 
tain facts by statute it will be ad- 
missible to prove those facts, al- 
though it contains in addition thereto 
extraneous matter which is not evi- 


1k 


EVIDENCE 


dence. Johnson v. Hocker, 1 Dall. | 
(Pa.) 406, 1 L. ed. 197. 

99. Harbers v. Tribby, 62 Ill. 56; 
Holtman v. Holtman, (Ky.) 114 SW 
1198; Lucas v. Current River Land, 
etc., Co., 186 Mo. 448, 85 SW 359. 

[a] MTilustration. — An unsigned 
and undated death certificate, con- 
tained in the records of the health 
department of a city, which has 
nothing to show who made it, when 
it was made, or when it was incor- 
porated in the health department 
records, and the facts of which are 
not certified to by the health officer 
who certifies it to be a part of the 
records of his office, is not evidence 


of death. Lucas v. Current River 
Lana: etc., Co., 186 Mo. 448, 85 SW 
[b] A certificate of a foreign jus- 


tice of the peace does not prove it- 
self and is inadmissible, unless his 
official character and the fact that he 
executed the paper in his official ca- 
pacity are proved. Holtman vy. Holt- 
man, (Ky.) 114 SW 1198. 

[c] Certificate made after expira- 
tion of term of office inadmissible.— 
Turner v. Thomas, 77 Miss. 864, 28 
S 808; Cluggage v. Swan, 4 Binn. 
(Pa.) 150; 5 AmD 400. 

1. . S—Virginia, etce., Coal Co. 
v. Charles, 251 Fed. 83; Wagner v. 
Frederick County, 91 Fed. 969, 34 
CCA 147; Brown v. The Independence, 
4 F. Cas. No. 2,014, Crabbe 54. 

Ala.—Southern R. Co. v. Cleveland, 


169 Ala. 22, 53 S 767; Sloss: Iron, 
etc., Co. v. Macon County, 111 Ala. 
554, 20 S 400; American Freehold 


Land Mortg. Co. v. Dykes, 111 Ala. 
178, 18 S 292, 56 AmSR 38; Woods 
v. Nabors, 1 Stew. 172; Planters’ 
Chemical, etce., Co. v. Castillow, 10 
Ala. A. 385, 64 S 478. 

Ark.—-J. R. Watkins Medical Co. v. 


Martin, 132 Ark. 108, 200 SW 283; 
Obermier v. Core, 25 Ark. 562. 
Cal. Hastings v. Devlin, 40 Cal. 


3858; Powell v. Hendricks, 3 Cal. 427; 

Nixon v. Goodwin, 3 Cal. A. 358, 85 

P 169. 

iat ie v. Sherwood, 1 Colo. 
D. C.—Birmingham v. Pettit, 21 D. 

C. 209. 
Ga.—O’Bannon v. Paremour, 24 Ga. 


489. 

Ill.— Gross v. Thornson, 286 Ill. 
185, 121 NE 600; Sullivan v. State, 
66 Ill. 75; Harbors v. Tribby, 62 Ill. 
56; Chicago v. English, 80 Ill. A. 163 
[aff 180 Ill. 476, 54 NE _ 609]; 
Deutscher Frauen Kranken Verein: v. 
Berger, 35 Ill. A. 112. 
po malin v. Dunham, 1 Greene 

Ky.—Com. v. O’Brien, etc., Co., 153 
Ky. 406, 155 SW 1126. 
ea Ss a te v. Singletary, 17 La. 
fe a me v. Bradbury, 30 Me. 
40990, 

ptase Keen v. Scituate, 7 Allen 

Minn.—F leckten v. Spicer, 63 Minn. 
454, 65 NW 926. 

Miss.—Newman y. Doe, 5 Miss, 522. 

Mo.—St. Louis v. Whitman Agri- 
cultural Co., 235 Mo. 29, 1388 SW 648; 
St. Louis v. St. Louis Blast Furnace 
Co., 285 Mo. 1,.188 SW 641; Evans 
v. Labaddie, 10 Mo. 425; Manning v. 
Connecticut F. Ins. Co., 176 Mo. A. 
678, 159 SW 750. 

N. H.—Bullock vy. Wallingford, 55 
N. H. 619. 

N. J.—Santomassimo v. New York, 
etc., R. Co., 105 A 14. 

N. Y.—Parr v. Greenbush, 72 N. Y. 
463; Porter v. Waring, 69 N. Y. 250; 
Erickson y, Smith, 2 Abb. Dec. 64, 


[§ 922 


less the authority to make the certificate, by statute, 
order of court, or otherwise is made to appear,! al- 
though in a number of cases official certificates have 
been admitted without any showing that there was 
any statute expressly directing such certificate to 


& Co., Inc., 159 NYS 773; Bennett v. 
Burch, 1 Den. 141. 

N. C.—Wiggins v. Rogers, 175 N. C. 
67, 94 SE 685. 

N. D.—Sykes v. Beck, 12_N. D. 242, 
96° NW 844. 


Okl.—Marlow v. Murray County 


School Dist. No. 4, 29 Okl. 304, 116 
Peo. : 

Pa,—Garwood v. Dennis, 4 Binn. 
314. y 


ae C.—Ex p. Copeland, 14 S. C. Eq. 


69. 

Ss. D—McKinnon v. Fuller, 33 S. D. 
582, 146 NW 910: Billingsley v. Hiles, 
6S. DD. 445; 6r NW ‘687:~ Meévert wv. 
Minnehaha County School Dist. No. 
31, 4 S. D. 420, 57° NW 68. 

Tex.—Byers v. Wallace, 87 Tex. 
503, 28 SW 1056, 29 SW 760; Robert- 
son ¥. Dut Bose, 276 Tex. 1, ris Sw 
300; Reynolds v. Dechaumes, 22 Tex. 
116. 

W. Va.—Hudkins vy. Bush, 69 W. 
Va. 194, 71 SE 106, AnnCasi1913A 533. 

{a] Certificates rejected.—(1) The 
official certificate’of a sheriff of an- 
other state is not evidence of the 


service of papers. His affidavit 
should be presented. Morrell  v. 
Kimball, 4 AbbPr (N. Y.) 352. (2) 


A mere certificate by a clerk that 
by an order of the court a certain 
person had been appointed a receiver 
is not competent proof of such ap- 
pointment. Hudkins v. Bush, 69 W. 
Va. 194,-71 SE 106, AnnCasi913A 533. 
(3) The certificate of a Georgia com- 
missioner as to the official character 
of a notary public in Texas is in- 
admissible since such commissioner 
has no right to make it. O’Bannon 
v. Paremour, 24 Ga. 489. (4) Certi- 
ficates of the bureau of buildings of 
a city showing that the work on cer- 
tain buildings was inspected on cer- 
tain dates are inadmissible as hear- 
say. Cohen vy. P. G. Tiling, ete., Co., 
Inc., 167 NYS 555. (5) A government 
weigher’s certificate, stating the 
quantity, ete., of certain beans, not 
identified with those involved in the 
suit, and whose accuracy was not 
proved, nor its contents brought 
home to defendant, is incompetent. 
Llopis v. P. Pastene & Co., Inc., 159 
NYS 773. (6) Where a chattel mort- 
gage offered in evidence;was inadmis- 
sible to show notice because it was 
improperly recorded, because insuffi- 
ciently acknowledged, the exclusion 
of evidence consisting of a certifi- 


| cate of the register of deeds as to the 


filing of the mortgage was proper. 
Pease v. Magill, 17 N. D. 166, 115 
NW 260. (7) The fact that a fore- 
man, through whose negligence an 
injury to a servant was alleged to 
have been caused, took measures to 
prevent a witness to the accident 
from testifying, and that such ac- 
tion on his part was attributable to 
the master, cannot be shown by the 
certificate of the notary who took 
such witness’ deposition on behalf 
of the injured servant that the wit- 
ness refused to answer some of the 
interrogatories, and refused to sign 
any of the answers or swear to the 
same, so that the servant's effort to 
procure such witness’ testimony was 
unsucessful. Reynolds v. Interna- 
tional, ete., R. Co., 38 Tex. Civ. A. 
273, 85 SW 328. 

[b] A consul’s certificate (1) is 
not evidence of any fact recited 
therein, as between third persons, 
unless expressly or impliedlv made 
so by statute. Church v. Hubbart, 
2 Cranch (U. S.) 187, 2 L. ed. 249: 
The Alice, 12 Fed. 923: Levy v. Bur- 
ley, 15 F. Cas. No. 8300, 2 Sumn. 355. 
(2) Such certificate cannot be re- 


38 HowPr 454; Llopis v. P. Pastene! ceived where the matters certified 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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be made.? 


cognizance of the officer.® 


as evidence.* Re 


Certificates of deputies and assistants are some- 


are not official acts of the consul or 
within his personal knowledge. 
Brown v. The Independence, 4 F. Cas. 
No. 2,014, Crabbe 54 

{c] A report of commissioners de- 
fining the boundary lines of counties 
is inadmissible where no authority is 
shown. Daniel v. Bailey, 118 Ga. 408, 
45 SE 379. 

2. Ind.—Fayette County v. Chit- 
wood, 8 Ind. 504. 

Iowa.—Lacy v. Kossuth County, 
106 Iowa 16, 75 NW 689. 


Md.—Harwood y. Marshall, 9 Md. 
83. 

N. Y.—Wright v. Murray, 6 Johns. 
286. 

Pa.—Vastbinder v. Wager, 6 Pa. 
339. 


Ss. C—Springs v. South Bound R. 
Co., 46 S. C. 104, 24 SE 166. 

Tex.—Farmers’ Nat. Bank vy. Col- 
lias, (Civ. A.) 197 SW 782. ‘ 

{a] Thus where a governor is au- 
thorized by law to administer the 
oath of office to certain officers, he 
may certify the fact of administering 
such oath, and his certificate under 
the great seal of the state is evi- 
dence of such fact. Haywood v. Mar- 
shall, 9 Md. 83. 

8. Fla.—McGill v. Dartist, 69 Fla. 
587, 68 S 755. 

Ga.—Supreme Council R. A. Vv. 
Quarles, (A.) 97 SE 557. : 

Tll.— Bishop v. Chicago City R. Co., 
204 Ill. A. 286. 

Miss.—Newman v. Doe, 5 Miss. 522. 

Mo.—Cutter v. Waddingham, 33 
Mo. 269. 

N. Y.—Tripler v. New York, 125 
N. Y. 617, 26 NE 721; Cohoes Water 
Comrs,. v. Lansing, 45 N. Y. 19; An- 
derson v. James, 27 N. Y. Super. 35; 
Wolfe v. Washburn, 6 Cow. 261. 

[a] Certificates rejected—(1) A 
certificate by a sheriff setting’ forth 
the performance of acts not in the 
line of his official duty is not ad- 
missible. Obermier y. Core, 25 Ark. 
562. (2) In an action to set aside a 
decedent’s will and deed, a certificate 
of death issued by a health depart- 
ment is inadmissible to show that he 
died of particular diseases. Painton 
v. Cavanaugh, 151 App. Div. 372, 135 
NYS 418. ; 

4 See cases infra this note. 

[a] This doctrine has been ap- 
plied to: (1) Certificates of inspec- 
tion of boats. Clark v. Detroit Loco- 
motive Works, 32 Mich. 348; Erick- 
son v. Smith, 2 Abb. Dec. (N. Y.) 
64, 38 HowPr 454. Contra Perkins v. 


Augusta Ins., etc. Co, 10 Gray 
(Mass.) 312, 71 AmD 654. (2) Toa 
death certificate made by a coroner. 


Levy v. Vaughan, 42 App. (D. C.) 
146. (3) In a civil action for assault 
and rape, a birth certificate, concern- 
ing plaintiff's child of which it was 
alleged defendant was the father, is 
inadmissible on such issue being com- 
petent only as affecting public, “as 
distinguished from private, rights. 
Bilkovie v. Loeb, 156 App. Div. 719, 
141 NYS 279. (4) A certificate of 
a soldier’s discharge has been held 
inadmissible, against one accused of 
the murder of such soldier, to show 
the height of the decedent. Com. v. 
Crowley, 26 Pa. Super. 124. 

5. Towa.—Byington v. Allen, 11 
Iowa. 3. 4 

Ky.—Rives y. Rives, 4 J. J. Marsh. 
533 

La.—State v. Clark, 46 La. Ann. 
1409, 16 S 374. 


Even though an officer is authorized to 
make a certificate, it is evidence only so far as the 
matter certified comes within the official duty or 
Certificates made by of- 
ficers in pursuance of a requirement of law have 
sometimes been held inadmissible to prove the facts 
recited therein on the ground that the certificates 
were required for a special purpose and not to serve 


EVIDENCE 


[§ 923] e. 
In General. 


Pa.—Grant v. Levan, 4 Pa. 393. 


uae B.—Kelly v. Brown, 31 N. B. 
[a] Thus where the assistant sec- 


retary of state is authorized to per- 
form all the official acts of the sec- 
retary of state, his certificate is com- 
petent evidence of the date of the 
promulgation of a law. State v. 
Clark, 46 La. Ann, 1409, 16 S 3874. 

{b] In the absence of a law au- 
thorizing the appointment of a 
deputy clerk of court, a certificate 
signed by one as deputy in the name 
of the clerk is not admissible. Car- 
ter vs "errs, 2NPM.-317. 

{c] Assistant not an officilal—In 
an action to recover the price of hay 
sold, the certificate of a weigher’s 
assistant, not himself an _ official 
weigher, is not admissible, even with 
the testimony of the weigher, to 
prove that on the day named therein 
hay was weighed by the weigher for 
defendant. Prew v. Donahue, 118 


‘Mass. 438. 


6. Denton v. Foster, 195 Ala. 53, 
70 S 152; Russ v. Sims, 261 Mo. 27, 
169 SW 69; Falls Land, etc., Co. v. 
Chisholm, 71 Tex. 5238, 9 SW 479; 
Pope v. Graham, 44 Tex. 196. 

7. U. S.—Stinson v. Doolittle, 50 
Fed. 12. 


ss TER et we vy. Blankenship, 73 
469 

Cal.—Grant v. Oliver, 91 Cal. 158, 
27 P 596, 861; Fresno Canal, etc., Co. 


ve TDunbar,- 80)-Cale 530) 22 P2756: 
Brown \v. Griffith, 70 Cal! 14,. 11 7P 
500. 

Ind.—Burns v. Harris, 66 Ind. 536; 
Patterson v. Dallas, 46 Ind. 48; Win- 


ship v. Clendenning, 24 Ind. 439; 
Morehouse v. Potter, 15 Ind. 477; 
Lyon vy. Perry, 14 Ind. 515; Doe v. 


Holmes, 5 Blackf. 319; Dixon v. Doe, 
5 Blackf. 106; Embree v. Emerson, 
37 Ind. A. 16, 74 NE 44, 1110. 

TIowa.—Collins v. Valleau, 79 Iowa 
626, 48 NW 284, 44 NW _ 904. 

Mich.—Barras v. Barras, 192 Mich. 
584, 159 NW 147; Bradley v. Silsbee, 
33 Mich. 328. 


Minn.—Mankato v. Meagher, 17 
Minn. 25. 
Miss.—Cogan vy. Frisby, 36 Miss. 


178. 
N. J.—Kimble v. Newark, 102 A 
637; Chase v. Caryl, 57 N. J. L. 545, 
31 A 1024 [dist New Jersey R., etc., 
Co. v. Suydam, 17 N. J. L. 25; Den v. 
Gustin, 12 N. J. L. 42]; McGrath v. 
Norcross, 82 N. J. Eq. 367, 91 A 1069 
[aff 78 N. J. Eq. 120, 79 A 85]. 
N 


. Mi—Union Land, ete.) Co. v. 
Arce, 21 N. M. 115, 152 P 11438. 
ING ey — Clark: pve Ola rie ea ONiea ys 


664; Weeks v. Dominy, 161 App. Div. 
414, 146 NYS 624 [app dism 212 
N. Y. 563 mem, 106 NE 1044 mem]. 

N. C.—See infra this note. 

N. D.—Farmers’ Equity Exch. v. 
Blum, 166 NW 822. 

Or.—Serles v. Serles,. 35 Or. 289, 57 
P 634; Stanley v. Smith, 15 Or. 505, 
16 P 174. 

Pa.—Swank v. Phillips, 113 Pa. 482, 
6 A 450. 

Tex.—Whitaker v. Thayer, 38 Tex. 
Civ. A. 537, 86 SW 364. 

Utah.—Tate v. Rose, 35 Utah 229, 
99 P 1003 [foll Tate v. Shaw, 35 
Utah 240, 99 P 1007]. } 

Wis.—Blaha v. Borgman, 142 Wis. 
48, 124 NW 1047. 

{a] Admission dependent upon 
statute.—‘“The general rule in re- 
gard to proof of documents is, that 


(2 CM} Sir 


times admitted where the certificates of their prin- 
cipals would be admissible.® 

Records of Private Writings—(1) 
An original record book containing a 
deed or other private writing is, when properly 
identified or verified, admissible to prove the fact 
of registration,® and in some jurisdictions the rec- 
ord of a deed or other instrument is admissible as 
primary evidence to show the execution and con- 
tents of the instrument,’ where the original is not 


the original shall be produced unless 
required to remain in some public 
office. If it belongs in such a place 
it can be proved by exemplification. 
If belonging in private hands it must 
be introduced in evidence, unless lost 
or otherwise beyond the power of 
parties to prove it except by secon- 
dary evidence. Our statutes are pe- 
culiar in allowing the record of deeds 
to be given in proof as primary evi- 
dence. No record of deeds can have 
such an effect except by statute, and 
such statutes are uncommon.” Brad- 
ley v. Silsbee, 33 Mich. 328, 330. 

[b] Statutes liberally construed. 
—‘The statutes which authorize the 
record of instruments duly acknowl- 
edged or proved, or verified as pro- 
vided by law, to be used as evidence, 
are remedial in their nature and ef- 
fect, and hence require a reasonable, 
if not a liberal, construction.” Tate 
v. Rose, 35 Utah 229, 237, 99 P 1003. 

[ec] Effect not limited by statute. 
—The Minnesota statute does not 
limit the effect of the register’s rec- 
ord of a deed as evidence to the first 
record of it, but gives at least equal 
weight as evidence to later records 
properly made. Stinson v. Doolittle, 
50 Fed. 12. 

[d] Records transcribed from 
other records (1) are sometimes ad- 
mitted under statute. Mankato vy. 
Meagher, 17 Minn. 265; Weisbrod v. 
Chicago, etc., R.' Co., 21° Wis. 602. 
(2). The record of a certified copy 
of a record in another county, and 
such original record, are admissible 
in evidence without being shown to 
be alike. Collins v. Valleau, 79 Iowa 
626, 43 NW 284, 44 NW 904. 

{e] Accuracy of record as copy.— 
The Illinois statute does not make 
the record of a deed evidence of its 
contents, without proof that it is a 
true copy. Stow v. Peo., 25 Ill. 81. 

[f] Entries showing to whom in- 
struments are delivered after record. 
—LEntries made in grantors’ and 
grantees’ reception books, kept in the 
office of the register of deeds, show- 
ing to whom recorded instruments 
have been delivered, are inadmissi- 
ble in evidence as proof of such de- 
livery, where they are not made 
evidence of the fact by statute and 
such books are kept solely for the 
convenience and information of the 
register and not for the purpose of 
making them evidence. Lloyd v. 
Simons, 90 Minn. 287, 95 NW 903. 

{[g] Deed not properly acknowl- 
edged; circumstantial evidence.—An 
instrument appearing on the deed 
records in the handwriting of a 
deputy clerk, who was the grantor 
therein, constitutes circumstantial 
evidence of the making of such a 
deed by the grantor, although the 
deed is not properly acknowledged 
for record. Whitaker vy. Thayer, 38 
Tex. Civ. A. 537, 86 SW 364. 

{h] Where forgery is main ques- 
tion in issue.—Howell St. Annot. 
§ 5685, authorizing records of con- 
veyances to be introduced in evi- 
dence without further proof, does not 
apply where the question of the forg- 
ery of the original instrument is in 
issue, but the original instrument 
must be produced if accessible. Peo. 
v. Swetland, 77 Mich. 53, 43 NW 
19: 
{i] In North Carolina by express 
statutory provision (Code § 1251) the 
registry or record of a deed or other 
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in the possession or under the control of the party 
Even apart from express stat- 
utory provision, records of deeds of realty ® or of 
the manumission of a slave,!° if they are within 
reach and can be produced, have been held admis- 
sible without accounting for the nonproduction of 
The prevailing rule, however, is that 
a record of a deed or other private writing is, in 
the absence of statute, admissible only as secondary 
evidence,!! and this rule, with slight modifications 
of the common law in some instances, prevails in 
many jurisdictions under the statutes.’? 

Where records are transferred by the prcper of- 
ficers from a temporary book where they were origi- 
nally recorded into another which is recognized as 
a public record, and it is shown that the original 
book has been lost, the book into which the records 


desiring to offer it.§ 


the original. 


instrument required or allowed to be 
registered or recorded is admissible 
as proof of it, unless by a rule of 
court on affidavit the party entitled 
to possession of the original shall 
have been previously. required to 
produce the original. Ratliff v. Rat- 
liff, 131 N. C. 425, 42 SH 887, 63 LRA 
963; Mitchell v. Bridgers, 113 N. Cc. 
63, 18 SE 91; Taylor v. Albemarle 
Steam Nav. Co., 105 N. C. 484, 10 
SE 897. 

Records as primary or secondary 
evidence generally see infra § 934. 

8. Idalia Realty, ete., Co. v. Nor- 
man, 259 Mo. 619, 168 SW . 749; 
Staunchfield v. Jcutter, 4 Nebr. 
(Unoff.) 847, 96 NW 642, 643; Tate 
v. Rose, 35 Utah 229, 99 P 1003. 

“The record of a deed may be 
shown without inquiry as to the 
original whenever the evidence as a 
whole fairly indicates that the origi- 
nal is not in the possession or under 
the control of the party offering such 
proof. . .. But in such case the rec- 
ord is made primary evidence by the 
express provisions of section 13, e. 
73, Comp. St. 1901, and hence the rule 
that there are no degrees of secon- 
dary evidence does not apply.” 
Staunchfield v. Jeutter, supra. 

9. U. S. Bank v. Benning, 2 F. 
Cas. No. 908, 4 Cranch C. C. 81; Peltz 
v. Clarke, 19 F. Cas. No. 10,914, 2 
Cranch. C. C. 703 [aff 5 Pet. 481, 
8 L. ed. 199]; Morrill v. Gelston, 34 
Md. 413; Robinson v. Pitzer, 3 W. 
Va. 335. 

10. Thomas v. Magruder, 23 F. 
Cas. No. 13,904, 4 Cranch C. C. 446. 

11. Brooks v. Marbury, 11 Wheat. 
(U. S.) 78, 6 L. ed. 423; Harker v:. 
Gustin, 12 N. J. L. 42; Peck y. Clark, 
18. Tex. 239. 

[a] This rule has been applied to: 
(1) A deed of conveyance of lands. 
Brooks v. Marbury, 11 Wheat. (U. S.) 


78, 6 L. ed. 423; Peck v. Clark, 18 
Tex. 239. (2) A mortgage of lands. 
Harker v. Gustin, 12 N. J. L. 42. 


(3) A certificate of manumission of a 
slave. Fox v. Lambson, 8 N. J. L. 275. 

12. Ala.—Jones v. Hagler, 95 Ala. 
529, 10 S 345; Anderson -v. Snow, 8 
Ala. 504. 

Colo.—Sullivan v. Hense, 2 Colo. 
424; Owers v. Olathe Silver Min. Co., 
6 Colo. A. 1, 39 P 980. 

Fla.—See infra this note. 

lowa.—Jaffray v. Thompson, 65 
Iowa 323, 21 NW 659; Olleman v. 
Kelgore, 52 Iowa 38, 2 NW 612; Ingle 
v. Jones, 43 Iowa 286; Ackley v. Sex- 
ton, 24 Iowa 320; Williams v. Heath, 
22 Iowa 519. 

Kan.—Williams y. Hill, 16 Kan. 23; 
Marshall v. Shibley, 11 Kan. 114. 

La.—Beauvais v. Wall, 14 La. Ann. 
11919); 

Mo.—Patton v. Fox, 179 Mo, 525, 
78 SW 804; Walker v. Newhouse, 14 


Mo. 373; Einstein vy. Holladay--Klotz 
Land, etc., Co., 182 Mo. A. 82, 111 
SW 859 


Errickson, 10 
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[§ 924] 
ords. 


(2) 


original."4 


[§ 925] 


Nebr. 492, 6 NW 600, 35 AmR 487. 
S. C.—Senterfeit v. Shealey, 71 
S.C; 259, 51 SH 142. 
Tex.—Watters vy. Parker, 19 SW 
1022; Lasher vy. State, 30 Tex. A. 387, 


17 SW 1064, 28 AmSR 922. 
{a] Under the constitution of 
Florida the rule is similar. John- 


son v. Drew, 34 Fla. 130, 15 S 780, 
43.. AMSR, 172 fafé. 171 -U.- S..985.,18 
SCt 800, 43. L. ed. 88]; Neal v. 
Spooner, 20 Fla. 38. 

13. Belk v. Meagher, 104 U. S. 
279, 26 L. ed. 7385 (to show record 
of location of mining claim). 

14. Jones v. Parks, 22. Ala. 446; 
Trammell vy. Thurmond, 17 Ark. 203; 
Central );Pac.. Ry Co. ov: | Proge,= 1:71 
Cal. 32, 151 P 663; In re Thorp, 150 
INTiC. 487, 64°SE. 3:79; 

[a] Recording within year from 
execution unnecessary.—Roach Vv. 
Martin, 1 Del. 548, 28 AmD 746, 

{b] Signature of register unnec- 
essary.—Wilt v. Cutler, 38 Mich. 189. 

{c] Certificate not showing com- 
pliance with recording act.—Where a 
clerk’s certificate that a deed was 
properly recorded misdescribes the 
name of the grantor by substituting 
another name, it is not sufficient to 
prove a compliance with the registra- 
tion acts, and to render the record 
admissible in evidence. Jones v. 
Parks, 22 Ala. 446. 

{d] Necessity for showing proper 
indexing.—Under Pol. Code § 4135a, 
declaring that if an instrument 1s 
recorded in the wrong book, but is in- 
dexed in the proper index, the record 
of the instrument is constructive no- 
tice of its contents from the time It 
is properly indexed, the admission in 
evidence of a miscellaneous record of 
the records of a county, containing 
the record of a deed, cannot be sus- 
tained, in the absence of proof that 
the deed was properly indexed. Cen- 
tral Pac, R.. ‘Co. yw. Droge iii. ‘Gal. 
32, 151 P 663. 
yea Ala.—Martin y. Hall, 72 Ala. 
587. 

Ark.—Brown v.. Hicks, 1 Ark. 232. 

Cal.—Stevens v. Irwin, 12 Cal. 306. 


T1l.—Mullanphy Sav. Bank Vv. 
Schott, 135 Ill. 665, 26 NE 640, 25 
AmSR 401. 


N. Y.—Gross v. Rowley, 147 App. 


‘Div. 529, 132 NYS 541 [app den 132 


NYS 1131 mem]. 

N..C.—In re/Thorp,: 150 4N.. C. 487, 
64 SE 379. 

N. D.—Goss v. Herman, 20 N. D: 
295, 127 NW 78. 

Pa.—Stonebreaker v. Short, 8 Pa. 
155; Fitler v. Shotwell, 7 Watts & S. 
14; Miller v. Manufacturer’s, ete., 
Mutts, Bains). Co. 20 Pa. Dists’ 463 
Watson v. Hue, 9 Pa. Dist. 519. 

Tex.—White v. McCullough, 56 
Tex. Civ. A. 383, 120 SW 1093. 

W. Va.—Cobb v. Dunlevie, 63 W. 
Va. 398, 60 SE 384. 

[a] Rule applied to recorded copy. 
—A copy of a deed duly executed 


cannot be properly recorded, and such | 


[§§ 923-925 


were transferred is admissible.1% 


Defective or Unauthorized . Rec- 


As a general rule a record not made in ac- 
cordance with the law relating to the recording of 
instruments is not competent evidence to prove the 
Thus the record is not admissible if the 
recording of the particular instrument is not re- 
quired or authorized,!® unless statutory provision 
is made for admission thereof ;** and it is also held 
that, where an instrument is so defective with re- 
spect to execution and acknowledgment as to render 
the record thereof a nullity, such record cannot be 
received in evidence.'* 
deed is admissible in evidence if enough of the ree- 
ord is left clearly to identify the land.1® 

f. Authentication of Document. In or- 
der that a document may be admissible in evidence 


A mutilated reeord of a 


copy is inadmissible in evidence as 
a recorded instrument. Frost v. 
Wolf, 77 Tex. 455, 14 SW 440, 19 


AmSR 761. 

[b] Rule applied to record of deed 
in Spanish language.—Wilson vy. 
Corbier, 13 Cal. 166. 

16. Gildehaus v. Whiting, 39 Kan. 
706, 18 P 916;.Lamberton vy. Win- 
dom, 18 Minn. 506; Wilder v. St. 
Paul, 12 Minn, 192. 

[a] Where‘the original would not 
be admissible in evidence, such a 
statute does not authorize admission 
of the record. Lamberton v. Win- 
dom, 18 Minn. 506. 

17. Colo.—Trowbridge vy. Addoms, 
22 Colo. 518, 48 P 535. 

Ga.—Rushin v. Shields, 11 Ga. 636, 
56 AmD 436; Papot v. Gibson, 7 Ga. 


530. 

Kan.—Meskimen y. Day, 35 Kan. 
AGy OVP oes: 

Mich.—Van Auken v. Monroe, $8 
Mich. 725; Farmers’, ete., Bank y. 


Bronson, 14 Mich. 361. 

Pa.—Midland Gas Co. yv. Jefferson 
each Gas Co., 237 Pa. 602, 85 A 
853. 

W. Va.—Cobb v. Dunlevie, 63 W. 
Va. 398, 60 SE 384. 

[a] Not lawfully recorded as 
against one party.—The record of a 
deed or other instrument or a cer- 
tified copy thereof is not admissible 
in evidence against a party thereto 
as to whom the same has not been 
lawfully admitted to record as pro- 
vided by statute. Cobb v. Dunlevie, 
63 W. Va. 398, 60 SE 384. 

[b] Lack of prorer ackuowledy- 
ment.—The record of a deed which 
was not properly acknowledged is 
inadmissible unless the execution of 
the original is otherwise proved. 
Trowbridge v. Addoms, 23 Colo, 518, 
48 P 535. 

[c] The record of an unstamped 
deed has been held admissible. Col- 
lins v. Callean, 79 Iowa 626, 43 NW 
284, 44 NW 904. 

{[d] Record omitting seal in deed. 
—(1) In North Carolina it has been 
held that, where a sheriff’s deed has 
been lost and the copy on the regis- 
tration books is offered in evidence 
but has no seal thereto, the law will 
not presume from the words “Given 
under my hand and seal’ that the 
original bore a seal. Strain v. Fitz- 
gerald, 128 N. C. 396,-88 SE 929. (2) 
But in California it has been held 
that the omission, in the record of 
a deed, to make a copy of the seal 
or some mark. to indicate the seal 
does not vitiate the record. Smith 
v. Dall, 13 Cal. 510. (3) In an Okla- 
homa case where the execution of a 
deed was admitted, it was held that 
if there wag any error in admitting 
a record which did not show a copy 
of the seal of the notary public who 
took the acknowledgment, such error 


was not prejudicial. Williams. v. 
Joins, 34 Okl. 738, 126 P 1013. 
18. Ryle v. Davidson, (Tex.) 116 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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it must appear that it is what it purports to be,! 
it being necessary to establish its authenticity and 
genuineness either by evidence appearing on its 
face,*° as for instance by the proper official veri- 
fication,** or by extrinsi¢ evidence,?? as by showing 


SW 823 [cert questions answered 102 
Tex. 227, 115 SW! 28]. 

19. U. S.—Chirac v. Reinecker, 2 
Pet. 613, 7 L. ed. 538. 


Colo.—Olson y. Kelsey, 61 Colo. 
Sol 157 P7194, 

Del.—Star oan Assoc. vy. Moore, 
20 Del. 308, 55 A 946. 

Ind.—Tyres v. Kennedy, 126 Ind. 


523, 26 NE 394; Huntingburg v. 
Fisher, (A.) 119 NE 837. 
Me.—Morrill vy. Haywood, 16 Me. 


alate 

Mich.—Groesbeck v. Seeley, 13 
Mich, oF 
. Minn.—Mower County y. Smith, 22 
Minn. 97. 

Mo.—Bell v. George, 275 Mo. 17, 
204 SW 516; Heagy v. Miller, 187 


SW 889; Carp v. Queen Ins. Co., 203 
Mo. 295, 101 SW 78; Alexander v. 
Campbell, 74 Mo. 142. 


Nebr.—In re Lyle, 93 Nebr. 768, 
141 NW 1127. 

N. J.—Allen v. Smith, 30 N. J. Lu. 
449. 


N. Y.—Goodman vy. Schwab, 136 
App. Div. 583, 121 NYS 69. 
Oh.—State v. Wallahan, Tapp. 80. 
Or.—Pacific Live Stock Co. v. 
Isaacs, 52 Or. 54, 96 P 460. 
Pa.—Franey v. Miller, 11 Pa. 434. 
S. C.—Dent v. Bryce, 16 S. C. 1. 
Tex.—Kenedy Pasture Co. v. State, 
(Civ. A.) 196 SW 287; Missouri, etc., 
R. Co. v. Dale Bros. Land, etc., Co., 
(Civ. A.) 179 SW 935. 


Wash.—Keim v. Rankin, 40 Wash. 
WaT S25 169: 
W. Va.—Central Trust Co. v. 


Hearne, 78 W. Va. 6, 88 SE 450. 

Wis.—Howler y. Schafer, 69 Wis. 
23, 32 NW 292. 

[a] Rule applied to maps, plots, 
and surveys.—Chirac vy. Reinecker, 2 
Pet. (U.’S.) 613, 7 L. ed. 538; Franey 
v. Miller, 11 Pa. 434; Vicroy v. Skel- 
ley, 14 Serge. & R. (Pa.) 372; Farley 
Wn uenox, 8 Sere. & KR. (Pa.) 392; 
McKenzie v. Crow, 4 Yeates (Pa.) 


428. 

{b] Officiai bonds.—(1) The pro- 
duction of an alleged officjal bond 
from the proper official custody, to- 
gether with the record of its ap- 
proval, has been held not sufficient 
evidence of its execution, when the 
latter was denied. Craw v. Abrams, 
68 Nebr. 546, 94 NW 639, 97 NW 
296. (2) On the other hand it has 
been held that a guardian’s bonds 
taken by public authority need not 
be verified by the ordinary tests of 
truth applied to merely private in- 
struments, and, where the execution 
of such a bond is denied by plea, it 
is only necessary to prove the iden- 
tity of the obligors in order to sus- 
tain the affirmative of the issue. 
Kello v. Maget, 18 N. C. 414. (3) It has 
also been heid that an official bond of 
a justice of the peace, indorsed by 
the prothonotary, “Approved,’ the 
approval being signed with his name 
and official addition, is a record of 
the court of common pleas, and is 
entitled to be read in evidence with- 
out further proof. Hartz v. Com., 
ft Grant. (Pa.)- 359. 

[c] Foreign archive.—Where the 
original instrument is an archive of 
a foreign government and it is not 
possible to determine its genuine- 
ness by any record or other evidence 
within the jurisdiction of the court, 
some extrinsic evidence of the execu- 
tion or genuineness of such instru- 
ment will be required before admit- 
ting it in evidence. Sullivan v. Fant, 
(Tex. Civ. A.) 160 SW 612. 

[d] A pamphlet containing city 
ordinances not certified by the clerk 
or printed by authority of the com- 
mon council does not prove an or- 
dinance therein. Peo. v. Cronin, 91 
Misc. 342, 154 NYS 446. 
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20. See cases infra note 21. 

21. Del.—Star Loan Assoc. v. 
pr pers: <n Del. 308, 57 A 946. 

-—Morgan County Bank vy. oO. 

21 Lil. 304.” ‘ sg ee 
ay aE ee v. Nelson, 38 Iowa 

Kan.—Atchison, ete., R. Co. v. Ma- 
quilkin, 12 Kan. 301. 

Ky.—Runyan Vv. 
Drilling, etc., Co., 
KyL 588. 


Punxsutawney 


102 SW 854, 31 
La.—Horton y..Haralson, 130 La. 
100, 57 S 643. 
Me.—Hill v. Fuller, 14 Me. 121. 
Mass.—Wetherbee vy. Martin, 10 
Gray 245. 
ak J.—State v. Smith, 30 N. J. L. 
N. M.—Coler y. Santa Fe County, 
9 


6 N. M. 88, 27 P 619. 

N. Y.—Schile v. Brokhahus, 80 
N. Y. 614 [aff 44 N. Y. Super. 560]; 
Jackson v. Miller, 6 Wend. 228, 21 
AmD 816. 

Or.—Pacific Live Stock Co. v. 
Isaacs, 52 Or. 54, 96 P 460. 

Va.—Burton v. Seifert, 108 Va. 338, 
61 SE 933. “ 

Wash.—Seattle vy. Parker, 13 Wash. 
450, 43 P 369. 

[a] Papers in bankruptcy proceed- 
ings must be certified by a referee 
or clerk of the bankruptcy court 
to be admissible in evidence. Horton 
vy. Haralson, 130 La. 100, 57 S 643. 

{b] Tax duplicate——(1) In In- 
diana an uncertified duplicate tax list 
has been admitted. Standard Oil Co. 
v. Bretz, 98 Ind. 231. (2) But in 
New Jersey it has been held that the 
mere marking of a tax duplicate as 
an exhibit does not make it com- 
petent evidence of the contents, but 
there must be some extrinsic proof 
of its genuineness. State v. Smith, 
30 N. J. L. 449. 

{c] Sufficient verificationWhere 
the book in which the record of a 
meeting of a board of school direc- 
tors is contained admitted to be the 
book of record of the board, such 
record signed ‘A: Williams, Secre- 
tary pro. tem., by O. S. Temple,” is 
sufficiently verified. Cooper v. Nel- 
son, 38 Iowa 440. 

22. See cases infra note 23. 

23. U. S.—Glaspie v. Keator, 56 
Fed. 203, 5 CCA 474. 

Cal.—Peo. v. Eureka Lake, 
Canal Co., 48 Cal. 1438. 

fll.—Peo. v. Cairo, etc., R. Co., 243 


etc., 


PM 207,90) NB 730; 

Me.—Sumner v. Sebec, 3 Me. 223. 

Mass.—Richardson vy. Smith, 1 
Allen 541. 

nw H.—Little v. Downing, 37 N. H. 
355. 


N. Y.—Tully v. Lewitz, 50 Misc. 
350, 98 NYS 829. 

Eng.—Doe v. Fowler, 14 Q. B. 700, 
68 ECL 700, 117 Reprint 270; Atkins 
v.-Hatton, 2 Anstr. 386, 145 Reprint 
911; Baillie v. Jackson, 3 De G. M. 
& G. 38, 52 EngCh 31, 43 Reprint 16, 
17 EnglL&Eq 131, 10 Hare Appendix 
LVI, 44 EngCh 765; Pulley v. Hilton, 
12 Price 625, 147 Reprint 829; Arm- 
strong & Hewitt, 4 Price 216, 146 
Reprint 444; Swinnerton y. Stafford, 
3 Taunt. 91, 128 Reprint 37. 

Ont.—Wardrope v. Canadian Pac. 
BieOo., sieOmb.: 321. 

{a] Where a certificate of au- 
thentication was torn off, parol evi- 
dence of authenticity was properly 
admitted. Thompson y. Autry, (Tex. 
Civ. A.) 57 SW 47. 

[b] A resolution of a county 
board levying a tax is properly iden- 
tified for admission in _ evidence, 
where the witness identifying it tes- 
tifies that he is the clerk of the 
county court and that the resolution 
was his only authority for levying 
the tax. where the clerk of the 


the custody from which it comes.?% 
is produced in court and identified by the custodian 
thereof no further proof of its authenticity is usu- 
ally required.” As a general rule, however, a pub- 
lie record is not required to be identified by the 
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If the record 


county court is also county clerk. In 
such case the person holding those 
two offices is a competent witness 
to identify any record in his custody, 
either as county clerk or clerk of the 
county court. Peo. vy. Cairo, etc, kh. 
Co., 243 Ill. 217, 90 NE 730. 

[c] Presumption as to entries in 
officer’s books.—In the absence of 
any evidence to the contrary the en- 
tries in a book proved to have been 
kept in a public office will be pre- 
sumed to have been made by ‘the 
proper authority. Ex p. Steen, 59 
S.C. 220, 37 SE 829: 

[da] An unofficial paper will not 
be admissible merely because found 
on the files of a public office. Noble 
v. Douglass, 56 Kan. 92, 42 P 328; 
Hardiman vy. New York, 21 App. Div. 
614, 47 NYS 786; Ridgeley v. John- 
son, lil Barbe GNIVY2)" 527 Peomey: 
State Tax Comrs., 134 NYS 987; West 
Branch Bank y. Donaldson, 6 Pa. 179. 

24. Ala.—Ryan v. Young, 147 Ala. 
660, 41 S 954; Stewart v. Conner, 9 
wan 803; Hartley v. Chandler, 6 Ala. 

Colo.—Grimes y. Greenblatt, 47 
Colo. 495, 107 P 1111, 19 AnnCas 608. 

Ga.—Stanley vy. Hill, 1385 Ga. 711, 
70 SE 577. 

Ill.—Peo, v2" Cairo, ete.) Ry Co. 1243 
Ill. 217, 90 NE 730; Williams vy. Jar- 
rot, 6 Ill. 120. 

Iowa.—Lane-Moore Lumber Co. y, 
Stee Lake, 151 Iowa 130, 130 NW 

La.—Hebert’s Succ. 33 La. Ann. 
1099. 

Me.—Sumner vy. Sebec, 3 Me. 223. 

Minn.—Sanborn y. Rice County 
School-Dist. No. 10, 12 Minn. 17. 

Nebr.—Koltermann v. Chilvers, 82 
Nebr. 216, 117 NW 405. 

N. H.—Pembroke v. Allenstown, 41 
N. H. 365. 

N. D.—Stone vy. Northern Pac. R. 
Co., 29 N. D. 480, 493, 151 NW _- 36; 
Harmening v. Howland, 25 N. D. 38, 
141 NW i831. 

S. C.—Ober y. Blalock, 40 S. C. 
31, 18 SE 264. 

Tex.—Allen v. Halsted, 39 Tex. Civ. 
A. 324, 87 SW 754. 

“Tt appears that the city auditor, 
custodian of the city ordinances, was 
sworn, produced the book of or- 
dinances, one of which was the par- 
ticular ordinance in question, and 
testified that the same. had not been 
repealed or amended since its pas- 
sage. Thereupon the particular sec- 
tion was received in evidence over 
the objection that no foundation was 
laid. The objection is without merit.” 
Stone v. Northern Pac. R. Co., supra. 

[a] On a question of settlement 
depending upon the payment of taxes, 
entries upon the lists committed to 
the surveyor of highways, made in 
the usual course of business and ver- 
ified by him upon the stand, he hav- 
ing now no memory of the particular 
facts stated, may be read in evidence. 
eee ees v. Allenstown, 41 N. EH. 
365. 

{b] Testimony of a town clerk (1) 
that a record offered in evidence 
showed the proceedings of the town 
council with reference to the passing 
of the speed ordinance was competent 


for the purpose of identification. 
Powers v. Iowa Cent. R. Co., 158 
Towa 347, 136 NW 1049. (2) A book 


of minutes of a town council may be 
identified by the testimony of the 
clerk of such council, who is the 
legal custodian of such book. Stanley 
v. Hill, 1385 Ga. 711, 70 SE 577. 

{c] Gack of certificate immaterial. 
—Where a county judge appears as 
a witness and identifies the entries 
in the records of his office, the fact 
that such entries do not have at- 
tached thereto a certificate conform- 
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custodian thereof, but its identity may be shown by 
any competent witness who knows the fact.?® 
some jurisdictions the rule is laid down in general 
terms that, where by statute an officer is authorized 
to make certificates, a certificate in the form pre- 
seribed by law and signed by a person professing 
to act in an official capacity is prima facie evidence 
without proof of the officer’s handwriting or other 
proof of the genuineness of the paper.?® 

An admission of authenticity by the party 
against whom a public record or document is sought 
to be used dispenses with the necessity of proof on 


the subject.?7 


[§ 926] g. Of What Record Is Evidence.2® A 
public record is evidence of those matters which are 


able to Cobbey’s St. Annot. (1903) § 
4817, requiring every record made in 
any probate court, excepting original 
orders, judgments, and decrees there- 
of, to have attached a certificate by 
the judge showing the date of such 
record and the county in which made, 
does not render them inadmissible. 
Koltermann vy. Chilvers, 82 Nebr. 
216, 117 NW 405. 

{d] Questions to a town treasurer 
as to whether his record shows cer- 
tain matters is a proper preliminary 
to introduction of the entries. Rum- 
ford v. Upton, 113 Me. 543, 95 A 226. 

[e] Irregularity of official oath— 
The fact that the official oath of the 
custodian of a public record who pro- 
duces it in court was irregular does 
not render the record inadmissible in 
evidence. Mason v. Belfast Hotel 
Co., 89 Me. 384, 36 A 624; Day v. 
Peasley, 54 Vt. 310. 

25. Ga—Acme Brewing Co. v. 
Central R., ete., Co., 115 Ga, 494, 42 
SE 8. 

La.—Board of Control v. Royes, 48 
La. Ann. 1061, 20 S 182. 

Me.—Hathaway v. Addison, 48 Me. 
440. 

Mass.—Gurney v. Howe, 
404, 69 AmD 299. 

N. J.—Browning v. Flanagin, 22 
NaS Te B67. 

Pa.—Cuttle v. Brockway, 24 Pa. 
14 
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[a] A verified copy of a report is 
admissible in evidence and makes 
proof on the testimony of a witness 
who knew that it was duly verified. 
Board of Control v. Royes, 48 La. 
Ann. 1061, 20 S 182. 

26. Prather v. Johnson, 3 Harr, & 
J. (Md.) 487; Davis v. Watkins, 56 
Nebr. 288, 76 NW 575; Willard v. 
Pike, 59 Vt. 202, 9 A 907; Benedict v. 
Heineberg, 43 Vt. 231; Lemington v. 
Blodgett, 87 Vt. 210; Hubbard v. 
‘Dewey, 2 Aik. (Vt.) 312; Usher v. 
Pride, 15 Gratt. (56 Va.) 190. 

[a] The commission or written ap- 

ointment of a receiver of a national 
peaay issued by the comptroller of 
the currency, signed by him and at- 
tested with his seal of office, is a 
certificate within the meaning of U. 
S. Rey. St. § 884, and proves itself, 
and is admissible in evidence without 
extraneous proof of its genuineness. 
Davis v. Watkins, 56 Nebr. 288, 76 
NW 575. 

27. Miller v. Hale, 26 Pa. 432; Ex 
p. Steen, 59 S. C. 220, 37 SE 829. 

28. Judicial records see supra § 
913. 
29. U. S—Wetmore v. U. S., 10 
Pet. 647, 9 L. ed: 567; Ronkendorf v. 
Tavlor, 4 Pet. 349, 7 L. ed. 882; U. S. 
v. Eggleston, 25 F. Cas. No. 15,027, 4 


Sawy. 199. 
ies ee v. Bandel, 30 Ark. 
362. 


Cal.—Pralus y. Pacifie Gold, 
Min. Co., 35 Cal. 30. 

Colo.—Greeley vy. Hamman, 17 Colo. 
80, 28 P 460. 

Conn.—Isbell v. New York, etc., R. 
Co., 25 Conn. 556. 

Ill—Gage vy. Davis, 14 NE 36; Bush 


etc., 
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properly incorporated therein,?® but not of matters 
which are merely incidentally noted, or do not prop- 
erly belong in the reeord.%° 

h. Explanation of Document by Cus- 
Where a publie record or document is of- 
fered in evidence, the custodian thereof may tell 
the jury, ore tenus, what is the true entry, if the 
writing cannot be easily read, or, by the custom of 
the office, some sign is used to supply the place of 
an omitted word.*} 

6. Incomplete or Altered Records—a. 
In General. As a general rule mere extracts or par- 


tial or incomplete records are inadmissible; the 


v. Stanley, 122 Ill. 406, 18 NE 249; 
Pike y.. Peo., 84 Ill. -80; Clapp v. 
Herdman, 25 Ill. A. 509; Merchants’ 
Nav. Co. v. Amsden, 25 Ill. A. 307. 

Ind.—Cravens v. Duncan, 55 Ind. 
347; Holcroft v. Halbert, 16 Ind. 256. 

Iowa.—Huston vy. Council Bluffs, 
101 Iowa 33, 69 NW 1130, 36 LRA 
211; Wormley v. Carroll Dist. Tp., 45 
Iowa 666. 


pie Bee Neale v. Sproule, 13 Kan. 
Me.—Hodgdon v. Wight, 36 Me. 


326; Barker v. Fogg, 34 Me. 392. 
Mass.—Westfield Cigar Co. v. In- 
surance Co. of North America, 169 
Mass. 382, 47 NE 1026; Elwell v. 
Hinckley, 188 Mass. 225; Edson v. 
Munsell, 10 Allen 557; Locke v. Ben- 
nett, 7 Cush. 445. 
Minn.—Sanborn vy. Rice County 
School-Dist. No. 10, 12 Minn. 17. 
pap oe Wallies v. Carpenter, 42 Mo. 
N. H.—French v. Spalding, 61 N. H. 
395; Bishop v. Cone, 3 N..H. 513. 
N. Y.—lLerche y. Brasher, 104 N. 


Y. 157, 10 NE 58; Markowitz v. Dry 
Dock, etc, R. Co., 12 Mise. 412, 33 
NYS 702. 


é Negra dwell v. Mebane, 68 N. 

Oh.—Beebe vy. Scheidt, 18 Oh. St. 
406; Anderson v. Hamilton County, 
12 Oh. St. 635. 

Pa.—Huzzard v. Trego, 35 Pa. 9; 
Cuttle v. Brockway, 24 Pa. 145; Dike- 
man v. Parrish, 6 Pa. 210, 47 AmD 
455; Weston v. Stammers, 1 Dall. 2, 
Pewee) ki, 

S. C.—Freeman vy. Bailey, 50 S. C. 
241, 27 SE 686. 

Tex.—Brewster County v. Presidio 
Sina 19 Tex. Civ. A. 638, 48 SW 

Vt.—Brigges v. Taylor, 35 Vt. 57. 

Wis.—Roehrborn y. Schmidt, 16 
Wis. 519. 

30. Ala.—Lockrart v. Woods, 38 
Ala. 631. 

Cal.—Shumway v. Leakey, 67 Cal. 
458)-8 pr 12, 
bee eee v. Leiman, 52 Md. 
“noe v. Heffron, 102 Mass. 

Mich.—Durfee y. Abbott, 61 Mich. 
471, 28 NW 521. 

Minn.—Houlton vy. Manteuffel, 61 
Minn. 185, 53 NW 541. 

Mo.—Morrissey v. Wiggins Ferry 
Co., 47 Mo. 521; Childress vy. Cutter, 
16 Mo, 24, 

N. J.—Supreme Assembly R. S. G. 
F. v. McDonald, 59 N., J. L. 248, 35 
A 1061. 

N. Y.—McGuirk v. Hartford Mut. 
Ben. Life Co., 20 NYS 908. 

Wis.—Lavin v. St. Peter’s Evan- 
gelical Lutheran Congr. Mut. Aid Soc., 
74 Wis. 349, 43 NW 143. 

Eng.—Doe v. Arkwright, 5 C. & P. 
575, 24 HCL 715, 2 A. & EB. 182 note, 
29 ECL 462 note, 29 ECL 101 note, 
111 Reprint 71 note. 

[a] Assessment rolls or tax lists 
are not evidence of: (1) Ownership. 
Shumway v. Leakey, 67 Cal. 458, 8 P 
12; Doe v. Arkwright, 5 C. & P. 575, 


_entire record or a duly authenticated copy thereof 
must be produced.®*? But it is no objection that ex- 


24 ECL 715, 2 A. & E. 182 note, 29 
ECL 101 note, 111 Reprint 71 note. 
(2) The locality of realty. Com. v. 
Heffron, 102 Mass, 148. (3) Domicile 
of the person assessed. Sewall v-. 
Sewall, 122 Mass. 156, 23 AmR 299. 
(4) The amount of property belong- 
ing to the person assessed. Lockhart 
v. Woods, 38 Ala. 631; Kennedy v. 
Holladay,, 25 Mo. A. 503. -(5) The 
value of the property. Com. v. Heff- 
ron, supra; Kenerson v. Henry, 101 
Mass. 152; Flint v. Flint, 6 Allen 
(Mass.) 34, 83 AmD 615. 

{b] A record of baptism is not 
evidence of the age of the person 
baptized, even though it is stated 
therein. Weaver v. Leiman, 52 Md. 
708; Durfee y. Abbott,-61 Mich. 471, 
28 NW 521; Houlton v. Manteuffel, 
51 Minn, 185, 53 NW 541; Morrissey 
v. Wiggins Ferry Co., 47 Mo. 521; 
Supreme Assembly Royal Soc. of 
Good Fellows v. McDonald, 59 N. J. 
L. 248, 35 A 1061; McGuirk v. Hart- 
ford Mut. Ben. L. Co., 20 NYS 908; 
Kabok vy. Pheenix Mut. L. Ins. Co., 4 
NYS 718; Lavin v. St. Peter’s Evan- 
gelical Lutheran Congr. Mut. Aid Soc., 
74 Wis. 349, 43 NW 143. 

81. Springs v. Schenck, 106 N. C- 
153, 11 SE 646. 

[a] Reason for rule.—‘'The cus- 
todian of a book or document, or one 
in charge of any writing recorded, 
filed or lodged by law in his keeping, 
is the proper person to certify a 
copy of any such written instrument 
to be read as evidence in the courts.’”” 
Springs v.. Schenck, 106 N. C, 153, 
166, 11 SE 646. 

[b] Mlustration—When the reg- 
ister of deeds is called to identify 
certain tax books, he being the cus- 
todian thereof, a question as to 
whether certain marks appearing op- 
posite a name are or are not “ditto 
marks” should be determined by his 
testimony. It would be improper to. 
submit the books to the jury. Springs 
v. Schenck, 106 N. C. 153, 11 SE 646. 

32. Iowa.—Christensen v. Peter- 
son, 163 Iowa 708, 144 NW 315. 

Me.—Hammatt v. Emerson, 27 Me. 
308, 46 AmD 598. 

Mich.—Smith v. Rich, 37 Mich. 549. 

N. J.—State v. Clark, 41 N. J. L.. 


486. 
N. Y.—Wood v. Knapp, 100 N. Y. 
109, 2 NE 632. 


N. C.—Rushing v. Seaboard Air 
Line R. Co., 149 N. C. 161, 62 SE 890. 

Pa.—Com. v. Duffy, 39 Pa. Co. 81. 

{a] Extracts from Official letters. 
—Although letters addressed to a 
public officer in his official capacity 
become public documents, extracts or 
portions of them cannot be admitted 
in evidence. Hammatt v. Emerson, 
27 Me. 308. 46 AmD 598. 

[b] A leaf from the register of 
a post office on which a letter was 
entered is not admissible to show 
that the letter was mailed, but the 
whole register must be produced. 
U. S. v. Cummings, 25 F. Cas. No. 
14,900. 

{c] A mere reference in a public 
act to a certain plan or record for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


oy 
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tracts only are read from a public record offered 
in evidence, where the entire record is produced and 
open to the use of the objecting party;** and in a 
case where a judgment authorized a commissioner to 
make a conveyance, a deed by the commissioner 
bearing the court’s approval was held to be properly 
admitted in evidence without a copy of the order 
Where a record offered in 
evidence is interlined, erased, or mutilated, the in- 
terlineations or erasures should as a general rule 
be fully and satisfactorily explained,?* especially 
where it is sought by the record in such condition 
to contradict a certified copy, which appears to 
have been formally and regularly transcribed ;34 
but it has been held that, where a public document, 
prepared by a sworn officer, is produced by him to 
whose custody the law intrusts it, 
ing it in evidence is not required to explain an al- 
teration appearing to have been made at the same 
time and by the same hand as the obliterated let- 
ters and figures, there being no room’for presump- 


approving the deed.*4 


the sake of certainty, does not make 
it a part of the act, and hence a cer- 
tified copy of the act is complete 


without such plan or record. Gar- 
rish vy. Hyman, 29 La. Ann. 28. 
83. Davis v. Mason, 4 £Pick. 


(Mass.) 156. 

84. Conley v. Breathitt Coal, etce., 
Co., (Ky.) 113 SW 504. ’ 

835. Peo. v. Foreman, 165 Ill. A. 
13; Carson v. Berthold, etc., Lumber 
Co., 270 Mo. 2388, 192 SW 1018; Big 
Lake Drain. Dist. v. Rolwing, 269 
Mo. 161, 190 SW 261; Coler v. Santa 
Fe County, 6 N. M. 88, 27 P 619; 
Croom v. Whitehead, 174 N.-C. 305, 
93 SE 854. 

[a] Assessor’s register.—A book 
which purports to be the assessor’s 
register, or lists of assessments of 
‘a county for one year, which con- 
tains erasures and alterations, and 
which was not certified or verified 
as required by law is not evidence of 
the assessed value of the property 
of the county at the date of such 
book. Coler v. Santa’ Fe County, 
GUN. Mass, 24 619: 

{[b] The instrument itself may af- 
ford a satisfactory explanation of 
interlineations. Gage v. Chicago, 
225 Ill. 218, 80 NE 127. 

86. Dolph v. Barney, 5 Or. 191. 

37. Peo. v. Minck, INMIMY.. 3.539) 
Crossen v. Oliver, 37 Or. 514, 61 P 
885. 

[a] Where circumstances not sus- 
picious.—In an action on local im- 
provement tax bills, they were not 
inadmissible on account of alterations 
on their face in describing the prop- 
erty, the ordinances under which they 
were issued, etc., where there was 
nothing appearing on the face of 
the bills to create suspicion of im- 
proper motive in making the altera- 
tions. Carterville v. Luscombe, 165 
Mo. A. 518, 148 SW 966. 


88. Peo. v. Hancock County, 21 
HI AY 274: 
39. Fla.—Bell v. Niles, 61 Fla. 


114, 55 S 392; Walls v. Endel, 20 
Fla. 86; Stark v. Billings, 15 Fla. 318. 

Tll.— Vail _v. Iglehart, 69 Ill. 332. 

Ky.—Watkins v. Northern Coal, 
etc., Co., 119 SW 225, 132 Ky. 700. 
116 SW 1192; McGuire v. Kouns, 7 
T. B. Mon. 386, 18 AmD 187. 

La.—Dismukes v. Musgrove, 8 
Marta lNia Sy oto 

Me.—Jay v. East Livermore, 56 
Me. 107. 

Md.—Orndorff v. Mumma, 3 Harr. 
Sto Os 

Mich.—Plat v. Stewart, 10 Mich. 
260. 

Mo.—Philipson v. Bates, 2 Mo. 116, 
22 AmD 444, 

N. J.—Allaire v. Allaire. 37 N. J. 
L. 312 {aff 39 N. J. L. 118]. 

N. Y.—Hill v. Crockford, 24 N. Y. 
128. 


EVIDENCE 


tered.37 


the party offer- 
been subjected 
courts.*° 


Pa.—Ingham vy. Crary, 1 Penr. & 
W. 389; Christine v. Whitehill, 16 
Serg. & R. 98; Edmiston vy. Schwartz, 
13 Serg. & R. 135; Hampton y. Speck- 
Toren oF Serge. So) RR. 212-1) Amb 
S. C.—wWilson v. Harper, 5 S. C. 
Bag Vance v. Reardon, 11 S. C. L. 
Tenn.—King v. Cox, 126 Tenn, 553, 
151 SW 58; Southern R. Co. v. Sey- 
mour, sii3, Denn, 5235) Sa. SW toc, 
Phipps v. Caldwell, 1 Heisk. 349; 
Carrick v. Armstrong, 2 Coldw. 265; 
Lewis v. Bullard, 3 Humphr. 207; 
Renshaw v. Tullahoma First Nat. 
Bank, (Ch.) 638 SW 194; Brown v. 
Patton, (Ch.) 48 SW 277: 

Va.—Carpenter v Smithey, 118 Va. 
533, 88 SE 321; Krebs v Welch, 111 
Va. 432, 69 SH 346; White v. Clay, 
7 Leigh (34 Va.) 68. 

W. Va.—Despard v. 65 
W. Va. 140, 68 SE 871. 

Ont.—Rex v. Drummond, 10 Ont. 
L. 546, 6 OntWR 211. 

[a] Certificate controlling.—(1) A 
certificate from the prothonotary an- 
nexed to the exemplification of a 
record that the paper is ‘truly copied 
from the records” or is “a copy of 
the record’ imports that it is a 
copy of the whole record and not 
merely an extract thereform. Chris- 
tine v. Whitehill, 16 Serg. & R. (Pa.) 
98; Voris v. Smith, 13 Serg. & R. 
(Pa.) 334; Edmiston v. Schwartz, 13 
Serge. & R. (Pa.) 135. (2) Where 
the certificate states that the ac- 
companying copy of the record in a 
cause is as full and entire as it re- 
mains upon the record, such exempli- 
fication cannot be excluded, although 
a part of the record appears to be 
wanting. Schuylkill, ete., Impr., etc., 
Co. v. McCreary, 58 Pa. 304; Eberts 
v. Eberts, 55 Pa. 110; McCormick v. 
Irwin, 35 Pa. 111. (3) But where a 
paper which is called an exemplifi- 
cation from the records of the pro- 
ceedings of a certain county court 
contains only a statement that a 
certain person appeared and agreed 
to take certain lands at the appraise- 
ment and the decree of the court as- 
signing them to him, etc., and con- 
tains no mention of a petition and no 
copy of it, and no award of inquisi- 
tion, nor any inquisition, it is not 
admissible in evidence, although there 
is appended to it a certificate in 
these words: “I certify that the fore- 
going is a true copy, taken from the 
original record.’ Christine v. White- 
hill. 16 Serg. & R. (Pa.) 98. 

{b] Wills.—(1) By statute in 
some jurisdictions the exemplifica- 
tion of the-record of a will, to be 
evidence, must be accompanied by 
a copy of the proofs taken before 
the surrogate or probate judge. Cof- 
fee v. Groover, 20 Fla. 86; Allaire 


Pearcy, 
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tion that the document had been fraudulently al- 
A public record book should not be ex- 
cluded from the consideration of the jury merely 
by reason of the fact that two leaves have been cut 
out of the book, where there are no other suspicious 
circumstances and no evidence is offered tending to 
show whether the absent leaves contained any part 
of the records or were entirely blank when taken 
from the book.?8 

[§ 929] b. Judicial Records—(1) In General. 
It is laid down as a general rule that, where ju- 
dicial proceedings are offered in evidence, the whole 
record or a duly authenticated copy thereof must be 
produced or accounted for, so that the court may 
determine the legal effect of the whole of it, which 
may be quite different from that of a part.%® 
rule is not, however, universally applied, but it has 


This 


to various modifications by the 


Thus if the whole of the record cannot 
have any bearing upon the matter in issue, the ma- 
terial and relevant portions of the record are ad- 


Vv. Allaire, 3% INS 7. O12" *faties9 
N. J. L. 113]; Hill vy. Crockford, 24 
N. Y. 128; Caw v. Robertson, 5 N. Y. 


125; Nichols v. Romaine, 3 AbbPr 
(N, Y.) 122; Morris v. Keyes, 1 Hill 
(N. Y.) 540. (2) But in Pennsyl- 


vania it has been held that the cer- 
tificate of the register of wills that 
a will of lands has been duly proved 
accompanying a copy of the will is 
prima facie evidence of such will, al- 
though the probate is not set out. 
Logan v. Watt, 5 Serge. & R. (Pa.) 
212. (3) A similar rule has been an- 
nounced in Georgia. Thursby v. My- 
ers, 57 Ga. 155. (4) In an action in- 
volving title to land, where one of 
the conveyances in defendant’s chain 
of title was a will, the clerk of the’ 
county stated in the will as that of 
testator’s residence certified a copy 
of the will as “A true copy, as is cer- 
tified of record.’ The certificate of 
record was as follows: “I. E. W., 
clerk of the county court... do cer- 
tify that the foregoing writing, the 
last will of P., deceased, was 
produced and handwriting proved by 
AS Candas. Ate tnes a see . county 
court, for probate. After lying over 
for one month for exceptions, it was 
ordered of record. Whereupon said 
will and this certificate are admitted 
to record in my Office.’ It was held 
that this so-called certificate should 
be construed to be a copy of the 
judgment of the county court ad- 
mitting the will to probate, so that 
the certified copy was not objection- 
able as evidence on the ground that 
no judgment admitting the will to 
probate was shown. Kentucky Land, 
etc., Co. v. Crabtree, 113 Ky. 922, 70 
SW 31, 24 KyL 743. 

{c] Introduction of complete rec- 
ord prevented by adverse party.— 
Where plaintiff had introduced an 
incomplete record, and was prevented 
by defendant’s objections from intro- 
ducing documents to complete it, de- 
fendant cannot raise the objection 
of its incompleteness. Dismukes v. 
Musgrove, 8 Mart. N. S. (la.) 375. 

40. iInd.—Closson v. Bligh, 41 Ind. 
A. 14, 83 NE 263. 

Kaa.—Haynes v. Cowen, 15 Kan. 


637. 

Ky.—McGuire v. Kouns, 7 T. B. 
Mon. 386, 18 AmD 187. 

Me.—Gregory v. Pike, 94 Me. 27, 
46 A 793. 

N. H.—Newbury Bank v. Eastman, 
44) Nei 43) 


N. Y.—Packard v. Hill, 7 Cow. 434. 
N. C.—Yarborough v. Banking L. 


SoubaCo: aba, Na Cessit, 5b: SHewobe 
bY Erato Bei eon. v. Gillman, 3 Vt. 
163. 

{a] Dustration.—In an action on 


a promissory note against the maker 
and surety thereon, where it ap- 


‘pears that on a former trial the 
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missible alone,*! as for instance pleadings or depo- 
sitions in the cause offered to show admissions by 
Indeed in some ot the decisions the 
rule has been broadly stated that a party is re- 
quired to introduce in evidence so much of the rec- 
ord only as is necessary to sustain the issues in his 
behalf,*? at least if the record is divisible into dis- 
Where one party has introduced a 
part of a record, it is open to the other party to in- 
troduce the remainder if it contains matter ma- 
It has been held 
that a record which does not contain a writ, or show 


the parties.*? 


tinct parts.** 


terial to his side of the ecase.*® 


finding was against plaintiff, who 
thereafter was granted a new trial 
upon a motion supported by his af- 
fidavit that at the time of the trial 
he was unable to learn the where- 
abouts of the maker, who since had 
returned and was then present in 
the court and would testify to the 
surety’s ‘signing the note at the 
maker’s request, and the maker’s af- 
fidavit that he and his codefendant 
signed the note as maker and surety, 
respectively, plaintiff's affidavit be- 
ing a part of the record, complete 
within itself, its relevancy not being 
questioned, may be read in evidence 
by defendant, being unobjectionable 
on the ground that the motion for a 
new trial and the affidavits consti- 
tute a written instrument, a part of 
which was not admissible, unless all 
was offered and admitted. Closson 
v. Blight, 41 Ind. A. 14, 83 NE 263. 

[b] A deed executed hy an as- 
signee in bankruptcy and by a sub- 
stituted trustee under a deed of trust 
is admissible in evidence, where it 
recites that the property was sold 
under an order of the court in bank- 
ruptey and under the deed of trust, 
in the absence of any objection on 
the ground that the order was not 


shown. Stone v. Kansas City, etc., 
R. Co., 261 Mo. 61, 169 SW 88. 
41. U. S.—Sarrazin v. W. R. Irby 


Cigar; jetc, Co; 93 Ned. 624, 35, CCA 
496, 46 LRA 541. 


Ga.—Peck v. Land, 2 Ga. 1, 46 
AmD 368. 
Kan.—Ogden y. Walters, 12 Kan. 


282. 
Ky.—McGuire v. Kouns, 7 T. B. 
Mon. 386, 18 AmD 187. 
La.—Henderson v. Maxwell, 22 La. 
Ann. 357. 


Miss.—Henderson v. Cargill, 31 
Miss. . 

My H.—Morrill v. Foster, 33 N. H. 
379. 

N. J.—Beach v. Pears, 1 N. J. L. 
133. 

S. C—Hankinson vy. Charlotte, 
Cth es COn 41 Ss. 0Cr id, elo IS 206: 

Tex.—Beall v. Chatham, (Ciy. A.) 
94 SW _ 1086. 


W. Va.—McClaugherty v. Cooper, 
39 W. Va. 313, 19 SE 415. 


[a] Part of record admitted to 
show pendency of suit.—Peck v. 
Land, 2 Ga. 1, 46 AmD 368. 


[b] Time when suit begun shown 
by record of pleadings.—Oppermann 


v. McGown, (Tex. Civ. A.) 50 SW 
1078. 
{c] Letters testamentary or of 


administration may be received in 
evidence: (1) Without annexing a 
copy of the will. Beach v. Pears, 
UN de plu) Loo Ca) es VWwalthomt atime 
introduction of the entire ‘record. 
Hankinson v. Charlotte, ete., R. Co., 
41S2 C,.1,°19 SE 206. 

{d] Letters of guardianship are 
prima facie evidence of the guar- 
dian’s appointment without showing 
an application to the probate judge 
and notice to defendant before the 


letters issued. Prescott v- Cass,’ 9 
IN Eeo on 
fe] Im proof of title under a 


sheriff’s sale, the copy of the judg- 
ment and so much of the record as 
shows an appearance of the parties, 
or service of the process on de- 
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rendered ;** but 


fendant, is sufficient, without a com- 
plete transcript. McGuire v. Kouns, 
7 T. B. Mon. (Ky.) 386, 18 AmD 


187. 

{f] Mortuary or insolvency rec- 
ords.—It is the settled rule in Louisi- 
ana that the production of the entire 
record in mortuary or insolvency pro- 
ceedings iS unnecessary, where it is 
sought only to prove a single fact, 
or a certain part of such proceedings. 
Sarrazin v. W. R. Irby Cigar, etc., 
Co., 938 Fed. 624, 35 CCA 496, 46 LRA 
541; Henderson v. Maxwell, 22 La. 

357; Price v. Emerson, 14 La. 

141%" Broom’s. Succ., 14, Ea. 
. 67; Stafford’s Suce. 2 La. Ann. 

McIntosh v. Smith, 2 La. Ann. 


Part of record not offered as 
record evidence.—Original papers 
which constitute parts of the record 
of* another suit may be admitted, 
where they are not offered or con- 
sidered as parts of the record or as 
deriving any authority from them, 
but simply on account of their in- 
trinsic merit as being original papers. 
Ew v. Patton, (Tenn. Ch.) 48 SW 


{hl Presumptions.—(1) A part 
of a record will generally prove 
what it purports to prove. Capital 


Bank v..diuntoon, 35 Kan. 577; 11.P 
369. (2) But it cannot prove more 
than that, and no liberal presump- 
tions can be entertained or resorted 
to for the purpose of supplying’ 
omissions, aiding deficiencies, or ex- 
tending the import of its language. 
It is only when the whole of the rec- 
ord is introduced in evidence that 
liberal presumptions can be invoked 
to aid the record. Capital Bank v. 
Huntoon, supra; Haynes v. Cowen, 15 
Kan. 6387; Ogden v. Walters, 12 Kan. 
282. (3) If a party does not intro- 
duce the whole record, all presump- 
tions from silence or absence will 
be against him. Ogden vy. Walters, 
supra. 

42. Ala.—Gay v. Rogers, 109 Ala. 
624, 20 S 37; Smith v. McGehee, 14 
Ala. 404. 
binges Bene URn v. Clayton, 4 Colo. 


Ind.—Gale v. Parks, 58 Ind. 117. 
Me.—Hammatt v. Emerson, 27 Me. 
308, 46 AmD 598. 
Miss.—Henderson 31 
Miss. 367. 
N. C.—Wade v. McLean Contracting 
Con LORIN Ce iG 2) Sih) oO. 6 
{a] All matter contained in par- 
ticular document admissible.—When 
proof is introduced respecting ad- 
missions made in and proved by 
bills and answers in chancery, let- 
ters, and other written documents, 
the whole matter contained in such 
bill, answer, letter, or other written 
document becomes testimony in the 
case, for a part cannot be received 
and a part excluded. Hammatt v. 
Emerson, 27 Me. 308, 46 AmD 598. 
[b] Introduction of relevant por- 
tions of pleadings.—Where the court 
admits in one suit all the relevant 
portions of a pleading in another 
suit, it is not ground for complaint 
that it refused to admit the entire 
pleading. German-American Ins. Co. 
v..Paul, 2 Ind. T. 625, 53 SW 442. 
43. U. S.—O’Hara v. Mobile, etc., 


v. Cargill, 


[§§ 929-930 


a service or an appearance of the party, or any is- 
sue, or any act done by attorney, is not admis- 
sible, although it states that ‘‘the parties appeared 
by their attorneys.’’ *° 


Judgment Entries. Where a judg- 


ment is relied on as an estoppel, as an adjudication 
upon the subject matter, or as establishing any par- 
ticular state of facts of which it is the judicial re- 
sult, it can he proved only by offering in evidence 
a complete record or a duly authenticated copy of 
the entire proceedings in which the judgment was 


when the evidence is sought to be 


R.. -Co.,, 76 Fed.’ 718, (22° CCA 512; 
Priest v. Glenn, 51 Fed. 400, 2 CCA 
305 


Ill. Walker v. Doane, 108 Ill. 236. 
Ind.—Anderson v. Ackerman, 88 
Ind. 481; Jones v. Levi, 72 Ind. 586; 
Gale “v. “Parks, 53° Ind: 2117. 
N. Y.—Sands v. Saltsman, 139 NYS 


862. 

Tex.—Maverick v. Salinas, 15 Tex. 
57; Lee v. Wilkins, 1 Tex. Unrep. 
Cas. 287. 

Va.—Sutherland v. Gent, 116 Va. 


783, 82 SE 7138. 

W. Va.—McClaugherty v. Cooper, 
89 W. Va. 313, 19 SE 415. 

[a] Evidence’ excluded.—Of the 
record in another suit, it is enough 
to introduce the pleadings showing 
the issues, the decrees showing the 
decision on the issues, and a deed 
made in pursuance thereof showing 
the decrees had been carried into 
effect; and the evidence therein, the 
only effect of which would be to con- 
fuse and mislead the jury, which has 
no power to review the decision, is 
properly excluded. Sutherland  v. 
Gent, 116 Va. 783, 82 SE 713. 


44. Haynes v. Cowen, 15 Kan. 637. 
wig Ill.—Walker v. Doane, 108 III, 
oh —Bollanger v. Pierce, 6 Ky. Op. 
apne Patrick's Suce., 20 La. Ann. 


sottich Thayer v. McGee, 20 Mich. 


S. C.—Hankinson v. Charlotte, etc., 
RetCos 4S? C1, 9 ‘SHv206: 
Ane ke Ge v. Stonum, 6 Tex. 


46. Buford v. Hickman, 4 F. Cas. 
No. 2,114a, Hempst. 232. 

47. Ala.—Farley v. Whitehead, 63 
Ala. 295. 

Cal.—Wickersham v. Johnston, 104 
Cal. 4075 38 Bivsoh 438 AmSRPA195 
Mason v. Wolff, 40 Cal. 246; Young 
v. Rosenbaum, 39 Cal. 646. 

Colo.—McLaughlin v. Reichenbach, 
52 Colo. 4387, 438, 122 P 47 [quot 
Cyc]; Empire Ranch, ete. Co. v. 
Weldon, 26 Colo. A. 111, 141 P 138; 
King v. Foster, 26 Colo. A. 120, 140 
P 930; Miller v. Weldon, 26 Colo. A. 
108, 140 P 930; Ross v. Newsom, 
25 Colo. A. 393, 1388 P 1015; Bovee 
v. Boyle, 25 Colo. A. 165, 136 P 467; 
Terry v. Gibson, 23 Colo. A. 273, 128 
P 1127; 1128 [eit Cye]. 

Fla.—Ashmead vy. Wilson, 22 Fla. 
255; Walls v. Endel, 20 Fla. 86. 

Ga.—kKerchner v. Frazier, 106 Ga. 
437, 32 SE 351; Gibson vy. Robinson, 
90. Ga. 756, 16 SE 969, 35 AmSR 250; 
Mitchell v. Mitchell, 40 Ga. 11. 

Ill.—Vail v. Iglehart, 69 Ill. 332; 
Chamberlain v. Britton. 136 Ill. <A. 
290 [aff 234 111.246, 84 NE 895]. 

Ind.—Chicagu, ete., R. Co. v. Grant- 
ham, 165 Ind. 279, 75 NE 265; Brown 
v. Eaton, 98 Ind. 591; Foot v. Glover, 
4 Blackf. 313, 

Ky.—Watkins v. Coal, etc., Co., 119 
SW 225; Macauley v. Elrod, 27 SW 
867, 16 Kyl 291; Hanners v. Baker, 
4 KyL 984. 

La.—Mayo v. Brittan, 34 La. Ann. 
984; Gest v. New Orleans, etc. R. 
Co., 30 La. Ann. 28; Clark v. Hebert. 
15 La. Ann: 279; Brown v. King, 3 


La. Ann. 594; Briggs v. Campbell, 19 
La. 524; Tait v. De Ende, 18 La. 33; 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


“ 


: 


EVIDENCE 


[22° Cea] SPT 


§ 930] 


used for a collateral purpose only, ‘and the only rele- 
vant fact in issue is whether a judgment has in fact 
been rendered, nothing need be produced but the 
judgment entry if the court is a court of record pos- 
sessing general original jurisdiction,*® especially if 
there is enough on the record produced to show a 
valid judgment after service of process or the ap- 
pe Thus in an action on an 
injunction bond, the decree or other extracts from 
the record of the injunction cause are admissible 
to show either pendency or decision of the cause ;5° 
although it has been held that the whole record must 
be produced in order to show dissolution of an in- 
The rule has also been applied in an 
action brought on a judgment of another court,°? 
and it is held not necessary to produce the entire 
record where the object is merely to show a decree 
which ex proprio vigore vests title to property,®® 
_or which directs a deed to be made, if sufficiently 


pearance of the parties.?? 


junetion.>! 


pee v. Musgrove, 8 Mart. N. S. 

Mich.—Kenyon vy. Baker, 16 Mich. 
373, 97 AmD 158. 

Mont.—Buhler y. Loftus, 53 Mont. 
546, 165 P 601. 

N. C.—Rainey v. Hines, 121 N. C. 
318, 28 SE 410. 

Pa.—Hampton y. Speckenagle, 9 
Serg. & R. 212, 11 AmD 704; Cole- 
mans) bst., 7 Pa. Dist. 731. 

Tenn.—Southern R. Co. v. Seymour, 
113 Tenn. 523, 83 SW 674; Willis v. 
Louderback, 5 Lea 561; Renshaw v. 
Tullahoma First Nat. Bank, (Ch.) 63 
Sw 194; Brown v. Patton, (Ch.) 48 
SW 277; Sexton v. Griffin, 6 Tenn. 
Cian A. wo. 

Va.—Carpenter v. Smithey, 118 Va. 
533, 88 SH 321. 

[a] ‘This rule applies only to 
matters that are legitimately a part 
of the record and not to mere col- 
lateral papers incidentally connected 
with the proceedings. State v. Haw- 
kins, 81 Ind. 486. 

{b] Record of suit pending for 
same cauge.—A certified copy of the 
“docket entries” of a suit is inadmis- 
sible to establish the existence of a 
former suit pending for the same 
cause, where it does not purport to 


be an entire copy of the record. Ing- 
ham vy. Crary, 1 Penr: «& “W. ‘CPa:) 
389. 

4s. U. S.—The Acorn, 1 F. Cas. 
No. 29, 2 Abb. 434. 


Ala.—Adams v. Olive, 62 Ala. 418. 

Ark.—Denton v. Roddy, 34 Ark. 

Fla.—Watson v. Jones, 41 Fla. 
25 S 678. 

Ga.—Weaver v. Tuten, 138 Ga. 
74 SE 835; Patterson v. Drake, 
Ga. 478, 55 SE 175; Stringfellow v. 
Stringfellow, 112 Ga. 494, 37 SE 767; 
Kerchner v. Frazier, 106 Ga. 437, 32 
SE 351; Gibson v. Robinson, 90 Ga. 
756, 16 SE 969, 35 AmSR 250. 

Ill.— Phillips v. Webster, 85 Ill. 
146; Chamberlain v. Britton, 136 Ill. 
A. 290 [aff 234 Ill. 246, 84 NE 895]. 

Iowa.—Alexander v. Grand Lodge, 
Ae OF UP W., 119 Towa “519, 93° NW 
508; American Emigrant Co. v. Ful- 
ler, 83 Iowa 599, 50 NW 48. 

Ky.—Chinn y. Caldwell, 4 Bibb 543. 

La.—Baudin v. Roliff, 1 Mart. N. S. 
165, 14 AmD 181. 

Minn.—Williams v. McGrade, 13 
Minn. 46. 

Miss.—Doe v. Gildart, 5 Miss. 267. 

Mo.—Lee v. Lee, 21 Mo. 531, 64 
AmD 247; Jones v. Talbot, 9 Mo, 121. 

N. Y.—Gardere v. Columbian Ins. 


Co., 7 Johns. 514. 

N. C.—Rainey v. Hines, 121 N. C. 
318, 28 SE 410. 

Okl.—Oliver v. Gimbel, 38 Okl. 50, 
132 P 144. 


Ss. C.—Hankinson v. Charlotte, etc., 
ie CO.7, 41S C1) 19:'SH2206; 

Tenn.—Verhine v. Ragsdale, 96 
Tenn. 532,°35 SW 556; Lowry v. Mc- 
Durmott, 5 Yerg. 225. 

Tex.—Warren v. 16 
Tex. 647, 13 SW 643. 


[22 C.J.—50] 


Frederichs, 


view.* 


Va.—Wynn v. Harman, 5 Gratt. 
(46 Va.) 157; White v. Clay, 7 Leigh 
(34 Va.) 68. 


W. Va.—Guinn v. Bowers, 44 W. 
Va. 507, 29 SE 1027. 
Wis.—Elwell v. Prescott, 38 Wis. 


274, 

Eng.—Richardson v. Willis, L. R. 
8 Exch. 69; Jones v. Randall, 1 Cowp. 
17, 98 Reprint 944, Lofft 383, 428, 98 
Reprint 706, 730. 

[a] In a prosecution for escape 
the rule applies. Sanford v. State, 
11, Ark.” 328% Hudgens v. ‘Com.,;~ 2 
Duv. (Ky.) 239. 

[b] A decree of divorce, authenti- 
cated as required by statute, has 
been held to be a specific item of evi- 
dence and admissible in itself with- 
out the introduction of the entire 
record. Alexander v. Grand Lodge 
Bie 8 U. W., 119 Iowa 519, 93 NW 

[c] A decree for partition which 
Shows that it was made upon the re- 
port of commissioners based upon the 
consent of the parties may be intro- 
duced in evidence in Texas without 
showing the proceedings leading up 
to such decree, the record containing 
nothing indicating a want of juris- 


diction to make the partition. War- 
ren v. Frederichs, 76 Tex. 647, 13 
SW 643. 

[ad] Record of naturalization.— 


An exemplified copy of the record of 
naturalization of an alien under the 
United States laws in a court of 
competent jurisdiction is sufficient 
to prove the fact of naturalization, 
without proving the preliminary pro- 
ceedings to give the naturalizing 
court jurisdiction. The Acorn, 1 F. 
Cas. No. 29, 2 Abb. 434. 

fe] Decree offered to corroborate 
witness.— Where a decree of divorce, 
offered in evidence in a collateral 
suit, is not offered to operate as an 
estoppel, but only by way of expla- 
nation, and as corroborative of other 
testimony, the failure to offer the 
pleadings and depositions in the di- 
vorce proceedings is not ground for 
rejecting the decree itself. Droop v. 
Ridenour, 117 Apps Gb. 'C)7224. 

[f] Must be sufficient in itself.— 
To make a judgment or decree, with- 
out any other portion of the record, 
competent and sufficient evidence of 
a fact, it must satisfactorily estab- 
lish the fact it is offered to prove. 
Krebs v. Welch, 111 Va. 432, 69 SE 


346. 
[eg] An order (1) is within the 
rule. Elwell v. Prescott, 38 Wis. 274. 


(2) An interlocutory order, it being 
held that a certified copy of an or- 
der of a court of general jurisdiction 
by which receivers have been ap- 
pointed for a corporation is, although 
unaccompanied by the pleadings in 
the case in which they were appoint- 
ed, admissible to establish the fact 
of the receivership. Ocean SS. Co. v. 
Wilder, 107 Ga. 220, 33 SE 179. 

49. Phillips v. Webster, 85 Ill. 


deseribing the land.*4 
necessary to produce the entire record where the 
object is to show a judgment to support an execu- 
tion in favor of the purchaser at the execution 
sale,°> although there is authority for the contrary 
So where it is only necessary for a party 
to show that he has been made liable to pay a sum of 
money in the character of executor or administrator 
by a judgment or decree, the record of such judg- 
ment or decree or a duly authenticated copy thereof 
is sufficient ;°7 and a judgment entry has been held 
sufficient to establish the rendition of a judgment 
for the purpose of showing a devastavit in an ac- 
tion on an administrator’s bond.®8 

Inferior court. In order to render the judgment 
or decree of a court of inferior or limited jurisdiec- 
tion admissible, the record must be sufficiently com- 
plete to show that the court had jurisdiction of the 
subject matter and of the parties.®° 


It has also been held not 


146; McGuire v. Kouns, 7 T. B. Mon. 
(Ky.) 386, 18 AmD 187; Lee v. Lee, 
21 Mo. 531, 64 AmD 247; Cramp v. 
Dady, 162 App. Div. 321, 147 NYS 619. 

50. Adams v. Olive, 62 Ala. 418; 
White v. Clay, 7 Leigh (34 Va.) 68. 

51, King vi Cox, 126 “Denna sa5s, 
151 SW 58. 

52. Little Rock Cooperage Co. v. 
Hodge, 112 Ga. 521, 37 SH 743: 
Haynes v. Cowen, 15 Kan. 637; Rath- 
bone v. Rathbone, 10 Pick. (Mass.) 
1 


fa] In an action on a foreign 
judgment it is not necessary to in- 
troduce an authenticated copy of the 
record of the entire proceedings, but 
a prima facie case is made up by 
the introduction of a properly au- 
thenticated copy of the judgment it- 
self. Little Rock Cooperage Co. v. 
Hodge, 112 Ga. 521, 37 SE 743. 

53. Wilson v. Spring, 39 Ark. 181. 

54. Francis v. Hazlerigg, 1 A. K. 
Marsh. (Ky.) 93; Wynn v. Harman, 
5 Gratt. (46 Va.) 157; Guinn v. Bow- 
ers, 44 W. Va. 507, 29 SH 1027; Wag- 
ead v. Wolf, 28 W. Va. 820, 1 SE 

55. Ind.—Woolen vy. Rockafeller,. 
81 Ind. 208 [overr Glidewell  v. 
Spaugh, 26 Ind. 319]; Gale v. Parks, 
58 Ind. 117. 

Ky.—McGuire vy. Kouns, 7 T. B. 
Mon. 386, 18 AmD 187. 

Miss.—Cockerel v. Wynn, 20 Miss. 
117; Carson v. Doe, 14 Miss. 111, 45 
AmD 273; Doe v. Gildart, 5 Miss. 267. 


Mo.—Lee v. Lee, 21 Mo. 531, 64 
AmD 247. 

Tenn.—Lowry v. McDurmott, 5 
Yerg. 225 

Tex.—Maverick y. Salinas, 15 Tex. 
Bis 

56. Harper v. Rowe, 53 Cal. 233; 


McGehee v. Wilkins, 31 Fla. 83, 12 
S 228; Ashmead v. Wilson, 22 Fla. 
255; Simmons v. Spratt, 20 Fla. 495; 
Donald’ v..> MeKinvon, 0f7 2a. et4e6: 
Davis v. Shuler, 14 Fla. 438; Kenyon 
v. Baker, 16 Mich. 373, 97 AmD 158. 

[a] Action against sheriff.— A 
judgment entry, unaccompanied by 
any previous files or proceedings 
upon which it is based, is insuffi- 
cient in an action against a sheriff 
who relies upon the judgment to jus- 
tify a levy made by him. Kenyon v. 


Baker, 16 Mich. 373, 97 AmD 158. 

57. Chinn v. Caldwell, 4 Bibb 
(Ky.) 543; Norman v. Gushue, 4 
Newfoundl. 29. 

58. Chinn v. Caldwell, 4 Bibb 
(Ky.) 543. 

59. Fla.—Donald v. McKinnon, 17 


Fla. 746. 

Ind.—Brown v. Eaton, 98 Ind. 591. 

Ky.—Adams vy. Tiernan, 5 Dana 
394. 

N. Y.—Simons v. De Bare, 17 N. Y. 
Super. 547; Benn v. Borst, 5 Wend. 
292: In re Lawrence, Tuck. Surr. 64. 

Wis.—Wells v. American Express 
Co., 55 Wis. 23, 11 NW 537, 12 NW 
441, 42 AmR 695. 

{a] . Inferior court.—In an action 


818 [22C.J.] 


A statute requiring attestation of judgments by 
the clerk of the court has been held not to render 
inadmissible an unattested judgment filed and dock- 
eted prior to its enactment.®° 

[§ 931] (8) Verdicts. While the rule is some- 
times stated that a verdict is not evidence without 
showing a judgment upon it, because it cannot ap- 
pear but that the verdict has been set aside or the 
judgment arrested,*! yet the mere record of a ver- 
dict has been held admissible as evidence of the 
existence of a suit and the fact that a verdict was 
obtained, apart from any. question of the facts ad- 
judicated.® 

[§ 932] (4) Executions. While it has been 
laid down as a general rule that an execution is in- 
admissible in evidence unless it is accompanied by 
the judgment upon which it is founded,®* it has 
been held that on a trial of the right. of property 
between a claimant and a plaintiff in execution, it 
does not devolve upon the latter to produce the judg- 
ment on which the execution issued, but the produc- 
tion of the execution is sufficient.°* It has also been 
held that where an officer sues a stranger for tak- 
ing goods from his possession which he had seized 
by virtue of an execution, the production of the 
‘ execution without the judgment is sufficient to sup- 
port his right of action,®> and that in an action 
against an officer by a person against whom an 
execution has been levied, the officer may justify 
his act done in obedience to the writ of execution 
by producing the writ without the judgment.** But 
upon a judgment recovered in an in- 


ferior court of limited jurisdiction of 


a sister state the entire record must 66. 


EVIDENCE 


Sheldon, 7 Johns. (N 
v. Miller, 6 Johns. (N. Vu) 2 
Deloach vy. Myrick, 6 Ga. 410; 


[§§ 930-934 


the rule asserted in early English cases is that if 
a third person and not defendant in the execution 
brings trespass against the officer, the latter can 
defend only upon producing the judgment and the 
writ.®7 It has been held that an execution should 
not be offered in evidence without a proper re- 
turn attached thereto.®s 

[§ 933] (5) Effect of Recitals in Judgment or 
Decree. It has been held that the absence of an 
entire record may be supplied by recitals in the 
judgment or decree of all the essential facts, juris- 
dictional or otherwise.°® Thus where the judgment 
or decree on which the party adducing it in a col- 
lateral action relies as a muniment of title or as a 
link in a chain of title recites all essential facts, ju- 
risdictional or otherwise, in regard to the proceed- 
ings in which it was rendered, the record of such 
judgment or decree, or a duly authenticated copy 
thereof, is admissible as prima facie evidence at. 
least, without producing a complete record or tran- 
seript of the proceedings.”° Recitals, in the decree 
of a court of inferior or limited jurisdiction, of the 
facts necessary to give jurisdiction are evidence of 
these facts, subject, however, to-contradiction.™+ 

[§ 934] 7. Character of Record as Primary or 
Secondary Evidence.72 It is obvious from the na- 
ture and characteristics of judicial and other public 
records that they must, as a general rule, be the 
best, or primary, evidence of the matters which 
are therein set forth;™ but there may be eases in 
which such records are admissible as secondary evi- 
ed. 3855]; Bradley Timber Co. v. 


White, 121 Fed. 779, 58 CCA 55, 
Ala,—Anniston City Land Co. ¥: 


Y.) 32; Barker 
195. 


be produced. Brown v. Eaton, 98 Ind. 


bons 

60. La Penotiere v. Kellar, 29 
S. D. 496, 187 NW 382. 

61. Mitchell v. Mitchell, 40 Ga. 


11; Donaldson v. Jude, 2 Bibb (Ky.) 
57; Pitton v. Walter, 
Reprint 448. 

62. Newell v. Cleveland, etc. R. 
Co., 179 Ill. A. 497 [rev on other 
grounds 261 Ill. 505, 104 NE 223]; 
McLeod vy. Crosby, 128 Mich. 641, 
87 NW 883; Waldo v. Long, 7 Johns. 
(N. Y.) 173; Kip v. Peleachdy 7 Johns. 
CNS Y?) 168; Fisher v. Kitchenman, 
7 Mod. 451, 87 Reprint 1350, Willes 
367, 125 Reprint 1218; Pitton v. Wal- 
ter, 1 Str. 162, 93 Reprint 448. 

[a] Dlustration.—A copy of the 
entry showing the rendition of a ver- 
dict of not guilty by direction of the 
court is sufficient, without proof of 
the formal judgment discharging the 
prisoner. McLeod v. Crosby, 128 
Mich. 641, 87 NW 883. 

[b] The verdict of a coroner’s jury 
is admissible in an action for death 
by a wrongful act. Newell v. Cleve- 
land, zetcn) RCo.) L779 oT As 491%; 

63. . S—Campbell vy. Strong, 4 
F. Cas. No. 2,367a, Hempst. 265; Tin- 
dall v. Murphy, 23 F.. Cas. No. 14,055a, 


Hempst, 21. 
Cal.—Vassault v. Austin, 32 Cal. 
DOT. 


Del.—State v. Records, 5 Del. 146. 

Mo.—Ramsey v. Waters, 1 Mo. 
406. 

N. Y.—Townshend v. Wesson, 11 
N. Y. Super. 342; Wilson v. Conine, 
2 Johns. 280. 

Pa.—Gaskell y. Morris, 7 Watts 
& S. 32; Bauman vy. Schissler, 9 Lance. 
Bar. 141. 

S. C.—McCall v. Boatwright, 20 S. 
c._U. Hill 438. 

Eng.—Britton v. Cole, 1 Salk. 408, 
91 Reprint 354. 

64. Carlton v. King, 1 Stew. & P. 
(Ala.) 472, 23 AmD 295; Deloach v. 
Myrick, 6 Ga. 410. 

65. Spoor v. Holland, 8 Wend. (N. 
Y.) 445, 24 AmD 387; Blackley v. 


1. Str. 162, 93, 


.v. Jackson, 26 Mo. 
70. Uz. 


Hunter vy. McElhany, 4 dc L, 103; 
Britton vy. Cole, 1 Salk. 408, 91 Re- 


print 354. , 
67. Martyn v. Podger, 5 Burr. 
2,631, 98 Reprint 384, 2 W. Bl. 701, 


96 Reprint 412; Lake v. Billers, 1 


Spring, 


Ld. Raym, 738, 91 Reprint 1389. 
Middle West F. Ins. Co. 
318, 141 NW 358, 140 
Cal. 100, 50 P 812; Dogan y. Brown, 
44. Miss. 235; Monk v. Horne, 388 
308. 
S.— Koons v. Bryson, 69 
Meader, (18 Bii@asy No. 10:85 4 
Sawy. 603 [aff 11 Wall. 442, 20 
Ark.—wWilson vy. 
181 
Henderson, 76 Ga. 
360. 
Tenn.—Verhine v. Ragsdale, 96 
Johnson, 10 Humphr. 610. 
Tex.—Truehart v. McMichael, 46 
71. Comstock v. Crawford, 3 Wall. 
(U. S.) 396, 18 L. ed. 34; Payne Vv. 
Meeker, 2 Lans. 470 [aft 47 N. Y. 
307]; Barber v. Winslow, 12 Wend. 
[a] Recital of due service insuf- 
ficient.—The mere recital in a tran- 
defendant was duly served is not 
sufficient. Before the transcript can 
of one holding under the judgment 
of a justice, the facts in regard to 
pear. McDonald v. Prescott, 2 Nev. 
109, 90 AmD 517. 
supra § 923. 
73. U. S.—Owings v. Speed, 5 
tain Iron, etc., Co. v. Portner, 131 
Fed. 57, 65 CCA 295 [certiorari 


68. Black Hills Brewing Co. v. 
69. Simmons v. Threshour, 118 
Miss. 100, 75 AmD 94; Blackburn 
Fed. 297, 16 CCA 227; Norton v. 
L. ed. 184]. 
38 Ark. 
Ga.—Beck v. 
Tenn. 532, 35 SW 556; Whitmore v. 
Tex. 222, 
Taylor, .384 Ill. A. 491; Belden v. 
(NEVYs): 102% 
script from a justice’s docket that 
be admitted to establish the rights 
the service of a summons must ap- 
72. Record of private writings see 
Wheat 420, 5 L. ed. 124; Blue Moun- 
den 195 U. S. 636, 25 SCt 793, 49 L. 


Edmondson, 141 Ala. 366, 87 S 424; 
Kornegay v. Mayer, 135 Ala. 141, 33 
S 36; Perryman y. Greenville, 51 
Ala. 507; Doe v. Reynolds, 27 Ala. 
364; Lyon v. Bolling, 14 Ala. 753, 48 
AmD 122. 

Cal.—Graybill v. De Young, 140 
Cal. 323, 73 P 1067; Allen v. McKay, 
13.9, ‘Cal.n94) 2eRe The: 

Conn.—Davis v. Ives, 75 Conn. 611, 
54 A 922; Enfield v. Ellington, 67 
Conn. 459, 34 A 818; Gilbert v. New 
Haven, 40 Conn. 102; Beach v. Bald- 
win, 9 Conn. 476; Williams v. Cheese- 
brough, 4 Conn. 356. 

Ga. 4 abs 
Ga. 530, 45 SE 420; Jackson v. Ellis, 
116 Ga: 719, 43 SE 53; Carr v. Geor- 
gia Li i& T. Co.) 108' Ga. 157,. 33S 
190; Cody v. Gainesville First Nat. 
Bank, 103 Ga. 789, 30 SE 281; Pe- 
terson v. Taylor, 15 Ga. 483, 60 AmD 
795; Fain v. Garthright, 5 Ga. 6. 

x yenia, Halston v. Plowman, 1 Ida. 

9 . 4 
ITl.— Cincinnati, ete., R. Co. v. Peo., 
205 Ill. 538, 69 NE 40; Peo. v. Madi- 
son County, 125 Ill. 
{aff 23 Ill. A. 386]; Lanev. Sharpe, 4 
aR 566; Stillman v. Palis, 23 Ill. A. 


Ind.—Alexander v. Johnson, 144 
Ind. 82, 41 NE 811; Bible v. Voris, 
141 Ind. 569, 40 NB 670; Byer v. 
New Castle, 124 Ind. 86, 24 NE 578; 
Brown -v. Maton, 98 Ind. 591; Aurora 
v. Fox, 78 Ind. 1; Reilly v. Cavanaugh, 
29 Ind. 435; Fayette County v. Chit- 
wood, 8 Ind. 504; Doe yv. Stephenson, 
1 Ind. 115; Abrams vy. Smith, 8 
gee 95; Mills v. Barnes, 4 Blackf. 

Ind. T.—Schwarb Clothing Co. v. 
Cromer, 1 Ind, T. 661, 48 SW 951. 

Iowa.—Callanan v. Votruba, 104 
Iowa 672, 74 NW 13, 65 AmSR 538, 


40 LRA 3875. 

Kan.—Pulsifer vy. Arbuthnot, 59 
Kan. 380, 53 P 70. 

Ky.—Farley v. Lewis, 102 Ky. 234, 
44 SW 114; Stromburg v. Earick, 6 B. 
ae 578; Grimes v. Grimes, 1 Dana 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and nete number, 
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dence,"* although where a record is produced by 
a party to prove a particular fact, the opposite 
party is not entitled to avail himself of it as proof 
of other facts, as to which he could not otherwise 
have used it as primary evidence.™® 

[§ 935] ©. Authenticated Transcript or Copies 
—1l. Public Records and Documents Generally—a. 


Statement of Rule. 


eoro te v. Hamilton, 36 La. Ann. 

Me.—Knowlton v. Knowlton, 84 
Me. 28, 24 A 847; Moor vy. Newfield, 
4 Me. 44, 

Md.—Harker v. Dement, 9 Gill 7, 
Saeed 670; Duvall v. Peach, 1 Gill 

Mass.—Andrews y. Boylston, 110 
Mass. 214; Morrison y. Lawrence, 98 
Mass. 219; Fleming v. Clark, 12 Al- 
len 191; Weld vy. Nichols, 17 Pick. 
538; Sheldon vy. Frink, 12 Pick. 568; 
Manning v. Gloucester Fifth Parish, 
6 Pick. 6. 


It is a well 


Mich.—Stevenson vy. Bay City, 26 
Mich. 44. 
Mo.—Lebanon Light, etce., Water 


Co. v. Lebanon, 163 Mo. 254, 63 SW 
811; Milan v. Pemberton, 12 Mo. 598. 


Mont.—Spencer vy. Spencer, 31 
Mont. 631, 79 P 320. 
Nebr.—Quinby v. Ayers, 1 Nebr. 


(Unoff.) 70, 95 NW 464. 

N. H.—Sawyer v. Manchester, etc., 
R. Co., 62 N. H. 1385, 13 AmSR 541; 
Hampstead vy. Plaistow, 49 N. H. 84; 
Smith y. Smith, 43 N. H. 536; Pitts- 
field v. Barnstead, 38 N. H. 115; Or- 
ford v. Benton, 36 N. H. 395; Greeley 
v. Quimby, 22 N. H. 335; Adams v. 
Mack, 3 N. H. 493. 

N. J.—Francis v. Newark, 58 N. J. 
L, 522, 33 A 853; Tice v. Reeves, 30 
N. J. L. 314; Tyrrel v. Woodbridge 
Mp2 IN. Sedu.) 416; 

Lloyd, 16 N. J. Eq. 38. 
" _N. Y.—Rehberg v. New York, 99 N. 
Y. 652, 2 NE 11; Duffy v. Beirne, 30 
App. Div. 384, 51 NYS 626; Pohalski 
v. Ertheiler, 18 Misc. 33, 41 NYS 10; 
MeVity v. Stanton, 10 Misc. 105, 30 
NYS 934; Mandelbaum vy. New York 
City R. Co., 90 NYS 377; Denning v. 
Roome, 6 Wend. 651; Tuttle v. Jack- 
son, 6 Wend. 213, 21 AmD 3806; White 
v. Hawn, 5 Johns. 351. 

N. C.—Mason yv. Pelletier, 77 N. C. 
52; Foster v. Woodfin, 65 N: C. 29; 
State v. McAlpin, 26 N. C. 140. 

N. D.—Sykes v. Beck, 12 N. D. 242, 
96 NW 844; Amundson v. Wilson, 11 
N, PD; 193, 91 NW 37. 

Oh.—Newcomb y. Smith, 5 Oh. 447; 
Inman v. Jenkins, 3 Oh. 271. 

Or.—Baker County v. Huntington, 
46 Or. 275, 79 P 187; Bowick v. Mil- 
Hers 21 Or: 25, -26°P. 861, 

Pa.—Gearheart v. Dixon, 1 Pa. 224; 
Mansfield y. Bell, 24 Pa. Super. 447. 

S. C.—State v. Rice, 49 S. C. 418, 
27 SE 452, 61 AmSR 816; Etters v. 


Michener v. 


Etters, 45 S. C. L. 413; Messonier v.. 


Charleston Union Ins. Co., 10 S. C. 
L. 155; Lining v. Bentham, 2 S. C. 
iietal 


Tenn.—Jones v. Walker, 5 Yerg. 
427: City Sav. Bank vy. Kensington 
Land Co., (Ch.) 37 SW 10387. 

Tex.—Roberts v. Connellee, 71 Tex. 
11, 8 SW 626; Hughes v. Christy, 26 
Tex. 230; Hicks v. Pogue, 33 Tex. Civ. 
A. 333, 76 SW 786; Matthews v. 
ees 33 Tex. Civ. A. 133, 76 SW 
1 


Ware er hone Aida 33 chip wekhe De, Gi Up 
Austin v. Howe, 17 Vt. 654. 

W. Va. Battin v. Woods, 27 W. 
Va. 58: Phares v. State, 3 W. Va. 
567, 100 AmD 777. 

Wis.—Mendel v. Nauwatosa School 
Dist. No. 6, 121 Wis. 80, 98 NW 
932; Siegel v. Liberty, 118 Wis. 599, 
95 NW 402; Steele v. Schricker, 55 
Wis. 134, 12 NW 396; Fornette v. 
Carmichael, 41 Wis. 200. J 

[a] The time of the proceedings 
or acts of a court can be proved only 
by the record. Sherman v, Smith, 20 
Til. 350; Jenkins v. Parkhill, 25 Ind. 
473; Weaver vy. Lammon, 62 Mich. 


EVIDENCE 


established rule 


366, 28 NW 905; Farnsworth v. 
Briggs, 6 N. H. 561; Thomas v. Ans- 
ley, 6 Esp. 80. 

{[b] The docket of a justice of the 
peace is primary evidence of~* those 
facts only which it is required to 
contain. Scorpion Silver Min. Co. v. 
Marsano, 10 Nev. 370. 

74 Gaines v. Patterson, 3 Dana 
(Ky.) 408; Morris v. Bowen, 52 N. 
H. 416; Browning y. Flanagin, 22 N. 
J. L. 567; Harvey vy. Thomas, 10 
Watts (Pa.) 63, 36 AmD 141. 

75. Herndon y. Givens, 16 Ala. 


261, 

76. U. S.—Virginia ete., Coal Co. 
v. (Charles, 251 Fed. 83; Reeve v. 
North Carolina Land, etc., Co., 141 
Fed. 821, 72 CCA 287 [certiorari den 
o73) Sasol BCom Vowels Liekeds 

Ala.—Windham v. Newton, 76 S 24. 

Ga.—O’Connor v. U. S., 11 Ga. A. 
246, 75 SE 110. 

Me.—Rumford v. Upton, 113 Me. 
543, 95-A 226. 

Miss.—K. C. Lumber Co. v. Moss, 
119 Miss. 185, 80 S 638; Parker v. 
FV eaaae Ev O; eld VEL SS 916.09 nrg dens 
12. 

pelea eeInPson v. Bone, 4 Heisk. 

Tex.—Texas, etc. R. Co. v. Gra- 
ham, (Civ. A.) 174 SW 297. 

Eng.—Muniandy Chetty v. Muttu 
Caruppen Chetty, 30 T. L. R. 41. 

See also cases infra note 77. 

77. U. S.—Moses v. U. S., 166 U. 
S BON Lime ConOScn 4 =n COs Lo. 
Culver v. Uthe, 133 U. S. 655, 10 SCt 
415, 33 L. ed. 776; Connecticut Mut. 
L. Ins. Co. v. Cushman, 108 U.S. 51, 27 
L. ed. 648; Bruce v. U. S., 17 How. 
437, a lowls 6O.pL29;, Walton yo UU. S., 
9 Wheat. 651, 6 L. ed. 182; U. S. v. 
Pierson, 145 Fed. 814, 76 CCA 390; 
Laffan y. U. S., 122 Fed. 333, 58 CCA 
495; St. Louis, etc., R. Co. v. South- 
western Tel., etc., Co., 121 Fed. 276, 
58 CCA 198; U. S. v. Lew Poy Dew, 
119 Fed. 786; Gratz vy. Land, etc. 
Impr. Co., 82 Fed. 381, 27 CCA 305, 
40 LRA 3893 [certiorari den 173 U. S. 
705, 19, SCt 884, 43 L. ed. 1186]; 
Woodbridge, etc., Engineering Co. v. 
Ritter, 70 Fed. 677; U. S. v. Ralston, 
17 Fed. 895; U. S. v. Patterson, 27 F. 
Cas. No. 16,008, Gilp. 44. 

Ala.—Burton v. Dangerfield, 141 
Ala. 285, 37 S 350; Ex p. Law, 2 Ala. 
Aw 257, 50.90 19. 

Ariz.—U. S. v. Drachman, 5 Ariz. 
35 643) (Pa 222: 

Ark.—Ensign v. Coffelt, 102 Ark. 
568, 145 SW 231; Overstreet v. Con- 
way County Levee Dist. No. 1, 80 
Ark. 462, 97 SW 676; Jonesboro, etc., 
Ree Con vooSta Mrancish) 30" Ark 316, 
97 SW 281; Kelley v. Laconia Levee 
Dist., 74 Ark, 202, 85 SW 249, 87 SW 
638; Wagner v. Arnold, 72 Ark. 371, 
80 SW 577; Dawson v. Parham, 55 
Ark. 286, 18 SW 48; Finley v. Wood- 
ruff, 8 Ark. 328. 

Cal.—In re Baker, 176 Cal. 430, 168 
P 881; Wickersham y. Johnston, 104 


Cal 4086 M381 P89 t43 AmSR ers 
Goodwin v. McCabe, 75 Cal. 584, 17 
P 705: 

Colo.—Thalheimer v. Crow, 13 


Colon so, 22 a 4792 

Conn.—Northrop v. Chase, 76 Conn. 
146, 56 A 518; Waterbury Lumber, 
etc., Co. v. Hinckley, 75 Conn. 187, 
52 A 739; Smith y. Brockett, 69 Conn. 
492, 38 A 57. 

Fla.—Mansfield v. Johnson, 51 Fla. 
239. 40 S 196, 12 AmSR 159; Ormond 
v. Shaw, 50 Fla. 445, 39 S 108; Ropes 
v. Kemps, $8 Fla. 233, 20 S 992; Bell 
v, Kendrick, 25 Fla. 778, 6 S 868; 
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that, in view or the obvious impropriety of allowing 
public records to be removed from the care of their 
proper cystodian, or from their usual place of de- 
posit, whenever they are needed for use as evi- 
dence,”® the contents of a publie record or document 
may be proved by a properly authenticated copy 
thereof ‘7 whenever the original record or document 


Simmons y. Spratt, 20 Fla. 495. 
Ga.—Harvard v. Davis, 145 Ga. 
580, 89 SE 740; Turner y. Neisler, 
141 Ga. 27, 80 SE 461; Cannon v. 
Gorham, 136 Ga. 167, 71 SE 142, Ann 
Cas1912C 39; Folks v. Lee, 135 Ga. 
179, 69 SE 24; Churchill v. Jackson, 
132 Ga. 666, 64 SE 691, 49 LRANS 
875, AnnCas1918E 1203; McLanahan 
v. Blackwell, 119 Ga. 64, 45 SE 785; 
Richardson v. Whitworth, 103 Ga. 
741, 30 SE 573; McFarland v. Fricks, 
99 Ga. 104, 24 SE 868; Baker v. Gas- 
kins, 10 Ga. A. 679, 73 SE 1075. 
lll.— Glos v. Holmes, 228 Ill. 436, 81 


NE? L064: _Tifft.* vs Greene; S211 
Ill. 389, 71 NE _ 1030; Columbus, 
ete. R. Cor: v.° Skidmore, 69 fll 
566; Martin v. Adams Express 
Co., 187 Ill. A. 214; National Council 
Ry LUree Satis, WO ene Wehner OF 


Boyd v. Chicago, ete., R. Co., 103 Ill. 
AY LISeNCalhouny ve Ross, ywo0uull mAs 
309; Merchants’ Nav. Co. v. Amsden, 
25 Ill. A. 307; Bast St. Louis v. 
Ereels, 17 Ill. “A. 339. 

Ind.—Nitche v. Earle, 117 Ind. 270, 
19 NE 749; Smith y. Mosier, 5 Blackf, 
51; Knotts vy. Zeigler, 58 Ind. A. 503, 
106 NE 3938. 

Ind. T.—Breedlove v. Dennie, 2 
Ind. T. 606, 53 SW 436. 

Iowa.—Avston v. Whitcher, 135 
Iowa 733, 110 NW 910; Monk v. Cor- 
bin, 58 Iowa 5038, 12 NW 571. 

Kan.—Dent v. Simpson, 81 Kan. 
217, 105 P 542; MacRae vy. Kansas 
City Piano Co., 64 Kan. 580, 68 P 54; 
Riersons v, St. Louis; ete: (Re Cos 
59 Kan. 32, 51,P 901; Friend v. Mil- 
ler, 52 Kan. 139,. 34 P 397, 39 AmSR 


340; Darcy v. McCarthy, 35 Kan. 
722, 12 P 104; Downing vy. Haxton, - 
21 Kan. 178. 


Ky.—Henderson Min., ete., Co. v. 
Nicholson, 126 SW 139; Andricus v. 
Pineville Coal Co., 121 Ky. 724, 90 
SW 2338, 28 KyL 704; Helton v. Bel- 
cher, 114 Ky. 172, 70 SW 295, 24 KyL 
927; Sneed v. Ward, 5 Dana 187; 
Dudley v. Grayson, 6 T. B. Mon. 259. 

La.—Derigny’s Succe., 128 La, 853, 
55 S 552; Le Bleu y. North American 
Land, etc., Co., 46 La. Ann, 1465, 16 
S 501; Sampson v. Noble, 14 La, Ann. 
347; Franklin v. Woodland, 14 La. 
Ann. 184; Lapice vy. Smith, 13 La. 
92, 98 AmD 555. 

Me.—Hammatt v. Emerson, 27 Me. 
308, 46 AmD 598, 

Md.—Shipley v. Fox, 69 Md. 572, 16 
A 575; Classen v. Classen, 57 Md. 
510. 

Mass.—Kennedy v. Doyle, 10 Allen 
161; Lowell v. Wheeiock, 11 Cush. 
391; Oakes vy. Hill, 14 Pick. 442. 

Mich.—Murphy v. Cady, 145 Mich. 
33, 108 NW 493; Webb v. Holt, 113 
Mich. 338, “71, NW 687; Pierce vy. 
Rehfuss, 35 Mich. 538; Goodrich v, 
Burdick, 26 Mich. 39. 

Minn.—St. Anthony El. Co. v. Great 
Northern R. Co., 127 Minn. 299, 149 
NW 471; Healy v. Hoy, 115 Minn. 
321, 182 NW 208; Merz v. Chicago, 
etc., R. Co., 86 Minn. 33, 90 NW 7; 
Smith v. Petrie, 70 Minn. 433, 73 NW 
155; Williams y. McGrade, 13 Minn. 
46. 

Miss.—Johnson vy. Martin, 68 Miss. 
330, 8 S 847; Davis vy. Freeland, 
32 Miss. 645; Wray v. Doe, 18 Miss. 
452; Sessions v. Doe, 15 Miss. 130. 

Mo.—Priddy v. Boice, 201 Mo. 309, 
99 SW 1055, 119 AmSR 762, 9 LRANS 
718, 9 AnnCas 874; Wilcoxson Bank- 
ing House v. Darr, 139 Mo. 660, 41 
SW 227; Childress v. Cutter, 16 Mo. 
24; Ohmeyer v. Supreme Forest W. 
Creole Mo PAs 139) 

Nebr.—Missouri 
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would be evidence if produced,’® without producing 
or accounting for the original,“® or showing that 


the original cannot be produced.*° 


Baier, 37 Nebr. 235, ae NW 913 [writ 
of error dism 154 U. 510 mem, 14 
SCt 1149 mem, 38 L. oF 1083 mem]; 


Quinby v. Ayers, 1 Nebr. (Unoff.) 70, 
95 NW 464. ! 
N. H.—Crowell v. Hopkinton, 45 


N. H. 9; Farrar v. Fessenden, 39 
H. 268; Whitehouse vy. Bickford, 29 
N. H. 471; Bowman v. Sanborn, 25 


N, HH.’ 87; Forsaith -v. Clark, 20 N. H. 
409; Woods v. Banks, 14 N. H. 101; 
Society for Propagating Gospel v. 
Young, 2 N. H. 310. 

N. J.—Francis v. Newark, 58 N. J. 
i. 522, 38'A 853; Condit v. Blackwell, 
Toe IN Is LUC andor p Loey 1 On other 
grounds 22 N. J. Eq. 481]. 

N. Y— New York Cent:, etc), R. Co, 
v. Brockway Brick Co., 158 N. Y. 470, 
53 NE 209 [aff 10 App. Div. 387, 41 
NYS 762]; Wells v. Davis, 105 N. Y. 
670, 12 NE 42; Lerche v. Brasher, 
104 N. Y. 157, 10 NE 58 [rev 37 Hun 
385]; Woolsey v. HPllenville, 84 Hun 
236, 32 NYS "543 [aff 155 N.Y. 573, 
50 NE 270]; Jackson v. King, 5 Cow. 


237, 15 AmD 468. 
N. C.—Hinton v. Lake Drummond 
Canal Co., 166 N. C. 484, 82 SE 844; 


Wilson v. Markley, 133 N. C. 616, 45 
SE 1023; Ratliff v. Ratliff, 181 N. C. 
425, 42 SE 887, 68 LRA 963; Aiken v. 
avon, 27 JN. Ce 171,937 SH 199s Wal= 
lace v. Douglas, 114 N. C. 450, 19 SE 
668; Cheatham v. Young, 113 N. C. 
161, 18 SE 92, 37 AmSR 617; State 
v. Lowrance, 64 N. C. 483; Clarke v. 
DIN See. 28 N. C. 169, 44 AmD 73. 

N. D.—State v. Daniels, 3D, Ne Ds 5, 
159 NW 17. 

Okl.—Dean y. Stone, 2 Okl. 13, 35 
1B yy fees 

Pa Grant. vo yluevan, 46a. 390, 
Harper v. Farmers, etc., Bank, 7 
Watts & S. 204; Oliphant v. Ferren, 1 


Watts 57. 

Ss. C.—Stephens v. Long, 92 S. C. 
65, 75 SE 530. 

J De —In rep Meelellan, 205 Sa). 


498, 107 NW 681; Bruce v. Wanzer, 
20 S. D 277, 105 NW 282; Mears v. 
Smith, 19 S. D. 79, 102 NW 295. 


Tenn.—Morgan v_ Betterton, 109 
Tenn. 84, 69 SW 969. 
ex.—Van . Sickle vy. Catlett, 75 


Tex. 404, 13 SW 31; Stone Land, etc., 
Co. v. Boon, 73 Tex. 548, 11 SW 544; 
Texas Mexican R. Co. v. Jarvis, 69 
Tex. 527, 7 SW 210; Cannon v. Can- 
non, 66 Tex. 682, 3 SW 36; Mason v. 
McLaughlin, 16 Tex. 24; York v. 
Gregg, 9 Tex. 85; Paschal v. Perez, 7 
Tex 348s Houston y. erry, «3 Tex. 
390; Dikes v. Miller, 25 Tex. Suppl. 
281, 78 AmD 571; Texas, etc. R. Co. 
v. Graham, (Civ. A.) 174 SW 297; 
McKenzie v. Imperial LPTs COR, 
(Civ. A.) 166 SW 495; Pecos, etc., R. 
Cory wa Bortennm (Civ...4.)-, Lo6e"5 W 
267; Smith v. Briggs-Weaver Mach. 
Co., 63 Tex. Civ, A. 285, 182 SW 954; 
EOL ie USO, weve pee. COst t Mey pe ebarris, 
(Civ. A.) 110 SW 145; Kirby v. Hay- 
den, 44 Tex. Civ. A. 207, 99 SW 746; 
Allen vy. Halsted, 39 Tex. Civ. A. 324, 
87 SW 754; Smithers v. Lowrance, 35 
Tex. Civ. A. 25, 79 SW 1088; Harper 
v. Marion County, 33 Tex. Civ. A. 653, 
77 SW 1044; Wren v. Howland, 33 
Tex. Civ. A. 87, 75 SW 894; O’Connor 
v. Vineyard, (Civ. A.) 48 SW 55; 
Hamilton-Brown Shoe Co. vy. Whit- 
aker, 4 Tex. Civ. A. 380, 23 SW 520. 

Vt.—Clement v. Graham, 78 Vt. 
290, 63 A 146, AnnCas1913E 1208. 

Va.—Southern R. Co. v. Wilcox, 99 
Va. 394, 39 SE 144; Pollard v. Live- 
ly, 4 Gratt. (45 Va.) 78. 

Wash.—Ward v. Moorey, 
Te 04. 

W. Va.—James’ Sons Co. v. Crouch, 
72 W. Va. 794, 78 SE 815; Wellman 
v. Hoge, 66 W. Va. 234, 66 SE 357; 
Wilkinson v. Linkous, 64 W. Va. 205, 
61 SE 152. 

Wis.—Weston v. Dahl, 162 Wis. 32, 
155 NW 949, AnnCas1918C 922; Mc- 


1 Wash. 


> 


EVIDENCE 


; 7 ea 


An unauthenticated copy of a public record or 
document is not admissible.*+ 


Obliteration or illegibility of part of a record 


Intosh v. Marathon Land Co., 110 
Wis. 296, 85 NW 976. 

Hng.—Lynch y. Clerke, 3 Salk. 154, 
91 Reprint 748. 

Sask.—Rex y. Hutchins, 12 DomLR 
648, 22 CanCrCas 27, 49 CanLJ 593, 25 
WestLR 1. 

Ont.—McDonald y. Murray, 5 Ont. 
559 [aff allowed on other grounds 11 
Ont. A. 101]. 

“The principle will not be contro- 
verted, but admitted as incontrovert- 
ibly settled, that wherever it is made 
the duty of an officer to deliver out 
and authenticate copies, there, on ac- 
count of the confidence reposed in 
him, the law receives his copies with- 
out further proof.’ Geohegan v. Ec- 
kles, 4 Bibb (Ky.) 5, 6. 

[a] Showing as to original.—lIt is 
not error to exclude a legal cer- 
tificate contemplated by a_ statute 
when the same is offered in evidence 
without a showing that the certificate 
was contained in any record, or that 
it was a copy duly attested, or that 
it was a verified transcript in com- 
pliance with the requirements of the 
statute, or admissible under Code 
Civ. Proc. § 9338, relating to proof, 
by certified copy, of public records. 
Lee y. Sterling Silk Mfg. Co., 134 
App. Div. 123; 118 NYS 852. 

[b] Proof of genuineness.—A 
copy of a record of birth kept in a 
foreign country is inadmissible in 
evidence, where there is no proof of 
the genuineness of the original rec- 
ord or of the copy. Guerra v. San 
Antonio Sewer Pipe Co., (Tex. Civ. 
A.) 163 SW 669. 

Le] Copy uot shown to be correct. 
—A receipt containing an alleged 
copy of a _ school-district warrant, 
which was void because issued at a 
time when there were no funds in 
the treasury to pay it, was not ad- 
missible as evidence of the indebted- 
ness, in an action against the dis- 
trict, where there is no showing that 
the copy was correct. Board of Edu- 
cation v. Foley, 90 Ill. A, 494. 

[d] Copy showing’ on face ex- 
planation of apparent alterations.— 
Where a certified copy of an ordi- 
nance was made on a printed blank, 
from which, apparently, the portions 
which did not correspond with the 
original ordinance were stricken out, 
and in lieu thereof the provisions of 
the ordinance substituted for the 
parts stricken out were written in 
with pen and ink, and the copy thus 
changed made the ordinance har- 
monious, while without such change 
it would not have been, the copy car- 
ried on its face a sufficient explana- 
tion of the alterations, so that its ad- 
mission in evidence was not errone- 
ous. Gage vy. Chicago, 225 Ill. 218, 
80 NE 127. 

_[e] The record copy of a city or- 
dinance is admissible to prove the 
contents of the _ original. Selma 
St. etc., R. Co. v. Owen, 132 Ala. 420, 
31S 598 (the fact that the signatures 
of the mayor and clerk to the record 
copy of an ordinance are not in their 
handwriting does not impugn the in- 
tegrity of the record). 

{f] BFrinted copies of records have 
been rejected in England where the 
original records were extant and ac- 


cessible. Crawford Peerage, 2 H. 
li. Cas. 534, 9 Reprint 1196; 
{g] Copies of copies.—(1) Copies 


from the book of conveyances of 
the clerk and ex officio recorder’s 
office are copies of copies, and not 
admissible in evidence. Ruddock Cy- 
press Co. v. Peyret, 113 La. 867, 37 S 
858. (2) Under Rev. Codes § 7924, 
providing that dcecuments in the de- 
partments of the United States may 
be proved by the certificate of the 
legal custodian thereof, a copy of 
the plat of the government town site, 


| office, 


the original of which was filed with 
the commissioner of the general land 
certified ta be a correct copy 
of the copy ‘of such plat deposited 
with the clerk and recorder of the 
county, is not admissible. Stephens 
v. Nacey, 49 Mont. 230, 141 .P 649. 
(3) <A certified copy of a part of 
the military records of the state is, 
*when offered in evidence, not objec- 
tionable on the ground that’ it is a 
copy of a copy, since every copy of 
a record is as a rule a copy of a 
copy; the record itself being a copy 
of some original instrument. Monroe 
County Comrs. v. May, 67 Ind. 562. 

{h] A translation is not admissi- 
ble in evidence as a copy. Bixby v. 
Bent, 51 Cal. 590 


78. U. S.—Cruse v. McCauley, 96 
Fed. 369. 
Ga.—McLanahan y. Blackwell, 119 


Ga, 64, 45 SE 785. E 
Mass.—Butchers’ Slaughtering, etc., 
Assoc. v. Boston, 214 Mass. 254, 101 
NE 426. 
Mich.—Shelden y. Merrill, 69 Mich. 
156, 37 NW 66. 
Mo.—Jennemann v. Bucher, 186 Mo. 
Ay 179, 171” SW 6ta: 
N. Y.—Donoltue vy. Whitney, 133 N. 


Y. 178, 30 NE 848 [rev 15 NYS 622]. 
Okl.—Hughes vy. Watkins, 173 P 
369. 
Tex.—Smithers v. Lowrance, 35 


Tex. Civ. A. 25, 79 SW 1088; William- 
son v. Work, 33 Tex. Civ. A. 369, 77 
SW 266. 

Vt.—McKinstry vy. Collins, 76 Vt. 
221, 56 A 985, 

See also cases supra note 77. 

[al] Railroad contracts.—Under 
Rev. St. (1911) art 3694, where con- 
tracts between railroad and express 
companies were competent evidence, 
certified copies thereof, as filed with 
the railroad commission pursuant to 
a rule requiring them to be filed, 
were admissible. Missouri, ete, R. 
Co. v. Empire Express Co., (Tex. Civ. 
A.) 173 SW 222. 

[b] A copy of a record not au- 
thorized by law is not competent evi- 
dence. Cruse v. McCauley, 96 Fed. 
369; Globe, Mut. L. Ins. Assoc. v. 
Meyer, 118‘ Ill. A. 155; Nelson v. 
Blakey, 54 Ind. 29; Williamson v. 


Work, 33 Tex. Civ Al 369) 477 tive 
266. 
{[c] A register kept by a bridge 


drawtender as to the vessels passing 
under the bridge, pursuant to the or- 
dinances of a city requiring him to 
make entries thereon in the nature of 
a ship’s log, is not a public or of- 
ficial document, within Rev. L. c 35 § 
5, certified copies of which are there- 
by made admissible in evidence, But- 


chers’ Slaughter is, ete:, ASSOG.” Vv. 
Boston, 214 Mass. 254, 101 NE 426. 
[a] A copy of the constitution of 


a fraternal insurance association, al- 
though filed with the insurance com- 
missioner is not admissible in eyi- 
dence under either Rev. L. c 119 § 
12, asamended by St. (1903) c 332, St. 
(1909) c¢ 407, or Rev, Li. ec 175, § 74. 
Com. v. Merrill, 215 Mass. 204, 102 
NE 446. 

[e] Irrelevancy.—In an action to 
recover an overpayment made to the 
seller of stock of a corporation, due to 
mistakeinadding the whole of the out- 
standing assets to the half share of 
the seller, a certified copy from the 
office of the secretary of state of 
the report of the corporation, made 
by plaintiff, is irrelevant to show the 
value of the stock. Jennemann v. 
Bucher, 186 Mo. A. 179, 171 SW 613. 

79. Van Sickle v. Catlett, 75 Tex. 
404, 138 SW 31. 

80. Metzger v. Burnett, 5 Kan. A. 


874, 48 P 599. 
15 Cal. 48; Star 


81. Peo. v. Riley, 
Loan Assoc. v. Moore, 20 Del. 308, 
55 A 946. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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does not preclude the admission of a certified copy.®? 

Where public records are contained in a record 
book, copies.of so much of the records as relates 
to the subject matter in litigation or as constitutes 
a distinct and independent record are admissible.’® 

[§ 936] b. Sworn or Examined Copies. 
a common-law rule that proof of public records or 
documents may be made by examined copies sworn 
to by the custodian of the record or any competent 
witness,** especially where the officer is not allowed 
to produce the original or to furnish copies.*® Such 


82. Willey v. Portsmouth, 35 N. 
H. 303; Jones yv. Hollopeter, 10 Serg. 
& R. (Pa.) 326. 

[a] MDilustrations.—(1) A certified 
copy of a survey given by the sur- 
veyor-general under the seal of his 
office is admissible in evidence, al- 
though it appears from such copy 
that part of the writing of the orig- 
inal survey on file in his office has 
been obliterated. Jones vy. Hollo- 
peter, 10 Serge. & R. (Pa.) 326. (2) 
Copies of town records are admissible 
in evidence, and, if words are worn 
out or illegible in the original, blanks 
should be left, and the reason added 
in a note. Willey v. Portsmouth, 


83s. U. S—vU. S. v. Gaussen, 19 
Wall. 198, 22 L. ed. 41. 

Fla.—Ormond y. Shaw, 50 Fla. 
445, 39 S 108. 

Mich.—Hoffman y. Pack, 114 Mich. 
tl NW. 1095. 

N. H.—Whitehouse v. Bickford, 29 


IN ae ie er 14 N. 
1Sig wala le mK 

N. C.—Wallace v. Douglas, 114 N. 
C. 450, 19 SE 668. 

“There should generally be an en- 
tire copy of the proceedings of a par- 
ticular meeting, or anything else done 
and transacted at a particular time. 
Records are usually in parts, and 
there should be a copy of all the 
matter made up and attested as a 
record at any particular time, so 
that the jury may have the whole 
evidence, and the courts be enabled 
to give the right construction to 
what was done. But where what 
relates to the matter in question is 
a distinct and independent record, a 
copy of that is sufficient.” Woods 
v. Banks, suvra. 

{a] Mining rules.—A party cannot 
offer in evidence an abstract or a 
single clause of the book of mining 
rules of a district, but must produce 
all the rules in the book, for the whole 
of the rules, making up the body of the 
local law, constitutes one entire in- 
strument and it is necessary to a fair 
understanding of any one part that 
the whole should be inspected. Eng- 
lish vy. Johnson, 17 Cal. 107, 76 AmD 


574. 

[b] Statute making transcripts 
from books admissible—Under a 
statute providing that “a transcript 
from the books and proceedings of 
the treasury shall be evidence” it is 
not necessary that every acount with 
an individual recorded on such books 
and all of every account shall be 
transeribed as a condition of the ad- 
missibility of any one account, and 
while a garbled or mutilated state- 
ment wherein the debits are present- 
ed and the credits suppressed, or 
perhaps a statement of results only, 
is not evidence, an extract from the 
book when authenticated to be a 
true copy may be given in evidence. 
U. S. v. Gaussen, 19 Wall. (U. S.) 
LIS ay oe CO, 44s 

U. S.—w. S. v. Dorel. 

15,481, 4 Dall. 5 

ed. 888. 


Ala.—Crawford v. Mobile Branch 
Bank, 8 Ala. 79. 

Ga.—Womack v. White, 30 Ga. 696. 

Ill.—Glos v. Holmes, 228 Ill. 436, 
81 NE 1064. 

Kan.—Coeper v. Armstrong, 4 Kan. 


Woods v. Banks, 


Johns, 
412, 


30 


La.—Board of Control v. Royes, 48 
La. Ann. 1061, 20 S 182. 


HVIDENCE 


It is [§ 937] ec. 


evidence,** and 


Me.—State v. Lynde, 77 Me. 561, 1 
A 687. 
go ete re v. Jones, 2 Md. Ch. 

Mich. — Drosdowski _v. Supreme 
Couneil? OF Cer, 1147 Mich. 1738) °72 
NW 169. 
ranean iaeaan v. Kline, 77 Mo. A. 

N. H.—State v. Loughlin, 66 N. H. 
266, 20 A 981. 

N. J—West Jersey Tract. 
Board of Public Works, 57 N. J. L. 
313, 30 A 581 [aff 58 N. J. L. 362, 33 
A 966]. 

N. Yi-—Layton v. Kraft, 111 App. 
Div. 842, 98 NYS 72. 

Oh.—Lyon v. McCadden, 15 Oh. 551; 
Sheldon v. Coates, 10 Oh. 278. 

Tex.—Smithers v. Lowrance, 100 
Tex. 77, 78, 93 SW 1064 [rev (Civ. A.) 
91 SW 606, and quot Cyc]; Coons v. 
Renick, 11 Tex. 134, 60 AmD 230; 
Wallace v. Schneider, (Civ. A.) 185 
SW 3388; Wolf v. King, 49 Tex. Civ. 
A. 41, 107 SW 617; West v. Hous- 
ton Oil Co., 46 Tex. Civ. A. 102, 102 
SW 927. 

Vt.—State v. White, 70 Vt. 225, 39 
A 1085. 

Hng.—Lynch v. Clerke, 3 Salk. 154, 
91 Reprint 748. 

[a] Sworn copy admitted under 
statute.—Glos v. Boettcher, 193 Ill. 
534, 61 NE 1017; Wiggins Ferry Co. 
Ve, Lilinois) ete. Riv Oos, 163 Lis, 238. 
45 NE 285; Cleveland, etc., R. Co. v. 
Bender, 69 Ill. A. 262. 

[b] Rule applies to church regis- 
ters.—Drosdowski v. Supreme Coun- 
eilOy OLE. 14 Mich.21783) 72. NW 
169; Hancock v. Supreme Council C. 
BS CH Nee dis Ol. Sb 2 AL SOM: 

{ce] Affidavit as to correctness of 
copy.—A sworn copy of a steamboat 
register, from the records of the cus- 
tomhouse, is not prima facie evidence 
of ownership, even as against the 
person making it under affidavit, 
without further proof of the taking 
of the affidavit. Jones v. Pitcher, 3 
Stew. & P. (Ala.) 135, 24 AmD 716. 

85. State v. Schaeffer, 74 Kan. 390, 
SOAR SO uke erty Cyl. 

[a] Rule applied to internal rev- 
enue records.—State v. Schaeffer, 74 
Kan. 590, 86 P 477; State v. Nippert, 
74 Kan. 371, 86 P 478. 

86. Blackman y. Dowling, 57 Ala. 
78; Smithers v. Lowrance, 35 Tex. 
Civ. A. 25, 79 SW 1088; Southern R. 
Co. v. Wilcox, 99 Va. 394, 408, 39 SE 
144. 

“The railway company had the 
right to prove the freight rate on 
file in the office of the Interstate 
Commerce Commission by introduc- 
ing in evidence examined copies. 
That is one of the usual methods of 
proving records. The method pro- 
vided by section 3343 of the Code is 
merely cumulative. The enactment 
of such statute rendering admissible 
a convenient species of evidence does 
not thereby deprive parties of the 
right to resort to any other mode of 
proof allowable’ at common law, un- 
less in the enactment of the statute 
it is clearly indicated (as it is not in 
this case), that it was the intention 
of the legislature to abrogate the old 
rule.” Southern R. Co. v. Wilcox, 
supra. 

87. Grimes v. Bastrop, 26 Tex. 310; 
Nova Scotia Steel Co. v. Bartlett, 35 
Can Ss 11 20s 

ss. U. S.—Amoskeag Nat. Bank v. 
Ottawa, 105 U. S. 667, 26 L. ed. 1204; 
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evidence is not excluded by a statute making cer- 
tified copies admissible,*¢ 
be authenticated only by proof of comparison with 
the original, and not by proof of comparison with 
some other copy 


An examined copy can 


8T 

Certified Copies. 
it is held that a certified copy of a publie record 
or document given and certified by a public officer 
whose duty it is to keep the original is receivable in 


As a general rule 


this rule is very generally em- 


bodied in statutory provisions making such certi- 


U.S. v. Percheman, 7 Pet: 51; 8 Li 
ed. 604; U. S. v. Brelin, 166 Fed. 104, 
92 CCA 88; Catlett v. Pacific Ins. Co., 
4 F. Cas. No. 2,517, 1 Paine 594; Ray- 
mond vy. Longworth, 20 F. Cas. No. 
11,595, 4 McLean 481 [aff 14 How. 
76, 14 L. ed. 333}. 

Ala.—Phillips v. Poindexter, 18 
Ala. 579; Miller v. Gee, 4 Ala. 359. 

Ark.—Ensign vy. Coffelt, 102 Ark. 
568, 145 SW 281. 

Cal.—Soto v. Kroder, 19 Cal. 87. 

Fla.—Ormond v. Shaw, 50 Fla. 445, 
39 S 108; Bell v. Kendrick, 25 Fla. 
778, 6 S 868; Simmons v. Spratt, 20 
Fla. 495. 

Ga.—Cannon v. Gorham, 136 Ga. 
167, 71 SE 142, AnnCas1912C 39; Cain 
v. Seaboard Air-Line R. Co., 7 Ga. A. 
461, 67 SE 127. 

Ill.—Gage v. Chicago, 225 Tl, 218) 
80 NE 127; National Council K. L. S. 
v. O’Brien, 112 Ill: A. 40. 

Ind.—Mitchelltree School 
Hall, (A.) 68 NE 919. 

(ate hE Pen V. Baker, 12°Ky. Op: 

La.—Derigny’s Suce., 128 La. 853, 
55 S 552; Murdock v. Gurley, 5 Rob. 
457; Judice v. Chrétien, 3 Rob. 15. 

Mo.—Wilcoxson v. Darr, 139 Mo., 
660, 41 SW 227. 

Nebr.—Opp v. Smith, 102 Nebr. 152, 
166 NW 265, 169 NW 716. 

N. Y.—Erickson v. Smith, 2 Abb. 
Dec. 64, 88 HowPr 454: Herendeen vy. 
DeWitt, 49 Hun 53, 1 NYS 467; Peck 
v. Farrington, 9 Wend. 44; Catlett v. 
Pacific Ins. Co., 1 Wend. 561. 

N. C.—Howell v. Hurley, 170 N. C. 
401, 87 SE 107; Barcello v. Hapgood, 
118 N. C. 712, 24 SE 124. 

N. D.—State v. McKone,: 31 N. D. 
547, 154 NW 256. 

Okl.—Cunningham y. Ponca City, 27 
Okl. 858, 113 P 919. 

Pa.—Scott v. Leather, 
184, 

Porto Rico.—Peo. v. Gallart, 2 Por- 
to Rico 361. 

R. I.—Horgan v. Jamestown, 32 
R. I. 528, 80 A 271; New York, etc., 
R.-Co. v. Horgan, 26 R. I, 448, 59 A 


310. 

S. C.—Stephens v. Long, 92 S. C. 
65, 75 SE 530. 

Tenn.—State v. 116 Tenn. 
294, 95 SW 1028. 

Tex.—Smithers v. Lowrance, 100 
Tex. 77, 983 SW 1064 [rev (Civ. A.) 91 
SW 606]; Pecos, etc., R. Co. v. Por- 
ter, (Civ. A.) 156 SW 267; Finberg v. 
Gilbert (Civ. A.) 124 SW 979; Hack- 
barth v. Gordon, (Civ. A.) 120 SW 


591. 

W. Va.—Wellman vy. Hoge, 66 W. 
Va. 234, 66 SEH 357: Wilkinson v. Lin- 
kous, 64 W. Va. 205, 61 SE 152. 

Can.—Nova Scotia Steel Co. v. 
Bartlett, 35 Can. S.C. 527: 

N. B—Palmer v. Ocean Mar. Ins. 
Co.,°29 NOB: 501? 

fa] The rule has been applied to 
admit certified copies of: (1) Mu- 
nicipal ordinances. Florida Cent., 
ete., R. Co. v. Seymour, 44 Fla. 557, 
33 S 424; Nashville, etc., R. Co. v. 
Peavler, 134 Ga. 618, 68 SE 432; Boyd 
vy. Chicago, ete, BR. Co.; 103 Tl. “A. 
199; Cunningham v. Ponca City, 27 
Ok. *858; 113 RP 919. . (2). A, foreign 
statute. Palmer v. Ocean Mar. Ins. 
Co., 29 N. B. 501. (3) Letters pat- 
ent. Ensign v. Coffelt, 102 Ark. 568, 
145 SW 231 (certification under seal 
of patent office). (4) A clearance 
granted to a coasting vessel at an- 
other port of the United States, has 
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fied copies admissible, either generally or in certain 
Thus, by statute in several 
states copies of records of articles of incorporation 
or consolidation properly certified by the secretary 
of state are admissible in evidence to prove the in- 


specified instances.*® 


been admitted. White v. Kearney, 2 
La. Ann. 639. 

[b] A copy of the enrollment of a 
vessel certified by a customhouse col- 
lector has been held inadmissible. 
Dyer v. Snow, 47 Me. 254; Coolidge v. 
New York Fireman's Ins. Cog eh 
Johns. (N. Y.) 308. Contra Catlett v. 
Pacific Ins. Co., 4 F. Cas. No. 2,517, 1 
Paine 594. 

{c] Certified copy e 
secondary evidence.—(1) White v. 
Kearney, 2 La. Ann. 639; White v. 
Kearney, 9 Rob. (La.) 495; Peytavin 
v. Hopkins, 5 Mart. (La.) 438; Chen- 
ery v. Waltham, 8 Cush. (Mass.) 327; 
Forsaith v. Clark, 21 N. H. 409. (2) 
Certified copies of patent office rec- 
ords of assignments are not made 
primary evidence of such assign- 
ments and are only admissible to 
prove title to a patent where proper 
foundation is laid by showing the 
existence of the original instruments, 
and that they are lost or destroyed, 
or that it is out of complainant’s 
power to produce them. National 
Cash-Register Co. v. Navy Cash- 
Register Co., 99 Fed. 89. 

g9. U. S.—vU. S. v. Pierson, 145 
Fed. 814, 76 CCA 390. 

Ala.—Windham v. Newton, 76 S 
24: Burton v. Dangerfield, 141 Ala. 
285, 37 S 350; Doe v. Eslava, 11 Ala. 
1028; Caskey v. Nitcher, 8 Ala. 622; 
Brazeal v. Smith, 5 Ala. 206; Ex p. 
Law, 2 Ala. A: 257,.56-S .79. 

Cal.—In re Baker, 176 Cal. 430, 168 
P 881; Preston v. Hirsch, 5 Cal. A. 
485, 90 P 965. 

Colo.—Schiffer v. Adams, 13 Colo. 
572, 22 BP 964: ; 

Conn.—Hennessy v. Metropolitan L. 
Ins. Co., 74 Conn. 699, 52 A 490. 

Fla.—Tuten v. Gazan, 18 Fla. 751. 

Ga.—Stewart v. White, 
84 SE 63; Berry v. Clark, 117 Ga. 964, 
44 SE 824; Daniel v. State, 114 Ga. 
533, 40 SE 805; Carr v. Georgia L. & 
TT. Co,,. 108 Gas 157,238 SH 190; Jones 
v. Cordele Guano Co., 94 Ga. 14, 20 
SE 265; Polhill v. Brown, 84 Ga. 338, 
10 SE 921; Hall v. Treadway, 12 Ga. 
A. 492, 77 SE 878. 

Ill—Ramsay v. Peo. 197 Ill. 594, 
64 NE 555, 90 AmSR 199 [aff 97 Ill. 
A. 283]; East St. Louis v. Freels, 17 
TH: As ased: 

Ind.—Miller v. Indianapolis, 123 
Ind. 196, 24 NE 228; Harrison Coun- 
ty v. Benson, 83 Ind. 469; Monroe 
County v. May, 67 Ind. 562; Vail v. 
McKernan, 21 Ind. 421. 

Iowa.—McPeek v. Western Union 
Tel. Co., 107 Iowa 356, 78 NW 63, 70 
AmSR 205, 438 LRA 214. 

Kan.—Dent v. Simpson, 81 Kan. 


admitted as 


217, 105 P 542; Bowersock y. Adams, 
55 Kan. 681, 41 P 971. 
Ky.—Henderson Min., ete., Co. v. 


Nicholson, 126 SW 139; Andricus v. 
Pineville Coal Co., 121 Ky. 724, 90 
Sw 238, 28 KyL 704; New York 
Provident Sav. L. Assur. Soc. v. Bail- 
oye, i48 Ky. 36, 80 SW 452, 25 Kyl 
22 


La.—Massey v. Hackett, 12 La. 


Ann. 54; Tremoulet y. Tittermary, 2 
Mart. 317 

Me.—Hastport v. Hast Machias, 35 
Me. 402. 


Md.—Maurice v. Worden, 54 Md. 
233,.09 AmR..384. 

Mass.—Com. v. Hayden, 163 Mass. 
453, 40 NE 846, 47 AmSR 468, 28 LRA 
318; Tapley v. Martin, 116 Mass. 275. 

Mich.—Bromberg v. North Ameri- 
can L, Ins. Co., 192 Mich. “143, 158 
NW 141; Murphy v. Cady, 145 Mich. 
33, 108 NW 4 

Minn. eer v. Chicago, ete., R. 
Co., 129 Minn. 347, 152 NW 729. 

Miss.—State v. Oliver, 78 Miss. 5, 
27 S 988. 


143 Ga. 22,' 


| Mine inspector’s reports. 


EVIDENCE 


Mo.—Shelton v. St. Louis, etc., R. 
Co., 181 Mo. A. 560, 110 SW 627. 

N. H.—Cate v. Nutter, 24 N. H. 
108; gabe v. Wilson; 7 N..H. 543. 

N. Y.—Foffman v. Metropolitan L. 
Ins. Co., 185 App. Div. 739, 119 NYS 
978; Bailey v. Fransioli, 101 App. Div. 
140, 91 NYS 852; Clute v, Emmerich, 
21 Hun 122; Devoy v. New York, 35 
Barb. 264, 22 HowPr 226; Alsheimer 
v. Boon, 31 Mise. 3338, 65 NYS 475. 

N. C—Wallace v. Douglas, 114 


N. C. 450, 19 SE 668. 

Oh.—Emmitt v. Lee, 50; Oh. St. 
662, 35 NE 794. 

Okl.—Cunningham vy. Ponea City, 
Zu ROKIISOO, Lloe bol), 

Pa.—Northumberland County  v. 
Zimmerman, 75 Pa, 26; McCoy v. 


Lightner, 2 Watts 347. 


Philippine.—Geraldo y. Arpon, 22 
Philippine 407. 
Tenn.—Reeves v. State, 7 Coldw. 


96. 

Tex.—Stone Land, etc., Co. v. Boon, 
73 Tex. 548, 11 SW 544; Texas Mexi- 
can, RR. 5Co. viy Jarvis, 69) Lexp5205.07) 
SW. 210; Dexas, ete., RK. Con_v., Gra- 
ham, (Civ. A.) 174 SW 297; Mitchell 
v. Inman, (Civ. A.) 156 SW _ 290; 
Robertson v. Brothers, (Civ. A.) 139 
SW 657; Allen v. Clearman, 60 Tex. 
Civ. A. 589, 128 SW 1140; Zettle- 
meyer v. Shuler, 52 Tex. Civ. A. 648, 
LES “SWi=78>3 Hily Paso, etc. ve Cow wv 
Harris, (Civ. A.) 110 SW 145; Trim- 
ble v. Borroughs, 41 Tex. Civ. A. 554, 
95 SW 614; Peoples v. Slayden-Kirk- 
sey Woolen Mills, (Civ. A.) 90 SW 
61; Allen v. Halsted, 39 Tex. Civ. A. 
324, 87 SW 754; Brummer vy. Galves- 
ton, (Civ. A.) 77 SW 239; Brewster 
County v. Presidio County, 19 Tex. 
Civ. A. 639, 48 SW 213; Ingram v. 
cage q Tex.:.Civ.. A. ‘74, 26 “SW 

Vt.—Humphrey v. Wheeler, 101 A 
1018; McKinstry v. Collins, 74 Vt. 
LAG: ‘52 A 438; Hickok v. Shelburne, 
41 Viter 409: Barnet v. Woodbury, 40 
Vt. 2663 Derby v. Salem, 30 Vt. 722. 

Va.—Southern R. Co. v. Wilcox, 99 
Va. 394, 39 SE 144. 

41 


Wash.—Chrast  v. 
Wash. 360, 83 P 238. 

W. Va.---—Elswick v. Deskins, 75 W. 
Va. 109, 88 SE 283; Chenowith v. 
Ritchie County Ct., 32 W. Va. 628, 9 
SE 910; Blair v. Sayre, 29 W. Va. 604, 
2,85) ,97. 

Wis.—Fox Lake v. Fox Lake, 62 
Wis. 486, 22 NW 584; Van Valken- 
burgh v. Milwaukee, 43 Wis. 574; 
Knowleton v. Ray, 4 Wis. 288; Fouke 
v. shay 1 Wis. 104. 

B.—Currie v. Stairs, 25 N. B. 4. 

OF wincren v. Deslippes, onal ye 
CrL@s 3; 159; 

Under such statutes there 
have been admitted copies of: (1) 
Parts of an assessment roll. Brum- 
mer v. Galveston, (Tex. Civ. A.) 77 
SW 239. (2) Letters on record in a 
land office. Trimble v. Borroughs, 41 
Texs Civis Ax /554;..95, SW 6140.) ((3) 
Proofs of marriage. Currie v. Stairs, 
25 N. B. 4. (4) The records of deaths 
reported to a city health department. 
Hoffman v. Metropolitan L. Ins. Co., 
135 App. Div. 739, 119 NYS 978. (5) 
Henderson 
Mins, Jebe. 7,0 COn a VaeeNiCholsons, (icy. 
126 SW 1389. (6) A schedule of rates 
filed with the interstate commerce 
commission. Shelton. wv St. Louis, 
arey R. Co., 181 Mo..A. 560, 110 SW 

[b] Federal records and docu- 
ments.—(1) Copies of any records or 
documents of federal executive de- 
partments, authenticated under the 
seal of the department, are admissi- 
ble in evidence under U. S. Rev. St. 
§ 882; Ballew v. U. S., 160 U. S. 187, 


O’Connor, 
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corporation or consolidation,®® and provision is fre- 
quently made by statute for proving a municipal 
ordinance by a copy of the ordinance certified by 
the proper city official under the corporation seal.°* 
It has-been held that a certified copy is not re- 


16 SCt 263, 40 L. ed. 388; Thompson 
Vo Smith; 237 B.yiCasa No. -03e965ee. 
Bond 320; Crowell v. Hopkinton, 45. 
N. H. 9. (2) United States treasury 
transcripts, etc., are admitted in cer- 
tain suits under federal statute. U. 
S. Rev. St. § 886; U. S. v. Drachman, 
(Ariz.) 438 P 222; Lee v. Wisner, 38 
Mich. 82; Moses v. U. S., 166 U.S. 
571,17 SCt. 682,:41 L. ed. 1119; U. S, 
v. Bell, 111 U. S. 477, 4 SCt 498, 28 
L. ed. 477; U. S..v. Stone, 106 U. S. 
525, 1 SCt 287, 27 L. ed. 163; Bechtel 
vi US. 401. UigS.. 597,225. Lived: 20L8: 
U. S. v. Hodge, 13 How. (U. S.) 478, 
14..L. ed. 23134 Laffan, ve Us. Sy 122 
Fed. 333, 58 CCA, 495; U. S,. v. Hu- 
mason, 8 Fed. 71, 7 Sawy. 252; U.S. 
v. Corwin, 25 EF. Cas. No. 14,870, 1 
Bond 149; U. S. v. Cutter, 25 F. Cas. 
No. 14,911, 2-Curt. 617; U.,S. v. Lent; 
26 F. Cas. No. 15,5938, 1 Paine 417. 
[c] Confederate records.—Certi- 
fied copies of a record of the Confed- 
erate archives office are admissible 
under statute. Oakes v. U. S., 174 
U. S. 778, 19 SCt 864, 43 L. ed. 1169. 
90. Ala.—Willingham v. State, 104 
Ala. 59, 16 S 116. 
seen eee v. Kohlberg, 50 Cal. 
I11.— Columbus, etc., R. Co. v. Skid- 
more, 69 Ill. 566. 
Kan.—McCune Min. Co. v. Adams, 
35 Kan. 193, 10 P 468. 
Mont.—Western Iron Works v. 
Montana Pulp, etc., Co., 30 Mont. 
550, 77 P 413; Garfield M. & M. Co. 
v. Hammer, 6 Mont. 53, 8 P 153. 


Pa.—Titusville, ete, R. Co. v. 
Warren, etc., R. Co., 4 LegGaz 117.. 
[a] As evidence of date of incor- 


poration.—HEven though a copy of ar- 
ticles of incorporation certified by 
the recorder of deeds, be deemed in- 
admissible to prove corporate exist- 
ence, yet, where that fact appears 
from the objecting party’s own evi- 
dence, the copy is competent evi- 


‘dence of the date of incorporation, a 


matter collateral to the issue. Schif- 
fer v. Adams, 13 Colo. 572, 22 P 964. 
91. U. S.—Cleveland, ete., R. Co. v. 
Tartt, 64 Fed. 823, 12 CCA 618. 
Fla.—Florida Cent., ete., R. Co. v. 
Seymour, 44 Fla. 557, 33 S 424. 
Ga.—Central of Georgia RiuConev. 
Bond, 111 Ga. 13, 36 SE 299. 
weak *_Prairie du Rocher v. Schoen- 
ing-Koenigsmark Milling Co., 248 Ill. 
bz, (93 NE 425; Lindsay v. ’Chicago, 
115 Ill. 120, 3 NB 443; Illinois Cent. 
RCo. oy. Kief, EDN O Ly wh\, 354; Boyd 
v. Chicago, ete., Ry Cos. 08 TAG 


He Chicago v. English, 80 Ill. A, 
Ind.—Pittsburgh, ete, R. Co. v. 
Rogers, 45 Ind. A. 230, 87 NE 28. 
lowa.—Bayard v. Baker, 76 Iowa 
220, 40 NW 818. 
Kan.—Troy v. Atchison, ete, R. 


Co., 11 Kan. 519. 
Mass.—Com. v. Chase, 6 Cush. 248, 
Mo.—St. Louis v. Foster, 52 Mo. 


513. 

N. Y.—Logue v. Gillick, 1 E. D. 
Smith 398. 

Ont.—In re Sone men School Trus- 
tees, 23h Orie. SB 

[a] Corporate =o hela neces- 
sary.—Georgia Cent. R. Co. v. Bond, 
111 Ga. 18, 36 SE 299. 

[b] Verification of signature of 
attesting officer.—In Com. v. Chase, 
6 Cush. (Mass.) 248, it was held that 
on the trial of an information for 
the violation of a city ordinance, a 
copy of the ordinance duly attested 
by the city clerk was competent evi- 
dence without any special verifica- 
Lick of the genuineness of his signa- 
ure. 

{c] Explanation of alteration of 
certified copy of ordinance see Sar- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ceivable in evidence, unless by virtue of a statute 
enjoining or permitting the certification °2 or mak- 
ing such certified copy admissible,®* but this is op- 
posed to the general rule on the subject.°4 Gener- 
ally statutes making certified copies of public rec- 
ords admissible in evidence do not make a certified 
copy of a document filed in a publie office evidence 
in an action where the original of such copy would 
not be admissible.®® Nor will a certified copy of a 
record be admissible where the record is not au- 
thorized by law,®* or where it is not made in the 
manner prescribed by law.%* 

Filing and notice. Where the statute authorizes 
the admission of certified copies in evidence pro- 
vided they are filed and a specified notice given, 
such statutory requirements must be complied with 
in order to render the copies admissible.®® 

Right of court to demand original. <A statute au- 
thorizing the introduction in evidence of certified 
copies of public records contains a proviso that it 
shall not be so construed as to prevent any court 
or judge before whom such copies may be offered 
in evidence from requiring the party offering the 
same to produce or account for the original of such 
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copy, if the same shall be deemed necessary or 
proper for the attainment of justice.°® 

[§ 938] d. Presence of Superfiluous Matter. 
The fact that a transcript contains matter irregu- 
larly there will not vitiate it so as to require its 
entire exclusion;! but where there are, in a docu- 
ment sought to be introduced papers which are not 
legally authentigated as copies of any record of any 
court, and which are consequently incompetent, and 
these papers are offered with others in the document 
to which the objection might not apply, in such a 
manner that they must all go to the jury together, 
without anything to indicate which are and which 
are not proper for consideration, the whole docu- 
ment is properly excluded.? 

[§ 939] e. Grade of Evidence. Although it 
has been asserted that copies of a publie record are 
in the nature of secondary evidence,’ ‘the general 
rule is that a duly certified copy of a public record 
is of the same dignity as the original and is to be 
regarded as primary evidence,‘ and this rule is some- 
times established by express statute.® 


for introduction as 


gent v. Evanston, 154 Ill. 268, 40 NE 


440. 

[ad] Original ordinances kept on 
file by the register and certified cop- 
ies thereof were held admissible 
where the city provided no. book for 
the record of ordinances, and the 
register simply placed them on file 
in his office. Troy v. Atchison, etc., 
He OO., Lil Kans O19. f 

[e] Unsigned ordinance.—Under 
the Illinois statutes an ordinance is 
properly admitted in evidence with- 
out being signed by the president of 
the trustees; his signature being 
merely to show his approval, and no 
part of the ordinance. Prairie du 
Rocher v. Schoening-Koenigsmark 
Milling Co., 248 Ill. 57, 93 NE 425. 

[f] Ordinances of a municipality 
in a foreign state certified according 
to the acts of congress are admis- 
sible in evidence under Burns St. 
Annot. (1908) § 471, providing that 
all records and exemplifications of 
books which may be kept in any pub- 
lic office shall be proved or admitted 
in any court upon the attestation of 
the keeper of such records of books. 
New York, etc., R. Co. v. Lind, 180 
Ind. 38, 102 NE 449. 

92. Francis v. Newark, 58 N. J. L. 
522, 33 A 853; West Jersey Tract. Co. 
vy. Board of Public Works, 57 N. J. L. 
S155 SOmAL psd. Lath, OS, Ned. du. 362"330 
A 9661; New Jersey R., etce., Co. v. 
Suydam, 17 N. J. L. 25. 

93. Taylor v. Simmons, 75 Ga. 13, 

4 


“The only question in this case 
which is necessary to be considered 
by this court is, whether a _ copy 
bond, certified by the United States 
collector of internal revenue to be a 
correct copy of a bond on file in his 
office, can be admitted in evidence, 
without more, by the courts of this 
state. There is no law of this state 
which will admit this paper in evi- 
dence, and no law of the United 
States, either by statute or the deci- 
sions of the courts of that govern- 
ment, which authorizes the admis- 
sion of such a paper in evidence in 
the courts of this state. Neither the 
constitution of the United States nor 
the acts of congress passed in pursu- 
ance thereof authorize the admission 
of this paper in evidence by the state 
courts; so_we think that the court 
erred in admitting the paper in evi- 
dence in this case over the objection 
of counsel for plaintiff in error.” 
Taylor v. Simmons, supra. 

[a] Statute authority necessary 
primary evi- 
dence.—“‘Certified copies of official 
records are essentially secondary in 


character, and the right to introduce 
such written copies as primary evi- 
dence exists only by virtue of statute, 
and, to authorize their admission, 
they must ke certified in the manner 
required by the statute.’ Sykes vy. 
Beck, 12 N. D. 242, 96 NW 844. 


94. See supra note 88. 
“Statutory authority is not re- 
quired for the introduction in evi- 


dence of certified copies of the pub- 
lic land records of the towns and 
cities of the state. The admission of 
such copies is in accordance with the 
long established practice of the 
courts of this state. Such public rec- 
ords are open for inspection and if 
by chance there should be an error 
in a certified copy thereof produced 
in court, such error would be readily 
noted and corrected. To require that 
the records themselves should be re- 
moved from their place of custody 
and produced in court would result 
in great inconvenience to the public. 
The rule admitting such copies in 
evidence has become a part of our 
common law. It is a rule very gen- 
erally adopted by the courts of the 
several states and is supported by a 
long line of authorities.” Horgan v. 
qaestown 32 Re I. 528, 541; 80 A 
Wd 

95. Natoma Water, etc, Co. v. 
Clarkin, 14 Cal. 544; Pittsfield, etce., 
Plank Road Co. v. Harrison, 16 Il. 
81; Donohue v. Whitney, 133 N. Y. 
178, 30 NE 848 [rev 15 NYS 622]; 
State v. Wells, 11 Oh. 261. 

96. U. S.—Cruse v. McCauley, 96 
Fed. 369. 

Ill.—Frazier v. Laughlin, 6 Ill. 347. 

Md.—Wilson v. Inloes, 6 Gill 121. 

Mo.—Childress v. Cutter, 16 Mo. 24. 

Pa.—Fitler v. Shotwell, 7 Watts & 
Shee 

Tex.—Southwestern Surety Ins. Co. 


v. Anderson, 106 Tex. 46, 155 SW 
1176. 
97. Globe Mut. L. Ins. Co. v. Mey- 


er, 118 Ill. A. 155; Brown v. Chicago, 


ete.,) R. Co., 129 Minn. 347, 152 NW 
729; Dunn v. Com., 14 Serg. -& RR: 
(Pa.) 431; In re Sandwich School 


Trustees, 23 U. C. Q. 

98. Lamar v. State, 
563, 95 SW 509. 

[a] Requirement not applicable to 
certified.copy of judgment.—James v. 
Midland Grocery, ete., Co., (Tex. Civ. 
A.) 146 SW 1073. 

99. Thomas v. Williamson, 51 Fla. 
332, 40 S 831 (stating provisions of 
Rev. St. [1892] § 1111). 

1. U. S. v. Pierson, 145 Fed. 814, 
76 CCA 390; Gunn v. Howell, 35 Ala. 
144, 73 AmD 484; Halliburton v. 
Fletcher, 22 Ark. 453; Adams v. Lee, 


B. 639. 
49 Texi.,Cr. 


[§ 940] 2. Judicial Records—a. In General. 

Authenticated copies of judicial records are admis- 
82 Ind. 587. 

[a] In an action on an Indian 


agent’s bond, a transcript of the 
books and proceedings of the treas- 
ury department was admissible, al- 
though it contained some items of 
credit or debit concerning which it 
was not competent evidence. U. S. 
v. Pierson, 145 Fed. 814, 76 CCA 


390. 

2. Pike v. Crehore, 40 Me. 503. 

3. Matter of Webster, 106 App. 
Div. 360, 94 NYS 1050 [aff 186 N. Y. 
549 mem, 79 NE 1118 mem]; Sykes 
v. Beck, 12 N. D. 242, 96 NW 844. 

[a] A copy of the books of the 
town clerk is secondary evidence. 
Matter of Webster, 106 App. Div. 360, 
94 NYS 1050 [aff 186 N. Y. 549 mem, 
79 NE 1118 mem]. 

4 Ala.—Glover v. Hill, 85 Ala. 41, 


14S 618. 
Ark.—Dawson v. Parham, 55 Ark. 
' 119 


286, 18 SW 48 
Ga.—McLanahan v. Blackwell, 

Ga. 64, 45 SE 785; Richardson v. 

Whitworth, 103 Ga. 741, 30 SE 573. 
Ill.— Chicago, etce., R. Co. v. Weber, 

219 Ill. 372, 76 NE 489, 4 LRANS 

272; American Surety Co. v. U. S., 77 

Til. A. 106. 


Mont.—Murray v. Polglase, 17 
Mont. 455, 43 P 505. 
Nebr.—Missouri -Pac. R. Co. v. 


Baier, 37 Nebr. 235, 55 NW 913 [writ 
of error dism 154 U. S. 510 mem, 14 
SCt 1149 mem, 38 L. ed. 1083 mem]. 

N. J.—Francis v. Newark, 58 N. J. 
DL. 522,33 AW 858. : 

5. U. S.—Culver v. Uthe, 133 U.S. 
655, 10 SCt 415, 33 L. ed. 776. 

Ala.—Doe v. Hslava, 11 Ala. 1028. 

Ark.—Dawson v. Parham, 55 Ark. 
286, 18 SW 48; Finley v. Woodruff, 8 
Ark. 328. 

Cal.—HEltzroth v. Ryan, 89 Cal. 135, 
26 P 647; Natoma Water, etc., Co. v. 
Clarkin, 14 Cal. 544. 

Kan.—Stinson v. Geer, 42 Kan. 520, 


22 P»-d86. 
N. C.—Candler v. Lunsford, 20 
NEC. L442; 


Tex.—Van Sickle v. Catlett, 75 Tex. 
404, 18 SW 31; Wheeler v. Moody, 9 
Mex’, wot. 

{a] Meaning of statute.—Such a 
statute does not mean that in all 
eases the copy should have the same 
probative force as the original instru- 
ment, but that it should be regarded 
as of the same class in the grades 
of evidence, as to written or parol, 
and primary or secondary. Campbell 
vy. Laclede Gas-Light Co., 119 U. S. 
445, T2SCt 278, 30 Li. ed, 459. 

[b]1 Records of. former govern- 
ment.—By statute in some_ states 
duly authenticated copies of Spanish 
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sible in evidence the same as such copies of other 
publ records,® upon the same general principle of 
publie convenience, in order that docnments of great 
moment. may not be ambulatory and subject to the 
loss that might be incurred if they were remov- 
able; and apart from the records themselves such 
copies are the only admissible evidence to prove 


what the records contain.§ 


[§ 941] b. Exemplified Copies. Judicial rec- 
ords are provable by exemplified copies. 
plified copy at common law was obtained by remov- 
ing the record into the court of chancery by cer- 
The great seal was attached to a copy, 
which was transmitted by a mittimus to the court 


tiorari. 


in which it was used as evidenee.? 


it has been said, the great seal being usually if not 
always kept by the secretary of state, a different 
course prevails; and an exemplified copy under the 
seal of the court is usually admitted, even upon a 
plea of nul tiel record, as sufficient evidence,’®? and 
a writ of certiorari or mittimus is unnecessary to 


records are made evidence, and the 
production of the originals dispensed 
rite Doc: waulisiava, de Alan, L028): 
Herndon v. Casiano, 7 Tex. 322. 

6. U. S.—Seymour v. Du Bois, 145 
Fed. 1003 [writ of error dism 152 
Fed. 600]. 

Ala.—Davis vy. Findley, 78 S 869; 
Duncan y. Watson, 73 S 448; Pearce 
vi Hisher, 170 “Ala. 456,°654.'S) 164; 
Salmon v. Salmon, 13 Ala. A. 510, 69 
S 304. 

Colo.—-Empire Ranch, 
Lumelius, 24 Colo. A. 
796. 

Fla.—McKinnon y. Lewis, 64 Fla. 
378, 60 S 223; Thomas vy. Williamson, 


COOLEY: 
13 


etc., 
49, 


51 Fla. 332, 40 S 831; Mansfield v. 
Johnson, 51 Fla. 239, 40 S 196, 120 
AmSR 159. 


Ga.—Hutchinson Shoe Co. v. Elko 
Mercantile Co., 143 Ga. 170, 84 SE 
453; James v. Edward Thompson Co., 
17 Ga. A. 578, 87 SE 842; Cain v. Sea- 
board Air-Line R. Co., 7 Ga. A. 461, 
67 SE 127. 

Ind.—State v. Bartholomew, 176 
Ind. 182, 95 NE 417, AnnCas1914B 
91. 

Kan.—Brack v. Morris, 90 Kan. 64, 
13 20 ed 1 8ib: 

Ky.—Letcher  v. German Nat. 
Bank, 134 Ky. 24, 119 SW 236, 20 
AnnCas 815. 

La.—Barringer v. Dauernheim, 127 
Wu, G1.9,, pose) 923. 

Minn.—Lindeke v. Scott County 
Co-op. Co., 126 Minn, 464, 148 NW 
459. 

N. J.—Post Mortg., etc., Co. v. 
Davis, So-Ne J. la SL67'99) Arotst, 

N. Y.—Crombie v. Illinois Surety 


Co., 181 App. Div. 787, 169 NYS 
181; Bailey v. Fransioli, 101 App. 
Div. 140, 91 NYS 852; Romaine v. 


New York, etc., R. Co., 87 App. Div. 
569, 84 NYS 491 [aff rearg 91 App. 
Diva. Sho NYS) 248i Catto tei aN. sy. 
523 mem, 73 NE 1131 mem)]; Man- 
dell v. Levy, 47 Mise. 147, 93 NYS 
545; Skrillow v. Rubonovitz, 113 NYS 
835. 

N. C.—McLeod v. Bullard, 84 N. C. 
Bula. 

N. D.—Leach v. Rolette County, 29 
IN. D. 5935) 15L NW. 768. 

S.C — Pant, v. MeDaniel; «3S. >'C. 
L. 173, 2 AmD 660. 

Tex.—St. Louis Union Trust Co. 
v. Harbaugh, (Civ. A.) 205 SW 496; 
Magee v. Paul, (Civ. At) “159° SW 
325; Mitchell v. Inman, (Civ. A.) 156 
SW 290; James y. Midland Grocery, 
EtCrns, CO PCy. LA) t146% SWE lo 73 * 
Teague v. Swasey, 46 Tex. Civ. A. 
151, 102 SW 458; Houston City_ R. 
Go. v. Martin, 2 Tex. Unrep. Cas. 


aS: 
Vt.—Humphrey v. Wheeler, 101 A 


1018. 
{al Admissibility not dependent 


EVIDENCE 


[§ 942] ¢. 


An exem- 


In this country, 


or custodian of 


upon statute.—James v. Midland Gro- 


eery,, ete Go. (Text) Civ. AD) 146 
SW 1073. ¥ 
[b] A foreign judgment duly cer- 


tified as a judgment of a court of 
record of a sister state will be ac- 
cepted as a judgment in due form, 
although it is not signed. MBarrin- 
a v. Dauenheim, 127 La. 679, 53 S 
_ [ec] An original statement of facts 
is not a record in the office of the 
clerk of the court, and the clerk has 
no authority to authenticate a copy 
thereof. Royal Ins. Co. y. Texas, 
ebes hte Comps) Lem t Oly, weAqsehbi4: 
fh SIWisoll 7, n42 3), 

7. Mansfield v. Johnson, 51 Fla. 
239, 40 S 196, 120 AmSR 159; Hennell 
A Lyon, 1 B. & Ald. 182, 106 Reprint 


8. Letcher vy. German Nat. Bank, 
134 Ky. 24, 119 SW 236, 20 AnnCas 
815; Houston City R. Co. v. Martin, 
2 Tex. Unrep, Cas. 1138. 

[a} Wot provable by deposition.— 
The record of a court cannot be 
proved by the deposition of a witness 
into which he copies excerpts from 
the record, but only by a copy of 
the record properly certified. Letcher 
v. German Nat. Bank, 134 Ky. 24, 
119 SW 236, 20 AnnCas 815. 

9. Virgin v. Hermanny, 199 Ill. A. 
189; State v. Board of Public Works, 
57 N. J. lL. 318,30 A 58 [aff 58 N. 
J..L. 362, 33 A 966). 

10. In re Chesshire, 2 Sask. L, 218; 
Weaver v. Tuten, 138 Ga. 101, 74 SE 
835; Vail v. Smith, 4° Cow. (N. Y-.) 
71; Leach y. Rolette County, 29 N. 
D. 593, 151 NW 768; Greenleaf Hv. 
§ 502 [cit State v. Board of Public 


Works, 57 N. J. L. 318, 315, 30 A 
Sl ee(afl 58° Nerd. as e862% 33— Al 
966)]. 


11, Vail v. Smith, 4 Cow. (N. Y.) 
71; Brown v. Winn, 4 S. C. L. 297. 

12. State v. Board of Public 
Works) 57 (Ns. V83 80) Ay bs 1 
faff 58 N. J. Li 362, 38 A 966]. 

13. Kellogg v. Kellogg, 6 Barb. 
(N. Y.) 116; Ripley v. Burgess, 2 
Hill (N._Y.) 360; Jackson vy. Har- 
row, 11 Johns. (N. Y.) 434; Denn v. 
Fulford, 2 Burr. 1177, 97 Reprint 775; 
ap ome v. Wright, 45 U. C. Q. B. 

{a] Judgment roll.—In an action 
by a judgment creditor of the testator 
against his sole devisee, plaintiff 
must prove his claim by the judg- 
ment roll, and a mere transcript is 
insufficient. Lauby v. Gill,.42 Misc. 
334, 86 NYS 718. 

[b] Admission of office copy of 
chancery proceedings in issue out of 
chancery.—It has been intimated that 
upon a trial at law of an issue out of 
chancery, office copies of depositions 
or other proceedings in the same 
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authorize or compel the production of the copy.1 
Office Copies. 
exemplified by the great seal, or seal of a court, 
there were at common law certified copies made by 
the officer having custody of the judicial records, 
and’ known as office copies.12_ It has been considered 
that at common law an office copy is, in the same 
court and in the same cause equivalent to the rece- 
ord, but in angther court or in another case in the 
same court the copy- must be proved,!® but the gen- 
eral rule in the United States, founded either on 
immemorial usage or on statutes expressly making 
certified or office copies of judicial records admis- 
sible in evidence, or requiring the custodian of such 
records to furnish copies is, that certified or office 
copies of judicial records duly certified by the clerk 


In addition to copies 


the record, if they are otherwise 


competent are admissible in evidence in any cause 
or court in the same jurisdiction where the records 
themselves would be admissible,1* the seal of the 
court affixed to the copy being required in some ju- 


cause in chancery are admissible. 
Kellogg vy. Kellogg, 6 Barb. (N. Y.) 
116; Highfield y. Peake, M. & M. 109, 


22 ECL 484. . 

14. Ala.—Pearce y. Fisher, 170 
Ala. 456, 54 S 164. 

Fla.—Mansfield v. Johnson, 51 Fla. 
239, 40 S 196, 120 AmSR 159; Hood- 
less v. Jernigan, 35 S 656. 

Ga.—Allen v. Lindsey, 113 Ga. 521, 
38 SE 975; Bigham v. Coleman, 71 
Ga. 176; James vy. Edward Thompson 
Co., 17 Ga. A. 578, 87 SEH 842. 

Ind.—Craig v. Encey, 78 Ind. 141; 
Blizzard v. Bross, 56 Ind, 74; Redman 
v. State, 28 Ind. 2065, 

Ky.—Smith vy. Gowdy, 96 SW 566, 
29 Kyl 832. 

Pe aan v. Roland, 38 La. Ann. 

Md.—Shipley v. Fox, 69 Md. 572, 
16 A 275. 

Mass.—Com., y. Kennedy, 170 Mass. 
18, 48 NE 770. 

Minn.—Fitzpatrick  v. Simonson 
ao Mfg. Co., 86 Minn. 140, 90 NW 

Nebr.—Burge v. Gandy, 41 Nebr. 
149, 59 NW 359. 

N. Y.—Bailey v. Fransioli, 101 App. 
Div. 140, 91 NYS 852., 
yao ein Hushes v. Watkins, 173 P 

S. C.—Vance v. Reardon, 11 S. C. 
L. 299; Fant v.. McDaniel, 3 S."C. L. 
173, 2 AmD 660. 

Tex.—Collins y. Ball, 82 Tex. 259, 
17 SW 614, 27 AmSR 877; Cannon vy. 
Cannon, 66 Tex. 682, 3 SW 36; Mc- 
Daniel v. Weiss, 53 Tex. 257; Win- 
ters v. Laird, 27 Tex. 616; Houze v. 
Houze, 16 Tex. 598; Woods v. Moore, 
(Civ. A.) 185 SW 628; Magee v. Paul, 
(Civ. A.) 159 SW 325; James v. Mid- 
land Grocery, etc., Co., (Civ. A.) 146 
Sw 1073; Kerr v. Oppenheimer, 20 
Tex. Civ. A. 140; 49 Sw 149. ; 

Wash.—Pearce v. Greek Boys’ Min. 
Co; 48 Wash.,38,, 92, P 773. 
Man.—Canada Supply Co. v. Robb, 


20 Man. 338. 

Ont.—Timmins y. Wright, 45 U. C. 
Q. B. 246. 

[a] Copy admitted in clerk’s favor. | 
—Ratcliff v. Trimble, 12 B. Mon. 
(Ky.) 32. 

{[b] Variance between report and 


certified copy of opinion.—Where a 
certified copy of an opinion of the su- 
preme court, introduced on the trial 
of a cause, differs from the official re- 
port as published, the latter will 
control as to all such _ differences. 
Gamewell Fire-Alarm Tel. Co. v. 
Municipal Signal Co., 77 Fed. 490, 23 
CCAT 250; 

{c] Where papers are deposited 
simply for safe custody they are not 
records so as to render certified 
copies of them admissible. Davidson 
v. State, 68 Ala, 356. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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risdictions but not in others.> On an issue of nul 
tiel record it has been considered that the original 
record is necessary even in the same court.'® 

- [§ 943] d. Examined or Sworn Copies. The 
third kind of authenticated copy is an examined or 
sworn copy, which is proved by producing a witness 
who has compared the copy with the original rec- 
ord, word for word, or who has examined the copy 
while another person read the original, and this, 
although the witness had not examined the original 
while another person read the copy.17 Such a copy 
is usually held admissible without proof that the 
original cannot be produced,!s although it has been 
held that a conviction of a criminal offense cannot 
be proved by an unofficial copy of the clerk’s docket 
supported by the oath of the copyist.2®° In order 
that copies may be admissible as examined copies, 
some legal evidence of examination and comparison 
must be produced,?° and an examined copy is in- 
admissible unless it appears that the original was 
in the proper place of deposit or in the hands of 
the officer in whose custody the records are kept.?} 
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rule making a duly authenticated copy of a judicial 
record admissible in evidence is very generally held 
to apply to records of probate, surrogates’, and or- 
phans’ courts.??. Thus the issuance of letters testa- 
mentary or of administration may be proved by cer- 
tified copies of the record,?* or by production of the 
letters themselves, which are regarded as being in 
the nature of exemplication of the record, and ad- 
missible as such without showing the decree of the 
probate court making the appointment.24 At com- 
mon law the probate of a will before an ecclesiasti- 
cal court or an exemplification thereof was not ecom- 
petent evidence in a court of law on an issue in- 
volving the title to land;?> but under the statutes 
in most jurisdictions a will disposing of either realty 
or personalty may be proved by duly certified eop- 
ies,?° provided it appears that the original was regu- 
larly probated and recorded.?7 Certified copies of 
proceedings had before a probate judge, which were 
not an exercise of probate jurisdiction, and a record 
of which was not required to be kept in the probate 
court, are not admissible;** but in a proper case ju- 


[§ 944] e. Records of Courts of Probate. The 
15. See infra § 984. i{15 SCt 491, 39 L. ed. 6247. Pa.—Kenyon v. Stewart, 44 Pa. 
16. Adams v. State, 11 Ark. 466; Ga.—Heatley v. Long, 135 Ga. 153,/179; Loy v. Kennedy, 1 Watts & 
Anderson vy. Dudley, 5 Call (9 Va.) | 68 SE 783. S. 396; Logan v. Watt, 5 Serge. & R. 
529; Burk v. Tregg, 2 Wash. (2 Va.) Ind.—Bales v. Binford, 6 Blackf. | 212. 
215. 415. Tex.—Hickman vy. Gillum, 66 Tex. 
17. Porter v. Cox, Morr. (Iowa) Nebr.—Missouri Pac. R. Co. y.| 314, 1 SW 3839. 
494; State v. Board of Public Works, | Baier, 37 Nebr. 235, 55 NW 913. Wash.—Gilmore y. H. W. Baker 
Die INL Jor lu. old, o0-A 581 [aff 58. N- N. H.—Remick v. Butterfield, 31] Co., 12 Wash. 468, 41 P 124. 
Je. 4. 862, 33) A. 96612" Gyles wv. Hill, UN. HH. 170, 64 Amb 316! Can.—Musgrave vy. Angle, 43 Can. 
1 Campb. 471; Reid v. Margison, 1 N. Y.—Jackson vy. Robinson, 4/S. C. 484. 
Campb. 469; Highfield v. Peake, M.| Wend. 436. | “A certified copy of a will is evi- 
& M. 109, 22 BCL 484; Rolf v. Dart, [a] Foreign letters may thus be|dence of its probate.’ Phillips v. 
2 Taunt. 52, 127 Reprint 994. proved. Heatley vy. Long, 135 Ga.| Babcock Bros. Lumber Co., 5 Ga. A. 
18. Ala.—Jones v. Davis, 2 Ala. | 153, 68 SE 783. 634, 63 SE 808. 
730; Bettis v. Taylor, 8 Port. 564. {[b] Original letters need not be “J have no doubt but in New Jer- 


Kan.—Metzger v. Burnett, 5 Kan. 
J NRC ie: a 30 SI ee 


Mass.—Abington v. North Bfidge- 


accounted for.—Jackson y. Robinson, 
4 Wend. (N. Y.) 4386. 
24. D. C.—Mackey v. Baltimore, 


sey, a copy of a will, regularly 
proved before a surrogate, is prima 
facie evidence of its authenticity, 


water, 23 Pick. 170. ete. R. Co., 19 D. C. 282 [aff 157] subject, however, to be controverted 
Pa.—Welsh v. Crawford, 14 Serg.| U.S. 72,°15 SCt 491, 39 L. ed. 624]. | by proof of the insanity of the testa- 
& R. 440. Ind.—Bales v. Binford, 6 Blackf.|tor, or a want of any of the legal 
Eng.—Hennell v. Lyon, 1 B. & Ald. | 415, requisites under our acts of the 
182, 106 Reprint 67. Nebr.—Missouri Pac. R. Co. v.| Legislature.’ Snedekers v. Allen, 2 


19. Com. v. Brooks, 9 Gray (Mass.) 
299 


of error dism 154 
20. Catlin v. Underhill, 5 F. Cas. 


SCt 1149 mem, 38 


Baier, 37 Nebr. 235, 53 NW 913 [writ 
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[a] Certified copy of will admitted 
as secondary evidence.—Churchill v. 


U. S. 510 mem, 14 
L, ed. 1083 mem]. 


No. 2,523, 4 McLean 199; Lyon v. N. H.—Remick v. Butterfield, 31] Corker, 25 Ga. 479. 
Bolling, 14 Ala. 753, 48 AmD 122;|N. H. 70, 64 AmD 316. [b] Sworn copy of probated will 
Dibble -v. Morris, 26 Conn. 416; Kel- N. Y.—Jackson v. Robinson, 4|held inadmissible-—Ray v. Marriner, 
logge v. Kelloggs, 6 Barb. (N. Y.) 116.] Wend. 436. 3 ON Casashe 

{a] Examination line for line nec- [a] ack of seal.—Letters of ad- [ec] Florida statute.—Rev. St. 


essary.—Kellogg v. Kellogs, 6 Barb. 


ministration not authenticated by the 


(1892) § 1110, providing that ‘copies 


GNEYE) lel 6 seal of the court which granted | of all wills and letters testamentary 
21. Adamthwaite v. Synge, 1]|them have been held inadmissible as|or of administration, heretofore re- 
Stark. 183, 2 ECL 76. evidence. Tuck v. Boone, 8 Gill] corded in any public office of record 
22. <Ala.—Cofer v. Scroggins, 98] (Md.) 187. in this state, when duly certified to 
Ala. 342, 13 S 115, 39 AmSR 54; Glo- 25. U. S.—Darby Mayer, 10|by the keeper of said records, shall 


ver v. Hill, 85 Ala. 41, 4 S 613. 
Colo.—McAllister v. Peo., 28 Colo. 
156, 63° P* 308. 
Conn.—Hart v. Stone, 30 Conn, 94. 
Ga.—Copeland v. Jordan, 147 Ga. 


Ky.—Carmichal 
Bibb 484. 


M. F 
N. H.—Barstow 


Wheat, 465, 6 L. ed. 367 


Md.—Smith v. Steele, 
419 


Vv. 


be received as evidence in all the 


v. Elmendorf, 4/courts of record in this state,” is 
not applicable to wills and letters 
1 Harr. &| testamentary or of administration 


which were recorded after the adop- 


601, 95 SE 13; Brown v. Harden, v. Sprague, 40 N.| tion of the revised statutes. Thomas 

146 Ga. 513, 91 SE 771; Smith v.|H. 27; Farnsworth v. Briggs, 6 N.j|v. Williamson, 51 Fla. 332, 40 S 831. 

Ross, 108 Ga. 198, 33 SE 953. H. 561. : 27. Fla.—Coffee v. Groover, 20 Fla, 
Ill.—Teter v. Spooner, 279 Ill. 39, N. J.—Allaire v. Allaire, 37 N. J.| 64. 


116 NE 673; Chicago Terminal Trans- 


L. 312 [aff 39 N. J. 


yr a ead | Snedekers Md.—Hale v. Monroe, 28 Md. 98. 


5 . v. Winslow, 216 Ill. 166,|v. Allen, 2 N. J. L. 35. Miss.—Fotheree v. Lawrence, 30 
WT NG $15. piss 26. Cal.—Larco v. Casaneuava, 30] Miss. 416. 
Ind. T.—Breedlove vy. Dennie, 2] Cal. 560. diy) N. J.—Snedekers y. Allen, 2 N. J. 
Ind. T. 606, 53 SW 436. Fla.—Thomas v. Williamson, 51). 385. 
Ky.—Logan v. Troutman, 3 A. K.}-Fla. 332, 40 S $31. ‘ N. C.—Sutton v. Westcott, 48 N. 
Marsh. 66. Ga.—Roe v. Doe, Dudl. 168; Phil-|C. 283. . 
La.—Reynolds v. Rowley, 2 lLa.| lips v. Sey ie es es Lumber Co., 5 Fe ee v. Glover, 77 Tex. 
90. Ga. A. 634, ; : . ; 
ed. Mitchell v. Mitchell, 1 Gill 66. Md.—RKaborg v. Hammond, 2 Harr. Uae saber v. McKay, 17 Ont. 
Mo.—Gentry v. Field, 143 Mo. 399, | & G. 42. : Li ’ : 
: ilpi Mo.—Rodney v. McLaughlin, 97 [a] Proof of execution of will un- 
Mo PAM eee se a” Cat Mo. 426, 9 SW 726; Hubbard v. Gil- necessary.—Churchill vy. Corker, 25 
it. H— v. 7 N.| pin, 57 Mo, 441. Ga. 479. j : 
ae ase, ESAS iar Wiens nae H.—Farnsworth v. Briggs, 6 fol ei baa earth copy of Fee hae 
i ae i 3 Tex, 319;|N. H. 561. sufficiently atteste o entitle i 
woods ai Moose MGie a 185 SW N. J.—Allaire v. Allaire, 37 N. J.| probate as a devise of real estate is 


not admissible. Hale v. Monroe, 28 


623. 

Vt.—WNichols v. Bates, 6 Vt. 303. 

23. Ala.—Campbell v. Hughes, 155 
Ala. 591, 47 S 45, ji 

D. C.-—Mackey v. Baltimore, etc., 
RaGoe wo DrCi282efath lb? UU: 1S. 72; 


L. 312 [aff 39 N. J. L. 113]; Snedekers 
Wa AN Gitis eoeN edit ds e3.0% 

N. Y.—Fetes v. Volmer, 58 Hun 1, 
11 NYS 552; Mackinnon vy. Barnes, 66 
Barb. 91; Ackley v. Dygert, 33 Barb. 
176. 


Md. 98. 

[ec] Formal entry of judgment un- 
necessary.—Hansell v. Bryan, 19 Ga. 
Gi 

23. 55 Kan. 


Bowersock y. Adams, 


826 [22C.F.] 


risdiction may be presumed.?® In a proceeding by 
the surety on an administrator’s bond for an or- 
der directing a judgment nune pro tune releasing 
it from liability, a purported certified copy of a 
judgment of the probate court, not appearing in the 
record, is not admissible for any purpose.®° 

[§ 945] f. Justices’ Records. In some jurisdic- 
tions sworn copies of the entries in a justice’s docket 
have been held admissible as primary evidence,*? 
but in other jurisdictions sworn copies of justices’ 
judgments have been held admissible as secondary 
evidence only.*2. Under various statutory provisions 
transcripts from justices’ records certified by the 
justice himself or the proper custodian of the record 
have been held admissible;** but it has been held 
that a transcript certified by the justice is not evi- 
dence unless made so by statute, in the absence of 
which a justice’s record can only be proved by pro- 
duction of the original or by a sworn copy.** 

In the absence of proper authentication, a copy of 
entries of a docket of.a justice of the peace of a 
sister state is inadmissible,**> and it has also been 
held that a copy of the record of a trial by two jus- 
tices, constituting an examining court, certified as 
a copy by one of the justices, should not be received 
in evidence without proof that it is an examined 
copy.°° - 

[§ 946] g. Executions and Returns. A writ of 
execution, when returned to the court from which 
681, 41 P 971; League v. Henecke, | 290. 


Tex. Civ. A.) 26 SW 729. {[b] 
§ 4 Beall, 1 Litt. (Ky.) 


EVIDENCE | 


Transcript in form of state- 
ment.—A transcript of the record of | 564 
proceedings in a case beforea justice of 
the peace, certified by him to bea full 


Te One 
[§§ 944-948 


it issued, becomes a record of the court,?? and a duly 
certified,?* or sworn °° copy thereof may be used in 
evidence in the same way as copies of ether parts 
of the record. Certified copies of entries in an 
execution docket have been held admissible,*° al- 
though it has been also considered that an execu- 
tion issued by-a justice of the peace cannot be 
proved by a transeript from the docket, but the exe- 
cution itself or a certified copy thereof must be 
produced.41 > : 

[§ 947] h. Stenographers’ Notes and Records. 
Stenographie notes are not public records within the 
meaning of a statute providing for the admission 
in evidence of copies of publie records when prop- 
erly certified;*? and in the absence of a statutory 
provision for the certification of judicial proceed- 
ings by a court stenographer, his transeript of the 


‘testimony of a witness, although duly certified by 


him, is inadmissible as documentary evidence.*s <A 
transeript of a stenographer’s notes is, however, 
sometimes made admissible by statute.*# 

[§ 948] i. Copy of a Copy. As a general rule 
a certified copy of an official copy or other tran- 
seript of a record is not admissible in evidence.*° 
But it has also been held that ‘a transcript filed 
in the court to which a cause has been removed 
becomes a record of that court, and a duly certified 
transeript thereof is competent as evidence,**® that 
a copy of an officially certified copy of a judgment 


(Mass.) 406. a 
39. Bettis v. Taylor, 8 Port. (Ala.) 


[al Copy made out from memory 
inadmissible.—McGlinchey vy. Morri- 


29. Owings v. 
257. 

20. In re Fulsome, (Mo, .A.) 193 
Sw 618. 

81. Jones v. Davis, 2 Ala. 730; 
White v. Perrine, 1 Oh. Dec. (Re- 


print) 58, 1 WestLJ 397; Hibbs v. 

Blair, 14 Pa. 413; Welsh v. Crawford, 

14 Serg. & R. (Pa.) 440. 

Pratt v. Peckham, 25 Barb. 
- Cherry y. McCants, 7 

. 224. 

83. Ala— Burns vy. Campbell, 71 
Ala. 271. 

Ga.—Patterson v. Drake, 126 Ga. 
478, 55 SE 175; Bell v. Bowdoin, 109 
Ga. 209, 34 SE 339. 

Ind.— Yaeger v. Davis, 112 Ind. 
230, 13 “NB 707; “Steel v. “Pope, 6 
Blackf. 176. 

Towa.—Dupont y. Downing, 6 Iowa 
172. 

Ky.—Com. vy. Foster, 3 Metce. 1. 

Mich.—Goodsell v. Leonard, 23 
Mich. 374. 

Mo.—McDermott  v. 
Mo. 204. 

N. J.—Miller v. Miller, 5 N. J. L. 
508. 

N. Y.—Belgard v. McLaughlin, 44 
Hun 557; Wilkinson v. Vorce, 41 
Barb. 370; Pratt v. Peckham, 25 
Barb. 195; Maynard v. Thompson, 8 
Wend. 393; Townsend v. Chase, 1 
Cow. 115. 

Oh.—Peney v. Gilliland, Wright 38, 
39. 

Wash.—Kerstetter v. Thomas, 36 
Wash. 620, 79 P 290. 

“The original docket is not re- 
quired. In that book, the public have 
an interest, and it should remain 
stationary in the justice’s office, un- 
less public justice requires its re- 
moval into court. In such cases, 
strong circumstances must be shown 
to induce a court to order the re- 
moval of the book; and transcripts 


Barnum, 19 


are uniformly received.” Peney v. 
Gilliland, supra, | y 
fa] In an action for malicious 


prosecution, a transcript of the 
docket of the justice’s court, setting 
forth the proceedings of the court 
generally in a prosecution against 
the plaintiff, is admissible. Kerstet- 
ter v. Thomas, 36 Wash. 620, 79 P 


and complete transcript, is admissible 
as evidence, although the transcript 
is in the form of a statement made 
by the justice of what occurred in 


the case. Com. y. Foster, 3 Metce. 
(Ky.) 71. 
[ce] Proof of authenticity.—The 


authenticity of a transcript of a jus- 
tice’s docket is sufficiently estab- 
lished, where the same lacks a seal, 
by the evidence of the justice issuing 
the same, that it is a transcript of 
his docket in the case in question. 
Foster v. Peo.. 121 Til. A, 165. 

[d] In civil cases only.—Code § 
3634, making a certified statement of 
a justice’s docket presumptive evi- 
dence of the fact, does not apply to 
judgments of conviction in criminal 
cases, but only to civil proceedings. 
Burns v. Campbell, 71 Ala. 271. 

[e] Copy admitted as secondary 
evidence.—Tillotson vy. Warner, 3 
Gray (Mass.) 574. 

34. Palmer v. Parker, 52 Fla. 389, 
42 S 398; Magee v. Scott, 32 Pa. 539. 

835. Rigler v. McClure, 189 Mo. A. 
710, 175 Sw 256. 


36. Geohegan vy. Eckles, 4 Bibb 
(Ky.) 5. 

37. See cases infra notes 88, 39. 

[a] Sufficiency of return imma- 


enema Te v. Thatcher, 32 N. J. L. 


38. Ala.—Woodward y. Harbin, 1 
Ala, 104. 
Fla.—Mansfield v. Johnson, 51 Fla. 


239, 40 S 196, 120 AmSR 159. 
Ga.—Cannon y. Gorham, 13 Ga. 
167, 168, 71 SE 142, AnnCas1912C 39 
LetieCyeqt 
Ind.—Hobson y. Doe, 4 Blackf. 487. 
hoe ee v. Wolcott, 4 Allen 
N. H.—Newbury Bank v. Eastman, 
44 N.-H. 431. 
Ne C.—Pigot v. Davis, 10 N. C. 
a C.—Tobin v. Seay, 4 8. © L. 
70. 
BPS fio es a v. Heineberg, 43 Vt. 
[al 


Copy certified by register of 
deeds.—Dooley v. Wolcott, 4 


Allen 


son, 1 Wyo. 105. 

40. Schleicher vy. Markward, 61 
Tex. 99; Portis v. Ennis, 27 Tex. 574. 

[a] Lost execution.—Where it 
becomes necessary to prove that a 
lost execution was issued, a tran- 
script from the execution docket is 
pomipeibis: Becker v. Quigg, 54 Ill. 

41. Snyder vy. Norris, 6 Blackf. 
(Ind.) 33. 

42. Hardeman vy. English, 79 Ga. 
387, 5 SH 70; Smith v. State, 42 Nebr. 
356, 60 NW 585. 

43. Hardeman v. English, 79 Ga. 
387, 5 SE 70; Smith v. State, 42 Nebr. 
356, 60 NW 585 [dist Omaha v. Jen- 
sen, 385 Nebr. 68, 52.NW-~ 8388, | 37 
AmSR 432; Spielman v. Flynn, 19 
Nebr. 342, 27 NW 224]; Lipscomb vy. 
Lyon, 19 Nebr. 511, 27 NW 781. 

44, Oklahoma, R. Co. vy. Boles, 30 
Okl, 764, 120 P 1104. 

45. Conn.—Betts v. New Hartford, 
25 Conn’, 1.80; 

Il].—Dixon v. Smith-Wallace Shoe 
Co., 283 Ill. 234, 119 NE 265: 

Iowa.—Sternburg y. Callanan, 14 
Iowa 251. 

Kan.—Drumm y. Cessnum, 58 Kan. 
3318 491 P78, 

Yee He v. Macey, 2 B. Mon. 

La.—Ruddock Cypress Co: Vv. 
Peyret, 113 La, 867, 37 S 858. 

Mont.—Stephens v. Nacey, 49 Mont. 
230; 141 P 649. 
wen Y.—Wilson vy. Conine, 2 Jonns. 

Or.—Goddard vy. Parker, i0 Or. 102. 

W. Va.—Carmichael vy. Reed, 76 
W. Va. 672, 86 SE 662, 665 [eit 
Cyc]. 

Can.—Steel Co. v. Bartlett, 35 Can. 
S. Cr527, 

[a] Copy of proceeding in which 
another is an exhibit—A record of 
the county court cannot be proved 
by the transcript of the record of a 
chancery suit in which the record 
of the county court is an exhibit, as 
that is but the copy of a copy. Gar- 
rett v. Ricketts, 9 Ala, 529. 

46. Bettis v. Logan, 2 Mo. 2. 


For later cases developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 948-955] : 


has been held admissible as secondary evidence, 
where the original records of the court had all been 
destroyed and where there was no evidence of the 
existence of the certified copy,47 and that the copy 
of an official transcript of lost papers preserved 
in the office of the clerk of the court, duly cer- 
tified, is competent and sufficient evidence of their 
contents.*§ 

[§ 949] j. Copy of Unrecorded Order. Under 
a statute which requires all judgments, ete., of a 
court to be entered of record by the clerk of the 
court, the record entry of a judgment is indispen- 
sable to furnish the evidence of it when it is made 
the basis of a claim or defense in another court, 
and hence copies certified by the clerk of original 
detached orders which do not appear to have been 
entered of record are not admissible.*® 

[§ 950] k. Incomplete Copies. The rules with 
respect to the admissibility of incomplete copies of 
judicial records -or copies of parts of the record 
only, are the same as with respect to the record 
itself, and for purposes of convenience the decisions 
bearing upon such copies are cited among those 
with relation to the originals, without distinction.®° 

[§ 951] 1. Errors or Omissions in Transcript— 
(1) Clerical Errors. A certified copy of a judicial 
record is not inadmissible because of clerical error, 
either in making out the original record or in tran- 
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[22.C.J.] 827 
scribing it, if the context clearly shows the purport 
of the document.5+ 
_[§ 952] (2) Omission to Copy Seal. The omis- 
sion to copy the seal to an original execution has 
been held not to render the transcript thereof in- 
admissible in evidence,*? especially if a seal to the 
original was not required by law.®* Where a clerk’s 
attestation states that the seal of the court was af- 
fixed to an original judicial record and the tran- 
script bears a scroll with the word ‘‘seal’’ inclosed, 
it is sufficient.®4 

[§ 953] (3) Omission of Judge’s Signature or 
Title. The fact that a certified copy of a judicial 
proceeding omits the signature of the judge to the 
record will not render the copy inadmissible,>> espe- 
cially if the signature of the judge was not neces- 
sary to the validity of the original record;°* and the 
same rule has been applied to an omission to add 
the title of the judge’s office.57 

[§ 954] (4) Correction of Errors. An obvious 
error in the copy, which is within the knowledge of 
a witness, may be corrected, without the necessity 
of comparing the corrected copy with the record 
after the change.°® 

[§ 955] 3. Public Grants and Land Office Rec- 
ords—a. In General. Duly certified copies of land 
office records are admissible in evidence,®® in all 
eases in which the originals would be evidence,®° 


47. Nash v. Williams, 20 Wall. 
(U. S.) 226, 22 L. ed: 254; MclLana- 
han vy. Blackwell, 119 Ga. 64, 45 SE 
785; Bell v. Bowdoin, 109 Ga. 209, 
34 SE 339; Sternburg v. Callanan, 
14 Iowa 251; Joslyn vy. Pulver, 59 
Eun 129,13. NYS) 311, Laft- 128 N.Y. 
$34, 28 NE 604]; Jackson v. Cole, 4 
Cow. (N. Y.) 587. 


[a] Proof of loss of original nec- 
essary.—Sternburg v. Callanan, 14 
Iowa 251. 

48. Eagle, etc., Mfg. Co. v. Brad- 
ford, 57 Ga. 249. 

49. Tourtelot v. Booker, (Tex. 
'Civay) Andi ei60 SSW. ..298; - Deague sv. 


Swasey, 46 Tex. Civ. A. 151, 102 SW 


458; International, etc, R. Co. v. 
Moore, (Tex. Civ. A.) 32 SW 379. 
50. See supra §§ 929-933. 


51. Daniel v. State, 114 Ga. 533, 
40 SE 805; Gustavus v. Dahlmer, 98 
Misc. 462, 163 NYS 132. 

[a] Date.—(1) Where the date of 
a certified copy has by a manifest 
clerical error been improperly tran- 
scribed, and the true date is obvi- 
ously inferable from other parts of 
the record, the error may be disre- 
garded and the copy received in evi- 
dence. Head v. Woods, 92 Ga. 548, 
17 SE 928. (2) But an abstract of 
judgment giving the date as of the 
September term, 1889, the true date 
being October 2, 1888, and certified 
by the clerk in April, 1889, has been 
held inadmissible. Rushing v. Wil- 
Tis, (Tex. Civ. A.) 28 SW_ 921. 

52. Dowdle v. Stalcup, 25 N. C. 45. 
Earle v. Thomas, 14 Tex. 583. 
State v. Bailey, 7 Iowa 390. 

55. Anderson v. Ackerman, 88 Ind. 
481; Adams v. Lee, 82 Ind. 587; King 
v. Duke, (Tex. Civ. A.) 31 SW_ 335. 

[a] Supplementing copy.—Where 
a copy of the record of a suit is in- 
troduced without the judge’s signa- 
ture to the judgment, and another 
copy of the judgment is obtained 
and filed with the signature, the rec- 
ord will then be taken as complete 
and authentic, especially where the 
date, amount, and number, of such 
judgment corresponds with the other 
parts of the record. Dazangerfiell v. 
Thruston, & Mart. N. S. (a.) 232. 

56. Secombe v. Steele, 20 How. 
(U. S.) 94, 15 L. ed. 833; Stacks v. 
Crawford, 43 Nebr. 662. 88 NW 852; 
Seott v. Rohman. 43 Nebr. 618, 62 


NW 46, 47 AmSR 767;._ Fouts v. Mann, | 


15 Nebr. 172, 18 NW 64. 


“It was of no importance, whether 
the record of the prosecution against 
Ackles, was signed by the president 
judge or not. That signature adds 
no validity to the record. It is re- 
quired to be made, that the court 
shall be compelled to see that the 
clerk keeps up the records with the 
business transacted, as nearly as is 
practicable. The record made out by 
the clerk would be evidence, though 
not signed by the judge. An exem- 
plification of it might properly be 
made, and sent abroad for use, be- 
fore such signature. Affixing the 
Signature in court was not necessary, 
but did not vitiate.”’ Osburn vy. 
Laken (a Ow ode eo A: 

57. Hiliott v. Cronk, 13 Wend. 
QGNeayi): 3d 

58. State v. Grace, 86 Vt. 470, 86 
A 162, 

59. U. S—Howard vy. Perrin, 200 
ULeSraile2 Op SCty1954050 Ube edarsi4, 
[aff 8 Ariz. 347, 76 P 460]; Airhart 
v. Massieu, 98 U. S. 491, 25 L. ed. 213; 
UW. Sea VALLI Oi Ue een oy donkeys 
ed. 952; Best v. Polk, 18 Wall. 112, 
21 L. ed. 805; U. S. v. Perchman, 7 
Pet: 51, 85. ed, 604. 

Ala.—Wiley v. Wilhite, 79 S 110; 
Russell v. Holman, 156 Ala. 432, 47 S 
205; Innerarity v. Mims, 1 Ala. 660. 

Cal.—Gregory v. McPherson, 13 
Cal. 562. 


Fla.—Ropes v. Kemps, 38 Fla. 233, 
20 S 992. 

Ill.—Wyman vy. Chicago, 254 Il. 
202, 98 NE 266; Black v. Chicago, 
etc., R. Co., 237. 111.,500, 86 NE 1065; 
Seely v. Wells, 53 Ill. 120. 

Ind.—Bonewits v. Wygant, 75 Ind. 
41. 

Ky.—Kentucky Seminary v. Payne, 
Sy Dabs MOD L6L: 

La.—Franklin v. Woodland, 14 La. 
Ann, 188; Judice v. Chrétien, 3° Rob. 
15; Seymour v. Cooley, 3 Mart. N. S. 
396. 

Md.—Casey v. Inloes, 1 Gill 430, 39 
AmD 658; Lee v. Hoves, 1 Gill 188. 

Miss.—Fore v. Williams, 35 Miss. 


doe 
Peers v. Deluchi, 21 Nev. 164, 


Nev. 
26 P 228. ; 
N. C.-—Richards v. W. M. Ritter 
Lumber Co., 158 N. C. 54, 73 SE 485, 
AnnCas1913D 313; Clarke v. Diggs, 
IS Ne Gy 159) 44-AmD: 13: 
Pa.—Anderson v. Keim, 10 Watts 
251: Oliphant v. Ferren, 1 Watts 57. 
S.-D:.— Redwater Land, ete., Co. v. 


Reed, 26 S. D. 466, 128 NW 702. 

Tex.—Davidson v. Ryle, 103 Tex. 
209, 124 SW 616, 125 SW 881 [rev 
(Civ. A.) 116 SW 823]; Smithers v. 
Lowrance, 100 Tex. 77, 93 SW 1064 
{rev (Civ. A.) 91 SW 606]; Texas 
Mexican R. Co. v. Jarvis, 69 Tex. 527, 
7 SW 210; Allen: v.. Hoxey, .37 Tex. 
320; Houston v. Perry, 3 Tex. 390; 
Magee v. Paul, (Civ. A.) 159 SW 325; 
Whitaker v. Browning, (Civ. A.) 155 
SW 1197; Robertson v. Brothers, 
(Civ. A.) 139 SW 657; Allen v. Clear- 
man, 60 Tex. Civ. A. 589, 128 SW 
1140; McKee v. West, 55 Tex. Civ. A. 
460, 118 SW 1135; Keith v. Guedry, 
(Civ. A.) 114 SW 392; Kirby v. Hay- 
den, 44 Tex. Civ. A. 207, 99 SW 746; 
Trimble v. Borroughs, 41 Tex. Civ. A. 
554, 95 SW 614; Rogers v. Mexia, 
(Civ. A.) 36 SW 825; Holt v. Mave- 
rick, (Civ. A.) 24 SW 532. 

[a] School lands.—A copy of the 
classification and appraisement of 
school lands, certified by the com- 
missioner of the general land office 
to be a true and correct copy, with 
the further statement that it was 
‘made under the act of 1895 and in 
use from about 1897 to about 1902,” 
is admissible in evidence. Smithers 
v. Lowrance, 100 Tex. 77, 93 SW 1064 
[rev (Civ. A.) 91 SW 606]. 

[b] A certified copy Of a copy is 
not admissible in evidence. Law- 
rence v. Grout, 12 La. Ann. 835; State 
v. Cardinas, 47 Tex. 250. 

60. Ill.—lLee, v. Getty, 26 Ill. 76. 

Ind.—Smith v. Mosier, 5 Blackf. 51. 

Mo.—Chaput v. Pickel, 250 Mo. 578, 
157 SW. 613. 

Pa.—Penn y. Hartman, 2 Dall. 230, 
1 L. ed. 360. 

Tex.—Allen v. Hoxey, 37 Tex. 320; 
Magee v. Paul, (Civ. A.) 159 SW 325; 
Dupree v. Frank,’ (Civ. A.) 39 SW 988 
{rev on other grounds 91 Tex. 66, 40 
SW 962]. 

Wis.—MecLane vy. 35 Wis. 
27, 

{al If the original would be inad- 
missible the copy is also inadmissi- 
ble... Penn v. Hartman, 2 Dall. .(Pa.) 
230, 1 L. ed. 360; Paschal v. Perez, 7 
Tex. 348. ‘ 

[b] A concession made by one 
without authority and not confirmed 
by any authorized representative of 
the foreign government to whom the 
territory included in the grant then 
belonged is not a muniment of title, 
and a copy thereof is inadmissible. 


Bovee, 
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provided the record was one which was authorized 
It is usually held that such copies may 
be read in evidence without producing or account- 
ing for the originals,®? although there is authority 


by law.° 


for a contrary view.®* 


[§ 956] b. Patents and Grants. 
ies of patents or grants, on file in the land office, 
are admissible in evidence,°* sometimes by virtue 
But this rule is subject to 


of express statute.® 
the limitation that the patentees 


those claiming under them, who would be entitled 
to possession of the originals cannot use such a copy 
without showing the loss of the original or account- 


Chaput v. Pickel, 250 Mo. 578, 157 
SW 613. i 
[ec] A notice from the commis- 


sioner of the general land office to 
the state treasurer of the cancella- 
tion of a lease of school land was 
not a part of the records of the 
state treasurer’s office, so as to ren- 
der a certified copy thereof admissi- 
ble in evidence, although the copy re- 
tained by the commissioner of the 
general land office would be a record 
of his office. Trimble v. Burroughs, 
41 Tex. Civ. A. 554, 95 SW 614. 

61. Carrington v. Potter, 37 Fed. 
767; Stephenson v. Reeves, 92 Ala. 
582, 8 S 695. i 

62. U. S.—Patterson v. Winn, 5 
Pet. 233, 8 L. ed. 108. 

Ala.—Beasley v. Clarke, 102 Ala. 

254, 14 S 744; Ross v. Goodwin, 88 
Ala. 390, 6 S 682; Woodstock Iron 
Co. v. Roberts, 87 Ala. 4386, 6 S 349 
foverr Jones v. Walker, 47 Ala. 175]; 
Hines v. Greenlee, 3 Ala. 73. 
Tll.— Lee v. Getty, 26 Ill. 76. 
Kan.—Bernstein y. Smith, 10 Kan. 
60. : 

Mo.—Avery v. Adams, 69 Mo. 603; 


Barton v. Murrain, 27 Mo. 235, 72 
AmD 259. 

Tenn.—State v. Cooper, (Ch.) 53 
SW 391. 

68. Covington v. Berry, 76 Ark. 


460, 88 SW 1005; Carpenter v. Smith, 
76 Ark. 447, 88 SW 976; Boynton v. 
Ashabranner, 75 Ark. 415, 88 SW 566, 
1011, 91 SW 20; Hensley v. Tarpey, 
7 Cal. 288; Stephenson v. Doe, 8 
Blackf. (Ind.) 508, 46 AmD_ 489; 
Smith v. Mosier, 5 Blackf. (Ind.) 51. 

64 U. S.—Hanrick v. Barton, 16 
Wall. 166, 21 L. ed. 350; Patterson v. 
Winn, 5 Pet. 233, 8 L. ed. 108. 

Ala.—Beasley v. Clarke; 102 Ala. 
254, 14 S 744; Ross v. Goodwin, 88 
Ala. 390, 6 S 682; Woodstock Iron 
Co. v. Roberts, 87 Ala. 436, 6 S 349 
{overr Jones v. Walker, 47 Ala. 175]; 
Hines v. Greenlee, 3 Ala. 73. 

Fla.—Ropes v. Kemps, 88 Fla. 233, 
20 S 992. 

Ga.—Reppard v. Warren, 103 Ga. 
198, 29 SE 817. 

Tll—Wyman v. Chicago, 254 Til. 
202, 98 NE 266; Lane v. Bommel- 
mann, 17 Ill. 95. 

Kan.—Bernstein vy. Smith, 10 Kan. 
60. 

La.—Le Bleu v. North American 
Land, etc., Co., 46 La. Ann. 1465, 16 
S 501. 

Mich.—Lacey v. Davis, 4 Mich. 140, 
66 AmD 524. 

Mo.—Chilton v. Nickey, 261 Mo. 
232, 169 SW 978; Avery v. Adams, 69 
Mo. 603; Barton v. Murrain, 27 Mo. 
235, 72 AmD 259. 

N. Y.—New York Cent.,' etc:, R. Co. 
v. Brockway Brick Co., 10 App. Div. 
387,,41 NYS 762 [aff 158 N: Y. 470; 
53 NE 2091; McKineron v. Bliss, 31 
Barb. 180. [laff 21. N. -Y../206]. 

N. C—Marshall v. Corbett,. 137 
Ne C. 555, 50 SE 210; Strickland v. 
Draughan, 88 N. C. 315; Archibald v. 
Davis, 49 N. C. 133; Clarke v. Diggs, 
28 N. C. 159, 44 AmD 73; Candler v. 
Iuunsford, 20 N. C. 142. 

Okl.—Mullen vy. Howard, 
HOt, dAowuee s609. 

Pa.—Carkhuff v. Anderson, 3 Binn. 
4, 


43 Okl. 
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[§ 957] c. 
Certified cop- 


or grantees, or 
[§ 958] 


Tex.—Ney v. Mumme, 66 Tex. 268, 
17 SW 407; McClelland v. Moore, 48 
Tex. 355; Dikes v. Miller, 25 Tex. 
Suppl. 281, 78 AmD 571; Hollifield v. 
pe 4 el Tex: Civ. A. 288%) "T1 SW 

‘ 


Utah.—Tate v. Shaw, 35 Utah 240, 
99 P 1607; Tate vy. Rose, 35 Utah 
229,99 7 1008. 


Va.—Lee v. Tapscott, 2 Wash. (2 
Va) 2216. 
W. Va.—William James’ Sons Co. 


Ver Crouch (cu VWie- Viele (04 e oor Sao, 

[a] Loss of original.—The orig- 
inal of a government patent being 
lost, an official copy under seal is 
admissible evidence. Lacey v. Davis, 
4 Mich. 140, 66 AmD 524. 

[b] The copy of a warrant for 
land sent by the surveyor-general to 
the deputy to be executed is evidence. 
Motz v. Bolard, 6 Serg. & R. (Pa.) 
210. 

[c] Copy of patent from records 
of another state—A copy from the 
register’s office of Virginia of a pat- 
ent which issued prior to the separa- 
tion of Kentucky is valid evidence in 
the latter state. Gholson y. Lefevre, 
Litt. Sel. Cas. (Ky.) 191; Hedden v. 
Overton, 4 Bibb (Ky.) 406. See also 
Ott v. McHenry, 2 W. Va. 73 (apply- 
ing the same rule in West Virginia). 

[dad] Presumption as to seal.—A 
copy of a Virginia grant, certified by 
the auditor of West Virginia or the 
register of the Virginia land office, 
is admissible as evidence of title, 
although it does not indicate that the 
grant bore a seal, a presumption that 
the original was under seal arising 
from the recordation thereof and the 
recital that the governor had affixed 
the seal. William James’ Sons Co. 
Vi (Crouch 12) Whe aul 4. LOLS ela. 
To same effect Keaton v. Hamilton, 
264 Mo. 564, 175 SW 967; Howell v. 
Hurley, 170 N.C; 402, (87 SEP 107. 

[e] Copy must be complete.—Rev. 
Code (1905) § 1596, providing that 
abstracts of grants filed in the office 
of the secretary of state, certified 
by him as true copies, shall be ad- 
missible in evidence like the original, 
does not make the abstract better 
evidence than the registration of the 
original in the designated county; 
and where the grant recorded in the 
county shows a countersigning by 
the secretary of state, per his chief 
clerk, an abstract, not containing the 
countersigning by the clerk, cannot 
be_ received in evidence to show a 
valid grant. Richards v. W. M. Rit- 
ter Lumber Co., 158 N. C. 54, 73 SE 
485, AnnCas1913D 313. 

{[f]. The fact that a patent has 
not been recorded in the county 
where, the land lies does not preclude 
it, or a duly certified copy from the 
land office, from being received in 
eyae gues: Jones v. Phillips, 59 Tex. 

65. Cal.—Eltzroth v. Ryan, 89 Cal. 
135, 26 P 647. 
ier ene v. Hodnett, 22 4a. 

Ind.—Nitche v. Earle, 117 Ind. 270, 
19 NE 749. 

Ky.—Sneed v. Ward, 5 Dana 187. 

Tex.—Van Sickle yv. Catlett, 75 Tex. 
404, 18 SW 81. 

€6. Covington y. Berry, 76 Ark. 


ing for its absence.*® 
of a state has no reference to United States land 
patents a certified copy of the record of such a pat- 
ent is not evidence.** 

Maps and Surveys. 
of a map or survey on file in the land office is usu- 
ally held admissible in evidence,®* with the same 
effect as the original,®® provided the original has 
been so approved and recorded as to become a ree- 
ord of that office.” - 

d. Official Correspondence. 
statute providing that duly certified copies of land 
office records shall be received in evidence equally 


I§§ 955-958 


Where the recording statute 


A certified copy 


Under a 


460, 88 SW 1005; Carpenter v. Smith, 
76 Ark. 447, 88 SW 976; Boynton v. 
Ashabraner, 75 Ark. 415, 88 SW 1011, 
91 SW 20; Candler v. Lunsford, 20 
N. C. 142; Clawson v. Wilkins, (Tex. 
Civ. A.) 93 SW 1086. 


67. Curtis v. Hunting 6 Iowa 536. 

68. U. S.—Meehan v. Forsyth, 24 
How. 175, 16 L. ed, 730. 

Ala.—srue v. McMillan, 175. Ala. 
416, 57 S 86. 

Cal.—Goodwin v. McCabe, 75 Cal. 
584, 17 P 705. 

Iowa.—Keller v. Harrison, 139 
Iowa 383, 116 NW 327. 

Ky.—Tennis Codi Co. v. Napier, 


XS 
142 Ky. 719, 1385 SW 295. 
Md.—Thornton Vv. Edwards, 1 
Harr. & M. 158. 


eh ae POSE v. Campau, 4 Mich. 
Miss.—Sessions y. Reynolds, 15 
Miss. 130. 
Mo.—Wood v. Nortman, 85 Mo. 
298; Wilhite v. Barr, 67 Mo. 284. 
Pa.—Wolf v. Goddard, 9 Watts 


544; Davis v. White, 3 Yeates 587; 
Hewes v. McDowell, 1 Dall. 5, 1 L. ed. 
12. 

Tenn.—State v. Cooper, (Ch.) 53 
SW 391. , 

Tex.—Breckenridge y. Neill, 26 Tex. 
101; Hollingsworth v. Holshousen, 
17 Tex. 41; Thatcher v. Matthews, 
(Civ. A.) 183 SW 810; McCormack v. 
Crawford, (Civ. A.) 181 SW 485; My- 
ers v. Moody, (Civ. A.) 122 SW 920; 
Sullivan v. Solis, 52 Tex. Civ. A. 464, 
114 SW 456; Rogers v. Mexia, (Civ. 
A.) 36 SW 825; Houston, ete., R. Co. 
BR ae 2 Tex, Civ. A. 437, 21 SW 

Va.—Pollard v. Lively, 4 Gratt. (45 
Va.) 73. 

Ont.—Nicholson v. Page, 27 U. C. 
Orne LS. 

[a] A certified Sketch from a map 
in use in the. general land office at 
the time the land in suit was located 
purporting to show the block of 
which the land in suit is a section 
with reference to the adjacent sur- 
veys on three sides is admissible as 
evidence of whatever appears there- 
on. Finberg v. -Gilbert, (Tex. Civ. 
A.) 124 SW 979. 

{b] To show date.—Where two of- 
fice copies of a patent showed that 
it was based on surveys of different 
dates, the correct date was properly. 
shown by a copy of the original sur- 
vey. Tennis Coal Co. v. Napier, 142 
Ky. 719, 135 SW 295. 

[c] Certified copy of a certificate 
of resurvey admissible.—Thornton v. 
Edwards, 1 Harr. & M. (Md.) 158. 

[d] Copy of a copy.—A plat of 
survey purporting to be an extract 
from an approved map of a particu- 
lar township, certified by the register 
of the land office, is inadmissible as 
evidence, it being only the copy of a 
copy and therefore not the best evi- 
dence. Lawrence v. Grout, 12 la. 
Ann. 835. 

[fe] A copy not sworn to is not 
admissible. Hamner v. Eddins, 3 
Stew. (Ala.) 192; Rector v. Welch, 1 
Mo. 334. 

Eve 


69. Rierson v. St. Louis, 
coo Patrick v. Nance, 26 Tex. 
98. 


etc., 
Co. 590 Kans 32, 51 PT90i: 


nw 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


al 
§§ 958-963] 


with the originals, certified copies of official letters 
on record in the land office are admissible in evi- 
dence ;** and where the official character of the let- 
ter 1s apparent upon its face, it is unnecessary for 
the certifying officer to state in his certificate that 
it is the copy of an official letter.72 A certified 
copy of a letter received by the register or receiver 
of the United States land office has been held ad- 
missible,** but it has also been held that certified 
copies of letters written to the land commissioners 
are not competent evidence in the absence of proof 
that the letter from which a copy was made was 
written by the person by whom it purports to have 
been written.** 

[§ 959] e. Transfers and Assignments. Copies of 
assignments of land claims, filed in the general land 
office, and certified by the land commissioner are ad- 
missible in evidence,’® provided such assignments 
constitute a portion of the records of that office.7® 

[§ 960] f. Private Papers in Land Office. The 
certificate of the commissioner of the general land 
office will not give legal authenticity to papers which 
are mere private property, and which do not belong 
to the archives of his office.” 

[§ 961] g. Extracts. <A certified extract from 
a paper in the land office is usually held admis- 
sible,?8 if it appears to contain all that relates to 
the subject in controversy,’® nor is it necessary that 

71. Ala.—Holmes yv. 


State, 108 
Alla) .24,)18S 529. [a] Assi 


EVIDENCE 


Civ. A.) 25° SW 1102: 
ents of land certifi- 


[22C.J.] 829 
it should show by whom, or when, it was made, the 
presumption being in favor of its regularity.° There 
is, however, authority for the contrary view,’! and 
where a negative use is intended to be made of 
such an extract it is properly rejected.®2 

[$ 962] h. Duplicate or Second Copy. A du- 
plicate patent ** or receipt,** or a second original,*® 
is of as high authority as the original. But it has 
also been asserted that a second copy of a title, 
issued to the interested party for his protection 
and to serve him as evidence of his title, was not 
designed to be in the official eustody of the commis- 
sioner of the general land office, and therefore a 
certified copy of it, from the general land office, was 
not admissible.*® 

[§ 963] i. Form and Sufficiency of Copy. In 
order that the copy may be received in evidence it 
should contain whatever the law requires to be re- 
corded as a part of the instrument.8’ It is there- 
fore necessary that a signature in some form should 
appear,** but the seal is no part of the patent and 
need not be copied.®® A copy of a patent is ad- 
missible without a map to which the patent refers, 
where the land may be identified without reference 
to the map.®° A variance as to date between a pat- 
ent and a certified copy thereof does not affect the 
admissibility of the latter. The question of its iden- 
tity is to be determined under all the evidence.®! In 


Thornton v. Smith, 88 Ark. 543, 115 
SW 677; Reich vy. Berdel, 120 Ill. 499, 


C@ali——Peo. v1 Hagar,-52> Calsl7L. 
Iowa.—Bellows v. Todd, 34 lowa 


Kan.—Darey v. McCarthy, 35 Kan. 
722, 12 RP 104, 2 

Miss.—Davis v. Freeland, 32 Miss. 
645. 
Okl.—Hibbard v. Craycraft, 32 Okl. 
NGOs Leiden Pal OS: 

Tex.—McKee v. West, 55 Tex. Civ. 
A. 460, 118 SW 1135; Trimble v. Bur- 
roughs, 41 Tex. Civ. A. 554, 95 SW 
614; Flynt v. Taylor, (Civ. A.) 91 
SW 864 [rev on other grounds 100 
Tex. 60, 93 SW 423]. 

72. Darcy v. McCarthy, 35 Kan. 
Tes 2P a0. 

73. Wibbard v. Craycraft, 32 Okl. 
NGOS eb2t P1198. 

74, Klynt v. Taylor, (Civ. A.) 91 
SW 864 [rev on other grounds 100 
Tex. 60, 93 SW 423]. 

75. Bell v. Kendrick, 25 Fla. 778, 
6 S 868; Clark v. Hall, 19 Mich. 356; 
Mason v. McLaughlin, 16 Tex. 24; 
McKee v. West, 55 Tex. Civ. A. 460, 
118 SW 1135; Sayward v. Gardner, 5 
Wash. 247, 31 P 761, 33 P 389. 

[a] A transfer of a lease of school 
lands, being a record of the land of- 
fice in which it is filed, certified cop- 
jes thereof: were admissible as prima 
facie evidence in an action to try 
title to the land in question. McKee 
v. West, 55 Tex. Civ. A. 460, 118 SW 
1135. 

[b] Amcient document.—A certi- 
fied copy from the general land of- 
fice of a transfer of a land certificate, 
indorsed on the certificate, and at- 
tested by two witnesses, the trans- 
fer being dated 1838, and the certifi- 
cate being approved in 1859 by the 
commissioner of claims, and filed in 
the land office in 1873, is admissible 
as an ancient instrument, delivery 
being inferable from its attestation 
by two witnesses. Huff v. Crawford, 
(Civ. Ad) 32 SW O92 [Tevi-on! other 
grounds 89 Tex. 214, 34 SW 606]. 

[c] Assignment ‘on back of condi- 
tional certificate-—When an assign- 
ment of a conditional certificate for 
land was made on the back of it, and 
it was then deposited in the land of- 
fice, from which it could not be taken, 
an affidavit of the fact was sufficient 
to render a certified copy admissible. 
Graham v. Henry, 17 Tex. 164. 

76. Lott v. King, 79 Tex. 292, 15 
SW 2313) Halbert *v., Carroll, (Tex, 


cates (1) left in the general land of- 
fice to procure a patent were, form- 
erly, not admissible in evidence as 
“copies of records,” until constituted 
and recognized as records by _ the 
issuing of the patent. Short v. Wade, 
25, Lex, bil0) (2) Butyby athe (act of 
June 2, 1873 § 4, all transfers of land 
certificates on file in the land office, 
and coming within its terms, are 
made archives, and certified copies 
thereof are admissible in evidence. 
Parker v. Spencer, 61 Tex. 155; Bur- 
kett v. Scarborough, 59 Tex. 495; 
Stokes v. Riley, 29 Tex. Civ. A. 373, 
68 SW 703. 

[b] A deed of a grantee of the 
state cannot be considered as be- 
longing to the archives of the state, 
so as to be proved by a copy made 
by the land agent. Hammatt v. Hm- 
erson, 27 Me. 308, 46 AmD 598. 

77. Lanning v. Dolph, 14 F. Cas. 
No. 8,073, 4 Wash. C. C. 624; Rogers 
Vi, Pettus, 80 Dex.,, 425, 25 SW 710985 
Hatchett v. Conner, 30 Tex. 104; 
Mapes v. Leal, 27 Tex. 345; Herndon 
v. Casiano, 7 Tex. 322. 

[a] Certified copies of ex parte 
affidavits on file in the land Office, 
made to procure the issuance of a 
duplicate land certificate, are not ad- 
missible to prove the facts therein 
recited; but they are admissible to 
identify the duplicate and original. 


Magee. v.. Paul, .¢bex.,.Civ. ~A;), .159 
SW 325. 
78. U. S.—Polk v. Wendell, 5 


Wheat .293,6 0) i COs Oa Lev LO e cH. 
Cas. No. 11,251, Brunn. Coll. Cas. 168, 
2 Overt. (Tenn.) 433]. 

Ark.—Finley x. Woodruff, 8 Ark. 
328, 

Mich.—Tillotson v. Webber, 96 
Mich. 144, 55 NW 837. 

N. C.—Strickland v. Draughan, 88 
N. C. 315; McLenan vy. Chisolm, 64 
INGE Oa Sic. 

Pa.—Jennings v. McDowell, 25 Pa. 
387; De France v. Stricker, 4 Watts 


327. 

79. Farr v. Swan, 2 Pa. 245. 

80. Farr v. Swan, 2 Pa, 245. 

81. Griffith v. Evans, 11 F. Cas. 
INO. eo sece oltre. ©. L662 Grimith: -v. 
Tunckhouser, 11 F. Cas. No. 5,823, 
Pet CoC. 4138) rallet_yv. Wislava, 3 


Stew. & P. (Ala.) 105. 


. 82. Polk v. Wendell, 5 Wheat. (U. 
S.) 293, 5 L. ed. 92. 
83. Hines v. Greenlee, 3 Ala. 73; | 


11 NE, 912: 

[a] Mlustration.—Under Ill. Rev. 
St. (1874) c 122 § 97, providing that 
“purchasers of common school lands, 
their heirs and assigns, may obtain 
duplicate copies of their certificates 
of purchase and of patents, upon fil- 
ing affidavit with the Auditor 
- . . proving the loss or destruction 
of the original; and such copies shall 
have all the force and effect of the 
originals,’ a duplicate copy of a pat- 
ent is admissible. Reich v. Berdel, 
120 Ill. 499, 11. NE 912. 

[b] A duplicate deed of state 
land, issued on the loss or destruc- 
tion of the original by the state land 
commissioner, duly authenticated, is 
admissible in evidence of title in the 


purchaser. Thornton v. Smith, 88 
Ark. 543, 115 SW 677. 

84. Stone v. McMahan, 4 Greene 
(Iowa) 72; Burlerson v. Teeple, 2 


Greene (Iowa) 542. 

85. McPhaul v. Lapsley, 20 Wall. 
(U. S.) 264, 22 L. ed. 344; .Blythe v. 
Houston, 46 Tex. 65; Titus vy. Kimbro, 


8 Tex. 210; Herndon vy. Casiano, 7 
Tex. 322. 
86. Paschal v. Perez, 7 Tex. 348. 


87. Hedden y. Overton, 4 Bibb 
(Ky.) 406. 
88. McGarrahan v. New Idria Min. 


Co., 96 U.S. 316, 24 L. ed. 630; Lid- 
don v. Hodnett, 22 Fla. 442; Briggs v. 
Holmstrong, 72 Mo. 3387. 

[a] A signature by initials is suf- 
ficient.—Liddon v. Hodnett, 22 Fla. 
442; Briggs v. Holmstrong, 72 Mo. 
337 


c3) . 

[b] Facsimile copies of signature. 
—It is not a valid objection to cer- 
tified copies from the general land 
office as evidence, that the officers 
undertook to make, as nearly as they 
could, facsimile copies of a signature 
they could not read. McCamant v. 
Roberts, (Tex. Civ. A.) 25 SW 731. 

89. Jackson v. Berner, 48 Ill. 203; 
Bell v. Fry, 5 Dana (Ky.) 341; Sneed 
v. Ward, 5 Dana (Ky.) 187; Hedden 
v. Overton, 4 Bibb (Ky.) 406; Ay- 
cock vy. Raleigh, etc., R. Co., 89 N. C: 
321. 

90. New York Cent., etc., R. Co. v. 
Brockway Brick Co., 10 App. Div. 287, 
41 NYS 762; Rosamond v. Mellwain, 
4 SiGe Li. 132; Hooks ‘v. Colley; 22 
Tex. Civ. A. 1, 53-SW 56. 

Hill v. Smith, 6 Tex. Civ. A. 
SW 1079. 


312, 25 


830 [22C.5.] 


the absence of evidence to the contrary it must be 
presumed that the copy discloses the instrument as 


it exists in the land office.®? 


[§ 964] 4. Records of Private Writings—a. 


Certified Copies—(1) In General. 


cording of a private writing is authorized by stat- 
ute, a certified copy of the record is admissible to 
show the fact that the instrument is of record,? 
and this, although the instrument has not been so 
executed or acknowledged as to make a certified 
So also, since it is 
the duty of a recorder by reason of the nature of 
his office and without special statutory direction 
to note when the record is made, a certified copy 
of such memorandum is competent evidence to prove 


copy evidence of its contents.*4 


92. Hooks v. Colley, 22 Tex. Civ. 
Acad S SW. Gs 

93. U. S.—Virginia, etc., Coal Co. 
v. Charles, 251 Fed. 83; Richmond 
Cedar Works v. Stringfellow, 236 
Fed. 264. 

Ala.—Loeb v. Huddleston, 105 Ala. 
ONG tO UES. : 

Cal.—Reading v. Mullen, 31 Cal. 
104. 

La.—Erwin v. Kentucky Bank, 5 
La. Ann. 1. 

Me.—Ricker v. Joy, 72 Me. 106. 

Mich.—Shelden y. Merrill, 69 Mich. 
156, 37 N 66. a 

Nebr.—Opp v. Smith, 102 Nebr. 
152, 166 NW 265, 169 NW 716. v 

N. H.—Smith v. American Car 
Sprinkler (Co., 78: New. 1526 97 “A 
872. 

IN. ya —Peo, Vv. Inman) 197" IN. YY. 
200, 90 NE 488. 

R. I.—Di Orio v-. Venditti, 39 R. I 
TOI DAT oO 9s 

Tenn.—Fielder vy. Pemberton, 136 
Tenn. 440, 189 SW 873, AnnCas1918E 
905; De Garmo v. Prater, 125 Tenn. 
497, 146 SW 144, AnnCas1918C 346. 

Tex.—R. Co. v. Exp. Co., (Civ. A.) 
173 SW 222; Frugia v. Trueheart, 48 
Tex. Civ. A. bid, LOGS W “736. 

94. Stebbfns v. Duncan, 108 U. S. 
32, 2 SCt 313, 27 L. ed. 641; South- 
western Surety Ins. Co. v. Anderson, 
(Tex. Civ, Avy 52 "SW ) 81's; 

95. Stebbins v. Duncan, 108 U. S. 
Soe Zest ole, 21, ba, eG. O41> laird ve 
Kilbourne, 70 Jowa 83, 30 NW 9. 

- 96. Sims v. Scheussler, 2 Ga. A. 
466, 58 SE 693. 

97. Gillespie \v;, Reed, .10° 1. Cas: 

No. 5,436, 3 McLean 3877. 


98. McCleery v. Lewis, 104 Me. 
33, 70 A 540, 19 LRANS 438. 

99. U. S.—Virginia, etc., Coal Co. 
v. Charles, 251 Fed. 83; Richmond 


Cedar Works v. Stringfellow, 236 Fed. 


264. 
Ala.—Burnett v. Roman, 192 Ala. 
188, 68 S 353; Ballard v. Roanoke 


Bank, 187 Ala. 335, 65 S_ 356. 


Ark.—Sibly v. England, 90 Ark. 
420, 119 SW 820. 
Cal.—Adams v. Hopkins, 144 Cal. 


19, 77 P 712; Weaver v. McKay, 108 
Cal. 546, 41 P 450; Grant v. Oliver, 
91 Cal. 158, 27 P 596, 861; Greve v. 
Echo Oil Co., 8 Cal. A. 275, 96 P 904. 

Fla.—Norman v. Beekman, 58 Fla. 
325, 50 S 876; Skinner v. Pinney, 19 
Fla. 42, 45 AmR 1. 

Ga.—Sims v. Scheussler, 2 Ga. A. 
466, 58 SE 693. 

Ind.—Lentz v. Martin, 75 Ind. 228; 
Pierson v. Doe, 2 Ind, 123. 

Ky.—Brown v. White, 153 Ky. 452, 
156 SW 96; Helton v. Belcher, 114 Ky. 
172, 70.SW 295, 24 Kyl 927. 

La.—HWisenhauer vy. Brosnan, 44 La. 
Ann. 742, 11°S 43. 

Me.—McCleery v. Lewis, 104 Me. 
33, 70 A 540, 19 LRANS 488. 

Md.—Preston vy. Evans, 56 Md. 476; 
Morrill v. Gelston, 34 Md. 413; Mc- 
Cauley v. State, 21 Md. 556; Cole v. 
©’Neill, 3 Md. Ch. 174. 

Mo.—Chilton v. Nickey, 261 Mo. 
232, 169 SW 978. 
Ve J.—Doremus v. Smith, 4 N. J. L. 


EVIDENCE 


Where the re- 


corded deeds or 


N. Y.—Sudlow v. Warshing, 108 
Ney. O20) MHbe NE 532; ierche v. 
Brasher, 104 N. Y. 157, 10 NE 58; 


Clark v. Clark, 47 N. Y. 664; Putnam 
v. Stewart, 2 NYCivProc 172 [aff 
97 INS WY. 14 Uill)):> hanwrencegiva Har 
ley, 24 Hun 293, 9 AbbNCas 371; Van 
Cortlandt v. Tozer, 17 Wend. 338 [aff 
20 Wend. 423]; Jackson vy. Todd, 3 
Johns. 300. 

N. C.—Mitchell v. Bridges, 113 
N. C. 63, 18 SE 91; Ray v. Stewart, 
105 N. G 472, 11 SE 182; Strickland 
v. Draughan, 88 N. C. 315; Bohanan 
v. Shelton, 46 N. C. 370. 

Oh.—Livingston v. McDonald, 9 
Oh. 168; Burnet v. Brush, 6 Oh. 32; 
Hosler v. Haines, 28 Oh. Cir. Ct. 79. 

Pa,—Curry v. Raymond, 28 Pa. 144; 
Philips v. Lewistown Bank, 18 Pa. 
394; “Kern's Est., 8 "Pa: Dist: 709, 23 
Pan (Cosmciti 

Porto Rico.—Chavier v. Adjuntas, 
13 Porto Rico 381. : 

S. D.—Bruce v. Wanzer, 20 S. D. 
277, 105 NW 282. 

Vt.—Davenport v. Davenport, 80 
Vt. 400, 68 A 49, 

Wash.—Pearce v. Greek Boys’ Min. 
Co., 482Wash. 385°'92) P 773. 

W. Va.—Carmichael v. Reed, ‘76 W. 


-Va. 672, 86 SE 662; Pardee v. John- 


ston, 70 W. Va. 347, 74 SE 721. 

Ont.—Graystock v. Barnhart, 
Ont, A. 545. 

[a] Statutes making deeds made 
by sheriff or other public officers pri- 
mary evidence.—Hammond vy. John- 
ston, 938 Mo. 198, 6 SW 83; Hammond 
v. Gordon, 93 Mo. 223, 6 SW 93; Mut- 
ual Bldg., etc., Assoc. v. Ambrose, 7 
Pa. Dist. 526 [dist Lodge v. Berrier, 
16 Serg. & R. (Pa.) 297]. 

[b] Ancient deeds.— Under the 
Texas statute copies of conveyances 
which were filed in the office of any 
alcalde or judge in Texas previous to 
the first Monday in February, 1837, 
are, if certified under the hand and 
official seal of the officer with whom 
the originals are deposited, admissi- 
ble in evidence and have the same 
force and effect as the originals 
thereof. Van Sickel v. Catlett, 75 
Tex, 404, 183 SW 81. 

{c] Copies irrelevant to issue.— 
Statutes making copies of records of 
writings prima facie evidence of the 
original writings do not make mere 
copies competent, relevant, or mate- 
rial evidence of facts of which the 
original writings are not evidence. 
Lake County v. Keene Five-Cents 
Sav. Bank, 108 Fed. 505, 47 CCA 464. 

1. Ala.—Schwartz vy. Baird, 100 
Ala, 154, 13 S 947. 

Ida.—Kramer v. Settle, 1 Ida. 485. 

Tll—De Voney v. Chiappe, 192 Ill. 
A. 435. 

Nebr.—Bulger v. Prenica, 93 Nebr. 
= 


697, 142 NW 117. 

N. D.—State v. Daniels, 35 N. D. 
By tbo CIN Wat: 

W. Va.—Elswick v. Deskins, 75 W. 
Va. .109, 88 SE 283. 

Wis.—Weston v. Dahl, 162 Wis. 32, 
155 NW 949, AnnCas1918C 932. 

[a] Illustrations. — Among writ- 


ings which may thus be proved are: 
(1) Agreements creating an easement 


26 


the date of registration of a deed.®* 
held that a copy is also evidence of the existence 
of the original °® and admissible to show that the 
original instrument was sealed;*? but there is also 
authority for the view that the rule that copies of 
records of deeds may be received ,in evidence when 
the originals are lost applies only to cases where it 
is made to appear aliunde that there was in fact an 
original deed executed and delivered.%* 
ber of jurisdictions’ statutes have been enacted au- 
thorizing the admission of certified copies of re- 


; record 


[8§ 963-96 


It has been 


In a num- 


other instruments aifecting land,®° 


or of other private writings,’ such as chattel mort- 
gages” or bills of sale,? as primary evidence of the 
execution and contents of the original.* 


Certified 


and building restrictions. De Voney 
v.. Chiappe; 192" Mh PAL sob." (yeas 
building contract. Elswick v.. Des- 
kins, 75 W. Va. 109, 83 SE 283.. (3) 
A husband’s written consent that his 
wife may engage in business as a 
feme sole. Schwartz v. Baird, 100 
Ala. 154, 18 S 947. (4) A notice of 
relocation of a mine. Kramer v. 
Settle, 1 Ida. 485. 

{[b] Declaration as sole trader.— 
A copy of a woman’s recorded decla- 
ration as a sole trader, certified by 
the recorder, was inadmissible as 
primary evidence of either the exist- 
ence or contents of an original, al- 
though perhaps admissible for the 
purpose of showing that a declaration 
had been recorded. Reading v. Mul- 
len, 31 Cal. 104. 


2. Ind.—Tenant v. Rumfield, 11 
Ind. 130. 

Minn.—Van Dervort v. Vye, 85 
Minn. 35, 88 NW 2; Ellingboe v. 


Brakken, 36 Minn. 156, 30 NW 659. 
Nebr.—Hall v. Aitken, 25 Nebr. 
360, 41 NW 192. 
N. Y.—Van Hassell v. Borden, 1 


Hilt. 128; Polykranas v. Krausz, 73 
App. Div. 583, 77 NYS 46. i 
N. C.—Griffiith vy. Richmond, 126 


N.C. 93775735 SB 620: 

Tex.—Oxsheer v. Watt, 91 Tex. 402, 
44 SW 67 [aff (Civ. A.) 42 SW 121]; 
Edwards v. Osman, 84 Tex. 656, 19 
SW 868; Bybee v. Embree-McLean 
Carriage Co., €Civ.A:) 135 SW =203; 
Moye v. Moon, (Civ. A.) 120 SW 


Wash.—Howard vy. 10 
Wash. 30, 38 P 766. 

8. Merchants’ Nav. Co. v. Amsden, 
25 Ill. A. 307; Sampson v. Noble, 14 
La. Ann. 347; Polykranas v. Krausz, 
73 App. Div. 583, 77 NYS 46. 

[a] Wessel—A copy of a bill of 
sale of a vessel certified by the col- 
lector of customs may be admitted. 
Merchants’ Nav. Co. v. Amsden, 25 
Ill. A. 8307; Sampson y. Noble, 14 La. 
Ann, 347. 

4. See cases supra notes 99-3. 
_{a] Admission in origixtal.—A cer- 
tified copy of an instrument recorded 
under a statute is admissible as evi- 
dence of an admission contained in 
the original. Pearce v. Greek Boys’ 
Min. Co., 48 Wash. 38, 92 P 773. 

{b] Not evidence of execution.— 
“The statute says that such certified 
copy shall be received in evidence in 
the same manner as the original 
thereof may be and with the like 
force and effect. How is an original 
deed of conveyance by a2 third person 
duly acknowledged made evidence? 
The rule is well established that a 
deed offered in evidence by a party 
claiming under it must be proved by 
the subscribing witness if they are 
living and within the reach of the 
process of the court, or, if their tes- 
timony is not_so obtainable, by prov- 
ing their hand-writing or that of one 
of them. . - How can it be con- 
tended that a certified copy of the 
is evidence without other 
proof, while the original duly ac- 
knowledged or proved for the pur- 
pose of record and recorded, is not 


Gemming, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


ji lial bl 
hal x 


. 


§ 964] 


copies of recorded instruments affecting lands have 
even been received as primary evidence apart from 
statute ;° but the general rule is that except by virtue 
of some statutory provision, a certified copy of a 
recorded deed or other private writing® is not ad- 
missible as evidence of its execution and contents, 
unless the proper foundation for its admission as 
secondary evidence is laid by accounting for the 
Conversely, the au- 
thorities are generally agreed that where the record 


nonproduction of the original.’ 


of a private writing is authorized, 


is admissible as secondary evidence of the execution 


and contents of the writing upon 


original is lost or destroyed,’ or is outside. of the 
jurisdiction of the court,® or where the person in 
possession refuses to surrender it.1° 1 


evidence, unless its execution is duly 
proved by the subscribing witnesses? 
To so hold would make a certified 
copy of a forged deed and a forged 
acknowledgment better evidence than 
a genuine duly acknowledged origin- 
al deed, and without the sanction of 
a statute. So long as the statute 
does not provide that the acknowledg- 
ment duly certified shall be deemed 
evidence of the genuineness of the 
signatures of the grantor and the 
witnesses, the courts cannot make 
them so without asserting the power 
of legislation.” Skinner v. Pinney, 
19 Fla. 42, 46, 47, 45 AmR 1. 

5 Hood v. Mathers, 2 A. K. 
Marsh (Ky.) 553; Tebbs v. White, 4 
Bibb (Ky.) 42; Wells v. Wilson, 3 
Bibb (Ky.) 264; Warner v. Hardy, 6 
Md. 525; Hurn v. Soper, 6 Harr. & J. 
(Md.) 276; Craufurd v. State, 6 Harr. 
& J. (Md.) 231; Carroll v. Liewellin, 
1 Harr. & M. (Md.) 162; Grayson v. 
State, 12 Okl. Cr. 226, 154 P 334; Mc- 
Donald’ v. McDonald, 38 N. S. 261. 

6. McCollister v. Yard, 90 Iowa 
621, 57 NW 447 (instrument of adop- 
tion of a minor). 

7, U. S.—Griffin v. Reynolds, 17 
How. 609, 15 L. ed. 229; Brooks v. 
Marbury, 11 Wheat. 78, 6 L. ed. 423; 
Longworth v. Close, 15 F. Cas. No. 
8,489, 1 McLean 282. 

Ala.—Hines v. Chancey, 47 Ala. 
637; Thompson v. Ives, 11 Ala. 239; 
Smith vy. Armistead, 7 Ala. 698; Fry- 
er v. Dennis, 2 Ala. 144; Sommerville 
v. Stephenson, 3 Stew. 271. 

Colo.—Sullivan v. Hense, 2 Colo. 
424, 

Fla.—Florida Finance Co. v. Shef- 
field, 56 Fla. 285, 48 S 42, 23 LRANS 
1102, 16 AnnCas 1142; Johnson v. 
Drew, 34 Fla. 130, 15 S 780, 48 AmSR 
Wigafatea Taw. S098, As Set. 800; 43 
L. ed. 88]; Bell v. Kendrick, 25 Fla. 
778, 6 S 868. 

Ga.—Cox v. McDonough, 118 Ga. 
414, 45 SE 401; Solomon _v. Creech, 


82 Ga. 445, 9 SE 165; Williams v. 
Moore, 68 Ga. 585; Brown v. Drig- 
gers, 60 Ga. 114. 


Tll.—Chiecago v. Lederer, 274 Ill. 
584, 113 NE 8838; Judson v. Freutel, 
266 Ill. 24, 107 NE 207; Hanson v. 
Armstrong, 22 Tll. 442; Phenix Ins. 
Co. v. Mechanics’, ete., Sav., etc., As- 
soc., 51 Ill. A. 479; Dugger v. Ogles- 
by, 3 Ill. A. 94; Fabbri v. Cunio, 1 
Tl]. A. 240. 

Iowa.—Ackley v. Sexton, 24 Iowa 
320: Williams v. Heath, 22 Iowa 519. 

Kan.—West v. Cameron, 39 Kan. 
736, 18 P 894. 

Me.—Holman v. Lewis, 107 Me. 28, 
™6 A 956; Doe v. Scribner, 86 Me. 168. 

Mich.—Shelden v. Merrill, 69 Mich. 
156. 37 NW 66. : 

Miss.—Harmon v. James, 15 Miss. 
1411. 45 AmD 296; Haydon v. Moore, 
9 Miss. 605. 

Mo.—Akins v. Adams, 256 Mo. 2, 
164 SW 603; Hope v. Blair. 105 Mo. 
85, 16 SW 595, 24 AmSR 366; Pierce 
v, Georger, 103 Mo. 540. 15 SW. 848; 
Russell v. Glasser, 93 Mo. 353, 6 SW 
362: Hoskinson v. Adkins, 77 Mo. 537; 


Patterson v. Fagan, 38 Mo. 70. 


Mont.—Manhattan Malting Co. v.' 
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a certified copy 


proof that the 


So in a num- 


Sweteland, 14 Mont. 269, 36 P 84 
{mod McKinstry y. Clark, 4 Mont. 
370, 1 P 759]; Garfield M. & M. Co. 
v. Hammer, 6 Mont. 53, 8 P 153. 
a H.—Smyth v. Carlisle, 16 N. H. 
Pa.—In re Kern’s Est., 8 Pa. Dist. 
LOSis 23 sPart ©o.8 81:73 
S. C.—McLeod v. Rogers, 31 S. C. L. 
Rich. 19; Mowry v. Schroder, 35 S. 


C. L. 69; Dingle v. Bowman, 12 S. C. 
Lp are 

Tenn.—Anderson y. Walker, Mart. 
& Y. 201. 


Tex.—Williams v. Cessna, 43 Tex. 
Civ. A. 315, 95 SW 1106; Johnson v. 
Franklin, (Civ. A.) 76 SW 611. 

Utah.—Wilson v. Wright, 8 Utah 
215, 30 P 754. 

N. B.—Sweeney v. DeGrace, 42 N. 
B. 344. 

[a]. This rule is particularly ap- 
plicable where the book from which 
the copy was taken contains copies 
of other instruments which are ad- 


mitted to be forged. Kellogg v. 
eu (Tex ACivey Ay) 2208) Siw: 


[b] Record made from certified 
copy.—Where a certified copy of an 
original deed which had been duly 
recorded was thereafter, 
being lost, recorded under Va. Code 
(1904) § 3339, a certified copy taken 
from the second record is admissible 
in evidence without any showing of 
loss or destruction of the first certi- 
fied copy which was used for making 
the second record. Virginia, ete., 
Coal Co. v. Charles, 251 Fed. 83. 

{e] Copies of notarial acts re- 
garded as originals.—Copies of no- 
tarial acts, which under the civil law 
were regarded in contemplation of 
law as originals, and were the only 
evidence of title which the party in- 
terested was entitled to retain in his 
possession, are admissible, withcut 
production of the originals, for all 
purposes which could be effected by 
the originals themselves. Smith v. 
Townsend, Dall. (Tex.) 569. 

8. Ala.—Scott v. Brassell, 132 Ala. 
660, 32 S 694; Arthur y. Gayle, 38 
Ala, 259. 

Ga.—Cox v. McDonald, 118 Ga. 414, 
45 SE 401; Vaughn v. Burton, 113 
Ga. 103, 38 SE 310; Hayden v. Mitch- 
ell, 103 Ga. 4381, 30 SE 287. 


La.—Stanley v. Addison, 8 La. 207. 
Md.—Classen vy. Classen, 57 Md. 
510. 


N. H.—Pendexter v. Carleton, 16 
N. H. 482; Southerin v. Mendum, 5 
N. H. 420. 

S. C.—Stone y. Fitts, 38 S.C. 393, 
17 SH 136; Duren v. Sinclair, 22 S. C. 
SOC) DARD VAN Ver ECL LATS wood wes. Ch oaLe, 
Bods 

Tex.—Miller v. Freeman, (Civ. A.) 
127 SW 302; Williamson v. Work, 
(Civ. An) Vi SW) 266; Johnson} vs 
Franklin, (Civ. A.) 76 SW 611. 


[a] Rule applied to copy of mar- 
riage contract.—Classen v. Classen, 
57 Md. 510. 

[b] Rule established by statute.— 


Williamson v. Work, 33 
369, 77 SW 266. 


9. Halsey v. Root 


Fanning, 2 


the record! 
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ber of jurisdictions the broad rule is laid down either 
under statute or on common-law principles that a 
deed or other writing affecting realty may be proved 
by a certified copy of the record, upon showing gen- 
erally that the original is not within the custody or 
control of the person wishing to use it.’ 
of the New England states the rule is laid down 
apart from statute that a party to an action after 
proof of the original deed to himself, or of his title 
by devise or descent, or by extent or otherwise, may 
use office copies of deeds to which he is not a party, 
but which constitute part of his chain of title as 
prima facie evidence without accounting for the 
nonproduction of the original, and that if the copy 
produced purports to be of a deed regularly exe- 
cuted, acknowledged, and recorded, the copy will be 


In some 


(Conn.) 101 (power of attorney to: 
sell land). 

10. Foxworth v. Brown, 120 Ala. 
59, 24 S 1; Cram v. Ingalls, 18 N. H.. 
61383. Sally vi Gunter, 47 "SiG. an 722 

11. Ala.—Hammond v. Blue, 132 
Ala. 337, 81 S 357; Jones v. Hagler, 
95 Ala. 529, 10 S 345; Florence Land, 
oa Co. v. Warren, 91 Ala. 533, 9 S 
Fla.—Johnson vy. Drew, 34 Fla. 130, 
15 S 780, 483 AmSR 172; Bell v. Kend—- 
rick, 25 Fla. 778, 6 S 868. 

Ill.—Scott v. Bassett, 194 Ill. 602, 
62 NE 914. 

Iowa.—Oakland Independent School 
Dist. v. Hewitt, 105 Iowa 663, 75 NW 
497; Kenosha Stove Co. v. Shedd, 82 
Iowa 540, 48 NW 933; Carter v. Dav- 
idson, 73 Iowa 45, 34 NW 603; Mc- 
Nichols vy. Wilson, 42 Iowa 385; Knet- 
zer v. Bradstreet, 3 Greene 487. 

Kan.—Bergman v. Bullitt, 43 Kan. 
709, 23 P 938; Pfefferle v. State, 39 
Kan. 128, 17 P 828; Clark v. Lord, 20° 
Kan. 390. 

Mo.—Cazier v. Hinchey, 143 Mo. 
203, 44 SW 1052; Baum v. Sauer, 117 
Mo, 460, 23 SW 147; Frank vy. Reuter, 
116 Mo. 517, 22 SW 812; Boogher v. 
Neece, 75 Mo. 3838; Bosworth v. Bry- 
an, 14 Mo. 575. 

Nebr.—Buck v. Gage, 27 Nebr. 306, 
43 NW 110. 

Nev.—O’Meara v. North American 
Min. Co:, 2) Nev. 112. 

Tex.—Nye v. Gribble, 70 Tex. 458, 8 
SW 608. { 

[a] Presumption as to custody.— 
(1) A deed will be presumed to be 
in the custody of the grantee. Eby 
Vv VVLINLODS to Dilek CATION, (ip oie en medal 
(2) A stranger to the deed is pre- 
sumed not to have custody or cqn- 


trol thereof. Florence Land, etce., 
Cos -v.e%Warren, .91 ~Alal’ 538speoeis 
384. 

{b] A party’s affidavit may be re- 


ceived to show that the original is 
not within his control. Score wav. 
Bassett, 194 fll. 602, 62 NE 914; 
Bowman v. Wettig, 39 Ill. 416; Nye 
v. Gribble, 70 Tex. 458, 8 SW 608; 
Wilhanron v. Work, 33 Tex. Civ. A. 
369, 77 SW 266. 

[ec] Sufficient proof.—Under a 
statute, providing that the record of 
a deed duly recorded, or a transcript 
thereof duly certified, may be read 
in evidence with like force and ef- 
fect as the original deed, whenever, 
by the party’s cath or otherwise, the 
original is Known to be lost or not 
to be long to the party seeking to 
use it, or to be within his control, 
a defendant in ejectment who seeks 
to prove title in a stranger as a de- 
fense, it sufficiently appearing that 
the original deed does not belong to 
him, may introduce a copy of the 
record in the first instance, without 
proof of the loss of the original, or 
that it is not under his control. 
Buck v. Gage, 27 Nebr. 306, 43 NW 
110. 

{d] Original never in control of 
party.—A showing under oath of a 
party offering the record of deeds 
that the originals have never been in 
his hands is sufficient to make the 


‘ 
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regarded as prima facie evidence of these facts as 
well as of the contents of the deeds.1* In some of 
these jurisdictions, moreover, the courts have still 
further departed from the common law in regard to 
the admission of secondary evidence and have held 
generally that, where a conveyance of real estate 
which is required to be recorded is made to a stran- 
ger to the suit, it is competent to prove the execu- 
tion and contents of such original by a certified copy 
without laying a foundation for such proof by ae- 
counting for the nonproduction of the original.'® 
But where the person offering the evidence is a party 
to the deed and may be presumed to have it in 


record admissible. Akins v. Adams, 
256 Mo. 2, 164 SW 603. 

{e] Original on file in court.—A 
certified copy of a note or mortgage 
on file in another case in the same 
court is not admissible, as the court 
will permit the original to be taken 
from the files, or the clerk may be 
compelled to attend with it. Morri- 
son y. Bean, 22 Tex. 554. 

[f] Filing and notice.—(1) In Texas 
a certified copy of deed, being evi- 
dence only by virtue of the statute, 
cannot be admitted before substan- 
tial compliance with provisions of 
the statute that it shall be filed 
among the papers of the suit in 
which it is to be used three days be- 
fore the trial, and notice thereof 
given to the opposite party, and affi- 


- davit filed that the original has been 


jost or cannot be procured,  VFire- 
baugh v. Ward, 51 Tex. 409; Ury v. 
Houston, 386 Tex. 260; Gamage v. 
‘ma wick wt l0en Cex. OSs Henryi div. 
Bounds, (Tex. Civ. A.) 46 SW 120. 
(2) The rule applies to all cases in 
which it is sought to use a certified 
copy of a recorded instrument in 
evidence. Valentine v. Sweatt, 34 
Mex. Civ. A. 135,178) SW 385. 

{g]. Proof of execution.—Under 
the Texas statute it is the duty of 
a party offering a certified copy of 
a deed and making affidavit that the 
deed is lost to show by some of the 
known rules of the common law the 
execution of the deed, where the op- 
posite party files an affidavit claim- 


ing that the deed is a forgery. 
Young v. Guilbeau, 3 Wall. (U. S.) 
636, 18: I. “ed. ; Thompson v. 
Johnson, 24 Tex. Civ. A. 246, 58 SW 
1030. 

[h] In trespass to try title, 


plaintiff may, under the Texas stat- 
ute, show common source of title by 
certified copies of deeds, without ac- 


counting for the absence of the 
originals. Ogden v. Bosse, 86 Tex. 
336, 24 SW 798; Greenwood v. Fon- 
taine,” (Tex. iCivel.A.) 34. SW. 826; 
Folts v. Ferguson, (Tex. Civ. A.) 24 
SW 657. 

12. Dawson v. Orange, 78 Conn. 


96, 61 A 101; Thacher v. Phinney, 7 
Allen (Mass.) 146; Smith v. Ameri- 
can Car Sprinkler Co., 78 N. H. 152, 
97 A 872; Smith vy. Cushman, 59 N. H. 
27; Farrar v. Fessenden, 39 N. H. 
268; Fellows v. Fellows, 37 N. H. 
75; Harvey v. Mitchell, 31 N. H. 575; 
Forsaith v. Clark, 21 N. H. 409; An- 
drews v. Davison, 17 N. H. 418, 43 
AmD 606; Lyford v. Thurston, 16 
N. H. 399; Pollard v. Melvin, 10 N. H. 
554; Southerin v. Mendum, 5 N. H. 
430° UPratt ‘v. Battles; 34 Vt. (390° 
[a] The fact that a deed is not 
ancient does not preclude its proof 
by a certified copy from the land 
records, when the parties to it are 
not parties to the cause. Dawson v. 
Orange, 78 Conn. 96, 61 A 101. 


13. Colchester Sav. Bank v. 
Brown, 75) Conny” 695° 52) “AD Bile; 
Bolton v. Cummings, 25 Conn. 410; 
Kelsey v. Hanmer, 18 Conn. 311; 


Clark v. Mix, 15 Conn. 152; Cunning- 


ham v. Tracy, 1 Conn. 252; Talcott 
v. Goodwin, 3 Day (Conn.) 264; 
Parker v. Smedly, 2 Root (Conn.) 
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ized.1° 


286; New England Wiring, etc., Co. 
v. Farmington Electric Light, etc., 
Co., 84 Me. 284, 24 A 848; Frazee v. 
Nelson, 179 Mass. 456, 61 NE 40, 88 
AmSR 391; Gragg vy. Learned, 109 
Mass. 167; Stockwell v. Silloway, 105 
Mass. 517; Samuels v. Borrowscale, 
104 Mass. 207; Farwell v. Rogers, 99 
Mass, 33; Ward y. Fuller, 15 Pick. 
(Mass.) 185; Eaton v. Campbell, 7 
Pick. (Mass.) 10. 

[a] Office copy as prima facie 
evidence of delivery.—Gragg v. 
Learned, 109 Mass. 167. 

[b] Rule applied to mortgages 
and transfers of personalty.—Clark 
Vi) Mix, lib) \Conna!520) Barnard tv; 
Crosby, 6 Allen (Mass.) 327; Pierce 


v. Gray, 7 Gray (Mass.) 67. 
{c] In New Hampshire office 
copies have been held inadmissible 


when offered to show title in a third 
person under whom neither party to 
the action claims. Wells v. Jackson 
Iron Mfg. Co., 48 N. H. 491; Homer 
Vie tCilleypwd4iwiN. sel. 85") yuoomis: tv. 
Bedel, 11 N. H. 74; Pollard v. Mel- 
vin, 10 N. H, 554; Winnipisiogee 
Paper Co. vy. New Hampshire Land 
Co., 59 Fed, 542 (declaring law in 
New Hampshire). 

{d] In Maine (1) it is provided 
that in actions in which the title to 
real estate is material to the issue, 
and when original deeds would be 
admissible, attested copies of such 
deeds from the registry may be used 
as evidence without proof of their 
execution, when the party offering 
such copy is not a grantee in the 
deed nor claims as heir, and does not 
justify as servant of the grantee or 
his heirs. New England Wiring, 
‘ Co. v. Farmington Electric 
etc., Co., 84 Me. 284, 24 A 848; Whit- 
more v. Learned, 70 Me. 276; Jewett 
v. Persons Unknown, 61 Me. 408. 
(2) Prior to the statutory provision 
this doctrine obtained under a rule 
of the supreme court. Hutchinson 
v. Chadbourne, 35 Me. 189; White v. 
Dwinel, 33 Me. 320; Baring v. Har- 
mon, 13 Me. 361; Woodman y. Cool- 
broth, 7 Me. 181. (3) Under this 
rule, in order to introduce an office 
copy instead of the original deed 
under which a party claims as heir, 
it is incumbent on him, besides 
showing that he has exhausted his 
apparent means of producing the 
original, to prove the execution and 
genuineness of the deed which he 
claims is lost. Egan y. Horrigan, 
96 Me. 46, 51 A 246; Elwell v. Cun- 
ningham, 74 Me. 127; White v. 
Dwinel, 33 Me. 320. (4) So _ office 
copies can be admitted only in ac- 
tions touching realty and in all other 
actions the general principle pre- 
vailed that a party offering to prove 
act by a deed must produce it and 
prove its execution. Jackson v. 
Nason, 38 Me. 85. Doe v. Scribner, 
36 Me. 168; Hutchinson y. Chad- 
bourne, 35 Me, 189; Kent v. Weld, 11 
Me. 459. 

Southerin v. Mendum, 5 N. H. 


Draper v. Hatfield, 124 Mass. 
53; Samuels v. Barrowscale, 104 
Ate 207; Homer y. Cilley, 14 N. H. 


ords—(a) In General. 
copy of the record may be admissible in evidence, 
the registry of the original must have been author- 
Thus where a deed has never been regis- 
tered and the registration of a copy is unauthorized 
a certified copy of a registered copy is not admis- 
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his possession, he cannot use an office copy until the 
loss of the original is shown,# and the rule admit- 
ting office copies of recorded instruments in evidence 
does not apply to deeds which are presumed to be 
in the possession or control of the opposite party 
without notice to him to produce the. original.?° 


Unauthorized or Defective Rec- 
In order that a certified 


16. U. S.—Virginia, ete., Coal Co. 
vy. Charles, 251 Fed. 83; Houston Oil 
Co. v. Goodrich, 226 Fed. 434, 141 
CCA 264 [app dism 245 U. S. 440, 62 
Fed. 3885, 38 SCt 141]; Union Pac. 
R. Co. v. Reed, 80 Fed. 234, 25 CCA 
389; New York Dry Dock v. Hicks, 
18 F. Cas. No. 10,204, 5 McLean 111. 

Ala.—Hateher v. Clifton, 35 Ala. 
275, 

Ark.—Brown v. Hicks, 1 Ark. 232. 

Ga.—Flint River Lumber Co. v. 
Smith, 134 Ga. 627, 68 SE 436; Oliver 
v. Persons, 30 Ga. 391, 76 AmD 657; 
Rushin v. Shields, 11 Ga. 6386, 56 
AmD 436; Beverly v. Burke, 9 Ga. 
440, 54 AmD 351. 

Ill. Frazier v. Laughlin, 6 Ill. 347. 

Iowa.—Morrison vy. Coad, 49 Iowa 


571. 

Ky.—Spurr vy. Trimble, 1 A. K. 
Marsh. 278. 

Md.—Berry. v. Matthews, 13 Ma. 
537; Burgess v. Lloyd, 7 Md. 178; 
Miles v. Knott, 12 Gill & J. 442; 
Coale’-v.. _Barringtons'7 -Harr?- &esk 


147; Connelly v. Bowie, 6 Harr. & J. 
141; Cheney v. Watkins, 1 Harr. & 
Juepat, 2 Amb? 5303 Gittings Ww. Hay 
1+ Harta & = dese Am Deb 02: 


Miss.—Thomas y. Grand Gulf 
Bank, 17 Miss. 201. 

Mo.—Campbell v. Laclede Gas 
Light Co., 84 Mo. 352; Hoskinson v. 


Adkins, 77 Mo. 537; Haile v. Palmer, 
5 Mo. 403; Chouteau y. Chevalier, 1 


Mo. 343. 
Nev.—Golden Fleece Gold, ete. 
Min. Co. v. Cable Cons. Gold, ete., 


Min. Co., 12 Nev. 312. 
mee H.—Wendell v. Abbott, 43 N. H. 

N. Y.—Striker v. Striker, 
Dive 129, 52 NYS +729: 

N. C.—Burnett v. Thompson, 35 
N. C. 379; Garland v. Goodloe, 3 
ING Ge ts50e : 

ee v. Hellman, 4 Rawle 
440. 

S. C—Montgomery v. Seaboard 
Air Line R. Co., 73 S. C. 508, 53 SE 987. 

Tex.—Southwestern Surety ins. 
Co. v. Anderson, 155 SW 1176 [rev 
(Civ. A.) 152 SW _ 816]; Shifflet v. 
Morelle, 68 Tex. 382, 4 SW 843; Fitz- 
patrick v. Pope, 39 Tex. 314; Johnson 
v. Brown, 25 Tex, Suppl. 120; Uhl v. 
Musquez, 1 Tex. Unrep. Cas. 650. 

Vt.—Bush v. Van Ness, 12 Vt. 83. 

Va.—Maxwell v. Light, 1 Call (5 
Vai) hire 

W. Va.—Clark y. Perdue, 40 W.Va. 
300, 21 SE 735. 

N. a ea v. De Grace, 42 

fa] Illustration. — A document 
purporting to be a certified copy of 
an unprobated will executed in the 
Province of Quehec by a resident 
of that Province and a certified copy 
of a conveyance purporting to have 
been made by the executors under 
the said will, both of which docu- 
ments are registered in the county 
of Gloucester, are not, in the ab- 
sence of proof of the death of the 
testator, admissible to prove title in 
one claiming through him. Sweeney 
v. De Grace, 42 N. B. 344. 

[>] Assignment of patents.—Cer- 
tified copies of the patent-office rec- 
ord of instruments purporting to be 


31 App. 


For later cases, developments and chang’es in the law see cumulative Annotations, same title, page and note number. 
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sible.’ A copy of a lost deed improperly recorded 
has, however, been held admissible in connection 
with other evidence of the execution of the origi- 


nal.18 
[§ 966} 


period.?+ 


assignments do not have the effect 
of primary evidence and are not 
prima facie proot of the execution 
or genuineness of the instruments, 
there being no statutory provision 
requiring assignments to be recorded 
in the patent office, although recorda- 
tion is permitted by statute for fur- 
ther protection of the assignee. New 
York City v. American Cable R. Co., 


60 Fed. 1016, 9 CCA 336 [disappr 
National Folding-Box, etc, Co. v. 
American Paper Pail, ete., Co., 55 


Fed. 488; Dederick v. Whitman Ag- 
ricultural Co., 26 Fed. 755]; Good- 
year v. Blake, 10 F. Cas. No. 5,560; 


Parker v. Haworth, 18 F. Cas. No. 
10,738, 4 McLean 370. 
17. Olcott v. Bynum, 17 Wall. 


(WU. S.) 44, 21 L. ed. 570; Barger v. 
Miller, 2 FE. Cas. No. 979, 4 Wash. 


-C. C. 280; Lund v. Rice, 9 Minn. 230. 


13. |. Webster vii) Harris, 16 “Oh. 
4903) Coxev. Rust, (Pex Civ. JAY). 29 
Sw. 807. 

19. U. S—McEwen yv. Bulkley, 24 
How. 242, 16 L. ed. 672; Houston Oil 
Co. v. Goodrich, 226 Fed. 434, 141 
CCA 264; Union Pac. R. Co. v. Reed, 
80 Fed. 234, 25 CCA 389. 

Ala.—Foxworth v. Brown, 114 Ala. 


299, 21 S 413; England v. Hatch, 80, 


Ala. 247. 

Fla.—Parker v. Cleveland, 37 Fla. 
39, 19 S 344; Keech v. Enriquez, 28 
Fla. 597, 10 S 91; L’Engle v. Reed, 27 


WMia,.) 845.4 9) ‘Syti21 35-3 Kendriekt’ hy; 

Latham, 25 Fla. 819, 6 S 871; San- 

ders v. Pepoon, 4 Fla. 465. 
Ga,—Landrum y. Landrum, 145 


‘Ga. 307, 89 SE 201; Simmons vy. Lind- 


say, 144 Ga.. 845, 88 SE 199; Turner 
v. Neisler, 141 Ga. 27, 80 SE 461; 
Kimbrell v. Thomas, 139 Ga. 146, 76 
SE 1024; Bower v. Cohen, 126 Ga. 
385, 54 SE 918; Griffin v. Wise, 115 
Ga. 610, 41 SE 1003; Eaton vy. Free- 


man, 63 Ga. 535. 
Tll.—MeCormick v. Evans, 33 Ill. 
327; Dennis v. Hopper, 18 Ill. 82. 
Ind.—Starnes v. Allen, 151 Ind. 
108, 45 NE 330, 51 NE 78. 
Iowa.—Pitts- v. Seavey, 88 Iowa 


336, 55 NW 480. 

Ky.—Belcher v. Polly, 106 SW 818, 
32 Kyl 623; Ball v. Loughridge, 100 
SW 275, 30 KyL 1123; Swafford v. 
Herd, 65 SW 8038, 23 KyL 1556; Mid- 
dlesborough Waterworks v. Neal, 49 
Sw 428, 20 KyL 1403; Morgan v. 
Bealle, 1 A. K. Marsh. 310.: 

La.—Briggs v. Phillips, 2 La. Ann. 


303; ‘Thomas v. Kean, 10 Rob. 80; 
Marie Louise y. Cauchoix, 11 Mart. 
243. 

Me.—Hudson y. Webber, 104 Me. 
429, 72 A 184. 

Md.—Budd vy. Brooke, 3 Gill 198, 


43 AmD 821. 

Mo.—Hunt v. Selleck, 118 Mo. 588, 
24 SW 213; Musick v. Barney, 49 
Mo. 458; -Attwell v. Lynch, 39 Mo. 


[22 C.J.—51] 


(b) Writing Defectively Executed or 
Acknowledged. A certified copy of the record of 
a deed or other private writing is not admissible to 
show the execution and contents of the original, 
where the writing was not executed, proved, or ac- 
knowledged in the manner required by law to en- 
title it to be admitted to record,” unless some stat- 
ute makes such copies admissible notwithstanding 
defects of execution or acknowledgment or record- 
ing,”? or unless a statutory presumption of legal 
proof and acknowledgment arises from the fact that 
the instrument had been of record for a prescribed 
A certified copy of the record of a defee- 
tive instrument has, however, been admitted as sec- 
ondary evidence,?* or to show execution of the in- 
strument;°* and the record of a mortgage and fore- 


EVIDENCE 


the record of a 


therefor.?° 


[§ 967] (c) 
Where there is 


a certified copy 


ment.?° 


situated at the 


519; Patterson v. Fagan, 38 Mo. 70; 
Garnier v. Barry, 28 Mo. 4388; Perry 


v. Roberts, 17 Mo. 36. 
Nebr.—Maxwell v. Higgins, 38 
Nebr. 671, 57 NW 388. 
N. Y.—Blackman y. Riley, 63 Hun 


521, 18 NYS 476, 28 AbbNCas 166. 

N. C.—Buchanan v. Hedden, 169 
N. C. 222, 85: SE 417. 

Oh.—Johnston y. Haines, 2 Oh. 55, 
15 cAmD? bse 

Pa.—Velott vy. Lewis, 102 Pa. 326; 
Kerns v. Swope, 2 Watts 75; Peters 
v. Condron, 2 Serg. & R. 80. 

Tenn.—McIver v. Robertson, 3 
Yerg. 84; Craig vy. Vance, 1 Overt. 
182; Miller v. Holt, 1 Overt. 111; 
Bond v. Montague, (Ch. A.) 54 SW 65. 

Tex.—Heintz v. Thayer, 92 Tex. 
658, 50 SW 929, 51 SW 640 [rev (Civ. 
Ac) 50’ SW 175)3) Cavit’ vi Archer, 
52 Tex. 166; Wood v. Welder, 42 Tex. 
396; Holliday v. Cromwell, 26 Tex. 
188; Deen v. Wills, 21 Tex. 642; 
West v. Houston Oil Co., 46 Tex. 
Civ. A. 102, 102 SW 927; Wanza v. 
Trapp, (Civ. A.) 87 SW 877; Sette- 
gast v. Charpiot, (Civ. A.) 28 SW 
580; Birdseye v. Rogers, (Civ. A.) 26 
SW 841. 

Vt.—Williams v. Bass, 22 Vt. 352. 


Va.—Barley v. Byrd, 95° Va. 316, 
28 SE 329. 

W. Va.—Carmichael v. Reed, 76 
W. Va. 672, 86 SE 662; Goad v. 


Walker, 73 W. Va. 431, 80 SE 873. 

Wis.—Peters v. Reichenbach, 114 
Wis. 209, 90 NW 184. 

[a] Omission of notarial seal in 
certificate of acknowledginent.—Hol- 
brook v. Nichol, 36 Ill. 161; Geary 
vy. Kansas City, 61 Mo. 378; Harri- 
man Land Co. vy. Schoetz, 130 Tenn. 
609, 172 SW 320; Ballard v. Perry, 
28 Tex. 847; Minor v. Powers, (Tex. 
Civ. A.) 38 SW 400; Alexander v. 
Houghton, (Tex. Civ. A.)° 26 SW 
1102; Peters v. Reichenbach, 114 
Wis. 209, 90 NW 184. 

[b] Execution of deed in presence 
of attesting witness held unnec- 
essary.—Thacher y. Phinney, 7 Allen 
(Mass.) 146. 

{c] Deed insufficiently acknowl- 
edged as to one party.—(1) The in- 
sufficiency of a wife’s relinquish- 
ment of dower in her acknowledg- 
ment of a deed relied on in an 
ejectment suit in which the question 
of dower is not involved will not 
render a certified copy of the record 
inadmissible. Addis:v. Graham, 88 
Mo. 197. (2) When a deed from 
several grantors, as to only a part 
of whom it is properly executed and 
witnessed, is recorded a _ transcript 
of the record can only be evidence 
of the deed as to those parties by 
whom it has been properly executed 
and the execution of it has been 
duly witnessed so as to entitle it 
to the record had they been the only 
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closure under a power, although invalid, has been 
held admissible as showing how a person purchased 
the land in controversy.’ It has also been held that 


deed registered on a defective pro- 


bate is competent to aid the description in a later 
deed in terms conveying the land conveyed by the 
earlier deed, and yeferring to such registration 


Recording at Improper Place. 
no law requiring or permitting the 


registry of a deed or other private writing in the 
place where the instrument in question was recorded, 


of such record will be inadmissible 


to show the execution and contents of the instru- 
Thus it is very generally held that to make 
a certified copy of a deed or other instrument re- 
lating to land admissible in evidence, it must ap- 
pear that the deed was duly recorded in the county 
or registry district in which the land conveyed was 


But it has 


grantors named, and hence the tran- 
script of a record of a deed from 
husband and wife which is executed 
by them separately and at different 
times, the deed containing one sub- 
scribing witness to the execution of 
the husband but duly witnessed and 
acknowledged as to the execution of 
the wife, is no evidence of the exe- 
cution of the deed by the husband. 
Hall v. Redron, 10 Mich. 21. 

{d] Copy not admissible even as 
color of title.—HEaton vy. Freeman, 63 
Ga. 535 [foll Eaton v. Freeman, 58 


Ga. 129]. 

20. Jones v. Marks, 47 Cal. 242; 
Van Hall v. Rea, 85 Kan. 675, 118 
P 693; Clark v. Lord, 20 Kan. 390; 
Lamar v. Raysor, 41 S. C. L. 509; 
Beaumont Pasture Co.. v. Preston, 
65 Tex. 448. 

[a] Where record is legal with- 
out probate.—Where under a statute 
a deed can be legally recorded with- 
out probate, a copy from the regis- 
ter’s office of a deed recorded is ad- 
missible in evidence, although the 
probate does not appear from the 
registry, or upon the copy. Lamar 
v. Raysor, 30 S: C. L. 509. 

21. Webb v. Weatherhead, 
How:'CU. (S:)7 576, 415. 6d: 35; Rig- 
ney v. Plaster, 88 Fed. 686: [aff 97 
Fed. 12, 38 CCA 25]; White v. Hutch- 
ings, 40 Ala. 253, 88 AmD 766; Robi- 
doux v. Cassilegi, 10 Mo. A. 516; 
Dunn vy. Miller, 8 Mo. A. 467. 

22. Post v. Rich, 36 Mich. 16; 
Crispen v. Hannavan, 72 Mo. 548. 

[a] The necessary foundation 
must be laid by proving the loss or 
destruction of the original deed, even 
though the record is thirty years 
old at the time of offering the copy. 
Crispen v. Hannavan, 72 Mo. 548. - 

23. Guinn v. Musick, (Tex. Civ. 
A.) 41 SW 723 (although the record 
of a deed was insufficient as such 
because of a defective acknowledg- 
ment, a certified copy of the deed 
was admissible to show execution of 
the instrument, it having been suffi- 
ciently recorded as an agreement 
between the parties to it). 

24. Groff v. Ramsey, 19 Minn. 44. 
Smathers v. Jennings, 170 

534 


time of registration.*7 


Marsh, (Ky.) 278; Townsen y. Wil- 
son, 9 Pa..270; Swlivan v. Dimmitt, 
34 Tex. 114; Villareal v. McLaughlin, 
(Tex. Civ. A.) 62 SW 98. 

[a] Writing improperly recorded 
in notary’s office——A copy of apower 
of attorney certified by a _ notary 
public to have been recorded in his 
office is not evidence where he is 
not required by law to record powers 
of attorney attested by him. Spurr 
vy. Trimble, 1 A. K. Marsh. (Ky.) 278. 

27. U. S.—vVirginia, etc., Coal Co. 
v. Charles, 251 Fed. 83. 


834 [22C.5.]  , 


been held that an office copy of a deed conveying 
lands in two counties and recorded in one only is 
evidence as to the lands in the county in which the 
deed is not recorded on the ground that, as the in- 
strument is legally recorded in one country, its en- 
tire contents become legal evidence,?* although there 
is also authority for the contrary view.?? It has 
been held that where a deed was originally recorded 
at an improper place, but a certified copy thereof 
was subsequently recorded in the proper county, 
such copy was admissible in evidence, both as proof 
of the original deed and to show the record in the 
proper county.®° 

[§ 968] (d) Record Not Made within Pre- 
scribed Time. It has been considered that if a deed 
is not recorded within the time prescribed by law 
therefor, a certified copy of a record subsequently 
made is inadmissible.*1 

[§ 969] (3) Sufficiency of Copy. In order that 
a copy of an enrolled deed may be received in evi- 
dence the certificate of proof or acknowledgment 
and registration recorded with it must be tran- 
seribed and certified.2? It is also necessary that a 
copy of the entire deed should be offered; it is im- 
proper to offer a copy which omits the description 
of lands other than those embraced in the contro- 
versy.2 But it is usually considered that an at- 


Ga.—Beverly v. Burke, 9 Ga. 440, 
54 AmD 351. 45 S» 826, (“It 
Ky.—Garrison vy. Haydon, 1 J. J. 


EVIDENCE 


Ellis-Young Co., 55 Fla. 256, 270, 272, 
3 is contended that 
copies of the entire deeds should 


[§§ 967-972 


tested copy of a recorded deed is not inadmissible 
in evidence because the seal of the grantor or of the 
officer who took the acknowledgment does not ap- 
pear therein, where the certificate recites that the 
seal was actually attached,** although there is au- 
thority for the contrary view.** 

[§ 970] (4) Cross-Examination of Maker of 
Affidavit. Where an affidavit made in compliance 
with a statute for the purpose of introducing a cer- 
tified copy of the record of a deed is positive in 
its terms and meets all the requirements of the 
statute, the adverse party is not entitled to eross- 
examine the maker of the affidavit as to its truth.*° 

[§ 971] (5) Rebutting Evidence. An_ office 
copy of a private writing is liable to be rebutted 
by any evidence which would have been admissible 
to disprove the execution of the original instru- 
ment if it had been produced ;%7 but the delivery of 
a deed acknowledged and recorded, and which bears 
the usual attestation, cannot be contradicted with- 
out calling, or accounting for, the attesting wit- 
nesses.°° 

[§ 972] b. Sworn or Examined Copies. Sworn 
or examined copies of enrolled deeds of bargain and 
sale of lands;*® bills of sale of personalty,*® and 
other instruments #1 have been admitted as primary 
evidence, although there is also authority for the 
the proper seal had been affixed, the 


only representation of a seal being 
a scroll with the word “seal” writ- 


Marsh. 222, 19 AmD 70. 

Me.—Jewett v. Persons Unknown, 
61 Me. 408. 

Mo.—Gwynn v. Frazier, 33 Mo. 89. 

Ss. €—Cole v. Ward, 79 S. C. 573, 
61 SE 108. 

Tex.—Broxson v. McDougal, 63 
Tex. 193; Sullivan v. Dimmitt, 34 
Tex. 114; Grant v. Hill, (Civ. A.) 
30 SW 952; French v. Groesbeck, 8 
Tex. Civ. A. 19, 27 SW 43; Tomlinson 
v. League, (Civ. A.) 25 SW 313; 
League v. Thorp, 3 Tex. Civ. A. 573, 
22 SW 179, 24 SW 685. 

Va.—Pollard v. Lively, 2 Gratt. 
(43 Va.) 216. 

WwW. Va.—Carmichael v. Reed, 76 
W. Va. 672, 86 SE 662. 

28. U. S.—McKeen v. Delancy, 5 
Cranch 22, 3 L. ed. 25. 


Ala.—Burnett vy. Roman, 192 Ala. 
188, 68 S_ 358. 
Y.—Jackson y. Rice, 3 Wend. 


N. 

180, 20 AmD 683. 

Pa.—Wheeler v. Winn, 53 Pa. 122, 
91 AmD 186; Leazure vy. Hillegas, 
7 Serg. & R. 313. 

Tex.—Western Union Tel. 
Hearne, (Civ. A.) 40 SW 50. 

[a] A deed recorded in another 
state is, under. similar  circum- 
stances, admissible. Van Guden v, 
Virginia Coal, etc., Co., 52 Fed. 838, 
3 CCA 294. 

29. Dyson v. Knight, 130 Ga. 573, 
61 SE 468, 124 AmSR 179; Garbutt 
Lumber Co. v. Grass Lumber Co., 
111. Ga. 821, 35 SE 686;. Bagley v. 
Kennedy, 94 Ga. 651, 20 SH 105. 

30. Moody v. Ogden, 31 Tex. Civ. 
A. 395, 72 SW 253; Logan v. Logan, 
31 Tex. Civ., A. 295, 72 SW 416. 

31. U. S—Reorganized Church of 
Jesus Christ, ete. v. Church of 
Christ, 60 Fed. 937 [rev on other 
grounds 70 Fed. 179, 17 CCA 387]; 
Ormsby v. Tingey, 18. F. Cas. No. 
10,580, 2 Cranch C. C. 128. 

Ala.—Keller v. Moore, 51 Ala. 340. 

Ky.—Ross v. Clore, 3 Dana 189; 
Bingham v. Orr, 2 KyL 434; Ring- 
ham vy. Orr, 11 Ky. Op. 169. 

Md.—Carroll v. Norwood, 1 Harr. 
& J. 167. 

N. J.—Jones v. Crowley, 57 N. J. 
T3222), -30) AST A15 

32. Hunt v. Owings, 4 T. B. Mon. 
(Ky.) 20. 

33. East Coast Lumber Co. v. 


Cosme 


have been offered and that the cer- 
tificate of the clerk should have been 
to each instrument as an entirety. 
On an examination of such copies, 
we find that each contains a descrip- 
tion of certain lands from which the 
property alleged to have been con- 
verted was alleged to have been 
taken. After the description in the 
first deed, the words, ‘other descrip- 
tions contained herein omitted,’ ap- 
pear in parenthesis. . . While we 
feel reasonably sure, from an inspec- 
tion of the copies of the deeds: as 
offered and of the clerk’s certificates 
thereto that in the instant case no 
harm would have resulted in their 
admission and the acceptance of 
such partial copies, yet we can read- 
ily see grave danger in recognizing 
such practice and will not give our 
sanction or approval’), 

34 U. S.—Davis v. Seybold, 195 
Fed. 402, 115 CCA 304. 

Fla.—East Coast Lumber Co. v. 
#o Geato tn Co;, 55>,EPlaz 256, 45: S 

Ga.—Acme Brewing Co. v. Central 
R., etc., Co., 115 Ga. 494,42 SH 8. 

Mo.—Hubbard v. Swofford Bros. 
Dry Goods Co., 209 Mo. 495, 108 SW 
15, 1283 AmSR 488. 

Nebr.—Colvin v. Republican Val- 
ley Land Assoc., 28 Nebr. 75, 36 NW 
361, 8 AmSR 114. 

Tenn.—Harriman and Co. v. 
Schoetz, 130 Tenn. 609, 172 SW 320. 

Wis.—Putney v. Cutler, 54 Wis. 
66, 11 NW 4387. 

[a] As recording officers are not 
required to record official seals of 
public officers,:a certified copy of a 
deed duly recorded is not required 
to indicate the presence of such offi- 
cial seal thereon in order to be ad- 
missible in evidence. Bast Coast 
Lumber Co. v. Ellis-Young Co., 55 
Fla. 256. 45 S 826. 

[b] The rule has been applied to: 
(1) A county commissioners’ deed. 
Carrington v. Potter, 37 Fed. 767. 
(2) A sheriff’s deed. McCoy v. Cas- 
sidy, 96 Mo. 429, 9 SW 926 [overr 
Hamilton v. Boggess, 63 Mo. 233]. 
(8) A deed of a private corporation. 
Colvin v. Republican Valley Land 
Assoc., 23 Nebr. 75, 36 NW 361, 8 
AmSR 114. (4) A deed of a munici- 
pal corporation which recited that 


ten on it. Acme Brewing Co. v. Cen- 
tral R., etc., Co., 115 Ga, 494, 42 SE 
8. (5) A deed purporting to have 
been executed by a county clerk in 
behalf cf the state and county. Put- 
ney v. Cutler, 54 Wis. 66, 11 NW 437. 

35. Switzer v. Knapps, 10 Iowa 
72, 74 AmD 375; Williams v. Bass, 
22 Vt. 352. 

36. Glos v. Garrett, 219 Ill. 208, 
76 NE 373. 

37. Flynn v. Sullivan, 91 Me. 355, 
40 A 136; Samuels v. Borrowscale, 
104 Mass. 207; Harvey v. Jones, 1 
Disn. (Oh.) 65, 12 Oh. Dec. (Reprint) 
490; Loring v. Jackson, 43 Tex. Civ. 
A. 306, 95 SW 19. 

38. Stout v. Kean, 3 Del. 82. 

39. Smartle vy. Williams, 1 Salk. 
280, 91 Reprint 245. 

35 Mich. 


wees Pierce vy. Rehfuss, 

{a] Recollection of subscribing 
witness.—It was error to permit the 
reading in evidence of a copy of a 
record of a bill of sale for a slave, 
executed and recorded in Kentucky, 
upon the testimony of the subscrib- 
ing witness to such bill.of sale, who 
stated simply that he believed the 
copy to be substantially the same as 
the original, but that he had not seen 
the original for many years, and 
where it did not appear that he had 
ever compared the copy with the 
original, nor pretended to say that it 
was an exact or sworn copy. Brown 
Ven Hicks, “ysArk> 932% 

41. Barber y. International Co., 73 
Conn. 587, 48 A 758. 

[a] Corporation contracts.—Where 
an expert on English law as to. tne 
registration of corporation contracts 
testified that he had visited the of- 
fice in which a certain contract was 
filed according tu law, saw the con- 
tract, knew the signature of one of 
the parties thereto and that the sig- 
nature thereon was genuine, and 
that he had made a compared copy 
of the contract, such copy was prop- 
erly received in evidence in an ac- 
tion wherein the same was material. 
Barber v. International Co., 73 Conn. 
587} ASA 758s 

[b] Memoranda not on original.— 
A compared copy of a contract on 
record was not rendered inadmissi- 
ble in evidence by certain memo- 


For later cases, developments and changes in the law see cumulative Annotations. same title, page and note number, 
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view that such copies should be excluded.42 It has 
also been held that a copy of a written contract, 
although not properly certified, is admissible upon 
the testimony of the person who made it that it is 
correct, where the objection that the original should 
be produced is overcome or waived.*® An examined 
copy ean be proved only by proof of comparison 
with the original, and not by proof of comparison 
with some other copy, and hence a copy verified by 
examination with a certified copy of the record of a 
deed is not admissible.*4 

Translations. Under a statute requiring a recorded 
deed in a foreign language to be accompanied by 
a sworn English translation, an unsworn translation 
is not admissible in evidence.*® 

[§ 973] ¢. Abstracts of Title. An abstract of 
title made by the custodian of the records and cer- 
tified by him to have been taken from the records 
of deeds in his office has been held admissible in 
evidence,*® but it has also been held that the title 
to real estate cannot be shown by a county clerk’s 
abstract or certified search.47 An abstract of title 
prepared by an abstract company is a private rec- 
ord, and rules applicable: to the admission of pub- 
lic records are inapplicable thereto,4® and a mere 
abstract of title made by a title examiner is not 
a copy of the entries of abstract books which, when 
attested by the custodian thereof, is made admis- 


‘sible by statute as a substitute for public records 
randa written thereon which were|Christenson v. 
not on the original, and which were 
not offered in evidence. Barber v. 
International Co., 73 Conn. 587, 48 
A 758. 

[c] Omission of schedules.—A 
compared copy of a contract on rec- 
ord was not rendered inadmissible 
in evidence by the omission of cer- 
tain schedules attached to the orig- 
inal, where the contract on its face 


title to which 


tions; 


it is correct. 


appeared complete and_ effectual | title, 

without reference to them, althougn A ra RUC poVeu carn: 
the contract stipulated that the}]109 NE 456. 
schedule should be a part thereof. 49. Lampel Land, 


EVIDENCE 


Peterson, 
708, 711, 144 NW 315 (“Plaintiff in- 
troduced in evidence 
defendant objected. 
It was taken subject to the objec- 
defendant insisting on a rul- 
ing. The abstract was not furnished 
by the defendant. 
showing as to who made it or that 
It was not competent 
evidence to show title, or failure of 
in a case of this character’’). 


[22C.J.] 835 
destroyed by fire.*° A certified copy of an abstract 
of title, showing the contents of private books of 
the parties who made them, and which are not pub- 
lic records required by law to be kept, is inadmis- 
sible.°° In order for an abstract of title to be 
admissible under the Shopbook Rule,®! it must have 
been a part of the res geste of the transaction be- 
tween the parties, or made in due course of busi- 
ness in a transaction between one of them and a 
third person.®? An abstract of title received in 
evidence without objection, is competent proof of 
the execution and recording of a deed as therein 
recited.°? 

[§ 974] 5. Certification or Exemplification—a. 
Public Records Generally—(1) Necessity. In order 
that a'copy of a public record should be admissible 
in evidence, it is necessary that it should be exem- 
plified by the certificate of the proper officer or 
otherwise authenticated,°* unless any objection 
based on the lack of such authentication is waived.®® 

Translated copies of land office records must be 
certified by both the translator and the commis- 
sioner or register.>® 

[§ 975] (2) Authority of Officer to Certify.>? 
Where certified copies of public records are offered, 
it should appear that the officer by whom they pur- 
port to be certified had the right to the custody of 
the records, and was the person who had authority 
to furnish authenticated copies.°® This rule applies 
163 Iowa| N. D.—Sykes v. Beck, 12 N. D. 242, 
96 NW 844, 

Okl.—Kasenberg v. Hartshorn, 30 
Okl. 417, 120 P 956. 

Or:—-Pacific , Live, Stock, [Co. Gv. 
Isaacs, 52 Or, 54, 96 P 460. 

Tex.—Nease v. Broadwater Mer- 
cantile Co., (Civ. A.) 206 SW 692; 
Slaughter v. Cooper, (Civ. A.) 107 
SW 897. ‘ 

{a] Tllustration—A paper pur- 
porting to be the regulations of the 
United States department of agri- 


culture for the transportation of cat- 
tle, not certified by any officer of the 


an abstract of 


There was no 


62 Ind, A. 80, 


OUCH aeOO,. niVe 


Barber v. International Co., 73 Conn. 
587, 48 A 758. 

42. Dyson v. Knight, 130 Ga. 573, 
61 SE 468, 124 AmSR 179; Judson v. 
Freutel, 266 Ill. 24, 107 NE 207. 

[a] Under Mlinois statute.—Un- 
der Hurd Rev. St. (1913) c 30 § 36, 
providing that the record of a deed 
or 2, transcript thereof certified by 
the recorder may be read in evidence 
when the original is lost, or not 
in the power of the party wishing to 
use it, verified copies of the record 
of deeds, alleged. to have been lost 
or destroyed, were inadmissible; nor 
were such copies admissible under 
Hurd Rev. St. (1913) c¢ 51 § 18, pro- 
viding that any records may be 
proved by copies examined and 
sworn to by credible witnesses. 
Judson v. Freutel, 266 Ill. 24, 107 
NE 207. i 

43. Kollock v. Parcher, 52 Wis. 
393, 9 NW 67. 

44, Lasater v. Van Hook, 77 Tex. 
650, 14 SW 270. 

45. Noble v. Cates, 230 Mo. 189, 
130 SW 302. 

46. Frugia v. Trueheart, 48 Tex. 
Civ. A. 513, 106 SW 736; Mortimer 
vy. Jackson, (Tex. Commn. A.) 206 SW 
510. 

[a] Under the California statutes 
an abstract of title is not admissible 
in evidence to show the execution of 
a deed, where the records have been 
destroyed, unless it was issued in 
the ordinary course of business be- 
fore such destruction, and there 1s 
proof of the loss or destruction of, 
or inability to produce, the original 
deed. Dahler v. All Persons, 163 
Cal. 160, 124 P 995 [foll Downing v. 
McGrath, 163 Cal. 813, 124 P 997]. 

47. Collar v. Ulster, ete., R. Co., 
72 Misc. 274, 131 NYS 56. See also 


Spelling, 236 Mo, 33, 139 SW 345, 


50. Whitman y. Giesing, 224 Mo. 
600, 123 SW 1052. 
51. Shopbook rule see infra § 1034. 
Bee el hie OAL Ocie LIGA cEACOs 
109 NE 456. 
53. Bresee v. Seberger, 88 Nebr. 
632, 130 NW 264. 
54. U. S—wU. S. v. Morris, 102 
U. S. 548, 26 L. ed. 226. 
Ala.—Kilgore v. Stoner, 12 S 60. 
Ark.—McNeil v. State, 117 Ark. 8, 
173 SW 826, 1200; Winn v. Scraper, 
96 Ark, 647,,.1381 SW 723. Winn), wv. 
Whitehouse, 96 Ark. 42, 131 SW 70. 
Del.—Star Loan Assoc. v. Moore, 
20 Del. 308, 55 A 946. 
D. C.—Hwing v. U. S., 3 App. 353. 
Tll.—Huls v. Buntin, 47 Ill. 396. 


Ind.—Ex p. Brown, 166 Ind. 593, 
78 NE 553. 

Iowa.—Pfotzer v. Mullaney, 30 
Iowa 197. 

Ky.—Woolley v. McCormick, 45 


SW 885, 20 KyL 272. 
paar eged vy. Smith, 3 Harr. & J. 
20, : 

Minn.—St. Anthony, etc., Hl. Co. 
v. Great Northern R. Co., 127 Minn. 
299, 149 NW 471. 

Mo.—Stewart y. Lead Belt Land 
Co., 200 Mo. 281, 98 SW 767; Man- 
ning v. Connecticut F, Ins. Co., 176 
Mo. A. 678, 159 SW 750; Pabst Brew- 


ing Co. v. Smith, 59 Mo. A. 476. 
Mont.—Chambers v. Jones, 17 
Mont. 156, 42 P 758. 
INE BY Peombvas Dunner el 7 Ni ay. 


227, 22 NE 1022, 15 AmSR 498 [aff 
49 Hun 466, 2 NYS 253]; Lee v. Ster- 
ling Silk Mfg. Co., 134 App. Div. 123, 
118 NYS 852; In re Paris, 168 NYS 
585: Bella v. New York, etc., R. Co., 
6 NYS 552. 

N. C—State v. Southern R. Co., 
141 N. C. 846, 54 SE 294. 


department and having no seal at- 
tached, nor anything to indicate that 
it had any connection with the de- 
partment of agriculture, except that 
it contained as a printed heading 
“United States Department of Agri- 
culture... Regulations Concerning 
Cattle Transportation,’ was inadmis- 
sible. State v. Southern R. Co., 141 
N.C. 846, 54 SE 294, 


{[b] Rule applies to land office 
records.—Winn vy. Scraper, 96 Ark. 
647, 131 SW 72; Winn v. hitehouse, 


96 Ark. 42, 131 SW 70; Huls v. Bun- 
tin, 47 Ill. 396; Woolley v. McCor- 
mick, 45. .SW, 885, 20 Kyles 272° 
Cockey v. Smith, 3 Harr. & J. (Md.) 
20; Stewart v. Lead Belt Land Co., 
200 Mo. 281, 98 SW 767; Slaughter 
ar Seo, (Tex. Giv.. A.) 107 .SiWi 
8 


[e] The certificate is not itself 
evidence before the jury, its office 
being merely to make the copies of 


the entries evidence. Johnson y, 
Mays, 8 Ark, 386. 
{d] A marriage certificate is 


treated as an original document in 
Connecticut and need not be authen- 
ticated as a copy. Northrop v. 
Knowles, 52 Conn. 522, 52 AmR 613. 

55. St. Anthony, ete, El. Co. v. 
Great Northern R. Co., 127 Minn. 299, 
149 NW 471; Davenport v. Daven- 
port, 80 Vt. 400, 68 A 49. 

56. Spillars v. Curry, 10 Tex. 143; 
Swift v. Herrera, 9 Tex. 263. 

57. Certificate as proof of official 
character see infra § 978. 

58. U. S—Bleecker v. Bond, 3 F. 
Cas. No. 1.5384, 3 Wash. GC. C. 529; 
New York Dry Dock v. Hicks, 18 F. 
Cas. No. 10,204, 5 McLean 111; Tal- 
cott v. Delaware Ins. Co., 23 F. Cas. 
No. 13,734. 2 Wash. C. GC. 449. 

Ala.—Adams y. Central of Georgia 
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to land office records,®® as to which certification by 
the commissioner or register of the land office,®° or 
his deputy,®t or a surveyor-general ®* is sufficient, 


while a copy certified by a clerk 


fice ®8 or by the recorder of a county ** is not entitled 
to be received in evidence unless it is so provided 


by statute.*®® 
[§ 976] 
—(a) In General. 


R. Co., 73 S 650; Sloss Iron, etc., Co. 
v. Macon County, 111 Ala. 554, 20 S 
400. 

Conn.—State v. Dooris, 40 Conn. 
145; Wells v. Tryon, 3 Day 489. 

Ga.—Anderson v. Blair, 121 Ga. 
120, 48 SE 951, 2 AnnCas 165; Kin- 
ney v. Avery, 14 Ga. A. 180, 80 SE 
663. 
Tll.—McCloud v. Hogle, ae TIS AS 


Copies of public 


483; Grand Lodge A. O. Wis ivy 
Young, 123 Ill. A, 628. ° 
Ind.—Parker v. Smith, 4 Blackf. 


70. 

Kan.—Bergman y. Bullitt, 43 Kan. 
709, 23 P 9388; Cooper v. Armstrong, 
4 Kan. 30. 

Ky.—Barret v. Godshaw, 12 Bush 
592; Simpson v. Loving, 3 Bush 458, 
96 AmD 252. 

La.—Millaudon v. Smith, 6 Mart. 


N. S. 608. 

Me.—Foxcroft v. Crooker, 40 Me. 
308. 

Md.—Schnertzell v. Young, 3 Harr. 
& M. 502. 


Mass.—Rich v. Lancaster R. Co., 
114 Mass. 514. ‘ 

Mo.—St. Louis v. St. Louis Blast 
Furnace Co., 235 Mo. 1, 138 SW 641; 
Wilcoxson, etc., Banking House Vv. 
Darr, 139 Mo. 660; Strother y. Chris- 
ty, 2 Mo. 148; Philipson v. Bates, 2 
Mo. 116, 22 AmD 444; Florsheim v. 
Fry, 109 Mo. A. 487, 84 SW 1023. 

N. H.—Woods v. Banks, 14 °N. H. 
01. 
: N. C.—State v. Southern R. Co., 141 
N. C. 846, 54 SE 294. 

Pp uppines, 0: Sees il 
Philippine < 

ern. State v. Cooper, (Ch. A.) 53 
SW 391. 

Tex——yYork v. Gregg, 9 Tex, 85; 
Uhl v. Musquez, 1 Tex. Unrep. Cas. 
650. 


Arceo, 


Wash.—State v. King County 
Super: Ct) 10l siwash.. 2605. 12) 
254; State v. Kniffen, 44 Wash. 485, 


87 P 837, 120 AmSR 1009, 12 AnnCas 
113. 

Wyo.—Stamper v. Gay, 3 Wyo. 322, 
Zoe 69. 


N. B.—Ingram v. Brown, 38 N. B. 
256. 
{a] The secretary of a railroad 


commission may certify to a tran- 
script of its records if he is the prop- 
er custodian of such records. Adams 
v. Central of Georgia R. Co., (Ala.) 
73 S 650. 

{[b] A parish priest is the proper 
party to certify copies of parochial 


books. U.S. v. Arceo, 11 Philippine 
530. 
{c] More than one officer may be 


authorized to give certificates. Clark 
v. Empire Lumber Co., 87 Ga. 742, 13 
SE 826; State v. Lawrence, 64 N. C. 
483. 
[d] Certificate by deputy register, 
—(1) For the purpose of making the 
copy of a recorded deed admissible in 
evidence, a register may certify by 
his deputy, and it is immaterial 
whether the certificate is signed, “A. 
B. by C. D., Deputy,” or “C. D., Dep- 
uty for A. B.” Cook v. Hunter, 6 F. 
Cas. No. 3,161, 1 Brunn, Coll. Cas. 125, 
2 Overt. (Tenn.) 213. (2) A certifi- 
cate of a deputy registrar of probate, 
made after the death of the registrar 
and during a vacancy in the office, is 


admissible. Ingram y. Brown, 388 
N.) Bs 256: 
fe] The certificate of a person, 


not an Officer, that a document is a 
“true and correct copy of an original 


(3) Mode and Form of Authentication 


EVIDENCE 


in the land _ of- 


tures.®* 


records or docu- 


deed now in my hands, with the in- 
dorsements thereon,” is not sufficient 
to render such document admissible 
as evidence of the contents of the 
original deed. Dyson y. Knight, 130 


Ga. 578, 61 SE 468, 124 AmSR 179. 
59. Ala.—Johnson v. McGehee, 1 
Ala. 186. 


Ind.—Nitche vy. Earle, 117 Ind. 270, 
19 NE 749. 

La.—Boatner vy. Scott, 1 Rob. 546. 

Tenn.—State vy. Cooper, (Ch. A.) 
53 SW 391. 

Tex.—Paschal v. Perez, 7 Tex. 348. 

60. Woodstock Iron Co. v. Rob- 
erts, 87 Ala. 436, 6 S 349; Boatner v. 
Scott, 1 Rob. (La.) 546; Murray v. 
Polglase, 17 Mont. 455, 43 -P 505; 
Ward v. Moorey, 1 Wash. T. 104. 

[a] Acting register—Copies of 
papers from the register of the land 
office, certified by an acting register, 
may be admitted in evidence. Wood- 
stock Iron Co. vy. Roberts, 87 Ala. 436, 
6 S 349; Stephens v. Westwood, 25 
Ala. 716; Murray v. Polglase, 17 
Mont. 455, 43 P 505; Ward v. Moorey, 
1 Wash. T. 104. 

{[b] Public surveys.—The register 
has no authority to certify copies of 
public surveys. Millaudon y. Mc- 
Donough, 18 La. 102. 

61. Urket v. Coryell, 5 Watts & S. 
(Pa.) 60; Barino v. Gourdine, 16 S. C. 
221; Carlile, vos Maxwell, «12 S.1iG: 
L. 534; McCreight v. Gossitt, 3 S. C. 
orbs 

[a] Proof of appointment of the 
deputy is unnecessary. Barino v. 
Gourdine, 16 S. C. L. 221. 

[b] Proof of delegation of power. 
—aA certificate for the register is in- 
admissible in the absence of proof 
that he might act by proxy or had 
delegated his powers. lLesassier v. 
Dashiell, 14 La. 467. 

62. Kellogg v. Finn, 22 S. D. 578, 
119 NW 545, 183 AmSR 945, 18 Ann 
Cas 363 (the certificate of the sur- 
veyor-general to a copy from the land 
office of the field notes of a survey, 
authorizes admission of the 
ment without it being sworn to, or 
witnesses being called to testify that 
they had compared it and found it 
a true copy). 


63. Sampson y. Overton, 4 Bibb 
(Ky.) 409. 
64 Lyell v. Maynard, 15 F. Cas. 


No. 8,619, 6 McLean 15. 

65. Lally v. Rossman, 82 Wis. 147, 
51 NW 1132 (certification by chief 
clerk authorized). 

66. Ala—Louisville, ete, R. Co. 
v. Boggs, 74 S 337; Scott v. Hancock, 
3 Stew. & P. 44; Planters’ Chemical, 
etc., Co. v. Costillow, 10 Ala. A. 385, 
64 S 473. 

Mo.—Gentry v. Garth, 10 Mo. 226. 

Nebr.—In_ re Lyle, 98 Nebr. 768, 
141 NW 1127. : 

N. C.—Hinton y. Lake Drummond 
Canal Co., 166 N. C. 484, 82 SE 844; 
Mott v. Ramsay, 92 N. C. 152. 

Tex.—Ryan v. Jackson, 11 Tex. 391; 
Newsom v. Langford, (Civ. A.) 174 
SW 10386, 

[a] No prescribed form of certifi- 
cate as to land office record.—Gratz 
v. Beates, 45 Pa. 495. 

{[b] Indorsement.—The  register’s 
attestation to a copy does not au- 
thenticate an 
back of it; and in the absence of 
other evidence an indorsement upon 
the copy, offered as evidence of a 
like indorsement on the original, is 
properly rejected. McGowan Vv. 


instru-| 


indorsement on the] 346 


* 
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ments purporting to be exemplifications or certified 
copies must be authenticated in the proper form 
and manner,®® and in compliance with statutory re- 
quirements as to authentication which have been en- 
acted by congress and the various state legisla- 
It is usually considered that substantial 
compliance with the form of certification or authen- 
tication prescribed by statute is sufficient,°* but 
there is also authority for the view that where cop- 


5 Dana (Ky.) 65. 

Evidence of genuineness.—A 
copy offered in evidence has been 
rejected because the certificate was 
not accompanied by evidence of its 


Crooks, 
{e] 


genuineness. Ryan v. Jackson, 11 
Tex. 391. 
{d] Clerical errors do not exclude 


the copy. Harper v. Marion County, 
33-0 ’lex. Civ. A. G53, 971 Wel 044, 
67. U. S—uU. S. v. Morris, 102 


U. S. 548, 26 L. ed. 226. 

D. C.—Ewing v. U. S., 3 App. 353. 

Ill. Walker v. Aurora, 140 Ill. 402, 
29 NE 741; American Surety Co. v. 
Wee Sssaat te Ll eA, 

Ind.—Naanes v. State, 143 Ind. 299, 
42 NE 609. 

La.—Jerman’ v. 44 La. 
Ann. 620, 11 S 80. 

Mo.—Stewart v. Lead Belt Land 
Co., 200 Mo. 281; 98 SW 767; Flor- 
sheim v. Fry, 109 Mo. A. 487, 84 SW 
1023. 

Mont.—Chambers _ Vv. ANT 
Mont. 156, 42 P 1758. 

Nebr.—Hewit y. Indian Terr. Bank, 
5 Peace 463, 90 NW 250, 92 NW 
741. 


N. Y.—Nolan v. Nolan, 35 App. Div. 
339, 54 NYS 975. 

N. C.—Barcello v. Hapgood, 118 N. 
C.. 712, 24 SE 124: 

N. D.—Sykes v. Beck, 12 N. D. 
242, 96 NW 844. 

Tex.—Sullivan v. Solis, 52 Tex, Civ. 
A. 464, 114 SW 456. 

41 


Wash.—Chrast  v. 
Wash. 360, 83 P 238. 

“Certified copies of official records 
are essentially secondary in char- 
acter, and the right to introduce 
such written copies aS primary evi- 
dence exists only by virtue of stat- 
ute, and, to authorize their admis- 
sion, they must be certified in the 
manner required by the _ statute.” 
Sykes v. Beck, supra. 

{a] To render ficld notes evidence, 
under Rev. St. (1895) art 2307, re- 
quiring the county surveyor to record 
all surveys in the county with plats 
thereof, and providing that certified 
copies of such record may be used 
in evidence, it is necessary to certify 
that the field notes were correctly 
copied from the record. Sullivan v. 


Tenneas, 


Jones, 


O’Connor, 


polls: 52 Tex. Civ. A. 464, 114 SW 
68. U. S.—Moses vy. U. S., 166 U. 
S. 5715. 17 SCEV 682, 240 VE. ed sitios 
Ballew v. U. S., 160 U. S. 187, 16 SCt 
263, 40 L. ed. 388. But see infra 
note 69. 
“er ie v. Emerson, 18 Cal. 
lll. Piatt County vy. Gumley, 81 
Ill. 350. 
Ind.—Donner v. Griffith, (A.) 122 
NE 23. But see infra note 69. 
Mich.—Huntoon v. O’Brien, 79 
Mich. 227, 44 NW 601; Bills vy. 
Keesler, 36 Mich. 69. 
N. .Y.——Peo. v. Topéy, 153- N.Y. 


381, 47 NE 800 [mod 8 App. Div. 468, 
40 NYS 577]. 
ey C.—State v. Lowranee, 64 N. C. 


Or.—Oregon R., etc., Co. yv. Cool- 
idges 591'Or* 6, 116" 98. 
Tenn.—De Garmo vy. Prater, 125 


Tenn. 497, 146 SW 144, AnnCas1913C 


Tex.—Hill v. Lofton, (Civ. A.) 165 
SW 67. 

[a] Sufficient compliance.—Where, 
after reciting his custody of the 
schedules and tariffs of rates, the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 976-977] 


ies are made evidence by statute the mode of authen- 
tication prescribed must be strictly pursued,®* at 
least if the making of such copies evidence is in de- 
: It is generally re- 
quired, both under or apart from statute, that it 
shall appear from the certificate that the paper is 
a true and complete copy of the original,” and cer- 
tification of the fact of comparison of the copy with 
the original is sometimes required by statute.7? In 
the absence of statutory requirement, however, it 
is not necessary that a copy should be expressly cer- 
tified as a ‘‘true copy,’’ but the word ‘‘eopy’’ at- 
tested by the proper officer is sufficient, since a copy 
authenticated by one authorized to do so will be 
Recorders certifying to the 
recording of acts in their offices should state the 
dates of the recording as well as the books in which 
It has been held that 
the date of certification must appear,7> but it has 


rogation of the common law.7° 


taken as a true copy.*® 


the recording was made.’4 


secretary of the interstate commerce 
commission stated that copies had 
been compared by him with the 
originals in his custody, and that the 
same were correct transcripts, there 
was a substantial compliance with 
Lord L. § 771, providing that, 
whenever a copy of a writing is to 
be certified to be used as evidence, 
the certificate shall state that the 
copy has been compared by the certi- 
fying officer with the original, and 
that it is a correct transcript there- 
of. Oregon R., ete., Co. v. Coolidge, 
BORO oe E49 s 5 

[b] A certificate unusual in form, 
but not irregular, does not render the 
copy incompetent. Stevens y. Geiser, 
71 Tex. 140, 8 SW 610. 

[c] The fact that a certificate is 
awkwardly worded does not render 
it insufficient, where taking it in 
connection with the part of the rec- 
ord to which it is appended when 
offered in evidence itS meaning is 
clear. Wright v. Glos, 264 Ill. 261, 
106 NE 200. 

{d] Certification as requisite to 
filing.—A substantial compliance with 
the requirements of the statute with 
reference to the certification of a 
map of the state canals and the 
lands adjacent thereto by the canal 
commissioners, aS a_ prerequisite 
to its being filed in the office of 
the comptroller is sufficient to en- 
title a copy of such map to be ad- 
mitted in evidence under the statute 
making such copies admissible. Al- 
sheimer v. Boon, 31 Misc. 333, 65 
NYS 475. 

69. U.S. v. Harrill, 26 F. Cas. No. 
15,310, McAll. 243; Painter v. Hall, 
75 Ind. 208; Weston v. Lumley, 33 
Ind. 486. 

70, 7 Smithive:U» S.,)5 Pet.o (CU. S.) 
292, 8 L. ed. 130; U. S. v. Harrill, 25 
F. Cas. No. -15,310, McAIl. 243; U. S. 
v. Robinson, 27 F. Cas. No. 16,178, 
daWak? Irsidélsiewinga vel Una Sid 
App... .C.) 2853, E 

71. Cal.—Natoma Water, etc., Co. 
v. Clarkin, 14 Cal. 544. 

Ga.—MecMillan v. Savannah Guano 
Co., 133 Ga. .760, 66 SE 943. 

Ill.— Grand Lodge A: O. U. W.° v. 


“Young, 123 Ill. A. 628. 


Ind.—Naanes v. State, 143 Ind. 299, 
42 NE 609. 

Mich.—Wilson v. Hoffman, 54 Mich. 
246, 20 NW 37. 

Miss.—Martin v. King, 4 Miss. 125. 

Mo.—Brecker v. Fillingham, 209 
Mo. 578, 108 SW 41. 3 
see Y.—Redford v. Snow, 46 Hun 

N. D.—Sykes v. Beck, 12 N. D. 242, 
96 NW _ 844. 

Or.—Oregon R., etc., Co. v. Cool- 


idgexeoo). OrqibyyikG) 124.93. 
Pa.—Harper  v. Farmers’, , etc., 
Bank, 7 Watts & S. 204; Maus v. 


Mahoning Tp., 24 Pa. Super. 624. 
Porto Rico.—Chavier v. Adjuntas, 
13 Porto. Rico 331. 
52.6 ARex, 


Tex.—Sullivan v. Solis, 


EVIDENCE 


-[§. 977]  (b) 


requires a seal 


sible.79 But it 


the office.®! 


Civ. A. 464, 114 SW 456. 
Vt.—Johnson v. Bolton, 43 Vt. 303. 
[a] “True copy of deed.”—A cer- 

tificate that a copy is a “true copy of 

a deed” will be sufficient as intended 

to certify that it was a true copy 

from the record, where it was the 
officer’s duty to certify a copy of 
the record and it clearly appeared 
from the copy that such record ex- 
isted in his office. Preston vy. Robin- 
son, 24 Vt. 583. To same effect Vick- 

ery v. Benson, 26 Ga, 532, 

{b] “rune and accurate copy.”— 
A certificate of the surveyor-general, 
that the paper “is a true and accurate 
cory of a document” on file in his 
office, is ‘sufficient, against the ob- 
jection that the copy is not duly au- 
thenticated, it being conceded that 
such document was the original 
srant. JNatoma~ Water, ete, Contys 
Clarkin, 14 Cal. 544. 

[ec] Certificaticn as to making up 
of record.—The fact that the record 
from which the copy was taken was 
made up from the proper sources 
need not appear in the certificate, 
since this fact will be presumed. 
Carbee v. Hopkins, 41 Vt. 250. 

[ad] Record composed of distinct 
documents or parts.—(1) Under a 
statute providing that whenever a 
certified copy of any record, docu- 
ment, or other paper is allowed by 
law to be evidence, such copy shall 
be certified by an officer in whose 
custody the same is required by law 
to be, ete., it has been held that the 
method of authentication contem- 
plated by the statute is for the officer 
to certify for each document or record 
which is offered in evidence, and 
hence that copies of several deeds 
attached together could not be of- 
fered in evidence under one certificate. 
Newell v. Smith, 38 Wis. 39. (2) 
But a different rule has been laid 
down under a similar statute in Ore- 
gon. Portland v. Besser, 10 Or. 242. 

{e] Construction of certificate.— 
Where a certified copy of a deed 
sought to be introduced in evidence 
contained a certificate, following the 
certificate of acknowledgment and 
preceding. the certificate of the clerk 
as to the copy, reciting that ‘the 
above ... is a true and correct 
copy of the original deed . that 
the same was presented for registra- 
tion” on a certain day and hour, and 
duly registered on a certain hour six 
days later, and such certificate was 
signed by the clerk, by his deputy, 
it was held that such certificate 
meant only the the record was 
true, not that the instrument recorded 
was a copy, so as to render the copy 
sought to be introduced in evidence 
a certified copy of a certified copy, 
and hence not admissible under the 
statute as a recorded instrument. 
Williams v. Cessna, 43 Tex. Civ. A. 
315. 95 SW 1106. 

[f] Insufficient certificate. — A 
certificate to a copy of a govern- 


ante 
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also been considered that where a village clerk’s cer- 
tificate to an ordinance showed when it was passed 
and published, and was complete in every way, the 
fact that the certificate was not dated was not 
ground for excluding the ordinance.7¢ 


Seal. Where the statute expressly 
for certified copies of public rec- 


ords,’” or a seal of office is established by law for 
the authentication of documents from a particular 
public office,“ an unsealed certificate is imadmis- 


has been held that in the absence 


of any special requirement a copy of a land office 
record, duly certified by the register is admissible 
in evidence, although the certificate is without any 
seal;°° and an office copy of a survey, certified by 
one as deputy surveyor-general, without a seal, has 
been held admissible, where no seal was established 
by law for such office and the original was not in 
The fact that the seal is in the wrong 


)ment map, reciting that the map as 
far as it went into detail was a cor- 
rect copy of the original, was insuf- 
ficient to authorize the introduction 
of the map in evidence, there being 
nothing to show what parts of the 
map had been omitted from the 
copy. Cottle v. Coffee, (Mo.) 108 SW 
44; Brecker y. Fillingham, 209 Mo. 
578, 108 SW 41. 

72. Huntoon vy. O’Brien, 79 Mich. 
227, 44 NW 601; Bills v. Keesler, 36 
Mich. 69; Redford v. Snow, 46 Hun 
CN. Y.) 370; Oregon R., ete., Co. v. 
Coolidge, 59 Or. 5, 116 P 938; Stevens 
v. Clark County, 43 Wis. 36. 

73. Copelin v. Shuler, (Tex.) 6 SW 
668; Robinson v. Lowe, 50 W. Va. 75, 
40 SE 454. 


74 ‘Trellieu Cypress Lumber Co. 
v. Albert Hansen Lumber Co., 121 
La. 700, 46 S 699. 2 
_ (75. Louisville, ete, R. (Co. v. 
Boggs, (Ala.) 74 S 337. 

76. Collison v. Illinois Cent. R. 
Co.,-'239) Ill) 532, 88° NE 252: 

“7 U. S—Smith v. U. §8., 5 Pet. 


292, 8 L. ed. 130; Hotchkiss v. Glas- 
gow, 12 F. Cas. No. 6,717, 5 McLean 
424; Talcott v. Delaware Ins. Co., 23 
E. Cas. No. 13,734, 2 Wash. C. C. 449. 

Ala.—2Jinkins v. Noel, 3 Stew. 60. 

D, C.—Ewing v. U. S., 3 App. 353. 

Ga.—Sewell v. Tallapoosa, 145 Ga. 
19, 88 SE 577. 

Ind.—Allen v. Thaxter, 1 Blackf. 
399; Cleveland, ete., R. Go. v. Gan- 
non, (A.) 109 NE 234. 

Mont.—Chambers v. Jones, 17 Mont. 
156, 42 P 758. 

N. J.—Hawthorne y. Hoboken, 35 
IN iediswilar a4 te 

N. Y.—New York v. Vanderveer, 91 
App. Div. 303, 86 NYS 659. 

Tex.—Newsom v. Langford, (Civ. 
A.) 174 SW 1086. 


ae Wickliffe v. Hill, 3 Litt. (Ky.) 
[a] In the absence of evidence as 


to whether or not the certifying of- 
ficer had a ‘seal and unsealed certifi- 
cate has been rejected. Talcott v. 
Delaware Ins. Co., 23 F. Cas. No. 
13,734, 2 Wash. C. C. 449. : 
79. Sewell v. Tallapoosa, 145 Ga. 
19, 88 SEH 577; Central of Georgia R. 


Co, v. Bond, 111 Ga, 13, 36 SE 299; 
Cleveland, etce., R. Co. v. Gannon, 
(Ind. A.) 109 NE 234; Newsom v. 


Langford, (Tex. Civ. A.) 174 SW 1036. 
See also cases Supra notes 77, 78. 

[a] A certified copy of an ordin- 
ance of a town is not admissible un- 
less the seal of the town is attached 
thereto. Central of Georgia R. Co. v. 
Bond, 111 Ga. 13. 36 SE 299. 

80. Stewart vy. Trenier, 49 Ala. 
492; State v. Cooper, (Tenn. Ch.) 53 
Sw 391. But compare Brock v. 
Burchett, 2 Swan (Tenn,) 27 (a cer- 
tificate of the register of the land 
office should be under his seal of 
or should state that he has no 


Masters v. Shute, 2 Dall. (Pa.) 
od el wtede2985 
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place does not require exclusion of the copy.*” 
[§ 978] (c) Signature and Recital of Official 
Character. An alleged certified copy of a private 
instrument not signed by a public officer has been 
held to be inadmissible, although in the body of 
the certificate it purports to be made by an officer,* 
but it has been held unnecessary that the certificate 
should recite the official character of the person by 
whom it is signed.8* Where the same person holds 
two offices, his certificate to copies of records prop- 
erly in his custody is not vitiated by the fact that 
he appends to his signature the designation of the 
office other than that by virtue of which he has 
custody of the records.*> It has been held that the 
recital in a certificate to a copy of a document as to 
the official character of the officer as the legal cus- 
todian of it is prima facie proof of that fact.86 A 
copy of a marginal entry on the record is not re- 


EVIDENCE 


[§§ 977-980 


of the proper officer is, as a general rule, admissible 
without supplementary proof or verification by the 
oath of the officer or other testimony.** 

[§ 980] (4) Certificate of Fact or Conclusion 
from Record. To prove a fact of record without 
the production of the record itself, a duly authenti- 
cated copy of the record or so much thereof as re- 
lates to the fact in question is required. A certifi- 
cate py a public officer having the lawful custody of 
public records as to any fact appearing on the reec- » 
ords of his office or as to any conclusion he may 
draw from an inspection of the records is not com- 
petent evidence,®® unless made so by statute.°° A 
fortiori the authority to make certified copies will 
not authorize a certification as to facts not appear- 
ing of rccord,®! or improperly inserted therein,®? or 
as to the purport of papers that are missing from 
the record.®? So, in the absence of a statute, a nega- 
tive certificate by an officer will not be evidence of 


quired to be separately signed.** 
[§ 979] (dad) Verification. 


A copy of a public 


the nonappearance of a fact on the records or of 


record, if authenticated by the seal and signature | the absence of any entry, paper, or document from 


82. Cleveland, etc., R. Co. v. Gan- 
non, 63 Ind. A. 289, 112 NE 411. 

83. Citizens State Bank v. Bon- 
ness, 76 Minn. 45, 78 NW 875; State 
v. Hinkelman, 32 Oh. Cir. Ct. 1. 

84. Barret v. Godshaw, 12 Bush 
(Ky.) 592. 
. 85. Peo. v. Lyons, 168 Ill. A. 396, 
399, (“The law makes the county 
clerk keeper of the records of the 
board of supervisors. Hubbard ex- 
plained that he had but one seal, that 
of Glerk of the County Court, and he 
certified that he was clerk of the 
County Court and keeper of the rec- 
ords of the board of supervisors, and 
that the copy was true and correct. 
As the ‘same person acts in the dual 
capacity of county clerk and clerk 
of the County, Court, a certificate is 
not necessarily vitiated because he 
attaches to his signature the words, 
‘Clerk of the County Court,’ when he 
should attach the words ‘County 
Clerk.’ Parties are bound to take 
notice of the fact that the clerk 


of the. County Court is county 
clerk’’). 
86.: Cal.—Galvin v. Palmer, 113 


Cal. 46,45 P 172. 

Ga.—Weeks v. Hosch Lumber Co., 
133 Ga. 472, 66 SE 168, 134 AmSR 
213. 

Ill. Walker v. Aurora, 140 Ill. 402, 
29 NE 741. 

‘Iowa.—Bixby v. Carskaddon, 55 
Iowa 533, 8 NW 354. 

N. C.—Barcello v. Hapgood, 118 N. 
C. 712, 24 SE 124. 

[a] The signature and official ca- 
pacities of the Spanish governors in 
Louisiana are matter of public no- 
toriety, and the court will officially 
take notice of them. Jones v. Gale, 
4 Mart. (La.) 635. 

87. Texas Packing Co. v. St. Louis 
Southwestern R, Co., (Tex. Civ. A.) 
204'SW 120. 

88. Surget v. Newman, 43 La, Ann. 
873, 9 S 561; Com. v. Chase, 6 Cush. 
(Mass.) 248; Snyder v. Bowman, 4 
Watts (Pa.) 132. 

89. U. S.—U. S. Slicing Mach. Co. 
v. Wolf, 243 Fed. 412; Fagan v. U. S., 
24 Ct. Cl. 217; Dunn v. Games, 8 F. 
Cas. No. 4,176, 1 McLean 321 [aff 
14, Pet. 322, 10 L. ed. 476]; U. S. v. 


Edwards, 25 F. Cas. No. 15,026, 1 Mc-|' 


Lean 467; U. S. v. Patterson, 27 F. 
Cas. No. 16,008, Gilp. 44. 

Ala.—Adams v. Central of Georgia 
R. Co., 73S 650. 

Ark.—Newman y. Lybrand, 136 Ark. 
424, 197 SW 855. 

Conn.—Enfield v. Ellington, 67 
Conn. 459, 34 A 818; New-Milford v. 
Sherman, 21 Conn. 101. 

Fla.—Parker v. Cleveland, 37 Fla. 
39; 1969S 344. 

Ga.—MeMillan y. Savannah Guano 
Co., 133 Ga. 760, 66 SE 948; Greer 


v. Ferguson, 104 Ga. 552, 30 SE 9438; 
Hines v. Johnston, 95 Ga. 629, 23 
SE 470; Lamar v. Pearre, 90 Ga. 377, 
17 SE 92; Walker v. Logan, 75 Ga. 
759; Martin v. Anderson, 21 Ga. 301; 
Dillon v. Mattox, 21 Ga. 113; Miller 
v. Reinhart, 18 Ga. 239. 

Hawaii-—Laweliilii vy. Hind, 3 Ha- 
waii Fed. 182. 

Ill.— Mandel v. Swan Land, etc., 
Co., 154 Ill. 177, 4 NE 462, 45 AmSR 
124, 27 LRA 313; Chicago v. English, 


80 Ill. A. 168; Hast St. Louis v. 
Freels, 17 Ill. A. 339. 
Ind.—Coppes v. Union Nat. Sav., 


Assoc., 33 Ind. A. 367, 69 NE 


Iowa.—Keller v. Killion, 9 Iowa 


Kan.—Bemis v. Becker, i Kan. 226. 
Ky.—Cornelison v. Browning, 9 B. 
Mon. 50. 
La.—Rillieux v. Singeltary, 17 La. 
88; Gill v.. Phillips; 6 Mart. N. S. 
ae Seghers v. Creditors, 10 Mart, 


Me.—Jay v. East Livermore, 56 Me. 
107; McGuire v. Sayward, 22 Me. 230; 
Sere v: Boyle, 15 Me. 147, 32 AmD 

Mass.—Hanson v. South Scituate, 
115 Mass. 336; Wayland v. Ware, 109 
Mass, 248; Greene v. Durfee, 6 Cush. 
362; Robbins v. Townsend, 20 Pick. 
345; Oakes v. Hill, 14 Pick. 442. 

Mich.—Tessmann v, Supreme Com- 
mandery U. F.; 103 Mich. 185, 61 
NW 261, 

Minn.—Preiner v. Meyer, 67 Minn. 


197, 69 NW 887. 
Ladd, 57 Miss. 


sage patie se v. 
8. 

Mo.—Major v. Watson, 73 Mo. 661; 
Carr v. Youse, 39 Mo. 346, 90 AmD 
470; Littleton v. Christy, 11 Mo. 390; 
Shelton v. St. Louis, ete., R. Co., 131 
Mo. A. 560, 110 SW 627. 

N. J.—Francis v. Newark, 58 N. J. 
L. 522, 33 A 853; Armstrong v. Boy- 
lan; /'4°N. J. Lio 86: 

_N. Y.—Wood v. Knapp, 100 N. Y. 
109, 2 NE 632. 

N. C.—Wiggins v. Rogers, 175 N. C. 
67, 94 SE 685; Drake vy. Merrill, 47 
INCH 68) 

N. D—Sykes v. Beck, 12 N. D. 
242, 96 NW 844. 

Oh.—Davis v. Gray, 17 Oh. St. 330. 

Okl.—Jackson v. McGilbray, 46 Okl. 
208, 148 P 703, 705 [quot Cye]. 

Co. 


Or.—Northern Pac. Terminal 
v. Portland, 14 Or. 24, 13 P 705. 
pa I.—Hopkins v. Millard, 9 R. I. 
S. C.—Treasurers v. Witsall, 28 S. 
CerTn 220, 
S. D.—Billingsley v. Hiles, 6 S. D. 
445, 61 NW 687. 
Tex.—Smithers v. Lowrance, 100 
al- 


Tex. 77, 93 SW 1064; Byers v. W:; 
lace, 87 Tex. 503, 28 SW 1056, 29 


SW 760; Tinsley v. Rusk County, 42 
Tex. 40; Smithers v. Lowrance, (Civ. 
A.) 91 SW 606 [rev on other grounds 
100 Tex. 77, 983 SW 1064]. 

W. Va.—Hudkins v. Bush, 69 W. 
Va. 194, 71 SE 106, AnnCasi913A 
538; Hagan v. Holderby, 62 W. Va. 
106, 57 SE 289, 125 AmR 960; Thomp- 
son vy. Mann, 53 W. Va. 432, 44 SE 
246; Roe v. Phillipi, 45 W. Va. 785, 
32 SE 224; Bartlett v. Patton, 33 
W.Va. 71, 10 SE 2), 5° DRAS523- 

Man.—McKilligan v. Machar, 3 
Man. 418. 

Ont.—Blackley v. Kenny, 19 Ont. 
169 [app allowed on grounds 18 Ont. 
A. 135]. 

“There being no statutory author- 
ity, a clerk cannot certify generally 
to the contents of a record.... 
He can only certify that the paper is 
a true copy of the record.” Glos v. 
Dyche, 214 Ill, 417, 419, 73 NE 
757. 

“The other .certificates by the 
treaSurer and clerk purport to state 
what their records show. No stat- 
ute has been called to our attention 
authorizing said officers, in their of- 
ficial capacity, to make such cer- 
tificates. In such event, as rule, 
they are not admissible in evidence.” 
Marlow v. Murray County School 
eae Wo. 4, 29 Okl.. 304, 305, 116 P 

{a] Tlustrations.—(1) A certifi- 
cate under the hand and seal of the 
secretary of the interstate commerce 
commission which recites that a 
schedule filed by a carrier shows a 
specified rate on a designated article 
of commerce, is inadmissible, since 
it is a recital of a conclusion merely, 
and the schedules, or such portions 
thereof as are pertinent to the ques- 
tion in controversy, must be brought 
forward in connection with the cer- 
tificate of the secretary, to the end 
that the court may determine the 
published rates. Shelton v. St. Louis, 
ete., *R. Co, 131 Mo...A. 560) !110 ‘SW 
627. (2) The certificate of the sec- 


retary of state that he issued a cer- - 


tificate of incorporation is inadmis- 
sible. Wall v. Mines, 130 Cal. 27, 
62 P 386; Boyle v. Lowsontown Sta- 
tion M. E. Chureh, 46 Md. 359; Doyle 
v. Mizner, 423 Mich. 332, -3) NW 


968. 
Doe v. Roe, 16 Ga. 521; Peo. 
Vv. WAIlD -147 -Ills AR207° 

91. Adams vy. Central of Georgia 
R..Co., (Ala.) 73 S 650; Daggett v. . 
Bonewitz, 107 Ind. 276, 7 NE 900;- 
Pontier v. State, 107 Md. 384, 392, 68 
A 1059 [cit Cye]. 

92. Owings v.. Norwood; 2 Harr. 
& J. (Md.) 96; Farmers’, ete., Bank 
v. Bronson, 14 Mich. 361. 
rab Briggs v. Campbell, 19 La, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the records of his office,** it being said that such 
negative proof requires oral testimony under oath 
of a search made and of its results,°° But the mere 
fact that a certificate contains matter of a negative 
character will not exclude it as evidence of its con- 
tents of a positive character,®* and the negative cer- 
tificate of a recorder that a deed cannot be found 
has been received in evidence as part of the proof 
made to let in secondary evidence of the contents.°* 
A certificate of the custodian of records is admis- 
sible to show the mere fact of recording,®® or regis- 
tration ;°° and certificates as to the time of filing or 
recording a document have been held admissible 
when introduced with copies of the record.t So 
also, the custodian of a record, having authority to 
certify a transcript thereof, has authority to specify 
in his certificate the particular record from which 
the transcript is taken,? and in a ease where certi- 
fied copies from the record of a board of supervisors 
were objected to as not containing all of the record 
of the day or session of the board, it was held com- 
petent to prove by the testimony of the county clerk 
that the copies contained all proceedings in relation 
to the matter in issue.* 

[§ 981] b. Judicial Records—(1) In General. 
A copy of a judicial record, like a copy of any other 
public records,* must be properly authenticated in 


94. 


Fla.—Parker v. Cleveland, 37 6. 
S 344. 448, 
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Ala.—Duncan y, Watson, 73 S 
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order to be admissible in evidence.° 

[§ 982] (2) Authority to Make Certificate. As 
a general rule the officer who is authorized to make 
and is bound to keep a judicial record is authorized, 
and is the only person authorized, to give certi- 
fied copies thereof.6 Generally the clerk of the 
court 1s competent to certify copies;’ and it is not 
necessary that the copy should be further‘authenti- 
cated by the signature-of the judge before whom 
the judicial proceedings took place A copy at- 
tested and signed by a deputy clerk is admissible,? 
at least where it is indicated either in the certificate 
or by initials attached to the signature that the 
person signing is a deputy clerk.1° Where one court 
becomes the successor of another and receives from 
the other all its records, copies of such records cer- 
tified by the clerk of the former are entitled to be 
received in evidence the same as it they were copies 
of its own records,'! and where a judgment is dock- 
eted in the county clerk’s office, pursuant to statute, 
for the purpose of redemption by a judgment eredi- 
tor of the land sold under the judgment, a copy of 
the docket is properly certified by the clerk of the 
county in which the judgment is docketedt? A 
judge has no authority to certify copies of the ree- 
ord of his own court,!® unless he is ex officio clerk 
of his court, in which case he has such authority.’* 


direeting the officer of the court to 


Bia5i39) 19) record the instrument. James v. 
Ga.—Greer v. Ferguson, 104 Ga. Ga.—McLanahan v. Blackwell, 119 | Gordon, 13 F. Cas. No. 7,181, 1 Wash, 

552, 30 SE 948; Hines v. Johnson,|Ga. 64, 45 SH 785. Cc. Cy .833..5),.(3) VA! certified “copy, (of 
95 Ga. 629, 23 SE 470; Martin v. Ill.—Garden City Sand Co, y. Mil-| proceedings in the probate court, of- 

_ Anderson, 21 Ga. 301; Miller v. Rein-| ler, 157 Ill. 225, 41 NE 753. fered in evidence, as a decree in 
; Hart, «8i1Gas239: Kan.—Bowersock y. Adams, 55 | partition, and excluded as such, has 
Tll.—Cross v. Pinckneyville Mill} Kan, 681, 41 P 971. been held not admissible to show an 
Co., 17 Ill. 54; Boyd y. Chicago, etc., Ky.—Woolley v. McCormick, 45 | agreed partition, since such a mat- 
RACs el OBy Bibs Acs 5019: SW 885, 20 KyL 272. ter is one coram non judice, which 
Ind.—Stoner v. Ellis, 6 Ind. 152. La.—Reynolds v. Mahle, 12 La.|the clerk could not authenticate by 


Kan.—Chicago, ete. R. Co. v.| 424 


his seal. League v. Henecke, (Tex. 


Vance, 64 Kan. 686, 68 P 606. 
Mo.—Cash v. Penix, 11 Mo. A. 597. 
N. J.—Meyer v. Creighton, 83 N. J. 

L. 749,,85 A 344. : 

N. D.—Sykes v. Beck, 12 N. D. 242, 

86 NW 844. 

Tenn.—Ayres y. Stewart, 1 Overt. 


221. 
R. Co., 


95. Boyd v. Chicago, ete., 
LOSy AIT. PAS 1 9:92 
96. Struthers v. Reese, 4 Pa. 129. 


97. Ruggles v. Gaily, 2 Rawle 
(Pa.). 232. 
98. Frugia v. Trueheart, 48 Tex. 


Civ. A. 513, 106 SW 736; Garneau v. 
Port Blakely Mill Co., 8 Wash. 467, 
36 P 468. 

[a] Thus, a certificate as to the 
fact of record indorsed on original 
paper may be admitted. Garneau V. 
Port Blakely Mill Co., 8 Wash. 467, 
36. P 463. 

99. Hanna y. His Creditors, 12 
Mart. .(La.) 32. ' 

1. Orne v. Barstow, 175 Mass. 193, 
55 NE 896; Wood y. Simons, 110 
Mass. 116; Fuller v. Cunningham, 105 
Mass. 442; Stuart v. Broome, 59 Tex. 
466; Pawlet v. Sandgate, 17 Vt. 
19. 


6 

2. Mansfield v. Johnson, 51 Fla. 
239, 40 S 196, 120 AmSR 159. 

[a] Such certificate is at least 
prima facie evidence of the facts cer- 
tified. Mansfield v. Johnson, 51 Fla. 
239, 40 S 196, 120 AmSR 159. 

3. Hoffman v. Pack, 114 Mich. 1, 
71 NW 1095. 

4. See supra § 974. 

“i Ala.—Kilgore y. Stoner, 12 S 

Ill.—Dixon v. Smith-Wallace Shoe 
Co., 204 Ill. A. 336, 

Scott, 112 


Towa.—McGlasson vy. 
Iowa 289, 83 NW 974, 
Mich.—Clark vy. Dasso, 34 Mich. 86. 


i le es alam v. Doe, 20 Miss. 
7. 

Pa.—Stillweli v. Smith, 18 York 
LegRec 949. 

Wis.—Arndt v. Burghardt, 165 


Wis. 312, 162 NW 317. 


Me.—Gray_v. Garnsey, 32 Me. 180. 

S. D.—Jelinski v. Ruml, 37.S. D. 
253, 157 NW 1051. 

Tex.—Royal Ins. Co. v. Texas, ete., 
R., Co.,, 53. Tex. Civ. A. 154,. 115. SW 
117, 123; Wren v. Howland, 33 Tex. 
Civ. A. 87, 75 SW 894. 

3 Wyo. 


Wyo.—Stamper v. Gay, 
322, 23 PB 69. 

[a] A copy of a will is inadmissi- 
ble as evidence unless certified by 
the clerk having custody of the rec- 
ord of the probate of the _ will. 
Woolley vy. McCormick, 45 SW 885, 
20 KyL 272. 

[b] Copy of levy under execution. 
—The register of deeds, who has 
the record of a levy under execution, 
and not the clerk of the court, is the 
proper officer to give certified copies 
reer eohe Gray v. Garnsey, 32 Me. 
i 7 Ala.—Jones vy. Walker, 47 Ala. 

v5) 


Fla.—Mansfield v. Johnson, 51 Fla. 
239, 40 S 196, 120 AmSR 159. 
Ga.—Phillips v. Babcock Bros. 


Lumber Co., 5 Ga, A. 634, 63 SH 
808. 

Tll.—Tifft v. Greene, 211 Ill. 389, 
71 NE 1030. 

La.—Choppin y. Michel, 11 Rob. 
233. 

Minn.—Fitzpatrick  v. Simonson 


pepe Mfg. Co., 86 Minn, 140, 90 NW 
78. 

N.: Y.—Woolsey  v. 
Barb. 301. 

[a] Authority of clerk presumed. 
—Fitzpatrick vy. Simonson Bros. Mfg. 
Co., 86 Minn. 140, 90 NW 378. 

[b] Unauthorized records.—(1) A 
copy of a proceeding or other mat- 
ter not required or authorized to be 
kept as a judicial record will not as 
a general rule be admissible upon 
the clerk’s certificate. Bowersock v. 
Adams, 55 Kan. 681, 41 P 971; Boarda- 
man vy. Paige, 11 N. H. 431. (2) An 
exemplified copy of an award has 
been held inadmissible as primary 
evidence where there was no law 


Saunders, 3 


Civ. A.) 26 SW 729. 

8. La.—Peck y. Gale, 3 La. 320. 

Mass.—Com. v. Phillips, 11 Pick. 
28. 

Tex.—Edwards vy. Smith, (Civ. A.) 
137 SW 1161; Hagan vy. Snider, 44 
Tex. Civ. A. 139, 98 SW 213. 

Wash.—Brignold v. Carr, 24 Wash. 


413,064 P5119, ; 
Wis.—Arndt vy. Burghardt, 165 
Wis. 312, 162 NW 317. 


[a] The federal courts do not re- 
quire the certificate of a judge of 
a state court that the attestation of 


the clerk thereof is in due form. Ed- 
wards v. Smith, (Tex. Civ. A.) 137 
Sw 1161. 

9. Downes vy. Tarkington, 3 La. 
Ann. 247, 

10. Moore v. Farrow, 3 A. K. 


Marsh. (Ky.) 41. . 


Lin Clarker vi. Rice 15 ona lao. 
23, A 300, 
[a] Records of courts during 


Confederacy.—Sugg v. Winston, 49 
Ala 586. 

12. Woolsey v. Saunders, 3 Barb. 
GNERY Dres0t: 

13.. Dibble v. Morris, 26 Conn. 
416; Reynolds vy. Mahle, 12 La. 424. 

14. Smallwood vy. Kimball, 129 
Ga. 49, 58 SE 640; Sellers v. Page, 
LZ "Gar 638.06 Shy LOL Oog sins 
Jones, 52 Ga. 438; Harrell v. Kelley, 
21 Ga. A. 525, 94 SE 880; Phillips 
v. Babcock Bros. Lumber Co., 5 Ga. 
A. 634, 63 SE 808. 

“A certified copy of a will is evi- 
dence of its probate, and for a copy 
of a will to be introduced in evyi- 
dence, no matter what the purpose 
of its introduction, the certificate 
authenticating the transcript of its 
record must be signed by the clerk 
of the court of ordinary; and if the 
ordinary has no clerk, that fact must 
appear by the ordinary’s signing as 
ex-officio clerk of the court of or- 


dinary.” Phillips y. Babcock Bros. 
Lumber Co., supra. 
[a] One certificate sufficient.— 


An objection to the authentication to 
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The clerk of one court eannot certify copies of the 


records of another court.*5 
[§ 983] 


by statute in some jurisdictions.** 


these words, ‘‘A true copy. 
language, is sufficient.** 


since a copy authenticated by one 


so must be taken to be a true copy;5 and a certifi- 
eate that the eopy is full and complete is not re- 
quired if the record appears on the face of the copy 
Where by statute the clerk or 
other officer is required to make certification as. to 


to be ecomplete.*® 


the probate of a will from another 
state that it consists of only one 
certificate made by the same officer 
in his capacity of judge and clerk 


is not well taken. Welder v. Mc- 
Comb, 10 Tex. Civ. A. 85, 30 SW 
$22. 


[b] Showing ordinary and clerk 
to be same person—Under the stat- 
ute making ordinaries clerks of their 
own courts. but providing that they 
may appoint one or more clerks at 
their own expense, and the statute, 
making it the duty of such clerks, 
or the ordinaries acting as such, to 
give transcripts, but requiring it to 
appear in the certificate if the or- 
dinary and the clerk are the same 
person—a certificate signed by an 
ordinary, for the purpose of authen- 
ticating a transcript from a_ record 
on file in his court, which fails to 
disclose affirmatively whether or not 
such ordinary is also the clerk of 
that court, is insufficient, and hence 
inadmissible in evidence. Lay  v. 
Sheppard, 112 Ga. 111, 37 SE 132. 


15. Bowersock v. Adams, 55 Kan. 
681i, 41 P $71; Comstock v. Kerwin, 
57 Nebr. 1, T7 NW 387T. 


16. Cofer v. Schening, 98 Ala. 338, 


13 S 123: Cargile v. Ragan, 65 Ala. 
287: Stewart v. Fisher, 18 Ga. A. 
519, 88 SE 1052: Vail v. Rinehart, 


105 Ind. 6, 4 NE 218; Anderson v. 
Ackerman, 8§ Ind. 481; Tull v. David, 
27 Ind. 377. 

[a] Sufficient  certificate—Under 
a statute in <llinois making the 
papers in a cause when filed a part 
of the record, although not copied 
into the record book, the certificate 
of the clerk of the court that the 
transcript is a true and perfect copy 
of the original papers in the case, 
as fully as the same appear from the 


files and records in his office, al- 
though informal, is substantially 
good. Harding v. Larkin, 41 Mil. 
413. 

[b] Imsufficient' certificates —(1) 


A certificate stating “the foregoing 
fo be a full. true and correct copy 
of the transcrinpt of the _ recog- 
nizance.”’ etc., is defective in that it 
fails to show that the copy is a 
transcript of the original papers. 
Drumm vy. Cessnum, 58 Kan. 331, 
333. 49 P 78. (2) Under a statute 
reauiring all judgments of the dis- 
trict court to be entered of record, 
it has been held that transcripts 
certified to be copies of “original or- 
ders” were defective in that thev 
were not certified to be copies of 
orders as entered upon the minutes 
of the court. International, etc., R. 
pe v. Moore, (Tex. Civ. A.) 32 SW 
ie. 


(3) Form of Attestation or Certifica- 
tion—(a) In General. It is the usual practice for 
elerks of court in certifying judicial records to ap- 
pend to the copy, immediately before the official 
signature, a clause or phrase attesting the correct- 
ness of the copy, and such attestation is required 
Apart from stat- 
utory provision to the contrary, an attestation in 
Attest,’’ or similar 
Indeed if 
ute preseribing a particular form of attestation, 
a copy authenticated by a duly authorized officer 
need not be attested as a true copy; but an attes- 
tation in the words, ‘‘A copy, Attest,’’ is sufficient, 
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not as a general 


embraced in one 


[§ 984] (b) 


there is no stat- 


authorized to do 


proper officer.** 


17. Harden vy. Webster, 29 Ga.} 
427; Mayfield v. Kilgour, 31 Md. 240, 
| 244: Com. v. Munn, 156 Mass. 51, 30 


NE 86; O'Connor v. Vineyard, (Tex. 
Civ AS); 4355S Wi 55. 
*“We think the word ‘test’ at the 


bottom of the copies filed with the 
signature of the clerk and the seal 
of his office attached, form a suffi- 
cient authentication to meet the re- 
quirements of the Code, and it is 
not necessary that a fuller and more 
extended certificate should be set 
out by him.” Mayfield v. Kilgour, 


supra. 
Com. vy. Quigley, 170 Mass. 14, 


18. 
48 NE 782. 

: 32. Radcliff v. Ship, Hard. (Ky.) 
292. 

[a] Exemplified copies of judg- 
ment records and executions, prop- 
erly authenticated under the seal of 
the court, are admissible in evidence 
without a certificate of the clerk 
stating that the exemplification con- 
tains the whole of the record, etc., 
as required by statute in New York 


in the case of certified copies. Mer- 
Bitt_«~ Lyon; 2 Barb.. (NS ¥)* £10: 
20. Ala—Cofer v. Schening, 98 


Ala. 338, 13 S 123; Cargile vy. Ragan, 
65 Ala. 287. 


Tll—Glos v. Stern, 213 Ill. 325, 
72 NE 1057. 

Ind.—Chicago, ete, R. Co. v. 
Grantham, 165 Ind. 279, 75 NE 265; 


,Vail v. Rinehart, 105 Ind. 6, 4 NE 
218; Anderson vy. Ackerman, 88 Ind. 
481; Wiseman v. Lynn, 39 Ind. 250; 
Tull v. David, 27 Ind. 377. 


N. Y¥.—Gustavus v. Dahlmer, 98 
Mise. 462, 163 NYS 132. 
Wis.—Arndt v. Burghardt, 165 


Wis. 312, 162 NW 317. 
fa] Sufficient certificate —A tran- 
seript of a judgment, bearing the 


certificate of the clerk that it con- 


tains “a full and complete copy of 
the complaint, answer, reply and 
judgment” in the cause, is. suffi- 


ciently authenticated to be admissi- 
ble in evidence. Chicago, ete., R. Co. 


v..Grantham, 165 Ind. 279, 280, 75 
NE 265. 
21. Weaver v. Tuten, 138 Ga. 101, 


74 SE 835. See also Turner vy. vis, 
186 Ala. 77, 64 S 958 (the fact that 
the certificate of the probate judge 
to copies of a deed and power of at- 
torney offered in evidence was joint 


sufficient 1f upon. 
that the transcript contains a full, true, and cor- 
rect copy of all the proceedings.*° 
cation from the record of the proceedings in.a court 
of probate relating to the administration of an es- 
tate is not to be rejected because the verification is 


instead of separate would not ex- 


clude the instruments, where the 
certificate sufficiently designated 
each instrument as if it had been 


made separately to each). 
22. Davenport Sav. Bank. v. Chi- 
cago R., ete., Co., 176 Iowa 745, 158 


NW 737 (omission of word “cer- 
tify’). 


yee 
are 
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the completeness of the copy, the certificate need 


rule be formal or technical; it is 
a reasonable construction it affirms 


An exemplifi- 


certificate, where the entire record 


is competent. The court may permit a clerical er- 
ror in the certificate to be corrected.*? 


Seal of Court. In some jurisdic- 


tions copies of judicial records are required to be 
certified under the seal of the court if there be 
one;?? but the rule in other jurisdictions is that a 
copy of a-record of a court certified to be used as 
evidence in another court in the state need not be 
exemplified under the seal of the court, but it is 
sufficient if the copy is attested by the clerk or other 


Where the seal is required it is 


usually considered to be sufficiently affixed by mak- 
ing an impression on the paper with the seal, with- 


23. Ili—vVirgin v. Hermanny, 199 
TH AES 9 

Ind.—Brunt v., State, 36 Ind. 330. 

Ky.—Geohegan v. Eckles, 4 Bibb 5. 
But compare Rowland y. McGee, 4 
Bibb 439 (copy of a will certified 
by the clerk without the seal of the 
court is admissible in evidence with- 
out proving it to be a true copy). 

La.—Campbell v. Karr, 7 La. 70. 

Mich.—Murphy v. Cady, 145 Mich. 
33, 108 NW 493. 


Nebr.—Burge v. Gandy, 41 Nebr. 
149, 59 NW 359. 
Tenn.—Morgan v. Betterton, 109 


Tenn. 84, 69 SW 969. 

Tex.—Wren v. Howland, (Civ. A.) 
75 SW 894; McCarthy v. Burtis, 3 
Tex. Civ. A. 439,22) SW 422. 

A ipa Wi Pearsons}-“27/Ovt, 

Ont.—Timmins v. Wright, 45 U. C. 
Q. B. 246. 

_ “At common law the bare attesta- 
tion of a copy of a record by the 
court or any member thereof, was 
not deemed such an authentication 
as would make the copy legal evi- 
dence; but as the seals of courts 
were Supposed to be known by every 
person, copies authenticated under 
the seal of the court, were admissi- 
ble evidence without further proof.” 
Geohegan vy. Eckles, 4 Bibb (Ky.) 


Op Gr 

[a] The supreme court will not 
recognize a paper as a copy or tran- 
script of the records of a court be- 
low, unless it comes up to them with 
the seal of the latter court. Brunt 
v. State, 36 Ind. 330; Sanford v. Sin- 
ton, 34 Ind. 539; Vanliew v. State, 10 
Ind. 384; Hinton y. Brown, 1 Blackf. 
(Ind.) 429. 

{b] Where court is without a 
seal.—Under statutes in Illinois it 
has been held that the certificate of 
a probate judge to ‘the copy of a 
will is not invalid for want of a 
seal, where that court, although for- 
merly held to be, a court of record, 
is no longer such, which fact’ is 
certified by the judge with the state- 
ment that the court has no seal. 
Morgan v. Curtenius, 17 F. Cas. No. 
9.799, 4 McLean 366 faff 20 How. 1, 
15 Se eas 8237 


24 Ala—wWeis v. Levy, 69 Ala. 
209. 
Ga.—Ponder v. Shumans, 80 Ga. 


505, 5 SE 502; Witzel v. Pierce; 22 
Ga. 112; Roe v. Neal, Dudl. 168; 
Kinney v. Avery, 14 Ga. A. 180, 80 
SE 663. 

Ball, 15 


Mass.—Chamberlin _ v. 


pane 352; Ladd vy. Blunt, 4 Mass. 
sont J.—Hunt v. Hunt, (Ch.) 9 A 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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out the use of either wax or a paper wafer,2> but 


where the statute requires the seal to be impressed 
in wax or some like substance a mere scrawl is not 
sufficient.2° Where the copy is authenticated by 
the proper officer under the seal of the court, no 
further authentication is in general needed for its 
introduction in another court in the same state, since 
the seal of a court of record proves itself within 
the state.?7 

[§ 985] (c) Recital of Official Character. It 
has been held not to be necessary that in addition 
to his signature the clerk should state his official 
character, it being sufficient if the date or other 
facts stated in the body of the certificate show that 
the copy was made during the official term of the 
officer or was otherwise made in an official capa- 
eity.28 It has also been held sufficient if the clerk indi- 
eates his official capacity by initials merely.2? 
Where, in the certificate to a transcript of a record 
in the court of ordinary, the ordinary described him- 
self as ‘‘ordinary and ex officio clerk of said court 
of ordinary in said county,’’ and signed the certifi- 
eate in the same manner, there was a sufficient state- 
ment that the ordinary and the clerk were the same 
person to admit the transeript in evidence.*° 

[$ 986] (d) Detached Papers. The mere fact 
that papers composing a record are certified sepa- 
rately has been held insufficient to require their re- 
jection, if the papers taken together make a com- 
plete record,*! although a contrary opinion has been 
indicated,?2 and the rule has been held to be other- 
wise if the papers do not show an entire record of 
the proceedings.2? Where only one certificate is 
made and the record is composed of several distinet 
papers, they should be attached, that the court may 
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be enabled to see that the clerk’s certificate applies 
to all of them, and may import verity thereto.*4 

[§ 987] (e) Identification of Record Certified. 
If the transcript fails to show to what court the 
record belongs,** or otherwise fails to identify the 
papers or record intended to be authenticated °° it 
will be inadmissible. It has been held, however, that 
a county clerk’s certificate to the record of an ab- 
stract of a judgment is not rendered inadmissible 
because the page of the record of the judgment is 
not given therein.** 

[§ 988] (f) Verification. Duly certified exem- 
plifications or copies of the proceedings of one 
court within a state will be admissible in the other 
courts of the same state without being sworn to,°8 
and a paper certified by a United States cireuit 
court commissioner, with his seal and signature, as 
a true copy of the original record in a proceeding 
within his jurisdiction is admissible without oath in 
a court of the state in which the federal court 
sits.°9 

[§ 989] (4) Certificate of Fact or Conclusion 
from Record. In the absence of a statute authoriz- 
ing the admission of such evidence,?° the certificate 
of a clerk, judge, or other officer of a court as to 
the existence, purport, and effect of a recorded judg- 
ment or other legal proceedings is inadmissible, the 
record itself or a duly authenticated copy being re- 
quired.*1 It follows that a certificate of the clerk 
of a court is not evidence of the character or legal 
effect of the paper to which it is appended, as for 
instance that it is a copy of a judgment roll, but 
only that it is a true copy of the original on file 
in his office.*? 

Justices’ Records—(a) Who May 


Ss. C.—Fant v. McDaniel, 3 S. C. L. 
173, 2 AmD 660. 

Wash. T.—Ward-v. Moorey, 1 Wash. 
T. 104. 

{a] Private seal of officer._-(1) A 
copy of a record certified by the 
clerk of the court under his private 
seal is admissible in evidence, it ap- 


pearing from the certificate that 
there was no seal of court. Tor- 
bert v. Wilson, 1 Stew. & P. (Ala.) 


200. (2) So the authentication of 
a copy by a clerk through his deputy, 
under his private seal, affirming that 
the public seal is lost, is sufficient. 
Godbold v. Planters’, ete. Bank, 4 
Ala. 516. (3) And it has been held 
not to be error to admit in evidence 
letters of administration, although 
sealed with a private seal, where 
they appear to have been granted 
by the proper authority, and with 
the usual seal of the court which 
was the private seal of the judge. 
Ward v. Moorey, 1 Wash. T. 104. 
25. Hunt v. Hunt, (N. J. Ch.) 9 
A 690. 
26. Gates v. State, 13 Mo. 11. 
27. Cockran v. State, 46 Ala. 714; 
Gregory v. Pike, 94 Me. 27, 46 A 
793; Brophy v. Brunswick, 2 Wyo. 86. 
[a] Attestation by the clerk of 


- aw federal court in which the record 


was made, under its seal, is a suffi- 
cient affirmation of the verity of 
the matters contained in the record. 
Jordan v. McDonnell, 151 Ala. 279, 
44 S$ 101; Gregory v. Pike, 94 Me. 

275446 A 793; 
28. Donohoo v. Brannon, 1 Overt. 

(Tenn.) 327. 
5 Gratt. 


29. Wynn v. 
(46 Va.) 157. 

30. Weeks v. Hosch Lumber Co., 
133 Ga, 472, 66 SE: 168, 134 AmSR 
213. 

31. Goldstone y. Davidson, 18 Cal. 
1 


Harman, 


32. Susauehanna, etc., R., etc., Co. 
v. Quick,~68 Pa, 189. 

83. Stark v. Billings, 15 Fla. 318. 

84. Herndon y. Givens, 16 Ala. 


[§ 990] (5) 
261; Sherburne y. Rodman, 51 Wis. 
474, 8 NW 414. 
_ [a] _ Mode of attaching.—Fasten- 
ing the papers together by brass 
tacks or brads is sufficient. Sher- 
eyes v. Rodman, 51 Wis. 474, 8 NW 


85. Parish v. Pearsons, 27 Vt. 621. 

36. Clements v. Taylor, 65 Ala. 
863; Pike v. Crehore, 40 Me. 503. 

387. .Weinert vy. Simang, 29 Tex. 
Civs “Al -435/" 68 (“Sw 10LT. 

38. Anonymous, 3 S. Cc. L. 173. 

39. Frost v. Holland, 75 Me. 108. 

40. Anniston First Nat. Bank v. 
Lippman, 129 Ala. 608, 30 S 19; 
Blackley v. Kenney, 19 Ont. 169 [app 
tee on other grounds 18 Ont. A. 

toe IS 

[a] Statute authorizing such evi- 
dence.—The certificate of the clerk 
of the supreme court, (1) show- 
ing the action of that court in 
a particular case is, under statute 
in Alabama, admissible as evidence 
in any court in that state of the 
facts set forth in such certificate 
as provided by law. Anniston First 
Nat. Bank v. Lippman, 129 Ala. 608, 
30 S 19. (2) For the rule prior to 
such statute see Miller v. Vaughan, 
78 Ala. 323; Dothard v. Sheid, 69 
Alay 235; 

41. U. S—wU. S. v. Makins, 26 
WaiGase Nowe 56720; 


Ala.—Peebles v. Tomlinson, 33 


Ala. 336. 
ee igs 2k v. Hawkins, 17 Fla. 
0. : 


Ga.—Lamar v. Pearre, 90 Ga. 377, 
17-SE 92. 


Karate pw pe a v. Spiller, 3 I. 
502. 

Ind.—Mahan v. Power, 6 Blackf. 
445, 

La.—Bowles’ Suce., 38 Rob. 33; 
Taylor v. Jeffries, 1 Rob. 1;.Briggs 


v. Campbell, 19 La. 524; Baldwin v. 
Martin, 1 Mart. N. S. 519; Kersham 
v. Collins, 2 Mart. 245. 

Me.—English y. Sprague, 33 Me. 
440. 


Md.—Hammond vy. Norris, 2 Harr. 
& J. 130. 

Mich.—Tessman y. Supreme C. of 
U. F., 103 Mich. 185, 61 NW 261. 

Mo.—Littleton v. Christy, 11 Mo.° 


390. 

N. H.—-Morse vy. Bellows, 7 N. .H. 
549, 28 AmD 3872, 

N. J.—Armstrong vy. 
Node Ge 

N. 


i M——Carter, Vos Terim jad eo Nits 
N. Y.—Staring v. Bowen, 6 Barb. 
109; Baldwin v. Ryan, 3 Thomps, & 


Boylan, 4 


C. 251; Lansing y. Russell, 3 Barb. 
Ch. 325. 

Pa.—Heath vy. Page, 63 Pa. 108, 
3), AmR °533. 


Ss. D gener ey, v. Hiles, 6 S. D. 
ti. 


445, 61 NW 

Pape Tor aes v. Rhea, 1 Overt. 
Ww. Va.—Thomson v. Mann, 53 

W. Va. 432, 44 SE 246; Dickinson v. 

Chesapeake, ete., R. C€o.,% W. Va. 

3 : 


90. 

[a] Rule applied to justices’ cer- 
tificates.—Mahan v. Power, 6 Blackf. 
(Ind.) 445; English v. Sprague, 33 
Me, 440; Carr v. Youse, 39 Mo. 346, 
90 AmD 470. 

[b] Negative certificate—An offi- 
cer’s certificate that a certain mo- 
tion or other matter is all that, the 
records of his office show pertaining 
to a levy is not evidence that the 
records did not show other matters 
pertaining to the levy. Fisher v. 
Betts, 12 N. D. 197, 96 NW 132. 

{[c] Certificate as to indexing.— 
A certificate of the clerk of the 
county court that at a certain time 
he had indexed a certain judgment 
record has been held not to be com- 
petent evidence of such indexing 
without a certified copy of that part 
of the index which was applicable 
to the judgment in question. Lind- 
sey v. State, 27 Tex. Civ. A. 540, 66 
SW 332. 

42. Alexander v. Knox, 1 F. Cas. 
No. 170, 6 Sawy. 54. 


842. [22 C.5.] 


Certify. It has been laid down as a rule founded 
on common-law principles that the person by whom 
a justice’s record is certified must appear from the 
certificate or otherwise to have been the legal cus- 
todian of the record.4? In many jurisdictions pro- 
vision is made by statute for the certification of 
justices’ recérds by the justice himself,** and pro- 
vision 1s made in some jurisdictions for the certifica- 
tion of a copy of a judgment of a justice by another 
justice who as successor or otherwise may have the 
legal custody of the record,*® provided it appears 
from the certificate *® or other proof 4* that the per- 
son certifying had ‘such legal custody. Provision is 
sometimes made by statute for the further authenti- 
cation of the certified copy of the justice by the 
certification of the clerk of court of the county in 
which the justice resides or for the filing of the jus- 
tice’s transcript in the clerk’s office and the issu- 
ance of certified copies by the clerk;4* but apart 
from statute the certificate of a clerk: as to the of- 
ficial character of the justice is not required.*® 
Neither is it a valid objection to the admissibility 
of a certified copy of a judgment of a justice of 
the peace that there is not appended thereto a cer- 
tificate of the clerk of the county court of the 
county in which the judgment was rendered that the 
justice who rendered it was at the time of its ren- 
dition a justice of the peace in such county.°° 

Where original lost. A paper, certified by a jus- 
tice of the peace to be a copy of a record of a case 
before him, has been held admissible in evidence of 
such proceedings, although made by him after the 
loss of the original, and pending a trial in which 
he had testified to its contents.*? 
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[§ 991] (b) Mode and Form of Certification. 
A paper purporting to be a true copy of proceedings 
before a justice must, in order to be admissible, be 
certified to be a copy of matters of record or on 
file in the justice’s office.°? Under statute in some 
jurisdictions the justice is required to certify to the 
correctness or completeness of the copy,°*? but as a 
general rule no particular form of language is re- 
quired,** and in the absence of express statutory 
provision, where the document purporting to be a 
copy comprises on its face all the essentials of a suf- 
ficient record, it is sufficient if it is certified by the 
justice to be ‘‘a true copy.’’*®> Transcripts of two 
judgments of a justice of the peace, written on the 
same sheet of paper, may be authenticated by a 
single certificate of the justice, which includes both 
transcripts in its terms.°® The justice must sign the 
certificate in his official capacity.** 

[§ 992] (c) Seal. In some jurisdictions it has 


been held that a transcript of the proceedings of a— 


justice of the peace not authenticated under seal is 
not evidence.°® But on the other hand it has been 
held that a seal is not necessary,°® and that, where 
a justice of the peace is his own: clerk and has no 
seal, his official attestation placed upon a copy of a 
record made by himself is legally equivalent to the 
attestation placed upon a copy of a record of a 
judgment rendered by a superior court by the clerk 
thereof with its seal affixed and the-certificate of 
the judge to the genuineness of the seal and of the 
clerk’s signature.®°° It has also been held that any 
necessity for a seal may be obviated by swearing 
the justice as a witness to the correctness of the 
transcript. 


43.. Stamper v. Gay, 3 Wyo. 322, 
9. 


23 P 6 

44. Ind.—yYeager v. Wright, 112 
Ind. 230, 13 NE 707. 

Mich.—Clark v. Dasso, 34 Mich. 
86; Goodsell vy. Leonard, 23 Mich, 
374, - 

Mo.—McDermott v. Barnum, 19 
Mo. 


N. J.—Miller v. Miller, 5 N. J. L. 
508, 

N. Y.—Maynard v. Thompson, 8 
Wend. 393. 

[a] Certificate after expiration of 
office.—(1) Under a statute, provid- 
ing that the official certificate of a 
justice of the peace to the judgment 
shall be legal evidence thereof, a 
certificate stating that the one sign- 
ing it was the justice at the date 
of the judgment was held properly 
admitted, although the justice was 


no longer in _ office. Maynard v. 
Thompson, 8 Wend. (N. Y.) 393. 
(2) But under a statute, restrict- 


ing the authority of a justice of 
the peace to certify copies of judg- 
ments rendered by him to two years 
from the time his commission ex- 
pires, a copy of a record of a judg- 
ment certified by the justice who 
rendered it more than two years 
after the expiration of his commis- 
sion was held to be void and not 
admissible in evidence. Wentworth 
vy. Keazer, 30 Me. 336. 

. 45. Parker vy. State, 8 Blackf. 
(Ind.) 292; Anderson vy. Miller, 4 
Blackf. (Ind.) 417; Drumm vy. Cess- 
num, 61 Kan. 467, 59 P 1078; Hol- 
comb v. Tift, 54. Mich. 647, 20 NW 
627; Goodsell v. Leonard, 23 Mich. 
374; Linderman v. Edson, 25 Mo. 
105; Palmer v. Hunter, 8 Mo. 512. 

46.. Anderson v. Miller, 4 Blackf. 
(Ind.) 417; Holcomb v. Tift, 54 Mich. 
647. 20 NW 627. 

47. Halsted v. Brice, 13 Mo. 171; 
Traylor v. Lide, (Tex.) 7 SW 58. 

48. Ark.—State vy. Crow, 11 Ark. 
642, 


Ill.—Belton yv. Fisher, 44 Ill. 32. 

Minn.—Todd vy. Johnson, 50 Minn. 
310, 52 NW 864: Herrick v. Ammer- 
man, 32 Minn, 544, 21 NW 836. 

Mo.—Huston vy. Becknell, 4 Mo. 39. 

N. J.—Woodruff vy. Woodruff, 4 
Wirionl ao te 

N. Y.—Maynard v.. Thompson, 8 
Wend. 393; Tuttle v. Jackson, 6 
Wend. 213, 21 AmD 306; Jackson v. 


RTutele, VOC owe eos: 
Peeters v. Peckham, 42 Wis. 


[a] Necessity of filing in county 
where judgment rendered.—A certi- 
fied copy. of a transcript of a jus- 
tice’s judgment filed in a different 
county from that in which the judg- 
ment was rendered has been held 
inadmissible. Handly v. Greene, 15 
Barb. (N. Y.) 601. 

{b] Transcript of docket of de- 
ceased justice.—Under a statute pro- 
viding “that the docket of the jus- 
tice within one year after his death 
shall be deposited in the office of 
the clerk of the county . to be 
there kept as a public record,” the 
clerk may exemplify transcripts 
from the dockets of a deceased jus- 


ee eon oe v. Woodruff, 4 N. J. 

49. Talbott v. Bradford, 2 Bibb 
(Ky.) 316. 

50. Schwartz v. Massy, 3 Tex. A. 
Give Casi 8. 4:70: 

51. Tillotson vy. Warner, 3 Gray 
(Mass.) 574. 

52. Candy v. Twichel, 2, Root 
(Conn.) 123. 


53. Bufaula v. Hickman, 57 Ala. 
338; Yeager v. Wright, 112 Ind. 230, 
13 NE 797; Goodsell y. Leonard, 23 
Mich. 374. 

[a] Certificate held sufficient.—A 
certificate declaring. “the transcript 
to be a ‘transcript from the docket 
of Benjamin A. Harlan, late justice 
of the peace of the city of Grand 
Rapids, in said county, of the judg- 
ment rendered by him in the above 


entitled cause, and of all the pro- 
ceedings had by and before him in 
the cause, so far as they appear 
upon his docket, which is in my pos- 
session, and of which docket and of 


said judgment I have control,’” is 
sufficient. Goodsell v. Leonard, 23 
Mich. 374, 376. 

54. Yeager ov. Wright, 112 Ind. 
230, 13 NE 1707; Steel v. Pope, 6 
Blackf. (Ind.) 176. 

55. Wheeler v. Lothrop, 16 Me. 


18; Starbird v. Moore, 21 Vt. 529. 

56. Remington y. Henry, 6 Blackf, 
(Ind.) 63. 

57. Jackson vy. Conrad, 14 W. Va. 
526 (where a writing was certified 
to be “a true abstract from docket 
in my possession” the whole being 
signed merely, “A. J. Kirkpatrick, 
— of the peace,” the certificate 
was not sufficient under a statute to 
render the transcript admissible as 
evidence of a justice’s judgment). 

58. Geohegan vy. Eckles, 4 Bibb 
(Ky.) 5; Henry v. Campbell, 24 N. Ju: 


L. 141; Wolverton vy. Com., 7 Serg. 
&PR.. (Pas) Wao: 
[a] Certification as to official 


seal.— Where a justice in certifying 
a transcript certifies it to be a true 
transcript from his docket, and an- 
nexes his hand and seal, without 
certifying that it is. his hand and 
seal, or adding, “Witness my hand 
and seal,’ it is sufficient, since the 
court will not preSume that the seal 
was wrongfully added by another. 
Henry v. Campbell, 24 N. J. L. 141. 


59. Com. v. Downing, 4 Gray 
(Mass.) 29. 

60. O’Connell v. Hotchkiss, 44 
Conn, 51. 


aoer” Greenberg v. Peo., 125 Ill. A. 

“But it is contended that the jus- 
tice transcript lacked a _ seal, and 
therefore should not have been ad- 
mitted in evidence over the objection 
of appellant. It is a sufficient an- 
swer to this contention to say that 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 993-996] 


[§ 993] (d) Authentication of Signature of 
Justice. While the transcript of a-justice under his 
hand and seal has been held admissible without 
proof of his handwriting,®? it has also been held 
that the signature of a justice must be authenti- 
eated.®* 

[§ 994] 6. Federal Records—a. Proof Required 
in State Courts—(1) In General. The mode of 
authenticating documents of the departments and 
public offices of the United States is governed by 
the laws of the United States, and no authentica- 
tion of documents from a public office thereof will 
be required in the state courts other than what 
would be. sufficient in the federal courts.®* 

[$ 995] (2) Judicial Records. While it has 
been held that the judgments of the courts of the 
United States must be deemed to be embraced in 
the act of congress of 1790, providing for the mode 
of authentication of judicial proceedings of one 
state for admissibility in evidence in the courts of 
another state,°> or to be classed as foreign judg- 
ments,°® and that when offered as evidence in the 
state courts, authentication of the certificate of the 
clerk of court is necessary in each ease, the weight 
of authority is to the effect that the courts of the 
United States are not foreign to the state courts 
and that the act of congress prescribing the mode 
of proving the judicial proceedings of one state in 
the courts of another has no application to the 
proceedings of the United States courts, and hence 
as a general rule a copy of the record of a fed- 
eral court will be admitted in evidence in the state 
courts if it is certified by the clerk under the seal 
of the court, and this, whether or not the state in 
whose courts the evidence is adduced belongs to the 
judicial district or cireuit from which the exempli- 
fied copy is brought.°? Authentication in the man- 
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ner provided by the federal statutes, is, however, 
sufficient to render a record of a federal court ad- 
missible in evidence in the state and territorial 
courts.°* A paper purporting to, be a copy of a 
decree of a federal court is not admissible in evi- 
dence in a state court where neither the instrument 
itself nor the certificate of the clerk shows by what 
court the decree was rendered,®® or where the cer- 
tificate fails to show that the instrument is a true 
copy of the original decree. In a number of 
jurisdictions statutes have been enacted prescribing 
the mode of authenticating records of the federal 
courts so as to render them admissible in the state 
courts. : 

Bankruptcy records. A certified copy of a bank- 
ruptey record is admissible in a state court 7? as 
original. evidence ;7* and it is not necessary to pro- 
duce the entire record of a bankruptcy proceeding 
in order to prove a single order or act of the court 
of bankruptcy,’* althougha certificate of the clerk 
is not sufficient to provela*discharge.?® As the cus- 
tody of all papers in bankruptey proceedings, after 
reference, is in the referee, such papers may be cer- 
tified by the referee.7® 

An original fieri facias from a United States eir- 
cuit court will, in a contest arising thereunder, be 
recognized by the state courts without proof other 
than intrinsic proof of its genuineness.77 

An assignment of a judgment of a United States 
court is not a judicial proceeding, within the mean- 
ing of the act of congress giving faith and credit 
to the judicial proceedings of any court of. the 
United States attested by the clerk thereof, and cer- 
tified by the judge, and hence is not admissible in 
evidence, without proper proof of its execution.78 . 

[§ 996] b.» Proof Required in Federal Courts. 
It is not necessary that the record of a judgment 


the justice of the peace who issued 
the transcript was called as a wit- 
ness, and being shown the tran- 
seript, testified: ‘The paper which I 
hold in my hand is a transcript from 
my docket in the case of Philip Hill- 
inger v. Peter Apolodimas.’ This 
evidence, which was not objected to, 
was sufficient proof of the authen- 
ticity of the paper. The provisions 
of the statute are not conclusive.” 
Foster v. Peo., 121 Ill. A. 165, 167. 

62. Miller v. Miller, 5 N. J. L. 
508. 

63. Wagner v. Frederick County, 
91 Fed. 969, 34 CCA 147. 

64 Jenkins v. Noel, 3 Stew. 
(Ala.) 60; Wickliffe v. Hill, 3 Litt. 
Hawthorne v. Hoboken, 
3 . 247; Edwards v. Smith, 
(Tex. Civ. A.) 1387 SW 1161. 

[a] Thus the seal of the treas- 
ury department of the United States 
and the signature of the secretary 
are sufficient to authenticate the offi- 
cial acts of the secretary. Jinkins 
v. Noel, 8 Stew. (Ala.) 60; White 
vy. St. Guirons, Minor (Ala.) 331, 12 
AmD 56. 

Proof required in federal courts 
see infra § 996. 

65. Heard vy. Patton, 27 La. Ann. 
542° -W. S.i vii. 8.) Bank,+11 Rob, 
(La.) 418; Dorsey v. Maury, 18 Miss. 
298; Tappan v. Norvell, 3 Sneed 
(Tenn.) 570. 

{a] Werritorial court.—This view 
has been asserted with respect to 
the federal court for the district 
of Indian Territory. Hagan v. Sni- 
der, 44 Tex. Civ. A. 139, 98 SW 213. 

66. Dorsey v. Maury; 10 Miss: 
298. 

67. U. S.—Turnbull v. Payson, 95 
U. ($9 1418,8 241) ed.) 487. 

Ala.—Jordan v. McDonnell, 151 
Ala. 279,°44 S 101; Allison v. Robin- 
son, 136 Ala. 434, 34 S 966. 

Colo.—Thalheimer vy. Crow, 13 


Colo, 397, 22 P 779. 
ies ae v. Way, -33 .Conn. 


Ind.—Redman v. Gould, 7 Blackf. 
361; Adams y. Lisher, 3 Blackf. 241, 
25 AmD 102. 


Me.—Gregory v. Pike, 94 Me. 27, 
46 A 793. 
Bg TR v. Chapin, 22 Mich. 
N. Y.—Pepoon v. Jenkins, 2 Johns. 
Cas. 119; Jenkins vy. Kinsley, Col. 
Cas. 186, Col. & C. 80. 
Pa.—Williams v. Wilkes, 14 Pa. 


228. 

Tex.—Edwards v. Smith, (Civ. A.) 
137 SW 1161. 

“A copy of a decree of a federal 
court is admissible when certified 
to alone by the clerk of the court 
under the seal of that court.” Inter- 
type Corp. v. Sentinel Pub. Co., 
(Tex. Civ. A.) 206 SW 548, 549. 

[a] Sufficient authentication.—A 
eopy of a writ of error from the 
United States circuit court was suf- 
ficiently authenticated to be admissi- 
ble as evidence where the seal was 
attached to the certificate, which 
was signed, “C. J: Allison, Clerk of 
the U. S. Circuit Court, per Ina Alli- 
son, Deputy Clerk.” Jordan vy. Mc- 
Donnell, 151 Ala. 279, 44 §°101. 

68. Buford v. Hickman, 4 F. Cas. 
No. 2,114a, Hempst. 232; Womack v. 


Dearman, 7 Port. (Ala.) 513. 

69. Intertype Corp. v. Sentinel 
Pub. Co., (Tex. Civ. A.) 206 SW 
548, 

70. Intertype Corp. v. Sentinel 


Pub. Co., (Tex. Civ. A.) 206 SW 548. 
71. Ind.—Bradford v. Russell, 79 
Ind. 64, 
Me.—Pike y. Crehore, 40 Me. 503. 
Mich.—Dean y. Chapin, 22 Mich. 
275: 
Mo.—Rosenfeld v. Siegfried, 91 Mo. 
A. 169; McGregor v. Hampton,, 70 
Mo. A. 98. 


S. D.—Ganow v. Ashton, 32 S. D. 
458, 143 NW 383. i 

Tenn.—Hamon v. Foust, 127 Tenn. 
32, 150 SW 418, AnnCasl1914A 1103: 

W. Va.—Dickinson y. Chesapeake, 
ete. Co; FDEW Van 1390: 

72. Bradford y. Russell, 79 Ind. 
64; Lehmann y. Rivers, 110 La, 1079, 
35 S 296; Bonesteel v. Sullivan, 104 
Pa. 9; Goldsmith v. Dickenspiel, 2 
Del. Co, (Pa.) 170; Crayton v. Hamil- 
Lon po wehex. 2697 

[a] Certificate must be in accord- 
ance with statute—Lehmann vy, 
Rivers, 110 La. 1079, 35 S 296. 

[b] Necessity for seal.—The pro- 
ceedings should be authenticated by 
something more than the certificate 
of the clerk, and a copy not authen- 
ticated by the seal of the court is 
inadmissible. Jones y. Stiefer, 28 


SILOM a5. 
"7S. Fales, etc.” Mach. Co, %iv; 
Browning, 68 S. C. 13, 46 SE 545. 
74. Heath vv. Hyde, 87 Ill. 91; 


Price v. Emerson, 14 La. Ann. 141; 
Goldsmith vy. Dickenspiel, 2 Del. Co. 
(CPadyy 10: 

75. Hamon v. Foust, 127 Tenn. 
32, 150 SW 418, AnnCasi1914A 1103. 

{a] A discharge must be proved 
by certified copies of the schedules, 
notice of proceedings, and subse- 
quent discharge. Doyle v. Fly, 1 
Tenn. Civ. A. 2638. 

76. Duncan vy. Watson, (Ala.) 73 


S 448; McLanahan v. Blackwell, 119 
Ga. 64, 45 SE 785. 
[a] Qlustration.—An order. ap- 


pointing a trustee, his notice of ac- 
ceptance, and a copy of the bond 
given after estate has been reopened, 
should be certified to by the referee. 
Duncan v. Watson, (Ala.) 73 S 
448, 

77. Thomas v. Parker, 69 Ga. 283. 

78. Wonderly v. Lafayette County, 
150 Mo. 635, 51 SW 745, 73 AmSR 
474, 45 LRA 386. 
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or proceeding of a federal court should be authenti- 


eated in the mode prescribed by 


gress for the records and judicial proceedings of the 
state courts to render it admissible in other federai 
Each court of the United States is pre- 
sumed to know the seals of every other federal 
court, and hence the record of any federal court 
may be proved in any other federal court by the 
certificate of the clerk under the seal of the court, 
without the certificate of the judge that the attes- 
But while the statute does 
not in terms include the record and judicial pro- 
ceedings of the federal courts, it has been the prac- 
tice from the date of its enactment to follow its re- 
quirements in authenticating the records of those 
courts, and such authentication is deemed suffi- 
While a copy of the records of a United 
States commissioner certified by him may be suffi- 
cient to render the copy admissible in evidence in 
a federal court, a certificate certifying in a general 
way that he did certain,things and made certain 
adjudications, but not amounting to a certified copy, 


courts. 


tation is in due form.’ 


cient.8° 


is not admissible.’ 


[§ 997] 7. Public Documents amd Records of 
Legislative Acts and Journals. 
The mode of authenticating the legislative acts of 
another state under the federal statutes and the 
discussed in an- 


Other States—a. 


statutes of the various states is 


79. Turnbull v. Payson, 95 U. S. 
418, 24 L. ed. 487; National Acc. Soc. 
v. Spiro, 94 Fed. 750, 37 CCA 388; 
Mason vy. Lawrason, 16 F. Cas. No. 
9,242, 1 Cranch C. C. 190; Murray v. 


Marsh, 17 F. Cas. No. 9,965; Brunn. 
Coll.,Cas. 22, 3 N; C. 290. 

g0. O’Hara v. Mobile, etc., R. Co., 
16 Fed. 718, 22 CCA 512; Buford v. 
Hickman,,.4°_F: Cas... No. 72,114a, 
Hempst. 232. 

81. U. S. v. Lew Pay Dew, 119 
Fed. 786. 

82. 


See Statutes [386 Cyc 1253]. 


Bai) Ua ss Const. dart) DV 3 e4. 
84 U.S. Rev. St. § 905. . 
85. U. S.—Seymour v. DuBois, 


145 Fed. 1003 [rev on other grounds 
152 Fed. 600, 81 CCA 590]. 


Ala.—Jordan v. McDonnell, 151 
Ala, 279, 44 S 101. 

Kan.—Brown v. Baxter, 77 Kan. 
97, 94 P 155,574. 

Mass.—Willock v. Wilson, 178 
Mass. 68, 59 NE 757. 

Minn.—Wilcox v. Bergman, 96 


Minn. 219, 104 NW 955, 5 LRANS 938. 

Tex.— Wolf v. King, 49 Tex. Civ. 
A. 41, 107 SW 617. 

Utah.—Steinke v. Graves, 16 Utah 
293, 62 P 386. 

[al Courts of limited jurisdiction 
do not come within the provisions of 
this. statute. Strecker v. Railson, 16 


NED 6S. etl NV, GIZ us LRANS 
1099. 
{b] Court with no clerk.—The act 


of congress does not provide a method 
of authenticating judgments ren- 
dered by a court which has no clerk. 


Sloan vy. Wolfsfeld, 110 Ga. 70, 35 
SE 344. 
[c] Record of court of seceded 


state —A judgment rendered in a 
state after it had gone out of the 
Union and while it stood in the re- 
Jation of a foreign state could, upon 
the return of the state to the Union, 
be authenticated under the act of 
congress. Sterre v. Tenney, 50 N. H. 
461. 

g6. U. S.—Blue Goose Min. Co. v. 
Northern Light Min. Co., 245 Fed. 
W210 1682 COA y129> Taylor AvaiCars 
penter, 23 FF. .Cas:: No. ».13,785,. 2 
Woodb. & M. 1. 

Ala.—Thrasher v. Ingram, 32 Ala. 
645; Lee v. Hamilton, 3 Ala. 529. 

Cal.—Parke v. Williams, 7 Cal. 247; 
Thompson v. Manrow, 1 Cal. 428. 
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other article.®? 
the act of con- 


Conn.—Barber v. Mexico Interna- 
tional Co., 73 Conn. 587, 48 A 758. 
Ga.—Hope v. Walsenburg First 
Nat. Bank, 142 Ga. 310, 82 SE 929. 
til.— Britton v. Chamberlain, 234 
Ill. 246, 84 NE 895 [aff 136 Ill. A. 
290]; Horner v. Spelman, 78 Ill. 206; 
Ducommun vy. Hysinger, 14 Ill. 249; 
McCloud v. Hogle, 200 Ill. A. 4838. 
Ind.—Old Wayne Mut. Life Assoc. 
v. McDonough, 164 Ind. 321, 73 NE 703. 
Iowa.—Clemmer v. Cooper, 24 Iowa 
185, 95 AmD 720; Taylor v. Runyan, 


9 Iowa. 522; Lewis y. Sutliff, 2 
Greene 186. 
Kan.—Friend v. Miller, 52 Kan. 139, 


34 P 397, 39 AmSR 340. 

Ky.—Helm y. Shackelford, 5 J. J. 
Marsh. 390. 

La.—Van Wyck v. Hills, 4 Rob. 
140; Pleasants v. Botts, 5 Mart. N. S. 
V27%. 


Mass.—Wells v. Wells, 209 Mass. 
282, 95 NE 845, 35 LRANS 561. 

Minn.—Wilcox v. Bergman, 96 
Minn. . 219,.: 223; | 104 NW." 955,05 
LRANS 938 [cit Cyc]; In re Ellis, 
55 Minn. 401, 56 NW 1056, 48 AmSR 
514, 23 LRA 287. 

Mo.—Western Assur. Co. v. Wal- 
den, 238. Mo. 49, 141 SW 595; Taylor 
v. Heitz, 87 Mo. 660. 

N. Y.—Skrillow v. Rubonovitz, 113 
NYS 835; Talamo v. Ermano, 62 NYS 


246; Murphy y. Marscheider, 4 NYS 
ioe Ransom v. Wheeler, 12 AbbPr 


N. C.—Lee v. Gause, 24 N. C. 440. 

Oh.—Dunlap v. Douthet, 15 Oh. Cir. 
Ct. 181, 8 Oh. Cir. Dec. 259. 

Okl1.—Shufeldt v. Mound City: Bank, 
160 P 923, 

Pa.—Robinson v. Simons, 7 ‘Phila. 


127. 
Ss. C—Wadsworth v. Letson, 29 S. 
CF i. 21. 
Tex.—St. Louis Union Trust Co. v. 


Harbaugh, (Civ. A.) 205 SW 496; 
Tourtelot v. Booker, (Civ. A.) 160 
SW 293. 


Wis.—Halfhill v. Malick, 145 Wis. 
200, 129 NW 1086. 

“Our courts are required by act of 
Congress to receive in evidence the 
records and judicial proceedings of 
the other States of the Union when 
so authenticated, the attestation be- 
ing certified by the proper magistrate 
to be in due form.” Cockran y. State, 
46 Ala. 714, 716. 


L§§ 996-998 


[§ 998] b. Judicial Records—(1) In General. 
Pursuant to the autherity granted by the constitu- 
tion,? an act of congress was passed in 1790 ** 
providing that the records and judicial proceedings 
of the courts of any state or territory or of any 
country subject to the jurisdiction of the United 
States shall be proved and admitted in any other 
court within the United States by the attestation of 
the clerk and the seal of the court annexed if there 
is a seal, together with a certificate of the judge, 
chief justice, or presiding magistrate that such at- 
testation is in due form.*® When the proceedings of 
a court of another state or territory are authentica- 
ted as provided by the act of congress, they must be 
received as evidence,*® and are entitled to full faith 
and credit,®* but it is for the court in which copies 
of such records are offered in evidence to determine 
whether the authentication is sufficient.*® 
court of a sister state has a presiding judge, a clerk, 
and a seal, it will be prima facie presumed to be a 
court of record,®® and its records duly. authenticated 
will be evidence not only of its acts but prima facie 
evidence of its jurisdiction of the subject matter 
and of the parties.°° 
parent that the court was without jurisdiction, a 
certified copy of its proceeding is not admissible.°! 
In order that a transcript of a record of a justice of « 


Where a 


Where, however, it is ap- 


{a] Certified copy of record sub- 
stituted for lost record.—A new rec- 
ord made up by the court of another 
state to supply the place of one de- 
stroyed during the Civil War, duly 
certified under the act of congress, 
is sufficient, Robinson v. Simons, 7 


Phila, Geaw ba. 
87. Montgomery v. Consolidated 
Boat Store Co., 115 Ky. 156, 72 SW 


816, 24 KyL 2004, 103 AmSR 392. See 
ween cases supra note 86. 

8. Adams v. Stenehjem, 50 Mont, 
233° 146 P 469. 

89. Hughes v. Harris, 2 Ala. 269; 
Old Wayne Mut. Life Assoc. v. Mc- 
Donough, 164 Ind.. 321, 73 NE 703; 
The Thames y. Erskine, 7 Mo. 213; 
Ransom v. Wheeler, 12 AbbPr (N. Y.) 


139. 

90. Ala—Slaughter v. Cunning- 
ham, 24 Ala. 260, 60 AmD 463; Pur- 
year v. Beard, 14 Ala. 121. 

Ind.—Old Wayne Mut. Life Assoc. 
ah Se 164 Ind. 321, 73 NE 


Iowa.—Coughran v. Gilman, 81 
Iowa 442, 46 NW 1005. < 
Ky.—Manion v. Titsworth, 18 B. 
Mon. 582. 
vee ea v. Hogan, 26 Mo. 
N. Y.—Ransom v. Wheeler, 12 Abb 
Pr 139; Pepin v. Lachenmeyer, 3 
AlbLJ 304. 


Okl.—Block v. Schafer, 162 P 456. 
Tex.—Brown v. Mitchell, 88 Tex. 
350, 31 SW 621, 36 LRA 64; Houze, 

v. Houze, 16 Tex. 601. 

Va.—Burtners v. Keran, 24 Gratt. 
(65 Va.) 42. 

[a] Noncompliance with require- 
ments of the state statute does not 
render inadmissible a copy of a 
judgment of a sister state authenti- 
cated as required by tha federal 


eo Block v. Schafer, (Okl.) 162 
[b] On a second trial of an action 


for wrongful attachment, a bill of 
exceptions made up ata former trial 
showing a complete transcript of the 
record in the attachment case in 
another state was not admissible in 
evidence, being only a copy of the 
authenticated record. Dixon Vv. 
Smith-Wallace Shoe Co., 283 Ill. 234, 
119 NE 265 [rev 204 T1i.tuA.: 336]. 

91. Wren v. Howland, 33 Tex. Civ. 
A. 87, 75 SW 894. 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 998-1001 


the peace of another state may be received in evi- 
dence it must appear that the justice had jurisdic- 
tion of the subject matter and of the parties.*2 

Where a court was abolished during the pen- 
dency of an action therein, and the proceedings were 
transferred, pursuant to statute, to another court, 
it was no objection to a certified transcript of a 
judgment rendered in such action that some of the 
proceedings appeared to have ‘been taken in one 
court and some in the other.®? 

[§ 999] (2) Requisites of Authentication—(a) 
Formalities Prescribed by Federal Statute—aa. In 
General. In order that a copy of a judicial record 
ot a sister state may be admissible under the fed- 
eral statute,®* there must be a compliance with the 
requirements of such statute as to the form: and 
mode of authentication.*® It is usually considered 
that a substantial compliance is sufficient,®* although 
it has been said that ‘‘the importance of strict ad- 
herence to the act of congress on the authentication 
of records is quite apparent.’’ 97 

[§ 1000] bb. Attestation by Clerk—(aa) Form 
of Attestation. The act of congress does not pre- 
seribe the form of certificate by which the clerk of 
a court in a sister state shall certify the record to 


[a] Parts of the contents of such 96. UU. 
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S.—Seymour vy. Du Bois, 


[22C.J.] 845 
make it evidence in another state or indeed that any 
certificate shall be made by that officer.°8 All that 
is required is that the attestation of the record shall 
be in conformity with the form used in the state 
whence it comes, and the exclusive and conclusive 
evidence of this fact is the certificate of the presid- 
ing judge of that court.®® Thus the federal statute 
does not require that the clerk shall certify the 
transcript to be a full and complete copy of the 
whole proceedings. Any certificate by the clerk 
certified by the proper judicial officer will be suf- 
ficient, provided the transcript as certified does not 
disclose defects in the original record or incomplete- 
ness in the transcript as a copy. Nor does the , 
statute require that the ¢lerk’s certificate or attes- 
tation shall show that he has charge of the records 
of the court? or that the court is a court of 
record.® 

A clerical mistake: in the christian name of a 
party does not vitiate the certificate.* 

[§ 1001] (bb) Authority to Make Attestation. 
While some authorities hold that the attestation 
may be made by a deputy in the name of the 
celerk,® and is sufficient, at least when accompanied 
by the certificate of the judge that the-certificate is 


Ala.—Forbes v. Davis, 187 Ala. 71, 


"611, L235 NYS 12) 


‘a copy are not admissible to prove 
the statements contained therein. 
Wren v. Howland, 33 Tex. Civ. A. 87, 
75 SW 894. 

92. Trader v. McKee, 2 Ill. 558; 
Perry v. Northern Ins. Co., 5 Phila. 
(Pa.) 188. 


93. Bohlander vy. Heikes, 168 Fed. 
886, 94 CCA 298. 

94. See infra § 998. 

95. Ala.—Ex p. Felker, 3 Ala. A. 


231, 58 S 94: ‘ 

Colo.—Henry Inv. Co. v. Semonian, 
45 Colo. 260, 100 P 425. 

Ga.—Parker v. Cramton, 143 Ga. 
421, 85 SE 838; Mason y. Nashville, 
ete., R. Co, 135° Gay 741,70 SH 225, 
33 LRANS 280; Tharpe v. Pearce, 89 
Ga, 194, 15 SE 46. 

Ill.—Tifft, v. Greene, 211 Ill. 389, 
71 NE 1030. 

Iowa.—Alexander v. Grand Lodge 
Ae OsUe Win E19 Towarslo 980 NW 
508; Rowe v. Barnes, 101 Iowa 302, 
70 INIW? 1197. 


Kan.—Ayres v. Deering, 76 Kan. 
149, 90 PB 794. 
Ky.—Caulfield v. Bullock, 18 B. 


Mon. 494; Barbour v. Watts, 2 A. K.: 


Marsh. 290; Tarlton vy. Briscoe, 1 A. 


‘K. Marsh. 67. 


La.—Lehmann v. Rivers, 110 La. 
LOM 855-296. 

Minn.—Merz v. Chicago, etc., R. 
Co.. 86 Minn. 33, 90 NW 7. é 

Miss.—McLin v. Worden, 99 Miss. 


547, 55 S 358. 


Mo.—Barlow v. Steel, 65 Mo. 611. 

Nebr.—Comstock vy. Kerwin, 57 
Nebr. 1, 77 NW 387; Westerman v. 
Sheppard, 52 Nebr. 124, 71 NW 950. 

. N. Y.—Burnell v. Weld, 76 N. ONG 
Huie v. Devore, 138 App. Div. 
Van Deventer v. 
Mortimer, 56 Misc. 650, 107 NYS 564; 
Smith v. Blagge, 1 Johns. Cas, 238. 

N. D.—Goss v. Herman, 20 N. D. 
295, 127 NW 78; Sykes v. Beck, 12 
N. D. 242, 96 NW 844. 

Tenn.—Morgan v. Betterton, 109 
Tenn. 84, 69 SW 969. : 

Tex.—Hdwards v. Smith, (Civ. A.) 
137 SW 1161; International, etc., R. 
Co. v. Hall, 35 Tex. Civ. A. 545, 81 
SW 82. : 

Wis.—Arndt v. Burghardt, 165 Wis. 
312, 162 NW 317. 

[a] The opinion of the supreme 
court of a sister state, not pub- 
lished as an opinion of the court, is 
admissible in evidence only as a 
record and judicial proceeding of the 
supreme court, and must be authenti- 
cated as prescribed by U. S. Rev. St. 
§ 905. Whited v. Johnson, (Tex. Civ. 


103; 


A.) 167 SW 812. 


145 Fed. 1003 [rev on other grounds 
152 Fed. 600, 81 CCA 590, 11 AnnCas 


656]. 

Ala.—Forbes v. Davis, 187 Ala. 71, 
65 S 516; Thrasher vy. Ingraham, 32 
Ala. 645. 

Ida.—Nadel v. Campbell, 18 Ida. 
380) MO P2625 

Ill.—Horner v. Spelman, 78 Ill. 
rio McCloud vy. Hogle, 200 Ill. A. 
483. U 

Ind,—Old Wayne Mut. Life Assoc. 
ty a Shh a 164 Ind. 321, 73 NE 
703. 

Ilowa.—Woodworth v. McKee, 126 
Iowa 714, 102 NW 777. 


Kan.—Brown v. Baxter, 77 Kan. 
97, 94 Pe T5555 74. 
Me.—Holyoke v. Holyoke, 110 Me. 


469, 87 A 40. 

Mass.—Com. v. Quigley, 170 Mass. 
14, 48 NE 782. 

Mich.—Huntoon  v. O’Brien, Lo 
Mich. 227, 44 NW 601; Bills v. Kees- 
ler, 386 Mich. 69. 

Mo.—State v. Rodman, 173 Mo. 681, 
73 SW 605. 

Tex.—Varn v. Arnold Hat Co., (Civ. 
A.) 124 SW 698. 

Wash.—Casety Vv. 
Wash. 478, 77 P 800. 

W. Va.—Thrasher v. Ballard, 33 W. 
Va. 285, 10 SE 441, 25 AmSR 894. 

[a] Certificates held sufficient.— 
Bohlander v. Heikes, 168 Fed. 886, 94 
CCA 298; Forbes v. Davis, 187 Ala. 
1, 65 S 516; Cofer v. Schening, 98 
Alan esss, £18 .Sy 128s5 daientitv.s Reed: 
234 Ill. 626, 85 NE 282 [aff 1388 Il. 
A. 611]; Britton v. Chamberlain, 234 
i 246, 984 NE 895 ofatt, Ws6, 211. A. 
290]; Joslin v. Fuller, 166 Ill. A. 43; 
Old Wayne Mut. Life Assoc. v. Mc- 


Jamison, 35 


Donough, 164 Ind, 321, 73 NE 703; 
Yeager v. Wright, 112 ,Ind. -230;. 18 
NE 707; Vail v. Rinehart, 105 Ind. 


6. 4 NE 218; Woodworth v. McKee, 
126 Iowa 714, 102 NW 777; Brown v. 
Baxter; 77 Kan. 97, 94 P 155, 574; 
Holyoke v. Holyoke, 110 Me. 469, 87 
A 40; Com. v. Quigley, 170 Mass. 14, 
48 NE 782; State v. Rodman, 173 
Mo, 681, 73 SW 605; Varn v. Hat 
Co., (Tex. Civ. A.) 124 SW 693; O’Con- 
nor v. Vineyard, (Tex. Civ. A.) 43 
SW 55; Casety v. Jamison, 35 Wash. 
478, 77 P 800; Thrasher v. Ballard, 
33 W. Va. 285, 10 SE 411, 25 AmSR 
894. 

97. Verhallen vy. lLaveochia, 79 
Miss. 370. 372, 30 S 710. 

98. White v. Strother, 11 Ala. 720. 

99. U. S.—Ferguson v. Harwood, 
7 Cranch 408, 3 L. ed. 386; Craig v. 
BLOWN Cash NO. o,o2 Seton Gy 
352. 


65 S 516; White v. Strother, 11 Ala. 


720; Crawford v. Simonton, 7 Port. 
110; Brown vy. Adair, 1 Stew. & P. 
49. 4 
epee v. McCormick, 4 Del. 
435 


lowa.—Simons v. Cook, 29 Iowa 
24 


Mo.—Grover y. Grover, 30 Mo. 400. 

Mont.—Adams v. Stenehjem, 50 
Mont. 232, 146 P 469. 

N. C.—Edwards vy. Jones, 113 N. C. 
453, 18 SE 500. 

S. C.—Schoonmaker v. Lloyd, 43 
Se kOn IDE, alee 

puts oe One viey, v. Conroe, 4 Wis. 
45. 

1. U. S.—Ferguson v. Harwood, 7 
Cranch 408, 3 L. ed. 386. 
Ark.—Butler v. Owen, 7 Ark. 369. 


Ga.—Conley v. Chapman, 74 Ga. 
709. 

Ky.—Mudd v. Beauchamp, Litt. Sel. 
Cas. 142. : 

La.—West Feliciana R.» Co.. v. 
Thornton, 12 La. Ann. 736, 68 AmD 
778. 


Pa.—Shilling v. Seigle, 207 Pa. 381, 

DOE ATT OD ts ; 

Tenn.—Coffee vy. Neely, 2 Heisk. 
304, 

[a] Certificates held sufficient.— 
Ferguson v. Harwood, 7 Cranch (U. 
S.) 408, 3 L. ed. 386; Butler v. Owen, 
7 Ark. 369; Conley v. Chapman, 74 
Ga. 709; Mudd v. Beauchamp,. Litt. 
SeljurCas.) ky), (1425) Shilling, 1. 
Seigle, 207 Pa. 381, 56 A 957; Reber 
Val Wile hiests 68i) Pas: 4M sitampers ve 
Farmers’, ete., Bank, 7 Watts -.& S. 
(Pa.) 204; Voris v. Smith, 13 Serg. & 
R. (Pa.) 334; Edmiston v. Schwartz, 
13 Seneg.& Rei (Pa) 135: 

{b] Presumption as to complete- 
ness of copy.—Where, in an action on 
a foreign judgment, a copy of the 
record is introduced, which purports 
to be a record, and not a transcript, 
of the minutes, and it is certified as 
a copy of the record of the foreign 
court and a full transcript of the pro- 
ceedings in the case, it will be pre- 
sumed to be a full copy of the entire 
record. Shilling y. Seigle, 207 Pa. 
381, 56 A 957. 

2. Kingman vy. Cowles, 103 Mass. 
283; Ritchie v. Carpenter, 2 Wash. 
512, 28 P 380, 26 AmSR 877. 

a The Thames v. Erskine, 7 Mo. 
4 Conley v. Chapman, 74 Ga. 709. 
5. Sullivan v. Algrem, 157 Ill. A. 

123; Young v. Thayer, 1 Greene 

(Iowa) 196 [foll Greasons vy. Davis, 

9 Iowa 219]; Steinke v. Graves, 16 

Utah 293, 52 P 386. 
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in due form,® others assert that the attestation must 
be made by the clerk in person and cannot be made 
by a deputy or other person acting as a substitute 
for the clerk;’ that an attestation by a deputy is 
- not cured by a certificate of the judge stating that 
the attestation is made by the proper officer,? and 
that this rule is not affected by a statute of the 
state from which the record comes enabling depu- 
ties to perform the duties of the principal, since 
this would enable the several states to alter and 
control an act of congress. Where a certificate is 
signed by a deputy clerk and the judge certifies only 
to the official character of the clerk, the certificate is 
- not sufficient.1° It has been presumed, in the ab- 
sence of evidence as to the powers of the prothono- 
tary of a court of common pleas in Pennsylvania, 
that he is the chief clerk of that court, and there- 
fore authorized to attest copies of its judgments.*+ 
While an attestation by a judge will not, as a gen- 
eral rule, be sufficient ;1* the fact that the judge is 
also ex officio clerk does not render a judicial pro- 
ceeding incapable of exemplification under the fed- 
eral statute,!* especially if his attestation and cer- 
tificate are supported by a certificate of the gover- 
nor as to his official capacity.‘ Where, however, the 
offices of judge and clerk are combined in one per- 


6 Young v. Thayer, 1 Greene 
(Iowa) 196, 198 [foll Greasons V¥. | 557. 
Davis, 9 Iowa 219] (‘The name of Pa.—State  v. 


the clerk is affixed to the attestation | 479. 
by his deputy; and it must be pre- 
sumed that such an attestation is 
authorized by the laws of Indiana, 
from the certificate of the presiding 
judge, who certifies that said certifi- 
cate is in due form of law. And we} 72 
will not go behind the certificate of 
the judge to inquire into the power 
of the.deputy to issue writs, and sign 


Wis.—Keith v. 
14. 
15. 


Tex.—Welder v. 
Civ. A. 85, 30 SW 822. 
Stiles, 
64 NW _ 860, 65 NW 860. 
Sally v. Gunter, 


EVIDENCE 


| 


Miss.—Jordan y. Thomas, 31 Miss. 


Hinchman, 


70 NW 197; Brown v,. Baxter, 77 Kan. 
97, 94 P 155, 574; Melius v. Houston, 


McComb, 10 Tex. 


[$§ 1001-1003 


son, he must certify in each eapacity,! although it 
has been held to be a matter of form rather than 
of substance whether the certification shall be by 
two separate certificates or comprised in one.?® 

[§ 1002] (cc) Seal of Court. The seal of the 
court, if there is one, must be annexed to the clerk’s 
attestation of the copy of the record;** it is not 
sufficient that it be annexed to the certificate of the 
judge authenticating the attestation of the clerk.** 
Where the cotirt whose record is certified has no 
seal, this fact should appear either in the certificate 
of the clerk or in that of the judge;® and if the 
lack of a seal appears from the attestation clause 
and the judge certifies that the attestation is in due 
form of law, the absence of a seal or the use of a 
private seal is not a fatal defect.*° 

[§ 1003] cc. Certificate as to Form of Attesta- 
tion—(aa) In General. Attestation by the clerk 
alone is not sufficient, as the federal statute requires 
that the copy of a judicial record of another state 
shall be accompanied by a certificate of the judge 
that the attestation of the clerk is in due form.”? 
It is not, however, necessary that the certificate of 
the judge should set out the form of the attesta- 
tion.2?, It has been considered that the judge is not 
required or even authorized to state that the person 
Cas. No. 14,263, 3 Wash. C. C. 126; 
Kirsehner vy. State, 9 Wis. 140. 

19. Craig v. Brown, 6 F. Cas. No. 
3,328, Pet. C. C..352; Simons v. Cook, 
29 Iowa 324. 


20. Simons v. Cook, 29 Iowa 324; 
Strode vy. Churchill, 2 Litt. (Ky.) 
ré3) 


21. U. S.—Craig v. Brown, 6 F. 
Gas. No. '3,328)5Pet.<. Co C. 352: Erige 


27 Pa. 


92. Wis. 15; 
47 S. Cc. L. 


Rowe v. Barnes, 101 Iowa 302,; v. Conway, 24 F. Cas. No. 14,172 
Hempst. 538. 
Ala—Holly v. Flournoy, 54 Ala. 


certificates in the name of his prin-|41 Miss. 59; Stewart v. Swanzy, 23/99; Ex'p. Felker, 3 Ala. A. 231, 58 
cipal. Under the laws of_ Indiana, | Miss. 502. S 94. 

the office of a presiding judge’s cer- 16. Jordan v. Thomas, 31 Miss. Conn.—Smith vy. Brockett, 69 Conn. 
tificate being to advise a court of/|557; Keith v. Stiles, 92 Wis. 15, 64] 492, 38 A 57. 


another state that such attestation 


NW 860, 65 NW 860. 


Ga.—Mason y. Nashville, ete, R. 


is in due form of law’’). 17. Ga.—Mason vy. Nashville, etce., | Co., 1385 Ga. 741, 70 SE 225, 33 LRANS 
7, Kan.—Kansas Pac. R. Co. v.|R. Co., 185 Ga. 741, 70 SE 225, 331] 280. 

Cutter, 19 Kan. 83. LRANS 280. Miss.—Hope v. Burt, 59 Miss. 174. 
Mass.—Willock v. Wilson, 178 lll— Hull v. Webb, 78 Ill. A. 617. Mo.—Wilburn v. Hall, 16 Mo. 426; 

Mass. 68, 59 NE 757. | Ind.—Allen y. Thaxter, 1 Blackf.} Duvall v. Ellis; 13 Mo. 203. 


Mo.—Williams v. Williams, 53 Mo. | 399. 


Nebr.—Chapman y. Chapman, 74 


‘AO G17: N. J.—Hunt v, Hunt, (Ch.) 9 A 690. | Nebr. 388, 102 NW 880; Westerman 
Pa.—Lothrop y. Blake, 3 Pa, 483. N. Y.—Huie v. Devore, 138 App.|v. Sheppard, 52 Nebr. 124, 71 NW 
Tex.—Edwards v. Smith, (Civ. A.) | Div. 677, 123 NYS 12; Fordyce v. | 950. 


137 SW 1161. 

8. Willock v. Wilson, 178 Mass. 
68, 59 NE 757; Morris v. Patchin, 24 
N. Y. 394, 82 AmD 311. 

[a] Certificate as to handwriting 
and authority—Where a record of 
a foreign judgment offered in evi- 
dence was attested by the deputy 
clerk, such defect was not cured by 
the certificate of the judge that the 
attestation was in the handwriting 
of the clerk and was made by the 
proper officer, since the judge is not 
authorized by the act to certify that 
the attestation of the deputy is 
of equal force with that of- his prin- 
cipal. ' Willock v. Wilson, 178 Mass. 
68. 59 NE 757. 

9. Lothrop v. Blake, 3 Pa. 483. 

10. Painter v. Osyka Bank, 140 
La. 465, 73 S 268; Painter v. Osyka 
Bank, 140 La. 457, 73 S 266. 


64 AmD 717. 


S. C. L. 555. 
{a] 


tached 


the court. 
509, 64 AmD 717. 


[b] 


is the seal 


Wolff, 155 NYS 199. 
Pa.—Clark v. Depew, 


S. C—McFarlane v. Harrington, 2 


Certification under 
Office” sufficient—Where the clerk of 
a court in another state certifies that 
he is the clerk, and that the seal at- 
is the seal of his office as 
such clerk, it sufficiently appears that 
the certificate is under the seal of 
Clark v. Depew, 25 Pa. 
To same effect Mc- 
Lain v. Winchester, 17 Mo. 49. 

Showing that seal annexed is 
seal of court.—It is not necessary 
for it to appear, either by the attesta- 
tion of the clerk or the certificate 
of the judge, that the seal annexed 
: of the court. 
Webb, 78 Ill. A. 617. 


N. H.—Folsom vy. Blood, 53 N. H. 


25 Pa. 509,| 434; Hutchins v. Gerrish, 52 N. H. 
205, 18 AmR 19. 
N..C.—Shown v. Barr, 33 N. C. 


296. 
Oh.—Dodd v. Grol, 19 Oh. Cir. Ct. 
718, 8 Oh. Cir. Dec. 334. 
Or.—Pratt v. King, 1 Or. 49. 
Pa.—Snyder v. Wise, 10 Pa. 157. 
S. D—Davis v. Davis, 24 S. D. 474, 
124 NW 715. 
Tex.—Wolf v. King, 49 Tex. Civ. A. 
41, 107 SW 617. 
a ack are v. Conroe, 


“seal of 


4 Wis. 


_ “It is indispensable to the authen- 
tication of a judicial record of a 
sister state that it have attached 
thereto a certificate of the presiding 
judge that the attestation is “in due 
form” or “in due form of law.” Chap- 
man y. Chapman, 74 Nebr. 388, 104 


Hull v. 


11. Trebilcox v. McAlpine, 46 Hun [c] Wax or paper wafer unneces-| NW 880. 

469, 11 NYSt 847. ( sary.—The seal of the court which [a] Rule applied to letters of ad- 
12. Stuart v. Swanzy, 20 Miss. 684. | is required for the due authentication | ministration—Hope v. Burt, 59 
13. Ala.—Huff v. Cox, 2 Ala. 310;|of the record of a judgment of an-| Miss. 174. 

Dozier v. Joyce, 8 Port 303. other state may be affixed by merely {b] Certificates held sufficient.— 


Cal.—Low v. Burrows, 12 Cal. 181. 


making th 
Ga.—Cox v. Jones, 52 Ga. 438. J ‘. 


impression of the seal 
on the paper, and the use of wax or 


Blair v. Caldwell, 3 Mo. 353: Edwards 
v. Jones, 113 N. C. 453, 18 SE 500: 


Ill—Spencer v. Langdon, 21 TIll.|a paner wafer is not essential. Hunt! Davis v. Davis, 24 S. D. 474, 124 
aes LEA a Pe i v. Hunt, nu ai Se 9 A 690. But ay ae 
— y. 3 294.| compare Coit v. Millikin. 1 Den (N. e Certificate held imsufficient.— 
_Kan.—Brown v. Baxter, 77 Kan.|Y.) 376 (holding otherwise in the|Adams vy. Stenehjem, 50 Motte: 232 
97. 94 P 155) 574 case of a copy of an act of the legis-|146 P 469. ; 


La.—Pagett v. Curtis, 15 La. Ann.| lature). 
451. a koe 


Turner v. Waddington, 24 F.! 435 


22. Regan v. McCormick, 4 Del. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1003-1005] 


who makes attestation of the record is the clerk of 
the court, or that the seal attached by him is the 
seal of the court,?? or that such person was the 
clerk at the time of attestation;?4 but on the other 
hand, a transcript of a foreign judgment, rendered 
by a justice of the peace, has been held inadmissible 
where the certificate of the judge did not state that 
the clerk who attested the transcript was a clerk of 
the court in which the judgment was rendered, the 
court considering that such defect was not cured by 
a further recital in the judge’s certificate that the 
attestation is ‘‘in due form.’’?2> A statement in 
the certificate of the judge that the certificate of 
the clerk is ‘‘entitled to full faith and eredit’’ suf- 
ficiently supplies an omission to state in words that 
the attestation of the clerk ‘‘is in due form.’’ 26 

[§ 1004] (bb) Authority to Certify. The cer- 
tificate cannot be made by any judge of any court, 
but it must as a general rule appear from the certifi- 
cate that it was made by the judge, if there is one, 
or if there are more, by the chief justice or presid- 
ing magistrate of the court whence the record 
comes ;** and he must possess that character at the 
time he gives the certificate.2* It is not necessary, 
however, that the certificate shall use the precise 
language of the act of congress, provided that when 
different language is adopted it is not equivocal or 
capable of bearing a different meaning from the lan- 


23. Linch v. McLemore, 15 Ala. 
632; Duncommun vy. Hysinger, 14 Ill. 
249; McQueen v. Farrow, 4 Mo. 212. 


EVIDENCE 


a presiding judge of a court that he 
is the presiding judge 
dence of the fact. 
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guage used in the act.2® Where the fact that a 
judge is the presiding or sole judge of the court ap- 
pears from the record, the failure of the certificate 
to recite the fact is immaterial.?° Moreover when 
there is nothing on the face of the record to show 
that the court is composed of more than one 
judge, it is generally held immaterial that the 
judge’s certificate does not recite that he is the sole 
judge.* It has been held that, if it appears from 
the certificate itself or the record that there are 
other judges of the same court, the judge’s certifi- 
cate must show that he is the chief justice or pre- 
siding magistrate,>* although in several cases, where 
there appeared to be more than one judge and no 
provision was made by law for a chief justice, all 
of the judges being placed on an equality as to au- 
thority, the federal statute has been liberally ¢on- 
strued and a certificate by one of the judges ** or 
by all of them ** held to be a sufficient compliance 
therewith. When the judges are commissioned for 
the state at large and not for any particular por- 
tion of the state and preside in turn, it has been 
held to be a strict compliance with the act of con- 
gress for the judge who in his turn is presiding to 
make the certificate.*° 

[§ 1005] dd. Records Transferred from One 
Court to Another. The federal statutes contemplate 
that the certificate should be from the judge and 


7 Ark. 369. 
Cal.—Low v. Burrows, 12 Cal. 181. 
Tll.— Hull v. Webb, 78 Ill. A. 617. 


is good evi- 
Hutchison v. 


24. Merriwether v. Garvin, 2 Port. 
(Ala.) 199, 27 AmD 650; Haynes v. 
Cowen, 15 Kan. 637. 

25. Huie v. Devore, 138 App. Div. 
677, 123° NYS) 12. : 

26. Davis v. Davis, 24 8. D. 474, 
475, 124 NW 715 (so holding under 
a ‘state statute requiring a certifi- 
cate of the judge ‘‘that the attesta- 
tion is in due form’’). 

27. U. S.—Stewart v. Gray, 23 F. 
Cas. No. 13,428a, Hempst. 94. 

Ala.—Brown y. Johnson, 42 Ala. 
208; Elliott v. McClelland, 17 Ala. 
206; Woodley v. Findlay, 9 Ala. 716; 
Johnson v. Howe, 2 Stew. 27. 

Ga.—Taylor v. McKee, 118 Ga. 874, 
45 SE 672; Buck v. Grimes, 62 Ga. 
605; Settle v. Alison, 8 Ga. 201, 52 
AmD 398. 

Ky.—Stephenson v. Bannister, 3 
Bibb 369. 

La.—Kirkland v. Smith, 2 Mart. N. 
S2 497. 

Mo.—Barlow v. Steel, 65 Mo. 611; 
Moyer v. Lyon, 38 Mo. A. 635. 

Nebr.—Chapman v. Chapman, 74 
Nebr. 388, 104 NW 880. 

N. Y.—Rich v. Cohen, 61 Misc. 148, 
114 NYS 672. 

Pa.—Lothrop v. Blake, 3 Pa. 483. 

Tex.—Randall v. Burtis, 57 Tex. 362. 

“Tt cannot be admitted that under 
this act any judge of any court of 
the state may certify a record. It 
must be the judge, if there be but 
one, or if there be more then the 
chief justice or presiding judge or 
magistrate of the court from whence 
the record comes, and'he must pos- 
sess that character at the time he 
gives the certificate.” Stephenson v. 
Bannister, 3 Bibb (Ky.) 369, 370. 

[a] An omission in this respect 
-cannot be supplied by an additional 
certificate of the clerk that the judge 
who certifies presides in the court 
from which the record comes. Tay- 
lor v. McKee, 118 Ga. 874, 45 SE 672. 

[b] A certificate by an associate 
judge is not sufficient. Johnson v. 
Howe, 2 Stew. (Ala.) 27. ° 

28. Stephenson vy. Bannister, 3 
Bibb (Ky.) 369; Gavit v. Snowhill, 26 
N. J. L. 76; Lothrop v. Blake, 3 Pa. 
483. 

[a] Becital in certificate as evi- 


dence of judicial position.—In auz | 


thenticating records the certificate of 


Patrick, 3 Mo. 65. 


[b] Insufficient certificate.-—Where 
there were certificates of two judges, 
one of whom stated himself to be the 
judge “that presided, and one of the 
judges of the superior courts of law 
of said state,’ and the other of whom 
stated himself to be “the senior judge 
of the courts of law of the state,” 
the authentication was not sufficient. 


Stephenson v. Bannister, 38 Bibb 
(Ky.) 369. 
ee Ala.—Geron v. Felder, 15 Ala. 
4, 
aie eee v. Runnels, 3 Miss. 
6 
Mo.—Williams v. Williams, 53 Mo. 
Drees (Aes 
N. Y.—Hatcher v. Rocheleau, 18 N. 
Wen ASOS 


Pa.—Erb v. Scott, 14 Pa. 20. 

{a] Thus (1) a judgment of the 
circuit court of Garland county, Ar- 
kansas, is sufficiently certified by a 
judge who recites that he is “judge 
of the seventh judicial circuit in the 
state of Arkansas, of which circuit 
the county of Garland constitutes a 


part.” Williams v. Williams, 53 Mo. 
A... 617. To same effect Geron v. 
Felder 15 Ala. "304; Hatcher .v. 


Rocheleau, 18 N. Y. 86; Erb v. Scott, 
AS Pare? cee Ce) SOL ie earne Acton 
brought upon a judgment of the 
“court of pleas and quarter sessions” 
of S county, Tennessee, a record cer- 
tified by the clerk and presiding magi- 
strate of the “county court,’ it ap- 
pearing that the two names were 
used indiscriminately, was held to 
be properly admitted. Strong v. Run- 
nels, 3 Miss. 667. A similar rule has 
been ‘applied to a certificate by: 
(3) One claiming to be a chairman 
of the court. McKenny vy. Gordon, 
47 S.C. L. 40. (4) <A judge styling 
himself ‘president’ of the court. 
Gavit v. Snowhill, 26 N. J. L. 76; 
Sheriff v. Smith, 47 HowPr (N. Y.) 
470. (5) A judge of chancery styl- 
ing himself chancellor. Scott v. 
Blachard, 8 Mart. N. S. (La.) 303. 

30. Mudd v. Beauchamp, Litt. Sel. 
Cas. (Ky.) 142; Ohio v. Hinchman, 
Pi ba et ae pet 

31. U. S—Bennett v. Bennett, 3 
F. Cas. No. 1,318, Deady 299. 

Ark.—Georgia Cent. Bank v. 
Veasey, 14 Ark. 671; Butler v. Owen, 


La.—Jones v. Hunter, 6 Rob. 235; 
Dismukes v. Musgrove, 2 La. 335. 


Mass.—Willock v. Wilson, 178 
Mass. 68, 59 NE 757. 

SN. Y.—Peo. v. Smith, 121 N. Y. 
578, 24 NE 852. 


Or.—Keyes v. Mooney, 13 Or. 179, 
9 P 400. 

[a] “The judge.’—A _ certificate 
by a judge stating that he was ‘‘the 
judge” is a sufficient showing that he 
was the sole judge of the court to 
entitle the record to be admitted in 
evidence. Willock v. Wilson, 178 
Mass. 68, 59 NE 757. 

[b] Where a term of court must 
be held by a single judge, under the 
state law, a certificate on .a judg- 
ment that the judge who signed it 
was the judge of the court by which 
it was rendered sufficiently shows 
that he was the sole and presiding 
judge. Hull v. Webb, 78 Ill. A. 617. 

{c] Judicial notice of laws creating 
sole judges.—Where the certificate of 
a judge to the form of attestation of 
a clerk to a copy of the record of a 
state court did not show whether he 
was the sole judge, chief justice, or 
presiding magistrate thereof, but it 
appeared from the laws of the state 
relating to the organization of such 
court that it consisted of a single 
judge, it was held that the authenti- 
cation was sufficient under the act 
of congress May 26, 1789 (1 U. S. 
St. at L. 122) as the federal court 
would take judicial notice of the laws 
of the state organizing a court to 
uphold such certificate. Bennett v. 
Bennett, 3 F. Cas. No. 1,318, Deady 
299. 

$2.) Morris v. Patchin, 24 N. Y. 
394, 82 AmD 311; Rich v. Cohen, 61 
Mise. 148, 114 NYS 672; Van Storch 
v. Griffin, 71 Pa. 240; Randall v. 
Burtis, 57 Tex. 362. 

[a] A certificate by the “first 
justice” is not sufficient under the 
act of congress, unless it appears 
that the first or oldest justice is the 
chief justice or presiding magistrate. 
Hudson v. Daly, 13 Ala. 722. 

33. Huff v. Campbell, 1 Stew. 
(Ala.) 543; Orman vy. Neville, 14 La. 
Ann. 392; Jordan vy. Black, 1 Rob. 
(La.) 575. 

34. Arnold v. Frazier, 36 S.C. L. 33. 

35. Taylor v. Kilgore, 33 Ala. 214. 
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clerk of the same court in which a judgment was 
rendered, if such court exists, but if the court has 
been abolished and its records and jurisdiction have 
been transferred to another, the judge and clerk 
of the substituted court are the proper certifying 
officers,°* and it has been held that the abolition of 
the old court and the transfer of jurisdiction to the 
new may be shown by the certificate of the judge °*’ 
or of the clerk,?* and proof of the law by which the 
transfer was made is not essential.*® 

[§ 1006] ee. Inclusion of Superfluous Matter. 
The fact that the authentication embraces more than 
is strictly necessary under the federal statute, by 
including superfluous matter either in the attesta- 
tion or certification, does not impair its validity if it 
is otherwise in compliance with the act.*° 

[§ 1007] ff. Attaching Certificates to Tran- 
script. <A certificate of the judge on a separate 
paper has been held insufficient,*1 but the fact that 
the transcript and certificate cover several sheets of 
paper is not an objection to admission thereof, where 
all the sheets are fastened together in an ordinary 
and usual manner.*? It has also been held that, 
where the offered proof of the record of an action in 
another state purported to be a certified copy of 
the petition, answer, replication, and ‘‘journal en- 
try,’’ attached to each of which was a certificate 
of the clerk, a certificate signed by the judge, 
and added to the ‘‘journal entry,’’ to the effect that 
the certificate of the clerk was in due form, ap- 
plied also to the prior certificates of the clerk upon 


36. Ind.—Gatling v.- Robbins, 8! Miller, 157 Ill. 
Ind. 184. 
Iowa.—Darrah v. Watson, 36 lowa|Iowa 361, 
116; Roop v. Clark, 4 Greene 294.) Woods, 
Ky.—Thomas Ve a chanmnernie6, 5: B. Ky. 
Mon. 52; Strode v. Churchill, 2 Litt. | 334. 
So Mass.—Willock 


EVIDENCE 


225, 41 NE 758. 
Iowa.—Sullivan vy. Kenney, 148] Co., 
126 NW 349; 
125 Iowa 367, 101 NW 135. 
Haggin v. Squires, 2 


v. Wilson, 178 421, 


[§§ 1005-1008 


the petition, answer, and replication;** and that, 
where the records of two suits in another state, 
sewed together, were duly certified by the clerk 
on succeeding days, and the judge certified, at the 
end of the second record, to the official character 
of the person acting as clerk on those days, the 
judge’s certificate was sufficient, there being no 
proof of fraud in attaching the records together.** 

[§ 1008] (b) Other Modes of Authentication. 
While the states cannot require more proof of 
judicial records of other states than is provided 
by the act of congress,#® the general mode of au- 


thentication of judicial records prescribed by such, 


act of congress issnot exclusive, and does not abro- 
gate any other mode of authentication known to the 
common law or which the courts of a particular 
state may deem expedient according to established 
principles.*® Accordingly an original record pro- 
duced and sworn to‘? or an examined or sworn 
copy ** may be admitted. In many of the states 
provision is made by. statute for the admission in 
evidence of judicial records of sister states; and 
such legislative power by a state legislature does 
not contravene the federal constitution or the fed- 
eral statute, provided the state statute does no more 
than waive or dispense with some of the require- 
ments of the federal statute and does not have the 
effect of excluding a record authenticated accord- 
ing to the requirements of the federal statute.*® 
When it is sought to introduce a copy of a judicial 
record of a sister state by virtue of a state statute, 


Colo.—Rogers v. Nevada Canal 
60 Colo. 59, 151 P 923, AnnCas 
1917C 669. 
Fla.—Thomas vy. Williamson, 51 
Fla. 332, 40 S 831. 
Ga.—Parker v. Cramton, 143 Ga. 
85 SE 338; ee v. Pearce, 
4 


Tomlin v, 


Bibb. 


Mass.—Capen v. Hmery, 5 Metc.| Mass. 68, 59 NE 1757. 89 Ga. 194, 15 SE 
436. Mich.—Dean v. Chapin, 22 Mich. Ill.—Peo. y. Miller, 195 Ill. 621, 63 
Mo.—Manning v. Hogan, 26 Mo. | 275 NE 504; Garden City Sand Co. v. 
570. Minn —In re Ellis, 55 Minn. 401; } Miller, 157 Tll. 225, 41 NE 753; Boyd 
Ne H.—Taylor v. Barron, 35 N. H. kel 1056, 48 AmSR 514, 23 LRA|v. Chicago, ete; R. Co., 103 Ill. A. 
4, : 1:99) 
37. Capen v.- Emery; 5,. Mete. Mo.—Duvall v. Ellis, 13 Mo. 203. Ind.—Bailey v. Martin, 119 Ind. 
(Mass.) 436. N. Y.—Gustavus v. Dahlmer, 98/103, 21 NE 346; English v. Smith, 
38. Gatling v. Robbins, 8 Ind. 184;| Misc. 462, 163 NYS 132. 26 Ind. 445; Fhelps v. Tilton, 17 
Darrah v. Watson, 36 Iowa 116; Pa.—Otto y, Trump, 115. Pa. 425, | Ind. 423. 


Thomas v. Tanner, 6 T. B. Mon. (Ky.) 
52; Tittman v. Thornton, 107 Mo.| 479; 
Man-|Kean vy. Rice, 


8 A 786; Ohio v. Hinchman, 
Lothrop v. Blake, 
12 Serg. & R. 2038; 


24 Pa. 
3 Pa. 483; 


Iowa.—Rowe v. Barnes, 101 Iowa 
302, 70 NW 197; Latterett v. Cook, 
1 Iowa 1, 68 AmD 428. 


500, 17 SW 979, 16 LRA 410; 
ning v. Hogan, 26 Mo. 570. 
39. McRae v. Stokes, 3 Ala. 401, 
37 AmD 698. 
Davis, 187 


40. Ala.—Forbes v. 
Ala. 71, 65 S 516. 

Kan.—Graham y. Troth, 69 Kan. 
SOL tity 92. 


Ky.—Young vy. Chandler, 13 B. 
Mon. 252. 

Mich.—Weeks v. Downing, 30 
Mich, 4. 

N. J.—Gavit v. Snowhill, 26 N. J. 
(epaaion 


Pa.—Erb v. Scott, 14 Pa. 20. 

41, McFarlane v. Harrington, 2 
, ; Norwood y. Cobb, 20 
Tex. 588. 


42. Little Rock Cooperage Co. v. 
Hodge, 112 -Ga. 521, 37 SE 743 (fas- 
tened at top with mucilage and also 
by brass fastener or brad through 
top margin of paper, near center). 

43. Davis v. Davis, 24 S. D. 474, 
124 NW 715. 

44. West v. McConnell, 5 La. 424, 
25 AmD 191. 

45. Garden City Sand Co. v. Mil- 
ler, 157 111, 225, 41 NE 753; Sulli- 
van v. Kenney, 148 Iowa 861, 126 
NW 349. \ 

46. Cal—Wilson vy. Durkee, 20 
Cal, A. 49251292, Pe6r 7. 


Ga.—Sloan y. Wolsfeld, 110 Ga. 
70, 35 SE 344. 
Ill.—Peo. v. Miller, 195 Ill. 621, 


63 NE 504; Garden City Sand Co. vy. 


Baker v. Field, 2 Yeates 532; Dry- 
iw v. Uhl, 11 Pa. Dist. 688, 10 Kulp 
489. 

Tex.—Tourtelot v. Booker, (Civ. 
A.) 160 SW 2938; Wolf v. King, 49 
Tex. niClvi Ang Alig) LOM miSivWiw 16 Lite 

Va.—Ex p. Powell, 3 Leigh (30 
Va.) 816. 

W. Va.—Thrasher v. Ballard, 33 
Ne Va. 285, 10 SE 411, 25 AmSR 


mrt is not necessary that. the 
proof correspond with the federal 
statute provided the state is content 
with some other showing.” Sullivan 
v. Kenney, 148 Iowa 361, 372, 126 
NW 349. 

[a] Mode prescribed for foreign 
records sufficient.—Dean v. Chapin, 


22 Mich. 275; Ex p. Powell, 3 Leigh 
(30 Va.) 816. 

47. Kean v. Rice, 12 Serg. & R. 
(Ra) 208. 


48. Goodwyn vy. Goodwyn, 25 Ga. 
203; Otto, v.. Trump, 115 Pa. .425, '$ 
A 786; Harvey v. Cummings, 68 Tex. 
599, 5 SW 513; Bryant v. Kelton, 1 
Tex. 434; Tourtelot v. Booker, (Tex. 
Civ. A.) 160 SW 2938; St. Louis Ex- 
panded Metal Fireproofing Com awe 
Beilharz, (Tex. Civ. A.) 88 SW. 512. 
Suee: Ala.—Holly v. Bass, 68 Ala. 

Cal.—In re Baker, 176 Cal. 430, 168 
P 881; Bean v. Loryea, SI Cal 51s 
92 P 513. 


Kan.—Ayres vy. Deering, 76 Kan. 
149, 90 P 794. 

Ky.— Williams v. Duncan, 92 Ky. 
125, 17 SW 330, 13 KyL 389; Caul- 
field v. Bullock, 18 B. Mon. 494; 
Hagegin v. Squires, 2 Bibb 334. 

Mass.—Willock v. Wilson, 178 
Mass. 68, 59 NE 757; Kingman v. 
Cowles, 108 Mass. 283. 

Minn.—Brown v. Chicago, etc. R. 
Coy Wi29) SMinn S47. e152) NW) eas 
Merz v..Chicago, etc., R.* Co., 86 
Minn, 33, 90 NW 7; In re Ellis, 55 
Minn. 401, 56 NW 1056, 43 AmSR 
514, 23 LRA: 287, 
ese renr ates v. McCully, 27 Miss. 

Mo.—Brecker v. Fillingham, 209 
Mo. 578, 108 SW 41. 

Nebr.—Comstock vy. Kerwin, 57 
Nebr. 1, 77 NW 387; Westerman v. 
Sheppard, 52 Nebr. 124 71 NW 950; 
Brown vy. Collins, 2 Neopr. (Unoff.) 
149)'96. NW: 173. 

N. Y.—Wells v. Davis, 105 N. Y. 
670, 12 NE 42; Phipps v. Oprandy, 
69 "App. Div. 497, 74 NYS 985; Van 
Deventer v. Mortimer, 56 Misc. 650, 
107 NaS 564, 

N. D.—Goss v. Herman, 20 N. D. 
295, 127 NW 78. 

Tenn.—Morgan v. Betterton, 109 
Tenn. 84, 69 SW 969; Coffee v. Neely, 
2 Heisk. 304. 

Nichol, 


Tex.—Harper v. 
151; Moore v. Carson, 12 Tex. 66; 


For later cases, developments and changes. in the law see cumulative Annotations, same title, page and note number. 
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the provisions of such statute must be complied 
with,°° but where there is such compliance the rec- 
ord may be admitted, although it may not be au- 
thenticated in accordance with the statutory re- 
quirements of the state from which it comes.*? 

[§ 1009] (3) Subject Matter of Authentication 
—(a) In General. The federal statute is not re- 
stricted to the case of judgment records, but in- 
cludes everything properly embraced in the term 
“‘judicial proceedings,’’*? all the proceedings, 
whether in open court or not, which constitute in 
law the record of a cause.®? Deeds or other instru- 
ments that have become judicial records are, when 
properly authenticated, admissible under the act of 
congress,°* although when a deed or other matter 
not prima facie of record is the subject of exempli- 
fication under the act making provision for the au- 
thentication of judicial records, the law authoriz- 
ing the deed or other matter to be filed as a judicial 
record must be shown.®> 

[§- 1010] (b) Records of Courts of Chancery. 
A decree of a court of chancery is within the con- 


Smithers vy. Lowrance, 35 Tex. Civ. 52. 


A. 25, 79 SW 1088. 


EVIDEN CE, 


In re Rooney, 20 F. Cas. No. 


[22C.J.] 849 


stitution and the act of congress respecting the 
mode of authentication and the effect of the records 
and judicial proceedings of the courts of the re- 
spective states when offered in evidence in the 
courts of any other state.°® 

[§ 1011] (c) Records of Probate Courts. The 
proceedings of courts of probate are judicial pro- 
ceedings within the meaning of the act of con- 
gress, and transcripts thereof, when properly au- 
thenticated, are admissible in evidence.** But com- 
pliance with the mode of authentication prescribed 
by the act of congress is essential,°* unless the tran- 
seript is introduced as a copy certified in accord- 
ance with the statutes of the state in which it is 
to be adduced as evidence,®*® or as a sworn or 
examined copy,®° or is authenticated in some other 
manner known to the common law.*t The probate of 
a will in another state is a judicial proceeding with- 
in the meaning of the act of congress, and when 
properly authenticated under the act is admissible 
in the courts of the several states,®°* without formal 
proof of the statute giving the foreign probate court 


v. Tarball, 3 Miss. 905. 


Wash.—Ritchie v. Carpenter, 2 
Wash. 512, 28 P 380, 26 AmSR 877. 

W. Va.—Wilson y. Phocenix Powder 
Mfg. Co., 40 W. Va. 413, 21 SE 1035, 
52 AmSR 890; Thrasher y. Ballard, 
33 W. Va. 285, 10 SE 411, 25 AmSR 
ee Hinchman vy. Ballard, 7 W. Va. 

Wis.—Hackett v. Bonnell, 16 Wis. 
471; Ordway v. Conroe, 4 Wis. 45. 

[a] Certification by successor of 
justice under Kansas _ statute.— 
Drumm y. Cessnum, 61 Kan. 467, 59 
PPOs: 

[b] West Virginia rule as to Vir- 
ginia records.—Thrasher v. Ballard, 
33 W. Va. 285, 10 SE 411, 25 AmSR 
894, 

{c] Proceeding must be valid.— 
The act of 1843, Thompson Dig. p 
340, does not authorize the admis- 
sion in evidence of such records or 
judicial proceedings from other 
states as are plainly irregular, or de- 
fective, or void, but only such as 
are valid between the parties. Por- 
ter v. Bevill, 2 Fla. 528. 

50. Henry Inv. Co. v. Semonian, 
45 Colo. 260, 100 P 425; Mason v. 
Nashville, etc, R. Co., 135 Ga. 741, 
70 SE 225, 33 LRANS 280; Nadel v. 
Campbell, 18 “dda. 335, LL0) P2625 


Seventh-Day Adventists Gen. Con- 
ference Assoc. v. Michigan Sani- 
tarium, etc., Assoc., 166 Mich. 504, 
132 NW 94. 


[a] Proof of foreign will—Where 
the register of wills. of a foreign 
court, duly authorized by law as 
keeper of wills, certifies that a cer- 
tain paper is a true and full copy 
of a certain will probated in such 
court, and duly signs such certifi- 
cate, and affixes the seal of the 
court, and where the judge of such 
court certifies that such attestation 
is in due form and by the proper 
officer, and where the register of 
wills certifies that such judge was 
duly commissioned and_ qualified, 
there is a sufficient compliance with 
Code § 1071 (31 St. 1358 p 854), re- 
lating to the proof of foreign wills. 
Scott v. Herrell, 27 App. (D. C.) 395. 

51. Morrison Mfg. Co. v. Rimer- 
man, 127 Iowa 719, 104 NW 279. 

[a] A foreign justice’s judgment, 
certified by his certificate, supported 
by the official certificate of the clerk 
of a court of record within the 
county in which the justice resides, 
as required by Code § 4646, is suffi- 
ciently authenticated for use in the 
court of Iowa, regardless of the re- 
quirements of the statute of the 
state in which the judgment was 
rendered. Morrison Mfg. Co. _ Vv. 
Rimerman, 127 Iowa 719, 104 NW 
279, 


[22 C.J.—52] 


12,032; Whited vy. Johnson, (Tex. Civ. 
A.) 167 SW 812. 

{a] An examination of a debtor 
taken under the laws of the state 
of New York under supplemental 
proceedings upon a judgment is a 
“judicial proceeding.’ In re Rooney, 
20) By Cass No. 12,032: 

{[b] An order must be shown to 
have been entered of record before 


proof thereof can be made. Tourte- 
lot’ v. Booker, (Tex. Civ. A.) 160 
SW 293. 


[c] Matters not part of record.— 
Where a judgment against a foreign 
corporation was rendered in the dis- 
trict court of Idaho, where the stat- 
ute required every foreign corpora- 
tion to designate some person resid- 
ing in the county in which it had its 
principal place of business in the 
territory on whom process might be 
served, and file such designation 
with the clerk of the district court 
for such county, and provided that 
a copy of such designation, cer- 
tified by said officer, should be evi- 
dence of such appointment it was 
held that what purported to be a 
copy of the designation of a certain 
person as agent of such corporation, 
certified as of record in the district 
court where the judgment was ren- 
dered, but not as a part of the pro- 
ceedings in the cause, was not a part 
of the record of the judgment, or of 
the court in which the judgment was 
rendered. Cunningham v. 
Hydraulic Co., 18 Wash. 524, 52 P 
235 


58. Coffee vy. Nealy, 2 Heisk. 
(Tenn.) 304. 
54 Strode v. Churchill, 2 Litt. 


(Ky.) 75; Virginia vy. Himel, 10 La. 
Ann. 185. 

55. Carlisle v. Tuttle, 30 Ala. 613; 
White v. Strother, 11 Ala. 720; 
Mitchell v. Mitchell, 3 Stew. & P. 
(Ala.) 81; De Riesthal v. Walton, 66 
Md. 470, 8 A 462; Bryant v. Kelton, 
1 Tex. 434. 

[a] Bill of sale.—The same rule 
has been applied to a Sworn copy 
of a bill of sale recorded in a county 
court. Bryant v. Kelton, 1 Tex. 434. 

56. Barbour v. Watts, 2 A. K. 
Marsh. (Ky.) 290; Patrick v. Gibbs, 
17 Tex. 275; Burtners v. Keran, 24 
Gratt. (65 Va.) 42. 

57. Kennedy v. Kennedy, 8 Ala. 
391; Carmichael v. Saint, 16 Ark. 28; 
Chicago Terrminal Transfer R. Co. 
v. Winslow, 216 Ill. 166, 74 NE 815; 
Abercrombie v. Stillman, 77 Tex. 
, 14 SW 196; Houze v. Houze, 
16 Tex, 598. 

[a] As evidence of heirship.—A 
transcript from a record of a probate 
court of another state, is not legal 
evidence to establish heirship. Lenr 


Spokane, 


nMBer Del.—State v. Adams, 5 Del. 
Ill.—Atwood v. Buck, 113 Ill. 268. 
Kan.—Brown y. Baxter, 77 Kan. 

Oise oe ke, LN OYA elt Oven: 
Ky.—Williams v. Duncan, 92 Ky. 

125, 17 SW 330, 18 Kyl 389: 
Miss.—Hope v. Burt, 59 Miss. 174. 
Pa.—Washabaugh y. Entriken, 34 


Pasi. 
Tex.—Grimes v. Smith, 70 Tex. 
217, 8 SW 33. : 
59, “Smith. v.. Roach, 7 3B.) Mon: 


CRey nn dere 

60. Bowman, v. Bartlet, 3 A. K. 
Marsh (Ky.) 86; Grimes v. Smith, 70 
Tex. 217, 8 SW 33. 

61. Ex p. Povall, 3 Leigh (30 Va.) 
816. See also supra § 1008. 

62. Ala.— Jemison v. Smith, 37 
Ala. 185; Puryear vy. Beard, 14 Ala. 
121; White v. Strother, 11 Ala. 720. 

Del.—Smith y. Redden, 5 Del. 321. 

Fla.—Coffee vy. Groover, 20 Fla. 64 
[rev on other grounds 123 U. S. 1, 
Sa Cty ole amorous 


gaa te saiaeee s v. Davis, 9 Iowa 
Ky.—Robertson v. Barbour, 6 T. B. 
Mon. 523. 
La.—Bowles’ Suce., 3 Rob. 33; 
Johnson v. Rannels, 6 Mart. N. S. 


nek Balfour y. Chew, 5 Mart. N. S. 
Md.—Case v. McGee, 8 Mad. 9. 
peeichsar Wi v. Cutler, 38 Mich. 


Minn.—Memphis First Nat. Bank 
vy. Kidd, 20 Minn. 234. 
18 Miss.. 


agertiah aes v. Lyons, 
Mo.—Haile v. Hill, 13 Mo. 612; 

Bright y. White, 8 Mo. 421. ‘ 

N. C.—lLancaster v. McBryde, 27 


Nui GC.” 421, 

Vt.—Walton v: Hall, 66 .Vt. 455, 
PRU Nas Do 

Va.—Gornto y. Bonney, 7 Leigh, 
(34 Va.) 234. 

[a] Where probate is inadmissi-. 


ble in state where made.—A copy of 
a probate of a will in another state 
is inadmissible where the probate. 
would not be evidence in the state. 
where it was made. Darby v. Mayer,. 
10 Wheat. (U. S.) 465, 6.L. ed. 367. 

[b] Probate of will must appear: 
from transcript.—(1) It has been 
said that a certified copy of the pro- 
bate of a will of another state can- 
not become evidence under the act 
of congress unless it appears from 
the transcript or exemplification that 
the will was admitted to. probate. 
Jemison v. Smith, 37 Ala. 185; Coffee 
v. Groover, 20 Fla. 64; Rowles’ Succ., 
on ehvODae, (Lia) coe: (2) But an 
authenticated copy of a will pro- 
bated in Pennsylvania has been ad- 
mitted under statute in Wisconsin, 


850 [22 C.J.] 
jurisdiction.®°* This rule has been applied to the 
probate of wills disposing of lands in the state 
where the evidence is sought to be introduced, al- 
though the will has not been probated or recorded in 
the latter state.**. But there is also authority for a 
contrary view, which is placed on the ground that 
the lands are subject to the laws of the state in 
which they are situated.°> In a number of states 
provision is made by statute for the admission in 
evidence of certified copies of the foreign probate 
of wills or for the registration of duly authenticated 
copies thereof and the admission of certified copies 
of such registry.®° 

[§ 1012] (d) Records of Justices of the Peace. 
The authorities are not uniform as to whether 
judgments of justices of the peace are covered by 
the provisions of the act of congress,*? preseribing 
the mode of authentication and proof of judicial 
records and proceedings. Some authorities, pro- 
ceeding upon the view that the court whose proceed- 
ings are to be authenticated under the act of con- 
gress must be so constituted as to admit of the 
officers named in the act, have laid down the rule 
that the adjudications of justices of the peace who 
do not record their proceedings through a clerk are 
not within the act of congress, but the mode of 


although the copy did not show a 
formal order admitting the will to 
probate, it appearing by the law of 
Pennsylvania that no formal order 
was necessary. McIntosh v. Mara-|Sm. 
thon Land Co., 110 Wis. 296, 85 NW 
976. (3) And it has been held that, | 166. 
where a suit in one state brings in- Nebr.—Fremont, 
cidentally in question the title to 
land held under a devise in another 
state, it is not necessary that there 
should be a probate of the will in 
the state where the suit is brought, | 1056. 
before it can be used as evidence of 
a title. Slack v. Walcott, 22 F. Cas. 
No. 12,932, 3 Mason 508. 389; 

63. ‘Puryear v. Beard, 14 Ala. 121; | Blount vy. Patton, 
Ripple v. Ripple, 1 Rawle (Pa.) 386. 

64. Ga.—Doe v. Roe, 31 Ga. 593. 72. 


Mina.—Memphis 
v. Kidd, 20 Minn. 


ING eid tell 


Lumber Co., 124 


EVIDENCE 


Md.—Beatty v. Mason, 30 Md. 409. 


Miss.—Montgomery _ vy. 
& M. Ch, 495. 
Mo.—Applegate vy. Smith, 31 Mo. 


Setright, 34 Nebr. 253, 51 NW 833. 
N. H.—Barstow v. 
N.J:-—Scott ‘vy, Carter; 
N. C.—Roscoe v. John L. Roper 

Knight v. Wall, 

S..C.—Sally v.. Gunter, 47° S,.C. Li. 
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their authentication is to be governed by the laws 
of the state where the copy or transcript is to be 
adduced in evidence.** But other authorities hold 
that where courts of justices of the peace are courts 
of record, a justice may, after attestation of his 
record, certify that he is the presiding magistrate 
and that he has no seal or clerk, but acts as clerk 
of his own court, and that the attestation is in due 
form, and that a copy so authenticated will be ad- 
mitted under the act.*® While it has been held 
that where the proceedings of a justice’s court are 
duly certified by the justice, with an additional 
certificate of the clerk of the county as the of- 
ficial character of the justice, the copy is admis- 
sible,” this mode of certification is generally re- 
garded as insufficient, apart from statutory author- 
ity in the state in which the evidence is sought to 
be introduced, at least where it does not appear 
that by the laws of the state where the proceeding 
was had the clerk was the proper person to give 
copies.”2 It is generally agreed that proceedings in 
a justice’s court may be proved by a sworn copy,”* 
or by a copy authenticated in the same manner as 
foreign judgments,"* or in some other manner known 
to the common law;"* and the original record, when 
produced and sworn to, has been admitted.7* Provi- 
nicipal authority; for it is required 
First Nat. Bank! that the copy of the record shall be 
234, certified by the clerk of the court, 
Milliken, | and that there shall be also a certifi- 
cate of the judge, chief justice, or 
presiding magistrate, that the attes- 
tation of the clerk is in due form. 
This is founded upon the supposi- 
tion, that the court whose proceed- 
ings are to be thus authenticated, is 
so constituted as to admit of such 
officers; and the act has wisely left 


the records of magistrates who may 
be vested with limited judicial au- 


CUCs iw COn SV; 
Sprague, 40 
(Ch.) 76 A 


Cc. 42, 32 SE} thority, varying in its objects and 
19 N. C. 125; | extent in every State, to be governed 
SEN; IG. ae Ts by the laws of the State into which 


they may be introduced for the pur- 
pose of being carried into effect.” 


Tll.—Chicago Terminal Transfer Tenn.—Harris v. Anderson, 9 | Warren v. Flagg, 2 Pick. (Mass.) 448, 
R. Co. v. Winslow, 216 Ill. 166, .74 | Humphr. 779. 449, 
NE 815; Newman y. Willetts, 52 Ill. Tex.—Green v. Benton, 3 Tex. Civ. {a] Showing necessary to au- 
98; Gardner y..uadue, 47 Ill. 211, 95 | A. "92," 22 “Sw 256. thorize authentication—A justice’s 
AmD 487; Shephard v. Carriel, 19 Vt.—Ives v. Allyn, 12 Vt. 589. judgment cannot be authenticated 
Ti. "313° Wis.—McIntosh vy. Marathon Land | under the act of congress in the ab- 


Co., 110 Wis. 296, 


Mo.—Keith v. Keith, 80 Mo. 125; 
67. See supra § 


Bradstreet v. Kinsella, 76 Mo. 63; 
Lewis ¥. St. Louis, 69 Mo. 595. 


68. Ark.—Blackwell vy. Glass, 43 


85 NW 976. sence of a showing that the jus- 
998. tice’s court is a court of record, and 
that he has a clerk .or that he is ex 


Pa.—Criswell v. Altemus, 7 Watts] Ark. 209. officio clerk. Sloan v. Wolfsfeld, 110 
565. Ga.—Sloan v. Wolfsfeld, 110 Ga.|Ga. 70, 35 SE 344. 

W. Va.—Carmichael v. Reed, 761/70, 35 SE 344. 69. Bissell v. Edwards, 5 Day 
W. Va. 672, 86 SE 662. Ind.—Draggoo vy, Graham, 9 Ind.|(Conn.) 363, 5 AmD 166; Scott v. 

[a] Dlustration.—A duly certified | 212. Cleveland, 3 T. B. Mon. (Ky.) 62; 


Towa. 
46 AmD 499. 


copy of a valid will, duly probated 
in Virginia prior to the formation 
of West Virginia and duly authenti- 
cated, is admissible in evidence, al-|Co., 83 
though not recorded in West Vir- | AnnCas 1152. 
ginia. ‘Carmichael v. Reed, 76 W. Va. 
672, 86 SEH 662. 448, 
5 y.—Carmichael v. Elmen- 
dorf, 4 Bibb 484.’ 


Rigler 


Gay v. Lioyd, 1 Greene 78, 


Kan.—Hinman v. 
Kan. 35, 


Mass.—Warren v. Flagg, 


Mo.—Duvall v. Ellis, 13 Mo. 203; 
v. McClure, 189 Mo. A. 719, 


Brown vy. Edson, 23 Vt. 435 [disappr 


King v. Van Gilder, 1 D._Chipm. 

Missouri, ete., R.| (Vt.) 59]; Blodgett v. Jordan, 6 Vt. 

D0 Sat OZ: aad a Starkweatlter v. Loomis, 2 Vt. 
oO ‘ 

20 Pick. 70. Pelton v. Platner, 13 Oh. 209, 


42 AmD 197; Silver Lake Bank y. 
Harding, 5 Oh, 545; Kuhn v. Miller, 
Wright (Oh.) 127. 


Md.—Beatty v. Mason, 30 Md. 409;|175 SW _ 256; Winham vy. Kline, 77 Duvall v. Ellis, 13 Mo. 203; 
Budd v. Brooke, 3 Gill 198, 43 AmD]| Mo. A. 36. Lawrence y. Gaultney, 25 S. C. Ts 
391. ) N. H.—Robinson vy. Prescott, 4 | 7. 

N. H.—Barstow vy. Sprague, 40/N. H. 450. 72. Trader v. McKee, 2 Ill. ABS 
Ne ED 27. : N. Y.—Ransom v. Wheeler, 12] Mahurin v. Bickford, 6 N. H. 567; I. 

N. J.—Graham v. Whitely, 26] AbbPr 139. B. Rosenthal Millinery Co. v. Len- 


JNine diy ad bpeleaay 
N. C.—Kelly v. Ross, 44 N. C. 277; 
Ward v. Hearne, 44 N. C. 184. 
Tex.—Paschal v. Acklin, 27 Tex. 
173: St. 33. 
Vt.—Ives v. Allyn, 12 Vt. 589. 


Ne De "68, 
1099. 


66. U. S.—Secrist v. Green, 3 
Wall. 744, 18 L. ed. 158 (Illinois “We think, the 
statute); O’Brien v. Woody, 18 F. 


Cas. No. 10,398, 4 McLean 75 (declar- 
ing law in Indiana). 
Ala.—Huff v. Cox, 2 Ala. 310. 
Ky.—Gray v. Patton, 2 B. Mon. 12; 
McConnell v. Brown, Litt. Sel. Cas. 


were 
which passed the 


to have related to 


459. not those which are merely of mu- 


N. D.—Strecker 
111 NW 612, 


Oh.—Stockwell vy. Coleman, 10 Oh. 


Pa.—Snyder v. Wise, 
Kean vy. Rice, 12 Serg. & R. 203. 


ings referred to in the constitution 
supposed by the 


manner of authenticating records, 


courts of general jurisdiction, and 76. 


v. Railson, 16 | nox, (Tex. Civ. A.)-50 SW 401. 

8 LRANS 73. McGee vy. Sheffield, 3 Stew. & 
P. (Ala.) 351; Albright v. Mickey, 
99 Ark. 147, 1837 SW 568; Winham v. 
Kline, 77 Mo. A. 36; Btz v. Wheeler, 
23 Mo. A. 449. 

& 74. Com. v. Green, 2 Pick. (Mass.) 
‘judicial proceed-!380; Duvall v. Ellis, 13 Mo. 203; 
Mahurin — v. Biekford, 6) Noo Ee 


Congress, | 567. 

75. Rigler v. McClure, 189 Mo. A. 
110, 175 SW 256; Kean vy. Rice, 12 
Serge. & R. (Pa.) 203. 
Kean v. Rice, 


(Pa.) 203. 


10, Pa. 157; 


act providing the 


the proceedings of 


For later cases, developments and changes in the Taw 3ee cumulative Annotations, same title, page and note number, 


12 Serg. & R. 
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§§ 1012-1014] 


sion 1s made by statute in many of the states for 
the admission of certified copies of records of jus- 
tices of the peace of other states;’7 but in the ab- 
sence of such a statute it has been held that a 
judgment of a justice of the peace of a sister state 
cannot be proved by a certified transcript of the 
proceedings, but must be proved by the production 
of the original minutes, or by the oath of wit- 
nesses who have compared the copy produced in 
evidence.?® It has been held that where a tran- 
seript of a judgment of a justice in a foreign state 
has been filed with the clerk of the district court 
in the county where rendered, it cannot be proved 
by an authenticated copy of the records of the dis- 
trict court,’® but there is also authority for the con- 
trary view.®° 4 
[§ 1013] (e) Judicial Proceedings Not of Rec- 
ord. It has been held that judicial proceedings 
which, by reason of their nature, cannot be proved 
in the manner prescribed by the act of congress, as 
for example proceedings containing matters resting 
in parol, are nevertheless entitled to full faith and 
credit under the constitution, and are to be proved 
in accordance with the rule of the common law.*! 
[§ 1014] (4) Defective or Incomplete Copies 
or Records. If the transcript or copy does not pur- 
port to contain a complete copy of the proceedings, 
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or if it shows a defective record on its face, it will 
be inadmissible, although the statutory mode of au- 
thentication is complied with..? Thus a duly au- 
thenticated copy of a judgment only has been held 
inadmissible when the evidence is introduced to. 
establish the facts adjudicated,®? although it has. 
been held otherwise where the evidence is intro- 
duced collaterally for the mere purpose of showing 
the fact of rendition of the judgment,** and it has. 
also been held that where a record is divisible into 
distinct parts so that each part is substantially a 
record of itself, a copy of any distinet portion there- 
of may be introduced in evidence without introduc- 
ing the other portion of the record.’®> If the copy 
is authenticated according to the requirements of 
the act of congress, the authentication is prima facie 
evidence of the correctness and completeness of the 
record,*® and a recital of completeness in the cer- 
tificate has the same effect.87 Indeed it need not 
appear that the record was extended with the for- 
mality and accuracy required in the reeords of the 
courts in which the evidence is sought to be intro- 
duced; but it will be enough if the record is. suf- 
ficient in substance and contains all the essential 
requisites of a judicial record.’8 . Thus it has been 
held that the mere fact that it does not appear 
from the transeript that the original record was. 


77. Ga.—Sloan vy. Wolfsfeld, 110,11, 22, 81 A 289 [cit Cyc]. 84. Hade v. Brotherton, 11 F. Cas. 
Ga. 70, 35 SE 344, Mich.—Evans vy. Reed, 2 Mich.| No. 5,892, 3 Cranch C. C. 594: Rath- 
ind.—Collier*®*v.) Collier; 150: Ind: | (Ne P: A bone v. Rathbone, 10 Pick. (Mass.) 
276, 49 NE 10638; Ault v. Zehering, Wash,—Cunningham vy. Spokane|1; Rosenfeld v. Siegfried, 91 Mo. 
38 Ind. 429; Dresser v. Wood, 19 Ind.| Hydraulic Co., 18 Wash. 524, 52 P|A. 169; Seymore v. Newman, 77 Mo. 
199; Dragoo v. Graham, 17 Ind. 427. | 235. : A. 578; Saint v. Taylor, 12 Heisk. 
Towa.—Tomlin v. Woods, 125 Iowa [a] Transcript of minutes or|(Tenn.) 488, 491. 
367, 101 NW 135; Railroad Bank v.| docket entries.—(1) A copy duly au- “The transcript from Mississippi 


Evans, 

Gleason, 10 Io 

1 Greene 78, 46 AmD 499. 
Kan.—Case vy. Huey, 26 Kan. 553. 
Mass.—Upham y. Damon, 12 Allen 


382 Iowa 202; Guesdorf v. 
a 495; Gay vy. Lloyd, 


98. 

Mich.—Howard v. Coon, 938 Mich. 
442, 53 NW 513. 

Minn.—Smith y. Petrie, 70 Minn. 
433, 73 NW 155; Bryan vy. Farns- 
worth, 19 Minn. 239. 

Nebr.—Gordon v.. Wageman, 177 
Nebr. 185, 108 NW 1067. i 

N. Y.—Bent v. Glaenzer, 17 Misc. 
569, 40 NYS 657. 

{a] Certification by successor in 
office.—(1) Under statute in Iowa it 
is competent for the successor of a 
justice of the peace to certify to a 
judgment rendered by his predeces- 
sor in a sister state. Railroad Bank 


v. Givens, 32 Iowa 202. (2) But a 
different rule has been announced in 
Minnesota. Bryan vy. Farnsworth, 


19 Minn. 239. 

7g. Albright v. Mickey, 99 Ark. 
147, 137 SW 568. 

79. Strecker v. Railson, 16 N. D. 
68, 111 NW 612, 8 LRANS 1099. 
80. Rowley v. Carron, 117 Pa. 52, 
digiAs A3by hat 5292s CO10539)) (the 
record of a court of common pleas 
of another state, duly certified under 
the act of congress, made up of the 
transcript of a judgment in a jus- 
tice’s court, and showing that exe- 
cution has been issued on _ such 
transferred judgment by the court 
of common pleas, is entitled to be 
put in evidence in an action of debt 
on such judgment in the courts of 
Pennsylvania in the same manner 
as if the judgment had originally 
been obtained in the court of com- 
mon pleas of the sister state). 

81. Campbell v. Home Ins. Co., 1 
S. C. 158 (judicial proceedings prop- 
erly resting in parol provable by 


parol). 
Sar Wigs: 


Ferguson v. Harwood, 


7 Cranch 408, 3 L, ed. 386. 
Ga.—Howell v. Shands, 35 Ga. 66. 
Ind.—Kusler v. Crofoot, 78 Ind. 
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Md.—Mundy v. Jacques, 116 Md. 


thenticated that purports to be a 
mere transcript of the minutes ex- 
tracted from the docket of the court 
and not a copy of a record is inad- 
missible. Ferguson y. Harwood, 7 
Cranchr Gu, 195) eee08y) Si, lid Cd, woo Or 
Evans v.- Reed, 2 Mich. N. P. 212. 
(2) On the other hand it has been 
held that every state has the right 
to determine for itself how fully the 
judicial proceedings in its courts 
shall be recorded, and hence where, 
under statute in a state it is suffi- 
cient to minute all proceedings on a 
voluntary petition in insolvency on 
the docket of the court of insol- 
vency, down to the point of actual 
assignment of the insolvent estate, 
such entries being the record of 
judicial proceedings, a certified copy 
of them is admissible as proof that 
such proceedings have been had. 


Smith vy. Brockett, 69 Conn. 492, 38 
A 57. See also Ordway v. Conroe, 
4 Wis. 45, 53 (“This transcript 


bears title of the semblance of a 
record. It would seem to be a mere 
transcript from the journal of the 
court. There is no judgment roll 
or record made up. There is no 
formal judgment recorded. It is 
true there appears to be copied from 
the minutes or journal, a finding of 
the court, and a memorandum that 
judgment was rendered. But there 
is no recorded judgment in proper 
and legal form. Yet, if the presid- 
ing judge had certified under the act 
of congress, that the attestation is 
in ‘due form,’ the same faith and 
credit would be given to it as it 
would be entitled to in the state of 
Michigan’’). f 

[b] Amendment.—A foreign judg- 
ment, which did not originally show 
service on the defendant, is admissi- 
ble in evidence in an action thereon 
after having been amended on due 
notice, so as to show that fact af- 
firmatively. Cunningham vy. Spokane 
Hydraulic Min. Co., 20 Wash. 450, 


55 PP 756, 72 AmSR 113. 

838. Crone vy. Dawson, 19 Mo. A. 
214; State v. Misenheimer, 123 N. C. 
758, 81 SE 852. 


seems not to be authenticated as 
a complete record, but the decree 
adjudging the estate to be insolvent 
is properly authenticated, and that 
is sufficient.” Saint yv. Taylor, supra. 

fa] On a plea of nul tiel record, 
a transcript of the record of a jus- 
tice of the peace in Pennsylvania, 
certified by him to the county court, 
and certified by the prothonotary 
and the presiding justice of that 
court, according to the act of con- 
gress, is evidence of the judgment, 
although that transcript consists of 
short docket entries. Hade v. 
Brotherton, 11 F. Cas. No. 5,892, 3 
Cranch:C.. C. 594. 

85. Haynes y. Cowen, 15 Kan. 637; 
Hirschfeldt v. Fanton, Anth. N. P. 
CN. Y.) 361. 

[a] A writ of foreign attachment 
and return duly certified according to 
the act of congress in relation to 
recordS may be received without 
further proof of the issuing of it or 
of any proceedings on it. Hirschfeldt 
Ver Manton, -AnthbN.oPocG@Ns Y=) 3615 

86. McCormick v. Deaver, 22 Md. 
187; Wells v. Wells, 209 Mass. 282, 
95 NE 845, 35 LRANS 561; Schnader 
v.Bender, 19 LancLRev (Pa.) 193. 

87. Wells v. Wells, 209 Mass. 282, 
95 NE 845, 35 LRANS 56. 

[a] Tllustration.—Where, in an 
action on decrees rendered in another 
state, the record thereof was duly 
attested and authenticated, the cer- 
tificate stating that “the writings 
annexed are true copies of originals 
on file and of record ... and that 
said originals together constitute the 
record of the proceedings,” it was 
properly admitted in evidence as 
against the objection that the copies 
contained in the record did not in- 
clude certain papers which appeared 


by the “calendar entries’ to have 
been filed in the case. Wells v. 
Wells, 209 Mass. 282, 291, 95 NE 


845, 35 LRANS 561. 

88. Md.—McCormick vy. Deaver, 22 

pL STs 

Mass.—Brainard vy. Fowler, 119 
Mass. 262; Knapp v. Abell, 10 Allen 
485. 


852 [22 C. J.] 
signed by the judge or other officer will not render 
the copy inadmissible,’® although a contrary view 
has been asserted.°° Nor is it material that the rea- 
sons on which the court founded the judgment are 
not set forth.°t On the other hand whatever the 
courts of another state have certified as a part of 
the record must as a general rule be received as 
such, and no part can be excluded because it would 
not have been certified as a part of the record in 
the state where the evidence is introduced;°*? or, at 
any rate the fact that the transcript contains mat- 
ters which do not belong to the record is no ground 
for excluding the entire transcript.°* 

Parts of record certified and attached together. 
Parts of the record of a judgment may be attested 
and certified at the same time, and those parts may 
be at the same time attached together, attested, and 
certified as a true copy of the whole record, without 
recopying the same. 

Clerical errors in the transcript do not render it 
inadmissible ;9> and an attestation has been held suf- 
ficient, although there was a blank where the words 
‘‘record’’ or ‘‘judicial proceedings’’ should have 
been inserted.°® 

[§ 1015] ec. Documents and Records Not Legis- 
lative or Judicial—(1) In General. The constitu- 
tion of the United States provides that full faith 
and credit shall be given in each state to the public 
acts, records, and judicial proceedings of every other 
state, and congress may by general laws prescribe 
the manner in which such acts and proceedings shall 
be proved and the effect thereof.°* And by act of 
congress it is provided: ‘‘ All records and exempli- 
fications of books, which may be kept in any public 
office of any State or Tervitory, or of any country 
subject to the jurisdiction of the United States,-not 
appertaining to a court, shall be proved or ad- 
mitted in any court or office in any other State or 
Territory, or in any such country, by the attestation 
of the keeper of‘ the said records or books, and the 
seal of his office annexed, if there be a seal, to- 
gether with a certificate of the presiding justice of 
the court of the county, parish, or district in which 


Minn.—Bowman v. St. Paul German|(1) A _ record 
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including an assign- 


[§§ 1014-1017 


such office may be kept, or of the governor, or sec- 
retary of state, the chancellor or keeper of the great 
seal, of the State, or Territory, or country, that 
the said attestation is in due form, and by the prop- 
er officers. If the said certificate is given by the 
presiding justice of a court, it shall be further 
authenticated by the clerk or prothonotary of the 
said court, who shall certify, under his hand and 
the seal of his office, that the said presiding justice 
is duly commissioned and qualified; or, if given by 
such governor, secretary, chancellor, or keeper of 
the great seal, it shall be under the great seal of the 
State, Territory, or country aforesaid in which it is 
made. And the said records and exemplifications, so 
authenticated, shall have such faith and credit given 
to them in every court and office within the United 
States as they have by law or usage in the courts 
or offices of the State, Territory, or country, as 
aforesaid, from which they are taken.’’®> Under 
these provisions the record is regarded as prima 
facie proof of the facts recorded.®® 

[§ 1016] (2) Records to Be Certified—(a) In 
General. As a general rule, all documents of a pub- 
lie nature which there would be any inconvenience 
in removing from their proper place of custody and 
which the party has the right to inspect are ‘‘rec- 
ords’’ within the meaning of the constitutional and 
statutory provisions referred to, and may be proved 
by duly authenticated copies.1 The certificate of the 
secretary of state of another state that the original 
of the copy certified is a record in his office is, 
when attested by the seal of state, competent evi- 
dence ? without proof of the statute constituting him 
the custodian of the record.* It has been held nee- 
essary to show as a basis for the jntroduction in 
evidence of a certified copy of the record of the 
incorporation of a corporation in another state, that 
the laws of such state authorized its incorporation * 
and required the articles of incorporation to be kept 
or recorded by the officer certifying the copy.® 


[§ 1017] (b) Private Writings. Copies from 
other states of records of conveyances and 
mortgages of lands,®° transfers of person- 


99. Miller v. Northern Pac. R. Co., 


Ins. Co., 58 Minn. 176, 59 NW 943;|ment of the judgment. Barber v.}18 N. D. 19, 118 NW 344, 19 AnnCas 

Bowman v. Hekla F. Ins. Co., 58} Mexico International Co., 73 Conn. |] 1215. 

Minn. 173, 59 NW 943. 587, 48 A 758; Coughran v. Gilman, 1. Ala.—Ex p. Felker, 3 Ala. A. 
Mo.—Williams v. Williams, 53 Mo.| 81 Iowa 442, 46 NW 1005. (2) A| 281, 58 S 94. 

A. 617. county court record including the de- Mich.—Peo. v. Perriman, 72 Mich. 


Ss. C.—Stephen v. Coleman, 3 S. C. 


"89. McFarland v. Fricks, 99 Ga. 


cree of the court of appeals. 
L. 232 Feliciana R. Co. v. Thornton, 12 La. 
Ann, 736, 68 AmD 778. 


184. 40 NW 425. 
Mo.—Hopper v. Brotherhood of 
American Yeomen, (A.) 199 SW 278. 


West 
(3) Where, 


104, 24 SE 868; McCormick y. Deaver, 
22 Md. 187; Waters v. Spencer, 44 
Misc. 15, 89 NYS 693; Dean v. Stone, 
DMO KI Shs De Ole es 

fa] Signature not necessary to 
validity. Where the courts of a 
foreign state have decided that the 
judge’s signature is not necessary to 
. the validity of a judgment, a duly 
exemplified copy of a judgment of 
such state, although not signed by 
the presiding justice, is entitled to 
the same credit to which it would be 
entitled in such state. Waters v. 
Spencer, 44 Mise. 15, 89 NYS 693. 

90. Morris v. Patchin, 24 N. Y. 
394, 82 AmD 8311. 

91. West Feliciana §R. Co. v. 
ae 12 La. Ann. 736, 68 AmD 

92. Barber v. Mexico International 
Co., 73 Conn. 587, 48 A 758; Coughran 
v. Gilman, 81 Iowa 442, 46 NW 1005; 
West Feliciana R. Co. v. Thornton, 
12 La. Ann. 736, 68 AmD 778; Burn- 
ham v. Pidcock, 58 Anp. Div. 273. 68 
NYS 1007 [aff 33 Mise. 65, 66 NYS 
806. 5 AmBankr 42]. 

[a] The rule has been applied to: 


in an action on a foreign judgment, 
the judgment was proved by an ex- 
emplified copy of the record of the 
court rendering it, which contained 
an opinion by the court on a review 
of the preceedings after trial, it was 
error to refuse to admit such opin- 
ion in evidence, since it would be pre- 
sumed to have been made under the 
law of the state where the judgment 
was recovered, although it would not 
have been as part of the record in 
the state where offered. Burnham v. 
Pidcock, 58 Anp. Div. 273. 68 NYS 
1007 [aff 33 Misc. 65, 66 NYS 806, 5 
AmBankr 42]. 

93. Gunn v. Howell, 35 Ala. 144, 
73 AmD 484. 

94. Dismukes v. Musgrove, 2 La. 
3365" Erb Vv. Scott,” 14 Par 20: 

95. Wells v. Wells. 209 Mass. 282, 
95 NE 845, 35 LRANS 561. 

96. Schoonmaker v. Lloyd, 43 S. 
(Oni WA (%5 

97. (US'S. Const) art 4ansar: 

98. U.S. Rev. St. § 906; Milwau- 
kee Gold Extraction Co. v. Gordon, 


37; Monts 209). 9>o P3995. Straub av, 
Becker, 127 NYS 310. 


Witt v. State, 


N. J.—Chase v. Caryl, 57 N. J. L. 
545, 31 A 1024. 

Or.—State v. Locke, 77 Or. 492, 151 
eT; 

[a] Dlustrations.—It is permis- 
sible to make such proof of: (1) 
The proceedings of a board of super- 
visors. Ex p. Felker, 3 Ala. A. 231, 
5h8 S 94. (2) Marriage records. 
5 MANay AL SST oO11S 


715. (8) Marriage certificates. Peo. 
ot a eae 72 Mich. 184, 40 NW 
ae Com. v. Whitman, 121. Mass. 


3. Barcello v. Hapgood, 118 N. C. 
712, 24 SE 124. 

4. Milwaukee Gold Extraction Co. 
v. Gordon, 37 Mont. 209, 95 P 995. 

5. Florsheim v. Fry, 109 Mo. A. 
487, 84 SW 1023 (decided under Rev. 
St. [1898] § 8098). 

Unauthorized records generally see 
infra § 1018. 

6 U. S.—wWhite v. Burnley, 20 
How. 235, 15 L. ed. 886. 
Bole Deep v. Daugherty, 20 Ill. 


Ky.—Strode v. Churchill, 2 Litt. 755, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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alty,’ and other private writings * are admissible in 
evidence if authenticated in accordance with the act 
-of congress. If the instruments are properly re- 
corded, copies of such records duly authenticated 
will have in another state the effect as evidence to 
which they are entitled by the laws of the state 
where the record is made;° and will accordingly be 
admitted as either primary?! or secondary" evi- 
dence. Copies of records of other states have, how- 
ever, frequently been excluded from evidence either 
because they were clearly inadmissible under the 
laws of the state where the record was made or it 
did not appear from the evidence what was the law 
on the subject in such state.12. Thus where by the 
laws of the state where the record is made the regis- 
try is merely required for the purpose of giving no- 
tice and not for the purpose of the preservation of 
evidence, a certified copy thereof is inadmissible in 
another state.1* 

[§ 1018] (c) Unauthorized Records. Copies of 
records of other states, although sworn to, are not 
evidence, until it is shown that the records them- 
selves were kept under authority of law,!* and it 
must appear that the laws of a state where an in- 
strument is recorded require or authorize such reg- 
istry, before an office copy thereof can be admitted 
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in evidence in the courts of another state. 

[§ 1019] (3) Authentication Required — (a) 
Under Federal Statute. In order to authorize the 
admission of oftice copies under the act of congress, 
the mode of authentication prescribed by the act 1® 
must be pursued.*7 Thus a copy of a deed, from a 
clerk of the court, without the certificate of the 
presiding judge that the attestation of the clerk is 
in due form, cannot be received as evidence,!® and 
where the certificate of due form is given by the pre- 
siding justice of a court, the certificate of the clerk 
of such court that the justice is duly commissioned 
and qualified is essential.19 The attestation of the 
custodian of the record must be under his seal of 
office,?° unless it appears that no seal of office is 
established by law,?! and the certificate of the gov- 
ernor or other officer that the person who assumes 
the character of custodian of the records is the 
proper officer must be under the seal of state or the 
proper seal of office.?? 

[§ 1020} (b) Other Modes of Authentication. 
The act of congress does not exclude other modes 
of authentication or abrogate any principle of evi- 
dence previously established.?? Provision is made 
by statute in some of the states for the receipt in 
evidence of copies of public records in sister states 


McIntire v. Funk, Litt. Sel. Cas. 33. 
La.—Smith vy. McWaters, 7 La. 
Ann. 145; Norwood v. Green, 5 Mart. 
INS; 175. 
Minn.—Wilcox v. Bergman, 96 
Minn. 219, 104 NW 955, 5 LRANS 
938. 
N. J.—Chase v. Caryl, 57 N. J. L. 
545, 31 A 1024. 
N 


. C.—Warren v. Wade, 52 N. C. 
494. 

Pa.—Garrigues v. Harris, 17 Pa. 
344, 


Tex.—Watrous v. McGrew, 16 Tex. 
506; Trinity County Lumber Co. v. 
Pinckard, 4 Tex. Civ. A. 671, 23 SW 
W205 LOT. 

Ont.—McDonald v. Murray, 5 Ont. 
559 [app dism 11 Ont. A. 101]. 

fa] To prove date of recording.— 
A certified copy of a deed to lands 
situated in one state, recorded in the 
office of register of deeds of a county 
in another state, is competent to 
prove the date on which the deed was 
there recorded. Schweigel v. L. A. 
Shakman Co., 78 Minn. 142, 80 NW 
871, 81 NW 529. 

[b] ‘To prove execution.—‘'\ mere 
certified copy of the Georgia record 
would not be admissible as evidence 
of the execution of the deed, but an 
examined copy, that is, one which is 
shown by the testimony of a witness 
who examined and compared it with 
the record to be a true copy of the 
record, is admissible, just as the rec- 
ord itself would be were it possible 
to offer it in evidence, as a circum- 
stance tending to establish the exe- 
eution of the lost deed.’ Freeman 
v. Wm. M. Rice Inst., 60 Tex. Civ. 
A. 191, 197, 128 SW 629. 

[ec] Record in one state relating to 
lands in another.—(1) Since the 
conveyance of lands is regulated by 
the law of the situs no foreign rec- 
ord is evidence of it, and hence an 
exemplification of a record in one 
state of a conveyance of lands situ- 
ated in another has been held inad- 
missible as evidence in the latter. 
Donaldson vy. Phillins. 18 Pa. 170, 55 
AmD 614. (2) “Our statute which 
authorizes the introduction in evi- 
dence of a certified copy of a deed 
applies only to deeds properly re- 
corded in this state, and not to copies 
of deeds recorded in other states con- 
veying land in this state.” William 
M. Rice Inst. v. Freeman, (Tex. Civ. 
A.) 145 SW 688. 690. To same effect 
‘Carmichael v. Reed, 76 W. Va._ 672, 
86 SE 662. (3) 
-certified as having been approved and 


But a deed of land. ; 


recorded in the office of the general 
court of Virginia before Kentucky 
became a separate state according to 
the laws then in force, has been held 
to be admissible as evidence in Ken- 
tucky, and as valid for all purposes 
as if recorded in the county in which 
the land was situated after the sepa- 


zation: Belle; Hry,.5.Dana id<y-) 
341. 
[d] A contrary view has been as- 


serted, apparently on the ground that 
the original is the best evidence. 
Russell vy. Kearny, 27 Ga. 96; Pepper 
v. James, 7 Ga. A. 518, 67.SE 218. 

Vie BrucesvesSmith,.3. Harrsc&. J. 
eae 499; James v. Kirk, 29 Miss. 


8. King v. Dale, 2 Tll.. 513; King 
v. Mims, 7 Dana (Ky.) 267; Horn v. 
Bayard, 11 Rob. (la.) 259; Wilcox 
v. Bergman, 96 Minn. 219, 104 NW 
955, 5 LRANS 938. 

[a] Marriage 
DalepZrellly yous. 

[b] Power of attorney.—Rochester 
v. Toler, 4 Bibb (Ky.) 106. 

9.. Smoot v. Fitzhugh, 9 Port. 
(Ala.) 72; Swift v. Fitzhugh, 9 Port. 
(Ala.) 39. 

10. Graham v. Williams, 21 La. 
Ann. 594; Smith v. McWaters, 7 La. 
Anna k45: Chaseuv.nCaryigeh & Nerd. elite 
545, 31 A 1024. 

11. Whaun v. Atkinson, 84 Ala. 
592, 4 S 681. 

12. Kan.—Munkres y. McCoskill, 
64 Kan, 516, 68 P 42. 

La.—Leggo v. New Orleans Canal, 
ete., Co., 3 La. Ann. 138. 

Minn.—Wileox v. Bergman, 96 
Minn. 219, 104 NW 955, 5 LRANS 
938. 

Mo.—Clardy v. Richardson, 24 Mo. 
295. 

N. J.—State v. Engle, 21 N. J. L. 
347. 

N. Y.—Quay v. Hagle,.F. Ins. Co., 
Amnthy NP 237, 

Va.—Petermans y. Laws, 6 Leigh 
(33 Va.) 523. 

13. Griffin v. Reynolds, 17 How. 
(U. S.) 609, 15 L. ed. 229; Saunders 
v. Harris, 5 Humphr. (Tenn.) 345. 

14. Richmond vy. Patterson, 3 Oh. 
868; Newsom v. Langford, (Tex. Civ. 
A.) 174 SW 1036. 

15. Martin v. Martin, 22 Ala. 86; 
Powell v. Knox, 16 Ala. 364; Gamble 
v. Gamble, 11 Ala. 966; Lee: v. 
Mathews, 10 Ala. 682, 44 AmD 498; 
Mitchell v. Mitchell. 3 Stew. & P. 
(Ala.) 81; Dixon v. Thatcher. 14 Ark. 
141: Wilcox v. Bergman, 96 Minn. 219, 
104 NW 955, 5 LRANS 938. 


license.—King  v. 


| AnnCas 113; 


16. See supra § 1015: 

17. Ala.—Key v. Vaughn, 15 Ala. 
Sh Ex p. Felker, 3 Ala. A. 231, 58 
Del.—Hollister v. Armstrong, 10 
Del. 46; Pennel vy. Weyant, 2 Del. 501. 

Ga.—Taylor v. McKee, 118 Ga. 874, 
45 SE 672. 

Ky.—Moore vy. Ann, 9 B. Mon. 36. 

La.—Reynolds v. Rowley, 38 Rob. 
201, 88 AmD 233; Parham v. Murphee, 
4 Mart. N. S. 355; Simmins v. Parker, 
4 Mart. N. S. 200. 


ge Reaeidd v. Manley, 28 Miss. 
156. 
pep cihra Mebane, v. Hicks, 1 Overt. 


Tex.—Newsom 
A.) 174 SW 1036. 

Va.—Petermans v. Laws, 6 Leigh 
(33: Vain d23. 

Wash.—State v. Kniffen, 44 Wash. 
485, -891P 837% 21205 AmSR. 1009; 12 
James v. James, 35 
Wash. 650, 77 P 1080. 

{a] Certification held sufficient.— 
Reid v. State, 168 Ala. 118, 53 S 254. 

18. Drummond v. Magruder, 9 
Cranchh, CUse Sjesi22, .3' (use eds, 160% 
Waller v. Cralle, 8 B. Mon. (Ky.) 11; 
Johnson vy. Rannels, 6 Mart. N. S. 
(La.) 621; Paca v. Dutton, 4 Mo. 371. 


v. Langford, (Civ. 


19. Taylor v. McKee, 118 Ga. 874, 
45 SE 672. 
20. Phillips v. Flint, 3 La. 146; 


Brock v. Burchett, 2 Swan (Tenn.) 27; 
Paul v. Chenault, (Tex. Civ. A.) 44 
SW 682. 

Hackney v. Williams, 6 Yerg. 
(Tenn.) 340. ; 

226 PHILS AVee Hing, 3 wuay sb46s 
Milwaukee Gold Extraction Co. v. 
Gordon, 37 Mont. 209, 95 P 995; Brock 
v. Burchett, 2 Swan (Tenn.) 27. 

[a] It must affirmatively appear 
that the seal used is the great seal 
of the state or territory. A certifi- 
eate reciting that the certifying of- 
ficer has affixed his “official seal,” 
such certificate being followed by 
the word “seal” is insufficient. Mil- 
waukee Gold Extraction Co. v. Gor- 
don, 37 Mont. 209, 95 P 995. 


23. Logansport Gaslight, etc., Co. 
v. Knowles, 15 F. Cas. No. 8,466; 
Goodwyn v. Goodwyn, 25 Ga. 203; 
Karr v. Jackson, 28 Mo. 316, 318;° 


Ellmore v. Mills, 2 N. C. 359. 

“Tt is well settled that the mode of 
authenticating the laws and records 
of the different states prescribed by 
the lawS of the United States in 
pursuance to the federal constitu- 
tion, so as to make them evidence in 
the courts of the different states, is 
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when certified and authenticated in a designated 
manner.** <A record of another state not judicial 
may also be proved by a sworn copy.?° 

[§ 1021] 8. State Records Offered in Federal 
Courts. The rule has been laid down in the fed- 
eral courts that when the copy of an instrument on 
record in a public office of a state is certified to by 
the officer whose duty it is by law to keep the orig- 
inal on file in his office, it must be received as evi- 
dence of the original.?® It has been held that the 
record of a judgment of a state court is not ad- 
missible in evidence in a federal court sitting in 
another state, unless it is authenticated in the man- 
ner provided by section 905 of the Revised Statutes 
of the United States;?" but it has also been as- 
serted that the provisions of this statute do not 
apply in such a ease,?® and that in an action on a 
judgment of a state court, an exemplification which 
is a transcript of the ‘‘complete record’’ of the pro- 
ceedings, made up according to the practice in the 
courts of the state, is sufficient when it shows that 
the court had jurisdiction of the subject matter and 
the parties, and that the judgment was in fact ren- 
dered.2® When the record of a judgment rendered 
in a state court is offered in evidence in a federal 
court sitting within the same state where the judg- 
ment was rendered, an authentication in accord- 
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certificate of the clerk and the seal of the court is 
sufficient.2° A record certified under the seal of a 
state court has been admitted in a federal court in. 
pursuance of an agreement of the members of the 
bar ‘‘that copies, of records of any state court 
should be received in evidence if certified and au- 
thenticated in such manner as would make them 
evidence in courts of the state from whence they are 
brought.’’ 4 

[§ 1022] 9. Foreign Documents or Records **— 
a. In General. The public records or documents of 
a foreign country may be proved by the original ree- 
ords themselves if they can be produced and are 
properly authenticated.?* But as a general rule the 
original records cannot be produced and hence proof 
may be made by duly authenticated. copies.** Thus 
copies of foreign registers of baptism, marriage, and 
death, duly authenticated, have frequently been held 
to be admissible either under or apart from stat- 
ute,*> although it has also been considered that such 
transfers, however well authenticated, are not prima 
facie evidence of the facts recited, unless it is made 
to appear that the laws of the foreign eountry re- 
quired such registry to be made and kept;*° and 
also, under statutes, that it must appear not only 
by the certificate of the custodian, but also by evi- 
dence distinct therefrom, that the fact was regis- 


ance with the federal statute is not required; the 


not exclusive; that is, the laws of 
Congress did not intend to exclude 
the common law methods of proving 
such documents.” Karr v. Jackson, 
supra. 

24 Cleveland, etc., R. Co. v. Gan- 
non, (Ind. A.) 109 NE 234, 63 Ind. A. 
289, 112 NE 411; Johnson v. Martin, 
68 Miss. 330, 8 8 847; Davis v. 
Rhodes, 39 Miss. 152" Florscheim v. 
Fry, 109 Mo. A. 487, 84 SW 1023; 
Pabst Brewing Co. v. Smith, 59 Mo. 


Ao 476: State v. Locke, 77 Orr 492, 
151 P 717. 
{a] Record of insane hospital.— 


To render certified copies of the rec- 
ords of hospitals for the insane situ- 
ated in another state admissible in 
evidence in Missouri, it is necessary, 
under Rev. St. § 2285, to show that 
such institutions are “public offices 
of a sister state.” State v. Pagels, 
92 Mo. 300, 4 SW 9831. 

25. I11.—Louisville, etc., R. Co. v. 
Shires, 108 Ill. 617. 

Ind.—Hall v. Bishop, 78 Ind. 370. 

Mass.—Smith v. Strong, 14 Pick. 
128. 

Mo.—Karr v. Jackson, 28 Mo. 316. 

N. J.—Condit v. Blackwell, 19 N. 
J. Eq. 193 [rev on other grounds 22 
N. ae “Bq. 481]. 

Tex.—Smith v. Gillum, 80 Tex. 120, 
15 SW 794; Frost v. Wolf, 77 Tex. 
455. 14 SW 440, 19 AmSR 761. 

26. Logansport Gaslight, etc., Co. 
v. Knowles, 15 F. Cas. No. 8,466. 

[a] A pardon, granted by a gover- 
nor of a state, under its great seal, 
is evidence per se, without further 
proof. U. S. v. Wilson, 28 F.- Cas. 
No. 16.730, Baldw. 78. 

27. Gardner v. Lindo, 9 F. Cas. No. 
Brest tt) Cranch CO. 1C.0 ts; sb Eevee On 
other grounds 1 Cranch 343, 2 L. ed. 
130] 

28. Bennett v. Bennett, 3 F. Cas. 
No. 1,318, Deady 299. 


29. Woodbridge, ete., Engineering 
Co. v. Ritter, 70 Fed. 677. 

380. Mewster v_ Spalding, 17 F. 
Cas. No. 9.513, 6 McLean 24; Ed- 
wards v. Smith, (Tex. Civ. A.) 137 
Sw 1161. 

31. Smallwood v. Violet, 22 F. 


Gas) No. 12.962, 1Cranch CC, ©?) 516. 
32. Documents and_ records 
other states see supra §§ 997-1020. 
33. Williams v. Conger, 125 U. S. 
397, 8 SCt 933, 31 L. ed. 778; State 


of 


v. McDonald, 55 Or. 419, 103 P 512, 
104 P 967, 106 P 444; Halfhill v. 
Malick, 145 Wis. 200, 129 NW 1086. 

[a] Ship’s papers ‘executed by of- 
ficials of foreign government.— 
aa Browne, 86 Fed. 155, 29 CCA 

{b] An original marriage license, 
identified by a witness who knows 
of the fact, is not inadmissible be- 
cause produced by one who is not its 
legal custodian and does not account 
for his possession. State. v. Pendle- 
ton, 67-Kan.- 180, ‘72°°"P* 527: 

34, U. S—Cavazos v. Trevino, 6 
Wall. 773, 18 L. ed. 813; U. S. v. De- 
lespine, 15 Pet. 226, aK a Of ed. 719; 
U. S. v. Rodman, 15 Pet. 130) 1021,. 


ed. 685; U. S. v. Wiggins, 14 Pet. 
334, 10 LL. ed. 481. 

N. Y.—Mauri v. Heffernan, 13 
Johns. 58. 


Ss. D.—In re aati 20 S. D. 
498, 107 NW 681. 

Tex. —Guerra v. San Antonio Sewer 
Pipe coh (Civ. A.) 168 SW 669. 

N. B.—Boddington y. Donaldson, 
44 N.'B. 290. 

[a] Where evidence unreliablie.— 
In an action on a life insurance 
policy, where the defense was that 
the insured had misrepresented her 
age, it was proper to exclude duly 
certified copies of the census of Ire- 
land containing statements as to the 
age of insured, where it appeared 
that they were teeming with un- 
truths, unreliable, and irreconcilable. 
Maher v. Empire Ll. Ins. Co., 110 App. 
ee fee 96 NYS 496. 

y.—Adkins v. Bently, 177 Ky. 
ee. “197 Sw 1086; Faustre v. Com., 
92 Ky. 34, 17 SwW 189, 13 KyL 347. 

Mich.—Drosdowski Vv. Supreme 
Council, OF of |G. “1 Leitch 41785 72 
NW 169; Hunt v. Supreme Council 
O. of CG. F., 64 Mich. 671, 31 NW 576, 
8 AmSR 855: Hutchins’ v. Kimmel, 
31 Mich. 126. 

N. J.—Hancock v. Supreme Council 
CB. CEO IN. WI OLE L 4 Ver LATS 0, 

N. Y.—Jacobi v. Order of Germania, 
73 Hun 602, 26 NYS 318; Waltz ‘v. 
Workmen’s Sick, ete., Fund, 78 Misc. 
499, 1389 NYS 1016. 

Or.—State v. McDonald, 55 Or. 419, 
103 P 512, 104 P 967, 106 P 444. 

Pa.—American L. Ins., ete., (Co: v. 
Rosenagle. 77 Pa. 507; Hyam v. Ed- 
wards, 1¥Dallw?) tai sed) ae 


tered ‘‘in due form.’’ 37 


The statutes of some juris- 


S. D.—Spencer v. Lyman, 27 S. D. 
471, 181 NW 802. 

Wis.—Lavin v. Mutual Aid Soc., 74 
Wis. 349, 43 NW 148. 

{a] Of what copy is evidence.— 
The law of New Zealand required the: 
keeping of a public record of births 
and deaths, and required the relatives: 
of the deceased present at the death, 
within thirty-one days, under a pen- 
alty for failure to do so, to inform 
the register of the name and age of 
decedent; the names of her parents; 
the occupation of the father; where. 
decedent was born; the length of 
time she was in the county; where 
she was married, and at what age; 
and the name of the register’s in- 
formant who.was required to sign the 
register, giving his occupation and 


place of residence, a certified copy 
of the record of a woman’s death 
under such law, reciting that she 
died when seventy-one years of 
age; the names of her arents; 
that her father was a blacksmith; 
that she was born at Alva, 
Clackmannanshire, Scotland; that 
she had been in New Zealand 


twenty-one years, and at the age of 
thirty married L. at Glasgow; and 
that her son was the register’s in- 
formant was not limited to mere 
proof of the fact and time of her 
death, but was competent to prove 
all the facts certified. State v. Mc- 
Donald, 55 Or. 419, 103 P 512, 104 P 
967, 106 P 444. 


36. Conn.—State v. Dooris, 40 
Conn, 145, 

Ky.—Faustre v. Com., 92 Ky 34, 
17 Sw 189, 183 KyL 347. 

Mass.—In_ re Derinza, 229 Mass. 
135, 118 NE 942, 

Mo.—Childress v. Cutter; 16 Mo. 


24, 

N. J.—Supreme Assembly R. S. G. 
freee McDonald, 59 N. J. L. 248, 35 A 

N. C.—State v. Behrman,-114 N. C. 
797, 19 SE 220, 25 LRA 449, 

N. D.—In re Peterson, 22: N. D. 480, 
134 NW 751. 

Obras ameteis v. State, 17 Oh. St. 
453. 

Tex.—Guerra v. San Antonio Sewer 
Pipe Co., (Civ. A.) 163 SW 669. 

37. Royal Neighbors of America 
v. Hayes, ,150 oKoy. +-626;-5150; SW 
845. 


For latez cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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dictions make provision for the mode of authenti- 
cating official copies of records and documents gen- 
erally or of specified classes of records found in 
foreign registries or public offices.28 In the absence 
of some such statutory provision the rule has been 
laid down that the proper mode of authentication of 
foreign records or documents other than foreign 
laws or judicial records must be determined under 
the guidance furnished by the rules of the common 
law or the usages of nations, and that any evidence 
is in general sufficient that legitimately tends to 
prove that the document offered is in fact certified 
by the official custodian of the original of which it 
purports to be a copy, and that he has due authority 
Thus a copy certified 
under the great seal of state is admissible,*? without 
further authentication.*4 -So it has been held to be 
one of the proper and essential functions of consuls 


to make such certification.®? 


38. U. S.—Schoerken v. Swift, etc., 


Co., 7 Fed. 469, 19 Blackf. 209. 

La.—Justus’ Succ. 48 La. Ann. 
1096, 20 S 680. 

N. Y.—Matter of Kennedy, 82 
Mise. 214, 143 NYS 404. 

Or.—State v. Hassing, 60 Or. 81, 
Vals ads WOR 

Ww. a.—Central Trust Co. v. 
Hearne, 78 W. Va. 6, 88 SE 450. 


Wis.—Levin v. Mutual Aid Soc., 
74 Wis 349, 43 NW 143. 

{a] Presumption as to Official 
character of publication.—Under Bel- 
linger & C. Comp. St. § 788 subd 36, 
providing that it shall be presumed 
that a book, purporting to be printed 
and published by public authority, 
was So printed and published, a pam- 
phlet consisting of thirteen printed 
pages, bound or tied together by a 
linen thread, constituting a complete 
statute of the dominion of New Zea- 
land, relating to the registration of 
births and deaths, on the last page 
of which, at the conclusion of the 
subject maiter, were the words: 
“Wellington, New Zealand; printed 
under the authority of the New Zea- 
land Government, by George Dids- 
bury, Government Printer’—would 
be presumed to be a public general 
law of New Zealand, printed by au- 
thority of the government, nor was 
such presumption overcome by a 
statement at the foot of the first 


page, “Supplement to the New Zea- 
land Gazette, No. 57, of the 14th 
October, 1875.’ State v. McDonald, 


55 Or. 419, 103 P 512, 104 P 967, 106 
Pp 444, 

[b] A foreign patent may _ be 
proved by a copy certified according 
to the federal statute. Schoerken. v. 
Swift, etc., Co., 7 Fed. 469, 19 Blackf. 
209. 

[c] Authentication by foreign rep- 
-resentatives of the United States is 
sometimes provided for in statutes 
relating to the admissibility of copies 
‘of foreign documents or _ records. 
Justus’ Succ., 48 La. Ann. 1096, 20 S 
680; Jerman v. Tenneas, 44 La. Ann. 
‘620, 11 S 80. ‘ 

{[d] The words “duly certified,” 
used in a statute with reference to 
‘the certification of a copy of a 
foreign death record, should be con- 
strued to mean “certified according 
to law.” State v. McDonald, 55 Or. 
419, 103 P 512, 104 P 967,106 P 444. 

[e] Sufficient certification. — A 
-eopy of a census return for Ireland 
was sufficiently certified under the 
requirements of Code, Civ. Proc. § 
‘956, where it was certified to by the 
assistant keeper of the public records 
and bore the seal of the record office 
of Ireland and also a certificate of 
the consul of the United States at 
‘Dublin, Ireland, that he had com- 
‘pared the copy with the original and 
that it was true and authentic. Mat- 
‘ter of Kennedy, 82 Misc. 214, 143 NYS 


404. f 
Statute limited to judicial rec- 


f] 
cord eicede Civ. Proc. §§ 952, 953, 
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to authenticated 


providing that a copy of the record 
or other judicial proceedings of a 
court of a foreign country is evi- 
dence when authenticated by the at- 
testation of: the clerk of the court 
with the seal of the court affixed, or 
of the officer in whose custody the 
record is legally kept, under the seal 
of his office, relate only to the au- 
thentication, of copies of records of 
courts of foreign countries. Van De- 
venter v. Mortimer, 56 Misc. 650, 107 
NYS 654. 

Cg] Letters from Mexican officials 
to other officials in Mexico, certified 
by their official custodian, are not ad- 
missible as certified copies under Rev. 
St. Arts 3694, 3700. Kenedy Pasture 
Co. v. State, (Tex. Civ. A.) 196 SW 287. 

39. U. S.—Williams v. Conger, 125 
U.S. 897,°8 SCt 933,31 Li. ed. 778. 

Conn.—Barber v. Mexico Interna- 
tional Co., 73 Conn. 587, 48 A 758. 

La.—Waldron v, Turpin, 15 La. 552, 
35 AmD 210. 

Sap Beh Bean v. Sanborn, 25 N. 
EEN S 7, 

Pa.—Lloyd v. McGarr, 6 PaLJ 74, 
3 PaLJ 474. 

[a] Rigid compliance with rules 
necessary.—Schaffer v. Krestovnikow, 
88 N.S. Hq. 523,°103 A’ 913, 88 N. J: 
Eq. 192, 102 A 246 (authentication of 
Russian parish record held insuffi- 
cient). 1 

{[b] The seal of a notary public 
(1) is one of which the courts take 
judicial notice whenever it is used 
to attest a foreign document which 
by the usages of nations may be so 
attested. Orr v. Lacy, 18 F. Cas. No. 
10,589, 4 McLean 243; Barber v. Mexi- 
co International Co., 73 Conn. 587, 
48 A 758; Ashcraft v. Chapman, 38 
Conn. 230. (2) This applies in cases 
of protest of foreign bills of ex- 
change. Waldron vy. Turpin, 15 La. 
552, 35 AmD 210; Phillips v. Flint, 3 
La. 146; Rosine v. Bonnabel, 5 Rob. 
(La.) 163; Las Caygas v. Larionda, 
4 Mart. (La.) 283; Lloyd v. McGarr, 
6 Palos) 6e Palais. C3) Soca 
notary public is an officer to whom 
in many countries resort is had for 
certificates authenticating copies of 
documents in public archives, and 
when the notary’s certificate is prop- 
erly authenticated the certified copy 
will be admissible. Williams  v. 
Conger, 125 U. S. 397, 8 SCt 933, 31 
L. ed. 778; Barber v. Mexico Interna- 
tional Co., 73 Conn. 587, 48 A 758; 
Bowman v. Sanborn, 25 N. H. 87. (4) 
But a copy to which a notarial cer- 
tificate was affixed has been rejected 
where it did not appear that the no- 
tary had charge of the papers and 
that he had authority to authenticate 
them. Talcott v. Delaware Ins. Co., 
23 F. Cas. No. 13,734, 2 Wash. C. C. 
449, 

[c] Form of attestation.—The at- 
testation of the proper officer at the 
end of the entire document and over 
his signature that the same was “a 
true copy” has been held a sufficient 
verification to entitle it to be re- 
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under the rules of international law to aid in the 
authentication of foreign documents for use in their 
country, and that for this purpose the courts will 
take notice of their seals of office;*? although the 
certificate of a consul of the United States, under 
his seal, is not sufficient to prove a foreign law.** 
Examined or sworn copies of foreign records have 
also been held admissible.*# 
ords have been rejected in the absence of proof that 
the law of the country from which the copies came 
required or permitted the keeping of such records, 
or of any evidence showing that they were entitled 
to any degree of credence.*® 

[§ 1023] b. Judicial Records—(1) In General. 
The best proof of the proceedings of a foreign court 
is the original records,*® but as these cannot or- 
dinarily be produced,** resort must usually be had 


Copies of foreign rec- 


copies.4® One of the usual modes 
ceived in evidence as a certified copy. 
Barber vy. Mexico International Co., 
73 Conn. 587, 48 A 758. 

{d] Insufficient proof.—Where, for 
the purpose of proving the first mar- 
riage in a prosecution for bigamy 
the state offered in evidence a-docu- 
ment purporting to be a copy of an 
entry in the “Marriage Register 
Book” in the office of the superintend- 
ent registrar of births, marriages, 
and deaths for the district of M in 
Ireland, that the prisoner was on 
a day stated married to the alleged 
first wife, the entry containing the 
signatures of the officiating priest, 
the parties, and two witnesses, and 
the copy being certified as such by 

in his official capacity as su- 
perintendent registrar for the district 
of M, it was held that the document 
was inadmissible, because it did not 
appear that the keeping of such a 
book was required by law; nor that 
T W was in fact the superintendent 
registrar; nor that his signature was 
genuine, if he was such officer. State 
v. Dooris, 40 Conn. 145. 

40. U. S.—Church vy. Hubbart, 2 
Cranch 187, 2 L. ed. 249. 

Fla.—Groover v. Coffee, 19 Fla. 61. 


La.—Las Caygas v. Larionda, 4 
Mart. 283. 
pth intel Se 8 v. State, 17 Oh. St. 


Or.—State v. McDonald, 55 Or. 
419, 103 P 512, 104 P 967, 106 P 444. 

[a] Judicial notice of seals.— 
“Courts of this country take judicial 
notice of all other nations, and their 
seals of state, but not of their in- 
ferior departments and their officers 
and seals.” Schoerken v. Swift, etc., 
Co., 7 Fed. 469, 471,.19 Blatchf. 209. 

41. Church v. Hubbart, 2 Cranch 
(U. S.) 187, 2 L. ed. 249; Groover v. 
Coffee, 19 Fla. 61; Stanglein v. State, 
17 Oh. St. 453. 

42. Barber v. Mexico International 
Co., 73 Conn. 587, 48 A 758; Ferrers 
v. Bosel, 10 Mart. (La.) 85; Schaffer 
v. Krestovnikow, 88 N. J. Eq. 523, 
103 A 913; Spencer v. Lyman, 27 S. 
D. 471, 1381 NW 8g02. e 

43. Church v. Hubbart, 2 Cranch 
CU. Sy asi 272. Wedol2495[ foil) Was 
item v. Larionda, 4 Mart. (La.) 

44. Barber v. Mexico International 
Co., 73 Conn. 587, 48 A 758; Hunt v. 
Supreme Council O. of C. F., 64 Mich. 
671, 31 NW 576, 8 AmSR 855; Ameri- 
can L. Ins., ete., Co. v. Rosenagle, 
VineeankoONs 

45. In re Derinza, 229 Mass. 135, 
109 NE 942 (copies of marriage and 
birth certificates). 

46. Albright v. Mickey, 39 Ark. 
147, 137 SW 568; Spaulding vy. Vin- 
cent, 24 Vt. 501./ 
eee Spaulding v. Vincent, 24 Vt. 


48. Cruz v. O’Boyle, 197 Fed. 824; 
In re Baker, 176 Cal, 430, 168 P 
881; De Sobry v. De Laistre, 2 Harr. 
& J. (Md.) 191, 3 AmD 5385. 

[a] Sufficient authentication.—A 
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of authenticating foreign judgments is by an exem- 
plification under the great sale of state,t® and a 
copy authenticated by the great seal is sufficient, al- 
though unaccompanied by any certificate of its being 
a copy under the official signature of any officer of 
the court, or by other evidence of its genuineness.°° 
It has been held that a copy certified under the pri- 
vate seal of the secretary of state for foreign af- 
fairs of a foreign government,°! or under the seal of 
a foreign minister °? is not admissible. A foreign 
judgment may be evidenced by a copy proved to be 
true by a witness who has personally compared it 
with the original record in the proper custody ;>? 
but a copy of a copy cannot be admitted as a sworn 
copy.°* 

Completeness of transcript. It has been held that 
the mere transcript of an order of a foreign court 
containing no previous proceedings upon which the 
order rested and rio copy of the judgment roll other 
than said order is inadmissible on the ground of the 
incompleteness of the record in the absence of proof 
of a procedure in the foreign country making such 
evidence sufficient.5> But it has also been held that, 
where av exemplification of written proceedings in 
the courts of Great Britain is certified both by the 
court and the shorthand writer as proceedings at the 
trial, and is authenticated by an American consul, 
it is admissible in evidence without any certificate 


judgment sued on having been re= | 
covered against defendant in the sec- 
ond civil and state court of Jalisco, : 


in Mexico, a copy of the record was 159. 
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ae Y.—tLincoln v. Battelle, 6 Wend. 
Pa.—Snyder v. Wise, 
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that it is an entire record of the proceedings in 
question.°°® 

A translation of a foreign judgment, certified by 
a consul, has been held not admissible, for the rea- 
son that the translation of a consul not under oath 
can have no greater validity than that df any other 
responsible person.®? 

Alterations and interlineations in a record of a 
court noted and verified by the clerk of the court, 
have been held*no ground of objection to its admis- 
sion in evidence without some evidence of their be- 
ing made improperly and in. bad faith.°® 

[§ 1024] (2) Office Copy. A foreign judgment 
may be proved by a copy thereof duly authenticated 
by the properly authenticated certificate of an officer 
authorized by law to give a copy.°®® Under this rule 
it has been held that the clerk or prothonotary of a 
court is presumed to possess authority to make and 
certify copies of the records of the court in his 
keeping, and such copies are duly authenticated by 
his certificate, over his official signature and the seal 
of the court, and that his official signature and the 
seal are duly authenticated by the great seal of the 
state or government in which the court is found af- 
fixed to the certificate of the keepér thereof.*° But 
in the case of foreign courts generally, the certificate 
of the clerk or other officer under seal of the court 
is not alone sufficient but also must itself be prop- 


[a] A copy is sufficiently authen- 
ticated by proof that the witness as- 


attached to plaintiff’s statement, and’ 
A. 41, 107 SW .617. 


was certified as a complete record 
of the proceedings in the case in the 
courts of Mexico, including the civil 
and state court of Guadalajara and 
the supreme tribunal of justice of the 
state of Jalisco, which copy had af- 
fixed thereto the seal of the civil and 
state court of Guadalajara, the cer- 
tificate of the secretary or clerk of 
the court that the record was a true 
and correct copy, and the certifica- 
tion and attestation by a judge of 
the civil and state court of Guadala- 
jara to the authenticity of the signa- 
ture of the clerk, and that such 
clerk was the person having custody 
of the-.records, the judge’s signature 
in turn being certified by the gover- 
nor and secretary of state of Jalisco, 
and those persons’ signatures were 
attested and certified by the Ameri- 
can consul at Guadalajara under his 
hand and seal. It was held that 
there was a substantial compliance 
with the requirements for the au- 
thentication of the record sc as to 
warrant faith and confidence on its 


genuineness. Cruz v. O’Boyle, 197 
Fed. 824. ; 
[b] A copy of a will executed in 


Philadelphia and transmitted to the 


Island of Martinique by the testa- |: 


tor, certified ky a notary public of 
that island, and returned under a 
commission issued to take testimony, 
is sufficiéntly authenticated by hav- 
ing the certificate of the chief co- 
lonial officer as to the signature of 
the notary public; and which, with 
the testimony of the testamentary 
executor, returned under the com- 
mission, is sufficiently proved, and 
may be read in evidence as the will 
of the deceased. De Sobry v. De 
Laistre, 2 Harr. & J (Md.) 191, 3 
AmD 535. 

{cl Copies not certified by any 
official are not admissible. Pearson’s 
Ne. &, BanmGo. 330, (2st wklyNnc 
559. 

49. U. S.—Church v. Hubbart, 2 
Cranch 187, 4 L. ed. 249. 

Conn.—Griswold  v. 


Conn c 
H.—Mahurin v. Bickford, 6 N. 
H. 567. 


Pitcairn, 2 


Tex.— Wolf v, 


cpp emailing v. Vincent, 24 Vt. 

Eng. —Ancnymous, 9 Mod. 66, 88 
Reprint 319. “But compare Collins v. 
Mathew, 5 Bast 4738, 102 Reprint 
1152 (where it was said by Lord El- 
lenborough, C. J., that an Irish judg- 
ment was only provable by an ex- 
amined copy on oath). 

“The weight of authority recog- 
nises as the usual mode of authenti- 
eating foreign laws and judgments, 
an exemplification under the great 
seal of the state; a certificate of an 
officer authorized by law to give a 
copy, which certificate must itself be 
authenticated; or a copy proved by a 
witness.” Snyder v. Wise, supra. 

{al “The public seal of a state 
proves itself; it is matter of noto- 
riety, and may be taken notice of 
as part of the law of nations, ac- 
knowledged by alj.”". Lincoln vy. Bat- 
telle, 6 Wend. (N. Y.) 475, 484. 

[b] A certificate authenticated by 
the seal of the governor of a Brit- 
ish possession, instead of a colonial 
or public seal has been held suffi- 
cient. Hadfield v. Jameson, 2 Munf. 
(16 Va.) 53. 

50. Griswold v. Pitcairn, 2 Conn. 


85. 

51. Church y. Hubbart, 2 Cranch 
(U. S.) 187, 2 L. ed. 249; Vander- 
voort v. Smith, 2 Cai. (N. Y.), 155. 

52. Stein v. Bowman, 13 Pet. (J. 
S.) 209, 10 L. ed. 129: Vandervoort 
VYouSmith}) 129 Cait (Ni o9))e55; L638. 

“This is only under the seal of arms 
of the secretary of state; neither is 
it a sworn copy of the original, and 
it cannot be received as an _ office 
copy, it not appearing that the secre- 
tary of state has officially the cus- 
tody of records of this description.” 
Vandervoort v. Smith, supra. 

58. Gaines v. Relf. 12 How. (U. 
S.). 472, 18 L. ed 1071; Churck. v. 
Hubbart, 2 Cranch (U. S.) 18%, 2 L. 
ed. 249: Buttrick v. Allen, 8 Mass. 
273, 5 AmD 105; Pickard v. Bailey, 
296 N H. 152; ,Saulding v. Vincent, 
24; Vt. 502; 

“The more rete mode, is, a sworn 
copy.” Spaulding v. Vincent, supra. 


10 Pa. 157,| sisted the clerk in comparing the 
: copy with the record and in affixing 
King, 49 Tex. Civ.| the seal of the court to the copy and 


saw the gelerk attest the copy by 
putting his name to it. Buttrick v. 
Allen, 8 Mass. 273, 5 AmD 105; Pick- 
ard v. Bailey, 26 N. H. 152. 


54. Lincoln v. Battelle, 6 Wend. 
(N. Y.) 475. 
55. Wickersham y. Johnston, 104 


407,488 P89, 438):,:AmSR, 118% 
Young v. Rosenbaum, 39 Cal. 646;' 
Coleman’s HEst., 7 Pa. Dist. 731) 

56. Thompson y. Fitzgerald, 233 
Pa. 242, 82 A 212. 

57. Church v. Hubbart, 2 Cranch 
(U. S.) 4187, 2. L...ed.~ 249: Vander- 
voort v. Smith, 2). Cai. IGN. Y.) 155. 


58. Lazier v. Westcott, 26 N. Y. 
146. 82 AmD 404. 

59. U. S.—Church y. Hubbart, 2 
Cranch 187, 2 i. ed. 249. 
depose aeonn ve Ross, .60. HL, A. 
FS Md.—Owings v. Nicholson, 4 Harr. 

Minn.—Gunn v. Peakes, 


36 Minn. 
177, 30 NW 466, 1 AmSR 661. 

4 Ns Y.—Vandervoort v. Smith, 2 Cai. 
55s 

Pa.—Snyder v. Wise, 10 Pa. 157. 

Vt.— Woodbridge v. Austin, 2 Tyler 
364, 4 AmD 740. 

Sask.—Minot Grocery Co. v. Du- 
rick, 6 Sask. L. 44, 18 DomLR 126, 
23 WestLR 270. 

[a] Proper custody must appear. 
—A copy cannot be received as an 
office copy where it does not appear 
that the certifying officer “has of- 
ficially the custody of records of this 
description.’’ Vandervoort v. Smith, 
22Cain (ON (Ye) bL5 50 164. 

60. Calhoun v. Ross, 60 Ill. A. 309; 
Gunn v. Peakes, 36 Minn. 177, 30 NW 
466, 1 AmSR 661: Gautier Steel Co., 


itds,.12" Bas Co; 399, 18 WklyNC 346; 
Spaulding Vv: Vincent, 24 Vt. 
[a] “The testimony usually pro- 


duced, is either a sworn copy, by one 
who has compared it with the origi- 
nal proceedings, or an exemplified 
copy, certified by the clerk, and the 
presiding judge, and the seal of the 
court, with the broad seal of the 
province or kingdom, to the appoint- 
ment of the judge, with the proper 
certificate from the office of appoint- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 
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erly authenticated.*1 Showing the copy of a foreign 
judicial record, certified by a clerk having the cus- 
tody of the records of the court in which judgment 
was rendered, the handwriting of the clerk being 
proved, and the court having no seal, is a suflicient 
authentication and entitles it to be read in eyi- 
dence, especially where it is proved further that 
the record is authenticated in the usual form of 
those sent to be used as evidence in a foreign coun- 
try.°?- 

Admiralty records. Since a court of admiralty 
acts under the law of nations, its proceedings are 
sufficiently proved by the certificate of a deputy 
register under the seal of the court, the certificate of 
the judge, and the certificate of a ‘notary. 63 Indeed 
it has been held that a copy of a decree of a court 
of admiralty certified by the deputy register under 
the seal of the court is sufficiently authenticated, 
the seal of a court of admiralty being deemed evi- 
dence of itself.°* Furthermore a copy of the sen- 
tence of a court of admiralty under the seal of the 
court, signed by the actuary in the absence of the 
register, accompanied by a deposition of a witness 
proving the seal and signature, has been held suf- 


ment.” Spaulding v. Vincent, 24 Vt.| person attesting 


501, 504. that his signature 
with the further certificate of the 
secretary of state, 
holding the great seal, 
that the court is duly constituted, s 
specifying generally the nature of its} Div. 464, 
jurisdiction, and verifying the seal 


{b] Additional certificate of judge. 
—HEspecially is the rule of the text 
true where the transcript is further 
certified by the judge. Calhoun vy. 
Ross, 60:'Ill. A. 309; In re Gautier 
Steel Co., 2 Pa. Co. 399, 18 WklyNC 
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is such clerk, and| Riley, 30 Nev. 
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ficiently authenticated.*®> A sentence of a court of 
admiralty has been held sufficient evidence of a con- 
demnation without showing the previous proceed- 
ings.°® 

[§ 1025] (3) Statutory Provisions. The act of 
congress providing the mode of authenticating judi- 
cial records of one state for use in another state °7 
is not applicable to the authentication of judicial 
proceedings in a foreign country,®* but in a number 
of states provision has been made by statute for the 
authentication of judgments rendered in foreign 
countries so as to authorize their reception in evi- 
dence.® 

[§ 1026] c¢. Foreign Laws. The mode of prov- 
ing the laws of foreign countries is discussed in an- 
other place.7° 

[§ 1027] D. Private or Unofficial Documents— 
1. In General—a. Rule Stated. The general prin- 
ciples of evidence with respect to relevancy 7! and 
competency ** are applicable to private writings, 
which are admitted or rejected according as they 
are or are not relevant, competent, and material.7* 
Among documents which have been admitted in evi- 
dence may be mentioned assignments;"* bills of lad- 
312, 95 P 1001. 

N. J.—Atlantic City v. New Audi- 
torium Pier Co., 67 N. J. Eq. 621, 63 
A 169 [den reh 67 N. J. Eq. 610, 59 
A 1581. 

Y.—Lefevre v. Silo, 112 App. 


98 NYS 321; Glazer v. 
Old Dominion >'SS!" Co; 11739 NYS 


is genuine; and 


or other officer 
purporting 


346. 
61. U. S.—Catlett v. Pacific Ins. 
Co., 5 F. Cas. No. 2,517, 1 Paine 594. 
Conn.—Spegail v. Perkins, 2 Root 


4, , 

Ill—Thompson y. Mason, 4 Ill. A. 
452. 

N. Y.—Lincoln v. Battelle, 6 Wend. 
475; Delafield v. Hand, 3 Johns. 310. 

Vt.—Pierson v.. Boston, 1 Aik. 54. 

Eng.—Henry v. Adey, 3 Hast 221, 
102 Reprint 582, 4 Esp. 228. 

Ont.—Junkin fv. Davis,-22 U. C. Q. 
B. 369 [aff 6 U. C. C. P. 408]. 

{a] The additional certificate of 
an American consul as to the official 
character of the register is insuffi- 
cient. Catlett v. Pacific Ins. Co., 5 F. 
Cas. No. 2,517, 1 Paine 594. 

62. Packard v. Hill, 7 Cow. (N. 
Y.) 434. 

63. Yeaton v. ery 5 Cranch (U. 
S)335,03 Wibedy i117 

64. Thompson Vv. "Stewart, 3 Conn. 
171, 8 AmD 168, 

65. Gardere v. Columbian Ins. Co., 
7 Johns. (N. Y.) 514. 

66. Gardere v. Columbian Ins. Co., 
Vagonns-? (Ne FY.) 1514, 

67. See supra § 999. 

68. American Surety Co. v. Sand- 
berg, 225 Fed. 150. 

69. Cal.—Wickersham v. Johnston, 
104 Cal. 407, 88 P 89, 43 AmSR 118. 
' Colo. —-Henry Inv. Go. v. Semonian, 
45 Colo. 260, 100. P 425. 

Tll.—Thompson v. Mason, 4 Ill. A. 
452. , 

La.—Lorenz’s Sucec., 41 La. Ann. 
1091, 6 S 886, 7 LRA 265. 

Mich.—Capling v. Herman, 17 Mich. 

v. Baker, 


524. 

Nebr.—Linton 1 Nebr. 
(Unoff.) 896, 96 NW 251. 

N. J.—McCarthy v. McCarthy, 57 
N. Be Eq. 587, 42 A 332. 

Y.—Lazier v. Westcott, 26 N. 
“Nix aie 82 AmD 404; Jarvis v. Sewall, 
40 Barb. 449; Van Deventer v. Morti- 
mer, 56 Mise. 650, 107 NYS 564. 

Pa.—Chew v. Keck, 4 Rawle 163. 

W. Va.—Central Trust Co. v. 
Hearne, 78 W. Va. 6, 88 SE 450. 

Sask.—Rex v. Hutchins, 6 Sask. L. 
220. 

{a] Under the Michigan statute 
“the admission is authorized if the 
proceeding has the attestation of the 
clerk of such court, with the cer- 
tificate of the chief ‘justice that the 


and signature of the clerk, and of 
the chief justice.’ Capling v. Her- 
man, 17 Mich. 524, 535. 

[b] Scope of statute.—Code Civ. 
Proc. §§ 952, 953, providing that a 
copy of the record or other judicial 
proceedings of a court of a foreign 
country is evidence when authenti- 
cated by the attestation of the clerk 
of the court with the seal of the 
court affixed, or of the officer in 
whose custody the record is legally 
kept, under the seal of his office, re- 
late only to the authentication of 
copies of records of courts of 
fcreign countries. Van Deventer v. 
Mortimer, 56 Misc. 650, 107 NYS 
564. To same effect Skrillow v. Rubo- 
novitz, 113 NYS 835. 

[c] Proof of foreign probate of 
wills —Wickersham v. Johnston, 104 
Cal. 407, 38 P 89, 43 AmSR 118; Mc- 
Carthy v. McCarthy, 57 N. J. Eq. 587, 
42 A 332; Chew v. Keck, 4 Rawle 
(Pa.) 163; Morris v. Vanderen, 1 Dall. 
€Pa.)s: 647.8 obs (eds 88s Weston: ‘vi 
Stammers, 1 Dall. (Pa.) 2, 1 L. ed. 
11 


70. See Statutes [36 she) 125515 

71. See supra §§ 89-15 

72. See supra §§ 157-— te. 

73. U. S.—Rucabado v. ‘Longpré, 
239 Med) ©2916 U525'CCA 279 

Alai—tIillinois! Cent.) (Ri oCo. ‘vy: 
Nance, (A.) 80 S 143. 

Cal.—Smith vy. Jaccard, 20 Cal. A. 
280, 128 P 10238, 1026." 

Ga.—Harden ’ v. Sutton, 143 Ga. 
727, 85 SE 874; Phillips v. Collins- 
ville Granite Co., 123 Ga. 830, 51 
SE 666; Adel v. Woodall, 122 Ga. 
535, 50 SE 481; Brockett v. Ameri- 
can Slicing Mach. Co., 18 Ga. A. 679, 
90 SE 366. 

Ky.—Read vy. Fletcher, 170 Ky. 498, 
186 SW 147. 

Me.—Carney y. Averill, 110 Me. 
172, 85 A 494, 

Md.—Hanrahan vy Baltimore, 114 
Md. 517, 80 A 312; Stewart v. Ameri- 


on Bridge Co, 108 Md. 200, 69 A 
708. 
Mich.—Roff y. Miller, 189 Mich. 


558, 155 NW 517. 
Mo.—Barrie v. United R. Co., 138 
Mo. A. 557, 119 SW 1020. 
Mont.—Cuerth vy. Arbogast, 48 
Mont. 209, 136 P 383; McDonnell v. 
Huffine, 44 Mont. 411, 120 P 792. 
Neyv.—Tonopah. Lumber’ Co. vy. 


S79 
Okl.—Eoff v. Lair, 156 P 185. 
Or.—Williams v. Pacific Surety 
Co5'th Or 210,146 "P1474 149eP eet 
R. I—Albro v. Hoxsie, 89 
705. 
S. C.—Willoughby v. Willoughby, 
70S. €.516;°50 SH 208: 
Tex._—Hawkins v. Western Nat. 


Bank) (Civ.20A3)) 2 V46< oS Wat 9ar 
Mitchell vy. Stanton, (Civ. A.) 139 
SW 1033; Echols v. Jacobs Mer- 
Cantile’' 'Co.,' 38 ~Tex. “Civ: A. 65, 84 
SW 1082. 


{a] Writing filed with pleading. 
—Where a writing purporting to 
have been executed by one of the 
parties is referred to and filed with 
a pleading, it may be read.as genu- 
ine unless its genuineness is denied 
by affidavit before trial. Champlin 
Veapetz.0o Ky: Op2348 

[b] A paper signed by mark, and 
neither attested nor recorded is ad- 
missible in evidence where its exe- 
cution is directly proved by one who 
saw it signed. Gilpin v. Smith, 9 
Ga. A. 583, 71 SE 944. 

[c] Where time of execution in 
issue.—Where the time when papers 
were executed is in issue, the papers 
themselves are properly received in 


evidence. Williams v. Pacific Surety 
CON TT 4Or VS 20PT1 468 Pri, Cider eB 
524, 


{d] Connected instruments, — 
Where a contract to sell land and an 
escrow deed to the purchaser were 
executed contemporaneously so as to 
constitute one instrument, the deed 
was admissible in evidence with the 
contract in an action to quiet title 
to ditch rights appurtenant to the 
land conveyed, to show the extent 
of the grantee’s interest, although 
the contract did not mention any 
ditch rights, the deed conveying 
the land with the water ditches ap- 


purtenant thereto. MeDonnell Vv. 
Huffine, 44 Mont. 411, 120 122 
792. 


{e] A copy vf an incompetent 


writing is itseif incompetent. Isbell 
ioe te 25 S. D. 445, 127 NW 
47 


74. Plott v. Foster, 7 Ala. A. 492, 
; Stanton yv. Lapp, 113 Md. 
324, 77 A 672; Oldham vy. Oldnam, 
(R. 1.) §3 A 265; Abbott v. Lapoint, 
82 Vt. 246, 73 A 166. 
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ing;’> bills of sale;7® bonds;77 


tracts ;‘° deeds °° and other transfers 8! Te OMWs5 22 
leases ;°* mortgages ®* and deeds of trust;8° powers 
of attorney;*® promissory notes;*" receipts;** re- 


leases ;°° statements of account; 90 


75. Copper River, etc., R. Co. v. 
Reeder, 211 Fed. 280, 127 CCA 648. 

76. Burgin v. Marx, 158 Ala. 633, 
48 S 348; Hsteve v. Rosengrant, 10 
Ga. A. 286, 73 SE 534: 

77. Dickinson v. McKay, 177 Ill. 
A. 412; Hollingshead, etc., Co. v. 
Blow, 176 fMIll. A. 321; American 
Surety Co. v. Camp, (Tex. Civ. A.) 
202 SW 798; Levy v. Goldsoll, 62 
MeoxteClve As (20 G) sodas 4a05 

78. Uz. S.—Rucabado vy. Longpré, 
239 Fed. 291, 152 CCA 279. 

Ga.—Atlanta v. Sciple, 19 Ga. A. 
694, 92 SE 28. 

I1l.—Minor v. Lynch, 185 Ill. A. 86. 

Md.—Shaffer v. Bond, 129 Md. 648, 
99 A 973. 

Mo.—Jesse v. Davis, 34 Mo. A. 351. 

[a] Checks of decedent.—In an 
action on a long account against an 
estate, the bank checks of decedent, 
to the order of plaintiff, indorsed 
by plaintiff and shown to be paid 
by the bank, and bearing the date 
within the period covered by the ac- 
count, are admissible in evidence for 
what they are worth, as tending to 
show gayments on _ the _= account. 
Jesse v. Davis, 34 Mo, A. 351. 

[b] A failure to offer the stubs in 
evidence in connection with checks 
does not render the checks inadmis- 
sible. Shaffer v. Bond, 129 Md. 648, 
99 A 9738. 

79. Ala.—Columbia Mill, ete., Co. 
v. Bingham, 169 Ala. 554, 53 S 995. 

Ga.—Oglesby v. South Georgia 
Grocery Co., 18 Ga. A. 401, 89 SE 
436; Ballew v. Ware, 16 Ga. A. 149, 
84 SE 597; Smith v. Cline, 14 Ga. A. 
320, 80 SE 700; Campbell v. Alkahest 


Lyceum System, 10 Ga, A. 839, 74 
SE 443. 

Ill.—Dickinson y. McKay, 177 Ill. 
A. 412 


Minn.—Mealey v. Bemidji Lumber 
Co., 118 Minn. 427, 136 NW 1090. 

Mont.—Trogdon y. Hanson: Sheep 
Co., 49 Mont. 1, 139 P. 792, 

Or.—Riddle State Bank v. Link, 
78 Or. 498, 153 P 1192. 

Pa.—Costa vy. Musumando, 34 Pa. 


Super. 496. 

Tex.—Morgan v. Tims, 44 Tex. Civ. 
A. 308, 97 SW 8382. 

{a] Guaranty.—Sellers v. Wolver- 


ine Soap Co., 19 Ga. A. 295, %1 SE 489. 

[b] Corporate contract.—Where a 
contract was signed in the name of 
a corporation, with a scroll intended 
as a seal affixed, and was executed 
by its president, it was properly ad- 
mitted in an action by the corpora- 
tion to enforce it. Campbell v. Alka- 
hest Lyceum System, 10 Ga. A. 839, 
74 SH 443. 

{c] Duplicate—Where, at the 
time of the making of a contract, 
a party made a duplicate as a mere 
memorandum, and did not give a 
copy to the other, the duplicate was 
admissible where the party testified 
to its making. Columbia Mill, etc., 
Co. v. Bingham, 169 Ala. 554, 53 S 995. 

{d] Possible rescission.—The fact 
that the evidence might subsequent- 
ly disclose that a contract’ tendered 
as evidence and otherwise admissi- 
ble was rescinded does not authorize 
exclusion of the contract on the sole 
ground that there was a rescission. 
Smith v. Cline, 14 Ga. A, 820, 80 
SE 700. 

[e] A vague description of land 
in a contract is sufficient to author- 
ize admission of the contract in evi- 
dence, where the precise location of 
the land can be ascertained through 
competent parol evidence. Ballew v. 
Ware, 16 Ga. A. 149, 84 SE 597. 

{f] Printed forms of a contract, 
neither dated nor signed, are not 
admissible to show the terms of an 
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checks ;78 con- 


wills;*! written 


alleged agreement. Perfect Safety 
Scaffolding Co. v. Carlin, 144 NYS 455. 


80. Cal.—Gernon y. Sisson, 21 Cal. 
An Lao mol eps 
Conn.—Greist v. Amrhyn, 80 Conn. 


280, 68 A 521. : 

Fla.—Walker vy. Lee, 51 Fla. 360, 
40 S 881. 

Ga.—Swint v. Swint, 147 Ga, 467, 
94 SE 571; Munroe y. Baldwin, 145 
Ga. 215, 88 SE 947; Marshall v. Car- 
ter, 143 Ga. 526, 85 SE 691; Davis 
v. Harden, 143 Ga. 98, 84 SE 426; 
Shippen Bros. Lumber Co, yv. Wat- 
kins, 141 Ga. 367, 80 SE 1002; Pruett 
v;~ Cowsart, 1136 Ga. 756, 72° SH 30; 


Aiken v. Wallace, 134 Ga. 873, 68 
SE 937; Tillman v. Bomar, 134 Ga. 
660, 68 SE 504; Phillips v. Collins- 


ville Granite Co., 123 Ga. 830, 51 SE 
666. 

Ind.—Ingram y. Jeffersonville, etc., 
Rapid Transit Go, 116 NE 12. 

N. H.—Merrill v. Publishers’ Paper 
Con leeNee Ee 7285, 290 VAL T86. 

N. C.—Lockville Power Corp. v. 
Carolina Power, etc., Co., 168 N. C. 
219, 84 SH 398; Cozad v. McAden, 
148 N. C. 10, 61 SE 633; Johnson v. 
Eversole Lumber Co., 144 N. C. 717, 


67 SE) 518 

eae v. McCann, 47 Pa. Super. 
Tex.—Bond v. Garrison, 59 Tex. 

Civ. A. 620, 127 SW 8389; Hirsch v. 

Patton, 49 Tex. Civ. A. 499, 108 

SW 1015; Dunn y. Taylor, (Civ. A.) 


107 SW 952; Echols v. Jacobs Mercan- 
tile Co., 38 Tex. Civ. A. 65, 84 SW 
1082. 

Vt.—Abbott v. Lapoint, 82 Vt. 246, 
73 A 166, 

W. Va.—Peters v. Nolan Coal Co., 
oi Va. 392, 56 SE 735, 9 LRANS 

[a] A quitclaim deed is admissi- 
ble as a link in the chain of title, but 
standing alone, without proof of re- 
leasor’s title, it would be of slight, 
if any, weight. Greist v. Amrhyn, 80 
Conn. 280, 68 A 521. 

[b] The description of the land is 
sufficient to entitle a deed thereof to 
admission in evidence if it is suffi- 
cient as a basis for other evidence 
tending to establish the identity of 
the land. Dunn y, Taylor, (Tex. Civ. 
A.) 107 SW 952. 

[c] A deed by a grantor not in 
possession is admissible to establish 
the chain of title of plaintiff, suing 
to enjoin defendant from cutting tim- 
ber and for an accounting for tim- 
ber taken, to show the extent of the 
claim of plaintiff. Merrill v. Pub- 
lishers’ Paper Co., 77 N. H. -285, 90 
Ori OME: 

[ad] A sheriff’s deed (1) is inadmissi- 
ble to show transfer of title when 
not accompanied by the execution or 
judgment on which it is founded. 
Megahee v. Megahee, 143 Ga. 738, 85 
SE 877. (2) As there is no statutory 
requirement that a sheriff’s deed shall 
contain a recital of the authority under 
which it is executed, such recital is 
not competent secondary evidence of 
the sheriff's power to sell. Richards 
ao oe (Tex. Commn, A.) 207 SW 
912. 

[e] Deed executed while action 
pending.—-Where a plaintiff's right to 
recover depends on his having title 
to the land, the title must be com- 
plete at the beginning of the action, 
and a deed executed pending the ac- 
tion is inadmissible, notwithstand- 
ing a recital that it is executed in 
lieu of a lost deed, where defendant 
is not a privy to the person making 
the recital. Lee v. Pearson, 138 Ga. 
646, 75 SE 1051. 

81. Garfield Bank v. Clark, 138 Ga. 
798, 76 SE 95; Mitchell vy. Stanton, 
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orders from employees for payment of their wages 
to others;°? a hotel register ;°* the records of an un- 
incorporated association;°* or fraternal insurance 
society ;°° the register of a drawbridge tender;%* 


(Tex. Civ. A.) 189 SW 1033. 

[a] Transfer of land certificate.— 
Mitchell v. Stanton, (Tex: Civ. A.) 
139 SW 1033. 

82. Lefevre v. Silo, 112 App. Div. 
464, 98 NYS 321. a 

83. Real Est. Bank, etc., Co, v. 

145 Ga. 
50 


Baldwin Locomotive Works, 
831, 90 SE 49; Kinert v. Kapp, 
Pa. Super. 222; Bachinsky v. Federal 


Coal, ete:;) Col; 78 Wt Vas n72ag5 90 
SE, 227. c ’ 

84 Faircloth vy. Taylor, 147 Ga. 
787, 95 SE 689; Clayton v. Ingram, 


(Tex. Civ..A.) 107 SW 880; Saenz v. 


Mumme, (Tex. Civ. A.) 8 SW 59. 

85. Levy v. Goldsoll, 62 Tex. Civ. 
A., 257, 131, SW. 420. 

86. Flint River Lumber Co. v. 
Smith, 122 Ga. 5, 49 SE 745, 10€ 
AmSR -85; Mitchell v. Robinson, 
(Tex. Civ. A.) 1386 SW 501. 

87. Rucabado v. Longpré, 239 Fed. 


291, 152 CCA 279; Harrison v. Rem- 


ington Paper Co., 140 Fed. 385, 72 
CCA 405, 3 LRANS 954, 5: AnnCas 
314 [certiorari den 199 U. S. 607, 26 
SCt 747, 50 L. ed. 331]; Connor v. 
Hodges, 7 Ga. A. 158, 66 SH 546; 
State Exch. Bank y. Paul, 58 Ind. A. 
487, 108 NE 532. 

[al A note on which a judgment 
has been rendered remains com- 
petent evidence of the existence of 
the debt which it represents in all 
other actions, although it had become 
merged in the judgment. Harrison 
v. Remington Paper Co., 140 Fed. 
385, 72 CCA 405, 3 LRANS. 954, 5 
AnnCas 314 [certiorari den 199 U. 
S. 607, 26 SCt 747,.50 L. ed. 331]. 

88. Columbus Third Nat. Bank y. 
Strauss, 1385 Ga. 324, 69 SE 482: 
Smith v. Ryan, 10’ Ky. Op. 453; Par- 
nell v. Pungs, 190 Mich. 638, 157 
NW 357; Ross-Higgins Co. v. Rook, 
65 Wash. 546, 118 P 744. 

[a] ‘Warehouse receipt. — Atlantic 
Compress Co. vy. Chambliss, 15 Ga. A. 
747, 84 SE 155. 

89. White v. Philadelphia, 
R.. Co, (Del.) 103, A.354, 

90. Chicago, ete., R. Co. v. Burk- 
holder, 129 Ark. 316, 195 SW 1073. 

91. Maddox v. Rowe, 23 Ga. 431, 
68 AmD 535; Bacon vy. Peoria, ete., 
RCo... ab Alls: Ate bop. Fuller v. 
Cole, 33 Pa. Super. 563; Rosaly v. 
Graham, 16 Porto Rico 156 

[a] Probate must be shown in or- 
der to rerider a will admissible to 
prove title to property devised. Bacon 
v.. Peoria, ete), -Re Co, 9145, 8R1 AP 
502. 

{b] Although the testator is not 
dead, a will executed by him is com- 
petent evidence to refute statements 
made by him in a pleading. Rosaly 
v. Graham, 16 Porto Rico 156, ; 

92. Alabama Iron Co. v. Smith, 
155 Ala. 287, 46 S 475. 


etc., 


93. U. S. Water, etc., Supply Co. 
v. P eg 156 Mo. A, 597, 1837 SW 
906. : 

94. Sharon First Baptist Church 


v. Harper, 191 Mass. 
778; Francis v Perry, 
144 NYS 167. 

[a] Religious society.—Sharon 
First Baptist Church y. Harper, 191 
Mass. 196, 77 NE 778. 

[b] Minute book.—Francis 
Peary, 82 Misc. 271, 144 NYS 167. 

95. Chambers v. Great State Coun- 
C11 ES Of; Ri MEST 6LOW. IVa. CIA S86 
SE 467. , 

96. Butchers’ Slaughtering, etc., 
Assoc, v. Boston, 214 Mass._254, 101 
NE 426. S 

[a] What entries admissible.— 
While entries made in a register by a 
bridge drawtender from his personal 
observation in the course of his offi- 
cial duty as to the names and num- 


196) 77 NE 
82 Misc. 271, 


Vv. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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a train dispatcher’s train sheet ;97 


kept by the engineer at an electric light station 
showing when a particular light went on and off.98 
Whether or not a re- 
cital in a written instrument has any probative value 
depends largely upon whether or not the person 
against whom it is sought to be used is estopped to 
deny its truth,’ or has thereby made an admission | 
of some kind;? from which it results that while 
such recitals are competent evidence* against par- 
ties to the instrument, or their privies,‘ they are not 
An exception to 
the latter rule is, however, recognized in the case of 


[§ 4028] b. Recitals.%° 


competent as against strangers.® 


ancient documents, the recitals of 


ber of vessels passing under the 
bridge are admissible if relevant, 
other entries merely descriptive of 
matters reported to him by other 
drawtenders or vessel crews were 
not admissible. Butchers’ Slaughter- 
ing, etc., Assoc. v. Boston, 214 Mass. 
254, 101 NE 426. 

[b] Entries not made contempora- 
neously with the event, but entered 
long thereafter, are not admissible. 


Butchers’ Slaughtering, etc., Assoc. 
Meee nes 214 Mass. 254, 101 NE 
97. Hitchner Wall Paper Co. v. 


Pennsylvania R. Co., 158 Fed. 1011 
{aff 168 Fed. 602, 98 CCA 598]. 

98. Hdwards v. Cedar Rapids, 138 
Iowa 421, 116 NW 323. 

99. Unauthorized recital in sher- 
iff's deed as to authority of officer 
see supra § 1027 note 80. 

1. Estoppel to deny truth of re- 
citals see Estoppel [16 Cyc 699-705]. 
a Admissions see supra §§ 323- 

38. Ala.—Perkinson y. Gibson, 194 
Ala. 648, 70 S 117. 

Ark.—Kelley v. 
Dist., 74 Ark. 202, 
SW 638. 

Mo.—McElvain vy. St. Louis, ete., 
Rito. -151- Mo. A. (126,031 oSWi 
736. 

Tex.—Stevens v. Crosby, (Civ. A.) 
166 SW 62; Hill v. Lofton, (Civ. 
A.) 265 SW) 67; Sullivan: v- Fant, 
(Civ. A.) 160 SW 612; Sydnor v. 
Texas Sav. Inv. Assoc., 42 Tex. Civ. 
A. 138, 94 SW 451. 

Wis.—Gross vy. Arians, 153 Wis. 
435, 141 NW 224, 

[a] Recitals of consideration and 
payment.—McElvain v. St. Louis, 
eter Ret Cory “SA IMo. SAI 263564031, 
SW 736; Sullivan v. Fant, (Tex. Civ. 
A.) 160 SW 612; Gross y. Arians, 
153 Wis. 435, 141 NW 224. 

‘4, Dennis v. Strunk, 108 SW 957, 
32 KyL 1230; White v. Fletcher, 2 
Ky. Op. 468. 

5. Ariz.—Nolte v. Winstanley, 16 
Ariz. 327, 145 P 246. 

Ill—Godfrey v. Dixon Power, etc., 
Co., 247 Ill. 124, 98 NE 116. 

Kan.—Dyer v. Marriott, 89 Kan. 
515, 131 P 1185, 45 LRANS 93. 

Ky.—Dennis v. Strunk, 108 SW 957, 


Laconia Levee 
85 SW 249, 87 


32 KyL 1230; White v. Fletcher, 2 
Ky. Op. 468. 
Mo.—Laclede Land, ete. Co. v. 


Goodno, 181 SW 410. 

N. C.—King v. McRackan, 168 N. 
C. 621, 84 SE 1027; Campbell v. Ever- 
hart, 139 N. C. 503, 52 SE 201. 


Tex.—Bond v. Garrison, 59 Tex. 
Civ. A. 620, 127 SW 839. 
Wash.—Mace -v. Duffy, 39 Wash. 


59 78d P= 105385< 

6& McMahon y. Stratford, 83 Conn. 
386, 76 A 983. 

Ancient documents generally see 
infra §§ 1164-1186. ; ; 

7. Rollins v. Atlantic City R. Co., 
73 N. Je L. 64, 62 A929; Ardoinv. 


Cobb, (Tex. Civ. A.) 1386 SW 271; 
Webb v. Ritter, 60 W. Va. 193, 54 
SE 484, 


8. Ga.—Jenkins v. Boone, 144 Ga. 
44, 85 SEH 1042; Harden vy. Sutton, 143 
Gan 72%; (8bo SH 874: Kimbrell> v. 
Thomas, 139 Ga. 146, 76 SE 1024; 


EVIDENCE 


and the record 


[§ 1029] «. 


which are held 


Lanier v. Hebard, 123 Ga. 626, 51 SE 
632; Foster v.. Rutherford, 20 Ga. 
676; E. E. Forbes Piano Co. v. Oliver, 
11 Ga. A. 65, 74 SE 713. 

a eS v. Harrison, 36 Ill. A. 
ee Goan oe v. Foster, 57 Ind. 

La.—Broussard v., Guidry, 127 La. 
708, 53 S 964; Dick v. Maxwell, 6 
Mart. N. S. 396. 

Me.—Hudson v. Webber, 104 Me. 
429, 72 A 184; Proctor v. Rand, 94 
Me. 313, 47 A 587. 

Mich.—Wilbur v. Stoepel, 82 Mich. 
344,.46 NW 724, 21 AmSR 568. 

Miss.—Alexander v. Polk, 39 Miss. 
737; Hanna v. Renfro, 32 Miss. 
125. 

Mo.—Hay v. American Fire etce., 
Co., 179 Mo. ‘A. 567, 162 SW 666. 

Nebr.—Merriam y. Dovey, 25 Nebr. 
618, 41 NW 550. ‘ 

N. Y.—Flood vy. Mitchell, 4 Hun 
813 [rev on other grounds 68 N. Y. 
507]; Mumford y. Whitney, 15 Wend. 
380, 30 AmD 60. 

Okl.—Eeff v. Lair, 156 P 185; 
Fisher v. McKeemie, 43 Okl. 577, 143 
P 850. 

S. C.—Darby v. Hunt, 7 S. CGC. L. 
740. 

65 Tex. 


Tex.,—Pierce v. Weaver, 


44 


Utah.—Tarpey v. Deseret Salt Co., 
5 Utah 205,14 P 338. 

Vt.—Stiles v. Brown, 16 Vt. 563. 

[a] Unsigned contract.—A docu- 
ment setting out the terms of a con- 
tract, but not signed, is not admissi- 
ble as a written contract. Hay v. 
American Fire Clay Co., 179 Mo. A. 
567, 162 SW 666. 

[b] Grantor without title—(1) A 
deed cannot be read in evidence with- 
out some proof of title in the grantor. 
Farmers’, etc., Bank y. Bronson, 14 
Mich. 361; Hoak v. Long, 10 Serg. & 
R. (Pa.) 9; Peter vy. Condron, 2 Serg. 
& R. (Pa.) 80; Faulkner vy. Eddy, 1 
Binn. (Pa.) 188. Contra Peck y. Van- 
derberg, 30 Cal. 11 (holding that the 
objection goes only to the effect of 
the deed). (2) But an executory 
contract for the future conveyance 
of lands may be read in evidence 
without any showing that the grantor 
had title to the land. Chew v. Par- 
ker, 3 Rawle (Pa.) 283. 

[c] Failure to identify the prop- 
erty may be a sufficient ground for 
excluding a deed, or other instru- 
ment affecting realty. Lanier v. 
Hebard, 123 Ga. 626, 51 SE 632. 

{[d] Instrument invalid in part 
oniy.—A bill of sale of a slave which 
contains a warranty of soundness, 
and which is inoperative to convey 
the title, for the want of a subscrib- 
ing witness, may nevertheless be 
read as evidence of the warranty, 
provided the actual sale and delivery 
be proved dehors. Hussey v. Wea- 
thersby, 51 N. C. 387. To same effect 
Maxwell v. Milier, 33 N. C. 272. 
fe] Record title not questioned.— 
Where, although a deed was acknowl- 
edged before one not authorized to 
take acknowledgments, a copy there- 
of was on record for more than ten 
years without assertion of any claim 
adverse to the one evidenced by the 
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evidence even against strangers,’ at least with re- 
spect to such matters as pedigree, birth, marriage, 
death, and the like.” j 

Void or Defective Instruments. As 
a general rule a deed, will, or other writing relied 
on as a muniment of title, as embodying a contract, 
or as otherwise establishing by its terms a claim or 
right, will be excluded from the jury if it is so 
defective, either in substance or in form, that the 
court is able to say as a matter of law that it is 
an invalid instrument.§ 
ment, although it may be defective, is nevertheless 
valid and operative, it will be admitted,® although it 
has been considered that extrinsic evidence to ex- 


If, however, the instru-— 


deed, the deed was admissible under 
Revs-Civ. St. (1 9h)) tart’3700; 82Sullis 
oe Vv. ‘Mant, (Dex) Civi Av) A6ONS Ww 
612. 

9. U. S.—Kelly v. Crawford, 5 
Wall. 785, 18 L. ed. 562; Northrop v. 
Columbian Lumber Co., 186 Fed. 770, 
108 CCA 640. 

Ala.—Reynolds v. Trawick, 197 
Ala. 165, 72 S 378; Gay v. Hester, 164 
Ala. 651, 51 S 329; Campbell v. Bates, 


143 Ala. 338, 39 S 144; Bedell v. 
Smith, 87 Ala. 619. 
Cal. Bunting v. Salz, 3 Cal. Un- 


rep. Cas. 193, 22 P 1123; Peck v. Van- 
denberg, 30 Cal. 11; Wilhelm yv. Rob- 
ertson;.- (AQ) Pibs Piolo 
Conn.—Watson v. New Milford, 72 
Conn. 561, 45 A 167, 77 AmSR 345; 
Hill v. Banks, 61 Conn, 25, 23 A 712; 
Platt v. Brown,'30 Conn, 336. 
Del.—Doe vy. Halloway, 7 Del. 527; 
Doe y. Prettyman, 6 Del. 334. 
Fla.—Walker v. Lee, 51 Fla. 360, 


40 S 881. 

Ga.—Morris v. Beckum, 145 Ga. 
562, 89 SE 704; Garfield Bank v. 
Clark, 138 Ga. 798, 76 SE 95; Pruett 
v. Cowsart, 136 Ga. 756, 72 SE 30; 
Hamilton v. Cargile, 127 Ga. 762, 56 
SE 1022; Coody v. Gress Lumber Co., 
82 Ga. 793, 10 SH °218; Sumner v. 
Bryan, 54 Ga. 613; Ballew v. Ware, 
16 Ga. A. 149, 84 SE 597. 

Ind.—McCoskey v. 
Blackf. 145. 

Iowa.—Phillips v. Hazen, 132 Iowa 
628, 109 NW 1096; Jefferson County 
vy. Savory, 2 Greene 238. ; 

Kan.—Arn v. Matthews, 39 Kan. 
272, 18 P 65; Walters v. Van Derveer, 
17 Kan.’ 425, 


Deming, 3 


Ky.—Peniston v. Wall, 3 J. J. 
Marsh, 37. 
La.—Cronan v. Cochran, 27 la, 


Ann. 120; Morfit v. Fuentes, 27 La. 
Ann. 107; Carpenter v. Featherston, 
15 La. Ann. 235; Clauss v. Burgess, 
12 La. Ann, 142; Hubnall v. Watt, 
11 La. Ann. 57; Weis v. Mainhaut, 4 
La. 121; Hawkins vy. Vanwickle, 6 
Mart. N. S. 418; Barfield v. Hewlett, 6 
Mart. N. S. 78; Simmins v. Parker, 
4 Mart. N. S. 200; Hipkins v. Salkeld, 
7 Mart. 565. 

Me.—Clark v. Mann, 33 Me, 268. 

Md.—Equitable Endowment Assoc. 
v. Fisher, 71 Md. 430, 18 A 808; 


Western Maryland R. Co. y. Oren- 
dorff, 37 Md. 328. 
Mass.—Foye v. Patch, 132 Mass, 


Cobb y. Arnold, 8 Mete. 398. 
Mich.—Roff v. Miller, 189 Mich. 
558, 155 NW 517; Crooks v. Whit- 
ford, 47 Mich. 283, 11 NW 159; Mun- 
roe v. Eastman, 31 Mich. 283. 
Mo.—Houx y. Batteen, 68 Mo. 84; 
Norfleet v. Russell, 64 Mo. 176; Howe 
v. Williams, 51 Mo. 252; Endsley v. 
Strock, 50 Mo. 508; Pease v. Law- 
son, 33 Mo. 35; Vette v. Leonori, 
42 Mo. A. 217. 
ca. Cone La v. Johnson, 1 Nev. 
N. J.—Longstreet v Ketcham, 1 


LOB: 


INDO lal 708 
N. Y—Matthews v. Hill, 165 App. 
Div. 672," 15d NYS 1013" Michigan 


Carbon Works v. Schad, 1 NYS 490. 

N. C.—Lockville Power Corp. v. 
Carolina Power, etc., Co., 168 N. C. 
219, 84 SE 398; Bell v. Couch, 132 
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plain or remedy the defects is a prerequisite to 
An instrument, al- 
though invalid as an operative instrument, may be 
admitted in connection with and by way of in- 
ducement for other evidence upon which a right is 
predicated,’! or as containing an admission,'? as 
creating an estoppel,'® as showing the hostility and 


admission of the writing.?° 


extent of adverse possession,'* as 


mere fact of its execution,’ or for some other col- 


NE Gyre t6s Za H Olb Geereve iGeer, 
"109 N. C. 679, 14 SE 297. 

N. D.—Fargo First Nat. Bank v. 
Red River Valley. Nat. Bank, 9 N. 
D. 319, 83 NW 221. 

Or.—Stanley Ve simith, 15> (Ons 505; 
16 P 174. ; 

Pa.—Silliman vy. Whitmer, 196 Pa. 
363, 46 A 489; Miller v. Binder, 28 
Pa. 489; Strawbridge Vv. Cartledge, 7 
Watts & Ss 394; Urket y. Coryell, 5 
Watts & S. 60; Brotherton v. Living- 
ston, 3 Watts & S. 334; Sitzell v. 
Michael, 3 Watts & S. 329; Myers v. 
Irwin, 2 Serg. & R. 368; Brown v. 
Long, 1 Yeates 162; McDill v. Mc- 
Dill, 1 Dall, 63, 1 L. ed. 38; Branch 
v. Johnson, 1 Phila. 206. 

Porto Rico.—U. S. v. Cerecedo, 6 
Porto Rico Fed, 626. 

Tex.—March v. Huyter, 50 Tex. 
243; Cowan vy. Williams, 49 Tex. 380; 
Ragsdale v. Robinson, 48 Tex. 379; 
Kingston v. Pickins, 46 Tex. 99; 
Womack v. Womack, 8 Tex. 397, 58 
AmD 119; Bond y. Garrison, 59 Tex. 
Civ; A620, 127° SW 839;. Echols: v; 
Jacobs Mercantile Co., 38 Tex, Civ. A. 
65, 84 SW 1082; Missouri, ete, R. 
Com vane larkineouEbex Cli tcA. feds 9, 
79 SW 827; ‘Hitchler v. Seanlan, 15 
Tex. Civ. A. 40, 39 SW 633; Hill v. 
Smith, 6 Tex. Civ. A, 312,, 25 ~-SW. 
1079; Trinity County Lumber Co. v. 
Pinckard, 4 Tex. Civ. A. 671, 23 SW 
720, 1015. 

Vt.—Tillotsom v. Prichard, 60 Vt. 
94, 14 A 302, 6 AmSR 95; Armstrong 
v. Colby, 47 Vt. Bb? ; Gilson v. Gilson, 
16 Vt. 464. 

W. Va.—-Miller v. Holt, 47 W. Va. 
7, 34 SE 956. 

Wis.—Slaughter v. Bernards, 88 
Wis. 111, 59 NW 576; Fisk v. Tank, 
12 Wis. 276, 78 AmD 737. 

{a] The absence of a stamp does not 
preclude admission of an instrument 
in writing, although it is one which 
is required by law to be stamped. 
Phillips v. Hazen, 132 Iowa 628, 109 
NW 1096 See also Cromley v. Dean, 
177 Ill. A. 67 (requirement of for- 
eign statute). 

[b] Fragments or mutilated writ- 
ings.—A paper offered in evidence is 
not to be rejected merely because: 
(1) It is composed of several frag- 
ments pasted together. Sharp v. 
Stephens, 1 La. 116. (2) It has been 
mutilated. U.S. v. Cerecedo, 6 Porto 
Rico Fed. 626 

v. Ford, 184 


Ala, 137, 63 S 651. 
Faught, 23 Cal. 


Cal.—Tustin v. 
228i 

Ga.—Bale v. Todd, 123 Ga. 99, 50 
SE 990; Crawford v. Verner, 122 Ga. 
814, 50 SE 958. 


Mich.—Boothroyd v. Engles, 23 
Mich, 19. 
Mo.—Drake vy. Curtis, 88 Mo. 644. 


Tex.—Jones v. Montes, 15 Tex. 351; 
Southwestern Tel., etc., Co. v. Owens, 
(Civ. A.) 116 SW 89. 

11. Ala.—Davis v. Miller-Brent 
Lumber Co., 151 Ala. 580, 44 S 639; 
Buchanan vy. Larkin, 116 Ala. 431, 22 


S 543. 

D. C.—Jennings v. Webb, 8 App. 
43. 

Ga.—Davis v. Harden, 143 Ga. 98, 
84° SE 426; Tillman vy. Bomar, 134 


Ga. 660, 68 SE 504; Maddox v Rowe, 
23 Ga. 431, 68 AmD 535. 
i 74 Til. 


490. 
' Ind.—Tomlinson y. Briles, 101 Ind. 
538, 1 NE 63. 


EVIDENCE 


ing.1? 


evidence of the 


Kan.—Simpson y. Kimberlin, 12 


Kan. 579. 
Me.—Bartlett v. Mayo, 33 Me. 518. 


Mich.—Seitz v. Starks, 144 Mich. 
448, 108 NW 354. 
Miss.—Jelks y. Barrett, 52 Miss. 


Sites 

N. J.—Atlantic Realty Co. v. Lott, 
88 N. J. L. 694, 97 A 721. 

N. Y.—Matthews v. Hill, 165 App. 
Dini j(672, V5 INS LOL 

N. C—Smathers v. Jennings, 170 
N. Ch) 6015 8 7eSiiie 534. 
Pa “—Philadelphia v. Riddle, 25 Pa: 
259. 

Tex.—Williamson vy. Work, 33 
Tex. Civ. A. 369, 77 SW 266. 

Vt.—La Point v. Scott, 36 Vt. 603. 

{a] Tllustrations.—(1) Where 
plaintif€é claimed title under a mort- 
gage in which the description of the 
land was void for uncertainty, the 
introduction of such mortgage was 
admissible, in connection with other 
evidence that at the time defendant 
executed such mortgage he lived on 
the lands sued for, and owned no 
others in the county. Buchanan y. 
Larkin, 116 Ala. 431, 22 S 548. (2) 
A writing drawn up after a contract 
is concluded by parol and intended 
merely as a memorandum may be 
given in evidence concurrently with 
oral proof of the additional facts 
necessary to constitute a contract. 


Mobile Mar. Dock, etc., Ins. Co. v. 
McMillan, 31 Ala. 711. 
[b] A will, which is void on ac- 


count of défective execution, contain- 
ing provisions carrying out a contract 
between testator and his son, is ad- 
missible on the issue of the exist- 
ence of the contract. Maddox v. 
Rowe, 23 Ga. 431, 68 AmD 535. 

[c] Where a written contract is 
modified by parol so that the entire 
contract becomes parol, the writing is 
admissible in connection with evi- 
dence of the parol agreement. Tom- 
linson y. Briles, 101 Ind. 5388, 1 NE 
63; Carrier v. Dilworth, 59 Pa. 406; 
Charles v. Scott, 1 Serg. & R. (Pa.) 
294, : 

[ad] Nonjoinder of husband.—The 
fact that a grantor’s husband did 
not join in her deed, so that it was 
inoperative to pass title, will not de- 
stroy its admissibility as corrobora- 
tive evidence, bv its recitals, of the 
extent of a prior deed. Williamson 
vy. Work, (Tex Civ. A.) 77 SW 266. 

[e] As proof of an oral agreement 
a defective writing relating to or pur- 
porting to contain such agreement is 
admissible. _Purington vy. Akhurst, 
74 Ill, 490; Simpson v. Kimberlin, 12 


Kan. 579; Goodell v. Labadie, 19 
el 88; La Point’yv. Scott, 36 Vt. 


Verte Ala.—Crawford y. Jones, 54 
a 
Conn.—Cornwail v. Hoyt, 7 Conn. 


420. 
D. C.—Thompson v. Shepherd, 12 
DY ClLy3sby 
SERS v. Wright, 59 Ind. 
La.—Richard y. Bird, 4 La. 305. 
Mich.—Fenton y. Miller, 94 Mich. 
204, 58 NW 957. 
pote mies a vy. Gibbons, 23 Miss. 


Ae we .—Clamorgan y. Greene, 32 Mo. 

5 

Aiton bee SSD, v. Chatwick, 30 N. J. 
3 
Or.—Ramsey v. Loomis, 6 Or. 367. 
Pa.—Lea vy. Hopkins, q Pas 492. 


lateral purpose.*® 

An altered instrument may or may not be ad- 
missible in evidence according as to whether or not 
the alteration is such as to invalidate the writ- 
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[§ 1030] d. Documents in Foreign Language. 
Instruments written in a foreign language may be 
admitted in evidence 1 in connection with a showing 
of their meaning in English,!® but are not admis- 


Tex.—Williams y. Wilson, 76 Tex. 
69, 13 SW 69; Huffman v. Cartwright, 
44 Tex. 296. 

13. Riley v. Carter, 165 N. C. 334, 
81 SE 414. 

14. Ky.—Lockery y. O’Donnell, 1 
Kye Op 156: 

Me.—Ross vy. Gould, 5 Me. 204; 
Robison vy. Sweet, 3 Me. 316. 

Oh.—Boal v. King, Wright 223 [aff 
GaOhy taaihe 

Tex.—Grimes vy. Bastrop, 26 Tex. 
310; McCelvey v. Cryer, 8 Tex. Civ. 
A. 437, 28 SW 691. 

Vt.—Beach y. Sutton, 5 Vt. 209. 

Va.—Olinger v. Shepherd, 12 Gratt. 
(53 Va.) 462. 

15. Singer vy. Sheldon, 56 Iowa 354, 
9 NW 298. 

16. Gibbons y. Duley, 18 D. C. 320; 
Potter v. Aiden Lair Farms Assoc., 
225 Mass. 97, 113 NE 1035. 

17. U. S.—Little v. Herndon, 10 
Wall. 26, 19 L. ed. 878; U. S. v. Gal- 
braith, 2 Black 394, 17 L. ed. 449. 

Ala.—E. E. Yarbrough Turpentine 
Co. v. Taylor, 73 S 458. 


Cal.—Manuel vy. Flynn, 5 Cal. A. 
319,°90 P 463. 
Ga.—Doe v. Roe, 14 Ga. 252. 


Ida.—State y. Baird, 13 Ida. 126, 
89 P 298. 

Iowa.—Jamison v. Auxier, 145 
Iowa 654, 124 NW 606; Dwinnell v. 
McKibben, 93 Iowa 331, 61 NW 985. 

Ky.—Gilpin y. Davis, 2 Bibb 416, 
5 AmD 622. 

: Md.—Handy vy. State, 7 Harr. & J. 

2. 


Mass.—Newcomb v. Presbrey, 8 


Mete. 406. 

Mich.—Sirrine y. Briggs, 31 Mich. 
443, 

Mo.—Patterson vy. Fagan, 38 Mo. 
70; Parker v. Moore, 29 Mo. 218. 

N. Y.—Every v. Merwin, 6 Cow. 
360. 

Okl.—Cavitt v. Robertson, 42 OkKl. 


619, 142 P 299. 

Pa.—Jordan vy. Stewart, 23 Pa. 244, 
: ae eee tapes = v. Walker, 6 Coldw. 
byl 

Tex.—Fitch v. Boyer, 51 Tex. 336; 
McCampbell v. Henderson, 50 Tex. 601; 
Thompson y. Thompson, 12 Tex, 327. 

Vt.—Kimball vy. Lamson, 2 Vt. 138. 

Va.—Virginia, ete., Coal, ete. Co. 
v. Fields, 94 Va, 102, 26 SE 426. 

Wash.—Crowley v. U. S. Fidelity, 
etc., Co., 29 Wash. 268, 69 P 784. 

Wis.—Schwalm v. McIntyre, 17 


Ns 232; Low v. Merriil, 1 Pinn. 
340. 
[a] A showing that alterations 


were made before execution renders 
the writing competent. Landt v. Mc- 
Cullovgh, 121 Till: A.. 328) [aff .218 
Ill. 607, 75 NE 1069]. 

Effect of alteration as dependent 
upon materiality see Alteration of In- 
struments §§ 2-89. 

18. Mitchell v. Robinson, (Tex. 
Civ. A.) 186 SW 501 (power of at- 
torney to sell lands, written in Ger- 
man language). 

19. Loehde v. Glos, 265 Tll. 401, 
404, 106 NE 940 (Const. Schedule § 
18, requiring all judicial proceed- 
ings to be conducted in English, does 
not prohibit the introduction in evi- 
dence of an abstract of title which 
contained signs and symbols not ordi- 
nary English words. “Instruments 
in a foreign language may be the 
very fourdation and basis of rights, 
and such instruments are always 
admitted in evidence in the courts, 
with testimony explanatory of their 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number, 
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sible without a translation into English,?° at least i an instrument introduced in evidence are admissible 


where the party offering the instrument has had an 
opportunity to have a translation made.?} 
sometimes required by statute that the translation 


be sworn to.2? 
[§ 1031] . e. 


it inadmissible in evidence unless a 


established by statute;?° and even if the statute re- 
quires recording in order that the instrument shall 
be evidence, it is sufficient that the instrument be 
recorded before it is offered and it is not necessary 
that it shall have been recorded before the com- 
mencement of the action in which it is sought to 
A paper referred to and described as 
‘recorded in the clerk’s office’’ of a certain county 
may be read in evidence in connection with the in- 
strument making such reference, although it was im- 


be used.?6 


properly spread on the record.?? 

[§ 1032] f. Collateral 
writings expressly referred to and 
proper meaning in English’). 


20. Meyer v. Witter, 25 Mo. 83; 
Brummer v. George B. Van Cleve Co., 


55 Mise. 227, 105 NYS 3; Squadrilli 
v. Ciervo, 101 NYS 661; Sartor v. 
Bolinger, 59 Tex. 411. 

21. Franceschi v. Jones, 8 Porto 
Rico Fed. 472. 

22. Noble v. Cates, 230 Mo.. 189, 


130 SW. 302. 

23. U. S.—Northrop vy. Columbian 
Lumber Co., 186 Fed. 770, 108 CCA 
640. 

Ga.—Balchin v. Jones, 10 Ga. A. 
434, 73 SE 613; Gilpin v. Smith, 9 
Ga. A. 583, 71 SE 944. 

Mass.—Potter v. Aiden Lair Farms 


Assoc., 225 Mass. 97, 113 NE 1035. 
N. J.—Post Mortg., etc, Co. -v. 
Davis, 89 N.0 J: pl. 95165 199) A 131. 


N. C.—Proffitt v. State Mut. F. Ins. 
Co., 176 N. C. 680, 97 SE. 635. 

Tex.—Veatch v. Gray, 41 Tex. Civ. 
A. 145, 91 SW 324. 

24. Turner v. Davis, 186 Ala. 77, 
64 S 958. 

25, i oe 6Norbes,, Piano «Co. 
Oliver, 11 Ga. A. 65, 74 SE 7138. 

26. Philadelphia, etc., Coal, etc., 
Co., 211 Mass. 526, 98 NE 1067; Her- 
bert v. Union Dev. Co., 170 N. C. 622, 
87 SE 515; Brown w. Hutchison, 155 
ING Com 2OD en (le Si, OO ccac J OONSON...Vis 
Eversole Lumber Co., 144 N. C. 717, 
57 SE 518; Abbott v. Lapoint, 82 Vt. 
246, 73 A 166 

Hee Nie NEI 


27. Goad v. Walker, 
431. 80 SE 873. 

28. United Iron Works v. Outer 
Harbor Dock, ete., Co., 168 Cal. 81, 
4d F917; Satterlee v. Bliss, 36 Cal. 
489; Hicks v. Coleman, 25 Cal. 122, 
85 ‘AmD 103; Clark v. Houghton, 13 
Gray (Mass.) 38; Riddle State Bank v. 
Link, 78 Or. 498, 153 P 1192; Williams 
v. Pacific Surety Conn Gl Or. 210, 146 
Pe rage yop ro74: Levy v. Goldsoll, 
62 Tex. Civ. A. 257, 131 SW 420. 

29. Blair v. Hum, 2 Rawle (Pa.) 
104; Lee v. Unkefer, 85 S. C. 199, 65 
SE 989, 67 SE 246. 

30. Hammond v. Norris, 2. Harr. 
& J. (Md.) 130; Chapman y. Crooks, 
41 Mich. 595, 2 NW 924. 


sl. - Cal. —Tustin Fruit Assoc. v. 
Earl Fruit Co., 6 Cal.*Unrep. Cas. 
BiG lake Te GR)8} 


Ga. —Aiken v. Wallace, 134 Ga. 873, 
68 SE 937. 

Ky.—Frazier v. Cox, 125 SW 148. 

Me.—Powers v. Patten, 71 Me. 583. 

Mass.—Smith v. Johns, 3 Gray 517. 

Minn.—Welsh v. First Div. St. 
Paul, etc., R. Co., 25 Minn. 314. 

N. H.—Fuller v. Rounceville, 31 N. 


Ee bk, 
s TU COr tev 
Tron Car Equipment Co., 161 Pa. 391, 
28, A. 1119, 
[a] A deed is admissible, although 
it refers to a plat not introduced in 


Recording or Failure to Record. 
The failure to record a written instrument ?* or to 
record it within a particular time 2+ does not render 


Writings. 


It is 


different rule is 


Collateral 
made a part of 


evidence. Aiken v. Wallace, 134 Ga. 
873, 68 SE 937. 

{b] A mortgage is admissible in 
evidence of the mortgagee’s title to 
the land mortgaged and of the mort- 
gaged debt without first producing 
the notes which it was given to se- 
cure, Since the notes form no part 
of the mortgage. Powers v. Patten, 
71 Me. 583;, Smith vy. Johns, 3 Gray 
(Mass.) 517; Fuller v. Rounceville, 
Sloe Noerdsy ollie, 

[ec] Interest coupons.—(1) In an 
action on overdue interest coupons 
of a railroad company, it is not nec- 
essary to introduce at the trial the 
bonds from which the coupons were 
detached, where they are sufficiently 
identified by other evidence. Welsh 
v. First Div. St. Paul, etc., R. Co., 25 
Minn. 314. (2) Where defendant 
does not deny the execution of bond 
coupons in suit, these may be intro- 
duced in evidence without the mort- 
gage given to secure them. Consho- 
hocken Tube Co. v. Iron Car Equip- 
ment, Co. 61 -Paoe91, 628 Aas. 

32. U. S.—Leveringe v. Dayton, 
L5eB.. Caszi No. 38,288, 04 .Wash. iC. C: 
698 

Ala.—North Birmingham Lumber 
Covp Ven Sims, 6157)-Ala." 595,048) 8S. 84; 
Halliday v. ‘Butt, 40 Ala. 178; Davie 
v. Roland, 3 Ala. A. 567, 57 S 1034. 

Ark.—Burr v. Byers, 10 Ark. 398, 
52 AmD 239. 

Cal.—Laux v. Bekins Van, etc., Co., 
177 Cal. 63, 169 P 1012; Lynch v. Be- 
kins Van, etc., Co., 31 Cal. A. 68, 159 
P 822; Batcheller v. Whittier, 12 Cal. 
A. 263, POT, eat ils 

Colo.—Weston v. Wilkes, 176 P 470; 
Young. Vv. U. Sa ,bank, etc., Go;, 
Color. 331, 148, 919: 

Del.— Ward v. Powell, 3 Del. 379. 

Ill.—Ehrlich v. Lakeside Fish, etc., 
Co., 198 Tll. A. 152; Sinsabaugh v. 
@levelandy (ete - Re -Co.,. 149. Til A: 
642; Leiserowitz v. Fogarty, 135 Ill. 


A. 609. 

Ind.—Pittsburgh, Re COvi gE Vii 
Noeauwc. nd. 10; 

Iowa.—State v. Stutches, 163 Iowa 
4, 144 NW _ 597; Kossuth County State 
Bank vy. Richardson, 132 Iowa 370, 
106 NW 923, 109 NW 809. 

Ky.—Cineinnati,? ete, .R. Co. -cv;: 
Smith, 155 Ky. 481, 159 SW _ 987; 
Little v. Berrv, 113 SW 902. 


eu ery) 


La.—Hewitt v. “Williams, 118 La. 
236, 42 S 786. 

Pa es v. Waite, 20 Me. 
349. 

Md.—Boswell vy. Norton, 125 Md. 


11, 93 A 214; Robinson v. Silver, 120 
Md. 41, 87 A 699; Wilmer v. Placide, 
119 Md. 49, 86 A 48; Deland Min.. 
ete,, Co.-v.. Banna, 112. Md. 528, 76 
A 850, 136 AmSR 404; Richardson v. 
Anderson, 109 Md. 641. 72 A 485, 130 
AmSR 548.,25 LRANS 393. 


in explanation of the latter,?® although the collateral 
writing is between third persons.?? 
held that an instrument made subject to another 
writing or expressly referring thereto for the as- 
certainment of the terms of the entire contract will 
not be received without the introduction of the 
writing referred to;*° but this rule is inapplicable 
to an instrument which, although referring to an- 
other, is complete in itself. of 

[§ 1033] 2. Book Entries—a. In General. 
mere fact that unofficial statements of third per- 
sons, or of a party in his own favor, are in the form 
of written entries will not render them admis- 
sible unless a foundation is laid for their admis- 
sion under some recognized rule of law.°? 
however, such entries are frequently made at a 
time when there is no motive to misrepresent or to 
make false entries, and under such circumstances 
as to be of a reliable character, and as they fre- 
quently .form the only available evidence of the 
facts stated, the rule is subject to modifications un- 


Indeed it is 


The 


As, 


Mass.—Kaplan v. Gross, 223 Mass. 
152, 111 NE 8538; Atlas Shoe Co. v. 


Bloom, 209 Mass. 563, 95 NE 952. 
Mich.—Rathbone v. Maltz, 155 
Mich. 306, 118 NW 991; Jacobs v. 
PE ge OS 149 Mich. 1, 112 NW 
492. 
Minn.—Clabots v. Ballweber, 133 
Minn. 400, 158 NW 621. 
cipetee thon v. Catchings, 48 S 
5: 
Mo.—Davis v. McClelland, 185 Mo. 
A. 130, 170 SW 691; Weadley  v. 


Toney, 24 Mo. A. 
5 Mo. A. 582. 

N. H.—Page v. Hazelton, 74 N. H. 
252, 66 A 1049. 

N. J.—Hamilton v. Fusco Constr. 
Co., 87 N. J. L. 62, 94 A 50; Locke 
v. ’Mechler, SA Nido ae 232, 9 A 
1059. 

N. Y.—Corless vy. Carlisle, 137 App. 
Div. 611, 122 NYS 407; Linden v. 
Thieriot, 96 App. Div. 256, 89 NYS 
278; Dugan v. Longstaff, 52 Misc. 
288, 102 NYS 1120; Pfaelzer v. Gass-’ 
ner LEO NY S)155 Zeigler v. Schmall, 
110 NYS 906. 

N. C.—Peele v. Powell, 156 N. C. 
553, 73 SE 234 

Or, —Baines Vv. Coos Bay Nav. Co., 
49 Or. 192, 89 P 371. 

Pa.—Murphy v. McMullin, 219 Pa. 
506, 69 A 70. 

Porto Rico.—Egozque v. Lundt, 8 
Porto Rico 366. 

R. I.—Southbridge Roofing Co. v. 
Providence Cornice Co., 39 R. I. 35, 
97 -A 210; Churchill v. Hebden, 32 
Frey Lsguicai, tl ome Aura o.dca 

S. C.— Wells v. Hays,/.93..S. C:aL68; 
76 SE 195, 42 LRANS 727. 

Tex.—Luttrell V..Parry, .62 Dex: 
Civ. A. 508, 129 SW 865; Mings v. 
Griggsby Constr. Co., (Civ. A.) 106 
SW. 192. 

Mine ceey v. Sheldon, 78 Vt. 39, 
61 A 86 

Wash. ott Logging Co. v. 
Hammond Lumber Co., 78 Wash. 568, 
139, P6225; 

Wis.—T. D. Kellogg Lumber, etc., 
Co. v. Webster Mfg. Co., 140 Wis. 
341, 122 NW 737; Dohmen vy. Blum, 
137 Wis. 560. 119 NW 349. 

B. C.—Camsusa v. Coigdarripe, 11 
BolG alin 

“The general rule is, that entries 
in the books of a third person of 
transactions between such third per- 
son and others not parties to the liti- 
gation or one of the parties litigant, 
are res inter alios acta as to the 
other party litigant and inadmis- 
sible.” Leiserowitz v. Fogarty, 135 
Ill. A. 609, 612. ’ 

{a] Ilustration.—On an issue as 
to business profits out of which an 
employee claimed a percentage as 
compensation, professed extracts 
from books made by him, and sum- 


304; Lord v. Siegel, 


$62 [22C.J.] 


der which such entries are admitted in many cases.°* 
in Regular 
A very generally es- 
tablished rule, sometimes spoken of as ‘‘the shop- 


[§ 1034] b. Entries 
Business—(1) General Rule. 


maries thereof, were in the nature of 
ex parte statements by him, not bind- 
ing on his employer, and obnoxious 
to the rule against presumption of 
truth of self-serving declarations 
tendered by a party, and forbidding 
one to be a witness for himself. 
Pfaelzer v. Gassner, 116 NYS 15. 

[b] Entries made in’the course of 
‘business by a deceased partner are 
not admissible in evidence in a Suit 
by the surviving partner against a 
debtor of the firm. Romer v. Jaeck- 
sch, 39 Md. 585. t 

33. U. S.—Central Commercial Co. 
v. Jones-Dusenbury Co., 251 Fed. 13, 
163 CCA 263; Stockyards Nat. Bank. 
vy. Towner First Nat. Bank, 249 Fed. 
421, 161 CCA: 395. 


Ill.— Bechtel v. Marshall, 283 Ill. 
486, 119 NE 619. 

Iowa.—Whinnery v. Cundiff, 150 
NW 659. 

Kan.—Robertson Vv Ridenour- 


Baker Grocery Co., 100 Kan. 133, 163 
P 655; Severy State Bank v. Gragg, 
98° Kan. 318, 158 P 41. 

La.—Parkerson’s Succ., 141 La. 511, 
75 S 225; Shea v. New Orleans Sew- 
erage, etc., Bd. 124 La. 299, 50 S 
166. 

Mich.—Davis v. Ruttars, 201 Mich. 
244, 167 NW 889. 

Mo.—Miller v. People’s Sav. Bank, 
(A.) 204 SW 37; Schwall v. Higgins- 
ville Milling Co., 195 Mo. A. 89, 190 
SW 959. 


Or.—Gleason v. Denson, 65 Or, 199, 
132 P 580. 

S. D.—Muschelwicz v. Tidrick, 167 
NW 499. 


Wash.—Chase v. Olmsted, 93 Wash. 
306, 160 P 952. 

[a] Reports of the labor and ma- 
terials going into,a large public im- 
provement, made with a view of 
keeping a true record, may be ac- 
cepted by the court as correct, ex- 
cept as to items specially objected to 
by the adverse party. Shea v. New 
Orleans Sewerage, etc., Bd., 124 La. 
299, 50 S 166. 

[b] To show embezzlement.—In 
an action on the bond of the cashier 
of a bank the books of the bank have 
been held competent to show his em- 
bezzlement and the amount thereof, 
it being shown that all the entries 
which the evidence indicates were 
false were made by him, and it be- 
ing proved by whom the entries were 
made in the books, and each of the 
persons who made entries’ there- 
in, except the cashier, who was a 
fugitive from justice, and another 
person, who was dead, having testi- 
fied that the entries made by them 
were correct, and all the _ entries 
made by the deceased person being 
shown to have been made in the reg- 
ular course of business and many of 
them being shown to be correct. Pike 
State Bank y. Brown, 96 App. Div. 
441, 89 NYS 381 [aff 184 N. Y. 517 
mem, 76 NE 1109 mem]. 

a4. U. S.—Pineland Club v. Sand- 
ers, 214 Fed. 85, 130 CCA 612; Pine- 
land Club v. Robert, 213 Fed. 545, 
130 CCA 125; Wisconsin Steel Co. v. 
Maryland Steel Co., 203 Fed. 403, 121 
CCA 507; Barber Asphalt Pav. Co. v. 
Horty-Second Street, etc., R. Co., 180 
Fed. 648, 103 CCA 614 [rev 175 Fed. 
154]; Reyburn v. Queen City Sav. 
Bank, etc., Co., 171 Fed. 609, 96 CCA 
373 [aff 163 Fed. 597]. 

Ala.-—Sharp v. Blanton, 194 Ala. 
460, 69 S 889; Childress v. Smith- 
Echols-Burnett Hardware Co., 162 
Ala, 371, 50 S 322; Murray v. Dickens, 
149 Ala. 240, 42 S 1031; McGrath v. 
Stein, 148 Ala. 370, 42 S 454; Ala- 
bama Constr. Co. v. Wagnon, 137 Ala. 
388, 34 S 352; Bolling v. Fannin, 97 
Ala. 619, 12 S 59; McDonald v. 
Carnes, 90 Ala. 147, 7 S.919: Dis- 
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mukes v. Tolson, 67 Ala. 386; Lamp- 
kin v. Thomas, (A.) 79 S 156; Thomp- 
son v. Cole, 6 Ala. A. 208, 60. S 556; 
Western Newspaper Union v. Judson, 
ieAjalcA. 615,55 S 1026; 

Ark.—Bush v. Taylor, 136 Ark. 554, 
207 SW 226; St. Louis, etc., R. Co. v. 
Murphy, 60 Ark. 333, 30 SW 419, 46 
AmSR 202. Contra Burr v. Byers, 10 
Ark. 398, 52 AmD 239. 

Cal.—Schalich v. Bell, 173 -Cal. 773, 
161 P 983; White v. Whitney, 82 Cal. 
163, "22. 'P 1isss Roche’ vy. (Ware, 71 
Cal. 375, 12 P 284, 60 AmR 539; Car- 
roll v. Storck, 57 Cal. 366; Caulfield 
v. Sanders, 17 Cal. 569; Caldwell v. 
McDermit, 17 Cal. 464; Severance vy. 
Lombardo, 17 Cal. 57; Landis v. 
Turner eta acale oon lua MN raner Vie 
Stewart, 7 Cal. 186; Lubert v. Chau- 
biteaus pan. Cal, 2458, 538 Amb) 7415 
Schneider v. Oakman Cons. Min. Co., 
(A.) 176 -P 177; San Francisco Mer- 
cantile Trust Co. y. Doe, 26 Cal. A. 
246, 146 P6925; Campbell v. Rice, 22 
Cal. A. 784, 186 P 512; Reid v. War- 
ren impr Con 1 Cala Ay 746, 121) 
694; Meridian Oil Co. v. Dunham, 5 
Cal. A. 367; 90 PR. 4698 idole va San 
Francisco Constr. Co., 1 Cal. A. 92, 81 
P 665. 

Conn.—Smith v. Law, 47 Conn. 421; 
Bradley v. Goodyear, 1 Day 104. 

Del. — Middletown People’s Nat. 
Bank v. Rhoades, 28 Del. 65, 90 A 
409; G. W. Baker Mach. Co. v. Jedel, 
26 Del. 114, 80 A 635; Cannon v. Kin- 
ney, 3 Del. 317; Rowland y, Burton, 
2 Del. 288. 

Fla.—Dunbar v. Wright, 20 Fla. 
446; Robinson y. Dibble, 17 Fla. 457; 
Hooker v. Johnson, 6 Fla. 730; Grady 
vy. Thigpen, 6 Fla. 668. But com- 
pare Higgs v. Shehee, 4 Fla. 382 (de- 
cided prior to statute making books 
of account admissible). 

Ga.—Columbus Third Nat. Bank v. 
Strauss; 135\ Ga. 324, 69 SH 482; 
Gray v. Joiner, 127 Ga. 544, 56 SH 
752; Blackshear y. Dekle, 120 Ga. 
766, 48 SE 311; Martin v. Fyffe, Dudl. 
16; Shields v. Carter, 22 Ga. A. 507, 
96 SE 330; Harper v. Hammond, 13 
Ga, A. 238, 79 SE 44; May v. Mc- 
Carty, 11 Ga. A. 454, 75 SE 672; Pat- 
terson v. Lenox Bank, 8 Ga. A. 492, 
70 SE 77; Tifton, ete., R. Co. v. But- 
ler, 4 Ga. A. 191, 60 SE 1087; Bush 
v, Fourcher, 3 Ga. A. 43, 59 SEH 459. 

Ill—New Boston Presb. Church 
v. Emerson, 66 Ill. 269; Boyer v. 
Sweet, 4 Ill. 120; Wait v. Wenks, 186 
Ill. A. 296; Robertson y. Carlson, 181 
Ill, A. 251; Ryan Car Co. v. Gardner, 
154 Ill. A. 565; Drieske v. Jones, etc., 
Co.,, 133° Til. Ay 572: Carlick wv. Mu= 
tual Loan, etc., Assoc., 129 Ill. A, 
402; Wright v. Charbonneau, 122 III. 
A. 52; Daniel Forbes Co. v. Leonard, 
119 Ill. A. 629; Telford v. Howell, 
TVG RTI A. 83 fart (220 DNs 52.7 NE 
82]; Richardson y. Benes, 115 Ill. A. 


5382; EF. H. Hill Co. v. Sommer, 55 
Til. A. 345. 
Ind.—Place v. Baugher, 159 Ind. 


232, 64 NE 852; Fleming v. Yost, 137 
Ind. 95, 36 NE 705; Marks v. Box, 54 
Ind. A. 487, 103 NE 27, 38 [cit Cyc]; 
Dodge v. Morrow, 14 Ind. A. 534, 41 
NE 967, 48 NE 153; Wilber v. Scherer, 
13 Ind. A. 428, 41 NE 837. 

Towa.—Whinnery v. Cundiff, 150 
NW 659; Trainor v. Robyn, 164 Iowa 
508, 146 NW 450; Levi v. Levi, 156 
Iowa 297, 186 NW 696; Jones v. Gen- 
eral Constr. Co., 150 Iowa 194, 129 
NW 830; Milhollen v. A. Y. McDon- 
ald, ete., Mfg. Co., 137 Iowa, 114, 112 
NW 812. 


Kan.—Richolson v. Ferguson, 87 
eat 411 124" PP 7360, 40. LRANS 
Ky.—Swan-Day Lumber Co. v. 
Doling, 148 Ky. 482, 146 SW 746; 
Taylor County v. Campbellsville 


Bank, 145 Ky. 389, 140 SW 680; W 
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book rule’’ is that the books of account of a party 
are admissible as evidence of goods sold and de- 
livered or services performed.** 
inally sanctioned because the common-law rule, ren- 


The rule was orig- 


W. Woodruff Hardware Co. v. Wen- 
der Blue Gem Coal Co., 141 Ky. 210, 
132 SW 401; Hill v. Hill, 122 Ky. 681, 
92 SW 924, 29 KyL 201; Bailey v. 
Thompson, 8 Ky. Op. 280. 
Me.—Clark v. Perry, 17 Me. 175. 
Mass.—Lyman v. Brooks Co. v 


Wilson, 218 Mass. 205, 105 NE 607; 
American Locomotive Co. v. Ham- 
blen, ' 217 Mass. “513,-'205 “NE 872; 


Sharon First Bapt. Church v. Har- 
per, 191 Mass. 196, 77 NE 778; Pratt 
v. White, 1322 Mass. 477; Mathes v. 
Robinson, 8 Metc. 269, 41 AmD 505, 
Faxon v. Hollis, 13 Mass. 427; Prince 
v. Smith, 4 Mass. 455; Cogswell v. 
Dolliver, 2 Mass. 217, 3 AmD 45. 
Mich.—Davis v. Buttars, 201 Mich. 
244, 167 NW 889; Peo. v. Traves, 188 
Mich. 415, 154 NW 120; Mally v. Ex- 
celsior Wrapper Co., 181 Mich. 568, 
148 NW 4438; Smaltz v. Newhof, 178 
Mich. 500, 506, 144 NW 853 [cit Cyc]; 
Austin v. Hayden, 176 Mich. 331, 142 
NW 563; Gelder v. Welsh, 169 Mich. 
490, 185 NW 280; Piowaty v. Shel- 
don, 167 Mich. 218, 132 NW 517, Ann 
Cas1913 610; Kuennan y. U. S. Fidel- 
ity, ete., Co., 159 Mich. 122, 123 NW 
799; In re Bresler, 155 Mich. 567, 119 
NW 1104; Nolan v. Garrison, 151 
Mich. 138, 115 NW 58; Baxter v. 
Reynolds, 112 Mich. 471, 70 NW 
1039; Seventh-Day Adventist Pub. 


Assoc. v. Fisher, 95 Mich. 274, 54 

NW .759; Montague vy. Dongan, 68 

Mich. 98, 3& NW 840. 
Minn.—Sodergren v. Nelson, 131 


Minn. 466, 155 NW 760; Itasca Cedar, 
ete., Co. v. McKinley, 124 Minn. 183, 
144 NW 768, 1135; Wilkins v. Sublette, 
111 Minn. 339, 126 NW 1089; Coleman 
v. Retail Lumberman’s Ins. Assoc., 
76 Minn. 31, 79 NW 588; Johnson vy. 
Morstad, 63 Minn. 397, 65 NW 727. 
Mo.—Anchor Milling Co. vy. Walsh, 
108 Mo. 277, 18 SW 904, 32 AmSR 600 
[dist Hissrick v. McPherson, 20 Mo. 
310 (where a different rule was laid 
down on common-law prinhciples)]; 
Miller y. People’s Sav. Bank, (A.) 204 
SW 387; Jackson County Light, ete., 
Co. v. Independence, 188 Mo: A. 157, 
175 SW 86; Bentley v. Bentley, 185 
Mo. A. 586, 172: SW 486; Schmidt v. 
Lightner, 185 Mo. A: 546, 172. SW 
483; Doherty v. Doherty, 155 Mo. A. 
481, 184 SW 1112; Gardner y. Spring- 
field Gas, ete., Co., 154 Mo. A. 666, 
135.-SWw -1023: B. Roth “Took.Co, v. 
Champ Spring Co., 146 Mo. A, 1, 123 
SW 513; Morrow v. Missouri Pac. R. 
Co., 140 Mo. A. 200, 123 SW 1034; 
Avery v. Tucker, 137 Mo. A. 428, 118 
SW. 672; Afflick v. Streeter, 136 Mo. 
A. 712, 119 SW 28; Wagoner Under- 
taking Co. v. Jones, 134 Mo. A. 101, 
114 SW 1049; Wright v. Chicago, etc., 
a CO. eat LEG MO. Ae 892) 04 SS Vs 
Nebr.—Armstrong Clothing Co. v. 
Boggs, 90 Nebr. 499, 133 NW 1122, 
AnnCasi1913A 966; Sheridan Coal Co. 
v. C. W. Hull-Co., 87 Nebr. 117, 127 


NW 218, 138 AmSR 485; Cather v. 
Damerell, 4 Nebr. (Unoff.) 490, 99 
NW 35. 


~N. H.—Roberts v. Claremont Power 
Co., 78 _N. H. 491, 102 A 537; Hutch- 
ins v. Berry, 75 N. H. 416, 75 A 650; 
Sheehan v. Hennessy, 65 N. H. 101, 
18 A 652; Bailey v. Harvey, 60 N. H. 
152; Snell v. Parsons, 59 N. H. 521; 
Dodge v. Moss, 3 N. H. 232; Hastman 
Vv. Moulton, 3°ON.. El. 156; 

N. J.—Benoliel v. Homac, 87 N. J. 
L. 375, 94 A 605; Howard v. Moore, 
194 IN. Jia) La. “329, 75. A435") Corkran 
v. Rutter, 76 N. J. L. 375, 69 A 954 


’ 


Wilson v. Wilson, 6 N. J. L. 95; 
Rush v., Hance, 3. N. J. L.. 860; 
Schlicher v. Whyte, 74 N. J. Eq. 839, 
(i PONE Ree 


.N. M.—Di Palma vy. Weinman, 16 
N.’ M. 302, 121 °P 38. 
N. Y.—Smith v. Rentz, 131 N. Y. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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dering parties and interested persons incompetent 
to testify in their own behalf,*> required such an 
exception in order to prevent a failure of justice, 
since the business of tradesmen was often carried 
on without clerks on whose testimony they might 
rely, and since many of their transactions, on ac- 
count of their variety and minuteness, were neces- 
sarily not in the presence of witnesses;3* but the 
statutory rule permitting parties and interested per- 
sons to testify in their own behalf,®7 does not abro- 
gate the rule under discussion, so that even where 
parties are competent as witnesses they may never- 


theless introduce their books of 
dence. 


169, 30 NE 54, 15 LRA 188; West 
emVett a ey Ser) INI Yawn 6205 maid, INCE 
450; Wallabout Bank v. Peyton, 123 
App. Div. 727, 108 NYS 42; Van Name 
Vea panber,,. JLo App, Div. odo. 100 
NYS 987; Hodnett v. Gault, 64 App. 
Div. 163, 71 NYS 831;. Bentley v. 
Falker, 24 App. Div. 560, 49 NYS 
691; Burke v. Wolfe, 38 N. Y. Super. 
263; Ehrlich v. Levine, 83 Misc. 136, 
144 NYS 818; Young v. Luce, 21 NYS 


nae Vosburgh vy. Thayer, 12 Johns. 
N. C.—Wilkins-Ricks Co. v. Mc- 
Pa GON. Os ODS ISO Sano OZ: 
Brantley v. Marshbourn, 166 N. C. 
A are aitoy eM 
N. D.—State v. Gordon, 32 N. D. 


31, 155 NW 59, AnnCasi918A 442; 
Farmers’ Co-op. El. Co. v. Medhus, 
30 N. D. 251, 152 NW 352. 

Oh.—Kugler v. Wiseman, 20 Oh. 
361; Miller v. Mclean, 31 Oh. Cir. 
Cure: 

Okl.—Navarre v. Honea, 41 Okl. 
480, 1389 P 310; St. Louis, etc., R. Co. 
v. Zickafoose, 39 Okl. 302, 135 P 406; 
California Pacific Mut. L. Ins. Co. v. 
O’Neil, 36 Okl. 792, 130 P 270; Se- 
curity State Bank v. Fussell, 36 Okl. 
527, 129 P 746; First Nat. Bldg. Co. 
v. Vandenberg, 29 Okl. 583, 119 P 
224; Missouri, ete., R. Co. v. Walker, 
OU EO KI e S49. ce Pll MOOI 

Or.—McLeod v. Despain, 49 Or. 
536, 90 P 492, 92 P 1088, 124 AmSR 
1066, 19 LRANS 276. 

Pa.—In re Gillingham, 220 Pa. 353, 
69 A 809; Pallman v. Smith, 135 Pa. 
188, 19 A 891; Curren v. Crawford, 4 
Serg. & R. 3; Poultney v. Ross, 
Daly 2ssie less ved, ii sv Groschi™ ve 
Trexler, 66 Pa. Super. 485; Garrison 
v. Van Luven, 57 Pa. Super. 418; 
Philadelphia v. Tradesmen’s Trust 
Cor, 183" (Pa. Super. 2865. Moore yy. 
Rohrbacker, 30 Pa. Super. 568; Fore- 
man’s Est., 20 Pa. Co. 627. 

R. I.—Ribas v. Revere Rubber Co., 
37_Ri 1. 8189, 91 A 583 Cargill’ ve At- 
wood, 18. R. I. 303, 27 A 214. 

S."C.—Smith' ‘vy. Smith, 105 >S. C. 
393, 89 SE 1032; Crosland Co. v. 
Pearson, 86 S. C. 318, 68 SE 625; Sea- 
board Air Line R. Co. v. Railroad 
Comrs., 86 S. C. 91, 67 SE 1069, 138 
AmSR 1028; McMillan v. Insurance 
Co. of North America, 78 S. C. 433, 
58 SE 1020, 1135; Thomas v. Dyott, 
LOSS VCORE 1s 6e" Lamb. we bart. 1 
Ss. Cc. L. 105; Spence v. Sanders, 1 
Se GC: Hn 1192 7oster ve Sinkler, 1 
Ss. Cc. L. 40; Thomson v. Porter, 23 
S. C. Eq. 58, 53 AmD 653. 

S. D.—Muschelwicz v. Tidrick, 167 
NW 499; Schmidt v. Scanlan, 32 S. D. 
608, 144 NW 128; Mead v. Mead, 28 
S. D. 131, 132 NW 701. 

Tex.—Burleson v. Goodman, 32 Tex. 
229: Missouri Pac. R. Co. v. Johnson, 
7 SW 888; Scruggs v. E. L. Woodley 
Lumber Co., (Civ. A.) 179 SW 897; 
Cocke v. New Era Gravel, etc., Co., 
(Civ. A.) 168 SW 988; Missouri, etc., 
R. Co., ete., v. Patterson, (Civ. A.) 
164 SW 442; Ripley v. Ocean Acc., 
ete., Corp., (Civ. A.) 146 SW 974; 
W. T. Wilson Grain Co. v. Central 
Nat. Bank, (CiviwrieA.) 139 SW 
996; Southwestern Tel., etc., Co. v. 
Pearson; (Civ. A.) 1387 SW Taio 
Bouldin v. Atlantic Ricemills Co., 
(Civ: A.) 86 SW 795; Atchison, etc., 


In actions by or against the representa- 
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Res geste. 


account in evi- 


Raw COw Ve Williams eos) Lex, Oly. vA. 
405, 86 SW 38. 

Vt.—Stockwell v. Stockwell, 105 A 
30; Smythe y. Central Vermont R. 
Co., 88) Vt. 59; 90 A. 901; New York 
American Surety Co. v. Gaskill, 85 
Vt. 358, 82 A 218; Taplin v. Marcy, 
81 Vt. 428, 71 A 72; Gleason v. Kin- 
Nney,165+Vt., 560, 27 A208; 

Wash.—Blom v. Blom Codfish Co., 
71 Wash. 41, 127 RP 596; Lawn, y. 
Prager, 67 Wash. 568, 121 P 466; 
Robertson v. O’Neill, 67: Wash. 121, 
120 P 884; Minneapolis Steel, etc., Co. 
v, Adtna Indemn. Co., 56 Wash. 699, 
106 P_160; Cascade Lumber Co. v. 
/Hitna Indemn. Co., 56 Wash. 503, 106 
JE. TAN SNSE 

W. Va.—Di Bacco y. Benedetto, 81 
W. Va. 84, 95 SEH 601; Deitz v. Mc- 
Vey, 77 W. Va. 601, 87 SE 926; Cham- 
bers v. Great State Council, I. O. R. 
M., 76 W. Va. 614, 86 SE 467; Park- 
ersburg, etc., Sand Co. v. Smith, 76 
W. Va. 246, 85 SE 516, AnnCas1918E 
449; Griffith v. American Coal Co., 75 
ws Va. 686, 84 SE 621, LRA1915F 

Wis.—Betts v. Stevens, 6 Wis. 400. 

Wyo.—Lewis v. England, 14 Wyo. 
128, 82 P 869, 2 LRANS 401. 

Can.—Miller v. White, 16 Can. S. 


C. 445. 
Que.—Resther y. Matte, 13 Que. 
KB: F198) 


Ont.—Clergue v. Plummer, 38 Ont. 
L. 54, 11 OntWN 85 [rev 37 Ont. L. 
aaa 10 OntWN 356, and aff 12 OntWN 

“The authorities are numerous 
which hold that books containing en- 
tries made by those whose duty it 
was to make them in the usual course 
of business are competent evidence 
when other requisites are sufficiently 
established.” MeGoldrick vy. Trap- 
hagen, 88 N. Y. 334, 338. 

“The rule that a party cannot in- 
{roduce his own statements in his 
favor is subject to the exception that 
he may introduce books of account, 
kept in the regular course of busi- 
ness, upon identification of the ac- 
count by the persons who made and 
entered the transactions there re- 
corded. But where the person who 
made the sale or other transaction 
and entered it is dead, or is for any 
other cause unavailable as a witness, 
on the principle of necessity, the 
pooks may be introduced upon the in- 
troduction of the best available proof 
of their verity.” Seaboard Air Line 
R. Co. v. Railroad Comrs., 86 S. C. 91, 
938, 67 SE 1069, 138 AmSR 1028. 

[a] Admitted to refresh witness’ 
memory.—Wilbur vy. Scherer, 13 Ind. 
A. 428, 41 NE 8387. 

{b] In a joint suit by two co- 
plaintiffs, a book of accounts charg- 
ing defendant with work done and 
money paid is inadmissible where it 
does not purport and is not shown to 
be the bock of both plaintiffs, but 
shows dealings between defendant 
and one plaintiff only. Hansen v. 
Kirtley, 11 Iowa 565. 

35. See Witnesses [40 Cyc 2244]. 

36. Pratt v. White, 132 Mass. 477; 
Smith v. Rentz, 131 N. Y. 169, 30 
NE 54, 15 URA 138; Molony v. Ben- 
ners, 3 Grant (Pa.) 233; Lonergan v. 
Whitehead, 10 Watts (Pa.) 249; Mis- 
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- tives, survivors, or successors in title or interest 
of persons who are deceased and incompetent, the 
fact that the adverse party would be incompetent 
under statute to testify as to transactions or com- 
munications with the decedent or the incompetent,?® 
does not preclude his introducing his account books 
in evidence and accompanying his offer with his 
suppletory testimony;*° and in some jurisdictions 
statutes have been enacted expressly permitting 
proof of book entries under such circumstances.‘ 

In some cases it has been considered 

that book entries are a part of the res geste of the 

transaction to which they relate and are admissible 
for that reason,*? but it has also been asserted that 


souri Pac. R. Co. vy. Johnson, (Tex.) 
7 SW 838. 

37. See Witnesses [40 Cyc 2256]. 

88. Petit v. Teal, 57 Ga.\145, 148; 
Swain v. Cheney, 41 N. H. 232; Smith 
v. Smith, 163 N. Y. 168, 57 NE 300, 52 
LRA 545; Smith vy. Rentz, 131 N. Y. 
169, 30 NE 54, 15 LRA 138; Stroud 
v. Tilton, 4 Abb. Dec, (N. Y.) 324, 3 
Keyes 139; Tomlinson y. Borst, 30 
Barb. (N. Y.) 42 [disappr Sickles v. 
Mather, 20 Wend. 72, 32 AmD 521]. 
See also cases supra note 34. 

“Where the person who made the 
book is or can be examined, the 
reason for admitting the book at all 
is much abated in force. Still, as a 
party to the suit, though competent, 
is, nevertheless, liable to be dis- 
counted by the jury in credibility, 
by reason of his interest, and as his 
books may tend to support his credit, 
there may be use for them for that 
purpose; and for that purpose, if 
for no other, there yet may be reason 
to admit them. We incline to think 
sor’) wy Betit: va Meal, wsupras 

39. See Witneses [40 Cyc 2260]. 

40. Colo.—Haines y. Christie, 28 
Colo. 502, 66 P 883. 

Fla.—Lewis v. Meginniss, 30 Fla. 
419, 12 S 19; Belote vy. O’Brian, 20 


Fla. 126. 
27) Tike AS 


Ill.—Alling v. 
595. 
i MaseaatPo ter v. Booth, 2 Allen 
oF 
Miss.—Bookout  v. 
Miss, 378, 


Brazee, 


Shannon, 59 


N. H.—Snell vy. Parsons, 59 N. H. 
521. 
sone Y.—Young v. Luce, 21 NYS 


ShuerBentley, v. Hollenback, Wright 
Pa.—White’s Estate, 11 Phila. 100. 


16 


R. I.—Cargill vy. Atwood, 18 R. I. 
3038, 27 A 214. 

Wasn.—Sanborn v. Dentler, 97 
Wiashan 149.5) 166524762 . Ah’) OW ove 


Furth, 13 Wash. 550, 43 P 639. 

Ont.—Ffurner._ v. Dewan, 41 U. C. 
QB es6is 

[a] Verification by party’s wife.— 
Where the wife of a person incom- 
petent to testify by reason of the 
death of the adverse party to the 
transactions in question testifies to 
the correctness and genuineness of 
her hushband’s books of account, con- 
taining entries against such decedent, 
such books should be admitted in 
evidence. Martin v. Scott, 12 Nebr. 
42, 10 NW 5382. 

41. Estes v. Jackson, 53 SW 271, 
21 KyL 859; Freeman y. Deer, 14 
KyL 813; Post v. Kenerson, 72 Vt. 
341, 47 A 1072; Gleason vy. Kinney, 
65 Vt. 560, 27 A 208; Hunter v. Kit- 
tredge, 41 Vt. 359. 

42. Ga.—Reviere y. Powell, 61 Ga. 
30, 34 AmR 94. 

Ill.—Wiggins v. Wilson, 123 Ill. 
A, 663. 


Ind.—Fleming y. Yost, 137 Ind. 95, 
36 NE 705. 

Mo.—Robinson vy. Smith, 111 Mo. 
205,17 20. Sw, 629; 33. .AmSR ,510; 
Anchor Milling Co. v. Walsh, 108 
Mo. 277, 18 SW 904, 32 AmSR 600. 

N. H.—Batchelder y. Sanborn, 22 
N. H. 325. 
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the shopbook rule is not founded on the principle 
that the entries are part of the res geste, but on 
necessity,*® and certainly the res geste rule is not 
applicable to a mere entry of a fact by a party apart 
from any act which it is calculated to elucidate.** 
Some of the cases proceed 
on the theory that account books are in the nature 
of secondary evidence, which are admissible only 
after it is made apparent that it is not within the 
power of the party to produce better evidence,*® 
but it has been said on the other hand that the use 
of one’s own books, verified by his oath, is not sec- 


Secondary evidence. 


Pa.—Molony v. Benners, 3 Grant 
233. 

[a] Thus a party’s shopbooks may 
be admitted as a part of the res 
geste for the purpose of explaining 


the character of the party’s posses- 


sion of goods. Welch v. Cooper, 8 
Pa. 217- 
43. Sharp v. Blanton, 194 Ala. 460, 


69 S 889 (such evidence is the best 
available after the death of the per- 
son who made the entries). 

44. Leighton v. Sargent, 31 N. H. 
119, 64 AmD 3238; Batchelder v. San- 
born, 22 N. H. 325. 

45. Cal.-—Severance v. Lombardo, 
17 Cal. 57; Landis v. Turner, 14 Cal. 
Hilo. 

Del.—Remington Mach. Co. v. Wil- 
mington Candy Co., 22 Del. 288, 66 
A 465. 

Ga.—Bracken v. Dillon, 64 Ga. 243, 
37 AmR 70; Slade v. Nelson, 20 Ga 
365. 


Me.—Dwinel v. Pottle, 31 Me. 167. 

Miss.—Bookout v. Shannon, 59 
Miss. 378; Moody w Roberts, 41 
Miss. 347. 

N. Y.—Tomlinson v. Borst, 30 
Barb. 42. 

Or,—Raski'y. “Wise, 56°"Or. 72, 
107 P 984. 


Pa.—Corr v. Sellers, 100 Pa. 169, 
45 AmR 370. 
Ss. C.—Thomas v. Dyott, 10 S. C. L. 


186; Pelzer v. Cranston, 13 S. C. L. 
328. 

Tenn.—Neville v. Northcutt, 7 
Coldw. 294. 

Tex.—Werbiskie v. McManus, 31 
Tex. 116. 

Utah.—Shepherd y. Denver, etc., 


R. Co., 45 Utah 295, 317, 145 P 296. 
Wash. —Hull v. Seattle, etc., ar. Co., 
60 Wash. 162, 166, 110 P 304. 
Que. —Garth v. Montreal Park, etc., 
R. Co., 18 Que. Super. 463. 
' “Books of account have themselves 
always been regarded as a species of 
secondary evidence, admissible in 
favor of the party keeping them, be- 
eause of the necessities of the case; 
not because they were the best evi- 


dence of the transactions recorded 
in them.” Hull v. Seattle, etc, R. 
Co., supra. 


“The further general rule in such 
respect is that, before such entries 
are admissible, it is essential to fur- 
ther show that the entrant was dead, 
insane, permanently beyond the 
jurisdiction of the court, or was 
otherwise unavailable as a witness; 
or, as some of the authorities and 
cases say, if living and present at 
the trial and called to give testi- 
mony, had forgotten the facts en- 
tered and thus was unable to recall 
them or to revive his memory by 
looking at the entry, but, neverthe- 
less, was able by his oath to authen- 
ticate it and to testify that it was 
made by him at or near the time of 
the transaction, in the due or regular 
course of his duty or business, and 
that he then had knowledge of the 
facts entered and correctly entered 
and recorded them, or that he would 
not have made the entry if it had 
not been true” Shepherd y. Denver, 
etc., R. Co., supra. 

46. Mathes v. Robinson, 8 Metc. 
(Mass.) 269, 271, 41 AmD 505 (where 
the court added: “It is original, but 
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ness.*° 
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feeble and unsatisfactory evidence’’). 

47. Smith vy. Williams, Comb. 247, 
90 Reprint 457; Sikes v. Marshal, 2 
Esp. 705; Crouch v. Drury, 1 Keb. 
27, 83 Reprint 790; Lefebure v. Wor- 


den, 2 Ves. 54, 28 Reprint 36; Glynn | 923, 


v. Bank of England, 2 Ves. 38, 28 Re- 
print 26. 

48. Parkerson’s Succ., 141 La, 511, 
75 S 225; Lyons v, Teal, 28 La. Ann. 
592; Porche vy. Le Blanc, 12 La. Ann. 
778; Flower v. Downs, 6 La. Ann. 
538; Kendall y. Bean, 12 Rob. (La.) 
407; Martinstein vy. His Creditors, 8 


Rob. (La.) 6; Herring v. Levy, 4 
Marts N.S.) Gag.) 7886. Johnston) ve 
Breedlove, 2 Mart. N. S. (La.) 508; 
Cavelier v. Collins, 3 Mart. (La.) 


188; Deland Min., etc., Co. v. Hanna, 
112° Md. 523,776. "Ay 7850, 136) AmSR 
404; Gill v. Staylor, 93 Md. 453, 49 
A 650; Stallings v. Gottschalk, 77 Md. 
429, 26 A 524; Romer vy. Jaecksch, 39 
Md. 585; Atwell v. Mayhew, 6 Ma. 
10, 61 AmD 294; Whiteford v. Burk- 
myer, 1 Gill (Md.) 127, 39 AmD 640; 
Owings v. Law, 5 Gill & J. (Md.) 
134; Ogden Packing, etc., Co. v. 
Tooele Meat, etc., Co., 41 ‘Utah 92, 
124 P 333. 

[a] Partnership books.—Entries 
made in the course of business by a 
deceased partner are not admissible 
in evidence in an action by the sur- 
viving partner against a debtor of 
soe firm. Romer v. Jaecksch, 39 Md. 

85. 

49. Stallings v. Gottschalk, 77 Md. 
429, 26 A 524; Bulloch vy. Hurter, 44 
Md. 416. 

Refreshing memory generally sec 
Witnesses [40 Cyc 2447]. 

50. U. S.—Pabst Brewing Co. v. E. 
Clemens Horst Co., 229 Fed. 913, 144 
CCA 195; Phillips vy. U. S..201 Fed. 
259, 120 CCA 149; U. S. v. Brown, 
4 Cust. A. 102. 

Ala.—Western Union Tel. Co, v. 
Hawkins, 14 Ala, A. 295, 70 S 12; 
Sharp v. Blanton, 194 Ala. 460, 69 S 
889; Beitman v. Birmingham Paint, 
OLCs ;\COsgn Lbs sAla.anoko. wO4enS 600: 
North Birmingham Lumber Co. vy. 
Sims, 157 Ala. 595, 48 S 84; Murray 
v. Dickens, 149 Ala. 240, 42 S 1031; 
Callaway v. Gay, 148 Ala. 524, 39 S 
Zils) INVA CON AV eVES CAMs) yCA. Meow Less 
924; Stewart v. Harris, 6 Ala. 518, 
60 S 445; Southern R. Co. v.- Cortner, 
3 Ala. A. 400, 58 S 84, 

Ark.—Hall Bros. Co. vy. Johnson, 
111 Ark. 598, 164. SW 278; Chicago 
mill, etc., Co. v. Osceola Land Co., 94 
Ark. 183, 126 SW 380; Atkinson v. 
Burt, 65 Ark. 316, 53 SW 404. 

Cal.—Chan Kin Sing v. Gordon, 
171 Cal. 28, 151 P 657; Watrous v. 
Cunningham, 71 Cal. $0,' 11 P 811s 
Heyneman v. Dannenberg, 6 Cal. 376, 
65 AmD 519; Chandler v. Robinett, 
21 Cal. A. 333, 1381 P 891. 


Colo.—Temple v. Magruder, 36 
Colo. 390, 85 P 832. 

Conn.—Wilcox v. Downing, 88 
Conn. 368, 91 A 262. 

Fla.—Lewis v. Meginniss, 30 Fla. 
419, 12 S 19. 

Ga.—Whitton v. Entrekin, 12 Ga. 


A. 186, 76 SE 1077; Lester-Whitney 
Shoe Co. y. Oliver Co. 1 Ga. A. 244, 
58 SE 212. 

Tll.—Kirby v. Watt, 19 Ill. 393; 
Minor v. Lynch, 185 Ill. A. 86; Rob- 
ertson v. Carlson, 181 Till. A, 251; 
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ondary evidence, nor is it necessary to its admis- 
sion first to show the loss of other evidence.*® 

The rule has been repudiated in England,*” and 
in a few jurisdictions in this country;** but even 
where the books are excluded as direct evidence 
they are admitted to refresh the memory of a wit- 


(2) Requisites to Admissibility—(a) 
In order that the books of a party 
may be received in his favor, a foundation must be 
laid by proof of their character, authenticity, cor- 
rectness, and regularity,°° unless the adverse party 


Osgood v. Poole, 165 Ill. A. 63; John- 
son Coal Co. v. Forceade, 136 Ill. A. 
21; Baird v. Hooker, 8 Ill. A. 306. 

Iowa.—Kossuth County State Bank 
v. Richardson, 132 Iowa 370. 106 NW 
109 NW 809; Arney’ v. Meyer, 
96 Iowa 395; 65 NW 337; U. S. Bank 
v. Burson, 90 Iowa 191, 57 NW 705; 
Security Co. v. Graybeal, 85 Iowa 
543, 52 NW 497, 39 AmSR 311. 

Kan.—St. Louis, ete; RI Cover, 
Thirwell, 88 Kan. 275, 128 P 199. 

Ky. —Montgomery County v. Bean, 
82 SW 240, 26 Kyl 568. 

Md.—Crisfield Mar. Bank v. Stir- 
ling, 115 Md. 90, 80 A 736; Hooge- 
werff v. Flack, 101 Md. 371, 61 A 184. 

Mich.—Winnett ‘v. Detroit R. Co., 
171 Mich. 629, 137 NW 539, AnnCas 
1914B 1254; In re Bresler, 155 Mich. 
567, 119 NW 1104. 

Minn.—Vath v. Wiechmann, 138 
Minn, 87, 1683 NW 1028; Wimmer v. 
Key, 87 Minn. 402, 92 NW 228. 

e Miss.—Carter v. Catchings, 48 S 
5b. 

Mo.—Hensgen v. Donnelly, 24 Mo. 
A. 398 


Mont.—Meredith  v. Roman, 48 
Mont. 204, 141 P 643. 
Nebr.—Donner vy. State, 72 Nebr. 


263, 100 NW 305, 117 AmSR 789. 

N. J.—Corkran’ v. Maw lor td-wlNey lie 
L. 195, 71 A 124; Perry v. Lambert, 
BON. aap 4 3 

N. M.—Byerts v. Robinson, 9 N. M. 


427, 54 P 932. 

N. Y—Swan v. Warner, 197 N. Y. 
180, 90 NE 430; Irish v. Horn, 84 
Hun 121, 32 NYS 455; Tomlinson v. 
Borst, 30 Barb. 42; Conklin v. Stam- 
ler, 2 Hilt. 422, 8 AbbPr 395, 17 How 
Pr 3899; Brook y. Levinson, 95 Misc. 
567, 159 NYS 880; Bellows v. Ben- 
der, 87 Misc. 187, 149 NYS 548; Asinof 
v. Kuropotkin, 144 NYS 758; Lowen- 
thal v.'Resnick, 110 NYS 1045. 

Okl.—Seneca Co. v. Doss, 158 P5753 
Jackson v. Moore, 39 Okl. 234, 134 
P, dli4. 

Or.- -Stuart vy. Camp Carson Min., 
etc., Co., 84 Or. 702, 165 P 359; Raski 
v. Wise, 56 Or. 72, 107 P 984. 

Pa.—McKnight v. Newell, 207 Pa. 
562,.57 A 39; Butterweck’s BEst., 4 
He Dist, 563s Haas ihst323 ea. Con 

5. 

Porto Rico.—Welch v. Central San 
Cristobal, Inc., 7 Porto Rico Fed. 268. 

S. C—Seaboard Air Line R. Co. v. 
Railroad Comrs., 86 S. C. 91, 67 SE 
1069, 188 AmSR 1028; Charleston Say. 
Inst. v. Farmers’, etc., Bank, 73 S. C. 
545, 54 SE 216. 

Tex.—Stark v. Burkitt, 103 Tex. 
437, 129 SW 343 [rev (Civ. A.) 120 


SW 939]; Missouri etcss GRavCow Ve 
Morrison, 42 Tex. Civ. A. 598, 94 
SW 173. 


Wis.—Jones v. De Muth, 137 Wis. 
120, 118 NW 542; Bazelon v. Lyon, 
128 Wis. 337, 107 NW 337: Brown v. 
Warner, 116 Wis. 358, 93 NW 17. 

“The original entries made by a 
party himself in his own shop-books, 
are generally held to be admissible 
in evidence in his own behalf. But 
to be admissible, they must have 
been made in the ordine~y course of 
business, contemporaneously with 
the facts to which they relate, and by 
one having personal knowledge of 
the facts; and must further be cor- 
roborated by the testimony of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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admits these matters; and the mere fact that a 
book of accounts has been admitted on a previous 
trial of a case does not dispense with the necessity 
of laying a proper foundation when it is sought to 
introduce it at a subsequent trial.52 But where one 
party offers the account books of his adversary as 
an admission of the latter, proof of correctness and 
regularity is not required.®* 

[S$ 1036] (b) Suppietory Oath. Under ordinary 
circumstances mere proof of handwriting is not suf- 
ficient to admit books of account,®+ but the books 
must be supported by the suppletory oath of the 
party by whom the entries were made.®> The eir- 
cumstances may, however, be such as to render it 
proper to admit the books on mere proof of hand- 
writing, without the suppletory oath of the person 
by whom the entries were made.®* Thus the books 
of account of a deceased person are competent evi- 
dence in favor of his executor or administrator if 
supported by the oath of the personal representa- 
tive,°* or if they are proved by a competent witness 
to be in the decedent’s handwriting ;°* and a similar 
rule is applied where the party since making the 
charges has become insane, the books being offered 
by his guardian.®°® But it has been held that the 
fact that a party whose entries are sought to be in- 
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troduced is absent from the state will not render 
them admissible upon proof of his handwriting.®° 

Partnership books. A member of a partnership, 
who kept the books, is competent to make the sup- 
pletory oath for their admission in evidence.*! 
Where one of several copartners who made the en- 
tries is dead °? or is out of the jurisdiction of the 
court °° the other copartner may swear to the hand- 
writing in the books.®* But if the partner making 
the entry is alive and can be produced his testimony 
only is receivable,°? except where a contrary pro- 
vision is made by, statute.** The books of a part- 
nership have been admitted on the oaths of two part- 
ners who cooperated in making entries,®* but it has 
been held that where partnership books are kept 
partly by one partner and partly by another one 
will not be allowed to testify as to entries made 
by the other, unless he knows that the sales were 
actually made or can show in some other way that 
the entries speak the truth.°8 So also where part- 
nership books were kept, during a part of the time 
involved in the suit by one partner, who did not 
testify, and during the remainder of the time by 
the other partner, whose testimony showed them 
to be incomplete, and no one testified to their cor- 
rectness, they were held inadmissible.*® 


party, if living, or by proof of his|/575; St. Louis, etc, R. Co. v. Zicka-; 86 S. C. 91, 67 SE 1069, 138 AmSR 
handwriting, if dead, or insane, or|foose, 39 Okl. 302, 185 P 406; Jack- | 1028. : 
out of the jurisdiction of the court|son v. Moore, 39 Okl. 234, 134 P 57. Pratt v. White, 132 Mass. 477; 


Lida: 
v. McIntire, 


trying the cause.’ Dismukes vy. Tol- 


Muskogee Electric Tract. 
37 Okl. 684, 133 P 218, 


Co. | Sheehan v. Hennessey, 65 N. H. 101, 


18 A 652; Dodge v. Morse, 3 N. H 


son, 67 Ala. 386, 388. 
“In order to lay the foundation | LRA1916C 351; Missouri, etc., R. Co. | 232. 
for the admission of such evidence|v. Davis, 24 Okl. 677, 104 P 34, 24 58. 


it must be shown that the books in| LRANS 866. 


Ala.—Burton y. Phillips, 161 
Ala. 664, 49 S 848. : 


question are books of account kept 
in the regular course of the busi- 
ness, that the business is of a char- 
acter in which it is proper or cus- 
tomary to keep such books, that the 
entries were either original ‘entries 
or the first permanent entries of the 
transactions, -that they were made at 
the time, or within reasonable prox- 
imity to the time, of the respective 
transactions, and that the persons 
making them had personal knowledge 
of the transactions or obtained such 
knowledge from a report regularly 
made to him by some other person 
employed in the business whose duty 
it was to make the same in_ the 
regular course of business.” Chan 
Kiu Sing v. Gordon, 171 Cal. 28, 
Sis Loy Ba 657, 

[a] Preliminary proof held suffi- 
cient.—Alabama Iron Co. v. Smith, 
155 Ala. 287, 46 S 475; Yick Wo v. 
Underhill; 5 oCaljyAc-519, 90. P 967; 
St. Louis, ete., R:.-Co,. v. Thirlwell, 
88 Kan. 275, 128 P 199; Kansas City, 
etce., R. Co. v. Worsham, (Tex. Civ. 
A.).149 SW 755. 


51. Wise v. Fuller, 11 Ala. A. 427, 
66 S 827. : 
52. lLinberger y. Latourette, 5 N. 


J. L. 949: Brown vy. Williams, (Tex. 
‘Civ, A.) 31 SW~225: 

53. Lindeke v. Scott County Co-Op. 
Co., 126 Minn. 464, 148 NW 459. 

54, Stuart v. Camp Carson Min., 
etc., Co., 84 Or. 702, 165 P 359; Town- 
send v. Coleman, 18 Tex. 418, 20 Tex. 
817. 


55. U. S—Reyburn v. Queen City 
Sav. Bank, ete., Co., 171 Fed. 609, 
96 CCA 373. 


Cal.—Colburn v. Parrett, 27 Cal. A. 
541, 150 P 786. 

Fla.—Hooker v. 6 Fila. 
730. 

Ga.—Whitton vy. Entrekin, 12 Ga. 
A. 186,.76 SE 1077. 


Johnson, 


Ill.— Kirby v. Watt, 19 Ill. 393; 
Sexton v. Brown, 36 Ill. . 281. 

La.—In re Shingle, etc., Co., 118 
Wa) 242,, 42 -S 789. 

Me.—Dwinel. v. Pottle, 31 Me. 
167. 

Okl.—Seneca Co. vy. Doss, 158 P 
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Or.—Stuart v. Camp Carson Min., 
etc.; Co.,384 Orse(02, 265. P1359; 

Porto Rico.—Welch vy. Central San 
Sap one |, Inc., 7 Porto Rico Fed. 

S. C.—Seaboard Air Line R. Co. v. 
Railroad Comrs., 86 S. C. 91, 67 SE 
1069, 138 AmSR 1028. 

Tenn.—Forsee v. Matlock, 7 Heisk. 
ae Neville v. Northcutt, 7 Coldw. 

Tex.—Townsend _ v. 18 
Tex. 418, 20 Tex. 817. 

[a] Sufficiency of oath.—Hooker v. 
Johnson, 6 Fla. 730; Dwinel v. Pottle, 
31 Me. 167; Forsee vy. Matlock, 7 
Heisk. (Tenn.) 421; Neville v. North- 
eutt, 7 Coldw. (Tenn.) 294. 

[b] Right to  cross-examine.— 
“Book entries, made by merchants 
and shop-keepers, in the regular 
course of their business, are admitted 
in evidence from convenience and 
necessity, and the best security which 
the rule furnishes against its fraud- 
ulent abuse is, that they must be sup- 
ported by their oaths; and that were 
useless unless the defendant could 
cross examine them, for that is the 
only means of purging their con- 
sciences. By this rule the merchant 
plaintiff is allowed to be a witness 
for himself, and there is no case in 
which, according to the rules of the 
common law, an ex parte examina- 
tion, where the witness is present 
and in the power of the court, has 
been admitted or allowed as evidence. 
We are, therefore, very clearly of 
opinion that the defendant was 
properly allowed to interrogate the 
plaintiff, as to the delivery of the 
goods.” Clough vy. Little, 37 S. C. L. 
353, 354. 

[c] Oath of party not reauired in 
New York.—Tomlinson v. Borst. 30 
Rarb, 42; Larue v. Rowland, 7 Barb. 
107; Sickles v. Matler, 20 Wend. 72, 
o2) AmD 521; 

56. Leighton vy. Manson, 14 Me. 
208: Muskogee Electric Tract. Co. v. 
McIntire. 37 Okl. 684, 183 P 213. LRA 
1916C 851; Odell v. Culbert, 9 Watts 
& S. (Pa.) 66, 42 AmD 317; Seaboard 
Air Line R. Co. v. Railroad Comrs., 


Coleman, 


ritt, 14 A 212. 


Ark.—St. Louis, ete,, R. Co. v. Mur- 
phy, 60 Ark. 333, 30 SW 419, 46 
AmSR 202; Mathews y. Saunders, 15 
Ark, 255, ‘ 

Conn.—Setchel _ yv. Keigwin, 57 
Conn. 473, 18 A 594; Chase v. Bur- 

Mo.—Milne v. R. Co., 155 Mo. A. 
465, 185 SW 85. 
frie Bushicy v. Buckley, 12 Nev. 

Okl.—Seneca Co. v. Doss, 158 P 575; 
St. Louis, ete., R. Co. v. Zickafoose, 
39 Okl. 302, 185 P 406; Jackson v. 
Moore, 39 Okl. 234, 134 P 1114; Muc- 


| kogee Electric Tract. Co. v. McIntire, 


37, Ok, LRA1916C 
Bil 

Pa.—Dicken v. Winters, 169 Pa. 
126, 32 A 289; Hoover v. Gehr, 62 Pa. 
136; Odell v. Culbert, 9 Watts & S. 
66, 42 AmD 317; Van Swearingen v. 


684, 133 P 213, 


Harris, 1 Watts & S. 356. 
59. Holbrook v. Gay, 6 Cush. 
(Mass.) 215. 


60. Douglass v. Hart, 15 S. CG. L.:- 
257 [dist Spence vy. Sanders, 1 S. C. 
L. 119; Foster v. Sinkler, 1 S. Cc. L. 


40], 
Miller vy. Pratz, 179 Ill. A. 204. 

Leighton v. Manson, 14 Me. 
White v. Murphy, 37 S. Cc. L. 
369s. Thomson v. Porter, 23°S. C. Ll. 
58, 538 AmD 653. 

63. New Haven, etc., Co. v. Good- 
win, 42 Conn. 230; Alter v. Berghaus, 
8 Watts (Pa.) 77; Tunno v. Rogers, 
1S. Cc. L. 480; Spence v. Sanders, 1 
Ss. Gc L. 119; Foster v. Sinkler, 1 S. 
Cc. L. 40. , 

64. Delahoyde v. Peo., 212 Tll. 554, 
72 NE 732 (books admitted on oath 
of partner and a third person). 

65. Karr v. Stivers, 34 Iowa 123; 
Walker v. Parkham, 14 S. C. L. 295. 

66. Webb v. Michener, 32 Minn. 48, 


19 NW 82. 
67. Mitchell v. Belknap, 23 Me. 
4752 Sinith ov... sSanftord, © 12° VPick. 


(Mass.) 139, 22 AmT) 415. 
68. Horton vy. Miller, 84 Ala. 537, 
4S 370. f 
69. American F. Ins. Co. v. First 
Bank, (Tex. Civ. A.) 30 SW 
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of the party on whose behalf they 
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sible to prove an account.” 


of a billiard table;%? a peddler;** 
journeyman shoemaker;*° or the 


70. U. S.—Reyburn v. Queen City | 
Sav. Bank, etc., Co., 171 Fed. 609, 
96. CCA 373. 

Ga.—Lester-Whitney Shoe Co. v. 
Oliver  Co;,,.1. Ga...A. 244, 158 -SH 
212. 

Ida.—Stolz v. Scott, 28 Ida. 417, 
154 P 982. 

Minn.—Vath yv. Wiechmann, 138 


Minn. ae 163 NW 1028. 

N. Y.—Smith v. Smith, 163 N. Y. 
168, 57 NI} 300, 52 LRA 545; McGold- 
rick v. Traphagen, 88 N. Y. 334; Doo- 
ley v. Moan, 57 Hun 535, 11 NYS 239; 
Tomlinson vy. Borst, 30 Barb. 42; Fos- 
ter v. Coleman, 1 E. D. Smith 85; 
Vosburgh vy. Thayer, 12 Johns. 461. 

Porto Rico.—Welch v. Central San 


Cristobal, Inc., 7 Porto Rico Fed. 
263. 
71. Wisconsin Steel Co. v. Mary- 


land Steel Co., 203 Fed. 408, 121 CCA 
507; Blanchard v. Johnson, 142 Ga. 
447, 83 SE 104; Ganahl v. Shore, 24 
Ga. 17; Davis v. McClelland, 
Mo, Ae,130; 136, 170. SW °691" [eit 
Cyc]; Horner’s Hst., 10 Pa. Dist. 729. 

72. Blanchard yv. Johnson, 142 Ga. 
447, 83 SE 104. 

73. Waterhouse v. Fogg, 38 Me. 
425; Codman v. Caldwell, 31 Me. 560; 
Rexford v. Comstock, 3 NYS 876; 
Charlton v. Lawry, 1 N. C. 30. Con- 
tra Meany v. Kleine, 3 WklyNC (Pa.) 
474 [foll Hall v. Smitheman, 26 Pa. 
Dist. 203]. 

[a] Pocket docket.—In an action 
of assumpsit for service as an attor- 
ney, the pocket docket of  plain- 
tiff, on which is entered the name of 
the case in which he acted as counsel, 
of itself furnishes no evidence of his 
right to charge for his_ services. 
Briggs v. Georgia, 15 Vt. 5 

74. Tomlinson v. Borst, 30 Barb. 
GNaLY.)) (42% Tambiv. Hant.; gos... tu: 
105. Contra Jeter v. Martin, 4 S. C. 
L. 156; Slade v. Teasdate, 2 S,.C. 
1B weap 

[a] For ee. of impeachment 
‘the books of a deceased farmer have 
been admitted. Barton vy. Barton, 
142 Ky. 487, 184 SW 902. 

Toa oxime ver Davis, 44) (Sae@. iL. 


= 76. Gordan v. Arnol]d,-121,S.)C) Li 
ie 


77. Bass v. Gobert, 113 Ga. 262, 
38 SE 834; Stucky v. Sheckler, 12 
KyL 985; Foster v. Sinkler, 1 S. C. 
By 40; Darling v. Brown, 2 Can. S. C. 

78. Ala.—Weaver v. Morgan, 49 
Ala. 142; Halliday v. Butt, 40 Ala. 
ua Richardson vy. Dorman, 28 Ala. 


es Ras .—Simmons vy. Means, 16 Miss. 
I 

N. Y.—Clarke v. Smith, 46 Barb. 

4 Foster v. Coleman, 1 E. D. Smith 


Pa.—Kready’s Hist aelomueas Dist. 


(c) Identification of Books. 
der that books may be received in evidence it must 
be made to appear that they are the account books 


(d) Craft or Occupation. 
eral rule has been laid down that the books of all 
persons practicing in a regular craft or occupation 
which makes it necessary for books to be kept as 
the record of transactions are admissible in evidence 
to prove the usual subjects of book charges in such 
business;™! but the books of account of those who 
are not engaged in regular business are not admis- 
The rule has been 
applied so as to admit the books of attorneys;** 
farmers or planters;’* keepers of gristmills’® or 
sawmills;*®© merchants;*? physicians;‘® printers;‘® 
schoolmasters,®° and tradesmen and mechanics;*! but 
it has been held not to extend to books of a keeper 
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are offered.?° 


The gen- | chants." 
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that a book of 


dead.°° 


a scrivener;** a the subject.?+ 


accounts of a 


501; In re Moffett, 32 LegInt 213; 
Harlocker v. Gertner, 7 PaLJ 277. 
S. C.—McBride v. Watts, 12 8S. C. 


L. 384. 
Thomas v. Dyott,' 11 S. Cc. L. 


79. 
186. 

80. Oliver v. Phelps, 21 N. J. L. 
597. But compare Pelzer v. Crans- 
ton, 13 S. C. L. 328 (holding that 
the books of a schoolmaster, although 
regularly kept, are not admissible to 
prove an account for instruction, 
there being no necessity, aS such per- 
son should be able to furnish wit- 
nesses). 

81. Tomlinson y. Borst, 30 Barb. 
(N. Y.) 42; Linnell v. Sutherland, 11 
Wend. (N. Y.) 568; Petrie v. Lynch, 
10 S.-C. L. 130; Lamb’ v. Hart, 2 S. 
C. L. 362; Slade v. Teasdale, 2 S. C. 
L. 172; Burleson v. Goodman, 32 Tex. 
229, 

[a] Limits of rule-—The books of 
a tradesman or mechanic are admissi- 
ble in evidence only to prove the per- 
formance and delivery of work done 
within the mechanic’s shop, and 
where the work is done outside of his 
shop or on the premises of the party 
charged, such as building or repairing 
a house or any other fixture, there 
can be no necessity for books, for 
the work is apparent. White v. St. 
Philip's = (Church 27 -3S.9 ©. 06, 
89 AmD 125. 

82. Boyd vy. Ladson, 15 §. C. L. 76, 
17 AmD 707. 
oaks Thayer v. Deen, 20 S. Cc. L. 

84. Watson v. Bigelow 3S. C. L. 


vet Slade v. Teasdale, 2 S. Cc. L. 
85. Schall v. Hisner, 58 Ga. 190. 
86. Fowler v. Hebbard, 40 App. 


Div. 108; 57 NYS 531. 

87. Dunbar v. Wright, 20 Fla. 446; 
Hooker y. Johnson, 6 Fla. 730; Cole- 
man v. Retail Lumberman’s Ins, As- 
soc., 76 Minn. 31, 79 NW 588. 

88. Davie v. Roland, 3 Ala. A. 567, 
57 S 1034; Jackson v. Evans, 8 Mich. 
476; Swan v. Warner, 197 N. Y. 190, 
90 NE 430 [rev 126 App. Div. 939, 
110 NYS 1147]; Irish v. Horn, 84 
Hun (N. Y.) 121, 32 NYS 455; Tom- 
linson v. Borst, 30 Barb. (N. Y.) 42; 
Conklin v. Stamler, 2) FATE CNS Y.) 
422; Foster v, Coleman, 1 E. D. Smith 
Levinson V. sisatz rises 
Vosburgh vy. Thayer, 12 
Johns. GN. Y.) 461. 

89. Hinkle v. Smith, 127 Ga. 487, 
56 SE 464; Townsend v. Coleman, 18 
Texsi48, b20: Dex. a 181 Wheeler v. 
Smith, 18 Wis. 651. 

[a] Entries made partly by party. 
—It has been held that the mere fact 
that the entries are made partly by 
the party himself and partly by his 
clerk will not render the book inad- 
missible as to the entries made by 
the party. Dunlap. y. Cooper, 66 Ga. 


In or- | guardian kept with his ward.*¢ 
utes the privilege of introducing account books in 
evidence is extended to either party in all suits 
and actions, whether or not the parties are mer- 
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Under some stat- 


(e) Keeping Clerk. While it is fre- 
quently laid down as a general rule that, in order 


account may be admissible under 


the shopbook rule, it must appear that the party of- 
fering the book had no clerk,®* it has also been 
held that, where the entries were as a matter of fact 
made by the party, the mere fact that he had a 
clerk is immaterial,®® at least where the clerk is 
In order to exclude books on the ground 
that the party kept a clerk, the employee must be 
one who has something to do with and has knowl- 
edge generally of the business of his employer as to 
goods sold or work done, so that he can testify on 
Thus it is held that one whose busi- 
ness is simply to keep the books is not a clerk within 


211; McDaniel v. Trulock, 27 Ga. 
366; Wheeler v. Smith, 18 Wis. 651. 

[b] Use for corroboration.—Books 
of account may be introduced for cor- 
roborative purposes, although it is 
not shown that ‘the merchant or pro- 
prietor kept no clerk. Bush v. 
Fourcher, 3 Ga. A. 438, 59 SE 459. 

90. Martin v. Fyffe, Dudl. (Ga.) 


16. 

91. Remington Mach. Co. v. Wil- 
mington Candy Co., 22 Del. 288, 66 A 
465; Radcliffe v. Chaves, 15 N. M. 
258, 110 P 699; Smith v. Smith, 163 
N. Y. 168, 57 NE 300, 52) DRA 645; 
McGoldrick vy. Traphagen, 88 N. Y. 334, 
338; Van Name vy. Barber, 115 App. Div. 
593, 100 NYS 987; Atwood v. Bar- 
ney, 80 Hun (N. Y.) 1, 29 NYS 810; 
Rexford v. Comstock, 3 NYS 876; 
Sickles v. Mather, 20 Wend. (N. Y.) 
72; 32) AmP’ 621. 

“We think that the clerk intended 
was one who had something to do 
with and had knowledge generally of 
the business of his employer in ref- 
erence to goods sold or work done, 
so that he could testify on that sub- 
ject. It evidently means an employe 
whose duty it is to attend to the de- 
tails of business and thus is able to 
prove an account, and not one whe 
from his isolated position as a book- 
keeper, can have but little means of 
knowledge personally as to the trans- 
actions done, or information relating 
thereto, except what is mainly de- 
rived: from others. The latter posi- 
tion was that occupied by the book- 
keepers of the respondent, and they 
were in no sense clerks within the 
meaning of the law, as to evidence 
of this character.” McGoldrick v. 
Traphagen, supra. 

[a]. Tllustration.—A merchant em- 
ployed a clerk to procure orders for 
goods and deliver them. The orders 
he received he entered in an order 
book carried for that purpose, and he 
put up the orders from the entries 
in the book, The merchant himself 
kept regular books of account, in 
which he entered orders taken by the 
clerk, copying the same from the or- 
der book. The clerk could not testify 
as to the different items purchased 
and delivered, their amount, or the 
condition of a eustomer’s account. 
It was held that the clerk was not 
such a clerk as to render the books 
of account inadmissible, for he did 
not have such knowledge as enabled 
him to testify on the subject of the 
goods sold. Van Name v. Barber, 
115 App. Div. 5938, 100 NYS 987. 

[b] A foreman who tended to 
sales no further than merely deliver- 
ing goods manufactured, neither 
keeping memoranda of the delivery 
for temporary purposes nor making 
entries on the employer’s books, is 
not a clerk within the meaning of 


For later cases, developments and chang’es in the law see cumulative Annotations, same title, page and note number. 
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the meaning of the rule.®? 


by himself or by a clerk or agent. 
[§ 1040] 


sons who have dealt with him. 


from bills presented.®® 


the rule, Sickles v. Mather, 20 Wend. 
(N. Y.)_ 72, 32 AmD_ 521. 

92. Wright v. Charbonneau, 122 
Tll. A. 52; Littlefield v. Rice, 10 Mete. 
(Mass.) 287; Radcliffe v. Chaves, 15 
N. M. 258, 110 P 699; McGoldrick v. 
Traphagen, 88 N. Y. 334; Hurley v. 
Macey, 94 App. Div. 9, 87 NYS 924. 

[a] Books kept by party’s wife.— 
(1) It is held that a party’s wife who 
makes entries from memoranda fur- 
- nished by him is not a clerk within 
the meaning of the rule requiring 
proof that the party had no clerk 
in order to render his shopbooks ad- 
missible. Wright v. Charbonneau, 
122 Ill. A. 52; Radcliffe v. Chaves, 
TN ieee. LLOl P9699" nit hav. 
Smith, 163 NYA 168, 57 NE 300, 
52 LRA 545. (2) So’ it has been 
held that a wife who keeps her hus- 
band’s accounts is,competent, where 
he introduces his book of original en- 
tries, to testify that she made the 
same by his direction and in his 
presence, and after she has so testi- 
fied he may testify as: to the times 
when they were made and that the 
charges contained therein are just 
and true. Littlefield v. Rice, 10 Mete. 
(Mass.) 287. But compare Carr v. 
Cornell, 4 Vt. 116 (holding that the 
wife is not competent). (3) But to 
render such evidence admissible the 
entries must be made under the eye 
of the husband, and an entry made 
merely by the direction of a husbahd 
who could not write is poe dpeei phy 
Luce v. Doane, 38 Me. 47 

93. House v. Beak, 1a ‘Th. 290, 30 
NE 1065, 33 AmSR 307; Perry State 
‘Bank v. Elledge, 99 Til. A. 307; Webb 
v. Michener, 32 Minn. 48, 19 NW 82. 
But compare Ingersoll Vv. ‘Banister, 41 
Tll. 388 (decided prior to statute). 

94. Webb v. Pindergrass, 4 Del. 
439; ayaa vy. Fourcher, 3 Ga. A. 43, 
59 SE 45 

95. White vy. Whitney, 82 Cal. 163, 
22 P 1138; Colburn v. Parrett, 27 Cal. 
A. 544, 156 P 786; Radcliffe v. Chaves, 
15) N.° M: 258, 110 P 699; Swan v. 
Warner, 197 N. Y. 190, 90 NE 430 
{rev 126 App. Div. 939, 110 NYS 
1147]; Tomlinson v. Borst, 30 Barb. 
(N. Y.) 42; St. Louis, ete., R. Co. v. 
Zickafoose, 39 Okl. 302, 135 P 406; 
Jackson v. Moore, 39 Ok1. 234, 134 Pp 
1114; Muskogee Electric Tract. Co. v. 
McIntire, 87 Okl. 684, 133 P 213, LRA 
1916C 351; First Nat. Bldg. Co. v. 
Vandenberg, 29, Okl. 583,.119 P 224. 

96. Cal—Landis v. Turner, 14 
Cal. 573; Colburn v. Parrett, 27 Cal. 
A. 541, 150 P 786. 

Ga.—-Cheever v. Brown, 30 Ga. 904. 

Il.—Patrick v. Jack, 82 Ill. 81; 
Ruggles v. Gatton, 50 Ill. 412; In- 
gers»ll v. Banister, 41 Ill. 388; Wag- 
geman v. Peters, 22 Til. 42; Boyer v. 


In some jurisdictions, 
under statute,®* and even apart from statute,** a 
party is allowed to prove his own books whether kept 


(f) Proof of Correctness of Accounts. 
In order to render books of account admissible, 
there must be a showing that the party kept clear 
and correct accounts,®® which showing must, it is 
generally held, be by the testimony of third per- 
It has been held 
further that the witness must be able to identify the 
books and to testify to settlements made from the 
books and based upon an examination of the items 
contained therein;®? and it is not sufficient for him 
to testify to having made settlements with the party 
But under a statute requir- 
ing, as a prerequisite to receiving books of account, 
proof by customers that the party usually kept cor- 
rect books, it has been held that it is not essential 
that such customers shall have actually examined 
the books and compared their accounts with them, 
but it is sufficient if it is shown by customers that, 
during a period of years, they have always found 
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ally performed.® 


Sweet, 4 Ill. 120. 

N. M.—Radclifte v. Chaves, 15 N. 
M. rape 110) P’ 699. 

N. Y.—Smith vy. Smith, 163 N.Y. 
168, 57 NE 300, 7 NYAnnCas 470, 
52 LRA 545 [aff 18 App. Div. 207, 
43 NYS 257]; McGoldrick v. Trap- 
hagen, 88 N. Y. 334; Mott v. Ingalsbe, 
136 App. Div. 140, 120 NYS 151; Irish 
Vv. Horn, 384 Hun 121 32. NiyS -455; 
Atwood v. Barney, 80 Hun 1, 29 NYS 
810; Beatty v. Clark, 44 Hun 126; 
Ives v. Waters, 30 Hun 29% Drennan 
v. Burns, 88 Mise. TE, ed Oa UX >. O54 
Bellows v. Bender, 87 Misc. 187, 149 
NYS 548; Textile ‘Pub. Co. v. Smith, 
31 Misc. 271, 64 NYS 123; Linnell v. 
Sutherland, 11 Wend. 568; Vosburgh 
v. Thayer, 12 Johns. 461. 

Tex.—Baldridge v. Penland, 68 
Tex. 441, 446, 4 SW 565; Cocke v. New 
Era Gravel, CLCS . COs COs, CAS) 68 
SW 988, 

“The testimony of the person who 
proposes to prove the contents of his 
books, that they were correctly kept, 
is not enough.” Baldridge v. Pen- 
land, supra. 


[a] Proof by one witness suffi- 
cient.— Beattie v. Qua, 15 Barb. (N. 
Vie lip locas 

{b] Witness need not have kept 


books.—Pelican Lumber Co. v. John- 
son, 44 Tex. Civ. A. 6, 98 SW 207. 

[c] Testimony of bookkeeper.— 
The fact that the witness is a book- 
keeper does not disqualify him from 
testifying that his employer kept 
honest and correct books, where he 
has settled his own private account 
with his employer by his books, and 
found them correct. McGoldrick v. 
Traphagen, 88 N. Y. 334 [overr 
Hauptman v. Catlin, 1 E. D. Smith 
QNenY.)af29t,. 

[d] Entries against witness need 
not be in book in question.—Proof by 
those who have dealt and settled 
with plaintiff from his books of ac- 
count, consisting of various books of 
original entries made by himself, 
that he keeps fair and honest ac- 
counts, renders all the books admis- 
sible, although some of the charges 
against defendant appear in a book 
containing no entries against the 
witnesses. Mott v. Ingalsbe, 136 App. 
Div., 140, 120. NYS= 151. 

[e] Rule applied to wphysician’s 
book of visits—Knight vy. Cunning- 
ton, 6 Hun (N. Y.) 100 [disappr 
Clark v. Smith, 46 Barb. (N. Y.) 30]; 
Larue v. Rowland. 7 Barb. Oy. x) 


107; Foster v. Coleman, 1 
Smith (N. Y.) 85. 
97. Bower v. Smith, 8 Ga. 74; 


Jackson v. Evans, 8 Mich. 476; Cole 
v. Anderson, 8 N. J. L. 68; McGold- 
rick v. Traphagen, 88 N. Y. 334; Van 
Name v. Barber, 115 App. Div. 593; 


Performance of Services. 
down that to render a party’s books of account ad- 
missible he must make oath or in some way prove 
that the articles were delivered or the services actu- 


‘linson v. Borst, 30 Barb. 
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their accounts as tendered correct, and there is tes- 
timony that such accounts were taken from the 
books in question.°® It has also been held, however, 
that the correctness of books may be certified to by 
the clerk who kept them, or by the party himself, 
since the removal of the disqualification of parties.’ 
Where a party has established by the testimony of 
a creditor the probity of his shopbooks he need not 
go further and show by evidence aliunde that the 
particular charges against the adverse party are 
usual and reasonable.* 
is estopped to deny ® the correctness of the account 
books of the ereditor, such books are admissible 
without further proof of correctness. 


Where a debtor admits * or 


Proof of Delivery of Goods or 
The rule is sometimes laid 


But it has also been asserted that 


the requirement is that there shall be proved that 
some of the articles or work charged for were de- 
livered or performed; and the proof necessary is 


100 NYS 987. 
98. Jackson vy. Evans, 8 Mich. 476; 
Stone v. Cronin, 72 App. Div. 565, 76 


NYS 605; Wright v. Hicks, 61 App. 
Div. 489, "70 NYS 675; Powell v. Mur- 
phy, 18 App. Div. 25, 45 NYS 874; 
Bellows v. Bender, 87 Misc. 187, 149 
NYS 548; Walbridge v.- Simon, -13 
Misc. 634, 34 NYS 939. 

99. Radcliffe v. Chaves, 15 N. M. 
258, 110 P 699! 

1. House v. Beak, 141 Ill. 290, 30 


NE 1065, 33 AmSR 307. 


[a] The statute permitting a 


| party to testify to the correctness of 


his own books enlarges, but does 
not repeal, the common-law rule 
making such books admissible in evi- 
dence when their correctness is tes- 
tified to by the clerk who kept them. 
House v. Beak, 141 Ill. 290, 30 NE 
1065, 33 AmSR 307 [overr New Bos- 
ee Church vy. Emerson, 66 Ill. 

2. House v. Beak, 141 Ill. 290, 30 
NE 1065, 33 AmSR 307; In re Bres- 
ler, 155. Mich. . 567, 119, NW 1104; 
Seventh-Day Adventist Pub. Assoc. 
v. Fisher, 95 Mich. 274, 54 NW 759; 
Montague v. Dougan, 68 Mich. 98, 35 
NW 840. 

8. Bailey v. Barnelly, 23 Ga. 582. 

4 Wise v. Fuller, 11, Ala. A. 427, 
Roe S 827. 

5. House v. Beak, 141 Ill. 290, 30 
NE 1065, 33 AmSR 307; West v. Van 
Tuyl, 119 N. Y. 620, 23 NE 450. 

fa] Such estoppel exists where 
the adverse party made a payment 
upon the account without questioning 
it and afterward accepted a state- 
ment of the account with the remark 
that it was “all right’ and never 
made any objection to the correctness 
thereof between that time and the 
bringing of the suit three years later. 
House v. Beak, 141 Ill. 290, 30 NE 
1065, 33 AmSR 307. 
at Fla.—Hooker v. Johnson, 6 Fla. 
720 


Me.—Godfrey v. Codman, 32 Me. 
162; Dwinel v. Pottle, 31 Me. aly? 

N. C.—Adkinson v. Simmons, 33 
N. C. 416. 

S. C.—Thomson v. Porter, 23 S. C. 
Eq. 58, 53 AmD 653. 

Tenn.—Neville v. Northeutt, 7 
Coldw. 294. 

Tex.—Baldridge v. Penland, 68 Tex. 
441, 4 SW 565. 

7. Ingersoll v. Banister, 41 Ill. 
388; Boyer v. Sweet, 4 Ill. 120; Tom- 
(N. Y.) 42; 
Conklin v. Stamler, Ope ltens CNe . We)! 
422, 8 AbbPr 395, 17 HowPr 399; 


Titus v. Spencer, 145 NYS 40; Mor- 
rill v. Whitehead, 4 E. D. Smith (N. 


Y.).. 239: Vosburgh .v. Thayer, 12 
Johns. (N. Y.) 461. . 
[a] Sufficient evidence.—In an ac- 
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merely that the party had dealings with the person 
In a case where a physician, suing his 
patient’s administrator for professional services, 
was incompetent to testify, it was held that he 
might introduce his books, which were apparently 
fair and unobjectionable, supported by his supple- 
tory oath, and with a key to explain them, without 
any preliminary proof that the visits charged for 


charged.® 


were ever made.® 
[§ 1042] 
counts—aa. In General. 


tion on a book account there was 
evidence that some of the goods de- 
scribed therein had been delivered to 
defendants. The keeper of the goods 
testified to their correctness, as did 
also one of the firm who furnished 
the items to the bookkeeper. De- 
fendants had made a payment upon 
the account without questioning it, 
and afterward accepted a statement 
of the account, with the remark that 
it was “all right,’’ and never made any 
objection to the correctness thereof 
between that time and the bringing 
of the suit three years later. It was 
held that a sufficient foundation was 
laid for the introduction of the books 
in evidence. House v. Beak, 141 [Ill. 
290, 30 NE 1065, 383 AmSR 307. 

8. Martin v. Fyffe, Dudl. (Ga.) 16; 
Titus v. Spencer, 145 NYS 40. 


9. Bookout v. Shannon, 59 Miss. 
378. 
10. U. S.—Reyburn v. Queen City 


Sav. Bank, etc., Co., 171 Fed. 609, 96 
CCA 373. 

Ala.—Murray v. Dickens, 149 Ala. 
240, 42 S 1031; Avery v. Avery, 49 
Ala. 193. 

Cal.—Yick Wo v. Underhill, 5 Cal. 
Ae O97 90.2 967. 

Conn.—Norman Printers’ Supply 
Gon yv. Mord. (1i..Conn, 7461, oo Ae 499; 


Del.—Remington Mach. Co. v. Wil- 
mington Candy Co., 22 Del. 288, 66 A 
465. 


Ga.—Bower v. Smith, 8 Ga. 74. 


Tll.—Pittsburgh, etc., Co; Pa 
Fawsett, 56 Ill. 513; Richardson v. 
Benes, 115 Ill. A. 532; Bradley us 
Gardner, 87 Ill. A. 404; Dickson 


Kewanee Electric Light, etc., Co., B3 


Tl. A. 379. 
Ind.—Hitt v. Carr, 62 Ind. A. 80, 
109 NE 456. 


Iowa.—Kossuth County State Bank 
v. Richardson, 132 Iowa 370, 106 NW 
923, 109 NW 809; Cummins v. Hull, 
35 Iowa 253; Karr v. Stivers, 34 lowa 
123. 

Ky.—Montgomery County v. Bean, 
82 SW 240, 26 KyL 568; Galbraith v. 
Starks, 117 Ky. 915, 79 SW 1191, 25 
KyL 2090. 

Mass.—Riley v. Boehm, 167 Mass. 
188, 45 NE 84; Donovan v. Boston, 
ete., R. Co., 158 Mass. 450, 33 NE 
583; Pratt v. White, 132 Mass. 477. 

Mo.—Avery v. Tucker, 137 Mo. A. 
428, 118 SW 672; Bader v. Ferguson, 
118 Mo. A. 34, 94 SW 836. 
ce J.—Wilson v. Wilson, 6 N. J. LU. 

N. Y.—Peo. v. Wilmarth, 29 App. 
Diva 612, "51 NYS! 612. [ati ab Gm Ney. 
566 mem, 51 NE 277]; Skipworth v. 
Mevell; 83s Hun 307 30> INV S 9 918s 
Evans v. Rogers, 159 NYS 898. 

Oh.—Fruit Dispatch Co. v. Sturges, 
OS Onroir: Ct, 65 [att 73 ‘Ob St, sor 
mem, 78 NE 1125 mem]. 

Or.—Harmon v. Decker, 41 Or. 587, 
68 P 11, 1111, 98 AmSR 748. 

Pa.—Fulton’s Est., 178 Pa. 78, 35 A 
&§80, 35 LRA 133; Shoemaker v. Kel- 
log, 11 Pa. 310; Summers v. McKim, 
312 Serg. & R. 405; Haas’ Hst., 3 Pa. 
Co. 345. 


(h) Form and Regularity of Ac- 
The entries must appear 
to have been made in the regular course of business 
and under such circumstances as to import trust- 
worthiness,’° and the book must be in such shape 
that it may be presumed to be the register of the 
daily business transactions of the party offering it.*? 


/ evidence to go toa 


EVIDENCE 


R. I.—Cargill v. Atwood, 18 R. I. 
303, 27 A 214, 

S. C.—Thomson vy. Porter, 23-S. C. 
Eq. 58, 53 AmD 653. 

Tex. -_Baldridge v. Penland, 68 
Tex. 441, 4 SW 565; Scruggs v. jaeaGe 
Woodley Lumber Co., (Civ. A.) .179 
SW 897; Bouldin v. Atlantic Rice- 
mills Co., (Civ. A.) 86 SW 795; Duty 
v. Storrs, (Civ. A.) 70 SW 357. 

[a] The presumption is that the 
book of a decedent was regularly 
kept as a record of his daily trans- 
actions; if testimony is subsequently 
introduced which raises any question 
on the subject it is for the jury to 
determine under proper instructions 
from the court. Hoover v. Gehr, 62 
Pa. 136; Van Swearingen y. Harris, 
1 Watts & S. (Pa.) 356. 

[b] Entries on first leaf of book. 


—An entry on the front leaf of a 


tradesman’s books, before the first 
regular page of the book, and not in 
the regular course of charges, is not 

jury to establish 
an account. Lynch v. McHugo, 1 S. 
Co esse 


[c] Entries on last leaf of book.— 
Charges of cash paid, advanced, or 
lent, written on one of the last leaves 
of a book, detached from the daily 
entries and accounts by intervening 
blank leaves, and dated during the 
time of such entries and accounts, 
are not evidence. Wilson v. Wilson, 
62 Nod pede Ds 

11. Conn.—Wilcox v. Downing, 88 
Conn, 368, 91 A 262; Norman Print- 
ers’ Supply Cory, Ford, 77 Conn, 461, 
591 2A "4919° 

Ga.—Petit v. Teal, 57 Ga. 145; 
Bower v. Smith, 8 Ga. 74; Bush v. 
Fourcher, 3 Ga. A. 43, 59 SE 459. 

Ill. Kibbe v. Bancroft, 77 Ill. 18; 
Treadway v. Treadway, 5 Ill. A. 478. 


ete indi Write v. Smith, 4 Mass. 
N. H.—Richardson vy. Emery, 23 
N. H. 220; Eastman vy. Moulton, 3 


IN. EG. 

Pa.—McKnight v. Newell, 207 Pa. 
562, 57 A 39; Smith v. Lane, 12 Serg. 
& RR. 80; Folsom Bldg., ete., Assoc. v. 


Gogel, 24 Pa. Super. 539; Foreman’s 
Hist. 4. Pa. Dist. 20420 Pa iGo. woes 
Haas’ Hst., 3 Pa. Co. 345. 


Tex.—Baldridge  v. 68 
Tex. 441, 4 SW 565. 

12. Arney v. Meyer, 96 Iowa 395, 
65 NW 337; Security Co. v. Graybeal, 
85 Iowa 543, 52 NW 497, 39 AmSR 
311; Atkins v. Seeley, 54 Nebr. 688, 
74 NW 1100; Pollard v. Turner, 22 
Nebr. 366, 35 NW 192. But see infra 
note 14. 

ABs eh eee v. Banister, 41 

5 Kan. 


Tl. 
4 Mont. 


Penland, 


Kan.—Metzger v. Burnett, 
A. 374, 48 P 599. 

Mont.—Ryan v. peeve dese 
356, 5 P 324, 47 AmR 355 

N. J.—Carman v. Dunham, 11 N. cy 
att 189; Wilson v. Wilson, 6 N. J. 

N. Y.—Linden v. Thieriot, 96 App. 
Div. 256, 89 NYS 278; Corning vy. 
Ashley, 4 Den. 354; Vosburgh v. 
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Under some statutes the book must show a continu- 
ous dealing with persons generally, or several items 
of charges at different times against the other party 
in the same book.” 
of a sale or other transaction in a book will not 
render it a book of accounts within the rule;!* and 
it has been held that a book containing charges 
only against a single person cannot be admitted.'* 
It is not, however, 
count should ‘have. been kept regularly in the man- 
ner of a daybook,! or in any particular form or 
mode,'® and the material, form, and construction of 
the book offered in evidence is unimportant pro- 
vided it is capable of perpetuating a record of 
events and the entries are made in conformity with 
the general rules governing the admissibility of 


Accordingly a single charge 


essential that the book or ac- 


Thayer, 12 Johns. 461. 

[a] TIllustration.— An old book 
which had been laid aside and used 
merely for one entry of a recent 
transaction is inadmissible as to such 
entry; a Single entry does not make 
an account book, nor is a single en- 


try of cash in a book competent 
proof. Kibbe v. Bancroft, 77 Ill. 18. 

14. Swing v. Sparks, 7 Noe 
593. Kulton’s Ws, 173 .Paw Sse,o 0m 
880, 35 LRA 133; Forney vy. Ebersole, 
18. LaneLRev,. (Pa.) 372. But see 
supra note 12. 

15. Cogswell v. Dolliver, 2 Mass. 
217, 3 AmD 45. See also Le Franc 
v.. Hewitt, 7..Cal, 186. (C°Dt is .eon- 


tended that account-books are not 
admissible to prove a Single item. 
Granting the principle, the evidence 
shows that the plaintiff sold the de- 
fendant a bill of goods, which she 
was several days in’ purchasing, and 
that he only entered the charge after 
all of the order had been filled’). 

16. Ala.—Donaldson vy. Wilkerson, 
170 Ala. 507, 54. S 234. 

Conn.—Handy v. Smith, 77 Conn. 
165, 58 A 694. 

Ga.—Dunlap v. Hooper, 66 Ga. 211. 

Ill—Braverman vy. Bordacoy, 202 
eee LOGS 

Iowa.—Graham v. Work, 162 Iowa 
383, 141 NW 428. 

Kan.—State v. Stephenson, 69 Kan. 
405, 76 P 905, 105 AmSR 171, 2 Ann 
Cas 841; Holden v. Spier, 65 Kan, 412, 
70 P 348. 

Ky.—Barton v. Barton, 142 Ky. 487, 
134 SW 902. 

Me.—Hooper v. Taylor, 39 Me. 224; 
Witherell v. Swan, 32 Me. 247; Ken- 
dall v. Field, 14 Me. 30, 30 AmD 728. 

Mass.—Miller v. Shay, 145 Mass. 
162, 13 NE 468, 1 AmSR 449; Gibson 
v. Bailey, 13 Metc. 537; Mathes v. 
Robinson, 8 Metc. 269, 41 AmD 505. 

Miss.—Bookout v. Shannon, 59 
Cay 378; Moody v. Roberts, 41 Miss. 


Mo.—Missouri HPlectric Light, etc., 
Co. v. Carmody, 72 Mo. A. 534. 
Nebr.—Anderson vy. Kannow, 172 


Nebr. 32, 99 NW 824; Cather v. Dam- 
cera 5 Nebr. (Unoff.) 490, 99 NW 
5s 


N. H.—Remick v. Rumery, 69 N. H. 
601, 45 A 574;-Cummings v. Nichols, 
13_N. H. 420, 38 AmD 501. 
ssn te Se HIS; woe a. 

Philippine.—Machan y. De la Trini- 
dad, 3 Philippine 684. 

S. C.—Toomer v. Gadsden, 35 S. C. 
rece Hurtz v. Neufville, 2708) Cet 

Vt.—Stockwell v. Stockwell, 105 A 
30; Bell v. McLeran, 3 Vt. 185. 

Wyo.—Lewis v. England, 14 Wyo. 
128. 82 P 869, 2 LRANS 401. 

“There is no particular-form in 
which the book of a party must be 
kept, in order to its admission as evi- 
dence, in support of his account. But 
it must be kept in such a mode as to 
show, of itself, a charge against the 
adverse party, and the nature of that 
charge, so that the book, in connec- 


Super. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1042-1043] 


such evidenee.?* 


subsequent to, the entries.1s 


account.?* 


tion with the party’s oath that the 
book is his original book of entries, 
that the charges are in his hand- 
writing, that they were made at the 
time they purport to have been made, 
and at or near the times of the de- 
livery of the articles, or the per- 
formance of the services, will show 
the nature of the claim, without 
further evidence from the party to 
interpret the meaning of arbitrary 
characters, the signification of which 
is known only to himself. It may be 
in such characters as are in use by 
persons of a particular trade or pro- 
fession, and which would not readily 
be understood by persons ‘not con- 
versant with the subject matter; and 
in such case, evidence of other per- 
sons may be admitted, to explain the 
meaning usually attached to charac- 
ters of that description. But in or- 
dinary cases, the suppletory evidence 
of the party, in support of his book, 
goes no further than to the particu- 
lars above specified.”” Cummings v. 


Nichols, 13 N. H. 420, 425, 38 AmD 
501. 
{a] A time book kept in tabular 


form has been admitted. Mathes v. 
Robinson, 8 Mete. (Mass.) 269, 270, 
41°" AmD ~ 505 (“The court can 
perceive no conclusive objection to 
the admission of a book called a 
time book. It is a book kept in a 
tabular form, in which the days of 
the month are placed at the head of 
the column, and the name of the 
workman on the side; and at the end 
of each day, or near it, a figure is 
put down at the place of intersection, 
say 1, % or %, indicating thereby, 
that the person has worked the whole 
or a fraction of that day. It cannot 
be objected that the time is put down 
in figures, for that is the case in all 
modes; nor that it was not an orig- 
inal entry, because that fact must 
depend, as in other cases, on the 
oath of the party, to prove that it 
was made at or about the time it 
purports to be made, and by the 
proper party. It appears to us to be 
intelligible, and not more liable to 
fraudulent fabrication or altera- 
tion than entries kept in ledger form, 
which have been held to be good’). 
[b] Daily reports, made in the 
regular course of business, in the 
nature of original entries, are admis- 
sible in evidence. .x p. Barrett 
Bros. Shipping Co., 196 Ala. 655, 72 
S 259 [certiorari den 14 Ala. A, 468, 
70 S 962]. 
A “mere blotter’ may be re- 


ceived. Beyle v. Reid, 31 Kan. 113, 
ft) P? 264: : 
{d] Sales tickets.—Where plain- 


tiffs kept their book accounts by 
statement of sales tickets, on the last 
of which was carried forward the 
balance previously due, and on which 
was written the amount of the sale, 
payments being credited as made, 
such tickets were admissible as a 
book account within Code § 4623. 
Graham vy. Work, 162 Iowa 383, 141 
NW 428. 

fe] “Job tickets” 
ceived. Braverman v. 
Till, A. 196. 

{f] The fly leaf of a Bible, con- 


may be re- 
Bordacov, 202 


The book must, however, be a 
registry of business actually done, and not of or- 
ders, executory contracts, and things to be done 
It is no objection to 
a party’s book of account that the entries are made 
in pencil,’® and indeed marks on a shingle,?° a 
board,?! or a notched stick ?? have been admitted 
under the shopbook rule. Records of a cash register 
have, however, been held not admissible as books of 
Whether or not the books or accounts 
are kept in ‘such form as to render their reception 
in evidence proper is a question for the court.24 The 
question of admissibility must be determined by 
the appearance and character of the book, regard 
being had to the degree of education of the party, 


EVIDENCE 


verse party are 


taining only one account, is a suffi- 
cient book of account, within the 
meaning of the Missouri statute. 
Stephan v. Metzger, 95 Mo. A. 609, 69 
SW 625. 

[g] Books formerly used by an- 
other.—Account books of original en- | 
try are not inadmissible because they 
were formely used by a firm of 
which plaintiff was a member, and 
he continued to use them after the 
retirement of his copartner. Dunlap 
v. Hooper, 66 Ga. 211. 

{h] Private account of partner 
kept in firm book.—Plaintiff was a 
member of a firm and kept his pri- 
vate account with defendant in the 
firm book with the authority of his 
partner and at the request of de- 
fendant. It was held in a suit by 
plaintiff against defendant that this 
private account could be proved by 
the firm book. White v. Tucker, 9 
Iowa 100. 

[i] Nonconformity with Code of 
Commerce.—Books of account, even 
if not kept in accordance with the 
provisions of the Code of Commerce, 
may be admitted if within the rule 
as to writings of deceased persons, 
or may be used by witness to refresh 
his memory. Machan vy. De la Trini- 
dad, 3 Philippine 684. 

17. Hooper v. Taylor, 39 Me. 224; 
Lewis v. England, 14 Wyo. 128, 82 
P 869, 2 LRANS 401. 

18. Snow Hardware Co. v. Love- 
man, 131 Ala. 221, 31 S 19; ‘Whisler 
v. Drake, 35 Iowa 103; Hart v. Liv- 


ingston, 29 Iowa 217; Fairchild v. 
Dennison, 4 Watts (Pa.) 258. 
19. Gibson v. Bailey, 13 Mete. 


(Mass.) 537; True v. Bryant, 32 N. H. 
241; Hill v. Scott, 12 Pa. 168; Wal- 
ton’s Est., 4 Kulp (Pa.) 487; Deitz 
v. McVey, 77 W. Va. 601, 87 SE 926. 


20. Kendall v. Field, 14 Me. 30, 
32, 30 AmD 728 (where plaintiff 
offered in evidence a_ shingle on 


which it was proved that his intes- 
tate entered from day to day, in the 
woods, an account of timber cut by 
him under a contract with defend- 
ant, this was properly admitted. 
“Considering the nature of his em- 
ployment, and the place where he 
was, and that the shingle contained 
the daily minutes of the business in 
which he was engaged, we think it 
was legally admissible. It was a 
substitute for a memorandum book, 
which answered the purpose at the 
time and was, perhaps, as little liable 
to alteration or erasure, without be- 
ing detected by the eye, as if made 
on paper. And we are of opinion, 
that it was proper evidence to be 
submitted to the jury, and to be 
weighed by them, in connection with 
the other testimony’’). 

21. Pallman v. Smith, 135 Pa. 188, 
19 A 891 (in an action for logs de- 
livered, where the contract does not 
specify by whom the measurements 
shall be kept, boards on which such 
measurements are marked by plain- 
tiff, who testifies as to his method 
of keeping them, are competent evi- 
dence to show the amount delivered). 

22. Rowland v. Burtom 2 Del. 288. 

23. Cullinan v. Moncrieff, 90 App. 


Div. 538, 85 NYS 745. 
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the nature of his employment, the manner of his 
‘charges against other people, and all the cireum- 
stances of the case,?° and books which are deficient 
in many respects may be admitted since it does not 
follow that before a plaintiff can fairly ask a ver- 
dict he may not be compelled to supply deficiencies 
in the evidence which his book affords.?° 
mere existence of errors does not necessarily ren- 
~der the books inadmissible in the absence of evi- 
dence that they were fraudulently falsified.27 

[§ 1043] bb. Ledgers **—(aa) In General. Books 
of account are admissible, although kept in ledger 
form, that is, where all the charges against the ad- 


So the 


entered on the same leaf of the 


book with no intervening charges against others.2® 


24. State v. Collins, 15 Del. 536, 
41 A 144; Bower v. Smith, 8 Ga. 74; 
Taylor v. Tucker, 1 Ga. 231; Funk 
v. Ely, 45 Pa. 444; Curren y. Craw- 
ford, 4 Serg. & R. (Pa.) 3. 

25. Conn.—Wilcox v. Downing, 88 
Conn. 368, 91 A 262. 
ier eee v. Wright, 20 Fla. 

Ga.—Bush v. Fourcher, 3 Ga. A. 48, 
59 SE 459. ‘ 

Kan.—Holden vy. Spier, 65 Kan. 412, 
70 P 348. 

Mass.—Riley v. Boehm, 167 Mass. 

183, 45 NE 84; Com. v. Morgan, 159 
Mass. 375, 34 NE 458; Pratt v. White, 
132 Mass. 477; Com. v. Coe, 115 Mass. 
481; Hawks v. Charlemont, 110 Mass. 
110; Morris v. Briggs, 
Gibson v. Bailey, 13 Mete. 537; 
Mathes v. Robinson, 8 Mete. 269, 41 
AmD 505; Prince v. Smith, 4 Mass. 
455; Cogswell y. Dolliver, 2 Mass. 217, 
38 AmD 45. 

Miss.—Bookout v. Shannon, 59 
pa 378; Moody -v. Roberts, 41 Miss. 


N. H.—Remick v. Rumery, 69 N. 
H. 601, 45 A 574, 

Oh.—Allen v. Davis, Tapp. 60. 

Wyo.—Lewis v. England, 14 Wyo. 
128, 82 P 869, 2 LRANS 401. 

26. Gailey v. Washington, 2 Del. 
204; Bush vy. Fourcher, 3 Ga. A. 43, 
re 459; Platt v. White, 132 Mass. 

[a] Defective bookkeeping is not 
in itself a sufficient ground for re- 
jecting a book of accounts. It must 
clearly appear that the account is in- 
correct. Gailey v. Washington, 2 Del. 


204. 
Gosewich v. Zebley, 5 Del. 
124; Levine v. Lancashire Ins. Co., 
66 Minn. 138, 68 NW 855; Roden- 
bough v. Rosebury, 24 N. J. L. 491; 
Schettler v. Jones, 20 Wis. 412, 415. 
“We think such entries admissible,. 
notwithstanding a mistake in the 
name of a party, or in some addition 
to his name, if such mistake is fairly 
and satisfactorily explained by other 
competent evidence, aS was done in 
this case. The intrinsie value of . 
such entries as written evidence of 
the facts stated in them must be 
the same whether they are made un- 
der one name or another; and if there 
was a mistake in the name, and that 
is explained so as to leave no doubt 
or suspicion, we think they should be 
received.’ Schettler v. Jones, supra. 
28. Ioose leaf ledgers see infra 
§ 1045. F 
29. Ala.—McDonough v. Commer- 
oe State Bank, 15 Ala, A. 429, 73 S 
754. 
Cal.—Sanborn v. Cunningham, 4 
Cal. Unrep. ‘Cas... ‘95; 33°P 894. 
Ga.—Becker v. Donalson, 133 Ga. 
864, 67 SE 92; Harper v. Hammond, 
13 Ga. A. 238, 79 SE 44; Bush v. 
Fourcher, 3 Ga. A. 43, 59 SE 459. 
I1l.— Quality Car Co. v. Corkill, 187 
TAL 2% 
TIowa.—Duffy v. Hardy Auto Co., 
180 Iowa 745, 168 NW 370; Ricker v. 
Davis, 160 Iowa 37, 139 NW 1110. 
Kan.—State v. Stephenson, 69 Kan. 
405, 76 P 905, 105 AmSR 171, 2 Ann 


Cas 841. 
Ky.—Givens v. Pierson, 167 Ky. 
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Ledgers are sometimes excluded on the ground that 
they are not original books of entry, and that 
the original books of entry are the best evidence,*” 
and ‘so a ledger made up of items copied from a 
daybook or blotter has been held inadmissible.** 
But it has also been held that a ledger is admissible 
in evidence, although it is not a book of original en- 
try;°2 and a ledger has been held admissible, al- 
though a pass book has been used for making memo- 
randa to secure accuracy in the entries.°? 
also been held that a ledger is admissible as second- 
ary evidence upon proof of the loss or destruction 
of the original book of entries,*+ as furnishing cor- 
roboration of a daybook,®® or as a book of original 
entries where the daybook entries are incomplete.*® 


[§ 1044] (bb) Necessity of 


Ledger. It has been held that, when it appears from 
marks upon a daybook that entries therein have 
been transferred to a ledger, the ledger should be 


574, 181 SW 324, AnnCas1917C 56. 

Mass.—Gibson v. Bailey, 13 Metc. 
537; Faxon v. Hollis, 13 Mass. 427; 
Cogswell v. Dolliver, 2 Mass. 217, 3 
AmD 45. 

N. H.—wWells v. Hatch, 43 N. H. 
246; Swain v. Cheney, 41 N. H. 232. 

N. J.—Reed v. Atlantic City, etc., 
Gas, ete., Co., 90 N. J. L. 231, 100 A 
169; Jones v. De Kay, 3 N. J. Li. 955; 
Schlicher v. Whyte, 74 N. J. Eq. 839, 
41 A 3387. 

N. Y.—Anonymous, 21 Misc. 656, 
48 NYS 277; Farley v. Gibbs, 4 NYS 
353. 
~Oh.—Burr v. Shute, 24 Oh. Cir. Ct. 


62. 

Pa.—Hoover v. Gehr, 62 Pa. 136; 
Odell v. Culbert, 9 Watts & S. 66, 42 
AmD 317; Rehrer v. Zeigler, 3 Watts 
& S. 258; Thomson v, Hopper, 1 Watts 
& S. 467; Rodman v. Hoops, 1 Dall. 
85, 1 L. ed. 47; Breslin v. Dobosh, 62 
Pa. Super. 397. 

-§. C.—Toomer v. Gadsden, 35 S. C. 
L. 193; Hurtz v. Neufville, 27 S. C. L. 
138; Columbia vy. Harrison, 9 S. C. L. 
213. 


' Tex..Missouri, ete., R. Co. v. Pat- 
terson (Civ. A.) 164 SW 442. 

' Vt.—Stockwell v. Stockwell, 105 A 
30, 


Wyo.—Lewis v. England, 14 Wyo. 
128, 82 P 869, 2 LRANS 401. 
[a] TllustrationWhere an illit- 
erate business man caused his em- 
ployees to make entries of charges 
and credits on daily tablet slips, 
which were indicated by figures, 
usually without decimal marks or 
other specific indication as to wheth- 
er they represented dollars or cents, 
and such charges were thereafter 
transferred to ledger slips, which 
contained, not only the entries made 
on the day slips, but other entries 
not so entered, and the entries made 
on the ledger slips clearly explained 
the figures on the day slips, the 
ledger slips were admissible, in so 
far as they contained original entries 
or entries explanatory of the ac- 
counts appearing on the day slips. 
Lewis v. England, 14 Wyo. 128, 82 P 
aie 2 LRANS 401. 

b] Ledger showing charges only. 
—A: ledger in which plaintiff entered 
charges against defendant for gro- 
ceries, but in’ which no entries for 
payments were made, is not such a 
book of accounts as can be intro- 
duced by plaintiff in his favor. 
Dugan v. Longstaff, 119 App. Div. 
928, 105 NYS 1114 [aff 52 Misc. 288, 
102 NYS 1120]. 

{c] Irrelevancy.—Ledger entries 
are properly rejected where: (1) 
They contain no charges involved in 
the issue between the.parties. Wells 
v. Hatch, 43 N. H. 246. (2) It does 
not appear whether they refer to the 
transactions under consideration. 
Seligman v, Ten HByck, 53 Mich, 285, 
18 NW 818. 


EVIDENCE 


It has [§ 1045] 


per. 


cc. 


Production of 


30. U. S.—Holloway v. White-Dun- 
ham Shoe Co., 151 Fed. 216, 80 CCA 
568, 10 LRANS 704. 

Ala.—Louisiana Armour Packing 

., Ltd., v. Vietch-Young Produce 
Co., 39 S 680; Talladega First Nat. 
ae v. Chaffin, 118 Ala. 246, 24 S 


Cal.—San Francisco Teaming Co. v. 
Gray, 11 Cal. A. 314, 104 P 999. 

. Colo.—Jones v. Henshall, 3 Colo. 
A. 448, 34 P 254. 

Ida.—Bingham County v. Woodin, 
6 Ida. 284, 55 P 662. 

111.—McCormick v. Elston, 16 Ill. 
204; Sparks v. Rayburn, 190 Ill. A. 
438; Richardson vy. Benes, 115 Ill. A. 
532; Meeth v. Rankin Brick Co., 48 
Ill. A. 602. 

Iowa.—Emeny Auto Co. v. Neider- 
hauser, 175 Iowa 219, 157 NW 143; 
wey v. Cross, 95 Iowa 258, 63 NW 

Md.—Hoogewerff v. Flack, 101 Md. 
371, 61 A 184. 

Mass.—Bentley v. Ward, 116 Mass. 
333; Stetson v. Wolcott, 15 Gray 545, 
eat faecal v. Hirschman, 6 Nev. 
Ol. 

N. Y.—Griesheimer v. Tanenbaum, 
124 N. Y. 650, 26 NE 957 [rev 8 NYS 
582]; Vilmar vy. Schall, 35 N. Y. 
Super. 67. 

Okl.—First Nat. Bldg. Co. v. Van- 
denberg, 29 Okl. 583, 119 P 224. 

Or.—Durkheimer v. Heilner, 24 Or. 
270, 33 P 401, 34 P 475. 

Pa.—In re Huston, 167 Pa. 217, 31 
A 553; Bishop v. Goodhart, 135 Pa. 
374, 19 A 1026. 

S. C—Edens v. Gibson, 100 S. C. 
353, 84 SE 1005. 

Tex.—Pohl v. Bradford (Civ. A.) 
25 SW 984. 

31. Holloway v. White-Dunham 
Shoe Co., 151 Fed. 216, 80 CCA 568, 
10 LRANS 704; Emeny Auto Co. v. 
Neiderhauser, 175 Iowa 219, 157 NW 
143; Estes v. Jackson, 53 SW 271, 21 
Kyl 859; Breinig v. Meitzler, 23 Pa. 


156. 
Tll.— McClurg v. Williams, 180 


32. 
Ill. A. 699; Alling v. Wenzell, 27 Ill. 
A. 511 [aff 133 Ill. 264, 24 NE 55]. 

Ind.—Indianapolis Outfitting Co. v. 
Cheyne Electric Co., 52 Ind. A. 153, 
100 NE 468. 

__ Mich.—Montague _ v. 68 
Mich. 98, 35 NW 840. 

N. Y.—McGoldrick v. Traphagen, 
88 N. Y. 334, 338; Farley v. Gibbs, 4 
NYS 358. 

Or.—Raski v. Wise, 56 Or. 72, 1,07 
P 984. 

“The ledger of the respondent was 
clearly admissible within the rule as 
to the admission of books of account 
as evidence. That they were trans- 
ferred from a slate does not affect 
their admission as testimony.” Mc- 
Goldrick v. Traphagen, supra. 

[a] Admissible under statute.— 
Raski v. Wise, 56 Or. 72, 107 P 984. 

33. Hoover v. Gehr, 62 Pa. 1386; 


Dougan, 
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produced in connection with the daybook,*" but 
there is also authority for the view that it is no 
objection to the admission of a book of original 
entries that the charges contained therein have been 
posted in a ledger which is not produced.** Where 
it does not affirmatively appear from the daybook 
that any of the accounts have been posted or ered- 
its entered in the ledger, it 1s not necessary to pro- 
duce the ledger without previous notice.*® 


Entries on Separate Sheets of Pa- 


It has been considered not material that the 
entries are made on a separate sheet or sheets of 
paper,*® or even on scraps of paper;*? but it has 
also been held that entries made on loose or uncon- 
nected sheets of paper do not amount to books of 
account, since they cannot be presumed to be the 
daily minutes of business transactions.*? 
‘*Loose-leaf’’ books. 
modern times of the system of using ‘‘loose-leaf’’ 


In view of the growth in 


Gifford v. Thomas, 62 Vt. 34, 19 A 
1088 


34. Cal.—Caulfield v. Sanders, 17 
Cal. 569 


1il.—_Manhattan Brewing Co. v. 
Riordon, 157 Ill. A. 234. \ 
Ky.—Givens vy. Pierson, 167 . Ky. 


574, 181 S 324, AnnCas1917C 56. 
Paar taal v. Shute, 25 Oh. Cir. Ct. 
735. 

S. C.—Rigby v. Logan, 45 S. C. 651, 
24 SE 56; McCrady v. Jones, 36 S. C. 
136, 15 SE 450. 


85. Stickle v. Otto, 86 Ill. 161; 
Hughes v. Clark, 109 Ill. A. 107. 

36. Breslin v. Dobosh, 62 Pa. 
Super. 397. 

87. Hughes v. Clark, 109 Ill. A. 
107; Prince v. Swett, 2 Mass. 569; 
Eastman v. Moulton, 3 N. H. 156; 
Bonnell v. Mawha, 37 N. J. L. 198. 

38. Stokes v. Fenner, 10 Phila. 


(Pa.) 14 (production of the ledger 
en have been completed by no- 
ice). (+s 
39. Hervey v. Harvey, 15 Me. 357; 
wpaait v. McIntyre, 24 N. J. 


40. Ala—H. H. Hitt Lumber Co. 
een ee 234Ala.. As1453;5c68 28 
Del.—Hall v. Field, 4 Del. 533 note 


a. 
Ga.-——Taylor v. Tucker, 1 Ga. 231. 
Iowa.—Graham v. Work, 162 Iowa 
388, 141 NW 428; Ricker v. Davis, 160 
Iowa 37, 139 NW 1110. 
Me.—Hooper v. Taylor, 39 Me. 224. 
Minn.—Thompson Co. v. Minneapo- 
lis Cereal Co., 183 Minn. 316, 158 NW 
424; Wyman v. Henne, 127 Minn. 535, 


. 


149 NW 647. 
Mo.—Jonesboro, ete, R. Co. v. 
United. Iron Works Co., 117 Mo. A. 


153;.94 SW 726, 

Vt.—Stockwell v. Stockwell, 105 A 
30; Bell v. McLeran, 3 Vt. 185. 

Wyo.—Lewis v. England, 14 Wyo. 
128, 82 P 869, 2 LRANS 401. 

See also supra § 1042. 

[a] Sheet of paper sewed together 
in octavo may be received. Hall v. 
Field, 4 Del. 533 note a. 

{b] Single sheet severed from 
book by mistake.—If an account is 
offered on a single piece of paper, 
proof is admissible to show that it is 
a part of an account book severed by 
mistake or accident, in order that it 
may be read as a part of the book. 
Allen v. Davis, Tapp. (Oh.) 60. 

41. Wisconsin Steel Co. v. Mary- 
land Steel Co., 203 Fed. 403, 121 CCA 
507; Smith v. Smith, 4 Del. 532; 
Emeny Auto Co. v. Neiderhauser, 175 
lowa 219, 157 NW 143. 

42. Ark.—Mathews v. Sanders, 15 
Ark.n255. — 

Tll.—Donaldson v. Donaldson, 237 
Tll. 318, 86 NE 604. 

N. H.—Jones v. Jones, 21.N. H. 
219. 


J. L. 29, 39 A 662. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


N. J.—Lindenthal v. Hatch, 6i N. 4 


. a 
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books of account, it would seem 


from such books should be competent, and they are 


held to be so.#* 


A card index record has been held to be admis- 


sible when duly authenticated.*4 


Shop cards kept by employees to show the time 
worked during a particular day are admissible when 
the employees have no independent recollection of 
the subject matter of such ecards.*% 

{§ 1046] dd. Diaries and Memoranda of Ac- 
Loose memoranda or entries in diaries or 
memorandum books used for recording any matter 
of which the owner may wish to make note, while 
admissible for the purpose of refreshing the memory 
of a witness,*? have generally been excluded as in- 
dependent evidence,*® although there are cases in 


counts.*® 


which they have been received.*? 


ity or inadmissibility of such entries would appear 


Y.—Williams, 
158 NYS 89. 


etc. jgnCo-n9 We 


N. 
Stokes, 


Oh.—Kennedy vy. Ankrim, Tapp. 54) 


Pa.—Thomson_ v. McKelvey, 
Serg. & R. 126; Cook v. Stark, 42 Pa. 
Co. 181. 

“The paper offered here is no book 
account; there is nothing, therefore, 
for the defendant to swear to; it 
would be insulting the court to argue 
that such a piece of paper is a book 
account. It cannot be admitted.” 
Kennedy v. Ankrim, supra. 3 

fa] Order slips.—“It no doubt is 
the law, as counsel contend, that 
mere ‘order slips,’ or shopbooks, in 
which merely the orders for goods 
are entered as the orders are re- 
ceived, are not books of original en- 
try within the rule under which shop- 
books of original entry are admitted 
in evidence to prove an _ account, 
when the entries contained therein 
are properly proved or established.” 
Ogden Packing, etc., Co. v. Tooele 
Meat, etc., Co., 41 Utah 92, 96, 124 P 
333. 

{b] Detached entries in book.— 
“In this book there were contained, 
among other things, thirteen charges 
against the defendant for cash paid, 
advanced, or lent, which, from the 
face of it, appeared to be regular 
enough. There, on one of the last 
leaves of the book, separated from 
all other entries by sundry interven- 
ing blank leaves, and dated during 
the same period of time, were writ- 
ten six other distinct charges against 
the defendant for cash, without stat- 
ing for what account, and amounting 
to $650. Now these last entries ap- 
pear to me to be no part of the book, 
properly speaking, but to stand pre- 
cisely in the situation of a detached 
paper written for the purpose of this 
controversy, and to derive no credit 
at all from their being written with- 
in the cover of the book, seeing they 
are written upon pages wholly de- 
tached from the daily entries and 
accounts. From this view of the 
case, I think these last entries ought 
neither to have been admitted as evi- 
dence, nor to have been made the 
ground of a verdict; not, however, 
because they are for cash, but be- 
cause they are no part of the plain- 
tiff’'s book of accounts.” Wilson v. 
Wilson. 6 N. J. L. 95, 99. 

43. U. S—Queen City Sav. Bank, 
etc., Co. v. Reyburn, 163 Fed. 597 [aff 
171 Fed. 609, 96 CCA 373]. 

Ala.—Shepherd v. Butcher Tool, 
etc., Co., 73 S 498. 

Tll.—Wylie v. Bushnell, 277 Ill. 484, 
115 NE 618. 1 

Minn.—Wyman v. Henne, 127 Minn. 
535. 149 NW 647. : 

' Mo.—Gentry v. S. A. Rider Jewelry 
Co., (A.) 194 SW 1057. ’ 

Nebr.—Armstrong Clothing Co. 
Boggs, 90 Nebr. 499, 133 NW 11 
AnnCas1913A 966. 

Pa.—Tarentum Lumber Co. v. Mar- 
vin, 61 Pa. Super. 294. 


Vv. 
22, 


EVIDENCE 
clear that leaves 


[§ 1047] ee. 


[§ 1048] 


The admissibil- 


S. C.—United Grocery Co. v. Dan- 
nelly, 93 S. C. 580, 77 SE 706, Ann 
Cas1914D 489. 

Wyo.—Lewis vy. England, 14 Wyo. 
128, 82 P 869, 2 LRANS 401. 


[a] LGedger.—Shepherd v. Butch- 
er Tool, ete, Co. (Ala.) 73 S 498; 
Gentry v. S. A. Rider Jewelry Co. 


(Mo. A.) 194 SW 1057; Lewis v. Eng- 
ti 14 Wyo. 128, 82 P 869, 2 LRANS 

44. Haley, etc., Co. v. Del Vecchio, 
he D. 64, 153 NW 898, LRA1916B 
45. Matson Nav. Co. v. United 
Engineering Works, 213 Fed. 293, 129 
CCA 639; Hansen y. Ferree, 195 Ill. 
A. 27; Emeny Auto Co. v. Neider- 
hauser, 175 Iowa 219, 157 NW 1438; 
Hub Machine, etc., Co. v. Loux, 65 Pa. 
Super. 597. 

46. Memoranda generally see in- 
fra §§ 1091, 1093. 

47. Barksdale v. McKewn, 11 S. 
C. L. 17; Bates v. Sabin, 64 Vt. 511, 
24 A 1013. 

48. Conn.—Handy Smith, 77 
Conn. 165, 58 A 694, 

Ill.— Cairns vy. Hunt, 78 Ill. A. 420; 
Boyd v. Jennings, 46 Ill. A. 290. 

Iowa.—Mitchell vy. Beck, 178 Iowa 
786, 156 NW 428, 160 NW 232; Han- 
cock y. Hintrager, 60 Iowa 374, 14 
NW. 725. ‘ 

Me.—Waldron y. Priest, 96 Me. 36, 
5A. A. 235. 

Mass.—Riley v. Boehm, 167 Mass. 
183, 45 NE 84; Costelo v. Crowell, 139 
Mass. 588, 2 NE 698; Watts v. How- 
ard, 7 Metce. 478. 

Nebr.—Pcllard y. Turner, 22 Nebr, 
366, 35 NW 192. 

N. H.—Richardson v. Emery, 23 
NE awo0> \ 


Vv. 


Est. 1 LegGaz 10. 
S. C.—Wells v. Hays, 93 S. C. 168, 


Ge 76 SE 195, 42 LRANS 727 [cit 
ye]. 

Tenn.—Callaway v. McMillian, 11 
Heisk. 557. 


A gages anh Vio Wright, i3T Tex. 

Vt.—Covey v. Rogers, 84 Vt. 151, 
78 A 792; Barnes vy. Dow, 59 Vt. 
530, 10 A 258; Barber vy. Bennett, 58 
Vt. 476, 4 A 231, 56 AmR 565; Lap- 
han v. Kelly, 35 Vt. 195. 

Wyo.—Hay v. Peterson, 4 Wyo. 
419, 45 P 1073, 34 LRA 581. 

[a] Rule applied to loan and col- 
lection registers——U. S. Bank vy. Bur- 
son, 90 Iowa 191, 57 NW 705; Secur- 
ity Co. v. Graybeal, 85 Iowa 543, 52 
NW 497, 39 AmSR 311; Labaree v. 
Klosterman, 33 Nebr. 150, 50 NW 
1102; Martin v. Scott, 12 Nebr. 42, 
10 NW 532. 

49. Gibson v. Bailey, 13 Metc. 

Chicago, etce., 


(Mass.) 537; Milne v. 
m. Cow 155 uMo.” Ale465,8435 SW=85; 
Burke y. Baker, 111 App. Div. 422, 


97 NYS 768 [aff 188 N. Y. 561 mem, 


oa Watts v. Shewell, 31 Oh. St. } 
1. 

Pa.—Hains’ Est., 26 Pa. Co. 233; 
Haas’ Hst., 3 Pa. Co. 345; Gibbons’ 
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to rest more on their form than on the nature of 
the book in which they are made.>° 


Check Book Stubs. <A blank check 


book from which checks when filled are cut out and 
in which a memorandum is entered in the margin, 
opposite to each check cut out, of the name of the 
drawee, the amount, date, ete., is not a book of ac- 
counts to which the party can swear;>! and such 
books or stubs are generally held inadmissible to 
show cash transactions or indebtedness,>? although 
there is authority for a contrary view.®3 

ff. Suspicious Appearance or Circum- 
stances. Suspicious circumstances appearing on the 
face of a book of accounts or otherwise proved 
against it must be explained before it can be admit- 
ted in evidence.*4 
bearing manifest and suspicious marks of erasure 
or alteration in a material"point will be ordinarily 


Thus a book of original entries 


80 NE 1033 mem]; Gleason y. Kin- 
ney, 65 Vt. 560, 27 A 208. 

{a] The diary of a deceased attor- 
ney is admissible to prove his serv- 
ices in an action therefor. Burke v. 
Baker, 111 App. Div. 422, 97 NYS 
768 [aff 188 N. Y. 561 mem, 80 NE 
1033 mem]. 

50. Stockwell v. Stockwell, (Vt.) 
105 A 30 (where an entry in a diary 
as part of the events of the day “I 
got a cashier’s check cashed for $50 
and lent the money to Stockwell,” 
was rejected, but the court received 
an entry as follows: “Nov. 23 Loaned 
T. +E. Stockwell without security 
125.00,” which entry appeared on a 
page in the back of a diary which 
Was Suitable, if not intended, for 
debit and credit items). 

{a] If an entry is in proper form 
and refers to proper matter of book 
account, it does not lose its char- 
acter as independent evidence from 
the fact that it is made upon a diary 
and not upon the regular account 
books of the party making it. Glea- 
son vy. Kinney, 65 Vt. 560, 27 A 208. 

51. Carter vy. Fischer, 127 Ala. 52, 
28 S 376; Watts v. Shewell, 31 Oh. 


St. 33; Wilson v. Goodin, Wright 
(Oh.) 219; Mathias Planing-Mill Co. 
Ve Hazen, 20 OhitsCir= Ct. C287, ere 


Oh. Cir. Dec. 54. 

52. MacKenzie vy. Barrett, 148 Ill. 
A. 414; Leask vy. Hoagland, 205 N. 
Y. 171, 98 NE 395, AnnCasi913D 1199 
[rev 144 App. Div. 138, 128 NYS 
1017, and reh den 205 N. Y. 594, 98 
NE 1106]; Simons v. Steele, 82 App. 
Div 2025) SLENYVSeisiaifawien?Ty ENSCY. 
542 mem, 69 NE 1131 mem]; Red- 
delien v. Atkinson, 46 Pa. Super. 159, 
163; Wells v. Hays, 93 S. C. 168, 76 
SE 195, 42 LRANS 727 [cit Cyc]. 

“These detached memoranda were 
in no sense original book entries.” 
Reddelein vy. Atkinson, supra. 


orn Fulkerson v. Long, 63 Mo. A. 
268. 
[a] In computing advancements 


chargeable against a testator’s son’s 
shave of the estate, check stubs on 
which the testator made memoranda 
of dates, amounts, and purposes for 
which some of the checks were issued 
have been admitted in evidence over 
the son’s objection that they were 
self-serving declarations of the tes- 
tator, of which he had no notice. In 
re Laning, 241 Pa. 98, 88 A 289, 
AnnCasi1915B 796. 

54. Cal.—Caldwell vy. McDermit 17 
Cal. 464. 


Conn.—Wilcox v. Downing, 88 
Conn.: 368, 91.A 262. 

Fla.—Dunbar v. Wright, 20 Fla. 
446. 

Mass.—Cogswell vy. Dolliver, 2 
Mass. 217, 3 AmD 45. 

Pa.—MecNulty’s App. 135 Pa. 210, 
19 A 936. 

[a] Dlustration.—Where the en- 
tries in a book of account extended 


from 1874 to 1881, and had every ap- 
pearance of having been made at the 
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rejected unless the alteration is satisfactorily ex- 
plained;*> and it has even been held that the ex- 
planation must be made by a disinterested person, 
the explanation of the party being deemed insuffi- 
Alterations which are satisfactorily ex- 
plained and do not affect the apparent honesty of 
the book do not preclude its admission,®>? and the 
same has been held to be true with respect to alter- 
ations which are immaterial to the issue;°® and 
some cases go so far as to assert that alterations 
and erasures do not render the books inadmissible, 
but go merely to their credibility.®° 

Mutilated books are not entitled to credit in fa- 
vor of the owner,®® but it has been held that the 
effect of the mutilation is confined to impairing 
credibility and does not render the book incompe- 
The fact that books of account have be- 
come shopworn from use, and the covers and some 
outside leaves lost, does not render entries therein 
incompetent, where there is nothing to indicate any 
fraud or purpose to destroy entries.®? 


cient.°§ 


tent.®! 


same time—the first entries, although 
written in pencil, being as fresh and 
legible as the last—it was held not 
error for the court to exclude them 
from evidence. Dunbar v. Wright, 20 


Fla. 446. 

55. Cal.—Caldwell v. McDermit, 
17 Cal. 464. 

Del.—State v. Collins, 15 Del. 536, 
41 A 144. 


Fla.—Chapin v. Mitchell, 44 Fla. 
225, 32 S 875. 

Ga.—Doster y. Brown, 25 Ga. 24, 
71 AmD 153. 

Mass.—Pratt v. White, 132 Mass. 
477. 

Miss.—Moody v. Roberts, 41 Miss. 


74. 

N. Y.—Leventhal v. Home Ins. Co., 
179 App. Div. 888, 165 NYS 1095. 

Pa.—Dowie’s Est., 135 Pa. 210, 19 
A 936; Funk v. Ely, 45 Pa. 444; Kline 
v. Gundrum, 11 Pa. 242; Churchman 
v. Smith, 6 Whart. 146, 36 AmD 211; 
Curren y. Crawford, 4 Serge. & R. 3; 
Bougher v. Conn, 1 Pa. Co, 184, 17 
Phila. 81. 

Tex.—Baldridge_ v. 68 
Tex. 441, 4 SW 565. 

[a] This rule has been applied to 
an alteration in: (1) The name of the 
person charged. Churchman vy. Smith, 
6 Whart. (Pa.) 146, 86 AmD 211; 
Bartlett v. Morgan, 4 Wash. 723, 31 
P 22. (2) The amount charged. Dos- 
ter v. Brown, 25 Ga. 24, 71 AmD 1538. 

{[b] Unsatisfactory explanation.— 
Where a party, on being interrogated 
as to certain erasures in his account 
books and a leaf of one of them 
which appeared to have been torn 
out, answered that the erasures had 
been made by himself to correct er- 
rors, and the leaf tern out, also by 
himself, because it had been acci- 
dentally soiled and rendered unfit for 
use, the books were properly rejected 
when offered in evidence by the ad- 
verse party. Campbell y. Holland, 
22 Nebr. 587, 35 NW 871. 


Penland, 


56. Caldwell v. McDermit, 17 Cal. 
464, 
57. Morris v. Briggs, 3 Cush. 


(Mass.) 842; Maverick v. Maury, 79 
Tex. 435, 15 SW 686. 

[a] The correction of errors dis- 
covered in a book of accounts, when 
explained by the person who made 
the corrections, if made in good 
faith, does not cast any suspicion up- 
on the account, and the question of 
good faith is for the jury. Maverick 
v. Maury, 79 Tex. 435, 15 SW 686. 

58. Martin y. Victor, etc., Co., 18 
Nev. 308, 3 P 488; Scruggs v. E. L. 
Woodley Lumber Co., (Tex. Civ. A.) 
179 SW_ 897. ‘ 

[a] Dlustration.—In an action for 
the price of lumber, the addition to 
the name of the party charged of 
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self. 


acter.® 


the word “residence” was held not 
such an alteration as to render plain- 
tiffs account book inadmissible. 
Scruggs v. EH. L. Woodley Lumber 
Co., (Tex. Civ. A.) 179 SW 397. 

59. Gosewich y. Zebley, 5 Del. 124; 
Sargeant v. Pettibone, 1 Aik. (Vt.) 
355; Robertson v. O’Neill, 67 Wash. 
121, 120 P 884. 

60. Colo.—Lovelock y. Gregg, 14 
Colo, 53, 23 P 86. 

Conn.—Wilcox v. Downing, 88 
Connz [368591 A262; 

Ga.— Harrold vy. Smith, 107 Ga. 
849, 33 SE 640; Cheever v. Brown, 
30 Ga. 904. 
aoe ainel v. Brown, 35 ITNYVA. 

aa G eae Ve “Rice, «1 §iGray. 
Ant ASM ELE eeD v. Hoyt, 39 Mich. 

13 INS J. 


N. J.—Crane v. Brewer, 
Eq. 558, 68 A 78, 
Pa.—Hough v. Doyle, 4 Rawle 291. 


‘Va.—Johnson vy. Fry, 88 Va. 695, 
12 SE 973, 14 SE 183. 
[a] TILlustration. — Where pay- 


ments alleged to have been made 
by a deceased mortgage debtor are 
denied by the creditor, they are not 
sufficiently proved by entries in the 
debtor’s handwriting on the last 
page in his daybook, from which the 
immediately preceding leaves have 
been torn, while the regular entries 
in a prior portion of the book are 
followed by a number of blank 
ee Robinson v. Hoyt, 39 Mich. 
405. 

{b] Sheets of paper torn from a 
kook of original entries, containing 
charges of work done by plaintiff 
for defendant, are inadmissible to 
show the work done. Hough vy. 
Doyle, 4 Rawle (Pa.) 291; Carroll v. 
School, 2 Phila. (Pa.) 260. 

[ec] Mutilation after commence. 
ment or suit.—A memorandum book, 
out of which some of the entries 
bearing on the cause of action have 
been torn after the action was com- 
menced, is not admissible in evi- 
dence. Johnson v. Fry, 88 Va. 695, 
12 SE 978, 14 SE 183. 

[d] As secondary evidence.—The 
production of a book of accounts, 
with three leaves cut out, kept by a 
person deceased, together with evi- 
dence of his declarations that he had 
made charges in his book as ad- 
vancements to his children, are not 
competent evidence that such ad- 
vancements had been made on the 
missing leaves. Hartwell v. Rice, 1 
Gray (Mass.) 587. 

61. Hudson Milling Co. v. Hig- 
gins, 85 N. J. L. 268, 88 A 1079. 

“The book was admissible in evi- 
dence. The credit due it was for 


Charges—(aa) In General. 
ticular form in which a book charge must be made 
in order that it may be admissible in evidence,®? it 
must be made in such a manner as to show of itself 
a charge against the adverse party and the nature 
of the charge, so that in connection with a party’s 
oath as to requisite preliminary matters it will show 
the nature of the claim without further evidence 
from the party to interpret the meaning of arbi- 
trary characters or terms intelligible only to him- 
In this respect, however, some latitude is 
allowed, depending on the nature of the case,® and 
charges need not be such as to be understood by 
the general public if they are intelligible to per- 
sons in the profession or business, although where 
they are not intelligible to the common understand- 
ing it would seem to be necessary to support them 
by other evidence as to their meaning and char- 
The entries must be sufficient to show to 
a reasonable certainty what article or thing is made 
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Certainty and Particularity of 
While there is no par- 


the determination of the jury.” 
Jones v. De Kay; 3 N. J... L. 510. 
62. Weigle v. Brautigam, 74 Ill. 


A. 285 (the condition of the books 
is a matter going to their weight 
and credibility with the jury). 
63. See supra § 1042. 
64. Cal.—Chandler v. Robinett, 21 
Cal, As 33379131 SE 89, 
Fla.—Grady v. Thigpin, 6 Fla. 668. 
Me.—Putnam v. Grant, 101 Me. 
240, 638 A_ 816. 
Wate v. Regers, 11 Cush. 


N. H.—Remick v. Rumery, 69 N. H. 
601, 45 A 574; Swain v. Cheney, 41 
N. H. 232; Richardson v. Emery, 23 
N. H. 220; Cummings v. Nichols, 13 
N. H. 420, 38 AmD 501. 
eee J.—Hedges vy. Boyle, 7 N. J. L. 

Pa.—Corr v. Sellers, 100 Pa. 169, 
45 AmR 370; Hough v. Doyle, 4 
Rawle 291; Kelley’s HEst., 5 Pa. Dist. 
263 [foll German’s Est., 16 Phila. 
318]; Foreman’s Est. 20 Pa. Co. 627. 

R. I—Cargill v. Atwood, 18 R. I. 
303, 27 A 214, 

S. C.—White v. St. Philip’s Church, 
27 S. C. L. 306, 39 AmD 125; Lance 
v. McKenzie, 18 S. C. L. 449; Petrie 
v. Lynch, 10 S.C. L. 1380; Hughes vy. 
Hampton, 5 S. C. L. 544. 

[a] Physician’s “visiting list.”— 
“Such a book, containing simply 4 
name, accompanied by a succession 
of hieroglyphics, to be explained and 
translated only by the person mak- 
ing them, who, as shown, is an in- 
competent witness, is clearly inad- 
missible as a book of original en- 


in Kelley’s Est., 18 Pa. Co. 117, 
[b] Charges in alternative.—— 


Where the charges in a book of ac- 
counts were to “A or B,” the book, 
when properly proved, is neverthe- 
less admissible, the form of the 
charges affecting its credibility. 
Burnell v. Dunlap, 11 Iowa 446. 

65. Richardson v. Emery, 23 N. H. 
220; Cummings v. Nichols, 13 N. H. 
420, 38 AmD 501; Bay v. Cook, 22 
Neds dages 4Se 

[a] Books of physician—(1) In 
an action by a physician to recover 
for services rendered, his books of 
account are admissible in evidence, 
although some of.the charges are 
made in the usual abbreviations em- 
ployed by the profession. Bay v. 
Cook, 22 N. J. L. 343. (2) A charge 
in a physician’s book for “visits and 
medicine” is sufficiently specific 
without designating the quality and 
quantity of the medicine, where this 
is the usual mode adopted by physi- 
cians in making charges. Bassett v. 
Spofford, 11 N. H. 167. 


66. Cummings v. Nichols, 13 N. H. _ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the basis of the charge,*’? and it has been held that 
the entries to be admissible must contain the price 
or value of the goods sold or services rendered;** 
but in other jurisdictions entries to which the price 
or value of the goods or services is not affixed are 
admitted when accompanied by other proof of the 
price or value;®® and where the price or value is 
fixed by law a mere statement of the quantity or 
amount of goods delivered or services rendered is 
clearly sufficient.*° The mere fact that the measure, 
weight, and quantity are not given in connection 
with the items will not render the accounts inadmis- 
sible.“ 

Loss of book in which article entered. Where the 
date and price of goods bought from a merchant 
were entered in his book, and the date, article, and 
price were entered in the ecustomer’s pass book, 
which latter book had been negligently lost, the mer- 
chant’s book was held competent evidence of the 
balance due.?? 

[§ 1050] (bb) Lumping Charges. Charges must, 
as a general rule, be specific and particular; lump- 
ing accounts renders them inadmissible.7* But in 
this respect, it has been held, some latitude is al- 
lowed, depending upon the nature of the case, and 
the matter must rest to a great extent in the disere- 
tion of the court.74 Accordingly, single charges for 
services extending over several days,*® or for goods 
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delivered during a similar period, especially if de- 
livered under a single order,’® have been admitted. 

[§ 1051] (cc) Dates. While it has been held 
that a book of accounts is not to be rejected because 
the accounts are without date, as the date may be 
established by other evidence,’? other cases assert 
the view that there must be dates to the entries,’® 
although it is not necessary that the precise day of 
the month should be affixed to the charge in all 
cases, if the month is given and the books appear 
to be regular in other respect.’® Accounts dated 
on a Sunday have been held inadmissible.®° 

[§ 1052] hh. Completeness of Accounts. In or- 
der to entitle books of account to be. received as evi- 
dence, it must appear that the entries therein are 
designed at least to embrace all the items of the 


account between the parties which are proper sub- 
jects of entry,®! and the entire account between the 
parties must be introduced.®? 

[§ 1053] ii. Requirement of Original Entries— 


(aa) In General. In order to be admitted in evi- 
dence the book must appear to contain the party’s 
original entries or the first permanent records of 
the transactions, and when the contrary is discover- 
able upon the face of the books, or comes out upon 
the examination of the party, or otherwise, the book 
should be rejected.8° Conversely books of original 
entry are admissible, notwithstanding the fact that 


420, 38 AmD 501; Fulton’s Est., 178|N. J. L. 348. IX, ‘ 

Pa. 78, 35 A 880, 35 LRA 133; Hough 76. Le Frane v.. Hewitt, 7 Cal. Iowa.—Frick v. Kabaker, 116 Iowa 

Vv. Doyle, 4 Rawle (Pa.) 291; Walker | 186. ; 494, 90 NW 498; Arney v. Meyer, 96 

v. Skliris, 34 Utah 3538, 98 Pp 114. 77. Doster v. Brown, 25 Ga. 24, | Iowa 395, 65 NW 387; Security Co, v. 
67. Walton’s Est., 4 Kulp (Pa.) | 71 AmD 153. Graybeal, 85 Iowa 5438, 52 NW 497, 

487; Baldridge v. Penland, 68 Tex. 78. Dowie’s Est., 135 Pa. 210, 19/39 AmSR 311. 

441; 4 SW 565. A 9386; Marsh’s Est., 28 Pa. Co. 190. Ky.—Montgomery County v. Bean, 
68. Witherell v. Swann, 32 Me.|See also cases infra note 79. 82 SW 240, 26 KyL 568; Lawhorn 

247° Hagaman v. Case, 4.N. J... 79. Little v. Berry, (Ky.) 113 SW |v. Carter, 11 Bush 7; Groschell v- 

370. 902; Cummings v. Nichols, 13 N. H. Knoll, 10 KyL 314. 

69. Morris v. Briggs, 3 Cush.| 420, 38 AmD 501. Me*—Witherell v. Swan, 32 Me. 

(Mass.) 342; Remick v. Rumery, 69 80. Walton’s Est., 4 Kulp (Pa.) | 247. 

INC PERS 6027 45 A 574; Steele v. John | 487. Md.—Dick v. Biddle, 105 Md. 368, 

R. Howells Mfg. Co., 4 Kulp (Pa.) 81. Countryman v. Bunker, 101|66 A 21; Hoogewerff vy. Flack, 101 

414; Jones vy. Orton, 65 Wis. 9, 26] Mich. 218, 59 NW 422; Dugan v.|Md. 371, 61 A 184. 

NW 172. Longstaff, 52 Misc. 288, 102 NYS Mass.—Rhoades v. New York Cent., 
70. Witherell v. Swan, 32 Me. 247.|1120; Ross v. Gannon, 39 Can. S. C.}etce, R. Co., 227 Mass. 138, 116 NE 
71. Hooper v. Taylor, 39 Me. 224; | 675. 244; Folsom v. Grant, 136 Mass. 

Pratt v. White, 132 Mass. 477. 82. Mulloy v. Mulloy, 131 Mo, A. | 493; Stetson v. Wolcott, 15 Gray 
72. In re Mohr, 32 PittsbLegJ | 654, 111 SW 8438; Curry v. Lanning, | 545; Cogswell v. Dolliver, 2 Mass. 

(Pa.) 488. 106 App. Div. 615, 94 NYS 5835. 217, 3 AmD 45. 

73. Cal.—Chandler v. Robinett, 21 fa] Dlustration.—In an action in- Mich.—Davis v. Buttars, 201 Mich. 

CAPA, Ssoeekal P* Sot. volving mutual book accounts, it was | 244, 167 NW 889. 

Ga.— Williams Vv. Abercrombie, | proper to exclude a page of an ac- Minn.—Woolsey vy. Bohn, 41 Minn. 

Dudl. 252. count book kept by plaintiff, offered | 235, 42 NW 1022. 

Me.—Putnam y. Grant, 101 Me. 240,/ by defendant to show an admission Mo.—Sonnenfeld v. Rosenthal, 247 

63 A 816. of indebtedness to defendant’s dece- | Mo. 238, 152 SW 321; Owen v. Bray, 
Mass.—Earle v. Sawyer, 6 Cush.| dent, where the entire book pur-|80 Mo. A. 526: Hill v. Johnson, 38 

142; Henshaw v. Davis, 5 Cush. 145.| ported to state an account between} Mo. A. 383._ 

Pa.—McKnight Vv. Newell, 207 Pa. | the parties, the book being evidence Nebr.—Union Pac. Lodge No. 17 


562, 57 A 89; Scranton Trust Co. v. 
Hartshorn, 36 Pa. Super. 208; Fore- 
man’s Bst., % Pa. Dist.” 214, "20 Pa. 
Co. 627: Manufacturing Co. v. Hard- 
ing, 3 Pa. Co. 150; Bartron v. Exeter 
Mach. Works, 11 Kulp 76; Harbison 
v. Hawkins, 6 LegGaz 157. 

R. T.—Cargill v. Atwood, 18 R. I. 
3038, 27 A 214. 

S. G—Lance v. McKenzie, 18 S. C. 
L. 449; Petrie v. Lynch, 10 S. C. L. 


130. 

[a] Charges held inadmissible.— 
as “B. Corr. Dr. July 13th, 1880. To 
repairing brick machine. $1,932.76.” 
Corr v. Sellers, 100 Pa. 169, 14 AmR 
370. (2) “To building 92% rods 
cedar fence, at 75 cts, $69.56.” -Mowle 
v. Blake, 38 Me. 95. (3) “Stock and 
labor to May, 1876, $159.01.” Car- 
gill v. Atwood, 18 R. I. 303, 27 A 
214. (4) “13 dollars for medicine 
and attendance on one of the Gen- 
eral’s daughters, in curing the 
whooping cough.” Hughes v. Hamp- 
ton, 5 S. Cc. L. 544. (5) “Balance 
from former account.’’ Buckner v. 
Meredith. 1 Brewst. (Pa.) 306. 

74. Cummings v. Nichols, 13 N. H. 
420, 38 AmD 501. 

75. Cummings v. Nichols, 13 N. H. 
420, 88 AmD 501; Bay v. Cook, 22 


in its entirety. Mulloy v. Mulloy, 
131 Mo. A. 654, 111 SW 843. 

83. U. S.—Reyburn vy. Queen City 
Sav. Bank, etc., Co., 171 Fed. 609, 96 
CCA 373; Chandler v. Pomeroy, 87 
Fed, 262. 

Ark.—Mathews vy. Sanders, 15 Ark. 
2555 

Cal.—Kerns vy. Dean, 77 Cal. 555, 
19 P 817; Kerns v. McKean, 76 Cal. 
87, 18 P 122; Watrous v. Cunning- 
ham, 71 Cal. 30, 11 P 811; Campbell 
v. Rice, 22° Cal. A’ 734; (136 P5172; 
San Francisco Teaming Co. v. Gray, 
11. Cal. 1A. 314, 104 P 999;* Yick Wo 
v. Underhill, 5 Cal. A. 519,90 P 967; 
Idol v. San Francisco Constr. Co., 1 


Cal. A. 92, 81 P 665. 

Fla.—Stewart v. Stewart, 62 Fla. 
388, 56 S 413; Hooker v. Johnson, 
6 Fla. 730. 

Ga.—Bush y. Fourcher, 3 Ga. A. 


48, 59 SE 459; Martin v. Fyffe, Dudl. 
16. 

Til.—Sparks v. Rayburn, 190 Ii. 
A. 438; Huston v. Wright, 158 Ill. A. 
284; Missouri Bell Tel. Co. v. Geary, 
143 Ill. A. 311; Richardson v. Benes, 
P05 LI Ag 532: Schnellbacher v. 
Frank McLaughlin Plumbing Co., 108 
Tll. A. 486; Bradley v. Gardner, 87 
Ill, A. 404; Cairns v. Hunt, 78 Il. 


A. O. U. W. v. Bankers Surety Co., 
79 Nebr. 801, 113 NW 268; Fitch v. 
Martin, 74 Nebr. 538, 104 NW 1072; 
Pollard v. Turner, 22 Nebr. 366, 35 


NW 192. 
N. J.—Bayonne y. Standard Oil 
Co.,) 81: N. J2 LL. 71%, 78 A 146+) Rum-= 


sey v. New York, etc., Tel. Co., 
N. ey oa 322, 8 A 290. 

Y.—Shipman v. Glynn, 31 App. 
Bie 425, 52 NYS 691; Winne v. 
Hills, 91 Hun 89, 36 NYS 683; Dren- 
nan v. Burns, 88 Mise. 17, 150 NYS 
63; Williams, ete., Co. v. Stokes, 158 
NYS 89. 

Oh.—Falardeau v. W. H. H. Smith 
Co: 31 Oh: 1Cir Ch 649) 3Oh, Cir 
Ct. N. S. 268. 

Okl.—First Nat, Bldg. Co. v. Van- 
deberg, 29 Okl. 588, 119 P 224; 
Drumm-Flato Commn. Co. v. Edmis- 
son, 17 Okl. 344, 87 P 811. 

Or.—Harmon v. Decker, 41 Or. 587. 
68 P 11, 1111, 93 AmSR 748. 

Pa.—Fulton’s Est., 178 Pa. 78, 35 
A 880, 35 LRA 133; Wall v. Dovey, 
60 Pa. 212; Breinig v. Meitaler, 23 
Pa. 156; Van Swearingen vy. Harris, 
1 Watts & S. 356; Budden v. Petri- 
ken, 5 Watts 286; Fairchild v. Den- 
nison, 4 Watts 258; Curren v. Craw- 
ford, 4 Serg. & R. 3; Folsom Bldg., 
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the entries therein have been transferred to other 
books.** It is usually held not to be a valid ob- 
jection to the admission in evidence of original en- 
tries that they are in a book which contains other 
charges admitted not to be original,®> although it 
has also been held that a ledger to which accounts 
from other books are transferred is not a book of 
original entry, even as to an entry made in it and 
nowhere else, and that it is inadmissible in evidence 
to prove the fact shown by such entry.*® 

If a charge is made in duplicate by means of the 
use of carbon paper upon blanks provided for that 
purpose, both copies are originals and are compe- 
tent.87 

In corroboration. Although a book is not one of 
original entries, it may be received in corroboration 
of an admission by defendant that he was indebted 
to plaintiff in an amount approximately the same as 
that shown by the book.*® 

[§ 1054] (bb) Copies of Destroyed Originals 
Made by Party. An account purporting to be drawn 
out by the party himself from his original and daily 
minutes is not as a general rule admissible in evi- 
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dence, although the book from which such state- 
ment might have been copied has been burnt or 
destroyed by accident.®® But it has been held that 
the transcript is admissible if there is proof that 
the items of the account drawn out actually existed 
in the party’s book where his daily transactions 
were minuted, and that the transcript has been duly 
taken therefrom.°° 

[§ 1055] (cc) Charges Transferred from Mem- 
oranda—aaa. In General. It is net an objection 
to the competency of a party’s book that the en- 
tries therein were transcribed from a slate, card, or 
memorandum book in which they were first entered 
for a temporary purpose. In such eases the entry 
of the charges in the first instance is regarded as 
a memorandum preparatory to permanent evidence 
of the transactions, and the entry in the regular 
book of accounts of the party is deemed to be the 
first and original entry, and as such competent 
proof, with the oath of the party, of the charges 
therein made.®*! Especially is this true where the or- 
iginal entries or memoranda are incomplete and the 
final entries contain the first entries of the charges 


ete., Assoc. v. Gogel, 24 Pa. Super. 
539; Hamill v. O’Donnell, 2 Miles 101. 

S. C.—United Grocery Co. v. Dan- 
nelly, 93 S. C. 580, 77 SE 706, AnnCas 
1914D 489; Drummond v. Hyams, 16 
S. C. L. 268, 18 AmD 649. 

Tex.—Flato v. Brod, 37 Tex. 734; 
Cole v. Dial, 8 Tex. 847; Missouri, 
etc., R. Co. v. Morrison, 42 Tex. 
Civ. A. 598, 94 SW 1738; Bouldin v. 
Atlantic Ricemills Co., (Civ. A.) 86 
SW 795; Duty v. Storrs, (Civ. A.) 70 
SW 357; Guthrie v. Mann, (Civ. A.) 
35 SW 710; Brown yv. Williams, (Clv. 
A.) 31 SW 225. 

Utah.—Ogden Packing, etc., Co. v. 
Tooele Meat, etc., Co., 41 Utah 92, 
124 P 333. ; 

Vt.—Woodbury v. Woodbury, 50 
Vt..152. 

W. Va.—Deitz v. MeVey, 77 W. Va. 
601i, 87 SE 926. 

“If the charges and entries do not 
appear to have been fairly and 
clearly and unequivocally made and 
remain as original entries made prac- 
ticably contemporaneous with the 
transaction, the charges and entries 
are not such as are contemplated by 
the statute.” Stewart v. Stewart, 
62 Fla. 388, 393, 56 S 413. 

[a] Miustration.—An account pook 
proved to have been bought since the 
date of some of the entries therein 
is inadmissible as a book of original 
entries. Eberhardt v. Schuster, 10 
AbbNCas (N. Y.) 374. 

[b] A book containing entries 
transferred from time to time, as 
the parties had leisure, from a coun- 
ter book or blotter which is pre- 
served and in the possession of the 
party offering the .book, is not ad- 
missible as a book of original en- 
tries, the blotter being the permanent 
record of the transactions. Breinig 
v. Meitzler, 23 Pa. 156. To same ef- 
fect Haas’ Est., 3 Pa. Co. 345, 

{c] Entries from _ receipts.—En- 
tries made in the books of the seller 
of lumber from receipts given for 
lumber delivered are not original and 
are inadmissible. Guthrie v. Mann, 
(Tex. Civ. A.) 35 SW 710. 

[d] The ledger of a telephone 
company purporting to show toll 
charges is incompetent where it is 
not a book of original entries, and 
is not made up from original charge 
memoranda slips. Missouri Bell Tel. 
Co. v. Geary, 143 Ill. A. 311. 

{e] Proof that an account book 
was the only one kept by a party is 
equivalent to proof that it is a book 
of original entry. Patrick v. Jack, 
82 Ill. 81; Davis v. Buttars, 201 Mich, 
244, 167 NW 889; Van Swearingen v. 


Harris, 1 Watts & S. (Pa.) 356. 

{f] The daybook in which plain- 
tiffs entered the weights of grain at 
the time of loading it, although not 
strictly speaking original entries, 
was nevertheless competent, in an 
action against a railroad company 
for grain which it failed to deliver. 
Danis v. Vandalia R. Co., 168 Ill. A. 


84, Donaldson y. Wilkerson, 170 
Ala. 507, 54 S 234. 

85. McGrath vy. Stein, 148 Ala. 
370, 42 S 454; Chisholm v. Beaman 
Mach. Co., 160 Ill. 101, 43 NB 796; 
Ives v. Niles, 5 Watts (Pa.) 323. 

86. Fitzgerald v. McCarty, 665 
Iowa 702, 8 NW 646. 

87. R. Wurlitzer Co. v. Dickinson, 
153 Ill. A, 36 [aff 247 Ill. 27, 93 NE 


132). 

88. Harper v. Hammond, 13 Ga. A. 
238, 79 SE 44. 

89. Creamer v. Shannon, 17 Ga. 
65, 68 AmD 226; Prince v. Smith, 4 
Mass. 455. 

90. Hawkinsville, etc, R. Co. v 
Beckham, 20 Ga. A. 431, 93 SE 109; 
Prince vy. Smith, 4 Mass, 455. 

91. U. S.—The City of St. Joseph, 
205 Fed. 284, 123 CCA 448; Wiscon- 
sin Steel Co. v. Maryland Steel Co., 
203 Fed. 403, 121 CCA 507; American 
Surety Co. v. Pauly, 72 Fed. 470, 18 
CCA 644. 

Ala.—Alabama Fidelity, etc., Co. v. 
Alabama Penny Sav. Bank, 76 S 
103; Donaldson, v. Wilkerson, 170 Ala. 
507, 54 S 234; Westbrook v. Kansas 
City, ete... Co.,.170,Ala..574, 5408S 
231, 34 LRANS 469; Murray v. Dick- 
ens, 149 Ala. 240, 42 S 1031. 

Cal.—Landis v. Turnip, 14 Cal. 
578; Idol v. San Francisco Constr. 
Co. IeCaly Az292:. 81 P6665. 

Colo.—Plummer vy. Struby-Esta- 
brooke Mercantile Co., 23 Colo. 190, 
47 P 294. 

Conn.—Mahoney v. Hartford Inv. 
Corp., 82 Conn. 280, 73 A 766; Smith 
v. Law, 47 Conn. 431; Craft’s App., 
42 Conn. 1453. 

Del.—Remington Mach. Co, v. Wil- 
mington Candy Co., 22 Del. 288, 66 A 
465; Nichols v. Vinson, 13 Del. 274, 
32 A 225; Jefferis v. Urmy, 8 Del. 
653; Ewart v. Morrell, 5 Del. 126. 

Fla.—Grady v. Thigpin, 6 Fla. 668. 

Ga.—Bracken vy. Dillon, 64 Ga. 243, 


37 AmR 70; Taylor v. Tucker, 1 Ga. 


231; Hawkinsville, ete, R. Co. v. 
Beckham, 20 Ga. A. 431, 93 SE 109. 

Tll.—Chisholm v. Beaman Mach. 
Co., 160 Tll. 101, 48 NE 796; Redlich 
v. Bauerlee, 98 Ill. 134, 38 AmR 87; 
Smidt v. Dubois, 190 Tll. A. 563; An- 
derson v. Crane, 183 Ill. A. 21; Ryan 


Car Co. v. Gardner, 154 Til. A. 565; 
R, Wurlitzer Co. v. Dickinson, 153 
eee 36 [aff 247 Ill. 27, 93 NE 

Ind.—Place v. Baugher, 159 Ind. 
232, 64 NE 852. 

Jowa.—Duffy v. Hardy Auto Co., 
180 Iowa 745, 163 NW 370; Ricker 
v. Davis, 160 Iowa 37, 1389 NW 1116. 

Kan.—State v. Stephenson, 69 Kan. 
405, 76 P 905, 105 AmSR 171. 
aire. peeenen v. Knol, 10 KyL 

Me.—Putnam v. Grant, 101 Me. 240, 
ae 816; Hall v. Glidden, 39 Me. 

Mass.—American Locomotive Co. v. 
Hamblen, 217 Mass. 513, 105 NE 371; 
Pettey v. Benoit, 193 Mass. 233, 79 
NE 245; Miller v. Shay, 145 Mass. 
162, 18 NE 468, 1 AmSR 4498: Whit- 
ney v. Sawyer, 11 Gray 242; Kent v. 
Garvin, 1 Gray 148; Barker v. Has- 
kell, 9 Cush. 218; Morris v. Briggs, 
3 Cush. 342; Arnold v. Sabin, 1 Cush. 
525; Balt v. Gates, 12 Metc, 491; 
Smith v. Sandford, 12 Pick. 139, 22 
AmD 415; Faxon v. Hollis, 13 Mass. 
427; Prince v. Smith, 4 Mass. 455. 
i age v. Evans, 8 Mich. 

Minn.—Keller Electric Co. vy. Burg, 
140 Minn. 360, 168 NW 98; Levine 
v. Lancashire Ins. Co., 66 Minn. 138, 
68 NW 855; Webb v. Michener, 32 
Minn, 48, 19 NW 82; Paine v, Sher- 
wood, 21 Minn. 225. 

Mo.—Affliick v. Streeter, 136 Mo. A. 
712, 119 SW 28; Drumm-Flato 
Commn. Co. v. Gerlach Bank, 107 Mo. 
A. 426, 81 SW 5(3. 

Nebr.—Union Pac. Lodge No. 17 
A. O. U. W. v. Bankers’ Surety Co., 
79 Nebr. 801, 113 NW 263. 

N. H.—State v. Shinborn, 46 N. H. 
497, 88 AmD 224; Pillsbury v. Locke, 
33 N. H. 96, 66 AmD 711. 

N. J.—Corkran vy. Taylor, 77 N. J. 
L, 195, 71 A 124; Diament v. Col- 


loty, 66 N. J. L. 295, 49 A 445, 808. 
N. Y.—McGoldrick v. Traphagen, 
88. N. Y. 334; Stroud y. Tilton, 3 


Keyes 139; Cohen v. Rothschild, 182 
App. Div. 408, 169 NYS 659; McGold- 
rick v. Wilson, 18 Hun 443; Dugan v. 
Longstaff, 52 Misc. 288, 102 NYS 
1120; Davison v. Powell, 16 HowPr 
467; Sickles vy. Mather, 20 Wend. 72, 
32 AmD 521, 

Okl.—Navarre vy. Honea, 41 Okl. 
480, 139 P 310. U 

Or.—Raski v. Wise, 56 Or. 72, 107 
P 984; Ladd v. Sears, 9 Or, 244. 

Pa.—Hoover v. Gehr, 62 Pa. 136: 
Hartley v. Brookes, 6 Whart. 189; 
Jones. v. Long, 3 Watts 325; McCoy 
v. Lightner, 2 Watts 347; Patton v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, ~ 
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in their entirety.®” Original entries transferred from 
a slate to a daybook and from a daybook to a ledger 
may be proved by the slate, daybook, and ledger, 
where the entries in neither are complete in them- 
A ‘‘loss report,’’ which was a summary 
of what was contained in tickets made at the time 
of sales by persons not within the jurisdiction of 
the court, has been held admissible, although it was 
not made up directly from the tickets, but from 
books of original entry which were made up from 
the tickets, where the tickets themselves, which were 
numerous and voluminous, were in court and were 


selves.?% 


offered for inspection. 


[$ 1056] bbb. Memoranda Furnished by An- 
other. It is not necessary that the temporary memo- 
randa should have been made by the party himself; 


Ryan, 4 Rawle 408; Kessler v. Mc- 
Conachy, 1 Rawle 435; Ingraham v. 
Bockius, 9 Searg. & R. 285, 11 AmD 
730; Breslin v. Dobosh, 62 Pa. Super. 
397; Philadelphia v. Tradesmen’s 
Trust Co., 38 Pa. Super. 286; Haines’ 
Est., 10 Pa. Dist. 677; Heery’s Est., 
10 Kulp 226. 

S. C.—Seaboard Air Line R. Co. v. 
Railroad Comrs., 86 S. C. 91, 67 SH 
1069, 1388 AmSR 1028. 

Tex.—Missouri Pac. R. Co. v. John- 
son, 7 SW 838; Early-Foster Co. v. 
Mackay Tel. Co., (Civ. A.) 204 SW 
1172; Weinberg v. Garren, (Civ. A.) 
155 SW 1018, 1014 [cit Cyc]; Barclay 
v. Deyerle, 53 Tex. Civ. A. 236, 116 
SW 123; Atchison, etc., R. Co: iv. 
Williams, 38 Tex. Civ. A. 405, 86 SW 
38; Cahn: v.. Salinas,| 2) Tex.: A, Civ. 


Cas. § 614. 

Vt.—Squires v. O’Connell, 91 ‘Vt. 
35, 99 A 268. 

Wash.—Minneapolis St., ete, Co. 


v. Aitna Indemn. Co., 56 Wash. 699, 
106 P 160; Cascade Lumber Co. v. 
4Stna Indemn,. Co., 56 Wash. 503, 106 
P 158. 

Wis.—Taylor v. Davis, 82 Wis. 455, 
52 NW 756. 

Wyo.—Lewis v. England, 14 Wyo. 
128, 82 P 869, 2 LRANS 401. 

“The fact that slips or memoranda 
were made out by persons delivering 
and receiving the material, and that 
such slips were used by the book- 
keeper in making the original entries 
in the books, did not, in our opinion, 
take away the character of the books 
as books of original entry.” Cascade 
Lumber Co. v. Attna Indemn. Co., 


supra. 
“Mere temporary memorandum 
books, used by the salesmen, and 


transferred nightly from pencil en- 
tries of theirs to the permanent ink 
book of the daily sales are not the 
books of original entries, so as to 
exclude such permanent book; but 
the latter is the book contemplated 
by the statute.” Bracken v. Dillon, 
64 Ga. 248, 250, 37 AmR 70. 

[a] This rule has been applied: 
(1) Where a time book was made 
up from time cards finally corrected 
and correctly copied. Ryan Car Co. 
v. Gardner, 154 Ill. A. 565. (2) 
Where a ledger kept by a banker was 
posted from deposit slips. Ricker 
v. Davis, 160 Iowa 87, 139 NW 1110. 
(3) Where entries were transferred 
from chalk scores on a merchant’s 
delivery cart. Miller v. Shay, 145 
Mass. 162, 13 NE 468, 1 AmSR 449; 
Smith v. Sanford, 12 Pick. (Mass.) 
139, 22 AmD 415. (4) Where memo- 
randa on a board of the measure- 
ments of logs were transferred on 
the same day to a daybook. Place v. 
Baugher, 159 Ind. 232, 64 NE 852. (5) 
Where an account of the quantity of 
lumber delivered was made up from 
tallies on a shingle or scaleboard and 
copied into a book. Chicago Lumber- 
ing Co. v. Hewitt, 64 Fed. 314. 12 
CCA 129: Welch v. Palmer, 85 Mich. 
310. 48 NW 552; Crane Lumber Co. 
v. Otter Greek Lumber Co.. 79 Mich. 
307, 44 NW 788; West v. Van Tuyl, 
1 NYS 718 [aff 119 N. Y. 620 mem, 


EVIDENCE 


inal entries.°® 


the person who 


23. NE 450]. 

{[b] Meter book and register of 
electric light company.—According 
to the business practice of a com- 
pany engaged in furnishing electric 
currents for the use of incandescent 
lights, an employee at regular inter- 
vals inspected the meters of custom- 
ers and took down the readings 
therefrom in a “route book.” On the 
same day these route books were 
transmitted to the main office, and 
the figures in such books were trans- 
ferred into another book called the 
“meter book,” where the customers’ 
accounts were designated by num- 
bers. From this book the figures 
were again transcribed to a “regis- 
ter,” in which the customer was 
designated by his name and address, 
as well as by his number as it ap- 
peared on the meter book. In an ac- 
tion brought by a customer of the 
company for a breach of a contract 
to supply lights, it was held that the 
meter book and register were admis- 
sible, the former as a book of orig- 
inal entries, and the latter as a com- 
panion book necessary to a full ex- 
hibit of the state of the account. 
Missouri Electric Light, etc, Co. v. 
Carmody, 72 Mo. A, 534. 

[c] Entries transferred twice.— 
(1) Entries showing the number, of 
feet of lumber sawed by a workman, 
made by him on a slate, and when 
the slate was full transferred to a 
tally board, and afterward copied 
into an account book, were held ad- 
missible in evidence, with the testi- 
mony of the workman, to show the 
amount of lumber sawed, the figures 
on the slate and board having been 
erased. Whitney v. Sawyer, 11 Gray 
(Mass.) 242. (2) A cash book of a 
bank into which items of money de- 
posited and drawn out during the 
day are copied from ‘tags’ and 
checks in the regular course of busi- 
ness at the close of each day’s busi- 
ness, and the depositor’s balance 
book into which such items are again 
copied from the cash book, are both 
admissible as books of original en- 
try. Ladd v. Sears, 9 Or. 244. 

{d] Destruction of original memo- 
randa.—The fact that slips from 
which entries in a contractor’s books 
of account were made were there- 
upon destroyed, under the belief that 
they were no longer necessary, was 
no objection to the admissibility of 
the books. Mahoney v. Hartford Inv. 
Corp., 82 Conn. 280, 73 A 766. 

92. State v. Stephenson, 69 Kan. 
405, 76 P 905, 105 AmSR 171. 

93. McGoldrick v. Traphagen, 88 
N. Y. 334. 

94. Cudahy Packing Co. v. Chica- 
go, etc., R. Co., (Mo. A.) 201 SW 596. 

95. Ala.—Floyd v. Pugh, 77 S 323; 
Shirley v. Southern R. Co., 73 S 430; 
Murray v. Dickens, 149 Ala. 240, 42 
S 1031: Penney v. Grant, (A.) 79 S 
271; White v. Bean, (A.) 77 S 924. 

Conn.—Smith v. Law, 47 Conn. 431. 

Ga.—Taylor v. Tucker, 1 Ga. 231. 


Tll.—Wvlie v. Bushnell. 277 Ill. 
484, 115 NE 618: Pittsburg. ete, R. 
Co. v. Chicago, 242 Ill. 178, 89 NE 


[§. 1057] cee. 
der to entitle a book of account made up of entries 
transeribed from temporary memoranda to be read 
in evidence, such book must be supported not only 
by the suppletory oath of the party who made the 
entries,°® but where the temporary memoranda were 
made by another, it is usually held necessary that 
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they may be made by his servant or employee, and 
afterward entered by the party in his book of orig- 


Mode of Proving Entries. In or- 


made such memoranda must also 


be called to prove that on or about the time when 
the charges were made, articles were delivered or 
services performed of a character similar to those 
charged in the book,®’ at least unless he is dead or 
his absence is otherwise satisfactorily accounted 


1022, 134 AmSR 316, 44 LRANS 358. 
Mass.—Pettey v. Benoit, 193 Mass. 
233, 79 NE 245; Gould v. Hartley, 187 
Mass. 561, 73 NE 656; Miller v. Shay, 
145 Mass. 162, 13 NE 468, 1 AmSR 
449; Harwood v. Mulry, 8 Gray 250; 
Barker v. Haskell, 9 Cush. 218; Mor- 
ris v. Briggs, 3 Cush. 342; Smith -v. 
Sanford, 12 Pick. 139, 22 AmD 415. 
ee ge ae Kee v. Evans, 8 Mich. 
Minn.—Itasca Cedar, ete. Co. v. 
eter iae 4 124 Minn. 183, 144 NW 768, 


N. Y.—Krom vy. Levy, 1 Hun 171 
{app dism 60 N. Y. 126]; Taggart v. 
Fox, 11 Daly 159; Sickles v. Mather, 
20 Wend. 72, 32 AmD 521. 

Oh.—Fruit Dispatch Co. v. Sturges, 
28 Oh. Cir. Ct. 65 [aff 73 Oh. St. 351, 


78 NE 1125]. 

Pa.—Hoover v. Gehr, 62 Pa. 136; 
Jones v. Long, 3 Watts 325; Ingra- 
ham v. Bockius, 9 Serg. & R. 285, 11 
AmD 730; Heery’s Est., 10 Kulp 226. 

Tex.—Weinberg vy. Garren, (Civ. 
A.) 155 SW 1013; Atchison, etc, R. 
Co. v. Williams, 38 Tex. Civ. A. 405, 
86 SW 388. 

Vt.—Squires v. O’Connell, 91 Vt. 
35, 99 A 268. 

[a] Entries based on memoranda 
furnished by a slave (1) have been 
rejected in South Carolina. Venning 
v. Hacker, 20 S. C. L. 584. (2) But 
in Georgia it has been held that the 
books of a blacksmith, when proved 
in the usual mode by the blacksmith, 
are admissible in evidence, although 
it appears that some portion of the 
account was charged on information 
received from a slave who did the 
work, Bailey v. Barnelly, 23 Ga. 582. 

96. See supra § 1036, 

97. U. S.—Chicago Lumbering Co. 
v. Hewitt, 64 Fed. 314, 12° CCA 129. 

Cal.—Preston v. Dunn, 38 Cal. A. 
747, 166 P 603. 

Conn.—Smith v. Law, 47 Conn. 431. 

Ill.— Pittsburg, ete., R. Co. v. Chi- 
cago, 242 Ill. 178, 89 NE 1022, 134 
AmSR 316, 44 LRANS 358; Trainor 
Vv. German-American Sav., etc., 
Assoc., 204 Ill. 616, 68 NE 650; Chis- 
holm vy. Beaman Mach. Co., 160 Ill. 
101, 48 NE 796; House v. Beak, 142 
Ill. 290, 30 NE 1065, 38 AmSR 307; 
Stettauer v. White, 98 Ill. 72; Wright 
v. Charbonneau, 122 Ill. A. 52; West 
Chicago St. R. Co. v. Moras, 111 Il. 
A. 531; Schnellbacher v. Frank Mc- 
ee Plumbing Co., 108 Ill. A. 
486, 

Mass.—Pettey v. Benoit, 193 Mass. 
233, 79 NH 245; Gould v. Hartley, 187 
Mass. 561, 73 NE 656; Miller v. Shay, 
145 Mass. 162, 13 NE 468, 1 AmSR 
449; Harwood v. Mulry, 8 Gray 250; 
Kent v. Garvin, 1 Gray 148: Barker 
v. Haskell, 9 Cush. 218; Morris v. 
Briggs, 3 Cush. 342; Ball v. Gates, 12 
Metc. 491; Smith v. Sanford, 12 Pick. 
139, 22 AmD 415; Faxon v. Hollis, 13 


Mass. 427. 

ee v. Evans, 8 Mich. 
Minn.—Itasea Cedar, ete. Co. v. 

McKinley, 124 Minn. 183, 144 NW 
768, 11385; Paine v. Sherwood, 212 

Minn. 225. : 
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for.°*. But a contrary rule has been asserted in a 
few jurisdictions,®® and daily time cards of a work- 
man have been held admissible as corroborative of 
book entries made therefrom without proof of hand- 


writing of the workman. 


{§ 1058] (i) Subject Matter of Entry—aa. In 


General. The entries must relate 


carried on by the person for whom the books are 
kept and not to matters in no way connected with 
the business;? and entries, even though made in a 


regular book of accounts, are not 


N. ¥.—Collins v. Carlin, 106 App. 
Div. 204, 94 NYS 317; Krom v. Levy, 
1 Hun 171 [app dism 60 N. Y. 126]; 
Galway v. Prignano, 134 NYS 571. 

S. C.—Thomson y. Porter, 23 S, C. 
Eq. 58, 58 AmD 653. 

Tex.—Missouri Pac. R. Co. v. John- 
son, 7 SW 8388; Weinberg v. Garren, 
(Civ. A.) 155 SW 1013. 

‘It has long been the settled law 
of this commonwealth, that it is not 
a valid objection to the competency 
of a party’s book, supported by his 
suppletory oath, that the entries 
therein were transcribed from a slate 
or memorandum-book in which they 
were first entered for a temporary 
purpose, although the entries on the 
slate or memorandum were made by 
a person other than the party who 
copied them on to the book... . 
Faxon v. Hollis, 13 Mass. 427; Smith 
v. Sanford, 12 Pick. (Mass.) 139, 22 
AmD 415; Ball _v. Gates, 12 Metc. 
(Mass.) 491; Morris v. Briggs, 3 
Cush. (Mass.) 342. But in all these 
cases it will be found that in addi- 
tion to the oath of the party who 
made the entries in the day-book, the 
testimony of the person who made 
the entries on the slate or memoran- 
dum-book was adduced, to prove that 
articles were delivered or work per- 
formed of a character similar to 
those charged on the day-book, at or 
about the time of the entries therein. 
The charges in the book, supported 
by the oath of the party making the 
entries, are often the only evidence 
of dates, items, and amounts, which 
individuals cannot well retain in 
their memories. . . . [In the case at 
bar] the clerk who made the entries 
had no knowledge of the correctness 
of any charge in the book. All he 
can say is, that the drayman, who 
delivered the articles for the plain- 
tiff, gave to him from his memoran- 
dum-book the items which were en- 
tered on the book. The case there- 
fore rests on the mere unsupported 
statement of a third person, whose 
fidelity and accuracy there are no 
means of ascertaining and testing. 
It is in its nature mere hearsay testi- 
mony. To permit the books of a 
party to be competent proof under 
such circumstances would be extend- 
ing the rule applicable to_ this 
anomalous and dangerous species of 
evidence quite too far.” Kent v. 
Garvin, 1 Gray (Mass.) 148, 149. 

[a] Sufficiency of servant’s testi- 
mony.—Where plaintiff's clerk testi- 
fied that he weighed the grain taken 
in at an elevator, and set the weights 
down in a scale book, from which he 
made a daily report to his employer, 
who entered it in his daybook, the 
daybook was held inadmissible to 
prove the amount of such weights, 
as the clerk did not testify that he 
entered the weights correctly or made 


a correct report thereof. Missouri 
PaACARE Cor ve Johnson, “(Lex 27 
SW 838. 

98. I11—Schnellbacher v. Frank 


Speen Plumbing Co., 108 Ill. A. 
48 


Mass.—Atlas Shoe Co. v. Bloom, 
209 Mass. 568, 95 NE 952; Kent v. 
Garvin, 1 Gray 148. 

Bich slagheen v. Evans, 8 Mich. 
476. 

Minn.—Paine_ v. 21 
Minn. 225. 


Sherwood, 


EVIDENCE 


business.# 
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casual sale of an article not in the line of the party’s 
But the competency of an account book 
as to matters properly entered therein is not affected 
by the fact that it also contains an entry not con- 


nected with the business.* 


[§ 1059] bb. 
to the business 


evidence of the 
N. Y.—Ives v. Waters, 30 Hun 297; 


re Waa fas v. Herman, 90 -NYS 
431. 

Vt.—Squires v. O’Connell, 91 Vt. 
35, 99 A 268. 

99.. Taylor v.. Tucker, 1. ‘Ga. 231; 


Groschell v. Knoll, 10 KyL 314; Cur- 
Ae v. Crawford, 4 Serg. & R. (Pa.) 


{a] MDlustrations.—(1) It is not 
necessary that the person who makes 
the entries in shopbooks should with 
his own hands deliver the goods 
charged in order to make the entry 
evidence of sale and delivery, and 
that a party’s books supported by 
his oath is admissible to prove the 
sale and delivery of goods without 
the testimony of the carter or other 
person delivering the goods. Curren 
v. Crawford, 4 Serg. & R. (Pa) 3. 
(2) This is true, although the en- 
tries are made from memoranda fur- 
nished by the carter. Jones v. Long, 
3 Watts (Pa.) 325. 

1. Wisconsin Steel Co. v. Maryland 
Steel Co., 203 Fed, 403, 121 CCA 507. 
ee Ala.—Avery v. Avery, 49 Ala. 
193. 

Cal._—Batcheller v. Whittier, 12 Cal. 
A. 262, 107 P 141; Yick Wo v. Under- 
hill, 6 Cal. A. 519, 90 P 967. 

Ga.—Petit v. Teal, 57 Ga. 145. 

Ky.—Galbraith v. Starks, 117 Ky. 
S15 199 SW Liss w25 Ky 17 $2090: 
Gilat es v. Rogers, 11 Cush. 
eS J.-—Wilson v. Wilson, 6 N. J. L. 


N. Y.—Purick v. Port Jefferson 
Electric Light Co., 186 App. Div. 214, 
174 NYS 285. ‘ 

Pa.—Fulton’s Est., 178 Pa. 78, 35 
A 880, 35 LRA 1383; Stuckslager v. 
Neel, 123 Pa. 538, 16 A 94; Mash’s 
Estij28" Pay ‘Co: 4190: 

S. C.—Charlestown Say. Inst. v. 
Farmers’, etc., Bank, 73 S. C. 545, 54 
SE 216; Petrie v. Lynch, 10 S. C. L. 
et Hughes v. Hampton, 7 S. C. L. 
745. 

Tex.—Baldridge v. Penlan, 68 Tex. 
441, 4 SW 565; Cole v. Dial, 8 Tex. 
347; Bouldin v. Atlantic Ricemills 
Co., (Civ. A.) 86 SW 795. 

3. Horine v. New York L. Ins. Co., 
87 SW 274, 27 KyL 893; Stuckslager 
v. Neel, 123 Pa. 53, 16:A 94; Shoe- 
maker v. Kellogg, 11 Pa. 310. 

{a] This rale has been applied 
where the sale of a horse was en- 
tered in the account books of a 
dry goods. merchant. Shoemaker vy. 
Kellogg, 11 Pa. 310. 

4. Schneider v. Oakman Cons. Min. 
Co., (Cal. A.) 176 P 177; Yick Wo v. 
Underhill. 5 Cal. A. 519, 90 1P) 967; 


Buchanan vy. Higginbotham, 123 Va. 
662, 97 SE 340. 
5. Cal.—Severance v. Lombardo, 


Hr Cares Ts 
Del.—McDaniel v. Webster, 7 Del. 
305; Conoway v, Spicer, 5 Del. 425. 
Ga.—Martin v. Fyffe, Dudl. 16. | 
Tll.—F. H. Hill Co. v. Sommer, 55 
Tl. A. 345. 
Iowa.—Jones v. General Constr. 
Co., 150 Iowa 194, 129 NW 830. 
Me.—Mitchell vy. Belknap, 23 Me. 
475; Clark v. Perry, 17 Me. 175. 
Mass.—Copeland v. Boston Dairy 
Co., 189 Mass, 342, 75 NE 704; Doody 
v. Pierce, 9 Allen 141; .Prince v. 
Smith, 4 Mass. 455; Cogswell v. Dol- 
liver, 2 Mass. 217, 3 AmD 45. 
Mich.—Columbia Phonograph Co. 


Goods Delivered and Services 


Performed. Where a party’s books of account are 
admissible in his favor, they are very generally re- 
ceived for the purpose of proving charges for goods 
or articles delivered and services performed.® 
rule applies, although the sale was founded on a 


This 


v. Sherman, 166 Mich. 324, 130 NW 
186. 
Mo.—Doherty v. Doherty, 155 Mo. 
A. 481, 1384 SW 1112; Wright v. Chi- 
cago, etc., R. Co., 118 Mo, A. 392, 94 
SW_ 555. 

N. J.—Bayonne v. Standard Oil Co., 
SION do. Lat FLT, TSANG: 


N. Y.—West v. Van Tuyl, 119 N. Y. 
620, 23 NE 450. : 

N. C.—Mitchell v. Clarke, 3 N. C. 
13. 

Okl.—First Nat. Bldg. Co. v.- 


Vandenberg, 29 Okl. 583, 119 P 224. 

Pa.—Molony v. Benners, 3 Grant 
233; Lowenstein y. Greenbaum, 65 
Pa. Super. 19; Vallee Bros. Electrical 
Co. v. North Penn Iron Co., 32 Pa. 
Super 111. N 

S. C.—Frazier v. Drayton, 11 S. C. 
re. AA. 

Tenn.—Hasly v. Eakin, Cooke, 388. 

Tex.—Rogers v. O’Barr, (Civ. A.) 
81 SW 750. 

Wis.—Jones vy, Orton, 65 Wis. 9, 
26 NW 172. 

fa] Proving coal on land.—Grosch 
v. Trexler, 66 Pa. Super. 485 

{b] ¥Ferriage.—Iin an action to re- 
cover a sum due for ferriage, the 
books of the ferry owner are admis- 
sible to prove the account. Frazier 
ve Drayton, 1 SUC. siieeid. 

[ec] Horse hire——An account for 
the hire of a horse may be proved, 
as work and labor, under the Book 


Debt Law. Easly v. Eakin, Cooke 
(Tenn.) 388. 
{d] Board.—(1) Meals furnished 


to one and his servants from day to 
day have been held to be a proper 
subject of book charge. Tremain vy. 
Edwards, 7 Cush. (Mass.) 414. (2) 
But it has also been held that items 
charging board are not for goods 
sold in the ordinary course of busi- 
ness, and the book containing them 
is not such a book of original entry 
as to be admissible in evidence. 
Gibbon’s Est., 1 LegGaz (Pa.) 10. 
fe] Work done by party’s serv- 
ants.—In an action for work and ma- 
terials plaintiff's books are admis- 
sible to prove work done by persons 
in his employment. Barker v. Has- 


kell, 9 Cush. (Mass.) 218; Jones- 
boro, etc, R. Co. v. United Iron 
Works Co., 117 Mo. A. 153, 94 SW 
726; Mitchell v. Clarke, 3 N. C. 13. 
Contra Wright v. Sharp, 1 Browns 
(Pa.) 344, 

{f] Establishment of mechanic’s 


lien.—(1) In scire facias upon a me- 
chanie’s lien, where the materials 
were furnished on the credit of the 
building, charges in the book made 
against the owner or contractor in- 
dividually have been held competent 
to show the amount of materials fur- 
nished, the facts which rendered 
the building liable having been 
proved aliunde. Barbier v. Smith, 38 
Pa. 296; McMullin v. Gilbert, 2 
Whart. (Pa.) 277; Church v. Davis, 9 
Watts (Pa.) 304. (2) But it has 
also been held, on the trial of a pe- 
tition to enforce a mechanic’s lien 
upon a building, that plaintiff’s books 
of charges and suppletory oath were 
not admissible in evidence in his 
favor before the passage of the stat- 
utes making parties competent wit- 
nesses, since the mechanic has it in 
his power to secure other evidence 
of the work he has performed, either 
by the testimony of the contractor 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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written order;* and after an order to deliver goods 
or render services is proved by competent evidence 
alieunde,’ the fact* and the date® of delivery or 
performance may be proved by the books and sup- 
pletory oath of the party. A book of account has 
been regarded as prima tacie evidence of the price 
of goods sold,'® but it has also been held that en- 
tries which furnish nothing by which the propriety 
of the price charged for goods or labor can be tested 


er criticxzed by witnesses familiar 
are inadmissible.1? 


to goods delivered and services 


though there is also authority for the view that cash 
items entered in the regular course of business are 


- within the rule.1 


or of his own fellow workmen. 
Lynch v. Cronan, 6 Gray (Mass.) 531 
[appr Locke, etc., Co. v. Mechler, 81 
Nein ural, 110), Ame LOo9 Tl: 

{g] SGiterary labor is not a proper 
subject of book entries. Hirst v. 
Clarke, 3: PaLJ 32, 1 PaLJR 398. 

6. Valee Bros. BPlectrical Co. v. 
North Penn Iron Co., 32 Pa. Super. 
Tt. 

7. See infra § 1061. 

8. Ala.—Childress v. Smith-Echols- 
Burnett Hardware Co., 162 Ala. 371, 
50.8 322. 

Hem-aMitchert v. Belknap, 23 Me. 
475. 

N. H.—Bailey v. Harvey, 60 N. H. 
152. 

N. Y.—Wilcox Silver Plate Co. v. 
Green, 72 N. Y. 17. 

Pa.—Hartley v. Brookes, 6 Whart. 
189; Linn vy. Naglee, 4 Whart. 92. 


Wis.—Schettler v. Jones, 20 Wis. 
412. 

9. Costello v. Crowell, 133 Mass. 
352. \ 

10. Ducoign v. Schreppel, 1 Yeates 
(Pa.) 347. 

ll. McGarry’s Est., 9 Pa. Dist. 
172. 

12. J. Snow Hardware Co. v. 


Lovyeman, 131 Ala. 221, 223, 31 S 19; 
Waldren v. Priest, 96 Me. 36, 51 A 
235; Luttrell v. Parry, 61 Tex. Civ. 
A. 508, 129 SW 865. 

The shopbook rule “is confined to 
entries of goods sold and delivered, 
or of work and labor performed.” 
J. Snow Hardware Co. v. Loveman, 
supra; Luttrell v. Parry, 61 Tex. Civ. 
A. 508, 129 SW 865. 

[a] Charges for wharfage cannot 
be proved by books of account. Wil- 
mer v. Israel, 1 Browne (Pa.) 257; 
Lennig v. Quaker City Steamboat Co., 
3 WklyNC (Pa.) 434. 

[b] Charges of : 
Charges which are not in their na- 
ture liquidated sums, but damages 
which can be rendered certain only 
by convention or judicial decision, 
are not matters of book account. 
Wait v. Krewson, 59 N. J. L. 71, 35 
A 742; Swing v. Sparks, 7 N. J. L. 
Oe 

{[c] Items relating to rent or 
breach of lease.—Books of account 
are not admissible to prove a debt of 
defendant to plaintiff .for rent of 
land, or other items referable to the 
failure of a party to comply with 
the terms of a_ lease. Prince v. 
Smith, 4 Mass. 455. 

{d] Entry of settlement.—A mere 
entry made in a man’s book of ac- 
counts of a settlement with another 
is not, as against such other person, 
legal evidence of a settlement. Prest 
v. Mercereau, 9 N. J. L. 268. 

[e] Expenditures in search of 
slave.—In an action against stage- 
coach proprietors for aiding in the 
escape of plaintiff’s slave, plaintiff's 
book entries are not proper evidence 
of expenditures in search of his 
slave, as such expenditures are not 
matter of account. Redden v. Spru- 
ance, 4 Del. 217. 

{f] Books of agent or broker.— 
(1) The rule relating to the admis- 


damages. 


It has frequently been asserted 
that the shopbook rule is confined to entries relating 


EVIDENCE 


[§ 1060] ce. 


eral. 


with the subject 


performed;!? al- | his books.17 


[§ 1061] 
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An account of credits and not of charges, kept by 
the purchaser of goods** or of the employer for 
whom labor or services have been performed * is 
not admissible in his favor. 


Collateral Matters—(aa) In Gen- 


The account books of a party are not, as a 
general rule, admissible to prove any matter col- 
lateral to the issue of debit and eredit between the 
parties;° and any facts aside from the sale and 
delivery of goods or the performance of work and 
labor which are necessary to make out a party’s 
case must be proved by evidence independent of 
There are, however, cases in which 
this rule has been somewhat relaxed.?® 

(bb) To Whom Credit Given. 


It is 


usually held that books of account are inadmissible 


dered, or the sale and delivery of 
merchandise on credit, does not ex- 
tend to the account books of a broker 
or agent showing purchases from or 
sales to third persons by the agent, 
in an action between him and his 
principal. Rathborne v. Hatch, 80 
App. Div./ 115, 802 NYS 347." (C2), A 
ship broker’s book and his supple- 
tory oath cannot be received in evi- 
dence to support a charge for a com- 
mission on the sale of a vessel, since 
it relates to a transaction of which 
from the nature of the case other 
and better evidence could be given. 
Winsor v. Dillaway, 4 Metc. (Mass.) 
221. (8) Where an agent. conducted 
the business of a principal incapable 
of transacting his own business, the 
agent’s books were inadmissible to 
prove the supply of necessaries by 
the agent to his principal during the 


Bik Poag v. Poag, 10 S. C. Eq. 
ov. 
[g] Record of notes—(1) A 


book in which an intervener kept a 
record of certain notes has been held 
not admissible, as a book of ac- 
counts, to prove plaintiff’s indebted- 
ness on _ such _ notes. Kassing v. 
Walter, (lowa) 65 NW 8382. (2) A 
note register or book of bills re- 
ceivable kept by a bank or banker is 
not a “book of account.’ Martin v. 
Scott, 12 Nebr. 42, 10 NW 5382. 


13. See infra § 1063. 
14, Winder v. Pollack, 151 NYS 
870; Dailey v. Sonnerborn, 35 Tex. 


60; Goldsworthy v. Oliver, 93 Wash. 
67, 160 P 4, 6 [quot Cyc]. 

15. Sherman v. Whiteside, 93 IIl. 
A. 572 [aff 190 Ill. 576, 60 NE 838]; 
Morse v. Potter, 4 Gray (Mass.) 292; 
Summers vy. McKim, 12 Serg. & R 


(Pa.) 405; Goldsworthy vy. Oliver, 
QS Su. ash.. 67, 72200 af 4,,.464 EQuoe 
Cyc]. 

16. Ala—J. Snow Hardware Co. v. 


Loveman, 131 Ala. 221, 31 S 19; Davis 
v. Tarver, 65 Ala, 98. 

Cal.—Batcheller v. Whittier, 12 
CalivA.22602,.001 weebad. 
hegee pen Oe v. Webster, 7 Del. 
305 
Ga.—Bracken v. Dillon, 64 Ga. 243, 
{37 AmR 70. 

Tll.— Palmer vy. Goldsmith, 15 Ill. 
A. 544. 

Ind.—Marks v. Box, 54 Ind. A. 
487, 103 NE 27, 33 [cit Cyc]. 

Iowa.—Lyman v. Bechtel, 55 Iowa 
437, 7 NW 673; Hart v. Livingston, 
29 Towa 217. 

Mich.—Collins v. Shaw. 124 Mich. 
474, 83 NW 1146. 

N. H.—Bailey v. Harvey, 60 N. H. 
152; Putnam v. Goodall, 31 N. H. 
419; Batchelder v. Sanborn, 22 N. H. 
325: Woods v. Allen, 18 N. H. 28; 
Little v. Wyatt, 14 N. H. 23; Woodes 
v. Dennett, 12 N. H. 510. 

N. J.—Locke, ete., Co. v. Mechler, 


81. N. Je), 232,79) A 1059. 
N. Y.—Merrill v. Ithaca, ete, R. 
Co., 16 Wend. 586, 30 AmD 130. 


Okl.—Drumm-Flato Commn. Co. v. 
Edmisson. 17 Okl. 344, 87_P 311. 

Pa.—Manayunk Fifth Mut. Bldg. 
Soc. v. Holt, 184 Pa. 572, 39 A 293; 


sion of shopbooks of services ren-: Eshleman v. Harnish, 76 Pa. 97; Hale 


v. Ard, 48 Pa. 22; Phillips v. Tapper, 
2 Pa. 323; Alexander v. Hoffman, 5 
Watts & S. 382; Nickle v. Baldwin, 
4 Watts & S, 290; Murphy v. Cress, 2 
Whart. 33; Lonergan vy. Whitehead, 
10 Watts 249; Juniata Bank v. Brown, 
5 Serg. & R. 226; Baisch v. Hoff, 1 
Yeates 198; Bowers v. Overfield, 10 
Pan COusetar 

S. C.—Wells v. Hays, 93 S. C. 168, 
172, 76.SE 195,. 42 LRANS: 727. [cit 
Cyc]; Gage v. MclIlwain, 32 S. C. L. 
135; Pritchard v. McOwen, 10 S. C. 
L. 131 note a, 

Tex.—Bouldin v. Atlantic Ricemills 
Co: MCivieA.) SOn Ss Wietoo: 

Utah.—Eureka Hill Min. Co. v. 
Bullion Beck, ete., Min. Co., 32 Utah 
236,, 90 © 157, 125 AmSR 335; 

{a] MNilustration.—Entries in a 
merchant’s book cannot be received 
to show that the goods sold and de- 
livered formed the consideration of 
a note given by the purchaser, or 
that they were necessaries suitable 
to the condition in life of the pur- 
chaser and his family. Davis v. 
Tarver, 65 Ala. 98. 

[b] Purpose of purchase. — Tho 
books of a seller cannot be evidence 
of the purpose for which the goods 
were bought. Locke, etc., OU vA 
Mechler, 81 N. J. Ii 232, 233, 79 A 
1059 (“In order to sustain the judg- 
ment in this case, it is necessary to 
hold that a party’s shop books are 
evidence in his own favor for pur- 
poses other than proof of the sale 
and delivery of goods, and that they 
are admissible to prove in addition 
thereto the purpose for which the 
goods were bought. We find no case 
that goes to this extent. It is in 
seeming conflict with what is said 
in section 1540 of Wigmore on Evi- 
dence, and cases’. therein cited, 
and section 589 of Jones on 
Ividence’’). 

17. Batcheller v. Whittier, 12 Cal. 
A. 262, 107 P.141; Locke, ete., Co. vy. 
Mechler, 81 N. J. L..232, 79 A 1059; 
Forsee v. Matlock, 7 Heisk. (Tenn.) 
421. 

18. See cases infra this note. 

{a] MTlustrations.—(1) In an ac- 
tion against an electric company for 
damage to plaintiff's moving picture 
business by breach of defendant's 
contract to furnish electricity, plain- 
tiff's books of original entry, show- 
ing his receipts and expenditures, 
were admissible to prove loss of 
profits. Gardner v. Springfield Gas, 
ete., Co. 154 Mo. A. 666, 135 SW 
1023. -.(2);- On: an. issue,as. to the 
testamentary capacity of a testatrix, 
an account book of the deceased phy- 
sician who attended her, containing 
an entry showing the _ physician’s 
charge and the nature of the testa- 
trix’s disease and a payment of the 
charge, was admissible to show the 
nature of her disease. Knapp v. St. 
Louis Trust Co., 199 Mo. 640, 98 
Sw 70. (3) The pay roll of a mine 
has been received in evidence to show 
the r-hereabouts of certain employees 
at a particular time. Shirley v. 
Southern R. Co., (Ala.) 73 S 430. 
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to show to whom credit was given when that fact 


is in issue,’® and are therefore 


charge a defendant with goods delivered to a third 


person or for services performed 


son,*° or admissible to prove charges for cash paid 


to a third person on the order of 


ty.21 
count books are admissible for the 


ing to whom credit was given,*? although they are 


not conclusive on that question.?? 
[§ 1062] 


This rule has been extended so as 


delivery of goods, the performance of services, or 
the payment of money under a special agreement 
is not provable by books of account, since by an 
agreement of this kind the transaction is taken out 


19. Colo.—Young v. U. 
etc., Co., 27. Colo. A. 331, 148 P 919. 


Ky.—Leisman v. Otto, 1 Bush 225. | 


Mass.—Kaiser v. Alexander, 144 
Mass. 71, 12 NE 209; Field v. Thomp- 
son, 119 Mass. 151; Keith v. Kibbe, 10 
-Cush. 35 [dist Dexter v. Booth, 2 
Allen 559]; Ball v. Gates, 12 Metc. 
491. 


Minn.—Winslow v. Dakota Lumber 
Co., 32 Minn. 237, 20 NW 145. 
N. Y.—Peck v. Von Keller, 76 N. Y. 


604; Textile Pub. Co. v. Smith, 31 
Mise. 271, 64-NYS 123. 

N. C—Peele v. Powell, 156 N. C. 
553, 73 SE 234. 

20. Del.—Walker v. Yeatman, 5 
Del. 267. 

Me.—Soper v. Yeazie, 32 Me. 122; 
Mitchell v. Belknap, 23 Me. 475. 

Mass.—Field -y. Thompson, 119 
Mass. 151; Bentley v. Ward, 116 
Mass. 333; Somers vy. Wright, 114 


Mass. 171; Gorman v. Montgomery, 1 
Allen 416; Keith v. Kibbe, 10 Cush. 
35; Coppin v. Cross, 3 Dane Abr. 322. 

N. H.—Webster v. Clark, 30 N. H. 
245. 

N. J.—Townley v. Wooly, 1 N. J. L. 
377; Tenbroke v. Johnson, 1 N. J. L. 
288. 

Pa.—Poultney v. Ross, 1 Dall. 238, 
22. eds 73 (Balztey's ,bst.,) 25-63. 
Co. 432; Wheeler’s Est., 13 Phila. 
pr 8 WklyNC 534. 

I.— Churchill v. Hebden, 32 R. I 
34° "38, 78 A 337 [quot Cyc]. 

S. C.—Kinloch v. Brown, 30 S. C. L. 
223; Hurtz v. Neufville, 27 & Cor 
138; Darby v. Deas, 10 S. Cc. L. 436. 
1 Va.—Kerr Wi Love, 1 Wash. (1 Va.) 
12. 

Wash.—Bartlett Vv. 
Wash. 723, 31 P 22. 

fa] Bule applied to entries by 
party’s clerk.—Kaiser v. Alexander, 
144 Mass. 71, 12 NE 209. 

21. Lyman v. Bechtel, 55 Iowa 
437, 7 NW 673; Snell v. Eckerson, 8 
Iowa 284; Prince v. Smith, 4 Mass. 
455; Brown v. Warner, 116 Wis. 358, 
93 NW 17. 

[a] Bule established by statute.— 
Brown v. Warner, 116 Wis. 358, 93 
NW 17. 

Cash items or dealings generally 
see infra § 1063. 

22. Dunlap v. Hooper, 66 Ga. 211; 
Montague v. Dougan, 68 Mich. 98, 
35 NW 840; Larson v. Jensen, 53 
Mich. 427, 19 NW 130; Murphey v. 
Gates, 81 Wis. 370, 372, 51 NW 573; 
Champion v. Doty, 31 Wis. 190. 

“The entry made in the plaintiff’s 
books tended to show to whom the 
credit was given, and in that view 


Morgan, 4 


was proper.” Murphey v. Gates, 
supra. 
23. Champion v. Doty, 31 Wis. 190. | 


24. Ala.—J. Snow Hardware Co. v. 
Loveman, 131 Ala. 221, 31 S 19. 
Cal.—Laux v. Bekins Van, etc., Co., 


-. LIT Cal. 632169 "Pel OFZ: 


Del.—Ward y. Powell, 3 Del. 379. 


But there is authority for the view that ac- 


(cc) Special Agreements. Books of 
account are not admissible to prove the terms or 
contents of a special agreement,** or as evidence 
of a sum of money due under such an agreement.?5 


S. Bank, | 


EVIDENCE 


not evidence to 
for a third per- 
the adverse par- 


purpose of show- 
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of the usual course of business dealings and the 
performance or nonperformance of the contract is 
susceptible of other proof.?® 
held that, although a book of accounts may be in- 
competent to prove the performance of a special 
contract, yet where services are rendered or goods 
are delivered from time to time in the performance 
of the contract, it is proper to charge them upon the 
book, and such charges are competent evidence, not 


But it has also been 


of the performance of the contract, but of the fact 


to hold that the [§ 1063] 


Iowa.—Hart  v. 29 
Iowa 217. 

Ky.—Estes y. Jackson, 53 SW 271, 
21 KyL 859. 

Mass.—Alger v. Thompson, 1 Allen 
453; Rindge v. Breck, 10 Cush. 43. 

Mich.—Jacobs v. Morgenthaler, 149 
Mich. 1, 13, 112 NW 492 [cit Cyc]; 
ey re Ward, 73 Mich. 220, 41 NW 
4 

Mo.—Davis v. McClelland, 185 Mo. 
A. 130, 136, 170 SW 691 [cit Cyc]; 
Daum v. Neumeister, 2 Mo. A. 597 

N. J.—Danser v. Boyle, 16 N. Beto. 
395; Wilson v. Wilson, 6 N. J. L. 95. 

N. Y.—Griesheimer v. Tanenbaum, 
124 N. Y. 650, 26 NE 957; McGold- 
rick v. Traphagen, 88 N. Y. 334. 

Pa.—Murphy v. Cress, 2 Whart. 33. 


Livingston, 


S. C.—Pritchard v. McOwen, 10 S. 
C. L.-131 note a. ; 

Vt.—Stillwell v. Farewell, 64 Vt. 
286, 24 A 248. 

Wis.—Hazer v. Streich, 92 Wis. 
| 505, 66 NW 720. 
| [a] Illustrations—(1) A _ special 


contract under which a party alleges 
he has paid a claim against him by 
crediting the same upon an account 
against another party is not provable 
by a book of accounts. Griesheimer 
v. Tanenbaum, 124 N. Y. 650, 26 NE 
957. (2) The execution of a note 
in settlernent of an account has been 
held not to be a transaction of a 
character which can be evidenced by 
a party’s shopbooks. Estes v. Jack- 
son, 53 SW 271, 21 KyL 859. (3) A 
plaintiff’s books of account and sup- 
pletory oath are not competent evi- 
dence of the consideration of a prom- 
issory note. Rindge vy. Breck, 10 
Cush. (Mass.) 43. (4) In an action 
to recover contribution from one who 
is alleged to be a joint indorser with 
plaintiff of a promissory note, plain- 
tiff cannot introduce in evidence an 
extract from his own books of ac- 
count to corroborate his own testi- 
mony tending to show that the par- 
ties were joint indorsers. Alger v. 
Thompson, 1 Allen (Mass.) 453. 

{b] Charges becoming matters of 
account upon rescission of contract.— 
Charges for services done or prop- 
erty delivered under a supposed spe- 
cial contract, but which afterward 
become matter of account by opera- 
tion of law in consequence of a res- 
cission of the contract, cannot be 
proved by the party’s book, since 
there must be a right to charge when 
the service is done or the goods de- 
livered. Merrill v. Ithaca, ete. R. 
ry 16 Wend. (N. Y.) 586, 30 AmD 

[ce] Delivery to sell on commis- 
| sion.—The fact that plaintiff had de- 
livered wood to defendant to sell on 
commission must be proved bv some 
other evidence than plaintiff’s ac- 
count books, as the rule allowing 
such books in evidence cannot be ex- 
‘tended to agreements other than the 


of the delivery of the goods and the rendition of the 
services and their amount;?? 
have been received to show that a eredit was given 
as agreed between the parties.*§ 

dd. Cash Items or Dealings. 
items indicating loans or advances of money are‘ 
sometimes made, by statutory enactment, admissible 
in evidence equally with other 1tems, assuming the 
account to be otherwise admissible,?® the general 


and account books 


While 


sale. Murphy v. Cress, 2 Whart. 
(Pa.) 33. To same effect Baisch v. 
Hoff, 1 Yeates (Pa.) 198. But com- 
pare Smith v. Law, 47 Conn. 431 


(holding that in assumpsit for goods 
sold, the account books of plaintiff, 
containing a charge of the goods to 
defendant made in the regular course 
of business, are admissible in sup- 
port of his claim, although the only 
question is whether the goods were 
purchased by defendant or only taken 
to be sold on commission). 

25. Danser v. Boyle, 16 N. J. L. 
395; Butz v. Manwiller, 2 Woodw. 
(Pa.) 260. 

26. McDaniel v. Webster, 7 Del. 
305; Lyman v. Bechtel, 55 Iowa 487, 
7 NW 673; Brannin v. Foree, 12 B. 
Mon. (Ky.) 506; Hall v. Chambers- 
burg Woolen Co., 187 Pa. 18, 40 A 
986, 67 AmSR 563, 52 LRA 689; 
Stuckslager v. Neel, 123 Pa. 53, 16 
A 94; Eshleman v. Harnish, 76 Pa. 
97; Phillips v. Tapper, 2 Pa. +323: 
Nickle v. Baldwin, 4 Watts & S. 
(Pa.) 290; Lonergan v. Whitehead, 10 
Watts (Pa.) 249. 

{a] ' This rule has been applied to: 
(1) A contract to deliver goods at 
several distinct times. Alexander v. 
Hoffman, 5 Watts & S. (Pa.) 382; 
Lonergan y. Whitehead, 10 Watts 
(Pa.) 249. (2) Payment of an out- 
standing note. Brannin y. Foree, 12 
B. Mon. (Ky.) 506. 

{b] Contract failing to stipulate 
amount and price of work.—Where 
the amount of work to be done, the 
materials to be furnished, and the 
prices to be paid are not stipulated, 
the agreement has been held not to be 
sufficiently special in its terms to 
exclude books of account as evidence. 
Kline v. Foster, 1 Walk. (Pa.) 250. 

27. Bailey v. Harvey, 60 N. H. 152; 
Swain v. Cheney, 41 N. H. 232; Cum- 


mings v. Nichols, 13 N. H. 420, 38 
eee Oliver v. Phelps, 21 N. J. 


28. Ross v. Brusie, 70 Cal. 465, 11 
Vy tae Moore v. Knott, 14 Or. 35, 12 

29. Mich.—Richards v. Burroughs, 
62 Mich. 117,-28 NW 755. 

Minn.—Woolsey v. Bohn, 41 Minn. 
235, 42 NW 1022. 

Miss.—Finley v. Armstrong, 117 
Miss. 289, 78 S 177; Barner v. Rule, 
116 Miss. 600, 77 S°521. 

Mo.—Stephan vy. Metzger, 95 Mo. A. 
609. 69 SW 625. 4 

Wis.—Dohmen v. Blum, 137 Wis. 
560, 119 NW 349; Brown v. Warner, 
116 Wis. 358, 98 NW 17. 

Wvyo.—Lewis v. England, 14 Wyo. 
128, 82 P 869. 2 LRANS 401. 

fa] A limitation as to amount of 
a charge which may thus be shown 
is sometimes found in the statutes. 
Kellogg Lumber. ete., Co. v. Webster 
Mfg. Co., 140 Wis. 341. 122 NW 737; 
Brown v. Warner, 116 Wis. 358, 93 
NW 17 (five dollars). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 
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rule, in the absence of any statute of this char- 
acter, 1s that the books of account of a. party 
are not admissible in his own favor to prove 
charges for ‘‘money paid’’ or ‘‘money lent,’’ or 
cash items or dealings between the parties gener- 
ally, since these charges are not usually such as 
are made in the ordinary course of business, and 
since other and better evidence of the transaction 
to which such an entry relates usually exists or 
might reasonably be called for by the party mak- 
This rule has, however, been 
modified by some decisions, to the extent that where 
money charges are made in the banking business, or 
otherwise as a matter of fact in the ordinary course 
of business, the accounts of the party making such 


ing the advance.*° 


$0. Cal.—Collin v. Card, 2 Cal. 421; 
Yick Wo v. Underhill, 5 Cal. A. 519, 
20 P< 96%. 

Del.—Townsend y. 
Del. 9125: 

Ga.—Harrold v. Smith, 107 Ga. 851, 
33 SE 640; Beall v. Rust, 68 Ga. 774; 
Bracken v. Dillon, 64 Ga. 243, 37 
AmR 70; Petit v. Teal, 57 Ga. 145. 

Ill.— Lehmann vy. Rothbarth, 111 Ill. 
185; Ruggles v. Gatton, 50 Ill. 412; 
Rothschild v. Sessell, 103 Ill. A. 274. 

Ind.—Culver v. Marx, 122 Ind. 554, 
23 NE 1086, 17 AmSR 377, 7 LRA 489, 

Iowa.—Shaffer v. McCrackin, 90 
Iowa 578, 58 NW 910, 48 AmSR 465; 
U. S. Bank v. Burson, 90 Iowa 191, 
57 NW 705; Lyman vy. Bechtel, 55 
Iowa 437, 7 NW 673; Cummins v. 
Hull, 35 Iowa 253; Snell v. Eckerson, 
8 Iowa 284; Sloan v. Ault, 8 Iowa 
229; Young v. Jones, 8 Iowa 219; 
Veiths v. Hagge, 8 Iowa 163. 

Ky.—Galbraith v. Starks, 117 Ky. 
915, 79 SW. 1191, 25 KyL 2090; Bran- 
nin v. Foree, 12 B. Mon. 506. 

Me.—Kelton v. Hill, 58 Me. 114. 

Md.—Wilmer v. Placide, 119 Md. 
49, 86 A 43. 

Mass.—Cooley v. Collins, 186 Mass. 
507, 71 NE 979; Maine v. Harper, 4 
Allen 115; Townsend Bank v. Whit- 
ney, 3 Allen 454. . 

Mo.—Bader v. Ferguson, 118 Mo. 
A. 34, 94 SW 836; Gregory v. Jones, 
101 Mo. A. 270, 73 SW 899. 

N. H.—Page v. Hazleton, 74 N. H. 
252, 66 A 1049; Rich v. Eldridge, 42 
N. H. 153; Richardson v. Emery, 23 
N.. H.:-220. 


Townsend, 5 


J.—Hauser v. Leviness, 62 N. J. 


N. 

L. 518, 41 A724; Inslee v. Prall, 23 
Ne 3°. 457 “fatt’ 25 Ne Jl) La 665); 
Carman v. Dunham, 11 N. J. L. 189; 
Wilson vy. Wilson, 6 N. J. L. 95. 

N. Y.—Smith v. Rentz, 131 N.Y. 
169, 30 NE 54, 15 LRA 138; Low v. 
Payne, 4 N. Y. 247; Brown v. Bron- 
son, 93 App. Div. 312, 87 NYS 872; 
Simons v. Steele, 82 App. Div. 202, 
81 NYS 737 [aff 177 N. Y. 542 mem, 
69 NE 1131 mem]; Shipman v. Glynn, 
81 App. Div. 425, 52 NYS 691; Irvine 
v. Wortendyke, 2 E. D. Smith 374; 
Dusenbury v. Hoadley, 20 NYS 911; 
Schwartz v. Allen, 7 NYS 5; Vos- 
burgh v. Thayer, 12 Johns. 461; Case 
v. Potter, 8 Johns. 211. 

Oh.—Cram v. Spear, 8 Oh. 494; 
Hough v. Henk, 8 Oh. Cir. Ct. 354; 
Page v. Zehring, 8 Oh. Dec. (Reprint) 
211, 6 CincLBul 299. 

Or.—Harmon v. Decker, 41 Or. 587, 
68 P 11, 1111, 93 AmSR 748. 

Pa.—Ahl v. Ahl, 176 Pa. 466, 35 
A 227; Juniata Bank v. Brown, 
Serge. & R. 226; Ducoign v. Schrep- 
pel, 1 Yeates 347; McArdle’s Est., 13 
Pa. Dist. 150: Walton’s Est., 4 Kulp 487. 

Porto Rico.—Mattei v. Salazar, 4 
Porto Rico Fed. 9. 

Ss. C.—Williams v. Gregg, 19 S. C. 
Eq. 297; Lever v. Lever, 11 S. C. Ea. 
158; Rowland v. Martindale, 8 S. (eh 
Ea. 226. : 

Tenn.—Callaway v. McMillian, 11 
Heisk. 557; Black v. Fizer, 10 Heisk. 48. 

Tex.—Kotwitz v. Wright, 37 Tex. 
82: Cole v. Dial, 8 Téx. 347; Mings 
vy. Griggsly Constr. Co., (Civ. A.) 106 


Sw 192. 


EVIDENCE 


[§ 1064] (Jj) 


Negative. 


Vt.—Parris v. Bellows, 52 Vt. 351; 
Jewett’ v. Winship, 42 Vt. 204; Lap- 
ham v. Kelly, 35 Vt. 195. 

Wash.—Goldsworthy v. Oliver, 93 
Wash. 67, 160 P 4, 6 [quot Cyc]. 
ven Sign aaper v. Bauman, 28 Wis. 

“While books of original entry are 
admissible to prove the price, sale, 
and delivery of articles, and the per- 
formance of labor or the rendition of 
service, because such entries are 
made in the usual ‘course of busi- 
ness, such books are generally inad- 
missible to prove the loan of large 
sums of money, because transactions 
of this character are usually evi- 
denced by promissory notes, checks, 
and bills of exchange.’ Harmon v. 
Decker, 41 Or. 587, 594, 68 P 11, 1111, 
93 AmSR 748. 

[a] Reason for rule.—‘Entries of 
cash transactions may be fabricated 
with much greater safety and with 
less chance of the fraud being dis- 
covered than entries of goods sold 
or delivered, or of services rendered.” 
Smith v. Rentz, 131 N. Y. 169, 176, 
30 NE 54, 15 LRA 1388 [rev 14 NYS 
255]. 

{b] An item for commission for 
collecting a sum of money has been 


held inadmissible. Hale v. Ard, 48 
Pa. 22; Kotwitz v. Wright, 37 Tex. 82. 
[ec] Goods charged aS money 


loaned.—Although the account book 
of a tradesman is generally inad- 
missible to show money loaned, yet 
where it is in fact shown that there 
was no money loaned, but that plain- 
tiff had procured and paid for arti- 
cles for defendant and charged them 
as so much money loaned, the books 
were admissible. Le Franc y. Hewitt, 


Car L8G. 

31. Del.—Middletown People’s Nat. 
Bank y. Rhoades, 28 Del. 65, 90 A 
409. 

Ga.—Beall v. Rust, 68 Ga. 1774; 
Bagley v. Roberson, 57 Ga. 148; 


Ganahl vy. Shore, 24 Ga. 24. 

Iowa.—Levi v. Levi, 156 Iowa 297, 
136 NW 696; Orcutt v. Hanson, 70 
Iowa 604, 31 NW 950; Lyman v. 
Bechtel, 55 Iowa 437, 7 NW _ 673; 
Cummins v. Hull, 35 Iowa 253; Sloan 
v. Ault, 8 Iowa 229; Young v. Jones, 
8 Iowa 219; Veiths v. Hagge, 8 Iowa 
163. 

Kan.—Severy State Bank v. Gragg, 
98 Kan. 318, 319, 158 P 41 [cit Cyc]. 

Miss.—Finley v. Armstrong, 117 
Miss. 289, 78 S 177; Barner v. Rule, 
116 Miss. 600, 77 S 521. 

Nebr.—Labaree y. Klosterman, 33 
Nebr. 150, 49 NW 1102. 

Oh.—Cram vy. Spear, 8 Oh. 494. 

Or.—Harmon v. Decker, 41 Or. 587, 
68 P 11, 1111, 98 AmSR 748. 

R. I.—Cargill v. Atwood, 18 R. L 
303, 27 A 214, 

S. D—Union School Furniture Co. 
vy. Mason, 3 S. D. 147, 52 NW 671. 

Vt.—Gleason v. Kinney, 65 Vt. 560, 
27 A 208 [dist Parris v. Bellows, 
52 Vt. 351; Lapham y. Kelly, 35 Vt. 
495). 

Va.—Buchanan v. Higginbotham, 
123 Va. 662, 97 SE 340. 

Wash.—Goldsworthy v. Oliver, 93 
Wash. 67, 160 P 4, 6 [quot Cyc]; 
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| charges will be admissible under the shopbook rule.*? 
Moreover the effect of the decisions in some jurisdie- 
tions is to extend the rule permitting proof of the 
delivery of goods sold and the performance of labor 
by shopbooks so as to include charges of sums of 
money not exceeding a certain amount,?? or small 
sums not definitely fixed.*# 
is thus received it is evidence only of the fact of 
payment and not that the payment was made on a 
particular debt.°* 


When an account book 


Absence of Entry as Proof of 


A party’s books are not ordinarily ad- 
missible to establish a negative in his favor by 
showing the absence of affirmative entries.%5 
under special circumstances books of account have 


But 


Robertson y. O’Neill, 67 Wash. 121, 
120 P 884, 

Newfoundl.—Kelly v. Harbor Grace 
Sav. Bank, 6 Newfoundl. 357. 

“While the loan of large sums of 
money is usually evidenced in the 
manner indicated, and the payment 
thereof by receipts, these items may 
be proved by the books of a banker 
or broker, when such is in pursuance 
of his ordinary business method.” 
Harmon y. Decker, 41 Or. 587, 596, 
CS Cais bt ble Oo PAIS heme 4 Se 

[a] Collection and loan registers 
made to keep track of collections 
and loans are not “books of account,” 


within the meaning of Civ. Code 
§ 346, which renders ‘books of ac- 
count, containing charges by one 


party against the other, made in the 
ordinary course cf business,’ admis- 
sible in evidence. Labaree v. Klos- 
terman, 33 Nebr. 150, 49 NW 1102; 
Martin v. Scott, 12 Nebr. 42, 10 NW 
532. To same effect Kassing v. Wal- 
ter, (lowa) 65 NW 832; U. S. Bank 
v. Burson, 90 Iowa 191, 57 NW 705; 
Security Co. v. Graybeal, 85 Iowa 
543, 52 NW 497, 39 AmSR 8311. 

[b] In New York, the court has 
refused to accept the modification 
stated in the text and excluded the 
ledger of a deceased banker, con- 
taining an account of cash transac- 
tions between the parties. Smith v. 
Rentz, 131 Ny Y_ 169, 30 NE 54, 13 
LRA 138 [rev 14 NYS 255]. 

32. Waldron vy. Priest, 96 Me. 36, 
51 A 235; Kelton vy. Hill, 58°Me. 114; 
Hooper v. Taylor, 39 Me. 224; Dunn 
v. Whitney, 10 Me. 9; Davis v. San- 
ford, 9 Allen (Mass.) 216; Turner v. 
Twing, 9 Cush. (Mass.) 512; Burns 
v. Fay, 14 Pick. (Mass.). 8; Union 
Bank y. Knapp, 3 Pick. (Mass.) 96, 
15 AmD 181; Remick v. Rumery, 69 
N. H. 601, 45 A 574; Bailey v. Har- 
vey, 60 N. H. 152; Rich vy. Eldredge, 
42 N. H. 153; Bassett v. Spotford, 
11 N. H. 167; Goldsworthy v. Oliver, 
93 Wash. 67, 160 P 4, 6 [quot Cyc]. 

[a] Books of a decedent may be 
received for this purpose in an action 
for which his personal representa- 
tive is a party. Burns vy. Fay, 14 
Pick. (Mass.) 8; Page v. Hazleton, 74 
N.’ H. 252,°66° A 1049; Rich \v.,, El- 
dredge, 42 N. H. 153. 

83. Beall v. Rust, 68 Ga. 774, 777; 
Petit v. Teal, 57 Ga. 145, 148; Watts 
v. Shewell, 31 Oh. St. 331; Cram v. 
Spear, 8 Oh. 494; Harmon v. Decker, 
AV OR O87 V6 St distin Leno cen SR 
748; Goldsworthy y. Oliver, 93 Wash. 
67, 160 P 4, 6 [quot-Cye]. 

“There would seem to be good rea- 
son for admitting books to prove 
very small sums of cash advanced 
in the regular course of business, 
but where the amount is of such 
importance that a receipt or some 
written evidence might be reasonably 
called for by the party, books alone 
would be unsafe. Of, course, in par- 
ticular lines of business, such as 
banking, usage might be found to ex- 
tend to all amounts alike.’ Petit v. 
Teal,supra [quot Beall vy. Rust, supra]. 


34. Bailey v. Harvey, 60 N. H. 152. 
35. Cal.—Kerns y. McKeen, 76 
Caleost, 1s eles, 
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been admitted for such a purpose,?* and it seems 
that such books would be clearly admissible where 
the fact to be proved is that a particular item had 


not been entered therein.*? 
[§ 1065] 
In General. 


Ky.—Louisville R. Co. v. Kritzky, 
162 Ky. 652, 172 SW 1051; Vandyke 
v. Memphis, ete., Packet Co., 71 SW 


441, 24 KyL 1283; Lawhorn v. Car- 
ter, 11 Bush 7. 

Mass.—Riley v. Boehm, 167 Mass. 
183, 45 NE 84; Morse v. Potter, 4 
Gray 292. 

Vt.—Scott v. Bailey, 73 Vt. 49, 


50 A 557; Mattecks y. Lyman, 18 Vt. 
98, 46 AmD 138. 

Wash.—Goldsworthy v. Oliver, 93 
Wash. 6%, 1J60/))P 4,76 [quot “Cyc; 
Conover v. Neher-Ross Co., 38 Wash. 
172, 80 P 281, 107 AmSR 841. 

“Mercantile kooks may be admit- 
ted as affirmative evidence but they 
are not admissible to establish a 
negative proposition.” Louisville R. 
Co. v. Kritzky, 162 Ky. 652, 656, 172 
SW 1051. 

{a] Tustration.—A book kept, in 
tabular form by defendant, of the 
days on which plaintiff worked was 
inadmissible to show, by the absence 
of entries on certain days, that plain- 
tiff did not work on those days. 
Morse v. Potter, 4 Gray (Mass.) 292. 

36. See cases infra this note. 

[a] Thus (1) the account books 
ef a commercial house, presumably 
kept honestly and in the usual way, 
afford some evidence of the nonpay- 
ment of a claim, where no credit or 
evidence of payment appears therein, 
it being a matter of common knowl- 
edge that the primary use of such 
books is for the entry of items of 
debit and credit so as to show the 
condition of each customer’s account. 
Union School Furniture Co. v. Mason, 
$s S.’D.. 147, 52 NW 671. .To same 
effect Handy vy. Smith, 77 Conn. 165, 
58 A 694. (2) Where, in an action to 
recover for goods sold to defendant, 
defendant claimed that the goods were 
not sold but merely left on deposit, 
and plaintiff’s salesman testified that 
he had sold the goods to defendant, 
and that the latter had directed his 
clerk to credit them to plaintiff on 
his books, it was held that the books 
were admissible on the part of de- 
fendant, in connection with the 
clerk’s testimony denying such dl- 
rection, to show that no credit had 
been given to plaintiffs thereon, for 
the purpose of precluding any argu- 
ment or inference against defendant 
on account of the nonproduction of 
the books. Cross y. Willard, 46 Vt. 
73. (3) In an action for an article 
sold, defendants may introduce their 
books to show that there was not 
such item entered therein, in con- 
nection with the testimony of one of 
them, that the books show the true 
state of accounts between the par- 
ties. Ford v. Cunningham, 87 Cal. 
BOO iO F40o% 

[b] A bank’s books (1) of ac- 
count are admissible although not 
conclusive, to show that on certain 
days no money was received for cer- 
tificates of deposit, in connection 
with evidence that such money would 
have been entered on the books in 
the ordinary course of business, if 
received. American Surety Co. v. 
Pauly, 72 Fed. 470, 18 CCA 644. (2) 
A banker’s ledger is admissible to 
show that a depositor had no funds 
in the banker’s hands. Furness v. 
Cope. 5 Bing. 114, 15 ECL 498, 130 
Reprint 1004. 


(k) The Person Charged; Intent—aa. 
Although it has been held that where 
accounts between a party to the action and third 
persons are material, his books containing such ac- 
counts are admissible,’® the general rule is that in 
order to be admissible under the shopbook rule, the 
book must contain charges by one party to the aec- 


EVIDENCE 


with the intent 


adverse party.*° 
[§ 1066] bb. 


[c] Tax books for one year are 
admissible to show that they do not 
contain a certain entry. Griffin v. 
Wise, 115 Ga. 610, 41 SE 1003. 

37. Ellsworth Coal Co. v. Quade, 
28 Mo. A. 421 (plaintiff's books of 
account admitted for purpose of cor- 
roborating testimony of witnesses 
that a proper entry had been omit- 
ted by mistake, whereby such item 


Was SlOSL. Sliehtm Of, Ine asl b= 
sequent settlement between the 
parties). 

38. Waterhouse v. Fogg, 38 Me. 
425; Coleman v. Retail Lumber- 
men’s Ins. Assoc., 77 Minn. 31, 79 
NW 588; Loomis v. Stuart, (Tex. 


Civ. A.) 24 SW 1078. 

{a] Thus, “in an action by A 
against B for the price of goods 
alleged to have been delivered to C 
upon B’s promise to pay for them, 
the fact that upon A’s books of ac- 
count the goods were charged to C, 
is proper to be considered upon the 
question, to whom was credit given, 
but it is not decisive against the ad- 
missibility of the books in evidence.” 
Winslow y. Dakota Lumber Co., 32 
Minn, 237, 20 NW 145. 

{b] In an action against husband 
and wife upon an account for which 
it appears the wife alone is liable, 
an account kept in the husband’s 
name in a daybook may be received 
in evidence. Wilkins v. Sublette, 111 
Minn. 339, 126 NW 1089. 

{c] A charge by an attorney 
against a person for procuring a 
writ in the name of a third person 
may be proved by the former’s book 
of original entries with his supple- 


tory oath. Waterhouse v. Fogg, 38 
Me. 425. 
[ad] Charge against third person 


as showing admission.—In an action 
on an account, where the issue is 
as to whether the debt is owing by 
defendant or by a third person, plain- 
tiff’s account books, showing that he 
charged the debt to a third person 
and not to defendant, are admissi- 


ble against plaintiff. Loomis v. 
Stuart, (Tex.); Civ. A.) 24 SW 
1078. 

39. Ga.—Forlaw v. Augusta Naval 
A Co.» 133) .Ga. 138), 6b, OSE 


Iil.—Ingersoll vy. Banister, 41 Ill. 


388; Sanford v. Miller, 19 Ili. 
A. 536. 

Md.—Gill vy. Staylor, 93 Md. 543, 
49 A 650. 

Minn.—Clabots v. Ballweber, 133 
Minn. 400, 158 NW 621. But com- 


pare Woolsey v. Bohn, 41 Minn. 235, 
42 NW 1022 (‘“‘Cash-books kept in 
the ordinary way are admissible as 
evidence, the proof prescribed by 
Statute as to the books of account 
being made, although the entries in 
question are not in terms charges 
against a person named as for money 

paid to him’). 
Miss.—Bookout v. Shannon, 59 
Turner, 22 Nebr. 


Miss. 378. 
Nebr.—Pollard y. 

366, 35 NW 192; Van Every v. Fitz- 

gerald, 21 Nebr. 36, 31 NW 264, 59 


AmSR 835; Masters v. Marsh, 19 
Nebr. 458. 27 NW 438; Martin v. 
Scott, 12 Nebr. 42, 10 NW 
532. 


ane H.—Brown y. George, 17 N. H. 
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tion against the other and the entry must be made 


to make a charge.3® Thus books 


of entries of work done have been held inadmis- 
sible where the primary object of the entries was 
to enable the party to settle with his employees in 
the work and not to charge the work against the 


Charge against Agent. A charge 


in a book of original entries against an agent may 
be given in evidence in a suit against the prin- 
cipal on proof aliunde of the agency aud that the 


N, J—New Jersey Zinc., etc., Co. 
v. Lehigh Zine, ete., Co., 59 N. J. L. 
189, 35 A 915. 

Or.—Harmon vy. Decker, 41 Or. 587, 
68 P 11, 1111, 93 AmSR 748. 

Pa.—Fairchild Vv. Dennison, 4 
Watts 258; Hough v. Doyle, 4 Rawle 


291; Foreman’s” Est., “20° |Pa.7. Co: 
627. 

W. Va.—Flanagan v. Flanagan 
Coal. Coins 0%), Wes IVa.) doa Ocoee) 
400. 

{a] Inu the absence of other evi- 


dence connecting the account with 
the person sought to be charged, a 
book of accounts in the handwriting 
of a deceased person, showing regu- 
lar weekly payments, but not show- 
ing on its face that it is an account 
with the person to be charged there- 
with, is inadmissible. Gill v. Stay- 
lor, 93 Md. 453, 49 A 650. 

{b] Charges against individual 
partners as evidence agaiust firm.— 
(1) In an action against a firm, plain- 
tiff’s books, containing charges 
against the several members, are not 
evidence of the delivery to the firm 
of the goods so charged, and the 
declaration of one of the partners to 
plaintifl’s servant that it was no 
matter to which of them the articles 
were charged, since they would ali 
be paid for, does not make such 
books evidence. Kidder v. Norris, 18 
N. H. 532. (2) Charges in a book of 
original entries against one of two 
partners for work done on firm prop- 
erty are held admissible in an action 
against the firm for such work. 
proton v. Flanegan, 6 Phila. (Pa.) 

[c] Heading eaccount in alterna- 
tive.—Where in an account book the 
charge was entered to ‘“A., B., or C. 
and D.,” it was held in an action 
to which “C, and D."’ and the person 
making the entries were parties that 
after preliminary proof was made 
the account was admissible in evi- 
dence if the reason for making the 
charge in the alternative is satisfac- 
torily explained. Burnell y. Dunlap, 
11 Iowa 446. 

{d] Entries charged in wrong 
name by mistake——(1) Where en- 
tries in a book of accounts are made 
by mistake to a wrong name, they 
may be read in evidence against the 
party intended to be charged, after 
the mistake has been satisfactorily 
explained by other competent evi- 
dence. Schettler v. Jones, 20 Wis. 
412. To same effect Linn v. Naglee, 
4 Whart. (Pa.) 92. (2) Where plain- 
tiff, in consequence of the declara- 
tions of one of defendants that the 
name of the firm was changed, the 
partners remaining as before, 
charged the goods sold and delivered 
afterward in the name of the new 
firm, his book of original entries was 
properly admitted in evidence in a 
suit brought against the partners, 
who were sued as trading under the 
original firm name. Williamson v. 
Fox, 38 Pa. 214. 

40. Van Every v. Fitzgerald, 21 
Nebr. 36, 31 NW 264, 59 AmR 835; 
Alexander v. Hoffman, 5 Watts & S. 
(Pa.) 382; Rhoads v. Gaul, 4 Rawle 
(Pa.) 404, 27 AmD 277; Rogers v. 
Old, 5 Serg. & R. (Pa.) 404; Golds- 
worthy v. Oliver, 93 Wash. 67, 160 
>, 4,.6 fauot Cyc]; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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transaction was made in the course of the princi- 


pal’s business.*1 
[§ 1067] cc. 


the joint 
aliunde.*3 


lability is 


be subsequently introduced.* 
[§ 1068] 


41. Smith v. Jessup, 5 Del. 121; 
Davis v. Dyer, 60 N. H. 400; McGee 
v. Cleveland Organ Co., 4 Oh. Dec. 
(Reprint) 481, 2 ClevLRep 219; Hart- 
ley v. Brookes, 6 Whart. (Pa.) 189. 

42. Box v. Welch, Quincy, (Mass.) 
227; Bowers vy. Still, 49 Pa. 65; Exum 
v. Davis, 44 S. C. L. 357. 

[a] In an action against one of 


‘two joint obligors on a bond, where 


defendant has not objected to the 
nonjoinder, plaintiff's books of ac- 
count, showing joint charges against 
the obligors, are held to be admissi- 


ble. Exum v. Davis, 44 8S. C. L. 357. 
43. Bowers v. Still, 49 Pa. 65. 
[a] After evidence of partnership 


has been introduced, (1) books may 
be given in evidence, containing orig- 
inal entries, against the firm. John- 
ston v. Warden, 3 Watts (Pa.) 101. 
(2) But the books are inadmissible 
to establish the partnership. Sever- 
ance v. Lombardo, 17 Cal, 57. 

44. Bowers v. Still; 49 Pa. 65. 

45. Bland v. Warren, 65 N. C. 372; 
Charlton vy. Lawry, 3 N. C. 14; Forsee 
v. Matlock, 7 Heisk. (Tenn.) 421; Ne- 
A a vy. Northcutt, 7 Coldw. (Tenn.) 

4 


Limitation as to cash items see 
supra § 1063. 

46. Bustin vy. Rogers, 11 Cush. 
(Mass.) 346; Corr v. Seller, 100 Pa. 
169, 49 AmR 370. 

47. U. S.>tBurley v. German- 
American Bank, 111 U. S. 216, 4 SCt 
341, 28 L. ed. 406. 

Cal.—Chandler vy. Robinett, 21 Cal. 
PASM oou Lol S91, 

Tll.— Donaldson vy. Donaldson, 142 
Pie A eo entre 2o7 whe eST8) eS6eNE 
604] 


TIowa.—Kossuth County State Bank 
yv. Richardson, 132 Iowa 370, 106 NW 
923, 109 NW 809. 

Mo.—In re Greenwood, (A.) 208 
SW 635; Bader v. Schult, 118 Mo. A. 
22, 94 SW 834. 

N. D.—Miller v. National El. Co., 
SOmN. De 352. (55 NW Sik; 


Okt St Soulss etc. eR ACO. av. 
Zickafoose, 39 Okl. 302, 135 P 406; 
Jackson v. Moore, 39 Okl. 234, 134 


Muskogee Electric Tract. 


14; 
Bond 684, 133 P 


Co. v. McIntire, 37 Okl. 
213, LRA1916C 351. 


Pa.—Laird vy. Campbell, 100 Pa. 
159. 
Tex.—Bouldin v. Atlantic Rice- 


mills Co., (Civ. A.) 86 SW 795. 

Wash.—Goldsworthy v. Oliver, 93 
Wash. 67, 160 P 4. 

“The rights of the defendant could 
not be varied by entries thus made, 
because they were not contempo- 
raneous entries, made in the due 
course of the business, as a part of 
the res gestz, but were made by 
one of the parties after the rights 
of the other party had become fixed.” 
Burley v. German American Bank, 
iiimeties oto clle 4 SCtlesl, .2s 
L, ed. 406. 

[a] Ewenty minutes delay.—An 
entry on a filing card, transferred 
from an enevelope memorandum 
twenty minutes after it was first 
made, is contemporaneous. May v. 
Avansino, (Mo. A.) 185 SW_ 1178. 

[b] A debit entry in a book to 
“Ral” violates the rule that to be 


[22 C.J.—54) 


Charges against Two or More Per- 
sons Jointly. Shopbooks are admissible to prove 
accounts against two or more persons jointly,‘? if 
established by 
The evidence of the joint liability need 
not precede the admission of the books, but may 


(1) Amount of Charge. 
statutes books of account are competent evidence to 
prove an account only when it does not exceed a 
sum specified,*® and indeed it has been intimated 
apart from statute that charges may be of such 


EVIDENCE 


counts.*¢® 
[§ 1069] 
General. 


evidence 


Under some 


admissible it must be contemporane- 
ous with the transaction to which it 
refers. Chandler v. Robinett, 21 Cal. 
Ace oso, iol aes Le 
48. U. S.—Kamm vy. 177 
Fed. 14, 100 CCA 432, 
Ala.—Murray vy. Dickens, 149 Ala. 
Lane v. May, octc., 
D219 Ala, 296,925 S 


240, 42 S 1031; 
Hardware Co., 

809; Wagar Lumber Co. y. Sullivan 
Logging Co., 120 Ala. 558, 24 S 949; 
Lunsford v. Butler, 102 Ala. 4098, 
15 S 239; Thompson y. Cole, 6 Ala. 
A. 208, 60 S 556. 

Cal.—Kerns v. Dean, 77 Cal. 555, 
19 P 817; Kerns v. McKean, 76 Cal. 
87, 18 P 122; Watrous v. Cunning- 
ham) 7f£ Cal. 30, 11" P sil Vandis ‘v. 
Turner, “14° “Cals 6738-9 "(Chandler -*v; 
Robinett; 21! (Cal. A’. 7333, 131 P'-s89t1; 
Yick Wo v. Underhill, 5 Cal. A. 519, 
910 —P* 967. 

Colo.—Lovelock v. Gregg, 14 Colo. 
Sloe wae Lad L 

Conn.—Mahoney v. Hartford Inv. 
Corp., 82 Conn. 280, 73 A 766; Reiley 
v. Torkomian, 78 Conn. 645, 63 A 
516; Norman Printers’ Supply Co. v. 
Ford, 77 Conn. 461, 59 A 499; Bridge- 
water v. Roxbury, 54 Conn. 213, 6 A 
415. 

Fla.—Stewart v. Stewart, 62 Fila. 
388, 56 S 413; Dunbar v. Wright, 20 
Fla. 446; Hooker vy. Johnson, 6 Fla. 
730. 

Ga:—Petit v. Teal, 57 Ga. 145; Wil- 
liams v. Abercrombie, Dudl. 252. 

Ill.—Chisholm v. Beaman Mach. 
Co., 160 Ill. 101, 438 NE 796. 

Iowa.—Trainor v. Robyn, 164 Iowa 
508, 146 NW 4£0; Kossuth County 
State Bank vy. Richardson, 132 Iowa 
370, 106 NW 923, 109 NW 809; An- 
derson v, Ames, 6 Iowa 486; Farner 
v. Turner, 1 Iowa 53. 

Me.—Witherell v. Swan, 32 Me. 
247; Dwinel v. Pottle, 31 Me. 167. 

Mass.—Davis v. Sanford, 91 Mass. 
216; Barker v. Haskell, 9 Cush. 218; 
Earle v. Sawyer, 6 Cush. 142; Morris 
v. Briggs, 3 Cush. 342; Watts v. 
Howard, 7 Metc. 478; Cogswell v. 
Dolliver, 2 Mass. 217, 3 AmD 45. 

Minn.—American Bridge Co. v. 
Honstain, 113 Minn. 16, 128 NW 1014. 

Mo.—Nelson vy. Nelson, 90 Mo. 460, 
2 SW 413; Schmidt v. Lightner, 185 
Mo. A. 546, 172 SW 483; Bader v. 
Schult, 118 Mo. A. 22, 94 SW 834; 
Stephan v. Metzger, 95 Mo. A. 609, 
69 SW 625; Wells v. Hobson, 91 Mo. 
evo tg. Soins S Bros, Prug Cousv. 
Graddy, 57 Mo. 41; Martin v. 
Nichols, 54 Mo. A. 594. 

N. H.—Richardson v. Emery, 23 
N. H. 220; Cummings vy, Nichols, 13 
N. H. 420, 38 AmD 501. 

N. J.—Bay v. Cook, 22 N. J. L. 343. 

N. Y.—Griesheimer y. Tanenbaum, 
124 N. Y. 650, 26 NE 957; Shipman 
vy, Glynn, 31. App. Div. 425, 52 NYS 
691; Skipworth vy. Devell, 83 Hun 
307, 31 NYS 918; Healey v. Bauer, 
19 NYS 989; Eberhardt v. Schuster, 
10 AbbNCas 374. 

Oh.—Fruit Dispatch Co. v. Sturges, 


Rees, 


Wie Ol wwCirmot. «oo, [ai uo,Oh..ot. 
351, 78 NE 1125]; Bogart v. Cox, 
A Onn Cir Cty 2895.2 ,Oh, Cir. Dec. 


551. 
Or.—Harmon vy. Decker, 41 Or. 587, 
68 P 11, 1111, 93 AmSR 748. 
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magnitude as to be improper subjects of book ac- 


(m) Time of Making Entries—aa. In 
In order to be admitted in 
the entries must appear to have been contempo- 
raneous with,*” or to have been made at or near, 
the time of 4% the transaction to be proved, and 
where it is apparent upon the face of the books or 
is shown by extrinsic evidence that the entries 
were not so made, they are inadmissible.*® 
entries need not be made at the exact time of the 
occurrence to which they relate, or even on the 
same day,®° but it is sufficient if they are made 
within a reasonable time thereafter,®! in the ordi- 


evidence 


The 


Pa.—McKnight vy. Newell, 207 Pa. 
562, 57 A 39; Molony vy. Benners, 3 


Grant 233; Hartley v. Brooks, 6 
Whart. 189; Walter v. Bollman, 8 
Watts 544; Jones v. Long, 3 Watts 


325; Vicary v. Moore, 2 Watts 451, 
27 AmD 323; Smith v. Lane, 12 Serg. 
& R. 80; Curren y. Crawford, 4 Serg. 
& R. 3; Vance vy. Fairis, 1 Yeates 
vel, 2) Dall. 217,°1°L. ed. 3555 Me- 
Garry’s Hst., 9 Pa. Dist. 172; Grofft’s 
Est., 14 Phila. 306; Ridgway v. Bell, 
LPP hile: 

S. C.—Toomer y. Gadsden, 35 S. C. 
Le 193. eyneheys NMeckueos tse e@ur lus 


338. 

Tex.— Baldridge vy. Penland, 68 
Tex. 441, 4 SW 565; Stone v. Taylor, 
27 Tex. 555; Missouri, etc., R. Co. 
v. Morrison, 42 Tex. Civ. A. 598, 94 
SW 173; Bouldin v. Atlantic Rice- 
mills Co., (Civ. A.) 86 SW 795; Duty 
vy. Storrs, (Civ. A.) 70 SW 357; Brown 
vy. Williams, (Civ. A.) 31 SW 225. 

Wash.—Union Plectric Co, v. Seat- 
ph Theatre Co.,-18 ‘Wash: 213) 767°P 

W. Va.—Rowan v. Chenoweth, 49 
W. Va. 287, 38 SH 544, 87 AmSR 796. 

“The book of a plaintiff, in order 
to be admitted, should be the orig- 
inal, and made at the time of per- 
torming the service.’ Witherell v. 
Swan, 32 Me. 247, 249. 


[a] Delay held too great.—(1) 
Two or three days. Groff's Est., 14 
Phila. (Pa.) 306. (2) Five or six 
days. Forsythe y. Norcross, 5 Watts 


(Pa.) 432, 30 AmD 3834. (3) A week 
or more. Lovelock vy. Gregg, 14 Colo. 
53, 23 P 86. (4) Two weeks: Kess- 
ler v. MeConachy, 1 Rawle (Pa.) 435. 

49. In re Greenwood, (Mo, A.) 208 
SW 635; Swing v. Sparks, 7 N. J. L. 
59. See also cases Supra notes 47-48. 

60. Barker y. Haskell, 9 Cush. 
(Mass.) 218; Morris y. Briggs, 3 
Cush. (Mass.) 342; Bay v. Cook, 22 
N. J. Li. 343; Jones vy. Long, 3 Watts 
(Pa.) 325. 

{a] Entries made on the day fol- 
lowing the transaction are admissi- 
ble.—Jones vy. Long, 3 Watts (Pa.) 
325; Patton v. Ryan, 4 Rawle (Pa.) 
408; Ingraham vy. Bockrus, 9 Serg. 
& R. (Pa.) 285, 11 AmD 730. 

51. U. S.—kKamm y. Rees, 177 Fed. 
14, 100 CCA 432. 

Ala.—Murray vy. Dickens, 149 Ala. 
240, 42 S 1031; Lane v. May, ete., 
Hardware Co., 121 Ala, 296, 25 S 809; 
Wagar Lumber Co. y. Sullivan Log- 
ging Co., 120 Ala. 558, 24 S -949-; 
Lunsford v. Butler, 102 Ala. 403, 15 
S 239; Thompson v. Cole, 6 Ala, A. 
208, 60 S 556. 

Cal.— Kerns v. Dean, 77 Cal. 555, 
19 P 817; Kerns v. McKean, 76 Cal. 
87, 18 P 122; Watrous vy. Cunning- 
ham, %1. Cal. 30,sL1L, PB. 811. Landis 
v. Turner, 14 Cal. 573; Chandler v. 
Robinett. 24) Cal. Anes33,7 131. Pe sol: 
Yick Wo v. Underhill, 5 Cal. A. 519, 
90 P 967. 

Conn.—Mahoney v. Hartford Inv. 
Corn., 82 Conn. 280, 73 A 766; Reiley 
v. Torkomian, 78 Conn. 645, 63 A 
516; Norman Printers’ Supply Co. -v. 
Ford, 77 Conn. 461, 59 A 499; Bridge- 
water v. Roxbury, 54 Conn, 213, 6 A 


415. 
Fla.—Stewart v. Stewart, 62 Fla. 
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nary course of the business of the party making 
them,°? or, as it has been expressed, at a time suf- 
ficiently near to the time of the transaction that the 
making of the entries forms a part of the res gestz 
While some early cases asserted that 
the entries must be made not later than the day 
after the transaction in order to be admissible,** 
this view is opposed by other cases in which a 
longer delay has been held not fatal,®> and the gen- 
erally accepted view is that the law does not fix any 
precise time within which the entries must be made 
in order to be admissible as original entries, but 
every case must depend upon its own peculiar facts, 
regard being had to the situation of the parties, 
the kind of business, the mode of conducting it, 
the time and manner of making the entry, and the 
other circumstances of the case,°* and the determi- 
nation of the question of admissibility must neces- 
sarily be left largely to the judgment and discre- 


thereof.®* 


tion of the trial judge.°” 


388, 56 S 413; Dunbar v. Wright, 20 
Fla. 445; Hooker v. Johnson, 6 Fla. 
730. 

Ga.—Petit v. Teal, 57 Ga. 145; Wil- 
liams v. Abercrombie, Dudl. 252. 

Tll.—Chisholm v. Beaman Mach, 
©o.; 160 Til. 101, 43 NE 796. 

Iowa.—Trainor v. Robyn, 164 Iowa 
508, 146 NW 450: Kossuth County 
State Bank v. Richardson, 132 Iowa 
370, 106 NW 923, 109 NW 809; Farner 
v. Turner, 1 Iowa 53. 

Me.—Dwinel v. Pottle, 31 Me. 

9 Allen 


167. 
Mass.—Davis v. Sanford, 

216; Barker v. Haskell, 9 Cush. 218; 

Earle v. Sawyer, 6 Cush. 142; Morris 

v. Briggs, 3 Cush. 342; Watts v. How- 

ard, 7 Metc. 478; Cogswell v. Dolli- 

ver, 2 Mass. 217, "3 AmD 45. 


Minn.—American Bridge Co. v. 
Honstain, 113 Minn. 16, 128 NW 
1014. 


Mo.—Nelson v. Nelson, 90 Mo. 460, 
2 SW 4138; Schmidt v. Lightner, 185 
Mo. A. 546, 172 SW 483; Bader v. 
Schult, 118 Mo. A. 22, 94 SW 834; 
Stephan y. Metzger, 95 Mo. A. 609, 
69 SW 625; Wells v. Hobson, 91 Mo. 


Aes GON Collins Bros. Drug. COnaEvs 
Graddy, 57 Mo. A. 41; Martin v. 
Nichols, 54 Mo. A. 594. 


N. H.—Cummings v. Nichols, 13 
N. H. 420, 38 AmD 501. 


NG J.—Bay VW. COOK paca Ninel pret 


343. 

N. Y.—Griesheimer v. Tanenbaum, 
124 N. Y. 650, 26 NE 957; Shipman 
v. Glynn, 31 App. Div. 425, 52 NYS 
691; Skipworth v. Deyell, 83 Hun 307, 
31 NYS 918; Healey v. Rauer, 19 
NYS 989; Eberhardt vy. Schuster, 10 
AbbNCas 374. 

Oh.—Fruit Dispatch Co. v. Sturges, 
281Oh, Cir, Ct. 65 [att 73 Oh TSt. 351, 


78 NE 1125]. 
Or.—Harmon y. Decker, 41 Or. 587, 
207 Pa. 


68 P 11, 1111, 98 AmSR 748. 
Pa.—McKnight v. Newell, 
562, 57 A 39; Molony v. Benners, 3 
Grant 233; Hartley v. Brookes, 6 
Whart. 189; Walter v. Bollman, 8 
Watts 544; Jones v. Long, 3 Watts 
325; Smith v. Lane, 12 Serg. & R. 
80; Curren v. Crawford, 4 Serg. & R. 
3; Vance v. Fairis, 1 Yeates 321, 2 
Dall. 217, 1 L. ed. 855; McGarry’s 


HWSt, oO Pa. Dist. 172; In re Groff, 14 
Phila. 306; Ridgway v. Bell, 1 Phila. 


117. 

S. C—Toomer vy. Gadsden, 35 S. C. 
a 193; Lynch v, McHugo, 11) GMT: 

Tex.—Baldridge vy. Penland, 68 
Tex. 441, 4 SW 565; Stone v. Taylor, 
27 Tex. 5553, Missouri, ete, R. Co. v. 
Morrison, 42 Tex. Civ. A. 598, 94 SW 
173; Bouldin v. Atlantic Ricemills 
Com a(Civ; AS) 286. Swe 795° Duty. iw. 
Storrs, (Civ. A.) 70 SW 357; Brown 
v. Williams, (Civ. A.) 31 SW 225. 

Wash.—Union Electric Co. v. Seat- 


EVIDENCE 


admissible.°? 
[§ 1070] 


petent.*? 


bb. 
a charge of the price of goods is not, as a general 
rule, admissible, if made before the sale was com- 
pleted,®° and accordingly entries made before the 
delivery of the goods to which they relate, although 
at the time of the sale, have been held not com- 
But it has also been held that when 
the entry in a daybook is made at the time when 
the articles ordered are finished and ready for de- 


[§§ 1069-1070 


With respect to transcribed entries the rule is 
the same as with respect to original entries, and it 
is sufficient if the transfer was made within a rea- 
sonable time so that it may appear to have taken 
place while the memory of the facts was recent or 
the source from which a knowledge thereof was de- 
rived was unimpaired.°® 

Where a transaction is continuous, extending over 
several days, an eM made upon its completion is 


Preimatur’ Entries. The entry of 


livery, although they are not delivered until after- 


tle Theatre Co., 


367. 

W. Va.—Rowan v. 
We Va. 287, 87 AmSR 

[a] Tiustration.—Where an owner 
of a steam hoister rented the same 
to another at a specified sum per 
day, under a contract binding the 
latter to give to the owner a state- 
ment each Saturday night as to how 
much the hoister had worked during 
the week, and the latter failed to 
make statements, but the owner’s 
employee in charge of the hoister 
made reports every Saturday night 
as to the number of days that the 
hoister had been worked during the 
week, and the owner entered such re- 
ports in a book kept for the purpose, 
the book was admissible as against 
the objection that the entries were 
not made contemporaneous with the 
transaction, they being made within 
a reasonable time, under the circum- 
stances. Murray y. Dickens, 149 
Ala. 240, 42.S 1081. 


18 Wash. 213, 51 P 


38 SE 544, 


52. Burley v. German American 
Bank, )1Ul Us: «2l6, (4.00. o4 in 2s 
L. ed. 406; Walter v. Bollman, 8 


Watts (Pa.) 544. 

[a] Effect of practice of making 
tardy entries.—The mere fact that it 
appears to have been the general 
practice of a deceased person to 
make his entries on a slate and after- 
ward draw them off in his book, 
sometimes two or three days after- 
ward, will not render the books in- 
admissible, if it is not shown that 
the same practice was pursued as re- 
gards the particular account in con- 
troversy. Van Swearingen vy. Harris, 
1 Watts &.S, (Pa.) 356, 

53. Burley v. German American 
Lt US. 216574 SCt 341 28 
Chisholm vy. Beaman 
160 Ill. 101, 48 NE 796; 
Marks y. Box, 54 Ind. A. 487, 103 
NE 27, 33 [cit ee ods McMillan v. 
Fraser, 7 N. B. 61 

54. ‘Grady Vv. Thigpin, 6 Fla. 668; 
Walter v. Bollman, 8 Watts (Pa.) 
meas Cook v. Ashmead, 2 Miles (Pa.) 


See cases infra this note, 
Delay held not too great.— 
(1) Two days. Hartley v. Brookes, 
6 Whart. (Pa.) 189. (2) Three days. 
Landis v. Turner, 14 Cal. 573; Bay 
Vi Cook/¥22 N.,.do Ln 840% 

[b] Entries at end of week by 
employee working extra hours.—An 
employee who has worked for one 
person all day, and frequently late in 
the night and Sundays, for a period 
of two years, need not make an en- 
try of the work done and credits 
every day, to make his books ad- 
missible in evidence. An entry once 
a week is sufficient. Yearsley’s App., 
48 Pa. 531. 


Chenoweth, 49!6 Ala. A. 208, 


56. 
40 


Murray v. Dickens, 148 Ala: 
42 S 1031; Thompson y. Cole, 

60 S 556; Barker v. 
Haskell, 9 Cush. (Mass.) 218; Grosch 
vy. Trexler, 66 Pa. Super. 485. 

57. Barker v. Haskell, 9 Cush, 
(Mass.) 218. 

58. Ala.—Murray v. Dickens, 149 
Ala. 240, 42 S 1031. 
wy gal handis NV. burner, 14.Cak 

Del.—Jefferis v. Urmy, 8 Del. SB. 

Ill—Redlich vy. Bauerlee, 98 Ill 
134, 38 AmR 87. 

Me.—Hall v. Glidden, 39 Me. 445. 

Mass.—Barker v. Haskell, 9 Cush. 
218; Morris v. Briggs, 3 Cush. 342. 

Minn.—Woolsey v. Bohn, 41 Minn. 
235, 42 NW 1022. 

Okl.—Drumm-Flato Commn. Co, vy. 
Edmisson, 17 Okl. 344, 87 P 311. 

Pa.—Hartley v. Brookes, 6 Whart. 
189; Forsythe v. Norcross, 5 Watts 
432, 30 AmD 3384; Jones vy. Long, 3 
Watts 325; Vicary v. Moore, 2 Watts 
458, 27 AmD 323; Patton v. Ryan, 4 
Rawle 408; Kessler vy. McConachy, 1 
Rawle 435; Ingrahanf vy. Bockrus, 9 
Serge. & R. 285, 11 AmD 730. 

Wis.—Lemma v. Blanding, 139 Wis. 
156, 120 NW 842. 

{a] Lapse of time held not too 
great: (1) Until the same evening 
or the next day. Hoover v. Gehr, 62 
Pa. 186; Hartley v. Brookes, 6 
Whart. (Pa.) 189; Patton v. Ryan, 
4 Rawle (Pa.) 408; Ingraham ev. 
Bockius, $ Serge. & R. (Pa.) 285, 11 
AmD 730. (2) One day. Chisholm 
v. Beaman Mach. Co., 160 Ill. 101, 
43 NE 796. (3) Three days. Landis 
Vv. ‘Turner. 714 sGalinbd (a: (4) One 
week. Jefferis v. Urmy, 8 Del. 653. 
(5) From two to four weeks. Hall 
v. Glidden, 39 Me. 445. (6) A month. 
Redlich v. Bauerlee, 98 Ill. 134, 38 
AmR 87 (transcription once a month 
and careful comparison). 

59. Le Franc v. Hewitt, 7 Cal. 186; 
Bolton’s App., 3 Grant (Pa.) 204. 

{a] Yiustration. — A book of 
original entries kept by a paper 
hanger has been held to be evidence 
of the amount of paper furnished, 
and of the labor in putting it on, 
when the entry is made as soon as 
the quantity of paper is determined 
from its use, and the amount of 
work done in using it, although it re- 
quires several days to finish the 
HAS Bolton’s App., 3 Grant (Pa.) 

60. Laird v. Campbell, 100 Pa. 159; 


Rheem v. Snodgrass, 2 Grant (Pa.) 
379; Parker v. Donaldson, 2 Watts & 
Ss. (Pa.) 9; Ridgway v. Bell, 1 Phila. 
(Pash ELT: 

61. Laird v. Campbell; 92\"Pa. 470, 
12 WklyNC (Pa.) 163; Rhoads v. 
4 Rawle (Pa.) 404, 27 AmD 
; Thompson vy. Bullock, 2 Miles 
(Pas) 269) 


For later cases, developments and chang‘es in the law see cumulative Annotations, same title, page and note number. 
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ward, such book and entry may be used as evi- 
dence."* An entry with respect to goods sold, made 
when the purchaser has selected the articles and 
had them set aside to be sent or called for, is ad- 
missible,°* and entries made by the vendor of goods 
to be delivered at a distance, at the time when they 
are delivered to the carrier to be delivered by it, 
are competent evidence of the sale and delivery.®* It 
has been held that an entry begun when goods are 
ordered, but while their quantity and value are yet 
uncertain, and filled up after the particulars have 
been ascertained and the goods delivered, is admis- 
sible,*> but there is also authority for the exclusion 
of such an entry.°* The book of a tailor to whom 
cloth was delivered to make a garment, has been 
held admissible in evidence, where he testified that 
it was his book of original entries, and that the 
several entries were made at the time of the date 
affixed thereto, although such entries were made im- 
mediately after he had cut out the work and de- 
livered it to his journeyman for completion.®? 

[§ 1071] (3) Impeachment of Credit of Books. 
It has been laid down that one who swears to his 
original books of entry puts in issue his general 
character for truth and veracity ®§ and the general 
character of his books for honesty and accuracy,®® 
and invites attack upon either or both. Where 
books were kept by one who is absent from the 
jurisdiction at the time when the books are offered 
in evidence the character of such person with re- 
spect to honesty may, it has been held, be proved.’° 
But evidence to show that the general moral char- 
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aeter of the party whose books are sought to be in- 
troduced is bad cannot be received for the purpose 
of discrediting the books;71 and it has also been 
held that evidence is not admissible to show that 
the party is generally reputed to keep inaccurate, 
false, and fraudulent accounts,’? although there is 
some authority for a contrary view.7? On a ques- 
tion as to the correctness of books, testimony as 
to the drinking habits of the party’s bookkeeper has 
been held admissible.** The party against whom 
a book of account is admitted in evidence may show 
the general character of the book by pointing to 
charges and entries affecting other persons and eall- 
ing witnesses to prove that these entries are false 
and fraudulent.7® Direct evidence of inaccuracy 
in making book entries destroys their eredibility,”® 
and if book accounts are shown to have been ir- 
regularly and inaccurately kept, and fail to disclose 
known credits, they are insufficient to support a 
judgment for the amount shown by them to be 
due.” 

[§ 1072] c. Entries by Clerks and Third Per- 
sons—(1) General Rule. The general rule is well 
settled that an entry made contemporaneously with 
the transaction by a clerk of a party to the cause, 
or by any third person in the ordinary course of 
his business or vocation, with no interest to mis- 
represent, before any controversy or question has 
arisen, and in a book produced from the proper 
custody, is competent evidence, after the death of 
the person who made the entry of the facts thus 
recorded.’® A similar rule has been applied where 


62. Wollenweber v. Ketterlinus, 17 76. McGarry’s Hst., 9 Pa. Dist.|6 Mart. N. S. 351; Herring v. Levy, 
Par 359. 172. 4 Mart. N. S. 383. 
63. Parker vy. Donaldson, 2 Watts 77. Barnes vy. Barnes, 106 Va. 319, Me.—Billings v. Beggs, 114 Me. 67, 
& S..(Pa.), 9. 56 SE 172. 95 A 3854; Dow v. Sawyer, 29 Me. 
64. Keim v. Rush, 5 Watts & S. 73. Uw O.-—CNanegig Vero Uesr S-su Sail dededs ; 
GPa) eS: bile Wall. 516, 21 L. ed. 908; Nicholls v. Md.—Sims v. American Ice Co., 109 
65. Benners v. Maloney, 3 Phila.| Webb, 8 Wheat. 326, 5 L. ed. 628;| Md. 68, 71 A 522; Reynolds v. Man- 
(Ba.), 57. Matson Nav. Co. v. United Engineer-| ning, 15 Md. 510; King v. Maddux, 7 
66. Shannon v. Starkey, 5 Phila.|ing Works, 213 Fed. 293, 129 CCA|Harr. & J. 467; Clarke v. Magruder, 
(Pa.), 153. 639 Heike v. U., Si. 192) Med. .83, 112) 2° Marr) & e774. 
67. Kaughley v. Brewer, 16 Serg.| CCA 615 [certiorari granted 223 U.S. Mass.—Kennedy v. Doyle, 10 Allen 
& R. (Pa.) 138, 16 AmD 554. 730, 23 SCt 527, 56 L. ed. 633, and aff | 161; Jones v. Howard, 3 Allen 223; 
GS a kitchen vy. LyYSOM, (nINaiG,, olde | 22i- Uno. slols 733 
Funk v. Ely, 45 Pa. 444; Barber v.| 450]; U. 
Bull, 7 Watts & S. (Pa.) 391. No. 915, 4 Cranch 
69. Funk v. Ely, 45 Pa. 444; Bar-| Norris, 9 F. Cas. 
ber v. Bull, 7 Watts & S. (Pa.) 391;|Lean 469. 


White’s Est., 11 Phila. (Pa.) 100. 

70. Crouse v. Miller, 10 Serg. & 
R. (Pa.) 155; White’s Hst., 11 Phila. 
(Pa.) 100. But see infra note 72. 
Tomlinson v. Borst, 30 Barb. 
Nickerson v. Morin, 3 


Hammell, 
Terry 
Ala. 7599, 9, Su2o9> 


919; 


Wis. . 
Dismukes _v. 


72. Roberts v. Ellsworth, 11 Conn. 
290; Hitt v. Slocum, 37 Vt. 524. But 
see supra note 70. 

73. Sheridan v. Tenner, 5 Oh. Cir. 
Ctas19, /SnOn sECir.,, Dec. 10 

74. Seiber v. Johnson Mercantile 
Co., 40 Tex. Civ. A. 600, 90 SW 516. 

75. Ala.—lMurray v. Dickens, 149 
Ala. 240, 42 S.1081. 

Ga.—Merchants’ Bank y. Rawls, 7 
Ga. 191, 50 AmD 394. 

N. Y.—Read v. Smith, 1 Hun 2638, 3 


Avery, 49 Ala. 
Bank v. Plannett, 
v. Cole, 
ford, 4 Ala. 371; 
4 Ala. 305; 
Port 289. 


557. 


S. Bank v. Davis, 2 F. Cas. 


Ala.—Ex p. Barrett Bros. Shipping 
Co., 196 Ala. 655, 72 S 259; Sands v. 
108 Ala. 
v. Birmingham Nat. Bank, 93 


Donald vy. Carnes, 
Elliott v. Dycke, 
Tolson, 
Davis v. Tarver, 65 Ala. 98; Avery v. 
8 Ala. 519; Everly v. Brad- 
Clemens v. Patton, 9 


Cal.—Sill v. Reese, 47 Cal. 294. 
Colo.—Farrington v. Tucker, 6 Colo. 


Conn.—Bridgewater v. Roxbury, 54 


Washington Bank vy. .Prescott, 20 
Pick. 339; Shove v. Wiley, 18 Pick. 
558; North Bank v. Abbot, 13 Pick. 
465, 25 AmD 334; Union Bank v. 
Knapp, 3 Pick. 96, 15 AmD 181; Welsh 
v. Barrett, 15 Mass. 380. 

Mich.—Davis v. Buttars, 201 Mich. 
244, 167 NW 889. 

Miss.—Grenada Cotton Compress 
We v. Atkinson, 94 Miss. 93, 47 S 
44. 

Mo.—Schwall v. Higginsville Mill- 
ing Co., 195 Mo. A. 89, 190 SW 959; 
In re Greenwood, (A.) 208 SW 
635; Wright v. Chicago, etce., R. Co., 
118 Mo. A. 392, 94 SW 555. 

N. H.—Roberts v. Claremont Power 
Co., 102 A 537; Hutchins v. Berry, 75 
N. H. 416, 75 A 650; Roberts v. Rice, 
69 N. H. 472, 45.A 237; Wheeler v. 
Walker, 45 N. H. 355; Currier v: 
Boston, “ete. Ra Coy 31 Ne 72098 
Rand v. Dodge, 17 N. H. 343. 

N. Y.—Fisher v. New York, 67 


SCt 226, 57 L. ed. 


C. 
No. 5,190, 


C3 533; Gale v. 
2 Mc- 


624, 18 S 489; 
30 AmSR 87; Mc- 
DOT Alar tans te 
78 Ala. 150; 
67 Ala. 386; 


193; Montgomery 
37 Ala. 222; Grant 


Batre v. Simpson, 


Thomps. & C. 760. 


‘Pa.—Funk v.. Ely, 45. Pa. 444; 
White’s Est., 11 Phila. 100. 
Tex.—Harrison _ Vv. State Cent. 


Bank, 1 Tex. A. Civ. Cas. § 375. 

[a] The court should limit the 
investigation (1) to the time or near 
the time covered by the account in 
suit. Funk v. Ely, 45 Pa. 444. (2) 
The introduction of plaintiff's book 
of original entries and ledger, with 
his oath, in support of an action for 
goods sold and delivered, does not 
authorize defendant to show that 
plaintiff some years before made dis- 
honest charges in other books of 
original entry. against other parties, 
whose accounts appeared in the same 
ledger. Gardner v. Way, 8 Gray 
(Mass.) 189. 


Conn. 213, 6 A 415; Ashmead v. Col- 
by, 26 Conn. 287; Livingston v. Tyler, 
14 Conn. 493. 
Ill.—Telford v. Howell, 119 Ill. A. 
83 [aff 220 Ill. 52, 77 NB 82]; Bradley 


v. Western Casket, etc., Co., 185 Ill. 
AU ele 
Ind.—Culver v. Marks, 122 Ind. 


554, 23 NE 1086, 17 AmSR 377, 7 
LRA 489; Glover v. Hunter, 28 Ind. 
185; State v. Central States Bridge 
Co., 49 Ind. A. 544, 97 NE 803. 

Towa.—Roberts v. Ozias, 179 Iowa 
1141, 162 NW 584. 

Ky,—Lonisville, cete.,  R. Co. y, 
Daniel, 122 Ky. 256. 91 SW 691, 28 
KvL 1146, 3 LRANS 1190. 

Iia.—lLathrop v.. Lawson, 5 La, 
Ann. 288, 52 AmD 585; Oxnard v. 
Loclae, 18 La. 447; Hunter v. Smith, 


N. Y. 73 [rev 6 Hun 64]; Livingston 
v. Arnoux, 56 N. Y. 507; Gawtry v. 
Doane, 51 N. Y. 84; Leland vy. Cam- 
eron, 31 N. Y. 115; Stroud v.- Tilton, 
4 Abb. Dec. 324, 3 Keyes 139; Bent- 
ley v. Falker, 24 App. Div. 560, 49 
NYS 691; Ocean Nat, Bank vy. Carll, 
9 Hun 239; Chenango Bridge Co. v. 
Lewis, 63 Barb. 111; Arms v. Mid- 
dleton, 23 Barb. 571; Burke v. Wolfe, 
38 N. Y. Super. 263; Elsworth v. 
Muldoon, 15 AbbPrNS 440; Merrill 
v. Ithaca, ete, R. Co., 16 Wend. 586, 
30 AmD 130; Hawley v. Bennett, 5 
Paige 104. 

N. C.—Bland v. Warren, 65 N. C. 
RWE5 

Philippine.—Nolan Vv. Salas, a 
Philippine 1 = 


S. C.—Hand v. Savannah, etc., 
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the person who made the entry has since become in- 
sane,’® or is beyond the jurisdiction of the court, 
at least if his absence is permanent and not tem- 
porary,®° or generally, it has been said, where it 
nas become impossible to procure his testimony, 
the cause of such impossiblity being immaterial.*? 
But it has been held to be incumbent on the party 
offering entries of this kind, unauthenticated by the 
oath of the person who made them, to show as a pre- 
requisite to their admissicn that such person can- 
not be produced as a witness,** and when he is liv- 
ing, some discretion must be allowed to the trial 


CoseiiaSs C219: 

Ss. D.—Smith v. Hawley, 
363, 66 NW 942. 

Tex,—Elias v. Missouri, ete, R. 
Co., (Civ. A.) 166 SW 417; Kansas 
City Cons. Smelting, etc., Co. v. Gon- 
zales, 50 Tex. Civ. A. 79, 109 SW 
946. 

Utah.—Shepherd v. Denver, etc., R. 
Co., 45 Utah 295, 145 RP 296. 

Vt.—Smythe v. Central Vermont 
R. Co., 88 Vt. 59, 90 A 901; Taplin 
v. Marcy, 81 Vt. 428, TA 13; Bacon 
v. Vaughn, 34 Vt. 73; Derby v. Salem, 
30° Vt. 722. 

Va.—Brown v. Brown, 2 Wash. (1 


8 S. D. 


Va.) 151; Lewis v. Norton, 1 Wash. 
C27 Vian) #76; 
Wash.—Pioneer Sand, ete., Co. v. 


International Contract Co., 70 Wash. 
123, 126 P 84; Robertson v. O’Neill, 
67 Wash. i Ay 120 P 884. 

Eng.—Doe v. Turford, 3 B. & Ad. 
890, 33 ECL 388, 110 Reprint Sens 
Poole v. Dicas, 1 Bing. N. Cas. 649, 
27 ECL 803, 131 Reprint 1267; Evans 
v. Lake, Buller N. P. 282; Doe’ -v. 
Robson, 15 East 32, 104 Reprint 756; 
Price v. Torrington, 2 Ld. Raym. 873, 
92 Reprint 84, 1 Salk. 285, 91 Re- 
print 252; Pitman v. Maddox, 1 Ld. 
Raym. 732, 91 Reprint 1389; Barry 
v. Bebbington, 4 T. R. 514, 100 Re- 
print 1149. 

[al No limitation as to amount 
of money charge.—The rule in some 
jurisdictions limiting the amount of 
a money charge to be proved by the 
party’s shopbooks (see supra § 1063) 
has been held inapplicable to book 
entries made by a deceased person 
in’ the regular course of business. 
Union Bank v’ Knapp, 3 Pick. (Mass.) 
96, 15 AmD 181. 

[b] Books over which a party had 
no control, are not admissible as 
shopbooks of such party kept by his 
agent, even though the person by 
whom they were kept was actually 
the agent of the party. McKeen v. 
Providence County Sav. Bank, 24 R. 
I. 542, 54 A 49. 

[c] Effect of existence of better 
evidence.—A book of original entries 
made by the deceased teller of a 
bank is inadmissible in evidence to 
prove payment made to a depositor, 
where the custom of the bank is to 
pay money to depositors only on 
checks, on the ground that the rea- 
son of the rule admitting books of 
account kept by a deceased person in 
the regular course of business ceases, 
and the rule consequently fails when 
it appears that there is other and 
better evidence of the same facts. 
Montgomery Bank v. Plannett, 37 
Adaje 222: 

79. Beattie v. McMullen, 82 Conn. 
484, 74 A 767; Bridgewater v. Rox- 
bury, 54 Conn. 213, 6 A 415; Union 
Bank v. Knapp, 3 Pick. (Mass.) 96, 
15 AmD 181; Roberts v. Claremont 
Power Co., (N. H.) 102 A 5387. 

30. U. S.—James v. Wharton, 13 
F. Cas. No. 7,187, 3 McLean 492. 

Ala.—Shirley v. Southern R. Co., 
73 S 480; McDonald v. Carnes, 90 Ala. 
147, 7 S 919 [overr Moore v. An- 
drews, 5 Port. 107]. 

Colo.—Farrington  v. 
Colo. 557. 

Ill.—Robertson v. Carlson, 181 Ill. 
A. 251. 


Tucker, 6 
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Ind.—Culver vy. Marks, 122 Ind. 
554, 23 NW 1086, 17 AmSR 377, 7 
LRA 489; State v. Central States 


Exige © Co., 49 Ind. A. 544, 97 NE 

Md.—Sims v. American Ice Co., 
109 Md. 68, 71 A 522; Heiskell v. 
Rollins, 82 Md, 14, 33 A 263, 51 Am 
SR 455; Reynolds v. Manning, 15 Md. 


510. 

Mass.—North Bank y. Abbot, 13 
Pick. 465, 25 AmD 334, 

Mich.—Cameron Lumber Co. _ v. 
Somerville, 129 Mich. 552, 89 NW 
346. 

N. H.—Roberts v. Claremont Power 
Co;,) 1027 AS 537. 

Okl.—California Pac. Mut. L. Ins. 
CoOmwvanO Neils «36. Oklen 1925.5 130g 
270. 

Pa.—Crouse vy. Miller, 10 Serg. & 


R. 155; Sterrett v. Bull, 1 Binn. 234. 
R. l.—State v. Mace, 6 R. I. 8b. 
S. C.—Elms v. Chevis, ESAS Care: 


349. 

W. Va.—Vinal v. Gilman, 21 W. Va. 
301, 45 AmR 562. 

[a] Temporary absence held suffi- 
cient.—Hay v. Kramer, 2 Watts & 
San(Padeld3i. = 

[b] Some courts have refused to 
admit the entries where the person 
by whom they were made is absent 
from the jurisdiction, holding them 
admissible only when such person 
is dead. Browning v. Flanagin, 22 


N. J. L. 567; Brewster v. Doane, 2 
Hill (CN. Y.) 5373. Merrill v.,. Hthaca, 
ete,, «Rk. Cos Ji6,) WendeW"(N.o Yo) 5SG; 
39 AmD 130; Wilbur v. Selden, 6 
Cow. (N. Y.) 162; Kennedy v. Fair- 
man, 2 N. C. 458; ‘Cooper v. Marsden, 
1 Esp. 1. 

81. Iowa.—Arney v. Meyer, 96 
Iowa 395, 65 NW Sone Ia | Ve 


Stivers, 34 Iowa 123. 

Md.—Sims yv. American Ice Co., 109 
Md. 68, 71 A 522. 

Mass.—North Bank y. Abbot, 13 
Pick. 465, 25 AmD 334. 

Nebr.—Volker v. Tecumseh First 
Nat. Bank, 26 Nebr. 602, 42 NW 732. 

N. H.—Twitchell Constr. Co. v. 
Johnson, 102 A 758; Roberts v. Clare- 
mont Power Co., 102 A 537. 

N. C.—Stevelie v. Greenlee, 12 N. 
cores i lire 

Oh.—Van Horne v, Brady, Wright 


451. 
Pa.—Rodman v. Hoop, 1 Dall. 85, 
de La eGn 40 


S. C.—United Grocery Co. v. Dan- 
nelly, 93 S. C. 580, 77 SE 706, Ann 
Cas1914D 489. 

Vt.—Griffin v. Boston, ete., R. Co., 
87 Vt. 278: 89 A 220. 

Wash.—Pioneer Sand, etc., Co. v. 
International Contract Co., 70 Wash. 
123,,126 P 84. 

[a] The rule has been applied 
where the person who made the en- 
tries was: (1) Absent from the 
state and his whereabouts were un- 
known. Sims v. American Ice Co., 
109 Md. 68, 71 A 522. (2) No longer 
in the party’s employ, had left the 
country, and could not be found. 
Pioneer Sand, etc., Co. v. Interna- 
tional> Contract “Cor. (OL.weoshs ses: 
126 P 84. (3)< Incapable of attend- 
ing on account of sickness. Rodman 
v. Hoop, 1 Dall. (Pa.) 85, 1 L. ed. 
47; Griffin v. Boston, etc., R. Co., 87 
Vt. 278, 89 A 220. Contra Taylor 
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court in deciding whether proof offered as prelimi- 
nary to the introduction of the entries is sufficient 
to admit them as in case of the witness’ death.** 
Preliminary proof of the handwriting of the per- 
son who made the entry is also required.** 
general rule established at common law and adopted 
by statute in many jurisdictions, with slight modifi- 
cations in some instances, is that book entries should 
be proved or corroborated by the clerk, servant, or 
other person making them, if he is alive and can 
be produced;*® and the testimony of a party or 
the person for whom the books are kept or of an- 


The 


v. Chicago, etc., R. Co., 80 Iowa 431, 
46 NW 64. (4) Incompetent to tes- 
tify on account of interest. Van 


Horne v. Brady, Wright (Oh.) 451. 
Contra Hale v. Smith, 6 Me. 416. (5) 
Where such person had not been 
heard of for seven years, although 
diligent inquiry had been made. 
Stevelie v. Greenlee, 12 N. C. 317. 

82. St. Louis, etc., R. Co. v. Hen- 
derson, 57 Ark. 402, 21 SW 878; Far- 
rington v. Tucker, 6 Colo. 557. 

83. St. Louis, etc., R. Co. v. Hen- 


derson, 57 Ark. 402, 21 SW 878. 
24. Owens v. Adams, 18 F. Cas. 
No. 10,633, 1 Brock. 72; Farrington 


v. Tucker, 6 Colo. 557; Robertson v. 
Carlson, 181 Ill. A. 251. 

85. U. S.—Chaffee v. U. S., 18 
Wall. 516, 21 L. ed. 908; Chandler v. 


Pomeroy, 87 Fed. 262 [aff 96 Fed. 
156, 37 CCA 4380]; Little Rock Gran- 
ite Co. v. Dallas County, 66 Fed. 


S2izj4 Lome CARE20; 

Ala.—Davie v. Roland, 3 Ala. A. 
567, 57 S 1034. 

Ark.—St. Louis Southwestern R. 
Co. v. White Sewing Mach. Co., 78 
Ark. 1, 93 SW 58, 8 AnnCas 208. 

Cal.—In re Flint, 100 Cal. 391, 34 
P 863; Kerns v. Dean, 77 Cal. 555, 19 
P 817; Kerns v. McKean, 76 Cal. 87, 


18..P' 122. 

Colo.—Farrington v. Tucker, 6 
Colo. 557; Charles y. Ballin, 4 Colo. 
A. 186, 35. P 279. 

Conn.—Bartholomew v. Farwell, 41 


ean 107; Stiles v. Homer, 21 Conn. 
sont Union Bank v. Call, 5 Fla. 

Ga.—Bracken v. Dillon, 64 Ga. 243, 
37 AmR 70. 


Ill—Barnes v. Simmons, 27 Ill. 
512, 81 AmD 248. 
Iowa.—Ford v. St. Louis, ete. R. 


Co., 54 Iowa 723, 7 NW 126 

Kan.—Merywethers v. Youmans, 81 
Kan. 309, 105 P 545. 

Ky.—tTouisville, ete. R. Co. v. 
Daniel, 122 Ky. 256, 91 SW 691, 28 
KyL 1146, 3 LRANS 1190. 

Md.— Doggett v. Tatham, 116 Md. 
147, 81 A 376; Owings v. Low, 5 Gill 
& J. 134. 

Miss.—Illinois Cent. R. Co. v. But- 
borfeld Lumber Co., 95 Miss, 357, 49 

ioe 

Nebr.—Gilbert v. Merriam, 
Saddlery Co., 26 Nebr. 194, 42 NW 
11; Holland v. Commercial ‘Bank, 22 
Nebr. 571, 36 NW 113. 

N. H.—Roberts v. Claremont Power 
Con sl02 Auber. 

N. J.—Bayonne v. Standard Oil Co., 
81 N. J. L. 717, 78 A 146; Browning 
Vor tlanaein: 22) Nied. War o67. 

N. M.—McKenzie v. King, 14 N. M. 
SOW a eee 

N. Y.—Pneumatic 
Texas, ete.,, R. Go., 216> Nt Y. 874, 110 
NE 771: Ocean Nat. Bank v. Carll, 
55 N. Y. 440; White v. Ambler, 8 N. 
Y. 170; Smith v. Smith, 1 Thomps. & 
C. 63; Galway v. Prignano, 134 NYS 
571; Sheriden v. Smith, 2 Hill 538; 
Merrill v. Ithaca, ete. BR. Co., 16 
Wend. 586; Nichols v. Goldsmith, 7 
Wend. 160; Hart v. Wilson. 2 Wend. 
513; Butler v. Wright, 2 Wend. 369 
[aff 6 Wend. 284, 21 AmD 323]; Hal- 
liday a Martinet, 20 Johns. 168, 11 
AmD 262. 

N. Oo pall Thrash v. McCormick, 


Signal Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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other clerk or servant or of third persons generally 
will not, in the absence of statute, be sufficient for 
this purpose,*® although it has been held that testi- 
mony ot a witness that’ a book was kept under his 
direction and is correct is sufficient to warrant its 
The entries are very generally held 
admissible in connection with the testimony of the 
person making them,*® the evidence usually being 
admitted on the theory of refreshing the witness’ 
memory, and this although as a matter of fact the 


admission.§* 


L62°N.9 C. 471, 78 SE 303; 
McDowell, 75 N. C. 29. 
Oh.—Bennett v. Shaw, 12 Oh. Cir. 
Ct. 574, 5 Oh. Cir. Dec. 480. 
Okl.—First Nat. Bldg. Co. v. Van- 
denberg, 29 Okl. 583, 119 P 224. 
Pa.—Budden v. Petriken, 5 Watts 
286; Gochenauer v. Good, 3 Penr. & 
W. 274; Rhoads v. Gaul, 4 Rawle 
404, 27 AmD 277; Patton v. Ash, 7 


Sloan v. 


Serge. & R. 116; Sterrett v. Bull, 1 
Binn. 234; Com. v. Berney, 28 Pa. 
Super. 61. ¢ 
S. C.—King v. Western Union Tel. 
C6., 84 S. C. 73, 65 SE 944; Tunno 
v. Rogers, 1 S. C. L. 480., 
Tex.—Baker v. Holman, (Civ. A.) 


196 SW 728; Arnold v. Penn, 11 Tex. 
Civ. A. 325, 32 SW 358. 

Utah.—Peo. v. Biddlecome, 3 Utah 
208, 2 P 194. 

Vt.—Burnham v. Adams, 5 Vt. 313. 

Va.—Courtney v. Com., 5 Rand. (26 
Va.) 666. 

W. Va.—Vinal v. Gilman, 21 W. Va. 
301, 45 AmR 562. 

Wis.—Marsh v. Case, 30 Wis. 531. 

{a] Nevertheless accounts kept by 
a living clerk have been held admis- 
sible in an action on book account 
without the production of the clerk 
as a witness. Cummings v. Fullain, 
13 Vt. 434. 

{[b] Entries introduced to prove 
collateral matter.—Book entries in- 
troduced to show the earnings of a 
vessel prior to collision are not inad- 
missible because not authenticated 
by the person making the entries as 
original entries, as would be_ re- 
‘quired if they were introduced to 
prove an account. The William H. 
Bailey, 103 Fed. 709 [aff 111 Fed. 
1006, 50 CCA 76]. 

{[c] Proof of character of book.— 
Whether a particular book is the 
stock ledger of a bank is a question 
of fact, which may be proved by the 
testimony of the cashier, and no at- 
testation of the book by him or any 
other officer is necessary to make 
it admissible in evidence. Skowhegan 
Bank v. Cutler, 52 Me. 509. 

86. Colo—Charles v. Ballin, 4 
Colo. A. 186, 35. P 279. 

Ga.—Day v. Crawford, 13 Ga. 508. 

Tll.—House v. Beak, 141 Ill. 290, 30 
NE 1065, 33 AmSR 307. 

Iowa.—Karr v. Stivers, 
123. 

Minn.—Webb v. Michener, 32 Minn. 
48, 19 NW 82. 

N. Y.—Smith v. Smith, 1 Thomps. 
& C. 63; Horowitz v. Jacobs, 34 Misc. 
402, 69 NYS 746. 

Ss. C.—King v. Western Union Tel. 
Gos e4 Se tO- 13,7165" SE: 944. ah 

{a] Under statute (1) in [Illinois 
the interested party is allowed to 
testify to his own book accounts, 
although kept by a clerk. House v. 
Beak, 141 Ill. 290, 30 NE 1065, 33 
AmSR 307; Kibbe v. Bancroft, 77 Ill. 
18; Taliaferro v. Ives, 51 Tl. 247. 
(2) But it has been held that it was 
not the intention of the statute to 
prohibit the introduction in evidence 
of books of account kept by a clerk 
upon his testimony, when such clerk 
is living in the state and is able to 
testify to the correctness of the 
books. House v. Beak. 141 Ill. 290. 30 
NE 1065. 33 AmSR 307 [overr New 
Boston Presb. Church v. Emerson, 
66 Jil. 2691: Stettauer v. White, 98 
Til. 72: Taliaferro v. Ives, 51 Ill. 247; 
Weigle v.~Brautigam, 74 Ill. A. 285. 
(3) <A similar statute has been en- 
-acted in Minnesota. Webb v. Mich- 


34 Iowa 
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ing the memory 


ing part of the 
action, although 
was alive at the 


ener, 32 Minn. 48, 19 NW 82. ; 

{b] On the other hand, it has 
been held that bank books which 
are produced and identified by the 
cashier are admissible, without 
showing by the person making the 
entries therein that they are correct. 
Continental Nat. Bank v. Nashville 
First Nat. Bank, 108 Tenn. 374, 68 
SW 497. 

87. Montgomery, etc., Lumber Co. 
v. Ocean Park Scenic R. Co., 32 Cal. 
AAS 25 \ehO1. Phils Robertson wv. 
Ridenour-Baker Grocery Co., 100 Kan. 
133; 163).P) 655. 

8s. U. S.—The J. S. Warden, 219 
Fed. 517, 135 CCA 267; Reyburn v. 
Queen City Sav. Bank, etc., Co., 171 
Fed. 609, 96 CCA 3873. 

Ala.—Snow Hardware Co. v. Love- 
man, 131 Ala. 221, 31 S 19; Walling 
v. Morgan County, 126 Ala. 326, 28 
S 433; ‘Wager Lumber Co. v. Sullivan 
Logging Co., 120 Ala. 558, 24 S 949; 
Bolling v. Fannin, 97 Ala. 619, 12 
S 59; Hart v. Kendall, 82 Ala. 144, 3 
S 41; Hancock v. Kelly, 81 Ala. 368, 
2 S 281; Calloway v. Varner, 77 Ala. 
541, 54 AmR 78; Acklen v. Hickman, 
63 Ala. 494, 35 AmR 54; Knowles y. 
Lee, 34 Ala. 181. 

Ark.—St. Louis Southwestern R. 
Co. v. White Sewing Mach. Co., 78 
Ark. 1, 98 SW 58, 8 AnnCas 208. 
Sac Weeden v. Hawes, 10 Conn. 


Ga.—Taylor v. Tucker, 1 Ga. 231. 
Ill.—Chicago, ete., R. Co. v. Ameri- 
can Strawboard Co., 190 Ill. 268, 60 
NE 518 [aff 91 Ill. A. 635]; Ryan v. 
Miller, 153 Ill. 138, 38 NE 642; Kenna 
Vv, Calumet, MetGie a GCo,, 206. LIT 7 AY 
17; Robertson v. Carlson, 181 Ill. A. 
251; Laughlin v. Brauer, 138 Ill. A. 
524 [rev on other grounds 235 Ill. 
265, 85 NE 283]; Jones v. Smith, 37 
Tl. As 169. 

Ind.—Culver v. Marks, 122 Ind. 
554, 23 NE 1086, 17 AmSR 377, 7 
LRA 489; Davis v. Franklin, 25 Ind. 
407; Cleland v. Applegate, 8 Ind. A. 
499, 35 NE 1108. 

Kan.—Cockrill v. Missouri, ete., R. 
Co:, 90 Kan: 650) 136 P 322. Hastie 
v. Burrage, 69 Kan. 560, 77 P 268. 

Md.—Spring Garden Mut. Ins. Co. 
v. Evans, 15 Md. 54, 74 AmD 555. 


Mass.—Anderson v. Edwards, 123 
Mass. 2738; Jordan v. Osgood, 109 
Mass. 457, 12 AmR 731; Adams v. 
Coulliard, 102 Mass. 167; Briggs v. 
Rafferty, 14 Gray 525; Bradford v. 
Stevens, 10 Gray 3879; McKavlin v. 
Bresslin, 8 Gray 177; Bunker v. 
Shed, 8 Metc. 150. 

Mich.—Union Cent. L. Ins. Co. v. 
Smith, 119 Mich. 171, 77 NW _ 706; 
Welch v. Palmer, 85 Mich. 310, 48 
NW 552; Peters v. Gallagher, 37 
Mich. 407. 


Minn.—Newell v. Houlton, 22 Minn. 


19. 

Mo.—Borgess Inv. Co. v. Vette, 142 
Mo. 560, 44 SW 754, 64 AmSR 567; 
Smith v. Beattie, 57 Mo. 281. 

N. H.—State v. Shinborn, 46 N. H. 
497, 88 AmD 224; Webster v. Clark, 
30 N. H. 245; Heath v. West, 26 N. 
ee eh, 

N. Y.—Gilbert v. Sage, 57 N. Y. 
639; State Bank v. Brown, 96 App. 
Div. 441, 89 NYS 381; Green v. Dis- 


brow, 7 Lans. 381 [rev on other 
grounds 56 N. Y. 334]; Burke v. 
Wolfe, 38 N. Y. Super. 263; Galway 


v. Prignano, 134 NYS 571; Glazer v. 
Old Dominion SS. Co., 113 NYS 979; 
Muckle v. Rennie, 16 NYS 20°: 
Rosenstock v. Hoggarty, 13 NYS 228 | 


the book in evidence.?? 
temporaneous entries by a person in the usual 
course of his duties have been received as constitut- 
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witness may have no present recollection of the 
facts entered,®* although, as it has been said, in 
cases of accounts composed of many items refresh- 


means nothing more than reading 
In some instances con- 


res geste of the principal trans- 
the person who made the entry 
time of the trial;°! but it has also 


[aff 131 N. Y. 647 mem, 30 NE 867 
m-rmj; Dunn v. James, 62 HowPr 307 
Lait 35 N. Y. 642 mem]; Monroe Bank 
Vv. Culver, 2 Hill 531; ° Merrill v. 
Ithacz ete., R. Co., 16 Wend. 586, 30 
AmD 130. 

SA hab tipei po V.e State;,= 23) Oh- ast, 

30. 

Pa.—Meighen v. Bank, 25 Pa. 288; 
Messinger v. Hagenbuch, 2 Whart. 
410; Farmers’, etc., Bank v. Boraef, 
1 Rawle 152. 

R. I—Almy v. Allen, 22 R. I. 595, 
48 A 934. 

S. C.—Black v. Shooler, 13 S. C. L. 


293. 

Tex.—Underwood v. Parrott, 2 Tex. 
168; International, ete., Com iNe 
Startz, 42 Tex. Civ. A. 85, 94 SW 
207; Atchison, etc., R. Co. v. Wil- 
liams, 38. Tex. Civ. A. 405, 86 SW 
383 \Cahn. v.. Salinas, 2) Tex. Ai Givs 


Cas. § 614; Nugent v. Martin, 1 Tex. 
Am CivcnGas:: Smiulgse 

Utah.—Burraston v. Nephi First 
Nat. Bank, 22 Utah 328, 62 P 425. 

VC—Taplin wv. Marey,ucl, Vite 4299 
ies 72; Burnham v. Adams, 5 Vi. 

Va.—Courtney v. Com., 5 Rand. (26 
Va.) 666. 

Wis.—Milwaukee Trust Co. v. 
Warren, 112 Wis. 505, 87 NW 801; 
Hopkins v. Stefan, 77 Wis. 45, 45 NW 
676; Curran v. Witter, 68 Wis. 16, 31 


NW 705, 60 AmR 827; Riggs v. 
Weise, 24 Wis. 545; Schettler v. 
Jones, 20 Wis. 412. 


_ Hng.—Furness v. Cope, 5 Bing. 114, 
15 ECL 498, 130 Reprint 1004. 

B. C.—Macdonald v. Vancouver 
Bank, 22 B. C. 310. 

{a] The rule has been applied to 
an entry made by a clerk who after- 
ward sues as executor. Hodge v. 
Higgs, 12 F. Cas. No. 6,558, 2 Cranch 
(OAM OR ys 

{b] Banker’s book identified by 
one clerk.—A banker’s book has been 
held receivable in evidence to show 
that a customer had no funds in the 
banker’s hands, although it was kept 
by many clerks and only one was 
sworn to identify it and to show the 
manner of its being kept. Furness 
v. Cope, 5 Bing. 114, 15 ECL 498, 130 
Reprint 1004. 4 

[c] A witness cannot state his 
belief as to the correctness of an ac- 
count; he must testify to his knowl- 
edge of facts. Penny’s Succ., 14 La. 
Ann. 194. . 

89. See Witnesses [40 Cyc 2466]. 

90. Anchor Milling Co. v. Walsh, 
mes Mo. 277, 18 SW 904, 32 AmSR 
600. 

91. U. S—U. S. 146 
Fed. 793. 

Ill.— Chisholm v. Beaman Mach. 
Co., 160 Ill. 101, 43 NE 796: House v. 
Beak, 141 Tl. 290, 30 NE 1065, 33 
AmSR. 307; Chicago, ete; Cone vz 
Ingersoll, 65 Ill. 399; Ruggles v. Gat- 
ton, 50 Ill. 412; Humphreys v. Spear, 


v. Greene, 


15 Ill. 275; Jacksonville, ete., R. Co 
v: Hall, 2 Til. A: 618) 

Ind.—Marks v. Box, 54 Ind. A. 487, 
103 NE 27. 


Md.—Oelrichs v. Ford, 21 Md. 489. 

Mo.—Robinson v. Smith, 111 Mo. 
205, 20 SW 29, 33 AmSR 510; Anchor 
Milling Co. v. Walsh, 108 Mo. 277, 18 
SW 904, 32 AmSR 600; Mathias v. 
O’Neill, 94 Mo. 520, 6 SW 253; Smith 
v. Beattie, 57 Mo. 281; Gubernator v. 
Rettalack. 86 Mo. A. 184. 

N. Y.—Moore v. Meacham, 10 N. Y. 
207. 

Tex.—Dlias v. R. 


Missouri, etce., 
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been held that the res geste principle is inapplic- 
able where an entry covers the entire transaction, 
that is, the principal fact in issue, and does not 
relate merely to contemporaneous facts leading up 


to the main issue.®? 


Evidence of a mere direction to another person 
to make an entry is not admissible, no entry having 


been in fact made.°? 
[§ 1073] 
‘In General. 


tablished.** 


Co., (Civ. A.) 166 SW 417; Cathey v. 
Missouri, ete., R. Co., (Civ, A.) 124 
SW 217. 

{a] Admissibility of entry to show 
fact of entry.—An entry made on 
plaintiff's books by his clerk, who 
was present at the making of the 
bargain and was also a witness in 
the case, has been held admissible as 
evidence of the fact that such an 
entry was made, as part of the res 
geste, the reason for the making 
of the entry being explained by the 
clerk. Moore v. Meacham,:'10 N. Y. 


207. 

92. Leiserowitz v. Fogarty, 135 
5 Sypher v. Savery, 39 

Iowa 258; McKeen v. Providence 

County Sav. Bank, 24 R. I. 542, 54 A 

49 


93. Horine v. New York L. Ins. 
Co., 87 SW 274, 27 KyL 893. 

94, See infra notes 96-98, 
§§ 1074— ae 

95, S.—Darlington vy. Atlantic 


and 


Trust Be, 68 Fed. 849, 16 CCA 28. 
Colo. —Farrington v. Tucker,’ .'6 
Colo. 557. 


Conn.—Smith y. Vincent, 15 Conn. 
1, 38 AmD 59. 

Ga.—Talbotton R. Co. 
106 Ga. 229, 32 SEH 151. 

Ill—Trainor v. German-American 
Sav., etc., Assoc, 204 Ill. 616, 68 
NE 650 [rev 102 Til. A. 604]; Schuell- 
bacher vy. Frank McLaughlin Plumb- 
ing Co., 108 Ill. A. 486. 

Towa.—Dorr Cattle Co. v. Chicago, 
etc., R. Co., 128 Towa 359, 103 NW 
1003. 

Md.—Hoogewerff v. Flack, 101 Md. 
371, 61 A 184. 

Minn.—Union Cent. L. Ins. Co. v. 
Prigge, 90 Minn. 370, 96 NW 917. 

Nebr.—Norberg v. Plummer, 58 
Nebr. 410, 78 NW 708. 

N. Y.—Pike State Bank v. Brown, 
165 N. Y: 216, 59 NE 1, 53 LRA 513; 
In re Paige, 62 Barb. 476: Schule v. 
Cunningham, 54 N. Y. Super. 302; 
Blum v. Davis, 95 Misc. 140, 159 
NYS 207; Horton vy, Wood, 21 NYS 
178 [aff 142 N. Y. 682 mem, 37 NE 
566 mem]. 

Pa.—Samuel v. Pennsylvania R. 
Co., 45 Pa. Super. 395. 

Ss. C—Watkins v. Lang, 17 S. C. 
13; Walker v. McMahan, 5 S. C. L. 


v. Gibson, 


251. 
Tex.—Baker v. Holman, (Civ. A.) 
196 SW 728; Missouri, ete., R. Co. v. 


Morrison, 42 Tex. Civ. A. 598, 94 SW 
173; Duty v. Storrs, (Civ. A.) 70 SW 
357. 


[a] Rule applied.—‘“‘The accused 
then offered a book in evidence be- 
longing to Geer’s employer, which 
it was claimed contained a charge, 
of date of February 1, 1904, of ten 
eonts against Daniel Barker, and 
which charge it was claimed cor- 
responded to the value of the re- 
pairing done on the shoe above men- 
tioned. The state objected on the 
ground that it was incompetent, ir- 
relevant and immaterial, and that no 
foundation for its introduction had 
been laid. This objection was sus- 
tained, and the accused excepted. A 


(2) Requisites to Admissibility—(a) 
In order to lay a foundation for the 
admission of entries by clerks and third persons 
in the regular course of business, the facts required 
by law as requisites to admissibility °* must be es- 
Thus the connection of the entry with 
the subject matter of the controversy must be 


EVIDENCE 


[§ 1074] 


person.” 
[§ 1075] 
General. 


mere statement of the matter is suf- 
ficient to show that the objection 
was properly sustained. It contained 
no accounts between the parties; no 
proof was offered to show that the 
book was a regular book of accounts; 
no testimony was given or offered 
to show when the repairing was 
done, when the charge which it was 
claimed the book contained was 
made, or by whom it was made, and 
in fact nothing was shown to render 
the offer in any manner material or 


competent. Seo we hold that the 
court properly excluded this evi- 
dence.” Barker v. State, 73 Nebr. 


469, 476, 103 NW 71. 

[b] A private entry in the books 
of a municipal corporation falls 
within the rule applicable to private 
books, and the proper foundation 
must be laid as in other cases for 
the admission of the entry in evi- 
dence in favor of the corporation. 
Darlington y. Atlantic Trust Co., 68 
Fed. 849, 16 CCA 28. 

96. Samuel vy. Pennsylvania R. 
Co., 45 Pa. Super 395. 

97. House v. Beak, 141 Ill. 290, 
30 NE 1065, 33 AmSR 307; Seventh- 
Day Adventist Pub. Assoc. v. Fisher, 
95 Mich. 274, 54 NW 759; Taggart v. 
Fox, 11 Daly (N. Y.) 159; Stroud v. 
Tilton, 4 Abb. Dee. (N._Y.) 324, 3 
Keyes 139; Missouri, etce., R. Co. vy. 
MOTIAROD, 42 Tex. Civ. A, 598, 94 SW 


[a] What evidence required.—(1) 
It has been intimated that it is nec- 
essary to the introduction of entries 
of account books made in the regular 
course of business by a clerk of the 
party that the correctness of the 
entries should be shown by witnesses 
who have made settlements by the 
books. House v. Beak, 141 Ill. 290, 
30 NE 1065, 38 AmSR 307; Stroud v. 
Tilton, 4 Abb. Dec. (N. Y.) 324, 3 
Keyes 139; Taggart v. Fox, 11 Daly 
(N. Y.)..159:, (2) But it-has also 
been held that where the bookkeeper 
testifles that the books of account 
were “correctly andaccurately kept,” 
the books are admissible in evidence, 
without calling as witnesses other 
persons who have settled accounts 
by them. Seventh-Day Adventist 
Pub. Assoc. v. Fisher, 95 Mich, 274, 
54 NW_ 759. 

98. Barker vy. State, 73 Nebr. 469, 
103 NW 71; Missouri. ete., R. Co. 
v. Morrison, 42 Tex. Civ. A. 598, 94 
SW 173. 

99. Dow v. Sawver, 29 Me. 117. 

1. See sunra § 1069. 

@. Cal.—Kerns v. McKean, 76 Cal. 
as 18 P 122; Sill v. Reese, 47 Cal. 


*Ti—House v. Beak, 141 Ill. 290, 
30 NE 1065, 83 AmSR 307; Chicago, 
ete., R. Co. vy. Ingersoll, 65 Ill. 399. 

Kan.—Hastie v. Burrage, 69 Kan. 
560. 77 P 268, 

Ky.—Louisville R. Co. v. Kritzky, 
162 Ky. 652, 172 SW 1051. 

Mass. — Butchers’ Slaughtering, 
etc., Assoc. v. Boston, 214 Mass. 254, 
101 NE 426. 

Mo.—Penn vy. Watson, 20 Mo. 13; 


(c) Form and Regularity—aa. 
The entries must appear to have been 
regularly and fairly made;* but the admissibility 


[§§ 1072-1075 


shown,%* and there must be evidence showing cor-.’ 
rectness of the entry °7 and when it was made.*®* 
But where the book of a deceased agent, on an 
inspection thereof, sufficiently discloses the purpose 
for which it was kept and the entries therein made, 
it is not necessary to prove by extraneous evidence 
that the book is the account book of the agent.°® 

(b) Time of Entry. The rule that 
the entry must have been made at or near the time 
of the transaction, although no definite time is 
fixed,! applies to entries made by a clerk or third 


In 


Schwall v. Higginsville Milling Co., 
195 Mo. A. 89, 190 SW 959; May v. 
Avansino, (A.) 185 SW 1178. 

Mont.—Meredith  v. Roman, 49 
Mont. 204, 141 P 643. 

N. J.—Rumsey v. New York, etc., 
Tel. Co., 49 N. J. L. 322, 8 A 290. 

N. M.—McKenzie v. King, 14 N. M 
35s 93 P 703. 
son Y.—Evans v. Rogers, 159 NYS 
oe Cc.—State v. Castle, 79 N. C. 

CkE—_ Muskogee Electric Tract. Co. 
v. McIntire, 37 Okl. 684, 133 P 213, 
LRA1916C 351, 

Or.—Harmon v. Decker, 41 Or. 687, 
68 P 11, 1111, 983 AmSR 748. 

Pa.—McKnight v. Newell, 207 Pa. 
562, 57 A 39; Smith v. Lane, 12 Serg. 
& R. 8 

Philippine.—Aldecoa v. Warner, 30 
Philippine 153. 

R. I.—Ribas v. Revere Rubber Co., 
SPERM TTS OO MAM Det 

Tex.—Bouldin v. Atlantic Rice- 
mills Co., (Civ. A.) 86 SW 795; Duty 
v. Storrs, (Civ. A.) 70 SW 357. 

Utah.—Utah Commercial, etc., 
Bank v. Fox, 44 Utah 328, 140 P 660. 

Vt.—Coolidge vy. Taylor, 85 Vt. 39, 
80 A 1088. 

Wash.—Union Electric Co. v. Seat- 
tle Heater Co., 18 Wash. 213, 51 P 


367. 

W. Va.—Di Bacco v. Benedetto, 82 
W. Va. 84, 95 SE 601; West Vir- 
ginia Architects, etc. v. Stewart, 68 
W. Va. 506, 508, 70 SE 113, 36 LRANS 
899; Lert weve}, 

Wis.—Milwaukee Trust Co. v. War- 
ren, 112 Wis. 505, 87 NW 801. 

Eng.—Doe Vv. Beviss, GC AUG 
62 ECL 456, 137 Reprint 181; Ray v. 
Jones, 2 Gale 220; Champneys V.. 
Peck, 1 Stark. 404, 2 ECL 157. 

Ont.—Barton v. Dundas, 24 U. C. 
Q...B.. 273. 

“Hven the entries in the books that 
were produced have little, if any, 
probative force, since in most in- 
stances they were made neither by 
the person who knew the actual 
facts recorded, nor were the entries 
made at the time the transactions 
occurred, but were made a long time 
after the transactions had taken 


place.” Utah Commercial, etc., Bank 
Mea Fox, 44 Utah 3238, 330, 140 P 
[a] Delay held not so great as to 


exclude entries.—Chisholm v. Bea- 
man Mach. Co., 160 Ill. 101, 43 NH 
796; Rice v. Hodge, 26 Kan. 164; For- 
gay v. Atlantic Mut. Ins. Co., 25 
N. Y. Super. 79; Ladd v: Sears, 9 
Or. 244; Hartley vy. Brookes, 6 Whart. 
(Pa.) 189; Koch vy. Howell, 6 Watts & 
SyaCRaz) 350; Ribas v. Revere Rub- 
ber! Co.,. 37% Riay-T.7189; 591 ‘As 58; 

{b] Delay held so unreasonable as 
to exclude entries.—Lovelock  v. 
Gregg, 14 Colo. 538, 23-P 86; Healey 
v. Bauer, 19 NYS 989; Patterson v. 
Wyomissing Woolen "Mfg. Co., 2 
Woodw. (Pa.) 215. 

3. U. S.—Gale v. Norris, 9 F. Cas. 
No. 5,190. 2 McLean 469 


Ala.—White v. Bean, (A.) 77 S 924. . 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


sl 


= 
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of entries so made is not affected by the fact that 
the book may contain other entries which do not 
appear to have been regularly made.* 

{§ 1076] bb. Original Entries Required—(aa) 
The entries must be shown tobe 
Thus a daybook or a blotter has 
been held to be a permanent record of business 
transactions which cannot be superseded as evi- 
dence by a ledger or other book which is tran- 
The fact, however, that a book of 
accounts introduced in evidence contains some en- 
tries which are not original entries constitutes no 
objection to receiving the book as evidence of other 
entries which are regularly made, it appearing that 
the entries generally have been properly made.’ 
(bb) Entries Transcribed from Memo- 
The mere fact that a temporary entry is 
first made on a slate, tally board, slips of paper, 


17 | Mines, Ltd., 15 B. Cc. 


In General. 
original entries.® 


sseribed from it.® 


[§ 1077] 
randa. 


Del.—Armstrong vy. Landers, 
Del. 449, 42 A 617. 

Pa.—Budden vy. Petriken, 5 Watts 
eae ee. v. Wolaver, 1 Watts & 
S. 60. 

R. I.—Ribas y. Revere Rubber Co., 
34 RO I.189, 91° A 58. 


Tex.—Baldridge v. Penland, 68 
Tex. 441, 4 Sw 565. 
{a] Iustration.—Entries in the 


books of a saloon keeper of items for 
“pames” and “corn and money” are 
not admissible, as they relate to 
transactions not a part of the busi- 
ness of a saloon keeper. Baldridge 
v. Penland, 68 Tex. 441, 4 SW 565. 

4 Armstrong v. Landers, 17 Del. 
449, 42 A 617. 

5. U. S—Reyburn v. Queen City 
Sav. Bank, etc., Co., 171 Fed. 609, 96 
CCA 373; Lake County v. Keene Five- 
Cents. Sav. Bank, 108 Fed. 505, 47 
CCA 464; Chandler v. Pomeroy, 87 
Fed. 262 [aff 96 Fed. 156, 37 CCA 
430]; Fendall v. Billy, 8 F. Cas. No. 
4,725, 1 Cranch C. C.''87; Fendall v. 
Turner, 8 F. Cas. No. 4,727, 1 Cranch 
Cc. C. 35 [aff 1 Cranch 117, 2 L. ed. 53]; 
Gale v. Norris, 9 F. Cas. No. 5,190, 2 
McLean 469; James v. Wharton, 13 F. 
Cas. No. 7,187, 3 McLean 492; Owens 
v. Adams, 18 F. Cas. No. 10,633, 1 
Brock. 72. 

Ala.—Baird Lumber Co. v. Devlin, 
124 Ala. 245, 27 S 425. 

Cal.—Kerns v, McKean, 76 Cal. 87, 
18 P 122. 

Colo.—Jones vy. Henshall, 3 Colo. A. 
448, 34 P 254. 

Ga.—Bracken y. Dillon, 64 Ga. 243, 
37 AmR 70. 

Tll.—Lewis v. Richheimer, 157 Ill. 
A. 231; Schnellbacher v. Frank Mc- 
Laughlin Plumbing Co., 108 Ill. A. 
486; Bradley v. Gardner, 87 Ill. A. 
404. 


Kay,-_Cincinnati,,.,ete., .. | Co: 
Smith, 155 Ky. 481, 159 SW 987. 

La.—Herring v. Levy, 4 Mart. N. S. 
383. 

Md.—Dogegett v. Tatham, 116 Md. 
147, 81 A 376; Hoogewerff v. Flack, 
101 Md. 371, 61 A 184; Thomas v. 
Price, 30 Md... 483. 

Mo.—Owen v. Bray. 80 Mo. A. 526. 

N. J.—New Jersey Zinc, etc., Co. v. 
Lehigh Zinc, ete., Co, 59 N. J. L. 
189,085. AnS15. 

Or.—Harmon v. Decker, 41 Or. 587, 
68 P 11, 1111, 93 AmSR 748. 

Pa.—Bockelcamp v. Lackawanna, 
eter, RCo.) a0 Pan 66, -S1- Ae; 
Bishov v. Goodhart, 135 Pa. 374, 19 
A 1026: Cooper v. Morrel, 4 Yeates 
241; Greiner v. Central Mut. F. Ins. 
Co.. 40 Pa. Super. 379; Haas’ Est., 
38 Pa. Co. 3465. 

Tex.—Wills Point Bank v. Bates, 
72 Tex. 137, 10 SW 348; Bouldin v. 
Atlantic Rice Mills Co., (Civ. A.) 
86 SW 795. 

WwW. Va.—Di Bacco v. Benedetto. 82 
W. Va. 84, 95 SE 601; West Virginia 
Architects. etc. v. Stewart. 68 W. Va. 
506, 508. 70 SE 113, 36 LRANS 899 


Golden Giant 


v. 


Cc.—Claudet v. 
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13: 

[a] Rule applied.—‘‘The Court be- 
low refused to permit the witness, 
Hancock, to read to the jury, as evi- 
dence to sustain the garnishee’s case, 
certain entries in a book, made by 
him, not from his own knowledge of 
the transactions between the gar- 
nishee and Paul Jones, nor of the 
correctness of the items of the 
charges in the account of the former 
against the latter, but made exclu- 
sively from what was read to him by 
the witness, Lea, from memorandum 
books, the entries in which were 
made by Lea, who alone possessed 
any knowledge of the account be- 
tween the garnishee and Paul Jones, 
and of the correctness or incorrect- 
ness of the items therein charged. 
The book which Hancock was about 
to read was not a book of original 
entries, but was a mere copy of the 
memorandum books kept by Lea. 
Such a book was not admissible as 
evidence, and the Court below com- 
mitted no error in refusing to allow 
its contents to be read to the jury.” 
Thomas y. Price, 30 Md. 483, 484. 

{b] A transcript of an account is 
inadmissible. Lewis v. Reichheimer, 
157 Tll. A. 231. But compare Fielder 
v. Collier, 13 Ga. 496 (holding that a 
transcript from a merchants’ books 
made out and produced in court, un- 
der notice, in compliance with the 
fifty-ninth Common-Law Rule of 
Practice, and inspected by the party 
giving the notice, should be allowed 
to go to the jury as evidence in the 
cause), 

6. Clark v. Bullock, 2 NYS 408; 
Breinig v. Meitzler, 23 Pa. 156. 

7. Chisholm v. Beaman Mach. Co., 
160 Tll. 101, 483 NE 796; Wollenweber 
vy. Ketterlinus, 17 Pa. 389. 

8. Ala.—White y. Bean, (A.) 77 8 
924, 

Cal.—San Francisco Mercantile 
Trust Co. v. Doe, 26 Cal. A. 246, 146 P 
692. 

Colo.—Plummer v. Struby-Esta- 
brooke Mercantile Co., 23 Colo. 190, 
47 P 294. 

Ill.—Davis v. Vandalia R. Co., 168 
Til. A. 621. 

Kan.—State v. Stephenson, 69 Kan. 
405. 76 P 905, 105 AmSR 171; Rice 
v. Hodge, 26 Kan. 164. 

Mich.—Meyer y. Brown, 130 Mich. 
449, 90 NW 285; Welch v. Palmer, 85 
Mich. 310. 48 NW 552; Crane Lumber 
Co. v. Otter Creek Lumber Co., 79 
Mich. 307, 44 NW 788. 

Minn.—American Bridge Co. v. 
Honstain, 113 Minn. 16, 128 NW 1014; 
Union Cent. L. Ins. Co. v. Prigge, 90 
Minn. 370. 96 NW 917; Levine v. 
Lancashire Ins, Co., 66 Minn. 138, 68 
NW 855; Webb v. Michener, 32 Minn. 
48, 19 NW 82; Paine vy. Sherwood, 
21 Minn. 225. 

Mo.—Missouri Electric Light, etc., 
Co. v. Carmody, 72 Mo. A. 534. 

N. H.—State v. Shinborn, 46 N. H. 
497, 88 AmD 224; Pillsbury vy. Locke, 
33 N. H. 96, 66 AmD 711; Currier v. 
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by chalk score, or in a memorandum book, for the 
purpose of convenience and aiding the memory until 
a permanent book entry can be made, will not oper- 
ate to deprive the subsequent entry of its character 
as an original entry.® 
the fact that workmen’s daily time cards showed 
the time the workman was employed on each par- 
ticular job, while the book entries made therefrom 
were in terms of money and not of time, consti- 
tuted no objection to the admission of such books in 
The temporary memoranda may be re- 
ceived in connection with the account books made 
up therefrom;?° but mere extracts from such memo- 
randa should be rejected.1} 

(cc) Reports of Employees. 
reports of employees of work done or materials fur- 
nished, which are never entered on a daybook or 
other similar records of original entry are not, 


And it has been held that 


Mere 


Boston, etc., R. Co., 31 N. H. 209. 

N. J.—Diament v. Colloty, 66 N. J. 
L. 295, 49 A 445, 808. 

N. Y.—Stroud y. Tilton, 4 Abb. 
Dec. 324, 3 Keyes 139; Rathborne v. 
Hatch, 90) “App: “Div. bi) “86 INS 
768 [aff 181 N. Y. 520 mem, 73 NHB 
1131 mem]; Van Wie v. Loomis, 77 
Hun 399, 28 NYS 803; Forgay v. At- 
lantic Mut. Ins. Co., 25 N. Y. Super. 


(os. Darran’: Vea hoxjol ayWalvaeh oor 
Anonymous, 21 Misc. 656, 48 NYS 
277; New York Motor Car Co. v. 
Greenfield, 145 NYS 33. 
Okl.—Navarre v. Honea, 41 Okl. 
480, 1389 P 310. 
Pa.—Hartley vy. Brooks, 6 Whart. 


189; Heery’s Est., 10 Kulp 226. 
* R. I.—Podrat v. Narragansett Pier 
Re Co;., 32 R.-1.2 265, 78. Al 04d, 

Tex.—Randle v. Barden, (Civ. A.) 
164 SW 1063; Barclay v. Deyerle, 53 
Texsi Civ, Az 236,5 146 -S Wi 1238. 

Wis.—Riggs v. Weise, 24 Wis. 545. 

Eng.—Price v. Torrington, 2 Ld. 
Raym. 873, 92 Reprint 84, 1 Salk. 
285, 91 Reprint 252. 

{a] Rule applied.—‘‘We think the 
books of account were properly ad- 
mitted. The testimony of witness 
Robert Chandler was that the entries 
made in the scale book were made 
by him and very soon thereafter and 
on the same day transferred to the 
day-book and were all in his hand- 
writing, and the coal was either 
weighed by him or by witness 
Wright. These entries were checked 
up and compared with the tags which 
had been given to the teamsters who 
reported back that the coal had been 
delivered, and returned the tags 
signed by defendant to show de- 
livery. These tags, it was shown, 
had been destroyed.’ San Francisco 
Mercantile Trust Co. v. Doe, 26 Cal. 
A. 246, 256, 146 P 692. 

[b] A meter book containing 
meter readings copied on the day 
they were made from a memorandum 
made by the one reading the meter, 
and a register showing debits and 
credits of the customers, have been 
held admissible in an action on ac- 
count by a lighting company; the 
former being a book of original en- 
tries, and the latter a necessary 
companion book. Missouri Electric 
Light, ete., Co. v. Carmody, 72 Mo. 
A. 534. } 


9. Wisconsin Steel Co. v. Mary- 
land Steel Co., 203 Fed. 403, 121 
CCA 507. 


10. Diament v. Colloty, 66 N. J. L. 
295, 49 A 445, 808. 


fa] Miustration.—Where slips 
containing reports of work done, and 
the cost of the same, and of the 
amount and kind of materials used, 
are part of a method of carrying on 
business. they are held to be compe- 
tent evidence, when offered in con- 
nection with the books of account of 
the business. Diament v. Colloty, 66 
N. J. L. 295. 49 A 445, 808. 

11. Sonnenfeld v. Rosenthal, 247 
Mo, 238, 152 SW 321. 
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standing alone, entitled to be admitted in evidence 


as books of original entry.'? 
[§ 1079] 


his duty or in the usua 
business or employment.'% 


cipal.'* 


[§ 1080] 


Hamilton v. Fiesco Constr. 
Comms TO Na soe e624 CAMEOS 

13. U. S.—Nicholls v. Webb, 8 
Wheat. 326, 5 L. ed. 628; Reyburn v. 
Queen City Sav. Bank, etc., Co.,-171 
Fed. 609, 96 CCA 273. 

Colo.—Haines v. Christie, 28 Colo. 
502, 66 P 888; Farrington v. Tucker, 
6 Colo. 557. 

Iowa.—Dorr Cattle Co. v. Chicago, 
R. Co., 128 Iowa 359, 103 NW 
Monarch Mfg. Co. v. Omaha, 
etc., R. Co., 127 Iowa 511, 103 NW 
4 


Me.—Arnold vy. Hussey, 111 Me. 
224, 88 A 724, AnnCas1916C 715, 51 
LRANS 813; McKenney Vv. Waite, 20 
Me. 349. 

Mass.—Amory v. Amherst College, 
229 Mass. 374, 118 NH 933. 

N. H.—Hutchins v. Berry, 75 N. H. 
416, 75 A 650. 

N. Y—New York v. Second Ave. 


12. 


R. Co., 102 N. Y. 572, 7 NE 905, 55 
AmR 839; Ridgeley v. Johnson, 11 
Barb, 527. 


Okl.—First Nat. Bldg. Co. v. Van- 
denberg, 29 Okl. 5838, 119 P 224. 

Tex.—Jackson v. State, 49 Tex. 
Cr. 248, 91 SW 574. 

W. Va.—Di Bacco v. Benedetto, 82 
W. Va. 84, 95 SE 601. 

Wis. __elley v. Crawford, 112 Wis. 
368, 88 NW 296. 

Ont.—Barton y. Dundas, 24 U. C. 
Or B23. 

{a] Ilustration.—In a suit by the 
successors in title of trustees of the 
residue of realty under a will against 
trustees of a college to compel a 
conveyance of a half interest in land 
alleged to be held by the trustees of 
the college under a trust, resulting 
in favor of the testator ‘and plain- 
tiffs, letters written by the treasurer 
of the college, bookkeeping entries 
made by him, and statements of ac- 
count sent by him to the agent of 
testator were inadmissible, in ab- 
sence of evidence of ratification, 
there being nothing to indicate that 
such matters were brought to the at- 
tention of the trustees of the college, 
or were known by anyone authorized 
to act for it, the by-laws showing 
that the treasurer’s authority was 
limited. Amory v. Amherst College, 
229 Mass. 374, 118 NE 933. 

{[b] A private diary of the weather 
kept by a stranger to the transaction 
in issue is not admissible. Arnold 
v.. Hussey, 111 Me. 224, 8&8 A 724, 
AnnCasi916C 715, 51 LRANS 813. 

14. Watts v. Shewell, 31 Oh. St. 
3381; Reg. v. Worth, 4 0. B. 182, 45 
ECL 122. 114 Reprint 847. 

15. Ridgelev v. Johnson, 11 Barb. 
(N.Y). 52%: Smith v. Blakey... -R: 
2 Q. B. 326; Massey v, Allen, 13 


(d) Duty or Right to Make Entry. 
It is very generally stated as a part of the rule 
under discussion that the entry must have been 
made by the person a eae it in the discharge of 
and regular course of his 
It has even been held 
that the rule relates only to entries made by an 
agent in the discharge of his duty toward his prin- 
cipal and does not apply to entries made by a prin- 
Moreover it has been held that it must 
appear that the entry was not only made in the due 
discharge of the business about which the person 
is employed, but the duty must also have been to 
do the very thing to which the entry relates and 
then to make a report or record of it.15 
(e) Knowledge of Person Making 
Entry. It must appear that the entries were made 
by a person having knowledge of the facts en- 
tered,!® or that information was communicated to 
the person by whom the entries were made by some | 


‘tic Ricemills Co., 
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[§§ 1078-1082 


person engaged in the business whose duty it. was 


to transact the particular business and make re- 


[§ 1081] 
sent. 


[§ 1082] 


ticipating.®° 


Ch. D. 558; Trotter vy. Maclean, 13 
Ch. D. 574; Polini v. Gray, 12 Ch. 
D. 411; Chambers v. Beruvasconi, 1 
Cc. M. & R. 347, 149 Reprint 1114; 
tae Vv. Webster, fe &, 
16. U. S.—Connecticut Mut. L. 
Ins. Co. v. Schwenk, 94 U. S,. 593, 
24 L. ‘ed. 294; Chaffee v. U..S., 


Wall. 516, 21 L. ed, 908; Rosenthal v. 
Pine Hill Cons. Min. Co., 157 Fed. 
8&3, 84 CCA 587; Chicago Lumbering 
C9. v. Hewitt, 64 Fed. 314;) 12) CCA 

Ala.— Walker v. Trotter, 192 Ala. 
19, 68 S 345; C. W. Zimmerman Mfg. 
Co. v. Dunn, 151 Ala. 435,44 S533; 
White v. Bean, (A.) 77 8 "924; Hock- 
ensmith v. Winton,: (A.) 77 S 918; 
Plott: “vi Hosters? 7seAlarh vA, 1402). "62 
S 299. 

Cal.—-Kerns vy. McKean, 76 Cal. 87, 
18 P 122; Preston vy. Dunn, 33 Cal. 
A. 747, 166 P 603. 

Colo.—Ft. Lyon Canal Co. v. Ben- 
nett, 61 Colo. 111, 156 P 604. 
ae C.—kKeroes vy. Weaver, 27 App. 

Ill.—Schnellbacher v. Frank Mc- 
peel Plumbing Co., 108 Ill, A. 

Ind.—Dodge v. Morrow, 14 Ind. A. 
534, 41 NE 967, 43 NE 158. 

Ky.—Louisville R. Co. v. Kritzky, 
162 Ky. 652, 172 SW 1051. 

Mass. —Kaplan v. Gross, 223 Mass. 
152, 111 NE 853; Kent vy. Garvin, 
1 Gray 148. 

Minn.—Carlton yv. Carey, 83 Minn. 
232, 86 NW 85. 

Mo.—Ridenour v. Wilcox Mines 
Co., 164 Mo. A. 576, 147 SW 852. 

N. J.—New Jersey Zine, ete., Co. 
Vn Lehigh Zinc, ete, Co. 59ND. 
189, 35 A 915. 

N. Y.—Leask v. Hoagland, 205 N. 
Y. 171, 98 NE 395, AnnCas1913D 1199; 
Dykman v. Northbridge, 80 Hun 258. 
30 NYS 164 [aff 1 App. Div. 26, 36 
NYS 962 (aff 153 N. Y. 662 mem, 
48 NE 1104 mem)]; Burke v. Wolfe, 
38 N. Y. Super. 263. 

N. C.—Mercer v. Frank Hitch Lum- 
ber Co., 173 N. C. 49, 91 SE 588. 

Oh.—Fruit Dispatch Co. v. Sturges, 
28.Oh. Cir. Ct. 65 faff 23 Oh. St. 351, 
78 NE 1125]. 

Pe koe ct v. Barney, 28 Pa. Super. 

Eni ines leche v. Warner, 30 
Philippine 15 

Ss. Bnei v. Caldwell, 27 S. 
CoG. 133. 

Tex.—Thrift v. Holland, (Civ. A.) 
183 SW 1189; Randle y. Barden, (Civ. 
A.) 164 SW 1068; Bouldin v. Atlan- 
te (Civ. A.) 86 SW 

Utah.—Utah 


Commercial, etc., 


port thereof for entry on the books.’” 

(f) Absence of Motive to Misrepre- 
It has been said that it must appear that 
the person making the entry had no motive or in- 
terest to misrepresent the facts;1® but this require- 
ment does not extend so far as to make it neces- 
sary that the.entries should have been against the 
interest of the person making them.’® 

(g) Effect of Codperation in Making 
Entry. Where one person makes an entry from 
memoranda or information furnished by another, or 
two or more persons have otherwise codperated in 
making an entry, the entry will be admissible in 
connection with the testimony of all the parties par- 
Indeed it is held that where the clerk 
who makes the entries has no knowledge of their 
correctness, but makes them as the items furnished 
by another, as for instance where entries are made ‘ 
by a bookkeeper from reports made by a foreman, 
it is essential that in addition to the oath of the 


Bank v. Fox, 44 Utah 323, 140 P 
660. : 
Vt.—Coolidge v. Taylor, 85 Vt. 39, 
80 A 1038, 1043 [cit Cyc]. 

Wash.—Union Electric Co. v. Seat- 
tle Theatre Co., 18 Wash. 213, 51 
3675 

W. Va.—Di Bacco y. Benedetto, 82 
W. Va. 84, 95 SE 601. 

{a] MDlustrations—(1) Where a 
shopkeeper himself sold and delivered 
goods, and during the same day the 
entries were made by another per- 
son, who occasionally acted as clerk 
for him, the book was no evidence of 


the debt. Harris v. Caldwell, 27 S. 
Cc. L. 133. (2) Books kept by an 
electric company, purporting to 


show the number of nightly per- 
formances of a theater to which the 
electric company furnished light, the 
entries being made at the end of 
each month from information collect- 
ed from the daily newspapers and 
from the electric company’s collec- 
tors, are incompetent to prove the 
correctness of the charges for light. 
Union Electric Co. v. Seattle Thea- 


tre Co., 18) Wash. 213, 51. 367. 
17. "Ala.—Shirley v. Southern R. 
Co., 73 S 430. 
dul CU; 8... (Cross, 204 DC: 
Ind.—Marks vy. Box, 54 Ind. A. 487, 
103. NEX-2%,. 33 [eit Cyely: 


Me.—Manufacturers’ Nat. Bank v. 
Hollingsworth, etce., Co., 106 Me. 326, 
76 A 880. 

Miss.—Chicago, etc., R. Co. v. Pro- 
vine, 61 Miss. 288, 

Mo.—Ridenour v. Wilcox Mines 


Co., 164 Mo. A, 576, 147 SW 852. 
N. Y.—Payne v. Hodge, 7 Hun 

612 Laff 71 IN? Y. b9 Si "New Syork 
Motor Car Co. v. Greenfield, 145 


nee 33; Miller v. Loncao, 127 NYS 
Pa.—Jones v. Long, 3 Watts 325; 
Imhoff v. Fleurer, 2 Phila. 35. 
R. I.—Ribas vy. Revere Rubber Co., 
Steves. Looe .o Late Ose 
(CissruAs) 


Tex.—Randle v. Borden, 
164 SW 1068. 
W. Va.—West Virginia Architects, 


etc. v. Stewart,-68 W. Va. 506, 508, 
U0 “SE 113, -86_ VURANS' °899. (cit 
Cyc}. S 

18. Lord v. Moore, 37 Me. 208; 


Kennedy v. Doyle, 10 Allen (Mass.) 
161; Roberts v. Claremont Power Co., 
(N. H.) 102 A 537; Smith vy. Blakey, 
i. KR... 2, Q. B.326:, PolinityoGray,, 12 
Ch. De ate 
Augusta v. Windsor. 19 Me. 

Sih Doeew.  Durrord son Bit wanAgs 
890. 23 ECL 388, 110 Reprint 327. 

20. Kan.—Merywethers v. You- 
mans, 81 Kan. 309, 105 P 545. 


Mass.—Littlefield v. Rice, 10 Metce.. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. F 


pe 
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party making the entry the party furnishing the 
items should testify to their correctness,?1 or that 
satisfactory proof thereof, such as the transactions 
are reasonably susceptible of, from other sources 
It has been held that if the 
person furnishing the information or memoranda 
for the entries is dead or cannot be produced, the 
entries are admissible when supported by the testi- 
mony of the person making them, especially if sup- 
plemented by proof of the correctness of the memo- 
randa;** but there is also authority for the view 


should be produced.?? 


287; Smith y. Sanford, 12 Pick. 139, 
22 AmD 415. 


Mich.—Cameron Lumber Co, v. 
Bgmerv ile, 129 Mich. 552, 89 NW 


N. H.—State v. Shinborn, 46 N. H. 
497, 88 AmD 224. 

N. Y.—Cobb v. Wells, 124 N. Y. 77, 
26 NE 284; New York v. Second Ave. 
R.. Co., 102 N. Y. 572, 7 NE 905, 55 
AmR 8389; Bloomington Min. Co. v. 
Brooklyn Hygienic Ice Co., 58 App. 
Div. 66, 68 NYS 699 [aff 171 N. Y. 
673 mem, 64 NE 1118 mem]; Van 
Wie v. Loomis, 77 Hun 399, 28 NYS 
803; Rudd vy. Robinson, 54 Hun 339, 7 
NYS 535 [rev on other grounds 12¢ 
N- Y. 113,26 NE .1046]; Payne. v. 
Hodge, 7 Hun 612 [aff 71 N. Y. 598 
memJ; West v. Van Tuyl, 1 NYS 
Ase [aff 119 N. Y. 620 mem, 238 NH 


Pa.—Ingraham y. Bockius, 9 Serg. 
& R. 285, 11 AmD 730. 

R. I.—Ribas v. Revere Rubber Co., 
Gs ToS Ow on ARDS: 


. D.—Arneson y. Nerger, 34 S. D. 
201, 202, 147 NW 982 [quot Cyc]. 
Tex.—Missouri, Pac. R. Co. v. 


Johnson, 7 SW 888. 

Va.—Allen y. Com., 
94 SE 783. 

Wis.—Taylor v. Davis, 82 Wis. 455, 
52 NW 756. 

[a] A time book of an employer 
is not admissible to show the hours 
that an employee worked on a par- 
ticular day where the book was made 
from time slips which are not pro- 
duced and the persons who made the 
entries are not produced as_ wit- 
nesses. Bockeleamp v. Lackawanna, 
ete., R. Co., 232 Pa. 66, 81 A 93. 

[b] Information must be _ fur- 
nished in pursuance of duty.—lIt has 
been held to be a proper qualification 
of the rule admitting such evidence, 
that the entry must have been made 
in the ordinary course of business, 
and that it should not be extended 
so as to admit a mere private mem- 
orandum, not made in pursuance of 
any duty owing by the person mak- 
ing it, or when made upon informa- 
tion derived from another who made 
the communication casually and 
voluntarily, and not under the sanc- 
tion of duty or other obligation. 
New York v. Second Ave. R. Co., 102 
N. Y. 572, 7 NE 905, 55 AmR 839. 

ar (Ul Si—ThepsNorma,, 168 . Hed: 
509, 15 CCA 553; Chicago Lumbering 
Co. v. Hewitt, 64 Fed. 314, 12 CCA 
129. 

Ala.—Minge vy. Barrett Bros. Ship- 
ping Co., 14 Ala. A. 468, 70 S 962.— 

Cal.—Butler v. JEstrella Raisin 
Vineyard Co., 124 Cal. 239, 56 P 1040. 

Colo.—Stidger v. McPhee, 15 Colo. 


122 Va. 834, 


Aw i252,; W620 P 832 

La.—White v. Wilkinson, 12 La. 
Ann. 359. 

Mass.—Kent v. Garvin, 1 Gray 
148, 

Mich.—Swan v. Thurman, 112 
Mich. 416, 70 NW 1023. 

Minn.—Paine_ vy. Sherwood, 21 
Minn. 

N. Y.—Rathborne v. Hatch, 80 App. 
Div. 115, 80 NYS 347; Shipman_v. 
Glynn, 31 App. Div. 425, 52 NYS 


691: Abele vy. Falk, 28 App. Div. 191, 
50 NYS 876; Powers v. Savin. 64 Hun 
560, 19 NYS 340, 22 NYCivProc 253; 
283 AbbNCas 463 [aff 139 N. Y. 652 
mem, 35 NE 207, and dist New York 
v. Second Ave. R. Co., 102 N. Y. 572, 7 
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In General. 


d. 
A 


is, lke other 


NE 905, 55 AmR 839]; Gould v. Con- 
way, 59 Barb. 355; Whitman vy. Hor- 
ton, 46 N. Y. Super. 531 [aff 94 N. 
Fag tah Irving y. Claggett, 9 NYS 


Oh.—Falardeau y. W. H. H. Smith 
CO, ol On. Cir. Cl649 net oO eee: 
Ct. N. S. 268, 270 [quot Cyc]. 

Or.—Mason y. Melhase, 64 Or. 522, 
130) PMs 47 

Pa.—Bockelcamp _ vy. 
Olen sits GO. EAs naa 00, Si Ar oS.: 
Smith vy. Lane, 12 Serg. & R. 80; 
Lowenstein v. Greenbaum, 65 Pa. 
eaate 19; Imhoff v. Fleurer, 2 Phila, 


Lackawanna, 


S. D.—Arneson v. Nerger, 84 S. D. 
201, 202, 147 NW 982 [quot Cyc]. 

Vt.—Coolidge v. Taylor, 85 Vt. 39, 
80 A 1038, 1043 [cit Cyc]. 
oe B.—Leslie y. Hanson, 12 N. B. 

[a] Tustration.—A book in which 
One person sets down the total 
amount of the logs scaled, from 
memoranda furnished him by an- 
other person who did the work, is 
not admissible to prove the amount 
of logs scaled unless supplemented 
by the testimony of the person who 
furnished the original data. Chicago 
Lumbering Co. v. Hewitt, 64 Fed. 
314, 12 CCA 129. 

[b] A register of patients kept at 
a hospital, by the superintendent 
from information furnished by the 
physician, and naming the disease 
with which a patient was suffering, 
is not, when accompanied by the testi- 
mony of the superintendent alone, 


admissible in evidence to establish 
the nature of the disease. Price v. 
Standard L., etce., Inc. Co., 90 Minn. 


264, 95 NW 1118. 

{c] Entries based .on oral in- 
formation.—A distinction has been 
drawn between jpook entries made 
from written memoranda and those 
made from oral information, it being 
held that in the latter case the per- 
son furnishing the information need 
not be called. Donovan y. Boston, 


ete, R. Co. 158 Mass. 450, 33 NE 
583. See also International, etc., R. 
Con (Vaestantz,. 542 plexus @ly, a Ag Soy 


94 SW 207 (where a_ bookkeeper 
who made entries of weights and 
prices of cattle, the weights being 
called out to him by a weigher, was 
permitted to testify as to such en- 
tries, and the books were admitted 
in evidence). 

22, Chisholm v. Beaman Mach. 
Co., 160 Ill. 101, 43 NE 796; House v. 


Beak, 141 Ill. 290, 30 NE 1065, 33 
AmSR>* 307; Stettauer v. White, 98 
Tll. 72; Manufacturers’ Nat. Bank v. 


Hollingsworth, ete., Co., 106 Me. 326, 
76 A 880; Arneson y. Nerger, 34 S. 
D. 201, 202, 147 NW 982 [quot Cyc]. 

[a] Acting under directions of 
another.—Scale pads prepared by an 
assistant to a scaler agreed upon by 
the parties to a logging contract 
were admissible without producing 
such assistant, where he measured 
and scaled the logs according to the 
sealer’s direction, and where the 
scaler examined and tested the pads 
from time to time and adopted them 
as memoranda of his scale. Manu- 
facturers Nat. Bank v. Holingsworth, 
ete., Co., 106 Me. 326, 76 A 880. 

23. American Surety Co. yv. Pauly, 
72 Fed. 470, 18 CCA 644 [aff 170 U. 
ShodS Seal Sa SOtahn 2,04 tel edas Otel 
Falardeau v. W. H. H. Smith Co., 31 


against the party by whom,”® or under whose 
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that such entries cannot be admitted without the 
testimony of the person furnishing the data, al- 
though it appears that he cannot be found.?* 
of several persons making book entries may tes- 
tify as to the entries made by himself,?> but not as 
to the entries made by others.?® 


One 


Book Entries as Admissions—(1) 
statement contained in a book en- 


try may amount to an admission," in which ease it 


admissions,?5 competent evidence 


irec- 


wOh, Cir. Ct.1649° 651) T3Oh Cir wCE 
N. S. 268 [quot Cyc]. 

24. Chicago Lumbering Co. v. 
Hewitt, 64 Fed. 314, 12 CCA 129. 

25. Herriott v. Kersey, 69 Iowa 
111, 28 NW 468; Bradford v. Stevens, 
10 Gray (Mass.) 379; Green v. Disbrow, 
7 Lans. 381 [rev on other grounds 
56 N. Y. 334]; Burnham v. Chandler, 
U5 Tex: 441: 

{a] Entry begun by another but 
finished by witness.—A book of en- 
tries kept by a clerk has been admitted 
in connection with his testimony 
alone, although one of the entries 
was begun in the handwriting of an- 
other clerk but was finished, and the 
quantities, prices, weights, and meas- 
ureS were entered by the witness, 
the entries being deemed to have 
been made _ substantially by him. 
Bradford y. Stevens, 10 Gray (Mass.) 


379. 
26. U. S.—Darlington v. Atlantic 
Trust Co., 68 Fed. 849, 16 CCA 28. 


Ga.—Whitley Grocery Co. v. 
Roach, 115 Ga. 918, 42 SH 282. 

lowa.—Herriott v. Kersey, 69 Iowa 
111, 28 NW 468. 

N. Y.—Congdon, etc., Co. v. Shee- 
han, 11 App. Div. 456, 42 NYS 255; 
Skipworth vy. Deyell, 83 Hun 307, 
31 NYS 918; Hancock y. Flynn, 5 
Silv. Sup. 122, 8 NYS 1338; In re 
Simpson, 5 NYS 863. 

Tex.—Burnham sy. 15 
Tex, 441. 

Boas Ala.—Britton y,. State, 77 Ala. 

Cal.—San Pedro Lumber Co. v. 
Reynolds, 121 Cal. 74, 53 P 410. 

Colo.—Plummer y. Struby-Hsta- 
brooke Mercantile Co., 23 Colo. 190, 
47 P 294, 

Ga.—Perry v. Butt, 14 Ga. 699. 

Ill.—Second Borrowers, etc., Bldg. 
Assoc. vy. Cochrane, 103 Ill. A. 29; 
Delbridge v. Lake, etc., Bldg., etc., 
Assoc., 98 Ill. A. 96; Columbus Bldg., 
ete., Assoc. v, Kriete,< 87, Til) Al y51 


Chandler, 


[mod on other grounds 192 Ill. 128, 
61 NE 510]. 

a Ree v. Wooderd, 20 Iowa 
oO . 

Ky.—Wait v..Com., 113 Ky. 821, 
69 SW 697, 24 KyL 604. 

La.—Hill v. Hill, 115 La. 490, 39 
S 503; Moise’s Succ. 107 La. 717, 
31 S 990; Magi’s Succ., 107 La, 208, 
31 S 660. 

Mass.—Copeland y. Boston Dairy 
Co., 184 Mass. 207, 68 NE 218. 

Mo.—Steam Stone-Cutter Co. v. 
SCOtt, Lot) Morn 040) 9 Silen SVVie EO on 
Britian v. Fender, 116 Mo. A. 93, 
92 SW 179. 

Nebr.—State vy. Paxton, 65 Nebr. 
110, 90 NW 983; German Nat. Bank 
v. Leonard, 40 Nebr. 676, 59 NW 107. 

N. H.—Currier v. Boston, ete. R. 
Corn, SLING Ee 209. 

N. Y.—Kirkpatrick v. Goldsmith, 81 
App. Div. 265, 80 NYS 835; Goetting 
v. Weber, 71 App. Div. 503, 75 NYS 
890; Saugerties Bank vy. Mack, 34 
App. Div. 494, 54 NYS 225; Commer- 
cial Bank v. Bolton, 87 Hun 547, 35 


NYS 138. 

Pa.—Kane v. Schuykill F. Ins. Co., 
199° Pa. 198, 48 A 989. 

W. Va.—Rowan v. Chenoweth, 49 


W. Va. 287, 38 SE 544, 87 AmSR 796. 
28. See supra §§ 323-509. 
29. U. S.—Wisconsin Steel Co. v. 
Maryland Steel Co., 203 Fed. 403, 121 
CCA” 50752 Missouri, ete; R. Col v. 


Elliott, 102 Fed. 96, 42 CCA 188 [aff 


| 
| 
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EVIDENCE 


tion,*° the entry was made, and also against those ) lishing a prima 


claiming under him.*? 


The same rule is frequenily 


faeie ease®S But a book entry is — 


not competent as an admission against one who 


applied in the ease of admissions by accounts ren- | neither made nor directed the entry and is not re- 


dered,®? and the books of a banker receiving county 
funds on deposit have been held admissible against 
the sureties on his bond for the purpose of estab- 


184 U. S. 695 mem, 22 SCt 9337 mem, 


46 L. ed. 763 mem]; McCay y. Lamar, | 


12 Fed. 367, 20 Blatchf. 474. 

Ala—Gulf Red Cedar Co. v. Cren- 
shaw, 188 Ala. 606, 65 S 1010. 

Ark.— Wallace v. Bernheim, 63 Ark. 
108, 37 SW 712. 

Cal—Horton v. Remillard Brick 
Co., 170 Cal. 384, 149 P 813. 

Colo.—Kipp y. Miller, 47 Colo. 598, 
108 P 164, 135 AmSR 236; Plummer 
wv. Struby-Estabrooke Mercantile Co., 
23 Colo. 190, 47 P 294. 

Ga.—Becker yv. Donalson, 133 Ga. 
$64, 67 SE $2; Gaines vy. Gaines, 39 
Ga. 68. 

TIll.—Story v. De Armond, 179 Ml. 
510, 53 NE 990 [aff 77 Tl. A. 74]. 

La.— Hill v. Hill, 115 La. 490, 39 


S 503; Moise’s Suce., 107 La. T1i7, | 


31 S $90; Donaldson v. Walker, 7 
Rob. 329. 

Md.—Richardson y. Anderson, 109 
Md. 641, 72 A 485, 130 AmSR 543, 
25 LRANS 393; Carroll v. Ridgaway, 


8 Md. 328. 

Mass.—Sharon First Baptist 
Church v. Harper, 191 Mass. 196, 77 
NE 778. 


Mich.—Trend v. Detroit United R. 
Co., 149 Mich. 338; 112 NW 977. 
eas oe awe vy. Harris, 20 Miss. 
462. 

epee v. Coombs, 86 Mo. 
176. 

Nebr.—Downey vy. Coykendall, 89 
Nebr. 21, 130 NW _ 983. 

N. J— Bird v. Megowan, (Ch.) 43 
A 278. 

N. Y.—Doolittle v. Stone, 136 N. 

32 NE 639; Leventhal v. 

Home Ins. Co., 179 App. Div. 888, 
165 NYS 1095; Van Name v. Barber, 
115 App. Div. 593, 100 NYS 987; 
Kirkpatrick v. Goldsmith, 81 App. 


Div. 265, 80 NYS 835; Goetting v./ 


Weber, 71 App. Div. 503, 75 NYS 
890; Saugerties Bank v. Mack, 34 
App. Div. 494, 54 NYS 360; Terry v. 
MeNiel, 58 Barb. 241. 

Pa.—Johnson v. McCain, 145 Pa. 
531, 22 A 979; Robert’s App., 126 
Pa. 102, 17 A 538; MHollinshead v. 
Allen, 17 Pa. 275; Brown v. Cham- 
bersburg Bank, 3 Pa. 187; Farmers’ 
Bank v. McKee, 2 Pa. 318; Little v. 


Fairchild, 10 Pa. Super. 211; Rindt’s | 


Est., 2 LehighValLRep 246. 

Ss. C—Smith v. Smith, 105 S. & 
393, 89 SE 1032. 

Vt—American Surety Co. v. Gas- 
kill, 85 Vt. 358, 82 A 218. 

Va—Hampton y. Michael, 6 Gratt. 
{47 Va.) i154, ,.- 

W. Va.—Rowan vy. Chenoweth, 49 
we Va. 287, 38 SE 544, 87 _ AmSR 
796. 

Eng.—Hudson y. The Barge Swift- 
sure, 9 Aspin. 65. 

Can.—Moxley 
R. Co., 15 Can. S. C. 145 [dism app 


14 Ont. A. 309]; Darling v. Brown, 1 | 


Can. S. C. 360, 21 LCTur 169, 
N. S.—Cairns y. Murray, 37 N. S. 
451; McNutt v. McDonald, 9 N. §S. 


[a] Effect of entry.—The entry 
by a physician in his book; of ac- 
count, on account of treatment of in- 
juries received by B, in the employ 
of the S Company, “account of B., 
residence care of the S. Company,” 
the word “residence” being part of 
the printed form, is not such an ad- 
mission as excludes consideration of 
plaintiffs explicit testimony that his 
employment was by the S Company, 
he testifying that the entry was not 
intended as a charge against B. but 
that the entry was simply his meth- 


od of identifying the account as that | 
of the S Company for services ren- | 
dered B. Russell v. B. Schade Brew- | 


v: Canada Atlantic 


was made.®* 


}inge Co., 49 Wash. 363, 95 P 327. 

so. U. S—wWisconsin Steel Co. v. 
| Maryland Steel Co., 203 Fed 403, 
1121 CCA 507; Foster v. U. S., 178 Fed. 
} 165, 101 CCA 485. ‘ 
Ala—Louisville, ete, R. Ca. v¥. 
| McGuire, 798 Ala. 395. 
| Cal—Horton vy. Remillard Brick 
jCo., 170 Cal. 384, 149 P 813: San 
Pedro Lumber Co. v. Reynolds, 121 
Cal. 74, 53 P 410. 

Ga.—Columbus Third Nat. Bank v. 
Strauss, 135 Ga. 324, 69 SE 482; Pat- 
{| Sena v. Lenox Bank, 8 Ga. A. 492, 
}70 SE TT. 

Tli—tLehmann vy. Rothbarth, lil 
Til. 185; Second Borrowers, etc., Bids. 
Assoc. v. Cochrane, 103 Dl A. 29; 
| Alling v. Wenzell, 27 Tl. A. 511. 
Ind—Johnson y. Culver, 116 Ind. 
} 278, 19 NE 129. 

TIowa.—Milholien v. A. ¥Y. McDon- 
}ald, etc., Mfg. Co., 137 Iowa 114, 112 
i NW. 812. 

| Ky—Paducah First Nat. Bank v. 
| Wisdom, 111 Ky. 135, 63 SW 461, 23 
}KyL 530. 

| a ee Sucece., 107 La. 208, 31 S 
; 660. 

| Me —Blackington y. Rockland, 66 
| Me. 332. 

Ma—Hutzler v. Lord, 64 Md. 534, 
3 A’ $82. 

Mass.—Williamsburg City F. Ins. 
Co. v. Frothingham, 122 Mass. 391; 
; Bell v. Smith, $8 Mass. 617; Chap- 
be v. Briggs Iron Co., 6 Gray 330; 
/ 

: 
' 
; 
: 


Union Bank vy. Knapp, 3 Pick. 96, 15 
AmD 181. 
Mich—Kux v. 
Sav. Bank, 93 Mich. 511, 53 
$28. 
Minn.—Dexter v. Berge, T6 Minn. 
216, 78 NW 1111. 
Miss——Forniquet vy. West Feliciana 
R. Co., 6 How 116. 
| Nebr—German Nat. Bank y. Leon- 
jard, 40 Nebr. 676, 59 NW 107. 
| “N. J.—Reea v. Atlantic City, ete. 
Gas, ete, Co. 90 N. J. L. 231, 100 
A 169. 
; N. Y.—wNelson v. New York, 131 N. 
Y. 4, 22 NE 814 [aff 1 Silv. Sup. 471, 
5 NYS 688]; Leonard v. New York 
Cent., ete. R. Co. 44 N. ¥. Super. 
575 [aff 8Q N. Y¥. 659]; Ehrlich v. 
Levine, 83 Misc. 126, 144 NYS 818. 
S. C—Pelzer v. Durham, 37 S. C. 
354, 16 SE 46. 
) Vt—Taplin v. Harris, 88 Vt. 15, 
180 A 956. 


Central Michigan 
NW 


| Wis—Goff v. Stoughton State 
|} Bank, S84 Wis. 369, 54 NW 732. 
| Can—Moxley vy. Canada Atlantic 
R. Co., 15 Can. S. C. 145 [dism app 14 
}Ont. A. 309]. 
| N. B—Lawton vy. Tarratt, 9 N. B. 
1, 
fa] This rmle has been applied to: 
(1) Entries of loan agents. Dexter 
v. Berge, 76 Minn. 216, TS NW 1111; 


General Convention, ete. v. Torkel- 
json, T3 Minn. 401, 76 NW 215. (2) 
Entries by the agent of a railroad. 
| Louisville, ete, R. Co. v. McGuire, 
}79 Ala. 395; Root vy. Great Western 
R. Co, 55 N. ¥. 636 [aff 65 Barb. 
619. 1 Thomps. & C. 10}. (3) The 
books of a bank. Pauly v. Pauly, 
107 Cal. 8 40 P 29, 48 AmSR 98; 
Johnson vy. Culver, 116 Ind. 278, 19 
NE 128; Produce Exch. Trust Co. v. 
Bieberbach, 176 Mass. 577, 58 NE 
162; Forniquet v. West Feliciana R. 
Co.. T Miss. 116; Globe Sav. Bank v. 
National Bank of Commerce, 64 Nebr. 
413, 89 NW 1030; Manhattan Co. 
v. Lydig, # Johns. (N.  ¥.) 877, 4 
AmD 289. 
facturing company. 
Co., Ltd. v. Horning, 4 Sask. L. 448. 


(4) The books of a manu- 
Massy-Harris | 


[ob]. A bank pass book (1) given 
to a depositor, the entries in which | containing debits and U aoite welnaae 


sponsible for the act of the person by whom it 
Where one party offers in evidence 
the books of account of the other party as an ad- 


were made by an officer of the bank, 
is admissible against the bank. 
Nicholson vy. Randall Banki Co., 
130 Cal. 533, 62 P 930; Atlanta Trust, 
ete. Co. v. Close, 115 Ga.-939, 42 
SE 265; Arnold y. Hart, T5 Tl A. 
}165; Paducah First: Nat. Bank v. 
} Wisdom, 111 Ky. 135, 63 SW 461, 23 
| KyL 530; Chesapeake Bank vy. Swain, 
129 Md 483; Lowell Trust Co. v. 
Woiff, 223 Mass. 168, 111 NE 798; 
Kux v. Central Michigan Say. Bank, 
$3 Mich. 511, 53 NW 828; Jermain 
| v. Denniston, 6 N. Y. 276; Goff v. 
Stoughton State Bank, 84 Wis. 369, 
54 NW 732. (2) ‘It may also be 
admitted against the depositor where 
he has gone over the boeks with the 
)cashier of the bank and acquiesced 
in the account as there stated. State 
¥. McCauley, 17 Wash. 88, 49 P 221, 
51 P 382 [foll Union Bank v. Knapp, 
3 Pick. (Mass.) $6. 15 AmD 181]. 

[ec] Bank as agent of deslers.— 
The books of a bank, through the 
/agency of which the parties have 
mutually conducted their business, 
are admissible to show the state of 
their accounts between themselves, the 
bank acting in such case as the com- 
mon agent of them both. Oliver v. 
Phelps, 21. N. J. L. 597 [aff 20 -N: 
J. L. 180] (books of the bank, in 
which plaintiff and defendant kept 
their accounts, competent to prove 
that a check given by plaintiff to de- 
fendant had been carried to the credit 
of the latter in the books of the 
bank, and that the money had thus 
pa into the possession of the lat- 
er). 

{d] An ex on which the 
Sums paid into and drawn out of a 
bank by a depositor are entered by 
the cashier is admissible against the 
bank to show the state of his ac- 
count. L'Herhette v. Pittsfield Nat. 
Bank, 162 Mass. 137, 38 NE 368, 
AmSR 354. 


fe] Canceled w— Where an en- 


Sl. Banning y. Marleau, 121 Cal. 

earn = _ * Sg First Baptist 
ure v. arper, 191 Mass. 

77 NE P78. i ay om 
on Ga.—Carey v. Clayton, 11 Ga. 
Mich.—Donkersle v. Levy, 

Mich. 54. = Waaisg 
Miss.—Forniquet v. West Feliciana 

R. Co. T Miss. 116: 

N. Y—Wotherspoon vy. Wother- 

spoon, 49 N. Y¥. Super. 152. 
Vt.—Burrows vy. Stevens, 33 Vt. 
Wis.—Thorn vy. Smith, Ti Wis. 18, 

36 NW TOT. . 
33. Kuhl v. Chamberlain, 140 Iowa 

546, 118 NW 776, 21 LRANS T66. 
34. U. S—McDonald v. U. S. 241 

Fed. 793, 154 CCA 495, 

N. Y¥.—Sligo Furnace Co--v. Quinn, 

153 NYS 109 [reh den 154 NYS 1145]. 
N. C—Davison v. West Oxford 

Land Co., 126 N. GC. 704, 36 SE 162. 
Pa.—Winter v. Newell, 49 Pa. 
R,. I.—MeKeen wv: Providence 

heey Sav. Bank, 23 R. FE. 548, 54 
Wash.—Toutle Loggin Cm oe 

| Hammond Lumber Gon 78 Wash: 568, 

1139 P 625. 

Wis.—Brickley v. Walker, 68 Wis. 

563, 32 NW 773. : 

[fa] Books of 8 real 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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mission, it is sufficient that he show the books to 
have been regularly kept in the other party’s busi- 
ness,*° and it is not necessary to produce the per- 
son who actually made the entry therein.®¢ 

[§ 1084] (2) Partnership Books. Entries ‘in 
partnership books, made in the regular course of 
business during the continuance of a firm, by either 
of the partners or their authorized clerks, are ad- 
missible evidence against and bind all the part- 
ners having access thereto in controversies to which 
a stranger is a party as well as in controversies be- 
tween the partners themselves.?7 But entries in one 
partner’s books by his employees, are not evidence 
against the other partners, in an action between the 
partners, without proof that they correctly recorded 
partnership transactions.*8 

[§ 1085] (8) Form of Books or Entries. Where 
a book containing entries against interest is shown 
to belong to the party, he will not be heard to ob- 
ject to the form of the book or the manner in 
which it was kept.’® So, although entries in books 
of account may not have been so made as to have 
been competent to furnish presumptions of de- 
livery of goods sold, yet when 
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the keeper they may be competent as admis- 
sions.4° 

[§ 1086] (4) Effect of Admission. If the 
books of a party are called for and introduced in 
evidence by his adversary, all entries. touching the 


subject matter as to whieh they are introduced are 


admissible, even though they be self-serving,*! but 
the faet that a book containing admissions. has been 
received against a party will not render admissible 
in his favor another book having no relation to 
the first.4? 

[§ 1087] (5) As against Joint Tort-Feasor. 
Where defendants who dealt with an insolvent 
brokerage company, were joint tort-feasors with it 
with respect to certain securities, the books. of the 
brokerage company were held to be competent evi- 
dence against defendants in an aetion for an ac- 
counting involving certain stocks held by defend- 
ants.*% 

[§ 1088] (6) As against Adverse Party. En- 
tries in the books of account of one party may be 
received as admissions of the adverse party where 
their correctness has been assented to by the lat- 


offered against | ter,‘ as for example where the entries were made 


to business transacted for a par- 
ticular principal, and also other cus- 
tomers, are not admissible as books 
of the principal, where the latter had 
no power or right to make or direct 
entries therein. McKeen v. Provi- 
dence County Say. Bank, 23 R. I. 
542, 54 A 49. 

[b] The books of a bank, kept by 
neither of the parties to an action, 
and relating solely to transactions 
between defendant and the bank, are 
not competent evidence between the 
parties to show the amount of paper 
which has been discounted by the 
bank for defendant and indorsed by 
plaintiff, and the number of notes sa 
discounted and indorsed. Perrine v. 
Hotchkiss, 58 Barb. (N. Y.) 77. 

{c] In an action for the purchase 
price of logs alleged to have been 
solid to defendant and delivered to a 
third person upon its order, entries 
in books kept by an independent 
boom company were not admissible 
to show that delivery was on de- 
fendant’s order. Toutle Logging Co. 
v. Hammond Lumber Co., 78 Wash. 
568, 139 P 625. 

35. Lindeke v. Scott County Co-op. 
‘Co., 126 Minn. 464, 148 NW 459. 

36. Watson v. Phoenix Bank, 8 
Metc. (Mass.) 217, 41 AmD 500. 

37. Cal—Ford v. Cunningham, 87 
Cal.. 209, 25. P 403. 

Gar—Perry Ven Butt, 14 "Ga. 699; 
Bond v. Baldwin, 9 Ga. 9. 

Ind.—Eden y. Lingenfelter, 39 Ind. 
9 


Iowa.—Roberts v, Ozias, 179 Iowa 
1141, 162 NW 584. 

La.—State v. Hoffman, 120 La. 949, 
961, 45 S 951 [cit Cyc] (recognizing 
the rule). 

Me.—Foster v. Fifield, 29 Me. 136. 

Mich.—Grant v. Masterton, 55 
Mich, 161, 20 NW 885. 

Mo.—Lederer RP a1. 132 Mo. 

: 8, 111 SW e 
Bree mickey v. Peaslee, 36 N. H. 


167. 7 : 
N. Y.—Fairchild v. Fairchild, 64 
N. Y. 471 [aff 5 Hun 407]; Jersey 
City First Nat. Bank v. Huber, 75 
Hun 80, 26 NYS 961 [dist Kohler v. 
Lindenmeyr, 129 N. Y. 498, 29 NE 
957]; Walden v. Sherburne, 15 Johns. 
409. . 
Oh.—Miller v. Sands, 23 Oh. Cir. 
Ct. N. S. 483. 
Va.—Shackelford v. Shackelford, 
32 Gratt (73 Va.) 481. 
fa] Entries in the books of a spe- 
cial partnership (1) are admissible 
against a special partner in favor of 
third persens, as being in the nature 
of admissions of the facts stated. 
Jersey City First Nat. Bank v. Huber, 
75 Hun 80, 26 NYS 961. (2) In an 


action against the indorser of a note, 
issued by a limited partnership, of 
which the indorser was secretary and 
manager, a page of the firm’s ledger 
has been held admissible to show 
defendant’s knowledge of its finan- 
cial condition and that it had no 
funds to meet the note when pre- 
sented for payment. Gelder v. 
Welsh, 169 Mich. 490, 135 NW 280. 

{b] Correctness of books held im- 
material A partnership book con- 
taining charges made against a part- 
ner on account of moneys paid by 
him for his private debts was ad- 
missible in evidence for defendant 
to show the knowledge and assent of 
the other partner to such appropria- 
tion of the partnership funds, al- 
though other payments may have 
been made which have not been en- 
tered therein, it being held to be im- 
material whether the books were cor- 
rectly kept or not. Foster v. Fi- 
field, 29 Me. 136. 

88. Sligo Furnace Co. v. Quinn, 
153 NYS 109 [reh den 154 NYS 
1145]. 

39. U. S.—Barry v. Foyles, 1 Pet. 
odd % Sar edee 157. 

Ga.—Becker v. Donalson, 133 Ga. 
864, 67 SE 92. 

Ill.—Loewenthal vy. McCormick, 101 
Ill. 143. 

Kan.—Beyle v. Reid, 31 Kan. 113, 
1 P 264. 

Me.—McLellan v. Crofton, 6 Me. 
307. 

[a] Dlustrations.—(1) A book 
kept by defendant in his business 
may be introduced against him, what- 
ever the book may be called, and al- 
though it may in fact be a “mere 
blotter.’”’ Beyle v. Reid, 31 Kan. 113, 
1 P 264. (2) <A paper book in the 
handwriting of defendant’s testator, 
containing accounts between himself 
and plaintiff’s intestate, found among 
the intestate’s papers, although muti- 
lated and torn, is competent evi- 
dence, as admissions of defendant’s 
testator against himself; and plain- 
tiff is not bound to account for the 
mutilation, nor are the jury bound 
to infer that the part missing con- 
tained a settlement of the accounts. 
McLellan v. Crofton, 6 Me. 307. 

40. Adair v. H. G. Adair Printing 
Co., 162 Ill. A. 511. 

41. Dewey v. Hotchkiss, 30 N. Y. 
497; Rowan v. Chenoweth, 49 W. Va. 
287, 38 SE 544, 87 AmSR 796. 

42. Bentley v. Ward, 116 Mass. 
333; Doolittle v. Stone, 186 N. Y. 613, 
32 NE 639. § 

fa] Tlustration.—Where- entries 
in a memorandum book have been 
admitted as being in the nature of 
admissions against the party, his 


entries in a journal or ledger which 
were not made contemporaneously 
with, nor posted from, such memor- 
andum book are inadmissible in re- 
buttal of the entries on the memor~ 
andum book. Bentley v. Ward, 116 
Mass. 333. 

43. Austin v. Hayden, 176 Mich. 
331, 142 NW 563. 

44. Md.—Robinson vy. Silver, 120 
Md. 41, 87 A 699. 

Mass.—Earle v. Reed, 10: Mete. 33:7. 

Mich.—Davis v. Buttars, 201 Mich. 
244, 167 NW 889; Fish v. Adams, 37 
Mich. 598. 

Mo.—Manion Blacksmith, ete. Co. 
v. Carreras, 19 Mo. A. 162. 

Nebr.—McDonald v. Buekstaff, 56 
Nebr. 88, 76 NW 476. 

N. H.—Stetson v. Godfrey, 20 N. 
FE 227. 

N. Y.—Bartlett v. Tarbox, 1 Abb. 
Dec. 120, 1 Keyes 495. 

Oh.—Halleck v. State, 11 Oh. 400. 

Pa.—Ruch v. Fricke, 28 Pa. 241. 

[a] Ilustration.—in an action by 
the promisee against the maker of 
a note, who sets up infancy as a de- 
fense, plaintiff, after proving that the 
note was given to balance an account 
standing on his books against de- 
fendant, may show, from his day 
book and ledger, although they do 
not contain his original entries, the 
several articles of which the account 
was composed. Such evidence is 
competent for the purpose of show- 
ing an admission of defendant that 
he received the articles, but not for 
the purpose of showing that the ar- 
ticles were necessaries, or that they 
were charged at fair prices. Earle 
v. Reed, 10 Metc. (Mass.) 387. 

[b] Entries in pass book.—(1) 
Entries in a pass book by a merchant 
or other person, of goods sold or 
other transactions, are admissible 
against the holder in favor of the 
person making the entry. Ruch v. 
Fricke, 28 Pa. 241. (2) In an ac- 
tion upon a promissory note, if plain- 
tiff’'s evidence tends to show that a 
“pass-book” kept by the plaintiff 
which contained a statement of an 
account against defendant, had been 
in defendant’s possession, and that 
it was shown to him at the time the 
note in suit was given, in settlement 
of the balance which appeared to be 
due by it, the book is admissible in 
evidence. Folsom y. Grant, 136 Mass. 
493. (3) A pass book has, however, 
been held proper evidence only to fix 
the amount of the goods purchased, 
the jury being left to ascertain 
whether the price was correctly en- 
tered from other evidence. Hovey v. 
Thompson, 37 Ill. 538. 

{c] Entries not binding unless as- 
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by such party,*® where they were made or read in 
his presence without objection on his part,*® or 
where they have been used by the parties as the 
basis of settlement of their accounts.*? 


circumstances, it is not necessary 


by whom the entry was made should be produced 
as a witness,*® or that other preliminary proof re- 
quired by statute for the admission of books of 
account in favor of the party by or for whom they 
If the correctness 
of the entries is admitted they are admissible, al- 
though they are not original,®° or although the items 
are not the subject of book charge under the shop- 
book rule,®! and where plaintiff relies upon evi- 
dence that defendant has admitted and promised to 
pay a particular account, and the books of the 
former are produced to show what that account 
contains, it is not necessary to produce the ledger, 
although the items appear to have been posted.5? 

Books of account kept by a clerk or agent are 
admissible to show admissions made by him in his 
principal’s favor, in an action against the clerk or 


were kept should be adduced.*? 


agent or his sureties,5* and entries 


sented to.—Robinson v. Silver, 120 
Md. 41, 87 A 699; Manion Black- 
smith, etc., Co. v. Carreras, 19 Mo. 
A, 162; Baines v. Coos Bay Navy. Co., 
49 Or. 192, 89 P 371. 

45. Rembert v. Brown, 14 Ala. 
360; Becker v. Donaldson, 138 Ga. 
634, 75 SE 1122; Behn v. Rosatzin, 5 
Philippine 660; ‘Ww. T. Wilson Grain 
Co. v. Central Nat. Bank, (Tex. Civ. 
A.) 139 SW 996. 

[a] Bank-deposit book.—Where 
defendant bank introduced in _ evi- 
dence the original bank-deposit book 
of its depositor, and showed that it 
contained a correct statement of the 
account between the bank and its de- 
positor, plaintiff was entitled to in- 
troduce the entries in the book in 
evidence to show that, at the time 
payment of a draft was refused by 
defendant bank, which draft had 
been drawn on a consignment by 
plaintiff to the depositor and dis- 
counted by the bank, the amount of 
such deposit stood to the creditor of 
the depositor. W. T. Wilson Grain 


Co. v. Central Nat. Bank, (Tex. Civ. 
A.) 1389 SW 996. 
46. Reviere v. Powell, 61 Ga. 30, 


34 AmR 94; Tucker v. Stevens, 2 Hun 
ONS Ys) 424, 4 Thomps. & C. 593; Mc- 
Cluskey v. Falke, 27 N. Y. Super. 87; 
Wilkins-Ricks Co, v. McPhail, 169 N. 
C. 558, 86 SE 502; Darlington y. Tay- 
lor, 3 Grant (Pa.) 195. 

47. Hamlin’s Wizard Oil Co. v. U. 


S. Express Co., 184 Ill. A. 493 [aff 
265 Ill. 156, 106 NE 623]; McDavid 
v. Ellis, 78 Tl. A. 381; Powers v. 


Hamilton, 6 Blackf. (Ind.) 2928; Han- 
son v. Jones, 20 Mo. A. 595; Van 
Name v. Barber, 115 App. Div. 693, 
100 NYS 987. 
; 48. Stetson v. Godfrey, 20 N. H. 
27. 

49. Becker v. Donalson, 138 Ga. 
634, 75 SE 1122. ° 

50. Snodgrass v. Caldwell, 90 Ala. 
319, 7 S 834; Darlington v. Taylor, 3 
Grant (Pa.) 195; Texas, etc. Co. v. 
Lawson, 10 Tex. Civ. A. 491, 31 SW 
848: Tapin v. Harris, 88 Vt. 15, 90 
A 956. 

51. Darlington v. Taylor, 3 Grant 
(Pa.) 195. 

52. Stetson v. Godfrey, 20 N. H. 
227. 

53. Conn.—Agricultural Ins. Co. vy. 
Keeler, 44 Conn. 161. 


Ill.—Second Borrowers, etc., Bldg. 
Assoc. v. Cochrane, 103 Ill. A. 29; 
Delbridge v. Lake, etc., Bldg., etc., 
Assoc., 98 I]jl. A. 96. 
eee Tae v. Spears, 27 La. Ann. 

a 


Md.—Ward v. Leitch, 30 Md. 326. 
N. Y.—Lucas v. Thompson, 75 Hun 
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‘ employer.°* In 


Under such 
that the person 


[§ 1089] e. 


Interest.*° 


and such person 


have been made 
[§ 1090] 


entries 
by a clerk in his | the purpose 


584, 27 NYS 659. 

Oh.—Stetson v. anlar Orleans City 
Bank, 12 Oh. St. 

Pa.—Kane v. Schuylktli ¥F. Ins. Co., 
199 Pa. 198, 48 A 989; Roberts’ App. 
126 Pa. 102, 17 A 538; Morrell v. 
Adams Express Cove. Walk. 388. 

S. C—State Bank v. Johnson, 8 §. 
Cc. L. 404, 12 AmD 645. 

54. Towa.—Cormac v. Western 
Wpite Bronze Co., 77 Iowa 32, 41 NW 
Dae as vy. Taylor, 12 La. Ann. 


3H fe 

N. Y.—Rockwell v. Merwin, 31 N. 
Y. Super. 484, 8 AbbPrNS 330 [aff 
45 N. Y. 166]. 

R. I.—Flynn v. Columbus Club, 21 
R. I. 634, 45 A 551. 

55. Williamsburg City F. Ins. Co. 
v. Frothingham, 122 Mass. 391. 

Declarations against interest 
generally see supra §§ 209-222. 

57. Caro vy. Wollenberg, 83 Or. 311, 
163 P 94 (entries held not to be 
against interest within rule). See 
also cases infra note 69. 

68. Carr v. Stanley, 62 N. C. 131 
(the person having made the entry 
must be dead in order to warrant its 
pecepeion): See also cases infra note 
9. 


59. Ida.—Kent vy. Richardson, 8 
Tdaz 7602 7109P ALG 

Iowa.—In re Perkins, 
216, 80 NW 386. 

Minn.—Zimmerman v. Bloom, 43 
Minn. 163, 45 NW 10. 

N. H.—Austin v. Thomson, 45 N. H. 
113; Rand v. Dodge, 17 N. H. 343. 

R. I.—McKeen v. Providence 
rare Sav. Bank, 24 R. I. 542, 54 


109 Towa 


Tex.—Heidenheimer v. Johnson, 76 
Tex. 200, 13 SW 46. 

Vt.—Chase v. Smith, 5 Vt. 556. 

Eng.—Bradshaw v. Widdrington, 
[1902] 2 Ch. 430; Hudson vy. The 
Barge Swiftsure, 9 Aspin. 65: Mid- 
dleton v. Melton, 10 B. & C. 317, 21 
ECL 139, 109 Reprint 467; Doe v. 
Cartwright, 1 C. & P. 218, 12 ECL 
133; Higham v. Ridgway, 10 East 
109, 103 Reprint 717; Warren v. 
Greenville. Str. 1129, 93 Revrint 1079. 

N. B.—Mechanics’ Whale Fishing 
Co. v. Kirby, 6 N. B. 223. 

Ont.— Middlefield v. Gould, 10 U. 
Cc: Cc. P 9; Turner v. Dewan, 41 U. C. 
Q./B.361; 

“Entries in an account-book kept 
by decedent shown to have been made 
at or near the time of the transac- 
tion, and that decedent was in a 


position to know the facts entered. 
may be read as evidence: 1. Where 


ment of Witness.°* 
generally are 
of corroborating ®? or 


Mo.—Wiggins v. Graham, 61 Mo. | 


[$§ 1088-1090 


favor have also been held admissible against his 


an action on a bond given to an 


insurance company by its agent, conditioned that he 
should ‘‘keep true and correct books of aeccount,’’ 
a book kept by him containing entries of the busi- 
ness of the company only is competent evidence 
against him and his sureties, although the entries 
were made by clerks in the employ of a firm of 
which he is a member.*® 


Entries by Third Persons against 


If a person having peculiar means of 
knowing a fact makes a written entry thereof which 
is against his interest at the time when it is made,** 


would, if available as a witness, be 


competent to testify as to such fact, the entry is, 
after his death,5® competent evidence of the fact 
even as between third persons.*® 
cumstances it is not necessary that the entry should 


Under sueh eir- 


at the time of the transaction.® 


f. For Corroboration or Impeach- 


Books of account of book 
frequently admitted for 
impeach- 


it is shown that the entry was made 
against the interest of the person 
making it; 2. When it is made in a 
professional capacity and in the ordi- 
nary course of professional conduct; 
3. When it is made in the perform- 
ance of a duty specially enjoined by 
law.” Kent v. Richardson, 8 Ida. 750, 
7 fi Na E-aike & e fs 

{a] In an action on s bond condi- 
tioned for the faithful discharge of 
his duties as clerk by the principal, 
entries in books of account kept by 
the principal in the course of his 
duties have been held admissible 
against the surety after the death of 
the principal. Whitnash y. George, 8 
vie C. 556, 15 ECL 276, 108 Reprint 

[b] Will contest—Where children 
are contesting their father’s will, his 
books of account are admissible as 
declarations of the deceased, with 
reference to the disposition of his 
property before executing the will. 
=e re Perkins, 109 Iowa 216, 80 NW 

60. Johnson vy. Rhode Island Ins. 
Co,, 172_N. C..142,.90.SEH..124: De6e v. 
Turford, 3 B. & Ad. 890, 23 ECL 388, 
110 Reprint 327. 

61. Credibility, corroboration, and 
impeachment of witnesses generally 
see Witnesses [40 Cyc 2555-2790}. 

62. U. S—Bean v. Lambert, 77 
Fed. 862. 

Ga.—Petit v. Teal, 57 Ga. 145; 
Christopher vy. Georgian Co., 22 Ga. 
A. 707, 97 SE 97; Harper v. Ham- 
mond, 13 Ga. A. 238, 79 SE 44: May 
v. McCarty, 11 Ga. A. 454, 75 SE 672; 
Patterson ee Lenox Bank, 8 Ga. A. 
492, 70 SE 7 

Til. ea “State Bank vy. Elledge. 
99 Tll. A. 307. 

Ind.—McCullough v. McCullough, 
12 Ind. 487. 

Mda.— Gill vy. Staylor, 93 Md. 453, 49 
A 650. 

Mich.—Wright v. Towle, 67 Mich. 
255, 34 NW 578. 
enue -—Cahill v. Hirschman, 6 Nev. 
an H.—Ladd v. Dudley, 45 N. H. 

N. Y.—Scheftel v. Hatch, 70 Hun 
597, 25 NYS 240 [aff 144 N. Y. 422. 
39 NE 357]. 

EE C.—Fain v. Edwards, 88 N. C. 

Okl.—State v. Rule, 11 Okl. Cr. 287, 
144 P 807. 

Pa.—Donahue vy. Connor, 93 Pa. 
356; Morel v. Brumax, 3 Yeates $0. 

R. I.—Gross y. Tillinghast, 36 R. 
E,, 298, 86,.A 721. 


Vt.—Griffin v. Boston, ete., R. Co., 


87 Vt. 278, 89 A 220. But compare 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ing °* a witness’ testimony, although not supported 
by proof of a character to render them admissible 
as substantive evidence for the purpose of proving 
items of account or other contents.** 

{§ 1091] 3. Memoranda **—a. In General. Pri- 
vate memoranda may under certain conditions be 
used by a witness to refresh his recollection, and 
this according to the generally accepted rule, even 
in a case where the witness has no present recol- 


Baird v. Fletcher, 50 Vt. 603, 608 
(where the court held that books of 
account, offered for purpose of cor- 
roboration, should be excluded be- 
cause their reception ‘“‘would be con- 
trary to the well-established rule of 
evidence which precludes a party 
from making evidence for himself 
in that way’’). 

2 a eae v. Stedman, 1 Esp. 
Can.—Milier v. White, 16 Can. S. 
C. 445, 448. 

Newfoundl.—Kelly v. Harbor Grace 
Sav. Bank, 6 Newfoundl. 357. 

“There can, I think, be no doubt 
that the examination of McKean upon 
the entries in the books of Carvill, 
McKean & Co. was quite admissible 
for the purpose for which those en- 
tries were used, namely, of testing 
the proper weight to be attached to 
McKean’s oral testimony upon the 
main point at issue.” Miller v. 
White, supra. 

{a] Entries not made by witness. 
—A book cannot be received as evi- 
dence to decide in a conflict of testi- 
mony between witnesses respecting 
the date of an occurrence, if none of 
the entries on the book were made 
by either of the witnesses. Cornville 
v. Brighton, 35 Me. 141. 

{b] Statements as to seeing en- 
tries made.—In a proceeding to de- 
termine the validity of a _ claim 
against the estate of a decedent in 
which a witness testified that he had 
seen plaintiff make entries in an ac- 
count book of payments made to de- 
cedent, the account book is not ad- 
missible to corroborate the witness 
or for any purpose. Corless v. Car- 
lisle, 137 App. Div. 611, 122 NYS 
407. 

63. I1J.—Moshier v. Frost, 110 Ill. 
206; Perry State Bank v. Elledge, 99 
Ill. A. 307. 

Iowa.—Davenport v. Cummings, 15 
Iowa 219. 

Mass.—Healey v. Wellesley, etc., 
R. Co., 176 Mass. 440, 57 NE 703. 

Pa.—Moyes v. Brumaux, 3 Yeates 
30. 

Tex.— Gulf, etc:, R. Co. v. Lampkin, 
63 Tex. Civ. A. 524, 116 SW 128. 

64, See cases supra notes 62, 63. 

65. Dairies and memoranda of ac- 
counts see supra § 1046. 

66. See witnesses [40 Cyc 2465]. 

67. U. S.—Courtnay v. King, 220 
Fed. 112, 136 CCA 204; Northwestern 
Steam Boiler, etc., Co. v. Great Lakes 
Engineering Works, 181 Fed. 38, 104 
CCA 52. 

Ala.—Reed vy. Banister, 80 S 410; 
Shepherd v. Butcher Tool, etc., Co., 
73 S 498; Chamberlain v. Shawnee 
F. Ins. Co., 177 Ala. 516, 58 S 267; 
Mann Lumber Co. v. Bailey fron 
Works, 156 Ala. 598, 47 S 325; Byrd 
vy. Beall, 150 Ala. 122, 43 S 749, 124 
AmSR 60: H. H. Hitt Lumber Co. v. 
McCormack, 13 Ala. A. 453, 68 3 696. 

Ark.—St. Louis Southwestern R. 
Co. v. White Sewing Mach. Co., 78 
Ark. 1, 93 SW 58, 8 AnnCas 208. 

Cal.—Union Constr. Co. v. Western 
Union Tel. Co., 163 Cal. 298, 125 P 
242. 

Conn.—Hawken v. Daley, 85 Conn. 
16. 81 A 1053. 

Tll.—Loving v. Kane, 180 Ill. A. 
614; Davis v. Vandalia R. Co., 168 
Tll. A. 621; McCabe v. Swift, 143 Til. 
A. 404. 

Ind.—Federal Union Surety Co. v. 
Indiana Lumber, etc., Co., 176 Ind. 
328. 95 NE! 1104; J. P. Smith Shoe Co. 
vy. Curme-Feltman Shoe Co., (A.) 118 
NE 360. 


EVIDENCE 


jury.®? 


lowa.—Ricker v. Davis, 160 Iowa 
37, 139 NW 1110; Gibson v. Seney, 
138 Iowa 383, 116 NW 325; State v. 
rah peaked 125 Iowa 741, 101 NW 


Kan.—Dighera v. Wheat, 85 Kan. 
458, 116 P 616. 

Mich.—Koehler v. Abey, 168 Mich. 
113, 133 NW 923; J. H. Worden Lum- 
ber, etc., Co. v. Minneapolis, ete., R. 
Co., 168 Mich. 74, 133 NW 949. 

Minn.—Hyde v. Kloos, 134 Minn. 
165, 158 NW 920; J. Walter Thomp- 
son Co. v. Minneapolis Cereal Co., 
133 Minn. 316, 158 NW 424; Boyd v. 
Quarberg, 125 Minn. 521, 145 NW 
746; Itasca Cedar, ete. Co. v. Mc- 
Kinley, 124 Minn. 183, 144 NW 768, 
1135; Meyers v. McAllister, 94 Minn. 
510, 103 NW 564. 

Miss.—Hardenstein v. Brien, 96 
Miss. 493, 50 S 979; Millsaps v. 
Merchants’, etc., Bank, 71 Miss. 361, 
13 S 903. 

Mo.—Citizens’ State Bank of Atlan- 
ta v. Ferson, (A.) 208 SW 136; Hay 
v. American F. Clay Co., 179 Mo. A. 
567, 162 SW 666; Jonesboro, etc., R. 
Co. v. United Iron Works Co., 117 
Mo. A. 153, 94 SW 726. 

N. J.—Cottentin v. Meyer, 80 N. J. 
T5156 2;-76:\A3 41. 

N. Y.—Burke v. Baker, 111 App. 
Div. 422, 97 NYS 768 [aff 188 N. Y. 
5661 mem, 80 NE 1033 mem]. 

Okl.—Elweel v. Purcell, 42 Okl. 1, 
3, 140 P 412 [cit Cyc]. 

Pa.—Philadelphia Housewrecking 
Co. v. Nolen, 252 Pa. 443, 97 A 579; 
Troupe v. Hause, 55 Pa. Super. 450. 

Philippine.—Salonga v. Concepcion, 
3 Philippine 563. 

R. I.—Gross v. Tillinghast, 35 R. 
I. 298, 86 A 721. 

S. C.—Burress v. Atlantic Coast 
Line R. Co., 79 S. C. 2650, 60 SE 692. 

Tex.—Missouri, etc., R. Co. v. Pat- 
terson, (Civ. A.) 164 SW 442; Pecos, 
étc., R«'Co>+v.' Porter; (Civ. A.) 156 
SW 267; Gulf, etc., R. Co. v. Lamp- 
kin, 53 Tex. Civ. A. 5624, 116 SW 128; 
Missouri, etc., R. Co. v. Hopkins, 52 
Tex. Civ. A. 166, 113 SW 306; Hous- 
ton Ice, etc., Co. v. Nicolini, (Civ. A.) 
96 SW 84; International, ete., R. Co. 
v. Startz, 42 Tex. Civ. A. 85, 94 SW 
207; Texas, ete., R. Co. v. Birdwell, 
(Civ. A.) 86 SW 1067. 

Vt.—Griffin v. Boston, ete., R. Co., 
87 Vt. 278, 89 A 220. 

Wash.—Maher v. Farnandis, 70 
Wash. 250, 126 P 542. 

W. Va.—Griffin v. American Coal 
Co., 75 W. Va. 686, 84 SE 621, LRA 
1915D 803. 

Can.—Periard v. Bergeron, 47 Can. 
S. C. 289, 9 DomLR 537, 23 WestLR 
425. 

“The memorandum was competent 
evidence of the fact recorded therein 
if its verity as a record of fact was 
sufficiently established.” Koehler v. 
Abey, 168 Mich. 113, 121, 133 NW 
923 (reviewing cases). 

fa] Accordingly various courts 
have admitted: (1) The book of a 
factory inspector in which he entered 
orders for the guarding of dangerous 
machines. Koehler v. Abey, 168 Mich. 
113, 133 NW 923. (2) Private cost 
marks on merchandise or its con- 
tainers made in the usual course of 
business. Periard v. Bergeron, 47 
Can. S. C. 289, 9 DomLR 537, 23 
WestLR 425. (3) The diaries of an 
attorney showing the services ren- 
dered by him. Burke v. Baker, 111 
App. Div. 422, 97 NYS 868 [aff 188 


N. Y. 561 mem, 80 NE 1033 mem]. | 
(4) Entries in the book of a railroad | 
| missible as 


company, kept in the usual course of 
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lection of the facts, if he recollects that when the 
memvrandum was made he knew it to be true and 
hence can swear that it was correctly made;®* and 
under this rule a memorandum is, according to 
many of the decisions, allowed to go before the 
Memoranda introduced in cases where the 
witness had no present recollection of the fact, but 
is able to swear only to the correctness of the en- 
tries when made, have sometimes been referred to 


business, disclosing an examination 
of an engine and the results thereof. 
J. H. Worden, etc., Co. v. Minneapo- 
lis," ete; "8 RY LCoy- 11.68 eaMich® 674} 
133. NW _ ~ 949. (8) Entries in 
registers in which conductors were 
required to enter their names and 
the names of their engineers. Grif- 
fin v. Boston, etce., R. Co., 87 Vt. 278,. 
89 A 220. (6) A list of personal 
property containing several hundred 
items. Meyers v. McAllister, 94 
Minn. 510, 103 NW 564. (7) A memo- 
randum of sale kept and preserved 
by a merchant in the ordinary course: 
of business and as a part of his sys- 
tem of accounts, intended to be ac- 
curate. Gibson v. Seney, 138 Iowa. 
383, 116 NW _ 325. (8) Memoranda 
purporting to show weights of rail- 
road cars on arrival at their destina- 
tion. Davis v. Vandalia R. Co., 168 
fll. A. 621. (9) A note of time of 
the reception of a message by a tele- 
graph company for. transmission,, 
made by the company on a copy of 
the message delivered to the sendee.. 
Union Constr. Co. v. Western Union 
Tel. Co., 163 Cal. 298, 125°P 242.1 (40) 
Telephone call tickets containing 
original entries made by the operator 
of when calls for connection were 
made, when the _ connection was 
given, and if canceled, when. South- 
western Tel., etc., Co. v. Pearson,. 
(Pex. © Civi4AD=113'7 SSWai3s: (11) 
Time slips made out by workmen and 
O.K.'d by the foreman. Jonesborough, 
etc., R. Co. v. United Iron Works Co.,. 
DET Moy (Av 153595... Si Wie 726. 

{b] Pawn tickets—Where, in an 
action for the recovery of certain 
jewelry, plaintiff averred that on a 
certain day she delivered the jewelry 
to defendant as security for a loan, 
which defendant denied, certain pawn 
tickets, identified with the jewelry im 
question, were competent to prove 
that the jewelry was in a pawnshop 
at the time of the alleged delivery to 
defendant. Salonga v. Concepcion, 3. 
Philippine 563. 

{c] A memorandum taken by an. 
insurance adjuster from the books: 
of insured was admissible to show at 
what point he ceased his investiga- 
tions, although not of the correctness 
of his itemization. Chamberlain v. 
Sears F. Ins. Co., 177 Ala. 516, 58: 
Ss es ; 

{d] A record of past recollection 
may be used in this manner. Cot-- 
ree a v. Meyer, 80 N. J. L. 52, 76 A 

41. 

{e] Memorandum need not have 
been made by witness.—Texas, etc., 
R. Co. v. Birdwell, (Tex. Civ. A.) 86 


(f] Memoranda of third persons.— 
In an action for wrongful attach- 
ment of corn claimed by plaintiffs to 
be exempt, memoranda, prepared by 
witnesses at the request of plain- 
tiffs who were unable to make the 
memoranda, showing the amount of 
corn delivered to defendant, were as 
admissible as if they had been pre- 
pared by plaintiffs, the circumstances 
being fully explained to the jury. 
ea v. Wheat, 85 Kan. 458, 116 
P 616. 

(g] Hearsay.—wWhere, in an ac- 
tion for repairing an automobile, a 
witness stated that he superintended 
the work and knew what material 
was furnished and labor performed, 
that before making entrfes on daily 
time cards he would ask each work- 
man the number of hours he worked 
did not render such time cards inad- 
hearsay. New York 
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as independent evidence,** but in view of the lan- 
guage of other authorities, such evidence seems 
properly to fall within the refreshing memory 
With this explanation it may be laid down 


rule.®” 
Motor Car Co. v. Greenfield, 145 NYS 
83 


{h] Codperation in making memo- 
randum.—(l) In an action of tres- 
pass for cutting trees, a memoran- 
dum of the number cut, made by one 
at the dictation of another, authenti- 
cated by the testimony of both, is 
admissible. Wallace v. Goodall, 18 
N. H. 439. (2) Memoranda made by 
two persons taking an inventory have 
‘been held admissible in evidence 
when checked back and verified in a 
measure by both, although only ore 
of such persons was produced as a 
witness. Itasca Cedar, etc., Co. v. 
McKinley, 124 Minn. 183, 144 NW 
768, 1135. 2 

{i] Yo aid memory of jury.—‘‘The 
memorandum account admitted in 
evidence against defendant's objec- 
tion was properly admitted to aid 
the memory of the jurors as to the 
testimony of the witnesses. Its cor- 
rectness had been testified to without 
challenge.” Mann Lumber Co. Vv. 
Bailey Iron Works, 156 Ala. 598, 603, 
47 S 325. : 

{j] To be received with caution. 
—'‘The entries were, in their nature, 
private memoranda of cash transac- 
tions and they should be_ received 
with greater caution.” Leask  v. 
Hoagland, 205 N. Y. 171, 176, 98 NE 
395, AnnCas1913D 1199 [rev 144 App. 
Div. 138, 128 NYS 1017 and rearg den 
205 N. Y. 594, 98 NE 1106]. 

68. U. S.—Bates v. Preble, 151 U. 
S. 149, 14 SCt 277, 88 L. ed. 106; Chi- 
cago Lumbering Co. v. Hewitt, 64 
Fed. 314, 12 CCA 129. 

Conn.—Curtis v. Bradley, 65 Conn. 
99, 31 A 591, 48 AmSR 177, 28 LRA 
143. 

Ill.—Bechtel v. Marshall, 283 Ill. 
486, 119 NE 619, 621 [cit Cyc]. 

Iowa.—State vy. Brady, 100 Iowa 
191, 69 NW 290, 62 AmSR 560, 36 
LRA 693. 

Nebr.—Imhoff v. Richards, 48 Nebr. 
690, 67 NW 483. 

N. C.—Dunie y. Atlantic Coast 
Line R. Co., 161 N. C. 520, 77 SE 756. 

Pa.—Heavener y. Tilli, 19 Montg. 
Co. 13. 

Tex.—Pecos, etc., R. Co. y. Porter, 
(Civ. A.) 156 SW 267. 

“The modern doctrine, at least in 
this country, seems to be that such 
documents are admissible in _ evi- 
dence, and that the court will not go 
through the useless ceremony of hav- 
ing the witness read a document re- 
lating to a fact of which he had no 
present recollection, except that he 
knew it was correct when made,” 
State v. Brady, 100 Iowa 191, 201, 69 
NW 290, 62 AmSR 560, 36 LRA 693. 

69. U. S.—Republic F. Ins. Co. v. 
Weide, 14 Wall. 375, 20 L. ed. 894. 

Cal.—Peo. v. Allen, (A.) 174 P 374. 

Tll.—Brunhild vy. Chicago Union 
Tract Co., 144 Ill. A. 198 [aff 239 II. 
621, 88 NE 199]. 


Mass.—Costello v. Crowell, 133 
Mass. 352. 

Miss.—Bell v. State, 90 Miss. 104, 
43 S 84 


Mo.—Hay v. American Fire Clay 
Co., 179 Mo. A. 567, 162 SW 666. 

N. J.—Cottentin v. Meyer, 80 N. 
F. Wb 20076A sal. 

ok C.—Bryan v. Moring, 94 N. C. 
687. 

{a] As record of recollection.— 
“Where a witness testifies to the cor- 
rectness of an account kept by him- 
self, the book containing the account 
is admissible not as a shop book and 
as evidence in itself, but as the wit- 
ness’ record of his past recollec- 
tion.’ Cottentin vy. Meyer, 80 N. J. 
L. 52, 76 A 3841. 

70. U. S—In re Coventry Evans 
Furniture Co., 166 Fed. 516; O’Hara 
ve Use Si 1296 Weds 5607164 «CCA. 81, 
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Ala. — Beitman Vv; Birmingham 
Paint, etc., Co., 185 Ala. 313, 64 S 
600; Brandon v. Progress Distilling 
Co., 167 Ala. 365, 52 S 640; Pace v. 
Louisville, etc., R. Co., 166 Ala. 519, 
Slims ost Atlanta, “etc. Even COnmevs 
Brown, 158 Ala. 607, 48 S 73; C..W. 
Zimmerman Mfg. Co. v. Dunn, 151 
Ala. 435, 44 S 533; Alabama Constr. 
Co. v. Wagnon, 187 Ala. 388, 34 S 
352; Rarden v. Cunningham, 136 Ala. 
268, 34 S 26; Nashville, etc., R. Co. 
v. Parker, 123° Ala. 6838, 27 S 323; 
Kling v. Tunstall, 109 Ala. 608, 19 S 
907; Bolling v. Fannin, 97 Ala. 619, 
12 S 59; Jeffries v. Castleman, 68 


Ala. 432; Minniece v. Jeter, 65 Ala. 
222; Ellis v. Casey, 4 Ala. A. 518, 58 
S 724, 725 [cit Cyc]. 

Ark.—Chicago Mill, etc. Co. v. 


Osceola Land Co., 94 Ark. 183, 126 


SW 380; Phcenix Ins. Co. v. Public 
Parks Amusement Co., 63 Ark. 187, 
37 SW 959. 


Cal.—Marcone v. Dowell, 173 P 
465; Purdy v. Johnson, 174 Cal. 521, 
163 P 893; Baum v. Reay, 96 Cal. 
462, 29 P 117, 31 P 561; Peo. v. Allen, 
(A.) 174 P 374. 

Colo.—Engelbach vy. Kellogg, 176 P 
472; Lowe v. Donnelly, 36 Colo. 292, 
85 P 318; Strauss v. Phenix Ing, Co., 
9 Colo. A. 386, 48 P 822. 

Conn.—Beattie v. McMullen, 82 
Conn. 484, 74 A 767; Wood v. Holah, 
79 Conn. 215, 64 A 220. 

D. C.—Welch v. Lynch, 30 App. 
122; Gurley v. MacLennan, 17 App. 
170. 


Fla.—Germania F. 
Stone, 21 Fla. 555. 

Ga.—Ingram y. Hilton, ete., Lum- 
ber Co., 108 Ga. 194, 33 SE 961. 

ida.—Hannah v. Vensel. 19 Ida. 
796, 116. P 115. 

Ill.—Chicago v. Jarvis, 226 Ill. 614, 
80 NE 1079; Kressman v. Kressman, 
180 Ill. A. 307; Juilliard v. Friedman, 
174 Ill. A. 259; Peo. v. McKeown, 171 
Ill. A. 146; Sweeney v. Chicago City 
R. Co., 148 Ill. A. 351; Cahill v. Prin- 
ty, 138 Ill. A. 600 [rev on other 
grounds 235 Ill. 684, 85 NE 753]; 
Wiggins v. Wilson, 123 Ill. A. 663; 
Wittmann vy. Wittmann, 110 Ill. A. 
aay Henderson v. Miller, 86 Ill. A. 


ins, Co. Vv: 


Ind.—Hinshaw vy. Security Trust 
Co., 48 Ind. A. 351, 93 NE 567. 

Iowa.—Yarcho v. Chicago, etc., R. 
Co., 183 Iowa 1180, 168 NW 336; 
Mitchell v. Beck, 178 Iowa 786, 156 
NW 428, 160 NW 532; Porter v. Ma- 
drid State Bank, 155 Iowa 617, 136 
NW 666. 

Ky.—Key v. Duffin, 175 Ky. 348, 
194 SW 355; Cincinnati, etc., R. Co. 
v. Smith, 155 Ky. 481, 159 SW 987; 
Runyan v. Punxsutawney Drilling, 
etc., Co., 102 SW 854, 31 KyL 588; 
Crawford v. Gamm, 5 KyL 688. 

La.—Hewitt v. Williams, 118 La. 
236, 42 S 786; Watson v. Yates, 10 
Mart. 687; Urquharts v. Robinson, 1 
Mart. 236, 5 AmD 710. 

Me.—Arnold v. Hussey, 111 Me. 
224, 88 A 724, AnnCas1916C 715, 51 
LRANS 813. 

Md.—Atwell v. Miller, 6 Md. 10, 61 
AmD 294. 

Mass.—Gray v. Boston El. R. Co., 
215 Mass. 148, 102 NE 71; Holden v. 
Prudential Ins. Co. of America, 191 
Mass. 153, 77 NE 309; Fiske v. Cole, 
152 Mass. 335, 25 NE 608; Snow v. 
Warner, 10 Metc. 132, 43 AmD 417. 

Mich.—Piowaty v. Sheldon, 167 
aon 218, 132 NW 517, AnnCas1913A 

Minn.—Hyde v. Kloos, 134 Minn. 
165, 158 NW 920; Boyd v. Quarberg, 
125 Minn, 521, 145 NW 746; Granning 
v. Swenson, 49 Minn. 381, 52 NW 30. 

Miss.—Wooten v. Mobile, etec., R. 
Co.. 89 Miss. 322, 42 S 131; Commer- 
cial Bank v. Chisholm, 14 Miss. 457. 
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as a general rule that mere private memoranda 
are inadmissible as independent evidence, that is, 
apart from oral testimony,’® unless they form part 
of a transaction which they tend to characterize and 


Mo.—Casner v. Meyer, (A.) 191 
SW 1119; Elliott v. Sheppard, 179 Mo. 
382, 78 SW 627; Casner v. Meyer, 
(A) (191 "SW 11297" Thomure’'v-7se 
Louis, etc., R. Co., 191 Mo. A. 640, 
177 SW 708; Einstein v. Holladay- 
Klotz Land, etc., Co., 118 Mo. A. 184, 
94 SW 296. 

Mont.—Columbus State Bank v. 
Erb, 50 Mont. 442, 147 P 617; Kipp v. 
Silverman, 25 Mont. 296, 64 P 884. 

Nebr.—Donner vy. State; 72 Nebr. 
263, 100 NW _ 305, 117 AmSR 789; 
Lipscomb y. Lyon, 19 Nebr. 511, 27 
NW 7381. 

N. H.—Harris vy. Burley, 10 N. H. 
AVAs 

N. J.—Coppola v. Grande, 88 N. J. 
L. 324, 96 A 67; Lindenthal v. Hatch, 
GIFIN  wdeeias 29 OO) AaGGae 

N. Y.—Burke v. Baker, 188 N. Y. 
561, 80 NE 1033; Howard v. Mc- 
Donough, 77 N. Y. 592; McCormick 
v. Pennsylvania Cent. R. Co., 49 N. 
Y. 303; Marcus v. Fidelity, etc., Co., 
164 App. Div. 859, 149 NYS 1020; 
Douler vy. Prudential Ins. Co., 143 
App. Div. 537, 128 NYS 396; Shesler 
v. Patton, 114 App. Div. 846, i100 NYS 
286; State Nat. Bank v. Weed, 39 
App. Div. 602, 57 NYS 706; Whitaker 
v. White, 69 Hun 258, 23 NYS 487; 
Judd v. Cushing, 50 Hun 181, 2 NYS 
836, 22 AbbNCas 358; Purchase v. 
Mattison, 25 N. Y. Super. 71; Dren- 
nan v. Burns, 88 Misc. 17, 150 NYS 
63; Josias v. Nivois, 56 Misc. 557, 107 
NYS 15; Rosenberg v. Klein, 43 Misc. 
652, 88 NYS 134; Goldfarb vy. Gold- 
man, 141 NYS 479; Engelman y. An- 
derson, 92 NYS 376; Hurd v. Birch, 
11 NYSt 870. 

N. C.—Jones v. Atlantic Coast Line 
BinCos 148 NAG. 449°) 62 Sn baie 

N. D.—Blackorby v. Ginther, 34 N. 
D. 248, 158 NW 354; Miller v. Na- 
gions? El. Co., 32 N. D. 352, 155 NW 

Oh.—Forest City Sav, etc. Co. v. 
Campbell, 16 Oh. Cir. Ct. N. S. 348. 

Okl.—Oklahoma Hay, ete. Co. vy. 
Randall, 168 P 1012. 

Pa.—Smith v. Dreyer, 228 Pa. 438, 
77 A 628; Hufnagle v. Delaware, etc., 
Co., 227 Pa. 476, 76 A 205, 40 LRANS 
982, 19 AnnCas 850; Murphy v. Mc- 
Mullin, 219 Pa. 506, 69 A 70; Hottle 
v. .Weaver, 206 Pa. 87, 55 A 838; 
Franklin F. Ins. Co. v. Updegraff, 
43 Pa. 350; Jobe v. Monereau, 67 Pa. 
Super, 311; Ramble y. Pennsylvania 
Coal Co., 53 Pa. Super. 438; Reddelien 
v. Atkinson, 46 Pa. Super. 159. 

S. C.—Burress v. Atlantic Coast 
Fine R.. Co., 79, S..C.. 250; 60 SH 


Tenn.—State y. Follis, 140 Tenn. 
513, 205 SW 444. 

Tex.—Crosby v. Ardoin, (Civ. A.) 
145 SW 709; Callen y. Collins, (Civ. 
A.) 135 SW 651; Luttrell vy. Parry, 
61 Tex. Civ. A. 508, 129 SW 865: 
topler v. Austin, (Civ. A.) 71 SW 

Vt.—Pingree vy. Johnson, 69 Yt. 
225, 39 A 202; Godding v. Orcutt, 
theo 54; Lapham y. Kelly, 35 Vt. 

Va.—Wells v, Ayres, 84 Va. 341, 5 
SE 21. 

Wash.—Toutle Logging -Co. vy. 
Hammond Lumber Co., 78 Wash. 568, 
139 P 625. 

W. Va.—vVinal v. Gilman, 21 W. 
Va. 301, 45 AmR 562. 

Wis.—Molzahn vy. Christensen, 152 
Wis. 520, 189 NW 429; Anderson vy. 
Fetzer, 75 Wis. 562, 44 NW 838. 

Wyo.—Hay y. Peterson, 6 Wyo. 419, 
45 P 1073, 34 LRA 581. 

B. C—Camsusa y. Coigdarripe, 11 
BrCyn Tas 

Sask.—Fysh v. Armstrong, 9 Dom 
LR 575, 22 WestLR 966. 

fa] This rule has been applied 
to: (1) A bill of particulars as to 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


< 
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explain and thus become a part of the res geste." 
It has been considered that the rule of exclusion is 
not rendered inapplicable by the fact that the 
person making the memoranda has since died, 
where the memoranda are offered in favor of his 
personal representative,’? but there are such cases 
in which memoranda of a decedent have been re- 
ceived,’* especially when they were made in the 
course of his business or the performance of his 


the price of goods sold. U.S. Paper 
Co. v. Gruhn, 86 NYS 730. (2) Cash 
register records. Cullinan v. Mon- 
erief, 90 App. Div. 538, 85 NYS 745. 
(3) An entry in a scale book of the 
amount of timber scaled by the per- 
son making the entry. Callen vy. Col- 
lins, (Tex. Civ. A.) 135 SW 651. (4) 
Entries in a private weather diary. 
Arnold v. Hussey, 111 Me. 224, 88 A 
724, AnnCas1916C 715, 51 LRANS 
813. (5) Memoranda in a diary. El- 
liott v. Sheppard, 179 Mo. 382, 78 
SW 627. (6) Memoranda of the 
amount of damages to crops by tres- 
passing stock. Atlanta, etc., R. Co. 
v. Brown, 158 Ala. 607, 48 S 73. (7) 
A memorandum on the margin of a 
letter. Crosby y. Ardoin, (Tex. Civ. 
A.) 145 SW 709. (8) An unsigned 
memorandum in a book of original 
entries. Hottle v. Weaver, 206 Pa. 
87, 55 A 838. (9) A record of in- 
spection of locomotives or cars. Pace 
v, Louisville, etc., R. Co., 166 Ala. 
519, 52 S 52; Baltimore, etc., R. Co. 
.v. Tripp, 175 Ill. 251, 51 NE 833; Tay- 
lor v. Chicago, etc., R. Co., 80 lowa 
431, 46 NW 64; Hoffman v. Chicago, 
etc., R. Co,, 40 Minn. 60, 41 NW 301; 
Hicks v. Southern R. Co., 63 S. C. 559, 
41 SE 753, (10) A report made by 
employees as to the number of boxes 
of fruit packed. Peterson v. Mineral 
nd Fruit Co., 140 Cal. 624, 74 P 
162. 

[b] Scale tickets of a weighing 
association not authorized by statute 
to do public weighing are not ad- 
missible in evidence as tending to 
show weights, unless such tickets 
are identified and their correctness 
is shown by competent evidence. 
Oklahoma Hay, etc., Co. v. Randall, 
(Okl.) 168 P 1012. 

[c] A memorandum made for the 
purpose of preserving a record of a 
given fact or transaction cannot be 
admitted in evidence as_ original 
testimony, unless, at least, it affirma- 
tively appears that it was made by 
the witness in connection with whose 
testimony it is offered, and that testi- 
mony must show obsolutely the gen- 
uinenesS and correctness of the 
memorandum. Phenix —ins.> Cor vy. 
Hart, 112 Ga. 766, 38 SE 67. 

{d] Written memoranda on a 
plat showing the place of an accident 
have been held to render that plat 
inadmissible. Hatcher y. Quincy, 
ete RR, etc, Cov, 181) Ty AY, 30) 435 
(“The plat as offered was an en- 
deavor to get before the jury the 
written testimony of the author of 
the plat that it might take such 
written evidence to the jury room, 
and is in the nature of a _ writ- 
ten argument upon the oral testi- 
mony’’). 

[e] HMearsay.—A memorandum 
made from statements of facts by 
a third person as to the correctness 
of which the witness has no personal 
knowledge is not sufficiently veri- 
fied, Stickney v. Bronson, 56 Minn. 
215. 

[f] Memorandum of conclusions. 
—A memorandum made by a witness 
as to the terms of a contract which 
represents his conclusions from 
what was said is incompetent, Boone 
v. Rickard, 125 Tl]. A. 438. 

{g] Memorandum made by two 
persong.—(1) A survey of a vessel 
signed by two persons, only one of 
whom has been examined as a wit- 
ness and testified to its correctness, 
{s inadmissible. Cunningham v. Hall, 
4 Allen (Mass.) 268. (2) Where one 
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of two persons who had examined 
and appraised the assets of an in- 
solvent debtor was called as a wit- 
ness to the value thereof, and pro- 
duced a paper, signed by himself and 
his associate, containing the results 
of their appraisal, it was held that 
such paper could not be read to the 
jury as the joint certificate of the 
witness and his associate without 
first calling the latter to testify to 
its accuracy. Com. y. Eastman, 1 
Cush. (Mass.) 189, 48 AmD 596. 

71. Cal.—Union Constr. Co. v. 
Western Union Tel. Co., 163 Cal. 298, 
125 P 242, 

Ill.— Bechtel v. Marshall, 283 Ill. 
486, 119 NE 619, 621 [cit Cyc]; 
Drieske v. Jones, 133 lll. A. 572. 

Ind.—Federal Union Surety Co. v. 
Indiana Lumber, etc., Co., 176 Ind. 
328, 95 NE 1105; Wocher y. Holland, 
58 Ind, A. 205, 108 NE 25. 

lowa.—Gibson vy. Seney, 138 Iowa 
383, 116 NW 325. 

Kan.—Dighera y. Wheat, 85 Kan. 
458 Sl 6 eG < 

Mich.—Rogers v. 
Mich. 15, 106 NW 279. 

Minn,—Naas y. Chicago, etc., 
Co., 96 Minn. 84, 104 NW 717. 

Mo.—Milne v. Chicago, etc., R. Co., 
155 Mo. A. 465, 135 SW 865. 

N. Y.—wNational Ulster County 
Bank vy. Madden, 114 N. Y. 280, 21 NE 
408)" “1° (AmSR 75633") “Moore~ Vv. 
Meacham, 10 N. Y. 207; Marcus vy. Fi- 
delity, etc., Co. 164 App. Div. 859, 
149 NYS 1020. 

N. C.—Mercer v. Frank Hitch Lum- 
De Coy wl suet o, Ot (SH Os oy 

Oh.—Fruit Dispatch Co. v. Sturges, 
Zeon sOir: - CL. sop «att. 73, Oh, 4St° 
351, 78 NE 1125]. 

{a] MDlustration—wWhere, in an 
action for cement blocks, plaintiff 
claimed that the blocks were fur- 
nisned under defendant’s agreement 
to pay the actual cost of the work, 
while defendant claimed the blocks 
were furnished at an agreed price, 
@ memorandum of the agreement 
made by defendant in plaintiff's im- 
mediate presence at the time the con- 
tract was made was admissible as 
res geste. Rogers vy. Krumrei, 143 
Mich, 15, 106 NW 279. 

72. Ala.—Harrison y. Cordle, 22 
Ala. 457. 

Cal.—Thompson y. Orefia, 134 Cal. 
26, 66 P 24. 

D. .C.—Page v. Burnstine, 10 D. 


Krumrei, 143 


Cc. 194. 

Til.—Sherman v. Whiteside, 93 Ill. 
A 572 [aff 190 Ill. 576, 60 NE 
838]. 


Me.—Arnold vy. Hussey, 111 Me. 
224, 88 A 724, AnnCasl1916C 715, 51 
LRANS 813. 

Mass.—Mair v. Bassett, 117 Mass. 
356. 

N. Y.—Burke v. Baker, 111 App. 
Div. 422, 97 NYS 768 [aff 188 N. Y. 
561 mem, 80 NE 1033 mem]; Vaughn 
v. Strong, 4 NYS 686, 689. 

Tex.—Turner vy. Cochran, 30 Tex. 
Civ. A. 549, 70 SW 1024. 

W. Va.—Rowan v. Chenowith, 49 W. 
Viawe28i, misses podaen 87 “AmSR 
796. 

[a] As bearing on credibility of a 
witness who has testified as to the 
matter to which the memorandum re- 
lates, it may be received although 
it is not competent as direct evi- 
dence. Mair v. Bassett, 117 Mass. 
356. 

73. U. S—In re Strang, 166 Fed. 
779 


Colo.—Davie v. Lloyd, 38 Colo. 250, 


[22C.J.] 895 


duties,’* and memoranda of a decedent are some- 
times made admissible by statute.7® 
ness has a distinct recollection of the circumstances 
surrounding the transaction as to which he testi- 
fies, written memoranda of the facts made by him 
at the time of the occurrence should not be admit- 
ted.*® Memoranda may be admissible as containing 
admissions by the parties or as amounting to a 
contemporaneous record of a transaction agreed 


Where a wit- 


88 P 446, 12 AnnCas 765. 

Mich.—Jewell v. Jewell, 139 Mich. 
578, 102 NW 1059. 

Saat ING Bet v. Buckley, 16 Nev. 

N. D.—Clemens v. Royal Neighbors 
of America, 14 N. D. 116, 103 NW 
402, 8 AnnCas 111. 

[a] A note found in a room 
where a person was found dead by 
violence, which note is in the hand- 
writing of the deceased and gives 
directions as to his funeral and other 
matters, is competent evidence. Clem- 
ens vy. Royal Neighbors of America 
hy D. 116, 103 NW 402, 8 AnnCas 

74 Hagerthy v. Webber, 100 Me. 
305, 61 A 685; Livingston y. Arnoux, 
56 N. Y. 507; Mercer vy. Frank Hitch 
Lumber Co.; 273 “N2 © '49)'" 91 "Sh 
588. See also supra § 223. 

[a] The books of a deceased 
scaler of lumber showing the quan- 
tity of bark taken off of a tract of 
land have been held admissible, Hag- 
erthy v. Webber, 100 Me. 305, 61 
A 685. 

75. Walter v. Sperry, 86 Conn. 
474, 85 A 739, 44 LRANS 28; Rowland 
v. Philadelphia, ete, R. Co., 63 Conn. 
415, 28 A 102; Olmstead’s App., 43 
Conn. 110; Craft’s App., 42 Conn. 
146; Bissell vy. Beckwith, 382 Conn. 
509; Douglas vy. Chapin, 26 Conn. 
76; Cummings v. Pennsylvania F. 
Ins.\ Co., 153 Iowa 579, 134 NW 79, 
37 LRANS 1169, AnnCas1913E 235. 

[a] Such a statute should be lib- 
erally construed to uphold the leg- 
islative intent. Walter v. Sperry, 86 
Conn. 474, 85 A 739, 44 LRANS 28. 

{b] It is not necessary to the ad- 
missibility of a memorandum made 
by a deceased person under Gen. St. 
(1902) § 705, that it should contain 
facts to which the deceased could 
have testified if living. Walter v. 
Sperry, 86 Conn. 474, 85 A 739, 44 
LRANS 28. 

[e “Professional capacity.”— 
Code § 4622, which provides that 
the entries of a person deceased, 
who was in a position to know the 
facts, made at or near the time of 
the transaction, are presumptive evi- 
dence of such facts when made in a 
professional capacity, or in the or- 
dinary course of professional con- 
duct, does not render admissible, in 
an action on a fire insurance policy, 
entries in a policy register kept by 
the agent of the insurer who had is- 
sued the policy showing the number, 
term, and amount of the policy, the 
name of the insured, the premium 
rate, and the nature of stock insured, 
attached clauses and permits, etc., 
although there is testimony that the 
entries were in the handwriting of 
the agent and that any subsequent 
changes in the policy were entered 
therein. ‘‘Professional” is that which 
pertains to a profession, and that, 
to constitute a “profession,” some- 
thing more than a mere employ- 
ment or vocation is essential, that 
the employment or vocation must be 
such as exacts the use or application 
of special learning or attainments 
of some kind, and while such an 
agency was an occupation or voca- 
tion, the entries were not made in 
a professional capacity, or in the 
course of professional conduct. Cum- 
mings v. Pennsylvania F. Ins. Co., 
153 Iowa 579, 1384 NW 79, 37 LRANS 
1169, AnnCasi1913E 235. 

76. Sechrist vy. Atkinson, $1 App. 
CD oer )yals 
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upon by the parties.77 


[§ 1092] b. In Corroboration. 
randa made at or about the time of the transaction 
to which they relate are sometimes admitted in 
evidence to corroborate the testimony of the person 

' by whom they were made;7® but it has been held 
that a statute permitting a witness to refresh his 
memory by memoranda does not authorize the in- 
troduction of memoranda in evidence to corrobo- 
rate what the witness has testified to without the 
aid thereof,’® and that a bank register is not ad- 
missible to corroborate the defendant’s claim that 
the bank, and not the payee, was the owner of a 
note, where the bank was a private one of which 
defendant was part owner and cashier, and the en- 
try in the bank register was made by himself.®° 

In Explanation of Parol Contract. 

A memorandum relating to the terms of a parol 

contract made at the time by one of the parties ne- 
gotiating the contract and read over to the other 
without dissent, or made by a third person under 


[§ 1093] c. 


77. Conn.—WNichols  v. 
Conn. 263. 

Ga.—Reviere v. Powell, 
34 AmR 94. 

Ill.— Bradley v. Western 
etc., Co., 185 Ill. A. 375. 

Iowa.—Barnett v. Charlton First 
Nat. Bank, 148 Iowa 667, 127 NW 
1012; Nagle v. Fulmer, 98 Iowa 585, 
67 Nw 369; Mather v. Robinson, 47 
Iowa 403. 

Me.—Bailey v. Blanchard, 62 Me. 
168. 

Mass.—Meyer v. Reichardt, 112 
Mass. 108. 

Mo.—House Wrecking Co. v, Son- 
ken, 152 Mo. A. 458, 133 SW_ 855; 
Britian v. Fender, 116 Mo. A. 93, 92 
SW 179. 

N. Y.—Bigelow v. Hall, 91 N. Y. 
145; Leask v. Hoagland, 144, App. 
Div. 138, 128 NYS 1017 [rev on ‘other 
grounds 205 N. Y. 171, 98 NE 395, 
AnnCasi913D 1199]. : 

Oh.—Miller vy. McLean, 31 Oh. Cir. 
Ct. 64. 

Okl.—Whitehead y. Jefferson, 61 
Okl. 42, 151 P 681. 


Alsop, 10 
61 Ga. 30, 
Casket, 


Tex.—Newton v. Newton, (Civ. A.) 
25 SW 159. 
“Whether the entry should be 


treated as one properly appearing in 
a book of original entry or as a mere 
memorandum, not of itself competent 
evidence of the fact it purported to 
record, its exhibition to the person 
charged and his approval of it in- 
vested it with probative value.” 

Britian v. Fender, 116 Mo. A. 93, 98, 
92 SW 179. 

{a] Mlustrations.—(1) A memo- 
randum made by the parties to the 
transaction jointly, a portion having 
been written by one and a portion by 
the other, is admissible as part of 
the res geste. Bigelow v. Hall, 91 
N, Y. 145. (2) Where the maker 
and the holder of a promissory note 
had mutually compared memoranda, 
respectively made by them, of the 
part payments thereon, it was held 
that in an action thereon for the ben- 
efit of the estate of the deceased 
holder such memoranda of the 
maker were admissible in his favor 
to prove payment. Meyer v. Reich- 
ardt, 112 Mass. 108. 

[b] An entry in a diary of a de- 
cedent purporting to be the result of 
an examination of his account as 
shown by the books of a firm of 
which he was a member, part of which 
have sincee been destroyed by fire, 
being against his interest when made, 
is admissible in his interest after 
his death. Miller v. McLean, 31 Oh. 
Cir. Ct. 64, 

78 Ga.—Athens Mfg. Co. v. Mal- 
colm, 134 Ga. 600, 68 SE 329. 

Minn.—Hyde v. Kloos, 134 Minn. 
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circumstances showing an assent thereto by the par- 


Written memo- 


Trial. Written 


In General. It 


ter or a general 


165, 158 NW 920. 

N. C.—Johnson v. Rhode Island 
Ins.) Coz) 72) JN. Cy (1425.90) SE) 124. 

Pa.—Littier! v. Freda, 241 Pa. 21, 
88 A 82. 

Tex.—St. Louis Union Trust Co. vy. 
Harbaugh, (Civ. A.) 205 SW 496. 


Vt.—Taplin v. Clark, 89 Vt. 226, 
95 A 491. 
oft Ag Peo. y. Allen, (Cal. A.) 174 P 
60. Conroy v. Haffner, 182 Mich. 
289, 148 NW 969. ; 
Blea S.—Pacey v. McKinney, 125 
Fed. 675, 60 CCA 365. 
Ala.—Louisville, ete, R. Co. v. 


Britton, 145 Ala. 654, 39 8 5&5. 
Ga.—Athens Mfg. Co. vy. Malcolm, 
134 Ga. 600, 68 SE 329, 
Iil.—Monroe v. Snow, 131 Ill. 126, 
23 NE 401; W. A. Parkinson Co. v. 
Tullgren, 177. Ils. A. 295, 
Ind.—Cook y. Anderson, 20 Ind. 
LBs McCarty v. Csborne, ‘1 Blackf. 
106 
Ky. —McClelland v. Crawford, 2 
Bibb 336. ; 
Mass.—Dickinson y. Robbins, 12 
Piek. 74. 
Mont.—Trogdon vy. Hanson Sheep 
Co., 49 Mont. 1, 189 P 792. 
Nebr.—Carstens v. McDonald, 88 
Nebr. 858, 57 NW 757. 
N. Y.—Lathrop v. Bramhall, 64 N. 


Y. 365; Lazarus y. Ludwig, 18 Misc. 
481, 41 NYS 997, 
Eby, by 5 Pan 436s 


Pa.—Eby Vv. 
Kratzenstein v. Spangler, 20 LancL 
Rev 86. 
ihe C.—Miller v. Creyon, 48. Cc. L. 
Tex.—Morgan v. Tims, 44 Tex, Cr: 
308, 97 SW 832. 
Vt.—Hosford v. Foote, 3 Vt. 391. 
92 Wis. 


Wis.—Hazer v. Streich, 
505, 66 NW 720. 

ae Ala.—Pharr v. Bachelor, 3 Ala. 
2 


Ill.—Boone vy. Rickard, 125 Ill. A. 


438. 
Mich.—Collins vy. Shaw, 124 Mich. 
Mitchell, 68 N. Y. 


474, 838 NW 146. 

N. Y.—Flood y. 
507 [rev 4 Hun 813]. 

Pa.—Smith v. Dreyer, 228 Pa. 438, 
77 A 628; Manayunk Fifth Mut. Bldg. 
Soc. v. Holt, 184 Pa. .572, 39 A 293. 

Tex.—Luttrell v. Parry, 61 Tex. 
Civ. A, 508, 129 SW 865. 


Va.—Carpenter v. Virginia-Caro- 
lina Chemical Co., 98 Va. 177, 35 SB 


Iowa.—McDermott y. Abney, 
Iowa 749, 77 NW 506. 


358. 

Wis.—Hazer v. Streich, 92 Wis. 
505, 66 NW 720. 

{a] Tlustration.—Evidence that 


a memorandum of a contract of sale 
was entered in the books of account 
of the purchaser, by the purchaser’s 


ties, although not in itself a valid written con- 
tract, may be competent as substantive evidence 
tending to establish, in connection with other evi- 
dence, the terms of the contract.®4 
randum is not admissible if it was not made under 
the direction of both the parties or subsequently 
approved by them.%? 

[§ 1094] 4. Statements Prepared for Use at 


But the memo- 


statements prepared for use at a 


trial are not ordinarily admissible in evidence,®* 
although they may be received where they are 
merely in the nature of summaries of voluminous 
records which are in evidence.* 

[§ 1095] 5. Corporate Books and Records—a. 


has been laid down as a general 


rule essential to the public convenience that the 
books and records of a corporation are competent 
evidence to prove its existence and the preliminary 
proceedings showing its organization under its char- 


law,8* and the corporate acts and 


bookkeeper, in the presence of the 
parties, is insufficient to render the 
memorandum admissible to prove the 
contract. Hazer  v. Streich, 92 
Wis. 505, 66 NW 720. 

88. Poreba v. Illinois Midland 


Coal Co., 156 Til. A. 140; Kelley v. 
Stevens, 58 Kan. 569, 50 P 595. 
fa] Iiustrations.—(1) A_ state- 


ment of the labor and materials used 
in completing a contract, made up 
partly from the witness’ own knowl- 
edge, partly from various memo- 
randa, partly from what he was told 
by workmen, who were not produced 
as witnesses, such statement being 
made long after the work was done 
and after the controvery arose, and 
appearing to be purely an after- 
thought, and made up simply for use 
upon the trial, not coming within 
any rule of evidence permitting the 
use of memoranda by witnesses, is 
not admissible as evidence. Schnell- 
bacher v. Frank McLoughlin Plumb- 
ing Co., 85 Ill. A. 158. (2) Where 
according to the testimony of de- 
fendant, plaintiffs agreed to furnish 
him two bills of lumber at prices in 
gross, and thereafter agreed that they 
would furnish him whatever more 
might be needed to finish his building 
at the same rates, it was improper 
to permit defendant to introduce in 
evidence, over plaintiff’s objection, a 
written computation, covering sub- 
stantially the whole of the defend- 
ant’s claims in the case, based on 
items furnished by himself, and pur- 
ported copies of the bills on which 
the bids were said to have been 
made, made by a witness who testi- 
fled that, from his knowledge of the 
lumber business, he could determine 
from the lumber bills the price at 
which each item in the bill bid on 
was furnished, and that the computa- 
tion made by. him was in accordance 
with such prices. Kelley v. Stevens, 
58 Kan. 569, 50 P 595. (3) Where 
a witness prepared, during the trial, 
a statement in writing of matters 
which he was unable clearly to ex- 
press orally by reason of his unfam- 
iliarity with the English language, 
such writing was not admissible. 
Poreba vy. Illinois Midland Coal Co., 
POG ead SA 140. 

84. Northern Pac. R. Co. v. Keyes, 
91 Fed. 47; San Pedro Lumber Co. v. 
Reynolds, 121 Cal. 74, 58 P 410: State 
v. Brady, 100 Iowa 191, 69 NW 290, 
62 AmSR 560, 36 LRA 693; Jordan 
v. Warner, 107 Wis. 539, 83 NW 946. 

85. U. S—Glenn v. Liggett, 47 
Fed. 472. 


Ala.—Duke vy. Cahawba Nav. Co., 
10 Ala. 82, 44 AmD 472. 
Ga.—Hall v. Carey, 5 Ga. 239. 


Ill.—Culver v. Chicago Third Nat. 


For later cases, developments and changes in the aw see cumulative Annotations, same title, page and note number. 
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proceedings generally.** This rule has been applied 
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not only as between the corporation and its mem- 


Bank, 64 Ill. 528; 
Wind Engine, etc., 
95 AmD 560; 
Coens eli. 88; 


-Hortin’ ry. U.S: 
Co., 48 Ill. 451, 
Peake v. Wabash R. 

Ryder y. Alton, etc., 
R. Co., 13 Il.’ 616. 


Me.—Hudson y. Carman, 41 Me. 
85; Coffin v. Collins, 17 Me. 440. 

Mich. —Peo. vy. Oakland County 
Bank, 1 Dougl, 282. 

Mo.—Foster v. White Cloud City 
Co., 32 Mo. 505. 

Nebr.—Holland Vv. Commercial 
Bank, 22 Nebr. 571, 36 NW 113. 

N. H.—Twitchell Constr. Co. v. 
Johnson, 78 SET. MOT LOZ cA  F58: 
Wheeler v. Walker, 45 N. H. 355. 

N. Y.—Wood v. Jefferson County 
Bank, 9 Cow. 194; Highland Turnp. Co. 
v. McKean, 10 Johns. 154, 6 AmD 324. 

N. C.—Buncombe Turnp. Co. v. Me- 
Carson, 18 N. C. 306. 

Oh.— Russell v. Cincinnati Fourth 
mNaw Bankw23 (Oho Cirys iC Ne Si 4. 

Pa.—Grant v. Henry Clay Coal Co., 
80 Pa. 208. 

Va.—Grays v. Lynchburg, etc., 
Turnp. Co., 4 Rand. (25 Va.) 578. 

Wash.—State v. Clarke County 
Super. Ct., 44 Wash. 108, 87 P 40. 

Va.—Chesapeake, etc., R. Co., 
v. Deepwater R. Co., 5%: W. Va. 
641, 50 SE 890. 

[a] Subscription to stock.—In 
condemnation proceedings the cor- 
poration’s books are admissible to 
show that the entire capital stock 
has been subscribed. State v. Clarke 
Soy Super. Ct., 44 Wash. 108, 87 
P 40, 

86. U. S—Rowland v. Boyle, 244 
Wo So 106) 87 SCt b77F 6k Er ed. 1022; 
Badders Clothing Co. v. Burnham- 
Munger-Root Dry Goods Co., 228 
Fed. 470, 143 CCA 52; Oregon, etc., R. 
Co. vy. Grubissich, 206 Fed. 577, 124 
CCA 875; Parker v= U, S:7 1203. Hed. 
950, 122 CCA 252; Smith v. Moore, 
199 Fed. 689, 118 CCA 127; Wilson v. 


WS o1908 Wed. 0427) SUID NCCAlCI2 31; 
Hayden v. Williams, 96 Fed. 279, 
37 CCA 479. 

Ala.—Booth v. Dexter Steam Fire 
Engine Co., 118 Ala. 369, 24 S 405; 
Duke v. Cahawba Nav. Co., 10 Ala. 
82, 44 AmD 472. 

Ark:——Bush “tv. “Taylor, 136 Ark. 


554, 207 SW 226. 

Cal.—Barstow v. City R. Co., 42 
Cal. 465; San Francisco Union Trust 
Covey. Dickinson, SOE Cala re ol alo, 
P 615; Hughes Mfgz., etc., Co. v. Wil- 
cox, 13°Cal. A. 22, 108 P 871. 

Del.—Star Loan Assoc. v. Moore, 
20 Del. 308, 55 A 946. 

Ga.— Brower vy. East Rome Town 
Co., 84 Ga. 219, 10 SE 629; Hall v. 
Carey, 5 Ga. 239; Bridges vy. South- 
ern Bell Tel., etc., Co., 15 Ga. A. 291, 
82 SE 925. 

Jll.—Pridmore v. Chicago, etc. R. 
Co., 275 Ill. 386, 114 NE 176 [aff 192 
Til. UN 446]; Trainor v. German-Amer- 
ican Sav., etc. Assoc. 204 Ill. 616, 
68 NE 650 [rev 102 Tll. A. 604]; 
Ryder v. Alton, ete, R. Co. 13 I. 
516; Fitch v. Pinckard, 5 Ill. 69; De- 
vine v. Chicago Junction R. Co., 167 
Til. A. 195; Plattdeutsche Grot Gilde, 
etc., Vv. Ross. 117 Ill. A. 247; Chott v. 
Tivoli Amusement Co., 114 TNS AS 
178. 

Ky.—Taylor County v. Campbells- 
ville Bank, 145 Ky. 389, 140 SW 680; 
Morris v. Morton, 20 SW 287, 14 KyL 


360. 
La.—Hincks v. Converse, 38 La. 
Ann. 871. 


Me.—Nason v. First Bangor Chris- 
tian Church, 66 Me. 100; Penobscot 
R. Co. v. White, 41 Me. 512, 66 AmD 
257: Hudson v. Carman, 41 Me. 84; 
Penobscot R. Co. v. Dummer, 40 Me. 
172, 683 AmD 654; Coffin v. Collins, 17 
Me. 440. 

Mass.—Bradford v. Boston, etc., R. 
Co., 225 Mass. 129, 113 NE 1042; 
Sharon First Baptist Church v. Har- 
per, 191 Mass. 196, 77 NE 778; Dono- 
van v,. Boston, etc., RiiCo:; 158 Mass. 


122 C.J.—55] 


4590, 33 NE 583; Townsend v. Lowell 
First Freewill Baptist Church, 6 
Cush. 279; Hayward v. Pilgrim Soc., 
21 Pick. 270. 

Mich.—Pearson vy, Wallace, 170 NW 
72; Remer v. Goul, 185 Mich. 371, 152 
NW Sis Pes. Vv. Oakland County Bank, 
nt Dougl. 282. 

Minn.—Kitman vy. Chicago, etc., R. 
Co., 113 Minn. 350, 129 NW 844; 
Schell v. St. Paul Second Nat. Bank, 
14 Minn. 43. 

Miss.—Smith y. Natchez 
boat Co., 2 Miss. 479. 

Nebr.—Morrison vy. State, 88 Nebr. 
PERS 130 NW 293. 

- H.— Wheeler v. Walker, 45 N. H. 
355. Haynes v. Brown, 36 N. H. 545; 
Haven v. New Hampshire Insane 
Asylum, 13 N. H. 532, 38 AmD 612. 

N. J.—North River Meadow Co. v. 
Shrewsbury Christ Church, 22 N. J. 
L. 424, 53 AmD 258; Wetherbee v. 
Baker, 35 N. J. Eq. 501; Black v. 
Lamb, 12 N. J. Eq. 108. 

N. Y.—Sigua Iron Co. v. Brown, 
171 N. Y. 488, 64 NE 194; Rudd v. 
Robinson, 126 N. Y. 113, 26 NE 1046, 
22 AmSR 816, 12 LRA 473; Board- 
man v. Lake Shore, etc., R. Co., 84 
Naty. 157s) Denti iw. North American 
SS. Co., 49 N. Y. 390; Matter of Man- 
delbaum, 159 App. Div. 909, 144 NYS 
1128 [att 80 Mise. 475, 141 NYS 319]; 
Wesp v. Muckle, 136 App. Div. 241, 
120 NYS 976 [aff 201 N. Y. 527 mem, 
94 NE 1100 mem]; Rochester Folding 
Box Co. v. Browne, 55 App. Div. 444, 
66 NYS 867 [aff 179 N. Y. 542 mem, 
71 NE 1139 mem]; Abernathy vy. 
Puritan’? }Chureh- @Soes. 3 baly. er; 
Francis v. Perry, 82 Misc. 271, 144 
NYS 167; Matter of Mandelbaum, 80 
Misc. 475, 141 NYS 319; Poppenhusen 
v. Poppenhusen, 68 Misc. 548, 125 
NYS 269; Purick v. Port Jefferson 
Blectric Light Co., 186 App. Div. 214, 
174 NYS 285; Shelby v. New York 
Steam Co., 121 NYS 619; Wood v. 
Jefferson County Bank, 9 Cow 194; 
Highland Turnp. Co. v. McKean, 10 
Johns. 154, 6 AmD 324. 

N. C.—Buncombe Turnp. Co. v. Mc- 
Carson, 18 N. C. 306. 

Oh.—Russell v. Cincinnati Fourth 
Nat. Bank, 23 Oh ‘Cir: + Ct. Ssi12 

Pa.—North Shore R. Co. v. Penn- 
sylvania Co., 251 Pa. 445, 96 A 990; 
Wryss-Thalman vy. Beaver Valley 
Brewing Co., 219 Pa. 189, 68 A 187; 
Morgan v. Lehigh Valley Coal Co., 
215 Pa. 443, 64 A 633 

As I.—Gilboa yv. Kimball, 69 A 
76 

S. C.—Columbia Corp. vy. Harrison, 
IaSo Cres: 228; 

Tex.—lIllinois Bankers’ Life Assoc. 
v. Dodson, (Civ. A.) 189 SW _ 992; 
Case, etce., Cutlery Co. v. Folsom, 
(Civ. A.) 170 SW 1066. 

Va.—French v. Virginian R. Co., 


Steam- 


121 Va. 383, 93 SH 585; Grays :v. 
Lynchburg, Cte. ee hurnpya Comm 4 
Rand. (25 Va.) 578. 

Wash.—State v. Clarke County 


Super. Ct., 44 Wash. 108, 87 P 40. 

W. Va.—Chesapeake, etc., R. Co. v. 
Deepwater R. Co., 57 W. Va. 641, 50 
SE 890. 

fa] hus corporate books or rec- 
ords are admissible to show the il- 
legality of dividends. Wesp_ v. 
Muckle, 136 App. Div. 241, 120 PNYS 
976 [aff 201 N. Y. 527 mem, 94 NE 
1100 mem]. 

[b] By-laws.—Where, in an ac- 
tion by a corporation, its president 
testified that a certain book con- 
tained the by-laws of the associa- 
tion which had been used and recog- 
nized generally by the members, and 
that there was no set of by-laws 
copied into the minutes, the book 
containing the by-laws was admissi- 
ble in evidence. Star Loan Assoc. v. 
Moore, 20 Del. 308, 55 A 946. 

{[c] Value of stock.—The books 
of a bank and statements of its con- 
dition, when made by, or under, the 
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bers, and between members,®? but also between the 


direction of its president and gen- 
eral manager, are competent evidence 
of the value of its stock. Ludowese 
My eh 124 Minn. 288, 144 NW 

[d] Acceptance of conveyance.— 
The books of a corporation are com- 
petent evidence to show the accept- 
ance of a conveyance to it. Brewer 
v. Stone, 11 Gray (Mass.) 228. 

fe] Acts of foreign corporation.— 
Under Code Civ. Proc. § 929, provid- 
ing that, where a party wishes to 
prove an act or transaction of a 
foreign corporation, its books may be 
used aS presumptive evidence, orig- 
inal books of a foreign corporation 
which have been in the custody of 
its proper officer are admissible to 
prove its corporate acts or tiransac- 
tions in an action against a trans- 
feree of stock for unpaid calls with- 
out first proving the correctness of 
each entry by the person making it. 
Sigua Iron Co. v. Brown, 171 N. Y. 
488, 64 NE 194 [aff 58 App. Div. 436, 
62 NMS) 29545 

{f] Interest of officer producing 
records.—The fact that the officer 
producing minutes of a corporation 
is interested in the action is no 
ground for excluding the minutes. 
Morgan v. Lehigh Valley Coal Co., 
215 Pa. 443, 64 A 633. 

[g] Private agreement by stock- 
holders.—The minutes of a corpora- 
tion are not evidence of an agree- 
ment alleged to have been made by 
the stockholders as individuals, and 
not intended to bind the corporation. 
Black v. Shreve, 13 N. J. Eq. 455. 

{h] Stock books.—In an action to 
determine the ownership of shares of 
corporate stock, it appeared that the 
company’s stock transfer book had 
been lost, and certain original certifi- 
cates had been returned and pasted 
in the stock certificate book, and on 
the back of each certificate was writ- 
ten a statement, in the handwriting 
of the president of the company, to 
the effect that the certificate was 
one of several assigned to him. It 
was held that such stock certificate 
book could not be regarded as a 
stock transfer book, such as was re- 
quired by statute, and which was 
made competent evidence by 
LISTS) psa o)> Cw GML ess EGE Geneva 
Mineral Spring Co. v. Steele, 111 App. 


Div. 706, 97 NYS.996. 
[i] UWse of looxe sheets.—The rec- 
ords of a stockholders’ meeting, 


made on loose sheets of paper, and 
kept in a drawer several months be- 
fore they were copied into a book 
called the ‘Record,’ are admissible, 
it not appearing that the minutes did 
not truly represent their action, nor 
that the record was not adopted by 
them, nor that there was anything 
improper in the transaction. Vawter 
v. Franklin College, 53 Ind. 88. 

[j] Notes taken to be afterward 
extended on record.—Where a clerk 
pro tempore takes brief notes of the 
proceedings of the meeting for the 
purpose of more extended record be- 
ing made therefrom and entered up- 
on the record his notes are evidence 
in the nature of a record until the 
extended record is made. Choth wz 

Amusement Co., 114 Ill. A.’ 
Waters v. Gilbert, 2 Cush. 
(Mass.) 27. 

87. U. S—Smith v. Moore, 199 
Fed. 689, 118 CCA 127; Brown v. El- 
lis, 103 Fed. 834; Hayden v. Wil- 
liam, 96) Ped: 279,.°37%-CCA 479; 
Carey v. Williams, 79 Fed. 906, 25 
CCA) 227. 

Ala.—Curtis v. Parker, 136 Ala. 
217, 33 S 935; Booth v. Dexter Steam 
Fire Engine Co., 118 Ala. 369, 24 S 
405: Semple v. Glenn. 91 Ala. 245. 6 
S 46, 9 S 265, 24 AmSR 894; Choctaw 
Bank v. Gewin, (A.) 78 S 96. 

Conn.—Fish v. Smith, 73 Cenn. 377, 
47 A 711, 84 AmSR 161. 
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corporation or its members and strangers.*§ 
Matters of private nature; against strangers. 

the absence of statute, the rule generally prevailing 

is that corporation books are not admissible in mat- 


Del.—Jefferson v. Stewart, 4 Del. 
D. C.—National Express, etc., Co. 
Morris, 15 App. 262. 

Ga. Lowry Nat. Bank v. Fickett, 
122 Ga. 489, 50 SE 396; Howard v. 
Glenn, 85 Ga. 238, 11 SH 610, 21 
AmSR 156; Brower v. Hast Rome 
Town Co., 84 Ga. 219, 10 SE 629; 
Macon, etc., R. Co. v. Vason, 57 Ga. 
314; Merchants’ Bank v. Rawls, 
Ga. 334. 

Ill.—tTrainor v. German-American 
Savings, ete., Assoc., 204 Ill. 616, 68 
NE 650 [rev 102 Ill. A. 604]; Pro- 
tection I. Ins. Co. v..) Dill, 91 TH. 
174; Peake v. Wabash R. Co., 18 Ill. 
88; Ryder v. Alton, etce., R. Co., 13 
Tll. 516; K. & L. of A. v. Weber, 101 
Ill. A. 488. 

Ind.—Vawter v. Franklin College, 
53 Ind. 88. 

Iowa.—St. Louis, 
Bakins, 30 Iowa 279. 

La.—Hatch v. New Orleans City 
Bank, 1 Rob. 470. 

Me.—Long Wharf v. Palmer, 37 Me. 
379. 

Md.—Tome v. Parkersburgh Branch 
R. Co., 39 Md. 36, 17 AmR 540. 

Mich.—Monroe v. Ft. Wayne, 
R. ie 28 Mich. 271. 

H.—White Mountains R. Co. v. 
watts 34 N. H. 124. 

N. J.—Black v. Lamb, 12 N. J. Eq. 
108. 

N. Y.—Pearsall v. Western Union 
Pel..€o., 124 N. Y. 256, 66 NE 534, 21 
AmSR 662 Whitehall First Nat. 
Bank v. Tisdale, 8S4°N. cy. 765535 Pea- 
body v. Speyers, 56 N. Y. 230; Hub- 
bell v. Meigs, 50 N. Y. 480; United 
Growers Co. v. Hisner, 22 App. Div. 
1, 47 NYS 906; Powell v. Conover, 
75 Hun 11, 26 NYS 1028; Chenango 
Bridge Co. v. Lewis, 63 "Barb. 111; 
Hamilton, ete., Plank Road Co. v. 
Rice, 7 Barb. 157; Abernathy v. Puri- 
tan Church Soc., 3 Daly 1; Highland 
Turnp. Co. v. McKean, 10 Johns. 154, 
6 AmD 324. 

Pa.—Miller v. Dilkes, 251 Pa. 44, 
95 A 935, AnnCas1917D 555; Diehl v. 
Adams County Mut. Ins. Co., 58 Pa. 
443, 98 AmD 302; Bedford R. Co. v. 


Vv. 


ete; = Co. (7 Vv. 


etc., 


Bowser, 48 Pa. 29; Bavington v. 
Pittsburgh, etc., R. Co., 34 Pa. 358; 
Graff v. Pittsburgh, etc., R. Co., 31 


Pa. 489; Davis v. Meade, 13 Serg. & 
R. 281; Com. v. Woelper, 3 Serg. & 
R. 29, 8 AmD 628; Fleming v. Wal- 
lace, 2 Yeates 120; Moore v. Rohr- 
NN eRey 30 Pa. Super. 568. 

R. I.—Woonsocket Union R. Co. v. 
Sherman, 8 R. I. 564; Olney v. Chad- 
sey, “FoR. hei224. 

W. Va.—Chesapeake, ete., R. Co. v. 
Deepwater R. Co., 57 W. Va. 641, 50 
SE 890. 


Wis.—Rogers vy. Rosenfeld, 158 
Wis. 285, 149 NW 383. 

Eng.—Hill v. Manchester, etce., 
Water Works Co., 5 B. & Ad. 866, 


27 ECL 364, 110 Reprint 1011. 

8s. U. S.—Virginia v. West Vir- 
vinia, 238 U. S. 202,:35 SCt 795, 59 L. 
ed. 1272. 

Ala.—Semple v. Glenn, 91 Ala. 245, 


6 S 46, 9 S 265, 24 AmSR 894; Duke. 


v. ‘Cahawbha Nav. Co., 10 Ala. 82, 44 
AmD 472. 

Cal.—Pauly v. Pauly, 107 Cal. 8, 
40 P 29, 48 AmSR 98; Hurwitz v. 
Gross, 5 Oal. A. 614, 91 P 109; Me- 
ridian Oil Co. v. Dunham, 5 Cal. A. 
367, 90 P 469. 

Ga.—Lowry Nat. Bank v. Fickett, 
122 Ga. 489, 50 SE 396; Schaefer v. 
Georgia R. Co., 66 Ga. 3 
goind-—Gilmore v. Merritt, 62 Ind. 

Me.—Hudson v. Carman, 41 Me. 84. 

Mich.—Grand Rapids Fourth Nat. 
ae v. Olney, 63 Mich. 58, 29 NW 

Minn.—Ludowese v. Amidon, 124 


EVIDENCE 
In 


Minn. 288, 144 NW 965. 
Mo.—Trowbridge vy. Kansas City, 
ep R. Co.j 192) MoytA.)52;0179 SW 
Nebr.—Union Pac. Lodge No. 17 A. 
O. U. W. v. Bankers’ Surety Co., 79 
Nebr. 801, 113 NW 263. 
N. J.—North River Meadow Ca. v. 
Christ Church, 22 N. J. L. 424, 153 


AmR 258; Wetherbee v. Baker, 35 
N. J. Eq. 501, 
N. C.—Buncombe Turnp. Co. v. 


McCarson, 18 N.C. 306. 

Pa.—McHose v. Wheeler, 45 Pa. 32. 

Tex.—W. R. Case & Sons Cutlery 
Co. v. Folsom, (Civ. A.) 170 SW 1066. 

W. Va.—Chesapeake, etc., R. Co. v. 
Deepwater R. Co., 57 W. Va. 641, 50 
SE 890. 

{a] MTllustration.—In a_ contro- 
versy between a private corporation 
and a stranger, after proof that cer- 
tain corporate acts were performed, 
and written memorial thereof made 
in the form of resolutions or other- 
wise, the books and records of the 
corporation are admissible to prove 
the form of such instruments. Ches- 
apeake, etc., R. Co. v. Deepwater R. 
Co., 57 W. Va. 641, 50 SE 890. 

[b] Annual reports of railroads 
required to be made on oath and 
which the state publishes as part of 
its public records, are admissible 
against the state on the question of 
value of the railroad shares.  Vir- 
ginia v. West Virginia, 238 U. S. 
202, 35 SCt 795, 59 L. ed. 1272. 

89. U. S.—Oregon, etc., R. Co. v. 
Grubissich, 206 Fed, 577, 124 CCA 
375; Harrison v. Remington Paper 
Co., 140 Fed. 885, 72 CCA 405, 3 
LRANS 954, 5 AnnCas 314 [certiorari 
den 199) Unies: 607,126) SCrrT47) 150) I: 
ed. 331]; Hayden v. Williams, 96 
Fed. 279, 37 CCA 479; Coosaw Min. 
Co. v. Carolina Min. Co., 75 Fed. 860 
{app dism 82 Fed. 1000, 27 CCA 679]; 
Darlington yv. Atlantie Trust Co., 68 
Fed. 849, 16 CCA 28. 

Ala.—Jones_ v. Florence Wesleyan 
Univ., 46 Ala. 626; Tuskaloosa v. 
Wright, 2 Port. 230. 

Conn.—Norman Printers’ Supply 
Co. v. Ford, 77 Conn. 461, 59 A 499; 
Howard Ins. COs Vie Hope Mut. Ins. 
Co., 22 Conn. 394. 
ry esas a Ws Bank v. Call, 5 Fla. 

Ga.—Lowry Nat. Bank v. Fickett, 
122 Ga. 489, 50 SE 3896; Central R., 
etc., Co. v. Skellie, 90 Ga. 694, 16 SE 
657; Hall v. Carey, 5 Ga. 239. 

Ill.— Erie, etc., Despatch v. Cecil, 
112 Ill. 180; Chase v. Sycamore, etce., 
R. Co., 38 Ill. 215; Chicago, ete, R. 
Co. v. ‘Weber, 121 Tl. A. 455 [rev on 


other grounds 219 Tll. 872, 76 NE 
489, 4 LRANS 272]. 
Ind.—Pittsbureh, ete:, Ri Coz vy. 
Noel, 77 Ind. 110; Porter County 
First Nat. Bank v. Williams, 4 Ind. 
A. 501, 31 NE 370. 
Iowa.—Heffner v. Brownell, 82 


Iowa 104, 47 NW 979. 

Kan.—Dolan vy. Wilkerson, 57 Kan. 
758, 48 P 23. 

Ky.—Shaler v. Newport Fuel Co., 
5 Ky. Op. 283. 

La.—Hineks v. 37 La. 
Ann, 484. 

Md.—Brown v. State, 64 Md. 199, 1 
A 54, 6 A 672. 

Mass.—Rhoades v. New York Cent., 
etc:, R. Co., 227 Mass. 188, 116 NE 
244; Old South Soc. v. Wainwright, 
156 Mass. 115, 30 NE 476. 

Mich.—Tioga Mfg. Co. v. Stimson, 
48 Mich. 213, 12 NW 173. 


Converse, 


Minn.—Redding v. Godwin, 44 
Minn. 355. 46 NW 563. 
Miss.—Wooten v. Mobile, etc., R. 
Co., 89 Miss! 322, 42 S131) 
etes -RatCo: 


Mo.—Cape Girardeau, 
Vv. Seek ae 58 Mo. 838. 
N. H.—South Hampton v. Fowler, 


ters of a private nature to establish or support a 
right or claim of the corporation or its members 
against a stranger,®® or even against a stockholder, 
director, or officer in relation to a matter in which 
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52 N. H. 225; Wheeler v. Walker, 45 
i. H. 355; Haynes vy. Brown, 36 N. H. 

45. 

N. J.—Garrison v. Reed, 72 A 301; 
Fleming v. Reed, 77 N. J. L. 563, 12 
A 299; Whitaker v. Miller, 63 N. J. 
L. 587, 44 A 643; North River Mead- 
ow Co. v. Christ’ Chureh, 22° Nw J. 
424, 53 AmD 258; Wetherbee v. Bak- 
er, 35 N. J. Hq. 801. 

N. Y.—Rudd v. Robinson, 126 N. Y- 
113, 26 NE 1046, 22 AmSR 816, 12 
LRA 473 [rev 54 Hun 339, 7 NYS 
535]; Thayer v. Schley, 137 App. Div. 
166, 121 NYS 1064; Legrand v. Mati- 
hattan Mercantile Assoc. 44 N. Y. 
Super. 562 [aff 80 N. Y. 638 mem]; 
Poppenhusen v. Poppenhusen, 68 
Misc. 518, 125 NYS- 269. 

N. C.—Calvert v. Alvey, 152 N. C: 
610, 68 SE 153, 136 AmSR 847; 
Smith yv. North Carolina R. Co., 68 
ee Br 107; State Bank v. Clark, 8 N. 

Oh.—Pittsburgh, etc., R. Co. v. Cun- 
nington,’ 39 Oh. St. 327; Russell v- 
Cincinnati Fourth Nat. Bank, 23 Oh. 
Cir OE NEI Saat 

Pa.—Com. v. Woelper, 3 Serge. & R. 
29, 8 AmD 628; Fleming v. Wallace, 
2 Yeates 120. 

S. C—Gaffney v. Peeler, 21 S. C. 


55. 

S. D.—Arneson v. Nerger, 34 S. D. 
201, 147 NW 982. 

Utah. —Eureka Hill Min. Co. v- 
Bullion Beck, ete., Min. Co., 32 Utah 
236, 245, 90 P 157, 125 AmSR 835. 

W. Va.—Chesapeake, etc., R. Co. v. 


Deepwater R. Co., 57 W. Va. 641, 50 
SE 890. 

Wyo.—Martin v. Union Pac. R. Co., 
1 Wyo. 143. 


Eng.—London v. Lynn, 1 H. Bl. 
214 note, 126 Reprint 123. 

“The records of a private corpora- 
tion are not competent evidence 
against third persons to establish 
their relation of stockholders to the 
corporation, or to prove other con- 
tracts between them and the cor- 
poration, in the absence of proof of 
their knowledge and assent to them.” 
Harrison v. Remington Paper Co., 
140 Fed. 385, 402, 72 CCA 405, 3 
LRANS 954, 5 AnnCas 314 [certiorari 
den 199 U. S. 607, 26 SCt 747, 50 L. 
ed. 331]. 

“They [the books] were kept by a 
private corporation, solely for its own 
purposes and in the administration 
of its internal affairs, and I do not 
think, under any rule of evidence, 
they can be competent as witnesses 
to isolated and collateral facts in a 
suit between the corporation and a 
stranger.” Eureka Hill Min. Co. v. 
Bullion Beck, ete., Min, Co., supra. 

“Books and records of a_ private 
corporation are not admissible evi- 
dence in its favor in a controversy 
between it and a stranger, respecting 
title to property or other right di- 
rectly in issue between them, to 
prove that the acts therein recited 
were performed, at the time and in 
the manner therein stated, except as 
memoranda in connection with the 
oral evidence of witnesses who testi- 
fy from their personal knowledge as 
to such transactions.” Chesapeake, 


ete., R. Co: v.. Deepwater R. Cox 
supra. 
[a]. Reason for rule—‘‘A witness 


for the corporation was allowed to 
use its private account books to sup- 
port its bill of particulars and was 
then permitted, on testifying, to 
make use of the latter as competent 
and trustworthy for the purpose of 
charging Stimson for labor and ar- 
ticles claimed to have been furnished 
by it in carrying out the contract for 
running the logs. These entries in 


the books not being shown as against 


Stimson to be rightly there, were 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the corporation and the stockholder, director, or of- 
ficer stand as strangers to each other,®® except as 
memoranda in connection with the evidence of a 
witness who has testified from personal knowl- 
There are, however, decisions in which 
corporate books or records have been admitted in 
favor of the corporation or its members as against 
strangers,°* although the books of a corporation 
cannot be admissible to prove ordinary business 
transactions except where the books of an individ- 
ual would be admissible under like cireumstances.°? 
It has also been considered that corporate books 
may be admitted to prove the claim of a creditor 
as against other creditors where it is shown that 


edge. 


purely self-made testimony and 
wholly ineffectual to help the bill of 
particulars. It was an attempt to 
prop up one broken reed with an- 
other.” Tioga Mfg. Co. v. Stimson, 
48 Mich, 213, 217, 12 NW 173. 

90. U. S—Glenn v. Liggett, 47 
Fed. 472. 

lil.—Trainor v. German-American 
cee ete., Assoc., 204 Ill. 616, 68 NE 

Mich.—Jacobs v. Morgenthaler, 149 
Mich. 1, 112 NW 492. 

F ty H.—Haynes v. Brown, 36 N. H. 

45. 

N. J.—Garrison vy. Reed, 72 A, 301; 
Fleming v. Reed, 77 N. J. L. 563, 72 
A 299. 

N. Y.—Rudd v. Robinson, 126 N. Y. 
118, 26 NE 1046, 22 AmSR 816, 12 
wine 473 [rev 54 Hun 339, 7 NYS 
535]. 

“We think it well, and moreover 
justly, settled, that the books of a 
corporation are, as to matters per- 
taining to the dealings of a corpora- 
tion with one of its members as an 
individual, not books of a public na- 
ture, and not admissible in evidence 
in a suit by the corporation against a 
member to enforce an indebtedness 
in favor of the corporation upon that 
ground, but only when brought with- 
in the rule established by the statute 
authorizing the introduction of pri- 
vate books of account in evidence.” 
Trainor v. German-American Sav., 
ete., Assoc., 204 Ill. 616, 623, 68 NE 
650 [rev 102 Ill. A. 604]. 

[a] Reason for rule.—‘After a 
careful consideration of all the cases 
which have come to our attention 
we can perceive no principle upon 
which the account books of a cor- 
poration can be evidence against a 
member of the corporation of the 
accounts and entries therein made in 
a suit brought by the corporation or 
its representatives against him to 
enforce his liability upon such ac- 
count. The officers and bookkeepers 
of a corporation are in no sense his 
agents. Individually he has no con- 
trol over their acts, and has no re- 
sponsibility therefor, and in making 
the entries they do not, in any legal 
sense, represent or bind him... . . 
It would be quite a dangerous, and 
we think startling, proposition, to 
hold that a clerk or other officer in a 


business corporation could enter 
charges in its books of account 
against a director or stockholder 


which could be proved in favor of 
the corporation by the mere produc- 
tion of the books, thus throwing up- 
on him, or his personal representa- 
tives after his death, the burden of 
explaining the entries or showing 
them to be untrue, and we believe the 
doctrine has no support in principle 
or authority. A corporation seeking 
to enforce a claim against one of its 
directors or stockholders must estab- 
lish it by the application of the same 
rules of evidence which are applied 
in an action brought by an individual 
to enforce a claim against any de- 
fendant.” Rudd v. Robinson, 126 N. 
Y. 113, 120, 26 NE 1046, 22 AmSR 
816, 12 LRA 473 [quot Trainor v. Ger- 
man-American Sav., ete., Assoc., 204 
Tl. 616, 68 NE 650 (rev 102 Ill. A. 
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604)]. 

91. Chesapeake, etc., R. Co. v. 
Deepwater R. Co,, 57 W. Va. 641, 
50 SE 890. 

$2. Cal—McLennan y. State Bank, 
87 Cals 569) 25) PV760; 

Me.—Billings v. Beggs, 114 Me. 67, 
95eAn 354, 

Mich.—Modern Match Co. v. Balti- 
more, ete., R. Co., 140 Mich. 570, 104 
NW 19; Ganther v. Jenks, '76 Mich. 
510, 43 NW 600. 

N. J.—North River Meadow Co. -v. 
Shrewsbury Christ Church, 22 N. J. 
L. 424, 53 AmD 258; Wetherbee v. 
Baker, 35 N. J. Hq. 501. 

N. Y.—Ferdinand Ehrlich v. Le- 
vine, 83 Misc. 136, 144 NYS 818. 

N. C.—Buncombe Turnp. Co. v. Mc- 
Carson, 18 N. C. 306. 

S. D.—Haley, ete., Co. v. Del Vec- 
chio, 86 S. D. 64, 158-NW 898, LRA 
1916B 631. 

{al The fact that the statute of 
limitations has apparently run 
against a counterclaim set up by a 
defendant bank against plaintiff does 
not render inadmissible the books of 
the bank containing the original en- 
tries of the transactions, as the bank 
may be able to show facts which will 
take the claim out of the operation 
of the statute. McLennan v. State 
Bank, 87 Cal’ 569; 25 e760. ous 

{b] A card index record used ina 
wholesale house to show the state of 
a customer’s account, is admissible 
in an action to recover a balance due 
on merchandise, when authenticated 
by evidence of the persons by whom 
it was kept. Haley, ete., Co. v. Del 
Vecchio, 86 S. D. 64, 153 NW 898, 
LRA1916B 631. 

93. Glenn v. Liggett, 47 Fed. 472; 
Trainor v. German-American Sav., 
etc., Assoc., 204 Ill. 616, 68 NE 650; 
Haynes vy. Brown, 36 N. H. 545; 
White Mountains R. Co. v Eastman, 
34 N. H. 124. 

Books of account generally see 
supra §§ 1034-1082. 

94. New Orleans Canal, etc., Co. 
v. Leeds, 49 La. Ann. 123, 21 S 168. 

95. Burke Electric Co. v. Pennsyl- 
vania Light, etc., Co., 61 Pa. Super. 
374. 

96. U. S.—Turnbull v. Payson, 95 
U. S. 418, 24 L. ed. 487; Bailey v. New 
York Cent. R. Co., 22 Wall. 604, 22 L. 
ed. 840; Harrison v. Remington Pa- 
per Co., 140 Fed. 385, 72 CCA 405, 3 
LRANS 954, 5 AnnCas 314 [certiorari 
den! 199" UT S21607, 26" SCt 747" 50) Tt 
ed. 381]; Glenn v. Liggett, 47 Fed. 
472. 

Ala.—Semple v. Glenn, 91 Ala. 245, 
6 S 46, 9 S 265, 24 AmSR 894; State 
Bank v. Comegys, 12 Ala. 772, 46 
AmD 278. 

Ariz.—Atchison, etc., R. Co. v. Car- 
row, 18 Ariz. 92, 156 P 965. 

Ark.—City Electric St. R. Co. v. 
First Nat: Exch. Bank, 62 Ark. 33, 34 
SW 89, 54 AmSR 282, 31 LRA 535. 

Cal.—Smith v. Woodville Cons. Sil- 
ver Min. Co., 66 Cal. 398, 5 P 688. 

Conn.—Fish v. Smith, 73 Conn. 377, 
47 A 711, 84 AmSR 161. 

Ga.—Becker v. Donalson, 138 Ga. 
634, 75 SE 1122; Lowry Nat. Bank v. 
Fickett, 122 Ga. 489, 50 SE 396; Rob- 
inson yv. Bealle, 20 Ga. 275. 


Tll.—Mandel v. Swan Land, etce., 
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they were correctly kept and the circumstances sup- 
port the entries as to their verity,°* and that, in 
an action between individuals for goods sold and 
delivered, the books of a common earrier may be 
received in evidence if they are verified on the 
stand by a superior officer of the carrier company, 
who knew them to be the books of regular entries 
kept in the course of business. 

Entries in the nature of admissions against inter- 
est in corporate books or records are competent 
as admissions of the corporation itself or of its 
members,®® and against the directors or managing | 
officers of the corporation who are presumed to 
have notice thereof.®” 


Co., 154 Ill. 177, 40 NE 462, 45 AmSR 
124, 27 LRA 313; Peake v. Wabash 
R. Co., 18 Ill. 88; Ryder vy. Alton, etc., 
R. Co., 13 Ill. 516; Plattdeutsche Grot 
Gilde, ete," v.. Ross, 317) Til Ay (24%. 
Illinois Cent. R. Co. v. Swisher, 61 
Ill. A. 611; Lake Shore, ete., R. Co. 
v. Ward, 35 Ill. A. 423 [aff 1385 Ill. 
511, 26 NE 520]. 

Ind.— Vawter v. Franklin College, 
53: Ind. 88. 

Iowa.—Cormac v. Western White 
Bronze Co., 77 Iowa 32, 41 NW 480; 
Walsh v, Aitna L. Ins. Co., 30 Iowa 
133, 6 AmR 664. 

Me.—Brackett v. Persons Un- 
known, 53 Me. 238, 87 AmD 548; 
Penobscot R. Co. v. White, 41 Me. 512, 
66 AmD 257; Penobscot R. Co. v. 
Dummer, 40 Me. 172, 63 AmD 654. 

Md.—Frank v. Morrison, 58 
423; Weber v. Fickey, 47 Md. 196. 

Mass.—Clarke v. Warwick Cycle 
Mfg. Co., 174 Mass. 434, 54 NE 887; 
Brewer v. Stone, 11 Gray 228; Hay- 
ward v. Pilgrim Soc., 21 Pick. 270. 

Mich.—Ten Eyck v. Pontiae, etce., 
R. Co., 74 Mich. 226, 41 NW 905, 16 
AmSR 633, 3 LRA 378; Kalamazoo 
Novelty Mfg. Works v. Macalister, 40 
Mich. 84; Peo. v. Oakland County 
Bank, 1 Dougl. 282. 

Miss.—Smith v. Natchez 
boat Co., 2 Miss. 479. 

Mo.—Foster v. White Cloud City 
Co., 32 Mo. 505; Lederer v. Morrow, 
132 Mo. A. 4388, 111 SW 902. 

Nebr.—Union Pac. Lodge No. 17 A. 
O. U. W. v. Bankers’ Surety Co., 79 
Nebr. 801, 113 NW 263. 

Nev.—Abernathie v. Consolidated 
Virginia Min. Co., 16 Nev. 260. 

N. H.—White Mountains R. Co. v. 
HWastman, 34 N. H. 124; Edgerley v. 
Emerson, 23 N. H. 555, 55 AmD 207; 
Haven vy. New Hampshire Insane Asy- 
lum, 13 N. H. 532, 38 AmD 512. 

N. Y.—Minor v. Crosby, 76 App. 
Div. 561, 78 NYS 594; Bedford v. 
Sherman, 68 Hun 317, 22 NYS 892; 
Leonard v. New York Cent., etc., R. 
Co., 44 N. Y. Super. 575 [aff 80 N. Y. 
659]; Abernethy v. Puritan Church 
Soc., 3 Daly 1: 

N. C.—Gwyn Harper Mfg. Co. v. 
Carolina Cent. R. Co., 128 N. C. 280, 
38 SE 894, 83 AmSR 675; Glenn y. 
Orr, 96 N. C. 413, 2 SE 5388. 

Oh.—Stillwater Turnp. Co. vy. Coo- 
ver, 25 Oh. St. 558. 

Pa.—North American Bldg. Assoc. 
v. Sutton, 35 Pa. 463, 78 AmD 349; 
Buffington v. Butler, etc., Turnp. Co., 
3 Penr. & W. 71; Com. v. Woelper, 3 
Serg. & R. 29, 8 AmD 628. 

: peas waren v. Dodson, 64 Tex. 

85. i 
Va.—Vanderwerken v. Glenn, 85 Va. 
9, 6 SE 806. 

[a] A record of a stockholders’ 
meeting is admissible as an admis- 
sion on the part of the corporation. 
Clarke v. Warwick Cycle Mfg. Co., 
174 Mass. 434, 54 NE 887. 

[b] The receiver of a railroad, 
while operating trains over the line 
of another road, was so identified in 
situation and interest with such 
other road in the movement of trains 
as to make the records kept by it 
binding upon him. Bush v. Taylor, 
136 Ark. 554, 207 SW 226. 

97. Hall v. Henderson, 126 Aka. 


Steam- 
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[$ 1096] b. Mode of Proof—(1) Showing Au- 
thenticity. In order to render the books and rec- 
ords of a corporation admissible in evidence, they 
must be duly authenticated ** and identified °° as | 
such, and it must be made to appear that they are 
the books of the corporation, kept as such by the 
proper officer, or some other person authorized in 
The secretary, or the person per- 
forming the duties of secretary, being usually the 
proper custodian of the books and records of a eor- 
poration, is generally the proper person by whom 
but authentication by 
some other officer * or even by any person who saw 
has been regarded as 
It is not sufficient to prove the book to 


his absence.! 


to prove their authenticity ;? 


the entries in question made + 
sufficient. 


449, 28 S 531, 85 AmSR 53, 61 LRA 
621. 

9g. Ala—Terry v. Birmingham 
Nat. Bank, 93 Ala. 599, 9 S 299, 30 
AmSR 87. 

Cal.—Hurwitz v. Gross, 5 Cal. A. 
614, 91 P 109. 

Conn.—Bartholomew v. Farwell, 41 
Conn. 10%. 

Ga.—Lowry Nat. Bank v. Fickett, 
i22 Ga. 489, 50 SE 396; Fraternal 
Relief Assoc. v. Edwards, 9 Ga. A. 43, 
70 SE 265. 

Ida.—Stolz v. Scott, 28 Ida. 417, 
154 P 982. ; 

Ill.—Cantwell v. Welch, 187 Ill. 
275, 58 NE 414; Mandel v. Swan 
Land, etc.,. Co:,, 154, Til: 177, 40, NE 
462, 45 AmSR 124, 27 LRA 313. 

Mich.—Monger v. New Era Assoc., 
171 Mich. 614, 626, 137 NW 631 [cit 
Cyc] (per Bird, J.). ; 

Miss.—Llinois Cent. R. Co. v. But- 
terfield: Lumber Co., 95 Miss. 357, 49 
S 179; Smith v. Natchez Steamboat 
Co., 2 Miss. 479. 

Mo.—Trowbridge v. Kansas City, 
ete:,, Re Co.,.0192 Mo.rAy 5251179, (SW 
Chis 

N. J.—Eastern Div. General Pro- 
prietors v. Force, 72 N. J. Hq. 56, 68 
A 914. 

N. Y.—St. Stanislaus Church v. 
Verein, 31 App. Div. 133, 52 NYS 922 
{aff 164 N. Y. 606 mem, 58 NE 1086 
mem]; Matter of Mandelbaum, 80 
Mise. 475, 141 NYS 319; Shelby v. 
New York Steam Co., 121 NYS 619; 
Highland Turnp. Co. v. McKean, 10 
Johns. 154, 6 AmD 324. 

Pa.—Burke Electric Co. 
sylvania Light, etce., Co., 
Super. 374. 

Va.—Vanderwerken v. Glenn, 85 Va. 
9, 6 SE 806; Lewis v. Glenn, 84 Va. 
947, 6 SE 866. 

{a] Entry in handwriting of sec- 
retary not essential.—Minutes of di- 
rector’s meetings may be read in evi- 
dence, if duly authenticated, although 
not entered in the handwriting of the 
secretary. United Growers Co. Vv. 
Hisner, 22 App. Div. 1, 47 NYS 906. 

[b] Corporate seal.—The original 
books of a corporation are evidence, 
although the common seal is not at- 
tached thereto. Fleming v. Wallace, 
2 Yeates (Pa.) 120, 

98. Colo.—Le Master v. Peo., 54 
Colo. 416, 131 P 269. 

Ga.—Fraternal Relief Assoc. v. Ed- 
wards, 9 Ga. A. 43, 70 SE 265. 

Ill.— Nichols v. Cunningham’s Est., 
181 Ill. A. 190. 

Iowa.—Wright v. Farmers’ Mut. 
Live-Stock Ins. Assoc., 96 Iowa 360, 


v. Penn- 
6. Bae 


65 NW 308. 
Mont.—McConnell vy. Combination 
Min:, ete... Co. 30! Mont.,, 239, w76e:P 


194, 104 AmSR 708. 

1. Colo.—Expansion Gold Min., ete., 
Co. v. Campbell, 62 Colo. 410, 163 P 
9268; Union Gold Min. Co. v. Rocky 
Mountain Nat. Bank, 2 Colo. 565. 

Ga.—Lowry Nat. Bank vy. Fickett, 


122 Ga. 489, 50 SE 396; Bridges v. 
Southern Bell Tel., ete., Co., 15 Ga. 
A. 291, 82 SE 925; Fraternal Relief 


Assoc. v. Edwards, 9 Ga. A. 48, 70 
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SE 265. 
lil.—Trainor vy. German-American 
Sav., etc., Assoc., 204 Ill. 616, 68 NE 
650; Clark v. Lee, 205 Ill. A. 1. 
Iowa.—Ney v. Eastern Iowa Tel. 
Co., 162 Iowa 525, 144 NW _ 383; 
Wright v. Farmers’ Mut. Live-Stock 


Ins. Assoc., 96 Iowa 360, 65 NW 308; 
St. Louis, etc., R. Co. v. Eakins, 30 
Iowa 279. 


Me.—Whitman v. Granite Church, 
24 Me. 236. 
Md.—State v. Trimbel, 104 Md. 317, 
64 A 1026. 
65 Mich. 


Mich.—Brown vy. Dibbel, 
520, 32 NW 656. 

Miss.—Smith v. Natchez Steamboat 
Co., 2 Miss. 479. 


Mont.—McConnell vy. Combination 
Mins, fete.» Coss 30) Montz 239) 07.6 Pb 
194, 104 AmSR 708. 


Nebr.—Yonda v. Royal Neighbors 
gs America, 96 Nebr. 730, 148 NW 
6. 
‘ nN H.—Haynes v. Brown, 36 N. H. 
45. 

N. Y.—Highland Turnp. v. Mc- 
Kean, 1 10 Johns. 154, 6 AmD 324. 

N. C.—Glenn v. Orr, 96 Ne C., 418, 
2 SE 538. 

Pa.-—Pittsburg Coal Co. v. Fosten, 
59 Pa. 365. 

R. I.—Hayes v. Kenyon, 7 R. I. 136. 
W. Va.—Chesapeake, etc., R. Co. v. 
Deepwater R. Co., 57 W. Va. 641, 50 
SE_ 890. 

Eng.—Rex v. Mothersell, Str. 93, 

Golden Giant 


93 Keprint 405. 
B. 
Mines, iD Ba Cry Les 


C.—Claudet v. 
Ltd., 

2. Bridges v. Southern Bell. Tel., 
ete:, (Co.,.1 59 Ga. A, 291, 82, SE 925; 
Fraternal Relief Assoc. v. Edwards, 
9 Ga. A. 48, 70 SE 265; Stebbins v. 
Merritt, 10 Cush. (Mass.) 27; Syuchar 
v. Workingmen’s Co-op. Assoc., 14 
Mise. 10, 85 NYS 124; North Ameri- 


can Bldg. Assoc. v. Sutton, 35 Pa. 
463, 78 AmD 349. 
[al Interest.—The secretary may 


authenticate the books although he 
is. a member of the corporation and 
interested in the suit in which the 
books are sought to be used. Steb- 
bins v, Merritt, 10 Cush. (Mass.) 27; 
Wiggin v. First Freewill Baptist 
Church, 8 Metc. (Mass.) 301. 

{b] Authentication by secretary 
sufficient.—The receipt book of a 
corporation containing entries of pay- 
ments by a member and proved by 
the secretary is evidence against the 
company without producing the of- 
ficer by whom they were counter- 
signed. North America Bldg. Assoc. 
v. Sutton, 35 Pa. 463, 78 AmD 349. 

[c] Dispute as to custody.— 
Where the minute book of a cor- 
poration was never in possession of 
the person who was secretary at the 
time of the trial of an action against 
it, but plaintiff in introducing it 
showed that there was a dispute as 
to who was the lawful custodian, and 
defendant did not deny the existence 


of the dispute, and no person denied | 


the fact that the book was the min- 
ute book of defendant company, it 
was admissible in evidence. Wyss- 
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be in the handwriting of a person who is stated in 
the book itself to be the secretary, but who is not 
otherwise shown to be the proper officer to make or 
keep the record.® 


Copies. In some states statutes 


have been enacted rendering copies of corporate ree- 
ords admissible, when properly authenticated, with 
the same effect as the originals,® and it has been 
considered that, 
provision, copies of the articles of incorporation or 
by-laws or acts and proceedings generally of a cor- 
poration, if duly authenticated, may be received in 
evidence without requiring the production of the 
originals before the court.’ 

6. Books and Records of Unincorpo- 


even apart from: any statutory 


Thalman v. Beaver Valley Brewing 
Co,,, 229 -Ba.1189, 68 A: 18%. 

8. Illinois Conference Evangelical 
Assoc. of North America v. Plagge, 
177 Ill. 431;°638 NE 76, 69 AmSR 252 
[aff 76 Ill A. 468] (identification by 
witness who was treasurer and mem- 
ber of board of trustees). 

4 St. Lawrence Mut. Ins. 
Paige, al} AllicnCNeey.) 74305 

5 Highland Turnp. v. McKean, 10 
Johns. (N. Y.) 154, 16 AmD 324. 

6. Cal—Nixon v. Goodwin, 3 Cal. 
A. 358, 85 P 169. 

Ga.—Maynard v. Interstate Bldg., 
etc., Assoc., 112 Ga. 443, 37 SE 741. 

Ill.— Chicago, etc., R. Co. v. Weber, 
219 Ill. 372, 76 NE 489, 4 LRANS 
272; Cantwell v. Welch, 187 Ill. 275, 
58 NE 414; Mandel v. Swan Land, 
etc., Co., 154 Ill. 177, 40 NE 462, 45 
AmSR 124, 27 LRA 3138; Chicago, etc., 
R. Co. v. Weber, 121 Ill. A. 455 [rev 


Cos Nz 


on other grounds 219 Ill. 372, 76 NE 
489, 4 LRANS 272]; Cantwell v. 
nae Blidg., etc., Union, 88 Ill. 


247 [aff 187 Ili. 275, 58 NE 414]. 


Epnreec tees Tribe Bia Jeiaeers 
Kraft, 183 Ind. 427, 109 NE 403; 
ren v. Enterprise Ins. Co., 45 Ind. 

La.—Interstate Trust, ete. Co. v. 
Powell. Bros., etc., Co., 126 La, 22, 
52 S 179. 

Tenn.—Cape v. K. & L. of A., 


(Ch. A.) 61 SW 1068. 

[a] The effect of such a statute 
is to make the copies original, and 
not secondary, evidence. Chicago, 
etc., R. Co. v. Weber, 219 Ill. 372, 76 
NE 489, 4 LRANS 272. 

[b] The corporate seal must be 
attached to a copy of a resolution of 


the corporation. Interstate Trust, 
ete; TCO.~ Vic Powell. Bros, etes Coy 
126 La._22,.52 S 179. 


[ec] Books of account.—Burn Rev. 
St. (1901) § 474, providing that sworn 
copies of the acts and proceedings of 
corporations shall be received in evi- 
dence in all cases where the original 
would be evidence, does not authorize 
the contents of the books of account 
of a building and loan association to 
be proved by the affidavit of the sec- 
retary, in an action by the associa- 
tion to foreclose a mortgage, for the 
purpose of showing the state of the 
members’ account. Coppes v. Union 
Nat. Sav. Loan Assoc., (Ind. A.) 67 
NE. (1022.4. 69 iN Bs 1025704 Git 
does not seem to have been in- 
tended by the Legislature, by this 
provision, to provide that the con- 
tents of the books of account of a 
private corporation may be used in 
evidence in a manner different from 
that in which the contents of such 
books of natural persons may be 
used’’). 

7. U. S—Zimmerman vy. Masonic 
Aid Assoc., 75 Fed. 236 [app dism 
90 Fed. 832, 32 CCA 618]. 

Ala——Henderson  v. Montgomery 
Bank, 11 Ala. 855. 

Cal.—Purser v. Eagle Lake Land. 
ete, Co. Calyi39) 43.e 523% 

Colo.—Palmer y. Ruland, 28 
65, 62 P 841. 


Colo. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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rated Associations. 


and records of corporations.?° 


Iowa.—Geddes v. McElroy, 171 
Iowa 638, 154 NW 320. 

La.—tInterstate Trust, ete., Co. v. 
Powell ,Bros., etce.; Co.,.126 La... 22, 
Zostog 5 19) Feit. Cyc. 

Mass.—Hallowell, ete, Bank v. 


Hamlin, 14 Mass. 178. 

Mo.—Lederer v. Morrow, 132 Mo. A. 
438, 111 SW 902. 

N. H.—Whitehouse y. Bickford, 29 
Now 47-1, 

N. C.—Barcello v. Hapgood, 118 
N. C. 712, 24 SE 124. 

[a] MDlustration—A copy of the 
record of the votes of the proprietors 
of common and undivided lands in 
New Hampshire duly certified by the 
clerk of said corporation, is admis- 
sible as evidence thereof. White- 
house v. Bickford, 29 N. H. 471. 

[b] Certified copies.—(1) A reso- 
lution of the stockholders or di- 
rectors of a corporation certified by 
the secretary to be a genuine extract 
from the corporate minutes or rec- 
ords and authenticated by the cor- 
porate seal is prima facie the act of 
the corporation and is admissible in 
evidence as Such. Purser v. Hagle 
Mand etornCo,, slit: Calis d39, 43n P 
523; Barcello v. Hapgood, 118 N. C. 
712, 24 SE 124. But compare Hallo- 
well, etc., Bank v. Howard, 14 Mass. 

181 (holding that a secretary of a 
banking corporation is not a certify- 
ing officer, it appearing moreover 
that no such officer was created by 
the act of incorporation). C2 eA 
copy certified by a stranger should 
be excluded. Miller v. Johnston, 71 
Ark. 174, 72 SW 371. 
- [ce] Sworn copies.—(1) Copies of 
the acts and proceedings of corpora- 
tions verified by the oath of the 
proper officer are admissible. Brown 
v. Ellis, 103 Fed. 834; Henderson v. 
Montgomery Bank, 11 Ala. 855; Ide 
v. Pierce, 134 Mass. 260; Hallowell, 
ete., Bank v. Hamlin, 14 Mass. 178. 
(2) Where it appeared that the sec- 
retary of a political convention had 
lost the original minutes and was 
unable to find them, and the copy of 
the minutes offered in evidence was 
according to the testimony of the 
secretary complete as to a question 
of adjournment, concerning which it 
was offered, it should have been re- 
ceived in evidence. Palmer v. Ru- 
land, 28 Colo. 65, 02 P 841. 

{[d] Examined copies of the books 
of an incorporated bank are inad- 
missible in evidence against any 
other than the bank without proof 
being first made as to who made the 
entries in the book, and the proper 
witnesses to make such proof are 
the clerks by whom the entries were 
made, if to be found within the juris- 
diction of the court, but if dead or 
out of the jurisdiction of the court, 
proof may be made of their hand- 
writing. Gochenauer v. Good, 3 
Penn. & W. (Pa.) 274; Ridgway v. 
Farmers’ Bank, 12 Serg. & R. (Pa.) 
256, 14 AmD 681. ‘ 

[e] Printed copies.—-(1) In a suit 
on a benefit certificate issued by an 
incorporated fraternal order, plain- 
tiff’s declaration averred generally 
the performance of all conditions 
precedent to recovery, and defend- 
ant’s pleading specified compliance 
with a law of the order, alleged to 
have been enacted after the issuing 
of the certificate as a condition prece- 
dent, the performance of which iit 
intended to contest. It was held that 
such enactment could not be proved 
by the testimony of a member of the 
order that a printed book produced 
by him, in which such law was in- 


The books and records of un- 
incorporated associations are subject to the same 
rules as apply to corporate books and records with 
respect to admissibility,’ and are therefore compe- 
tent to prove its existence and organization and 
corporate acts and proceedings generally.® 
must be proved in the same manner as the books 
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Church registers 


They | therein.1! 
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[§ 1099] 7. Church Registers and Certificates. 


and certificates, kept or issued by 


a clergyman or other proper officer, such as regis- 
ters of birth, marriages, or deaths, are regarded 
as competent evidence of the facts properly recited 
So baptismal registers or certificates are 
admissible to show the fact, and the date and place, 


of baptism,’? but not to prove other facts, for ex- 


cluded, contained the laws of the or- | 
der in force at a date stated. Her- 
man v. Supreme Lodge K. of P., 66 
N. J. L. 77, 48 A 1000 [dist Schubert 
Lodge No. 118 K. of P. v. Schubert 
Kranken Untersturzen Verein, 56 N. 
J. Eq. 78, 38 A 347]. (2) The Tennes- 
see code, which provides that in ac- 
tions between corporations and their 
stockholders a copy of the proceed- 
ings of the board of directors and 
ee subscription and other books of 
the company, certified by the secre- 
tary under the corporate seal, shall 
be evidence, applies to actions by the 
beneficiaries of a benefit insurance 
certificate against a benefit society; 
and hence a printed copy of the con- 
Stitution and by-laws of such organi- 
zation should not be received in evi- 
dence in such an action, as it is not 
the best evidence. Page v. K. & L. 
of A., (Tenn. Ch, A.) 61 SW 1068. 
(3) But it has been held that the by- 
laws of an insurance company are 
sufficiently proved by printed copies 
attached to a policy of insurance and 
referred to by the policy and made a 
part of it to make them admissible 
where there is evidence to prove the 
policy. Atlantic Mut. F. Ins. Co. v. 
Sanders, 36 N. H. 252. 

8. Sharon First Baptist Church v. 


Harper, 191 Mass. 196, 77 NE 778. 

9. D. C.—Bradford v. National 
Ben. Assoc., 26 App. 268. 

Mass. — Sharon First Baptist 
Church v. Harper, 191 Mass. 196, 77 
NE 778. 

Nebr.—Union Pac. Lodge No. 17 A. 
O. U. W. v. Bankers’ Surety Co., 79 
Nebr. 801, 113 NW 263. 

60 Pa. 


Pa.—Siglar. v. 
Super. 431. 

Vt.—Tarbell v. Gifford, 82 Vt. 222, 
72 A 921, 17 AnnCas 1143. 

[a] Rule applied.—‘‘For the pur- 
pose of showing the original organi- 
zation of the voluntary society as 
well as its action when contemplat- 
ing the purchase of the lot now in 


Ivancho, 


controversy, and the erection of the 
house of worship, the entries shown 
on the record book of the society 
were admissible. This body having 
for the limited purpose given to it 
by statute the power to acquire real 
and other property possessed the im- 
plied correlative right inherent in a 
duly organized corporation to show 
by its records, the authentication of 
which does not appear to have been 
questioned, not only its organization, 
but the vote taken to purchase the 
land and erect the building.” Sharon 
First Baptist Church v. Harper, 191 
Mass. 196, 207, 77 NE 778. 

[b] The constitution of an unin- 
corporated society is admissible in 
evidence as a record of the society 
although not recorded in its books. 
Tarbell v. Gifford, 82 Vt. 222, 72 A 
921, 17 AnnCas 1143. 

10. Yonda v. Royal Neighbors of 
America, 96 Nebr. 730, 148 NW 926. 
See supra § 1096, infra § 1099. 


lake U. S.—Blackburn vy. Craw- 
fords, 3 Wall. 175, 18 L. ed. 186. 
Conn.—Eva’s App., 104 A 238, 


Ill.—Lunger y. Sechrest, 186 I. 
ALR5 21% 

La.—Sittler v. Grimes, 3 La. A. 
(Orleans) 363. 

Mo.—State v. Hamilton, 263 Mo. 


294, 172 SW 593. 
N 


Tex.—Overall v. Armstrong, (Civ. 
A.) 25 SW 440. 
Que.—Chiniquy v. Begin, 24 Que. 


K. B. 294, 24 DomLR 687 [rev 20 
DomLR 347], 

[a] This rule is applied where the 
cases involves an issue as to: (1) 
Pedigree. Layton vy. Kraft, 111 App. 
Div. 842, 98 NYS 72, 18 NYAnnCas 
228. (2) Heirship. Lunger v. Sech- 
rest, 186 Ill. A. 521 (marriage cer- 
tificate). 

{b] Failure to state full name.— 
A church register, although it does 
not state the full name of’'a person 
about whom there is a dispute, is 
admissible with evidence to identify 
the person mentioned therein. Over- 
all _v. Armstrong, (Tex. Civ. A.) 25 
SW 440. 

[ec] Difference in names.—‘‘When 
by the custom of a religious society 
a register of baptisms and burials 
is kept, and a duly-verified copy of 
the same is offered in evidence to 
establish that a child registered as 
having been buried at a certain time 
is the same one that was registered 
as having been baptized at an earlier 
time, and which shows that the en- 
tries of baptism and burial were 
made in different names, its admis- 
sion, without further evidence tend- 
ing to show that they were one and 
the same person, is error.”’ Meconce 
v. Mower, 37 Kan. 298, 15 P 155. 

[d] Mistake in names»—Where 
the record of births made by a clerk 
of a church corporation contained 
a mistake as to the maiden name of 
the mother, it being spelled Bokee, 
Boekee, Bohea, Bockee, and the name 
of the father was given as Hyer 
or Hyer, the mistakes did not ren- 
der the records inadmissible on the 
issue of pedigree. Layton v. Kraft, 
111 App. Div. 842, 98 NYS 72, 18 
NYAnnCas 228. 

[e] Prima facie evidence of birth 
is furnished by the certificate of a 
pastor. Chiniquy v. Begin, 24 Que, 

. B. 294, 24 DomLR 687 [rev 20 
DomLR 347]. 

{f] Foreign records.—Copies of 
church records of a foreign country 
showing the baptism, marriage, and 
death which are duly certified to by 
the proper officials of their eountry 
and are accompanied with the cer- 
tificate of the resident consul of the 
United States certifying to the gen- 
uineness of the signatures of the 
certifying officers, and that under the 
law of that country they are author- 
ized to execute such acts, are suffi- 
ciently authenticated to be admit- 
ted in evidence. Sittler v. Grimes, 
3 La. A, (Orleans) 363. 

[g] On the other hand it has 
been held that a certificate of fact 
made by a clerk of a religious cor- 
poration cannot be received as evi- 
dence of the facts stated. Oakes v. 
Hill, 14 Pick. (Mass.) 442; Tessmann 
v. Supreme Commandery U. F.,, 103 
Mich. 185, 61 NW 261. 

[h] When births are required to 
be recorded, a certificate issued by 
a parish priest is not admissible. Ex 
p. Carreras, 7 Porto Rico 151. 

Admissibility of church registers 
as public records see supra § 915. 

12. U. S.—Blackburn v. Craw- 
ford, 3 Wall. 175, 18 L. ed. 186. 


. Y—Maxwell v. Chapman, 8 Conn.—Eva’s App. 104 A _ 238; 
Barb. 579; Matter of Greco, 90 Misc. | Huntly vy. Compstock, 2 Root 99. 
241, 154 NYS 306. Md.—Weaver y. Leiman, 52 Md. 
Philippine.—U. S. v. De Vera, 28 | 708. 
Philippine 105. Mass.—Kennedy v. Doyle, 10 Allen 
Porto Rico.—Aguayo y. Garcia, 2 | 161. 
Porto Rico 263. Mich.—Durfee y. Abbott, 61 Mich. 
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ample, the date or birth of the child,'® except, of 
course, that it was born before the baptism,’* the 


age of the child,'® or that it was 
lawful child of the parents,'® when 
in issue. 

[§ 1100] 8. Hospital Records. 
of statute, hospital records are as a 


not invariably,1® held not admissible as evidence of 
Such records are some- 


the facts stated therein. 
times made evidence by statute.'® 
[§ 1101] 9. Records of Secret 


general rule the records of a masonic lodge or other 
secret society which are not required by law to be 
kept are inadmissible, unless brought within some 
exception to the hearsay rule, to prove facts, such 
as the age of a member, which are susceptible of 


proof in the ordinary way.?° But 


held competent when offered to show the actions 


of the body itself, although the 
appear to have been incorporated.?? 


471, 28 NW 6521. 

N. Y.—Clark v. St. James’ Church 
Soc., 21 Hun 95; Matter of Greco, 90 
Misc. 241, 154 NYS 306. 

Man.— Sutherland y. Young, 1 Man. 


38. 
13... Ill—Peo. v. Cassidy, 283 Ill. 
898, 119: NE 279. j 
Mich.—Durfee v. Abbott, 61 Mich. 
Vv. 


1, 28 NW 621. 
e Manteuffel, 51 
Minn, 185, 53 NW 541. 


Minn.—Houlton 

N. M.—Berry v: Hull, 6 N. M. 643, 
30 P 936. 

N, Y.—Kabok v. Phenix Mut. L. 
ins. Co., 4 NYS 718. 

Wis.—Lambrecht vy. Holsaple, 164 
Wis. 465, 160 NW 168; Herman v. 
Mason, 37 Wis. 273. 

14. See cases supra note 13. 

[a] An alteration in a baptismal 
registry, by erasing the word ‘‘nat- 
ural” and writing over it the word 
‘legitimate’ has no effect in prevent- 
ing the registry from being used to 
establish the’ period of birth, al- 
though the alteration is not account- 
ed for, Fletcher v. Cavalier, 4 La, 267. 

15. Baldwin v. Salgado, (Tex. Civ. 
A.) 1385 SW. 608. 

[a] Where there is other evidence 
tending to fix the age of the child at 
the time of baptism, the date of bap- 
tism, as proved by the entry, may be 
material and competent. Whitcher 
v. McLaughlin, 115 Mass. 167. 

* 16, Blackburn v. Crawfords, 3 
Wall..(U. S.) 175, 18 L. ed. 186. 

17. U. S.—Baird v. Reilly, 92 Fed. 
884, 35 CCA 78. 

_Cal.—In re Everts, 163 Cal. 449, 
125 P 1058. 3 

Conn.—Jordan v. Apter, 105 A 620. 

Ky.—National L., Ins. (Coiilv. 
Cox, 174 Ky. 683, 

Md.—State v. Trimble, 104 
317, 64 A 1026. 

Mass.—Delaney v. Framingham 
Gas, etc., Co., 202 Mass. 359, 88 NE 
773; Cashin v. New York, ete. R. 
Co., 185 Mass. 543, 70 NE 930. Con- 
tra Townsend v. Pepperell, 99 Mass. 40. 

N. J.—State v. Shapiro, 89 N. J. 
L. 319, 98 A 487, 

N. Y.—Meyer v. Nassau Electric 
R. Co., 152 App. Div. 709, 137 NYS 
529; Levy v. J, L. Mott Iron Works, 
143 App. Div. 7, 127 NYS 506; Grie- 
bel v. Brooklyn Heights R. Co., 95 
App. Div. 214, 88 NYS 767 [aff 184 
N. Y. 528 mem, 76 NE 1096 mem]; 
Kemp v. Metropolitan St. R. Co., 94 
App. Div. 322, 88 NYS 1; Matter of 
Hock, 74 Misc, 15, 129 NYS 196. 

Pa.—Harkness vy. Swissvale, 238 
Pa. 544, 86 A 478. 

Vt.—Osborne y. Grand Trunk R. 
Core Vt. 104, 88 A 512, AnnCas1916 

Que.—Canadian Pac. R. Co. v. 
Quinn, 22 Que. K. B. 428, 11 DomLR 
600, 19 RevdeJur 543. 
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baptized as the 
these facts are 


missible.?4 
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cies.”° 


In the absence 


rule,” although 11. 


Societies. As a 
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they have been 


society did not 


fa] Thus in an action for personal 
injuries, a “hospital temperature 
chart,’ known in the hospital as 
“bedside notes,” taken by the physi- 
cian on plaintiff's being admitted to 
the hospital, is inadmissible as evi- 
dence of the facts stated therein. 
Griebel v. Brooklyn Heights R. Co., 
95 App. Div. 214, 88 NYS 767 [aff 
184 N. Y. 528 mem, 76 NE 1096 mem]. 

{b] Lack of authentication.—The 
records of a hospital, made in part 
by a physician who has no recol- 
lection of the case, and in part by 
others, not produced, cannot be re- 
ceived in evidence, there being noth- 
ing to show that the entries therein 
are true. Levy v. J. L. Mott Iron 
Works, 143 App. Div. 7, 127 NYS 506. 

[c] Records made by others than 
those examining the patient are in- 
admissible. Meyer v. Nassau EHlec- 
CHC Re COn hos PADD. Dll. LOOtere G 
NYS 529: 

{d] Narrative.—In a will contest, 
the records of and a commitment 
to a private insane asylum were in- 
admissible, so far as they were nar- 
ratives of past events and conclu- 
sions, as distinguished from state- 
ments of facts and opinions, In re 
Barney, 174 NYS 242. 

18. Barfield v. South Highlands 
Infirmary, 191 Ala. 553, -68 S. 30, 
AnnCasi1916C 1907; Ribas vy. Revere 
Rubber Co:, Ry a) sol AU 5s: 

[a] As foundation for an expert 
opinion as to mental condition such 
a record has been received. Town- 
send v. Pepperell, 99 Mass. 40. 

{b] The entries must be made 

contemporaneously with the facts to 
which they relate. Ribas v. Revere 
Rubber Co., (R. I.) 91 A 58. 
_ 19. Raymond v.: Flint, 225 Mass. 
521, 114 NE 811; Delaney vy. Fram- 
ingham Gas, etc., Co., 202 Mass. 
359, 88 NE 773. 

20. Connecticut Mut, L. Ins. Co, v. 
Schwenk, 94 U. S. 593, 24 L. ed. 294. 

21. Howard v. Russell, 75 Tex. 
171, 12 SW 525; Leach v. Dodson, 
64 Tex. 185; Wiener v. Zweib, (Tex. 
Civ. A.) 128 SW 699. 

22. Latham y. State, (Tex. Cr.) 
172. SW) 79%. 

23. James y. Conklin, 158 Ill. A.640. 

24. Peo. v. McKeown, 171 Ill. A. 
146, 147 (‘The entry on the register, 
while it might be used to refresh his 
memory, if he had first testifled that 
the entry when made was correct and 
that he did not remember the date 
without the memorandum, yet it was 
not competent evidence either of the 
facts therein recited or in corrobora- 
tion of his testimony’’). 


25. Mercantile agencies generally 
ey Mercantile Agencies [27  Cye 


26. Ala.—Richardson y. Stringfel- 
low, 100 Ala. 416, 14 S 283. 
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Hotel Registers. Hotel registers 


have been held to be admissible in evidence,?? as 
for instance to show where a person was on a par- 
ticular day,?* although there is authority for the 
view that an entry on a hotel register is not ad- 


Reports of Mercantile Agen- 


The commercial ‘‘ratings’’ or other facts 
reported by a commercial agency are not admis- 
sible in evidence against third persons who did not 
in any way participate in making or publishing the 


Log Books. A ship’s log book is 


by act of congress made legal prima facie evidence 
in proef of desertion.27. But apart from statute the 
rule has been laid down that the log book is not 
proof per se of the facts therein stated,?* at least 
where it is sought to be used in behalf of those by 
whom the entries were made,?® although there are 


Ill.—Henderson y. Miiler, 86 Ill. 


A, 232 


Ky.—Marx v. Hardy, 78 SW 864, 
1105, 25 KyL 1770, 1909. 
Mo.—Blake v. Meadows, 225 Mo. 
1, 123 SW 868, 30 LRANS 1, 
Oh.—Cook v. Peurhyn Slate Co.,, 
36 Oh. St. 135, 38 AmR 568. 
Tex.—Baker v. Ashe, 80 Tex. 356, 


16 SW 386; Frank v. J. S. Brown 
Hardware Co., 10 Tex, Civ. A. 439, 
31 SW 64. 

27. Jones v. The Phoenix, 18 F. 


Cas. No. 7,489, 1 Pet. Adm. 201; 
Worth v. Mumford, 1 Hilt. (N. Y.) 1. 

[a] Compliance with statute nec- 
essary.—(1) The entry must be a 
full compliance with the statute. 
Clutman v, Tunison, 5 F. Cas. No. 
2,907, 1 Sumn. 373; Worth v. Mum- 
ford, 1 Bite (Ne Y)22i 12) "An ens 
try that the seamen named “aban- 
doned the ship” is not sufficient; that 
the seamen left the vessel without 
leave must be distinctly entered as 
a fact. Worth v. Mumford, supra. 
(3) It must appear that the entry 
was made on the day of the deser- 
tion. Clutman vy. Tunison, supra; 
The Pheebe v. Dignum, 19 F. Cas. No. 
£1110) +8 Wash ‘CO 48: 

{b] Written entries by the captain 
in &® memoranduin book made a month 
afterward from alleged contempora- 
neous entries in pencil, erased, are 
not entitled as evidence ta the weight 
of a log book properly kept, or of 
written contemporaneous entries. 
Brink v. Lyons, 18 Fed. 605. 

U.* 8.) v.. Gibert, 25" Re Cas? 
T5204 ay SUM. 298 Se ve 
Sharp, 27 F. Cas. No. 16,264, Pet. C. 


C. 118; Worth y. Mumford, 1 Hilt. 
(N. Y.) 1; Carreron vy. Rich, 39 S. 
Cen wo0 eu, be TAN Te ce 


[a] Inspection by adverse party.— 
It is doubtful if the mere inspection 
of a ship’s log book by the adverse 
party against whom it is produced 
and sought to be used renders it com- 
petent evidence for the party who 
made it. Worrall v. Davis Coal, 
etc., Co., 113 Fed. 549 [aff 122 Fed. 
436, 58 CCA 418]. 

{b] Log books inadmissible to 
show time of salling.—U. S. v. 
Gibert, 25 F. Cas. No. 15,204, 2 Sumn. 
19. But see infra note 39. 

[c] Rule of admiseibility gov- 
erned by lex fori.—The admissibility 
or competency of evidence in a legal 
proceeding pertains to the remedy, 
and is governed by the lex fori, and 
therefore a clause in the British. 
shipping act of 1854, making certain 
entries in the official log book com- 
petent evidence in all courts, does 
not make them so in the courts of 
any other country. The City of Car- 
lisle, 39 Fed. 807, 5 LRA 52. 

29. U.S. v. Gibert, 25 F. Cas. No. 
15,204, 2 Sumn. 19. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ind 
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cases in which a log book has been received;*° and 
it seems clear that such a book may be used as 
evidence against those who were concerned in writ- 
ing it or in directing what should be contained 
A distinction has been made resting on 
the duty of the captain to enter certain matters; 
the log book being regarded as legal evidence of 
matters which the captain is required by law to 
enter therein, but not as to other matters which 
are entered without any legal duty to enter them.®? 


therein.’ 


[§ 1105] 13. Marine Protests. 


master of a vessel are usually regarded as not ad-= 


missible in evidence, as proof of 


30. See cases infra this note. 

[a] Illustrations —(1) The log 
books of a vessel are admissible in 
evidence in a collision suit, when 
called for by the other party on 
cross-examination of opposing wit- 
nesses, and when the testimony is 
more intelligible by a reference to 
the books. The Kentucky, 148 Fed. 
500. (2) A log book may be given 
in evidence in proof that bills of 
lading had been made out from it. 
U. S. v. Mitchell, 26 F. Cas. No. 
155792-.2). Wash, C, C, 95.5 °-¢3), The 
log book of a vessel is admissible as 
evidence of the time of her arrival 
at, and departure from, a_ port. 
Smallwood v. Mitchell, 3 N. C. 145; 
D’Israeli v. Jowett, 1 Esp. 427. 

[b] Entry in log book referred to 
in deposition—An entry in a _ log 
book was received in evidence where 
it appeared that it had been referred 
to in a deposition affirming the truth 
of the entries. Falconer v. Hanson, 
1 Campb. 171. 

31. U. S. v. Gibert, 25 F. Cas. No. 
15,204, 2 Sumn., 19. 

32. Dechene v. Canadian Pac. R. 
Co., 47 Que. Super. 431 (entries as to 
atmospheric and meteorological vari- 
ations indicating bad weather and 
tempests not receivable). 

. U. S—Hand vy. The Elvira, 11 
F. Cas. No. 6,015, Gilp. 60; Merri- 
man v. The May Queen, 17 F. Cas. 
No. 9,481, Newb. Adm. 464. 
Conn.—Hempstead y. Bird, 1 Day 
91. "e 
Ga.—Straffin v. Newell, T. U. P. 
Charlt. 224. 

La.—Peck v. Gale, 3 La. 320. 

Md.—Patterson v. Maryland Ins. 
Con as. Harrse Gir. (1, -1o7 es Amp 


419. : . 

N. C.—Cunningham v. Butler, 3 
INoCins 92. 

Ss. C.—Cudworth v. South Carolina 
Ins. Co., ‘88 -S. C. L. 416, 55 AmD 
692. 

Tenn.—Doherty v. Farris, 2 Yerg. 
73. 

Eng.—Christian v. Coombe, 2 Esp. 
489; Betsey v. Caines, 2 Hagg. Adm. 
28. 

“This protest is not to be consid- 
ered as a deposition de bene esse. 
It differs in two essential particu- 
lars, for first, depositions de bene 
esse are taken by some Court, or by 
an express authority derived there- 
from, or under our Acts of Assem- 
bly to perpetuate evidence; and sec- 
ondly, they. are always taken upon 
notice given to the adverse party, if 
practicable. By the law of mer- 
chants, the captain must protest, on 
arriving at a port, against damages 
happening in a voyage thereto, but 
such protest is not evidence to 
charge the underwriters upon their 
policy. It is to protect the captain 
from his liability, and in such cases 
some others of the crew must join 
in the protest; and the reason is, 
that the captain may thus _ perpetu- 
ate the evidence which may be neces- 
sary to exonerate him from personal 
responsibility, as the crew, being 
persons of no fixed residence, and 
liable to more than ordinary casual- 
ties, their testimony is therefore 
more necessary to be taken, and is 
more liable to be lost. As to using 
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[§ 1106] 
General. 


14. 
Protests of the 
the facts stated 


this protest as prima facie evidence 
only, it is equally as objectionable 
as if used as positive proof. For 
the purpose for which it was pro- 
duced in the case, as in all others, 
throws the onus probandi upon the 
adverse person, and therefore, if al- 
lowed as evidence on that score, it 
established the cause of action un- 
less contradicted. For prima facie 
evidence is sufficient, if not destroyed 
by other proof, as a note is prima 
facie evidence of a _ consideration, 
and throws the onus probandi on 
the opposite party.’ Patterson v. 
Maryland Ins. Co., 3 Harr. & J. (Md.) 
71, 75, 5 AmD 419. 

34. Peck v. Gale, 3 La. 320. 

35. Nixon v. Long, 1 Dall. (Pa.) 6, 
1 L. ed. 13. See also Richette v. 
Stewart, 1 Dall. (Pa.) 317, 1 L. ed. 
154 (where, although the protest was 
rejected, the action of the court ap- 
pears to have been based upon the 
ground that it had not been made at 
the proper time). 


386. Sampson v. Johnson, 21 F. 

eid No}; 12,2881 2o9Cranch, (C.C: 
37. Hempstead vy. Bird, 1 Day 
(Conn.) 91. 

38. Merriman vy. The May Queen, 
17 F. Cas. No. 9,481, Newb. Adm. 
ace Atkins v. BElwell, 45 N. Y. 
753, 


. 89. Ala.—Miller v. McGuire, 80 S 
433; Coleman y. Coleman, 73 8 473; 
Southern States F., ete., Ins. Co. v. 
De Long, 178 Ala. 110, 59:.S 61; Wefel 
v. Stillman, 151 Ala. 249, 44 S 203; 
Mobile, ete., R. Co. v. Jay, 65 Ala. 
113. 

Colo.—Nitro Powder Co. v. Kearns, 
50 Colo. 1, 114 P 3896; Colonial Se- 
curity Co. v. Larson, 47 Colo. 25, 


105 P 861. 

Ga.—Peyton v. McMillan, 145 Ga. 
179, 88 SE 937; Walls v. Atlanta 
Newspaper Union, 141 Ga. 594, 81 
SE 866; Hill v. Reynolds, 19 Ga. A. 
334, 91 SE 434; Dawson Paper Pecan 
Co. y. Montezuma Fertilizer Co., (A.) 
90 SE 984. 

Ill.—Johnson v. Morgan, 198 M11. 
A. 350; Swan y. Lathe, 186 Ill. A. 
244, 

La.—State v. Johnson, 125 La. 347, 
51 S 289. 

Mass.—Kumin v. Fine, 229 Mass. 
75, 118 NE 187; Percy v. Bibber, 134 
Mass. 404. 

Mich.—Conger v. Hall, 158 Mich. 
447, 122 NW 1073. 

Miss.—Baldridge v. Stribling, 101 
Miss. 666, 57 S 658. 

Mo.—Brown y. State Bank, 2 Mo. 
191; Schmidt v. Lightner, 185 Mo. A. 
546, 172 SW 483; Oak Lawn Sugar 
Co, v. Sparks Bros. Mule Co., 159 
Mo. A. 496, 141 SW 698. ' 

Mont.—Uihlein v. Caplice Com- 
Co., 39 Mont. 327, 102 P 


Aulabaugh, 83 


mercial 
564. 

Nebr.—Helwig_v. 
Nebr. 542, 120 NW 162. 

N. Y.—Turteltaub v. Lauria, 172 
NYS 148. : 

N. C.—Rheinstein Dry Goods Co. 
vy McDougall, 149 N. C. 252, 62 SE 
1085. 

Pa.—Tranter Mfg. Co. v. Blaney, 
67 Pa. Super. 378. 

S. C—Raysdale v. Southern R. Co., 
72 S. GC. 120, 51° SH 540. 
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therein, on behalf of the master or of the owners,%? 
except, it has been held, after the death of the per-. 
son by whom the protest was made;** although 
there are cases in which such protests have been 
received *° in corroboration of the testimony of the 
master,®* or merely to prove that the protest was 
made.*? Such a protest is clearly admissible against 
the master or the owners of the vessel.3§ 


Letters and Telegrams—a. In 


The general principles of evidence in re- 
spect to relevancy and competency are applicable 
of course to letters and telegrams.*® 
may be embraced in letters or telegrams constitut- 


A contract 


Tex.—Coleman vy. Colgate, 69 Tex.. 
88, 6 SW 553; Curtsinger v. Mc- 
Gown, 4u(Civ. 14 Au) 149;2 SiwWiee c03s 
Schauer v. Von Schauer, (Ciy. A.) 
138 SW 145; Wells v. Bilkiss, (Civ. 
A.) 136 SW 798; Pitzer v. Decker, 
(Civ. A.) 185 SW 161; Johnson v. 
Bost 66 Tex. Civ. A. 11, 120 SW 

Utah.—State v. Blake, 36 Utah 
605, 105 P 910. 

Va.—Smith v. Stanley, 114 Va. 117, 
75 SE 742. 


Wash.—Vittucci Co. y. Canadian 


Eee: R. Co., 102 Wash. 686, 174 P 
[a] A letter, forming a part of a 


correspondence between the parties 
to an action concerning the ques- 
tion at issue, is admissible, it stand- 
ing on the footing of a conversation 
between the parties. Frame y. Ore- 
gon Liquor Co., 48 Or. 272, 85 P 1009, 
86 P 791. 

[b] In trespass to try title, where 
defendant claims under an outstand- 
ing title founded on certain trans- 
fers of a land certificate which were 
found among the papers of a de- 
ceased surveyor of the county in 
which the land is situated, a letter 
written by the transfereé of the cer- 
tificate to the surveyor, stating that 
he _ inclosed the certificate for rec- 
ord, etc., is admissible on the ques- 
tion of proper custody of the trans- 
fers, and also as to the filling in of 
the transfers with the name of the 
transferee, they having been left 
blank when executed. Ward v. 
Cameron, (Tex. , Civ. A,), 76) .SW. 

-[{c] Correspondence between at.- 
torneys.—In an action on a fire in- 
surance policy letters, between at- 
torneys for plaintiff and defendant 
relating to the contentions of the 
respective parties for and against 
the payment of loss have been held 
inadmissible, because the reasons set 
forth therein might have been orally 
argued by counsel, and the facts to 
which the letters related could have 


been shown by witnesses. Dakin v. 
Queen City F. Ins. Co., 59 Or. 269; 
117_ BP) A419: 

{d] Letter by third person at 


party’s request. — A presumption 
against a writer arising from letters 
proved to be written by him cannot 
be rebutted by showing letters writ- 
ten to the same addressee by other 
persons acting under his advice or 
at his requ2st, since this in effect 
would permit a defendant to make 
evidence in his own behalf. Lewis v. 
Post, 1 Ala. ‘ 

fe] Iu Porto Rico “an unverified 
letter is not generally evidence, al- 
though it may be when properly ad- 
mitted in the absence of a valid 
objection. There are only three 
methods of taking the testimony of 
a witness on the trial of a case in 
this Island, to wit: 1. By affidavit; 
2. By deposition; 3. By oral exami- 


nation. See sec. 123 of the Law of 
Evidence. A witness cannot testify 
by letter.” Peo. v. Fajardo, 18 Porto 
Rico 452, 453. 


General rule as to inadmissibility 
of unsworn written statements see 
supra § 168. 

Written declarations in course of 
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ing a correspondence between the parties,*® and 
such correspondence is admissible for the purpose 
of proving the contract and its terms and condi- 
tions,*! or letters or telegrams may be so connected 
with, and related to, an oral or written contract * 
or other transaction 42 as to become a part of the 
res geste and be admissible as such. 


pusiness or performance of duty see 
Supra § 223. 

Written hearsay see supra § 168. 

Written statement as to pedigree 
see supra § 244. 

40. See Contracts § 126. 

41. U. S.—Rucabada v. Longpre, 
239 Fed. 291, 152 CCA 279; J. S. Top- 
pan Co. v. McLaughlin, 120 Fed. 
‘705. 

Ala.—Wefel v. Stillman, 151 Ala. 
249, 44 S 203; Strong v. Catlin, 37 
Ala. 706. . 

Conn.—Sears v. Howe, 80 Conn. 
414, 68 A 983, 12 AnnCas 809. 

Ind.—Thames L. & T. Co. v. Be- 
ville, 100 Ind. 309. 

Kan.—Gulliford v. McQuillen, 75 
Kan. 454, 89 P 927. 

Md.—Stoddert v. Tuck, 5 Md. 18. 
.  Mass.—Merrifield v. Robbins, 8 
Gray 150. 

Mich.—Shaw v. Davis, 7 Mich. 318. 

Minn.—Sanborn y. Nockin, 20 Minn. 


oe 

Mo.—Taylor v. The Robert Camp- 
bell, 20 Mo. 254. 

N. Y.—Momeyer v. New Jersey 


Sheep, etc., Co., 20 NYS 814. 
Or.—Overbeck v. Roberts, 49 Or. 
SoS ts Se 
S. C.—Bray v. Kress, 96 SE 135. 


Tex.—Tinsley v. Dowell, (Civ. A.) 
24 SW 928. 

Wash.—Stern v. Daniel, 47 Wash. 
96, 91 P 552. 


{a] A letter written by a third 
person (1) and referred to in another 
Jetter relied on as containing the 
contract is,admissible. Parrish v. 
Bradley, 73 Mich. 610, 41 NW 818. 
(2) A letter to plaintiff from his 
agent, containing a proposition from 
defendant, in connection with evi- 
dence that it stated the proposition 
as made by defendant, and was sent 
at his request, and was acted on by 


acceptance, is competent to prove 
the proposition accepted. Sherman 
vy. Robertson, 88 Hun 40, 34 NYS 


275. (3) When one who is sued in- 
dividually defends on the ground 
that the contract sued on was made 
with him as agent-of another, a let- 
ter from his principal to defendant, 
written after the contract was made, 
and showing a ratification of it by 
the principal, is admissible evidence 
for defendant. Waring v. Moseley, 


22 Ala. 667. 

42. U. S—dAllaun vy. Glen Brook 
Coal Co.,' 227 Fed. 835, 142 CCA 
359 


Ark.—Walnut Ridge Mercantile Co. 
v. Cohn, 79 Ark. 338, 96 SW 413. 

Ill.— Johnson v. Creamery Package 
Mfg. Co., 202 Ill. A. 263. 

Iowa.—Crane v. Malony, 
39. 

Ky.—Kessler v. Ellis, 87 SW 798, 
27 KyL 1042. 

Mass.—New England Mar. Ins. Co. 
vo De Wolt., 8 o Pick. 56; "lewis: “v. 
Gray, 1 Mass. 297, 2 AmD 21. 

Mich.—lIllinois Roofing, ete., Co. v. 
Aerial Advertising Co., 142 Mich. 698, 
106 NW 274; Sweetzer v. Mead, 5 
Mich. 107. 

Mo.—Hammond y. Beeson, 112 Mo. 
190, 20 Sw 474, 15 SW 1000. 

Mont.—Uihlein v. Caplice Commer- 
cial Co., 39 Mont. 327, 102 P 564. 
pare H.—Merrill v. Downs, 41 N. H. 

Okl.—Keel v. New York L. Ins. 
Co. 20, Ok 195894) PMT 7 

S. C.—Spellman v. Richmond, ete., 
Re Cos 85sec) 4755614 (SH S947 28 
AmSR 858. 

[a] Such letters may show: (1) 
The capacity in which a party con- 


39 Iowa 


EVIDENCE 


A letter or 


tracted. Allaun v. Glen Brook Coal 
Co,, 227 Fed. 835, 142 CCA 359. (2) 
The consideration. Stallings v. Car- 
penter, 162 Ky. 711, 172 SW 1068. 

{b] setters held inadmissible as 
part of the res gestz.—A letter by 
a party rehearsing his understanding 
of the agreement long after it was 
made is inadmissible as a part of 
the res geste. Clarkson v. Kerber, 
84 tll. A. 658; Hodgkins vy. Chappell, 
128 Mass. 197; Hammond y. Beeson, 
112 Mo. 190, 20 SW 474; Farrington 
Ve Hayes,e6a (Vita Lose 25a 1091, 

43. Ala.—Gaither v. Phillips, 75 
Ss Aan Coleman v. Coleman, 73 S 
473. 

Cal.—Hinton y. Welch, 177 P 282. 

Ga.—Brock v. Wildey, 132 Ga, 19, 
63 SE 794; Oglesby v. South Georgia 
Grocery) Co:;, 18 Ga. A, 401; 89 SH 


436. 

Hip anise v. Johnson, 200 Ill. A. 
La.—Dowden v. Dowden, 119 la. 

325, 44 SH 115. 


Me.—Purinton y. Purinton, 101 Me. 
250, 638 A 925, 115 AmSR 309, 8 
AnnCas 205. 

Mass.—Beacon Motor Car Co. v. 


Shadman,: 226 Mass. 570, 116 NE 
559; *sLewiston: ‘Trust, ete, | Conv. 
Shackford, 213 Mass. 432, 100 NE 


828, 

N. J.—Clark y. Clark, 87 N. J. Eq. 
504, 101 A 300. 

N. Y.—Monroe Bank y. Culver, 2 
Hill 531. 

Pa.—Hichenhofer vy. Philadelphia, 
248 Pa. 365, 93 A i065. 

Porto Rico.—Welch vy. Central San 
oa tetobals Inc., 7 Porto Rico Fed. 

S. C.—Mims v. Western Union Tel. 
Co., 82 8. C. 247, 64 SE 236. 

Tex.—American Surety Co. v. 
Camp, (Civ. A.) 202 SW 798; Schauer 
ee Schauer, (Civ. A.) 138 SW 

“So far as these dealings consisted 
of letters between Waldron and her- 
self, she could put these letters in 
evidence, not as tending to prove the 
truth of any narrative of past events 
therein contained, but as themselves 
constituting a part of the transac- 
tion to be examined and showing the 
influences under which she had acted. 
It was not necessary to prove that 
such letters had been brought home 
to the plaintiff or its agents; for 
they were not to operate as admis- 
sions of the plaintiff, but simply to 
make plain as far as they could the 
circumstances and the inducements 
under which She gave the notes in 
question.” Lewiston Trust, ete., Co. 
v. Shackford, 213 Mass. 432, 434, 100 
NE 828. 

[a] A letter accompanying a note 
and stating the purpose for which 
the latter is sent is admissible as 
part of the res geste. Crary v. Pol- 
lard, 14 Allen (Mass.) 284; Monroe 
Bank: vai@ulverj2 HaillaGNeey.)i ood. 

{b] Correspondence conducted by 
one codefendant with the approval 
of the other is admissible against 
both. Peyton v. McMillan, 145 Ga. 
179, 88 SH 937. 

{e] Letters sioned by corporate 
officers as individuals may be re- 
ceived against the corporation. 
Welch vy. Central Sand _ Cristobal, 
Inc., 7 Porto Rico Fed. 280. 

[d] Contents of letter—‘“A letter 
is the very best evidence of the 
fact that it contains certain reci- 
tals, and this is all that the said 
letter has been offered for in this 
case. The fact that the letter was 
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telegram is, as a general rule, inadmissible in favor 
of the writer or sender ‘+ especially if addressed 
to a third person with whom the adverse party is in 
no wise connected,** for the reason that such a let- 
ter is in the nature of a self serving declaration ;*® 
nor is a letter from a third person admissible in 
behalf of the addressee,*? unless it is in the nature 


written by the husband, and the fur- 
ther fact that it was not written for 
the purpose of being used as evi- 
dence in this case, but represents the 
true and real sentiments which ani- 
mated the writer, all this is proved 
by the other evidence in the case. 
The wife is shown to have received 
the letter, and the letter is offered 
for the sole purpose of showing that 
it contained certain expressions. 
These expressions are verbal acts on 
the part of the husband, and may be 
proved just as a blow or any other 
cruel treatment on his part might be 
proved. The question is not as to 
whether what is said in the letter is 
true (to prove which the letter might 
be inadmissible), but whether the 
letter just as it stands was written 


to the wife by the husband.” Dow- 
den v.-Dowden, i119 La. 325, 330; 
44 $ 115. 


[e] A postal card is within the 
rule, Eichenhofer v. Philadelphia, 
248,0Pa. 365,293 A: 1065, 

44, Wynkoop -v. Shoemaker, 37 
App. (D. C.) 258; Missouri, ete. R. 
Co. v. Want, (Tex. Civ. A.) 179 SW 
903; Curtsinger v. McGown, (Tex. 
Civ. A.) 149. SW..303- 

[a] Illustration.—In an action for 
attorney’s services, a letter written 
by plaintiff to defendant, contain- 
ing a statement of disbursements 
and of the value of plaintiff’s serv- 
ices, is inadmissible. Curtsinger v. 
McGown, (Tex. Civ. A.) 149 SW 303. 

45. U. S.—Varley Duplex Magnet 
Co. v. Ostheimer, 159 Fed. 655, 86 
CGA” $233 

Md.—Whiteford v. Burckmyer, 1 
Gill 127, 39 AmD 640. 

Mass.—Gould v. Wells Bros. Co., 
217 Mass. 544, 105 NE 374; Snow v. 
Warner, 10 Metc. 132, 43 AmD 417. 

Minn.—Houde y. Tolman, 42 Minn. 
522, 44 NW 879. 

Mo.—J. K. Armsby Co. v. Eckerly, 
42 Mo. A. 299. 

N. C.—Higgins v. North Carolina 


RaCoyno2eNeie.- 470: 
N. D.—Messersmith vy. Supreme 
pee KS By Sl UNe Ds 163snd bomen 


Or.—Hannan v. Greenfield, 36 Or. 
97,58 P 888. 

S. C.—Mitchell v. Cleveland, 76 
S. C. 432,67 SE. 33. 

Tex.—Dewees vy. Bluntzer, 70 Tex. 
406, 7 SW 820. 

46. Wynkoop v. Shoemaker, 37 
App -GDs.@))s 258. 

47. Insurance Co. of North 
America v. Guardiola, 129 U. S, 642, 
9 SCt 425, 32 L. ed. 802; U. S. Ex- 
press Co. v. Long, 105 Ark. 130, 150 
SW 576; Chelsea Cong. Ohab Shalom 
v. Hathaway, 216 Mass, 539, 104 NB 
379; Keller v. Faickney, 42 Tex. 
Civ. A. 483, 94 SW 103. 

{a] Dlustration—A letter writ- 
ten by the architect to the president 
of the owner of a building, stating 
that the contractor had _ stopped 
work, is not admissible as a certifi- 
cate by the architect, under a provi- 
sion of the contract authorizing him 
to certify that the contractor had 
failed to prosecute the work with 
diligence. Chelsea Cong. Ohab 
Shalom v. Hathaway, 216 Mass. 539, 
104 NE 379. 

{[b] etters containing mere re- 
ports from agents to their princi- 
pals are incompetent to prove the 
facts recited in the letters against 
third persons in the _ principal’s 
favor. Insurance Co. of North 
America v. Guardiola, 129 U. S. 642, 
9 SCt 425, 32 L. ed. 802. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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of a verbal act relevant and material to the con- 
But a letter or telegram may be admis- 
sible as containing an admission by the person by 
whom or under whose direction it is written,*® even 
though it was addressed to a third person and not 
A letter calling for an an- 
swer°®' may be admissible against the addressee 
where he fails to reply,®? or replies only in part.®* 
So a letter or telegram may be admitted as eévi- 
dence of a notice or demand,°** a denial of liability,®° 
cancellation of a contract,5* a refusal to rescind a 
contract,°7 an attempt to corrupt a witness,°8 the 
whereabouts of the writer at a particular time,®® 
the pendency of certain negotiations,°° knowledge 
of a particular matter,®1 or the existence of a par- 
ticular intention on the part of the writer at the 
In an action for attorney’s serv- 
ices, letters written by plaintiff to defendant, con- 
taining counsel and advice to her, are admissible.*? 


troversy.*§ 


to the adverse party.°° 


time of writing.°? 


48. Newman v. Tarwater, (Tex. 
Civ. A.) 159 SW 495. 
{a] Mlustration—A letter from 
insurance company canceling a 
policy for failure to pay the pre- 
mium, which was shown to the 
agent who had accepted a note for 
the premium and agreed to pay the 
amount to the company, was admis- 
sible in evidence against him in an 
action against him by the policy- 
holder for damages. Newman sv. 
Tarwater, (Tex. Civ. A.) 159 SW 495. 
49. U. S.—Chiarello Bros. Co. v. 
Pederson, 242 Fed. 482, 155 CCA 
258; Farnsworth v. Nevada Co., 102 
Fed. 578, 42 CCA 509; U. S. v. Dun- 
bar, 60 Fed. 75 patie 56, USS. a857 
15*SCt 325, 39D: ed.390)]. 
Ala.—Burton v. State, 107 Ala. 108, 
18 S 284. ‘ 
Ariz.—Costello v. Graham, 9 Ariz. 
257,80) P 336. 


an 


Cal.—Ryland v. Heney, 52 P 1132, 
130 "Cal. (426, .62°°P* 616: 
Conn.—Deep River Nat. SBank’s 


App., 73 Conn. 341, 47 A 675. 

Ga.—Knowles v. Williams, 
316. 

Ill.—Freet v. American Electrical 
Supply Co., 257 Ill. 248, 100 NE 933; 
Dick v. Zimmerman, 207 Ill. 636, 69 
NE 754 [aff 105 Ill. A. 615]; Holley 
v. Knapp, 45 Ill. A. 372. 

Kan.—-Hubbard v. Cheney, 96 Kan. 
222, 91 P 793, 123 AmSR 129. 

Ky.—Stricklin v. Com., 83 Ky. 566. 

Mass.—-Com. v. Hayden, 163 Mass. 
453, 40 NE 846, 47 AmSR 468, 28 
LRA 318; Com. v. Jeffries, 7 Allen 
548, 83 AmD 712; Merrifield v. Rob- 
bins, 8 Gray 150. 

N. Y.—White v. McNulty, 164 N. Y. 
582, 58 NE 1694 [aff 26 App. Div. 173, 
49 NYS 903]; Maddock v. Root, 72 
Hun 98, 25 NYS 396 [aff 150 N. Y. 
561 mem, 44 NE 1125 mem]. 

N. C.—State v. Corpening, 157 
NIG) 621, 73 ‘SH 214938 “ERANS 
1130. 


Pa.—Commercial Bank v. Wood, 7 
Watts & S. 9. 

Wash.—Stern vy. Daniel, 47 Wash. 
$6. $I P5552. 

Wis.—Griffin, ete., Co. v. Joannes, 
80 Wis. 601, 50 NW 785. 


62 Ga. 


Eng.—Rex v. Derrington, 2 C. & 
P. 418, 12 ECL 650. 

Ont.—Queen y. Attwood, 20 Ont. 
574. 


See also supra §§ 340, 341. 

[a] Threatening letter.—A letter 
threatening to kill deceased and -his 
brother, purporting to have Deen 
written to the latter by defend 
which appears to have been inten Cd 
for them both, and which sphidetin ay 
has admitted to the brother that 
wrote, is properly admitted, ie 
cially as against a general objection. 
Westbrook y. Peo., 126 Ill. 81, 18 
NE 304. 

{[b] Marking a letter with the 
words “without prejudice” does not 
necessarily exclude 


it from being! 


EVIDENCE 


not proposed to 
or to read it.°* 
[§ 1107] b. 


letters.®8 


[§ 1108] c. 


given in evidence against the writer; 
the letter is to be excluded if the 
writer is in dispute or negotiation 
with another and is offering terms 
without prejudice for the settlement 
of the dispute or negotiation, but to 
determine whether these conditions 
exist the trial judge may look at the 
letter marked ‘without prejudice.” 
Ottawa Bank v. Stamco Ltd. 22 
DomLR 679, 8 WestWkly 574 [dist 
In re Daintrey, [1893] 2 Q. B. 116]. 

50. Beecher v. Pettee, 40 Mich. 
181; Lyle v. Higginbotham, 10 Leigh 
GC Ma.) A638 

51. See Thomas v. Gage, 141 
N. Y. 506, 36 NE 385 (holding that 
one to whom a letter is written may 
remain silent when there is no duty 
to speak, and in such a case silence 
does not operate as an admission of 
the matters to which the letter re- 


lates). 

52. Whitaker v. White, 69 Hun 
258, 23 NYS 487. 

53. Emanuel v. U. S., 196 Fed. 


317, 116 CCA 137; Beach v. Travelers’ 
Ins. Co., 73 Conn. 118, 46 A 867. 

54. U. S.—Struthers v. Drexel, 122 
US) 487, WaSCr L2935 30S Ly edssV21 6. 


Ill.— Morehouse y. Terrill, 111 Ill. 
A. 460. 

Mich.—Illinois Roofing, etc., Co. v. 
Aerial Advertising Co., 142 Mich. 
698, 106 NW 274. 

Miss.—Swann vy. West, 41 Miss. 
104. 


Mont.—Sandeen y. Russell Lumber 
€oz,, 45) Mont. 2738, 122 PB. 913; 
N. H.—Merrill v. Downs, 41 N. H. 


72. 

N. C.—Higgins v. North Carolina 
RAMCON -S2LUNNGC.L 470. 

Or.—Barton y. Rose, 48 Or. 235, 
85 P 1009. 

Porto Rico—Hermida y. Gestera, 23 


Porto Rico 


Tex.—West Lumber Co. v. C. R. 
Cummings Export Co., (Civ. A.) 196 
Sw 546. 

W. Va.—Hubbard y. Equitable L. 
Assur. Soc., 81 W. Va. 6638, 95 SH 
811. 

[a] Only for this purpose can a 


letter be admitted. Schwarzschild, 
etce., Co. v. Pfaelzer, 133 Ill. A. 346. 
55. Prudential Ins. Co. yv.- Devoe, 
98 Md. 584, 56 A 809. 
56. Cristall v. Gerst, 169 NYS 64. 
57. Swann v. West, 41 Miss. 104. 
58. Stevenson vy. Avery Coal, etc., 
Co., 143 Ill. A. 397, 400 (‘During the 
trial appellant produced a witness 
who ‘identified a letter, apparently 
written upon a sheet of letter paper 
of one of appellee’s attorneys. At 
the top of the sheet was printed the 
business and address of the 


name, f 
attorney, and his name was signed | 
to it. The witness testified that he 


had received the letter in due course 
of mail. In the letter was a state- 
ment as follows: ‘I will also say as 
their attorney, that I will personally 
stand good for your expenses and in 
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An unsigned letter may be received in evidence ** 
where its authenticity is established,® but an anony- 
mous letter does not, it has been said, ‘‘even rise to 
the dignity of hearsay evidence,’’ 
tent for any purpose.®® 

Marginal memorandum. 
ing on the margin of a typewritten letter does not 
affect the admissibility of the letter where it is 


and is incompe- 


A memorandum in writ- 


offer the memorandum in evidence 


Parts of Letters. It has been held 


not error to admit in evidence parts of certain let- 
ters, where the addressee testified that she had de- 
stroyed the remainder because she thought them 
worthless and the opposing party did not deny the 


Admission of Correspondence in 


Entirety. Where one party introduces in evidence 
part of a correspondence, the other party is entitled 


case we win I wil see that you are 
well paid for your time and trouble.’ 
Appellant offered this letter in evi- 
dence, under the rule that any prop- 
er evidence tending to prove that 
a party or his agent had attempted 
to suborn or corrupt a witness may 
be given against him. To the intro- 
duction of this letter counsel for 
appellee objected, the court sustained 
the objection, and excluded the let- 
ter. Upon what ground the court 
sustained the objection does not ap- 
pear, for the objection was a general 
one, and the court gave no reason in 
support of the ruling. The state- 
ment in the letter, we think, might 
well have been understood by the 
party who received it to be a direct 
offer of a contingent interest in the 
result of the suit, as an inducement 
to him to appear as a witness and 
testify favorably to appellee. We 
are of opinion that the letter tends 
to prove an attempt to corrupt the 
witness, and if it had been properly 
identified it should have been ad- 
mitted in evidence, subject, of 
course, to any proper explanation’’). 

59. Hunter vy. Hanson, 151 Ill. A. 
446, 451 (“If it was sought to prove 
appellant’s whereabouts at a par- 
ticular time by proof that a letter 
had been received from him, the let- 
ter itself with the envelope and post- 
mark would have been the best evi- 
dence of the fact’’). 

60. Gulliford v. McQuillen, 75 
Kan. 454, 89 P 927; Wallace v. Dor- 
ris, 218 Pa. 534, 67 A 858. 

61. Central Bank, ete., Co. v. Hill, 
(Tex, Civ. A.) 160 SW 1099. 

62. U. S.—New York Mut. L. Ins. 
Co.pv. Hillmonei457U2Ss 285, 12 SCt 
909, 36 L. ed. 706. 

Ga. —Anglin v. Anglin, 90 SE 73. 


Ill.—Morehouse vy. Terrill, 111 Tl. 
A. 460. 

Pa.—Wallace vy. Dorris, 218 Pa. 
534, 67 A 858. 

Ont.—Underwood v. Cox, 26 Ont. 


L. 303, 3 OntWN 765, 21 OntWR 472, 
3 OntWN 1112, 21 OntWR 757. 

68. Curtsinger v. McGown, (Tex. 
Civ. A.) 149 SW 303. 

64. Goldman v. Bashore, 80 Cal. 
146, 22 P 82; Fisher v. Carter, 178 
Towa 636, 160 NW 15; Gelder v. 
Welsh, 169 Mich. 490, 135 NW 280; 
State v. Sibley, (Mo.) 31 SW 1033. 

{a] Thus a letter unsigned and 
not indicating either the place or 
person from whom it emanated has 
been admitted upon proof that it 
was written by an attorney for the 
person sought to be bound thereby. 
Goldman v. Bashore, 80 Cal. 146, 22 


P 82: 

65. See infra § 1109. 

66. Lodge v. Hampton, 116 fil. 
Ph. hal 2 Sle 

67. State v. Hoffman, 120 La. 949, 
45S 951. 

68. Greer v. Andrew, 138 Ga. 683, 


175 SE 1050 


906 [22C.J.] 


to introduce the remainder, so far as it is rele- 
Moreover the rule has been laid down that 
a party who attempts to establish a contract by 
correspondence will not be allowed to put in evi- 
dence a letter from himself to the adverse party 
which purports on its face to answer a letter from 
the adverse party, without producing the previous 
communication, or if the previous letter is lost or 
beyond his control, without showing this fact and 
But a party may give 
in evidence against the adverse party any letters 
of the latter containing admissions material to the 
questions in issue without putting in the whole cor- 
respondence between them,’! at least where the let- 


vant.® 


then proving its contents.‘° 


69. See-supra § 163. 

70. Colo.—James v. 
P 285. ; 

Nebr.—Cady v. 


James, 170 


Travelers’ Ins. Co., 


93° Nebr. 634, 142 NW 107. 

N. D.—Guild v. More, 32 N. D. 
432, 155 NW 44. 

Pa.—Breen v. Miehle_ Printing 
Press; etc., Co., Pa. “Dist! “¥5"; 


22 Pa. Co. 275. 

S. C.—Norris v. Hartford F. Ins. 
€o., 57 S. C. 358, 35 SE 572; ; 

W. Va.—Belmont Coal Co. v. 
Richter, 31 W. Va. 858, 8 SE 609. 

[a] Dlustration.—An insurer can- 
not offer in evidence a letter writ- 
ten by its agent to plaintiff's attor- 
neys for the purpose of showing 
that there had been no waiver of a 
forfeiture of the policy, without of- 
fering all the correspondence touch- 
ing the policy. Norris v. Hartford 
F.-Ins. Co., 57 S. C. 358, 35 SE 572. 

[b] Lost letter—One of a series 
of Tetters written in a correspond- 
ence negotiating the written con- 
tract which was the subject of the 
action, in reply to one from plaintiff, 
is admissible in evidence on behalf 
of defendant, although plaintiff's 
letter is lost, plaintiff being himself 
a witness at the trial and competent 
to prove the contents of his letters. 
Newton vy. Price, 41 Ga. 186. 

[c] etter from third person, who 
is dead or out of state—Where a 
party to a suit seeks to put in as 
evidence a letter written to him by 
a person other than the opposite 
party, in reply to a letter written 
by him, it is not necessary that he 
should, before he can be allowed to 
introduce such evidence, also put in 
evidence the letter written by him- 
self, or prove its contents, when the 
person to whom it was written is 
either dead or out of the _ state. 
Hayward Rubber Co. v. Duncklee, 30 
Vt. 29. 

71. =({1l1.—Barnes v. Northern Trust 
Co., 169 Tll, 112, 48 NE 31. 


Me.—North Berwick Co. v. New 
England F. & M. Ins. Co., 52 Me. 
336, 342. 


Mass.—Stone v. Sanborn, 104 Mass. 
319, 6 AmR 238. 

N. Y.—Dainese v. Allen, 45 HowPr 
430. ° 

N. C.—State v. Corpening, 157 N. 
C. 621, 73 SE 214, 38 LRANS 1130. 

Eng.—De Medina v. Owen, 3 C. & 
K. 72; Barrymore vy. Taylor, 1 Esp. 
326. t 

“The plaintiffs were under no obli- 
gations to offer more of the letters 
of the defendant’s agent than they 
should deem conducive to their in- 
terest.” North Berwick Co. v. New 
England F. & M. Ins. Co., supra, 

72. Brayley v. Ross, 33 Iowa 505; 
New Hampshire Trust Co. v. Kors- 
meyer Plumbing, ete., Co., 57 Nebr. 
784, 78 NW 3038. 

73. Lester v. Piedmont, ete, L. 
Ins: )Co.,- 65) Ga. .4175; Raphaele® vz 
Hartman, 87 Ill. A. 634; Van Vech- 
ten v. Van Vechten, 65 Hun 215, 20 


NYS 140. 
[a] Mutilated letter.—A letter 
material to the issues written by 


EVIDENCE 


defendant, and offered in evidence by 
plaintiff, on the ground that a part 
of the letter has been cut off and 
is gone, should be received where 
defendant is asked as a witness to 
state whether the contents of the 
portion offered are in any way con- 
nected with the contents of the por- 
tion missing, and he refuses to do so. 
Van Vechten v. Van Vechten, 65 Hun 
215, 20 NYS 140. 


74, Crary v. Pollard, 14 Allen 
(Mass.) 284. 
75. Authentication and proof of 


execution generally see infra §§ 1138-— 


1163. 

76. U. S.—Sprinkle v. U. S., 150 
Fed. 56, 82 CCA 1 [certiorari den 205 
U. S. 542, 27 SCt 789, 51 L. ed. 922]; 
PE PX Ladue Tate Mfg. Co., 135 Fed. 

10. 

Ala.—Rike v. McHugh, 188 Ala. 
237, 66 S 452; Louisville, etc., R. Co. 
Vv. Britton; 149 Alawc552, 43:5S .108: 
O’Connor Min., etc., Co. v. Dickson, 
112 Ala. 304, 20 S 413; Stetson v. 
Lyons, 34 Ala. 140. 

Ark.—Taylor v. State, 113 Ark. 520, 
169 SW 341. 

Cal.—Sinclair vy. Wood, 3 Cal. 98. 

Colo.—Burnham v, Grant, 24 Colo. 
A: 131, 134 P 254. 

Conn.—Bridgeport Hardware Mfg. 
Gore. v. Bouniol, 89 Conn. 254, 93 A 

Ga.—Walls v. Atlanta Newspaper 
Union, 141 Ga. 594, 81 SE 866; Keni 
v. Wadley Southern R. Co., 136 Ga. 
857, 72 SE 413; Freeman v. Brewster, 
93 Ga. 648, 21 SE 165; Lumpkin v. 
Provident L. Assoc., Inc., 15 Ga, A. 
816, 84 SE 216. 
ne Gee eae v. Hewitt, 189 Ill. A. 

Ind.—Baltimore, ete., R. Co. v. Me- 
Whinney, 36 Ind. 436. 

Iowa.—State v. Waite, 101 Iowa 
377, 70 NW 596. 

Kan.—Clark v. Ford, 7 Kan. A, 332, 
51 P 938. 

Ky.—Donnelly v. Donnelly, 78 SW 
182, 25 KyL 1543. 

Md.—Smith v. Easton, 54 Md. 138, 

Mayoras, 


39 AmR 355. 

Mich.—Kovaes | v. 175 
Mich. 582, 141 NW 662. 

Mo.—Brown v. Massey, 138 Mo. 519, 


38 SW 939; Love v. Love, 98 Mo. A. | 


562, 73 SW 255; Fowle v. Adams Ex- 
press Co., 9 Mo. A. 572. 
Nebr.—Peycke v. Shinn, 68 Nebr. 
343, 94 NW 1385; Gartrell v. Stafford, 
12 Nebr. 545, 11 NW 732, 41 AmR 


767. 

N. Y.—wNichols v. Kingdom Iron 
Ore Co., 56 N. Y. 618; Rothchild v. 
Schwarz, 28 Misc. 521, 59 NYS 527. 

N. C—Southern L. & T. Co. v. 
Benbow, 135 N. C. 303, 47 SE 485; 
Foushee v. Owen, 122 N. C. 860, 29 
SE 770. 

Pa.—Sweeney v. Ten-Mile Oil, etc., 
Co., 130 Pa. 193, 18 A 612. 

Tex.—Quanah, etc., R. Co. v. Drum- 
mond, (Civ. A.) 147 SW 728; Newman 
v. Norris Impl. Co., (Civ. A.) 147 SW 
725; Henry v. Vaughan, 46 Tex. Civ. 
A. 531, 103 SW 192. 

Vt.—Johnson v. Bolton, 43 Vt. 303. 

Va.—Ashlock v. Com., 108 Va. 877, 
61 SE 752. 
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ter offered in evidence as an admission is fairly 
self-explanatory ;’? and it has also been considered 
that a party who introduces a letter as an admis- 
sion need not read the entire letter.*? 
admissible as evidence of notice to the adverse 
party to whom it was addressed without producing 
the letter to which it referred.” 

[§ 1109] d. Authentication “—(1) In General. 
The mere fact that a letter purports to have been 
written by the person who is claimed to be the 
writer thereof is not alone sufficient to warrant its 
reception in evidence,*® but it ts necessary that 
there shall be some other proof of its authenticity 
and genuineness.” 


A reply is 


The usual method of proving 


77. U. S.—McGowan vy. Armour, 
248 Fed. 676, 160 CCA 576; Myrick 
Vv... U.S.,..249 Wed. 1, 1347€CAU61 9; 


Ala.—Rike v. McHugh, 188 Ala. 
237, 66 S 452; Southern States F., 
etc.,, Ins. Cos vV.<. De Luong, 178 Ala: 
110, 59 S 61; Butterworth v. Cath- 
cart, 168 Ala. 262, 52 S 896; C. W. 
Zimmerman Mfg. Co. v. Dunn, 163 
Ala. 272, 50 S 906; Louisville, etc., 


R. Co. v. Britton, 149 Ala. 552, 43 S 
108; Owensboro Wagon Co. v. Hall, 
149 Alia. 210, 43 S 71; White Trunk, 
etc., Co. v. Brantley, (A.) 75 S 182. 

Ark.—Barham v. Delight Bank, 94 
Ark. 158, 126 SW 394, 27 LRANS 439. 

Cal.—Richmond Dredging Co. v. 
Atchison, etc., R. Co., 31 Cal. A. 399, 
160 P 862. 

Conn.—Bridgeport Hardware Mfg. 
om v. Bouniol, 89 Conn. 254, 93 A 

Ga.—Ginn y. Ginn, 142 Ga. 420, 83 
SE 118; Allen v. Farmers’, etc., Nat. 
Bank, 129 Ga. 748, 59 SE 813; Rome 
First Nat. Bank v. Barrett, 20 Ga. 
A. 493, 93 SE 107; Lumpkin y. Provi- 
dent Loan Soc., Inc., 15 Ga. A. 816, 
84 SE 216. 

Ill—Lewis v. New Amsterdam 
Casualty Co., 200 Ill. A. 553; Kream- 
er v. Hewitt, 189 Ill. A. 27. 

Ind.—Leslie v. Ebner, (A.) 118 NE 


829. 

Ky.—Bennett v. Com., 171 Ky. 63, 
186 SW 933. 

Mass.—Pilon v. Viger, 198 Mass. 


118, 84 NE 310, 126 AmSR 408. 

Mich.—Kovacs v. Mayoras, i75 
Mich. 582, 141 NW 662. 

Mont.—Buhler v. Loftus, 53 Mont. 
546, 165 P 601. 

N. Y.—Madden vy. Stern, 1783 NYS 
373; Scholes Co. v. Oppenheim, 136 
“pr 37; Lovett v. Gibb, 128 NYS 

N. C.—Arndt v. Jefferson Standard 
L. Ins. Co., 176 N. C. 652, 97 SE 631: 
Woody v. Carolina Spruce Co., 175 
N. C. 545, 95 SE 905. 

Okl.—Williamson vy. Davis, 177 P 
567; National Surety Co. v. Okla- 
homa, Nat.» Ib),.Ins:7Co., st65. 42 16a: 
Burke v. Smith, 57 Okl. 196, 157 P 


/51; Philadelphia Fidelity Mut. 'L. Ins. 


Co. v. Dean, 57 Okl. 84, 156 P 304; 
Comanche Mercantile Co. v. McCall 
Co., 52 Okl. 782, 153 P 675. 

Tex.—Quanah, etc., R. Co. v. Drum- 
mond, (Civ. A.) 147 SW 728: New- 
man v. Norris Impl. Co., (Civ. A.) 
147 SW 725; Henry v. Vaughn, 46 
Tex. Civ. A.<531, 103. .SiWi 192. 

Utah.—Mourdock v. Farrell, 49 Utah 
314, 163 P 1102. 

Vt.—Dana v. Nelson, 1 Aik. 252. 

Sask.—Richardson v. Ramsay, 5 
Sask. L. 110. 
_ [a] A printed circular letter is 
inadmissible in evidence where it has 
not been authenticated in any way. 
St. Louis Loan, etc., Co. v. Yantis, 
173 Ill. 321, 50 NE 807. 
Proof at hearing.—A letter 
in evidence without having 
been proved may be proved at the 
hearing. Dana v. Nelson, 1 Aik. 
GVita) 22. 

{[c] Rubber stamp signature.—In 
an action on a. note purporting to 
have been executed by the agent of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the genuineness of a letter is by proof of the hand- | of the handwriting, where the original message is 


writing ;** but other evidence may be resorted to 
Thus a letter not in the hand 
writing of the alleged sender may be looked into for 
internal evidence of the source from which it came, 
as for instance the fact that it relates to matters 
which are known only to the alleged sender.2° A 
telegram, like a letter, is not admissible in the ab- 


for this purpose.’® 


sence of proof of its authenticity 


a mortgagor, in which one of the 
matters in dispute is the authority 
of the agent, it is error to admit in 
evidence a letter, apparently written 
by the mortgagor and recognizing 
the validity of the note, and which 
is signed only by means of a rubber 
stamp, without evidence showing who 
affixed the stamp. Reynolds v. Phil- 


Re: 1 Nebr. (Unoff.) 114, 95 NW 
491. 
{d] Accounting for custody un- 


necessary.—In an action by an ad- 
ministrator on a note, letters written 
by defendant to plaintiff's decedent 
in his lifetime are competent evi- 
dence against defendant without ac- 
counting for their custody, proof of 
their genuineness being sufficient. 
Cooper v. Perry, 16 Colo. 436, 27 P 


946. 

78. U. S—McGowan v. Armour, 
248 Fed. 676, 160 CCA 576. 

Ark.—Barham v. Delight Bank, 94 
aie 158, 126 SW 394, 27 LRANS 

39. 

Ga.—Swicard v. Hooks, 85 Ga. 580, 
11 SE 863; Pearson v. McDaniel, 62 
Ga. 100. 

Me.—Abbott v. McAloon, 70 Me. 
98. 

Mo.—Sutton v. Hayden, 62 Mo, 101; 
Schmidt v. Lighter, 185 Mo. A. 546, 
172 SW 483. 

Mont.—State v. Howard, 30 Mont. 
518,57 7P 50: 

Nebr.—Burgess v. Burgess, 44 
Nebr. 16, 62 NW 242. 

Okl.—Williamson v. Davis, 177 P 
567; Philadelphia Fidelity Mut. L. 
Ins; Co. -v. Dean, 57 Okl. 84, 156: P 
304. 

Wis.—Parker v. Amazon Ins. Co., 
34 Wis. 363. 

“As a general rule, a letter that is 
offered in evidence must be authenti- 
cated by proving the genuineness of 
the signature of the writer.” Bar- 
ham y. Delight Bank, 94 Ark. 158, 
165, 126 SW 394, 27 LRANS 439. 

“Proof of handwriting is one mode 
of showing that papers are genuine 
or authorized.” Abbott v. McAloon, 
70 Me. 98, 99. 

{a] Expert proof of handwriting 
is not necessary where the letter was 
written in the regular course of busi- 


ness. Le Master v. Peo., 54 Colo. 416, 
131-P) 269: ‘ 
{b] Effect of denial of handwrit- 


ing by party charged.—Where the 
handwriting of a letter has been 
identified as that of one of the parties 
to the action, it is, if otherwise com- 
petent and relevant, admissible in 
evidence, although the signature 
thereto is denied by the party 
charged with writing it. Burgess v. 
Burgess, 44 Nebr. 16, 62 NW 242. 

[ec] When handwriting has been 
proved by the party by whom the 
letter was originally introduced, the 
letter may be used by any party 
without further proof of handwrit- 
ing. Haskit v. Elliott, 58 Ind. 493. 

79. Cal—In re ane AN Cal’: 
Unrep. Cas. 671, 36 P 1030. 

Conn.—Barber’s App., 63 Conn. 393, 
27 A 973. 22 LRA 90. 

D. C—Jones v. Cooke, 25 Ann. 524. 

Fla.—Nickles vy. State, 48 Fla. 46, 
37S, oz, 

Ga —Hollister v. Bluthenthal, 9 Ga. 
A. 176, 70 SE 970. 

Me.—Abbott v. McAloon, 70 Me. 98. 

Mo.—Havs v. General Assembly 
American Beney. Assoc., 127 Mo. A. 
195. 104 SW 1141. ; 

Okl.—Williamson v. Davis, 177 P 
567. 


either by proof 


Tex.—International Harvester Co. 
v. Campbell, 43 Tex. Civ. A. 421, 96 
SW 98. 

{a] Acting upon letters offered as 
collateral evidence.—Where letters 
are not offered in evidence to prove 
a contract or claim which constitutes 
the subject matter of the litigation, 
but are offered merely as collateral 
evidence relating to the conduct of 
the parties, the fact that they were 
received in due course of mail and 
acted on by the writer and addressee 
is sufficient proof of genuineness. 
Jone v. Cooke, 25 App. (D. C.) 524, 

{[b] Evidence held competent.— 
Where petitioner introduced evidence 
tending to show that she received at 
Buffalo a letter signed C K, contain- 
ing a railroad ticket and five dollars, 
and it was shown that the address 
of C K was at 616% N street, and 
that at about that time she borrowed 
five dollars to send, as she said, to 
her sister at Buffalo, it was held 
that petitioner might introduce from 
the book of registered letters of the 
San Francisco post office an entry 
reciting the receipt of a letter from 
C K, 616% N street, addressed to M 
R, Buffalo In re Kennedy, 4 Cal. 
Unrep: Cas. 671; 36 P&Llosor > 

{c] Inadmissible evidence,—The 
testimony of a witness that he heard 
a letter read, which letter purported 
to come from one of the selectmen 
of the defendant town, is not admis- 
sible as evidence that such letter was 
written by such selectmen. Johnson 
v. Bolton, 43 Vt. 303. 

80. Conn.—Whalen vy. Gleeson, 81 
Conn. 638, 71 A 908; Deep River Nat. 
Bank’s App., 73 Conn. 341, 47 A 675. 

Me.—Abbott v. McAloon, 70 Me. 98. 

Mich.—Peo. v. Adams, 162 Mich. 
371, 385, 127 NW 354 [cit Cyc]. 

Pa.—Com. v. Drum, 42 Pa. Super. 


156. 

S. C.—Singleton v. Bremar, 16 S. 
Co Pe 201. 

Tex,—International Harvester Co. 
v. Campbell, 43 Tex. Civ. A. 421, 96 
SW 93. 

W. Va.—Fayette Liquor Co. v. 
Jones, 75 W. Va. 119, 83 SE 726, 728 
[quot Cyc]. 

“An illiterate person can only com- 
municate by letter through the aid 
of an amanuensis. The signature 
must be that of the latter. Testi- 
mony from him that he wrote only 
what he was told to write is not the 
only means of determining that fact. 


The statements made may relate to, 


what could not have been known to 
any one but the person from whom 
the letter purports to come; or they 
may be expressed in a _ particular 
way that is peculiar to him. They 
may be put in such a form as an 
uneducated person would naturally 
use, and they may be phrased in a 
style which conclusively shows that 
the words are those of the amanuen- 
sis. If, therefore, the letter be lost 
or destroyed, proof of its contents 
may be of material importance in 
determining from whom the com- 
munication really came.” Whalen v. 
Gleeson, 81 Conn. 6388, 642, 71 A 908. 

[a] A continuous course of letters, 


|not in the alleged illiterate sender’s 


handwriting, but so related to mat- 
ters existing between him and the 
addressee as to render it improbable 
that they could be forged, may be 
admitted as internal evidence of the 
source from which they came. Fay- 
ette Liquor Co. y. Jones, 75 W. Va. 


x 


offered, or by other evidence of its genuineness.®! 

Sufficiency of proof. It is not necessary that it 
should be proved beyond a reasonable doubt that 
the letter is that of the alleged author, but evidence 
which, if uncontradicted, would satisfy a reasonable 
mind of that fact is sufficient to authorize the ad- 
mission of the letter,82 and whether a sufficient 
foundation has been laid for the admission of the 


119, 83 SE 726. 
81. U. S.—Drexel v. True, 7: Fed. 
12, 20 CCA 265. 


Ariz.mReinger vy. Besley, 16 Ariz. 
T6i) ) P4 it P™ 5 vay 
apie wey v. Havens, 40 Conn. 
Iii.—Young Vv. Peo. 221 Ti; 615 77% 
NE 536. 
deytronte Ve. Bass, 15. Ba, Ann. 


Minn.—Ikenberry v. New York L. 
Ins. Co., 134 Minn. 432, 159 NW 955; 
Adams v. Mille Lacs Lumber Co., 32 
Minn. 216, 19 NW 735; Burt.v. Wi- 
nona, ete, R. Co.,- 31’ Minn: 472,18 
NW 285, 289. 

N. C.—Blalock v. Clark, 187 N. C. 
140, 49 SE 88. 

S. D.—Emerson-Brantingham Impl. 
Co. v. Edgar, 39 S. D. 139, 1683 NW 
575; Reynolds v. Hinrichs, 16 S. D. 
602, 94 NW 694. 

W. Va.—Cobb v. Glenn Boom, etce., 
Co., 57 W. Va. 49, 49 SE 1005, 110 
AmSR 724. 

a Sy Teal v. Vachon, 5 Sask. 

[a] Identification of the signature 
on the original of a telegram is suf- 
ficient to authorize its admission, L. 
W. Hubbell Fertilizer Co. v. Jacobel- 
lis, 195 Ill. A. 410. 

{b] The receipt of a telegram in 
an agreed cipher identifies it as much 
as a proved handwriting. Oregon SS. 
Co. v. Otis, 100 N. Y. 446, 8 NE 485, 53 
AmR 221 [app dism 116 U. S. 548, 
6 SSCt S2ias eo) ae "eds one 

82. Ala.—Francis v. State, 188 
Ala. 39, 65 S 969; Union Cent. L. Ins. 
ree v. Washburn, 158 Ala. 169, 48 S 

Ark.—Taylor v. State, 113 Ark. 520, 
169 SW 341. 

Conn.—Deep River Nat. Bank’s 
App., 73 Conn. 341, 47 A 675. 

Ga.—Woodruff v. Opolinsky, 21 Ga. 
A. 666, 94 SE 809; Hollister v. Blu- 
thenthal, 9 Ga. A. 176, 70 SE 970. 
Rape ele v. Reiman, 81 Ill. A. 
Mass.—Slotnick v. Silberstein, 221 
Mass. 59, 108 NE 299. 

Mo.—Leavenworth First Nat. Bank 
eg taht 104 Mo. A. 242, 78 SW 


N. H.—Glauber Mfg. Co. v. Voter, 
70 N. H. 332, 47 A 612. 
N. Y.—Subin v. Raphael, 167 NYS 


375. 

Tex.—Galveston, ete, R. Co. v. 
Booth, (Civ. A.) 209 SW 198. 

[a] Evidence held sufficient:—(1) 


Testimony in a seduction case that 
witness addressed two letters from 
defendant to the prosecutrix; that 
witness guessed she would know de- 
fendant’s handwriting; that she had 
seen his writing; that the letters 
handed to her were written by de- 
fendant, except possibly one page; that 
she would not swear she knew de- 
fendant’s writing, and did not know 
whether the letters then in the en- 
velopes were the letters in them 
when she addressed and mailed them, 
sufficiently corroborated  identifica- 
tion by the prosecutrix to allow their 
admission. Taylor v. State, 113 Ark. 
520, 169 SW 341.. (2) Where a wit- 
ness stated that a certain paper was 
a Jetter from defendants, an objec- 
tion to the admission of the letter in 
evidence, because not sufficiently au- 
thenticated, was properly overruled, 
since it is presumed, in the absence 
of any showing to the contrary, that 
a witness speaks from knowledge, 
and that his knowledge is derived 
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evidence is a matter addressed to the discretion of 


the trial court.®% 


Where a letter purports to have been written by 
another person for the alleged sender, proof of the 
authority of the writer is necessary,** and if a let- 
ter or telegram has been admitted upon a promise 
to show authority of the writer, it should be 
stricken out where such authority is not shown.*® 

Proof of authenticity may be dispensed with 
where the letter in question has been acted on as 
genuine ;°* where there is an admission of the genu- 
ineness of the letter *’ or of the facts stated there- 
in;88 or where the letter was received in reply to 
another letter proved to have been sent.®° 
(2) Admissions of Genuineness.°° An 
admission as to a writing is like an admission of 
any other fact, and a foundation for the introduc- 


(§ 1110] 


from proper sources. Jellison v. Jel- 
lison, 70 -N. H. 633, 477A 612... (3) 
The fact that a letter from a bank 
was handed to a mortgagor by its 
authorized agent is prima facie evi- 
dence of its execution by the bank. 
Leavenworth First Nat. Bank vv. 
Wright, 104 Mo. A. 242, 78 SW 686. 
(4) The fact that letters addressed 
to a testator are found among his 
papers, with memoranda on them of 
their dates in testator’s handwriting, 
is prima facie evidence that they are 
what they purport to be, so that they 
may be admitted without proof of 
their authenticity, or that they were 
received in the regular course of 
business, where the object for which 
they are desired is to show testator’s 
mental capacity by his replies there- 
to. Barber’s App., 63 Conn. 393, 27 
A 9738, 22 LRA 90. 

33. ©. M. Bull Remedy Co. .v. 
Clark, 109 Minn. 396, 400, 124 NW 
20, 32 LRANS 519, i8 AnnCas 413 
(such discretion “was not abused in 
this case, for there was evidence 
fairly tending to establish the au- 
thenticity of the letters’). 

g4 U. S.—In re Ladue Tate Mfg. 
Co., 135 Fed. 910. 

Ala.—Cobb v. Malone, 91 Ala. 388, 
8 S 693. 

Ga.—Copeland v. Jordan, 147 Ga. 
601, 95 SE 13; Kent v. Wadley South- 
ern R. Co., 136 Ga. 857, 72 SE 413; 
Georgia Steel Co. v. White, 136 Ga. 
492, 71 SE 890. 

Ind.—Hargrove v. John, 120 Ind. 
285, 22 NE 132. 

Kan.—McGee v. Kroh, 44 Kan. 301, 
24 P 424. 


Me.—Abbott v. McAloon, 70 Me. 
Mass.—Butler vy. Price, 115 Mass. 
578. 

Minn.—Lemon v. De Wolf, 89 


Minn. 465, 95 NW 316. 

N. Y.—Easter v. New York, etc., 
Express Co., 74 Misc. 399, 132 NYS 
402; Garrett v. Locke Regulator Co., 
167 NYS 64; Wheeler, etc., Mfg. Co. 
Vv. McLaughlin, 8 NYS 95. 

Pa.—Yost v. Mensch, 141 Pa. 73, 
2A b 0; eOCOLLILV. Moore, 30 Legint 
64 


Tex.—Taylor v. State, 50 Tex. Cr. 
381, 97 SW 474. 

[a] 
to the case of a wife writing in 
her husband’s absence. Taylor v. 
State, 50 Tex. Cr. 381, 97 SW 474. 

{b] Evidence held sufficient.—(1) 
Lemon v. De Wolf, 89 Minn. 465, 95 
NW 316. (2) Upon the question 
whether an order for goods received 
by mail by plaintiff purporting to 
be signed by defendant was or was 
not either signed or authorized by 
defendant, the testimor’ of plaintiff 
that defendant previously informed 
him that he would send an order 
and that a postscript to the order 
alluded to a matter known only to 
plaintiff and defendant affords , suf- 
ficient prima facie evidence to estab- 


This rule has been applied | 
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tion of a letter or telegram may be laid by proving 


that the party against whom it is offered has ad- 


[§ 1111] 


lish the fact that it was the author- 
ized order of defendant. Abbott v. 
McAloon, 70 Me. 98. 

[c] General manager of corpora- 
tion.— A letter written in behalf of 
a corporation, and signed by a _ per- 
son admitted by it to-be its general 
manager, and which undertakes to 
bind the corporation by a contract 
which such officer had implied power 
to make, is admissible in evidence, 
in a suit against the corporation for 
a breach of the contract, over an 
objection that it is not shown that 
the person writing the letter had 
authority so to do. Raleigh, etc. R. 
Co, v. Pullman Co., 122 Ga. 700, 50 


SE 1008. 
Frorer vy. Landon, 130 Ill. A. 


85. 
93. 

86. Harrison v. U. S., 200 Fed. 
662, 19 CCA 78 (letters admissible 
as bearing upon intent of party act- 
ing on them). 

87. See infra § 1110. 

88. Spellman y. Richmond, etce., R. 
Co.,. 35°'S. ©. 475; 491, 14 SH.947; +20 
AmSR 858 (where, in an action 
against a railroad company to re- 
cover exemplary damages for eject- 
ing a passenger from its train, it ap- 
peared the the conductor refused 
to accept plaintiff's limited ticket be- 
cause of an alteration, and also that 
the ticket was extended pursuant to 
a letter written by defendant’s divi- 
sion passenger agent, and defendant, 
in its answer, admitted “that the 
time was agreed to be extended as 
alleged,” and plaintiff testified that 
he “presented this letter’ to the 
agent who made the extension, the 
letter was competent evidence and 
was admissible without proof of its 
execution). 

89. See infra § 1112. 


90. Admissions generally see 
supra §§ 323-509. 
91. U. S—Dunbar v. U. S., 156 


UneSw 85, 15) SCHIS25 2589 ae Fedir 890 
[aff 60 Fed. 75]. 

Ga.—James v. Steele, 147 Ga. 598, 
95 SHE 11. 

Ind.—Coca-Cola Bottling Co. v. In- 


ternational Filter Co., (A.) 113 NE 
ies 
eae anaes v. McAloon, 70 Me. 
Mich.—Mead v. Randall, 111 Mich. 
268, 69 NW 506. 
Mo.—Kloes v. Wurmser, 34 Mo. 


A, 453. 
N. J.z—State v. Lodico, 88 N..J. L. 
394. 95 A 626 


Okl.—MecDonald vy. State, (Cr.) 152 
P 610. 
Pa.—Aspell v. Smith, 134 Pa. 59, 


19 A 484; Overholtzer v. McMichael, 
1 OW Pat eels oe 

S. D.—Distad v. Shanklin, 15 S. D. 
507. 50 NW 151 

Tex.—Close v. 
288. 

Sask.—Richardson  y. 
Sask. L. 110. 

fa] An admission by failure to 


Judson, 34 Tex. 


Ramsay, 5 


mitted’ its genuineness,®! even though such letter is 
not in his handwriting.’? 
duces a letter which the sender admits to be genu- 
ine, such witness may testify that a second letter, 
the genuineness of which is denied, was signed in 
the same way, and came through the mails from 
the same post office as the first letter. 

(3) Letters or Telegrams Received in 
Reply. A letter received in the due course of mail 
purporting to be written by a person in answer to 
another letter proved to have been sent to him is 
prima facie genuine, and is admissible in evidence 
without proof of the handwriting or other proof 
of its authenticity,®* especially where the alleged 
writer admits that he received and replied to a let- 


Where a witness pro- 


deny (1) an allegation of the 
complaint as to the genuineness of 
the letter is sufficient to dispense 
with proof of genuineness. James 
v. Steele, 147 Ga. 598, 95 SH 11. (2) 
Letters acknowledging an indebted- 
ness and made the basis of an action 
may be read in evidence without 
proof of their execution, unless that 
fact is put in issue by the pleaa- 
ings. Close vy. Judson, 34 Tex. 288. 


92.. Dunbar. vy. U..Si~ 1560. Sr i385; 
meyer 325, 39 L. ed. 390 [aff 60 Fed. 

98. Comerer v. Patrons’ Mut. F. 
Ins, Co., 53 Pa. Super. 516. 

94, . S.—National Acc. Soc. v. 
Spiro, 78 Fed. 774, 24 CCA 334, 

Ala.—Rike v. McHugh, 188 Ala. 
237, 66 S 452; Central of Georgia 
R. Co. vv. Malone, 165 Ala.” 4:32, 152 
S 730; Louisville, ete, R. Co. v. 


Britton, 149 Ala. 552, 43 S 108; White 
¥. Tolliver, 110 Ala. 300; =20)"S G97: 
American Workmen vy. James, 14 Ala. 
AR AT e 1 Ou 89 Ge 

Ark.—Barham y. Delight Bank, 94 


Ark. 158, 126 SW 394, 27 LRANS 
439. 
Colo.—Atlantic Ins. Co. v. Man- 


ning, 3 Colo: 224; Chicago, etc. R. 
NS Roberts, 10 Colo. A. 87, 49 


D. C.—Jones v. Cooke, 25 App. 524. 

Ill.— Dick v. Zimmerman, 207 Ill. 
636, 69 NE 754 [aff 105 Ill. A. 615]; 
Grayville Water Works v. Burdick, 
109 Ill A. 520; Consolidated Per- 
fume Co. v. National Bank of Re- 
public, 86 Ill. A. 642; Illinois Cent. 
RR. Co.rv. Messnard, U5 rdill4cAgy 2413: 

Iowa.—Fisher v. Carter, 178 Iowa 
636, 160 NW 15; Columbus Nat. Bank 
yv. Jordan, 139 Iowa 499, 117 NW 758: 
Nichols Shepard Co. v. Ringler, 135 
Iowa 181, 112 NW 543; Davis v. Rob- 
inson, 67 Iowa 3855, 25 NW 280; Lyon 
YecRellwey, Pass. Assur. Co., 46 Iowa 
Dd . 

Kan.—Manufacturing Co. y. Clau- 


del, 71 Kan. 441, 80 P 960. 

Ky.—Louisville, ete., R. Co. v. 
O’Brien, 168 Ky. 403, 182° SW 227, 
AnnCas1917D 922. 

Me.—Lancaster v. Ames, 103 Me. 
87, 68° A 633, 41255 AmSR 286.507 
GA ag 229; Abbott v. McAloon, 70 

e. 


Md.—American Binding Co. vy. En- 
eee 105 Md. 211, 65 A 921, 11 AnnCas 
A aie Rd v. Bradish, 14 Mass. 

Minn.—Melby y. Osborne, 33 Minn. 
492, 24 NW 253 

Mo.—Citizens’ State ‘Bank of At- 
lanta v. Ferson, (A.) 208 SW 136; 
Hicks v. National Surety Co., 169 Mo. 
A. 479, 155 SW 71; Hays v. General 
Assembly American Benev. Assoc., 
127 eMo. A195; 0104S Weis H. 
Seidl Pub. Co. vy. Emerson, 64 Mo. 

Nebr.—State v. Chicago, etc., ‘R. 

120 NW 163; 


Co.. 83 Nebr. 524, 
Peycke v. Shinn, 76 Nebr. 364, 107 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ter of the character claimed to have been written 
The same rule is usually applied to a 
telegram purporting to be sent by a person in re- 
ply to a letter or telegram sent to him %* although 
the rule has been held inapplicable where both 
message and reply were by telegram,®? and a re- 
plying telegram has also been rejected on the 
ground that it was not the best evidence.®® 
genuineness of a reply is denied, it then becomes a 
question of fact for the jury to determine whether 
Where a letter in 
reply to another purports to have been written un- 
der the authority of the alleged sender, proof of 
Jt is necessary, 
however, that there should be independent proof of 


to him, 


or not the letter is genuine. 


such authority is unnecessary.? 


NW 386; People’s Nat. Bank v. Geist- 
hardt, 55 Nebr. 232, 75 NW 582. 

N. Y.—Thayer vy. Schley, 137 App. 
Div. 166, 121 NYS 1064. 

N. C.—BEcherd v. Viele, 164 N. C. 
122, 80 SH 408; McKonkey vy. Gay- 
lord, 46 N. C. 94. 

Pa.—Hichenhofer v. Philadelphia, 
248 Pa. 365, 93 A 1065; Comerer v. 
Patrons’ /Mut. .: Ins» Co. 53> Pa. 
Super. 516. ic 

S. C.—Leesville Mfg. Co. v. Mor- 
gan Wood, ete., Works, 75 S. C. 342, 
55 SE 768. } 

S..D.—Tilden v. Smith, 24 S. D. 
576, 124 NW 841; Armstrong v. Ad- 
vanee Thresher Co., 5 S. D. 12, 57 
NW 1181. 

Tex.—Ullman vy. Babcock, 63 Tex. 
68; American Surety Co. v. Camp, 
(Civ. A.) 202 SW 798, 800 [cit Cyc]; 
Sun Mfg. Co. v. Egbert, 37 Tex. Civ. 
A. 512, 84 SW 667; Lewis v. Alex- 
ander, (Civ. A.) 31 SW 414. 

W. Va.—Capital City Supply Co. v. 
Beury, 69 W. Va. 612, 72 SE 657; 
Loverin v. Bumgarner, 59 W. Va. 
46, 52 SE 1000. 

“When a letter is received in the 
due course of mail and purports to 
be in answer. to a letter that was 
previously duly addressed and 
mailed, the presumption arises that 
such letter is the genuine instrument 
of the purported writer. It is then 
sufficiently authenticated to go to 
the jury.” Barham v. Delight Bank, 
94) Ark. 158, 165, 126 SW 394, 27 
LRANS 439. 

[a] Dlustration.—On an issue as 
to the execution and delivery of a 
lost deed which it was to plaintiff's 
interest to produce, letters to and 
from persons expected to have 
knowledge of the deed and its where- 
abouts were ad™uiissible to show 
plaintiff's efforts to discover it, with- 
out proof of the signatures of the 
persons by whom the letters on their 
face purported to have been writ- 
ten. McDonald vy. Hanks, 52 Tex. 
Civ. A. 140, 113 SW 604. 

[b] The presumption of genuine- 
ness may be strengthened by inter- 
nal evidence of the letter itself. 
Lancaster v. Ames, 103 Me. 87, 68 A 
533, 125 AmSR 286, 17 LRANS 229. 

{[c] Stamped signature.—The rule 
applies to a letter of a corporation 
containing the stamped signature of 
a corporate officer. Thayer v. Schley, 
137 App. Div. 166, 121 NYS 1064. 

[d] etter forwarded by third 
person.—Where the evidence showed 
that the local agent of a surety com- 
pany received an application for a 
bond, and sent the papers to the 
state agent who wrote him a letter, 
the admission of the letter without 
proof of the signature of the state 
agent was prover. Hicks vy. National 
Surety Co., 169 Mo. A. 479, 155 SW 
Tale 

[e] The rule does not apply to 
a letter alleged to have been writ- 
ten in reply to an oral communica- 


tion. Scholes Co. vy. Oppenheim, 136 
NYS 73% 

95. Tilden v. Smith, 24 S. D. 576, 
124 NW 841. 

96. Ala.—Rike v. McHugh, 188 


EVIDENCE 


If the | spondence.* 
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Ala. 237, 66 S 452. 
lll. L. W. Hubbell Fertilizer Co. 
v. Jacobellis, 195 Ill. A. 410. 


Mich.—Peo. Vv. Hammond, 132 
Mich. 422, 983 NW 1084. 
Mo.—Interurban Constr. Co. v 


Hayes, 121 Mo. 248, 89 SW 927; Tay- 

ea v. The Robert Campbell, 20 Mo. 
N. Y.—Thorp y. Philbin, 15 Daly 

155, 29 NYSt 140 Jaff 2 NYS 732). 

N. C.—Edwards v. Erwin, 148 N. C. 
429, 62 SE 545, 16 AnnCas 393. 

S. D.—Western Twine Co. v. 
Wright, 11 S. D. 521, 78 NW 942, 44 
LRA 4388. 

Tex.—Menefee v. Bering Mfg. Co., 
(Civ. A.) 166 SW 365. 

97. Smith v. Easton, 54 Md. 138, 
389 AmSR 355. 
reg Howley v. Whipple, 48 N. H. 


Ark. 
439, 


Barham v. 
158, 


Delight Bank, 94 
126 SW 394,' 27 LRANS 


1. Iowa.—Bloom vy. State Ins. Co., 
94 Towa 359, 62 NW 810. 

Kan.—Norwegian Plow Co. Vv. 
Munger, 52 Kan. 371, 35 P11. 

Minn.—Hoxsie vy. Empire Lumber 
Co., 41 Minn. 548, 43 NW 476. 

N. Y.—Haster v. New York, etc., 
Express Co., 74 Misc. 399, 132 NYS 
402. 

Ss. D.—Armstrong Vv. Advance 
Tresher Coy SvS, De 12.6 5% INW oie 

W. Va.—Capital City Supply Co. v. 
Beury, 69 W. Va. 612, 72 SE 657. 

[a] Reason for rule. “Hyen 
though such a reply may not have 
been signed by the person whose 
name appears to it, still the pre- 
sumption is that it was signed by 
proper authority; and the presump- 
tion of genuineness is not overcome 
by simply proving that he did not 
sign it himself, but it was necessary 
to go further, and prove that he did 
not authorize the signing of it, or 
adopt the signature as his own. In 
these modern days of large and mul- 
tiplied business it is well known that 
much correspondence is carried on 
and important business transacted 
through dictations made to clerks 
and stenographers who take down 
the dictation and then transcribe it 
into long hand. It is also known 
that clerks employed in offices of 
large business concerns are often di- 
rected to write the signature of their 
employers to their letters. It is 
scarcely to be supposed in the pres- 
ent case in view of the subject mat- 
ter of the letter in question, that 
Lewis, Mr. Beury’s bookkeeper, would 
have either written the body of the 
letter, or signed Mr, Beury’s name to 
it without his authority. We think 
it is entirely within the rule relat- 
ing to the presumed genuineness 
of reply letters purporting to come 
from the addressee of another letter 
in due course of mail, to include the 
authority to sign the name which 
appears to it. It was. therefore, not 
enough to overcome the presumption 
of the genuineness of the letter, 
to prove simply that the signature 
was not in the handwriting of Mr. 
Thomas C. Beury. It should also 


Proof of Delivery. 
render a letter or telegram or a copy thereof ad- 
missible against the addressee, it must be shown 
that it was received by him, or duly sent or de- 
livered for transmission through the mails to him.® 
Where a letter was actually received, it is imma- 
terial how it was received, whether by mail or 
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the existence of the prior letter,? and that it was 
sent to the person alleged to have replied;* and it 
has been held that where secondary evidence of 
letters was improperly admitted it was error to 
receive the originals of letters written in reply 
thereto, without sufficient proof of their genuine- 
ness, on the theory that they were part of the corre- 


In order to 


have been made to appear that the 
signature was made without his au- 
thority.” Capital City Supply Co. vy. 
Beury, 69 W. Va. 612, 616, 72 SE 657. 

2. Consolidated Grocery Co. v. 
Hammond, 175 Fed. 641, 99 CCA 
195; Linn \voeNew “York 1 Ins-3@ov 
78 Mo. A, /192. 

[a] A statement in a letter of- 
fered in evidence that it is in answer 
to one written by the person ad- 
dressed is not sufficient to prove the 
genuineness of the letter so offered, 
or to entitle it to admission. Con- 
solidated Grocery Co. vy. Hammond, 


175 Fed. 641, 99 CCA 195. 

3. Consolidated Grocery Co. v. 
Hammond, 175 Fed. 641, 99 CCG 
195; Kvale v: Keane, (N. D:) 168 
NW 74. : 

[a] Mailing and prepayment of 
postage must be shown. Kvale v. 
Keane, (N. D.) 168 NW 74. 
ne Cook y. Augustus, 201 Ill. A. 

oO. 


5. U. S—Smiths v. Shoemaker, 17 
17630, 21 Loaledaitl7; (Boston Ai 
R. Co. v. Paul Boyton Co., 211 Fed. 


812, 128 CCA 388, 
Ala.—Gaither v. Phillips, 75 S 295. 
Ark.—St. Louis, etc. R. Co. v. 
White Sewing Mach. Co., 78 Ark. 1, 
93 SW 58, 8 AnnCas 611: 
Cal.—Barlow vy. Barnes, 172 Cal. 
98, 155 P 457; Eppinger v. Scott, 


112 Cal. 369, 42 P 301, 44 P 7238, 53 
AmSR 220. €s 
D. C.—U. S. Trust Co. v. Blundon, 
42 App. 500. ) 
Fla.—Skinner Mfg. Co: v. Douville, 
57 Fla: 180, :°49 S) 125. iy 
Ga.—Foster v. Leeper, 29 Ga. 294: 
Ill—Lewis v. New Amsterdam 
Casualty Co., 200 Ill. A. 553; Booth 
v. Steffey, 150 Ill. A. 584. 
Me.—Purinton v. Purinton, 101 Me. 
25056 634 Ag 1925, 8115 -AmS Ris 309 mas 
AnnCas 205, 
Mass.—Davis v. Mason, 4 Pick. 156. 
Mo.—Royle Min. Co. vy. New York 
Fidelity, ete, Co., 161 Mo. A. 185, 
142 SW 438; Sills v. Burge, 141 Mo. 
A. 148, 124 SW 605; Armsby v. Eck- 


erly, 42 Mo, A: 299. 
N. H.—Blodgett v: Webster, 24 
Ne Hi On. 


N. Y.—Stonehill Wine Co. v. Lupo. 
110 NYS 408. 

Pa.—Huckestein y. Kelly, 139 Pa. 
201, 21 A 78. 

Porto Rico.—Welch vy. Central San 
Cristobal, 7 Porto Rico Fed. 280. 

S. D.—Wilcox v. McCain Land, etce., 
Co.) 8% S. BD; 51d, 159, NWi 49) Wil= 
liamson v. Voedisch Jewelry Co., 35 
S..D. 390, 152 NW ~- 508. , 

Tex.—Grifiith v. Lake, 12 SW 285. 

Utah.—Cooney v. McKinney, 25 
Utah 329, 71 P 485. 

Wis.—Joannes vy. Millerd, 90 Wis. 
68, 62 NW 916; Whiting v. Missis- 
sippi Valley Mut. Ins. Co., 76 Wis. 
592, 45 NW 672. 

[a] Presumption of delivery.— 
Letters relating to the negotiation 
of a compromise in the handwriting 
of a party and addressed to the 
agent of the adverse party and pro- 
duced by the latter as containing a 
representation or admission by the 
writer will be presumed to have been 
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otherwise,® and hence evidence establishing the re- 
ceipt of a letter, accompanied by proof of the date 
on which it was written, dispenses with the neces- 
sity of providing in detail the addressing, stamp- 
ing, and deposit thereof, where there is no objec- 
tion: to the form in which the evidence is intro- 
Where a letter has been answered, it must, 
of course, be presumed that it was received, and 
hence a copy of such letter may be admitted in 
evidence without proper proof of the mailing or 
The postmark on 
the envelope which contained a letter, or the date 
of the letter itself, is admissible for the purpose 
of showing the date on which the communication 
Where a letter proved 
to have been written by the party against whom it 
is sought to be used in evidence is offered as con- 
taining an admission no proof of delivery of the 


duced.? 


the delivery of the original.® 


was mailed and received.® 


letter is required.?° 
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sent to the agent according to their 
address and to have reached the ad- 
verse party through the agent with- 
out further proof. Blodgett v. Web- 
ster, 24 N. H. 91. 

[b] Letter found in room occu- 
pied by person.—In an action for 
divorce, where there was evidence of 
letters passing from plaintiff to a 
certain ‘person, a letter in the hand- 
writing of such person appearing to 
be one of the many written by him 
to plaintiff, found under a couch in 
the room from which plaintiff moved 
when she left her husband was ad- 
missible in evidence. Purinton v. 
Purinton, 101 Me. 250, 63 A 925, 115 
AmSR 309, 8 AnnCas 205. 

{c] An indorsement on a letter 
sent by an insurer’s state agent to 
its home office, of the words, ‘‘Re- 
ceived June 11, 1906,’ was not of 
itself evidence of the receipt of the 
letter in the absence of connecting 
proof that the party making the in- 
dorsement represented the insurance 
company, and had authority to make 
it. Security Trust, etc., Ins. Co. v. 
Stuart, (Tex. Civ. A.) 163 SW 396. 

{d] Evidence held sufficient.— 
Security Trust,«etc., Co. v. Stuart, 
(Tex. Civ. A.) 1638 SW 396. 

{e] Transmission of telegram.— 
Where, on the issue as to whether 
a telegram had been sent, defendant’s 
telegraph operator testified that cer- 
tain service marks on the original 
message indicated the sending opera- 
tor and the receiving operator, re- 
spectively, that the marks were in 
his handwriting, but he did not him- 
self send the message, stating that 
“every indication is on the message 
to show that it was sent,” and that 
“I must have had some knowledge 
of the transmission of the message, 
or I would not have put it [the serv~ 
ice mark] there,’’ such service marks, 
in connection with the testimony of 
the witness, were admissible as evi- 
dence of the transmission of the 
message. St. Louis, ete., R. Co. v. 
White Sewing Mach. Co., 78 Ark. 1, 
93 SW 58, 8 AnnCas 611. 

[f] Declarations of one in pos- 
sesssion of land.—Declarations of a 
husband, included in letters written 
by him while he was in possession 
of.the land jointly deeded to him- 
self and wife, may be admissible in 
evidence, when explanatory of the 
possession and the rights claimed in 
the land, although it ‘is not clearly 
shown whether the letters were re- 
ceived by the one to whom they were 
addressed. Hubbard v. Cheney, 76 
Kans 2222°9) -P 793.1238" AmSR) 129. 

Presumption as to receipt of let- 
iar and telegrams see supra §§ 36— 
45. 

6. North American Ace. Ins. Co. 
v. Williamson, 118 Ill. A. 670. 


f. Address or Direction. 


EVIDENCE 


son.?? 


intended.14 
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pose of giving 


Where a 

7. Campbell y. Beard, 57 W. Va. 
501, 50 SE 747. 

8 Willis v. Hammond, 41 S. C. 
153, 19 SE 310. 

9. Rylee v. Statham Bank, 7 Ga. 
489, 67 SE 383 

10. Austin Vv. Long, 1 Ga. A. 258, 
37 SE 964; Com. v. Betge, 23 Pa. 


Dist. 185, 186. 

“Tt is not necessary to prove that 
the letters were ever mailed or were 
delivered. If they had been stolen 
their admissibility would not be af- 
fected by the illegality of the means 
through which they came into the 
possession of the party offering 
them.” Com. v. Betge, supra (let- 
ters of wife containing admissions 
of adulterous conduct), 

[a] Reason for rule.—‘‘An admis- 
sion of a party, even if not com- 
municated to the opposite party, may 
be proved. Its probative value is 
not derived from the circumstance 
of its having been received by the 
party benefited, but of its having 
been made by the party whose in- 
terest it contravenes.’’ Austin v. 
Long, 1 Ga. A. 258, 259, 57 SE 964. 

{[b] Presumption of delivery— 
“We see no reason why the very 
fact of plaintiff's being in posses- 
sion of the letter did not prima facie 
earry the presumption that he had 
received it from the defendant.” 
Austin v. Long, 1 Ga. A. 258, 259, 
57 SE 964. 

11. 182d Street Realty Co. vy. 
Swartz, 169 NYS 444, 445 (“The no- 
tice to the defendant was written 
on the letter head of the plaintiff’s 
secretary, and the answer was ad- 
dressed in care of the secretary at 
the same address. The notice sent 
to the defendant was plainly an in- 
vitation to send the answer to the 
same address, and the answer, so ad- 
dressed, constituted a part of the 
correspondence”), 

12. Eldridge v. Hargreaves, 30 
Nebr. 638, 46 NW 923. 

13. Armistead v. Brooke, 18 Ark. 
521 (letter produced by adverse 
party upon whose possession thereof 
no suspicion was cast). 


14. Wilkins v. Burton, 5 Vt. 76. 
15. U. S.—Virginia, ete., Coal Co. 
v. Charles, 251 Fed. 83; Hitchner 


Wall Paper Co. v. Pennsylvania R. 
Co., 158 Fed. 1011 [aff 168 Fed. 602, 
93 “CCA! (59979) Turner ve “Ut? S66 
Fed. 280, 138 CCA 436, 66 Fed. 289, 
13 CCA 445. 

Ala,—Sudduth Ve Central of 
Georgia R. Co., 77 S 350; Garrison 
vi’ Glass} "139 Alas 7522) 369 "S) /7255 
Humes v. Bernstein, 72 Ala, 546, 

Ariz. 

Ark.—Harrelson y. Eureka Springs 
Electric Co., 121 Ark. 269, 181 SW 
922: Smith ‘v.*° each,” 44% JArk: 


287. 
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letter is shown to have actually come into the pos- 
session of the party against whom it is offered, it 
may be received, although it was incorrectly ad- 
dressed,!! or was addressed or sent to a third per- 
A relevant letter may be received against 
the writer, although it was not addressed to any- 
one,!® or was directed to a person other than the 
one for whom the evidence shows it to have been 


Maps, Diagrams, Etc. It is a 


common practite in the courts to receive private or 
unofficial maps, diagrams, or sketches, for the pur- 


a representation of objects and 


places which generally cannot otherwise be as con- 
veniently shown or described by witnesses, and 
when proved to be- correct or offered in connection 
with the testimony of a witness they are admissible 
as legitimate aids to the court or jury.?® 
ample, in personal injury cases, maps or diagrams 
of the scene of the accident are very generally ad- 


For ex- 


Cal.—Foley vy. Northern California 
Power Co., 165 Cal. 103, 130 P 1188; 
Pickering Light, etc., Co. v. Savage, 

Cai. Unrep. Cas. 985, 69 P 846; 
Batt v. Stedman, 36 Cal, A. 608, 173 
P 99; Morcom vy. Baiersky, 16 Cal. 
Ao n4807 ALT AP S60: 
ae ere eke Vv. 33 Conn. 

Fla.—West v. State, 53 Fla. 77, 43 
S 445. 

Ga.—Roberts v. Atlanta Cemetery 
Assoc., 146 Ga. 490, 91 SE 675; Ari- 
peka Saw Mills v. Georgia Supply 
Co., 1438 Ga. 210, 84 SE 455; Bunger 
v. Grimm, 142 Ga. 448, 83 SE 200, 


Jerome, 


AnnCas1916C 173; Wooten v. Solo- 
mon, 139 Ga. 433, 77 SE 375; Napier 
Vor Little cb t3y Ga. 242, 73 SE 3; 


38 LRANS 91, AnnCasi913A 1013; 
Murphy v. Central of Georgia x. 
Co., 135 Ga. 194, 69 SE 117; Georgia 
R., etce., Co. v. Atlanta, 134 Ga. 871, 
68 SE 703; Bower v. Cohen, 126 Ga. 
35, 40, 54 SE 918 [cit Cyc]; Atlanta, 
ete; RK. Co. ve. Atlanta, ete.) Ra cGou 
125 Ga. 529, 54 SE 736; Brantly v. 
Huff, 62 Ga. 532. 

Ill.—Wheeler v. Chicago Sanitary 
Dist., 270 Ill. 461, 110 NE 605; Reinke 
v. Chicago Sanitary Dist., 260 Ml. 
380, 103 NE 286; Rehfuss v. Hill, 
243 Ill. 140, 151, 90 NE 187. [cit 
Cyc]; Fuchs, ete, Mfg. Co: v. Kitt- 
redge, 242 Ill. 88, 89 NE 723; Wahl 


v. Laubersheimer, 174 Ill. 338, 51 
NE 860; Connors vy. Winke, 200 Ill. 
A. 351; Edwards v. Negley, 193 Ill. 
A. 426; Prussner v. Brady, 136 Ill. 
A. 395; Corning v. Dollmeyer, 123 
DUS AS PER, 

Ind.—Lavene vy. Friedrichs, 186 


Ind. 333, 115 NE 324, 116 NE 421. 
Iowa.—Baker v. Zimmerman, 179 
Iowa 272, 161 NW 479; Keller v. Har- 
rison, 151 Iowa 320, 128 NW _ 8651, 
131 NW 58, AnnCas1918A 300; Austin 
v. Whitcher, 135 Iowa 733, 110 NW 
910; Watson y. Boone Electric Co., 
103 Iowa 316, 144 NW 350; Golds- 
borough vy. Pidduck, 87 Iowa 599, 54 
NW 431. 
Kan.—Chicago, etc., R. Co. v. Da- 
vidson, 49 Kan. 589, 31 P 131. 


Ky.—-Hackney Vo IDS & i Nee Ra Coy 
beKiy hs w35't: 

La.—Gillis vy. Nelson, 16 La. Ann. 
275; Milligan v. Hargrove, 6 Mart. 
N. Sith 

Md.—Fletcher y. Dixon, 113 Md. 


LOL} -7% eAc 326. 

Mass.—Suburban Land Co. v. Ar- 
lington, 107 NE 432; Lynnfield v. Pea- 
body, 219 Mass. 322, 106 NE 977; Bar- 
ay v. Murphy, 140 Mass, 133, 2 NE 

Mich.—Close v. Ann Arbor R. Co., 
169 Mich. 392 135 NW 846. 

Minn,—Strasser v. Stabeck, 112 
Minn. 90, 127 NW 384; Hall v. Con- 
necticut Mut. L. Ins. Co., 78 Minn. 
401, 79 NW 497. , 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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mitted when shown to be aceurate,!* and the same 
is true in controversies with respect to real prop- 


Miss.—Lenoir 
Bank, 87 Miss. 559, 40 
Mo.—Grady v. Royar, 181 SW 428, 
432 [quot Cyc]; Williamson  v. 
Fischer, 50 Mo. 198; Williamson v. 
Missouri, ete.,) R-» Co:,)/116) Mo. A; 47:2; 
90 SW 401. 
Mont.—Drew v. Butte, 44 Mont. 
om 119 P 279, 281 [quot Cyc]; Car- 
vy. Montana Cent. R. Coy.) 32 
Ment! Touer Go VOo 0s 
N. J.—Coppola v. Grande, 88 N. J. 


L. 324, 96 A 67 
v. Emilio, 14 N. M. 


N. M.—Terr. 
aie 89 P 239. 
. Y.—Matter of Webster, 106 App. 
Din! 360, 94 NYS 1050 [aff 186 N. Y. 
549, 79 NE 1118]; Bodine v. An- 
drews, 47 App. Div. 495, 62 NYS 
385; Curtiss v. Ayrault, 3 Hun 487, 
oy yPhomps., dé." (Caz 6 las eS tuart\ vs 
Binsse, 23 N. Y. Super. 436. 
N. G.—Fulwood v. Fulwood, 161 
IN, CL 601i SE T6387 rice. ve Caro- 
lina Northern R. Co., LASTING @a ots 


v. Laurel People’s 
Siao- 


61 SE 601; Martin v. Knight, 147 

N.C) 564, 61 SHE 447. 
Oh.—Cincinnati Tract. Co. v. Har- 

Tson> 24, Ohe.Cir, Ct. IN. Sid. 
Or.—Rowland v. McCown, 20 Or. 


538, .26 P. 853. 

Pa.—McVey v. Durkin, 136 Pa., 418, 
20 A 541; Transue v. Sell, 105 Pa. 
604; Gratz v. Beates, 45 Pa. 495; 
Ruppert v. West Side Belt R. Co., 
25 Pa. Super. 613. , 

Porto Rico.—Diego vy. Rovira, 9 
Porto Rico Fed. 17; San Juan Fruit 
Co. v. .Carrillo, 8. Porto Rico Fed. 
176. 

R. I.—Co-operative Bldg. Bank v. 
Hawkins, 30)) Ras otid,. (se AL 6h: 
Adams v. Lorraine Mfg. Co., 29 R. I. 
Basie Gls oH RakXo. 

s. C.—Atlantie Coast Line R. Co. 
v. Dawes, 103 S. C. 507, 88 SE 286; 
Craig v. Augusta-Aiken Ree Con 93 
S. C.49,-76- SE 21; Napier v. Matthe- 
son, 86 S. C. 428, 68 SE: 673. 

Tex.—Finberg vy. Gilbert, 104 Tex. 
539, 141 SW 82 [rev (Civ. A. )124 SW 
979]; Armendaiz v. Stillman, 67 Tex. 
458, 3 SW 678; Haney v. Clark, 65 
Tex. gate Hanrick  v. Dodd, 62 Tex. 
15; Joyce v. Mt. Vernon, (Civ, A.) 
184 SW 626; Vaden v. Buck, (Civ. A.) 
184 SW 318; Criswell v. Robbins, 
(Civ. A.) 152 SW. 210; Besson. v. 
Richards, 24 Tex. Civ. A. 64, 58 SW 
611. 

Utah.—Dederichs v. Salt Lake City 
R. Co., 14 Utah 137, 46 P 656, 35 LRA 
802. 

Vt.—Hassam v. J. BH. Safford Lum- 
ber Co., 82 Vt. 444, 74.A 197; Marcy 
v. Parker, 78 Vt. 73, 62 A 19; Tillor- 
son v. Prichard, 60 Vt. 94, 14 A 302 
6 AmSR 95; ,Wood v. Willard, 36 
Vt. 82, 84 AmD 659. 

Wash. —Deitchler v. Ball, 99 Wash, 
483, 170 P 1238, 124 [quot Cyc]; Port- 
land, ete., R. Co. v. Clarke County, 
48 Wash. 509, 93 P 1083; Portland, 
ete., R. Co. v. Ladd, 47 Wash. 88, 
90, "91 P 573 [cit Cyc]; Spokane v. 
Patterson, 46 Wash. 93, 95, 489) oP 
402, 123 AmSR 921, 8 LRANS 1104, 
r3 ‘AnnCas 706 [quot Cyc]. 

Wi Va:-—Prok..v. Norfolk, jete.;, R. 
Co., 75 W. Va. 697, 84 SE 568; Poling 
v. Ohio River R. Co., 38 W. Va. 645, 
18 SE 782, 24 LRA 215; State v. 
Harr, 38 Wits iva. DSi tly SE 794. 

Wis.—Govier v. Brechler, 159 Wis. 
157, 149 NW 740. 

Ont.—Kenny v. Caldwell, 21 Ont. 
A. 110 [app dism 24 Can. 6: 699]; 
o’Connor vy. Dunn, 39 U. C. Q. B. 597. 

‘It is the constant practice in the 
courts’ to receive in evidence models, 
maps and diagrams for the purpose 
of giving more accurate information 
of objects or places which cannot be 
conveniently shown or described to 
the jury. Such documents often con- 
duce to a clear and comprehensive 
understanding of the testimony in- 
troduced. The diagrams, drawings 
or models are not introduced as evi- 
dence within themselves but for the 


EVIDENCE 


purpose of enabling the jury to un- 
derstand and apply the testimony in 
the case.” Reinke v. Chicago Sani- 
ser Dist., 260 Ill. 380, 387, 103 NE 


[a] Blue prints (1) are within 
the rule. Aripeka Saw Mills v. 
Georgia Supply Co., 143 Ga. 210, 84 
SE 455; Lavene y. Friedrichs, 186 
tnd, 333, 115 NE: 324, 116 NE 421. 
(2) In an action for the price of a 
machine, a blue print from which 
the machine furnished defendant 
was assembled was admissible, al- 
though part of it was torn off, it 
not appearing that such part had 
anything to do with the case. Fuchs, 
etc., Mfg. Co. v. Kittredge, 242 Ill. 
88, 89 NE 723. 


{[b] Field notes made by a sur- 
veyor in his professional capacity 
may be received in evidence, Wight- 


man y. Campbell, 217 N. Y. 479, 112 
NE 184, AnnCas1917E 673 [aff 161 
App. Div. 49, 146 NYS 666]. 

[c] Plat made by nonexpert.—A 
plat of land is not necessarily in- 
admissible because not made by a 
civil engineer. Gustin v. Jose, 11 
Wash. 348, 39 P 687. 

[ad] An official plat, although not 
made and recorded according to the 
statute, is still admissible as a map, 
to aid a witness in identifying and 
describing the locus in quo. Vilas v. 
Reynolds, 6 Wis. 214. To same effect 
Doherty y. Thayer, 31 Cal. 140. 

[e] Engravings may be used 
merely as a chalk to illustrate a 
point in a case; but the jury should 
be told nothing of the history of the 
print, as, in an action for malprac- 
tice, that it was taken from a medi- 
cal book, since that gives it an un- 
due importance with the jury. Ord- 
way v. Haynes, 50 N. H. 159. 

{f] Ancient maps.—(1) The mere 
fact that a map was made more than 
thirty years before it is offered in 
evidence is immaterial. Bower vy. 
Cohen, 126 Ga. 35, 54 SH 918. (2) 
But ancient maps of coast lines are 
slight evidence in view of the con- 
stant change. Sandiford v. Hemp- 
stead, 97 App. Div. 163, 90 NYS 76 


[aff 186 N. Y. 554 mem, 79 NE 1115 
mem]. 
[g] Unintelligible map.—A map 


consisting of lines only, and contain- 
ing nothing to identify it with the 
lands in controversy in a boundary 
suit, is inadmissible. Hagaman vy. 
Bernhardt, 162 N. C. 381, 78 SE 209. 

{h] Diagram held unnecessary for 
illustration.—In an action for dam- 
ages for libel against a_ dentist, 
whom defendant had publicly de- 
nounced as a disgrace to the pro- 
fession, a diagram exhibiting the 
condition of defendant’s teeth on 
which plaintiff had operated before 
and after they were injured by plain- 
tiff is inadmissible, as such drawing 
is unnecessary to illustrate the facts 


asserted. Thrall v. Smiley, 9 Cal. 
529, 
{i] In an action by the United 


States to recover the value of tim- 
ber cut from unsurveyed lands, a 
private survey is not admissible to 
show that, when surveyed, the land 
will be an odd-numbered section, and, 
therefore, included in the grant to 
the Northern Pacific Railroad Cone 
by » the, act <of -July 2; 
Wi Ss: Stimatrdaa367ic 207), 
of the odd-numbered sections on each 
side of the line of the railroad. U.S. 
v. Montana Lumber, etc., Co., 196 
U. S. 573, 25 SCt 367, 49 L. ed. 604. 

16. U. S.—Southern Pac. Co. V. 
Hall, 100 Fed. 760, 41 CCA 50; West- 
ern Gas Constr. Co. v. Danner, 97 
Fed. 882, 38 CCA 528; Bunker Hill, 
etc., Min., etc., Co. v. Schnelling, 79 
Fed. 263, 24 CCA 564. 

Conn.—Waterbury v. Waterbury 
Tract. Co.. 74 Conn. 152,50 A 3. 

Del.—White v. Wilmington City R. 
Co.,, 22 ‘Del. 105, 63 A 931. 
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erty, where it is desired.to show the condition and 
situation of the oe or the location of a 


C.—Dixon v. Great Falls, 
R. Ton 43 App. 206. 

Ill.—Lake Street El. R. Co. v. Bur- 
gess, 200 Ill. 628, 66 NE 215 [aff 
99 Tll. A: 499]; Chicago City R. Co: 
v. McLaughlin, 146 Ill. 353, 34 NE 
oe Edwards v. Negley, 193 Ill. A. 

Iowa.—Watson v. Boone Electric 
Co., 163 Iowa 316, 144 NW 350 

Md.—Fletcher vy. Dixon, 113 Md. 
LOA} 2.7, (4.13826. 

Mich. —lLe Beau v. Telephone, etce., 
Constr. Co., 109 Mich. 302, 67 NW 
339; .Battishill v. Humphreys, 64 
Mich. 494, 31 NW 894. 

Nebr.—Culbertson  v. Holliday, 50 
Nebr. 229, 69 NW 853. 

N. Y.—Clegg v. Metropolitan St. R. 
Co., 159 N. Y. 550, 54 NE 1089. [aft 
1 App. Div. 207, 37 NYS 130]; Me- 
Cooey v. Forty- ‘Second St., ete., oR: 
Co.," 79" Fun 255,529 NYS 368: Stouter 
v.. Manhattan R. Co., 6 NYS 163 [aff 
127 N. Y. 661 mem, 27 NE 805]. 

N. C.—Arrowwood  v. South Caro- 
ich eteeR.' Cos, L262N) C.ic6297 361SE 
Tex.—Missouri, ete, R. Co. 

Moore, (A.) 15 SW 714. 


Vt. — Hyde v. Swanton, 72 Vt. 242, 
47 A 790. 


etc., 


Vv. 


Wash.—Franklin Vv. Engel, 34 
Wash. 480, 76 P 84. 
Va.—Prok v. Norfolk, ete., R. 


Co., 75 W. Va. 697, 84 SE 568: Poling 
v. Ohio River R. Co., 38 W. Va. 645, 
18 SE 782, 24 LRA 215. 

Eng.—Beamon v. Ellice, 4 C. & P. 
585, 19 ECL 661. 

[a] This is true, even though 
horizontal and vertical distances are 
represented on different seales. 
Franklin v. Engel, 34 Wash. 480, 76 
P 84. Contra White v. Wilmington 
City R. Co., 22 Del%105) 163) Ay 980 

[b] Limitation.—In an action for 
negligent driving a plan to be put 
in the hands of the witnesses should 
show merely the street, the pave- 
ment, the turnings, corners, etc., and 
not the supposed position of the car- 
riages, and if such position be shown 
the plan is not admissible. Beamon 
v. Ellice, 4 C. & P. 585, 19 ECL 661. 

17. Cal.—Foley v. Northern Cali- 
fornia Power Co., 165 Cal. 103, 130 
1 52e a a B15 

Ga.—Napier v. Little, 187 Ga. 242, 
73 SE 3, 38 LRANS 91, AnnCas1913 


LOdS 3 Georgia Rs etc., v. At- 
lanta, 134 Soe 871, 68 sm ‘703; At- 
lanta, etc., Co. v. Atlanta, ete., R. 


Co;, 125 a 529, 54 SE 736. 
Ida.—Papesh vy. Weber, 27 Ida. 557, 
149 P 1064. 
Ill—Brown vy. Galesburg Pressed 
Seige ete., Com Le2dallle 6G48sm24) Ni 
Mich.—Hoffman y. Harrington, 44 
Mich. 183, 6 NW 225. 
Mont.—Drew v. Butte, 44 Mont. 124, 
119) Py2tg9: 
Hgae Y.—Curtiss v. Ayrault, 3 Hun 


R. I.—Co-operative Bldg. Bank v. 
Hawikainiss sO Ry ay 7 Ps CA Gane 
S. C.—-Napier v. Matheson, 86 S. C. 


428, 68 SE 673. 
xi i (Civ. A.) 
1521 Sw 210: 
bab tame ad v. Parker, 78 Vt. 73, 62 
Wash.—Portland, OtereyRe Coskhyv; 


Ladd, 47 Wash. 88, 91 P 573. 

[a] Mlustrations.—(1) An action 
brought to restrain defendant from 
unlawfully diverting the water from 
a ditch, a map of the premises show- 
ing the general features of the land, 
and the ditcres and streams thereon, 
etc., was admissible to illustrate, ex- 
plain, and apply the testimony in the 
case. Curtiss v. Ayrault, 3 Hun (N. 
Y.) 487. (2) In an action for dam- 
age to pronerty, a sketch showing the 
location of the injured property is 
admissible. Brown vy. Galesburg 
Pressed Brick, etc., Co., 132 Ill. 648, 
24 NE 522: Hoffman v. Harrington, 
44 Mich, 188, 6 NW 225. (3) Ina 
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house.1§ 


held admissible.!® 


proceeding to condemn land for a 
railroad right of way a map shown 
to be accurate is admissible. Port- 


land, ete., R. Co. v. Ladd, 47 Wash. 
88, §1 P 578. 
Tb] Time of making.—(1) Where 


no vevidence is offered as to when a 
map found among the grantor’s books 
was made, or that it was in existence 
and referred to by the parties at the 
execution of the deed, it is inadmis- 
sible to show the land included in the 
deed. Perkins v. Brinkley, 133 N. C. 
848, 45 SE 652. (2) A map which 
is not shown to have been made be- 
fore a conveyance under which a 
party claims is not evidence of such 
conveyance. Burnett v. Thompson, 
BORING s Tones 

18. Bodine v. Andrews, 47 App. 
Div. 495, 62 NYS 385. 

19. Hankins v. State, 103 Ark. 28, 
145 SW 524. 

20. Ala.—dJones v. State, 181 Ala. 
63, 61 S 434. 

Ariz.—Jordan vy. Duke, 6 Ariz. 55, 

36 Cal. A. 


b3ePs 137; 
Cal.—Batt v. Stedman, 
608, 173 P 99; Vallejo, etc., R. Co. v. 


Home Sav. Bank, 24 Cak A. 166, 
140 P 974. 
Mo.—State v. Bidstrup, 237 Mo. 
278, 277, 140 SW 904 [cit Cyc]. 
Mont.—Story v. Maclay, 3 Mont. 
480, 4 Mont. 464, 5 P 226. 
Wis.—Colbert v. State, 125 Wis. 
423, 104 NW 61. 
Eng.—Mercer vy. Denne, [1904] 2 


Ch. 534. 

See also cases supra note 15. 

[a] It is a question for the jury 
whether a diagram is correct. Jones 
‘v. State, 181 Ala. 63, 61 S 434. 

» 21. U. S.—Western Gas Constr: 
€o. v. Danner, 97 Fed. 882, 38 CCA 
528. 

Jll.—Des Plaines v. Winkelman, 270 
Til. 149, 110 NE 417; Lake St. El. R. 
Corn va ‘Burgess, 200 Ill. 628, 66 NE 
215; Brown v. Galesburg Pressed 
Brick, etc., Co., 132 Ill. 648, 24 NE 
522; Chicago Sanitary Dist. v. Con- 
roy, 109 Ill. A. 367. 

Mich.—Le Beau v. Telephone, etc., 
Constr. Co., 109 Mich. 302, 67 NW 
339. 


Tex.—Besson v. Richard, 24 Tex. 
Civ. A. 64, 58 SW 611. 

Vt.—Wood v. Willard, 36 Vt. 82, 
84 AmD 659. 

22. Terr. v. Price, 14 N. M. 262, 91 
P 733: 

23. U. S.—Johnston y. Jones, 1 
Black 209, 17 L. ed. 117. 

Ala.—Stein v. Ashby, 24 Ala. 521. 

Cal.—Rose v. Davis, 11 Cal. 133; 


Myers v. Kenyon, 7 Cal. A. 112, 93 P 
888. 

Ga.—Bower v. Cohen, 126 Ga. 35, 
40, 54 SE 918 [cit Cyc]; Parker v. 
Salmons, 113 Ga. 1167, 39 SE 475. 

Ill.—Tulo v. O’Gara Coal Co., 183 
Tll. A. 423; Zinzer v. Chicago Sanitary 
Dist Wb tlly tA. 19. 

Ind.—Ellison v. Branstrator, 153 
Ind. 146, 54 NE 433; Huntingburg v. 
Fisher, (A.) 119 NE 837. 

Ky.—Hays v. Ison, 72 SW. 733, 24 
KyL 1947. 

Me.—Dunn v. Hayes, 21 Me. 76. 

Md.—Jacob Tome Inst. v. Davis, 87 
Md. 591, 41 A 166. 

Mass.—Boston, etc., R. v. Reardon, 
226 Mass. 286, 115 NE 408. © 


A diagram of the location of wounds, au- 
thenticated by a physician’s testimony, has been 
While the map, diagram, or 
sketch must be accurate in order to warrant its ad- 
mission,”° this requirement does not extend to strict 
mathematical accuracy,”' and it has been held that 
a lack of accuracy goes merely to the weight and 
not to the admissibility of the evidence.?? 
or diagram cannot be received as evidence per se 
independently of the testimony of a witness veri- 
fying or accompanying it,?* unless the parties have 
assented to it as containing the truth,** or unless, 


EVIDENCE 


of the deed.?°® 


A map 


Minn.—Strasser v. Stabeck, 112 
Minn. 90, 127 NW 384. 

Mo.—Hunt v. Missouri, etc., R. Co., 
152 Mo. A. 182, 133 SW 3873. 

Oona Ne v. Maclay, 3 Mont. 
48 

J.—In re Acquisition of Land, 
etc., 74 N. J..L. 395, 65 A 905; In re 
New Jersey Cent. R. Co., (Sup.) 65 A 

N. Y.—Camden v. New York City, 
119 App. Div. 84, 103 NYS 971; Mar- 
ble v. McMinn, 57 Barb. 610; Jack- 
son v. Frost, 5 Cow. 346. 

N. C.—White v. Edenton, 173 N. C. 
32, 91 SE 601; Hagaman v. Bern- 
hardt, 162 N. C. 381,. 78 SE 209; 
Cowles .v. Lovin, 185 N. C. 488, 47 
SE 610; Burwell v. Sneed, 104 N. C. 
118, 10 SE 152. 

N. D.—Anderson v. Minneapolis, 


etc, R. Co., 18 N. D. 462, 123 NW 
opto Meehan vy. Williams, 48 Pa. 
8. 


Philippine.—Manila v. Cabangis, 10 
Philippine 151; Manila vy. Del Rosario, 
5 Philippine 237, 

Tex.—Joyce v. Mt. Vernon, (Civ. 
A.) 184 SW 626; Kelley v. Fain, (Civ. 
A.) 168 SW 869; R. W. Wier Lumber 
Co. v. Conn, (Civ. A.) 156 SW 276; 
Smith. v. Gulf, ete., R. Co., (Civ. INS) 
64 SW 9438... 

Vt.—Hassam v. J. E. Safford Lum- 
ber Co., 82 Vt. 444, 74 A 197. 

W. Va.—Hog e v. Ohio River R. 
Co., 35 W. Va. 662,°14 SE 152. 

Wis.—Govier v. Brechler, 159 Wis. 
157, 149 NW 740. 

fa] Tllustrations.—(1) The field 
notes of a survey are not admissible 
in evidence where there is no com- 
petent evidence of their correctness, 
and the surveyor who made them is 
not present to testify to such fact. 
Scanlan v. San Francisco, etc., R. Co., 
128 Cal. 586, 61 P’ 271: (2) Where 
a witness testified that he made a 
map of the premises in question from 
his brother’s notes, but there was no 
evidence of the correctness of the 
notes, the map was. inadmissible. 
ae v. Ison, 72 SW 738, 24 KyL 

{b] A blue print is within the rule 
stated. Williamson vy. Missouri, etc., 
R. Co., 115 Mo. A. 72, 90 SW 401. 

[c] Testimony as to identity.— 
Where a book of maps containing a 
map of a block platted by the de- 
ceased owner was delivered by the 
widow of the deceased to the at- 
torney for his estate, it was proper 
to receive the testimony of the at- 
torney for the purpose of identifying 
the book, the fact that the map ex- 
isted and that it was a map de- 
livered to the attorney by the widow 
going to its identity. Mvers v. 
Kenyon, 7 Cal. A. 112, 93 P 888. 

24, I1l.—Schneider v. Sulzer, 212 
DUS 2 NEw 19) 

La. — Milligan v. Hargrove, 6 Mart. 


NiSS. So 

Mo.—Maysville v. Truex, 235 Mo. 
619, 189 SW 390. 

N. Y.—Stuart v. Binsse, 2SNG Bs 
Super. 436. 

Pa 
Watts & S. 393. 

W. Va.—State v. King, 64 W. Va. 
546, 63 SE 468 [app dism 216 U. S. 
92, 30 SCt 225, 54 L. ed: 396]: 
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in the case of a transfer of realty, the map is re- 
ferred to in a deed for the description of the sub- 
ject matter conveyed, or otherwise becomes a part 
It is usually held, however, that it is 
not essential that the person making the map or 
diagram could testify to its correctness, but any 
person acquainted with the facts may do so,”® al- 
though, on the other hand, evidence of a person 
other than the maker of a plat, that he knew it was 
correct, has been held insufficient to warrant the re- 
ception of such plat as independent evidence.” 
Whether or not it is proper to admit a map or dia- 


[a] Where defendant in her an- 
swer pleads the platting and survey- 
ing of a certain city, the plat is ad- 
missible in evidence, despite her ob- 
jections to its execution and certi- 
fication. Maysville v. Truex, 235 Mo. 
619, 139 SW 390. 

25. Cal.—Caldwell v. Center, 30 
Cal 539, 89 AmD 131; Vance v. Fore, 
24 Cal. 435. 

Ill.—Prouty v. Tilden, 164 Ill. 1638, 
45 NE 445. 

La.—Milligan v. Hargrove, 6 Mart. 
INS ISeo0r (4 

Mass.—Weld v. Brooks, 152 Mass. 
297, 25 NE 719. 

Mo.—Brewington v. Jenkins, 85 Mo. 


N. Y.—O’Donohue vy. Cronin, 62 
App. Div. 379, 70 NYS 737; Kings- 
land v. Chittenden, 6 Lans. 15 [aff 
62 ON GY 61S)! 

Tenn.—Mayse v. Lafferty, 1 Head 

Tex.—Smith v. Navasota, 72 Tex. 
422,10 SW 414. 

[a] Dlustration. — A plat found 
among the papers of a grantee after 
his death, bearing on its face the 
name of the grantor in his own hand- 
writing, is admissible to show that 
the deed of a certain number of feet 
of land, described as commencing at 
a certain corner of two streets at 
their intersection, was made with 
reference to the width of the streets, 
as shown on the plat, which width 
was that then contemplated, and aft- 
erward made, but greater than then 
existing; such plat having been seen 
at the time the deed was made, the 
grantee having immediately after- 
ward, during the life of the grantor, 
fenced the premises in accordance 
with the plat, and the controversy 
as to the location of the land having 
arisen long after the making of the 
deed, when the parties thereto were 


dead. Prouty v. Tilden, 164 Ill. 163, 
45 NE 445. 

@6. Shook v. Pate, 50 Ala. $1; Hall 
v. Connecticut Mut. . Sins Co., 76 
Minn. 401, 79 NW 497; Grady v. 
Royar, (Mo.) 181 SW. 428, 432 [quot 
Cyc]; Koon v. Southern R. Co., 69 


S. C. 101, 48 SE 86. 

27. Smith v. Bunch, 31 Tex. Civ. 
A. 541, 73 SW 559 (where the witness 
testified that he was familiar with 
the location of the land, and that he 
was with the surveyor who made the 
survey and plat, and knew the plat 
was correct). See also Camden vy. 
New York, 119 App. Div. 84, 85, 103 
NYS 971 (“There was no evidence to 
show that the distances indicated by 
the map were correct. Said engineer 
testified that the survey was made 
under his direction; that he sent out 
a party, who took the measurements 
and made the map; that he was fa- 
miliar with the country, and that the 
map was correct. The respondent 
eontends that there is a presumption 
that the measurements were correctly 
made and accurately indicated by the 

map, but the cases cited in support 
of the contention have no applica- 
tion to the question here; the map 
had no more probative force than 
the unverified statement of the men 
who prepared it, and its admission in 
evidence was error, requiring a re- 
versal of the judgment’). 


. For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number. 
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gram in any particular case is a question resting in 
the discretion of the trial court,?8 and a sketch of 
the objects in question is properly excluded where 
the oral description of the witness is plain and no 
necessity for explanation or illustration appears.2® 
A map or plat having written memoranda thereon 
which may be taken by the jury as evidence should 
A map or diagram may be ad- 
mitted for use in connection with the testimony 
of a witness, to enable him to explain matters as to 
which he testifies, although it would not be admis- 


not be admitted.®° 


sible as independent evidence.*4 
[§ 1115] 


2s. U. S—Chicago v. Le Moyne, 
119 Fed. 662, 56 CCA 278. 

Fla.—Florida Southern R. Co. 
Parsons, 33 Fla. 631, 15 S 338. 

Kan.—Logan v. Empire Dist. Elec- 
tric Co., 99 Kan. 381, 161 P 659, LRA 
1917 258. ’ 

Mass.—Everson vy. Casualty Co. of 
America, 208 Mass. 214, 94 NE 459. 

N. J.—McMichael v. Bastern Hy- 
SOWIN dee La. 


Vv. 


draulic Press Brick Co., 
398, 78 A 144. 

29. Smith v. Chicago Sanitary 
Dist., 260 Ill. 453, 103 NE 254. 

30. Hatcher v. Quincy Horse R., 
ete, Con Ter Ri AY 30% Corning) “ve 
Dollmeyer, 123 Ill. A. 188. 

[a] Tustration. — The words, 
“corn,” “marsh,” ‘woods,’ and_ the 
like, on various parts of a map of the 
land of an owner suing a Sanitary 
district for damages from an over- 
flow of water, make it incompetent 
as containing statements which may 
be .taken by the jury as proofs of 
disputed facts. Zinser v. Chicago 
Sanitary .’Dist; Lit. A. 79% 

31. U. S.—Turner v. U. S., 66 Fed. 
280, 138 CCA 486. ; 

Ariz.—Jordan v. Duke, 6 Ariz. 55, 
Kel P19: 

Fla.—Rawlins v. State, 40 Fla. 155, 
24 S 65. 

Ill.— Lake St. El. R. Co. v. Burgess, 
200 Ill. 628, 66 NE 215; Brown v. 
Galesburg Pressed Brick, etc. Co., 
132 Ill. 648, 24 NE 522. 

Mich.—Hoffman v. Harrington, 44 
Mich. 183, 6 NW 225. 

N. J.—State v. Smith, 68 N. J. L. 
609, 54 A 411. 

N. Y.—Curtiss v. Ayrault, 3 Hun 
487. 


N. C.—Arrowood v. South Carolina, 
etc., R. Co., 126 N. C. 629, 36 SH 151. 

Tex.—Smith v. Bunch, 31 Tex. Civ. 
Ay 541, 73 SW 559. 

Wash.—State v. Hunter, 18 Wash. 
670, 52 P 247. 

[a] Mark stricken out by order 
of court but not physically erased.— 
Where a plat of a building which 
had been destroyed by fire contained 
a red line with figures indicating the 
distance from the top of a locomo- 
tive stack to the roof of the buiid- 
ing, and the red line was stricken out 
by order of the court, but it was not 
erased, the plat was properly ad- 
mitted in evidence where the witness 
who drew the plat testified to the 
. meaning of the red line and the mode 
of computation of the distances in- 
dicated thereon. Close v. Ann Arbor 
R. Co., 169 Mich. 392, 185 NW 346. 

32. U. S.—Northern Pac. R. Co. v. 
Alderson, 199 Fed. 735, 118 CCA 173. 

Ill.—Lake Erie, etc., R. Co. v. Wil- 
son, 189 Ill. 89, 59 NE 573; Henke v. 
Deere, etc., Co., 175 Ill. A. 240. 


Ky.—Cincinnati. ete, R. Co. v. 
Nolan, 161 Ky. 205, 170 SW_ 650. 
Me.—State v. Hersom, 90 Me. 273, 


38 A 160. 

Nev.—State v. Roberts, 28 Nev. 350, 
377, 82 P 100 [cit Cyc]. 

Porto Rico.—Coronas v. American 
R. Co., 7. Porto Rico Fed. Bae | 

Utah.—Dederichs y. Salt Lake City 
R. Co., 14 Utah 137, 46 P 656, 35 
LRA 802. 

Vt.—Hassam v. J. E. Safford Lum- 
ber Co.,-82 Vt. 444, 74 A 197. 

{a] Rests on credit of witness.— 


[22 C.J. —56] 


16. Photographs and Other Pictures 


EVIDENCE 


case,38 


—a. In General. 
said, stand on the same footing as diagrams, maps, 
plans, ete.,°2 and as a general rule whenever it is 
relevant to describe a person, place, or thing, photo- 
graphs or pictures are admissible for the pur- 
pose of explaining and applying the evidence and 
assisting the court or jury in understanding the 
Indeed it has been said that the prac- 
tice of admitting photographs in evidence in all 
proper cases should be encouraged, as such evidence 
usually clarifies some issue and gives the jury and 
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Photographs and pictures, it is 


the court a clearer comprehension of the physical 


facts than could 


A photograph rests to some extent 
upon the credit of witnesses, in the 
same way aS a map, plat, or plan; 
but that fact furnishes no reason for 
excluding it as evidence. Lake Erie, 
ete., R. Co. v. Wilson, 189 Ill. 89, 59 


NE 573. 
aps, diagrams, etc. supra 
S.—U. S. v. Ortiz, 176 U. S 
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33. U. : 
422, 20 SCt 466, 44 L. ed. 529; Wilson 
VU ml o2e Ue SS 613186 SCE 8957 
40 L. ed. 1090; Luco v. U. S., 23 How. 
515, 16 L. ed. 545; Virginia, etc., Coal 
Co. v. Charles, 251 Fed. 83; Scottish 
Union, etc., Ins. Co. v. McKone, 227 
Fed. 813, 142 CCA 3387; Considine v. 
U. S., 112 Fed. 642, 50 CCA 272 [cer- 
tiorari den 184 U. S. 699, 22 SCt 938, 
46 L. ed. 765]; Denver, ete., R. Co. v. 
Roller, 100 Fed. 738, 41 CCA 22, 49 
LRA 77; Tracy v. Baltimore, etc, R. 
Co., 98 Fed. 633; Daly v. Maguire, 6 
ey, Cash Nog3ibol,y 65 pBlatehf.. (137; 
Leathers v. Salvor Wrecking, etc., 
ren 15 EF. Cas. No. 8,164, 2 Woods 
680. ‘ 

Ala.—Kansas City, ete. R. Co. v. 
Smith, 90 Ala. 25, 8 S 48, 24 AmSR 
aoe Luke v. Calhoun County, 52 Ala. 
115. 

Ark.—Kansas City Southern R. Co. 
v. Morris, 80 Ark. 528, 98 SW 368, 
10 AnnCas 618. 

Cal.— Bliss v. Johnson, 76 Cal. 597, 
1L6.P) 642,18: <P. G85: 

Colo.—Mow v. Peo., 31 Colo. 351, 72 
P 1069. 

Conn.—Temple v. Gilbert, 86 Conn. 
335, 85 A 380; Wetherell v. Hollister, 
73 Conn. 622, 48 A 826; Cunningham 
vi Hair Haven;.etc.,) Ri-Co.,. 72;Conn. 
244, 43 A 1047; McGar v. Bristol, 71 
Conn. 652, 42 A 1000; Dyson v. New 
York, ete., R. Co., 57 Conn. 9, 14 Am 
SR 82. 

Del.—MacFeat v. Philadelphia, etc., 
R= Co,, 21. Del. 52;.62 A 898: 

D. C.—Shaffer v. U. S., 24 App. 
417. 

Fla.—Ortiz v. State, 30 Fla. 256, 11 
S 611. 

Ga.—Pace v. Cochran, 144 Ga. 261, 
86 SE 934; Berry v. Clark, 117 Ga. 
964, 44 SE 824; Franklin v. State, 69 
Ga. 36, 47 AmR 748. 

Tll.—Illinois Southern R. Co. v. 
Hayer, 225 Ill. 613, 80 NE 316; Chi- 
cago, etc., R. Co. v. Corson, 198 Ill. 
98, 64 NE 739; Iroquois Furnace Co. 
v. McCrea, 191 Ill. 340, 61 NE _ 79 
{aff 91 Ill. A. 337]; Howard vy. Illi- 
nois Trust, ete. Bank, 189 Ill. 568, 
59 NE 1106; Lake Erie, etc., R. Co. v. 
Wilson, 189 Ill. 89, 59 NE 5738; Cleve- 
land, etc., R. Co. v. Monaghan, 140 Ill. 
474, 30 NE 869; Duffin v. Peo., 107 
Til. 118, 47 AmR_ 431; Connors vy. 
Winke, 200 Ill. A. 351; Clay v. Alumi- 
num Ore Co., 186 Ill. A. 506; Good- 
man v. Weinberger, 185 Ill. A. 167; 
Henke v. Deere, etc. Co., 175 Ill. 
A. 240; Chicago v. Hutchinson, 129 
Ill. A. 239; Grant Park v. Trah, 115 
Til. A. 291 [aff 218 Ill, 516, 75 NE 
1040]; Chicago, ete., R. Co. v. Crose, 
113 Ill. A. 547 [aff 214 Ill. 602, 73 
NE 865, 105 AmSR 1351; Chicago v. 
Vesey, 105 Tll. A. 191; Wabash R. Co. 
v. Prast, 101 Ill. A. 167; Fitzgerald 
v. Hedstrom, 98 Ill. A. 109; Williams 
v. Carterville, 97 Ill. A. 160; Chicago, 
ete., R. Co. v. Lawrence, 96 Ill. A. 
635; People’s Gas Light, ete., Co. v.! 


see 


be obtained from the testimony of 


Amphlett, 93 Ill. A. 194; Chicago, etc., 
R. Co. v. Myers, 86 Ill. A. 401; Wa- 
bash R. Co. v. Jenkins, 84 Ill. A. 511. 

iInd.—Indiana Union Tract. Co. v. 
Scribner, 47 Ind. A. 621, 93 NE 1014; 
New York, etc., R. Co. v. Robbins, 38 
Ind. A. 172, 76 NE 804; Huntington 
Light, etc., Co. v. Beaver, 37 Ind. 
A. 4, 73 NE 1002; Huntington vy. 
Lusch, 33 Ind. A. 476, 70 NE 402. 

Iowa.—Nolte v. Chicago, ete. R. 
Co., 165 Iowa 721, 147 NW 192; Wicks 
v. German Loan, ete. Co., 150 Iowa 
112, 129 NW 744; State v. Mathe- 
son, 1380 Iowa 440, 103 NW 1387, 114 
AmSR 427, 8 AnnCas 430; Bach v. 
Iowa Cent. R. Co., 112 Iowa 241, 83 
NW 959; German Theological School 
v. Dubuque, 64 Iowa 736, 17 NW 153; 
Reddin v. Gates, 52 Iowa 210, 2 NW 
1079; Locke v. Sioux City, etc., R. Co., 
46 Iowa 109. : 

Kan.—Hamilton v. Atchison, etce., 
R. Co., 95 Kan. 353, 148 P 648; Bod- 
dington y. Kansas City, 95 Kan. 189, 
148 P 252, 253 [cit Cyc]; Griffen v. 
Fredonia Brick Co., 90 Kan. 375, 133 
Rye t4: 

Ky.—Welch vy. Louisville, ete, R. 
Co., 163 Ky. 100, 173 SW 338; Louis- 
ville, etc., R. Co. v. Brown, 127 Ky. 
732, 106 SW 795, 32 KyL 552, 13 LRA 
NS 1135; Hays v. Ison, 72 SW 733, 24 
KyL 1947; Vanarsdell v.' Louisville, 
etc., R. Co., 65 SW 858, 23 Kyl. 1666; 
Paducah First Nat. Bank v. Wisdom, 
111 Ky. 135, 68 SW 461, 23 KyL 530. 

Me.—State v. Hersom, 90 Me. 273, 
38 A 160. i 

Md.—Weiller v. Weiss, 124 Md. 461, 
92 A 1028; Consolidated Gas, ete., Co. 
v. State, 109 Md. 186, 72 A 651; Co- 
lumbia, etc., R. Co. v. State, 105 Md. 


34, 65 A 625; Tome v. Parkersburg 
ie R. .Co., 39 Md. 36,,17 Ame 
4 


Mass.—N. J. Magnam Co. v. Fuller, 
222 Mass. 530, 111 NE 399; Halloran 
v. New York, ete, R. Co., 211 Mass. 
132, 97 NE 631; McKarren v. Boston, 
ete, R. Co., 194 .Mass. 179, .80 -NE 
477, 10 AnnCas 961; Com. v. Tucker, 
189 Mass. 457, 76 NE 127, 7 LRANS 
1056; De Forge v. New York, etc., R. 
Co., 178 Mass. 59, 59 NE 669, 86 Am 


SR 464; Com. v. Chance, 174 Mass. 
245, 54-“NE 551, 75 AmSR_ 306; 
Dolan v. Mutual Reserve Fund Life 
Assoc., 173 Mass. 197, 53 NE 398: 
Gilbert v. West End St. R. Co., 160 
Mass. 403, 36 NE 60; Turner v. 
Boston, etc., R. Co. 158 Mass. 261. 


33 NE 520; Verran v. Baird, 150 Mass. 
141, 22 NE 630; Blair v. Pelham. 
118 Mass. 420; Hollenbeck v. Row- 
ley, 8 Allen 473; Marcy v. Barnes, 16 
Gray 161, 77 AmD 405. 

Mich.—Pruner vy. Detroit United R. 
Co., 173 Mich. 146, 1839 NW 48: Har- 
rison v. Green, 157 Mich. 690, 122 
NW 205; Potvin v. West Bay City 
Shipbuilding Co., 156 Mich. 201, 120 
NW 613; Sterling v. Detroit, 134 
Mich. 22, 95 NW 986; Leidlein v. 
Meyer, 95 Mich. 586, 55 NW 367; Mac- 
lean v. Scripps, 52 Mich. 214, 17 NW 
815, 28 -NW),.209s.In, re Foster, 34 
Mich. 21. 

Minn.—O’Neil v. Potts, 130 Minn. 
853, 153 NW 856; Mitton v. Cargill 
El. Co., 124 Minn. 65, 144 NW 434; 
Brown v. Douglas Lumber Co., 113 
Minn. 67, 129 NW 161; Strasser v. 
Stabeck, 112 Minn. 90, 127 NW 384; 
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Stewart v. St. Paul City R. Co., 78 
Minn. 110, 80 NW 855; Cooper v. St. 
Paul City R. Co., 54 Minn. 379, 56 
NW 42. 

Mo.—Edge v. Southwest Missouri 
Electric R. Co., 206 Mo. 471, 104 SW 
90; Baustian v. Young, 152 Mo. 317, 
53 SW 921, 75 AmSR 462; Davidson 
v. St. Louis, etc., R. Co., 164 Mo. A. 
701, 148 SW 406; Pritchard v. Hooker, 
114 Mo. A. 605, 90 SW 415; Robin- 
son v. St. Joseph, 97 Mo. A. 503, 71 
SwW 465. 

Mont.—Stokes v. Long, 52 Mont. 

Nebr. 768, 


S705 OMe 228. 
Nebr.—In re Lyle, 93 
141 NW 1127; Carlson v. Benton, 66 
Nebr. 486, 92 NW 600, 1 AnnCas 159; 
Geneva v. Burnett, 65 Nebr. 464, 91 
NW 275, 101 AmSR 628, 58 LRA 287; 
Omaha Southern R. Co. v. Beeson, 
36 Nebr. 361, 54 NW 557; Marion v. 
State, 20 Nebr. 233, 29 NW 911, 57 
AmR 825. 
Nev.—State v. Roberts, 28 Nev. 350, 
OTs! 92) 100 Feit Cye]. 


N. H.—Pritchard v. Austin, 69 N. 
H. 367, 46 A 188. 
Neis.—State: ‘v. Connors, 87 N. J. 


Ey vee 94 A 812. 
a Y.—Stiasny v. Metropolitan St. 
Co., 172 N. Y. 656, 65 NE 1122 [aff 
ES App. Div. 172, 68 NYS 694]; Al- 
berti v. New York, etc., R. Ce., 118 
N. Y. 77, 23 NE 35, 6 LRA 765; Archer 
v. New York, etc., R. Co., 106 N. Y. 


589, 18 NE 318; Peo. v. Budden- 
sieck, 103 N. Y. 487, 9 NE 44, 57 
AmR 1766; Cowley v. Peo., 83 N. Y. 


464, 38 AmR 464; Cozzens v. Higgins, 
1 Abb. Dec. 451, 3 Keyes 206, 33 
HowPr 436; Miller v. New York, 104 
App. Div. 38, 93 NYS 227; Leeds v. 
New York Tel. Co., 79 App. Div. 121, 
80 NYS 114 [rev on other grounds 
178 N. Y. 118, 70 NE 219]; Clary- 
Squire v. Press Pub. Co., 58 App. Div. 
362, 68 NYS 1028; Nies v. Broadhead, 
715 Hun 255, 27 NYS 52; Wilcox v. 
Wilcox, 46 Hun 32; McGirr Sons Co. 
v. Babbitt, 61 Misc. 291, 113 NYS 753; 
Parshell v. New York, etc., R. Co., 
21 NYS 354; Stott v. New York, etc., 
R. Co., 21 NYS 353 [aff 142 N. Y. 635 
mem, 387 NE 566 mem]; Roosevelt 
Hospital v. New York El. R. Co., 
21 NYS 205, 206. 

N. C.—Bane v. Atlantic Coast Line 
TRPV CO 1 TAS NEY CheB28% 88" SM 47 7; 
Hoyle v. Hickory, 167 N. C. 619, 838 
SE 738; Pickett v. Atlantic Coast Line 
R. Co., 153 N. C. 148, 69 SE &; Martin 
v. Knight, 147 N. C. 564, 61 SE 447. 

N. D.—Sherlock  v. Minneapolis, 
etc., R. Go. 24 N. D. 40, 188 NW 976; 
Higgs v. Minneapolis, etc., R. Co 16 
N. D. 446, 114 NW 722, 15 LRANS 
1162,-°15 -AnnCas, 97. 


Oh » ete. (RCo: Fv.4De 
Onzo, 87 Oh. St. 109, 100 NE 320; 
Tish v. Welker, 5 OhS&CP 725, 7 Oh 


NP 472; Cincinnati Tract. Co. v. Har- 
Tison/ 24! Oh: Cire 'Ct. N. Sieh 

Okl.—St. Louis, ete, R. Co. v. 
Dale, 386 Okl. 114, 128 P 1387. 

Or.—Parker v. C. A. Smith Lumber, 
ete.;"Co,,- TO Ori 415.138" P1062. 

Pa.—Beardslee v. Columbia Tp., 188 
Pa. 496, 41 A 617, 68 AmSR 883; Car- 
ney v. Pennsylvania R. Co., 63 Pa. 
Super. 138, 141 [cit Cyc]; Conrad v. 
Richter, 13 Pa. Co. 478. 

Porto Rico.—Diego v. Rovira, 9 
Porto Rico Fed. 17; Lucero v. Vila, 
17 Porto Rico 141. 

R. I.—Curtis v. New York, etc., R. 
Coe 32 OR. A165 42580 AN 7. 

Ss. C.—Brown v. Southern R. Co., 
96 SE 701; Wade v. Southern R. Co., 
89 S. C. 280, 71 SE 859; Virginia- 
Carolina Chemical Co. v. Kirven, 57 
S: C. 445, 35 SH 745 

S. D.—Moulton v. Globe Mut. Ins. 

o., 86 S. D. 339, 154 NW 830; In re 


It is essential that the photographs 
should be practically instructive as evidence,*® and, 
it has been stated, substantially necessary.*® 
graphs should be excluded where they would con- 
fuse rather than aid the jury,°*” distract the jury’s 


EVIDENCE 


Photo- 


McClellan, 20 S. D. 498, 107 NW 681. 

Tenn.—Record v. Chickasaw Coop- 
erage Co., 108 Tenn. 657, 69 SW 334; 
Livermore Fdy., etc., Co. v. Union 
Compress, etc., Co., 105 Tenn. 187, 58 
SW 270, 53 LRA 482. 

Tex.—San Antonio v. Talerico, 98° 
Tex. 151 [mod (Civ. A.) 78 SW 281; 
Buzard v. McAnulty, 77 Tex. 438, 14 
SW 138; Ayers v. Harris, 77 Tex. 108, 
13 SW 768; Eborn v. Zimpelman, 47 
Tex... 508, «26 AmR. 315; Hovey. yv. 
Sanders, (Civ. A.) 174 SW 1025; Mis- 
souri, etc., R. Co. y. Interstate Chemi- 
cal Co}, .(CCiv., AQ) 1692 -SWwe £220); 
Thompson v. Galveston, etc., R. Co., 
48 Tex. Civ. A. 284, 106 SW 910; St. 
Louis Southwestern R. Co. v. Demsey, 
40 Tex. Civ. A. 398, 89 SW 786; Ac- 
cousi v. G. A. Stowers Furniture Co., 
(Cty, A.) 87 SW 861; Houston, etc., 

Fe COs! Wee Cluck (Civ. A.) 84 SW 
852 \[aff' 99 -Tex.: 130,987 -SiW. 817]; 
Smith vy. Bunch, 31 Tex. Civ. A. 541, 
73 SW 559; Missouri, ete., R. Co. v. 
Moore, (Civ. A.) 15 SW 714. 

Utah.—Jchnson v. Union Pac. R. 
Co., 35 Utah 285, 100' P 390; Ded- 
richs v. Salt Lake City R. Co., 14 
Utah 137, 46 P 656, 35 LRA 802. 

Vt.—Davis v. Dunn, 90 Vt. 253, 98 
A 81, AnnCas1918D 994; Smith v. 
Central Vermont R. Co., 80 Vt. 208, 67 
A 535; Rowell v. Fuller, 59 Vt. 688, 
10 A 853. 

Va.—Spencer vy. Looney, 116 Va. 
167, 774, 7) SE 745 [cit Cyc]. 

Wash. '—Kelly v. Spokane, 83 Wash. 
55, 145 P 57; Miller v. Dumon, 24 
Wash. 648, 64 P 804. 

Wis.—Hupfer v. National Distill- 
ing Co., 127 Wis. 306, 106 NW 831; 
Hupfer v. National Distilling Co., 


114 Wis. 279, 90 NW 191; Mauch v. 
Hartford, 112 Wis. 40, 87 NW 816; 
Baxter v. Chicago, ete., R. Co., 104 


Wis. 307, 80 NW 644; Church v. Mil- 
waukee, 31 Wis. 512. 

. Va.—Merrill v. Marietta Tor- 
pedo Co., 79 W. Va. 669, 92 SE 112, 
LRAI917F 10438. 

Eng.—Re Stephens, L. R. 9 C. P. 
187. 

; N. B.—Brownell v. Black, 31 N. B. 

94, 

“It is a well-settled rule that pho- 
tographic views, when proved to be 
correct representations of persons, 
objects, or localities which are sub- 
ject-matters of inquiry in an action 
or proceeding, are admissible in evi- 
dence to aid the court or jury to ap- 
ply the facts’ proved to the particu- 
lar case.’ Johnson v. Union Pac, R. 
Co., 35 Utah 285, 294, 100) Pi 390. 

fa] This rule has been applied to 
admit photographs of: (1) A build- 
ing. Huntington Light, ete., Co. v. 
Beaver, 37 Ind. A. 4, 73 NE 1002. (2) 
Finger prints. Powell v. State, 50 
Tex. Cr. 592, 99 SW 1005. (3) SBul- 
lets in a homicide case. Com. v. 
Best, 180 Mass. 492, 62 NE 748. (4) 
A machine. Record v. Chickasaw 
Cooperage Go., 108 Tenn. 657, 69 SW 
334. (5) A telegraph pole and wires 
with a man on the pole in the posi- 
tion decedent was in when he re- 
ceived the injuries sued for. Bow- 
ling Green Gas Light Co. vy. Dean, 
142 Ky. 678, 134 SW 1115. 

[b] Machine similar to one in 
question.— Where action is brought 
for injuries received while clean- 
ing out a corn shredder, it is not 
error to submit to the jury photo- 
graphs of another shredder of the 
same make, where defendant’s proof 
shows that they fairly represent the 
machine on which the accident oc- 
curred. Smith v. Eichelberger, 175 
TINGATE23 b. 

{c] A crayon portrait may be ad- 
mitted on the question of the race 
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attention from the main sssues,?° or unduly em- 
phasize the claims or the evidence of one of the 
parties,®® or where the natural effect of their in- 
troduction in evidence would be to arouse the sym- 
pathies or prejudices of the jury, rather than to 


of the person represented or a blood 
relative of such person. Stultz v. 
Cousins, 242 Fed. 794, 155 CCA 382. 

{d] Painted portrait or miniature. 
—That a portrait, or miniature, 
painted from life, and proved to re- 
semble the person, may be used to 
identify him, cannot he doubted, al- 
though, like all other evidences of 
identity, it is open to disproof or 
doubt, and must be determined by 
ie jury. Udderzook v. Com., 76 Pa. 
40. 

34. Kelly v. Spokane, 83 Wash. 55, 
M45. )57 

35. Ill.—Zinser v. Chicago Sani- 
tary Dist., 175 Ill. A. 9; Lake Erie, 
etc., R. Co. v. Wilson, 87 Ill. A. 360. 

Mass.—Harris vy. Quincy, 171 Mass. 
472, 50 NE 1042; Gilbert v. West End 
ae R. Co., 160 Mass. 403, 386 NE 

Minn.—Lentz v. Minneapolis, etc., 
R. Co., 185 Minn. 310, 160 NW 1794. 

N. D.—Wyldes v. Patterson, 31 N. 
D, 282, 153 NW 630. 

Or.—State v. Miller, 43 Or. 325, 74 
P 658. 

Vt.—Hassam y. J. E. Safford Lum- 


ber Co., 82 Vt. 444, 74 A 197; Foss 
ViiSmith,. “19.5Vtw 434; 965 7A 55s. 
[a] Zlustrations.—(1) On the 


issue of the value of furniture at a 
particular time, it was not prejudi- 
cial to exclude from the evidence a 
photograph of the furniture taken 
at that time, the photograph not 
showing the kind and quality there- 
of. Foss v. Smith, 79 Vt. 434, 65 
A 553. (2) In an action for -dam- 
ages from the overflow of a river 
caused by a sanitary district, photo- 
graphs taken at various places on 
other rivers tributary thereto are not 
admissible, where there is no evi- 
dence of how long the flood condi- 
tions had existed before or after the 
photographs, or of the depth of the 
streams. Zinser v. Chicago Sanitary 
Dist soi25 WAERA. 29. 

36. Omaha Southern R. Co. 
Beeson, 86 Nebr. 361, 54 NW 557: 
Wyldes v. Patterson, 31 N. D. 282° 
153 NW 630; Mauch vy. Hartford, 112 
Wis. 40, 87 NW 816; Selleck v. Janes- 
ville, 104 Wis. 570, 80 NW 944, 76 
AmSR 892, 47 LRA 691; Baxter v. 
Chicago, etc., R. Co., 104 Wis. 307, 80 
NW 644. 

[a] Where inspection practical._— 
It is not error to exclude photegraphs 
of premises which are situated with- 
in three blocks of the courthouse, 
and an inspection of which by the 


jury is both possible and practic- 
able. Wyldes v. Patterson, 31 N. D. 
282, 1538 NW 630. 


{[b] Where the jury has viewed 
the premises in a land damage case, 
it is proper to exclude photographs 
of parts of the street which was 
opened, the photographs at best be- 
ing secondary evidence. Dobson v. 
Philadelphia, 7 Pa. Dist. 321. 

{c] Possibility of mathematical 
demonstration.—Where a fact may 
be proved by simple mathematical 
demonstration, photographs and 
other testimony seeking to contro- 
vert the established laws of mathe- 


matics are properly excluded. 
Wyldes. v. Patterson, 31 N. D. 282, 
153 NW 630. 


37. Wyldes v. Patterson, 31 N. D. 
282, 153 NW 630. 
49 Tex. Cr. 


38. ‘Willis v. State, 
139, 90 SW 1100. 

39. Rodick v. Maine Cent. R. Co., 
109 Me. 530, 85 A 41; Colonial Re- 
ons Co. v. Lathrop, (Okl.) 166 P 

[a] Rule applied.—‘“‘In a case like 
the one under consideration [an ac- 
tion against a carrier for personal in- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 
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throw any real light wpon the issues.4° 
of evidence has sometimes been referred to as sec- 
ondary evidence,*1 and sometimes as demonstrative 
evidence,*? and not original evidence,** but it is 
also considered that in a proper case photographs 
may be admitted as direct evidence.‘ 

[§ 1116] b. To Show Personal Appearance or 
Identity. Photographs may be admitted in evidence 
upon questions of personal appearance or identity,*® 
as for instance of a deceased person *® or one who | 


juries], they [photographs] should 
represent inanimate not animate ob- 
jects, and when they go further than 
this and represent the parties in va- 
rious claimed positions they may 
more properly be excluded than ad- 
mitted on the ground that they have 
passed beyond their legitimate func- 
tion and tend to emphasize unduly 
the claims or the evidence of one 


party or: the other.’ Rodick v. 
Maine Cent. R. Co., 109 Me. 530, 534, 
85 A 41. 


40. Fearon v. New York L. Ins. 
Co., 162 App. Div. 560, 147 NYS 644. 

{a] In an action for death a pho- 
tograph of decedent and his chil- 
dren, taken about six months before 
decedent’s death, should not be ad- 
mitted. Fearon v. New York L. Ins. 
Co., 162 App. Div. 560, 147 NYS 644. 

41. Conn.—Cunningham vy. Fair 
Haven, etc., R. Co., 72 Conn. 244, 43 
A 1047. 

Minn.—O’Neil v. Potts, 130 Minn. 
353, 153 NW 856. 


Mo.—Baustian v. Young, 152 Mo. 
317, 53 SW 921, 75 AmSR 462. 

N. J.—Goldsboro v. New Jersey 
Genta itvw CO: 00 — ING, Wal Li kOe ok 
433. 

Pa.—Dobson v. Philadelphia, 7 Pa. 
Dist. 321: 
+42. Stewart v. St. Paul City R. 


Co., 78 Minn. 110, 80 NW 855. 
. Strasser v. Stabeck, 112 Minn. 
90, 127 NW 384 [foll O’Neil v. Potts, 


130 Minn. 353, 153 NW 856]. 
44, State v. Matheson, 130 Iowa 
440, 444, 103 NW 137, 114 AmSR 


427, 8 AnnCas 430 (“Photographs are 
admissible not merely as a diagram 
or map representing things to which 
the witness testifies from his inde- 
pendent observation, but as direct 
evidence of things which have not 
been directhy described by a_ wit- 
ness as having come within his ob- 
servation’). 

45. U. S—wWilson v. U. S:, 162 
U. S. 613, 16 SCt 895, 40 L. ed. 1090; 
Considine v. U. Ss 112 Fed. 342, 50 
CCA 272 [certiorari den 184 U. S. 
699, 22 SCt 938, 46 L. ed. 765]; U. S. 


Vv. iN Lot of Jewelry, etc., 59 Fed. 
684. 

Ala.—Luke v. Calhoun County, 52 
Ala. 115. 

Cal.—Peo. v. Rogers, 163 Cal. 476, 
126 P 143. . 

Hawaii.—Bright v. Quinn, 20 Ha- 
waii 504. 

Iowa.—State i Hasty, 121 Iowa 
507, 96 NW 111 


Ky. ON Urnatl, ete., R. Co. v. No- 
lan, 161 Ky. 205, 170 SW 650. 

Mass.—Com. v. Morgan, 159 Mass. 
375, 34 NE 458. 

Mich.—Davis v. Adrian, 147 Mich. 
300, 110 NW 1084. 5 

Minn.—State v. Holden, 42 Minn. 
350, 44 NW 123. 

Mo.—State v. Fulkerson, 97 Mo. A. 
599, 71 SW -704. 


Mont.—Stokes v. Long, 52 Mont. 
470, 159 P 28. 
Nebr.—Martin v. State, 20 Nebr. 


233, 29 NW 911, 57 AmR 825. 


Nie eX Peomsy somith, 121 Nagy. 
578, 24 NE 852. 

Okl.—Morris v. Terr., 1 .Okl. Cr. 
617, 99 P 760, 101 P 111. 

Pa.—Com v. Connors, 156 Pa. 147, 


27 A 366; Cunnius v. Reading School 
Dist, ul LackLegN Oe 

R. T.—State v. Elwood, 17. RI. 
763, 24 A 782. 

Mex Houston, -6tC..eak... COs NV. 
Cluck, (Civ. A.) 84 SW 852 [aff 99 


R. 
‘763, 24 A 782. 


EVIDENCE 
This kind 


father.*8 
[$1117] c: 


Tex. 130, 87 SW 817]. 


Utah.—State _v. McCoy, 15 Utah 
136, 49 P 420. 

Eng.—Reg V; # Dotson, <4. Bo &i eh: 
103; Rex v. Williams, TI) Je. Rs 240; 


Hills Vs SAS ou. 1, Teens ae 

[a] Race.—-On an issue whether 
plaintiff and his son were negroes or 
white persons, photographs of plain- 
tiff’s grandfather and of the grand- 
father’s daughter and her children, 
which plaintiff testified were correct 
pictures, were improperly excluded 
on the ground that the court be- 
lieved them to have been taken from 
other photographs. Spencer v. 
Looney, 116 Va. 767, 82 SE 745. 

{[b] In matrimonial cases, it is 
not the habit of the English courts, 
“except under very ‘special circum- 
stances, to act upon a photograph 
alone.” Frith v. Frith, [1896] P 74. 

46. U. S—wWilson v. U. S., 162 U. 
S. 613, 16 SCt 895, 40 L. ed. 1090. 

Ala.—Malachi v. State, 89 Ala. 134, 
8 S 104. 

Cal.—Peo. v. Durrant, 116 Cal. 179, 
48 P 75. 

Iowa.—State v. Windahl, 
470, 64 NW 420. 

Minn.—State v. Holden, 42 Minn. 
350, 44 NW 123. 


95 Iowa 


Mont.—State vy. Jones, 48 Mont. 
505, 139 P 441, 
Nebr.—Marion v. State, 20 Nebr. 


as, cY NW 911, 57 AmR 825. 

N. Y.—Peo. v. Webster, 139 N. Y. 
73, 34 NE 730. 

Utah.—State v. MeCoy, 15. Utah 


136, 49 P 420. 


47. U. S—Considine v. U. S., 112 
Fed. 342, 50 CCA 272. 
Mass.—Com. v. Morgan, 159 Mass. 


,3875, 34 NE 458. 


Mo.—State v. Fulkerson, 97 Mo. A. 
599, 71 SW 704. 
N. Y.—Peo. v. Smith, 121 N. Y. 
578, 24 NE 852. 
Pa.—Com. v. Connors, 156 Pa. 147, 
27 A 366. 
I.—State v. Elwood, 17 R. I. 
In re Jessup, 81 Cal. 408, 21 
742, 1028, 6 STEP ea 


48. 
PAO Gs ea ie 
Shorten vy. Judd, 56 Kan. 43, 
337, 54 AmSR 587. 

Resemblance in bastardy 
generally see Bastards § 125. 

49. Ala.—Greenwood Café Vv. 
Walsh, 15 Ala. A. 519, 74 S 82. 


cases 


Cal.—Peo. v. Elmore, 167 Cal. 205, 
13S P°989? 
Colo.—Bonnet v. Foote, 47 Colo. 


282, 107 P 252, 28 LRANS 136. 
Conn.—State Vv. Cook, 75 Conn, 267, 


53 A 589. 

Del. Sige v. Powell, .21 Del. 24, 
61 A 96 

Ga. crease v. State, 69 Ga. 36, 
47 AmR 748. 


Ill_— Hoyt v. Chicago City R. Co., 
166 Ill. A. 361; Fuller v. Kelso, 163 
Ill. A. 576; People’s Gas Light, etc., 
Co. v.. Amphlett, 93 Ill. A. 194. 

Iowa.—Reddin v. Gates, 52 Iowa 
210, 2 NW 1079. 

Ky.—Louisville, 
Ashley, 169 Ky. 
LRAI1916E 768. 

Mass.—Com. v.' Retkovitz, 
Mass. 245, 110 NE 298. 

Minn.—Cooper v. St. Paul City R. 
Co., 54 Minn. 379, 56 NW 42. 

Mont.—State v. Jones, 48 Mont. 505, 
139 P 441. 

Nev.—State v. 28 Nev. 

TSN save. 


oP ie 12 eee: 
73, pa ‘NE 730; Alberti v. New York, 


etc., 


Rit COnney. 
330, 183 SW 921, 
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eo. v. Webster, 
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is charged with the eommission of a particular 
act,** and have also been held admissible to estab- 
lish a likeness between a child and its putative 


To Show Physical Condition—(1) 
In General. Photographs may be admitted to prove 
the physical condition of a person at a particular 
time,*® or the existence, nature, and location of 
wounds or injuries,°° where such evidence is rele- 


ete. RCo LES NigWs th co UNG Coy 
6 LRA 765. 

N. C.—Davis v. Seaboard Air Line 
R. Co.,-136, N.C. 115, 48 SH, 691, SL 
AnnCas 214. 

Oh.—Cincinnati, ete., R. Co. v. De 
Onzo, 87 Oh. St. 109, 100 NE 320. 
50a —Smith v. Terr,, 11 Okl. 669, 

05. 

Pa.—Washington L. Ins. Co. v. 
Schaible, 1 WklyNC 3869; Schaible v.. 
Washington L.’ Ins. Co., 9 Phila. 136.. 

Tenn.—Nimmerfall.v. Link, 7 Tenn.. 
Civ..2A.” 621. 

Tex.—Southern Pac. Co. v. Ecken- 
fels, (Civ.) A.) 197. SW 1003; ° Gal- 
veston, etc., R. Co. v. Harper, 53 Tex. 
Civ. A. 614, 114 SW 1168, 1199, 

Wash.—State v. Fateh-Mohamed,. 
76 Wash. 462, 136 P 676. 

[a] Physical condition of a child 
may be shown by a_ photograph. 
Cowley v. Peo., 83 N. Y. 464, 38 AmR 
464 [aff 21 Hun 415, 8 AbbNCas 1].. 

{b] The condition of the brain of 
a person deceased may be shown by 
a photograph. Monson v. State, (Tex.. 
Cr.) 63 SW. 647. 

{[c] Photograph before injury —. 
(1) In an action for personal injur- 
ies a photograph of plaintiff, taken 
befcre the accident, was properly ad-. 
mitted. Hoyt v. Chicago City R. Co., 
166 Ill. A. 361. (2) In an action by 
a professional athlete for personal 
injuries, where it becomes perti- 
nent for plaintiff to prove his ability 
prior to the accident to perform diffi- 
cult feats, and descriptive oral 
testimony has been given, it is not 
error to admit pictures or diagrams . 
which are proved correctly to repre-.' 
sent the feats. va eae ete, RR. 
Co. v. De Onzo, 87 . St. 109, 100: 
NE 320. 

[d] Comparative size for two per- 
sons may be shown by a photograph. 
or Vaeiceller 19d sea eo aS ee 
198. 

{e] Photograph taken several 
years before trial.—In an action for 
personal injuries the photograph of 
plaintiff taken nine years before the 
trial has been held to be inadmissible 
for the purpose of showing plain- 
tiff's emaciated condition. Rock 
Island v. Drost, 71 Ill. A. 613. : 

50. Cal.—Peo. v. Rogers, 163 Cal. 
476, 126 P 143. 

Ga.—Pace v. Cochran, 144 Ga. 261, 


86 SE 934. 

Be ea es Vv. Kelso> 163" TilsAn, 
Ky.—Louisville, Otis kt. oe COse Ve 

Ashley, 169 Ky. 330, 183 SW 921, 


LRA1916H 7 

Mage. Melarren v. Boston, etce., 
RR. GO.nel 4 eMass. 17S ESO NE 477, 
10 AnnCas 961. ! 

N. Y.—Alberti v. New York, etc., 


ES (Cole VUSAINatp ss, lel; ome NEE CO: anG 
LRA 765. 

Okl.—Smith v. Terr., 11 Okl. 669, 
69°. P* 805: 

Tex.—Missouri, etc. R. Co. v. 
Heacker. (Civ. A.) 168 SW 26. 

[a] Illustration. — Photographic 
tracings showing the pulsation of 


the heart of one suing for personal 
injuries, as well as photographs 
showing his impairment of vision and 
injuries to other organs, when shown 
to have been taken with scientific 
accuracy, are properly received in 
evidence. Missouri, ete, R. Co. v. 
Heacker, (Tex. Civ. A.) 168 SW 26. 
[b] Photographs of wounds have 
been admitted. Pace v. Cochran, 144 
Ga. 261, 86 SE 934; Franklin v. 
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vant, as in an action for personal injuries,®! unless 
the photograph is of an indecent nature,®? or the 
injuries are such that the jury may be sufficiently 
advised of the facts by a verbal deseription,®* or 
the injured person is in court and may exhibit his 


injury to the jury.** 


Photographs of animals may be admitted for sim- 


ilar purposes.°®° 
[§ 1118] 


State, 69 Ga. 36, 47 AmR 748; Peo. 
v. Fish, 125 N. Y. 136, 26 NE 319; 
Smith: .v.. -Terr.,, 11 Okl. 669, 769) P 


805. 
Ill.— Hoyt + Chicago City R. 


51. 

Co., 166 Ill. A. 36 

Ky.—Cincinnati, le Rens. INO= 
lan, 161 Ky. 205, 170 SW 650. 

Mich. ——Harrison — v. Green, 157 
Mich. 690, 122 NW 205. 

N. Y.—Alberti v. New York, etc., 
RaiCo. 11 8N. AY. Ul, 23 NE 35, 6 
LRA 765. 

On Cincinnatin-etc ai. Co. Vv. De 
Onzo, 87 Oh. St. 109, 100 NE 320. 

Tex.—Southern Pac. Co. v. Ecken- 
fels, (Civ. A.) 197 SW 1003; Galves- 
ton, woLeya bt 1©O. «Va, Harper. o6 Lex. 
Civ. A. 614, 114 SW 1168, 1199. 

52. Guhl v. Whitcomb, 109 Wis. 
69, 76, 85 NW 142, 838 AmSR 889. 

‘owe cannot pass silently the re- 
ception in evidence of photographs 
showing rear views of plaintiff’s per- 
son, nude from below the shoulders 
to mid-thigh. Such photographic 
exposure of the body of a twenty- 
year-old girl in a court room full of 
men is even more grossly improper 
and shocking than the conduct dis- 
closed in Brown v. Swineford, 44 
Wis. 282, 285, of which this court ex- 


pressed its condemnation in the 
scathing words of Chief Justice 
Ryan:’ ‘No such indecency is ever 


necessary, or should be tolerated, in 
court. If the condition of any pri- 
vate part of the body of any party, 
male or female, is material on any 
trial, it should be privately ex- 
amined by experts out of court, and 
. expert testimony be given of it. "Such 
an exposure aS was made in this 
case, if made without leave of the 
court, might well be punished as a 
contempt; made with the sanction of 
the court, it is none the less im- 
proper and indecent, well calculated 
to disgrace the administration of 
justice, and to bring it into ridicule, 
if not into contempt. It is hoped 
that this court may never have 
another occasion for such censure.’ 
To those words we cannot and need 
not add, save to reiterate the senti- 
ments they express, and to invoke for 
them the careful attention of those, 
whether of court or bar, who may be 


tempted to repeat such defilement of | 


the proceedings in.a court of jus- 
tice.’ Guhl v. Whitcomb, supra. 

53. Cirello v. Metropolitan Exp. 
Co., 88 NYS 932. 

54. Baxter v. Chicago, etc., R. Co., 
104 Wis. 307, 80 NW 644 (leg). 

[a] Considerations of propriety 
require that ‘‘the nude body of the 
plaintiff should not be exhibited in 
court,” but instead “photographs of 
it may be given in evidence.” Cin- 
cinnati, ete), R. Co. v.. Nolan, 161 
Ky. 205, 208, 170 SW 650. 

55. State’ v. Cook, 75 Conn. 267, 
53 A 589; Weiller v. Weiss, 124 Md 
461, 92 A 1028. 

[a] The rule has been applied to 
admit: (1) A photograph of a 
mare injured in a collision. Weiller 
v. Weiss, 124 Md. 461, 92 A 1028. (2) 
Photographs of horses in prosecution 
for cruelty in depriving them of nec- 
essary sustenance. State v. Cook, 75 
‘Conn; 267, 53. A 589. 

56. Ark.—Prescott, etc.,, R. Co. v. 
Franks, 111 Ark. 83, 163 SW 180, 
AnnCasi916A 773. 

Cal.— Kimball vy. Northern Electric 
‘Co., 159 Cal. 225, 113 P 156. 


(2) X-Ray Photographs. While a pic- 
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ture produced by an X-ray cannot be verified as a 
true representation of the subject in the same way 
that a picture made by a camera can be, the rule in 
regard to the use of ordinary photographs on the 
trial of a cause applies to photographs of the in- 


ternal structure and conditions of the human) body 


taken by the aid of X-rays, and such a photograph, 


when verified by proof that it is a true representa- 


Electyic R. Co. 


v. Spence, 213 Ill. 220, 72 NE 796, 


104 AmSR 213; Krauss v._ Ballin- 
Per Aide GeeAS vhys4e 
Ky.—Indian Creek Coal Co. v. 


Walcott, 168 Ky. 534, 182 SW 631; 
Ligon vy. Allen, 157 Ky. 101, 106, 162 
SW 536, 51 LRANS 42 [quot Cyc]. 
Mont.—Stokes vy. Long, 52 Mont. 
ALOT LD OMe ee 
Bentron, 66 


Nebr.—Carlson_ v. 
Nebr. 486, 92 NW 600, 1 AnnCas 
G. Coon 


eos 

N. Y.—Marion v. B. 

Constr. /Co., Lot App. ‘Div. 95." 141 
NYS 647 [aff 2G ONS or Se ia OM INT 
444]; Kossoff v. Kupferberg, 91 
Hike, 1, 154 NYS 149. 

C-—Lupton v. Express Co., 169 
N. Me 671, 86 SE 614, 615 [quot Cyc]. 

Tenn.— Bruce v. ‘Beall, 99 Tenn. 
303, 41 SW 445. 

Tex.—Kansas City, ete., R. Co. v. 
Swift, (Civ. A.) 204 SW 135; Chi- 
HN EKO OKO 1a Oley erigy fShanuliary (Orrin JX) 
197 SW 614; Missouri, etc., R. Co. v. 
Heacker, (Civ. A.) 168 SW 26. 

[a] Sufficiency of showing.—(1) 
To constitute a foundation for the 
introduction of an X-ray photograph 
in evidence, it is not essential that it 
appears that it was taken by a com- 
petent person, nor that the condition 
of the apparatus with which it was 
taken and the circumstances under 
which it was taken were such as to 
insure an accurate picture; but 
where it has been shown by the evi- 
dence of competent witnesses that 
it truly represents the object it is 
claimed to represent, there is suffi- 
cient foundation for its admission. 


Carlson v. Benton, 66 Nebr. 486, 92 
NW 600, 1 AnnCas 159. (2) “While 
it would have been better, no doubt, 


to have introduced evidence of the 
familarity of the physicians with the 
process of X-ray phetography and 
the methods employed in preparing 
these particular exhibits, we cannot 
see that the omission so to ado 
amounted to error necessitating the 
reversal of the cause. The witnesses 
were qualified surgeons. It is well 
known that the X-ray is almost uni- 
versally understood and used by sur- 
geons of the. present day in examin- 
ing injuries. Doubtless the court 
required less preliminary proof from 
ssuch witnesses than would have been 
exacted from laymen. The surgeons 
had testified without objection that 
they had examined the injuries them- 
selves by the use of the X-ray ap- 
paratus, and this testimony in itself 
was an indication that they were 
familiar with the uses of the Roent- 


gen rays. When, therefore, they tes- 
tified to the taking of certain X-ray 
pictures, or rather the making of 


plates, the court doubtless assumed 
that the ordinary methods of those 
familiar with such matters had been 
followed.” Kimball v. Northern 
Hlectrie, Co.,0 159" Cali2 25 230-0 was 
PTT Gee Ga) The testimony of a phy- 
sician that he was present when 
X-ray pictures were taken, that he 
saw them taken and developed, and 
that he looked at the plates immedi- 
ately after they were developed, es- 
tablishes the identity and correctness 
of the pictures. Marion vy. B. G. 
Coon Constr. Co., 157 App. Div. 95, 
14. NYS 647 [aff 216 Noy. d7s 110 
NE 444]. (4) X-ray photographs 
were not admissible where a wit- 


tion,®® is admissible in evidence.** 


But X-ray photo- 


ness merely stated that he took the 
photographs without stating that 
they correctly represented what he 
saw, or how they were taken, or that 
he had ever taken such photographs 
before, or knew anything about how 
they ought to be taken, and without 
giving’ any assurance as to the char- 
acter or accuracy of his X-ray ma- 
chine, or of its condition or working 
order. Ligon y. Allen, 157 Ky. 101, 
162 SW 536, 51 LRANS 842. 

[b] Time of taking; intervening 
injury.—In an action against a phy- 
sician for malpractice, where there 
was positive testimony. that plain- 
tiffs arm -was in the same condition 
when X-ray photographs were taken 
as it was when treated by the phy- 
sician, such photographs were ad- 
missible in evidence despite testi- 
mony as to an intervening injury to 
plaintiff's arm. J.igon v. Allen, 168 
Kye 19, 181 ‘SW 656. 

[ec] Examination of witness as to 
angle of light.—‘The lights or 
shadows produced by the angle of 
light may make a material differ- 
ence in the appearance; it was, there- 
fore, entirely proper that the witness 
should be fully examined upon this 
point.”’ Baltimore, ete, R. Co. v. 
Whitacre, 124 Md. 411, 431, 92 A 
1060 [aff 242 U. S. 169, 37 SCt 33, 61 
ES eds 228% 

57. U. S.—Chicago, ete., R. Ce. v. 
Upton, 194 Hed. 371, 115 CCA 379: 

Ark.—Prescott, etc.,. Ri.” Co. ve 
Franks, 111 Ark. 83, 163 SW 180, 
AnnCas1916A 773; Miller v. Mintun, 
73 Ark. 183, 838 SW 918. 

Cal.—Bruce y. Western Pipe, etce., 


Co., 177 Cal. 25, 169 P 660: 
Colo.—Smith y. Grant, 29 Chicago 
LegNews 145. 


Ill.—Chicago City R. Co. v. Smith, 
226) Il. 178) 880; NAY 47165 fate 124) ere 
A. 627]; Chicago, etc., Electric R. 
Co. v. Spence, 213 Ill. 220, 72 NE 
796, 104 AmSR 2138; Hunt v. Illinois 
Southern wRi, Cos" 196 Wil Al S539: 
Berge v. Mitehell, 196. Ill. > A. 509: 
Krauss v. Ballinger, 171 Ill. A. 534; 
Judejko v. Chicago City R. Co., 166 
Ill. A. 140: Haywood v. Dering Coal 
Co., 145 Ill. A. 506; Eckels v. Boy- 
lan, 136 Ill. A. 258, 265 [cit Cyc]. 

lowa.—Ingebretson v. Minneapolis, 
ete, “Ra Co, 176 Towa: 74,155 sNWwW 
327; State v. Matheson, 142 Iowa 
414) 120 NW 1036, 134 "AmSR 426; 
Elzig v. Bales, 135 Iowa 208, 211, 
112 NW 540. [eit Cyc]; State v. 
Matheson, 130 Iowa 440, 103 NW 187, 
114 AmSR 427, 8 AnnCas 430. 

Kan.—Boddington v. Kansas City, 
95 Kan. 189, 148 P 252. 

Ky —Ligon v. ‘Allen, 168. iKy.,+29; 
181 Sw 656; Chesapeake, ete. R; Co. 
v. Kornhoff, 167 Keys 353s 180 SW 
523; Ligon v. Allen, 157 Ky. 101, 106, 
162 SW 536, 51 LRANS 842 [quot 
mek 

Risch ee v. Weld, 93 Me. 345, 
45 A 29 

Md. aati Cteee Rao awe 
Whitacre, 124 Md. 411, 92 A 1060 {aft 
gae ioe 169, 37 sct 33, 61 L. ed. 

]. 

Mass.—Doyle v. Singer Sewine 
Mach. Co., 220 Mass. 327, 107 NE 
949; De Forge v. New York, etc., R. 
Co., 178 Mass. 59, 59 NE 669, 86 
AmSR 464, 

Minn.—Brookman vy. Chicago Great 
Western R. Co., 116 Minn. 409, 133 
NW 969. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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graphs may be excluded where they are not material 
to the case and would raise collateral issues,°* or 
where they would not be intelligible to the jury.®® 

[§ 1119] d. To Show Location, Surroundings, 
and Condition of Premises or Inanimate Objects. 
Where it becomes material to know the location, 
surroundings, and condition of the premises on 


Mo.—Dean v. Wabash R. Co., 229 
Mo. 425, 129 SW 953. 
Mont.—Stokes y. Long, 52 Mont. 


420M 159 5.128. 

Nebr.—Geneva vy. Burnett, 65 Nebr. 
464, 91 NW 275, 101 AmSR 628, 58 
LRA 287. 

N. C.—Lupton v. Southern Express 
Co., 169 N. C. 671, 86 SE 614. 

Oh.—Lake Shore Hlectric R. Co. v. 
Hobart, 32; Oh. ‘Cir’ (Chr 1547 33: fOn: 
Cir. Ct. .N. .S. 592; Tish v. Welker, 
5 OhS&CP 725, 7 OhNP 472. 

Okl.—Bartlesville Zine Co. v. 
Fisher, 159 P 476, 477 [cit Cyc]. 

Pa.—Wallace v. Pennsylvania R. 


WOnmeoa ba, 556; 1° A 1086" L288 
AmSR 817. 

Tenn.—Bruce vy. Beall, 99 Tenn. 
303, 41 SW 445. 

MNex.-—Chicago, ete; Ry (Col~ v. 


Smith, (Civ. A.) 197 SW 614; Pecos, 
etc., R. Co. v. Winkler, (Civ. A.) 179 
SW 691; Houston; etc., R. Co. v:. 
Shapard, 54 Tex. Civ. A. 596, 118 SW 
596. 


Utah.—Russell v. Borden’s Con- 
densed Milk Co., 174 P 633. 

Vt.—Sheldon y. Wright, 80 Vt. 208, 
67 A 807. 

Va.—Virginian R. Co. v. Bell, 118 
Va. 492, 8&7 SE 570. 

Wash.—Miller v. Dumon, 24 Wash. 
648, 64 P 804. 

W. Va.—Griffith v. American Coal 
Co. (75) W.Va. 686, .84 (SH 621; 
LRA1915F 803. 

Wis.—Mauch y. Hartford, 112 Wis. 


40, 87 NW 816. 


“Modern science has made it pos- 
sible to look beneath the tissues of 
the human body and has aided sur- 
gery in telling of the hidden mys- 
teries. We believe it to be our duty 
in this case to be the first, if you 
please to so consider it, to admit in 
evidence a process known and ac- 
knowledged as a determinate sci- 
ence.” Smith v. Grant, (Colo.) 29 
ChicagoLegNews 145. 

“The novelty of the X-ray photo- 
graph does not extend to the rules 
governing its reception in evidence. 
Maps, photographs, drawings and 
models are admissible in evidence 
when it is shown that they fairly 
represent the object or objects under 
investigation. There is no good rea- 
son why the same rule should not 
apply to photographs of this char- 
acter.” Carlson v. Benton, 66 Nebr. 
486, 489, 92 NW 600, 1 AnnCas‘159 
(where the court said by way of pre- 
lude to the language quoted: “The 
defendants cite Bruce v. Beall, 99 
Tenn. 303, 41 SW 445, in which the 
court says: ‘It is not to be under- 
stood, however, that every photo- 
graph offered as taken by the cathode 
or X-ray process would be admissi- 
ble. Its competency, to be first de- 
termined by the trial judge, depends 
upon the science, skill, experience 
and intelligence of the party taking 
the picture and testifying with re- 
gard to it, and, lacking these impor- 
tant qualifications, it should not be 
admitted. The rule thus announced 
was applicable, doubtless, to the 
facts before the court in that case; 
but it is too narrow to be regarded 
as a genera] rule’). 

[a] Reasons for rule—(1) “The 
use of photography in cases of this 
character is now so_ universally 
recognized, that it is properly re- 
garded as evidence of the strongest 
sort in such case.” Baltimore, etc., 
R. Co. v. Whitacre, 124 Md. 411, 431, 
92 A 1060 [aff 242 U. S. 169, 37 SCt 
33, 61 L-ed. 228]. (2) “New as this 
process is, experiments made by sei- 
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evidence;®° and 
photographs are 


entific men, as shown by this record, 
have demonstrated its power to re- 
veal to the natural eye the entire 
structure of the human body, and 
that its various parts can be photo- 
graphed, as its exterior surface has 
been and now is. And no sound rea- 
son was assigned at the bar why a 
civil Court should not avail itself of 
this invention, when it was apparent 
that it would serve to throw light on 
the matter in controversy. Maps 
and diagrams of the locus in quo, 
drawn by hand, are often used to aid 
a Judge or a jury to an intelligent 
conception of the matters to be de- 
termined, and no one would think of 
questioning the competency of the 
testimony of a witness who stated 
that he knew the map or diagram to 
be entirely accurate, and who then 
used it to illustrate or make plain 
his statement. The pictorial repre- 
sentation of the condition of the 
broken leg of the plaintiff gave to 
the jury a much more intelligent idea 
of that particular injury than they 
would have obtained from any ver- 
bal description of it by a surgeon, 
even if he had used for the purpose 
the simplest terms of his art.” 
Bruce v. Beall, 99 Tenn. 303, 307, 
41 SW 445. 

58. Davis v. Dunn, 90 Vt. 253, 98 
A 81, AnnCas1918D 994. 

59. Colesar v. Star Coal Co., 255 
Ill. 532, 99 NE 709. 

60. U. S.—Denver, etc., R. Co. v. 
Roller, 100 Fed. 738, 41 CCA 22, 49 
LRA 77; Tracy v. Baltimore, etc., R. 
Co., 98 Fed. 633. 

Ala.—Burton y. State, 107 Ala. 108, 
18 S 284; Wilkinson v. State, 106 
Ala. 23, 17 S 458; Kansas City, etc., 


RK. Co. vy. smith; 90) Ada. 25).'87 S443, 
24 AmSR 753. 
Cal.—Peo. y. Loper, 159 Cal. 6, 


112 P 720, AnnCasi1912B 1193. 
Colo.—Mow v. Peo., 31 Colo. 351, 

72 P 1069. : 
Conn.—McGar v. Bristol, 71 Conn. 

652, 42 A 1000; Dyson v. New York, 


CUO iy aOOn OOM Ms eo mal (ee Ae Oi, 
14 AmSR 82. 

Fla.—Adams y. State, 28 Fla. 511, 
10 S 106. 

peta a v. State, 83 Ga. 92, 9 SE 
768. 

Ill—Sample vy. Chicago, etc. R. 


Co., 233 Ill. 564, 84 NE 643 [aff 138 
Ill. A. 95]; Illinois Southern R. Co, 
v. Hayer, 225 Ill. 613, 80 NE 316; 
Lake Hrie, ete., R. Co. v. Wilson, 189 
Tso oo NE ote, revi l87— Ti eA. 
360]; Androezycyn v. Spaulding, 194 
Ill. A. 471; Boggs v. lowa Cent. R, 
Co., 187 Ill, A. 621; Ryan v. Chicago, 
181i Ill. A. 642; Illinois Southern R. 


COnuNe) Eayicl, les sl Ae ola. [are 
225 Ill. 613, 80 NE 316]; Grant Park 
Vee Ea cell Oeil eA. mao. Patinn acs 
Ill. 516, 75 NE 1040]; Wabash R. 


Co. v. Prast, 101 Ill. A. 167; Williams 


v. Carterville, 97 Ill. A. 160; Chi- 
cago, etc., R. Co. v. Lawrence, 96 
TD eA 6908 5 Chicaro, Bele. ti, nV. 


Myers, 86 Ill. A. 401; Wabash R. Co. 
vy. Jenkins, 84 Ill. A. 511. 
Ind.—New York, etc, R. Co. v. 
Robbins, 38 Ind. A. 172, 76 NE 804.- 
Iowa.—Ingebretsen v. Minneapolis, 
etc, R. Co. 176 Iowa 74, 155 NW 
327: Bach v. Iowa Cent. R. Co., 112 
Towa 241, 83 NW 959; Barker v. 


Perry, 67 Iowa 146, 25 NW _ 100; 
Locke v. Sioux City, ete., R. Co., 46 
Iowa 109. 


Kan.—Griffin vy. Fredonia Brick 

€o.090 Kam, 375, 133 BP) 574. 
Ky.—Ligon v. Allen, 157 Ky. 101, 

106, 162 SW 536, 51 LLARANS 842 


faquot Cyc]; Louisville v. Arrow- 
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which, or the place at which an accident or other 
occurrence in controversy took place, or of inani- 
mate objects connected with such occurrence, pho- 
tographs thereof, which are verified by proof that 
they are true representations, may be received in 


it has been laid down that such 
properly received even though the 


smith, 145 Ky. 498, 
Bowling Green Gas Light Co. v. 
Dean, 142 Ky. 678, 1384 SW 1115; 
Louisville, etc., Co. v. Brown, 127 
Ky. 732, 106 SW 795, 32 KyL 552, 
13 LRANS 1135; Vanarsdell v. Louis- 
pale, ete,, R. Co., 65 SW, 858, 23 Kyl 

Me.—State v. Hersom, 90 Me. 273, 
38 A 160. 

Md.—Baltimore y. State, 132 Md. 
113, 103 A 426, 427 [quot Cyc]; Dor-' 
sey v. Habersack, 84 Md. 117, 35 A 


140 SW_ 1022; 


96. 

Mass.—Wooley vy. Fall River, 220 
Mass. 584, 108 NE 367; Halloran v. 
NGw HY ork; etch Re Coe ort Fits 


132, 97 NE 6381; Com. vy. Chance, 174 
Mass. 245, 54 NE 551, 75 AmSR 306; 


Turner’ *y., ‘Boston, vete SRY Co, 158 
Mass. 261, 33 NE 520; Randall v. 
Chase, 133 Mass. 210; Blair v. Pel- 
ham, 118 Mass. 420. 

Mich.—Harrison vy. Green,- 157 
Mich. 690, 122 NW 205; Sterling v. 
Detroit, 134 Mich. 22, 95 NW 986. 

Minn.—State v. Lawlor, 28 Minn. 
216, 9 NW 698. 

Mo.—Kirkpatrick vy. Metropolitan 
St. it. Co. 217 Tor 68 109 Siwaesee 


{rev 129 Mo. A. 524, 107 SW 1025]; 
Edge y. Southwest Missouri Electric 
Ee Co. 206" Mor e47Ar “204 Sw 290k 
Griggs v. Dunham, (A.) 204 SW 573; 
Davidson v. St. Louis, ete. R. Co., 
164. Mo. A. 701, 148 SW 406; Diel 
v. Ferguson, 158 Mo. A. 286, 138 SW 
545; Robinson y. St. Joseph, 97 Mo. 
A. 503, 71 SW 465. 

Nebr.—Zancanella vy. Omaha, etc., 
R. Co., 93 Nebr.. 774, 142 NW 190; 
Omaha Southern R. Co. vy. Beeson, 36 
Nebr. 361, 54 NW 557. 

N. H.—Turner v. Cocheco Mfg. Co., 
TOWING SEL. olen ii AG GOO: 

N. Y.—Archer v. New York, etce., 
Ro Con L0G NY Voce. bos. Nines or 
Peo. vy. Buddensieck, 103 N. Y. 487, 
9°NE 44, 5 N. Y¥. Cr: 69, 25 NY Wkly 
Dre 12, On ATU VC GOmita LE | eNews 
Cr. 230, 24 NYWklyDig 82]; Cozzens 
v. Higgins, 1 Abb. Dec. 451, 3 Keyes 
206, 383 HowPr 436; Miller v. New 
York City, 104 App. Div. 33, 93 NYS 
227; Leeds v. New York Tel. Co., 79 
App. Div. 121, 80 NYS 114 [rev on 
other grounds 178 N. Y. 118, 70 NE 
219]; Warner v. Randolph, 18 App. 
Div. 458, 45 NYS 1112; Glasier v. 
Hebron, 62 Hun 187, 16 NYS 503 
[rev Son) other terounds 131) Nays 
447, 30 NE 239]; Galway vy. Metro- 
politan’ HIS RCo, is Ns eAnee Late 
Lo Ne en elisa ON Ee tO ome STE 
is ; 

N. C—Hoyle y. Hickory, 167 N. C. 
619, 83 SE 738; Pickett v. Atlantic 
Coast, Kine RI "Con “tos ue Nee Osmel ase 
69 SH 8. 

N. D.—Higgs v. Minneapolis, etc., 


R. Co. 16 N. D. 446, 114 NW 722. 
15 LRANS 1162,-15 AwnCas 97, 
Okl.—St. Louis, ete, R. Co. v. 


Nichols, 39 Okl, 522, 1386 P 159. 

R. I.—Curtis v. New York, etc., R. 
CO, Oe Ree Le O42. SO Ae te 

S. C—Brown v. Southern R. Co., 
96 SE 701. 

S. D.—Moulton y. Globe Mut. Ins. 
Go., 86 S. D. 339, 154 NW 830. 

Tenn.—Hughes v. State, 126 Tenn. 
40, 148 SW 5438, AnnCasi913D ‘$1262; 
Livermore Fdy., etc., -Co. v. Union 
Compress;)ete;, “Co: 105) Tenn. 91/87; 


.58 SW 270. 


Tex.—Hovey v. Sanders. (Civ. A.) 
174 SW 1025; Thompson vy. Galves- 
CONSWELE?. cae 1GOM 46 Lex. » Oliver cas 
284, 106 SW 910; Accousi v. G. A. 
Stowers Furniture Co., (Civ. A.) 87 
SWAS86L: “Houston, ete: oe Cove 
Cluck, (Civ. A.) 84 SW 852 [aff 99 


918 [220.0] 


situation which they are intended to illustrate is 
A photograph may 
be received even though it does not show the entire 
premises to which the controversy relates,®? espe- 
cially where evidence concerning the omitted por- 


capable of verbal deseription.*! 


tion is introduced by both sides.*% 


predicated on the action of a trial court in rejecting 
a photograph offered in evidence where the grounds 
upon which it might have properly been received 
were not drawn to the attention of 


[§ 1120] e. 


of the original. But photographic 
Tex. 130, 87 SW 817]; Missouri, etc., 
R..Co. v. Moore, (Civ. A.) 15. SW 
714. 

Utah.—Johnson v. Union Pac. R. 
Co., 35 Utah 285, 100 P 390; Dede- 
richs v. Salt Lake City R. Co., 14 
Utah 137, 46 P 656, 35 LRA 802. 

Vt.—Smith v. Central Vermont R. 
Co., 80 Vt. 208, 67 A 535. 

Wash.—Taylor v. Spokane, etc., R. 


Co:., 72 Wash. 378, 130 P6506, 67 
Wash. 96, 120 P 889. 
Wis.—Mahar y. Montello Granite 


Co., 146 Wis. 46, 130 NW 949; For- 
seth v. Iron River Lumber Co., 142 


Wis. 87, 124 NW 1036; Church v. 
Milwaukee, 31 Wis. 512. 
{a] Zllustration.—in an action for 


wrongful diversion of a water course 
to the injury of plaintiff’s land, pho- 
tographs of the premises showing 
the condition of the land after the 
diversion of the water, after proof 
of correctness and the manner and 
time of taking, were properly admit- 
ted as explanatory of the effect of 
the diversion of the water. Pickett 


v. Atlantic Coast Line R. Co., 153 
N. C. 148, 69 SE 8. 

{b] “Before and after” photo- 
graphs of insured property are 


properly admitted, under the owner’s 
testimony that he was present when 
the photographs were taken. Moul- 
ton v. Globe Mut. Ins, Co., 36 S. D. 
339, 154 NW 830. 

[c] Stereoscopic photographs (1) 
of the locality in controversy may 
be admitted in evidence. German 
Theological School v. Dubuque, 64 
Iowa 736, 17 NW 153. (2) They 
may be submitted to the jury with 
the aid of a stereoscope. Rockford 
v. Russell, 9 Ill. A. 229. 

{ad] Sketch or drawing.—(1) As, 
under Acts (1886) c 415, it was com- 
petent for the jury to be taken to 
the spot where the damage was al- 
leged to have occurred, to inspect 
the location of the bridge and the ad- 
jacent country, it was not error to 
admit in evidence a sketch or draw- 
ing of these objects, although the 
drawing was made by an artist who 
had never seen the bridge. Hartford 
County v. Wise, 71 Md. 43, 18 A 81. 
(2) Where an artist swore from his 
own personal knowledge and obser- 
vation to the accuracy of his 
sketches which showed the locality 
of bloodstains in the building in 
which the murder was committed, 
the accuracy of the sketches was 
satisfactorily shown, and they were 
admissible to explain localities. 


Peo. v. Johnson, 140 N. Y.. 350, 35 
NE 604. 
fe] On a question of contributory 


negligence in failing to see an ob- 
struction in a street which caused 
the injury, the fact that there is a 
difference between the images which 
the same object will produce on the 
human retina and upon a photogra- 
phic plate does not render a photo- 
graph inadmissible, but goes merely 
to its weight as evidence. Scott v. 
ne Orleans, 75 Fed. 373, 21.CCA 
402. 


Photographic Copies of Documents. 
A photographic copy of a document is admissible 
where the original cannot be produced,® or has be- 
come illegible °° on proof that it is an exact copy 


EVIDENCE 


7 


Error cannot be 


the court.®* 


lead.7? 


copies of instru- 


61. Zancanella v. Omaha, etc., R. 
Co., 93 Nebr. 774, 142 NW 190. 

62. Illinois Southern R. Co. v. 
Hayer, 128 Ti 2A. 315 (Laffi, -225 111; 
613, 80 NE 316]; Chestnut Hill, etc., 
eet Co. v. Piper, 15 WklyNC (Pa.) 


[a] TQlustration.—In an action by 
a turnpike company against a land- 
owner for obstructing the drainage 
of the road by a bridge across the 
gutter at the side of the road, pho- 
tographic views of the location are 
admissible, and the fact that they 
did not exhibit every part of the 
ground is not cause for their exclu- 
sion. Chestnut Hill, ete., Turnp. Co. 
v. Piper, 15 WklyNC (Pa.) 55. 

63. Illinois Southern R. Co. vy. 
Hay er, 23 Stil A. oLo. pat 220.0 
613, 80 NE 316]. , 

64 Fitzgerald v. Young, 225 Mass. 
116, 120, 113, NE 777, 778 (“In sup- 
port of the contention that the 
planer was defective and dangerous 
because of the absence of an upper 
press or roll on the back of the ma- 
chine, which would serve also as a 
guard, the plaintiff introduced two 
verified photographs. In anticipation 
of the defendant’s case, he offered in 
chief a photograph which showed 
the planer with an upper roll. He 
denied that it accurately represented 
the machine as it was at the time 
of the accident. The presiding judge 
refused to receive it in evidence. 
The plaintiff now contends that it 
was admissible for the purpose of 
illustrating the dangerous nature of 
the planer when equipped with the 
rear roll, and of proving that it was 
not adequately guarded even in that 
condition, also, it should have been 
admitted so that the jury might 
judge as to whether the witnesses 
who said they saw it without the 
roll could distinguish the difference 
between the planer with and without 
the roll. These considerations have 
all the earmarks of after thoughts. 
Had they been adequately called to 
the attention of the presiding judge, 
it is fair to assume permission would 
have been granted to use the photo- 
graph as an illustrative chalk to 
assist the jury in understanding the 
respective contentions of the parties. 
There was no error in its exclu- 
sion’). 

65. U. S.—Leathers vy. Salver 
Wrecking, etc., Co, 15 F. Cas. No. 
8,164, 2 Woods 680. 


Ark.—Hearne y. State, 121 Ark. 
460, 181 SW 291. 
Cal.—Peo. v. Mooney, 132 Cal. 13, 


63 P 1070. 

Ky.—Paducah First Nat. Bank v. 
Wisdom, 111 Ky. 135, 68 SW 461, 23 
KyL 550. 

Mass.—Marcy v. Barnes, 16 Gray 
161, 77 AmD 405. 

N. Y.—Corbet v. Union Dime Sav. 
Inst., 67 Mise. 175, 122 NYS 268. 

Okl,—Grayson vy. State, 12 Okl. Cr. 
226, 31547) 334. 

Or.—Parker v. C. A. Smith Lum- 
ber, ‘ete... Co}, 20, Or. Aas sae 
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ments ¢an be used only as secondary evidence.*? Ac- 
cordingly a photograph of a document will be re- 
jected where the document itself is in court,®* 
unless the object of its use 1s to aid in identifying 
writing or detecting. a forgery,®® and even on the 
‘issue of genuineness of a writing it has been held 
improper to permit the introduction of photographs 
of the same size as the questioned document.*° 
[§ 1121] f. Enlarged Photographs.”! 
objection to the admissibility of a photograph that 
it is enlarged, showing the subject or object magni- 
fied, where this does not have a tendency to mis- 
Photographs of instruments already in evi- 
dence which are so enlarged as to make the pro- 
portions plainer and. to illustrate the testimony of 


S. D—In re McClellan, 20 S. D. 
498, 107 NW 681. 

Tex.—Ayers yv. Harris, 77 Tex. 108, 
13 SW 768. 
ig ia Stephens, li. Rv '9. ©. Py 

{a] The rule has been applied to 
admit photographs of: (1) A forged 
deed. Grooms v. State, 40 Tex. Cr. 
319, 50 SW 370. (2) A map. Hearne 
v. State, 121 Ark. 460, 181 SW 291. 
(3) A page of a newspaper. Vir- 
ginia, .etc.,, Coal Co.y., Charles, 251 
Fed. 83. g 

66.» Duffin vy Peony L07 Al. tis ea 
AmR 431 (where the copy was offered 
in evidence simply to prove the words 
of the original, and not the peculiar- 
ity of the handwriting). 

67. MacLean v. Scripps, 52 Mich. 
214, 17 NW 815, 18 NW 209; Barnett 


v. Holbrook, etc., Corp., 171 App. 
Div. 432, 157 NYS 366; Chase v. 
Cable _-Co:, (Ok), F700 P1972, 11-73 
[cit Cye]; Eborn v. Zimpelman, 47 
Tex. 503, 26 AmR 315. 

68. In re Foster, 34 Mich 21; 


Chase. . V., ‘Gable: €a.,.) COKID 10s > 
1172, 1173 [cit Cyc]; Crane v. Dexter, 
56 Wash. 479, 32 P 223. 

69. Baxter v. Chicago, etc., R. Co., 
104 Wis. 307, 80 NW 644. 

70. Howard v. Illinois Trust, etc., 
Bank, 189 Ill. 568, 59 NE 1106 (deed). 

71. Enlargement ag requisite of 
admissibility see supra § 1120. 

72. Cal.—Diller v. Northern Cali- 
fornia Power Co., 162 Cal. 531, 123 
P 359, AnnCas1913D 908. 

Ill—Howard y. Illinois Trust, etce., 
Bank, 189 Ill. 668, 59 NE 1106. 

Ky.—Louisville vy. Dahl, 170 Ky. 
281, 185 SW 1127. 

Mich.—Potvin v. West Bay City 
Shipbuilding Co., 156 Mich. 201, 120 
NW 613. 

N. Y.--Hoffman vy, Prussian Nat. 
Ins, Co.,-281- App.” Div. 472, 168° NYS 
841. 

S.. C.—Virginia-Carolina Chemical 
Se: v. Kirven, 57 S. €. 445, 35-SE. 
745. 

{a] Illustration. — Where ham- 
mers, offered to prove negligence in 
furnishing a tool made from one of 
them, were subjected to chemical and 
microscopical tests, and the chemist 
testified as to results, photographs 
of sections of the hammers enlarged 
one hundred and one thousand diam- 
eters and of a piece of steel not a 
part of either of the hammers, the 
latter to show a typical structure in 
annealed steel, were admissible to 
explain the expert’s testimony and to 
enable the jury to undersiand his 
opinion as to the condition of the de- 
fective tool; defendant being pro- 
tected by appropriate instructions. 
Potvin v. West Bay City Shipbuild- 
ing Co., 156 Mich. 201, 120 NW 613. 

[b] A picture of an insect en- 
larged from a photograph and pub- 
lished in a bulletin of a government 
department has been held to be ad- 
missible where vertified as a _ cor- 
rect representation. Virginia-Caro- 
lina Chemical Co. v. Kirven, 57 S.-C. 
445, 35 SE 745. 


For later cases, developments and changes in the law see cumulative Annotations; same title, page and note number. 


It is no 


§§ 1121-1124] 


witnesses may go to the jury in the same way as 
would a magnifying glass or microscope.’? It is not 
necessary in connection with the introduction of a 
photographic enlargement, to call the person by 
whom such enlargement was made.’* 

g. Marks on Photographs. 
objection to the admissibility of a photograph that 
it bears explanatory marks, where each mark or 
location material to the case is verified by wit- 
nesses,‘° and an inscription on a family portrait 
produced from proper custody has been held admis- 


[§ 1122] 


sible on a question of pedigree.” 


been considered that the efficacy of a photograph as 


73. U. S—wU. S. v. Ortiz, 176 U.S. 
422, 20 SCt 466, 44 L. ed. 529. 

Ill.— Howard v. Illinois Trust, etce., 
Bank, 189 Ill. 568, 59 NE 1106. 

Ky.—Paducah First Nat. Bank v. 
Wisdom, 111 Ky. 135, 68 SW 461, 23 
KyL 5380. 

Mass.—Marcy v. Barnes, 16 Gray 
161, 77 AmD 405. 

N. J.—State v. Ready, 77 N. J. L. 
329, 72 A 445 [rev on other grounds 
78 N. J. L. 597, 75 A 564, 28 LRANS 
[a] On issue of forgery.—En- 
larged photographic copies of an al- 
leged forged signature and a Signa- 
ture offered as a_ standard of 
comparison are admissible in evi- 
dence on proof by the photographer 
of the accuracy of the method pur- 
sued and the results obtained by him 
in making the copies. U.S. v. Ortiz, 
176 U. S. 422, 20 SCt 466, 44 L. ed. 
529; Paducah First Nat. Bank v. 
Wisdom, 111 Ky. 135, 683 SW 461, 23 
KyL 530. Contra Taylor Will Case, 
10 AbbPrNS (N. Y.) 300. 

74, Diller v. Northern California 
Power’ Co.,'162 Cal.-531, 223 P 359, 
AnnCasl1913D 908. 

75. Wade v. Southern R. Co., 89 
S. C. 280, 71 SH 859. 

[a] Thus a photograph of the 
scene of an accident may be ad- 
mitted, although it is marked ‘‘Look- 
ing towards Cayce, 75 yards from the 
river trestle.’ Wade v. Southern R. 
Co., 89S. C. 280, 283, 71 SEH 859. 

76. Camoys’ Peerage, 6 Cl. & F. 
789, 7 Reprint 895. 

Declarations as to pedigree gen- 
erally see supra §§ 226-248. 

77. State v. Rombolo, 89 N. J. L. 
565, 99 A434. 

78. Hawkins yv. Missouri, etc., R. 
Co., 36 Tex. Civ. A. 633, 83 SW 52. 

79. X-ray photographs see supra 


9 Ua a ee 

go. U. S.—Chicago, etc., R. Co. v. 
Rorvig, 217 Fed. 953, 133 CCA 625; 
Hammond Packing Co. v. Dickey, 183 
Fed, 977, °106> CCA +317; Porter v. 
Buckley, 147 Fed. 140, 78 CCA 1388. 

Ark.—Kansas City Southern R. Co. 
v. Morris, 80 Ark. 528, 98 SW 363, 10 


AnnCas 618. 
Colo.—Mow v. Peo., 31 Colo. 351, 72 
P. 1069. 


Conn.—Smith v. Hausdorf, 92 Conn. 
579, 103 A 939; Cunningham v. Fair 
Haven, etc., R. Co., 72 Conn. 244, 43 


A 1047. 
Fla.—Ortiz v. State, 30 Fla. 256, 


11S 611. 

Ill.—Chicago, eéte., R. Co. v. Cor- 
son, 198 Ill. 98, 64 NE 739; Iroquois 
Furnace Co. v. McCrea, 191 Ill. 340, 
61 NE 79; Henke v. Deere, ete., Co., 
175 Ill. A. 240; Smith v. Hichelberger, 
175 Ill. A. 231; Chicago v. Vesey, 105 
Ill. A. 191; Iroquois Furnace Co. v. 
McCrea, 91 Ill. A. 337; Wabash R. Co. 
vy. Farrell, 79 Ill. A. 508. 

Ind.—Indiana Union Tract. Co. v. 
Scribner, 47 Ind. A. 621, 93 NE 1014; 
New York, etc., R. Co. v. Robbins, 38 
Ind. A. 172, 76 NE 804. 

Iowa.—Ingebretsen v. Minneapolis, 
etc., R. Co., 176 Iowa 74, 155 NW 327; 
Wicks v. German Loan, etc., Co., 150 
Iowa 112, 129 NW 744. 

Ky.—Ligon v. Allen, 168 Ky. 19, 
181 SW 656; Cincinnati, etc.. R. Co. 
~-y. Nolan, 161 Ky. 295, 170 SW 650; 
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[§ 1123] 
It is no 

[§ 1124] i. 
Taking. 


But it has also 


Louisville v. Arrowsmith, 145 Ky. 
498, 140 SW 1022. 
Md.—Baltimore v. State, 132 Md. 


113, 103 A 426, 427 [quot Cyc]; West- 
ern Maryland R. Co. v. Martin, 110 
Md. 554, 73 A 267; Consolidated Gas, 
ete, Co; v. State, 109° Md, 186, 72) A 
651; Martin v. Moore, 99 Md. 41, 57 


A 671. 

Mass.—Lynch v. C. J. Larivee 
Lumber~Co., 223 Mass. 335, 111 NE 
861; Wooley v. Fall River, 220 Mass. 


584, 108 NE 367; McKarren v. Bos- 


ton, etc., R. Co., 194 Mass. 179, 80 
NE 477, 10 AnnCas 961; Harris v. 
Quincy, 171 Mass. 472, 50 NE 1042. 


Mich.—Leidlein v. Meyer, 95 Mich. 
586, 55 NW 367. 

Minn.—Lentz v. Minneapolis, etce., 
R. .Co., 185 Minn. 310, 160 NW 794; 
O’Neil v. Potts, 130 Minn. 353, 153 
NW 856; Mitton v. Cargill El. Co., 
124 Minn. 65, 144 NW 434; Stewart 
v. St. Paul City R. Co., 78 Minn. 110, 
80 NW 855. 

Miss.—Le Barron  y. 107 
Miss. 663, 65 S 648. 

Mo.—Riggs v. Metropolitan St. R. 
Co., 216 Mo. 304, 115 SW 969; Hiler 
v. Cox, 210 Mo. 696, 109 SW 679; 
Edge v. Southwest Missouri Plectric 
R. Co., 206 Mo. 471, 104 SW 90; Baus- 
tian v. Young, 152°Mo. 317, 53 SW 
921, 75 AmSR 462; Davidson v. St. 
Louis, ete., R. Co., 164 Mo. A. 701, 
148 SW 406; Smart v. Kansas City, 
91 Mo. A. 586. 

Mont.—State 48 Mont. 
505, 1389 P 441. 

N. J.—Goldsboro vy. New Jersey 
Cent. R. Co., 60 N. J. L. 49, 37 A 433. 

N. Y.—Cohen vy. Elias, 176 App. 
Div. 7638, 168 NYS 1051; Barnett v. 
Holbrook, ete., Corp., 171 App. Div. 
432, 157 NYS 366; Dresch vy. Elliott, 
137 MAppae Dives 2Zd2,.0 deo eN Was LAs 
Kemper v. Whiteside, 67 Misc. 170, 
122 NYS 265; McGirr Sons Co. v. 
Babbitt, 61 Misc. 291, 113 NYS 753; 
Amsler v. Soraci Contracting Co., 158 
NYS 219. 

N. C.—Bane vy. Atlantic Coast Line 
ReUCo5 TINIE C2328) 88. “SHAT Ts 
Fayetteville Fourth Nat. Bank v. 
McArthur, 168 N. C. 48, 84 SE 39, 
AnnCas1917B 1054; Pickett v. At- 
lantic ‘Coast’ Line® R.~Co.,°153 1N: C: 
148, 69 SE 8; Hampton v. Norfolk, 
ete., R. Co., 120 N. C. 534, 27 SE 96, 
35 LRA 808. 

N. D.—Wyldes v. Patterson, 31 N. 
D. 282, 153 NW 630; Stone y. North- 
ern PaehwRitCo.,./29 ONS Die4s80, 151 
NW 36; Sherlock v. Minneapolis, etce., 
R. Co., 24 N. D. 40, 188 NW 976. 

Oh.—Lake Shore Electric R. Co. v. 
Hobart, 32 Oh. Cir. Ct. 154. 

Okl.—Colonial Refining Co. v. La- 
throp, 166 P 747, LRA1917F 890; St. 
Louis, etc., R. Co. v. Dale, 86 Okl. 
1174,. 128 P LU3% 

Or.—Parker v. C. A. Smith Lum- 
ber, etc.. Co., 70 Or. 41, 138 P 1061. 

Pa.—Caffery v. Philadelphia, etc., 
R. Co., 261 Pa. 251, 104 A 569; Buck 
vy. McKeesport, 223 Pa. 211, 72 A 
514; Beardslee v. Columbia Tp., 188 


State, 


v. Jones, 


Pa. 496, 41 A 617, 68 AmSR_ 883; 
Carney v. Pennsylvania R. Co., 63 Pa, 
pe Rico.—Lucero v, Vil&, 17 
Porto Rico 141. : ; 

S. D.—Bordwell v. Mission Hill 
Tp., 166 NW 229. 
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an instrument of evidence is destroyed by the fact 
that hearsay statements are written on the back of 


h. Notice to Adverse Party. It is not 
essential to the admissibility of photographs that 
the adverse party should have been notified of the 
intention to take them.7§ 

Accuracy of Photograph;*® Time of 
The photograph must be shown by ex- 
trinsic evidence to be a true and faithful represen- 
tation of the place or subject as it existed at the 
time involved in the controversy.*° 
photograph is not admissible if it was taken at a 


Accordingly the 


Tenn.—Hughes v. State, 126 Tenn. 
40, 148 SW 548, AnnCas1913D 1262. 

Tex.—Missouri, ete, R. Co. Vv. 
Heacker, (Civ. ASIMNGs “SW ie2Gs 
Thompson v. Galveston, ete., R. Co., 
48 Tex. Civ. A. 284, 106 SW 910. 

Vt.—Davis v. Dunn, 90 Vt. 2538, 98 
A 81, AnnCasi918D 994; Hassam v. 
J. E. Safford Lumber Co., 82 Vt. 444, 
74 A 197; Smith v. Central Vermont 
R. Co., 80 Vt. 208, 67 A 535. 

Wash.—Pantages v.. Seattle Elec- 
tric Co., 63 Wash. 159, 114 P 1044. 

W. Va.—Merrill v. Marietta Tor- 
pedo Co.,°79 W. Via. 669;°92 SE 112; 
LRA1917F 1043. 

Wis.—Hupfer v. National Distill- 
ing Co., 127 Wis. 306,'106 NW 831; 
Hupfer v. National Distilling Co., 
114 Wis. 279, 90 NW 191. 

“The right to introduce photo- 
graphs in evidence is always depend- 
ent upon the making of preliminary 
proof of their accuracy.” Hunting- 
ton Light, etc., Co. v. Beaver, 37 Ind. 
A. 4, 73 NE 1002, 1005. 

[a] Illustrations. — (1) Where 
photographs of a street car accident 
showed the person injured as sitting 
upright close to the rails at a place 
where the headlight could be thrown 
on him in time to stop, but when in- 
jured plaintiff was in the shadow of 
a bridge column and lying down so 
that he could not be as easily seen, 
the difference between the photo- 
graph and the actual conditions ren- 
dered it inadmissible as evidence. 
Riggs v. Metropolitan St. R. Co., 216 
Mo. 304, 115 SW 969. (2) Where 
in an action for injuries to a child 
alleged to have been illegally em- 
ployed in defendant’s factory when 
she was only thirteen years and six 
months old, in violation of New 
Jersey labor law, defendant's tes- 
timony indicated that when em- 
ployed she was well developed and 
appeared to be over ‘sixteen, and 
that she stated to the forelady who 
employed her that she was fifteen; 
a photograph taken of her a year 
before her employment in a dress 
worn when she received her first 
communion, in connection with testi- 
mony that it correctly represented 
her appearance at the time of the 
accident, and that she was about the 
size indicated by the photograph 
when employed, was inadmissible as 
misleading. Dresch v. BHlliott, 137 
App. Div. 252, 122 NYS 14. (3) In 
an action for death caused by the 
bursting of a distillery slop vat, 
plaintiff produced purported photo- 
graphs of the vat hoops taken five 
days after the accident. Defend- 
ant’s secretary testified that the pho- 


tographs correctly represented the 
location of the tank, office building, 
roadway, and plant. The photog- 


rapher testified that he took the pho- 
tographs in defendant’s back yard. 
Defendant’s engineer testified that 
the burst vat hoops were thrown in 
this yard about three days after the 
accident, but that there were other 
hoops there, and he did not know 
whether the photographs represented 
the hcops in question; that he did 
not point them out to the photog- 
rapher; that he showed plaintiff’s at- 
torney where the hoops were; that 
he did show someone, but only one 
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time so far removed from the time to which the con- 
troversy relates, that the surroundings or condi- 
tions have changed meanwhile,*! or if for any rea- 
son it does not appear to represent the subject or 
eondition existing at the time of the occurrence 
in controversy in such a way as to be instruc- 
Accordingly, a photograph which is merely 
a reproduction of a planned or hypothetical situa- 
tion or condition should be rejected.*? But proof of 


tive.®? 


the vat hoops a few days 
the accident; but that he 
them to no one with a 
camera. It was held that the photo-~ 
graphs were not sufficiently identi- 
fied as being of the hoops from the 
burst vat to be admissible. Hupfer 
v. National Distilling Co., 114 Wis. 
279, .90 NW 191. 

[b] A picture 
newspaper is within the rule. 


person, 
after 
showed 


clipped from a 
Pan- 


tages v. Seattle Electric Co, 63 
Wash, 159, 114 P 1044. 
{c] Disappearance of snow. — It 


is proper to exclude photographs of 
the scene of a highway accident 
where at the time of the accident 
there was about four feet of snow 
on the ground and the pictures were 
taken after the snow had disap- 


peared. Grimm v. East St. Louis, 
Cte Rea COs) LS OL: FALE O2. ; 
{d] Removal of ice.—Where, im- 


mediately after plaintiff had fallen 
on a ridge of ice, the ice was re- 
moved, photographs ef the premises, 
taken two or three days after the 
accident, were properly excluded. 
Chicago, etc., 3i Con V.aRorvig,, 247. 
Fed. 953, 133 CCA 625. 

_ [e] he point from which pho- 
tographs were taken goes to the 
value as evidence and not to the ad- 
missibility of photographs of a rail- 
road crossing and surroundings. 
New York, etc., K. Co. v. Robbins, 
38 Ind. A. 172, 76 NE 804. 

a Explanation of taking.—(1) 
It was proper to allow witnesses who 
took photographs offered in evidence, 
to describe how they were taken, and 
explain objects appearing in them. 
Gillet v. Shaw, 217 Mass. 59, 104 NE 
719. (2) Where there is no evidence 
as to how photographs showing 
plaintiff's injuries were taken, or that 
they were fairly taken, they are not 

admissible, even though plaintiff's 
physicians testified that they were 
a fair representation of his condi- 


tion. Cincinnati, etc., R. Co. v. No- 
lan, 161 Ky. 205, 161 SW 650. 
{g] A denial of the correctness of 


a photograph by the party opposing 
its admission does not necessarily 
render it inadmissible. Scottish 


Union, ete., Ins. Co. v. McKone, 227 
Fed. 813, 142 CCA 337; Hughes v. 
State, 126 Tenn. 40, 148 SW 548, 


AnnCas1913D 1262. 

{h] Proof to show incorrectness. 
—Where in an action for death by an 
alleged defect in a railroad crossing 
photographs of the crossing were 
introduced in evidence, proof that the 
defect was filled up after the acci- 
dent was admissible to disprove the 
correctness of the photographs. 
Sample v. Chicago, ete., R. Co., 233 
Tll: 564, 84 NE 643. 

81. Conn.—Donovan v. Connecti- 
eut, Co., 84 Conn. 531, 80 A 779. 

Ill.— Chicago, ete., R. Co. v. Car- 
son, 198 Ill. 98, 64 NE 739 [aff 101 
Ill. A. 115]; Iroquois Furnace Co. 
v. McCrea, 191 Ill. 340, 61 NE 79 
[aff 91 Ill.:A. 337]; Chicago, etce., R. 
Coz -v- Crose,'113 Dl. A. 547) [aff 214 
Tll. 602, 73 NE 865, 105 AmSR 135]. 

Ky.—Ligon v. Allen, 157 Ky. 101, 
rates ee SW 536, 1 LRANS 842 [quot 

ye]. 

Md.—Western Maryland R. Co. v. 
Martin, 110 Md. 554, 73 A 267; Co- 
lumbia, etc., R. Co. v. State, 105 Md. 
34, 65 A 625. 

Mich.—Leidlein v. Meyer, 95 Mich. 
586, 55 NW 367. 
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ditions.*® 


Minn.—Lentz v. Minneapolis, etc., 
R. Co., 135 Minn. 310, 160 NW 794; 
Stewart v. St. Paul City R= Co.) Uts 
Minn. 85, 80 NW 854. 

Nebr. —Tankersley v. Lincoln 
Oe Co., 101 Nebr. 578, 163 

N. Y.—Miller v. New York, 
App. Div. 335993 NYS 227, 

N. C.— Hampton v. Norfolk, etce., 
Ray Coysi Zor Ns, C2 7584; 27 SE 96, 35 
LRA 808. 

Pa.—McKee v. Pennsylvania R. Co., 
255 Pa. 560, 100 A 454. 

Porto Rico.—Coronas v. American 


104 


R. Co., 7 Porto Rico Fed. 429, 430 
Pei, Cyed. 
Tenn.—Black v. Lone Mountain 


Lumber Co., 7 Tenn, Civ. A. 151. 

[a] Dlustration. — Photographs 
taken by an inexperienced opera- 
tor two months after an accident, 
when the situation had been changed 
are properly excluded. Cleveland, 
etc., R. Co. v. Monaghan, 140 Ill, 474, 
30 NE 869 faff 41 Ill. A. 498]. 

g2. U. S.—Chicago, ete., R. Co. v. 
Rorvig, 217 Fed. 953, 133 CCA 625. 

Cal.—Peo. v. Maughs, 149 Cal. 253, 
SGP S75 

Ill. Grant v. Chicago, etc., R. Co., 


176 Ill A. 292; Zinzer v. Chicago 
Sanitary Dist., 175 Ill. A. 9. 
Ky.—Ligon v. Allen, 168 Ky. 19, 


181 SW 656; Ligon vy. Allen, 157 Ky 
101, 106, 162 SW 526, 1 LRANS OG) 
[quot Cyc]. 

Me.—Babb v. Oxford Paper Co., 99 
Me. 298, 59 A 290. 

Md.—Maryland Electric R. Co. v. 


Beasley,..117 Md. 270; 83 A 157; 
Columbia, etc., R. Co. v. State, 105 
Md. 34, 65 A 625. 

Mass.—Lynch v, C. J. lLarivee 
Lumber Co., 223 Mass, 335, 11 NE 


861. 

N. Y.—Amsler v. Contracting Co., 
158 NYS 219. 

N. D.—SsStone v. Northern Pac. R. 
Co., 29 N. D. 480, 151 NW 36. 

Pa.—Buck v. McKeesport, 223 Pa. 
204, F2geA. 5a, 

S. D.—Whaley v. Vidal, 27 S. D. 
642, 132 NW 248. 

[a] Tlustrations—(1) In an ac- 
tion for damages to plaintiff's prop- 
erty from the breaking of defendant’s 
dam about three miles above, the 
exclusion of a photograph of a gorge 
about halfway between, offered to 
show the force and effect of the 
water escaping from the dam is 
within the discretion of the trial 
court, where there is no evidence as 
to the condition of the gorge before 
the breaking of the dam or of other 
facts, rendering the condition of the 
gorge instructive. Verran v. Baird, 
150 Mass. 141, 22 NE 630. (2) 
Where a photograph was of only a 
portion of the crossing where the ac- 
cident occurred, and was taken from 
some distance to one side of the 
main track, and perhaps was mis- 
leading, it was properly excluded 
from evidence. Stone v. Northern 
Pac. R.3.Co:, +29) IN.» DF e48 0s Sle INI: 
36. (3) In an action for injuries 
caused by slipping on ice on a pub- 
lic highway at night, photographs of 
the sidewalk taken the following 
morning may be excluded, if they do 
not represent the condition of the 
walk with reference to the rough- 
ness, slipperiness, or quantity of the 


ice, in such a way as to be instruc- 
tive. Harris v. Quincy, 171 Mass. 
472, 50 NE 1042. 


Nw | 
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| the time of taking the photograph is not essential ;** 
and a photograph taken a considerable time before 
or after the time involved in the controversy may 
be admitted where there has been no change in con- 
Indeed it is considered that, at least in 
the case of a photograph of a location or an inani- 
mate object, the presumption is that the conditions 
remain the same, and it is for the party opposing 
the admission of the photograph to prove that there 


‘b] Car similar to that involved 
in accident.—In a suit to recover for 
injuries sustained upon defendant’s 
ear, a photograph of another car 
which plaintiff proposed to show was 
precisely similar to the car in ques- 
tion was’ inadmissible. People’s 
Pass. R. Co. v. Green, 56 Md. 84. 


83. Ill—Grant v. Chicago, etc, 
R.Co., Abr HAS 2.92: 

Ky.—Welch v. Louisville, etc. R. 
Co., 163 Ky. 100, 108, 173 SW 338. 


Me.—Rodick v. ae CentethirCe3 
109 Me. 530, 85 A 

Miss.—Fore v. P itad 75 Miss. 727, 
23 S 710. 

Okl.—Colonial Refining Co. v. La- 
throp, 166 P 747, LRAI1917F 890. 

“Photographs are not admissible 
when taken after the accident to 
show the precise position of the 
party at the time ofthe accident. The 
party assumes the position, and as 
the picture is taken for the purposes 
of the trial, and the photographer 
relics on her statement, the effect is 
the same as if the photographer 
had gotten on the stand and testi- 
fied that plaintiff told him that she- 
was standing at that particular place. 
In other words, the photograph is 
self-serving, and cannot be used 
either to corroborate plaintiff, or sup- 
ply evidence, as to her precise posi- 


tion at the time of the injury.” 
Welch v. Louisville, ete., R. Co., 
supra. 

fa] Dilustration. — Photographs, 


caused to be taken by a party to a 
suit of the scene of an accident, but 
with objects alleged to have been 
placed in the different positions the 
several witnesses testified they were 
in at the time the accident occurred, 
are not admissible, as the other 
party has not an equal opportunity, 
and as their admission must be 
based upon testimony which the 
other party had no power or oppor- 
tunity to refute. Grant v. Chicago, 
ete: Ra Covi ieelise’ Aw )292: 

84. Baltimore v. State, 132 Md. 
113, 103 A 426; Pritchard v. Austin, 
69 N. H.3677 46 A 188. 

{a] Tlustration.—In an action to 
set aside a will for undue influence, 
it was not error to admit photo- 
graphs of the testator and his wife, 
as tending to show “the character, 
vigor, temperament, and disposition” 
of the subjects, without showing 
when they were taken, where there 
was evidence that the photographs 
correctly represented the subjects at 
the time of the alleged influence. 
eis ee v. Austin, 69 N. H. 367, 46 


85. U. S—Tracy v. Baltimore, 
etes, RaiGo:p: 98e Beds n6sse 
Colo.—Bonnet v. Foote, 47 Colo. 


282, 107 P 252, 28 LRANS 136. 

Ill.—Henke v. Deere, ete., Co., 175 
THAD AS h2 4:0). 
Ky.—Louisville v. Arrowsmith, 145 
Ky. 498, 140 SW 1022. 

Ma d.—Consolidated Gas, eta. Co. 
v. State, 109 Md. 186, 72 A 651. 

N Y.—Miller v. New York, 104 
App. Div. 33,793) NiViS)22i7,. 


NaviD: —herlock v. Minneapolis, 
otes R. Co., 24 N. D. 40, 138 NW 
Okl—St. Louis, ete, R. Co. vy. 
Dale... 36. OK). o11-4,) 1128. P7137; 


Or.—Maynard vy. Oregon R., etc. 
Co., 46 Or. -15, 78 P 983, 558 LRA 477. 
Porto Rico. Coronas v. American - 
R. Co., 7 Porto Rico Fed. 429. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. . 
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has been a material change of condition.®* It is not 
even necessary that the situation or condition should | 
be precisely the same, but it is sufficient if the situa- 
tion is substantially unchanged,*” and even the fact 
that there have been changes in conditions, will not 
necessarily exclude a photograph where the changes 
can be and are explained, so that the photograph, 
as explained, will give a correct understanding of 
the condition existing at the time to which the con- 
It has been held that the fact 
that a photograph is incorrect in some particulars 
does not render it inadmissible, but merely affects 


troversy relates.*8 


S. C—Wade v. Southern R. Co., 89 
S. C. 280, 71 SE 859. 

Tex.—Galveston, ete, Ree'Cotky: 
Harper, 53 Tex. Civ. A. 614, 114 SW 
1168, 1199; San Antonio v. Talerico, 
(Civ. A.) 78 SW 28 [mod on other 
grounds 98 Tex. 151, 81 SW 518]. 

Wis.—Mahar v. Montello Granite 
Co., 146 Wis. 46, 130 NW 949. 

{a] Lapse of time not excluding 
photograph: (1) Three hours. 
Henke v. Deere, etc., Co., 175 Ill. A. 
240. (2) Two months. San An- 
tonio v. Talerico, (Tex. Civ. A.) 78 
SW 28 [mod on other grounds 98 
Tex. 151, 81 SW 518] (photograph 
of defective sidewalk taken before 
repair). (3) Three months, Tracy 
v. Baltimore, ete, R. Co., 98 Fed. 
633. (4) Six months. Miller v. 
New York, 104 App. Div. 33, 93 NYS 
227; Sherlock v. Minneapolis, etc., R. 
Co., 24 N. D. 40, 188 NW 976. 
One year. Chicago, ete., R. Co. v. 
Crose; 113: Tl]; | A. 547. [aff 214 Ill. 
602, 73 NE 865, 105 AmSR 135]. 
Five years. Bonnet v. Foote, 47 
Colo. 282, 107 P 252, 28 LRANS 136 
(Sciagraph). 

86.. Wade v. Southern R. Co., 89 
S. C. 280, 71 SE 859. 

Presumption of continuance of 
condition see supra §§ 28, 29. 


87. Ga.—Thomasville v. Crowell, 
22 Ga. A. 383, 96 SE 335. 
Md.—Baltimore v. State, 132 Md. 


113, 103 A 426. 


Mich—Pruner v. Detroit United | 


R. Co., 173 Mich. 146, 139 NW 48. 
Mo.—Young v. Dunlap, 195 Mo. A. 
119, 190 SW 1041; Lauff v. J. Ken- 
nard, etc., Carpet Co., 186 Mo. A. 
123, 171 SW 986. 
Or.—Maynard v. Oregon R., etc., 
Co., 46 Or. 15, 78 P 983, 68 LRA 477. 
Pa.—Beardslee v. Columbia Tp., 
188 Pa. 496, 41 A 617, 68 AmSR 883. 
R. I.—Curtis v. New York, etc., R. 
ba 32 R. I. 542, 80 A 127. 
C.—Brown v. Southern R. Co., 


, 96. “SE 701; Craig v. Augusta-Aiken R. 


COnmoS oe 1 49) nCOm nee Le 

Tex.—Hovey v. Sanders, 
174 SW 1025. 

[a] Tlustration, — Photographs 
of the scene of an accident are ad- 
missible, although they show other 
ears than that which caused the ac- 
cident, all being of the same type. 
Pruner v. Detroit United R. Co., 173 
Mich. 146, 139 NW 48. 

gg. Conn.—Dyson v. New York, 
etc., R. Co., 57 Conn. 9, 17 A 137, 14 
AmSR 82. 

Ill.— Androczycyn Ne 
194 Ill. A. 471. 

Mo.—Young v. Dunlap, 
A. 119, 1909 SW 1041. 

N. H.—Turner v. Cocheco Mfg. Co., 
75 nk be bo, ie A (999: 

Y.—Amsler v. New York, 172 
Rov: Div. 63, 158 NYS 219. 

N. D.—Sherlock v. Minneapolis, 

R Co., 24 N. D. 40, 138 NW 


(Civ. A.) 


Spaulding, 
195 Mo. 


etc., 
976. / 

Pa.—Carney v. Pennsylvania R. 
Co:.. 63 Pa. Super. 138. . 

Tex.—San Antonio v. Talerico, 
(Civ. A.) 78 SW 28 [aff 98 Tex. 151, 
81 SW 519]. 

Utah.—Dedericks v. Salt Lake City 
R. Co., 14 Utah 137, 46 P 656, 35 LRA 
802. 

Vt.—Aldrich v. Boston, etc., R. Co., 
91° Vt.379, 100°A 765. 

[a] Tiustrations. — (1) Where | 


72 P 1069. 


EVIDENCE 


[§ 1125] 


the extent of a hole in a sidewalk in 
which plaintiff had been injured was 
in issue, photographs showing a ce- 
ment patch where the sidewalk had 
been repaired were admissible in evi- 
dence. San Antonio vy. Talerico, 
(Rex. MCi Vacs) lel Sass Wines skmod on 
other grounds 98 Tex. 151, 81 SW 
518]. (2) In an action for injuries 
sustained while escaping from a 
burning building, photographs of the 
building taken soon after the fire are 
admissible, if the condition of the 
building after the fire will throw 
light on its condition at the time of 
the fire. Turner v. Cocheco Mfg. Co., 
75 N. H. 521,77 A999. - (3). »Pho- 
tographs taken in June of the scene 
of a railway accident on December 
14 preceding were admissible, where 
the conditions were the same except 
as to snow and the removal of a 
building on the side of the highway, 
not affecting the issues of the case. 


‘Sherlock yv. Minneapolis, ete., R. Co., 


24 JN. Di 40,7138 “NW 2976. (4)) JA 
change in the appearance of the lo- 
eality made by the falling of the 
leaves from the trees is open to ex- 
planation. Dyson vy. New York, etc., 
Ree Conyb(eConnin 9a. 7) AMM oi AmAm 
SR 82; Dedericks v. Salt Lake City 
ReCongd4m Uitahy 137,146 6sP..656,i55 
LRA 808. 

89. Hughes v. State, 126 Tenn. 40, 
148 SW 543, AnnCas1913D 1262. 

90. U. S.—New York, ectes,, .atCo: 
v. Moore, 105 Fed. 725, 45 CCA 21.- 

Colo.—Mow v. Peo., 31 Colo. 351, 


Conn.—Temple v. Gilbert, 86 Conn. 
335, 85 A 380. 
Tll.—Clay  v. 
186 Ill. A. 506. 
Ind.—Indiana Union Tract. Co. v. 
Scribner, 47 Ind. A. 621, 93 NE 1014. 
Md.—Consolidated Gas, OLE OAnVe 
State, 109 Md. 186, 72 A Ds 
Mass.—McKarren v. Boston, ete., 
R. Co., 194 Mass. 179, 80 NE 477, 
10 AnnCas 961. 
Minn.—Hall v. Connecticut Mut. L. 


Aluminum Ore Co., 


Ins. Co., 76 Minn. 401, 79 NW 497. 
Mont.—State v. Jones, 48 Mont. 
505, 139) BP 44. 


N. J.—State v. Ready, 77 N. J. L. 
829, 72 A 445 [rev on other grounds 
78 N. J. L. 599, 75 A 564, 28 LRANS 
240]. 

N. Y.—Stiasny v. Metropolitan St. 
 COnliicaN BYinO0.0. 1, ODmUN Muelt 22 
[aff 58 App. Div. 172. 68 NYS 694]; 
Nies v. Broadhead, 75 Hun 255, 27 
NYS 52; McGirr Sons Co. v. Babbitt, 
61 Misc. 291, 113 NYS 753; Roose- 
velt Hospital v. New York El. R. 


Co:, 24 NYS 205. 
N. C.—Bane vy. Atlantic Coast Line 
Re Con diteNe Cr o20, soon, 6S. tole 


427. feit’ Cyel: 
Or.—Parker v. C. A. Smith Lum- 

ber, etc., Co., 70 Or. 41, 138 P 1061. 
Pa.—Com. v. Swartz, 40 Pa. Super. 

370) 3.15" fauot Cyc. ; 
Porto Rico.—Coronas v. Ameri- 

can R. Co., 7 Porto Rico Fed. 429, 

430 [cit Cyel. 
Ss. 


D.—Rordwell v. Mission Hill 


Tp., 166 NW 229; Moulton v. Gloho 
Mut. Ins. Co., 36 ’S. D. 339, 154 NW 
830. 


Tenn.—Hughes v. State, 126 Tenn. 
40, 148 Sw 5438, AnnCasi1912D 1262. 
Tex.—Houston Belt, etc.. R. Co. v. 
Scheppelman, (Civ. A.) 203 SW 167; 
Accousi v. G. A. Stowers Furniture 


Jill. A 


[22C.3.] 921 


its weight.°® The photograph may be verified either 
by oath of the photographer who took it,®® or by the 
testimony of others to its correetness as a represen- 
tation or likeness.°1 
fered, not as a mere general representation of the 
locus in quo, but to show distances, relative sizes, 
or locations of objects, it may be very deceptive and 
misleading,®? and it seems that, 
much more convincing proof of its accuraey is re- 
quired than in ordinary eases.®* 

Determination as to Admissibility. 
Whether a photograph is sufficiently verified °* as a 


Where the photograph is of- 


in such a ease, 


Co., (Civ. A.) 87 SW 861. 


Vt.—Davis v. Dunn, 90 Vt. 253, 
98 A 81, AnnCas1918D 994. 
91. U. S.—New York, etc., R. Co. 


v. Moore, 105 Fed. 725, 45 CCA 21. 

Colo.—Mow v. Peo., 31 Colo. 351; 
(2 PA 1069, 

Conn.—Temple v. Gilbert, 86 Conn. 
SSO ODE AUESS OL 

Til. Poeun v. Aluminum Ore Co., 186 
5 

Ind.—Indiana Union Tract. Co. v. 
Scribner, 47 Ind. A. 621, 93 .NE 1014. 


Md.—Consolidated Gas, ete., Co. v. 
State, 109 Md. 186, 72 A 651. _ 
Mass.—McKarren vy. Boston, etc., 


R. Co., 194 Mass. 179, 80 NE 477, 10 
AnnCas 961. 

Minn.—Hall v. Connecticut Mut. L: 
Ins. Co., 76 Minn. 401, 79 NW 497. 

Mont.—State v. Jones, 48 Mont. 
505, 139 P 441. 

N. J.—State v. Ready, 77 N. J. L. 
329, 72 A 445 [rev on other grounds 
SPR J. L. 599, 75 A: 564, 28: LRANS 

N. Y.—Stiasny v. Metropolitan St. 
Re Coy. 12) NV H656, 65, NH, 1122) fate 
58 App. Div. 172, 68 NYS 694]; Nies 
v. Broadhead, 75 Hun 255, 27 NYS 
52; McGirr Sons Co. v. Babbitt, 61. 
Mise. 291, 113 NYS 753; Roosevelt 
Hospital v. New York El. R. Co., 21 
NYS. 205. 

N. C.—Bane vy. Atlantic Coast Line 
Rin Co., elie Ne Ci S28. ensoo, eos eos 
47% LeitsCye}. 

Or.—Parker v. C. A. Smith Lum- 
Der, .cte.7'Co.7. 00s OF; 4 hoes 001s 

Pa.—Com. v. Swartz, 40 Pa. Super. 
SOO 10 Se LOUOt a ey.Cil. 

Porto Rico.—Coronas v. American 


R. Co., 7 Porto Rico Fed. 429, 430 
[cit Cyc]. 
Ss. D.—Moulton v. Globe Mut. Ins. 


Cole 3G) SD. 39, lose Niwa Ons 
Tenn.—Hughes v. State, 126 Tenn. 
40, 148 SW 543, AnnCasi913D 1262. 
Tex.—Houston Belt, etc., R. Co. v. 
Scheppelman, (Civ. A.) 203 SW 167; 
Accousi v. G. A. Stowers Furniture 


Cony (Clva cADLS aS Wiese 
Vt.—Davis v. Dunn, 90 Vt. 253, 98 
A 81, AnnCas1918D 994. 
[a] The owner of the property 


photographed, by his testimony, may 
afford sufficient verification. McGar 
v. Briston, 71 Conn. 652, 42 A 1000. 

92. Harris v. Ansonia, 73 Conn. 
859, 47 A 672; Cunningham v. Fair 
Haven, etc., R. Co., 72 Conn, 244, 43 
A 1047; Henke v. Deere, ete., Co., 175 
Tll. A. 240; Ligon v. Allen. 157. Ky. 
101, 106. 162 SW 536, 1 LRANS 842 
fauot Cyc]; Stewart v. St. Paul City 

Co., 78 Minn. 85, 80 NW 855. 

eS Cunningham v. Fair Haven, 
etc., R. Co., 72 Conn. 244, 43 A 1047; 
Ligon v. Allen. 157 Ky. 101, 106, 162 
SW 536, 51 LRANS 842 [quot Cyc]. 

94. Ark.—Sellers y. State, 93 Ark. 
813. 124 SW 770. 

Cal.—Diller v. Northern California 
Power Co; o7 Cale bole sheen byob, 
362. AnnCasi1913D 908 [cit Cyc]. 

Conn.—Smith v. Hausdorf. 92 Conn. 
579, 1083 A 939; Temple v. Gilbert, 86 
Conn. 335. 85 A 380. 

I]1l.—Chicago v. Vesey, 105 Ill. A. 
191; Lake Erie, etc., R. Co. v. Wilson, 
ST eLiTeAe 360. 

Iowa.—Ingebretsen v. Minneapolis, 
etc., R. Co., 176 Iowa 74, 155 NW 
RPE 

Me.—Rodick vy. Maine Cent. R. Co., 
109 Me. 530, 85 A 41; Stone v. Lewis- 
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proper representation,®> and whether it is practi- 
eally instructive,®® are preliminary questions to be 
determined by the judge presiding at the trial, who 
is invested with considerable diseretion in deter- 
mining as to the admissibility of the evidence,** 
and whose action in the premises will not ordinarily 
be reviewed by an appellate court.°§ 


eretion is not an arbitrary one,°® 


may be excepted to and reviewed in a clear case 
where it appears to have been abused. 

17. Books and Other Printed Publica- 
As a general rule a book 
or other publication printed by a private person and 
not shown to be approved by any public authority 
is not competent evidence of the facts therein 
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tions—a. In General. 


ton, etc.,, R. Co., 99 Me. 243, 59 A 
56; jgameson v. Weld, 93 Me. "345, 45 
A 

Ma. Weiler v. Weiss, 124 Md. 461, 
92 A 1028. 

Mass.—Eldredge v. Mitchell, 214 
Mass. 480, 102 NE 69; Carey v. Hub- 
bardston, 172 Mass. 106, 51 NE 521. 

N. D-—Wyldes Vv. Patterson, 31 
N. D. 282, 153 NW 630. 

Or.—Parker v. C. A. Smith Lum- 
ber, ete), Co. -70 “Or: 741; 7475138 P 
1061 [cit Cyc]. 

Pa.—Caffery v. Philadelphia, etc., 
R. Co., 261 Pa. 251, 104 A 569; Kauf- 
man vy. National ‘Ins. Co., 231 Pa. 
642, 81 A 53. 

Tex.—R. Co. v. Swift, (Civ. A.) 204 
SW 135. 

95. Conn.—Smith v. Hausdorf, 92 
Conn. 579, 103 A 939. 

Jl]l.—Henke vy. Deere, etce., Co., 175 
Tl. A. 240. 

Me.—Jameson vy. Weld, 93 Me. 345, 
354, 45 A 299. 

Mass.—McKarren v. Boston, etc., 
-‘R. Co., 194 Mass. 179, 80 NE 477, 
10 ae 961. 

N. H.—Cross v. Berlin Mills Co., 
105 A 411; Pritchard y. Austin, 69 
Ne H.. 367, 46 A 188. 

N. J.—Goldsboro v. New Jersey 
Cent. R. Co., 60 N. J. L. 49, 37 A 4338. 

“Wh ether’ it is sufficiently verified, 
whether it appears to be fairly rep- 
resentative of the object portrayed, 
and whether it may be useful to the 
jury, are preliminary questions ad- 
dressed to him, and his determina- 
tion thereon is not open to excep- 
tions.’ Jameson’ vy. Weld, supra 
[quot Rodick vy. Maine Cent. R. Co., 
109 Me. 530, 534, 85 A 41]. 

[a] Contrary view. — Where a 
competent witness testified that a 
photograph was a correct represen- 
tation, it was error to exclude the 
photograph on the ground that it 
was misleading, the question whether 
the witness was worthy of credit, or 
the photographs misleading, being 
tor the jury. Mitton v. Cargill El. 
Co., 124 Minn. 65, 144 NW 434. 

{[b] The jury may consider the 
question of accuracy of a_photo- 
graph which had been adniitted. 
Marcy v. Barnes, 16 Gray (Mass.) 
161, 77 AmD 405. 

96. Conn.—McGar v. Bristol, 71 
Conn, , 652, .42 A. 1000. 

Towa.—Ingebretsen v. Minneapolis, 
ete, R. Co., 176 Iowa 74, 155 NW 
327. 

Me.—Jameson vy. Weld, 93 Me. 345, 


45 A 299. 
Mass.—Eldredge v. Mitchell, 214 
Mass. 480, 102 NE 69; Halloran v. 


New York, etc., R,. Co., 211 Mass. 132, 


97 NE 631; Dolan vy. Mutual Reserve 
Fund Life Assoc., 173 Mass. 197, 53 
NE 398; Carey v. Hubbardston, 172 
Mass. 106, 51 NE 521; Walker v. 
Curtis, 116 Mass. 98; Com. v. Coe, 115 
Mass. 481. 

Miss.—Le Barron vy. State, 107 
Miss. 668, 65 S 648. 

N. H.—Pritchard v. Austin, 69 
N. H. 367, 46 A 188. 

N. D.—Wyldes v. Patterson, 31 
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But the dis- 
and its exercise 


sible,® 


son.® 


N. D. 282, 153 NW 630. 

Porto Rico.—Coronas v. American 
R. Co., 7 Porto Rico Fed. 429, 430 
[cit Cyc]. 


Wash.—State v. Fateh-Mohamed, 


76 Wash. 462, 465, 136 P 676 [cit 
Gycl]. 

97. U. S.—Monroe y. Bresee, 239 
Fed. 727, 152 CCA 561. 


Towa.—lIngebretsen y. Minneapolis, 
etc., R. Co., 176 Iowa 74, 155 NW 
327. 

Kan.—Hamilton y. Atchison, 
R. Co., 95 Kan. 358, 148 P 648. 

Me.—Rodick v. Maine Cent. R. Co., 
109 Me. 530, 85 A 41. 

* Mass.—Everson y. Casualty Co. of 
America, 208 Mass. 214, 94 NE 459; 


ete., 


Gilbert v. West End St. R. Co., 160 
Mass. 403, 86 NE 60. 

N. D.—Wyldes v. Patterson, 32 
N. D. 282, 153 NW 630. 

S. D.—Whaley vy. Vidal, 27 S. D. 
642, 182 NW. 248. 

98. Colo.—In re Hayes, 55 Colo. 


340, 1385 P 449, AnnCasi914C 581. 
Ill. weet v. Deere, ete. Co., 175 
AC AS 
Kaus—Hamiiten v. Atchison, 
R. Co., 95 Kan. 358, 148 P 648. 
Me.—Rodick v. Maine Cent. R. Co, 
109 Me. 530, 85 A 41. 
Md.—Maryland Blectrie R. Co. v. 
Beasley, 117 Md. 270, 88 A 157. 
Mass.—McKarren v. Boston, etc., 
R. Co., 194 Mass. 179, 80 NE 477, 10 
AnnCas 961; Carey v. Hubbardston, 
172 Mass. 106, 51 NE 521; Harris v. 
Quincy, 171 Mass. 472, 50 NE 1042; 
Van Houten v. Morse, 162 Mass. 414, 
38 NE 705, 44 AmSR 3873, 26 LRA 
430; Gilbert v. West End St. R. Co., 
160 Mass. 408, 36 NE 60; Verran v. 
Baird, 150 Mass. 141, 22 NE 630; 
Blair v. Pelham, 118 Mass, 420. 
“Their admission or rejection lies 
largely within the discretion of the 
presiding Justice and the exercise 
of that discretion, unless the court 
finds the facts such as to show an 
abuse of discretion, is not the sub- 
ject of exception.” Rodick v. Maine 
eo R. Co., 109 Me. 530, 534, 85 A 
4 


etc., 


99. De Forge v. New York, etc., R. 
Co., 178 Mass. 59, ,59 NE 669, &6 
AmSR , 464; Carlson vy. Benton, 66 
Nebr. 486, 92 NW 600, 1 AnnCas 159. 


Li Flanris yy. | Ansonia,.) 73s .Conn: 
359, .47 A 672; Cunningham v. Fair 
Haven, ete, Ry Co, T.Conn, 244, 


43 A 1047; MeGar v. Bristol, 71 Conn, 
652, 42 A 1000; Carlson y. Benton, 
66 Nebr. 486, 92 NW 600, 1 AnnCas 
2. U.S.—Morris v. Harmer, 7 Pet. 
554, 8 L. ed. 781, 
Til.—Tichenor v. Newman, 186 Ill. 


264, 57 NE 826. 

Ky.—Bergman y. Solomon, 143 Ky. 
581, 186 SW 1010; Illinois Cent. R. 
Co. -v. -Stith, 120 Ky., 1237) .85. SW 
1175, 27 KyL 596, 1 LRANS 1014. 

Mass.—Whiton v. Albany City Ins. 
Co., 109 Mass. 24, 


Mich.—Bilakos y. Kelley, 200 Mich. 
Met me NW 892. 
age H.—State v. Daniels, 44 N. H. 


other better evidenee.* 
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stated,? at least if it does not appear to be in gen- 
eral use among the class of persons interested in 
the matters of which it treats, and if on account of 
the recent occurrence of the facts or for other 
reasons they may be proved by living witnesses or 
But the rules of a master, 
ear builders’ association have been held admissible 
for the purpose of showing the proper construction 
of a railroad ear.* 
pendently relevant, that is where the inquiry is as 
to whether certain matter was published, regardless 
of its truth or falsity, the publication is admis- 
and a publication may also be admissible 
on the question of knowledge of a certain per- 


Where a publication is inde- 


: ry Y.—Langley v. Smith, 3 NYSt 
7 
é PoP Andrews v. State, 33 Oh, Cir. 
su 


sheba REE v. Hedges, 2 Pa. 240. 

Tex.—Cranfill v. Hayden, 22 Tex. 
Civ. A. 656, 55 SW 805. 

{a] Dlustration.—Professed tests 
of air brakes appearing in the back 
of a book of instructions, which are 
but advertisements of the makers, 
are not admissible, in an action 
against a railroad for negligence, as 
evidence of the distance required for 
stopping a train .with the brakes. 
Illinois Cent. R. Co. v. Stith, 120 Ky. 
237, 85 SW 1173 27 Ky 596, 2 
LRANS 1014. 

[b] A catalogue of a manufac- 
turer is not admissible. Harcourt 
v. Redmon, 145 Ky. 512, 140 SW 1009. 

[cj] A catalogue of the students 
of an academy is not evidence, un- 
less assented to by the party against 
whom it is offered. State v. Daniels, 
44 N. H. 383. 

[dad] A city directory is not com- 
petent to prove: (1) Who constituted 
a partnership. Bilakos v. Kelley, 
200 Mich. 125, 166 NW 892. (2) A 
party’s place of business or resi- 
dence, unless the statement therein 
is verified by oral evidence showing 
its reliability. Langley v. Smith, 3 
NYSt 276. (3) Where defendant 
guarar.teed that plaintiff's yearly in- 
come from a medical partnership be- 
tween them would not be less than 
a certain amount, it was not error 
to exclude a city directory offered by 
defendant showing that plaintiff was 
secretary and treasurer of a corpo- 
ration, as tending to prove that he 
did not devote his time to the inter- 
ests of the firm, since plaintiff was 
not bound by the statement of such 
directory. Tichenor v. Newman, 


Tih. 264, 0% NB 826. 

fe] A book of topography is prop- 
erly excluded. Spalding v. Hedges, 
2p Pal 220) 


3. Whiton v. 
109 Mass. 24; 
Pa. 240. 

4 Leas y. Continental Fruit BEx- 
er: 45 Tex. Civ. A. 162, 99 SW 
859 (in action for injury to brake- 
man resulting from handhold coming 
off a car). 

5. Lynch v. Bekins van, etc, Cor, 
81 Cal. A.°68, 159 P 822% Taylor Vv. 
Géorglan is, Gut ACo,, 121) Gare Ay oor 
94 SE 254; Western Union Tel. Co. 
y, Gilliland, (Tex. Civ. A.) 180 SW 


[a] The rule applies to: (1) A 
newspaper advertisement. Taylor v. 
Georgia Li & T.-Co,, 21.Ga.4A. 272, 
94 SH 254. (2) Railroad timetables. 
Mansell v. Western Union Tel. Co., 
(Tex. Civ. A.) 182 SW 1178; Western 
Union Tel Co. v. Gilliland, (Tex, Civ. 
A.) 180 SW 212; Western Union Tel. 
Co. v. O’Fiel, 47 Tex. Civ. A. 40, 104 
SW 406. 

6. jpauesell v. Wefler, 28 Oh. Cir. 


Ct. 
tad Tlustration.—Advertising cir- 
culars sent out by a promoter en- 


Albany City Ins, Co., 
Spalding vy. Hedges, 2 


For later cases, develonoments andchanges in the law see cumulative Annotations, same title, page and note number, 


Lees 


q 


— 


Ye 
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[§ 1127] b. Books of Science and Learning— . 
{1) Inductive Reasoning or Opinion. 
other works of science or learning, at least books 
of inductive as distinguished from exact science 
are, although accepted as standard authorities, in- 
admissible as independent evidence of the theories 
and opinions therein expressed,’ or as evidence for 
any purpose except to some extent in connection 
with the examination of an expert, as an aid to the 
memory of the court in defining scientific terms,® 
or to show the state of the art, or the world’s knowl- 


edge on the subject.?° 


gaged in selling stock are admissible 
in evidence as bearing upon the 
question of whether or not he knew 
that representations with reference 
thereto, made by his agent, were 
£ aon Russell v. Weiler, 28 Oh. Cir. 
Wt. : \ 

i Ust S-—Unionw Pacwgkh: 1 Comtiv. 
Yates 79 Bed. 584, 25 
LRA 553. 

Colo.—Denver City Tramway Co. 
ne Gawley, 23 Colo. A. 332, 129 P 
258. 
ate v. Hoyt, 46 Conn. 

0 


Del.—State y. West, 1 Houst. Cr. 
Cas. 371. 

Ga.—Flemister vy. Central Georgia 
Power Co., 140 Ga. 511, 79 SE 148; 
Cook v. Coffey, 103 Ga. 684, 30 SH 
27; Johnston v. Richmond, etc., R. 
Co., 95 Ga. 685, 22 SE 694. 

Il].— Ullrich v. Chicago City R. Co., 
265 Ill. 338, 106 NE 828, AnnCas 
1916A 793 [rev 184 Ill. A. 538]; North 
Chicago Rolling Mill Co. v. Monka, 
107 Ill. 840; Brodie v. Lewistown, 
164 Ill. A. 335; Weyh v. Chicago City 
R. Co., 148 Ill. A. 165; Chicago City 
R. Co. v. Douglas, 104 Ill. A. 41; 
Gale v. Rector, 5 Ill. A. 481. 

Ind.—Plake v. State, 121 Ind. 433, 
23 NE 273, 16 AmSR 408. 

Iowa.—Bruggeman y. Illinois Cent. 
R. Co., 147 Iowa 187, 123 NW 1007, 
AnnCas1912B 876. 

Kan.—State v. Baldwin, 36 Kan. 1, 


AEP asses 
Weikel, 89 SW 


Ky.—Harper v. 
1125, 28 KyL 650. 
Md.—Davis v. State, 38 Md. 15. - 
Mass.—Allen vy. Boston Hl. R. Co., 
212 Mass. 191, 98 NE 618, 41 LRANS 
1219; Com. v. Sturtivant, 117 Mass. 
122, 19 AmR 401; Ashworth v. Kitt- 
ridge, 12 Cush. 193, 59 AmD 178; 
Washburn v. Cuddihy, 8 Gray 430. 
Mich.—Fox v. Peninsular White 
Lead, ete., Works, 84 Mich. 676, 48 
NW 203; Peo. v. Hall, 48 Mich. 482, 
12 NW 665, 42 AmR 477. 
Minn.—Moehlenbrock v. Parke, 141 
Minn. 154, 169 NW 541; Payson v. 
Everett, 12 Minn. 216. ; 
Miss.—Tucker v. Donald, 60 Miss. 
460, 45 AmR 416. i 
Mo.—MacDonald v. Metropolitan 
Street R. Co., 219. Mo. 468, 118 SW 
78, 16 AnnCas 810. 


Nebr.—Van Skike v. Potter, 53 
Nebr. 28, 73 NW 295. aif 
N. H.—Burnham vy. Stillings, 76 


Nis 122,079 A987. 

N. J.—New Jersey Zinc, etc. Co. 
v. Lehigh Zinc, ete. Co. 59 N. J. L. 
189, 35 A 915. 

N. Y.—McEvoy v. Lommel, 78 App. 
Div. 324, 80 NYS 71; Foggett v. 
Fischer, 23 App. Div. 207, 48 NYS 
741; Harris v. Panama R. Co., 16 
N. Y. Super. 7 [aff 58 N. Y. 660 mem]. 

N. C.—Tilghman v. Seaboard Air 
Line R. Co., 171 N.C. 652, 89 SE 
71: Huffman vy. Click, 77 N. C. 55; 
Melvin v. Easley,- 46 N. C. 386, 62 

D 171. 
ART D.state v. Brunette, 28 N. D. 
539, 560, 150 NW 271, AnnCas1916E 
$40 [cit Cyc]. ‘ 
iy ha ate y. Scholl, 16 Pa. Dist. 
1001. 

7 1.—Statev. O’Brien) 77 RK: -t: 
336. 

7 D.Brady v. Shirley, 14 S. D. 
447, 85 NW 1002. 


CCA 103, 40. 


EVIDENCE 


Medical and 


to 


books are 


testify.1? 


Tex.—St. Louis, ete., R. Co. v. 
Jones, 14 SW 309; Fowler vy. Lewis, 
25 Tex. Suppl. 380; Missouri, etc., R. 
Co. v. Robertson, (Civ. A.) 200 SW 
1120; Gulf, ete. ~ COs ive oe Marmenr; 
(Civ. A.) 108 SW 729; Boehringer vy. 
A. B. Richards Medicine Co., 9 Tex. 
Civ. A. 284, 29 SW. 508. 

Vt.—Baldwin v. Gaines, 102 A 338. 

Wis.—Boyle v. State, 57 Wis. 492, 
15 NW 827, 46 AmR 41; Stilling v. 
Thorp, 54 Wis. 528, 11 NW 906, 41 
AmR 60. 

Eng.—Collier v. Simpson, 5 C. & 
P. 73, 24 ECL 460. 

Alta.—Rex vy. Anderson, 7 Alta. L. 
102, 22 CanCrCas 455. 

“The weight of authority on that 
subject is to the effect that books 
of inductive science, within which 
are standard medical works, are not 
admissible as affirmative evidence.” 
Foggett v. Fischer, 23 App. Div. 207, 
209, 48 NYS 741. 

{a] Particular medical works 
which have been excluded are: (1) 
Pepper’s System of Medicine, Bixby 
v. Omaha, etc., R., ete., Co., 105 Iowa 
293, 75 NW 182, 67 AmSR 299, 43 
BRA 533. (2) Taylor’s Medical 
Jurisprudence. Com. v. Sturtivant, 
117 Mass. 122, 19 AmR 401; State 
vVekO: Brien: .T.kRe als 3365—Boyle, v: 
State, 57 Wis. 472, 15 NW 827, 46 AmR 
41. (38) Ray’s Medical Jurisprudence 
ef Insanity. State v. Hoyt, 46 Conn. 


330. (4) Erichsen on Concussion of 
the Spine. Johnston y. Richmond, 
etc., R. Co., 95 Ga. 685, 22 SE 694. 


(5) Taylor on Poison. Epps v. State, 
102 pind. 2539, INE491) 5. ¢6)) The 
United States Medical Dispensatory. 
Boehringer v. A. B. Richards Medi- 
cine Co., 9 Tex. Civ. A. 284, 29 SW 
508. (7) Youatt on the Horse. Har- 
ris) vi Panama: BR. Co;, 16 N.Y. Super: 
7; Fowler v. Lewis, 25 Tex. Suppl. 
380. 

[b] Engraving in medical book.— 
In an action against a surgeon for 
malpractice in not properly setting 
a fractured bone, it was proper to 
refuse to allow plaintiff's counsel in 
opening the case to the jury to ex- 
hibit to them an engraving in a 
medical book te illustrate his mean- 
ing. Ordway v. Haynes, 50 N. H. 
159 (“The engraving that was of- 
fered as a chalk, taken alone, was 
unobjectionable. The witness may 
use, to illustrate his meaning, and 
the counsel to illustrate his case, any 
chalk, whether engraved or more 
roughly sketched, whether made with 
a pen, a pencil, a paint brush, a coal, 
or a piece of chalk. If the diagram 
alone were offered, and offered sim- 
ply as a chalk, we see no objection 
to it. But when it was offered, as 
the case shows this was, ‘as an en- 
graving in a medical book,’ that 
makes it at once improper as evi- 
dence, because that gives it an un- 
due importance with the jury. The 
jury should not know that it was in 
a medical book, or a law book, or 
what the book was that contained it. 
In fact, if it was to go to the jury 
as a chalk, it should not be in any 
book, for that simple fact might lead 
the jury to attach an undue impor- 
tance to it. If the jury are to be 
told that the engraving shown them 
is taken from a medical book. or was 
got up by some distinguished doctor 
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The reasons for exclusion are because of the un- 
settled condition of the sciences themselves; because 
the language employed is technical, and hence not 
witnin the understanding of men of common experi- 
ence; because of the difficulty of determining what 
books are or are not of good and established au- 
thority; because such books are written without the 
sanction of an oath, and the authors are not lable 
cross-examination; 
but 
about which living witnesses could be called to 


because such’ 
of matters 


and lastly, 
hearsay evidence 


or man of science, it might give it a 
weight, an authority with the jury, 
which no mere chalk was designed 
to have or would have’). 

{c] Books on air brakes, which 
purported to give the distances in 
which trains moving at different 
rates of speed could be stopped by 
the application of air, were not ad- 
missible in evidence to show such 
facts, not relating to any of the ex- 
act sciences. Bruggeman vy. Illinois 
Gent, R. Co, 147, Towa, 187,.2123) INW, 
1007, AnnCasi912B 876. 

{[d] Bank note detectors.—‘‘To 
prove the worthlessness of the bank- 
bill, a point material in the case, 
the plaintiff. below introduced, 
against objections, certain par.phlets 
commonly known as bank-note de- 
tectors. These were manifestly in- 
admissible, for they are merely the 
opinions or statements of the writers 
or publishers, not given under the 
sanction of an oath nor with any op- 
portunity for cross-examination. 
They stand upon no better footing 
than the opinions or statements of 
medical writers even of standard 
reputation, which are not allowed to 
be read to a jury.’”’ Payson v. Everett, 
12 Minn, 216. 

[e] Extracts from parliamentary 
authors are inadmissible to show that 
certain proceedings of a convention 
were regular and according to parlia- 
mentary usage. Cranfill v. Hayden, 
22 Tex. Civ. A. 656, 55 SW _ 805. 

8. Ala.—Gorman-Gammil Drug Co. 
v. Watkins, 185 Ala. 653, 64 S 350. 


Ida.—Osborn vy. Cary, 28 Ida. 89, 
Loe Page: 
Ill.—Bloomington vy. Shrock, 110 


Tll. 219, 51 AmR 678; Ullrich v. Chi- 
cago-City (R. Co., 184 dll. 2A. 7538. 

Nebr.—Union Stock-Yards Co. v. 
Goodwin, 57 Nebr. 139, 77 NW 857. 

N. D.—State v. Brunette, 28 N. D. 
539, 560, 150 NW 271, AnnCas1916E 
340 [cit Cyc]. 

Vt.—Baldwin v. 102. A 
338. 

Alta.—Rex y. Anderson, 7 Alta. L. 
102, 22 CanCrCas 455. 
sen B.—Brownell y. Black, 31 N. B. 

[a] Contradiction.—Where an ex- 
pert witness has referred to a par- 
ticular medical work to sustain his 
opinion, such work, but none other, 
may be admitted to contradict him 
in that opinion. Osborn y. Cary, 28 
Ida, 89, 152 P 478. 

Reference to authorities on ex- 
amination of expert see supra §§ 829, 
830. 

9. State v. Wilhite, 132 Iowa 226, 
109 NW 730, 11 AnnCas 180. See 
also supra §§ 829, 830. 

10. U.S. v. Two Cases of Chloro- 
Naptholeum Disinfectant, 217 Fed. 
477. 

11. Ga.—Johnston v. Richmond, 
etc., R. Co., 95 Ga. 685, 22 SE 694. 

Iowa.—Bixby v. Omaha, etc., R. etc., 


Gaines, 


Co., 105 Iowa 2938, 75 NW 182, 67 
AmSR 299, 43 LRA 533. 
Mass.—Ashworth v. Kittridge, 12 


Cush. 193, 59 AmD 178. 
Mich.—Peo. v. Hall, 48 Mich. 482, 
12 NW 665, 42 AmR 477. 
Miss.—Tucker v. Donald, 60 Miss. 
460, 45 AmR 416. 
Nebr.—Van Skike vy. Potter, 53 
Nebr. 28, 73 NW 295, 


924 [220.J.] 


A contrary view, permitting standard works of 
recognized authority to be introduced in evidence 


has been asserted.” 
[§ 1128] 
Sciences, Etc. 


Bb C.—Huffman vy. Click, 77 N. C. 
. os, D.—Brady v. Shirley, 14 S. D. 
447, 8 NW 1002. 

Tex.—-Boehringer vo As Bl Rich- 
ards Medicine Co., 9 Tex. Civ. A. 
284, 29 SW 508. 

“Where books are thus offered, 
they are in effect used’ as evidence, 
and the substantial objection is, that 
they are statements wanting the 
sanction of an oath; and the state- 
ment thus proposed, is made by one 
not present, and not liable to cross-ex- 
amination. If the same author were 
cross-examined, and called to state 
the grounds of his opinion, he might 
himself alter or modify it, and it 
would be tested by a comparison 
with the opinions of others. Medical 
authors, like writers in other de- 
par tments of science, have their vari- 
ous and conflicting theories, and 
often sustain and defend them with 
ingenuity. But as the whole range 
of medical literature is not open to 
persons of common experience, a pas- 
sage may be found in one book favor- 
able to a particular opinion, when 
perhaps the same opinion may have 
been vigorously contested, and per- 
haps triumphantly overthrown, by 
other medica] authors, but authors 
whose works would not be likely to 
be known to counsel or client, or to 
court or jury. Besides, medical 
science has its own nomenclature, its 
technical terms and words of art, and 
also common words used in a pe- 
culiar manner, distinct from their 
received meaning, in the general use 
of the language. From these and 
other causes, a person not versed in 
medical literature, though having a 
good knowledge of the general use 
of the English language, would be 
in danger, without an interpreter, of 
misapprehending the true meaning 
of the author. Whereas, a medical 
witness would not only give the fact 
of his opinion, and the grounds on 
which it is formed, with the sanc- 
tion of his oath, but would also state 
and explain it in language intelligible 
to men of common experience. If it 
be said that no books should be read, 
except works of good and established 
authority, the difficulty at once arises 
as to the question, what constitutes 
‘good authority;’ more especially 
whether it is a question of compe- 
tency to be decided by the court, 
whether any particular book shall 
be received or rejected; or a ques- 
tion of weight of testimony, so that 
any book may be read, leaving its 
weight, force and effect to the jury. 
Hither of the alternatives would be 
attended with obvious, if not insuper- 
able objections.” Ashworth v. Kit- 
tridge, 12 Cush. (Mass.) 193, 194, 59 
AmD 178 [quot with appr Boehringer 
v. A. B. Richards Medicine Co. supra]. 

12. Barfield v. South Highlands 
Infirmary, 191 Ala, 553, 68 S 30, Ann 
Cas1916C 1097; Birmingham R., etc., 
v. Moore,’ 148 Ala, -115, °42°°S 

But compare Gorman-Gammil 
Drug Co. v. Watkins, 185 Ala. 653, 
655, 64 S 350 (“The instance of a 
man who ‘swallowed a pound of salt 
in.a pint of ale, and died in a few 
hours, with all the symptoms of ir- 
ritant poison,’ read from a medical 
book, was fundamentally illegal and 


inadmissible as evidence in _ this 
ease’). 
13. U. S.—Western Assur. Co. v. 


J. H. Mohlman Co., 83 Fed. 811, 28 
CCA 157, 40 LRA 561, 

Iowa.—Bixby v. Omaha, ete, R., 
etc., Co., 105 Iowa 293, 296, 15 NW 


(2) Mathematical Calculations, Exact 
The reasons for the rejection of 
medical treatises and other works of the 
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ductive class are held not to apply to works of 
recognized authority containing mathematical cal- 


culations or dealing with what are known as 


be admissible. 
182, 67 AmSR 299, 48 LRA 533. 

Miss.—Tucker vy. Donald, 60 Miss. 
460, 45 AmR 416. 

Nebr.— Sioux Citygeete, Ri Co: Vv. 
Finlayson, 16 Nebr. 578, 50 NW 864, 
49 AmSR 724. 

N. Y.—Foggett v. Fischer, 23 App. 
Div. 207, 48 NYS 741. 
ae C.— Huffman v. Cheeky iii Ne. 

Tex.—McLaughlin v. Terrell, (Civ. 
A.) 179 SW 942. 

“The authorities are agreed that 
the truths of the exact sciences, the 
established facts of history, and com- 
putations from fixed data may be 
proved by the works of reputable 
authors.” Bixby v. Omaha, etc., R., 
ete., Co., supra. 

[a] A leading case on this sub- 
ject is Western Assur. Co. v. J. H. 
Mohlman Co., 83 Fed. 811, 820, 
CCA 157, 40 LRA 561 (where it 
is said: ‘The next group of assign- 
ments of error raises the question as 


in- 


to the propriety of allowing one of: 


the witnesses, a civil engineer, and 
expert in heavy construction work, 
to read excerpts from scientific books 
when giving his testimony. The gen- 
eral proposition that scientific books 
are not to be read in evidence is 
a familiar one, and many citations 
from text writers and reported cases 
are found in the brief of the plaintiff 
in error. Nearly all the reported 
eases deal with medical works, and 
most excellent reasons for the ap- 
plication of the general rule in such 
cases may be found therein. But the 
rule is not of universal application, 
It would be a reproach to tne ad- 
ministration of the law if it were 
so. Records of observations are un- 
doubtedly secondary evidence, but, 
if all such records were excluded 
from the sources of knowledge avail- 
able to a court of justice, it would 
frequently find itself unable to ob- 
tain information which was open to 
every individual in the community. 
It has been held repeatedly that the 
standard life and annuity tables, 
showing at any age the probable du- 
ration of life, are competent evidence 
(Vicksburg, etce., R. Co., v. Putnam, 
118) SU Sona 7 SCue iss 0s Des ea: 
299); and yet these tables show mere- 
ly the deductions from records of 
past transactions, when neither the 
record of the transactions nor the 
individual who has worked out the 
deductions is called to testify to the 
accuracy of his work, or to the con- 


ditions under which it was per- 
formed. So, too, almanacs, astronom- 
ical calculations, tables of loga- 
rithms, interest tables, weather re- 


ports, tables of the- rise and fall of 
the tide, have been admitted in evi- 
dence. In an opinion approving the 
admission of market reports, upon 
which the commercial world relies, is 
found the following pertinent sug- 
gestion of Judge Cooley: ‘As a mat- 
ter of fact, such reports, which are 
based upon a general survey of the 
whole market, and are constantly re- 
ceived and acted upon by dealers, are 
far more satisfactory and reliable 
than individual entries, or individual 
sales or inquiries; and courts would 
justly be the subject of ridicule if 
they should deliberately shut their 
eyes to the sources of information 
which the rest of the world relies 
upon, and demand evidence of a less 
certain and satisfactory character.’ 
Sisson v. Cleveland, ete., R. Co., 14 
Mich. 489, 909 AmD 252. The par- 
ticular excerpts complained of in the 
case at bar are these: Certain re- 


the exact sciences, and works of this character 
are ordinarily,!? although not invariably,'* held to 


tide 


ports of the United States depart- 
ment of agriculture, prepared under 
the direction of the chief of the 
division of forestry, contain tables 
which comprise, the results of over 
2,000 tests by the United States gov- 
ernment of the crushing strength 
of different kinds of timber, pre- 
pared expressly to increase the 
knowledge of timbers grown in this 
country for the benefit of merchants 
and dealers and builders and engi- 


Accordingly almanaes,'® 


neers. The report is a recognized 
authority in the engineer’s profes- 
sion. From the tables the witness 


read the ‘results of investigation on 
long leaf pine,’ which, was the kind 
of timber in the posts the cause of 
whose giving way was the subject 
of dispute. The next book produced 
was Kent’s Mechanical Engineer’s 
Pocketbook,—the last edition of 1896, 
—which, it is not disputed, is a rec- 
ognized authority. ‘Every mechanical 
engineer,’ says the witness, ‘has it 
on his shelf. From the table in this 
book, giving the ‘crushing strength 
of timber, the witness read a state- 
ment of such strength, per square 
inch, of the kind cf pine of which 
the posts were made. The third 
book is Johnson’s Strains in Frame 
Structures, also concededly a recog- 
nized authority. It contained simi- 
lar tables, and a similar excerpt was 
read. That information of great value 
is obtained by multiplying such tests 
and tabulating the results is surely 
self-evident, Under the rule con- 
tended for, that valuable information 
would be available for the use of 
a court of justice so long as the 
men who made the tests and pre- 
pared the tabulations were living and 
producible, but after their death or 
disappearance the information they 
had gathered would be lost to the 
court, although available for every 
one else in the community, and re- 
lied upon by engineers and builders 
whenever a new structure is in proc- 
ess of erection. Upon the precise 
point here presented the diligence of 
counsel has not succeeded in discov- 
ering a single authority. We feel, 
therefore, no hesitancy in so modify- 
ing the general rule as to hold that, 
where the scientific work containing 
them is concededly recognized as a 
standard authority by the profession, 
statistics of mechanical experiments 
and tabulations of the results there- 
of may be read in evidence by an 
expert witness in support of his pro- 
fessional opinion, when such statis- 
tics and tabulations are generally 
relied upon by experts in the par- 
ticular field of the mechanic arts 
with which such statistics and tabu- 
lations are concerned’’). 

{b] “A Catechism of a3 Docomo- 
tive,” by Forney, which was shown 
by expert witnesses to be a standard 
work upon its subject, was admissi- 
ble in an action in which the safe- 
ty, state of repair, ete., of a loco- 
motive was involved. Sioux City, 
ete, R. Cov v. Finlaysonyt¢. Nebr: 
578, 20 NW 860, 49 AmSR 724. 

{[c] The American railway equip- 
ment register, with testimony to its 
general use is admissible as to the 
capacity of freight cars. Mcuaugh- 
lin v. Terrell, (Tex. Civ. A.) 179 SW 
932. 

14. North Chicago Rolling Mill. 
Co. v. Monka, 107 Ill. 340 [foll Con- 
necticut Mut. L. Ins. Co. vy. Ellis, 
89 Ill. 516 (not error to refuse to 
allow extracts from a standard work 
on mechanics to be read) ]. 

15. Mobile, etc., R. Co. v, Ladd; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tables,’® millwrights’ tables,!” and standard encyclo- 
pedias '®§ have been admitted. A table showing the 
rates of interest in other states, printed in an official 
publication, has been held admissible,!® but ordinary 
interest tables have been rejected.?° 

Provision is sometimes made by statute for the 
admission of historical works, books of science and 


92 Ala. 287, 9 S 169; State v. Morris, 
47 Conn. 179; Munshower v. State, 
55 Md. 11, 39 AmR 414; Case vy. 
Perew, 46 Hun 57, 10 NYSt 811 [aff 
122 N. Y. 665, 26 NE 753]. 

16. Green v. Cornwell, 1 CityHall 
Rec (N. Y.) 11; Cherry Point Fish 
Co. v. Nelson, 25 Wash. 558, 66 P 55. 

17. Garwood v. New York Cent., 
ete, Rk. Co, 45 HuniiGNisy)- 128. 

18. Atchison, etc., R. Co. v. Ryan, 
62 Kan. 682, 64 P 603. But compare 
Whiton y. Albany City Ins. Co., 109 
Mass. 24 (Appleton’s Cyclopedia was 
not admissible to prove that an 
island was known among merchants 
and insurers as a guano island). 

19. Holley vy. Coffee, 123 Ala. 406, 
26 S 239. 

20. ‘Grace v. Minneapolis, etc., R. 
Co., 153 lowa 418, 133 NW 672 (in 
an action for death, it was not error 
to exclude interest tables, offered to 
show what a dollar would amount to 
at different rates of compound in- 
terest for periods approximating de- 
cedent’s life expectancy, as they re- 
lated merely to matters of compu- 
tation). 

21. Gallagher v. Market St. R. Co., 
67 Cal. 13, 6 P 869, 51 AmR_ 680 
note; Gould v. Schermer, 101 Iowa 
582, 70 NW 697; Burg v. Chicago, 
ete. R. Co.,° 90 Iowa 106, 57 NW 
680, 48 AmSR 419; Heinrichs v. Ter- 
rell, 65 Iowa 25, 21 NW 171; Sioux 
City, etc, R. Co. v. Finlayson, 16 
Nebr. 578, 20 NW 860, 49 AmSR 724; 
State v. Moy Looke, 7 Or. 54. 

[a] Effects of statute——The Iowa 
statute is not restrictive in its ef- 
fect. It does not make inadmissible 
any evidence which was before ad- 
missible; hence standard medical or 
surgical authorities are not the best 
or only evidence as to what they 
teach or whether they differ, but this 
may be shown by the testimony of 
competent physicians or surgeons, 
and also, such witnesses are compe- 
tent to testify as to who are stand- 
ard authors, and what treatment they 


prescribe. Brodhead v. Wiltse, 35 
Towa 429. 
{b] “What are ‘facts of general 


notoriety and interest?’ We think 
the terms stand for facts of a public 
nature, either at home or abroad, not 
existing in the memory of men, as 
contradistinguished from facts of a 
private nature existing within the 
knowledge of living men, and as to 
which they may be examined as _ wit- 
nesses. It is of such public facts, 
including historical facts, facts of 
the exact sciences, and of literature 
or art, when relevant to a cause that, 
under the provisions of the Code, 
proof may be made by the produc- 
tion of books of standard authority. 


So Mr. Justice Story, in Morris v. 
Harmer, 7 Pet. 554, 8 L, ed. 781, 
speaking upon this subject, says: 


‘Historical facts of general and pub- 
lic notoriety may indeed be proved 
by reputation, and that reputation 
may be established by historical 
works of known character and ac- 
curacy. But evidence of this sort is 
confined in a great measure to an- 
cient facts which do not pre-sup- 
pose better in existence; and where 
from the nature of the transaction 
or the remoteness of the period, or 
the public and general reception of 
the facts, a just foundation is laid 
for general confidence. But the work 
of a living author, who is within the 
reach of the process of the court, can 
hardly be deemed of this. nature.’ 
And the appellate court of New York 
York says: ‘Such evidence is only 
admissible to prove facts of a gen- 
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eral and public nature, and not those 
which concern individuals or mere 
local communities.’ (McKinnon  v. 
Bliss, 21° N.Y. 206, 210. See also 
Bogardus vy. Trinity Church, 6 N. Y. 
Super. 633; Missouri v. Kentucky, 11 
Wall. 4(U..;S:) 395, 20,,Li. ed. 116.) 
Such facts include the meaning of 
words and allusions, which may be 
proved by ordinary dictionaries and 
authenticated books of general lit- 
erary history, and facts in the exact 
sciences * founded upon conclusions 
reached from certain and constant} 
data by processes too intricate to be 
elucidated by witnesses when on ex-| 
amination. (4) Whart:,.Eiv.i § 667.) : 
Thus mortuary tables for estimating 
the probable duration of the life of 
a party at a given age, chronologi- 
cal tables, tables of weights, meas- 
ures and currency, annuity tables, | 
interest tables, and the like, are ad- 
missible to prove facts of general 
notoriety and interest in connection 
with such subjects as may be in 
volved in the trial of a cause.” QGal-! 
lagher v. Market St. R. Co., 67 Cal. 
18, 15,6 P 869, 51 AmR 680 note 
(quot Bixby v. Omaha, etc., R., etc., 
Co., 105 Iowa 293, 302, 75 NW 182, 
67 AmSR 299, 43 LRA 533]. 

[c] The herd book of a breed of 
cattle is admissible under the Iowa 
statute. Kuhns y. Chicago, etce., R. | 
Co., 65 Iowa 528, 22 NW 661. 

{[d] The “Railway Age” is not 
such a work of history or book of 
science or art as contemplated by the 
statute. Burg v. Chicago, etc., R. 
Co., 90 Iowa 106, 57 NW 680, 48 Am 
SR 419. 

22. Union Pac: R. Co. v. Yates, 
79 Fed. 584, 25 CCA 103, 40 LRA 
553; Gallagher v. Market St. R. Co., 
67 Cal. 13, 6 P 869, 51 AmR 680 note; 


Stewart v. Equitable Mut. Life 
Assoc., 110 Iowa 528, 81 NW 782; 
Bixby Va -Omaha, sete.) R:-Co:, A105 


Iowa 293, 75 NW 182, 67 AmSR 299, 
43 LRA 533 [dist Quackenbush v. 


Chicago, ete. R. Co. 73 Iowa 458, 
35 NW 523; Brodhead v. Wiltse, 35 
Iowa 429; Bowman vy. Woods, 1 


Greene (lowa) 441]; Van Sickle v. 
Potter, 53 Nebr. 28, 73 NW 295. 

[a] Reason for rule.—‘But medi- 
cine is not considered as one of the 
exact sciences. It is of that char- 
acter of inductive sciences which are 
based on data which each successive 
year may correct and expand, so 
that, what is considered a sound in- 
duction last year may be consid- 
ered an unsound one this year, and 
the very book which evidences the 
induction, if it does not become ob- 
solete, may be altered in material 
features from edition to edition, so 
that we cannot tell, in citing from 
even a living author, whether what 
Wwe read is not something that this 
very author now rejects. (Whart. 
Ev. § 665.) And as we said in 
Wheeler’s case, [Peo. v. Wheeler, 60 
Cal. 581, 44 AmR 70] ‘if such treat- 
ises were to be’ held admissible, the 
question at issue might be tried, not 
by the testimony, but upon excerpts 
from works presenting partial views 
of variant and perhaps contradic- 
tory theories.’’” Gallagher v. Market 
Stak. Cor, 67eCals 133 116,46) Pas69, 51 
AmR 680 note. 

Exclusion of medical treatises 
generally see supra § 1127. 

23. U. S.—Vicksburg, etc., R. Co. 
vy. Putnam, 118U: S. 545, 7 SCt 1, 
30 L. ed. 257; Victor American Fuel 
Co. v. Tomljanovich, 232 Fed. 662, 
46 CGANe 588i i [afl (227 Fed. 951; 


| Trotter, 


230 Fed. 467]; Ward v. Dampskibs- 
selskabet Kjoebenhavn, 144 Fed. 524 
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art, etc., when made by persons indifferent between 
the parties, as presumptive evidence of facts of 
general notoriety or interest,*! but such statutes do 
not authorize the admission of medical treatises.?? 


Mortality and Annuity Tables. 


Mortality and annuity tables are admissible in evi- 
dence to show the expectancy of human life,’ al- 


[rev on other grounds 150 Fed. 541, 
80 CCA 254 (certiorari den 205 U. S. 
ba4 ect SCEVRTOT, © DIY Teds 923) ae 
Western Assur. Co. v. J. H. Mohlman 
Co., 88 Fed. 811, 28 CCA 157, 40 LRA 


561; Whelan v. New York, etc. R. 
Co., 38 Fed. 15. 

Ala,—Louisville, ete, R, Co. v. 
Carter, 195 Ala. 382, 70 S 655, Ann 


Cas1917H 292; Louisville, ete, R. Co. 
v. Hurt, 101 Ala. 34, 13 S 130; Louis- 
ville, etc., R. Co. v. Mothershed, 97 
Ala. 261, 12 S 714; Richmond, etce., 
R. Co. v. Hissong, 97 Ala: 187) 23 
S 209; Birmingham Mineral R. Co. 
ve Wilmer, 97 Alas 165,)11 S S865 

Ark.—St. Louis, ete, R. Co. vy: 
101 Ark. 183, 142 SW 189; 
Arkansas Midland R. Co. v. Griffith, 
63 Ark. 491, 89 SW 550. 

Cal.—Keast v. Santa Ysabel Gold 
Min. Co., 1386 Cal. 256, 68 P 771; Cu- 


Bie Veeboyne, LiiCals tA. G43, 32a 
Colo.—Rio Grande Southern R. Co. 
v. Nichols, 52 Colo. 300, 123 P 318; 


Denver, etc., R. Co. v. Woodward, 4 
Colo. 1; Kansas Pac. R. Co. v. Lund- 


lin, 3 Colo. 94. 
Del. McMahon v. Bangs, 21 Del. 
178, 62 A 1098. 
Fla.—Carpenter-O’Brien Co. Vv. 


Leach, 78 Fla. 82, 74 S 6; Coons v. 
Pritchard, 69 Fla. 362, 68 S 225, LRA 
I915F 558. 

Ga.—Atlanta R., etc., Co. v. Monk, 
118 Ga. 449, 45 SE 494; Macon, ete., 
R. Co. v. Moore, 99 Ga. 229, 25 SE 
460; Columbus v. Sims, 94 Ga. 483, 
20) (SH 1332. Atlanta, eters Rini©ou evs 
Beauchamp, 93 Ga. 6, 19 SE 24; Rich- 
mond, etce., R. Co. v. Garner, 91 Ga. 
27, 16 SE 110; Northeastern R. Co. 


v. Chandler, 84 Ga. 37; 10 SE 586; 
Atlanta, ete., R. Co. v. Johnson, 66 
Ga. 259. 


Ill.— Marshall v. Marshall, 252 Ill. 
568, 96 NE 907; Winn v. Cleveland, 
ete., R. Co., 239 Tl. 132, 87 NE 954; 
Henderson v. Harness, 184 Ill. 520, 
56 NE 786; Owens vy. Illinois Cent. 
Electric R. Co., 163 Ill. A. 629; Pres- 
ley v. Kinlock-Bloomington Tel. Co., 
158 Ill. A. 220; Winn v. Cleveland, 
etc., Ra Conwl43rllle Aa Kisifiatt 239 etl: 
132, 87 NE 954]; Springfield Electric 
Light, ete., Co. v. Calvert, 134 Ill. A. 
285 [aff 231 Ill. 290, 88 NE 184, 14 
LRANS 782, 12 AnnCas 423]. 

Ind.—Pittsburgh, ete, R. Co. v. 
Brown, 178 Ind. 11, 97 NE 145, 98 
NE 625: 5 Pittsburgh, :etc) .R.. ‘Com ve 
Ross, 169 Ind. 3, 80 NE 845; Pitts- 
burgh, ete, R. Co. v. Lightheiser, 
168 Ind. 488, 78 NE 1033; Louisville, 
ete. «RK. Co. iv.) Miller) si 4jaiindseb533. 
37 NE 38438; Mug v. Ostendorf, 49 
Ind. A. 71, 96 NE 780; Indianoplis 
v. Marold, 25 Ind. A. 428, 58 NE 512; 
Huntington v. Burke, 21 Ind. A. 655, 
52 NE 415. 

Iowa.—Garvey v. Boody-Holland, 
176 Iowa 273, 155 NW 1027; Grafton 
v. Delano, 175 Iowa 483, 154 NW 
1009; Flick v. Globe Mfg. Co., 172 
Iowa 561, 154 NW 928; Cubbage v. 
Youngerman, 155 Iowa 39, 134 NW 
1074; Peterson v. Brackey, 143 Iowa 
175, 119 NW 967; Croft v. Chicago, 
etc., R. Co., 184 Iowa 411, 109 NW 
723; Knott v. Peterson, 125 Iowa 404, 
101 NW 173; Pearl v. Omaha, etc., 
R. Co., 115 Iowa: 535, 88 NW 1078; 
Keyes v. Cedar Falls City, 107 Iowa 


509, 78 NW 227; Blair v. Madison 
County, 81 Iowa 313, 46 NW _ 1093; 
Coates v. Burlington, ete., R. Co., 62 


Iowa 486, 17 NW 760; Simonson v. 
Chicago, etc., R. Co., 49 Iowa 87; Mc- 
Donald v. Chicago, ete, R. Co., 26 
Iowa 124, 95 AmD 114; Donaldson v. 
Mississippi, etc., R. Co., 18 Iowa 280, 
87 AmD 391. 
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though they are not, of course, conclusive on the 
Where such tables are shown to be of 
standard authority,?® they may be received without 
any further proof of their authenticity and cor- 
rectness,?° as under such circumstances the court 
will, it is said, take judicial notice of their genu- 
A showing that the 


ssubject.?4 


ineness and authoritativeness.?7 
Kan.—Atchison, ete. R. Co. v. 
Ryan, 62 Kan. 682, 64 P 603. 

Ky.—Nelson v. Black Diamond 
Min. Co., 167 Ky. 676, 181 SW 341; 
Tllinois Cent. R. Co. v. Cane, 90 SW 
1061, 28 KyL 1018; Illinois Cent. R. 
Co. v. Morris, 90 SW 979, 28 KyL 
956; Illinois Cent. R. Co. v. Houchins, 
121 Ky. 526, 89 SW 530, 28 KyL 499, 
123 AmSR 205, 1 LRANS 375; Greer 
v. Louisville, ete., R- Co., 94 Ky. 169, 
21 SW 649, 14 KyL 876, 42 AmSR 
345; Louisville, ete, R. Co. v. Ma-~ 
hhony, 7 Bush 235. 

_* Md—Baltimore, etc, R. Co. v. 
Whitacre, 124 Md. 411, 92 A 1060 
eens U. S. 169, 37 SCt 338, 61 L. ed. 
228]. ; 

Mich. — Little v. Bousfield, 165 
Mich. 654, 131 NW 63; Merrinane v. 
Miller, 157 Mich. 279, 118 NW 11, 25 
LRANS 585; Haney v. Pinckney, 155 
Mich. 656, 119 NW 1099; Jones v. 
McMillan, 129 Mich. 86, 88 NW 206; 
Denman v. Johnston, 85 Mich. 387, 48 


NW 565. 

Minn.—Scheffler Vv. Minneapolis, 
ete, R. Co., 32 Minn. 518; 21 NW 
74114. 


Mo.—Stevens v. Kansas City Light, 
ete., Co, 200 Mo. A. 651, 208 SW 
630; Davis v. Springfield Hospital, 
(A.) 196 SW 104. 

Mont.—Gilman vy. C. W. Dart Hard- 
‘ware Co., 42 Mont. 96, 111.P 550. 

Nebr.—Henry v. Lincoln, 97 Nebr. 
865, 151 NW 933; Jones v. Chicago 
‘Great Western R. Co., 97 Nebr. 306, 
149 NW 813; Broz v. Omaha Matern- 
ity, etc., Hospital Assoc., 96 Nebr. 
648, 148 NW 575, LRA1915D 334; 
Acken v. Tinglehoff, 83 Nebr. 296, 
119 NW 456; Horst v. Lewis, 71 Nebr. 
365, 98 NW 1046, 103 NW 460; Friend 
v. Ingersoll, 39 Nebr. 717, 58 NW 
281; Lincoln v. Smith, 28 Nebr. 762, 
45 NW 41. 

N. H.—Piper v. Boston, etc., R. Co., 
75 N. H. 228, 72 A 1024. 

N. J.—Notto vy. Atlantic City R. 
WOn IO UNG ds) ds (826, 69) FAN 968s 227 
AmSR 835, 17 LRANS 1138; Camden, 
-etc., Co. v. Williams, 61 N. J. L. 646, 
40 A 634. 


N. M.—Thayer v. Denver, etc., R. 
CO 21 NE E38 00"154 "RP  6or, 
N. Y.—Sternfels v. Metropolitan 


St. RitCor st 74 NVY. 512,'66) NE) 1117 
faff 78 App. Div. 494, 77 NYS 3091; 
Foggett v. Fischer, 23 App. Div. 207, 
48 NYS 741; Hall v. Germain, 14 
Wiis oboe “ates 131 Nie ¥e1--596,.°80) NE 
691]. 
N. C.—Sledge v. Weldon Lumber 
Co., 140 N. C. 459, 53 SE 295. 
Okl.—San Bois Coal Co. v. Resetz, 
43 Okl. 384, 143 P 46; Shawnee vy. 
Slankard, 29 Okl. 133, 116 P 803. 
Or.—Morrison v. McAtee, 23 Or. 
530, 82 P 400. 
R. I.—O’Clair v. Rhode Island Co., 
27 R. I. 448, 63 A 238. 
D.—Whaley v. Vidal, 27 S.* D. 
Ee Com vs 


Ss. 
642, 132 NW 248. 

Tenn.—Mississippi, 
Ayres, 16 Lee 725. 

Tex.—Gulf, etc., R. Co. v. Stewart, 
(Civ. A.) 164 SW 1059; St. Louis, 
, ete, RCo. v. Taylor, (Civ. “A/) 134 
Sw 819; Huber v. Texas, etc, R. 
Gor NCIV. (Al), 113 SW 984s Texas, 
ete., R. Co. v. Kelly, 34 Tex Civ. A. 
21, 80 SW 1073;, Galveston, etc. R. 
Co. v. Johnson, 24 Tex. Civ. A. 108, 
58. SW 622; San Antonio, etc., R. Co. 
v. Morgan, (Civ. A.) 46 SW 672; Mis- 
souri, etc., R. Co. v. Ransom, 15 Tex. 
Civ. A. 689. 41 SW 826; Missouri, etc., 
R. Co. v. Hines, (Civ. A.) 40 SW 152; 
Gulf, ete., R. Co. v. Johnson, 10 Tex. 
Civ: A.''254, 31 SW ‘255; Gulf, “etce., 


etc., 
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of 


oa Co. v. Smith, (Civ. A.) 26 SW 
Va.—Norfolk, ete, R. Co. v. 
Spencer, 104 Va. 657, 52 SE 310. 
Wash.—Hodd v. Tacoma, 45 Wash. 
436, 88 P 842. 
W. Va.—Culp v. Virginian R. Co., 
WU OW: Va. 125, 87 SH? 187; 
Wis.—Hackett. v. Wisconsin Cent. 
R. Co., 141 Wis. 464, 124 NW 1018; 
Crouse v. Chicago, ete, R. Co., 102 
Wis. 196, 78 NW 446, 778; McKeigue 
v. Janesville, 68 Wis. 50, 31°NW 298. 


Eng.—Rowley v. London, ete., R. 
Co.) Li Re Siiixeh, 221% 

24. See infra § 1213. 

25. Galveston,’ “ete.,, RiileiCon-=v.! 
Arispe, 81 Tex. 517, 17 SW 47. 

26. Cal.—vValente v. California 
Sierra’ Rs Coys 151 Cale 6847 9H 


481; Keast v. Santa Ysabel Gold Min. 
Cov 186 (Call'256, “68° R771: 

Ga.—Atlanta R., etc., Co. v. Monk, 
118 Ga. 449, 45 SH 494; Western, etc., 
Ri Co.!'v.> Cox, “215° "Gali715) 420 Sh 
74, 

Tll.—Winn y. Chicago, etc., R. Co., 
239 Ill. 132, 87 NE 954, 

Minn.—Scheffler Vv. Minneapolis, 
etc., R. Co., 32 Minn, 518, 21 NW 711. 

S. D—Whaley v. Vidas, 27 S. D. 
642, 132 NW 248. 

Can.—Canadian Pac. R. Co. v. Jack- 
son, 52 Can. S. C. 281, 9 WestWkly 
649 [dism app 8 WestWkly 1043]. 

27. Valente v. California Sierra 
Ri'Coi, 15vrCal.vss4.QieP 48% Atehi- 
son, ‘ete:, RX Cot iv. (Ryan, 62) Kam 
682, 64 P 603; Scheffler v. Minne- 
apolis, ete., R. Co., 32 Minn. 518, 21 
NW 711; Notto v. Atlantic City R. 
Co., 15 N: J. Ly, 826, 69 A 968,127 
AmSR 835, 17 LRANS 1138 (quot 
infra note 34). 

Judicial notice generally see infra 
SEX 

28. Ala.—Mary Lee Coal, etc., Co. 
v. Chambliss, 97 Ala. 171, 11 S 897. 

Ark.—St. Louis, ete, R. Co. v. 
Trotter, 101 Ark. 183, 142 SW 189. 

Ga.—Central R. Co. vy. Richards, 
62 Ga. 306, 


Iowa.—Pearl v. Omaha, ete., Co., 
115 Iowa 535, 88 NW 1078. 
Tenn.—Mississippi, ete., R. Co. v. 


Ayres, 16 Lea 725. 

Tex.—Huber v. Texas, etc., R. Co., 
(Civ. A.) 113 SW 984; San Antonio, 
etc., R. Co. v. Morgan, (Civ. A.) 46 
SW 672; Gulf, etce.,, R. Co. v. Smith, 
(Civ. A.) 26 SW 644. 

29. U. S.—Ward v. Dampskibs- 
selskabet Kjoebenhavn, 144 Fed. 524 
[rev on other grounds 150 Fed. 541, 
80 CCA 254 (certiorari den 205 U. S. 
544, 27 SCt 791, 51 L. ed. 928)]. 

Colo.—Kansas Pac. R. Co. v. Lun- 
din, 8 Colo. 94. 

Ga.—Atlanta R., etc., Co. v. Monk, 
118 Ga. 449, 45 SE 494; Western, etc., 
R. Co. v. Cox; 115:Ga: 715, 42 SH 74; 
Northeastern R. Co. v. Chandler, 84 
Ga. 37, 10 SE 586. 

Ill—Marshall v. Marshall, 252 Ill. 
568, 96 NE 907 [rev 160 Ill. A. 2381]. 

Ind.—New York, ete., R. Co. v. 
Lind, 180 Ind. 38, 102 NE 449; Pitts- 
burgh, etc., R. Co. v. Lightheiser, 168 
Ind. 438, 78 NE 1033; Louisville, etce., 
ie v. Miller, 141 Ind. 533, 37 NE 
343. 

Towa.—Croft v. Chicago, ete. R. 
Co., 1384 Iowa 411, 109 NW 723; Pearl 
v. Omaha, etc., R. Co., 115 Iowa 535, 
88 NW 1078; Allen v. Ames, ete., R. 
Co., 106 Iowa 602, 76 NW 848: Haden 
v. Sioux City, ete., R: Co. 99 Iowa 
735, 48 NW _ 733; Blair v. Madison 
County, 81 Iowa 313, 46 NW _ 1093; 
Chase v. Burlington, etc., R. Co., 76 
Iowa 675, 39 NW 196; Worden v. 


f§ 1129 


tables are used by reputable life insurance compa- 
nies is sufficient to establish their status as stand- 
ard authority.?® 
accepted and admitted as standard without proof 
accuracy may be 
tables,2® the American tables,?° the Northampton 


Among tables which have been 


mentioned the Carlisle 


Humeston, ete., R. Co., 76 Iowa 310, 
41 NW 26; Knapp v. Sioux City, etc., 
R. Co., 71 Iowa 41, 62 NW 18; Simon- 
son v. Chicago, etc., R. Co., 49 lowa 
87; "Waters v. Chicago, etc., R. Co., 
41 Iowa 71; McDonald v. Chicago, 
ete., R. Co., 26 Iowa 124, 95 AmD 
114; Donaldson vy. Mississippi, etc., 
R. Co., 18 Iowa 280, 87 AmD 391. | 
Kan.—Atchison, ete, R. Co. v. 
Ryan, 62 Kan. 682, 64 P 603. 
Minn.—Scheffier v. Minneapolis, 


éte.,, Re. Co.; 32 “Minn. 518, 21 NW 
yiukite 
Nebr.—Wiley v. National Surety 


Co., 170 NW 349; Henry v. Lincoln, 
97 Nebr. 865, 151 NW 9338; Acken v. 
Tinglehoff, 83 Nebr. 296, 119 NW 
456; Horst v. Lewis, 71 Nebr. 365, 98 
NW 1046, 103 NW 460; Chicago, etc., 
R. Co. v. Hambel, 89 NW 642; Friend 
v. Burleigh, 53 Nebr. 674, 74 NW 
50; Friend v. Ingersoll, 39 Nebr. 717, 


58 NW 281; Lincoln vy. Smith, 28 
Nebr. 762, 45 NW. 41; Sellars v. 
Foster, 27 Nebr. 118, 42 NW _ 907; 


King v. Bell, 13 Nebr. 409, 14 NW 
141; Roose vy. Perkins, 9 Nebr. 304, 
2 NW 715, 31 AmR 409. 

N. J.—Camden, ete., R. Co. v. Wil- 
liams, 61 N. J. L. 646, 40 A 634. 

Pa.—Brenisholtz v. Pennsylvania 
R.-Co., 229 Pa. 88, 78 A 37; Kerrigan 
v. Pennsylvania. R. Co., 194 Pa. 98, 
44 A 1069; Campbell v. York, 172 Pa. 
205, 33 A 879; Steinbrunner yv. Pitts- 
burgh, etc., R. Co., 146 Pa. 504, 23 A 
239, 28 AmSR 806 [foll McCue v. 
Knoxville Borough, 146 Pa. 580, 23 
A 439]; Shippen’s App., 80 Pa. 391. 

R, I.—O’Clair v. Rhode Island Co., 
27 R. I. 448, 63 A 238. 

Tex.—San Antonio, ete. R. Co. v. 
Engelhorn, 24 Tex. Civ. A. 324, 62 
SW 561, 65 SW 68. 


Eng.—Rowley v. London, ete., R. 
Go;,) EL. R.8sExchs, 22%: 
30. S.—Ward v. Dampskibs- 


selskabet Kjoebenhavn, 144 Fed. 524 
[rev on other grounds 150 Fed. 541, 
80 CCA 254 (certiorari den 205 U. S. 
544, 27 SCt 791,51 L. ed. 923)]. 
Ala.—Louisville, ete, R. Co. v. 
Hurt, 101 Ala. 34, 138 S 180; Louis- 
ville, etc., R. Co. v. 'Mothershed, 97 
Ala, 261, 12 S 714; Richmond, etc., R. 
Co. v. Hissong, 97 Ala. 187, 13 S 209; 
Mary Lee Coal, ete. Co. v. Cham- 
bliss, 97 Ala. 171, 11 S 897; Birming- 


ham Mineral R. Co. v. Wilmer, 97 
Ala. 165, 11 S 886; McDonnell vy. 
Alabama Gold L. Ins. Co., 85 Ala. 
401, 5 S 120. 


Fla.—Key West v. Baldwin, 69 Fla. 
136, 67 S 808. 

Iowa.—Pearl v. Omaha, etc., R. Co., 

115 Iowa 535, 88 NW 1078; Kreuger 
v. Sylvester, 100 Iowa 647, 69 NW 
1059; Scagel v. Chicago, etc., R. Co., 
83 Towa 380, 49 NW 990. 
_ Ky.—Illinois Cent. R. Co. v. Houch- 
ins, 121 Ky. 526, 89 SW 530, 28 KyL 
499, 123 AmSR 205, 1 LRANS 375; 
Greer v. Louisville, ete, R. Co., 94 
Ky. 169, 21 SW 649, 14 KyL 876, 42 
AmSR 345. 

Mo.—Boettger v. Scherpe, etc., Iron 
Co., 1386 Mo. 531, 38 SW 298; Collins 
v. Star Paper Mill Co., 143 Mo. A. 
333, 127 SW 641. 

N. M.—Thayer v. Denver, etc., R. 
Co.. 21 N. M. 330, 154 P 6914. 

N. Y.—Atty.-Gen. v. North America 
i Inss Co.,82N. Yu 172) fidist (Peor 


v. Security L. Ins., ete., Co., 78 N. Y. 
114, 34 AmR 522]. 

Ss. D.—Whaley v. Vidal, 27 S. D. 
642. 132 NW 248. 

Tenn.—Mississippi, ete, R. Co. v. 
Ayres, 16 Lea 725. : 

Tex.—Missouri, ete, R. Co. v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 
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§§ 1129-1130] 


tables,*! the Wigglesworth tables,?? and the Flatch- 
craft insurance manual.** Where the tables are not 
recognized as standard, extrinsic proof of their ac- 
curacy 1s necessary to authorize their reception.®+ It 
1s not necessary that the tables should be printed ina 
volume by themselves, but where standard tables are 
printed in a work of general information, such as an 
encyclopedia,** a law book of general acceptance and 
authority,*® a statute book,?7 or other book of a 
character appropriate to contain such tables,?% the 
book may be admitted in evidence. 

Relevancy of tables. The tables are competent 
if they show the life expectancy of persons of ap- 
proximately the age of the person in question,?® al- 
though they do not cover his exact age;*® but tables 
which do not show the expectation at an age ap- 
proximately that of the person in question should 
not be received.*! The fact that the tables make 
no reference to sex does not preclude their admis- 
sion on the question of the life expectancy of a fe- 
male.*? It has been held that it is not necessary 
in order to admit such tables to prove that the per- 
son in question is in sound health,** nor are they 
rendered inadmissible by proof that such person is 
in ill health,** afflicted with disease,*> or not insur- 


Johnson, (Civ. A.) 193 SW 728; Con- 
sumers’ Cotton Oil Co. v. Jonte, 36 
Tex. Civ. A. 18, 80 SW _847;° San 
Antonio, etce., R. Co. v. Engelhorn, 
24 Tex. Civ. A. 324, 62 SW 561, 65 


missible.” 
Co., supra. 
[a] 


book entitled: 


EVIDENCE 


Notto v. Atlantic City R. 


Illustration.—A table of the 
expectation of life, 
“A Million of Facts: 


[22C.J.] 927 


able in some particular insurance company,‘® or is 
engaged in a hazardous employment,’ although such 
a showing may impair their effect as evidence of life 
expectancy.*® But there is authority for the view 
that it is necessary for one who relies on a mor- 
tality table to prove the life expectancy of a per- 
son to show that such person belongs to the class 
of persons from which such tables are made, that is 
persons of sound body and mind, having no physical 
defects or constitutional troubles, and of correct 
habits.*° 

Relevancy of life expectancy. Where the ex- 
pectation of life is not relevant mortality tables are 
of course not admissible.®° 

[§ 1130] (4) Historical Works. Historical 
facts of general and public notoriety may be proved 
by reputation, and that reputation may be estab- 
lished by historical works of known character and 
aceuracy.°+ But evidence of this sort is confined 
in a great measure to ancient facts which do not 
presuppose better evidence in existence, and where, 
from the nature of the transaction, the remoteness 
of the period, or the public and general reception of 
the facts, a just foundation is laid for general con- 


Tables are made up from selected 
lives, ‘such tables are admissible in 
an action for wrongful death of one 
who, it appears, had previously been 
a sufferer with asthma. Fifield v. 


contained in a 


SW 68. 
Vt.—Fifield v. Rochester, 89 Vt. 
ELCy CO. Vi Oaks, 


329, 95 A 675. 

ol. Georeia “Re 
52 Ga. 410; Scagel v. Chicago, etc., 
Re Con 83 towa, 380,49" "NW 2990; 
Schell v. Plumb, 55 N. Y. 592; Banta 
v. Banta, 84 App. "Div. 138; 82 NYS 
113; Foggett v. Fischer, 23 App. Div. 
207, 48 NYS 741; Davis v. Standish, 
26 Hun (N. Y.) 608; Sauter v. New 
York Cent., etc., R. Co., 6 Hun (N. Y.) 
446 [aff 66 IN; Y.''50,- 23° AmR 138]; 
Peterson v. Oleson, 47 Wis. 122, 2 
NW 94. 

32. Winn v. Cleveland, etc., R. Co., 
2o9 Tle toe, 8 NE 954 Patt 143° 001: 
A. 71]; Owens v. Illinois Cent. Elec- 
tric: R. Co., 163 Ill. A. 629; Louisville, 
ete., R. Co. v. Kelly, 100 Ky. 421, 38 
SW 852, 40 SW 452, 19 KyL 69. 


8S. Missouri, ete., R. Co. v. Ran- 
som; Ib Rex. Civ. Ae Osos, 41 SW 
826 


34. Gorman vy. Minneapolis, etc., 
R. Co., 78 Iowa 509, 438 NW _ 303; 
Banks v. Braman, 195 Mass. 97, 80 
NE 799; Notto v. Atlantic City R. Co., 
TRON o eatin e207 ol5, OA 96S. 22 1 
AmSR 835, 17 LRANS 1138; Galves- 
fon, etc.) Co. -V. Arispe, 181 "Tex, 
(i Pea HSH Wie 

“We do not doubt that cases may 
arise in which the court will take 
judicial notice of the accuracy of 
mortality tables. They may be 
found in books in constant use by 
the courts for making calculations 
necessary to ascertain the value of 
annuities, rights of dower and 
curtesy, or may be adopted by rule 
of court. But before the court. will 
take judicial notice of such tables, 
it ought to know, either by its own 
experience or the general use of the 
table by lawyers or actuaries, or its 
reputation, that it is accurate. We 
have no knowledge that the table 
printed in the book in question has 
ever been used in such a way that 
we may fairly assume it to be ac- 
curate. It seems to have been in 
print only since 1902, and, as far 
as we know, has never been actually 
used for the purpose for which such 
tables are intended. If it is, as it 
purports to be, correctly copied 
from a table authorized by statute 
in New York, a different question 
might be presented, but as the case 
now stands, this table was not ad- 


Conkling’s Handy Manual of Useful 
Information,” is incompetent, in the 
absence of proof of its correctness. 
Galveston, ete., R. Co. v. Arispe, 81 
Texnol lovey © 0 os We aul. 

{b] Sufficient evidence.—A book 
is admissible to show the expectancy 
of life, on being identified as a 
standard and scientific work by a 
witness who “had something to do 
with the book.’ Gorman v. Minne- 
apolis, etc, R. Co., 78 Iowa 509, 43 
NW 3038. 

85. Pearl vy. Omaha, etc., R. Co., 
115 Iowa 539, 88 NW 1078; Haden v. 
Sioux City, etc., R. Co., 99 Iowa 735, 
48 NW 733; Scagel v. Chicago, etc., 
R. Co., 83 Iowa 380, 49 NW 990; 
Gorman v. Minneapolis, ete., R. Co., 
78 Iowa 509, 48 NW 303; 
v. Humeston, etc., R. Co., 76 Iowa 
810, 41 NW 26; Atchison, etc., R. Co. 


Va Ryan, 62) t<an.) 682,624 P1603: 
Thayer v. Denver, etc, R. Co. 21 
N. M.. 330, 154 P 691. - 

86. Sellars v. Foster, 27 Nebr. 
118, 42 NW 907; Thayer v. Denver, 
Stes Vita a CO. she NG Mis SoO;e tote 
691. 


87. Rio Grande Southern R. Co. 
v. ‘Nichols, 52° Colo. 30077 1237 R318; 
Clark v. Van Vleck, 135 Iowa 194, 
112 NW 648. 

88. Brenisholtz v. Pennsylvania 
R. Co., 229 Pa. 88, 78 A 37 (work on 
“Inheritance Tax Calculations’). 
-89. Pearl v. Omaha, etc., R. Co., 
115 Towa 535, 88 NW 1078. 

40. Missouri, etce., R. Co. v. Hines, 
(Tex. Civ. A.) 40 SW 152. 

41. Decker v. McSorley, 111 Wis. 
91, 86 NW 554 (error to admit a 
mortality table showing the expect- 
ancy of life of a child ten years of 
age, in an action for the death of a 


child four and one-half years of 
age). 
AQ Crone oven Chicago, etc., yh. Co; 


134 Iowa 411, 109 NW 723 (Carlisle 
tables). 

43. Cusick v. Boyne, 1 Cal. A. 643, 
See Wo Sbe 5 

44. Smiser v. State, 17 Ind. A. 
519, 47 NE 229; Mentz v. Omaha, etc., 
R. Co., (Nebr.) 170 NW 889; Broz v. 
Omaha Maternity, etc., Hospital 
Assoc., 96 Nebr. 648, 148 NW 575, 
LRA1915D 334; Fifield v. Rochester, 
89 Vt. 329. 95 A 675. 

[a] Asthma. — Although the 
American Experience Mortality 


Rochester, 89 Vt. 329, 95 A 675. 

45. Mentz v. Omaha, etc., R. Co., 
(Nebr.) 170 NW 889; Broz v. Omaha 
Maternity, etc., Hospital Assoc., 96 
Nebr. 648, 148 NW 575, LRA1915D 334. 

46. Culp v. Virginia R. Co., 77 W.. 
Va. 125, 87 SE 187. 

47. Mentz v. Omaha, etc., R. sg 
(Nebr.) 170 NW 889; Broz v. Omaha 
Maternity, etc., Hospital Assoc., 96 
Nebr. 648, 148 NW 575, LRA1915D 
334; Galveston, ete., R. Co. v. John- 
son, 24 Tex, Civ. A. 180, 58 SW 622. 

{a] Employment as a railroad en- 
gineer does not render mortality 
tables inadmissible on the question 
of the life expectancy of the person 
‘so employed. Galveston, etc., R. Co. 
v. Johnson, 24 Tex. Civ, A. 180, 58 
SW 622. 

48. See infra § 1213. . 

495 Vicksburei Ri ClC COs nv. 
White, 82 Miss. 468, 34 S 331; Inter- 
national, etc., R. Co. v. Tisdale, 36 
Tex. Civ. A. 174, 81 SW 347; South- 
ern Kansas R. Co. v. Sage, (Tex. Civ. 
A.) 80 SW 10388 [rev on _ other 
grounds 84 SCt 814]. 

50. Kahn v. Herold, 147 Fed. 575; 
Dulaney v. Nunnery, 13 Ky. Op. 710. 

{a] Mlustration—In a suit for 
damages for malpractice against a 
Surgeon, wherein it is alleged that 
defendant failed,skillfully to re- 
duce dislocations of plaintiff’s shoul- 
der, which resulted in his loss of the 
use of his arm and hand, life or 
mortuary tables showing the average 
length of life are not admissible as 
evidence, since plaintiff’s expectation 
of life could have nothing to do with 
estimating the damages he was en- 
titled to recover. Dulaney v. Nun- 
nery, 13 Ky. Op. 710: 

[b] Where a life estate has ter- 
minated such tables are inadmissible 
to prove its value. Kahn v. Herold, 
147 Fed. 575. 

51. U. S.—Morris v. Harmer, 7 
Pet..654> 3° Led. “781. 

Me.—Lazell v. Boardman, 103 Me. 
292, 69 A 97,13 AnnCas 673. 

Mo.—Charlotte v. Chouteau, 33 Mo. 
194, 

N. H.—Bow v. Allenstown, 34 N- 
Hao, 09) Am», 489. 

N. Y.—Onondaga Nation vy. Thach- 


er, 29 Mise. 428, 61 NYS 1027 -[aff 
53 App. Div. 561, 65 NYS 1014 (aff 
169 N. Y. 584 mem, 62 NE 1098 
mem)]. 
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fidence,>? and historical works have been held not 
admissible to prove particular facts or customs.°® 
It has also been held that a statute providing for 
the admission of historical works does not render 
them admissible to prove the unwritten law of a 
The writings of a living author 
on recent historical subjects are not admissible,°® 
and a local history has been excluded as evidence 


foreign country.** 


of the facts therein recited.®® 
[§ 1151] (5) Dictionaries. 


of the court," 
ceived in evidence.®® 


[§ 1132] 


Oh.—Morris v. Edwards, 1 Oh. 189. 

Pa.—Robitzek v. Daum, 220 Pa. 61, 
69 A 96. 

Tex.—Allen v. Halsted, 39 Tex. Civ. 
A. 324, 87 SW 1754. 

Utah.—Hilton v. Roylance, 25 Utah 
Pee 69 P 660, 95 AmSR 821, 58 LRA 
723 


Va.—Gregory v. Baugh, 4 Rand. 
CSWa.) Olt: ; 
“General histories of painstaking 


authors long since deceased, and of 
established reputation, . are com- 
petent evidence upon a question of 
this nature. No one claims them as 
conclusive or infallible, but carefully 
used as aids and guides, and accept- 
ed as true where their statements 
are uniform and consistent with the 
evidence of original records and ad- 
mitted or well-known facts, they will 
be found of great service in arriving 
at a satisfactory conclusion. The 
case of Evans vy. Getting, 6 C. & P. 
586, 25 ECL 587, which was cited at 
the trial against their admission, and 
which seems also to be the basis of 
the remark in Greenleaf’s Evidence, 
vol. 1, § 497, to the effect that in re- 
gard to the boundaries of a county 
they are not admissible, would be 
found, on examination, by implica- 
tion to favor the admissibility of 
general histories of states. . . . In 
that case it was a history of Breck- 
nockshire that was offered to prove 
the boundary between that county 
and Glamorgan, and Alderson, B., re- 
jected it with the remark: ‘The 
writer of this history probably had 
the same interest in enlarging the 
boundaries of the county as any 
other inhabitant of it. It is not like 
a general history of Wales.’”’ State 
v. Wagner, 61 Me. 178, 188. 

[a] The grounds for admitting 
public history as evidence are that 
the facts to’ be established are prop- 
erly subjects of history, and because 
of the extreme difficulty or utter im- 
possibility of establishing these facts 
by any other testimony. Morris v. 
Edwards, 1 Oh. 189. 

[b] Illustrations.—(1) An 
count of a fire sent to the New 
Hampshire historical society’s col- 
lections, by a former secretary of 
state, was admissible as a history of 
the event for the purpose of showing 
that many public records and papers 
had been destroyed by fire. Bow v. 
Allenstown, 34 N. H. 351, 69 AmD 
489. (2) Historical works are admis- 
sible for the purpose of showing cop- 
jes of ancient historical documents 
proceeding from a public source and 
treated aS authentic from the begin- 


ac- 


ning. Com. v. Alburger, 1 Whart. 
(Pa.) 469. 
{c] Historical writings, based on 


hearsay and tradition relating to an 


Indian league and the tribes compos-' 


ing it, their government, laws, cus- 
toms, etc., were competent evidence 
on an issue whether wampum belts 
of the league were historical em- 
blems, and whether their sale by the 
wampum keeper was in violation of 
his duties. Onondaga Nation v. 
Thacher, 29 Misc. 428, 61 NYS 1027 


While dictionaries 
are not of themselves evidence, they may be re- 
ferred to as aids to the memory and understandmg 
and such a work has even heen re- 


(6) Law Commentaries. 


EVIDENCE 


 1§§ 1130-1133 


of commentators of recognized authority on domes- 
tie or foreign law are admissible;°® and the courts 
must consult and obtain such aid as they can from 
the works of jurists and commentators on the sub- 
ject of international law.®° 
sorted to by judicial tribunals, not for the specula- 
tions of their authors concerning what the law 
ought to be, but for trustworthy evidence of what 


But these works are re- 


the law really is.*! 


[§ 1133] (7) 


Law Reports. The books of re- 


ports of cases adjudged in the courts of another 
state °2 or of a foreign country ** are very generally 
held admissible as evidence of the unwritten or com- 


‘ . . > 
mon law of the sister state or foreign country.** 


The works 
[aff 53 App. Div. 561, 65 NYS 1014 


(aff 169 N. Y. 584 mem, 62 NE 1098 
mem) ]. 
[dad] Historical work relating to 


Mormon church.—Under Rev. St. 
§ 3400, providing that historical works, 
books of science, etc., when made by 
persons indifferent between the par- 
ties, are prima facie evidence of facts 
of general notoriety and interest, his- 
torical works relating to the Mormon 
church, and the recerds and journals 
of such church, are admissible to 
show the meaning of the term “seal- 
ing ordinance” as applied by the ad- 
herents of the Mormon faith to the 
ceremony of marriage. Hilton. .W; 
Roylance, 25 Utah 129, 69 P 660, 95 
AmSR 821, 58 LRA 723. 

52. Morris v. Harmer, 7 Pet. (U. 
S.) 554, 8 L. ed. 781. 

53:./ Roe v., Strong, -107A.Ne Y...360, 
14 NE 294; State v. Moy Looke, 7 Or. 
54; Allen v. Halsted, 39 Tex. Civ. A. 
324, 87 SW 754; Evans v. Getting, 6 
CG. & P; 586,25 5hCL 587 Stayner: v. 
Doitwich, 12 Mod. 85, 88 Reprint 
1181, LiSalki, 281, 291 Reprint | 247; 
Skin. 623, 90 Reprint 280; Piercy’s 
Case, T. Jones 164, 84 Reprint 1198. 

[a] Reason for rule.—‘‘l think, 
simply upon the score of inconven- 
ience, we cannot receive the’ evidence 
tendered. That which is submitted 
from consideration is not a matter 
of general history and notoriety, but 
a single insulated fact. The incon- 
venience is, that we could not re- 
ceive these documents without re- 
ceiving on the other side other docu- 
mentary evidence that might in our 
opinion suffice either to controvert 
or to lessen the effect that these 
might have had upon our judgment. 
Upon that broad ground, I think we 
cannot receive them.” Bank of HEng- 
land v. Anderson, 4 Scott 83. 

54. State v. Moy Looke, 7 Or. 54. 
ae, of foreign laws see supra 

55. Morris v. Harmer, 7 Pet. (U. 
S.) 554, 8 L. ed. 781. 


“Bvidence of this sort is confined | 


in a great measure to ancient facts, 
which do not pre-suppose better evi- 
dence in existence; and where, from the 
nature of the transactions, or the re- 
moteness of the period, or the public 
and general reception of the facts, a 
just foundation is laid for general 
confidence. But the work of a 
living author, who is within the 
reach of process of the court, can 
hardly be deemed of this nature.” 


Morris v. Harmer, 7 Pet. (U. S.) 
DO MOO Ste te Aa OO, aiieie 

56. Roe v. Strong, 107 N. Y. 350, 
14 NE 294; McKinnon v. Bliss, 21 


N. Y. 206; Evans v. Getting, 6 C. & 
P. 586, 25 ECL 587; Stayner v. Droit- 
wich, 1 Salk. 281, 91 Reprint 247. 
But compare Onondaga Nation v. 
Thacher, 29 Misc. 428, 61 NYS 1027 
[aff 53 App. Div. 561, 65 NYS 1014 
(aff 169 N. Y. 584 mem, 62 NE 1098 
mem)]; Hilton v. Roylance, 25 Utah 
1029, 69 P 660,95 AmSR. 821, 58 
LRA 723 (both set out supra first 
note this section). 

57. Nix v. Hedden, 149 U. S. 304, 


In the same way the printed reports may be referred 


13 SCt 881, 37 L. ed. 745; Zante Cur- 
rants, 73 Fed. 183; Cook v. State, 110 
Ala. 40, 20 S 360. 

58. Banco de Sonora v. Bankers’ 
Mut. Casualty Co., (lowa) 95 NW 
232 (admitting parts of a law dic- 
tionary stating that the civil law is 
the foundation of the law of Mexico 
and certain other countries, and that 
an adult under the civil law is a 
male infant who has attained the age 
of fourteen years). 

59. The Pawashick, 19 F. Cas. No. 
10,851, 2 Lowell 142; Banco de So- 
nora v. Casualty ‘Co., 124 lowa_ 576, 
100 NW 532, i104 AmSR 367; Char- 
lotte v. Chouteau, 33 Mo. 194. 

60. Hilton v. Guyot, 159 U. S. 113, 
16. SCt.139, 40 L.. ed. 95. 

61. The Paquete Habana, 175 U.S. 
677, 20 SCt 290, 44 L. ed. 320. 
ter Ala.—Inge v. Murphy, 10 Ala. 

Ooo. 

Ili.—Chicago, etce., R. Co. vy. Tuite, 
44. 314, A. 53. 


sage ein esioy v. Dean, 11 Ind. 
a 

Mass.—Ames y. McCamber, i124 
Mass. 85. 


Nebr.—Steinke v. Dobson, 90 Nebr. 
616, ee NW 169. 


N. Y.—Congregational Unitarian 
Soc. v. Hale, 29 App. Div. 396, 51 NYS 
704 

Pa.—Musser v. Stauffer, 192 Pa. 


398, 438 A 1018. 

[a] Rule established by statute.— 
Chicago, etc., R. Co. v. Tuite, 44 Ill. 
A. 535; Ames v. McCamber, 124 Mass. 
85; Cragin v. Lampkin, 7 Allen 
(Mass.) 395; Penobscot, ete. R. Co. 
v. Bartlett, 12 Gray (Mass.). 244, 71 
AmD 1753; Steinke v. Dobson, 90 
Nebr. 616, 134 NW 169. 

{b] Dissenting opinion inadmis- 
sible.—The Illinois statute making 
the reports of the decisions of the 
courts of other states competent evi- 
dence of such decisions does not 
make the dissenting opinions admis- 
sible, since a dissenting opinion is 
not a decision, and has no value in 
determining what the decision was. 
Chicago, etc., R. Co. v. Tuite, 44 Ill. 
A, 535. 

[c] Authentication.—Certain vol- 
umes of the reports of the supreme 
court of Massachusetts were proved 
by a member of the bar of that com- 
monwealth to be “volumes of the 
regular reports” of that court, and it 
was also proved that they were ob- 
tained from an established law li- 
brary association-in New York city. 
It was held that they were properly 
proved. Congregational Unitarian 
Soc. v, Hale, 29 App.—Div. 396, 51 
NYS 704. 

63. Charlotte v. Chouteau, 33 Mo. 
194; Marguerite v. Chouteau, 3 Mo. 
540: Rice v. Gunn, 4 Ont. 579, 590. 

“We can receive it as any other 
evidence we choose to call for.” Rice 
v. Gunn, supra. 

64, 

[a] Not admissible to prove facts. 
—(1) The opinion of an appellate 
court as contained in a printed vol- 
ume of law reports was not admissi- 
ble to establish facts stated therein. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


See cases supra notes 62, 63. 


§§ 1133-1138] 


Statute Books. 


to as expositions of domestic law.® 
Printed copies of | 
the statutes of sister states or foreign countries, 
published under proper authority, are generally re- 
ceived as evidence of such statutes.%¢ 
[§ 1135] d. Market Quotations. Prices current 
and reports of the state of the market published in 
the newspapers or otherwise in general circulation 
and relied on by the commercial world are held ad- 


[§ 1134] ec. 


missible on an issue as to value.®7 
[§ 1136] e. Live 


he is related.®® 


been held admissible if it is shown 


Western Union Tel. Co. v. Bradford, 
52 Tex. Civ. A. 392, 114 SW 686. (2) 
An excerpt from a reporter’s state- 
ment of facts in the report of a case 
decided in another state is inadmis- 
sible to establish a fact recited 
therein. Virginia, etc., Coal Co. v. 
Charles, 251 Fed. 83. 

65. Mackay v. Easton, 19 Wall 
COLE'S.) 619, 22°. eds 21) [aft 16°. 
Cas. No. 8,843, 2 Dill. 41]. 

[a] Secondary evidence only.— 
(1) A printed report of a decision of 
the supreme court, although issued 
by authority of. law, is only secon- 
dary evidence of a judgment ren- 
dered by such court, and is admissi- 
ble only when the destruction of the 
original record has been shown and a 


properly authenticated transcript 
cannot be _ obtained. Donellan  v. 
Hardy, 57 Ind. 393. (2) The pub- 


lished volumes of supreme court re- 
ports do not furnish the highest evi- 
dence of the judgment of affirmance 
or reversal in a particular case, but 
the remittitur is the best evidence. 
Freeman v. Bigham, 65 Ga. 580. 


66. See Statutes [36 Cyc 1253- 
1256]. 

67. See supra § 152. 

68. Pittsburgh, etc., R.. Co. v. 


Sheppard, 56 Oh. St. 68, 46 NE 61, 60 


AmSR 732. 
69. Warrick v. Reinhard, 136 


Iowa 27, 111 NW 983; Kuhns v. Chi- 


cago, ete, R. Co. 65 Iowa 528, 22 
NW 661. 
[a] BRecognized authority a pre- 


requisite.—Crawford v. Williams, 48 
Iowa 247. 


70, “Liouisvilles “étc., “Rs Co. Vv. 
Frazee, 71 SW 4387, 24 KyL 1273 
(horse). 


Proof of pedigree of animals gen- 
erally see supra § 111. 


71. Com. v. Robinson, 1 Gray 
(Mass.) 555. 
[a] Advertisement of time of de- 


parture of stage.—A copy of a news- 


paper containing an advertisement of ; 


the usual time of the arrival of a 
certain stagecoach is admissible as 
evidence of the advertised time of 
such arrival, and of the knowledge 
of such time by one who usually 
reads the paper. Com. v. Robinson, 
1 Gray (Mass.) 555. 

72. See supra § 1135. 

73. U. S.—Southern Pac. Co. v. 
Cavin, 144 Fed. 348, 75 CCA 350. 

Ky.—Bergman vy. Solomon, 143 Ky. 
581, 136 SW 1010. 

Mo.—Shafer v. Kansas City R. Co., 
(A.) 201 SW 611. 

N. Y.—Downs v. New York Cent. 
RCO. ATAN. WY 083. 

N. B.—Riley v. St. John, 11 N. B. 


78. 

[a] Tlustrations.—(1) In an ac- 
tion for alienation of a wife’s affec- 
tions brought after a divorce ob- 
tained at the suit of the wife, a pub- 


~. (22 C6.5.—57] 


Stock Registers. 
published by authority of a recognized trotting asso- 
ciation, if accepted and acted upon by persons con- 
versant with racing matters as authentic and of- 
ficial, have been held admissible for the purpose of 
showing the speed of a horse and of others to whom 
And, under statute, a printed copy 
of a herd book in which eattle are registered has 
to be a standard 


EVIDENCE 


ject.®° 


[§ 1137] 


Records 


notices.*4 
[§ 1138] 18. 


lication in a newspaper that defend- 
ant and plaintiff’s former wife were 
engaged to be married within three 
months after the divorce is not ad- 
missible to prove that fact. . Berg- 
man ‘v. Solomon, 143 Ky. 581, 136 
SW 1010. (2) A newspaper account 
of what took place at a meeting of 
a municipal corporation, with respect 
to a certain sewer, is inadmissible. 
Rey eve Stes On. lateN. sn Som Co) 
A newspaper account of an accident 
is not admissible in an action 
against a railroad company, with- 
out proof that it was an original 
memorandum, or that it contained 
statements made by the parties at 
the time. Downs v. New York Cent. 


Rit€os, 42T NN. ¥i83. 

74. Fosgate vy. Herkimer Mfg., 
ete! -Co.; 9 Barbe GNe ty.) 2872) Rus= 
sell v. Weiler, 28 Oh. Cir. Ct. 176. 

75. U. S.—Hammond Packing Co. 
v. Dickey, 183 Fed. 977, 106 CCA 317. 

Ala.—Tallassee People’s Sav. Bank 
v. Jordan, 76 S 442; Stouts Mountain 
Coal, etc., Co. v. Pollak, 195 Ala. 556, 
70 S 846; Southern R. Co. v. Langley, 
184 Ala. 524, 68 S 545; Swindall v. 
Ford, 184 Ala. 137, 63 S 651; Ensley 
v. Hollingsworth, 170 Ala. 396, 54 S 
95, AnnCasi1912D 652; Butterworth 
v. Cathcart, 168 Ala. 262, 52 S 896; 
Owensboro Wagon Co. v. Hall, 149 
Ala. 210, 43 S 71; Callaway v. Gay, 
143 Ala. 524, 39 S 277; Ballow v. Col- 
lins, 139 Ala. 543,°36 S712; Rich- 
mond, ete., R. Co. v. Jones, 92 Ala. 
218, 9 S 276; Pearson v. Hancock, 
(A.) 77 S 934 [certiorari den 78 S 
806]; Minge v. Barret Bros. Shipping 
Co., 14 Ala. A. 468, 70 S. 962 [cer- 
tiorari den 72 S 259]; Western Union 
Tel. Co. v. Hawkins, 14 Ala. A. 295, 
70 S 12. 

Ark.—Lane v. Farmer, 13 Ark. 63. 

Cal.—Curran vy. Wilson, 36 Cal. A. 
2089 Tie? 817. 

Colo.—Expansion Gold Min., etc., 
Co. v. Campbell, 62 Colo. 410, 163 P 
968; Denver Omnibus, etc., Co. v. 
Gast, 54 :Colo.717,. 429) PB) 233; 

Conn.—Turner v. Turner, 90 Conn. 


676, 98 A 324. 
D: (C.—Bass vs UseS:,020"App. 232; 
De- 


Snell v. U. S., 16 App. 501. 
Fla.—Van Deman, etc., Co. v. 
mos, 64 Fla. 533, 60 S 342; Malsby 
v. Gamble, 61 Fla. 310, 327, 54 S 766; 
Williams v. Keyser, 11 Fla. 234, 89 


AmD 243. 
Ga.—Shippen Bros. Lumber Co. vy. 
Watkins, 141 Ga. 367, 80 SE 1002; 


Selph v. Selph, 136 Ga. 740, 72 SE 31; 
Brown v. Rape, 136 Ga. 584, 71 SEH 
802; Georgia Steel Co. v. White, 136 
Ga. 492, 71 SE 890; Allen v. Farm- 
ers’, etc., Nat. Bank, 129 Ga. 748, 59 
SE 813; Knight v. Suddeth, 126 Ga. 
231, 55 SE 31; Bell v. Western, etc., 
R. Co., 125 Ga. 510, 54 SE 532; Bale 
v. Todd, 128 Ga. 99, 50 SE 990; Kidd 
v. Huff, 105 Ga. 209, 31 SE 430; 


cution—a. Necessity—(1) In General. 
eral rule on the subject of proving private writings 
is that before they are receivable in evidence their 
due and valid execution or their genuineness and 
authenticity must be established.*® 
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authority recognized by cattle breeders, it being re- 
garded as an historical work of a particular sub- 
But a private catalogue of an individual is 
not admissible as a book of pedigree to show the 
history of an animal owned by him.’7° 

f. Newspapers. 
may be admissible in evidence to impute to a party 
knowledge of a fact,71 or to prove current market 
prices,’? a newspaper account is merely hearsay evi- 
dence of the facts stated, and is not generally ad- 
missible in evidence to prove such facts,7? and the 
same rule applies to newspaper advertisements and 


While newspapers 


Authentication and Proof of Exe- 
The gen- 


This rule ap- 


Smith v. State, 77 Ga. 705; J. I. Case 
Threshing Mach. Co. v, Binns, (A.) 
97 SE 443; Rome First Nat. Bank v. 
Barrett, 20° Ga. A, 493, 93° SE 107; 
Sellers v. Wolverine Soap Co., 19 Ga. 
A. 295, 91 SE 489; George v. Shields, 
16 Ga. A. 472, 85 SE 686; Jones v. 
Newberry, 16 Ga. A. 424, 85 SE 617; 
E. E. Forbes Piano Co. y. Oliver, 11 
Ga. A. 65, 74 SE 713; Outcault Adv. 
Co. v. American Furniture Co., 10 
Ga. A. 211, 73 SE 20; Gilpin v. Smith, 9 
Ga. A. 583, 71 SE 944; Paulk v. Creech, 
8 Ga. A. 738, 70 SE 145; McGovern v. 
Winstead Medicine Co., 8 Ga. A. 277, 
68 SE 951; Howard Piano Co. v. 
Clover, 7 Ga. A. 548, 67 SE 277; Pep- 
per v. James, 7 -Ga. A. 518, 67 SH 
218; Lester-Whitney Shoe Co. v. Oli- 
ver Co., 1 Ga. A. 244, 58 SE 212. 

Hawaii.—Hawaii v. Ah Sing, 18 
Hawaii 470. 

Ill.—Schmidt v. National Council 
K. L. S., 176 fll. A. 218; Griffiths v. 
Chicago Sanitary Dist., 174 Ill. A. 
100; Benjamin v. Bankers’ Union of 
the World, 173 Ill. A. 620; Streator 
Independent Tel. Co. v. Continental 
Tel. Constr. Co., 118-Tll. A. 14 faff, 


217" Lot, (5) NB 546). 
»Ind.—Jessup v. Gray, 7 Blackf. 
332; Smith v. Scantling, 4, Blackf. 


443; Hinshaw v. Security Trust Co., 
48 Ind. A. 351, 98 NE 567. 

Iowa.—Fulton Bank y. Mathers, 
161 Iowa 634, 143 NW 400; Dorr Cat- 


tle Co. v. Chicago, etc., R. Co., 128 
Iowa 359, 103 NW 1003. 
an.—Forbes v. Madden, 98 Kan 


K 
559, Lbs 58502 

Ky.—Beeler v. Cumberland Tel, 
éte.,  Co:, 150" Ky.1257,. 150)'Sw 335% 
Gentry v. Doolin, 1 Bush 1; McClain 
v. Esham, 17 B. Mon. 146; Burgen v. 
Com., 8 KyL 613; Bibb v. Hall. 11 Ky. 
Op. 877. 

La.—Watts v. Collier, 140 La. 99, 
72 S 822; Sallier’s Succ., 115 La. 97, 
38 S 929; Calhoun v. Pierson, 44 La. 
Ann. 584, 10 S 880; Hawes v. Bryan, 
10 La. 136; Griffith v. Towles, 6 Mart. 
N. S. 261. 

Md.—Richardson v. Anderson, 109 
Md. 641, 72 A 485, 130 AmSR 543, 
25 LRANS 393; Di Giorgio Import- 
ing, ete., Co. v. Pennsylvania R. Co., 
104 Md. 693, 65 A 425, 8 LRANS 108. 

Mass.—Bugbee v. Davis, 167 Mass. 
33, 44 NE 1055; Com. v. Eastman, 1 
Cush. 189, 48 AmD 596. 

Mich.—Winnett v. Detroit United 
RivGCo.,) L714 Mich. “6295 at3'7, NW 539, 
AnnCas1914B 1254; Koehler v. Abey, 
168 Mich. 113, 1383 NW 923. 

Minn.—Pierson v. Modern Wood- 
men of America, 125 Minn. 150, 145 
NW _ 806; Itasca Cedar,- etc., Co. Vv. 
MecKinlev, 124 Minn. 183, 144 NW 
768, 1125; Massillon Engine, etc., Co. 
v. Holdridge, 68 Minn. 393, 71 NW 
399) 


Mo.—Zimmerman vy. T. C. Bottom 
Produce Co., (A.) 192 SW 1038; Ju- 
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plies to private writings of every character and de- 
scription, and has been enforced where parties have 
offered in evidence books or documents such as ac- 
count books of individuals *® or corporations,” ad- 
vertisements in newspapers,‘® applications for in- |, 


lian v. Rogers, 87 Mo. 229; Hicks v. 
Chouteau, 12 Mo. 341; U. "Ss. Water, 
etc., Co. v. Jacobia, 156 Mo. A. 597, 
137 SW 906; Scotland County Nat. 
Bank v. Hohn, 146 Mo. A. 699, 125 
SW 539; Ruckman v. R. C. Stone 
Milling Co., 139 Mo. A. 256, 123 SW 
69. 

Mont.—State v. Gaimos, 53 Mont. 
118,162" PP’ 596. 

Nebr.—Walden v. Bankers’ Life 
Assoc., 89 Nebr. 546, 131 NW 962. 

Nev. Tonopah Lumber Co. Vv. ‘Ri= 
Jey, 380 Nev. 312, 95 P 1001. 

N. H.—Bean v. Smith,, 20 N. -H. 
461. 


N. J.—Bayonne vy. Standard Oil Co., 
$1. IN. 3.).L., 717,78 A, 146; (Cockran. v. 
MAVOLs ¢ Ul) wNe Aya 18% 195, (1 A 124; 
Notto v. Atlantic City R. Co., 75 N. 
J. L. 826, 69 A 968, 127 AmSR 835, 17 
LRANS 1138; Linn v. Ross, 16 N. 
dels. bbs Williamson v. Wright, 3 
ING cd. Te 984; General Proprietors 
New Jersey Bastern Div. v. Force, 42 
N. J. Eq. 56, 68 A 914. 

N. Y.—Pneumatic Signal Co. v. 
Texas, CtC. wR. 2CO.,) p2l6y IN. Yu, 804, 
110 NE 177i [rev 159 App. Div. 933, 
144 NYS 1140]; Ramapo Mfg. Co. v. 
Mapes, 216 N. Y. 362, 110 NE 1772; 
Putnam vy. Lincoln Safe Deposit Co., 
£94) YN. GY. 66) 83e NEP 789%) Long= 
worth v. East ‘River Nat. Bank, 160 
App. Div. 737, 145 NYS 1051; Moses 
v. Banker, 30 N. Y. Super. 441; Lansing 
Liquidation Corp. v. Heinze, 1471 NYS 
738; Kossoff v. Kupferberg, 154 NYS 
149; Perfect Safety Scaffolding Co. v. 
Carlin, 144 NYS 455; Lovett v. Gibb, 
128 NYS 1047; Smith v. Guarantee 
Dental Co., 114 NYS 867; Geiger v. 
Levin, 110 NYS 203; Bidwell v. Over- 
ton, 13 NYS 274, 26 AbbNCas 402. 

aN. 1G Ay Collins Lumber Co. v. 
Kingsdale Lumber Co., 176 N. C. 500, 
97 SE 483; Wicker vy. Jones, 159 N. 
G.. 102, 14 SE 801, 40 LRANS 69, 
AnnCas1914B 1083. 

N. D.—Farmers’ Co-Op. El. Co. v. 


Medhus, 30. N. D. 251, 152 (NW 
352. 

Oh.—Brunner v. Ison, 28 Oh. Cir. 
Ct. 459. 

Okl.—Oklahoma Hay, etc., Co. v. 
Randall, 168 P 1012; Hartshorn v. 
Hartshorn, 168 P 822; Eminent 
Household C. W. v. Prater, 37 Okl. 


568, 133 P 48; First Nat. Bldg. Co. 
Vv. Vandenbureg, 29 Okl. 583, 119 P 224. 

Or.—Ayre v. Hixson, 53 Or. 19), 
98 P 515, 133 AmSR 819, AnnCas1913 
EH 659; Baum v. Rainbow Smelting 
Cow 42 0Or.s 453,) 71). Pi 538) 

Pa.—Caffery v. Philadelphia, etc., 
R. Co.,. 261 Pa. 251, 104 A 569; Poliz- 
zi v. Commercial F’. Ins. Co., 255 Pa. 
297, 99 A 907; Reese v. Reese, 90 
Pa. 89, 35 AmR 634; Hays v. Hays, 
6 Pa. 368; O’Malley v. Metropolitan 
L; Ins. Co., 47 Pa. Super. 533; Bom- 
gardner v. Swartz, 26 Pa. Super. 263, 

Philippine.—U. S. v. Evangelista, 
29 Philippine 215; Nolan vy. Salas, 7 
Philippine 1; Alo v. Rocamora, 6 
Philippine 197. 

Porto Rico.—Siaca v. Brunet, 13 
Porto Rico 153. 

S. C.—Mahoney v. Southern R. Co., 
82 S. C. 215, 64 SE 228. 

S. D.—State v. Pirkey, 22 S. D. 
530, 118 NW 1042, 18 AnnCas 192. 


Tenn,—State v. Follis, 205 SW 
444, 

Tex.—Randle v, Barden, (Civ. A.) 
164 SW 10638; Quanah, etc., R. Co. v. 


Drummond, (Civ. A.) 147 SW 728; 
Jacobs v. Nussbaum, (Civ. A.) 133 
SW 484; Merrill v. Bradley, 52 Tex. 
Civs At SATA LATOSIW 56K" ifeert 
questions answered 102 Tex. 481, 119 
SW 297]; Southwestern Tel., etc., 
Co. v. Owens, (Civ. A.) 116 SW 89; 
Walker y. Texas, etc., R. Co., 51 Tex. 


EVIDENCE 


erally,®® 


Civ. A. 391, 112 SW 4380; Robbins v. 
Hubbard, (Civ. A.) 108 SW 773; 
Texas, etc., R. Co. v. Newsome, 44 
Tex. Civ. A. 513, 98 SW 646; Trinity 
County Lumber Co. v. Pinckard, 4 
Tex. Civ. A. 6715, 23 SW. 720501015. 

Vt.—Tarbell v. Gifford, 82 Vt. 222, 
2) pA. 921 ie PAmn Cas tett43: Hes: 
Jaquith Co. v. Shumway, 80 Vt. 556, 
69 VAT NOT. 

Wash.—McDonald vy. New World L. 


Ins. Co., 76 Wash. 488, 136 P 702; 
KOlofra «vi “Chieago): etc.,) R.'-Co:, 7 
Wash. 5438, .129 P 398. 


Wis.—Monteith v. State, 114 Wis. 
165, 89 NW 828. 

N. B.—Fairweather vy. Lloyd, 36 N. 
B. 548. 


{a] Corporate instrument.—Where 


‘an instrument purporting to be ex- 


ecuted by a corporation is offered in 
evidence without proof of the gen- 
uineness of the corporate seal, and it 
is neither shown nor admitted that 
the instrument was signed for the 
corporation by its proper officers, it 
is properly excluded. Malsby  v. 
Gamble, 61 Fla, 310, 327, 54 S 766. 

[b] Joint instruments.—(1) Where 
a joint and several bond was offered 
in evidence against a single one of 
the parties charged thereby, pre- 
liminary proof of its execution by 
the party sought to be charged was 
sufficient to render it admissible in 
evidence, although there was no proof 
of its execution by the other party 
thereon. Conard v. Atlantic Ins. Co., 
1 Pet. «U. S.) 386, 7 L. ed. 189 [appr 
Conard v. Nicoll, 4 Pet. (U. S.) 291, 
7 L. ed. 862]. (2) Proof of the ex- 
ecution of a quitclaim deed by one 
of several grantors is sufficient to 
authorize the introduction of the deed 
in evidence in so far as it is sought 
to affect the interest owned by that 
particular grantor. Kolb vy. Jones,.62 
Ss. C. 193, 40 SE 168. 

76. See supra § 1035. 

77. See supra § 1096. 

78: Mann v. Russell, 11 Ill. 586. 

79. Brown y. Rape, 136 Ga. 584, 
71 SE 802. 

80. Ala.—Stouts Mountain Coal etc., 
ve v. Pollak, 195 Ala. 556, 70 S 

Cal.—Pennsylvania Min. 
Owens, 15 Cal. 135. 

Ky.—Hellard v. Nance, 114 SW 
277; Hagins v. Arnett, 64 SW 430, 
23 Kyl 4809; 

Mich.—Lee y. Payne, 4 Mich. 106. 

N. Y.—Longworth vy. Bast River 
Nat. Bank, 160 App. Div. 787, 145 
NYS 1051; ‘Goldstein v, Schwartz, 148 
NYS 256. 

Oh.—Swearingen v. Hawkenberry, 
Wright 111. 

Pa.—Smith v. Myler, 22 Pa. 36. 

Tex.—Needham y. Cooney, (Civ. A.) 
173 SW 979. 

{a] Assignment of judgment.— 
Neeham v. Cooney, (Tex. Civ. A.) 
173 SW 979; Bages v. Hale, 25 Tex. 
Civ. A. 309, 61 SW 525. 

[b] Assignment of lease.—Suss- 
mann v. MacKewan, 148 NYS 152. 


Cote AN: 


81. U. S—Cunard SS. Co. v. Kel- 
ley, 115 Fed. 678, 53 CCA 310. 

Ill.— Mier v. Chicago, etc., R. Co., 
179 TIA Ach s2i. 


La.—Pendery v. Crescent Mut. Ins. 
Co.; 27 Tua} uAnn, 410 

Mich.—Fremont Canning Co. v. 
Pere Marquette R. Co., 183. Mich. 
283, 146 NW 678. 

Mo.—Zimmerman vy. T. C. Bottom 
Produce Co., (A.) 192 SW 10388. 

N. J.—Hill v. Adams Express Co., 
T74.N. J. L. 338, 68 A 94, 

N. Y.—Lieberman v. Baltimore, 
ete:, R. Co, 115 ‘(NYS 1034; 

Tex.—Morris v. Southern Shoe Co., 
44. Tex. Civ. A. 488, 99 SW 178. 
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surance,’® assignments,®°® bills of lading,®! bills of 
sale,®? blueprints,’* bonds,’ a copy of the passen- 
ger list of a steamer as it appeared in a news- 
_ paper,®* chattel mortgages,*® checks,*” contracts gen- 
county warrants.*? 


deeds,°° re- 

[a] A copy is within the rule. 
Zimmermann y, T. C. Bottom Produce 
Co., (Mo. A.) 192 SW 1038; Lieber- 
man vy. Baltimore, ete., R. Co.,' 115 
NYS 10384. 

{[b] Admission of signature.—The 
mere fact that the signature to an 
agreement indorsed on a bill of lad- 
ing is admitted by the signer will 
not render the bill of lading admissi- 
ble without proof of execution. Mil- 
lam v. Southern R. Co., 58 S. C., 247, 
36 SE 571. u 

[c] Production by adverse party 
on notice.—Where a box of goods was 
shipped from New York City to a 
town in Georgia, and was there de- 
livered by the last of the connecting, 
line of carriers to the consignee, if 
such final carrier making the delivery 
received and held the through bill of 
lading issued by the initial carrier, 
on the trial of an action for dam- 
ages brought by the consignee 
against the final carrier, on the 
ground that the box had been broken 
open and some of its contents lost 
and other articles damaged, the bill 
of lading produced by defendant un- 
der notice was admissible in evi- 
dence on behalf of plaintiff without 
proof of execution. Louisville, etce., 

. Co. y. Yudelson, 185 Ga. 731, 
70 SE 576. 

82. Ramsey v. Waters, 1 Mo. 406; 
State v. Pirkey, 22 S. D. 550, 118 NW 
1042, 18 AnnCas 192; Clayton v. In- 
gram, (Tex. Civ. <A:) "107 Sw 880; H. 
C, Jaquith Co. v. Shumway, 80 "Vt. 
556, 69 A 157. 


express 


83. Williamson v. Missouri, etc., 
R. Co., 115 Mo. A. 72, 90 SW 401. 
84. Burgen v. Com., 8 KyL 613; 


Hicks vy. Chouteau, 12 Mo. 341; Craw 
v. Abrams, 68 Nebr. 546, 94 NW 639, 
97 NW 296. 


85. Johnson v. Johnson, 25 Or. 496, 
30 P 161. 
86. Ballow v. Collins, 139 Ala. 543, 


36 S 712; McHugh v. Brown, 33 Mich. 
2; Betterton v. Echols, 85 "Tex. 212, 
20 SW 63; Becker v. Brown, (Tex. 
Civ... A’) 79 SW 45; Peterson vy. Mar- 


evi 34 Tex. Civ. A. 212, 78 SW 
87. Sloan v. Fist, 53 Nebr. 691, 74 
NW 45; Smith v. Guarantee Dental 


Co., 114 NYS 867. 
83. Ala.—Tallassee ee Sav. 
Bank v. Jordan, 76 S 44 
Conn.—Wood v. Holah, 78 Conn. 
216, 64 A 220. 
Ky. —Black v. Terry, 157 Ky. 600, 
163 SW 737. 
See ges v. Graham, 12 Rob. 


v. Fisher, 71 Md, 430, 18 A 808. 

Mo.—Weiland v. Weyland, 64 Mo. 
168; Lewin v. Dille, 17 Mo. 64. 

Pa. —American Underwriters’ 
soc. v. George, 97 Pa. 288. 

89. Apache County v. Barth, 177! 
U.S. 538, 20 SCt. 718944. ed. 1878 
[rev 6 Ariz. 13,°53 P 187] (where the 
genuineness of the signatures there- 


As- 


to was put in issue by the plead- 
ings). 

90. U. S—wWright v. Taylor, 30 F. 
Cas. No. 18,096, 2 Dill, 23: 


Ark.—Thornton Vv. 88 Ark. 
543, 115 SW 677, 

Conn. —Canfield v. Squire, 2 Root 
300, 1 AmD 71, 

Fla.— Winn v. Coggins, 53 Fla. 327, 
42 S 897. 

Ga.—Wilson v. Green, 141 Ga. 790, 
82 SH 241; Gray Lumber Co. v. Har- 
ris, 127 (Ga. 693, 56 SH 252. ‘Hol- 
Ee vy. ‘Carter, 79" Gal 139, 35 SH 

La.—Savenet v. Le Briton, 8 Mart. 


N.S, 501 
Me.— Webber v. Stratton, 89 Me. 


Smith, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ceipts,°! freight receipts,°? indorsements on the 
backs of written instruments,®* insurance policies, 
invoices,°® leases,°° letters,°? log books and ship’s 
papers,°* maps, diagrams, ete.,°” mortgages of real 
estate, a page from a hotel register,? a permit 
alleged to have been executed by a telephone com- 
pany,* photographs,* powers of attorney,® printed 


379, 36 A 614; 
31 Me. 510. 

Mich.—Bulen v. Granger, 63 Mich. 
311, 29 NW 718. 

Mo.—Laclede Land, etc, 
Goodno, 181 SW 410. 
oat Y.—Jackson. y. Pratt, 10 Johns. 

Pa.—Harden vy. Hays, 14 Pa. 91. 

Tex.—Clay v. Holbert, 14 Tex. 189; 
Merrill v. Bradley, 52 Tex. Civ. A. 
527, 121 SW 561; Smith vy. Kenney, 
(Civ. A.) 54 SW 801. 

W. Va.—Hagan v, Holderby, 62 
at Va. 106, 57 SE 289, 125 AmSR 

0. 

[a] Deed of married woman.—La- 
clede Land, etc., Co. v. Goodno, (Mo.) 
181 SW 410. 

[b] A corporate deed (1) is with- 
in the rule. Jenkins v. Boone, 144 
Ga. 44, 85 SE 1042; Taylor v. Harts- 
field, 1384 Ga. 478, 68 SE 70. (2) A 
deed under the seal of a banking cor- 
poration within the state of Pennsyl- 
vania, incorporated by act of assem- 


Dunlap vy. Glidden, 


Coven vi 


bly, is inadmissible unless the seal 
is proved. Leazure y. Hillegas, 7 
Sers. & R. (Pa.) 313. '(3)_-A deed 


purporting to have been executed by 
officers of a corporation, but to which 
no corporate seal is attached, is not 
admissible. in evidence as a deed 
from the corporation, in the absence 
of proof that the persons signing 
the deed in the name of the corpora- 
tion were its officers with authority 
to execute the conveyance. Bale v. 
odd’) 123) Ga. 99) 50° SH 990: 

[ec] A deed from a public hospital, 
under its corporate seal, must be 
proved in the same manner as other 
deeds, as it is not an institution of 
such notoriety that its seal will prove 


itself. Jackson v. Pratt, 10 Johns. 
GN. Y.), 381. 
{d] Official deed.—Where a deed 


conveying land purports to have been 
executed by an officer of the court 
under a decree, and it is sought to 
use the deed in evidence as title to 
the land, the authority of the officer 
to make the deed must be shown, un- 
less such proof is waived. Winn v. 
Coggins, 53 Fla. 327, 42 S 897. 

[e] A deed made by a receiver 
(1) cannot be introduced in evidence 
unless it is shown by the record of 
the court wherein the cause was 
pending that the receiver qualified 
by giving bond, as required by a de- 
cree appointing him. Hagan v. Hol- 
derby, 62 W. Va. 106, 57 SE 289, 
125 AmSR 960. (2) Where a bank re- 
ceiver sold land under an order of 
court, and not by virtue of his ap- 
pointment by the comptroller of the 
currency, the recital in his deed of 
his appointment by such comptroller 
does not entitle the deed to admis- 
sion in evidence without proof, 
of his authority to sell. Hutchin- 
son v. Patterson, 226 Mo. 174, 126 
Sw 408. c 

{[f] The rule applies to a certified 
copy of a recorded deed, which is 
met by an affidavit of forgery. Bent- 


jey v. McCall, 119 Ga. 530, 46 SE 
645. 
91. Southern Express Co. v. Hill, 


81 Ark..1, 98 SW 371; Hill v. Adams 
Hxpress Co., 74 N.' J: L. 338, 68 A 
94 


92 Bell v. Western, etc., R. Co., 
125 Ga. 510, 54 SE 532 (where name 
of railway agent appeared to have 
been signed by stencil). 


93. U. S.—Strong Mfg. Co. v. Mer- 
idan Britannia Co., 23 F. Cas. No. 
13,546. 

Ky.—Hellard v. Nance, 114 SW 
277, 


Minn.—Turrell v. Morgan, 7 Minn. 


EVIDENCE 


ers’ 
368, 82 AmD 101. 

Mo.—Hugumin y. Hinds, 97 Mo. A. 
346, 71 SW 479. 

N. C.—Hodge vy. Hudson, 139 N. 
C. 358, 51 SE 954. 

Va.—Smith v. Stanley, 114 Wa. 
A775 SE: 742. 

[a] Proof of execution of instru- 
ment.—(1) Where a settlement in 
writing was agreed on, and a person 
was employed to put it, in the pres- 
ence of the parties, on the back of 
an instrument to which it referred, 
the written settlement is admissible 
without proof of the execution of the 
instrument on which it is indorsed. 
Walker vy. Driver, 7 Ala. 679. (2) 
Conversely proof of the execution of 
an instrument does not render an in- 
dorsement thereon admissible with- 
out evidence of the authenticity of 
the indorsement. Capito] Hill State 
Bank v. Rawlins Nat. Bank, 24 Wyo. 
423, 160) Polity. 

94. Crutchfield v. Dailey, 98 Ga. 
462, 25 SE 526; Western Mut. Life 
Assoc., v. Peo., 73 Ill. A. 496; Amer- 
ican Underwriters’ Assoc. v. George, 
Oi, Bae2ooe 

[a] This is true even though the 
policy is offered as a piece of col- 
lateral evidence and not as the basis 
of the suit, where it is objected to 
for lack of such proof. Western 
eG Life Assoc. v. Peo., 73 Ill. A. 
496. 

95. Smith v. Chicago, etc., R. Co., 
183’ Mo. A. 180, 170 SW 324. 

96. Colo.—Milwaukee Gold Min. 
Co. v. Tomkins-Cristy Hardware Co., 
Zor COlLOlo Ae Loo. al 4m vo ot. 


Ga.—Parker v. Gortatowsky, 127 
Ga. 560, 56 SE 846. 
7 Nev. 


Nev.—Kalmes v. Gerrish, 


N. Y.—Wheeler, etc., Mfg. Co. v. 
McLaughlin, 54 Hun 639, 8 NYS 95; 
ae v. MacKewan, 148 NYS 
152. 

Okl.—Fisher v. McKeemie, 43 Okl. 
577, 143 P 850, AnnCas1917C 1039. 


[a] Corporate lease.—Smith  v. 
Guarantee Dental Co. 114 NYS 
867. 

[b] ease executed by guardian. 


Fisher v. McKeemie, 43 Okl. 577, 143 
P 850, AnnCasi1917C 1039. 

97. See supra § 1109. : 

93. Us Ss veeMitchell, 727 Ee Cas: 
Now 15,791, 2 Wash. CC. 478; Van- 
dyke v. Memphis, etc., Packet Co., 71 
SW 441, 24 KyL 1283; King v. West- 
ern Union Tel. Co., 84 S. C. 73, 65 


SE 944. 

99. See supra § 1114. 

1. Lewis v. Glass, (Ala.) 39 S 771; 
Pearson vy. Hancock, (Ala. A.) 77 S 
934; Cooke v. Pennington, 7 S. C. 
385. 


2. Hartshorn v. Hartshorn, (Ok1.) 
168 P 822 (cannot be received in evi- 
dence without being properly identi- 
fied as the register kept by the hotel 
in question on the date mentioned 
or without proof that it is in the 
same condition as on the date there- 
of). 

83. Beeler v. Cumberland Tel., etc., 
Co., 150 Ky. 257, 150 SW 335 (such 
permit not being referred to or filed 
with the pleadings). 

4 See supra § 1124. 

5. Scotland County Nat. Bank v. 
Hohn, 146 Mo. A. 699, 125 SW 539; 
Jackson vy, Hopkins, 18 Johns, (N. Y.) 
487; Marks v. Wilson, 72 Or. 5, 143 
P 906; Watson vy. Hopkins, 27 Tex. 
637. 
[a] Place of execution.—Lord L. § 
7113, making a power of attorney 
executed in a foreign country in due 
form competent evidence, does not 
apply to a power executed in a sister 
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papers or circulars,® promissory notes,’ a railroad 
time card or time-table,® receipts,? a report of a 
watchman,’° a requisition on a carrier for cars for 
the transportation of goods,!! tables as to tests of 
shrinkage of live stock in transportation published 
by the department of agriculture or by cattle rais- 
associations, !? 


tax lists,1* telegrams,'* time 
state. Marks y. Wilson, 72 Or. 5, 
143 P 906. 

6. Willard v. Mellor, 19 Colo. 534, 
36 P 148; Berry v. Mathewes, 7 Ga. 
457; Atchison, ete., R. Co. v. Cruzen, 
31 Kan. 718, 3 P 520; Brayley v. Kel- 
ly, 25 Minn. 160. 

7. jAla.—McRae v. McDonald, 57 
Ala. 423. 

Ga.—Thompson y. Wilkinson, 9 Ga. 
A. 367, 71 SE 678. 

Ill.—Newton v. Clarke, 138 Ill. A. 
196 [aff 235 Ill. 530, 85 NE 747]. 

Ind.—Elkhart Hydraulic Co. v. Tur- 
ner, 170 Ind. 455, 84 NE 812. f 
; Mich.—McHugh y. Brown, 33 Mich. 


“Nebr.—Western Mattress Coe ryv. 
Potter, 1 Nebr. 


(Unoff.) 627, 631, 95 
NW 841. 


eG et ee v. Phelps, 
[a] Corporate notes.—Elkhart Hy- 


Wright 


draulic Co. v. Turner, 170 Ind. 455, 
84 NE 812. 
[b] Note in issue.—A note given 


for the price of land; payable in in- 
stallments, but stipulating that, in 
a certain event, at the option of the 
payee, the contract should be rescind- 
ed, and the maker should pay a cer- 
tain amount as rent, in an action of 
distress for the rent, is not a paper 
collaterally material to the case, so 
as to be admissible as evidence with- 
out proof of execution. Summerour 
v. Felker, 102 Ga. 254, 29 SE 448. 
{c] . Sealing.—Where a promissory 
note is signed and sealed, proof of 
the genuineness of the maker’s sig- 
nature is sufficient to warrant its re- 
ception in evidence without proving 
that the maker sealed it. Murdock vy. 
Schindel, 128 Md. 633, 98 A 149. 
8. Western Union Tel. Co. v. O’Fiel, 
47 Tex., Civ. A. 40, 104 SW 406. ; 
9. Ala.—Chastang v. Chastang, 141 
Ala, 451, 37 S 799, 109 AmSR 45. 
Ark.—Southern Express Co. vy. Hill, 
81 Ark. 1, 98 SW 371. 


{og ee ae WV, (Chistolmi07.3 ce 
Colo.—Empire Ranch, etc Conve 


Lanning, 53 Colo: 151, 124 P 579. 
Conn.—Neil v. Miller, 2 Root 117. 
Del.—Pleasanton vy. Simmons, 18 

Del. 477, 347 A 697. 

Ga.—Bell v. Western, etc., R. Co., 

125 Ga. 510, 54 SE 532; Cosmopolitan 


on Ins:, Co. v., HeadanCA®)) 9 98 798) 

124. 

Syinns ACE v. McBroom, 38 Mo. 
Okl.—Columbian Nat. L. Ins. Co. 

v. Wirthle, 176 P 406. 

Son tie renee Vv Bull eal tor. 


Tex.—Houston, etc., R. Co. v. Bath, 
40 Tex. Civ. A. 270, 90 SW 55; Lynch 
v. Munson. (Civ. A.) 61° SW. 140: 
Sramies v.. Word, (Civ. A.) 48 SW 


Vt.—Nye v. Daniels, 75 Vt. 81, 53 
A 150. 

[a] Tax receipts.—Chastang  v. 
Chastang, 141 Ala. 451, 37 S 799, 109 
AmSR 45. 

[b] Receiver’s receipts.—Empire 
Ranch, etc., Co. v. Lanning, 53 Colo. 
1517 24 Pe bio: 

10. Central Union Depot, etce., R. 
Co. v. Mansfield, 169 Fed. 614, 95 CCA 
142. 

11. Di Giorgio Importing, etc., Co. 
v. Pennsylvania R. Co., 104 Md. 698, 
65 A 425, 8 LRANS 108. 


12. Missouri, etc., R. Co. yv. Dale 
Bros. Land, ete., Co., (Tex. Civ. A.) 
179 SW 935. 

13. Whalen v. Gleeson, 81 Conn. 
638, 71 A 908. ; 

14. Reiniger v. Besley, 16 Ariz. 


161, £41 “P5774. 
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books of an employer,}® title bonds,!® and wills.17 

(2) Showing Authority to Execute— 
(a) In General. A deed executed by the person in 
whom is vested title to the property conveyed there- 
by may be received in evidence without any proof of 
authority of the grantor to execute such deed;1% 
where a document by which it is sought to charge a 
party is written or signed by a person other than 
the party, there must be some proof of the au- 
thority of the writer, in order to admit the writ- 
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EVIDENCE 
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other defendant was sufficient to entitle plaintiff 
to read the contract in evidence, without proving 
that such defendant had any authority. to sign for 
his codefendant.?? 
tion of a deed or other instrument is relevant, re- 
gardless of whether or not the person by whom it 
was executed had any power to do so, such execu~- 
tion ‘may be shown without proof of authority.?? 
So a reservation in a deed by an attorney in fact 
may be shown, as against the grantee therein who 


Where the mere fact of execu- 


accepted the deed, without proof of the authority of 


ing.1° 

[§ 1140] (b) Instruments Purporting to Be | the attorney.”* 
Made under Powers of Attorney. A deed, contract, by Hea) (ey) 
or other writing purporting to have been executed | trators. 


by a person acting as attorney in fact for another 
cannot be received in evidence, unless or until the 
authority of the person by whom it was executed is 
But it has been held that, where an 
action was brought upon an alleged joint contract 
against two defendants, only one of whom appeared 
and answered, proof that such defendant signed the 
contract in his own name and as attorney for the 


established.?° 


15. Bockelcamp. v. Lackawanna, 
etc. PR okO© Os, e2G4 Sea an06,, ole An oo. 
16.° Burkhart v. Loughridge, 76 


SW 397, 25 KyL 815. 
17. Hicks v. Deemer, 187 Ill. 
58 NE 252 [rev 87 Ill. A. 384]. 


164, 


18. See cases infra this note. 
[a] Tlustrations.—(1) A deed of- 
fered in evidence, and executed in 


Scotland, by which land in Ohio, 
which had been patented to B by the 
United States, was conveyed to S, re- 
cited that it was made in pursuance 
of a decree of the circuit court of 
United States for the district of Vir- 
ginia, but no exemplification of the 
decree was offered in evidence in sup- 
port of the deed. It was held in 
ejectment that as B was the patentee 
of the land, although ke made the 
deed in pursuance of the decree, such 
decree could add nething to the valid- 
ity of the conveyance, and hence it was 
not necessary to prove the decree, 
the deed being good without it. 
Games v. Dunn, 14 Pet. (U. S.) 322, 
10 L. ed. 476. (2) In_ ejectment, 
plaintiff, having proved title in his 
grantor, offered in evidence a deed 
from such grantor to himself, duly 
executed, expressing a consideration 
of one dollar, and also reciting that 
it was executed under and by virtue 
of the statute concerning volun- 
tary assignments, and was made pur- 
suant to the application of an insol- 
vent and his creditors, and in pursu- 
ance of an order made by a county 
judge, etc. The reading of the deed 
was objected to unless plaintiff first 
proved the proceedings in the matter 
of the insolvency of his grantor. It 
was held that such proof was not 
necessary. Rockwell v. Brown, 54 N. 
YY, 210 [rey 33. N. Yu Super. 3301. 
19. Cal.—Williams v. Youtz, 172 P 
383. 
Mass.—Amory v. Amherst College, 
229 Mass. 374, 118 NE 933. 
Mo.—Ruckman vy. R. C, Stone Mill- 
ing Co., 1389 Mo. A. 256, 123 SW 69. 
Or.—McClung v. McPherson, 47 Or. 
(oes eas a Oi eamelo. 


Tex.—Lanham v. West, (Civ. A.) 
209 SW 258. 
20. Ark.—Carnall v. Duval, 22 


Ark, 136; Elliott v. Pearce, 20 Ark. 
50S... = 

Cal.—Gashwiler v. Willis, 33 Cal. 
11, 91 AmD 607. 

Ga.—Farmers’ Warehouse Co. v. 
Butts, 22 Ga. A. 740, 97 SE 200. 

Ill.— Gray v. Gillilan, 15 Ill. 453, 60 
AmD 761; Darst vy. Doom, 38 Ill. A. 


397. 
Iowa.—Hughes _ v. Holliday, 3 
Greene 30 


Ky.—HBirney v. Haim, 2 Litt. 262. 
Mass.—Chaffe v. Blaisdell, 142 
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Mass. 538, 8 NE 435; Tolman v. 
Emerson, 4 Pick. 160; Emerson v. 
Province Hat Mfg. Co., 12 Mass, 237, 
7 AmD 66. 

Minn.—Lamberton v. Windom, 18 
oes 506; Lowry v. Harris, 12 Minn, 
ek .-—Hancock v. Whybark, 66 Mo. 

Nebr.—Green v. Barker, 47 Nebr. 
934, 66 NW 10382. 

Tex .—Needham y. Cooney, (Civ. A.) 
173 SW 979; Underwriters’ Fire Assoc. 
Ve iienry, (Civ, AS i79 SSW 1002; 
Grant y. Hill, (Civ. A.) 30 SW 952. 

[a] A certified copy of the record 
of an asSignment of a judgment by 
one 2s attorney in fact is not proof 
of the assignment, in absence of evi- 
dence of the attorney’s authority. 
Bell v. Farwell, 189 Ill. 414, 59 NE 
955, [aft $59: Tilly A. 6387. 

{b] When a deed properly exe- 
cuted contains a power of attorney, 
proof of the execution of the power 
is unnecessary. Davidson v. Beatty, 
38 Harr. & M, (Md.) 594. 

[c] Decree compelling attorney to 
sell—Where a party gave a power 
of attorney to sell certain lands, and 
the person having the power was 
compelled by the decree of a court to 
convey such lands, the deed might be 
offered in evidence without accom- 
panying proof of the decree. Han- 
rick v. Neely, 10 Wall. (U. S.) 364, 
19 L, ed, 947, 

21. McKensie y. Farrell, 17 N. Y. 
Super. 192. 

22. Hogans v. Carruth, 18 Fla. 587. 


23. Waco Bridge Co. v. Waco, 85 
Tex. 320, 20 SW 187. 
24. Chapman vy, Crooks, 41 Mich. 


595, 2 NW 924. 
AAS Cal.—Kimball v. Semple, 25 Cal. 
Ga.—Bryan v. Morris, 143 Ga. 70, 


84 SE 120. 

Mich.—Chapman_ y. Crooks, 41 
Mich. 595, 2 NW 924. 

Tex. —Ury v. Houston, 36 Tex. 260. 
N. B.—Sweeney v. Degrace, 42 N. 


B. 344. 
26. Hartshorn y. Wright, 11 F. 
Cass No... 6,169, Pet.. ©. C04. gua 


Plante v. Lee, 83 Ind. 155; Riley v. 
Pool Dan besxay Civ. FAG 346, 24 SW 
85. 

[a] Decree need not be produced.— 
“We think the production of the 
proces verbal of the probate sale suf- 
ficient, prima facie, without produc- 
ing the decree of the probate court 
therein recited.” Ranson vy. Long, 13 
La. Ann. 

bye Be S.—Hartshorn v. Wright, 11 
F. Cas, No. 6,169, Pet. C. C. 64; Lan- 
ning v. London, 14 F. Cas. No. 8,076, 
4" Wash. C.) Cy 6132 


Deeds of Executors or Adminis- 


A party producing an executor’s or admin- 
istrator’s deed must show that its execution was 
authorized,?4 and hence the appointment of the ex- 
ecutor or administrator,?> and the judicial proceed- 
ings under the authority of which the sale purported 
to have been made ?* must be shown. 

(d) Deeds of Sheriffs or Other Of- 
A deed by a sheriff, as in the case of a deed 
to a purchaser at an execution sale,?? or by a con- 


Ala.—Lewis v. Goguette, 3 Stew. 
& P. 184. 
Ark.—Bettison v. Budd, 17 Ark. 


546, 65 AmD 442. 
ggg ah Vassault v. Austin, 32 Cal. 
ie 

Conn.—Lillie v. Wilson, 2 Root 517. 

Fla.—McGehee y. Wilkins, 31 Fla. 
88, 12 S 228. 

Ga.—Carr v. Georgia L. & T. Co., 
108 Ga. 757, 33 SE 190; Sabattie v. 
Baggs, 55 Ga, 572. 

Ill. Bybee v. Ashby, 7 Ill. 151, 43 
AmD 47; Curtis v. Swearingen, 1 Ill. 


207. 

Ind.—Teal v. Langsdale, 78 Ind. 
eet Nichol vy. McCalister, 52 Ind. 
586. 

Kan.—Porter v. Wells, 6 Kan. 
448, 

Ky.—Swafford v. Herd, 65 SW 8038, 
23 KyL 1556. 


Mo.—Jordan v. Surghnor, 107 Mo. 
520, 17 SW 1009. 

N. J.—Den v. Morse, 12 N. J. L. 
sea Casher v. Peterson, 4 N. J. L. 


N. Y.—Bowen v. Bell, 20 Johns. 
338, 11 AmD 286. 

Pa.—Weyand v. Tipton, 5 Serg. & 
R. 332. 

Tex.—Hill v. Templeton, (Civ. A.) 
29 SW 585. 


Va.—Masters y. Varner, 5 Gratt. 
(46 Va.) 168, 50 AmD 114. 
Wis.—Morse v. Stockman, 73 Wis. 


89, 40 NW 679. 

[a] A deed executed in another 
state is within the rule. Porter v. 
Wells, 6 Kan. 448. 

[b] Immaterial variance between 
deed and judgment.—(1) If a sheriff 
in his deed to the purchaser set forth 
the execution but not the judgment 
the deed is admissible in support of 
the grantee’s title, the grantee prov- 
ing a judgment agreeing with the re- 
citals of the deed, so far as relates 
to the names of the parties, although 


“differing in some slight particulars 


in respect of the amounts constitut- 
ing the sum for which judgment was 
rendered. SBettison v. Budd, 17 Ark. 
546, 65 AmD 442. (2) A judgment 
offered in evidence, identical as to 


dates, amounts, and parties with a. 


judgement referred to in a sheriff’s 
deed, was sufficient to support the in- 
troduction of the deed, especially 
where the sale was actquiescéd in by 
the judgment defendant, although it 
was a judgment of the county court, 
while the deed recited that the execu- 
tion issued out of the _ district 
court, and although the judgment 
provided for ten per cent interest. 
while the deed recited that the ex- 
ecution provided for eight per cent 
interest. Clark v. Wm. M. Rice Inst., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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stable,’* a commissioner or master in chancery,?® a 
special receiver,*® or other officer cannot be given 
in evidence to support title without producing the 
record of the decree, judgment, and execution under 
the authority of which the sale was made,?! or with- 
out proper secondary evidence thereot in case the 


records cannot be produced.*2 


A tax deed is usually held not admissible in evi- 
dence unless accompanied by some proof of the pro- 
ceedings on which it is founded, or of compliance 
with the prerequisites of the law authorizing the 
sale;** but it has been held that a tax deed, not 
void upon its face, is of itself prima facie evidence 
of everything necessary to its own validity.*4 
(e) Instruments Executed on Behalf 
It is usually considered that the 
authority of corporate officers who executed an in- 


[§ 1143] 
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46 Tex. Civ. A. 552, 103, SW 


[ce] Unsigned levy.—A tax fierl 
facias was offered in support of a 
sheriff’s deed, and it appeared that 
the fieri facias was under fifty dol- 
lars, and that, although there’ was a 
levy entered theron, it was not signed 
by any one. It was held that it was 
not error in the judge to refuse to let 
the fieri facias be read in evidence, 
without some proof that the entry 
was made by an officer authorized to 
levy such fieri facias, although there 
was a recital in the sheriff’s deed 
that he had made such levy. Jones v. 
Easley, 53 Ga. 454. 

[dad] Estoppel to deny authority to 
sell. When a sheriff’s deed is offered 
by plaintiff to show the title under 
which defendant holds, plaintiff is not 
obliged to show the judgment and 
execution under which the deed was 
given, as he would have been if he 
had offered it in the line of his own 
title because defendant is estopped 
to deny the authority of the sheriff 
to.sell, as he has entered under the 
sheriff's deed. Morehouse y. Cotheal, 
DomINGe dense Dok. 

fe] Sheriff’s deed amounting “to 
judicial act.—A deed made by a sher- 
iff before the Revolution and execut- 
ed before the judge upon whose judg- 
ment an execution issued with his 
sanction and authority is a judicial 
act, and hence presumed to be cor- 
rect, and is admissible, although the 
record of the judgment is not pro- 
duced. Gooch y. Scheidler, 20 Tex. 
443, 

{f] Under some statutes the re- 
citals in a sheriff’s deed are sufficient 
evidence of the existence of the judg- 
ment under which the execution is- 
sues. Jordan v. Surghnor, 107 Mo. 
520, 17 Sw 1009; St. Louis Merchant’s 
Bank v. Harrison, 39 Mo. 43838, 93 
AmD 285; McCormick vy. Fitzmorris, 
39 Mo. 24; Morse v. Stockman, 73 
Wis. 89, 40 NW 679; Claflin v. Robin- 
horst, 40 Wis. 482. 

{g] Effect of long possession un- 
der deed.—A _ sheriff's deed under 
which possession has been held for 
more than twenty years is admissible, 
without producing the record of the 
pleadings, verdict, and judgment. 
Burke v. Rvan, 1 Dall. (Pa.) 94, 1 L. 
ed. 51. 

28. Peterson v. Weissbein, 75 Cal. 
174, 16 P 769: Cannon y. Cannon, 66 
Tex. 682. 3 SW 36. 

fa] Official capacity presumed.— 
Where a constable signs a constable’s 
deed as such, his signature is prima 
facie evidence of his official capacity, 
and the deed is rightly admitted in 
evidence in the absence of proof to 
the contrary. Cannon vy. Cannon, 66 
Tex, 682, 3 Sw 36. 

29. Nixon v. Porter, 34 Miss. 697, 
69 AmD 408; Drayton v. Marshall, 8 
S. Cc. L. 184; Cales v. Miller. 8 Gratt. 
(49 Va.) 6; MeDodrill v. Pardee. etc., 
Lumber Co., 40 W. Va. 564, 21 SE 
878; Waggoner v. Wolf, 28 W. Va. 
820, 1 SE 25. 
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pacity.°7 
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[a] Deed introduced to show 
claim by adverse party.—A _ deed 
made under a decree in chancery may 
be introduced without an exemplifica- 
tion of the decree, where the only 
purpose is to show that the other 
party claims under it, and therefore 
cannot deny the grantor’s title. Nixon 
v. Porter, 34 Miss. 697, 69 AmD 408. 

30. Hagan y. Holderby, 62 W. Va. 
106, 57 SE 289, 125 AmSR 960. 

381. Winn v. Coggins, 53 Fla, 327, 
42 S 897; Megahee v. Megahee, 143 
Ga. 738, 85 SE 877; Heagy v. Miller, 
(Mo.) 187 SW 889; Hutchinson v. Pat- 
terson, 226 Mo. 174, 126 SW 408. 

[a] Absence of objection. A deed 
executed by an assignee in bankrupt- 
cy and by a substituted trustee under 
a deed of trust is admissible In evi- 
dence, where it recites that the prop- 
erty was sold under orders of the 
court in bankruptcy and under the 
deed of trust, in the absence of any 
objection on the ground that the or- 
ders of the court were not shown. 
Stone v. Kansas City, ete. R. Co., 
261 Mo. 61, 169 SW 88. 

32. Irby v. Gardner, 56 Ga, 643; 
Clarke v. Trawick, 56 Ga. 359; Boat- 
right vy. Porter, 32 Ga. 130. 

33. D. C.—Beale v. Brown, 6 
Mackey 574 [aff 11 D. C. 36, and aff 
149 U. S. 766 mem, 13 SCt 1043 mem, 
37 L. ed. 960 mem]. 

Tll—Anderson y. McCormick, 129 
Tll. 308, 21 NE 8038; Baily v. Doolittle, 
24 Tll. 577; Dukes yv. Rowley, 24 Ill. 
210; Irving v. Brownell, 11 Ill. 402; 
Doe v. Bean, 6 Ill. 302. 


See he v. Briscoe, 92 Ind. 
Mich.—Farmers’, ete, Bank v. 


Bronson, 14 Mich. 361; Ives v. Kim- 
ball, 1 Mich. 308. 
eer te v. Longworth, 5 Oh. 

Va.—Reusens y. Lawson, 91 Va. 
226, 21°SH: 347. 

[a] Sufficient evidence.—Where a 
purchaser at a sale for municipal 
taxes interposed a claim to the levy 
of another fieri facias on the same 
property, after showing the ordi- 
nances of the city authorizing the 
assessment, levy, and collection of 
taxes and the issuing of executions 
against defaulting tax payers, the 
tax fieri facias and deed made there- 
under could be introduced without 
laying further foundation therefor. 
Verdery v. Dotterer, 69 Ga. 194. 


34. Bowman v. Cockrill, 6 Kan. 
Bilal 
85. Gashwiler v. Willis, 33 Cal. 


11, 91 AmD 607; St. Louis; ete, R. 
Co. v. Tiernan, 37 Kan, 606, 15 P 
544. 

[a] The agent who executed a 
contract in the name of a corpora- 
tion may authenticate it by his testi- 
mony. Raftis v. McCloud River Lum- 
ber Com.e5, Gal. A397 -1705 P76; 

36. Ga.—Almand Vv. Equitable 
Morte. Co., 113 Ga. 9838, 39 SE 421. 


Hawaii.—Bottomley v. Hall, 18 
Hawaii 412. 
Ili.—Springer v. Bigford, 160 T11. 
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strument on behalf of the corporation must be 
shown before such instrument can be admitted,®® un- 
less the corporate seal is affixed to the instrument, 
in which ease it is admissible without proof of the 
authority of the officer.®® 
ever, that, where a conveyance made by a corpora- 
tion purports to have been executed by the proper 


It has been held, how- 


certificate of probate recites that 


they were such, the conveyance is admissible in 
evidence without further proof of their official ea- 


Effect of Acknowledgment and 


Where an instrument is duly ae- 
knowledged and recorded, it is usually admissible 
in evidence without further proof.*® 

(4) Showing Probate of Will. In or- 
der that a will may be admitted in evidence in sup- 


495, 43° INE) 751) faff.55 Til Ay 198). 

Iowa.—Blackshire v. Iowa Home- 
stead Co., 39 Iowa 624. 

Kan.—National Bank of Commerce 
v. Atkinson, 8 Kan. A. 30, 54 P 8. 

Mont.—Tague v. John Caplice Co., 
28 Mont. 51, 72 P 297. 

N. Y.—Weeks v. Dominy, 161 App. 
Div. 414, 146 NYS 624 [app dism 212 
N. Y. 568 mem, 106 NE 1044 mem]. 

S. C.—Charleston y. Moorhead, 31 
SmCGr Li°430! 

[a] A lease running to a city, ex- 
ecuted by the proper officers under 
the city’s seal, and accompanied by 
the formal affidavit required by the 
recording act, is presumptive evi- 
dence of its own validity. Holder 
v. Yonkers, 25 Misc. 250, 55 NYS 
254 [rev on other grounds 39 App. 
Div. “1, 56 NYS °912]. : 

[b] Proof of sseal—The usual 
practice is to prove the identity of 
a corporate seal by a witness ae- 
quainted with its impression. 
vereenaeey v. Moorhead, 31 S. C. L. 
430. 

[c] Where genuineness of seal not 
shown.—Where an instrument pur- 
porting to be executed by a corpora- 
tion is offered in evidenceg without 
any proof of the genuineness of the 
corporate seal, and it is neither 
shown nor admitted that such in- 
strument was signed for the corpora- 
tion by its proper officers, objections 
to the introduction thereof are prop- 
erly sustained. Malsby v. Gamble, 
61 Fla. 310, 327, 54 S 766. 

Siew SUaer vay Han at Oele 
15 SE 1033. 

38. Ala.—Swindall v. Ford, 184 
Alasersi, "G3 S 5654. 

Cal.—D. I. Nofziger Lumber Co. 
y. Solomon, 13 Cal) A. ‘621, 110 “P 


474. 
61 Fila. 


Fla.—Malsby v. Gamble, 
310) 7327, 54 S° 766. 
Ga.—Copeland v. Jordan, 147 Ga. 


601, 95 SE 13; Munroe v. Baldwin, 
145 Ga. 215, 88 SE 947; Owens v. 
Bridges, 13 Ga. A. 419, 79 SE 225; 


Smith y. Worley, 10 Ga. A. 280, 73 
SE 428; Leverett v. Tift, 6 Ga. A. 
90, 64 SE 317; Charles v. Valdosta 
ey ete, Co.) 4 Gal Alessi 62Sh) 

Kan.—Van Hall v. Rea, 85 Kan. 
67S pe Ls (6935 

Mich.—Barras y. Barras, 192 Mich. 
584, 159 NW 147. 

Minn.—Bayne vy. Greiner, 118 Minn. 
350, 136 NW 1041; Murray vy. Fos- 
kett, 114 Minn. 44, 130 NW 14. 

Mo.—Akins v. Adams, 256 Mo. 2, 
164 SW 608. 

N. Y.—In re Pirie, 198 N. Y.. 209, 
91 NE 587, 1144 [aff 133 App. Div. 
431, 117 NYS 753). 

ers rusee Vv. gS Sell 24 
525. 

Or.—Knolhoff v. Mark, 68 Or. 437, 
136 P 893, AnnCas1915D 1229. 

S. D.—Bliss v. Waterbury, 27. S. 
D. 429, 1381 NW 731. 

Tex.—Denman v. James, (Civ. A. 
180 SW 1157; Milwee v. Phelps, 5 
Vex, Civ. Al 195, 115 SW 891. 
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port of a claim of title to property bequeathed or 
devised by such will, it is necessary to show that 
the will has been regularly probated.*° 

[§ 1146] (5) Documents Produced on Notice. 
A party is not relieved from the necessity of prov- 
ing the authenticity of a document which he offers 
in evidence by the fact that such document was 
produced by the adverse party on notice from him,*°® 
unless a different rule is established by statute,*? 
or unless the party producing the writing is also a 
party to the instrument or claims a beneficial inter- 
est thereunder, in which case no proof of authen- 
ticity is required.*? 

[§ 1147] (6) Accounting for Altaration It is 
sometimes required by statute that a party offering 
an instrument on its face presenting evidence of 
having been altered must, on objection to its ad- 
missibility, account for the alteration if it involves 
a material part of the instrument;** but an imma- 
terial alteration need not be accounted for.** 

[§ 1148] (7) When Proof Dispensed with. Al- 
though the rule requiring proof of genuineness and 

Wash.—Chrast v. O’Connor, 41 


EVIDENCE 


Necessity of probate of will gen- 


[§§ 1145-1148 


authenticity before a document can be admitted in 
evidence has been applied to documents which are 
referred to by instruments already in evidence,*® 
there are, on the other hand, cases in which such 
reference has been held to render further proof of 
authenticity unnecessary.*® It has also been held 
that, where a contract lying wholly in parol refers 
for some of its terms to a written instrument, not 
as containing any operative words of obligation, but 
as rendering the verbal agreement definite in de- 
tails, it is not” necessary to the admission of the 
writing in evidence, in establishing the verbal con- 
tract, to prove its execution, it being sufficient to 
identify it.47 So where a written instrument is so 
connected with the declarations of a party that they 
cannot be fully understood without it, proof of its 
execution is not a prerequisite to its admissibility in 
evidence, in connection with and as explanatory of 
the declarations.48 Where one party relies upon 
a written instrument as a part of his case, the other 
party may rely on recitals in or indorsements on 
such instrument, without any proof of authenticity 
45, 93 P 474 (under B. & C. Comp. 


Wash. 360, 83 P 2388. 

W. Va.—Wethered y. Conrad, 73 W. 
Va. 551, 80 SE 953. 

[a] The originals of deeds proper- 
ly. acknowledged are always admis- 
sible without proof of their execu- 
tion, as provided by Rev. St. (1909) § 
2818, regardless of the records. Akins 
y. Adams, 256 Mo. 2, 164 SW 603. 

[b] Acknowledging without re- 
cording insufficient.—Malsby v. Gam- 
ble, 61 Fla. 310, 327, 54 S 766. 

[c] Recording after commence- 
ment. of the action sufficient.—Swin- 
dall vy. Ford, 184 Ala. 137, 68.S 651. 

{d]. The certificate of the clerk of 
the county court admitting a deed to 
record is sufficient evidence of record, 
in the absence of proof attacking its 
genuineness. Wethered v. Conrad, 73 
W. Va. 551, 80.SE 953. 

[e] Where an instrument is not 
entitled be recorded, the fact that 
it is actually recorded does not make 
it admissible without proof under 
such a statute. Malsby v. Gamble, 
61 Fla. 310, 327, 54 S 766. 

(sid) Unacknowledgea deed ten years 
on record.—Under Gen. St. (1909) § 
1685, providing that when any instru- 
ment of writing shall have been on 
record with the register of deeds for 
ten years, and such instrument is not 
acknowledged, it shall thereafter be 
valid as though it had been duly ac- 
knowledged in the first instance, and 
the instrument or record thereof or 
a duly authenticated copy thereof 
shall be received in evidence without 
requiring the original to be produced 
or accounted for, the record of an in- 
strument purporting to be a receiv- 
er’s final receipt which has been of 
record in the office of the register of 
deeds for ten years may be read as 
evidence of title in ejectment, al- 
‘though the instrument lacks an ac- 
knowledgment, and although the orig- 
inal is not accounted for. Van Hall 
v. Rea, 85 Kan. 675, 118 P 693. 

[g]. Where an affidavit of forgery 
was filed under Civ. Code (1910) § 
4210, to a recorded deed offered in 
evidence, where two of the attesting 
witnesses were dead, plaintiff should 
have proved actual signing by the al- 
leged maker of the deed, or the gen- 
uineness of his signature, or that 
such evidence was not attainable. 
Strickland v. Babcock Lumber Co., 
142 Ga. 120, 82 SE 531, 

Effect of acknowledgment as ren- 
dering instrument admissible in evi- 
Sere generally see Acknowledgments 

39, Bipetacd Club v. Robert, 171 
Fed. 341, 96 CCA 233; Sweeney v. De- 
grace, 42 N. B. 344. 


erally see Wills [40 Cyc 1225]. 
40. U. S.—Hylton v. Brown, 12 F. 


Cas. Nos, 6,982, 1 Wash. CoC, “343: 
Rhoades vy. Selin, 20 F. Cas. No. 
11,740, 4 Wash. C. C. 715. 
Del.—Taylor v. Jackson, 10 Del. 
224, 
N. Y.—Jackson v. Kingsley, 17 
Johns, 158. 


Pa.—Strawn y. Park, 1 Phila. 104. 

Eng.—Gordon v. Secretan, 8 East 
548, 103 Reprint 453; Pearce v. Hoo- 
per, 3 Taunt. 60, 128 Reprint 25. 

41. Hobby v. Alford, 73 Ga. 791; 
Whaley v. State, 11 Ga. 123; Rich- 
land County v. New York American 
Surety~Co!, 92° S.C. 329,75 SH 549. 

42. Ala.—Woodstock ‘Iron Co. v. 
Reed, 84 Ala. 493, 4 S 369; Ward v. 
Reynolds, 32 Ala. 384. 


Fla.—Williams v. Keyser, 11 Fla. 
234, 69 AmD 2438. 
Ga.—Miller v. Hines, 145 Ga. 616, 


89 SE 689; Campbell v. Roberts, 66 
Ga. 738; Herring v. Rogers, 30 Ga. 
615; Rogers vy. Hoskins, 15 Ga. 270; 
eds v. Burke, 9 Ga. 440, 54 AmD 
351. 

Mass.—McGregor v. Wait, 10 Gray 
72, 69 AmD 305. 

N. Y.—White v. Miller, 7 Hun 427 
[rev on other grounds 71 N. Y. 118, 
27 AmR i13]; Betts v. Badger, 12 
aera 223, 7 AmD 309. 

C.— Watson v. Black Mountain 
R. Noe 164 N. C. 176, 80 SE 175. 

Ss. C.—Richland County v. New 
York American Surety Co., 92 S. C. 
329, 75 SE 549; Izlad v. Haitley, 24 
S.C. 382. 


Eng.—Roe v. Wilkins, 4 A. & E. 86, 
31 ECL 57, 111 Reprint 720; Bell v. 
Chaytor, 1 C. & K. 162, 47 ECL 162; 
Carr v. Burdiss, 1 C. M. & R. 782, 149 
Reprint 1296. 

[a] The interest must be: (1) Of 
an abiding or permanent nature. Col- 
lins v. Bayntun, 1 Q. B. 117, 41 ECL 
463, 113 Reprint 1074. (2) Claimed mm 
the action in which the document is 
produced, Reardon v. Minter, 5 M. 
Sy Ge 204, 44 ECL 115, 134 Reprint 

[b] This rule does not authorize 
a party to call for the production 
of, and to put in evidence, a paper 
that has of itself no connection with 
or relevancy to the issue, for the sole 
purpose of laying a foundation to get 
in evidence, without proof of execu- 
tion. another paper that is pertinent 
to the issue, and the substance of 
which: is recited in the irrelevant 
paper before mentioned. McGee v. 
Guthry. 82 Ga. 307. 

43. Manuel v. Flvnn, 5 Cal. A. 319, 
90 P 468 (under Code Civ. Proc. § 
1982); Hornefius v. Wilkinson, 51 Or. 


§ 800). 

44. Hornefius y. Wilkinson, 51 Or. 
45, 93 P 474. 

45. Lee v. Payne, 4 Mich. 106; Jack- 
son v. Sackett, 7 Wend. (N. Y.) 94, 
But see infra note 46 
ate: Cal. —Neuval v. Cowell, 36 Cal, 

Ga. Oo aria v. Bower, 27 Ga. 408. 

Nebr.—Lombard v. Mayberry, 24 
Wee 674, 40 NW 271, 8 AmSR 234. 
ae . Y.—Jackson v. Halstead, 5 Cow. 


Wis.—Mallory v. Lyman, 3 Pinn. 
443, 4 Chand). 143. 

[a] Illustration.—Where an ac- 

tion was founded upon a note which 
referred to a bond, and after the note 
had been read in evidence the 
bond was offered, and it appeared 
that the note and bond agreed in 
many particulars and differed in 
none, the bond was held admissible 
without further proof. Rhame vy. 
27 Ga. 408. 
In an action on a bond in 
which the principal and_ sureties 
guaranteed payment at maturity of 
instruments purchased of the prin- 
cipal by plaintiff, the instruments re- 
ferred to in the bond were admissible 
for the purpose of fixing the amount 
of plaintiff's recovery, without proof 
of their execution, although their ex- 
ecution was denied by the answer. 
Lombard vy. Mayberry, 24 Nebr. 674, 
40 NW 271, 8 AmSR 234. To same 
effect Mallory v. Lyman, 3 Pinn. 
(Wis.) 448, 4 Chandl. 143. 

[ce] For purposes of description.— 
In an action upon a contract refer~ 
ring to a previous contract as con- 
taining the plan by and prices for 
which the work sued for is to be 
done, the previous contract is admis- 
sible in evidence for purposes of de- 
scription, whether its execution is 
proved or not. Neuval vy. Cowell,: 36 
Cal. 648. 

[d] Reference without identifica. 
tion insufficient.—The fact that a 
mortgage, duly acknowledged and re- 
corded, is entitled to be received in 
evidence without further proof, does 
not render the note referred to in 


the mortgage adinissible’ without 
proof of its identity and genuineness, 
the mortgage merely establishing 


that there is such a note outstand- 
ing, and not identifying the paper 
offered as the genuine note. In re 
Pirie, 198 N. Y. 209, 91 NE 587, 19 
AnnCas 672. 

47. Smith v. New York Cent. R. 


vad 4 Abb. Dec. (N. Y.) 262, 4 Keyes 
ae Rims v. Sturtevant, 18 Ala. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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or genuineness.*? 


pear to have been questioned.®+ 


tion.®4 
49. Louisville, ete, R. Co. v. 
Yudelson, 135 Ga. 731, 70 SE 576; 


McBrayer v. Walker, 122 Ga. 245, 50 
SE 95; Brazile v. Blaylock, (Tex. Civ. 
Aj) 177 SW 155. 


50. . S.—Strong Mfg. Co. v. 
aiesidan Britannia Co., 23 F, Cas. No. 
13,546. 

Ala.—Lewis v. Glass, 39 S 1771; 


Jones v. Rives, 3 Ala. 11. 
Conn.—Garland v. Gaines, 73 Conn. 
662, 49 A 19, 84 AmSR 182. 
Ga.—Faircloth v. Taylor, 147 Ga. 
787, 95 SE 689; Wylly v. Screven, 98 
Ga. 213, 25 SE 435; Fitzgerald v. 
Williams, 24 Ga. 3843; Williams v. 
Rawlins, 10 Ga. 491; Heyman v. De- 
catur St. Bank, 16 Ga. A. 14, 84 SE 
483; ‘Charles v. Valdosta Foundry, 
ete., Co., 4 Ga. A. 733, 62 SE 493. 
Ill.—Zuel v. Bowen, 78 Ill. 234; 
Otto v. Jackson, 35 Ill. 349; Miller v. 
Metzger, 16 Ill. 390; Bonner v. Ames, 
82 Ill. A. 93; Western Mut. L. Assoc. 
Vow en io lls, Ave 4962" Brookse ave 
Brady, 53 Ill. A. 155. 
Ind.—Boseker v. Chamberlain, 160 
Ind, 114, 66 NE 448;. Leary v. Meier, 


78 Ind. 398; Jessup v. Gray, 
Blackf. 332. 

Iowa.—MecDowell v. Bowles, etc., 
Grain Co., 177 Iowa 744, 157 NW 
173. 


Ky.—Champlin v. Betz, 5 Ky. Op. 
231. 

Minn.—London, etc., Mortg. Co. v. 
St. Paul Park Impr. Co., 84 Minn. 144, 
86 NW 872; McGinty v. St. Paul, ete., 


R. Co., 74 Minn. 259, 77 NW 141; 
Fitzgerald v. English, 73 Minn. 266, 
76 NW 27. 


N. Y.—Matter of Pirie, 133 App. 
Div. 431, 147 NYS 758 [aff 198 N. Y. 
209, 91 NE 587, 19 AnnCas 672]. 

S. C.—Fairey v. Haynes, 96 SE 
694; Henry Mercantile Co. v. George- 
town, etc., R. Co., 104 S. C. 478, 89 
SE 480. | 

Tex.—Lignoski v. Crooker, 86 Tex. 
324, 24 SW 278, 788; Robertson v. Du 
Bose, 76 Tex: 1, 183 SW 300; Cox v. 
Cock, 59 Tex. 521; Durst v. Swift, 11 
Tex. 273; Austin v. Townes, 10 Tex. 
24; Billingsley v. West, (Civ. A.) 197, 
Sw 1054: Garrett v. Grisham, (Civ. 
A.) 156 SW 505; Williamson v. Gore, 
(Civ. A.) 73 SW 563; Western Union 
Tel, Co. v. Bertram, 1 Tex. A. Civ. 
Cas.c§iii5s2: 

Va.—Shepherd v. Fry, 3. Gratt. 
(44 Va.) 442; Kelly v. Paul, 3 Gratt. 


(44 Va.) 191. : 
Wis.—TIllinois Steel Co. v. Pac- 
zocha, 139 Wis. 28, 119 NW _ 550; 
Shattuck v. Bates, 92 Wis. 6338, 66 
NW 706. : 
[a] Specific denial.—There is a 


snecifice denial within St. (1898) § 
4192. providing that a writing pur- 
porting to have been signed or exe- 
cuted by any person shail be proof 
that it was so signed or executed 
vntil such person shall ‘“‘snecifically 
deny the signature or execution,” 
where, with the instrument before 
her. she stated, “T did not write that 
signature and did not authorize any 
one to write it for me.” although the 
jury might have understood from the 
confusion of some of her other an- 


In many jurisdictions there are 
statutes either dispensing with proof of execution 
except on formal denial, or otherwise modifying 
the common-law rule,®° and in numerous cases writ- 
ten instruments have been received without proof 
of authenticity, where their authenticity did not ap- 
It is also consid- 
ered that proof of authenticity or authority to 
execute an instrument may be dispensed with where 
it is offered, not as proof of a fact in issue, but 
merely for a collateral purpose,®°? as where, in the 
ease of a deed, it is offered not as evidence of 
title, but merely to show color of title.53 
of admissions tending to show recognition of a con- 
tract obviates the necessity for proof of execu- 


EVIDENCE 


[§ 1149] b. 


ness, 


of execution.®? 


Kvidence [§ 1150] . 


the general rule 


Swers that she did not deny the act, 
but merely memory of it; where 
equally they might have understood 
that she did. Illinois Steel Co. v. 


PECKOCUs: 139 VWisia23,, 91 19: IN W 
[b] Plea not amounting to denial. 


—A plea in a chattel mortgage fore- 
closure suit against persons sued as 
partners, which merely denies the ex- 
istence of the partnership, is not 
equivalent to a plea of non est factum 
contemplated by Sayles Civ. St. An- 
not. (1897) art 3330, so as to require 
a proof of the execution of the mort- 
gage before a certified copy thereof 
can be admitted in evidence. Morris 
v. Moon, (Tex. Civ. A.) 120 SW 1063. 

{c] A denial of information -or 
knowledge sufficient to form a belief 
as to the truth of an allegation in a 
complaint that defendant executed a 
certain instrument is not sufficient to 
require plaintiff to prove such allega- 
tion. Garland y. Gaines, 73 Conn. 
662, 49 A 19, 84 AmSR 182. 


{[d] The effect of a denial in the 
pleadings of the authenticity or 
genuineness of a document is to 


make extrinsic proof of authenticity 
or genuineness necessary before it 
can be admitted. Patton v. Lafay- 
ette Bank, 124 Ga. 965, 53 SE 664, 5 
LRANS 592, 4 AnnCas 639; Thomp- 
son v. Wilkinson, 9 Ga. A. 367, 71 SE 
678; Paulk v. Creech, 8 Ga. A. 738, 
70 SE 145. 

51. Ala—Alabama Fidelity, 
Co. v. Alabama Penny Savy. 
76 S 108. 

Colo.—Lambert \Z5 Murray, 52 
Coloyy 156,54 512017 P Alb Beachyay. 
Schroeder, 47 Colo. 312, 107 P 271. 

Ds — Ms Mannix, Cocdav.e due. 
Smith & Bros. Typewriter Co., 33 
App. 357. 

Ga.—Barnes v. Maddox, 136 Ga. 
164, 71 SE 129; Baxter v. Camp, 126 


etc., 
Bank, 


Ga. 354, 54 SE 10386; George v. 
Shields, 16 Ga. A. 472, 85 SE 686; 
Swift v. Moore, 15 Ga. A. 254, 82 
SE 914. 


Ill.— Durflinger v. Fisher, 193 Ill. 
A. 376; Wabash Portland Cement Co. 
v. Bracey, 160 Ill. A. 18. 

Towa.—Des Moines Savy. Bank v. 
Kennedy, 143 Iowa 272, 120 NW 742. 

Ky.—Owsley v. Boles, 99 SW 1157, 
30 KvL 1016; Payson v. Holden, 11 


Kye Opset TL: 

La.—Gantt.-v..Haton,.25 La. Ann, 
507. 

Mass.—Spooner v. Holmes, 102 
Mass. 503, 3 AmR 491. ; 

Mo.—Kirkpatrick ;v. Metropolitan 
St. R. Co., 211 Mo. 68, 109 SW 682 
Trey 129" "Mio. Aw 524, L0%- = SW: 
1025]. 

N. Y.—Layton v. Kraft, 111 App. 
Div. 842, 98 NYS 72, 18 NYAnnCas 
228 

Okl.—Manning v. Maytubby, 42 
Ok .4145, 441-P o781), 


Pa.—Roeblinge’s Sons Co. v. Ameri- 


can Amusement, etc., Co., 231 Pa. 
261. 80 A 647. , 
Tex.—Morris v. Moon. (Civ. A.) 


120 SW 1063; Western Cottage Piano, 
etc., Co. v. Anderson, 45 Tex. Civ. A. 
513, 101 SW 1061; Maffi v. Stephens, 
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Time for Proof. Although it is 


generally required that the authenticity, genuine- 
and execution of an instrument should be 
proved prior to its admission in evidence,®* this is 
not always deemed essential,°® but, on the assur- 
ance of a party that the due execution of a paper 
offered in evidence will be shown later in the trial, 
the court may allow it to be received without proof 
Where an instrument is received in 
evidence without sufficient proof of its execution, the 
error is cured, if such proof is made subsequently 
during the trial.°® 

Mode of Proof—(1) Attested In- 
struments—(a) In General. 
mode of proof is sometimes sanctioned by statute,®® 
is that the execution of an attested 


Although a different 


(Civ. A.) 93 SW 158; Houston, etc.; 
R. Co. v. Bath, 40 Tex, Civ. A. 270, 
90 SW 55. 

Wash.—Kneeland Inv. Co. v. Beren- 
des, 81 Wash. 372, 142 P 869. 

{a] TDlustration.—In an action by 
the seller against the buyer to recov- 
er freight charges on two carloads 
of sheep, where there was ample evi- 
dence that the freight bills .consti- 
tuted the contract under which the 
railroad company transported and 
delivered the animals, such bills 
were admissible to show the freight 
charges, although there was no proof 
as to who executed them. Beach v. 
Schroeder, 47 Colo. 312, 107 P 271. 

{b] A proposition which becomes 
a contract by acceptance is admissi- 
ble in evidence without direct proof 
of execution if received in due course 
of business and shown to have been 
acted upon by both parties. Wa- 
bash Portland Cement Co. v. Bracey, 
EGOM ELL ArekS: 

{c] A stock certificate bearing 
the seal of a corporation and treated 
as authentic by the corporation and 
its officers and also by the pledgee 
of the stock represented, who had 
previously sold the stock, is admis- 
sible in evidence without further 
proof. Kneeland Inv. Co. v. Beren- 
des, 81 Wash. 372, 142 P 869. ; 

[d] Objection going to acknowi- 
edgment only.—-A deed insufficiently 
acknowledged was properly admitted 
in evidence, where the only objection 
to its admission was the want of a 
proper acknowledgment, although no 
preliminary proof of execution was 
given. Lambert v. Murray, 52:.Colo. 
L56> 120 PR4ai5: 

52. Londoner vy. Stewart, 3 Colo. 
47; Parnell v. Pungs, 190 Mich. 638, 
157 NW 357; Bolles v. Beach, 22 N. 
J. L. 680, 53 AmD 263; McDermott 
v. Hoffman, 70 Pa. 31. a 

53. McDonald v. Bear River, etce., 
Water, etc., Co., 13 Cal. 220; Doe vi 
Roe, 32 Ga. 448; Sutton v. McLoud; 
26 Ga. 638; Burkhalter v. Edwards, 
16 Ga. 593, 60 AmD 744; Brackett v. 
Persons Unknown, 53 Me. 228; Alex- 
ander v. Campbell, 74 Mo. 142. 

American Surety Co. v. Camp, 
. Civ. A.) 202 SW 798. 

55. See supra § 1138, { 

; Allen v. State, 61 Ind. 268, 28 
AmR. 673; Washington County v. 
Dunn, 27 Gratt. (68 Va.) 608. 

57. UPD e av Virginia Home Ins. 


Co:,, 92. N..¢. 

58. Houck v. Linn, 48 Nebr.’ 227, 
66 NW 1103. 

59. Ala.—Swindall v. Ford, 184 


Ala. 137, 68 S 651; Baker v. Lauder- 
dale, 14 Ala. A. 224. 69 S 299. 

Cal.—Castor v. Bernstein, 2. Cal. 
A. 703, 84 P 244. 

Md.—Pannell v. Williams, 8 Gill & 
Je Daal 

N. Y.—McKay v. Lasher. 121 N. Y. 
477.94, NE 711 [aff 50. Hun 383. 3 
NYS 352]; Garvey v. Owens, 9 NYSt 
2276 

Philippine—U. S. 
29 Philippine 215. 

S. C.—Marigault v. Deas, 
L391. 


v. Evangelista, 


12-8.'¢. 
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instrument must be preved by the subscribing wit- 
nesses if they, or any one of them, can be produced. 
at the trial or hearing and are competent to be ex- 
This rule applies both to instruments un- 
der seal ©! and to instruments not under seal;° and 
its application extends not only to instruments 
which are required by law to be attested,®* but 
also to instruments which are actually attested, al- 


amined.®° 


though this is not necessary to 


Among instruments to which it has been applied 
are applications for insurance,® articles of copart- 


60. U. S.—Jones v. Lovell, 13 F. 
Cais: No! 7,478, 1 Cranch-C. C: 183. 

Ala.—Lewis v. Glass, 39 S 771; 
Collins v. Sherbet, 114 Ala, 480, 21S 
997; Martin v. Mayer, 112 Ala. 620, 
20 S 963; Richmond, etc., R. Co. v. 
Jones, 92 Ala. 218, 9 S 276; Jenks v. 
Terrell, 73 Ala. 238; Baker v. Lauder- 
dale, 14 Ala. A. 224, 69 S 299. 

Ark.—Brock v. Saxton, 5 Ark. 708. 

Cal.—Stevens v. Irwin, 12 Cal. 306. 

Conn.—Kelsey v. Hanmer, 18 Conn. 
311. 

Ga.—Lamb v. Empire L. Ins. Co., 
148 Ga. 180, 84 SE 439; Dunaway v. 
Virginia-Carolina Chemical Co., 142 
Gd. 383, 82 SE 1071; Howard v. Rus- 
sell, 104 Ga. 230, 30 SE 802; Hudson 
v. Puett, 86 Ga. 341, 12 SE 640; Bar- 
von v. Walker, 80 Ga. 121, 7 SE 272; 
Barber v. Terrell, 54 Ga. 146; Thomp- 
son v. Wilkinson, 9 Ga. A. 367, 71 SE 


678. 

tll.—fForsythe v. Hardin, 62 [11 
206. 
Aka Saige aioe v. Makepeace, 65 Ind. 
Ky.—Goodall v. Goodall, 5 J. J. 
Marsh. 596. 

Md.—Handy v. State, 7 Harr. & J. 
oe ‘ 

Mo.—Glasgow v. Ridgeley, 11 Mo. 


34. 

Nebr.—Nason v: Nason, 79 Nebr. 
582, 113 NW 139. 

Nev.—Kalmes vy. Gerrish, 7 Nev. 


31. 

N. H.—Foye v. Leighton, 24 N. H. 
29. - 
N. J.—Nelson v. Bock, 84 N. J. L. 
128, 85 A 1009; Boyle v. Knauss, 81 


N. J. L. 330, 19 A 1025; Corlies v. 
Vannote, 16 N. 5 Jog D5, 324; Williams 
vi Davis, 02 Nid. Li 277. 

WN. Y.—Kayser v. Sichel, 34 Barb. 


84 [aff 4 Abb. Dec. 592, 3 Keyes 120, 
33 HowPr 174]; Jones v. Underwood, 
28 Barb. 481; Story v. Lovett, 1 E. 
D. Smith 153; Hollenback v. Flem- 
ing, 6 Hill 303; Jackson v. Sackett, 7 
Wend, 94. 

N. C.—Johnston v. Knight, 5 N. C. 


293. 

Oh.—Werner v. Baltimore, etc., R. 
oy 31 Oh. ‘St? 265. 

Or.—Marks v. Wilson, 72 Or. 5, 


143 P 906; Hannan v. Greenfield, 36 
Or. 97, 58 P 838s. 

Pa.—-North Penn Iron Co. v. Inter- 
national Lithoid Co., 217 Pa. 538, 66 
A 860; Truby v. Byers, 6 Pa. 347; 
Peter v. Condron, 2 Serg. & R. 80; 


Clark v. Sanderson, 3 Binn. 192, 5 
AmD 398; January v. Goodman, 1 
Dalli208-"1 Le eds 1035 

aa I—Kinney v. Flynn, 2 R. I. 


S. C.—Trammell vy. Roberts,: 26 S. 
C. L. 305; Townsend v. Covington, 14 
SiOwiss 219" 

Tex.—Craddock v. Merrill, 2 Tex. 
494; Hightower v. W. F. Taylor Co., 
DS ex Civ. A647; 126) Sw “624% 
Lewis v. Bell, (Civ. A.) 40 SW 747. 

Vt.—Harding v. Cragie, 8 Vt. 501; 
Pearl v. Allen, 1 Tyler 4. 

Wis.—Carrington v. 
Pinn. 650 

Wyo.—Boswell v. lWaramie First 
Nat. Bank, 16 Wyo. 161, 92 P 624, 93 
P 661. 

Eng.—Call v. Dunning, 4 East 53, 
102 Reprint 750; Manners v. Postan. 
4 Esp. 239: Rex v. Harringworth. 4 
M. & S. 350, 105 Reprint 863: Cuc- 
sons v. Skinner, 11 M. & W. 161, 152 


HKastman, 1 


EVIDENCE 


their validity.®* 


Reprint 758. 

“The testimony of a sauacribing 
witness, in whose presence a written 
instrument purports to have been ex- 
ecuted, is the best evidence of the 
execution of the instrument, but is 
not the only evidence that may be 
given of its execution.” Pence v. 
Makepeace, 65 Ind. 345, 366. 

{a] Reasons for rule—(1) “He 
{the subscribing witness] must be 
called, if within the reach of process, 
because he may be able to state 
the time of the execution, and other 
material facts attending the trans- 
action, which may not be within the 
knowledge of any other witness; and 
for the further reason, that he is 
the person selected and agreed on by 
the parties as the witness of their 
act in making the instrument, with 
the attending circumstances.” Hol- 
lenback v. Fleming, 6 Hill (N. Y.) 
303, 805. (2) “The rule which re- 
quires that a bond should be proved 
by the subscribing witness is found- 
ed in reason; because he is the per- 
son whom both parties have chosen 
to bear testimony to the contract.” 
Clark v. Sanderson, 3 Binn. (Pa.) 192, 
194, 5 AmD 398. 

{b] An instrument executed by a 
person unable to write is within the 
rule. Hichelberger vy. Sifford, 27 Md. 
320; Hess v. Griggs, 43 Mich. 397, 5 
NW 427. 

{c] Proof of deed by one witness 
sufficient.—Burnett v. Thompson, 35 
Nu Ci37o. 

[ad] Witness disqualified by in- 
terest—-Where one of the two wit- 
nesses to an instrument is a defend- 
ant,’ he is not competent for the co- 
defendant, where the absence of the 
other witness is not accounted for. 
Umphreys v. Hendricks, 28 Ga. 157. 

fe] Testimony of stranger inad- 
missible.—Patterson v. Kicker, 72 
oy 406; Sample v. Irwin, 45 Tex. 

{f] Instrument claimed to be 
forged.—_No writing can be received 
in evidence, either as genuine or 
forged, until proved genuine or 
forged; and, if there is a subscribing 
witness, he must be called, whether 
the object is to prove the writing 
genuine or. spurious. Stamper v. 
Griffin, 20 Ga. 312, 65 AmD 628. But 
compare State v. Wier, 12 N. C. 363 
(on trial for larceny, where a Dill 
of sale is introduced as a forgery, 
for the purpose of supporting the 
credit of a witness, the subscribing 
witness need not be called). 

61. Clarke v. Courtney, 5 Pet. 
(U. S.) 319, 8 L. ed. 140; Lewis v. 


Ringo, 3 A. K. Marsh. (Ky.) 247; 
Henry v. Bishop, 2 Wend. (N. Y.) 
575: International, ete. R. Co. v. 
McRae, 82 Tex. 614, 18 SW 672, 27 
AmSR 926. 

62. Bennet v.' Robinson, 3 Stew. & 
P. (Ala.) 227: Townsend v. Coving- 


tO, WASSStCnris a or: 
. Bryniolfson v. Northwestern 
El Co., 7 6) Ne DD: 450.7 N We 6557266 
AmSR 612. 
64 Giannone v. Fleetwood, 93 Ga. 
491, 21 SF 76. 


[a] Aliter under statute.—Kaeo 
ae 21 Hawaii 633, 635 [cit 
ye]. 


65. Read v. Metronolitan L. Ins. 
Co., 17 Mise. 307. 40 NYS 374. 
66. Tams v. Hitner, 9 Pa. 441. 
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nership or dissolution,®® bills of sale,*’ contracts 
for the sale of land,°* chattel mortgages,®® deeds,“° 
promissory notes,” and submissions to arbitration.”2 

Proof of the handwriting of a witness who can be 
produced,?* or of a witness who cannot be produced, 
if failure to produce another witness is not ac- 
‘counted for,’+ is insufficient. 
that the necessity of calling the subscribing wit- 
nesses cannot be dispensed with by reason of an 
admission of the party executing’ the instrument 
with respect to its execution,’® even though such ad- 


It is generally held 


67. Brown v. Hicks, 1 Ark. 232; 
Mallet v. Mallet, 1 Root (Conn.) 501; 
Horton v. Hagler, 8 N. C. 48. 

68. Townsend v. Covington, 
Chan 72092 

$9. Petree v. Wilson, 104 Ala. 157, 
: og 143; Russell v. Walker, 73 Ala. 

af 


prs Ala.—Allred v. Elliott, 71 Ala. 
aah ae .—Hutchinson y. Kelly, 10 Ark. 
Conn.—Welch v. Gould, 2 Root 287. 
Ga.— Ellis v. Doe, 10 Ga. 253 ‘ 
Gee eT ee v. Grimes, 7 Blackf.. 
Ky.—McConnell v. Brown, Litt. Sel. 
Cas. 459. 
Me.—Woodman vy. Segar, 25 Me. 90. 
Miss. —Chaplain Vv." Briscoe, ,529 
Miss. 372. 
we ae .—Spencer v. Bedford, 35 S. C. 
Wyo.—Boswell v. Laramie First 
ON alt a 16 Wyo. 161, 92 P 624, 93 
[a] Time of executing deed.—The 
time of executing a deed can be 
proved only by the testimony of the 
subscribing witnesses, unless their 
absence is satisfactorily accounted 
for. McConnell v. Brown, Litt. Sel. 
Cas. (Ky.) 459. 
{b] The execution of a_ sherifi’s 
deed may be proved by a: subscribing 
witness when it is offered in evi- 


sone’: Hutchinson v. Kelly, 10 Ark. 
8. 
{c] The fact of an erasure in a 


deed, although there is a subscrib- 
ing witness to it, may be proved by 
any other person. Penny v. Cor- 
withe, 18 Johns. (N. Y.) 499. 

71. Thompson vy. Wilkinson, 9 Ga. 
A. 367, 71 SE 678; Labarthe v. Ger- 
beau, 1 Mart. N. S. (La.) 486. 

[a] Addition of signatures subse- 
quent to attestation.—To prove that 
signatures were added to a note sub- 
sequent to that of the subscribing 
witness, it is not necessary first to 
call that witness. Harding v. 
Cragie, 8 Vt. 501. i 

72. Tyler v. Stephens, 7 Ga. 278; 
ee ea v. Fleming, 6 Hill (N. Y.) 


_73._ U. S.—Spring v. South Caro- 
pe Ins. Co., 8 Wheat. 268, 5 L. ed. 


Ala.—Allred v. Elliott, 71 Ala, 224. 
foe bee v. Hendricks, 3 Cal. 

Ga.—Ellis v. Doe, 10 Ga. 253. 
tenet -—Sampson v. Grimes, 7 Blackf. 

Me wWeodman! v. Segar, 25 Me. 90. 


Miss.—Chaplain v. Briscoe, 19 
Miss. 372. 
N. Y.—Jackson v. Cody, 9 Cow. 


140; Jackson v. Gager, 5 Cow. 383. 
me C.—Horton v. Hagler, 8 N. C. 


ae AS C.—Spencer y. Bedford, 35 S. C. 


74. Chambers v. Handley, 3 J. J. 
Marsh. (Ky.) 98; Whittemore  v. 
Brooks, 1 Me. 57; Gelott v. Good- 


sneed, 8 Cush. (Mass.) 411; Tams v. 
Hitner. 9 Pa. 441; Davison yv. Bloom- 
er, 1 poe (Pa.) 123, 1 L. ed. 64.. 
Payne Of, 22, OP: 
Cas. No. 12020 1 Cranch GC. GC. 99. 
Ga.—Ellis v. Doe, 10 Ga. 253. 
Hepner viet v. Walton, 4 Bibb 


Me.—Frost v. Deering, 21 Me. 156. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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mission is under oath;7* but there is authority for 
the view that the instrument is admissible without 
proof by attesting witnesses where its authenticity 
is admitted by the party sought to be charged in his 
pleading in the action in which the instrument is 
sought to be used,’7 and that an admission by coun- 
sel in open court will have the same effect.’ 
with respect to the testimony of the-parties to the 
instrument, while this has been held not sufficient 
to supply the lack of testimony of the attesting 
witnesses,”® there is support for the contrary view.*° 
With respect to agents of the parties, it has been 
asserted that the testimony of such an agent is not 
sufficient,84 and, on the other hand, that it is.®? 


According to the more generally 
the rule is not altered by statutes 


N. J.—Hogland v. Sebring, 4 N. J. 
L. 105. 

N. Y.—Fox v. Reil, 3 Johns. 477, 

Oh.—Zerby v. Wilson, 3 Oh. 42, 17 
AmD 577. 
ee eee tineton v. Gable, 81 Pa. 

R. I.—Kinney v. Flynn, 2 R. I. 319. 

[a] In New York (1) the rule of 
the text has been applied to sealed 
instruments. Fox v. Reil, 3 Johns. 
477. (2) But it has been relaxed in 
respect to negotiable paper. Hall v. 
Phelps, 2 Johns. 451., (3) And-it 
has been held that the execution of 
an instrument not under seal may be 
proved by the admission of a party 
signing it, although attested by a 
Subscribing witness. Giberton v. 
Ginochio, 1 Hilt. 218. 

{b] Admissions as secondary evi- 
dence.—(1) Where the subscribing 
witnesses have been called, and 
failed to show that a deed was exe- 
cuted by a wife, whereby she relin- 
quished her right of dower, the ad- 
missions of the wife, made during 
her widowhood, of her having exe- 
cuted the deed have been held ad- 
missible as the next best evidence. 
Frost v. Deering, 21 Me. 156. (2) 
'Where a subscribing witness testi- 
fied that he did not see a wife sign 
a note, secondary evidence of. her 
acts and declarations has been held 
admissible for the purpose of show- 
ing that she signed the note, with- 
out calling the wife or giving proof 
of her handwriting. Harrington v. 
Gable, 81 Pa. 406. 

[ec] Secondary promise.—The as- 
signment of a note, not negotiable, 
for a valuable consideration, is a 
sufficient consideration for a prom- 
ise of the debtor to make payment 
to the assignee, and “in this action, 
upon the secondary promise, the de- 
fendant’s admission was properly 
treated as evidence tending to prove 
the execution of the note.” Hodges 
v. Hastman, 12 Vt. 358. 360. 

7G. Ellis v. Doe, 10 Ga. .253; Rob- 
erts v. Tennell, 3 T. B. Mon. (Ky.) 
247: Kinney, v. Flynn, 2. R..T1.. 319; 
Call v. Dunning, 4 Past 53, 102 Re- 
print 750. 

fa] Admission in pleading.—HEllis v. 
Doe, 10 Ga. 253; Roberts v. Tennell, 
3 T. B. Mon. (Ky.) 247; Call v. Dun- 
ning, 4 East 53, 102 Reprint 750.. 

i 77. Smith v. Gale, 144 U. S. 509, 
12 SCt 674, 36 L. ed. 521 [aff 4 Dak. 
182. 29 NW 661]; Brock v. Watson, 
10 Pa. Co. 182. 

6 Yerg. 


78. Grady v. 
(Tenn.) 320. 

79, Ga.—Fietcher v. Perry, 97 Ga. 
368, 23 SE 824; McVicker v. Conkle, 
96 Ga. 584, 24 SE 23. Contra White 
v. Sailors, 17 Ga. A. 550, 87 SH 
831, 


Nev.—Kalmes v. Gerrish, 7 Nev. 
31 2 


N. Y.—Kayser vy. Sichel, 34 Barb. 
84 faff 4 Abb. Dec. 592, 3 Keyes 120. 
83 HowPr 174]; King v. Smith, 21 
Barb. 158: Van Dyne v. Thaver, 19 
Wend. 162; Willoughby v. Carlton, 9 
Johns. 136. 

Oh.—Gaines v. Scott, 7 Oh. Cir. Ct. 
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prevailing view | sue. 


allowing parties 


fae 4 Oh. Cir. Dec. 673, 30 CincLBul 


ss rg aero v. Wilbourne, 18 S. C. 
80. Smith v. Morrow, 7 J. J. Marsh. 
(Ky.) 442; Rayburn v. Mason Lum- 
ber, Co., 45%) | Mich 727320239) NW: 8215 
White v. Holliday, 20 Tex. 679. 

[a] Tllustrations.—(1) Where a 
grantor is ready and willing to be a 
witness to prove a deed, its execution 
need not be proved by the subscrib- 
ing witness. Smith vy. Morrow, 7 J. 
J. Marsh. (Ky.) 442. (2) Where a 
party calls his adversary or permits 
him to be called to prove an instru- 
ment referred to, it need not also be 
proved by .the subscribing witness. 
Rayburn v. Mason Lumber Co., 57 
Mich, 273, 23 NW 811. 

[b] One of two attorneys execut- 
ing a deed may prove the execution 
of it by himself, but not by his co- 
attorney where there is a subscrib- 
ing witness to the deed. Jackson v. 
Britton, 4 Wend. (N. Y.) 507. 


[ec] A grantee cannot prove ex- 
ecution. Wiggins v. Fleishel, 50 Tex. 
Bye 

[d] In Alabama (1) proof by tes- 


timony of the maker is sufficient un- 
der statute. Sales-Davis Co. v. Hen- 
derson-Boyd Lumber Co., 193 Ala. 
166, 69 S 527; Swindall v. Ford, 184 
Ala. 137, 63 S 651; Lewis v. Glass, 39 
S 771; Ballow v. Collins, 139 Ala. 
543, 36 S 712; Hayes v. Banks, 132 
Ala. 354, 31 S 464; Stamphill v. Bul- 
len, 121 Ala. 250, 25 S 928; Baker 
v. Lauderdale, 14 Ala. A, 224, 69 S 
299. (2) Proof by the maker of “ex- 
ecution” includes not only the sign- 
ing but the required attestation, so 
that proof of the signing alone is not 
sufficient. Swindall vy. Ford, supra. 
(3) Apart from the statute, proof by 
the maker cannot supply the lack of 
proof by the attesting witnesses. Pe- 
tree v. Wilson, 104 Ala. 157, 16 S 
143; Russell v. Walker, 73 Ala. 315. 

81. McMurtry v. Frank, 4 T. B. 
Mon. (Ky.) 39; Barry v. Ryan, 4 
Gray (Mass.) 528. 

82. Falls v. Gaither, 9 Port. (Ala.) 
605. 

83. Brigham v. Palmer, 3 Allen 
(Mass.) 450; Weigand v. Sichel, 4 
Abb. Dec. (N. Y.) 592, 3 Keyes 120, 
83 HowPr 174; Hodnett v. Smith, 32 
N. Y. Super. 401, 41 HowPr 190, 10 
AbbPrNS 86; Whyman vy. Garth, & 
Exch. 803, 155 Reprint 1578; Clark v. 
Stevenson, 24 U. C. Q. B. 200. 

84. Bowling v. Hax, 55 Mo. 446; 
Garrett v. Hanshue, 53 Oh. St. 482, 
490, 42 NE 256, 35 LRA 321. 

‘While a statute making a party 
to an action a competent witness, 
does not of itself make that part of 
his evidence competent which was 
before incompetent; yet if the evi- 
dence was in its nature competent 
before the statute, and was made un- 
available by reason of the incom- 
netency of the witness, when such 
incompetency is removed by statute, 
the evidence thereby becomes avail- 
able, and may be introduced through 
such newly enfranchised witness. 
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suit to be witnesses,** although some courts 
have thought otherwise.** 

(b) Who Is a Subscribing Witness. 
In order to render a person a subscribing witness, 
within the rule under consideration, he must affix 
his signature to the instrument * by the request 
or with the consent of the parties executing it,°* 
and one whose name is subscribed to an instrument 
without his own knowledge and consent is not a 
subseribing witness.*? 
that the subseribing witness should see the instru- 
ment executed if the party or parties acknowledge 
the instrument and request the witness to sign.*$ 
(c) Instruments Incidentally in Is- 
Where a writing is not directly but only in- 
cidentally in issue, its execution may be proved by 


It is not necessary, however, 


As to the execution of an instrument, 
it was said that the subscribing wit- 
nesses should be first called, because 
they not only saw, but participated 
in the transaction, and had their at- 
tention thereby specially called to 
the subject, while mere bystanders 
with equal opportunity to see and 
hear, would not. so fully understand 
the matter as those who actually 
took part in the transaction, and 
although the grantor saw the trans- 
action and participated therein, and 
was in fact the principal actor, and 
had fuli information, yet as he was 
an incompetent witness, it was held 
that the testimony of the subscrib- 
ing witnesses was the best evidence 
of the fact of execution. On princi- 
ple it was not the evidence of the 
grantor that was incompetent, but it 
was the witness that was incom- 
petent. By removing the incom- 
petency of the witness, his evidence, 
which in its nature was always, com- 
petent, became available to prove the 
fact of execution, and his evidence 
in such case is as good and of as 
high a character as that of the sub- 
scribing witnesses. True he may be 
interested, but that goes only to the 
weight and not to the character or 
competency of the evidence. By sec- 
tion 3810 of the Code, adopted in 
1853, parties to actions become com- 
petent witnesses, but it was pro- 
vided that their interest might be 
shown to affect their credibility. 
Later the credibility part of the see- 
tion was removed, and ever since 
that, parties to actions are competent 
witnesses, upon an equality with 
other witnesses, the credibility of all 
alike to be determined by the .jury 
in view of all the circumstances. 
As the evidence of those who were 
present and participated in the exe- 
eution of the instrument, was _ re- 
garded as the best evidence of its 
execution, and the incompetency of 
the grantor as a witness being now 
removed by statute, it inevitably fol- 
lows that he is now, equally with the 
subscribing witnesses, competent to 
establish the execution of the instru- 


ment.” Garrett v. Hanshue,  su- 
pra. 

85. In re Clute, 37 Misc. 586, 75 
NYS 1059. 

86. Smith v. Soper, 12 Colo. A. 
264, 55 P 195; Sherwood v. Pratt, 
6s iBarb: VEN Ys) 9137: irenryi: 
Bishop, 2 Wend. (N. Y.) 575; Scho- 


maker y. Dean, 201 Pa. 439, 50 A 923: 
Huston v. Ticknor, 99 Pa. 231; Hays 
v. Hays, 6 Pa. 368. 

[a] Express request to sign un- 
necegsary.—In proving the execution 
of an instrument, an express request 
by the maker to a subscribing wit- 
ness to sign need not be shown, it 
being sufficient if he signs with the 
maker’s assent. Smith v. Soper, 12 
Colo. A. 264, 55 P 195. 

87. Handy v. State,/7 Harr. & J 
(Ma.) 42. 

88. Munns v. De Nemours, 17 F. 
Cas. No. 9,926, 3-Wash. C. C. 31; Hale 
v. Stone, 14 Ala. 803; Pequawkett 
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any competent testimony without calling the sub- 


seribing witness.®® 
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Bridge v. Mathes, 7 N. H. 230, 26 
AmD 7387. 
[a] A writing, although signed 


by mark, may be attested by one who 
did not see the parties sign it, they 
appearing before him, acknowledging 
the signature as theirs, and request- 
ing him to attest. Elston vy. Roop, 
133 Ala, 331, 32 S 129. 

89. U. S.—Citizens’ Bank v. Nan- 
tucket Steamboat Co., 5 F. Cas. No. 
2,730, 2 Story 16. 

Ala.—Steiner v. Tranum, 98 Ala. 
315,°13 S 365. 

Colo.—Smith v. Soper, 12 Colo. A. 
264,.55 P 195. } 
:, Ga.—Prescott vy. Fletcher, 133 Ga. 
404, 65 SE 877; National Computing 
Secale Co. v. Eaves, 116 Ga. 511, 42 
SE 783; Summerour v. Felker, 102 
Ga. 254, 29 SE 448; White v. Sailors, 
17 Ga, A, 550, 87 SE 831. 
: Ky.—Brashear v. Burton, 4 Bibb 
442. 

.Me.—Ayers v. Hewett, 19 Me. 281. 


. Mass.—Skinner vy. Brigham, 126 

Mass. 132; Com. v. Castles, 9 Gray 

121, 69 AmD 278. 

Aa ae v. Fruin, 18 Mo. A. 
N. C.—Leavering V.ipSmith, 215 

N.C, 385, 20 SE 446, 


Pa.—Kitchen v. Smith, 101 Pa. 452; 
Wright v. Wood, 23 Pa. 120; Heckert 
v. Haine, 6 Binn. 16; Christie v. 
Pe onres ete., R. Cox 51 Pa.!Super: 
1b peaaee ee v. Buchanan, 6 SW 
- Vt.—Curtis v. Belknap, 21 Vt. 433; 
Chandler v. Caswell, 17 Vt. 580. 

Wash.—Palmer v. Parker, 91 Wash. 
683, -1568- P. 1017. 

90. Forsythe v. Hardin, 62 Ill. 
206; Blake v. Sawin, 10 Allen (Mass.) 
340; Jones vy. Henry, 84. Ni. 3820; 
37 ‘AmR 624; Laing v. Kaine, 2 B. 
& P. 85, 126 Reprint 1170. 

[a] Reasons for rule.—‘Both par- 
ties to the lease were present in 
court, and were offered to prove the 
execution, and stated that they did 
not desire the presence of the sub- 
seribing witness, and acknowledged 
the execution in open court. The 
reasons given for the rule that a 
subscribing witness must be called, 
if within the jurisdiction of the 
court, do not apply to this. case. 
Greenleaf says (Greenleaf Ev. 1, Sec. 
569) the reason upon which the rule 
seems best founded, is that a fact 
may be known to the subscribing 
witness not within the knowledge 
or recollection of the obligor, and 
he is entitled to avail himself of all 
the knowledge of the subscribing 
witness relative to the transaction. 
This. is deduced from the case of 
Call v. Dunning, 4 East 53, 102 Re- 
print 750. Another reason assigned 
is, that the party to whose execu- 
tion he is a witness is considered 
as invoking him as the person to 
prove what passed at the time of the 


attestation. Cussons y. Skinner, 11 
Me Sw. 161, 152) Reprint 758.) In 
Hollenback v. Fleming, 6 Hill 303, 


it is said that the subscribing wit- 
ness must be called, because he may 
state the time of the execution, and 
other material facts which may not 
be within the knowledge of any 
other witness. The reasons given for 
the rule seem to be for the benefit 
of the obligor, or, in this case, the 


(d) Waiver of ‘Proof by Attesting 
The requirement of proof by the testi- 
mony of attesting witnesses may be dispensed with 
where the party against whom the instrument is 
to be used waives his right to insist upon such 
proof;°° but the fact that a party has permitted 
a deed to be read in evidence on one trial without 
proof of execution does not amount to permission 


EVIDENCE 
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covenantor. The lessor and lessee 
were both present in court, and were 
willing to waive any right as to the 
presence of the witness. Besides, 
the lessor, who was plaintiff in the 
suit of ejectment, was a competent 
witness, and he, together with the 
lessee, must have known every ma- 
terial fact relative to the execution 
of the lease. A denial to the par- 
ties to a contract, under the cir- 
cumstances, of the right to admit its 


execution, would be entirely cap- 
tious.” Forsythe vy. Hardin, 62 Ill. 
ee ee 

oa ‘Baldridge v. Walton, 1 Mo. 
92. Conn.—Mallet y. Mallet, 1 

Root 501. 


Ga.—Dunaway v. Virginia-Carolina 
Chemical Co., .142 Ga. 383, 82: SE 
1071; Thompson vy. Wilkinson, 9 Ga. 
A. 367, 71 SE 678. 

Ill.— Skinner v. Fulton, 39 Ill. 484; 
Job v. Tebbetts, 10 Ill. 376. 

Nebr.—Jewell v. Chamberlain, 41 
Nebr. 254, 59 NW 784. 


Pa.—Taylor v. Meekly, 4 Yeates 
Goe 

S..C.—Merck v. Merck, 89 S. C. 
a 35.15) ThS he 2969; AnnCas1913A 
937. 


Laramie First 


Wyo.—Boswell v. s 
92 P 624, 


Nat. Bank, 16 Wyo. 161, 
938 Pl 661s 

“Whenever the witnesses are dead 
or inaccessible, or have become in- 
capacitated, or deny the execution in 
their presence, or for any cause are 
unable or unwilling to prove the exe- 
cution, then other evidence may be 


introduced. This is a principle of 
general recognition,”’ Merck Vv. 
Merck, supra. 

93. U. S.—Murdock v. Hunter, 17 


F. Cas. No. 9,941, 1 Brock. 135. 
Ala.—Snider vy. Burks, 84 Ala, 53, 
4 S$ 225; Mardis v. Shackleford, 4 
Ala. 493. 
Ark.—Delony v. Delony, 24 Ark. 7. 
Ga.—MecVicker v. Conkle, 96 Ga. 
584, 24 SE 23; Howard v. Snelling, 
32 Ga. 195; Williams v. Cowart, 27 


Ga. 187. 
Ill—Job v. Tebbetts, 10 Ill. 376. 
1 Blackf, 


heim caldpoatnns v. Cooprider, 

Ky.—Yocum y. Barnes, 8 B. Mon. 
496; Gibbs v. Cook, 4 Bibb 535. 

Lia.—McGowan v. Laughlin, 12 La. 
Ann, 242; Grand Gulf R. etc., Co. v. 
Barnes, 12 Rob. 127. 

Mo.—Gallagher vy. Delargy, 57 Mo. 
9; Waldo v. Russell, 5 Mo. 387. 

N. J.—Glover v. Armstrong, 15 
N. J. L. 186;.. Van Doren vy. Van 
Doren, 3 N. J. L. 697, 4 AmD 408; 
Servis vy. Nelson, 14_N. J. Hq. 94. 

N. Y.—Borst v. ‘Empie, 5 N. Y. 
ran Mott v. Doughty, 1 Johns. Cas. 

N. C.—Angier v. Howard, 94 N. C. 
27; Jones v. Blount, 2 N. C. 238. 

S. C.—Martin v. Bowie, 37 S. C. 
102, 15 SE 736. 

Tex.—Texas Land Co. v. Williams, 
51 Tex. 51; Mapes v. Leal, 27 Tex. 
345; Craddock v. Merrill; 2 Tex. 
494: Timmony v. Burns, (Civ. A.) 
42 SW 133; Cairrell v. Higgs, 1 Tex. 
Unrep. Cas. 56. 

[a] The affidavit of a party to 
the cause may be received to prove 
the death of one subscribing wit- 
ness to a bill of sale, and that the 
other cannot be found, so as to let 
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of such party that it may be introduced on a subse- 
quent trial without such proof.*? 


Secondary Evidence of Execution 


—aa. Grounds of Admissibility—(aa) In General. 
If the subscribing witness or witnesses to a written 
instrument cannot be produced for the purpose of 
proving its execution,®? as for instance, if they are 
dead *? or cannot be found after reasonable ef- 
forts,?* or in the case of a lost deed, if the witnesses 


in other evidence of the execution 
of the writing. McDowell v. Hall, 
2 Bibb (Ky.) 610. 

{b] The grantee in a deed, au- 
thenticated for record by proof of 
the handwriting of the grantor and 
a subscribing witness, is competent 
to make the affidavit required by the 
statute that these persons are dead 
or that their residence is out of the 
state or unknown. Waters v. Spof- 
fords Pp 38n Hext 415: 

{c] Rumors inadmissible.—Proof 
of the handwriting of a subscribing 
witness to an instrument is not ad- 
missible on the ground that he is in 
the army or dead, without better 
proof of the fact than flying reports. 
Hart v. Coram, 3 Bibb (Ky.) 26. To 
samé effect Delony v. Delony, 24 


Arkint: 

{d] Absence tending to show 
death.—(1) Where it was testified 
that a subscribing witness to an 
instrument enlisted on board a priva- 
teer and had not been heard of for 
four years, this was sufficient to let 
in secondary evidence of his hand- 
writing, no reasonable ground being 
left to doubt of the witness’ death. 
Spring v. South Carolina Ins. Co., 8 
Wheat. (U. S.) 268, 5 L. ed. 614. To 
same effect Nicks v. Rector, 4 Ark. 
251; Gaither v. Martin, 3 Md. 146. 
(2) A fortiori proof that one of the 
subscribing witnesses removed from 
the state thirty years before the 
trial, and that the other had not been 
heard from for thirty-seven years, 
sufficiently accounts for failure to 
produce them. Jackson v. Chamber- 
lain, 8 ease CN. Y.) 620. 

94, S.—Cooke vy. Woodrow, & 
Cranch ee 3 L. ed. 22. 

Ark. —Delony v. Delony, 24 Ark. 7. 

Ky.—McDowell vy. Hall, 2 Bibb 610. 

La.—Thompson v. Wilson, 13 ha. 
138; Dismukes v. Musgrove, 8 Mart. 
N. S. 375. 
evant —Whittemore y. Brooks, lt Me. 


oO 
ae Y.—Willson v. Betts, 4 Den. 

Pa.—Gallagher v. London Assur. 
Corp., 149 Pa. 25, 24 A 115: 

s. C.—Manigault v. Hampton, 3 
SMCPiw 2940 
pen rape A een v. Blake, 17 Wis. 

Eng.—Cunliffe v. 
183, 102 Reprint 338. 

[al Wague testimony of plaintiff's 
attorney that he had been unable to 
find the subscribing witness is not 
a sufficient showing that the wit- 
ness was inaccessible, to admit 
proof that one defendant admitted 
having signed the contract in the 
firm: name. Dunaway v. Virginia- 
Carolina Chemical Co., 142 Ga, 383, 
82 SE 1071. 

[b] A mere statement of counsel, 
not under oath, that the only living 
subscribing witness to a contract is 
no longer in the employ of a party, 
is not a sufficient showing that the 
witness is inaccessible. J. I. Case 
Threshing Mach, Co. v. Binns, (Ga. 
A.) 97 SE 4438. 

[c] Sufficiency of efforts to locate 
witness.—Cooke Vv. Woodrow, 5 
Cranch 13, 3 L. ed. 22 [aff 6 F. Cas. 
No. 3,181, 1 Cranch C. C, 437]; Broad- 
well v. McClish, 4 F. Gas. No. 1,905 
IvCranch=C. °C; 4: Delony vy. Delony, 
24 Arks 7; Whittemore v. Brooks, 


Sefton, 2 East 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 


§§ 1154-1155] 


are unknown,°® secondary evidence of execution is 
‘ 
The same is true where, after the time 


admissible, 
of subscribing, the witness becomes 


cause of his becoming a party in litigation or other- 
wise interested, whether his interest is thrown on 
him by operation of law or is acquired by his volun- 
tary act,’® or if he subsequently becomes insane,®? 
It has been held, however: 
that if the party offering an instrument has him- 
self rendered the witness incompetent, 


or if he is infamous.’ 


evidence will not be received.®? 


the transaction in question, other 


1 Me. 57; Van Dyne v. Thayre, 19 
Wend. (N. Y.) 162; Mills v. Twist, 
8 Johns. (N. Y.) 121; Gallagher v. 


London Assur. Corp., 149 Pa. 25, 24 A 
115; Tams v. Hitner, 9 Pa. 441; Sil- 
verman v. Blake, 17 Wis. 213; War- 
dell v. Fermor, 2 Campb. 282; Cun- 
liffe v. Sefton, 2 East 1838, 102 Re- 
print 338; Crosby v. Percy, 1 Taunt. 
364, 127 Reprint 874. 
95. Turner v. Cates, 90 Ga. 731, 
16 SH 971; Congdon vy. Morgan, 14 
gunneting v. Ball, Peake 
Add. Cas. '88. 


ue eee oteetdon v. Allen, 16 
Ala 

igh*—Buard v. Buard, 5 Mart. N. S. 
a Md.—Keefer v. Zimmerman, 22 Mad. 

74, 

oo —Haynes y. Rutter, 24 Pick. 
~ Miss.—Tinnin v. 31 Miss. 
422. 

N. C.—Saunders v. Ferrill, 23 N. C. 
97 [dist Hall v. Bynum, 3 N. C. 328, 
negotiable instrument case]; Black- 
welder v. Fisher, 20 N. C. 304. 

\ Pa.—Hamilton v. Marsden, 6 Binn. 

45; ek v. Cowgell, 1 Ashm., 7. 

. 1.—Kinney v. Flynn, 2 R. I. 319. 

S C.—Merck v. Merck, 89 S. C. 
347, 71 SE 969, AnnCas1913A 937. 

Eng.—Cunliffe v. Sefton, 2 Hast 

188, 102 Reprint 338; Godfrey Vv. 
Norris, 1 Str. 34, 93 Reprint 367. 

Ont. Clark vy. Stevenson, 24 U. C. 
Q. B. 20 

[a] Dctenibe to introduce incom- 
petent witness unnecessary.—Robert- 
son y. Allen, 16 Ala. 106. 

[b] Interest acquired without 
fault of party claiming under in- 
strument.—If a subscribing witness 
to an instrument becomes incompe- 
tent from interest, without the fault 
or agency of the party who claims 
under it, secondary evidence is ad- 
missible to prove its execution. 
Robertson y. Allen, 16 Ala. 106. 

{e] Proof of interest a prerequi- 
site to admission of secondary evi- 
dence.—To authorize the admission 
of secondary evidence of the execu- 
tion of a written instrument, it is not 
enough to prove that the subscrib- 
ing witness bears the same name as 
the wife of the party who executed 
it, but it must be proved that she is 


Price, 


his wife. Kinney v. Flynn, 2 R. I. 
319% 
[d] On the other hand it has been 


held that, where a subscribing wit- 
ness to a deed voluntarily incapaci- 
tates himself from proving it by be- 
coming interested in it, the deed can- 
not be proved by secondary evidence. 
McKinley v. Irvine, 13 Ala. 681. 

97. Currie v. Child, 3 Campb. 283. 

98. Jones v. Mason, 2 Str. 833, 93 
Reprint 881. 


99. Jones v. Phelps, 5 Mich. 218; 
Patterson vy. Schenck, 15 N. J. L. 
434; Edwards v. Perry, 21 Barb. 


CN. Y.) 600. 

[a] Tlustration.—It is not a suffi- 
eient excuse for not producing a 
subscribing witness to an_ instru- 
ment to establish its execution that 
the magistrate before whom the suit 


is brought is the subscribing wit- 
ness, since it is the party’s. fault 
thus to disqualify his witness. 


Paterson v. Schenck, 15 N. J. L. 434. 


If the subscribing 
witness to an instrument denies or cannot recollect 
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incompetent be- 


mony.® 


[§ 1155] 
secondary 


the process of 
evidence of its 


To same effect Jones v. Phelps, 5 
Mich. 218. 

1. U. S.—Northrop vy. Columbian 
rene Co., 186 Fed. 770, 108 CCA 
gpel—Layton v. Hastings, 2 Del. 

Ga.—Buchanan v. Simpson Grocery 
Co., 105 Ga. 393, 31. SH 105; Rein- 
hart v. Miller, 22 Ga. 402, 68 AmD 
506; Thompson vy. Wilkinson, 9 Ga. 
AS 367, 7 SE 678. 

Ind.—Booker y. Bowles, 2 Blackf. 

20 Me, 3387; 


90. 

Me.—Crabtree v. Clark, 

Quimby v. Buzzell, 16 Me. 470. 

Mass.—Whitaker vy. Salisbury, 15 
Pick. 534, 

N. J.—Patterson v. Tucker, 9 N. J. 
Peet sac lie Ame aiae Ketchum. Vv, 
Johnson, 4 N. J. Eq. 370. 

N. Y.—Hall v. Phelps, 2 Johns. 


451; She v. Berrien, 2 Sandf. 
Ch. 

N. C.—Colvord v. Monroe, 63 N. C. 
288. 
aay Lat SHA v. Weaver, 2 Oh. 


Pa.—Hamsher v. Kline, 57 Pa. 397; 
Fritz v. Montgomery County Comrs., 
17 Pa. 130; In re Miller, 3 Rawle 
312, 24 AmD 345. 

S. C.—Pearson vy. Wightman, 8 
S.C. BE: 336, 12 AmD ‘636, 

[a] Tlustrations.— (1) A witness 
having proved his own signature to 
a bond, but being unable to identify 
the party executing it, not knowing 
him, proof of the obligor’s handwrit- 
ing was admitted as sufficient. Lay- 
ton v. Hastings, 2 Del. 147. (2) An 
instrument may be admitted upon 
proof by the witness of the genuine- 


;ness of his signature merely, where 


his memory fails him as to the par- 
ticulars of the transaction. Ham- 
sher v. Kline, 57 Pa. 397. 

2. Merck v. Merck, 89 S. C. 347, 
71 SE 969, AnnCas1913A 937. 


3) Jackson “v. "Root; 18! "Johns. 
CNY) Te 60) Gordon y. Payne, 1 
INCE H S82: 

4 U. S.—Hanrick v. Patrick, 119 


WU. S- 156) 7_SCt 1477 30. Li ed.) 396. 
Davies vy. Davies, 7 F, Cas. No. 
361.252) 1Cranch ‘Cives 105% Jones wv. 
Lovell, 13°F: -Cas. ‘No. 7,478, 1 Cranch 
GiG: 183) 

Ala.—Mobile, etc., R. Co. v. Haw- 
kins, 163 Ala. 565, 51 S 37; Lewis v. 
Glass, 39 S 771; Guice v. Thornton, 
76 Ala. 466; Foote v. Cobb, 18 Ala. 585; 
Barringer v. Sneed, 3 Stew. 201, 20 
AmD 74. 

Ark.—Delony vy. Delony, 24 Ark. 7. 

Ga.—Terry v. Broadhurst, 127 Ga. 
212, 56 SH 282; Harris v. Cannon, 
6 Ga. 382. 

Tll.—Skinner v. Fulton, 39 Ill. 484; 
Mariner v. Saunders, 10 Ill. 113. 

Ind.—State v. Bodly, 7 Blackf. 355. 

Ky.—Kemper v. Pryor, 1 J. J. 
Marsh. 598; McCain v. Gregg, 2 A. K. 
Marsh. 454; Gibbs v. Cook, 4 Bibb 
Ho. 

La.—Carpenter y. Featherstone, 15 
La. Ann. 285; Grand Gulf, etc., R. 
Co. v. Barnes, 12 Rob. 127. 

Me.—Emery v. Twombly, 17 Me. 
5. 

Md.—Dorsey v. Smith, 7 Harr. & 
TeM3 45; 

Mass.—Smith Charities v. Con- 
nolly, 157 Mass. 272, 31 NE 1058. 


(bb) Absence of Witness. 
sufficient ground for the admission of secondary 
evidence that the attesting witnesses reside out- 
side of the state or country or beyond the reach of 
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execution may be resorted to,! and even hostility 
of the only available witness has been held a suf- 
ficient ground to warrant resort to other evidence.? 
But the mere fact that a witness is sick and 
incapable of attending the trial has been held 
to be no ground for dispensing with his testi- 


this 


the court.¢ Where this is the 


case, it has been held to be immaterial that the 


Mo.—Clardy v. Richardson, 24 Mo. 
295; Little vy. Chauvin, 1 Mo. 626. 

Nebr.—Buchanan y. Wise, 34 Nebr. 
695, 02 NW 163. 
ta H.—Dunbar v. Marden, 13 N. H. 

N. J.—New Jersey Zine, ete., Co. 
v. Lehigh Zine, ete., Co., 59 N. J. L. 
189, 35 A 915; Glover vy. Armstrong, 
to ONS. L863 Lorillard vs - Van 
Houten, 10 N. J. L. 270; Van Doren 
vo. wan Doren, 3) N.jJ.ctvOOUs) 4A TOD: 


408, 

N. Y.—Teall v. Van Wyck, 106 
Barb. 376; Jackson v. Chamberlain, 
8 Wend. 620. 

N. C.—Edwards v. 
N.C: 93023 Irvine vv. Irving) 3 Nae: 
27; Jones v. Brinkley, 2 N. C. 20. 

Oh.—Richards v. Skiff, 8 Oh. St. 
586; Hutchins y. Wick, 4 Oh, Dec. 
(Reprint) 170, 1 ClevLRep 89. 

Pa.—Clark v. Sanderson, 3 Binn. 
192, 5 AmD 368. 

Ss. C.—Swancey v? Parrish, 62 S. Cc. 
240, 40 SE 554; Price v. McGee, 3 
SHIG. ESS" j 

Tenn.—Stump v. Hughes, 5 Hayw. 
pee eee Shepherd v. Goss, 1 Overt. 


Tex.—Frazier v. Moore, 11 Tex. 
755; Craddock y. Merrill, 2 Tex. arg 
Lapowski v. Taylor, 13 Tex. Civ. 
624, 35 SW 9384. 

Wyo.—Boswell v. Laramie First 
Nat. Bank, 16 Wyo. 161, 92 P 624, 


Jou OOar 

Iing.—Adam vy. Kerr, 1 B. & P. 360, 
126 Reprint 952; Prince v. Black- 
burn, 2 East 250, 102 Reprint 364. 

[a] Reason for rule.—‘‘Secondary 
evidence is admissible, for the sim- 
ple, yet, most satisfactory reason, 
that the foreign proof cannot be 
reached and coerced by the compul- 
sory process of the Court. True, 
witnesses who reside abroad, will 
usually answer a commission, yet, 
they are not bound to do so. Their 
compliance with the mandate, is not 
of right, but of grace. And evidence 
is never deemed secondary, where 
the better is not within the power, 
compass or control of the party.” 
Harris v. Cannon, 6 Ga. 382, 389. 

[b] Witness out of jurisdiction 
on public duty.—Where the _ sub- 
scribing witness to a bill of sale was 
out of the jurisdiction, on public 
duty, as a member of congress, proof 
of his handwriting was admitted. 
Selby ve Clark, 1 N@s 265, 

[c] Absence of the witness from 
the county (1) has been held im- 
material. Baker v. Massengale,. 83 
Ga. 137, 10 SE 347. (2) But in other 
cases such absence has been held 
sufficient to warrant the introduction 
of secondary evidence. Cook  v. 
Husted, 12 Johns. (N. Y.) 188 (the 
declaration of plaintiff that the sub- 
scribing witnesses did reside in an- 
other county is ‘sufficient evidence 
of the fact of their nonresidence 
within the county in which the cause 
is tried to authorize the justice to 
admit other evidence of the execu- 
tion of the deed); Baker v. Blount, 
3 N. C. 404 (the handwriting of a 
subscribing witness may be proved, 
where the party desiring to prove 
it has done all he could to procure 
the witness’ attendance, but the lat- 
ter had removed out of the county 


Sullivan, 30 
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residence of the witness is known,°® or that he re- 
sides near the place of trial,® although there is also 
authority for the view that where the residence of 
the witness is known, and he lives within a reason- 
able distance from the place of trial, although out- 
side of the state, his deposition should be taken.’ 
According to some authori- 
ties the mere absence of the witness is sufficient to 
lay the foundation for the introduction of secondary 
evidence, without any showing of a permanent resi- 
dence outside of the state or country or beyond the 
jurisdiction of the court,® but other cases hold that a 
mere temporary absence of the witness will not 
justify the admission of secondary evidence.® 

The fact of nonresi- 
dence of the witness may be established by any 
competent evidence,’® and residence outside of the 
jurisdiction may be presumed from the fact that 
the instrument was executed outside of the jurisdic- 


Temporary absence. 


Evidence of nonresidence. 


to avoid an attachment issued to 
procure his presence). (3) Absence 
of the witness from the county is 
sometimes made by statute a ground 


for admitting secondary evidence. 
Buchanan v. Wise, 34 Nebr. 695, 52 
NW 163. 

5 Dunbar vy. Marden, 13 N. H. 
$11, 

6. Harris v. Cannon, 6 Ga. 382, 


389; Emery v. Twombly, 17 Me. 65. 

“Whether the subscribing wit- 
nesses shall or shall not be resorted 
to, does not, aS we conceive, depend 
upon the nearness or distance of 
their residence, either from the par- 
ties or the place of trial, but whether 
or not they reside within the juris- 
diction of the Court.” Harris v. 
Cannon, supra. 

7. Rich v. Trimble, 2 Tyler (Vt.) 


8. Jackson vy. Feather River, etc., 


Water Co., 14 Cal. 18; McGarrity v. 
Byington, 12 Cal. 426; Harper v. 
Solomon, 3 S. C. L. 3; Oliphant v. 
Tarcart.. 1 pss ©, 14.25); 7 Prince pV. 
Blackburn, 2 East 250, 102 Reprint 
364, 

Ss. Ark.—Brown vy. Hicks, 1 Ark. 
232. 

Ky.—McCord v. Johnson, 4 Bibb 


bal. 
Md.—Gaither v. Martin, 3 Md. 146. 
Mass.—In re Sacket, 1 Mass. 58. 


Nee. Gordonen., bayne, LaNiusG. 
82. 

Tenn.—Harrel v. Ward, 2 Sneed 
610, 613. 


“The rule most generally approved 
in the American courts, so far as 
the examination of the cases has ex- 
tended, is that the absence of the 
subscribing witness beyond the juris- 
diction at the time for the trial, for 
a temporary purpose, where the re- 
turn of the witness within a limited 
time is reasonably certain, is not a 
sufficient ground for the introduction 
of secordary evidence; that, to ren- 
der this admissible, it must be shown 
that the witness is a non-resident. 
This, we think, is the more cor- 
rect and general rule, and it was in- 
cvidentally recognized by this court 
in the case of Crockett v. Crockett, 


Meies 95 909% Harrel v. Ward, 
supra. 
{a] This is true: (1) Where the 


witness has been summoned. Mc- 
Cord v. Johnson, 4 Bibb (Ky.) 531; 
Creighton v. Johnson, Litt. Sel. Cas. 
(Ky.) 240. (2) Where he has not 
been Summoned. Brown vy. Hicks, 1 
Ark. 232. (3) Although the absence 
of the witness is caused by sickness. 
Gordon v. Payne, 1 N. C. 82. 

10. Ala.—Holman vy. Norfolk Bank, 
12 Ala. 369. 

Ind.—Gordon y. Miller, 1 Ind. 5381. 

La.—Dismukes v. Musgrove, 8 
Mart. N. S. 375. ee 


Mass.—Troeder v. Hyams, 


EVIDENCE 


tion.22 


witnesses.!? 
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Mass. 536, 27 NE 775. 
Nebr.—Buchanan y. Wise, 34 Nebr. 
695, 52 NW 163. 
ae Y.—Peo. v. Rowland, 5 Barb. 
449, 


Oh.—Clark v. Boyd, 2 Oh, 56. 
S. C—Harper v. Solomon, 3 S. C.L. 


3 

[a] Sufficiency of evidence.—(1) 
Proof by old residents of the town 
where a deed was executed, and who 
had resided there before and since 
the execution of the deed, that they 
never knew or heard of such per- 
sons in the state as the witnesses 
to the deed is prima facie sufficient 
to prove nonresidence, and to let 
in secondary evidence of the genu- 
ineness of the signatures to the 
deed. Holman y. Norfolk Bank, 12 
Ala. 369. (2) Proof that a subscrib- 
ing witness to a bond was residing 
out of the state when last heard 
from by one who was well ac- 
quainted with him is prima facie 
proof of his absence from the state, 
so as to render proof of his hand- 
writing admissible. Gordon v. Mil- 
Let etn ING jocks - (3) aueroof that van 
attesting witness to a note when last 
seen was engaged in business out-of 
the state, coupled with a return non 
est inventus on a subpcena by a con- 
stable of the city in which the at- 
testing witness lived before going 
out of the state is sufficient to let in 
secondary evidence of the genuine- 
ness of the signature. Troeder v. 
Hyams, 153 Mass, 536, 27 NE 1775. 
(4) But a sheriff’s return is not the 
only evidence of a witness’ non- 
residence and it is not necessary 
that a subpoena in such case should 
have issued for the absent witness. 
Dismukes v. Musgrove, 8 Mart. N. S. 
(La.) 375; Clark v. Boyd, 2 Oh. 56. 

1l. U. S.—Wilcox v. Hunt, 13 Pet. 


378, 10 L. ed. 209; Manchester v. 
Milne, 16 F. .Cas. No. 9,006, Abb. 
Adm. 115. 


Ala.—Mobile, ete., R. Co. v. Haw- 
kins, 163 Ala. 565, 51 S 387; Elliott 
v. Dyche, 80 Ala. 376. 

Cal—McMinn v. Whelan, 27 Cal. 
300; McMinn vy. O’Connor, 27 Cal. 
238; Landers vy. Bolton, 26 Cal, 393. 

Ill.— Newsom y. Luster, 13 Ill]. 175. 

La.—Barfield v. Hewlett, 4 La. 118; 
Crouse v. Duffield, 12 Mart. 539. 

Mass.—Valentine v. Piper, 22 Pick. 
85, 38 AmD 715; Catlin v. Ware, 9 
Mass. 218, 6 AmD 56. 

Vt.—Sherman y. Champlain Transp. 
Co., £84) Vita G2; 

Wyo.—Boswell v. Laramie First 
Nat. Bank, 16 Wyo. 161, 92 P 624, 
93 P 661. : 


12.).. Lyng <v~ «Boston, eters RR. (Cos 
12 Cush. (Mass.) 277. 
13. U. S.—Murdock vy. Hunter, 17 


F. Cas. No. 9,941, 1 Brock. 135. 
Ala.—Mobile, ete., R. Co. v. Haw- 
kins, 168 Ala. 565, 51 S 37: Snider 


Attesting Witnesses—aaa. In General. 
attesting witness is unavailable, proof of his hand- 
writing is admissible as secondary evidence,'? and 
proot of the handwriting of one of several witnesses 
may be ,sufficient.14 
the handwriting of the witness is sufficient to admit 
the document in evidence without proof of the hand- 
writing of the person by whom it was executed,'® . 
but in other jurisdictions the rule is that the hand- 


But the mere fact that a grantor is de- 
scribed in a deed as residing outside of the state 
where it is sought to use the deed in evidence, to- 
gether with proof that he does actually reside out- 
side of the state is not sufficient to establish that 
the deed was executed outside of the state so as 
to let in secondary evidence of its execution with-~ 
out accounting for the absence of the subscribing 


Proof of Handwriting—(aa) Of 
Where the 


In some jurisdictions proof of 


v. Burks, 84 Ala. 53, 4 S 225; Guice 
v. Thornton, 76 Ala. 466; Foote v. 
Cobb, 18 Ala. 585; Thomas v. Wal- 
lace, 5 Ala. 268. ¥ 
Fla.—Groover vy. Coffee, 19 Fla. 61. 
Ind.—State v. Bodly, 7 Blackf. 355; 
Jones v. Cooprider, 1 Blackf. 47. 
Ky.—MeMurtry'v. Frank, 2 ‘T. B. 
Mon. 113; Miller’ v. Dillon, 2 T.. B. 
Mon. 73; Ford v. Hale, 1 T. B. Mon. 
23. 
4 Md.—Dorsey v. Smith, 7 Harr. & J. 
45. 
Mo.—Liitle v. Chauvin, 1 Mo. 626. 
N. J.—Worman v. Seybert, 78 N. J. 


l.. 1765 735A .5293..Glover: v.9 Arm- 
strong; 150N.4s te 186: 
N. Y.—Borst v. Empie,.5 N. Y. 


33; Kimball v. Davis, 19 Wend. 437; 
Cook v. Husted, 12 Johns. 188; Mott 
v. Doughty, 1 Johns. Cas. 230, 

N. C.—Angier vy. Howard, 94 N. C. 


27; Edwards v. Sullivan, 30 N. C. 

302; Jones v. Brinkley, 2 N. C. 20. 
Oh.—Clark v. Boyd, 2 Oh. 56. 
Pa.—Kelly v. Dunlap, 3 Penr. & 


W. 136; Unger vy. Wiggins, 1.Rawle 
331; Powers v. McFerran, 2 Serg. & 


R. 44. 

S. C.—Merck v. Merck, 89 S. C. 
347, 71 SE 969, AnnCasi1913A 937; 
Price v:) MeGee, 3» SyiC., ts (3738. 


Wis.—Garrison vy. Owens, 1 Pinn. 
544, 

Wyo.—Boswell  v. 
Nat. Bank, 16 Wyo. 
93 P 661. 

N. W. Terr.—Marcy v. Pierce, 4 
Terr. L, 246. F 

14...U--S.—Hanrick v. Patrick, 119 
U. Seot56; (7SCt 147,,.30, Ls ed: 5396: 
Stebbins v. Duncan, 32, 
24 SCty 313;527 Le ced § 

Ala.—Smith v. Keyser, 115 Ala. 
455, 22 S 149; Thomas v. Wallace, 
5 Ala. 268. 

D. C.—U. S. v. Boyd, 8 App. 440. 

Ky.—Fitzhugh v. Croghan, 2 J. J 
Marsh. 429, 19 AmD 139. 

Mass.—Gelott v. Goodspeed, 8 
Cush. 411. 

N. C.—-Davis v. Higgins, 91 N. C. 
a3 Burnett v. Thompson, 35 N. C. 

Tenn.—Stump v. Hughes, 5 Hayw. 
pile Shepherd v. Goss, 1 Tenn. 

Tex.—Mapes v. Leal, 27 Tex. 345. 

Eng.—Cunliffe v. Sefton, 2 East 
183, 102 Reprint 338; Adain v. Kerr, 
1B. & P. 360, 126 Reprint 952. 
yee: D. C.—U. S. v. Boyd, 8 App. 
. A et ag v. Fassitt, 1 Harr. & 

N. J.—Servis v. Nelson, 14 N. J. 


Eq. 94. 

N. Y.—Borst v. Empie, 5 N. Y. 
33; Van Winkle v. Constantine, 2 
Edm. Sel. Cas. 460 [aff 10 N. Y. 
422]; Brown v. Kimball, 25 Wend. 
259; McPherson v. Rathbone, 11 


Wend. 96; Lush v. Druse, 4 Wend. 


Laramie First 
161, 92. P 624, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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writing of the maker as well as of the attesting 
witnesses must be proved,'® unless the maker signed 
by mark,’’ or it is made to appear that proof of 
his handwriting is unavailable.* In any event, 
there should be proof of some fact or facts showing 
the identity of the maker and connecting him with 
the instrument.}® 

Proof of sealing and delivery. Where the attes- 
tation of the subscribing witnesses certifies to the 
delivery as well as the execution of the document, 
delivery is sufficiently proved where nonproduction 
of the witnesses is accounted for and proof of 
their handwriting is made;?° but such proof is in- 
sufficient to show delivery of an instrument con- 
taining no recital of delivery.2! Proof of the death 
and of the handwriting of a subscribing witness to 
an instrument not in the usual form of a sealed 
instrument, nor purporting in the body thereof to 
be sealed, is not evidence of the delivery and seal- 
ing of the instrument, although a sufficient seal 
is affixed to the subseriber’s name.?? 

[§ 1157] bbb. Incompetent Witnesses. Where 
the subseribing witnesses to am instrument upon 
which an action is brought have become disqualified 
by interest acquired since its execution, proof of 
the handwriting of the witnesses is competent to 
prove the due execution of the instrument.?* Where, 
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however, the subscribing witness was, by reason of 
the relation of husband and wife or interest in some 
other way, incompetent to testify to the execution 
of an instrument at the time of the subseribing as 
well as at the time of trial, proof of the witness’ 
handwriting is inadmissible, but proof of the party’s 
handwriting is admissible as if there had been no at- 
testing witness.?* 

[§ 1158] (bb) Of Person Executing Instru- 
ment. According to the decisions in some jurisdic- 
tions if it appears. that the attesting witness is in- 
capable of being produced, proof of the signature 
of the person executing the instrument may be made 
without first showing the unavailability of proof of 
the witness’ handwriting.*® In other jurisdictions, 
however, where the subscribing witness cannot be 
produced, it has been held essential as the next step 
to prove the handwriting of the witness, this being 
regarded as furnishing the evidence next in degree; 
and proof of the handwriting of the person who 
executed the instrument will not, according to these 
authorities, be admitted unless proof of the hand- 
writing of the witness cannot be procured.2® But 
it is agreed that proof of the handwriting of the 
person executing the instrument may be resorted to 
if the party is unable to prove the handwriting of 
the attesting witness,?? or in a case where the sub- 
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313; Jackson v. Lewis, 13 Johns. 504; 

Sluby v. Champlin, 4 Johns. 461. 
ING GB lA Chyavenn Wil Shit one Nee Ge 

447° Jones vy. Blount, 2 N. C. 238. 
Oh.—Clark v. Boyd, 2 Oh. 56. 
Pa.—Powers v. McFerran, 2 Serg. 


& R; 44; Hamilton v. Marsden, 6 
Binn, 45. 
Vt.—Sanborn v. Cole, 63 Vt. 590, 


22 A 716, 14 LRA 208. 

Eng.—Cunliffe v. Sefton, 
183, 102 Reprint 338. 

16. Hobart v. Hobart, 154 Ill. 610, 
39 NE 581, 45 AmSR 151; Harris v. 
Patten, 2 La. Ann. 217; Tagiasco v. 
Molinari, 9 La. 512; Dismukes_ v. 
Musgrove, 7 Mart. N. S. (la.) 58; 
Cram v. Ingalls. 18 N. H. 613; Sims 
vy. De Graffenreid, 15uS2 Cy Lis 253% 
Plunket v. Bowman, 13 8. C. L. 138; 
Cornneil v. Bickley, 12 S. C. L. 466. 

fa] This rule applies, although 
the instrument is one which the law 
requires to be witnessed. Hobart v. 
Hobart, 154 Ill. 610, 39 NE 581, 45 
AmSR 151; Cram v. Ingalls, 18 N. H. 
613. 

{[b] In Georgia (1) the rule stated 
in the text now obtains under stat- 
uate. Strickiand vy. Babcock Lumber 
6o., 142 Ga. 120, 82 SH 531. (2) 
But formerly proof of handwriting 
of the witnesses was sufficient. Mc- 
Vicker v. Conkle, 96 Ga. 584, 24 SH 
23: Howard v. Snelling, 32 Ga. 195. 

17. Tagiasco v. Molinari, 9 La. 
512: Lyons v. Holmes, 11S. C. 429, 
32 AmR 483; Shiver v. Johnson, 4 
S. Cc. L. 397; Smith y. Stanley, 114 
Va. 117, 75 SH 742. 

18. McGowan v. Laughlan, 12 La. 
21242) 

19. Gallagher v. Delargy, 57 Mo. 
29; Taylor v. Crowninshield, 5 NY- 
LegOks 209: Russeil v. Tunno, 45 
S. ¢c. L. 303; Nelson y. Whittall, 1 
B. & Ald. 19, 106 Reprint 8; White- 
locke v. Musgrove, 1 Cromp. & M. 
511. 149 Reprint 502. 

20. Dawson v. Dawson, 14 S. C. 


2 Hast 


Eg. 243. 
21. Dawson vy. Dawson, 14 S. C. 
Kq. 243, 


22. Newbold v. Lamb, 5 N. J. L. 


23. WLa.—Buard vy. Buard, 5 Mart. 
N: S. 132. 

Md.—Keefer v. Zimmerman, 22 Md. 
Miss.—Tinnin vy. Price, 31 Miss. 
422, 

N. C,—Saunders v. Ferrill, 23 N. C. 
‘997; Blackwelder v. Fisher, 20 N. C. 


345. 

Pa.—Lautermilch vy. 
Sere. & R. 202; 
den, 6 Binn. 45; 
Ashm., 7, 

Eng.—Godfrey v. Norris, 1 Str. 34, 
93 Reprint 367. 

24. Mass.—Packard v. Dunsmore, 
11 Cush. 282; Amherst Bank v. 
Root, 2 Metce. 522. 

RD C.—Nelius v. Brickell, 2 N. C. 


Pa.—Mackrell v. Wolf, 104 Pa. 421; 
Miller v. Carothers, 6 Serg. & R. 215. 
eon C.—Lever v. Lever, 19 S. C. Eq. 

Eng.—Swire v. Bell, 5 T. R. 371, 
101 Reprint 207. 

Ont.—Clark y. Stevenson, 23 U. C. 
Q3B. 525. : 

25. Ala.—Snider y. Burks, 84 Ala. 
538, 4 S 225; Lee vy. Shivers, 70 Ala. 
288. Cox We “Wavis;, 17 Alay “T44, 252 
AmD 199; Lazarus v. Lewis, 5 Ala. 
457; Mardis v. Shackleford, 4 Ala. 
493. 

Cal.—McMinn y. Whelan, 27 Cal. 
0 


Kneagy, 3 
Hamilton v. Mars- 
Bell vy. Cowgell, 1 


30 


Tll.—Newsom v. Luster, 13 Ill. 176. 
Ky.—Yocum v. Barnes, 8 B. Mon. 
496; McClain v. Gregg, 2 A. K. Marsh. 
454; Sentney v. Overton, 4 Bibb 445. 

La.— Grand > Gulf, ete... €o.; -'v. 
Barnes, 12 Rob. 127. 

Me.—Jones vy. Roberts, 65 Me. 273; 
Woodman v. Segar, 25 Me. 90. 


Mass.—Smith Charities v. Con- 
nolly, 157 Mass. 272, 31 NE 1058; 
Valentine v. Piper, 22 Pick. 85, 33 
AmD 715. 

Miss.—Downs vy. Downs, 3 Miss. 
915. 

N. D.—McGilvra v. Minneapolis, 
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854. 

Oh.—Clark v. Boyd, 2 Oh. 56. 

S) G.— Brown v. Edgar, 15S; CG. L. 
91 (under statute). ‘ 

Tex.—Chator vy. Brunswick-Balke- 
Collender Co., 71 Tex. 588, 10 SW 
250; Sloan v. Thompson, 4 Tex. Civ. 
A. 419, 23 SW 613. 

Vt.—Sherman v. Champlain Transp. 
Cou. SLaVt. LEZ: 

“No court in this country, so far 
as I have examined, has expressed 
itself satisfied with the rule which 
makes proof of the handwriting of 
the attesting witness better evi- 
dence than that of the party, though 
several have felt constrained, by the 
force of authorities, to adopt it.” 
Newsom vy. Luster, 13 Ill. 175, 184. 


[a] Illustration—Where one of 
the witnesses is dead, and the resi- 
dences of the others are out of the 
state or unknown, proof of the prin- 
cipal’s signature will suffice. Grand 
Gulf, R., -ete., Co. ‘y.) Barnes, 12) Rob: 
(La.) 127. 

{b] Instruments not requiring at- 
testation.—The execution of an in- 
strument which the law does not re- 
quire to be attested by witnesses 
may be authenticated by proof of 
the handwriting of the grantor or 
obligor, if the subscribing witnesses 
are not available. Landers v. Bol- . 
ton, 26 Cal. 393; Sherman vy. Champ- 
lain Transp. .Co., 31 Vt. 162. 

[c] Proof of an acknowledgment 
by the maker, of execution of the 
instrument, in addition to proof of 
his handwriting is sufficient. Downs 
v. Downs, 3 Miss. 915, 

26. U. S.—Stebbins v. Duncan, 108 
TRESS. (S28) 25S CuRs sly 21) say leds Veale 
Clarke v. Courtney, 5 Pet. 319, 8 L. 
ed. 140. - 

Clee ca ee v. Royston, 2 Ark. 

Del.— Boyer v. Norris, 1 Del. 22. 
Ronee ie v. Warren, 4 Blackf. 

N. H.—Gould v. Kelley, 16 N. H. 
one Farnsworth y. Briggs, 6 N. H. 

1 


N. Y.—Jackson v. 
Wend. 178. ' 

N. C.—Jones v. Blount, 2 N. C. 238. 

Or.—Marks v. Wilson, 72 Or. 5, 143 
Py906: 

Pa.—North Penn Iron Co. vy. In- 
ternational Lithoid Co., 217 Pa. 538, 
66 A 860. 

Eng.—Barnes v. Trompowsky, 7 
T. R. 265, 101 Reprint 966. 

{a] Effort to prove handwriting 
of witness held insufficient.—Where 
it appeared that the subscribing wit- 
ness to a bond had been clerk of the 
county court of a large, populous, 
and wealthy county, and had been 
dead only twenty-five years, it was 
sufficient for admitting testimony of 
the obligor’s handwriting to show by 
one witness only that he did not 
know the subscribing witness’ hand- 
writing, and did not know of any 
person who did have such knowl- 
edge. McKinder v. Littlejohn, 23 N. 
C. 66. 

27. U. S.—Morgan v. Curtenius, 17 


Waldron, 13 


F. Cas. No. 9,799, 4 McLean 366 [aff 
120 How. 1, 15 L. ed. 823]. 
Ill.—Newson y. Luster, 13 Ill. 175. 
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scribing witness merely made his mark instead of 
writing his name.28 Proof of the handwriting of 
the maker may always be produced as corrobora- 
tive evidence of the due and valid execution of the 
instrument.*° 

[§ 1159] (f) Rebutting or Impeaching Evi- 
dence. It may be shown by a subscribing witness 
or alleged subscribing witness that the instrument in 
question was not in fact delivered °° or that his sig- 
nature is not genuine.*!' The presumption of the exe- 
cution of an instrument by the maker arising from 
proof of the handwriting of a deceased subscribing 
witness may be rebutted by evidence that the signa- 
ture is not in the maker’s handwriting,®* or by the 
denial of the person by whom the instrument pur- 
ports to be executed in connection with other cir- 
cumstanees.** The character of the subscribing wit- 
ness, to an instrument who has proved the instru- 
ment in open court for the purpose of registration 
has been held subject to be impeached in a subse- 
quent suit based on the instrument, although he is 
not a witness in the suit.*4 So it has been held that, 
where an instrument is read in evidence on proof 


Mo.—Clardy v. Richardson, 24 Mo.|name appears as 


EVIDENCE. 


a subscribing wit- 
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of the handwriting of a deceased attesting witness, 
the adverse party may show the bad character of 
such witness at the time when he made the attes- 
tation,®® or his contradictory declarations, as that 
the instrument was a forgery, or was antedated.*® 
But it has also been considered that where the exe- 
cution of an instrument. offered in evidence is proved 
by one of the subscribing witnesses, the other being 
dead, evidence of the bad character of the deceased 
witness for veracity is not admissible,*’ nor can 
declarations of the deceased witness be shown to 
contradict the attestation.2® Contradietory decla- 
rations of: deceased witnesses have been rejected, 
even though no living witness testified to the execn- 
tion of the instrument.*? 

[§ 1160] (2) Unattested Instruments. Where 
a wyitten instrument is not attested by any subserib- 
ing’ witnesses, it is nevertheless admissible, although 
evidence of authenticity other than that of subserib- 
ing witnesses must of course be resorted to.4° Un- 
der such circumstances the exeeution of the instru- 
ment may be proved by the testimony of a person 
who was present and saw it executed,‘ by the testi- 


by Code (1896) §§ 982, 998. Russell 


295. 

N. Y.—McPherson vy. Rathbone, 11 
Wend, 96. 

Oh.—Graham v. Burggraf, 10 Oh. 
Cir; Ct. N.S. 594. 

Pa.—Miller v. Carothers, 6 Serge. & 


R215) “Clark v.. Sanderson, 3 Binn. 
192, 5 AmD 368. , 
Va.—Raines vy. Philips, 1 Leigh 


(28 Va.) 483. 

Wyo.—Boswell v. Laramie First 
Nat. Bank, 16 Wyo. 161, 92 P 624, 93 
P 661. 

[a] An ineffectual effort to prove 
the handwriting of a subscribing 
witness by his brother has been held 
sufficient to allow proof of the in- 
strument by proving the handwrit- 
ing of the party. McPherson v. Rath- 
bone, 11 Wend. (N. Y.) 96. 

28. Watts v. Kilburn, 7 Ga. 356; 
Carrier ‘v. Hampton, 33 N. C. 307; 
Gilliam v. Perkinson, 4 Rand. (25 


u : wNorris;? 23 
How. 358, 16 Li. ed. ‘539; Clarke v. 
Courtney, 5 Pet. 319, 8 L. ed. 140; 
Davies v. Davies, 7 F. Cas. No. 3, 612, 
26°Cranch’C.) CY 105. 

Ark.—Tatum v. Mohr, 21 Ark. 349. 

Cal.—Jackson v. Feather’ River, 
etc., Water Co., 14 Cal. 18. 

Ill.—Doe v. Bean, 6 Ill. 302. 

Ind.—Ungles v. Graves, 2 Blackf. 
£9i, 

Ky.—Gibbs v. Cook, 4 Bibb 535. 

La.—Thomas v. Turnley, 38 Rob. 
206; Lynch v. Postlethwaite, 7 Mart. 
69, 12 AmD 495. 

Goodspeed, 8 


Mass.—Gelott vy. 
Cush. 411. 

me H.—Dunbar v. Marden, 13 N. H. 
31 

N. J.—Van Doren v. Van Doren, 3 
N. J. L. 1022; Servis v. Nelson, 14 N. 
J. Eq. 94. 

N. C.—Miller v. Hahn, 84 N. C. 226. 


Pa.—Irwin v. Patchen, 164 Pa. 51, 
30 A 436. 


, Tenn.—Stump v. Hughes, 5 Hayw. 
Bs 

30. Jackson v. Inabinit, 12 S. C. 
Ta3h9 


81. Jones v. Garza, 11 Tex. 186. 

[a] Testimony not amounting to 
denial of signature.—Testimony of 
an alleged subscribing witness that 
on the day when the deed purports 
tg have been executed she was not 
in the county,°and did not on that 
day witness a deed from such grant- 
ors’ to such grantee, is not a denial 
of the genuineness of her signature 
on such deed, Sutherland v. Ross, 
160 Pa. 29, 28 A 437. 

[b] Conflicting testimony of wit- 
nesses.—The testimony of one whose 


ness to a deed executed about twelve 
years previously, that he had no 
recollection of ever having seen and 
attested the deed, and believes he 
never did, is not sufficient to show 
the deéd to be spurious, in opposition 
to one witness who testifies to its 
execution by .the parties, and of 
others who state corroborating facts. 
Juzam v. Toulmin, 9 Ala. 662, 44 
AmD 448. 

Peo. v. McHenry, 19 Wend. (N. 
Y.) 482. 

33. Thompson y. Halstead, 44 W. 
Va. 390, 29 SE 991. 
ay fig Vandyke v. Thompson, 1 Del. 
AN Losee v. Losee, 2 Hill (N. Y.) 

[a] The instrument is not ren- 
dered inadmissible by proof of bad 
character of a witness. Lawless v. 
Guelbreth, 8 Mo. 139. 

86... Smith v. Asbell, -33--S: C:. I. 
141; McElwee v. Sutton, 18 SS. CG. L. 
128; Doe v. Ridgway, 4 B. & Ald. 53, 
6 ECL 387, 106 Reprint 858. 

87. Meeker y. Boylan, 28 N. J. L. 
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Bee Meeker v., Boylan, 28 N. J. L. 
39. U. S. v. Boyd, 8 App. (D. CG) 

440; Rose v. Cuyler, 27 U. C. Q. B. 


270 [aff Strobart v. Dryden, i M. & 
W. 615, 150 Reprint 581]. 

40. Russell v. Holman, 156 Ala. 
432, 47 S 205; Dundy v. Chambers, 23 
Ill. 369. 

[a] Reason for rule.—‘It would 
be absurd for the law to say that a 
deed is equally valid without as with 
attesting witnesses, and then re- 
quire him to prove it alone by such 
witnesses. If the law at most only 
requires signing, sealing, and deliv- 
erv, as essential to the validity of a 
deed, and deems the further cere- 
mony of attestation by witnesses as 
unnecessary to give it force and va- 
liditvy, it must follow that there is 
some other competent mode of prov- 
ing the deed, other than by subscrib- 
ing witnesses, To attribute to such 
a deed validity because it possessed 
those essential narts, and vet to hold 
that it could not he read in evidence 
until it was established by subscrib- 
ing witnesses. would be an absurd- 
ity that the law cannot recognize.” 
Duny v. Chambers. 23 Tl. 369. 

[b] A deed signed by the marks 
of the grantors is admissible in evi- 
dence where a justice of the peace 
took their separate acknowledgments 
in accordance with Code (1896) §&§ 
996, ° 997, although it was not at- 
tested by two witnesses as required 


v. Holman, 156 Ala. 432, 47 S 205. 
41. Ala.—Norton -v. Allaire Wood- 
ward, 185 Ala. 344, 64 S 609; Left- 
kovitz v. Gadsden First Nat. Bank, 
152 Ala. 521, 44 S 613; Malchow v. 
State, 5 Ala. A. 99, 59 S 342. 
Del.—State v. Matlack, 21 Del. 401, 


64 A 259 

Ga.—Mosely v. Gordon, 16 Ga- 
384. 
‘ ae Dandy vy. Chambers, 23) Ill. 
69. 

Iowa.—In re Chismore, 166 Iowa 
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Ky —Frashure v. Com., 176 Ky. 
244, “95 SW 409, 411 [eit Cyc]. 

Minn.—Lennon, Inc. v. McDermott, 
1386 Minn. 30, 161 NW 211. 

N. J.—Dayton v. Boettner, 82 N. J. 
L. 421, 81 A 726. 

N. Y.—Cohen v. Blias, 176 App. 
Div. -763,7163° NYS d0bi:= Davis ive 
ASST, 164 NYS 65. 

Graham v. Burggraf, 10 Oh. 
cir not. N. S. 594. 

Okl.—Miller vy. Thompson, 50 Okl. 
643, 151 P 192; Crowder State Bank 
v. “American Powder Mills, 46 Okl. 
105, 148 P 698; Archer v. U. S. 9 Okl. 
569, 60 P 268. 

Philippine.—U. S. v. Evangelista,. 
29 Philippine 215. 

S. C.—Stoddard v. Hill, 38 S. C. 
385, 17 SE 188. 

Tex.—Meuley v. Zeigler, 23 Tex. 
88; Richards v. Belcher, 6 Tex. Civ. 
A. 284, 25 SW 740. 

[a] It must first be shown that 
the witness was present and saw the 
instrument executed. Archer v. U. 
S., 9 Okl. 569, 60 P 268. 

{b] Evidence held sufficient.— 
Where a witness stated that he had 
seen the bill of sale presented to him, 
and that he was present when the 
same was executed, such statement 
was equivalent to saying that he saw 
it executed, and was admissible in 
proof of execution, Mosely v. Gor- 
don, 16 Ga. 384. 

{el 
(1) Where a witness who could not 
read testified that he saw the party 


to the alleged contract sign a paper 


about the time of the date of the 
contract, and understood it to be of 
the purport of the paper offered in 
evidence, but was not a subscribing 
witness, and could not identify the 
paper either by the handwriting or 
by any mark, there is not sufficient 
evidence of the execution of the pa- 
per to authorize its admission, since, 
for aught that appears, it was in the 


power of the party offering it to have: 


called a witness to the proof of the 


handwriting. Hunter v. Glenn, 17 S.. 


For later cases, developments and changes in the law see cumulative Annotations, same title; page and note number. 


Evidence held insufficient.—. 
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mony or admissions of the person executing 1,37) by 
the testimony of any one familiar with his hand- 
writing,** or by any competent proof of the genu- 


ineness of his handwriting.** 


[§ 1161] d. Sufficiency of Evidence—(1) In 
Although reasonable certainty in proof of 


General. 


©. GD. 542. (2) A. statement. of a 
witness that “it is A’s bond” does 
not prove that A signed and deliver- 
ed it. _Burgen v. Com., 8 KyL 613. 

42. U.S.—Smith v. Gale, LCT Oh tS 
509, 12 SCt 674, 36 L. ed. 521. 

Ala. —Malchow v. State, 5 Ala ve 
995-59" S' 342; 


Dak. —lLander v. Propper, 6 Dak. 
64, 50 NW 400. 
pine —Lowman v. Aubery, 72 Ill, 


619; Dundy v. Chambers, 23 Il. 369. 
Iowa.—Fisher Vv. Carter, 178 Iowa 
636, 160 NW 15. 
Kan. —Wills v. Wood, 28 Kan. 400. 
Ky.—Harrison v. Edwards, 3 Litt. 
340; Burgen v. Com., 8 KyL 6138. 
La.—Robertson vy. Lucas, 1 Mart. 
Nia Sel Sit. 
Md.—Crichton y. Smith, 34 Md. 42. 
Mass.—White v. Solomon, 164 
Mass. 516, 42 NE 104, 30 LRA 587. 
Mich.—Gibbs v. Linabury, 22 Mich. 
479, 7 AmR 675. 


Minn.—Pottgieser v. Dorn, 16 
Minn. 204. 

Mo.—Powell v. Adams, 9 Mo. 766. 

Nebr.—Matoushek y. Dutcher, 67 


Nebr. 627, 93 NW 1049. 

N. J.—Yeomans v. Petty, 40 N. J. 
Eq. 495, 4 A 631. 

N. Y.—Hichhold v. Tiffany, 20 
Mise. 681, 46 NYS 534; Van Alen vy. 
Bliven, 4 Den 455; McCoon v. Biggs, 
2 Hill 121, 


Pa.—Stewart v. Gleason, 23 Pa. 
Super. 325. 
Tex.—Bohn v. Davis, 75 Tex. 24, 


12 SW 837; Groesbeck v. Wiest, (Civ. 
A.) 157 SW 258. 

Utah.—Burraston v. Nephi First 
Nat. Bank, 22 Utah 328, 62 P 425. 

Wash.—Ross-Higgins Co. v. Rook, 
65 Wash. 546, 118 P 744. 

Wis.—Bazelon v. Lyon, 128 Wis. 
337, 107 NW 337. 

[a] Reason for rule.—‘‘This ad- 
mission, if made at the time of the 
delivery to the attorney, was a part 
of the res geste, and, for that rea- 
son, would be admissible to prove its 
execution. If, however, it was made 
afterwards, it was made against his 


interest.” Dundy v. Chambers, 23 
Tll,. 369. 

{[b] Admission in pleadings suffi- 
cient.—Smith v. Gale, 144 U. S. 509, 


12 SCt 674, 36 L. ed. 521; Lander v. 
Propper, 6 Dak... 64, 50 NW 400; 
Wills v. Wood, 28 Kan. 400. 

[ec] Admission by use of instru- 
ment in same trial—(1) When a 
party admits a private writing to be 
genuine by using it as such upon a 
trial, he cannot afterward deny its 
authenticity when his opponent de- 
sires to use it. Borah v. Archers, 7 
Dana (Ky.) 176; Whitman v. Horton, 
46 N. Y. Super 531 [aff 94 N. Y. 644]; 
Rebeson v. Schuylkill Nav. Co., 3 
‘Grant (Pa.) 186. See also Boggs v. 
Miles, 8 Serg. & R. (Pa.) 407. (ap- 
plying the same rule to a public book 
in which a county treasurer’s ac- 
‘count was kept). (2) But where 
plaintiff makes affidavit of the loss 
of a writing, and offers secondary 
evidence of its contents. defendant 
may produce the original in court, by 
way of rebuttal of plaintiff's evi- 
‘dence, without thereby admitting the 
execution of the instrument. Hill v. 
'Townsend, 24 Tex. 575. 

[d] Admission by production of 
instrument in prior proceeding. —In 
an action in a state court to recover 
damages for breach of a _ charter 
party plaintiff offered in evidence a 
charter party which had been pro- 
duced and used by defendant. in a 
cause pending in the United States 
court, as the true and genuine char- 
ter party between the parties. It 
was held that the paper was admis- 
sible, the use made thereof by de- 
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the genuineness or authenticity of an instrument of- 
fered in evidence should be required,*® it is not 
necessary that the proof should be conclusive, but 


a prima facie showing that the instrument is genu- 


tion.*® 


its 
34 


fendant being an admission of 
authenticity. Crichton vy. Smith, 
Md. 42. 

{e] Name of party affixed by 
third person.—Where the signature 
of a subscriber to an instrument was 
written by a third person, parol ad- 
missions of the party whose name is 
so signed are admissible in evidence 
as tending to show that it was done 
by authority. Pottgieser v. Dorn, 16 


Minn. 204; Houston, ete. R. Co. v. 
Chandler, 51 Tex. 416. 

43. U. S.—U. S: v. Moreno, 1 Wall. 
400, 17 L. ed. 633. 


Ala. —Rutherford v. Dyer, 146 Ala. 
665, 40 S 974. 

Colo.—Hinchman v. Keener, 5 Colo. 
A. 300, 38 P 611. 

Ga. —-Royce v. Gazan, 76 Ga. 79. 

lll.—Hall v. Jones, 32 Ill. 38; Sisk 
v. Woodruff, 15 Ill. 15. 

Ind.—Haynes v. Thomas, 7 Ind. 38. 

Iowa.—In re Chisnrore, 166 Iowa 
217, 147 NW 297. 

La.—Bradford v. Cooper, 1 La. Ann. 


325. ; 
Okl.—Miller v. Thompson, 50 Okl. 
643, 151 P 192; Archer v. U. S. 9 Okl. 


569, re P 268. 

S. D.—Kitchen v. Kaveney, 33 S. 
D. 312, 145 NW 543. 

Can.—Alexander v. Vye, 16 Can. S. 
&.501. 

[a] It must first be shown that 
the witness is acquainted with the 
writing or signature of the party. 
Archer: v. U. S., 9 Okl. 569, 60 P 268. 

{b] Knowledge acquired after the 
document in question was destroyed 
may be sufficient. Alexander vy. Vye, 
16 (Cane«S.’ C2501); 

44. U. S.—Milligan v. Mayne, 17 
FE. Cas. No. 9,606, 2 Craneh GC. C. 210. 

Ala.—Dillingham v. Brown, 38 Ala. 


Bia kits 

Cal.— Bauer v. State, 144 Cal. 740, 
78 P 280. 

Ga.—Paulk v. Creech, 8 Ga. A. 738, 
70 SHE 145. 

Iowa.—Rafferty v. Clermont, 180 
Iowa 1391, 164 NW 199; In re Chis- 
more, 166 Iowa 217, 147 NW 297. 

Ky.—Frashure v. Com., 176 Ky. 
244, 195 SW 409, 411 [cit Cyc]. 

La. i . Seates, 14 La. 495. 

Me.—Pullen v. Hutchinson, 25 Me. 


249. 
Miss.—Dancey v. Sugg, 46 Miss. 
606. 
Nebr.—Walden v. Bankers’ Life 


Assoc., 89 Nebr. 546, 131 NW 962. 

N. Y.—Rogers v. New York, etc., 
Bridge, #159 INc Ye 5565 54 NEE 1094 
[aff 11 App. Div. 141, 42 NYS 1046]; 
Small v. Sloan, 14 N. Y. Super. 352. 

N. C.-—Black v. Justice, 86 N. C. 
504; Allen v. Martin, 4 N. C. 42; In- 
eramivatbiall,72 INP CiA9e2. 

Okl.—Miller v. Thompson, 50 Okl. 
643,/ Hil Pe 192¢ Archer v. UnS:;..9 Ol. 
569, 60 P 268. 

Pa.—Clark v. Freeman, 25 Pa. 133; 
Cabarga v. Seeger, 17 Pa. 514. : 

Philippine.—U. S. v. Evangelista, 
29 Philippine 215. 

Va —Ashlock v. Com., 108 Va. 877, 
61 SE 752. 

[a] It must first be shown that 
the witness is competent to testify 
as an expert by a comparison of the 
disputed signature with other writ- 
ings or signatures admitted or 
proved to be genuine. Archer v. U. 
So LOK bo Oomolme 268, 

[b] Comparison by experts is 
proper.—In re Chismore, 166 Iowa 
217, 147 NW 297. 

[c] Rule applied to improperly 
attested instruments.—Handy v. 
State, 7 Harr. & J. (Md.) 42; Sher- 
wood y. Pratt, 63 Barb. (N. Y.) 137. 

45. Peo. v. Manganaro, 218 N. Y. 
9, 112 NE 436. 

46. Ala.—Houston Nat. Bank v. 


ine and authentic is sufficient to warrant its recep- 
Neither is it necessary, to entitle an unat- 


Edmonson, 75 §S 568. 
Ark.—Harrelson ¥. Eureka Springs 
Hlectric Co., 121 Ark. 269, 181 SW 
AG loa enable v. Baiersky, 16 Cal. 
A. 480, 117 P 560. 
Colo.—Brown vy. Douglas First Nat. 
Bank, 49 Colo. 393, 113 P 483. 
Conn.—-Max Ams Mach. Co. vy. In- 


ternational Assoc.. of Machinists, 
Bridgeport Lodge, No. 30, 92 Conn. 
297, 102 A 706. 


Fla.—Malsby_v. Gamble, 61 Fla. 
310, 327, 54 S 766. 

Ga. —Lowry Nat. Bank v. Fickett, 
122 Ga. 489, 50 SE 396. 

Ill.—St. Louis, ete., R. Co. v. Hall 
Constr ‘Coss 194i Alar 46) 

lowa.—Fisher v. Carter, 178 Iowa 
636, 160 NW 15. 

Kan.—St. Louis, ete, R. Co. v. 
Thirlwell, 88 Kan. 275, 128 P 199. 

Md.—Line v. Line, 119 Md. 403, 86 
A 1032, AnnCas1914D 192. 

Mass.—Slotniek v. Silberstein, 221 
Mass. 59, 108 NE 899. 

Mich.—Lingle v. Dalzell, 141 Mich. 
399, 104 NW 665. 

Minn.—B. Presley Co. v. Illinois 
ore R. Co., 120 Minn. 295, 139 NW 

Miss.—Panola County Bank v. J. 
O. Nessen Lumber Co., 117 Miss. 593, 
78 S 516. 

Mo.—Ruckman vy. R. C. Stone Mill- 
ge Co., 189 Mo. A. 256, 123 SW 69. 

J.—Dayton v. Boettner, 82 N. J. 
L. Tie. 81 A 726. 

N. M.—McKenzie v. King, 14 N. M. 
375, 93 P 703. 

N. Y.—Marion v. B. G. Coon Constr. 
Co., 157 ‘App. Div. 95, 141 NYS 647 
[aff 216 N. Y. 178, 110 NE 444). 

N. C.—wWatson v. Black Mountain 


Re eae 164 N. C..176, 80 SE 175. 
D.—McGilvra v. Minneapolis, 
ee aR. Co.,. 35 Ni D. 275;) 159° NW 
854. 
Oh.—Wheeling;, ‘ete.; -R. .Co: ce 


Parker, 29 Oh. Cir. Ct. 1. 
aap oe .—Blackert v. Lankford, 176 P 

Or.—Schucking v. Young, 78 Or. 
483, 153 P 803. 

Pa.—Lowenstein v. Greenbaum, 65 
Pa. Super. 19. 

R. I.—Ribas v. Revere Rubber Co., 
Se RET BESOF OT EAS Ss. 

Ss. C.—United Grocery Co. v. Dan- 
nelly, 93 S. C. 580, 77 SH 706, Ann 
Cas1914D 489. 

Ss. D.—Kitchen v. Kaveney, 33 Ss. 
D. 312, 145 NW 543. 

Tex.Hill v. Oakwood First State 
Bank, (Civ. A.) 189 SW 984: Went- 
zell v. Chester, (Civ. A.) 189 SW 304; 
Henderson v. Louisiana, etc., Lum- 
ber Co., 61 Tex. Civ. A. 136, 128 SW 
671. 

Vt.—Tarbell v. Gifford, 82 Vt. 222, 
72 A 921, 17 AnnCas 1148. 

Wash.—Palmer v.. Parker, 91 Wash. 
683, 158 P 1017. 

[a] Where a deed is attacked as 
a forgery, its execution must be 
proved in @ manner satisfactory to 
the court to render it admissible. 
Robbins v. Hubbard, (Tex. Civ. A.) 
108 SW 773. 

{b] Witness of immature age.— 
An instrument may be read, although 
the party whod executed it is long 
since dead, and the witness Swearing 
positively to his signature was young 
at the time and read writing with 


difficulty. Wyche v. Wyche, 10 Mart. 
(La.) 408. 
{c] The requirements as to proof 


for registration of a deed have no 
application or reference to the proof 
necessary upon offering it in evi- 
dence on the trial of a cause. Cair- 
rell v. Higgs, 1 Tex. Unrep. Cas. 56. 

[d] Showing held sufficient. — 
Norton v. Allaire-Woodward, 185 
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tested instrument to be read in evidence, that its 
execution should be proved by direct evidence, but 
it will be sufficient if that fact is fairly inferable 
from the facts and circumstances proved.** 
even been considered that any evidence, however 
slight, tending to prove the execution of the instru- 
ment is sufficient to entitle the party offering it to 
An admission, by the 
party against whom a writing is sought to be in- 
troduced, of its authenticity or correctness dis- 
If the genuineness 
of the signature to an instrument is admitted or 
proved, it is not necessary to go further and prove 
the genuineness: of the writing in the body of the 
instrument,°° or to prove that it was actually made 
A sealed instrument is 
properly admitted on proof of the maker’s signa- 
ture, without proof as to the seal.5? 


have it shown to the jury.*® 


penses with further proof.* 


on the day of. its date.** 


Ala. 344, 64 S 609; Holtzclaw v. 
Miley, 172 Ala. 15, 55 S 150; Alabama 
iron: Co,ev. Smith, 155 Ala, 2875) 46 
S 475; Rutherford v. Dyer, 146 Ala. 
665, 40 S 974; Richards v. Herald 
Shoe Co. £45 sAlaze-657,, 39 SiyeL5; 
Birmingham R., ete., Co. v. Long, 5 
Ala. A. 510, 59 S 382; Harrelson v. 
Eureka Springs Electrie Co., 121 Ark. 
269, 181 SW 922; Prescott, etc, R. 
Co. v. Franks, 111 Ark. 83, 163 SW 
180, AnnCas1916A 773; Morcom v. 
Baiersky, 16 Cal. A. 480, 117 P 560; 
Hurwitz v. Gross, 5 Cal. A. 614, 91 
P 109; Yick Wo v. Underhill, 5 Cal. 
A. 519, 90 P 967; Brown v. Douglas 
First Nat. Bank, 49 Colo. 393, 113 P 
483; Fearnley v. Fearnley, 44 Colo. 
417, 98 P 819; Gold Glen Min., etc., 
Co. v. Dennis, 21 Colo. A. 284, 121 P 
677; Malsby v. Gamble, 61 Fla. 310, 
327, 54 S 766; Wooten v. Solomon, 139 
Ga. 433, 77 SE 375; Outcault Adv. 
Co. v. American Furniture Co., 10 
Ga. A. 211; 73 SE 20; Hollister v. 
Bluthenthal, 9 Ga. A. 176, 70 SE 970; 
Farmers’, ete, Bank v. University 
Pub. €o., 9 Ga. A. 128, 70 SE 602; 
Caswell v. Glos, 251 Ill. 505, 96 NE 
251; Chicago City R. Co. v. Smith, 
926 Ill. 178, 80 NE 716 [aff 124 111. 
A. 627]; Smidt v. Dubois, 190 Ill. A. 
563; Clay v. Aluminum Ore Co., 186 
Til. A. 506; Minor v. Lynch, 185 Ill. 
A. 86; Karaffa v. Supreme Court of 
Independent Order of Foresters, 159 
Th. A. 498; Stoner-McCray System 
v. Manhattan Oil Co., 176 Iowa 630, 
156 NW 683; Ingebretsen v. Minne- 
apolis, etc., R. Co., 176 Iowa 74, 155 
NW 327; Wicks v. German Loan, etc., 
Co., 150 Iowa 112, 129 NW 744; Nich- 
ols-Shepard Co. v. Ringler, 135 lowa 
181, 112 NW 548; St. Louis, etc., R. 
Co. v. Thirlwell, 88 Kan. 275, 128 P 
199; Line v. Line, 119 Md. 408, 86 A 
1032, AnnCas1914D 192; Slotnick v. 
Silberstein, 221 Mass. 59, 108 NE 899; 
Lingle v. Dalzell, 141 Mich. 399, 104 
NW 665; B. Presley Co. v. Mlinois 
Cent. R. Co., 120 Minn. 295, 139 NW 
609; Tucker v. Helgren, 102 Minn. 
882, 113 NW 912; lL. Lamb Lumber 
Co. v. Benson, 90 Minn. 403, 97 NW 
143; Ruckman v. R. C. Stone Milling 
Co., 1389 Mo. A. 256, 123 SW 69; Day- 
ton v. Boettner, 82 N. J. L. 421, 81 
A 726; McKenzie v. King, 14 N. M, 
375, 93 P 703; Marion v. B. G. Coon 
Constr Cox. 15 ¢Appy Div. -Ob40 LAL 
NYS 647 [aff 216 N. Y. 178, 110 NE 
444]; Drennan’ v. Burns, 88 Misc. 17, 
150 NYS 68; Levinson v. Katz, 75 
Misc. 465, 133 NYS 439; Watson’ v. 
Black Mountain R. Co., 164 N. C. 176, 
80 SE 175; McGilvra v. Minneapolis, 
ete., R. Co. 35 N. D. 275, 159 NW 
854; Persons v. Smith, 12 N. D. 408, 
97 NW 551; Wheeling, ete., R. Co. v. 


Parker, 29 Oh. Cir. Ct. 1; Crowder 
State Bank v. American Powder 
Mills, 46 Okl. 105, 148 P 698; 


Schucking v. Young, 78 Or. 483, 153 
P 803: Ribas v. Revere Rubber Co., 
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Since a deed 


37 RR. I, 189, 91 A 583 United Gro- 
cery Co. v. Dannelly, 93 S. C. 580, 
77 SE 706, AnnCas1914D 489; Kitch- 
en v. Kaveney, 33 S. D. 312, 145 NW 
543; Tilden v. Smith, 24 S. D. 576, 
124 NW 841; Southern Kansas R. Co. 
Vv. Barnes; (Tex. Civ. Az)) 173) Siw: 
880; Missouri, etc., R. Co. v. Patter- 
son, -(Tex. Civ. “A.) 164° Siw 442% 
Groesbeck v. Wiest, (Tex. Civ. A.) 
157 SW 258; Kansas City, ete, R. 
Co. v. Worsham, (Tex. Civ. A.) 149 
Haywood v. Grand Lodge 
Tex; Civ. A. Les SVs loa: 
Consolidated Kansas City Smelting, 
etc:, Co. v. Gonzales, 50 Tex. Civ. A. 
79, 109 SW 946; Rogers v. Frazier, 
(Tex. Civ. A.) 108 SW 727; McAllen 
v. Raphael, (Tex. Civ. A.) 96 SW 
760; Accousi v. G. A. Stowers Furni- 
ture Co., (Tex. Civ. A.) 87 SW 861; 
Marhbellety. Gifford, 82') Vit. 2220 172) 9A, 
921, 17 AnnCas 1143; Nelson v. West- 


ern Steam “Nav. Co ib2) Washe-177, 
100 P 325. 
[e] Showing held insufficient.— 


Southern R. Co. y. Langley, 184 Ala. 
524, 63 S 545; Butterworth v. Cath- 
cart, 168 Ala. 262, 52 S 896; Powers 
v. Hatter, 152 Ala. 636, 44 S 859; 
Durr v. Hanover Nat. Bank, 148 Ala. 
363, 42 S 599; Lewis v. Glass, (Ala.) 
39 S 771; Standard Talking Mach. Co. 
v. D. O, Matthews Supply Co., 6 Ala. 
A. 188, 60 S 481; Matko vy. Daley, 
10 Ariz. 175, 85 P 721; Hall Bros. Co. 
v. Johnson, 111 Ark. 593, 164 SW 278; 
Burnham vy. Grant, 24 Colo. A. 1381, 
134 P 254; Ginn v. Ginn, 142 Ga. 420, 
83 SEH 118; Equitable Mfg. Co. v. 
J. B. Davis Co., 130 Ga.°67, 60 SE 
262; Lumpkin y. Provident Loan Soc. 
Ine., 15 Ga. A. 816, 84 SEH 216; Fra- 
ternal Relief Assoc. v. Edwards, 9 
Ga. A. 43, 70 SE 265; Winter v. Dib- 
ble, 251 Ill. 200, 95 NE 1098; Ryan 
v. Chicago, 181 lll, A. 642; Zinser v. 
Chicago Sanitary Dist., 175 Ill. A. 9; 
Crantrill v. Sebree, 146 Ky. 269, 142 
SW 415; Crisfield Marine Bank v. 
Stirling, 115 Md. 90, 80 A 736; Ruck- 
man vy. R. C. Stone Milling Co., 139 
Mo. A. 256, 123 SW 69; Meredith vy. 
Roman, 49 Mont. 204, 141 P 643; Mc- 
Connell v. Combination Min., etce., 
Co., S80) Mont. 7239 eiiGe PY L940 
AmSR 7038, 31 Mont. 563, 79 P 248; 
Schaffer v. Emmons, 103 App. Div. 
399, 92 NYS 993; Bromley v. Great 
Suburban Impr. Co., 145 NYS - 927; 
Smith v. Guarantee Dental Co., 114 
NYS 867, 1 NYCivProcNS 87; Emi- 
nent Household C. W. vy. Prater, 37 
Okl. 568, 138 P 48; Mason v. Mel- 
hase, 64 Or, 522, 130 P 1184; King 
v. Western Union Tel. Co., 84 S. CG. 
73, 65 SE 944; Arneson y. Nerger, 
34 S. D. 201,147 NW 982: Kelley 
v. Fain, (Tex. Civ. A.) 168 SW |869; 
Patterson v. Gulf, etc., R. Co., (Tex. 
Civ. SAL L269 Swe 8386" Capitole Ehul 
State Bank v. Rawlins Nat. Bank, 24 
Wyo. 423, 160 P 1171. 

47. Ala.—Burgin v. Marx, 158 Ala. 


nesses—(a) In General. 
ing witness to the effect that he was present and 
saw the instrument signed and delivered and at- 
tested the execution is sufficient to entitle the in- 
strument to admission as evidence;°* and it has been 
held sufficient that the witness testified that the in- 
strument was signed in his presence ‘‘to the best 
of his recollection.’’ > 
tial to admit an instrument in evidence that the 
subscribing witness should remember its execution 
by the parties; it is sufficient if he states that his 
signature is genuine and that it would not have been 
placed upon the instrument unless he had been 
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properly acknowledged by a married woman, in 
which her husband joins, passes title to the prop- 
erty, its execution, for the purpose of admitting 
it in evidence, may be proved as at common law.** 


Testimony of Subscribing Wit- 
Testimony of an attest- 


It is not, however, essen- 


633, 48 S 348. 
Ga.—Simmons y. Freeman, 146 Ga. 


118, 90 SE $65; Pacific Selling Co. 
v.. Albright-Prior Co.,. 3 Ga. A. +143, 
59 SE 468, 


Ind.—Forgerson y. Smith, 104 Ind. 
246, 3 NE 866. 

Iowa.—McDowell vy. Bowles, etc., 
id en Co., 177 Iowa 744, 157 NW 

(3. 

Mich.—Parnell v. Pungs, 190 Mich. 
63847. 257 NWI 35735 Alpenay Dpr y- 
Mainville, 153 Mich. 732, 117 NW 338. 

Tex.—Groesbeck v. Wiest, (Civ. A.) 
157 SW 258; International Harves- 
ter Co. of America v. Campbell, 43 
Tex. Civ. A. 421, 96 SW 93: 

Va.—Ashlock v. Com., 108 Va. 877, 
GL Sioa. 

48. Parnell v. Pungs, 190 Mich. 
638, 157 NW 3857; Hicks vy. Chouteau, 
12 Mo, 341, 343; Hamsher y. Kline, 
d7 Pa. 397; Tyler v. State, (Tex. Cr.) 
180 SW 687. 

“Tf there be any evidence tending 
to show the execution of the instru- 
ment, it is proper for the court to 
submit it to the jury, and they alone 
are to decide upon the weight of the 


testimony.” Hicks Vv. Chouteau, 
supra, 

49. Scovill Mfg. Co. v. Cassidy; 
275 Ill. 462, 114 NE 181, AnnCas. 


1918E 602 [aff 195 Ill. A. 448]. 

50. Mandere v. Bonsignore, 28 La. 
Ann, 621. 

51. Pullen y. Hutchinson, 25 Me. 
249; Glenn vy. Grover, 3 Md. 212. 

52. Murdock y. Schindel, 128 Md. 
638, 98 A 149. 


538. Lamberida y. Barnum, (Tex. 
Civ. A.) 90 SW 698, 
54. Holtzclaw v. Miley, 172 Ala. 


15, 55 S 150; Hale v. Stone, 14 Ala. 
803; Dawson vy. Callaway, 18 Ga. 
573; Carruth v. Bayley, 14 Allen 
(Mass.) 532; Mantell v. Hchard, 258 
Pa. 366, 101 A 1049. 

[a] Proof by attesting witness 
called for another purpose.—No ex- 
ception lies to the admission of a 
written agreement in evidence for 
plaintiff after its execution had been 
proved by cross-examination of an 
attesting witness, who had _ been 
called by defendant for other pur- 
poses. Carruth y. Bayley, 14 Allen 
(Mass.) 5382. 

{[b] Testiniony held insufficient.— 
The testimony of an attesting wit- 
ness to an instrument that the maker 
thereof took her seat ai the table; 
that he did not see her write her 
name; that he did not know whether 
at the time of signing his name as 
witness she had signed ‘her name; 
that he could not say that it was 
her handwriting; and that the in- 
strument was not, to his knowledge, 
ever read to, or by, her, is not suffi- 
cient proof of execution. Hdelen v. 
Gough, 5 Gill (Md.) 103. 
hecie McGarrity v. Byington, 12 Cal. 


For later cases, developments and changes in the law see cumulative Annotations, same-title, page and note muber, 
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ealled to witness it and unless the execution either 
took place in his presence or was acknowledged to’ 


him.*6 


[§ 1163]  (b) 


57 


the jury,* 
his diseretion requires, 
others,58 


56. <Ala.—Hale y. Stone, 14 Ala. 
803; Graham v. Lockhart, 8 Ala. 9. 

Ky.—Allen vy. Trimble, 4 Bibb 21, 
7 AmD 726. 

Me.—Wheeler v. Hatch, 12 Me. 389. 

Md.—Miller vy. Honey, 4 Harr. & 
J. 241. 

Mass.—Robinson vy. Brennan, 115 

Crittenden v. Rogers, 8 


Mass. 582; 
Gray 452. 

Nebr.—Cheston y. Wilson, 2 Nebr. 
(Unoff.) 674, 89 NW 764. 

N. J.—Gaston y. Mason, 1 N. J. L. 
10. 

N Y.—Hall vy. Luther, 13 Wend. 
491, 

S. C.—Collins y. Lemasters, 18 
S.0C.~ Th. 4, 

57. U. S.—Hemphill v. Dicow tiie 
F. Cas. No. 6,346a, Hempst. 235. 

Conn.—O’Sullivan y. Overton, 56 
Conn. 102, 14 A 300. 

Del.—White v. Philadelphia, 
Teo. LOS Aviso. 

Ga.—Cooper v. O’Brien, 98 Ga, 773, 


etc., 


26 SE 470. 

La.—Collins vy, McElroy, 15 La. 
Ann. 639. 

Pees JAGR SOM v. Sheldon, 22 Me. 
569. 

Mass.—White vy. Wood, 8 Cush. 
413; Gelott v. Goodspeed, 8 Cush. 
411. 

N. H.—Melcher y. Flanders, 40 
Nee oo 

N. Y.—Jackson vy. Le Grange, 19 
Johns. 336, 10 AmD 237. 

ora McAdams v. Stilwell, 13 Pa. 


oe C.—Howell vy. House, 9 S. C. L. 
Tex.—Allen vy. Hoxey, 37 Tex. 320; 
Missouri, ete., R. Co. v. Patterson, 
(Civ. A.) 164 SW 442, 

[a] “his rule has been applied to: 
(1) Deeds. O'Sullivan y. Overton, 
56 Conn. 102, 14 A 3800; Jackson v. 
Sheldon, 22 Me. 569; Whité v. Wood, 
8 Cush. (Mass.) 413; Russell‘ v. Cof- 
fin, 8 Pick, (Mass.) 143; Melcher v. 
Flanders, 40 N. H. 139. But compare 
Vickroy v. McKnight, 4 Binn. (Pa.) 
204 (under act of 1715). (2) Bills of 


sale. Cooper v. O’Brien, 98 Ga. 773, 
26 SH 470. (8) Wills. Jackson v. 
Le Grange, 19 Johns. (N. Y.) 386, 


10: AmD 287; Howell v. House, 9 S. C. 
L. 80 See also Jackson y. Vandyke, 
1N. J. L. 28 (proof by two of three 
subscribing witnesses sufficient). 

[b] Corroboration not required.— 
“The note was offered in evidence, 
and one of the attesting witnesses 
proved its execution, as well as the 
endorsement, or transfer. The de- 
fendant contends that, inasmuch as 
the contract is for a sum exceeding 
five hundred dollars, there should 
have been corroborating circum- 
stances shown. This objection is un- 
founded. The Article 2257 of the 
Civil Code, requiring such additional 
proof, ‘relates in express terms to 
the proof of contracts, which are 
not reduced to writing.’ Collins v. 
McElrov, 15 La. Ann. 639, 640. 

58. Burke v. Miller, 7 Cush. 
(Mass.) 547. 

59. Jackson  v. 
Johns. (N. Y.) 386, 
Martin v. Bowie, 37 sr GC} 102,15. SE 
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Number of Witnesses to Be Pro- 
duced. Ordinarily it is sufficient to call one of sev- 
eral subscribing witnesses to an instrument to prove 
its execution and to authorize the reading of it ta 
unless, it has been held, the judge in 
the production of the 
But it has been held that the single wit- 
ness must be able to prove all the facts essential 
to the legal execution of the instrument, proof of 
his own signature and the signatures of the other 
witnesses not being sufficient; 559 and the testimony 
of more than one witness is sometimes required by 


EVIDENCE 


[§ 1164] 
tion. 


E. 


[§ 1165] 2. 


pees Russell’ v. Tunno, 45 S. C. L. 
60. Watts y. Collier, 140 La. 99, 


72 S 822 (rule applies where signa- 
ture is by mark). 

61. As standard for comparison 
of handwritings see supra § 885. 

62. Doe v. Eslava, 11 Ala.’ 1028; 
Whitman v. Heneberry, 73 Ill. 109; 
Wright v. Hull, 83 Oh. St. 385, 94 
NE 813. 

Age of document generally 
infra §§ 1172-1179. 

63. See infra §§ 1172-1179. 

See infra §§ 1180. 

65. See infra §§ 1184-1186. 

66. U. S.—McGuire v. Blount, 199 
U. Sw 142, 26. SCt 1) 50! Lv eds 125; 
Fulkerson v. Holmes, LAWS SIL B89, 
6 SCtn7 807 129 Law eds 915% Applegate 
v. Lexington, ete., Min, Co., 117 U.S. 
255, 6 SCt 742, 29 L. ed. 892; Winn 
v. Patterson, 9 Pet. 663, 9 L. ed. 
266; Barr v. Gratz, 4 Wheat. 213, 4 
L. ed. 553; Fronsoe v. Bushnell, 251 
Fed. 850, 164 CCA 66; Virginia, etc., 
Coal Co. vy. Charles, 251 Fed. 83; 
Chew vy. Wilmington First Presb. 
Church, Ince. 237 Fed. 219; John- 
son v. Jarvis, 223 Fed. 756, 139 
CCA 286; Hyde v. McFaddin, 140 Fed. 
433, 72 CCA 655 [certiorari den 203 
U. S. 596, 27 SCt 784, 51 L, ed. 333]; 


see 


Plaster .v. Rigney, 97 Fed. 12, 38 
CCA 25; Smyth v. New Orleans 
646. 

Ala.—Turner v. Davis, 186 Ala. 77, 
Ala. 454, 57 S 967; Sloss-Sheffield 
Steel; ete Co. vi’ Lollar,’'-170 Ala. 
143 Ala. 338, 39 S 144; White v. 
Farris, 124 Ala. 461, 27 S 259; Alex- 
ter v. Doe, 21 Ala. 72; Doe v. Eslava, 
11 Ala. 1028; Beall v. Dearing, 7 

Ark.—Arbuckle v. Matthews, 
Ark. 27, 83 SW 326. 

LS eCal, 
384, 73 P 851. 

Conn.—Jarboe’s App., 91 Conn. 265, 
218, 70 A 699. 

Del. —Doe v. Deputy, 8 Del. 574. 
6 LRANS 442, 7 AnnCas 245, 

Fla.—Hogans va Carruth, Loria. 

Ga.—Follendore v. Follendore, 110 
Ga. 359, 35 SE 676; 

34 SEH 205; 
King v. Sears, 91 Ga. 577, 18 SE 830; 
Roe, 31 Ga. 593; Settle v. Alison, 8 
Ga. 201, 52 AmD 3893; McCleskey v. 
Tift, 6 Ga. A. 90, 64 SEH 317. 

Ill.—Bradley v. Lightcap, 201 Tl. 
197 Ill. 156, 64 NE 395; Reuter v. 
Stuckart, 181 Tll. 529, 54 NE 1014; 
Lunger yv. Sechrest, 186 Tll. A. 521. 

Ind.—Henthorn vy. Doe, 1 Blackf. 
Mains, 58 Ind. A. 132, 107 NE 88, 90 
[eit Cyc]. 

McCuen, 183 


Canal wetc., Gor, 193) Wed, S995 35. CCA 
64 S 958; Brannan y. Henry, 175 
239, 54 S 272; Campbell v. Bates, 
ander v. Wheeler, 78 Ala. 167; Car- 
Ala, 124, 
73 
Cal.—Gwin vy. Calegaris, 
99 A 568; Foote v. Brown, 81 Conn. 
C.—Hord«v. Ford; "27 App: 401, 
84 
McArthur v. 
Morrison, 107 Ga. 796, 
Weitman vy. Thiot, 64 Ga. 11; Doe v. 
Leadbetter, 1 Ga. 551; Leverett v. 
511, 66 NE 546; Stalford v. Goldring, 
Whitman v. Heneberry, 73 Ill. 109; 
157; Central Indiana R. ‘Co. v. Me- 
Towa.—Bidwell | v. 


Towa 633, 166 NW 369. 
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statute where the alleged maker of the instrument 
denies his signature.®° 


Ancient Documents °*!—1l. Defini- 


An ancient document, as this term is used 
in the law of evidence, is a document which is not 
less than thirty years old. 

General 
The ‘‘ancient document’’ rule is that a document 
is admissible in evidence without direct proof of 
its execution, if it appears to be of the age of at 
least thirty years,®* is found in the proper ecus- 
tody,** and is unblemished by alterations, and other- 
wise free from suspicion,® it being said that under 
such circumstances the instrument proves itself.®° 
The rule is adopted for common convenience and 


Rule of Admissibility.. 


Kan.—Salter v. Corbett, 80 Kan. 
Bee 3315 (L020 452" feit Cyel, 

Ky.—James vy. Davis, 172 Ky. 
189 SW 440; Everidge v. Martin, 


382, 
164 


Ky. 497, 506,175 SW 1004 [quot Cyc]; 
Harlan v. "Howard, TS Keyg PSHSeo ie 
KyL 368; Hedger v. Ward, 15 B. 
Mon. 106; Burgin v. Chenault, 9 B. 
Mon. 255; Winston v. Gwathmey, 8 
B. Mon. 19; Thruston y. Masterson, 
9 Dana 22 23" Cook v.. Totton, 6 Dana 


108; Bennett v. Runyan, 4 Dana 422; 
Botts v. Chiles, 2 T. B. Mon, 36. 

La.—De Gentile v. White Castle 
Lumber, etc., Co., 180 La. 705, 58 
SHoLTs 

Me.—McCleery v. Lewis, 104 Me. 
33, 70 A 540, 19 LRANS 488; Good- 
win v. Jack, 62 Me. 414; Crane v. 
Marshall, 16 Me. 27, 33 AmD 631; 
Lawry v. Williams, 13 Me, 281. 

Md.—Owings v. Norwood, 2 Harr. 
& J. 96; Hoddy v. Harryman, 8 Harr. 
& M. 581. 

Mass.—In re Butrick, 185 Mass. 
107, 69 NB 1044; Cunningham v. 
Davis, 175 Mass. 213, 56 NE 2; New 
York, ete., R.. Co, v. Benedict, 169 
Mass, 262, 47 NE 1027; Pettingell v-. 
Boynton, 139 Mass. 244, 29 NE 655; 
Floyd vy. Tewksbury, 129 Mass. 362; 
Tolman y. Emerson, 4 Pick. 160; 
Stockbridge v. West Stockbridge, 14 


Mass. 257. 

Mich.—Jasper Tp. vy. Martin, 161 
Mich. 336, 126-NW 437, 13%) AmSR 
508; Murphy y. Cady, 145 Mich. 33, 
108 NW 493; King v. Merritt, 67 
Mich. 194, 34 NW 689. 

Mo,—Anderson vy. Cole, 234 Mo. 1, 
136 SW 395; Kansas City v. Scarritt, 
169 Mo. 471, 69 SW 283. 
pie H.—Clark y. Wood, 84 N. H. 

7. 

N. J.—Havens v. Sea-Shore Land 
Co., 47 N. J. Eq. 365, 20 A 497. 

N. Y.—Dodge v. Gallatin, 130 N. Y. 
117, 29 NE 107 [aff 52 Hun 158, 5 
NYS 126]; Clark v. Owens, 18 N. Y. 
434; In re Barney, 185 App. Div. 782, 
174 NYS 242; Coleman y.-Bruch, 132 
App. Div. 716, 117 NYS 582; Layton 
v. Kraft, 111 App. Div. 842, 98 NYS 
72, 18 NYAnnCas 228; Matter of 
Webster, 106 App. Div. 360, 94 NYS 
1050 [aff 186 N. Y. 549 mem, 78 NE 
1114 mem]; Wolcott v. Merchant’s 
Gargling Oil Co., 45 App. Div. 379, 
60 NYS 862; Fetherly v. Waggoner, 
11 Wend. 599; Jackson v. Luquere, 
5 Cow. 221; Doe v. Campbell, 10 
Johns. 475; Doe vy. Phelps, 9 Johns. 
169; Jackson y. Laroway, 3 Johns. 
Cas. 286. 

N. C.—Nicholson v. Eureka Lum- 
ber Co.;.156 N. G. 59, 72 SH86, 386 
LRANS 162. 

Pa.—McReynolds v. Longenberger, 
57 Pa. 13; Zeigler vy. Houtz, 1 Watts 
& S. 1533. 

Porto Rico.—Villamil v. Romano, 
19 Porto Rico 832; Nunez v. Rivera, 
19 Porto Rico 701. 

< C@—Thompson v. Brannon, 14 


s GC. 542: Duncan v. Beard, 11 S. C. 
L. 400; Brown v. Wood, 27 S. C. Ha. 
155. 


Tenn.—Fielder v. Pemberton, 136 
Tenn. 440, 189 SW 873, AnnCas1918E 
905; Cox v. Bowman, 2 Yerg. 108; 


Perry v. Clift, (Ch. A.) 54 SW 121. 
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is founded upon the great difficulty of proving the 
due execution of a deed after an interval of many 
After the lapse of thirty years from the 
time of execution of a document the witnesses are 
presumed to be dead or beyond the jurisdiction of 
Under this rule documents have been 
frequently admitted in evidence upon proof of the 
handwriting of parties thereto or of subscribing 
witnesses without calling the subscribing witnesses.°® 


years. 


the court.®* 
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ment will not, according to the weight of authority, 
‘be required to be called, although it appears that 
he is living and actually in court at the time,®® 
and this whether the testimony of the witness would 
tend to overthrow or to establish the document.’° 
The fact that an instrument is an ancient document 
does not, however, affect its admissibility in evi- 
dence further than to dispense with proof :of its 
genuineness where it is otherwise admissible." When 


Indeed a subscribing witness to an ancient docu- | an ancient document is insufficiently accounted for, 


Tex.—Von Rosenberg vy. Haynes, 
85 Tex. 357, 20 SW 143; Cox v. Cock, 
59 Tex. 521; Glasscock v. Hughes, 
55 Tex. 461; Finberg v. Gilbert, 141 
SW 82; Kenley v. Robb, (Civ. A.) 
193 SW 375; Robertson v. Brothers, 
(Civ. A.) 189 SW 657; Skov v. Coffin, 
(Civ. A.) 137 SW 450; Ardoin. v. 
Cobb, (Civ. A.) 136 SW 271; Flores 
v. Hovel, (Civ. A.) 125 SW 606; West 
Vv. Houston. Oil,.Co; 56 Tex. Civ. A. 
341, 120 SW 228; Sims v. Sealy, 53 
Tex. Civ. A. 518, 116 SW 630; Milwee 
v. Phelps, 53 Tex, Civ, .A. 195, 115 
Swi 894; Morgan ov. ‘Tutt, 052) \TDex. 
Civ. A. 301, 113 SW 958; Woodward 
v. Keck, (Civ. A.) 97 SW 852; Sydnor 
v. Texas Sav.,.etce., Assoc. 42 Tex. 
Civ. A. 188, 94 SW 451; Dutton v. 
Wright, 38 "Tex. Civ. A. BQ, 85 SW 
1025; Pendleton v. Shaw, 18° Tex. Civ. 
A. 439, 44 SW 1002; Walker v. Peter- 
son, (Civ. A.) 42 Sw 1045; Timmony 
vy. Burns, (Civ. A.) 42 sw 33; Pens 
dleton vy. Robertson, (Civ. A.) 32 
Sw 442; Kennard y. Withrow, (Civ. 
Ay 28 Sw 226; Smith v. Cavitt, 20 
NOX Civ, As 558, 50 SW 167; Rigsby 
v. Galceeron, 15 "Tex, Cini As 23, 39 
SW 650; Kellogg v. McCabe, 14 Tex, 
Civ. A. 598, 38 SW 542; Lunn y. Scar- 
borough, 6 Tex. Civ. A. 15, 24 SW 
846; Le Vega v. League, 2 Tex. Civ. 
A. 252, 21 SW 565. 

Eng.—Blandy-Jenkins vy. Dunraven, 
£1899] 2 Ch. 121; In re Airey, [1897] 
1 Ch. 164; Hubbard v.! Iiees; a. aR. 


1 Exch. 255; Doe v. Burdett, 4 A, 
9 1D, ALS; ait ECL 18, 111 Reprint 
687; Lefebure v. Worden, 2 Ves. 54, 


28 Reprint 36. 

N. Brasco inns v, Horsman, 35 N. B. 
436. 

Ontalchambetiain v. Torrance, 14 
Grant Ch. (U. C.) 181; Thompson v. 
Bennett, 22 U. C. C.. PR. 393; Doe v. 
Turnbull :b2 Ws) Cy QueBbari2s: 

“The patent purported to be an 
ancient document, came from_ the 
proper custody, and was free of cir- 
sumstances casting suspicion upon 
its genuineness. Under these condi- 
tions, it was self-proving, and needed 
no. further evidence of its authen- 
ticity.’ Brannan v. Henry, 175 Ala. 
454, 4638, 57 S 967. 

“An ancient deed, that is, one 
more than thirty years old, having 
‘nothing suspicious about it, is pre- 
sumed to be genuine without express 
proof; and if it is found in the 
proper custody, and corroborated by 
evidence of ancient or modern cor- 
responding enjoyment, or by other 
equivalent or explanatory proof, it is 
presumed that the deed constituted 
part of the transfer of property 
therein mentioned; 
the usual and ordinary course of 
such transactions among men. The 
residue of the transaction may be 
unerringly inferred from the exist- 

“ence of genuine ancient documents.” 
Doe v. HEslava, 11 Ala. 1028, 1040. 

[a] Presumption that signature 
duly authorized.—In the case of an 
ancient deed, coming from proper 
custody, no fraud appearing, it may 
be presumed that a signature made 
by another than the grantor, who 
could not write, was duly authorized. 
Hogans y. Carruth, 19 Fla. 84. 

[b] To overcome the presumption 
in favor of the due execution and 
genuineness of a deed over thirty 
years old, regular on its face, by 


pate 


because this is} 


proof that it was signed in blank, 
the evidence must be clear, satisfac- 
tory, and convincing. Sloss-Sheffield 
Steel, etc., Co. v. Lollar, 170 Ala. 
ZOO, wt 2s 

[c] Proof of the identity of the 
signers of an ancient instrument 
as the proprietors is not required, it 
being presumed. Foote v. Brown, 81 
Conn. 218, 70 A 699. 

[d] aches in replying on the 
document does not raise any excep- 
tions to the rule of admissibility. 


Murphy v. Cady, 145 Mich. 33, 108 
NW 493. 
[e] A denial of the genuineness 


of the instrument does not preclude 
its admission as an ancient docu- 
ment, McWhirter v. Allen, 1 Tex. 
Civ. A, 649, 20 SW 1007. 

{f] No evidence of authenticity.— 
An ancient bond could not be read 
until proved, where there had been 
no payment of interest or other 
marks of authenticity. Forbes v. 
Wale, 1 W. Bl. 532, 96 Reprint 308. 

67. U. S.—Winn v. Patterson, 9 
Pet. 663, 9 L. ed. 266; King v. Wat- 
kins, 98 Fed. 913 [rev on other 
grounds 118 Fed. 524, 55 CCA 290]. 

Conn.—Jarboe’s App., 91 Conn, 265, 
99. A: 563,565 [cit .Cye]. 

Ky.—Everidge v. Martin, 164 Ky. 
497, 506, 175 SW 1004 [quot Cyc]. 

N. Y.—Matter of Hall, 90 Misc. 
216,154 NYS. 317. 

Tex.—West v. Houston Oil Co., 56 
Tex. Civ. A. 341, 120 SW 228; Lunn 
v. Scarborough, 6 Tex. Civ. A. 15, 24 


hid tS 
g-—Wynne vy. Tyrwhitt, 4 B. & 
Ald e376, 6 ECL 524, 106 Reprint 
[a] “The reasons for this rule 
are: (1) After such a long lapse of 
time, ordinary testimonial evidence 


from those who saw the document’s 
execution, or knew the handwriting, 
or heard the party admit its execu- 
tion, is practically unavailing, and 
a necessity always exists for resort- 
ing to circumstantial evidence; and 
(2) the circumstance of age, or long 
existence of the document, together 
with its proper custody, its unsus- 
picious appearance, and perhaps 
other circumstances, suffice, in com- 
bination, as evidence to be submitted 
to the jury.’ West v. Houston Oil 


Co,, 56)’ Tex... Civ., cAn841, —844;) 120 
SW 228, 
68. U. S.—Stebbins v. Duncan, 108 


U.S: 32,92 SCt 313) '27 L. ed. 641. 
gqr a Hogans v. Carruth, 19 Fla. 


Ind.—Clark y. Wyatt, 15 Ind. 271, 
77 AmD 90. 
Md.—Carroll y. Norwood, 1 Harr. 


& J. 167. 

Miss.—Nixon v. Porter, 34 Miss. 
697, 69 AmD 408. 

N. Y.—Jackson Vv.) Burton} hed? 
Johns. 64. 

Pa.—Urket v. Coryell, 5 Watts & 


S. 60; Thomas y.. Horlocker, 1 Dall. 
ea 1) eal te 


C.—McCreary v. Coggeshall, 74 
Ss. So. 42, 53 SE 978, 7 LRANS 483, 
7 AnnCas 693; Edmondston Vv. 


Hughes, 25 S. C. Tue. 

Tex.—Hollis v. Dashiell, 52 Tex. 
187; West v. Houston Oil Co., 56 
Tex. Civ. A. 341, 120 SW 228; Bald- 
win v. Goldfrank, 9 Tex. Civ. <A. 
269, 26 SW 155. 

{a] . Comparison of handwriting.— 


Where the antiquity of the writing 
makes it impossible for any living 
witness to swear that he ever saw 
the party write, comparison with 
documents known, to be in his hand- 
writing is admissible. Clark  v. 
Wyatt, 15 Ind. 271, 77 AmD 90; Jack- 
son v. Brooks, 8 Wend, (N. Y.) 426 
{aff 15 Wend. 111]. See supra §§ 874— 
896. 

6s. U. S.—Barr v. Gratz, 4 Wheat. 
213, 4 L. ed. 553. 

Ga.—Settle v. Alison, 8 Ga. 201, 
52 AmD-393. 

Ky.—Everidge v. Martin, 164 Ky. 
497, 506, 175 SW 1004 [quot Cyc]. 


Mo.—Shaw v. Pershing, 57 Mo. 
416, 421. 

N. Y.—Jackson “ v.’Christman,”' 4 
Wend. 277. 


Pa.—McReynolis y. Longenberger, 
Htteka: ts. 

Eng.—Doe v. Wolley, 8 B. & C. 22, 
15 WEL, 21,108 Reprint 951,°3 CC. & 
P. 402, 14 ECL 631; Marsh y. Coll- 
nett, 2 Esp. 665, 11 ERC 508. 

“After such a length of time, if 
the subscribing witnesses were 
known to be alive, it would not be 
necessary to call or produce them.” 
Shaw v. Pershing, supra. 

[a] Reason for rule.—To compel 
the calling of a living witness would 
be “a trap for a nonsuit.” Doe v. 
Wolley, 8 B. & C. 22,15 HCL. 21,7108 
peotint 952,':3.-C. & P. 402, 14 ECL 

[b] Comment.—Failure to call at- 
testing witnesses or offer other usual 
evidence may be a subject of com- 
ment. West v. Houston Oil Co., 56 
Tex. Civ. A. 341, 120 SW i228: 

[ce] On the other hand (1) there 
is authority for the view that the 
subscribing witnesses must be called 


if available. Smith v. Rankin, 20 
Ill. 14, 22; Tolman v. Emerson, 4 
Pick. (Mass.) 160 (dictum). (2) “It 


may be supposed that this rule, that 
the party shall produce the best evi- 
dence of which the nature of the 
case is susceptible, is not applicable 
when ancient deeds are offered, be- 
cause although it may be shown that 
the subscribing witness is still liv- 
ing, he need not be produced to 
prove the deed; but we apprehend 
that such indulgence would not be 
granted were it shown that the party 
producing the deed knew witness 
was living, and had it in his own 
power to produce him. So absurd a 
proposition as that, is not and can- 
not be the law, unless made so by 
the legislature, and if any courts 
have ever so held, they have mis- 
interpreted the common law. If 
there ever was a case where the 
party should exhaust every effort to 
satisfy the court that the presump- 
tion which he asks the court to draw 
in his favor, that his deed is genu- 
ine, is consistent with the very fact, 
it is a case of this sort, where at 
least we can never feel satisfied that 
we are not lending our aid to fraud 


and forgery.’ Smith —v. Rankin, 
supra. 
70. Gardner vy. Granniss, 57 Ga. 


539; Everidge v. Martin, 164) Ky. 497, 
506, 175 SW 1004 [quot Cyc]. 

71. Butterfield v. Miller, Tos Fed, 
200, 115 CCA 152; King v. Watkins, 
98 ‘Fed. 913 [rev on other grounds 
118 Fed. 524, 55 CCA 290]; Gwin v. 
Calegaris, 139 Cal. 384, 73\ P 851; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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so that some proof of execution or authenticity is 
necessary, or where an instrument not ancient is 
yet sufficiently old to make such proof difficult, 
very shght proof is sufficient in comparison with 
that required concerning very recent transactions.72 
[§ 1166] 3. Purposes for Which Admitted. An- 
cient documents have been admitted, not only as 
muniments of title, or as instruments under which 
the parties to the action in which they are sought 
to be introduced assert a claim, but also to show 
other facts which they recite, even in actions be- 
tween strangers to the instrument.7? 
ments have been received to prove or disprove 
title* or possession,’® the location of a disputed 
line * or of a private,’” county,’ or parish 7? bound- 


Brummel v. Glos, 280 Ill. 218, 117 
NE 484; Everidge v. Martin, 164 Ky. 
497, 506, 175 SW 1004 [quot Cyc]. 

fa] Recitals.—Code Civ. Proc, 
§ 19638, subd 34, authorizing the ad- 
mission of ancient documents in evi- 
dence without proof of authenticity, 
merely creates a presumption that 
the documents are genuine, and does 
not import verity to any of their re- 
citals. Gwin v. Calegaris, 139 Cal. 
384, 73 P 851. 

72.0 Winn. v.. Patterson,,, 9 Pet. 
(U. S.) 663, 9 L. ed. 266; Clarke v. 
Courtney, 5 Pet. (U..S.) 319, 8 L. ed. 


140; Walton v. Coulson, 29 F. Cas. 
No. 17,132, 1 Mclean (U. 8.) 120 
Pate 99) (Ret.@U..'S.). 625 9 aed. -bukT 5 


Jackson y. Brooks, 8 Wend. (N. Y.) ; 


426 [aff 15 Wend. 111]; Jackson v. 
Burton, 11 Johns. (N. Y.) 64; Jack- 
son v. Blanshan, 3 Johns. (N. Y.) 
292, 3 AmD 485; Sweigart v. Rich- 
ards, 8 Pa. 436; Beverley v. Stoner, 2 
Yeates (Pa.) 122; Thomas vy. Hor- 
locker, 1 Dall. (Pa.) 14, 1..L. ed. 17; 
ee v. Tarver, R. & M. 141, 21 ECL 
TL 

73. U. S.—Deery v. Cray, 5 Wall. 
795, 18 L. ed. 653; Johnson v. Jarvis, 
223 Fed. 756, 139 CCA 286; Baeder v. 
Jennings, 40 Fed. 199 [app dism 154 
igs. DOO, 14 1SCt 156,38 du, ed.0 Toi 

Ky.—Harlan v. Howard, 79 Ky. 
373. : 

Mass.—Boston Water Power Co. v. 
Hanlon, 132 Mass. 483; Boston v. 
Richardson, 105 Mass. 351. 

Pa.—James v. Letzler, 8 Watts & 
S. 192. 

Tex.—Oil Co. v. Drumwright, (Civ. 
A.) 162 SW 1011; Gillean v. Wither- 
spoon, (Civ. A.) 121 SW 909; Rankin 
v. Moore, 46 Tex. Civ. A. 44, 49, 101 
SW 1049 [cit Cyc]. 

W. Va.—Wilson vy. Braden, 56 W. 
Va. 372, 49 SE 409, 107 AmSR 927. 

Eng.—Blandy-Jenkins v. Dunra- 
Very i fel 899d jer Chat 12i;  Plaxton,.v- 
Dare, 10 B. & C..17, 21, ECL 18, 109 
Reprint 357, 

Ont.—Gunn v. Turner, 13 Ont. L. 
158, 8 OntWR 796. ‘ 

Newfoundl.—R. C. Episcopal Corp. 
v. Murphy, 8 Newfoundl. 96. 

[a] Invalid deed.—‘‘Even if it be 
conceded that the deed was not of it- 
self a valid conveyance, which the 
executor was authorized to make, the 
recitals were admissible to establish 
the truth of the facts recited. The 
deed was‘ancient, the parties to the 
transaction were dead; the recitals 
were against the interest of the 
party making them, as he was one 
of the heirs of John S. Sydnor, and 
are consistent with every known fact 
connected with the title.’ Sydnor 
v. Texas Sav., etc., Assoc., 42 Tex. 
Civ. A. 138, 144, 94 Sw 451. 

[b]| Showing not raising presump- 
tion that recitals are true.—‘“Recitals 
in an ancient deed, wherein the party 
executing it purports to convey the 
property for himself and, as attor- 
ney in fact, for others as the heirs 
at law of a former owner, that such 
former owner is dead, and the grant- 
ors are such heirs, unsupported by 
other evidence showing the relation- 
ship of the party making such recit- 
als to the person whose heirs at law 
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Such docu- 


the grantors are in the writing 
claimed to be, or by proof of uninter- 
rupted possession, under such deed, 
for such length of time as to raise a 
presumption that such recitals are 
true, are not sufficient to prove the 
facts so recited.” Lanier v. Hebard, 
123 Ga. 626, 51 SE 632. 

74. Boston v. Richardson, . 105 
Mass. 351; McMahon v. McDonald, 
by Dex. Cive PAG, (61322913 BSW) 3228 
Malcomson vy. O’Dea, 10 H. L. Cas. 
593, 11, Reprint-1155, 12 HRC 169: 
Doe yw. ‘Pulman,, 34@. 8B. 622; 43-nCchL 
895, 114 Reprint 645. 

[a] Map of partition commission- 
ers.—‘“‘This map purports to have 
been made by commissioners, ap- 
pointed to make partition of certain 
lands, ‘including the premises, pur- 
suant to a colonial act of 1708. This 
was a mere ex parte proceeding. 
The commissioners had no power to 
examine into, and determine the 
titles of the parties to the premises 
they were appointed to divide. 
Though it is a very ancient transac- 
tion, and. might be good evidence as 
to the boundary or location of the 
premises, it never can be considered 
as conveying any title.’ Jackson v. 
Witter; <2 Johns. (Ne Yi.) 2380)) Tet. 

[b] Community property.—An an- 
cient deed is not evidence of the 
truth of a recital therein that the 
grantor was the surviving widow of 
a deceased owner and had qualified 
as survivor of the marital partner- 
ship, as the presumption is that this 
can be shown by the court records 
of the proper county. Ketchum v. 
Boggs, (Tex. Civ. A.) 194 SW 201. 

75. New York, etc., R. Co. v. Cel- 
1a pcooeconn, | 515s 91eA~ 972- Annas 
1917D 590; McMahon vy. Stratford, 83 
Conn. 386, 76 A 983; Hamerschlag v. 
Duryea, 58 App. Div. 288, 68 NYS 
1061 [aff 172 N. Y. 622 mem, 65 NE 
1117 mem]. 

“Ancient documents are admissi- 
ble to prove ancient possession.” 
Merwin v. Morris, 71 Conn. 555, 578, 
42 A 855 [quot McMahon v. Strat- 
ford, 83 Conn. 386, 391, 76 A 983]. 

[a] Adverse possession—In an 
action for specific performance of a 
contract to convey land, books con- 
taining entries made over fifty years 
ago, showing that the possession of 
a prior owner of the land was hostile 
and adverse to the rights of a prior 
cotenant, and bearing every evidence 
of genuineness, were not objection- 
able as a history of past transac- 
tions, or as entries in the interest of 
the owner, but were admissible as 
ancient documents to establish ad- 
verse possession of such owner as 
against the cotenant. Hamershlag v. 
Duryea, 58 App. Div. 288, 68 NYS 
1061 [aff 172 N. Y. 622 mem, 65 NE 
1117 mem]. 

Hathaway v. Evans, 113 Mass. 
264: Morris v. Callanan, 105 Mass. 
129: Sparhawk v. Bullard, 1 Metc. 
(Mass.) 95: Nunez vy. Rivera, 19 
Porto Rico 701: Hirsch vy. Patton, 49 
Tex, Civ. A. 499, 108 SW 1015; Pierce 
vy. Schram, (Tex. Civ. A.) 53 SW 716; 
Plaxton Vv. ‘Dare. 10°B. & ©. 17,. 21 
ECL 18. 109 Reprint 357. 
[a] It is not material whether 
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ary, the existence of a highway *° or right of way,$* 
an alleged custom,** a modus in lieu of tithes,’* 
matters of pedigree,*+ heirship *° or widowhood,** 
the identity of persons *? or land,’* the existence of 
a power,*® the authority of an executor or admin- 
istrator to sell,®° and the amount of ancient rents.®! 
A recital in an ancient deed or will of any ante- 
cedent deed or document, consistent with its own 
provisions, will after the lapse of a long period be 
presumptive proof of the former existence of sucn 
deed or document, especially in a case where noth- 
ing appears to rebut such presumption.°? 
documents coming out of the proper custody, and 
purporting on their face to show exercise of owner- 
ship, such as leases or licenses, have been admitted 


Ancient 


the line is one immediately in dis- 
pute between the parties, or one 
from the position of which the loca- 
tion of the immediately disputed line 
can be determined. Hathaway, v. 
Evans, 113 Mass. 264; Pierce v. 
Schram, (Tex. Civ. A.) 53 SW 716. 

77. Morris v. Callanan, 105 Mass. 
129; Sparhawk vy. Bullard, 1 Metc. 
(Mass.) 95; Adams vy. Stanyan, 24 
eck 405; Dobson v. Finley, 53 N. C. 
495. 


78. Drury v. Midland R. Co., 127 
Mass. 571. 
79", Plaxton sy. Dare 10 vba & acy 


17, 21 ECL 18, 109 Reprint 357. 

80. Horgan v. Jamestown Town 
Council, 32 R. I. 528, 80 A 271, 

81. Randall v. Chase, 133 Mass. 
210; Oxford v. Willoughby, 181 N. Y. 
155, 73) NEY 677. 

82. Anglesey v. Hatherton, 10 M. 
& W. 218, 152 Reprint 448. 

83. Tucker v. Wilkins, 4 Sim. 241, 
6 EngCh 241, 58 Reprint 91. 

84. U. S.—Fulkerson v. Holmes, 
117) Ue. Sy 8897 6eSCEGI30) 29) Loved: 


O15: 
Me.—Little v. Palister, 4 Me. 209. 
N 22 


. Y.—Russell v. Jackson, 
Wend. 277. 

Pa.—Scharff v. Keener, 64 Pa. 376; 
Jackson v. Gunton, 26 Pa. Super. 
203 [aff 218 Pa. 275, 67 A 467]. 

Tenn.—Fielder v. Pemberton, 136 
seo 440, 189 SW 8738, AnnCas1918H 


W. Va.—-Webb v. Ritter, 60 W. Va. 
193, 54 SE 484. 


Eng.—Hubbard y. Lees, L. R. 1 
Exch wagoow: 
85. Wilson v. Braden, 56 W. Va. 


372, 49 SE 409, 107 AmSR 927. 

86. Wilson v. Braden, 56 W. Va. 
372, 49 SE 409, 107 AmSR 927. 

87. McClaskey v. Barr, 47 Fed. 
154; Bell v. Brewster, 44 Oh. St. 690, 
10 NE 679. 

88. King v. Sears, 91 Ga. 577, 18 
SE 830. 

89. Deery v. Cray, 5 Wall. (U. S.) 
795, 18 L. ed. 653; Doe v. Campbell, 
10 Johns. (N. Y.) 475; Doe v. Phelps, 
9 Johns. (N. Y.) 169; Storey v. Flan- 
agan, 57 Tex. 649; Johnson v. Shaw, 
41 Tex. 428; Davis v. Pearson, 6 Tex. 
Civ. A. 593) °26 SW) 241; Smith? v. 
Swan, 2 Tex. Civ. A. 563, 22 SW 247. 

90. Williams v. Cessna, 43 Tex. 
GCiv.Ao 315, 950 S Wid LOG. 

91. Roe v. Rawlings, 7 Hast 279, 
103 Reprint 107. 

92. Davis v. Gaines, 104 U. S. 386, 
26 L. ed. 757; Crane v. Morris, 6 Pet. 
(UO. S:) 598, 8 lL. ed. 514: Carvers y, 
Astor, 4 Pet: (U.-S)eoly UiEeeed 761: 
Chandler v. Wilson, 77 Me. 76; Sax- 
ton vy. Fuller, 20 N. J. L. 61; Havens 
v. Sea-Shore Land Co., 47 N. J. Ea. 
365, 20 A 497; Freeman v. Wm. M. 
Rice Inst., 60 Tex. Civ. A. 191, 128 
SW 629; Ryle v. Davidson, (Civ. A.) 
116 SW 8283 [cert questions answered 
102 Tex. 277, 115 SW 28]. { 

fa] A recital of an assignment is 
within the rule. Chandler v. Wil- 
son, 77 Me. 76. , 

[b] Recitals of title in ancient 
deeds are admissible to establish the 
fact of a lost prior survey supported 
by a valid warrant, or of a survey 
that has been subsequently approved 


948 [220.J.] 


as being in themselves acts of ownership and proof 


of possession.°* 


[§ 1167] 4. Character of Instrument—a. 
It may be laid down as a general rule 
that any document or paper, if it is otherwise com- 
petent, may upon proof of the requisite facts be 
admitted in evidence as an ancient document,°®* and 
this rule applies whether the writing is with or with- 
cut attesting witnesses.°® Among instruments which 


General. 


py the council of proprietors, upon 
which the title of the party offering 
the deeds depends. McGrath v. Nor- 
ross, 78 N: J. Ba. 120, 79 As 85, fatt 
SNe, Ho. 367, pol Ay roGoll: 

93. New York, etc., R. Co. v. Cella, 
§8 Conn. 515, 91 A 972, AnnCas1917D 
590; Boston v. Richardson, 105 Mass. 
351; Dodge v. Gallatin, 130 N. Y. 117, 
29 NE 107; Lyon y. Adde, 63 Barb. 
(N. Y.) 89; Hewlett v. Cock, 7 Wend. 
(N. Y.) 371; Bristow v. Cormican, 3 
App. Cas. 641; Rogers v. Allen, 1 
Campb. 309; Malcomson v. O’Dea, 10 
BH. L. Cas. 598, 11 Reprint 1155, 12 
ERC 169. : 

94. Holt v. Maverick, 5 Tex. Civ. 
A. 650, 23 SW 751; Wynne v. Tyr- 
whitt, 4 B. & Ald. 376, 6 ECL 524, 
106 Reprint 975. 

95. Nowlin v. Burwell, 75 Va. 551. 

96. Cooney v. A. Booth Packing 
€o., 169 Ill. 370, 48 NE 406. ; 

{a] Under Burnt Records Act.— 
In Illinois it is held that an abstract 
of title was properly admitted in evi- 
dence under the Burnt Records Act 
where the genuineness thereof was 
proved, and it appeared that it had 
been in the possession of the Own- 
ers of a part of the property therein 
described for more than thirty years. 
Conney v. A. Booth Packing Co., 169 
Ill. 370, 48 NE 406. 

[b] An uncertified copy of an ab- 
stract, claimed to be an ancient docu- 
ment, is not admissible where there 
is no evidence as to the signature, or 
that the maker was known or reput- 
ed to have been a maker of ab- 
stracts for hire at the time of mak- 
ing such abstract, as required by 
statute. Brummel y. Glos, 280 Ill. 
213, 117 NE 484. 

97. Cole v. William Lea & Sons 


605.35 App (Diy Ca) d3bbs 

98. Coleman v. Bruch, 132 App. 
Div. 716, 117 NYS 582. 

99. Adams v. Dickson. 23 Ga. 
406. ’ 

1. Wolcott v. Merchant’s Gargling 
Oil Co., 45 App. Div. 379, 60 NYS 


862; Re Mara, 16 Ont. 391. 

[a] Assignment of right to re- 
ceive royalties —Wolcott v. Mer- 
chant’s Gargling Oil Co., 45 App. Div. 
379, 60 NYS 862. 

2. U.S.—Coulson v. Walton. 9 Pet. 
62, 9 L. ed. 51; Walton v. Coulson, 29 
F. Cas. No. 17,132, 1 McLean 120 [aff 
9 Pet.62, ais eds 51). 

Ky.—Everidge v. Martin, 164 Ky. 
497, 175 SW 1004; Bennett v. Run- 
yon, 4 Dana 422. 

Md.—Hoody v. Harryman, 3 Harr. 
& M. 581. ; 

Tex.—Milwee v. Phelps, 53 Tex. 
Civ. A. 195, 115 SW 891; Wille v. El- 
lis, 22 Tex. Civ. A. 462, 54 SW 922, 

Hng.—Slater v. Hodgson, 9 Q. B. 
727, 58 ECL 727, 115 Reprint 1454; 


Chelsea Water-Works v. Cowper, 1 
Esp. 275. 
[a] Title bond.—Everidge v. Mar- 


tin, 164 Ky. 497, 175 SW 1004. 

[b] A defectively acknowledged 
bond for title is inadmissible as an 
ancient document under Rev. St. 
(1895), art 2312, as amended by Acts 
30th Leg. c 165, as against one 
claiming under an attachment of the 
property as that of the grantor where 
the latter’s rights were returned 
within a vear after the recording of 
the bond for title. Rule v. Richards, 
(Tex. Civ. A.) 159 SW 386. 

8. Goodhue v. Cameron, 142 App. 
Div. 470, 127 NYS 120. 


EVIDENCE 


In 


4. Rex v. Whitchurch, 7 B. &,C. 
5738, 14 HCL 258, 108 Reprint 837; 
Rex v. Netherthong Tp., 2 M. & S. 
337, 105 Reprint 407; Rex v. Ryton, 5 
T. R. 259,710 Reprint 1465 Rex. v. 
Rpmpin gan, 2 T. R. 466, 100 Reprint 

5. Meath v. Winchester, 3 Bing. 
Nees, 183, 32 ECL 92, 132 Reprint 
3800. 

6. U. S.—Hyde vy. McFaddin, 140 
Fed. 433, 72 CCA 655 [certiorari den 
ae S3.596, 20 SCt 784, ol i. edt 

Ala.—Turner vy. Davis, 186 Ala. 77, 
64 S 958; Barker v. Mobile Hlectric 


Co, Ws Ala. 285 65.) S364. Sloss 
Sheffield Steel, etc., Co. v. Lollar, 170 
ANS 259, De iSeeencs Camppell, iw. 


Bates, 143 Ala. 338, 39 S 144; White 


Nag warris,, 2¢ Ada. 461.227 5 259% 
D. C.—Lane v. Watts, 41 App.) 
1395 Word vs | hord.. +21) Apps 14.01,4.6 


LRANS 442, 7 AnnCas 245. 
Ga,—McConnell v. Slappey, 134 Ga. 
95, 67 SE 440; McArthur v. Morrison, 
107 Ga. 796, 34 SE 205; Leverett v. 
Tift; 6a 'Ga, 7A. 90,mo4sus biotite 
eas ae v. Doe, 1 Blackf. 
Ky.—Thompson v. Louisville, etc., 
Ri tCOss LUO) Ky.) 973, 63. SW. 4257878 
KyL 476; Thruston v. Masterson, 9 
Dana 228; Cook v. Totton, 6 Dana 


108. 
105 


Mass.—Morris 
Mass. 129. 

Mo.—Land, etc., Co. v. Goodno, 181 
SW 410; Anderson vy. Cole, 234 Mo. 1, 
136 SW 395; Kansas City v. Scarritt, 
169 Mo. 471, 69 SW 2838. 

N. Y.—Oxford v. Willoughby, 181 
Ne pyar L55o0(3. NES 67 fo att a, Apps. 

19 


v. Callanan, 


Diy. 609, 83 NYS 1118]. 
Porto Rico.—Nunez_ v. 
Porto Rico 701. 
R. I.—Horgan v. Jamestown Town 
Council, 32 R. I. 528, 80 A 271. 


Rivera, 


Tenn.—Perry v. Clift, (Ch.) 54 
SW 121. 
Tex.—Sandmeyer v. Dolijisi, (Civ. 


A.) 203 SW 113; Condit v. Galves- 
ton, ‘City, Co. (Civz. A) 1865 SVWapogo. 
Robertson v. Talmadge, (Civ. A.) 174 
SW 627; Ryle v. Davidson, (Civ. A.) 
116 SW 8238; Frugia v. Truehart, 48 
Tex, (Civ, A. 513; 106 SW A386 ciones 
v. Neal, 44 Tex. Civ. A. 412, 98 SW 
417; Sydnor vy... Texas. .Sav.. ete., 
Assoc., 42 Tex. Civ. A. 138, 94 SW 
451; Veatch v. Gray, 41.Tex. Civ. A. 
145, 91 SW 324: Ward v. Cameron, 
(Civ. A.) 76 SW 240; Ferguson v. 
Ricketts, (Civ. A.) 55 SW 975 [rev 
on other grounds 93 Tex. 565, 57 SW 
19]; Smith v..Cavitt, 20, Tex. Civ. A, 
558, 50 SW 167; Pendleton v. Shaw, 
18 Tex. Civ. A...439,,. 44, SW. 1002: 
Walker v. Peterson, (Civ. A.) 42 SW 
1045; Timmony v. Burns, (Civ. <A.) 
42 SW 133; Jouett v. Gunn, 13 Tex. 
Civ. A. 84, 35 SW 194. 

W. Va.—Webb v. Ritter, 60 W. Va. 
193, 54, SE 484. _ 

fa] Administrator’s deed.— Wil- 
liams v. Cessna, 43 Tex. Civ. A. 315, 
95 SW 1106; Dutton v. Wright, 38 
Tex. Civ. A. 372, 85 SW 1025. 

{[b] The absence of an acknowl- 
edgment does not preclude the 
reception of a deed or certified copy 
thereof, without proof of execution, 
when offered more than thirty years 
after execution, curative statutes 
making such a deed_ self-proving. 
Turner v. Davis, 186 Ala. 77, 64 S 


958. 
requiring 


[c] Deed not enroll- 


[§§ 1166-1167 


have been admitted under the ancient document rule 
may be mentioned abstracts of title,?® account 
books,®* affidavits,°® antenuptial settlements,®® as- 
signments,! bonds,” building restriction agreements,* 
certificates of settlement of paupers,* cases stated 
for the opinion of counsel,® deeds,° instruments 
renouncing the right to administer,’ land certifi- 
eates® and transfers thereof,? leases,!° letters,+ 
licenses,!? maps, plats, or field notes,!* marriage cer- 


ment.—Where possession had ac- 
companied land, agreeably to an an- 
cient’ deed, the inspeximus of the 
deed was admissible in evidence, al- 
though the deed needed no _ enroll- 


mert, Hall v. Gittings, 2 Harr. & 
J. (Md.) 380. 


7. Lalor v. Tooker, 130 App. Div. 


11, 114 NYS 403. 
8. Jordan v. McClure Lumber Co., 
170°. Ala, 289). 54" S 241558 'Shinn «vs 


Hicks, 68 Tex. 277, 4 SW 486; Tim- 
mony v. Burns, (Tex. Civ. A.) 42 
SW 1233. 

9. Magee v. Paul, (Tex. Civ. A.) 
159 SW 325; Ward v. Cameron, (Tex. 
Civ. A.) 76 SW 240; Walker v. Peter- 
son, (Tex. Civ. A.) 42 SW 1045. 

[a] A bill of sale of an unlo- 
cated duplicate land certificate, which 
has existed for more than thirty 
years and which has been recorded 
for more than twenty-five years, is 
properly admitted in evidence as an 
ancient instrument. Magee vy. Paul, 
(Bex, (Civ. JA.) S159 SW 1325. 


10:;, Jasper. Pp... V.. Martin, Soret 
Mich. 336, 126 NW 4387, 137 AmSR 
508, Hewlett v. Cock, 7 Wend. (N. 


YOST1s Plaxton vy. Dare) LOU Be eiuc: 

7, 21 ECL 18, 109 Reprint 357; 
Clarkson v. Woodhouse, 3 Dougl. 189, 
26 ECL 131, 99 Reprint 606; Malcom- 
son’v. -O’Dea,10 Husk. Cas) 593s mia 
Reprint 1155, 12 ERC 169. 

[a] Lease to township.—Jasper 
Tp. v. Martin, 161 Mich, 336, 126 NW 
437, 137 AmSR 508. 

11. Oh.—Bell v. Brewster, 44 Oh. 
St. 690, 10 NE 679. 
1OEuE Se Ce Se v. Logan, 3 Yeates 

S. C—McCreary v. Coggeshall, 74 
S.:C. 42, 53 SE 978, 7 LRANS 433, 7 
AnnCas 693. 

Tex.—Robertson v. Talmadge, (Civ. 
A.) 174 :-SW 627; Robertson v. 
Brothers, (Civ. A.) 139 SW 657; 
RE aE v.) Keck, (Civ. A.) 97 SW 


Eng.-—Doe v. Beynon, 12 A. & H. 
431, 40 ECL 218, 113 Reprint 875; 
Wenwick v. Reed, 6 Madd. 7, 56 Re- 
print 991, 

[a] Letter not admitted.—-A letter 
written by the auditor of the state, 
to the patentee whose name did not 
appear in the land book entries, 
nearly forty years before trial, trans- 
mitting to him a certificate of re- 
demption from a sale made under 
such entries, is not admissible to 
prove identity of the land, although 
found among the papers and effects 
of such patentee, long after his 
death, and produced for the purpose 
by his grandson, one of the plain- 
tiffs. Webb v. Ritter, 60 W. Va. 193, 


54 SE 484, 

12. Boston Richardson, 105 
Mass. 351, 371; Rogers v. Allen, 1 
Campb. 309; Malcomson v. O’Dea, 10 
He li Cas, 593; 614519 Reprint iTh55e 
12 ERC 169. 

[a] License to occupy land.— 
Boston v. Richardson, 105 Mass. 351. 

13. ,|U. S—Burns v. U. S., 160 
Hed> (63dyesi. eae sec. 

Ala.—Barker v. Mobile 
Con 173h Ala 28.855 Sisou 
v. Tuscaloosa, 73 S 90; Ullman v. 
State, (A.) 79 S 625. 

Ark.—State’,v. Taylor, 185 Ark. 
232, 205 SW 104. 

Conn.—Stevens vy. Smoker, 84 Conn. 
569, 80 A 788. 

Ga.—Bunger vy. Grimm, 142 Ga. 
448, 83 SE 200, AnnCas1916C 173. 


Nie 


Electric 
Hughes 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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tificates,"* patents,’> petitions for the appointment 
of administrators,!* powers of attorney,'’ proceed- 
ings in ancient suits,'® receipts,!® signatures to the 
pay roll of a military company,” a steward’s books,”+ 


succession records,?2 and wills.23 
[§ 1168] b. Public Records. 


Ky.—Davis vy. Clinton, 79 SW 259, 
25 KyL 2021. 

La.—Burgin v. Simon, 135 La. 213, 
65 S 128; Carrollton R. Co. v. Mu- 
nicipality No. 2, 19 La. 62. 

Mass.—Whitman y. Shaw, 166 
Mass. 451, 44 NE 333; Boston Water 
Power Co. v. Hanlon, 132 Mass. 483; 
Pry v. Midland R. Co., 127 Mass. 
2 . 


Miss.—Lexington y. Hoskins, 96 
Miss: 163, 50.S 561. 
N. H.—Lawrence v. Tennant, 64 


N. H. 532, 15 A 548; Wells v. Jack- 
Son, bron, Mite. ).Co.4 748 CN: He. 4971: 
Whitehouse vy. Bickford, 29 N. H. 471. 
N. C.—Gates v. McCormick, 176 
N. C. 640, 97,SE 626; Dugger v. Mc- 
Kesson, 100 N. CG. 1, 6 SE 746. 
Pa.—Schmitt v. Carbondale, 257 
Pa. 451, 101 A 755; McKee v. Penn- 
Sylvania \R. Co., 255 Pa: 650,°100 A 
454; Minera] R., etc., Co. v. Auten, 
188" Pai 568,41 A'327; Smucker" v- 
Pennsylvania R. Co., 188 Pa. 40, 41 
A 457; Huffman vy. McCrea, 56 Pa. 
95; Burchfield Vv McCauley, 3 
Watts 9. 
S. C.—Goings v. Mitchell, 96 SH 
141 SW 


612. 
Tex.—Finberg v. Gilbert, 
82 [rev (Civ. A.) 124 SW 979]; Rob- 
ertson v. Talmadge, (Civ. A.) 174 
SW 627. ‘ 
Vt.—Aldrich v. Griffith, 66 Vt. 390, 
29 A376; Hart v. Gage, 6 Vt. 170. 
Wis.—Dickinson y. Smith, 134 Wis. 
Cot AS INI) adidas 
Eng.—Trafford v. St. Faith’s Rural 


Council, 4 Fea Py (297, 
Ont, ——O' Connor ve Dunn, - 29 UC: 

OLsB.. 597. f 
fa] Illustration—Maps found in 


volumes in the possession of a his- 
torical society, purporting to be 
maps of a survey made more than 
one hundred years before, both sur- 
vey and maps being referred to in 
old deeds, are admissible in evidence 
as ancient documents. Burns _v. 
Uses lbO Med. 6318 (CCAY O33. 8 
[b] Ancient surveys of a city, 
showing streets and lots appearing 
on the county records, are presumed 
to have been recorded by authority, 
although not formally certified for 
record. Lexington v. Hoskins, 96 
Nise) 1634450 Si o61. : 
[c] Surveyor’s memoranda in- 
dorsed on a land warrant are admis- 
sible to prove the location of the 
land. Holt v. Maverick, 5°Tex. Civ. 
A. 650), 23° (Siw (51° ¢ : 
[d] Where land was conveyed in 
accordance with a map, the map is 
admissible as an ancient document. 
Schmitt v. Carbondale, 257 Pa. 451, 
101 A. :755. i i 
[e] Map publicly displayed.—The 
fact that a map of a city addition 
had been hanging in the county 


-clerk’s office for more than thirty 


years. and its correctness not ques- 
tioned during that period, was strong 
evidence that it was correct. Spen- 
eer v. Levy, (Tex. Civ. A.) 173 SW 
550. 

[f{] Proof of genuineness and cor- 
rectness required.—A paper purport- 
ing to be a map showing a subdivi- 
sion of land into lots and streets is 
not admissible in evidence, unless it 
appears that the map was made by 
some officer authorized to make a 
survey, or there is evidence as to its 
genuineness and correctness from 
the person who made it, or other 
reliable source. The mere fact that 
it appears from an entry thereon to 
have been made more than thirty 
years before it is offered in evidence 
will not render it admissible when it 
does not appear by whom the entry 
was made. Bower v. Cohen, 126 Ga. 


Ancient original 


EVIDENCE 
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public records, when shown to have come from the 
proper custody, are, in the absence of anything to 
impeach their verity, admissible in evidence without 
further proof of their authenticity, it being pre- 


sumed after the lapse of thirty years that the of- 


35, 54 SE 918. 

{g] Plans and maps may be so 
imperfect as to justify the court in 
declining to admit them, as for in- 
stance when they amount to memo- 
randa merely and are preparations 
for a transaction which may have 
never taken place. Boston Water 
Power Co. v. Hanlon, 132 Mass. 483. 

[h] Map not signed by proper 
officers——On an issue to try the 
boundary of two parishes, a map of 
one parish made apparently by the 
parson, but not signed by any parish 
officer, is inadmissible. Warl_ v. 
Lewis, 4 Hsp. 1. 

[i] A plat book not purporting to 
be the original is not admissible in 
evidence aS an ancient document. 
mee v. George, 275 Mo. 17, 204 SW 
vv. 

Lunger y. Sechrest, 186 Ill. 
A. 521. b 

15. Brannan vy. Henry, 

16. Ualor v. Tooker, 130 App. Div. 
11, 114 NYS 408. 


14, 
SSA lay 
454, 57 S 967. 


17. Winn vy. Patterson, 9 Pet. 
(U. S.) 663, 9 L. ed. 266; McDonald 
Ve Hanks) 520 Pex. Civ, .AY i140" 13 
on 604; Nowlin v. Burwell, 75 Va. 

18. Pendleton v. Shaw, 18 Tex. 
Civ. A. 489, 44 SW 1002; Price v. 


Woodhouse, 3 Exch, 616, 154 Reprint 
991; Freeman y. Phillips, 4 M. & S. 
486, 105 Reprint 914. 

19. U. S—vVattier v. Hinde, 7 Pet. 
252, 8 L. ed. 675; Virginia, etc., Coal 
Co. v. Charles, 251 Fed. 83. 

Ga.—Settle v. Alison, 8 Ga. 201, 
52 AmD 393. 

Md.—Allender vy. Trinity Church, 
3 Gill 166. 

Pa.—Lewis v. Lewis, 4 Watts & S. 


378. 

Tex.—Ballard v. Carmichael, 83 
Tex. 355, 18 SW 734; Culmore v. 
Medlenka, (Civ. A.) 44 SW 676. 


Eng.—Bertie v. Beaumont, 2 Price 


303, 146 Reprint 105. 


[a] Receipts from a public officer, 
such as a treasurer’s receipt for 
taxes, if produced from the proper 


custody, are receivable without call- 
ing the officer. McReynolds v. Lon- 
genberger, 57 Pa. 13. To same ef- 
fect Chastang v. Chastang, 141 Ala. 
451, 87 S' 799, 109 AmSR 45. 

20. Bell v. Brewster, 44 ,Oh. St. 
690, 10 NE 679. 

21. Wynne v. Tyrwhitt, 4 B. & 
AMG 3176, 6 ECL *524,9206) Reprint 
975; Bertie v. Beaumont, 2 Price 303, 
146 Reprint 105. 


22. De Gentile v. White Castle 
Lumber, etc.,. Co., 130 La. 705, 58 S 
pay 

23. U. S—McGuire vy. Blount, 199 
WSs 12s 26) Sita 1 ie Or a teedaliZiny 


Smyth v. New Orleans Canal, etc., 
Co., 93 Fed. 899, 35 CCA 646. 
Conn.—Jarboe’s App. 91 Conn. 265, 
99 A 563. 
Ga.—Jordan 12 Ga. 
267. : : 
Md.—Hall v. Gittings, 2 Harr. & J. 


dats 
N. Y.—Rider v. 51 Barb. 


v. Cameron, 


ess; 


260; Staring v. Bowen, 6 Barb. 109; 
Fetherly v. Waggoner, 11 Wend. 599; 
Jackson v. Luquere, 5 Cow. 221; 
Jackson yv. Laroway, 8 Johns. Cas. 
283. 

Pa.—Shaller v. Brand, 6 Binn. 435, 


6 AmD 482. 
S. C.—Eubanks vy. Harris, 28 S. C. 
L183: sbDunean’v. Beard jit S. Cy -L: 


400. 

Eng.—Doe vy. Wooley, 8 B. & C. 
eh MOM 2b 10S Reprint? 951-3 
Cc. & P. 402, 14 ECL -631; McKenire 
v. Fraser, 9 Ves. Jr. 5, 32 Reprint 


501. 


ficial who made the record is dead.24 The rule has 


[a] Probate of the will is neces- 
sary, under the Texas statute, to 
admit it. Dean vy. Furrh, 58 Tex. Civ. 
A. 495, 124 SW 481. 

24. U. S—McGuire v. Blount, 199 
Ue Sail ae 2 6 SC tly bs laameda leo: 
McClaskey v. Barr, 47 Fed. 154; Ful- 
ler v. Fletcher, 44 Fed. 34; Dodge v. 
Briggs, 27 Fed. 160. 

Ala.—Sudduth y. Central of Georgia 
R. Co., 77 S 350; Garrow v. Toxey, 
171 Ala. 644, 54 S 556. 

Conn.—Enfield v. Ellington, © 67 
Conn. 459, 34 A 818, 

Ky.—Davis v. Clinton, 79 SW 259, 
25. Ky «2021. 

Mass.—Boston v. Weymouth, 4 
Cush. 538. 

Mich.—Willetts v. Mandlebaum, 28 
Mich. 521. 
ee H.—Adams y. Stanyan, 24 N. H. 

N. Y.—Matter of Webster, 106 App. 
Div. 360, 94 NYS 1050 [aff 186 N. Y. 
549 mem, 79 NE 1118 mem]. 5 

Oh.—Bell v. Brewster, 44 Oh. St. 
690, 10 NE 679. 

FCS LS Ally iy @ Chincha deem ae ie 
182, 26 A 58. 

Tex.—Robertson y. Talmadge, (Civ. 
A.) 174 SW 627. 

Eng.—North Staffordshire R. Co. 
vi? ELanley-tCorp: Nba. J. ae rae 

Newfoundl.—R. C. Episcopal Corp. 
v. Murphy, 8 Newfoundl. 96. 

[a] The rule has been applied to: 
(1) Aneient plans or field books 
found among township records. Gib- 
son v. Poor, 21 N. H. 440, 53 AmD 
216. (2) An aneient military pay 
roll produced from government ar- 
chives. Bell v. Brewster, 44 Oh. St. 
690, 10 NE 679. (3) A letter ad- 
dressed to the commissioner of the 
general land office and forming part 
of the records of the land office. 
Robertson v. Talmadge, (Tex. Civ. 
A.) 174 SW 627. (4) Copies of an- 
cient documents, filed in the United 
States land office, and findings of the 
register of that office. Garrow v. 
Toxeéy, 174) Alay 6445°54) Si8556" (ad- 
missible in ejectment to establish 
color of title). 

[b] A print of an ordnance map 
dated 1837, obtained from the board 
of agriculture and bearing its stamp, 
was admitted to show the condition 
of a district. North Staffordshire R. 
Co. v. Hanley Corp., 73 J. P. 477. 

[ec] Probate records.—Where de- 
fendant in ejectment has been in un- 
disputed possession for fifty years 
under a title dependant on probate 
proceedings, he is not required to 
make as Strict proof of such proceed- 
ings as if they were new, especially 
where such proceedings were had 
during the period of which judicial 
records are, to a considerable extent, 
lost or destroyed. Willetts v. Man- 
dlebaum, 28 Mich. 521. 

{d] Proceedings before super- 
visor.—The record of proceedings 
before a board of supervisors which 
took place eighty-five years before 
a héaring involving the same records 
from the books of a town clerk and 
from the minute book of a town cer- 
tified under dates about seventy and 
eighty-five years, respectively, before 
the hearing, and commissioners’ 
maps in partition proceedings in- 
dorsed under a date one hundred 
years before the hearing, are ancient 
documents, within the rule that such 
documents, when in themselves free 
of any indication of fraud or any in- 
validity, and if they come from the 
proper custody, the court deems 
proper proof themselves. Matter of 
Webster. 106 App. Div. 360, 94 NYS 
1050 [aff 186 N. Y,. 549 mem, 79 NE 
1118 mem]. 
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been applied to books and records of land proprie- 
tors preserved as township or puble records.?> It 
has also been held applicable to public records of 
deeds and other conveyances,"* although irregu- 
larly made,?? provided the facts requisite for the ad- 
mission of the deeds themselves as ancient docu- 
ments exist,?> but there is authority for the view 
that the ancient document rule applies only to 
original documents and not to copies, even though 


they are record copies.”° 


[§ 1169] c. Private Records. 


books of a private character, such as those kept by 
associations or societies of various kinds, have been 
frequently admitted as ancient documents where 
they contain intrinsic evidence of their verity and 
genuineness and are produced from the proper cus- 
Thus courts have received entries on the 
minutes of a masonic * or odd fellows *? lodge, . 
- church *? or parish ** records, hospital records,®° 
and the books and records of companies of proprie- 


tody.°*° 


[e] Where an affidavit of forgery 
was filed against an ancient recorded 
assignment of a headright certifi- 
cate, a certified copy thereof was ad- 
missible, the affidavit only imposing 
on defendants the duty to prove the 
instrument as at common law. 
Crosby v. Ardoin, (Tex. Civ. A.) 145 
SW 709. 

{[f] Ex parte affidavits on file in 
the land office are not admissible 
to prove the facts therein recited 
on the ground that they are ancient 
documents, although they have been 
on file for more than thirty years. 
Magee y. Paul, (Tex. Civ. A.) 159 
SW 325. 

{g] Foreign records (1) have 
been held not to be within the rule. 
Sullivan v. Fant, (Tex. Civ. A.) 160 
SW 612; Freeman y. Wm. M. Rice 
inst., (Tex. Civ. A.) 128 SW 629. (2) 
But it has also been held that docu- 
ments which show the probate of a 
will in proceedings had during the 
Spanish control of Florida, and a 
judicial sale of the testator’s lands 
and bear upon their face every evi- 
dence of age and authenticity, and 
come from the official custody of 
the surveyor-general of the United 
States, are admissible in evidence as 
ancient documents, especially where 
the proceedings have been given ex- 
press or tacit recognition in subse- 
quent official investigations and con- 
veyances, McGuire v. Blount, 199 
We SH 14g 264 SCO%L 50, nlusted. 25 
[aff 121 Fed. 1020, 56 CCA 682]. 

25. Smyth v. New Orleans Canal, 
etc., Co., 93 Fed. 899, 35 CCA 646; 
Pells v. Webquish, 129 Mass. 469; 
Rust v. Boston Mill Corp., 6 Pick. 
(Mass.) 158; Little v. Downing, 37 
N. H. 355; Sanger v. Merritt, 120 
N. Y. 109, 24 NE 386. 

26. Richmond Cedar Works v. 
Pinnix, 208 Fed. 785; Northrop v. 
Columbian Lumber Co., 186 Fed. 770, 
108 CCA 640; Conrad vy. Hughes, 
(Tex. Civ. A.) 195 SW 1181; Rudolph 
vy. Tinsley, (Tex. Civ. A.) 143 SW 
209. 

[a] Ancient record admitted as 
secondary evidence. — McCarty v. 
Johnson, 20 Tex. Civ. A. 184, 49 SW 


1098; Booge v. Parsons, 2 Vt. 456, 
21 AmD 557. 
[b] Recent record of ancient 


document.—Where a reccrd of docu- 
ment was so recently made that it 
does not come within the rule, it is 
not rendered admissible by the fact 
that the document itself is an an- 
cient one. Ketchum vy. Boggs, (Tex. 
Ciy. A.) 194 SW 201 (record of a 
deed purporting 1o have been exe- 
cuted thirty-five years before, but re- 
corded only five years before, not 
admissible as an ancient instru- 
ment). 

27. Baeder v. 


Jennings, 40 Fed. 
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not.?7 


Records and 


199 [app dism 154 U. S. 506, 14 SCt 
115687385 Led: -L0T5 1s *Carrolik: ve 
Norwood, 1 Harr. & J. (Md.) 167; 
MeCarty ~v. Johnson,  20su Rex a iCiv: 
A. 184, 189, 49 SW 1098; Re Pon- 
ton, 16 Ont. 669. 

“While these instruments were not 
properly registered, we are of the 
opinion that the fact of the exist- 
ence of the record and what it pur; 
ported to be was admissible, under 
general rules of evidence, as clir- 
cumstantial evidence tending to 
prove the existence, genuineness, and 
contents of the deeds under which 
plaintiff. claimed. When original 
deeds have been lost and the parties 
and subscribing witnesses are dead, 
so that the direct proof of their exe- 
cution and contents, as ordinarily re- 
quired, can not be made, parties as- 
serting rights under them are forced 
to resort to circumstantial evidence 
to establish them, and it is as legiti- 
mate to prove this as any other fact 
by that character of evidence, In this 
case the time which has elapsed since 
the time at which» plaintiff sought 
to prove that these deeds were exe- 
cuted was so great that the wit- 
nesses to them are presumed to be 
dead.” McCarty v. Johnson, supra. 

[a] Wunsigned deed.—The . record 
of an ancient deed which appeared 
not to have been signed by the 
grantor, but’ which was acknowl- 
edged by him, has been admitted in 
evidence. Carroll v. Norwood, 1 
Barrii& Js. (Md) 6% 

28. Baeder vy. Jennings, 40 Fed. 
199 [app dism 154 U. S. 506, 14 SCt 
1156, 38 L. ed, 1075]. 

29. McCleery vy. Lewis, 104 Me. 
33, 70 A 540, 19 LRANS 438;  La- 
clede Land, ete., Co. v. Goodno, (Mo.) 
181 SW 410. 

30 U. S.—Smyth vy. New Orleans 
anet etc., Co., 98 Fed. 899, 35 CCA 

46. 

Me.—Goodwin v. Jack, 62 Me. 414. 

N, H.—Little v. Downing, 37 N. H. 
Sope : 

N. Y.—Hamershlag v. Duryea, 58 
App. Div. 288, 68 NYS 1061 [aff 172 
N. Y. 622 mem, 65 NE 1117 mem]; 
Layton «v. Kraft, 111 App. Div. 842, 
98 NYS 72, 18 NYAnnCas 228; Mat- 
ter of Webster, 106 .App. Div. 360, 


94 NYS 1050 [aff 186 N. Y. 549 mem, 
78 NE 1114 mem]. 

Wis.—Fowler vy. Scott, 64 Wis. 
509, 25 NW 716. 

Eng.—Bullen v. Michel, 2 Price 


399, 146 Reprint 136. 
{a] The rule has been applied to 


admit: (1) Entries by monks of an 
abbey. Bullen y. Michel, 2 Price 
399, 146 Reprint 136. (2) Entries in 


a steward’s book. Wynne v. Tyr- 
whitt. 4 B. & Ald. 376, 6 ECL 524, 
106 Reprint: 858. | (3) Entries in a 
family Bible. Hubbard y. Lees, L. 
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tors under whose authority lands have been divided 
or disposed of ;*° and in the latter instance, accord- 
ing to some of the decisions, without any proof of 
the original and continued legal organization of the 
proprietary and whether a clerk or any other per- 
son authorized to keep the records is in existence or 
So entries appearing to be copies of authen- 
tic and contemporaneous instruments by persons 
employed for the purpose in books in which ancient 
deeds and) instruments are usually transcribed for 
the sake of referenee and preservation according to 
the custom of families having a muniment room 
have been held admissible, where a search was made 
for the originals and they could not be found.*® 
[§ 1170] d. Certified or Examined Copies. 
fice copies of ancient recorded deeds or other docu- 
ments may as a general rule be admitted in evi- 
dence as if they were the original instruments them- 
selves,*® at least where it appears that.the original 
is lost or destroyed or for some other reason cannot 


Of- 


R. .1, Exch; 255, 

{b] ‘Tribal records of an Indian 
tribe, purporting to have been made 
by their tribal officer, and having 
been for many years in the custody 
of the town clerk, are ancient instru- 
ments, and, as such, admissible to 
show an allotment of land within the 
reservation made to members of the 
tribe in severalty. Fowler y. Scott, 
64 Wis. 509, 25 NW 716. 


31. Howard vy. Russell, 75 Tex. 
L771, 12 SW 625. 

32. Wiener v. Zweib, (Tex. Civ. 
A.) 128 SW 699. 

83. Layton v. Kraft, 111 App. 


Div. 842, 98 NYS 72, 18 NYAnnCas 


228. 

384. Hodge v. Palms, 117 Fed. 
396, 54 CCA. 570;. Plaxton y.. Dare, 
10. B: & Cs 17, 21, HCE 18509 eive- 
prints 3ats 


35. Hamershlag  v. Duryea, 58 
App. Div. 288, 68 NYS 1061 [aff 172 
N. Y. 622 mem, 65 NE 1117 mem]. 

386. Goodwin v. Jack, 62 Me. 414; 
Almy: v,. Ghurch,,.18 Ref. 7182, 26 A 
58; Townsend v. Downer, 32 Vt. 
183. 

[a] Copies of letters and memo- 
randa of the agent and officers of 
the proprietors of land relating to 
their affairs, found among the an- 
cient records of their proceedings,. 
are admissible without evidence of 
the existence, loss, or destruction of 
the original. Goodwin vy. Jack, 62 
Me. 414. 

[b] Recent entries—Where the 
transactiuns recorded upon the an- 
cient books of a proprietary are of 
a recent date, it is necessary to in- 
troduce some evidence tending to 
show that they were made by a clerk 
either duly elected or de facto ex- 
ercising the office. Goulding v. 
Clark, 34 N. H. 148. 

[c] Failure to deposit with town 
clerk.— Where the records of a pro- 
prietary have been deposited with 
the town clerk, as required by Me. 
St. (1821) c 4 § 3, after the proprie- 
tary ceased to exist, the original 
is admissible without any certificate 
of the town clerk to authenticate it. 
Brackett v. Persons Unknown, 53 
Me. 228. 

_ Records of land proprietors pre- 
served among township records see 
supra § 1168. 

87. Goodwin vy. Jack, 62 Me. 414; 
King v. Little, 1 Cush. (Mass.) 436; 
Tolman y. Hmerson, 4 Pick. (Mass.) 
160; Layton y. Kraft, 111 App. Div. 
842, 98 NYS 72, 18 NYAnnCas 228; 
Pees Vo. Church, t8" RS fo ol S26 as 

38. Bullen v. Michel, 
3 Reprint 1171. 4 

39. U. S—Richmond Cedar Works 
v. Pinnex, 208 Fed. 785; Northrop 
v. Columbian Lumber Co., 186 Fed. 


4 Dow 297, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be produced.*? Especially is this true if the copies 
themselves are of an age sufficient to constitute 
But it has been held that 
an examined copy of an instrument cannot be ad- 
mitted in evidence without proof of the execution 
of the original, however old the original may pur- 
port to be;** and some cases lay down the broad 
rule that the ancient document rule extends only 
to original documents and not to copies.** 

Instruments Purporting to Be Exe- 


them ancient documents.‘ 


[§ 1171] e. 


770, 108 CCA 640; McClaskey v. Barr, 
47 Fed. 154. 

Ala.—Sudduth y. Central of Georgia 
R. Co., 77 S 350; Leek y. Meeks, 
74 S 31; Turner vy. Davis, 186 Ala. 
77, 64 S 958; Garrow v. Toxey, 171 
Ala. 644, 54 S 556; Allison vy. Little, 
85 Ala. 512, 56 S 221. 

Mass.—New York, etc., R. Co. v. 
Benedict, 169 Mass. 262, 47 NE 1027; 
King v. Little, 1 Cush. 436. 
vies H.—Little v. Downing, 37 N. H. 

N. Y.—Goodhue vy. Cameron, 142 
App. Div. 470, 127 NYS 120. 

Pa.—Duffield vy. Brindley, 1 Rawle 
91; Kingston v. Lesley, 10 Serg. & 
Ri. 383. 

Tex.—Andrews v. Marshall, 26 Tex. 
212; Conrad v. Hughes, (Civ. A.) 195 
SW 1181; Huling v. Moore, (Civ. A.) 
194 SW 188; Wacaser v. Rockland 


Saver bank, “(Civ.e AQ) lige SW ots 
Rudolph vy. Tinsley, (Civ. A.) 143 
Sw 209; Hill v. Templeton, (Civ. 


Ay) 29° SW 535, 
en ee v. Graham,, 31 


applied to recorded 
maps, surveys, etc—Com. v. Albur- 
ger, 1 Wrart.*(Pa.) 469; Rogers) v. 
Riddlesburg Coal, etc., Co., 31 LegInt 
(Pa.) 825. See also Gibson v. Poor, 
21 N. H. 440, 53 AmD 216 (plat for- 
merly kept among town records). 
[b] Instrument improperly § fre- 
corded.—A certified copy of the 
record of a deed is not admissible as 
of an ancient instrument unless the 
deed° was properly of record. Sette- 
gast v. Charpiot, (Tex. Civ. A.) 28 


SW 580. 
[c] Deed not properly acknowl- 
edged.—(1) Although the (ancient 


record of a deed improperly acknowl- 
edged is not in itself evidence of the 
execution of the deed, yet such rec- 
ord, in connection with long and un- 
disputed possession consistent with 
the deed, and other circumstances 
which tend, as a matter of fact, to 
show the probable execution and 
loss of such a deed, is admissible 
as evidence to go to the jury upon 
the question whether they will pre- 
sume the existence and loss of the 
deed. Townsend v. Downer, 32 «Vt. 
183. (2) A copy of-an ancient deed 
which does not appear to have been 
acknowledged is inadmissible in evi- 
dence, although the record book ap- 
pears to have been lost. Hoddy v. 
Harryman, 3 Harr. & M. (Md.) 581. 

[ad] Antiquity of record required. 
—Under statute in Texas, it has been 
held that in order for a certified 
copy of the record of an ancient 
deed or document to take the place 
of the original when the latter is 
lost, the registration must be shown 
to be ancient just as the deed must 
appear to be ancient where the deed 
is offered. Brown vy. Simpson, 67 
Tex, 225, 2 SW 644; Bhrenberg v. 
Baker, (Tex. Civ. A.) 54 SW 435; 
Davis “ve ‘Pearson,| 6.2 Tex. (Civon A. 
593, 26 SW 241. See also Smith v. 
Madison, 67 Mo. 694 (under Missouri 
statute admitting copy of deed re- 
corded thirty years before Jan. 1, 
1867).. 

{e]. Attack for forgery. — (1) 
When a certified copy of a recorded 
deed is offered in evidence, and is 
met by the affidavit of forgery pro- 
vided for in Civ. Code § 3826, the 
burden is upon the party offering 
the deed to show the existence and 
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genuineness of the original, without 
reference to the fact that it appears 
to have been recorded. And this is 
true notwithstanding it appears from 
the certified copy that the original 
was more than thirty years old. 
Bentley v. McCall, 119 Ga. 530, 46 
SE 645 [foll Chatman y. Hodnett, 
127 Ga. 360, 56 SH 439]. (2) Under 
the Texas statute a recorded certi- 
fied copy of a recorded deed of trust 
is admissible notwithstanding the fil- 
ing of an affidavit of forgery. Wa- 
caser v. Rockland Sav. Bank, (Tex. 
Civ. A.) 172 SW 787. 

40. U. S.—Smyth vy. New Orleans 
apg etc., Co., 93 Fed. 899, 35 CCA 


Ala.—Sudduth y. Central of Georgia 
R. Co:, TTS 360. 
raat uae v. Raddin, 11 Allen 

N. C.—Cochran v. Linville Impr. 
Co., 127 N. C. 386, 37 SE 496, 

Tenn.—Woods vy. Bonner, 89 Tenn, 
411, 18 SW 67. 

Tex.—Brown v. 
225, 2 SW 644; 
58 Tex. 680. 

Va.—Rowlett v. 
(18 Va.) 478. 

[a] Accounting for nonproduction 
of original not essential.—Rowlett 
v. Daniel, 4 Munf. (18 Va.) 473; 
Stokes v. Dawes, 23 F. Cas. No. 
13,477, 4 Mason 268. Contra Crispen 
v. Hannavan, 72 Mo. 548; Kellogg v. 
Chapman, (Tex. Civ. A.) 201 SW 
1096. 

41. Hodge v. Palms, 117 Fed. 396, 
54 CCA 570; Smyth v. New Orleans, 
ete,, Co., 93 Fed. 899, 35 CCA. 646; 
Fielder v. Pemberton, 136 Tenn. 440, 
189 SW 873, AnnCas1918E 905; Union 
Land, etc., Co. v. Arce, 21 N. M. 115, 
152. P 1148. 

42. Schunior y. Russell, 83 Tex. 
83, 18 SW 484 [dist Holmes y. Cor- 
yell, 58 Tex. 680]. 

43. Hamilton v. Smith, 74 Conn. 


Simpson, 67 Tex. 
Holmes v. Coryell, 


Daniel, 4 Munf. 


374, 50 A 884; McCleery v. Lewis, 
104 Me. 33, 70 A 540, 19 LRANS 
438; Laclede Land, ,ete., Co. ~ v 


Goodno, (Mo.) 181 SW 410; Woolfolk 
v. Graniteville Mfg. Co. 22 S. C. 
332. 

{a] Age immaterial—aA copy of a 
deed is not admissible without proof 
of execution, however old it may be. 
Woolfolk vy, Graniteville Mfg. Co., 22 
S. G. 332. 

44. U. S.—Wilson y. Snow, 228 
UW. S..2179-33: SCt -487,.57-L.-eds 80%, 
50 LRANS 604; Jarvis v. Johnson, 
208 Fed. 358 [aff 223 Fed. 756]; But- 
terfield v. Miller, 195 Fed. 200, 115 
COCA oes 

Ill.—Reuter v. Stuckart, 181 Ill. 
529, 54 NE 1014 [dist Fell v. Young, 
63 Ill. 106]. 

Mass.—Stockbridge v. West Stock- 
bridge, 14 Mass. 257. 

N. Y.—Hoopes v. Auburn Water 
Works Co., 37 Hun 568 [aff 109 N. Y. 
635 mem, 16 NE 681 mem]; Ensign 


v. McKinney, 30 Hun 249; Doe v. 
Campbell, 10 Johns. 475; Doe v. 
Phelps, 9 Johns. 169. 
Pa.—Providence School Fund's 
App., 2 Walk. 37. 
S. C.—Robinson vy. Craig, 19 S. C. 
LL, 389. be 
Tex.—O’Donnell vy. Johns, 76 Tex. 


362, 183 SW 376; Harrison v. McMur- 
ray, 71 Tex. 122, 8 SW 612; Johnson 
v. Timmons, 50 Tex. 521; Johnson v. 
Shaw, 41 Tex. 428; Huling v. Moore, 
(Civ. A.) 194 SW .188; Askew v. 
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cuted under a Power. The general rule in the United 
States 1s that where a deed or other instrument 
which purports to have been executed by virtue of 
a power of attorney is of such age as to be admis- 
sible as an ancient document, the existence of the 
power of attorney authorizing its execution will 
be presumed and need uot be proved,## unless the 
power of attorney is recorded so that the evidence 
is perpetuated, in which case the deed is not admis- 
sible without the production of the power, or an au- 


Cantwell, (Civ. A.) 146 SW 720; Skov 


v. Coffin, (Civ. A.) 137 SW 450; Mc- 
Donald vy. Hanks, 52 Tex. Civ. A. 
140, 1183 SW 604; Frugia v. True- 


heart, 48 Tex. Civ. A. 5138, 106 SW 
736; Jones v. Neal, 44 Tex. Civ. A. 
412, 98 SW 417; Ferguson vy. Ricketts, 
(Civ. A.) 55 SW 975 [rev 93 Tex. 
565, 57 SW 19]; Rigsby v. Galceron, 
Loy Tex, Civ. GA. 377, 39 SW 600 
Pearson v. Davis, (Civ. A.) 37 SW 602. 
Davis v. Pearson, 6 Tex. Ciy. A. 598, 
26 SW 241. 

“This rule has been extended so 
as to admit ancient deeds purporting 
to have been signed by agents with- 
out the production of the power of 
attorney,—the same reason that jus- 
tified the introduction of an ancient 
deed, without proof of the signature 
of the witnesses or grantor, author- 
izing its admission without proof of 
the capacity in which, or the power 
under which, it purported to have 
been executed. For in many cases 
it would be quite as impossible to 
prove the due execution by him as 
agent as by himself as owner. So 
that where the other necessary facts 
are present, and the possession of 
the land has been consistent with 1ts 
terms, the ancient deed proves it- 
self, whether it purports to have 
been signed *#y the grantor in his 
own right, as agent under power of 
attorney, or—the original records 
having been lost—by an administra- 
tor under a power of sale given by 
order of court, not produced but re- 
cited in the deed itself.’ Wilson v. 
Snow, 228 U. S. 217, 220, 38 SCt 487, 
57 L. ed. 807, 50 LRANS 604. 

fa] A partnership deed more than 
thirty years old is admissible in evi- 
dence and the authority of a member 
of the partnership will be presumed. 
Frost v. Wolf, 77 Tex. 455, 14.SW 
440, 19 AmSR 761. 

[b] A letter written by another 
for defendant to the state land com- 
missioner, protesting against the 
floating of a part of the land certifi- 
cate which had been located on land 
alloted to defendant, which letter 
was more than thirty years old at 
the date of trial, has been held ad- 
missible, without proof of the au- 
thority of the person by whom de- 
fendant’s name was actually signed. 
Robertson v. Brothers, (Tex. Civ. A.) 
139 sSWer 65 7 

{[c] Indorsement of court reciting 
existence of power.—The existence 
of a power under which an ancient 
deed purports to have been executed 
may be inferred from a recital. on 
the face of the deed, made by the 
judge of first instance, before whom 
the same was executed, that such a 
power was in existence in his court, 
having been executed by the attor- 
neys of the owner of the property. 
Storey v. Flanagan, 57 Tex. 649. 

[d] Where no claim asserted un- 
der deed.—(1) A deed, although forty 
years old, which purports to be exe- 


cuted by an attorney in fact, but is 


unaccompanied by his power of at- 
torney, is inadmissible, no claim ap- 
pearing to have been asserted under 
it for tw2nty-five years, and it not 
appearing that the one for whom it 
purported to have been executed ever 
knew of the assertion of any title by 
the grantee. Baldwin v. Goldfrank, 
88 Tex. 249, 31 SW 1064. (2) Where 
no claim has been asserted under a 
deed for more than fifty years, it 
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thenticated copy thereof, however ancient it may 
be.*? In England it has been held that where a 
deed more than thirty years old purports to be 
made in the execution of a special power of ap- 
pointment and to be executed by the attorney of 
the donee of the power, although by reason of the 
antiquity of the deed the execution of it by the at- 
torney as such ought to be presumed, yet there is no 
rule of law which requires or justifies the presump- 
tion that the attorney was duly authorized to exe- 
cute the power.*® And in Canada it has been held 
that the production of a deed thirty years old pur- 
porting on its face to be executed under a power 
of attorney does not prove the power, but proves 
only what appears on the face of the instrument, 
that the person in question purported to act under 
a power.4” A distinction has been drawn between a 
private and a statutory or public power,*® and it 
has been held that an ancient deed purporting to 
have been made by an administrator under an order 
of court is not admissible in evidence in the absence 
of proof of the appointment of the grantor as ad- 
ministrator #® and an order for sale made by a 
court having the necessary jurisdiction;®° that the 
lapse of thirty years since the execution of a deed 
by a county judge to county land is not sufficient 
to create a presumption, in the absence of all rec- 
ord evidence, that the judge was authorized by the 
commissioners’ court to sell the land;5* and that a 
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sheriff’s deed is not admissible as an ancient in- 
strument where the judgment and execution on 
which it is issued are not produced or accounted 
for.52. But on the other hand there are cases which 
do not recognize this distinction but admit ancient 
deeds purporting to be executed under a statutory 
or publie power without proof of the power.°? 

Presumption of regularity.°* Where the deed of 
a trustee is an ancient document, it will be presumed 
that he complied with the provisions of the trust 
deed.®»> Where the authority of an administrator 
or a public officer to make the sale is shown, it 
will be presumed in favor of an ancient deed by 
him that the necessary and proper steps were taken 
to make the sale regular and legal,®* at least where 
possession followed.®? It has also been held that 
it will be presumed in favor of a deed by a pubhe 
officer that he was duly chosen and qualified.** 

[§ 1172] 5. Age of Document—a. In Generai, 
The general rule is that in order to render an in- 
strument admissible as an ancient document there 
must be direct proof or evidence reasonably war- 
ranting the inference that the instrument has been 
in existence for thirty years or more.®® There are, 
however, cases in which instrumerits whose age was 
less than thirty years have been admitted as an- 
cient documents. 

Record.®! It is not necessary to entitle an in- 
strument to admission as an ancient document. 


cannot be admitted under the rule 
that the existence of the power under 
which it purported to have been exe- 
cuted will be assumed. Bmory v. 
Bailey, (Tex. Civ. A.) 181 SW 8281. 

45. Butterfield v. Miller, 195 Fed. 
200, 115 CCA 152; Green v. Blake, 10 
Me. 16, 18; Tolman vy. Emerson, 4 
Pick. (Mass.) 160. 

“Though the deed from King to 
Elliot was executed forty-three years 
ago, still, as the alleged license, if 
ever granted, is a matter of record, 
accessible to all, we do not think 
that the antiquity of the transac- 
tion furnishes a sufficient reason for 
the non-production of a copy of the 
license.’ Green vy. Blake, supra. 

46. In re Airey, [1897] 1 Ch. 164. 

47. Jones v. MeMullen, 25 U. C. 
Q. B. 542. 

48. Fowler v. Savage, 3 Conn. 90; 
Spencer v. Levy, (Tex. Civ. A.) 173 
SW 550, 554. 

“A different rule applies where 
such authority must emanate from a 
eourt, whose proceedings are re- 
quired by law to be made matters 
of! record.” Spencer v. Levy, su- 
pra. : 

49. Butterfield v. Miller, 195 Fed. 
20015 WCCA W520 
50. Fell v. Young, 63 Ill. 106. 
51. Spencer v. Levy, (Tex. Civ. 
69) "Dex, 


A.) 173 SW 550. 

52. French v. McGinnis, 

19, 9 SW 323; French y. McGinnis, 
10) Texs'Cive AI) 29° SW'656; 

{a] Proof of destruction of rec- 
ords.—After the lapse of thirty years 
the existence of a judgment and exe- 
cution recited in a sheriff’s deed will 
be presumed, on proof of the destruc- 
tion of the records of the court from 
which the execution purported to 
issue. Giddings v. Day, 84 Tex. 6035, 
19 SW 682. 

[b] Loss of records of court.— 
Testimony of an attorney that he 
and the clerk have searched the rec- 
ords with diligence and could not 
find the papers under which a 
sheriff's deed was executed forty 
years before, together with evidence 
that they were withdrawn by a firm 
of lawyers, one of whom moved away 
years ago, and the other of whom 
disclaims. all knowledge of them, 


warrants the court to whose records 
the papers belong in admitting the 
sheriff's deed as an ancient instru- 
ment, without further proof of the 
sheriff's authority to make it. Ruby! 
v. Von Valkenberg, 72 Tex. 459, 10 
Sw 514. 

53. Wilson v. Snow, 228 U.S. 217, 
33 SCt 487, 57 L. ed. 807, 50 LRANS 
604 [aff 35 App. (D. C.) 562]; Skov 
ve Comin. Chex: "Civ. 2A.) ot a ow, 
450. 

[a] Deed of executrix—A deed 
more than thirty years old, purport- 
ing to have been signed by an execu- 
trix and reciting that it was executed 
under power conferred by the will, 
proves itself where the possession of 


the land has been consistent with 
its terms. Wilson v. Snow, 228 
U. Si 2u%, 238° SCt 487 sh ed. 80% 


een a ae 604 [aff 35 App. 
54. See generally supra §§. 67-71. 
55. Wacaser vy. Rockland Say. 
CTRexsCiva Ap) £72" S WwW Tele 
56. Pendleton v. Shaw, 18 Tex. 
Civ. A. 489, 44 SW 1002; Graham y. 
Hawkins, 1 Tex. Unrep. Cas. 514. 


(UBY.@},)) 


57. Drouet v. Rice, 2 Rob. (a.) 
374; Blossom v. Connon, 14 Mass. 
177; Pejepscut v. Ranson, 14 Mass. 
145; Colman y. Anderson, 10 Mass. 


105: Winkley  v. Kaime, 32° N. 
at 368; Osborne v. Tunis, 25 N. J. L. 


58. Blossom v. Cannon, 14 Mass. 
Pejepscut v. Ranson, 14 Mass. 
59. U. S.—Fronsoe v. Bushnell, 
251 Fed. 850, 164 CCA 66. 
Ala.—Turner y. Davis, 186 Ala. 77, 
64 S 958; Bentley v. State, 39 S 
649; Doe v. Eslava, 11 Ala. 1028. 
Conn.—Stevens v. Smoker, 84 Conn. 
AER 80 A 788. ‘ 
D. C.—Ford v. Ford, 27 App. 401, 
6 LRANS 442, 7 AnnCas 245. 
v. Henderson Naval 
Stores Co., 148 Ga. 756, 85 SE 917; 
Jones v. Morgan, 138 Ga. 515. 
T11.—Whitman v. Heneberry, 73 Ill. 
109; Smith v, Rankin, 20 Tl 14. 
Md.—Gittifgs v. Hall, 1 Harr. & 
J. 14, 2 AmD 502. 


pauls. Fairly v. Fairly, 38 Miss. 
N. Y.—Clark v. Owens, 18 N. Y. 


434; In re Barney, 185 App. Div. 782, 
174 NYS 242; Hewlett v. Cock, 7 
Wend, 371. 


Oh.—Wright v. Hull, 83 Oh. St. 
385, 94 NE 813. 

Pa.—Schmitt v. Carbondale, 257 
Pa. 4517, 101 Av '755. 

Tex.—Mapes v. Leal, 27 Tex. 345; 
Robertson v. Talmadge, (Civ. Ai) 


174 SW 627; Spencer v. Levy, (Civ. 
A.) 173 SW 550; West v. Houston Oil 
Co., 56 Tex. Civ. A. 341, 120 SW 228: 
Jones v. Neal, 44 Tex. Civ. A. 412, 
98 SW 417. 

Eng.—Doe vy. Beynon, 12 A. & E. 
431, 40° ECL 218, 113 Reprint 875; 
Doe v. Wooley, 8 B. & C. 22, 15 ECL 
21, 108 Reprint 1951, 3 C. & P: 402, 14 
ECL ,6381; Man v Ricketts, 7 Beav. 

29 EngCh 93, 49 Reprint 998; Doe 
v. Passingham, 2 C. & P. 440, 12 
ECL 663; Marsh v. Collnett, 2 Esp. 
665; Orange v. Pickford, 4 Jur. INS: 
649; Holton vy. Lloyd, 1 Molloy 30; 
Rex v. Farringdon, 2 T. R. 471, 106 
Reprint 251; Boyd vy. Petrie, 19 Wkly. 
Rep. 221. 

Ont.—Thompson  v. 
We sl C.n Per393. 

“The rule requiring 30 years as 
the test of an ancient deed, is an 
old and well settled rule of evi- 
dence.” Jackson y. Blanshan, 3 
re GN YS) 8292, 20S" SS RAD 


Bennett, 22 


[al “Proof of greater antiquity 


| not required.—McGuire.v. Blount, 199 


UN S142). °26 PSCtrae 
{aff 121 ‘Fed. 1020, 56° CCA 682]; 
Woodward yv. Keck, (Tex..Civ. A.) 97 
SW 852. 

{b] Forty years.—At one time the 
document was required to be forty 
years old. Gittings y. Hall, i Harr. 
& J. (Md.) 14, 2-AmD 502; Benson 
ee Olive, Bunb. 284, 145 Reprint 

60. See cases infra this note. 

[a] Twenty years. — Woods v. 


0) ii sed. A r25 


Montevallo Coal, ete., Co., 84 Ala. 
560, 3 S 475, 5 AmSR 393; Gunn v. 
Turner, 13 Ont, Oe 158; 8 OntWR 


{b] Twenty-eight years and five 
months.—Pverley v. Stoner, 2 Yeates 
GP ay) 612.2% 


61. As evidence of age see infra. 


§ 1175. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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that it should have been recorded for thirty years 
or at all.’ Instruments recorded for ten years are 
sometimes made admissible by statute without proof 
of execution unless opposed by an affidavit of for- 
gery,°* and it has been held that where a deed has 
been recorded for more than thirty years, the rec- 
ord or a certified copy thereof is admissible with- 
out proof of the execution of the instrument, al- 
though such deed was not acknowledged or proved 
for record, and although it is opposed by an affida- 
vit of forgery.*4 

[§ 1173] b. Circumstances Showing Age—(1) 


Date. The date of the paper, if resembling the resi-- 


due of its contents, and not appearing to be altered, 
or interpolated, or otherwise spurious, is usually 
considered to be of itself a circumstance of some 
strength to show the period of its execution, inas- 
much as a suspicion opposed to its genuineness is 
not to be unreasonably indulged.*® But the date 
of an instrument is not conclusive evidence of its 
age,°® and a presumption of antiquity arising from 
the date may be overcome by proof to the contrary.* 

[§ 1174] (2) Marks of Age. The marks of age 
which a paper bears upon its face, such as its tat- 
tered condition, its color, and the faded appearance 
of the ink may furnish evidence of the time of its 
execution which may be more or less strong accord- 
ing to circumstances,®* but it has been considered 
that the credit to be given to these appearances has 
been lessened in modern times by advancement in 
~ the art of chemistry, with which skill in forgery has 
kept pace.® 

[§ 1175] (3) Record. If it be established that 
the document has been on record for over thirty 
years, this fact is strong evidence in favor of its 
genuineness,’® although it may not have beeh ré- 
corded in the place or manner required by law." 

[§ 1176] (4) Indorsements and _ Certificates. 
When the age of a document is under investigation, 
all indorsements made thereon and certificates at- 
tached thereto which in any manner indicate its 
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age are matters to be considered by the jury;7? 
where they'are of such a character as to show to a 
cautious and discriminating man that they would 
not be there if the paper had been a forgery.™3 
Thus in view of the habit of recorders of deeds, 
which is universal and matter of common knowl- 
edge, to indorse upon the deeds themselves 
the fact and date of their registration, such 
certificates appearing on deeds, are competent and 
sufficient evidence of the fact that the deeds were 
put upon record during the year mentioned in the 
certificates.** It has been held, however, that where 
the papers themselves show that, if they are genu- 
ine, evidence of a very satisfactory character might 
be produced to establish their actual antiquity and 
the genuineness of the indorsements upon them, they 
will not be received in the absence of such evi- 
dence.” 

[§ 1177] (5) Copy of Instrument. It has been 
said that a copy of a document alleged to be an- 
cient cannot be used to establish its age and the 
presumption arising therefrom of its proper execu- 
tion.7® But a copy of an instrument has been held 
to be admissible, where it was offered to show the 
fact that there was such a paper as the original 
instrument in existence at the date the copy pur- 
ported to have been made, and as bearing on the 
question of the antiquity of the original.?7 

[§ 1178] c. Expert Testimony as to Age. An 
expert may be permitted to give his opinion as to 
the probable period at which a document claimed to 
be ancient was written.78 

[§ 1179] d. Computation of Age. In comput- 
ing the age of an ancient document, the time is to 
be reckoned from the date of execution’? to the 
day when the instrument is offered in evidence, and 
if the instrument is thirty years old when offered, 
it is not material that it was less than thirty years 
old when the action was commenced, since the com- 
petency of the evidence is to be determined by the 
state of things at the time when it is offered.8° 


62. Ardoin v. Cobb, (Tex. Civ. A.) 68. Enders v. Sternbergh, 2 Abb.| Johns. Cas. (N. Y.) 283. 
136 SW 271. Dec rONi wove), vol toukKeves? 264. 083 [ec] Contemporaneous plat in- 
68. Wacaser v. Rockland Savy.|HowPr 464; Snyder vy. Kelsey, 156]|dorsed on deed.—In trespass to try 
Bank, (Tex. Civ. A.) 172 SW 737. NYS 741; Perry v. Clift, (Tenn. Ch. | title, where it was admitted that a 
64. Conrad: v. Hughes, (Tex. Civ.|A.) 54 SW 121. parol partition was made _ thirty 
A:) 195 SW 1181. 69. Smith v. Rankin, 20 Ill. 14,| years before, by parties since de- 
65. Enders v. Sternbergh, 2 Abb.|20 (“Great weight, formerly, with |ceased, but the manner and extent 
Dec. (N. Y.) 31, 1 Keyes 264, 33 | much propriety, was attached to the|of the partition’ was in dispute, a 
HowPr 464; Flores v. Hovel, (Tex. |appearance of the document, denot-| deed made in 1861 by plaintiff's an- 


Civ. A.) 125 SW 606; Doe v. Wolley, 
SuB, & C.° 22, 15 ECL 21, 108) Reprint 
951, 3 C. & P. 402, 14 ECL 631. But 
compare West v. Houston Oil Co., 
56 Tex. Civ. A. 341, 344, 120 SW 228 
(‘We deem it proper to say, in view 
of the evidence hereafter to be dis- 
cussed, that the purported date of 
the document does not of itself prove 
anything; for anybody may have 
forged the written date only a short 
time before the trial’). 

66. Whitman v. Heneberry, 73 
Til. 109; Broussard v. Guidry, 127 La. 
708, 53 S 964; Fairly v. Fairly, 38 
Miss. 280. 

“To say that the bare production 
of a deed by the party claiming un- 
der it, bearing date more than thirty 
years ago, is sufficient to raise a pre- 
sumption of genuineness, and to ad- 
mit it in evidence, would be opening 
a door to frauds which would unset- 
tle all land titles at once. It is as 
easy to date a deed 1815 as 1850, 
and it is as easy to forge a fraudu- 
lent memorandum upon a deed, as it 


is to forge the deed itself.” Smith 
v. Rankin, 20 Ill. 14, 20. 
67. Rowe v. Henderson Naval 


Stores Co., 143 Ga. 756, 85 SE 917; 
Whitman v. Heneberry, 73 Ill. 109: 
Smith v. Rankin, 20 Ill. 14; Fairly 
v. Fairly, 38 Miss. 280. 


ing its real antiquity, but that has 
ceased to be entitled to any consid- 
erable consideration, for it is well 
known that modern chemistry will, 
in a single day, produce a paper hav- 
ing every appearance, both in texture 
and writing, of the greatest anti- 
quity. When we remember that skill 
in forgery has kept pace with the 
rapid advance in the arts and sci- 
ences, which is peculiar to our own 
times, and that the integrity of man- 
kind is not a whit improved with the 
improvement oftheage, we are solemn- 
ly admonished that increased vigil- 
ance is necessary to protect the pub- 
lic against the designs of those who 
are capable of committing crimes’). 

70. See cases infra note 71. 

71. Stalford v. Goldring, 197 Ill. 
156, 64 NE 395; Reuter v. Stuckart, 


181 Tll. 529, 54 NE 1014; Quinn v. 
Eagleston, 108 Ill. 248: Whitman v. 
Heneberry, 73 Ill. 109; Smith v. 


Rankin, 20 Ill. 14; Cook v. Totten, 6 
Dana (Ky.) 108. 

72. Jackson v. Laroway, 3 Johns. 
Cas. (N. Y.) 283; Bell v. Hutchings, 
(Tex. Civ. A.) 41 SW 200. 

[a] A certificate of acknowledg- 
ment is within the rule. Kennard v. 
Withrow. (Tex. Civ. A.) 28 SW 226. 

[b] Wnofficial certificates may be 
considered. Jackson v. Laroway, 3 


cestor was introduced, which had on 
its back a plat showing the land 
divided in a certain way. It ap- 
peared from a comparison of the 
handwritings that the deed and plat 
were made by the same person and 
were of the same age. It was held 
that in view of the age and evident 
genuineness of the deed, the death 
of the parties, and that a contem- 
poraneous partition was made, the 
plat was properly admitted, espe- 
cially as it was explanatory of the 


deed. Linam v. Anderson, 2 Tex. 
Civ. A. 631, 21 SW 768. 
78. Reuter v. Stuckart, 181 Ill. 


529, 54 NE 1014; Whitman v. Hene- 


berry, 73 Ill. 109; Smith vy. Rankin, 
20 Ill. 14. 

74. Applegate v. Lexington, etc., 
Min. ‘Coste it aS) bbs) eet ae, 
29 L. ed. 892; Prigden v. Green, 80 
Gaile el eo lee oLny vere liste 
(Tenn, Ch. A.) 54 SW 121. 


75. Smith v. R&ankin, 20 Ill. 14. 

76. Patterson y. Collier, 75 Ga. 
419. 58 AmR 472. 

77. Williams v. Conger, 125 U. S. 
397, 8 SCt 933, 31 L. ed. 778 (power 
of attorney). 


78. See supra § 744. 
79. Wright v. Hill, 83 Oh. St. 385, 
94 NE 813. 


80. Gardner v. Granniss, 57 Ga. 


954. [22.C. J], 


In the case of wills it is held in England that. the 
age is to be computed from the date of execution, 
although the testator has been dead less than thirty 
years;8! but in the United States the rule is that 
the thirty year period does not begin to run with 
respect to wills until the death of the testator, at 
least where possession under the instrument with- 
out other circumstances is relied on.*? 

Where the instrument is required to be recorded, 
the view has been advanced that the age is to be 
computed from the time when it was recorded.®* 
The mere antiquity of 
an instrument is not alone sufficient to warrant its 
admission in evidence,** but it must also appear that 
the instrument comes from the proper custody or 
depository,®* it being considered that the careful 
preservation of an instrument by persons interested 


[§ 1180] 6. Custody. 


539; Reuter v. Stuckart, 181 Ill. 529, 
54 NE 1014; Bass v. Sevier, 58 Tex. 
567; Johnson v. Timmons, 50 Tex. 
521; Johnson v. Shaw, 41 Tex. 428; 
Ardoin v. Cobb, (Tex. Civ. A.) 136 
SW 271. 

[a] An extreme case is Johnson 
v. Shaw, 41 Tex. 428 (where the 
instrument was only ten years old 
when the suit began, but thereafter 
more than twenty years elapsed be- 
fore the trial). 

81. Doe v. Wooley, 8 B. & C. 22, 
15 HCL, 21, 108 Reprint 951,-.3 
Cr & BP. 402, 14) MCL $6315, Man” v. 
Ricketts, 7 Beav. 93, 29 EngCh 93, 
49 Reprint 998; Doe vy. Deakin, 3 
C&P) 402, 114 “HCL” 631: rGalthorpe 
v. Gough, 4 T. R. 707 note, 100 Re- 
print 1257; McKenire vy. Fraser, 9 
Ves. Jr. 5, 32 Reprint 501. : 

“The rule of computing thirty 
years from the date of a deed is 
equally applicable to a will.” Doe 
v. Wooley, supra. 

82. Staring v. Bowen, 6 Barb. 
(N. Y.) 109; Hewlett v. Cock, 7 Wend. 
(N. Y.) 371; Jackson v. Luquere, 5 
Cow. (N. Y.) 221; Jackson v. Blan- 
shan, 3 Johns. (N: Y.) 292, 3 AmD 
485; Jackson v. Laroway, 3 Johns. 
Cas. (N. Y.) 283; Shaller v. Brand, 
6 Binn. (Pa.) 435, 6 AmD 482. 

83. Whrenberg v. Baker, (Tex. 
Civ.A.) 64 SW 435, 436 (“That it was 


not admissible as an ancient instru-. 


ment is clearly true; for, though 
proved for record in 1855, it was not 
in fact recorded until 1876, less than 
30 years prior to the date of its in- 
troduction’’). 

84. Havens;v. Sea Shore Land Co., 
47 N. J. Eq. 365, 20 A 497; Fogal v. 
Pirro, 23 N. Y. Super. 10; Williams 
v. Bass, 22 Vt. 352. 

85. Ala. — Sloss-Sheffield Steel, 
ete., Co. v. Lollar, 170 Ala. 239, 54 
S 272, 


Ga.—Long v. Georgia Land, etc., 
Co., 82 Ga.-628, 9 SE 425. 
Ky.—Ball vy. Loughridge, 100 SW 


275, 80 KyL 1123; Swafford v. Herd, 
65 SW. 803, 23 KyL 1556; Harlan 
v. Howard, 79 Ky. 373. 

Md.—Carter v. Maryland, etc. R. 


Cos. d12.Ma 599,070 (A301. 
Saabs v. Fairly, 38 Miss. 
280. 


Nebr.—Peterson y. Bauer, 83 Nebr. 
405, 119 NW 764. 

N. J.—Havens v. Sea Shore Land 
Co., 47 N. J. Eq. 365, 20° A: 497, 

N. Y.—Longworth vy. East River 
Nat. Bank, 160 App. Div. 737, 145 
NYS 1051; Martin v. Rector, 24 Hun 
27; Fogal vy. Pirro, 17 AbbPr 113. 

Oh.—Wright yv. Hull, 83 Oh. 
385, 94 NE 813. e 

Pa.—Rogers v. Riddlesburg Coal, 
étc., Co., 31 Legint 325. 

Tenn.—Byrd y. Phillips, 120 Tenn. 
14, 111 SW 1109. 

Tex.—Kellogge v. Chapman, (Civ. 
A.) 201 SW 1096; Flores yv. Hovel, 
(Civ. A.) 125 SW 606; West v. Hous- 


St. 
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ton Oil Co., 56 Tex. Civ. A. 341, 120 
SW 2283 Stark 'v-7 Harris, (Civ. A.) 
106 SW 887 [rev on other grounds 
101 Tex. 587, 110 SW 737]. 

Ont.—Rogers v. Shortis, 10 Grant 
Che (Us CHy 243" 

“In order to render it admissi- 
ble as evidence, there must be at 
least some evidence accounting for 
its custody and that it was produced 
from the proper custody; and there 
must be at least some evidente of 
its antiquity, although it may pur- 
port to be ancient. The statement 
sometimes made, and apparently act- 
ed upon in this case, that ancient 
documents prove themselves, is too 
broad and must be taken with the 
limitations already stated, especially 
when the document is accompanied 


with circumstances of suspicion.” 
Wright v: Hull, 83 Oh. St. 385, 396, 
94 NB 813. ; 

{a] Mllustration.—‘The plat was 


produced on behalf of the defendant 
by the witness Sommerville who 
testified that he had received it from 
Wim. T, Clark, a former surveyor of 
Harford County about 74 years old, 
but he did not know who made it or 
the circumstances under which it 
was made or where Mr. Clark got it 
or whether it was correct. or not 
when made or in whose custody it 
had been since then, This plat was 
exhibited to us at the hearing of the 
appeal. It certainly has an ‘ancient 
appearance, but it bears on its face 
no indication of who made it or 
whence it came or whether it is an 
original or a mere copy. In view 
of these circumstances and the very 
meagre character of the evidence 
produced to authenticate it the Court 
erred in admitting it in evidence as 


an ancient document.” Carter vy. 
Maryland, etc., R. Co., 112 Md. 599, 
613, 77 A 301. 


[b] Custody must be shown under 
oath.—If it is necessary to prove the 
custody of ancient documents some- 
one must be sworn for that purpose, 
and it is not sufficient that it is 
produced in court by the counsel or 
steward of the manor. Evans v. 
ees, 10 (A sé. Ha bbl, ST) On Ode 
113 Reprint 58. 

Ea} An acknowledged ancient 
document in doubtful custody may be 
rejected where a credible witness, 
having knowledge of the handwrit- 
ing of the obligor, declares the sig- 
nature spurious. Peterson y. Bauer, 
83 Nebr. 405, 119 NW 764. 

86. McGuire v. Blount, 199 U. S. 
142, 26 SCt 1, 50 L. ed. 125; Layton 
v. Kraft, 111 Arp. Div. 842, 98 NYS 
72, 18 NYAnnCas. 228; Matter of 
Webster, 106 App. Div. 360, 94 NYS 
1050 [aff 186 N. Y. 549 mem, 78 NE 
1114 mem]; Jones v. Neal, 44 Tex. 
Civ. A. 412, 98 SW 417; Woodward 
v. Keck, (Tex... Civ. A.) 97 SW 852. 

87. See cases supra notes 85, 86. 

88. U. S—McGuire vy. Blount, 199 
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in the subject matter raises an inference of genu- 
ineness,8* which does not arise where the instru- 
ment is in the custody of strangers.$? 
are said to be in proper custody where they are in 
the place in which, and under the care of the per- 
son with whom, they would naturally be,°* but no 
one custody will be deemed a necessary one,*? nor 
can any custody be said to be improper if it is 
proved to have had a legitimate origin, or if the 
circumstances of the particular case are such as to 
render such an’ origin probable.®° 
custody to be shown for the purpose of making a 
document evidence without proof of execution is not 
necessarily that of the person strictly entitled to 
the possession. It is enough if the person in whose 
custody the document is found is so connected with 
the document that he may reasonably be supposed 


Accordingly, the 


eS; 
N. H.—Gibson v. Poor, 

440, 53 AmD 216. 
N. J.—Havens v. Sea-Shore Land 

Co. 47 ON, “Sig: 865s IOFAST. 


142, 26 SCt 1, 50 L. ed. 125. 
O71 aN s unite 


Oh.—Bell v. Brewster, 44 Oh. St. 
690, 10 NE 679. : 
Tex.—Warren v. Frederichs, 76 


Tex. 647, 13 SW 6438; Williams v- 
Conger, 49 Tex. 5£2; Flores y. Hovel.,. 
(Civ. A.) 125 SW_ 606 

Va.—Nowlin v. 75 Va. 
Hoag 

Eng.—Bertie v. Beaumont, 2 Price 
303, 146 Reprint 105. 


Burwell, 


{a] The proper custody of an ex- 
pired lease is that of the lessor. In 
Doe v. Keeling, 11 Q. B. 884, 63 


ECL 884, 116 Reprint 704. 

{b] Changes of possession do not 
show a lack of proper custody. Mc- 
Guire ‘v. Blount, 199 S.- 142, +26 
SCt 1, 50 L. ed. 125. 

[c] Improper filing.—To render 
an instrument admissible as an an- 
cient document it is only necessary 
that it be found in the office where it 
should have been filed, and that it 
is not found in the proper file in the 
office does not render it inadmissible. 
Keck v. Woodward, 53 Tex. Civ. A. 
267, 116 SW 75. 

{d] Absence from the proper 
place must be accounted for in a 
satisfactory manner, where an _ in- 
strument is found in a place where 
it would not properly and naturally 
be. Gibson v. Poor, 21 N. H. 440, 53 
AmD 216, 

89. Flores v. Hovel, (Tex. Civ. A.) 
125 SW 606. 

90. U. S—Burns vy. U. S., 160 Fed. 
631, 87 CCA 533. 

Ala.—Jerdan v. McClure Lumber 
Co., 170 Ala. 289, 54 S 415. 

Ky.—James v. Davis, 172 Ky. 382, 
189 SW 440. 


Mass.—Whitman. v. Shaw, 166 
Mass. 451, 460, 44 NE 333. 
Oh.—Bell _v.’ Brewster, 44 Oh. St. 


690, 10 NE 679. 

Pa.—McReynolds v. Longenberger, 
b7 UPS, 138s : 
Tex.—Flores v. Hovel, (Civ. <A.) 
125 SW 606; Keck v. Woodward, 53 
Tex. Civ. A. 267, 116 SW 75; Frugia 
v. Trueheart, 48. Tex. Civ. A. 518, 
106 SW 736. : 

Eng.—Bullen v, Michel, 4 Dow. 297, 
3 Reprint 1171. 

[a] Custody held proper.—Apple- 
gate v. Lexington, etc., County Min. 
Coy; TT eUt S255, 6>SCts 242, 129 Vp 
ed. 892; Templeton v. Luckett, 75 
Fed. 254; McClaskey v. Barr, 47 Fed. 
154; Pettingell v. Boynton, 139 Mass. 
244, 29 NE 655; Bell v. Brewster, 44 
Oh. St. 690, 10 NE :679; 
nolds v. Longenberger, 57 Pa. 
Flores v. Hovel, (Tex. Civ.-A.) 125 
SW 606; Timmony v. Burns, (Tex. 
Civ. A.) 42 SW 133; Slater v. Hodg- 
son, 9 Q. B. 727, 58 EBCL:°727; 115 
Reprint 1454; Doe v. Pulman, 3 Q. B. 
622, 43 HCL :895, 114 Reprint 645; 
Doe v. Beynon, L. R. 4 P. & D. 1938; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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to be in possession of it without 


ancient document is produced from the proper cus- 
tody,®* as for instance if it is found among the 
family papers of the persons entitled thereto,®? or 
in the hands of a trustee of an estate,** of an 
heir * or the wife °° of the grantee, or of an agent 
or attorney of the parties beneficially interested %7 
it is admissible; and in such cases it is not necessary 
to account for its eustody during the entire period 
But a deed which has been in 
the possession of the grantor ever since its alleged 
execution is not admissible under the ancient docu- 
The purpose of showing custody of 
the instrument is to afford to the judge a reason- 
able assurance of its authenticity,! and whether a 
document comes from a proper custody is a ques- 


of its existence.?§ 


ment rule.®? 


Potts v. Durant, 3 Anstr. 789, 145 Re- 
print 1040; Lygon v. Strutt, 2 Anstr. 
602, 145 Reprint 979; Miller v. Foster, 
2 Anstr. 387 note, 145 Reprint 911; 
Meath v. Winchester, 3 Bing. N. Cas. 
183, 32 ECL 92, 132 Reprint 380; Roe 
vy. Kemmis,. 9 Cl. & F:! 749; 8 Re- 
print 601; Bullen v. Michel, 4 Dow. 
297, & Reprint 1171; Roe v. Raw- 
lings, 7 East 279, 103 Reprint 107; 
Doe v. Pearce, 2 M. & Rob. 240; Rex 
v. Netherthong Tp., 2 M. & S. 337, 
105 Reprint 407; Croughton v. Blake, 
12 M. & W. 205, 152 Reprint 1172; 
Rees v. Walter, 3 M. & W. 527, 150 
Reprint 1254; Tucker v. Wilkins, 4 
Sim. 241, 6 EngCh 241, 58 Reprint 91; 
Swinnerton v. Stafford, 3 Taunt. 91, 
128 Reprint 37. % 

91. Ward v. Cameron, (Tex. Civ. 
A.) 76 SW 240; Doe v. Samples, 8 
A. 85 HCL 526, 112. Re- 
print 794. 


[a] Custody of county surveyor. 
—In trespass to try title defendants 
relied on an outstanding title founded 
on the transfer of certain land cer- 
tificates to N S. It appeared that 
N S was the son of J S and that 
at the time of the transfer N §S 
was a mere boy; that the transfers 
were in blank when taken, and filled 
in with the name of N S at some 
subsequent time, but that J S dealt 
with the certificates as his own for 
some time, and by contract with the 
county surveyor had them located, 
and that he sent the transfers to 
the surveyor that he might have 
them recorded, and that the trans- 
fers had been found among the 
papers of the surveyor by the sur- 
veyor’s son after the surveyor’s 
death. It was held that the trans- 
fers were shown to have come from 
the proper custody, and were receiv- 
able in evidence as ancient instru- 
ments. Ward v. Cameron, (Tex. 
Civ. A.) 76 SW 240. 

92. WU. S.—Barr v. Gratz, 4 Wheat. 
213, 4 L. ed. 553; Templeton v. Luck- 
ett, 75 Fed. 254, 21 CCA 325. 

Fla.—Sullivan vy. Richardson, 33 
Fla. 1, 44 S 692. 

Ga.—Dooly v. Roe, 31 Ga. 593. 

Ill.— Whitman v. Heneberry, 73 Ill. 
109. : 

Mass.—Whitman v. ,Shaw, 166 
Mass. 451, 44 NE 333. 

N. J.—Havens v. Sea-Shore Land 
Co., 47 N. J. Eq. 365, 20 A 497. 


Oh.—Bell v. Brewster, 44 Oh. St. 
690, 10 NE 679. 
Pa.—Schmitt v. Carbondale, 257 


Pa. 451, 101 A 755. 

Ss. C.—Polson v. Ingram, 22 S. C. 
541: Duncan v. Beard, 11S. C. L. 400. 

Tex.—Crain v. Huntington, 81 Tex. 
$14, 17 SW 243; Wilson v. Simpson, 
80 Tex. 279,16 SW 40; Ammons v. 
Dwyer, 78 Tex. 639, 15 SW 1049; 
Warren v. Frederichs, 76 Tex. 647, 
13 SW 643; Williams v. Conger, 49 
Tex. 582; Spencer v. Levy, (Civ. A.) 
1783 SW 550; Jones v. Neal, 44 Tex. 
Civ. A. 412, 98 SW 417; Ward v. Cam- 
eron, (Civ. A.) 76 SW 240; Jouett v. 
Gunn, 13 Tex. Civ. 84, 35 SW 194; 
- Huff v. Crawford, (Civ. A.). 32 SW 
592; Pendleton v. Robertson, (Civ. A.) 
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fraud.* If an 


If 


admission.? 


382 SW 442; McCelvey v. Cryer, 8 
Tex. Civ. A. 437, 28 SW 691; Master- 
Son Ve /TRodd) 76 Texj Civi A. 1031,) 24 
SW 682; Fletcher v. Ellison, 1 Tex. 
Unrep. Cas. 661. 

Eng.—Andrew v. Motley, 12 C. B. 
N. S. 514, 104 ECL 514, 142 Reprint 
1243; Doe v. Owens, 8 C. & P. 751, 34 


ECL 1000; Roe v. Rawlings, 7 East | 


279, 103 Reprint 107; Orange v. Pick- 
ford, 4 Jur. N. S. 649; Holton v. 
Lloyd, 1 Molloy 30; Reece v. Walters, 
3 M. & W. 527, 150 Reprint 1254. 

sear nee ve Christie ai2nus Cac: 


deeds 


is 2 

“Ancient proved to 
dences of land may be given in evi- 
dence, although the execution of 
them cannot be proved; and the rea- 
son given is, ‘That it is hard to 
prove ancient things, and the finding 
them in such a place is a presump- 
tion they were fairly and honestly 
obtained, and reserved for use, and 
are free from suspicion of dis- 
honesty.’” Roe v. Rawlings, 7 East 
279, 291, 103 Reprint 107. 

93. Bell v. Brewster, 44 Oh. St. 
690, 10 NE 679; Lewis v. Lewis, 4 
Watts & S. (Pa.) 378; Frugia v. 
Trueheart, 48 Tex. Civ. A. 513, 106 
SW a Orser v. Vernon, 14 U. C. C. 


i2t e 
Thompson v. Bennett, 22 U. 
CHOP L389 se 


95. In re Butrick, 185 Mass. 107, 
69 NE 1044. 
96. Reuter v. Stuckart, 181 I11. 


529, 54 NE 1014. 

97. Thursby v. Myers, 57 Ga. 155; 
Warren v. Frederichs, 76 Tex. 647, 
13 SW 6438; Doe v. Keeling, 11 Q. B. 
884, 68 ECL 884, 116 Reprint 704; 
Doe v. Phillips, 8 Q. B. 158, 55 ECL 
H58, 115 Reprint? s35- 

fa] An agent substituted under a 
power of attorney containing a power 
of substftution is a proper custodian. 
Williams v. Conger, 49 Tex. 582. 

98. Flores v. Hovel, (Tex. Civ. A.) 
125 SW 606 (instrument over one 
hundred years old). 

99. Williamson v. Mosley, 110 Ga. 
58, 35 SE 301; Heintz v. O’Donnel!, 
17 Tex. Civ. A. 21, 42 SW 797. 

1. Whitman v. Heneberry, 73 Ill. 
109; Doe v. Phillips, 8 Q. B. 158, 55 
ECL 158, 115 Reprint 835; Roe v. 
Rawlings, 7 East 291, 103 Reprint 
107; Chelsea Waterworks v. Cowper, 
1 Esp. 275. 

2. Doe v. Keeling, 11 Q. B. 884, 
63 ECL 884, 116 Reprint 704; Reece 
v. Walters, 3 M. & W. 527, 150 Re- 
print 1254. 

[a] The decision will not be inter- 
fered with on motion for a new trial 
unless it is clearly wrong. Rees v. 
Walters, 3 M. & W. 527, 150 Reprint 


1254. 

38. U. S.—Wilson v. Snow, 228 U. 
S217, 33) SCH 4875. 57: das ed. 807, 50 
LRANS 604; Stokes v. Dawes. 23 F. 
Cas. No. 13,477, 4 Mason 268. 

Ala.—Carter v. Doe, 21 Ala. 72; 
Doe v. Eslava, 11 Ala. 1028; Beall v. 
Dearing, 7 Ala. 124. 

Ga.—Goza v. Browning, 96 Ga. 421, 
23 SE 842; Bell v. McCawley, 29 Ga. 


have | 
been found amongst deeds and evi- 
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tion for the court and not for the jury.? 

[§ 1181] 7. Possession under Instrument and 
Other Circumstances—-a. In General. 
to what evidence in addition to proof of antiquity 
and that the document comes from a proper source 
is required to justify the admission of an ancient 
instrument in evidence without proof of execution” 
is not entirely settled. The decisions are harmoni- 
ous to this extent: That, where possession of land 
has accompanied a deed or will, that fact furnishes 
sufficient evidence of its authenticity to justify its 


The rule as 


property passes through several 


hands in the course of a given time, each keeping 
in his possession the deed given to him, the posses- 
sion of all is equally under the first deed, which 
may be given in evidence as an ancient deed, al- 


355; Roe v. Doe, Dudl. 168. 

Ill_— Reuter vy. Stuckart, 181 Ill. 
529, 54 NE 1014. 

Ky.—Winston vy. Gwathmey, 8 B. 


Mon. 19; Thruston v. Masterson, 9 
Dana 228; Cook v. Totton, 6 Dana 
108; Bennett v. Runyon, 4 Dana 422. 
Me.—Crane v. Marshall, 16 Me. 27, 
33 AmD 631. 
Md.—Carroll v. Norwood, 1 Harr. 


& J. 167; Hoddy v. Harryman, 3 
Harr. & M. 581; Joce v. Harris, 1 
Harr. & M. 196. 


Mass.—In re Butrick, 185 Mass. 
107, 69 NE 1044; Green’ v. Chelsea, 
24 Pick. 71; Stockbridge v. West 


Stockbridge, 14 Mass. 257. 


Mich.—King v. Merritt, 67 Mich. 
194, 34 NW 689. 
Miss.—Fairly v. Fairly, 38 Miss 


280. 

Mo.—Ryder v. Fash, 50 Mo. 476. 

N. H.—Clark v:.Wood, 34 N.°H. 
447; Waldron v. Tuttle, 4 N. H. 371. 

N. J.—Rollins v, Atlantie City R. 
Co., 73 N. J. L. 64, 62 A 929; Havens 
v. Séa-Shore Land Co., 47 N. J. Hq. 
365, 20 A: 497, 

N. Y.—Enders v. Sternberg, 2 Abb. 
Dec. 31, 1 Keyes 264, 33 HowPr 464; 
Layton v. Kraft, 111 App. Div. 842, 
89 NYS 72; Hoopes v. Auburn Water- 
works Co.,.37 Hun 571; Troup v. 
Hurlbut, 10 Barb. 354; Fetherly v. 
Waggoner, 11 Wend. 599; Hewlett v. 
Cock, 7 Wend. 371; Jackson v. Christ- 
man, 4 Wend. 277; Jackson v. 
Thompson, 6 Cow. 178; Doe v. 
Campbell, 10 Johns. 475; Doe v. 
Phelps, 9 Johns. 169. 

N. C.—Davis v. Higgins, 91 N. 
ee v. Baskerville, 36 


Cc: 
N. 
Pa.—Zeigler v. Hontz, 1 Watts & 
S. 5383; Healy v. Moul, 5 Serg. & R. 
181; Shaller v. Brand, 6 Binn. 435, &€ 
AmD 482. 

S. C—Frost v. Frost, 21 S. C. 501; 
Swyegart v. Taylor, 30 S. C. L. 54: 
Duncan v. Beard, 11.8S.,.C.. LL. 400; 
Thompson v. Bullock, 1S. C. L. 364. 

Tex.—Holmes v. Coryell, 58 Tex. 
680; Askew v. Cantwell, (Civ. A.) 
146 SW 720; Jones v. Neal, 44 Tex. 
Civ. A. 412, 98 SW 417; Thompson v. 
Rutherford, 2 Tex. Unrep. Cas. 652. 

Vt.—Middlebury Bank v. Rutland, 
33 Vt. 414; Townsend v. Downer, 32 
Vt. 183; Giddings v. Smith, 15 Vt. 
344. 

Va.—Roberts v. Stanton, 2 Munf. 
(16 Va.) 129, 5 AmD 463. 

Eng.—Carhampton vy. Carhampton, 
Lire) Th. Reb bb6ewisack wwiClarke ya: 
Rolle 126, 81 .Reprint 377; Rex v. 
Ryton, 5 T. R. 259, 101 Reprint 146. 

Can.—Dods v. McDonald, 36 Can. 
Sy C723 

Ont.—MecDonald v. McDougall, 16 
Ont: 401; Orser v. Vernon, 14 U. C. 
Che Nai 

Newfoundl.—R. C. Episcopal Corp. 
v. Murphy, 8 Newfoundl. 96. 

[a] Possession for thirty years, 
(1) in accordance with the _provi- 
sions of a deed, raises an inference 
that the deed is thirty years old. 
Robinson v. Craig, 19 S. C. L. 389. 
(2) Possession for thirty years un- 
der a will entitles it to be read as an 


Plummer 
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though never seen by any but the first grantee to 
But where possession has not 
accompanied the deed the cases are not entirely 
agreed as to what proof other than proof of pos- 
session will be sufficient to justify its admission.® It 
has been held that proof of accompanying posses- 
“sion of the lands claimed to be embraced by the 
deed is indispensable to its admissibility as an an- 
cient document,® and it has even been considered 
that possession for the full thirty years is re- 
quired,’ at least where possession is the only cir- 
cumstance relied on to establish authenticity.® 


whom it was given.* 


ancient will without further proof, 
the same as a deed. Jackson v. Lu- 
quere, 5 Cow. (N. Y.) 221. 

[b] Possession of part of prem- 
ises.—To entitle a deed to be given 
in evidence as an ancient deed, with- 
out proof of its execution, it seems 
that possession under it for thirty 


years of a part of the premises con- | 


tained in it is ‘sufficient, even as 
against one in possession of another 


part. Jackson v. Davis, 5 Cow. (N. 
Wy 2235 215) Am Dy451' q 
[ec] Occupation of premises 


through subordinate.—Evidence that 
the occupant of certain real estate 
had said that the land belonged to 
the descendant of a grantee, who had 
acquired title many years’ before 
through a sSheriff’s deed, 
sufficient presumption of possession 
in the grantee to admit the deed in 
evidence as an ancient instrument. 
Hasbrouck vy. Burhans, 47 Hun (N. 
Y.) 487. 

4. Williams v. Conger, 125 U. S. 
397, 8 SCt 933, 31 L. ed. 778; Waldron 
v. Tuttle, 4 N. H. 371. 

5. Havens v. Sea-Shore Land Co., 
47 N. J. Eq. 365, 20 A 497. 

6. Ky.—Davidson v. Morrison, 86 
Ky. 397, 5 SW 871, 9 AmSR 295, 9 


KyL 629. 

Md.—Hall v. Gittings, 2 Harr. & 
J. 380. 

N. H.—Clark v. Wood, 34 N. H. 
447; Homer v. Cilley, 14 N. H. 85; 
Waldron v. Tuttle, 4 N. H. 371. 

N. Y.—Ridgeley v. Johnson, 11 


Barb. 527; Troup v. Hurlbut, 10 Barb. 
354; Northrop v. Wright, 7 Hill 476; 
Jackson v. Christman, 4 Wend. 277; 
Jackson v: Davis, 5 Cow. 123, 15 
AmD 451; Jackson y. Blanshan, 3 
Johns. 292, 3 AmD 485; Crowder v. 
Hopkins, 10 Paige 183. 

Vt.—Middlebury Bank v. Rutland, 
So) Vit, 41/42 

Va.—Shanks v. Lancaster, 5 Gratt. 
(46 Va.) 110, 50 AmD 108. 

[a] As against adverse claimant 
in mossession.—An ancient deed can- 
not be read in evidence against an 
adverse claimant in possession for 
more than thirty years with his title 
of record to establish on the part of 
plaintiff a right of entry where no 
possession prior to the execution of 
the deed under the same chain of 
title or since its execution has been 


shown. Davidson v. Morrison, 86 
Ky.) 397%, 5 “SW > 871, °°9> Kyl °629)' 9 
AmSR 295. z 

[b] Order of proof.—Apart from 


any consideration of the necessity 
of proof of possession under an an- 
cient deed or will, the question 
whether the instrument shall be read 
in evidence before proof of an ac- 


companying possession is had is one 


as to the order of proof; it is within 
the discretion of the court whether 
the possession shall be first proved 
or the instrument first given in evi- 
dence in order that the court may be 
able to say whether the possession 
has been in accordance with the 
tenor of the instrument. Staring v. 
Bowen, 6 Barb. (N. Y.) 109; Doe v. 
Passingham, 2*C. & P. 440, 12 ECL 


663. 
7. Clarke v. Courtney, 5 Pet. (U. 
S$.) 319, 8 L. ed. 140; Jackson vy. 


Blanshan, 3 Johns. (N. Y.) 292, 3 


raises aj 
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strument 
may 


as 


But 


AmD 485. 

[a] Possession for thirteen years 
has been held _ insufficient. Homer 
v. Cilley, 14 N. H. 85 (where it was 
said that possession for at least 
twenty years, the period of limita- 


tion, must be shown). 
8. Staring v. Bowen, 6 Barb. (N. 
Y¥.) 7109; .Walkery vi Walker; 67 Pa‘ 


185; Shaller v. Brand, 6 Binn. (Pa.) 
6 AmD 482; Nowlin v. Burwell, 


Miss.—Nixon v. 34 Miss. 
697, 69 AmD 408. 
pa Y.—Cahill v. Palmer, 45 N. Y. 

S. C.—Wagner v. Aiton, 24 S. C. L. 
100; Robinson v. Craig, 19 S. Cc; L. 
389. 

Tex.—Wilson y. Simpson, 80 Tex. 
279, 16 SW 40; Gainer v. Cotton, 49 
Tex. 101. 

[a] Tlustrationu. — Where the 
grantee in a deed, shortly after its 
date, which is thirty years before the 
trial, took possession of the land, 
which he believed to be that con- 
veyed by the deed, and the grantor 
twenty years afterward acknowledged 
that he executed it on the day of its 
date, it is sufficient to show that the 
deed is an ancient instrument, so as 
to dispense with the production of 
the subscribing witness to prove its 
execution. Nixon vy. Porter, 34 Miss. 
697, 69 AmD 408. 

10. U. S.—Fulkerson“yv. Holmes, 
1 U.S 38956 SCt (180-29 sis ed: 
915; Applegate v. Lexington County, 
ete; Min: Co.; 11:7 “U. (Sae255, 165 SCE 
742, 29 L. ed. 892; Barr v., Gratz, 4 
Wheat. 213, 4 L. ed. 553; Hodge v. 
Palms, 117° Fed.’ 396,°54° CCA 570: 

Ala.—Sloss-Sheffield Steel, ete., Co. 
Vv. ‘Lollar, 170 ‘Ala. 239, 54-S 272: 
White v. Farris, 124 Ala. 461, 27 S 
259; Alexander v. Wheeler, 78 Ala. 
167; Carter’ v. Doe, 21 Ala. 72; Doe 
v. Eslava, 11 Ala. 1028; Beall v. 
Dearing, 7 Ala. 124. 

Ga.—Pridgen v. Green, 80 Ga. 737, 
7 SE 97 


Porter, 


Tll.— Whitman vy. Heneberry, 73 
Til. 109. 
Ky.—Harlan v. Howard, 79 Ky. 


373, 2 Kyl 368 [dist Thruston v. Mas- 
terson, 9 Dana 228]; Winston v. 
Gwathmey, 8 B. Mon. 19; Cook v. Tot- 
ton, 6 Dana 109. 

Mass.—Cunningham v. Davis, 175 
Mass, 213, 56 NE 2; Boston v. Rich- 
ardson, 105 Mass. 351. 

Mo.—Long v. McDow, 87 Mo. 197. 

N. J.—Osborpe v. Tunis, 25 N. J. 
L. 633; Havens v, Sea-Shore Land Co., 
47 N. J. Ea. 365, 20 A 497. 

N. Y.—Enders v. Sternbergh, 2 
Abb. Dec. 31, 1 Keves 264, 33 HowPr 
464; Ensign v. McKinney, 30 Hun 
254; Lyon v. Adde, 63 Barb 89: Star- 
ing v. Bowen, 6 Barb. 109; Willson 
v. Betts. 4 Den. 201; 
Cock, 7 Wend. 371; Jackson v. Lamb, 
7 Cow. 431; Jackson v. Luaquere, 5 
Cow. 221; Jackson v. Larowav, 3 
Johns. Cas. 283; Bogardus v. Trinity 
Chureh, 4 Sandf. Ch. 623. 

N. C.—Nicholson v. Eureka Lumber 
CS. 156 N. C. 59, 72 SE 86, 36 LRANS 


Pa.—Walker v. Walker, 67 Pa. 185; 
Thomas v. Horlocker, 1 Dall. 14, 1 


reasonably be expected to, 
afford the presumption that it 1s genuine.?° 
the facts that important transactions have taken 
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f§ 1181 


} in a number of cases it has been held that possession 
for a less period than thirty years will be sufficient 
if there are other circumstances tending to show 
the genuineness of the instrument;® and indeed, it 
may be stated as the generally accepted rule that 
a deed may be introduced in evidence without proof 
of its execution or without proof of possession 
thereunder, if such an account is given of the in- 


circumstances 
and as will, 
Thus 


under all the 


L. ed. 17. 

S. C.—Thompson y. Brannon, 14 
S. C. 540; Brown v. Wood, 27 S. C. 
By. 155. 


Tex.—Crin v. Huntington, 81 Tex. . 


614, 17 SW 243; Ammons y. Dwyer, 
78 Tex. 639, 15 SW 1049 [dist and 
expl Stroud v. Springfield, 28 Tex. 
649; Holmes v. Coryell, 58 Tex. 680]; 
Warren v. Frederichs, 76 Tex. 647, 13 
SW 643; Parker v. Chancellor, 73 Tex. 
475, 11 SW 503; Holmes v. Coryell, 58 
Tex. 680; Johnson v. Timmons, 50 
Tex. 521; West v. Houston Oil Co., 
56 Tex. Civ. A. 341, 120 SW 228; 
Timmony v. Burns, (Civ. A.) 42 SW 
133; Rigsby v. Galceron, 15." Tex: 
Civ. A. 377, 39. SW 650; Kellogg 
v. McCabe, 14 Tex. Civ. A. 598, 38 
SW 542; Williams v. Hardie, (Civ. 
A.) 21 SW 267; Lunn v. Scarborough, 
6 Tex. Civ. A. 15, 24 SW 846; Holt 
v. Maverick, 5 Tex. ‘Civ. A. 650, 23 
SW 751. 

Va.—Nowlin vy. Burwell, 75 Va. 
551; Caruthers v. Eldridge, 12 Gratt. 
(53 Va.) 670 Loverr Dishazer v. Mait- 
land, 12 Leigh (39 Va.) 524]. 

Eng.—Malcomson vy. O’Dea, 10 H. 
EewCasis 593740 \ BReprinterd155. 312 


BRC 169. 

“Possession accompanying the 
deed is always. sufficient, without 
other proof, but it is not indispens- 
able.” Hewlett v. Cock, 7 Wend. 
CN YAY DiesTa-3 73k 

“The general rule on this subject 
I take to be, that a deed appearing 
to be of the age of thirty years may 
be given in evidence, without proof 
of its execution, if the possession be 
shown to have accompanied it, or 
where no possession has accompan- 
ied it, if such account be given of 
the deed, aS may be reasonably ex- 
pected under all the circumstances 
of the case, and will afford the pre- 
sumption that it is genuine.’ Jack- 
son v. Laroway, 3 Johns. Cas. (N. Y.) 
283, 286. 

[a] Wild and uncultivated land. 
—Under Ga. Code § 2700, providing 
that ‘fa deed more than thirty years 
old, having the appearance of genu- 
ineness, and coming from the proper 
custody, if possession has been con- 
sistent therewith, is admissible in 
evidence without proof of execu- 
tion,’’ a deed which meets the other 
requirements is admissible, although 
possession is not proved, where it 
is admitted by both parties that the 
land was wild and unoccupied until 
shortly before the suit. Pridger v. 
Green, 80 Ga. 737, 7 SE 97. 


[b] Rule applied to leases.—Clark 
v. Owens. 18 . Y. 4384; Hewlett v. 
Cock?’ Wewends (NESY yi oie 

[ec] Rule applied to mortgage.— 
Cunningham y. Davis, 175 Mass. 213, 
56 NE 2. 

fd] Rule applied to wills.—(1) 


Enders vy. Sternbergh, 2 Abb. Dec. 
(N. Y.) 31, 1 Keyes 264, 33 HowPr 
(N. Y.) 464; Jackson v. Laroway, 3 
Johns. Cas. (N. Y.) 288; Ferguson v. 
King, 11 S. C. L. 588: Doe v. Passing- 
ham, 2 C. & P. 440, 12 ECL 663. (2) 
It is no objection to the reading in 
evidence of a will more than thirty 
vears old that possession has not 
followed it, for the court cannot 
kndw how the will directs the pos- 
session to go until it is made ac- 


For later cases, develonments and changes in the law see cumulative Annotations, same title, page and note number. 
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place under the deed" or that the persons claim- 
ing thereunder have paid taxes on the land,!? 
especially in the case of wild and uncultivated 
land,'* have been considered as circumstances tend- 
ing to confirm the presumption of authenticity. Con- 
temporaneous official acts may be considered in de- 
termining the genuineness of the deed, in the ab- 
sence of proof of possession.14 

[§ 1182] b. Documents as Evidence of Acts of 
Ownership. Ancient documents coming out of 
proper custody and purporting upon the face of 
them to show the exercise of ownership, such as a 
lease or a license, may be given in evidence with- 
out proof of possession or payment of rent under 
them, as being in themselves acts of ownership on 
the part of the lessor or licensor and hence proof 
of possession in him, at least where such acts of 
ownership are accompanied by other evidence show- 
ing enjoyment consistent with such ownership.'® 

[§ 1183] 8. Defects or Irregularities. The 
principle has been broadly laid down that the rule 
allowing ancient documents to be introduced in evi- 
dence without proof of their execution embraces no 
instrument which is not valid on its face and which 
does not contain every essential requirement of the 
law under which it was made.1® Nevertheless in a 
number of cases instruments have been held ad- 
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missible as ancient documents, although they showed 
upon their face that they were in some respects de- 
fectively or irregularly executed;!7 although they 
were improperly or insufficiently acknowledged; SMe) Oe 
although they are unrecorded or improperly re- 
corded.1® It has been held proper to admit in evi- 
dence a certified copy of a deed which has been of 
record more than thirty years, although not acknowl- 
edged as required by the law in force when it was 
executed ;”° but there is authority for the view that, 
in the absence of a proper acknowledgment and 
proper certificate of such acknowledgment of the 
execution of a deed, no lapse of time will make ad- 
missible as an ancient instrument a certified copy 
from the record of such deed.?! 

[§ 1184] 9. Suspicious Circumstances—a. In 
General. In order to be admissible as an ancient 
document, a paper must be free from suspicion and 
have the appearance of genuineness.?? 

[§ 1185] b. Alterations, Interlineations, or 
Erasures. If a document shows alterations, inter- 
lineations, or erasures of a material character, some 
explanation thereof should, as a rule, be required 
by the court, especially when this is insisted upon 
by the adverse party, before the document is al- 
lowed to be exhibited or read in evidence.?? But 
immaterial alterations and erasures require no ex- 


Tune (Cas: 


quainted with the contents of the 
will by its being read. Doe v. Pass- 
ingham, supra. 

[e] Proof of corroborating cir- 
cumstances essential—Lau v. Mum- 


ma, 43 Pa. 267; Williams v. Bass, 
22) Vit. 352. 
{f] A mere assertion of a claim 


under the instrument, although pos- 
session was under another contract 
is sufficient. Walton v. Coulson, 29 
No. 17,132, 1 McLean 120 
(aie "oe Pet: 62;°9 lL: ed. Eyal 

11. Bucklen v. Hasterlik, 51 Il. 
A. fae [aff 155 Ill. 423, 40: NE’ 561]. 

LO S.—Fulkerson v. Holmes, 
ut st 389, 6 SCt 780, 29 L. ed. 

5 

Tll.—Whitman v. Heneberry, 73 III. 
109. 

Mo.—Shaw v. Pershing, 57 Mo. 416; 
Ryder v. Fash, 50 Mo. 476. 

Pa.—Williams v. Hillegas, 5 Pa. 
492. 

S. C.—Thompson v. Branno, 14 S. 
Cc. 542 (payment of taxes and other 
acts of ownership). 

13. White v. Farris, 124 Ala. 461, 
27 S 259; Havens v. Sea-Shore Land 
Co., 47 N. J. Eq. 365, 20 A 497; Jack- 
son v. Laroway, 3 Johns. Cas. (N. 
Y.) 283; Williams v. Hillegas, 5 Pa. 


492. 
Hodge v. Palms, 117 Fed. 396, 
54 CCA 570. 

15. Boston v. Richardson, 105 
Mass. 351; Dodge v. Gallatin, 130 N. 
Y. 117, 29 NE 107; Lyon v. Adde, 63 
Barb. .CNany- soos Hewlett v. Cock, 
7 Wend. (N. Y.) 371; Bristow v. 
Cormican, 3 App. Cas. 641; Clarkson 
v. Woodhouse, 3 Dougl. 189, 296 ECL 
131, 99 Reprint 606; Malcomson v. 
O’Dea, 10 H. L. Cas. 593, 11 Reprint 


1155, 12 ERC 169. 
16. U. S—Meegan v. Boyle, 19 
How. 130, 15 L. ed. 577. 
Ala.—O’Neal v. Tennessee Coal, 
BtenmCo. nel 40 cAla. Oo. Sseio moun lO meh 
AnnCas 319, 
J11—Fell v. Young, 63 Ill. 106. 
Md.— Gittings v. Hall, 1 Harr. & 


Jute pos Amb 502 -ioxPl Handy v. 
State, 7 Harr. & J. 50]. 

Mo.—Boyle v. Chambers, 32 Mo. 
46: Reaume v. Chambers, 22 Mo. 36. 

N. Y—Wightman v. Campbell, 161 
App. Div. 49. 146 NYS 666 [aff 217 
N. Y. 479, 112 NE 184, AnnCas1917E 
6731. 

Vt.—Williams v. Bass, 22 Vt. 353. 

fa] A deed of a married woman, 
not execufed in conformity with the 
law in force at the date of its exe- 


cution so as to convey her estate, 
will not become effective as an an- 
cient deed by lapse of time. Boyle 
v. Chambers, 32 Mo. 46 [foll Meegan 
Viwsoyle eS Eow.0 CuinS2) 1130; )1'5) i: 
ed. 577; Reaume v. Chambers, 22 
Mo. 36]. 

{b] An administrator’s deed 
made by order of court is not ad- 
missible when neither notice to the 
parties interested nor the jurisdic- 
tion of the court appears by recital 
bide abe Fell v. Young, 63 Ill. 
106. 
[c] Seal not presumed.—‘“Nor is 
there any evidence in the case,.upon 
which to base the presumption, that 
the deed contained a seal, but its an- 
tiquity; and this, we think, the cur- 
rent of authority upon that subject 
will hardly justify.’ Williams v. 
Bass, 22 Vt.. 352,,355. 

17. McConnell v. Slappey, 134 Ga. 
95, 67 SE 440; Thursby v. Myers, 57 
Ga. 155; Boyd v. Bethel, 9 SW 417, 
10 KyL 470; Hill v. Lord, 48 Me. 
83; Mackey v. Armstrong, 84 Tex. 
159, 19 SW 463; Texas-Mexican R. 
Co. Vv. Loeke,,. 74, Tex:..370, 412 SW, 
80. 

18. U. S.—Williams v. Conger, 125 
Ue Sats oes sSCt- 933% 31. Ted. iiss 
Stoddard v. Chambers, 2 How. 284; 
11 L. ed. 269; Richmond Cedar Works 
v. Stringfellow, 236 Fed. 264. 


Ala.—White v. Hutchings, 40 Ala. 
253, 88 AmD 766. 
Ill.—Stalford v. Goldring, 197 Ill. 


156, 64 NE 395; Quinn y. Eagleston, 
108 Ill. 248. 


Me.—Hudson v. Webber, 104 Me. 
429, 72 A 184. 
Miss.—Hughes vy. Wilkinson, 37 


Miss. 482. 

Tex.—Frost v. Wolf, 77 Tex. 455, 
14 SW 440, 19 AmSR 761; Smith v. 
Hirsch, (Civ. A.) 197 SW 154; Smith 
Vv. Cavitt, 20 Tex. Civ. A. 558, 50 SW 


1675 Stooksberry Vv. Swann,.12 Tex. 
Civ. A. 66. 34 SW 369. 
19. McConnell v. Slappey, 134 Ga. 


95. 67 SE 440; Bovd v. Bethel, 9 SW 
417, 10 Kyl 470; Hedger v. Ward, 15 
B. Mon. (Ky.) 106; Taylor v. Cox, 2 
B. Mon. (Kvy.) 429; Stooksberrv 
v. Swann, 12 Tex. Civ. A. 66, 34 SW 
369 

[al Effect as receipt.—An ancient 
deed, although defectively acknowl- 
edged, is admissible as a receipt for 
the sum of money therein recited to 
have been paid. Smith v. Hirsch, 
(Tex. Civ. A.) 197 SW 754. 


[b] 


Bule applied to will improp-' determine 


erly probated or recorded.—Jordan v. 
Cameron, 12 Ga. 267; Jackson v. 
Laroway, 3 Johns. Cas. (N. rey 283; 
Giddings v. Smith, 15 Vt. 344. 

20. Plaster v. Rigney, 97 Fed. 12, 
38 CCA 25 (decided under Missouri 
statute); Bradley v. Lightcap, 201 
Ill. 511, 66 NE 546; Union Land, etc., 
Conv. Arce, - 21 2Ni Ms 5 db 2a 
1143. 

Ca esol 77 Tex, 295, 
14 SW 366. 

22. Ind.—Central Indiana R. Co. 
Ne McMains, 58 Ind. A. 132, 107 NE 

Nebr.—Peterson y. Bauer, 83 Nebr. 
405, 119 NW 764. 

N. Y.—Longworth v. East River 
Nat. Bank, 160 App. Div. 737, 145 
NYS 1051. 

Pa.—Schmitt v. Carbondale, 257 
Pa. 451, 101 A 755; Lau v. Mumma, 
43 Pa. 267. 

Tex.—West v. Houston Oil Co., 56 
Tex. Civ. A. 341, 120 -SW 228; Mor- 
eannve Tuatt; 752, Tex. CivesA.o0deite + 
SW 958. 

[a] Tllustration——Where a deed, 
which was apparently an ancient 
document conveying a railroad right 
of way, was not acknowledged, and 
had never bétn recorded, and pos- 
session had never been taken under 
it to the full extent of the descrip- 
tion, and one of the grantors testi- 
fied in the suit, but was not asked 
concerning the deed, the circum- 
starces cast such suspicion on the 
deed as to justify its exclusion, in 
the absence of proof of execution. 
Central Indiana R. Co. v. McMains, 
58 Ind. A. 132, 107 NE 88. 

[b] Lack of genuineness suffi- 
ciently appears from an indorsement 
of the recorder in a note to the rec- 
ord that the paper was not the orig- 
inal but only a copy, and the further 
fact that the signature of a witness 
who was not German was written in 
the German style of penmanship. 
Lau v. Mumma, 43 Pa. 267. 

23. Herrick v. Malin. 22 Wend. 
(N. Y.) 388;, Morgan v. Tutt, 52 Tex. 
Civ. A. 301, 113 SW 958: 

fal @hus where there is evidence 
tending to show that the date of a 
document has been changed so as to 
leave uncertainty arising from the 
face of the instrument itself as to 
what its true date is, it is for the 
trial judge to inspect the paper and 
hear such evidence as may be offered 


v. Taylor, 


j}to explain the uncertainty and to 


whether it bears such 
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planation.*4 The fact of the erasure of one name 
and the insertion of another name in an ancient 
instrument does not throw such suspicion on it as 
to necessitate explanation before its admission.”° 
The transfer of a land certificate with the name of 
the grantee left blank when executed, and the gran- 
tee’s name afterward inserted, all appearing from 
the face of the instrument, does not cast suspicion 
on it, so as to prevent its being received in evi- 
dence as an ancient instrument.?® So evidence that 
a witness had had a deed for more than thirty 
years since it had been delivered to him, and that 
the erasures and interlineations were in the deed 
when it came into his possession, and that no era- 
sures or interlineations had been made since that 
time, has been held sufficient to permit the intro- 
duction of the deed in evidence, notwithstanding 
the erasures and interlineations.?7 An indorsement 
on a land certificate made over thirty years before 
by a county surveyor with whom there was evidence 
to show that the certificate was deposited at the 
time has been held admissible in evidence as an an- 
cient instrument, although the indorsement was 
canceled, apparently, by the surveyor;?® and where 
a deed more than thirty years old was found on file 
in the state land office, and the subscribing witnesg 
identified his signature thereto, the fact that the 
name/of the grantee appeared to have been altered 
was held not sufficient to render the deed inadmis- 
sible in evidence.?® A statute providing that a reg- 
istered deed shall be admitted in evidence without 
further proof, unless an affidavit is filed that it is 
a forgery, when an issue is to be made and tried as 
to its genuineness, has been held to apply to any 
registered deed bearing marks of alteration on its 
face, although more than thirty years old.*° If a 
document is admitted, the jury must, it has been 
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held, receive it as at least prima facie evidence.*! 

[§ 1186] c. Circumstances Appearing from Ex- 
traneous Evidence. An instrument presented as an 
ancient document is not fo be rejected because of 
extraneous evidence concerning it,*? and accordingly 
the fact that an affidavit has been made attacking 
the document as a forgery, or otherwise impeaching 
its genuineness, has been held not to affect its ad- 
missibility.2° But although an instrument posses- 
sing the requisites prescribed by law proves itself, 
it may be shown’ to be a forgery or attacked as 
invalid on other grounds after its admission, by the 
introduction of evidence at the trial.** It has been 
held that where a certified copy of the record of 
an ancient deed is offered in evidence, and an affi- 
davit of forgery is interposed, the burden is on the 
party offering the deed to show the existence *° and 
execution °° of the original, although it appears 
from the certified copy that the original was more 
than thirty years old. But it has also been held 
that where an affidavit of the loss of an ancient 
deed is filed, a certified copy from a record cf like 
age, with strong corroborating circumstances, is ad- 
missible in evidence notwithstanding an affidavit 


.has been filed impeaching the genuineness of the 


original.7 

[§ 1187] F. Compelling Production of Docu- 
ments—l. Public Records and Documents. The 
courts have power to compel the custodian of pub- 
lie records and documents to produce them in court 
for inspection, and to be used as evidence when 
material and necessary; and whenever it is made 
clearly to appear in a proper manner that their 
production is necessary and material for the sup- 
port of either a cause of action or defense, or the 
promotion of public justice, the power should be 
exercised.°® But the power should not be exercised 


marks of suspicion unexplained as to 30. Hill v. Nisbet, 58 Ga. 586. 35. Bentley v. McCall, 119 Ga. 
justify its rejection as_an ancient 31. Wisdom v. Reeves, 110 Ala.|530, 46 SE 645. 
decument. Wisdom vy. Reeves, 110/418, 18 S 138. 36. McCall v. Bentley, 114 Ga. 
Ala, »418,) DSS) 137 32. Williams v. Cunger, 49 Tex.| 752, 40 SE 768. 

24, Walton v. Coulson, 29 F. Cas. | 582. 87. Holmes vy. Coryell, 58 Tex. 
No. 17,132, 1 McLean 120 [aff 9 Pet. [a] Alleged forgery not apparent | 680. ined 
62, 9 L. ed. 51]; Snyder v. Kelsey,|on face of instrument.—Where the 88. Dunham v. Chicago, 55 Ill. 


156 NYS 741. 

[a] Tlustration.—In a bond to 
convey land, the erasure of “state 
- of North Carolina’ and the substi- 
tution therefor of “state of Vir- 
and the erasure and rewrit- 


fact that the signatures to certain 
transfers of a land certificate were 
traced was not obvious from the in- 
struments themselves, but it required 
expert evidence to suggest such fact, 
a contention that the transfers were 


357; State v. Clifford, 78 Wash, 555, 
139 P 650. See Fox v. Jones, 7 B. & 
C. 732, 14 ECL 329, 108 Reprint 897 
(dictum); Springer v. Canada Exch. 
Bank, 14 Can. S. C. 716 [dism app 
13 Ont. A. 390 (dism app 7 Ont. 309)]. 


ginia,”’ hehe i 

ing of the obligor’s name, since they|not admissible as ancient instru-| [a] Distance of removal.—Under 
do not advance the interest of the| ments, because “blemished on the} Kan. Code Civ. Proc. §12, which 
obligee or increase the obligation, do| face’ was untenable. Ward vy. Cam-| provides that no county clerk or 


not affect the bond’s validity or ad- 
missibility. Walton v. Coulson, 29 
FF! Cas. No. 17,132, 1 Mclean 120 
[aft 9 Pet. 62; 9 LL.’ ed. 511. : 
25. McCelvey v. Cryer, 8 Tex. Civ. 
A. 437, 440, 28 SW 691 (“The deed 
in question was also admissible as 
appearing to be an ancient instru- 
ment. Being over fifty years of age, 
having been recorded for over forty 
years, and having come from the 
proper source, the mere fact of the 
erasure of the name of ‘Whiting’ and 
the insertion of the name of ‘Jordan,’ 
would not throw such suspicion upon 
the instrument as would necessitate 
explanation as a prerequisite to its 
admission as an ancient instrument, 
The deed should have been admitted, 
and any question raised by the evi- 


dence respecting its genuineness 
should have been submitted to the 
jury’’). 

26. Ward v. Cameron, (Tex. Civ. 
A.) 76 SW 240. 
era Bentley v. State, (Ala.) 39 S 
"2S, Holt uv. Maverick, (6 Tex. Civ. 


AN 600. 23 “Sie dod. 
29. Stribling v. Atkinson, 79 Tex. 
162, 14 SW 1054. 


(Tex. Civ."A.) 76 SW 240. 
. McArthur v, Morrison, 107 Ga. 

84 SE 205 [expl Patterson v. 
Collier, 75° Ga. 419; 58° AmR’ 4727) 
Matthews v. Castleberry, 43 Ga. 346; 
Stooksbury v. Swan, 85 Tex. 5638, 22 
SW 963; Parker v. Chancellor, 73 
Tex. 475, 11 SW 503; Shinn v. Hicks, 
68 Tex. 277, 4 SW 486; Timmony v. 
Burns, (Clexe Civ. cao) aol Wee ose 
Chamberlain v. Showalter, 5 Tex. Civ. 
A. 226, 23 SW 1017; McWhirter 
Yop lton, 1 Tex. Civ, <A. 649520 Siw: 

[a] On the other hand it has been 
held that, where the document is at- 
tacked as a forgery, it is incumbent 
upon the party offering it to intro- 
duce some evidence of its execution. 
Houston v. Blythe, 60 Tex. 506; Cox 
V. Cock) 259" Nex. 572A" 

34. Albright v. Jones, 106 Ga. 302, 
31 SE 761; Robertson vy. Talmadge, 
(Tex. Civ. A.) 174 SW 627: Cham- 
berlain v. Torrance, 14 Grant Ch. 


(GLOAKOS)) walfsate : 

“That an ancient deed may be at- 
tacked, like any other deed, for 
forgery is well settled.” Patterson 


v: Collier, 75 Ga. 419, 427, 58 AmR 


2 


treasurer shall be compelled to at- 
tend any court sitting more than one 
mile from his office with any record 
or records belonging to his office or 
in his custody, the district court has 
no power to require that the books 
and records of the county treasurer 
and county clerk shall be removed 
fifty miles from the place where they 
are usually kept in another county, 
to be used as evidence in a crim- 
inal action pending in such other 
eooree State v. Smithers, 14 Kan. 

He 

[b] Questions involved on appli- 
cation for production.—On an appli- 
cation under General Rules of Prac- 
tice, as amended, rule 9, to require 
the production of official records in 
the custody of the borough president, 
the justice to whom the application 
is made cannot rule upon the com- 
petency and admissibility of the rec- 
ords sought as evidence, the only 
question being whether the produc- 
tion of the original record is neces- 
sary. Friedeberg v. Haffen, 162 App. 
Div. 79,-147 NYS 1. 

Right of access to and inspection 
of public records generally see Rec- 
ords [34 Cyc 592]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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where such exercise is not shown to be necessary,” 
as where certified copies could be obtained;*? where 
the party making application for the production 
of the record is not shown to have any rights or 
interest therein;*! or where it is contrary to public 
interest for the contents of the record or docu- 


ment to be made public.*2 


[§ 1188] 2. Private Writings—a. In General. 
The power of compelling the inspection or produe- 
tion of documents by a bill of discovery 4? or statu- 
tory discovery proceedings,** or by a subpwna duces 
tecum,‘*® is treated elsewhere in this work. The 
present discussion is confined to the right of a 
party to compel the production of private writings 


for use in evidence at the trial. 


[§ 1189] b. Production by Adverse Party—(1) 
While a court of equity has power to 
compel a party to produce a document in his pos- 
session for use on the trial,*® at common law a 
party to an action at law could not force his ad- 
versary to produce, for use in evidence on the trial, 


In General. 


39. See cases infra note 40. 

40. Dunham v. Chicago, 55 Ill. 
357; Bluefield v. McClaugherty, 64 
W. Va. 536, 5438, 638 SE 363. 


“As the books and papers sought 
were public records, provable by cer- 
tified copies and open to the inspec- 
tion of the defendant and all others 
for proper purposes, there was no oc- 
easion for their production. Ordi- 
narily production of public docu- 
ments cannot be compelled. ... 
Whether under any circumstances 
production thereof can be required, 
it is not necessary to determine, 
Since the affidavit does not state any 
reason for inspection of original 
papers. such as alteration, erasures 
or interlineations, that could not be 
disclosed by copies; or that the 
books could not be inspected and 
copies taken for any reason, such as 
possession thereof by private per- 
sons.” Bluefield v. McClaugherty, 


supra. 
41. Dunham v. Chicago, on eee 
610, 


357; Patton v. Freeman, 1 N. 

434; Atherfold v. Beard, 2 T. R. 

100 Reprint 828; Crew v. Blackburn 
[eit Rex v. Purnell, 1 Wils. K. B. 
239, 240, 95 Reprint 595]. 

{aj Thus a party to, a civil suit 
has no right to compel the produc- 
tion of a written examination taken 
on a criminal prosecution of the 
other party. Patton v. Freeman, 1 
Nerd. . A34ya¢ 

42. Atherfold v. Beard. 2 T. R. 
610, 100 Reprint 328; Bradley v. Mc- 
Intosh, 5 Ont. 227. 

43. See Discovery §§ 44-48. 
See Discovery §§ 111-145. 
See Witnesses [40 Cyc 2166- 


" Wills v. Kane, 2 Grant (Pa.) 


Cross v. Johnson, 30 Ark. 396; 
Rowe v. Howden, 4 Bing. 539 note, 
13 ECL 624, 130 Reprint 876. 

48. Cross v. Johnson, 30 Ark. 396; 
Rowe v. Howden, 4 Bing. 539 note, 
13 ECL 624, 130 Reprint 876. 

49. U. S.—TIasigi v. Brown, 12 F. 
Cas. No. 6.993, 1 Curt. 401, 402. 


Ala.—Golden v. Conner, 89 Ala. 
598, 8 S 148. 

Ark.—Cross v. Johnson, 30 Ark. 
396 


Tll.—Hoagland v. Great Western 
Tel. Go.. 30 Tll. A. 304. 

La.—Godel v. McLanahan, 2 Mart. 
Na'Si9 435; : 

Eng.—Cooper v. Gibbons, 3 Campb. 
363. 
“By the common law .. . non-pro- 
duction has no other legal conse- 
quence.” TIasigi v. Brown, supra. 

“Notice to produce was the only 
remedy of a party in a suit at law, 
unless he resorted to equity, in case 
the, other party to the record had 
in his possession books or writings 
containing evidence material in the 
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documents, but 


contents.?9 


trial. Such notice, however, never 
enabled the party to compel the pro- 
duction of such books or writings. 
All the effect it had was to lay the 
foundation for the introduction of 
parol or secondary proof of their 
contents, in case it appeared that 
the books and writings described in 
the notice were in the possession of 
the party notified, and then he re- 
fused to produce them at the trial, 
as requested.” Merchants’ Nat. 
Bank v. Boston State Nat. Bank, 17 
Bij Casi gNo. sy448ca Clit!) 201203: 

Failure to produce primary evi- 
dence on notice as ground for ad- 
mission of secondary evidence see 
infra §§ 1332-1239. 

Notice to produce primary evi- 
dence as prerequisite of admission of 
iererpersd evidence see infra §§ 1358-— 


50. Golden vy. Conner, 89 Ala. 
598, 8 S 148. 
51. Del.—Klair v. Philadelphia, 


ete., KR. iCo.. 225" Dele 274,78 A 1085: 
Thomas y. Pennsylvania R. Co., 18 
Delmran i427 VAs 80. 

Ga.—Moore v. Central of Georgia 
R. 'Co., 1) Ga. -A>'514,°58 SE 63. 

La.—Godel vy. McLanahan, 2 Mart. 
N. S. 435. 

Mich.—Grant v. Masterton, 55 
Mich. 161, 20 NW 885. 

N. C.—Whitten v. Western Union 
Tele Col Ver UNG. 86 L854 SHr289 

Utah.—MeclIntyre v. Ajax Min. Co., 
LV eUitahee2 is.) Po Sek es LPO 

fa] Partnership books. — ‘‘The 
plaintiff also called for the books of 
the partnership for evidence as re- 
gards the plaintiff’s account; and we 
think he was entitled to them.” 
Grant v. Masterton, 55 Mich. 161, 162, 
20 NW 885. 

[b] In an action by a passenger 
wrongfully ejected from a train by 
a conductor because the coupons to 
his ticket were not in his possession, 
having been improperly taken up by 
another conductor, the passenger has 
a property right in such detached 
coupons for purposes of evidence to 
be used at the trial. Moore v. Cen- 
tral of Georgia R. Co., 1 Ga. A. 514, 
58 SE 63 

{[c] Where papers are in court 
(1) the court has power, independ- 
ent of statute, to compel their pro- 
duction. Boatright v. Porter, 32 Ga. 
130. (2) “As a general rule. where 
it is shown that a paper which is 
material to the issue is in the court, 
it is the duty of the judge to re- 
quire the production of such docu- 
mentary evidence instanter. . . As 


to narties other than counsel, the 
trial judge, when the paper isin 
court, and therefore within his 


power, should. if its contents be com- 
petent evidence. renuire its produc- 
tion forthwith.” Moore v. Central 
of Georgia R. Co., 1 Ga. A. 514, 516, 


documents in the possession of the latter.47 
only remedy was to serve upon his adversary a no- 
tice to produce,#* which, however, gave him no 
rights with respect to the actual production of the 
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His 


served only to lay a foundation 


for the introduction of secondary evidence of their 
It has accordingly been asserted that 
a court would not order a party to produce docu- 
ments to be used as evidence by his adversary.®° 
On the other hand it has been asserted that power 
to order the production of a document which con- 
tains evidence pertinent to the issue and is in the 
possession or control of the party is inherent in 
courts,>! whether of common law or of equitable 
jurisdiction,®? such a power being essential to the 
due administration of justice,*? and its exercise 
involves no prejudice to the rights of the parties 
thus required to disclose evidence.*4 
of jurisdictions such power is expressly conferred 
on the courts by statutes ®° designed to prevent the 
| necessity of instituting suits im equity to obtain 


In a number 


517, 58 SE 68. 

{d] No absolute right in party.— 
“The right of one party to compel 
a production of documents held by 
the other party is a right, not of 
course, but subject to be contested, 
depending upon considerations to be 
inquired of, and decided by ‘the Court 
before an order for production will 
be made.” Klair v. Philadelphia, etc., 
R. Co., 25 Del. 274, 278, 78 A ‘1085 
[quot Woolley Pr.]. 

52. Whitten v. Western Union Tel. 
Co LEE IN. (Cs, 36 LMG 5S EE 289. 

53. Godel v. McLanahan, 2 Mart. 
N. S. (La.) 485, 4386; Whitten v. 
Western Union Tel. Co., 141 N. C. 
361, 54 SE 289. 

“Upon the principles of justice 
and good faith, a man has no more 
right to withold the evidence by 
which the debt he owes will be es- 
tablished, than he has to retain the 
object or the money, which that evi- 
dence would prove to be unjustly and 
illegally retained. And if any be so 
dishonest as to desire to keep back 
that proof, it is important to a cor- 
rect and efficient administration of 
justice, that power should be vested 
somewhere, to wrest it from them.” 
Godel v. McLanahan, supra. 

54. Whitten vy. Western Union 
Tel. Co, 141'N. €: 3615554 SH 1289! 

“There-is no hardship in compell- 
ing a party in possession of perti- 
nent evidence, to produce it in court, 
or give a satisfactory reason for not 
doing so. The interests of justice 
which require this, are superior to 
the passions, or even the interest of 
parties, and these should not be per- 
mitted to cloud, much less suppress 
the light which is needed to guide 
the course of justice.’ Wills v. 
Kane, 2 Grant (Pa.) 47, 538 (decided 
under statute). 

55. See statutory provisions; and: 

U. S.—Merchants’ Nat. Bank v. 
Boston State Nat. Bank, 17 F. Cas. 
No. 9,448, 3 Cliff. 201. 

Ala.—Rarden v. Cunningham, 136 
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Ark.—Parker v. Wells, 84 Ark. 172, 
105 SW _ 75. 

Cal.—Barnstead v. Empire Min. 
Cones ‘Cal. 299. 

Fla.—Sinclair v. Gray, 9 Fla. 71. 

Ga.—Marshall v. McNeal, 114 Ga. 
622. 40: SE 796. 

Tll.—Field v. Zemansky, 9 Ill. A. 


479, 

Ind.—Silvers v. Junction R. Co., 17 
Ind. 142; Houk v. Citizens’ Nat. Bank, 
51 Ind. A. 628; 99 “NE? 437. 

Towa.—Dalton v. Calhoun County 
Dist. Ct., 164 Towa 187, 145 NW 498, 
AnnCasi1916D 695. 

Butler, 18 La. 


La.—Murison  v. 
Ann. 197; Waters v. Briscoe, 11 La. 
Oil Co; 


Ann. 639. 
Mo.—State v.. Standard 5 
Schmidt 


194 Mo. 124, 91 SW 1062; 
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from an adverse party in a suit at law the produc- 
tion of papers relative to the litigated issue.°® Such 
statutes are sometimes confined in their operation 
to actions at law,°’ but other statutes are broader 
in their effect and apply to all actions or proceed- 
ings, whether the relief sought is legal or equit- 
able,®® including penal actions.°® There are also 
found statutes giving to a party the right to com- 
pel his adversary to testify in his behalf,®°° which 
are held to authorize the courts to compel the pro- 
duction of documents which are claimed to be neces- 
sary for use on the trial,6t provided such docu- 
ments are in court and in the possession of the per- 
son to whom the order is addressed.* 

[§ 1190] (2) Notice to Produce—(a) Function 
and Necessity. A notice to produce documents 
which the party giving the notice desires to intro- 
duce in evidence may serve three distinet purposes: 
(1) It may, and in the great majority of cases does, 
result in the production of the papers; (2) it may 
serve as the basis for the introduction of secondary 
evidence of the contents of the papers;®* or (3) it 
may be cne of the steps toward the obtaining of an 
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order of the court compelling the production of 
the papers.** In the latter aspect, it is well set- 
tled that, ordinarily, a reasonable notice to pro- 
duce must be given,*® failing in which a motion to 
compel production will be denied,®® even though the 
papers are in the town or neighborhood where the 
case is on trial.®” It has been considered that, even 
though a document is in court, a party cannot com- 
pel its production without having given notice to 
produce it,°* but the more general view is that no 
formal notice to produce is necessary if the papers 
are in court.®%® 

Successive trials. It has been held that, where 
a party to a suit gives the adverse party notice 
to produce a paper at the trial, such notice is suffi- 
cient for the production of the same paper at any 
subsequent trial of the same cause.”° 

[§ 1191] (b) To Whom Given. Notice to pro- 
duce books and papers may be given to either the 
party or his attorney.” 

[§ 1192] (c) Time for Giving. The notice 
should allow a reasonable time for the production 
of the papers called for,’? but the exigencies of a 


im 


v. Lightner, 185 Mo. A. 546, 172 SW 
483; Evans v. St. Louis, etc., R. Co., 
149 Mo. A. 166, 129 SW 1050. 

Nebr.—Rankin y. Northern Assur. 
So., 98 Nebr. 172, 152 NW 324. 

N. C.—Whitten v. Western Union 
Mele Cosi ial UNe bes 361,154) SH 289% 
MeLeod v. Bullard, 84 N., C. 515; 
Linker v. Benson, 67 N. C. 150. 


Oh.—Johns v. Johns, 6 Oh. 271; 
Kelly v. Ingerson, 4 Oh. Dec. (Re- 
print) 284, 1 ClevLRep 210. 

Pa.—Wills 'v. Kane, 2 Grant 47; 


Kuhn y. Elmaker, 1 PaLJR 318, 2 
ies OOe 

[a] What papers may be required. 
—The Indiana statute relates only 
to papers which a party desires to 
use in evidence and not to papers 
of which a mere inspection is de- 
manded, and which are set forth or 
referred to in the pleadings. ae 
nd. 


vers v.. Junction Ra (Co.,) 17 
142. 
‘fb] Party residing out of parish. 


—(1) Where a party resides out of 
the parish in which the court is 
held, he cannot be compelled to pro- 
duce books, but sworn copies will be 
sufficient. Cain v. Pullen, 34 La. 
Ann. 511; Murison v. Butler, 18 La. 
Ann. 296. (2) But where the books 
of a corporation which is a party 
to pending litigation are at their 
place of business in the parish where 
the suit is pending, and in the cus- 
tody of one of their officials in such 
parish, the process of the court to 
reach these books and have them 
produced in court will lie, notwith- 
standing the nominal or legal domi- 
cile of the corporation may be in 
another parish. State v. Allen, 104 
La. 301, 29 S 14: 

[cl] Bequest |for production not 
based on statute.—‘“During the prog- 
ress of the examination of Wells as 
a witness, counsel for plaintiff asked 
the court to require the withess to 
produce his bank books, check books, 
cancelled checks and stubs showing 
his dealings with the bank, and all 
books and accounts showing trans- 
actions with Carden. This the court 
refused to do, and the ruling is as- 
signed as error. There is a statute 
which provides that ‘the court, in 
an action by equitable proceedings, 
shall have nower, on sufficient show- 
ing by affidavit, due notice of the 
application being given to the ad- 
verse party, to require the parties, 
or either of them, to produce books, 
deeds or other writings in their 
power, which are alleged to contain 
evidence pertinent to the matter in 
controversy.’ Kirby’s Digest, § 3079. 
This statute was not resorted to by 


the plaintiff to require the produc- 
tion of the books, etc., asked for, but 
it was sought to require the defend- 
ant, who was on the witness stand, 
to procure and produce them. We 
think that, under those circum- 
stances, it was a matter within the 
discretion of the chancellor whether 
he would delay the trial in order to 
have the books and papers produced. 
No showing was made that their 
production would disclase any in- 
formation material to the contro- 
versy in addition to the testimony 
of the witness. On the contrary, the 
testimony of the witness was to the 
effect that he had no record of his 
transactions with Carden which 
would throw any further light upon 
the question of the ownership of 
the funds in controversy. We can- 
not, therefore, say that the chan- 
cellor abused his discretion in re- 
fusing to require the witness to pro- 
duce books and papers which he 
testified would add nothing to the 
information already before the 
court.” Parker v. Wells, 84 Ark. 172, 
1%, 105 SW 75: 

{[d] Delivery to commissioner.— 
A party cannot be compelled to de- 
liver his books and papers to a com- 
missioner to be examined by wit- 
nesses Summoned by him. Cain v. 
Pullen, 34 La. Ann. 511. 

56. Geyger v. Geyger, 10 F. Cas. 
No. 5,875, 2 Dall. 332; 

57. Merchants’ Nat. 
Boston State Nat. Bank, 
No. 9,448, 3 Cliff. 201. 

[a] The federal statute does not 
apply in: (1) Proceedings in rem. 
U. S. v. Twenty-Hight Packages of 
Pinss,26 8. ..Cas., PNO,0:16,b61.eeGalpos 
306. (2) Proceedings in admiralty. 
Havermeyers, ete., Co. v. Compania 
anne nee Espanola, 43 Fed. 

58. Georgia Iron, éte., .Co. ~ v. 
Etowah Iron Co., 104 Ga. 395, 30 SE 
878; Meeth v. Rankin Brick Co., 48 
Ill, A. 602; Flemming v. Lawless, 56 
Nod, Ma 1s8y 38 CAR S64: 


Bank v. 
17 F. Cas. 


59. See cases infra this note. 
[a] Production may be required: 
(1) An action to recover treble 


damages under the Sherman Anti- 
Trust Law. American Banana Co. v. 
United Fruit Co., 153 Fed. 943. (2) 
An action under a_ state anti-trust 
Jaw. State v. Standard Oil Co., 194 
Mo. 124, 91 SW 1062. (3) An action 
under the national banking law to 
recover a penalty for usury. Union 
Glass Co., Ltd. v. Newcastle First 
Nat. Bank, 10 Pa. Co. 574. 

60. See statutory provisions. 

61. Banks v. Connecticut R., etce., 


Co., 79 Conn. 116, 64 A 14. 

62. Banks v. ,Connecticut R., etc., 
Co., 79 Conn. 116, 64 A 14. 

63. See infra §§ 1358-1378. 

64. Thompson vy. Sheldon, 20 How. 
(U. S.) 194, 15 L. ed. 1001. 

65. Weston vv.  Barnicoat, aU fi5) 
Mass. 454, 56 NE 619, 49 LRA 612; 
Blood v. Harrington, 8 Pick. (Mass.) 


552; Stetson v. Godfrey, 20 N. H. 
227; Waring v. Warren, 1 Johns. (N. 
"Yi 340. 

[a] Special notice essential.—A. 


party is not bound to produce books 
and papers before an auditor upon 
a simple notice from him of the time 
and place of hearing, without special 
notice to produce. Stetson v. God- 
frey, 20 N. H. 227. 

66. Avery v. -Wiltsee, 177 Cal. 
484, 171 P 95; Brand v. Kennedy, 71 
Ga. 707; Cairo, ete., R. Co. v. Hasts 
erly, 89 Ill. 156, 158; Woodstock First 
Nat. Bank v. Mansfield, 48 I11. 
494, 

“In regard to the ruling of the 
court on the application to produce 
the paper... it does not appear that 
reasonable notice was given to pro- 
duce it, and for this reason the court, 


no doubt, and properly too, denied 

the motion.’ Cairo, etce., Co. Ne 

Hasterly, supra. 

wo Brand vy. Kennedy, 71 Ga. 
re 


oS ee Vv. “Pintard,) TOON. iw. 
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69. U. S.—Banks v. Miller, 2 F. 
Cas. No. 963, 1 Cranch C. C. 548. 

Cal.—Freel v. Market St. Cable R. 
Cox, OT, Cals 40,945, csi eo. 
fags Cer v. Porter, 32 Ga. 
Pe ae cia v. Zemansky, 9 Tll. A. 

N. Y.—Whelan vy. Gorton, 15 Misc. 
625, 37 NYS 344; O’Connell vy. Hay- 
hurst, 159 NYS 830. 

“There was no necessity of a for- 
mal notice, inasmuch as the paper, 
at the time the demand was made, 
was lving in front of the counsel in 
the court-room, and upon the table.” 
Freel v. Market St. Cable R. Co., 
supra. 

fa] Reason for rule.—‘‘The  ob- 
ject of the notice, is simply to.com- 
pel the party to bring the papers 
into Court. Being in Court, either 
with or without notice, the power of 
the Court over them is precisely the 


same.”  Boatright vy. Porter, 32 Ga. 
130, 141. 

70. Rawson v. Knight, 73 Me. 340. 

71. Burke y. Stewart, 9 MHeisk. 
(Tenn.) 175. 

72. Burke v. Stewart, 9 MHeislkx. 
(Tenn.) 175. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1192-1195] 


particular case may warrant a notice shorter than 
would usually be required.** A notice given at the 
trial is not ordinarily sufficient,7 unless the desired 
papers are readily accessible and easily produced,” 
and no delay in the trial will result from granting 
the demand for production.7é 

[§ 1193] (d) Form and Sufficiency. As a gen- 
eral rule the notice to produce papers should be in 
writing,*’ although a parol notice may be suffi- 
cient."* The notice should embody a description of 
the document sufficient to identify it and to apprise 
a man of ordinary intelligence of what is demand- 
ed,” but it is not necessary that it should specific- 
ally call for the production of the paper from 
‘term to term.’’S° Where the form of the action 
or the pleadings gives a party notice to be pre- 
pared to produce a written instrument, no other 
notice to produce is necessary.®! It is not neces- 
sary that the notice to produce should be sworn 
toe 

[§ 1193144] (8) Application to Court and Ac- 
tion Thereon—(a) Form of Application. The power 
of the court to compel the production of documents 
is usually invoked by motion or rule.*? 

[§ 1194] (b) Time for Application. The ap- 
plication for an order for the production of docu- 
ments may be made before trial,** or a motion made 


73. Adel v. Woodall, 122 Ga. 535, 
538, 50 SE 481 (“The time between 
the sanction of the bill [for an in- 
junction] and the return of the rule 
was less than ten days. It was 
therefore impossible to give notice 
to produce the length of time usu- 
ally required. But the defendant 


the plaintiffs, 


defendant’s 


twelve months 


EVIDENCE 


“Tt can scarcely be assumed that 
by their 
had not had actual notice through 
plea 
that 
drafts and bills would be required 
upon the trial of the cause. 
absence of any statutory or common 


[220.5.] 961 


after the trial has begun may be granted if no de- 
lay in the trial is thereby occasioned.*® 

[§ 1194144] (c) Notice of Application. An ap- 
plication for an order requiring the production of 
documents must be made on notice to the adverse 
party *® or his attorney,®? at least where such ap- 
plication is made before trial,88 or where the party 
is not present in person or by counsel when the. 
motion is made.’® The notice must allow a reason- 
able time for the party to appear and show cause, 
if he has any, why the production of the documents 
should not be ordered,®® and it has been considered 
that the notice should allow such time as would be 
sufficient for preparation to try an issue of fact.®? 
The notice should state that the party by whom it is 
given intends to move for an order for the produc- 
tion of the documents,®? and also that he intends to 
move for a judgment of nonsuit or by default, in 
case of noncompliance, where the statute gives him 
such right.% 

[§ 1195] (d) Showing as to Propriety of Re- 
quiring Production. It is incumbent upon the moy- 
ing party to show in his moving papers the neces- 
sity and propriety of making the proposed order,°** 
and it has been held that a court has no power 
to require the production of documents where the 
case is not shown to be one falling within the con- 


Boston State Nat. Bank, 17 F. Cas. 
No. 9,448, 3 Cliff. 201. = 

Ark.—Parker y. Wells, 84 Ark. 
172, 105 SW 75. 

Ind.—Silvers v. Junction R. Co., 
17 Ind. 142; Globe Acc. Ins. Co. v. 
Helwig, 13 Ind. A. 539, 41 NE 976, 
55 AmSR 247. 

N. C.—McDonald y. Carson, 95 N. 


attorneys, 


than 
books, 


for more 


these 


In the 


made no showing that it was impos- 
sible to produce the books, nor was 
there any motion for a continuance. 
The books were accessible. The 
ehancellor did not err in requiring 
them to be produced. Had the de- 
fendant refused to comply and stood 
upon its right to ten days notice, the 
court would no doubt have granted 
time’’). 

74, Avery v. Wiltsee, 177 Cal. 484. 
171 P 95; Lupton v. Underwood, 26 
Del. 519, 85 A 965; State v. Ham- 
mond, 46 Utah 249, 148 P 420. 

{a] Tllustration.—An order for 
production is properly refused when 
the demand for the documents is 
not made until the sixteenth day 
of a lengthy trial. Avery v. Wilt- 
gee, 177 Cal. 484,171 P95. 

75. Lupton v. Underwood, 26 Del. 
519, 35 A 965; Hill v. Houser, 51 Tex. 
Civ, WAL 859,115 SW 112: 

76. Hill v. Houser, 51 Tex. Civ. 
A. 359, 366,115. SW 112: 

“We do not think there is any 
merit in the contention that notice 
to. produce the letters should have 
been given before the case went to 
trial. The record indicates with rea- 
sonable certainty that the letters and 
notes were in the possession of the 
defendant’s attorneys, were readily 
accessible, and could have been pro- 
duced in a few minutes. This_be- 
ing the case, prior notice to produce 
was not necessary.’ Hill v. Houser, 


supra. 

77. Burke v. Stewart, 9 Heisk. 
(Tenn.) 175. 

78. Burke vy. Stewart, 9 MHeisk. 
(Tenn.) 175. 

79. Branan v. Nashville, etc., R. 


Co., 119 Ga. 738, 46 SE 882: Georgia 
Iron, ete, Co. v. Etowah Tron Co., 
104 Ga. 395, 30 SE 878; Burke v. 
Stewart. 9 Heisk. (Tenn.) 175. 

80, Carrington y. Brooks, 121 Ga. 
250. 48 SE 970. 

81. Kellar v. Savage, 20 Me. 199, 
203; Burke v. Stewart, 9 Heisk. 
{Tenn.) 175, 177; Maffi v. Stephens, 
(Tex. Civ. A.) 938 SW 158. 


[22 C.J.—59] 


Jaw rule upon the subject, we must 
hold this notice to be_ sufficient.” 
Burke y. Stewart, supra. 

“When writings are proper matters 
in defence, or when the adverse party 
must have understood that they must 
necessarily have come in question, 
notice to produce them may well be 
dispensed with. The rule of law, 
relied upon, was adopted to prevent 
surprise upon a party possessed of 
documentary evidence, by requiring 
him to produce it, when he could not 
reasonably be expected to come pre- 
pared with it, if not previously noti- 
fied, that it would become material.” 
Kellar v. Savage, supra. 

s2. Atlantic Coast Line R. Co. v. 
Hill, 12 Ga. A. 392; 77 SE 316. 

83. Geyger v. Geyger, 10 F. Cas. 
No. 5,375. 2 Dall. 332; McDonald v. 
Carson, 95 N.C. 377. 

“The proper practice is for 
the party requiring the production 
of such books or writings to spread 
on the motion docket a motion for a 
rule upon the opposite party requir- 
ing the production of the books or 
papers desired.” Lowenstein  v. 
Carey, 12 Fed. 811, 812. 

Ta] Motion sufficient as petition. 
—A motion to the district court for 
an order compelling a party appeal- 
ing from an assessment to produce 
his books of account, bank hooks, 
and list of securities on his examina- 
tion, as a witness before a commis- 
sioner is sufficient as a petition, un- 
der Code § 4655 for the production of 
hooks and paners. Finn v. Winne- 


shiek Dist. Ct., 145 Iowa 157, 123 
NW 1066. 

84. Tasigi v. Brown, 12 F. Cas. 
No. 6.9938. 1 Curt. 401; Merchants’ 


Nat. Bank v. Boston State Nat. Bank, 
17 F. Cas. No. 9.448, 3 Cliff. 201. 

85. Wolff v. Wolff, 47 La. Ann. 548, 
17 S 126. y 

86. U. S.—Thompson v. Sheldon, 
20 How. 194, 15 L. ed. 1001; Lowen- 
stein v. Carey, 12 Fed. 811; Geyger 
VeMGeyferadO) ny Cas, Nov b\s15. 2 
‘Dall. 332; Merchants’ Nat. Bank v. 


Caste 
, Pa.—Rose vy. King, 5 Serg. & R. 

41. 

87. Lowenstein v. Carey, 12 Fed. 
811; Geyger v. Geyger, 10 F. Cas. 
INGE 55375, 82 Dalian s 32. 

S80) Jasigi ty. Brown;, M2 Cas: 


No. 6,993, 1 Curt. 401. 

~89. Globe Acc. Ins, Co. v. Helwig, 
reyes A. 539, 41 NE 976, 55 AmSR 
47, 

90. Lowenstein vy. Carey, 12 Fed. 
811; Macomber vy. Clarke, 16 F. Cas. 
No. 8,918, 3 Cranch' C. C. 347; Lang- 
cliff Coal Co., Ltd. v. New York, etce., 
Coal, Cok Plot Pa Dist.-645: 

“The order to produce books and 
papers will not be made without giv- 
ing the adverse party full opportu- 
nity to answer.” Langcliff Coal Co., 
Ltd., v. New York, etc., Coal Co., 10 
Pa. Dist. 645. 


91. Rose y. King, 5 Serg. & R. 
(Pa.) 241. 
92. Bas v. Steele, 


2a Cas NO: 
1,088, 3 Wash?'C. ©; 381: 

93. Bas v. Steele, 2 F. Cas. No. 
1,088, 3 Wash. C. C. 381. 

Effect of nonproduction see infra 
§1201%. 

94. U. S—wU. S. v. Twenty-Eight 
Packages of Pins, 28 EF. Cas. No, 
16,561, Gilp. 306. 

Ala.—McDuffee v. Collins, 117 Ala. 
487, 23 S 45. 

Ga.—Atlantic Coast Line R. Co. v. 
Hill, 12 Ga. A. 392, 77 SE 316. 

Ill.—Meeth vy. Rankin Brick Co., 48 
Till. A, 602. 

Iowa.—Finn v. Winneshiek Dist. 
Ct., 145 Iowa 157, 123 NW 1066. 
eta ee vO Conner, 7" “La: 

Mo.—State v. Fitzgerald, 130 Mo. 
407, 32 SW 1113. 

N. Y.—Stanton y. Delaware Mut. 
Ins) Co; 4Nv Yousuper.. 662. 

N. C.—McDonald y. Carson, 95 N. 
(Op arts 

Pa—Rose v. King, 5 Serg. & R. 
241; Thomas y. Lansdale, etc., R. Co., 
Lr Pa, Dist, -803: 
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templation of the statute. 


reasonable certainty,®’? and must 


it is in the possession or under the control of the 
other party,®® that it is pertinent and material to 
the issue,®® and that the case is such that a court 
of equity would compel a discovery.? 
times. required that the application shall state the 
facts which the moving party expects to prove by 
the documents whose production he seeks.? 
narily the existence of the conditions rendering 
it proper to require production should be shown 
by. affidavit,? but under some statutes no affidavit 
is required in connection with a motion for the 
production of documents,* and a statement by the 
moving party’s attorney in open court has been re- 


Tex.—International, etc., R. Co. v. 
Sutherland, (Civ. A.) 189 SW 575. 


WwW. Va.—Wheeling v. Black, 25 
W. Va. 266. 

95. Merchants’ Nat. Bank v. Bos- 
ton State Nat. Bank, 17 Cas. No. 


9,448, 3 Cliff. 201. 

Buell v. Connecticut Mut. L. 
4 F. Cas. No. 2,103; Iasigi 
12 Casa Nor 16.9935) ok 

Curt, 401; Goss v. Weiman, 5 Ala. 

AS 404, 59 S 364; Georgia Iron, ete., 

Co. v. Etowah Iron Co., 104 Ga. 

395, 30 SE 878. 

97. Lowenstein v. Carey, 12 Fed. 
811; Stanton v. Delaware Mut. Ins. 
Co., 4 N. Y. Super. 662; Wills v. Kane, 
2 Grant (Pa.) 47; Rose v. King, 5 
Serg. & R. (Pa.) 241; Langcliff Coal 
Co., Ltd. v. New York, etc., Coal Co., 
10 Pa. Dist. 645; Davenport v. Penn- 
sylvania R. Co., 2 Pa. Dist. 784; Nor- 
wich Union F. Ins. Soc. v. Gomez, 1 
Porto Rico Fed. 498. 

98. U. S.—Buell v. Connecticut 
Mut. L. Ins; Co., 4 F. Cas. No. 2,103; 
Iasigi v. Brown, 12 F. Cas. No. 6,993, 
1 Curt. 401; Merchants’ Nat. Bank v. 
Boston State Nat. Bank, 17 F. Cas. 
No. 9,448, 3 Cliff. 201. 

Ala.—Goss v. Weiman, 5 Ala. A. 
404,59 S 364. 

Ga.—Georgia Jron, etc., Co. v. Eto- 
wah Iron Co., 104 Ga. 395, 30 SE 
878. 

Iowa.—Beebe v. Equitable Mut. L., 
etc., Assoc., 76 Iowa 129, 40 NW 
122. 

N. C.—Morehead Banking Co. v. 
Walker,.121 N. C. 115, 28 SH) 253. 

Pa.—Wills v. Kane, 2 Grant 47; 
Rose v. King, 5 Serg. & R. 241; Lang- 
cliff Coal Co., Ltd. v. New York, etc., 
Coal Co., 10 Pa. Dist. 645. 

[a] Possession of attorney suffi- 
cient.—Morehead Banking Co. v. Wal- 
ker, 121 N. C.°115,° 28 SH) 258: 

99. U. S.—L. Bucki & Sons Lumber 
Co. v. Atlantic Lumber Co., 121 Fed. 
233, 57 CCA 469; Lowenstein wv. 
Carey, 12 Fed. 811; Buell v. Connec- 
ticut Mut. L. Ins. Co., 4 F. Cas. No. 
2,103, 1 CincLBul 51; Iasigi v. Brown, 
t2e oy Case .Nou. ds 99 san Cure, «400; 
Merchants’ Nat. Bank vy. Boston State 
Nat. Bank, 17 F. Cas. No. 9,448, 3 Cliff. 
201; Triplett v. Washington Bank, 24 
Mee Case Nos 14.1785 3e@ratch Gp (Cy 
646. 

Ark.—Robinson, ete., Contracting 
Co. v. Twin City Bank, 103 Ark, .219, 
146 SW 523; Parker v. Wells, 84 Ark. 
172, 105 SW 75. 


Cal.—Kullman v. Solano County 


caper: Ctr) Cal VA 276, 1h4 ee, 
Colo.—Buckingham y. Harris, 10 
Colo, 455, 15 P 817, 
D. C.—Dixon v. Great Falls, ete., 
R. Co., 438 App. 206. 
Fla—Sinclair, vy. Gray, 9 Mla. 71. 
Ga,—Georgia Iron, ete., Co. v. Eto- 
wah Iron ‘Co., 104 Ga., 395, 30 SE 


878; Hamby Mountain Gold Mines vy. 

Findley, 85. Ga. 431, 11 SH 775. 
Tll.— Woodstock First Nat. Bank v, 

Mansfield, 4&8 Ill. 494; Consolidated 


The applicant must 
show that the paper exists,°® describing it with 


EVIDENCE 


show also that 
[§ 119514] 


It is some- 


Ordi- 
[§ 1196] (£) 
aa. In General. 


in the case.® 


120 Ill. 
A. 


Coal Co. y. Jones, ete., Co., 
pete Wynn v. Taylor, 109 Ill. 

Iowa.—Dalton vy. Calhoun County 
Dist. Ct., 164 Iowa 187, 145 NW 498, 
AnnCas1916D 695; Iowa L. & T. Co. 
v. Polk County Dist. Court, 149 Iowa 
66, 127 NW 1114. 

La.—Consolidated Assoc. vy. Hughes, 
10 La. Ann. 610. 

er De v. Hax, 92 Md. 134, 
48 A 58 

Mich.—Rothschild v. Schneider, 167 
Mich. 501, 1383 NW 530; Randall v. 
Detroit, ete., ResCe., 139 Mich. 477, 
102 NW 988. 

N. Y.—Neukirch v. Keppler, 174 N. 
Y. 509, 66 NE 1112 [aff 56 App. Div. 
2ae 67 NYS 710]. 

C.—Morehead Banking Co. 
Walker, 121 Ns Ch 115, 28.SE: 253, 

Pa. i i 
215 Pa. 638, 64 A 855; Wills v. Kane, 
2 Grant 47; Rose v. King, 5 Serge. & 
R. 245; Langceliff Coal Co., Ltd. v. 
New York, etc., Coal Co., 10 Pa. Dist. 
645; Hazlett’s Est., 8 Pa. Dist. 201. 

Porto Rico.—Norwich Union F. Ins. 
ae v. Gomez,. 1 Porto Rico Fed. 
498. 
ale C.—Boyce v. Foster, 17 S. C. L. 

Tex.—Muse v. Burns, 3 Tex. A. Civ. 
Cas: § 73 

W. Va.—Abrahams v. Swann, 18 
W. Va. 274, 41 AmR 692. 

[a] An express averment that the 
papers are mater ial is not necessary. 
It: is sufficieht if their materiality is 
shown by the pleadings in the case 
and the application for production. 
Dalton v. Calhoun County Dist. Ct., 
164 Iowa 187, 145 NW 498, AnnCas 
1916D 695, 

1. Thompson y. Sheldon, 20 How. 
(U. S.) 194, 15 L. ed. 1001; Iasigi v. 
Brown, 12 F. Cas. No. 6,993, 1 Curt. 
401; Merchants’ Nat. Bank v. Boston 


Vv. 


Nat. Bank, 17 F,.Cas. No. 9,448, 3 
Cliff, .201. 
[a] MTllustration.—A bank will not 


be required by the federal circuit 
court, on motion, to produce books 
and papers, when it does not appear 
that a Subpcena duces tecum directed 
to the proper officers of the’ bank 
would not suffice. Merchants’ Nat. 
Bank yv. Boston State Nat. Bank, 17 
B,..Cas: No,, 9,448, 3. Cliffs.201, 

2. ‘Lowenstein y. Carey, 12 Fed. 
811, 812; Beebe v. Equitable Mut. 
Life, etc., Assoc., 76 Iowa 129. 40 NW 
122; Chaffe v. Mackenzie, 43 La. Ann. 
1062, 10 S 369; Murison v. Butler, 
18 La. Ann. 197, 

“The motion should further state 
some fact. or facts which the books or 
papers will tend to prove, pertinent 
to the issue, which issue should be 
made. up before the motion is made, 
so that the court may determine the 
pertinency ofthe fact or facts which 
it is alleged the books or papers will 
tend to prove. What they will prove 
can only be determined after their 
production.” Lowenstein y. Carey, 
supra. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


garded as sufficient.® 

dence sought to be. secured should be certified to 

by the counsel of the moving party.°® 

(e) Opposing Affidavits. The party 
who is called upon to produce documents may, in 
opposition to the motion or rule, show by affidavit 

' that he has no such books or papers in his posses- 
sion or under his control,’ or any other reason 
which he may have why production should not be 
required of him.® 


[§§ 1195-1196 


The materiality of the evi- 


Determination as to Production— 
A motion for production of docu- 


ments should be decided before trial of the issues 
The granting or refusal of the order 

is a matter resting in the discretion of the trial 
| court,!° which discretion is, however, one to be 


3. Lowenstein v. Carey, 12 Fed. 
811; Woodstock First Nat. Bank v. 
Mansfield, 48 Ill. 494; Rose y. King, 
5 Serg. & R. (Pa.) 241. 

[a] Who may make affidavit.—(i) 
Under a statute providing for an af- 
fidavit to be made by a party to the 
action, in a suit by a municipality 
a subpcena duces tecum may be award- 
ed for the production of a document 
in defendant’s possession, on the af- 
fidavit of plaintiff's counsel, he hav- 
ing peculiar knowledge of the im- 
portance of such document as evi- 
dence for the municipality. Wheeling 
Ve Black 25) “Wa. Vasscoo-, (2) sine 
affidavit of a party interested, taken 
without cross-examination, is compe- 
tent evidence on a motion for an or- 
der on the opposite party to produce 
books and writings under the federal 
statute. U.S. v. Twenty-Eight Pack- 
ages of Pins, 28 F. Cas. No. 16,561, 
Gilp. 306. (3) ‘The truth of the al- 
legations stated in the motion should 
be verified by the affidavit of the 
mover, or his agent.’ Lowenstein vy. 


Carey, 12 Fed. 811, 

4 McDonald y. ‘Carson, 95.N. cel 
aoe eee Graham wy. Hamilton, yay 

5. Atlantic Coast Line R. Co. v. 
Bill, 12. Ga. OA. 392.07 TSH 316. 
ae Lowenstein Vv. Carey, 12 Fed. 
ait Lowenstein vy. Carey, 12 Fed. 
af Lowenstein y. Carey, 12 Fed. 

1 

Rose..v. King, 5 Serge. .& R.- 

(Pa) 241. 

10. U. S.—Boston Merchants’ Nat. 


Bank vy. Boston State Nat. Bank, 17 
F. Cas.-No-. 9,448, 3 Cliff. 201. 

Ark.— Robinson, ete., Contracting 
Co. v. Twin City Bank, 103 Ark. 219, 
146 SW 523. 

Ga.—Carrington v. Brooks, 121 Ga. 
250, 48 SE 970. 

Iowa.—Schmidt v. Kiser, 75 Iowa 
457, 39 NW 707; Allison vy. Vaughan, 
40 Iowa 421; Sheldon vy. Mickel, 40 
Iowa 19. 

Pa.—Cowles vy. Cowles, 2 Penr. & 
wp 139; Long v. Miller, 17 Pa. Dist. 

“Tf any issue is made upon the 
motion the court will hear proof, and 
grant or refuse the rule according to 
the proof. and nature of the case.” 
Pearteneiion v. Carey, 12 Fed. 811, 

[a] A refusal to compel produc- 
tion (1) of the original articles of 
association of a. plaintiff company 
was not error where defendant was 
permitted to produce secondary evi- 
dence of the facts sought to be 
shown thereby, and it was not ap- 
parent what use could have been 
made of them, if produced. People’s 
Bldg., ete., Assoc. Co. v. Rutz, .158 
Mich. 440, 123 NW 6. (2) Where a 
bank cashier testified from a memo- 
randum, and no objection was made 
to this testimony, but after cross-ex- 
amination and after the witness had 


q 


§§ 1196-1197] 


firmly exercised in a case falling within the condi- 
tions specified in the statute 14 when it appears that 
there is just ground to apprehend that delay will 
defeat the action of the court, and that the party 
is unable to obtain the evidence by subpena duces 
tecum, and that the cireumstances are such that 
notice to produce is not a safe and adequate rem- 
edy.1? A court is not bound to refuse to order the 
production of papers merely because the party in 
whose possession they are alleged to be does not ad- 
mit their existence.* Where the notice to produce 
specifies several books, only one of which is pro- 
duced, the court should order the production of the 
others, where they are obviously relevant, notwith- 
standing the fact that there is testimony to the ef- 
fect that the book produced correctly shows entries 
brought forward from the other books.1* It has been 
said that if the court finds that deeds are actually 
on record, it will not order production of the origi- 
nals ‘‘merely as a cheap mode of procuring evi- 
dence’’ or unless some special reason therefor is 
shown.1> 

[§ 119644] bb. Inconvenience or Expense of 
Production. Where the inconvenience and expense 
attending the production of books and papers at the 
trial are very great, and where a sworn copy of 
the papers or of the entries from the books is given 
or proposed to be given, a strong case of the neces- 
sity of the production of the books or papers them- 
selves should be made to compel their production 


or to subject the delinquent to the penalty pre- | 


EVIDENCE 


[22C.J.] 963 
scribed by the statute1@ Accordingly a court hag 
refused to require a bank to bring books used in 
the daily conduct of its business from a foreign 
jurisdiction for the purpose of putting them in evi- 


dence.1* 

[§ 1197] (g) Order for Production—aa. In 
General. An order of court requiring the produc- 
tion of papers is necessary to impose on the party 
having possession or control thereof an absolute 
obligation to produce them,'® or render him subject 
to the consequences of nonproduction.1® The order 
should prescribe a reasonable time for compliance 
therewith,?° and specify definitely what papers are 
required,” but it is sufficient in this respect if it 
describes the papers with sufficient particularity 
to inform a party of what is wanted.22. The order 
may be directed either to a party to the action 2° 
or to his counsel,?* but it is bad if directed to a 
third person, although he is the agent of a party.” 
Where the motion is made before the trial and the 
moving party has made a prima facie showing, the 
correct practice is, it has been said, to enter an or- 
der nisi, leaving it for the other party to show 
cause at the trial why the document should not be 
produced, but obligating him to come to trial pre- 
pared to produce the document if he fails to show 
cause,?° but it has also been considered that such 
an order may be either absolute or nisi, as the cir- 
cumstances may justify or require,?” and that the 
order may be in the form that the party produce 


concluded his testimony, the adverse 
party objected thereto and asked that 
he be required to, produce the books 
of the bank, which were in a neigh- 
boring town, it was not error to re- 
fuse to order such production. Shelby 
v. Grabble,. 166 Ky. 226, 228, 179 
Sw 1 (“If defendant desired to have 
the books showing plaintiff’s account 
produced and to object to the cash- 
jier’s evidence on the ground that it 
was secondary evidence, he shoutd 
have objected and excepted at the 
time and asked for the production of 
the books. Where a witness testi- 
fies from memory, or a memorandum, 
and no objection, based on the char- 
acter of the evidence, is made at the 
time, it is too late to object after 


his testimony has been completed;, 


and where, as in this instance, the 
books are not in the town where the 
trial takes place but in a neighbor- 
ing town, it is not error, after the 
witness has completed his testimony 
without objection, to refuse to order 
the production of the books when this 
will probably necessitate a delay in 
or postponement of the trial’). 

11, Boston Merchants’ Nat. Bank 
v. Boston State Nat. Bank, 17 F. Cas. 
‘No. 9,448, 3 Cliff. 201. 

12. Merchants’ Nat. Bank v. Bos- 
ton State Nat. Bank, 17 F. Cas. No. 
9,448, 3 Cliff. 201. 

13. Peo. vy. Newaygo, 41 Mich. 258, 
49 NW 921. 

14. American Nat. Bank ‘'v. Bruns- 


wick Light, ete, Co. 100 Ga. 92, 
26 SE 473. 

15. Geyger v. Geyger, 10 F. Cas. 
Wo. bets, 2 Dall.” 3327 


16. U. S.—Lowenstein v. Carey, 
12 Fed. 811. 

Ga.—Branan y. Nashville, etc. R. 
Co., 119 Ga. 738, 46 SH 882. 

Towa.—Sievertsen v. Papton-Eck- 
man Chemical Co., 182 Iowa 467, 165 
Nw 1016. N 

Ky.—Equitable L. Assur. Soc. v. 
Hardin, 166 Ky. 51, 178 SW 1155, 
1158 [quot Cyc]. 

R. I.—wNational Exch. Bank y. Lub- 
rano, 29 R. I. 64, 68 A 944. 

17. Bank of Commerce v. Newber- 
ry, 71 Wash. 422, 128 P 1064. 

18. U. S.—Thompson v. Sheldon, 


20 How. 194, 15 L. ed. 1001; Macom- 
ber v. Clarke, 16 F. Cas. No. 8,918, 
3 Cranch C. C. 347; Maye v. Carbery, 
TO EE Cas.) NO 9, aoe," 2” Cranch GC. 
C.' 336. : 

Ga.—Marshall vy. McNeal, 114 Ga. 
622, 40 SE 796. 

TIll—Hoagland vy. Great Western 
Tel Co.y 30° TH, Aj, 304: 

Kan.—State v. Hinkley, 81 Kan. 
838, 106 P 1088. 

Man.—Maxwell v. Manitoba, 
Re-Co Lhe Man 149; 

“The notice [to produce] is mere- 
ly a preliminary proceeding, to en- 
able the party to bring before the 
court the motion for the order to 
produce; and when the motion is 
made, the party called on has a right 
to be heard, and he is not bound to 
produce the books and papers called 
for, until the court shall order him 
to produce them, and is in no de- 
fault unless he refuses or neglects 
to obey the order.’ Thompson v. 
Shelden, 20 How. (U. S.) 194, 198, 
15°. ed: 1001: 

[a] Order must be entered on min- 
utes.—Marshall v. McNeal, 114 Ga. 
622, 40 SE 796; Georgia: Iron, etc., 
Co. v. Etowah Iron Co., 104 Ga. 395, 
30 SE 878; Stiger v. Monroe, 97 Ga. 
479, 25 SE 478. 

19. Thompson vy. Sheldon, 20 How. 
(U. S.) 194, 15 L. ed. 1001; Marshall 
v. McNeal, 114 Ga. 622, 40 SE 796; 
Georgia Iron, etc., Co. v. Etowah Iron 
Co., 104 Ga. 395, 30 SE 878; Stiger 
vy. Monroe, 97 Ga. 479, 25 SE 478; 
Hamby Mountain Gold Mines vy. Find- 
ley, 85 Ga. 431, 11 SE 775; Parish 
v. Weed Sewing Mach. Co., 79 Ga. 
682, 7 SE 138. ; 

Effect of nonproduction see infra 
§ 1201%. 

20. Marshall v. McNeal, 114 Ga. 
622, 40 SH 796; Georgia Iron, etc., Co. 
v. Etowah Iron Co., 104 Ga. 395, 30 
SE 878; Stiger v. Monroe, 97 Ga. 479, 
25 SE 478. 

21. Murison y. Butler, 18 La. Ann. 
197; Olney v. Hatcliff, 37 Hun (N. Y.) 
286. 

fa] The fact that an order was 
too broad does not constitute re- 
versible error where it does not ap- 
pear that irrelevant or improper 


etc., 


parts of the books or papers were 
used as evidence. Cleveland, etc., R. 
Co. vy. Closser, 126 Ind. 348, 26 NE 
159) 22 SAM SR 985. 9 ik AN 75a" 

[b] Effect of failure to object to 
order.—Where an order for the pro- 
duction of books directs the produc- 
tton of all the books, without describ- 
ing them,.and the party complaining 
raises no objection in the trial court 
because the books were not described, 
but produces the books, and makes 
such objection only after they are in 
the custody of the court, and under 
examination by the party calling for 
them, he cannot obtain the aid of 
the supreme court, through its re- 
medial writs, to set aside the order of 
production. State y. Allen, 104 La. 
301, 29 S 114, 

22. Sonnenfeld v. Rosenthal, 247 
Mo. 238, 152 SW 321. 

23. Banks v. Connecticut, etc. R. 
Col! 79 Conn. 116; 64 “A ‘14. 

24. Banks v. Connecticut, etc., R. 
Co., 79 Conn. 116, 64 A 14, 


25. Rose v. King, 5 Serg. & R. 
(Pa.) 241: 

26. Iasigi v. Brown, 12 F. Cas. 
INO” C9937 e IE Curt) "401. *Gilpim= v. 


Howell, 5 Pa. 41, 45 AmD 720; Long 
v. Miller, 17 Pa. Dist. 578; Coleman 
Va Spencer, 1" Phila.” (Pay 271: 

27. Merchants’ Nat. Bank v. Bos- 
ton State. Nat. Bank;')17 -B. Cas. 
No. 9,448, 3 Cliff. 201. 

[a] Considerations governing form 
of order.—‘‘Where the motion is ac- 
companied by satisfactory proof that 
the case is one in all respect within 
the conditions of the provision, and 
it is also satisfactorily shown that 
there is just ground to apprehend 
that the books and writings may 
be destroyed or transferred to an- 
other, or removed out of the juris- 
diction before the day of trial, the 
order should be made without de- 
lay, and be absolute. On the other 
hand, if there is no suggestion of 
fraudulent intent to suppress the 
documents, and the evidence to show 
that they contain any matter perti- 
nent to the issue is not satisfactory, 


the order, if made at all, should be 
made nisi, or the application may be 
refused.” Merchants’ Nat. Bank v. 


964 [22C.J.] 


the documents or account for their nonproduction.?® 

The order must be served on the party a reason- 
able time before the time for production.”® 

[§ 1198] bb. Effect with Respect to Admissi- 
bility of Papers. An order for the production of 
documents does not preclude an objection to their 
admission in evidence or even to an inspection 
thereof on the ground of irrelevancy, immateriality, 
privilege, ete.,2° and such objections are waived 
where the document is produced and introduced 
in evidence by the party calling for it without ob- 
jection on the part of the party by whom it is 
produced.*+ 

[§ 1199] (4) Time for Production. It has been 
held that a party need not respond to a notice re- 
quiring him to produce papers on a trial before 
the jury are called or the party demanding their 
production has entered upon his ease,®* the statutes 
involved relating merely to production at the trial,** 
and, conversely, that where production has been or- 
dered, a call for actual production, after the jury 
have been sworn, is not too late.** But there is 
authority for the view that a party properly notified 
to produce a paper in his possession on the trial 
of a case may be required to produce it for the in- 
spection of the counsel of the opposite party before 
the trial has commenced if this is demanded,®*> and 


Boston State Nat. Bank, 17 F. Cas, 33. 


EVIDENCE 


[§§ 1197-1200 


that the trial judge has a discretion to assign, for 
the production of books and papers, a day other 
than the one fixed for the trial of the cause.*® A 
response to a notice to produce documents at a 
designated term to be used in evidence may be re- 
quired at a subsequent term to which there is a 
continuance.** 

[§ 1200] (5) Excuses for Nonproduction. In 
a proper case the nonproduction of the instrument 
may be excused and the order for its production 
rescinded,** the sufficiency of the excuse presented 
being a matter resting in the discretion of the trial 
court.2° Nonproduction may be excused because of 
inability of the person against whom the order is 
issued to find the document after diligent search,*® 
because the papers have been destroyed,*! because 
the party has been disabled from complying with the 
order by reason of the interference of the adverse par- 
ty, to whom the writings have been previously ten- 
dered and by whom they had been refused, and who 
could not be injured by their nonproduetion, {2-08 
it has been held, because of the fact that the docu- 
ments called for are in the nature of hearsay or 
otherwise incompetent as evidence.*® But a party 
having in his possession documents which are legally 
admissible in evidence on behalf of his adversary 
cannot be excused from producing them on the 


ete.;/  R? Co;, Val Dian: 


No. 9,448, 3 Cliff. 201, 204. 

28. Thomas v. Pennsylvania R. 
Co., 18 Del. 411, 47 A 380. 

29. Macomber y. Clarke, 16 F. Cas. 
No; 8,918; 3 Cranch C. C.. 347. 

30. International Coal Min. Co. v. 
Pennsylvania R. Co., 152 Fed. 557 
{app dism 156 Fed. 765]; Banks v. 
Connecticut R., ete., Co., 79 Conn. 
116, 118, 64 uN 14; Fraternal Relief 


Assoc., Vv. Edwards, 9 Ga A, 243,470 
SE 265; Flower v. O’Conner, 7 La. 
198. 


“The production which the pos- 
sessor of the papers is required to 
make consists of bringing them into 
court and putting them into its con- 
trol. Having by this act complied 
with the order of production, the 
producer may ask the court to pass 
upon any claim of privilege, or to 
make a personal inspection of the 
document or documents to determine 


their relevancy or their relevant 
parts before their submission to 
counsel; and to make any proper 


order for the protection, in such sub- 
mission, of the interests of the pro- 
ducer, as, for example, by withhold- 
ing from the view of counsel any ir- 
relevant matter which he ought not 
to be permitted to examine. The fu- 
ture of documents after they have, 
pursuant to an order of production, 
passed into the control of the court 
is for its determination, and is a 
matter quite independent of the act 
of production which has been com- 


pleted.” Banks v. Connecticut R., 
etc., Co., supra. 

31. Banks v. Connecticut R., etc., 
Co., 79 Conn. 116, 64 A 14. 

82. Iasigi v. Brown, 12 F. Cas. 
ING) 165998) SL aaCunt 401; Hylton v. 


Brown, 12 F. Cas. No. 6,981, 1 Wash. 
C. C, 298; Sinclair v. Gray, 9. Bla, 
irae Nickey v. Steuder, 164 Ind. 189, 
73 NE 117; Kelty v. Ingersoll, 6 Oh. 
Dec. (Reprint) 630, 7 AmLRec 189, 

[a] Interest of applicant.—(1) A 
party will be allowed to inspect a pa- 
per and make a copy of it before 
the time whenever he has a common 
interest in it, without regard to the 
right of custody. Arrott v. Pratt, 2 
Whart, (Pa.) 566. (2) But it is 
otherwise where the applicant has no 
interest in the papers. Pennsylvania 
Ins. Co. v. Philadelphia, ete., R. Co., 
9a°Pa Co, Hoki7, 


Tasigi v. Brown, 12 F. Cas. No. 
6,993, 1 Curt, 401 


34. Waller v. Stewart, 29 F. Cas. 
INOW LiG09, 2°47 Cranch CC. "532: 

35. Fidelity Trust, ete., Deposit 
Co. v. Nevin, 10 Del. 148: Howard 


College v. Pace, 15 Ga, 486, 488. 

“In Equity, then, the plaintiff ob- 
tains a view of the writing, and the 
right to a copy of it, before the 
hearing—before even being compelled 
to join issue. The advantage of this 
is too obvious to need explanation. 
The object of the Statute, is to give 
the same benefit at Law, which is 
given in Equity. This object cannot 
be accomplished, unless the motion 
consequent upon the notice, may be 
made at a time before the trial—at 
such a time before the trial, as will 
enable the movant to obtain the same 
benefit from inspecting and copying 
the document produced, that he would 
have been able to obtain from in- 
specting and copying it upon the 
coming in of the answer, had he 
chosen to proceed in Equity.” How- 
ard College vy. Pace, supra. 

36. Murison v. Butler, 18 La. Ann, 


296 [foll Marks’ Succe., 108 La. 494, 
82 S 401]. 
37. Carrington v. Brooks, 121 Ga. 


250, 48 SE 970; American Ins. Co. v. 
Bailey, 6 Ga. A. 424, 65 SE 160. ° 

38. Sievertsen vy. Papton-Eckman 
Chemical Co., 182 Iowa 467, 165 NW 
1016; Roberts y. Francis, 123 Wis. 
78, 100 NW 1076. 

fa] MTlustration—Where an order 
for the production of certain corre- 
spondence was made, but plaintiff's 
counsel filed an affidavit admitting 
service of the order but stating that 
he had no such correspondence nor 
any knowledge concerning it, that 
plaintiff was not then within the 
state, and that he could not comply 
with the order, and the order was 
not served on plaintiff, and he was 
not informed of its existence until 
he was testifying at the trial, and he 
was then examined by defendant ful- 
ly as to the contents of the corre- 
spondence, it was not an abuse of dis- 
eretion for the trial court to refuse 
to enforce the order. Roberts v. 
Francis, 123 Wis. 78, 100 NW 1076. 

[b] A receivership does not ex- 
cuse a corporation from producing its 
books if the receiver has not actually 
taken possession of them. Maxwell 


v. Manitoba, 
149 


39. Herndon v. Givens, 16 Ala. 261; 
Long v. Miller, 17 Pa. Dist. 578. 

40. Cameron y. Savage, 37 Ill. 172; 
Eakright v. Logansport, ete., R. Co., 
13 Ind. 404; Fuller v. McMillan, 44 
N. C. 206; Gilpin v. Howell, 5 Pa. 
41, 45 AmD 720. . 

41. Pinto v. Seely, 22 Cal. A. 318, 
135 P 43; Wells Whip Co. vy. Tanner’s 
Nt: F. Ins. Co., 209 Pa. 488, 58 A 

{a] MIllustration.—Under Code Civ. 
Proc. § 1000, authorizing any trial 
court or judge to order either party 
to give to the other an inspection, 
and a copy or permission to take a 
copy of any material document or 
paper, and providing that, if com- 
pliance with the order be refused, the 
court may direct the jury to presume 
its contents to be such as the party 
applying for the order alleges them 
to be, where defendant’s explanation 
that a contract, an inspection of 
which had been ordered, had been 
lost or destroyed, was apparently ac- 
cepted by the court and counsel with- 
out controversy, no call being made 
at the trial for the original contract, 
and objection being made to the copy 
only on the ground that it was a self- 
serving declaration and not shown 
to be a copy, there was no presump- 
tion that the contents of the con- 
tract were such as plaintiff alleged 
‘them to be. Pinto v. Seely, 22 Cal. 
A. 818) 135 Pr 43. 

{[b] Failure to produce certified 
copies or duplicates of such papers 
does not place the party in default. 
Wells Whip Co. v. Tanner’s Mut. F. 
Ins. Co.,,209 Pa. 488, 58 A 894. 

[e] Willful destruction.—Judg- 
ment of nonsuit cannot be rendered 
against plaintiff because of his fail- 
ure te produce a letter where no no- 
tice to produce was given and it ap- 
peared that he had destroyed the let- 
ter, even though he destroyed it to 
avoid the necessity of producing it, 
since the statute authorizes such ac- 
tion only when the document, to pro- 
duce which notice was given, was in 
court or in the possession of one of 
the narties before the court. Russell 
v. Bush;-196 ‘Ala. 7309, s%1e-S' S397. 

42. Seldner v. Smith, 40 Md. 602. 

43. Powell v. Northern Pac. R. 
Co., 46 Minn. 249, 48 NW 907 (re- 


——s 
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§§ 1200-1201] 


ground that, by reason of his own incompetency as 
a witness, he may not be able to give his own tes- 
; If a foreign cor- 
poration doing business in a state under authority 
of its laws sees fit to remove its books and papers 
from'the state for the purpose of putting them be- 
yond its jurisdiction in anticipation of being called 
on to produce them in proceedings against citizens 
of the state, it should not be permitted tc plead 
its act as an excuse for not obeying an order to 


timony in explanation of them.‘4 


produce them.*® 
[§ 1201] 


port of employees as to accident). 
But compare Flower v. O’Connor, 7 
La. 198 (plaintiff may compel the 
production of accounts or documents 
furnished by him in the course of 
business, and which are in the hands 
of the opposite party, although they 
might not be legal evidence in the 
cause, when produced, but are open to 
every legal objection). 

44, Imhof v. Imhof, 45 La. Ann. 
706, 13 S 90. 

45. In re Consolidated Rendering 
Co.,.80 Vt. 55, 66 A 790, 11 AnnCas 
1069 faff207 U. S. 541, -289SCt 178, 
52 L. ed. 327, 12 AnnCas 658]. 

46. Heaffer v. New Era L. Ins. Co., 
101 Pa. 178, 

[a] Mlustration.—Where plaintiff 
in an action on a policy of insurance 
called on defendant to produce “all 
proofs of the death” of the insured, 
and defendant produced a package of 
papers contairing the proofs which 
Plaintiff had furnished it, and also 
other papers, plaintiff was not bound 
to offer all the papers in evidence, 
but was entitled to select only those 
which he had furnished to defendant. 
Heaffer v. New Era lL. Ins. Co., 101 
Pa. 178. 

{[b] A different rule (1) has been 
announced in New Jersey as follows: 
“Tt is a rule of practice that if a 
party call on his adversary for the 
production of papers on a notice to 
produce, and inspect them so as to 
become acquainted with their con- 
tents, he is obliged to use them in 
evidence if they be in any way ma- 
terial to the issue. The reason for 
this rule is that it would give an 
unconscionable advantage to a party 
to enable him to pry into the af- 
fairs of his adversary, without at 
the same time subjecting him to the 
risk of making whatever he inspects 
evidence for both parties.” Ellison 
v. Cruser, 40 N. J. L. 444, 445. (2) 
It is difficult to understand how such 
a rule could be practically enforced, 
and it seems probable that the lan- 
guage quoted is an inadvertent mis- 
statement of the rule that one who 
ealls for and inspects documents 
makes them evidence for his adver- 


sary. See infra this section. 
47. Ala.—Young v. State Bank, 5 
Ala; 179, 39\AmD 322. 


Ga.—Vischer vy. Talbottom Branch 
R. Co., 34 Ga. 536 

I1].—Boudinot v. Winter, 91 Ill. 
A. 106 [aff 190 Tll. 394, 60 NE 553]. 
epheraey OAE v. Davidson, 1 Cush. 


_ N. H.—Wentworth v. McDuffie. 48 
N. H. 402. 

N. Y.—Lawrence v. Ocean Ins. Co., 
11 Johns. 241. 

[a] Only such parts as bear upon 
and explain the parts read by the 
party calling for production can be 
read by the party producing the writ- 
ing. Wentworth v. McDuffie, 48 N. 
H, 402. “ 


(6) Effect of Production. 
party calling for the production of papers is not 
required to read them in their entirety,*® he cannot 
call on his adversary for the production of docu- 
mentary evidence and, when so produced, claim the 
benefit of such portion thereof as may be to his 
advantage and at the same time deprive the adverse 
party of the right to use such part as may tend to 


EVIDENCE 


in evidence,*! at 


While a 


Effect of introducing part of docu- | 
ment generally see supra § 1217. 

48. U. S.—Edison ‘Hlectrie Light 
Co. v. U. S. Electric Lighting Co., 45 
Fed. 55; Coote v. U. S. Bank, 6 F. 
Cas. _No., 38,203, .3-Cranch .C. C950; 
Wilkes v. Elliot, 29 F. Cas. No. 17,660, 
by CranchvC. C611; 

Del.—Saulsbury v. American Vul- 
canized Fibre Co., 28 Del. 182, 91 A 
536; Randel v: Chesapeake, etc., Canal 


Co., 1 Del. 284. 
McGuire, 21 Ga. 


Ga.—Wood v. 

576. 

Me.—Merrill v. Merrill, 67 Me. 70; 

Blake vy. Russ, 33 Me. 360. 
Md.—Eckels, ete., Ice Mfg. Co. v. 

Cornell Economizer Co., 119 Md. 107, 

86 A 38. 


Mass.—Long v. Drew, 114 Mass. 77; 
Clark vy. Fletcher, 1 Allen 53; Com. v. 
Davidson, 1 Cush. 33. 

Ges dc tkAt oHUTE v. Root, 16 Miss. 

Eng.—Calvert v. Flower, 7 C. & P. 
386, 32 ECL 669. 

{a] Identical instrument called 
for necessary.—(1) A party who pro- 
duces a paper at the trial on the call 
of the adverse party is not entitled 
to read such paper in evidence for 
himself, after the party calling for it 
has inspected it and declined to use 
it, unless it appears to be the iden- 
tical instrument called for. Reed v. 
Anderson, 12 Cush. (Mass.) 481. (2) 
A party who in response to a notice 
that he produce his account books to 
be used as evidence produces instead 
of his books of original entry his 
ledger,. not embraced in the notice, 
which is merely inspected by the ad- 
verse party, is not entitled to have 


such ledger considered as evidence 
einen favor. Harper v. Ely, 70 Ill. 
581. 

49. Boyle v. Boston El. R. Co., 208 
Mass. 41, 94 NE 247, 33 LRANS 552, 
21 AnnCas 1020. 

50. Boyle v. Boston El. R. Co., 
208 Mass. 41, 94 NE 247, 33 LRANS 
552, 21 AnnCas 1020. 

“When Professor Greenleaf said 
that if it is produced and _ in- 
spected it becomes evidence for both 
parties he had in mind the case of a 
paper which was evidence against the 
party producing it, and speaking of 
such a case he said that if the paper 
is called for and inspected it becomes 
evidence for both parties.’ Boyle v. 
Boston El. R. Co., 208 Mass. 41, 43, 
94 NE 247, 38 LRANS 552, 21 AnnCas 
1020. 

51. Del.—Saulsbury v. American 
Vulcanized Fibre Co., 28 Del. 182, 91 
Ne aee 

Me.—Paradis v. Lewiston, etc., R. 
Go, lisp Mie; e125, 393) A 56: 

Mass.—Boyle v. Boston El. R. Co., 
208 Mass. 41, 94 NE 247, 33 LRANS 
552, 21 AnnCas 1020. 

N. H—Austin v. Thomson; 45 N. 
H. 113 [dist Huckins v. People’s Mut. 
Hyon San@ Os eodvaNt Els ocd: 


[22C.J.] 965 


the latter’s interest.47 In many of the decisions the 
rule is laid down that papers which are produced 
on notice and submitted to the inspection of the 
other side become by reason of such production and 
inspection evidence for both parties at the trial.*® 
This rule is, however, too broadly stated,*® in that it 
presupposes the admissibility of the documents in 
favor of the party calling for them,®° for it is ob- 
vious that the mere production and inspection of 
documents does not of itself render them admissible 


least in favor of the party calling 


for them,°? and what is really meant is that, where 
a party calls for a paper and inspects it, it is 
thereby made evidence in favor of, but not against, 
the party who produces it.*? 
rule is that it would give the party calling for 
the documents an unfair advantage over his adver- 
sary to allow him, after requiring the latter to pro- 
duce the documents and after inspecting them, to 


The reason for this 


N. Y.—Smith vy. Rentz, 131 N. Y. 
169, 30 NE 54, 15 LRA 138 {rev 60 
Hun 85, 14 NYS 255]; Reed v. Zim- 
merman, 1 Misc. 189, 20 NYS 665 [aff 
4 Misc. 142, 23 NYS 877]; Stalker v. 
Gaunt, 12 NYLegObs 124. 

Pa.—Withers y. Gillespy, 
& pak: 

“There is no basis for the conten- 
tion that if a paper is not competent 
as evidence a party can make it so 
by calling for it and inspecting it.” 
Boyle v. Boston El. R. Co., 208 Mass. 
41, 43, 94 NE 247, 33 LRANS 552, 
21 AnnCas 1020. 

52. Saulsbury v. American Vulcan- 
ized Fibre Co., 28 Del. 182, 91 A 
536; Boyle v. Boston El. R. Co., 208 
Mass, 41, 94 NE 247, 33 LRANS 552, 
21 AnnCas 1020. 

53. Waller v. Stewart, 28 F. Cas. 
No. 17,109, 4 Cranch C. C. 532; Sauls- 
bury v. American Vulcanized Fibre 
Co., 28 Del. 182, 91 A 536; Boyle v. 
Boston El. R. Co., 208 Mass. 41, 43, 
ono 247, 33 LRANS 552, 21 AnnCas 
1020. 

“Tt is stated in Clark v. Fletcher, 1 
Allen, 53, and Long v. Drew, 114 
Mass. 77, on the authority of 1 
Greenl. Ev. § 563, that if a paper is 
called for by one party and is in- 
spected by him it becomes evidence 
for both parties at the trial. We as- 
sume that the ruling of the presiding 
judge was made on the authority of 
that statement. But that statement 
of Professor Greenleaf does not mean 
that a party can make a paper (not 
otherwise competent as evidence) 
competent evidence in his own behalf 
by calling for it and inspecting it on 
its being produced on his eall. All 
that is meant by that statement is 
that if one party calls for a paper 
and inspects it, it is thereby made 
evidence in favor but not against the 
party who produces it.’ Boyle’ v. 
Boston El. R. Co., supra. / 

[a] “The English rule on whic 
Clark v. Fletcher, 1 Allen (Mass.) 58, 
and Long v. Drew, 114 Mass. 77, were 
founded was without question that 
if a paper was called for and in- 
spected it became evidence for but 
not against the party producing it. 
See Calvert v. Flower, 7 C. & P. 
386; 3 Wigmore, Ev. § 2125, note 2.” 
Boyle v. Boston El. R. Co., 208 Mass. 
41, 48, 94 NE 247, 33 LRANS 552, 21 
AnnCas 1020. 

[b] Reading in evidence as condi- 
tion of production.—(1) A party has 
the right to refuse+to produce his 
books, except upon the condition that 
if the adverse party examines them 
they shall be read in evidence. Huck- 
ins v. People’s Mut. F. Ins. Co., 31_N. 
H. 238 fappr Wentworth v. McDuffie, 
48 N. H. 402]. (2) If he does not 
see fit to annex this condition the 
mere fact that the counsel for the 


7 Serg. 


adverse party examined the books 
does not render them admissible. 
Austin vy. Thompson, 45 N. H. 113 
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insist on excluding them from the case altogether,** 
or, as has been stated, that ‘‘the production of a 
writing on notice, without objection by the party 
producing it, amounts on his part to an admission of 
its genuineness and relevancy, and inspection by 
the party calling for it is in effect an offer of the 
writing as evidence, thereby dispensing with the 
necessity of formal proof.’’®> It follows that the 
mere production of papers on notice or order does 
not render them admissible in evidence for the pro- 
ducer, but they become admissible for him only 
when, and if, the party calling for them inspects 
them.®® : 

Subsequent trials. It has been held that writings 
produced on notice and inspected become evidence 
on behalf of the producing party on all trials of 
the same case,®? although there is authority for 
_the view that the effect of a production and in- 
spection is confined to the trial in the course of 
whieh it is had.°8 Certainly the production of such 
writings will not make them evidence for the pro- 
ducing party on-the trial of another and entirely 
different case, although brought by the same plain- 
tiff against the same defendant and for the same 
cause of action.®® 

Use of papers in evidence. When the produc- 
tidn of papers containing evidence relating to the is- 
sue is ordered by the court, the party producing 
them cannot restrict the uses to which the evidence 
may be put; the papers are competent for all legiti- 
mate purposes.°®° 

[§ 120114] (7) 
{appr Wentworth v. 


raj. 
% Ba. Decker v. Smith, 88 N. J. L. 


Effect of Nonproduction. Al- 


McDuffie, 


EVIDENCE 


su-} the trial, in the course of which the 
paper is produced and inspected. It 
is Similar to the calling of a witness 
who would be incompetent if offered 


[§§ 1201-12021 


though it has been considered that noncompliance 
with an order for production may afford a basis for 
action on the part of the court such as would be 
appropriate in any other case of contumacy,*! the 
statutes do not ordinarily vest the courts with 
power to compel compliance with an order for the 
production of documents on the trial,°? but instead 
attach to noncompliance with such order and non- 
production of the document a penalty of some 
kind,®* usually in the nature of a judgment against 
the party failing to produce,®* such as dismissal or 
nonsuit ® in the case of a plaintiff, or the entry of a 
judgment by default in the case of a defendant.®® 
The effect sometimes given by statute to an unex- 
cused failure to produce documents pursuant to an 
order is that the facts which the applicant has 
stated in his moving papers that he intends to es- 
tablish by such documents shall be taken to be 
true,°? or that the jury are required to assume that 
the document is as the party seeing its production 
alleged it to be in his moving papers.®® On the 
other hand the statutes sometimes assign to failure 
to produce documents pursuant to an order no other 
consequence than that of entitling the party who 
procured such order to give secondary evidence of 
their contents.°° 

[§ 1202] c. Production by Witness. Where it 
appears that a witness has a relevant document in 
his possession, the court has power to, and should, 
compel him to produce it.7° 

[§ 120214] d. Production by. Strangers. The 
statutes sometimes authorize the courts to order the 


for a non prosequitur, because of 
plaintiff's failure to produce docu- 
ments, may be made after the jury 
have been sworn. Waller v. Stewart, 


630, 96 A 915. See also cases Supra 


note 48. 

55. Saulsbury v. American Vul- 
canized Fibre Co., 28 Del. 182, 186, 
91 A 536. 

' 56 U. S.—Blight v. Ashley, 3 F. 
Cas) Nolet 541, Pet. iCiCw 153.0. 1Si itv: 
Miteheldji2t me. Cas. <No; “15,7945 12 


Wash. C. C. 478; Willings v. Conse- 
gua, 30 F. Cas. No. 17,767, Pet, C. 
Cx301; 

Ala.—State v. Wisdom, 8 Port. 511. 
_ Me.—Penobscot Boom Corp. v. 
Lamson, 16 Me. 224, 33 AmD 656. 

Md.—Morrison y. Whiteside, 17 Md. 

_452, 79 AmD 661. : 

ae a gl el v. Root, 16 Miss. 
2. 

[a] Notice to produce.—‘“It is con- 
dended by appellee that these letters 

’ were called for by a written notice 
from appellant to produce them upon 
the trial, ‘or secondary evidence of 
their contents will be offered by the 
‘plaintiff herein,’ and therefore appel- 
lee was authorized to introduce them 
as evidence. The notice merely placed 
the appellant in a position to use the 
letters in evidence if produced on 
the trial, or prove the contents of 
same if not produced. This right the 
appellant had an option to exercise, 
or not, as it saw proper; but such 
notice’ did not confer upon appellee 
the right, over objections to introduce 
evidence that was otherwise incom- 
petent.” Ricker Nat. Bank vy. Brown, 
(Tex. Civ. A.) 43 SW 909, 910. 

[b] Information as to paper de- 
rived from questions.—A book of ac- 
counts referred to in the answer but 
not offered in evidence is not made 
evidence because complainant called 
for it, and asked, when it was pro- 
duced, some questions about it which 
brought out its contents. Treadwell 
vy. Lennig, 50 Fed, 872. 

57. Wooten v. Nall, 18 Ga. 609. 

58. Wilison v. Cruser, 40..N. J. L. 
444, 445 (‘This rule of practice 
should be confined in its operation to 


by the adversary; or the bringing out 
of testimony in the course of the ex- 
amination or cross-examination of a 
witness, which would be illegal if 
offered by the other side. The party 
by whose indiscretion an adverse wit- 
ness is thus rendered competent, or 
evidence adverse to him is drawn out, 
must suffer the consequences. But 
the consequences of the mistake 
should not attach themselves to the 
party, and follow him into the new 
trial. A new trial is essentially a 
trial de novo, upon the testimony of 
witnesses, and upon evidence, the 
competency, relevancy and admissi- 
bility of which is to be determined at 
the time, and as of the time, when 
the trial is had, It would be impolitic, 
if not impossible, to make the new 
trial a mere repreduction of the case 
at a former trial’’). 

59. Cushman vy. Coleman, 92 Ga. 
172, 19 SE 46. 

60. Austin v. Secrest, 91 N. C. 214. 

61. The La Bourgogne, 210 U. S. 
95, 28 SCt 664, 52 L. ed. 973; Dunn 
v. New York Edison Co., 46 Misc. 
602, 92 NYS 787. 

Attachment for contempt to en- 
force orders generally see Contempt 
§§ 12-24, 

62. Merchants’ Nat. Bank v. Bos- 
ton State Nat. Bank, 17 F. Cas. No. 
9,448, 3 Cliff. 201, 204. 

‘The penalty, in case of failure to 
comply with the order, is not arrest 
and imprisonment until the party 
comply, as for a contempt.’”’ Mer- 
chants’ Nat. Bank y. Boston State 
Nat. Bank, supra. 

63. Iasigi v. Brown, 12 F. Cas. No. 
6,998, 1 Curt. 401. 5 

64. Waller v. Stewart, 29 F. Cas. 
No. 17,109, 4 Cranch C. C. 532; Sher- 
rill v. Merchants’, etc., Trust, etc., 
Bank, 195- Ala. 175, 70 S 723; Mar- 
phe v. McNeal, 114 Ga. 622, 40 SE 


{a] .Time for motion.—A motion 


eaike Cas. No. 17,109, 4 Cranch C. C. 

[b] Where the statute is not fol- 
lowed in attempting to obtain pro- 
duction of a document, a failure to 
produce pursuant to a notice merely 
authorizes the introduction of sec- 
ondary evidence. Sherrill v. Mer- 
chants’ etc., Trust, ete. Bank, 195 
Ala. 6175, 5.70 +S-%23. 

[c] Where it is demanded of a 
witness, instead of the parties to the 
suit, to produce a writing in evi- 
dence, such parties are not placed in 
default by its nonproduction. Hull 
v. Seattle, etc., R. Co., 60 Wash. 162, 
110 P 804. 
goes See Dismissal and Nonsuit § 


66. Iasigi v. Brown, 12 F. Cas. No. 
6,993, 1 Curt. 401; Merchants’ Nat. 
Bank y. Boston State Nat. Bank, 17 
F. Cas. No. 9,448, 3 Cliff. 201; Goss 
v. Weiman, 5 Ala. A. 404, 59 S 364; 
Stiger v. Monroe, 97 Ga. 479, 25 SE 
478; Wright v. Crane, 13 Serge. & R. 
(Pa.) 447; Long v. Miller, 17 Pa. 
Dist. 578. 

67. Gottlieb-Knox-Amiss Ins. Agen- 
cy; -v.) Henry! Gohn,». Jr: Gos) L285 dar 
697, 55 S 21; Murison v. Butler, 18 
La. Ann. 197. 

{a] What facts assumed.—Noth- 
ing can be taken for confessed except 
the facts specifically stated in the 
moving papers; and where no facts 
were stated therein a. judgment 
founded solely upon nonprouduction of 
the documents is rendered without 
evidence. Gottlieb-Knox-Amiss Ins. 
Agency, v.. Henry Cohn, Jr. Co., 128 
Las, 6975.55 oS 27, 

68. Rankin vy. Northern Assur. Co., 
98 Nebr. 172, 152 NW 324.+ 


69. Silvers v..Junction R. Co., 17 
Ind. 142. 
70. Rylee v. Statham Bank, 7 Ga. 


A, 489, 67 SE 383; Boynton y. Boyn- 
ton, 16 AbbPr (N. Y.) 87, 25 HowPr 
490 [aff 41 N. Y. 619]. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1202141204] 


production of books and papers belonging to or in 
possession of a stranger, as well as those belong- 
ing to or in possession of a party.” 

G. Determination as to Admissibil- 
The admissibility of docu- 
mentary evidence, as in the ease of evidence in 
general, is a question for the trial court to be deter- 
mined from the circumstances of the particular 
A party who objects to the admission of 
such evidence must disclose the basis of his objec- 
tions before the question of admissibility is deter- 
mined,** and it has been held that objections as to 
matters which do not appear on the face of the 
instrument but.would have to be proved by ex- 
traneous evidence should be overruled.” 


[§ 1203] 
ity *?—1. In General. 


ease. 


there is a discrepancy between the 


paper in an offer thereof as evidence and the paper 
itself, the question of admissibility must be deter- 
mined from the paper rather than from the offer.’® 


It is the province of the court to 


liminary questions of fact, however intricate the 


solution, which may be necessary 


71. Iowa lh. & T. Co. v. Polk County: 
Dist. Ct., 149 Iowa 66, 127 NW 1114. 

72. Photographs see supra § 1125. 

73. U. S.—Pittston First Nat. 
Bank v. Hoggson, 242 Fed. 261, 155 
CCA 101; Beach Front Hotel Co. v. 
Sooy, 210 Fed. 265, 127 CCA 83 [aff 
197 Fed. 881; 118 CCA 579]; Beal- 
mear v. Hutchins, 148 Fed. 545, 78 
CCA 2381 [rev 134 Fed. 257]: 

Conn.—Wilcox v. Downing, 88 
Conn, 368, 91 A 262; Temple v. Gil- 
bert, 86 Conn. 335, 85 A 380. 

Fla.—Stewart v. Stewart, 62 Fla. 
388, 56 S 413; Dunbar v. Wright, 20 
Fla. 446; Robinson v. Dibble, 17 Fla. 
457. 

Ga.—Haithcoeck v. Sargent, 145 Ga. 
84, 88 SE 550; Patton v. Lafayette 
Bank, 124 Ga. 965, 53 SE 664, 5 LRA 
NS 592, 4 AnnCas 6389. ; 

Iowa.—Nolte v. Chicago, etc. R. 
Co., 165 Iowa 721, 147 NW 192; Lane- 
Moore Lumber Co. vy. Storm Lake, 
151 Towa 130, 1830 NW 924. 

Ky.—Ligon v. Allen, 157 Ky. 101, 
162 SW 536, 51 LRANS 842; Barret 


v. Godshaw, 12 Bush 592; Carrico 
v. McGee, 1 Dana 5. 

Mass.—Doyle v. Singer Sewing 
Mach. “Co.''220)Masss' 327 10r NE 


949; Eldredge v. Mitchell, 214 Mass. 
480, 102 NE 69; Blair v. Pelham, 
118 Mass. 420; Gorton v. Hadsell, 9 
Cush. 508; Cogswell .v. Dolliver, 2 
Mass. (217, 3° AmD 45. 

Mich.—Koehler v. Abey, 168 Mich. 
Uses eNO ae. 

Minn.—Jarecki Mfg. Co. v. Ryan, 
114 Minn. 38, 129 NW 1055, 130 NW 
948; American Bridge Co. v. Hon- 
stain, 113 Minn. 16, 128 NW 1014; 
Strasser v. Stabeck, 112 Minn. 90, 
127 NW 3884; O. N. Bull Remedy Co. 
v, Clark, 109 Minn. 396, 124 NW 
20; Strand v. Great Northern R. Co., 
101 Minn. 85, 111 NW 958, 112 NW 
987. 

Miss.—Moody v. Roberts, 41 Miss. 


74. 

N. Y.—Friedberg v. Haffen, 162 
VApp. Dival7 a palZeeN YS se 

N,. C.—Echerd v. Viele, 164 N. C. 
122, 80 SE 408. 

N. D.—wWyldes v. Patterson, 31 


N. D. 282, 153 NW 630. 

Or.—Parker v. C. A. Smith Lum- 
ber etc., Co., 70 Or. 41, 138 P 1061. 

Porto Rico.—Siaca v. Brunet, 13 
Porto Rico 1538. 

Vt.—Hassam v. J. E. Safford Lum- 
ber Co., 82 Vt. 444, 74 A 197. 

Wash.—Clark vy. Eltinge, 38 Wash. 
376, 80 P 556, 107 AmSR 858. _ 

{a] “Upon the trial of the issue 
of forgery, authorized to be made 
under section 3628 of the Civil Code 
of 1895, when a registered deed is 
offered in evidence, nothing is_ in- 
volved except the factum of the deed 
assailed; and, when the uncontra- 


, 


EVIDENCE 
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determine the admissibility of the documents,’? and | 
its decision is conclusive unless it saves the ques- 


tion for revision, or counsel bring up the question 


When 
description of a 


decide any pre- 
instructions.®2 
to enable it to 


dicted evidence shows that the deed 
was executed, a finding that it was 
a forgery iS unauthorized, notwith- 
standing there may be evidence tend- 
ing to show that the grantee had, 
by his conduct and sayings, estopped 
himself from asserting title under 
the deed, aS against certain per- 
sons.” Smith vy. Stone, 127 Ga. 483, 
56 SE 640. 

[b] When conrt without discre- 
tion to exclude.—The court has no 
discretion to refuse to admit a mem- 
orandum which a witness swears to 
have been correct when made, and 
still to be so, to aid the jury in recol- 
lecting his testimony, he having tes- 
tified from independent recollection 
to the correctness of each item there- 
in. Foster v. Smith, 104 Ala. 248, 

61. 


[ce] A referee taking testimony 
must decide in the first instance 
what are books of original entry, 
and what evidence is reasonably 
available to a party offering the 
same, to prove entries therein. Sea- 


board Air Line R. Co. v. Railroad 
Comrs; 86) “Sa5C) 915 667, SE -1069, 
138 AmSR 1028. 

74, Manuel v. Flynn, 5 Cal. A. 
319. DOP e463. 

[a] Alteration of instrument.— 


The proper time for a party, object- 
ing to the admission in evidence of 
a written instrument offered by the 
adverse party on the ground that the 
same has been altered, to offer his 
evidence in support of his conten- 
tion, is when the question of the ad- 
mission of the instrument is before 
the court for determination. Manual 
Vee hymns 5 Gale Ac 309) 90m R463. 

75. Thomas v. Williamson, 51 Fla. 
332, 40 S 831. But compare Manuel 
v. Flynn, 5 Cal A. 319, 90 P 463 (set 
out supra note 74). 

76. Hammond v. O’Hara, 2 Harr. 
& G. (Md.) 111. To same effect 
Keedy v. Newcomer, 1 Md. 241. 

77.) Carrico » vx; MeGee, + 1-- Dana 
(Ky.) 5; Gorton v. Hadsell, 9 Cush. 


(Mass.) 508; Koehler v. Abey, 168 
Mich. 118, 13883 NW 923; Walker v. 
Skliris, 34 Utah 353, 98 P 114. 

78. Gorton v. Hadsell, 9 Cush. 
(Mass.) 508. 

79. Southern Kansas R. Co. v. 
Barnes; | (lex, .Giv. A.) 173 SW . 880; 

30. Max Ams —Mach, ,Co. Vv: 


Bridgeport Lodge No. 30 I. A. M., 92 
Conn. 297, 102 A 706 (order signed 
with rubber stamp). 

81. Butterworth v. Cathcart, 168 
Ala. 262, 52 S 896; Bentley v. McCall, 
119 Ga. 530, 46 SE 645. 

[a] Document excluded notwith- 
standing genuineness of signature.— 
The supreme. court will not under- 
take to say that a paper not before 
them purporting to be a receipt may 


on a bill of exceptions which contains a statement 
of the evidence.7§ 
erly received under the evidence when offered, the 
fact that subsequent evidence attacks the identity 
and genuineness thereof does not affect the ruling.’® 

[§ 1204] 2. Proof of Execution and Identity. 
Where the question is as to the sufficiency of the 
proof of the execution of a document, the rule has 
been laid down that the party offering it is only 
required to make out a prima facie case to render it 
admissible ;°° if the evidence wholly fails to show 
the execution of the instrument the court should 
reject it,§4 but if there is a reasonable probability, 
established that the paper is what it purports to 
be, the question then becomes one for the jury, and 
the paper ought to go before them, with the evi- 
dence impeaching its genuineness, and with proper 
The admission of the instrument 
on this preliminary proof of its execution does not 


Where a writing has been prop- 


not bear marks or evidence on its! 
face conclusive to show that it is not 
a genuine receipt, although the sig- 
nature attached to it may be in the. 
handwriting of him whose receipt it : 
purports to be. Aday v. Echols, 18 
Ala. 353, 52 AmD 225. ; 

g2. Ala.—Louisville, etc., R. Co. v. 
Price, 159 Ala. 213, 48 S. 814; Bur- 
gin v. Marx, 158 Ala. 638, 48 S 348. 

Ga.—Fay v. Burton, 147 Ga. 648, 
95 SEH. 224 [eit Cyc]; Granniss. v. 
Irvin, 39 Ga. 22; W. H. Howard Piano 
Co. v. Glover, 7 Ga. A. 548, 67 SE 277. 

Ky.—Everidge v. Martin, 164 Ky. 
497, 175 SW 1004. : d 

Md.—State v. Trimble, 104 Md. 317, 
64 A 1026. ; : 

Minn.—L. Lamb Lumber Co. vy. 
Benson, 90 Minn, 403, 97 NW 143. 

Mo.—Flournoy v. Warden, 17 Mo. 
435; Hicks v. Chouteau, 12 Mo. 341. 

Nebr.—Cedar Rapids , First’. Nat. 
Bank vy. Hrickson, 20 Nebr. 580, 31 
NW 387; Skow v. Locks, 3 Nebr. 
CUnoti): 76,5. 919 INIW. 204; 

N. H.—Lawrance v. Tennant, 64 
N. H. 532, 15 A 543; Gibson v. Poor, 
21 N. H. 440, 53 AmD 216. 

Pa.—Pitt Tp. v. Leech, 12, Pa. 33; 
Stewart v. Gleason, 23 Pa. Super. 
Bae Duffy v. Duffy, 20 Pa. Super. 


Pasture, .Co. sey. 
448; Jackson v. 
61 'Texs Civ... ANweL, 
Henderson v. Louisi- 
61 Tex. Civ. 


Baillie, 


Tex.—Beumont 
Preston, 65 Tex. 
Nona Mills Co., 
128 SW 928; 
ana, ete., Lumber Co., 
A. 136, 128 SW 671. 

Wash.—Kauffman  v. 
Wash. 248, 89 P 548. 

W. Va.—Di Bacco v. Benedetto, §2 
W. Va. 84, 95 SE 601. 

[a] On the plea of non est fac- 
tum, if there is any evidence; -how- 
ever slight, tending to prove the for- 
mal execution of the instrument, it 
is sufficient to entitle the instrument 
to go to the jury. Grady v. Ameri- 
can Cent. Ins. Co., 60 Mo. 116; Berks, 
ete., Turnp. Road Co. v. Myers, 6 
Serge, & R. (Pa.).12, 9 AmD 402. 

[b] Attack for forgery.—Where 
certain transfers of land certificates 
were attacked as forgeries, the fact 
that the transferor could not write 
his name and that the transfers are 
signed with his name was not con- 
clusive evidence of forgery, since a 
man may direct another to sign his 
name, or hold the pen while another 
writes it for him. Ward v. Cam- 
eron, (Tex. Civ. A.) 76 SW. 240. 

[ec] Ancient documents. — (1) 
“When an instrument purporting to 
be an ancient one is attacked, and 
the question of its genuineness is 
made an issue by the testimony, the 
question, under proper instructions, 
should be submitted to the jury for 
its determination,” McCelvey v. 
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relieve the party of the burden of proving to the 
jury its due and valid execution,®* and questions as 
to its genuineness, the weight to be accorded to it, 
Where a witness 
is examined as to the identity of documents pro- 
posed to be offered in evidence the opposite party 
is entitled to inspect such document and to cross- 
examine the witness in relation thereto.*5 
and Effect °°—1. 
A statute providing for the 
publication of legislative journals and that the 
journals so published ‘‘shall be taken and held as 
prima facie evidence of the original records’’ 
ries a necessary implication that the published 
journals are prima facie evidence only of the rec- 
ords as made, and not conclusive, and that the pre- 
sumption of their accuracy may be overcome by any 
other competent and satisfactory proof.*® 

[§ 1206] 2. Judicial Records—a. In General. 
It is well established as a general rule that a ju- 
dicial record imports absolute verity, and hence 


and the like, are for the jury.** 


[§ 1205] H. Conclusiveness 
Legislative Journals.*’ 


Cryer, 8 Tex. Civ. A. 437, 441, 28 
sw 691. (2) A letter written on 
a title bond by mistake is not such 
a blemish as to prevent its admis- 
sion without proof of execution when 
more than thirty years old. Ever- 
idge v. Martin, 164 Ky. 497, 175 SW 
1004. See also supra §§ 1164— 1186. 

[ad] Writings properly admitted. 
—Western Union Tel. Co. v. North- 
cutt, 158 Ala. 539, 48 S 453, 132 Am 
SR 38; L. Lamb Lumber Co. v. Ben- 
son, 90 Minn. 403, 97 NW 143; Bur- 
riss v. Missouri Pac. R. Co., 105 Mo. 
A. 659, 78 SW 1042; Kauffman v. 
Baillie, 46 Wash. 248, 89 P 548. 

fe] Determination as to which of 
two copies is true copy.—Where two 
papers were produced, not alike, but 
both purporting to be copies of the 
same patent, it was held to be a 
question of fact for the jury which 


of them was the true copy. Mc- 
Gowan y. Crooks, 5 Dana (Ky.) 
65. : 

83. Jordan v. State, 52 Ala. 188; 


Scott v. Delany, 87 Ill. 146; Ross v. 
Gould, 5 Me. 204; Bogle v. Sullivan, 
1 Gait (> Via.) 56d 


84. Ala.—Western Union Tel. Co. 
v. Northcutt, 158 Ala. 539, 48 S 
553, .1382 AmSR 38; Campbell ' v. 
Bates, 143 Ala, 338, 39 S 144. 


Ark.—Harrelson v. Eureka Springs 
Electric Co., 121 Ark. 269, 181 SW 


922: Barham v. Delight Bank, 94 
ves 158, 126 SW 394, 27 LRANS 


Ga.—Daugharty v. Drawdy, 134 Ga. 
650, 68 SE 472; W. H. Howard Piano 
Co. v. Glover, 7 Ga. A. 548. 67 SH 
277. 

Mich.—Howell v. Smith, 108 Mich. 
3650, 66 NW 218. 

Pa.—Escher vy. Southwark Mills 
Co., 221 Pa. 180, 70 A’ 714: 

Téx.—Robertson Vv. Talmadge, 
(Civ. A.) 174 SW 627; Woodward v. 
Keck, (Civ. A.) 97 SW 852. 

[a] Ancient document.—There is 
no presumption of genuineness of a 
deed from its admission as an an- 
cient document, and the jury may 
look to all the evidence tending to 
prove or disprove any fact neces- 
sary to be shown to and considered 
by the trial judge in determining 
whether the instrument should be ad- 
mitted, and, even if they find that 
it is an ancient document, they are 
not bound to find that it is genuine, 
especially if there is evidence to the 
contrary. West v. Houston Oil Co;, 
56 Tex. Civ. A. 341, 120 SW 228. 

[b] Attack on instrument as 
forgery.—Under statute in Georgia 
it is held that, although a _ paper, 
upon testimony tending to prove its 
execution, has been admitted in evi- 
dence without objection—the same, 
however, not being the foundation of 


EVIDENCE 


_ relates.®® 


car- 


[§ 1207] b. 


not appear that 


the action—the opposite party may 
nevertheless attack its genuineness 
and introduce evidence tending to 
show that the signature is a forgery. 
Anderson vy. Cuthbert, 103 Ga. 767, 
30 SH 244. 

85. De Witt v. Prescott, 51 Mich. 
298, 16 NW 656. 

86. Superiority of written evi- 
dence over oral evidence generally 
see infra § 1782. 

87. As evidence of statute gen- 
erally see Statutes [36 Cyc 1249]. 

88. Portland Gold Min. Co. v. 
Duke, 191 Fed. 692, 113 CCA 316. 

89. U. S.— Virginia, ete., Coal Co. 
v. Charles, 251 Fed. 83; Blue Moun- 
tain) Tron; -ete.)7 Coe vi Rortner, : 1134 
Fed. 57, 65 CCA 295 [certiorari den 
rae S. 636, 25 SCt 793, 49 L. ed. 

Ala.—Louisville, ete, R. Co. v. 
Perkins, 152 Ala. 133, 44 S 602; Ex p. 
Rice, 102 Ala. 671, 15 S 450. 

Ark.—McCoy v. State, 22 Ark, 308. 


Colo.—Grimes v. Greenblatt, 47 
penis 496, 107 P 1144,—-19'° AnnCas 
Conn.—Douglass v. Wickwire, 19 


Conn. 489. 
Pas ade eek v. State, 50 Fla. 82, 


39°"S 

Til.—Consolidatel Coal Co. v. 
Schaefer, 1385 Ill. 210, 25 NE .788; 
Reddish v. Shaw, 111 Ill. A. 387; 


Weigley v. Matson, 24 Ill. A. 178 [aff 
125 Ill. 64, 16 NE 881, 8 AmSR 335]. 


Ind.—Atkinson Vi Maris, 40 Ind. A. 
718, 81 NE 745. 
Iowa.—Maynes_ v. Brockway, 55 


Iowa 457, 8 NW 317; Farley v. Budd, 
14 Iowa 289. 
Ky.—Carpenter v. Julian, 180 Ky. 


580, 2083 SW 323; Stevenson v. Flour- 


noy, 89 Ky. 561, 13 SW 210, 11 KyL 
Me.—Davis v. Smith, 79 Me. 351, 
10 A 55. 


Mass.—Warburton vy. Gourse, 193 
Mass. 203, 79 NE 270. 

Mich.—Hinchman vy. Spaulding, 137 
Mich. 655. 100 NW 901; Hodges v. 
Bagg, 81 Mich. 243, 45 NW 841. 

Mo.—York v. Stigall, 204 Mo. 407, 
102 SW 987; Johnston v. Kerkhoff, 
85 Mo. 291; Latrielle v. Dorleque, 35 
me 233; Weber v. Schmeisser, 7 Mo. 

Nebr.—State v. Hopewell, 35 Nebr. 
822, 53 NW 990. 

N. H.—King v. Chase, 15 N. H. 9, 
41 AmD 675. 

N. J.—Kline v. Cutter, 34 N. J. 
Eq. 329 [rev on other grounds 35 N. 
J. Eq. 5341. 

N. Y.—Kip v. Brigham, 7 Johns. 
168; Dows v. McMichael, 6 Paige 139. 

N. C.—Stancill v. James, 126 N. C. 
190, 35 SE 245; Henry v. Hilliard, 120 
N. C. 479, 27 SE 130: Spencer v. 
Credle, 102 N. C. 68, 8-SE 901; Gallo- 


[§§ 1204-1207 


is conclusive concerning the matters to which it 
But in order to make a judgment or de- 
cree, without any other portion of the record, com- 
petent and sufficient evidence of a fact, it must 
satisfactorily establish the fact which it is offered 
to prove,®® and it has been held that a final decree, 
in the absence of the record of the cause to which 
the decree related, was without evidential force.*! 
The record of a prior action introduced to show the 
determination. thereof is not proof of the facts tes- 
tified to by the witnesses, although the testimony is 
included in the record.®? 

A mere statement or certificate of a judge as to 
proceedings before him does not, like a judicial 
record, import verity.°? 


Inferences from Record. The full 


record of a probate court wherein it appears that 
certain persons were named as executors, and ac- 
cepted the trust, and qualified, is prima facie eyi- 
dence that they are still executors, where it does 


the estate has been fully settled,®* 


way v. McKeithen, 27 N. C. 12, 42 
AmD 153; Jones vy. Judkins, 20 N. C. 


-591, 34 AmD 302. 


N. D.—Clendening v. Red River 
Valley Nat. Bank; 12.N. D. 51, 9 
NW 901. 

Okl.—Boynton v. Crockett, 12 Okl. 
57,169 "P+ 869. 

Or.—Goodnough Mercantile Co. v. 
Galloway, 48 Or. 239, 84 P 1049. 

Tenn.—Murfree v. Carmack, 4 
Yerg. 270, 26 AmD 232. 

Tex.—Davis v. Ragland, 42 Tex. 
Civ. A. 400, 93 SW 1099. 

Vt.—Currier v. Richardson, 63 Vt. 
61%, 22 As625. » 

W. Va.—Honesdale Shoe Co. v. 
Monteomenys 56 W. Va. 397, 49 SH 
panes Blasenicks Ws Juucas; i Eisp: 
44, 

[a] Docket entries.—(1) Where 
the clerk’s or the court’s docket is 
treated as the record, before the ex- 
tended record is made up, the same 
rules of presumed verity apply to it 
as to the record proper. Leathers v. 
Cooley, 49 Me. 337; Warburton vy. 
Gourse, 193 Mass. 203, 79 NE 270; 
Read v. Sutton, 2 Cush. (Mass.) 115; 
Jester v. Spurgeon, 27 Mo. A. 477. 
(2) The entries in the docket of a 
police judge made by himself or un- 
der his direction are conclusive evi- 
dence in an action against him for 
taking excessive fees. Downey v. 
Coykendall, 89 Nebr. 21, 130 NW 
983. (8) The docket or record of a 
complaint for burglary and larceny 
and {ts dismissal, made the basis of 
a suit for malicious prosecution, is, 
on its introduction in evidence, pre- 
sumed to be correct and prima facie 
evidence of the recitals therein con- 


tained. Grimes v. Greenblatt, 47 
Gole: 495, 107 P 1111, 19 AnnCas 
[b] Recitals in a decree are at 


least prima facie evidence of the 
facts recited. Koons y. Bryson, 69 
Hed, 297) 1emEG Ao ons 

fc] An entry in the register of 
actions is of itself no evidence that 
the proceeding has been tried. State 
vy Baldwin, 62 Minn. 518, 65 NW 
Conclusiveness of judgments gen- 
etre see Judgmenis [23 Cyc 
90. Krebs v. Welch, 111 Va. 432, 
SE 346. 
91. In re Acker, 70 N. J. Eq. 669, 
62 A 556 (on issue as to antagon- 
ism between person named in will 
as executor and legatees). 

92. Hilliker v. Rueger, 219 N. Y. 
334. 114 NE 391. 

93. In re Veler, 249 Fed. 633, 161 
CCA (543, 

94. Billings v. McKenzie, 87 Conn. 
617, 89 A 344. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1207-1209] 


it being presumed that the probate records disclose 
all that has occurred respecting the settlement of 


estates.® 
[§ 1208] c. 


Record by Another. It has been 


cital in one part of a judgment record may be either 
aided or impeached by a recital in another part,?® 
but it is also laid down that the judgment or decree 
of a court controls the written opinion, and if they 
are at variance, the former determines the rights 


of the parties.°7 


[§ 1209] 3. Official Records and Documents. 
While it has been held that public records other 
than judicial or legislative are conclusive of the 
facts stated therein,®® the more generally accepted 
view is that such records and documents, while 
prima facie evidence of the facts stated,®® are not 
It has been said that they are equal 
to ordinary testimony given under the obligation 
of an oath,? and in relation to remote events they 
are more satisfactory than the recollection of wit- 
nesses,? and when they are shown to have been 
made in the ordinary course of duty, they are, in 


conclusive. 


95. Billings v. McKenzie, 87 Conn. 
617, 89 A 344. 

96. Cloud v. Pierce City, 86 Mo. 
ye Jester v. Spurgeon, 27 Mo. A. 
Tia 

97. Goodenow v. Litchfield, 59 


Iowa 226, 9 NW 107, 13 NW 86. 

98. Allen v. McKay, 139 Cal. 94, 
72 P 713; De Gentile v. White Castle 
Lumber, etce., Co., 130 La. 705, 58 
S 517; Sawyer v. Manchester, etc., R. 
Co., 62 N. H. 1385, 18 AmSR 541; 
Pierce v. Wright, 45 HowPr (N. Y.) 
1 


[a] Illustration. — The record 
made by the clerk of a town meeting 
is conclusive of the facts therein 
stated, not only upon the town, but 
upon all the world, so long as it 
Stands as the record. Its accuracy 
eannot be drawn in question col- 
laterally. It can be contradicted or 
impeached only in proceedings insti- 
tuted directly for the purpose and 
to the end that it may be corrected. 
Sawyer v. Manchester, etc., R. Co., 
62 N. H. 135, 13 AmSR 541. 

{b] The essential attribute of a 
record is verity. Bell v. Pike, 53 
ING Eee A732 

{e] A succession record of an- 
cient date, filed more than forty years 
ago by the widow of deceased and 
mother of their children, will be 
given full force, in the absence of 
proof of error or fraud. De Gentile 
v. White Castle Lumber, etc., Co., 
yh aA. S105, “58 1S ToL 7. 

U. S.—Bruce v. U. S., 17 How. 
437° 15 L. ed. 129; Virginia, vete., Coal 
Co. v. Charles, 251 Fed. EI LOS ie 
Eggleston, 25 F. Cas. No. 15,027, 4 
Sawy. 199: U. S. v. Harrill, 26 F. 
Cas. No. 15,310, McAll. 


243. 
Ala.—Holmes v. State, 108 Ala. 
24, 18 S 529. 
‘Ark.—Missouri Pac. R. Co. v. 


Tillar Waterworks Impr. Dist. No. 1, 
134 (Ark. 315,203. SW 696+ Over- 
street v. Conway Countv Levee Dist. 
No. 1, 80 Ark. 462, 97 SW 676; Jones- 
boro, etc., R. Co. v. St. Francis Levee 
Dist:;) 80 Ark? *3t6) 97°SW 281. 

Cal.—Peo. v. Fairfield, 90 Cal. 186, 
27 P 199; San Francisco Bd. of Edu- 
cation v. Donahue, 53 Cal. 190; Peo. 
v. Bircham, 12 Cal. 50. 

Tl1l.—Pike v. Peo., 84 Ill. 80; Clapp 
v. Herdman, 25 ill. A. ; Mer- 


chants’ Nav. Co. v. Amsden, 25 Tl. 
A. 307; Lowe v. Aroma, 21 Ill. A. 
598. 


JIowa.—Daniels v. Newbold, 125 
Iowa 193, 100 NW 1119. 

Kan.—Rizer v. Callen, 27 Kan. 339. 

Ky.—Stratton v. Syck, 182 Ky. 78, 
206 SW 160; Mason v. Fuson, 171 
Ky; 114) 186. SW 891 [reh den 171 
Ky. 472. 488 SW 464]. 

45 La.,. 


La.—Short’s Suce., Ann, 


Aiding or Impeaching One Part of 


EVIDENCE 
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the absence of any evidence that they have been 
tampered with, entitled to very great weight.*| But 


it has also been said that a pamphlet or other docu- 


held that a re- 


ment purporting to have been issued by the govern- 
ment, or under the authority of some department of 
the government, has no more weight as evidence and 
carries upon its face no stamp of greater authen- 
ticity or verity than documents issued by any other 
authority,® and a printed report containing a copy 
of an order found in a memorandum book of the 


office making such report has been held not evidence 


true.® 


1485, 14 S 184. 

Me.—Durham’s App., 117 Me. 131, 
103 A 9; Leavitt v. Somerville, 105 
Me. 517, 75 A 54; Goodrich v. Senate, 
92 Me. 248, 42 A’ 409. 

Mass.—Shamlian v. Equitable Ace. 
Co., 226 Mass. 67, 115 NE 46; Thayer 
v. Stearns, 1 Pick. 109. 

Mich.—Bromberg v. North Ameri- 
can L. Ins. Co., 192 Mich: 148, 158 
NW 141; Chippewa County v. Ben- 
nett, 185 Mich. 544, 152 NW 229, 153 
NW 814; Covell vy. Fife Lake, 179 
Mich. 151, 146 NW. 309 

Miss.—State v. Oliver, (CSNIGISSES a 
27. S 988. 

Mo.—Finer v. Nichols, 122 Mo. A. 
497, 99 SW 808; St. Louis Gas Light 
Corove St. WouIs, 11 Mo. eAcmoom [att 


84 Mo. 202]. 
Nebr.—Clarke v. Williams, 29 Nebr. 
691, 46 NW 82. 


N. H.—Hampstead v. Plaistow, 49 
N. H. 84; Seavey v. Seavey, 37 N. H. 
125; Blake v. Sturtevant, 12 N. H. 


567. 
N. C.—Davenport v. McKee, 98 N. 
C. 500, 4 SH 545. 


Wash.—Chrast v. O’Connor, 41 
Wash. 360, 83 P 238. 

Wis.—Roehrborn v. Schmidt, 16 
Wis. 519. 

B. C.—Rex v. The Despatch, 22 B. 
Cohan 28 DomLR 42, 34 WestLR 
12 

[a] The best evidence.—On an is- 


sue as to what was intended to be 
done in highway proceedings, some 
of the oral testimony conflicting with 
the official record of the proceedings, 
the court had the right to fall back 
on the full and accurate record of 
what was plainly done as the best 


evidence of what was_ intended. 
Brack v. Ochs, 80 Kan, 433, 102 P 
479. 

[b] Poll books.—Under Pub. 


Acts (1907) No. 321, providing for 
the rejection of liquor dealers’ bonds 
in case of a protest by a majority of 
the voters of a township village, 
prima facie proof that those signing 
a petition of protest were electors 
may be made by the _ poll book. 
Covell v. Fife Lake, 179 Mich. 151, 
146 NW 309. 

[c] The Official books of the 
county treasurer are presumed to 
show the correct amount due from 
that officer to the county at all times. 
Chippewa. County v. Bennett, 185 
henge 544, 152 NW 229, 153 NW 

1. Ala.—Walling v. Morgan Coun- 
ty, 126 Ala. 326, 28 S 483. 
-Ill.—Harney v. Chicago. Sanitary 
Dist., 260 Tll. 54, 102 NE 1070. 

Towa.—Daniels v. Newbold, 125 
Towa 193, 100 NW 1119. 


Kan.—Morgan v.’New York Ameri-: 


that the order had been made or that the entry was 
As official records and documents vary c¢on- 
siderably in their solemnity and dignity of character 
it is probable that the decision of a court in any 
particular case on the question of conclusiveness 
may be governed to some extent by the character of 
the particular record under consideration. 
would explain the difference between the views 
which have been announced upon the subject. 

Official certificates are prima facie, but not con- 
elusive, evidence of the facts stated.’ 

Records of sister state. 


This 


It has been said that 
ore Surety Co., 103 Kan. 491, 175 P 


Me.—Rockport v. Rockland, 109 

e.° 512, 84 A 1077; Goodrich. v. 
Senate, 92 Me. 248, 42 A 409. Has 

Mich.—Thurstin v. Luce, 61 Mich. 
292, 28 NW 103. 

Miss.—State v. Oliver, 78 Miss. 5, 
27 S 988. 

Mo.—Levels v. St. Louis, ete, R. 
Co., 196 Mo, 606, 94° SW 12753) Sts 
Louis Gas Light Co. v.. St. Louis, 11 
Mo. A. 55 [aff 84 Mo. 202]. 
as H.—Wakefield v. Alton, 3 N. H. 

N. C.—Cheatham v. Young, 113 N. 
C. 161, 18 SE 92, 37 AmSR 617. 

Wash. —Armstrong Vv. Modern 
Woodmen of America, 178 P 1; Phil- 


ea v. Welts,. 40 Wash. 501, 82.-P 
437. 
[a] The book of selectmen, con- 


taining the invoice of the inhabitants 
of a town, and the sums carried ‘out 
against their names, is not conclu- 
sive evidence of the assessment of 
a particular individual, but is sub- 
ject to alterations and correction, 
by the selectmen, until recorded in 
the town book, or left with the town 


clerk for paees purpose. Wakefield 
v. Alton, 3 N. 37 
[b] Census. Behe presumption 


arising from the federal census may 
be‘ overcome by an actual enumera- 
tion of the inhabitants of a town or 
village. Menasha Wooden Ware Co. 
v. Winter, 159 Wis. 437, 150 NW 


526. 

matey State v. Willoughby, (Del.) 102 
A 

3. Barker v. Fogg, 34 Me. 392. 

4. Costello v. Cunningham, 19 
Ariz.) (512¢51.72.P\, 664:5 Dhurstini sv. 
Luce, 61 Mich. 292, 28 NW 103. 

[a] Very high grade of evidence. 
—Costello v. Cunningham, 19 Ariz. 


512, 172 P. 664. 
5. Missouri, ete., R. Co. v. Dale 
Co., (Tex. Civ. A.) 


Bros. Land, ete., 
179 SW 935. 

6. Koehler vy. Abey, 168 Mich, 113, 
re NW 923. 
166 Fed. 


104 92 CCA 88. 

Cal.—Sherwood v. Wallin, 154 Cal. 
Mad aeoo wie LOA 

Tll.—Brittin v. McClelland, 156 Il, 


As wel b Ss 
Nebr.—Smith v. Woodward, 94 
Nebr. 298, 148 NW 196. 
Porto Rico.—Camacho .v. Balas- 
quide, 19 Porto Rico 564. 


Tex.—Abee v. Bargas, 45 Tex. Civ. 
A. 2438, 100 SW 191. 

{a] Mlustration.—The official cer- 
tificate of the recorder of the general 
land office showing the selection of 
certain land by the state, approved 
by. the secretary of the treasury, is 
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a court, in admitting in evidence duly authenticated 
copies of the records of a sister state, cannot give 
to the records the force and effect accorded to them 
by the laws of the sister state, unless the laws are 
proved, as the court cannot judicially know the legal 
effect of the records in the sister state.’ 

[§ 1210] 4. Private Writings Generally. Pri- 


evidence that the selection by the 
surveyor of state school lands was 
approved by the secretary of the 
treasury, and is equivalent to proof 
of.a selection by him as required by 
Act Congr. May 20, 1826 (4 U. S. 
Stepateduny Lie. 483,48 250 Black wv. 
. Chicago, -etc., R. Co., 237 Ill. 500, 86 
NE 1065. 

{b] Not to be impeached by mere 
inference.—The certificate of the 
clerk of a foreign court in which a 
judgment sued on was_ recovered, 
that the record is complete, must be 
presumed to be correct, and cannot 
be impeached by a mere inference 
that some portion of the transcript, 
not shown 1o be a necessary part of 
the record, is absent. Light v. Reed, 
234 Ill. 626, 85 NE 282 [aff 138 Ill. 
Ag, 6117. 

8 Newsom v. Langford, (Tex. 
Civ. A.) 174 SW_ 10386. 

9. Kitman v. Chicago, etc., R. Co., 
113 Minn. 350, 129 NW 844; McElvain 
vy. St. Louis, etc., R. Co., 151 Mo. A. 
126, 1381 SW 736; Glenn v. Glenn, 84 
Wash. 215, 146 P 619; Hirschberg v. 
Bacher, 159 Wis. 207, 149 NW 383. 

[a] he jury cannot disregard or 
fail to give due weight to written 
evidence on the same issues as to 
which oral evidence has been given. 
Susquehanna Silk Mills v. Jacobson, 
185 App. Div. 3878, 173 NYS 271. 

[b] When entitled to little 
weight.—A letter of the then owner 
of the legal title to land, written 
twenty-six years before in pencil 
upon coarse brown paper, on which 

it appeared that some words had 
_been retraced and some figures re- 
written, was of little, if any, value 
as evidence. Tillson v. Holloway, 
94° Nebr. 635,'143 NW _ 939. 

10. Green v. Camp, 61 Fla. 256, 54 
S 363 (abstracts of title and evi- 
dence of records being more meager 
in their exhibits than would be full 
copies of the origirals, a greater pre- 
sumption must obtain from what 
they do exhibit; and where an ab- 
stract of title introduced in evi- 
dence ‘shows that there was of record 
a deed from S as special master in 
chancery in a foreclosure proceed- 
ing to C, that such deed conveyed 
the property in question, that it was 
attested in the presence of two sub- 
scribing witnesses and duly ac- 
knowledged for record, but that the 
record thereof exhibited no seal, the 
presumption must be indulged that 
the attestation was in the usual 
yorm; and from the _ attestation 
clause reciting that the decd was 
signed, sealed, and delivered in the 
presence of the subscribing witness- 
es, the further presumption must be 
indulged that the original deed had 
a seal, although the record thereof 
did not exhibit one). 

11. Johnson v. Jarvis, 223 Fed. 
756, 139 CCA 286 [aff 208 Wed. 353]; 

- Jarvis v. Johnson, 208 Fed. 353 [aft 
223 Fed. 756]; Lanier v.,Hebard, 123 
Ga. 626, 51 SE 632. 

[a] Recital of seal.—In case of 
an ancient deed which is not pro- 
duced but is proved from the record 
and which fails to show that it, was 
sealed, a presumption that it was 
sealed arises from a recital therein 
to that effect. Hopkins v. Empire 
Lumber Co., 162 N. C. 533, 78 SH 286. 

{b] Recital held not evidential.— 
A recital in a deed by the trustees of 
the Illinois and Michigan Canal that 
the lands conveyed were “part of the 
lands granted by the United States 
by act of March 2, 1827, c. 51, 4 Stat. 


EVIDENCE 


234, to aid said state in opening the 
canal,” although contained in an an- 
cient document, affords no proof that 
the lands conveyed have been prop- 
erly selected and designated so as to 
vest the title in the state. Koch v. 
Streuter, 232 Ill. 594, 838 NE, 1072. 

{c] An ancient deed is not proof 
of the fact recited that the grantor 
qualified as survivor of the marital 
partnership, this presumably being a 
matter which can be shown by the 
court records of the proper county. 
Ketchum v. Boggs, (Tex. Civ. A.) 
194 SW 201. » 

{d] Tax proceedings.—The law 
concerning ancient records relates to 
their admission as evidence rather 
than to their construction after be- 
ing admitted, and cannot be made 
to apply to tax proceedings placed in 
evidence, and the rules of construc- 
tion applicable to them are the same 
as those applying to other instru- 
ments and statutory provisions. 
freee v. Corbett, 80: Kan. 327, 102 P 

12. Cockrell: v. Schmitt, 20 Okl. 
207, 94 P 521, 129 AmSR 737. 

18. McElvain v. St. Louis, etce., 
R. Co., 151 Mo. A. 126, 131 SW 736; 
Bullock -v.. Power-Heafey Coal Co., 
98 Nebr. 221, 152 NW 3:92. 

14. Ala.—Dinkins v. Latham, 79 
S 493; O’Neal v. Lovett, 197 Ala. 628, 
73 S_ 329. 


Ree a RPT ete v. Mixon, 202 SW 
701. 

Colo.—Empire Ranch, etc., Co. v. 
McPherin, 26 Colo. A. 225, 142 P 


419; Page v. Gillett, 26 Colo. A. 204, 
141 P 866. 

Ill.— Walton v. Malcolm, 264 Ill. 
389, 106 NE 211, AnnCas1915D 1021. 

Ky.—Dalton v. Howell, 180 Ky. 
479, 203 SW 194; Whitteker v. Hol- 
comb, 177 Ky. 790, 198-SW_ 533. 

Mich.—Cutler v. Spens, 191 Mich. 
603, 158 NW 224. 

Minn.—Kretz v. Fireproof Storage 
Co., 127 Minn. 304, 149 NW 648, 955. 

N. M.—Cleveland v. Bateman, 21 
N. M. 695, 158 P 648, AnnCasi1918E 


1011. 

N. C.—Jenkins y. Griffin, 175 N. C. 
184, 95 SE 166. 

Tenn.—Ferguson v. Booth, 128 
ana 259, 160 SW 67, AnnCasi1915C 
1079. 

Tex.—Adams v. Zellner, 107 Tex. 
653, 183 SW 1143 [den writ of error 
(Civ. A.) 174 SW 933]; Norton v. 
Lea, (Civ. A.) 170 SW 267; Johnson 
v. Conger, (Civ. A.) 166 SW 405. 

Va.—Hopkins v. Givens, 119 Va. 
578, 89 SE 871. 

W. Va.—Pardee v. Johnston, 70 W. 
Va. ~347, 74 SE 721. 

{a] Master’s deed.—Camp v. Rid- 
dle, 128 Tenn. 294, 160 SW 844, Ann 
Ca's1915C 145. 

{b] ‘rustee’s deed.—(1) Hassler 
v. Mercantile Bank, 267 Mo. 365, 184 
SW 978. (2) Recitals in such a deed 
are prima facie evidence of the facts 
recited only in so far as they are 
material to the execution of the 


trust. Page v. Gillett, 26 Colo.-A. 
204, 141 P 866. 

{cl Deed of trust.—Fillips v. 
Mixon, (Ark.) 202 SW 701. 

[d] "he recital of consideration 


in a deed is not evidence that the 
purchaser paid any money. Enkema 
v. McIntyre, 136 Minn. 293, 161 NW 
587, 2 ALR 411. : 

[e] As against persons not par- 
ties or privies.—(1) The recital in 
the body of the deed, that the gran- 
tors were heirs of a certain deceased 
person, is no evidence against de- 
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vate writings are, as a rule, prima facie, but 
not conclusive, evidence of the facts stated or 
recited therein or shown thereby.° 
been applied to abstracts of title’? ancient docu- 
ments,'! chattel mortgages,1* contracts,'? deeds,'* 
maps, plats, and surveys,’ minute books of a corpo- 
ration or association,'® and other corporate rec- 


This rule has 


fendants, not parties to or privies 
under it, that they were such heirs. 
Swindall v.. Ford, 184 Ala. 137, 63 
S 651. (2) A recital in a deed that 
a certificate of sale on which the 
deed was based had been assigned to 
the grantee in the deed was not 
binding on the holder of the certifi- 
cate of sale, not a party to the deed. 
Prentice v. How, 84 Wash. 136, 146 
P 388. 

[f] A recital in a quitclaim deed 
of the payment of one dollar is not 
evidence of the payment of any con- 
sideration, in an action by the quit- 
claim grantees on covenants in a 
deed to their grantor. Diggs v. Hen- 
son, (Mo. A.) 168 SW 565. , 

[g] Wnauthorized recitals in of- 
ficial deed.—Recitals in an _ official 
deed which it is no part of the of- 
ficer’s duty to make are not evidence 
of the truth of the matters recited. 
Page v. Gillett, 26 Colo. A, 204, 141 
P 866. cS 

[h] Prevails over extrinsic evi- 
dence.—Where defendant in  fore- 
closure suit did not know that his 
deed to the land contained an as- 
sumption clause, but accepted it 
when tendered under an agreement 
to exchange properties, and caused 
it to ‘be recorded, the language of the 
deed on the point of assumption pre- 
vailed over extrinsic evidence. Ben- 
nett Sav. Bank v. Smith, 171 Iowa 
405, 152 NW 717. 

[i] When  conclusive.—Particular 
recitals in a deed are conclusive evi- 
dence of the facts recited in actions 
in which the purpose of the deed is 
directly involved. Ferguson v. 
Booth, 128 Tenn. 259, 160 SW 67, 
AnnCas1915C 1079. 

15.) Burginev.<Simon, 235 . Hamr2bs 
65 S 128; Dickinson v. Smith, 134 
Wis. 6, 114 NW 133. 

[a] A certificate by a surveyor 
to a plat reciting that the same is 
correct or nearly so does not destroy 
the effect thereof as prima facie evi- 
dence. Dickinson v. Smith, 134 Wis. 
6, 114 NW 133. 

[b] Ancient maps, sketches, and 
field notes showing that an alleged 
navigabie stream has always been a 
thickly wooded swamp will be ac- 
cepted as correct, in the absence of 
positive evidence to the contrary. 
Heredia v. Simon, 135 La. 213, 65 S 

[ec] The original plat accompany- 
ing a patent issued by the state is 
either preponderating or alone con- 
clusive. New Era Land Co. vy. 
Childs, 161 Ky. 588, 171 SW 417. 

{d] Survey controls estimates.— 
A survey of a sidewalk purporting to 
give exact measurements’ coatrois 
estimates given by witnesses. Hart- 
net v. New York, 127 NYS 295. 

{e] Insufficient map—A map of 
beach and water lots in a certain 
city was no évidence that certain 
parcels of land were portions of a 
particular street where it gave no 
figures showing the width of the 
streets or the size of the blocks 
thereon. . Peo. v. Southern Pac. R. 
Cozclii2Cal.. bbb Pr 294. 

16. Shelby v. New York Steam 
Co., 121°NYS 619; Rose v.Independ- 
ent Chevra Kadisho, 215 Pa. 69, 64 
A 401, 

[a] An association is estopped to 
dispute the accuracy of its corporate 
minutes. Great Western Mfg. Co. v. 
Porter, 103 Kan. 84, 172 P 1018. 

[b] Contradiction.—Where the orig- 
inal minute book of the _ corpo- 
ration is in evidence a copy taken 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ords,'" receipts,'® releases,’® and statements prepared 
by a bookkeeper.*° A written instrument which was 
unquestionably executed by the person by whom it 
purports to have been made cannot be condemned 


as false and fraudulent except on 
factory evidence.*+ 


[§ 1211] 5. Books of Account. 
counts, when admissible,?* is prima facie, but not 
conclusive, evidence of transactions properly re- 
-Thus the fact that goods sold 
or services rendered are charged on a party’s books 
to a particular person is not conclusive evidence 
that the credit was given to such person.”4 
not made by any person who knew the facts evi- 


corded therein.?* 


denced thereby or at the time the 


from a copy of the original is not 
admissible to contradict it, unless 
there is evidence that it has been 
fraudulently changed or _ altered. 
Bartholomew v. Walsh, 191 Mich. 
262, 157 NW) 575. 

{c] Matters not recited. — The 
minute book of a corporation, after 
being duly proved, is evidence both 
that its contents are correct, and 
that, presumptively, proceedings not 
therein recited did not actually oc- 
cur. Shelby v. New York Steam Co., 
121 NYS 619. ® 

17. Bush v. Taylor, 136 Ark. 554, 
207 SW 226; Dawson v. Chicago, etc., 
R. Co., 197 Mo. A. 169, 193 SW “43; 


Downey v. Coykendall, 89 Nebr. 21, 
130 NW 983. 

18) Dugan v. Harris, 18» Ky... Op. 
297. 

19. Pettit v. Louis, 88 Nebr. 496, 


129 NW 1005, 34 LRANS 356. 

20. United Walnut Co, v. Court- 
ney, 96 Ark. 46, 130 SW 566, AnnCas 
1912B 4438. 

[a] Not to be treated as_conclu- 
sive.—The jury are warranted in not 
treating the statement prepared by 
defendant’s bookkeeper from | its 
tally sheets, books, and papers, 
showing a certain indebtedness of a 
eertain person to it, as conclusive 
of such fact, the bookkeeper’s own 
testimony showing that several er- 
rors were made in entries on the 
books. United Walnut Co. v. Court- 
ney, 96 Ark. 46, 130 SW 566, AnnCas 


1912B 443. 5 
21. Russell v. Scofield, 134 Wis. 
21, 113 NW 1094 (uncorroborated 


evidence of an interested person as 
to admission impeaching instrument 
insufficient. when admission denied 
by person claimed to have made it). 

22. See supra §§ 1035-1070. 

23. U. S—The Olympia, 243 Fed. 
236; Simpson v. Denver First Nat. 
Bank, 1292 Ned: 257, 63 -CCA 371; 
Chandler v. Pomeroy, 87 Fed. 262 
[aff 96 Fed. 156, 87 CCA 430]; Amer- 
ican Surety Co. v. Pauly, 72 Fed. 
470, 18: CCA 644 [aff 170 U. S. 133, 
18 SCt 552, 42 L. ed. 977]. Ww 

Ala.—Ex p. Barrett Bros. Shipping 
Co., 196 Ala. 655, 72 S 259 [certiorari 


den (A.) 70 S 962]. 
Conn.—Cutler’s App., 35, 
Del.—McDaniel v. Webster, 7 Del. 
305 


49 A 338. 
Tll.—Dishon v. Schorr, 19 Ill. 59. 


74 Conn. 


Ind.—State Vv. Central States 
Bridge Co., 49 Ind. A. 544, 97 NE 
803. 


Iowa.—Porter v. Madrid _ State 
Bank, 155 Iowa 617, 136 NW 666. 

Ky.—Oberfelder v..J. G. Matting- 
ly..Go.,.120 SW, 352... 

Mich.—Columbia Phonograph Co. 
v. Sherman, 166 Mich. 324, 130 NW 
186: Welch vy. Palmer, 85 Mich. 310, 


48 NW 552.” 
Minn.— Larson v. Barlow, 112 
Minn. 246, 127 NW 924; Union Cent. 


L. Ins. Co. v. Prigge, 90 Minn. 370, 
96 NW 917; Woolsey v. Bohn, 41 
Minn. 235, 42 NW 1022. 

Nepr.—Ong Exch. Bank vy. Clay 
Center Stete Bank, 100 Nebr. 278, 


159 NW 469. j 
N. J.—Bayonne y. Standard Oil 
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clear and satis- | evidence.?® 


A book of ae- 


Entries 


transactions oc- 


COGS ING, dare Tle Se AGEL A Ge 

N. Y.—Meister vy. Sharkey’s Monu- 
ment Works, 5 App. Div. 470, 39 NYS 
789; Freer v. Budington, 42 Hun 655 
mem; Brown v. Recknagel, 56 N. Y. 
Super. 3830; Hauptman y. Catlin, 1 
EH. D. Smith 729; Konwiser v. Retail 


Tobacconist Printing, ete., Co., 157 
NYS 829. 

Okl.—Navarre v. Honea, 41 Okl. 
480, 1389 P 310. 

Pa.—Langolf v. Pfromer, 2 Phila. 
17, 13 LegInt 4. 

iS) C.—Building Supply Co. 


Jones, 87 S. C. 426, 69 SE 881. 

W. Va.—Dewing v. Hutton, 48 W. 
Va. 576, 37 SE 670. : 

Wis.—Hirschberg y. Bacher, 159 
Wis. 207, 149 NW 3883. 

Que.—Garth v. Montreal Park, etce., 
FaCOn LoeQue, Si Co 463. 

[a] Stipulation that pass book 
shall not be conclusive.—In an ac- 
tion for goods sold and delivered, 
where it appeared that there was a 
notice printed on the pass book con- 
taining entries of the goods sold that 
the book was not to be conclusive 
as to the amount of the purchaser’s 
indebtedness, and it~ further ap- 
peared that the book contained errors 
and discrepancies, it was held that 
plaintiff was not precluded from 
making proof by its books of the 
actual amount of defendant’s indebt- 


edness. Montreal Brewing Co. v. 
Jones, 16 Que. Super. 422. 
[b] Pass books held by each 


party; effect of one party’s failure to 
produce.—Where dealings between 
the parties have been conducted on 
the basis of pass books held by each, 
the one presumably the counterpart 
of the other, the one which is pro- 
duced, and which is reasonably sub- 
stantiated by testimony, must pre- 
vail, particularly in the absence of 
secondary evidence founded upon the 
proved loss of the other, tending to 
show a_ discrepancy. Gaudry v. 
Judah, 1 Montr. Super. 473, 
a Ga.—Bower v. Smith, 8 Ga. 

Ill.— Baird v. Hooker, 8 Ill. A. 306. 

Md.—Myer v. Grafflin, 31 Md. 350, 
100 AmD 66; Elder v. Warfield, 7 
Harr, & J. 391. 

Mass.—Holmes v. Hunt, 122 Mass. 
505, 283 AmR .381; Allen v. Fuller, 


118 Mass. 402; Swift v. Pierce, 13 
Allen 136; Banfield v. Whipple, 10 
Allen 27, 87 AmD 618; James v. 


Spaulding, 4 Gray 451. 

Mich.—Larson v. Jensen, 53 Mich, 
427, 19 NW 130. 

Minn.—Winslow v. Dakota Lumber 
Co., 32 Minn. 237, 20 NW 145. 

N. H.—Walker v. Richards, 41 N. 
H. 388. ; 

N. Y.—Foster v. Persch, 68 N. Y. 
400;, Meeker v. Claghorn, 44 N. Y. 
349: Fiske v. Allen, 40 N. Y. Super. 
76. 
Tenn.—Hazen y. Bearden, 4 Sneed 


48. 

Wis.—Hannan v. Engelmann, 49 
Wis. 278, 5 NW 791; Champion v. 
Doty, 31 Wis. 190. 

Vt.—Welch v. Ricker, 69 Vt. 239, 
39 A 200; Greene v. Burton, 59 Vt. 
423, 10 A 575. 

N. B—Raymond y. Cummings, 17 
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curred, or in such manner as to explain themselves, 
have little, if any, probative value,’° and indeed the 
mere fact that the entries are not self-explanatory 
renders it essential that they be explained by proper 
The degree of credit to be given to a 
book of accounts as evidence is ordinarily a-ques- 
tion for the jury,?* and is to be determined by the 
general appearance and condition of the books, the 
manner in which they were kept, the circumstances 
under which the entries were made, and the other 
facts in the case.”® 

[§ 1212] 6. Market Quotations. 
tions of the value of corporate stock, which show 
infrequent transactions of unknown significance, 
have been held to fall short of furnishing a satis— 


Market quota- 


N. B. 544. 

{a] Tllustration.—In an action 
against a bank for money loaned. 
where the checks for the amounts 
loaned were made payable-to de- 
fendant’s cashier, who gave his in- 
dividual notes therefor, and the en- 
tries of the loans in plaintiff's books 
were as made to the cashier, it.jwas 
held that such entries were not con- 
clusive that the loan was made to 
him, but that it was proper to show 
by parol evidence that the loan was. 
made to defendant, and that for the 
purpose of rebutting any presump- 
tion arising from the form of the 
entries it was competent to show 
similar entries in the books of a 
former lcan made to defendant. 
Pierson vy. Atlantic Nat. Bank, . 77 
N. Y. 304. 

{b] Entries against two persons. 
—Where entries are made in book 
accounts charging both a defendant 
and another, they do not necessarily 
impeach ‘the ‘independent . evidence 
that defendant promised plaintiff to 
pay the account and recognized his 
liability therefor. Kenfield Pub. Co. 
v. Baumgartner, 189 Ill. A. 413. ~ 

25. Utah Commercial, ete., Bank 
v. Fox, 44 Utah 323, 140 P 660. ‘ 

26. Walker v. Skliris, 34 Utah 
8538, 98 P 114; S 

27. Folsom v. Grant, 136 Mass. 
493; Winslow v. Dakota Lumber Co., 
382 Minn. 237, 20 NW 145. at 

[a] In Vermont the weight to-b 
given to a book of accounts as evi- 
dence is exclusively a matter for the 
consideration of the auditor. Greene 
v. Mills, 60 Vt. 440, 14 A 5; Bacon v. 
Vaughn, 34 Vt. 73. 

28. Smith v. Law, 47 Conn.. 431;- 
Butler v. Cornwall Iron. Co., 22 Conn. 
OOOs i LAyAOry Ve) Lucker, +d’ Gans Bods 
Kossuth County State Bank v. Rich- 
ardson, 141 Iowa 738, 118 NW 906; 
Hunter v. Kittredge, 41 Vt. 359; Hitt 
v. Slocum, 37 Vt. 524; Cummings v. 
Fullam, 13 Vt. 434. : 

[a] Explaining method of keep- 
ing’ accounts.—Where, in an action 
for the price of milk furnished a 
boarding: house, apparently conducted 
by defendant, the defense was that 
it was conducted by defendant’s hus- 
band and the milk sold to him, and 
defendant offered in evidence plain- 
tiff’s account book in which the’ milk 
was charged to. her husband, it was 
error to refuse to permit plaintiff to 
explain her method of keeping ac- 
counts whereby the charge was made 
to defendant’s husband rather than 
to her, particularly where defendant 
had in letters written admitted her 
liability. Eddy v. Church, 64 Misc. 
atl SueN VAS aio Ds ' 

[b] Drinking habits of bookkeeper 
provable.—In a suit to recover money 
paid to defendant, but not credited 
to plaintiff's account, through fraud 
or mistake, evidence as to the drink- 
ing habits of defendant’s bookkeeper 
was admissible to discredit its books. 
Seiber v. Johnson Mercantile Co., 40 
TEX, .Cive de 0.00%. 59.01 S'WHOLOt sus 

[ce] Circumstance not suspicious. 
—Where a loose-leaf ledger was ad- 
mitted as a book of original entry, 
mere presence of unexplained pencil 
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factory indication of the value of a large block of 
such stock held by a state.?° 

[§ 1213] 7. Mortality Tables. Mortality tables 
are prima facie, but not conclusive, evidence of life 
expectancy.®° They are to be accepted only as an 
aid in arriving at such expectancy,*! in connection 
with other evidence bearing on the probable con- 
tinuance of life,?? and may have little or no weight 
where it is shown that the person whose life ex- 
pectancy is in question is, or was at the time of 
his death, in ill health, afflicted with disease, or en- 
gaged in a hazardous employment.** It has been 
held, however, that mortality tables, if uncontra- 
dicted, should be controlling as to the expectancy of 
hife,?* and such tables have been held controlling as 
to the life expectancy of one who was shown by the 
evidence never to have been sick prior to the in- 
jury which caused his death.*® 

[§ 1214] 8. Photographs. The weight to be 
given photographs by the jury depends on the skill, 
accuracy, and manner in which taken, and they are 
to be considered under the same tests as other eyi- 
dence.“ They are not entitled to the same consid- 
eration as is conceded physical facts, but should 
be weighed by the jury as the evidence of facts.” 

{[§ 1215] 9. Pleadings. A verified pleading 
may. have value as evidence of facts stated there- 
in,?® unless it is verified merely on information and 
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belief, in which case it is regarded as without evi- 
dentiary value.®? | 

[§ 1216] 10. Copies. A properly authenticated 
copy of an instrument is sufficient prima facie 
proot’ of its existence and proper execution,*® and 
an attested copy of a deed from the registry is 
prima facie proof of delivery, as well as execution.*! 
A certified copy of a record by a public officer au- 
thorized to make it, not only vouches for its own 
correctness, but proves prima facie the original to 
have been in the public office when the copy was 
made, an officer’s certificate being accorded the 
sanctity of a deposition;*? and certified copies of 
ancient instruments are entitled to the same weight 
as the ancient instruments themselves.4* But a 
certified copy of an abstract of title is not sufficient 
to show title in a suit to quiet title, where the 
original abstract disproves the copy.*4 In ease of a 
variance between an original record and a certified 
copy thereof, the original must govern.*® 

[§ 1217] 11. Entire Document to Be Consid- 
ered. A book or document offered in evidence must 
as a general rule be considered in its entirety, the 
parts operating against the interest of the party 
offering it as well as the parts m his favor.*® In- 
deed the party producing the document in the first 
instance is sometimes required to read the entire 
instrument, on the ground that unless the whole 


notations in one column, pertaining 
to payment of interest, and evidently 
made for the convenience of the 
bookkeeper, did not render the ac- 
count suspicious on ‘its face. Gentry 
‘v. S. A. Rider Jewelry Co., (Mo. A.) 
194 SW 1057. mt 

29. Virginia v. West Virginia, 238 
U.S. 202; 35 SCt 795; 59° L. ed. 1272. 

30. U. S.—Ward v. Dampskibsel- 
skabet Kjoebenhavn, 144 Fed. 524 
{rev on other grounds 150 Fed. 541]. 

Ala.—Louisville, ete. R. Ca. v. 
Holland, 173 Ala. 675, 55 S 1001. 

Colo._-Rio Grande Southern R. Co. 
v. Nichols, 52 Colo. 300, 123 P 318. 

ee Teen ty Oil Co. v. Reagan, 
15 Ga. A. 571, 84 SE 69. 

Ida.—Cnkoveh v. Sueeyee Min. Co., 
30 Ida. 623, 166 P 56 

Iowa.—Scott v. CeiGhivo: ete.,, R. 
Co., 160 Iowa 306, 141 NW 1065. 

Mo. —Davis v. Springfield Hos- 
pital, (A.) 196 SW 104. 

Nebr.—Broz v. Omaha Maternity, 
etc., Hospital Assoc., 96 Nebr. 648, 
148 NW 575, LRA1915D 334; Moses 
v. Mathews, 95 Nebr. 672, 146 NW 
P20: AnnCas1915A 698. 

Cc.—Sledge v. Weldon Lumber 
ie “140 N. C. 459, 53 SH 295. 

Okl.—San Bois Coal Co. v. Resetz, 
43 Okl. 384, 143 P 46. 

r.—Morrison v. McAtee, 23 Or. 

Co., 


Oo 
530, 32 P 400. 

31. Cnkovch v. Success Min. 

30 Ida. 623, 166 P 567; Scott v. Chi- 
cago, etc., R. Co., 160 Iowa 306, 141 
NW 1065; Moses v. Mathews, 95 
Nebr. 672, 146 NW 920, AnnCas1915A 
698. 

82. Moses v. Matthews, 95 Nebr. 
672, 146 NW 920, AnnCas1915A 698; 
Hartley v. Eagle Ins. Co., 222 N. LY; 
178, 118 NE 622 [rev 167 App. Div. 
230, 152 NYS 686]. 

33. Broz v. Omaha Maternity, etc., 
Hospital Assoc., 96 Nebr. 648, 148 
NW 575, LRA1915D 334; Mentz v. 
Omaha, etc., R. Co., (Nebr.) 170 NW 
889; Hartley v. Hagle Ins. Co., 222 
N. ¥. 178, 118 NE 622 [rev 167 App. 
Div. 230, 156 NYS 686]. 

34. Secord v. John Schroeder 
Lumber Co., 160 Wis. 1, 150 NW 971. 

85. Davis v. Michigan Cent. R. 
Co., 147 Mich. 479, 111 NW 76. 

36. Stotelmeyer v. Chicago, etc., 
R. Co., 148 Iowa 278, 127 NW 205; 
Higgs v. Minneapolis, etc., R. Co., 16' 


Co., 164.Mo. A. 701, 148 SW 406. 
Hill v. Lofton, (Tex. Civ. A.) 
165 SW 67. 

{a] Dllustration.—A_ verified peti- 
tion for probate, setting out the fact 
of the death of the husband of the 
testatrix prior to her death, and the 
will itself, reciting that she was the 
widow of a certain person, together 
with a prior deed to her reciting that 
she was then the wife of such per- 
son, have been held sufficient to 
show that her husband had prede- 
ceased her so that she inherited his 
half interest in the community prop- 
erty. Hill v. Lofton, (Tex. Civ. A.) 
165 SW 67. 


39. Alamo Club v. State, (Tex. 
Civ. A.) 147 SW 639. 

40. Bulger v. Prenica, 93 Nebr. 
697, 142 NW 117 (liquor dealer’s 
bond). 

41. Holman vy. Lewis, 107 Me. 28, 
76 A 956. 

42. U. S. v. Brelin, 166 Fed. 104, 
92 CCA 88. 

43. WHuling v. Moore, (Tex. Civ. 
A.) 194 SW 188. 

Whitman v. Giesing, 224 Mo. 


44. 
600, 123 SW 1052. 
45. Jelinski v. Ruml, 37 S. D. 253, 
157 NW 1051. 


46. U. S— Butler v. The Arrow, 4 
F. Cas. No. 2,237, 6 McLean 470, 
Newb. Adm, 59. 


Ala.—Union Iron Works Co. v. 
Union Naval Stores Co., 157 Ala. 645, 
649, 47 SE 652 [cit Cyc}. 

Colo.—Thatcher v. Crisman, 6 Colo. 
A. 49, 39 P 887. 

Ga.—Banks v. Darden, 18 Ga. 318: 
re, v. Reynolds, 18 Ga. A. 318, 89 SE 
349. 

Tll.— Finkelstein v. Illinois Cent: R. 
Co.,'198 Ill. A. 75; Page Woven Wire 
Fence Co. v. Illinois Smelting, -etc., 
Co., 162 Ill. A. 492; Imperial Hotel 


Co. v. H. B. Claflin Co., 55 Ill. A. 337 
frev on other grounds 175 Til. 119, 51 
NE 610]. 

SAE og v. Hawkins, 81 Ind. 
486. 
| Iowa.—Kelly v. Chicago, etc., R. 


Co., 138 Iowa 273, 114 NW 536, 128 


iN. D. 446, 114 NW 722, 15 LRANS|AmSR 195. 
1162, 15 AnnCas 97; St. Louis, ete., Kan.—Storch v. Harvey, 45 Kan. 
RVICo.vi 2 Daley 36° OKA ATs, 1128) SP 139 25 Pr 2208 
137; Steinke v. Oshkosh, 159 Wis. Ky.—Ohio Valley Banking, etce., 
124, 149 NW 715. Co. v. Nichols, 194 SW 117. 

37. Davidson v. St. Louis, etc., R. Mass.—Smith v. Plant, 216 Mass. 


91, 103 NE 58. 

Mich.—Countryman vy. Bunker, 101 
Mich. 218, 59 NW 422. 

gia tava v. Brown, 44 Miss. 


Mo.—Bagnell Timber Co. v. Mis- 
souri, ete., R. Co., 250 Mo. 514, 157 
SW 497. 

Mont.—McDonnell vy. Huffine, 44 
Mont. 411, 120 P 792. 

Nebr.—Cady v. Travelers’ Ins. Co., 
93 Nebr. 634, 142 NW 107. 
ae H.—Morrill v. Foster, 33 N. H. 

N. Y.—Brandt vy. Public Bank, 139 
App. Div? £73; 123 NYS''807. 

Oh.—Doe v. Longworth, 10 Oh. St. 


20. 


Pa.—Shaller v. Brand, 6 Binn. 435, 
6 AmD 482. 
S. C.—State v. Williams, 76 S. C. 


135, 56 SE 788. 
me ea tee v. Gibbs, 1 Yerg. 


Tex.—Cotton v. Morrison, (Civ. A.) 
140 SW 114. 

Wash.—Gibson v. New York L. Ins. 
Co., 102 Wash. 180, 172 P 920. 

Wvyo.—Bosler v. Coble, 14 Wyo. 
423, 84 P 895. 

[al] This rule has been applied to: 
(1) Public documents and _ records 
generally. Davis v. Forrest, 7 F. Cas. 
No. 3,634, 2 Cranch C. C. 23; Easly 
v. Dye, 124 Ala: 1585=Bumpass: ‘v. 
Webb, 1 Stew. (Ala.) 19, 18 AmD 34; 
Thatcher v. Crisman, 6 Colo. A. 49) 
39 P 887; Davies v. Flewellen, 29 Ga. 
49; Great Western Tel. Co. v. Mears, 
154 Ill. 437, 40 NE 298; State v. Haw- 
kins, 81 Ind. 486; Miles v. Wingate, 
6 Ind. 458; Kelly v. Chicago, etc., R. 
Co., 138 Iowa 278, 114 NW 536, 128 
AmSR 195; Baker v. Mygatt, 14 Towa 
T3i; Storch v. Harvey, 45 Kan. 39, 25 
12 220; Central Branch Union Pac. R. 
Co. v. Hardenbrook, 21 Kan. 440; 
Greenlee v. Lowing. 385 Mich. 63: 
Dogan v. Brown, 44 Miss. 235; Haile 
v. Hill, 13 Me. 612; Morrill v. Fos- 
ter, 33. N. H. 379:°Sheahan v. Na- 
tional SS. Co., 66 Hun GCN: YY.) 48,. 20 
NYS 740; Doe v. Longworth, 10> 
Oh. St. 20; Rush v. Good, 14 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is read there can be no certainty as to the real 
sense,*? and where an account is contained in sev- 
eral books, all such books should be produced.*® 
However, where parts of a document can be under- 
stood without the remainder, such parts may be 
used without offering the entire document in evi- 
dence,*® although under such circumstances the ad- 
verse party is entitled to introduce the remainder 


so far as it is relevant.*° 


[§ 1218] 12. Introduction for Particular Pur- 
As a general rule, although a document is 
introduced to prove a particular fact, or for a par- 
ticular purpose, it becomes substantive evidence in 


pose. 


[§ 1219] A. Definitions. 


ergy oc RR. (Pa!) 226%) Duncan” v. 
Gibbs, 1 Yerg. (Tenn.) 256; Hughes 
v. Driver, 50 Tex. 175; Fowler v. 
Stonum, 6 Tex. 60; Medlin v. Wil- 
kens, 1 Tex. Civ. A. 465, 20 SW 1026. 
(2) Records of a fiscal court. Kozee 
Wee COM, (Ky. ) ae eS Wie sets (3) 
Records of private corporations. 
Vischer v. Tolbottom Branch R. Co., 
84 Ga. 536. See also Pike v. Dyke, 2 
Me. 213. (4) Private documents and 
writings generally. Phillips v. 
Green, abs (Ky.) 344; 
Clarke v.. Ray, (Md.) 
318; Robeson vy. Schuylkill Nav. Co., 
3 Grant (Pa.) 186. 

[b] Conditions on back of bill of 
lading.—In an action for damages 
for delay of a shipment, plaintiff may 
introduce merely the face of the bill 
of lading, and defendant, if it sees 
fit, may introduce the conditions ap- 
pearing on the back of it, in so far 
as they are pertinent and material 
to the case. Gemberling v. Grand 
Trunk Western R. Co., 192 Ill. A. 53. 

47. Cal.—English v. Johnson, 17 
Cal. 107, 76 AmD 574. 

Ky.—Barbour v. Watts, 2 A. K. 
Marsh. 290. 

La.—Kallman v. Creditors, 39 La. 
Ann. 1089, 1090, 3 S 382. 

Minn.—Guernsey v. American Ins. 
Co., 17 Minn. 104. 

N. Y.—Larue y. Rowland, 7 Barb. 
LOY 

N. C.—University v. Harrison, 93 
Ne C2 84- Bond ve Bondy73" N.C. 67. 

S. C.—Cordray v. Mordecai, 31 S. 
Cr a5 VS. 

Wash.—Gibson v. New. York L. 
Ins. Co., 102 Wash. 180, 172 P 920. 

“Tt is a general principle of the 
law of evidence, long recognized and 
so firmly settled, as to be an axiom, 
that where either party litigant re- 
lies on the admissions, or declara- 
tions of his adversary to make out 
a case against him, the whole of 
those admissions must be taken to- 
gether as a unit, and that such party 
eannot select the favorable portions 
and repudiate the others. . . . In 
keeping with that equitable rule of 
practice, the present court has de- 
elared that a party who introduces 
in evidence, without qualification, an 
instrument of writing, cannot be per- 
mitted to impeach or gainsay_the 
correctness of its recitals.” Kall- 
man v. Creditors, supra. 

{a] In an action to reform an in- 
surance policy, the policy, if offered 
in evidence by plaintiff, must be of- 
fered as a whole. Guernsey v. Amer- 
ican Ins. Co., 17 Minn. 104. 

48. Pendleton v. Weed, 17 _N. Y. 
72: Larue v. Rowland, 7 Barb. (N. 
We kOe. 

[a] The rule stated in the text is 
not violated by the exclusion of a 


Best evidence or pri- 
mary evidence is that particular means of proof 
which is indicated by the nature of the fact un- 
der investigation as the most natural and satisfac- 
tory; the best evidence the nature of the case ad- 
mits; such evidence as may be called for in the 
first instance, upon the principle that its nonpro- 


EVIDENCE 


is compelled to 


been asserted.*? 


[22C.J.] 973 


the cause and may be used by the adverse party 
for other purposes.®! 
a party is not entitled, by an express qualification 
at the time of introducing a document, to restrict 
its effect as evidence to a definite purpose, but he 


Accordingly it is held that 


offer it for what it is worth as 


evidence generally,®* although a contrary view has 


Where a document is introduced 


for the purpose of impeaching a statement of fact 


thereby.®4 


leged.5® 


evidence 
dence.5&57 


cash book kept by defendant’s de- 
cedent with plaintiff, not kept in the 
same book as the one given in evi- 
dence by plaintiff against defendant, 
nor during the same time, nor in any 
way related or referring to Such ac- 
count. Doolittle v. Stone, 5 Silv. 
Sup. 412, 8 NYS 605 [aff 32 NE 639]. 

49. WVischer v. Northwestern El. 
Corn dtd erle VA 44 Patts 256 a 011: 
572, 100 NE 270}. 


50. See supra § 163. 

51. Conn.—Bristol v. Warner, 19 
Conn. 7. : 

Ga.—Bell ve. Reynolds,’ 18 Ga. A. 


318, 89 SE 349. 

Ky.—Orr v. Foote, 10 B. Mon. 387. 

Minn.—Davidson v. St. Paul, ete., 
R. Co.,°34 Minn. 51, 24 NW 324. 

N. M.—McKnight y. El Paso Brick 
Co., 16’ N.'M. 721,741, 120 P 694, Ann 
Casi912D 1309 [quot Cyc]. 

Philippine.—U. S. v. Williams, 18 
Philippines so iC.) (Seeveeeelazeet eS: 
Philippine 123. 

[a] A writing used to refresh the 
memory of a witness is not within 
the rule stated. Erie, etc., Dispatch 
v. Stanley, 22 Ill. A. 459 [aff 123 Ill. 
158, 14 NE 212]. 

52. McKnight v. El Paso Brick 
Co., 16 N. M. 721, 120 P 694, AnnCas 
1912D 1309; Winants v. Sherman, 3 
Hills GN Y.)e7 4, 

53. Murray’s Succ., 41 La. Ann. 
1109, 7S 126. 

54. U. S. v. Williams, 18 Philip- 
pine 291. 

55. 1 Abbott L. D. 448. 

[a] For other definitions express- 
ing the same idea in slightly differ- 
ent language see Winn vy. Patterson, 
9 Pet. (U. S.) 663, 9 L. ed. 266; Minor 
v;/ Tillotson,’ 7: Pet.” (Uz S:) 99, -8)-L. 
ed. 621; U. S. v. Reyburn, 6 Pet. (U. 
S.) 352, 8 L. ed. 424; Tayloe v. Riggs, 
1) Pet)’ (Us 8S.) 591,72. ed:.275 5. Braid- 
ley Timber Co. v. White, 121 Fed. 
779, 58 CCA 55 [aff 119 Fed. 989]; 
Anglo-American Packing, ete., Co. v. 
Cannon, 31 Fed. 313; Wilson v. State, 
(Ala.) 39 S 776; Southern R. Co. v. 
Leard, 146 Ala. 349, 39 S 449; Ham- 
mond y. Blue, 132 Ala. 337, 31 S 357; 
Grant v. Oliver, 91 Cal. 158, 27 P 
596, 861; Mendocino County - v. 
Peters,f'2), (Calin Ar 2243) 82 Pe 11225 
Davis v. Ives, 75 Conn. 611, 54 A 
922; Central of Georgia R. Co. v. 
Bernstein, 113 Ga. 175, 38 SE 394; 
Blalock v. Miland, 87 Ga. 573. 13 SE 
551; Watkins v. Paine, 57 Ga. 50; 
O’Connor v. U. S., 11 Ga. A. 246, 75 
SE 110; Reich v. Berdel, 120 Ill. 499, 
11 NE 912: King v. Worthington, 73 
Tll. 161; Corwin Dist. Tp. v. More- 
head, 51 Iowa 99. 49 NW 1052; Louis- 
ville Bridge Co. v. Louisville, etc.. R. 
Co., 116 Kv. 258, 75 SW 285; Louis- 
ville, ete., R. Co. v. Hart County, 116 
Ky. 186, 75 SW 288, 77 SW 361; Alle- 


therein, and the party fails so to impeach it, all ma- 
terial facts alleged in the document are presumed 
to be true and the party introducing it is bound 
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duction gives rise to a reasonable suspicion that 
if produced it would tend against the fact al- 
All evidence falling short of this standard 
and which in its nature suggests that there is better 
of the 
It has been said, however, that evidence 
which was originally secondary may become pri- 


same fact, is secondary evi- 


gany County v. Warfield, 100 Ma. 
516, 60 A 599, 108 AmSR 446; Marsh 
v. Hand, 35 Md. 123; Richardson v. 
Milburn, 17 Md. 67; Smith v. Brown, 
151, Mass. 338) 24 NB 31 Com av. 
Pope, 103 Mass. 440; Goodrich v. 
Weston, 102 Mass. 362, 3 AmR 469; 
Jelks v. Barrett, 52 Miss. 315; Mont- 
gomery v. Dormer, 181 Mo. 5, 79 SW 
913; Buchanan vy. Wise, 34 Nebr. 695, 
52 NW 163; Daly v. Bernstein, 6 N. 
M. 380, 28 P 764; Isley v. Boon, 109 
NEO C2555," LIS He (95s Misher iv, 
Betts, 942 Ns Dy V9, 9 6r EN We ese 
Easton v. Cranmer, 19 S. D. 224, 102 
NW 944; Trimble v. Edwards, 84 
Tex. 497, 19 SW 772; Henry v. Whit- 
aker, 82 Tex, 5,:17 SW 509; Vale v. 
Suiter, 58° W. Va. 353; 52 SE 313, 

[b] As used in a statute provid- 
ing that a tax collector’s deed shall 
be primary evidence that the taxes 
were not paid, \the word “primary” 
has been held to mean ‘prima 
facie.” Boyer v. Gelhaus, 19 Cal. A. 
320, 125 P 916. 

56-57. U. S—McPhaul v. Lapsley, 
20 Wall. 264, 22 L. ed. 344; Dwyer v. 
Dunbar, 5 Wall. 318, 18 L. ed. 489; 
De Lane v. Moore, 14 How. 253, 14 
L. ed. 409; Clifton v. U. S., 4 How. 
242, 11 L. ed. 957; Fresh v. Gilton, 
15) Pets132%, 10) ba eds 98225 Ui Si ev: 
Reyburn, 6 Pet. 352, 8 L.. ed,. 424: 
Tayloe v. Riggs, 1 Pet. 591, 7 L. ed. 
275; Cooke v. Woodrow, 5 Cranch 
13, 3 L. ed. 22; U. S. Sugar Refinery 
Vieni PR svAllise Con 6ia hed gs6enG 
CCA 121; Taussig v. Glenn, 51 Fed. 
409, 2 CCA 314; Boucicault v. Fox, 
3 tHE. Cas.) No. 15691, 5) Blatehf: 28751 
Comstock v. Carnley, 6 F. Cas. No. 
3,081, 4 Blatchf. 58. 

Ala.—Kirkland v. State, 141 Ala. 
45, 37 S 352; Louisville, ete. R. Co. 
v. Orr, 94 Ala. 602, 10 S 167; Cloud 
v. Patterson, 1 Stew. 394. 

Ga.—Fitzgerald v. Adams, 9 Ga. 
471; ©’*Connor we .U. “S.,;1) “Gas A. 
246, 75 SE 110. 

Ida.—Chaney v. Gauld Co., 28 Ida. 
76, 78, 152 P 468 [quot Cyc]. 

Ill.— Howard v. Illinois Trust, 
Bank, 189 Ill. 568, 59 NE 1106; An- 
heuser-Busch Brewing Assoc. v. 
Hutmacher, 127 Ill. 652> 21 NE 626, 
4 LRA 575; Chicago v. McGraw, 75 


rang 35 


Tl. 566.. 

Ind.—Gimbel v. Hufford, 46 Ind. 
125. 

Iowa.—Deere v. Bagley, 80 Iowa 


197, 45 NW 557; State v. Thompson, 
79 Towa 708, 45 NW 293; Wallace 
v. Wallace, 62 Iowa 651, 17 NW 905; 
Conger v. Converse, 9 Iowa 554. 

Kan.—Coder v. Stotts, 51 Kan. 382, 
32 P 1102; Bemis v. Becker, 1 Kan. 
226. 

Ky.—Pepper v. Pepper, 74 SW 739. 

La.—Pendery v. Crescent Mut Ins. 
Co., 21 La. Ann. 410; Hall v. Acklen, 


~ 
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mary by the loss or destruction of the evidence 


originally primary.®8 


[§ 1220] B. The 


as ‘‘the best evidence rule’ ’— 


9 La. Ann. : 219; 


Isabella vy. Pecot, 
2 La. Ann. 387, : 


Me.—Morton v. White, 16 Me. 53. 
Md.—Beall v. Poole, 27 Md. 645. 
Mass.—Smith v. Brown, 151 Mass. 


338, 24 NE 31; Bassett v. Marshall, 
9 Mass. 312; Com. v. Kinison, 4 
Mass. 645. 


Mich.—Davis v. Teachout, 126 
Mich. 135, 85 NW 475, 86 AmSR 531; 
Mason v. Scio Fractional School Dist. 
No. 1, 34 Mich. 228. 

Minn.—Hurley v. West St. Paul, 
83 Minn. 401, 86 NW 427; Nichols v. 
Howe, 43 Minn. 181, 45 NW 14; Steele 
y. Etheridge, 15 Minn. 501. 

Mo.—Montgomery v. Dormer, 181 
Mo. 5, 79 SW 918; Ritchie v. Kinney, 
46 Mo. 298; State v. Rosenfeld, 35 
Mo. 472. 

N. H.—Wells v. Jackson Iron Mfg. 
Co., 48 N. H. 491; Putnam v. Goodall, 
31 'N. H. 419; Greeley v. Quinby, 22 
ING HEE ISS5. 

Oh.—Southern Ohio R. Co. v. 
Morey, 47 Oh. St. 207, 24 NE 269. 

Pa.—Shoenberger v. Hackman, 37 
Pa. 87. 

Ss. D.—State v. Stevens, 16 S. D. 
309, 92 NW 420; Miller v. Durst, 14 
S. D. 587, 86 NW 681. 

Tex.—Mugge v. Adams, 76 Tex. 
448, 13 SW 330; Holliday v. Harvey, 
39. Tex. 670; Cotton v: Campbell, 3 
Tex. 493; Capera v. Mignon, (Civ. 
A.) 33 SW 882; Thomas v. State, 45 
Tex. Cr. 111, 74 SW_ 36. 

Wash.—Nunn v. Jordan, 31 Wash. 
506, 72 P 124. 

5 Wis.—Siegel v. Liberty, 118 Wis. 
599, 95 NW 402; Teegarden v. Cale- 
donia, 50 Wis. 292, 6 NW 875; Bovee 
v. McLean, 24 Wis. 226. 
Onti—Flynn -v. Kelly, 12 Ont. L. 


face. that ‘better remains behind, is 
Putnam v. Goodall, 31 
H, 419, 424." 
oeecy Dlustrations.— (1) In an 
election contest the ballots are the 
best’ ‘evidence. Moon v. Harris, 122 
Minn, 138,° 142 NW 12. °(2) The 


only , evidence of the presentation and 


disallowance of a claim against a 
city.is the record of the proceedings 
of the board of aldermen, and a 
letter of the city clerk is no evidence 
of such action. Birmingham vy. Chest- 
nutt, 161 Ala. 253, 49 S 813. (3) The 
pay roll of a vessel is primary. evi- 
dence of the presence on the vessel 
of a person named therein. Word v. 
Houston Oil Co., (Tex. Civ. A.) 144 
Sw 334. (4) Where a letter re- 
ferred to a written permit or li- 
cense to go upon land, the letter was 


inadmissible, the written permit or 
license being the best evidence. 
42, 120 P 


Friendly v. Ruff, 61 Or. 
745 


58. Dillon v. Howe, 98 Mich. 168, 
57 NW 102; Jelks v. Barrett, 52 Miss. 


oe 
U. S.—Clifton v. U. S., 4 How. 
243° "11° L. éa. 957; Church v. Hub- 
bart, 2 Cranch 187, 2.) Ta Ved. 249% 
Pabst ‘Brewing ‘Co. v. _E. Clemens 
Horst Co., 229 Fed. 913, 144 CCA 
195; Johnston v. Southern Well 
Works .Co., 208. Fed. 145, 125 CCA 
361;. The Bainbridge, 199 Fed. 404, 
118 CCA 88; Ward v. Kohn, 58 Fed. 
462, 7 CCA 314; Anglo-American 
Packing, etc., Co. v. Cannon, 31 Fed. 
313; U. S.°v. Scott, 25 Fed. 470; The 
Schooner Ulalia, 37 Ct. Cl. 466. 
Ala.—Milbra Vv. Sloss-Sheffield 
Steel; etc., Co., 182. Ala. 622. 62 S 
176, 46 LRANS 274; Birmingham v. 
Chestnutt, 161 Ala. 253, 49 S 813; 
Wilson v. State, 39 S 776; Patton v. 


Rambo, 20 Ala. 485. 


“‘Best Evidence Rule’’—1. 
Rule Stated. The rule of evidence commonly known 
one which from early 
times has been repeatedly enunciated by the courts 


EVIDENCE 


[§§ 1219-1220" 


—is that the highest degree of proof of which the 


case from its nature is susceptible must if accessible 


be produced; 


Ark.—State v. Songer, 76 Ark. 169, 
88 SW $03; Tayior y.-Auditor, 4 Ark. 
574. 

Cal.—Norris y. Russell, 5 Cal. 249; 
Creditors’ Union v, Lundy, 16 Cal. As 
567, 117 P 624. 

Colo.—Ft. Lyon Canal Co. v. Ben- 
nett, 61 Colo. 111, 156 P 604; Em- 
pire Ranch, etce., Co. v. ‘Lanning, 49 
Colo. 458, 113 P 491; Ahern v. High 
Lane Irr. Dist. Bd. of Directors, 39 
Colo. 409, 89 P 963; Crane v. An- 
crews, 6 Colo, 353; Hartford KF, Ins, 
Co. v. Smith, 3 Colo. 422. 

Conn.—McCarthy v. Consolidated 
R. Co., 79 Conn, 78, 63 A 725. 

Fla.—Bell v. Niles, 61 Fla. 114, 
55 S 392; Butler v. Ederheimer, 55 
Fla. 544, 47 S 23; Bellamy v. Haw- 
kins, 17 Fla. 750; Orman y. Barnard, 
5 Fla. 528. 

Ga.—Gornto v. Wilson, 141 Ga. 597, 
81 SE 860; Wilson v, Savannah Base- 
ball Assoc., 139° Ga, 170, 76 SE 998; 
Compton v. Fender, 132 Ga. 483, 64 
SE 475; Braxley v. State, 17 Ga. A. 


196,.86 SE 425; Swift v. Moore, 15 
Ga. A. 254, 82 SE 914. 
Ida.—Iidaho Fruit Land Co. - v. 


Great Western Beet. Sugar Co., 18 
Edars 4 cit07%- P2989. 

Ill.—Gross v. Thornson’s Est., 286 
Ill. 185, 121 NE 600; Peo. v. Illinois 
Cent. R. Co., 272 Ill. .116, 111- NE 522; 
Peo. v. Toledo, ‘etc., R.. Co.,, 270 Jil. 
472, 110 NE 723; Pittsburg, etc., R. 
Co. v. Chicago, 342 Tl. 178, 89 NE 
1022, 184°: AmSR 316, 44 LRANS 358 
[aff 144 TT SA ZS Peo. v. Wiemers, 
225 Ill. 17, 80 NE 45; Vigus v. O'Ban- 
non, 118 il. 334, 8 NE 778. [rev 19 
Til, A. 124115 Anderson. v. Irwin, 101 
Ili. 411; Humphreys y. Collier, 1 
Til. 297; Coyle v. Castle, 201 Tllh. A. 
1; Hopkins v. Chicago City R: Co., 
178 Ill. A. 656; Sullivan v. Peo., 108 
Tih. Ax $328. 

Ind.—Knickerbocker Ice. Co. v. 
Gray, 171 Ind, 395, 84 NE 341; Coea- 
Cola Bottling Co. y. international 
Filter Co., 62 Ind. A, 421,- 113 NE 
Lit 


Towa.—-Fisher y. Carter, 178 Iowa 
636, 160 NW 15; Christenson. y. Pet- 
erson, 163 Iowa 708, 144 NW _ 315; 
New England Syndicate v. Cutler, 162 
Iowa 246, 143 NW 1095; - Elzig v. 
Bales, 135 Iowa 208, 112 NW 540: 

Kan.—Roberts vy. Dixon, 50 Kan. 
436, 31 P1083. 

Ky.—Louisville, etce., R. Co. ve Me- 
Coy, 177 Ky. 415,°197 SW 801; Cin- 
cinnati, etc., R. Co. v. Smith, 155 Ky. 
481, 159 SW 987; Maryland Fidelity 
Deposit Co. v. Champion Ice Mfg., 
ete.,i' Coji1338. Ky. 74,5117 Siw 1393: 
Wells -v. Royer Wheel Co., 114 SW 
ian, Grifith v. Hicks, 5 Ky. Op. 


La.—Woods’ Suce, 30 La. Ann. 
1002; Choppin v. Michel, 11 Rob. 233; 
Lockhart v. Jones, 9 Rob. 381; Clark 
v. Slidell, 5 Rob. 330; Etie v. Sparks, 
4 La. 463; Walden Vv. Grant, 8 Mart. 
N, . Si .565; (Pratt av. Flower, 3 Mart. 
ny 452; Lucile v. Toustin, 5 Mart. 

Md.—Green y. Caulk, 16 Md. 556. 

Mass.—Com.:v. Edgerton, 200 Mass. 


318, 86 NE 768; Gould v. Hartley, 
‘187 Mass. 561, 738 NE 656; Com. v. 
Kinison, (4 Mass. 646; Torrey: vy. 
Fuller, 1 Mass. 524, : 

Mich.—Peo. -v. Lambert, 5 Mich. 
3849, 72 AmD 49. 

Mitin.—Moon v. Harris, 122 Minn. 
138, 142 NW? 12. 


A asl v. Green, 51. Miss. 

Mo.—Sharp v. Missouri. Pac. R. Co., 
213 Mo. 517, 111 SW.-1154: ‘Bent v. 
Lewis, 88 Mo. 462 [rev 15 Mo. A. 40, 
578]; Bank of North America: v. 


| operate in his favor. 


-er in other words that no evidence 
shall be received which presupposes that the party 
who offers it can obtain better evidence.*® 
best evidence possible cannot be produced, then the 


It the 


Crandall, 87 Mo. 208 [rev 13 Mo. A. 
59%]; Pratt v. Missouri Pac. R. Co., 
139 Mo. A. 502, 122 SW 1125; State 
v. Sherman, 137 Mo. A, 70, 119 SW 
479; Davis v. Hilton, 17 Mo. A. 
31%; Lay v. Home Mut. F. & M. Ins. 
Co., 7, Mo. A. 666. 

Nebr.—Deeder v. State, 92 Nebr. 
662, 139 NW 228; Sampson yv. North- 
western Nat. Ins. Co., 85 Nebr. 319, 
123 NW 302; Bee Pub. Co. v. World 
Pub:, Co.,4 59 MNebr.-7bs-87 Siz IN Wi 
28. 

N. H.—Greely v. Quimby, 22 N. H. 
335; Hoitt v. Moulton, 21 N. H. 
586. 

N. J.—State v. Koettgen, 89 N. J. 
L. 678, 99 A 400; Durbrow v. Hack- 
ensack Meadows Co., 77 N. J. Li. 89, 
71 A 59; Hoffinan v. Rodman, 39 N. 
Jp aoe 

N. Y.—Kain y. Larkin, 
300, 30° NE 105 [rev 17 NYS 223]; 
Purick v. Port Jefferson Electric 
Light Co., 186 App. Div. 214, 174 
NYS 285; Matter of Carrington, 163 
App. Div. 544, 148° NYS 952; Loomis 
v. Mowry, 4 Hun 271; Reddington v. 
Gilman, 14 N..Y. Super. 235; Huttner 
v. Osear Daniels Co., 171 NYS 389; 
Winona First Nat. Bank v. Buffalo 
Prewas Co., 154 NYS 765. 


i C—Scott. v. Bryan, 73.N.~C. 
N. D.—Kaye v. Taylor, 28 N. D. 
293, 148 NW 629. 


Okl.—Cushman Motor Works Co. v-. 
Kelley, 173 P 1042; Farmers’ Nat. 
Bank v. Hartoon, 159 P 844. 

Or.—Spande vy. Western L, Indem- 
nity, .Coy, 01. Or. w20, tle. Pw ts, tae 
P..38; Friendly v. Ruff, 61 Or. 42, 
120 P 745; Tualatin Academy v. 
Keene, 59 Or. 496, 117 P 424. 

Pa.—White’s Est., 11 Phila. 100. 

Porto Rico.—Torres v. Lathrop, 16 
Porto Rico 172 

Re I.—Holden_ v. Thurber, 72 A 

S. C.—Chero-Cola Bottling Co. v. 
South Carolina Light, etc., Co., 104 
S. C. 214, 88 SH 534; State v. Teague, 
9 S. C. 149; Walker v. McMahan, 6 
Sac. 129 
37 


L. 


Tenn.—Sims v. Sims, 5 Humphr. 


Civ. 
AL) 171, SW: 1100; Edwards pe cone 
Settlers’ Assoc., (Ciy. A.) 166 SW 
423; Kleine v. Gidcomb, (Civ. <A.) 
152 Sw 462; Cathey v. Missouri, ete., 
Re Co., (Civ..A.) 183 SW 417; Cathey 
v. Missouri, ete., R. Co., (Civ. A.) 
124 SW 217; St. ‘Louis Southwestern 
Rie CO We McLeod, (Civ. A.) 115° SW 
85; Keller v. Faickney, 42 Tex. Civ. 
A. 483, 94 SW 103; Clawson y. Wil- 

kins, (Civ. A.) 93 SW 1086. 
Utah.—In re Frandsen, 50 Utah 
Canadian Pac. 


156, 367 P 362. 

Wash.—Kennedy v. 
R..Co.,, 8% Wash. 134, 151 P, 952° 
State v. Merchant, 48 Wash. 69, 92 
P 890: 

Wis.—Loomis v. Besse, 148 Wis. 
647, 185 NW 128. 

Eng.—Williams y. East Tudia Co., 
3 East 192, 102 Reprint 571; Cole v. 
Gibson, 1. Ves. _.503,° 27. Reprint 


1169. 
“The rule of law is, that the best 


‘evidence must be given of which the 
nature of the thing is capable; 


that 
is, that no evidence shall be received, 
which pre-supposes greater evidence 
behind, in the party’s possession or 
power. The withholding of that 
better evidence, raises a presump- 
tion, that, if produced, it might not 
For this rea- 
son, a party who is. in possession of 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


131 N. ¥. 


| it 
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next best evidence should be admitted.°° 
It is for the court to determine what is the best, 
and what is secondary, evidence of any fact which 


it is desired to prove.*! 


[§ 1221] 2. Limitations of Rule—a. In Gen- 
‘*The best evidence rule’’ does not demand 
that the strongest possible evidence of the matter 
in dispute shall be given, nor that all evidence ex- 
isting in the ease shall be produced, but requires 
simply that no evidence shall be given from which, 
considering its own character and the nature of 


eral. 


an original paper, or who has it in 
his power, is not permitted to give a 
copy in evidence, or to prove its con- 
tents.” Marshall, C. J., .in. Tayloe 
v. Riggs, 1 Pet..(U. S.) 591,.596, 7 L. 
ed. 275. : 

“Where a particular kind or Class 
of evidence is available which in its 
nature is best calculated to estab- 
lish the question in issue, it should 
be produced if required by the ad- 
verse party. When such evidence is 
produced, in order to be of any avail, 
it should be self-explanatory. If it 
is not so, it should be explained to 
the court or jury, so that it may be 
fully understood and given. such 
weight as it may be entitled to.” 


Walker v. Skliris, 34 Utah 358, 364, 
93) P1174. 
[a] Reasons for rule—(1) “The 


rule requiring the production of the 
best evidence, of which the case in 
its nature is susceptible, is adopted 
for the prevention of fraud, and is 
declared to be essential to the pure 
administration of justice. ... By 
requiring the production of the best 
evidence, the law denies the admis- 
sibility of that evidence which is 
merely substitutionary in its nature, 
when the original evidence can be 


had.” Anglo-American Packing, etc., 
Co. v. Cannon, 31 Fed. 313, 314. (2) 
“Tt is said in the books, that the 


ground of the rule, is a suspicion of 
fraud, and if there is better: évi- 
dence of the fact, which is withheld, 
a presumption arises, that the party 
has some secret or sinister motive in 
not producing it. Rules of evidence 
are adopted for practical purposes in 
the administration of justice, and 
must be so applied as to promote the 
ends for which they are designed.” 


U. S. v. Reyburn, 6 Pet. (U. S-) 352, )- 


367, 8 L. ed. 424. (8) “The object of 
the rule of law which requires the pro- 
duction of the best evidence of which 
the facts sought to be established 
are susceptible, is the prevention of 


fraud; for, if a party is in posses-' 


sion of this: evidence, and withholds 
it, and seeks to’ substitute inferior 
evidence in its place, the presump- 
tion naturally arises, that the better 
evidence is withheld for fraudulent 
purposes which its production would 
expose and defeat.” Bagley v. Mc- 
Miekle, 9 Cal. 430, 446. (4) “The 
purpose. of the rule... is ‘to pre- 
vent the promiscuous introduction of 
testimony by requiring the best evi- 
dence, not to make incompetent evi- 
dence competent.’ Fort Lyon Canal 
Co. v. Bennett, 61 Colo. 111, 119, 156 
P 604. (5) For other similar ob- 
servations see Tayloe v. Riggs, 1 
Pet...(U.) S.) 59%, 7.L. eds 2'75;:;Mor- 
decai v. Beal, 8 Port. (Ala.) 529; 
Fitzgerald v. Adams, 9 Ga. 471. 

[b] The “one general rule of evi- 
dence.”—“The judges and sages of 
the law have laid it down that there 
is but one general rule of evidence, 
the best that the nature of the case 
will admit.” Omychund y. Barker, 
1 Atk. 21, 49, Willes 538, 26 Reprint 
15, Willes 538, 125 Reprint 1310, 11 
ERC 126 (per Hardwicke, L. C.). 

[c] The best evidence rule is of 
ancient origin existing before it was 
the practice for witnesses to testify 
before the jury, and is connected with 
the doctrine of profert in pleading. 
Thayer Prelim, Tr. Ev. pp 503, 504, 
e 1d. , . 


EVIDENCE 


the transaction, 


source. 


sive.®2 


[d] Rule established by statute. 
—Anglo-American Packing, etec., Co. 
v. Cannon, 31 Fed. 313; Compton v. 
Fender, 132 Ga. 483, 64 SE 475; 
Hudson v. Spence, 49 Ga. 479. 

60. McKecwn v. Brown, 167 Iowa 
489, 149 NW 593; State v:. Potter, 
(Mo.) 191 SW 57; Farmers’ - Nat. 
Bank v.. Hartoon, (Okl.) 159 P 844; 
Commercial Union’ Assur. Co., Ltd. 
Vv. Wolfe, 41. Okl. 342,, 1387 P 704; 
People’s Sav. Bank v. Marrs, (Tex. 
Civ. A.) 206 SW 847; Bay Lumber 
Co. v. ‘Snelling, (Tex. Civ. A.), 205 


SW 763. 
540 Boyer v. Broffey, 109 Ill. A. 
62. U. S.—U. S. v. Reyburn, 6 Pet. 
352, 8 L. ed. 424; Central Commer- 
cial Co. v. Jones-Dusenbury Co., 251 
Fed. 13, 163 CCA 263; U.’S. v; Scott, 
Bou Med 4.1020 Ul, Hos pve,5 Gilbert, u2oneks 
Cas. No. 15,204, 2 Sumn. 19. 
Ala.—Weinstein v. Yielding, 167 
Ala. 347, 52°S 591; Dorough v. Har- 
rington, 148 Ala. 305, 42 S 557; Mc- 
Creary v. Turk, 29 Ala. 244; Patton 


v. Rambo, 20 Ala. 485. 
Me eee v. Barnum, 9 Conn. 
Fla.—Smith vy. State, 71 Fla. 639, 


(A SSUOTS eit yCyely . 

Ga.—Sewell v. Tallapoosa, 145 Ga. 
19, 88 SE 577; Brown v. Caylor. 144 
Ga. 302, 87 SE 295; Borders v. Ma- 
con, 18 Ga. A. 333, 89 SE 451; Kea- 


ton v. Sherrod, 16 Ga. A. 473, 85 
SE 682; Pitts v. State, 15 Ga.- A. 
436, 83 SH 678. 

Ill—Wagner v. Chicago, ete. R. 


Co., 277 Til. 114, 115 NE 201; Devine 
v. Chicago, ete., R. Co., 266 Ilk 248, 


107. NE 595 [aff 185 Ill. A. °488]; 
Vigus.v.. O’Bannon, 118 Ill. 334, 8 
NE 778. 


23 NE 83. 

Ky.—Grubbs v. Pickett, 1 A. K. 
Marsh. 253; Buckwalter v. Arnett, 34 
SW 238, 17 KyL 1233. 

La.—State v. Farrier, 114 La. 579, 


38 S 460. 

Md.—Richardson v. Milburn, 17 
Md. 67. 

Mass.—Holt v. Weld, 140 Mass. 


578, 5 NE 506; Chamberlain y. Car- 


ter, 19 Pick. 188 [dist Williams v. 
East India.Co., 3 Hast 192, 102 Re- 
print 571]; Com. v. James, 1 Pick. 
OLD. t 
* Mich.—Robinson v. Mulder, 81 
Mich. 75, 45 NW. 505; Shotwell v. 
Harrison, 22 Mich. 410. 
Mo.—Southern Iron, ete, Co. v. 


Smith, 192 SW 754; Webb v. Deering 
Southwestern R. Co., (A.) 196 SW 
86; Griffin v. Wabash R. Co., 115 Mo. 
A. 549, 91 SW 1015; Austin v. Boyd, 
23 Mo. A. 317. 

N. H.—Harriman v. Moore, 74 N. 
H. 277, 67 A 225; Roberts v. Dover, 
72 N. H. 147, 55 A.895; Webster v. 
Clark, 30 N. H. 245 [dist Hastman 
v. Moulton, 3 N. H. 156]. 

N. Y.—Peo. v. Gonzales, 35 N. Y. 
49; Rockwell v. Tunnicliff, 62 Barb. 
408; Dickman v. MacDonald, 50 Misc. 
531, 99 NYS 429; Fink v. Glauber, 
121 NYS 297. 

N. C.—Yow v. Hamilton, 136 N. C. 
357, 48 SE 782; Clements v. Hunt, 46 


N. C. 400. ; 
Pa.—Williamsport Vv. Citizens’ 
Water;! ete. Co.,. 232 Pa. 232; 249, 


81 A 316 [quot Cyc]; Crozer v. New 
Chester Water Co., 148 Pa, 130, 23 A 
11123; Canfield v. Johnson, 144 Pa, 


Ind.—Hewitt v. State, 121 Ind. 245,. 
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an inférence may arise that there 


‘is obtainable by the party other evidence more di- 
rect and conclusive and more nearly original in its 
While secondary evidence cannot be ad- 
mitted in substitution for primary evidence, yet 
where the evidence offered is primary or original 
in its character, it cannot be excluded because there 
might have been introduced other primary evidence 
that is corroborative or stronger and more conclu- 
Under such circumstances it is the weight 
of the evidence, not its admissibility, that is in- 


61, 22 A 974; Western Union Tel. 
Co. v. Stevenson, 128 Pa. 442, 18 A 
441, 15 AmMSR 687, 5 LRA 515; Shoen- 
berger v. Hackman, 37 Pa. 87; Cut- 
bush y. Gilbert, 4 Serg. & R. 551; 
American Mfg. Co. v. S. Morgan 
Smith Co., 33 Pa. Super. 469; Cunnius 


e Reading School Dist., 25 Pa. Co. 
S. C.—Hagins v. Attna L, Ins. Co., 
72 Se G..216, 51 SE 683. 


Tex.—Holmes v. Corvell, 58 - Tex. 
680; Mt. Pleasant Nat. State Bank v. 
Ricketts, (Civ. <A,). 15203S'w 646: 
Cristler v. Williams, 62 Tex. Civ. A. 
169, 130 SW 608; Finberg v. Gilbert, 
(Civ. A.) 124 SW 979; Ft. Worth, 
gic, R. Co. vy. Spear, (Civ. A.) 107 SW 

Vt.—State v. Rosenberg, 88 Vt. 223, 
$2 A 145; Whitney Wagon Works v. 
Moore, 61 Vt. 230, 17 A 1007; Hough- 
ton v. Paine, 29 Vt. 57. 

Wash.—State v. Rackich, 66 Wash. 
390, 119. P 848, 37 LRANS 760, Ann 
‘Caslogi13sC, si2e 

9 W.' Va. 


W. Va.—State vy. 
559. 

Wis.—Althouse v. Jamestown, 91 
Wis. 46, 64 NW 428. 

“Ihe rule of evidence does not re- * 
quire the strongest possible evidence 
of the matter in dispute, but only 
that no evidence shall be given which, 
from the nature of the transaction, 
supposes there is better evidence.” 
U. S. v.. Reyburn,. 6 Pet. (U.-S.) 352, 
367, 8 L. ed. . 424. 

* “The rules of evidence are adopted 
for practical purposes in the a@inin- 
istration of justice; and although it 
is laid down in the books, as a gen- 
eral rule, that the best evidence the 
nature of the case will admit’ of, 
must be given; yet it is not’ under- 
‘stood that this rule requires the 
strongest possible assurance of the 
matter in question. The extent to 
which the rule is to be pushed, .in a 
case like the present, is governed in 
some measure by circumstances, If 
any suspicion hangs over the instru- 
ment, or that it is designedly with- 
held, a more rigid inquiry should be 
made into the reasons for its non- 
production. But when there is* no 
such suspicion, all that ought to' be 
required is reasonable diligence to 
obtain the original.’”’ Minor y. Tillot- 


Cain, 


{sony (Ret: Co. oSa) 99, 100, 8 L. ed. 


621. 

“The rule which requires that the 
best- evidence must be adduced to 
prove the fact sought to be estab- 
lished, and which excludes secondary 
evidence, is often misunderstood. ... 
‘The rule relates not to the measure 
and quantity of evidence, but to the 
quality. It is not necessary to give 
the fullest proof of which a fact may 
admit, Powell on Ev., 40, (96 Law 
Lib). The rule does not operate in 
any case to exclude evidence merely 
because it is not all, nor the most 
satisfactory, which might be adduced. 
when the evidence which is offered, 
and that which is withheld, is all of 
the same quality or grade.’ See 1 
Phil. Ev., 568, note, and the author- 
ities there referred to. On page 570, 
the author says: ‘Where there is no 
substitution of’ evidence, but only a 
selection of weaker for stronger 
proofs, or an omission to supply all 
the proofs capable of being produced, 
.the rule is not infringed.’”’ Richard- 


son vy. Milburn, 17 Md. 67, 70. 


976 [22C.5.] 


volved. 


lated.*4 


63. Ind.—Hewitt v. State, 121 Ind. 
245, 23 NE 83. 
Mass.—Com. v. Merrell, 99 Mass. 


542; Chamberlain v. Carter, 19 Pick. 


188 [dist Williams v. East India Cor 
8 East 192, 102 Reprint 571]. 

N. H.—Roberts v. Dover, 72 N. H. 
147, 55 A 895. 

N. Y.—Peo. v. Gonzales, 35 N. mY 
49; Rockwell v. Tunnicliff, 62 Barb. 
408. 


Pa.—Williamsport v. Citizens’ 
Water, etc., Co., 232 Pa. 232, 249, 
Si erAN 316, “quot ~Cye];, /Canfield.-v. 
Johnson, 144 Pa. 61, 22 A 974 

Vt.— Whitney Wag on Works v. 
Moore, 61 Vt. 230, 17 re 1007; Hough- 
ton v. Paine, 29 Vt. 57 

64, U. S.—Blanton vy. Kentucky Dis- 
tilleries, ete., Co., 120 Fed. 318 [aff 
149 Fed, 31, 80 CCA 343 (certiorari 
den 205) U.S. 543,827 SCt 790, 51 Ti: 
eo 9o22) GeO. oO. V. Gilbert, ~2o. bt 
Cas. No. 15,204, 2 Sumn. 19. 

Ala. —Dorough v. Harrington, 148 
Ala. 305, 42 S 557; McCaskle v. Amar- 
ine, 12 Ala. ik ffs 

Ariz.—Empire Smelting Co. v. 
Gardiner, etc. Co., 10 Ariz. 117, 85 
1 BAP An 

Cal.—Nixon v. Goodwin, 3 Cal. A. 
358, 85 P 169. 

Conn.—New York, etc., R. Co. v. 
Offield, 78 Conn. 1, 60 A 740 [aff 203 
TPess alee SOt was Olgd, 6dy 2ok]; 
Barnum y. Barnum, 9 Conn. 242. 

Ga.—Varn v. Chapman, 142 Ga. 
243, 82 SE 641; Davis v. Gaskins, 137 
Ga. 450, 73 SE 579; Burton v. Meinert, 
1386 Ga. 420, 71 SE 870; Atlantic 
Coast Line R. Co. v. Taylor, 125 Ga. 
454, 54 SE 622; McLamb v. Lambert- 
son, 4 Ga. A. 553, 62'SH 107; Cox v. 
State, 3 Ga. A. 609, 60 SH 283: Sims 
Vv. Scheussler, 2 Ga. A. 466, 58 SE 
6938. 


lll.—Vigus v. O’Bannon, 118 Ill. 
334, 8 NE 778. 
Ind.—-New. York, .ete., R. Co. v. 


Lind, 180 Ind. 38, 102 NE 449; Romo- 
na O@dlitic Stone Co. v. Weaver, 49 
Ind. A. 368, 97 NE 441, 

Iowa.—O’Neil v. Adams, 144 Iowa 


385, 122 NW 976; Richey v. Lone 
Tree Farmers’ ete., Sav. Bank, 121 
NW 2 

Kan.—Tyner  v. Schoonover, 79 


Kan. 573, 100 P 478. 

Ky.—Shields y. Chesser, 167 Ky. 
532, 180 SW 968; Buckwalter v. Ar- 
nett, 34 SW 238, 17 KyL 1233. 

Md.—Geiselman v. Schmidt, 106 
Md. 580, 68 A 202; Richardson v. 
Milburn, 17 Md, 67. 

Mass.—Beauregard v. Smith Co., 
213 Mass. 259, 100 NE 627, 45 LRANS 
200, AnnCasi914A 473. 

Mich.—Elliott v. Van euron, 33 
Mich. 49, 20 AmR 668; Shotwell, v. 
Harrison, 22 Mich. 410. 

Minn.—Wessel y. Cook, 132 Minn. 
442, 157 NW 705. 

Mo.—Conner v. Nevada, 188 Mo. 

N. H.—Harriman y.. Moore, 74 N. 
H. 277, 67 A 225. 


148, 86 SW 256, 107 AmSR 314. 
N. J.—Patton v. Freeman, 1. N. J. 


Ts 1135 

N. M.—Di Palma vy. Weinman, 16 
Ni M;, 3023; 121-.P- 38, 

N, Y.—Peo. v. Gonzales, 35 N.Y. 


48; Rockwell v. Tunnicliff, 62 Barb. 


In brief it is essential to the exclusion 
of evidence under the best evidence rule that the 
evidence not produced should be not only more di- 
rect, satisfactory, and conclusive than that offered, 
but should be also higher in grade or degree; and 
where there is no substitution of secondary for 
primary or original evidence the rule is: not vio- 
It is also to be observed that the rule 
requiring a party to produce the best evidence which 
is available is not inflexible, but may, under proper 
circumstances, be relaxed by the trial court.®® 
it has been held that where it is sought to use a 
written statement as an admission, the best evi- 


EVIDENCE 


Obtainable. 


So 


408. 
N. C.—Yow v. Hamilton, 136 N. C. 
357, 48 SE 782; Clements v. Hunt, 


46. N. C. 400; Governor y. Roberts, 9 
N.C, 26 


Pa.— Williamsport Wie Citizens’ 
Water, etce:, Co. 232 Pa., 232, 249, 
81 A 316 [quot Cyc]; Canfield Vv. 


Johnson, 144 Pa. 61, 22 "A 974; West- 
ern Union Tel. Co. v, Stevenson, 128 
Pa,’ 442, 18° A 441, 15 AmSR 687, 5 


GRA Sh5s:* Turnbull” v:. .O’ Haraiys -4 
Yeates 446; American Mfg. Co. v. 
Spee ae Smith Co., 33 Pa. Super. 
469. 


S. C.—Mitchiner vy. Western Union 
Deli Coy Oboe Ie epost OL Shy mee 
Thomasson y. Kennedy, 24 S. C. Eq. 
440. 

S. D.—Renville State Bank v. 
Kinsberg, 166 NW 643. 

Tenn.—McCully v. Malcom, 9 Hum- 
phr. 187. 

Tex.—Bledsoe v. Gonzales County, 
31 Tex. 636; McLaughlin vy. Terrell, 
(Civ. A) 179 SW 932; Word v. Hous- 
ton Oil Co., (Civ. A.) 144 SW 334; 
Typer.v. Tom, 62 Tex. Civ. A.) 288, 
132 SW 850; Cristler v. Williams, 62 
Tex. Civ. A. 169, 130 SW 608; Inter- 
national, ete, eR. (Co. “ve Morin, 153 
Tex. Civ. A. 531, 116 SW 656; Shel- 
don Canal Co. vy. ppuers 40 Tex. Civ. 
A. 460, 90 SW 20 

Utah. —Meyers ef San Pedro, etc., 
R 'Co., 36, Utah 3072104 P7736," 24: 
AnnCas 1229, 

Vt.-—-Magoon v. Hastman, 86 Vt. 
261, 84 A 869; Massucco vy. Tomassi, 
80 Vt. 186, 67 A 551; Whitney Wagon 
Works v. Moore, 61 Vt. 230. 17 A 
1007; Houghton v. Paine, 29 Vt. 57. 

Wash.—State vy. Garland, 65 Wash. 
666, 118 P 907, 
aa Va.—State v. Cain, 9 W. Va. 

[a] Diustrations.—(1) Where a 
highway is both a highway of rec- 
ord and by user, proof of user is not 
inadmissible as an attempt to prove 
a highway by secondary evidence. 
Harriman v. Moore, 74 N. H. 277, 67 
A 225. (2) A pass book given to a 
depositor in a bank is no better evi- 
dence of the amounts deposited than 
are the entries made in the bank’s 
book, from the slips presented by the 
depositor. Zang v. Wyant, 25 Colo. 
bbl sb6ieP=$5657e7T1VAmMSIR, D450) 
Regulations of a railroad company 
relating to stop-over privileges, 
adopted by a reference thereto in a 
railroad ticket, and written into the 
contract by implication, could be 
shown by statements made by the 
agent selling the ticket. as well as 
by the printed circular of the railroad 


company in question. Leyser _v. 
Chicago, etc., R. Co., 138 Mo. A. 34, 
119 SW 1068. 


{[b] The tender of a check by a 
debtor to his creditor in full settle- 
ment of the claim of the creditor 
may be established by parol, as well 
as by writing, both constituting orig- 
inal evidence of the fact. Cristler v. 


Williams, 62 Tex. Civ. A. 169, 130 
SW 608. 
[c] Payment of costs.—In an ac- 


tion by a delinquent taxpayer to re- 
cover costs alleged to have been il- 
legally exacted upon payment of the 
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dence rule does not apply, but a copy of the: writ- 
ing or parol evidence of its contents is admissible.** 

[§ 1222] b. Admissibility of Best Evidence 
Where the evidence offered, while not 
of the highest degree or of the most satisfactory 
kind, is otherwise competent and is the best which 
under the circumstances of the case can be pro- 
duced, and the absence of evidence of a higher de- 
gree or of a more conclusive character is not at- 
tributable to the fault of the party seeking to prove 
the fact in controversy, then the requirements of 
the best evidence rule are complied with and the 
evidence is admissible.** 


This is the underlying 


taxes, parol testimony as to the 
amount of costs paid to the collector 
is admissible. Typer v. Tom, 62 Tex. 
Civ. A. 288, 182 SW 850. 

{d] Where the existence of a 
quarantine is disputed, a witness can 
state that fact without intreducing 
the ordinance authorizing it. Mitchin- 


er v. Western Union Tel. Co., 70 
S.-G. 522, 50° SH 190. 
[e] Location of railroad crossing. 


—In an action for damages for in- 
juries received by plaintiff at the 
crossing of defendant railroad, proof 
that the crossing was within the city 


limits of a municipality does not 


have to be made, by a record of the 
incorporated limits, but can be shown 
by the oral testimony of those fa- 
miliar with the location, New York, 


etc., R. Co. v, Lind, 180 Ind. 38, 102 
NE 449. 
{f] Genuineness of signature.— 


The rule of evidence requiring the 
production of the best evidence ob- 
tainable is not violated by permitting 
the genuineness of a signature to an 
attested instrument to be proved by 
a witness who is familiar with the 
handwriting of the person by whom 
it purports to have been made, with- 
out introducing the testimony of such 
person, although he may be easily 


-accessible at the time such proof of 


the signature is offered. McCray v. 
State, 134 Ga. 416, 68 SE 62, 20 
AnnCas 101. 


[g] Telephone calls—Although an 
official record of telephone calls is 
kept, a person receiving such a mes- 
sage may state the message which he 
received, Hubert vy. Granzow, 13i 
Sere 361, 155 NW 204, AnnCas1917D 

{h] Marriage may be proved by 
the acknowledgment and declaration 
of the parties, their conduct and gen- 
eral reputation, without first showing 
that record evidence or testimony of 
an eyewitness of the marriage is not 


available. Tyner v. Schoonover, 79 
Kan..573, 100 P 478. 
{iJ Statements while making 


deposition, —Where the court refuses 
to require a deposition of a person 
to be filed or to allow a carbon copy 
thereof te be read, a ruling that in 
consequence thereof no oral testi- 
mony could be heard of anything 
which such person said while giving 
Such deposition and which was made 


a part of the deposition was errone- 
ous. Carterville Coal Co. v. Covey- 
Durham Coal Co., 186 Ill, A. 163. 

65. Stafford Springs St. R. Co.-v. 
Middle River Mfg. Co., 80 Conn, 37, 
66 A 775; Mattson v. Minnesota, etc., 
R. Co., 98 Minn. 296, 108 NW 517. 

66. Purinton v.Purinton, 101 Me. 
250, 63 A 925, 115 AmSR 309; Smith 
v. Palmer, 6 Cush. (Mass.) 513; Kel- 
ley v. McKenna, 18 Mich. 381. 

67. U. S.—uvU.S. v. Reyburn, 6 Pet. 
352, 8 L. ed. 424; Clinchfield Coal 
Corp. v. Steinman, 223 Fed. 748, 139 
CCA 273; Shields v. Norton, 143 Fed. 
802, 74 CCA 254; U. S. v. Scott, 25. 
Fed. 470. 

Ala.—Pollak v. Winter, 197 Ala. 
173, 72 S 386; Adams vy. Governor, 1 
Ala. 627, 

Cal.—Walsh y. Harris, 10 Cal. 391; 


For leter cases. developments and-changes in the iaw see cumulative Annotations, same title, page and note number. 
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principle upon which secondary evidence is admit- 
ted, where the primary evidence has been lost or 
destroyed, or is otherwise inaccessible to the party 
But the secondary evidence 
offered must of course be otherwise competent and 
admissible, notwithstanding that it is the best or 
only evidence of which the nature of the case is 
susceptible; and if for any reason it is incompetent 


desiring to use it.68 


Knight v. All Persons, 32 Cal. A. 381, 
162 P 1051; Winchester vy. Payne, 10 
Cal. A. 501, 102 P 531; Andrews v. 
Wheeler, 10 Cal. A. 614, 103 P 144; 
Dennis v. Crocker-Huffman Land, 
ete, (Co.;)6; (\Caly Als5 8,01 [Pe 4253 

D. C.—Chalvet v. Huston, 43 App. 
77, AnnCasi916C 1180. 

Ga.—Woocruff v. Woodruff, 22 Ga. 
237; O’Connor v. U. S,, Ga, A. 
246, 75 SE 110. 

Ill.— West Pub. Co. v. Lasley, 165 
Tl. A. 256. 

Iowa.—McKeown vy. Brown, 167 
Iowa 489, 149 NW 593; Lang v. Lang, 
157 Iowa 300, 135 NW 604; O’Neil v. 
Adams, 144 Iowa 385, 122 NW 976; 
Coulthard v. McIntosh, 143 Iowa 389, 
122 NW 2338; Kinney v. Howard, 133 
Iowa 94, 110 NW 282. 

Kan.—Beckman v. Ash, 103 Kan. 
437, 173 P 920; McKnight v. Stras- 
burger Bldg. Co., 96 Kan. 118, 150 P 
542, 543 [cit Cyc]; Morrow v. Inge, 89 
Kan. 481, 131 P 1184. 

Ky.—Wells v. Royer Wheel Co., 114 


SW 737; Louisville Bridge Co. v. 
Louisville, etc., R. Co., 75 SW 285, 
25 KyL 405. 


La.—Landry v. Laplos, 113 La. 697, 
37 S 606; Montgomery v. Routh, 10 
La. Ann. 316. 

- ro ety v. Creek, 3 Harr. & 

Mass.—Binney vy. Russell, 109 
pp 55; Pease v. Smith, 24 Pick. 
Minn.—Wilson vy. Minneapolis, etce., 
R. Co., 31 Minn. 481, 18 NW 291. 

Mo.—Montgomery v. Dormer, 181 
Mo. 5, 79 SW 913; Bosse v. Weik, 
144 Mo. A. 468, 129 SW 417. 

N. Y.—Langdon y. New York, 133 
N. Y. 628, 31 NE 98 [aff 59 Hun 434, 
13 NYS 864]; Ellsworth v. Attna Ins. 
Co., 105 N. Y. 624, 11 NE 355; Mc- 
Kinnon v. Bliss, 21 N. Y. 206; Jela- 
lian v. New York, etc., R. Co., 134 
App. Div. 381, 119 NYS 136; Mona- 
han v. Metropolitan Surety Co., 114 
NYS 862; Bogardus’ v. Trinity 
Church, 4 Sandf. Ch. 633. 

Oh.—Folliard v. State, 14 Oh. Cir. 
Ct.N.-S.2205, 

Okl.—Cushman Motor Works Co. 
v. Kelley, 173 P 1042; Commercial 
Union Assur. Co., Ltd., v. Wolfe, 41 
Okl,, 34250137 FE. 704. 

Or.—Lualatin Academy v. Keene, 
59 Or. 496. 117 P 424; State v. Mc- 
Ginnis, 56 Or. 163, 108 P 182. 

Pa.—McGarr v. Lloyd, 3 Pa. 474. 

R. I.—Inman v. Potter, 18 R. I, 111, 
25 A 912. 

S. C.—Edgefield Mfg. Co. v. Mary- 
land Casualty Co., 78 S. C. 78, 58 SE 
969; Rigby v. Logan, 45 S. C. 651, 24 
SE 56; Hobbs v. Beard, 43 S. C. 370, 
21 SE 305. 

S. D.—Renville State Bank v. Kins- 
berg, 166 NW 643; Comeau vy. Hur- 
ley, 22'S: D310, 117%, NW, 3i1. 


Tenn.—Teil v. Roberts, 3 Hayw. 
So tee 

Tex.—Powell v. Archer County, 
(Civ. A.) 198 SW 1037; Avery v. 
Llano Cotton Seed Oil Mill Assoc., 
(Civ: WAS) 196" (SIW- 3b Kenley (=v. 


Robb, (Civ. A.) 193 SW 375. : 

Va.—Norfolk, etc., R. Co. v. Briggs, 
103 Va. 105, 48 SE 521. 

Eng.—Omychund v. Barker, 1 Atk. 
21, Willes 538, 26 Reprint 15, Willes 

538, 125 Reprint 1310, 11 ERC 126. 

’ Can.—Larentide Mica Co. v. Fortin, 
39.-Can: S.C. 680. 

“The rule of law which demands 
the best evidence is qualified to 
mean the best evidence available to 
the party producing it.” Bosse _ v. 
Weik, £44’°Mo. A. 468, 473, 129 SW 
417. 
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[§ 1223] ec. 
dence. 


{a] Mllustrations.—(1) Plaintiff, a 
part of whose land was overflowed 
by water from defendant’s canal, 
thereafter in gathering the potatoes 
grown on the land mingled those 
gathered from the unflooded portion 
with those from the flooded portion, 
so that it was impossible to state 
which part of the entire crop was 
from the portion not flooded and 
which was from the flooded portion. 
There was testimony that the por- 
tion not flooded was not as well 
adapted to raising potatoes as the 
flooded portion, and that a compari- 
son of the potatoes gathered on the 
two portions of the land showed 
that those from the unflooded por- 
tion were larger in size and more ex- 
tensive in yield. It was held that the 
fact that plaintiff did not keep the 
potatoes separate did not prevent him 
from Showing the yield on adjoining 
lands, on the ground that by min- 
gling the potatoes he destroyed the 
best and most accurate evidence on 
the questions of quantity and quality. 
Dennis v. Crocker-Huffman Land, 
etc., Co., 6 Cal. A. 58, 91 P 425. (2) 
The testimony of a man as to the 


contents of a lost letter to his wife. 


from another, written in a foreign 
language unintelligible to the hus- 
band, and read to him by his wife, 
since deceased, is admissible as the 
best evidence obtainable. Chalvet v. 
Huston, 43 App. (D. C.) 77, AnnCas 
1916C 1180. 

[b] “In determining what is the 
best evidence the nature of the case 
will admit of, and what is secondary 
evidence, regard must be had, to 
some extent, of the nature and char- 
acter of the business to which the 
evidence relates and the method of 
its conduct.” Pittsburg, etc., R. Co. 
v. Chicago, 242 Tll. 178, 193, 89 NE 
1022, 44 LRANS 358, 134 AmSR 316 
[aff 144 Ill. AY 293]. 

[c] Ancient possession.—Where it 
was sought to establish the posses- 
sion of a party at a period one hun- 
dred and forty years before the trial, 
the statements of standard histo- 
rians, recitals in public records and 
in statutes and legislative journals, 
the proceedings in courts of justice, 
their averments and results, and the 
depositions of witnesses taken in old 
suits, were admitted as evidence, be- 
cause other testimony did not exist; 
but such evidence was admitted with 
great caution, and with due allow- 
ance for its importance and _ its 
capability of misleading, and restrict- 
ed as to the historical part to facts 
of public interest of a general nature. 
Bogardus v. Trinity Church, 4 Sandf. 
Che CNi a) 633; 

[d] Value.—Where a number of 
chattels were destroyed so that de- 
tailed evidence of their value could 
not be given, testimony of their ag- 
gregate value is admissible. Mc- 
Knight v. Strasburger Bldg. Co., 96 
Wari 18 t5o0l Py 542% 

fe] Rental value as proof of rent 
received.—In an action to recover 
damages for obstruction of light, air, 
and access to plaintiff’s premises, the 
persons from whom plaintiff derived 
title and also their agents for the 
collection of rents being dead, and it 
being difficult or impossible to_ find 
the former tenants, evidence of the 
rental value may be admitted as evi- 
dence of what was actually received 


-as rent, that being the best evidence 


of which the case is suscentible. 
Griswold v. Metropolitan El. R. Co., 
14 Daly 484 [mod on rearg 122 N. Y. 
640 mem, 25 NE 361 mem]. 
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it cannot be admitted.®® 

Prerequisites to Exclusion of Evi- 
Before evidence can be excluded on the 
ground that it is secondary it must appear either 
trom the nature of the fact to be proved or by evi- 
dence introduced by the objecting party that there 
is higher evidence in existence and of what that 
evidence consists;’® that it is material, relevant, 


{f{] Nonemployment by nonresi- 
dent business firm.—‘To allow an 
agent of a non-resident business firm 
to testify that the firm kept a record 
of the names of all employees, and 
that he has examined the record, and 
the name of a certain individual! 
does not appear thereon, is proper 
evidence for the purpose of showing 
that such person is not an employee 
of the firm, and such evidence would 
not be inadmissible on the ground 
that the record itself is the highest 
and best evidence.” Jordan vy. State, 
127 Ga. 278, 56 SE 422 [appr Daniel 
v. Braswell, 113 Ga. 372, 38 SE 829: 
ues v. Johnson, 95 Ga. 629, 23 SE 


{g] Effect of statute—If evi- 
dence of a particular kind is re- 
quired by a statute which has no 
negative words, and, without any 
negligence of the party desiring to 
prove a fact, the evidence required 
by law cannot be obtained the next 
best evidence may be admitted. Ken- 
dall v. Kingston, 5 Mass. 524. 

68. Ring’s Pet. 104 Me. 544, 72 A 
548; Robey v. State, 73 Tex. Cr. 9, 
1638 SW 713; Kennedy v. Canadian 
Pac. sR. Co., 8% ;Wash. 134, 1516P 252; 

[a] Where there was no primary 
or record evidence that lots reserved 
for public uses were located in the 
“Vaughan Tract,’ so called, in El- 
liottsville Plantation, words and re- 
citals in deeds of land within its 
limits, marks on an old plan known 
as the “Bodfish Plan,” statements in 
Loring’s History of Piscataquis 
County and the school reports were 
admissible aS secondary evidence 
that such lots had been located. 
Ring’s Pet., 104 Me. 544, 72 A 548. 

Grounds for admission of secon- 
dary evidence see infra §§ 1315-1340. 

69. Et. Lyon Canal Co. v. Bennett, 
6h, Colo) 111, -1565 2.60435 Prince: x, 
Smith, 4 Mass. 455; Niles v. Forman, 
3 Barb. (N. Y.) 594. 

[a] Hearsay is excluded under 
this principle. Domschke v. Metro- 
politan: ,E)..R. Co.,.148 N.Y. 377.42 
NE 804 {rev 74 Hun 442, 26 NYS 
840]; Nichols v. Kingdom Iron Ore 
Co., 56 N. Y. 618; Reeves v. State, 7 
SAY 276: 

70. U. S.—U.S. v. Reyburn, 6 Pet. 
352, 8 L. ed. 424. 

Ala.—Louisville, ete., R. Co. v. 
Gray, 191 Ala. 514, 67 S 687; Union 
Foundry, etce., Co. v. Langford, 145 
Ala. 667, 39 S 765; Scarborough v. 
Reynolds, 12 Ala. 252; Curry v. Rob- 
inson, 11 Ala. 266. 

Ga.—May v. Dorsett, 30 Ga. 116. 

Ind.—Terre Haute, etc., R. Co. v. 
Stockwell, 118 Ind. 98, 20 NE 650. 

Iowa.—Worez v. Des Moines City 
R. Co., 175 Iowa 1, 156 NW 867; La- 
valleur v. Hahn, 152 Iowa 649, 132 
NW 877, 39 LRANS 24; Arnold v. 
Arnold, 20 Iowa 273; Conger v. Con- 
verse, 9 Iowa 554. 

Kan.—Beckman v. Ash, 103 Kan. 
AST) Lise) 1920; 

Ky.—Bolar v. Browning, 168 Ky. 


278, 181 SW 1109. 

La.—Eastin v. Eastin, 10 La. 194; 
Duplessis v. Kennedy, 6 La. 231; 
Gosselin v. Abat, 3 La. 549. . 

Me.—Bryer v. Weston, 16 Me. 261. 

Md.—Hadden v. Linville, 86 Md. 
210, 38 A 37, 900. 

Mich.—Pearson v. Wallace, 170 


NW 72; Connine y. Smith, 190 Mich. 
631, 157 NW 450; Kalamazoo Novelty 
Mfg. Works v. Macalister, 40 Mich. 
84. 

M'‘nn.—Traxler v. Minneapolis Ce- 
dar, ete., Co., 128 Minn. 295, 150 NW 
914, ’ 
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and competent to prove the fact;"t and that if pro- 
duced it would more satisfactorily explain and es- 
tablish the fact than the evidence offered.” 
sequently if evidence of a fact, although secondary 
in its nature, is admitted without objection, it is 


competent proof of the fact.7* 


[§ 1224] d. Evidence Relating to Collateral 


Mo.—Gilbert v. Boyd, 25 Mo. 27; 
Kropp v. Herman Brewing. Co., 138 
Mo. A. 49, 119 SW 1066. 

N. H.—Roberts v. Dover, 
Ha 55 A 895. 

J.—In re McCraven, 87 N. J. Eq. 
Pen 99 A 619. 

N. Y.—Bank of North America v. 
Embury, 33 Barb. 323, 21 HowPr 14; 
Imperial Bldg. Co. v. ‘John Hy Wood- 
bury Dermatological Institute, 29 


Mise. 617, 61 NYS 129 [aff 59 NYS 
186 
Ne C.—-Universal Oil, etc., Co. v. 


Burney, 174 N. C. 382, 93 SH 912; 
Charlotte v. Alexander, 11325 NL VC. 
515, 92 SE 384, LRA1917F 493. 

Or.—State v. Emmons, 63 Or. 535, 
127 P 791; State v. Finch, 54 Or. 482, 
193 P 505. ine 

Pa.—Williamsport Vv. Citizens’ 
Water, etc, Co., 232 Pa. 232, 81 A 
316; Lee v. Lee, § Pa. 169. : 

s C.—Henry Mercantile Co. v. 
Georgetown, etc., R. Co, 104 S. C. 
478, 89 SE 480; Ingram v. Sumter 
Music House, Sn OF 281, 28 SH 
936; Kilpatrick v. Vandiver, 9 S. C. 
ile 341; Treasury Comrs. v. Allen, 9 
SiG? Le 88. 

Tex.—Lane v. Sanders, (Civ. A.) 
201 SW 1018; Galveston, etc., R. Co. 
Vv. Pennington, (Civ. A.) 166 Sw 464; 
Kleine v. Gidcomb, (Civ. A.) 152 Sw 
462; Missouri, etc., R. Co. v. Milam, 
20 Tex. Civ. A. 688, 50 SW 417; Chap- 


pell’ ve ‘State? 58 Tex/'Cr. 401, 126 
SW 274. : F 
Utah. pec ag) King Min. Co. v. 


Hanson, 176 P 
Vt.—Curtis ay Ingham, 2 Vt. 287. 
Wash.—United Iron Works v. Hur- 
ley Mason Co., 71 Wash. 275, 128 P 
209. 
Ont.—Taggart v. Ross, 13 U. C. Q. 
Bev61 


[a] Dustration.—In preliminary 
mandamus proceedings by a city 
seeking to acquire a water com- 
pany’s works and property, testimony 
relied on by the water company to 
show the cost of its plant, when 
otherwise competent, cannot be ex- 
cluded simply because the trial court 
assumes that the water company’s 
_ pooks and papers would better show 
the actual cost price. 
v. Citizens’ Water, etc., Co., 282 Pa. 
232, 81 A 316. 

[b] Ownership.—When it does not 
appear that written proof of the 
ownership of a steamboat is in ex- 
istence, parol evidence of ownership 
will be admitted. Fay v. Davidson, 
13 Minn. 523; McMahon v. Davidson, 
12 Minn. 357. 

{c] Dissolution of partnership. 
Where a partnership need not be, and 
is not shown to have been, formed in 
writing, its dissolution may _ be 
proved by parol. Poignand v. Liver- 
more, 5 Mart. N. S. (la.) 324. 

{d] The lading of goods may be 
proved by parol, if it be neither al- 
leged nor proved that there was a 
bill of lading. Giraudel v. Mendi- 
burne, 3 Mart. N. S. (La.) 509. 

[e] Land not included in convey- 
ance.—Parol evidence is admissible 
to show that land in dispute is not 
included in the conveyance under 
which plaintiff claims, in the absence 
of a survey of the premises or of a 
plan annexed to the act of sale. 
Hiestand v. Forsyth, 12 Rob. (La.) 
371. 

{f] Authority of public officer.— 
A  controller’s instructions. to a 
sheriff, authorizing the latter to em- 
ploy counsel to prosecute suits on 
delinquent tax lists, need not be in 


12 Nv. | 


Williamsport, 


EVIDENCE 
Matters. 


Con- 


tainable.*4 


writing, but that the authority may 
be established by parol. Houston, 
etc., R. Co. v. State, 39 Tex. 148, 152 
(“This question is settled by thé 
statute—there need be no proof of 
the authority of a public officer to 
discharge a duty which the law im- 
poses upon him’’). 

[g] Charges against member of 
secret order.—-Parol evidence is in- 
admissible to prove the substance of 
charges preferred by a secret order 
against a member, unless there is 
evidence first that the charges were 
not in writing. Adams v. Greeson, 
16 Ga. A. 649, 85 SE 936. 

71. Sadler v. State, 165 Ala. 109, 
51 S 564; Ware v. Morgan, 67 Ala. 
461; Lamb v. Moberly, 3 T. B. Mon. 
(Ky.) 179; Clifton v. Litchfield, 106 
Mass. 34; Doe v. Morris, 12 East 237, 
104 Reprint 93. 

72. Ala.—O’Neal v. Brown, 20 
ae 510; Patton v. Rambo, 20 Ala. 
485. 

Ark.—Greenfield v. Wright, 16 Ark. 
186; State v. Thompson, 10 Ark. 61. 

Conn.—Edgerton vy. Edgerton, 8 
Conn, 6. 

Ind.—Lee v. Hills, 66 Ind. 474, 


Iowa.—Donahue v. McCosh, 70 
Iowa 733, 30 NW 14. 

Nebr.—State v. Junkin, 79 Nebr. 
532, 118 NW 256. 

N. H.—Caldwell v. Wentworth, 16 
N. H.. 318. 

N. J.— Den v. Hamilton, 12 N. J. 
L. 109. 

N. C.—Dail v. Sugg, 85 N. C. 104. 


Ss. C-—-Simmons Hardware Co. v. 
Greenwood Bank, 41 S. C. 177, 19 SE 
502, 44 AmSR 700. 

Eng.—Doe vy. Morris, 12 East 237, 
104 Reprint 98. 

73. Ind.—Western Union Tel. Co. 
v. Cline, 8 Ind. A. 364, 35 NE 564. 


Mo.—State v. Lichtman-Goodman, | 


131 Mo. A, 65, 109 SW 819. 

Porto Rico.—Falero v. Falero, 15 
Porto Rico 111. 

Eng.—Carte v. Dennis, 5 T. L. R. 
30. 

Alta. 
17 DomLR 885. 

N. B.—O’Regan y. 


Canadian Pace. 


R. Co., 41 N. B. 347, 9 DomLR 849, 
11 HastLR 457. 

74,° U. S.—Scullin v. Harper, 78 
Fed. 460, 24 CCA 169; Foster v. 
Cleveland, etc., R. Co., 56 Fed. 434; 
Andrews v. Creegan, 7 Fed. 477, 19 


Blatchf. 118. 

Ala.—Woodward Iron Co. v. Col- 
linsy (6 S si Southern) ha Con wn. 
Rowe, 73 S 634; Shirley v. Southern 
R. Co., 73 S 480; Georgia Cotton Co. 
v. Lee, 196 Ala. 599, 72 S 158; Massa- 
chusetts Mut. L. Ins. Co. v. Cren- 
shaw, 195 Ala. 263, 70 S 768; Barnes 
v. Marshall, 1938 Ala. 94, 69 S 436; 
Bush vy. Seaboard Air Line R. Co., 192 
Ala. 662, 68 S 1011; Atlanta, ete. R. 
Co. v. Fowler, 192 Ala. 3738, 68 S 283; 
Stearnes v. Edmonds, 189 Ala. 487, 
66 S 714; Southern Bitulithie Co. v. 


Hughston, 177 Ala. 559, 58 S 450; 
Williams v. State, 177 Ala. 34, 58 S 
921, .AnnCas1915A 584; Gulf Com- 


press Co. v. Jones, Cotton Co., 172 
Ala. 645, 55 S 206; Councill v. May- 
pee 172 Ala. 295, 55 S 314; Mobile, 

BR. Co.Ayve Hawkins, 163 ‘Ala. 565, 
4 s 37; Garden v. Houston, 163 Ala. 
300, 50:S 1030; Moore v. State, 159 
Ala. 97, 48S 688: Williams v. State, 
149. Ala. 4, 43 S 720; Fowler v. 
Pritchard, 148 Ala. 261, 41.S 667; 
Woodall v. State, 145 Ala. 662, 39 S 
718; Zimmerman v. State, 30 S 18; 
Anniston First Nat. Bank v. Lipp- 
man, 129 Ala. 608, 30.S 19; Davis v. 


[§§ 1223-1224 


Evidence relating to a matter which does 
not form the foundation of the cause of action or 
defense, but is collateral to the issue does not 
properly fall within the best evidence rule, and 
although secondary in its character, cannot be ex- 
cluded on the ground that primary evidence is ob- 


Walker, 125 Ala. 325, 27 S 313; Fox- 
worth v. Brown, 120 Ala. 59, 24 8 ae 
Bunzel v. Maas, 116 Ala. 68, 22/8 568: 
Tatum v. State, 82 Ala. 5, 2 S 531; 
Winslow v. State, 76 Ala. 42; Street 
v. Nelson, 67 Ala. 504; East Vv. Pace, 
57 Ala. 521; Wright v. State, 15 Ala. 
A. 91, 72 S 564; Dickey v. State, 15 
Ala. A. 138, 72 S 608; Hart v. Jones, 
14 Ala. A. 327, 70 S 206 [certiorari 
der 70 S 1012]; Phillips v. Pippin, 
4 Ala. A. 426, 58 S 111; Wall v. State, 
2 Ala. A..157, 56S: 57. 

Ark.—St. Louis, etc., Co 
Caldwell, 93 Ark. 286, 124 Row. 1034: 
Triplett v. Rugby Distilling Co., 66 
Ark. 219, 49 SW 975. 

Colo.—Stovell vy. Alert Gold Min. 
Co., 38-;Colo. 80, 87, P1071. 

Conn.—Joyce v. Joyce, 80 Conn. 88, 
67 A 374. 

Fla.—Camp v. State, 58 Fla. 12, 50 
S 537. 

Ga.—Borders v. Macon, 18 Ga. A. 
333, 89 SE 451; Knight v. Landis, 11 
Gane, Bw OS 05 15 SE 834; Mason v. 
State, 1 Ga. A. 534, 58 SE 139, 

d.—Wabash R. Co. v. Gretzinger, 
toa" NE 69; Pittsburgh, ete, R. Co. 
v. Brown, 178 Ind. 11, 97 NE 145, 98 
NE 625; Coonrod Vv. Madden, 126 ind. 
197, 2D. ‘NE 1102; Carter v. Pomeroy, 
30 Ind. 438. 

Iowa.—State v. Rozebloom, 145 
seme 620, 124 NW 783, 29 LRANS 

Kan.—Lipscomb v. Citizens’ Bank, 
66 Kan. 248, 71 P 588. 

Ky.—Lamb v. Moberly, 3 T. B. 
Mon. 179, 

La.—Louisiana R., etc., Co. v.. Mo- 
rere; 11.6 Ia.,.997,°:41 S236. 

Me.—State v. McKinnon, 99 Me. 


166, 58 A 1028; Phinney y. Holt, 50 


at 570; Ayers v. Hewett, 19 Me. 
Mass.—Smith v. Abington ~- Sav. 
Bank, 171 Mass. 178, 50 NE .545; 
Tucker v. Welsh, 17 Mass. 160, 9 
AmD 1387. . 
Minn.—Drew v. Carroll, 120 Minn. 
478, 483, 1389 NW 953 [cit Cyc]. 
Mo.—Morgan v. Garretson, etce., 


Tarnbes Co., .105. Mo. ;A.,. 239; 79, SW 
N.. J.—Hoisting Mach. Co. v. Goel- 
ler Iron Works, 84 N. J. L. 504, 87 A 
331; Hartman yv. Dobar, 80 N. J. L. 
250, 251, 76 A 347 [eit Cye]; New 
Jersey Zine, etc., Co. v. Lehigh Zine, 
ete., Co., BOs Ne adele 189,535) A915: 
Columbia Delaware Bridge Cope’ We 
Geisse, 38 N. J. L.. 580;.:Gilbert v. 
Duncan, 29 “N. Jd. Le, 3133) [rev -on 
other grounds 29 N. J. L. 521]. 

N. Y.—Fairchild v. Fairchild, 64 N 
Y. 471; Matter of Cunnion, 135 Ap pp. 
Div. 864, 120 NYS 266 [aff 201 N. Y. 
123, 94 NE 648, AnnCasi1912A 834]; 
Cullinan Vv. Furthmann, 70 App. Div. 
110, 75 NYS 90; Daniels v. Smith, 8 
NYS 128 [aff 130 N. Y. 696, 29 NE 
1098]; Engel v. Eastern Brewing Cox, 
19 Misc. 632, 44 NYS 391; Sommer 
v. Oppenheim, 19 Misc. 605, 44 NYS 
396; Mumford v. Bowne, Anth. N. P. 
56; McFadden v. Kingsbury, 11 
Wend. 667. 

N. C.—Holloman v, Southern R. Co., 
172 N. C.-372, 90 SE 292,. LRA1917C 
416, -AnnCas1917E 1069; State v. 
Neville, 157 N.-C,, 591, .%72.SE, 798; 
Rabon v. Atlantic Coast Line R. Co., 
149 N. C. 59, 62 SE 748; Andrews v. 
Grimes, 148 N. C. 437, 62 SE 519; 


Ledford v. Emerson, 138 N. C. 502, 51: 


SE 42; Belding v. Archer, 131 N. CG. 
287, 42 SE 800; Archer v. Hooper, 119 
N. C. 581, 26 SE 143; Carden v. Mc- 
Connell, 116 N. C: 875, 21, SE 923; 
Carrington v. Allen, 87 N.C. 354; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1225] 


[§ 1225] e. 
dence. 


Dail v. Sugg, 85 N. C. 104; State v. 
Carter, 72 N. C. 99; Pollock v. Wil- 
cox, 68 N. C. 46. 

Pa.—Empire Impl. Mfg. Co. v. 
Hench, 219 Pa. 135, 67 A 995; Schoen- 
berger Vv. Hackman, 37 Pa. 87. 

S. C.—Gwathmey v. Burgiss, 104 
S. C. 280, 88 SE 816; Smith v. South- 
erm Ri Co., 8908. °C. 415, 71 SE 989; 
State v. Durham, 89 S. (on V3 4 TL SE 
847; State v. Sowell, 85 S. C. 278, 
67 SE 316; Charles y. Atlantic Coast 
Hine 2A Cos, (8 Sa ©. 36)" 58° SH" 927, 
125 AmSR 762; Mauldin v. Seaboard 
Aim riine “Rs Co; V3 OSi"C, -9, *62.(SE 
677; Elrod ‘v. Cochran, 59 S.C. 467, 
38 SH 122. 

S. D.—Peters v. Lohr, 35 S. D. 372, 
152 NW 504; Share v. Coats, 29 S. 
D: 603,. 137 NW 402, 404 [quot Cyc]; 
Breedon v. Martens, 21 8S. D. 357, 112 
NW 960. 

Tex.—Frost v. Smith, (Civ. A.) 207 
SW 392; Missouri, etc:; R..Co. v. 
Johnson, (Civ. A.) 193 SW 728; Lar- 
rabee v. Porter, (Civ. A.) 166 SW 395, 
405 [quot Cyc]: _Heidenheimer v. 
Beer,” (Civ. A.) 155 SW 352. [quot 
Cyc]; Rudolph v. Price, (Civ. A.) 140 
SW 357; Oaks v. West, (Civ. A.) 64 
SW 1033; Stooksberry v. Swann, 12 
Tex. Civ. A. 66, 34 SW 369; Keeton 
v.-State, 59 Tex. Cr. 316, 128- SW 
404; Conner v. State, 23 Tex. A. 378, 


5 SW 189. 

Utah.—In re Miller, 36 Utah 228, 
102 P 996; Johnson vy. Union Pac. R. 
Col 235 Utah 285, 300, 100 P 390 [quot 
Cyc]. 

Vt.—G. R. Bianchi Granite Co. v. 
Terre Haute Monument Co., 91 Vt. 
177, 99 A 875; Gilman v. Booth, 91 
Wt ras 5-99 A: 730. 

-Wash.—Canadian Bank of Com- 
merce v. John J. Sesnon Co., 68 Wash. 
434, 123 P 602. 

W. Va.—Star Grocery Co. v. Brad- 
ford, 70 W. Va.’496, 74: SE 509, 39 
LRANS 184. 

Eng.—Carte v. Dennis, 5 T. L. R. 30. 

fa] 
that witness at a certain time, while 
holding the office of justice ‘of the 
peace, performed a marriage cere- 
mony for certain persons, is not 
objectionable on the ground that the 
record of his election or appointment 
was the best evidence, neither the 
legality of the office nor the validity 
of the marriage being in issue, but 
the only material matter’ being 
whether witness, purporting to act as 
a justice, performed the marriage at 
the time and place stated by him. 
Breeden v. Martens, 21 S. D. 357, 112 
NW 960. (2) Parol evidence is ad- 
missible to show an agreement for 
the sale of property when the pur- 
pose is to show value and not to af- 
fect title. Louisiana R., etc., Co. v. 
Morere, 116 La. 997, 41,S 236. 

Where deed collateral to issue see 
infra § 1252. 

Where title collaterally 
see infra § 1249. 

75. U. S.—uwU. S. v. Gilbert, 25 F. 
Cas. No. 15.204, 2 Sumn. 19. 

Ala. —McCaskle v. Amarine, 12 Ala. 
17; Drish v. Davenport, 2 Stew. 266. 

Del.—State v. Hancock, 18 Del. 252, 
45 A 851. 

Ga.—Sellars v. Cheney, 70 Ga. 790. 

Iowa.—Mollison_ vy. Rittgers, 140 

Iowa 365, 118 NW 512, 29 LRANS 
1179; State v. Scroggs, 123 Iowa 649, 
96 NW 723. 
. Mass.—Nelson v. Boynton, 3 Mete. 
396, 87 AmD 148; Chamberlain v. 
Carter, t9 Pick. 183; Com. v. James, 1 
Pick. 375. 


involved 


Rule Confined to Documentary Evi- 
The courts have repeatedly held that the 
best evidence rule does not apply to parol evidence 
so as to exclude the otherwise competent testimony 
of a witness on the ground that another witness who 
might give more conclusive evidence ought to be 
ealled,*® and while there are some decisions which 
are apparently opposed to this view, these are easily 
explainable by reason of a certain laxity on the 


Tilustrations.—(1) Testimony | 


A. 48,55 S 956. 
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Mich.—Elliott  v. Van Buren, 33 
Mich. 49, 20 AmR 668. 

Minn. — Smith _ v. Valentine, 19 
Minn, 452. 

Mo.—Austin v. Boyd, 23 Mo. 317. 


AG H.—Badger v. Story, 16 N. H. 

to Y.—Peo. v. Gonzales, 35 N. Y. 
N. C.—Governor v. Roberts, 9 N. C. 

gee Peatherman v. Miller, 45 Pa. 
Tenn. — McCully Malcom, 9 

Humphr. 187. 

een Va.—State v. Cain, 9 W. Va. 


Wis.—Althouse v. Jamestown, 91 
Wis. 46, 64 NW 423. 

[a] Illustrations.—(1) A  sum- 
mons may be proved and identified 
by a constable who served it and by 
a justice of the peace _ succeeding 
the one who issued it, and this with- 
out the necessity of calling the jus- 
tice who issued the summons, since 
the canstable knows as much about 
it as the justice. Sellars v. Cheney, 
70 .Ga. 790, (2). Testimony of a 
chemist who has analyzed blood and 
that of an observer who has merely 
recognized it belong to the same 
grade of evidence; and although one 
may be entitled to, and may have, 
greater weight with the jury the ex- 
clusion of either would be illegal. 
Peo. v. Gonzales, 35 N. Y. 39. 

[b] Former testimony. —Testi- 
mony that defendant, in an exami- 
nation before the court, had stated 
that he had given deceased of the 
property in controversy the interest 
thereon from time to time during 
her life, was not objectionable as 
not the best evidence, although de- 
fendant’s examination had been taken 
down in shorthand. Mollison v. Ritt- 
gers, 140 Iowa 365, 118 NW 512, 29 
LRANS 1179. 

{c] A person may testify to his 
age if he is otherwise a competent 
witness, although his parents are 
living and might be called as wit- 
nesses. Bain v. State, 61 Ala. 75; 
State v. Scroggs, 123 Iowa 649, 96 
NW 1723; Morrison v. Emsley, 53 
Mich. 564, 19 NW 187; Pearce. v. 
Kyzer, 16 Lea (Tenn.) 521, 57 AmR 
240; State v. Cain, 9 W. Va. 559; 
Looce v. State, 120 Wis. 115, 97 NW 
526 

[ad] Handwriting (1) of a justice 
of the peace on an execution issued 
by him may be proved by the testi- 
mony of a third person familiar with 
the justice’s handwriting, without 
ealling the justice himself. Mc- 
Caskle v. Amarine, 12 Ala, 17. To 
same effect Osborne v. State, 9 Yerg. 
(Tenn.) 488. (2) The same is true 
as to a warrant of arrest and a judg- 
ment of committal by a justice of 
the peace, although the justice is 


Vv. 


present. McCully v. Malcom, 9 
Humphr. (Tenn.) 187. 
[e] Weight of the evidence is ma- 


terially affected by the failure of a 
party to produce accessible witnesses 
whose knowledge of the facts’ is su- 
perior to that of those called to tes- 
tify. Stevenson y. State, 83 Ga. 575, 
10 SE 234. 

76. Ala.—Weaver v. State, 1 Ala. 


Dak.—Parliman y. Young, 2 Dak. 
175,24, NW. 139) i711. 

Ind.—Knickerbocker Ice Co. 
Gray, 171 Ind. 395, 84 NE 341. 

Mass.—Rice v. Bancroft, Te Pick, 
469. 
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part of the courts. in respect to stating with pre- 
cision the ground on which evidence is rejected. Hx- 
amples of this may be found in eases where the 
courts have rejected as not the best evidence testi- 
mony which was clearly hearsay,’® irrelevant,’? or 
destitute of probative value,78 and was, therefore, 
inadmissible regardless of the best evidence rule.?® 
So also, it sometimes happens that where the testi- 
mony of witnesses as to certain matters is available, 


MED H.—Badger v. Story, 16 N. H. 

N. Y.—Domschke v. Metropolitan 
a R. Cor 143 IN Ye 38s 42 SN 
ogee eatherman v. Miller, 45 Pa. 


S. C.—Chero-Cola Bottling Co. v. 
South Carolina Light, ete. Co., 104 
S. C. 214, 88 SE 534. 
son ex Smith v. State, 13: Tex, A. 


[a] Ilustration.—Where plaintiff 
in an action for injuries to an em- 
pleyee sought to introduce evidence 
that certain persons were generally 
reputed to be defendant’s superin- 
tendent and chief engineer, the court, 
in rejecting the evidence, said: “The 
best evidence must always be ad- 
duced, and proof of reputation when 
competent, is only permissible in 
case primary evidence to the same 
effect is not obtainable.” Knicker- 
bocker Ice Co. v. Gray, 171 Ind. 395, 
405, 84 NE 341. It is apparent, how- 
ever, that the proof offered neces- 
sarily partook of the nature of hear- 


say. 

{b] Admissions or’ declarations.— 
(1) There are also cases which ap- 
pear to lay down the proposition that 
the testimony of a third person as to 
the admissions and declarations of 
another who is himself a competent 
and accessible witness cannot be 
given in evidence, and in some of 
these cases there are to be found ex- 
pressions of opinion which would im- 
ply that the holdings were based 
upon the best evidence rule. Parli- 
man y. Young, 2 Dak. 175, 4 NW 139,. 
711; Woodward v. Paine,-15 Johns. 
(N. Y.) 493; Wilson.’ v. ‘Boerem, 5, 
Johns. (N. vay 286; Alexander. v. 
Mahon, 11 Johns. (N. Y.) 185; Cole- 
man v. Southwick, 9 Johns. (N. Y.) 
45, 6 AmD 253. (2) But the true 
basis of these decisions appears to 
be that the testimony rejected was 
hearsay, in that its object was to 
prove not the mere fact that such 
declarations or admissions were 
made, but to establish the truth of 


their subject. matter. The broad 
proposition which some of these 
cases lay down is not law. Rice v. 


Bancroft, 11 Pick. (Mass.) 469; Bad- 
ger v. Story, 16 N. H. 168; Feather- 
man v. Miller, 45 Pa. 96. 

77. Cheritree v. Roggen, 67 Barb. 
(N. say ie 

78. S.—Ward v. Kohn, 58 Fed. 
462, 7 GCA 314. 

Conn.—Hoadley v. M. Seward, etc., 
Co., 71 Conn. 640, 42 A 997. 

N. Y.—Rockwell v. Tunnicliff, 62 
Barb. 408. 

N. C.—Armour Fertilizer Works v. 
Se amen LOS ENGR Ci 745 is) aSB) 


Eng.—Williams vy. East India Co., 
3 East 192, 102 Reprint 571. 

[a] Remote and speculative evi- 
dence.—In an action for the price of 
fertilizer, defended on the ground of 
the fertilizer’s deficiency in quality, 
evidence as to the difference in the 
appearance and nature of crops on 
different farms on which the ferti- 
lizer was used and the crops under 
which defendant used other ferti- 
lizers was properly excluded, as call- 
ing for remote and speculative infer- 
ences, the best evidence being the 
official analysis. Armour Fertilizer 


Works v. McLawhorn, 158 N. C. 274, 
73 SE 883. 

79. Rockwell v. Tunnicliff, 62 
Barb. (N.Y.) 408. 
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writings relating to the same matters are excluded 
on the ground, as stated, that the oral evidence is 
the best,’° although it is apparent that the writ- 
ings are inadmissible because mere unsworn state- 
Moreover not only is the best evidence 
rule confined to cases where the law has divided 
evidence into primary and secondary,®? that is 
where some documentary evidence exists,** but 
there are no degrees of evidence, except where some 
document or other written instrument exists, the 
contents of which should be proved by an original 
rather than by other evidence which is open to the 
Likewise the 
dence rule does not apply to proof of the nature, 
appearance, and condition of mere physical objects, 
but these facts may be proved by parol without of- 
fering the objects themselves in evidence or account- 


ments.®! 


danger of inaccuracy.** 


80. Ft. Lyon Canai Co. v. Bennett, 
€1 Colo. 111, 156 P 604; Key v. Duffin, 
175 Ky. 348, 194 SW 355; Southern 
Iron, ete., Co. v. Smith, (Mo.) 192 
SW 754; In re Barney, 185 App. Div. 
782, 174 NYS 242. 

81. See supra § 168. 

82. Elliott v. Van Buren, 33 Mich. 
49, 20 AmR 668. 

Copy secondary to original writing 
see infra §§ 13805-1314. 

Parol evidence secondary to writ- 
ten evidence see infra §§ 1226-1304. 

83. American Mfg. Co. v. S. Mor- 
gan Smith Co., 33 Pa. Super. 469. 

84. Elliott v. Van Buren, 33 Mich. 
49, 20 AmR 668; Heneky v. Smith, 
10 Or. 349, 45 AmR 143; American 
Mfg. Co. v. S. Morgan Smith Co., 33 


Pa. Super. 469; Patterson v. Gulf, 
eto niin Co. Clex. 1Civ. At)" 126)' Siw: 
336. 


Degrees of secondary evidence s<¢e 
infray$ 7137-9; 


85. Ala.—Pope v. State, 174 Ala. 
63, 57 S 245. 
Ky.—Underwood v. Com., 119 Ky. 


384, 84 SW 310, 27 KyL 8. 

La.—State v. Tomsa, 126 La. 682, 
52 S 988. 

Mass.—Com. v. Welch, 142 Mass. 
478 9'3 "NE 342;"'Com: vi Pope, 1038 
Mass. 440. 

Or.—Heneky v. Smith, 10 Or. 349, 
45 AmR 143. 

Tex.—Weaver v. State, 46 Tex. Cr. 
607, 81 SW 39. 

vVt.—Congdon v. Howe Scale Co., 
66 Vt. 255, 29 A 253. 

Eng.—Lucas v. Williams, [1892] 2 
@'7B;, 118 Rese v. Francis; le Ri 2 
OF Cmi28. 

[a] This rule has been applied to 
testimony that a tumbler contained 
intoxicating liquor. Com. v. Welch, 
142 Mass. 473, 8 NE 342. 

{b] Death of a person may be 
disproved by testimony of those who 
have seen him; his production in 
court is not necessary. Schneider v. 
#etna’ Lo Ins’ Co.,°32 ‘ba. Aun. 1049, 
386 AmR 276. 

Writings not within best evidence 
rule see infra § 1247. : 

86. Congdon v. Howe Scale Co., 
66 Vt. 255, 29 A 253. 

87. American Mfg. Co. v. S. Mor- 
gan Smith Co., 33 Pa. Super. 469, 473 
[quot Cyc]. 

gs. U. S.—Farrell v. West Chica- 
go Park Comrs., 181 U. S. 404, 21 SCt 
609, 645, 45 L. ed. 916, 924; Dwyer v. 


Dunbar, 5 Wall. 318, 18 L. ed. 489; 
Sebree v. Dorr, 9 Wheat. 558, 6 L. 
ed. 160; Riggs v. Tayloe, 9 Wheat. 


483, 6 L. ed. 140; Bouldin v. Massie, 
7 Wheat, 122, 5 L. ed. 414; Dunlop v. 


Munroe, 7 Cranch 242, 3 L. ed. 
329): Adtna “Ins. .Co.') ‘Vv. ‘Brunson 
Bank, 194 Hed. 385° 11td MCCA. 
303; In re Macauley, 158-Fed. 322; 
Security Trust Co. v. Robb,, 142 
Medw 78) ile CCA. 1802") brown v; 
Harkins, 131 Fed. 638, 65 CCA 301; 


Tobin v. Roaring Creek, ete., R. Co., 
86 Fed. 1020; Anglo-American Pack- 
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best evi- 


ing, etc., Co. v. Cannon, 31 Fed, 313; 
U. S. v. Seott, 25 Fed. 470; Allen v. 
Blunt, 1 F. Cas. No. 217, 2 Woodb. 
& M. 121; Chapin v. Siger, 5 F. Cas. 
No. 2,600, 4 McLean 378; Ellicott v. 
Chapman; esr ah. ‘Cass iNo 24538579 1 
Cranch C. C, 419; Longworth v. Close, 
15 F. Cas. No. 8,489, 1 McLean 282; 
U.S. ‘vi Long, 26°F. Cas. No.15;625, 
1 Cranch C. C. 373; U. S. v. Lynn, 26 
FLO Cas. No. 15,649, 12° Craneh GC. 
3095 "UCtS) vo Porter27. BS CasinNo: 
16,074, Brunn. Col. Cas. 54, 3 Day 
(Conn.) 288. 

Ala.—Advertiser Co. v. Jones, 169 
Ala. 670, 53 S 759; Fletcher v. Riley, 
169 Ala. 433, 53 S 816; Brent v. Bald- 
win, 160 Ala. 635, 49 S 3438; Elliott 
v. Bankston, 159 Ala. 462, 49 S 76; 
McAllister vy. State, 156 Ala. 122, 47 
S$ 161; Baker v. Cotney, 150 Ala. 506, 
43 S 786; Southern R, Co. vy. Leard, 
146 Ala. 343, 39 S 449; Stephens v. 
Head, 138 Ala. 455, 35 S 565; Burgess 
v. Blake, 128 Ala. 105, 28 S 963, 86 
AmSR 78; Branch y. Smith, 114 Ala. 
463, 21 S 423; Torrey v. Burney, 113 
Ala. 496, 21 S 348; Newby v. New 
England Mortg. Security Co., 110 Ala. 
663, 17 S 940; Phillips v. American 
Guano Co., 110 Ala, 521, 18 S 104; 
Farrow v. Nashville, ete., R. Co., 109 
Ala. 448, 20 S 303; North Alabama 
Home Protection v, Whidden, 103 Ala. 
203, 15 S 567; Alabama Midland R. 
Co. v. Coskry, 92 Ala. 254, 9 S 202; 
Roach v. Privett, $0 Ala. 391, 7 S 808, 
24 AmSR 819; Georgia Pac. R. Co. 
v. Propst, 90 Ala. 1, 7 S 645; Foster 
v. State, 88 Ala. 182, 7 S 185; Potts 
v. Coleman, 86 Ala. 94, 5 S 780; Mc- 
Cormick v. Joseph, 83 Ala. 401, 3 S 
796; Monts v. Stephens, .48 Ala. 217; 
Hussey v. Roquemore, 27 Ala. 281; 
Boykin v. Collins, 20 Ala. 230; Wis- 
wall v. Knevals, 18 Ala. 65; Kidd v. 
Cromwell, 17 Ala. 648; Potier v. Bar- 
clay, 15 Ala. 439; Scarborough v. Rey- 
nolds, 12 Ala. 252 [dist Planters, etce., 
Bank v. Willis, 5 Ala. 770]; Cloud v. 
Patterson, 1 Stew. 394; Rinaldi v. 
Rives, 1 Stew. 174; Wells v. Louis- 
naa ete., R. Co., 5 Ala. A. 579, 59.S 

Ariz.—Greene vy. Hereford, 12 Ariz. 
85, 95 P 105; Yavapai County. v: 
O'Neil, 3 Ariz. 363, 29 P 430. 

Ark.—Finn v. State, 127 Ark, 204, 
191 SW 899; Dickerson vy. State, 121 
Ark. 564, 181 SW 920; St. Louis, etce., 
R. Co. v. Gibson, 113 Ark, 417, 168 
SW 1129; Lee Line Steamers v. 
Craig, 111 Ark. 550, 164 SW 274: 
Home Ins. Co. v. North Little Rock 
Eeép ete. Co.86 VArke 53885 111 ESiw 
994, 23 LRANS 1201; Hope v. Shiver, 
77 Ark. 177, 90 SW 1003; Covington 
v. Berry, 76 Ark. 460, 88 SW 1005; 
Carpenter v. Dressler, 76 Ark. 400, 
89 SW 89; Boynton v. Ashabranner, 
75 Ark, 415, 88 SW 566, 1011, 91 SW 
20; Whiting v. Beebe, 12 Ark. 421; 
Norris v. Kellogg, 7 Ark. 112; Tay- 
lor v. Auditor, 4 Ark. 574: WiHiams 
v. Brummel, 4 Ark. 129. 

Cal.— Fresno Canal, 


ClO a COUMY, 


ten Evidence—l. General Rule. 
evidence of a fact exists, the writing as a general 
rule constitutes the best evidence of that fact; and 
where the writing is not produced parol evidence is 
inadmissible to prove its contents unless its ab- 
sence is satisfactorily explained. 
evidence is not admissible in substitution for avail- 
able written evidence, and the contents of an ac- 
cessible writing cannot be proved by parol.*® Where 


[§§ 1225-1226 


ing for their absence,** and even where the objects 
themselves are present in court.*® 
the law may have been in early times, at the present 
day it can be said to be well settled that the best 
evidence rule applies exclusively to documentary 
evidence; and this is the view adopted by the more 
modern writers on the law of evidence.*? 


Hence, whatever 


Parol Evidence Secondary to Writ- 
Where written 


In brief, parol 


Dunbar, 80 Cal. £30, 22 P 275; Brown 
v. Griffith, 70 Cal. 14, 11 P 500; Spot- 
tiswood v. Weir. 66 Cal. 525, 6 P 381; 


Lombardo v. Ferguson, 15 Cal. 372; 
Ord v. McKee, 5 Cal. 515. 
Cola.—Reynolds v. Campling, 23 


Colo. 105, 46 P 639; Terpening v. 
Holton, 9 Colo. 306, 12 P 189; Sulli- 
van v. Hense, 2 Colo. 424; Gilmour 
v. Hawley Merchandise Co., 21 Colo. 
A. 307, 121 P 765; Rockwell Stock, 
etc., Co. v. Castroni, 6. Colo. A, 521, 
42 P 180; Swink v. Bohn, 6 Colo. 
A. 517, 41 P 838; Rose vy. Otis, 5 
ColomeAg A12.. 39eP. U2. 

Conn.—State v. Carroll, 82 Conn. 
321, 73 A 780; McCarthy v. Consoli- 
dated R. Co., 79 Conn. 73,63 As 7253 
Dawson y. Orange, 78 Conn. 96, 61 A 
ner Richards v. Stewart, 2 Day 

Del.—State v. Caldwell, 15 Del. 555, 
41 A 198; Bartholomew y. Edwards, 
LF cae 17; Cannon vy, Kinney, 3 Del. 

Fla.—Bell v. Kendrick, 25 Fla. 778, 
6 S 868. 


Ga.—Baldwin State Bank y. Athens 
Nat. Bank, 144 Ga. 181, 86 SE. 538; 
Bowling v. Mims, 142 Ga. 397, 83 SE 
112; Parks yv. Hailey, 142 Ga. 391, 
83 SE 100; Dale v. Christian, 140 
Ga. 790, 79 SE 1127; Wilson v. Sav- 
anagh Baseball Assoc., 139 Ga. 170, 
76 SE 998; Hutcherson v. Ladson, 130 
Ga. 427, 60 SE 1000; Savannah Elec- 
tric. Co... v. Crawford, 1130;"Gate 42a 3 
60 SE 1056; Allen vy. Farmers’, etc., 
Nat. Bank, 129 Ga. 748, 59 SE 813; 
Slaughter v. Heath, 127 Ga. 747, 57 
SE 69, 27 LRANS 1; Bush y. W. A. 
McCarty Co., 127 Ga. 308, 56 SE 430, 
9 AnnCas 240; Hirsch v. Beverly, 
125 Ga. 657, 54 SE 678; Franklin v. 
Pritchard, 122 Ga. 605, 50 SE 342; 
Minnesota Lumber Co. y. Hobbs, 122 
Ga. 20, 49 SE 783; Tilley v, Cox, 119 
Ga. 867, 47 SE 219; Trentham v. 
Bluthenthal, 118 Ga. 530, 45 SE 421; 
Jarratt v. Corbett, 99 Ga. 72, 24 SE 
408; Western Union Tel. Co. v. 
Hines, 94 Ga. 430, 20 SE 349; Western 
Union Tel. Co. v. Bates, 93 Ga, 352, 
20 SE 6389; Phillips v. Trowbridge 
Furniture Co., 86 Ga. 699, 13 SE 19; 
Solomon v. Creech, 82 Ga. 446, 9 SE 
165; Georgia Pac. R. Co. v. Strick- 
land, 80 Ga. 776, 6 SE 27, 12 AmSR 
282; Watkins v. Paine, 57 Ga. 50; 
Durham vy. Holeman, 30 Ga. 619; Oli- 
ver v. Persons, 30 Ga. 391, 76 AmD 
657; Bigelow v. Young, 80 Ga. 121; 
Cloud v, Hartridge, 28 Ga. 272; Hol- 
combe v. State, 28 Ga. 66; Sutton v. 
McLoud, 26 Ga. 688; Newsom vy. Jack- 
son, 26 Ga. 241, 71 AmD 206; Allen 
v. State, 21 Ga. 217, 68 AmD 457; 
Fitzgerald v. Adams, 9 Ga. 471; 
Flournoy v. Newton, 8 Ga. 306; Gen- 
eral Accident, ete., Assur. Corp. v. 
Way, (A.) 92 SE 650; Dawson Paper 
Shell Pecan Co. v. Montezuma Fer- 
tilizer Co., (A.) 90 SE 984; Harris 
v. Dover, 18 Ga. A. 320, 89 SE 351; 
Lummus vy. State, 17 Ga. A. 414, 87 
SE 1147; Morgan vy. State, 17 Ga. A 


For later cases. developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the fact to be proved is required by law to be evi- | denced by a writing, parol evidence is of course 


124, 86 SE 281; Adams vy. Greeson, 
16 Ga. A. 649, 85 SE 936; Jones v. 
Newberry, 16 Ga. A. 424, 85 SE 617; 
Swift v. Moore, 15 Ga. A. 254, 82 SE 
914; Duke v. State, 13 Ga. A. 708, 79 
SE 861; White v. Claxton, 12 Ga, A. 
141, 76 SH 1040; Walton v. Mitchell, 
11 Ga, A. 159, 14 SE 1006; Gate City 
F. Ins. Co. v. Thornton, 5 ‘Ga. A. 585, 
63 SE 638; Sheffield v. Bainbridge Qil 

Co., 3 Ga. A. 200, 59 SE 725. 
Hawaii _—Ripley v. Kapiolani, 22 
28 Ida. 417, 


Hawaii 86. 

Ida.—Stolz v. Scott, 
154 P 982; Chaney v. Gauld Co., 28 
Ida. 76, 152 P 468; Keane y. Pitts- 
burg Lead Min. Co., 17 Ida. 179, 105 
P 60; Corcoran v. Sonora Min., etc. 
Co.; 8 Ida. 651, 71 P 127; Idaho Mer- 
cantile Co. v. Kalanquin, 7 Ida. 295, 
66 P 933. 

Ill.—Bennett v. Chicago City R. 


Co., 243 Ill. 420, 90 NE 735 [aff 141 
Ill. A. 560]; Peo. v. Toledo, ete., R. 
Con Ase ells LOLA, 583, NEI 32" Glos 


v. Wheeler, 229 Ill. 272, 82 NE 234; 
Peo. v. Wiemers, 225 Ill. 17, 80 NE 
45; Glos v. Holberg, 220 Ill. 167, 77 
NE 80; Baltimore, etc., R. Co. v. Bru- 
baker, 217 Ill. 462, 75 NE 523; Chi- 
cago, etc., Coal Co. v. Moran, 210 
Ill. 9, 71 NE 38; Glos v. Hallowell, 
1907 Til 65, 60" NE’ 62; ’Farrell” v: 
West Chicago Park Comrs., 182 Ill. 
LOO; Poo SINE 325 /fatt) 1381" Wa 'Si 404, 
QE SCt. 609" 645. Ab 1 veds 1916, 924 15 
Matteson v. Noyes, 25 Ill. 591; Snapp 
v. Pierce, 24 Ill. 156; Hanson v. Arm- 


strong, 22 Ill. 442; Rawson vy. Cur- 
tiss, 19 Ill. 456; Bryan v. Smith, 3 
Ill. 47; Idaho Sheep Co. v. Oregon 


Short, Joine: GR. Cor, (L388 er "Ax 591. 
Kulvie v, Bunsen Coal Co., 161 Ill. 
A. 617 [aff 253 Ill. 386, 97 NE 688]; 
Conover v. Harrisburg, ete., Coal Co., 
161 Tll. A. 74; Merrill v. Michigan 
Cent. R. Co., 158 Dl. A. 38; Wabash 
R. Co. v. Meyer, 119 Ill. A. 104; Sulli- 
van v. Peo., 108 Ill. A, 328; Abersol 
v. Elmwood Coal Co., 106 Ill. A. 235; 
Jack v. Rowland, 98 Ill. A. 3852; Chis- 
holm v. Beaver Lake Lumber Co., 18 
DIAS fst. 

Ind.—Pittsburgh, etc, R. Co. v. 
Brown, 178 Ind:’ 11, .97% NE 145, 98 
NE 625; Coffing v, Carnahan, 122 Ind. 
427, 23 NE 855; McMakin v. Weston, 
64 Ind. 270; Western Union Tel. Co. 
v. Hopkins, 49 Ind. 223; Gimbel v. 
Hufford, 46 Ind. 25; Manson v. Blair, 
15 Ind. 242; Ohio Ins. Co. v. Nune- 
macher, 10 Ind. 234; Meek v. Spencer, 
8 Ind. 118; Murray v. Buchanan, 7 
Blackf. 549; Dumont vy. McCracken, 6 
Blackf. 355; Hackleman v. Moat, 4 
Blackf, 164; Jackson vy. Cullum, 2 
Blackf. 228, 18 AmD 158; Jenkins v. 
Lutz, 26 Ind. A. 150, 59 NE 288; Mc- 
Fadden v. Ross, 14 Ind. A. 312, 41 
NE 607. 

Ind. T.—Missouri, etc., R. Co. v. 
Elliott, 21und: oT. 407, 51 SW 1067; 
Perry- Vv. Archard, 1 Ind. De 437, 42 
SW 421. 

Iowa.—Smay v. Roberts, 164 NW 
236; Fisher v. Carter, 178 Iowa 636, 
160 "NW 15; Worez vy. Des Moines City 
Ee ECO 175 Iowa 1, 156 NW 867; 
Christenson v. Peterson, 163 Iowa 
708, 144 NW 815; Merrill v. Timbrell, 
123 Iowa 375, 98 NW 879; Boddy v. 
Henry, 113 Iowa 462, 85 NW Vide dS 
LRA 769; Watson v. Richardson, 110 
Iowa 698, 80 NW 416, 80 AmSR 331; 
Ruthven v. Clarke, 109 Iowa 25, 79 
NW 454; Gimbel v. Salomon, 54 Iowa 
389, 6 NW 582; Hawkins v. Rice, 40 
Towa 435; Byington vy. Oaks, 32 Iowa 
488; Ackley v. Sexton, 24 Iowa 320; 
Williams v. Heath, 22 Iowa 519; 
Greenough v. Shelden, 9 Iowa 503. 

Kan.—Nickelson y. Dial, 77 Kan. 
8, 93 P 606; State v. McCoy, 70 Kan, 
672, MO 156; National Benev. Soc. 
Vv. ‘Oldham, 70 Kan. 79, 78 P 163; 
Haas yv. Chubb, 67 Kan. 787, 74 P 230; 
Coder v. Stotts, 51 Kan. 382, 32 P 
1102; Roberts v. Dixon, 50 Kan. 436, 
31 P 1083; Pilcher v. Atchison, etc., 
RiGo., 34 Kan. 46, 7 P 613; Shaw 
v. Mason, 10 Kan. 184; Guthrie v. 
Merrill, 4 Kan. 187; Perkins y. Ermel, 


2 Kan, 325; Walker vy. Armstrong, 
2 Kan. 198. 

Ky.—Louisville, ete., R. Co. v. Me- 
Coy, UiteKy 8 415, 197 SW 801; All- 
cock vy. Allcock, 174 Ky. 665, 192 SW 
853; Anderson vy. Daugherty, 169 Ky. 
308, 183 “SW 545; Sterns Coal, etc., 
Co. v. Boyatt, 168 Keys na: 181 SW 
962; Shields v. Chesser, 167 Ky, 3532, 
180 SW 958; Parsons vy. Com., 112 SW 
617, 33 KyL 1051; Jones vy. Tennis 
Coal Cote ot SSW NG, eZ 9 Kylee 6233 
Combs v. Krish, 84 Sw 562) 27 KyL 
154; Drake v. Holbrook, 78 SW 158, 
20 Kyl 1489; Pepper v. Pepper, 115 
Ky. 520, 74 "SW 439;, 25s Kyla tb 55 
Beattyville Coal Co. vy. Hoskins, 44 
SW 363, 19 KyL 1759; Bishop v. Mc- 
Kee, 4 Ky. Op. 570; Staples v. Leon- 
ard, 3 Ky. Op. 659. 

La.—Waller v. Cockfield, 111 La. 
595, 35 S 778; Marks v. Winter, 19 
La. Ann, 445; Millaudon v. McDon- 
ough, 18 La. 102; Perkins v. Bard, 
16 La. Ann. 443; Carpenter v. Feath- 
erston, 15 La. Ann. 235; Gaines v. 
Page, 15 La. Ann. 108; Knight v. 
Knight, 12 La. Ann, 396; Roebuck v. 
Curry, 2 La. Ann. 998; Rosine v. Bon- 
nabel, 5 Rob. 163; Johnston Vv. Cox; 13 
La. 536; Lum y. Kelso, 3 La. 64; 
Coleman vy. Breaud, 6 Mart. N. S. 
yee Adams v, Gaynard, 5 Mart. N. S. 

Me.—Elwell v. Cunningham, 74 Me. 
127; Dyer v. Fredericks, 63 Me. 592; 
Kimball vy. Morrill, 4 Me. 368. 

Md.—Caledonia Ins. Co. vy. Traub, 
83 Md. 524, 35 A 13; Gunther vy. Ben- 
nett, 72 Md, 384, 19 A 1048; Smith 
v. Haston, 54 Md. 138, 39 AmR 355; 
Barnum v. Barnum, 42 Md. 251; 
Young v. Merters, 27 Md. 114; Glenn 
v. Rogers, 3 Md. 312; Gaither v. Mar- 
tin, 3 Md. 146; Marshall v. Haney, 
9 Gill 251; Trundle v. Williams, 4 
Gill 313; Muliken y. Boyce, 1 Gill 
ae Dunnock y. Dunnock, 3 Md. Ch. 
40. 

Mass.—Smith v. Plant, 216 Mass. 
91, 103 NE 58; Peaks v. Cobb, 192 
Mass, 196, 77 NE 881; Gould v. Hart- 
ley, 187 Mass. 561, 73 NE 656; Post 
v. Leland, 184 Mass. 601, 69 NE 361; 
Stratford v. Ames, 8 Allen 577; 
Washington County Mut. Ins. Co. v. 
Dawes, 6 Gray 376; Hope Mut. L. Ins. 
Co. v. Chapman, 6 Gray 75; Brackett 
v. Evans, 1 Cush. 79; Boynton v. 
Rees, 8 Pick. 329, 19 AmD 326; Hall 
v. Gardner, 1 Mass, 172. 

Mich.—Tanner vy. Page, 106 Mich. 
155, 63 NW 993; Woods v. Burke, 67 
Mich. 674, 35 NW 798; Simpson v. 
Waldby, 63 Mich. 439, 30 NW 199; 
Van Ness v. Hadsell, 54 Mich. 560, 
20 NE 585; Mason v. Scio Fractional 
School Dist. No. 1, 34 Mich. 228; 
Thompson y. Richards, 14 Mich. 172. 

Minn.—Board of Education _ v. 
Moore, 17 Minn. 391; Winona v. Huff, 
11 Minn. 119; Guerin v. Hunt, 6 Minn. 
380d. 


Miss.—Kaufman v. Simon, 80 Miss. 
189,-31 S 713; Weiler v. Monroe 
County, 74 Miss. 682,- 21 S 969, 22.8 


188; Williams vy. Brickell, 37 Miss. 
682, 75 AmD 88; Doe v. M’Caleb, 
2 How. 756. 


Mo.—Gibson v. Shull, 251 Mo. 489, 
158 SW 322; Lampel Land, etc., Co. 
v. Spellings, 236 Mo. 33, 1389 SW 345; 
State v. Salmon, 216 Mo. 466, 115 
SW 1106; Traber vy. Hicks, 131 Mo. 
180, 32 Sw 1145; Pierce v. Georger, 
103 Mo. 540, 15 SW 848; Hoskinson 
v. Adkins, 77 Mo. 537; West v. West, 
75 Mo. 204; Sims v. Gray, 66. Mo. 
613; Strain v. Murphy, 49 Mo. 337; 
Attwell v. Lynch, 39 Mo. 519; Carr 
v. Carr, 36 Mo. 468; Farrell v. Bren- 
nan, 32 Mo. 328, 82 AmD 137; Filley 
v. Talbott, 18 "Mo. 416; Benton v. 
Craig, 2 Mo. 198, State v. Hall, 158 
Mo.a/A. 6128; 7138. SW, -455 Bvans v. 
St. louis; vetc.,, R=. Co:, 149 Mo. A. 
166, 129.SW 1050; Barrie v. United 
R. Co., 125 Mo, A. 96, 102 SW 1078; 
Sloop v. Wabash R. Co., 117 Mo. A. 
204, 84 SW 111; Spencer vy. Travelers’ 
Ins. Co., 112 Mo. A. 86, 86 SW 899s 
Estes v. Missouri Pac. R. Co., 110 


Mo. A, 725, 85 SW 627; State v. Bar- 
nett, 110 ‘Mo. A. 592; 85 SW 613; 
Wolff v, Matthews, 39 ¢ 
Kuhn v. Schwartz, 33 

Mont.—Doll vy. Hennessy Mercan- 
tile Co., 33 Mont. 80, 81 P 625; Wat- 
son v. Colusa-Parrot Min., etc., Co., 
31 Mont. 513, 79 P 14; Stapleton Vv. 


Pease, 2 Mont. 550. 

Nebr.—Corn xch. Nat. Bank v. 
Ochlare Orchards Co., 97 Nebr. 536, 
150 NW 651; Anderson vy. Chicago, 


ete.,, R. Co., &8 Nebr. 430, 129 NW 
1008; First Nat. Bank vy. Hedgecock, 
87 Nebr. 220, 127 NW 171; Westing- 


house Co. v. Tilden, 56 Nebr. 129, 
76 NW 416; Watson vy. Roode, 30 
Nebr. 264, 46 NW 491; McClure v. 
Campbell, 25 Nebr. 57, 40 NW 595; 
Delaney v. Errickson, "140 Nebr. 492" 
6 NW 600, 35 AmR 487. 

N. H.—Burnham vy. Stillings, 76 


N. H. 122, 79 A 987; Hoxie v. Walker, 
TBO IN, BELEN S308 30 742 Alods si Brighton 
Market Bank v. Philbrick, 40°NW Hi: 
506; Manchester, ete., R. Co. v. Fisk, 
33 N. H. 297; Morrill v. Foster, 32 
N. H. 358; Belknap v. Wendell, 31 
N. H. 92; Wallace v. Goodall, 18 
439 Hallive Ray, 18 SNe 


N. J.—Corbo y. East Orange, etc., 
Land Co., 86 N. J. L. 563, 92 A 345; 
Johnson v. Arnwine, 42 ING 451, 
36 AmR 527; Chambers v. Hunt, 22 
N. J. L. 552; Sterling v. Potts, 5 N. J. 
T4806; Bozorth v. Davidson, 3 N. J. 
L. 200; Ryerson v. Grover, 1 N. J. 
L. 523; In re McCraven, 87 N. J. Ea. 
28, 99 A 619. 

N. M.—Palatine Ins. Co., Ltd. v. 
Santa Fe Mercantile Co., 13 N. M. 
241,82 P 363. 

N. Y.—Trombley v. Seligman, 191 
N. Y. 400, 84 NE 280; Taft v. Little, 
1%8 Ni PYRL 27, P70 NE 211; Kain v. 
Larkin, 131 N, Y. 300, 30 NE 105 
[rev 17 NYS 2231; Crosby v. Hotal- 
ing; 99S NOY: 661, 2 NE 39; Mat- 
ter of Carrington, 163 App. Div. 544, 
148 NYS 952; Pirrung v. Supreme 
CounciBTr Ce May BLAS HO04stAppe Ppiv: 
571, 93 NYS 575; Hartmann v. Hoff- 
man, 65 App. Div. 443, 72 NYS 982; 
Collins vy. Shaffer, 78 Hun 512, 29 
NYS 574; Berrian v. Sanford, 1 Hun 
625, 4 Tkhomps. & C. 655; Speyer v. 
Ster, 32 N. Y. Super. 516; De Noy- 
elles v. Delaware Ins. Co., 78 Misc. 
649, 138 NYS 855; Huttner v. Oscar 
Daniels Co., 171 NYS 389; Davis v. 
Adler, 164 NYS 65; Shelby v. New 
York Steam Co., 121 NYS 619; Gieger 
v. Levin, 110 NYS 203; Eberle v. Bry- 
ant, 638 NYS 963 [aff 35 Misc.) 195. 
65 NYS 728]; Roosevelt v. Eckard, 
17 AbbNCas 58; Northrup v. Jackson, 
13 Wend. 85. 

N. C.—Wooten v. Grand United 
Order of Odd Fellows, 176 N. C, 52, 
96 SE 654; Carson v. National L. 
inss Co; 171 N. CG. 135, 88 SE 145; 
Threadgill v. Wadesboro, 170 N. C. 
641, 87 SE 521; Ferebee v. Norfolk- 
Southern |Ri/Co;,; 167 N.C). 290, 83 
SE 360; Coltrain v. Dennis Simmons 
Lumber Co., 165 N. C. 42, 80 SE 895; 
Avery v. Stewart, 134 N. C. 287; 
Stancill sv.) ‘Spain;? 133. INi Cas 46, 
45 SE 466; Brafford v, Reed, 125 N. C. 
311, 34 SE 443; Rumbough v. South- 
ern Empr. jCo.;) 212 INS Chito RihiesE 
536, 384 AmSR 528; Covington v. 
Steele, 88 N. C. 145; Redman v. 
Green, 38 N. C. 54; Murphy v. Mc- 
Niel, 19 N. C. 244; Thompson v. Ap- 
plewhite, 16 N. C. 460; Felton v. Mc- 
Donald, 15 N:\ CG. 406: Dumas) v. 
Powell, 14 N. C. 108. 

N. D.—Brynjolfson v. Dagner, 15 
N. D. 332, 109 NW 320, 125 AmSR 
595; Sykes v. Beck, 12 N. D. 242, 96 
NW 844, 

Oh.—State v. Lent, Tapp. 105; Mc- 
Devitt v. Powell, Tapp. 54. 

Okl.—Farmers’ Nat. Bank y. Har- 
toon, 159 P 844; Chicago, ete., R. Co. 
v, Champlin Lumber Co., 47 Okl. 430, 
149 P 119; Edwards v. State, 39 Okl. 
605, 136 P 577; Richardson vy. Fell- 
ner, 9 Okl. 518, 60 P 270. 

Or.—Muir .v.- Morris, 80 Or. 378, 
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not admissible unless the absence of the writing is 
But the mere fact that 
a matter is such as might ordinarily be expected to 
be evidenced by a writing of some kind, does not ex- 


satisfactorily explained.*® 


154 P 117, 157 P 785; Norwich Ins. 
See, v,,Oregon Re -C05p:46'Oras 123; 
78 P 1025; Huffman v. Knight, 36 
Or. -581, 60 P 207. 

Pa,—Joynes: v. Pennsylvania R. 
Cos) 234\-Pa. 7321/83 Ay 818s Stern v. 
Stanton, 184 Pa. 468, 39 A 404; Grau- 
ley v.-Jermyn, 163 Pa. 501, 30 A 203; 
Brown v. Burr, 160 Pa. 458, 28 A 
828; Brown v. Day, 78 Pa. 129; Rice 
v. Bixler, 1 Watts & S.. 445; Lodge 
v. Berrier, 16 Serg. & R. 297; Swei- 
gart v. Lowmarter, 14 Serg. & R. 200; 
Curtis v. Patton, 6 Serg. & R. 135; 
Caufman y. Presbyterian Congrega- 
tion, 6 Binn. 59; Campbell v. Wal- 
lace, 3 Yeates 271; Wood v. Roach, 2 
Dall. 180, 1 L. ed, 340, 1 AmD 276; 
Mansfield v. Bell, 24 Pa. Super. 447. 

Porto Rico.—HErwin y. Nater, 6 
Porto Rico Fed. 473. 

R. I.—Warren vy. Warren, 33 R. I. 
71, 80 A 593. 

S. C.—Seaboard Air Line R. Co. v. 
Harle, 167 SE 1069; QGuimarin v. 
Southern. Life, ete., Co., 105 S. C. 
37, 90 SE 819; Ragsdale v. Southern 
R. Co., 69 S. C, 429, 48 SE 466; Moore 
v. Dickinson, 39 S. C. 441, 17 SE 998; 
Mowry v. Schroder, 85 S.C. L. 69; 
Bowman v. Smith, 32 S. C. L. 246; 
Ford v. Whitaker, 5 S. C. L. 244; 
Spence v. Spence, 4 S. C. L. 466; Gil- 
laspie v. Tucker, 4 S. C. L. 433; Mal- 
colmson v. McKee, 3 S. C. L. 168; 
Hurt v. Davis, 3S. C. Le 304. 

S. D.—Breeden v. Martens, 21 S. D. 
357, 112 NW 960; Easton vy. Cran- 
mer, 19 S. D. 224, 102 NW 944; Reeder 
v. Wilber, 18 S. D. 426, 100 NW 1099; 
Chambers vy. Modern Woodmen of 
Amieriea, 18 Si0D. 173,99) NW.1210%; 
Distad v, Shanklin, 15 S. D. 507, 90 
NW 151; Miller v. Durst, 14°S. D. 
587, 86 NW 631; Woodward v. Stark, 
4-8. .D. 588, 57 NW 496. 

Tenn.—Smith v. Large, 2 Heisk. 5; 
Creed v. White, 11 Humphr. 549; 
Saunders Vv. Harris, 5 Humphr. 345. 

Tex.—Guadalupe, etc., Rivers Stock 
Assoc. v, West, 76 Tex. 461, 13 SW 
307; Missouri Pac. R. Co. v. Lamothe, 
76 Tex, 219, 13 SW 194; Kempner v. 
Galveston County, 76 Tex. 450, 13 
SW 460; Mugge v. Adams, 76 Tex. 
448, 13 Sw 330; Boydston v. Morris, 
71 Tex, 697,.10 SW 331; Prather v. 
Wilkens, 68 Tex, 187, 4 SW 252; Wil- 


liams wv. Davis," 56° Téx: 250: Mc- 
Laughlin v. Terrell, (Civ. A.) 179 
SW 932; McCord v. Rea, (Civ, A.) 


178 SW. 649; Cocke v. Big Muddy 
Coal, ete., Co., (Civ. A.) 155 SW 1019; 
Booker Jones Oil Co. vy. National 
Refining Co., 63° Tex. Civ. A. 142, 131 
SW 6238, 132 SW 815; Edwards v. 
Adams, (Civ. A.) 122 SW 898; Lew- 
right v. Walls, 55 Tex. ‘Civ. A. 643, 
119 SW 721; Texas Cent. R. Co. v. 
Fowler, (Civ. A.) 102 SW 732; Gulf, 
etc., R. Co: |v. Batte, (Civ. A.) 94 
SW 345; Bryson v. Boyce, 41 Tex. 
Civs A. 415, 92) SW'2820;- Bruce> ve 
Bruce, (Civ. A.) 89 SW 435; Texas, 
ete., R.- Co; ‘v.. Lynch, 39. Tex, "Civ. 
A. 96, 87 SW 884; Texas, etc., R. Co. 


v. Smith, 34 Tex. Civ. A. "571, '79 
SW 614; Rogers v. O’Barr, (Civ. A.) 
76 SW 593; Missouri, etc., R. Co. 


v. Mazzie, 29 Tex. Civ. A. 295, 68 SW 
56; St. Louis, ete, R. Co. v. Miller, 
27 Tex. Cly. A. 344, 66 SW 139; Olive 
v. Morgan, & Tex. Civ. A: 654,128 
SW 572; Hyroop v. State, (Cr.) 179 
SW 878; Green vy. State, 60 Tex. Cr. 
530,132 SW 806; Huff v. State, 23 
Tex. A. 291, 4 SW 890. 


Vt.—Murray v. Mattison,. 67 Vt. 
558, 32 A “479; Durkee. vy. Vermont 
Cent, Re Con eZzoe vit. 1272 


Va.—Lunsford v. Smith,'12 Gratt. 
(53 Va.) 554; Dawson vy. Greaves, 4 


CalierGe Va. elas 
Wash.—Chee v. Seid Sanitary Fish 
Co., 174 P 448; Taylor v. Modern 
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Woodmen of America, 42 Wash. 304, 
84 P 867, 7 AnnCas 607; Rauh v. 
Scholl, 12 Wash. 135, 40 P 726. 

W. Va.—Chambers v. Great State 
Council, I. O. R. M., 76 W. Va. 614, 
86 SE 467; Sayre v. Woodyard, 66 W. 
Va. 288, 66 SE 320, 28 LRANS 388; 
Chicago Art Co. v. Thacker, 65 WwW 
Va. 148, 68 SE 770; Childrey v. Hunt- 
ington, 34 W. Va. 457, 12 SE 536, 11 
LRA 313. 

Wis.—Siegel v. Liberty, 118 Wis. 
599, 95 NW 402; Miller v. Crawford 
County, 106 Wis. 210, 82 NW 175; 
Newell v. Clapp, 97 Wis. 104, 72 NW 
366; Perrin v. State, 81 Wis. 135, 50 
NW 516; Fisk v. Tank, 12 Wis. 276, 
78 AmD 737. 

Eng.—vVincent v. Cole, 3 C. & P. 
481, 14 ECL 673; Stamps v. Birming- 
ham, etc., R. Co., 7 Hare 251, 27 EngCh 
251, .68, Reprint: 103,,2 Phil. 673,.22 
EngCh 673, 41 Reprint 1103; Rex v. 
St. Paul’s Bedford, 6 T. R. 452, 101 
Reprint 644, 

Can.—Beauharnoi’s Election Case, 
27 Can. S. C. 232; Quebec v. Quebec 
Cents; Ry (Co..s 10.Can;2S../C.. 568. 

N. B.—Nova Scotia Bank v. Dun- 
ean, 32 N. B. 308; McGibbon vy. Bur- 
pee, 25 N. B. 81. 

: oh S.—Guiou v. Thibeau, 36 N. S. 

42, ; 

“It is an elementary principle that 
parol evidence of the contents of a 
' written instrument is inadmissible in 
| evidence, unless the loss of destruc- 
tion of the instrument is accounted 
for by the person in whose hands 
it was at the time of the loss or de- 
struction, if that person be living.” 
Pittsburgh, etc., R. Co. v. Brown, 178 
Ind, 11, 24, 97 NE.145, 98 NE 625. 

[a] A card tacked to a railway 
| tie, bearing the printed words ‘“‘Ar- 
kansas and Texas Tie Company,” and 
the written words ‘“creosote-treated 
ties,’ is the best evidence of the in- 
formation the inscription imparts. 
Atchison, etce., R. Co. v. Palmore, 68 
Kan. 545, 75 P.509, 64 LRA 90. 

[b] Cross-examination. — Counsel 
for a person served with an election 
petition will not be allowed to cross- 
examine the bailiff as to the con- 
tents of the copies served without 
producing them or laying a founda- 
tion for secondary evidence. Beau- 
harnoi’s Hlection Case, 27 Can. 8S. C. 


232, 

89. Ark.—Beardsley v. Hill, 77 
Ark, .244, 91 SW_ 757. 

Cal.—Eby v. Foster, 61 Cal. 282; 


Racouillat v. Requena, 36 Cal. 651. 
Ga.—Fitzgerald v. Adams, 9 Ga. 


471. 

52, .—Hedenberg v. Nash, 144 Ill. A, 
2 

Kan.—Kingman v. Hett, 9 Kan. A. 

Bsa, os, © Loge. 

Ky. —Boone v. Dykes, 3 T. B. Mon. 
529. 

La.—O’Quin v. Russell, 121 La. 57, 
46 S 100; Ayles v. Hawley, 9 La. Ann, 


363. - 
Md.—Baltimore v. Hughes, 1 Gill 
& J. oe 19 AmD 243. 
H.—-Greeley v. Quimby, 22 N. 


N. 
H. 335. 

N. J.—Somers v. Westcoat, 66 N. 
J. L. 551, 49 A 462. 

N. Y.—Mahaney vy. Carr, 175 N. Y. 
454, 67 NE 903. 

Tenn.—Smith v. Large, 1 Heisk. 5. 

Tex.—McCord v. Rea, (Civ. A.) 178 
Sw 649. 

Wis.—Roshoet v. Corlett, 106 Wis. 
474, 82 NW 305. 

{a] For illustrations (1) of this 
proposition so far as it involves ap- 
plications of principles of evidence 
see infra §§ 1228-1304. (2) But for 
a discussion of the rule excluding 
parol evidence of contracts required 
by the statute of frauds to be evi- 
idenced by a writing, which is ob- 
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clude parol evidence thereof, where it does not: ap- 
pear that any written record thereof was actually 
made or that any written evidence thereof exists.°° 
2. Limitations of Rule. 


viously not a mere rule of evidence 
see generally Frauds, Statute of [20 
Cye 147]. 

[b] Bequirement of record—As 
highway commissioners are required 
to keep a record of their, proceed- 
ings, the fact of holding certain 
meetings cannot be shown by parol. 
Ped, v. Cleveland, ete. R. Co., 271 
Ill, 226, 110 NE 843. 

[c] The “existence and design” of 
an instrument (as a bond) cannot be 
distinguished from its contents, and 
parol evidence is not admissible to 
prove either until the proper founda- 
tion has been laid. Smith y. Large, 
1 Heisk. (Tenn.) 5. . 

[a] Existence of instrument 
shown on cross-examination.—That 
the existence of a writing con- 
taining the facts to which the wit- 
ness testifies comes out on cross-ex- 
amination is no reason for dispensing 
with its production or admitting or 
refusing to strike out parol evidence 
of its contents. Crary v. Campbell, 
24 Cal. 634; Kingman v. Hett, 5 Kan. 
A. 533, 58 P 1022; Boone v. Dykes, 3 


TT.) +B. «Mon, ee 529;. Bullett..v. 
Worthington, 3 Md. Ch. 99; Mahaney 
v., Carrs 175, _N.. c¥71454, » Gh, NE 903. 


Contra Elliott v. Stocks, 67 Ala. 336. 
90. U. S.—Walker Grain Co. v. 
Bits El. Co., 254 Fed. 422, 166 CCA 


Ala.—Louisville, ete, R. Co. v. 


Gray, 191 Ala. 514, 67 S 687; Nor- 
vell v. Gilreath, 189 Ala, 452, 66 
S 635; United Order of Golden 


Cross v. Hooser, 160 Ala. 334, 49 S 
354; Union Fdy., etc., Co. v. Lang- 
ford, 145 Ala. 667, 39 S 765. 

Cal.—Hughes . Mfg., -ete., Co. . v. 
Wilcox, 13 Cal. A. 22, 108 P 871. 

Ga.—Caudell v. Athens Sav, Bank, 
140 Ga. 713, 79 SE 776; Franklin vy. 
Fields, 13 Ga. A. 463, 79 SE 366. 

Ill. Schell v. Weaver, 225 Ill. 159, 
80 NE 95, 8 AnnCas 339. 

Iowa.—O’Neil v. Adams, 144 Iowa 
385, 122 NW 976; Swan v. Indianola, 
142 Iowa 731, 121 NW 547; Iowa Drug 
Co. v. Souers, 139 Iowa 72, 117 NW 
300, 19 LRANS 115; Kinney v. How- 
ard, 133 Iowa 94, 110 NW 282. 

Ky Weatherhead v. Cody, 85 SW 
1099, 27 KyL 631. 

Md.—Potomac Lodge No. 31, I, O.. 
O. EF. v. Miller, 118 Md. 405,-84 A 
554; Meyer v. Frenkil, 116 Md. 411, 
82 A 208, AnnCas1913C 875. 

Minn. — Traxler va Minneapolis 
Cedar, ete., Co., 128 Minn. 295, 150 
NW 914. 

Mo.—Kropp v. Hermann Brewing 
Co., 138 Mo. A, 49, 119. SW 1066. 

N. J.—Robson y. C. E. ;,Fenniman 
Co., 83 N.\J. ‘L. 458, 85 A’ 356. 

N. M—Di Palma vy. Weinman, 16 
N. ait. B02 elds bese 

Y.—Ruemer v. Clark, 121 App. 
Diy 231, 105 NYS 659; Braxmar -v. 
Senn 110 App. Div. 167, 96 NYS 

N. C—Whitlock v. Miexhiider. 160 
N. C. ‘465, -76 SE 538. 

Okl. — McCreary v. Lee, 45 Okl, 201, 
TH JEMEZ 

R. 1 tenet ston y. Briggs, 37° R. 
I, 352, 92 A 1024 [reh den 37 R. I. 
471, 93 A 794]; Perry v. Sheldon, 30 
Ren 426, 75 A 690. 

Tex.—Galveston,  eic., R. COuteve 
Pennington, (Civ. A.) 166 SW 464: 
eeu are v. Gove, 87° Vt. 468, 89 A 


[a] Tustration—In an action for 
personal injuries alleged to have 
caused a rupture,- where plaintiff 


testified that he never had a rup- 
ture before the accident, a question 
to his wife, if her husband did® not 


bring suit formerly against another- 


gael in which he claimed for a rup- 
ure, 
ealling ; for the best “evidence, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and netehanver - 


It eannot be 


was not objectionable as not. 
‘that. 
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laid down as a universal rule that where written 
evidence of a fact exists, all parol evidence of the 
same fact must be excluded; and it has been said 
that there is perhaps no rule of evidence which al- 
lows of more exceptions than that which requires 
the best evidence which the case admits of to be 
It is difficult, however, to formulate 
any rule which will accurately define in what cases 
it is not necessary to produce a writing as the 
best evidence, there being much conflict in the de- 
cisions; although this arises more from the diffi- 
culties of application of the best evidence rule to 
differing cases than from any uncertainty in the 
Writings which constitute primary 
evidence have been divided into three classes: (1) 
Instruments which the law requires to be in writ- 
ing; (2) those contracts which the parties them- 


adduced. 


rule itself.°? 


is, the complaint itself; this fault 
not being specified, and the question 
not calling for the contents of the 
complaint as such, but simply a 
statement of the witness which may 
not have been in writing, since the 
action may have been in a court 
wherein the pleadings could be oral. 
Ruemer v. Clark, 121 App. Div. 231, 
105 NYS 659. 

‘{b] Filing of spaper.—The file 
mark placed by the clerk of the court 
upon a document filed with him is 
but the evidence of the delivery for 
filing, and in its absence oral testi- 
mony is admissible to show that the 
paper was duly filed. Gove v. Gove, 
87 Vt. 468, 89 A 868. 

[c] “When the question of time 
becomes material in a judicial in- 
quiry, and that time does not appear 
of record, parol testimony is admis- 
Sible to establish the true date.” Orr 
v. Cornell, (Iowa), 156 NW 296. 

[ad] Proceedings of city council.— 
In the absence of a statute to the 
contrary, the proceedings of a city 
council of which there is no record 
may be shown by parol. Swan v. 
Indianola, 142 Iowa 731, 121 NW 547. 

{e] The passage of an ordinance 
may be established by parol testi- 
mony where the clerk has failed to 
make any record of its passage. 
Weatherhead v. Cody, 85 SW 1099, 27 
KyL 631. 

{f] Existence of writing not pre- 
sumed.—Where, in an action against 
an estate for money loaned intes- 
tate, it is not claimed that there 
was, or ever had been, any writ- 
ing in existence evidencing the loan, 
the law will not presume the exist- 
ence of better evidence than parol 
testimony, and hence evidence of 


admissions made by intestate to a 
third person as to such loan is ad- 
missible. Schell v. Weaver, 225 Ill. 
159, 80 NE 95, 8 AnnCas 339. 

Prerequisites to exclusion of evi- 
dence generally see supra § 1223. 

91. U. S.—Keene v. Meade, 3 Pet. 
Laws Lianedspo8i (aft 26 My Cas. No. 
9, 303o1Craneh Cs C-bit]. 

Ky.—Bishop v. McKee, 4 Ky. Op. 
570. , 

Mass.—Cornell-Andrews Smelting 
Co. v..,Boston, -etc., F gCOLD sey O 
Mass. 381, 102 NE 625; Com. v. Mor- 
rell, 99 Mass. 542. 

Tex.—Hereford First State Bank, 
etc., Co. v. Southwestern Engineer- 
ing, etc., Co., (Civ. A.) 1538. SW 680. 

Wyo.—Eads v. State, 17 Wyo. 490, 
101 P 946. 

[a] Marks on the heads of bar- 
rels may be described by a witness 
to identify them, without proving 
the loss or destruction of such heads, 
U. S. v. Graff, 26 F. Cas. No. 15,244, 
14 Blatchf. 381. 

92. Sally v. Capps, 1 Ala. 121, 122 
(“This rule is founded upon a reason- 
able suspicion that the substitution 

._ of inferior for better evidence, arises 
from some sinister motive, and an 
apprehension that the best evidence, 
if produced, would alter the case to 

-the prejudice of the party. It as- 
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dence.® 


sumes that transaction admits of 
better evidence; and though this may 
be true, yet if such better evidence 
is lost, or cannot be produced, proof 
of a secondary character may be ad- 
duced. So the rule being intended 
to guard against fraud, it ceases to 
operate where the presumption of 
fraud does not arise’’). 

93. Gilbert v. Duncan, 29 N. J. L. 
133 MeN on other grounds 29 N. J. 

521] 


Ts ; 

For discussion of such conflicts 
see infra §§ 1228-1304. 

94 1 Greenleaf Ev. § 85. 

95. St. Louis, ete., R. Co. v. Kil- 
patrick, 67 sArk, o47%)1b4:,S We, 9b; 
Tripiett v. Rugby Distilling Co., 66 
Ark. 219, 49 SW..975; Denver, . etc., 
R. Co. v. Wilson, 4 Colo. A, 355, 36 
P 67; St. Louis, ete., R. Co. v. Hakins, 
30 Iowa 279; Teegarden v. Cale- 
donia; 50 Wis. 292, 6 NW 875. 

{a] Existence of unsigned mem- 
oranda (1) containing statements as 
to the fact in controversy does not 
exclude parol evidence; and in fact 
the best or most direct evidence is 
the testimony of persons shown to 
be familiar with the fact. Adams 
v. Sullivan, 100 Ind. 8; Doe v. Cart- 
wright, 3 B. & Ald. 326, 5 ECL 193, 
106 Reprint 683. (2) A mere mem- 
orandum containing a quantity of 
figures and calculations is not a con- 
tract, agreement, or writing which 
can be proved only by its ‘production. 
It is only a calculation of accounts. 
and as to them any witness may 


testify if he has seen and remem- 
bered them. Hirschfelder v. Levy, 
69 Ala. 351; Weaver v. Crocker, 49 
Ill. 461. 


96. U. S.—Vasse v. Mifflin, 28 F. 
Cas. No. 16,895, 4 Wash. C. C. 519. 

Ala.—Hughes v. Tuscaloosa, 197 
Ala. 592, 73, S 90; Gambill v. Fox 
Typewriter Co., 190 Ala. 36, 66 S 
655; Ware v. Morgan, 67 Ala. 461; 
O’Neal v. Brown, 20 Ala. 510. 

Ark.—Greenfield v. Wright, 16 
Ark. 186; Conway v. State Bank, 13 
Ark. 48. 

Conn.—Buell v. Cook, 5 Conn. 206; 
Vernon y. East. Hartford, 3 Conn. 
475. 

Ga.—Daniel v. Johnson, 29 Ga. 207. 

ind.—Lee v. Hills, 66 Ind. 474. 

Iowa.—Donahue v. McCosh, 70 
Iowa 733, 30 NW 14. 

Ky.—Shields v. Chesser, 167 Ky. 
532, 180 SW 968; Lamb v. Moberly, 
3 T. B. Mon. 179; Foster v. Davis, 1 
Litt. 71; McIlvoy v. Kennedy, 2 Bibb 


380. 

Mass.—Clifton v. Litchfield, 106 
Mass. 34. 

N. H.—Lowe v. 


: Connecticut, etc., 
Bi Coad ON. EE 370. 

N. M.—Neher v. Viviani, 15 N. M. 
460, 110 P 695. 

N. Y.—Kobbe v. Price, 14 Hun 55. 

N. C.—Lipschutz v. Weatherly, 140 
N: 'C...365, 53 SE 132. 


Okl.—Williams v. Joins, 34 Okl. 
739, °126=P. 1013. 
Tex.—Condict v. Brown, 21 Tex. 


+e ie Bates v. Sabin, 64 Vt. 511, 24 


[22.0.J3.] 983 


selves have put in writing; and (3) all other writ- 
ings the existence of which is disputed and which 
are material to the issue.®* 
been expressly approved in numerous cases, and it 
has been held that writings which do not fall within 
one of the enumerated classes are not primary ‘evi- 
In order that a writing may constitute 
primary evidence within the rule under discussion, 
the writing must have a legitimate tendency to 
prove the fact to be established, parol evidence be- 
- ing admissible where the writing, if produced, would 
not be evidence of the fact to be proved.?® 
also necessary that the writing should in reality be 
the more accurate, satisfactory, and conclusive me- 
dium of proof; where the matter to be proved is a 
substantive fact which exists independently of any 
writing, although evidenced thereby, and which can 


This classification has 


It is 


A 1013; Johnson v. Volido Marble 
Co., 64 Vt. 337, 25 A 441; Houghton 
v. Paine, 29 Vt. 57;. Hayden v. Rice, 
are 353; Goodrich v. Mott, 9 Vt. 

Eng.—Doe v. Morris, 12 East 237, 
104 Reprint 93. 

[a] Iliustrations.—(1) An un- 
sworn certificate has been excluded 
as hearsay. Foster v. Davis, 1 Litt. 
(Ky.) 71. (2) <A physician’s death 
certificate is not evidence in judicial 
proceedings where it is not shown 
that the physician is dead. Louis- 
ville R. Co. v. Raymond, 185 Ky. 738, 
123 SW 281, 27 LRANS 176. (3) A 
passport containing a statement of 
the age of the person to whom it 
was issued is inadmissible on the 
question of the person’s’ infancy. 
Kobbe v. Price, 14 Hun (N. Y.) 55. 
(4). In assumpsit for money prom- 
ised by defendant to be paid plaintiff 
for a note of a third person sold and 
delivered by plaintiff to defendant, 
plaintiff need not produce, nor re- 
quire defendant to produce, the note, 
but may prove its existence and the 
sale by parol evidence. Lamb v. 
Moberly, 3 T. B. Mon. (Ky.) 179. (5) 
Where the fact in issue is not the 
contents of a deed in the possession 
of the opposite party, but that such 
party sets-up a claim under such 
deed in fraud of his adversary and 
the existence and. possession of such 
deed are not disputed, parol evi- 
dence is admissible to prove the fact. 
MclIlvoy v. Kennedy, 2 Bibb (Ky.) 
380. (6) Where there is nothing in 
a deed of a peculiar character re- 
quiring its production as the best 
evidence of the matters to be proved, 
parol evidence of fraud in the sale 
may be given without producing it 
on notice to do so. Condit v. Brown, 
21 Tex. 421. (7) When the execu- 
tion of a deed is admitted but its 
validity attacked on several grounds, 
it is not error to admit secondary 


evidence, although it might not 
otherwise be admissible. Williams 
Vv. Joins; 34 Ok101733, 126,P 1013. 4(8) 


A receipt which contains no contract, 
although executed at the same time 
and in reference to the same subject 
matter as the contract, need not be 
produced as evidence of the contract. 
Goodrich v. Mott, 9 Vt. 395. (9) 
The fact that a person has received 
a writing may be proved by parol 
without producing the writing or 
accounting for its absence, for the 
proof of this fact does not involve 
the contents of the writing. Alex- 
ander v. U. S., 57 Fed. 828, 6 CCA 
602. (10) To prove a sale of cor- 
porate stock the certificates are not 
the best evidence, since what is 
written upon them does not neces- 
sarily indicate a sale and delivery. 
Cincinnati, etc., R. Co. v. Rawson, 9 
oe Dec. (Reprint).709, 16 CincLBul 
423. 

[b] Where genuineness denied.— 
Failure to introduce a written state- 
ment of a witness as the best evi- 
dence was not improper where the 
witness said she did not remember 
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be as fully and satisfactorily established by parol 
as by the written evidence, then both classes of evi- 


signing it and would not admit her 
signature. Vischer v. Northwestern 
Bl. RR. Co., 256 Ill. 572, 100. NE 270 
lath o aide TAS 6447. 

97%. U. S.—Onslow County v. Toll- 
man,! 145, Fed. 753, .76 CCA, 317; 
Shields v. Norton, 143 Fed. 802, 74 
CCA 254. 

Ala.—Monfee v. Hagan, 79 S 189; 
Hughes v. Tuscaloosa, 197 Ala. 592, 
73 S 90; Sales-Davis Co. v. Hender- 
son-Boyd Lumber Co., 193 Ala. 166, 
69 S 527; Corry v. Sylvia Y Cia, 192 
Ala. 550, 68 S 891, AnnCas1917E 
1052; Baker v. Britt-Carson Shoe Co., 
188 Ala. 225, 66 S 475; McLendon v. 
Rubenstein, 180 Ala. 615, 61 S 902; 
Stewart v. Sloss-Sheffield Steel, etc., 
Co., 170 Ala. 544, 54 S 48, AnnCas 
1912D 815; Weinstein v. Yielding, 167 
Ala. (347,79 52-8 5905 D. Burnett 
Cigar Co. v. Art Wall Paper Co., 164 
Ala. 547, 51 S 2638; Sloss-Sheffield 
Steel, etc., Co. v. House, 157 Ala. 663, 
47 S 572; McCleskey v. Howell Cotton 
Co., 147 Ala. 573, 42 S 67; Culver v. 
Caldwell, 137 Ala, 125, 34 S 13; An- 
niston First Nat. Bank v. Lippman, 
129 Ala. 608, 30 S 193 “Bickett' 'v. 
Frost, 7 Ala. A. 443, 61 S 476. 

Ariz.—Ellis v. Globe First Nat. 
Bank, 19 Ariz. 464, 172 P 281. 

Ark.—Pendergrass v. lLane-Allen, 
101 Ark. 365, 141 SW 507. 

Cal.—Pugh v. Bell, 21 Cal. A. 530, 
132 P 286; Morrison v. Weik, 19 Cal. 
Aen 3or 124 P 869. 

Canal Zone.—Panama R. Co. v. 
Ogilvie, 2 Canal Zone 150. 

Colo.—Reithmann vy. Godsman, 23 
Colo. 202, 46 P 684. 

Conn.—Doolan vy. Heiser, 89 Conn. 
321, 94 A 354; Joyce v. Joyce, 80 
Conn. 88, 67 A 374; Dyer v. Smith, 
12 Conn. 384. 

Del.—Reeder v. Jones, 22 Del. 66, 
65 A 571; State v. Matlack, 21 Del. 
401, 64 A 259. 

D. C—Du Perow v. Groomes, 43 
App. 580. 

Fla.—Atlantiec Coast Line R. Co. v. 
Dexter, 50 Fla. 180, 39 S 634, 111 
AmSR 116; Eatman v. State, 48 Fila. 
21, 37 S 576. 

Ga. —Alexander v. Fresno. First 
Nat. Bank, 140 Ga. 266, 78 SE 1071; 
Burton v. Meinert, 136 Ga. 420, rat 
SE 870; Bldorado Jewelry Co. v. 
Hitchcock, 130 Ga. 778, 61 SE 855; 
Minnesota Lumber Co. v. Hobbs, 123 
Ga. 20, 49 SE 783; Rutledge v. Hud- 
son, 80 Ga. 266, 5 SE 93; Avery v. 
Armour Fertilizer Works, 17 Ga. A. 
458, 87 SE 698; Keaton v. Sherrod, 
16 Ga. A. 620, 85 SE 682; Smith v. 
Southern Spring Bed Co., 16 Ga. A. 
449, 85 SE 612; Morris v. Reed, 14 
Ga. A. 729, 82 SE 314; Armour v. 
Bluthenthal, 9 Ga. A. 7107, 72 SE 168; 
Hester v. State, 8 Ga. A. 380, 69 SE 
31: Lepinsky v. State, 7 Ga. A. 285, 
66 SE 965. : 

Ida.—Rabb v. North American Acc. 
Ins. Co., 28 Ida. 321, 154 P 493. 

Ill.—Waegner v. Chicago, ete:,, R. 
Coney Tl, Ll4s Ti IN 207; Devine 
v. Chicago, etc., R. Co., 266 Tl. 248, 
107 NE 595 [aff 185 Ill. A. 488]: 
Elgin, etce.,, R. Co. v. Thomas, 215 
Din a5) 74 NS109 atl’ 115 Ty A. 
508]; Decatur First Nat. Bank v. 
Priest, 50 Ill. 321; Weaver v. Crocker, 
49 Ill. 461; Bornstein v. Berliner, 170 
Til. -A. 519; Oberreich v. Foster, 152 
Til. A. 302. 

Ind.—Coonrod v. Madden, 126 Ind. 
197, 25 NE 1102; Hewitt v. State, 121 
Ind. 245, 23 NE 83; Adams v. Sulli- 
van, 100 Ind. 8; Cleveland, ete., R. 
Co. v. Woodbury Glass Co., 120 NE 
426; Beach v. Huntsman, (A.) 83 NE 
1038; Western Union Tel. Co. v. Cline, 
8 tnd. A. 364, 35 NE 564. 

Towa.—-Rafferty v. Clermont, 180 
Towa 1391, 164 NW 199; Newland v. 
Iowa, R., etc., Co., 179 Iowa 228, 159 
NW 244; Gilbert v. Chicago, etc., R. 
Co., 156 Towa 440, 136 NW 911; Dee 
v. Sears-Nattinger Automobile Co., 
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118 NW 529; Brusseau y. Lower 
Brick Co., 1383 Iowa 245, 110 NW 
577; Hagan v. Merchants’, etc., Ins. 
Co., 81 Iowa 321, 46 NW 1114, 25 
AmSR 493; Bish v. Hawkeye Ins. 
Co., 69 Iowa 184, ‘28 NW 553; St. 
pea an etc., R. Co. v. Hakins, 30 Iowa 
| Kan.—Dunlap v. Waters, 99 Kan. 
257, 161 P 641; State v. Woods, 49 
Kan. 23%) 80°P 520, 

ive Ball, v. Loughridge, 100 sw 
275, 30 KyL 1123. 

La.—State Vv) *Lazarone!' 130 "lua. 1; 
57 S 532; Pharr v. Gall, 108 La. 307, 
32 S 418. 

Me.—Purinton v, Purinton, 101 Me. 
250, 63 A 925, 115 AmSR_. 309. 

Mad. —Cecil Bank v. Snively, 23 Md. 
253; Cramer v. Shriner, aa Md. 140; 
Glenn v. Rogers, 3 Md. 


Mass.—Forster Mfg. ei Vv. Cutter- 
Tower Co., 215 Mass. 136, 101 NE 
1083. 

Mich.—Bullard v: Hascall, 25 Mich. 
132. 

Minn.—Hubert v. Granzow, 131 


Minn. 361, 155 NW 204, AnnCas1917D 
563; Minnesota Debenture Co. v. 
Johnson, 96 Minn. 91, 104 NW 1149, 
107 NW 740; Phelps v. Winona, ete., 
\R. Co., 37 Minn. 485, 35 NW 373, 5 
AmSR 867. 

Mo.—Roe v. Versailles Bank, 167 
Mo. 406, 67 SW 303; State v. Youngs, 
105 Mo. 634, 16 SW 408; Weaver v. 
Robinett, 17 Mo, 459; Perry v. Block, 
1 Mo, 484; Schmidt vy. Lightner, 185 
Mo. A. 546, 172 SW 483; Keylon v. 


Missouri, ete., R. Co., 114 Mo. A. 66, 
89 SW 337; Fitzgerald v. Beers, 31 
Mo. A, 356. 


Mont.—Fowlie v. Cruse, 52 Mont. 
222" 15% P™ "958s" in remsColbert,, 51 
Mont. 455, 153 P 1022; Whitside v. 
Hoskins, 20 Mont. 361, 51°P 739. 

N. H.—Concord v. Concord Bank, 
16) N> H..°26: 

N. J.—Patton y. Freeman, 1 N. J. 
L, NED 

M.—wNeher v. Viviani, 15 N. M. 
460, “110 P6956, 

N. Y.—Devoe v. New York Cent., 
étc., 1. Co,, \104 NV ee 166 NEb68 
[rev .70 App. Div. 495, 75 NYS 136]; 
Cullinan v. Horan, 116 App. Div. 
711, 102 NYS 132s De-Noyelles v. 
Delaware Ins. Co., 78 Misc. 649, 138 
NYS 855; Fink v. Glauber, 121 NYS 
m9, 

N. C.—Lipschutz v. Weatherly, 140 
N.C. '365,. 638° SH 132*" Dail) v.ssuge, 
85 N. C. 104, 

N. D.—Cochrane v. Nat. El. Co., 
20. Nis DiG67,- 12 TaN wa C25: 

Okl.—Whitcomb y. Oller, 42 Okl. 
331, 1837 P 709; McCants v. Thomp- 
son, 27, Oki, 706, 115 =P e600: 

Or.—Leiter v. Dwyer Plumbing Co., 
664 Or. 474.0 133 PP 11803. Brown Vv. 
Webb, ae 526, 120 P 387, AnnCas 
48. 

Pa.—American Mfg. Co. v. S. Mor- 
gan Smith Co., 33 Pa. Super. 469. 

S. C.—Benbow v. Harvin, 92 S. C. 
180, 75 SE 414; Mauldin v. Seaboard 
Aline Line see CO.,, Als swam oh Oe mOLEE 
677; Wilson y. Atlanta, ete., Air Line 
RiAGoi,: W648. 58% 

S. D.—Hardin v. Hardin, 26 S. D. 
601, 129 NW 108; Lidel v, South Da- 
kota Cent..Ria Co., 25 .S1.Di. 462-127 
NW 653; Breeden y. Martens, 21 S. D. 
357, 112 NW 960. 

Tex.—Horn v. Price, (Civ. A.) 200 
SW 590; Merkel First Nat. Bank v. 
Armstrong, (Civ. A.) 168 SW 873; 
Neblett v.. Barron, (Civ. »A:),, 180 
SW 1167; Hereford First State Bank, 
ete., Co, v. Southwestern Engineer- 
ing, etc, Co., (Civ. A.) 153 SW 680; 
Mt. Pleasant Nat. State Bank v. 
Ricketts, (Civ. A.) 152 SW 646; Wolf 
v. Wilhelm, (Civ. A.) 146 SW_ 216; 
Southern Kansas R. Co. vy. Lock- 
hart, (Civ. A.) 141 SW 127; Robert- 
son v. Brothers, (Civ. A.) 139 SW 
657; Merrill v, Bradley, (Civ. A.) 121 
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dence are primary and independent and parol eyi- 
dence may be admitted regardless of the writing.®* 


SW 561 {cert questions answered 102 
Tex. 481, 119 SW. 297]; Hatzfeld v. 
Walsh, 55. Tex. Civ. A,. 573, 120 SW 
525; International, ete., R. Co. v. 
Morin, 53 Tex. Civ. A. 531, 116 SW 
656; Echols vy. Jacobs Mercantile Co., 
38 Tex. Ciy. A. 65, 84 SW 1082; 
Clark v. Clark, 21 Tex. Civ. A. 371, 
51 SW 337; Robinson v, State, 63 
Tex, Cr. 212, 139 SW 978; Wilson 
v. State, 54 Tex. Cr. 13, 111 SW 1018. 


Vt.—Massucco y. Tomassi, 80 Vt, 
LRG; 67 Ay Oot. 
Wash.—Hanson y. Roesch, 104 


Wash. 257, 176 P 349; Eastman v. 
Watson, 72 Wash. 522, 130 P 1144; 
Miller v. Simmons, 67 Wash. 294, 
121 P 462; Carlisle Packing Co. v. 
Deming, 62 Wash. 455, 114 P 172 
[writ of error dism 226 U. S, 102, 
33, SCt,, 80,) 57 ‘Is, ,ed...140]; Hull wv. 
Seattle, ete., R. Co., 60 Wash. 162, 
110 P 804; Daly v. Everett Pulp, etc., 
Co., 31 Wash. 252, 71 P 1014. 

W. Va.—Dixon-Pocahontas Fuel Co. 
v. Myers Grain Co., 71 W. Va. 715, 
77 SE 362, AnnCas1914C 115. 

Eng.—Trewhitt v. Lambert, 10 A. 
ite 470, 37 ECL 257, 113 Reprint 

[a] Tllustrations.—Notwithstand- 
ing the existence of written evidence, 
parol evidence may be admitted to 
show: (1) Marriage. Massucco v. 
Tomassi, 80 Vt. 186, 67 A 551. (2) 
Partnership. Hardin v. Hardin, 26 
S3-D.. 601, 2£20-“NW 108: (3) An 
agreement between partners that the 
amount of certain items should be 
entered as a credit on a certain note. 
Keaton v. Sherrod, 16 Ga. A. 473, 
85 SE 682. (4) The existence of a 
highway. Lidel v. South Dakota 
Cent) Re Coin 25S.) Dr 462, 91225 NW: 
653. (5) The width of a _ street 
Davis v. Atlanta, ete, R. Co, 6 
S. C. 370, 41 SE 468. (6) The aban- 
donment of a right of way by a rail- 


road. Bornstein y. Berliner, 170 Ill. 
ALP OES. (7) The pera of a 
town. Louisville,  ete., 


Co¥awe 
Johnson, 135 Ala. 232, 33 re 661. (8) 
The character of land as a home- 
stead. Sloss-Sheffield Steel, etc., Co. 
v. House, 157 Ala, 668, 47 S 572. (9) 
The statements of a person accused 
of crime at a coroner’s inquest. 
State v. Lazarone, 130 La. 1, 57 S 
532. (10) The receipt of a draft by 
a bank for collection. Alexander v. 
Fresno First Nat. Bank, 140 Ga. 266, 
78 SE 1071. (11) The correctness 
of an account. Smith y. Southern 
Spring Bed. C€o.,) 16 Ga, Ay? 449,485 
SE 612. (12) The amount of a loan. 
Morris v. Reed, 14 Ga. A. 729, 82 SE 
314, (13) Payment. Armour § v. 
Bluthenthal, 9 Ga. A. 707, 72 SE 168; 


Oberreich vy. Foster, 152 Ill. A. 302 
(of clerk’s fees on institution of 
action); Eastman v. Watson, 72 


Wash. 522, 130 P 1144 (by corpora- 


tion of annual license fee), (14) The 
market value of live stock. Southern 
Kansas R. Co. vy. Lockhart, (Tex. 


Civ. A.) 141 SW 127. (15) The cost 
and selling prices of a_ product. 
Forster Mfg. Co. v. Cutter-Tower Co., 
215 Mass, 136, 101 NE 1083. (16) 
That some of the cars composing a 
train were being used in interstate 
commerce. Devine v. Chicago, etc., 
R. Co., 266 fll, 248, 107 NE 595 [aff 
185 Ill. A. 488]. (17) The suspension 
of the work on a building by the 
supervising architect under the pro- 
visions of the contract. Leiter v. 
Dwyer Plumbing Co., 66 Or. 474, 133 
P 1180. (18) The fact that a memo- 
randum was made. DuPerow  v. 
Groomes, 43 App. (D. C.) 580. (19) 
The fact that notice was given and 
proof made of an injury, in an ac- 
tion on an accident insurace policy. 
Rabb v. North America Acc. Ins. Co., 
28° Ida, 321.1154" P 493. 

{b] Indebtedness may be proved 
without producing or accounting for 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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So also where it appears that a witness has a dis- 


tinct and independent recollection 
of which he testifies, his testimony 


incompetent under the best evidence rule by reason 
of the fact that he or some other person made a 
contémporaneous written memorandum of those 
matters which is not produced;°* and indeed under 
such circumstances the written memorandum is fre- 
quently said to be secondary evidence and inad- 


missible,®® although it is considered 


entry or memorandum made by a witness at or pres- 
ently after the time of the transaction is admis- 
sible in evidence as auxiliary to his testimony, or 


the nonproduction of the written evi- ; 
dence of the indebtedness, such as | 
promissory notes and the like. Duffie 
v. Phillips, 31 Ala. 571; Graham v. 
Lockhart, 8 Ala. 9. 

[ce] Purchase of a railroad ticket 
from one point to another is prov- 
able by the purchaser’s testimony 
without producing the ticket or ex- 
plaining its absence. Central of 
Georgia R. Co. v. Mathis, 9 Ala. 643, 
64 S 197; Oliver v. Columbia, etc., R. 
Co., 65 S. C. 1, 43 SE 307. 

{d] The time of running of trains 
and when they are regularly due at 
a certain point may be proved by 
parol notwithstanding the existence 
of a railroad time-table. Chicago, 
ete., RR. Co. v. George, 29 Ll, 510, 71 
AmD 239. 

[e] Confession of crime.—‘“In a 
civil action, parol proof of the con- 
fession is proper; the paper itself 
is not evidence of a higher nature.” 
Patton v. Freeman, 1 N. J. L. 434. 

[f] The meaning of a cipher writ- 
ing may be testified to without pro- 
ducing the written key. McCleskey 
v. Howell Cotton Co., 147 Ala. 573, 
42 S 67. 

[g] Telephone instructions. — In 
an action for death of a child, due 
to alleged violation of speed restric- 
tions, it was held that the testimony 
of a defendant fireman that he was 
proceeding to a fire pursuant to in- 
structions received by telephone from 
the operator at headquarters was 
competent to prove such fact, with- 
out production of the operator and 
the official record of such calls. Hu- 
bert v. Granzow, 131 Minn. 361, 155 
NW 204, AnnCas1917D 5638. 

{h] Fact of litigation.—A witness 
may testify that there was litigation 
between two persons at a certain 
time, although the record must be 
introduced if it is desired to show 


what was in litigation. Ball v. 
Loughridge, 100 SW 275, 30 Kyl 
1123. 

98. U. S.—Richmond Light, etc., 


Co. v. Blau, 210 Fed. 887, 127 CCA 
497. 

Ala.—Gayle v. Jackson County, 155 
Ala, 204, 46 S 261. 

Cal.—Peo. vy. Silvers, 6 Cal. A. 69, 
92 P 506. 

Fla.—Jacksonville, etc., R. Co. 
Wellman, 26 Fla. 344, 7 S 845. 

Ga.—Brown v. Matheson, 142 Ga. 
396, 83 SE 98; Smith vy. Southern 
Spring Bed Co., 16 Ga. A. 449, 85 SE 
612. 
Ill.— Mandel y. Swan Land, etc., 
Co., 154 Ill. 177, 40 NE 462, 45 AmSR 
124, 27 LRA 313. 

Iowa.—Shawyer v. Chamberlain, 
i Iowa 742, 84 NW 661, 86 AmSR 

Kan.—Mensing v, Wright, 86 Kan. 
98, 119 P 374. 

Ky. —Grimes v. Trimbles, 6 Ky. Op. 
703. 

La.—Chopin v. Freeman, 138 La. 
423, 70 S 421. 

Mich.—Robinson y. Mulder, 81 
Mich. 75, 45 NW 505. 

Miss.—Nabers y. Goldforb, 77 Miss. 
661, 27 S 641. 

Mo.—Kinlough v, Maplewood, (A.) 
201 SW 625; Keylon v. Missouri, etc., 
Thaw Cfo) on nN! Mo. A. 66, 89 SW 337. 

Mont.—Fowlie v. Cruse, 52 Mont. 
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of the matters 
is not rendered 


that an original 
ment.? 


222, 157 P 958. 

Nebr.—First Nat. Bank v. Hedge- 
cock, 87 Nebr. 220, 127 NW 171. 

N. Y.—Cullinan vy. Horan, 116 App. 
Div: 711, 102 NYS 132; Williams, etc., 
Copy. Stokes, 158 NYS 89. 

Okl.— Whitcomb v. Oller, 41 Ok1. 
Dolpe ogee TOO: 

s. C.—Hagins v. Adtna L. Ins. Co., 
72S. GC, 216, 51 SE, 683, 

Tex.—-Callen vy. Collins, (Ciye As) 
135 SW 651; Echols v. Mercantile 
Co., 38 Tex. Civ. A. 65, 84 SW 1082; 
Missouri, etc., R. Co. v. Crum, 35 Tex. 
Ciy. A. 609, 81-SW 72. 

Vt.—Fruit Co. v. Wilson, 102 A 
1044. 

Wash.—Northern Pac. R. Co 
Longmire, 104 Wash. 121, 176 P 150: 
Carlisle Packing Co. v. ‘Deming, 62 
Wash. 455, 114 P 172 [writ of error 
dism 226 U. S. 102, 33 SCt 80, 57 
L. ed. 140]. 

Wis.—Loose v. State, 120 Wis, 115, 
97 NW 526; Tuckwood v. Hanthorn, 
67 Wis. 326, 30 NW 705. 

99. U. S.—vVicksburg, etc., R. Co. 
VetO-Brien lio, So. 99 Se tlae, 
30a Cd 299; 

Cal.—Peo. v. Silvers, 6 Cal. A. 69, 
92, -P 506. 

D. C.—Gurley v, MacLennan, 17 
App. 170. 

Iowa.—Stein vy. Local Bd. of Re- 
view, 135 Iowa 539, 113 NW 339. 

La.—State v. Menard, 110 La. 1098, 
35 S 360. 

N. Y.—WNational Ulster County 
Bank v. Madden, 114 N. Y. 280, 21 
NE 408, 11 AmSR 633; Russell v. 
Hudson River R. Co., 17 N. Y. 134; 
Zwangizer v. Newman, 87 App. Div. 
64, 838 NYS 1071; Donlon v. English, 
89 Hun 67, 35 NYS 82; Meacham v. 
Pell, 51 Barb. 65; Brown v. Jones, 
46 Barb. 400. 

Or.—Manchester Assur. Co. v. 
Oregon R. Co., 46 Or. 162, 79 P 60, 
114 AmSR 863, 69 LRA 475. 

Pau.—Myers v, Brice, 12 ,;WklyNC 
87. 

Tex.—Laudermilk y. State, 47 Tex. 
Crictzne doo. LLO Te 

Wash.—Conover v. Neher-Ross Co., 
38 Wash. 172, 80 P 281, 107 AmSR 
841. ‘ 


Wis.—Tuckwood v. 
Wis. 326, 30 NW 705. 

{a] A letter from plaintiff’s at- 
torney to defendant, offered in evi- 
dence by the latter, is not admissible 
where the attorney. is in court and 
willing to be examined as a witness. 
Bue v. Splane, 9 Rob. (La.) 6 : 

[b] Such memorandum is not ad- 
missible as corroborative of the wit- 
ness’ testimony. Donlon y. English, 
89 Hun 67, 35 NYS 82; Meacham 
Vv. Pell, -b1°*Barb: (N:, Ye265: 

1. Peo. v. McLaughlin, 150 N. Y. 
365, 44 NE 1017; Wilson v. Kings 
County El. R. Co., 114 N. Y, 487, 21 
NE 1015; Peck v. Valentine, 94 N. Y. 
569 [rev 29 Hun 668]; Howard v. 
McDonough, 77 N. Y. 592; Guy v. 
Mead, 22 N. Y. 462; Halsey v. Sinse- 
baugh, 15 N. Y. 485. 

[a] A copy of such a memoran- 
dum is admissible on the same prin- 
ciple where the original has been 
lost. Brunnemer vy. Cook, etc., Co., 
89 App. Div. 406, 85 NYS 954 [mod 
on other’ grounds 180 N. Y. 188, 73 
NE 19]. 


Hanthorn, 
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| as a detailed statement of the facts, when without 
its aid he is unable to recollect distinctly the facts 
to which it relates, but he testifies to the truth and 
correctness of the writing.1 
writing or other documentary evidence 
is not as satisfactory or conclusive as the testi- 
mony of available witnesses, it is frequently ex- 
cluded on the ground that the witnesses ought to 
be called, especially where the witness is the per- 
son who made the writing or executed the dvcu- 
Where the question is not what the writ- 
ing actually contained, but what a given individual 
told another were its contents, the writing is not 


Moreover, where the 
of a fact 


Refreshing memory generally see 
Witnesses [40 Cyc 2467]. 

2. U. S.—Vicksburg, etc., R. Co. 
Ve O'Brien; .109. WetS. 109 ss SO tains, 


30’ L. ed, 299; Milligan v. Mayne, 
Leet Cas. No. 9,606, 2 Cranch C. C. 


Ala.—Terry v. Birmingham Nat. 
Pak 93 Ala. 599, 9 S 299, 30 AmSR 
‘Ark.—Burr v. Byers, 10 Ark. 398, 
52 AmD 239. 
oye ——Powell v. Hendricks, . Cal. 
Colo.—Ft. Lyon Canal Co. v. ‘Ben- 


nett, 61 Colo. 111, 156 P 604. 

S° .n.—Brown y. Wheeler, 18 Conn, 
Del.—Pleasanton v. Simmons, 18 

Del. 401, 47 As 697% : 


Ga.—Bracken y. Dillon, 64 Ga. 243, 
37 AmR 70. 

Ill.—Howard v. Illinois Trust, etc., 
Bank, 189 Ill. 568, 59 NE 1106; Cave- 
nant Mut. L. Assoc. v. Kentner, 188 
Til. 431, 58 NE 966; Stettauer v. 
White, 98 Ill. 72. 


Kan.—Werner vy. Graley, 54 Kan. 
383, 38 P’ 482. 

La.—Bue y. Splane, 9 Rob. 6. 

Md.—Young v. Mertens, 27 Md. 


114. 

N. Y.—Graville v. New York Cent., 
etc., R. Co., 34 Hun 224 [aff 1 Silv. 
A. 331]; Kobbe v. Price, 14 Hun 55; 
Weymouth y. Broadway, etc., R. Co., 
2. Mise. 506, 22 NYS 1047 [aff 142 
N. Y. 681 mem, 37 NE 825 mem]. 

Or.—Dakin v. Queen City F. Ins. 
Cok 59 Or.269, titee 419; 

Pa.—English v, Hannah, 4 Watts 
424; Townsend v. Kerns, 2 Watts 
180;' Glaser v. Reno, 6 Serg. & R. 
206; Cutbush vy. Gilbert, 4 Serg. & R. 
551; Myers v. Brice, 12 WklyNC 87. 

S. D.—lIsbell v. Whalen, 25 S. D. 
445, 127 NW 476. 

Tex. —Texas, etce., R. Co. v. 
ner, 2. Tex. A, Civ. Cas. § 328. 

[a] Report of an examination of 
an insured person by the board of 
police surgeons, made several years 
before a policy on his life was issued, 
and not shown to have been known 
to the insured, was properly ex- 
cluded as secondary evidence of his 
physical condition at such time, since 
the fact could better be proved by 
the doctors on the witness’ stand. 
Terwilliger v. Supreme Council R. A., 
49 Hun 305, 2 NYS 144. 

{b] Historical writings of a liv- 
ing author (1) who is within reach 
of the process of the court and may 
be called and examined as a witness 
concerning the accuracy of his in- 
formation are considered not to be 
the best evidence, especially if the 
facts to be proved are of recent 
date and may be fairly presumed to 
be within the knowledge of many 
living persons from whom the author 
may have derived his materials. 
Morris v. Harmer, 7 Pet. (U. S.) 554, 
Sh Lisiede isi (2) But special cir- 
cumstances may exist which will 
justify an exception to this rule. 
Morris v. Harmer, supra. 

[c] Pictures from catalogues.— 
Where the purchaser of a patent 
right in an action for the purchase 
price alleged fraud in that others 
were selling the same article, pic- 
tures from catalogues were inadmis- 
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the best evidence.* 


office.® 


[§ 1228] 3. Applications of Rule—a. Private 
Writings—(1) Contracts—(a) In General. 
best evidence of the terms of a contract in writing 


sible to prove such fact, as the best 
evidence would have been the testi- 
mony of the manufacturers them- 
selves or someone having actual 
knowledge of the facts. Perkins v. 
Buaas, (Tex. Civ. A.) 32 SW 240. 
[a] Where the witness was bhe- 
yond the jurisdiction but his testi- 
mony might have been taken by com- 


mission the writing has been ex- 
cluded. Kobbe v. Price, 14 Hun 
CNE So Boo 


8. Minnesota Lumber Co. v. 
Hobbs, 122 Ga. 20, 49 SE 783. 

4. Ala.—Russell v. Bush, 196 Ala. 
309, 71 S 397; McLendon v. Ruben- 
stein, 180 Ala! 615, 61.S ‘902. 

Tll.—O. CG. Wilson Adv. Co. v. Orr, 
197 Ill. A. 607. 

Minn.—Wessel vy. Cook, 
442, 157 NW 705. 

Mont.—In re Colbert, 51 Mont. 455, 
15 depe 1022. 

N. C.—Wooten vy. Grand United 
Order of Odd Fellows, 176 N. Cw 52, 
96 SE 654. 

Tex.—Brittain v. Monsur, (Civ. A.) 
195.SW 911. 

5. State vy. Clardy, 267 Mo. 371, 
185 SW 184. 

Terra Cotta 
180 Fed. 


6 U. S.—Atlantic 
Co, v. Mason’s Supply Co., 
332, 103 CCA 462; Hutchinson v. Pey- 
tons oz) Hs Cas. No. 6,958,. 2. ranch 
CuGweoos Uses. yar Doughty, 
CasiNow 14-987 OW. S. ve Porter 2728. 
Cas. No. 15,074; Brunn. Col. Cas. 54, 
38 Day (Conn.) 383: Wilson vy. Young, 
S0yE Cas. INO. Lc, 849, 2 Cranch C. 
Bic 


154, 69 S 67; St. Louis Hay, etc., Co. 
v. American Cast Iron Pipe, Co., 167 
Ala, 442, 52 S 904; Atlanta, ete., R. 
Co. v. Wood, 160 Ala. 657, 49 S 426; 
Alabama Midland R. Co. y. Coskry, 
92 Ala. 254, 9 S 202; Foster v. State, 
88 Ala. 182, 7 S 185; Ricketts v. 
Birmingham St. R. C€o., 85 Ala. 600, 
5. S (353; Hlliott v;, Dyche, 80 Ala. 
376; Street v. Nelson, 67 Ala, 504; 


132 Minn. 


Ala.—Barbour vy. Cantrell, 193: Ala. | 


Street v. Kelly, 67 Ala. 478; Hooks 
v. Smith, 18 Ala. 338; Brewton v. 
Driver, 13 Ala. 826; Peck v. Dins- 


more, 4 Port. 212. 
Ark.—Bluff City Lumber Co. v. 
Hilson, 85 Ark. 39, 107 SW 161; Stone 


vy. Waggoner, 8 Ark. 204; Byrd v. 
Bertrand, 7 Ark, 321. 
Cal.—Grimes v. Fall, 15 Cal. 63; 


Poole v. Gerrard, 9 Cal. 593 (decided 
under Code § 447); Ferguson  v. 
Marsh, (A.) 174 P 678, 

Conn.—Pitkin v. Brainerd, 5 Conn. 
ABAVSE ES ATO. O70). 

D. C.—Williamson v. Hill, 14 D. C. 
100. 

Ga.—Burton v. Meinert, 136 Ga. 
420, 71 SE 870; McHan vy. Malsby, 130 
Ga. 756, 61 SEH 731; Gunn y. Slaugh- 
ter, 88 Ga, 124, 9 SE 772; Davis v. 
Alston, 61 Ga. 225; Morris v. Reed, 
14 Ga. A. 729, 82 SE 314; Sasser v. 
Campbell, 9 Ga. A. 177, 70 SE 980; 
Starling vy. State, 5 Ga. A. 171, 62 
SE 993. 

Ida.—Idaho Fruit Land Co. wv. 
Great Western Beet Sugar Co., 18 
Tdainad, LO © 989: 

Ill.— Baltimore, ete., R. Co, v. Bru- 
baker, 217 Ill. 462, 75 NE 523; Dow- 
den v. Wilson, 71 Ill. 485; Cross v. 
Bryait, 3 Ill. 36; Idaho Sheep Co. v. 
Oregon Short Line R. Co., 188 Ill. A. 
591"  @uerraiev: =Rocco; Si TIER AD 
528; Overby v. Prudential Ins. Co., 
181 Ill. A. 327; Kitza v. Oregon Short 


Line R. Co., 169 Tll. A. 609; Osgood 
v. Poole, 165 Ill. A. 68; Russell v. 
Excelsior Stove, ete., Co.,, 120 Ill. 


A. 238; Wabash R. Co. v. Meyer, 119 


The existence of a writing as 
distinct from its contents may be proved by ;arol,* 
as may also the filing of a paper in the proper 


25 F. } 


EVIDENCE 


[§§ 1227-1228 


is the writing itself, and parol evidence is not ad- 
missible unless the instrument is lost or its absence: 
is otherwise satisfactorily explained.® 


Accordingly 


where a contract or a material part thereof is con- 


The 


Ill. A. 104; Smith v. Leady, 47 Ill. 
A. 441. 

Ind.—Clow v. Brown, 31 NE 361; 
Patterson v. Fisher, 8 Blackf. 237; 
Notre Dame Du Lac Univ. v. Winkler 
con Mfg. Co., 42 Ind. A, 44, 84 NE 

Iowa.—Awe v. Gadd, 179 Iowa 520, 
161 NW 671; Enslow y. Ennis, 155 
lowa 266, 135 NW 1105; Merrill v. 
Timbrell, 123 Iowa 3875, 98 NW 879. 

Kan.—Nickelson v. Dial, 77 Kan. 
8, 93 P 606; Kingman y, Hett, 9 Kan. 
A, 538, 58° ‘P1022. 

Ky.—Allcock v, Allcock, 174 Ky. 
665, 192 SW 853; Allen v. Hopson, 119 
Ky. 215, 83. SW. 515,020. Kya Uae: 
Condict'*-v7* Stevens! 7 2). B. Mon. 
tog Lindsey v. Whittle, 12 Ky. Op. 

oO. 

La.—Goodman vy. Rayburn, 27 La. 
Ann. 639; Roberts vy. Riley, 15 La. 
Ann. 103, 77 AmD 183. 

Md.—Horner y. Beasley, 105 Md. 
193, 65 A’ 820. 

Mass.—Ennis v. Wright, 217 Mass. 
40, 104 NE 430; Holmes y. Hunt, 122 
Mass. 505, 283 AmR 381; Hall v. Gard- 
ner, 1 Mass. 172, 

Mich.—Johnson v. O'Neill, 181 
Mich. 326, 148 NW 364, 150 NW 835; 
Collar v. Collar, 86 Mich. 507, 49 NW 
551, 18 LRA 621; Hatch v. Fow- 


ser, 28 Mich, 205. 

Minn.—Steele v. Etheridge, 15 
Minn. 501; Cowley v. Davidson, 13 
Miss.—Gulfport Sash, ete, Mfg. 


Co. v.--Bond, 95 Miss. 723, 49 S 260; 
Ketchum y. Brennan, 53 Miss. 596; 


; Minn. 92. 


Baldwin v. McKay, 41 Miss. 358; 
Parr v. Gibbons, 27 Miss. 375; Edge 
v.' Keith, 721. Miss... 295, 


Mo.—Cockrill v. Kirkpatrick, 9 Mo. 
697; Chouteau v. Dean, 7 Mo. A, 210. 

Mont.—Doll v. Hennessy Mercan- 
tile Co,, 33 Mont. 80, 81 P 625; Wat- 
son vy. Colusa-Parrot Min., ete., Co; 
Sie lonte ol sa 79 sta 

N. Y,.—Mahaney Vi Carr. Ea INe Wi 
454, 67 NE ‘908; Hatch v. Pryor, 2 
Abb. Dec, 3438, 3 Keyes 441, 3 Transcr. 
A. 317; Patten v. Lynett;—133 App. 
Div. 746, 118 NYS 185; Bade v. No- 


land, 12 Wend. 173, 27 AmD 126; 
Cary v. Campbell, 10 Johns. 363. 
N. C.—Gwynn v. Setzer, 48 N. C. |. 


382; McFarland y. Patterson, 4 N. C. 


Oh.—MeDevitt v. Powel, Tapp. 54. 

Okl.—Ford Motor Co. v. Livesay, 
1 GO PSOne 

Or.—Muir v. Morris, 80 Or. 378, 
ipa ei. COC we Teo. 

Pa.—Irwin.v. Irwin, 34 Pa. 525 


Een v. Barnett, 
ol, 

Philippine.—Lozano vy. Tan Suico, 
23 Philippine 16; De Guzman y. Ba- 
larag, 11 Philippine 503. 

S. C—Guimarin y. Southern Life, 
tC), CO. LOO Sm Oe oS Ge oO) ee Soe 
Bubanks Wit Parris, 28. scones 183. 

Ss. D—Kimm v. Wolters, 28 S. D. 
255, 188 NW 277. 


16 Serge. & R. 


Tenn.—Littlejohn v. Fowler, 5 
Coldw. 284; Creed vy. White, 11 
Humphr. 549. 

Tex.—Rice v. Peacock, 37 Tex. 392 


Tdwards v. Old Settlers’ Assoc., (Civ. 
A.) 166 SW 423; Walker v. Texas, 
ete, "RA-CO,, 51 Tex. Civ. A, 397, 112 
SW 430; Gulf, ete, R. Co. v. Batte, 
(Tex. Civ. A.) 94. SW .345;5)'Sahn An- 
CONnIOm ClG ae ees COW Pye Woodley, 20 
Tex. ‘Civ. A. 216, 49 SW 691; Kennon 
Ree te 16. Wext Cily. WAY 28, 38 SW 


Wash. —Bayley v. National Pole 
Co., 90 Wash. 664, 156 P 867; Taylor 
v. Modern Woodmen of America, 42 


tained in writings such as bills of lading,’ corre- 
spondenee,® or promissory notes,? policies of insur- 
ance?° or applications therefor,4 maps, surveys, 


304, 84 P 867, 7 AnnCas 


Wis. —Orr v Le Claire, 55 Wis. 9%, 


12 NW 356; Campbell v. Moore, 3 
Wis. 767. 

N. S.—Chisholin v. Chisholm, 49 
N.S. 174 


Ont. —Page v. Proctor, 5 Ont. ee 
Stoddard v. Stoddard, 39 U. C. Q. 
203. 

{a] Ordinary form of contract not 
admissible—Where a railroad com- 
pany tried to restrict its liability 
on the ground of an exemption con- 
tained in a contract or lease whereby 
it constructed a sidetrack, but the 
instrument itself was not produced 
in evidence, the ordinary form of 
contract for the laying of a side- 
track cannot be received, it not al- 
ways being used. Roach y. Blair, 
190 Mich. 11, 155 NW 696. 

{b] Explanation on cross-examina- 
tion of testimony in direct examina- 
tion.—In an action for breach of 
a contract for the laying of water 
pipes, defendant testified on direct 
examination that he had such con- 
tract and offered letters to fix its 
date. He also testified to a conver- 
sation with plaintiff about the work 
which his contract did not cover, 
and his understanding as to what 
certain third persons would allow 
him to do beyond a certain point. It 
was held that questions asked him 
on cross-examination as to, his un- 
derstanding of the way in which he 
was obliged to carry on the work 
merely to require defendant to ex- 
plain his testimony in chief, and 
show what he understood to be his 
rights and obligations under the con- 
tract, and what action he proposed 
to take, was not objectionable, as not 
the best evidence. Shields v, Norton, 
1438 Fed. £02, 74 CCA 254 [aff 132 
Fed. 873]. ! 

7. See infra § 1242. 

8 See infra §§ 1237, 1238. 
a3 Ala.—Hooks v. Smith, 18 Ala. 
38, 

Ga.—Dale y. Christian, 140 Ga. 790, 
79 SE 1127; Matthews v. Richards, 
138 Ga. A. 412, 79 SE 227; Sasser v. 
Campbell, 9 Ga. A. 177, 70 SE 980. 
, Tll—Dowden v. Wilson, 71. Ill. 
85. 

Minn.—A. J. Dwyer Pine Land Co. 
v. Whiteman, 92 Minn. 55, 99 NW 


362. 
Miss.—Town vy. Lupkin, 114 Miss. 
Parr v. Gibbons, 27 


693, 75.S 546; 
Miss. 375. 

peck teckel vy. Kirkpatrick, 9 Mo. 
Y.—Blade v. Noland, 12 Wend. 


N. 
173, 27 AmD 126; Cary v, Campbell. 
10 Johns. 363. 


sue nion sy v. Peacock, 37 ~Tex. 
[al The time of execution of 


notes, as an independant fact, may 
be established by parol. Dail v. 
Sugg, 85 N. C. 104. 

10. Ga.—Tilley y. Cox, 119 Ga, 
867, 47 SE 219. 

Iowa.—State v. Harvey, 1380 Iowa 
394, 106 NW 988. 

La.—Waller v. Cockfield, 111 La. 
595, 35.8. 778, 

Minn.—Dade v. Aetna Ins. Co., 54 
Minn. 336, 56 NW 48. 


N. Y.—Lewinthan v. Travelers’ 
tye: Co.,3,6L, 9 Misc, 621, * 113s Nees 


Tex.—Crowder v. State, 77 Tex. Cr. 
122,-177 Sw 501. 

11L. Lewis v. Hudman, 56 Ala. 
186; White v. Claxton, 12 Ga. A. 141, 
76 SE 1040. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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and drawings,’ railroad tickets,® or subseriptions,1* 
parol evidence thereof is inadmissible. 
the writing must be produced where the contract 
is one required by law to be in writing, such as a 
contract to convey real estate or an interest there- 
in,'® or a conveyance or mortgage thereot.'® 

(b) Performance of Contract. Parol 
evidence is not admissible to show the performance 
of a written contractsaccording to its terms, unless 
the contract is lost or its absence is otherwise satis- 
But this rule does not ex- 
clude parol evidence of what was actually done 


[§ 1229] 


factorily explained.17 


pursuant to a written contract,'§ 


quire the production of a written report of work 
done under a contract for public improvements, 
even though the report is required by law to be 
made, where the purpose of making the report is 
other than to preserve evidence of the work done.?® 
(c) Fact of Contract as Distinct from 
Where the matter to be proved is sim- 
ply that a contract was made, as distinct from its 
terms or provisions, the best evidence rule does 


[§ 1230] 
Its Terms. 


12. Bryant v. Stilwell, 24 Pa. 
314 (when these corstitute a part of 
a contract, as explanatory in its 
terms, they are not to be distin- 
guished from other papers to which 
the best evidence rule applies). 

13. Central.of Georgia R. Co. v. 
Campbell, 10 Ala. A. 288, 64 S 540; 
McCollum v. Southern Pac. Co., 31 
Utah 494, 88 P 663. 

14. Cincinnati, ete., R. Co. v. Coch- 
ran, 17 Ind. 516; Beeler v. Highlarid 
Univ. Co., 8 Kan. A. 89,54 P 295. 

[a] Subscription to endowment 
fund of university.—Beeler v. High- 
land University Co., 8 Kan, A. 89, 


54. P 295. 

[b] Subscription to corporate 
stock.—Cincinnati, etc, R. Co. v. 
Cochran, 17 Ind, 516. 

15. Ricketts v. Birmingham St. 
R. Co., 85 Ala. 600, 5 S 353 


16. See infra §§ 1251-1254. 

17, Dupey» (veo Ashby;) 2) Anda 
Marsh. (Ky.) 11; Dade v. Aetna Ins. 
Co., 54 Minn. 336, 56 NW 48; Bryant 
v. Stilwell, 24 Pa. 314. 

[a] Compliance with conditions 
of an insurance policy cannot be 
shown by parol evidence without pro- 
ducing the policy or accounting for 
its absence. Dade v. Adtna Ins. Co., 
54 Minn. 336, 56 NW 48. 

18. Lee v. Hills, 66 Ind. 474. 

[a] Delivery of goods.—‘'The 
manner and the time, of the delivery 
of the goods were facts which had 
an existence, if they existed at all, 
entirely independent of any written 
order, and as such they might be 
proved, without the production of 
the order, by any competent witness 
eognizant of such facts. F besis 
very certain, we think, that the 
written order, if produced, would 
not have proved the fact as to ‘the 
kind and quality’ of the goods actu- 
ally delivered. This fact was out- 
side and independent of the written 
order; for it often happens that there 
is a wide difference, as to ‘kind and 
quality,’ between the goods ordered 
and the goods delivered. If the 
written order was in evidence, the 
answers last objected to were ma- 
terial and pertinent; if the orders 
were not in evidence, the answers 
proved nothing, in regard to ‘kind 
and quality,’ and were entirely harm- 
less. . Certainly, the answers did not 
show the ‘kind and quality’ men- 
tioned in the written order, and did 
not give the contents of the order.” 
Lee v. Hills, 66 Ind. 474, 484. 

19. Grady v. Desobry, 21 La. Ann. 
132 (report of engineer of the com- 
pletion of public works). 

20. Fla.—Seymour v. State, 66 
Fla. 133, 63 S 7; Wilson v. Jernigan, 
57 Fla. 277, 295, 49 S 44 [quot Cyc]; 
Cross v. Ahy, 55 Fla, 311, 320, 45 S 


EVIDENCE 


A fortiori, 
[§ 1231] 
Issue. 


[§ 1232] 
General. 


(e) 


nor does it re- 


820 [eit Cyc]. 

Ga.—Avery v. Armour Fertilizer 
Works, 17 Ga. A. 458, 87 SE 698 [quot 
Cyc]; Sasser v. Campbell, 9 Ga. A. 
177%, 70 SE 980. 

Ida.—Rabb v. North American Acc. 
Ins, Co... 28 ldanWf321, 827,154 BaA493 
[quot Cyc]. 

Ind.—Howard v. Adkins, 167 Ind. 

Faris, 122 NW 


184, 78 NE 665. 
Iowa.—Mahaffy v. 

934; St. Louis, ete., R. Co. v, Hakins, 

30 Iowa 279. 


Me.—State v. McKinnon, 99 Me. 
166, 58 A 1028. 
Mass.—Bowes y. Christian, 222 


Mass. 359, 110 NE 1034; Holyoke v. 
Hadley Water-Power Co., 174 Mass. 
424, 54 NE 889. 

Minn.—A. J. Dwyer Pine Land Co. 
SO 92 Minn. 55, 99 NW 
362. 

N. Y.—Heimerdinger v. Lehigh 
Valley R. Co., 26 Misc. 374, 56 NYS 
188. 

Tex.—Philadelphia Underwriters 
Agency v. Brown, (Civ. A.) 151 SW 
899; Pecos, ete. R. Co. v. Cox, (Civ. 
A.) 150 SW 265; Meredith v. State, 
79 Tex. Cr. 277, 184 SW 204. 

[a] Belivery.—The tee meny: of 
a party to a contract that the con- 
tract was delivered to him is not ob- 
jectionable as secondary evidence. 
Pecos, etc.,..R. Co. v. ‘Cox, (Tex. Civ. 
A.) 150 SW 265. 

21. U. S—Foster v. 
etc., R. Co., 56 Fed. 434. 

Ala.—Street v. Nelson, 67 Ala. 504. 

Colo.—Bolles v. O’Brien, 59 Colo. 
261, 151 P-450, 456..[cit,. Cyc]. 


Cleveland, 


Ga.—Burton v. Meinert, 1386 Ga. 
420, 71 SE 870. 
Mo.—Morgan v. Garretson, etc., 


Lumber Co., 105 Mo. A. 239, 79 SW 
997. , 
N. J.—New Jersey Zinc, etec., Co. 
v. Lehigh Zinc, etc., Co., 59 N. J. L. 
189, 35 A 915. 

N. C.—Archer v. Hooper, 119 N. C. 
581, 26 SE 143. 

Or.—Leiter v. Dwyer Plumbing Co., 
66 Or. 474, 1383 P 1180. 

S. C.—Elrod v. Cochran, 59 S. C. 
467, 38 SE 122. 

[a] Thus where matters contained 
in ‘a certain written contract are 
sought to be proved in order to show 
an inducement for another written 
contract and to explain the latter, 
and the second contract defines and 
determines the relative rights of the 
parties inter se and is the main is- 
sue in the cause, the best evidence 
rule does not require the production 
of the first contract, but does re- 
quire the production of the second 
contract.. Street v. Nelson, 67 Ala. 
504. 

Writings and records collateral to 
issue generally see infra § 1300. 
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not apply even though such contract was in writ- 
ing, but the fact may be proved by parol.?° 

(d) Terms of Contract Collateral to 
Where the terms of a written contract are 
collateral to the issue they may be proved by parol 
evidence without producing the writing or account- 
ing for its absence.?} 


Requisites of Writing—aa. In 


In order to exclude parol evidence of the 
terms of a contract on the ground that, there is 
written evidence thereof, it must appear that the 
parties or their authorized agents actually reduced 
the material terms of the contract to writing and 
that the writing was intended to embody their 
agreement, for otherwise the contract still rests in 
parol and may be proved by parol notwithstanding 
the existence of a writing relating thereto,22 such 
as a memorandum made by an agent who acted for 
one of the parties only,?* or whose agency was lim- 
ited to bringing the parties together.?4 
immediate issue is whether there is or was a writ- 
ing embodying the contract, it is erroneous to ex- 


Where the 


22. Ark.—Greenfield vy. Wright, 16 
Ark. 186. 

D. C.—Bailey v. District of Colum- 
bia, 9 App. 360. 

Ilowa.—Pope v. Cheney, 
563, 27 NW 754. 

Kan.—Beyle v. Reid, 31 Kan. 113, 


1:P 264. 

Mass.—Mullen v. Kavanagh, 101 
Mass. 351; Olmstead. v. Mansir, 10 
Allen 424; Tisdale v. Harris, 20 Pick. 


aie Blood yv. Harrington, 8 Pick. 
Novelty Mfg. 


68 Iowa 


Mich.—Kalamazoo 
Works v. Macalister, 40 Mich. 84. 
ye MorsMcQuade v. St. Louis, 78 Mo. 

N. H.—Pearson v. Wheeler, 55 N. 
H. 41; Brown vy. Fitz, 13 N. H. 283. 

N. Y.—Taft v. Little, 178 N.Y. 
127, 70 NE 211; Aguiree v. Allen, 10 
Barb. 74 [aff 7 N. Y. 548, Seld. 35]; 
Chase v. Evarts, 19 NYS 987; War- 
ing v. Mason, 18 Wend. 425. 

N._C.—Charlotte v. Alexander, 173 
Ne C. 615, 92 SE 884, LRAI9I7E 

Pa.—Moore v. Small, 9 Pa. 194; Lee 
v. Lee, 9 Pa. 169; Gelber vy. Western 
Nat. Bank, 53 Pa. Super. 155. 

Eng.—Rex v. Wrangle, 2 A. & BE. 
514, 29 ECL 244, 111 Reprint 199; 
Doe v. Cartwright, 3 B. & Ald. 326, 
5 ECL 193, 106 Reprint 683. : 

Ont.—Valentine vy. Smith, 9 U. C. 
CS iPs'5 9. 

[a] Where the writing is merely 
supplementary to the oral agree- 
ment, parol evidence is admissible. 
fate v. Little; 78 -Ne Y¥. 127-70 NB 

[b] Where a contract is partly 
oral and partly in writing, parol evi- 
dence as to the contract is admis- 
sible. Gelber v. Western Nat. Bank, 
53 Pa. Super. 155. 

{c] A verbal contract which has 
superseded a prior written contract 
is within the rule stated in the text. 
Pope v. Cheney, 68 Iowa 563, 27 NW 
754; Pearson v. Wheeler, 55 N. H. 
41. 

[da] Unsigned writing.— Where 
parties upon making a verbal con- 
tract reduce its terms to writing 
and agree that the writing is a cor- 
rect statement of the terms of their 
contract, the memorandum thus 
made, although it is not signed, is 
the best evidence of the terms of 
the contract and parol evidence is 
not admissible. Williamson v. Hill, 
14 D. C. 100. Contra Doe 'v. Cart- 
wright, 3 B. & Ald. 326, 5 ECL 198, 
106 Reprint 683. 

23, es bisdales wv. . Harriss. 20). Pick: 
(Mass.) 9; Brown v. Washington 
Comrs., 63 N. C. 514; Hodges v. Tar- 
rant, 31 S. C. 608, 9 SE 1038. 

24. Aguiree v. Allen, 10 Barb. 74 
[aff 7 N. Y. 5438, Seld. 35]. 
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clude parol evidence bearing on that issue upon 
the assumption that such a writing exists.?® 

[§ 1233] bb. Oral Promise in Consideration of 
Written Agreement. An oral promise made by one 
party in consideration of the execution of a written 
instrument by the other may be shown by parol. 


evidence.?® 
[§ 1234] ce. 
cution or Performance. 


[§ 1235] (2) Bonds. 


[§ 1236] (38) Assignments. 
25. Kalamazoo Novelty Mfg. 
Works v. Macalister, 40 Mich. 84. 


26. Shughart v. Moore, 78 Pa. 469; 
Powelton Coal Co. v. McShain, 75 Pa. 
238; Weaver v. Wood, 9 Pa. 220; 
Knight v. Knotts, 42 S. C. L. 35. 

27. Sanders v. Stokes, 30 Ala. 
a Conrad v. Marcotte, 23 Minn. 55, 


“Parol evidence of a valid and com- 
pleted verbal agreement is not ex- 
cluded by the fact that the agree- 


ment is subsequently reduced to 
writing.” Conrad v. Marcotte, supra. 
28. Cal—New York Equitable 


Trust Co. v. Western Land, ete., Co., 
(A.) 176 P 876. 

Fla.—Perry v. Woodberry, 26 Fla. 
84, 7 S 483. 

Ga.—Georgia Pac. R. Co. v. Strick- 
land, 80 Ga. 776, 6 SE 27, 12 AmSR 
282; Traylor v. Epps, 11 Ga. A. 497, 
75 SE 828. 


Iowa.—Patterson v. Linder, 14 
Iowa 414. 

Kan.—Walker v. Armstrong, 2 Kan. 
198. 


Ky. —Jones v. Tennis Coal Co., 94 
SW 6, 29 KyL 6238. 


Me.—Gorkam v. Herrick, 2 Me. 87. 


Md.—Clarke v. State, 8 Gill & J. 
111. : 
Mont.—Montana Min. Co. v. St. 


Louis Min., Co., 20 Mont. 394, 
51 P $24. 

N. Y.—Robbins v. M., ete., Jarmu- 
lowsky Bank, 90 NYS 288. 

Or.—Gladstone Lumber’ Co. 
Kelly, 64 Or. 163, 129 P 763. 

Pa.—Rank v. Shewey, 4 Watts 218; 
Dreisbach v. Berger, 6 Watts & Ss. 
564. 

Tenn.—Smith v. Large, 1 Heisk. 5. 

Tex.—Day v. State, 51 Tex. Cr. 324, 
101 SW 806. 

{a] This rule has. been applied to: 
(1) <A statutory bond. Walker v. 
Armstrong, 2 Kan. 198. (2) A_ bond 
for title. Georgia Pac. R. «Coz Vv. 
Strickland, 80 Ga. 776, 6 SE 27, 12 
AmSR_ 282. (3) The bond of a 
guardian. Clarke v. State, 8 Gill & 
J. (Md.) 111. (4) The bond of a 
trustee in bankruptcy. Traylor v. 
Epps, 11 Ga. A. 497, 75 SE 828. (5) 


etc., 


Vv. 


A bond of defeasance executed by a! 
Gorham y. Her-| 


vendee to a vendor, 
rick, 2 Me. 87. 
29. Aia.—Southern R. Co; 
Leard, 146 Ala. 349, 39 S 449. 
Cal.—Grimes v. Fall, 15 Cal. 
ae tos ae v. Newton, 
306. 
Ill.—Landt v. McCullough, 206 Ill. 
214, 69 NE 107 [rev 103 Ill. A. 668]; 
Cross v. Bryant, 3 Ill. 36. 


Vv. 


63. 
8 Ga. 


Towa.—Hawkins v. Rice, 40 Iowa 
435. 
N. Y.—Ven Doren v. Jelliffe, 1 


Mise. 354, 20 NYS 636. 
N. C.—Carson v. National L. Ins. 


Co:, 171° N. C. 135)'88 Sm 145; “Stan- 
cill v. Spain, 133 N. C. 76, 45 SE 
466. 


Tex.—Bruce v. Strawn Coal-Min. 
OOp KCIVe PA) DO OO ae 
{a] This rule has been applied to 


Writing Made Subsequent to Exe- 
Parol evidence of a valid 
verbal contract is not excluded under the best evi- 
dence rule by the fact that the contract is reduced 
to writing after it has been executed or performed.?? 
The best evidence rule 
applies to exclude parol evidence of the contents of 
bonds unless their loss or destruction is shown or 
their absence otherwise satisfactorily explained.?§ 

The best evidence 


EVIDENCE 


rule applies to 


[§§ 1232-1237 


written assignments of contracts 


or choses in action and excludes parol evidence of 
the assignment itself or of the original instrument 
evidencing the right transferred and which is as- 
signed, unless the writing is lost or its absence is 
otherwise satisfactorily explained.?® 


It has also 


been held improper to admit an assignment in 


[§ 1237] 


sible.*4 


an assignment of: (1) An account. 
Bruce v. Strawn Coal-Min. Co., (Tex. 
Ctiy., A;): (59 4S W- 52.22): =A Snote, 
Stancill v. Spain, 133 N. C. 76, 45 SE 


466. (3) A lease. Lanit v. Mc- 
Cullough, 206 Ill. 214, 69 NE 107 
{rev 103 Ill. A. 668]. (4) A judg- 


ment. Hawkins v. Rice, 40 Iowa 435; 
Lockhart v. Jones, 9 Rob. (La.) 381. 


(5) An execution. Flournoy v. New- 
ton, 8 Ga. 306. 

30. Wabash R. Co. v. Meyer, 119 
Til. A. 104. 

{a] Assignment of wages.—‘‘The 


proofs show that there was a writ- 
ten power of attorney given by Meyer 
to Nelson, containing the authority 
to fill in the blanks, which was in the 
possession of Nelson at the time of 
the trial. As the power to fill in the 
blanks was governed by the written 
power of attorney, it was improper 
for the court to admit the assign- 
ment, filled out as it was, without 
the production of the written au- 
thority to fill in the blanks, so that 
it might be ascertained whether that 
authority had been complied with.” 


Wabash R. Co. v. Meyer, 119 Ill. A. 
104, 108. 

31. U. S.—Dwyer v. Dunbar, 5 
Wall. 318, 18 L. ed. 489; Simpson v. 


Dall, 3 Wall. 460, 18 L. ed. 265; Allen 
v. Blunt, 1 F. Cas. No. 217, 2 Woodb. 
& M. 121; De Tastett v. Crousillat, 7 
BY Cast Non '35828,.(2 Wash= (G.eGs 132° 

Ala.—Mutual L. Industrial Assoc. 
v. Scott, 170 Ala. 420, 54 S 182; Bell 
v. State, 156 Ala. 76, 47 S 242; Kidd 
v. Cromwell, 17 Ala. 648; Simpson 
v. Wiley, 4 Port. 215; Farmers’ Mut. 
Ins. Assoc. v. Tankersley, 13 Ala. A, 
524, 69 S 410; Lefkovits v. Lester, 11 
Ala. A. 504, 66 S 894. 

Ark.—Lee Line Steamers v. Craig, 
111 Ark, 550, 164 SW 274; Bagnall 
Tie, ete., Co. v. Goodrich, 82 Ark. 547, 
102 SW 228. 

Cal.—In re Donnellan’s Est., 164 
Cal. 14, 127 P 166; Byrne v. Byrne, 
113 Cal. 294, 45 P 536. 

Colo.—Rose v. Otis, 5 Colo, A. 472, 
i hal Bah Zaye 

Ga.—Sla 
747, 57 SE 69, 27 LRANS 1; Bush v. 
W. A. McCarty Co., 127 Ga. 308, 56 
SE 430, 9 AnnCas 240; Franklin v. 
Pritchard, 122 Ga. 605, 50 SE 342; 
Dobbins v. Blanchard, 94 Ga. 500, 21 
SE 215; Jackson v. Jackson, 47 Ga. 
99; Holcombe v. State, 28 Ga. 66. 

Ill—Prussing v. Jackson, 208 Ill. 
85, 69 NE) 771 [rev 85 "Dll TAy 3247; 
Ward v. Ward, 103 Ill. 477; Rawson 
v. Curtiss. 19 Ill. 456; Worthing v. 
Hall, 153 Tll. A. 587; Hunter v. Han- 
son, 151 Ill. A. 446; Sullivan v. Peo., 
108 Ill. A. 328; MeNemar vy. McKen- 
nan, 79 Ill. A. 354; Robinson v. Sul- 
livan, 50 Tll. A. 426. 

Ind.—Coats v. Gregory, 10 Ind. 
345; Hackleman v. Moat, 4 Blackf. 
164; Jenkins v. Lutz, 26 Ind. A. 150, 
59 NE 288; McFadden v. Ross, 14 
Ind. A. 312, 41 NE 607. 

Iowa.—Smay Roberts, 164 NW 236; 
Markley v. Western Union Tel. Co., 


which blanks had been filled in, under a written 
power of attorney, without producing the power.*° 
(4) Letters. 
ter is the best evidence of its own contents, and 
unless the letter itself is lost or its absence is ex- 
plained, parol evidence of its contents is not admis- 
Neither is it competent to prove the where- 
abouts of a party at a particular time by testimony 
as to the fact that a letter had been received from 
him from a particular place at such time, but the 


As a general rule a let- 


151 Iowa 612, 132 NW 37; Young v. 
Inman, 146 Iowa 492, 125 NW 177; 
Frick v. Kabaker, 116 Iowa 494, 90 
NW 498; Watson v. Richardson, 110 
Iowa 673. 80 NW 407; Gimbel v. Salo- 


mon, 54 Iowa 389, 6 NW 582. 
Kan.—Hull v. Allen, 84 Kan. 207, 
113 2P. 1050; Martin vv. Hoffman, 277% 


Kan. 185, 93 P 625; State v. McCoy, 
70 Kan. 672, 79 P 156. 

Ky.—Frashure av, Com., “1760 Ky. 
244, 195 SW 409: Bennett v. Com., 
171 Ky. 638, 186 Sw 933; Conner v. 
Mason, 143 Ky. 635, 137 SW 235. 

La.—Martinez v. Vives, 32 La. 
fe 305; Lockhart vy. Jones, 9 Rob. 

Md.—Beall v. Poole, 27 Md. 645. 

Mass.—Post v. Leland, 184 Mass. 
601, 69 NE 361. 

Mich.—Underwood v. Town, 201 
Mich. 55, 166 NW 1020; Conroy v. 
Haffner, 182 Mich. 289, 148 NW 969. 

Minn.—Steele v. Etheridge, 15 
Minn. 501; Lowry v. Harris, 12 Minn. 
255; Guerin v. Hunt, 6 Minn. 375. 

Miss.—Kaufman v. Simon, 80 Miss. 


LSOhe SL Sh ALS. 
M 32 Mo. 
328, 82 AmD 137. 
Nebr.—McClure vy. Campbell, 25 
pier? neh 40 NW 595. 
Ssoysh H.—-Brown v. Jewett, 18 N. H. 
N. C—Rumbough vy. Southern 
Impr) Cos) LL20N. :CraTbiage TSS 1536; 


34 AmSR 528. 

Or.—Reimers v. Pierson, 58 Or. 
86) 118436: 

Pa.—Stern v. Stanton, 184 Pa. 468, 
39 A 404; Irwin v. Irwin, 34 Pa. 525. 

S. C—De Loach vy. Saratt,.55 S 
C. 254, .33-SE 2h 35 SE 441; Moore 
v. Dickinson. 39 S. C. 441, 17 ‘SE 998. 

S. D.—Schager v. Dinneen, 33 S. 
D. 116, 144 NW 719; Distad v. Shank- 
lin, 15 S. D. 507, 90 NW 151. 

Tex.—Mugge v. Adams, 76 Tex. 
448, 13 SW 330; Odom vy. Woodward, 
74 Tex. 41, 11 SW 925; Ricketson v. 
Best, (Civ. A.) 134 SW aoe Mer- 
riman v. Blalack, 57 Tex. Civ. A. 270, 
122 SW +4038; Poitevent v. Scar-~ 
borough, (Civ. A.) 117 SW 448; St. 
Louis Southwestern R. Co. v. Ken- 
nedy, (Civ. A.) 96 SW 653; Sheldon 
Canal Co. v. Miller, 40 Tex. Civ. A. 


460, 90 SW 206; Cabaness v. Hol- 
land, 19 Tex. Civ. A. 383, 47 SW 
379; Campbell v. State, 62 Tex. Cr. 


561, 1388 SW 607; 
Co. v. Rountree, 2 
387. 
Vt.—Vaillancourt. v. Grand Trunk 
R. Co., 82 Vt. 416, 74 A 99; Murray 
v. Mattison, 67 Vt. 553, 32 A 479. 
Wash.—J. I. Case Threshing Mach. 
Co. v. Wiley, 89 Wash. 301, 154 P 
437; Seattle Auto. Co. v. Stimson, 66 
Wash. 548, 120 P 73. 
Wis.—Hart v. Godkin, 122 Wis. 
646, 100 NW 1057; Neweller v. Clapp, 
97 Wis. 104, 72 NW 366; Diener v. 
Schley, 5 Wis. 483. 
{a] Testimony of writer.—(1) 
Neither the person who wrote the 
letter nor the person who dictated it 


Missouri Pac. R. 
Tex, A. Civ. Cas. § 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number.. - 
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letter itself with the envelope and postmark should 
be introduced.*? But the fact that a letter was 
received may be shown by parol in order to lay 
the foundation for the introduction of the letter in 
evidence.*3 Parol evidence is admissible where it 
is sought to prove the mere fact that a letter was 
written, and the fact is not an issue but only col- 
laterally involved,’ and even the contents of a 
letter may be proved by parol where its contents 
are not in issue.®5 “ 

[§ 1238] (5) Telegrams. The best evidence of 
the contents of a telegram is the original message 
itself, and parol evidence of the contents of the 
message is admissible only where the original writ- 
ing is lost or its absence is otherwise satisfactorily 
explained.2* But in order that this rule may apply 
it must be shown that the message delivered to the 
operator was in writing, for as many telegrams are 
communicated orally by the sender to the operator 
the court cannot assume without proof that, in any 
particular case, the telegram was delivered to the 
operator in writing.*7 So also parol evidence is 
clearly admissible to prove the message actually 
delivered to the addressee, where it appears that, 
after transmission, the message was delivered to 
him orally without being reduced to writing.*® The 
mere fact of the delivery of a telegram for trans- 
mission, as distinct from the contents thereof, may 
be proved by parol evidence without accounting 
for the writing,®® and it has also been held that 
where copies of telegrams relating to a matter about 
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which there is no controversy have been filed on 
notice, it is proper to permit the operator who 
received the telegrams to state them, when such 
statement does not materially differ from the copies 
filed.*° 

[§ 1239] (6) Notices. The contents of a no- 
tice cannot be proved by parol evidence, unless the 
document itself is lost or its absence is satisfactor- 
ily explained,*! except where the notice is collateral 
to the issue or is unimportant and not likely to 
have been preserved.4? But the fact that notice was 
given or received may be proved by parol without 
accounting for the absence of the writing,** espe- 
cially where the notice is not in issue but is merely 
collaterally involved.*# 

Requirement of writing. Where a notice or no- 
tice and demand are required by law to be in writ- 
ing and constitute an essential element of the right 
of action, so that without proof thereof the action 
cannot be maintained, the best evidence rule ap- 
plies to make the writing primary evidence, and 
parol or other secondary evidence is not admissible 
until a proper foundation has been laid for its in- 
troduction.*® 

[§ 1240] (7) Accounts and Books of Account. 
As a general rule original written accounts and 
books of account are the best evidence of the mat- 
ters they contain, and unless they are lost or their 
absence is otherwise satisfactorily explained, their 
contents cannot be proved by parol.*® But it has 
been held that parol evidence is admissible to show 


can testify as to its contents with-| Hopkins, 49 Ind. 223. 


out satisfactory proof of its loss, de- 
struction, or inaccessibility. Stern 
v. Stanton, 184 Pa. 468, 39 A 404. (2) 
A party’s written declarations in a 
letter may be shown by the produc- 
tion of the letter and proof of his 
handwriting without calling him as 
a witness. Davis v. Windsor Sav. 
Bark, 48 Vt. 532. 

{[b] A libel contained in a letter 
is within the rule stated in the text. 
Winter v. Donovan, 8 Gill (Md.) 370. 

[c] Where a witness has identi- 
fied a letter introduced as his writ- 
ing, it is not proper to ask whether 
certain statements are contained in 
it, the letter being the best evi- 
dence. Martin v. Hoffman, 77 Kan. 
185, 938 P 625. 


32. Hunter v. Hanson, 151 Ill. A. 
446. 
33. Baldridge v. Stribling, 101 


Miss. 666, 57 S 658. 

34. Ga.—Clarke v. Harvard, 115 
Ga. 882, 42 SE 264. 

Ind.—Conaway v. Shelton, 3 Ind. 
334; Beach v. Huntsman, At) 
83 NE 1033, 42 Ind. A. 205, 85 NE 
523. 

Iowa.—State v. Peirce, 
417, 159 NW 1050. 

_N. M.—State v. McKnight, 
M. 14; 453 P 76. 

N. Y.—Griswold v. Learned, 9 NYSt 
242. 

Tex.—Kolp v. Brazer, (Civ. A.) 161 
W 899. 

: Utah.—In re Miller, 36 Utah 228, 
102 P 996. 

35. Griswold v. Learned, 9 NYSt 
242: State v. Hayes, 138 N. C. 660, 
50 SE 623. 

Records and writings collateral to 
issue generally see infra § 1300. 

36. U. S.—Montgomery v. U. S. 
219 Fed. 162, 135 CCA 60. 

Ala.—-McCormick y. Joseph, 83 Ala. 
401, 3 S 796. : 

Ariz.—Yavapai County v. O’Neill, 
$3 “Ariz. 363; 29 P.430: 

Ga.—Western Union Tel. 
Hines, 94 Ga. 430, 20 SE 349. 

Ill.—B. C. Smith Furniture Co. v. 
Peter, 205 Ill. A. 379; Ford v. Per- 
kins, 162 Til. A. 176. 

Ind.—Western Union Tel. 


178 Iowa 
21 N. 


COmsnVs. 


Gor. 4. 


Minn.—Magie v. Herman, 50 Minn. 
424, 52°NW 909, 36 AmSR 660; Nich- 
ae v. Howe, 43 Minn. 181, 45 NW 

Miss.—Williams v. Brickell, 37 
Miss. 682,-75 AmD 88. 

Mo.—Lindauer v. Meyberg, 27 Mo. 
A, 181. 

S. C.—Bray v. Kress, 109 S. C. 365, 
96 SE 1385; Mims v. Western Union 
Tel. Co., 82 S. C, 247, 64 SE 236. 

Tex.—Prather vy. Wilkens, 68 Tex. 
187, 4 SW 252; St. Louis Southern 
R. Co, v. Kennedy, (Civ. A.) 96 SW 
653; Robey v. State, 73 Tex. Cr. 
9, 1683 SW 713; Conner v. State, 23 
Tex. A. 378, 5 SW 189, 

Vt.—Durkee v. Vermont Cent. R. 
Co n29iVt.el275 

[a] As to what constitutes the 
original, that is, whether the original 
is the message delivered to the oper- 
ator for transmission or the message 
delivered to the recipient after the 
transmission, see infra § 1306. 

Sia werre ) Hautessetey i Coley. 
Stockwell, 118 Ind. 98, 20 NE 650. 
See also Banks v. Richardson, 47 
N. C. 109 [quot infra § 1310]. 

88. Durkee y. Vermont Cent. R. 
Conm2Qw ty 12% 

39. Western Union Tel. Co. v. 
Cline, 8 Ind. A, 364, 35 NE 564. 


{a] In an action for failure to 
transmit and deliver a _ telegram 
within a reasonable time, the fact 


that the message was delivered for 
transmission may be proved by parol 
evidence. Western Union Tel. Co. v. 
Cline, 8 Ind. A. 364, 35 NE 564. 

40. International, ete, R. Co. v. 
Prince, 77 Tex. 560, 14 SW 171, 19 
AmSR 795; International, etc., R. Co. 
v. Cock, (Tex.) 14 SW 242. 

41. U. S.—A®tna Ins. Co. v. Brun- 
son Bank, 194 Fed. 385, 114 CCA! 
303. 

Cal.—Lombardo vy. 15 
Cals7 372 

Iowa.—Erisman yv. Chicago, etc., R. 
Co., 180 Iowa 759, 163 NW 627; Bur- 
lington Gas Light Co. v. Greene, 28 


Ferguson, 


Iowa 289 

Md.—Young v. Mertens, 27 Md. 
114. 

Miss.—Jordan y. Mississippi Cent. ' 


R.LCo., S07 Miss: 823) N650Se27G: 

Eng.—Jones v. Tarleton, 9. M. & W. 
675, 152 Reprint 285. 

[a] Portable notice hanging in 
office.—Jones v. Tarleton, 9 M. & W. 
675, 152 Reprint 285. 

42. McFadden v. Kingsbury, 11 
Wend. (N. Y.) 667; Jones v. Call, 
93 N. C. 170; State v. Credle, 91 N. C. 
640; Williams v. Willard, 23 Vt, 369. 


43. Ala.—dAtlanta, etce., R. Co. v. 
Fowler; 192 ‘Alas 373,. 68 °"S) 283%. 
Southern Woodmen vy. Morris, 14 


Ala. A. 464, 70 S 952. 

Ida.—Rabb y. North American Acc. 
Ins. Co., 28 Ida. 321, 154 P 493. 

Iowa.—Peterman v. Jones, 94 Iowa 
591, 63 NW 338; Burlington Gas 
Light Co. v. Greene, 28 Iowa 289. 
A wainiebly tas ge v. Wilkes, 16 Gray 

Mo.—Schmidt v. Lightner, 185 Mo. 
A. 546, 172 SW 483. 

Tex.—Cruz ‘v.' Texas ‘Glass, 
Co., (Civ. A.) 199 SW 819. 

[a] The posting of notice of the 
appointment of an executor or ad- 
ministrator, as required by a statute, 
has been held to be provable by 
parol without producing the original 
notice or a copy thereof or account- 
ing for its absence. Estes v. Wilkes, 
16 Gray (Mass.) 863; Green v. Gill, 
8 Mass. 111. 

44. Polly v. McCall, 37 Ala. 20; 
Young v. Keller, 16 Mo. A. 550, 

45. Western Union Tel. Co. v. 
Bates, 93 Ga. 352, 20 SE 639; McFad- 
den y. ‘ingsbury, 11 Wend. 


Stcr 


46. U. S.—Drumm-Flato Commn. 
Co. v. Edmisson, 208 U. S. 534, 28 
SCt 367,52 L. ed: 606° [aff 17 Ok1. 
344, 87 P 311]; Bergdoll v. Pollock, 
95 WUENSia 3350 245 ala. eds? 512" Pabst 
Brewing Co. v. EH, Clemens Horst Co., 
229 Fed. 913, 144 CCA 195; In re Ma- 
cauley, 158 Fed. 322; Thorp v. Orr, 
23°). Cas. No. 14,006, 2 Cranch C. GC. 
335. 

Ala.—Womack y. Myrick Lumber 
Co., 76 S 949; Roden vy. Brown, 103 
Ala. 324, 15 S 598; Jones v. Journey, 
2 Ala. “A. 488) 56S 850. 

Colo.—Gilmour v. Hawley Mer- 
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that a particular fact does not appear in a book,** 
or to show whether or not certain books contained 
a certain entry;**% and the rule is also subject to: 
qualification where it is necessary to prove the re- 
sults of the examination of voluminous books.*® 
The rule does not apply to exclude parol evidence 


chandise Co., 21 Colo. A. 307, 121 P 
765. 

Conn.—Raymond vy. Parker, 84 
Conn. 694, 81 A 1030; Pierce v. Nor- 
ton, 82 Conn. 441, 74 "A 686; Treat v. 


Barber, 7 Conn. 274, 

Del.__Bunting vy. Bunting, 8 Del. 
eo 1: 

Ga.—Dickson v. Wainwright, 137 


Ga. 299, 73 SE 515; Phillips v. Trow- 
bridge Furniture Co., 86 Ga. 699, 
13 SE 19; Solomon vy. Creech, 82 Ga. 
445, 9 SE 165; Crawford v. Stet- 


son, 51 Ga. 120; Day v. Crawford, 13 | 


Ga. 508; Henderson v. Maysville 
Guano Co., 15, Ga. A. 69, 82 SH 588. 

Ill.—Inter-State Finance Corp. vy. 
Commercial Jewelry Co., 280 Ill. 116, 
117 NE 440 [rey 201 Ill. A. '568]; 
Bartlett v. Wheeler, 195 Ill. 445, 63 
NE 169 [aff 96 Ill. A. 342]; Mandel 
v. Swan Land, etc., Co., 154 Ill. 177, 
40 NE 462, 45 AmSR 124, 27 LRA 
313 [rev 51 Ill. A. 204]; Walker v. 
Douglas, 70 Ill. 445; Rector v. Dunt- 


ley Mfg. Co., 189 Ill. A. 562; Drieske 
v. Jones, 133 Ill. A. 572; Schotte v. 
Puscheck, 79 Ill. A. 81; Rau Mfg. 


‘Co, v. Townsend, 50 Ill. A. 558. 

Ind.—Williams v. Dewitt, 12 Ind. 
309; Thompson v. Fry, 7 Blackf. 608; 
Wilt v. Bird, 7 Blackf. 258. 

Iowa. —Lang v. Lang, 157 Iowa 300, 
135 NW 604; Wilson v. Morse, 117 
Iowa .581, 91 NW 823; Iowa State 
Bank v. Novak, 97 Iowa 270, 66 NW 
186; Churchill v. Fulliam, 8 Iowa 
45. 

Kan.—Manley v. Atchison, 9 Kan. 
SbS. 

Ky.—Cunningham y. Smith, 11 B. 
Mon. 325; Travers vy. Wood, 50 SW 
60, 20 KyL 1819; Staples v. Leonard, 
3 Ky. Op. 659. 

La.—State v. Hoffman, 120 La, 949, 
45 S 951. 

Me.—Rumford v. Upton, 95 Me. 
543. 95 A 226. 

Md.—Harper v. Davis, 115 Md. 349, 
80 A 1012, 35 LRANS 1026, AnnCas 
1913A 861; Dick v. Biddle, 105 Md. 
308, 66 A 21. 

Mass.—Davis v. Supreme Council, 
R. A., 195 Mass. 402, 81 NE 294, 10 
LRANS 422, 1 AnnCas 2703 Hunt v. 
Roylance, 11 Cush. 117; 59 ‘AmD 140. 

Minn.—Paine v. Sherwood, 19 Minn, 
815. 

Miss.—Dyson v. Baker, 54 Miss. 24. 

Mo.—Anderson y. Volmer, 83 Mo, 
403; State v. Rosenfeld, 35 Mo, 472; 
Cozens v. Barrett, 23 Mo. 544; Bird v. 
Fox, (A.) 193 SW 941; Schmidt. v. 
Lightner, 185 Mo. 546, 172 SW 483 
[quot Cyc]; Spencer v. Travelers’ 
Ins. Co., 112 Mo. A. 86, 86 SW 899; 
©’Connell v. Nicolson, 67 Mo. 657; 
Wolff v. Matthews, 39 Mo. A. 376. 

Nebr.—Anderson v. Chicago, ete., R. 
‘Co., 88 Nebr. 430, 129 NW 1008; Men- 
del’ v. Boyd, 71 Nebr. 657, 99 NW 
493. 

Nev.—State v. Nevada Cent. R. Co., 
28 Nev. 186, 81 P 99, 118 AmSR 834. 

N. H.—Hoxie v. Walker, 15 IN. FA. 
308, 74 A 183; Hall v. Ray, LS oeNige eds 
126. 


N. J.—Corona Kid Co. v. Licht- 
man, 86 A 371; Park v. Miller, 27 
Nigra) (338: 

N. Y.—Brayton v. Sherman, 119 
N, Y. 623, 23 NE 471; Union Nat. 
Franklinville Bank y. Dean, 154 App. 
Div. 869, 139 NYS 835; Collins v. 
Shaffer, ‘78. Hun 512, 29 NYS 574; 
National Bank vy. Navassa Phosphate 
Co., 56 Hun 136, 8 NYS 929; Lampe 
v. Platt, 76 Misc. 439, 134 NYS 1087; 
Cohen v. Elias, 163 NYS 1051; Pfael- 
zer v. Gassner, 116 NYS 15. 

N. D.—Haton Chemical Co. v. Do- 
herty, 31 N. D. 175, 158 NW 966; 
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their personal 


Taylor, 28 N. D. 293, 148 
Great Western L, Assur. 
25 N. D. 268, 141 


Kaye v. 
NW 629; 
Co. v. Shumway, 
NW 479. 

Pa.—Zimmerman y. Baltimore, etc., 
R. Co., 242 Pa, 444, 89 A 461; Porter 
vy. Lee, 16 Pa. 412; Keely v. Ord, 
Dall. 310, 1 L. ed. 151; Philadelphia, 
ete., SS. Co. v, Clark, 59 Pa. Super. 
415; Kelly v. Holdship, 1 Browne 36; 
Renshaw v. Proctor, 16 WklyNC 495. 

I—Holden v. Thurber, 72 A 

720. 


S. C.—Seaboard Air Line R. Co. v. 
Railroad Comrs., 86 S. C. 91, 67 SH 
1069, 138 AmSR 1028; Hagins v. 
At Navius ose CO. TZ SiC) eolGnsod, 
SE 683; Furman vy. Peay, 18 S. C. L. 


394. Justrobey.v. Price, 16. Si %¢ ak, 
dba babs 
Ss. D.—Mobridge Farmers’ State 


Bank vy. Empey, 35 S. D. 107, 150 NW 
936. 

Tex.—Webb Co, v. Gonzales, 69 
Tex. 455, 6 SW 781; Kell Milling 
Co. v. Miami Bank, (Civ. A.) 155 SW 
325; Houston, etc!, Co. v. Washing- 
ton, 60 Tex. Civ. A. 391, 127 SW 1126; 
Maryland Fidelity, etc., Co. v. Texas 
Land, etc., Co., 40 Tex. Civ. A. 489, 
90 SW 197; Sterling v. St. Louis, ete., 
R., Coy, 38 Tex. Civ, A. 451, 86 SW; 
655; Rogers v. O’Barr, (Civ. A.) '76 
SW 593; Watson vy. Boswell, 25 Tex. 
Civ.. A. 379, 61 SW 407; Garrett v. 
Garrett, (Civ. A.) 47 SW 76; Davis v. 
State, 68 Tex. Cr. 400, 152 SW 1094; 
Davis v. State, 61 Tex. Cr. 611, 136 
SW 45; Johnson y. State, 57 Tex. 
Cr. 488, 123 SW 1105. 

Wash.—Seid Chee vy. Sanitary Fish 
Co., 168 Wash. 345, 174 P 443; Hull 
v. Seattle, etc., R. Co., 60 Wash. 162, 
110 P 804. 

W. Va.—Fex v. Baltimore, ete, R. 
Co., 84 W. Va. 466, 12 SE 757; Hall 
Vv. Lyons, 29° W. Va. 410, 1 SH 582. 

Wis.—Dohmen Co, v. Niagara F. 


Ins. Co., 96 Wis. 38, 71_NW 69. 
Wng.—-Dupuy Vv. Truman, Via Sat wal 
Coll, 341, 21 EngCh 3841, 63 Reprint 


150. 

“Assuming that the books were 
competent evidence as to a part of 
the conduct of the insured, to be 
considered in connection with his 
later conduct as bearing upon the 
question whether he was insane, the 
contents of the books could not be 
proved by parol evidence, against the 
plaintiff’s objection. The books them- 
selves should have been produced.” 
Davis v. Supreme Council R. A., 195 
Mass. 402, 411, 81 NE 294, 10 LRANS 
722, 11 AnnCas 277. 

[a] This rule has been applied to: 
(1) Books kept by a city treasurer. 
Manley v. Atchison, 9 Kan. 358. (2) 
Books of a bank. Boyd v. Williams- 
burg First Nat. Bank, 128 Ky. 468, 
108 SW 360, 32 KyL 1323; State v. 
Hoffman, 120 La. 949, 45 S 951; Clark 
v. Dearborn, 13° N. Y. Super; 309; 
Mobridge Farmers’ State Bank v. 
Empey, 35 S. D. 107, 150 NW 936; 
Berry v. Joiner, 45 Tex. Civ. A. 461, 
101 SW 289; Nova Scotia Bank v. 
Duncan, 32 N. B. 308. (38) Bank pass 
books. Gilmour v. Hawley Merchan- 
dise Co.,./21 Colo/°A, 307, 121 P: 765. 
(4) An administrator’s account. 
Harper v. Davis, 115 Md. 349, 80 A 
1012, 35 LRANS 1026, AnnCas1913A 
861. (5) An account of ties used 
in railroad construction work. Zim- 
merman v. Baltimore, etc., R. Co., 242 
Pa. 444, 89 A 461. (6) Insurance 
books which have been held to be 
the best evidence as to the date of 
payment of premiums. Spencer v. 
Travelers’ Ins. Co., 112 Mo. A. 86, 86 
SW 899 
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given by witnesses whose testimony is founded on 


knowledge independent of the 


books;°° and where persons who can give such 
independent testimony are available and ean readily 
be called’ as witnesses, or do in fact testify, the 
books of account are frequently excluded as being 


{b] Experts may be called in to 
explain the books of account so that 
they may be intelligible to the jury. 
State v. Hoffman, 120 La. 949, 45 S 
951. 

[c] Credits on plaintiff’s hooks.— 
Ine an action on an open account, 
credits thereon are matters of de- 
fense, and, as to the proof of these 
credits, plaintiff's books are not the 
highest evidence, but parol evidence 


is admissible. Hodges v. Tarrant, 
31 S. C. 608, 9 SE 1038. 
47. Burton y. Driggs, 20 Wall. 


-(U. S.) 125, 22 L. ed. 299; Bessemer 


Land, ete., Co. v. Jenkins, 111 Ala. 
135, 18 S° 565, 56 AmSR 26. 

[a] Excluded as opinion.—‘‘The 
next alleged error which we now no- 
tice, was in refusing to allow the 
defendants to show that there was 
no entry in the books indicating that 
plaintiff was a partner. An exami- 
nation of the proposed testimony 
shows that the defendants did not 
seek to show this by entries in the 
books themselves, which are compe- 
tent evidence on ‘the subject (Frick 
v. Barbour, 64 Pa. 120), but sought 
to prove it by the opinions of two 
bookkeepers, after an examination 
of the books. We think the referee 
properly excluded the opinion of the 
bookkeepers, as the books themselves 
were the best evidence.’ McCall v. 
oe ee 14 Daly 16, 25, 1 NYSt 


48. Waldron y. Priest, 96 Me. 36, 
51 A. 235; Ramsey v. Cortlandt Cat- 
tle Co., 6 Mont. 498, 13. P 248. 

[a] Thus a witness may be asked 
whether he found charges against a 
party in an account book, not to 
show what the charges are, but 
to call the attention of the witness to 
them in order that they may be 
pointed out to the jury; and the wit- 
ness may also be asked whether he 
found on the books any credits 
against the charges, where this ques- 
tion is asked for the purpose of ob- 
taining a reply in the negative as a 
matter of convenience and to prevent 
the necessity of an examination of 
all the accounts. Waldron v. Priest, 
96..Me.. 36, 51+ A. 235. 

49. See infra § 1303. 

50. U. S.—Keene y. Meade, 3 Pet. 
1, TL, ved. b8lef[at 17 Re Cas Ne. 
9;373,—3877Cranch .C. .G.i51)3) Central 
Commeivial Co. vy. Jones-Dusenbury 
Co., 251 Fed. 13, 168 CCA 2638. 

Ala.—Stewart v. Sloss-Sheffield 
ete ete, Co., 170 Ala..544, 552,) 54 

48, AnnCasl912D 815 [cit Cycl; 
Goabola v:. Blair, 27 Ala. 592. 

Cal.—Cowdery v. McChesney, 124 
Cal. 368, 57 P 221;-Schurtz v. Ker- 
kow, 85 Cal. 277, 24 P 609. 

Conn.—Doolan v. Heiser, 89 Conn. 
321, 94 A 354; Barnum y. Barnum, 9 
Conn, 242. 

Del.—State v. 18 Del. 

Rg Cos 


252, 45 A 851. 
Ga.—Wynn v. City, ete., 
91 Ga. 344, 17 SE 649; Christopher 
v. Georgian Co., 22 Ga, A. °707,°97 
SE 97. 

Ind.—Cleveland, etc., 
Beach Glass. Co., 


Hancock, 


Ft. HIGo. Liv. 
{A.) 120 NE 
Iowa.—Christman v. Pearson, 100 


Iowa 634, 69 NW 1055; Iowa State 
Bank v. Novak, 97 Iowa 270, 66 NW 


186. 
Me.—Rumford y. Upton, 95 Me. 
543.0 95 “Ar 226; 
Mass.—Forster Mfg. Co. v. Cutter- 
eee Co., 215 Mass. 136, 101 NE 
Mich.—Paperno vy. Michigan R. En- 
gineering Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


202 Mich. 257, 168 NW. 


sy 


§§ 1240-1243] 


inferior evidence, especially where such persons 
made the book entries containing the facts to be 


proved.*! 


[§ 1241] (8) Wills. 


it contains is not admissible.®2 


[§ 1242] (9) Bills of Lading. 
503; Hyde v. Shank, 93 Mich. 535, 
53 NW 787, 

Minn.—Finseth v. Scherer, 138 
Minn. 355, 165 NW 124. 


Miss.—Finley v. Armstrong, 117 
Miss. 289, 78 S 177; Dyson vy. Baker, 


54 Miss. 24. 

Mo.—Kinlough vy. Maplewood, (A.) 
201 SW 625; Schmidt v. Lightner, 
185 Mo. A. 546, 548, 172 SW 483 [quot 
Gye]. 

Mont.—Silver v. Rapes Ae 
876. 

N. J.—Stuart vy. Burlington County 
Farmers’ Exch., 90 N. J. L. 584, 101 
re he Cafe (89 aN Seb. 12, 197i A: 

N. Y.—Williams, etc., Co. v. Stokes, 
158 NYS 89. ; 

* N. C.—Whitehurst v. Padgett, 157 


Hakins, 


ING, ©.).424,° 73 SE, 240. 
Okl.—MecCants v. Thompson, 27 

Okl. 706, 115 P 600. 
Pa.—Williamsport v. Citizens’ 

Water, etc., Co., 232 Pa. 232, 81 A 


316; Fitler v. Beckley, 2 Watts & 
S. 458. 


S. C.—Hagins v. Adtna L. Ins. Co., 
72.8. C. 216, 51° SE. 683; Wilson v. 
Atlante, 6tC, I. Co, 16) S.C. 58 Vn 

Tex.—Webb County v. Gonzales, 69 
Tex. 455, 6 SW 781; Fox v. Chris- 
topher, ete., Iron Works, (Civ. A.) 
199 SW 833; Cartwright vy. Canode, 
(Civ. A.) 188 SW 792; Missouria 
Glass Co. v. Roberts, (Civ. A.) 1387 
SW 433; Callen v. Collins, (Civ. A.) 
135 SW 651; Smith vy. Flatonia First 
Nat; Bank, 48 "Pex. Civ. VAve495, 595 
SW 1111; Hubbard City Cotton Oil, 
etc., Co. v. Nichols, (Civ, A.) 89 SW 
795; Gulf, etc., .R. Co; v. “Brown, 16 
Tex. Civ. A. 93, 40 SW 608. 

‘Tf in this preliminary  proceed- 
ing the defendant saw fit to rely on 
testimony other than its written rec- 
ords in order to show the cost of 
its plant, and such testimony was 
competent evidence, it could not be 
declined simply because the court 
assumed that the water company’s 
books and papers would better show 
the actual cost price.” Williamsport 
v. Citizens’ Water, etc., Co., 232 Pa. 
Zao are Se ALO LO: 

[a] Illustration.—“The conductor 
of a street car may testify as to his 
recollection of the number of passen- 
gers upon his car at a given time and 
place, notwithstanding he kept a slip 
‘taken from the register on the car, 
and left at the company’s office, 
which showed the number of passen- 
gers carried on that trip.’” Wynn v. 
City, .ete., Rv Co., 91 Ga. 344, 345, 17 
SE 649. 

[b] The consideration of a note 
for goods sold may be proved by the 
testimony of a third person who has 
personal and independent knowledge 
thereof, and the production of the 
pooks in which the goods were 
charged is unnecessary. Fitler .v. 
Beckley, 2 Watts & S. (Pa.) 458. 

[c] Proof of mechanic’s lien.— 
Where a statute subjecting buildings 
to liens for debts contracted for ma- 
terials furnished therefor does not 
prescribe the kind of evidence neces- 
sary to prove that the debt was con- 
tracted, the delivery of the material 
or the performance of labor may be 
proved by parol, although custom 
and convenience has introduced the 
practice of using the original books 
of entry, supported by the oath of 


the party to substantiate _ such 
charges. Church y. Davis, 9 Watts 
(Pa.) 304. 


[d] Testimony against interest.— 


The best evidence of the 
provisions and contents of a will is the instrument 
itself, and unless it is lost or its absence is satis- 
factorily explained, parol evidence of the matters 
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evidence rule precludes proof by parol of the con- 
tents of bills of lading,®* the receipt of goods by 


a common carrier can be proved by parol without 


absence.°* 
[§ 1243] 


(10) Receipts. 
the best evidence rule, so that their contents can- 


producing the bill of lading or accounting for its 


Receipts are within 


not be proved by parol unless failure to produce the 


While the best 


The testimony of plaintiff corrob- 
orated by entries in his books can- 
not be regarded as better evidence 
than the testimony of defendant to 
an account against himself. Aiken 
v. Kilburne, 27 Me. 252. 

{e] Loss of patronage by hotel.— 
Plaintiff's testimceny that his hotel 
business was injured through loss of 
patronage by a raid on the hotel 
is not objectionable because of his 
failure to introduce his hotel register 
and other books showing the amount 
of his business, as it cannot be said 
they constitute the only, or even the 
best, evidence of the fact. Cart- 
wright v. Canode, (Tex. Civ. A.) 138 
SW 792. 

{f] A witness who heard a debtor 
admit the correctness of a book ac- 
count against him can testify to the 
amount of the account. Wise v. Ful- 
ler, 11 Ala, A. 427, 66 S 827. 

S51. Ark—Burr yv. Byers, 10 Ark. 
398, 52 AmD 239. 

Cal.—Cowdery v. 124 
Cal, (3638, bv PRP 221). 

Ga.—Durand v. Grimes, 18 Ga. 693. 

Ill—Dodson v. Sears, 25 Ill. 513; 
Waggeman y. Peters, 22 Ill. 42. 

Ind.—Williamson vy. Doe, 7 Blackf. 
12; Dodge v. Mauro, 14 Ind. A, 534, 
41 NE 967, 43 NE 153. 

La.—Groves v. Steel, 2 La. Ann. 
480, 46 AmD 551. ‘ 

Mo.—Schmidt vy. Lightner, 185 Mo. 
A. 546, 548, 172 SW 483 [quot Cyc]. 

N. H.—Hastman v. Moulton, 3 
N. H. 156. 

N. M.—Price v. Garland, 3 N. M. 


285, 6 P 472. 

N. Y.—Peo. v. McLoughlin, 150 
N. Y. 365, 44 NE 1017; National 
Ulster County Bank v. Madden, 114 
N, Y. 280, 21 NE 408, 11 AmSR 633; 
Textile Pub. Co. v. Smith, 31 Misc. 
271, °64 NYS 123. 

Or.—Raski v. Wise, 56 Or. 72, 107 
P 984. 

Pa.—Townsend v. Kerns, 2 Watts 
180; Myers v. Brice, 2 Pennyp. 382; 
Wheeler’s Estate, 13 Phila. 370. 

Tex.—Callen v. Collins, (Civ. A.) 
135 SW 651. 

W. Va.—Vinal v. Gilman, 21 W. Va. 
301, 45 AmR 562. 

{a] Statutes—This rule of exclu- 
sion has been held to apply not only 
at common law but under statutes 
providing for the admission of book 
accounts. Bracken y. Dillon, 64 Ga. 
243, 37 AmR 70; Stettauer v. White, 
98 Til. 72. ; 

[b] Stock exchange and bank 
books.—Entries on books of a stock 
exchange, a private corporation, are 
not admissible as independent evi- 
dence in an action to which the cor- 
poration is not a party, without ac- 
counting for the absence of the 
secretary who made the entries. Ter- 
ry vy. Birmingham Nat. Bank, 93 Ala. 
599, 9 S 299, 30 AmSR 87. 

[c] Books of a bank have been 
excluded under like circumstances 
where it did not appear that the clerk 
who made the entries was dead or 
beyond the reach of process. Phila- 
delphia Bank y. Officer, 12 Serg. & R. 
(Pa.) 49. 

{d] In an action against an ad- 
ministrator, a private account book 
of the intestate was not admissible 
on the part of defendant to prove 
payments of money to third persons, 
they being competent 
Faunce v. Gray, 21 Pick. (Mass.) 243. 

[e] Contrary view.—‘‘The use of 
one’s own books, verified by his oath, 
is not secondary evidence, nor is it 


McChesney, 


witnesses. | 


writing is accounted for.°® 


necessary to its admission first to 
show the loss of other evidence.” 
Mathes vy, Robinson, 8 Metce. (Mass.) 
269, 271, 41 AmD 505. To same ef- 
fect Mississippi River Logging Co. v. 
Robson, 69 Fed. 773, 16 CCA 400; 
Cummings vy. Fullam, 13 Vt. 434. 

52. Ark.—Hershy v. Berman, 45 
Ark, 309. 

Fla.—Atlantie Coast Line R. Co. v. 
Dexter, 50 Fla. 180, 39 S 634, 111 
AmSR 116. 

Ga—Hunt v. Lavender, 140 Ga. 
157, 78 SE 805; Raines vy. Perryman, 
29 Ga. 529; Thomasson v. Driskell, 
Pe Gat 2s. 

Ill.—Healea v. Keenan, 244 Ill. 484, 
91 NE 646. 

Ind.—McNear v. Roberson, 12 Ind. 
A. 87, 39: NE. 896. 


Iowa.—Weiser v. Ross, 150 Iowa 
353, 130 NW 387; In re Jones, 130 
Iowa 177, 106 NW 610. 
wee H.—Morrill v. Otis, 12 N. H. 

N. Y.—Matter of Smith, 61 Hun 
101, 15 NYS 425. 

N. C.—Thompson y. Applewhite, 16 
N. C. 460. 
eee C.—Fronty v. Wood, 19 S. Cc. L. 


Va.—Millers vy. Catlett, 10 Gratt. 
(51 Va.) 477. 

[a] This rule applies where it is 
sought to prove: (1) A legacy. Mil- 
lers vy. Catlett, 10 Gratt. (61 Va.) 
477. (2) A devise. Fronty v. Wood, 
19- S. (Corl. 165) 2 (38) Thelappoint= 
ment of an , executor. Millers v. 
Catlett, supra. (4) The fact that 
as to certain property the testator 


died intestate. Morrill v. Otis, 12 
N. H. 466. : 

53. Ala.—Louisville, etc., R. Co. v. 
Moorer, 195 Ala. 344, 70 S 277; St. 


Louis Hay, etc., Co. v. American Cast 
Iron Pipe Co., 167 Ala. 442, 52 S 904. 
SO Be v. Goddard, 7 Conn. 

Ga.—Columbus, etc., R. Co. v. Till- 
man, 79 Ga. 607, 5 SE 1385; Harris v. 
Dover, 18 Ga. A. 320, 89 SH 351, 

Iowa.—EHrisman v. Chicago, ete., R. 
Co., 180 Iowa 759, 163 NW 627. 

S. C.—Ragsdale v. Southern R. Co., 
69 S. C.. 429,48 SE 466. 

Tex.—Texas Cent. R. Co. v. Fow- 
Very eCCiv cA s) oe OZ ae Wen ocsumate 
Louis Southwestern R. Co., v. Cates, 
15 Tex. Civ. A. 135, 38 SW 648. 

[a] Carrier’s' receipt.—A receipt 
given by one connecting carrier to 
another is within the rule. Evans 
v. St. Louis, etc, R. Co:., 149° Mo. A. 
166,.129 SW 1050. 

54. Louisvills, etc., R. Co. v. Mc- 
Guire, 79 Ala. 395; McBee v, Caesar, 
EDTOr Onn elo is Oo. 

[a] Abstracts from the books of 
merchants abroad are evidence to 
prove the shipment of goods. Bell 
vy. Keely, 2 Yeates (Pa.) 255 (“Bills 
of lading signed by the captains, are 
certainly the more regular and mer- 
eantile proofs. But they are not ex- 
clusive evidence of the shipment of 
certain goods, as this may be estahb- 
lished by witnesses present at the 
transaction. The day books are evi- 
dence of the re-shipment of the mer- 
chandise, but cannot be relied on 
alone. They must be supported by 
other proof, or great inconveniences 
might ensue’). 

Payment and delivery generally 
see infra §§ 1272, 1273. 

55. Davis v. Alston, 61 Ga. 225; 
Cowley v. Davidson, 13 Minn. 2° 
Rohloff v. Wisconsin, etc., Lutherans 
| Aid Assoc., 1380 Wis. 61, 109 NW 989. 


992 [22C. J.] 

[§ 1244] 
The written or printed orders, rules, or regulations 
of a railroad company concerning the management 
and running of its trains and the duties of its em- 
ployees cannot be proved by parol evidence with- 
out accounting for failure to produce the regula- 
tions, ete., themselves,°® unless the witness is able 
to state what such orders, rules, or regulations are, 
‘on his own personal knowledge and recollection, 
independent of the written or printed evidence 
thereof,°? or unless the rules are only collaterally 
involved.5® Parol evidence is not excluded where it 
does not appear that any written or printed rules 
exist, or where it 1s shown that the rules in ques- 
tion were not written or printed,®® but where it ap- 
peared that one railroad company was managed by 
another, it has been presumed that there was 
an order or resolution of the latter extending its 
printed rules and regulations over the operation of 
the former.®°° The fact that certain rules were not 
in force on a given date and had not then been put 
into the hands of the employees is susceptible of 
proof by the testimony of any one cognizant of the 
fact ;®! and on the question as to what was actually 
done, as distinct from what the ruies or regulations 
required, parol evidence is competent. 

[§ 1245] (12) Photographs. An ordinary pho- 
tograph is the best evidence of what is shown 
thereby, and parol evidence on the subject is not 
admissible without accounting for failure to produce 
the photograph itseif.®* It is usually considered 
that the same rule apphes to X-ray photographs,®4 
but it has also been considered that such photo- 

56. Ala.—Louisville, ete, R. Co. 
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error to admit parol evidence of the 


[§§ 1244-1246 


(11) Rules of Railroad Companies. | graphs are not within the rule, and that the opinion 


of experts as to what they show is the best evi- 
dence.*®> Of course, testimony as to actual con- 
ditions, based on the witness’ personal knowledge 
cannot be excluded on an objection that an X-ray 
photograph is the best evidence.®® 

[§ 1246] (13) Other Writings. To indicate the 
extent to which the courts have gone in applying 
the best evidence rule, it may be mentioned that 
under this rule parol evidence has been held inad- 
missible to prove thé rating of a person on the books 
of a commercial agency,®*’ written instructions given 
to an officer ‘with respect to serving a writ,°* the 
contents of checks ®® or drafts,’° the contents of 
‘“time-checks’’ made out to employees of a rail- 
road company,” the presentation of a claim to a 
county auditor,?? the terms of a bet, where such 
terms were evidenced by a written memorandum, oY 
an application for an internal revenue license to sell 
liquor,’* the transfer of a liquor license,’> the opin- 
ion of an attorney given in writing,’® or instructions 
contained in an illustrated catalogue as to the 
management of an engine.”7 Standard life tables 
being admissible to show the probable duration of a 
person’s life,*® the statement of a witness who has 
no knowledge of the subject, except such as he may 
have gained by consulting such tables, has been held 
inadmissible under the best evidence rule.7® On the 
question whether the personal property of a deced- 
ent’s estate is sufficient to pay the debts, it has 
been considered that the inventory is the best evi- 
dence; and testimony based on opinion is not ad- 
missible.2° But, on the other hand, it has been 
Co., 157 App. Div. 95, 141 NYS 647 


v. Fleming, 194 Ala. 51, 69 S 125; 


Louisville, etc., R. Co. v. Orr, 94 

Ala. 602, 10 S 167; Géorgia Pac, R. 

Co. v. Propst, 90 Ala. 1, 7S 635. 
Ill.—St. , Louis, ete. R. Co. .v. 


Bauer, 156 Ill. 106, 40 NE 448. 

Ky.—Louisville, etc., R. Co. v. Mc- 
Coy, 177 Ky. 415, 197 SW 801; Louis- 
ville, ete., R. Co. v. Pearcy, 140 Ky. 
677, 131 SW 1036; Louisville, etce., 
ReaCo.e Vabearcy, 124 SW, 1037. 

Md.—Maryland,, ete. R. Co. v. 
Brown, 109 Md. 304, 71 A 1005. 

Mass.—Herlihy v. New York, etce., 
R. Co., 227 Mass. 168, 116 NE 546. 

N. Y.—Goodman v. New York R. 
Co., 88 Mise. 95, 150 NYS 702, 

N. C.—Ferebee v. Norfolk South- 
Orn ek. (Con Hb 7 aN. 7 C.. 8290 e83eio 
360. 

S. C.—McCoy v. Atlantic Coast 
Line R. Co., 84 S. C. 62, 63, 65 SH 
939; Price v. Richmond, etc., R. Co., 
By UMC Si sl Cision Bes 

‘Tex.—Missouri Pac. R. Co. v. La- 
mothe, 76 Tex. 219, 183 SW 194; Mis- 


souri, ete., R. Co. v. Pawkett, 28 Tex. 
Civ. A, 583, 68 SW 323. 
“The second exception assigns 


error in sustaining the ruling of the 
magistrate in excluding the answer 
of the baggage agent, Chandler, to 
the question: ‘What are your orders 
about baggage agent?’ Objection 
was made and_ sustained on the 
ground that the book containing the 
rules and regulations was the best 
evidence. The ruling was correct, if 
such orders were in a book of regula- 
tions, and in the absence of anything 
to the contrary in the record, we 
presume there was such a _ book.” 
McCoy v, Atlantic Coast Line R. Co., 
supra. 

57. Devoe v. New York Cent., etc., 
R. Co.,.174 N. Y..1, 66,NB7568 [rev 
70 App. Div. 495, 75 NYS 136] (rules 
of another company). 


58. Oldenburg v. New York Cent., 
ete; Ri. Con 9, NYS" 419.) =4232 [aftotd 
NYS 689]. 


“The defendant claims that it was 


contents of defendant’s rules, which 
prohibited the engineer and fireman 
from allowing persons to ride on 
the engine. This evidence was called 
for on cross-examination of the fire- 
man. The plaintiff's counsel called 
out from the witness that the en- 
gineer, at the depot, when starting 
to go into the round-house, allowed 
persons to get upon the engine to 
ride. It was a cross-examination of 
the witness to see if he was doing 
his duty as he understood it to be, 
and as to circumstances tending, to 
exhibit the care he was exercising, 
and the possibility of his attention 
being diverted from his duties on the 
engine. The inquiry as to the rule 
was collateral; and, moreover, the 
answer did not harm the defendant, 
for he answered that the rules pro- 
hibited taking on passengers ‘when 
on the road.’” Oldenburg vy. New 
York Cent., etc., R. Co., supra. 
aie Ga.—Yonge v. Kinney, 28 Ga. 
Ill.—St. Louis, etc., R. Co, v. Bauer, 
156 Ill. 106, 40 NE 448. 
Ind.—Pittsburgh, etc, R. Co. v. 
Martin, 157 Ind. 216, 61 NE 229, 


Minn.—Sobieski v. St. Paul, ete.,. 
R. Co., 41 Minn, 169, 42 NW 868. 
Tex.—Galveston, etc., R. Co. v. 


Brown, (Civ. A.) 59 SW 930 [rev on 
other grounds 95 Tex. 2, 63 SW 
305]; Galveston, etc., R. Co. v. Hen- 
ning, (Civ. A.} 39 SW 302. 

60. Cincinnati, ete., R. Co. v. Mc- 
Mullen, 117 Ind. 439, 20 NE 287, 10 


AmSR 67. 

61. Dougherty  v. Philadelphia, 
etc.,, R. Co., 171. .Pa. 457, 33 A, 340 
(holding also that while receipts 
signed by the employees on receiv- 
ing copies of the rules might be the 
best evidence of the date when each 
employee received his copy, yet they 
were not evidence as to when the 
rules took effect). 

62:), Cincinnati; .ete:, uk. 5 Con! avs 
Jones, 177 Ky. 485, 197 SW 932. 

63. Marion v. B. G. Coon Constr. 


{aff 216 N. Y. 178, 110 NE 444]. 

64. Hammond Vv. Bloomington 
Canning Co., 190 Ill. A. 511; Lang v. 
Marshalltown Light, etc., Co., (lowa) 
170 NW 463; Elzig v. Bales, 135 Iowa 
208, 112 NW 540; Jolman v. Alberts, 
192 Mich. 25, 158 NW 170. 

65. Marion v. B. G. Coon Constr. 
Cox, 15:75 App eDive wo Daa Lal WINGY INO ale 
[aff 216 N. Y. 178, 110 NE 444]. 

66. Bolar v. Browning, 168 Ky. 
273, 181 SW 1109. 

67. Deere v. Bagley, 80 Iowa 197, 
45 NW 557; Bruce v. Bruce, (Tex. 
Civ. A.) 89 SW 435. 
json Thornton v. Moody, 11 Me. 

69. Sundelevitz v. Fourteenth St. 
Bank, 127 NYS 315; Bridenstine v. 
Gerlinger Motor Car Co., 86 Or. 411, 
168 P73, .922. 

70. Allen v. Farmers’, etc., Nat. 
Bank, 129 Ga. 748, 59 SE 8138. 

71. Chicago, etc., R. Co. v. Brown, 
44 Kan. 384, 24 P 497. 

72. McGuire v. Iowa County, 133 
Iowa 636, 111 NW 34. 

73. Frazee v. State, 58 Ind. 8. 

74. Barnes v. State, 76 Tex. Cr, 
365, 174 SW 1051. 

75. Hill 6 ut Lee 128 Mo. A. 
415, 107 SW 4 
13 ane Com. v. Pde! 57 Pa. Super. 

77. Richardson  v. 100 
Iowa 239, 69 NW 580. 

78. See supra § 1129. 

79. Knott v. Peterson, 125 Iowa 
404, 101 NW 173; Erb v. Popritz, 59 
Kan. 264, 52 P &71, 68 AmSR 362: 

80. Semple v. Fletcher, 3 Mart. 
N. S. (La.) 382, 386; McCown v. Ter- 
rell, (Tex. Civ. A.) 40 SW 54. 

“Parol testimony is not the legal 
mode of showing the ineapacity of a 
debtor to pay his debts; and the wit- 
nesses introduced here do not even 
positively swear to it. The parish 
judge declares, that ever since he 
came into office, he has considered 
the estate as insolvent—that the exec- 
utor has deposited his papers in his 
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held that the inventory and appraisement of the 
estate are not as high a grade of evidence as the tes- 
timony of the administrator or the appraisers,®! and 
the fact that a witness’ knowledge of the deced- 
ent’s financial condition was derived in part from 
proceedings had in the probate court in settlement 
of the decedent’s estate has been held not to render 
the witness’ testimony inadmissible as being see- 
ondary evidence.®? 

[§ 1247] (14) Writings Not _ within Rule. 
There are certain writings or inscriptions which 
cannot be properly classified as documents, and 
which the courts decline to hold as the best evi- 
dence of what they contain, but regard as simply 
matters of description or identity and primarily sus- 
ceptible of proof by parol evidence. Among writ- 
ings of this class are a direction on a parcel,®? words 
written on the tag of a valise,8* or on labels at- 
tached to jugs or decanters and indicating their con- 
tents,°° and an inscription on a banner or flag.8¢ 
The same view has been expressed with respect to 
the mark or brand of a manufacturing company,8* 
but on the other hand a ecard attached to goods, stat- 
ing the name of the manufacturer and the charac- 
ter of the goods, has been held to be technically the 
best evidence of its contents, although slight evi- 
dence of its loss was sufficient to lay the foundation 
for parol evidence.®® As the log book of a vessel 
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is not proof per se of the facts therein stated ex- 
cept in certain cases specified by statute, it is prop-. 
er to admit parol evidence to establish the time of 
sailing of a vessel and to show the course and ter- 
mination of her voyage, without first proving that 
the log book is missing or lost.’® 

[§ 1248] b. Particular Facts and Transactions 
—(1) Title to Real Estate—(a) In General. It is 
elementary law that where the title to real property 
is in issue, the deeds, patents, wills, mortgages, or 
other muniments of title constitute the best evi- 
dence, and parol evidence is not admissible to prove 
title unless their absence is satisfactorily ex- 
plained.°° This rule excludes parol evidence of the 
contents of maps and surveys deseribing the boun- 
daries of land when these matters become material 
to the issue,®! although it has been held that the tes- 
timony of a witness who has knowledge of the lines, 
marks, and corners, and is thus competent to testify 
as to the boundaries of the property, is primary 
evidence and not secondary either to field notes or 
certified copies of field notes, or to the testimony 
of a person who was present and saw the survey 
originally made.°? 

Existence of deed. Evidence that there was a 
deed prior to the one introduced in evidence is not 
a violation of the rule.%? 


[§ 1249] (b) Where Title Not in Issue.°* 


office, but that no settlement of his 
accounts has taken place. Scott 
Swears, that he believes it insolvent 
to a large amount. The declaration 
of the executors, taken in relation 
to the pleadings in that case, are still 
less evidence of the insolvency; and 
if they were express to the fact, 
which they are not, they are contra- 
dicted by the averment in the pres- 
ent plaintiff's petition that the donor 
left sufficient property to pay all his 
debts. Neither is the return of the 
sheriff proof of the want of funds to 
discharge this debt—because the writ 
itself was illegal, and could not have 
been levied on~the moneys in the 
hands of the executors to be ad- 
ministered.” Semple v. Fletcher, 
supra. : 

81. McPeters v. Phillips, 46 Ala. 
496. 

82. Phelps v. Winona, etc., R. Co., 
37 Minn. 485, 35 NW 273, 5 AmSR 
867. 

Sse Burrell, ve North;,,27 Coy & vk 
GiSamola tC LaG9.. 8s 

84. Benjamin v. State, 12 Ala. A. 
TAS Gus SU7T92. (93> [eit: Cyl. Com bv. 
Morrell, 99 Mass. 542. 

85. Com. v. Blood, a 
(Mass.) 74. 

86. Rex v. Hunt, 3 B. & Ald. 566, 
5 ECL 327, 106 Reprint 768. 

87. Piano v. State, 161 Ala. 88, 49 
S 803. 

88. Atchison, etc., R. Co. v. Pal- 
more, 68 Kan. 545, 75 P 509, 64 LRA 
90 (“Arkansas and Texas Tie Com- 
pany, Creosote Treated Ties’). 

89. U.S. v. Gilbert, 25 F. Cas. No. 

15,204, 2 Sumn. 19. 
“ 90. Ala.—Fletcher y. Riley, 169 
Ala. 433, 53 S 816; Lecroix v. Malone, 
157 Ala. 434, 47 S 725; Tutwiler Coal, 
ete., Co. v. Wheeler, 149 Ala. 354, 43 
S 15; Ricketts v. Birmingham St. R. 
Co., 85 Ala. 600, 5 S 353; Hussey v. 
Roquemore, 27 Ala. 281; Johnson v. 
Cunningham, 1 Ala. 249. 

Ark.—Georgia Home Ins. Co. v. 
Bennett, 134 Ark. 52, 203 SW 279; 
Carpenter v. Smith, 76 Ark. 447, 88 
SW 976; Carpenter v. Jones, 76 Ark. 
163, 88 SW 871; Hershy_v. Berman, 
45 Ark. 309; Bivens v. McElroy, 11 
Ariki <23,-3, AMD) 258: * 

Cal.—Crary v. Campbell, 24 Cal. 
634: Montijo v. Sherer, 6 Cal, A. 558, 
92, PR 512; 


= L22(C.J),—ol} 


Gray 


Colo.—Terpening y. Holton, 9 Colo. 
306, 12 P 189. 


Conn.—Mathews v. Livingston, 86 


tee 268, 85 A 529, AnnCas1914A 
Fla.—Gordon v. Lowe, 64 Fla. 81, 
59 S 861. 


Ga.—Wright v. Roberts, 116 Ga. 
194, 42 SE 369; Phillips v. O’Neal, 87 
Ga. 727, 13 SE 819; McClurg v. State, 
2 Ga. A. 624, 58 SE 1064. 

Ill.— Gross v. Thornson, 286 Ill. 
185, 121 NE 600; Trustess of Schools 
v. Harshman, 262 Ill. 72, 104 NE 235; 
Reich v. Berdel, 120 Ill. 499, 11 NE 912. 

Iowa.—Boddy v. Henry, 113 Iowa 


462, 85 NW 771, 53 LRA 769. 
Ky.—Anderson v. Daugherty, 169 
Ky. 308, 183 SW 545. 
La.—Edenborn v. Blacksher, 137 


La. 894, 69 S 737; Collins v. Louisiana 
Sawmill Co., 132 La, 161, 61 S 150; 
Brock v. Satchell, 130 La. 853,. 58 
S 686; Barrow v. Grant, 116 La. 952, 
41 S 220; Gaudet v. Dumoulin, 49 La. 
Ann. 984, 22 S 622; Lard v. Strother, 
4 Rob. 95; Lewis v. Beatty, 8 Mart. 
N. S. 287; Davis v. Prevost, 6 Mart. 
N. S. 265; Coleman v. Breaud, 6 
Mart. N. S. 207; Allard v. Lobau, 3 
Mart. N. S. 293; Robertson v. Lucas, 
1 Mart. N. S. 187. 

Md.—Hammond v. Norris, 2 Harr. 
& J. 130. 

Mich.—Thompson y. Richards, 14 
Mich. 172. 

Mo.—-Keyes v. Monroe, 266 Mo. 114, 
180 SW 863; Hanson v. Neal, 215 Mo. 
256, 114 SW 10738; Fitzmaurice v. 
Turney, 214 Mo. 610, 114 SW 504; 
Black v. St. Louis, etc, R. Co., 110 
Mo. A. 198, 85 SW 96. 

N. H.—Morrill v. Foster, 32 N. H. 
358. 
N. J.—Rollins v. Atlantic City R. 
Co., 73 N. J.. 0. 64, 62 A 929; In re 
McCraven, 87 N. J. Eq. 28, 99 A 619. 

Pa.—Goodright v. Miller, 1 Yeates 
305. 

S. C.—Eubanks v. Harris, 28 S. C. 
L. 183; Spence v. Spence, 4 S. C. L. 
466. 

Wash.—Littlefield v. Bowen, 90 
Wash. 286, 155 P 1053, AnnCas1918B 
AG 
Where title is asserted under 
a sheriff’s sale, the sheriff's deed 
must be produced or its absence ex- 
plained before secondary evidence is 
admissible. Goodson v. Brothers, 111 


Ala. 589, 20 S 4483; Harlan v. Harris, 
17 Ind. 328; Dufour v. Camfranc, 11 


Mart. (La.) 675; Smith v. Phillips, 
25 Mo. 555. 
[b] Ownership of a street rail- 


way cannot be proved by oral testi- 
mony that it has been conveyed by a 
written contract, which the wit- 
ness has seen, and to which he was 
a party. Ricketts v. Birmingham St. 
R. Co., 85 Ala. 600, 5 S 353m 

[c] Title to standing timber is 
within the rule. Asher Lumber Co. 
v. French, 37 SW 149, 18 KyL 682. 

{[d] Limitation of rule—‘It is 
not necessary that all the links in 
a chain of title to real estate should 
be established by authentic acts. 
They may be proved upon the trial 
by proper and sufficient evidence.” 
ones v. Marx, 113 La..-1002, 937 'S 


fe]. Mining rights.—‘“The 
record of a mining community, 
while it may be and probably is the 
best evidence of the rules and cus- 
toms governing the community, and 
to some extent the distribution of 
mining rights, is not the best or the 
only evidence of priority or extent of 
actual possession.” Campbell v. 
panies 99 U. S. 261, 264, 25 L. ed. 
Proof of husband’s title and seizin 
in action for dower see Dower § 340. 

91. Pool v. Myers, 13 Sm. & M. 
(Miss.) 466; State ‘v. Atherton, 16 
ae 203; Ross v. Pleasants, 3 Pa. 
408. 


[a] To prove the time of a sur- 
vey, a copy of the survey is the best 
evidence. Dawson y. Laughlin, 2 
Yeates (Pa.) 446. 

[b] Mistake in field notes.—Where 
certain field notes were offered 
in evidence, and there was a mis- 
take apparent on the face of them, it 
was held that a witness could not 
state to the jury that it appeared by 
the field notes that there was a mis- 
take: in them, Since the field notes 
themselves were the best evidence 
of that fact. Coleman v. Smith, 55 
Tex. 254. 

182. Weaver v. Robinett, 17 Mo. 
459. 

93. Cross v. Aby, 55 Fla. 311, 45 
S 820. 

94. Evidence as to collateral mat- 
ters generally see supra § 1224. 
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Where the title to real property is not in issue but 
is only collaterally involved, or where it is neces- 
‘sary for a party to make only a prima facie show- 
ing of ownership, the best evidence rule is not ap- 
plicable, and the fact of title or prima facie right 
of ownership may be established by parol evi- 
dence.*> But although the title is only collaterally 
involved, yet, if it appears that the knowledge of 
the witness is derived from a written instrument 
affecting the title, the best evidence rule applies and 
the testimony is inadmissible unless the instrument 
is produced or its absence explained.®® 

[§ 1250] (2) Possession of Real Property. 
Parol evidence is always admissible for the purpose 
of proving mere possession of real property, not- 
withstanding the existence of written evidence such 
as deeds or other muniments of title.°7 The same 
is true as to a mere transfer of possession of land,°® 
and a tenant may testify under whom he holds 
possession.°® But a witness cannot be asked wheth- 
er a person is in possession of the land described 

95. Ala.—Moore v. State, 159 Ala. 
97, 48 S 688; Garrison v. Glass, 139 
Ala. 512, 36 S 725; Alabama Great | 
Southern R. Co. v. Johnston, 128 | 387 
Ala. 283, 29 S 771. 

Conn.—Mathews v. Livingston, 86 
Conn. 263, 273, 85 A 529, AnnCas 
1914A 195 [cit Cyc]. 


Ga.—Central R. Co. v. Whitehead, 
74 Ga. 441. 


1 Ala. 249. 


Wilson, 
Co., 


Ind.—Pittsburgh, ete, R. Co. v. 
Wilson, 46 Ind. A. 444, 91 NE 725. Mo. A. 617, 118 SW 657. 
Kan.—Shanks v. Robertson, 101 


Kan. 468, 168 P 316, 1 ALR 1140. oe 
Ky.—Helen v. Spencer, 1 Kyl 56. 
Mass.—Tucker v. Welsh, 17 Mass. | 15 aes 736. 


160, 9 AmD 137. 
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97. Ala.—Johnson y, Cunningham, 
Del.—Robinson v. Tunnell, 


Ind.—Pittsburg, 
46 Ind. A. 
Iowa.—Bluneck v. Chicago, 
115 NW 1013. 
Md.—Jaccb Tome Inst. 
87 Md. 591, 41 A 166. 
Mo.—Erhart v. Wabash R. Co., 136 


etc. Ren Co: 
444, 91 NE 735. 


N. J.—Den v. Hamilton, 12 N. J. L. 
C.—Martin v. Bowie, 37 S. C. 102, 


Tex.—Campbell v. Peacock, 
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in a certain deed, as the answer would involve parol 
evidence as to what the deed contains, and it has 
been said that if the occupation of land is founded 
on a written contract, even though it is defective, 
the writing must be produced as being the best 
evidence. So also, where it is sought to prove 
ownership or possession by the fact of the execution 
of a mortgage on the land, the best evidence rule re- 
quires the production of the mortgage or an ex- 
planation of its absence.® 

[§ 1251] (8) Sales, Conveyances, and Mort- 
gages of Real Property—(a) In General. Where it 
is sought to prove a sale or conveyance of real prop- 
erty, the written contract of sale or the deed of con- 
veyance constitutes the best evidence of the trans- 
action and the terms thereof; and unless the in- 
strument is lost or its absence is otherwise satis- 
factorily explained, parol evidence of the transac- 
tion is not admissible.t* The same rule applies to a 
written instrument given by a grantee to a grantor 
showing that the grantee is to hold the land in 


Brubaker, 217 Ill. 462, 75 NE 528; 
Reich v. Berdel, 120 Ill. 499, 11 NE 
eet Hardin v. Forsythe, 99 Ill. 
31 


ind.-State Vv. Davis, 117 Ind. 307, 
20 NE 159. 

ete: fue Ky.—Anderson v. Daugherty, 169 
Ky. 308, 1883 SW 545; Stearns Coal, 
etc., Co. v. Boyatt, 168 Ky. 111, 181 
SW 962; Lipps v. Turner, 164 Ky. 
626, 176 SW 42; White v. McNabb, 
140 Ky. 828, 131 SW 1021; Jones v. 
Tennis Coal Co., 94 SW 6, 29 KyL 
623; Combs v. Krish, 84 SW 562, 27 
Kyi 1653 Griffith vi Hustony i aa Jt 
Marsh. 385; Hughes v, Easten, 4 J. 
J. Marsh. 572, 20 AmD 230; Rees v. 


7 Del. 


v. Davis, 


(Civ. 


Mich.—Babecock v. Beaver Creek 
Tp., 65 Mich. 479, 32 NW 653. 

Minn.—Cooper vy. Breckenridge, 11 
Minn. 341. : 

Mo.—In re Mingo Drain. Dist., 267 
Mo. 268, 183 SW 611: Erhart v. Wa- 
bash R. Co., 186 Mo. A. 617, 118 SW 
657; Levelsmeier v. St. Louis, etc., 
R. Co., 114 Mo. A. 412, 90 SW 104. 

Okil.—Newcomer v. Sheppard, 51 
OKI 335; 152 5P 66t 

Ss. C.—Benbow v. Harvin, 92 S. C. 
180, 75 SE 414; Pelzer Mfg. Co. v. 
American F. Ins. Co., 36 S. C. 213, 
15 SE 562. 

Tex.—Bexar County vv. Terrell, 
14 SW 62; East Side Realty Co. v. 
Fowler, (Civ. A.) 202 SW 999, 1000 
[cit Cyc]; Campbell v. Peacock, (Civ. 
A.) 176 Sw 774; Wetzel v. Satter- 
white, 59 Tex. Civ. A. 1, 125 SW 93; 
Oaks v. West, (Civ. A.) 64 SW 1033. 

Wash.—Littlefield v. Bowen, 90 
Wash. 286, 155 P 1053, AnnCas1918B 
ake ihe 

W. Va.—Phillips v. Huntington, 35 
W. Va. 406, 14 SE 17. 

{a] Tlustrations.—(1) In an ac- 
tion against a railroad company for 
destruction of a building by fire, 
‘plaintiff’s testimony that she owned 
and occupied the building was com- 
petent evidence of title; for, while 
title to realty cannot ordinarily be 
proved by parol, possession under 
claim of title is prima facie evi- 
dence of title against a _ stranger. 
Erhart v. Wabash R. Co., 1386 Mo. A. 
617, 118 SW: 657. (2) In an action 
for trespass for burning it was not 
error to admit testimony of plaintiff 
as to his ownership thereof. Wetzel 
v. Satterwhite, 59 Tex. Civ. A. 1, 125 
SW 93. (38) In a suit to enjoin 
the use of a house for a bawdy 
house, defendant’s ownership of the 
premises need not be proved by a 
deed, but direct testimony, admis- 
sions, or an act like rendering it for 
taxation, is competent. Campbell v. 
Peacock, (Tex, Civ. A.) 176 SW 774. 

96. Ricketts v. Birmingham St. R. 
Co. 85 Ala. 600, 5 S 853; Bell v. 
Denson, 56 Ala. 444, 


A.) 176 SW 1774; Calloway v. State, 
50 Tex. Cr.'72, 94 SW 902. 

[a] The control of corporate prop- 
erty by the manager of the corpora- 
tion may be shown by parol. Callo- 
bl v. State, 50 Tex. Cri 72, 94 SW 


Gaston v. Gainesville, ete., R. 
120 Ga. 516, 48 SE 188; Jacob 
v. Davis, 87 Md. Re aan 


Co., 
Tome Inst. 
A 166; Martin v. Bowie, 37,S. C. 
15 SE 736. 

99. Birmingham Drainage Dist. v. 
Chicago, ete., R. Co., 266 Mo. 60, 178 
SW 893 [foll Birmingham Drainage 

Dist. a Wabash R. Co., (Mo.) 178 SW 


898]; Kansas City Suburban Belt R. 
ey V5 Norcross, 137 Mo. 415, 38 SW 


1. Hardy v. Randall, 173 Ala. 516, 
522, 55 S 997 (“The question could 
only invite in one phase the opinion 
of the witness, whether Prestridge’s 
possession was of the land described 
in the Hale deed. The deed was the 
best evidence of what it described, 
and of what land Prestridge was in 
possession was a matter in issue”). 

2. Buell v. Cook, 5 Conn. 206. 

3. Bell v. Denson, 56 Ala. 444. 

4 <Ala.—Harbison-Walker Refrac- 
tories Co. v. Scott, 185 Ala. 641, 64 
S 547; Fletcher v. Riley, 169 Ala. 433, 
53 S 816; Union Naval Stores Co. v. 
Pugh, 156 Ala. 369, 47 S 48; Ricketts 
V. birmingham Ste’ Rar Con sbe Ala: 
600, 5 S 853; Lecroy v. Wiggins, 31 
Ala. 13; Allen v. Smith, 22 Ala. 416. 

Ark.—Beardsley v. Hill, 77 Ark. 
244, 91 SW 757; Hope v. Shiver, 77 
Ark. 177, 90 SW 1008. 

Cal.—Lewis v. Burns, 122 Cal. 358, 
55 P 132; Poorman v. Miller, 44 Cal. 
269; Patterson v. Keystone Min. Co., 
30 Cal. 360; Crary v. Campbell, 24 
Cal. 634. 

Colo.—Terpening v. Holton, 9 Colo. 
306, 12 P 189. 

Fla.—Groover v. Coffee, 19 Fla. 61. 

Ga.—Robson vy. Weil, 142 Ga. 429, 
oe SE 207; Cain v. Busby, 30 Ga. 

Ill.— Switzer v. Honn, 254 Ill. 621, 
98 NE 998; Baltimore, ete., R. Co. v. 


Lawless, 4 Litt. 218. 

La.—O’Quin v. Russell, 121 La. 57, 
46 S 100. 

Me.—Jewett v. Persons Unknown, 
sam ths 408; Emery v. Vinall, 26 Me. 

a. 

Md.—Hammond v. Norris, 2 Harr. 
& J. 130. 
Mass.—Brackett v. Evans, 1 Cush. 


19% 

- Mich.—Thompson y. Richards, 14 
Mich. 172. 

Miss.—Graham v. Warren, 81 Miss. 
330, 33 S 71. 

Mo.—Fitzmaurice v. Turney, 214 
Mo. 610, 114 SW 504; Ebersole v. 
Rankin, 102 Mo. 488, 15 SW 422; 
Houck v. Patty, 100 Mo. A. 302, 73 
SW 389. 
ae H.—Morrill v. Foster, 32 N. H. 

N. M— Daly v. Bernstein, 6 N. M. 
380, 28 RP 764. 

N. Y.—Volhard v. Volhard, 119 
App. Div. 266, 104 NYS 578; Jackson 
v. Parkhurst, 4 Wend. 369. 

C.— Woodbury v. Evans, 122 N. 


N. 

CHT 9, oS 0" Shee 

Or.—Smith v. Cox 97 Orn 821. 

R. I.—Cosgrove v. Franklin, 35 R. 
T5270 8 A 544. 

S. C.—Mayfield v. Southern R. Co., 
Carolina’ Div.,, 85 ‘SS: GC. "165,67 SE 
132; Howell v. House, 9 S. C. L. 80; 
Spence v. Spence, 4 S. C. L. 466. 

S. D.—Easton v. Cranmer, 19 S. D. 
224, 102 NW 944. 

Tex.—Farmer vy. Simpson, 6 Tex. 
3035" Alones! v. Harriss *¢Oive* AS) eus9 
SW 69;. Trice’s Heirs v..McCaleb, 
(Civ. A.) 1388 SW 792; Merrill’ v. 
Bradley, (Civ. A:) 121 SW 561 [an- 
swering cert questions 119 SW 297]; 
Davis v. Ragland, 42 Tex. Civ. A. 400, 
93 SW 1099; Flach v._Zanderson, 
(Civ. A.) 91 SW 348; Willard v. 
Cleveland, 14 Tex.- Civ. A. 557; 38 
SW 222; Rogers v. Wallace, (Civ. 
A.) 28 SW 246. 
ee ee v. Hale,’ 23°Can. S. C. 
“The best evidence of a title is the 
original deed of conveyance, and the 
next best evidence is a certified copy 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1251-1255] 


trust,° and to a mortgage of real estate.® Where the 
record of a conveyance or a properly authenticated 
copy of the record is made primary evidence by 
parol evidence of the contents of a re- 
corded conveyance is not admissible if the statutory 
primary evidence can be produced.® 


statute,‘ 


[§ 1252] (b) Deed Collateral 


rule just stated 1° does not properly apply where the 
contents of the deed are not in issue or the object 
of the evidence is not to establish a conveyance 
under the deed, and the instrument is only collater- 
In such cases parol evidence is ad- 
There are, however, cases in which this 
limitation to the rule has not been observed.?2 

(c) Time of Execution and Delivery. 
While it has been held that the time when a deed 
was executed and delivered may be shown by parol 
evidence, since this is not proving the contents of 
the instrument,1* there is also authority for the con- 


ally involved. 
missible.11 


[§ 1253] 


trary view.1* 


of the record.’ Carpenter v. Jones, 
76 Ark. 163, 165, 88 SW 871. 

“The only way of proving instru- 
ments of this kind is by either the 
original instrument, the original rec- 
ord\or a certified copy. The court is 
not justified in receiving a_ state- 
ment of counsel as to the contents of 
the instruments recorded, thus 
throwing the burden upon the de- 
fendant of traveling to the various 
recording offices to examine the rec- 
ords, and subsequently question the 
accuracy of the counsel’s statement. 
It was necessary to produce the in- 
struments themselves or the records 
or copies of them in court, and coun- 
sel could not, by verbally stating to 
the court the contents of the instru- 


ments, have such verbal statement 
of the instruments taken as _ evi- 
dence.” Volhard v. Volhard, 119 App. 


Div. 266, 270, 104 NYS 578 

[a] The rule has been applied to: 
(1) Sales of mining claims. Pat- 
terson v. Keystone Min. Co., 30 Cal. 
860; Crary v. Campbell, 24 Cal. 634; 
Terpening v. Holton, 9 Colo. 306, 13 
P 189. (2) Sales of standing tim- 
ber.. Houck v.. Patty, 100 Mo. A. 
302, 73 SW 389 

[b] The contents of deeds cannot 
pe shown by parol. Harbison-Walker 
Refractories Co. v. Scott, 185 Ala. 
641, 64 S 547; Hardy v. Randall, 173 
Ala. 516,55 ist 997; Fletcher v. Riley, 
169 Ala. 433, 53 s 816; Union Naval 
Stores v. Pugh, 156 Ala. 369, 47 S 
48; Hope v. Shiver, 77 Ark. 177, 90 
Sw 1003; Carpenter v. Jones, 76 Ark. 
163, 88 Sw 871; Lewis v. Burns, 122 
€al.°358, 55 P 132; Poorman v. Miller, 
44 Cal. 269; Stearns Coal, étc.,) Co: Vv. 
Boyatt, 168 Key. Val Fa, 181 SW 962; 
White v. McNabb, 140 Ky. 828, 131 
SW 1021; Fitzmaurice v. Turney, 
214 Mo. 610, 114 SW 504; Cosgrove 
v. Franklin, 35 R. I. 527, 87 A 544; 
Jones v. Harris, (Tex. Civ. A.) 139 
SW 69; Merrill v. Bradley, (Tex. Civ. 
A.) 131 SW 561 [answering vor 
questions 119 SW 297]; Davis v. 
Ragland, 42 Tex. Civ. A. 400, 93 SW 
1099. 

{c] The contents of title bonds 
cannot be shown by parol. Jones v. 
Tennis Coal Co., 94 SW 6, 29 KyL 
623; Combs v. Krish, 84 SW 562, 27 
KyL 154. 
‘ [d] A tax deed is the best evi- 
dence of the facts recited therein. 


Easton v. Cranmer, 19 S. D. 224, 102 
NW 944. 
[e] To show who was the grantor 


in a deed, the deed is the best evi- 
dence; and parol evidence of the fact 
is not admissible under the best evi- 
dence rule. Jacob Tome Inst. v. 
Davis, 87 Md. 591, 41 A 166. 

{f] Issue and assignment of cer- 
tificate of entry.—(1) That a cer- 
tificate of entry of lands at the land 
office had been issued and had been 
assigned by the purchaser cannot be 


EVIDENCE 


[§ 1254] 


to Issue.? The 


[§ 1255] 
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(d) Fact of Sale and Conveyance 
Apart from Its Terms. 
judicial opinion as to whether the best evidence rule 
applies to exclude parol evidence of the fact of a 
sale or conveyance of land, as distinet from the 
contents of the contract or deed. The weight of 
authority supports the view that, under such cir- 
cumstances, the rule does not apply, and parol evi- 
dence that a person has purchased land, has sold 
and conveyed it, or has executed a deed thereof, has 
been held admissible without producing the written 
instrument or accounting for its absence.15 
cases, however, such evidence has been excluded un- 
der the best evidence rule.16 

(4) Leases and Tenancy of Real Prop- 
erty—(a) In General. 
lord and’ tenant exists by virtue of a written lease 
or other instrument, and the existence and terms of 
the tenancy le at the foundation of the cause or are 


There is some difference of 


In other 


Where the relation of land- 


directly in issue, the written instrument constitutes 


shown by parol testimony, unless 
it is first shown that the certificate 
has been lost or destroyed or is in 
possession of the adverse party. 
Groover v. Coffee, 19 Fla. 61. (2) 
But since an unlocated land certifi- 
cate can be transferred by parol, it 
has been held that its transfer may 
be proved by circumstantial evi- 
dence without preliminary proof as 
to the loss, ete., of the writing by 
which it was transferred. Jones v. 
Reus, 5 Tex. Civ. A. 628, 24 SW 674. 

{g] Void deed.—The fact that a 
deed is between third parties, and 
void because of incapacity of the 
grantor, has been held not to alter 
the rule that it must first be pro- 
duced, or its nonproduction accounted 
for, before parol evidence is admis- 
siples. Smith v. Cox, 9. Or soot. 
Harmless error.—Where the 
is read in evidence after the 
admission of testimony that the wit- 
ness wrote the deed, error in admit- 
ting the parol evidence is immate- 
rial. Shaw v. Adams, 2 Tex. A. Civ. 
Caseesmyis 

Proof of the husband’s title and 
seizin in actions for dower see Dower 


§ oa 

Be Boyd ve, Boyd,” (Tex. “Civ, A’) 
78 SW 39. 
y 6. Ala.—Bell vy. Denson, 56 Ala. 
44, 


Ga.—Bowling v. Mims, 142 Ga. 397, 
83 SE 112. 


Ill.—Dowden v. Wilson, 71 Ill. 485. 
Md.—Arnd y. Amling, 53 Md. 192. 
Mo.—Hanson v. Neal, 215 Mo. 256, 


114 SW 1073. 
N. H.—Hoitt v. Moulton, 21 N. H. 


586. 

N. D.—Brynjolfson v. Dagner, 15 
N. D. 332, 109 NW 320, 125 AmSR 
593. 

Tenn.—Chattanooga First Nat. 
Bank v. Reid, (Ch. A.) 58 SW 1124. 

{a] Tlustration.—Parol evidence 
that a given note was secured by a 
mortgage is incompetent where no 
reason appears for the nonproduction 
of the instrument or an authenti- 
cated copy thereof. Brynjolfson v. 
Dagner, 15 N. D. 332, 109 NW 320, 
125 AmSR 595. 

7. See supra §§ 964-972. 

8. Johnson y. Ashland Lumber 
Co., 52 Wis. 458, 9 NW 464; Sexsmith 
v. Jones, 13 Wis. 565. 

9. Evidence as to collateral mat- 
ters generally see supra § 1224. 

Writings collateral to issue gen- 
erally see infra § 1300. 

10. See supra § 1251. 

11. Cal.—Palmer vy. Tripp, 
95. 

Ga. L A 
87 SE 295; Davis v. Gaskins, 137 Ga. 
450, U3 SH579: 

Iowa.—Trimbel v. Shaffer, 3 

96 Kan. 


Greene 233. 
466, 152 P 767, 768 [cit Cyc]. 


8 Cal. 


Kan.—Morris v. Blazer, 


Mass.—Tucker v. Welsh, 17 Mass. 
160, 9 AmD 137, 

Mich.—Neely v. Detroit Sugar Co., 
138 Mich. 469, 101 NW 664. 

13d I—_Cosgrove v. Franklin, 35 R. 
I. 527, 87 A 54 


5 bex—smith V. Eckford, 18 SW 
“12, Smith -v. Armistead, 7 Ala. 
698; Arnd v. Amling, 53 Md. 192; 
Rogers v. Wallace, (Tex. Civ. A.) 
28 SW 246. 
Pe Davar v. Cardwell, 27 Ind. 
14. Frick Co. v. Marshall, 86 Mo. 
A. 463. 
Stein, 49 Ala. 


514; Robinson v. Tipton, 31 Ala. 595. 

Cal.—Morison v. Weik, 19 Cal. A. 
LU39F1T249P 2869; 

Ga.—Davitte v. Southern R. Co., 
108 Ga. 665, 34 SE 327. Contra Cain 
v. Busby, 30 Ga. 714. 

Ill.—Bornstein v. Berliner, 170 Ill. 
Aero Lo. 

Ind.—Uhl v. Morehous, 137 Ind. 
445, 37 NE 366; Baltes Land, etce., 
ma v. Sutton, 32 Ind. A. 14, 69 NE 

Iowa.—Trimble v. Shaffer, 3 Greene 


233. 
* Kan.—Morris v. Blazer, 96 Kan. 
466, 152 P 767. 

Minn.—Johnson  yv. Carlin, 121 


Minn. 176, 179, 141 NW 4, AnnCas 
TITAC TT Ob Feit * Cy er. 

Tex.—Brittain v. Monsur, (Civ. A.) 
19> SiVveuols; International, (SU TE 
€o4 Ver Hallt 35 Tex. Civ. A. 545, 81 
SW 82. Contra Rogers v. Wallace, 
(Civ. A.) 28 SW 246. 

[a] Under Va. Code § 2741, the 
existence of a writing evidencing a 
sale of real estate may be proved by 
the best evidence, such as pleadings 
in a court of record and reference 
in the record to the contract as filed 
in court. Clinchfield Coal Corp. v. 
ere ae a 223 Fed. 743, 139° CCA 

{b] Fraudulent conveyances.—A 
party impeaching a sale for fraud 
may prove by parol that the vendor 
about the time of sale executed a 
conveyance to the same purchaser 
and another person, of other portions 
of his property, for which no con- 
sideration was paid; and to entitle 
him to do so, it is not necessary to 
prove notice to the purchaser to pro- 
duce the original. Lowry v. Pinson, 
18) SF CHLM324, 23 Amp 140; 

16. Anderson v. Daugherty, 169 
Ky. 308, 183 SW 545; White McNabb, 
140 Ky. 828, 181 SW 1021; McDonald 
v. Campbell, 2 Serg. & R. (Pa.) 473; 
Mayfield v. Southern R. Co., Caro- 
lina ivision, ‘85 S.-C. 165, 67 SE 
132. But compare Lowry v. Pinson, 
13 S. C. L. 324, 23 AmD 140 (set out 
infra note 15). 

{a] MTlustration.—A declaration 
by a person to the effect that he had 
sold and conveyed certain land and 
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the best evidence, and parol or other secondary evi- 
dence is excluded under the best evidence rule.1? 
But it is generally held that where the fact to be 
established is simply the existence of the tenancy 
as distinct from its terms, the best evidence rule 
does not apply, and, although there may be a lease 
or other written instrument defining the terms of 
the tenancy, the fact of the tenancy may be proved 
by parol without the necessity of producing the 
writing.18 It has also been held that, although the 
terms of the tenancy may be directly in issue, verbal 
statements of the landlord or tenant or acts amount- 
ing to admissions are competent evidence against 
the party who made them, although they may in- 
volve the contents of the lease, and that to such 
admissions the best evidence rule is not appli- 
cable.1® 

Where a written lease was not signed, although 
one was prepared, the writing is not the best evi- 
dence, but the term of the letting may be shown by 
parol.?° 


[§ 1256] 


had no claim to it means that he had 
conveyed it by writing, and cannot 


(b) Transfer or Assignment of Lease. 


EVIDENCE 


257, 161 P 641 [quot Cyc]. 
Mich.—Rayner v. 


[§§ 1255-1258 


On an issue whether a lease was transferred, the 
written transfer has been held to be the best evi- 
dence,?! but in an action for rent, parol evidence of 
an assignment of the lease has been held admis- 
sible,22 and parol evidence of possession and pay- 
ment of rent by one other than the original lessee 
has been received to show an assignment of the 
lease. 

[§ 1257] (5) Boundaries. Boundaries may be 
proved by the testimony of a witness who is ac- 
quainted with the lines, marks, and corners run and 
established by the surveyor, although he never saw 
the land surveyed, and it is not necessary to pro- 
duce any plat of survey or field note.*4 

[§ 1258] (6) Title to Personal Property. 
Where the title to personal property is in issue, 
and it appears that the title is evidenced by a bill 
of sale or other similar written instrument, it is 
generally held that the writing is the best evidence, 
and parol evidence is not admissible unless the in- 
strument is lost or its absence is otherwise satisfae- 
torily explained.?® There is, however, authority to 


Smith, 9 U. C. C. P 59. (3). Where 


Lee, upon the letting of premises to a 


therefore be given in evidence with- 
out proving that the writing is lost, 
destroyed, or otherwise inaccessible. 


McDonald v. Campbell, 2 Serg & R. 
(Pa.) 473. 

17. Ala.—Burks v. Bragg, 89 Ala. 
204, 7 S 156. 

Ind. —Rucker v. McNeely, 5 Blackf. 
123. 

Ton a wallace v. Wallace, 62 
Iowa 651, 17 NW 905. 

Mich.—Gilbert v. Kennedy, 22 


Mich. 5. 
Miss.—Weiler v. Monroe County, 
74 ariigs: 682, 21 S 969, 22 S 188. 
. H—Putnam v. Goodall, 31 Neve: 


ie. 

N. J.—Den v. Hamilton, 12 N. J. 
L. 109. 

Pa.—King v. Myers, 60 Pa. Super. 
345. 


ot iS. DD, 


Fowler, 5 


S. D.—Adams v. Scott, 
212, 157 NW 321. 

Tenn. —Littlejohn  v. 
Coldw. 284. 

Tex.—Dikes v. Miller, 24 Tex. 417; 
Grayson v. Peyton, (Civ. A.) 67 SW 


1074. 
Wash.—Cowie v. Ahrenstedt, 1 
1B: 


Wash. 416, 25 P 458. 

Eng.—Rex v. Merthyr Fidol, 

& Ad. 29, 20 ECL 384, 109 Reprint 
698; Rex v. Rawden, 8 B. & C. 708, 
15 ECL 348, 108 Reprint 1205; Doe 
v. Harvey, 8 Bing. 239, 21 ECL 523, 
131 Reprint 393. 

“Plaintiff was permitted to prove 
by her oral testimony that her hus- 
band held a life-lease of the farm, 
which was in writing. To this evi- 
dence defendant objected, on the 
ground that the lease itself was the 
best evidence, and parol proof of its 
contents was inadmissible. The ob- 
jection was well taken, and should 
have been sustained.’ Wallace v. 


wallace, 62 Iowa 651, 652, 17 NW 
905. 
[a] Qlustration.—Plaintiff in an 


action to subject to a mechanic’s 
lien property which defendant holds 
under a written lease cannot show 
defendant’s interest under the lease 
by parol evidence, the lease being 
the best evidence. Cowie v. Ahren- 
stedt, z Wash. 416, 25 P 458. 

18. S.—May v. Sheehy, 
Cas. No. 9,335, 4 Cranch C. C. 135. 

Ala.—Baker v. Lauderdale, 14 Ala. 


A. 224, 69 S 299. 
Del.—Doe v. Gray, 7 Del. 135. 
Ga.—Minnesota Lumber Co. vy. 


Hobbs, 122 Ga. 20, 49 SE 783:' Cen- 
tral R. Co. v. Whitehead, 74 Ga. 441, 
Iowa.—Blunck v. Chicago, CLC ons 
Co... 115 NW. 1013. 
Kan.—Dunlap v. Waters, 99 Kan. 


20 Mich. 
384. 


Minn.—Minnesota Debenture Co. v. 
Johnson, 96 Minn, 91, 104 NW 1149, 
107 NW 740. 

Nebr.—Consaul v. Sheldon, 35 Nebr. 
Eat Rs NW 1104, 

H.—Straw v. Jones, 9 N. H. 
fen 
1:2'IN.s Si 


N. J.—Den v. Hamilton, 
Oo 

N. Y.—Bogardus v. Trinity Church, 
4 Sandf. Ch. 633. 
ode C.—Thompson y. Matthews, 61 

Tex: 1  roward v. Britton, 71 Tex. 
286, 3 SW 73. 

Va.—Taylor v. Peck, 21 Gratt. (62 
Va.) 14, 

Eng.—Rex v. Rawden, 8 B. & C. 
708, 15 HCL 348, 108 Reprint 1205; 
Rex _v. Holy Trinity, 7 B. & C. 611, 
14 ECL 275, 108 Reprint 851. 

fa] MTllustration.—Parol declara- 
tions that the demandant in a writ 
of entry was in possession under a 
lease are admissible to show a claim 
of title in him, and the lease need 
not be produced or its absence ac- 
foun ted for. Straw v. Jones, 9 N. H. 


[b] Payment of rent is evidence 
of a tenancy and may be proved by 
parol or by rent receipts without 
producing the lease. May v. Sheehy, 
6 F. Cas. No. 9,335, 4 Cranch C. C. 
135; Den v. Gray, 7 Del. 135; Taylor 
v. Peck, 21 Gratt. (62 Va.) 11; Rex 
Vi. HOly sD rinityee ? wince ©. Glu), 4 
ECL 275, 108 Reprint 851. 

19.) Taylorigev.pebeck) 210 Gratt 
(62 Va.) 11; Howard v. Smith, 3 M. 
& G. 254, 42 ECL 139, 133 Reprint 


1138; Noye v. Reed, 1 M. & R. 63, 
17 ECL 645. 
20. Edwards v. Old Settlers’ 


Assoc., (Tex. Civ. A.) 166 SW 423; 
Doe v. Cartwright, 3 B. & Ald. 326, 
5 ECL 198, 106 Reprint 683; Valen- 
tine v. Smith. 9 U. G. GC. P. 59 

[a] MDilustrations—(1) Where a 
written lease was drawn and de- 
livered to the lessor, who promised 
to sign it, but did not do so, the 
writing was not the best evidence 
of the terms of a previous verbal 
lease, followed by delivery of pos- 
session, pavment of rent. and per- 
manent improvements. Edwards v. 
Old Settlers’ Assoc., (Tex. Civ. A.) 
166 SW 423. (2) Parol evidence is 
admissible to prove a demise by the 
landlord, although a memorandum 
had been drawn up between the land- 
lord and tenant as to the terms of 
the lease, but signed only by the 
tenant. which memorandum was not 
produced at the trial. Valentine v. 


| 


tenant a memorandum of agreement 
was drawn up. the terms of which 
were read over and assented to by 
him, and it was then agreed that he 
should, on a future day, bring a 
surcty and sign the agreement, 
neither of which he ever did, the 
memorandum was not an agreement, 
but a mere unaccepted proposal, and 
the terms of the letting might there- 
fore be proved by parol evidence. 
Doe v. Cartwright, 3 B. & Ald. 326, 
5 ECL 1938, 106 Reprint 683. 

21. Southern R. Co. v. Leard, 146 
Ala. 349, 39 S 449. 

22. Hotel Marion Co. v. Waters, 
77 Or. 426, 150 P 865. 

23. May v. Sheehy, 16 F. Cas. No. 
9,335, 4. Cranch C. C. 135, 


ar Weaver v. Robinett, 17 Mo. 
woo Ala.—Street vy. Nelson, 67 Ala. 
gAtk—Stone v. Waggoner, 8 Ark. 
Conn.—Morgan v. Thames Bank, 14 
Conn, 99. 
‘Fla.—Malsby v. Gamble, 61 Fla. 


310, 327, 54S 766. 
Ga.— Epping v. Mockler, 55 Ga. 376; 
Peacock: vy. Savannah Woodenware 


Co., 18 Ga, A. 127, 88 SE 906; Jones 
Vv. ‘Newberry, 16 Ga, A. 424,°85 SE 
akY —Mullins vy. Bullock, 12 KyL 

La.—Lucile v. Toustin, 5 Mart. 
s Afiss Baldwin v. McKay, 41 Miss. 


Mo.—Shultis v. Rice, 114 Mo. A. 
274, 89 SW 357. 

N. J.—In re McCraven, 87 N. J. 
Eq. 28, 99 A 619. 

N. C.—Graham v. Hamilton, 25 
NageCig 88h 

Oh.—Straus v. Payne, 1 Oh. Dec. 
(Reprint) 61, 1 WestLJ 410. 
ry C.—Foster v. Cherry, 11S. C. L. 


Ont.—Caldwell v. Green, 8 U. C. 
QweB a2. 

{a] Where writing relied on— 
Although possession of personalty 
is prima facie evidence of title, yet 
if one “insisted on going further, by 
proving title by written conveyance, 
such writing should have been proved 
according to the established prin- 
ciples of evidence, which required its 
production, or else the proof of its 
loss or destruction, in order to let in 
secondary evidence of its contents.” 
Patterson v. Kicker, 72 Ala. 406, 408. 

[b] A party refusing to produce 
a written contract under which he 
claims personal property cannot in- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the effect that title to personalty can be shown by 
parol,’* even though there is a writing, not pro- 
duced, evidencing the same fact,27 at least where the 
title is not a matter of record,?8 or where the wit- 
ness bases his statement upon his own knowledge, 
and the written evidence consists merely of entries 
made by him from such knowledge.?® So also, where 
the title to personal property is not directly in is- 
sue and is only collaterally involved, or it is neces- 
sary for a party to make only a prima facie showing 
of ownership, the best evidence rule is not ap- 
plicable and the title or prima facie right of owner- 
ship may be proved by parol evidence,*° even though 
the bill of sale, or other instrument transferring 
title, is required by statute to be recorded.*+ 

[§ 1259] (7) Sales and Mortgages of Personal 
Property—(a) In General. Where a sale of per- 
sonal’ property is in issue and the transfer is evi- 
denced by a bill of sale or similar written instru- 
ment, this instrument as a general rule constitutes 
the best evidence of the terms of the transaction 
and parol evidence is not admissible to prove mat- 
ters contained in the writing unless the instrument 
itself is lost or its absence is otherwise satisfacto- 
rily explained.2?, The same rule applies to a mort- 
gage of personal property,** although where the mat- 
ter to be proved is the mere identity of the property 


troduce parol evidence of ownership. |] knowledge, 
Mullins v, Bullock, 12 KyL 95, 

26. Ill—wWilliams v. Jarrot, 6 
Tk 120. 

Nebr.—Knights y. State, 58 Nebr. 
225, 78 NW 508, 76 AmSR. 78. 

N. M.—Gale v. Salas, 11 N. M. 211, 
66.P 520. 

Pa.—Gallagher vy. London Assur. 
Gorp:, 149 “Pa, 25,1244 195; Conrad 
v, Farrow, 5 Watts 536, 538. (Ci 

iv. 


and 


36 S 173. 
SW_ 1083. 


EVIDENCE 


it cannot be pre- 
tended that the ownership could only | Co., 
be proved by the books’), 
30. U. S.—Spiers v. Willison, 4 
Cranch 398, 2 L. ed. 659. 
Ala.—Patterson y. Kicker, 72 Ala. 
406; Street v. Nelson, 67 Ala. 504. 
Fla.—Leon v. Kerrison, 47 Fla. 178, 


Tex.—Oaks'v. West, 
Wis.—Sleep vy. Heymann, 57 Wis. 
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mortgaged, parol evidence is admissible.%4 

Writing executed subsequent to sale. Where 2 
parol sale of chattels is perfected by delivery, and 
thereafter a bill of sale is exeeuted and delivered, 
the sale may be proved by parol evidence without 
the production of the writing.*5 

[§ 1260] (b) Fact and Time of Sale or Mort- 
gage as Distinguished from Terms. A distinction 
has been made between proving the mere fact of the 
sale or its date and showing the terms of the trans- 
action, it being held that where a writing is not es- 
sential to the passing of title, parol evidence is ad- 
missible to establish the tact of the sale and like- 
wise the time when it was made, notwithstanding 
that the terms of the sale have been reduced to 
writing, although where it is sought to ascertain the 
terms of the sale the document containing them econ- 
stitutes the best evidence.°® So also the mere exist- 
ence of a chattel mortgage, where the fact is col- 
lateral to the issue, may be proved by parol.*? But 
this distinction has not always been observed and 
the best evidence rule has been applied, not only 
in proving the terms of the sale, but also in prov- 
ing the fact that the sale was made.*§ 

[§ 1261] (c) Fact of Delivery. The fact of de- 
livery of goods pursuant to a written order or con- 
tract of sale, may be shown by parol,®® as may also 


Wash.—Bayley v. National 
90 Wash. 664, 156 P 867. 

Wis.—Plano Mfg. Co. vy. Bergmann, 
102 Wis. 21, 78 NW 157. 

Ont.—Page v. Proctor, 5 Ont. 238. 

{a] This rule has been applied: 
(1) To a sale of bank stock under 
execution. Morgan y. Thames Bank, 
14 Conn. 99. (2) Although the law 
did not require a writing. Lucile 
v. Toustin, 5 Mart. (La.) 611. 

[b] A sale of a ship or steamboat, 


Pole 


(Civ. A.) 64 


Tex.—Marrett y. Herrington, 
Ase l45” SIW) 254; 

Wash.—United Iron Works v. Hur- 
ley Mason Co., 71 Wash. 275, 128 P 
209. 

W. \Va.—Dixon-Pocahontas 
Co. vy. Myers Grain Co., 71 W. Va. 
715, 77 SE 362, AnnCas1914C 115. 

“The general rule of the common 
law is, that parol evidence is admis- 
sible to prove the sale, delivery and 
ownership of personalty. Exceptions 
to it, introduced by statute, such as 
the registering of ships, recording 
bills of sale under the statute of 
frauds, and the like, grow out of the 
policy of the law, in relation to 
particular kinds of personalty, etc.” 
Williams v. Jarrott, 6 Ill. 120, 129. 

“His [defendant’s] confession, too, 
that the property in dispute belongs 
to the plaintiff ought to have been 
received as evidence of a title inde- 
pendent of the bill of sale.” Conrad 
v. Farrow, supra. 

[a] The rule has been applied to 
admit parol evidence of ownership 
of: (1) Animals. Gale v. Salas, 11 
INV ody GO 205% 62) Al oustore 
building not shown to be real es- 


tate. Knights v. State, 58 Nebr. 225, 
78 NW 508, 76 AmSR 78. 
27. Dixon-Pocahontas Fuel Co. v. 


Mvers Grain Co., 71 W. Va. 715, 77 
SE 362, AnnCas1914C 115. 

28. United Iron Works v. Hurley 
Mason Co., 71 Wash. 275, 128 P 209. 

29. Wilson y. Atlanta, etc., Airline 
He Goag 1 bsiscnoe- Doin olds Chey wits 
ness did not say, either expressly or 
by implication, that he derived his 
knowledge as to the ownership of the 
cotton from his book entries. but, 
on the contrary, testified positively 
that the plaintiffs were joint owners; 
and it was only in reply to a ques- 
tion of defendant’s counsel that he 
stated that this fact, which he had 
previously testified to as within his 
own knowledge, likewise appeared 
upon his books. He nowhere refers 
to the books as the source of his 


495, 16 NW 17. 

[a] To show the nature of the 
possession that accompanied a deed 
of gift of a slave, parol evidence 
of the existence of the deed was 
held admissible, Spiers v. Willison, 
saannenen CG. tSiy  BSSHeioy “Las eat 

81. Carpenter v. Gruendler Mach. 
Co., (Mo, A.) 141 SW 1147 (owner- 
ship of vessel). 

32. Ala.—Street v. Nelson, 67 Ala. 
Bog Yarbrough v. Hudson, 19 Ala. 
65 


opatk—Stone v. Waggoner, 8 Ark. 


Conn.—Morgan ve Thames Bank, 
14 Conn. 99. 


Fla.—Malsby v. Gamble, 61 Fla. 
310, 327, 54 S 766. 
Ga.—McHan v. Malsby, 130 Ga. 


756, 61 SE 731; Epping v. Mockler, 
55 Ga. 376; Raines v. Perryman, 29 
Ga. 529. 

Iowa.—Fischer v. Johnson, 106 
Towa 181, 76 NW 658; Brady v. Flick- 
inger, 69 Towa 167, 28 NW 492. 

Kan.—Barnett v, Williams, 7 Kan. 
339; 

Ky.—Nancy v. Snell, 6 Dana 148. 

La.—Clark v. Slidell, 5 Rob. 330. 

Me.—Morton v. White, 16 Me. 53. 

Md.—Troxall v. Applegarth, 24 
Md. 163. 

Mich.—Hood v. Olin, 80 Mich. 296, 
45 NW 341; Hatch v. Fowler, 28 
Mich. 205. 

Mo.—Hill vy. Sheridan, 128 Mo. A. 
415, 107 SW 426. 

N. Y.—Dunn y. Hewitt, 2 Den. 637. 

Oh.—Straus v. Payne, 1 Oh. Dec. 
(Reprint) 61, 1 WestLJ 410. 

Or.—Price v. Wolfer, 33 Or. 15, 52 
Piao. 

S. C—Foster v. Cherry, 11 S. C. L. 
367. 

Tex.—Ricketson v. Best, (Civ. A.) 
134 SW 353; Seaborn vy. State, (Cr.) 
90 SW 649. ; 

Vt.—Peaslee v. Staniford, 1 D. 
Chipm, 170. 


where the federal statute requires 
registry and a bill of sale in order 
to entitle the owner to immunities 
and privileges denied other vessels; 
is especially subject to the rule 
stated in the text. Epping v. Moeck- 
ler,, 55 Ga. 376. 5 

33. Hutto v. Garner, 7 Ala. A. 
412, 61 S 477; Thomson v, Rehkopf, 
70 Ill. A. 169; Citizens’ Bank v. Rhu- 
tasel, 67 Iowa 316, 25 NW 261. 

34. Citizens’ Bank v. Rhutasel, 67 
Iowa 316, 25 NW 261. 

35. Sanders vy. Stokes, 30 Ala. 432, 
See also Conrad v. Marcotte, 23 Minn. 
55 (assignment). 

{a] The credibility or weight of 
the parol evidence may be affected 
by failure to produce the bill of 


oe Sanders v. Stokes, 30 Ala. 
432. 
36. Ala.—Gambill v. Fox Type- 


writer Co., 190 Ala. 36, 66 S 655. 
Ga.—Hirsh y. Beverly, 125 Ga. 657, 

Same 678; Thompson v. Mapp, 6 Ga. 
Mich.—Sirrine v. Briggs, 31 Mich. 

443; Hatch v. Fowler, 28 Mich. 205. 
N. C.—Hollingsworth v. Smith, 49 

INALC 2708 

ee mee ee v. Sharron, 6 Yerg. 
Tex.—Kolp v. Brazer, (Civ. A.) 161 

SW 899; Missouria Glass Co. vy. Rob- 


erts, (Civ. A.) 137 SW 433. 
Bow lena Osen v. Sherman, 27 Wis. 
[al] Confirmation of sales by an 


agent claiming commissions may he 
shown by parol. Kolp v. Brazer, 
(Tex. Civ. A.) 161 SW 899. 

87. Foxworth v. Brown, 120 Ala. 
59, 24 S 1; Sleep v. Heyman, 57 Wis. 
495, 16 NW 17. 

38. Stone v. Waggoner, 8 Ark, 204; 
Nancy v. Snell, 6 Dana (Ky.) 148; 
Clark v. Slidell, 5 Rob. (La.) 330; 
Lucile v. Toustin, 5 Mart. (la.) 611. 

39. ee ‘vy. Hills, »€6' Ind. 474; 
Ricketson y. Best, (Tex. Civ. A.) 134 
SW 353. 


998 [22C.J.] 


the quality and kind of goods delivered.*° 

(d) Requisites of Writing. In order 
to exclude parol evidence of a sale on the ground 
that there is written evidence thereof, it must ap- 
pear that the writing contains at least the material 


{§ 1262] 


terms of the transaction.*! 
[§ 1263] 


is satisfactorily explained.** 


ky 1264] (9) Agency. Where 


40. Lee v. Hills, 66 Ind. 474. 

41. Mullen v. Kavanagh, 101 Mass. 
351; Olmstead v. Mansir, 10 Allen 
(Mass.) 424; Blood v.- Harrington, 
8.Pick. (Mass.) 552; Brown v. Fitz, 
18 N. H. 283; Chase v. Evarts, 19 
NYS 987; Waring v. Mason, 18 Wend. 
(N. Y.) 425; Hodges v. Tarrant, 31 
S. C. 608, 9 SE 1038. 

42. Williams v. Dewitt, 12 Ind. 
309; Bullock v. Koon, 9 Cow. (N. Y.) 
30 


{al The rule applies to a submis- 
sion by bonds entered into by the 


parties. Bullock vy. Koon, 9 Cow. 
(Ni? Y.) 30. ; 
[b] Writing not required by law. 


—Although the law does not require 
that matters submitted to arbitration 
be reduced to writing, yet when these 
are put in writing by the parties the 
writing is the best evidence thereof, 
and parol evidence is secondary. 
Williams v. Dewitt, 12 Ind. 309. 

48. Scarborough v. Reynolds, 12 
Ala. 252; Burke v. Voyles, 5 Blackf. 
(ind.) 190; Caledonia Ins. Co. v. 
Traub, 88 Md. 524, 35 A 13. 

[a] Showing as to written evi- 
dence.—Where a witness states that, 
according to his best recollection, 
written evidence of an award exists, 
it is sufficient, in the absence of op- 
posing proof, to exclude parol testi- 
mony of the award. Scarborough v. 
Reynolds, 12 Ala. 252. 

[b] Where settlement is based 
upon written arbitration evidence 
cannot be given of the terms of the 


settlement, without producing the 
award. Smith v. McGehee, 14 Ala. 
404. 

44. See supra notes 42, 43. 

45.. Brown v. Brown, 49 N. C. 123; 
Scott v. Baker, 37 Pa. 330. 


46. U. S—uwU. S. v. Boyd, 5 How. 
29, 12. L. ed. 36; Nicoll v. American 
Ins. Co., 18 F. Cas. No. 10,259, 3 
Woodb. & M. 529. 

Ala.—Newby v. New England 
Mortg. Security Co., 110 Ala. 663, 17 
S 940; Elliott v. Stocks, 67 Ala. 
336; Planters’, etc., Bank v. Willis, 
5 Ala. 776; May v. May, 1 Port, 229. 

Ark.—Pratt v. Meyer, 75 Ark. 206, 
87 SW 123; McNeill v. Arnold, 17 
Ark. 154. 

‘Ga.—-Claflin v. Continental Jersey 
Works, 85 Ga. 27, 11 SE 721; Neal 
v. Patten, 40 Ga. 363. 

Tll— Rawson v, Curtis, 19 Ill, 456. 

Ind.—Hotchkiss y. Dailey, 2 Ind. 
117; Richardson y. St. Joseph Iron 
Co., 5 Blackf. 146, 33 AmD 460. 

Iowa.—Lee v. Agricultural Ins. Co., 
79 Iowa 379, 44 NW 683. 

Md.—Rusk vy. Sowerwine, 3 Harr. 
&i Je 97. 

Mass.—Kennebeck 
Call, 1 Mass. 483. 

Mich.—Chandler y. Clark, 151 Mich. 
159, 115 NW 65. 

Nebr.—Spurck vy. Lincoln, ete. R. 
Co., 14: Nebr: 293, 15 NW 701. 

Nev.—Schlitz Brewing Co. v. Grim- 
mon, 28 Nev. 235, 81 P 43. 

N. H.—Putnam v. Goodall, 31 
N. H. 419; Downer v. Button, 26 N. H. 


Purchase v. 


(8) Arbitration and Award. The best 
evidence of the contents of a written submission to 
arbitration,*? or a written award ** is the writing 
itself, and parol evidence of the contents thereof 
is not admissible unless the absence of the writing 
But parol evidence is 
not only admissible but necessary to show the mat- 
ters which were acted upon by the arbitrators and 
considered by them in making up the award.*® 


EVIDENCE 


authority must 


rule, of course, 
is admissible.®° 
appointed by a 


it appears that 


338. 

N. J.—Emery v. King, 64 N. J. L. 
529, 45 A 915. 

N. Y¥.—Langbein vy. 25 
Misc. 757, 54 NYS 1465. 

N. D.—Grant County State Bank v. 
Northwestern Land Co., 28 N. D. 479, 
150 NW 736; Plano Mfg. Co. v. Root, 
3 N. D. 165, 54 NW 924. 

Okl.—Ford Motor Co. y. Livesay, 
160 P 901. 

Or.—Wicktorwitz v. Farmers’ Ins. 
Cex 34 Ork SES 51h PATS: 

Pa.—London Sav-:s Fund Soc. v. 
Hagerstown Say. Bank, 36 Pa. 498, 
78 AmD 390; Beale v. Com., 11 Serg. 
& R. 299; Vanhorn vy. Frick, 3 Serg. 


Tongue, 


& R. 278; McKinney vy. Leacock, 1 
Serg. & R.. 27. 
S.. C.—Charles v. Jacobs, 6 S. C. 


69 ‘Richardson vy. Provost, 35 S. Cc. L. 
4 


Tex.—Tinsley v. Penniman, 83 Tex. 
54, 18 SW 718; Reese v. Medlock, 27 
Tex. 120, 84 AmD 611; White Sewing 
Mach. Co. v. Sneed, (Civ. A.) 174 SW 
950; Continental Fire Assoc. vy. Bear- 
den, 29 Tex. Civ. A. 569, 69 SW 982; 
Cason v. Laney, (Civ. A.) 27 SW 420. 

Vt.—Walsh y. Pierce, 12 Vt. 130. 

Va—Rucker vy. Lowther, 6 Leigh. 
(33 Va.) 259. 

Wash.—Corbet -vy. Waller, 27 Wash. 
242, 67 P 567. 

_ [a] This rule has been applied 
in the case of: (1) A government 


agent. U.S. v. Boyd, 5 How. (U, 8S.) 
29, 12 L. ed. 36. (2) An insurance 
agent. Benninghoff v. Watertown 


Agricultural Ins. Co., 93°N..Y. 495; 
Wicktorwitz v. Farmers’ Ins. Co., 31 
Or, 569, 51 P 75. (8) A state agent 
of a foreign corporation. Newby v. 
New England Mortg. Security Co., 
110 Ala. 668, 17 S 940. 

[b] A written memorandum of in- 
structions to an agent is within the 
rule stated in the text. Minnesota 
Linseed Oil Co. v. Montague, 59 Iowa 
448, 13 NW 438. 

[c] An order entered on the books 
of a corporation is within the rule 
of the text where it is sought to 
prove by such order that a person is 
an agent of the corporation. Mont- 
gomery R. Co. v. Hurst; 9 Ala. 518. 
But compare Concord vy. Concord 
Bank, 16 N. H. 26 (the records of a 
bank are not the only competent evi- 
dence of the appointment and au- 
thority of its cashier, but these may 
be shown by parol evidence). 

[d] Powers of partners.—Parol 
evidence is not admissible to prove 
that one partner had authority under 
seal to bind his copartner, unless the 
written authority is shown to have 
been lost or destroyed or otherwise 
beyond the power and control of the 
party desiring to prove it. Turbe- 
ville v. Ryan, 1 Humphr. (Tenn.) 113, 
34 AmD 622. 

{e] Duration of agency.—Parol 
evidence is not admissible to show 
that the parties to a written con- 
tract of agency, which is silent re- 
garding the duration of the agency, 
intended it to last a certain length 


¥ 
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the appointment of an agent or an attorney in fact 
was made in writing, the best evidence rule ap- 
plies to exclude parol evidence of the agent’s or 
attorney’s appointment or powers, or of other mat- 
ters contained in the writing unless the absence of 
the writing is explained.*® 
where the law expressly requires that the agent’s 


This is obviously true 


be evidenced by a writing,*” as in 


cases of authority to sell real estate *5 or to execute 
an instrument. under seal.*® 
ity of the attorney or agent is not required by law 
to be in writing, and where it does not appear that 
written evidence thereof exists, the best evidence 


But where the author- 


does not apply and parol evidence 
So also, although the agent was 
written power of attorney or other 


of time. Davis v. Fidelity F. Ins. 
Co., 208 Ill. 375, 70 NE 359, 5 

47. See cases infra notes 48, 49. 

48. Somers v Wescoat, 66 N. J. L. 
551, 49 A 462; Rucker v. Lowther, 
6 Leigh (33. Va.) 259. 

fa] In Louisiana parol evidence 
is inadmissible to prove an agent’s 
authority t9 sell buildings, and other 
constructions attached to the soil 
which are immovables by their na- 
ture, under Civ. Code art 464. Keary 
v. Ducote, 23 La. Ann. 196. 


49. Elliott v. Stocks, 67 Ala. 336. 
50. JIowa.—Powesheik County vy. 
Ross, 9 Iowa 511. 


Kan.—Kansas L. & T. Co. v. Love, 
45 Kan, 1127, «25: P 191, 

Nev.—Schlitz Brewing Co. v. Grim- 
mon, 28 Nev. 235, P 43. : 
ani H.—Kent y. Tyson, 20 N. H. 
121, 

. N. Y.—Bank of North America v. 
Embury, 33° Barb. 323, 21 HowPr 


14. 

S. C.—Kean v. Landrum, 72 Cs 
556, 560, 52 SE 421. 

Tex.—Waco Mill, ete., Co. vy. Allis- 
Chalmers Co., 49 Tex. Civ. A. 426, 
109 SW 224, 

Vt.—Curtis v. Ingham, 2 Vt. 287. 

Wash.—Lough y. Davis, 35 Wash, 
449) .77 RP 732. 

“It is competent to prove by parol 
an agent’s authority to make a. con- 
tract to buy land for his principal.” 
Kean v. Landrum, supra. 

[a] County agent for sale of 
liquors.—“It was objected by de- 
fendants on the trial, that the evi- 
dence of the appointment of the de- 
fendant Ross, as agent for the county 
for the sale. of intoxicating liquors, 
should have been by the record en- 
try of his appointment by the county 
judge. This would undoubtedly have 
been the highest and best evidence 
of his appointment; but as it was 
shown by the testimony of the 
county judge that no record entry 
of the appointment of Ross as county 
agent was made, it was sufficient to 
show his appointment by parol tes- 
timony; that he gave the bond re- 
quired, and acted in that capacity.” 
Powesheik County v. Stanley, 9 Iowa 
511, "515. 

[b] Existence of writing not 
shown.—‘‘As to the agency of Pea- 
body, it was not necessary that it 
should be proved by deed. It appears 
that after he had introduced parol 
evidence of such agency, the counsel 
for the plaintiff offered to produce 
a copy from the registry, by which 
it would appear that Peabody was 
appointed their agent in writing. 
This testimony being objected to by 
the defendants, was waived by the 
plaintiff. This being the posture of 
the case, there is no evidence what- 
ever of the mode of appointment. 
Tt appeared that Peabody had acted 
for some time both before and after 
the acceptance, as the agent of the 
company, and that orders drawn by 
him as such, had been accepted and 
paid by their treasurer. The general 


8. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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writing, the fact of agency may be proved by parol 
where it is collateral to the issue,®1 or where, as to 
the particular matter in controversy, the agency 
was constituted independently of the power of at- 
torney,°* as where the agent had both written and 
oral authority, and it does not appear that he acted 
under the written authority.°* Parol evidence may 
be admitted to interpret the powers conferred in 
writing,®* or to show a further special agency to do 
a particular act,°> or a subsequent enlargement °° or 
modification ** of the original authority. Likewise, 
where the admissions of a party as to matters con- 
tained in a writing dispense with the production of 
the writing,>* it has been held that the principal’s 
admissions of the agency may be proved by parol 
without the necessity of producing the written au- 
thority of the agent.5® In an action between 
the principal and a third person who is a 
stranger to the instrument, the third person 
may establish by parol the fact of the 
agency.®° / 

[§ 1265] (10) Partnership. If a partnership 
agreement exists in the form of written articles of 
copartnership, and it is sought to prove the terms 
of the agreement or other matters contained in the 


agency of Peabody was well known 
and acknowledged. The objection is 


EVIDENCE 


216, 14 SCt 8387, 38 L. ed. 694 [aff 
40 Fed. 408]; Frink v. Roe, 70 Cal. 
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instrument, the instrument is the best or primary 
evidence and the best evidence rule applies.*! But 
in actions between partners and third persons, where 
it is sought to prove not the terms of the agree- 
ment, but merely the existence of partnership,®? or 
where the terms of the partnership are not in issue 
but are only collaterally involved,** the best evi- 
dence rule does not apply, and in the former ease 
the existence of the partnership, and in the latter its 
terms and provisions, may be proved by parol evi- 
dence without the necessity of producing the writ- 
ten articles or explaining their absence. On the 


‘other hand it seems that as between the partners 


themselves the articles of copartnership constitute 
the best evidence even of the fact of partnership.®* 

[§ 1266] (11) Corporate Existence. The ar- 
ticles of incorporation are the best evidence of their 
contents,°> and it has been frequently considered 
that the best evidence of the organization and exist- 
ence of a corporation is furnished by the articles of 
incorporation or the other records of organiza- 
tion.°6 There is, however, authority for the view 
that corporate existence may be shown by other evi- 
dence,®* and parol evidence has been held admissible 
to prove the establishment and existence of a cor- 


Pick. 310. 
Mo.—Price vy. Hunt, 59 Mo, 258. 


not one of a character to be favored; 
and if the defendants would insist 
upon the strict proof, for which they 


contend it should have been made to. 


appear, by affirmative evidence in 
the case, that their agent was ap- 
pointed in writing.’ Bryér v. Wes- 
ton. 16 Me. 261, 263. 

{c] Power of attorney not neces- 
sarily in writing.—‘‘The testimony in 
this case does not sufficiently show 
that there was any writing. The 
plaintiff said that he had given his 
wife the power of attorney; saying 
nething whether in writing or not. 
It is true, the expression ‘power of 
attorney’ is most aptly used when 
a written power is intended. But 
the plaintiff might not so have in- 
tended it; and there might be no 
written power; and it would be 
wrong to deprive the defendant of 
his legal and proper’ testimony, 
merely upon a vague conjecture that 
there was a writing; and even that 
resulting from the sayings of the 


plaintiff.” Curtis v. Ingham, 2 Vt. 
287, 289. 
[d] Power of attorney rejected 


for want of proof.—Where, for want 
of proof of its due execution, a writ- 
ten power of attorney is excluded at 
the trial, parol evidence of the agency 
to prove that for which it was of- 
fered is inadmissible. Hovey  v. 
Deane, 13 Me. 31. F 

[e] Acceptance or Yratification of 
agent’s acts.—Upon an objection to 
the statement of a witness that he 
was authorized by an express com- 
pany to do certain acts, it was held 
that if the company had accepted his 
acts it made no difference whether 
he had or had not original authority, 
or whether it was verbal or written, 
and, as the court could not know 
judicially that his acts were not 
adopted by the company, the_ evi- 
dence was admissible. Edwards v. 
Chandler, 14 Mich. 471, 90 AmD 249. 

51. Reynolds v. Collins, 78 Ala. 
94: Kaskaskia Bridge Co, v. Shannon, 
6 Ill. 15: Columbia Delaware Bridge 
Co, v. Geisse. 38 N. J. L..39 [aff 38 
580]; Fauleon v. Johnston, 
264, 9 SE 394, 11 AmSR 


52. Cross v. Feehan, 110 Towa 163, 
81 NW 235; Caldwell v. Wentworth, 
16 N. H. 318. ; 

53. Bank of North America V. 
Embury, 33 Barb. (N. Y.) 323, 21 
HowPr 


44. 
54, Runkle v. Burnham, 153 U. 8S. 


296, 11 P 820; Baker v. Baird, 79 Mich. 
255, 44 NW 604; Muir v. Westcott, 
34 Wash. 463, 75 P 1107. 

[a] The subject matter and gen- 
eral intention of the maker must first 
be shown by the writing, without 
the aid of extrinsic evidence, and 
then such evidence may -be received 
to ascertain the particular subject in 
view at the time the writing was 
made, whenever its terms are equivo- 
cal or applicable indifferently to 
more than one subject. Gee v, Bol- 
ton, 17 Wis. 604. 


sabe Williams y. Cochran, 41 S. C. 
. 45, 
56. Hartford F. Ins. Co. v. Wil- 


GOs Oe LE 8 0, 

[a] Subsequent oral authority.— 
Where an agent was authorized in 
writing to sell, or procure a pur- 
chaser for, land at sixteen hundred 
dollars, and execute a contract for 
such sale, it might be shown that 
he was afterward orally authorized 
to accept six hundred dollars in cash 
and the balance on time secured by 
a raortgage. Magill v. Stoddard, 70 
Wis. 75, 35 NW 346, 

57. Dayton y. Nell, 43 Minn. 246, 
45 NW: 231. 

58. See infra § 1301. 

59. Curtis v. Ingham, 2 Vt. 287. 

60. Kaskaskia Bridge Co. v. Shan- 
non, 6 Ill. 15 [cit 2 Phillips Ev. pp 
5402) 556, ool: 

61. Cal.—Hazard v. 
ATT Calee295) 170 26a. 

Md.—Trump vy. Baltzell, 3 Md. 295. 

Mich.—Smith v. Walker, 57 Mich. 
456, 22 NW 267, 24 NW 830, 26 NW 
783. 

Miss.—Bonnatfe vy. Fenner, 
& M. 212, 45 AmD 278. 

Mo.—Mackie-Clemens Fuel Co. v. 
Brady, (A.) 208 SW 151. 

N. H.—Field v, Tenney, 47 N. H. 
518. 


Vt.—Hastings v. Hopkinson, 28 Vt. 
108. 

fa] Construction of contract.— 
This rule applies where the question 
involves the construction of the con- 
tract of partnership. Trump y. Balt- 


Rosenberg, 


6 Sm. 


zell, 3 Md. 295; Price v. Hunt, 59 
Mo. 258. 

62. Ala—Griffin v. Stoddard, 12 
Ala. 783. 


Tll.— Kaskaskia Bridge Co. v. Shan- 
non, 6 Ill. 15. 

La.—Ingraham y. White, 2 La. 294; 
Doane v. Farrow, 10 Mart. 74. 


Me.—-Bryer v. Weston, 16 Me. 261.] 
Mass.—Trowbridge v. Cushman, 24 


min H.—Field vy. Tenney, 47 N. H. 
Pa.—Edwards v. Tracy, 62 Pa. 374; 

Widdifield vy. Widdifield, 2 Binn. 245; 

Tussey v. Behmer, 9 LancBar 45. 

Vt.—Cutler v. Thomas, 25 Vt. 73. 

Hng.—Alderson y. Clay, 1 Stark. 
405, 2 ECL 157. 

{a] A contrary view has, however, 
received some support. Wilson v. 
Cotman} {29 eRe Casem Non. liao 
Cranch C. C. 408 (parol evidence of 
printed cards bearing the names of 
defendants is not admissible to prove 
the fact of partnership). Bonnaffe v. 
Fenner, 6 Sm. & M. (Miss.) 212, 217, 
45 AmD 278 (“Yet when parties, who 
are themselves partners, seek to es- 
tablish the existence of the copart- 
nership, they should be required to 
bring forward the letters, and not 
allowed to prove it aliunde, without 
first showing a legal excuse for the 
nonproduction of the letters’’). 

63. Brem v. Allison, 68 N. C. 412. 
Doane vy. Farrow, 10 Mart. 
74; Cutler v. Thomas, 25. Vt. 


Miller v. Wild Cat Gravel 
Road. Co., 52. Ind. 51;) Saltsman v. 
Shults, 14 Hun (N. Y.) 256. 

66. Warner v. Daniels, 29 F. Cas. 
No. 17,181, 1 Woodb. & M. 90; Peo. 
v. Fryer, 266 Ill. 216, 107 NE 134; 
Jones v. Hopkins, 32 Iowa 503; Hud- 
son v. Carman, 41 Me. 84. 

[a] Acceptance of charter.—The 
records of the corporation have been 
held to be the best evidence to prove 
the acceptance of the charter by the 
corporators. Hudson v. Carman, 41 
Me. 84; Coffin v. Collins, 17 Me. 440. 

67. Iowa City First Nat. Bank v. 
Walker, 27 Ida. 199, 148 P 46; Dick 
v. State, 107 Md. 11, 68 A 286, 576; 
State v. Decker, 217 Mo. 315, 116 SW 
1096; Manchester Bank y. Allen, 11 
Vt. 302, 306. 

“It is not considered in this state 
that a corporation plaintiff is obliged 
to produce their charter in evidence 
on trial of the general issue. The 
defendant may deny the existence of 
a corporation by a= special plea, 
either in abatement, or bar. The plea 
in bar in this case was traversed, 
and it was necessary for the plain- 
tiffs to prove their existence as a 
corporation. The plea of the general 
issue admitted nothing which should 
be proved under the other plea. The 
question is, whether the evidence 
was sufficient for that purpose, and it 
is sufficient to say that the question 
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poration de facto without accounting for the ab- 
sence. of the corporate records.®* It has also been 
held that while ordinarily the business which a cor- 
poration was chartered to conduct must be stated 
in its charter, the purpose of its organization may 
be shown independent of the charter recitals.®° 
Where the date of filing is no part of the articles of 
incorporation such date may be proved by parol.’° 
[§ 1267] (12) Birth, Marriage,. and Death.” 
Where the fact or date of a birth or death is in is- 
sue, the best evidence rule is said to require that 
the usual documentary or record evidence of these 
facts be produced, and that its absence must be 
explained before parol evidence is admissible,’ and 
the same rule has been said to apply to proof of 
marriage, the registry being considered the best evi- 
dence.** However, this rule would seem to apply 
only where the writing is the more satisfactory 
proof and not where the witness has a distinct and 
independent recollection of the facts to which he 
testifies,“* and the mere fact that the law requires a 
record of marriages to be kept does not make the 


was settled in the case of Searsburgh 
Turnp. Co. v. Cutler, 6 Vt. 315. The 


Co., 
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141 La. 120, 74 S 717; Hubee’s 
Succ., 20 La. Ann. 97; Sy Joc Lieng 


[§§ 1266-1267 


record higher evidence than the direct testimony of 
witnesses, and such evidence is admissible without 
producing the record or. accounting for its absence; 
the object of the record being to facilitate and pre- 
serve the evidence and not to limit or narrow the 
mode of proof.7® It has also been held that in civil 
actions the production of record evidence of the 
marriage is unnecessary, parol evidence being ad- 
missible.*® Where it does not appear that there 1s 
a legally authorized public register, or record of 
births, marriages, or deaths, in existence, the exist- 
ence of such a record will not be presumed but must 
be positively proved,’7 and these facts and their 
dates may be proved by parol evidence, provided it 
does not appear that there is higher evidence ob- 
tainable.** Under such circumstances heirship may 
be proved by parol evidence, such as reputation and 
other corroborating facts,7® and on an issue of in- 
fancy, parol evidence is admissible to prove the date 
of birth and the consequent fact of infancy, unless 
it be shown that there is accessible record or other 
competent documentary evidence thereof.*° Al- 


clerk and the person solemnizing the 
rites, if evidence of anything. They 


establishment of corporations, or the 
authority to individuals to act as 
such, and the powers and privileges 
incident thereto, are granted by act 
of the legislature. The grants are 
usually prospective, and the associa- 
tion to be thereafter formed. To 
prove the grant, it is generally nec- 
essary to produce the charter or act 
of the legislature, or_a copy thereof. 
But this is dispensed with in some 
cases. The existence is some times 
presumed from the acts of the par- 
ties, as the party is not at liberty 
to deny the existence of a corpora- 
tion when he has dealt with them as 
such, as the latter act presupposes 
their existence. The acceptance and 
organization are matter of fact which 
may be proved like other facts. 
They are not required to keep any 
records, and although their proceed- 
ings may be recorded by their offi- 
cers, yet such records are not the 
only proof of their proceedings. The 
acceptance and organization are to be 
inferred from their acts, and from 
their exercising the powers and privi- 
leges given them by their charter.” 
Manchester Bank y. Allen, supra. 

fa] Evidence of general reputa- 
tion is admissible. Dick v. State, 
107 Md, 11, 68 A 286, 576. 

68. Johnson vy. Okerstrom, 70 
Minn. 303, 73 NW 147; Brown v. 
Webb, 60 Or. 526, 120 P 387, AnnCas- 
1914A 148. 

69. Hereford First State Bank, 
etc., Co. v. Southwestern Engineer- 
ing, etc., Co., (Tex. Civ. A.) 153 SW 


680. 
Crawfordsville, 
ete., R. Co., 11 Ind. 280. 

71. Special relaxation of require- 
ments of legal relevancy with re- 
spect to facts of family history see 
supra §§ 97-105. 

72. U. S—In re Carver, 103 Fed. 
624. 

Ala.—Dunean vy. Watson, 73 S 448. 

Fla.—Contra Bynum v, State, 46 
Fla. 142, 35 S 65. | 

La.—Martinez v. Vives, 32 La. Ann. 
305. 

Que.—Hartigan vy. International L. 
Assur. Soc., 8 LCJur 203. 

{a] This rule has been applied to 
evidence of death contained in let- 


ee Martinez v. Vives, 32 La. Ann. 
[b] The attending physician’s re- 


turn of a birth has been held to be 
the best evidence of the date of the 
birth. In re Carver, 103 Fed, 624. 

*73. Duncan v. Watson, (Ala.) 73 
S 448; Green v. New Orleans, etc., R. 


v. Encarnacion, 16 Philippine 137. 

[a] Marriage letters.—Where by 
custom in China marriage letters are 
preserved, they should be produced, 
or their loss shown. Sy Joc Lieng 
v. Encarnacion, 16 Philippine 137. 

74. Carter v. State, 68 Fla. 143, 
148, 66 S 1000; Louisville R. Co. v. 
Raymond, 1385 Ky. 738, 123 SW 281, 
27 LRANS 176; State v. Romero, 117 
La. 1008, 42 S 482. 

[a] A mother may testify as to 
the age of her child notwithstand- 
ing the existence of a record show- 
ing the date of birth. Carter v. 
State, 68 Fla. 143, 148, 66 S 1000. 

[b] Statement of person as to his 
marriage.—‘‘The testimony of what 
the defendant said in answer to the 
question whether he was married or 
single was rightly admitted. The fact 
that the officer to whom he made 
the answer made a record of cer- 
tain facts, including this answer, in 
accordance with a custom to make 
what may be called a ‘descriptive 
list,’ for possible future use, when 
receiving a person into prison as a 
convict, does not affect the com- 
petency of the oral testimony. The 
entries do not constitute such a 
record as precludes parol evidence of 
the facts stated in them.’ Com. v. 
avalon, 163 Mass. 226, 228, 39 NE 
[c] A physician’s certificate is 
secondary to his own _ testimony. 
Louisville R. Co. v. Raymond, 135 
ae 738, 123 SW 281, 27 LRANS 

Independent recollection generally 

see supra § 1227. 
_ 75. Tyner v. Schoonover, 79 Kan. 
578, 100 P 478; State v. Marvin, 35 
N. H. 22, 27; Assise v. Curet, 22 Porto 
Rico 518. 

[a] Documents not admissible.— 
“Was the marriage license, or the 
attached certificate of the clergy- 
man, if properly authenticated and 
recorded, admissible for any purpose 
in this case? All marriage licenses 
are required to be recorded in a well 
bound book kept for that purpose; 
also, the certificate of solemnization 
must be recorded in like manner. 
(Rev. Stats., art. 2822.) Now, while 
the license and certificate are re- 
quired to be recorded, there is no 
law of this State making them, or 
either of them, or a certified copy 
of either of them, admissible for 
such purposes as that for which they 
are used in this case. Appellant was 
no party to the instruments. They 
were evidence of the acts of the 


evidence acts interalios, in which ap- 
pellant had no part. If Hester mar- 
ried on a certain day, the best evi- 
denze of the fact is the testimony of 
those who witnessed the ceremony. 
The minister or other person present 
might testify to the facts; but cer- 
tainly the certificate of the minister 


ean not be used, simply because of | 


its hearsay character. The certifi- 
cate is what he said in writing as 
to the time of marriage. If he were 
on the stand, a cross-examination 
might develop that he was mistaken 
as to the date. We are of opinion 
that these documents were not com- 
petent evidence by which to fix the 
date of Hester’s marriage, and that 
the objection to their introduction 
should have been sustained.” Chew 
Ms grteke 23 Tex. A. 230, 237, 5 SW 
73. 


76. Lowry v. Coster, 91 Ill. 182, 184 
[cit 2 Greenleaf Ev, §§ 461, 462]; Al- 
bertson ,.v:. siniy.th, © 3.4No J. 24Gb 
Bruner v. Briggs, 39 Oh. St. 478; 
Logan vy. Gray, Tapp. (Oh.) 69; Mas- 
=e v. Tomassi, 80 Vt. 186, 67 A 

77. + Guerin v, Bagneries, 18 La. 
590; Duplessis v. Kennedy, 6 La. 231; 
Broussard vy. Mallet, 8 Mart. N. S. 
(La.) 269; Dufour v. Delacroix, 11 
Mart. (La.) 718. 

[a] Register of baptism.—Al- 
though the register of baptism is 
higher evidence of the age of a per- 
son than the testimony of witnesses, 
yet the existence of the former will 
not be presumed: it must be positive- 
ly proved that such register does 
exist. Broussard v. Mallet, 8 Mart. 
INOS, (aa. 269. 

78. Hubee’s Succ. 20 La. Ann. 
97; Holmes v. Holmes, 6 La. 468, 26 
AmD 482; Duplessis v. Kennedy, 6 
La. 231;.Broussard v. Mallet, 8 Mart. 
N. S. (La.) 269; Dufour v. Delacroix, 
11 Mart. .La.) 718; Clements v. Hunt, 
46 N. C. 400; Dobson y. Cothran, 34 
S.C. 518, 13 SE. 679. 

79. Guerin v, Bagneries, 18 Ia. 
re Lewis v. His Executors, 5 La. 
° 


[a] This rule applies where the 
person whose heirship is sought to 
be established was born in a foreign 
state. Lewis v. His Executors, 5 
Bain 8ST. ~ 

80. Beeler v. Young, 3 Bibb (Ky.) 
520; Tandy v. Masterson, i Bibb 
(Ky.) 330; Duplessis v. Kennedy, 6 
La. 231; Broussard v. Mallet, 8 Mart. 
N. S. (La.) 269; Dobson v, Cothran, 
34 S. C. 518, 13 SE 679; Hawkins v. 
Taydor, 1235S 7C. Az. 4164. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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though an entry in a family Bible or other family 
memorandum or record as to the date of a person’s 
birth or death may be competent evidence,®! such an 
entry does not, belong to the grade of record evi- 
dence, and not only is it no better than the testi- 
mony of living witnesses cognizant of such date,®? 
but where the parent or other relative, who made 
the entry is alive and can testify, the entry is often 
regarded inferior or secondary to such person’s tes- 
timony and not admissible as independent evi- 
dence.** 

A Jewish ‘‘get’’ or divorce, obtained in a foreign 
country, may, it has been held, be proved by 
parol.%4 

[§ 1268] (138) Foreign Law—(a) In General. 
The common law of another state or country may 
be proved by parol,®> and the same is true of foreign 
usages* or unwritten regulations.£® In the United 
States the best evidence rule is held to apply to 
the written or statute laws of a foreign state or 
country, and hence such laws cannot be proved by 
parol evidence, unless express provision therefor is 
made by statute.87 But it seems that the English 
courts permit such laws to be proved by competent 
parol evidence in the same manner as unwritten for- 
eign laws are proved.*® Where the written or stat- 


81. See supra § 244, children is not admissible. State v. 

82. lIowa.—State v. Scroggs, 123} Menard, 110 La. 1098, 35 S 360. 
Iowa 649, 96 NW 723; Greenleaf v. 84. Matter of Spondre, 98 Misc. 
Dubuque, etc., R. Co., 30 Iowa 301. 524, 527, 


EVIDENCE 


162 NYS 9438 (“No docu- 
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ute laws of a foreign state or country have been 
properly proved, parol evidence otherwise compe- 
tent has been held admissible to expound them,*® but 
such evidence must be given by an expert or at least 
by a person shown to be familiar with the law to 
be proved.°® Where, however, the statutes of a for- 
eign state have been judicially construed, the deci- 
sions of the highest tribunal of that state are ad- 
missible as the best evidence,®! although it has been 
considered that parol evidence is also admissible, for 
the reason that the judicial decisions construing the 
statutes constitute a part of the unwritten law. 

{[§ 1269] (b) Proof of Nature of Foreign Law 
—aa. General Rule. The court will not assume 
that a law of another state or country is statutory, 
and it is not necessary to prove that the law is not 
statutory before introducing parol evidenee of it, 
especially if the foreign state is one where the com- 
mon law prevails; but the necessity of establishing 
that the law is statutory rests with the party ob- 
jecting to the evidence.®? 

[§ 1270] bb. Whether Rate of Interest Stat- 
utory. Since the right to recover interest. on 
claims for money was not recognized at common 
law but is solely the creature of statute,®* it has 
been considered that the rate of interest of another 
to laws or public edicts of which a 
regular record is presumed to have 


been kept; an order or regulation not 
of this character may be proved by 


Kan.—State v. Woods, 49 Kan. 237, 
30 P. 520. 

Ky.—Beeler v. Young, 3 Bibb 520. 

N.. Y.—Kobbe v. Price, 14 Hun 


55. 

N. C.—Clements v. Hunt, 46 N. C. 
400. 

S. C.—Dobson y. Cothran, 34 S. C. 
518, 13 SE 679; Hawkins v, Taylor, 
12S Cy Li. 1645 

Wis.—Loose v. State, 120 Wis. 
115, 97 NW 526. 

“As family records are commonly 
kept, it was entirely proper for the 
court to indicate that they might be 
dispensed with in proving age and 
other evidence received to establish 
that fact. In doing so the quantum 
of proof was not belittled, as con- 
tended.” State v. Scroggs, 123 Iowa 
649, 652, 96 NW 723. 

[a] Declarations of deceased mem- 
bers of family may be proved to 
show the time of the birth of a child 
belonging to that family, although 
there may be a family register of 
births in existence; for the one kind 
of evidence is of no higher dignity 
than the other. Clements v. Hunt, 46 
N. C. 400. 

83. Cal.—Peo. v. Mayne, 118 Cal. 
516, 50 P 654, 62 AmSR 256; Peo. v. 
Balmain, 16 Cal. A. 28, 116 P 303. 

Kan.—State v. Miller, 71 Kan. 200, 
80 P 51, 6 AnnCas 58; State v. Woods, 
49: Kan. 287, 30 P 520. ; 

Ky.—Tandy vy. Masterson, 1 Bibb 
330. 

La.—State v. Menard, 110 La, 1098, 
35 360. 

N Y.—Kobbe v. Price, 14 Hun 55; 
Leggett v. Boyd, 3 Wend. 376. 

S. C.—Dobson v. Cothran, 34 S. C. 
518, 13 SE 679; Robinson v. Blakeley, 
S85) C.1E. 586) 55> AmD' 7.03. 

Tex.—Haywood v, State, 61 Tex. 
Cr. 92, 134 SW 218. ; 

Wis.—Loose v. State, 120 Wis. 115, 
97 NW 526, 

[a] A private memorandum of the 
date of birth (1) of a child is not 
legitimate evidence, and a witness 
who has made such a memorandum 
need not produce it when testifying 
to such date. Tandy v. Masterson, 1 
Bibb (Ky.) 330. (2) In a prosecu- 
tion for statutory rape, where the 
father of the girl testifies from his 
own independent recollection as to 
her age, a record or memorandum 
made by him as to the births of his 


mentary proof of divorce was offered 
or asked for, nor did she produce a 
‘get.’ None, I think, was necessary 
as one may always testify to his own 
status if it is not objected to by the 
adversary party, A marriage or a 
birth certificate is not necessary to 
establish those events. <A ‘get’ or 
Jewish ‘bill of divorce’ is not, I 
think, essential to prove a Jewish 
divorce in the first instance. The 
necessity of producing records in our 
law refers to our records only, for 
in Jewish law itself the production 
of a ‘get’ to prove a divorce was un- 
necessary. I find a singular confirma- 
tion of my own opinion on this point 
in an opinion of Lord Kenyon’s in 
the year 1790. Ganer v. Lanes- 
borough, Peak N. P. Cas. 17’). 

85. See Common Iaw § 381. 

86. Wakeman vy. Marquand, 5 Mart, 
N. S. (La.) 265; Stewart v. Swanzy, 


23 Miss. 502; Dougherty y. Snyder, 
15 Serge. & R. (Pa.) 84, 16 AmD 
520. 


87. U. S.—Church v. Hubbart, 2 
Cranch 187, 2:L. ed. 249; U.-S. v. 
ee oee 27 F. Cas. No. 15,971, 4 Wash. 


ig ATk—MeNeill y. Arnold, 17 Ark. 
4. 
Ga.—Leonard vy. Peoples, 30 Ga. 61. 
Ill—MecDeed v. McDeed, 67 Ill. 
ee Hoes v. Van Alstyne, 20 Ill. 
Ind.—Line v. Mark, 14 Ind. 330; 
Comparet v. Jernegan, 5 Blackf. 375. 
La.—Phillips v. Murphy, 2 La. Ann. 


654. 
Mich.—Kermott v, Ayer, 11 Mich. 
Peo. v. Lambert, 5 Mich. 349, 


181; 
72 AmD 49. 

SRR cn og v. Chouteau, 25 Mo. 
5 


Nebr.—Cook v. Chicago, ete, R. 
Co., 78 Nebr. 64, 110 NW 718. 
Tex.—Martin v. Payne, 11 Tex. 


292. 

vVt.—Smith v. Potter, 27 Vt. 304, 
65 AmD 198, 

{a] Laws of an Indian nation are 
within the rule. Porter v. United 
States, 7 Ind. T. 616, 104 SW 855. 

[b] A decree of the Spanish gov- 
ernment passed while Texas was sub- 
ject to that government is not prov- 
able by parol evidence. Holliday v. 
Harvey, 39 Tex. 670. 

[c] Qualification of rule.—The rule 
stated in the text is applicable only 


parol, even though it is in writing. 
Livingston v. Maryland Ins. Co., 
Cranch (U. S:) 274 3 Ea. ed; 222% 
Ha v. Hudson, 7 Harr. & J. (Mad) 
88. De Bode’s Case, 8 Q. B. 208, 55 
ECL 208, 115 Reprint 854; Vander 
Donckt y. Thellusson, 8 €. B. 812, 
65 ECL 812, 137 Reprint 727; In re 
Sussex Peerage, 11 Cl. & F. 85, 8 Re- 
print 1034. 
Dyer v. Smith, 12 Conn. 384; 
Hope v. Walsenburg First’ Nat. 


But compare Clark vy. Eltinge, 38 
Wash. 376, 380, 80 P 556, 107 AmSR 
858 (“If no proof as to the holding 
of any court of that state is pro-: 
duced, then it is the duty of the 
court where the trial is being had 
to interpret and construe the statute 
of said sister state according to the 
same rules that are applicable in 
the construction of a domestic stat- 
ute. This we conceive to be the 
proper method, instead of attempt- 
ing to prove by some lawyer his 
view of said statute, or his opinion 
as to what the consensus of the opin- 
ion of the bench and bar of said 
other state might be’). 


90. Peo. v. Lambert, 5 Mich. 349, 
me Ste 49; Reg. v. Povey, 6 Cox 


é eiiontiong of witness see supra 

91. St. Louis, etc., R. Co. v. Stew- 
art, 68 Ark, 606, 61 SW 169, 82 
PBe 311; Horton v. Reed, 13 R. I. 
366. 

“The court refused to permit the 
witness Ewing to testify as to the 
construction put upon said statute 
by the supreme court of that state. 
We see no error in this refusal. The 
best evidence of what the supreme 
court of Missouri has said on the 
subject is the report of its decisions, 
which are easily accessible, even ad- 
mitting this is a matter of proof 
at alll“ Se Eoutsvete> Ri Cat ve 
Stewart, 68 Ark. 606, 611, 61 SW 
169, 82 AmSR 311. 


92. Dyer v. Smith 12 Conn. 384. 
93. Livingston v, Maryland Ins. 
Co; 6Craneh(U. Si) 274;"3 ES edt 


222; Dougherty v. Snyder, 15 Sere. 
& R. (Pa.) 84, 16 AmD 520. ° ~* 
See Interest [22 Cye 1471-— 
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state cannot be proved by parol evidence unless the 
allowance of such interest is expressly proved as a 
However, it has 
also been considered that while the best evidence 
rule obtains if it affirmatively appears that the law 
of the foreign state as to interest is a statute,°® a 
judge cannot presume that a law granting interest 
must be a statute, and therefore, where it is not 
proved that a statute exists on the subject, parol 
evidence is admissible to show that the laws of an- 
other state give interest on notes on which no inter- 


usage having the force of law.®* 
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[§ 1271] 


sible.9® 


est is expressed ;°? and parol evidence has also been 


95. Talbot v. Peeples, 6 J. J. 
Marsh. (Ky.) 200; Tryon y. Rankin, 
OP ex, £090. 

96. Glasgow v. Stevenson, 6° Mart. 
N.-S. (La.) 567; Mason v. Mason, 12 
La. 589; Minor y. Harding, 4 La. 378. 

97. Boggs v. Reed, 5 Mart, (La.) 
6738, 12 AmD 482. 

98. Wakeman v Marquand, 5 Mart. 
N.S. (La.)~265. 

99. Ala.—Barnes_yv. Marshall, 193 
Ala. 94, 69 S 436; Burnett Cigar Co. 
vy. Art Wall Paper Co., 164 Ala. 
547, 51 S 263. 

Cal.—Peo. v, Royce, 106 Cal. 173, 
37 P 630, 39 P 524 (dictum); Peo. 
v. Ferrara, 31 Cal. A. 1, 159 P 621; 
Castor v. Bernstein, 2 Cal. A. 703, 
84 P 244. 

Conn.—Lewis v. Healy, 73 Conn. 
744, 48 A 212, 

Ga.—McGovern v. State, 11 Ga. A. 
267, 74 SE 1101; Walker vy. State, 11 
Ga. A. 251, 74 SE 1100. 

Ind.—Baltes Land, etc., Co. v. Sut- 
ton, 32 Ind. A. 14, 69 NE 179. 

Iowa.—Citizens’ Bank v. Rhutasel, 
67 Iowa 316, 25 NW 261. 

La.—Lafon v. Gravier, 1 Mart. N. 
S. 243. ; , 

Mass.—Hadley  v: Citizens’ Sav. 
Inst., 123 Mass. 301; Com. v. Morrell, 
99 Mass. 542; Goddard v. Sawyer, 91 

© WS: 
pudidnc ates y. First Div. St. Paul, 
etc,,, R. Co., 12 Minn. 412. . 

N. J.—West v. State, 22 N. J. L. 

212: 


Oh.—Logan v. Gray, Tapp. 69. ‘ 

[a] This rule has been applied in 
cases involving the identity of: (1) 
Lafon vy. Gravier, 1 Mart. 
(2) Persons al- 
leged to have been married, Logan 


(3) A vier 
land, Hadley av. 
fasts 123 Mass. 301. Contra Pool 
v. Myers, 13 Sm. & M. (Miss.) 466. 
(4) A deed. West v. State, 22 N. as 
LL. 212. (5) Property covered by a 
chattel <nortgage. Citizens’ Bank v. 
Rhutasel, 67 Iowa 316, 25 NW 261. 
(6) A promissory note. Goddard v. 
Sawyer; 9 Allen (Mass.) 78. (7) A 
check. Lewis v. Healy, 73 Conn, 744, 
48 A 212. (8) A mutilated written 
instrument. Baltes Land, ete., Co. Vv. 
Sutton, 32 Ind. A. 14, 69 NE 179. (9) 
Lumber referred to in_a receipt or 
bill of sale. Ames v. First Diy. St. 
Paul, etc., R. Co., 12 Minn. 412. (10) 
A tag ona valise. Com. v. Morrell, 99 
Mass. 542. 

[b] Proof of identity of record.— 
“The conviction of Ware of the 
crime of petit larceny was not shown 
by the record itself or a certified 
copy thereof. The attempt to iden- 
tify the record in the.manner indi- 
cated was insufficient, The successor 
of the justice of the peace before 
whom the alleged conviction was had 
was the custodian of the record (Kir- 
by’s Digest, § 4546), and the proper 
one to identify same. It could not 
be done by secondary evidence, with- 
out laying the foundation therefor, 
which was not done in this case. No 
reason was given why the magistrate 
who rendered the alleged judgment, 
or his successor in office, was not 
present to identify the record. Sec- 
ondary proof was not proper until 


this was done. The proof offered to 
establish the record in this case was 
incompetent.” Junior y. State, 76 
Ark. 483, 484, 89 SW 467, 2 LRANS 
652, 6 AnnCas 499. 

1. U. S.—Meade v. Keane, 16 F. 
Cas: Nom S3i3,)'53 Cranch CG) er son 
[aff 3 Pet..1, 7 L. ed. 581]. 

Ala.—Corry v. Sylvia Y Cia, 192 
Ala. 550, 68 S 891, AnnCas1917H 1052; 
Shepherd v. Sartain, 185 Ala. 439, 64 
S 57; Steed v. Knowles, 97 Ala. 573, 


12 S 75; Wiggins v. Pryor, 3 Port. 
Phillips v. Pippen, 4 Ala. A. 


426, 58 S 111. 
Ark.—Conway v. State Bank, 13 
Humphries vy. McCraw, 5 


Ark. 48; 
Ark. 61. 
Cal. Peo. v. Royce, 106 Cal. 173, 
37 P 630, 39 P 524 (dictum). 
Conn.—Willimantic School Soc. v. 
Ya First School Soc., 14 Conn. 
457, 
pation v. McGrann, 1 Del. 
Ill.— West Chicago St. R 
Piper, 165 Ill. 325, 46 NE 
64 lil. A. 605]. 


3 BW COL Ve 
186 [aff 


Kan.—Stainbrook v. Drawer, 25 
yan 383; Wolf v. Foster, 13 Kan. 
16. 
Ae picasa age See vw. a@ olla,’ 15" Dias 
3. 


Me.—Sibley v. Lumbert, 30 Me. 253. 


Peal pete aie v. Gridley, 9 Mete. 
N. H.—Kinsbury v. Moses, 45 N. 
H. 222. 


N. J.—Chambers v. Hunt, 22 N. J. 
L. 552; Berry v. Berry, 17 N. J. I. 


440. 
N. Y.—Southwick v. Hayden, 7 
Cow. 334. 


Pa.,—Heckert v. Haine, 6 Binn. 16; 

Darrach v. Hanover Junction, ete., R. 

Co., 9 LancBar 141. 

i ape abe oa vs Ziller'sa7> Dex, 
Vt.—Johnson v. Valido Marble Co., 

64 Vt. 337, 25 A 441. 
Wash.—Hastman v. Watson, 72 

Wash, 522, 130 P 1144. 
Wis.—Hawes v. Woolcock, 30 Wis. 


213. 

Eing.—Singleton Vv. Barrett, 2 
Cromp. & J. 368, 149 Reprint 157; 
Jacob v. Lindsay, 1 East 460, 102 


Reprint 178; Rambert v. Cohen, 4 
Esp. 213 (per Lord Ellenborough). 

[a] Reason for rule—(1) “How 
can that be called the best evidence, 
which is itself liable to be destroyed 
and done away by parol evidence?’ 
Southwick v. Hayden, 7 Cow. (N. Y.) 
334, 336. (2) “The general rule, 
that the best evidence the nature of 
the. case admits of, must be pro- 
duced, was well calculated to mis- 
lead the Court of Common Pleas, on 
this subject. But a simple receipt 
for money does not fall within that 
rule. Such receipts are not con- 
clusive; they are open to examina- 
tion, and may be varied, explained 
or contradicted by parol, and need 
not therefore be produced; or their 
non-production accounted for, in 
order to legalize parol evidence of 
the payment of money.” Berry v. 
Berry, YNS J. Li 440, 44a. 

[b] Payment of a license fee may 
be shown by parol. Eastman v. Wat- 
son, 72 Wash. 522, 130 P 1144. 

[c] Showing for what money 


: 4 


[§§ 1270-1272 


held admissible to prove that, by the common law 
and usage and customs of merchants in a foreign 
state, interest is demandable on an open account . 
from the time it becomes due.®® 

(14) Identity. 
to be solved by the evidence is merely the identity 
of a person, document, or thing, the best evidence 
rule does not apply, and parol evidence is admis- 


Where the question 


[§ 1272] (145) Payment and Delivery—(a) In 
General—aa. Rule Stated. The payinent of money + 


paid.—“‘For the purpose of meeting 
or explaining the facts in regard ta 
the payment of $100 to the plaintiff, 
the defendant called as a witness 
Willis G. Shockey, who testified as 


follows: ‘I. am an attorney, and 
represented the American Km- 
ployers’ Liability Insurance Com- 


pany last January and February. I 
was its adjuster. As such adjuster 
I had charge of the case cf Minnie 
D. Piper against the Russell Street 
Carette Company. I had something 
to do with the case—not entire 
charge. I had something to do with 
the adjustment of the case with the 
plaintiff's attorney.’ The witness 
further testified: * ‘The Russell Street 
Carette Company, through the in- 
surance company, paid Mrs. Piper 
or her attorneys $100. The witness 
was then asked what the money was 
paid for. This was objected to, on 
the ground that at the time the 
money was paid Minnie D. Piper exe- 
cuted a written contract or stipula- 
tion of some kind showing the ar- 
rangement between the parties. The 
paper was then in New York, and 
could not at the time be produced on 
the trial. The court refused to al- 
low the witness to state the con- 
tents of the writing, but allowed him 
to state what the money was paid 
for. Of course, parol evidence is 
not admissible to prove the contents 
of a written agreement unless the 
agreement has been lost or destroyed 
and cannot be produced. But we do 
not regard the ruling of the court 
as such a departure from the es- 
tablished rule as to be ground for 
reversing the judgment. It was 
proper to show the payment of a 
sum of money, and we think it might 
also be shown what the money was 
paid for without infringing on the 
rule forbidding parol evidence lof 
the contents of a written contract.” 
West Chicago St. R. Co. v. Piper, 
165 TI. 825, $27;)' 46 NEY -186 ‘faft 
64 Till. A, 605]. 

[d] Expenditure of money paid on 
check.—Parol evidence is admissible 
to show for whom or for what the 
money paid on a check was expended, 
and this without producing the check 
or accounting for its absence. John- 
son v. Valido Marble Co., 64 Vt. 337, 
25 A 441. 

[e] Poll tax receipts, although 
admissible in evidence, are not the 
best evidence of such payment so 
as to forbid parol proof, the ordinary 
rules of law governing receipts be- 


ing applicable. Shepherd v. Sar- 
tain, 185 Ala. 439, 64 S 57. 
{f] Redemption from _ sheriff’s 


sale.—A party alleging that premises 
have been redeemed from a sheriff’s 
sale by another person is not bound 
to produce the sheriff’s certificate or 
the receipt indorsed thereon, in order 
to prove the payment of the money 


upon the redemption. Stafford v. 
Williams, 12 Barb. (N. Y.) 240. 
{g] Payment on an execution has 


been held to be within the rule 
stated in the text. The evidence of 
payment does not depend for its ad- 
missibility on the fact that payment 
is indorsed on the execution. Loughry 
v. Mail, 34 Ill. A. 523. 

{h] Payment by public officer.—A 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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or the delivery of merchandise? for which a re- | payment may be proved by parol.° rece 


-ceipt was given,? or as to which book entries were 
-made,* may be proved by parol without accounting 
‘for the absence of the writing, where the witness 
‘ean testify to the fact positively and from his own 
‘independent knowledge, not founded on his having 
seen the receipt;> and indeed receipts have some- 
times been held inadmissible as being inferior to the 
‘testimony of living witnesses.® 

_[§ 1273] bb. Contents of Receipt. A distinc- 
tion is to be observed between proof of the payment 
or the delivery of the property and proof of the 
contents of the receipt. Where it is sought to prove 
‘that a person executed and delivered a receipt for a 
certain amount, or to show by whom, or the man- 
ner in which, the receipt was signed, or to prove 
facts which it recites, parol evidence is not admis- 
sible without accounting for the absence of the re- 
‘ceipt, for this would be proving the contents of the 
receipt by parol, and of its contents the instrument 
itself is the best evidence.? 

[§ 1274] (b) Payment of Commercial Paper. 
The payment of obligations which are evidenced by 
commercial paper may be proved by parol evidence, 
without producing the written instruments or ac- 
counting for their absence.® 

{§ 1275] (c) Payment by or in Commercial 
Paper. Where payment has been made by giving 
‘commercial paper, the paper need not be produced 
‘or its absence accounted for, but the fact of such 


[§ 1276] ¢.. Public Writings—(1) In General. 
The best evidence rule applies as well to writings 
of a public character as to private documents; and, 
where such writings are accessible, parol evidence of 
their contents is excluded.1° Among writings of 
this character may be mentioned the official registry 
of the arrival and departure of mails;11 the books of 
a collector of internal revenue !2 or of a county tax 
assessor;'? an internal revenue license;!* the judg- 
ment of an inspector of buildings condemning a 
wall;1® a plat, report, and legislative confirmation 
of the reservation of a city block by state commis- 
sioners;'° the rulings and orders of the interstate 
commerce commission;!? a pardon;?8 a public 
weigher’s certificate;!® government and railroad re- 
ports as to quantity of rock shipped;?° and reports 
kept and issued by a university as to the average 
monthly rainfall.?? 

[§ 1277] (2) Newspapers. While it is usually 
considered that the best evidence of a notice, ad- 
vertisement, or other matter contained in ‘a news- 
paper is the newspaper itself, and unless the absence 
of the paper is satisfactorily explained, parol evi- 
dence of its contents is not admissible,?? there is also 
authority for the contrary view.?* So also while it 
has been held that in an action by a printer for 
services, the newspaper in which the matter was 
printed is the best evidence of the performance of 
the services, there is also authority for the view 


public officer is not entitled to credit 
for payment by him which was evl- 
denced by a voucher without produc- 
tion of the latter. Clements v. Bios- 
sat, 26 La. Ann. 243. 

2. Humphries v. McCraw, 5 Ark. 
61; Dana v. Boyd, 2'J. J. Marsh. (Ky.) 
587; Southwick v. Hayden, 7 Cow. 
(N. Y.) 334; Patterson v. Gulf, etc., 
R. Co., (Tex. Civ. A.) 126 SW 336. 
‘°fa] Whe delivery of goods on 
written orders may be shown by 
parol. Neblett v. Barron, (Tex. Civ. 
A.) 160.SW 1167. 

3. See supra notes 1, 2. 

4 Conway v. State Bank, 13 Ark. 
48: Boyle v. Reid, 31 Kan. 113, 1 P 
264; Clough v. State, 7 Nebr. 320; 
Eastham v. Patty, 37 Tex. Civ. A. 
336, 88 SW 885. 

5. Ala.—Wiggin v. Pryor, 3 Port. 


430. - 
Conn.—Townsend v. Atwater, 5 
Day 298. j 
«§. C.—Drews v. Burton, 76 S. C. 
362, 57 SE 176; Jackson v. Lewis, 
29 Si: C.. 198, 7) SE 252, 32 S. C. 593, 
10 SE 1074. 5 
Tex.—Neblett v. Barron, (Civ. A.) 


160 SW 1167. 
Va.—Hamlin v. Atkinson, 6 Rand. 


(27 Va.) 574. 
6 U. S.—Jordan v.. Wilkins, 13 
ByiCasaNowib275, Wash. C2 Catto: 


Cal.—Ford v. Smith, 5 Cal. 314. 
~- Conn.—Newell v. Roberts, 13 Conn. 
63. 4 

Kv.—Davis v. Shreve, 3 Litt. 260, 
14 AmD 66. 

Md.—Leatherbury v. Bennett, 4 
Harr. & M. 392. 

Mo.—Doherty v. Doherty, 155 Mo. 
A. 481, 134 SW 1112. 

Pa.—English v. Hannah, 4 Watts 
424: Townsend v. Kérns, 2 Watts 180; 
Cutbert v. Gilbert, 4 Serg. & R. 551. 

7, U. S.—Romayne v. Duane, 20 
F. Cas. No. 12,028, 3 Wash. D. C. 246. 


Ala.—Steed v, Knowles, 97 Ala. 
573; 12-8. 73: 

Ark.—Humphries v. McCraw, 5 
Ark. 61. 

Conn.—Townsend v. Atwater, 5 
Day .298. 


Towa.—Sloan vy. Ault, 8 Iowa 229. 
Md.—Marshall v. Haney. 9 Gill 251. 
Mich.—Zube v. Weber, 67 Mich. 52, 


34 NW 264; Van Ness v. Hadsell, 54 | 


Mich, 560, 20 NW 585. 


Minn.—Board of Education v. 
Moore, 17 Minn. 412; Cowley v. 
Davidson, 13 Minn. 92. 

N. J.—Chambers v. Hunt, 22 N. J 
L. 552, 568; Large v. Van Doren, 1 
N. J. Eq. 208. 

N. C.—Ashe v. De Rossett, 53 N. C. 
pe Ledbetter v. Morris, 46 N. C. 


>~ 


Ss. C.—Jackson v. Lewis, 32 S 
593, 10 SE 1074, 29 S. C. 193, 7 SH 
Wis.—Rohloff v. Wisconsin, 
Lutherans Aid Assoc., 130 Wis. 

109 NW 989. 

“It is clearly competent to prove 
payment by parol, or rather by verbal 
testimony, even though there may be 
written evidence, as a receipt or 
order. Here, if the object had been 
simply to prove payment by direct 
proof, verbal evidence would have 
been sufficient, but the object of the 
evidence was not to prove payment 
in such mode. It was to prove pay- 
ment by the contents of the written 
order, and in such case a receipt or 
order, or other document, showing 
payment, is clearly within the gen- 
eral rule, that the best evidence 
which the nature of the case admits 
of must be given. The instrument 
must -be. accounted for, or other 
ground laid, before secondary evi- 
dence of its contents can be ad- 
mitted.’ Chambers v. Hunt, supra. 

“Not now deciding whether, if the 
witness had spoken positively, and 
with certainty as to the dates and 
amount of the payments made, his 
evidence, if believed by the jury, 
would have been equivalent to the 
receipts themselves, as being of 
equal degree, the Court is of opinion, 
that as he could not so speak, his 
testimony ought not:to have been re- 
ceived in the absence of the receipts, 
unless it had appeared that they were 
lost, or out of the power of the 
plaintiff.” Hamlin v. Atkinson, 6 
Rand. (27 Va.) 574, 578. 

[a] This rule has been applied to 
a receipt for bonds delivered. Sank 
Centre Bd. of Education v. Moore, 17 
Minn, 412. 


% C, 
352. 
etc., 

61, 


gs. Ala.—Planters’, etc., Bank v. 
Willis,” 5-* Ala? -770;" Planters’, etc., 
Bank v. Borland, 5 Ala. 531. 


j Ark.—Greenfield v. Wright, 16 Ark. 
86. 


Ind.—Coonrod v. Madden, 126 Ind. 
197, 25 NE 1102. 
gee oe Bank v. Snively, 23 Md. 

Mo.—Benton v. Craig, 2 Mo. 198, 

Oe C.—Page v. Hinstein, 52 N, C. 
147. 

9. Daniel v. Johnson, 29 Ga. 207; 
Armour y. Bluthenthal, 9 Ga, 'A. 707, 
72 SE 168; Coonrod v. Madden, 126 
Ind, 197225) NB 1102: 

10. See cases infra this section. 
Miller v. Boykin, 70 Ala. 469. 

12. Thurman v. State, 45 Tex. Cr. 
569, 78 SW 937; Meyer v. Home Ins. 
Co., 127 Wis. 293, 106 NW .1087. 
tare Hicks v. Pogue, (Tex. Ciy. A.) 


SW _ 786. o 
14. Campbell v. State, 59 Tex. Cr. 
496, 129 SW 139. : 


goue Nesbit v. Bendheim, 15 NYS 
16. State Historical Assoe.  v. 


Lincoln, 14 Nebr. 336, 15 NW 717. 


17. Mouton v. Louisville, ete, R. 
Cos 128 Ala. 537, 29'S. -602. 
18. Parson v. Com.,'112> SW 61%, 


33 KyL 1051. 


19. Commerce Milling, etc., Co. v. 
pee 27 Tex. Civ. A. 553, 65 Sw 
20. Sabine Land, ete, Co. v. 


Perry, (Tex. Civ. A.) 54 SW 327. 


21. St. Louis v. Arnot, 94 Mo. 275, 
7 SW 15. 
22. Barrett’ vy. Butler, 54 Ga." 581; 


Schley v. Lyon, 6 Ga. 530; Bond v. 
Central Bank, 2 Ga. 92; Beattyville 
Coal Co. v. Hoskins, 44 SW 368, 15 
KyL 1759; Ormsby v. Louisville, 79 
Ky. 197: Rutland, Vvetc.* Ri *Co/_-v. 
Thrall, 35 Vt. 536. 

23. Miller v. Webb, 8 La. 516, 517 
(“A newspaper is seldom susceptible 
of proof as to the period ‘of its pub- 
lication. It is not like a written in- 
strument, containing signatures and 
other authentic marks, the genuine- 
ness of which is susceptible of legal 
proof. But even such written in- 
struments, when under private sig- 
nature, afford no evidence of the time 
of their confection and execution, 
notwithstanding it is established by 
dates. The testimony of a witness, 
as to a publication in a newspaper, 
was therefore properly admitted’). 

24, Richards vy. Howard, 11 S.C. 
L. 474 note. 
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that it is unnecessary to produce the newspaper in 
order to show the performance by a printer of ser- 
vices in publishing advertisements and the like.?® 

(3) Election, Appointment, or Official 
Where a question 
arises as to whether a particular person is a public 
officer, but the circumstances are such that it is not 
necessary to show that he is such officer de jure, 
it is not necessary to produce written or record evi- 
dence of his election or appointment, but parol evi- 
dence that he is acting in an official capacity, as 
But the record is the 
best evidence, and parol evidence is excluded, where 
it is necessary to prove that the person in question 
awas an officer de jure,?7 as where his appointment 
or election is specifically alleged,?® or where it is 
sought to show the result of an election,?® or where 
a statute expressly provides the manner in which 
evidence of the election or appointment shall be 
So also where under the law 
a certain municipal office must be created by ordi- 
nance, parol testimony of a witness that he holds 


[§ 1278] 
Character of Public Officers. 


such officer, is sufficient.2° 


preserved of record.®° 


25. Enloe v. Hall, 1 Wumphr. 

(Tenn.) 303, 310 (“This case does not 
fall within the rule of evidence which 
the counsel seeks to apply. The 
work and labor for which this suit is 
brought was done upon the paper, 
and the work so done is no more re- 
quired to be produced in open court 
than would any other work. As well 
might the tailor be required to pro- 
duce the coat, or the watch-maker 
the watch, as evidence that the work 
hhad been performed’’). 
-_ S26. S.—U. S. Bank v. Benning, 
2 F. Cas. No. 908, 4 Cranch C. C. 81; 
dacob v. U. S., 13 F. Cas. No. 7,157, 
1 Brock. 520. 

Ala.—Moody v. Keener, 7 Port. 218. 

Ark.—James v. State, 41 Ark. 451; 


Mardage v. Coffman, 24 Ark. 256 
‘Qmilitary officer). 
Ill—Rehkopf v. Miller, 59 Ill. A. 


662. 
Ind.—Hall v. Bishop, 78 Ind. 370. 
- Iowa.—Londegan v. Hammer, 30 
Iowa 508; Gourley v. Hankens, 2 
Towa 75. 
Ky.—Noland v. Moore, 2 Litt. 365. 
Me.—New Portland v. Kingfield, 55 
ee 172; Dillingham v. Smith, 30 e.) 
Mass.—Webber v. Davis, 5 Allen 
393; Com. v: McCue, 16 Gray 226. 
Mich.—Scott v. Detroit Young 
Men’s Soc., 1 Dougl. 119 
Mo.—State v. wicdioy, 101 Mo. 217, 
44 aoe 185. 
J.—Peck v. Essex County, 20 N. 
J. Ni 457 [rev on other grounds 
21 +N. * L. 656]; Stout v. Hopping, 
6 a af 125. 
¥“Worisey v. Rondout, 4 Abb. 
Don: 639, 2 Keyes 608; Dominick v. 
ee 6 NYSt 329; Potter v. Luther, 
3 Johns. 431. 
C.—Tatom v. White, 95 N. C. 
isa. State v. Lyon, 89 N. C. 568. 
. Oh.—Eldred v. Sexton, 5 Oh. 215; 
Johnson v. Stedman, 8 Oh. 94. 
- Pa.—Chapman Tp. v. Herrold, 58 
Pa. 106. 
Ss. C—Mauldin v. 64 
S. C. 444, 42 SE 202. 
Tex.—Biencourt vy. Parker, 27 Tex. 
et Be Lucenay v. State, (Cr.) 68 
Wt State VimDaylony a LOnay tenis oo 
A 447, 67 AmSR 648, 42 LRA 673. 
[a] Justices of the peace are 
within the oe ee peepee v. 


Greenville, 


Rehkopf v. Miller, 59 LGA. 
Brown vy. .Connelly, 5 Blackf. 
(Ind.) 390; Noland v. Moore, 2 Litt. 
Aas ) 1365), ,Conover Ve Solomon, 20 


N. 
thi Deputy.— ‘Though a deed may 
not be necessary to constitute a 


488, 140 SW 


EVIDENCE 


record evidence 


deputy, yet, in general, the presump-!v. Jackson County, 


tion of law is, that they are so ap- 
pointed; and where the proof is, that 
the deputation is by deed, the deed 
itself must be produced, and its exe- 
cution proved, as in the case of all 
written instruments.” Beale v. Com., 
11 Serg. & R. (Pa.) 299, 302. 

27. See cases infra notes 28, 29. 

28. Henderson County vy. Dixon, 
63 SW 756, 23 KyL 1204:-Griffin v. 
Rising, 2 Cush. (Mass.) 75. 

29. Bonner v. Com., 99 SW 1150, 
30 KyL 992; Griffin v. Rising, 2 Cush. 
(Mass.) 75; O’Donnel v. Dusman, 39 
N. J. L. 6773 In re Prickett, 20 N. J. 
L. 134. 

30. Benninghoof v. Finney, 22 Ind. 
101; Curtis v. Fay, 37 Barb. (N. Y.) 
64; Crowley v. Conner, 1 NYCityCt 
162; Bovee v. McLean, 24 Wis. 225. 

31. De Soto v. Brown, 44 Mo. A. 
148 (holding, however, that a failure 
to object amounted to a waiver of 
the production of the best evidence). 

32. Buford v. Johnson, 10 Rob. 
(La.) 456; Rosine v. Bonnabel, 5 Rob. 
(La.) 163; Clark v. Parsons, 24 S. C. 


Ls. el Ge 
33. Fain v. Garthright, 5 Ga. 6. 
34 U. S—Johnston v. Southern 


Well Works Co., 208 Fed. 145, 125 
CCA 361; U. S. v. Scott, 25 Fed. 470. 

Ala.—Central of Georgia R. Co. v. 
Lanier, 73 S 821; Milbra v. Sloss- 
Sheffield Steel, etc., Co., 182 Ala. 622, 
62 S 176, 46 LRANS 274; Gillespie v. 
Campbell, 149 Ala. 193, 48 S 28; Mou- 
ton v. Louisville, ete. R. Co., 128 
Ala. 537, 29 S 602. 

Ark.—Alexander v. Capps, 100 Ark. 
722; Crawford County 
95. Ark. 4388, 180 


Bank v. Baker, 
Bull, 26 Ark. 


SW 556; Mason vy. 
164. 


Cal.—Dahler v. All Persons, ete., 
163 Cal. 160, 124 P 995; Lincoln vy. 
aac 27 Cal. A. 61, 148 P 967. 

Colo.—Denver v. Lunney, 46 Colo. 
408, 104 P 945. 

Fla.—Adams v. Board of Trustees, 
387 Fla. 266, 20 S 266. 

Ga.—Wood v. Wilson, 145 Ga. 256, 
88 SE 980: Mobley v. Pierce, 144 Ga. 
327, 87 SE 24; Gray v. Joiner, 127 
Ga. 544, 56 SE, 752; Kennedy v. 
Wilkes, 18 Ga. A. 150, 88 SE 1000. 
eT Te v. Plowman, 1 Ida. 
Ill.—Wolpert v. Chicago, 280 Ill. 
187, 117 NE 447; Peo. v. Illinois Cent. 
R.z, Coy "2'73), LI 2644501 13 EN 46 eat 
v. Chicago, ete., R. Co., 273 Ill. 452, 
113 NE 142; Bast St. Louis v. Illi- 
nois Cent. R. Co., 238 Ill. 296, 87 
NE 407; Mandel v. Swan Land, etc., 
Co., 154 Ill. 177, 40 NE 462, 45 AmSR 
124, 27 LRA 318; Peo. v. Madison 
County, 125 Ill. 334, 17 NE 802; Hall 


strative power.*® 

[§ 1279] d. Records and Judicial Documents— 
(1) General Rule. 
one which the law requires to appear of record, 
the general rule is that the record itself or a prop- 
erly authenticated copy is the best evidence, and 
parol evidence cannot be received to prove the fact 
except where the record is lost or destroyed or is 
for other reasons inaccessible, and a properly au- 
thenticated copy cannot be obtained.** 

The testimony of the custodian of a record is not 


[§§ 1277-1279 


such office is insufficient if objected to.? 

Officer of foreign state or country. The best evi- 
dence rule may apply to exclude parol evidence, 
where it is sought to prove the official character of a 
judicial officer of a foreign state or country.*? Where 
it is sought to prove a negative, as that during a 
certain time a certain person was not a justice of 
the peace, a certified copy of the record of com- 
missions from the executive office is, it has been 
held, the best evidence both in its character as 


and in the degree of its demon- 


Where the fact to be proved is 


95 Ill. 352 [aff 
5 Ill. A. 609]; Peo. v. Finley, 97 Ill. 
214. 


A. 

Ind.—Hamilton v. Shoaff, 99 Ind. 
63; Jenkins v. Parkhill, 25 Ind. 473; 
Knotts v. Zeigler, (A.) 106 NE 393; 
Garrett v. Winterich, (A.) 87 NE 
161 


Iowa.—Jones v. Sheldon, 172 Iowa 
406, 154 NW 592; Monk v. Carbin, 
58 Iowa 5038, 12 NW 571. 

Kan.—Downing v. Haxton, 21 Kan. 
178; Manley v. Atchison, 9 Kan. 358; 
Walker v. Armstrong, 2 Kan. 198. 

Ky.—Dayton v. Dayton Bd. of Edu- 
cation, 181 Ky. 574, 205 SW 678; Mt. 
Sterling Nat. Bank v. Bowen, 43 SW 
483, 19 KyL 1416. 

L State v. Claxton, 129 La. 591, 
56°S 619. 

Me.—Van Buren Light, etc., Co. v. 
Van Buren, 116 Me. 119, 100 A 371; 
reir v. Upton, 113 Me. 543, 95 

226. 


Mass.—Stearns v. Woodbury, 106 
‘rs 27; Pease v. Smith, 24 Pick. 
Mich.—Seventh Day Adventists 


’General .Conference Assoc. v. Michi- 


gan Sanitarium, etc., -Assoc., 166 
Mich. 504, 132 NW 94. 

Minn.—Hurley v. West St. Paul, 83 
Minn. 401, 86 NW 427. 

Mo.—Reppy v. Jefferson County, 47 
Mo. 66; Bogart v. Green, 8 Mo. 115; 
Turner v. Southwest Missouri R. Co., 
138 Mo. A. 148, 120 SW 128; Summers 
v. Wabash R. Co., 114 Mo. A. 452, 79 
Sw 481; Kane v. Calhoun School 
Dist., 48 Mo. A. 408. 

Nebr.—Sampson v. Northwestern 
Nat. L: Ins. Co., 85 Nebr. 319, 123 
NW 302; State v. Superior City 
School Dist., 55 Nebr. 317, 75 NW 
855; Nebraska City v. Lampkin, 6 
Nebr, 27. 

N. J.—Stout v. Edison Portland Ce- 
ment. Co...82)iNe 2 33 8 Ag 37 
Tatles Ss) Need ice OS peso p ALONG 


N. Y.—Duffy v. Beirne, 30 App. 
Div. 384, 51 NYS 626; Jackson v. 
Daley, 5 Wend. 526. 

N. C.—wNational Surety Co. v. 


Brock, 176 N. C. 507, 97 SE 417. 

N. D.—Sykes v. Beck, 12°N. D, 242, 
96 NW 844; Fisher v. Betts, 12 N. 
D. 197, 96 NW 132. 

Okl.—Gamel Vv. Hynds, 171 P 920; 
St. Louis, etc., (ORY Ae McNabb, 
162 P 811; Cox v. State, 160 P 895; 
R. Co. v. Lumber Co, 4 SP SPL9:: Me- 
cae v. Albright, 44 Okl. 405, i44 P 

R. I.—Di Orio v. Venditti, 39 R. I. 
101, 97 A 599. 

s. D.—State v. Paulson, 27 S. D. 
24, 129 NW 558. 

Tex. —Clayton v. Rehm, 67 Tex. 52, 
2 SW 45; State v. Cardinas, 47 Tex. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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competent to establish the contents of the record,°* 
but he may state what the record shows for the pur- 
pose of identification.** 

A certificate of a public officer that his books 
show certain facts is not the best evidence of their 
contents, and in the absence of a statute authorizing 
it, is not competent evidence of entries therein.37 

[§ 1280] (2) Limitations of Rule.?® In order 
to constitute a record the best evidence of any 
given fact, the record must be one which is au- 
thorized or required by law to be kept, and the 
fact must be one for the recording of which the 
jaw makes provision; otherwise, although the fact 
may exist in and be proved by a record, it is not 
necessarily thus to be proved, and other evidence of 
the fact is not secondary, but original.2® The book 
or document must also be one which the law declares 
to be a record or to be evidence of the fact it re- 
cites,#° and the record must be one which would 
naturally show the fact sought to be proved.t! Thus 
on questions of the identity of persons, records and 
registers are not the best evidence, for although the 
entries in them are received it is still necessary to 
identify the persons mentioned and this must be 
done by extrinsic evidence,*? and the same is true 
where it is sought to show the identity of animals, 
certified copies of recorded brands and ear-marks 
being held not the only competent evidence, but 
parol evidence being equally admissible.4# Where 
the fact to be established is one of general knowl- 
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edge, or as it has been termed, ‘‘a public fact,’’ it 
may be proved by the testimony of any person cog- 
nizant thereof notwithstanding that it appears of 
record.** The rule does not exclude the testimony 
of a witness to the mere fact that he signed the 
record,*® and it has been held that the maps and 
records of a city are not the best evidence of the 
actual location of city streets on the ground.*® So 
also, a certificate that town officers were sworn to 
the faithful performance of their duties has been 
held to be merely evidence that the proper oath was 
administered, which may be established by oral tes- 
timony.47 Where it did not appear that a city 
ordinance was duly attested by the city clerk as re- 
quired by statute, in order to be introduced in evi- 
dence, it was held that such ordinance could not be 
considered as affecting the right of a litigant to in- 
troduce parol proof on the subject covered there- 
by.*8 The fact of deposit of papers becoming pub- 
lic records in the proper place, as distinct from the 
contents thereof, may be proved by parol.*9 

[§ 1281] (3) Want of Record *°—(a) In Gen- 
eral. Where the fact to be proved is not one as to 
the existence of which the law declares the record to 
be the sole and conclusive evidence, it is generally 
held that if the record does not contain évidence of 
the fact, parol evidence otherwise competent is ad- 
missible,®*? especially when to exclude such evidence 
would prejudice the rights of innocent persons or en- 
able a public officer to take advantage of his own 


250; Stafford v. King, 30 Tex. 257, 94 
AmD’ 304; Ayres v. Duprey, 27 Tex. 
593, 86 AmD 657; Sullivan v. Fant, 
(Civ. A.) 160 SW 612; Producers’ Oil 
‘Co. v. Bean, (Civ. A.) 147 SW 1166; 
Gamble v. Martin, 60 Tex. Civ. A. 
517,:129 SW 386; Cleburne v. Gutta 
Percha, ete., Mfg. Co., (Civ. A.) 127 
SW 1072; Thompson Sav. Bank v. 
Gregory, (Civ. A.) 59 SW 622; Car- 
den v. State, 62 Tex. Cr. 545, 138 SW 
598; Shoemaker v. State, 58 Tex. Cr. 
518, 126 SW 887. 

Vt.—Bacon v. Boston, etc., R. Co., 
83 Vt. 421, 76 A 128; Dow v. Hines- 
burgh, 2 Aik. 18. 

Va.—Catron v. Bostic, 123 Va. 355, 
96 SE 845. 

W. Va.—State v. Wright, 76 W. Va. 
297, 85 SE 540; Phares v. State, 3 
W.Va. 567, 100 AmD 777. ' 

Wis.—Loomis v. Besse, 148 Wis. 
647, 185 NW 123; Seivert v. Galvin, 
133 Wis. 391, 113 NW 680. 

[a] Where regulations of a min- 
ing district are recorded in_ the 
proper office, pursuant to the laws 
relating thereto, such record consti- 
tutes the best evidence, and parol 
evidence cannot be introduced to 
prove a local mining custom. Rals- 
ton v. Ploughman, 1 Ida. 595. ; 

[b] Statements contained in an 
encyclopedia as to the date of settle- 
ment of a town are not admissible to 
disprove the statement of a witness 
that on a certain date he received a 
letter postmarked and mailed at such 
town, as there is better evidence to 
be had in the records of the post- 
office department. Howard v. Rus- 
sell, 75 Tex. 171, 12 SW 525. 

[c]. Although the witness has the 
record before him while he testifies, 
his testimony is inadmissible. Mt. 
Sterling Nat. Bank v. Bowen, 43 SW 
483, 19 KyL 1416; Ferguson v. Brown, 
75 Miss. 214, 224, 21 S 603 (“It was 
also erroneous to permit the witness, 
Tubb, to testify as to what the rec- 
ords in evidence showed. They spoke 
for themselves’). ‘ 
Ark.—Jones v. Melindy, 62 


‘750. : 
Ga.—Georgia R., etc., Co. v. Hamil- 


‘ton, 59 Ga. 171. 


Fe hay et v. Haxton, 21 Kan. 
Ky.—Com. v. Miles, 14 KyL 107. 
Tex.—Stafford v. King, 30 Tex. 257, 

94 AmD 304; Sullivan v. Fant, (Civ. 

A.) -160 SW 612; Matthews v. 

Thatcher, 33 Tex. A. 146, 76 SW 61. 
36. Powers vy. Iowa Cent. R. Co., 

157 Iowa 347, 186 NW 1049. 

37. Sampson v. Northwestern Nat. 
eta Co,, 85 Nebr. 319, 123 NW 
wear Judicial records see infra § 


39. U. S.—Riederich v. McCook 
County, 233 Fed. 42, 147 CCA 112. 

Cal.—Jolley y. Foltz, 34 Cal. 321. 

Mass.—Wayland v. Ware, 104 
Mass. 46. 

N. H.—Roberts v. Dover, 72 N. H. 
147, 55 A 895; Pierce v. Richardson, 
37 N. H. 306; Moore v. Chesley, 17 
Newes Ud: 

N. Y.—Ruemer v. Clark, 121 App. 
Div. 231, 105 NYS 659. 

Utah.—Peay v. Salt Lake City, 11 
Utah 331, 40 P 206. 

Vt.—Manchester Bank vy, Allen, 11 
Vt. 302. 

40. Fowler vy. Donovan, 79 Ill. 
310; Wilson v. McClure, 50 Ill. 366; 


Com. v. Walker, 163 Mass. 226, 39 
NE 1014; Howser v. Com., 51 Pa. 
332. 

41. Thompson v. Healy, 4 Metce. 


(Ky.) 257; O’Brien v. Woburn, 184 
Mass. 598, 69 NE 350; Moreno v. 
State, 64 Tex. Cr. 660, 148 SW 156, 
AnnCasi1914C 863; Brookline v. West- 
minster, 4 Vt. 224. 

42. Howser v. Com.. 51 Pa. 332. 

43. Gale v. Salas, 11 N. M. 211, 66 
P 520; Chavez v. Terr., 6 N. M. 455, 
30iP 5903; 

44. Brown v. Jefferson County, 16 
Iowa 339; Young v. Kansas City, etce., 
R. Co., 39 Mo. A. 52. 


45. Péo. v. Donovan, 48 Cal. 162 
(a verdict of a coroner’s jury). . 

46. International, etc., R. Co. v. 
Morin, 53 Tex. Civ. A. 531, 116 SW 
656. 

47. Pendleton v. Briggs, 37 R. I. 
Sho ose A LO24 Si, bs Le Atk, 09S AL 


794 (assessors). 

48. O’Brien vy. Woburn, 184 Mass. 
598, 69 NE 350. 

49. State v. Clardy, (Mo.) 185 SW 
184. 


yee Corporate record see infra § 
oO. 

Judicial record see infra § 1293. _ 

51. U. S—Morrow v. Whitney, 
95 U. S. 551, 24 L. ed. 456; German 
Ins. Co. v. Independent School Dist., 
80 Fed. 366, 25 CCA 492. 

Colo.—Denver v. Spencer, 34 Colo. 
270, 82 P 590, 114 AmSR 158, 2 LRA 
NS 147, 7 AnnCas 1042. 

Conn.—Bethlehem vy. Waterman, 51 
Conn. 490. 

Ga.—Hilton v. Singletary, 107 Ga. 
821, 33 SE 715. 

Ill.—School Directors v. Kimmel, 


31 Ill. A. 537. But compare Peo, v. 
Cleveland, ete., R. Co., 271 Ill. 226, 
228, 110 NE 843 (“If the commis- 


Sioners did, in fact, meet as re- 
quired by law, the record could have 
been amended so as to show the 
facts, but it is not competent to 
show the holding of these meetings 
by oral testimony’’). ‘ 

Iowa.—Jones v. Sheldon, 172 Iowa 
406, 154 NW 592; State v. Cahill, 131 
Iowa 155, 157, 105 NW 691 [cit Cyc];- 
Powesheik County v. Ross, 9 Iowa 
511; Dollarhide v. Muscatine County, 
1 Greene 158. 

Md.—Blaen Avon Coal Co. v. Mec- 
Culloh, 59 Md. 403, 43 AmR 560. 

Mass.—Henry v. Estey, 13 Gray 
336; Pease v. Smith, 24 Pick. 122. 


Minn.—Antill v. Potter, 69 Minn. 
192, 71 NW 9385; State v. Ramsey 
County Dist. Ct., 29 Minn. 62, 


Mo.—State v. Potter, 191 SW 57; 
State v. Sfiires,.39 Mo. A. 560. 

Oh.—Albright v. Payne, 43 Oh. St. 
8, 1 NE 16; Ratcliff v. Teters, 27 Oh. 
St. 66. 

Or.—Stout v. Yamhill County, 31 
Or... 314, 51 PB 442. 

Pa.—Roland v. Reading School 
Dist., 161 Pa. 102, 28 A 995; Sidney 
School Furniture Co. v. Warsaw Tp. 
School Dist., 158 Pa. 35, 27 A 856. 

R. I.—Pendleton v. Briggs, 37 R. I. 
352, 92 A 1024. 

Tex.—Western Union Tel. Co. v. 
O’Fiel, 47 Tex. Civ. A. 40, 104 SW 
406; Corder vy. Steiner, (Civ. A.) 54 
SW 277. 

Wash.—Robertson v. King County, 
20 Wash. 259, 55 P 52.- 

Wis.—Nehrling v. Herald Co., 112 
Wis. 558, 88 NW 614; Terbell v. 
Jones, 15 Wis. 253, 
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default.®2 


fact, the lack of a record does not 


dence admissible.®4 
[§ 1282] 
aa. In General. 


ceedings the record is silent, paro 


missible as primary proof; the record is not higher 
It has been considered, however, that 
parol evidence of this character is necessarily unsat- 


evidenee.®° 


isfactory and inconclusive,®® and 


gone so far as to regard the record as the best evi- 


dence under such cireumstances.>* 


of the custodian of the record that facts or instru- 
ments do not appear of record is generally held in- 
competent and inadmissible,°* although there is au- | 


Wyo.—Laramie County v. Stone, 7 
re 280, 51 P 605. 
—Ross v. Adams, 34 N. B. 
158, 


52. Ga.—Price v. Douglass Coun- 
ty, 77 Ga. 163, 3 SE 240. 

Ill—Bryant v. Dana, 8 Ill. 343; 
Vermilion County v. Knight, 2 Il. 97. 

Ind.—Jay County v. Brewington, 
74 Ind. 7; McCabe v. Fountain Coun- 
ty, 46 Ind. 383. 


Iowa.—Jordan. v. Osceola County, 
59 Iowa 388, 13 NW 344. 
Kan.—Gillett Vv. Lyon County 


Comrs., 18 Kan. 410. 

Ky.—Com. v. Hurt, 4 Bush. 64. 

La.—Donnelly v. St. John’s Pro- 
testant Episcopal Church, 26 La. 
Ann. 738. 

N. J.—Board of duskicgs vy. Fenni- 
more, 1 N. J. L. 24 

Oh.—Dixon v. Liberty Sub-Dist. 
Tip meNOs Oke eOU. ina Ct..o1i, (2. On. 
Cir. Dec. 298. 

Or.—Stout v. Yamhill County, 31 
Or. 314,. 51 P 442. 

Vt.—Lowry. v. Walker, 5 Vt. 181. 

53. - Cal_—Carey v.. Philadelphia, 
etc., Petroleum Co., 33 Cal. 694, 

T1l.—Clark v. Robinson, 88 Ill. 498. 

~Ind.—-Jay County v. Gillum, 92 Ind. 
511; Hamilton v. Newcastle, etc., R. 


Co., 9 Ind. 3859; Richardson v. St. 
Joseph’s Iron Co., 5 Blackf. 146, 33 
AmD 460. - 


Iowa.—-Cahill v. Cahill, 155 Iowa 
340, 186 NW 214. 

Ky. —Richardson v. Mehler, 63 SW 
957, 23 KyL 917; Thompson v. Healy, 
4. Mete. 257, 

Mo.—Gilbert v. Boyd, 25 Mo. 27; 
Morey v. Clopton, 103 Mo. A. 368, 77 
SW 467. 

Nebr —State v. 79 Nebr. 
532, 1 NW 256. 

N. H.—Winnepesaukee Camp-Meet- 


Junkin, 


ing Assoc. v. Gordon, 67 N. H. 98, 
29 A 412. 

N. Y.—Smith v. Helmer, 7 Barb. 
416. 


Wash.—Fouts v. New Whatcom, 14 
Wash, 49, 44 P 111. 

54. Wood v. Wilson, 145 Ga. 256, 
88 SE 980; Routson y. Slater, 202 Ill. 
“A. 487. 

55. Conn.—Smith v. Richards, 29 
Conn. 232. 

Ga.—Dixon, v. Patterson, 135 Ga. 
183, 69 SE 21; Compton v. Fender, 
132 Ga. 483, 64 SE 475; Wilson v. 
Wood, 127 Ga. 316, 56 SE 457; Vizard 
v. Moody. 117 Ga. 67, 43 SE 426; 
Hines v. Johnston, 95 Ga. 629, 23 SE 
470: Cowan v. Corbett, 68 Ga. 66; 
Woodruff v. Woodruff, 22 Ga. 237. But 
see infra note 57. 

Tll.—Beardstown v. Virginia, 81 
Tll. 541; Bartlett v. Board of Educa- 
tion, 59 Ill. 364; Cross v. Pinckney- 
ville Mill Co., 17 Tll. 54; Board of 
Education v. Taft, 7 Ill. A. 571. 

Ind. —Lacey v. Marnan, 37 Ind. 168; 


And a fortiori, where the fact is not one 
which is required to appear of record and does not 
so appear, it may be established by parol.®* 

Where the record is the only legal evidence of a 


(b) Proof of Absence from Record— 
Where it is sought to prove a 
negative, that is, that facts or documents do not 
appear of record, or that as to certain acts or pro- 
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render parol evi- 


i 
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thority to the contrary.°® 


By Whom Proof May Be Made. 


That documents or facts do not appear of record 
/may be proved by the sworn testimony of the person 
‘who is legal custodian of the record,®° or, it is 


- | usually considered, by that of any other competent 


person.°+ 
ness. °” 

1 evidence is ad- 
[§ 1284] 


Documents—(a) 


some eases have | aa. 


The certificate 


Stoner v, Ellis, 6 Ind. Aas 
man vy. Nossaman, 4 Ind. 64 

Ky.—Stamper v. Com., 100 5ow 286, 
30 KyL 992. 

Mich.—Maxwell v. Paine, 53 Mich. 
30, 18 NW 546. 

Nebr. —Gutta-Percha, etc., Mfg. Co. 
v. Ogalalla, 40 Nebr. 975, 59 NW 
513, 42 AmSR 696. 

Tex.—Sanders v. St. Louis South- 
western R. Co., (Civ. A:) 135 SW 
T1330 719M [eitiiCye]: 

56. Bemis v. Becker, 1 Kan. 226 
(testimony of a witness that he had 
examined the records of» the re- 
corder’s office of a county and did 
not find the plat in question of rec- 
ord there). 

57. Adams vy. Fitzgerald, 14 Ga. 
36; Cannon v. Labarre, 13 La. 399. 

58. Ga.—Daniel v. Braswell, 113 
Ga. 372, 38 SE 829; Hines v. John- 
son, 95 Ga. 629, 23 SE 470. 

Ill.—Beardstown v. Virginia, 81 
Ill. 541; Cross v. Pinckneyville Mill 
Cos Let 54: 

Ind.~-Stoner v, Ellis, 6 Ind. 152. 
Bh eins v. Mackall, 3 Md. Ch. 

N. C.—Wilcox v. Ray, 2 N. C. 410. 

N. D.—Sykes v. Beck, 12 N. D. 
242, 96 NW 844; Fisher v. Betts, 12 
N. Dy 197, 9Ge NW 232% 

59. Struthers v. Reese, 4-Pa. 129; 
Ruggles v. Gaily, 2 Rawle (Pa.) 232; 
Weidman v. Kohr, 4 Serg. & R. (Pa.) 


174. 
60. Ark.—Pendergrass vy. Allen, 
101 Ark. 365, 141 SW 507. 
Cal,—Peo. v. Clingan, 5 Cal. 389. 
eee Pee v. Richards, 29 Conn. 
Fh Siete v. Jones, 22 Del. 66, 
Ga.—Dixon v. Patterson, 135 Ga. 
183, 69 SE 21; Compton v. Fender, 
132 Ga. 483, 64 SE 475; Greenfield 
v. McIntyre, 112 Ga. 691, 38 SE 44; 
Cowan v. Corbett, 68 Ga. 66. 
Ind.—Lacey v. Marnan, 387 Ind. 
168; Stoner v. Ellis, 6 Ind. 152. 
Mo.—Nelson v. Jones, 245 Mo. 579, 
151 SW 80. 
N. D.—Sykes v. Beck, 12 N. D. 
242, $6 NW 844; Fisher v. Betts, 12 
No. 197k 96) NW) 182. 


Nossa- 


Tex —Pendleton v. Shaw, 18 Tex. 
Civ. A. 439, 44 SW 1002. 
N. B.—Ross v. Adams, 34 N. B. 


158. 

. Ga.—Compton vy. Fender, 132 
Ga. 483, 64 £E 475; Hines v. John- 
ston, 95 Ga. 629, 23 SE 470; Whitaker 
v. State, 11 Ga. A. 208, 75 SE 258. 

Ill.— Beardstown vy. Virginia, 81 
Tll. 541; Cross v. Pinckneyville Mill 
Cos, fell 54. 

Nebr.—Gutta-Percha, etc., Mfg. Co. 
v. Ogalalla, 40 Nebr. 775, 59 NW 
513, 42 AmSR 696. 
| Pa.—Com. v. Clymer, 217 Pa. 302, 
66 A 560. 


In General. 
best evidence has been applied to the record of an 
executive act;°* records in the office of a state 
secretary of state;®> the record of the proceedings 
of a county board;*%* the records of proceedings of 
drainage commissioners;** records of the board of 


Some courts have held, however, that the 
custodian when accessible is the only competent wit- 
It is obviously improper to admit the evi- 
dence of a person who is not the custodian of the 
records and is not shown to have made any exam- 
ination of them.®* 

(4) Particular Classes of Records and 


Official Records and Documents— 
The rule that the record is the 


59 
Tex. 


Tex.—Johnson vy, - Skipworth, 
Tex. 473; Chalk’ vy. Foster, 2 
Unrep. Cas. 704. 

Va.—Atkinson vy. Smith, 24 SE 901. 

[a] This rule has been applied 
with respect to: -(1) Conveyances. 
Hines v. Johnston, 95 Ga. 629, 23 SH 
470. (2) Naturalization. Beards- 
town v. Virginia, 81 Ill. 541. (3) 
A certificate of organization of a 
corporation. Cross v. Pinckneyville 
Milly Cold?) Tt 054. 99(4)» Axe coral 
Atkinson vy, Smith, (Va.) 24 SE 901. 

{o] However, it has been held 
that the testimony of a witness that 
there was no stock law in a certain 
town, and that animals were there 
allowed to run at large was not the 
best evidence. Louisville, ete. R. 
Cos¢Vv. i Dulaney, 435 Til “As"20'7 

62. Norris v. Russell, 5 Cal. 249; 
Nelson v. Jones, 245 Mo. 579, 151 S 


80; Sykes v. Beck, 12 N. D. 242, e 
NW 844; Fisher v. Betts, 12 N. D. 
197,: 96> NW,’ 132: 

[a] Dlustration—Evidence by a 


county judge, justice, and notary 
public in Missouri that he searched 
the records in a county in Arkansas 
was not the best evidence of the 
nonexistence of a divorce decree, the 
best evidence being that of the cus- 
todian of such records or other per- 
sons qualified to search them. Nel- 
son v. Jones, 245 Mo. 579, 151 SW 


80. 

63. Dixon v. Patterson, 135 Ga. 
183, 69 SE. 21. 

64._ Peysert. vi ¢Us | S.,41 vGte. On 


311; Kehrlein-Swinerton Constr. Co. 
v. Rapken, 30 Cal. A. 11, 156 P 972. 
{a] Ilustration. — An executive 
act, like the readjustment of a post- 
master’s salary by the postmaster- 
general, cannot be established by 
parol or by secondary evidence where 
the records of the department exist. 
Neither can it be inferred from facts 
and circumstances and printed rec- 
ords of the departments that the 
postmaster-general did at some un- 
known time readjust the salary. The 
readjustment, if it exist, must be pro- 
duced; and if it does not exist, its 
terms must be shown by secondary 
evidence, so that the court will know 
nrecisely what the postmaster-gen- 
eral did and the time of his doing it. 
Peysert.v. U. S41 €t-"Cle-e1t" 

65. Creditors’ Union vy. Lundy, 16 
Cals “A. 567, 111 P6224. Smith! oy. 
Briggs-Weaver Mach. Co., 63 Tex. 
Civ. A. 285, 1382) Sw 954. 


[a] A certificate of incorporation. 


filed in the office of the secretary of 
staté is within the rule. Creditors’ 
Wnion, vy. quundy,, 16) Cal.” A 561) 277 
PY 624 

66. Peo. v. Illinois Cent. R. Co., 
266 Ill. 636, 107 NE 803. 
67. Peo. v. Schenck, 252 Il. 
96 NE 864. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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commissioners of a special road district;®* the rec- 
ords of a state geological survey;°® weather bureau 
records ;“° the rules of a civil service commission ;7 
a claim presented to a county auditor,’? and a ear- 
rier’s published schedule of fares as filed with and 
approved by the railroad commission.7? 
evidence of the transfer with the consent of the city 
of an unexpired dramshop license is the license with 
Where the issue in 
an election contest relates to the substantial fair- 
ness of the election and not to the regularity of the 
canvass, the ballots themselves are the best evi- 


the transfer indorsed thereon.*4 


dence and must be introduced.™ 


[§ 1285] bb. Land Office Records. 
evidence of the contents of a land office record is 
the record itself or a duly authenticated copy there- 
of, and parol evidence of the facts contained therein 


.68. State v. Heffernan, 243 Mo. 
442, 148 SW 90. 

69. Stout v. Edison Portland Ce- 
mente Con. 82. Nid.) L138) USd PANT 37 
Laff 83 N. J. L. 639, 83 A 1119]. 


70. Garrett v. Winterich, (Ind. 
30640 NE 161 [reh den (A.) 88 NE 
71, Chicago vy. Fitzmaurice, 138 


Ili. A. 239 [rev on other grounds 242 
Ill. 572, 90 NE 304]. 


72. McGuire v. Iowa County, 133 
Iowa 636, 111 NW 34. 

73. Brown v. Terre Haute, etce., 
Tracts! Con Ge lindo tA, © 327,17 110. INE 
703, 118 NE 3138 (as evidence of the 
legal fare between two. stopping 
places). 


74, Hill v. Sheridan, 128 Mo. A. 
415, 107 SW 426. 

75. Links v. Anderson, 86 Or. 508, 
168 P 605, 1182. 

76. U. S.—McPhaul v. Lapsley, 20 
Wall. 264, 22 L. ed. 344. 

Ala.—Mitchell v. Cobb, 13 Ala. 137. 

Ark.—Crawford County Bank v. 
Baker, 95 Ark. 438, 130 SW _ 556. 

Cal.—Lincoln y. Sibeck, 27 Cal. A. 
61, 148 P 967. 


Colo.—Godding v. Decker, 3 Colo. 
A; 198,32 P 832. 
Ga.—Williams v. Goodall, 60 Ga. 


482. 

Tll.—Cecrnwell v. Cornwell, 91 Ill. 
414; Chicago v. McGraw, 75 Ill. 566. 

Ky.—Swan v. Wilson, 1 A. K. 
Marsh. 99. 

Md.—Marshall v. Haney, 9 Gill 251. 


Mich.—Platt v. Haner, 27 Mich. 
167. 

Miss.—Harris v. Newman, 11 Miss. 
565. 

Nebr.—Smith v. Chadeon_ First 
Nat. Bank, 45 Nebr. 444, 63 NW 
796. 


N. Y.—McKineron y. Bliss, 31 Barb. 
ASO eateweL Nay. 2061, 

Tenn.—Grubbs v. McClatchy, 2 
Yerg. 432. } 

Tex.—Hackbarth v. Gordon, (Civ. 
A.) 120 SW 591; Patterson v. Knapp, 
GCivs A.) 99) SW) 125 [aff 102 SW 97]. 

‘Wwis.—Cornelius v. Kessel, 53 Wis. 
395, 10 NW 520. 

[a] Testimony by the land com- 
missioner as to the contents of an 
archive on file in his office is not ad- 
missible. Denn v. Pond, 1 N. J. L. 
379; Stafford v. King, 30 Tex. 257, 
94 AmD 304; Bass v. Mitchell, 22 
Tex. 285: Meyer v. Hale, (Tex. Civ. 
LASS SS Wino 9 Os 

[b] Copies of the official maps of 
the surveys of lands in the state, de- 
posited in the surveyor-general’s of- 
fice, are the best evidence of the ex- 
tent, character, and houndaries of 
such surveys, and therefore parol 
evidence that a private survey con- 
forms to such official survey, without 
producing the copy of the official 


survey, is improper. Surget | v. 
Little, 13 Miss. 319. 

77. Phillips v. Beene, 16 Ala. 720; 
Yarborough v. Hood, 13 Ala, 176; 


Doe v. Stephenson, Smith (Ind.) 20. 
7g. Guitard v. Stoddard, 16 How. 
(U. S.) 494, 14 L. ed. 1030; Phillips 
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The best | tion of a tract 


[§ 1286] 
—ada. 


(b) 


the proceedings, 


General Rule. 
eral rule excluding parol evidence of the contents of 
an accessible public record,®® it is well settled that 


[22C.J.] 1007 


is not admissible,?° without first showing that the 
record evidence cannot be had.77 
the fact is not one which is required to appear of 
record, it may be established by parol evidence,’® 
and such evidence is admissible to show the loca- 


Where, however, 


of land, although there is record 


evidence of the fact.7? 


Judicial Records and Documents 
In accordance with the gen- 


orders, judgments, and decrees of 


courts of record cannot be proved by parol unless 


The best 


has been held to 


v. Doe, 21 Miss. 31. 

79.8 Colton! <lLiand} ete... Com 
Swartz, 99 Cal. 278, 33 P 878; Hein- 
len -v:' Heilbron, 97 Cal; 101, 31 P 
838; McKeen v. Haskell, 108 Ind. 97, 
8 NE 901; Brooks vy. Fairchild, 36 
Mich. 2381. 

80. See supra § 1279. 

81. U. S.—Weatherhead vy. Bas- 
kerville, 11 How. 329, 12 L. ed. 717; 
Kalloch v. Hoagland, 239 Fed. 252, 
152 CCA 240; Fowler v. Byrd, 9 F. 
Cas. No. 4,999a, Hempst. 213; Gass v. 
Stinson, 10 EF. Cas. No. 5,261, 2 
Sumn, 605. 

Ala.—Wilder v. Bush, 75 S 143; 
Williams v. Shows, 197 Ala. 596, 73 
S 99; Milbra v. Sloss-Sheffield Steel, 
ete., Co., 182 Ala. 622, 62 S 176, 46 
LRANS 274; Donegan v. Wade, 70 
Ala. 501; Gassenheimer vy. Huguley, 
64 -Ala. 83. ‘ 

Ariz.—Bailey v. Kenagy, 16 Ariz. 
272, 144, P 636. 

Ark.—Alexander y. Capps, 100 Ark. 
488, 140 SW 722; Alexander v. Fore- 
man, 7 Ark. 252; Clark v. Oakley, 4 


Ark. 236; Williams v. Brummel, 4 
Ar Ke 1 2 Oe ue 

Cal.—Leviston ,v. Henninger, 177 
Cal. 461, 19 P 834; Nims v. John- 


son, 7 Cal. 110; Ex p. Von Vetsera, 7 
Cal, A. 136,93) P 1036. 

Colo.—Bates v. Hall, 44 Colo. 360, 
98 P 8; Union Pac. R. Co. v. Jones, 
21 Colo. 840, 40 P 891; Watson v. 
Hahn, 1 Colo. 385; Carhart v. Odden- 
kirk, 20 Colo. A. 402, 79 P 303; Fox 
v. Line; 145 Colo. A. 258, 59. P 3850: 

Conn.—State v. Thresher, 77 Conn. 
70, 58 A 460; Northrup v. Chase, 76 
Conn. 146, 56 A 518; Waterbury 
Lumber, etc.,; Co: v.. Hinckley, 75 
Conn. 187, 52 A 739; Sherman y. Tal- 
man, 2 Root 140. 


Del.—Downs vy. Rickards, 4 Del. 
Ch. 416. 

Fla.—Bell v. Niles, 61 Fla. 114, 55 
VS 392. 

Ga.—Norman v. Wynne, 136 Ga. 


222, 71 SE 140; Parker v. Ballard, 123 
Ga. 441, 51 SE 465; Wilson v. Allen, 
LOS Gal 27), sol SEY Ola: Cody wn. 
Gainesville First Nat. Bank, 103 Ga. 
789, 30 SE 281; Clark v. Cassidy,+64 
Ga. 662; Armstrong v. Lewis, 61 Ga. 
680; Collins v. Bullard, 57 Ga. 333; 
James v. Kerby, 29 Ga. 684; Griffin 
v. Moore, 2 Ga. 3881; Kennedy v. 
Wilkes, 18 Ga. A. 150, 88 SH 1000. 
Tll.—McIntyre v. Peo., 103 Ill. 142; 
Weis v. Tiernan, 91 Ill. 27; Rock- 
ford, etc., R. Co., v. Lynch, 67 Ill. 149; 


Sherman v. Smith, 20 Ml. 350; 
Humphreys v. Collier,* 1 Till. 297; 
Wiemers v. Cole, 157 Ill. A. 599; 
Thomson v. Caverley, 148 Ill. A. 


295; McNeill v. pono Tih tion 

eGuire v. Goodman, . A. 420; 
ae vy. Bruner, 31 Ill. A. 400; Still- 
man vy. Palis, 23 Ill. A. 408. 

Ind.—Bible v. Voris, 141 Ind. 569, 
40 NE 670; Reilly v. Cavanaugh, 29 
Ind. 435; Jenkins v. Parkhill, 25 
Ind. 473; Cline v. Gibson, 23 Ind. 11; 
Williams v. Case, 14 Ind. 253; Beatty 
v. Gates. 4 Ind. 154. 


Ind. T.—Schwab Clothing Co. Vv. 


the record is lost or destroyed or is otherwise in- 
accessible, and a properly authenticated copy or 
transcript thereof cannot be obtained.®1 


This rule 
apply, even though the evidence is 


Cromer, 1 Ind. T. 661, 43 SW 951. 

Iowa.—State v. Steidley, 135 Iowa 
512, 113 NW 3338; Parsons v. Hedges, 
15 Iowa 119. 

Kan.—Borin vy. Johnson, 65 P 640; 
Pulsifer v. Arbuthnot, 59 Kan. 380, 
53 P 70; La Clef v. Campbell, 3 Kan. 
A. 756, 45 P 461. 

Ky.—Mason vy. Fuson, 171 Ky 111, 
472, 186 SW 891, 188 SW 464; Bar- 
nett v. Gilbert, 164 Ky. 564, 175 SW 
1029; Betty v. Petrie, 138 Ky. 426, 
128 SW 320; Cynthiana, etc., Turn- 
pike Co. v. Hutchinson, 60 SW 3878, 
22 KyL 1233; Beattyville Coal Co. v. 
Hoskins, 44 SW 368, 19 KyL 1759; 
Green v. Davis, 5 Ky. Op. 660. 

La.—Payne v. James, 45 La. Ann. 
381, 12 S 492; State v. Brooks, 39 La. 
Ann. 817, 2 S 498; Graves v. Hunter, 
23 La. Ann. 132; Lockhart v. Jones, 
9 Rob. 381; Williams v. Duer, 14 La. 
523; Broussard vy. Bernard, 7 La. 216. 

Me.—Chase v. Savage, 55 Me. 543; 
Emery v. Fowler, 39 Me. 326, 68 AmD 
627; Moody v. Moody, 11 Me. 247. 

Md.—Gambrill v. Schooley, 95 Md. 
260, 52 A 500, 68 LRA 427; Carlysle 
v. Carlysle, 10 Md. 440; Harker v. 
Dement, 9 Gill 7, 52 AmD 670. 

Mass.—Massasoit-Pocasset Nat. 
Bank v. Borden, 228 Mass. 581, 117 
NE 911; Fitch v. Randall, 163 Mass. 
381, 40 NE 182; Fleming v. Clark, 12 
Allen 191; Kendall v. Powers, 4 
Metc. 553; Sheldon v. Frink, 12 Pick. 

Vv. 


568. ; 

Mich.—Peo. Burke, 157 Mich. 
108, 121 NW 282. 

Minn.—McKinley v. Macbeth, 113 
Minn. 148, 129 NW 216. 

Mo.—Hutchinson vy. Patterson, 226 
Mo. 174, 126 SW 403; Cummings v. 
Brown, 181 Mo. 711, 81 SW 158; Den- 
nison v. St. Louis County, 33 -Mo. 
168; Wynne v. Aubuchon, 23 Mo. 30; 


Milan v. Pemberton, 12. Mo. 598; 
Estes v. Missouri Pac. R: ;Co.,; 111 
Mo. A. 1, 85 SW 909. 

Mont.—Spencer  v. Spencer, . \31.. 


Mont. 631, 79 P 320. 

Nebr.—Reynolds v. State, 58 Nebr. 
49, 78 NW 4838. 

FO Grimes Si v. Notware, 13 Nev. 

N. H.—Probate Judge v. Briggs, 3 
N: HOS: 

N. J.—lLivesey v. Besson, 82 N. J. 
L, 333, 82 A 509; Tice v. Reeves, 30 
N, J. L. 314; Tyrrel v. Woodbridge 
TDi 2G, Ne de t eLoe a hoy imonds i. 
Post, 25 N. J. Eq. 447; Michener v. 
Lioyd, 16 N. J... Ha. 38; In re Mc- 
Craven, 87 N. J. Eq. 28, 99 A 619. 

N. Y.—Dorr v. Troy, 19 Hun 223: 
Wright v. Maseras, 56 Barb, 521; Sut- 
ton v. Dillaye, 3 Barb. 529; Underhill 
v. Reinor,7 2 Hilt; 319; “Pollock v. 
Hoge. 4 ES Die Smith *4735 "Puck ve 
Rottkowsky, 47 Misc. 386, 93 NYS 
1112; Rosenberg v. Goldstein, 38 
Mise. 753, 78 NYS 831; Pohalski v. 
Ertheiler, 18 Misc. 338, 41 NYS 10; 
MeVity v.' Stanton, 10 Misc. 105, 30 
NYS 934; Stebbins v. Cooper, 4 Den. 
191; Cooper v. Watson, 10 Wend, 202; 
Lansing v. Russell, 3 Barb. Ch. 325, 

N. C.—Baker v. Garris, 108 N. C. 


* 
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offered merely to prove the result of a judgment, 
and not the proceedings by which it was obtained,*? 
and to exclude parol evidence of the mere existence 
of a judgment.** But on the other hand, parol evi- 
dence of an arrest has been held admissible over 
an objection that the record in the criminal pro- 
ceedings should have been procured and offered, 
where the purpose of the evidence was not to prove 
the legality of the proceedings, but merely to show 
the fact of the arrest, at whose instigation it was, 
and its effect;8* and in an action for malicious 
prosecution, it has been held that, although the court 
records are,the best evidence, the person who was 
accused of crime, may testify that he had been ar- 
fested and tried, such evidence being received upon 
the theory that the questions called for collective 


218, 13 SE 2; Scott v. Bryan, 73 N. 
C. 582; Smith vy. Harkins, 38 N. C. 
613, 44 AmD 83. 

N. D.—yYokell v. Elder, 20 N. D. 
142, 127 NW 514; Galvin v. Tibbs, 17 
N. D. 600, 119 NW 39. 

Oh.—Smiley v. Dewey, 17 Oh. 156; 
Newcomb v. Smith, 5 Oh, 447; Lud- 
low v. Johnston, 3 Oh. 553, 17 AmD 
609; Inman vy. Jenkins, 3 Oh. 271. 

Okl.—In re Bates, 174 P 743; Cock- 
rell v. Schmidt, 20 Okl. 207, 94 P 
521, 129 AmSR 787. 

Or.—Baker County v. Huntington, 
AGM Ors L275. ATO (Pel As Ts Bowiek fv. 
Miller, 21 Or. 25, 26 P 861. 

Pa.—Otto v. Trump, 115 Pa. 425, 
$A V786 Karch v. Com.,'3 Pa. 269; 
Fastig’s' Est., 20 Pa.Dist. 77. 

R. I.—Warren vy. Warren, 33 R. I. 
Wi, 80 A 593. 

S. C.—Baker vy. Deliesseline, 15 S. 
Cc. L. 872; Messonier v. Charleston 
Union Ins. Co., 10 S. C. L. 155. 

S. D—Noyes v. Belding, 5 S. D. 
603, 59 NW 1069 Woodward y. Stark, 
4 S. D. 588, 57 NW 496. 

Tenn.—Brady v. White, 4 Baxt. 
382; Williamson v. Anthony, 4 Heisk. 
78: Ezell v. Giles County Justices, 
3° Head 5838; Brown v. Wright, 4 
Yerg. 57; City Sav. Bank v. Kensing- 
ton Land Co., (Ch. A.) 37 SW 4087. 

Tex.—Dosche v. Nette, 81 Tex. 
265, 16 SW 1013; Hughes v. Christy, 
26 Tex. 230; Brasfield v. Young, 
(Civ. A.) 153 SW 180; Erie City Iron 
Works v. Noble, 58 Tex. Civ. A. 245, 
124 SW 172; Green v. White, 18 Tex. 


Vt.—Citizens’ Sav. Bank, etc., Co. 
yv. Fitchburg Mut. F. Ins. Co., 87 Vt. 
23, 86 A 1056; Graham y. Gordon, 1 
D. Chipm. 115. 

Va.—Millers vy. Catlett, 10 Gratt. 
(51 Va.) 477; Buford v. Buford, 4 
Munf, (18 Va.) 241, 6 AmD 511. 

W. Va.—Bloss v. Plymale, 3 W. Va. 
393, 100 AmD 752. 

Wis.—Steinkopf v. Steinkopf, 165 
Wis. 224, 161 NW 757, 1 ALR 1103. 

[a] The best evidence of natural- 
ization of an alien is the original 
papers or certified copies of the rec- 
ord, State v. Chamberlain, 180 Iowa 
685, 168 NW 428. 

[b] Testimony of the judge be- 
fore whom the proceedings were had 
is excluded by this rule. Bellamy v. 
Hawkins, 17 Fla. 750. 

[c] A judgment rendered but not 
entered on the journal, as required 
by law, cannot be shown by secondary 
evidence. Cockrell v. Schmitt, 20 
Okl. 207, 94 P 521, 129 AmSR 787. 

[d] Entries by a court commis- 
sioner expressing his understanding 
of the contents of a petition and 
docket entries by the clerk of the 
court that certain papers were filed 
and certain orders made on certain 
dates, were incompetent as evidence 
in subsequent proceedings, the cdh- 
tents of the papers being provable 
by the documents themselves, or by 
other secondary evidence. Bailey vy. 
Kenagy, 16 Ariz. 272, 144 P 636. 


‘Civ. A. 509, 45 SW 389. 


EVIDENCE 


facts.8> 
[§ 1287] bb. 


eign countries.®? 
also to exclude 


[e] Documentary evidence other 
than the record is also inadmissible. 
Massasoit-Pocasset Nat. Bank  v. 
Borden, 228 Mass. 581, 117 NE 911, 

82. Lomerson vy. Hoffman, 24 N. 
J. L. 674 [rev on other grounds 25 
ING Ji. 162545 

Bsn Bogert, vc UscSsus Cte CleLs: 
McKinley v. Macbeth, 113 Minn. 148, 
129 NW 216, 389; Livesey v. Besson, 
82 N. J. L. 333, 82 A 509. = 

[a] Where the gist of an action 
is the existence of a judgment, the 
judgment cannot be proved by parol. 
Livesey v. Besson, 82 N. J. L. 333, 
82 A 509. 

[b] Judgment of same court.— 
Parol evidence of the existence of a 
judgment of record in the court in 
which the action is on trial should 
be excluded, McKinley v. Macbeth, 
113 Minn. 148, 129 NW 216, 389. 

[cl An award by an executive of- 
ficer constituting a statutory judg- 
ment cannot be proved by parol. 
Bogerticys, U.0853  CunGei. iiss 

84. Oliver v, Hutchinson, 41 Or. 
443, 69 P 139, 1024. 

85. Birmingham Bottling Co. v. 
Morris, 193 Ala. 627, 69 S 85. 

86. See supra § 1286, 
87. U. S.—Sutton v. Mandeville, 
23 on Cas. No. 13,648, 1 Cranch C. 


[Ofte 

Ala.—Williams v, Shows, 197 Ala. 
596, 73 S 99; Kornegay v. Mayer, 135 
Ala. 141, 33 S 386; Crenshaw County 
v. Sikes, 113 Ala. 626, 21 S 135; Glov- 
er v. Gentry, 104 Ala. 222, 16 S 38; 
Donegan v. Wade, 70 Ala. 501; North- 
ern Alabama R. Co., v. Feldman, 1 
Ala, A. 334, 56 S 16. 

Ark.—Hogue v. Dudley, 208 SW 
582; Hogue v. Hogue, 208 SW 579. 

Cal.—Mullenary y. Durton, 3 Cal. 
A. 268, 84 P 159. 

Ga.—McKee v. McKee, 48 Ga. 332. 

Ida.—Idaho Mercantile Co. v. Ka- 
lanquin, 8 Ida. 101, 66 P 933. 


an Lie v. ‘Jones, 12 Ind. 
Towa.—Wheelock v. Hull, 124 Iowa 
752, 100 NW 863. 


are v. Strickland, 26 Me. 
Wd.—Harper v. Davis, 115 Md. 349, 

80 A 1012, 35 LRANS 1026, AnnCas 

ke oe 861; Clarke. v. State, 8 Gill & 
Mo.—Gates v. Hunter, 13 Mo. 511. 
Nebr.—Quinby v. Ayres, 1 Nebr. 

(Unoff.) 70, 95 NW 464. 
N. J.—Dranow v, MacDonald, 76 

N. J. L. 259, 69 A 1009. 

ro Y.—Lyman vy. Weber, 170 NYS 


Okl.—Coombs v. Cook, 35 Okl. 326,. 


129 P 698. 

Pa.—Snyder vy. Snyder, 6 Binn. 483, 
6 AmD 493. ; 
Pitta riet Aa v. Glass, 2 Humphr. 

Tex.—Roberts v. Connellee, 71 Tex. 
11, 8 SW 626; Williams vy. Davis, 56 
Tex. 250; Diseren v. State, 59 Tex. 
Cr. 149, 127 Sw 10388. 

Vt.—Franklin y, Brownson, 2 Ty- 
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Applications of Rule—(aa) In 


General. The rule just stated 8° applies where it is 
sought to establish by parol facts which properly 
appear upon the records of a court, or to prove by 
oral evidence the contents of documents properly 
constituting a part of such records, although such 
facts and documents are not the acts of the court 
itself.87 In like manner the record itself, or a prop- 
erly authenticated copy or transcript, is the best evi- 
dence, and parol evidence is excluded by this rule, 
where it is sought to prove facts properly/appearing 
of record in courts of criminal jurisdiction,’* or, 
it has been held, in the courts of sister states or for- 


The rule under discussion applies 
parol evidence of the contents of 


ler 103. 

[a] Receipt of payment of a judg- 
ment, (1) if the receipt is entered 
upon the record, is within the rule 
stated in the text. Williams v Jones, 
12-Ind. -561s-Hatl v.- Hall, - (Lenn: Ch, 
A.) 59 SW-203. (2) “At the com- 
mon law it was not competent for 
the defendant to prove by parol that 
a judgment was paid, when it came 
in question collaterally, because such 
payment was matter in pais, and not 
of record or by deed. A judgment 
of record was considered of too high 
dignity to be impeached by such evi- 
dence. ... This statute [4 Anne c 
16 §12] alters the common law only 
in actions brought upon it by the 
parties or privies to the judgment: 
in all other cases it remains, conse- 
quently it is not admissible for the 
defendant, where the judgment comes 
in question collaterally, to prove pay- 
ment by parol.’ Nichols y. Disner, 
29) Nvide edb. 2935829452955 - 3) Meat 
the date of payment of a judgment 
may be shown by parol; also the date 
of entry of satisfaction. Downs v. 
Rickards, 4 Del. Ch. 416. (4) And 
payment made on the execution may 
be proved by parol as an independent 
fact, without producing the writ of 
execution containing indorsement of 
payment; such indorsement being 
only prima facie evidence at best. 
Hayden v. Rice, 18 Vt. 353. 

[b] To prove due diligence in cer- 
tain chancery proceedings, it was 
held that a_ solicitor’s testimony 
based upon his examination of the 
records was not admissible, but that 
the records should be produced. Du- 
vall vy. Peach, 1 Gill “GMid.)) iv2 

88. U. S.—Baltimore, ete. R. Co. 
v. Ramhe, 59 Fed. 75, 8 CCA 6; U. S. 
v. Wary, 28 F. Cas. No. 16,645, 1 
Cranchi GC. Chasd2, 

Ala.—Williams v. Shows, 197 Ala. 
5965 Wt3, S199) 

Ark.—Southern Ins. Co. y. White, 
58 Ark. 277, 24 SW 425. 

Ga.—Harris v. Atlanta, 62 Ga. 290. 

Ill.—Peo. v. Spain, 157 Ill. A. 49. 

Ind.—Abrams v. Smith, 8 Blackf. 95. 

Ky.—Ball v. Loughridge, 109 SW 
275, 80 KyL 1123; Cole v. Hanks, 3 
T. B. Mon. 208. 

La.—F lynn yv. Merchants’ Mut. Ins. 
Co., 17 La.’ Ann. 135; Castellano v. 
Peillon, 2 Mart. N. S. 466. 

Mass.—Hackett v. King, 6 Allen 58. 
Bae H.—Smith y. Smith, 43 N. H. 

N. Y.—Newcomb vy. Griswold, 24 
N.Y. 298: Tacy vy. Starks)"67 App. 
Div. 422, 73 NYS 225; Peck v. Yorks, 
47 Barb. 1381; Rathbun vy. Ross, 46 
Barb. 127. 
geo ae emh v. Storey, 49 Pa. Super. 


224; Lining v. Bentham, 2 S. Cc. L. 


“-Wis.—Kirschner v. State, 9 Wis. 


140. 
89. U. S— Zimpelman vy. Hipwell, 
54 Fed. 848, 4 CCA 609. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


S. C—Cherry v. McCants, 7 S. C. 


ete =, 
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pleadings,®® of the findings and verdict of a jury, 
and of judicial writs, including the returns and 
other indorsements made thereon.®?? 
applies to exclude parol evidence of such matters 
as the time when an action was commenced,®? the 
service of notice by publication,®* a warrant signed 
by the president of a court martial,®> an adoption 
effected by order of court,®® the dismissal of an ac- 
tion,®? a bill of costs,°’ the appointment of a re- 
ceiver,®® the authority of a receiver to sell land 
under an order of court,) authority from the com- 
missioners’ court of a county to execute a deed,? 
and whether the bond which a sheriff is required to 
give for the performance of his duties has been ac- 
knowledged in open court by the parties who exe- 
Parol evidence as to the 
testimony of a witness on a former trial has been 
considered not admissible if a transcript of such 


cuted and recorded it.? 


CO ree ean Vin SUCK meeita oe Til. 


Ind.—Teter v. Teter, 88 Ind. 494; 
Anderson v. Ackerman, 88 Ind. 481. 
se v. Jamison, 15 La. Ann. 

ae ey Lush iee S eilval ) ee 
920. 

Pa.—Otto y. Trump, 115 Pa. 425, 8 
A 786. 
ck oA C.—State v. McElmurray, 34 S.C. 

. 33. 

S. D.—Mears v. Smith, 19 S. D. 
79, 102 NW 295. 

Va.—Catron vy. Bostic, 123 Va. 355, 
96 SE 845. 

Wash.—Kentzler vy. Kentzler, 3 
Wash, 166, 28 P 370, 28 AmSR 21. 

{a] On the other hand it has been 
held: (1) That transactions respect- 
ing civil suits in foreign countries 
may he proved by depositions. Young 
Va iGresorye. 3. Calli-(7* Va.) 44670.2 
AmD 556. Mode of proving such rec- 
ords see supra §§ 998—-1014;.1023-1026. 
(2) That the judicial proceedings of 
a foreign court may he proved by the 
testimony of competent witnesses. 
Nease v. Broadwater Mercantile Co., 
(Tex. Civ. A.) 206 SW 692, 

90. Cal.—Nims v. Johnson, 7 Cal. 
0; 

Colo.—Rose v. Otis, 5 Colo. A. 472, 
OMS at teat 

Ga.—Parker v. Ballard, 123 Ga. 
441, 51 SE 465; Nelson v. Solomon, 
112 Ga. 188, 37 SE 404. 

Tda.—Idaho Mercantile Co. v. Kal- 


anquin, 8 Ida. 101, 66 P 933. 

Ind.—Howe v. Fleming, 123 Ind. 
262 2teNE 238s) Colbonn wee Bry, 
23 Ind. A. 485, 55 NE 621. 

Me.—Levant v. Rogers, 32 Me. 
159. 

N. Y.—Dygert v. Coppernoll, 13 
Johns. 210. 

{a] Admissions in pleadings can- 
not be shown by parol. Colburn v. 
Wry, omic Ara Sib eri a NE 6210 


[b] The contents of a bill of 
particulars cannot be shown by parol. 
Idaho Mercantile Co. v. Kalanquin, 
8 Ida. 101, 66 P 933. 

[c] Proof of independent fact.— 
But where a party sought to show 
that a certain note signed by him 
was invalid, as being subject toa 
counterclaim, it was held that while 
parol evidence of the contents of 
written pleadings filed in a _ suit 
which had been brought on a note 
and was pending in a foreign coun- 
try were not admissible to prove the 
counterclaim, yet the facts tending 
to establish the counterclaim could 
be proved by parol. Moor v. Moor, 
(Text Civ Al) 63 SW 347. 

91. Lawrence v. Sherman, 15 F. 
Cas. No. 8,144, 2 McLean 488; Hames 
v. Brownlee, 71 Ala, 132; Abrams v. 
Smith, 8 Blackf. (Ind.) 95; Rollins 
v. Wicker, 154 N. C. 559, 70 SE 934. 

{a] A finding as to the legitimacy 
of plaintiff in a former action, to 
which defendant was not a party, 
cannot be shown by the testimony of 


[22 C.J.—62] 
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The rule also 
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administrator ;1* 


a member of the jury which made 
such finding. Rollins y. Wicker, 154 
N. C. 559, 70 SE 934. 

92. U. S—Ray v. Law, 20 F. Cas. 
INOMiasb92.) bet. CaC. 207s 


Ala.—Smelser v. Drane, 19 Ala. 
245; McDade y. Mead, 18 Ala. 214. 
Colo.—Gottlieb vy. Barton, 13 Colo. 


ASAT Ou Pe to4. 

Il]l.— Peo. v. Venard, 168 Ill. A. 254. 

Iowa.—Faville v. State Trust Co., 
96 NW 1109. 

Ky.—French y. Frazier,’7 J. J. 
Marsh. 425. 

Mass.—Hindle v. Healy, 204 Mass. 
48, 90 NE 511. 

61 Mo. 


Mo.—Dawson vy. 
A. 672. 

N. Y.—Foster v. Truill, 12 Johns. 
456; Brush v. Taggart, 7 Johns. 19. 

N. C.—Wells v. Bourne, 113 N. C. 
82, 18 SE 106. 

Okl.—Cox v. State, 160 P 895. 

Pa.—Farmers’, etc., Bank v. For- 
dyce, 1 Pa, 454. 

Tex.—Luck v. Zapp, 1 Tex. Civ. 
A. 528, 21 SW 418. 

[a] In an action on a bail bond, 
an arrest of the principal, by the 
sheriff, under ca. sa., may be shown 


Quillen, 


by parol. McKnight y. Sessions, 42 
SaiC. Lillo: 
93. Graybill v. De Young, 140 


Cal, 323, 73 P 1067; Mullenary v. Bur- 
ton peo nCal.wAS 2638, 184) ol59. 

94. Manion v. Brady, 158 Iowa 
306, 188 NW 558. 
setebbins v. Cooper, 4 Den. (N. 
Coombs y. Cook, 35 Okl. 326, 
129 P 698, 

97. Keen v. Tanner, 136 Ga. 194, 
71 SE 141. 

98. Gates vy. Hunter, 13 Mo. 511. 

99. Pearson vy. Wallace, (Mich.) 
170 NW 72. 

1. Hutchinson y. Patterson, 226 
Mo. 174, 126 SW 403 (cannot be 
shown by recitals in deed or by oral 
testimony). 

2. Gamble v. Martin, 60 Tex. Civ. 
A. 517, 129 SW 386. 

3. Bryan vy. Glass, 
(Tenn.) 399. 

4 Turner v. Southwest Missouri 
R. Co., 138 Mo, A. 143, 120 SW. 128; 
Estes v. Missouri Pac. R. Co., 111 
Mo. A. 1, 85 SW 909. 

5. Mollison y. Rittgers, 140 Iowa 
365, 118 NW 512, 29 LRANS 1179; 
Dickman v. MacDonald, 50 Misc. 531, 
99 NYS 429. 

Proof of former testimony general- 
ly see supra §§ 527-532. 

6. Hagan vy. Holderby, 62 W. Va. 
106, 57 SE 289, 125 AmSR 960. 

7. See supra § 1286. 

8, Eagle Lake First Nat. Bank v. 
Robinson, (Tex. Civ. A.) 124 SW 177; 
Erie City Iron Works v. Noble, 58 
Tex. Civ. A. 245, 124 SW 172. - 

{a] To show that a person is in- 
solvent, secondary evidence that he 
had filed a petition in bankruptcy and 
turned over his property to the trus- 
tees is improper. Eagle Lake First 


2 Humphr. 
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testimony can be obtained,* but there is also author- 
ity for the contrary view.® 
clerk of the court that a special received qualified 
by giving bond as required by the decree appoint- 
ing him is inadmissible in evidence, an authenti- 
cated copy of the record being necessary evidence.® 
(bb) Bankruptcy Proceedings. 
rule under consideration’? excludes parol evidence 
-of proceedings in a court of bankruptcy,’ such as 
the-appointment of a trustee,® a claim of exemp- 
tion,!® the setting aside of certain property to a 
bankrupt as exempt," the contents of a schedule,’ 
or a certificate of discharge.1* 

(cc) Proceedings in Probate Courts. 
The rule under consideration 1* excludes parol evi- 
dence of the proceedings of probate courts,!® such 
as the probate of a will;'® the appointment of an 


A certificate by the 


The 


the revocation of the powers of an 


Nat. Bank v. Robinson, (Tex. Civ. A.) 
124 SW 177. 

9. Traylor v. Epps, 11 Ga. A. 497, 
75 SE 828. 

[a] The best evidence that one is 
a duly authorized trustee in bank- 
ruptcy is a certified copy of the bond 
given by him as trustee, and it is in- 
competent to prove by parol evi- 
dence that he is a trustee in bank- 
ruptcy, over the objection that there 
is better evidence. Traylor v. Epps, | 
11 Ga. A. 497%, 75 SE) 828. 

10. Northern Alabama R. Co. v. 
Feldman, 1 Ala. A. 334, 56 S 16. 

11. Galvin v. Tibbs, 17 N. D. 600, 
119 NW 39. 


iene Thomson y. Caverley, 148 Ill. 
[a] A discharge in bankruptcy as 


a bar to an action is not affected by 
a defense which consists of a verbal 
showing that the debt sued upon was 
not contained in the schedule of lia- 
bilities filed in the bankruptcy pro- 
ceeding. Proof of omission to sched- 
ule should be made by the produc- 
tion of such schedules. Thomson vy. 
Caverley, 148 Ill. A. 295. 

13. Regan v. Regan, 72 N. C. 195. 

14. See supra § 1286. 

15. Hand vy. Haughland, 87 Ark. 
105, 112 SW 184; Horton y. Win- 
bigler, 175 Cal. 149, 165 P 423; Good- 
no v. Hotchkiss, 88 Conn. 655, 92 A 
419; Grooms v. Grooms, 147 Ga. 206, 
93 SE 201. 

[a] Effect of record.—A question 
asked a witness who had identified 
records of a probate court as to 
whether there was any record show- 
ing whether so-called mutual dis- 
tribution of an estate was received 
as such should be excluded as calling 
for evidence of which the record is 
the best evidence. Goodno v. Hotch- 
kiss, 88 Conn. 655, 92 A 419. 

16. Betty v. Petrie, 1388 Ky. 426, 
128 SW 320. 

[a] Dropping of proceedings to 
revoke probate.—The court records 
are the best evidence of who dropped 
proceedings to revoke the probate of 
a will in the court. Spencer v. Spen- 
cer, 31 Mont. 631, 79 P.320. 

17. Ala.—Elliott v. Eslava, 3 Ala. 
568. 

Ill.— Williams v. Jarret, 6 Ill. 120. 

La.—Rouly v. Berard, 11 Rob. 478. 

Md.—Smith y. Wilson, 17 Md. 460, 
79 AmD 665. 

Mich.—Seventh Day Adventists 
General Conference Assoc. v. MEET 


gan Sanitarium, etc. Assoc., 
Mich. 504, 132 NW 94. 

N.. J.—Hay vy. Bruere, 6 N. J. L. 
212. 

Oh.—Pittsburgh, etc. R. Co. v. 


HRrancis, 13-Oh. Cir Ct., N,..S. £6, 

[a] The record is better evidence 
than a statement in the bond. Elliott 
v. Eslava, 3 Ala. 568. 

[b] Where the court acts minis- 
terially, (1) and not judicially in 
granting letters of administration, 
ete., parol evidence is admissible. 
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executor ;*® or the setting apart of a year’s support 
to the widow and children; as well as of matters 
occurring in such court and evidenced by the rec- 
ords thereof, although not acts of the court itself, 
such as the grounds of a contest of probate;?° the 
qualification of an executor” or guardian;?? the 
execution of the statutory bond by an administrator 
as required by order of court;?% a claim against a 
decedent’s estate;** the allowance of a claim by 
an executor or administrator;?° the fact that ad- 
ministration on an estate is still pending;?° the re- 
port,?7 inventory,”® or final account ?° of an executor 
or the terms of distribution of 


or administrator; 

a decedent’s estate.°° 
[§ 1290] 

Magistrates. 


Wardwell v. McDowell, 31 Ill. 364; 
Ayres y. Clinefelter, 20 Ill. 465. (2) 
Ministerial acts of courts generally 
see infra § 1292 

{c] Lack of administration may 
be shown by the testimony of any 
person that he has examined the rec- 
ords in the ordinary’s office of the 
county in which ietters should have 
been taken out, and that the records 
do not show that letters were grant- 
ed; put is not established by proof 
from the witness that he had ex- 
amined, and is familiar with the rec- 
ords in the ordinary’s office in the 
county of decedent’s residence for a 
portion of the period between de- 
eedent’s death and an action by his 
heirs at law, that nothing appeared 
in the records so examined to indi- 
eate the appointment of an adminis- 
trator. Wilson v. Wood, 127 Ga, 316, 
56 SE 457. 

18. Wright v. Gilbert, 51 Md. 146. 

[a] Minutes of the county clerk, 
to the effect that an executor had 
been ordered to give an additional 
bond, and was removed upon his fail- 
-ure to do so, are not admissible in 
evidence for any purpose. Steele v. 
Steele, 89 Il). 51. 

19. -Selph v. Selph, 133 Ga. 409, 
€5 SE 881. 

20. Donegan v. Wade, 70 Ala. 501. 

21. Roberts vy. Connellee, 71 Tex. 
11, 8 SW 626. 

22. Clarke v. State, 8 Gill & J. 
(Md.) 111. 

23. Shannon y. Summers, 86 Miss. 
619, 38 S 345. 

24. Kornegay v. Mayer, 135 Ala. 
141, 33 S 36. 

[a] The best evidence of the filing 
and docketing of a claim in the 
probate court against the estate of 
a decedent is the docket entries there 
made. Gillespie v. Campbell, 149 Ala. 
193, 43 S 28. 

[b] The presentation of a claim to 
commissioners of an insolvent dece- 
dent’s estate cannot be shown by 
parol. Franklin vy. Brownson, 2 Ty- 
Yer (Vt.) 108. 

25. Harper v. Davis, 115 Md. 349, 
80 A 1012, 35 TRANS 1026, AnnCas 
19138A 8C1. 

56’ Tex. 


Brae Williams v. Davis, 

27. Quinby v. Ayers, 1 Nebr. (Un- 
off:) 70, 95° NW 464. 

[aj Withdrawal of returns.—In 
an action on an administrator’s bond, 
evidence that the administrator had 
made returns as such, and that the 


returns, although filed, had been 
withdrawn, was not objectionable as 


not the best evidence. American 
Surety Co. v. Wood, 2 Ga. A. 641, 
58 SE 1116. 


28. Roberts v. Connellee, 71 Tex. 
11, 8 SW 626. 


(dd) Proceedings before Justices and 
Although the courts of justices of the 
peace, magistrates, and trial justices are not tech- 
nically courts of record, yet where the proceedings 
and judgments of such courts are required by law 
to be put in writing, or where a record of such pro- 


EVIDENCE 


missible.% ‘ 
[§ 1291] 


under Process or Order. 
ure and sale of property under an order or decree 


[§§ 1289-1291 


ceedings and judgments is in fact kept, such writ- 
ing or record, or a properly authenticated transcript 
thereof, constitutes the best evidence, and parol evi- 
dence of the matters contained therein is excluded 
unless the writing has been lost or destroyed or is 
otherwise inaccessible.*1 
parol evidence offered to prove such proceedings or 
judgments is the testimony of the justice himself.*? 
But where no record was kept parol evidence is ad- 


This is true, although the 


(ee) “Seizure and Sale of Property 


As a general rule the seiz- 


or other judicial process cannot be proved by parol 


obtained.?* 


amen. Pierce v. Strickland, 26 Me. 
(® 
30. McKee y. McKee, 48 Ga. 332. 
31. U. S—U. S. v. Chenault, 25 
rf Cas: INO. 14,791,592) ‘Cranch. ‘C2 'C. 
‘Ala.— Watson v. State, 63 Ala. 19; 
Blackman v. Dowling, 57 Ala. 78. 
Ark.—Twist v. Mullinix, 126 Ark. 
427, 190 SW 851. 


Ga,—Fitzgerald v. Adams, 9 Ga. 
471; Gittens v. Whelchel, 12 Ga. A. 
141, 76 SE 1051. 

Ill.—Walter v. Kirk, 14 Ill. 55; 


Comisky v. Breen, 7 Ill. A. 369; Can- 
trall v. Fawcett, 2 TVA 569% 
Ky.—Stromburg Vi se barick.~ 6."B: 
re 578; Wilson v. Com., 6 Ky. Op. 
Mass.—Whitton vy. 
Mass, 535. 
Miss.—Davis v. State, 90 Miss. 56, 
43 S 81; Bell v. State, 38 S$ 195: 
Standifer v. Bush, 16 Miss. 383. 
Mo.—State v. Shirley, 233 Mo. 335, 
1385 SW 1. 
61 N. 


Y. 633; Grimm v. Hamel, 2 Hilt. 434; 
Webb vy. Alexander, 7 Wend. 281; 
Posson vy. Brown, 11 Johns. 166. 
N. D.—Taugher v. Northern Pac. 
R. Cove21 ND, 2114, 129: INiW, 8747, 
S. C.—State v. Rice, 49 S. C. 418, 
27 SE 452, 61 AmSR 816; Cherry v. 
McCants, 7 S. C. 224; Etters v. Et- 
ters, 45 S.C. L. 413. 
hor thine ore v. Walker, 
Tex.—Holt v. Maverick, 5 Tex. Civ. 
A, 650, 23 SW 751, 24 SW 532; Bas- 
kins y. State, (Cr.) 171 SW 723. 
Vt.—Nye v. Kellam, 18 Vt. 594; 
Wright v. Fletcher, 12 Vt. 481. 
et S.—Bauld v. Reid, 36 N. S. 


{a] This rule has been applied to 
exclude parol evidence of: (1) A 
warrant issued by a justice. U.S. v. 
Chenault, 25 FH: ‘Cas.’ No. ~ 14,791, 2 
Cranch C. C. 70. (2) A surrender by 
bail before a justice. Whitton v. 
Harding, 15 Mass. 585. 

[b] On the other hand it has been 
held that on a trial for murder it 
was proper to permit the state to 
prove, by a witness who recollected 
the testimony in the examining court, 
what it was, after the proper founda- 
tion had been laid for its introduc- 
tion, notwithstanding the substance 
of the evidence may have been taken 
down by the magistrate pursuant to 
statute. Bennett v. State, 84 Ark. 
97, 104 SW 929, 

32. Ala.—Bullock vy. Ogburn, 13 
Ala. 346. 

Fla.—Bellamy y. Hawkins, 17 Fla. 


Harding, 15 


5 Yerg. 


750. 
Ga.—Cicero v. State, 54 Ga. 156. 
Ky.—Partin v. Com., 154 Ky. 701, 


159 SW 542. 


evidence, unless the loss or destruction of the ree- 
ord evidence of the authority under which the pro- 
ceedings were had is shown, and a properly authen- 
ticated copy or transcript of the record cannot be 
The mere fact of the issuance of an 
execution, as distinct from its contents may, how- 


Miss.—State v. Ireland, 89 Miss. 


T6Se 42252097: 

N. Y.—Boomer v. Laine, 10 Wend. 
525; White v. Hawn, 5 Johns, 351. 

Oh.—Heeney vy. Kilbane, 59 Oh. St. 
499, 58 NE 262. . 

S. D.—Miller v. Durst, 14 S. D. 587, 
86 NW 681. 

Tex.—Holt v. Maverick, 5 Tex. Civ. 
A. 650, 23 SW 751, 24 SW 532; Bas- 
kins y. State, (Cr.) 171 SW 728. 

33. Rex v. Yaldon, 17 Ont. L. 179, 
12 OntWR 384. 

34. Ala.—Stephens v. Head, 138 
Ala. 455, 35 S 565; Lannier, etc., En- 
gine Co. v. Hall, 86 Ala. 305, 5 S 
584; Phillips v. Costley, 40 Ala. 486, 
Doe v. Reynolds, 27 Ala. 364. 

Ark.—Kennedy y. Clayton, 29 Ark. 
270. 

Ga.—Shiver v. Bentley, 78 Ga. 537. 
3 SE 770; Walton y. Mitchell, 11 Ga. 
A. 159, 74 SE 1006. 

Ind.—Harlan y. Harris, 17 Ind. 328. 


Kan.—MacRae v. Kansas. City 
Piano Co., 64 Kan. 580, 68 P 54. 
Ky.—Shields y. Chesser, 167 Ky. 


532, 180 SW 968; Griffith vy. Hicks, 5 
Ky. Op. 687. 

La,—Payne v. James, 45 La. Ann. 
S8ie 12S 492; French v. Prieur, 6 
Rob. 299. 

Md.—Myers v. Smith, 27 Md. 91; 
McKee v. McKee, 16 Md. 516; Gaither 
v. Martin, 3 Md. 146; Giese v. Thomas, 

458. 


Y Hlareres Ag: 

Pa.—Mansfield v. Bell, 24 Pa. Su- 
per. 447. 

Tex.— Jolley v. Brown, (Civ. <A.) 
V9 SW: 

{a] This rule has been applied to 


exclude parol evidence as to: (1) A 
levy under execution. Walton y. Mit- 
chell, 11 Ga, A. »159; 74:-SE 1006; 
Giese vy. Thomas, 7 Harr. & J. (Md.) 
458. (2) Whether a _ sheriff took 
possession of goods under a writ of 
execution. Stephens v. Head, 138 Ala. 
455, 35 S 565. (3) An execution 
sale. Harlan vy. Harris, 17 Ind. 328; 
MacRae v. Kansas City Piano Co., 64 
Kan. 580, 68 P 54; Giese v. Thomas, 
supra. (4) A foreclosure sale of 
mortgaged property. Doe v. Reynolds, 
27 Ala. 364. (5) A sale under an 
order of a court of chancery. Phil- 
lips v. Costley, 40 Ala. 486. (6) A 
sale under a probate decree. French 
y/' Prieur) <6) Robs) (Las 299e 2 C7), TA. 
sale under a judgment for rent. 
Payne v. James, 45 La. Ann. 381, 12 
S 492. (8) A sale under a tax war- 
rant. MacRae vy. Kansas City Piano 
Co,, 64 Kan? 580, (68 (Po b4r ho) A 
seizure and sale under a distress 
warrant. Myers v. Smith, 27 Md. 


al ‘ 

{b] In an action to recover prop- 
erty purchased at an execution sale, 
the judgment and execution must be 
produced or their absence explained. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1291-1294] 


ever, be proved by parol;*° and it has been held that 
where a sheriff returned the original execution, on 
which a levy was made, and his return thereof, to 
the justices’ court of one county, and filed a copy 
thereof in the county court of another county, the 
sheriff was properly permitted to testify, in a pro- 
ceeding based on such levy, that a copy attached to 
the justice’s deposition was correct, and that in the 
copy filed in the other county he had omitted to 
make an interlineation, over an objection that the 
original execution was the best evidence.*® 

[§ 1292] cc. Limitations of Rule. A judicial 
record does not constitute the best evidence of facts 
which are not from their nature susceptible of proof 
by the record,*’ or of facts which, while they may 
perhaps be to some extent provable by the record, 
are in their nature independent facts or matters 
in pais.°® Among the latter class are merely minis- 
terial acts of a court, such as granting letters testa- 
mentary *° or approving official bonds.*° . 

[§ 1293] da. Want of Record.*: It is gener- 
ally held that the proceedings, judgments, and de- 
erees of court of record can be proved only by the 
record itself or a properly authenticated copy there- 


EVIDENCE 
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of, and that, if no record of such matters has ever 
been made, the absence of the record cannot be sup- 
plied by parol or other extrinsic evidence; the rule 
whereby secondary evidence is admitted as to lost 
or destroyed records not being applicable.*2» In 
such cases the proper remedy is by legal proceed- 
ings to have the missing record properly made up,** 
and for this purpose parol evidence is admissible to 
show the existence and occurrence of the proceed- 
ings, the record of which is to be supplied.** But 
the foregoing rules do not apply to the proof of 
facts and proceedings which are not required by law 
to be recorded;*° nor do these rules apply in proy- 
ing the proceedings of a tribunal which is not a 
court of record.*® 

[§ 1294] (c) Corporate Records—az. Private 
Corporations *7—-(aa) In General. Where a record 
of the acts and proceedings of a private corpora- 
tion is required by law to be kept, and even where 
such a record is actually kept, although not required 
by law, such record constitutes the best evidence 
of its contents, and parol evidence is not admissible 
if the record is accessible.4® The foregoing rule, 
however, is not of unlimited scope, and independent 


Kennedy v. Clayton, 29 Ark. 270. N. Y.—Cogswell v. Meech, 12| peace are within the rule stated in 
[ec] Wrongful attachment.—Where | Wend. 147. the text, when such proceedings are 
it is in issue whether a wrongful Or.—Oliver vy. Hutchinson, 41 Or. | required to be recorded. Poor  v. 


attachment was issued and levied at 
all, the affirmative of such issue must 
be sustained by the exhibition of the 
original order of attachment, with 
the return of the officer thereon, if it 
is in existence. Shields y. Chesser, 
167 Ky. 532, 130 SW 968. 

[ad] A receipt purporting to have 
been given by a deputy sheriff, in the 
absence of proof of his signature, is 
not competent evidence as to the is- 
suance of an execution, because the 
execution itself or the execution dock- 
et is the highest evidence. Griffith 
VeEmllickS-ao. ISy.e Op, G80. 

85. Supples v. Lewis, 37 Conn. 568. 

836. Peeples v. Slayden-Kirksey 
erie Mills, (Tex. Civ. A.) 90 SW 


37. Conn.—Williams y. Cheesebor- 
ough, 4 Conn. 356. 


Del.—Downs vy. Rickards, 4 Del. 
Ch. 416. 
Ga.—Graham y. Hall, 68 Ga. 354; 


Morgan v. Marshall, 62 Ga. 401. 
Ind.—Denny v. Moore, 13 Ind. 418; 
Cleveland R. Co. v. Woodbury Glass 
Co., (A.) 120 NE 426. 
La.—Sacket v. Hooper, 3 La. 104. 
ae Y.—Peo. v. Fleming, 4 Den. 
3s. / 
Tenn.—Lipscomb vy. Kitrell, 11 
Humrhr, 256. 
Tex.—Mills v. Howeth, 19 Tex. 257, 
70 AmD 331. 
Vt.—Harrington v. Rich, 6 Vt. 666; 
Lowry v. Walker, 5 Vt. 181. 
[a] Tllustration.—It is competent 
to prove by parol the application of 
the proceeds of a sale of land under 
execution, or when a judgment was 


paid. Downes y. Rickards, 4 Del. 
Ch. 416. 
38. Ala.—Hast v. Pace, 57 Ala. 521. 


ill—Massey v. Westcott, 40 Ill. 
160; Loughry v. Mail, 34 Ill. A. 523. 

Ind.—Gurley v. Park, 135 Ind. 440, 
35 NE 279; File v. Springel, 132 Ind. 
312, 31 NE 1054; Stanley v. Suther- 
jJand, 54 Ind. 339; Wabash, etc., Canal 
v. Reinhart, 22 Ind. 463; Cleveland, 
etc., R. Co. v. Woodbury Glass Co., 
(A.) 120 NE 426. 

La.—Keller y. Vernon, 24 La. Ann. 
280. 

Md.—Owings v. Nicholson, 4 Harr. 
& 


J. 66. 
Mich.—Turnbull v. Richardson, 69 
Mich. 400, 37 NW 499. 


Nebr.—Arabian Horse Co. v. Biv- 
ens, 4 Nebr. (Unoff.) 823, 96° NW 
621. 

N. H.—Whitman -v. Morey, 63 N. 


H. 448, 2 A 899. 


443, 69 P 139, 1024. 

S. C.—McKnight v. Sessions, 42 S. 
Ca? F210; 

Tenn.—Chattanooga Grocery Co. v. 
Livingston, (Ch. A.) 59 SW 470. 

Wash.—Daly v. Everett Pulp, etce., 
Con'31 Wash? '252,'719P 1014: 

Wis.—Steinkopf v. Steinkopf, 165 
Wis. 224, 161 NW 757, 1 ALR 1103. 

[a] Parol evidence may be received 
to show: (1) A payment of costs. 
Arabian Horse Co. v. Bivens, 4 Nebr. 
(Unoff.) 828, 96 NW 621. (2) A pay- 
ment on an execution. Loughry v. 
Mail, 34 Ill. A. 523. (38) The attend- 
ance or nonattendance of witnesses. 
Cogswell v. Meech, 12 Wend. (N. Y.) 


147; Baker vy. Brill, 15 Johns. (N. 
Y.) 260. 
[b] Abandonment of proceedings. 


—In an action for malicious prosecu- 
tion oral proof is competent to show 
an abandonment by defendant of a 
criminal prosecution instituted by 
him against plaintiff before a jus- 
tice of the peace. Twist v. Mullinix, 
126 Ark. 427, 190 SW 851. 

39. Wardwell v. McDowell, 31 Il. 
364; Ayres v. Clinefelter, 20 Ill. 465. 

Appointment of administrator see 
supra § 1289. 

40. State v. McGonigle, 101 Mo. 
353, 13. SW 758,''20 AmSR’ 609, 8 
LRA .735. 

41. Admissibility of docket en- 
tries, etc. where the proceedings 
have not been extended on the rec- 
ord see supra § 909. 

42. U. S.—Weatherhead v. Basker- 
ville, 11 How. 329, 13 L. ed. 717. 

Ala.—Millard vy. Hall, 24 Ala, 209. 

Conn.—Davidson v. Murphy, 13 
Conn. 213; Beach vy. Baldwin, 9 Conn. 
476. ; 

Towa.—Caldwell v. Dullaghan, 74 
Iowa 239, 37 NW 178. 

La.—State v. Smith, 12 La. Ann. 
349; State v. Lougineau, 6 La. Ann. 
700. 

Me.—Moody v. Moody, 11 Me. 247. 

Mda.—Smith v. Wilson, 17 Md. 460, 
79 AmD 665. 

Mass.—Lund v. George, 1 Allen 403; 
Sayles v. Briggs, 4 Metc. 421. 

Miss.—Eakin v. Doe, 18 Miss. 549, 
48 AmD 770. 

Oh.—Godfred v. Godfred, 30 Oh. 
St. 53; Newcomb v. Smith, 5 Oh. 447. 

Okl.—In re Bates, 174 P 743. 


eee ee v. Seechrist, 6 Pa. 
4, 

Tex.—Jolley v. Brown, (Civ. A.) 
ae Page a ly de 

a 


Proceedings of justices of the 


HOR Peso 


Dougharty, Quincy (Mass.) 1; Niles 
v. Totman, 3 Barb. (N. Y.) 594; God- 
fred v. Godfred, 30 Oh. St. 53. 

{[b] Proof of naturalization is 
within the rule stated in the text. 
Prentice v.. Miller, 82 Cal. 570, 28 P 
189; Bode v. Trimmer, 82 Cal. 513, 
23 P 187; Dryden v. Swinburne, 20 
W. Va. 89. But compare Strickley v. 
Hill, 22 UWitah 257, 62° P 893, 83) Am 
(where other than record 
proof of naturalization was held suf- 
ficient). 

{[c] Orders made in vacation.— 
Where a statute requires that orders 
of a judge in vacation should be en- 
tered of record in the same manner 
as orders made in the term, the rec- 
ord of such an order is the best evi- 
dence thereof; and if the order is 
not. entered of record parol evidence. 
if admissible at all, should be very 
strict and exact. Bristol Sav. Bank 
v. Judd, 116 Iowa 26, 89 NW 93. 

43. Steele v. Steele, 89 Ill. 51 
State v. Smith, 12 La. Ann. 349; 
Moody v. Moody, 11 Me. 247. 

44. Moody v. Moody, 11 Me. 247: 
In re Bates, (Okl.) 174 P 748. 

a Cal.—Jolley v. Foltz, 34 Cal. 
Se enor v. Wright, 101 Ind. 


Iowa.—Barlow y. Buckingham, 6% 
Iowa 169, 26: NW 58. 

Me.—State v. Pike, 65 Me. 111. 

Mich.—Van Kleek v. Eggleston. 7 


Mich. 511. 

N. Y.—Cogswell v. Meech, 12 
Wend, 147. 

[a] Arrest and confinement in jail 


for vagrancy or intoxication does not 
necessarily imply that there is any 
record thereof, or that any sentence 
has been reduced by any court, and 
parol evidence thereof is admissible 
to prove the facts. Peo. v. Manning, 
48 Cal. 335; State v. Pike, 65 Me. 111. 

46. Maybin v. Virgin, 19 S. C. L. 
420; Richardson y. Hitchcock, 28 Vt. 
TB. 

{a] Proceedings of jail commis- 
sioners.—Richardson y, Hitchcock, 28 
Vit. alt. ¥ 

fb] A magistrate’s execution is 
sufficient evidence that a judgment 
has been rendered, where there is 
no law which requires magistrates 
to make a record of their judgments. 
Mavbin v. Virgin, 19 S. Cc. L. 420. 

47. Proof of corporate existence 
see supra § 1266. 

48. U. S.—Central EPlectrie Co. v. 
Sprague Electric Co., 120 Fed. 925, 57 
CCA 197; Ramsdell v. National Rivet, 
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facts of which a witness has personal knowledge 


may be proved by his testimony, 


that they may also appear upon the records of the 
The fact that a corporate meeting 
was held may be proved by parol without produc- 
ing the record of what occurred at the meeting,°° or 
the cashier of a bank may be allowed to testify, 
without producing the books, that certain money 


corporation.*® 


Cor, 1104 Fed. 16 [cit yWw., Va. 
53 § 52]; Tobin v. Roaring 
R. Co., 86 Fed. 1020. 


etc., 
Code c 
Creek, etc., 


Ala.—Louisville, ete, R. Co. v. 
Boggs, 74 S 327. 
Ariz.—Greene Vv. Hereford, 12 
INT IZA SO ano Ome LOD: 
Ark.—Home Ins. Co. v. North 


Little Rock Ice, ete., Co., 86 Ark. 538, 
111 SW 994, 28 LRANS 1201; Su- 
preme Lodge Kee oreps vy. Robbins, 70 
Ark. 364, 67 SW 758. 


Cal.—Spangenberg v. Nesbitt, 22 
Cal. Ax’ 2745 1384 -P 343; Nixon’ v. 
Goodwin, 3 Cal. A. 358, 85 P 169. 

Colo.—Union Gold Min. Co. v. 
Rocky Mountain Nat. Bank, 2 Colo. 
565. 

Conn.—McCarthy v. Consolidated 


R. Co., 79 Conn. 73, 68 A 725; Hurd v. 
Hotchkiss, 72 Conn. 472, 45 A 11. 

Fla.—Vaughan’s Seed Store v. 
Stringfellow, 56 Fla. 708, 48 S 410. 

Ga.—Caudell v. Athens Sav. Bank, 
140 Ga. 713, 79 SE 776; Garfield Bank 
v. Clark, 1388 Ga. 798, 76 SE 95; Sa- 
vannah Hlectric Co. v. Crawford, 130 
Ga. 421, 60 SE 1056; Dawson Paper 
Shell Pecan Co. v. Montezuma Fer- 
tilizer Co., 19 Ga. A. 42, 90 SE 984; 
Fraternal Relief Assoc. vy. Edwards, 
9 Ga. A. 43, 70 SE 265. 


{da.—Coreoran vy. Sonora Mills; 
etc., Co., 8 Ida. 651, 71 P 127. 
‘Tll.—Mandel v. Swan Land, ete., 


Co,, 154 Ill, 177, 40 NE 462, 45 Am 
SR 124, 27 LRA 313; Soldiers’ Or- 
phans’ Home v. Shaffer, 63 Ill. 243. 

Ind.—Masons’ Union L. Ins. Assoc. 
Neer ec oen, 20 Ind. A. 206, 50 NE 
493. 

Iowa.—lowa State Bank v, Novak, 
97 Iowa 270, 66 NW 186. 

Kan.—Beeler v. a ate aa Univer- 
sity Co.. 8 Kan: A. 89, 54 P 295. 

Ky. —Bastin v Givens, 170 eos 201, 
185 SW 835; Louisville, etc., R. Co. 
v Pearcy, 140 ge 677, 131 SW 1036; 
Louisville, etc., Co. v. Pearcy, 121 
SW 1037; Boyd oe ‘Williamsburg First 
Nat. Bank, 128 Ky. 468, 108 SW 360, 
32 KyL 1323; Louisville, etc., R. Co. 
Me eames County, 75 SW 288, 25 KyL 
395. 

Me.—Skowhegan Bank v. Cutler, 49 
Me. 315; Methodist Chapel Corp. v. 
Herrick, 25 Me. 354; Coffin v. Collins, 
17 Me. 440. 

Md.—Maryland, etc, R. Co. v. 
Brown, 109 Md. 304, 71 A 1005; Har- 
oer v. Morton, 83 Md. 456, 35 A 
99; : 

Mich.—Barschow v. 
R. Co., 147 Mich, 226, 110 NW 
; Walrath v. Campbell, 28 Mich. 
Peo. v. Oakland County Bank, 
1 Dougl. 282. 

Mo.—Spencer v. Travelers’ Ins. Co., 
112 Mo. A. 86, 86 SW 899; Chou- 
teau v. Dean, 7 Mo. A. 210. 

N. H.—Edgerly v. Emerson, 23 N. 
H. 555, 55 AmD 207; Haven v. New 
Hampshire Insane Asylum, 13 N. H. 
532, 38 AmD 512; Lumbard v. Ald- 


Lake Shore, 


rich, ‘8 N. HH: 31,.28) AmD 381. 
N. J.—Durbrow v. Hackensack 
TRIN OS) aS Oemiral AS 


Meadows Co., 
59. 


N. Y.—Mengis v. Fifth Ave. R. Co., 
81 Hun 480, 30 NYS 999, 24 NYCiv 
Proc 131; Goodman v. New York R. 
Co., 88 Misc. 95, 150 NYS 702; Shelby 
v. New York Steam Co., 121 NYS 
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N. D.—Grant County State Bank y. 
Northwestern Land Co., 28 N. D. 479, 
150 NW 736. 

Or.—Graham vy. Coos Bay, etce., R., 
etc., Co., 71 Or. 393, 139 P 337; Nor- 
wich Ins. Soe. v. Oregon R. Co., 46 


\315. 


EVIDENCE 


notwithstanding 
record evidence 


official capacity, 


Or. 123, 78 P 1025; Bowick v. Miller, 
2LNMOL 2500-2 Ge 861 [cit Hill Cade 
Annot. § 691]. 

Pa.—Joynes v, Pennsylvania R. Co., 
234 Pa. 321, 83 A 318; Pittsburgh, 
etc., R. Co. v. Clarke, 29 Pa. 146. 

S. C.—Dial v. Valley Mut. L. 
Assoc., 29 S. C. 560, 8 SEH 27.. 

S. D.—Farmers’ State Bank v. 
Tri-State Mut. Grain Dealers’ F, Ins. 
Co., 170 NW 6388. 

Tex.—Guadalupe, ete., Stock Assoc. 
v. West, 76 Tex. 461, 13 SW _ 307; 
pt pica v. Adams, (Civ. A.) 122 SW 


Utah.—Gitzhoffen v. Sisters of 
Holy Cross Hespital Assoc., 32 Utah 
46, 88 P 691, 8 LRANS 1161. 

Vt.—Stevens v. Eden Meeting- 
House Soc., 12 Vt. 688. 

‘Wash.—Seid Chee v. Sanitary Fish 
Co.,._ 103 Wash. 345, 174 P 443. 

W. Va.—Chambers v. Great State 
Council I. O. R. M., 86 SE 467. 

“It is said that the court erred in 
its ruling, excluding the testimony 
of one Switzer, to the effect that the 
stock was left as collateral security. 
Switzer testified that the memoran- 
dum on the stock book was that the 
stock had been’ left as collateral se- 
curity, and that was ali he knew. 
The court held, that the memoran- 
dum was the best evidence. There 
was no error in this ruling. The 
testimony showed that Switzer knew 
nothing as to how, or for what pur- 
pose, the stock was left with the 
bank, except as the memorandum 
showed. Having no knowledge of 
the transaction, outside of the memo- 
randum, it is clear that the memo- 
randum itself, was the best evidence 
of what it contained.” Iowa State 
Bank v. Novak, 97 Iowa 270, 271, 66 
NW 186. 

[a] The record is the best evi- 
dence of: (1) A transfer of shares 
on the books of the corporation. 
Skowhegan Bank y. Cutler, 49 Me. 
(2) The leaving of stock with 
the corporation as security. Iowa 
State Bank y. Novak, 97 Iowa 270, 
66 NW 186. (8) The consent of di- 
rectors to a transfer of stock. Pitts- 
bungh,\yete., BR. :Co. vy. ;Clarke, 29° Pa; 
146. (4) The date when stock was 


paid for. Louisville, ete., R. Co. v. 
Hart County, 75 SW 288, 25 KyL 
395. (5) The duties of a general 


manager of a corporation where the 
by-laws of the corporation prescribe 
such duties. Greene v. Hereford, 12 
Ariz: 85, 95. P_105. 

{[b] The issuance of stock of the 
corporation to its subscriber should 
be established by the stock itself, 
which should be produced as the best 
evidence, and parol evidence as to 
the issuance of such stock is inad- 
missible. Commonwealth Bonding, 
ete,, .Co.ve Hill, (Dex. Giver A.)e1s4 
SW 247. 

[c] The books of a hank furnish 
better evidence as to whether a de- 
posit was entered as a time deposit 
than the president’s oral testimony. 
Boyd v. Williamsburg First Nat. 
Bank, 128 Ky. 468, 108 SW 360, 32 
KyL 1323. 

[d] Rules of a corporation as to 
the duties and authority of officers 
and employees or the conduct of its 
business, which are printed or re- 
corded, cannot be proved by parol. 
Louisville, etc., R. Co. v. McCoy, 177 
Ky. 415, 197 SW 807; Louisville, etc., 
R. Co. v. Pearcy, 140 Ky. pe 131 SW 
1036; Louisville, etc., COmasy. 
Pearcy, (Ky.) 121 Sw 1037: Mary- 
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held by the bank was credited to a certain person.°* 
Where it is sought to show that a person is an of- 
ficer of a corporation, unless it is necessary to 
prove that he is an officer de jure, the production of 


of his appointment or election is 


not necessary under the best evidence rule, but parol 
evidence is admissible to prove that he acted in his 


and this proof is sufficient.®? 


land, ete., R. Co. v. Brown, 109 Md. 
304, 71 A 1005; Herlihy v. New York, 
ecte., R. Co., 227 Mass. 168, 116 NE 
546; Barschow v. Lake Shore, etc., 


Rs Co., 147 Mich. 226, 110 NW 1057; 
Goodman v. New York R. Co., 88 
Mise. 95, 150 NYS 702; McCoy v. 
Atlantic Coast Line R. Co., 84 -S.Ce 
62, 65 SE 939. 

Te] The constitution of a life in- 
surance company is the best evi- 
dence of its provisions. Masons’ 
Union L. Ins. Assoc. v. Brockman, 
20 Ind. A. 206, 50 NE 493. 

49. U. S.—McCartney v. Clover 
Valley Land, etc., Co., 232 Fed. 697, 
146 CCA 623. 1 ALR 1127; Ramsdell 
v. National Rivet, etc., Co., 104 Fed. 
16 


Ga.—Fouche v. Merchants’ Nat. 
Bank, 110 Ga. 827, 39 SE 256; Banks 
v. Darden, 18 Ga. 318. 

Ida.—Just v. Idaho Canal, etc., Co., 
16 Ida. 639, 102 P 381, 183 AmSR 
140. 

Ky.—Consolidated Oil Co. v. Victor 
Fuel Co., 171 Ky. 748, 188 SW 855. 

Minn.—State v. Barnes, 136 Minn. 
438, 162 NW 518, 1050. 

Tex.—Lawson vy. Port Arthur 
etc., Co., (Civ. A.) 185 SW 600. 

Vt.—Vermont Fruit Co. v. Wilson, 
102 A 1044. 

[a] Entries of mailing letters 
and notices of calls upon corporate 
stock are nothing more than memo- 
randa and the facts may be proved 
by parol. Mandel v. Swan Land, etc., 
Co., 154 Ill. 177, 40 NE 462, 45 AmSR 
124, 27 LRA 313. 

50. Ramsdell v. National Rivet, 
etc., Co., 104 Fed. 16. 

51. Smith y. Flatonia First Nat. 
Bank,..43. Tex. Civa An 4955 (95 Siw 
T1441. 

52. Ala.—East Tennessee, ish 
Co. v. Davis, 91 Ala. 615, 8 S 
Ariz.—Empire Smelting 
Gardiner, ete., Co., 10 Ariz. 

Pe eu20e 

Cal.—Boston Tunnel Co. v. McKen- 
zie. 67, Cal. 450; "Su bmaas 
‘ Conn.—Barnum y. Barnum, 9 Conn. 
242. 

Ky.—Consolidated Oil Co. v. Victor 
Fuel Co., 171 Ky. 748, 188 SW 855. 

La.—New Iberia Sugar Co. v. La- 
garde, 1380 La. 387, 58 S 16. 

Me.—Baker v. Cotter, 45 Me. 236; 
Cabot v. Given, 45 Me. 144 


Canal, 


etc., 
349, 
Cos sFv- 
117, 35 


Mich.—Walrath v. Campbell, 28 
Mich, otis 

N. H.—Concord v. Concord Bank, 
16 ar H. 26. 


Y.—Partridge v. Badger, 25 
Bey. 146; Pusey v. New Jersey West 
Line R. Co., 14 AbbPrNS 434, 

Pa. — Barrington v. Washington 
Bank, 14 Serge. & R. 405. 

Tex.—Polk v. State, 69 Tex. Cr. 53, 
152 SW 907. 

Wash.—Kneeland Inv. Co..v. Be- 
rendes, 81 Wash. 372, 142 P 869. 

Wis.—Brown v. La Crosse City Gas 
Light, etc., Co., 21 Wis. 51. 

{a] This rule has been applied in 
ease of: (1) A bank eaShier. Con- 
cord v. Concord Bank, 16 N. H. 26. 
(2) Trustees of a religious society. 
Walrath v. Campbell, 28 Mich, 111. 

[b] “Where the tenure of office 
is only collaterally involved, the 
statement by a witness that he was 
president of a named corporation was 
not objectionable on the ground that 
the minutes of the _ corporation, 
showing his. election, constituted 
higher and better evidence of the 
fact.’ Knight v. Landis, 11 Ga. A, 
536, 75 SE 834. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘[§ 1295] (bb) Want of Record. Unless it is 
expressly provided by statute, charter, or articles 
of corporation that the acts and proceedings of a 
private corporation can be proved only by its rec- 
ords, parol evidence is admissible to prove a fact 
or transaction which, although required to be re- 
corded, has been omitted from the corporate rec- 
1 One reason for this rule is that the omis- 
sion of a corporation to make a record of its pro- 
ceedings should not be allowed to prejudice the 


ords.®3 


EVIDENCE 


rate acts.°4 


by the record.*® 
[§ 1296] bb. 
General. 


rights of an innocent third person who has in good 


[c] That one is a de facto officer 
of a corporation may be shown by 
parol. New Iberia Sugar Co. v. La- 
garde, 130 La. 387, 58 S 16. 

53. U. S.—Denver, ete., R. Co. v. 
Arizona,*etc., R. Co., 233 U:. S. 604, 
34 SCt 691, 58 L. ed. 1111 [aff 16 N. 
M. 281, 117 P 7380]; Norma Min. Co. 
<< et nanaaeele 241 Fed. 640, 154 CCA 

Ala.—Martin Mach. Works v. Mil- 
ler, 132 Ala. 629, 32 S 305; Birming- 
ham Railway, etc., Co. v. Birming- 
a Tract. Co., 128 Ala. 110, 29 S 

Cal.—Bogegs v. Lakeport Agricul- 
tural Park Assoc., 111 Cal. 354, 43 P 
1106; Bay View Homestead Assoc. y. 
Williams, 50 Cal. 353. 


Colo.—Hendrie, etc. Mfg. Co. v. 
Collins, 29 Colo. 102, 67 P 164. 
Ga.—Garmany vy. Lawton, 124 Ga. 


876,53 SE- 669, 110 AmSR_ 207; 
Fields v. Bullington, 20 Ga. A. 102, 
92 SE 653. 

Ill. Hotchkiss v. Norwood Park 
Bldg., etc., Assoc., 229 Ill. 248, 82 NE 
257; Ryan vy. Dunlap, 17 Ill. 40, 63 
AmD 334. 

Ind.—Langsdale v. Bonton, 12 Ind. 
467; Richardson v. St. Joseph Iron 
Co., 5 Blackf. 146, 38 AmD 460. 

Iowa.—Selley v. American Lubri- 
ecator Co., 119 Iowa 591, 93 NW 590; 
Zalesky -v. Iowa State Ins. Co., 102 
Iowa 512, 70 NW 187, 71 NW 433; 


Foley v. Tipton Hotel Assoc., 102 
Iowa 272, 71 NW 236. 
La.—Donelly v. St. John’s Pro- 


testan Episcopal Church, 26 La. Ann. 
ase Wolf v. Bureau, 1 Mart. N. S. 
16 


Md.—Zihlman v. Cumberland Glass 


Col, (4-Md., 303,<22 A. 271. 
Mass.—Russell v. McLellan, 14 
Pick. 63. 


Minn.—Flakne v. Minnesota Farm- 
ers’ Mut. Ins. Co., 105 Minn. 479, 117 
NW 785. 

N. H.—Edgerly v. Emerson, 23 N. 
FH. 1555, 55 AmD 207. 

N. M.—Rueb v. Rehder, 24 N. M. 
534, 174 P 992, 1 ALR 423. 

N. Y.—Moss v. Averell, 10. N. Y. 
449; Braxmar v. Stanton, 110 App. 
Div. 167, 96 NYS 1096; Union Nat. 
Bank v. Scott, 53 App. Div. 65, 66 
NYS 145; Morrill v. C. T. Segar Mfg. 
Co., 32 Hun 548; St. Mary’s Church 
v. Cagger, 6 Barb. 576. 

Pa.—Boalsburg Water Co. v. State 
one Water Co., 240 Pa. 198, 87 
A 60 


Tex.—Pickett v. Abney, 84 Tex. 
645, 19 SW 859. 
Utah.—Murray v. Beal, 23 Utah 


548, 65 P 726. F 

Wis.—In re West Superior Bank, 
109 Wis. 672, 85 NW 501. 

“No doubt the record when made 
would be the best evidence, but it 
being found that no record was 
made, the admission of secondary 
evidence is no ground for reversing 
the decree.” Denver, etc., R. Co. v. 
Arizona, etc., R. Co., 233 U. S. 601, 
34 SCt 691, 58 LRA 1111 [aff 16 N. 
a4 Geom chs bate at 760 2 TIBY UM fe 

“It is settled law that where an 
ordinance or resolution is_ actually 
passed by a corporation, and through 
jnadvertence or mistake such resolu- 
tion is not recorded in the minutes, 
the fact of its passage may be 
proved by the testimony of those 
present at the meeting.” Boalsburg 
Water Co. v. State College Water Co., 


240 Pa. 198, 209, 87 A 609. 

[a] Parol evidence has been ad- 
mitted to show: (1) A vote of a 
corporation. Martin Mach. Works v. 
Miller, 132 Ala.~629, 32S 305. (2) 
The proceedings at a_ stockholders’ 
meeting. Birmingham R., etc., Co. v. 
Birmingham Tract. Co., 128 Ala. 110, 


29 S 187. (3) Acts of the board of 
directors. Zalesky v. Iowa State Ins. 
Co., 102 Iowa 512, 70 NW 187, 71 
NW 433. (4) Resolutions of the 


board of directors, 
Mire. Co, “v.- Collins, 29 ‘Colo. 102, 67 
P 164. (5) The execution of a con- 
tract by directors and stockholders. 
Zihlman vy. Cumberland Glass Co., 74 
Md. 303, 22 A 271. 

[b] Circumstantial evidence is ad- 
missible where no direct evidence 
can be obtained. Moss v. Averell, 10 
N. Y. 449; St. Mary’s Church v. Cag- 
ger, 6 Barb. (N. Y.) 576. 

54 Iowa Drug Co. y. Souers, 139 
Iowa 72, 117 NW 300, 19 LRANS 115; 
Bauer v. “State, 99 Nebr. °747, 157 
NW 968; St. Mary’s Church v. Cag- 
ger, 6 Barb. (N. Y.) 576. 

55. Cal.—Peo. v. Eel River, etc., 
R. Co., 98 Cal. 665, 33 P 728;:Carey 
v. Philadelphia, etc., Petroleum Co., 
33 Cal. 694. 

Ind.—Hamilton v. Newcastle, etc., 
R. Co,, 9) Ina: 359°" Richardson ‘v. (St. 
Joseph Iron Co., 5 Blackf.” 146, 33 
AmD 460. 

Mich.—Isman v. Loder, 97 NW 
769; Gage v. Sanborn, 106 Mich. 269, 
64 NW 32. 

Minn.—Flakne v. Minnesota Farm- 
ers’ Mut. Ins. Co., 105 Minn. 479, 117 
NW 785. 


Hendrie, etc., 


N. H.—Winnepesaukee Camp-Meet- 

{a] The appointment and author- 
delphia, etc., Petroleum Co., 33 Cal. 
25 KyL 1495; Bauer v. State, 99 Nebr. 

57. Ala.—Perryman v. Greenville, 
ATIZ WOGon so tee o 

Conn.—Gilbert v. New Haven, 40 
48 SE 53; Baker v. Scofield, 58 Ga. 
187, 117 NE 447; Cincinnati, etc. R. 
360, 12 NE 513; Aurora v. Fox, 78 
406, 154 NW 592; Lathrop v. Central 
OQ aos 

Me.—Van Buren Light, etc., Co. v. 
A 226; Bean v. Maine Water Co., 92 

v. Wallace, 

Cry Casioo 2: 


ing Assoc. v. Gordon, 67 N. H. 98, 29 
A 412, 
ity of an agent of a corporation may 
be shown by parol. Carey v. Phila- 
694. 

56. Ellison v. Dunlap, 78 SW 155, 
747, 157 NW 968. 

Proof of negative see infra § 1304. 
51 Ala. 507. 

Ariz.—Yavapai ey v. O’Neill, 3 

0. 

Ark.—Hencke v. Standiford, 66 
Ark. 535, 52 SW. 1. 
Conn. 102. 

Ga.—Jackson v. Ellis, 116 Ga. 719, 
182. ’ 

Tll.— Wolpert v. Chicago, 280 Ill. 
Co. v. Peo., 205 Ill. 538, 69 NE 40. 

Ind.—Whetten y. Clayton, 111 Ind. 
Ind) 1. 

Iowa.—Jones v. Sheldon, 172 Iowa 
Iowa R. Co., 69 Iowa 105, 28 NW 465. 

Kan.—Brack y. Ochs, 80 Kan. 4338, 

Ky.—Highland Park v. Reker, 173 
Ky. 206, 190 SW 706. 
Van Buren, 116 Me. 119, 100 A 371; 
Rumford v. Upton, 113 Me. 543, 95 
Me. 469, 43 A 22. 

Mass.—Com. Thatch. 

Mich.—Labadie vy. Ford, 185 Mich. 
402, 151 NW 1046. 
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faith relied upon an official assurance of its corpo- 
A fortiori parol evidence is admissible 
where the fact in question is one not required by 
law to be recorded,** or the matter to be proved is 
of such a character that it would not be shown 


Public Corporations—(aa) In 


Where the acts and proceedings of a 
municipal ** or other public corporation,®® or of a 
public board,®® as for instance a public school 


Mo.—Highfill v. Independence, 189 
SW 801. 

Nebr.—Nebraska City v. Lampkin, 
6 Nebr. 27. 

N. H.—Greeley v. Quimby, 22 N. H. 


Sap 

N. J.—O’Donnel v. Dusman, 39 N. 
Sele Olds 

N. Y.—Duffy v. Beirne, 30 App. 


Div. 384, 51 NYS 626; Christman v. 
Phillips, 58 Hun 282, 12 NYS 338; 
Thompson y. Smith, 2 Den. 177. 

Pa.—Lawrence McFadden Co. 
Philadelphia, 59 Pa. Super. 44. 

R. I.—Trainor v. Lee, 34 R. I. 345, 
83 A 847, AnnCas1914C 1213. 

Tex.—Greene v. State, 132 SW 806; 
Cleburne v. Gutta Percha, etc... Mfg. 
Co., (Civ. A.) 127 SW 1072; Wagner 
Ven Bonter,. (Civ. A.» 56S Wy 560. 

Vt.—Ripton y. Brandon, 80 Vt. 
234, 67 A 541; Cabot v. Britt, 36 Vt. 
349; Slack v. Norwich, 32 Vt. 818; 
Stedman v. Putney, N. Chipm. 11. 

W. Va.—Devanney v. Hanson, 60 
W.Va. 3, 8, 538 SH 603. [cit \Cyc]; 
Jordan v. Benwood, 42 W. Va, 312, 
26 SE 266, 57 AmSR 859, 36 LRA 
519; Childrey v. Huntington, 34 W. 
Va. 457, 12 SE 536, 11 LRA 313. 

Wis.—Boettger v. Two Rivers, 157 
Wis. 60, 144 NW 1097, 147 NW 66; 
Montpelier Sav. Bank, etc., Co. v. 
Ludington school Dist. No. 5, 115 
Wis. 622, 92 NW 439; Eastland v. 
Fogo, 58 Wis. 274, 16 NW 6382. 

[a]. This rule has been applied to 
exclude parol evidence of: (1) The 
proceedings of a city council. Auro- 
ra v. Fox, 78 Ind. 1. (2) The pro- 
ceedings of selectment of a town in 
laying out a road. Greeley v. Quim- 
by, 28 N. H. 335. (3) The proceed- 


Vv. 


ings of village trustees. Duffy v. 
Beirne, 30 App. Div. 384. 51 NYS 
626. (4) The action of a village 


board in opening streets. Hastland 
v. Fogo, 58 Wis. 274, 16 NW 622. 
(5) An order vacating a highway. 
Whetton v. Clayton, 111 Ind. 360, 12 
NE 513. (6) A vote of a town. 
Cincinnati, etc., R. Co. v. Peo., 205 
Tll. 538, 69 NE 40; O’Donnel v. Dus- 
man, 39 N. J. L. 677; Slack v. Nor- 
wich, 32 Vt. 818. 

{b] Claim.—The only evidence of 
the presentation and disallowance of 
a claim against a city to the board 
of aldermen is the record of the pro- 
ceedings of the board of aldermen, 
and a letter of the city clerk is no 
evidence of such action. Birming- 
oan v. Chestnutt, 161 Ala. 253, 49 S 
813. 
[c] To prove a street grade in a 
city, the records and files pertaining 
thereto should be produced as the 
primary evidence; and, unless proper 
proof of their havirg been lost, etc.., 
is made, secondary cvidence will not 
be received. Nebraska City v. Lamp- 
kin, 6 Nebr. 27. 

58. Butler v. St. Louis L. Ins. Co., 
45 Iowa 93. 

{a] By-laws of a public hospital 
for the insane cannot be shown_by 
parol. Butler v. St. Louis L. Ins. 
Co., 45 Iowa 93. 

59. Ala.—Southern R._ Co. 
Leard, 146 Ala. 349, 39 S 449. : 

Ill.—Chaplin v. Wheatland High- 
way Comrs., 129 Ill. 651, 22 NE 484; 
Hall v. Jackson County, 95 Ill. 352 
[aff 5 Til. A. 609]. 

Ind.—Fayette County v. Chetwood, 
8 Ind. 504. 

Me.—Small vy. Pennell, 31 Me. 267. 
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board,®° are required to appear of record, parol 
evidence is not admissible to prove such acts or 
proceedings unless the absence of the record is sat- 
But this rule does not ex- 
elude parol evidence of an independent fact which 
is not necessarily a matter of record and which is 
not shown by the witness’ testimony to be a matter 
of record; in such a case parol evidence founded on 
own knowledge is not secondary. but 
So also where no record has 
been kept with respect to certain matters, these may 
be shown by parol,®* for the right of a third person 
dealing in good faith with a municipal corporation 


isfactorily explained.® 


the witness’ 
original evidence.®? 


or board cannot be prejudiced by 


corporation or board to keep a proper record of its 


proceedings.® 


[§ 1297] (bb) Ordinances. 


dence is not admissible unless ihe 


Mass.—Hobart v. Plymouth Coun- 
ty, 100 Mass. 159. 

N. Y.—Meeker v. 
15 Wedd 397. 

Oki.—Cooke v. Custer County, 
Oki. 11, 73 P 270. 


Van Rensselaer, 
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{a] This rule has been applied to 
exclude parol evidence of: (1) An 
order of a county board. Hall v. 
Jackson County, 95 Ill. 352. (2) The 
proceedings of township trustees. 


Fayette County v. Chitwood, 8 Ind. 
504. (38) The proceedings of county 
commissioners for the alteration of 
a highway. Hobart vy. 
County, 100 Mass. 159. (4) The pro- 
ceedings of a board of health. Meek- 
er v. Van Rensselaer, 15 Wend. (N. 
Y.) 397; Cooke v. Custer County, 13 
Ok1. 11, 78 P 270: (5) The proceed- 
ings of highway commissioners. 
Chaplin _ v. Wheatland Highway 
Comrs,, 129 Ill. 651, 22 NE 484; Peo. 
v. Madison County, i125 Ill. 334, 17 
INI) 81022 Peo. v. \HWinley, “9% Ty A. 
214. (6) The assessment of land for 
taxation. Southern R. Co. v. Leard, 
146 Ala. 349, 39 S 449. 

60. U. S.—German Ins. Co. vy. In- 
dependent School Dist., 80 Fed. 366, 
25 CCA 492. 

Ill.—Kulvie v. Bunsen Coal Co., 161 
TMAVA. 617. [afi! 253" Tl 386, 97. NE 
688]. 

Ind.—Flmore vy. Overton, 104 Ind. 
548, 4 NE 197, 54 AmR 343. 

Kan.—Hinton v. Nemaha County, 
ete., School-Dist. No. 2, 12 Kan. 
53. 

Me.—Jordan vy. Lisbon, etc., School 
Dist. No. 3, 38 Me. 164; Moor v. New- 
field, 4 Me. 44. 

Mich. — Thompson v. Crockery 
School Dist. No. 6, 25 Mich. 483. 

Pa.—Roland v. Riding School Dist., 
161 Pa. 102, 28 A 995; Whitehead v. 
North Huntington School-Dist., 145 
Pa. 418, 22 A 991; Mangan v. McCue, 
9 Kulp 555; Wachob vy. Bingham 
School Dist., 8 Phila. 568. 

Wis.—Mendel v. Wanwatosa School 
Dist. No. 6, 121 Wis. 80, 98 NW 932. 

61. Rumford v. Upton, 113 Me. 
548, 95 A 226. See also cases supra 
notes 57-60, 

62. New York, etc., R. Co. v. Lind, 
180 Ind. 38, 102 NE 449; Swan v. In- 
dianola, 142 Iowa 731, 121 NW 547; 
Roberts v. Dover, 72 N. H. 147, 55 A 
895. 

[a] This rule has been applied to 
admit parol evidence with respect to: 
(1) Street crossings. Indianapolis 
Union R. Co. v. Waddington, 169 Ind. 
448, 82 NE 1030. (2) Railroad cross- 
ings. New York, etc., R. Co. v. Lind, 
180 Ind. 38, 102 NE 449. (3) Sewer 
connections. Roberts vy. Dover, 72 
ING EL, AT An Soo 

[b] Instructions to official.—The 
minutes of a board of county com- 
missioners are not conclusive evi- 


The best evidence 
of the existence and provisions of a municipal or- 
dinance is the record containing it, and parol evi- 


Plymouth | 


EVIDENCE 


a failure of the [$§ 1298] 


ciations. 


ioe or destruc- 


dence of the instructions given by it 
to an official whose actions the law 
authorized the board to direct, and 
hence he might testify to such in- 
structions, Phillips v. Welts, 40 
Wash. 501, 82 P 737. 


63. Brown v. Webster City, 115 
Iowa 511, 88 NW 1070. 
[a] Reason for rule.—‘“‘If this 


were not so, the city might escape 
liability simply through failure to 
make a record. As to third persons, 
its records are by no means control- 
ling. The primary question is, what 
did it do? Ordinarily, the records 
are the ‘mind and memory’ of a <or- 
porate body, but if there be no rec- 
ord, we go to the next best evi- 
dence.” Brown v. Webster City, 115 
Iowa 511, 515, 88 NW 1070. 

[bj] A highway commissioner may 
state what his duties are as against 
an objection that his statement is not 
the best evidence where there is no 
ordinance in evidence defining his 
duties#” Perry. y. ‘Sheldon, ) 30) Ra -i. 
426, 75 A 690. 

{c] Original papers the best evi- 
dence.—Where no record exists, orig- 
inal resolutions and minutes of a 
meeting at which they were passed 
by the city council are the best evi- 
dence. Jones v. Sheldon, 172 Iowa 
406, 154 NW 592. 

64. Iowa.—Brown y. Webster City, 
115 Iowa 511, 88 NW 1070. 

N. J.—Bigelow v. Perth Amboy, 25 
ING nd ital a Or Ge 

N. Y.—Calahan v. New York, 34 
App. Div. 344, 54 NYS 279. 

Pa.—Cooper Vv. Plymouth Tp. 
School Dist., 39 Pa. Super. 485. 

Sask.—Milestone vy. Moose Jaw, 1 
Sask. L, 

65.— U. S.—Monnett Electrie Light, 
ete., Co. v. Monett, 186 Fed. 360. 

Ark.—Malvern v. Cooper, 108 Ark. 
24, 156 SW 845; El Dorado v. Faulk- 
ner, 107 Ark. 455, 155 SW 516, Ann 
Cas1915A 708; Pugh y. Little Rock, 


35 Ark. 76, 

Hawaii.—Terr. v. McGregor, 22 
Hawaii 786. 

lll—East St. Louis v. Illinois 
Cent: RR: Co., .238) Til. *296,, 87 NE 407. 


Ind.—Miller v. Valparaiso, 10 Ind. 
A. 22, 37 NE 418. 

Iowa.—Jones vy. Sheldon, 172 Iowa 
406, 154 NW 592. 

Kan.—Missouri Pac. R. Co. v. 
Cooper, 57 Kan. 185, 45 P 587. 

Ky.—Highland Park v. Reker, 173 
Ky. 206, 190 SW 706. 

Mich.—Labadie v. Ford, 185 Mich. 
402, 151 NW 1046. 

Mo.—Highfill v. Independence, 189 
SW 801; Viernow v. Carthage, 139 
Mo. A..-276, 1238 SW 67: 

N. Y.—Rehberg v. New York, 99 N. 
VY L6a2;q25 Nada 

Oh,—Cleveland, 1 


etc., @Ovy: Ve 


Workman, 66 Oh. St. 509, 64 NE 582, 


tion of the record’ is established.®° 
sence of any record of an ordinance the fact of its 
_ passage may be proved by the testimony of those 
present at the meeting at which it was passed,°® 
and in the absence of a statute to the contrary, 
proof of the publication of a municipal ordinance 
may be made by parol.® 
ordinance was properly signed by the mayor has 
been received,®* and it has also been held that a wit- 
ness may state as a fact the existence of a quaran- 
tine in force in a municipality as against an objec- 
tion that the statute or ordinance establishing the 
quarantine is the best evidence.®° 
(d) Records of Unincorporated Asso- 
The best evidence rule apples to the rec- 
ords of unincorporated associations and precludes 
the introduction of parol evidence as to the con- 
tents thereof unless failure to produce the record is 
properly accounted for.*° 
ings of such an association of which no record exists 


[§§- 1296-1298 


But in the ab- 


Parol evidence that an 


But acts and proceed- 


90 AmSR 602; Cleveland v. au- 
mont, 4 Oh. Dec. (Reprint), 444, 2 
ClevLRep 172, 4 CincLBul 345. 

[a] Proof of town ordinance.— 
Where a Statute provides that the 
board of trustees of a town shall 
keep a journal of their proceedings, 
and that their proceedings shall be 
published, the journal of the pro- 
ceedings of the board is the best 
evidence of a town ordinance, and 
parol evidence is not admissible to 
show the existence of the ordinance. 
Stewart v. Clinton, 79 Mo. 603. 

[bo] Certified copy. — It seems, 
however, that a duly certified copy” 
of the ordinance would be sufficient. 
Pugh v. Little Rock, 35 Ark. 75. 

[ce] Showing existence of ordi- 
nance.—ASs a court cannot take judi- 
cial notice of a city ordinance, an 
objection to parol evidence of a fact 
on the ground that the fact is shown 
by such an ordinance cannot be sus- 
tained where the ordinance properly 
attested is not introduced in evidence 
or presented to the reviewing court. 
O’Brien vy. Woburn, 184 Mass. 598, 69 
NE 350. 

66. Roland vy. Reading School 
Dist., 161. Pa. 102, 281 A- 995 Korng 
ture Co. v. Warsaw Tp. School Dist., 
158 Pa. 35, 27 A 856; Bohan v. Avoca 
Borough, 154 Pa. 404, 26 A 604; Sugar 
Creek School Directors v. McBride, 
22. Pa, 215: Gearhart. x... Dixon,,1 Pa. 
224; Fisher v. South Williamsport, 1 
Pa. Super. 286; Harmony Bldg. As- 
ae v. Geldbeck, 13 WklyNC (Pa.). 

67. Teft v. Size, 10 Ill. 432; Pow- 
ers v. Iowa Cent. R. Co., 157 Towa 
347, 1386 NW 1049; Eldora v. Bur- 
lingame, 62 Iowa 32, 17 NW. 148; 
Des Moines v. Casady, 21 Iowa 570. , 

68. Powers v. Iowa Cent. R. Co.,. 
157 Iowa 347, 1386 NW 1049. 

69. Mitchiner. v. Western Union, 
Tel. Co, 70S. Cy 522) 50° SHY 190; 

70. Supreme Lodge K. of P. v. 
Robbins, 70 Ark. 364, 67 SW 758;. 
Swisher v. Maryland Fidelity, etce., 
Co., 164 Ill. A. 248; State v. Farrier, . 
114 La. 579, 38 S 460; Chambers v. 
Great State Council, I. O. R. M., (CW... 
Va.) 86 SE 467 

[a] The constitution and by-laws 
of a benevolent society are within 
the rule stated in the text. Supreme 
Lodge K. of P. v. Robbins, 70 Ark. 
364, 67 SW 758; Chambers v, Great 
State Council, I. O. R. M.,-76 W. Va. 
614, 86 SE 467, 

[b] An informal memorandum of 
the proceedings at a meeting, kept 
by the secretary on his own motion. 
and for his own use, there being no- 
requirement that he should keep a 
record, is not a higher grade of evi- 
dence than parol testimony of what 
occurred, Money v. Clopton, 103 Ho. 
A. 368, 77 SW 467. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1298-1300] 


may be shown by parol.71 
[§ 1299] 


ords.*3 


[§ 1300] 4. Writings and Records Collateral 
It is generally held that the best evi- 
dence rule does not apply to writings collateral to 
So, where the execution or existence of 


to Issue.‘+ 


the issue. 


Winn Waters, v.. Gilbert, 2° Cush. 
(Mass.) 27; Gilbert v. Boyd, 25 Mo. 
27; Rueb v. Rehder, 24 N. M. 534, 174 
902, ly AW 42:3 
. fa] The appointment of trustees 

of a religious society may be shown 
by parol where there is no record 
thereof. Gilbert v. Boyd, 25 Mo. 27. 

72. Ark.—Jones v. Melindy, 62 
Ark. 203, 36 SW 22. 

Ga.—Georgia R., etc., Co. v. Hamil- 
ton, 59 Ga. 171. 

Ill.—Tucker v. Duncan, 224 Ill. 453, 
79 NE 6138; Hardin v. Forsythe, 99 
A 312: ‘ 

Ind.—Hamilton v. Shoaff, 99 Ind. 63. 

Mich.—Angell v. Rosenbury, 12 
Mich. 241. 

R.1i.—Di Orig v. Venditti, 39 R. I. 
101, 97 A 599. 

Wis.—Seivert v. Galvin, 133 Wis. 
391, 113 NW 680. 

73. Jones v. Melindy, 62 Ark. 203, 
36: SW 22; Georgia R., ete., Co. v. 
Hamilton, 59 Ga. 171; Angell v. Ros- 
enbury, 12 Mich. 241. 

74. etter collateral to issue see 
supra § 1237. 

Terms of contract 
sue see supra § 1231 

75. Ala.—Stearnes v. Edmonds, 
189 Ala. 487, 66 S 714; Mobile, etc., 
R. Co. v. Hawkins, 163 Ala. 565, 51S 
37; Howell v. Carden, 99 Ala. 100, 10 
S 640; Snodgrass v. Decatur Branch 
Bank, 25 Ala. 161, 60 AmD 505; Dixon 


collateral to is- 


v. Barclay, 22 Ala. 370; Hogan v. 
Reynolds, 8 Ala. 59; McGeehee v. 
Hill, 1 Ala. 140. 


Cal.—Marriner v. Dennison, 78 Cal. 


202, 20 P 386; Poole v. Gerrard, 9 
Cal. 593. : 

Conn.—Raymon v. Sellick, 10 
Conn. 480. F 

Ill.—Massey  v. Farmers’ Nat. 


Bank, 113 Ill. 334; Goodrich v. Han- 
son, 33 Ill. 498; Ault v. Rawson, 14 
Tll. 484. 

Ind.—Conaway v. Shelton, 3 Ind. 
334; Western Union Tel. Co. v. Cline, 
8 Ind. A. 364, 35 NE 564. 

Iowa.—Hagan v. Merchants’, etc., 
Ins..Co.,., 81. Iowa .321, 46 NW 1114, 
25 AmSR 493. 

Ky.—Lamb v. Moberly, 3 T. B. 
Mon. 179. 

La.—State v. Sterling, 41 La. Ann. 
679, 6 S 583. 

Mich.—Hanselman v. Doyle, 90 
Mich. 142, 51 NW 195; Clemens v. 
Conrad, 19 Mich. 170. 

-  Minn.—Johnson y. Carlin, 121 Minn. 

176, 141 NW 4, AnnCasi1914C 705; 
Drew v. Carroll, 120 Minn. 478, 483, 
139 NW 953 [cit Cyc]. 

N. J.—Gilbert v. Duncan, 29 N. J. 
Teyl3o. 

N. Y.—Reynolds v. Kelly, 1 Daly 
283; Bishop v. Kelly, 7 AlbLJ 94. 

N. C.—Andrews v. Grimes, 148 N. 
Cre237) cos SE). ple, 

Okl.—Farmers’ Nat. Bank v. John- 
ston, 176 P 236. 

Pa.—Shoenberger v. Hackman, 37 
Pa. 87. 

S. C.—Fort v. Batesburg First Nat. 
Bank, 82 S. C. 427, 64 SEH 405; Sims 
Vv. Jones, 43 S.C. 91, 20 SH 905; 
Lowry v. Pinson, 18 S. C. L. 324, 23 
AmD 140. 

S. D.—Share v. Coats, 29 S. D. 608, 
137 NW 402. 

Tex.—Howard v. Britton, 71 Tex. 
286, 9 SW 73; Agency v. Brown, (Civ. 
A.) 151 SW 899; International, etc., 
R. Co. v. Lynch, (Civ. A.) 99 SW 160. 


(e) Records of Deeds and Mortgages. 
Parol evidence is not admissible to prove the con- 
tents of the records of deeds and mortgages where 
the records or properly authenticated copies are ac- 
cessible,’? and this is true, even though the testi-. 
mony offered is that of the custodian of the ree- 


EVIDENCE 
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a writing, as distinct from its contents, does not 


form the foundation of the action, although it is 
material to the controversy, and where the purpose 
of the evidence is not to maintain or destroy any 
right involved in the action, the production of the 
writing is not required, but its execution and exist- 
ence may be proved by parol.*® 


Upon the same 


principle where the contents of a writing are not di- 


Vt.—Taylor v. Moore, 63 Vt. 60, 21 
A 919. 

W. Va.—State v. Clark, 64 W. Va. 
625, 68 SE 402. 

Wis.—Sleep v. Heymann, 57 Wis. 
495, 16 NW 17. 

[a] Reference by witness when 
testifying.—‘“Yet, while this rule [the 
best evidence rule] is fully conceded, 
it is also true that a witness, when 
testifying, may, for the purpose of 
making his statements intelligible, 
and giving coherence to such of them 
as are unquestionably admissible in 
evidence, properly speak of the exe- 
cution of deeds, the giving of re- 
ceipts, the writing of a letter, and 
the like, without producing the in- 
strument or writing referred to. To 
hold otherwise would certainly be 
productive of great inconvenience, 
and in some cases would defeat the 
ends of justice. References to writ- 
ten instruments by a witness, for 
the purpose stated, are to be regard- 
ed as but mere inducement to the 
more material parts of his testi- 
mony.” Massey v. Farmers’ Nat. 
Bank, 113 Ill. 334, 338. 

[b] Proof of loss by assured.— 
The fact that proof of loss of in- 
sured property was properly pre- 
pared an@ sent to the insurance 
company may be shown by parol. 
Hagan v. Merchants’, etc., Ins. Co., 
81 Iowa 321, 46 NW 1114, 25 AmSR 
493; Bish v. Hawkeye Ins. Co., 69 
Iowa 184, 28 NW 553. 

[c] The time of the execution of 
notes may, under the rule stated, be 
shown by parol. “This evidence was 
competent. It was not offered to 
prove the contents of the notes, but 


to establish the fact of the time of, 


their execution. It was an independ- 
ent fact and collateral to the en- 
forcement of the contract, which was 
between other persons than those 
who were parties to this. action.” 
Dail v. Sugg, 85 N. C. 104. 


76. U. S.—Scullin v. Harper, 78 
Bed. “460, 24 “CCA 1695" Woster” v:- 
Cleveland, ete., R. Co., 56 Fed. 434; 


Andrews v. Creegan, 7 Fed. 477, 19 
Blatchf. 113. 


Ala.—Stearnes v. Edmonds, 189 
Ala. 487, 66 S 714; Norvell v. Gil- 
reath, 189 Ala. 452, 66 S 635; Gulf 


Compress Co. v. Jones Cotton Co., 
172 Ala. 645, 55 S 206; Anniston First 
Nat. Bank v. Lippman, 129 Ala. 608, 
30 S 19; Davis v. Walker, 125 Ala. 
325, 27 S 313; Bunzel v. Maas, 116 
Ala. 68, 22 S 568; Cobb v. State, 100 
Ala. 19, 14 S 362; Rodgers v. Crook, 
OT Ala: 722" S125 SP 108 svWoliner” ov. 
Lehman, 85 Ala. 274, 4 S 643; Rod- 


gers v. Gaines, 73 Ala. 218; Plant- 
ers’, etc., Bank v. Borland, 5 Ala. 
Bol. 


Ark.—Triplett v. Rugby Distilling 
Co., 66 Ark. 219, 49 SW 975. 

Ga.— Eldorado Jewelry Co. v. 
Hitchcock, 130 Ga. 778, 61 SE 855; 
Daniel v. Johnson, 29 Ga. 207. 

Tll.—Silsbury v. Blumb, 26 Ill. 287. 

‘Ind.—Pittsburgh, etc., R. Co. v. 
Brown, 178 Ind. i1, 97 NE 145, 98 NE 
625; Coonrod v. Madden, 126 Ind. 197, 
25 NE 1102; Hewitt v. State, 121 Ind. 
245, 23 NE 83; Carter v. Pomeroy, 30 
Ind. 438; Wabash, ete. Canal v. 
Reinhart, 22 Ind. 463; Cleveland, etc., 
R. Co. v. Glass Co., (A.) 120 NE 426; 
Western Union Tel. Co. v. Cline, 8 
Ind. A. 364, 35 NE 564. 


rectly in issue, the matters contained in the writing 
may be proved by parol evidence without account- 
ing for the failure to produce the writing,’® and a 
fortiori the subject of documents which are not 


Iowa.—Stein v. Local Bd. of Re- 
view, 135 Iowa 539, 113 NW 339. 

OF hla coand v. Desobry, 21 La. Ann. 
site EpiBnen Holt, 50 Me. 
oiVu, 

Mass.—Holyoke v. Hadley Water 
Power Co., 174 Mass. 424, 54 NE 889; 
Smith v. Abington Sav. Bank,. 174 
Mass. 178, 50 NE 545; Tucker v. 
Welsh, 17 Mass. 160, 9 AmD 1387. 

Mich.—Stockbridge El. Co. Me 
Booth, 165 Mich. 212, 130 NW. 619; 
Sirrine v. Briggs, 31 Mich. 443; Bul- 
lard v. Hascall, 25 Mich. 132. But 
compare Angell v. Rosenbury, 12 
Mich. 241, 258 ¢€“We understand the 
rule to be well settled that, when 
the contents of a deed or other writ- 
ing are to be proved, though only 
collateral to the issue, the rule is 
the same as when the matter is di- 
rectly in issue; and the same ground 
must be laid for the introduction of 
parol evidence’’). 

Minn.—Wehring v. Modern Wood- 
men of America, 107 Minn. 25, 119 
NW 245. 

Mo.—Levelsmeier v. St. Louis, etc., 
R. Co., 114 Mo. A. 412, 90 SW 104. 

N. H.—Amoskeag Mfg. Co. v. 
Head, 59 N. Bi: 332. 

N. J.—New Jersey Zinc, ete., Co. 
v. ‘Lehigh Zine, ete., Co., 59 N. J. L. 
189, 35 A 915; Gilbert v. Duncan, 29 
Nu T. E 133s5 West. 'v.; State, 22) Nic J. 
Ee. 2122 

N. Y.—Fairchild v. Fairchild, 64 
N. Y. 471 [aff 5 Hun 407]; Maxwell 
v. Hofheimer, 81 Hun 551, 30 NYS 
1090; Bowen v. Newport Nat. Bank, 
11 Hun 226; Daniels v. Smith, 5 Silv. 
Sup. 90758 8) NYST 128: sates Om Nee ve 
696, 29 NE 1098]; Patton v. Dodge, 2 
Thomps. & C. 229; Engel v. Eastern 
Brewing Co., 19 Misc. 632, 44 NYS 
391; Sommer v. Oppenheim, 19 Mise. 
605, 44 NYS 396; McFadden y. Kings- 
bury, 11 Wend. 667; Mumford v. 
Bowne, Anth. N. P. 40. 

N. C.—Whitehurst v. Padgett, 157 
N. C. 424, 73 SE 240; Rabon v. At- 
lanticn Coast) Line: “Ra Coy 149% Neue. 
59, 62 SE 7438; Ledford v. Emerson, 
138 N. C. 502, 51 SE 42; Belding v. 
Archer, 13d, °Ni0¢C. 287,,.,42) Shs 800; 
Archer v. Hooper, 119 N. C. 581, 26 
SE 143; Carden v. McConnell, 116 N. 
C.. 875, 21 SH .923;>Faulcon v. John- 
ston,,102. N:: Cy. 264,.-9-SH) 394, 11 
AmSR 737; Brem v. Allison, 68 N. C. 
412; Pollock v. Wilcox, 68 N. C. 46; 
Oates v. Kendall, 67 N. C. 241; Page 
v. Hinstein, 52 N. C. 147. 

Pa.—Howser v. Com., 51 Pa. 332; 
Grier v. Sampson, 27 Pa. 183.: 

S. C—Smith v. Southern R. Co., 
89. Soa-Cs 415... 71 Seo Soe Hlont sav: 
Batesburg First Nat. Bank, 82 S. C. 
427, 64 SH 405; Elrod v. Cochran, 59 
S. C. 467, 38 SE 122. 

S. D.—Share v. Coats, 29 S. D. 603, 
137 NW 402. 

Tex.—Missouri, etc., R. Co. v. John- 
son, (Civ. A.) 193 SW 728; Larrabee 
v. Porter, (Civ. A.) 166-SW 395; Del- 
hart Real Est. Agency v. Le Master, 
62 Tex. Civ. A. 579, 132 SW 860, 862 
[cit Cyc]; International, etc., R. Co. v. 
Lynch, (Civ. A.) 99 SW 160: Cal- 
laghan v. McGown, (Civ. A.) 90 SW 
319; Gooch v. Addison, 13 Tex. Civ. 
A. 76, 36 SW 83. 

Utah.—In re Miller, 36 Utah, 228 
102 P 996; Johnson v. Union Pac. R, 
Co., 85 Utah 285, 100 P 390. 


Vv. 
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the foundation of the action may be proved by 
Likewise, where the existence or contents 
of a judicial record is only incidentally or col- 
laterally involved, the best evidence rule does not 
require that the record be produced or its absence 
explained before parol evidence can be admitted."® 
Nor can. parol evidence be excluded on the ground 
that record evidence ought to be produced, where 
the record is not a part of the fact to be proved but 
is merely a collateral or subsequent memorial there- 


parol.”? 


of.79 


[§ 1301] 5. Admissions ®° as to Matters Evi- 
denced by Writings or Records—a. Rule of Recep- 
It has been held in many jurisdictions that 
the best evidence rule does not apply to parol ad- 


tion. 


Wash.—Seattle Land Co. v. Day, 
2 Wash. 451, 27 P 74. 1 
Wis.—Gordon v. Mulhare, 13 Wis. 
AS 

“The rule requiring the production 
of a writing as primary evidence of 
its contents has no application, ex- 
cept where the cause of action is 
founded upon the writing itself.” 
Share v. Coats, 29 S. D. 608, 618, 137 


NW 402. 

“Being purely collateral to the 
main issues, the ‘best evidence’ rule 
did not require the production of the 
letter itself.’ Stearnes v. Edmonds, 
189 Ala. 487, 494, 66 S 714. 

[a] In an action to recover the 
value of services, the value which 
defendant placed on the services may 
be shown by parol evidence that a 
promissory note was given by de- 
fendant, payable afier his death, and 
the note need not be produced or ac- 
counted for. Jack v. McKee, 9 Pa. 


235 

77. Ala.—Barnes v. Marshall, 193 
Ala. 94, 69 S 4386, 438 [quot Cyc]. 

Conn.—Lewis v. Healy, 73 Conn. 
744, 48 A 212. 

Iowa.—In re Osborne, 168 NW 288; 
In re Myers, 111 Iowa 584, 82 NW 
961; Rosenberger v. Marsh, 108 Iowa 
47, 78 NW 837; State v. Seymore, 94 
Iowa 699, 63 NW 661; Hagan v. 
Merchants’, etc., Ins. Co., 81 Iowa 
321, 46 NW 1114, 25 AmSR 493. 

Utah.—In re Miller, 36 Utah 228, 
102 P 996. 

Vt.—Knapp v. Wing, 72 Vt. 334, 
47 A 1075. 

But compare Rawson y. Curtiss, 
19 Ill. 456, 473 (‘We think the 
witness had no right to give a 
character to this letter, by calling it 
a letter of credit, or to speak of it 
as a letter of credit’). 

78. Ala.—Garden vy. Houston, 163 
Ala. 300, 50 S 1030; Fowler v. Pritch- 
ard, 148 Ala. 261, 41 S 667; Curtis v. 
Parker, 136 Ala. 217, 33 S 935; Davis 
v. Walker, 125 Ala. 325, 27 S 313; 
East v. Pace, 57 Ala. 521. 

Ga.—Fountain v. Anderson, 33 Ga. 
372. 

Mo.—State v. Scott, 31 Mo. 121. 

Pa.—Helfrick v. Stein, 17 Pa. 143. 

Tenn.—Stewart v. Massengale, 1 
Overt. 479. 

Tex.—Parker v. Chancellor, 78 Tex. 
524, 15 SW 157; Dalhart Real Bst. 
Agency v. Le Master, 62 Tex. Civ. A. 
579. 132 SW 860. 

79. Ga.—Knight v. Landis, 11 Ga. 
A. 536, 75 SE 834. 

Ind.—Wabash, etc., Canal v. Rein- 
hart, 22 Ind. 463. 

Kan.—Mensing v. Wright, 86 Kan. 
98,:119 P 374. 

La.—Grady v. Desobry, 21 Ia. 
Ann. 132. 

N. J.—Hoisting Mach. Co. v. Goel- 


ir fron Works, 84 N. J. L. 504, 87 A 
Pa.—Empire Implement Mfg. Co. 
v. Hench, 219 Pa. 135, 67 i 395* 


Howser v. Com., 51 Pa. 332 

S. C.—State v. Sowell, 85 iS iGi 278, 
67 SE 316. 

80. Admissions generally see supra 
§§ 323-506. 


EVIDENCE 


’ 


[§§ 1300-1302 


missions in pais and against interest, or acts equiva- 
lent thereto, and that such admissions are competent 
as primary evidence against the party making them, 
although they involve what must necessarily be con- 
tained in a written instrument,*t in a corporate 
vote,®* or in a public record.%* 

[§ 1302] b. Rule of Exclusion. 
dictions the best evidence rule is applied to parol 
proof of admissions by a party to the same extent 
as it is apphed to other parol evidence; and the 


In other juris- 


admissions are competent evidence only where other 


competent.** 


81. U. S.—Paige v. Loring, 18 F. 
Cas, No. 10,672, 1 Holmes 275. 
Conn.—Doolan v. Heiser, 89 Conn. 
321, 94 A 3854; Morey v. Hoyt, 62 
Conn. 542, 26 A 127, 19 LRA 611. 
Ind.—Combs v. Union Trust Co., 
146 Ind. 688, 46 NIé 16. 
Me.—Blackington v. Rockland, 66 


Me. 332. 
Md.—Maurice v. Worden, 54 Md. 
233, 389 AmR 384, 
Mass.—Hutchinson v. Plant, 218 


Mass, 148, 105 NE 1017; Loomis v. 
Wadhams, 8 Gray 557; Smith v. Pal- 
mer, 6 Cush. 513. 

Mich.—New York Cent, Ins. Co. 
v. Watson, 23 Mich. 486. 

Miss.—Williams v. Brickell, 37 
Miss. 682, 75 AmD 88. 

Oh.—Edgar v. Richardson, 33 Oh. 
St. 581, 31.AmR 571; Wolverton v. 
State, 16 Oh. 173, 47 AmD 3738. 
_ Porto Rico.—Hermida v. Gestera, 
23 Porto Rico 92, 99 [cit Cyc]. 

S. C.—Hodges v. Tarrant, 31 S. C. 
608, 9 SE 10388. 

Tex.—Hoefling v. Hambleton, 84 
Tex. 517, 19 SW 689; Philadelphia 
Underwriters Agency y. Brown, (Civ. 
A.) 151 SW 899. 

Vt.—Curtis v. Ingham, 2 Vt. 287. 

Va.—Taylor v. Peck, 21 Gratt. (62 
Va.) 11. 

Wyo.—Eads vy. State, 17 Wyo. 490, 
TOs Peo 20" 

Eng.—Reg. v. Basingstoke, 14 Q. B. 
611, (68 HCL, 611, 117-2 Reprint 237% 
Newhall v. Holt, 6 M. & W. 662, 151 
Reprint 578; Howard v. Smith, 3M. 
& G. "254, 42 ECL 189.0 L333 Reprint 
1138; Slatterie Vv. Pooley, 6M. & W. 
664, 151 Reprint 579. 

Ont.—Rogers Vou@ara nny  WerOa'G. 
es os 

[a] The leading case is Slatterie 
v. Pooley, 6 M. & W. 664, 669, 151 
Reprint 579 (“The reason why such 
parol statements are admissible, 
without notice to produce, or account- 
ing for the absence of the written 
instrument, is, that they are not 
open to the same objection which 
belongs to parol evidence from other 
sources, where the written evidence 
might have been produced; for such 
evidence is excluded from the pre- 
sumption of its untruth, arising from 
the very nature of the case, where 
better evidence is withheld; whereas 


what a party himself admits to be 
true, may reasonably be presumed to 


be so. The weight and value of such 
TPeIMeny, is quite another ques- 
tion’). 


[b] Where a debtor makes a writ- 
ten calculation, thereby ascertaining 
the balance due by him, and verbally 
admits his indebtedress for such 
amount, his admission may be proved 
without the production of the writ- 
ten calculation. Hodges v. Tarrant, 
31.S.C. 608, 9) SE! 1088. 

82. Clarke v. Warwick Cycle Mfg. 
Co., 174 Mass. 434, 54 NE 887. 

83. Ind—Combs v. Union Trust 
Co., 146 Ind. 688, 46 NE 16. 

Mass.—Cooley Vv. Collins, 186 Mass. 
507, 71 NE 979;’ Smith v. Palmer, 6 
Cush. 513. 


parol evidence of the fact to be proved would be 
This view applies, of course, to ex- 
clude parol evidence of admissions as to matters 
of record,®* although it has been held proper to re- 


Oh.—Edgar v. Richardson, 33 Oh. 
St. 581, 31 AmR 571. 

Porto Rico.—San Juan Fruit Co. 
v. Carrillo, 8 Porto Rico Fed. 176 


Tex.—Lane v. Sanders, (Civ. A.) 
201 SW 1018. 

{a] Aliter in England.—Scott v. 
Clare, 3 Campb. 236. 


84  $Ala.—Fralick v. Presley, 29 
Ala. 457, 65 AmD 4138; Ware v. Rober- 
son, 18 Ala. 105. Contra Paysant v. 
Ware, 1 Ala. 160 [appr obiter Bickley 
v. Bickley, 136 Ala. 548, 34 S 946]; 
Sally v. Capps; 1 Ala. 121. 

Ark.—Halliburton vy. Fletcher, 22 
Ark. 453; Bivens vy. McHlroy, 11 Ark. 
23, 3 AmD 258. 

Fla.—Bellamy y. Hawkins, 17 Fla. 


750. 
On Gh v. Newton, 8 Ga. 
306. 
Ill.—Prussing v,. Jackson, 208 Ill. 
85, 69 NE 771 [rev 85 Ill. A. 324]. 
Ky.—Rees v. Lawless, 4 Litt. 
218. 
La.—Clark y. Slidell, 5 Rob. 330. 
Minn.—Horton vy. Chadbourn, 31 
Minn. 322, 17 NW 865. 


Mo.—Bank of North America v. 
Crandall, 87 Mo. 208 [rev 13 Mo. A. 
597] 


N. J.—Cumberland Mut. F. Ins, Co. 
v. Giltinan; :48-—Ni. J.) Le. 498567 2A 
424, 57 AmB 586. 

N. Y.—Sherman v. Peo., 138 Hun 
575; Welland Canal Co. v. Hathaway, 
8 Wend. 480, 24 AmD 51; Hasbrouck 
v. Baker, 10 Johns. 248; Jenner v. 
Joliffe, € Johns 9. 

N. C.—Threadgill v. White, 33 N. 
Cre oa 

Pa.—Com.,. v. 
WkilyNC 341. 

[a] This rule has been applied to 
an admission of the contents of a 
judgment rendered by a justice of a 
peace: Ware vy. Roberson, 18 Ala. 
105. 
[b] Where it is sought to impeach 
the credibility of a witness by ad- 
missions contained in a letter or 
other writing of the witness the writ- 
ing must be produced or its absence 
accounted for. Horton y. Charbourn, 
31 Minn, 322, 17 NW 865. 

[ec] Formality of admission— 
Where the admission of a party in- 
sured was contained in a written 
proof of loss made under oath, and 
set forth the policies existing on the 
premises, this document was admissi- 
ble to show the existence of the pol- 
icies without producing them. This 
evidence was considered not as an or- 
dinary admission, but as an admis- 
sion so formal and so accredited as 
to amount to an admission of law in- 
tended. to dispense with primary evi- 
dence. Cumberland Mut._F. Ins. Co. 
v. Giltinan, 38 N. J. L. 495, 7 A 424, 
57 AmR 586. 

85. Ark.—Halliburton yv. Fletcher, 
22 Ark. 453; Bivens v. McElroy, 11 
ATKO 23,19 AmD 258. 
75h 12-—_Bellamy v. Hawkins, 17 Fla. 

Mo.—Bank of North America vy, 
Crandall, 87 Mo. 208 [rev 13 Mo 
Ay 597). 
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ceive the admissions of a party as to the existence 
and contents of an original document on file as a 
public record in a foreign country, where an alleged 
copy of the document is shown to him and he ac- 
It has also been held 
that an admission by a party during his examination 
as a witness, that a paper produced was a letter- 
press copy of an agreement which he had signed and 
a true copy of the original was binding on him as 


knowledges its correctness.®¢ 


an admission.®? 


[§ 1303} 6. Proving Results 
Writings and Records. 


N. Y.— Welland Canal Co. y. Hath- 
away, 8 Wend. 480, 24 AmD 51. 

Pa.—Com. v. County Prison, 11 
WkilyNC 341. f 

[a] As affecting competency of 


witness.—An admission by a witness: 


that he had been convicted of petit 
larceny has been held sufficient to 
render him incompetent without the 
necessity of producing the record of 
his conviction, or a properly authen- 
ticated copy thereof. Cash v. Cash, 
67 Ark. 278, 54 SW 744. 

86. Cociancich vy. Vazzoler, 48 App. 
Div. 462, 62 NYS 893 [rev and dist 
the New York cases cited in the fore- 
going note]; Payette First Nat. Bank 
v. Miller, 48 Or. 587, 87 P 892. 

87. Haas v. Storner, 21 Misc. 661, 
47 NYS 1100. To same effect Bar- 
nett vy. Wilson, 132 Ala. 375, 31 S 521. 


ss. U. S.—Burton v. Driggs, 20 
Wall, 125, 22 L. ed.-299; Lemon vy. 
U. S., 164 Fed. 953, 90 CCA 617. 

Ala.—Alabama Fidelity, etc., Co. 


v. Alabama Penny Sav. Bank, 76 S 
103; Birmingham Bottling Co. v. 
Morris, 193 Ala. 627, 69 S 85. 

Ariz.—Schumacher y. Pima County, 
64 P 490. 

Ark.—Woodruff v. State, 61 Ark. 
157, 32 SW 102. 

Cal.—Cahill v. Baird, 70 P 1061; 
Pacific Pav. Co. v. Gallett, 137 Cal. 
174, 69 P 985; Peo. v. Dole, 122 Cal. 
486, 55 P 581, 68 AmSR 50 [rev in 
bane 51 P 945]; San Pedro Lumber 
Co. v. Reynolds, 121 Cal. 74, 53 P 
410. 

Canal Zone.—Panama R. Co. v. 
Ogilvie, 2 Canal Zone 150. 

Colo.—Doland v. Grand Valley Irr. 
Co., 28 Colo. 150, 68 P 300; New la 
Junta, ete., Co. v. Kreybill, 17 Colo. 
Alw2 68°67) 2) 1026. 

Conn.—Elmira Roofing Co. v. 
Gould, 71 Conn, 629, 42 A 1002. 

Ill.—Inter-State Finance Corp. v. 
Commercial Jewelry Co., 280 Ill. 116, 
117 NE 440 [rev 201 Ill. A. 568]; 
Peo, v. Gerold, 265 Ill. 448, 460, 107 
NE 165, AnnCas1916A 636 [cit Cyc]; 
Peo. v. Munday, 204 Ill. A. 24; Notth 
America Guarantee Co. v. Mutual 
Bldg, ete. Assoc., 57 Ill. A. 254; 
West Chicago Alcohol Works, v. 
Sheer, 8 Ill. A. 367. 

Ind. —Chicago, etc., R. Co. v. Wol- 
cott, 141 Ind. 267, 39 NE 451, 50 Am 
SR 320; Equitable Acc. Ins. Co. v. 
Stout, 135 Ind. 444, 38 NE 623; Cul- 
ver v. Marks, 122 Ind. 554, 23 NE 
1086, 17 AmSR 377, 7 LRA 489; Hol- 
linsworth v. State, 111 Ind. 289, 12 
NE 490; Rogers v. State, 99 Ind. 218; 
Cleveland, etc., R. Co. v. Woodbury 
Glass Co., (A.) 120 NE 426. 

Towa.—In re Colton, 129 Iowa 542, 
105 NW 1008; Frick v. Kabaker, 116 
Iowa 494, 99 NW 498; State v. Brady, 
100 Iowa 191, 69 NW 290, 62 AmSR 
560. 36 LRA 693. 

Kan.—Bourquin v. Missouri Pac. 
R. Co., 88 Kan. 183, 127 P 770; Haines 
v. Goodlander, 73 Kan. 183. 84 P 986. 

Ky.—Barnes v. Scott, 168 Ky. 121, 
181 SW 984 [aff 171 Ky. 115, 186 
SW 904]; Edelen v. Muir, 163 Ky. 685, 
174 SW 474; Title Guaranty, etc., Co. 
v. Com., 146 Ky. 702, 142 SW 401; 


Where the results of vol- 
uminous facts contained in writings, or of the ex- 
amination of many books and papers or records, are 
to be proved, and the necessary examination of this 
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court.®® 
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documentary evidence cannot be conveniently or 
satisfactorily made in court, it may be made by an 
expert accountant or other competent person and 
the results thereof may be proved by him, if the 
books, papers, or records themselves are properly 
in evidence, or their absence satisfactorily ex- 
plained,®® the admission of such testimony being a 
matter resting largely in the discretion of the trial 
It seems, however, that the jury are not 


bound by the result thus ascertained, but may make 


of Voluminous 
in evidence.?° 


Maryland Fidelity Deposit Co. v. 
Champion Ice Mfg. etc., Co., 1383 Ky. 
74, 117 SW 393. 

La.—Shea v. New Orleans Sewer- 
age, etc., Bd., 124 La. 299, 50 S 166; 
aye v. Mathis, 106 La. 263, 30 S 

Md.—Blum y. State, 94 Md. 375, 
51 A 26, 56 LRA 322; Lynn v. Cum- 
berland, 77 Md. 449, 26 A 1001. 

Mass.—Cornell-Andrews Smelting 
Cos. ve Boston,” ete; R. -Corp.,-21'5 
Mass. 381, 102 NE 625; Bicknell v. 
Mellett, 160 Mass. 328, 35 NE 1130; 
Jorgan v. Osgood, 109 Mass, 457, 12 
AmR. 731; ‘Boston; fetc.,, RR. Corp. v. 
Dana, 1 Gray 83. 

Mich.—Hoffman y. Pack, 114 Mich. 
1, 71 NW 1095. 

Minn.—Finseth vy. Scherer, 138 
Minn. 355, 165 NW 124; State v. 
Clements, 82 Minn, 434, 85 NW 229; 


Wolford v. Farnham, 47 Minn, 95, 
49 NW 528. 

Miss.—State v. Lewenthall, 55 
Miss. 589. 


Z 
Mo.—State v. Findley, 101 Mo. 217, 
14 SW 185; Citizens’ Trust. Co. v. 
Ward, 195 Mo. A. 228, 190 SW 364; 
Louisiana Purchase Exposition Co. v. 


Kuenzel, 108 Mo. A. 105, 82 SW 
1099; Kennedy v. Holladay, 25 Mo, A. 
503. 
Mont.—Silver y. Eakins, 175 P 
876. 
Nebr.—Bauer y. State, 99 Nebr. 


747, 157 NW 968; Bode vy. State, 80 
Nebr. 74, 113 NW 996; Kannow v. 
Farmers’ Co-op. Shipping Assoc., 76 
Nebr. 330, 107 NW 563; Mendel v. 
Boyd, 71 Nebr. 657, 99 NW 493; Bart- 


ley v. State, 53 Nebr. 310, 73 NW 
744, 

Sabor teow v. Rhoades, 6 Nev. 
35 


N. Y.—Howard v. McDonough, 77 
N, Y¥. 592: Von Sachs v.. Kretz, 72 
N. Y. 548; McCormick v. Pennsylva- 
nia Cent. R. Co., 49 N. Y. 303; Green- 
field v. Massachusetts Mut. L. Ins. 
Co., 47 N. Y. 430. 

N. C.—Bissett v. Bryant Lumber 
Co., 156 N. C. 162, 72 SE 205, AnnCas 
1912D 1352; Washington Horse Exch. 
v. Wilson, 152 N. C. 21, 67 SE 35; 
Daniels v. Fowler, 123 N. C. 35, 31 SH 
598. 

N. D.—Sykes v. Beck, 12 N, D. 
242, 96 NW 844. 

Or.—Scott v. Astoria R. Co., 43 Or. 
26, 72 P 594, 99 AmSR 710, 62 LRA 
543; Salem Tract. Co. v. Anson, 41 
Ory562) 670d 5; 769) PNG tbs El cL. 
Annot, § 691 subd 5. ; 

S. C.—Seaboard Air Line R. Co. v. 
Railroad ‘Comrs,, 86 SiC: 191, 67° SE 
1069, 1388 AmSR 1028. 

Tenn.—State v. Follis, 205 SW 
444, 

Tex.—Clopton x. Flowers, (Civ. A.) 
183 SW 68; Danner v. Walker-Smith 
Co., (Civ. A.) 154 SW 295; Davis v. 
Harper, 17 Tex. Civ. A. 88. 42 SW 
788; Korke v. Homann, 14 Tex. Civ. 
A. 670, 39 SW 210. 

Wis.—Ruth vy. State, 140 Wis. 3738, 
122 NW 733; State v. Rosenthal, 123 
Wis. 442. 102 NW 49. 

[a] This is true even though the 
original records are on the files of 


[§ 1304] 7. Proof of Negative. 
been held that the best evidence rule precludes proof 
by parol evidence that an original private writing 


their own calculations from the books and papers 


While it has 


a public office. Doland v. Grand Val- 
ley Irr. Co., 28 Colo. 150, 63 P 300 
(witnesses who stated that they had 
ascertained the total number of own- 
ers of certain water rights and had 
compared their names with those 
signed to a certain agreement might 
testify that two thirds of the owners 
had signed). 

[b] A state treasurer’s official 
books are within the rule stated in 


Be text. State v. Rhoades, 6 Nev. 
2. 
[ec] Tabulated statements of the 


results of voluminous documents 
have been held admissible according 
to the principle announced in the 
text, when the original documents 
are subject to the examination of 
the adverse party. Northern Pac. R. 
Co. v. Keyes, 91 Fed. 47; Louisville 
Bridge Co. vy. Louisville, ete., Co., 75 
SW 285, 25 KyL 405. 

{d] If the books or papers are 
not produced and if it is impossible 
or very inconvenient to produce them, 
their contents must be proved by a 
properly authenticated copy before 
parol testimony can be admitted to 
prove the result of a person’s ex- 
amination of them. .Howard vy. Rus- 
sell, 75 Tex. 171, 12 SW 525; Fox v. 
Baltimore, etc. R. Co., 34 W. Va. 
466, 12 SE 757. 

[e] Some records lost—If some of 
the records from which an account- 
ant made his report are lost and 
others cannot be properly identified, 
his report and oral testimony as to 


his conclusions are inadmissible. 
Stolz vy. Scott, 28 Ida; 417, 154 P 
982. 


Proof of negative see infra § 1304. 

89. Panama R. Co. v. Ogilvie, 2 
Canal Zone 150; Cornell-Andrews 
Smelting Co. v. Boston, etc., R. Corp., 
215 Mass. 381, 102 NE 625; Bicknell 
v. Mellett, 160 Mass. 328, 35 NE 
1130; Jordan v. Osgood, 109 Mass. 
457, 12 AmR 731; Boston, ete, R. 
Corp. v. Dana, 1 Gray (Mass.) 83; 
Cox v. Philadelphia City Pottery Co., 
38 Pa. Super. 545. 

[a] The books must be produced 
in order that the court may properly 
exercise its discretion as to receiving 
testimony as to summaries. Cox v. 
Philadelphia City Pottery Co., 38 Pa. 
Super. 545. 

[b] Books not so voluminous as 
to warrant admission of abstracts.— 
Where certain books appeared to con- 
tain but eighty-two accounts, and the 
paging, showing large and frequent 
allowances for expansion, the highest 
and last with twenty-six numbers in- 
tervening from the next prior, was 
but two hundred and seventy, and 
besides this an old ledger had been 
continued, in which one hundred and 
eighty-two pages had been used, it 
was held that the books were not so 
voluminous as to warrant the admis- 
sion of abstracts therefrom. Pfaelzer 
yv. Gassner, 116 NYS 15. 

90. Welsh v. Shunway, 232 Ill. 54, 
71, 88 NE 549 [cit Cyc]; West Chi- 
cago Alcohol Works v. Sheer, 8 Ill. 
A. 367; Lynn vy. Cumberland, 77 Md. 
449, 26 A 1101. 
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does not show a certain fact,®! it has also been 
held that a person who has examined public rec- 
ords may testify that they do not contain a certain 
entry or show a certain matter,®*? that a witness, 
who has examined a corporate record for the pur- 
pose of showing the absence of a certain entry 
therein, may testify to the absence of such entry,°* 
and that the fact that the records of a corporation 
or association contain no entry relevant to the mat- 
ter, does not preclude parol evidence that certain 


91. Aspinwall vy. Chisholm, 109 Ga. 
487, 34 SE 568; Holliday v. Griffith, 
108 Ga. 803, 34 SE 126. 

92. McPhelemy v. McPhelemy, 78 
Gonn?{ 180,71) 61 AY 477 > lint River, 
CtCa pee | COsa Va, Maples;,10), Ga. A. 
573, t3 SE 957; In ‘re Colton, 129 
lowa 542, 105 NW 1008; Sanders v. 
St. Louis Southwestern R, Co., (Tex. 
Civ. A.) 135 SW 718. 

93. Martin v. Leesburg Bank, 137 
Ga. 285, 73 SE 387. 

94. United Order of Golden Cross 
v. Hooser, 160 Ala. 334, 49 S 354; 
Bessemer Land, ete., Co. v. Jenkins, 
111 Ala. 135, 18 S 565, 56 AmSR 
26. 

95. Burton vy. Driggs, 20 Wall. (U. 
S.) 125, 22 L. ed. 299; Alabama Fi- 
delity, ete, Co. vy. Alabama Penny 
Sav. Bank, (Ala.) 76 S 103. 

96. U. S.—Varley Duplex Magnet 
Co. v. Ostheimer, 159 Fed. 655, 86 
CCA 528; Security Trust Co. v. Robb, 
142 Fed. 78, 73.CCA 302; Anglo- 
American Packing, ete., Co. v. Can- 
non, 31 Fed. 313; The Alice, 12 Fed. 
923; Comstock vy. Carnley, 6 F. Cas. 
No. 3,081, 4 Blatchf. 58. 

Ala.—Councill v. Mayhew, 172 Ala. 
295, 55 S 314; Z. W. Zimmerman Mfg. 
Co; v. Dunn, 163 "Ala. 272, 50 S906; 
Marx v. Eley, 148 Ala. 659, 41 S 411; 
Hallett v. Eslava, 3 Stew. & P. 105. 

Ariz.—Barnes v. Shattuck, 13 Ariz. 
338, 214 P9522: 

Ark.—Carpenter v. Dressler, 176 
Ark. 400, 89 SW 89; Hartford F. Ins. 
Co. v. Enoch, 77 SW 899. 

Cal.—Peo. v. Riley, 15 Cal. 48; Ord 
v. McKee, 5 Cal, 515; Campbell v. 
Rice, 22 Cal. A. 734, 136 P-612. 

Conn.—Smith v.,Holebrook, 2 Root 
45. 

Del.—Cannon y. Kinney, 3 Del. 317. 

Fla.—Gardner v. State, 55 Fla. 25, 
45 S 1028. 

_Ga.—MeMillan vy. Savannah Guano 
Co., 133 Ga. 760, 66 SE 943; Morgan 
v. Jones, 24 Ga. 155; Robinson v. 
Bealle, 20 Ga. 275; Studstill v. State, 
7 Ga. 2; Whitaker v. State, 11 Ga. 
A. 208, 75 SE 258. 

Ill.—Cerny v. Glos, 261 Tll. 331, 103 
NE 973; Winter v. Dibble, 251 Ill. 
200, 95 NE 1093; Merchants’ Loan, 
etc., Co. v. Egan, 222 Ill. 494, 78 NE 
800; Chicago, etc., Coal Co. v. Moran, 
210° TAAOR I TL eNE T38 fark 110.4 TT. 
664]; Matteson v. Noyes, 25 Ill. 591. 


Ind.—Gimbel vy. Hufford, 46 Ind. 
125. 
Iowa.—Singmaster Vv. Robinson, 


181 Iowa 522, 164 NW 776; Ruthorn 

v. Clarke, 109 Iowa 25, 79 NW 454; 

Byington y. Oaks, 32 Iowa 488. 
Kan.—Central Branch Union Pac. 


R. Co. v. Walters, 24 Kan. 504. 
Ky.—Beall v. Barclay, 10 B. Mon. 
261. 
La.—Landry v. Klopman, 13 La. 


Ann. 345; Millaudon v. McDonough, 
18 La. 102; Lunn y. Kelso, 3 La. 64; 
Wells v. McMaster, 5 Rob. 154; Cole- 
man v. Breaud, 6 Mart. N. S. 207; 
Norwood vy. Green, 5 Mart. N. S. 175. 
in ieten v. Cunningham, 74 Me. 
7 
Md.—Maurice v. Worden, 54 Md. 


233, 39 AmD 384; Hayward v. Car- 
roll, 4 Harr. & J. 518. 
Mass.—Washington County Mut. 
Ins. Co. v. Dawes, 6 Gray 376; Bo- 
gart v. Brown, 5 Pick. 18; Torrey v. 
Fuller, 1 Mass. 524. 
Mich.—Roach y. Blair, 190 Mich. 
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11, 155 NW 696; Wells v. Toogood, 
165 Mich. 677, 1381 NW 124; Woods 
v. Burke, 67 Mich, 674, 39 NW 798. 


Miss.—Freeland v. McCaleb, 3 
Miss. 756. / 

Mo.—Laclede Land, etc. Co. v. 
Goodno, 181 SW 410; Heinbach v. 


Heinbach, 262 Mo. 69, 170 SW 1143; 
State v. Barrington, 198 Mo. 23, 
95 SW 235; Carr v. Carr, 36 Mo. 408; 
Lewin v. Dillie, 17 Mo. 64; Doherty 
v. Doherty, 155 Mo. A. 481, 134 SW 
1112; Pratt v. Missouri Pac. R. Co., 
139 Mo. A, 502, 122 SW 1125. 

Mont.—Cohen y. Clark, 44 Mont. 
151, 119 P 775; Washoe Copper Co. 
ven Junila, 43. Mont. 178) 115 1B 9173 
Stapleton v. Pease, 2 Mont. 550. 

Nebr.-—Reasoner vy. Yates, 90 Nebr. 
757, 134 NW 651; Watson v. Roode, 
30 Nebr. 264, 46 NW 491. 

N. H.—Keefe vy. Sullivan County 
Re Con) TSHANY BVT 166 71s A* 379 soywWal- 
lace v. Goodall, 18 N. H. 439. 

N. J.—Bozorth v. Davidson, 3 N. J. 


Dyeny. 
N. Y.—Marcly v. Shults, 29 N. Y. 
346; Rosenberg y. New York Peo- 


ple’s Surety Co., 140 App. Div. 436, 
125 NYS 257; Richardson v. .Tanner, 
140 App. Div. 372, 125 NYS 345; 
Holm vy. Shay, 140 App. Div. 176, 
124 NYS 1020; Matter of Webster, 
106 App. Div. 360, 94 NYS 1050 [aff 


186° N. Y. 549 mem, 79 NE” 1118 
mem]; Crane v. Bennett, 77 App. 
Div. 102, 79 NYS 66, 33 Civ. Proc 


229 [aff 177 \N.- Y. 106; 69 NE 274, 
101 AmSR 723]; Lieberman y. Balti- 
more, etc., R. Co. 115 NYS 1034; 
Shonberg v. Green, 110 NYS 1088; 
Mandelbaum v. New York City R. 
Co:, 90 NYS 377; Reilly v. Lee, 16 
NYS 3138; Myers v. Long Island R. 
Co., LOUNYSt “430° [aff "112 "NY. G8 
mem, 20 NE 875 mem]. 

N. C.—Egerton vy. Wilmington, 
ote Ri) Co,j, 8215 ON. Chs64bn 20 4S) 
184. 


N. D.—Great Western L. Assur, 
Co. v. Shumway, 25 N. D. 268, 141 
NW 479. 

Oh.—Folliard y. State, 32 Oh. Cir. 
Ct. 481. 

Okl.—Kasenberg y. Hartshorn, 30 
Okl. 417, 120 P 956; Barton-Parker 
Mfg. Co. v. Miller Mercantile Co., 
18 Okl. 187, 89 P 1128. 

Pa.—Porter y. Wilson, 13 Pa. 641; 
Hart v. Yunt, 1 Watts 253; Sweigart 
v. Lowmarter, 14 Serg. & R. 200; Cot- 
tom v. Wiley, 39 Pa. Super. 507. 

Philippine—U. S. v. Ling Su Fan, 
10 Philippine 104. 

S. C.—Walker v. Southern R. Co., 
76 S.C. 308, 56 SH 952. 

Ss. D—Stephens y. Faus, 20 S. D. 
367, 106 NW 56. 

Tenn.—Inman y. Tucker, 138 Tenn. 
512, 198 SW 247. 

Tex.—Boydston y. Morris, 71 Tex. 
697,,10 SW 331; Hamilton vy. State, 
(Civ. A.) 152 SW 1117; Feingold v. 
Lefkowitz, (Civ. A.) 147 SW 346; 
Jones v. Wagner, (Civ. A.) 141 SW 
280; Allen v. Clearman, 60 Tex. Civ. 
A. 589, 128 SW 1140; Freeman. v. 
Wm. M. Rice Inst., 60:Tex. Civ: A. 
191, 128 SW 629; Cathey vy. Mis- 
souri, /ete.;2R. Cos: (Civi.A.) 124 Sw 
217; Western Union Tel. Co. vy, Brad- 
ford, -52 Tex... Civ. ‘A. 392) 114 SW 
686; Buchanan v. Western Union Tel. 
Co., (Civ. A.) 100 SW 974; Missouri, 
ete., R. Co. v. Morrison, 42 Tex. 
Civ. A. 598, 94 SW 173; Thompson ‘v. 


action was not taken.®* 
are voluminous, the testimony of one who has ex- 
amined them is obviously the proper method of 
proving that certain things are not shown thereby.°® 
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Where books or papers: 


Copy Secondary to Original Writ- 


ing—1. General Rule. Where the fact to be proved 
is evidenced by a writing, the original writing is the 
best evidence, and a copy is not admissible unless 
the original is lost or its absence is otherwise satis- 
factorily explained.®® Even though a copy has been 


Ghaffee, 39 Tex. Civ. A. 567, 89 SW 
285; Texas, etc., R. Co. v. Lynch, 39 
Tex. Civ. A. 96, 87 SW 884; Houston 
v. Finnigan, (Civ. A.) 85 SW 470; 
Hicks v. Pogue, 33 Tex. Civ. A. 333, 
76 SW 786; Miller v. Goodman, 15 
Tex. Civ. A. -244,-40 SW -743; Prior 
y. North Texas Nat. Bank, (Civ. A.) 
29 SW 84. 

Vt—State v. Alpert, 88 Vt. 191, 
92 A 32; Clement y. Graham, 78 Vt. 
290, 63 A 146, AnnCas1913E 1208. 

Va.—Lunsford y. Smith, 12 Gratt. 
(53 Va.) 554. 

Wash.—State vy. Baker, 67 Wash. 
595, (1225 P3325: 

Wis.—Ziebell vy. Fraternal Reserve 
Assoc., 158 Wis. 612, 149 NW 475; 
Milwaukee Worsted Mills y. Winsor, 
157 Wis. 538, 147 NW 1068; Rohloff 
v. Wisconsin, ete. Lutherans Aid 
Assoc: 130). oWis:.,61,,.109-.NW 989; 
Bruger v. Princeton, ete., F. Ins. Co., 
129 Wis. 281, 109 NW 95; Miller v. 
Crawford County, 106 Wis. 210, 82 


NW 175. 
Eng.—Nodin vy. Murray, 3 Campb. 
We 


22831 Pardoe *viu Price, -13) Ma& 
267, 153 Reprint 110. 

{a] Reason for rule.—‘‘The rule 
of law is that the best evidence 
must be given of which the nature of 
the thing is capable; that is, that 
no evidence shall be received which 
presupposes greater evidence behind, 
in the party’s possession or power. 
The withholding of that better evi- 
dence raises a presumption that, if 
produced, it might not operate in his 
favor. For this reason, a party who 
is in possession of an original paper, 
or who has it in his power, is not 
permitted to give a copy in evidence, 
or to prove its contents.” Tayloe v. 
Riggs; 11 oPetri (U.4S:) 459157 Ti sed: 
275 [quot Security Trust Co. yv. Robb, 
142 Fed. 78, 80, 73 CCA 302]. 

{[b] “The most conclusive proof 
of its correctness will not render a 
copy available, without ground laid 
for dispensing with the production 
of the original.” Security Trust Co. 
v. Robb,-'42 Fed. 78,:80, 73 CCA: 302: 

[ec] & copy of an entry in a 
family Bible purporting to show the 
date of a person’s death is not ad- 
missible without accounting for the 
absence of the original. Greenleaf v. 
Dubuque, etc., R. Co., 30 Iowa 301. 

[ad] A memorandum is inadmissi- 
ble, even if it is a eopy made by the 
witness himself from his own orig- 
inal memoranda. Green vy. Caulk, 16 
Mad. 556. 

Le] Signature to advertisement 
published in newspaper. -——- Where 
Plaintiff offered in evidence an ad- 
vertisement published in a news- 
paper and purporting to have been 
signed by defendant and others, and 
defendant denied that he signed any 
advertisement it was held that the 
original paper signed by defendant 
must be produced or its absence sat- 
isfactorily explained before the ad- 
vertisement published in the news- 
paper was admissible. ~McConachy 
v. Centre, etce., Turnp. Co., 1 Penr. 
& W. (Pa.) 426. 

{f] Tax roll secondary to original 
assessment.—On an inquiry whether 
a person was the owner of certain 
property, it was error to admit the 
tax rolls to show that he had. had 
the property assessed in his own 
name unless it was first shown that 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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admitted in evidence, it should be withdrawn if it 
subsequently appears that the original is ‘avail- 
The objection that a document offered in 
evidence is a copy and not an original may be 
waived,®® and such a document may be received in 


able.®? 


the absence of any objection.® 


[§ 1306] 2. Applications of Rule. 
going rule’ applies to exclude as secondary eyvi- 


the original as signed and sworn to 
by him could not be produced. 
Weatherford First Nat. Bank vy. 
Bruce, (Tex. Civ. A,')_55 SW 126. 
[g] Contract set forth in report 
of case.—What purports to be a 
contract of sale, contained in a re- 
port of the opinion of the supreme 
court on a former hearing of the 
case, is secondary evidence, and in- 
admissible, without proof of the loss 
or destruction of the original con- 
tract, or that the contract set out 
in such opinion as published is the 
same as that copied in the bill of 
aS ee Hoyt v. Shipherd, 70 Ill. 


97. Gimbel v. Hufford, 46 Ind. 125. 

98. Payette First Nat, Bank v. 
Miller, 48 Or. 587, 87 P 892. 

[a] Mlustration.—Where defend- 
ant called as a witness plaintiff's 
counsel, who testified without objec- 
tion being made that a certain ex- 
hibit was a correct copy of an orig- 
inal document used in a prior case 
and sent with the transcript of that 
case on appeal to the supreme court, 
thereby becoming a part of the rec- 
ord, it was held that the 
of the exhibit having been thus es- 
tablished, the cbjection that it was 
not the best evidence under Bélling- 
ton & C. Comp. St. § 742, authoriz- 
ing proof of records by production of 
the original or certified copy, was 
waived. Payette First Nat. Bank v. 
Miller 343) Or, 587, 87); Parso2e 

99. Geddes v. McHlroy, 171 Iowa 
633, 154 NW 320. 

{a] Dlustration—In a suit on a 
note, where a resolution of trustees 
of a university was embodied in a 
question, and a copy of such resolu- 
tion read as a part of the question, 
which question was not objected to 
and was answered by the witness, 
the copy was admissible in evi- 
dence. Geddes v. McElroy, 171 lowa 
633, 154 NW 320. 

1. See supra § 1305. 

2. Ill.—Chicago, etc., Coal Co. v. 
Moran, 110 Ill. A. 664 [aff 210 I1l. 
9,°TI NE 387. 

Ind:—Manson y. Blair, 15 Ind. 242. 


Kan.—Waterville vy. Hughan, 18 
Kan. 473. 
Ky.—Com, v. Parlin, etc., Co., 118 


Ky. 168, 80 SW 791, 26 KyL 58; Da- 
vidson vy. Davidson, 10 B. Mon. 115. 
Mich:—Woods v. Burke, 67 Mich. 
674, 35 NW 798. 
Tenn.—Donath v. Insurance Co. of 
North America, 4 Yeates 275. 


Wis.—Fisk v. Tank, 12 Wis. 276, 
78 AmD ‘737. : 
3. Ga.—Phillips. v. Trowbridge 


Furniture Co., 86 Ga. 699, 13 SE 19. 

Iowa.—Awe v. Gadd, 179 Iowa 520, 
161 NW 671. : 

Mass.—Bogart y. Brown, 5 Pick. 

N. H.—Currier v. Boston, etc., R. 
Co., 3£'N. H. *209: 

Pa.—Porter v. Wilson, 13 Pa. 641. 

[a] Where a “profile”? of work 
was referred to by parties when 
making a contract for grading a rail- 
road, a profile proved by a witness 
to be made from the same data and 
measurements cannot be admitted, 
unless the absence of the original is 
first accounted for. Currier v. Bos- 
tous eto mike Co.) SLUNsPL 209; 

[b] A blank form of contract of 
sale on installments, although of the 
kind used in the seller’s business, 1s 
inadmissible at least without show- 
ing that the original contract ac- 
tually made, or a certified copy of 


identity - 
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dence copies of contracts of partnership? and other 
contraets,*? accounts and books. of aecount,* agree- 
ments to submit to arbitration, and awards rendered. 
pursuant thereto, assignments,® bank bills,’ bills of 
lading,® bonds,°® chattel mortgages,!° a diagram taken. 


from the abstract book of a county assessor of 


The fore- 


the record of the same, is not ob- 
tainable. Phillips v. Trowbridge 
Furniture Co., 86 Ga. 699, 13 SE 19. 

4 U. S—Drumm-Flato Commn. 
Co. v. Edmisson, 208 U. S. 5384, 28 
SCt 367, 52 L. ed. 606; Ellicott v. 
Chapman, 8 F. Cas. No. 4,385, 1 
Cranch C. C, 419; Gale v. Norris, 9 
F. Cas. ‘No. 5,190; 2 McLean’ 469; 
Lombard y. McLean, 15 F. Cas. No. 
$,4715 4° Cranch'€; C. ‘623; ‘Thorp’ ‘v: 
Orr, 23 F. Cas. No. 14,006, 2 Cranch 
(OAKOR BRS 

Cal.—Campbell v. Rice, 22 Cal. A. 
734, 1386 P 512. 

Del.—Bunting v. White, 8 Del. 551. 

Fla.—Blume v. Newman, 65 Fla. 
281, 61 S 590; Vaughan’s Seed Store 
v. Stringfellow, 56 Fla. 708, 48 S 


410. 
Se ae v. Hartridge, 28 Ga. 


272. 

Ill—Matter of Coyle, 201 Ill. A. 1; 
McDavid v. Ellis, 78 Ill. A. 381. 
ry Ee v. Strickler, 118 NE 

lowa.—Creswell vy. Slack, 68 Iowa 
110, 26 NW 42; Halstead v. Cuppy, 
67 Iowa 600, 25 NW 820; Peck v. 
Parchen, 52 Iowa 46, 2 NW _ 597; 
Churchill v. Fulliam, 8 Iowa 45. 
Weal pan teas v. Grayson, 15 La. Ann. 
457. 

Md.—Stevens v. Northern Cent. R. 
Cols-129" Md. 215,)°98 A “554. 

Miss.—Hoye v. Newton Lumber, 
etc., Co., 99 Miss. 229, 54 S 839; Dy- 
son y. Baker, 54 Miss. 24; Moody v. 
Roberts, 41 Miss. 74. 

Mo.—Ritchie vy. Kinney, 46 Mo. 


298; Doherty v. Doherty, 155 Mo. A. | 


481, 1384 NW 1112. 
Mont.—Silver v. Hakins, 175 P 876. 


Nebr.—Fitch v. Martin, 74 Nebr. 
538, 104 NW 1072. 
N. Y.—Rosenberg v. New York 


People’s Surety Co., 140 App. Div. 
436, 125 NYS 257; Smith v. Castle, 
81 App. Div.’ 638, 81 NYS 18; Rouss 
v. McDowell, 88 Hun 532, 34 NYS 
776; McCormick v. Mulvihill, 1 Hilt. 
131; Reddington vy. Gilman, 14 N. Y. 
Super. 235, 

S. D.—Isbell v. Whalen, 
445, 127 NW 476. 

Tex.—Theus y. Jipson, 3 Tex. A. 
Civ. Cas. § 189. 

Wis.—Ott v. Cream City Sand Co., 
166 Wis. 228, 164 NW 1005. 

fa] A bill of particulars, consti- 
tuting a statement of account is 
within the rule. Campbell vy. Rice, 
CICA TAL A134, 136. VP 52. 

[b] Copies attached to deposi- 
tions.—(1) Copies of account books 
of original entry and of a receipt at- 
tached to depositions are, not objec- 
tionable on the ground that the orig- 
inals instead of copies should be 
attached, where the originals are pri- 
vate property of witnesses having 
no interest in the litigation, and are 
produzed before the commissioner 
taking the depositions. Hauenstein 
v. Gillespie, 73 Miss. 742, 19 S 673, 
55 AmSR 569. (2) Copies of book 
entries attached to a deposition as 
an exhibit are admissible where it 
is impracticable to attach books. 
Fox v. Christopher, etc., Iron Works 


25 S. D. 


Coil, (Tex. Civ. A.) 199’ SW ‘833. 

5. Davidson v. Davidson, 10 B. 
Mon. (Ky.) 115. 

6 Gaines v. Page, 15 La. Ann. 


108; Hayward vy. Carroll, 4 Harr. & 
J. (Md:) 518; Rauh v. Scholl, 12 
Wash. 135, 40 P 726. 
[a] Assignment of lease.—Rauh 
v. Scholl, 12 Wash. 135, 40 P 726. 
{[b] Assignment of mortgage-—- 


taxes,11 entries in a family Bible showing a per- 
son’s age,!? hotel reeords,/* invoices,!* letters 


Hayward vy. Carroll, 4 Harr. & J. 
(Md.). 518. 

fc] Assignment of firm property. 
—Gaines v. Page, 15 La. Ann. 108. 

7. Robinson v. Bealle, 20 Ga. 275. 

8 U.S—The Alice, 12 Fed. 923. 

Ind.—McMakin y. Weston, 64 Ind. 
270; State v. Howe, 64 Ind. 18; Gim- 
bel v. Hufford, 46 Ind, 125. 

N. C.—Edgerton v. Wilmington, 
etc., R. Co., 115. N. C. 645, 20 SE 184. 

Pa.—Wood y. Roach, 2 Dall. 180, 
1 L. ed. 340, 1 AmD 276. 

S. C.—Walker v. Southern R. Co., 
76S. C. 308, 56 SH. 952. 

Tex.—Morris vy. Southern Shoe Co., 
44 Tex. Civ. A. 488, 99 SW 178. 

9. Monts v. Stephens, 43 Ala. 217; 
Selden v. Delaware, etc., Canal Co., 
29 N. ¥. 634. 

10. Boydston y. Morrfs, 71 Tex. 
697, 10 SW 331 (a copy of a chattel 
mortgage is secondary evidence, un- 
der the statute [2 Sayles Rev. St. 
art 3190b § 3], providing that a copy 
of a chattel mortgage duly filed for 
registration and eertified to by the 
clerk in whose office it has been 
filed “shall be received in evidence 
of the fact that such instrument 

. Was received and filed according 
to the indorsements of the clerk 
thereon, but of no other fact’). 

1lL. Hicks v. Pogue, 33 Tex. 
A. 333, 76 SW 786. 


Civ. 


12. Ryerson v. Grover, 1 N. J. L. 
458. 
[a] Entries copied into Bible— 


Where entries in a family Bible of 
the ages of members of the family 
are copies from another book econ- 
taining the original entries, the 
Bible is excluded as secondary evi- 
denee within the rule of the text. 
cus v. Patton, 6 Sere. & R. (Pa.) 

13. Cohen v. Clark, 44 Mont. 151, 
iS PPT BS 

14. New York, ete., Transp. Line 
v. Baer, 118 Md. 73, 84 A 251; State 
Ve Alpert, =88) Vitor lob 922 Ay r32. 

15. U. S.—Varley Duplex Magnet 
Co. v. Ostheimer, 159 Fed. 655, 86 
CCA 523; Anglo-American Packing, 
CLC. COstevan Cannon od wed wets: 
Vasse v. Mifflin, 28 F. Cas. No. 16,895, 
4 Wash. C. C. 519. 

Ala.—North Alabama Home Pro- 
tection vy. Whidden, 103 Ala. 203, 15 
S 567. 

Cal.—Spottiswood v. Weir, 66 Cal. 
520; 6 P* 381. 

Fla.—Seaboard Air Line R. Co. v. 
Rentz, 60 Fla. 449, 54 S 20. 

Ga.—Watkins v. Paine, 57 Ga. 50. 

Ill—King v. Worthington, 73 Ill. 
161; Internaticnal Text Book Co. v. 
Mackhorn, 158 Ill. A. 543. 

Iowa.—Singmaster vy. 
181 Iowa 522, 164 NW 776. 

Ky.—Heilman Milling Co. v. Ho- 
taling, 53 SW 655, 21 KyL 950. 

Md.—Marsh y. Hand, 35 Md. 123. 

Miss.—Baldridge v. Stribling, 101 
Miss. 666, 57 S 658. 

Mo.—State y. Lentz, 184 Mo. 223, 
83 SW 970; Traber v. Hicks, 131 Mo. 
180, 32 SW 1145. 

Nebr.—Westinghouse Co. v. Tilden, 
56 Nebr. 129, 76 NW 416; Watson 
v. Roode, 30 Nebr. 264, 46 NW 491; 
Delaney v. Hrrickson, 11 Nebr. 533, 
10 NW 451, 10 Nebr. 49, 6 NW 600, 
35 AmR 487. 

N. Y.—Foot v. Bentley, 44 N. Y.. 
166, 4 AmR 652; Richardson v. Tan- 
ner, 140 App. Div. 372, 125 NYS 345; 
Holm v. Shay, 140 App. Div. 176, 124 
NYS 1020; Heller vy. Heine, 38 Misc. 
816, 78 NYS 887. 
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or telegrams,’® maps?7 or plans,!* negotiable in- | a 
struments,!® manifests of vessels,*° a notice to a 
mortgagee to discharge the mortgage of record,* 
resolutions of directors of a corporation,?? state- 
ments of loss required to be given to insurers,?? 


N. C.—Churchill v. Lee, 77 N. C. 
341; Murphy v. McNiel, 19 N. C. 244. 

Pa.—Patton v. Ash, 7 Serg. & R. 
116. 

Porto Rico.—Welch v. Central San 
Cristobal, 7 Porto Rico Fed. 280. 

Ss. D.—Mobridge Farmers’ State 
Bank y. Empey, 35 S. D. 107, 159 
NW 936; Chambers v. Modern Wood- 
men of America, 18 S. D. 1738, 99 
Nw 1107. 

Tenn.—State v. Standard Oil Co., 
120 Tenn. 86, 110 SW 565. 

Tex.—Booker-Jones Oil Co. v. Na- 
tional Refining Co., (Civ. A.) 131 SW 
623; Thompson-Houston Electric Co. 
v. Berg, 10 Tex. Civ. A. 200, 30 SW 
454; Texas Min., etc., Co. v. Arkell, 
(Civ. A.).29 SW 816. 

Utah.—Murdock y. Farrell, 49 Utah 
314) 1630 Py A102, 

W. Va.—Loverin v. Bumgarner, 59 
W. Va. 46, 52 SE 1000. 

Wis.—Menasha Wooden Ware Co. 


vy. Harmon, 128 Wis. 177, 107 NW 
299. : 
Eng.—Nodin vy. Murray, 3 Campb. 


228. 

{a] Letter written from draft.— 
Where a person directs a letter to 
be written from a draft prepared 
by himself and the letter is writ- 
ten and sent accordingly, this letter 
and not the original draft is the 
primary evidence, for it constitutes 
the communication between the par- 


ties. McDonald y. Carson, 94 N. C. 
497, 
16. U. S.—Anglo-American Pack- 


ing, ete., Co. v. Cannon, 31 Fed. 313. 
Cal.—Brownlee v. Reiner, 147 Cal. 
641, 82 P 324. ‘ 


Ga.—Western Union Tel. Co. v. 
Blance, 94 Ga. 431, 19 SE 255. 

Ill.—Matteson v. Noyes, 25 Ml. 
591; Erwin vy. Johnson, 200 Ill. A. 


644; Chisholm v. Beaver Lake Lum- 
ber Co., 18 Ill. A. 131. 

Ind.—Western Union Tel. 
Hopkins, 49 Ind. 223. 

Ky.—Lyons Lumber Co. v. Stewart, 
147 Ky. 653, 145 SW 3:76. 

Md.—Smith vy. Easton, 54 Md. 138, 
39 AmR 355. 

Mass.—Nickerson y. Spindell, 164 
Mass. 25, 41 NE 105. 

Minn.—Magie v. Herman, 50 Minn. 
424, 52 NW 909, 386 AmSR 660. 

Mont.—Bond y. Hurd, 31 Mont. 
314, 78 P 579, 3 AnnCas 566. 

Ss. C—Mims v. Western Union Tel. 
Co., 82 Sa C.. 247,: 645 SH; 236. 

Tex.—Couch v. Biggers, (Civ. A.) 
198 SW 1101; Buchanan v. Western 
Union Tel. Co., (Civ. A.) 100 SW 974; 
Western Union Tel. Co. v. Kapp, 
35 Tex. Civ. A. 663, 80 SW 840; Aber- 
ete v. Hewlett, 2 Tex. A. Civ. Cas. 


Cosmas 


Vt.—Durkee vy. Vermont Cent, R. 
COs mao Vitae aids 

W. Va.—Cobb v. Glenn Boom, etc., 
Co., 57 W. Va. 49, 49 SE 1005, 110 
AmSR 734. 

; Wis.—Saveland v. Green, 40 Wis. 
31. 

[a] What is original telegram.— 
(1) The question whether a message 
delivered by a person to a telegraph 
company for transmission, or the 
telegram delivered by the company 
to the person to whom it is sent, is 
.the original and primary evidence of 
the contents.of the message depends 
upon the further question whether 


the telegraph company is the agent’ 


of the sender, or of the recipient of 
the message. The rule is that in 
the absence of evidence of mistake 
in transmission, if the person send- 
ing the message takes the initiative 
so that the telegraph company is to 
be regarded as his agent, the mes- 


EVIDENCE 


tax roll, 


to 


sage actually delivered at the end 
of the line is the original and pri- 
mary evidence, but if the person to 
whom the message is sent takes the 
risk of its transmission, or is the 
employer of the telegraph company, 
the message delivered to the opera- 
tor is the original. Montgomery v. 
U. S., 219 Fed. 162, 135 CCA 60; An- 
heuser-Busch Brewing Assoc. v. Hut- 
macher, 127 Ill. 652, 21 NE 626, 4 
LRA 575 [aff 29 Ill. A. $16]; Morgan 
v. Peo., 59 Ill. 58; Ed. C. Smith Fur- 
niture Co. v. Peter, 205 Ill. A. 379; 
Smith v. Easton, 54 Md. 138, 39 AmR 
355; Nickerson y. Spindell, 164 Mass. 
25, 41 NE 105; Magie v. Herman, 50 
Minn. 424, 52 NW 909, 36 AmSR 660; 


Wilson v. Minneapolis, ete., R. Co., 
31 Minn. 481, 18 NW 291; Bond v. 
Hund) 31 Monty 8t418seR 560, 3s 
AnnCas 566; Abernathy v. Hewlett, 
2. Tex: A. | Civon.Casy $8053 Durkee 
v. Vermont Cent. R. Co., 29 Vt. 127 


(the leading case on this point); 
Cobb v. Glenn Boom, etc., Co., 57 
W. Va. 49, 49 SE 1005, 110 AmSR 
734; Saveland v. Green, 40 Wis. 431 
[dist Matteson v. Noyes, 25 Ill. 591; 


Williams v. Brickell, 37 Miss. 682, 
75 AmD 88; Howley v. Whipple, 48 
N. H. 487; Kinghorne v. Montreal 
Tel. iCo..0 LS_Ws C3 Qs Bet6Ohe ¢2) 


Where the recipient of the message 
seeks to introduce it, the message 
received from the telegraph company 
is the original. Lyons Lumber Co. 
v. Stewart, 147 Ky. 653, 145 SW 376. 

{b] The dots and dashes made on 
paper at the telegraph office cannot 
constitute the original of a message 
where the words of the message are 
put in writing by the _ operator. 
Banks vy. Richardson, 47 N. C. 109, 

[c] Message given orally for 
transmission.—In order to exclude 
as a copy the message transmitted 
and delivered, it must appear that 
the message given for transmission 
was in writing, for there can be no 
copy of an oral communication. 
Banks v. Richardson, 47 N. C. 109 
[quot at length infra § 1310]. 

{d] In an action against a tele- 
graph company (1) to recover dam- 
ages or a statutory penalty for fail- 
ure to transmit and deliver a mes- 
sage with due diligence, the issue 
being not as to the contents of the 
telegram but as to the failure or de- 
lay in transmission and _ delivery, 
the message actually delivered by 
the company is admissible in evi- 
dence without producing or explain- 
ing the absence of the message de- 
livered by the sender to the company. 
Western Union Tel. Co. v. Blance, 94 
Ga. 431, 19 SE 255; Western Union 
Tel. Co. v. Bates, 93 Ga. 352, 20 SE 
639; Conyers v. Postal Tel. Cable 
Co., 92 Ga. 619, 19 SE 253, 44 AmSR 
100; Western Union Tel. Co. v. Fat- 
man, 73 Ga. 285, 54 AmR 877; West- 


ern Union Tel. Co. v. Cline, 8 Ind. 
A, 364, 35 NE 534. See also Western 
Union. Tel. Co. v. Smith, (Tex. Civ. 


A.) 26 SW 216 (where the message 
delivered to the telegraph company 
was outside of the _ jurisdiction). 
But compare Western Union Tel. Co. 
v. Hopkins, 49 Ind, 223 [disappr Re- 
liance Lumber Co. y. Western Union 
Tel. Co., 58 Tex. 394, 44 AmR 620] 
(the despatch delivered to the oper- 
ator was the original and should 
have been produced). (2) But it has 
been held that if in such an action 
the contents of the telegram sent 
are material, the loss by. plaintiff 
of the telegram received will not lay 
the foundation for introducing parol 
evidence of its contents without ac- 
counting by notice to produce, or 


which has 
the original assessment books,’* and way- 
bills issued by a railroad company.?® 
the title to real property is in issue, the rule 
applies to exclude copies of grants,?* deeds,*" mort- 
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been held secondary 


Where 


otherwise, for the nonproduction of 
the telegram written and delivered 
by the sender for transmission. 
Western Union Tel. Co. v. Hines, 94 
Ga. 430, 20 SE 349 [disappr and 
lim Cincinnati, ete., R. Co. v. Dis- 
brow, 76 Ga. 253]. But see Western 
Union Tel. Co. v. Thompson, 18 Tex. 
Civ. A. 279, 44 SW 402 (in an action 
for delay in delivering a telegram, 
secondary evidence of the telegram 
is admissible without notice having 
been given defendant to produce the 
original). 

17. Keefe 
CO. GoeNe Es. 
v. Finnigan, 
470. 


v. Sullivan County R. 
116, 71 A 379; Houston 
(Tex. Civ. A.) 85 SW 


18. Keefe y. Sullivan County R. 
Co., 75 N. H. 116, 71 A 379 (plan em- 
bodying results of survey). 

19. U. S.—Patriotic Bank  v. 
Coote, 18 F. Cas. No. 10,807, 3 Cranch 
CC 169. 
oa eee v. Holebrook, 2 Root 


Ga.—Kelley v. Jeffries, 147 Ga. 741, 
95 SE 287. 

Ind.—Dumont °° vy. 
Blackf. 355. 
gen ean v. Barclay, 10 B. Mon. 

20. 
Co., 21 La. Ann, 410. 

21. Royal Lumber Co. v. Elsberry, 
185 Ala. 462, 64 S 71. = 

22. Ruthven v. Clarke, 109 Iowa 
25, 79 NW 4654. 

[a] In Indiana under statute cor- 
porate acts and records may be 
proved by a sworn copy. Ben Hur 
Supr. Tribe y. Kraft, 183 Ind. 427, 
109 NE 403. 

{b] In Sonisiana the best evi- 
dence rule requires only that a prop- 
erly certified copy of corporate min- 
utes be produced. New eria. Sugar 
Co. v. Lagarde, 130 La. 387, 58 S 16. 

23. Hartford F. Ins, Co. vy. Enoch, 
(Ark.) 77 SW. 899. 

24 Anniston City Land Co. v. Hd- 
mondson, 141 Ala. 366, 37 S 424. 

25. Haas v. Chubb, 67 Kan. 787, 
74 P 230; Texas, ete., R. Co. v. Lynch, 
39 Tex. Civ. A. 96, 87 SW 884. 

[a] Waybill constituting receipt. 
—In a prosecution for illegal liquor 
selling, copies of original waybills 
are competent as original evidence 
where such copies are signed as re- 
ceipts by defendant, who is not only 
an individual dealer, but also an ex- 
press company. Peo. v. Brown, 273 
Ill. 169, 112 NE. 462, AnnCasi1918D 


T72. 

Brcoking v. Dearmond, 27 Ga. 
58; Sutton v. McLoud, 26 Ga. 638; 
Clawson y. Wilkins, (Tex. Civ. A.) 
93 SW 1086. 

[a]. Abstracts of title are only 
secondary evidence. Clawson v. Wil- 
kins, (Tex. Civ. A.); 93 SW. 1086. 

27. Ala.—Branch v. Smith, 114 
Ala. 463, 21 S 423; Potier v. Barclay, 
15 Ala. 439; Smith y. Armistead, 7 


McCracken, ; 6 


Ala, 698. 
Oc osnear > v. Miller, 44 Cal. 
. Conn.—Cunningham ve-Tracy;>. 1 
Connyo25 2. 


Ga.—MecMillan y. Savannah Guano 
Co., 133 Ga. 760, 66 SH 943. 

Ill.—Winter vy. Dibble, 251 Ill. 200, 
95 NE 1093; Hanson. v.- Armstrong, 
22 Til. 442, 

Iowa.—Courtright v. Deeds, 37 
ee 503; Byington v. Oaks, 32 Iowa 

Ky.—Dickerson vy. Talbot, 14 B. 
Mon. 60; Rees. v. Lawless, 4 Litt. 218. 

La.—Tessom. v.. Gusman;,.26. Lay 
Ann, 248. 


Me.—Elwell v. Cunningham, 74 Me, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Pendery vy. Crescent Mut. Ins. | 
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gages,’* and contracts to convey.2® On a question as 
to the setting apart and valuation of a homestead, 
the original homestead papers are primary evidence, 
and an exemplified or certified copy from the’ record 
of the clerk of the court is secondary,*° 
other hand blue prints,*! vellum tracings,®? published 
bank reports,** and corporate books containing lists 
of stockholders ** have been held to be originals and 


not objectionable as copies. 
{[§ 1307] 38. Photographs.*5 


evidence. 


127; Bird v. Bird, 40 Me. 392; White 
vy. Dwinel, 33 Me. 320. 

Mo.—Laclede Land, etc. Co. v. 
Goodno, 181 SW 410; West v. West, 
75 Mo. 204; Attwell v. Lynch, 39 
Mo. 519. 

S. C.—Lancaster v. Lee, 71 S. C. 
280, 51 SH 139; Malcolmson vy. Mc- 
ee; ios. (©. 1+ 168: : 


Tenn.—Saunders 
Humphr. 345. 

Tex.—Crafts v. Daugherty, 69 Tex. 
477, 6 SW 850; Alling v. Vander 
Stucken, (Civ. A.) 194 SW 443. 

Ont.—Hayball y. Shephard, 25 U. C. 
Oy 236 Ba 

[a] To prove fact of sale.—The 
rule has been applied even though 
the copy of the deed was offered 
merely to prove the fact of the sale 
and not as evidence of title in the 
grantee, where it appeared that the 
original was in the control of the 
person offering the copy. Sims v. 
Gray, 66 Mo. 613. 

{b] An index of land records is 
incompetent and insufficient to over- 
turn the solemn recitals of a re- 
corded deed relating to the name of 
the grartee, as the deed itself is the 
best evidence of its contents. Keyes 
v. Munroe, 266 Mo. 114, 180 SW 863. 

[c] A judicial record showing an 
entry by the prothonotary that the 
sheriff had acknowledged a certain 
deed amounts to nothing more than 
an abstract of the deed. It is not 
even a copy, and is secondary evi- 
dence which, where the title is in 
issue, cannot be introduced in evi- 
dence unless the original deed is 
produced or its absence satisfacto- 
rily explained. Lodge vy. Berrier, 16 
Serg. & R. (Pa.) 297. 

[ad] Boundaries of land conveyed. 
—Where a tract of land is conveyed 
with a reservation of a certain par- 
cel thereof which has been pre- 
viously conveyed by deed by the 
grantor to a third person, this prior 
deed is the best evidence of its con- 
tents; and hence the boundaries of 
the reserved tract so conveyed can- 
not be proved by a description in a 
deed of later date from the same 
gryuntor to the same grantee, even if 
given in lieu of the prior deed. 
Poorman v. Miller, 44 Cal. 269. 

[e] Record of establishment of 
lost deed.—Under Civ. Code § 3611, 
declaring that if an original deed is 
lost a copy may be established by 
the superior court of the county 
where the land lies, and when so es- 
tablished shall have all the effect of 
the original, it is held that, where 
a deed has been established by regu- 
lar proccedings in court, a certified 
copy of the proceedings taken from 
the minutes and records of the court 
is admissible as original evidence in 
any controversy where the original 
deed would be admissible. Leggett 
vy. Patterson, 114 Ga. 714, 40 SE 
736. 

[f{] After the deed itself has been 
admitted, the record of a deed from 
plaintiff's remote grantor is admissi- 
ble in ejectment. Brucke v. Hub- 
bard, 74 S. C. 144, 54 SE 249, 


Vv. Harris, 


Photographs 
written instruments can be used only as secondary 
They are but copies which may or may 
not be facsimiles of their originals; and whether a 
photographic copy of a writing when offered in evi- 
dence is a mathematically exact reproduction of its 


EVIDENCE 


original writing 


On the [§ 1308] 4. 


original is a question of fact.%¢ 


[220.5] 1021 


Hence where the 
is in court, it is proper to reject a 


photograph thereof,?7 and the same is true where 
the original is not produced or accounted for.*§ 


Letterpress Copies. Letterpress 


copies of a writing stand upon the same footing as 
any other copies and are secondary evidence, not 
admissible unless the failure to product the original 


is accounted for.®® 


of [§ 1309] 5. 


28. Cal.—Ord v. McKee, 5 Cal. 
515. 
Ga.—Kelley 


v. Jeffries, 147 Ga. 
741, 95 SE 287, 
Ill.—Roberts v. Haskell, 20 Ill. 59. 


Mass.—Andrews v. Hooper, 13 
Mass. 472. 

N. Y.—Hartmann vy. Hoffman, 65 
App. Div. 443, 72 NYS 982. 

29. Woods vy. Burke, 67 Mich. 
674, 25 NW 798; McDonald v. Mur- 
ray, 5 Ont. 559 [app dism 11 Ont. 
A. 101] 


30. Pritchett v. Davis, 101 Ga. 
236, 28 SE 666, 65 AmSR 298; Brown 
v. Driggers, 60 Ga. 114. 

31. Fuchs, etc., Mfg. Co. v. Kitt- 
redge, 242 Ill. 88, 89 NE 723. 

32. Spencer v. Levy, (Tex. Civ. 
AL )PeLT si SW 35507 556) GQnap of a 
city addition made by drawing the 
map on cardboard and then tracing 
it on vellum. “The cardboard on 
which the tracing is made occupies 
the same place in map making as 
does the negative in photography. 
Each tracing therefrom is as much 
an original as is each photograph 
printed from the same negative an 
original photograph. It follows, of 
course, that there may be any num- 
ber of original maps. Had one of 
the vellum maps been signed and 
properly acknowledged by the party 
or parties thereunto authorized, this 
would have been sufficient proof that 
it was an original. But, finding such 
map in the proper custody, no other 
proven original being produced or 
being proven to ‘have ever been in 
existence, we think: is’ sufficient 
proof that it is an original map’’). 

33. Middletown People’s Nat. Bank 
Vv; Rhoades, 28. Del; 65, 90 A® 4095 
Crisfield Mar. Bank y. Stirling, 115 
Md. 90. 80 A 736. 

34. Lindeke y. Scott County 
op. Co., 126 Minn, 464, 148 NW 
(as against the contention that 
original subscription lists were 
best evidence). 

35. Photographs as evidence gen- 
erally see supra §§ 1115-1120. 

86. Stitzel v. Miller, 250 Ill. 72, 95 
NE 53, 34 LRANS 1004, AnnCasi1912B 
412; In re Foster, 34 Mich. 21; Chase 
Va Cable Co.) (OkL) WOeP 1172, 3173 
[cit Cyc]; Eborn v. Zimpelman, 47 
Tex. 503, 26 AmR 315; U. S. v. Mess- 
man, 1 CentrLJ 121. 

“To admit in evidence a _ pho- 
tographic copy of a pay-roll would 
be acting contrary to well estab- 


Co- 
459 
the 
the 


lished rules of evidence—in fact, it 
would be monstrous.” U.S. v. Mess- 
man, supra. 

37. In re Foster, 34 Mich. ~ 21; 


Saans v. Horton, 5 Wash. 479, 32 P 
223. 

38. Cohen vy. Elias, 176 App. Div. 
763, 163 NYS 1051. 

39. U. S—Anglo-American Pack- 
ing, etc., Co. v. Cannon, 31 Fed. 313. 

Cal.—Spottiswood v. Weir, 66 Cal. 
525, 6 P &81. 

Ga.—Watkins v. Paine, 

Tll.—International Text-Book 
vy. Mackhorn, 158 Ill. A. 543. 

Ky.—Heilman Milling Co. v. Hotal- 
ing, 53 SW 655, 21 KyL 950. 


57 Ga, 50. 
Co. 


Copy of a Copy. It is generally 


held that a copy of a copy of an original written in- 
strument or other writing is not admissible in evi- 
dence unless the absence of both the original and the 
copy is satisfactorily explained.*° 
has been held upon the ground that there are no de- 


But the contrary 


Minn.—International Harvester Co. 
lof America v. Elfstrom, 101 Minn. 
263, 112 NW 252, 118 AmSR 626, 12 
LRANS 3438, 11 AnnCas 107. 

Nebr.—Westinghouse Co. y. Tilden, 
56 Nebr. 129, 76 NW 416; Delaney 
v. Errickson, 11 Nebr. 533, 10 NW 
aah, 10 Nebr. 492, 6 NW 600, 35 AmR 

N. Y.—Foot v. Bentley, 44 N. Y. 
166, 4 AmR 652; Heller y. Heine, 38 
Mise. 816, 78 NYS 887. 

Tex.—Texas, etc., R. Co. v. Lynch, 
39 Tex. Civ. A. 96, 87 SW 884. 

Wis.—Menasha Wooden Ware Co. 
v. Harmon, 128 Wis. 177, 107 NW 


299. ° 

pore oes v. Murray, 3 Campb. 
[a] Distinction between carbon 

copies and letterpress copies see 
International Harvester Co; of 


America y. Elfstrom, 101 Minn. 263, 
112 NW 252 (quot infra § 1314). 

{b] As against a party who wrote 
the letters, press copies taken from 
his own letter book have been held 
admissible. Truitt’s Estate, 10 
Phila. (Pa.) 16 [dist Foot v. Bentley, 


44 N. Y. 166, 4 AmR 652]. 
40. U. S—wWinn vy. Patterson, 9 
Pet. 663, 9 L. ed. 266; U. S. v. The 


Paul Shearman, 27 F. Cas. No. 16,012, 
Rete 'Cz 1C2198; 
Ill.—Crane Co. v. Tierney, 175 Ill. 


79, 51 NE 715; White v. Herrman, 
62 Ill. 73. 

Ind.—Crim vy. Fleming, 123 Ind. 
438, 24 NE 358. 


Kan.—Jobes v. Lows, 66 P 627. 

La.—Coleman vy. Cousin, 128 La. 
1094, 55 S 686; Cypress Co. v. Peyret, 
113 La. 867, 37 S 858; Chambers 
vi Haney,(-45' "La. Ann. 9447) 4258S 
621; Mercier v. Harnan, 39 La. Ann. 
94,1 S 4105 Perkins vy. Bard) 16. 
Eis Ann. 443; Lum y. Kelso, 3 La. 

Md.—Maurice vy. Worden, 54 Md. 
233, 39 AmR 384; Green v. Caulk, 16: 
Md. 556. 

Mass.—Vinal v. Burrill, 16 Pick. 
401. But see infra note 41. 

Mich.—Bartholomew vy. Walsh, 191 
Mich. 252, 157 NW 575. 


Miss.—Carey v. Fulmer, 74 Miss. 
729, 21 S 752. 
Pa.—Morris vy. Vanderen, 1 Dall. 


64, 1 L. ed. 38. 

Tenn.—Inman v. Tucker, 138 Tenn. 
512, 198 SW 247. 

Tex.—Sullivan v. Fant, (Civ. A.) 
166 SW 612; William M. Rice Inst. 
v. Freeman, (Civ. A.) 145 SW 688; 
Eppler v. Brown, (Civ. A.) 30 SW 
710. But see infra note 41. 

W. Va.—Carmichael v. Reed, 76 W. 
Va. 672, 86 SE 662, 665 [cit Cyc]. 

“We admit, that the rule, that a 
copy of a copy is not admissible evi- 
dence, is correct in itself, when 
properly understood and limited to 
its true sense. Thé rule properly 
applies to cases, where the copy is 
taken from a copy, the original be- 
ing still in existence and capable of 
being compared with it; for then it 
is a second remove from the orig- 
inal; or where it is a copy of a 
copy of a record, the record being in 
existence, by law deemed as high 


1022 (22.0.3: 


grees in secondary evidence;*! and where the origi- 
nal is lost or destroyed and it satisfactorily appears 
that the writing introduced as secondary evidence is 
in facet a correct copy of the original, it has been 
held admissible notwithstanding that it was made 
from a copy which is not produced, 


of which is not explained.*? 


An established copy of a lost original paper has 
all the force of the original, and a certified copy 
thereof is admissible to the same extent as would 
be a certified copy of the original.4? 

6. Limitations of Rule—a. In General. 
The rule excluding copies does not apply where the 


[§ 1310] 


writing is of a character of which 


script or copy is made primary evidence by stat- 
ute,** nor does it exclude the record of an instru- 
tient where the statute makes such record prima 
The rule has also been held in- 
applicable where the copy was made by the party 
against whom it is attempted to be used, and was 


facie evidence.*® 


furnished by him to the party on 


evidence as the original; for then it 
is also a second remove from the 
record. But it is quite a different 
question, whether it applies to cases 
of secondary evidence, where the 
original is lost, or the record of it is 
not in law deemed as high evidence 
as the original; or, where the copy 
of a copy is the highest proof in ex- 
istence.” Winn v. Patterson, 9 Pet. 
(U.S) 663; 677, 9 L. ed. 266. 

41. Goodrich v. Weston, 102 
Mass. 362, 3 AmR 469; Chase v. 
Cable Co., (Okl.) 170 P 1172; Hamer 
v. State, 60 Tex. Cr. 341, 131 "SW 813. 

[a] Dlustration.—A copy sworn 
to have been correctly made from a 
press copy of a letter was admissible 
as secondary evidence without the 
necessity of producing the _ press 
copy; the party introducing this copy 
having offered to produce the press 
copy in court if desired, to which 
offer no reply was made. Goodrich 
“vy. Westeon, 102 Mass. 362, 3 AmR 
469. 

[b] An exemplification of a copy 
of the certificate of appraisers, filed 
in the treasurer’s office, and having 
thereon an indorsement by the treas- 
urer that the original had been de- 
livered to C, who was deceased, has 
been held admissible in evidence on 
its being shown that the original 
could not be found among the papers 
of C. Jackson v. Cole, 4 Cow. (N. 


¥.) 587%: 

42. U. S.—Winn vy. Patterson, 9 
Pet. 1663; 9 L. ed. 266. 

Ala.—Pollak  v. Winter, 197 Ala. 
173, 72 S 386. 

Conn.—Cameron._ vy. Peck, 37 
555. 

Til.— Reval v. Miller, 178 Ill. A. 208. 

Mich.—Fowler v. Hoffman, 31 
Mich. 215. 

{a] A copy of the original is su- 
perior to a copy of a copy in case 


Conn. 


of conflict. Tennis Coal Co. v. Na- 
pier, 142 Ky. 719, 185 SW 295. 
43. McLanahan vy. Blackwell, 119 


Ga. 64, 45 SE 785. 

44. Ark.—St. Louis, etc., R. Co. v. 
Caldwell, 98 Ark. 286, 124 SW 1034. 

Cal.—Preston y. Hirsch, 5 Cal. A. 
485, 90 P 965. 

Ga.—McMillan v. Savannah Guano 
Co., 133 Ga. 760, 66 SE 943. 

Ill.— Chicago, ete., R. Co. v. Weber, 
219 Ill. 872, 76 NE 489, 4 LRANS 
272; Synkus v. Big Muddy Coal, etc., 
Co.,. 190 Til. A. 602. 

ind.—Meek v. Spencer, 8 Ind. 118. 

S. D.—Mears:-v. Smith, 19 S. D. 79, 
102 NW 295. 

Tex.—Lewright v. Walls, 55 Tex. 
CIV.) An pO lise! 9 SS Wie Cada) cde de ove 
Southland Immigration Assoc., 53 
Tex. Civ. A. 592, 116. SW 8831. 

[a] Record as primary evidence. 
—Where a statute required that a 


EVIDENCE 


where a person 


and the absence 


a certified tran- 


as the term ‘‘ 


whose behalf it | while the word 


Sworn account be made of adminis- 
trators’ sales and that the account 
be filed with the clerk of the probate 
court, to be preserved as evidence, it 
was held that the account thus made 
and filed was admissible as primary 
evidence to prove a sale made by an 
administrator, without producing the 
orjginal memorandum from which 
the account was made or accounting 
for its absence. Meek v. Spencer, § 
Ind, 118. 

[b] Tally sheets of a general 
election of municipality were admis- 
sible over objection that a certified 
cony thereof would be primary evi- 
dence. Sewell vy. Tallapoosa, 145 Ga. 
19,88 SE 577. 

Authenticated transcripts or copies 
generally see supra §§ 935-1026 

45. Preston v. Hirsch, 5 Cal. A. 
485, 90 P 965; Chicago v. Lederer, 
274 Till, 584, 1183 NE 883; Farmers’ 
Equity Exch. v. Blum, (N. D.) 166 
NW. 822; Grand Forks First M. E. 
Church, v.. Fadden,..8 .N,. D. 162; 77 
NW 615. 

Records of private writings as evi- 
dence see supra §§ 923, 924. 


46. U. S.—Carroll v. Peake, 1 Pet. 
ne 7 In” ed. 84. 
Ill.—White v. Herrman, 62 Ill. 73, 


74. 
Mich.—Mally v. Excelsior Wrapper 
Co., 181 Mich. 568, 148 NW 443 


N. Y.—Moore v. Belloni, 42 N. Y. 
Super. 184. 
Pa.—Truitt’s Est., 10 Phila. 16 


[dist Foot v. Bentley, 44 N. Y. 166, 4 
AmR 652). 

“The instrument given by White 
to the plaintiff as a copy or duplicate 
of the original contract, and accept- 
ed by the plaintiff as such, was, as 
between these parties, of equal au- 
thenticity with the original, and was 
within the power of the plaintiff. 
Next to the original it was the best 
evidence.” White v. Herrman, supra. 

[a] MDlustration.—To show admis- 
sions of E as to the agency of Y, 
plaintiff, in an action to hold E as 
Y’s principal may introduce the copy 
of the complaint served on Y in the 
suit of E against Y, prepared by the 
attorney who was counsel for HF in 
both cases. Mally v. Excelsior 
ayrebper Co., 181 Mich. 568, 148 NW 
44 


[b] Blue prints of drawings by 
architect.—In an action by an archi- 
tect for professional services in erect- 
ing a building, if the plans which he 
actually submitted were blue prints 
and the contract simply called for 
“plans,” it is immaterial whether the 
plans submitted were the original 
drawings or merely facsimile copies 
thereof; and an objection that the 
blue prints are secondary evidence is 
untenable. Lincoln School Dist. v. 


[§§ 1309-1310 


is offered,*® and where the copy is set forth in an 
answer in equity in compliance with an interroga- 
tory and a demand made in the bill.** 


Likewise 
delivers to another a copy of a 


paper, but keeps the original, the original cannot 
be read in evidence to affect with knowledge of its 
contents the person to whom the copy is delivered, 
unless notice to produce the copy is given.*§ 
has also been held that where a copy of a prior 
writing is attached to and incorporated in a written 
contract, it is admissible as primary evidence with- 
out accounting for the absence of the original,*® 
and that, in order to prove corporate existence as 
against stockholders, a license recorded in the books 
of the corporation may properly be proved by pro- 
dueing the book.°° 
copy’’ 
is really an original writing, the mere fact that a 
writing is referred to as a 
sive that it is not the best evidence;®! and hence 


lt 


It is also to be observed that, 
is sometimes applied to what 


é 


copy’’ is not conelu- 


‘‘eopy,’’ as generally used, pre- 


Fiske, 61 Nebr. 3, 84 NW 401. 

47. Farmers’, etc., Bank v. Grif- 
fith, 2 Wis. 443. 

[a] Under such circumstances the 
copy is primary and not secondary 
evidence. Farmers’,) ete., ‘Bank; ;v. 
Griffith, 2 Wis. 443. 

{b] In an action against a mu- 
tual benefit society the plaintiff need 
not prove the provisions of detend- 
ant’s by-laws where the answer sets 
them forth, and his having done so 
by secondary evidence, without first 
laying the proper basis, is not avail- 
able error. Greenspau y. American 
Star Order, 1 Misc. 406, 20 NYS 945. 


48.,,.Com. sv. 4,.Parker, >2- ‘Cush. 
(Mass.) 212. 
49. Comer v. Comer, 120 Ill. 420, 


11 NE 848. 

50. Culver v. Chicago Third Nat. 
Bank, 64 Ill. 528 

51. Banks v. Richardson, 47 N. GC. 
109, 110 (“The word ‘copy.’ in gen- 
eral presumes an original from which 
it is taken, as seems to have been the 
opinion of the presiding Judge; but 
this is not always the sense in which 
it is used. Mr. Worcester, in giving 
the various uses of the word, says it 
sometimes means the original: as, 
for instance, ‘autograph,’ which 
means the name of a person written 
by himself, or some of his own writ- 
ing. This is called a copy; but it 
has no original, and is therefore it- 
self the original. So a pattern to 
write after is called a copy, as where 
a teacher writes a word, or a line, 
for his pupil to imitate, ‘the writing 
is called a ‘copy;’ or the master is 
said to set a copy. These definitions 
show that the word copy does not 
necessarily imply that there is an 
original from which it is taken; but 
that its meaning is to be gathered 
from the context of the writing in 
which it is used; that is, the words 
which precede and follow it. Now 
let us advert to the language of the 
witness: He first gives us the mes- 
sage that was sent, and then says— 
‘was a copy of a telegraphic dispatch 
sent by him to Weldon.’ What was 
the telegraphic dispatch? The mes- 
sage sent by the wires of the tele- 
graph and communicated to the op- 
erator at Weldon, by the dots and 
notches which were made on the 
paper at the telegraphic office at 
Weldon. It will be remembered there 
is no evidence in the case that the 
communication to Lundy, the oper- 
ator at Portsmouth, was in writing: 
If, then, the telegraphic dispatch was 
the original, it follows, as a neces- 
sary consequence from its nature, 
that the word ‘copy,’ as used by the 
witness, is not to be taken in its 
ordinary and common sense; and that 
the message as he sets its forth, is 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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“sumes an original from which it is taken, this is 
not always true, and when this word is used in a 
deposition with reference to a writing, it is a ques- 


tion of fact whether the writing is 
copy.°? 


writing is sought to be used, that 
rect, is usually held to render the 


itself the original, existing no where 
but in his memory, or in the dots 
and marks made at the office in Wel- 
don. That the word copy, as used 
by the witness Lundy, referred to 
the telegraphic dispatch, and not to 
any written or oral message he had 
received, is further shown by the 
fact that the witness, Campbell, uses 
the word ‘copy,’ in the same sense: 
‘was a copy of a telegraphic dis- 
patch received by him.’ To him no 
communication, either in writing or 
orally, had been made except by the 
telegraph. If Lundy had been send- 
ing his own message, he might have 
used precisely the same language; 
in which case there could have been 
no original. But suppose it be 
granted that the paper upon which 
the telegraph made its dots, is to be 
considered the original of the mes- 
sage, which certainly it cannot be, 
and it had been produced to the 
Court and jury: of what use could it 
possibly have been? It would have 
been necessary for Mr. Campbell to 
have attended and told the jury what 
the dots meant; but this would have 
been a translation; a copy would 
have been as incomprehensible to the 
Court and jury as the original; for 
it would necessarily, in order to be 
a@ copy, have been in similar dots. 
When, therefore, the witness says 
that this is a copy of a telegraphic 
dispatch, he must be understood as 
saying, this message I sent by tele- 
graph to Weldon: and his statement 
was not a copy, but the thing itself, 
and as much an original as it could 
be, unless the message had been 
communicated to Lundy in writing. 
Of an oral communication there can 
be no copy’’). i 

52. Catron v. German Ins. Co., 67 
Mo. A. 544; Banks v. Richardson, 47 
IN ig LEASE 

[a] This rule has been applied: 
(1) Where one of two duplicate orig- 
inals was marked ‘‘copy.” Catron v. 
German Ins. Co., 67 Mo. A. 544. (2) 
Where the word was used with refer- 
ence to a telegram. Banks v. Rich- 
ardson, 47 N. C. 109. ; 

53. Gimbel v. Hufford, 46 Ind. 125. 

54. Work v. McCoy, 87 Iowa 217, 
54 NW 140; Beard v. Southern R. 
Co., 143 N. C. 186, 55 SE 505; Hall v. 
Southland Immigration Assoc., 53 
Tex. Civ. A. 592, 116 SW _ 831, 
v, Trotter, 26 Gratt. (67 Va.) 585. 


55. See cases infra this note. 
[a] Dlustration.— An admission 
that a letter corresponded with a 


written contract which had been en- 
tered into by the parties will not 
authorize the letter to be read in 
evidence, to prove the contract, with- 
out accounting satisfactorily for the 
omission to produce the written in- 
strument, of which the letter is at 
best only a copy. Fletcher v. Weis- 
man, 1 Ala. 602. 

56. Fitch v. Martin, 74 Nebr. 538, 
104 NW 1072. ‘ 

57. Denver, etc., R. Co. v. Wilson, 


4, Colo. A. 355, 36. P 67; Heiden- 
heimer v. Beer, (Tex. Civ. A.) 155 
SW.352.. - 

[a] Letter-press copy.—Denver 


It has also been held that it is proper for 
a witness, whose deposition is taken, to identify a 
written instrument and attach a copy thereof to 
the deposition, and this part of the deposition 
should not be suppressed, for the absence of the 
original instrument may be accounted for at the 
trial and the copy thus be rendered admissible.5* 

[§ 1311] b. Admission of Correctness. 
mission by the party against whom a copy of a 


EVIDENCE 


an original or a 


[§ 1312] c. 


An ad- 


the copy is cor- 
copy admissible 


etc., R. Co. v. Wilson, 4 Colo. A. 355, 


36 P 67. 


68. See supra § 1300. 

_ 59. U. S.—Anglo-American Pack- 
ing, ete.; Co, v. Cannon, 31 Bed. 313: 

Ala.—Westbrook v. Fulton, 79 Ala. 
510; Southern R. Co. v. Brewster, 9 
Ala. A. 597, 63 S 790. 

Cal.—Edmunds v. Atchison, ete., R. 
Co., 174 Cal. 246, 162 P 1038. 

Fla.—Hopkins v. State, 52 Fla. 39, 
47, 42 S 52 [cit Cye]. 

Ga.—Harvard v. Davis, 145 Ga. 
580, §9 SE 740; Bowman vy. Atlantic 
lee, fete: .Corp., 19)Gan A.e115,) 91S) 
215; Borders v. Macon, 18 Ga. A. 333, 
89 SE 451; Lewis v. Phillips-Boyd 
Bubs Cou. 18, GareA 1815 ‘89 SH vets 
Savannah Bank, etc., Co. v. Purvis, 6 
Ga. A. 275, 65 SE 35. 
ae The ps v. Eberhart, 82 Ill. 

Ind.—Pittsburgh, ete, R. Co. v. 
Brown, 178 Ind. 11, 97 NE 145, 98 NE 
625; Weaver v. Shipley, 127 Ind. 526, 
27 NE 146. 

Iowa.—Worez v. Des Moines City 
R. Co., 175 Iowa 1, 156 NW 867. 

Kan.—Giersch v. Atchison, etc., R. 
Co., 98 Kan. 452, 158 P 54; Enright v. 
Atchison, ete., R. Co., 96 Kan. 546, 
152 P 629; Wilkes v. S. V. Coal, etc., 
Go., 95 Kan. 493, 148 P 768. 

Md.—Spring Garden Ins. Co. v. 
Whayland, 103 Md. 699, 64 A 925; 
Totten v. Bucy, 57 Md. 446. 

Mich.—Cleveland, etc., Co. v. Per- 
kins, 17 Mich. 296. 

Miss.—Panola County Bank vy. J. O. 
Nessen Lumber Co., 117 Miss. 593, 
78 S 516. 

Mo.—Zimmerman vy. T. C. Bottom 
Produce Co., 192 SW 1038; Leschen v. 
Brazelle, 164 Mo. A, 415, 144 SW 893; 
Kessler v. Clayes, 147 Mo. A. 88, 125 
Sw 799; Catron v. German Ins. Co., 
67 Mo. A. 544. 

N. J.—State v. Albertalli, 78 N. J. 
Ta. 90,73 Avi 28. 

N. Y.—Sarasohn vy. Kamaiky, 193 
N. Y. 203, 86 NE 20 [rev 120 App. 
Div. 110, 105 NYS 53]; Hubbard v. 
Russell, 24 Barb. 404. 

N. C.—McLendon v. Ebbs, 173 
N. C. 6038, 92 SH 498. 

Okl.—Maston v. Lumber Co., 163 P 
128: Reeves v. Martin, 20 Okl. 558, 
94 P 1058. 

Or.—wNicholas v. Title, etc., Co., 79 
Or. 226, 154 P 391, AnnCas1917A 1149. 

Pa.—Cole v. Ellwood Power Co., 
216 Pa. 2838, 65 A 678; Behrens v. 
Mountz, 37 Pa. Super. 326. 

R. I.—Eastman v. Dunn, 34 R. I. 
416, 83 A 1057. 

S. D—Zipp v. Colchester Rubber 
Co., 12 S..D. 218, 80 NW. 367. 

Tenn.—Crews v. Gould, 6 Tenn. 
Civ. A. 620. 

Tex.—McDonald v. Hanks, 52 Tex. 
Civ. A. 140, 113 SW 604. 

Utah.—De Michele v. London, etc., 
EF. Ins. Co., 40 Utah 312, 120 P. 846, 
AnnCas1914D 1076. 

vt.—Waterman v. Davis, 66 Vt. 83, 
28 A 664. i 

Wis.—Niagara F. Ins. Co. v. Whit- 
taker, 21 Wis. 329. 

Eng.—Doe v. Pulman, 3 Q. B. 622, 
43 HCL 895, 114 Reprint 645; Col- 
ling v. Trewick, 6 B. & C. 394, 13 ECL 
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in evidence,** but this is true only where the ad- 
mission is clear and explicit,5> and an admission 
of the correctness of certain entries does not make 
a copy thereof admissible.®¢ 
Writings Collateral to Issue. 
has been held that where a writing is purely col- 
lateral to the issue, the contents thereof may be 
shown by a copy *” as well as by parol evidence.>* 
[§ 1813] 7. Duplicate Originals and Counter- 
parts—a. In General. 
ment or writing is made or executed in duplicate or’ 
in a greater number of counterparts, each dupli- 
cate or counterpart is primary evidence and is ad- 
missible without the necessity of producing the- 
other or accounting for its absence.5® But the docu- 


It 


Where an original instru- 


183, 108 Reprint 497; Jory v. Orchard, 
2B. & PB. 39, 126 Reprint 1143; Sur- 
tes v. ‘Hubbard, 4 Esp. 203; Gotlieb 
v. Danvers, 1 Esp. 455. 

[a] Reason for rule. — “Every 
written notice is, for the best of all 
reasons, to be proved by a duplicate 
original, for if it were otherwise, the 
notice to produce the original could 
be proved only in the same way as 
the original notice itself, and thus a 
fresh necessity would be constantly 
arising, ad finitum, to prove notice of 
the preceding notice.” Hisenhart v. 
Slaymaker, 14 Serg. & R. (Pa.) 153,. 
156 [quot Waterman y. Davis, 66 Vt. 
83, 87, 28 A 664]. 

{b] This rule has been applied to: 
(1) Bills of lading. Southern R. Co. 
v. Brewster, 9 Ala. A. 597, 63 S 790. 
(2) Contracts. Cleveland, etc., R. Co. 
v. Perkins, 17 Mich. 296. (3) De- 
mands. Gardner v. Eberhart, 82 Ill. 
316. (4) Leases. Weaver v. Ship- 
ley, 127 Ind. 526, 27 NE 146. (5) 
Letters. Hubbard v. Russell, 24 
Barb. (N. Y.) 404; McDonald v. 
Hanks, (Tex. Civ. A.) 113 SW 604. 
(6) Notices. Westbrook v. Fulton, 
79 Ala. 510; Savannah Bank, etc., 
Co. Ww. Purvis,.6 Ga; As 275, 65. SH: * 
35; Eastman v. Dunn, 34 R. I. 416, 83 
A 1057; Jory v. Orchard, 2,B. & P. 
39, 126 Reprint 1148; Surtees v. Hub- 
bard, 4 Esp. 203. 

[c] “A telegram is a document 
which is executed in counterpart. 
Fach counterpart is primary evidence: 
against the party executing it.” 
Anglo-American Packing, etc., Co. v. 
Cannon, 31 Fed. 313, 314. 

[d] Contract set up in pleading. 
—Where defendant set up in his an- 


‘swer a contract between himself and 


the plaintiff, alleged to have been 
executed in duplicate, each exemplar 
by one of the parties only, and of- 
fered in evidence the one executed 
by plaintiff, with oral proof of the 
execution and contents of the other, 
the evidence was admissible without 
proof of any other notice to plaintiff 
to produce his exemplar. Niagara F. 
Ins. Co. v. Whittaker, 21 Wis. 339. 

[e] Where each counterpart is di- 
rected to a different person whose 
name appears at the head of the pa- 
per, as in case of notices or demands, 
the name constitutes no part of the 
instrument, it being merely intended 
to designate the person to whom it 
should be delivered, and each coun- 
terpart. is an original notwithstand- 
ing the variance in names, Gardner 
v. Eberhart, 82 Ill. 316. 

{f] Copy subsequently made and 
signed.—Where parties in executing 
a lease made but one original instru- 
ment, but afterward made a copy of 
the original and signed it, this copy 
was to all intents and purposes a 
duplicate original and was admis- 
sible in evidence without the neces- 
sity of explaining the absence of the 
lease first executed. Weaver v. Ship- 
ley, 127 Ind. 526, 27 NE 146. 

[Tg] Alteration of one copy.— 
Where one copy of a contract exe- 
cuted in duplicate was innocently al- 
tered by the holder, he was entitled 


.to introduce proof of its contents for 
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ment offered in evidence must be shown to be in 
fact a duplicate of the one not produced,®® and sec- 
ondary evidence of the contents of an instrument 
thus executed is not admissible until the absence 
of all the originals is satisfactorily explained.*4 

[§ 1314] b. Several Copies Produced at Same 
Where several copies of a writing are made 
at the same time by the same mechanical operation, 
each is regarded as an original and is admissible as 
The most usual application of this rule is 
found in the ease of carbon copies, which are usu- 
ally admitted as duplicate originals,®* but a distine- 
tion has been drawn with respect to instruments 


Time. 


such. ® 


the purpose of BN on the un- 
altered copy. Hayes v. Wagner, 220 
Ill. 256, 77 NE 211 {aff 113 il. A. 599]. 

60. Kyser Va ansaspeaCity,.. Gt, 
R. Co., 56 Iowa 207, 440, 9 NW 138. 

61. Fla.—Norris vy. Billingsley, 48 
Fla. 102, 37 S 564. 

Me.—Holden’s Steam Mill Co. v. 
Westervelt, 67 Me. 446; Dyer v. Fred- 
ericks, 63 Me. 173. 

Mass.—Poignard v. Smith, 8 Pick. 272. 

_N. C.—Wright v. Bogan, 2 N. C. 
177 note. 


Tex.—Bryson v. BEARASD 41% Tex, 
ae A. 415, 92 SW 8 
Eng. —Rex v. wn peters (yaad Bet 5 


236, 101 Reprint 530. 

62. Ga—Bowman v. Atlantic Ice, 
ete., Corp., 19 Ga. A. 115, 91 SE 215. 

Ind.—Pittsburgh, ete. R. Co. v. 
Brown, 178 Ind. 11, 30, 97 NE 145, 
98 NE 625; Federal Union Surety Co. 
v. Indiana Lumber, etc., Co., 176 Ind. 
328, 95 NE 1104. 


Kan.—Enright vy. Atchison, etc., R. 
Co., 96 Kan. 546, 152 P 629. 
N. H.—Manchester, etc., R. Co. v. 


isk, oo Ni e297. 

Ieng.—Rex v. Watson, 2 Stark. 116, 
$ HCL 341, 11 ERC 145. 

“Where duplicates are produced by 
mechanical means, all are duplicate 
originals, and any of them may be 
introduced in evidence without ac- 
*’ counting for the nonproduction of 

the other.” Pittsburgh, etc. R. Co. 

v. Brown, supra. 

[a] Reason for rule.—‘Each of 
the three slips was printed by a 
single mechanical impression. There 
is a distinction between letterpress 
copies of writing, and triplicate writ- 
ings produced as was the slip in con- 
troversy. The law does not require 
the doing of unnecessary things. 
The slip delivered to the contractor 
was of necessity exactly like the slip 
admitted, and may be regarded as a 
triplicate original, and no useful pur- 

. pose would be subserved by requir- 
ing a notice for the production of 
the slip delivered to the contractor.” 

Federal Union Surety Co. vy. In- 
diana Lumber, etce., Co., 176 Ind. 

328, 331, 95 NE 1104. 

[b] Impression copy.—Enright v. 
Atchison, etc., Co., 96 Kan. 546, 
152 P 629. 

{c] Papers printed from the same 
press at the same time, such as no- 
tices, placards, and the like, are with- 
in the rule stated in the text. Man- 
chester, etc., R. Co. v. Fisk, 33 N. H. 
297; Rex v. Watson, 2 Stark. 116, 3 
ECL 341, 11 ERC 145. 

63. Ark.—Engles v. Blocker, 127 
Ark. 385, 192 SW 193. 

Cal.—Edmunds vy. Atchison, etc., R. 
Co., 174 Cal. 246, 162 P 1088. 

Ga.—American Tien aetcie Cort ly. 
Tyler, 18 Ga. A. 640, 90 SE 86; Lewis 
v. Phillips-Boyd Pub. Co., 18 Ga. A. 
181, 89 SE 177. 

Kan.—Giersch v. Atchison, ete., R. 
Co., $8 Kan. 452, 158 P 54; Wilkes v. 
S$. V. Clark Coal, etc., Co., 95 Kan. 
49350 143" PP 768 {foll Chanute 
Window Glass Co. v. Pierce, 87 Kan. 
548, 125 P 108]. 

Md.—Goodman vy. Saperstein, 115 
Md. 678, 81 A 695. 

Mich.—Fremont Canning Co. 
Pere Marquette R. Co., 180 Mich. O83, 
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tures missing.°* 
[§ 1315] E. 


146 NW 678. 

Minn.—International Harvester Co. 
of America v. Elfstrom, 101 Minn. 
263, 112 NW 252, 118 AmSR 626, 12 
LRANS 3438, 11 AnnCas 107. 

Mo.—Hay v. American Fire Clay 
Co., 179 Mo. A. 567, 162 SW 666; 
Leschen v. Brazelle, 164 Mo. A. 415, 
144 SW 893; Wright v. Chicago, etc., 
188, eee 118 Mo, A. 392, 94 SW 555. 

Y.—Rosenberg v. New York 
Esonies Surety Co., 140 App. Div. 436, 
125 NYS! 257. 

N. C.—McLendon y. Ebbs, 173 N. C. 
603, 92 SE 498. 

Okl.—Maston y. Glen Lumber Co., 
163 P 128. 

Or.—Bandon First Nat, Bank v. 
Jamieson, 62 Or. 594, 128 P 4383. 

Pa.—Cole v. Ellwood Power Co., 
216 Pa. 283, 65 A 678. 

Utah—De Michele v. London, etc., 
Bey ins> Co-,, 40) Utah #312" 120. 846. 
AnnCas1914D 1076. 

Va. — Virginia-Carolina Chemical 
Co. v. Knight, 106 Va. 674, 56 SE 
725; Chesapeake, etc., R. Co. v. Stock, 
104 Va. 97, 51 SE 161. 

Wash.-—Ryan v. Dowell, 86 Wash. 
16.0 149) 2 Ps i343" State v. Baker, 167 
Wash. 595, 122 P 335. 

W. \Va—Fayette Liquor Co. v. 
Jones, 75 W. Va. 119, 83 SH 726. 

[a] Distinction between carbon 
copies and letterpress copies.— 
“The distinction between letterpress 
copies and instruments produced by 
the use of carbon paper, as in this 
instance, seems reasonably clear and 
satisfactory. What makes two num- 
bers of an instrument duplicates and 
equivalents is the fact that the legal 
act of the parties as consummated 
embraces them _ both. Letterpress 
copies are produced by an act dis- 
tinct from and subsequent to the 
consummation of the legal act of ex- 
ecution. It may or may not be the 
act of the parties to the contract. 
We know from common experience 
that such copies are ordinarily pro- 
duced by the labor of clerks and 
other employees, and that the results 
are not always satisfactory. But all 
the numbers of a writing which re- 
sult from the completion of the legal 
act of the parties, although aided by 
mechanical devices or chemical 
agencies, meet the requirements of 
originals. If the reproduction is 
complete, there is no practical reason 
why all the products of the single 
act of writing the contract and affix- 
ing a signature thereto should not be 
regarded as of equal and equivalent 
value. In this instance the same 
stroke of the pen produced both sig- 
natures. The argument that the 
recognition of these instruments as 
duplicates would encourage fraudu- 
lent practices does not touch the 
principle involved.” International 
Harvester Co. of America v. Elf- 
strom, 101 Minn. 263, 266, 112 NW 
252, 118 AmSR 626, 12 LRANS 343, 
11 AnnCas 107. See also Federal 
Union Surety Co. v. Indiana Lumber, 
ete:,, Co... 176 -Ind. 328) 95 N04 
supra note 62. But compare McDon- 
ald v. Hanks, 52 Tex. Civ. A, 140, 113 
SW 604 [quot infra this note]. 

{b] Original in possession of 
party offering copy.—It was error to 
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requiring signatures, such as contracts, it being con-- 
sidered that where several carbon copies are made, 
all the copies are originals until signed, and when 
one is signed the other become copies with the signa- 


Grounds for Admission of Second- 


ary Evidence—l. Loss or Destruction of Primary 
Evidence—a. General Rule. 
taining or constituting the primary evidence of the 
fact to be proved is satisfactorily shown to have 
been lost or destroyed without the fault of the party 
desiring to prove the fact, secondary evidence be- 
comes admissible.®® 


Where the writing con- 


For example, the loss of an 


admit a carbon copy, where no effort 
was made to produce the original 
which was shown to be in existence 
and. in the possession of the party 
off2ring the copy. State v. Teasdale, 
120 Mo. A. 692, 97 SW 995. 

~{[c] In Texas carbon copies are 
not admitted unless the failure to 
produce the original is accounted for. 
Kolb v. Brazer, (Civ. A.) 161 SW 899; 
McDonald v. Hanks, 52 Tex. Civ. A. 
140, 148, 118 SW 604 (‘The copies of 
the letters signed and forwarded and 
those kept by the addressers cannot 
be considered duplicate originals. 
There can be no logical difference 
between such copies and the letter- 
press copies, which have always been 
held to ke copies which are not ad- 
missible in evidence without account- 
ting for the nonproduction of the 
originals. (2 Wigmore Ev., Sec. 1234; 
Hubbard v. Russell, 24 Barb. 404; 3 
Ene. of Ev., p. 540.) If a writer de- 
siring to preserve a copy of a letter 
writes at the same time two copies 
exactly alike, one of which he pro- 
poses to send and the other to keep, 
it is a matter of indifference which 
copy he sends, but the one sent be- 
comes the original and the other a 
copy, no matter by what force of 
evidence it is shown to be an abso- 
lutely accurate copy’’). 

64... R.. DD. Burnett, Cisar) Co.) -v. 
Art Wall Paper Co., 164 Ala. 547, 51 
S 263; Weston v. Wilkes, (Colo.) 176 
P 470. 

65. U. S.—Burton v. Driggs, 20 
Wall, 125, 22 L. ed. 299; Hedrick v. 
Hughes, 15 Wall. 123, 21 L. ed. 52; 
U. S. v. Acosta, 1 How. 24, 11 L. ed. 
33; U. S. v. Delespine, 12 Pet. 654, 9 
L. ed. 1232; Minor v. Tillotson, 7 Pet. 
99, 8 L. ed. 621; Renner v. Columbia 
Bank, 9 Wheat. 581, 6 L. ed. 166; 
Riggs v. Tayloe, 9 Wheat. 483, 6 
L. ed. 140; Virginia, etc., Coal Co. v. 
Charles, 251 Fed. 83; Pineland Club 
v. Robert, 213 Fed. 545, 1830 CCA 125; 
Russo-Chinese Bank Vv. Seattle, 
Wash., Nat. Bank of Commerce, 187 
Fed. 80, 109 CCA 398; Ohio County, 
Ky. v. Baird, 181 Fed. 49, 104 CCA 
63; Western Lumber Co. v. Willis, 
160 Fed. 27, 87 CCA 183; Hodge v. 
Palms, 127, Med. (396,. 54) ‘CCA, S70. 
U.S. v. Price, 113 Fed. 851; Contee 
v. Godfrey, 6 F. Cas. No. 3,140, 1 
Cranch C. C. 479; Lewis v. Baird, 15 
Ey Cas, No. 98,816,.3.. McLean 2565 
Ransdale v. Grove, 20 F. Cas. No. 
11,570, 4 McLean 282; U. S. v. Par- 
sons, 27 F. Cas. No. 16,002, 1 Lowell 
107; The Brig Juno, 41 Ct. Cl. 106; 
The Schooner Ulalia, 37 Ct. Cl. 4466. 

Ala.—Williams v. Lyon, 181 Ala. 
531, 61 S 299; Lacey v. Southern 
Mineral Land Co., 180 Ala. .57, 60 S 
283; McBride v. Lowe, 175 Ala. 408, 
57 S 832; Southern R. Co. v. Dickens, 
163 Ala. 114, 50 S 109; Ryan wv. 
Shaneyfelt, 146 Ala. 683, 40 S 223; 
Davidson v. Kahn, 119 Ala. 364, 24 
S 583: Kilgore v. Stanley, 90 Ala. 
523, 8 S 130; Foster v. State, 88 Ala. 
182, 7S 185; Elliott v. Dyche, 80 Ala. 
376; Baucum v. George, 65 Ala. 259; 
Gresham v. Taylor, 51 Ala. 505; Fra- 
lick v. Presley, 29 Ala. 457, 65 AmD 
413; Derrett v. Alexander, 25 Ala. 
265; Andrews v.’ Jones, 10 Ala. 460; 
Blevins v. Pope, 7 Ala. 371; Weir v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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instrument in the course of transmission by mail | will warrant 


Hoss, 6 Ala. 881; Pilcher v. Dothan 
Mule Co., 6 Ala. A. 552, 60 S 547. 

Ariz.—Rush v. French, 1 Ariz. 99, 
25 P 816. 

Ark.—Chancellor y. Stephens, 136 
Ark. 175, 206 SW 145; Southern Cot- 
ton Oil Co. v. Coleman, 116 Ark. 268, 
170 SW 992; Arkansas Mut. F. Ins. 
Co. v. Woolverton, 82 Ark. 476, 102 
SW 226; Brasch v. Western Tie, etc., 
Co., 80 Ark. 425, 97 SW 445; Car- 
penter v. Jones, 76 Ark. 163, 88 SW 
871; Arbuckle v. Matthews, 73 Ark. 
27, 88 SW 326; Hartford F. Ins. Co. 
V.,noch,, 72. Ark. 47,77 SW. 899; 
Stanley v. Wilkerson, 63 Ark. 556, 39 
SW 1048; Steward v. Scott, 57 Ark. 
153, 20 SW 1088; Hallum v. Dickin- 
son, 47 Ark. 120, 14 SW 477; Tram- 
mell v. Thurmond, 17 Ark. 203; Jones 
v. Robinson, 11 Ark. 504, 54 AmD 
212; James v. Biscoe, 10 Ark. 184; 
Fowler v. More, 4 Ark. 570. 

Cal.—Hibernia Sav., ete., Soc v. 
BoyG),,/ 165) 4Cal. 1938; 100, Py i2393 In 
re Heywood, 154 Cal. 312, 97 P 825; 
Kenniff v. Caulfield, 140 Cal. 34, 73 
P 803; Lewis v. Burns, 122 Cal. 358, 
55,2 323 Byrne v.; Byrne, 113 Cal, 
294, 45 P 536;,Fresno Canal, etc., Co. 
Vor Dunbarys1o0y Cal td30;.122 Be2t5: 
Moore’s Est., 72 Cal. 335, 13 P 880; In 
re Warfield, 22 Cal. 51, 883 AmD 49; 
Caulfield v. Sanders, 17 Cal. 569; Bag- 
ley v. Eaton, 10 Cal. 126; Bagley v. 
MecMickle, 9 Cal. 430; Pratt v. Phelps, 
Dom Cals fA bo; abs 9g D0 One COs hy: 
Murphy, 20 Cal. A. 398, 129 P 603; 
Delger v. Jacobs, 19 Cal. A. 197, 125 
P 258; Furman v, Craine, 18 Cal. A. 
41, 121 P 1007; Kriste v. Interna- 
tional Sav., etc., Bank, 17 Cal. A. 301, 
119 P 666; Van Valkenburgh v. Old- 
ham, 12 Cal. A. 572, 108 P 42; Hall v. 
Crowley, 12 Cal. A. 30, 106 P 426; 
Hedstrom v. Union Trust Co., 7 Cal. 
ASS 278s 94. (Pass863 Luty ev. (Cresta, 4 
Cal.. A. 589, 88 P 642; Peo. v. David- 
son, 2 Cal. A. 100, 83 P 161. 

Colo.—Philadelphia Mortg. Trust 
Co. v. Elliot, 36 Colo. 238, 84 P 
980; Palmer v. Ruland, 28 Colo. 65, 
62 P 841; Conway v. John, 14 Colo. 
30, 23 P 170; Oppenheimer v. Denver, 
ete, JR.) Co., 98 Colol,- 320; (120R 217; 
Terpening v. Holton, 9 Colo. 306,12 P189. 

Conn.—Elwell v. Mersick,.50 Conn. 
272; Brownell v. Palmer, 22 Conn. 
107; Stoddard v. Mix, 14 Conn. 12; 
Ue SetBank v-Sillj.5 Conn 2/106) 1)13 
AmD 44, 

Del.—Rogers v. Fenimore, 41 A 886. 

D. C.—Howard v. Chesapeake, etc., 
R. Co., 11 App. 300; Jackson v. Clif- 
ford, 5 App. 312. 

Fla.—Rhodus v. Heffernan, 47 Fla. 
206, 36 S 572; Edwards v. Rives, 35 
Fla. 89, 17 S 416. 

Ga.—Fay v. Burton, 147 Ga. 648, 
95 SE 224; Brown v. Madden, 141 Ga. 
419, 81 SE 196; Caudell v. Athens Sav. 
Bank, 140 Ga. 7138, 79 SE 776; Lee v. 
Pearson, 138 Ga. 646, 75 SE 1051; 
Florida Coco-Cola Bottling Co. v. 
Ricker, 136 Ga. 411, 71 SE 734; Can- 
non v. Gorham, 136 Ga. 167, 71 SE 
142, AnnCas1912C 39; Patterson v. 
Drake, 126 Ga. 478, 55 SE 175; Gar- 
many v. Lawton, 124 Ga. 876, 53 SE 
669, 110 AmSR 207; Houston v. State, 
1234 \Gaio417, 52, SE) 757; Conant v. 
Jones, 120 Ga. 568, 48 SE 234; 
Thompson v. State, 120 Ga. 132, 47 
SE 566; Tilley v. Cox, 119 Ga. 867, 47 
SE 219; Trentham v. Bluthenthal, 118 
Ga. 530, 45 SE 421; Baker v. Adams, 
99Ga. 1135; 25) SHY 2856 Elines sv. 
Johnston, 95 Ga. 629, 23 SE 470; Liv- 
ingston v. Hudson, 85 Ga. 835, 12 
SE 17; Georgia Pac. R. Co. v. Strick- 
land, 80 Ga. 776, 6 SE 27, 12 AmSR 
282; Schaefer v. Georgia R. Co., 66 
Ga. 39; Bigelow v. Young, 30 Ga. 121; 
Allen v. State, 21 Ga. 217, 68 AmD 
457; Schley v. Lyon, 6 Ga. 530; New 
Ware Furniture Co. v. Reynolds, 16 
Ga. A. 19, 84 SEH, 491; Bowman v. 
Kidd, 13 Ga. A. 351, 79 SE 167; Hicks 
vy. Mozley, 12 Ga. A. 661, 78 SE 133; 
Johnson County Sav. Bank v. Rich- 
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ardson, 9 Ga. A. 466, 71 SE 757; Fra- 
ternal Relief Assoc. v. Edwards, 9 
Ga. A. 43, 70 SE 265. 

Hawaii.—Wolters v. Redward, 16 
Hawaii 25. 

Ida.—Sims v. Milwaukee Land Co., 
20 Ida. 518, 119 P 37; Mills v. Glen- 
non, 2,tda., 105,.°6. P1216. 

Ill.— Mosier v. Osborn, 284 Ill. 141, 
119 NE 924; Peo. v. Henkle, 256 Ill. 
585, 100 NE 175; Ellison v. Glos, 248 
lll. 275, 98 NE 76%; Pittsburgh, ete., 
Rw. Co.. v. Chicago, 242: Ill. 178,89 
NE 1022, 1384 AmsSR 316, 44 LRANS 
308 [aff 144 Ill. A. 293]; Felix v. 
Caldwell, 235 Ill. 159, 85 NE 228; 
Glos v. Wheeler, 229 Ill, 272, 82 NE 
234; North American Restaurant, etce., 
Houseyyv. Meblligott, 227 Ill. 317,°81 
NE 3888 [ait 129 ill. A. 498]; Kennedy 
v. Borah, 226 Ill. 243, 80 NE 767, 
Meyer v. Purcell, 214 Ill. 62, 73 NE 
3925 Glosyy. ‘Lalcott; 243. al. 81, 72 
NE 707; Rudgear v. U. S. Leather 
Co., 206 Ill. 74, 69 NE 30 [aff 108 
lll. A. 227]; Peo. v. Pike, 197 Ill. 449, 
64 NE 393; Forsyth v. Vehmeyer, 176 
Ill. 359, 52 NE 55; Thatcher v. Olm- 
stead, 110 Ill. 26; Keith vy. Keith, 
104 Ill. 397; Protection L. Ins. Co. v. 
Dill, 91 Ill. 174; Richley v. Farrell, 
69 Ill. 264; Orne v. Cook, 31 Ill. 238; 
Granger v. Warrington, 8 Illi 299; 
Palmer v. Logan, 4 Ill. 56; Doubet 
v. Doubet, 196 Ill. A. 289; Lord, ete., 
Co. v. Campbell, 191 Ill. A. 607; An- 
derson v. Crane, 183 Ill. A. 21; Kash- 
garian v. Janjigian, 160 lll. A. 294; 
Laughlin v, Brauer, 138 Ill. A. 524; 
Merritt v. Bush, 122 Ill. A. 189; 
Petrue v. Wakem, 99 Ill. A. 463; Jack 
v. Rowland, 98 [ll. A. 352; Fairbanks 
v. Campbell, 53 Ill. A. 216. 

Ind.—Pittsburgh, ete. R. Co. 
Brown, 178 Ind. 11, 97 NE 145, 98 
NE 625; Coffing v. Carnahan, 122 Ind. 
427, 23 NE 855; McNutt v. McNutt, 
116 Ind. 545, 19-NE 115, 2 LRA 372; 
Roehl v. Haumesser, 114 Ind. 311, 
15 NE 345; Curme v. Rauh, 100 Ind. 
247; Langsdale v. Woollen, 99 Ind. 
575; Edwards Mfg. Co. v. Stoops, 54 
Ind. A. 361, 102 NE 980; Hagey v. 
Schroeder, 30 Ind. A. 151, 65 NE 598. 

Ind. T.—Choctaw R., etc., Co. v. 
McAlester, 7 Ind. T. 520, 104 SW 
821; Missouri, etc., R. Co. v. Elliott, 
2 Ind. T. 407, 51 SW 1067; Liverpool, 
ete., Ins. Co. v. Kearney, 2 Ind. T. 
67, 46 SW 414 [aff 94 Fed. 314, 36 
CCA’ 265 (aff 180 U. S: 132, 21 SCt 
326, 45 L. ed. 460)]; Bohart v. Hull, 
2 Ind. T. 45, 47 SW 306. 

Iowa.—Fisher v. Carter, 178 Iowa 
636, 160 NW 15; Christensen v. Es- 
beck, 167 Iowa 130, 149 NW 76; State 
v. Hill, 161 Iowa 279, 142 NW 2381; 
Murphy v. Cochran, 134 NW _ 1085; 
Wolf v. Wolf, 152 Iowa 121, 1381 NW 
882; Mahaffy v. Faris, 144 Iowa 220, 
122 NW 934, 24 LRANS 840; Prewitt 
v. Wilson, 128 Iowa 198, 103 NW 
865; Considine v. Dubuque, 126 Iowa 
283; 102 =NW 102 )Brier : v.) Davis; 
122 Iowa 59, 96 NW 9838; Frick v. 
Kabaker, 116 Iowa 494, 90 NW 498; 
Matter of Rea, 82 Iowa 2381, 48 NW 
78; Lyons v. Van Gorder, 77 Iowa 
600, 42 NW 500; Davis v. Strohm, 17 
Iowa 421; Bell v. Ryerson, 11 Iowa 
233, 77 AmD 142; Higgins v. Reed, 8 
Iowa 298, 74 AmD 305; The Wiscon- 
sin v. Young, 3 Greene 268. 

Kan.—Smith v. Atchison Live 
Stock Co., 92 Kan. 5, 140 P 108, 90 
Kan. 258, 133 P 723; Walter v. Cal- 
houn, 88 Kan. 801, 129 P 1176; Barker 
v. Kansas City, etce., R. Co., 88 Kan. 
767, 129 P 1151, 48 LRANS 1121; 
Bowland v. McDonald Independent 
Tel. Co., 82 Kan, 84,-107 P 797 [mo- 
tion to retax costs granted 82 Kan. 
357, 107 P 1119]; Brunbaugh v. Wil- 
son, 82 Kan. 53, 107 P 792; Gulliford 
v. McQuillen, 75 Kan. 454, 89 P 927; 
Roberts v. Dixon, 50 Kan. 436, 31 P 
1083; Western Union Tel. Co. v. Col- 
lins, 45 Kan. 88, 25 P 187, 10 LRA 
515; Chicago, etc., R. Co. v. Brown, 
44 Kan. 384, 24 P 497; Stainbrook 


Vv. | 
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secondary evidence of its con- 


vy. Drawer, 25 Kan. 3838; Brock v. 
Cottingham, 23 Kan, 383. 

Ky.—Lipps v. Turner, 164 Ky. 626, 
176, SW 42; Tyree v. Com., 160 Ky. 
706, 170 SW 33; Haven Malleable 
Casting Co. v. W. E. Caldwell Co., 
146 Ky. 135, 142. SW 227; Fuller v. 
Keesee, 104 SW 700, 31 KyL 1099; 
Silva v. Newport, 104 SW 314, 381 
KyL 897; Smith v. Gowdy, 96 SW 
566, 29 KyL 832; Interstate Inv. Co. 
v. Bailey, 93 SW 578, 29 KyL 468; 
Fontaine v. Dunlop, 82 Ky. 321, 6 
Kyl 201; Allen y. Hopson, 119 Ky. 
215, 88 SW 575, 26 KyL 1148; Drake 
v. Holbrook, 78 SW 158, 25 KyL 1489; 
Ellison v. Dunlap, 78 SW 155, 25 
KyL 1495; Moore v. Beale, 50 SW 
850, 20 KyL 2029; Dowrey v. Logan, 
12 B. Mon. 236; Stokes v. Prescott, 
4 B. Mon. 37; Griffith v. Huston, 7 
J. J. Marsh. 385; Morgan vy. Marshall, 
7 J. J. Marsh. 316; Rees v. Lawless, 
4 Litt. 218; Grimes v. Talbot, 1 A. K. 
Marsh, 205; Kinney v. Bryan,13 KyL 784. 

La.—Winn Parish Bank vy. White 
Sulphur Lumber Co., 133 La. 282, 62 
S 907; Moulierre v. Coco, 116 La. 845, 
41 S 113; Benton v. Benton, 106 La. 
99, 30 S 1373) Kidd’s’ Sucé:, 52. Wal 
Ann. )2113,2828 S353; Coehran fv; 
Cochran, 46 La. Ann. 536, 15 S 57; 
Mercier v. Harnan, 39 La. Ann, 94, 
1 S 410; Pendery vy. Crescent Mut. 
Ins. Co., 21 La. Ann. 410; Billen vy. 
White, 17 La. Ann. 10; Duplessis v. 
Miller, 6 La. Ann. 683; Roebuck v. 
Curry, 2 La. Ann. 998. 

Me.—U. S. Peg Wood, ete., Co. v. 
Bangor, etc., R. Co., 104 Me. 472, 72 
A 190; Gerry v. Herrick, 87 Me. 219, 
32 A 882; St. Albans Baptist Meeting 
House v. Webb, 66 Me. 398; Angier 
v. Smalley, 56 Me, 515; Gore v. El- 
well, 22 Me. 442. 

Md.—Koch v. Wimbrow, 111 Md. 
21, 73 A 896; Robinson y. Singerly 
Pulpyt eter. Cont 10) Masiss2n 72a 
828; Safe Deposit, etc., Co. v. Tur- 
ner, 98 Md. 22, 55 A 1023; Gunther v. 
Bennett, 72 Md. 384, 19 A 1048; Smith 
v. Steele, 1 Harr. & M. 419. ‘ 

Mass.—Com. v. Johnson, 199 Mass. 
55, 85 NE 188; Smith v. Abington 
Sav. Bank, 171 Mass. 178, 50 NE 
545; Ovington v. Lowell, ete. R. Co., 
163 Mass. 440, 40 NE 767; Smith v. 
Brown, 151 Mass. 338, 24 NE 31; 
Hersey v. Jones, 128 Mass. 473; Mor- 
rison vy. Chapin, 97 Mass..72; Com. 
vi Roark, 8 Cush. 210; Thayer v. 
Stearns, 1 Pick. 109; Andrews v. 
Hooper, 13 Mass. 472; Taunton, etc., 
Turnp. Corp. v. Whiting, 10 Mass. 
327, 6 AmD 124; Jones v. Fales, 5 
et 101; Prince v. Smith, 4 Mass. 

Mich.—Holmes Realty Co. v. Sil- 
cox, 194 Mich. 59, 160 NW 465; June 
v. Labadie, 132 Mich. 135, 92 NW 
937; Cook v. Bertram, 86 Mich. 356, 
49 NW 42; Woods v. Burke, 67 Mich. 


674, 35 NW 798; Peo. v. Dennis, 4 
Mich. 609, 69 AmD 338. 
Minn.—Parker v. E. A. Engler 


Lumber Co., 129 Minn. 521, 151 NW 
177; Huntoon v. Brendemuehl, 124 
Minn. 54, 144 NW 426; Magie v. 
Herman, 50 Minn, 424, 52 NW 909, 36 
AmSR 660; Nichols v. Howe, 43 
Minn. 181, 45 NW 14; Wilson v. Min- 


neapolis, ete., R. Co., 31 Minn. 481, 
18 NW 291; Molm vy. Barton, 27 
Minn. 530, 8 NW 765; Groff v. 


Ramsey, 19 Minn. 34; Board of Edu- 
eation v. Moore, 17 Minn. 412; Wood 
v. Cullen, 13 Minn. 394; Thayer v. 
Barney, 12 Minn. 502. 

Miss.—Dewees v. Bostwick Lum- 
ber, etce., Co., 96 Miss. 253, 50 S 
865; Shannon v. Summers, 86 Miss. 
619, 88 S 345; McCaughn v. Young, 
Sh Miss. S277 008% “Ses3o. Rurnerv vs 
Thomas, 77 Miss. 864, 28 S 803; Page 
v. State, 59 Miss. 474; Jelks v. Bar- 
rett, 52 Miss. 315; Martin v. Wil- 
liams, 42 Miss. 210, 97 AmD 456; 
Adams v. Guice, 30 Miss. 397; May- 
son v. Beazley, 27 Miss. 106; Doe v. 
McCaleb, 3 Miss. 756. 
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Mo.—Barnes v. Imhoff, 254 Mo. 
217, 162 SW 152; Van Pelt v. Parry, 
218 Mo. 680, 118 SW 425; Hiler v. 
‘Cox, 210 Mo. 696, 109 SW 679; Davis 
v. Montgomery, 205 Mo. 271, 103 


SW 979; Graton v. Holliday-Klotz 
Land, etec., Co., 189 Mo. 322, 87 SW 
37; Liles v. Liles, 183 Mo. 326, 81 


SW 1101; Montgomery v. Dormer, 181 
Mo. 5, 79 SW 913; Wells v. Pressy, 
105 Mo. 164, 16 SW 670; Brookshire 
v. Chillicothe Town Mut. F. Ins, Co., 
91 Mo. 599; Smith v. Lindsey, 89 Mo. 
76, 1 SW 88; Addis v. Graham, 88 Mo. 
197; Morley’ v. Weakley, 86 Mo. 451; 
State v. Schooley, 84 Mo. 447; Blon- 
deau v. Sheridan, 81 Mo. 545; Wilker- 
son v. Allen, 67 Mo. 502; Mylar Vv. 
Hughes, 60 Mo. 105; Strain |v. 
Murphy, 49 Mo. 337; Macon v. Mary- 
land Fidelity, etc., Co., 194 Mo. A. 
677, 189 SW 645; Guilbert v.. Kes- 
singer, 173 Mo. A. 680, 160 SW 17; 
Rollins v. Schawacker, 153 Mo. A. 
284, 188 SW 409; Close v. Hurst, 151 
DOs AAS 75 lS te GWWOe 7151 5] Ir iesinrvs 
Holladay-Koltz Land, ete., Co., 121 
Mo. A. 184, 98 SW 1086; Shultis v. 
Rice, 114 Mo. A. 274, 89 SW) 357; 
Schaff v. Peters, 111 Mo. A. 447, 90 
SW 1037; Hanna v. Orient Ins. Co., 
109 Mo. A. 152, 82 SW 1115; N. O. 
Nelson Mfg. Co. v. Shreve, 104 Mo. 
A. 474, 79 SW 488; Leavenworth 
First Nat. Bank v. Wright, 104 Mo. 
A. 242, 78 SW 686; Morey v. Clopton, 
103 Mo. A. 368, 77 SW 467; Holladay- 
Klotz Land, ete., Co. v. T. J. Moss 
Mes (Coliw8i oMo, 7A. 7.167.) >_Priek v. 
Marshall, 86 Mo. A. 463; Wilson v. 
Reeves, 70 Mo. A. 30; Davis v. Kroy- 
den, 60 Mo. A. 441; Wise v. Loring, 
59 Mo. A. 269; Kuhn v. Schwartz, 33 
Mo. A. 610; Lindauer v. Meyberg, 
27 Mo. A. 181; Conn v. McCollough, 
14 Mo. A. 584. 

Mont.—In re Colbert, 51 Mont. 455, 
153 P 1022; Doll v. Hennessy Mer- 
cantile Co., 33 Mont. 80, 81 P 625; 
Bond v. Hurd, 31 Mont. 314; 78 P 
579, 3 AnnCas 566; Capell v. Fagan, 
30 Mont. 507, 77 P 55, 2 AnnCas 37; 
Finch v. Kent, 24 Mont. 268, 61 P 
653. 

Nebr.—Reasoner v. Yates, 90 Nebr. 
757, 134 NW 651; Williams v. Miles, 
73 Nebr. 193, 102 NW 482, 105 NW 
181, 106 NW 769; Gould v. State, 71 
Nebr. 651, 99 NW 541; Larson 
Ve Cox, 93 NW LO South 
Omaha v. Wrzesinski, 66 Nebr. 790, 
92 NW 1045; Myers v. Bealer, 30 
Nebr. 280, 46 NW 479; Watson v. 
Roode, 30 Nebr. 264, 46 NW 491; Mc- 
Clure v. Campbell, 25 Nebr. 57, 40 
NW 535; Yeiser v. Cathers, 5 Nebr. 
(Unoff.) 204, 97 NW 840. 

Nev.—Matter of Millenovich, 5 
Nev. 161. 

N. H.—Scammon v. Scammon, 33 
N. H. 52; Pickard v. Bailey, 26 N. H. 
152; Melvin v. Marshall, 22 N. H. 
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N. J.—Corona Kid Co. v. Lichtman, 
84 N, J. L. 363, 86 A 371; Johnson 
v. Arnwine, 42 N. J. L. 451, 36 AmR 
527; Belknap v. Tillotson, 82 N. J. 
Eq. 271, 88 A 841; Smith v. Axtell, 1 
Nec Js, (Bq: .494: 

N. M.—Di Palma v. Weinman, 16 
Ne Ma 302, (121) P1388 Wagner ov. 
Romero, 3 N. M. 167, 3 P50. 

N. Y.—Webster v. Purcell, 186 N. 
Y. 549, 79 NE 1118 [aff 106 App. Div. 
360, 94 NYS 1050]; Mandeville v. 
Reynolds, 68 N. Y. 528; Hildebrant 
Vv. (Crawford;.’65, aN... ¥.)t107 = L6elans? 
502]; Enders vy. Sternbergh, 2 Abb. 
Dec. 31, 1 Keyes 264, 833 HowPr 464; 
Matter of Cunnion, 135 App. Div. 
864, 120 NYS 266 [aff 201 N. Y. 123, 
94 NE 648, AnnCasi912A 834]; Mat- 
ter of Smith, 61 Hun 101, 15 NYS 
425: Baker v. Squier, 1 Hun 448, 3 
Thomps. & C. 465; Dunning v. Rob- 
ents,; 35)" Barb. .§463 + “Dealt vaiivan 
Wyck, 10 Barb. 376; New York Car 
Oil Co. v. Richmond, 19 N. Y. Super. 
213, 10 AbbPr 185, 19 HowPr 505; 
Adtna L. Ins. Co. v. Du Parquet, ete., 
Co., 65 Misc. 551, 120 NYS 759, 123 
NYS 688; Sundelevitz v. Fourteenth 


EVIDENCE. 


St. Bank, 127 NYS 315; Holmes v. 
Rogers, 4 NYSt 426; Bank of North 
America v. Embury, 21 HowPr 14; 
Ford v. Walsworth, 19 Wend. 334; 
Francis v. Ocean Ins. Co., 6 Cow. 404 
[aff 2 Wend. 64, 19 AmD 549]. 

N. C.—Cleveland-Akron Bag Co. v. 
A. F. Messick Grocery Co., 171 N. C. 
764, 88 SEH 512; W. M. Ritter Lum- 
ber Co. v. Montvale Lumber Co., 169 
N. C. 80, 85 SH 438; Ewell v. Ewell, 
163 N.-C. 233, 79 SE 509; -—McKellar 
v. McKay, 156-N. C. 283, 72 SH 375; 
Hughes v. Pritchard, 153 N. C. 23, 68 
SE 906; Wells v. Harrell, 152 N.C. 
218, 67 SE 584; Weeks v. McPhail, 
128 N. C. 130, 38 SE 472; Jennings v. 
Reeves, 101 N: C. 447, 7 SE 897. 

N. D.—Kelly v. Cargill El. Co., 7 
N. D. 348, 75 NW 264. 

Oh.—John v. John, Wright 584 [aff 
6-OhW272).-" Toledo, etc.,, Pract, Co, 
ve Sterling; 29 Oh. Cir. ‘Ct... 227; Burr 
Vivschute,25 Ohwein Ct 735: 

Okl.—Adams y. King, 173 P 206; 
Adams v. King, 170 P 912; Farmers’ 
Nat. Bank v. Hartoon, 159 P 844; 
Checotah v. Chapman Valve Co., 52 
OKI, . 483)" 153" P! 13365 Missouri; etc.; 
RMCoepve “Westy oO VOR 521.) U51e 
212, 213 [quot Cyc]; Commercial 
Union Assur. Co., Ltd. v. Wolfe, 41 
Okl. 342, 1837 P 704; Coombs v. Cook, 
35 Okl. 326, 29" P 698; Redus v. Mat- 
tison, 30 Okl. 720, 121 P 253; Ran- 
dolph Verrludson, : b2"Olkl> 516," 74> 2 

46. 

Or.—Great Western Land Co. v. 
Waite, 87 Or. 488, 168 P 927, 171 P 
193; Taggart v.. Hunter,’ 78 Or: 139; 
150 P 738, 152 P 871, AnnCasi918A 
128; Manchester Assur. Co. v. Ore- 
zon Co," 46. -Or, 162," 79 P*' 60, 194 
AmSR 8638, 69 LRA 475; Sperry v. 
Wesco, 26 Or. 483, 388 P 623. 

Pa.—Watson v. Jones,’ 85 Pa. 117; 
Gould’ 'v... Lee,’ 55 ‘Pa.°99;>" Brown’ v. 
Chambersburg Bank, 3 Pa. 187; Luce 
v. Snively, 4 Watts 396, 28 AmD 725; 
McConahy v. Centre, ete., Turnp. Co., 
1 Penr. & W. 426; Buchanan v. 
Moore, 10 Serg. & R: 275; Meyer v. 
Barker, 6 Binn. 228; Caufman_v. 
Cedar Springs Presb. ‘Cong., 6 Binn. 
59; Smith v. Sayre Nat. Bank, 59 
Pa. Super. 272; In re Daly, 55 Pa. 
Super. 488; Richardson vy. Morris, 26 
Pa. Super. 192; Mulhearn y. Roach, 
24 Pa. Super. 483; Anders vy. Cen- 
tral R. Co., 19 Pa. Super. 564; Fisher 
v. South Williamsport, 1 Pa. Super. 
386; Raab v. Urick, 2 WklyNC 53. 


Philippine.—Saldivar vy. Talisay, 
18: Philippine 362. 
Porto Rico.—Burgos v. Baez, 17 


Porto Rico 599; Rosaly vy. Graham, 
16 Porto Rico 156. 

R. I.—F lint Motor Car Co. v. Ever- 
son, 34 R. I. 65, 82 A 726, 727 [quot 
Cyc]! 

S. C.—Benbow v. Harvin, 92 S. C. 
180, 75 SE 414; Mims v. Western 
Union Tel. Co., 82'S. C. 247, 64 SE 
236; Mdgefield Mfg. Co. v. Maryland 
Casualty Cos pis Ss. Cy 733 168 SH 9693 
Senterfeit v. Shealey, 71 S. C. 259, 
51 SE 142; Chiles v. Southern R. Co., 
69S. C. 327,.48 SH 252; Hunter v. 
Hunter,363" S:2@s 78, ALASE) 337190 
AmSR 663; Perry v. Jeffries, 61 S. 
C, 292, 89 SE 515; Howard v. Quattle- 
baum, 46 S. C. 95, 24 SE 93; Mowry 
v. Schroder, 35 S. C. L. 69; Cook v. 
Wood, 12 S. C. L. 189; Spence v. 
Spence, 4 S. C. Li. 466; ’Gillaspie Vv. 
Tucker, 4S. C. L. 433 

S. D.—Hallet v. Aggergaard, 21 S. 
D,. 554, 114 NW 696, 14 LRANS 
1251; Nelson v. National Drill Mfg. 
Co., 20 S. D. 299, 105 NW 6380; State 
va uPierre,, 115.S. iD: 559) 0 NW 0475 
Western Twine Co. v. Wright, 11 S. 
D. 521, 78 NW 942, 44 LRA 4388. 


Tenn.—Southern R. Co. v. Sey- 
mour, 113.Tenn/° 523, 838 SW 674; 
Amis v. Marks, 3 Lea 568; Sampson 
v. Marr, 7 Baxt. 486; Anderson v. 
Maberry, 2 Heisk. 653; L. & N. R. 
Co. v. Walker, 3 Tenn. Civ. A. 511. 

Tex.—Hunter v. Lanius, 82 Tex. 


677, 18 SW 201; Hill’ vo Daylor, 77 
Tex. 295, 14 SW 3866; Chamberlin v. 
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Boon, 74 Tex. 659, 12 SW 727; Colo- 


rado: Nat. Bank v. Scott, 16 SW 997; 
Prather y. Wilkens, 68 Tex. 187, 4 


SW 252; Ortiz v. De Benavides, 61 
Tex. 60; Welder v. Carroll, 29 Tex. 
317; Sandmeyer v. Dolijsi, (Civ. A.) 


203- SW 113; Rick Furniture Co. ‘v. 
Smith, (Civ. A.) 202° SW 99; Pate v. 
Gallup, (Civ. A.) 195 SW 1151; Doss 
v. Chambers, (Civ. A.) 188 SW 260; 
Bradys \ve-"Cope;, | (Civ. a AG) tow Sw 
678; Spencer vy. Levy, (Civ. A.) 173 
SW 550; Rule v. Richards, (Civ. A.) 
159 SW 3886; Waterman Lumber, etce., 
Co. v. Robins, (Civ. A.) 159 SW 3860; 
Miller v. Freeman, (Civ. A.) 127 SW 
302; EHasterwood v. Burnett, 59 Tex. 
Civ. A: 521, 126 SW 934; Anderson 
v. Casey-Swasey Co., (Civ. A.) 120 
SW 918; Poitevent v. Scarborough, 
(Civ. AL) IL SS Wa 443) Brust a seve 
Trueheart, 48 Tex. Civ. A. 513, 106 
SW 736; J. M. Guffey Petroleum Co. 
Vie Hooks» 4b <Tex. (Civ. cA 1000p set OG 
SW 690; Day v. State, (Civ. A.) 101 
SW 806; International, etc., R. Co. v. 
Lyneh, (Civ. A.) 99 SW 160; Cobb v. 
Bryan? (Cive Aj) 9 CISW* ols .oNviEe 
liams v. Cessna, 43 Tex. Civ. A. 609, 
95 SW 1106; Western Union Tel, Co. 
v. Salter, (Civ. A.) 95 SW 549; Fred 
W. Wolt Co. vy. Galbraith, (Civ. A.) 
94 SW 1100; Bruce v. Bruce, (Civ. 
A.) 89 SW 4385; Thompson vy. Chaf- 
fee, 39 Tex. Civ. A. 567, 89 SW 285; 
Garrett v. Spradling, 39 Tex, Civ. A. 
60, 88 SW 293; ‘Simmons v. Hewitt, 
(Civ A.) 8T 4 SW 5288s 
Union Tel. Co. v. Kapp, 35 Tex Civ. 
A. 663, 80 SW 840; Houston, etc., R. 
Co. v. De Berry, 34 Tex. Civ. A. 180, 
78 SW 736; Williamson v. Work, 33 
Tex. Civ. A. 369, 77 SW 266; Price v. 
Oatman, (Civ. A.) 77 SW 258; John- 
son v. Franklin, (Civ. A.) 76 SW 
611; Lochridge v. Corbett, 31 Tex. 
Civ. A. 676, 73 SW 96; Coleman v- 
Waxahachie First Nat. Bank, (Civ. 
A.) 64 SW 93; Judd v. State, 25 Tex. 
Civ. A, 418, 62 SW 5438; Fulcher v. 
White, (Civ. A.) 59 SW 628; Boyd 
v. Leith, (Civ. A.) 50 SW 618; Bay- 
lor v. Tillebach, 20 Tex. Civ. A. 490, 
49 SW 1720; Gordon v. McCall, 20 
Tex. Civ. A. 283, 48 SW 1111; Qualls 
v.. State, 7 71 (Tex. Cris 67, 168° Siw 
539; Yzaguirre v. State, 48 Tex. Cr. 
514, 85 SW 14. 

Utah.—Copper King Min. Co. v. 
Hanson, 176 P 6238; Scott v. Crouch, 
24 Utah 377, 67 P 1068; Nelson v. 
Southern Paci Co., 18 Utah 244, 55 
P 364. 

Vt.—Sanders v. Burnham, 91 Vt. 
480, 100 A.905; White v. Central 
Vermont -RiiiCo.,,, 88 Vito 330,89) Al 
618 [aff 2388 U. S. 507, 35 SCt 865,,59 
L. ed. 1438, AnnCasl916B 252]; Lee 
v. Follensby, S86 Vt. 401, 85 A 915; 
In re Rogers, 80 Vt. 259, 67 A 726s 
Rogers. v. Swanton, 54 Vt. 585; 
Brown v. Richmond, 27 Vt. 583; 
Spear v. Tilson, 24 Vt. 420; Gates 
v. Bowker, 18 Vt. -23; Warden v. 
Johnson, 11 Vt. 455; Braintree v. 
Battles, 6 Vt. 395. 

121 Va. 740, 


Va.—Baber v. Baber, 

94,5 SH) 209; Taylor :v.,Com.,417 Was 
909, 85 SE 499; Timberlake v. Jen- 
nings, 13 SE 28; Reusens vy. Lawson, 
91- Va. 7226, 21. ).SE .347;,- Beirne, vz 
Rosser, 26 Gratt. (67 Va.) 5387. 

Wash. : i v. Washington 
Cut Glass Co., 64 Wash. 42, 116 P 
459, AnnCasl1913A 262; Hudson v. 
Ellsworth, 36 Wash. 248, 105 P 463; 
State v. Champoux, 33 Wash. 339, 
74 Pa. 557; Service v. Deming Imp. 
Ca, 20 Wash. 668,56 P 837; Spears 
v. Lawrence, 10 Wash. 368, 38 P 
1049, 45 AmSR = 789; Kentzler v. 
Kentzler, 3 Wash. 166, 28 P 370, 28 
AmSR 21; Williams vy. Miller, 1 
Wash. T. 88. 

W..Va.—Austin v. Calloway, 73 W. 
Va. 231, 80 SE 361; Wilson v. Mc- 
Connell, 72° W. Va. 81, 77 SE 540; 
Birch River Boom, etce., Co. v. Glen- 
don Boom, etc., Co., 
76 SE 972; Childrey v. Huntington, 
34 W. Va. 457, 12 SE 536, 11 LRA 
313; Edgell v. Conaway, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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§§ 1315-1316] 


tents.°° 


Where part of a writing has been torn off and lost 


a copy of the entire writing is 


where there is no copy, the part of the writing re- 
maining jay be introduced in evidence, and parol 
evidence given as to the contents of the part which 


has been lost.®8 


EVIDENCE 
Writings. 


admissible,®? or 


[§ 1816], b. Applications of Rule—(1) Private 


747; Vinal v. 21 W. Va. 
301, 45 AmR 562 

Wis.—Dickinson vy. Smith, 134 Wis. 
6, 114 NW 1338; Bazelon v. Lyon, 128 
Wis. 337, 107 NW 3837; Schroeder v. 
Kiipp,, 120° Wis. 245,°97%7 NW _ 909; 
Kelley, ete., Co. v. La Crosse Car- 
riage Co., 120 Wis. 84, 97 NW 674; 
Goldberg v. Ahnapee, etc., R. Co., 105 
Wis. 1, 80 NW 920, 76 AmSR 899, 
47 LRA 221; Mullenbach v. Butz, 49 
Wis. 499, 5 NW 942; Bartlett v. 
Hunt, 17 Wis. 214; Diener v. Schley, 
5 Wis. 483. 

Eng.—Gathercole vy. Miall, 15 M. & 
W. 319, 153 Reprint 872; Harper v. 
Cook, £ YC. .&Py W395 0129 Weis, 91); 
Blair v. Ormond, 1 De G. & Sm. 428, 
63 Reprint 1134. 

Can.—Alexander v. Vye, 16 Can. 
Ss. ae 501. 

384 N.:B. 
28 Ont. 


Gilman, 


B.—Ross vy. Adams, 
ie. 


Be ange re v. Macaulay, 
Que.—Lalonde y. Galeries Pari- 

Siennes Co., 51 Que. Super. 134; Filia- 

trault v. Fenny, 20 Que., Super. 11. 

“Tf the original instrument be lost 
or destroyed, this is a _ sufficient 
ground for secondary evidence.” 
Carland vy. Cunningham, 87 Pa. 228, 
232 [quot Security Trust Co. vy. Robb, 
142 Fed. 78, 80, 73 CCA 302]. 

fa] In an election case, where the 
ballots have been destroyed, the tes- 
timony of election officers has been 
received. Peo. vy. Davidson, 2 Cal. 
Ae 96,83, PsL59. 

[b] A deed surrendered up to be 
canceled is not a “lost deed,’ so as 
to make parol evidence of its con- 
tents admissible. Thompson Vv. 
Thompson, 9 Ind. 323, 328, 68 AmD 


638. 

66. Ux “S!- Bank ww. 5Siil,, bs°Conm. 
106, 13 AmD 44; Tilley v. Cox, 119 
Ga. 867, 47 SE 219; Shaw v. Pershing, 
57 Mo, 416. 

67. Dean vy. Speakman, 7 Blackf. 
(ind.) 817 (promissory note). 

68. Fallis v. Griffith, Wright (Oh.) 
303; Farmers’ ete, Bank v. Champ- 
lain Transp. Co., 23 Vt: 186, 56 AmD 
68; Doe v. Jack, 6¥ANG. B: 476. 

fa] Printed advertisement.— 
Farmers’, etc., Bank v. Champlain 
Transp. Co., 28 Vt. 186, 56 AmD 68. 

69. See supra § 1315. 

70. U. S.—Marsh vy. Leseman, 242 
Wed, 484, 155 CCA 260; Lewis  v. 
Baird, 15 F. Cas. No. 8,316, 3 Mc- 
Lean, 56. 

Ala.—McBride v. Lowe, 175 Ala. 
408, 57°S 882; Anniston City Land 
Co. v. Edmondson, 127 Ala. 445, 30 
S 61; Nashville, etc., R. Co. v. Ham- 
mond, 104 Ala. 191, "15 S 935; Beard 
v. Ryan, 78 Ala. 37; Juzan v. Toul- 
min, 9 Ala. 662, 44 AmD 448; Evans 
y. Bolling, 8 Port. 546. 

Ark.—Crawford v. McDonald, 84 
Ark. 415, 106 SW 206; Beardsley v. 
Hill, 77 Ark. 244, 91 SW 757; Steward 
vy. Scott, 57 Ark. 153, 20 SW 1088; 
Calloway v. Cossart, 45 Ark, 81; 
Trammell v. Thurmond, 17 Ark. 203. 

Cal.—Delger v. Jacobs, 19 Cal. A. 
197, 125 P 258; Hall v. Crowley, 12 
Cal. A. 30, 106 P 426. 


Conn.—Kelley v. Riggs, 2 Root 
126. 
Ga.—Drew v. Drew, 146 Ga. 479, 


91 SE 541; Patterson v. Drake, 126 
Ga. 478, 55 SE 175; Houston yv. State, 
124s Gan) 41 Gen (5 2y SH TbiseeSilva rv. 
Rankin, 80 Ga. 79, 4 SE 756; Graham 
vy. Campbell, 56 Ga. 258; Roe vy. Doe, 
32 Ga. 39. 

Hawaii.—Walters v. Redward, 16 
Hawaii 25. 


Ill.—Glos vy. Wheeler, 229 Ill. 272, 
82 NE 234; Gillespie v. Gillespie, 159 
Dil. 84, 42 NE 305; Miller v. Shaw, 
103 Ill. 277; Swearengen v. Gulick, 
eet 208; Sawyer v. Cox, 63 Ill. 

Ind.—Rucker v. McNeely, 5 Blackf. 
LS pent, ov Carr, mozeaInd. eAaEsO, 
109 NE 456. 

Ind. T.—Choctaw R., etce., Co. v. 
McAlester, 7 Ind. T. 520, 104 SW 821. 

Ky.—Fuller v. Keesee, 104 SW 700, 
31 KyL 1099; Dickerson y. Talbot, 14 
B. Mon. 60; Brooks v. Clay, 3 A. K. 
Marsh. 545; Winney y. Cartright, 3 
A. K, Marsh. 493; Gill v. De Witt, 7 
KyL 594; Gill v. Dewitt, 7 KyL 588, 
13 Ky. Op. 945. 

La.—Willett v. Andrews, 106 La. 
319, 30 S 888; Gordon y. Fahren- 
berg, 26 La. Ann, 366. 

Me.—Moses y. Morse, 74 Me. 472. 

Mo.—Hiler v. Cox, 210 Mo. 696, 
109 SW. 679; Ebersole v. Rankin, 102 
Mo. 488, 15 SW 422; Compton v. 
Arnold, 54 Mo, 147; Skinner v. Hen- 
derson, 10 Mo. 205; Kries v. Holliday- 
Klotz Land, ete. Co., 121 Mo. A. 
184, 98 SW 1086. 

N. H.—Downing y. Pickering, 15 
N. H. 344; Colby v. Kenniston, 4 
N. H. 262. 

N. M.—Wagner v. Romero, 3 N. M. 
ESiets. 50; 

N. Y.—Metcalf vy. Van Benthuysen, 


3 N. Y. 424; Jewell v. Harrington, 19 
Wend. 471. 
N. C.—Jennings vy. Reeves, 101 


N. GC. 44%) T.5SE.°89%3. Gowles -v: 
Hardin, 91 N. €. 231; Baker v. Webb, 
ON oCue4ss 

Oh.—Blackburn y. Blackburn, 8 Oh. 
81; Allen vy. Pariah 3 Oh. 107. 

Okl.— Adkins v. Wright, 387 Ok. 
Wis 13d 7P—686. 

-Pa.—Gorgas v. Hertz, 150 Pa. 538, 
24 A 756; Kaul v. Lawrence, 73 Pa. 
410; Diehl v. Emig, 65 Pa. 320; Wal- 
lace v. Harmstad, 44 Pa. 492; Huz- 
zard v. Trego, 35 Pale 9 Shortz v. 
Unangst, 3 Watts & S. 45; Schall v. 
Miller, 3 Whart. 250; Paul v. Dur- 
borow, 138 Serge. & R. 392; Scott v. 
Leather, 3 Yeates 184; Folger v. 
Evig, 2 Yeates 119; Edgar v. Robin- 
son,.4 Dall. 132, 1 ins ed. 772. 

Ss. C.—Benbow v. Harvin, 92'S. C. 
18059 (oy SHNe414s Lancaster v. Lee, 
71 S. C.. 280, 51 SH 139; Senterfeit 
v. Shealy,:.71 S. C; 259, 51°SH. 142; 
Hobbs v. Beard, 43 S. C. 370, 21 SE 
aoe Congdon vy. Morgan, 14 S. C. 

Tenn.—Amis y. Marks, 3 Lea 568. 

Tex.—Holmes y. Coryell, 58 Tex. 
680; Boedefeld v. Johnson, (Civ. A.) 
201 SW 1027; Village Mills Co. v. 
Houston Oil Co., (Civ. A.) 186 SW 
785; Poievent vy. Scarborough, (Civ. 
A.) 117 SW 443; Kirby v. Blake, 53 
Tex. Civ. A. 173, 115 SW 674; Jones 
v. Neal, 44 Tex. Civ. A. 412, 98 NW 
417) Texas, etc., R. Co. 'v. Bancroft, 
(Civ. A.) 56 SW 606. 

Vt.—Oatman y. Barney, 46 Vt. 594; 
Brown v. Austin, 41 Vt. 262; Col- 
chester v. Culver, 29 Vt. 111. 

Va.—Taylor v. Peyton, 1 Wash. 
(1 Va.) 252. 

Wis.—Hoeffler v. Carew, 
605, 116 NW 241. 

Que.—Bienvenu v. Lacaille, 17 Que. 
K. B. 464. 

[a] Right of way deed to railroad 


135 Wis. 


company.—Miller v. Freeman, (Tex. 
Civ, A.) 127 SW; 302. 
{b] Recorded and unrecorded 


deeds.—(1) Where it appears that a 
recorded deed has been lost and that 
the record thereof has been de- 


‘stroyed by fire, the testimony of a 
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It is obvious that the rule just stated % 
is of necessity one of wide application. 
secondary evidence of lost or destroyed private 
writings apparently of all kinds, among which may 
be mentioned deeds and other sealed instruments,‘® 
including tax deeds,’ and deeds of trust;** bonds,7* 
mortgages,"* and leases ;** contracts,’® including con- 


It admits 


7 witness who has read the deed as 


it appeared on the records is admis- 
sible to prove the existence of the 
contents of the instrument, and no- 
tice of the introduction of such tes- 
timony is not prerequisite as _ it 
would be under a statute providing 
for such notice where a certified copy 
of the record is desired to be intro- 
duced. Hobbs y. Beard, 43 S. C. 
370, 21 SE 305. (2) Although a stat- 
ute requires that a deed must be re- 
corded before it is admissible in 
evidence, these provisions do not ap- 
ply to exclude secondary evidence of 
unrecorded deeds that have been lost 
or destroyed. Moses v. Morse, 74 
Me. 472; Jennings v. Reeves, 101 
N. C. 447, 7 SE 897. (3) And if the 
deed was recorded and both the deed 
and record are lost or destroyed, 
secondary evidence is admissible to 
prove that the deed was properly re- 
corded. Cowles vy. Hardin, 91 N. C. 
231; Freeman y. Hatley, 48 N. C. 
11/5. : Y 

{c] Attack for forgery.—A certi- 
fied copy may be admitted, although 
the original has been attacked for 
forgery. Hmanuel y. Gates, 53 Fed. 
772, 3 CCA 663. 

71. Kries v. Holladay-Klotz Land, 
ete., Co., 2121 Moe A. 184;:193' JS'w, 
1086; Brown v. Austin, 41 Vt. 262. 


72. Hall v.! Crowley, 12 Calo “Az 
30, 106 P 426. 
73. Choctaw R., etc., Co. v. Mc- 


Alester, 7 Ind. T. 520, 104 SW 821; 
Haywood v. Townsend, 4 App. Div. 
246, 38 NYS 517. 

[a] Executor’s bond.—Haywood y. 
Pomccn® 4 App. Div. 246, 38 NYS 

74. Arnold y. Pinckard, (Ala.'A.) 
80 S 164; McNatt v. Clarke, 143 Ga. 
159, 84 SE 447; Lee v. Pearson, 138 
Ga 646, 75 Shi tooie 

75. Hedstrom v. Union Trust Coa,, ‘ 
ToiGalssAl 27851194" PB V386-—sricks we 
Mozley, 12 Ga. A. 661, 78 SE 133; 
King vy. Myers, 60 Pa. Super. 345; 
eee y. Gallup, (Tex. Civ, A.) 195 SW 

76. Ark.—Southern Cotton Oil Co. 
ee 116 Ark, 268, 170 SW 
992. 

Colo.—Empire State Surety Co. v. 
Lindenmeier, 54 Colo. 497, 131 P 437, 


AnnCas1914C 1189; Gilpin County 
Min. Co. vy. Drake, 8 Colo. 586, 9 
12) Rs 

Fla.—Edwards vy. Rives, 35 Fla. 
89, 17 S 416. 


Ga.—New Ware Furniture Co. v. 


Reynolds, 16 Ga. A. 19, 84 SE 491. 
Ill—Lord, ete, Co. vy. Campbell, 

191 Ill. A. 607. 

Pa Plat Sas v. Vanhorn, 12 Ind. 
Iowa.—Louis Cook Mfg. Co. v. 

Randall, 62 Iowa 244, 17 NW 507. 


Ky.—Ellison y. Dunlap, 78 SW 155, 
25 Kyl 1495. 

Mich.—Stanley  v. 107 
Mich. 384, 65 NW 247. 

Okl.—Checotah y. Chapman Valve 
Co., #522 Olle 481, 253) P1337 

Pa.—Hanover v. Hanover Sewer 
Cos, 251 .Rar 95,7 96 “Alt825 Krise’*v: 
Neason, 66 Pa. 253; Smith v. Sayre 
Nat. Bank, 59 Pa. Super. 272; Rich- 
ardson y. Morris, 26 Pa. Super. 192, 
Fisher v. South Williamsport, 1 Pa. 
Super. 386. 

S. C.—Chiles v. 
69 S. C. 327, 48 SH 

Tex.—Rains v. McMills, 14 Tex. 
614; San Antonio, etc, R. Co. v. 
Grady, (Civ. A.) 171 SW 1019; Fred. 
W. Wolf Co. v. Galbraith, (Civ. A.) 
94 SW 1100. 
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tracts or articles of partnership,” guaranties,’® con- 
tracts to convey land,?? and insurance policies ;*° 
and chattel mort- 
gages 38° checks,** drafts,** and bills of exchange 


assignments,*! bills of sale,®? 


Utah.—Nelson vy. Southern Pac. R. 
Co., 18 Utah 244, 55 P 364. 

Wash.— Washington Trust Co. cy. 
Keyes, 79 Wash. 61, 139 P 688, 
AnnCas1916A 279, 

[a] A written contract within the 
statute of frauds may, if lost or 
destroyed, be established by parol 
evidence. Thus where an antenup- 
tial contract was partially destroyed 
so that the signatures were missing, 
it was held that the existing portion 
could be admitted in evidence and 
the missing portion established by 
parol. Southern Cotton Oil Co. v. 
Coleman, 116 Ark. 268, 170 SW 992; 
In re Devoe, 113 Iowa 4, 84 NW 923. 

77. Bowler v. Blair, 6 KyL 658; 
Perry v. Randolph, 14 "Miss. 335. 

78. Probasco v. Shaw, 144 Ga. 416, 
87 SE 466. 

79, Rains v. MeMills, 14 Tex. 614. 

80. Georgia Home Ins. Co. v. Ben- 
nett, 134 Ark. 52, 203 SW 279; Penney, 
etc., Feed Co. v. Kramer, (Mo. A.) 
182 SW 755. 

81. Delger v. Jacobs, 19 Cal. A. 
197, 125 P 258; Smith vy. Brown, 151 
Mass. 338, 24 NE 31. 

[a] Assignment of lease.—Delger 
yv. Jacobs, 19. Cal. A. 197, 125 P 258. 

{[b] Assignment of judgment. 
Smith vy. Brown, 151 Mass. 338, 24 
NE 31. 

82. Fambrough v. De Vane, 141 
Ga. 794, 82 SE’ 249; Schultis v. Rice, 
114 Mo. A. 274, 89 SW 357. 

83. Morris v. Moon, (Tex. Civ. A.) 
120 SW 1063; Hoeffler v. Carew, 135 
Wis. 605, 116 NW 241. 

[a] Printed form.— Where _ the 
loss of a chattel mortgage involved 
in an action is sufficiently proved, a 
blank form shown to be _ identical 
with that upon which the lost mort- 
gage was written is admissible to 
prove the printed portion of the con- 
tents of the lost instrument. MHoef- 
oer v. Carew, 135 Wis. 605, 116 NW 

41. 

84. Sundelevitz v. Fourteenth St. 
Bank, 127 NYS 315. 

- 85. Russo-Chinese Bank v. Na- 
tional Bank of Commerce, 187 Fed. 
80, 109 CCA 398. 

86. U. S.—Renner vy. Columbia 
Bank, 9 Wheat. 581, 6 L. ed. 166; 
Marsh v. Leseman, 242 Fed, 484, 155 
CCA 260; Russo-Chinese Bank y. Na- 
tional Bank of Commerce, 187 Fed. 
80, 109 CCA 398. 

Ill.—Palmer v. Logan, 4 Ill. 56; 
Erpperman v. Bordacov, 202 Ill. A. 

Iowa.—Christensen y. Esbeck, 167 
Iowa 130, 149 NW 76. 
gee retokes v. Prescott, 4 B. Mon. 

Mass.—Jones v. Fales, 5 Mass. 101. 

N. J.—Corona Kid Co. v. Lichtman, 
84 N. J.,L.. 363, 86 A 371. 

N. Y.—Bradley v. McDonald, 157 
App. Div. 572, 142: NYS 702 [mod on 
other grounds 218 N. Y. 351, 113 NE 


112, 4Nive'@? 
375, “17 SE 160. 

Ok. —Randolph y. Hudson, 12 Okl. 
516, 74 P 946 

Pa.—Smith Vv. Sayre Nat. Bank, 59 
Pa. Super. 272. 

S. C.—Anderson y. Robson, 2 S. C. 
L. 495. 

W. Va.—aAustin v. Calloway, 73 W. 
Va. 231, 80 SE 361. 

Eng.—Charnley v. Grundy, 14 C. 
B. 608, 78 ECL 608, 139 Reprint 
250; Blackie v. Pidding, 6 C. B. 196, 
60 ECL 196, 136 Reprint 1225. 

87. U. S—Burton v. Driggs, 20 
Wall. 125, 22 L. ed. 299; Republic F. 
Ins. Co. v. Weides, 14 Wall. 375, 20 
L; ed. 894; U. S..v. Laub, 12 Pet. 
1, 9 L. ed. 977; In re Strang, 166 


Scott, 


EVIDENCE 


Fed. 779; Moore v. Voss, 17 F. Cas. 
No, 9,778, HI Crane Cpsoselios 

Ark.—Stanley v. Wilkerson, 63 
Ark. 556, 39 SW 10438. 

Cal.—Stone y. San Francisco Brick 
Gos 137 Cals Awr20359109F Rel0s: 

Conn.—Mahoney y. Hartford Inv. 
Corp., 82 Conn,' 280, 73 A 766. 

Ga.—Lane v. Morris, 8 Ga. 468. 

Ida.—Mills v. Glennon, 2 Ida. 
(Hasb.)) 165, 26) Po bre. 

tll. Merritt v. Bush, 122 Ill. A. 
189. 

lowa.—Davis vy. Cochran, 71 Iowa 
369, 32 NW 445. 

La.—State v. Mathis, 106 La. 263, 
30 S 834; Jordan v. White, 4 Mart. 
N. S. 335. 

Mass.—Holmes v. Marden, 12 Pick. 


169. 

Mich.—McDonnell v. Ford, 87 
Mich. 198, 49 NW 545. 

N. Y.—Hodnett v. Gault, 64 App. 


Div. 163, 71 NYS 8381; United Electric 
Light, etc., Co. v. Blackton, 134 NYS 
882; Beekman _yv. Beekman, Anth. 
NG SP 697 

Rg al vy. Shute, 25 Oh. Cir: Ct. 

S. C.—Rigby v. Logan, 45 S. C. 
651, 24 SE 56; McCrady v. Jones, 
36 S. C. 136, 15 SH 4380. 

S. D—La Rue v. St. Anthony, etc., 
El. Co., 95 NW 292. 

Vt.—Tucker y. Bradley, 33 Vt. 324. 

Wash.—Hudson y. Ellsworth, 56 
Wash. 2438, 105 P 463. 

gs. Ill.—Schneider vy. Chicago R. 
Co., 177 Ill. A. 334; Merritt v. Bush, 
122 Ill. A. 189. 

Md.—Safe Deposit, ete., 
Turner, 98 Md. 22, 55 A 1028. 

Mo.—Spickard y. Philadelphia F. 
Assoc., 164 Mo. A. 1, 146 SW 808. 

N, Y.—Rosenstock v. Dessar, 109 
App. Div. 10, 95 NYS 1064. 

Okl.—Commercial Union 
Co., Ltd, v. Wolfe, 41 Okl. 342, 137 
P 704. 

Pa.—Rine y. Hall, 187 Pa. 264, 
40 A 1088. 

{a] Trial balances and balance 
sheets have been admitted in con- 
nection with the testimony of the 
bookkeeper. Safe Deposit, etce., Co. 
v. Turner, 98 Md. 22,:55 A 1023; 

{b] Contrary view.—‘The court 
permitted the witness to swear that 
he kept a set of books, in which 
these items were jotted down, but 
that the books had been destroyed. 
We think there was error in admit- 
ting this evidence. Books of orig- 
inal entry are admitted as evidence, 
only after a physical inspection of 
them by the court, to ascertain the 
probability that they were fairly 
kept as contemporaneous’ transac- 
tions and had not been altered for 


CO;-aN. 


Assur. 


ulterior purposes.” Taylor Vv. 
Hodges, 65 Fla. 502, 504, 62 S 588. 
89. Arkansas Mut. F. Ins. Co. v. 


nau henton. 82 Ark. 476, 102 SW 
90. U. S.—Blanton vy. Kentucky 
Distilleries, etc., Co., 120 Fed. 318 


[aff 149 Fed. 31, 80 CCA 343 (cer- 
tiorari den 205 U. S. 543, 27 SCt 790, 


51 L. ed. 922)]. 
ae C.—Jackson y. Clifford, 5 App. 
Tll.—Ed. C. 


Smith Furniture Co. vy. 
Peter, 205 Ill. A. 879. 
30 


Ind.—Thistlewaite v. 
Ind. A. 642, 66 NE 755. 

Me.—St. Albans Baptist Meeting- 
House v. Webb, 66 Me. 398; Hudson 
v. Carman, 41 Me. 84. 

Md.—Weber v. Fickey, 52 Md. 500. 

Mo.—Guilbert v. Kessinger, 173 
Mo. A. 680, 160 SW 17. 

Pa.—Boalsburg Water Co. v. State 
College Water Co., 240 Pa. 198, 87 
A 609. 


Pierce, 
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and promissory notes;** receipts or vouchers;°" ac- 
counts or books of account;’* inventories ;*° "books 
and records of a corporation wy 
incorporated stock company;*! letters °? and tele- 


or of an un- 


Utah.—Copper King Min. Co. v. 
Hinson, 176 P 623. 

Wash.,—Kneeland Inv. Co. v. Be- 
rendes, 81 Wash. 372, 142 P 869; 


Starwich v. Washington Cut Glass 
Co., 64 Wash. 42, 116 P 459, AnnCas 
1913A 262. ~ 

91. Cameron vy. Decatur First Nat. 
Bank, sine et Civ. A.) 34 SW 178. 

92. U. S.—Harper v. Harper, 252 
Fed. 39, 164 CCA 159; McGowan ‘v. 
Armour, 248 Fed. 676, 160 CCA 576. 

Ala.—Schieffelin v. ‘Schieffelin, 127 
Ala. 14, 28 S 687. 

Ark.—-Josephs v. Briant, 115 Ark. 
538, 172 SW 1002, AnnCasl916E 741. 


Cal.—Pratt v. Phelps, 23 Cal. A. 
755,139. \ P7906, 
Conn.—Whalen Ais Gleeson, 81 


Conn. 638, 71 A 908, 

D. C.—Cnhalvet v. Huston, 43 App. 
Tl. AmnCasr9gl6@ “1Us0s 

Ga.—Ginn vy. Ginn, 142 Ga. 420, 83 
SE 118; Brown v. "Dennis, 136 Ga. 
300, 71 SE 421; Campbell v. State, 
123 Ga. 533, 51 SE 644; Marietta Sav. 
Bank y. Janes, 66 Ga. 286; Johnson 
County Sav. Bank y. Richardson, 9 
Ga. A. 466, 71 SE 757. 

Ill.—Hoblit vy. Howser, 171 Ill. A. 
19; West Pub. Co. v. Lasley, 165 Ill. 
A. 256; Kashgarian y. Janjigian, 160 
Ill, A. 294. 

Ind.—Roehl vy. Haumesser, 114 ind. 
511, 15 NE 345; Sangster vy. Bricker, 
(A.) 118 NE 388; Edwards Mfg. Co. 
aac 53 Ind. A. 361, 102 NE 
980, 

Iowa.—Murphy vy. Cochran, 134 NW 
1085; Wolf v. Wolf, 152 Iowa 121, 
131 NW 882; Brier v. Davis, 122 
Iowa 59, 96 NW 983; Frick v. Ka- 
baker, 116 Iowa 494, 90 NW 498. 

Kaa.—Bruce vy. Mathewson, 97 
Kan, 466, 155 P 787; Gulliford v. Mc- 
Quillen, 75 Kan. 454, 89 P 927. 

Ky.—Seibert v. Ragsdale, 103 Ky. 
206, 44 SW 653, 19 KyL 1869. 

La.—Benton y. Benton, 106 La. 99, 
30 S 1387; Sevier v. Gordon, 22 La. 
Ann. 85; Hyde v. Hepp, 11 Rob. 159; 
Findley v. Breedlove, 4 Mart. N. S. 


105. 
Md.—Koch v. Wimbrow, 111 Md. 
Nicholas, 133 


21, 73 A 896. 
Mich. 651, 95 NW 745; June v. La- 
badie, 132 Mich. 135, 92 NW 937. 
Minn.—Hargreaves y. Reese, 66 
Minn, 434, 69 NW 223. 
Miss.—Jordan y. Mississippi Cent. 
R. Co., 107 Miss. 323, 65 S 276; Howie 
Vs Pratt s3" Miss: .15,.35 S216) 
Mo.—Leavenworth First Nat. Bank 
Bsa ase anny 104 Mo. A, 242, 78 SW 
Mont.—In re Colbert, 51 Mont, 455, 
allsfay ued a eds 
Nebr.—Reasoner v. Yates, 90 Nebr. 


757, 184 NW 651; Gould v. State, 71 
Nebr. 651, 99 NW 541. 

N. J.—Belknap vy. Tillotson, 82 
No et DG a2 71, 088 4As 84a; 

N. C.—America Potato Co jv. 
Jennette Bros. Co., 174 N. C. 236, 
93 SE 795. 

Okl.—Adams v. King, 173 P 206, 
rie P 912: Adams vy. King, 172 P 
06. 

Pa.—Armstrong v. Morgan, 3 


A pay 529; Lewis v. Manly, 2 Yeates 
S. D.—Nelson v. National Drill Mfg. 


Co. 2098s D. 729951105 INW 630. 

Tex.—Price v. ‘Oatman, (Civ. A.) 
77 SW 258; McDonald v. State, 77 
Tex) Cro 612.4179 (Siw 880: 


Vt.—Lee v. Follensby, 86 Vt. 401, 
85 A 915; Clark vy. Marsh, 20 Vt. 
338. 

Wis.—Boardman vy. Lorentzen, 155 
Wis. 566, 145 NW 750, 52 LRANS 
476; Blaha v. Borgman, 142 Wis. 
43, 124 NW 1047; Bazelon y. Lyon, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1316-1317] 


grams;°* notices, and demands; 


? 


of attorney or other written authority to act as 
agent;°* ballots;°* maps;°® memoranda; marriage 
licenses? and certificates;? naturalization papers ;* 
railroad tickets,> and passes;® a certificate of a debt- 
or’s exemption from execution;? a publication al- 
leged to be hibelous;* a written confession of felony ;° 
and documents more than thirty years old, which, if 
not lost or destroyed, would prove themselves.}® 

(2) Public Records and Documents— 


[§ 1317] 
128 Wis. 3387, 107 NW 387; Kelley 
v. La Crosse Carriage Co., 120 Wis. 


84, 97 NW 674; Mullenback v. Batz, 
49 Wis. 499, 5 NW 942 (postal card). 

Can.—Alexander vy. Vyé, 16 Can. 
SROs Ne 

[a] Letter written in foreign 
language.—Where .- diligent search 
has failed to discover a lost letter, 
its contents may be shown by parol, 
even though it was written in a lan- 
guage which the witness could not 
read, where the letter had been ac- 
companied by a translation, the cor- 
rectness of which had been virtually 
admitted in another suit between the 
same parties for the same cause of 
action. Meier vy. Meier,'105 Mo. 411, 
16 SW_ 223. 

93. Kan.—Western Union Tel. Co. 
v. Collins, 45:Kan, 88, 25 P 187, 10 
LRA 515. 

Nebr.—Bradstreet v. Grand Island 
Banking Co., 89 Nebr. 590, 131 NW 


WoC earison! —ve oholma, "2>— Nebr. 
(Unoff.) 38, 95 NW 1125. 
N. Y.—Oregon SS. Co. v. Otis, 100 


N. Y. 446, 3 NE 485, 53 AmR 221 
{aff 14 AbbNCas 388]; Holmes v. 
Rogers, 4 NYSt 426. 
Ss. D.—Western Twine Co. v. 
Wright, 1f S. D. 521, 78 NW 942, 44 
LRA 438. 
Tex.—Menefee v. Bering Mfg. Co., 


(Civ. A.) 166 SW 365; Western. Union 
Tel. Co. vy. Williford, (Civ. A.) 27 
SW 700. 

Sask.—Adamson y. Vachon, 5 Sask. 
L. 400, 8 DomLR 240, 22 WestLR 494. 

94. Ala—Bedsole y. Davis, 189 
Ala. 325, 66 S 491. ‘ 

i Cal.—Dunning y. Rankin, 19 Cal. 

40. 

Ga.—Anderson yv. Tate, 141 Ga. 840, 
82 SE 246. 

Tll.—North American Restaurant, 
etc., House v. McPlligott, 227 Ill. 317, 
81 NE 388; Volin v. St. Louis, etc., 
Coal, Co., 203 11]. A. 126. 

Iowa.—Christensen v. Esbeck, 167 
Iowa 130, 149 NW 76. 

A ate te v. Poynter, 15 Kan. 

Mich.—Johnson y. Johnson, 70 
Mich. 65, 37 NW 712. 

{a] The rule has been applied to: 
(1) A notice to quit. Johnson v. 
Johnson, 70 Mich. 65, 37 NW 712. 
(2) A notice of injuries given to a 
city. Considine v. Dubuque, 126 
Iowa 283, 102 NW 102. (3) A news- 
paper notice of a sheriff's sale. Rice 
vy. Poynter, 15 Kan. 263. (4) Notice 
posted on a mining claim. Dunning 
v. Rankin, 19 Cal. 640. 

{b] Where a paper is made out 
{fn duplicate and one counterpart is 
served on one of the parties as a 
notice, and the other retained, and 
afterward the one served as a notice 
cannot be found, the contents of the 
one served may be proved by _the 
counterpart retained. Grant v. Pen- 
dery, 15 Kan. 236. Duplicate orig- 
inals and counterparts generally see 
supra § 1313. 

95. Western Union Tel. Co. v. Col- 
lins, 45 Kan, 88, 25 P 187, 10 LRA 
515. 

{a] Demand for damages.— Where 
a person who has suffered loss by 
the neglect of a telegraph company 
to deliver a message serves upon the 
agent of the company a written de- 
mand for damages, and gives the 
agent a copy thereof, but keeps the 
original, on which the agent accepts 
service in writing, he may prove the 
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contents thereof by parol where the 
loss of the original is shown. West- 
ern Union Tel. Co. v. Collins, 45 Kan. 
Soha Lape ee Onnn Oe RUA Jb 1'o. 

96. U. S.—Pineland Club v. Rob- 
ert, ’71 Fed. 341, 96 CCA 233; Spen- 
cer v. Spencer, 22 F. Cas. No. 13,233, 
1 Gall. 622. 

Ark.—Waldroop y. Ruddell, 96 Ark. 
171, 131 SW 670. 

Ky.—In re Lane, 2 Dana 106. 

La.—Lucas v. Brooks, 23 La. Ann. 
117; Thomas vy. Thomas, 2 La. 166. 

Md.—Smith v. Steele, 1 Harr. & 
M. 419. 

Nebr.—Williams v. Miles, 73 Nebr. 
193, 102 NW 482, 105 NW 181, 106 
NW 769. 

N. Y.—Matter of Cunnion, 135 App. 
Div. 864, 120 NYS 266 [aff 201 N. Y. 
123, 94 NE 648, AnnCasi1912A 834]; 
Fetherly v. Waggoner, 11 Wend. 599; 
Jackson v. Lucett, 2 Cai. 363. 

Pa.—Hauberger v. Root, 6 Watts 
& §S. 4381. 

S. C.—Reeves vy. Booth, 9 S. C. L. 
334, 12 AmD 679; Legare y. Ashe, 1 
s. Cc. L. 464. 

Tex.—Ortiz v. De Benavides, 61 
Tex. 60. 

Va.—Smith v. Carter, 3 Rand. (24 
Va.) 167. 

Eng.—Sugden y. St. Leonards, 1 
P. D. 154; In re Fitzwalter Peer- 
age, 10 Cl. & F. 946, 8 Reprint 997; 
Brown v. Brown, 8 E. & B. 876, 92 
eee 876, 120 Reprint 327, 11 ERC 

Newfoundl.—Andrews y. Andrews, 
1 Newfoundl. 180. 

97. Prothro vy. Minden Seminary, 
2 La. Ann: 939; Bank of North 
America v. Embury, 33 Barb. (N. Y.) 
323, 21 HowPr (N. Y.) 14; Living- 
ston v. Rogers, 2 Johns. Cas. (N. Y.) 
488, 1 Cai, Cas. (N.) Y.) 27. 

98. State v. Conser, 24 Oh. Cir. 
Ct. 270 (at township election). 


99. Wilson v. McConnell, 72 W. 
Va. 81, 77 SE 540. 
1. Sherman y. Pardridge, 177 Ill. 


A. 304; In re Rogers, 80 Vt. 259, 67 


A 726. 
2. Crook y. Webb, 125 Ala. 457, 
Cruz, 19 Philip- 


28 S 384. 

83. Santiago v. 
pine 145. See also Stanton y. Simp- 
son, 48 Vt. 628 (where parol proof of 
a marriage in a foreign country was 
admitted). 

4 Peo. v. Smith, 10 Misc. 100, 31 
NYS 199. 


5. Howard vy. Chesapeake, etc., 
Ri Coy i ‘A ppy s@De Ct) “300. 
6. International, etc. R. Co. v. 


Lynch, (Tex. Civ. A.) 99 SW 160. 
7. Angier v. Smalley, 56 Me. 515. 
8. Weir v. Hoss, 6 Ala. 881. 

9. Tyree y. Com., 160 Ky. 706, 170 
SW 33. 

10. Rogers v. Clark Iron Co., 104 
Minn. 198, 116 NW 739; McReynolds 
vy. Longenberger, 57 Pa. 13; Black- 
stone v. White, 41 Pa. 330; Holmes 
v. Coryell, 58 Tex. 680. 

11. U. S—Peralta_v. U..S., 3 Wall. 
434, 18 L. ed. 221; Riederich v. Mc- 
Cook County, 233 Fed. 42, 147 CCA 
112; Monett Electric Light, etc., Co. 
v. Monett, 186 Fed. 360. 

Ala.—Bedsole v. Davis, 189 Ala. 
325, 66 S 491; Kilgore v. Stanley, 90 
Ala. 528, 8 S 130; Baucum v. George, 
65 Ala. 259 [quot Williams v. Lyon, 
TS Atan sod, 61. (Si 299) > Smith > wv. 
Wert, 64 Ala. 34; Kenan vy. Carr, 10 
Ala. 867. 

Ark.—Brasch v. Western Tie, etc., 
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In respect to secondary evidence 


of their contents when the originals are lost or 
destroyed, publie records do not differ from private 
documents; so where it is satisfactorily shown that 
public records have been lost or destroyed, their 
contents may be proved by parol or other competent 
secondary evidence, provided that the existence of 
other and better evidence is not disclosed by the cir- 
cumstances of the case or the character of the evi- 
dence introduced.13 


Co., 80 Ark. 425, 97 SW 445; Coving- 


ton v. Berry, 76 Ark. 460, 88 SW 
1005; Carpenter v. Smith, 76 Ark. 
447, 88 SW 976; Boynton v. Asha- 


branner, 75 Ark. 415, 88 SW 566, 1011, 
91 SW 20; Davies v. Pettit, 11 Ark. 
San Loverr Smith v. Dudley, 2 Ark. 
60]. ; 
Cal.—MecGarrity v. Byington, 12 
Cal. 426. 

Colo.—Duggan v. McCullough, 27 
Colo. 43, 59° P 743. 

Conn.—St. Peter’s Church v. Beach, 
26 Conn. 355 

Ga.—Hughes v. Cureton, 147 Ga. 
232, 93 SE 204; Headman v. Rose, 
63 Ga. 458. 

Tll.— Felix v. Caldwell, 235 Ill. 159, 
85 NE 228; Peo. v. Pike, 197 Ill. 449, 
64 NE 393; Kreitz v. Behrensmeyer, 
125 Ill. 141, 17 NE 232, 8 AmSR 349; 
Maxcy v. Williamson County Ct., 72: 
Ill. 207. 

Ind.—Bundy v. Cunningham, 107 
Ind. 360, 8 NE 174; Jones v. Levi, 72 
Ind. 586; Jackson v. Cullum, 2 
Blackf. 228, 18 AmD 158. 

Iowa.—Lyons v. Van Gorder, 177 
Iowa 600, 42 NW 500. 

Kan.—Bowland v. McDonald Inde- 
pendent Tel. Co., 82 Kan. 84, 107 P 
(9%. 

Ky.—Beaver v. Lancaster, 21 SW 
243, 14 KyL 658; Com. v. Logan, 5 
Litt. 286. 

La.—State v. Stewart, 45 La. Ann. 
1164, 14 S 148; Landry v. Landry, 
45 La. Ann. 1113, 13 S 672. 

Me.—Ring’s Pet., 104 Me. 544, 72 
A 548; U. S. Peg Wood, ete., Co. v. 
Bangor, etc., R. Co., 104 Me. 472, 72 
a 190; Freeman v. Thayer, 33 Me. 
76. 

Mass.—-Wallace v. Townsend First 
Parish, 109 Mass. 263. 

Mich.—Peo. v. Clarke, 105 Mich. 
169, 62 NW 1117; Cilley v. Van Pat- 
ten, 68 Mich. 80, 35 NW 831; Drake 


v. Kinsell, 38 Mich. 232. 
Minn.—Estes Vv. Farnham, 11 
Minn. 428. 


Miss.—Eakin v. Doe, 18 Miss. 549, 
48 AmD 770; Pickens v. McNutt, 12 
Miss. 651. 

Mo.—Davis v. Montgomery, 205 
Mo. 271, 103 SW 979; Wells v. Pressy, 
105 Mo. 164, 16 SW 670; Davis v. 
Preveler, 65 Mo. 189; Hinstein v. 
Holladay-Koltz Land, ete. Co., 132 
Mo. A. 82, 111 SW 859. 

N. H.—Wells v. Jackson Iron Mfg. 
Co., 47\N. -Hy 235, 90 AmD 575. 

N. Y.—Peo. v. Inman, 197 N. Y. 
200, 90 NE 488 [aff 130 App. Div. 
892, 114 NYS 1141]; Leland v. Cam- 
eron, 31 N. Y. 115; Wildrick v. Hager, 
10 NYSt 764 [aff 119 N. Y. 657 mem, 
23 NE 1150 mem]. 

N. C.—State v. Durham, 121 N. C. 
546, 28 SE 22. 

Oh.—Young v. Buckingham, 5 Oh. 
485. 

Pa.—Richards’ App., 122 Pa. 547, 15 
A 908; Clark v. Trindle, 52 Pa. 492; 
Miltimore y. Miltimore, 40 Pa. 151; 
Farmers’ Bank v. Gilson, 6 Pa. 51. 


S. G—McQueen vy. Fletcher, 25 
SG, hd? 152: 
Tex.—Powell v. Archer County, 


(Civ. A.) 198 SW 1037; Anderson v. 
Casey-Swasey Co., (Civ. A.) 120 SW 
918; Houston v. Finnigan, (Civ. A.) 
85 SW 470; Grace v. Bonham, 26 
Tex. Civ. A. 161, 63 SW 158. 

Vt.—Sherwin v. Bugbee, 16 Vt. 439. 

Va.—Tazewell County v. Norfolk, 
ete., Co., 119 Va. 763, 91 SE 124. 

Eng.—Kingston v. Horner, 1 Cowp. 
102, 98 Reprint 989. 
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eo Aécordingly, the courts have admitted secondary 
evidence with respect to the contents of land office 
xecords;'2 school district records;'® the record of 
an organization of a plantation for election pur- 
poses, a record of an ancient grant from proprie- 
tors,of a town,!> or the minutes of a municipal 
corporation ;1° and have received such evidence to 
show the incorporation of a town;'’ the qualifica- 
tion of a public officer;'* the proceedings of county 
commissioners;!° the sale of public lands;?° the es- 
tablishment of a public road; the location of a 
railroad;?2. or the provisions of a municipal ordi- 


nance.?? 


- Secondary evidence is also admissible to prove 
the contents of lost or destroyed documents of a 
public character,?4 such as voting lists; certifi- 


Nae S.—Reg. Vol Droop; .S0mnNa pss 
Sao. ft 
[a] Reason for rule—‘“A rule of 


law :that should make every man’s 
rights depend upon the preservation 
of records in their integrity, would 
be intolerable, because it would not 
only render losses by casualty irre- 

ievable in many cases, but it would 
eave him at the mercy of any one 
interested in destroying the records, 
and sufficiently bold and reckless to 
make way with them. 
of the law would be a direct invita- 


tion to unscrupulous men to tamper } 


with, the public records.’ Drake v. 
Kinsell, 38 Mich... 232, 234. 

[b] Where the report of a state 
board cannot be found in the office of 
the secretary of state, its proper cus- 
todian, extracts from the report may 
be; read::from the. original senate 
journal in the custody of the secre- 
tary. ‘Woodruff v. State, 61 AT 157, 
82 SW. 102. 

tel fhe nonexistence of a ‘record 
may. be proved by the oath of any 

e who has made a search therefor. 
Smith v. Chadron First Nat. Bank, 45 
Nebr. 444, 63 NW 796. 

w LBs Peralta Vly U.8S., 68 Walls CU. 
S.) 434, 18 L. ed. 221; Uo Sow. Knight, 
t Black (U. S.) 9277, 488, 17 -da ed. 
R6s05 Orgs ssa Ve Castro, 24 How. “(U3 


, 


S.).- 346,16. LL. ed. 659; Lemoine: v. 
Dunklin County, 51 Fed, 487, 2 CCA 
343: Day v. Huggins, 29 ‘Ga. 78; 


Smith v. Chadron First Nat. Bank, 


45 Nebr. 444,.638 NW 796; Stewart 
v. Crosby, (Tex. Cin. A.) 56 SW 
433. J 

13. Higgins v. Reed, 8 Iowa 298, 
14 AmD 305; Sherwin v. Bugbee, 16 
Vt. 439. 

14. Eres v. Davis, 83 Me. 364, 
22 A 246. 
» 15.) St. -Peter’s Church v. Teaeh; 


26 Conn. 355. 

. 16. Fisher v. South Williamsport, 
1 Pa, Super. 386. 

17. Stockbridge v. West 
bridge, 12 Mass. 400. 

18. Graham v. Gordon, 1 Ky. ‘Op: 
94 


19. Trotter v. Wood, 52 Okl. 20, 
152 P 600. 

_@0. Winn Parish Bank v. White 
Sulphur Lumber Co., 133 La. 282, 62 
SS) 


907. 
..21. Bowland vy. McDonald _ Inde- 
pendent Tel. Co., 82 Kan. 84, 107 P 
797 [motion to retax costs granted 
Sonicans sot, 10% bP Loy: 
18200 US." Peg Wood, etec:;\.Co, v. 
Bangor, etc., R. Co., 104 Me. 472, 72 
190. 


A 

. 23; x -p.,Canto, 21 Tex. A..61,, £7 
Sw 155, 57 AmR 609; Gulf, etc., R. 
Conv. Calvert, 11 Tex. Civ. A. 297, 
32:.SW | 246. 

lig (Buaseh v. Western Tie, etce., 
Co. Ark, °425, 97 SW 445; Sims 
Vv. Mioaukee Land Co., 20 Tda. Bilas 
119 P 87; Toledo, ete., Tract. Co. v. 
Sterling, 29 Oh. Cir. Ct.. 227. 

25. In re Fairchance Borough’s 
Contested Election, 22 Pa. Co. 451. 

26, .Covington v. Berry, 76 Ark. 


Stock- 


| such survey. 


Such a state | 
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records, 


460, 88 SW 1005; Carpenter v. Smith, 
76 Ark., 447, 88 SW 976. 

[a] Copy admissible.—Steward v. 
Scott, 57 Ark. 158, 20 SW 1088. 

27. Jackson v. Jacoby, 9 Cow.. (N. 
Y.) #125; Burchfield v. McCauley, 3 
Watts (Pa.) 9. 

[a] Maps copied from the origi- 
nal survey are admissible to estab- 
lish the location of lots located by 
Jackson y. Jacoby, 9 
Cow; CN. Y.)? 125: 


28. Jackson v. Jacoby, 9 Cow. 
CN YS) aateaios 
29. Hedrick v. Hughes, 15 Wall. 


CUS.) “123)>°21 Dy. ed: 52; Dickinson 
v. Smith, 134 Wis. 6, 114 NW 138. 
‘{a] ‘A memorandum on a copy, 
not contained in the original, if ac- 
counted for and explained, will not 
exclude the copy as evidence of the 
contents of the original, even though 
such memorandum is a _ translation 
of a corresponding memorandum: in 
the original, Hedrick v. Hughes, 15 
Wall. (U. S.) 123, 21 L. ed. 52. 

30. Gerry v. Herrick, 87 Me. 219, 
82 A 882; Scammon vy. Secammon, 33 
N. H. 52. 

[a] Town taxes.—Gerry v. Her- 
rick, 87 Me. 219, 32 A 882. 

[b] County taxes.—Scammon vy. 
Scammon, 33 N. H.. 52. 

31. Powell v. County, (Tex. Civ. 
A.) 198 SW 10387. 


32. Spear v. Tilson, 24 Vt. 420. 

33. Gilliland v. Armstrong, 196 
Ala. S03 ol Sy el00s 

34. Black-Canyon Irr. Dist. v. 
Marple, 19 Ida, 176, 112 P 766. 

35, Schroeder y. Klipp, 120 Wis. 
245, 97 NW 909. 

36. Monett Electric Light, etce., 
Co. v. Monett, 186 Fed. 360. . 

37... Loledo,, etc... “Tract. «Gown vw. 
Sterling, 29 Oh.’ Cir Ct. 227. 

38. U. S—wWright v. U. S., 158 U. 


S. 232, 15 SCt 819, 39 L. ed. 963. 
Kan.—State v. Horine, 70 Kan. 256, 

78 P 411. 

<table Nagar oo v. McNutt, 20 Miss. 


N. Y.—Peo. v. Ellenbogen, 114 App. 
Div, 182, 99 NYS 897 [aff 186! UN, ayy 
603.mem, 79 NE 1112 mem]. 

Pa. —Barnet v. School Directors, 6 
Watts & S. 

Tex. Sn v. Holloway, 10 Tex. 
Civ: A.w30%;, 315 SW 201 

Vt.—Kittell v. Missisquoi R. Co., 
56\) Vt 596, 

[a] Authority to deputy marshal. 
—Wright v. U. S., 158 U. S. 232, 15 
SCt 819, 39 L. ed. 963. 

[b] Appointment of: (1) 3.Col- 
lector of school tax. Barnet v. 
School Directors, 6 Watts & S. (Pa.) 
46. (2) Commissioners to assess 
damages in condemnation proceed- 
ings. Kittell v. Missisquoi R. Co., 
565 Vitae 96. (3) Deputy clerk of 
court. Cabell v. Holloway, 10 Tex. 
Civ. A. 307, 31 SW 201. (4) Deputy 
pent Pickens v. McNutt, 20 Miss. 

oat See supra § 1315. 

40. U. S—wU.S. v. Price, 113 Fed. 
851; U. S..v. Lambell, 26 F. Cas. No. 
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- eates of entry of land at a land offiee;?* surveys,?7 
and field books thereof ;?8 township ‘plats; muprlae>:9 
warrants ;°° returns of-a "tax collector ;*1 a ‘grand 
list’’ of taxable inhabitants ;** notices of tax sales ;%* 
an order signed by the members of a board of 
county commissioners calling a special meeting of 
the board;** orders of town boards of supervisors 

' vacating highways ;*° a municipal ordinance ;*° a per- 
mit to move a building;** and written ‘appoint 
ments of, or authority to, public officers.?8 

(b) Judicial Records and Documents. 

The rule under consideration,?® applies equally to 

admit parol or other competent secondary evidence 

to prove the contents of lost or destroyed judicial 
writs, processes, and other judicial pa- 
pers;*° provided, of course, that their former exist- 


15,558, _ 1 .Cranch., GC, .C.,..312;, The 
Schooner Ulalia, 37 Ct. Cl. 466. 
Ala.—State v. Powell, 184 Ala. 46, 
63 S 542; Southern R. Co. v. Dickens, 
163 Ala. 114, 50 S 109; Davidson v. 


Kahn, 119 Ala. 364, 24 S 583; Prest- 
wood vy. Watson, 111 Ala. 604, 20 
S 600; Dawson vy. Burrus, 73. Ala. 
111; Smith v. Wert, 64 Ala. 34; Kenan 
v. Carr, 10 Ala. 867. 

Ark.—Wilson v. Spring, 38 Ark. 
L315) Davies. V.-Pettit, -11 “Ark, +349 


foverr Smith v. Dudley, 2 Ark. 60]; 
James. v. Biscoe, 10 Ark. 184. 
Cal.—In re Hayward, 154 Cal. 312, 


97 P 825;‘In' re Warfield, 22 Cal. 61, 
83 AmD 49; Kriste v. International 
Saiv., .ete., Bank, 17 -Cals A> 301, 7119 


BEbeGace . 
Colo.—Conway v. John, 

S05 Za Pvt 
Fla.—Smith v. 


14 Colo. 
State, 71 Fla. 639, 


71 S915 [cit Cyc]; Williams v. 
Richardson, 66 Fla.''234, 243, 63 S 
446, AnnCasi916D 245 [cit Cyc]; 


oa we v. Heffernan, 47 Fla. 206, 36 
Ga.—Adams v. Cooper, 148 Ga. 339, 
96 SE 858; Battle v. Braswell, 107 
Ga. 128, 32 SE 838; Rudolph v. Un- 
eee 88 Ga. 664, 16 SE 55; Silva 
. Rankin, 80 Ga. 79, 4 SE 756; Allen 
BS State, 21 Ga. 217, 68 AmD 457. 

Tll.— Felix v. Caldwell, 235 Ill. 159, 
85 NE 228; Kennedy v. Borah, 226 
Til.. 248, 80- NE 767; Meyer v. Pur- 
cell, 214 Ill, 62, 73 NE 392: Forsyth 
v. Vehmeyer, 176 Tl. 359, 52 NE 55 
[af® 75 Tits A: 308]. 

Ind.—Bundy_v. Cunningham, 107 

Jones v. Levi, 


Ind. 360, 8 NE 174; 
72 Ind. 586; Sanders v. Sanders, 24 
Ind. 133; Linsee v. State, 5 Blackf. 
601; Richardson v. Vice, 4 Blackf. 13; 
Jackson v. Cullum, 2 Blackf. 228, 18 
AmD. ibs, 

Iowa.—Christensen v. Esbeck, 167 
Iowa 130, 149 NW _ 76; Foster v. 
Bowman, 55 Iowa 287; 7 NW 518; 
Bridges v. Arnold, 37 Iowa 221; Con- 
ger v. Converse, 9 Iowa 554. 

Kan. —Brunbaugh v. Wilson, 82 
Kan. 53; 107 P°792;° Davis. v. Turner, 
21 Kan. 131. 

Ky.—Miller v. Goodin, 124 SW 818; 
Morrison v. Price, 130 Ky. 139, 112 
SW 1090; Belcher v. Belcher, 55 
SW 693, ot KyL 1460; Hawkins v. 
Craig, 1 B. Mon. 27; Com. v. Logan, 
5 Litt... 286. 

La.—Fontelieu v. Fontelieu, 116 
La. 866, 41 S.120; Moulierre v. Coco, 
116 La. 845, 41 S 113; Saloy v.. Leon- 
ard, 45 ‘La. :Ann: 391; Choppin. v. 
Michel, 11 Rob. 233. 

Me.—Angier v.. Smalley, 56. Me. 
515; Foster v. Dow, 29 Me. 442; 
Tyler v. Dyer, 13 Me. 41. ; 

Mass.—Com. vv. Roark, 8 Cush. 210; 
Nelson v. Boynton, 3 Metc. 396, 37 
AmD 148; Pruden v. Alden, 23 Pick. 
184, 34 AmD Bile Sturtevant v. Rob- 
inson, 18 Pick. 175. 

Mich.—Crane y. Waldron, 133 Mich. 
73, 94. NW 598; Cook v. Bertram, 86 
Mich. 356, 49 NW 42; Drake v. Kin- 
sell, 38 Mich.. 232; Van Kleek v. Eg- 
gleston, 7 Mich. 511. 


“For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ence and loss and destruction is first established 


by competent proof.* 


Accordingly, such evidence has been admitted to 
show the contents of an affidavit ;#? an attachment ;42 
a bail bond;** a summons,*® or other process ;4° a 


Minn.—HEstes v. Farnham, 11 Minn. 


423, 

Miss.—Wise v. Thread, 84 Miss. 
200, 36 S 244; Redus v. State, 54 
Miss. 712; Jones v. Lewis, 37 Miss. 


434; Hakin v. Doe, 18 Miss, 549, 48 
AmD 770. 

Mo.—Miller v. Keaton, 260 Mo. 708, 
168 SW 1140, LRA1915C 690; Barnes 
v. Imhoff, 254 Mo. 217, 162 SW 152; 
Davis v. Peveler, 65 Mo. 189; Gray- 
son v. Weddle, 63 Mo. 523; Kidd v. 
Guibar, 63 Mo. 342; Gibson -v. 
Vaughan, 61 Mo. 418; Parry v. 
Walser, 57 Mo. 169; Foulk v. Col- 
burn, 48 Mo. 225; Holladay-Klotz 
Land, etc., Co. v. T. J. Moss Tie Co., 
87 Mo. A. 167; Wise v. Loring, 59 
Mo. A. 269. 

Nebr.—Regier v. Shreck, 47 Nebr. 
667, 66 NW 618; Keller v. Amos, 31 
Nebr. 4388, 48 NW _ 59. 

Nev.—In re Millenovich, 5 Nev. 
ee 

N. Y.—Matter of Webster, 106 App. 
Div. 360, 94 NYS 1050 [aff 186 N. Y. 
549 mem, 79 NE 1118 mem]; Church 
v. Hempsted, 27 App. Div. 412, 50 
NYS 325, 27 NYCivProc 230; Jack- 
son v. Crawfords, 12 Wend. 533; Sil- 
verheels vy. Maybee, 82 Misc. 48, 143 
NYS 655. 

N. C.—McKellar v. McKay, 156 N. 
C. 283, 72 SE 375; Weeks v. McPhail, 
ZS Nay Ore laOs es pole eg la oe Nes Cn 
73,39, SE 732; Aiken v. Lyon, 127 
(NewOlat Ste hoo COM Veg seal 
fort County Lumber Co., 124 N. C. 
78, 32 SH 381; Williams v. Kerr, 113 
N. C. 306, 18 SE 501; Isley v. Boone, 
109 Nex CG, 5od, Lo Sete cooy yam Vi. 
Martin, 91. N. C. 464; Curlee v. 
Smatth, Cot oN CO. hia. 

Oh.—Herney v. Kilbane, 59 Oh. St. 
499, 58 NE 262; Young v. Bucking- 
ham, 5 Oh. 485, 

Okl.—Coombs v. Cook, 35 Okl.. 326, 
129) 2698. 

Pa.—Richards’ App., 122 Pa. 547, 
15 A 903; McFate’s. App., 105 Pa. 
323; Butler v. Slam, 50 Pa. 456; Mil- 
timore v. Miltimore, 40 Pa. 151; 
Harvey v. Thomas, 10 Watts 63, 36 
AmD 141; Fox v. Wood, 1 Rawle 143; 
Given v. Given, 25 Pa. Super. 467; 
Mulhearn v. Roach, 24 Pa. Super. 
483. 

S. C.—Garrett v. Weinberg, 54 S. 
Cc. 127, 31 SE 341, 34 SE 70; Norton 
v. Wallace, 30 S. C. L. 507. 

Tenn.—Ingram vy. Cocke, 1 Overt. 
22; Buckner v. Beasley, 1 Tenn. Ch. 
A. 576, 

* Tex.—Brady v. Cope, (Ciy. A.) 187 
SW 678; Martin v. Reid, (Civ. A.) 
160 SW 1094; Rule v. Richards, (Civ. 
A.) 159 SW. 386; Waterman Lumber, 
ete., Co. v. Robins, (Civ. A.) 159 SW 
360; Hasterwood v. Burnett, 59 Tex. 
Civ. A. 521, 126 SW 934; Anderson v. 
Casey- “Swasey Co., (Civ. A.) 120, SW 
918; Robbins v. Hubbard, (Civ. A.) 
108 Sw 773; Datta v. Wiley, (Civ. 
A.) 92 SW 433: Houston, ete., R. Co. 
v. De Berry, 34 Tex. Civ. A. 180. 78 
Sw 736; Smith v. Ridley, 30 Tex. 
Civ. A. 158, 70 SW 235; Kingsley -v. 
Schmicker, (Civ. A.) 60 SW 331; 
Davis v. Beall, 21 Tex. Civ. A. 183, 50 
SW 1086: Bouldin v. Miller, (Civ. "A.) 
26 SW 133: Goosby v. State, 80 Tex. 
Cr. 136, 189 SW 143; Day v. State, 51 


Tex. -Cr. 324; 101 SW 8:06. 

~Vt.—Brown v,.Richmond, 27 Vt. 

583: Bliss v. Stevens, 4 Vt. 88. 

; Va.—Taylor Vian COMM, 29 Gratt. 
(70 Va.) °780; Newcomb _v. Drum- 

mond, 4 Leigh (81- Va.) 57. 
Wash.—State v. Peoples, 71 Wash. 

451, 429° P 108. : 
Wis.—Bartlett- v. Hunt, 17. Wis. 
14. 

Eng.z—Freeman v. Arkell, 2 B. & C. 


494, 9 HCI 218, 107 Reprint 467, 1 C.. 


326, 12 ECL.89,.195; Weath- 


&-P. 135, i L.-J. K. BO. 8. 2; 


erell v. Watson, 
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proceedings ;°> a 
ieee 1 Vent. 257, 86 Reprint 


rok B.—Ross v. Adams, 34 N. B. 
Ont.—Beatty v. Haldan, 10 Ont. 


278; Wardrope v. Canadian PAC kv. 
Co., 7 Ont. 321; Heany vy. Parker, 27 
i CuG@ Bs 509; Soules v. Donovan, 
I Sel Oleh Oty Chil sealant 

[a]. A printed volume of court of 
appeals reports has been admitted 
for this purpose. Taylor v. Com., 29 
Gratt. (70 Va.) 780. 

[b] Calendar entries are admis- 
sible for this purpose. Norvell v. 
McHenry, 1 Mich. 227. 

{c] Minutes of the court are ad- 
missible to show: (1) The contents 
of lost papers. Smith v. Allen, 112 
Ni) (GC. 2:23) 116" \SE 1932: (2) The 
regularity of proceedings. Hare vy. 
Hollomon, 94 N. C. 14. 

[d] Minutes entered upon the 
docket by a clerk of a court consti- 
tute the record of such court until 
the full record is made up from the 
minutes; and if in the meantime the 
docket be lost, it is to be deemed a 
loss of the record, and secondary evi- 
dence of its contents is admissible. 
Pruden v. Alden, 23 Pick. (Mass.) 
184, 34 AmD 651. 

[e] Copies of pleadings not 
marked “filed.,—If pleadings in 
another case would be admissible in 
evidence, but are lost, copies thereof 
upon which the case was tried and 
which are found in the files of the 
case, although not marked “filed,’’ 
are competent evidence. Ponder v. 
Cheeves, 104 Ala. 307, 16 S 145, 

[f] Age of record.—Whether the 
lost record is of ancient or recent 
date is immaterial in the applica- 
tion of this rule. Davies v. Pettit, 
11 Ark. 349; Isley v. Boone, 109 N. C. 
555, 13 SE 795; Mobley vy. Watts, 98' 
N. C. 284, 3 SE 284. 

[g] Where a part of a judicial 
record is lost, parol evidence of its 
contents may be received and acted 


on. Wells v. Harrell, 152 N. C. 218, 
67. SE 584. 
[h] When higher evidence exists. 


—In an early New York case it was 
held that to support an objection to 
the competency of a witness because 
he had been convicted of felony, 
parol evidence of the conviction was 
inadmissible, although it be proved 
that the clerk’s office of the county 
had been burnt down, and the rec- 
ord. probably destroyed, for there 
was higher evidence of the fact cap- 
able of being produced, that is, the 
transcript delivered into the court of 
exchequer by the district attorney, 
which must be presumed to have 
been delivered, such being his duty 
under a statute. Hilts v. Colvin, 14 
Johns. (N. Y.) -182. Degrees and 
kinds of ee evidence gener- 
ally see infra § 1367. 

Secondary evidence of lost or de- 
stroyed depositions see Depositions 
§ 340. 

41. 
162. 
Proof of grounds for admission of 
secondary evidence generally see. 
infra §§ 1342-1357. 

42. Ashley v. Johnson, 74 Ill. 392. 

43; Derrett v. Alexander, 25 Ala. 
265; Rule v. Richards, (Tex, Civ. A.) ; 
159 SW. 386. 

44. Day v. State, 51 Tex. Cr. 324, 
101 SW 806. 

45. Southern R. Co. 
163, Ala..114, 50°S 109; 
State, 80 Ind. 220. 

[a] Justice’s summons.—Southern 
R. Co. v. Dickens, 163 Ala. 114, 50 


22 Ark, 415 
18) 


Baskin v. Seechrist, 6 Pa. 154, 


v. Dickens, 
Johnson vy. 


1S 109. 


46. Gracie’v. Morris, 
(justice of the peace). 


47. Ala.—Southern Glin AA 


1 Co., 
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pleading ;*7 a judgment,*® or order;*® a judgment 
roll;°° an execution;*! a return;°? a ‘docket entry ;°? 
a docket °* or files of a justice of the peace or of 
a police court;°° a warrant of arrest;°7 adoption 


report of commissioners in parti- 


Dickens, 163 Ala. 114, 50 S 109. 
Ill.—Meyer v. Purcell, 214 Ill. 
73 NH 392 [aff 114 Ill. A. 472]. 
Iowa.—In re Edwards, 58 Iowa 
431, 10 NW 793. 
ohtimn. —Estes vy. Farnham, 11 Minn. 
Tex.—James McCord Co. v. Rea, 
(Civ. A.) 178 SW 649; Latta v. Wiley, 
(Civ. A.) 92 SW 433. 
[a] Petition for divorce.—In re 
Edwards, 58 Iowa 431, 10 NW 793. 
[b] Citation adopted as pleading. 
—LEasterwood v. Burnett, 59 Tex, 
Civ. A. 521, 126 SW 934. 
48. U. S.—The Brig Juno, 41 Ct. 
55 Ill. 


Cl. 106 
Ss. Oe eereueen v. Fletcher, 25 S. 


62, 


Il. —Forsyth v. Vehmeyer, 
A. 223, 


(OFM Dt] 


Vt.—Dickerman v. Chapman, 54 
Vt. 506. i 

Ont.—Heany v. Parker, 27 U. C. 
Q. B. 509. 39 

[a] Judgment of justice of the 
peace.—Dickerman y. Chapman, 54 
Vt. 506. 

[b] Judgments and other pro- 
ceedings in partition McQueen v. 
Pletcher, 25° S:° C, Hq?! 152. 

{c] A translation of a decree of 


condemnation rendered by a French 
prize court has been held admissible, 
a literal copy not being obtainable, 
The Schooner Ulalia, 37 Ct. CL. 


466. 

49. In re Heywood, 154 Cal. 312; 
97 P 825; McLaren v. Birdsong, 24 
Gas 265" "Anderson v. Casey-Swasey 

(Tex. Civ. A.) 120 SW 918. 
[a] Order of sale in foreclosure. 
—Anderson v. Casey-Swasey Co., 
Cex. "Civ. A.) 120 Swe ose 

[b] What evidence admissible.— 
Where an original order of sale un- 
der a foreclosure decree was lost, 
the execution docket of the district 
court in the action showing the re- 
turn on the order of sale issued on 


the judgment was admissible. An- 
derson v. Casey-Swasey Co., (Tex. 
Civ Aa. 120 Swe 98. 2 
50. Mandeville v. Reynolds, 68 
INS oa se - 
51. Ala.—Baucom y. George, 65 
Ala. 259. aie. 
Ga.—Patterson v. Drake, 126 Ga. 


478, 55 SE 175. 
Ind.—Newhouse v. Martin, 68 Ind. 


224, 
Mass.—Dailey v. Coleman, 122 
Mass. 64. Z 
Mich.—Cilley v. Van Patten, 68 
Mich. 80, 35 NW 881. J 
Mo.—Ravenscroft v. Giboney, ‘2 
Mo. 1. \ 
N. C.—Rollins v. Henry, 78 N.-C. 
342. 5 


Ont.—Wardrope v. Canadian Pac. 


RR. Cor, WT Ont: ys2i; Heany Vv. Parker, 
Pb AK Ow AOL Ase OGE 
[a] The recitals in a _ sherifi’s 


deed of an execution and a seizure 
and sale thereunder may be looked 
to as Secondary evidence of the con- 
tents’ of the execution when it ap- 
pears that the execution has been 
lost and is not recorded. Patterson 
v. Drake, 126 Ga. 478, 55 SH 175. * 

52. Newhouse vy. Martin, 68 Ind. 
224; Cilley v. Van Patten, 68 are 
S05, oD GIN) a Colon: Ravenscroft ‘ 
Giboney, 2 Mo. 1; Rule v. Richards, 
(Tex, Civ. A.) 159 SW 386. 

53. Harvey v. Thomas, 10 Watts 


| (Pa.) 638, 36 AmD 141. 


54. Scott v. Loomis, 21 Miss. 635. 

55. Conway v. John, 14 Colo. 20, 
Zo Es 

56. Peo. v. Gordon, 39 Mich. 259. 


57. we eo. LWen uambell, -26.°H) Bia 
NOL oben Cranch ©. C232: 

58. Kennedy Vie Oran, “227 Ou ity 
243, 80 NE 767; Coombs v. Cook, 35 
‘Okl. 326, 129 P 698. 
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tion proceedings,®® and records of naturalization. 
Such evidence has also been received to show the 
granting of an order for administration,®! the issu- 
ance and service of summons,®* the issues involved 
in a former action,®* the rendition §* and signing ® 
of a decree, the issuance of an execution ®® and a 
levy,®7 and sale ®* thereunder, and a jury commis- 
sioner’s oath.®® 

Where a record has become illegible by reason of 
lapse of time, the testimony of a witness, who ex- 
amined and copied it while it was legible, may be 
received to supply the defect.*° 

[§ 13819] (c) Effect of Statutory Provisions 
for Restoring Records. The statutes which have 
been enacted in many jurisdictions providing for 
the restoration and establishment of lost or de- 
stroyed records “1 merely provide an additional rem- 
edy and do not preclude showing the contents of 
such records by secondary evidence, when they be- 
come material in any action.” 

[§ 1820] c. Destruction by Party Offering Sec- 
ondary HEvidence—(1) In General. The rule ad- 
mitting secondary evidence of the contents of a lost 

59. Johnson v. Franklin, (Tex. 


EVIDENCE 


Hardin, 91 N. C. 231. 


[§§ 1318-1320 


or destroyed writing must be so applied as to pro- 
mote the ends of justice and to guard against fraud 
or imposition.7’ It is not, therefore, a matter of 
course to admit secondary evidence of the contents 
of a writing upon proof of its destruction, but the 
cause or motive of the destruction-is the controlling 
fact which determines the admissibility of such evi- 
dence.** Where it appears that a party seeking to 
establish a fact has voluntarily destroyed a writing 
constituting er containing the best evidence of that 
fact, he cannot introduce secondary evidence there- 
of, especially where the suit is in his own behalf and 
is founded upon the writing, without first introduc- 
ing evidence to explain his destruction of the writ- 
ing and to repel all inference of fraudulent design 
arising therefrom.7®> If, however, it appears that 
the destruction was done through accident or mis- 
take, or upon an erroneous impression of its effect, 
or under other circumstances free from a suspicion 
of intended fraud, there is no impediment to his in- 
troducing secondary evidence.*® So if the writing 
was destroyed in the usual course of business, or 
when it was not likely to be used as evidence in the 
stated in the text is especially ap- 


Civ. A.) 76 SW 611. 

60. Headman v. Rose, 63 Ga. 458; 
Kreitz v. Behrensmeyer, 125 Ill. 141, 
17 NE 232, 8 AmSR 349; Conover v. 
Qld,..80 N. J. L. 535, 77 A 1070; Peo. 
v. Smith, 10 Misc. 400, 31 NYS 199. 

61. Brown v. Madden, 141 Ga. 419, 
81 SE: 196. 

62. Kriste v. International Sav., 
etc., Bank, 17 Cal. A. 301, 119 P 666. 

63. Holford v. James, 136 Fed. 
553, 69 CCA 263 [aff 4 Ind. T. 632, 76 
SW 261]; Robbins v. Hubbard, (Tex. 
Civ. A.) "108 SW 1773. 

64. Smith v. Valentine, 19 Minn. 
452 

65. Smith v. Valentine, 19 Minn. 
452. 


66. Leland v. Cameron, 31 N. Y. 
Libs 
{a] This may be proved by an 


entry in a register made by the at- 
torney who entered up the judgment 


and who has since died. Leland v. 
Gameron, 31 N._.Y...115. 

67. Baucum v. George, 65 Ala. 
259; Cilley v. Van Patten, 68 Mich. 
80, 35 NW 831. 

68. Baucum v. George, 65 Ala. 


259; Cilley v. Van Patten, 68 Mich. 
80, 35 NW 881. 

[Ta] What evidence admissible— 
Although the return to an execution 
is ordinarily the best evidence of a 
levy and sale under it, yet when 
the execution has not been returned 
to the clerk’s office, and it, with any 
return on it, has been destroyed or 
lost, and it is proved otherwise than 
from recital in the sheriff's deed that 
there was a judgment and execu- 
tion, the recital in such deed is 
prima facie evidence of the levy and 
sale, they being official acts of the 
sheriff, even though the sale was 
not a recent one. Rollins v. Henry, 
78 N. C. 342 [dist Hardin v. Cheek, 
48 N. C. 135, 64 AmD 600]. - 
State v. Stewart, 45 La. Ann. 


69. 
1164, 14 S 148. 
. 70. Little v. Downing, 37 N. H. 
55. 

71. See Records [34 Cyc 606- 
614]. 

72. Cal.—Hibernia Sav., etc., Soc. 
v. Boyd, 155 Cal. 193, 100 P 239. 
Kan.—Wendell vy. Heim, 87 Kan. 


136; 123 P &69. 
Mich.—Drake v. Kinsell, 
232. 
Mo.—Barnes v. Imhoff, 254 Mo. 217, 


38 Mich. 


162 SW 152; Parry v. Walser, 57 
Mo. 169. 

N. C.—Hughes v. Pritchard, 153 
N. C. 238. 68 SE 906; Mobley v. 


Watts, 98 N. C. 284, 3 SE 677; Hare 


vy. Hollomon, 94 N. C. 


14; Cowles v.' 


Pa.—Richards’ App. 122 Pa. 547, 
15 A 903; Miltimore v. Miltimore, 40 


Pa, 54. 

Tenn.—Peirce v. State Bank, 1 
Swan 265. 

Tex.—Johnson v. Skipworth, 59 
Tex. 473. 


Va.—Corbett v. Nutt, 18 Grait. 
(59 Va.) 624; Newcomb vy. Drum- 
mond, 4 Leigh (31 Va.) 57. 

73. Renner v. Columbia Bank, 9 
Wheat. (U. S.) 581, 6 L. ed. 166. 

74. Bagley v. Eaton, 10 Cal. .126; 
Bagley v. McMickle, 9 Cal. 430. 

75. U. S—wU. S. v. Laub, 12 Pet. 
Le oD ipl OG e.Oake 
Wheat. 483, 6 L. ed. 
American Packing, ete., Co. v. Can- 
non, 31 Fed. 313. 

Ala.—Russell  v. 196 Ala. 
S09 met Ses oi. 

Cal.—Bagley v. McMickle, 9 Cal. 
430; Smith v. Truebody, 2 Cal. 341. 

Colo.—Breen v. Richardson, 6 Colo. 


Riggs v. Tayloe, 9 
140; Anglo- 


Bush, 


05. 
Ill—Blake v. Fash, 44 Ill. 302; 
Palmer v. Goldsmith, 15 Ill. A. 544, 
Ind.-—Rudolph v. Lane, 57 Ind. 


115; Baldwin v. Threlkeld, 8 Ind. A. 
312, 34 NE 851, 35 NE 841. 
Me.—Tobin v. Shaw, 45 Me. 331, 
71 AmD 547. 
Mass.—Smith  v. Holyoke, 172 


Mass. 517; Joannes v. Bennett, 5 
Allen 169, 81 AmD 788. 

Mich.—Gugins v. Van Gorder, 10 
Mich. 523, 82 AmD 55. ; 

Mo.—Schroeder vy. Michel, 98 Mo. 
43. 11 SW 314; Skinner v. Hender- 
son, 10 Mo. 205; Leighty v. Murr, 194 
Mo. A. 156, 186 SW 7384; Stephan v. 
Metzger, 95 Mo. A. 609, 69 SW 625. 

N. J.—Broadwell v. Stiles, 8 N. J. 
Ta) Done ePrice hye Lolliean,er ON. dda. 
447; Wyckoff v. Wyckoff, 16 N. J. Eq. 
401. 

N. Y.—Steele v. Lord, 70 N. Y. 280, 
26 AmR 602; West v. New Yotk 
Cent., sete. GR. \Cou bb: Apps Div. 464, 
67 NYS 104; Dearing v. Pearson, 8 
Mise. 269, 28 NYS 715; Blade v. No- 
land, 12 Wend. 178, 27 AmD 126. 

N. C.—Coxe v. Skeen, 25 N. C. 448. 

Pa. allace v. Harmstad, 44 Pa. 


492. 

S. C.—Senterfeit v. Shealey, 71 S. 
GP2595,5 1° SH 1422 

Wis.—Wilke v. Wilke, 28 Wis. 296. 

Que.—Cote v. Cantin, 21 Que. 
Super. 432. 

[a] Voluntary destruction, with- 


out explanation, is held such pre- 
sumptive evidence of fraudulent de- 


sign as to preclude all secondary 
evidence. Bagley v. McMickle, 9 Cal. 
430. 

{[b] In actions for libel the rule 


plicable, for the language used and 
the sense and meaning which prop- 
erly attach to it constitute the gist 
of the action. Joannes v. Bennett, 5 
Allen (Mass.) 169, 81 AmD 738. 

[c] Where a grantee voluntarily 
destroys the deed (1) which is the 
proper and primary evidence of his 
title, the rule of the text applies to 
prevent his giving secondary evi- 
dence of the contents of the deed 
to establish his title. Wilke v. 
Wilke, 28 Wis. 296; Parker v. Kane, 
als ay cal BE TSE (2) So 
where land was sold and paid for 
and the deed was executed and de- 
livered, but subsequently the gran- 
tee refunded the consideration and 
the deed was destroyed by agree- 
ment of the parties, it was held that 
the grantee and those claiming un- 
der him could not introduce parol 
evidence of the contents of the de- 
stroyed deed in order to sustain title 
to the land. Gugins v. Van Gorder, 
10 Mich, 523, 82 AmD 55. (3) But 
the rule does not apply where in- 
nocent third persons attempt to es- 
tablish title under a deed thus de- 
stroyed. Wilke v. Wilke, 28 Wis. 


296. 

76. U. S.—Riggs v. Tayloe, 9 
Wheat. 483, 6 L. ed. 150 

Cal.—Ragley v. Eaton, 10 Cal. 126; 
Bagley v. McMickle, 9 Cal. 430. 

Conn.—U. S. Bank v. Sill, 5 Conn. 
106, 18 AmD 44. 

™d.—Gibbs v. Potter, 166 Ind. 471, 
479, 77 NE 942, 9 AnnCas 481 [cit 
Cyc]; Rudolph v. Lane, 57 Ind. 115. 

Iowa.—Murphy v. Olberding, 107 
Iowa 547, 78 NW 205. 

Ky.—Shields v. Lewis, 49 SW 803, 
20 KyL 1601. 

Me.—Tobin v. Shaw, 45 Me. 3381, 71 
AmD 547. 

Mich.—Davis vy. Teachout, 126 
Mich. 135, 85 NW 475, 86 AmSR 531. 

Mo.—Schroeder vy. Michel, 98 Mo. 
43, 11 SW 814; Skinner vy. Henderson, 
10 Mo. 205; Leighty v. Murr, 194 Mo. 
A. 156, 186 SW 734; Stephan v. Metz- 
ger, 95 Mo. A. 609, 69-SW 625. 

N. J.—Wyckoff~ v. Wyckoff, 16 N. 
J. Eq. 401. 

N. M.—Di Palma v. Weinman, 16 
ING UM 302,09: 219 P38 

N. Y.—Dearing v. Pearson, 8 Misc. 
269, 28 NYS 715. 

sg. D—Nelson v. National Drill 
Mfg. Co., 20 S. D. 299, 105 NW 630. 

Wash.—Pacific Tel., etc., Co. v. 
Huetter, 68 Wash. 422, 123 P 607. 

Wis.—Blaha v. Borgman, 142 Wis. 
43, 124 NW 1047. 

Can.—St. Louis v. Reg., 25 Can. 
S. C. 649. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


iy 


— 


§§ 1320-1323] 


party’s favor, and had no value, the destruction 
cannot be held fraudulent and secondary evidence is 


admissible.?7 
[§ 1321] 


found.78 
the instrument is lost.79 
[§ 1822] 


[a] When an adequate motive is 
assigned for the destruction of an 
instrument by the party, and clearly 
established by the evidence, the 
court will not upon mere conjecture 
impute an inadequate and dishonest 


motive. Wyckoff v. Wyckoff, 16 N. 
J. Eq. 401, 404. 
{[b] Destruction of a _ writing 


through mere negligence affords no 
grounds for the exclusion of the 
party’s parol evidence of its con- 


tents. Rodgers v. Crook, 97 Ala. 722, 
12 S 108. 

77. Ul—Hoblit v. Howser, 171 
WAAL 19: 


Mass.—Oriental Bank v. Haskins, 
3 Mete. 332, 37 AmD 140. 

Mich.—Davis v. Teachout, 126 
Mich. 135, 85 NW 475, 86 AmSR 531. 

N. Y.—Steele v. Lord, 70 N. Y. 280, 
28 AmR 602 [dist Blade v. Noland, 
12 Wend. 173, 27 AmD 126]. 

N. C.—Pollock v. Wilcox, 68 N. C. 


46. 

78. See cases infra note 79. 

79. Foster v. Mackay, 7 Metce. 
(Mass.) 531; Clark v. Hornbeck, 17 
N. J. Eq. 430 

80. Ind.—McNutt v. McNutt, 116 
Ind. 545, 19" NE 115, 2 LRA 372; 


Avan v. Frey, 69 Ind. 91. 

La.—Lueas v. Brooks, 23 La. Ann. 
UL. 

N. Y.—Scott v. Pentz, 7 N. Y. 
Super. 573. 

N. D.—Kelly v. Cargill El. Co., 7 
N. D. 3438, 75 NW 264. 

Tex.—Cheatham v. Riddle, 8 Tex. 
162. 

Maxim, Omnia presumuntur contra 
spoliatorem see supra § 49. : 

81. Suburban R. Co. v. Backwill, 
94 Tll. A. 454 [aff 195 Ill. 535, 63 NE 
389]; Selman v. Cobb, 4 Iowa 534; 
Cheatham v. Riddle, 8 Tex. 162. 

[a] Illustration. — Where the 
party had obtained possession of the 
instrument and had fled the country 
with it, secondary evidence of its 
contents was admissible without 
further proof of search or notice to 


produce it. Cheatham v. Riddle, 8 
Tex. 162. 
[b] Estoppel to object—In an 


action by the indorsee of a note 
which was transferred by the attor- 
ney in fact of the payee thereof, de- 
fendant pleaded that the note was 
not the property of plaintiff, which 
was denied by the reply; on the 
trial plaintiff offered the note in evi- 
dence, and defendant’s attorney asked 
to inspect the same, and the note 
was handed to him therefor, and by 
‘him to the sheriff, then present, with 
directions to levy upon it as the 
property of the payee. Under these 
circumstances it was held that plain- 
tiff was properly allowed to_ intro- 
duce a copy of the note in evidence. 
Selman y. Cobb, 4 Iowa 534, 538 (“To 
return to the proposition with which 
we started out, the defendant (or 
what is the same thing, his attor- 
ney) received this note in the course 
of the trial for a particular purpose. 
It was no part of his business to 
know or inquire, in defending against 
said note, whether the creditor of 
some third party was or was not 


(2) Voluntary Destruction Not Pre- 
sumed. It will not be presumed that a party has 
voluntarily destroyed an instrument which he was 
interested in preserving, where there is no evidence 
on that point except that the instrument cannot be 
In such a ease the only inference is that 


d. Destruction by Party against Whom 
Secondary Evidence Offered. Where the writing 
constituting or containing the best evidence of a 
fact has been voluntarily destroyed by the party 
against whom the fact is sought to be proved, sec- 


EVIDENCE 


struction.®! 


duce it.8? 


likely to collect his debt. Then it 
was attempted to assist such credi- 
tor by taking the said note from its 
appropriate place 


iff. The defendant attempted to de- 
feat plaintiff's recovery by a course 
both unusual and unwarranted, and 
if, as a consequence thereof, his ad- 
versary was compelled to resort to 
secondary evidence to supply the ab- 
sence of such original paper; we feel 
constrained to say, that whatever of 
error there might have been, in al- 
lowing the introduction of such sec- 
ondary proof, the defendant, at least, 
is in no situation to take advantage 
oftit?): 

82. U. S.—lLeathers y. Salvor 
Wrecking, etc., Co, 15 F. Cas. No. 
8,164, 2 Woods 680. 

' D. C.—Jackson v. Clifford, 5 App. 

12. 


Ga.—Thomas v. State, 19 Ga. A. 
104, 91:SE 247; Rogers-McRorie Co. 
v. Robeson Cutlery Co., 13 Ga. A. 
495,°- 79° SE 3740’ Connor 'v. US S.; 
11 Ga. A. 246, 75 SE 110; Fraternal 
Relief Assoc. v. Edwards, 9 Ga. 3 
48, 70 SE 265; Gary v. State, 7 Ga. 
A. 501, 67 SE 207. 

Tll.—Kleet v. Southern  TIilinois 
Coal, etce., Co., 197 Ill. A. 248. 

lowa.—Worez v. Des Moines City 
R. Co., 175 Iowa 1, 156 NW 867, 869 
[cit Cyc]; Simons v. Petersberger, 
171 Iowa 564, 151 NW 392. 

La.—Beauvis v. Wall, 14 La. Ann. 
199. 

Mass.—North Brookfield v. Warren, 
16 Gray 171. 

Mo.—Montgomery v. Dorme, 181 Mo. 
5, 79 SW 9138. 

N. H.—Manchester, Re Conve 
Fisk, 33 N..H. 297. 

N. C.—Washington Horse Exch. v. 
Wilson, 152 N. C. 21, 67 SE 35; State 
v. Credle, 91 N. C. 640. 

Okl.—Patterson y. Choate, 50 Okl. 
V6, 251) oP 620. 

Tex.—Austin v. Rupe. (Civ. A.) 


etc., 


141 SW 547; Bybee v. Embree-Mc- 
Lean Carriage Co., (Civ. A.) 135 SW 
203; Morris v. Moon, (Civ. A.) 120 


SW 1063; Moore v. State, 66 Tex. Cr. 
169, 146 SW 183; Joliff v. State, 53 
Tex. Cr. 61, 109 SW 176. 

Wis.—Ziebell -v. Oshkosh Frater- 
nal Reserve Assoc., 158 Wis. 612, 149 
NW 475. 

Eng.—Bartkolomew v. Stephens, 8 
GSP) 128) 344 HCE 986; Rex ve 
Fursey, 6 C. & P. 81, 25 ECL 332; 
Doe 'vs Colom iG CRS eP.9359) 25 NCL 
474; Bruce v. Nicolopulo, 11 Exch. 
129, 156 Reprint 773; Sayer v. Glos- 
sop, 2. Exch. 409, 154 Reprint 552; 
Jones vy. Tarleton, 9 M. & W. 675, 
152 Reprint 285; Mortimer v. Mc- 
Callan, 6 M. & W. 58, 151 Reprint 
320; Shrewsbury Peerage Case, 7 H. 
T7aG@asy il, WiaReprint, 1. ; 

[a] Accordingly secondary evi- 
dence has been received of the con- 
tents of: (1) Ballots which have, 
in accordance with statutory re- 
quirements, been sealed up for pres- 
ervation until the time fixed for their 
destruction. Montgomery v. Dormer, 
181 Mo. 5, 7% SW--913.-.{2) An origi- 
nal order for goods, which was filed 


in the case then! 
on trial, and handing it to the sher- 
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ondary evidence is admissible;*° and in this respect 
any acts of such party whereby the writing is effee- 
tually placed beyond the power and contro! both of 
the other party and the court are equivalent to de- 


[§ 1323] 2. Inaccessibility of Primary Evidence 
—a. In General. 
evidence of a writing it is not necessary to show 
that the original has been lost or destroyed, but it 
is sufficient to show that it is deposited in a place 
from which it cannot be removed for the purpose of 
being produced in court,®? or that it is not in the 
possession or under the control of the party seek- 
ing to show the facts, and that he is unable to pro- 
But the mere prospect that an original 


In order to introduce secondary 


as a chattel mortgage and was on de- 
posit in the office of the clerk of the 
county where the property was. By- 
bee v. Embree-McLean Carriage Co., 
(Tex: Civ. A.) 1135 SW 1208. «(8)ieA 
paper affixed to a wall. Rex v. Fur- 
Sséy, 6 Cc & PB. 81, 25 “HCL 332° G4) 
Freight rates posted at railroad sta- 


tions. Manchester, etce., R. Co.. v. 
Fisk, 33 N. H. 297. (5) <A posted 
notice. Volin v. St. Louis, ete., Coal 


Co., 203 Ill. A. 126; Kleet v. South- 
ern Illinois Coal, etc., Co., 197 Ill. A. 
243; Bartholomew vy. Stephens, 8 C. 
& P. 728, 34 ECL 986 (notice that 
trespassing animals would be shot). 
(6) An inscription on a tablet af- 
fixed to a church. Doe v. Cole, 6 C. 
& P. 359, 25 ECL 474. 

{b] Documents on file among the 
government archives or records of 
the federal government at Washing- 
ton may be proved by secondary evi- 
dence. Leathers v. Salvor Wrecking, 
ete. §'Co3 15.0. CasicNose87164,92 
Woods 680 (public document on file 
in war department; photographie 
copy admitted); Beauvis v. Wall, 14 
La. Ann. 199 (document on file in 
office of land department); ,Car- 
penter v. Bailey, 56 N. H. 283 (docu- 
ment on file in navy department). | 

[c] Documents filed with the, in- 
terstate commercé commission are, 
within the rule. Gulf, etc., R. Co. v. 
penaeotyt, 17 Tex. Civ. A. 255, 42 SW, 

83. Ala.—London Royal Exeh, 
Assur. v. Almon, 80 S 456; Wise v. 
Spears,:172 Ala. 8, 55 S 114; Lamar 
v. King, 168 Ala. 285, 53 S. 279. 


Ariz.—De Leon vy. Terr., 9 Ariz. 
161, 80 P 348. ; 
Ark.—Crawford v. McDonald, 84 


Ark. 415, 106 SW 206; Chicago, etc., 
R..Co, y. Fitzhugh, 82 Ark. 179, 100 
SW 1149. ; : 
Fla.—Bacon v. Feigel, 80 S 518. 
Ga.—Proctor, ete., Co. v. Blakeley, 
Oil, ete.. Co., 128 Ga. 606, 57 SE 879. 
lll— Pittsburgh, ete, R. Co. -y. 
Gage, 286 Ill. 213, 121 NE 582; Me- 
Craney v. Glos, 222 Ill. 628, 78 NE 
921; Granite City Lime, ete.,-Co. v. 
New York Hanover F. Ins. Co.,, 194 
Ill. A. 68. 
lowa.—Fisher v. Carter, 178 Iowa 
636, 160 NW 15. 


Kan.—White v. White, 76 Kan. 
82 9 Ove aL08 7. 
Ky.—Cincinnati, ete, R. Co. v. 


Jones, 177 Ky. 485, 197 SW 932. 

Mo.—Fuller v. Robinson, 230 Mo. 
22, 130 SW_ 343, AnnCas1912A 938; 
Webster v. Bear, 141 Mo. A. 531, 125 
SW 815; Afflick v. Streeter, 136 Mo. 
As 712, 119) Sw 28. 

Nebr.—Sheridan Coal Co. v. C. W. 
Hull Co., 87 Nebr. 117, 127 NW 218, 
138 AmSR 405. i 

Okl.—Adams v. King, 170 P 912, 
173 P 206; Dyal y. Norton,’ 47 ,OKI. 
794, 150 P 708. 


Tex.—Cruz v. Texas Glass, etc., 
Co., (Civ. A.) 199 SW 819. 
Wash.—Seattle v.. Hewetson, 95 


Wash. 612, 164 P 234. ; 

[a] Where two accounts have hbe- 
come confused by bookkeeping of the 
party adverse to the one seeking to 
introduce the evidence, ,to such ex- 
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writing will be required as evidence in another ac- 
tion,S+ or the fact that it is inconvenient for the 
party to produce it,®> is not a sufficient ground for 
the introduction of secondary evidence; and, a for- 
tiori, a party whose negligence is responsible for 
the unavailability of the best evidence, will not be 
permitted to introduce secondary evidence.*® 

- [§ 1324] b. Primary Evidence in Custody of 
Where an original instrument is in the 
possession of another court of the same state, sec- 
ondary evidence of its contents is admissible if it 
appears that the instrument cannot be procured.*” 
But the mere fact that an instrument is on file in 
another court in the same state or jurisdiction does 
not dispense with the necessity of reasonable efforts 
to obtain it; and if it does not appear that the in- 
strument cannot with reasonable diligence be pro- 
duced, secondary evidence is not admissible.88 A 
fortiori, secondary evidence cannot be introduced 
where the original instrument is on file in the court 


Court. 


tent. as to make them useless in de- 
termining with accuracy the amount 
of. merchandise properly chargeable 
to each account, secondary evidence 
is admissible. Avery v. Llano Cot- 
ton Seed Oil Mill Assoc., (Tex. Civ. 
A.) 196 SW 351. 

_{b] Possession or control not 
presumed.—Where plaintiffs in eject- 
ment were not the grantees under a 
deed, it being an ancient document, 
nearly fifty years old, there was no 
presumption that they were in poses- 
sion or control thereof, and hence 
they were entitled to introduce the 
transcript of the record to prove it. 
Wise v. Spears, 172 Ala. 8, 55 S 114. 
‘ g4. The Alice, 12 Fed. 923. 

235. The Alice, 12 Fed. 923; Iowa 
Business Men’s Bldg., etc., Assoc. v. 
Fitch, 142 Iowa 329, 120'NW 694. 

[a] Reason for rule—‘It is much 
petter that private interests and in- 
dividual cases suffer delay, rather 
than that the rules of practice and 
évidence established by the accumu- 
Jated wisdom of generations in suc- 
cessive decisions should be broken as 
easily down or ignored; and if the 
Hbellants: have thé originals, the pro- 
duction of them can be but a ques- 
tion of time, notwithstanding other 
interests. The general rule which 
requires the best evidence, namely, 
the introduction of the original doc- 
uments embodying contracts, has, it 
is ‘true, certain exceptions; but in 
every case such exception is based 
upon the inability of the party to 
procure the original; and this has 
been-so repeatedly affirmed, and so 
eonclusively established, that it can 
jut be recognized as binding. ... 
I have referred to no case, nor have 
TI been able to find one, where the 
inconvenience of parties oi prospect 
of an original being’ required in an- 
other suit has been considered suf- 
ficient reason for the acceptance of 
a copy, in evidence.’ The Alice, 12 
Fed. 923, 924. 

86. Kaye v: Taylor, *(N.. D.)” 148 
NW 629; Missouri, etc, R. Co. v. 
West,--50 Okl. 521,°151- PRP) 212; Jones 
v. Teller, 65 Or. 328, 133 P 354. 

. Sufficiency of evidence as to search 
for missing document or record see 
infra §§ 1352-1357. . 

87. Foster v. U. S., 178 Fed. 165, 
101 CCA 485; Ingle v. Jones, 43 Iowa 
286. 

gs. Ga.—Earnest v. Napier, 15 Ga. 
306. : 

‘Ky.—Davidson v. Davidson, 10 B. 


Mon. 115. 
“N. Y:—Jackson v. Shearman, 6 
Johns. 19. 


Tex.—Crafts v. Daugherty, 69 Tex. 
477, 6 SW 850; Bauman v. Chambers, 
(Civ. A.) 28 SW 917. © 

Eng.—Rush v. Peacock, 2 M. & 
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dence.®9 
[§ 1325] cc. 


use in evidence 
sion of a third 


admissible.°! 
tiff produced a 


the contract, his 


other witnesses, 
tract, as to their 


Rob. 162; Williams v. Munnings, R. 
& M. 18, 21 ECL 695. 
89. Dare v. McNutt, 1 Ind. 148. 
g0. See Witnesses [40 Cyc 2166- 
2170). 
91. Ala.—Powell v. Knox, 16 Ala. 
364; Smith v. Armistead, 7 Ala. 698. 
Ark.—Wells v. W. B. Baker Lum- 
ber :@o35115, Ark; 142.) 171. SW 132% 
Farmers’, etc., Bank v. Layson Lum- 
ber Co., 87 Ark. 607, 113 SW 793. 
Ill—McDonald v. Erbes, 231 Ill. 
295, 88 NE 162; Scott v. Bassett, 186 
It}. 98, 57 NE 835. 
beady er 8 v. McNeely, 5 Blackf. 
Qe enaaewhing v. Rice, 40 Iowa 
La.—Edwin v. Porter, 6 Mart. N. S. 
166; Heck v. Dreux, 9 La. A. -(Or- 
leans) 339. 
. Me.—Dyer v. Fredericks, 63 Me. 
173; Bird v. Bird, 40 Me. 392. 
Minn.—Schall v. Northland Motor 


Se Co., 123 Minn. 214, 143 NW 

357. ‘ 
Mis3.—Wooldridge v. Wilkins, 4 

Miss. 360. 

eee H.—Woods v. Gassett, 11 N. H. 


N. Y.—Butler v. Mail, etc., Pub. 
Co. 1lTl_N.) Y¥..208;. 63 NE. 951 frev 
54 App. Div. 382, 66 NYS 788]; Chaf- 
fee’ v.' Cox, (1 ~Hilt, .78),cAuten? ‘v. 
Jacobus, 21 Mise. 632, 47 NYS 1119 
[aff 20 Misc. 669, 46 NYS 68]; Berg 
v. Carroll, 16 NYS 175; Vogell v. 
Rhind, 11 NYSt 564. 

Okl.—Pringey v. Guss,'16 Okl. 82, 
86 P 292,-8 AnnCas: 412, 

Pa.-—De Baril v. Pardo, 6 Pa. Cas. 
148, 8 A 876. 

Tex:—Hall v. York, 16 Tex. 18; 
Ragley-McWilliams Lumber Co. vy. 
Hare, 61 Tex. Civ. A. 509, 130 SW 864; 
Cobb v. Bryan, (Civ. A.) 97 SW 513; 
Greer v. Richardson Drug Co., 1 Tex. 
Civ. A. 634, 20 SW 1127. 

Wis.—Ziebell v. Oshkosh Fraternal 
phi eee Assoc., 158 Wis, 612, 149 NW 

oO. 

Eng.—Whitford v. Tutin, 10 Bing. 
395, 25 ECL 189, 181 Reprint 957, 6 
C. & P. 228, 25 HCL 407; Parry v. 
May, 1 M. & Rob. 279. 

{a] Papers in possession of trus- 
tee in bankruptcy,—‘“Oral testimony 
was offered of the contents of a 
writing because the original was in 
the possession of a trustee in bank- 
ruptcy appointed by the United 
States court in Duluth. No reason 
is shown why the original could not 
be produced. A trustee in. bank- 
ruptcy is not exempt from subpcena 
as defendant claims. He is subject 
to subpoena the same as other citi- 
zens. The President of the United 
States may be required by subpcena 
duces tecum to produce documents 


Person—(1) In General. 
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in which its contents are sought to be shown, and 
permission of the court can readily be obtained to 
remove the instrument and introduce it in evi- 


Primary Evidence Held by Third 
Where a party desires to 
a writing which is in the posses- 
person, he should procure its pro- 


duction under a subpena duces tecum,’® and in 
order to be entitled to introduce secondary evidence 
of its contents, he must show that it is beyond his 
power to produce the instrument in this or in some 
other way, on which showing the evidence becomes 
Where a witness hostile to plain- 


paper claimed to be the contract 


sued on, but plaintiff denied that such paper was 


failure to call such witness as his 


own was no ground for excluding the testimony of — 


who claimed to have seen the con- 
recollection of it.?” 


F. Cas. No. 14,692d. There is no rea- 
son why a trustee in bankruptcy 
should be immune. The oral testi- 
mony was properly rejected.” Schall 
v. Northland Motor Car Co., 123 
Minn. 214, 216, 148 SW 357. 

[b] Evidence contained in family 
Bible-—Where the evidence showed 
that a Bible was the family Bible 
of a person and contained a family 
record, and that a party had tried 
to procure the Bible as evidence, and 
was unable to do so, secondary evi- 
dence of the contents of the family 
record was admissible. Ragley-Mc- 
Williams Lumber Co. v. Hare, 61 
Tex. Civ. A. 509, 130 SW 864, 

[c] Whereabouts of custodian un- 
Enown.—Secondary evidence is ad- 
missible to establish the contents of 
a written instrument where it is 
shown that the person in whose pos- 
session it was last seen has ab- 
sconded and that his whereabouts 
are unknown. Heck y. Dreux, 9 La. 
A. (Orleans) 339. 

[d] Interest of custodian to con- 
ceal—Where the instrument is in 
the possession of a third person 
whose interest it is to conceal it, 
this amounts to a proof of loss by 
an “overpowering force’ under Civ. 
Code p 312 art 247, and authorizes 
the introduction of secondary evi- 
dence without the necessity of serv- 
ing upon such third person a sub- 
poena duces tecum. Stockdale y. Es- 
caut, 4 Mart. (La.) 564. 

[e] Where defendant subponaed 
the person whom it thought had pos- 
session of the original document, but 
the witness, when he appeared, had 
only a copy having previously deliv- 
ered the original to another who 
could not be served, the admission of 
a copy is warranted. Ziebell vy. Osh- 
kosh Fraternal Reserve Assoc., 158 
Wis. 612, 149 NW 475. 

[f] Efforts to secure original suf- 
ficient to warrant introduction of 
secondary evidence.—See Simons vy. 
Petersberger, 171 Iowa 56, 151 NW 
392 [quot infra § 1329]. 

[g] Facts appearing on the trial. 
—If secondary evidence is introduced 
by plaintiff upon a prima facie show- 


and it then appears by defendant’s 
testimony that the original is in the 
possession of a third person, plaintiff 
should move the court for leave to 
summon the third person to produce 
the writing, and if this course is not 
pursued plaintiff cannot object to de- 
fendant’s use of secondary evidence 
to rebut the same kind of evidence 
adduced by himself. Dyer vy. Fred- 
ericks, 63 Me. 173. 

92. Stark v. Burke, 131 Iowa 684, 


in his possession. U. &. v. Burr, 25 


(109 NW 206. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


ing of loss of the original document,: 


‘§§. 1326-1328 | 
“7 § 1326] 


General. 


nals.°4 
[§ 1827] (b) Establishing 
‘Chain of Title. 


mission of copies, records, 


tablishing chains of title. 


on See supra § 1325. 
S.—Trent vy. U. S., 


U. 
cas 143 CCA: 170. 


Ala. 335, 65 S 356; Graham v. Tock- 
hart, 8 Ala. 9. 

Ark. —Onicagve, ete, (R. Com vy. 
Fitzhugh, 82 Ark. 179, 100 SW 1149. 
Conn.—Lynde v. Judd, 3 Day 499. 
Iowa.—Simons v. Petersberger, 171 
Iowa 564, 151 NW 392, 393 [cit Cyc]. 

Ky.—Cincinnati, ete, R. Co v. 
Jones, 179 Ky. 485, 197 "SW 932. 

La.—Hotard vy. Texas, etc. RCo, 
36 La. Ann. 450; Kreeutler ines 
Bank, 12 Rob, 456. 

Mass.—Newell Vv. 128 
Mass. 31. 

N. M.—Tagliaferri v. Grande, 16 N. 
M. 486, 120 P 730. 

Okl.-—Dyal vy. Norton, 47 Okl. 794, 
150 P 703. 

Tenn.—Denton yv. Hill, 4 Hayw. 73. 

Tex.—Bink y. State, 48 Tex. Cr. 598, 
89 SW 1075. 

[a] ‘his rule has been applied to 
admit secondary evidence of: (1) 
Written rules of a railroad company. 
Cincinnati, ete., R. Co., v. Jones, 179 
Ky. 485, 197 SW 932. (2) The con- 
tents of a power of attorney. Kreut- 
ler v. U. S. Bank, 12 Rob. (La.) 456. 

{b] Articles of partnership. 
Where each partner testified that the 
articles of partnership were not in 
his possession or control, but were 
or ought to be in the possession of 
the cther partner, who was called 
upon te produce them, it was heid 
that these facts, in the absence of 
any testimony sufficient to show a 
fraudulent suppression of the instru- 
ment by either partner, authorized 
the admission of parol evidence to 
show the contents of the instrument. 
Jones v. Morehead, 3B. Mon. (Ky.) 377. 

fc} Writing the private property 
of adversary.—Where one of the 

parties to an action seeks to intro- 

duce testimony of a fact evidenced 
by a writing which is the private 
property of his adversary, he cannot 
be required to produce this writing, 
since he is not entitled to its cus- 
tody and cannot be presumed to 
have it in his possession or power. 
Griffin v. Doe, 12 Ala. 783 (action 
by creditor against a partnership, the 
document in controversy being the ar- 
ticles of copartnership). 


228 Fed. 


Borden, 


95. See supra § 1326. 

96. U. S—Cook v. Hunter, 6 F. 
Cas. No. 3,161, 1 Brunn. Coll. Cas. 
125, 2 Overt. (Tenn.) 113. 

Ala.—Wise v. Spears, 172 Ata 3s 
55 S 114; Jones v. Hagler, 95 Ala. 
529, 10 S 345. 

etc., Bank v. Lay- 
son Lumber Co., 87 Ark. 607, 113 SW 


RIG 
Conn.—Kelsey v. Hammer, 18 Conn, 


(2) Party” ‘without 
“Right to Possession of Primary Evidence—(a) In 
‘Fhe view expressed in the preceding sec- 
tion ** is opposed to some extent by a line of. au- 
“thorities holding that where’a party desiring to 
“prove facts evidenced by written instruments shows 
‘that the documents are not in his possession or con- 
‘trol, and it appears from the circumstances of the 
ease and the nature of the documents themselves 
that he is not entitled to their custody, he may intro- 
‘duce secondary evidence of their contents without 
‘further proof of his inability to procure the origi- 


Conveyances 
The rule just stated,®®> which is fre- 
quently embodied in statutes providing for the ad- 
or transcripts of rec- 
ords,,is applied in many ‘jurisdictions in proving 
conyeyances and mortgages of land, especially in es- 
In eases ‘of this character 
it is held that where a person desiring to prove a 
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Possession or 


“the person who 


[§ 1328] 


in 


811; Halsey v. Fanning, 2 Root 101; 
Sherwood v. Hubbel, 1 Root 498. 
Tll— Nixon v. Cableigh, 52 lll. 387; 
Fisk. vy. Kissane, 42 Ill. 87; Pretty- 
man y. Walston, 34 Ill. 175. 
lowa.—Rea vy. Jaffray, 82 Iowa 231, 
48 NW 78; Krevger v. Walker, 80 
Iowa 733, 45 NW 871; Bixby v. Cars- 
kaddon, 55 Iowa 533, 8 NW 354. 
Kan.—McLean v. Webster, 45 Kan. 
644, 26 P 10; Stratton v. Hawks, 43 
Kan, 538, 23 P 591; Marshall v. Shib- 


ley, 11 Kan, 114. 
Mass.—Chamberlin v. Huguenot 

Mfg. Co., 118 Mass. 532; Samuels v. 

Borrowscale, 104 Mass. 207; Blan- 


chard vy. Young, 11 Cush. 341; Ward v. 


Fuller, 15: Pick; 185; Scanlan  v. 
Wright, 13 Pick. 523, 25 AmD 344; 
Burghardt v. Turner, 12 Pick. 534; 
Haton vy. Campbell, 7 Pick. 10. 

Sn canine ee v. Newhouse, 14 Mo. 

Mont.—Montana Min. St. 
Louis Min., etc., Co., 394, 
51 P 824. 

Nebr.—Buck vy. Gage, 27 Nebr. 306, 
43 NW 110; Delaney vy. Errickson, 10 
Nebr, 492, 6 NW 600, 35 AmR 487. 

Nev.—O’Meara v. North American 
Min. ey 2 Nev. 112. 

N. H.—Wells y Jackson Iron Mfg. 
Co., 48 N. H. 491; Harvey v. Mitchell, 
OdUN, Bhs Ds Johnson vy. Brown, 31 
N. H. 405; Atkinson v. Bemis, 11 N. 
H. 44, 
fe a; Papert ae v. McAllister, 7 N. J. 

N. *M.—Tagiaferri v. Grande, 16 N. 
M. 486, 120 P 730. 

N. Y.— Jackson v. Waltermire, 5 
Cow. 299, 

IN|. Ce 4 5 

Pa.—Morris vy. Vanderen, 1 Dall. 
64, 1 L. ed. 38. 

S. D.—Reeder v. Wilber, 18 S. D. 
426, 100 NW 1099. 

Tenn.—Lannum vy. Brooks, 4 Hayw. 
121. 

“The trial court committed no er- 
ror in admitting the testimony of 
Eubanks to show that he conveyed 
the lots to Robert Parker on the 25th 
day of September, 1903, it having 
been virtually shown that the deed 
he executed for the purposesof this 
suit was lost, it not being recorded 
and appellee having failed to find 
Parker after making a reasonable ef- 
fort to do so. The deed could not 
be procured, and secondary evidence 
was admissible to prove its con- 
tents. Like a deed lost or destroyed, 
it is the only evidence which can 
prove its contents. In such cases it 
is the best evidence that can be pro- 
cured, and for that reason is com- 
petent.” Farmers’, etc., Bank v. Lay- 
son Lumber Co., 87 Ark. 607, 610, 
113 SW 793. 

[a] A purchaser of land at a sher- 
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deed or mortgage is not the grantee or mortgagee ‘ér 


is éntitled “to the custody ‘of the 


instrument, and it is shown that the instrument is 
not in his possession or control, he may introdu¢e 
~secondary evidence without further proof of his 
inability to produce the original instrument.®® 
(3) Possession of Primary Evidence 
Obtained by Fraud. A party who is deprived of 
the possession of written instruments belonging ‘to 
‘him, by the fraudulent representations or devices 
of another person who unjustly detains or secretly 
disposes of such instruments so that they cannot be 
found or recovered, may give secondary  evidenée 
of their contents as in the ease of lost documents.*? 
This rule is especially applicable where: the’ party 
offering an instrument in evidence at the trial is 
deprived of its possession and control by the fraudu- 
lent devices of his adversary’s attorney.®°* 
defendant does not entitle himself to the use of 
secondary evidence by merely charging that 'a com- 
bination and conspiracy exists between plaintiff 


But a 


iff’s sale is not bound to produce the 
original deeds under which the per- 
son whose land was sold claimed title, 
but he is at liberty to read copies 
in evidence since he is not entitled 
to the custody of the originals, Dem 
v. Cox, 27 N. Cy 521; Nicholson " y. 
Hilliard, CINE Cle 2710) Tillery v. Sim- 
mons, 1 Overt. (Tenn.) 209. 

{b] In an action for dower. the 
widow, not having a right to the 
custody of her husband’s deeds may, 
after proof of her marriage’ and of 
her husband’s possession and death, 
use an Office copy of his.deed without 
proof of the loss of the original. 
Stevens v: Reed, 3% Ne BR. 493 Jackson 
v. Waltermire, 5 Cow. (N. vy 290. 

[e] Presumption or inference .as 
to possession.— Where a party holds 
or claims land under a déed with ge 
eral warranty, there is a presu mptign 
or inference that the orieinar srant 
and other title papers are not in.his 
possession, but are in the possession 
of his warrantor; therefore it is held 
that the warrantee may introduce 
secondary evidence of the prior title 
papers without accounting for their 
absence. Cook vy. Hunter, 6. F. Cas. 
No. 3,161, 1 Brunn. Coll. Cas. NAG Re 
Overt. (Tenn.) 113; King’ v: Hall, ,.1 
Overt. (Tenn.) 209. sig! 

{[d] Land ypatents.—Under Code 
(1896) § 1812, providing that lana 
patents must be received in evidence 
without further proof, and § 1813, 
providing that a transcript of any 
document pertaining to any land. of- 
fice in the state, certified by the reg- 
ister, must be received as prima’ fa- 
cie evidence of the facts contained 
therein, the original patent or a cér- 
tified copy thereof is the best evi- 
dence of a grant from the govern- 
ment, in ejectment, and proof that 
none of the conveyances relating to 
title to land in controversy are in pos- 
Session of a party does not establish 
a predicate for the introduction of 4 
certified copy of an entry in the tract 
book in the office of the probate 
judge of a county. Butt v. Mastin, 
143 Ala. 321, 39-S 217. 

[e] Even though the grantee is 
within the jurisdiction of the 
court and could be summoned to pro- 
duce the deed, the rule stated in the 
text has been held applicable. Scan- 
lan v. Wright, 13 Pick. (Mass.) 528, 
25 AmD 344. Contra Smith v. Armis- 
tead, 7 Ala. 698. 

97. The Julia, 14 F, Cas. No. 7,575, 
Lt. (Gall? 5944" fatl’8'-Cranch 181) 23 
L. ed. 528]; Grimes v. Kimball, 3 
Allen (Mass.) 518; Hedge v. McQuaid, 
11 Cush, (Mass.) 352; Almy v. Reed, 
10 Cush. (Mass.) 421; Prieto v. Hunt, 
(Tex. Civ. A.) 167 SW 4 [cit Cyc]. 

$8. Selman v, Cobb, 4 Iowa 534 
[quot supra § 1322]. 
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and a third person, and that the latter has control 
of the primary evidence upon which defendant re- 
lies to sustain his defense; and by simply making 
such a charge in general terms with the prayer that 
the third person be made a party plaintiff, he can- 
not deprive plaintiff of the right to insist that sec- 
ondary evidence shall not be received to defeat his 
action until it is made to appear that the primary 


evidence cannot be produced.®? 


[§ 1329] d. Primary Evidence out of Jurisdic- 
In a large number of cases 
where primary evidence of the fact to be proved was 
out of the jurisdiction of the court in which the 


tion—(1) In General. 


evidence was desired to be used, 
instruments, documents, or other 


99. Bailey v. Trammell, 27 Tex. 
17 


1. U.-S.—Burton v. Driggs, 20 
Wall. 125, 22 L, ed. 299. 

Ala.—Webb v. Gray, 181 Ala. 408, 
62 S 194; Hoyle v. Mann, 144 Ala. 
516, 41 S 835; Danforth v. Tennessee, 
ete; R: Co, 99" Alai* 331, .135°S 51; 
Alabama Midland R. Co. v. Coskry, 
92 Ala. 254, 9 S 202; Manning v. 
Maroney, Si Ala, 563, 6.°S 343; 13 
AmSR 67; Memphis, etc., R. Co. v. 
Hembree, 84 Ala. 182, 4 S 392; El- 
liott vy. Dyche, 80 Ala. 376; Young v. 
East Alabama R. Co., 80 Ala. 100; 
Pensacola R. Co. v. Schaffer, 76 Ala. 
233; Martin v. Brown, 75 Ala. 442; 
Gordon y. Tweedy, 74 Ala. 232, 49 
AmR 813; Ware v. Morgan, 67 Ala. 
461; Elliott v. Stocks, 67 Ala. 290; 
Whilden v. Merchants’, etc, Nat. 
Bank, 64 Ala. 1, 38 AmR 1; Snow v. 
Carr, 61 Ala. 363, 32 AmR 38; Shorter 
v. Sheppard, 33 Ala. 648; Smith v. 
Armistead, 7 Ala. 698; Mordecai v. 
Beal, 8 Port. 529; Scott v. Rivers, 1 
Stew. & P. 19. 

Ark.—Temple vy. State, 126 Ark. 

290, 189 SW 855. 
_ Cal.—Zellerbach vy. Allenberg, 99 
Cal. 57, 33 P 786; Gordon v. Searing, 
8 Cal. 49; Mackroth v. Sladky, 27 
Cal. A. 112, 148 P 978. 

Colo.—Owers vy. Olathe Silver Min. 
Cas G6 Colo, A.A, 39.2 980. 

. Conn: .—Elwell v: Mersick, 50 Conn, 

72. 

D. C.—Jackson v. Clifford, 5 App. 
$12. 

Ga.—Pullin v. McGee, 143 Ga. 184, 
84 SE 448; Stewart v. Randall, 138 
Ga. 796, 76 SE 352; Shirley v. Hicks, 
105 Ga. 504, 31 SH 105; Miller v. 
McKinnon, 103 Ga. 553, 29 SE 467; 
Bowden v. Anchor, 95 Ga. 243, 22 SE 
254; Tharpe v. Pearce, 89 Ga; 194, 
15 SE 46; Calhoun y. Calhoun, 81 Ga. 
91; Petersburg Sav. etc., Co. v. Man- 
pattan, EF. Ins, Co.,.-66 ..Ga.) 446; 
Schaefer v. Georgia R. Co.,.66 Ga. 
89; Brown v. Oattis, 55 Ga. 416; 
White v. Clements, 39 Ga. 232; Lun- 
day v. Thomas, 26 Ga. 537 

Tll—McDonald vy. Erbes, 
295, 838 NE 162. 

Ind.—Thom vy. Wilson, 27 Ind, 370; 
Hitt v. Carr, (A.) 109 NE 456; Ger- 
man-American Bldg. Assoc, v. Droge, 
(A.) 41 NB 397. 

Iowa.—Worez v. Des Moines City 
R. Co., 175 Iowa 1, 156 NW 867. 

Ky.—Waller v. Cralle, 8 B. Mon. 
11; Sutton v. Floyd, 7 B. Mon. 3; 
Boone v. Dykes, 3 T. B. Mon. 529. 

Mass.—Los Angeles State Bank, 
etc., Co. v. Evans, 198 Mass. 11, 84 
NE 329; Haton vy. Campbell, 7 Pick. 
10. 


Mo.—State v. Myer, 259 Mo. 306, 
168 SW 717; Fullei v. Robinson, 230 
Mo. 22, 130 SW 343, AnnCasi1912A 
938; Brown vy. Wood, 19 Mo. 475; St. 
Louis Perpetual Ins. Co. v. Cohen, 9 
Mo. 421; Bird v. Fox, (A.) 193 SW 
941; Johnson v. Ambursen Hydraulic 
Constr. Co., 188 Mo. A. 105, 173 SW 
1081; Wright v. Chicago, etc., R. Co., 
118 Mo. A: 392, 94 SW 555; Price v. 
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as where books, 
writings consti- 


Clevenger, 99 Mo. A. 536, 74 SW 894; 
T. W. Harvey Lumber Co. vy. Herri- 
man, etc., Lumber Co., 39 Mo. A. 214. 

N. H.—Twitchell Constr. Com Ww: 
Johnsons 78 IN HW. HT), 102 A A758); 
Roberts v. Claremont Power Coy 78 
N. H. 491,. 102 A537; State v. Wren, 
77 N. H. 361, 92 A 170; Carpenter v. 
Bailey, 56 N. H. 288; Beattie v. Hil- 
liard, b> Ni. -HL. 428: Burnham) ¥. 
Wood, 8 NaH. 334: 

N. J.—Hirsch v. C. W. Leather- 
pee Lumber Co., 69 N. J. L. 509, 55 A 

N. Y.—Bronson y. Tuthill, 1 AbbDec 
206, 3 Keyes 32; Cullinan v. Furth- 
mann, 70 App. Div. 110, 75 NYS 90; 
Grogan v. U. S. Industrial Ins. Co., 
91 Hun 521, 36 NYS 687; Maxwell 
v. Hofheimer, 81 Hun 551, 30 NYS 
1090; Tucker v. Woolsey, 6 Lans, 482, 
64 Barb. 142; Black vy. Camden, etce., 
R., etc., Co., 45 Barb. 40; Holthausen 
v. Pondir, 55 N. Y. Super. 73 [aff 120 
N. Y. 622 mem, 23 NE 1152 mem]; Bai- 
ley v. Johnson, 9 Cow. 115; Mauri v. 
Heffernan, 13 Johns, 58; Matter of 
New York Express Co., 2 NYMonthL 
Bul 62; Leinkauf vy. Calman, 23 NY 
Meee 520 [aff 110 N. Y. 50, 17 NE 
3 ‘ 


N. C.—Horse Exch. y. Wilson, 152 
Ne C..21,.67 SEr 3b, 

Oh.—Fosdick vy. Van Horn, 40 Oh, 
St. 459. 

Or.—Peters v, Queen City Ins. Co., 
63 Or. 382, 126 P 1005 (writing col- 
lateral to the issues), 

Pa.—-Otto v. Trump, 115 Pa. 425, 
8 A 786; Rhodes vy. Seibert, 2 Pa. 18; 
Ralph vy. Brown, 3 Watts & S. 395. 

S. D—Hagaman y. Gillis, 9 S. D. 
61, 68 NW 192. 

Tex.—Missouri, ete., R. Co. v. Dil- 
worth, 95 Tex. 327, 67 SW 88; Smith 
v. Traders’ Nat; Bank, 82 Tex. 368, 
17 SW 779; McBride v. Willis, 82 Tex. 
141, 18 SW 205; Veck vy. Holt, 71 Tex. 
715, 9 SW 7438; Harvey v. Edens, 69 
Tex. 420, 6 SW 306; Marse vy. Flock- 
inger, (Civ. A.) 189 SW 1017; Spauld- 
ing v. Smith, (Civ. A.) 169 SW 627; 
Texas, etc, R. Co. v. Berlin, (Civ. 
A.) 165 SW 62; Missouri, etc., R. Co. 
v. Gober, (Civ. A.) 125 SW 383; Mod- 
ern Dairy, etc., Co. v. Blanke, etc., 
Supply Co., (Civ. A.) 116 SW 153; 
St.Louis, ete, Ra Co: ve May,aeos 
Tex. Civ. A. 257, 115 SW 900; King 
v. Cisco Compress Co., 35 Tex. Civ. 
A. 6538; 81 SW 114; Arensman. v. 
State, 79 Tex. Cr. 546, 187 SW 741. 

Utah.—Johnson v. Union Pac, R. 
Co.; 35 Utah 285, 301, 100 P. 390: [eit 
Cyc]; Dwyer v. Salt Lake City Cop- 
per Mfg. Co., 14 Utah 339, 47 P 311. 

Wash.—Bank of Commerce y. New- 
berry, 71 Wash. 422, 128 P 1064. 

W. Va.—Birch River Boom, etc., 
Co. v. Glendon Boom, etce., Co., 71 
W. Va. 507, 76 SE 972; Vinal v. ’Gil- 
man, 21 W. Va. 301, 45 AmR 562. 

Wis.—dZiebell v. Oshkosh Fraternal 
Reserve Assoc., 158 Wis. 612, 149 NW 
475. 

‘It is well settled that if books or 
papers necessary as evidence in a 
court in one State be in the posses- 
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tuting or containing the primary evidence were in 
possession of a stranger who was beyond the juris- 
diction of the court and the reach of its process, 
courts have held secondary evidence admissible, ap- 
parently without further proof of inability to pro- 
cure the original writings.’ 
ever, assert the view that the fact that the writ- 
ing is in the possession of a person beyond the 
jurisdiction of the court is not in itself sufficient 
ground for the introduction of secondary evidence; 
but that it must be shown that fruitless efforts have 
been made to obtain the writing, or the court must 
be satisfied that with the exercise of due diligence 
the writing cannot be produced.” Of course, second- 
ary evidence becomes admissible when the court is 


Other authorities, how- 


sion of a person living an another 
State, secondary evidence, without 
further showing, may be given to 
prove the contents of such papers, 
and notice to produce them is unnec- 
essary.” Burton v. Driggs, 20 Wall. 
QU, SS.) 112556834, 22 Leda 299. 

{a] Photographs of a hotel reg- 
ister have been admitted under this 
rule. Fuller y. Robinson, 230 Mo. 
22, 130 SW 348, AnnCas1912A 938. 

{[b] Examination inconvenient.— 
Where books are out of the state and 
if produced could not be conveniently 
examined in court, the results of ex- 
aminations by competent witnesses 
may be shown. Provident Sav. L. 
Assur. Soc. v. King, 117 Ill. A. 556 
(aff 216 Ill. 416, 75 NE 166]. 

[c] Presumption as to letters.— 
The fact that a letter was written to 
a person residing in another state or 
country raises a presumption that it 
is beyond the jurisdiction of the 
court, and its contents may be 
proved by secondary evidence without 
proving its actual loss or destruc- 
tion. Manning y. Maroney, 87 Ala. 
563, 6 S 343, 13 AmSR 671; Zellerbach 
v. Allenberg, 99 Cal. 57, 33 P 786. 

[d] Parol evidence of the contents 
of a deed to land in the state is not 
admissible under the theory that the 
original deed is in the hands of non- 
resident grantees who are not parties 
to the suit, and therefore beyond the 
power of the court, without making 
preliminary proof that the deed was 
not duly recorded. McConnell v. 
Slappey, 134 Ga. 95, 67 SE 440. 

[e] Nonresidence of the grantor, 
in a suit to which the grantee is a 
party, does not of itself authorize 
the introduction of secondary evi- 
dence to prove title in the grantee 
under the deed; the presumption be- 
ing that the deed is in the possession 
of the. grantee, he must be notified 
to produce it, or its loss or nonex- 
istence must be established, before 
resort can be had to inferior evi- 
dence. Hussey v. Roquemore, 27 


e138: 281, 
U. S.—Turner v. Yates, 16 How. 
142 aa L. ed. 824: 

Conn.—Townsend v. Atwater, 5 
Day 298. 

Ill.—McDonald v. Erbes, 231 Ill. 
295, 83 NE 162; Bishop v. American 
Preservers’ Co., 157 Ill. 284,:41 NK 
765, 48 AmSR 317; Dickinson v. 
Breeden, 25 Ill. 186. 

Ind.—McFadden vy. Ross, 14 Ind. 
A. 312, 41 NE 607. 

Iowa.—Fisher v, Carter, 178 Iowa 
636, 160 NW 15; Waite v. High, 96 
Iowa 742, 65 NW 397. 

Kan.—Deitz v. Regnier, 27 Kan. 
94; Shaw v. Mason, 10 Kan. 184. 

Ky.—Interstate Inv. Co. v. Bailey, 
93 SW 578, 29 KyL 468. 

Seva ews v. Beatty, 8 Mart. N. S. 

Me.—Knowlton v. Knowlton, 84 Me. 
283, 24 A 847. 

Mich.—Kelly v. Clements, 175 Mich. 
98, 140 NW 1006; Phillips Vie ae 
Ben. Soc., 125 Mich. 142, 79 NW 1; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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satisfied that the party desiring to prove the fact 
has made sufficiently diligent efforts to procure the 
primary evidence, but without success, or when it 


Phillips v. U. S. Benefit Soc., 120 
Mich. 142, 79 NW 1; Peo. v. Seaman, 
eee Mich. 348, 65 NW 203, 61 AmSR 

Minn.—Wood y. Cullen, 
394, 

Miss.—Federal Chemical Co. v. Jen- 
nings, 112 Miss. 513, 73 S 567, LRA 
1917D 529. 

Mo.—State vy. Lentz, 184 Mo. 2238; 
83 SW 970; Liles vy. Liles, 183 Mo. 
326, 81 SW 1101; Farrell v. Brennan, 
32 Mo. 328, 82 AmD 137; Nelson Mfg. 
73 v. Shreve, 104 Mo, A. 474, 79 SW 

N. J.—Roll v. Everett, 73 N. J. Eq. 
GOs 715 PAs2 2637917 Annas 9119.6; 

N. M.—Kirchner vy. Laughlin, 6 N. 
M, 300, 28 P 505. 

N. C.—Greene v. A. F. Mesick Gro- 
eery, Co. 159 N.C, 1195 74 SE) 813; 
Justice v. Luther, 94 N. C. 7933 Casey 
v. Williams, 51 N. C. 578; McCracken 
v. McCrary, 50 N. C. 399; Threadgill 
Ww. White,33 Ni: C.- 5915 Robards *v. 
McLean, 30 N. C. 522; Davidson v. 
Norment, 27 N. C. 555; Deaver v. 
Rice, 24 N. C. 280. 

Okl.—Pringey v. Guss, 16 Okl. 82, 
86 P 292, 8 AnnCas 412. 

' Or.—Wiseman v. Northern Pac. R. 
WOOP On 425 26 P27 2) e2op PASE: 


13 Minn. 


135. : 

Pa.—De Baril v. Pardo, 6 Pa. Cas. 
148, 8 A 876. 

Ss. C.—Bunch Ve FUrst,130 5. CleHig. 


273, 5 AmD' 551. 

Tex. =ot-s WOUlswmetes, jon Com ay. 
May, 53 Tex. Civ. A. 257, 115 SW 900; 
Read vy. Chambers, (Civ. A.) 45 Sw 
742. 

Wis.—Bruger vy. Princeton, etc., 
WEEE Coins Con 129 Wiss428 Leal '09 
NW 95. 

Eng.—Boyle v. Wiseman, 10 Exch. 
647, 156 Reprint 598; Quilter v. Jorss, 
14 Cc. B. N. S. 747, 108 ECL 747, 143 
Reprint 638. 

Can.—Porter v. Hale, 23 Can. S. C. 
265. 

“Tf the paper was in the hands of 
the consignees in London secondary 
evidence was not admissible. 
They must be treated either as par- 
ties or third persons. If as parties, 
they were entitled to notice to pro- 
duce the paper; if as third persons, 
their deposition should have been 
‘taken, or some proper attempt made 
‘to obtain it.” Turner v. Yates, 16 
How. (U. S.) 14, 26, 14 L. ed. 824. 

[a] An unwritten rule of a busi- 
‘ness corporation in another state for- 
bidding the taking of original papers 
from its files does not justify the 
admission of copies of invoices, etc., 
against the objection that they are 
not the best evidence. State y. Al- 
pert, 85 Vt. 191, 92 A 32. 

[b] Action for tort.—The rule 
that where the cause of action is 
founded upon an alleged writing, and 
both the execution and contents of 
the writing are denied, and the al- 
leged writing is shown to be in the 
possession of a person residing out- 
side the state, secondary evidence of 
its contents is not admissible unless 
proper effort is made to obtain the 
original, does not apply where the 
cause of action is not based upon a 
written contract, but is for tort. Mc- 
Collum v. Southern Pac. Co., 31 Utah 
494, 8S P 663. 

8. U. S.—Gass v. Stinson, 10 F. 
Cas. No. 5,262, 3 Sumn. 98. 

Ark.—Bozeman vy. Browning, 31 
Ark. 364. 

Conn.—Elwell v. Mersick, 50 Conn. 
272; Shepard v. Giddings, 22 Conn. 
282. 

D. C.—Jackson y. Clifford, 5 App. 
312. 

-McRorie Co. v. Robe- 
son Cutlery Co., 13 Ga. A. 495, 79 SE 
374. 

Ill.—Bishop v. American Preservers’ 

Co., 157 Ill. 284, 41 NE 765, 48 AmSR 
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317; Mitchell v. Jacobs, 17 Ill. 235; 
Erbes vy. McDonald, 134 Ill, A. 388 
[aff 231 Ill. 295, 83 NE 162). 
Jowa.—Fisher vy. Carter, 178 Iowa 
636, 160 NW 15; Simons y. Peters- 
berger, 171 Towa 564, 151 NW 392; 
Bullis vy. Easton, 96 Iowa 513, 65 NW 
395; Ingle v. Jones, 43 Iowa 286. 
Kan — Deitz v. Regnier, 27 Kan. 94. 
La,—State vy. Sterling, 41 La. Ann. 
679, 6 S 588; Beauvais v. Wall, 14 La. 


Ann. 1 9'9)s Montgomery Vv. Routh, 10 
La. Ann. 316; Look vy. Mays, 6 La. 
Ann. 726. 


Md.—Stewart y. American Bridge 
Co., 108 Md. 200, 69 A 708. 

Mass.—Los Angeles State Bank, 
etc., Co. v. Evans, 198 Mass, 11, 84 NE 
329; L’Herbette vy. Pittsfield Nat. 
Bank, 162 Mass. 1387, 38 NE 368, 44 
AmSR 354; Williamson v. Cambridge 
RVICos 144 Mass. 148, 10 NE 790; 
Stevens v. Miles, 142 Mass. 571, 8 NE 


426; Ide v. Pierce, 134 Mass. 260; 

Binney vy. Russell, 109 Mass. 55; 

Eaton y. Campbell, 7 Pick. 10. 
Mich.—Peo, v. Seaman, 107 Mich. 


348, 65 NW 203, 61 AmSR 326; Knick- 
erbocker y. Wilcox, 83 Mich. 200, 47 
NW 123, 21 AmSR 595. 

Minn.—Kleeberg y. Schrader, 69 
Minn. 136, 72 NW 59; Thomson-Hous- 
ton Electric Co. vy. Palmer, 52 Minn. 
174, 53 NW 11387, 38 AmSR 536. 

Mo.—Schwall v. Higginsville Mill- 
ing Co., 195 Mo. A. 89, 190 SW 959; 
Nelson Mfg. Co. v. Shreve, 104 Mo. 
A, 474, 79 SW 488; T. W. Harvey 
Lumber Co. v. Herriman, etc., Lumber 
Co., 39) Mo. A. 244: 

N. H.—Twitchell Constr. Co. v. 
Johnson, 78 N. H. 517, 102 A 758; 
Roberts v. Claremont Power Co., 78 
N. H. 491, 102 A 537; Carpenter v. 
Bailey, 56 N. H. 283; Lord v. Staples, 
23 N. H. 448; Woods v. Banks, 14 
N. H. 101; Little v. Paddleford, 13 
N. H. 167; Burnham vy. Wood, 8 N, H. 
334. 

N. Y.—Forrest v. Forrest, 13 N. Y. 
Super. 102; Rosenbaum v. Podolsky, 
97 Misc. 614, 162 NYS 227. 

N. C.—Casey v. Williams, 51 N. C. 
578; Robards v. McLean, 30 N. C. 522. 

Pa.—Otto vy. Trump, 115 Pa. 425, 
8 A 786; Rhodes v. Seibert, 2 Pa. 18; 
Ralph v. Brown, 3 Watts & S. 395; 
Bell v. Keely, 2 Yeates 255; Davis v. 
Fireman’s Fund Ins. Co., 5 Pa. Super, 


506. 
Ss. D.—In re McClellan, 20 S. D. 
ete., R. Co. v. Dil- 


498, 107 NW 681. 

Tex.—Missouri, 
worth, 95 Tex. 327, 67 SW 88 [aff 
(Civ. A.) 65 SW 502]; Missouri Pac. 
R. Co. v. Gernan, 84 Tex. 141, 19 SW 
461; Smith y. Traders’ Nat. Bank, 82 
Tex. 368, 17 SW 779; McBride v. Wil- 
lis, 82 Tex. 141, 18 SW 205; Veck v. 
Holt, .71 Tex: 715, 9 SW 7438; Harvey 
v. Edens, 69 Tex. 420, 6 SW 306; Clif- 
ton v. Lilley, 12 Tex. 130; Cheatham 
v. Riddle, 8 Tex. 162; Texas, etc., R. 
Co. v. Berlin, (Civ. A.) 165 SW 62; 
Latimer v. Kershner, (Civ. A.) 68 SW 
1016; De la Garza v. Macmanus, (Civ. 
A.) 44 SW 704; Western Union Tel. 
Co. v. Smith, (Civ. A.) 26 SW 216; 
Holt vy. Maverick, 5 Tex, Civ. A. 650, 
23 SW 751, 24 SW 532; Robey v. 
State, 73 Tex. Cr. 9, 163 SW 713. 

Va.—Beirne vy. Rosser, 26 Gratt. 
(67 Va.) 537. 

Wis.—Wisconsin River Lumber Co. 
v. Walker, 48 Wis. 614, 4 NW 803; 
Bonner vy. Home Ins. Co., 13 Wis. 677. 

Eng.—Quilter v. Jorss, 14 C. B. N. 
S. 747, 108 ECL 747, 143 Reprint 638. 

[a] Where the instrument is in a 
public office in another state second- 
ary evidence of its contents is admis- 
sible. Bozeman y. Browning, 31 Ark. 
364: Knickerbocker v. Wilcox, 83 
Mich. 200, 47 NW 123, '21 AmSR 595. 

{b] Efforts sufficient to warrant 
introduction of secondary evidence.— 
“The alleged misrepresentations in- 
juriously affecting plaintiff’s credit 
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appears that the evidence is not subject to his con- 
trol and that efforts to obtain it would be fruit- 
less,? as where the original is in the hands of a 


and business originated, as he claims, 
in letters written by Petersberger to 
the Jewelers Board of Trade, an or- 
ganization having for its object the 
protection of the interests of whole- 
sale dealers in that line of business. 
These letters and their contents were, 
of course, vital to plaintiff's ‘case 
against Petersberger and the Credit 
Adjustment Company. To meet that 
necessity, plaintiff filed a petition for 
the production of said letters, alleg- 
ing that they were in the possession 
or control of Petersberger. To this 
application, Petersberger filed numer- 
ous objections, but did not deny his 
possession and control of the letters. 
The objections were overruled, and 
Petersberger was ordered to produce 
the letters, or copies thereof. Re- 
sponding to this order he produced 
and there were filed with the clerk 
three letters purporting to have been 
written by himself to the Jewelers 
Board of Trade at Chicago, Illinois, 
and at the city of New York, con- 
cerning plaintiff's financial condition. 
The record does not disclose that 
these documents were offered or des- 
ignated as copies, but they seem 
thereafter to be spoken of as such. 
Before the trial came on, plaintiff 
served notice on Petersberger to pro- 
duce the originals, but he did not 
comply with the demand. Plaintiff 
also took the deposition in New 
York of one Stone, the secretary of 
the Jewelers Board of Trade, for the 
purpose of securing the production of 
the letters, The answers of the wit- 
ness to the interrogatories were of 
an exceedingly evasive and shifty 
character and concluded with a re- 
fusal or failure to present or ac- 
count for the correspondence. There- 
after, plaintiff moved the trial court 
for a continuance, to procure the de- 
sired evidence, but the motion was 
denied. lLater, the motion was re- 
newed and again denied. On the trial, 
plaintiff offered in evidence the let- 
ters or copies which Petersberger 
had produced in obedience to the or- 
der of the court, but they were ruled 
out upon defendant’s objections, as 
not being the best evidence and as 
being a _ privileged communication 
from an attorney to his client. Plain- 
tiff then called Mr. Petersberger to 
the stand and asked him to produce 
the original letters of which he had 
produced copies upon order of the 
court, and he denied having them 
then in his possession or under «his 
control. Interrogatories calling for 
identification and verification of the 
copies met with like objection ,and 
like ruling. The net result of these 
rulings was to force plaintiff to trial 
without placing before the jury the 
letters on which he mainly relied to 
make out his alleged cause. of action. 
We think the exclusion of the copies 
was clearly erroneous and prejudicial. 
When Mr. Petersberger was ruled to 
produce the letters, jhe chose to. with- 
hold the originals and presented 
copies; and later, when called upon 
to produce the originals, he denied 
having them in his possession, and as 
they had been written to persons in 
another state, it is to be presumed 
that they were not within the juris- 
diction of the court. Moreover, plain- 
tiff has made a formal effort to ob- 
tain possession of the letters, by tak- - 
ing the deposition of the one person 
who could have produced the letters 
or accounted for their whereabouts, 
and had been met by palpable eva- 
sion, culminating in the witness’s 
declaration that, as he kad been sub- 
poenaed ‘individually’ and not ‘as sec- 
retary,’ he was instructed by counsel 
that he had no right ‘individually to 
touch the papers or the files of the 
Jewelers Board of Trade.’ In our 
judgment, plaintiff had done all that 
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person not in the jurisdiction of the court who 
refuses to surrender it. The same has been held 
where the person in possession of the document re- 
sided in another county than that in which the trial! 
was had.» It is usually considered that where it 
appears that a party could have procured the origi- 
nal writing, he cannot be permitted to introduce 
secondary evidence of its contents, even though the 
writing is out of the jurisdiction;® but on the other 
hand a party has been allowed to introduce second- 
ary evidence of the contents of books or documents 
under his control in another state where produc- 
tion of the originals would interfere with the ordi- 
nary course of his business,’ and where removal was 
forbidden by the laws of the state where the origi- 
nals were located.® 

[§ 1330] 
Foreign Court. Where an original written instru- 
ment is in the custody of the court of another state 
or country, or is attached to, or forms a part of the 
record of that court and cannot be removed there- 
from, secondary evidence of its contents is admis- 


EVIDENCE 


(2) Primary Evidence in Custody of 


sible.® But it has been held that application for 


“permission to remove the document should first be 


made to the court having the custody thereof,!° and 
that application to an inferior officer of the court, 
although he may have the actual custody of the 
document, is not sufficient.14 

[§ 1331] (3) Primary Evidence among Ar- 
chives of Foreign Government. Where an origi- 
nal document is filed among the archives of a for- 
eign government from which it cannot be with- 
drawn, secondary évidence of its contents is admis- 
sible,?? especially where it is shown that reasonable 
efforts to procure the original have been made with- 
out suecess.*® 

[§ 1332] 3. Failure of Adverse Party to Pro- 
duce Primary Evidence on Notice—a. In General. 
Where the primary evidence of a fact which a party 
desires to prove is in the possession or control of 
his adversary,'* who after being notified to produce 
it > fails or refuses to do so, secondary evidence 
becomes admissible.1* The rule applies, although the 
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in law or in reason he was re- 
quired to do to unearth the letters, 
and the copies furnished by the de- 
fendants themselves should have 
been admitted in evidence. Certainly, 
the defendants themselves having 
furnished the copies, their mouths 
are closed to question their correct- 
ness.” Simons vy. Petersberger, 171 
Iowa 564, 566, 151 NW 392. 

4 111—Bishop v. American Pre- 
servers’ Co., 157 Ill. 284, 41 NE 765, 
48 AmSR 317; Fisher y. Greene, 95 
Ill. 94. 

Ind.—Thom v. Wilson, 27 Ind. 370. 

Iowa.—Bullis v. Easton, 96 Iowa 
513, 65 NW. 395. 


La.—State v. Sterling, 41 La. Ann. 


679, 6 S 583. 

Mass.—Cooley v. Collins, 186 Mass. 
507, 71 NE 979; Williamson vy. Cam- 
bridge R. Co., 144 Mass. 148, 10 NE 
790; Binney v. Russell, 109 Mass. 
55. 

Minn.—Thomson-Houston Wlectric 
Co, v. Palmer, 52 Minn. 174, 53 NW 
1137, 38 AmSR 536. 

Mo.—Brown v. Wood, 19 Mo. 475. 

N. Y.—Maxwell v. Hofheimer, 81 
Hun 551, 30 NYS 1090; ‘Forrest v. 
Forrest, 13 N. Y. Super. 102. 

Wis.—Wisconsin River Lumber Co. 
v. Walker, 48 Wis. 614, 4 NW 803. 

_. Eng.—Boyle v. Wiseman, 10 Exch. 
647, 156 Reprint 598. 

5. Bullions v. Loring, 1 Hawaii 
372; Combs v. Breathitt County, 46 
SW 505, 20 KyL 529; Missouri, etc., 
RCo.’ v. Dilworth, 95 Tex. 327, 67 
SW 88; Sayles v. Bradley, etc., Co., 
92, Tex. 406, 49 SW 209. 


6. Ala.—Alabama Great Southern 
R. Co. v. Mt: Vernon Co., 84 Ala. 
173, 4°S 356. 

Kan.—West v. Cameron, 39 Kan. 
GOO, 018: Pe 894! 

,  Miss.—Federal Chemical Co. v. 
Jennings, 112 Miss. 5138, 73 S 567, 


/LRA1917D 529. 
' N. C.—Davidson y. Norment, 27 N. 
C. 555: 

Okl.—Barnes y. Lynch, 9 Okl, 156, 
59 P 995. | 

Tex.—King v. Cisco Compress Co., 
35 Tex. Civ. A. 6538, 81 SW 114; Prior 
v. North Texas Nat. Bank, (Civ. A.) 
29 SW 84. 

Wash.—Sayward v. Gardner, 5 
Wash, 247, 31 P 761, 33:P 389. 

{a] This rule has been applied 
where the books or documents were: 
(1) In the party’s possession., Ala+ 
bama Great Southern R. Co. v. Mt. 
Vernon Co., 84 Ala. 178, 4S 856. (2) 
In the possession of the party’s at- 
torney.' King v. Scheuer, 105 Ala. 
558, 16 S 928. (8) In the party’s of- 
fice in another state. Federal Chem- 


ical Co. v. Jennings, 112 Miss. 513, 
73 S 567, LRA1917D 529 (proof of 
destruction or loss a prerequisite to 
introduction of secondary evidence). 

7. Bank of Commerce y. Newberry, 
71 Wash. 422, 424, 128 P 1064 
(“Aside from this, a bank should not 
be put to the necessity of bringing 
its books from a foreign jurisdiction. 
Wigmore, Evidence, § 1223; Peo. v. 
Hurst, 41 Mich. 328, 1 NW 1027. We 
may assume that the books are es- 
sential to the every day business of 
a way-going bank, and that the de- 
positors and patrons have an interest 
therein. There is a way to get such 
evidence either by deposition or by 
stipulating the accuracy of an ac- 
count showing the entries. In the 
event of a retrial, the court will not 
compel the physical production of 
the books’’). 

8. Citizens’ State Bank v. Ferson, 
(Mo, A.) 208 SW 136 (books of bank). 

9. Ark.—Bozeman v. Browning, 31 
Ark, 364. 

Cal.—In re Baker, 176 Cal. 430, 168 
P 881. 

Colo.—Owers vy. Olathe Silver Min. 
Col) ‘6 - Colo, ‘A.? 13739 SEB 980. 

Mo.—Schwall v. Higginsville Mill- 
ing Co., 195 Mo. A. 89, 190 SW 959. 

N. H.—Lord y. Staples, 23 N. H. 
448, 

N. Y.—In re Spondre, 162 NYS 943; 
Patten v. Park, Anth. N. P. 46 

N. C.—Casey vy. Williams, 51 'N. C. 
578, 


Pa.—Otto v. Trump, 115 Pa. 425, 8 
A 786. 
(Civ. 


Tex.—Wallace v. 
A.) 185 SW 333. 

{a] Illustration.—Where a deed is 
in the custody of a foreign court, 
from which it cannot be taken, the 
record of the deed is admissible. 
Owers y. Olathe Silver Min. Co., 6 
Colo. A. 1, 39 P 980. 

[b] Necessity for allegations in 
pleading.—Where it is not alleged in 
the petition that a bond sued on is 
beyond the jurisdiction of the court, 
a copy should not be received in evi- 
dence, although it is accompanied by 
a deposition that the original is the 
subject of litigation as to ownership 
between plaintiff and a third person, 
and is held by the clerk of a foreign 
court under the order of such court 
to await the result of the litigation. 
Shillito v. Robbins, 8 Oh. Dec. (Re- 
print) 313. 

[c] Necessity for proof of law or 
usage.— Where it appeared that a will 
was in the possession of the surro- 
gate-general of Nova Scotia, second- 
ary evidence of its provisions was not 
admissible in the absence of any 


Schneider, 


; Showing that by the law or usage of 


Nova Scotia an original will could 
not be removed from its place of de- 
posit in that province. Doe v. Whit- 


ney, 2 Ne B.;514. 

10..> Crispin’ vy. Dozlioni, 2G, Jae 
& M. 109. 

11. Crispin v. Doglioni, 32 L. J. P. 
& M. 109. 

12, Bowman v. Sanborn, 25 N. H. 
87; In re McClellan, 20 S. D. 498, 


107 NW 681; De la Garza vy. Mac- 
manus, (Tex. Civ. A.) 44 SW 704. 
13. Quilter v. Jorss, 14 C. B. N. S. 
747, 108 ECL 747, 143 Reprint 638. 
14 See cases infra note 16. 
[a] Evidence of control—vVery 
slight evidence that the party noti- 


fied to produce has control of the: 


document will be sufficient where the 
document belongs exclusively to him 
and has recently been or regularly 
ought to be in his possession accord- 
ing to the course of business. Rose 
v. Winnsboro Nat, Bank, 41 8. C. 191, 
19 SE 487. 

15. Notice to produce primary evi- 
dence see infra §§ 1358-1378. 

16. U. S.—Dunbar v. U. S., 156 U. 
S. 188, 156; SCt..325,. 39 LL. .ed. 390; 
Union Ins. Co, v. Smith, 124 U. S. 405, 
8 SCt 534, 31 L. ed. 497; Butler v. 
Maples, 9 Wall. 766, 19 L. ed. 822; 
Riggs v. Sayloe, 9 Wheat. 483, 6 L. 
ed. 140; McArthur y. Norfolk Citi- 
zens’ Bank, 223 Fed. 1004, 139 CCA 
380; Illinois Car, etc., Co. v. Lins- 
troth Wagon Co., 112 Fed. 737, 50 
CCA 504; Missouri, etc, R. Co. v. 
Elliott, 102 Fed. 96, 42 CCA 188 [aff 
2 Ind. T. 407, 51 SW 1067 (aff 184 
UisSho 695, 22eeSCt. 9st a6u ti  wieds 
763)]; Tobin y. Roaring Creek, ete., 


R. Co.,. 86 Fed. 1020; U.S. v. Duff, 6 
Fed. 45, 19 Blatchf. 9; Washington 
Bank v. Kurtz, 2 F. Cas. No. 950, 


2 Cranch C. C. 110; Nichols v. War- 
field, 18 F. Cas. No. 10,2338; 2 Cranch 
C. C. 290; Underwood y. Huddlestone, 
a: FE. Cas. No. 14,339, 2 Cranch C. ‘©. 

Ala.—St. Louis, etce., R. Co., v. Sut- 
ton, 55 S 989; Western Union Tel. Co. 
v.. Stokes,, 171. Ala, 1687-54 S181; 
Gay v. Rogers, 109- Ala. 624, 20 8 37: 
Loeb v. Huddleston, 105 Ala. Boe 16 
S 714; Home Protection of North Ala- 
bama v. Whidden, 108 Ala. 203, 15 
S 567; Payne vy. Crawford, 102 ‘Ala. 
387, 14 S 854; Smith v. Collins, 94 
Ala. 394, 10 S 334; Alabama Midland 
R. Co. v. Coskry, 92 Ala. 254, 9 S 
202; Hast Tennessee, ete., R. Co. v. 
Davis, 91 Ala. 615, 8 S 349; Foster v. 
State, 88 Ala. 182, 7 S 185, Mooney 
v. Hough, 84 Ala. 80, 4 § 19; Baer 
v. Mobile Cooperage, ete., Mfg. Co., 
159. Ala. 491, 49 S 92; Alabama Iron 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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person to whom the notice is given is not a party to | the record, if it appears that he is the real party in 


Co. vy. Smith, 155 Ala. 287, 46 S 475; 
Fralick v. Presley, 29 Ala. 457, 
AmD 413; Mims y. Sturtevant, 18 
Ala. 359; Potier v. Barclay, 15 Ala. 
439; Bright v. Young, 15 Ala. 112; 
Montgomery R. Co. v. Hurst, 9 Ala. 
513; Blevins v. Pope, 7 Ala. 371; 
Pickettay. YP rosti:%Ala. Al) 443,461 
S 476; Alabama Dist. Grand Lodge 
vs Jones,''5 Ala. A\.367, 59° ‘S313. 

- Ark.—Chicago, ete., R. Co. v. Fitz- 
hugh, 82 Ark. 179, 100 SW 1149; Hart- 
ford F: Ins:Co. -v? HBnoch;- 72" Ark, 
47, 77 SW 899; Cross v. Johnson, 30 
Ark, 396; Woods v. State Bank, 12 
Ark. 692; Jones vy. Robinson, 11 Ark. 
504, 54 AmD 212, 

Cal.—Harloe: vy. Lambie, 132 Cal. 
133, 64 P 88 (decided under Code 
Civ. Proc. § 1938); Jones v. Jones, 38 
Cal. 584, 

Colo.—Le Master y. Peo., 54 Colo. 
416, 1381 P 269; Rockwell Stock, etce., 
6. v. Castroni, 6 Colo. A. 521, 42 P 
- Conn.—New Haven City Bank v. 
Thorp, 78 Conn. 21t, 61 A 428; Brit- 
ish American Ins, Co. v. Wilson, 77 
Conn. 559, 60 A 293; State v. Swift, 
57 Conn. 496, 18 A 664. 


Del.—Rogers vy. Fenimore, 41 A 
886; Jefferson y. Conoway, 5 Del. 
16; Read v. Randel, 2 Del. 500; 


Hutchinson y. Gordon, 2 Del. 179. 
D. C.—Main y. Aukam, 4 App. 51. 
Fla.—wNorris vy. Billingsley, 48 Fla, 

102, 37 S 564; Pensacola, etc., R. Co. 

Vij poraxton,,34, Hla.471,..16  S- 3175 

Hanover F, Ins. Co. v. Lewis, 23 Fla. 

LIS, des 186s. 

Ga.—Hines y. Johnston, 95 Ga. 629, 
23 SE 470; Crawford v. Hodge, 81 Ga. 
728, 8 SE 208; Frank v. Longstreet, 
44 Ga. 178; Atlantic Coast Line R. 
Co. vy. Hill, 12 Ga, A. 392, 77 SH -316; 
Nalley v. State, 11 Ga. A. 15, 74 SE 
567; Sheffield v. Bainbridge Oil Co., 
3 -Gas tAs,,200, 59 SH-4725; *Sims iw. 
Scheussler, 2 Ga. A. 466, 58 SE 693; 
Mahan v. State, 1 Ga. A. 534, 58 SEH 
265; Kinard v. State, 1 Ga. A. 146, 
58 SE 263. 

Tll.—Hiss v. Hiss, 228 Ill. 414, 81 
NE 1056; Baltimore, etc., R. Co. v. 
Brubaker, 217 Ill. 462, 75 NE_ 523; 
Provident Say. L. Assur. Soc. v. King, 
216 Ill. 416, 75 NE 166; Dick v. Zim- 
merman, 207 Ill. 636, 69 NE 754 [aff 
5105 Ill. A. 615]; Landt vy. McCullough, 
206 Ill. 214, 69 NE 107; Rudgear v. U, 
S. Leather Co., 206 Ill. 74, 69 NE 30 
faff 108 Ill. A, 227]; Union Surety, 
ete., Co. vy. Tenney, 200 Ill. 349, 65 
NE 688 [aff 102 Ill. A. 95]; Suburban 
RCo: vsBalkwill, 195, Tl. 2535,.638 
NE 389 [aff 94 Ill. A. 454]; Spencer 
vy. Boardman, 118 Ill. 553, 9 NE 330; 
Marlow v. Marlow, 77 Ill. 633; Pret- 
tyman v. Walston, 34 Ill. 175; Hol- 
brook v. School Trustees, 22 Ill. 539; 
Hickey v. Reed, 197-Ill. A. 539; Gran- 
ite City Lime, etc., Co. v. New York 


Hanover F. Ins. Co., 194 Ill. A. 68; 
WwW. A. Fowler Paper Co. vy. Bert 
Jones Sales Book Co., 183 Ill. A. 


310; Peo. v. Plopper, 158 Ill. A. 250; 
Brewing Co. v. Riordan, 157 Ill. A. 
234; O'Meara v. Cardiff Coal Co., 154 
TMincAn +320" Chicago nGitys Ru Covcv: 
Reddick, 139 Ill. A. 160; Dawes _ v. 
Dawes, 116 Ill. A. 36; Wabash R. Co. 
y. Johnson, 114 Ill. A. 545; Hayes v. 
Wagener, 113 Ill. A. 299 [aff 220 Til. 
256, 77 NE 211]; Jack v. Rowland, 
98 Ill. A. 352; Berry v. Allen, 59 Ill. 
A. 149; Obermann Brewing Co. v. 
Adams, 35 Ill. A. 540; Strong v. Lord, 
8 Ill. A. 539- [aff 107 Ill. 25]. 

Ind.—Strickland v. State, 171 Ind. 
642, 87 NE 12; Barklay v. Mahon, 
95 Ind. 101; State v. Lockwood, 5 
Blackf. 144; Phenix Ins. Co. Vv. 
Jacobs, 23 Ind, A. 509, 55 NE 778; 
Newton vy. Donnelly, 
36 NE 769. 

Ind. T.—Missouri, etc., R. Co. v. 
Elliott, 2 Ind. T. 407, 51 Sw 1067 {aff 
102 Fed: 96, 42 CCA 188]; Perry v. 
Archard, 1 Ind. T. 487, 42 SW 421. 

Iowa.—Simons v. Petersberger, 171 
Iowa 564, 151 NW 392; Cochburn v. 


166 :A.21; 


9 Ind, A. 359,° 


Hawkeye Commercial Men’s Assoc., 
163 Iowa 28, 143 NW 1006; Boice v. 
Coffeen, 158 Iowa. 705, 138 NW 857; 
Stark v. Burke, 131 lowa 684, 109 NW 
206; State v. Chase, 89 Iowa 38, 56 
NW 275; Gafford vy. American Mortg., 
ete., Co., 77 Iowa 736, 42 Iowa 550; 
Burlington Lumber Co. v. White- 
breast Coal, etc., Co., 66 Iowa 292, 
23 NW 674; Patterson y. Linder, 14 
Iowa 414; Hunt y. Collins, 4 lowa 56. 

Kan.—Wetmore State Bank v. 
Courter, 97 Kan. 178, 155 P 27; Cooley 
v. Gilliam, £0 Kan. 278, 102 P 1091; 
Bertenshaw v. Laney, 77 Kan. 497, 
94 P 805; White v. White, 76 Kan. 
82, 90 P 1087; Roberts v. Dixon, 50 
Kan. 436, 31 P 1083. 

Ky.—Louisville, etc, R,. Co. v. 
Johnson, 161 Ky. 824, 171 SW 847; 
Chicago, etc., R. Co. v. Benedict, 154 
Ky. 675, 159 SW 526; Mussellam v. 
Cincinnati, etce., R. Co., 126 Ky. 500, 
104 SW 337, 31 KyL 908; Com. v. 
Parlin, ete.; Co., 118 Ky. 168, 80 SW 
791, 26 Kyl 58; Heilman Milling Co. 
Vv. Hotaling, 53 SW 655, 21 KyL 950; 
Benjamin vy. Ellinger, 80 Ky. 472; 
Davidson y. Davidson, 10 B. Mon. 
115; State Bank vy. McWilliams, 2 J. 
J. Marsh. 256; Buckner vy. Morris, 2 
J, J. Marsh. 121; Lamb v. Moberly, 3 
T. B. Mon. 179; Dupey v. Ashby, 2 A. 
K. Marsh. 11; Graham vy. Jones, 3 
KyL 620, 11 Ky. Op. 503. 

La.—Merritt v. Wright, 19 La. Ann. 
91; Gardere v. Fisk, 6 Mart. N. S. 
387; Erwin vy. Porter, 6 Mart. N. S. 
166; Abat v. Rion, 9 Mart. 465, 13 
AmD 313. 


Me.—State v. Litchfield, 58 Me. 
267; Belfast vy. Washington, 46 Me. 
460; Abbott v. Wood, 22 Me. 541; 


Lowell v. Flint, 20 Me. 401; Norton 
v. Heywood, 20 Me. 359; Weston v. 
Hight, 18 Me. 281. 

Md.—Dick v. Biddle, 105 Md. 308, 
Spring Garden Ins. Co. v. 
Whayland, 103 Md. 699, 64 A 925; 
Marsh v. Hand, 35 Md. 123; Morrison 
v, Whiteside, 17 Md. 452, 79 AmD 
661; Spring Garden Mut. Ins. Co. v. 
Evans, 9 Md. 1, 66 AmD 308; Win- 
ter v. Donovan, 8 Gill 370; Divers v. 
Fulton, 8 Gill & J. 202; Kennedy v. 
Fowke, 5 Harr. & J. 68; Robertson v. 
Parks, 3 Md. Ch. 65. 

Holmes, 225 


Mass.—Dunham vy. 
Mass. 68, 113 NE. 845; McKay v. 
Myers, 168 Mass. 312, 47 NE 98; 
McDowell ‘v. AXtna Ins. Co., 164 
Mass. 444, 41 NE 665; Morse v. Wood- 
worth,..155 Mass, 233, 27 NE 1010, 
29 NE 525; Fletcher: v. Powers, 131 
Mass. 333; Dix v. Atkins, 128 Mass. 
43; Chamberlin v. Huguenot Mfg. Co., 
118 iJass. 532; Com. v. Goldstein, 114 
Mass. 272; Bourne vy. Boston, 2 Gray 
494; Com. v. Emery, 2 Gray 80; Stet- 
son v. Gulliver, 2 Cush. 494; Com. v. 


Parker, 2 Cush. 212; Brackett v. 
Evans, 1 Cush. 79; Dana v. Kemble, 
19 Pick. 112; -Bogart v. Brown, 5 
Pick. 18. 


Mich.—Holmes Realty Co. vy. Sil- 
cox, 160 NW 465; Mortlock v. Wil- 
liams, 76 Mich. 568, 43 NW 592; Ju- 
lius King Optical Co. v. Treat, 72 
Mich. 599, 40 NW 912; Johnson v. 
Johnson, 70 Mich. 65, 37 NW 712; 
Boglarsky v. Singer Mfg. Co., 65 
Mich. 510, 32 NW 880; Ferguson v. 
Hemingway, 38 Mich. 159; Moulton v. 
Mason, 21 Mich. 364. 

Minn.—Barnesville First Nat. Bank 
v, ‘St? Anthony!’ ete); Bl -Co., -103 
Minn. 82, 114 NW 265; Hobe v. Swift, 
58 Minn. 84, 59 NW 831; Lovejoy v. 
Howe, 55 Minn. 3538, 57 NW 57; Mc- 
Guiness v. School Dist. No. 10, 39 
Minn. 499, 41 NW 103; Smith v. Moor- 
head Mfg. Co., 23 Minn. 141; Des- 
noyer v. McDonald, 4 Minn. 515. 


Miss.—Lockhart v. Camfield, 48 
Miss. 470; Cooper v. Granberry, 33 
Miss. 117. 


Mo.—Traber v. Hicks, 131 Mo. 180, 
22 SW 1145; Phillips v. Scott, 43 
Mo. 86, 97 AmD 369; State v. Pound- 
stone, 140 Mo. A. 399, 124 SW 79; 
Hoffman Heading, etc. Co. v. St. 


Louis, ete., R. Co., 119 Mo. A. 495, 
94.SW 597; State v. Barnett, 110 Mo. 
A. 592, 85 SW 6138; Sisk v. American 
Cent. F. Ins. Co., 96 Mo. A. 695, 69 
SW 687; Sisk v. American Cent. F. 
Ins. Co., 95 Mo. A. 695, 69 SW 687; 
Linn v. New York L. Ins. Co., 78 Mo. 
A. 192; Merrill Chemical Co. v. Nick- 
ells, 66 Mo. A. 678; Matthews v. 
Union Pac. R. Co., 66 Mo. A. 663; 
Coffman v. Niagara F. Ins. Co., 57 
Mo. A. 647; Sheehan vy. Southern Ins. 
Co., 53 Mo. A. 351; 

Mont.—Sullivan vy. Girson, 39 Mont. 
274, 102 P 320. 

Nebr.—Sheridan Coal Co. v. C. W. 
Hull Co., 87 Nebr. 117, 127 NW 218, 
138 AmSR 435; Westinghouse Co. v. 
Tilden, 56 Nebr. 129, 76 NW 416. 

N. H.—Webster v. Clark, 30 N. H. 
245; Downer v. Button, 26 N. H. 338; 
Nealley v. Greenough, 25 N. H. 325; 
Hacker v. Young, 6 N. H. 95. 

N. J.—Benoliel vy. Homac, 87 N. J. 
L. 375, 94 A 605; Durbrow v. Hacken- 
sack Meadows Co., 77 N. J. L. 89, 71 
A 59; Den v. McAllister, 7 N. J. L. 
S67 UL UAX, over Dita Xara Ni udp dale 
Watkins Ve eimcaras iaNen dias 
Ryerson v. Grover, 1 N. J. L. 523; 
Board of Justices v. Fennimore, 1 
IN Lae Shs 

N. M.—Jackson v. Brower, 22 N. 
M. 615, 167 P 6; Kirchner v. Laugh- 
lin, 6 N. M. 300, 28 P 505. 

N. Y.—Platt v. Platt, 58 N. Y. 646; 
Foot v. Bentley, 44 N. Y..166, 4 AmR 
652; Bissell v. Myton, 160 App. Div. 
268, 145. NYS 591 [aff ‘214 N.Y. 672 
mem, 108 NE 1089 mem]; Carr vy. 
Prudential, Ins. Co, 115 “App: Div. 
755, 101 NYS 158: Sessions v. Pal- 
meter, 75 Hun 268, 26 NYS 1076; 
Naugatuck Cutlery Co. v. Babcock, 
22 Hun 481; King y. Lowry, 20 Barb. 
532; Sheldon v. Wood, 15 N. Y. Super. 
267; Greenspau v. American Star Or- 
der, 1 Misc. 406, 20 NYS 945; H. 
Hurwitz, Co. v. Pepe, 159 NYS 199; 
Lehrer v. Supreme Lodge, K. L. H., 
151 NYS 991; Guggenheim v. Rein- 
hardt, 123 NYS 950; King v. Will J. 
Block Amusement Co., 115 NYS 2438 
[aff 132° App. Div. 925, 116 NYS 
1139]; March v. Wycoff, 111 NYS 
669; Hess-Mott Co. v. Brown, 84 NYS 
168; Homeyer v. New Jersey Sheep, 
etce.;. Ce.;, 20; NYS, 814°.. Haden: jv. 
Clarke, 10 NYS 291; Brokman v. My- 
ers, 13. NYS‘732 [aff 128.N,’ Y: 682, 
29 NE 149]; Dole v. Belden, 1 NYS 
667; Life, ete., Ins. Co..v. Mechanics’ 
F. ins. Co., 7 Wend. 31; Jackson y, 
McVey, 18 Johns. 330; Hinman y, 
Brees,~ 13 Johns. 529; Jackson v. 
Woolsey, 11 Johns. 446; Jackson v. 
Shearman, 6 Johns. 19. 

N. C.—Riddle v. Riddle, 176 N. C. 
485, 97 SE 3882; American Potato Co. 
v. Jeanette Bros. Co., 174 N. C. 236, 
93 SE 795; Clifton v. New York Mut. 
L. Ins. Co., 168 N. C. 499, 84 SE 817; 
Beard v. Southern R. Co., 148 N. C. 
136, 55 SE 505; State v. Credle, 91 N. 
Cc. 640; Robards v. McLean, 30 N. C. 
522; Overman vy. Clemmons, 19 N. C. 
185. 
Oh.—John vy. John}; Wright 584 [aff 
6 Oh. 271]; Gilchrist v. Perrysburg, 
éte;s, Lransp. ¢Co...20 .Oh, Cir Cty nto. 
L1Oh.. Cir, Deer 350; 

Oxkl.—Cochran y. Tuttle Bank, 31 
Okl, Gel, 120" Py .6b23;." Graysont ww. 
State, 12 Okl. Cr. 226, 154 P 334. 

Or.—Great Western Land Co. v. 
Waite, 87 Or. 488, 168 P 927, 171 P 
193; Pfeiffer v. Oregon-Washington 
Re, .6tC CO. 4) OL, 30N 5144" Po 7622 
Sugar Pine Lumber Co., v. Garrett, 
28 Or. 168, 42 P 129. 

Pa.—Strawbridge v. Clamond Tel. 
Co., 195 Pa. 118, 45 A 677; American 
Underwriters’ Assoc. v. George, 97 
Pa. 238; West Branch Ins. Co. v. 
Helfenstein, 40 Pa. 289, 80 AmD 573; 
Press Pub. Co. v. Reading News 
Agency, 44 Pa. Super. 428; McFad- 
den v. McFadden, 32 Pa. Super. 534; 
Irvin v. Union Tp. Overseers of the 
Poor, 33 Pa, ‘Co. 459: 

S. C.—McMeekin v. Southern R. 
Co., 82 S. C. 468, 64 SE 4138; Beaty v. 


’ banks, 
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interest,!’7 and the fact that the party seeking to 
show the contents of the writing might have com- 
pelled its production by his adversary **® does not 
preclude his offering secondary evidence of its con- 
tents under the circumstances stated.1® 
who has failed to produce the primary evidence, and 
through whose fault the necessity has arisen for re- 
sorting to secondary evidence cannot complain that 
the latter is not of a wholly satisfactory character.”° 


Southern R. Co., 80 S. C. 527, 61 SE 
1006; Thompson v. Piedmont Mut, 
Ins Cost i Se Cie 29400 ods (Sa S48. 
Uzzell v. Horn, 71 S. C. 426, 51 SE 
253; Aaron v. Southern R. Co., 68 S. 
Cc. 98, 46 SE 556; Worth v. Norton, 60 
S. C! 293, 38 SE 605; Burwell, CLC. 
Corny. Chapman, 59 S. C. 581, 38 SE 
222; Sims v. Sowthern R..Co., 59 S. 
C. 246, 37 SE 836; Rose v. Winnsboro 
Nat. Banks 4) Se G. LOL alo Si 428i; 
Reynolds v. Quattlebum; CS KOs Te 
140; Boyce v. Foster, 1S. C. L. 540. 

S: D.—Maupin vy. Mobridge State 
Bank Gosh So Deooks) 101) NW eos, 
Hosmark sv. 


Equitable Fire Assoc., 
23.°S. Dr 102) 120, NW 277; Hallet wv. 
Aggergaard, 21 S. D. 554, 114 NW 
696, 14 LRANS 1251; Stephens v. 
¥uus, 20 S. D. 367, 106 NW 506; Nel- 
son v. National Drill Mfg. Co., 20 S. 
D. 299, 105 NW 630. 

Tenn.—Burke v. Stewart, 9 Heisk. 
175; Kimble v. Joslin, 1 Overt. 380. 

Tex.—Hunter v. Lanius, 82 Tex. 
677, 18 SW 201; Behee v. Missouri 
Pac. R. Co., 71 Tex. 424, 9 SW 449; 
Pennington v. Schwartz, 70 Tex, 211, 
8 SW 32; Trotti v. Hobby, 42 Tex. 
349; Newsom v. Davis, 20 Tex. 419; 
Farmcr vy. Simpson, 6 Tex. 303; Bon- 
nett-Brown Sales Serv. Co. v. Deni- 
son Morning Gazette, (Civ. A.) 201 
SW 1044; Denman v. James, (Civ. 
A.).180 SW 1157; Stewart v. Thomas, 
(Civ... A.) 179 SW 886; SD esee (cg I BAR OP 
Kolp v. RBrazer, (Civ. AG) 1G Ts Vy. 
899; Sargent v. Barnes, (Civ. A.) 159 
sw 366; Austin v. Rupe, (@iyve> A]) 
141 SW 547: Witherspoon y. Duncan, 
G2eeDexuoCiv. = A’ 361) 131 SSW 6605 
Harlan v. Harlan, (Civ. A.) 125 SW 
950; Jacksboro Stone Co. v. Fair- 
48 Tex. Civ. A. 639, 107 SW 
567; International Harvester Co. v. 
Campbell 43. Pex, (Civ. A. 421) 96 
SW 93; Higgins v. Matlock, (Civ. A.) 
95 SW 571; Bryson y. Boyce, 41 Tex. 
Civ. A. 415, 92 SW 820; McGaughey 
v. American Nat. Bank, 41 Tex. Civ. 
A. 191, 92 SW 1003; Sheldon Canal 
Co. vy. Miller, 40 Tex. Civ. A. 460, 90 
SW 206; Presidio County v. Clarke, 
SSR exs Civ, o Ae S20, Sb) SW. 47s 
Kothman v. Faseler, (Civ. A.) 84 Sw 
390;, Underwriters’ F. Assoc. v. Hen- 
ry, (Ciy, A‘) 79 SW 1072; Continental 
F.. Assoc. v. Bearden, 29 Tex. Civ. A. 
569, 69 SW 982; Stevens v. Equitable 
Mfg...Co.,.29 Tex. Civ. A. 168, 67 SW 
1041; King v. Cisco Compress Co., 35 
Tex. Civ. A. 653, 81 SW 114; Cranfill 
v, Hayden, 22 Tex. Civ. A. 656, 55 SW 
805;. Galveston, ete., R.. Co, v. Robi- 
nett,’ (Civ. A.) 54 SW 263; Boyd v. 
Leith, (Civ. A.) 50 SW 618: Hazel- 
wood v. Pennybacker, (Civ. A.) 50 SW 
199; Ellis v. Sharp, (Civ. A.) 47 SW 
670; Heintz v. O’Donnell, 17 Tex. Civ. 
A. 21, 42 SW 797; Northern Assur. 
Colsv. Samuels; 11> Tex. Civ, “Av 417, 
33 SW 239; Brown v. State, 62 Tex. 
Cr. 592, 138 SW 604; Skidmore v. 
state, 57, Dex.vCry 497, 123 Sw 1129, 
26 LRANS 466. 

Utah.—Fitzgerald v. Southern Pac. 
Co., 31 Utah 510, 88 P 669; McCollum 
v. Southern Pac. Co., 31 Utah 494, 88 
P 663; State v. Freshwater, 30 Utah 


442, 85 P 447, 116 AmSR 858; Stoll 
VegDaad, Mir. Co. 19) Utah: 2715 57.P 
Vt.—Murray v. Mattison, 67 Vt. 


553,..82 A. 479; Orr v. Clark, 62 Vt. 
136, 19 A 929; Hastings v. Hopkin- 
son, 28 Vt. 108; Mattocks vy. Stearns, 
DV ito 20: 

Va.—Maxwell. v. Light, 1 Call (5 
Va.) 117, 


EVIDENCE 


A person 


_ Wash.—Glenn y. Glenn, 84 Wash. 
215, 146 P 619; Hanson v. Columbia, 
etc, Ri Co.,.%5 Wash. 3425134 P 10588 
Keenan v. Lauritzen Malt Co., 57 
Wash. 367, 106 P 1122; Shine v. Cul- 
ver, 42 Wash. 484, 85 P 271; State v. 
Mann, 39 Wash. 144, 81 P 561; Nunn 
v. Jordan, 31 Wash. 506, 72 P 124; 
Rauh v. Scholl, 12 Wash. 135, 40 
P 726; Spears v. Lawrence, 10 Wash. 
368, 38 P 1049, 45 AmSR 789. 

W. Va.—Loverin, etce., Co. v. Bum- 
garner, 59 W. Va. 46, 52 SE 1000. 

Wis.—Speiser v. Phcenix Mut. L. 
Ins. Co., 119 Wis. 530, 97 NW 207; 
Treleven v. Northern Pac. R. Co., 89 
Wis. 598, 62 NW 536; Tewksbury v. 
Schulenburg, 48 Wis. 577, 4 NW 57, 

Eng.—Sturge v. Buchanan, 10 A. 
& HIS 98, (37) MCh 3215 9 113 ‘Reprint 
228; Doe v. Wainwright, 5 A. & E. 
520, 31 ECL 714, 111 Reprint 1262; 
Robb v. Starkey, 2 C. & K. 143, 61 
ECL 143; Gibbons v. Powell, 9 GC. & 
P. 634, 38 ECL 370; Firkin v. Ed- 
wards, ‘9°@) .& P2478, 38 HCl, 283; 
Beckwith v. Benner, 6 C. & P. 681, 25 
ECL 636; Lloyd v. Mostyon, 10 M. & 
W. 478, 152 Reprint 558; Reg. v. 
Barker, 1 F. & F. 326. 

Mat AE ae v. Winnipeg, 3 Man. 

Ont.—Hayball v. Shephard, 25 U. 
Cc. Q@. B. 
€C7Q>_BY 161: 

“It was shown at the trial that the 
bill of sale was in the possession or 
control of the defendants and that 
they had been notified to produce it 
at the trial and had failed or refused 
to do so, and hence secondary evi- 
dence of its contents was admis- 
sible.’ Bencliel v. Homac, 87 N. J. 
L. 375, 377, 94 A 605. 

[a] This rule has been applied to: 
(1) An application for insurance. 
Fosmark vy. Equitable Fire Assoc., 
28. (SD. 102; e220 aN Ww! 72-7..0 8(2)) CAS- 
signments. New Haven City Bank v. 
Thorp, 78 Conn, 211, 61 A 428; Coch- 
burn v. Hawkeye Commercial Men’s 
Assoc., 163 Iowa 28, 143 NW 1006. 
(3) Bills of sale. Benoliel v. Homac, 
87 N. J. L. 375, 94 A 605; Denman v. 
James, (Tex. Civ. A.) 180 SW 1157. 
(4) Contracts. King v. Will J. Block 
Amusement Co., 115 NYS 243 [aff 132 
App: Div.,925, 116 NYS 1139]: (5) 
Deeds. McFadden v. McFadden, 32 
Pa. Super. 534; Uzzell v. Horn, 71 S. 
C. 426, 51 SH 253; Stephens v. Faus, 
20 S..D. 367, 106 NW 56; Shine v. 
Culver, 42 Wash. 484, 85 P 271. (6) 
An instrument designating a home- 


stead. McGaughey v. American Nat. 
Bank, 41 Tex. Civ. A. 191, 92 SW 
1003. (7) Insurance policies. Carr 


v. Prudential Ins. Co., 115 App. Div. 
755, 101 NYS 158; Hess-Mott Co. v. 
Brown, 84 NYS 168. (8) Letters. 
Dick v. Zimmerman, 207 Ill. 6386, 69 
NE 754 [aff 105 Ill. A. 615]; Nesson 
v. Adams, 212 Mass, 429, 99 NE 98; 
Sheldon Canal Co. v. Miller, 40 Tex. 
Civ. A. 460, 90 SW 206; Glenn v. 
Glenn, 84 Wash. 215, 146 P 619; 
Loverin, etc.. Co. v. Bumgarner, 59 
W. Va. 46, 52 SE 1000. (9) A list of 
articles destroyed and damaged by 
fire. Spring Garden Ins. Co. v. Whay- 
land, 103 Md. 699, 64 A 925. (10) A 
notice to a carrier of special dam- 
ages. McMeekin v. Southern R. Co., 
82 S. C. 4€8,.64 SE 413. (11) Rail- 
road tickets. Fitzgerald v. Southern 
Pac. Rez Co; 3k, Utah) 510,.88 P5669" 
McCollum v. Southern Pac. R. Co., 
31 Utah 494, 88 P 668. (12) A rail- 
road work order. Pfeiffer v. Oregon- 


[§ 1333] b. Qualified, 
stricted Production. 
produced in court pursuant to a notice, the party 
producing them has no right to impose any condi- 
tions as to their use in evidence, but the require- 
ment is absolute that they shall be brought inte 
court for the benefit of the adverse party and shall 
be offered without reserve. 
producing the books or papers endeavors to re- 
; Washington R., etc., Co., 


536; Sullivan v. King, 24 U.° 


[$§ 1332-1333 


Conditional, or Re- 
Where books or papers are 


Hence, if the party 


74 Or. 307, 


144,P 762. (18) Recorded instru- 
ments. Mahan v. State, 1 Ga. A. 534, 
58 SE 265. (14) A request to enter 


satisfaction of a mortgage on the 
margin of a record. Pickett v. Frost, 
7 Ala. A. 443, 61 S 476. (15) Rules 
of a street railway company. Chica- 
go City RR, ‘Co. -v.- Reddick, 1139" 40, 
A. 160. (16) Telegrams. Hallet v. 
Aggergaard, 21 S. D. 554, 114 NW 
696, 14 LRANS 1251. 

[b] A statement of a party’s at- 
torney in open court that “we are 
unable to produce” an original no- 
tice asked for is sufficient to admit 
secondary evidence of its contents. 
W. <A. Fowler Paper Co. v. Bert 
Jones Sales Book Co., 183 Ill. A. 310. 

[c] Failure of executors to pro- 
duce original will.—‘Vhere executors 
under a will which revoked all 
former wills have failed on notice 
given to produce the original of a 
former will, it may be proved by 
production of the original draft by 
the attorney who drew the _ will. 
Keagle v. Pessell, 91 Mich. 618, 52 
NW 58. 

{d] Mortgage to secure note.— 
Where a note secured by a mortgage 
is indorsed to a third person, who 
brings a suit thereon, the presump- 
tion is that the mortgage follows the 
note; and after notice to the holder 
of the note to produce the mortgage 
upon the trial, and its nonproduction, 
defendant may introduce secondarv 
evidence of its contents. Downer v. 
Button, 26 N. H. 338. 

{e] In an action against a sheriff, 
where it is shown that an execution 
has been returned to plaintiff or his 
agent who fails to produce it on 
notice, defendant may give parol evi- 
dence of the regularity of his pro- 
ceedings. Sias v. Badger, 6 N. H. 393. 

{[f] Failure to produce records of 
corporation.—Under a _ statute pro- 
viding that the acts and proceedings 
of corporations might be proved by 
sworn copies of the records thereof, 
it was held that the failure of a cor- 
poration to produce the original rec- 
ords on notice was not sufficient to 
authorize the opposite party to intro- 
duce parol evidence of their contents. 
Madison, ete., R. Co. v. Whitesell, 11 
Ind. 55. 

{g¢] Failure to produce an unal- 
tered duplicate is within the rule. 
Hayes v. Wagner, 113 Ill. A. 299 [aff 
2205111) 256, (TINE 22494, 

{[h] What facts may be proved.— 
A notice to produce papers for any 
purpose is sufficient to admit sec- 
ondary evidence of any fact which 
would be shown by the papers upon 
their production, as for instance pay- 
ment indorsed on a mortgage. How- 
ell v. Huyck, 2 Abb. Dec. (N. Y.) 423, 
4 Transcr. A. 202. 
ee Norton v. Heywood, 20 Me. 

18. Compelling production of doc- 
uments see supra §§ 1187-1202%. 

19. Missouri, ete, R. Co. v. El- 
liott, 2 Ind. T. 407, 51 SW 1067 [aff 
102 Fed. 96, 42 CCA 188 (aff 184 U.S. 
695, 22 SCt 937, 46 L. ed. 763)1;Gug- 
genheim v. Reinhardt, 123 NYS 950. 

20. Ala.—Mims v. Sturtevant, 18 


Ala. 359. 


' noe .—Benjamin v. Ellinger, 80 Ky. 

72. 

py Mase, Dene v. Kemble, 19 Pick. 
N. H.—Nealley v. Greenough, 25 

N.- H.,.325. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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strict their use in evidence, his adversary is entitled 
to give secondary evidence of their contents.22 

[§ 1334] c. Primary Evidence Privileged from 
Production. Where the documents, notice to pro- 
duce which has been given, are privileged from 
production, and the party seeking to introduce the 
evidence has inspected and taken copies of the docu- 
ments, he can, notwithstanding the privilege, intro- 
duce such secondary evidence on failure of his op- 
ponent to produce the writings.22 Likewise, while 
an attorney cannot be compelled to produce or dis- 
close the contents of a document intrusted to him by 
his client,?? he may be compelled to testify that 
such an instrument exists and that it is in his eus- 
tody, and then, if proper notice to produce has 
been given, the opposite party may introduce sec- 
ondary evidence.?4 

[§ 1335] d. Showing of Actual Possession Not 
Necessary. It is not necessary for the party seeking 
to introduce secondary evidence to show that the 
original writing is in the actual possession of his 
adversary, but it is sufficient that the circumstances 
are such as fo indicate that the writing is in his 
possession or under his control.2> It makes no 
difference that the instrument is in the actual pos- 
session of some third person if it is still within the 
control of the adverse party, but under such cir- 


N. Y.—Life, ete., Ins. Co. v. Me-|infra § 1338], 


EVIDENCE 


[22°O2a7] teal 


cumstances the latter is held to his obligation to 
produce the writing on notice, and upon his failure 
to do so secondary evidence is admissible.2° The 
same rule applies where the document is in the cus- 
tody of another court from which it may be with- 
drawn,*? or is out of the jurisdiction.?§ 

[§ 1336] e. Denial of Possession. In order to 
render secondary evidence admissible, it is not nec- 
essary that the party entitled to the custody of an 
instrument should, upon being notified to produce 
it, admit having it in his possession, but secondary 
evidence is admissible where he denies having it in 
his possession ;*® or disclaims any knowledge of the 
instrument.°° Thus, where the addressee of a letter 
denies having received it, the writer, on showing 
that it was duly mailed,*1 is usually permitted to 
introduce secondary evidence of its contents,®? al- 
though in such case it is a question for the jury 
whether the alleged original ever existed.% 

[§ 1337] f. Refusal to Produce Article for In- 
spection. Where a party refuses, on demand being 
made, to produce, for the inspection of witnesses 
and of the jury, an article, the value of which is 
in question, the adverse party may introduce sec- 
ondary evidence of its value.*4 

[§ 1338] g. Document Not within Control of 
Adversary. If the document is held by a third 


its contents, although they deny it 


chanics’ F. Ins. Co; 71 Wend. 31; “It [the deed] having been made]|ever came to their possession. Ken- 

Jackson v. McVey, 18 Johns. 330. and delivered to their ancestor, the |nedy v. Geddes, 3 Ala. 581, 37 AmD 
N. B.—Cyr vy. DeRosier, 40 N. B.| presumption is that it was in their | 714. 3 

SAS; possession or within their control, 27. Jackson v. Shearman, 6 Johns. 
21. Carr v. Gale, 5 F. Cas. No.|and that they had it in their power| (N. Y.) 19; Rush v. Peacock, 2 M. & 


2,435, 3 Woodb. & M. 38; Skillman v. 
Downs, 10 La... 103. 

[a] Illustration.—Where a party 
on being ordered to produce his books 
on the trial sent them sealed up with 
directions to the clerk not to allow 


to produce it. 


[a] 
ternal 


Their failure to do 
so, after notice, entitled the defend- 
ant to prove its contents by parol.” 
Newsom v. Davis, supra. 

Delivery to secretary of fra- 


insurance company.—Where 


Rob. 162. 

28. Missouri, ete. R. Co. v. El- 
liott, 102 Fed. 96, 42 CCA 188 [aff 2 
Ind. T. 407, 51 SW 1067]. 

2955 Dunbariva Uv S256 U.S 4185; 
15 SCt 325, 39 L. ed. 390; Benjamin 
v. Ellinger, 80 Ky. 472. 


them to be opened, secondary evi- 
dence of their contents was admitted. 
Skillman vy. Downs, 10 La. 103. 

22. Speiser v. Phoenix Mut. L. 
Ins. Co., 119 Wis. 530, 97 NW _ 207; 
Calerattiv: 2Guest, f1898) 1 'Q:7B: 


759; Lloyd v. Mostyn, 10 M. & W. 
478, 152 Reprint 558. 
[a] In an action on a life insur- 


ance policy, certified copies of the in- 
sured’s application for the policy in 
question and of a prior application 
to another company and the medical 
report to such company are admis- 
sible, the companies not being sub- 
ject to compulsion to surrender their 
private papers. Speiser v. Phoenix 
Mut. L. Ins. Co., 119 Wis. 530, 97 NW 


207. 
23. See Witnesses [40 Cyc 2376]. 
24. U. S.—Rhoades v. Selin, 20 F. 


Cas. No. 11,740, 4 Wash. C. C. 715. 
Conn.—Lynde v. Judd, 3 Day 499. 
N. Y.—Mitchell’s Case, 12 AbbPr 

249; Coveney v. Tannahill, 1 Hill 33, 

37 AmD 287; Jackson v. McVey, 18 

Johns. 330; Brandt v. Klein, 17 Johns. 

335; Hubble v. Judd Linseed, etc., 

‘Oil Co., 19 AlbLJ 97. 

Vt.—Durkee v. Leland, 4 Vt. 612. 
Eng.—Dwyer v. Collins, 7 Exch. 


639. 12 EngL&Eq 532, 155 Reprint 
1104. 
fa] Svubpeena duces tecum not a 


notice.—Where an instrument relat- 
ing to the cause is delivered by the 
adverse party to his attorney, it is a 
confidential communication which the 
attorney cannot be permitted to dis- 
close, and if the other party desires 
to prove its contents he must give 
notice to produce it. Production can- 
not be compelled by force of a sub- 
pena duces tecum served upon the 
attorney, and the subpoena in such a 
case cannot operate as a notice to 
produce. McPherson v. Rathbone, 7 
Wend. (N. Y..) 216. 
-25. Alabama Dist. Grand Lodge 
v. Jones, 5 Ala. ‘A. 367,59 S 313; 
“Newsom v. Davis, 20 Tex. 419, 426; 
Parry v. May, 1 M. & Rob. 279 [quot 


[22 C.J.—64] 


the local secretary of a fraternal in- 
surance company was the agent of 
the order for the purpose of obtain- 
ing the policy upon the death of an 
insured, a delivery to such secretary 
was a delivery to the lodge, so as 
to charge it with the custody of the 
policy and permit secondary evidence 
of its contents after demand for pro- 
duction. Alabama Dist. Grand Lodge 
v. Jones, 5 Ala. A. 367, 59 S 313. 

26. U. S.—Missouri, ete., R. Co. v. 
Elliott, 102 Fed. 96. 42 CCA 188 [aff 
2 Ind. T. 407, 51 SW 1067]. 

Ala.—Blevins v. Pope, 7 Ala. 371. 

La.—Hills v. Jacobs, 7 Rob. 406. 
ye rah ya v. Harding, 8 Me. 

ie 

Mo.—Pope v. Mooney, 40 Mo. 104. 

N. Y¥.—Jackson v. Sherman, 6 
Johns. 19. 

Pa.—McKellip v. MclIlhenny, 4 
Watts 317, 28 AmD 711. 

S. C.—Uzzell v. Horn, 71 S. C. 426, 
51 SH 253. 

Eng.—Sinclair v. Stevenson, 2 Bing. 
514, 9 HCL 684,130 Reprint 404,1C.& 
P. 582, 12 ECL 331; Bell v. Francis, 
INCI & "P24667°38 EHChLs505 Burton iw. 
Rayne, 2 Weg GP: 7520, 22 HCL 709; 
Partridge v. Coates, 1 C. & P. 534, 12 
ECL 307; Wright v. Bunyard, 2 F. & 
EVO 193i Irwin wvembever,.2) Ho é BR: 
296; Baldney v. Ritchie, 1 Stark. 338, 
2 ECL 133; Parry v. May, 1 M. & Rob. 
279. 

[a] An instrument in the posses- 
sion of one of two executors is, in 
contemplation of law, in the posses- 
sion of both and it will be assumed 
that either of them has the instru- 
ment under his control. Fralick v. 
Presley, 29 Ala. 457, 65 AmD 413. 

[b] Notice to executor of de- 
ceased custodian.—Where a bill pre- 
sented to a drawee for acceptance 
was at his request left with him, a 
notice to his executors after his death 
to produce it on the trial of an ac- 
tion against them for the refusal of 
their testator to accept will authorize 
the admission of parol evidence of 


80. Jones v. Jones, 38 Cal. 584; 
McDowell v. 4Xtna Ins. Co., 164 Mass. 
444, 41 NE 665; Augur Steel Axle, 
etc., Co. v. Whittier, 117 Mass. 451; 
Sugar Pine Lumber Co. v. Garrett, 
28 Or. 168, 42 P 129; Press Pub. Co. 
v. Reading News Agency, 44 Pa. 
Super. 428. 

81. Boening v. North American 
Union, 155 Ill. A. 528; Sun Ins. Co. v. 
Earle, 29 Mich. 406; Standard Fash- 
ion Co. v. Hennessy-Robinson Co., 
143 App. Div. 248, 128 NYS 22. 

[a] The contents of a postal card 
duly sent by mail may be shown 
without proof of the affixing of a 
stamp. Boening v. North American 
Union, 155 Ill. A. 528. 

Pr2sumption of receipt of mail 
matter see supra §§ 36—44. 

32. Ill.—Dick v. Zimmerman, 207 
Tll. 636, 69 NE 754 [aff 105 Ill. A. 
615]; Boening v. North American 
Union, 155 Ill. A. 528. 

e.—Ross v. Reynolds, 112 Me. 
4Htna Ins. Co., 


M 
223, 91 A 952. 

Mass.—McDowell v. 

164 Mass. 444, 41 NE 665; Augur 
Steel Axle, etc., Co. v. Whittier, 117 
Mass. 451. 

Or.—Sugar Pine Lumber 
Garrett, 28 Or. 168, 42 P 129. 

Pa.—Press Pub. Co. v. Reading 
News Agency, 44 Pa. Super 428. 

Wash.—Hanson y. Columbia, etc., 
R: Co., 75 Wash. 342, 134,.P 1058. 

[a] Contrary view.—Freeman yv. 
Morey, 45 Me. 50, 71 AmD 527. 

33. Dunbar v. U. S., 156 U. S. 185, 
196,15) SCt 325, 39 Li: ed. 390. 

“Of course whether any such let- 
ters were ever written, and what, if 
written, they contained, presented a 
question of fact depending on the 
credibility of the witness, and that 
question of fact was for the con- 
sideration of the jury, and not for 
the determination of the court.” 
Dunbar v. U. S., supra. 

34. Sullivan v. Girson, 39 Mont. 
274, 102°P.320 (ring). 


Cou iV. 
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person and is not in the adverse party’s control, the 
notice is inoperative, and the party’s failure to pro- 
duce the document will not warrant the admission 
of secondary evidence, but the party seeking to 
introduce the evidence must summon the third per- 
son or show that with due diligence the document 
cannot be obtained.*® 

[§ 1339] h. Effect of Production of Original 
Instrument. Where the adverse party has produced 
the original instrument in compliance with a notice 
to do so, secondary evidence of its contents can- 
not, of course, be introduced.*® But where sec- 


‘ondary evidence has been introduced on failure to 


comply with the notice, the fact that the original 
evidence is afterward produced does not render 
erroneous the previous admission of the secondary 
evidence.?* 

[§ 1340] .F. Inadmissibility of Primary Evi- 
dence. Secondary evidence of the contents of a 
writing cannot be introduced where it appears that, 
for any reason, the writing if produced would not 


35. Ala.—Powell v. Know, 16 Ala. 


EVIDENCE 


87. Phenix Ins. Co. v. Jacobs, 23 
364. Ind. A. 509, 55 NE 778; Gulf, ete., R. Ky 


[§§ 1338-1341 


be admissible,®® even if its absence is satisfactorily 
explained.*®? "A fortiori, after a writing itself has 
been offered in evidence and rejected, parol evidence 
of its contents cannot be received,*® unless, it has 
been held, the writing itself was ciearly admissible 
and its exclusion improper,*! in which ease the 
party who procured its exclusion cannot be heard 
to object that parol evidence of its contents is not 
the best evidence.*?. If the fact to which the writ- 
ing relates can be proved independently of the 
writing, it may be proved by parol evidence even 
though the writing if produced vould not be received 
as evidence of the fact.*% 

[§ 1341] G. Preliminaries to Admission of 
Secondary Evidence—1. Proof of Execution, Exist- 
ence, and Genuineness of Original Instrument. Be- 
fore a party can be permitted to introduce second- 
ary evidence of the contents of a written contract, 
deed, or other instrument stated to have been lost 
or destroyed, satisfactory proof must be made of 
the former existence 44 and proper execution *> of 


Ill. Palmer v. Logan, 4 Ill. 56. 
.—Frashure y. Com., 176 Ky. 244, 


Ga.—Bell v. Chandler, 23 Ga. 356. 

Tll.—Landt v. McCullough, 103 Ill. 
A. 668; La Salle Pressed Brick Co. v. 
Coe; 53 Til A.. 506, 

Kan.—Jobes v. Lows, 63 Kan. 886, 
66 P 627. 

Me.—Baker v. Pike, 33 Me. 213. 

N. Y.—Birkbeck v. Tucker, 2 N. Y. 
Super. 139; Chaffee v. Cox, 1 Hilt. 78; 
Makepeace v. Ferris, 132 NYS 780; 
Berg v. Carroll, 16 NYS 175; Vogell 
v. Rhind, 11 NYSt 564. 

Oh.—Falardeau yv. U. H. H. Smith 
Co... 317 Oh.--Cir, Ct® 649, 65ir fawot 
Cyc]; Falardeau v. U. H. H. Smith 
Coptlss Oh. Cir Cty Nats. ci268yi2ir1 
[quot Cyc]. 

Okl.—Landon v. Morehead, 34 Okl. 
C01, 11:26) P1027: 

Pa.—De Baril v. Pardo, 3 Pa. Cas. 
148, 8 A 876. . 

Eng.—Whitford v. Tutin, 10 Bing. 
895, 25 ECL 189, 131 Reprint 957, 6 
C. & P. 228, 25 ECL 407; Evans v. 
Sweet, 1°C. &) Py.27%; 12 ECL 166,0R. 
S&) Miv83, 21) BCL “706; \Hibberd tv. 
Knight, 2 Exch. 11, 154 Reprint 385; 
Parry v. May, 1 M. & Rob. 279. 

“In order to let in secondary evi- 
dence the instrument need not be in 
the actual possession of the party; it 
is enough if it is in his power, which 
it would be, if in the hands of a 


/party in whom it would be wrongful 


not to give up possession to him. 
But he must have such a right to it, 
as would entitle him not merely to 
inspect but to retain; that is not so 
here, because even if the document 
were given to the defendant for the 
purpose of this cause, it must be re- 
turned.” Parry v. May, 1 M. & Rob. 
279, 280. . 

{a] The rule applies where the 
nature of the instrument, production 
of which is desired, is such as to 
raise the inference that it is not in 
the possession or control of the party 
notified to produce it, but that it is 
properly in the custody of some third 
person. Bell v. Chandler, 23 Ga. 356 
(a fieri facias is presumed to be in 
the possession of the clerk, and there- 
fore a notice to a party to produce 
it is not a sufficient foundation for 
the introduction of secondary evi- 
dence). To same effect Powell v. 
Knox, 16 Ala. 364. 

{b] Admission of codefendant.— 
Where it is not shown that papers 
are in the possession or control of a 
defendant who has been notified to 
produce them, an admission made by 
his codefendant will not establish 
that fact. Birkbeck v. Tucker, 2 N. 
Y. Super. 139. 

36. Carr v. Gale, 5 F. Cas. No. 
2,435, 3 Woodb. & M. 38; Dean v. Car- 
nahan, 7 Mart. N. S. (La.) 258. 


Con Vz Leatherwood, 29 Tex. Civ..A. 
507, 69 SW 119. 

ea Ala.—Street v. Kelly, 67 Ala. 
Ga.—Epping v. Mockler, 55 Ga. 376. 
baal Teomniehy v.* Breeny 7 Ti, yA. 

Me.—Gage v. Wilson, 17 Me. 378; 
Hovey v. Dean, 13 Me. 81. 

a: H.—Chesley v. Frost, 1 N. H. 

N. Y.—Peck v. Valentine, 94 N. Y. 
569 [rev 29 Hun 668]; Clute v. 
Small, 17 Wend. 238. 

Tex.—Baldridge v. Penland, 68 Tex. 
441, 4 SW 565. 

[a] The rule applies: (1) Where 
execution of the original is not 
properly proved. Epping v. Mockler, 
55 Ga. 376; Hovey v. Deane, 13 Me. 
31. (2) Where the subscribing wit- 
nesses are not produced and no 
excuse is given for their absence. 
Street v. Kelly, 67 Ala. 478; Gage v. 
Wilson, 17 Me. 378. 

39. Peck vy. Valentine, 94 N. Y. 569 
{rev 29 Hun 668]; Clute v. Small, 17 
Wend. (N. Y.) 238; Baldridge v. Pen- 
land, 68 Tex. 441, 4 SW 565. 

40. Comisky v. Breen, 7 Ill. A. 
369 (record of proceedings of justice 
of the peace). 

41. Nebeker v. Harvey, 21 Utah 
363, 60 P 1029 (contract). 

42. Burnett v. Crawford, 50 S. C. 
161, 27 SE 645. 

43. Sparks v. Rawls, 17 Ala. 211; 
Paysant v. Ware, 1 Ala. 160; Peo. v. 
Leonard, 106 Cal. 302, 39 P 617; Gil- 
bert v. Chicago, etc., R. Co., 156 lowa 
440, 1836 NW 911; Charleston y. Al- 
len, 6 Vt. 6338. 

[a] Ilustration.—The testimony 
of one competent to testify as to how 
much steers bought by him had 
gained from the time of the purchase 
until sold a few months later is ad- 
missible as against the objection that 
it is not the best evidence on it ap- 
pearing that the animals had been 
weighed at the stockyards when 
bought and sold and a record there- 
of kept, the record not being admis- 
sible in evidence, and there being no 
proof that the scales were balanced, 
or that the person weighing had 
done so accurately. Gilbert v. Chi- 
cago, ete., R. Co., 156 Iowa 440, 136 


NW 911. 
iene U. S.—Doe v. Aiken, 31 Fed. 


Ala.—Rucker v. Jackson, 180 Ala. 
109, 60 S 189, AnnCas1915C 1058. 

Ariz.—Lally v. Cash, 18 Ariz. 574, 
164 P 448, 446 [quot Cyc]. 

Ga.—James v. Steele, 147 Ga. 598, 
95 SE 11; Drew v. Drew, 146 Ga. 479, 
91 SE 541; Probasco v. Shaw, 144 Ga. 
416, 87 SE 466. 


195 Sw 409. 

Minn.—Groff vy. Ramsey, 19 Minn. 
44, c 
N. J.—Durbrow v. Hackensack 
Meadows Co., 77 N. J. L. 89, T1 A 
59; Borstelman v. Brohan, 81 N. J. 
Eq. 401, 87 A 145. 

N. Y.—Fitch v. Shubert Theatrical 
Co., 174 App. Div. 229, 160 NYS 1066; 
Brook v. Levinson, 159 NYS 880. 


Okl.—Hallam v. Claggett, 167 P 
215; Hallam v. Claggett, 166 P 879; 
Hallam v. Bailey, 166 P 874. 


Or.—Kenworthy vy. Slooman, 62 Or. 
604, 125 P 273. 

Pa.—Porter v. Wilson, 13 Pa. 641. 

Tex.—Village Mills Co. v. Houston 
Oil. Co., (Civ. A.) 186 SW 785. 

W. Va.—Showalter v. Chambers, 77 
W. Va. 720, 88 SE 1072. 

“It is elementary that, in order to 
lay the foundation for the introduc- 
tion of secondary evidence, it must 
clearly appear that the lost paper 
actually existed.’ Pineland Club v. 
hie 171 Bed. 341, »347,,\96 CCA 

[a] The recording of a deed and 
an original receipt for it by the clerk 
of the county court furnish sufficient 
evidence of its existence. Village 
Mills Co. v. Houston Oil Co., (Tex. 
Civ. A.) 186 SW _ 785. 

[b] Slight evidence of the exist- 
ence of the original writing (1) has 
been deemed sufficient to lay the 
foundation for secondary evidence, 
where no issue iS made as to the ex- 
istence of the writing. Doe v. Aiken, 
31 Fed. 393 [cit Ga. Code § 8769]; 
Poulet v. Johnson, 25 Ga. 403; Doe 
v. Biggers, 6 Ga. 188; Groff v. Ram- 
sey, 19 Minn. 44. (2) But where an 
issue is made on this question the 
court will require cogent and satis- 
factory evidence. Oliver v. Persons, 
30 Ga. 391, 76 AmD 657. 

[c] “Where there is a dispute 
whether a written agreement  be- 
tween the parties ever existed, and 
none is produced and none found, 
parol evidence of the contents of the 
alleged instrument, the proper foun- 
dation being laid, is admissible.” 
Huntoon vy. Brendemuehl, 124 Minn. 
54, 144 NW 426. 

45. U. S.—Pineland Club v. Rob- 
ert, 271, ed...341,,.96: CGA. 2333,.U,.S. 
v. The Paul Shearman, 27 F. Cas. No. 
16,012;;:,Pet..,C..G,..98. 

Ala.—Rucker v. Jackson, 180 Ala. 
109, 60 S 189, AnnCasi915C 1058; 
Hughes v. Southern Warehouse Co., 
94 Ala. 6138, 10 S 1388; Potts v. Cole- 
man, 86 Ala. 94, 5 S 780; Singer Mfg. 
Co. v. Riley, 80 Ala. 314; Shorter v. 
Sheppard, 33 Ala. 648. 


Cal.—Reynolds v. Lincoln, 71 Cal. 
183, 29. Pl 176,12, P 449, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the instrument. 


things are necessary to the taking 
strument, that it was delivered 46 


Colo.—Reynolds v. Campling, 23 
Colo. 105, 46 P 6389; Young v. Ss. 
eas, etc., Cor 620 Colo. A, 331, 148 P 
ata .—Kelsey v. Hanmer, 18 Conn. 
Ff Eee dy v. Stewart, 19 Fla. 

Ga.—Fay v. Burton, 147 Ga. 648, 95 
SE 224; Ginn v. Ginn, 142 Ga. 420, 
83 SE 118; Conant v. Jones, 120 Ga. 
568, 48 SE 234; Crummey y. Bentley, 
114 Ga. 746, 40 SE 765; Garbutt Lum- 
ber Co. v. Gress Lumber Gol, 144 Gaz 
821, 35 SE 686; Smith v. Smith, 106 
Ga: 303, 31 SE’ 762; Dasher v. Ellis, 
102 Ga. 830, 30 SE 544; Calhoun v. 
Calhoun, 81 Ga. 91, 6 SE 913; White 
v. Clements, 39 Ga. 2325 Durham v. 
Holeman, 30 Ga. 619; Heard v. Mc- 
Kee, 26 Ga. 332; James v. Pepper, 10 
Ga. A. 266, 73 SE 407. 

Tll.—-Tucker vir Duncan 224.i11)): 
a AS NE 613; Palmer v. Logan, 4 

Ind.—Forsythe v. Park, 16 Ind. 247. 

Iowa.—Marks v. Hass, 166 Iowa 
340, 147 NW 740; Houghtalling v. 
Houghtalling, 112 Nw 197, 

Kv.—Helton y. Asher, 103 Ky. 730, 
46 SW 22, 20 KyL 935, 82 AmSR 601; 
Elmondorff v. Carmichael, 3 Litt. 472, 
14 AmD 86; Embry v. Millar, 1 A. K. 
Marsh. 300, 10 AmD 732. 

Me.—McCleery v. Lewis, 104 Me. 
33, 70 A 540, 19 LRANS 438; Elwell 
v. Cunningham, 74 Me. 127; Moor v. 
Carey, 42 Me. 29; Dunlap v. Glidden, 
eee 510; Kimball v. Morrell, 4 Me. 


Md.—Robinson vy. Singerly Pulp, 


Bete Gon 110. Md? 882.0 e72 ArPs 28 
Young 4 ek 4 Mad. 362 [aff 3 
Md. Ch. 398]. 

Mase — Tillotson v. Warner, 69 
Mass. 574. 


Minn.—Slocum y. Bracy, 65 Minn. 
100. 67 NW 843; Stocking v. St. Paul 
Trust Co., 39 Minn. 410, 40 NW 365; 
yor of Education v. Moore, 17 Minn. 

Miss.—Weiler v. Monroe County, 
74 Miss. 682, 21 S 969, 22 S 188. 

Mo.—Ebersole v. Rankin, 102 Mo. 
488, 15 SW 422; Gould v. Trowbridge, 
32 Mo. 291; Boatman v. Curry, 25 Mo. 
433; Zollman v. Tarr, 93 Mo. A. 234; 
Shea v. Seelig, 89 Mo. A. 146; Brink- 
man v. Luhrs, 60 Mo. A. 512; Hol- 
man v. Bacchus, 24 Mo. A. 629. 

/Nebr.—Peycke v. Shinn, 94 NW 
135; Whitwell v. Johnson, 2 Nebr. 
(Unoff.) 66, 96 NW 272; Samuelson 
v. Gale Mfg. Co., 1 Nebr. (Unoff.) 
ak 95 NW 809. 

J.—Durbrow v. Hackensack 
ieNdcds Gor MT TIN fd aes (899 2eieTal: VA: 
59 a Cyel: 

. Y.—Edwards v. Noyes, 65 N. Y. 
126. Metcalf v. Van Benthuysen, 3 
N. Y. 424; Goodman v. Schwab, 136 
App. Div. 583, 121 NYS 69; McKiner- 
on v. Bliss, 31 Barb. 180 [aft ZN Ye 
206]. 

N. C.—Gillis v. Wilmington, etc., 
R. Co., 108 N. C. 441, 13 SE 11, 1019; 
Tooley v. Lucas, 48 N. CAL4G6S Lam- 
bert v. Lambert, 33 N. C. 162. 

N. D.—Enderlin Inv. Co. v. Nord- 
hagen, 18 N. D. 517, 123 NW 390. 

Okl.—Hallam v. Bailey, 166 P 874. 

Or.—State v. Leasia, 45 Or. 410, 78 
P 328. 

Pa.—Burr v. Kase, 168 Pa. 81, 31 A 
954: Emig v. Diehl, 76 Pa. 359; Por- 
ter v. Wilson, 13 Pa. 641; McRey- 
nolds v. McCord, 6 Watts 288; Meyer 
Ver barker, 16. sbinna: 2238) Comwurv. 
Yerkes. 52 Pa. Super. 68; Anders v. 
New Jersey Cent. R. Co, 19 Pa. 
Super. 564. 

Philippine.—Veguillas v. 
25 Philippine 315. 

So) C2Uzzell®vieHorn: 71S? C2426, 
53; Woolfolk v. Gainteville 
Mfs. -Co.}22 ‘S.-C. 1332; Howell v. 
House, 9 S.-C. L. 80. 

Tex. “Hampshire v. Floyd, 39 Tex. 
103; Village Mills Co. v. Houston Oil 


Jaucian, 


It must also be shown, where these 


ese Cale 


EVIDENCE 


effect of the in- 
and accepted ;47 


Co., (Civ. A.) 186 SW 785; Robbins 
v. Hubbard, (Civ. A.) 108 SW 1773; 
Morris v. Southern Shoe Co., 44 Tex. 
Civ. A. 488, 99 SW 178; Davis v. Rag- 
land, 42 Tex, Civ. A. 400, 93 SW 1099. 

Utah.—Pennington vy. Redman Van, 
ete., Co., 34 Utah 223, 97 P 115. 

Va.—Carter v. Wood, 103 Va. 68, 48 
SE 553. 

W. Va.—Snyder v. Charleston, etc., 
Bridge Co., 65 W. Va. 1, 6, 63 SE 616, 
131 AmSR 947 [cit Cyc]. 

Wis.—Milwaukee Worsted Mills v. 
Winsor, 157 Wis. 538, 147 NW 1068. 

N. B.—Nova Scotia Bank y. Dun- 
can, 32 N. B. 308 

Ont.—Ansley ve Breo,, 14 - Uw; Gc: 
Pith: Gouch va. Mcbride; 1050. C.sG: 
P. 166; Barr v. Canada L. Assur. Co., 
2680. (Ce OB .w 614; awigkeon v. Mc- 
Farlane, 22 U. C. Q. 

But compare See v. Harper, 
1 Del. 444 (where it is said: ‘When 
the loss is proved; proof of execution 
must follow’). 

[a] Execution of a lost deed must 
be as strictly proved as if the deed 
itself were produced in court, or sec- 
ondary evidence of its contents is not 
admissible. Mariner v. Saunders, 10 
Ill. 113; Wells v. Jackson Iron Mfg. 
Co., 48 N. H. 491; State v. Shinborn, 
46 N. H. 497, 88 AmD 224; Melvin v. 
Marshall. 22 N. H. 379. 

[b] Proof of suppression or de- 
struction by the party (1) to be af- 
fected by the instrument is equiva- 
lent to proof of execution where no 
better evidence can be had. McCredy 
v. Schuylkill Nav. Co., 3 Whart. (Pa.) 
424. (2) Thus where parol evidence 
was offered to prove that plaintiff 
executed a discharge of defendant 
from a certain claim, and tendered it 
to him in the court room, by putting 
it in his lap, and that he brushed it 
or it fell upon the floor and was not 
afterward seen, it was held that the 
evidence was admissible; the instru- 
ment under such circumstances being 
considered a lost paper. Stoddard v. 
Mix, 14 Conn. 12. 

[c] When a deed is not produced 
after due notice to the party having 
the control of it, the court will be 
liberal in the application of the rule 
which allows secondary evidence; 
and, although there is no direct evi- 
dence of the identity and execution 
of the deed, proof of circumstances 
tending to establish these facts is 
admissible and proper to be submit- 
ted to the jury. Bright v. Young, 15 
Ala. 112. 

[d] Circumstantial evidence may 
be resorted to for proof of execution. 
Proctor, etc., Co. v. Blakely Oil, etc., 
Co., 128 Ga. 606, 57 SE 879; Fay v. 
Burton, 117 Ga. 648, 93 SE 224. 

Le] Attested instrument.—A 
showing that an assignment of a pat- 
ent, a copy of which it was sought to 
introduce in evidence, was subscribed 
to by two witnesses, rendered it 
necessary to introduce the testimony 
or depositions of such witnesses, or 
to show that they were dead or in- 
competent to testify as to the execu- 
tion of the assignment. Columbia 
County Bank v. Emerson, 101 Ark. 
331, 142 SW 852. 

{f] Effect of record.—Under Civ. 
Code § 3611, providing for'the estab- 
lishing of lost deeds, if a properly 
established copy of a lost deed has 
been placed upon record, it is admis- 
sible without proof of the execution 
of the original deed. Leggett v. 
Patterson, 114 Ga. 714, 40 SE 736. 


[g] Evidence sufficient to show 


‘existence or execution of instrument. 


—(1) Generally. Russell v. Harris, 
426, 99 AmD 421; McCaughn 
v. Young, 85 Miss. 277, 37 S. 839; 
Interurban Constr. Co, v. Hayes, 191 
Mo. 248, 89 SW 927; State v. Leasia, 
45 Or. 410, 78 P 328; Vann v. George, 
(TBex:-Giv. Aj); 191 Sw 585; Western 
Union Tel. Co, v. Salter, (Tex. Civ. 
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and it is also necessary to prove that the instru- 
ment was genuine.*§ 
be complied with before introducing secondary evi- 


The same requirements must 


A.) 95 SW 549. (2) Affidavit. Blair 
viet Blacks 21 «NYS: 754s [aff 141, Ni. Ye 
53, 85 NE 941]. (3) Agreement for 


arbitration. Proctor, Vete;, ) Cosby: 
Blakely Oil, etc., Co., 128 Ga. 606, 57 
SE 879. (4) Complaint and warrant 


in action before justice of the peace. 
Tillotson v. Warner, 69 Mass, 574. 
(5) Deed. Beall v. Dearing, 7 Ala. 
124; Swift v. Fitshugh, 9 Port (Ala.) 
39; Harrell v. Enterprise Sav. Bank, 
183 Tl; 538, “56° "NE 63; Golder’ vi 
Bressler, 105 Ill. 419; Dickerson v. 
Talbot, 14 B. Mon. (Ky.) 60; Gaston 
v. Merriam, 33 Minn. 271, 22 NW 
614; Reinboth v. Zerbe Run Impr. 
Go.; 29) Pa. 139s) Gray “v.(Coultersad 
Pa. 188; Garwood v. Dennis, 4 Binn. 
(Pa.) 314; Hobbs v. Beard, 43 S. C. 
370, 21 SE 305; Belton v. Briggs, 4 
S. C. Eq. 465; Boedefeld v. Johnson, 
(Bex Civil, Avi 2005 Siw Tao: (6) 
Power of attorney. Williams v. Con- 
ger, 125.0. Si 397, 8 SCt 933 esi) le 
ed. 778. (7) Promissory note. Man- 
dell v. Fulcher, 86 Ga. 166, 12 SE 
469. (8) Receipt. Sank Centre Bad, 
of Education v. Moore, 17 Minn. 412. 
(9) Sheriff’s return of list of lands 
to be sold for taxes. Hair v. Melvin, 
47. NaC. 59. 7.410). “"Erustee’s' spond, 
Boydiv, Com, .36° Pa. 355. 

{h] Evidence not sufficient to 
show existence or execution of in- 
strument.—(1) Generally. Columbia 
County Bank v. Emerson, 101 Ark. 
331, 143 SW 852; Davidson v. Mur- 
phy, 13 Conn. 213; Bush v. W. A. Me- 
Carty Co., 127 Ga. 308, 56 SE 430, 9 
AnnCas 240; Baltimore, etc., R. Co. v. 
Brubaker, 217 Ill. 462, 75 NE 5238; 
Borstelman v. Brohan, 81 N. J. Eq. 
401, 87 A 145; Pennington v. Red- 
man Van, etc., Co., 34 Utah 223, 97 P 
115; Carter v. Wood, 103 Va. 68, 48 
SE 558. (2) Deed. Stewart v. Stew- 
art, 19 Fla. 846; Metcalf v. Van Ben- 
thuysen, 3 N. Y. 424. (3) Promissory 
note. Borland vy. Phillips, 3 Ala. 718. 

46. Cal.—Lewis v. Burns, 122 Cal. 
358, 55: P 132. 

Ga.—Smith v. Smith, 112 Ga. 351, 
37. SE 407. 

N. Y.—Commercial Cable Bldg. Co. 
v. Se 168 NYS 13. 

D.—Enderlin Iny, Co. v. Nord- 
ie ESE NE. Doe biti pelios NIV VEnO we On 

Okl.—Hallam v. Bailey, 166 P 874. 

Pa.—Jack v. Woods, 29 Pa. 375; 
McCredy v. Schuylkill Nav. Co., 3 
Whart. 424. 

Tex.—Village Mills Co. v. Houston 
Oil Co., (Civ. A.) 186 SW 785. 

[a] A copy of a letter cannot be 
received without proof that the orig- 
inal was mailed. Commercial Cable 
Bldg. Co. v. McKenna, 168 NYS 13. 


[b] The recording of a _ deed 
raises a presumption of its delivery 
which is sufficient proof. Village 
Mills Co. v. Houston Oil Co. (Tex. 
Civ. A.) 186 SW 785. 

{c] Escrow.—Where it appears 
that the instrument was held as an 


escrow, Secondary evidence of its con- 
tents cannot be received. McCredy 
v. Schuylkill Nav. Co., 3 Whart. (Pa.) 
424. 

{[d] Delivery for cancellation.— 
Where a grantor obtains possession 
ef the grantee’s deed, by delivery or 
with the consent of the grantee, with 
a view to its cancellation, the grantee 
will not be permitted to allege that 


-the deed is lost and thereupon give 


Thompson 
68 AmD 


evidence of its contents. 
Thompson, 9 Ind. 323, 
638. ; 
47. Village Mills Co. v. Houston 
Oil Co., (Tex. Civ. A.) 186 SW 785. 
[a] Acceptance of a deed is suffi- 
ciently shown by evidence of a claim 
under the deed and subsequent trans- 
fers making a claim of title depend- 


ing on it. Village Mills Co. v. Hous- 
tonicOil, GO... (let, Cly. A.) @ Loos Wi 
ee 

U. S.—Stebbins v. Duncan, 168 


U. 8 32, 2 SCt 313, 27 L. ed. 641; Mc- 


311. 
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dence of the contents of an instrument which is 
beyond the jurisdiction of the court.*9 
dence 1s, of course, competent to show the existence, 
execution, and genuineness of an instrument, with 


a view to introducing secondary 


ecntents after the grounds for the reception of such 
evidence have been shown,°® and the same is true 


Gowan v. Armour, 248 Fed. 676, 160 
CCA 576; Doe v. Aiken, 31 Fed. 393; 
New York Dry Dock v. Hicks, 18 x. 
Cas. No. 10,204, 5 McLean 111; U. S. 
v. The Paul Shearman, 27 F. Cas, No. 
16,01:2,.1. Pet. (Ci,.C.)) 93. 

Ala.—Echols v. Hubbard, 90 Ala. 
309, 7 S 817; Potts v. Coleman, 86 
Ala. 94, 5 S 780; Elliott v. Dyche, 80 
Ala 876. 

Ariz.—Lally v. Cash, 18 Ariz. 574, 
164 P 448. 

Cal.—Bauer v. State, 144 Cal. 740, 
78 P 280; Reynolds v. Jourdan, 6 Cal. 
108. 

Colo.—Bruns y. Clase, 9 Colo. 225, 
Ee oe 
Conn.—Kelsey v. Hanmer, 18 Conn. 


Fla.—Kendrick v. Latham, 25 Fla. 
819, 6 S 871. 
Ga.—James .v. Steele, 147 Ga. 598, 


95 SE i1; Gulfport Cotton Oil, ete., 
Co. v. Underfeed Stoker Co., 135 Ga. 
198, 69 SE 160; McCall v. Bentley, 
114 Ga jwaib2,-.40 > SH 768%. ‘Crum- 
mey v. Bentley, 114 Ga. 746, 40 
SE 765; Garbutt Lumber Co. Vv. 
Gress Lumber Co., 111 Ga. 821, 


35 SE 686; Smith v. Smith, 106 
Ga. 303, 31 SE 762; Oliver v. Per- 
sons, 30 Ga. 391, 76 AmD 657. 

Ill—Palmer vy. Logan, 4 Ill. 56; 
Doggett v. Greene, 163 Ill. A. 369 
[rev on other grounds 254 Ill. 134, 
98 NE 219, AnnCas1913B 1166]. 

Ind.—McNutt v. McNutt, 116 Ind. 
545, 19 NE 115. 2 LRA 372; Forsythe 
ViePark, 16-Ind, .227. 

Iowa.—Geddes v. McElroy, 171 
Towa 633, 154 NW 320. 

Ky.—Frashure v. Com., 176 Ky. 
244, 195 SW 409; Helton v. Asher, 
103 Ky. 730. 46 SW 22, 20 KyL 935, 
82 AmSR 601. 

La.—Marks v. Winter, 19 La. Ann. 
445; Bradley v. Calvit, 5 Mart. 662. 

Me.—White v. Dwinel, 33 Me. 
320. 

Md.—Gunther v. Bennett, 72 Md. 
384, 19 A 1048. 

Mass.—Prince v. Smith, 4 Mass. 

5 


Minn.—Stocking v. St. Paul Trust 
Co., 39 Minn, 410, 40 NW 365. 

Miss.—Martin v. Williams, 42 Miss. 
210, 97 AmD 456. 

Mo.—Attwell v. Lynch, 39 Mo. 519; 
Cheney v. Eggert, 197 Mo. A. 649, 
199 SW 270; Hill v. Sheridan, 128 Mo. 
A. 415, 107 SW 426; Zollman v. Tarr, 
93 Mo. A. 234; Shea v. Seelig, 89 Mo. 
A. 146. 

Mont.—In re Colbert, 51 Mont. 455, 
15s 6 O22. 

Nebr.—Risher v. Madsen, 94 Nebr. 
72, 142 NW 700. 

N. Y.—WNichols_ v. Kingdom Iron 
Ore Co., 56 N. Y. 618; Franklinville 
Union Nat. Bank v. Dean, 154 App. 
Div. 869, 139 NYS 835; McPherson v. 
Rathbone, 7 Wend. 216. 

N. C.—Woody v. Carolina Spruce 
Co., 175. N.C. 645,, 95, SH 9057 ‘Gillis 
v. Wilmington, etc., R. Co., 108 NC, 
441, 13 SE 11, 1019: Rollins v. Henry, 
78 N. C. 342; Fisher v. Carroll, 41 N. 
GC. 485. 

Or.—State v. Leasia, 45 Or. 410, 78 
P 328. 

Pa.—Krise v. Neason, 66 Pa. 253; 
Caufman vy. Cedar Springs Presby. 
Cong., 6 Binn. 59; Anders v. Central 
R. Co., 19 Pa. Super. 564. 

Tex.—Niles v. Oil Co., (Civ. A.) 
191 SW 1748; Village Mills Co. v. 
Houston Oil Co., (Civ. A.) 186 SW 
785; Haywood v. Grand Lodge K. P., 
(Civ. A.) 158 SW 1194. 

Vt.—Lee v. Follensby, 86 Vt. 401, 
85 A 915, 


EVIDENCE 


Parol evi- 


evidence of its 


Va.—Carter v. Wood, 103 Va. 68, 
48 SE 553. 

Eng.—Goodier y. Lake, 1 Atk. “446, 
26 Reprint 284. 

{a] That a person’s name is at- 
tached to an instrument is not suffi- 
cient proof of its genuineness in the 
absence of showing that he put it 
there, or caused or permitted another 
person to do so. Lally v. Cash, 18 
Ariz. 574, 164 P 443. 

{b] Letter.—Before the contents 
of a lost letter can be proved there 
must be testimony tending to prove 
the handwriting, or that it came 
from the alleged writer or his au- 
thorized agent, or was received in 
due course of mail in answer to let- 
ters previously mailed to the address 
of the alleged writer. Whitwell v. 
Soe ke 2 Nebr. (Unoff.) 66, 96 NW 

27 


{c] Proof of handwriting, (1) a 
distinction exists between the proof 
as to lost instruments, and of a pa- 
per produced and under the inspec- 
tion of the witness. With respect to 
lost instruments, and especially 
where the knowledge of the witness 
has been acquired since he saw the 
paper, the proof of the handwriting 
as to the execution of which he testi- 
fies must be of the most unequivocal 
and positive kind. Nothing short of 
actually seeing the party write, or 
an acknowledgment, distinctly and 
clearly made by the party himself, 
will suffice. And, before a witness is 
permitted to state his belief of the 
genuineness of the handwriting of 
another, he must state facts and cir- 
cumstances to show that he has 
knowledge enough to speak of it 
with reasonable certainty. It must 
not be guesswork, or mere probabil- 
ity. Porter v. Wilson, 13 Pa. 641. To 
same effect Hart v. Fckles, 4 Phila. 
(Pa.) 48. (2) So where the witness’ 
only knowledge of the genuineness 
of a letter was derived from the sig- 
nature, and he had no knowledge of 
the writer’s handwriting, it was held 
that his testimony was incompetent. 
Dorsey v. Dorsey, 3 Harr. & J. (Md.) 
410, 6 AmD 506. (3) But where a 
witness who could not remember the 
contents of a letter written to him 
had previously shown the letter to 
another person, it was held that the 
latter, although he had no knowl- 
edge of the handwriting of the letter, 
was competent to prove its contents 
and that the identity of the letter 
together with the evidence to show 
its contents were questions for the 
jury; the theory of the decision be- 
ing that there did not appear to be 
any more satisfactory evidence ob- 
tainable. Curry v. Robinson, 11 Ala. 
266. To same effect Painter v. Led- 
yard, 109 Mich. 568, 67 NW 901. (4) 
If one witness swears positively to 
the handwriting, the proof is suffi- 
cient and it matters not how many 
other witnesses may swear to the 
contrary or what circumstances may 
be proved to cast doubt upon it; the 
secondary evidence becomes admis- 
sible, although the question of its 
sufficiency is still for the jury. Krise 
v. Neason, 66 Pa. 253. 

{d] An admission of a person 
that he executed an instrument is not 
secondary to proof of his handwrit- 
ing, and may of itself be sufficient. 
Krise v. Neason, 66 Pa. 253; Conrad 
v. Farrow, 5 Watts (Pa.) 536. 

fe] Genuineness of telegram.—(1) 
‘While the transcript delivered to 
the person addressed is for some pur- 
poses, as between him and the sender, 
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where it is sought to show for this purpose the 
former existence of a record.5! 
former existence, execution, and genuineness of the 
original instrument should be submitted to the 
jury ®2 who are not concluded by a preliminary 
finding of the court on the subject.** 

Ancient documents. Where lost documents are 


Questions as to the 


deemed the original, it never can be 
so without competent proof that the 
alleged sender did actually send, or 
authorize to be sent, the dispatches 
in question. The primary and orig- 
inal evidence of that fact would be 
the telegram itself in the handwrit- 
ing of the sender, or of an agent 
shown to have been duly authorized. 
But when it appears that the tele- 
gram has been destroyed by the com- 
pany, secondary evidence of the es- 
sential fact may be given.” Oregon Ss. 
Co. v. Otis, 100 N. Y. 446, 453, 3-NE 
485, 53 AmR 221. To same effect 
Flint v. Kennedy, 33 Fed. 820; U. S. 
v. Babcock, 24 F. Cas. No. 14,486, 3 
Dill. 577; Chisholm v. Beaver Lake 
Lumber Co., 18 Ill. A. 131; Smith v. 
Easton, 54 Md. 138, 89 AmR 455 
note; Geiser v. Cathers, (Nebr.) 97 
NW 840; Howley v. Whipple, 48 N. 
H. 487. (2) The secondary evidence 
to prove this fact may be circum- 
stantial. Flint v. Kennedy, 33 Fed. 
820 [app dism 161 U. S. 548, 6 SCt 
719,29 Li. ed. 719]; Oregon SS. Co. 
v. Otis, 100 N. Y. 446, 3 NE 485, 53 
AmR 221. 

{f] Evidence sufficient to show 
genuineness of instrument.—Geddes 
v. McElroy, 171 Iowa 6338, 154 NW 
320; Burkhart v. Loughridge, 124 Ky. 
48, 98 SW 291, 30 KyL 308; Daly's 
Hst., 55 Pa. Super. 488; Jones v. Neal, 
44-°Tex. ‘Civ. A. 412, 098 SW 41%; 
Lee v. Follensby, 86 Vt. 401, 85 A 
9T5. 

{g] Evidence not sufficient to 
show genuineness of instrument.— 
State v. Conroy, 126 Iowa 472, 102 
NW 417. 

49. Lally v. Cash, 18 Ariz. 574, 
164 P 4438, 447 [quot Cyc]; Calhoun 
v. Calhoun, 81 Ga. 91, 6.SH 9185 
White v. Clements, 39 Ga. 232; 


Rhodes v. Seibert, 2 Pa. 18; Porter 
v. Hale, 23 Can. S. C. 265. 
50. Ala.—McLendon v. Ruben- 


stein, 180 Ala. 615, 61 S 902. 

Cal.—Luty v. Cresta, 4 Cal. A. 589, 
88 P 642. 

Conn.—Canfield v. Squire, 2 Root 
300, 1 AmD 71. 

Tll.—Ashley v. Johnson, 74 Ill. 392; 
Cook v. Augustus, 201 Ill. A. 195. 

Ind.—Stoner v. Ellis, 6 Ind. 152. 

Ky.—Gill v. De Witt, 7 KyL 594. 
er co Ve" “Phomas’ 72) isk 

Nebr.—Ponca v. Crawford, 18 Nebr. 
551, 26 NW. 365, 23 Nebr 662; 37 
NW 609, 8 AmSR 144. 

N. Y.—Heimerdinger v. Lehigh Vai- 
ley R. Co., 26 Mise. 374, 56 NYS 188; 
Cohen vy. Elias, 163 NYS 1051. 

S. C.—De Loach vy. Sarratt, 55 S. 
C. 254, 338 SE 2, 35 SE 441; Belton v. 
Briggs, 4S. C. Eq. 465. 

Tex.—Wright v. Giles, 60° Tex. Civ. 
A. 550, 129 SW 1163. 

Utah.—Scott v. Cranch, 24 Utah 
377, 67 P 1068. 

[a] Depositions have been held 
admissible for this purpose. Can- 
field v. Squire, 2 Root (Conn.) 300, 1 
AmD 71, 

51. Ponca v. Crawford, 18 Nebr. 
551, 26 NW 365, 23 Nebr. 662, 37 
NW 609, 8 AmSR 144; Read v. 
ou 3 Hayw. (Tenn.) 159, 9 AmD 

[a] Iustration.—Parol evidence 
is admissible to prove the former 
existence of a judgment. Read v. 
ie 3 Hayw. (Tenn.) 159, 9 AmD 

52. Niles v. Houston Oil Co., (Tex. 
Civ. A.) 191 SW ee 

_53. St. Croix Co. Seacoast Can- 
ning Co., 114 Me. BON, 96 A 1059. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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more than thirty years old and would thus prove 
themselves if produced*®* secondary evidence of 
their contents is admissible without proof of their 
execution °° except where the evidence is met by a 


statutory affidavit of forgery.** 


[§ 1342] 2. Proof of Grounds for Admission 
of Secondary Evidence—a. In General. 


54. See supra § 1165. 

55. Beall v. Dearing, 7 Ala. 124; 
Bogardus v. Trinity Church, 4 Sandf. 
ch (N. Y.) 633; Smith v. Cavill, 20 
Tex. Civ. A. 558, 50 SW 167; Shaffer 
w.. .chaffer, 69, W. Va. 163,71 SEH ,111. 

56. McCall vy. Bentley, 114 Ga. 
752, 40 SE 768. 

57. U. S.—Simpson y. Dall, 3 
Wall. 460, 18 L. ed. 265; Bouldin v. 
Massie, 7 Wheat. 122, 5 L. ed. 414; 
Pineland Club v. Robert, 171 Fed. 341, 
96 CCA 2338; Crosby v. Emerson, 142 
Fed. 713, 74 CCA 45; Security Trust 
‘Co. v. Robb, 142 Fed. 78, 73 CCA 302; 
Maye v. Carberry, 16 F. Cas. No. 
9,339, 2 Cranch C. C. 336; Morehead 
Wap Ur es.s7e Wik. Cas. No. 9,792; iofim. 
Op. 404; Brown v. U. S., 1 Ct. Cl. 377. 

Ala.—Crabtree v. Street, 79 S 192; 
Porter v. Watkins, 196 Ala. 333, 71 S 
687; Whitsett v. Belue, 172 Ala. 256, 
54 S 677; Thomas v. Williams, 170 
Ala. 522, 54 S 494; Georgia Mutual L. 
Industrial Assoc. v. Scott, 170 Ala. 
420, 54 S 182; Sibley v. Smith, 167 
Ala. 158, 52 S 27; Engle v. Patterson, 
N6ivAlas, AEG b2.0S. 39%! Con Wi.e Zime 
merman Mfg. Co. v. Dunn, 163 Ala. 
272, 50 S 906; Brent v. Baldwin, 160 
Ala. 635, 49 S 343; Elliott v. Bank- 
ston, 45 S 178; Powers v. Hatter, 152 


Ala. 636, 44 S 859; Burgess v. Blake, |, 


128 Ala. 105, 28 S 9638, 86 AmSR 78; 
Donegan y. Wade, 70 Ala. 501; Gos- 
sett v. Morrow, 4 Ala. A. 306, 58 S 
799. 

Ariz.—Atchison, etc., R. Co. v. Car- 
row, 18 Ariz. 92, 156 P 965, AnnCas 
1918B 925. 4 

Ark —Twist v. Mullinix, 126 Ark. 
427, 190 SW 851; Lee Line Steamers 
v. Craig, 112 Ark. 550, 164 SW 274; 
-Bagnell Tie, etc., Co. v. Goodrich, 
82 Ark. 547, 102 SW 228; Hope v. 
Shiver, 77 Ark. 177, 90 SW 10038. 

Cal.—Larsen v. All Persons, etce., 
165) Cak 407, 1382.P 751; In re Don- 


nellan, el64esCalsni147) 12fe "Pr 1665 
Downing v. McGrath, 163 Cal. 813, 
124 P 997; Dahler v. All Persons, 


-ete., 1638 Cal. 160, 124 P 995. 

Colo.—Weston vy. Wilkes, 176 P 
470°) Young v.. U. S. Bank, ete, Co., 
Qi Colo: A. 331,148, Bgts: 

Del.—Heldmyer v. Cleaver, 104 A 
635; Shrowders v. Harper, 1 Del. 444. 

D. C.— Guilford Granite Co. v. Har- 
vison Granite Co., 23 App. 1. ‘ 

Fla.—Skinner Mfg. Co. v. Douville, 
57 Fla. 180, 49 S 125. 

Ga.—Kelley v. Jeffries, 147 Ga. 741, 
95 SE 287; Drew v. Drew, 146 Ga. 
479, 91 SE 541; Alaculsey Lumber Co. 
vy. Flemister, 146 Ga. 310, 91 SE 104; 
Mobley v. Pierce, 144 Ga. 327, 87 SE 
24; Baldwin State Bank v. Athens 
Nat. Bank, 144 Ga. 181, 86 SE 538; 
McNatt v. Clarke, 143 Ga. 159, 84 SE 
447; Parks v. Hailey, 142 Ga. 391, 83 
SE 100; Fambrough v. De Vane, 141 
Ga. 794, 82 SE 249; Brown v. Madden, 
141 Ga. 419, 81 SE 196; Garfield Bank v. 
Clark, 138 Ga. 798, 76 SE 95; Florida 
Coca Cola Bottling Co. v. Ricker, 136 
Ga. 411, 71 SE 734; Keen NG Tanner, 

Ga. 194, 71 SE 141; Norman v. 
ohne 136 Ga. 222, 71 SE 140; Gulf- 
port Cotton Oil, etc., Co. v. Underfeed 
Stoker Co., 135 Ga. 198, 69 SE 160; 
McConnell v. Slappey, 134 Ga. 95, 67 
SE 440; Hutcherson ‘v. Ladson, 130 
Ga. 427, 60 SE 1000; Franklin v. 
Pritchard, 122 Ga. 605, 50 SE 342; 
Birmingham Lumber Co. v. Brinson, 
94 Ga. 517, 20 SE 437; Morgan v. 
Jones, 24 Ga. 155; Leader v. Moseley, 
20 Ga. A. 798, 93 SE 541; Portwood 
v. State. 18 Ga. A. 502, 89 SE 591; 
Cashin v. State, 18 Ga. A. 87, 88 SE 
996; Henderson v. Maysville Guano 
Co., 15 Ga. A. 69, 82 SE 588; Mat- 
thews v. Richards, 13 Ga. A. 412, 79 


EVIDENCE 


Where a | dence.5? 


SE 227; Cheffield v. Bainbridge Oil 

Co., 3 Ga. A. 200, 59 SE 725. 
lda.—Keane vy. Pittsburg Lead Min. 

Co., 17 Ida. 179, 105 P 60. 

Ill. Gross v. Thornson, 286 Ill. 
185, 121 NE 600; Vournazos v. Glos, 
263 Ill. 314, 104 NE 1053; Cerny v. 
Glos, 261 Ill. 331, 103 NE 973; Switzer 
v. Honn, 254 111. 621,98 NE 998; Bauer 
v. Glos, 244 Ill. 627, 91 NE 701; Peo. 
v. Nall, 242 Ill. 284, 89 NE 1012; Peo. 
Vay Loledo, ete, Rr. Co.) 28lyiilly 5k, 
83 NE 193; Kennedy v. Borah, 226 Ill. 
243, 80 NE 767; Peo. v. Wiemers, 225 
Ill. 17, 80 NE 45; Glos v. Holberg, 
220 Ill. 167, 77 NE 80; Glos v. Tal- 
cott, 213 Ill. 81, 72 NE 707; Cook v. 
Augustus, 201 Ill. «A. 195; Smidt v. 
Dubois, 190 Ill. A. 568; Osgood 
v. Poole, 165 Ill. A. 68; Worthing v. 
Hall, 153 Ill. A. 587; Hedenberg v. 
Nash, 144 Ill. A. 252; Erbes v. Mc- 
Donald, 134 Ill. A. 388 [aff 231 Tl. 
295, 83 NE 162]; Abersol v. Elmwood 
Coal’ Coz, 106 Til, A. 235. 

Ind.—Gallivan y. Strickler, 118 NE 
679; Pittsburgh, etc., R. Co. v. Brown, 
178 Ind. 11, 97 NE 145, 98 NE 625; 
Anderson Bridge Co. v. Applegate, 
13 Ind. 339; Notre Dame Du Lac 
Univ. v. Winkler Bros. Mfg. Co., 42 
Ind. A. 44, 84 NE 991. 

Ilowa.—Singmaster v. Robinson, 181 
Iowa 522, 164 NW 776; Wolf v. Wolf, 
152 Iowa 121, 181 NW 882; Young v. 
Inman, 146 Iowa 492, 125 NW 177; 
State v. Clark, 141 Iowa 297, 119 NW 
719; Hawkins v. Rice, 40 Iowa 435. 

Kan.—Smith v. Atchison Live 
Stock Co., 92 Kan. 5, 140 P 108. 

Ky.—Lipps v. Turner, 164 Ky. 626, 
aa SW 42; Panny v. Pindell, 7 Bush 
671. 

Me.—McCleery v. Lewis, 104 Me. 
33, 70 A 540, 19 LRANS 438; Dyer 
v. Fredericks, 63 Me. 173; Kimball v. 
Morrell, 4 Me. 368. 

Md.—Seaboard Air-Line R. Co. v. 
Phillips, 108 Md. 285, 70 A 232. 

Mass.—Hindle v. Healy, 204 Mass. 
48, 90 NE 511; Post v. Leland, 184 
Mass. 601, 69 NE 361. 

Mich.—Kelly _ v. Clements, LD 
Mich. 98, 140 NW 1006; Sullivan v. 
Godkin, 172 Mich. 257, 137 NW 521; 
Gelder v. Welsh, 169 Mich. 490, 135 
NW 280; Wells v. Toogood, 165 Mich. 
677, 181 NW 124; Peo. v. Bowen, 165 
Mich. 231, 130 NW 706. : 

Minn.—Slocum v. Bracy, 65 Minn. 
100, 67 NW 843. 

Miss.—MeLeod Lumber Co. v. An- 
derson Mercantile Co., 105 Miss. 498, 
62 S 274; Baldridge v. Stribling, 101 
Miss. 666, 57 S 658; Gulfport Sash, 
etc., Mfg. Co. v. Bond, 95 Miss. 723, 
49 S 260; Shannon v. Summers, 86 
Miss. 619, 38 S 345. 

Mo.—Heinbach vy. Heinbach, 170 
SW 1143; State v. Salmon, 216 Mo. 
466, 115 SW 1106; Sharp v. Missouri 
Paes Re Con 2138 Mos b Lig Pres Siw: 
1154; State v. Lentz, 184 Mo. 223, 83 
SW 970; Liles v. Liles, 183 Mo. 326, 
81 SW 1101; Ebersole v. Rankin, 102 
Mo. 488, 15 SW 422; Cheney v. Eg- 
gert, 197 Mo. A. 649, 199 SW 270; 
Mathes v. Switzer Lumber Co., 173 
Mo. A. 239, 158 SW 729; Henderich 
v. Kansas City, ete. R. Co., 159 Mo. 
A. 190, 140 SW 613; Hill v. Sheridan, 
128 Mo. A. 415, 107 SW 426; State v. 
Teasdale, 120 Mo. A. 692, 97 SW 995. 

N. H.—Keefe v. Sullivan County 
R. Co., 75 N. H. 116, 71 A 379; Wells 
vy. Jackson Iron Mfg. Co., 48 N. H. 
491. 

N. J.—Corbo v. Hast Orange, etc., 
Land Co., 86 N. J. L. 563, 92 A 345; 
Wills v. McDole, 5 N. J. L. 501; Large 
v. Van Doran, 14 N. J. Eq. 208. 

N. M.—Palatine Ins. Co. v. Santa 
Fé Mercantile Co., 13 N. M. 241, 82 
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party seeks to introduce secondary evidence of the 
contents of documents, and as a foundation for the 
introduction of such evidence relies upon the fact 
that the original writings have been lost or de- 
stroyed or are inaccessible to him, he must first 
establish this fact by sufficient and satisfactory evi- 
The same rule applies where it is sought 


P 363: 

N. Y.—Trombley v. Seligman, 191 
N. Y. 400, 84 NE 280 [rev 116 App. 
Div. 910, 101 NYS 1147]; Ross v. Mc- 
Carthy, 168 App. Div. 533, 153 NYS 
104; Franklinville Union Nat. Bank 
v. Dean, 154 App. Div. 869, 139 NYS 
835; Standard Fashion Co. v. Hen- 
nessy-Robinson Co., 1438 App. Div. 
248, 128 NYS 22; Guilfoyle v. Pierce, 
125 App. Div. 504, 109 NYS 924 [aff 
196 N. Y. 499 mem, 89 NE 1101 
mem]; Blum y. Davis, 95 Misc. 140, 
159 NYS 207; Cohen v. Blias, 163 
NYS 1051; Williams, ete. Co. v. 
Stokes, 158 NYS 89; Winona First 
Nat. Bank y. Buffalo Brewing Co., 154 


NYS 765; Makepeace y. Ferris, 132 
NYS 780; Lieberman vy. Baltimore, 
GUC tte 1CO.np LL OIN YS el OS eADolune 


Brewster, 12'NYS 331. 

N. C.—Cleveland Akron Bag Co. v. 
A. F.. Missick Grocery Co., 171 N. C. 
764, 88 SE 512; W. M. Ritter Lumber 
Co. v. Montvale Lumber Co., 169 N. 
C. 80, 85 SH 4388; Thompson vy. John 
L. Roper Lumber Co., 168 N. C. 226, 
84 SE 289; Byrd v. Collins, 159 N. C. 
641, 75 SE 1073; Greene v. A. F. Mes- 
ick Grocery Co., 159 N. C. 119, 74 SE 
813; Barefoot v. Musselwhite, 153 N. 
C. 208, 69 SE 71; Hughes v. Pritch- 
ard, 153 N. C. 23, 68 SE 906. 

N. D.—Enderlin Inv. Co. v. Nord- 
hagen, 18 N. D. 517, 123 NW _ 390; 
Galvin v. Tibbs, ete., Co. 17 N. D. 
600, 119 NW 89; State v. Denny, 17 
N. D. 519, 117 NW _ 869. 

Oh.—Cochran y. State, 25 Oh. Cir. 
Ct. N. S. 4380. 

Okl.—Adams v. King, 170 P 912; 
Moody v. Thompson, 166 P 96; Na- 
tional Surety Co. v. Oklahoma Nat. 
L. Ins. Co., 165 P 161; Farmers’ Nat. 
Bank yv. Hartoon, 159 P 844; Farm- 
ers’ Hardware, etc., Co. v. Thacker, 
54 Okl. 425, 153 P 1144; Patterson v. 
Choate, 50 Okl. 761, 151 P 620; Mis- 
souri, etc., R. Co. v. West, 50-Okl. 
521, 151 P 212; Gilbert v. Brown, 44 
Okl. 194, 144 P 359; Landon v. More- 
head, 34 Okl. 701, 126 P 1027; Kasen- 
berg v. Hartshorn, 30 Okl. 417, 120 P 
956; Pringey v. Guss, 16 Okl. 82, 86 
P 292, 8 AnnCas 412. 

Or.—Parker v. C. A. Smith Lumber, 
etc., Co., 70 Or. 41, 138 P 1061; Jones 
v. Teller, 65 Or. 328, 1388 P 354; Ken- 
worthy v. Slooman, 63 Or. 604, 125 
P 273; Reimers v. Pierson, 58 Or. 86, 
113 P 436. 

Pa.—Emig v. Diehl, 76 Pa. 359; 
Porter v. Wilson, 13 Pa. 641; Parks 
v. Dunkle, 3 Watts & S. 291; Henry 
v. Wanamaker, 45 Pa. Super. 346; 
Hinderman v. Fisher, 42 Pa. Super. 
128; Scranton Trust Co. v. Harts- 
born, 86 Pa. Super. 208. 

Philippine.—Timbol 
Philippine 254; 
Philippine 223; 
2 Philippine 500. 

Porto Rico.—Delannoy v. Blondet, 
22 Porto Rico 219. 

S. C.—Vance v. Ferguson, 101 S. GC 
125, 85 SE 241; James v. Ferguson, 
92 S. C. 105, 75 SE 286; Bourquin v. 
Northwestern R. Co., 79 S. C. 217, 60 
SE 521. 

S. D.—Farmers’ State Bank v. Em- 
pey, 385 S.. (Ds 107%, 9150: SNWe 93865 
Schager v. Dinneen, 33 S. D. 116, 144 
NW 719; Kimm v. Wolters, 28 S. D. 
255, 1883 NW 277;. Isbell v. Whalen, 
25 S. D. 445, 127 NW 476. 

Tex.—Cathey v. Missouri, etc., R. 
Co., 104 Tex. 39, 133 SW 417, 33 
LRANS 1038 [rev (Civ. A.) 124 SW 
217]; Wade v. Work, 13 Tex. 482; 
Alling v. Vander Stucken, (Civ. A.) 
194 SW 443; Jesse French Piano, etc., 
Co. v. Gibbon, (Civ. A.) 180 SW 1185; 
Lester v. Hutson, (Civ. A.) 167 SW 


v. Manalo, 6 
Araujo v. Celis, 6 
Aldeguer v. Hoskyn, 
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to introduce secondary evidence of the contents of | 


public ** or corporate >° records. 


Where an instrument was executed in duplicate, 
the loss, destruction, or inaccessibility of both origi- 
nals must be shown in order to admit secondary 


evidenee.®° 


A showing that the instrument was not intention- 
ally destroyed or in any manner disposed of, for the 
purpose of introducing a copy thereof in place of 
the original, is sometimes required by statute, where 
the instrument concerns lands, tenements, or here- 


ditaments.®4 


Where there are several sources of information 
of the same fact it is not ordinarily necessary to 
show that all have been exhausted before secondary 
evidence can be resorted to, but it is sufficient to 
prove the loss of the instrument upon which the 


party relies.°? 


Admissions. Where both parties admit that an 
instrument has been lost, this is sufficient to war- 
rant the reception of secondary evidence.®* 
contents of an instrument may be proved against a 
party by his admissions in writing, without account- 
ing for nonproduction of the original document.** 


821; Houston Packing Co. v. Griffith, 
(Civ. A.) 164 SW 4381; Rice v. Talia- 
ferro, (Civ: A.) 156 SW 242; Ameri- 
can Rio Grande Land, etc. Co. v. 
Mercedes Plantation Co., (Civ. A.) 
155 SW 286; Curtsinger v. McGown, 
(Civ. A.) 149 SW 303; Producers’ 
Oil Co. v. Bean, (Civ. A.) 147 SW 
1166; Feingold v. Lefkovitz, (Civ. A.) 
147 SW 346; Green v. Gregory, (Civ. 
A.) 142 SW 999; Trice v. McCaleb, 
(Civ. A.) 138 SW 792; McDonald v. 


Hanks, 52 Tex. Civ. A. 140, 113 SW 
604; Jacksboro Stone Co. v. Fair- 
banks 4s Dex. Civ. ALh63om L107 


SW 567; Smith v. Texas, etc., R. Co., 
(Civ. A.) 105 SW' 528 [mod 101 Tex. 
405, 108 SW 819]; Cobb v. Bryan, 
(Civ. A.) 97 SW 513; Missouri, etc., 
R. Co. v. Morrison, 42 Tex. Civ. A. 
598, 94 SW 1738; Baskins v. State, 75 


Tex. Cr. 537, 171 SW 723; Campbell 
va. State;) 62 'Tex..Cr.-561, 138° SW 
607; Johnson v. State, 57 Tex. Cr. 


488, 123 SW 1105. 

Vt.—Gilman v. Booth, 91 Vt. 123, 
99 A 730. 

Va.—Tazewell County v. Norfolk, 
ete.» RCo. 119 Va, T638,9L SH 124 


Davis’ v. Cole, 115 ‘Va. 501, 79 SE 
10338. 
Wash.—Kennedy vv. Burr, 101 


Wash. 61, 171 P 1022; Seattle Auto. 
Co. v. Stimson, 66 Wash. 548, 120 P 
73; State v. Simmons, 52 Wash. 132, 
100 P 269; McGill v. Fuller, 45 Wash. 
615, 88 P 10388. 

W. Va.—Chicago Art Co. v. 
Tacker, 65 W. Va. 148, 63 SE 770; 
Snyder v. Charleston, ete., Bridge Co., 
65) W:. Va. 1, 63 SH (Bite 138i AmSR 
947. 

Wis.—Milwaukee Worsted Mills v. 
Winsor, 157 Wis. 538, 147 NW 1068. 
N. B—Nova Scotia Bank v. Dun- 
can, 82 N. B. 308. 

4 x S.—Allen v. Graves, 43 N. S. 

49. 

Ont.—Ansley v. Breo, 14 U. C. C. 
reo. 

[a] Where the only proof is an 
inquiry of the adverse party and his 
counsel, both of whom deny ever 
having had possession or control of 
the document, secondary evidence is 
not admissible. Landt v. McCul- 
lough, 206 Ill. 214, 69 NE 107 [rev 
103 Ill. A. 668]. 

[b] Recorded instruments.—Code 
Civ. Proc. § 369 (Gen. St. [1909] § 
5964), authorizing admission of the 
record of an instrument, properly re- 
corded, without preliminary proof, 
furnishes the rule as to such evi- 
dence, notwithstanding Gen. St. 
(1909) § 1678, authorizing the ad- 


EVIDENCE 


[§ 1343] 
tions. 


dence.®® It has 


[§ 1344] ¢. 


The 


the jurisdiction, 


mission of secondary evidence on 
proof of the loss or destruction of 
the original. Wendell v. Heim, 87 
Kan. 136, 123 P 869. 

{[c] Destruction of the original 
record of a deed is not sufficient to 
render an abstract of title admis- 
sible to prove its execution without 
proof of the loss or the original deed 
itself, Downing v. McGrath, 163 
Cals $13, 124 Peootw Dahler wi All 
i we eve., 163 -Cal. 1160; 1245 

[d] Copy introduced for limited 
purpose.—Where a copy of a writing 
was introduced in evidence, not as 
proof of the statements contained 
therein but by reason of the signifi- 
cance of the copy being found among 
the papers of a decedent, the rule re- 
quiring proof of loss of the original 
was not involved. In re Osborn, 
(lowa) 168 NW 288. 


ant Ala.—Hanna v. Price, 23 Ala. 
826. 

Conn.—Davidson vy. Murphy, 13 
Conn, 27/3) 

Bae C.—Pierce v. Jacobs, 18 D,. C. 
498. 

Ill. Peo. v. Chicago, ete, R. Co., 
281 TUS S006 1085 NIBYIN5 9's” Weis" ve 


Tiernan, 91 Ill. 27. 
Ky.—Penny v. Pindell, 7 Bush 571. 
La.—Green vy. New Orleans, etec., R. 
Co., 141 La. 120, 74 S 717; Fletcher 
v. Jeter, 32 La. Ann. 401; Knight v. 
Ragan, 31 La. Ann. 289. 
Por ment ay oe v. Purrington, 15 Me. 
Nebr.—Nebraska City v. Lampkin, 
6 Nebr. 27. 
N. C.—Isley v. Boon, 109 N. C. 555, 
Tea 795; Deaver v. Rice, 24 N. C. 
8 


Pa.—Baskin v. Seechrist, 6 Pa. 
154; Hinderman y. Fisher, 42 Pa. 
Super. 128. 

Ss. D.—Jelinski v. Ruml, 37 S. D. 


253, 157 NW 1051. 
59. Abersol vy. Elmwood Coal Co., 
106. Tl, Ang23i5: 

60. Ala.—Alabama Great Southern 
R. Co. v. Mt. Vernon Co., 84 Ala. 178, 
4 S$ 356. 

Mass.—Peaks v. Cobb, 192 Mass. 
196, 77 NE 881. 

Mo.—New York L. Ins. Co. v. Good- 
rich, 74 Mo. A. 355; Matthews v. 
Union Pac. R. Co., 66 Mo. A. 668. 

Tenn.—State v. Standard Oil Co., 
120 Tenn. 86, 110 SW 565. , 

Tex.—Bryson v. Boyce, 41 Tex. 
Civ. A. 415, 92 SW 820. 

Castleton, 6 T. R. 
236, 101 Reprint 530. 


Hng.—Rex Win 
61. Vournazos v. Glos, 263 Til. 314, 
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b. Burden of Proof and Presump- 
The burden of proving the facts essential. to 
a proper foundation for the admission of secondary 
evidence, such as the loss, destruction, or inaccessi- 
bility of an original written instrument, rests, of 
course on the party seeking to introduce the evi- 


been held, however, that after the 


date of a judicial °° or execution ® sale, it will be 
presumed that the posted notices or advertisements 
thereof have*been lost. 
of adverse parties in the possession of land by an- 
other, will warrant an assumption of the existence 
and loss of record links in making up his title, the 
length of time varying with the conditions under 
which the records were kept and the casualties to 
which they were exposed. 

By Whom Proof Should Be Made. 
The loss or destruction of the document in question 
should be proved by the person in whose hands the 
document was at the time of the loss, or in whose 
custody it may be presumed to be or to whose pos- 
session it is traced, if he is living and within reach 
of the process of the court.®? 


So also, a long acquiescence 


In case he is out of 
his deposition must be procured if 


104 NE 1053. 

62. Smith v. Brown, 151 Mass. 
338, 24 NE 31; Goodrich v. Weston, 
102 Mass. 362, 3 AmR 469. 

63. Waldroop v. Ruddell, 96 Ark. 
171, 181 SW 670. 

64. Swing y. Cloquet Lumber Co., 


£21) Minn, 221, 141. NW 117, (LRA 
1918C 660. 

65. U. S—vU. S. v. Moorhead, 1 
Black 227, 17 L. ed. 76; Pineland 
Club: v. Robert, 174 Med. 341,°°96 
COA 238 

Cal.—State Nat. Bank vy. Weldon, 
14sGal. As 650778, aid ease tatert 
Cyc]. 

Iowa.—Houghtalling v. Houghtal- 


ling, 112 NW 197; Hansen vy. Ameri- 


oan Ins. Co., 57 Iowa-%41, 112°\NW 
iMe—Dyer v. Fredericks, 63 Me. 


Mo.—State v. Tucker, 234 Mo. 554, 
558, 187 SW 870 [cit Cyc]. 

Mont.—Bond v. Hurd, 31 Mont. 
314, 78 P 579, 3 AnnCas 566. 

Pa.—Emig v. Diehl, 76 Pa. 359; 
Moore v. Everitt, 20 Pa. Super. 13. 

S. C—James y. Ferguson, 92 S. C. 
105, 75 SH 286. 

Tex.—Bunker v. State, 77 Tex. Cr. 
108, 177 SW 108. 

66. Hogan v. Morris, 7 Ga. A. 282, 
66 SE 550. 

67. Taylor v. Boynton, 7 Ga. A. 
233, 66 SH 550. 

68. Yount v. Miller, 91 N. C. 331. 

69. U. S—uvU. S. v. Reyburn, 6 
Pet. 352, 8 L. ed. 424, 

Ala.—Alabama Constr. Co. 
Meador, 143 Ala. 336, 39 S 216; Bo. 
gan v. McCutcheon, 48 Ala. 493; 
Mims vy. Sturtevant, 18 Ala. 359: 
Pryor v. McNairy, 1 Stew. 150; Jud- 
son v. Hslava, Minor 71, 12 AmD 32. 

Cal.—King v. Randlett, 33 Cal. 318; 
Patterson v. Keystone Min. €o,, 30 
Cal. 360; Fallon v. Dougherty, 12 
Cal. 104: Norris v. Russell, 5 Cal. 
249; McCann v. Beach, 2 Cal, 25. 

Colo.—Swink v. Bohn, 6 Colo. A. 
511, 4, .Ps3s. 

Ga.—Seisel v. Register, 65 Ga. 662; 
Doe v. Biggers, 6 Ga. 188 

Tll.—Bauer v. Glos, 244 Ill. 627,91 
NE 701; Prussing v. Jackson, 208 Ill. 
85, 69 NE 771 - -[rev 85 Ill. ‘A. 324]; 
Mullanphy Sav. Bank v. Schott, 135 
Tll, 655, 26 NE 640, 25 AmSR_ 401; 
Moore v. Wright, 90 Ill. 470; Chi- 
cago, etc., R. Co. v. Ingersoll, 65 Ill. 
399; Cook v. Hunt, 24 Ill. 535; White- 
hall v. Smith, 24 Ill. 166; Mariner v. 
Saunders. 10 Ill. 113; Hedenhberg v. 
Nash, 144 Tll. A. 252: Sullivan v. 
Peo., 108 Ill. A. 328; Kankakee Coal 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a 


8 1344) 


practicable or some good excuse given for not doing 
If he is dead the loss or destruction of the 
document should be proved by his legal representa- 
tives who are charged with the custody of his pa- 
pers, or by his successor in office,’ or, if such papers 
‘were ever in the custody of any other person, that 
‘person should be produced to account for their 
In brief, the last custodian of the docu- 
ment should be produced or his absence should be 
The party seeking to in- 
troduce the secondary evidence may make the pre- 


BOL? 


‘loss.7? 


satisfactorily explained."? 


Co. v:. Crane Bros. Mfg. Co,, 38, III. 
A. 555; Lundberg v. Mackenheuser, 
4 Tll. A. 608. 

Ind.—Pittsburgh, etc., R. Co. v. 
Brown, 178 Ind. 11,°97 NE: 145, 98 
NE 625; Murray vy. Buchanan, 7 
Blackf. 549. 

Kan.—Lee v. Birmingham, 80 Kan. 


312, 1 P 73; Barons) v. Brown, 25 
Kan. 410; Brock v. Cottingham, 23 
Kan. 383. 


Ky.—Nuttall vy. Brannin, 5 Bush 


nist 

_. Minn.—Nelson y. Central Land Co., 

85 Minn. 408, 29 NW 121. 
Mo.—Apperson v. Ingram, 12 Mo. 

59 


Nebr.—Myers v. Bealer, 30 Nebr. 
280, 46 NW 479. 

N. J.—Koehler vy. Schilling, 70 N. J. 
“EE. 585, 57 A 154; Smith v. Axtell, 1 
-N. J. Eq. 494. 

N. Y.—kKearney v. New York, 92 
IN. )Y¥...617; Batchelor v. Hatie; 23 
Misc. 119, 50 NYS 663. 

N. C.—Greene v. A. F. Mesick Gro- 


cery! Co., 159 -N?) Ca :119;,.74 SH. 813; 
Harven v. Hunter, 30 N. C. 464; 
Harper v. Hancock, 28 N. C. 124; 


Deaver v. Rice, 24 N. C. 280; Allen 
v. Barkley, 11 N. C. 20; Governor v. 
“Roberts, 9 N. C. 26. 

Okl.—Richardson y. Fellner, 9 OKI. 
513, 60 P 270. 

Or.—Kenworthy .v. Slooman, 62 Or. 
604, 125 P 273. 

Pa.—Hemphill v. McClimans, 24 
Pa. 367; Hartz v. Woods, 8 Pa. 471; 
Goddard v. Philadelphia, ete., R. Co., 
2 LancLRev 265. 

S..CG.—O' Neal, v. Isbell, 438.8.C. L. 
367; Floyd v. Mintsey, 39 S. Cc. L. 
361 


Tenn.—Tyree v. Magness, 1 Sneed 
276; Pharis v. Lambert, 1 Sneed 228; 
Hall v. Darter, 10 Humphr. 92. 

Tex.—Bounds v. Little, 75 Tex. 
316,-12 SW 1109; Crafts v. Daugh- 
erty, 69 Tex. 477, 6 SW 850; Vander- 
-griff v. Piercy, 59 Tex. 371; Dunn v. 
Choate, 4 Tex. 14; Baldwin v. Gold- 
frank, 9° Tex. Civ. A. 269, 26 SW 
155 
_ Bng.—Rex v. Piddlehinton, 3 B. & 
Ad. 460, 23 ECL 207, 110 Reprint 166; 
Rex v. Denio,,7.B. & C. 620,1 M. & 
R. 294, 14 ECL 279, 108 Reprint 854; 
Freeman vy. Arkell, 2 B. & C. 494, 9 
ECE. 2138°107 Reprint 467, 1° C."&. P. 
135, 326, 12 ECL 89, 195; Reg v. Saf- 
fron Hill, 1 E. & B. 93, 72 ECL 92, 
118 Reprint 371; Rex v. Rhodegeidio, 
(shen Wi 6 els Ut OSG Presi Gt 

[a] When a writing is traced Nee a 
arty’s attorney, the attorney him- 
voit eri be called to testify to its 
loss and search therefor before sec- 
ondary evidence is admitted.  Bur- 
“ress v. Atlantic Coast Line R. Co., 79 
eG. 250) 160) Sh oo7. 

[b] Deed to antecedent grantee.— 
(1) Where the deed of which a copy 
is sought to be given _in evidence 
“was made to an antecedent grantee, 
the preliminary proof of the loss of 
the original deed may be made by 
such grantee, although he is not a 
party to the suit, or it may be made 
by his agent or attorney. Pardee v. 
Lindley, 31 Il]. 174, 83 AmD 219. (2) 
Where it appears that one who held 

-a deed to described land sold all the 
property embraced therein to an- 
other, and executed and delivered to 
- the vurchaser a conveyance to such 
‘land, it is not necessary for a party 
_ seeking to establish the loss of the 
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satisfactory 
proved,?® 


deed first mentioned to show that it 
is not in the possession, custody, or 
control of the grantee, in the ab- 
sence of proof that he retained pos- 
session of the conveyance after he 
had sold the land which it covered, 
the presumption in such case being 
that this deed was delivered by him 
to the person to whom he conveyed 
the property. Acme Brewing Co. v. 
Central R., ete., Co., 115 Ga. 494, 42 
SE 8. { 

70. Beall v. Dearing, 7 Ala. 124; 
Phillips v. U. S. Benevolent Soc., 120 
Mich. 142, 79 NW 1; Kearney v. New 
York, 92 N. Y. 617; Deaver v. Rice, 
24 N. C. 280. 

[a] An unsuccessful attempt to 
take the deposition of a nonresident, 
in whose possession a deed was last 
known to be, is equivalent to a de- 
mand of the deed and is sufficient. 
Beall v. Dearing, 7 Ala. 124. 

[b] Where such person has fled 
the country and his whereabouts are 
unknown, the requirements of the 
text cannot of course be complied 
with and do not preclude the admis- 
sion of secondary evidence. West 


Philadelphia Nat. Bank v. Field, 143° 


Pa. 478, 22 A 829, 24 AmSR 562. 

71.. Rankin v. Crow, 19 Ill. 626; 
Floyd v. Mintsey, 39 S. C. L. 361; 
Hill yv.sTaytor, 77, Tex, 295,145.55 Wi 
366; Vandergriff v. Piercy, 59 Tex. 
871; Dunn v. Choate, 4 Tex. 14; Bald- 
win v. Goldfrank, 9 Tex. Civ. A. 269, 
26 SW 155; Rex v. Piddlehinton, 3 
B. & Ad. 460, 23 ECL 207, 110 Reprint 
166; Doe vy. Lewis, 11 C. B. 1035, 73 
ECL 1035, 138 Reprint 786; 
TUN CKIOVs On uc this Osy On Sa Ds 

72. Rankin v. Crow, 19 Ill. 626. 

[a] Where a writing is traced to 
a party’s attorney, the attorney him- 
self should be called to testify to its 
loss and search therefor before sec- 
ondary evidence is admitted. Bur- 
ress v. Atlantic Coast Line R. Co., 79 
S. C. 250,.60 SE 692. 

73. Lundberg v. Mackenheuser, 4 
Ill. A. 603; Vandergriff v. Piercy, 59 
Tex. 371. 

{a] Proof by every custodian.— 
Before secondary evidence of a lost 
instrument should be admitted, the 
loss and search for it should be 
shown by each and every custodian 
thereof. Huggins v. Southern R. Co., 
159 Ala. 189, 49 S 299. 

74, U. S.—Tayloe v. Riggs, 1 Pet. 
591, 7 L. ed. 275; Boyle v. Arledge, 


3 F. Cas. No. 1,758, Hempst. 620. 
Ala.—Glassell v. Mason, 32 Ala. 
noe 


Cal.—Bagley v. Haton, 10 Cal. 126; 
Bagley v. McMickle, 9 Cal. 430. 

Conn.—Fitch v. Bogue, 19 Conn. 
285. 

Del.—Shrowders v. Harper, 
444. 

Ga.—Morgan v. Jones, 24 Ga. 155; 
Maynor y. Lewis, Ga. Dec. pt. 11 
205. 

Ill.—Wade v. Wade, 12 Ill. 89. 

Ky.—Hart v. Strode, 2 A. K. Marsh. 
115. 

La.—Tuttle v. Burroughes, 9 La. 
Ann. 494; Gravier v. Rapp, 12 La. 
162. 

Mass.—Almy v. Reed, 10 Cush. 421. 

Mo.—Gould v. Trowbridge, 32 Mo. 
291. 

N.. H.—Stevens v. Reed, 37_N. H, 
49: Woods v. Gassett, 11 N. H. 442. 

N. J.—Smith v. Axtell, 1 N. J. Ea. 
494, 


1 Del. 
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liminary proof of loss or destruction of the original 
document,’* and if he is the proper custodian of 
the document, the preliminary proof must gener- 
ally be made by him.7® 
ever, are not universal or inflexible, and may be dis- 
pensed with when they are not necessary to the 
establishment of the facts 
Under such circumstances the testimony 
of other persons who have knowledge of the facts 
is admissible if otherwise competent, and may of 
itself be sufficient.” 


These requirements, how- 


to be 


N. Y.—Dan v. Brown, 4 Cow. 483, 
15 AmD 395. . 
von C.—Harper v. Hancock, 28 N. C. 

Tex.—Gray v. Thomas, 83 Tex, 246, 
18 SW 721; Parks v. Caudle, 58 Tex. 
216; Dohoney v. Womack, 1 Tex. 
Civ. A. 354, 19 SW 883, 20 SW 950. 

Vt.—Clark v. Marsh, 20 Vt. 338. 

Va.—Beirne v. Rosser, 26 Gratt. 
(67 Va.) 587. f 

75. Fallon v. Dougherty, 12 Cal. 
104; Batchelor v. Hatie, 23 Misc. 119, 
50 NYS 663; Harper v. Hancock, 28 
N.C. 1245, Deaver v. Rice, 24 N.C, 
280; Park -v. Cochran,.2 N. C. 410; 
Blanton v. Miller, 2 N. C. 4; Penny- 
backer v. Hazelwood, 26 Tex. Civ. A. 
183, 61 SW i158. 

[a] The search must be made by 
persons interested in the instrument, 
such as those claiming under it, or 
by others at their request. Dan v. 
prove 4 Cow. (N.. Y.) 488, 15 AmD 

[b] 
had 


Testimony of a clerk that he 
the oversight of defendant’s 
papers and that he had made a 
thorough search among them but 
had been unable to find the paper in 
question is not sufficient to authorize 
the introduction of secondary evi- 
dence, since the testimony is not in- 
consistent with the hypothesis that 
the paper is in existence and that de- 
fendant himself has a knowledge of 
the place where it can be found, Han- 
son v. Ticlly, 38 Me. 456. To same 


effect Fallon v. Dougherty, 12 Cal. 
104; Deaver v. Rice, 24 N. C. 280, 
[c] Where the document has 


never been in the party’s custody 
or control (1) and is of such a char- 
acter that it would not naturally be 
in his control. it is not necessary 
that ,he himself should make the 
proof of lcss. Wells v. Miller, 37 
Ill. °2763 (2) If a party who is 
prima facie presumed to have pos- 
session of the original deeds of his 
grantor, kecause he bought with spe- 
cial warranty, Swears that he never 
did have the originals, his evidence 
is not sufficient to establish the loss, 
as the presumption in that case is 
that the grantor has them, ‘until re- 
butted by such grantor’s oath. 
Harper v. Hancock, 28 N. C. 124. 

76. See cases supra note 75. ‘ 

77. Ala.—Ryan vy. Shaneyfelt, 146 
Ala. 688, 40 S 223; Laster v. Black- 
well, 128 Ala. 148, 30 S 663; Hill v. 
Fitzpatrick, 6 Ala. 314; Pryor v. Mc- 
Nairy, 1 Stew. 150. 


Ga.—Marshall v. Morris, 16 Ga. 
368. 
Iowa.—Thompson v. Thompson, 178 


Iowa 1289, 160 NW 922. 
Mass.—Foster v. Mackay, 7 Metc. 
531; Davis v. Spooner, 3 Pick. 284. 
Mo.—lLiles v. Liles, 183 Mo. 326, 
81 SW 1101. 
Nebr.—Buchanan v. Wise, 34 Nebr. 
695, 52 NW 168 [dist Myers v. Bealer, 


30 Nebr. 280, 46 NW 479]. 

N. Y.—Smith v. Young, 2 Barb. 
545; Jackson v. Russell, 4 Wend. 
543 [aff 22 Wend. 277]. / 

Pa.—Caufman vy. Cedar Springs 


Presb. Cong., 6 Binn. 59. 


Ss. C.—Norris v. Clinkscales, 47 S. 
C. 488, 25 SE 797. 
Tenn.—Johnson y. Hall, 9 Baxt. 


851; Hale vy. Darter, 10 Humphr. 
92. 


Tex.—Waggoner v. Alvord, 81 Tex. 
365, 16 SW 1083; Johnson y. Skip- 
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[§ 1345] d. Mode of Proof. The preliminary 
proof of loss or destruction when made by a party 
to the cause 8 may generally be made either by his 
affidavit or his testimony in open court,’® although 
his affidavit appears to be generally considered the 


‘ proper mode of proof, at least in the first instance,*° 


and an affidavit of loss is sometimes provided for 
by statutes! A party’s affidavit of loss must be 
made within the state unless it is otherwise provided 
by statute,8? and it has been held that such affidavit 
must be made before the court where the action is 
pending.*? So far as the form of the affidavit is 
concerned a substantial compliance with the statute 
is sufficient ;8* but the affidavit should state with 
certainty whether the instrument is lost or de- 
stroyed, or in the possession of the adverse party,*® 
and should show what diligence has been used to 
find or recover it.86 Where a party’s affidavit of 
loss has been adjudged insufficient he may make 
and submit a second affidavit.8’ An affidavit of loss 
may be dispensed with where proof of loss is other- 
wise made;8% and indeed it has been held that the 
affidavit of the party is inadmissible,®® at least 
where the testimony of the last custodian of the 
instrument can be obtained.°° The affidavit of a 
third person is generally held inadmissible.*? : 
[§ 1346] e. Order of Proof. It is immaterial 
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in what order a party gives evidence constituting 
the proof preliminary to the introduction of sec- 
ondary evidence,®? but this is a matter which rests 
in the sound discretion of the trial court, the exer- 
cise of which, while reviewable on appeal, will not 
be interfered with except in case of abuse of dis- 
cretion.®? In determining the sufficiency of the pre- 
liminary proof of loss or destruction of primary evi- 
dence, the appellate court will not confine itself to 
the evidence, received prior to the admission of the 
secondary evidence; but if it appears from all the 
evidence in the case that the facts before the court 
were sufficient to authorize the introduction of see- 
ondary evidence a new trial will not be granted for 
the admission of such evidence out of its regular 
order.°* Thus where secondary evidence as to the 
contents of an original document is first received, 
and afterward satisfactory proof is made of the loss 
of the document, the mere fact of inverting the or- 
der of proof cannot be considered as reversible 
error.®> 

[§ 1347] f. Admissibility of Evidence—(1) In 
General. The admissibility of evidence offered for 
the purpose of establishing the grounds for the ad- 
mission of secondary evidence is usually considered’ 
to be governed by the same rules as govern the ad- 
missibility of evidence offered for any other pur- 


-destruction. 


worth, 59 Tex. 473; Chalk v. Foster, 
2 Tex. Unrep. Cas. 704. 

Ont.—Nesbitt v. Rice, 14 U. C. C. 
BP. 409. 

{a] The party’s agent or attorney 
cognizant of the facts may make 
the preliminary affidavit of loss or 
Corbin v. Beebee, 36 
Iowa 336; Smith v. Martin, 2 Overt. 
(Tenn.) 208; Henry v. Whitaker, 82 
Tex. 5, 17 SW 509. 

78. See supra § 1344. 

79. Bagley v. Eaton, 10 Cal. 126; 
Eagan v. Mahoney, 24 Colo. A. 285, 
134 P 156, 174 P 1119; Mitchell v. 
Shanley, 12 Gray (Mass.) 206; Gray 
v. Thomas, 83 Tex. 246, 18 SW 721; 
Parks v. Caudle, 58 Tex. 216; Alling 
v. Vander Stucken, (Tex. Civ. A.) 194 
SW 443; Dohoney v. Womack, 1 Tex. 
Civ. A. 354, 19 SW 8838, 20 SW 950. 

80. U. S.—Tayloe v. Riggs,,.1 Pet. 
591, 7 L. ed. 275; Boyle v. Arledge, 
3 F. Cas. No. 1,758, Hempst. 620. 

Cal.—Fallon v. Dougherty, 12 Cal. 
104. 

Ga.—Morgan v. Jones, 24 Ga, 155. 

Ill.— Judson v. Freutel, 266 Ill. 24, 
107 NE 207; McFarland v. Dev., 69 
Ill. 419; Palmer y. Logan, 4 Ill. 56, 

Ky.—Spears vy. Chrisman, 4 J. J. 
Marsh. *47. 

La.—Porter v. His Creditors, 18 La. 
495; Gravier v. Rapp, 12 La. 162. 

Mass.—Almy y. Reed, 10 Cush. 


421. 
N. H.—Stevens v. Reed, 37 N. H. 
49; Woods v. Gassett, 11 N. H. 442. 
N. C.—Smith v. Wilson, 18 N. C. 
40 


Oh.—Wells v. Martin, 1 Oh. St. 386. 
, Tenn.—Smith vy. Martin, 2 Overt. 
08. 

Vt.—Clark v. Marsh, 20 Vt. 338. 

[a] Where relief in equity is 
sought upon a lost instrument, (1) 
an affidavit of the loss is required as 
a guard upon the preliminary exer- 
cise of jurisdiction; but in order to 
maintain the suit it is necessary, if 
the loss is not admitted by defend- 
ant’s answer, that it should be estab- 
lished at the hearing of the cause by 
competent and satisfactory evidence, 
and in making this proof the affidavit 
of loss is not admissible. Owen v. 
Paul, 16 Ala. 130; Hooe vy. Harrison, 
11 Ala. 499. (2) But where the loss 
of a bond, which was evidence of 
plaintiff’s right, was averred under 


oath in a petition for an injunction, 


it was held that there was sufficient 
foundation for secondary evidence of 
its contents. Fisk v. Wilson, 15 Tex. 
430, 

[b] In a bill for the rescission of 
a contract to convey land, an affidavit 
of the loss of a title bond may be 
made either in the body of the bill 
or separately. Evans vy. Bolling, 5 
Ala. 590¢ 

81. Green v. Gregory, (Tex. Civ. 
A.) 142 SW 999. 

{a] It is only when it is desired 
to use a certified copy that the stat- 
ute requires the filing of an affidavit; 
where the loss or destruction of an 
unrecorded deed is proved as at com- 
mon law,, a sufficient predicate for 
the proof of such lost deed may be 
laid by evidence produced at the trial. 
Benign Ve, ray, G6o~Dex. ‘61, 17 SW 


sae Ramy v. Kirk, 9 Dana (Ky.) 

83. Tyree v. Magness, 1 Sneed 
(Tenn.) 276. 

84. Spitzer v. Schlatt, 249 Ill. 416, 
423, 94 NE 504 (“The criticism ap- 
pellants make upon the affidavit is, 
that it does not literally follow the 
language of the statute. The lan- 
guage of the statute is, that the in- 
strument is ‘not in the power of the 
party wishing to use it on the trial 
of any such cause.’ The language 
of the affidavit is, that the documents 
referred to are ‘not in the power of 
affiant to produce and use on the 
trial of the above entitled cause.’ Ap- 
pellants’ contention is, that the words 
‘to produce and use on the trial of 
the above entitled cause’ render the 
affidavit insufficient. Appellants say 
in their brief that the precise ques- 
tion here raised was passed upon by 
this court in Nixon y. Cobleigh, 52 
Ill. 387. If appellants are correct in 
the above statement,—and we think 
they are,—the case cited settles the 
question contrary to the contention 
of appellants. The affidavit in the 
Nixon case was held by this court to 
be in substantial compliance with 
the statute’). 

85. Palmer vy. Logan, 4 Ill. 56. 

86. Palmer v. Logan, 4 Ill. 56. 
fede Bateman y. Bateman, 21 Tex. 

88. Hale vy. Darter, 10 Humphr. 
(Tenn.) 92; Smith v. Cavitt, 20 Tex. 


“Civ. A. 558, 561, 50 SW 167. 


“The necessity of an affidavit of 
loss might possibly be dispensed 
with, if the evidence of a witness is 
offered who testifies to diligent 
search and inquiry made of the 
proper person and in the proper 
places.” Alling v. Vander Stucken, 
(Tex. Civ. A.) 194 SW 448, 446. 

“A preliminary affidavit as to loss 
is not absolutely necessary. The loss 
of an instrument can be shown on 
the trial by a: witness on the stand, 
which is sufficient to authorize sec- 
ondary evidence of its contents.” 
Smith vy. Cavitt, supra. 

[a] Proof of loss by the last cus- 
todian of the instrument, where he is 
a disinterested witness, dispenses 
with the necessity of an affidavit of 
loss made by the party offering to 
prove the contents of the instrument. 
Hale vy. Darter, 10 Humphr. (Tenn.) 
92; Smith v. Cavitt, 20 Tex. Civ. A. 
558, 50 SW 167. 

89. Gould y. Trowbridge, 32 Mo. 
291 (while the testimony of the party 
may be taken by deposition with the 
same effect as if he were examined in 
open court, yet his affidavit is not 
admissible). 

90. Pryor v. McNairy, 1 Stew. 
(Ala.) 150. 

91. See infra § 1347. 

92. See cases infra note 93. 

a sene Conn.—Fitch y. Boag, 19 Conn. 
ade As ce vy. Henderson, 9 Rob. 


pt nee v. Ramsey, 19 Minn. 


erat J.—Denn y. Pond, 1 N. J. L. 

Ont.—Hayball vy. Shephard, 25 U. 
Can@, [Bo 5S6: 

[a] Thus it is sufficient to ac- 
count for the absence of an original 
document at the time when a copy 
thereof is offered in evidence. Hew- 
lett v. Henderson, 9 Rob. (La.) 379. 

94. Groff v. Ramsey, 19 Minn. 44. 

95. Cross v. Williams, 72 Mo. 577; 
Culver v. Culver, 31 N. J. Eq. 448. 


[a] Admission after evidence re-. 


ceived.—Secondary evidence admitted 
without preliminary proof of loss or 
destruction of the primary evidence, 
although it is not competent when 
offered, is rendered competent by the 


subsequent unqualified admission of 


counsel. 


Culver v. Culver, 31 N. J. 
Eq. 448. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1347-1351] 


pose,®* although it has also been asserted that in 
such an investigation the court is not bound by 
rules of evidence applicable to testimony addressed 
to a jury.°* A witness can state only facts within 
his personal knowledge.®® An unsworn declaration 
of the last custodian of the writing is ordinarily in- 
competent,*® although it has been considered other- 
wise where such custodian, in response to a demand 
for a copy of a writing, stated that it had been 
lost.t So also, while the existence of the grounds 
for the reception of secondary evidence cannot be 
shown by hearsay,? statements made to the witness 
while he was endeavoring to locate the writing, con- 
stituting information acted upon by him, may be 
shown. as bearing on good faith and diligence in the 
search for such writing. It has also been held 
that the affidavit of a person not a party cannot 
be considered, but such person must be called as 
a witness so that he may be ecross-examined.* The 
admission of a party is not competent to affect his 
coparties where their interest is not joint.® 

[§ 1348] (2) Of Loss or Destruction of Rec- 
ords—(a) In General. Thus the loss of public ree- 
ords, such for instance as the records of judicial 
proceedings, may be proved by parol. To show 
the probability of loss it is competent to prove that, 


96. U. S.—Missouri Dist. Tel. Co. 
v. Morris, 243 Fed. 481, 156 CCA 179 
[certiorari den 245 U. S. 651 mem, 
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(Pa.) 538, 549 (where 
that the facts in the foregoing case 
“were so complicated, 
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when the record should have been made and there- 
after, the officers keeping the records were careless 
and negligent in performing their duties.? 

[§ 1349] (b) Testimony of Custodian of Rec- 
ord. While the testimony of the custodian of a 
public record is of course admissible to prove that 
the record is lost or destroyed,’ it has been held 
that there is no rule of evidence which requires that 
the loss or destruction of a public record shall be 
proved solely by the testimony of such eustodian,® 
but any person having knowledge of the fact may, 
if otherwise competent, testify thereto, and it is no 
valid ground of objection that the custodian is not 
ealled.?° 

[§ 1350] (c) Certificate of Custodian of Rec- 
ord. While it has been held that the certificate of 
the custodian of a record is incompetent to prove 
loss of the record or parts thereof, but that this fact 
must be proved by the oath of some person having 
knowledge thereof,!! there is also authority for the 
contrary view,!? and such a certificate is sometimes 
made admissible by statute.?% 

[§ 1851] g. Sufficiency of Evidence—(1) In 
General. The fact of loss or destruction must, like 
any other fact, be proved by a fair preponderance 
of evidence, and this is sufficient.14 The fact of 


dence of a tradition among the law- 
yers and others that such records 
were missing, and testimony of the 
custodian of the record that when 


it was said 


that it may 


Skuse sli smem, p62 oor. ed: 53l 
mem]. 4 

Ala.—Powers y. Hatter, 152 Ala. 
636, 44 S 859; Theodore Land Co. vy. 
Lyons, 148 Ala. 668, 41 S 682; Cooper 
v. Maddan, 6 Ala. 431; Mitchell v. 
Mitchell, 3 Stew. & P. 81; Weil v. 
Teabo, (A.) 70 S 957. 

Ga.—Harper v. Scott, 12 Ga. 125; 
Sheffield v. Bainbridge Oil Co., 3 Ga. 
A. 200, 59 SE 725. 

Ill.—Rhode v. McLean, 101 Ill. 467. 

Ind.—Indianapolis, ete. R. Co. v. 
Jewett, 16 Ind. 273. 

Md.—Gaither v. Martin, 3 Md. 146. 

Mass.—Foster v. Mackay, 7 Metc. 
531; Chapin v. Taft, 18 Pick. 379. 

Mo.—Apperson y. Ingram, 12 Mo. 

N. J.—Clark v. Hornbeck, 17 N. J. 
Eq. 430. 

N. Y.—Dan v. Brown, 4 Cow. 483, 
15 AmD 3895, 

Or.—Kenworthy v. Slooman, 62 Or. 
€04, 125 P 273. 

. Pa.—Shortz v. Unangst, 3 Watts & 
S. 45. 

Ss. C—McLaurin vy. Talbot, 20 S. C. 

15525. 
- Tex.—Bunker vy. State, 77 Tex. 38, 
177 SW 108; Vandergriff v. Piercy, 
59 Tex. 371; Kirby v. Blake, 53 Tex. 
Civ. A. 173, 115 SW 674; Masterson 
v. Jordan, (Civ. A.) 24 SW 549. 

Vt.—Boville v. Dalton Paper Mills, 
86 Vt. 305, 85 A 623; Clark v. Marsh, 
20 Vt. 338. 

Ont.—Bratt v. Lee, 7 U. C. C. P. 
280. 

[a] Correspondence. — A _ letter 
written to the secretary of the navy, 
asking for the delivery of an orig- 
inal letter on the files of the navy 
department, and his reply, giving his 
reasons for declining to deliver up 
said original, were held to be admis- 
sible, after proof of their genuine- 
ness, for the purpose of laying a 
foundation for the admission of sec- 
ondary evidence. Maurice v. Wor- 
den, 54 Md. 233, 39 AmR 384. 

{b] Recitals in a deed are admis- 
sible to prove the loss of an ancient 
deed, where such recitals are made 
by one likely to know, and some evi- 
dence of the loss of the ancient deed 
has been given, and the witnesses to 
it are all dead, and the possession 
has not been contrary to the deed. 
Garwood y. Dennis, 4 Binn. (Pa.) 314 
{lim Murphy v. Loyd, 3 Whart. 


fairly be said to be no authority, ex- 
cept in a case precisely like it’’)]. 

97. Bridges v. Hyatt, 2 AbbPr 449 
[aff 16°N. Y. 546]. 

98. Mitchell v. Mitchell, 3 Stew. & 
P. (Ala.) 81. 

[a] Testimony of one who cannot 
read that she destroyed a paper 
which she understood to be the paper 
in question is incompetent. Mitchell 
v. Mitchell, 3 Stew. & P. (Ala.) 81. 

99. Apperson v. Ingram, 12 Mo. 
59; Justice v:. Luther, 94 N. C. 793; 
Governor v. Barkley, 11 N. C. 20; 
Vandergriff v. Piercy, 59 Tex. 371. 


1. Indianapolis, eta, R. Co. v. 
Jewett, 16 Ind. 273. 
2a Vine nia, pe ClC COalet CO, BV. 


Charles, 251 Fed. 83; In re Colbert, 
51 Mont. 455, 153 P 1022; Masterson 
v. Jordan, (Tex. Civ. A.) 24 SW 549. 

[a] Harmless error.—Where there 
is sufficient competent evidence 
submitted to the court as a founda- 
tion for the admission of secon- 
dary evidence, the fact that hearsay 
evidence also was received is not 
ground for reversal. Brooke v. Jor- 
dan, 14 Mont. 375, 36 P 450. 

{b] Testimony not objectionable. 
—Where it appeared that a deed was 
destroyed, and the parties, witnesses, 
and notary had died, testimony that 
an attesting witness said he had seen 
the grantor sign the deed,:in corro- 
boration of other testimony, was not 
inadmissible as hearsay. Rodgers v. 
Bell, (Tex. Civ. A.) 207 SW 630. 

Cae vireimarse yetc. 0 Coali Corp ly: 
Charles, 251 Fed. 83. 

4. McFarland y. Dey, 69 Ill. 419; 
Becker v. Quigg, 54 Ill. 390; Poig- 
Smith, 6 Pick. (Mass.) 172; Viles v. 
Moulton, 13 Vt. 510. Contra Taylor 
v. MclIrvin, 94 Ill. 488. 

5. Dan v. Brown, 4 Cow. (N. Y.) 
483, 15 AmD 395. 

6. Cilley v. Van Patten, 68 Mich. 
80, 35 NW 831; Stuart v. Fitzgerald, 
6 N. C. 255; Hamberger v. Brooker, 
6 LegGaz (Pa.) 130, 31 LegInt 101; 
Read v. Staton, 3 Hayw. (Tenn.) 159, 
9 AmD 740. 

[a] Tradition of loss. — Where 
court records over fifty years old 
were missing, and papers were found 
relating to acts of the court per- 
formed during such time, the fact 
that the records had once existed and 
had been lost was held sufficiently 
indicated to render admissible evi- 


elected he was informed of such fact. 
Pendleton v. Shaw, 18 Tex. Civ. A. 
439, 44 SW 1002. 

7. Burke v. Treere, 23° La. Ann: 
437; Stevenson v. McReary, 20 Miss. 
9- 51 Amb. 102. 

8. Pendleton v. Shaw, 18 Tex. Civ. 
A. 4389, 44 SW 1002. 

9. See cases infra note 10. 

10. Hill v. Fitzpatrick, 6 Ala. 314, 
318; Johnson y. Skipworth, 59 Tex. 
473; Rice Inst. v. Freeman, (Tex. 
Civ. A.) 145 SW 688; Chalk v. Fos- 
ter, 2 Tex. Unrep. Cas. 704; State v. 
Rosenthal, 123 Wis. 442, 102 NW 49. 

“The objection that the prelimi- 
nary proof, that the execution was 
not to be found in the clerk’s office, was 
not sufficient to let in secondary evi- 
dence, was properly overruled by the 
court, so far as we can judge from 
the record. The objection was, that 
the person who made the examina- 
tion, was not the Keeper of the office, 
but it by no means follows, that he 
did not have access to the office to 
make the search, or that he was not 
assisted by the clerk in making it. 
Nor, indeed, is it shown that the exe- 
cution was ever returned to the 
clerk’s office by the sheriff, but the 
contrary is inferrable, from the whole 
case. This is, then, one of the cases 
in which very slight evidence of the 
absence of the lost paper would be 
sufficient, the more especially as there 
must have been extant on the rec- 
ords of the court, and the books of 
the clerk’s office, permanent evidence 
of all the constituent parts of the 


execution.” Hill v. Fitzpatrick, 
supra. 
11. Young v. Mackall, 3 Md. Ch. 


398; Wilcox v. Ray, 2 N. C. 410. 

[a] Rule applied to judicial rec- 
ords.—Wilcox v. Ray, 2 N. C. 410. 

12. Ruggles v. Gaily, 2 Rawle 
(Pa.) 232; Weidman v. Kohr, 4 Serg. 
Sura (bas) lta 

13. State v. Rosenthal, 123 Wis. 
442, 102 NW 49 (such a statute does 
not render inadmissible the testi- 
mony of a witness, who has made 
a search of the records, as to their 
contents). 

14. U. S.—uw.S. v. Sutter, 21 How. 
170,16 I. ed, (119. 

Ala.—Seamans y. Blankenship, 73 
S 469; Pollak v. Winter, 197 Ala. 
173, 72 S 386; Sovereign Camp W. O. 


vaguely accounted for.1® 
“not necessary that the loss or destruction should be 
proved beyond the possibility of a mistake,’ but it 
is sufficient that the evidence is such as to raise a 
reasonable inference of loss or destruction,!® and it 
has been said that the proof, being addressed to 
the court, need not be as strict as if it were to be 
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loss or destruction must be shown with reasonable 
certainty,!® for it is unsafe to accept parol evidence 
of the contents of a writing whose loss is only 
On the other hand it is 


submitted to a jury.?® 


Where there has been a great lapse of time since 
the execution of an instrument alleged to be lost, 
strict proof of the loss need not be required,?° and 
indeed lapse of time,?! especially when combined 


EVIDENCE 


was entitled.?* 
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deeds and papers 2? has been held sufficient to raise 
an inference of the loss of a document. 

Where the person never had the custody of the 
document and never was entitled to its possession, 
he will not be held to such strict requirements in 
proving its loss, destruction, or inaccessibility as. 
if the document were one of which he had once 
had the possession or to the custody of which he 


The circumstances presented in any particular 


case must of course deteyYmine whether or not 


with the ravages of war in which many citizens lost 


W. v. Ward, 196 Ala. 327, 71 S 404. 

Colo.—Expansion Gold Min., ete., 
Co. v. Campbell, 62 Colo. 410, 163 
P 968; Hagan v. Mahoney, 24 Colo. 
IN PATS RS 1 aa esol fe Bg 2 Wa bale A 

Tll.— Warnock vy. Fleming, 200 IIl. 
A. 22. 

Ind.—McCormick Harvesting Mach. 
Co. v. Gray, 114 Ind. 340, 16 NE 787; 
Johnson y. Jordan, (A.) 115 NE 600. 

Minn.—Latourell v. Hobart, 135 
Minn. 109, 160 NW 259. 

Mo.—Citizens’ Bank v. Douglass, 
(A.) 187 SW 158. 

N. M.—Jackson vy: Brower, 22 N. M. 
615 167 EP 6, 

@Oh.— Wells v. Martin, 1 Oh. St. 
386. 

Okl.—Adams v. King, 173 P 206, 
TORR eo l2., 

S. D.—Jelinski vy. Ruml, 37 S. D. 
253, 157 NW 1051. 

Va.—Corbett v. Nutt, 18 Gratt, (59 
Va.) 624. 

W. Va.—Showalter v. Chambers, 
77 W. Va. 720, 88 SH 1072. 

15. Alexander vy. Fountain, 195 
Ala. 3, 70 S 669; Empire State Surety 
Co. v. Liindenmeier, 54 Colo. 497, 131 
P 487, AnnCas1914C 1189; Underdonk 
v. Jester, 17 Ga. A. 419, 87 SE 680; 
Missouri, ete., R. Co. v. West, 50 Okl. 
21,7151 PP, 212. 

[a] The destruction by fire of the 
places of deposit of public records 
and documents dispenses with pro- 
duction of the originals, which it 
may be fairly supposed were de- 
BLhOy ees Clapier v. Banks, 10 La. 


[ob] A mere showing that the in- 
strument was mislaid through negli- 
gence of the person seeking to in- 
troduce secondary evidence of its 
contents is not sufficient. Missouri, 
etc:, R. Co. v. West, 50 Okl..521, 151 
P 212. 

{c] The mere statement of a 
party that a paper “is lost,’ being 
but a conclusion, is insufficient to 
authorize the admission of secondary 
evidence under statute. Underdonk 
v. Jester, 17 Ga, A. 419, 87 SE 680. 

{d] Proof of delivery of a docu- 
ment to a person other than the 
party seeking to prove its contents 
is not alone sufficient to warrant 
admission of a copy. Federal Ins. 
Co. v. Munden, (Tex. Civ. A.) 203 
SW - 917. 

16. Lohnes v. Baker, 156 Mo. A. 
397, 1837 SW 282; Fraser v. Canadian 
Paci. '(Co:.22 i Wan.) S8yeele DomuR 
678, 20 WestLR 530. 

[a] Accordingly, the testimony of 
a witness taken in a foreign state 
by deposition concerning the con- 
tents of a letter is not admissible 
where the only foundation for the 
Secondary evidence is the ambiguous 
statement of the deponent that, “TI 
have not got the letter now.” 
Lohnes v. Baker, 156 Mo. A. 397, 137 
SW 282. 

17. Agee vy. Messer-Moore Ins., 
etc, Co, 65vAla. 291751 S829; 

[a] Circumstantial evidence may 


be sufficient. Agee v. Messer-Moore 
Piste ete. oy Om slOp, Ada. Ceo oles 
829. 
18. U.S.—uU. S. v. Sutter, 21 How. 
AOS EG! eas UO, 

Ala.—Sovereign Camp W. O. W. 
v. Ward, 196 Ala. 327, 71 S 404; 
Agee v. Messer-Moore Ins., etc., Co., 
165 Ala. 291, 51 S 829; Andrews v. 
State, 152 Ala. 16, 44 S 696; Owen 
vy. Paul, 16 Ala. 130. 

Colo.—Empire State Surety Co. v. 
Lindenmeier, 54 Colo. 497, 502, 131 
P 4387, AnnCasi1914C 1189 [cit Cyc]. 

Conn.—F lwell vy. Mersick, 50 Conn. 
272; Kelsey v. Hanmer, 18 Conn. 311. 

-Ga.—Harper v. Scott, 12 Ga. 125; 
Doe v. Biggers, 6 Ga. 188. 
he Sime ia v. Johnson, 

Mass.—Taunton Bank vy, Richard- 
son, 5 Pick. 436. 

Mich.—Burt v. Long, 106 Mich. 210, 
64 NW 60. 

Minn.—Pheenix Ins. Co, v. Taylor, 
5 Minn. 492. 

Nebr.—Risher vy. Madsen, 94 Nebr. 
72, 142 NW 700. 

N. J.—Clark vy. Hornbeck, 17 N. J. 
Bq. 480. 

N. C.—Gillis v. Wilmington, etce., 
Re. Co.,. 108 IN. Cr 4415 13 Seti, 1019, 
Ot v. Martin, 1 Oh. St. 

Pa.—Bright y. Allan, 203 Pa. 386, 
53 A 248; Parks y. Dunkle; 3 Watts 
& S. 291. 

Ss. C.—James v. Ferguson, 92 S. C. 
105, 75 SE 286; Norris v. Clinkscales, 
47 S.C. 488, 25 SH 797;~Oliver v. 
Sale, 17 S.C. 587. 

S. D.—Simonson y. Aney, 26 S. D. 
121, 128 NW 319. 
aie tt Gaetere v. Magness, 1 Sneed 
has ndar ea ee v. Riddle, 8 Tex. 

Va.—Corbett v. Nutt, 18 Gratt. (59 
Va.) 624, 

[a] Removal and death.—Where 
defendant offered parol proof of a 
sale in Kentucky by plaintiff to a 
stranger, and the witnesses stated 
that there was a bill of sale given, 
but that the purchaser had removed 
to Missouri and died, and there was 
nothing conducing to show that de- 
fendant could have produced the 
paper, the parol proof was admissi- 
ble. Lemon y. Johnson, 6 Dana (Ky.) 
399, 

19. Fetherly  v. 
Wend. CN. ¥..))..0.0.9. 

20. U. S.—Lewis v. Baird, 15 F. 
Cas. No. 8,316, 3 McLean 56. 

Ala.—Beall vy. Dearing, 7 Ala. 124. 

Ga.—Doe v. Biggers, 6 Ga. 188. 

Pa.—Early v. Euwer, 102 Pa. 338. 

Eng.—Rex v. East Farleigh, 6 D. 
Geikt, Lai ia) £6) MCE Zo Ss: 

Ont.—Tiffany v McCumber, 13 
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Biggers, 6 Ga, 188, 
200 (‘Lapse of time is a circum- 
stance from which its loss may be 
inferred’). 
pecn CAN, po pe ICKet, 04 Gan Cela, 


6 Dana 


Waggoner, 11 


the loss or destruction of the writing is suf- 
ficiently shown, and reference is made in the 
notes to a number of illustrative cases in which 
the evidence has been held to be*® 


or not to 


318; Holmes v. Rochell, 2 S. Cc. L. 
487. 
23. Lemon vy. Johnson, 6 Dana 


(Ky.) 399; Macon v. Fidelity, etc., 
Co., 194 Mo. A. 677, 188 SW 645, 
648 [cit Cyc]; Cullinan v. Hosmer, 
100 App. Div. 148, 91 NYS 607. 

24. In re Rawlins Mercantile Co., 
251 Fed. 164; Heldmyer v. Cleaver,. 
(Del.) 104 A 635; Harper vy. Wilson, 
(Mo. A.) 191 SW 1024; Macon v. Fi- 
delity, ete, Co.; 194 Mo. A. 677, 189 
SW 645; Adams  v.. Seott, 37 S. D. 
212, 157 NW 321. 

25. U. S—Miner y. Tillotson, 7 
Pet. 99, 8 Li. ed. 621. 

Ala.—Alexander v. Fountain, 195 
Ala. 3, 70 S 669; Singleton v. Doe, 
184 Ala. 199,- 63 ‘S-9495 *Carter a. 
Tennessee Coal, etc. Co., 180 Ala. 
367, 61 S 65; MeBride vy. Lowe, 175 
Ala. 408, 57 S 832; Whitsett v. Belue, 
172 Ala. 256, 54 S 677; Saunders v. 
Tuscumbia Roofing, etc., Co., 148 Ala. 
519, 41 S 982; Ryan v. Shaneyfelt, 
146 Ala. 683, 40 S 223; Nashville, 
ete., R. Co. v. Hammond, 104 Ala. 
191, 15 S 9385; Beard v. Ryan, 78 Ala 
37; Watson yv. State, 63 Ala. 19; Dun- 
ning v. Dunning, 57 Ala. 590; Poe 
v. Darrah, 20 Ala. 288; Mims y. Stur- 
tevant, 18 Ala. 359; Bright v. Young, 
15 Ala. 112; Juzan v. Toulmin, 9. Ala. 
662, 44 AmD 448; Beall v. Dearing, 
7 Ala. 124; Cooper vy. Madden, 6 Ala. 
431; McRae v. Pegues, 4 Ala. 158; 
Swift v. Fitzhugh, 9 Port. 39; Pilcher 
v. Dothan Mule Co., 6 Ala. A. 552, 
60 S 547; Gossett v. Morrow, 4 Ala. 
A. 306, 58 S 799. 

Arizi—Rush y. French, 1 Ariz. 99, 
25 P 816. 

Ark.—El Dorado y. Faulkner, 107 
Ark. 455, 155 SW 516, AnnCas1915 
708; Brasch v. Western Tie, etc., Co., 
80 Ark. 425, 97 SW 445. 

Cal.—Kennif vy. Caulfield, 140 Cal. 
34, 73 P 803; Morrison v. Weik, 19 
Cal. A. 139, 124 P 869; King v. Sam- 
uel,’ 7° Call AW 55 eeos eer {39M 

Colo.—Empire State Surety Co. v. 
Lindenmeier, 54 Colo. 497, 131 P 487, 
AnnCas1914C 1189; Philadelphia 
Mortg. Trust Co. vy. Elliott. 36 Colo. 
238, 84 P 980; Hagan v. Mahoney, 
24 Colo, <A. ‘285,':134 P 156, 174 Pe 
1119; Walker v. Green, 23 Colo. A. 
154, 128 P 855; Morrison v. Weik, 
CA¥)? 124" PP" S69 J 

Ga.—Stewart vy. Randall, 138 Ga. 
796, 76 SEH 352; Denny v. Broadway 
Nat. Bank, 118 Ga. 221, 44 SH 982: 
Silva v. Rankin, 80 Ga. 79, 4 SH 756; 
Payne vy. Ormond, 44 Ga. 514; Roe 
v.' Doe, 32 Ga. 39: 

Ill.—Mosier v. Osborn, 284 Tll. 141, 
119 NE 924; Judson v. Freutel, 266 
Ill. 24, 107 NE 207; Wyman v. Chi- 
cago, 254 Ill. 202, 98 NE 266; Ellison 
v.) Glos!" 248°°1H, "2757" 93° NE: 7633 
Naughton v. Soucy, 245 Ill. 225, 91 
NE 1033;’McCraney v. Glos, 222 Tli. 
628, 78 NE 921; Perry v. Burton, ili 
Ili. 138; Golder v. Bressler, 105 Ill. 
419; Taylor v. MeTrvin, 94 Ill. 4&8; 
Swearengen v. Gulick, 67 Ill. 208; 


Nixon v. Cobleigh, 52 Ill. 387; Fisk 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be ®® sufficient for this purpose. 


~ The oath of the person seeking to introduce sec- 
ondary evidence, that the original is not in his pos- 


v, Kissane, 42 Ill. 87; McMillan v. 
Bithold, 385 Ill. 250; Kupfer v. Galena 
Bank, 34 Ill. 328, 85 AmD 309; Bes- 
ter v. Powell, 7 Ill. 119; Warnock v. 
Rieming, “200° Tl!" A. ~22; Western 
edt Mel. Covev. Kemp; ''55) Til. aA: 


Ind.—Indianapolis, ete, R. Co. v. 
Jewett, 16 Ind, 273; Littler v. Frank- 
lin, 9 Ind. 216; Rucker v. McNeely, 5 
Blackf. 123, 6 Blackf, 391; Johnson 
v. Jordan, (A.) 115 NE 600. 

- Ilowa.—Boice v: Coffeen, 158 Iowa 
705, 138 NW 857; Murphy v. Coch- 
ran, 134 NW 1085; State v. Bennett, 
137 Iowa 427, 110 NW 150; Hall v. 
Cardell, 111 Iowa 206, 82 NW 503; 
Matter of Rea, 82 Iowa 231, 48 NW 
78; Kreuger vy. Walker, 80 Iowa 733, 
45 NW 871; Riordan v. Guggerty, 
74 Towa 688, 89 NW 107; Postel v. 
Palmer, 71 Iowa 157, 32 NW 257. 

' Kan.—Bertenshaw vy. Laney, 77 
Kan. 497, 94 P 805; McLean v. Web- 
ster, 45 Kan. 644, 26 P 10; Western 
Union. Tel.) Co. v. Collins, 45. Kant 
88, 45 P 187, 10 LRA 115; Powell v. 
Wallace, 44 Kan. 656, 25 P 42; Vancil 
v. Hagler, 27 Kan. 407. 

Ky.—Burkhart v. Loughridge, 124 
Ky. 48, 98 SW 291, 30 KyL 303; In- 
terstate Inv. Co. v. Bailey, 93 SW 
578, 29 Kyl 468; Dickerson v. Tal- 
bot, 14 B. Mon. 60. 

Sa v. Tregre, 28 La. Ann. 
moe ae eee v. Vienna, . 21 Me. 
' Md.—Smith y. Easton, 54 Md. 138, 

eo tee 355; Jones y. Jones, 45 Md. 

- Mass,—McConnell vy. Wildes, 153 

Mass. 487, 26 NE 1114; Augur Steel 

Axle, ete., Co. v. Whittier, 117 Mass. 

451; Brigham v. Coburn, 10 Gray 

329; Davis v. Spooner, 3 Pick. 284. 

Mich.—Gelder v. Welsh, 169 Mich. 
490, 135 NW 280; Burt v. Long, 106 
Mich. 210, 64 NW 60; Shrimpton v. 
Netzorg, 104 Mich. 225, 62 NW 343; 
WNowlen v. Lyon, 73 Mich. 434, 41 NW 
496; King-y. Carpenter, 37 Mich. 363; 
Bottomley v. Goldsmith, 36 Mich. 27. 

Miss.—Dewees v. Bostwick Lum- 
ber, etc., Co., 96 Miss. 253, 50 S 865; 
McCaughn v. Young, 85 Miss. 277, 
37 S 839. 

Mo.—Hume v. Hopkins, 140 Mo. 65, 
41 SW 784; Hall v. Gallemore, 138 
Mo. 638, 40 SW 891; Meyers v. Rus- 
sell, -52 Mo. 26; Macon v. Fidelity, 
etc. Co., 194. Mo. A. 677, 189 SW. 
645; State v. Yount, 186 Mo. A. 258, 
172 SW 481; Lindauer v. Meyberg, 
27 Mo. A. 181. 

_ Nebr.—Mack v. Mack, 94 Nebr. 504, 

143: NW 454; Risher v. Madsen, 94 

Nebr. 72, 142 NW 700; Baldwin v. 

Burt, 43 Nebr. 245, 61 NW _ 601. 

N. J.—Conover v. Old, 80 N. J. L. 
535, 77 A 1070; Roll v. Rea, 50 N. J. 
L. 264, 12 A 905; Overseers of Poor 
Kingwood Tp. v. Overseers of Poor 
Bethlehem Tp., 13 N. J. L 221. 

N. Y.—Voorhees v. Dorr, 51 Barb. 
580; Livingston County v._ White, 
20 Barb. 72; Delamater y. Pruden- 
tial Ins. Co., 1 Silv- Sup. 538, 5 NYS 
586; Kane v. Metropolitan El. R. 
Co., 15 Daly 294, 6 NYS 526 [aff 125 
N. Y. 164, 26 NE 278, 11 LRA 640]; 
United Electric Light, ete, Co. v. 
Blackton, 134 NYS 882; Jackson v. 
Betts, 6 Cow. 377; Jackson v. Wool- 
sey, 11 Johns. 446. 

| SN. C.—Christmon v. Postal_ Tel.- 

“Cable Co., 159 N. C. 195, 74 SE 325; 

Gillis v. Wilmington, etc., R. Co., 108 

N.C. 441, 13 ee 1019; State v. 

are, 70 N. C. 658. 
eon awelis vy. Martin, 1 Oh. St. 


386. 
Okl.—Dyal v. Norton, 47 Okl. 794, 
150 P 703. 


Or.—Peters v. Queen City Ins. Co., 
BNO soc, 226 L005: 
~Pa-—West Philadelphia Nat. Bank 
y. Field, 143 Pa. 473, 22 A 829, 24 
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AmSR 562; Gray v. Colter, 4 Pa. 188. 

S. C.—Talbert v. Talbert, 97 S. C. 
136, 81 SH 644; James y. Ferguson, 
92 S. C. 105, 75 SE 286; Edwards v. 
Edwards, 45 S. C. L. 537; Berry v. 
Jourdan, 45 S. C. L. 67; Birchfield 
vy. Bonham, 29 S. C. L. 62; McMul- 
leniy. Brown, 16 SiG. 1s. 76: 

S. D—Simonson y. Aney, 26 S. D. 
121, 128 NW 319; In re McClellan, 
20) ss) De 408, 107 INW. 681, 21 SoD, 
209, 111 NW 540. 

Tenn.—Ward v. Tennessee Coal, 
etc.,' Co. (Ch. A.) 57 SW 193: 

Tex.—State v. Ortiz, 99 Tex. 475, 
90 SW 1084 [aff (Civ. A.) 86 SW 
45]; Gray v. Thomas, 83 Tex. 246, 
18 SW 721; Bounds v. Little, ‘79 
Tex. 128, 15 SW 225: Dawson “Vv: 
Ward, 71 Tex. 72, 9 SW 106; Sny- 
der v. Ivers, 61 Tex. 400; Parks v. 
Candle, 58 Tex. 216; Veramendi v. 
Hutchins, 48 Tex. 531; Robertson v. 
Moorer, 25 Tex. 428; Brady v. Cope, 
(Civ. A.) 187 SW 678; Village Mills 
Coma Houston OllyCos.~ (Cig: LAS) 
186 SW 785; Spencer y. Levy, (Civ. 
A.) 173 SW 550; Northern Assur. Co., 
Ltd. v. Morrison, (Civ. A.) 162 SW 
411; Curtsinger v. McGown, (Civ. A.) 
149 SW 303; William M. Rice Inst. 
v. Freeman, (Civ. A.) 145 SW 688; 
Smith v, Burgher, (Civ. A.) 136 SW 
75; Ragley-McWilliams Lumber Co. 
Veanslttane, 61 Sex: Civ: “Atab0O CL30 
SW 864; Freeman vy. Wm. M. Rice 
Inst. 60s Tex Cive Ace 191 oases, 
629; Missouri, etc., R. Co. v. Gober, 
(Civ. A.) 125 SW ~383; Rushing v. 
Lanier, 51 Tex. Civ. A. 278, 111 SW 
1089; Frugia v. Trueheart, 48 Tex. 
Civ. A. 513, 106 SW 736; Williams 
Van Cessna,” 435 “Tex.” Civ.-A: B50 95 
SW 1106; Fred W. Wolf Co. v. Gal- 
braith, (Civ. A.) 94 SW 1100; Thomp- 
son v. Chaffee, 39 Tex. Civ. A, 567, 
89 SW 285; Price v. Oatman, (Civ. 
A.) 77 SW 258; Walker v. Pittman, 
LS, hex. “Civ, aA. bd 9 46 SIWi) devas 
Wallace v. Byers, 14 Tex. Civ. A. 
574, 88 SW 228; Daniels v. Creek- 
more, 7 Tex. Civ. A, 573, 27 SW 148; 
Dohoney vy. Womack, 1 Tex. Civ. A. 
354, 19 SW 883, 20 SW 950. 

Va.—Corbett y. Nutt, 18 Gratt. (59 
Va.) 624; Ben v. Prete, 2 Rand. (23 
Van) S39. 

Wash.—State v. Erving, 19 Wash. 
aS OeialO caste el dre 

Wis.—Blaha v. Borgman, 142 Wis. 
43, 124 NW 1047. 

Eng.—Green y. Bailey, 15 Sim. 542, 
38 EngCh 542, 60 Reprint 729. 

N. B.—Doe vy. Kennedy, 26 N. B. 
83 


Ont.—Wiliiams v. Grey, 23 U. C. 
Cie Srob.. 

26. Ala.—uvU. S. Fidelity, ete., Co. 
v. Dothan, 174 Ala. 480, 56 S 953; 
Abingdon Mills vy. Grogan, 167 Ala. 
146, 52 S 596; C. W. Zimmerman 
Mfg. Co. v. Dunn, 1638 Ala. 272, 50 
S 906; McEntyre v. Hairston, 152 
Ala. 251, 44 S 417; Owensboro Wagon 
Go; v. Hallie 149. Adar 210; 4236S 715 
Alabama Constr. Co. v. Meador, 143 
Ala: 336} (39. (Su 216;7 Tagerti wv. iState, 
143 Ala. 88, 39 S 293, 111 AmSR 17; 
Echols v. Hubbard, 90 Ala. 309, 7S 
Si) Americans Unions) Tél. — Cos iv. 
Daugherty, 89 Ala. 191, 7 S 660; Wat- 
son v. State, 63 Ala. 19; Tannis v. 
Doe, 21 Ala. 449; Borland v. Phillips, 
3 Ala. 718; Judson y. Eslava, Minor 
71, 12 AmD 32. 

Ark,—wWells Fargo v. W. B. Baker 
Lumber Co., 115 Ark. 142, 171 SW 
ize 

Cal.—Lawrence v. Fulton, 19 Cal. 
683. 

Colo.—Billin vy. Henkel, 9 Colo. 394, 
13 P 420; Hobson v. Porter, 2 Colo. 
28; Swink v. Bohn, 6 Colo. A. 517, 
41 P 838. 

Conn.—White vy. Brown, 19 Conn. 
we 

D. C.—Guilford Granite Co. v. Har- 
rison Granite Co., 23 App. 1 
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session, power, or custody, and that he believes that 
it is lost or destroyed, is sometimes made, by statute,. 
sufficient to warrant the reception of secondary evi- 


Fla.—Bell vy. Kendrick, 25 Fla. 778, 
6 S 868 

Ga.—McNatt v. Clarke, 143 Ga. 159, 
84 SE 447; Florida Coca Cola Bot- 
tling Co. v. Ricker, 136 Ga. 411, 71 
SE 734; O'Neill Mfg. Co. v. Harris, 
127 Ga. 640, 56 SE 739; Bower v. 
Cohen, 126 Ga. 35, 54 SH 918; Under- 
donk v. Jester, 17 Ga. A. 419, 87 SE 
680. 

Ill.— Switzer v. Honn, 254 Ill. 621, 
98 NE 998; Bauer vy. Glos, 244 Ill. 
627, 91 NE 701; Chicago v. Mandel, 
239 Ill. 559, 88 NE 226; Seott v. Bas- 
sett, 174 Ill. 390, 51 NE 577; Wing 
v. Sherrer, 77 [Ill. 200; Dickinson’ 
v. Breeden, 25 Ill. 167; Rankin v. 
Crow, 19 Ill. 626; Mariner y. Saun- 
ders, 10 Ill. 113; Norton v. Deuch- 
ler, 191 Ih. A. 271. 

Ind.—Plant v. Crane, 7 Ind. 486; 
Depew v. Wheelan, 6 Blackf. 485; 
Bascom v. Toner, 15 Ind. A. 229, 31 
NE 856; Newton vy. Donnelly, 9 Ind. 
A. 359, 36 NE 769. 

Iowa.—Simons y. Petersberger, 171 
Iowa 564, 451 NW 392; Burlington 
Lumber Co. v. Whitebreast Coal, etc., 
Co., 66 Iowa 292, 23 NW 674; Crowe 
v. Capwell, 47 Iowa 426. 

Kan.—Barons y. Brown, 25 Kan. 
410. 

La.—Lockhart v. Jones, 9 Rob. 
381; Dash v. Dosson, 6 Rob. 11; Pre- 
vost v. Johnson, 9 Mart. 123. 

Me.—Hansom vy. Kelly, 38 Me. 456.. 
Pg amie ed v. Ruckle, 9 Gill 

Mass.—Gurley v. Springfield St. R. 
Co., 206 Mass. 534, 92 NE 714. 

Mich.—Sun Ins. Co. vy. Earle, 29 
Mich. 406. 

M:inn.—Nelson v. Central 
Co., 35 Minn. 408, 29 NW 121. 

Mo.—State vy. Martin, 229 Mo. 629, 
129 SW 881, AnnCasi912A 908; Or- 
chard vy. Collier, 171 Mo, 390, 71 SW 
677; Henderich v. Kansas City, etce., 
R. Co., 159 Mo. A. 196, 140 SW 613; 
Hardin Grain Co. v. Missouri Pac. 
R. Co., 120 Mo. A, 203, 96 SW 681. 
an J.—Smith v. Axtell, 1 N. J. Eg. 
494. 

N. Y.—Cole v. Canno, 468 App. Div. 
178, 153 NYS 957; Cullinan y. Hos- 
mer, 100 App. Div. 148, 91 NYS 607; 
West v. New York Cent., ete. R. Co.,. 
55 App. Div. 464, 67 NYS 104; Seckel 
vy. Frauenthal, 22 N. Y. Super. 350. 
afi 37 Neve 166); ‘Bers = ve Carrols 
16 NYS 175; Dan v. Brown, 4 Cow. 
483, 15 AmD 395; Jackson y. Frier,. 
16 Johns. 193. 

N. C.—Thompson v. John L. Roper 
Lumber €o:, 168 N. C. 226, 84 SE 
200 Avery Vv. Stewart, —lo4auNoaGs 
287, 46 SE 519; Blair v. Brown, 116 
N.C: 631, 21 SE 484° Harven v. 
Hunter, 30 N. C. 464; Harper v. Han- 
cock, 28 N. C. 124; Dumas vy. Powell, 
EOIN eos. 

Oh.—Middleton y. Westeney, 7 Oh. 
Cir. Ct. 393, 4 Oh. Cir.. Dec. 650. 

Or.—Parker v. C. A. Smith Lum- 
ber, ete, Co., 70 Or. 41, 138 P) L061; 
Kenworthy v. Slooman, 62 Or. 604, 
125 Be 278: 

Pa.—heller v. Peters, 140 Pa. 648, 
21 A 416; Hartz v. Woods, 8 Pa. 
471. 

Philippine.—Saldivar y. Talisay, 18 
Philippine 362. 

S. C.—O’Neal v. Isbell, 48 S.C. L. 
367; Floyd y. Mintsey, 39 S. Cc. L. 
361. 

Tenn.—King v. Cox, 127 Tenn. 553, 
151 SW 58. 

Tex.—Hill v. Taylor, 77 Tex. 295, 
14 SW 366; Bateman v. Bateman, 16 
Tex. 541; Ins. Co. v. Munden, (Civ. A.) 
203 SW 917; Lester v. Hutson, (Civ. 
Aly 167 SW, 321; Hassard wv. Maye 
(Civ. A.) 152 SW 665; Edwards v. 
Adams, (Civ. A.) 122 SW 898; South- 
western Tel., etc., Co. v. Owens, (Civ. 
A.) 116 SW 89; Dyer v. McWhirter, 
51 Tex. Civ. A. 200, 111 SW_ 1053; 
Taliaferro v. Rice, 47 Tex. Civ. A. 
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dence,?* but testimony of the person that he has 
never seen the original document does not meet 


with these requirements.”® 


The destruction by fire of the place of deposit is 
ordinarily sufficient proof of the loss or destrue- 
tion of the document to warrant the admission of 
secondary evidence of its contents;*° but if there 
is any doubt as to the destruction of the document 
in the fire, its proper custodian should be called to 
prove that the document was in the place of deposit 


when the fire occurred.°®° 


8, 1083 SW 464; Grabill v. State, (Cr.) 
97 SW 1046. 

Wash.—J. I. Case Threshing Mach. 
Co. v. Wiley, 89 Wash. 301, 154 P 
437. 

Eng.—Horlock vy. Priestley, 1 L. J. 
Ch. .O.'S.. 73. 

Can.—Porter v. Hale, 23 Can. S. C. 
265. 

Sask.—Adamson v. Vachon, 5 Sask. 
L. 400, 8 DomLR 240, 22 WestLR 


27. Cameron vy. Kersey, 41 Ga. 40; 
Roe wa Doe, 32) Gas.39;) Poulet? v. 
Johnson, 25 Ga. 403; Marshall v. 
Morris, 16 Ga. 368; Smith v. Atwood, 
14 Ga. 402; Ratteree vy. Nelson, 10 


[a] Instruments between others 
than the parties litigant must be 
governed by common-law principles 
except in so far as such principles 
have been changed or modified by 
other court rules or by legislative 
enactment. Cox v. MeDonald, 118 
Ga; 414.) 45 SH 401. * 

28. Sutton v. McLoud, 26 Ga. 638. 
woe Ala.—Watson v. State, 63 Ala. 
La.—Clapier v. Banks, 10 La. 60. 
ey Y.—Jackson v. Neely, 10 Johns. 
eat C.—Robertson y. Council, 3 SE 

S. C.—Peay v. Picket, 14 S. C. L. 
318; Belton v. Briggs, 4 S. C. Eq. 465; 
Harrison v. Long, 4 S. C. Eq. 110. 

Ont.—Ferguson  v. Freeman, 27 
Grant, ‘Ch. GU .G@,) ey Haskill v. 
Krasery 127,U.C,..C: 383. 

30. Watson v. State, 63) Alan 295 
Chicago, ete., R. Co. v. Ingersoll, 65 
Ill. 399; Bray v. Aikin, 60 Tex. 688 
trot Dunn v. Choate, 4 Tex. 14]. 

U. S.—Riggs v. Tayloe, 9 
Wheat. 483, 6 L. ed. 140. 

Ala,—Degge v. State, 150 Ala. 3, 
bi Pa 484; Glassell v. Mason, 32 Ala. 
ies 
Bot v. McMickle, 9 Cal. 

Conn.—Fitch v. Bogue, 19 Conn. 
285; Witter v. Latham, 12 Conn. 392. 
Contra Coleman v. Wolcott, 4 Day 
388 (which, however, may be con- 
sidered as overruled by the foregoing 
cases). 

Ga.—Maynor v. Lewis, Ga. Dec. 
Pt. II’ 205; Doe v. Biggers, 6 Ga. 
188. 

Ill.—W. A. Fowler Paper Co. v. 
Bert Jones Sales Book Co., 183 Ill. 
A. 310; Loewe v. Reismann, Smt, eA. 
525. 

Ind.—Johnson v. Jordan, (A.) 115 
NE 600. 

Me.—St. Croix Co. v. Seacoast Can- 
ning Co., 114 Me. 521, 96 A 1059. 

Md.—Union Banking Co. v. Git- 
tings, 45 Md. 181. 

Mass.—Cooley v. Collins, 186 Mass. 
507, 71 NE 979; Dana v. Kemble, 19 
Pick. 112; Page v. Page, 15 Pick. 
368. 

Mich.—Gelder v. Welsh, 169 Mich. 
490. 185 NW 280; Thomson vy. Flint, 
eté., R.*Co., 131 Mich. 95;° 90) NW 
1037; Sun Ins. Co. v. Earle, 29 Mich. 
406. 

Mo.—Harper v. Wilson, (A.) 191 
SW 1024. 

Nebr.—Bishop v. Lincoln Baseball 
Club, 98 Nebr. 558, 153 NW 586. 

N. J.—Longstreth v. Koeb, 64 N. J. 
L. 112, 44 A 934. 
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(2) Question for Trial Court. Pre- 
liminary proof of the loss or destruction of primary 


evidence does not involve the question in issue and 


N. Y.—Rosenbaum v. Podolsky, 97 
Misc. 614, 162 NYS 227; Jackson v. 
Frier, 16 Johns. 193. 

N. C.—Avery v. Stewart, 134 N. C. 
287, 46 SE 519; Give Vv. Wilmington, 
ete., R. Co., 108 . C. 441, 13 SE 11, 
1019. 

Or.—Peters v. Queen City Ins. Co., 
63 Or. 282,,126 P 1005. 

Pa.—Graff v. Pittsburgh, ete. R. 


Co., 31 Pa. 489. 


S. C.—Atlantic Coast Line R. Co. 
v. Dawes, 103 S. C. 507, 88 SE 286; 
Burress v. Atlantic Coast Line R. Co., 
79 S. C. 250, 60 SE 692 
5 Tenn.—Tyree v. Magness, 1 Sneed 
76. 

Tex.—Thompson vy. Johnson, 24 
Tex. Civ. A. 246, 58 SW 1030. 

Utah.—Walker v. Skliris, 34 Utah 
uae a Pita: 

B.—Gilbert v. Campbell, 12 N. 
B. Nive 

Ont.—Russell v. Fraser, 15 U. C. 
CO DSS 10 

[a] Question one of law.—This 
question, while it is one ordinarily 
addressed to the trial court in the 
first instance, is one not of fact but 
of law. Avery v. Stewart, 134 N. C. 
287, 46 SE 519 [disapp Gillis v. Wil- 
mington, ete., R. Co., 108 N. C. 441, 
13 SH) 115° 10191: 

32. U. S.—Monroe v. Bresee, 239 
Fed. 727, 152 CCA 561. 

Ala.—Burks v. Bragg, 89 Ala. 204, 
Le 156; Glassell v. Mason, 32 Ala. 


Cal.—Kenniff v. Caulfield, 140 Cal. 
34, 73 P 803; Bagley v. McMickle, 9 
Cal. 430; Morison v. Weik, 19 Cal. A. 
139, 124 P 869; State Nat. Bank v. 
Weldon, 14 Cal. A. 765, 113 P 334. 

Conn.—Elwell v. Mersick, 50 Conn. 
272; Witter v. Latham, 12 Conn. 392; 
Colemair v. Wolcott, 4 Day 388. 

F a aes Bell v. Kendrick, 25 Fla. 778, 


Ga.—Saulsbury v. Central of 
Georgia R. Co., 185 Ga. 182, 69 SH 
20; Patterson v. Drake, 126 Ga. 478, 
55 SE 175; Bower v. Cohen, 126 Ga. 
35, 54 SE 918; Graham v. Campbell, 
56 Ga. 258; Doe v. Biggers, 6 Ga. 188; 
Harrison v. State, 20 Ga. A. 12, 92 
SE 388, 95 SE 630; Smith v. High- 
tower, 3 Ga. A. 197, 59 SE 593. 

Ill.— Florsheim v. Palmer, 99 Ill. 
A. 659; Price v, Kohn, 99 Dll. A. 115. 

Ind.—Thompson v. Thompson, 9 
Ind. 323, 68 AmD 688. 

Iowa.—Fisher v. Carter, 178 Iowa 
636, 160 NW 15; Prewitt v. Wilson 
128 Iowa 198, 103 NW 365. 

Me.—Bain v. Walsh, 85 Me. 108, 26 
A 1001; Milford v. Veazie, 14 A 730; 
cour aa v. Belgrade, 78 Me. 204, 3 A 

Mass.—Cooley v. Collins, 186 Mass. 
507, 71 NE 979; Smith v. Brown, 151 
Mass. 338, 24 NE 31; Page v. Page, 
15 Pick. 368; Donelson v. Taylor, 8 
Pick. 390. 

Minn.—State v, Salverson, 87 Minn. 
40, 91 NW 1; Pheenix Ins. Co. v. 
Taylor, 5 Minn, 492. 

Mo.—lLiles v. Liles, 183 Mo. 326, 81 
SW 1101; Wells v. Pressy, 105 Mo. 
164, 16 Sw 670; Henry v. Deviney, 
101 Mo. 378, 138 ‘SW 1057; Christy v. 
Kavanagh, 45 Mo. 3875; Macon v. 
Fidelity, etc., Co., 194 Mo. A. 677, 189 
SW 645; Lohnes v. Baker, 156 Mo. A. 
397, 137 SW 282. 

Mont.—Kleinschmidt v. Dunphy, 1 


is not regarded as evidence in the cause; it is ad- 
dressed solely to the trial court and its sufficiency 
is a question for that court and not for the jury.** 
Moreover the sufficiency of the evidence on the pre- 
liminary proof rests in the sound diseretion of the 
trial court,?2 whose determination will generally not 
be disturbed, by an appellate court,*? although it is 


Mont. 118 [rev on other grounds 11 
Wall. 610, 20 L. ed. 223]. 

Nebr.— Bradstreet v. Grand Island 
Banking Co., 89 Nebr. 590, 131 NW 
956; Fremont, etc., R. Co. v. Marley, 
A prge & 138, 40 NW 948, 13 AmSR 

N. H.—Pearson v. Wheeler, 55 N. 
H. 41; Hill v. Barney, 18 N. H. 607. 

N. J.—Koehler v. Schilling, 70 N. J. 
L. 585, 57 A 154; Longstreth v. Korb, 
64 N. J. L. 112, 44 A 934; Johnson v. 
pare 42 N. J. L. 451, 36 AmR 

N. Y.—West v. New York Cent., 
ete,,, oR. «Co, 55 sApp. Divs 464.00 


NYS 104; Woodworth v. Barker, 1 
EPG 22 
N. C.—Bonds. v. Smith, 106 N. C. 


553, Li, SH 322. 

ae ee v. Blackburn, 8 Oh. 
Okl.—Marker v. Gillam, 54 Okl. 766, 

154° Pe sot: 

_S. C.—Atlantic Coast Line R. Co. 

v. Dawes, 103 S. C. 507, 88 SE 286; 

Leesville Mfg. Co. v. Morgan Wood, 

etc., Works, 75 S. C. 342, 55 SE 768; 


Elrod v. Cochran, 59 S. C. 467, 38 
SE 122. 
Tenn.—Anderson v. Maberry, 2 


ik 6&3; McClure v. Byrd, 2 Overt. 

Tex.—McDonald v. Hanks, 52 Tex. 
Civ. A..140, 113 SW 604. 

Vt.—Sanders v. Burnham, 91 Vt. 
480, 100 A 905; Moore v. Beattie, 33 
Vt. 219. 

33. U. S.—Tayloe v. Riggs, 1 Pet. 
69157) Tated. w2Tb:e 

Ala.—Agee v. Messer-Moore Ins., 
etc., Co., 165 Ala. 291, 51 S 829; Baer 
v. Mobile Cooperage, etc., Mfg., Co., 
159 Ala, 491, 49 S 92; Thorn v. Kemp, 
98 Ala, 417, 13 S 749; Pickett v. 
Frost, 7 Ala. A. 443, 61 S 476. 

Cal.—Bagley v. McMickle, 9 Cal. 
430; State Nat. Bank v. Weldon, 14 
Cali mAs 765" Tits “PUs34: 

Conn.—Elwell v. Mersick, 50 Conn. 
272; Fitch v. Bogue, 19 Conn. 285; 
Witter v. Latham, 12 Conn. 392. 

é ae -—Bell v. Kendrick, 25 Fla. 778, 

Ga, se Senebute v. Central of Geor- 
gia R. Co. 135 Ga, 182, 69 SE 205 
Patterson v. Drake, 126 Ga. 478, 55 SH 
175; Hayden v. Mitchell, 103 Ga. 
431, 30 SE 287. 
soled iene v. Reismann, 8 Ill, A. 

Ind.—Thompson vy. 
Ind. 323, 68 AmD 638. 

Me.—Bain v. Walsh, 85 Me. 108, 26 
Atl. 1001; Milford v. Veazie, 14 A 
730; Camden v. Belgrade, 78 Me. 204, 
3 A 652. 

Md.—Union Banking Co. v. Git- 
tings, 45 Md. 181. 

Mass.—Cooley v. Collins, 186 Mass. 
507, 71 NE 979; Smith v. Brown, 151 
Mass. 338, 24-NE 8i; Stevens v. 
Miles, 142 Mass. 571, 8 NE 426; Com. 
v. Morrell, 99 Mass. 542; Page v. 
Page, 15 Pick. 368; Donelson v. Tay- 
lor, 8 Pick. 390. 

Mich.—Sun Ins. Co. v. Earle, 29 
Mich. 406. 

Mo.—Liles v. Liles, 183 Mo. 326, 81 
SW 1101; Wells v. Pressy, 105 Mo. 
164, 26 SW 670; State v. Yount, 186 
Mo. A. 258, 172 SW 431; Lohnes v. 
Baker, 156 Mo. A. 397, 137 SW 282; 
Stepan v. Metzger, 95 Mo. A. 609, 
69 SW 625. 


Thompson, 9 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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reviewable ** and may be overruled where an abuse 
of discretion amounting to error of law appears.®® 
Proof of loss or destruction of judicial records, ree- 
ords of deeds, and other records, is governed by the 


same rule.*¢ 

[§ 1353] 
ment—(a) In General. 
and general rule that the law will 


Mont. Pe v. Jordan, 14 Mont. 
375, 36 P 4 

Nebr. Piston v. Lincoln Baseball 
Club, 98 Nebr. 558, 153 NW 586; 
Bradstreet v. Grand Island Banking 
Co., 89 Nebr. 590, 181 NW 956; Ru- 
pert v. Penner, 35 Nebr. 587, 53 NW 
598, 17 LRA 824; Fremont, ete., R. 
Co. v. Marley, 25 Nebr. 138, 40 NW 
948, 13 AmSR 482. 

Nev.—O’Meara v. North American 
Min. Co:,-2 Ney. 112. 

N. H.—State v. Wren, 77 N. H. 
361, 92 A 170; Pearson vy. Wheeler, 55 
N. H. 41; Hill v. Barney, 18 N. H. 
607; Woods v. Gassett, 11 N. H. 442. 

N. J.—Longstreet v. Korb, 64 N. J. 
T,71125544 6A 934% 
wine, 42, Ne ayes 451, 36 AmR 527. 

N. M.—Daly v. Bernstein, 6 N. M. 
380, 28 P 764. 

N. Y.—Kearney v. New York, 92 
N. Y. 617; Mason v. Libbey, 90 N. We 
683, 64 HowPr 259; West v. New 
Work .Cent.,-etc., (R. ‘Co.,755 Appi Div. 
464, 67 NYS 104; Isaacs v. Cohn, 10 
App, Div. 216, 41 NYS 779 [aff 161 
N. Y. 663 mem, 57 NE 1113 mem]; 
Graham vy. Chrystal, 1 AbbPrNS 121, 
32 HowPr 287; Woodworth v. Barker, 
fee 12s Jackson": vi peer 16 
Johns. 193. 

Ne .—Blackburn vy. Blackburn, 8 Oh. 

Pa.—Gorgas v. Hertz, 150 Pa. 538, 
24 A 756; Hemphill v. McClimans, 24 
Pa. 367; Flinn v. McGonigle, 9 Watts 
& S. 75; Raab v. Urick, 2 WklyNC 53. 

S. C.—Talbert v. Talbert, 97 S. C. 
136, 81 SE 644; Chiles v. Southern R. 
Co., 69 S. C. 327, 48 SH 252; Elrod 
v. Cochran, 59'S. C.. 467, 38 SE 122; 
Norris v. Clinkscales, 47 S. C. 488, 
25 SE 797; Hobbs v. Beard, 43 S. C. 
370, 21 SE 305; Martin v. Bowie, 37 


Johnson v. Arn- 


S) CC. 102, “t5- "SH 736" ‘Caulfield. v. 
Charleston County, lhe C7600 
7 


Oliver v. Sale, 17 S. 

S. D.—Simonson v. Aney, 26 S, D. 
121, 128 NW 8319. 

Tex.—Waggoner vy. Alvord, 81 Tex. 
365, 16 SW 1083; Cheatham v. Riddle, 
8 Tex. 162; Spencer v. Levy, (Civ. 
A.) 173 SW 550; McDonald v. Hanks, 
52 Tex. Civ. A. 140, 133 SW 604; Mis- 
souri, etc., R. Co. v. Gober, (Civ. A.) 
125 SW 383; Dyer v. McWhirter, 51 
Tex. Civ. A. 200, 111 SW 1053; Har- 
rison v. Hawley, 7 Tex. Civ. A. 308, 
26 SW 765; Johnson v. Hollamon, 2 
Tex. Unrep. Cas. 294. 

Vt.—Moore v. Beattie, 33 Vt. 219. 

N. B.—Nova Scotia Bank v. Dun- 
can, 32 N. B. 308; Gilbert v. Camp- 
bell, 12 N. B. 474. 

Ont.—Russell v. Fraser, 15 U. C. 
CHP 375% 

34. Avery v. Stewart, 134 N. C. 
287, 46 SE 519. 


35. Ala.—Mordecai v. Beal, 8 Port. 
529. 

Ind.—Littler v. Franklin, 9 Ind. 
216. 

Minn.—Slocum vy. Bracy, 65 Minn. 
-100, 67 NW 843. 

Nebr.—Myers v. Bealer, 30 Nebr. 


280, 46 NW 479. 

Nev. —O’Meara v. North American 
Min. Co., 2 Nev. 112. 

N. G.—McKesson v. Smart, 108 N. 
CG. 17, 138° SE 96- ; 
Pa.—Blackstone v. White, 41 Pa. 
30. 
$ Ss. C.—Norris v. Clinkscales, 47 S. 
C4887 25 SE) 797. 

Tex.—Collins v. Boyd, (Civ. A.) 59 
SW 831. 

36. Colo.—Hagan v. Mahoney, 24 
Colo. A. 285, 184 P 156, 174 P 1119. 
Ga.—Summerlin v. State, 130 Ga. 


791, 61 SE 849. 
Mass.—Hindle v. Healy, 204 Mass. 


(3) As to Search for Missing Docu- 
It may be stated as a broad 
require evidence 


EVIDENCE 


it belongs or is 
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that a diligent and bona fide but unsuccessful search 
has been made for the document, in the place where 


most likely to be found, and that 


the party has exhausted in a reasonable degree all 


accessible sources of information and means of dis- 


As the question 


48, 90 NE 511. 

Mo.—State v. Yount, 186 Mo. A. 
258, 172 SW 481. 

N. C.—Leake vy. Covington, 99 N. 
C..559,'°6 SE) 241. 

Tex. Waggoner v. Alvord, 81 Tex. 
365, 16 SW 1083; Mays v. Moore, 13 
Tex. 85: 

87. U. S.—Simpson y. Dall, 3 Wall. 
460, 18 L. ed. 265; De Lane v. Moore, 
14 How. 253, 14 L. ed. 409; Patterson 
v.. Winn, 5 Pet.. 233, °8 Iu. -ed. 108; 
Brown v. Harkins, 131 Fed. 63, 65 
CCA 301; Dupee v. Chicago Horse 
Shoe Co., 117 Fed. 40, 54 CCA 426 
[certiorari den 188 U. S. 740, 23 SCt 
848, 47 L. ed. 677]; Anglo-American 
Packing, etc., Co. v. Cannon, 31 Fed. 
313; Boyle v. Arledge, 3 F. Cas. No. 
1,758, Hempst. 620. 

Ala.—Pollak v. Winter, 197 Ala. 

[cit Cyc]; Porter 


173, 72 S 886, 387 
v. Watkins, 196 Ala. 333, 71 S 687; 
Whitsett v. Belue, 172 Ala. 256, 54 
S 677, 680 [cit e's Sims v. State, 
155 Ala. 96, 46 493; McEntyre v. 
Hairston, 152 Nee 251, 44 S$ 417; 
Marx v. Eley, 148 Ala. 659, 41S 411: 
Saunders v. Tuscumbia Roofing, etc., 
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fore admitting secondary evidence of its contents.” 
(b) Degree of Diligence—aa. In Gen- 
eral. As to the degree of diligence in searching for 
a lost document which must be shown in order to 
warrant the reception of secondary evidence of its 
contents, no inflexible rule can be laid down, but 
the question is one to be determined largely by the 
particular circumstances of the case.*? 
considered necessary to show that the search was 
made with the utmost good faith and was as thor- 
ough and vigilant as though, were the paper not 
If any suspicion 
hangs over the instrument, or there are circum- 
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signedly withheld, the most rigid inquiry should be 
made into the reason for its nonproduction; but 
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all the sources of information and 
means of discovery which the nature 
of the case would naturally suggest, 
and which were accessible to him.’” 
Simpson y. Dall, 3 Wall. (U. S.) 460, 
474, 18 L. ed. 265 [quot Wolters v. 
Redward, 16 Hawaii 25, 27]. 
as Aia.—Crabtree vy. Street, 79 S 

Ill.—Prussing y. Jackson, 208 Ill. 
85; 69 NE 711 [rev 85 -Tll. A. 324]; 
Rankin y. Crow, 19 Ill. 626; Mariner 
v. Saunders, 10 Ill. 113. 

Iowa.—Fisher vy. Carter, 178 Iowa 
636, 160 NW 15. 

N. Y.—Cole v. Canno, 153 NYS 957. 

N. C.—Thompson y. John L. Roper 


Lumber Co., 168 N. C. 226, 84 SH 
289. 
45, (U..(S:——Minor vv. Dillotson,, '7 


Pet. 99, 8 L. ed. 621; Virginia, etc., 
Coal Co. v. Charles, 251 Fed. 83. 
Ga.—Florida Coco Cola Bottling 


es v. Ricker, 1386 Ga. 411, 71 SH 
734. 
Minn.—Pheenix Ins. Co. vy. Tay- 


lor, 5 Minn. 492. 

Mo.—Macon v. Maryland Fidelity, 
etc., Co., (A.) 189 SW 645, 649 [cit 
Cyeilk: 

N. J.—Johnson y. Arnwine, 42 N. J. 
Tn 45157 86) AmR |) 527. 

N. Y.—Cullinan vy. Hosmer, 100 
App. Div. 148, 91 NYS 607; Peo. v. 
Lord, 67 Barb. 109; Cole v. Canno, 
Los NVST 9592 
Aa C.—Floyd y. Mintsey, 39 S. C. L. 

Tenn.—Tyree v. Magness, 1 Sneed 


275. 
; Tex.—Ricks v. Wofford, 31 Tex. 
1eap 

Va.—Beirne y. Rosser, 26 Gratt. 
(67 Van) 537. 

[a] Where the document belongs 


to the party’s adversary, very much 
less diligence in search is required 
than where the document belongs to 
the party seeking to introduce the 
secondary evidence. Desnoyer v. Mc- 
Donald, 4 Minn. 515. 

46. Hobson y. Porter, 2 Colo. 28; 
Mullanphy Sav. Bank y. Schott, 135 
Ill. 655, 26 NE 640, 25 AmSR 401; 
Chicago, etce., R. Co. v. Ingersoll, 65 
Ill. 399; Mariner vy, Saunders, 10 Ill. 
118. 

47. Lott v. Buck, 113 Ga. 640, 39 
SE 70; Fisher y. Carter, 178 Iowa 
636, 160 NW 15; Porter v. Wiison, 13 
Pa. 641. 

48. U. S.—Brown vy. Harkins, 131 
Fed. 63, 65 CCA 301. 

Cal.—Kenniff v. Caulfield, 140 Cal. 
34, 73 P 803; Woods y. Jansen, 130 
Cal, 200, 62 P 473; King v. Samuel, 
Ty Cally Av bbe (938) bs 392. 


' 
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where tiene is no such suspicion, all that ought. 
to be required is a showing of reasonable diligence 
in the effort to obtain the original.*® 
must of course be satisfied on the whole that the 
paper is lost or destroyed,*® and that it cannot be 
found at the time of the trial;47 but it is generally 
sufficient to prove that diligent and unsuccessful 
search has been made in every reasonable quar- 
ter; it is not ordinarily necessary to show that 
every source of information or discovery has been 
Thus it is generally sufficient if the 
person seeking to introduce the secondary evidence 
shows that he has unsuccessfully searched in the 
proper places and inquired of the proper persons. 
for the original,*® and with respect to inquiry, it 
is sufficient to show that it was made of those per- 


The court 


Colo.—Everett v. Hart, 20 Colo. A. 

O35 lin Ecos. 

i pae ano v. Hanmer, 18 Conn. 
D. C.—Guilford Granite Co. v. Har- 

rison Granite Co., 23 App. 1. 
Ill.—Prussing vy. Jackson, 208 Ill. 


85, 69 NE 771; Dugger v. Oglesby, 
99 Ill. 405; Mariner y. Saunders, 
TOPTNT 113: 


Iowa.—Fisher vy. Carter, 178 Iowa 
636, 160 NW 15. 

Kan.—Roberts v. Dixon, 50 Kan. 
436, 31 P 1083. 

La.—Cochran vy. 46 La. 
Ann, 536, 15 S 57. 

Me.—Egan v. Horrigan, 96 Me. 46, 
51 A 246; Hanson vy. Kelley, 38 Me. 
456; Wing v. Abbott, 28 Me. 367. 

Md.—Brashears vy. State, 58 Md. 
563; Glenn v. Rogers, 3 Md, 312. 

Mass.—Smith v. Brown, 151 Mass. 
338, 24 NE 31; Brigham vy. Coburn, 
10 Gray 329. 

183 Mo. 326, 


Mo.—Liles vy. Liles, 
81 SW 1101; Christy v. Kavanagh, 
Carr V.s- Carr, 236 Mivios 


45 Mo. 375; 
408. 

Nebr.—Baldwin y. Burt, 43 Nebr. 
245, 61 NW 601. 

N, J.—Johnson vy. Arnwine, 42 N. J.. 
L. 451, 36 AmR 527. 

N. C.—Avery v. Stewart, 134 N. C. 
287, 46 SE 519; Gillis v. Wilming- 
ton, etcjnKs Co,u108. Ne Ci 44ie13 


SE 11, 1019. 
Or.—Wiseman y. Northern Pac. R. 
20 Or. 425, 26 P 272, 23 AmSR 
Pa. —Strause y. 


Co,, 
135 
14 
Pa. Super. 125. 
S. C.—Leesville Mfg. Co. y. Mor- 
Works, 75. S. C. 342, 
bah 768; Oliver Vv. Sale, 17) (Shc 


VWt-—T bral wes Toddygo4e ivi) Ons 
Fletcher v. Jackson, 93 Wits OSa, 56 
AmD 98; Royalton Vv. Royalton, ete., 
Turnp. Co., 14 Vt. 311; Viles v. Moul- 
ton, 11 Vt. 470. 

Wis.—Meyer v. Home Ins. Co., 127 
Wis. 293, 106 NW 1087. 

Eng —Reg v. Hinckley, 3 B. & S. 
885, Ti3 ECL 885, 122 Reprint 331; Mc- 
Gahey v. Alston, 2 M. & W. 206, 150 
Reprint) Tesi, 21 VERE; 594): Hart Vv. 
Hart, 1 Hare 1, 23 EngCh 1, 66 Re- 
print 927; Minshall v. Lloyd, 2 M. & 


Cochran, 


Braunreuter, 


gan Wood, etc., 


W. 450, 150 Reprint 834. 
Ont.—Williams Var KLE VECO WN. 
Cc. P. 561; Russell v. “Praser, 15 


U. C, C. P.. 375;. Gordon v. McPhail, 
32 U. C. Q. B. 480. 


49. Ala.—Saunders vy. Tuscumbia 
Roofing, ete., Co., 148 Ala. 519, 41 
S 982. 


Cal.—Kenniff v. Caulfield, 140 Cal. 
34,.73 P 803; Pierce v. Wallace, 18 


Gale le5s 
Colo.—Billin. y. Henkel, 9 Colo. 
394, 13 P 420; Wells v. Adams, 7 


Colo. 26, 1 P 698; Everett v. Hart, 


20 Colo. A, 93, 77 P 254; Brevoort 
Vin Hughes, 40, ,Colo. As 7379450 g4eP; 
1050. 


D. C.—Guilford Granite Co. v. 
Harrison Granite Co., 23 App. 1. 

Ga.—Bower v. Cohen, 126 Ga. 35, 
54 SE 918; Acme Brewing Co. v. 
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sons in whose possession the original should have 
been.°° In fine, it is held that under ordinary: cir- 
cumstances sufficient grounds are established for 
the introduction of secondary evidence, where it 
appears from the preliminary evidence that there is 
no reasonable probability or suspicion that the writ- 
ing is designedly withheld or, suppressed;>! and it 
is not necessary to negative every possibility of its 
suppression.°?” 

Where one party denies the existence, execution, 
or alleged contents of a writing on which the ad- 
verse party bases his cause of action or defense, the 
latter must show great diligence in searching for, 
or endeavoring to procure, the original in order to 
warrant the admission of secondary evidence.5? 

[§ 1355] bb. Character, Value, and Importance 
of Document. In determining the degree of dili- 
gence in a search for a document which must be 
shown, the character, value, and importance of the 
paper, and the purposes for which it is expected 
to be used are material matters to be considered.** 
If the document is a private paper in which the 
party offering secondary evidence of its contents has 
a personal interest, and if it is an important paper, 


Central R., etc., Co., 115 Ga. 494, 42 
SE 8; Sutton v. McLoud, 26 Ga. 
638. search 

Ind.—Howe v. Fleming, 123 Ind. 
262, 24 NE 238; Curme vy. Rauh, 100 


EVIDENCE 


person who cannot be compelled to 
produce it, the rule as to diligence in 
is relaxed, although enough 
must be shown reasonably to satisfy 
the court that the document is not 
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such as in the usual course of business would be 
likely to be in his possession or in the possession of 
another for his benefit, search for it in every direc- 
tion in which it can be traced may reasonably be 
required, before secondary evidence of its contents 
will be received.®> If the document is one in which 
other persons are also interested, and which has 
been placed in the hands of a custodian for safe- 
keeping, the latter inust be required to make search, 
and the fruitlessness of such search must be shown, 
before secondary evidence can be admitted.°® If 
the paper is one of importance chiefly to third per- 
sons, search among the papers of such persons as 
would have an interest in the preservation of the 
paper, or would under the circumstances be likely 
to have it in possession, will be sufficient.°7 Where 
the document is useless, or of little or no value, 
or is of such a character that it would not natu- 
rally be preserved with any care, its loss or destruc- 
tion may be inferred upon very slight evidence.*® 
So also where the purpose for which an instru- 
ment was executed has been accomplished, so that 
the instrument is functus officio, and the necessity 
or reason for preserving no longer exists, very slight 
12 La, Ann. 582; Williams v. Mor- 
ancy, 3 La. Ann. 227. (2) But where 
the instrument is not the foundation 


of the suit, advertisement of its ioss 
is unnecessary. Willett v. Andrews, 


Ind. 247; Langsdale Vi Woollen, 99 | voluntarily withheld by the party |106 La. 319, 30 S 883; State v. Doyle, 
. Ind. 575: Sangster v. Bricker, (A,) offering the secondary’ evidence. |42 La. Ann. 640, 7 S 699. (3) An 
118 NE 383. Laster v. Blackwell, 128 Ala. 143, |advertisement is not required where 


Iowa.—Laird vy. Kilbourne, 70/30 S 663. 


the loss or destruction of the docu- 


Iowa 83, 30 NW 9; Hill v. Aultman, 52. Robards v. McLean, 30 N. C.|ment is established. Willett v. An- 
68 Iowa 630, 27 NW 788. 522; McGahey v. Alston, 2 M,. & W.|drews, supra; Wood’s Succe., 30 La. 
Me.—Hammond v. Ludden, 47 Me. | 206, 150 Reprint 731, 21 ERC 594. Ann. 1002; Gordon y. Fahrenberg, 26 
447. 53. Macon y. Maryland Fidelity, | La. Ann. 366, 
J.—Roll v. Rea, 50 N. J. Li} ete., Co., (Mo. A.) 189 SW 645, 648 55. Johnson v. Arnwine, 42 N. J. 


Ne 
264, 12 A 905. 


[cit Cyc]; Daly v. Bernstein, 6 N. M. 


L. 451, 36 AmR 527; 
Northern Pac. R. Co., 


Wiseman vy. 
20 Or. 425, 26 


N. C.—Avery v. Stewart, 134 N. C. 
287, 46 SE 519. 


Pa.—Graft v. Pittsburgh, etc, R. 
Co., 31 Pa. 489. 
Tenn.—State v. Cooper, (Ch.) 53 


Sw 391. 

Tex.— Hill’ vy. Taylor, (7 Tex. 295, 
14 SW 366; Vandergriff v. Piercy, 59 
Tex. 871; Slaughter v. Morton, (Civ. 
A.) 195 ‘SW 897; Masterson v, Jor- 
dan, (Civ. A.) 24 SW 549; Day v. 
State, 51 Tex. Cr. 324, 101 SW 806. 

50. U. S.—Brown y. Harkins, 131 
Fed. 63, 65 CCA 301. 

D. C.—Guilford Granite Co. v. Har- 


rison Granite Co., 23 App. 1. 
Miss.—Doe v. McCaleb, 3 Miss. 
756. 
N. C.—Beard vy. Southern R. Co., 
143 N. C. 136, 55 SE 505. 


Tenn.—Girdner v. Walker, 1 Heisk. 
186. 

Place of search see infra § 1356. 

51. U. S.—Renner vy. Columbia 
Bank, 9 Wheat. 581, 6 L. ed. 166. 

Mass.—Brigham vy. Coburn, 10 Gray 
329. 

N. J.—Clark v. Hornbeck, 17 N. J. 
BKq. 430. 

N. C.—Robards v. McLean, 30 N..C. 
522. 

Va.—Beirne vy. Rosser, 26 Gratt. 
(67% Vane b38ts Corbettive) Nutty ols 
Gratt. (59 Va.) 624. 

Eng.—McGahey v.-Alston, 2 M. & 
W. 206, 150 Reprint 731, 21 HRC 
594. 

[a] When rule of diligence re- 
laxed.—(1) Where the instrument is 
one required by law to be recorded, 
and was in fact recorded, no pre- 
sumption can arise that the original 
is withheld for an improper purpose; 
and in such a case the law is much 
less stringent in its requirements 
of proof of loss than where the in- 
strument is of a different character. 
Adams vy. Shelby, 10 Ala. 478; Jones 
v. Scott, 2 Ala. 58. (2) Where the 
custodian of the document is a third 


380, 398, 28 P 764; Wiseman v. North- 
ern Pac. R. Co., 20 Or. 425, 26 P 272, 
23 AmSR 185. 

“We think that when the very ex- 
istence of the instrument is denied, 
and the law, in the first place, re- 
quires the instrument to be in writ- 
ing, the diligence shown ought to be 
of the highest character, before sec- 
ondary evidence of the contents of 
the lost instrument should be al- 
lowed. The danger of the introduc- 
tion of manufactured evidence is ex- 
tremely great in such a case, and 
hence the party seeking to build up 
a defense upon such an instrument 
as in this case must use the utmost 


diligence,’”’ Daly v. Bernstein, supra. 

54. Ala—Agee v. Messer-Moore 
pasty etc., Co., 165 Ala. 291, 51 S 
829. 


Conn.—Waller v. New Milford 
Eleventh School Dist., 22 Conn. 326. 

Hawaii.—Wolters v. Redward, 16 
Hawaii 25. 

N. J.—Johnson v, Arnwine, 42 N. J. 
L.. 451, 86 AmR 527. 

N. C.—Gillis v. Wilmington, etc., R. 
Go.,, 108 N.C. 441,13. SH aay 1019. 

Or.—Wiseman vy. Northern Pac. R. 
we 20 Or. 425, 26 P 272, 23 AmSR 
135: 

Pa.—American L. Ins., ete., Co. v. 
Rosenagle, 77 Pa. 507; Porter v. Wil- 
son, 13 Pa. 641; Spalding v. Susque- 
hanna County Bank, 9) Ba. 26. 

Eng.—Gathercole v. Miall, 15 M. & 
W. 319, 153 Reprint 872. 

“The character of the instrument 
is a material factor in determining 
the amount of diligence to be used 


in searching for the lost instru- 
ment.” Wolters v. Redward, 16 
Hawati 25, 27. 

[a] Advertisement (1) for the 


missing document is sometimes re- 
quired by statute, where such docu- 
ment is the foundation of the action 
or of the defense. Tichnor v. Cal- 
houn, 29 La. Ann. 277; Peace v. Head, 


P 272, 23 AmSR 135. 

56. Johnson v. Arnwine, 42 N. J. 
L. 451, 36 AmR 527; Smith v. Ax- 
tell, 1 N. J. Eq. 494. 

57. Macon vy. Maryland Fidelity, 
etc., Co., (Mo. A.) 189 SW 645, 648 
[eit Cyc]; Johnson v. Arnwine, 42, 
N. J. L. 451, 36 AmR 527; Jackson v. 
Woolsey, 11 Johns. (N. Y.) 446; Reg. 
v. Hinckley, 3 B. & S. 885, 113 ECL 
885, 122 Reprint 331. 

a Ala.—Beall v. Dearing, 7 Ala. 

Conn.—Waller- vy. New Milford 
Eleventh School Dist., 22 Conn. 326. 

Ga.—Crawford v. Hodge, 81 Ga. 
728, 8 SE 208. 

Kan.—Atchison, etc., R. Co. v. Pal- 
ae 68 Kan. 545, 75 P 509, 64 LRA 


Md.—Wright v. State, 88 Md. 436, 
41 A 795; Union Banking Co. v. Git- 
tings, 45) Md. 181; Jones v. Jones, 
45 Md, 144. 

Mich.—Davis v. Teachout’s Est., 
126 Mich. 135, 85 NW 475, 86 AmSR 
531; Burt v. Long, 106 "Mich. 210, 
64 NW 60. 

Minn.—Slocum vy. Bracy, 65 Minn. 
100, 67 NW 843. 

N. J.—Johnson y. Arnwine, 42 N. J. 
L. 451, 36 AmR 527, 

N. Y.—Baker v. Squier, 1 Hun 448, 
3 unenDe & C. 465. 

N. C.—Gillis_v. Wilmington, etce., 
R. Co., 108 N. C, 441, 13 SE 11, 1019. 

Or. —-Wiseman v. Northern Pace, aS 
Hare 20 Or. 425, 26 P 272, 23 AmSR 


Pa,—American L. Ins., ete., Co. v. 
Rosenagle, 77 Pa. 507; Weeks Vv. 
Haas, 3 Watts & S. 520, 39 AmD 39. 
gen iams Vv. Willard, 23 Vt. 

Eng.—Brewster v. Sewall, 3 B. & 
Ald. 296, 5 ECL 177, 106 Reprint 
672; Freeman Ve Arkell, 2°B. &UC. 
494, 9 ECL 218, 107 Reprint 467, 
1C. & P. 135, 326, 12 ECL 89, 195. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1355-1356] 


evidence of search will suffice.®? 
[$§ 1356] 


son or officer, or law 


person or officer 


if by 


59. U. S.—Bouldin v. Massie, 7 
Wheat. 122, 5 L. ed. 414. 
Hee ee See vy. Gaines, 73 Ala. 
218. 

Conn.—Waller v. New Milford 
Hieventh School Dist., 22 Conn. 326. 
Pe ame td v. Redwyne, 16 Ga. 
ia -—Whittemore v. Moore, 9 Dana 

La.—Spencer v. Conrad, 9 Rob. 78. 

N. Y.—Chrysler v. Renois, 43 N. Y. 
209; Jackson y. Root, 18 Johns. 60. 

N. C.—Haywood, etc., Plank Road 
Comy, Bryan. od) SN«Cums 2s 

Pa.—Yoter y. Sanno, 6 Watts 164. 
ayes C.—Turner v. Moore, 4 S, C. L 

Eng.—Brewster v. Sewall, 3 B. & 
Ald. 296, 5 ECL 177, 106 Reprint 672; 
Freeman y. Arkell, 2 B. & C. 494, 9 
HCL 218, 107 Reprint 467, 1°C., & P. 
1355326; 42 HCL, 89) 195; 
one B.—Lyman vy. Cain, 8 N. B. 

[a] ‘This rule has been applied to: 
(1) Bonds discharged and surren- 
dered. Whittemore v. Moore, 9 Dana 
(Ky.) 315; May v. Hill, 5 Litt. (Ky.) 
307. (2) Lottery tickets after the 
drawing has been made. Grover v. 
Morris, 73 N. Y. 473; Yoter v. Sanno, 
6 Watts (Pa.) 164 [dist Gray v. Pent- 
lands 2, (eerec Rs Cea ye73). into) 
Writings appointing proxies, to act 
in a stockholders’ meeting. MHay- 
, Plank Road Co. v. Bryan, 
51 N. C. 82. (4) Notices of a tax 
Rodgers v. Gaines, 73 Ala. 218. 
(5) A notice of an administrator’s 
sale of land, after the sale has been 
made. Brown vy. Redwyne, 16 Ga. 
67. (6) Contracts or leases under 
which possession of land has been 
held but which, no longer constitute 
muniments of title. Williams v. 
Mitchell, 30 Ala. 299; Hinton y. Fox, 
3 Litt. (Ky.) 380; Jackson v. Root, 
TPP onns. ~GN.Y,)) e002 Ci), eLomis= 
sory notes paid or renewed and sur- 
rendered to the maker. Washington 
Bank y. Pierson, 2 F. Cas. No. 953, 
2 Cranch C. C. 685; Pond vy. Lock- 
wood, 8 Ala. 669; Spencer v. Con- 
radi; 9° Rob... (la.)=-78: Chrysler sv 
Renois, 43 N. Y. 209; Lyman vy. Cain, 
SPN, E259. 

{b] Original grant.—Very slight 
evidence of the loss of the original 
grant is sufficient to authorize the 
in evidence of an office 
copy, where the land has been con- 
veyed by the original grantee, and 
has passed to different purchasers, 
and there is no proof that the party 
claiming under it ever had posses- 
sion of the original. Turner v. 
Moore, 4 S. Cc. L. 2386. 

[c] Assignment of land warrant. 
—After a patent has been issued 
upon an assignment of a land war- 
rant, slight evidence of the loss or 
destruction of the assignment is suf- 


ficient to warrant the reception of. 


secondary evidence of its contents. 
Boulding v. Massie, 7 Wheat. (U. S.) 
122, 155, 5 L. ed. 414 (“The legal 
title of Massie is consummated and 
the assignment, having performed 
its office, is no longer a paper essen- 
tial to that title. The same proof 
respecting it, therefore, cannot be 
demanded, which might be required, 
were it relied on as composing part 
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(c) Place of Search. The ruie of 
diligence with respect to search for a missing docu- 
ment does not require the exploration of every place 
where the document might: possibly be,°° but it is 
sufficient to show that a careful search has been 
made where the document was last known to be, or 
where it would be likely to be found.®*! If the docu- 
ment is traced to the possession of a particular per- 
some particular 
is charged with its 
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custody, 


of the title’). 
60. Ala.—Saunders y. Tuscumbia 
a anes ete., Co., 148 Ala. 519, 41 S 
Cal.—King v. T. Caley 
i ayes oth ly 


S. C.—Edgefield Mfg. Co. v. Mary- 
land Casualty Co., 78 S. C. 73, 58 SE 


Samuel, 


969 
Tex.—Hassard v. May, (Civ. A.) 
152 SW 665 


Ont.—Williams vy. Grey, 23 “Ur C. 
C2 PS Ga 

[a] Thus in case of papers ap- 
pertaining to the business of a cor- 
poration, it is not necessary to show 
a search through the private papers 
of its officers. Edgefield Mfg. Co. 
v. Maryland Casualty Co., 78 S. C. 
73, 58 SEH 969; Hassard vy. May, (Tex. 
Civ. A.) 152 SW 665. 

[b] In the case of missing mail 
matter proof of an unsuccessful 
search at the sender’s place of busi- 
ness and at the post office of the 
city to which it was directed and at 
the hotel in such city in which the 
addressee was staying is sufficient to 
admit secondary evidence without 
proof of a search at the dead letter 
office. Williams y. Grey, 23 U. C. 
Cie. 561. 

61. Ala.—Stuart v Mitchum, 135 
Ala. 546, 33 S 670; Anniston City 
Land Co, v. Edmondson, 127 Ala. 
445, 30 S 61; Foster v. State, 88 Ala. 
182, 7 S 185. 

Cal.—Kenniff v. Caulfield, 140 Cal. 
34, 73 P 803; Woods v. Jensen, 130 
Cal. 200, 62 P 473. 

Colo.—Pennsylvania Mortg. Trust 
Co. v. Elliott, 36 Colo. 238, 84 P 980; 
Brevoort vy. Hughes, 10 Colo. A. 379, 


50 P 1050. 
D. C.—Guilford Granite Co. v. 
Harrison Granite Co., 23 App. 1. 
Ill.—MecDonald vy. Stark, 176 Ill. 


456, 52 NE 37; Palmer v. Logan, 
4 Tll. 56; Blakely Printing Co. v. 
Pease, 95 Ill.A. 341. 

Iowa.—Howe Mach. Co. v. Stiles, 
58 Iowa 424, 5 NW 577. 

Mass.—Hatch y. Carpenter, 9 Gray 
271. 

Mich.—Thomson vy. Flint, ete, R. 
Co., 181 Mich. 95, 90 NW 1037. 

Miss.—Shannon v. Summers, 86 
Miss. 619, 38 S 345; McCaughn v. 
Young, 85-Miss. 277, 387 S 8389: 

Mo.—Brinkman y. Luhrs, 60 Mo. A. 
512. 

Nebr.—Post v. Gage County School 
Dist; No... 10, 19° Nebr.;-185,".26° NW 
911, 

N. H.—Downing v. Pickering, 15 
N. H. 344. 

N. J.—Koehler v. Schilling, 70 N. J. 
L. 585, 57 A 154. 

N. D.—McManus v. Commow, 10 
Na De v0, 87 NW 8. 

Okl1. —Randolph v. Hudson, 12 Okl. 
516, 74 Py 946. 

Or. —Wiseman v. Northern Pac. R. 
Co., 20 Or. 425, 26 -P 272, 23 AmSR 
135: 

Tex.—Walker (Civ. 
AA) Sots WeeZzo0. 

Wash.—Tibbals v. Iffland, 10 Wash. 
451, 39° P 102: 

Eng.—Reg. v. Hinckley, 3. B. & S. 
885, fis ECL 885, 122 Reprint 331. 

“The first inquiry is, where would 
the document naturally be, if still 
in existence, for there the search 


v. Peterson, 
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or if the document has a particular place of 
deposit, then these avenues of search must be dili- 
gently explored; 
be searched by him, or the place of deposit care- 
fully examined; and if after this search the docu- 
ment is not found and no other reasonable and ac- 
cessible sources of information are discovered, the 
search will ordinarily be deemed sufficient.®? 
the death of the person entitled to the custody of 
the document, application should be made to those 
persons who are charged with the eustody of his 


the papers of the custodian must 


Upon 


should be made.” Reg. v. Hinckley, 
3 B. & S. 885, 892, 113 ECL 885, 122 
Reprint 331. 

62. U.S.—U.S. v. Reyburn, 6 Pet. 
352, 8 L. ed. 424; Brown v. Harkins, 
131 Fed. 63, 65 CCA 301; Patriotic 
Bank vy. Little, 18 F. Cas. No. 10,809, 
2 Cranch C. C. 627; Ransdale v. 
Grove, 20 F. Cas. No. 11,570, 4 Mc- 
Lean 282, 

Ala.—Sims vy. State, 155 Ala. 96, 
46 S 4938; Saunders v. Tuscumbia 
Roofing, ‘ete., Co., 148" Ala. 519, 41 
S 982; Ryan vy. Shaneyfelt, 146 Ala. 
683, 40 S 223; Alabama Constr. Co. 
v. Meador, 143 Ala. 336, 39 S 216;: 
King v. Scheuer, 105 Ala. 558, 16 S 
923; Katzruberg v. Lehman, 80 Ala. 
512, 2 S 272; Bobe vy. Stickney, 36 
Ala. 482; Johnson vy. Powell, 30 Ala. 
113; Tannis v. Doe, 21 Ala. 449; 
Herndon yv. Givens, 16 Ala. 261; Owen 
v. Paul, 16 Ala. 130; Shields v. Byrd, 
15 Ala. 818; Juzan vy. Toulmin, 9 Ala, 
662, 44 AmD 448; Jones v. Scott, 2 
Ala. 58; Ward vy. Ross, 1 Stew. 136. 

Cal.—King v. Randlett, 338 Cal. 
318; Patterson vy. Keystone Min. Co., 
30 Cal. 360; Pierce v. Wallace, 18 
Cal. 165; Folsom v. Scott, 6 Cal. 460; 
Posten v. Rassette, 5 Cal. 467; Nor- 
ris v. Russell, 5 Cal. 249. 

Colo.—Bruns -v. Clase, 9 Colo. 225, 
11 P 79; Hobson y. Porter, 2 Colo. 
28; Swink v. Bohn, 6 Colo. A. 517, 
41 P 838. 
eer of Ss v. Hanmer, 18 Conn. 


Ga.—Seisel v. Register, 65 Ga. 662; 


Carr v. Smith, 58 Ga. 361; Keaton 
v. Davis, 18 Ga. 457. 
Ill—MeDonald vy. Stark, 176 Ill. 


456, 52 NE 37; Mullanphy Sav. Bank 
v. Schott, 135 Ill. 655, 26 NE 640, 
25 AmSR 401; Moore v. Wright, 90 
Ill. 470; Kupfer v. Galena Bank, 34 
Ill. 328, 85 AmD 309; Stow v. Peo., 
25° U117 81;> Rankin’ ve"Crow,) 197 The 
626; Doyle v. Wiley, 15 Ill. 576; Boyd 
v. Jennings, 46 Ill. A. 290; Kanka- 
kee Coal Co. v. Crane Bros. Mfg. 
Col,’ 38 Dl “AJ 555. 
Ind.—McComas y. Haas, 107 Ind. 
512, 8 NE 579; Johnston Harvester 
Cov ve Bartley, 794) Ind 392°" in= 
dianapolis, etc., R. Co. v. Jewett, 16 
Ind. 273; Carter v. Edwards, 16 Ind. 
238; Cleveland v. Worrell, 13 Ind. 
545; Little v. Indianapolis, 13 Ind. 
364; Plant v. Crane, 7 Ind. 486; New- 
ton v. Donnelly, 9 Ind. A. 359, 36 


NE 769; Bascom y. Toner, 5 Ind. A. 
229, 31 NE 856. 
Iowa.—Meginnes Vv. McChesney, 


179 Iowa 563, 160 NW 50, LRA1917E 
1060; Watson v. Richardson, 110 
Iowa 673, 80 NW 407. 

Kan.—Lee v. Bermingham, 30 Kan. 
Sahel SPs 3. 


La.—Compton v. Mathews, 3 La. 
128, 22 AmD 167. 
Me.—Sellers «vy. Carpenter, 33 Me. 


485. 

Md.—Harrison y. Morton, 83 Md. 
456, 35 A 99; Brashears vy. State, 58 
Md. 563; Dowler v. Cushwa, 27 Md. 
354; Hall v. Hall, 6 Gill & J. 386; 
Shorter v. Rozier, 3 Harr. & M. 238. 

Mass.—Atherton y. Phoenix Ins. 
Co., 109 Mass. 32; Page v. Page, 15 


Pick. 368; Taunton Bank vy. Richard- 
son, 5 Pick. 4386; Jones v. Fales, 5 
Mass. 101. 


Mich.—Thomson vy, Flint, ete, R. 
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papers, or who in fact have them in their posses- 
sion, such for instance, as his legal representa- 
tives or his successor in office, and diligent search 
among these papers should be made;** and if this 
search is unsuccessful the proof is ordinarily suf- 


ficient.*# 
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ciency of the proof of search for 


Co., 131 Mich. 95, 90 NW 1037; Deer- 
field Wpy Lv Harper, 115 Mich. 678, 
74 NW 207; Darrow v. Pierce, 91 
Mich. 63, 51 NW 813; McKeown Vv. 
Harvey, 40 Mich. 226; Stewart Vv. 
Peo., 23 Mich. 63, 9 AmR 78; Hig- 
gins’ v. Watson, 1 Mich. 428. 

Minn.—Slocum v. Bracy, 65 Minn. 
100, 67 NW 843; Stocking v. St. Paul 
Trust Comisg Minn. 410, 40 NW 365; 
Molm y. Barton, 27 Minn. 530, 8 NW 
765; Board of Education vy. Moore, tz 
Minn, 412. 

Miss.—Tigher v. McGehee, 60 Miss. 
185; Smith v. Mississippi, etc., R. Co., 
14 Miss. 179; Freeland y. McCaleb, 3 
Miss. 756. 

Mo.—Macon v. Maryland Fidelity, 
etc., Co., (A.) 189 SW 645, 648 [cit 
Cyc]; Kleimann v. Gieselmann, 114 
Mo. 437, 21 SW 796, 35 AmSR 761 
[rev 45 Mo. A. 497]; Henry v. Di- 
viney, 101 Mo. 378,13 SW 1057; Strain 
v. Murphy, 49 Mo. 337; Abel v. Strim- 


ple, 31 Mo. A. 86. 
N. Bethlehem, 20 


H.—Dalton vy. 
INevets Dos. 

N. J.—Clark v. Hornbeck, 17 N. J. 
Eq. 430; Smith v. Axtell, 1 N. J. Ea. 
494, 

N. Y.—Blair v. Flack, 141 N. Y. 
53, 35 NE 941 [aff 21 NYS 754]; Van 
Bokkelen v. Berdell, 1380 N. Y. 141, 
29 NE 254 [rev 3 NYS 333]; McCul- 
loch v. Hoffman, 73 N. Y. 615; Rice 
v. Davis, 7 Lans. 393; Teall v. Van 
Wyck, 10 Barb. 376; Jackson v. Rus- 
sell, 4 Wend. 543 [aff 22 Wend. 277]; 
Francis v. Ocean Ins. Co., 6 Cow. 404 
{aff 2 Wend. 64, 19 AmD 549]; Jack- 
son v. Neely, 10 Johns. 374; Living- 
ston v. Rogers, 1 Cai. Cas. xxvii. 

NaC: —State wy Hare 704N...C. 658): 
Den v. Hunter, 30 N. C. 464; Wylie 
v. Smitherman, 30 N. C. 236; Deaver 
v. Rice, 24 N. C. 280; Nicholson y. 
Hilliard, 6 N. C. 270. 

Pa.—Empire Transp. Co. v. Steele, 
70 Pa. 188; Graff v. Pittsburgh, etce., 
R. Co., 31 Pa. 489; Hemphill v. Mc- 
Climans, 24 Pa. 367; Hartz v. Woods, 
8 Pa, 471; Caufman y. Cedar Springs 
Presbyterian Cong., 6 Binn. 59; Todd 
v. Ockerman, 1 Yeates 295, 

S. C.—Woody v. Dean, 24 S. C. 499; 
Oliver v. Sale, 17 S. C. 587; Culpep- 
per v. Wheeler, 27 S. C, L. 66; Tur- 
nipseed v. Hawkins, 12 S. C. L. 272. 

Tex.—Trimble v. Edwards, 84 Tex. 
497,19 SW 772; Vandergriff v. Piercy, 
59 Tex. 371; White vy. Burney, 27 
Tex. 50; Colorado Nat. Bank v. Scott, 
16 SW 997; Walker v. Peterson, (Civ. 
A.) 33 SW 269; Howard y. Galbraith, 
(Civ. A.) 30 SW 689; Adkins vy. Gal- 
braith, 10 Tex. Civ. A. 175, 30 SW 
291; Baldwin vy. Goldfrank, 9 Tex. 
Civ. A. 269, 26 SW 155; Masterson v. 
Jordan, (Civ. A.) 24 SW 549. 

Vt.—White v. Central Vermont R. 
Co.,., 8%2 Vt., 830,89, .A.,618 | aff, 238 
U. S. 507, 35 SCt 865, 59 Li ed. 14383, 
AnnCas1916B 252]; Moore v. Beattie, 
33 Vt. 219; Fletcher v. Jackson, 23 
Vt. 581, 56 AmD 98; Royalton v. 
Royalton, ete., Turnp. Co., 14 Vt. 311. 


451, 39 RP 102, 

Wis.—Niland vy. Murphy, 
326, 41 NW 335; 
Wis. 131. 

Eng.—Rex v. Stourbridge, 
Cc. 96, 15 BCL 54, 108 Reprint 978; 
Freeman vy. Arkell, 2 B. & C. 494, 9 
ECL 218, 107 Reprint 467, 1C. & P. 
130, 0/026) sl 2g CEP 8 9l 9 be Rem. 
Ve Hinckley,y3. Bi 1&. Sie 8855.: 113 


73 Wis. 
Conkey v. Post, 7 


Rom sGe 


(4) As to Search for Missing Record. 
The rules above stated with respect to the suifi- 
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py, 
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ment,®°° and especially as to the person who should 
make the search and the place where the search 
should be made, apply with at least equal force 
where it is sought to establish the loss or destrue- 
tion of public records: or documents constituting 


matters of record; these writings commonly being 


a missing docu- | exist in respect 


s 
ECL 885, 122 Reprint 331; Harper v. 
Cook, 1 C. & P. 139, 12 ECL 91; Cruise 
v. Clancy, 6 Ir. Eq. 552; EKernley vy. 
Worthington, 1 M. & G. 491, 39 ECL 
871, 1383 Reprint 425; Rex v. Morton, 
4M, & S. 48; Minshall v. Lloyd, 2 
M. & W. 450, 150 Reprint 834; Mc- 
Gahey v. Alston, 2M. & W. 206, 150 
Reprint 731, 21 ERC 594; Reg. v. St. 


Mary, 1 WkKly. Rep. 34. 

N. B.—Ross vy. Adams, 34 N. B. 
LSSiea 

N. S.—Hazell v. Dyas, 11 N. S. 36, 


Ont.—Ainleyville Congregation vy. 
Grewer, 23 U. C. C. P. 533; Soules 
v. Donovan, 14 U. C.-C. P. 510; Gor- 
don v. McPhail, 32 U. C. Q. B. 480; 
Suter v. McLean, 18 U. C. Q. B. 490. 

{a] If the document is one of 
public concern, and there is, by law, 
a place where such instruments, in 
due course of law, should be de- 
posited and be found, search in that 
place is all that will be required, and 
in the absence of grounds of suspi- 
cion that the original is fraudulently 
withheld, will justify the admission 
of secondary evidence, without call- 
ing persons who have had access to 
the paper, and might possibly have 
the original in their possession. 
Johnson vy. Arnwine, 42 N. J. L. 451, 
36 AmR 527. To same effect Wood- 
ruff v. State, 61 Ark. 157, 32 SW 
102; Braintree v. Battles, 6 Vt. 395; 
Reg. v. Saffron Hill, 1 E. & B. 93, 
72 ECL 98, 118 Reprint 371. 

{b] Search among papers ‘in place 
of deposit.—Ordinarily it is not suffi- 
cient that the paper is not found in 
its usual place of deposit, but all the 
papers in the office or place should 
be, examined. But this need not al- 
ways be done, where, from the extent 
of the archives or office, it would be 
impracticable, or if by reason of the 
order in which the place is kept a 
more limited examination is equally 
satisfactory. Rankin v. Crow, 19 
Ill. 626; Mariner v. Saunders, 10 Ill. 
113; Hatch vy. Carpenter, 9 Gray 
(Mass.) 271; Studebaker Mfg. Co. v. 
Dickson, 70 ‘Mo. 272. 

[ce] If more than one person is 
entitled to the custody of the docu- 
ment, search must be made among 
the papers of both if the document 
is important. Brown vy. Tucker, 47 
os 485; Kimball y. Bellows, 13 N. H. 

63. .See cases infra note 64. 

64, Ala.—McGuire y. Mobile Bank, 
42 Ala. 589. 
ape .—Kelsey y. Hanmer, 18 Conn. 

Del.—Armstrong y. 
Del. 342. 


Timmons, 3 


Ga.—Hayden v. Mitchell, 103 Ga. 
431, 30 SE 287; Blalock v. Miland, 
87 Gal .578,°13 SH. 551. 

Tll.—Hawley v. Hawley, 187 Ill. 
351, 58 NE 332; Harrell v. Enterprise 
Sav. Bank, 183 Ill. 538, 56 NE 63; 
Mayfield v. Turner, 180 Ill, 332, 54 
NE 418. 

Mass.—Atherton vy. Phcenix Ins. 
Co., 109 Mass. 32. 

Nebr.—Kaldwin vy. Burt, 43 
245, 61 NW 601. 

N. H.—Pendexter y. Carleton, 16 
N. 482. 

N. Y.—Dan vy. Brown, 4 Cow. 483, 
15 AmD 3895. 
spe v. Ockerman, 1 Yeates 

S. C.—Norris v. Clinkscales, 47 

S. C. 488, 25 SE 797; Drake v. Ramey, 


Nebr. 


in the custody of public officers and having well 
known places of deposit.°¢ 


The same requirements 
to-proving the loss or destruction 
STE SSE CRM bins Ge 


Tenn.—Girdner y. 
186. 


Walker, 1 Heisk. 


Tex.—Gray v. Thomas, 83 Tex. 
246, 18 SW 721; Bounds vy. Little, 
79 Tex. 128, 15 SW 225; Hill v. Tay- 


lor, 77 Tex. 295, 14 SW 366; 

vy. Choate, 4 Tex. 14. 
Eng.—Rex v. Hinckley, 9 L. J. M. 

C,.O:%S: 15; Pardoe v. Price, A3 Ma & 


Dunn 


W.. 267; 153 Reprint 110. 

N. S.—Johnsen v, Lithgow, i1 
N.S. 567. \ 

[a] A diligent search by one of 


two executors has been held suffi- 
cient. Turnipseed v. Hawkins, 12 
Ss. C. L. 272 [expl O’Neal y. Isbell, 


43 S. C. L. 367]. 
[b] Where the grantee in a deed 
is dead (1) the inference is that 


the instrument is in the possession 
of his heirs or other legal represen- 
tatives, and the inquiry should be 
made of them before secondary evi- 
dence is admissible. Floyd y. Mint- 
sey, 39 S. C. L. 361; Bounds v. Little, 
75 Tex. 316, 12 SW 1109; Adkins v. 
Galbraith, 10 Tex. Civ. A. 175, 30 
SW 291; Baldwin vy. Goldfrank, 9 
Tex. Civ. A. 269,, 26 SW 155; Q) 
The fact that the grantee resided 
and died in another state does not 
dispense with the necessity of exam- 
ining his legal representatives con- 
cerning the loss of the deed. Floyd 
v. Mintsey, 39 S. C. L. 361, 

65. See supra §§ 1353-1356. 

66. Ala.—Abingdon Mills v. Gro- 
gan, 167 Ala. 146, 52 S 596; Hamilton 
V.,Max well, 3133. Ala..23838, 32. S435 
Randall vy. Wadsworth, 130 Ala. 633, 
31 S 555; Crook v. Webb, 125 Ala. 
457, 28 S 384; Williams vy. Colbert 
County, 81 Ala. 216, 1 S 74; Donegan 
v. Wade, 70 Ala. 501; Watson v. 
State, 63 Ala. 19; Johnson v. Powell, 
30 Ala. 113; Millard v. Hall, 24 Ala. 
209; Poe v. Dorrah, 20 Ala. 288, 56 
AmD 196; Stewart v. Conner, 9 Ala. 
803; Sturdevant v. Gains, 5 Ala. 435. 

Colo.—Bruns v. Clase, 9 Colo. 225, 
ire Say (s)s 
me C.—Pierce v. Jacobs, i8 D. C. 

Ga.—Headman v. Rose, 63 Ga. 458; 
Davenport vy. Harris, 27 Ga... 68: 
Adams y. Fitzgerald, 14 Ga. 36; Fret- 
well v. Doe, 7 Ga. 264; Doe v. Big- 
gers, 6 Ga. 188. 

Ill.— Williams v. Case, 79 Ill. 356; 


Sturges v. Hart, 45 Ill. 103; Carr Vv. 
Miner, 42 Mill. 179; Whitehall v. 
Smith, 24 Ill. 166. 

Ind.—Steel v. Williams, 18 Ind, 


161; 4 Ind. 
109. 

Iowa.—Decorah First Nat. Bank vy. 
Doon Dist. Tp., 86 Iowa 330, 53 NW 
301, 41 AmSR 489; Lyons vy. Van 
Gorder, 77 Iowa 600, 42 NW 500; In 
re Edwards, 58 Iowa 431, 10 NW 793; 
Corwin Dist. Tp. v. Morehead, 51 
Iowa 99, 49 NW 1052; Conger vy. Con- 
verse, 9 Iowa 554, 

Kan.—Dougias v. Wolf, 6 Kan. 88. 

Ky.—Doty v. Deposit Bldg., ete., 
Assoc., 103, Ky. 710, 46 SW 219, 47 
SW 433, 20 KyL 625, 43 LRA 551, 
554; Hawkins NV Craig, 1 B. Mon. 27. 

La.—Fletcher v. Jeter, 32 La. Ann. 
401; Knight v. Ragan, 31 La. Ann. 
ae Lawrence v. Burris, 13 La, Ann. 

Me.—Simpson v. Norton, 45 Me. 
281; Wing v. Abbott, 28 Me. 367. 

Md.—Basford vy. Mills, 6 Md. 385; 
State v. Wayman, 2 Gill & J. 254. 


Schwartz vy. Osthimer, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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of the records of private ®’ or municipal ® corpo- 


rations. 


[§ 1358] 38. Notice to Produce Primary Evi- 
As a general rule, a party 


dence—a. General Rule. 
cannot give secondary evidence of 


Mich.—Deerfield Tp. v. Harper, 115 
Mich. 678, 74 NW 207; Howd v. 
Breckenridge, 97 Mich. 65, 56 NW 
221; Hogsett v. Ellis, 17 Mich, 351; 
Rash v. Whitney, 4 Mich. 495. 

Minn.—Saulk Centre Bd. of Educa- 
tion v. Moore, 17 Minn. 412. 

Nebr.—Murphy v. Lyons, 19 Nebr. 
nds 28 NW 328. 

J.—Johnson y. Arnwine, 42 N. J. 
Awe Nist 36 AmR 527; Fox v. Lamb- 
son, SVNe SBS 275. 

N. Y.—Mandeville y. Reynolds, 68 
N. Y. 528; Leland vy. Cameron, 31 
Nosy: 115; Teall v. Van Wyck, 10 


Barb. 376; Josuez v. Conner, 7 Daly 
448 [app dism 75 N. Y. 156]. 
N. C.—Smith v. Garris, 131 N. C. 


34, 42 SE 445; Williams v. Kerr, 
LIB N; C. 306; 18° SH. 5012 Isley wv. 
Boon; 109) N. ©) 5555013 SH 795; Me- 
Kesson vy. Smart, 108 N. C. 17, 13 
SE 96; Clifton v.. Fort, 98 N.C. 173, 
‘3 SE 726; Deaver v. Rice, 24 N. C. 
280. 

Or.—Harmon vy. Decker, 41 Or. 587, 
689 RP. 11;,"2111), 93. AmSR 748; 

Pa.—Susquehanna Mut. F, Ins. Co. 
v. -~Mardorf, 152'Pa. 22, 25 A> 234, 

Porto Rico.—Nunez vy. Montilla, 15 
Porto Rico 450. 

Tenn.—Rhea v. McCorkle, 11 Heisk. 
415; Tyree v. Magness, 1 Sneed 276. 

Tex.—Ramsey v. Hurley, 72 Tex. 
194, 12 SW 56; Bray v. Aikin, 60 
Tex. 688; Mays v. Moore, 13 Tex. 85; 
Rhodus v. Sansom, 6 SW 849; Goosby 
Vv.» State,’ '80 Tex /-Cr.. 136, 189) 4S Wi 
143, 

Vt.—Maxham vy. Place, 46 Vt. 434; 
Braintree y. Battles, 6 Vt. 395. 

[a] The rule has been applied 
with respect to: (1) Judgments. 
Wing v. Abbott, 28 Me. 367; Max- 
ham vy. Place, 46 Vt. 434. (2) Judg- 
ment rolls. Mandeville v. Reynolds, 
68 N. Y. 528. (3) Executions. John- 
son v. Powell, 30 Ala. 113; Stewart 
vy. Conner, 9 Ala. 803; .-Bruns_ v. 
@lases! 9° Colol*225, ti P79. (4) - Or- 
ders. Fretwell v. Doe, 7 Ga. 264. 
(5) Writs of injunction. Sturges 
v. Hart, 45 Ill. 108. (6) Naturaliza- 
tion proceedings. Pierce y. Jacobs, 
498; Headman vy. Rose, 

(7) Election returns. 
Fletcher v. Jeter, 32 La. Ann. 401; 
Knight v. Ragan, 31 La. Ann. 289. 

[b] Justice’s judgment.—Second- 
ary evidence of a judgment rendered 
by a justice of the peace during a 
former term of office cannot be re- 
ceived on proof of unsuccessful 
search in his office for his docket 
and papers, unless it is also shown 
that he has been in office continu- 
ously or has succeeded to the same 
office after an interval; for under 
such circumstances it” does not ap- 
pear but that the docket on which 
the judgment entry was made had 
been delivered to the justice’s suc- 
cessor as required by law, and had 
not been returned. Roach vy. Privett, 
90 Ala. 391, 7 S 808, 24 AmSR 819. 

[ec] If the custodian of the rec- 
ord cannot testify as a witness to 
the loss of documents forming a 
part of the record, as where he is a 
judge and is thus incompetent to 
testify in a case being tried before 
him, the search may be made by 
some other person who is familiar 
with the office in which the records 
are kept and proof of unsuccessful 
search by him is proper and suffi- 
cient. Randall v. Wadsworth, 130 
Ala, 633, 31 S 556. 

{d] Search by attorney. — Evi- 
dence of the attorney for one of the 
parties as to his search for an orig- 
inal record has been held insuffi- 
cient to admit secondary evidence, 
as the search should have been made 
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original documents which are in the possession or 


control of his adversary, without first giving the 


the trial.® 
the contents of 


and testified to by the custodian of 
the record. Norris y. Russell, 5 Cal. 


249, 

67. Expansion Gold Min., ete., 
Co. v. Campbell, 62 Colo. 410, 163 P 
968; Mullanphy Sav. Bank v. Schott, 
135 Ill. 655, 26 NE 640, 25 AmSR 
401; Graff v. Pittsburgh, ‘etc., RW Co.: 


ata Pa. 489; Southwestern Tel., etc., 


Com'iv. Owens, (Tex, Civ. A.) 116 
SW 89. 
[a] Evidence held sufficient.—HEx- 


pansion Gold Min., ete., Co. v. Camp- 
bell, 62 Colo. 410, 163 Pp 968. 

68. Norris v. Russell, 5 Cal. 249; 
Blackstone vy. White, 41 Pa. 330. 

69. U. S.—Myrick v. U. S., 219 
Fed. 1, 134 CCA 619; Washington 
Bank v. Kurtz, 2 F. Cas. No. 950, 2 
Granchst@." C. 110; Nicholls v. War- 
field, 18 F. Cas. No. 10,233, 2 Cranch 
C. C. 290; Underwood v. Huddlestone, 
ae ie Cas, No, 14,339, 2 Cranch C, C. 

Ala.—Alabama Iron Co. vy. Smith, 
155 Ala. 287, 46 S 475; Powers v. 
Hatter, 152 Ala. 636, 44 Ss 859; Payne 
Vv. Crawford, 102 Ala. 387, 14,8 854; 
Olive v. Adams, 50 Ala. 373; Gillespy 
Ver ei telel CAS TMS 8427: Peterman 
v. Southern Cotton Oil Co., 15 Ala. 
A. 491, 73 S 991; Farmers’ Mut. Ins. 
Assoc. Vv. Tankersley, 13 Ala. A, 524, 


69 S 410. 

Ark.—Jones v. Robinson, 11 Ark. 
504, 54 AmD 212, 

Cal, —Brownlee v. Reiner, 147 Cal. 
641, 82 P 324; Poole v. Gerard, 9S 7Caly 
593; Womble vy. Wilbur, 3 Cal. A, 535, 
86 P 916. 

Colo.—Weston vy. Wilkes, 176 P 
470; Rockwell Stock, etc., Co. v. 
Castroni, 6 Colo. A. 521, 42 P 180. 

Conn.—British American Ins. Co. 
v. Wilson, 77 Conn. 559, 60 A 293. 
igre setterson Van Conoway, 5 Del. 
D, C.—Main y. Aukam, 4 App. 51. 

Fla.—Seaboard Air Line R. Co. v. 
Rentz, 60 Fla, 449, 54 S 20; Hanover 
F. Ins. Co. Vv. Lewis, 23° Fla. 193, 
1S 868. 

Ga.—Jarratt, v. Corbett, 99 Ga. 72, 
24 SE 408; Brown v. Tucker, 47 Ga. 
485; South Carolina Bank y. Brown, 


Dudley 62; Cutter-Tower Co. v. Clem- 
ents, 5 Ga’. A. 291, 63 SE 58; Shef- 


field vy. Bainbridge Oil Co., 3 "Ga. Ab 
200; 59 SHE 725. 

Tll.— Pittsburgh, ete, R. Co. v. 
Gage, 286 Ill, 213, 121 NE 582; Mer- 


chants’ L. & T. Co. v. Egan, 222 Ill. 
494, 78 NE 800; Young v. Peo., 221 
Ill, 51, 77 NE 536; Landt vy. McCul- 
lough, 206 Ill. 214, 69 NE 107 [rev 
103 Ill. A. 668]; Wright v. Rattree, 
181 Ill. 464, 54 NE 998; Holbrook v. 
School Trustees, 22 Ill. 539; Fergu- 
son v. Miles, 8 Ill. 358, 44 AmD 702; 
International Text Book Co. y. Mack- 
158 Ill. A. 543; Landt v. Mc- 
Cullough, 103 Ill. A. 668; Jack v. 
Rowland, 98 Ill. A. 352; Cleveland, 
ete., R. Co. v. Newlin, 74 Ill. A. 638; 
J. Obermann Brewing Co. v. Adams, 
35 Ill. A. 540; Strong v. Lord, 8 Ill. 
A, 539. 

Ind.—State v. Lockwood, 5 Blackf. 
144; Rucher v. McNeely, 5 Blackf. 
123. 


horn, 


Iowa.—Singmaster v. Robinson, 181 
Iowa 522, 164 NW 776; Carper v. 
Ridpath, 168 Iowa 22, 149 NW 841; 
Marks v. Hass, 166 Iowa 340,.147 
NW 740; Burlington Lumber Co. v. 
Whitebreast Coal, ete., Co., 66 Iowa 


292, 283 NW 674. 
Kan.—Hull v. Allen, 84 Kan. 207, 
113 P 1050; Roberts v. Dixon, 50 


Kan, 436, 31 P 1088. 

Ky.—Louisville, ete. Re . Coley. 
Johnson, 161 Ky. 824, pal SW _ 847; 
Connecticut Hae iTS. Opava Moore, 
154 Ky. 18, 156 SW 867, AnnCas1914B 


latter or his attorney due notice to produce them at 
And the same rule applies where the 
circumstances are such as to give rise to an infer- 


1106; Mussellam y. Cincinnati, ete., 
R. Co., 126 Ky. 500, 104 SW 337, 31 
KyL 908; Com. vy. Parlin, etc., Co., 
118 Ky. 168, 80 SW 791, 26 KyL 658: 
Dupey v. Ashby, 2 A> i Marsh: 
Hy MclIlvay v. Kennedy, 2 Bibb 

La.—Williams y. Benton, 12 La. 
Ann. 91; Gardere v. Fisk, 6 Mart. N. 
S. 387; ‘Erwin v. Porter, 6 Mart. N. 
s. 166: Abat ‘-v. Rion, 9 Mart. 465, 
13 Amb 313: 

Me.—Belfast v. Washington, 46 Me. 
460; Abbott v. Wood, 22 Me. 541. 

Md.— Winter v. Donovan, 8 Gill 
370; Kennedy v. Fowke, 5 Harr. & 
ae 63; Robertson y. Parks, 3 Md. Ch. 


Mass.—Bourne vy. Boston, 2 Gray 
494; Com, v. Emery, 2 Gray 8:0; 
Gould v. Norfolk Lead Co., 9 Cush. 


338, 57 AmD 50; Vinal v. Burrill, 16 
Pick. 401. 

Mich.—Muir v. Kalamazoo Corset 
Co., 155 Mich. 624, 119 NW 1079; 
Ferguson Vv. Hemingway, 38 Mich. 

Mo.—State v. Tucker, 234 Mo. 554, 
137 SW 870; State v. Martin, 229 Mo. 
620, 129 sw 881, AnnCasi912A 908; 
State v. Lentz, 184 Mo. 223, 83 Sw 
970; Farmers’, ete., Bank vy. Loner- 
gan, 21 Mo. 46; State v. Starchich, 184 
Mo, A. 485, 170 SW 361; DeWitt v. 
Buford, 173 Mo. A. 78, 155 SW 884; 
Evans v. St. Louis, etc., J rye Cfo ys oa WS) 
Mo, A, 166, 129 Sw 1050; State v. 
Walker, 129 Mo. A, 371, 108 SW 615,; 
State v. Madeira, 125 Mo. A. 508, 
102 SW 1046; Hoffman Heading, etc., 
Core vis St. Louis, CLC, SR Conn Lo 
Mo. A. 495, 94 SW 597: State Vv. 
Barnett, 110 Mo, A. 592, 85 SW 613; 
Merrill Chemical Co. v. Nickells, 66 
Mo. A. 678; Coffman y. Niagara i 
Ins. Co., 57 Mo. A. 647; Sheehan y. 
Southern irisy Co: eos Mo. A. 351. 

Nebr.—Reasoner v. Yates, 90 Nebr. 
757, 134 NW 651; Birdsall vy. Carter, 
5 Nebr. 517. 
ony H.—Webster v. Clark, 30 IN See 

N. J.—Durbrow v. Hackensack 
Meadows Co., 77 N. J. L. 3, TA 
59; Ford v. Munson, 4°N.. J. iu. 793. 

N. Y.—Peo. v. Gibson, 218 N. Y. 
20, 412" NE 730- AnnCas1918B 509; 
Foster v. Newbrough, 58 NC Y. 482° 
Weeks v. Lyon, 18 Barb. 530; Grimm 
v. Hamel, 2 Hilt. 434; Ehrlich v. 
Chevra Agudas Achinanshi Wisna, 86 
NYS 820; Dole v. Belden, 9 NYSt 
Lo. Utica Bank v. Hillard, 5 Cow. 
153; Overseers of Poor vy. Albany, 
2 Cow. 537; Rogers v. Van Hoesen, 
12 Johns. 921; Jackson vy. Son, 2 
Calle ess Dobbin v. Watkins, Col. 
Cas. 23, ‘Col. SoC onags 

‘N. C.—Clifton v. New York Mut. 
Ing ins: Co.,, L6SsINo Gi499, Saas 
817; Ivey v. Bessemer City Cotton 
Mills, 143 N.. ©. 189, 55 SH 613; 
Murchison vy. McLeod, 47 N. C. 239; 
Whitley v. Daniels, 28 N. C. 480; 
Smallwood vy. Mitchell, op Nees 145. 

N. D.—Hanson v. Lindstrom, 15 N. 
D. 584, 108 NW 798. 

Oh.—John v. John, Wright 584 [aff 
6 Oh. 271]; Falardeau y. W. H. H. 
Smith Co., 31 Oh. Cir. Ct. 649; Falar- 
deal, Vous let a Sniith Co. 13, Oh. 
Cir Ct. .Ni Ss. 268. 

Or.—Oregon Art Tile Co. v. Hegele, 
84 Or. 82, 164 P 548; Reimers v. 
Pierson, 58 Or. 86, 113 P 436. 

Pa.—Hibert vy. Finkbeimer, 68 Pa. 
243, 8 AmR 176; De Baril v. Pardo, 
6 Pa. Cas, 148, 8 A 876; Buchanan 
v. Moore, 10 Serg. & R. 275; Patton 
v. Nash, 7 Serg. & R. 116; Seeler El. 
Co. v. Backus Water Motor Co., 51 
Pa. Super. 29; Reddelien v. Atkin- 
son, 46 Pa. Super. 159; Cottom v- 
Wiley, 39 Pa. Super. 507, 
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ence or presumption that the documents are in pos- 
session or control of the adverse party.”° 
ror in receiving parol evidence of a fact without 
notice to produce a document said to be primary 
evidence of the fact is, however, cured by subse- 
quent proof that no such document ever existed.” 
pb. Limitations of Rule—(1) In Gen- 
In cases where it is sought to prove not the 
contents of an original document but some fact col- 
lateral thereto, or where the document relates not 
to the main issue in the cause but to some col- 
lateral circumstance, notice to produce the writing 
is not prerequisite to the introduction of parol evi- 
It is also considered that where the ex- 
istence of a document is brought out for the first 
time on the trial, so that a party has no oppor- 
tunity to demand that his adversary produce the 
same, secondary evidence is admissible."* 

An agreement between opposing counsel in open 
court that defendant would without notice pro- 
duce before the trial all documents in his posses- 


[§ 1859] 
eral. 


dence.*? 


Philippine.—Samson v. Salvilla, 12 
Philippine ‘i 

Ss, C.—Thompson y. Piedmont Mut. 
Ins Co. U7 S.C. 294,67 Sl 8485 
Montgomery Vv. Seaboard Air Line RX. 
Co., 73 S. C..5038, 53 SH 987; Aaron 
vy. Southern R. Co., 68S. C. 98, 46 SE 
556; Worth v. Norton, 60 S. C. 293, 
38 "SE 605; Burwell, ete, “Co. .v. 
Chapman, £9 S. C. 581, 38 SH 222; 
Simms v. Southern R, 'Co., 59 Ss. CG 
246, 37 SE 836. 

Tex.—Hunter vy. Lanius, 82 Tex. 
677, 18 SW 201; Dean v. Border, 15 
Tex. 298; Walsh v. Paducah South 
Methodist Episcopal Church, (Civ. A.) 
173 SW 241; Texas Cent. R. Co. v. 
Fowle:, (Civ. A.) 102 SW 732; Inter- 
national Harvester Co. of America v. 
Campbell, 43 Tex. Civ. A. 421, 96 SW 
93; Higgins v. Matlock, etc., Co., 
(Civ. A.) 95 SW 571; Presidio County 
yv.. Clarke, 88 Tex. Civ, A. 320, 85 
SW 475; King v. Cisco Compress Co., 
Shi Dex CivenwA . Gorn uois US VV Ral nena 
Underwriters’ Fire Assoc. v. Henry, 
(Civ. A.) 79 SW 1072; Stevens: v. 
Equitable Mfg. Co., 29 "Tex, Civ. A. 
168, 67 SW 1041; Wamego First Nat. 
Bank v. Oliver, 16 Tex. Civ. A. 428, 


41 SW 414; McCormick Harvesting 
Mach!= “Cov av... “Millett... (Civ. WA.) 
29 SW 80; Gould v. State, 66 Tex. 


Cr. 122, 146 SW 172; Golin v. State, 
Bi ex, Cr. 90; 33..90 Wi boee 

Utah.—Stoll v. Daly Min. Co., 19 
Utah 271, 57 P 295, 

Eng.—Goodered v, Armour, 3 Q. B. 
956, 48 ECL 1054, 114 Reprint 776; 
Read v. Gamble, 10 A. & E. 597 note, 
37 ECL 320 note, 113 Reprint 227 
note; Molton v. Harris, 2 Hsp. 549; 
Hattam v. Withers, 1 Esp. 259% Rex 
Ven OLA yp npelUSD sing luke Knight Vv. 
Waterford, 4 Y. & C. Exch, 284, 160 
Reprint 1013; Stulz v. Stulz, 5 Sim. 
460, 9 EngCh 460, 58 Reprint 410; 
Doe v. Grey, 1 Stark. 283, 2 ECL 
113, 

Ont.—Hood vy. Cronkite, 29 U. C. Q. 
B. 98; Montreal Bank y. Snyder, 18 
U. C. Q. B. 492; McCrae v. Osborne, 
620. CoQ: BO. Ss, 5005) Bewardyv. 
McDougall, 3 U. C. Q@. B. O. S. 647. 

“The general rule is that notice to 
produce must be given before second- 
ary evidence can be received as to 
the contents of a written document 
in the possession of the adverse par- 
ty.” Nichols v. Charlebois, 10 N. D. 
446, 449, 88 NW 80 {quot J. L. Owens 
v.. Bemis, 22 N. D. 159, 163,.133° NW 
59, 37 LRANS 232]. 

“The correct practice is that when 
a party to a suit desires to introduce 
as evidence relevant rules that have 
been published and promulgated by 
the adverse party, or to prove their 
contents, the party who desires to 
do so should give notice to the ad- 


EVIDENCE 


Any er- 


sible."4 


stroyed.7® 


[§ 1360] (2) 


[§ 1361] (3) 


verse party that he wishes a copy 
of the rules to use on the trial, and, 
if the party requested fails to pro- 
duce the rules, then their competent 
contents may be shown by qualified 
persons. For example, in this case 
the rules desired by the plaintiff were 
in the possession of the railroad com- 
pany, and, if the plaintiff desired to 
introduce these rules as evidence, no- 
tice should have been given to the 
company or its attorney to produce 
them for such use, and, if the rules 
were not produced in response to the 
notice, then witnesses who had 
knowledge of the rules could testify 
concerning them.’”’ Louisville, ete., R. 
Co. v. Johnson, 161 Ky. 824, 8388, 171 
SW 847. 

{a] The object of requiring notice 
(1) to produce an original document, 
before sec ondary evidence of its con- 
tents can be given, is to afford a suf- 
ficient opportunity to the opposite 
party to produce the writing and 
thereby secure, if he desires it, the 
best evidence of its contents, and is 
not to enable him to prepare evidence 
to explain or confirm the document. 
McDowell v. Attna Ins, Co., 164 Mass. 
444, 41 NE 665; Dwyer v. Collins, 7 
Exch. 639, 12 EngL&hq 532, 155 Re- 
print 1104; Carte v. Dennis, 5 Terr: 
era O me) *CanLTOceNotes ZOTS C2) 
But it has also been considered that 
the object of such notice is to en- 
able the party to procure evidence to 
support or impeach the document. 
Grimm vy. Hamel, 2 Hilt. (N. Y.) 434; 
Milliken vy. Barr, Cig og eee 

{[b] Party out of jurisdiction.— 
(1) Ihe fact that the adverse party 
possessing the instrument is out of 
the jurisdiction constitutes no excuse 
for failing to serve upon him notice 
to produce the document, except 
where after diligent inquiry he can- 
not be found. Frank vy. Longstreet, 
44 Ga. 178. (2) A notice to his at- 
torney, however, is all that can be 
required. Frank v. Longstreet, su- 
pra; Mattocks v. Stearns, 9 Vt. 326. 
(3) But if notice is not given to the 
party it must be given to his attor- 
ney. Smith v. Holbrook, 99 Ga. 256, 
25 SE 627. 

[c] When notice not admissible in 
evidence.—Where defendant refused 
to produce a document on _ notice 
and the court held that the notice 
was not given a sufficient length of 
time before the trial, and the notice 
itself, containing the alleged contents 
of the document, should not have 
been received in evidence. McNamara 
v. Pengilly, 64 Minn. 548, 67 NW 
661. 

Durbrow v. Hackensack Mead- 
ows. Co., 70 N. J. Li. 89, 71 A569. 

71. Pecos. Valley Bank y. Evans- 


Giving Sufficient Notice. 
action or defense, or the form or contents of the 
pleadings, give notice to the adverse party that it 
is fairly incumbent upon him, in his own interest, 
to be prepared to produce a particular instrument 
or writing, no other notice to produce the instru- 
ment is necessary before introducing secondary evi- 
dence of its contents.7® 
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“sion or under his control, relating to the case, is 
equivalent to notice to produce them; and upon 
defendant’s failure to comply with this agreement, 
secondary évidence of such documents is admis- 


Where a paper alleged to be mutilated is pro- 
duced voluntarily, on request of counsel, the fact 
that no notice to produce was given will not pre- 
clude the reception of secondary evidence of the 
contents of the part alleged to have been de- 


Nature of Action or Pleadings 
Where the nature of the 


Instruments Executed in Dupli- 


Snider-Buel Co., 107 Fed. 654, 46° 
CCA. 534; “Reading “R. ‘Co. v.. John- 
son; C\Watts.& «S. {Cea sii: 

72. Conn.—Ross v. Bruce, 1 Day 
100. 

Z 130 Ga. 322, 

60 SH 544. 

Ind.—Coonrod y. Madden, 126 Ind. 
197, 25 NE 1102. 

Ky.—Luckett v. Clark, Litt Sel. 
Case Lis. 
oe H.—Webster v. Clark, 30 N. H. 

S. C.—Hampton vy. Ray, 52 S. C. 


74, 29 SE 537; Gist v. McJunkin, 31 
Sa @.. i koa Lowry vy. Pinsen, 18 Ss. 
Ci. Li: »824, 23) AmD> 140: 

Tex.—Cleburne First Nat. Bank v. 
Turner, (Civ. A.) 15 SW 710; 

[a] This rule has been applied in 
an action to recover the amount of a 
forged bank note which has been re- 
turned to defendant. Luckett v. 
Clark, Litt. Sel. Cas. (Ky.) 178. 

[b] Testimony that communica- 
tions were sent is within this limita- 
tion. “Webster wv. Clark, 30.N.. A. 
245; Cleburne First Nat. Bank v. 
Turner, (Tex.) Civ. cA.) 15 Siw 740. 

73. Northern Alabama R. Co. v. 
Key, 150 Ala. 641, 43 S 794 (printed 
rules of railroad company). 

74 Duringer vy. Moschino, 93 Ind. 


7S. Bell v. Chicago, etc., R. Co., 
Iowa ee 20 NW 456. 

76, S.—Bissell v. Michigan 
Farmers’ etc., Bank, 3 F. Cas. No. 


1,446, 5 McLean 495. 

Ala.—Blevins y. Pope, 7 Ala. 871. 

Fla.—Pensacola, ete, R. Co. v. 
Braxton, 34 Fla. 471, 16 S 3817. 

Ga.—General Acc., etc., Corp. v. 
Way, 20 Ga. A. 106, 92 SE 650. 

I11.—Continental ie Ins. Come 
Rogers, 119 Ilk 474, 10 NE 242, 59 
AmR 810; Geo. J. Stadler Brewing 
Cohn: Weadley, SON UT Aer Ode 

48 Me. 


ogee State v. Mayberry, 
Md.—Dick v. State, 107 Ma. 11, 68 


A 286, 576; Smith y. Robertson, 4 
Harr sky 30: 
ine en v. Lewis, 10 Mich. 


Miss.—Pons vy. State, 49 Miss. 1. 

Mo.—Cross v. Williams, 72 Mo. 
577; Hart v. Robinett, 5 Mo, 11. 

N. H.—Morrill vy. Boston, ete. R. 
Co., 58 N. H. 68; Nealley v. Green- 
ouehwe25s) Ni.) E325. 

N. Y.—Lawson v. Bachman, 81 N. 
Veolo pati, LOOM Ur SOOO we sct 479, 
27 to, vedas 106717 Hooker Va Hagle 
Bank, 30 N. Y. 83, 86 AmD 351; Howell 
v. Huyck, 2 Abb. Dec. 423, 4 Transcr. 
A. 202; Wright v. Hicks, 61 App. Div. 
489, 70 NYS 675; Forward v. Harris, 
30 Barb. 388; Edwards v. Bonneau, 
3 N. Y. Super. 610; Hays v. Riddle, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cate. 
of the other as evidence.‘§ 


contents thereof by parol without 


to cause his adversary to produce the duplicate copy 


in his possession,’® although there 
the contrary view.*° 


of the destroyed part.®! 
Where both parties have copies 
ment one party may introduce his 


3 N. Y. Super. 248; Hammond vy. 
Hoppin, 13 Wend. 505; Bissel vy. 
Drake, 19 Johns. 66; Hardin y. Kret- 
singer, 17 Johns, .:293; Peo. v. Hol- 
brook, 13 Johns. 90. 

N. D.—J, L. Owens Co. v. Bemis, 
22 N. D. 159, 1833 NW 59, 37 LRANS 
232; Hanson v. Lindstrom, 15 N. D. 
584, 108 NW 798; Nichols, ete., Co. v. 
Charlebois, 10 N. D. 446, 88 NW 80. 

Oh.—Scioto Valley R. Co. v. Cro- 
min, 38 Oh. St. 122. [aff 7 Oh. Dec. 
(Reprint) 224, 1 CineLBul 315]. 

Okl.—Security State Bank v. Lane, 
166 P 160; Atchinson, ete., R. Co. v. 
Kinkaid, 30 Okl. 699, 120 P 9638. 

Or.—Peters, ete., Furniture Co. v. 
Queen City Ins. Co., 63 Or. 382, 126 
P) 1005: 

Pa.—De Baril v. Pardo, 6 Pa. Cas. 
148, 8 A 876; McClean vy. Hertzog, 
6 Serg. & R. 154; Com. v. Messinger, 
1 Binn. 273, 2 AmD 441, 

S. C.—Pickering v. Meyers, 18 S. 
Cc. L. 118; Oswald v. King, 4 S. C. 
ioe ak 

S. D.—Zipp v. Colchester Rubber 
Cor, 12, SD) 20182280) Nwee3eét: 

Covech gga Se v. Stewart, 9 Heisk. 


Tex.—Pennington v. Schwartz, 70 
Tex. 211, 8 SW 32; Reliance Lumber 
Co. -v. Western Union Tel. Co., 58 
Tex. 394, 44 AmR 620; Hamilton v. 
Rice, 15 Tex. 382; Harlan v. Harlan, 
(Civ. A.) 125 SW 950; Presido Coun- 
ty. -v. ‘Clarke, '38°Tex. Civ." A. 320,85 
SW 475; Ellis v. Sharpe, 20 Tex. Civ. 
A. 482, 49 SW 409, 47 SW 670; Bat- 
taglia v. Stahl, (Civ. A.) 47 SW 683; 
Western Union Tel. Co. vy. Thompson, 
(Civ. A.) 44 SW 402; Steele v. Steele, 
20 Dexs A.’ Civs’ Cas, -§ 345) 

Vt.—Waterman v. Davis, 66 Vt. 
83, 28 A 664; Dana v, Conant, 30 Vt. 
246. 

Wis.—Niagara F. Ins. Co. v. Whit- 
taker, 21 Wis. 329. 

Eng.—Bucher v. Jarratt, 3 B. & P. 
143, 127 Reprint 78; Jolley v. Taylor, 
1 Campb. 143; How v. Hall, 14 East 
274, 104 Reprint 606; Reg. v. Clube, 
3 Jur. N. S. 698; Wood v. Strickland, 
2 Meriv. 461, 35 Reprint 1016; Ham- 
mond v. Place, Peake Add. Cas. 90; 


. Seott v. Jones, 4 Taunt. 865, 128 Re- 


print 572; Colling v. Trewick, 6 B. 
SLC, 894,413) HCL? 18357 108 Reprint 
479. 

Ont.—Tilly v. Fisher, 10 U. C. Q. 

ous 

“But there is a well-settled excep- 
tion to this rule. Where the issues 
framed by the pleadings necessarily 
disclose to the adverse party that 
proof of the document will be neces- 
sary at the trial, it is well settled 
that notice to produce the document 
is not necessary in order to admit 
secondary evidence of the contents 
of such document, in case the origi- 
nal is not produced. The adverse 
party is bound to take notice from 
the pleadings that the production of 
the document at the trial is required, 
and in case it is not produced, sec- 
ondary evidence must be resorted 
to.” Nichols v. Charlebois, 10 N. D. 
446, 88 NW 80 [quot J. L. Owens V. 
Hemis, 22 N. D. 159, 163, 133 NW 


Where instruments are executed in dupli- 
cate, each is an original,’7 and notice to produce 
one original is not a prerequiste to the introduction 
It has been held, how- 
ever, that if the party seeking to show the contents 
of the paper has lost his copy, he cannot prove the 


So also where part of one 
copy has been destroyed, notice to the adverse party 
to produce the other original is a prerequisite to 
the reception of parol evidence as to the contents 


/ 


EVIDENCE 
[§ 1362] 


taking any steps 


denee.*? 
[$§ 1363] 
sion or Control. 


is authority for 


of a lost instru- 
copy in evidence 


59, 37 LRANS 232]. 

{a] Where the foundation of an 
action is a deed so that the adverse 
party knows that he will be charged 
with possession of the deed and that 
it will be required in evidence, no- 
tice to produce it is unnecessary be- 
fore offering secondary evidence 
thereof; and hence, in an action 
against plaintiff's alleged husband 
merely for divorce and against him 
and his grantee to set aside a deed 
ignoring plaintiff's rights as wife in 
the land conveyed, the deed being 
the basis of the action, secondary 
evidence, consisting of the deed rec- 
ords in the county showing the deed 
and its contents, was admissible for 
all purposes of the suit, where the 
original was shown to be in defend- 
ant’s possession, Harlan vy. Harlan, 
(Rex. i@iv.n-AS). 25. SW, 9590. 

{b] In an action for delay in de- 
livering a telegram, secondary evi- 
dence of the telegram is admissible 
without notice having been given de- 
fendant to produce the _ original. 
Western Union Tel. Co. v. Thompson, 
(Tex. Civ. A.) 44 SW 402. 

[c] Pleadings held not to give 
sufficient notice.—Cleveland, ete., R. 
Co. v. Newlin, 74 Ill. A. 638; Worth 
v. Norton, 60 S. C. 293, 38 SE 605; 
Goodered v. Armour, 3 Q. B. 956, 
43 ECL 1054, 114 Reprint 776; Read 
v. Gamble, 10 A. & HE. 597 note, 37 
ECL 320 note, 113 Reprint 227 note; 
Hattam v. Withers, 1 Esp. 259; Law- 
rence v. Clark, 14 M. & W. 250, 153 
Reprint 469. 


77. See supra § 1313. 

7g, Ala.—Westbrook v. Fulton, 79 
Ala. 510. 

Fla.—Pensacola, ete. R. Co. v. 
Braxton, 34 Fla. 471, 16 S 317. 

Ill.—Gardner v. Eberhart, 82 Ill. 


316. 

Ind.—Pittsburgh, etc., R. Co. v. 
Brown, 178 Ind. 11, 97 NE 145, 98 NE 
625. 
Md.—Totten v. Bucy, 57 Md. 446. 

Mich.—Cleveland, etc., COA We 
Perkins, 17 Mich. 296. 

Mo.—Catron v. German Ins. Co., 67 
Mo. A. 544. 

Pa.—Behrens v. Mountz, 37 Pa. 
Super. 326. 

R. I.—Hastman v. Dunn, 34 R. I. 
416, 83 A 1057. 


Vt.—Waterman y. Davis, 66 Vt. 
83, 28 A 664., ; 

Va.—Chesapeake, ete, R. Co. v. 
Stock, 104° Van 97,251) SHe 161. 

Eneg.—Colling v. Trewick, 6 B. & 


C. 394, 138 ECL 183, 108 Reprint 497. 

[a] Duplicates signed by differ- 
ent parties.—Where defendant set up 
in his answer a contract between 
himself and plaintiff, alleged to have 
been executed in duplicate, each ex- 
emplar by one of the parties only, 
and offered in evidence the one exe- 
cuted by plaintiff, oral proof of the 
contents of the other was held ad- 
missible, without proof of any other 
notice to plaintiff to produce his ex- 
emplar. Niagara F. Ins. Co. v. Whit- 
taker, 21 Wis. 329. 

79, Norris v. Billingsley, 48 Fla. 
102, 37 S 564. 
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without serving on his adversary a notice requiring 
the latter to produce his own copy.®? 

(4) Possession of Document Wrong- 
fully Obtained: Where a party has obtained pos- 
session of an original document by wrongful means, 
such as fraud, violence, and the like, he is not en- 
titled to a notice to produce the writing as a pre- 
liminary to the introduction of secondary evi- 


(5) Document Not in Party’s Posses- 


Notice to produce-a document as a 


prerequisite to the admission of secondary evidence 
-of its contents is required only when the instru- 
ment is, or may be presumed to be, in the posses- 
sion or control of the adverse party, for otherwise 
the notice would be nugatory.** 


Thus notice to pro- 


80. Pittsburgh, etce.,\ Ri "Cov vi 
Brown, 178 Ind. 11, 31, 97 NE 145, 
98 NE 625 (“If the duplicates are 
originals, it is a necessary corollary 
upon proper proof of destruction or 
loss of an original, which is primary 
evidence, that the groundwork is laid 
for introducing a copy. The rule 
would, of course, be otherwise if it 
took different parts to constitute the 
whole, as in an indenture at com- 
mon law’’). 

81. Carper v. Ridpath, 168 Iowa 
22, 149 NW 841. 


$2." Pittsburgh, sete Ra “Cone ve 
Brown, 178 Ind. 11, 97 NE 145, 98 
NE 625. 

83. Cal.—Peo. v. Rial, 23 Cal. A. 
NLoxe LOOM. BGOL: 

N. H.—Nealley v. Greenough, 25 
N./ H. 325. 

N. Y.—Séott v. Pentz, 7 N. Y,. 
Super. 573. 


S. C.—Gray v. Kernahan, 9 S.C. L, 


65. 

Tex.—Prieto v. Hunt, (Civ. A.) 167 
SW 4. 

[a] Part of document.—‘“It does 
not appear for what cause distinctly, 
the learned judge refused to permit 
the mutilated agreement and the cop 
of the entire contract to be read. 
... If it were because no notice had 


-been given to the defendant to pro- 


duce the portion of the mutilated 
paper which he had torn off in his 
struggle to take it from the witness, 
we think the decision excluding it 
was erroneous. The party against 
whom the parol evidence of the miss- 
ing portion was offered, had effected 
the physical destruction of the in- 
strument to the extent of that por- 
tion. He had torn it off by violence, 
with the obvious intention of de- 
stroying the whole. He sought the 
paper, not to keep it as a valid in- 
strument, but to avoid it. His acts 
show that if he had succeeded, he 
could have cancelled it. There is no 
evidence that he actually kept the 
fragment which he tore off, and from 
the circumstances of the act, the 
court was bound to presume that he 
did not. As against him, the plain 
determination to destroy the whole, 
is sufficient evidence, at least pre- 
sumptively, that he destroyed the 
part which he obtained. It follows 
that the plaintiff was at liberty to 
produce the mutilated contract, and 
to supply the part torn off by parol 
evidence.” Scott v. Pentz, 7 N. ¥. 
Super. 572, 577. 

84 U. S.—Burton v. Driggs, 20 
Wall. 125; 22) lL. ed. 299. 

Ala.—Shields v. Byrd, 15 Ala. 818. 

Ga.—Hughes v. Cureton, 147 Ga. 
232, 93 SE 204; Earnest v. Napier, 


15 Ga. 306. 
Ill.— Taylor v. McIrvin, 94 Ill. 488; 
Butchers’ Advocate Co. v. <Auto- 


vacuum Refrigerating Co., 205 Ill. A. 
540; Geo. J. Stadler Brewing Co. v: 


Weadley, 99 Ill. A. 161; La_ Salte 
Pressed Brick Co. v. Coe, 53 Ill. A. 
506. 


Ind.—National Live Stock Ins. Co. 
v. Wolfe, 59 Ind. A. 418, 106 NE 390. 
Iowa.—Meginnes v. McChesney, 179 
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duce the document is unnecessary where it is shown 
that the writing is lost or destroyed,® or it 1s ad- 
mitted or testified by the adverse party or his at- 
torney ®° that the document has been lost or de- 
stroyed, or is in the possession of a third person 
who is out of the jurisdiction of the court and be- 
yond the reach of its process.** But although the 
document is not in the physical possession of the 
party, and even though it is held by a third per- 
son beyond the jurisdiction, notice to produce it 
is necessary if there is such a privity between the 
party and the custodian of the document that the 
writing is really under the party’s control.*® 

[§ 1364] (6) Denial of Authenticity, Custody, 
or Existence of Instrument. Where a party denies 
the authenticity ®® of an instrument or that he has 
possession of it,°° or, in-the case of a letter °! or 
telegram,®? denies that he ever received it, a notice 
to him to produce it would be ineffectual and is 
therefore unnecessary. It has been held that the 
same result follows a denial of the existence of the 
instrument,®* but there is also authority for the 
view that such a denial does not dispense with the 


EVIDENCE 
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necessity for a notice to produce. 

[§ 1865] (7) Admission of Loss of Instrument. 
Where a person admits that an instrument has been 
lost, the law will not require the useless formality 
of service on him of a notice to produce it.®® 

[§ 1366] (8) Document Not Primary Evidence. 
The rule requiring notice to produce a document be- 
fore introducing secondary evidence of its contents 
does not apply. when the document in question is not 
one which constitutes primary evidence of the fact 
sought to be proved. 

[§ 1367] (9) Document Constituting a Notice. 
It is almost universally held that where the instru- 
ment, the contents of which are to be proved, is 
itself a notice, notice to produce it is not a pre- 
requisite to the admission of secondary evidence; 
but the contents of the document may be proved by 
a copy or by parol or, of course, by a duplicate 
original.°? So where a statute requires a written 
notice or notice and demand to be served on a party 
as a prerequisite to an action against him, it is held 
that notice to produce these writings is not neces- 
sary. before secondary evidence of their contents can 


The amount of proof 


Iowa 563, 160 NW 50, LURA1917H | ing Co. v. Weadley, 99 Ill. A. 161. of plaintiff. 

1060. Md.—Union Banking Co. v. Git-| required of the one party cannot be 
Md.—Safe Deposit, ete. Co. v.| tings, 45 Md. 181. less because the denial of the other 

Turner, 98 Md. 22, 55 A 1028; Union Nebr.—Barmby v. Plummer, 29; party is as absolute and complete as 

Banking Co. v. Gittings, 45 Md. 181. | Nebr. 64, 45 NW 277. it is possible for it to be. To allow 
Mass.—Cooley v. Collins, 186 Mass. Eng —Rex v. Haworth, 4 C. & P.| the one party to assert for the first 


507, 71 NE 979; Roberts v. Spencer, | 254, 9 ECL 502. 


time on the trial that a certain writ- 


123 Mass. 397. 

‘Mo.—State v. Hurt, (A.) 183 SW 
333; St. Louis Dredging Co. v. Crown 
Coal, ete., Co., 77 Mo. A. 362, 

N. Y.—Birkbeck v. Tucker, 2 Hall 
139; Vogel v. Rhind, 9 NYSt 377. 

Or. —Toomey v. Casey, 82°-Or. FL; 
160 P 583. 

S. D.—Nichols v. Marshall, 28 S. D. 
182, 1832 NW 791; Hagaman v. Gillis, 
9.S. D. 61, 68 NW_ 192. 

‘Tex.—Lester v. Hutson, (Civ. A.) 
167 SW 321. 

Wis.—Kohl v. Bradley, 130 Wis. 
301, 110 NW 265; Kelley v. La 
Crosse Carriage Co., 120 Wis. 84, 97 
NW 674. 

Eng.—Rex v. Haworth, 4 C. & P. 
254, i9 ECL 502. 

fa] Letter written by adversary. 
—A party may introduce secondary 
evidence of the contents of a letter 
written by his adversary to a third 
person without giving to his adver- 
sary notice to produce such letter. 


Walker v. Hester, 178 Ky. 342, 198 
Sw 912. 
{[b] Where there is no reason to 


suppose that the paper is in the 
hands of the adverse party, notice to 
produce is not essential. Kelley v. 
La Crosse Carriage Co., 120 Wis. 84, 
97 NW 674, 102 AmSR 971. 

ae Ala.—Shields v. Byrd, 15 Ala. 

8. 

Ill.—Taylor v. McIrvin, 94 Ill. 488; 
Cleveland, etc., R. Co. v. Patton, 104 
Tl, A. 550 [aff 203 Ill. 376, 67 NE 
8041; Geo. J. Stadler Brewing Co. 
v. Weadley, 99 Ill. A. 161. 

Ind.—Pape v. Ferguson, 28 Ind. A. 
298, 62 NE 712; McCreary v. Hood, 
5 Blackf. 316; Continental Ins. Co. v. 
Chew, 11 Ind. A. 330, 38 NE 417, 54 


AmSR 506. 

Md.—Union Banking’ Co. vy. Git- 
tings, 45 Md. 181. 

Mich.—Wheeler v. Detroit, 127 
Mich. 329, 86 NW 822. 

8S. €.—Elrod v. Cochran, 59 S. C. 


467, 38 SE 122; Hobbs v. Beards, 43 
Se iCa oop eo SE 305. 

Eng.—Rex v. Haworth, 4 C. & P. 
254, 19 ECL 502. 

86. Ala.—Bickley v. Bickley, 136 
Ala. 548, 34 S 946; Cooper v. Mad- 
dan, 6 Ala. 4381. 

Ill.—Cleveland, etc., R. Co. v. Pat- 
ton, 104 Till. A. 550 [aff 203 Il. 
67 NE 804]; 


87. U. S.—Burton’ v. Driggs, 20 
Wall,125, 22: Ll. ed. 299. 

Ala.—Memphis, ete. R. Co. 
Hembree, 84 Ala. 182, 4 S 392. 

Colo.—Owers v. Olathe Silver Min. 
Co., 6. Colo. A, 1,/39 P’ 980. 


Conn.—Stirling v. Buckingham, 46 
Conn. 461; Shepard v. Giddings, 22 
Conn, 282 


Mass. —Cooley v. Collins; 186 Mass. 
507, 71 NE 979. 

s D.—Hagaman vy. Gillis, 9 S. D. 
61, 68 NW 192. 

Utah.—Dwyer v. Salt Lake City 
eae Mfg. Co., 14 Utah 339, 47 P 


88. De Baril v. Pardo, 6 Pa. Cas. 
148, 8 A 876; Murray vy. 
Vt. 553, 32 A 479. 

89. Bickley v. Bickley, 136 Ala. 
548, 34 S 946; Walker v. Hester, 178 
Ky. 342, 198 SW 912. 

[a] A denial of having written a 
letter dispenses with the necessity 
for notice to produce it. Bickley v. 
Bickley, 1386 Ala. 548, 34 S 946; 
Walker v. Hester, 178 Ky. 342, 198 
SW 912. 

90. Roberts v. Spencer, 123 Mass. 
397; Nichols v. Marshall, 28 S. D. 
182, 182 NW 791; Werre v. North- 
west Thresher Co., 27 S. D. 486, 131 
NW 721; Jacksboro Stone Co. v. Fair- 


banks Co., 48 Tex. Civ. A. 639, 107 
SW 567. 
91. Ala.—Jordan v. Austin, 161 


Ala. 585, 50 S 70; Bickley v. Bick- 
ley, 136 Ala. 548, 34 S 946. 
Cal.—Boyd v. Warden, 163 Cal. 155, 


124 P 841. 
Ind.—National Live Stock Ins. Co. 
iat ath 59 Ind, A. 418, 106 NE 


Mass.—Briggs v. Hervey, 130 Mass. 
ee Roberts v. Spencer, 123 Mass. 

W. Va.—Showalter v. Chambers, 
T7 W. Va. 720, 88 SE 1072. 

92. Showalter v. Chambers, 77 W. 
Va. 720, 88 SE 1072; Kohl v. Bradley, 
130 Wis. 301, 110 NW 265. 

[a] A statement of counsel is 
sufficient. Kohl v. Bradley, 130 Wis. 
301, 110 NW 265. 

93. Bertenshaw v. Laney, 77 Kan. 
497, 94 P 805. 

94. Clary v. O’Shea, 72 Minn. 105, 
108, 75 NW 115, 71 AmSR 465 (“Such 


376, | a complete and total denial ought not 
Geo. J. Stadler Brew-'to dispense with anything required 


Mattison, 67 } 


ten instrument existed and was in 
the possession of the opposite party, 
and, because the latter denied that 
it ever existed, allow the former to 
prove the contents of the alleged in- 
strument, without having given any 
notice to produce it, would open the 
door for perjury and surprise’’). 

95. Clary v. O’Shea, 72 Minn. 105, 
75 NW _ 115, 71 AmSR 465. 

96. Hirschfelder v. Levy, 69 Ala. 
351; Pittsburgh, etc., R. Co. v. Brown, 
178 Ind. 11, 97 NE 145, 98 NE 625. 

S7a0 $.—Lindenberger v. Beall, 
6 Wheat. 104, 5 L. ed. 216. 

Ala.—Collins v. Alabama Great 
Southern R. Co., 104 Ala. 390, 16 S 
140; Watson v. State, 63 Ala. 19. 

Ark.—Hyde' v. Benson, 6 Ark. 396. 

Cal.—Gethin v. Walker, 59 Cal. 502. 

Fla.—Florida Cent., ete., R. Co. v. 
Seymour, 44 Fla. 557, 33 S 424; Pen- 
sacola, ete, R. Co. v. Braxton, 34 
Fla. 4715 6S 231%: 

Ill. Brown v. Booth, 66 Ill. , 419; 
Hayward First Nat. Bank v. Gerry, 
195 Ill.A. 518; Prairie State Land, 
etc., Assoc, v. Gorrie, 64 Ill. A. 325. 

Iowa.—Brentner v. Chicago, etce., 
R. Co., 58 Iowa 625, 12 NW 615; 
Smith v. Kansas City, ete., R. Co., 58 
Iowa 622, 12 NW 619. 
iene Bank v. Allen, 16 Me. 

Md.—Atwell v. Grant, 11 Md. 101. 

Mass.—Eagle Bank vy. Chapin, 3 
Pick. 180. 

Mich.—Holmes Realty Co. v. Sil- , 
cox, 194 Mich. 59, 160 NW 465; Michi- 
gan. Land, ete., Co. Vv. Republic Tp., 
65 Mich. 628, 32 NW 882; Falkner 
v. Beers, 2 Dougl. 117. 

Mo.—Christy v. Horne, 24 Mo. 242; 
Hughes -v. Hays, 4 Mo. 209. 

N. H.—Moses v. Ela, 43 N. H, 557, 
82 AmD 175; Leavitt v. Simes, 3 N. 
H. 14. 

N. J.—Burgess v. Vreeland, 24 N. 
J. L. 71, 59 AmD 408. 

N. Y.—-Edwards v. Bonneau, 3 N. 
"Yd Super. 610; Johnson v. Haight, 13 
Johns. 470. 

Pee C.—Faribault v. Ely, 13 N. C, 


Pa.—Morrow v. Com., 48 Pa. 305; 
Gaskell v. Morris, 7 Watts & S. 32; 
Smyth v. Hawthorn, 3 Rawle 355; 
Eisenhart v. Slaymaker, 14 Serg. & 
Pears Com. v. Hammer, 9 Pa. Dist. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be admitted.°* However, there is some support for 
the view that a notice to produce is necessary even 
though the paper in question is itself a notice,9® at 
least where the notice is a prerequisite to the in- 
terposition of a defense on which the party seeking 
to show the contents thereof relies. 
fact necessary to be proved is the mere mailing of 
a notice, and not the contents thereof, proof of 
mailing is admissible without service of a notice to 


produce.” 
' [§ 1368] 


of the notice.? 


Tex.—Northern Assur. Co., Ltd, v. 
Morrison, (Civ. A.) 162 SW 411. 

Vt.— Waterman v, Davis, 66 Vt. 83, 
28 A 664. 

Eng.—Colling v. Trewick, 6 B. & 
Cc. 394, 13 ECL 183, 108 Reprint 497; 
Jory. v. -Orchard,; 2) Bi & P.9.39, 126 
Reprint 1143; Surtees v. Hubbard, 4 
Esp. 203; Gotlieb v. Danvers, 1 Esp. 
455; Grove v. Ware, 2 Stark. 174, 3 
ECL 364. . ; 

[al A leading case on this point 
is Hisenhart v. Slaymaker, 14 Serg. 
& R. (Pa.) 153, 156 (where the rea- 
son for the rule is stated as follows: 
“Hvery written notice is, for the best 
of all reasons, to be proved by a dup- 
licate original; for if it were other- 
wise, the notice to produce the origi- 
nal could be proved only in the same 
way as the original notice itself; and 
thus a fresh necessity would be con- 
stantly arising, ad infinitum, to prove 
notice of the preceding notice; so 
that the party would, at every step, 
be receding instead of advancing’’). 


[b] The rule has been applied to: 
(1) <A notice to quit. Falkner v. 
Beers, 2 Dougl. (Mich.) 117; HEisen- 


hart v. Slaymaker, 14 Serg. & R. 
(Pa.) 153; Doe v. Somerton, 7 Q. B. 
58, 53 ECL 58, 115 Reprint 410. (2) 
A notice of sale under a power ina 
mortgage. McMillan v. Baxley, 112 
Ue Cr sts, 16 SH 845. (3) 7A. notice 
to purchasers at a sheriff’s sale. Gas- 
kell v. Morris, 7 Watts & S. (Pa.) 
32. (4) A notice to an insurer of 
an assignment of a policy. Northern 
Assur. Co., Ltd. v. Morrison, (Tex. 
Giv. A’) 162 SW. 411. -(5)° A notice 
of the time and place where taxes 
will be received. Waterman v. Davis, 
66S Vile S35, 9280 A064, C6) VA notice 
that taxes are paid under _ protest. 
Michigan Land, etc., Co. v. Republic 
Tp., 65 Mich. 628,.32 NW 882. (7) 
A notice of dishonor or _ protest. 
Lindenberger v. Beall, 6 Wheat. (U. 
S.) 104, 5 L. ed. 216; Central Bank v. 
Allen, 16 Me. 41; Atwell v. Grant, 11 
Md. 101; Eagle Bank v. Chapin, 3 
Pick. (Mass.) 180; Johnston vy. Mason, 
27 Mo. 511; Leavitt v. Simes, 3 N. H. 
T4° Scotty vie beus.) alor 1 (Nye) 
363; Johnson v. Haight, 13 Johns. (N. 
Y.) 470; Faribault v. Ely, 13 _N. C. 
67; Kine v. Beaumont, 3 B. & B. 288, 
7 ECL 734, 129 Reprint 1295; Swain 
vy. Lewis, 2 C. M. & R. 261, 150 Re- 
print 114. 

[ec] A bill for services rendered 
by an attorney has been considered 
to fall within the rule stated. Col- 
ling v. Trewick, 6 B. & C. 394, 13 
ECL 183, 108 Reprint 497. , 

{d] An address on an envelope in- 
closing a notice may be regarded as 
a portion of the notice and no notice 
to produce the original is necessary 
in order to admit parol evidence of 
its contents. Williams v. German 
Mart. ber Ins ’Cos, 68 Tlly- 38%. 

96.0 Mlorida “Cent, ete, Ri Co. cy. 
Seymour, 44 Fla. 557, 33 S 424; Pen- 
sacola, ete., R. Co. v. Braxton, 34 Fla. 
471, 16 S 317; Brentner v. Chicago, 
etc., R. Co., 58 Iowa 625, 12 NW 615; 
Smith v. Kansas City, ete., R. Co., 58 
Iowa 622, 12 NW 619; Willoughby v. 


(10) Evasion of Notice. 
that the party in possession of an original docu- 
ment has evaded the service of notice to produce it 
and has avoided the production of the document has 
been held sufficient to dispense with actual service 


EVIDENCE 


[§ 1369] c. 
eral. 


Where the | 


Evidence 


Carleton, 9 Johns. 
wards v. Bonneau, 3 N. Y. Super. 
610; Anderson v. May, 2 B. & P. 237, 
126 Reprint 1256; Colling v. Tre- 
wick, 6 B. & C. 394, 13 ECL 1838, 108 
Reprint 497. 

{a] This rule has been applied to: 
(1) A notice of claim for stock 
killed by a railroad train. Pensa- 
cola, etc., R. Co. v. Braxton, 34 Fla. 
471, 16 S 317. (2) A notice and affi- 
davit of loss in an action against a 
railroad company for injuries to 
stock. Smith v. Kansas City, etc., R. 
Co., 58 Iowa 622, 12 NW 619. (3) 
A notice to pay wharfage of a ves- 
sel. Edwards v. Bonneau, 3 N. Y. 
Super. 610. (4) <A notice to build a 
portion of a division fence. Wil- 
loughby v. Carleton, 9 Johns. (N. 
Y.) s2L36; 

99. Lathrop v. Mitchell, 47 Ga. 
610; Frank v. Longstreet, 44 Ga. 178; 
Central Branch Union Pac. R. Co. v. 
Walters, 24 Kan. 504 (demand for 
value of stock killed by railroad 
train, where the demand was made in 
writing, although not required by 
statute to be thus made). 

1. Peterman v. Southern Cotton 
Oil Co., 15 Ala. A. 491, 73 S 991 (de- 
fense that party is a surety and has 
given creditor written notice to sue 
the principal), 

2. Collins v. Alabama Great 

Southern R. Co., 104 Ala. 390, 16 S 
BO: Bright vy. Pennywit, 21 Ark. 
130. 
4 Mich.—Julius King Optical Co. 
v. Treat, 72 Mich. 599, 40 NW 912; 
Arnstiné v. Treat, 71° Mich: 661,° 39 
NW 749. 

N. Y.—Rosenbaum v. Podolsky, 97 
Mise. 614, 162 NYS 227. 

S. C.—Gourdin v. Staggers, 46 S. 
Cc. L. 307; Wardlaw v. Hammond, 43 
S.-C. Li. 454, 

Tex.—Bryson v. Boyce, 41 Tex. Civ. 


1140. 


A. 415, 92 SW 820; International, etc., | 


Ri) Co! Sv." Donalson; 2° Lex. 7A ‘Civ. 
Cas. § 238. 

Eng.—Jones v. Edwards, McClell. 
& Y. 139, 148 Reprint 358; France v. 
Lucy, R. & M. 341, 21 ECL 763. 

fa] A demand on the trial for the 
production of all the letters which 
passed between the parties, or their 
agents, between certain dates, relat- 
ing to the matter on trial, is too in- 
definite to authorize the admission of 
copies in evidence. Julius King Op- 
tical Co. v. Treat, 72 Mich. 599, 40 
NW 912. 

[b] Notice held insufficient.—A 
notice to produce letters written by 
R to “B. and M.” was insufficient 
to require the production of letters 
written by R to M. Bryson v. Boyce, 
41 Tex. Civ. A. 415, 92 SW 820. 

5. Mobile L. Ins. Co. v. Egger, 67 
Ala. 134; Moore v. Leonard, 52 N. Y. 
Super. 8; Bryson v. Boyce, 41 Tex. 
Civ. A. 415, 92 SW 820; Sturge v. 
Buchanan, 10 A. & EH. 598, 37 ECL 
321, 113 Reprint 228. 

[a] However, where plaintiff had 
given defendant notice to produce a 
certain document which had been de- 
livered by plaintiff to defendant, and 
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Sufficiency of Notice—(1) In Gen- 
A notice to produce documents should de- 
scribe the desired papers with sufficient accuracy to 
enable the party notified to understand what writ- 
ings are required,* and a notice to produce certain 
documents described therein is not sufficient to war- 
rant the introduction of secondary evidence of other 
documents than those mentioned in the notice. It is ‘ 
not, however, necessary that the notice should de- 
scribe the documents with perfect accuracy, but it 
is sufficient if so framed with regard to the sub- 
ject matter to which the documents relate, or other- 
wise, that the party notified cannot doubt what pa- 
pers are meant.® 
letter, described as inclosed in an envelope, suffi- 
ciently indicates an intention to call for the en- 


A notice to produce a certain 


(N. Y.) 186; Ed-} defendant produced a document which 


he claimed was the one he had re- 
ceived, it was held that plaintiff 
might testify that the document pro- 
duced was not the one which he gave 
to defendant, and might introduce a 
copy of the one which he testified 
he did give to him. Barnett v. Wil- 
son, 132 Ala. 875, 31 S 521. : 

[b] Amendment of complaint ef- 
fecting amendment of notice indorsed 
thereon.—Where, in an action for 
failure to deliver a telegram, a no- 
tice was indorsed on the complaint 
requiring defendant to produce at the 
trial the original of the telegram 
dated January 6, 1906, referred to in 
the complaint, and on January 3, 


1907, the complaint was amended, 
changing the date “6th day of 
January,’ wherever it occurred, to 
“4th day of January,’ and trial was 


had on June 9, 1909, the amendment 
to the complaint operated to make 
the notice one to produce the tele- 
gram ot January 4, 1906, so as to 
make admissible secondary evidence 
of the contents of the telegram, upon 
failure of defendant to produce the 
original. Western Union Tel. Co. vy, 
Stokes, 171 Ala. 168, 54 S 181.. 


6 U. S.—Vasse v. Miflin, 28 F. 
Cas. No. 16,895, 4 Wash. 519. 
Cal.—Burke v. Table Mountain 


Water Co., 12 Cal. 403. 
Mass.—McDowell v. Attna Ins. Co., 
164 Mass. 444, 41 NE 665; Bemis v. 
Charles, 1 Metce. 440; Bogart v. 
Brown, 5 Pick. 18. 
(A.) 181 SW 


nce comme 8 v. Bales, 

2 

a H.—Jones v. Parker, 20 N. H. 
N. Y.—Dole v. Belden, 1 NYS 667: 

Walden v. Davison, 11 Wend. 65, 25 


AmD 602. 
S. C.—Beaty v. Southern R. Co., 80 


Ss. D.—Nelson v. National Drill 
Mfg. Co., 20 S. D. 299, 105 NW 6830. 

Eng.—Morris v. Hannen, Cc. & M. 
29, 41 ECL 22; Rogers v. Custance, 
2 M. ‘& Rob. 179; Jacob v. Lee, 2 
M. & Rob. 33; Engall v. Druce, 9 
Wkly. Rep. 536. 

[a] “Literal accuracy cannot be 
expected in the description of a paper 
in the possession of the adverse 
party; such description as will ap- 
prise a man of ordinary intelligence 
of the document desired is enough.” 
Burke vy. Table Mountain Water Co., 
12 Cal. 403, 408. 

[b] Notice held sufficient.—In an 
action to recover a commission 
claimed to be due plaintiff on the 
sale of a grader manufactured by 
defendant, a notice to produce, relied 
on as the basis for the introduction 
of secondary evidence of certain lost 
letters, directed to defendant and re- 
quiring it to produce on the trial “all 
letters and correspondence had be- 
tween you and the said plaintiff rele- 
vant to the sale of a road grader to 
Split Rock township, in said county 
and state, and especially,’ etce., 
enumerating letters written on or 
about certain dates, “all of said 
letters relating to the subject-matter 


|S. C. 527, 61 SE 1006. 
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velope as well as the inclosure.” 

{§ 1370] (2) Question for Trial Court. The 
sufficiency of a notice tc produce a written instru- 
ment is a preliminary question of fact for the trial 
court, whose determination will generally not be 
disturbed on appeal, except in a plain instance of 
injury through an improper exercise of discretion.® 

[§ 1371] (3) Whether Writing Required. As 
a general rule a notice to produce when given be- 
fore trial and as a preliminary preparation therefor 
should be in writing,? but a notice given at the 
trial 1° need not be in writing, and a verbal no- 
tice to produce papers given at a meeting belore a 
referee has been held sufficient to warrant the in- 
troduction of secondary evidence at a subsequent 
meeting when the papers were not produced.’ 

[§ 1372] d. To Whom Notice Given. Notice 
to produce a paper may be given either to the real 
party in interest or to his attorney of record,'* and 
it has been held that where defendant had not kept 
a copy of the letter written by him to a commer- 
cial agency, the agent of plaintiff, it was sufficient 
for him to give notice to produce the letter to 
plaintiff’s attorney, without giving any to the 
agency, which was not a party.‘4 But in order 
for service on an attorney to be effective, he must 
hold the paper ‘as attorney for a party to the 
cause; the fact that the paper is in his possession 
is insufficient if he holds it as attorney for a stran- 


of the controversy in this suit,” ete.,| Kent, 8 Ala. 


was sufficiently specific. Nelson v. 


National Drill Mfg. Co., 20 S. D. 299,| Ala. 449. 
105 NW 6380. [b] 
7. U. .S. v.. Duff, 6: Fed. 45, 19 


EVIDENCE 


691s 
gold, 6 Ala. 544; Bethea v. McCall, 3 


Action for use of another.— 
Where a suit is brought in the name 
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ger.5 Service of notice on a person who never had 
the instrument in his possession is nugatory,!® as is 
also a notice to produce an assignment, served on 
an assignor who is not shown ever to have had 
custody of the instrument after its execution.t?7 On 
the death of a trustee, the title deed of the trust 
estate devolves on his personal representative, and 
a notice to produce it, given to one of the cestuis 
que trustent is not of itself sufficient to authorize 
the admission of secondary evidence.1® The proper 
custodian of a canceled mortgage is the mortgagor, 
and of an outstanding unecanceled mortgage is the 
mortgagee; and where it appears that due notice 
has been served on the mortgagee to produce the 
original mortgage, and that the mortgagor resides 
beyond the jurisdiction of the coyrt, a sufficient 
foundation is laid to admit as secondary evidence a 
properly certified copy of the mortgage.1® 

[§ 1373] e. Time for Service of Notice—(1) 
In General. As to the time of service of a notice 
to produce papers, no comprehensive rule can be 
laid down, but each case must be determined largely 
upon its peculiar facts, especially with regard to 
the accessibility of the document. The most that 
can be said is that the notice must be given in suffi- 
cient time to enable the party by the exercise of rea- 
sonable diligence, under the circumstances, to pro- 
cure and produce the writings desired.?° If it was 
impossible to procure the document between the 


Jefford v. Ring-j| lin, 74 Ill. A. 6388. 
Ilowa.—Brock v. Des Moines Ins. 
Co., 106 Iowa 30, 75 NW 683. 
Md.—R. J. Caldwell Co. v. Cushnoc 
Paper Co., 114 Me. 411, 96 A 730. 


Blatchf. 9. 
g. Ala.—Baer v. Mobile Cooperage, 


etc., Co., 159 Ala. 491, 49 S 92. 
Cal.—Burke v. Table Mountain 
Water Co., 12 Cal. 403. 


Ill—Cummings v. McKinney, 5 
‘Ill. 57; Florsheim v. Palmer, 99 Ill. 
A. 559; Price v. Kohn, 99 Ill. A. 115. 

Mass. —Bourne Vv. Buffington, 125 
Mass. 481, 482. 

Minn.—State v. Salverson, 87 Minn. 
40, 91 NW 1; Winona v. Huff, 11 
Minn. 119. 

“Whether sufficient notice to pro- 
duce the originals had been given, 
was a question of fact for the de- 
cision of the presiding judge.” 
Bourne v. Buffington, supra. 

9. Cummings v. McKinney, 5 Ill. 
59; Kerr v. McGuire, 28 N. Y. 446, 
28 HowPr 27. 

[a] Reason for rule.—‘‘A party is 
not bound to pay any attention to a 
verbal notice to produce a paper on 
the trial of a cause, where notice is 
required to be served before trial. 
The notice should be in writing, that 
the party may know with certainty 
and precision what paper is wanted; 
and he shall not be compelled to 
rely on his memory alone for its 


identity.” Cummings v. McKinney, 
SOT. 57,5 59. 
10. See infra § 1374. 


11. Kerr v. McGuire, 28 N. Y. 446, 
28 HowPr 27. 

12. + Kerr v. McQuire, 28 N. Y. 446, 
28 HowPr 27. 

13. Ala.—Simington v. Kent, 8 
Ala. 691. 

1Ill.—Bishop v. American Preserv- 
ers’ Co., 157 Ill. 284, 41 NE 765, 41 
AmSR 317. 

Ind.—Lagow v. Patterson, 1 Blackf. 
327. 

N. J.—Den v. McAllister, 7 N. J. L. 
46. 
“N. Y.—Sessions v. Palmeter, 175 
Hun 268, 26 NYS 1076; Brown v. Lit- 
tlefield, 7 Wend. 454. 

N. C.—Rheinstein Dry Goods Co. v. 


McDougall, 149 N. C. 252, 62 SE 1085. 
[a] This rule is sometimes em- 
bodied in statute——Simington  v. 


of one person for the use of another, 
a notice to the attorney of record of 
plaintiff to produce a writing which 
merely describes the suit as between 
the nominal plaintiff and defendant 
is sufficiently certain, and the attor- 
ney cannot excuse the nonproduction 
by proof that he was retained by 
plaintiff really interested. Siming- 
ton v. Kent, 8 Ala. 691. 

[c] Where party does not know 
which adversary has paper.—Where 
it is necessary to make out plaintiff’s 
title for him to give in evidence 
deeds which are in the hands of his 
adversaries, and he does not know 
which one of his adversaries has 
possession of them, he may give cop- 
ies of them in evidence, without a 
notice to: produce them being served 
on the person who has the actual 
possession of them, if he has given 
notice to defendants’ attorney to 
produce them. Den y. McAllister, 7 
Nieidiaeelas 46. 

14. Rheinstein Dry Goods Co. v. 
McDougall, 149 N. C. 252, 62 SE 1085. 
15. Baker v. Pike, 33 Me. 2138. 
a Makepeace v. Ferris, 132 NYS 

780. 

[a] Mlustration.—In an action on 
a note by the assignee thereof, notice 
to him to produce a written agree- 
ment between the maker and the 
original holder for an extension of 
payment was not sufficient founda- 
tion for the admission of parol evi- 
dence concerning the agreement, 
which was never in plaintiff’s pos- 
session. Makepeace v. Ferris, 132 
NYS 780. 

17. Toomey v. Casey, 82 Or. 71, 
160 P 583. ’ 

18. Powell v. Knox, 16 Ala. 364. 

19. Sims v. Scheussler, 2 Ga. A. 
466, 58 SE 698. 

20. U. S.—Illinois Car, etc., Co. v. 
Linstroth Wagon Co., 112 Fed. 737, 
50 CCA 504. 

Ala.—Sovereign Camp oO. 
Ward, 196 Ala. 327, 71 % Woas Jorord 
v. Ringgold, 6 Ala. 544. 

Tll.—Jack v. Rowland, 98 Ill. A. 
852; Cleveland, ete., R. Co. v. New- 


Mich.—Muir v. Kalamazoo Corset 
Co., 155 Mich. 624, 119 NW 1079; Pitt 
v. IXmmons, 92 Mich. 542, 52 NW 
1004; Mortlock v. Williams, 76 Mich. 
568, 43 NW 592. 

Mo.—State v. Sherman, 137 Mo. A. 
70, 119 SW 479; Linn v. New York L. 
Ins; Co, 78)Mo,., A. 192- 
baee H.—Downer v. Button, 26 N. H. 

N. Y.—Utica Ins. Co. v. Caldwell, 3 
Wend. 296. 

Or.—Scott v. Christenson, 49 Or. 
223, 89 P 376, 124 AmSR 1041; Sugar 
Pine Lumber Co. v. Garrett, 28 Or. 
168, 42, P. 129. 

S. C.—Worth v. Norton, 60 S. ¢. 
293, 88 SE 605. 

Tex.—Ellis v. Sharp (Civ. A.), 47 
SW 670 

Va.—Burton v. Seifert, 108 Va. 338, 
61 SE 933. 

Wis.—Barton v..Kane, 17 Wis. 37, 
84 AmD 728. 

Eng.—Holt v. Miers, 9 C. & P. 191, 
38 ECL 121. 

Ont.—Sullivan vy. King, 24 U. C. Q. 
Bs) 6d 


“Proper practice requires reason- 
able notice to produce papers to be 
given before secondary evidence of’ 
their contents is admissible. What 
is a reasonable notice depends upon 
circumstances.” Muir v. Kalamazoo 
Corset .Co,,; 155. Mich. .624,.-628. 119 
NW 1079. 

[a] Where the deposition of a wit- 
ness is taken to prove the contents 
of documents, it is not necessary to 
give notice to produce the documents 
when the deposition ‘is taken; but 
such notice must be given before the 
deposition can be used on the trial; 
and if notice is given a reasonable 
time before the trial, it is sufficient 
to admit the deposition or copies of 
the documents attached thereto. Il- 
linois Car, etce., Co. v. Linstroth 
Wagon Co., 112 Fed. 737, 50 CCA 504; 
Hemphill v. Townsend, 7 Ala. 853; 
Harris v. Sturtevant, 34 Me. 63. 

{b]_ Discretion of court.—The rea- 
sonableness of the notice is a mat- 
ter resting in the discretion of the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note numbez. - 


§§ 1373-1374] 


time of giving notice and the time of the trial, this 
fact should be made to appear.?? 
made in the notes to a number of illustrative cases 
in which the notices given have been held suffi- 
cient 7? or insufficient 2? under the circumstances 


disclosed. 


Notice on nonjudicial day. It has been held that 
a notice to produce a document is good, although 
But the contrary has 
been held where the notice was served on Sunday.?® 

Notice to produce on the trial of the cause is suf- 
ficient whenever the cause comes on for trial; a de- 
lay or continuance does not necessitate a new no- 


given on a nonjudicial day.”4 


tice.?6 


[§ 13874] (2) 


trial judge. Burke v. Table Moun- 
tain Water Co., 12 Cal. 403; Caldwell 
v. Cushnoec Water Co., 114 Me. 411, 96 
A 730. 

21. Burke v. Table Mountain Wa- 
ter Co., 12 Cal. 403; Cody v. Hough, 
20 Dll. 43. 

[a] MIllustration.—Where notice to 
produce a paper was given the day 
before the trial, and the paper was 
in the possession of a person eighty 
miles distant, it was held that the 
court could not assume that the pa- 
per could not have been obtained and 
therefore that the introduction of 
secondary evidence was proper. Cody 
v. Hough, 20 Ill. 43. 

22. U. S.—uU. S. v. Duff, 6 Fed. 45, 
19 Blatchf. 9; Shreve v. Dulany, 22 
E.. Cas. No.-12,817, 1 Cranch-C. C. 499. 

Ala.—Hemphill v. Townsend, 7 Ala, 
853; Jefford v. Ringgold, 6 Ala. 544. 

Cal.—Burke v. Table Mountain Wa- 
tere Co. a cal, -403. 


Ill—Warner v. Campbell, 26 Ill. 
282. 

Md.—Divers v. Fulton, 8 Gill & J. 
202. 

Mo.—State v. Madeira, 125 Mo. A. 


508, 102 SW 1046; Park vy. Viernow, 
16 Rue A. 383. 

Y.—Hammond v. Hopping, 13 
wend. 505; Jackson y. Shearman, 6 
Johns. 19. 

Wash.—Keenan y. Lauritzen Malt 
Conn bt SWashs 36%, T0GeR 1122. 

Eng.—Sturge v.. Buchanan, 10 A. 
& EB. 598, 37 ECL 321, 113 Reprint 
228; Doe v. Wainwright, 5 AG & iB): 
520, 31 ECL 714, 111 Reprint 1262; 
Sturn v. Jeffree, 2 C. & K. 422, 61 
ECL 442; Gibbons v. Powell, 9 C. & 
Paige, 38 eee 370; Firkin v. Ed- 
wards, 9 C. P, 478, 38 ECL 283; 
Drabble v. bomen 1C. & P. 188, 12 
HCL: 117; Reg. v. Barker, 1 F. & F. 
326; Lloyd v. Mostyn, 10 M. & W. 
478, 152 Reprint 558. 

[a] Two days’ notice to counsel 
for an adverse party who resided in 
the city where trial was had to pro- 
duce documentary evidence in her 

‘possession is sufficient. Pittsburgh, 
ete., R. Co. v. Gage, 286 Ill. 213, 121 
NE 582. 

23. <Aja.—Sovereign Camp W. O. 
W. v. Ward, 196 Ala. 327, 71 S 404. 

Till. “Bushnell v. Bishop Hill Colo- 
ny, 28 Ill. 204. 

Me.—R. J. Caldwell Co. v. Cushnoc 
Paper Co., 114 Me. 411, 96 A 730. 

Md.—Glenn v. Rogers, 3 Md. 312. 

Mich.—Julius-King Optical Co. v. 
Treat, 72 Mich. 599, 40 NW_ 912. 

Mo.—State v. Tucker, 234 Mo. 554, 
1387 SW 870. 

N. Yi—Gorham v. .Gale,.7 ‘Cow. 
Tone ipATADs, 049). 

N. C.—Beard v. ouster FU Cos, 
143 N. C. 136, 55 SE 

Eng.—Rex v. Ellicombe, 5 C. & P. 
522, D4 ECL 687; Houseman v. Rob- 
erts, 5 CG. & P. 394, 24 ECL 621; Har- 
gest v. Fothergill, 5 C. & P. 303, 24 
ECL 577; Vice v. Anson, 3 C. & P. 19, 


Notice at Trial. Where the docu- 
ment is in the possession of the adverse party or his 
attorney at the trial and is in court, notice given 
or demand made during the trial is generally suf- 
ficient.2” and notice thus given is sufficient, although 
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Becmrones is 


(220. J.] 1065 


the paper is not actually in court, if it is so near 
that it can be speedily obtained.?® 
the circumstances of the case are such that the docu- 
ment may be fairly presumed to be in the possession 
of the adverse party at the trial, and the want of 
a notice to produce it could work no surprise upon 
him and could not prejudice his rights, notice before 
the trial is not a prerequisite to the introduetion 
of secondary evidence.?° 
the subject of the action or defense, they will be 
presumed to be not only in the possession of the 
party relying upon them, but also to be present in 
court; and this latter fact may be presumed from 


Likewise, where 


Thus where the papers are 


the nature of the document itself and its particu- 


it, notice at the 


14 ECL 428; Atkins v. Meredith, 4 
Dowl. P. C. 658; George v. Thomp- 
son, 4 Dowl. P. C. 656; Ehrensperger 
Vv. Anderson, 3 Exch, 148, 154 Re- 
print 793; Coombs y. Bristol, ete., R. 
Co., 1 F. & F. 206; Loibl v. Stramp- 
fer, 16 L. T. Rep. N. S. 720; Byrne v. 
Harvey, 2 M. & Rob. 89; Howard v. 
Williams, 9 M. & W. 725, 152 Re- 
print 307. 

Ont.—Nash v. Bush, 5 U. C. C. P. 
300; McCrae v. Osborne, 6 U. C. Q. 
BavOrss.4000. 

“The copies were objected to on 
the ground that the notice to produce 
the originals were too indefinite, and 
that reasonable time for their pro- 
duction had not been given. It ap- 
pears from the record that there was 
but bare time enough to produce 
them from Ohio, where they were, in 
the next mail, after being called for 
by telegram. While I think the no- 
tice was not sufficiently definite, it 
calling for all the letters which 
passed between the parties, or their 
agents, between certain dates, relat- 
ing to the matter of the sale of the 
goods, still, if this were not so, the 
time was unreasonably short, and the 
copies should have been excluded.” 
Julius King Optical Co. v. Treat, 72 
Mich. 599, 601, 40 NW 912. 

[a] Where plaintiff resided in an- 
other town some seventy miles from 
the place of trial, service of notice 
upon him at the trial to produce the 
originals of certain letters sought to 
be introduced in evidence was too 
late. Beard v. Southern R. Co., 143 
INE Oy BGA as Sap iby 

24. Sugar Pine Lumber Co. vy. Gar- 
rett, 28 Or. 168,42) P 129. 

25. Hughes y. Budd, 8 Dowl. P. 
C. 315. 

26. Rollins v. Schwacker, 153 Mo. 
A. 284, 133 SW 409; Wilson v. Gale, 
4. Wend. (N. Y.) 623; Jackson v. 
Shearman, 6 Johns. (N. Y.) 19; Gil- 
more v. Wale, Anths N:P. GN; Y.) 87; 
Reg. v. Robinson, 5d. Cox Cy Crstss 

[a] Thus such a notice given ‘in 
a suit before a justice has been held 
good and operative in the court of 
common pleas if the suit is subse- 
quently removed to that court by ap- 


peal. Wilson v. Gale, 4 Wend.; 
(N. Y.) 623 
{[b] When a new trial is granted 


notices to produce given for the first 
trial are available on the _ second. 
Hope v. Beadon, 17 Q. B. 509, 79 
ECL 509, 117 Reprint 1377. 

27. U. S.—Chadwick v. U. S., 3 
Fed. 750. 

Ala.—Brown Vv. Isbell, 11 Ala. 1009. 
Del.—Lupton v. Underwood, 26 Del. 
519, 85 A 965. 

Ky.—Dana v. Boyd, 2 J. J. Marsh. 
587; Lamb v. Moberly, 3 T. B.-Mon. 
179. 

Me.—Overlock vy. Hall, 81 Me. 348, 
17 A 169. 

Mo.—Bond v. Sanford, 134 Mo, A. 
477, 114 SW 570, 


lar connection with the cause;°° and under such 
circumstances notice at the trial is sufficient.1 
if the paper is not shown to be in court or readily 
procurable by the party who is supposed to have 


But 


trial is not sufficient,3? unless the 


a H.—Downer v. Button, 26 N. H. 

N. J.—Board of Justices v. Fenni- 
more, 1 N. J. L. 242. 

N. Y.—Whelan vy. Gorton, 15 Mise: 
625, 37 NYS 344; Anonymous, Anth: 
N. P. 273. 

Ss. CReveolds v. Quattlebum, 31 

. 140. f 


SiG. hi 

Eng.—Dwyer v. Collins, 7 Exeh. 
639, 12 EngL&Eq 352, 155 Reprint 
1104 [disappr Cook v. Hearn, 1 M. & 
Rob. 201, and statements in 1 Star- 
Foot ee (2d ed) p 350; 1 Taylor Ey. p 

“Your present ability to respond to 
the notice is the test of the sufficien- 
cy of the notice. If you have the 
letter present, you must produce it.’ 
Lupton v. Underwood, 26 Del. 519, 
530, 85 A 965. 

[a] On the other hand, a consid- 
eration that the object of the notice 
to produce is to prevent surprise, and 
gave the party served an opportu- 
nity to prepare to support or impeack 
the document, has led to the holding 
that a notice to produce, given before 
trial, is necessary, even though th 
document is actually in court. Grim 
v. Gamel, 2 Hilt. (N. Y.) 434; Milli- 
ken v. Barr, i> Paw2o- 

28. Buckner v. Morris, 2) J: J. 
Marsh. (Ky.) 121;, Board of puptees 
v.. Fennimore, 1 N. Jig ae 24 j 

29. Nicholson v. fiepore “70 Cal. 
608, 12 P 778; Ross v. Bruce, 1 Day 
(Conn.) 100; Griffin v. Sheffield, 38 
Miss. 359, 77 AmD 646; .Barker v. 
Barker, 14 Wis. 121. 

30. See cases infra note 381. 

31. Cal.—Nicholson vy. Tarpey, 70 
CaliG08. 120P 278. 

Tl. —Cummings v. McKinney, 5 Il. 
57 (holding, however, that the docu- 
ment involved was not within the 
rule). 

Mass.—Gould v. Norfolk Lead Ca., 
9 Cush. 338, 57 AmD 50. 

Miss.—Griffin v. Sheffield, 38 Miss: 
359, 77 AmD 646. 

N. Y.—Howell v. Huyck, 2 Abb. 


Dec. 423; Hammond v. Hopping, 13 
Wend. 505. 
32. U. S—The Osceola, 18 F. Cas. 


No. 10,602, Olcott 450. 
Ala.—Bates v. Ridgeway, 
611, 614. 
Ill.—Cummings vy. McKinney, 5 Ill. 
57; Jack v. Rowland, 98 Ill. A. 352; 
Cleveland, ete., R. Co. v. Newlin, 74 


Ill. A. 638. 
' Towa.—Greenough v. Sheldon, 9% 
Towa 503. 

Md.—Atwell v. Miller, 6 Md. 10, 62 
AmD 294. 

Mass.—Welch v. New York, etc., R- 


48 Ala. 


Co., 176 *Mass. 393, 57 NE 668: 
Bourne vy. Buffington, 125 Mass. 
481. 


Minn.—Dade v. Attna Ins. Co., 54 
Minn. 336, 56 NW 48. 

N. Y.—McPherson vy. Rathbone, 7 
Wend. 216; Gorham v. Gale, 7 Cow. 


739, 17 AmD 549. 
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party denies the existence of the paper or that it is 
in his possession or under his control.** 
[§ 1375] f. Proof of Service of Notice. 
method of proving the service on a party of a no- 
tice to produce a document in his possession or con- 
trol and the sufficiency of such proof are matters 
governed by the same principles and statutory, pro- 
visions that relate to the service of notice in gen- 
The mere statement of counsel to the court 
that he served such a notice has been held insuffi- 


eral.34 


cient.3® 


[§ 1376] g. Waiver of Notice or of Objections 
to Its Sufficiency. The right of a person to require 
a notice to produce documents in his possession be- 
fore the introduction of secondary evidence of their 


N. C.—Beard v. Southern R. Co., 
143 N. C. 136, 55 SH 505. 

Tex. —Continental Fire Assoc, v. 
Bearden, 29 Tex. Civ. A. 569, 69 SW 
982 


Wis.—Barton v, Kane, 17 Wis. 37, 
84 AmD 728. 

83. Press Pub. Co. v. Reading 
News Agency, 44 Pa. Super. 428, 436 
(“When the adversary denies the re- 
ceipt and existence of the original, 
then the whereabouts of that docu- 
ment becomes an unexplained mys- 
tery.and the case is virtually one of 
a lost instrument. When the adver- 
sary ‘denies that he has the original 
in. his possession and asserts that he 
never received it, it cannot reason- 
ably be held that the court below 
abused its discretion in holding that 
notice at the trial to produce the 
origial was in time’). 

34.. See Notice [29 Cyc 1119, 1122, 
1128, 1124]. 

[a] Sheriff’s return on notice.—A 
sheriff's return “executed by deliver- 
ing a copy” indorsed on a notice to 
produce papers is sufficient, since it 
implies a delivery to each. person to 
whom the notice is addressed. Mc- 
Donald v. Carson, 94 N. C. 497. 

[b] Proof by affidavit irregular.— 
It. is - irregular to prove by affidavit 
the service of a notice to produce 
documents, the proper mode of proof 
being the examination of witnesses 
at.:the trial. Willard v. Germer, 
3 N, Y. Super. 50. 

85.. Landt v. McCullough, 206 Ill. 
214, 69 NE 107 [rev 103 Ill. A. 668]; 
Oregon Art Tile Co. v. Hegele ‘Co., 
84: Or. 82, 164 P 548. 

36. Dwinell v. Larrabee, 38 Me. 
464; ‘Showalter v. Chambers, 77 W. 
Va. 720, 88 SE 1072; Kalk v. Field- 
ing, 50 Wis. 839, 7 NW. 296. 

{a] hus in an action by a chat- 
tel mortgagee against an officer who 
had attached the goods as property 
of the’ mortgagor, plaintiff having 
testified in his own behalf that he 
received a letter from the mortgagor 
a day or two before the execution of 
the mortgage; and, having stated.on 
cross-examination that he had left 
the letter at home, it was held error 
_ to refuse defendant leave to cross- 
examine him as to its contents, for 
the purpose of disproving the bona 
fides of the mortgage, although he 
had not been notified to produce it, 
for. the objection could affect only 
the rights of defendant and he could 
waive it. Kalk y. Fielding, 50 Wis. 
339,°7 NW 296, 

f Bi Lockhart v. Camfield, 48 Miss. 
47 

ja] . Thus where the notice de- 
scribed a title bond as a deed, but 
the party took no exception, and 
produced the bond, and at a second 
trial exceptions were taken to the 
misnomer in the notice, and for that 
reason the bond was not produced, 
but the court thereupon admitted sec- 
ondary evidence of its contents, it 
was held that the production of the 
paper. on the former occasion under 


EVIDENCE 


waive objection 


The | documents,** or 


[§ 1377] 4. 


copy.*° 
of a copy of a 


the notice was a waiver of the mis- 
nomer, and an acquiescence in the 
meaning intended by the notice, and 
that the secondary evidence was 
properly admitted. Lockhart v. Cam- 
field, 48 Miss. 470. 


338. Willard v. Germer, 3 N. Y. 
Super. 50. 
39. Dwinell vy. Larrabee, 38 Me. 


464; Willard vy. Germer, 3 N. Y. Super. 
503 Carte’ vi ' Dennis)’ 5‘'Terr: ’ L.'/30, 
21 CanLTOccNotes 267. 

40. U. S.—Pineland Club vy. Rob- 
ert, 213 Fed. 545, 130 CCA 125. 

Ala.—Brent vy. Baldwin, 160 Ala. 
635, 49 S 343, 

Ark.—Supreme Lodge K. of P. v. 
Robinson, 70 Ark. 364, 67 SW 758. 

Cal.—Dyer vy. Hudson, 65 Cal. 372, 
4° P 235. 

Ga.—Frost v. Powell, 10 Ga. A. 95, 
72 SE 719. 

Il1.—Dupuie v. McCausland, 1 Ill. 
A 39.5% 

Iowa.—Kyser v. Kansas City, etce., 
R. Co., 56 Iowa 20%, 9 NW i183. 

Md.—-Anderson v. Stewart, 108 Mad. 
340, 70 A 228; Smith vy. Easton, 54 
Mad. 138, 39 AmR 355. 
gylaser nen v. Wiley, 18 Pick. 
ae .—Fowler v. Hoffman, 31 Mas 

Minn.—In re Gazett; 35 Minn. 532, 
29 NW 347. 

Mo.—Sharp yv. Missouri Pac. R. Co., 
213 Mo, 517,111, SW 1154. 

Nebr.—Nostrum v. Halliday, © 39 
Nebr. 828, 58 NW 429. 

N. —Hall v. Callingham, 74 N. 
Srcueiala 211, 212, 65 A 123 [cit Cyc]; 
Wills v. McDole, BoNiendh. 412. GOR: 

N. Y.—4£tna L, Ins, Co. v. Dupar- 
quel, Vcc. .aCosi bo MISC bsl each OS 
NYS 800; Pfaelzer v. Gassner, 116 
NYS 15; Lieberman v. Baltimore, etce., 
R. Co., 115 NYS 1034; Brewster v. 
Countryman, 12 Wend. 446. 

N. C.—Tilghman y. Seaboard Air 
Lines k. Co.) 16s N. (C.n 163; eesti 
315, 1090 [rev on other grounds 237 
U. S, 499, 35 SCt 653, 59 L. ed. 1069]; 
Ivey v. Bessemer City Cotton Mills, 


L43N. 2 Ci¥d'89bb. SBic6 32 
Oh.—Ohio Mut. L. Ins. Co. v. 
Hoffman, 32 Oh. Cir. Ct. 6538. 


Oki.—Kasenberg v. Hartshorn, 
Okl. 417, 120 P 956. 
Or.—Gerking  v. 
116, 114.P 922. 
Pa.—McGinniss v. Sawyer, 63 Pa. 
259; Kerns v. Swope, 2 Watts 75. 
Tenn.—Ward vy. Tennessee Coal, 
ete., Co., (Ch. A.) 57 SW $198. 
(Civ. 


Tex.—Houston v. Finnigan, 
Vt.—Barnet v. Norton, 90 Vt. 544, 


30 


Laidlaw, 59 Or. 


A.) 85 SW 470. 


99) 1A. 238. 

W. \Va.—Fayette Liquor Co. 
Jones, 75 W.Va, 119,83 ‘SH 126: 
Cobb v. Glenn Boom, etc., Co., bv 


hie Va. 49, 49 SE 1005, 110 AmSR 

[a] Entries in daybook tran- 
scribed in ledger.—Evidence that a 
daybook or book of original entries 
has been destroyed by fire does not 
make a ledger competent as to the 


time before trial.** 
documents or a voluntary offer to produce them will 
amount to a waiver.®® 
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contents may be waived by him.*® Likewise he may 


for insufficient description of the 
because of service at too short a 
The actual production of the 


Proof as to Correctness of Copy. 


Where the secondary evidence offered is a writing 
purporting to “be a copy of an original document, 
it must be shown that the writing is in fact a true 
The usual mode of proving the correctness 
‘document which is lost, destroyed, 
or for some other reason cannot be produced at the 
trial, is by the testimony of a person who has com- 
pared the copy with the original and found it to be 


same matter, without evidence to 
show that the entries in the ledger 
were transcribed correctly from the 
daybook by the person who made the 
entries in the daybook, or by one 
having knowledge of the transactions 
and of the correctness of the original 
entries, Kennedy v. Dodge, 19 Oh. 
Cir. (Ct. -425,° 10. Oh. (Cir. Dee. . 360. 
[b] The omission of a signature 
from a copy is not a fatal defect. 


Anderson vy. Stewart, 108 Md. 340, 
70 A 228. 
[c] An alleged “substantial copy” 


of a letter written by plaintiff to 
defendant made by plaintiff from 
memory was inadmissible as second- 
ary evidence of the contents of the 


letter. Ivey v. Bessemer City Cot- 
ton Mills; 143 N. C. 189, 55 SE 613. 
[ad] Summary.—A _ similar rule 


applies where it is sought to intro- 
duce in evidence a summary of vol- 
uminous books or writings. Brent 
v. Baldwin, 160 Ala. 635, 49 S 343. 

[e] . Admissible evidence.—(1) Un- 
der a statute providing that when 
a party shall testify or make affidavit 
that the originals of deeds relating 
to land are lost, such party may of- 
fer, as evidence, any abstract of title 
or letterpress copies thereof, made in 
the ordinary course of business, prior 
to such loss, and any extracts or min- 
utes which were at the date of loss 
in the possession of persons en- 
gaged in the business of making ab- 
stracts of title for hire, affidavits 
showing the loss of original deeds 
and records by fire, and memoranda 
which were stated by the affidavits to 
be true copies of abstracts of title, 
and of books of original entry, and 
of minutes taken from books and in- 
dexes, in the possession of a title and 
trust company, were properly admit- 
ted in evidence, although the history 
of the memoranda or the correctness 
of the copies was not shown. Glos v. 
Patterson, 209 Ill. 448, 70 NE 911. 
(2) GA: statement by the president of 
a corporation that he sent such a 
telegram as was shown by a copy of 
the original offered in evidence, and 
relied on by plaintiffs to establish 
defendant’s liability, was competent 
as tending to show correctness of the 
copy. Ward v. Tennessee Coal, etc., 
Co.;, (LennyiCh; _A.)s 57 SW .1938 (3) 
On the issue as to the verity of the 
record of a lost deed, evidence that 
such deed was recorded with another 
deed and that the original of such 
deed is in existence and was correct- 
ly recorded is admissible. Freeman 
v. Wm. M. Rice Inst., 60 Tex. Civ. 
A. 191, 128 SW 629. 

{[f] Inadmissible evidence.—Where 
the issue was whether a carbon copy 
of a letter written by defendant was 
genuine, and made on the date of 
the letter, carbon copies of other 
papers were inadmissible, when based 
wholly on the testimony of defend- 
ant; and where the issue was whether 
the carbon copy was made on the 


date of the letter, evidence that af- 
ter such date he made no carbon 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


_ 
; 
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correct.* In such case it is not necessary that the 
witness should have actually read the original, but 
it is sufficient that the original was read to him by 
another person while he read the copy and found 
that it corresponded with what was read to him.*? 
So also, where the person who made the original, a 
short time thereafter made a copy by writing down 
at the dictation of another reading from the origi- 
nal, and he testified that the copy was a true and 
correct one to the best of his knowledge and belief, 
and it did not appear that the testimony of the 
person who read from the original could be ob- 
tained, it was held that the copy was admissible, 
although the witness did not compare it with the 
original with his own eyes.4? And where the copy 
was written by one person while another read from 
the original, and was then compared by a second 
reading by the same person, followed by the writer, 
this was held sufficient to show correctness of the 
copy, without showing that in making the compari- 
son the writer held the original and the reader the 
copy.** Testimony of the person who made the copy 
is not essential to prove its correctness, but this 
may be shown by any competent witness.4° Mere 
proof of the handwriting of the copyist is obviously 
insufficient,*® unless the copy is a facsimile, as in 
the case of a letterpress copy, in which ease the 
handwriting of the copy is indisputably that of the 
person who wrote the original.47 The objection that 
a copy offered is only a copy of a copy is consid- 
ered purely technical,*® and where a witness testi- 
fies of his own knowledge that the paper is in fact 
a true copy of the original, it should be admitted; 
and the question whether the evidence shows it to 
be a copy of the original or simply a copy of a copy 
is for the jury to determine.*® A fortiori, where 
there is some evidence introduced to show that the 


copies of letters was inadmissible. | Houston, etc., 
Sherley v. Sherley, 118 Md. 1, 84 
A 160. 


{g] Imnterrogating witness as to {il 


EVIDENCE 


R. Co} vi De Berry, 
34 Tex. Civ. A, 180, 78 SW 736 (judi- 
cial record destroyed by fire). 51. 
Evidence not sufficient to show 
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writing offered as a copy of the original is a trie 
copy thereof, the writing is admissible and the 
question whether it is in fact a true copy is for 
the jury,°° although where the document is the foun- 
dation of the action, more strictness in the proof 
is required *! than where the document is only col- 
laterally involved.>? 

Where the adverse party has the original and may 
thus detect any incorrectness of the copy, strict 
proof of accuracy may be dispensed with.°3 

An opportunity to verify the correctness of the 
copy must, under some statutes, be afforded to the 
party against whom the copy is to be used.®# 

Proving incorrectness of copy. Where a party 
introduces in evidence a certified copy of a public 
record, it has been held that he cannot show -by 
parol that the copy is incorrect in any particular, 
since by so doing he would prove the contents of 
the record by parol, which is forbidden by the best 
evidence rule.®> But it is generally held that where 
an original deed has been lost and a e¢ertified copy 
of the record thereof is introduced in evidence, it 
may be shown that the copy is not in fact a true 
copy,°® although it has been considered that the 
record itself must be produced.®? 

[§ 1378] H. Effect of Failure to Produce Pri- 
mary Evidence. The failure of a party to produce 
a document on notice from the adverse party does 
not entitle the latter to introduce secondary evi- 
dence of the contents of such document without 
first showing that such a document actually -ex- 
isted,>> and was in the possession, or under the 
control, of the party on whom such notice was 
served,>®? and that the party giving the notice is 
unable to produce the document.®° <A person will 
not be allowed to give secondary evidence of the 
eontents of original papers which are in his posses- 


Walter v. Calhoun, 88 Kan. 801, 129 


Pl, 6. 
Wilisva MeDote.5- Ne dees. 


certified copy.—A witness, who was 
shown a certified copy of a plat 
signed by the town clerk with the 
seal of the town and with the name 
of the town and the words, “Town 
Clerk’s Office. ... A true copy. At- 
test” and who testified that it was 
certified to by the town clerk, might 
be asked whether the copy was a true 
one. Perry v. Sheldon, 30 R. I. 426, 
75 A 690. 

{h] Printed form in common use. 
—(1) Where it was sought to in- 
troduce a copy of a notice given to 
the makers and indorsers of notes, 
and a clerk of a bank produced a 
printed form in common use and tes- 
tified to his belief that the notice 

‘in question was the, same in form, 

the proof was sufficient. Shove v. 
Wiley, 18 Pick. (Mass.) 558. (2) A 
blank form of notice filled in from 
memory after several years is ad- 
missible, if there is testimony that 
it is just like the original. Barnet 
v. Norton, 90 Vt. 544, 99 A 238. (3) 
Proof of actual use of a definite and 
conventional form of a power of at- 
torney justifies a satisfactory infer- 
ence as to the contents of a power 
of attorney which has been lost or 
destroyed. Rogers v. Clark Iron Co., 
104 Minn. 198, 116 NW 739. 

{i] Evidence sufficient to show 
correctness of copy.—Pineland Club 
vy. Robert, 213 Fed. 545, 130 CCA 125; 
Geddes vy. McElroy, 171 Iowa 633, 154 
NW 320; Ide v. Pierce, 134 Mass. 260; 
Brigham y. Coburn, 10 Gray (Mass.) 
329: Bradstreet vy. Grand Island Bank- 
ing Co.- 89 Nebr. 590, 181 NW 956; 
Rice v. Rice, (N. J. Ch.) 25 A 321; 
Gerging v. Laidlaw, 59 Or. 116, 114 P 
922; Tenny v. Mulvaney, 9 Or. 405; 


correctness cf copy.—Winter vy. Dib- 
ble, 251 Ill. 200, 95 NE 10938; Nos- 
trum v. Halliday, 39 Nebr. 828, 58 
NW 429. 

41. ‘Dyer v. Hudson, 65 Cal. 372, 4 
P 235; Fowler v. Hoffman, 31 Mich. 
he See also cases supra _ note 

42. Lynde v. Judd, 3 Day (Conn.) 
499; Krise v. Neason, 66 Pa. 253. 

[a] Especially is this true where 
the person reading the original was 
the agent of both parties, as under 
such circumstances the inference is 
that he read correctly. Krise vy. 
Neason, 66 Pa. 253. : 

43. Tenny v. Mulvaney, 9 Or. 405. 

44, Rice-v. Rice, -CN. J. (Ch.)* 25 A 
321 (where the paper in question was 
not the foundation of the action, but 
only incidentally involved). 

45. Lombard vy. Johnson, 76 Ill. 
Boe Terry v. Wood, 7 Baxt. (Tenn.) 


46, Wills v. McDole, 5 N. J. L. 
589; Brewster v. Countryman, 12 
Wend. (N. Y.) 446. 


47. Smith v. Moorhead Mfg. Co., 
23 Minn. 141, 

48. Winn v. Patterson, 9 Pet. (U. 
S.) 663, 9 L. ed. 266; Cameron v. 
Peck, 387 Conn. 555; Robertson vy. 
yncheLoewohnms. CNY.) 461; 

49. Winn y. Patterson, 9 Pet. (U. 
S.) 663, 9 L. ed. 266; Cameron v. 


Peck, 87 Conn. 555; Fowler v. Hoff- 
man, 81 Mich. 215. 

50. Walter v. Calhoun, 88 Kan. 
801, -129-.P-1176; Burrill v; Wilcox 
Lumber Co., 65 Mich. 571, 32 NW 
824, 

[a] A copy made from memory by 
one knowing the contents of the 
original instrument is admissible. 


52. Rice v. Rice, (N. J. Gh.) -25 


53. State Bank y. Ensminger, 7 
Blackf. (Ind.) 105, 108 (‘“‘As the 
plaintiff could not produce the. orig- 
inal, a sworn copy was the best sec- 
ondary evidence of its contents. The 
plaintiff applied to a clerk of the 
bank for a copy of the discount book 
so far as his own dealings with the 
bank were concerned; he obtained 
what was delivered to him as a copy, 
and proved by the clerk who made 
it, that it was designed to be a copy, 
but that owing to his hurry he could 
not swear positively to its accuracy. 
As the defendant, having possession 
of the original, alone possessed the 
means of detecting any incorrectness 
in the copy, and failed to do it, we 
think the copy was sufficiently au- 
thenticated to go in evidence’’), 

54. Wyman v. Chicago, 254 Ill. 
98 NE 266. 

55. Monk v. Corbin, 58 Iowa 503, 
12 NW 571. 

56. Booth vy. Tiernan, 103° US, 
205, 3 SCt 122, 27 L. ed. 907; Har- 
vey v. Thorpe, 28 Ala. 250, 65 AmD 


344; Nixon y. Cobleigh, 52 Ill. 387; 
Sexsmith v. Jones, 13 Wis. 565. 
57... Georgia, Ris etcs. Res Cosme Ve 


Hamilton, 59 Ga. 171. 

58. Lally v. Cash, 18 Ariz. 574, 164 
P 443, 

Necessity for proof of existence of 
document generally see supra § 1341. 


59. Herman y. Heller, 172 NYS 
474, 

60. Oregon Art Tile Co. v. Hegele, 
84 Or. 82, 164 P 548. 


Necessity for proof of grounds for 
admission of secondary evidence gen- 
erally see supra §§ 1342-1357. 
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sion and which he has refused to produce upon no- 
tice,®t and, although by such refusal he has com- 
pelled his adversary to resort to secondary evidence, 
he is still precluded from introducing secondary evi- 
But whether the party 
has estopped himself from using secondary evi- 
dence is a question the determination of which de- 
pends upon the facts of the particular case ard rests 
largely in the sound discretion of the trial court.** 
A party who has refused to produce an original 
document on notice, cannot by subsequently produc- 
ing it exclude the secondary evidence given by his 
adversary,** nor can he be permitted to introduce 
the original document as evidence in his own behalf 


dence in his own behalf.®? 


61. Platt v. Platt, 58 N. Y. 646; 
Dole v. Belden, 1 NYS 667; Barnes v. 
Lynch, 9 Okl. 156, 56 P 995. See 
supra §§ 1220-1314. 

62. Gage v. Campbell, 131 Mass. 
566; Dole v. Belden, 1 NYS 667. 
State v. Marsh. 70 Vt. 288, 40 


64. Pevtavin v. Hopkins, 5 Mart. 
(La.) 438; Doe v. Hodgson, 12 A. & 
EB. 135, 40 ECL. 75, 113 Reprint 762; 
Edmonds vy. Challis, 7 Go B. 413; 62 
ECL 4138, 137 Reprint 164. 

65. Mass.—Doon v. Donaher, 113 
Mass. 151; Bogart v. Brown, 5 Pick. 
18. 

Minn.—MecGuiness v. Le Sueur 
County School Disa & No. 10, 39 Minn. 


499, 41 NW 

N. J.—Merritt v. Jordan, 65 N. J. 
Eq. 772, 60 A 183. 

S. C— Powell v. Pearlstine, 43 S. 


C. 403, 21 SE 328. 

Eng.—Cyr vy. DeRosier, 
373. 

“Written evidence noticed to be 
produced should be presented at the 
hearing at the time it is called for 
by the noticing party. A refusal then 
to produce is a ground of objec- 
tion to the admission of the same 
writing, after secondary evidence of 
its contents has been offered because 
of such refusal, if the party who 
withheld it should then offer it.” 
Merritt v. Jordan, supra. 


A0AN, “B. 


66. Ala.—Crabtree v. Street, 79 S 
192. 

Cal.—Beecham v. Burns, 34 Cal. A. 
754, 804, 168 P 1058, 1061. 


Ga.—Cross v. Johnson, 65 Ga. 717; 
Bridges v. Thomas, 50 Ga. 378. 
N 


. Y.—Fetherly v. Waggoner, 11 
Wend. 599. 

Or.—Toomey v. Casey, 82 Or. 71, 
160 P 583. 

Pa.—Seeler “El. Co. v. Backus 


Water Motor Co., 51 Pa. Super. 29. 
‘S. C.—Reeves vy. Booth, 9 S. C. L. 
334, 12 AmD* 679. 
Tex Ortiz v. 61 


Tex. 60. 
Va.—Smith v. Carter, 3 Rand. (24 
Va.) 167. 

Newfoundl.—Andrews vy. Andrews, 
1 Newfoundl. 180. 

[a] The language of the instru- 
ment must be given by the wit- 
ness; a statement of his conclusion 
as to its legal effect is not suffi- 
cient. Toomey v. Casey, 82 Or. 71, 
160 P 583. 

[b] Lapse of several years since 
the witness read a document whose 
contents he undertakes to state does 
not render his testimony inadmissi- 
ble. Seeler El. Co. v. Backus Water 
Motor Co., 51 Pa. Super. 29. 

Parol evidence secondary to writ- 
ten evidence see supra §§ 1226-1304. 

67. U. S.—Pineland Club v. Rob- 
ert, 171 Fed. 341, 96 CCA 233; Spen- 
eer v. Spencer, 22 BE. Cas. No. £3°233, 
1 Gall. 622. 

Conn,—Bay State Milling Co. v. 
Susman, etc., 91 Conn. 482, 100 A 19. 


De Benavides, 


Tl. Braverman v. Bordacov, 202 
Tl. A. 196. 
Ind.—Pittsburgh, ete, R. Co. v. 


Brown, 178 Ind. 11, 97 NE 145, 98 


EVIDENCE 


[§. 13879] I. 
Evidence. 


authorities hold 


copy, proved to 


NE 625. 
Kan ——Mullarky v. Manker, 102 
Kan: 92, 170 P31. 
Ky.—In re Lane, 2 Dana 106. 
Me.—Perley v. McGray, 115 Me. 
398, 99 A 39. 
ot punladbanbaibe v. Steele, 1 Harr. & M. 
419. 


Or.—Parker v. C. A. Smith Lum- 
ber; etesCo:;. 70) Or:a41), £33 set 061% 
Pa.—Fogle v. Lycoming Mut. Ins. 
Cor 3 Grant. 71. 
eee I.— Dawley v. Congdon, 105 A 


Tex.—Pate v. Gallup, (Civ. A.) 195 
SW 1151. 

Vt.—Barnet v. Norton, 90 Vt. 544, 
99 A 238. 

[a] A carbon copy has high pro- 
bative value. Dawley v. Congdon, 
GR. I) 105-A' 393. 

[b] A deed executed in lien of a 
lost deed is admissible. Kelvin Lum- 
ber, etce., Co. v. Copper State Min. 
Co., (Tex, Civ. A.) 203 SW 68. 

[c] A written statement of the 
contents of a paper made at time of 
its examination by witness, and 
which he can swear is correct, is ad- 
missible. Sandmeyer. v. Dolijsi, 
(Tex. Civ. A.) 203 SW 113. 

[ad] Paper identical in form.— 
Where, in an action for the expenses 
incurred in maintaining a pauver, the 
overseer of the poor for plaintiff 
town testified that a notice which he 
subsequently prepared was identical 
in form with one which he sent to 
defendant town, such notice, although 
not a copy or memorandum in the 
ordinary sense was admissible. Bar- 
net v. Norton, 90 Vt. 544, 99 A 238. 

fe] Form.—When a mutual insur- 
ance company has but one form of 
notice of assessment, and cannot pro- 
duce the original notice, one of that 
form may be given, in evidence, Fo- 
gle v. Lycoming Mut. Ins. Co., 3 
Grante CPa:)e 017% 

{f{] A photograph is admissible on 
proof of its accuracy where the orig- 
inal cannot be produced. Stitzel v. 
Miller, 250 TN 172, 95 INE b3y.68 
LRANS 1004, AnnCas1912B 412; Par- 
ker v. C. A. Smith Lumber, etc., Co., 
70 Or. 41, 138 P 1061. 

Copy secondary to original writing 
see supra §§ 1305-1314. 

68. U. S.—Nash v. Williams, 20 
Wall. 226, 22 L. ed. 254; Tayloe v. 
Riggs, 1 Pet. 591, 7 Li. ed. 275; Ren- 


ner v. Columbia Bank, 9 Wheat. 581, 
GC. da. ed: 160s" "Rigs siya tay loe wn 
Wheat. 483, 6 Died. L405 Ure, va 


Britton, 24 F. Cas. No. 14, 650, 2 Ma- 
son 464; U. S. v. Gilbert, 25 Fr. Cas. 
No. 15,204, 2 Sumn, 19. 

Ala.—R. D. Burnett Cigar Co. v. 
Art Wall Paper Co., 164 Ala. 547, 51S 
263: Powers v. Hatter, 152 Ala. 636, 
44 S 859; Georgia Pac. R. Co. v. 
Propst, 90 Ala. 1, 7 S 635; Baucum v. 
George, 65 Ala. 259; Harvey v. 
Thorpe, 28 Ala. 250, 65 AmD 344; 
Curry v. Robinson, 11 Ala. 266. 


Ark.—Kelley ov. Laconia Levee 
DISt, .04- Ark, 22025. 85) 9S Wie249 mos 
SW 6338. 


Cal.—Ford v. Cunningham, 87 Cal. 
209, 25 P 408. u 
8 


Conn.—Dawson vv. Orange, 
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on his side of the case.®> 


Degrees and Kinds of Secondary 


Secondary evidence of the contents of 
a writing may be furnished by the testimony of wit- 
nesses °° or by the production of a copy.* 
question whether there are degrees of secondary evi- 
dence, that is, whether one kind of secondary evi- 
dence is admissible when another kind having more 
probative value is accessible, there are many dicta 
and some decisions,’ but these are in conflict. 


On the 


Some 
that the most satisfactory kind of 


secondary evidence must always be produced or its 
absence explained,®* and aceording to this rule a 


be correct, is evidence of a higher 


Conn. 96, 61 A 101. 

Ill.—Protection L. Ins. Co. v. Dill, 
91 Ill. 174; Illinois Land, etc., Co. v. 
Bonner, 75 Ill. 315; Mariner vy. Saun- 
ders, 10 Ill. 113. 

Ind.—Barnett v. Lucas, 27 Ind. A. 
441, 61 NE 682. 

Iowa.—Cummings v. Pennsylvania 
PF. ‘Ins. Cos 153° Towa’ *579, 134 3NW 
ey 37 LRANS 1169, AnnCas1913E 
235. 

Ky.—Galbraith v. Starks, 117 Ky. 
915, 79 SW 1191, 25 KyL 2090. 

La.—Mercier v, Harnan, 39 La. 
Ann. 94, 1 S 410. 

Mich.—Phillips v. U. S. Benevolent 
Soc., 125 Mich. 186, 84 NW 57; Dillon 
v. Howe, 98 Mich. 168, 57 NW 102. 

Minn.—Windom v. Brown, 65 Minn. 
394, 67 NW 1028. 

Mo.—Martin v. Brand, 182 Mo. 116, 
81 SW 443; Aurora Bank vy. Linzee, 
166 Mo. 496, 65 SW 735. 
ee es v. Meagher, 3 Mont. 


N. J.—Rice v. Rice, 25 A 321; Den 
v. Mg Sh AT CUING els, Chee sO. 

Y.—Healy v. Gilman, 14 N. Y. 
pee, 235; Blade v. Nolan, 12 Wend. 
173, 27 AmD 126; Overseers of Poor 
Niskayuna v. Overseers of Poor Al- 
bany, 2 Cow. 537; Hilts v. Colvin, 14 
Johns. 182. 

N. C.—Kello v.. Maget, 18 N. C. 414; 
Dumas v. Powell, 14 N. C. 103 

Oh.—Diehl v. Stine, 1 Oh. Cir. CE 
515, 1 Oh. Cir. Dec. 287. 

Pa.—Stevenson v. Hoy, 43 Pa. 191; 
Kerns v. Swope, 2 Watts 75. 

Tenn.—State v. True, 116 Tenn. 
294, 95 SW 1028; Southern R. Co. v. 
Seymour, 113 Tenn. 523, 83 SW 674. 

Wis.—Meyer v. Home Ins. Co., 127 
Wis. 293, 106 NW 1087. 

“The English cases certainly lay 
down the rule very broadly, that 
there. are no degrees in secondary 
evidence . . . while, on the contrary, 
the current of American authorities 
goes very strongly to show that, al- 
though the facts ay warrant the 
admission of secondary evidence, the 
best kind of that character of evi- 
dence which appears to be in the 
power of the party to produce, must 
be offered. ... We confess that the 
American rule appears to us more 
reasonable than the English.” MHar- 
vey v. Fy ORES S: 28 Ala. 250, 262, 65 
AmD 344, 

Cale wae necessary to introduce the 
best evidence, and the original rec- 
ord being lost and the testimony 
tending strongly to show that the 
copy preserved in the county records 
is correct, we think such evidence 
better and of higher grade than would 
have been the bare memory of wit- 
nesses.” Belk v. Meagher, 3 Mont. 
web) [aff 104 U. S. 279, 26 L. ed. 

[a] Burden of showing existence 
of better evidence.—If the existence 
of a more satisfactory kind of sec- 
ondary evidence is not manifest from 
the nature of the case, the party 
objecting must show that there is 
better evidence. Curry v. Robinson, 
11 Ala. 266; Cleveland, ete., R. Co. v. 
Newlin, 74 Tl. A. 638; Conger v. Con- 
verse, 9 Iowa 554; Universal Oil, etc., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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‘T. C. Bottom Produce Co., 


‘a copy, and if so to produce it. 
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grade than parol evidence of the contents of an 
Other authorities hold that there are 
no degrees of secondary evidence, but that parol or 
any other secondary evidence is competent which is 
admissible by other rules of law, its weight being a 
It is universally conceded, 


instrument.®9 


matter for the jury.’° 
however, that where a proper case 
introduction of secondary evidence 


Co. v. Burney, 174 N. C. 382, 93 SH 
912. 

{b} Letterpress copies of letters 
are the best secondary evidence of 
their contents, and unless they are 
produced or their absence ‘explained 
parol evidence of the contents of the 


letters is not admissible. Ford v. 
Cunningham, 87 Cal. 209, 25 P 403; 
Stevenson vy. Hoy, 43 Pa. 191; De 


Baril v. Pardo, 6 Pa. Cas. 148, 8 A 
876. 

[c] Newspaper files—Where the 
papers in a suit were not found and 
an order of publication as originally 
made was not found on the record 
of the cause tried about fifteen years 
before, the old newspaper files con- 
taining publications of the order, re- 
ceived from the present owner of the 
newspaper, was the best evidence of 
the contents of the publication. Mil- 
ler v. Keaton, 260 Mo. 708, 168 SW 
1140, LRA1915C 690. 

69. U. S.—Riggs v. Tayloe, 9 
Wheat. 483, 6 L. ed. 140; Lloyd v. Su- 
preme Lodge K. P., 98 Fed. 66, 38 
‘CCA 654; U. S. v. Britton, 24 F. Cas. 
No. 14,650, 2 Mason 464. 

Cal.—Brotherton v. Mart, 6 Cal. 
488. 

Ga.—Shedden v. Heard, 110 Ga. 461, 
35 SE 707; Williams v. Waters, 36 
Ga. 454. 

Ill.—Illinois Land, etc., Co. v. Bon- 
ner, 75 Ill. 315; Mariner V. Saunders, 
TOME, 353; 

Mo.—Aurora Bank v. Linzee, 166 
Mo. 496, 65 SW 735; Zimmerman v. 
GAL) 91972 
SW 1038. 

N. C.—Universal Oil, ete. Co. v. 
Burney, 174 N. C. 382, 93 SE 912. 

Tex.—Sterling v. St. Louis, ete. R. 
Co., 38 Tex. Civ. A. 451, 86 SW 655. 

[al An interrogatory as to a wit- 
ness’ recollection of the contents of 
a letter which he has written is 
properly disallowed, where he is not 
first required to state whether ae a 

aZz- 
zaro v. Maugham, 10 Misc. 230, 30 
NYS 1066. ; 

{b] Telegrams.—Where the orig- 
inal of a telegraph message is the one 
transmitted and delivered, proof of 
loss of this original is not a sufficient 
foundation for the introduction of pa- 
rol evidence of its contents, but the 
nonproduction of the telegram writ- 
ten and delivered by the sender for 
transmission must first be satisfac- 
torily explained. Western Union Tel. 
Co. v. Hines, 94 Ga. 430, 20 SE 349. 

70. Ind.—Dix v. Akers, 30 Ind. 
431; Carpenter v. Dame, 10 Ind. 125 
[overr Coman v. State, 4 Blackf. 
241]; Jackson v. Cullum, 2 Blackf. 
228, ‘18 AmD 158. 

Md.—Smith v. Easton, 54 Md. 138, 
39 AmR 355. 

Mass.—Com. v. Smith, 151 Mass. 
491, 24 NE 677; Smith v. Brown, 151 
Mass. 338, e224 NE) 31; Goodrich v. 
Weston, 102 Mass. 362, 3 AmR 469; 
Perkins v. Richardson, 11 Allen 538; 
Fogg v. Middlesex Mut. F. Ins. Co., 
10 Cush. 337; Stetson v. Gulliver, 3 
Cush. 494. 

Mich.-—Peo. v. Christian, 144 Mich. 
247, 107 NW 919; Eslow v. Mitchell, 
26 Mich. 500. : 

Minn.—Magie v. Hermann, 50 Minn. 
424, 52 NW 909, 36 AmSR 660. 

Nebr.—Rawlings v. Young 
Christian Assoc., 48 Nebr. 
NW 1124. 

N. Y.—Rosenbaum vy. Podolsky, 97 
Misc. 614, 162 NYS 227. 

N. C.—Mauney v. Crowell, 84 N. C. 
314; Osborne v. Ballew, 29 N. C. 415. 

S. C.—Beaty v. Southern R. Co., 80 


Men’s 
216, 66 


EVIDENCE 


objecting party 


is made for the 
any kind of sec- 


S. C. 527, 61 SE 1006. 

Tex. —Lewis v. San Antonio, 7 Tex. 
288; Rick Furniture Co. v. Smith, 
(Civ. A.) 202 SW 99; Barclay v. 
Deyerle, 53) Tex: Civ. A. "236, 116 SW 
123; Simpson Bank vy. Smith, 562 Tex. 
Civ. A. 349, 114 SW 445; Allerkamp 
v. Gallagher, (GEVAMIAN) 34 SW 372, 
Harris: vi State, 71° Tex? Cr; -463, 160 
SW 447; Hamer vy, State, 60 Tex. Cr. 
341, 131 SW 813. 

Eng. —Doe y. Wainwright, 5 A. & EB. 
520, 31 ECL 714, 111 Rervint 1262; 
Rex v. Hunt, 3 B. & Ald. 566, 5 BCL 
327, 106 Reprint 768; Doe v. Cole, 6 
C. & P. 309% 25 ECL 474; Brown v. 
Woodman, 6 C..& P. 206, 25 ECL 396; 
Hall v. Ball, 3 M. & G. 242, 42 BCL 
133, 133 Reprint 1133. 

“There is no rule of law that re- 
quires secondary ‘evidence to be of 
one kind rather than another, where 
the writings is a private writing, and 
no counterpart is legally presumed 


or required to _ exist.” Hslow v. 
Mitchell, 26 Mich. 500, 502. 
“There is no rule of law in this 


State by which a plaintiff or other 
party is restricted in offering sec- 
ondary evidence of the contents of 
lost or mislaid papers to copies of 
such papers. All that is required 
under our law is that the testimony 
offered shall show the contents of 
such lost papers. There are no de- 
grees of proof in case of the loss of 
an instrument; all that is required 
is that the party must furnish proof 
of the contents of such lost docu- 
ment. It is useless to multiply words 
on this subject; the rule we have 
stated is that which obtains in this 
State.” Beaty v. Southern R. Co., 80 
S. ©. 527, 531,, 61 SH 11006: 

{a] The leading cage in support 
of this view is Doe v. Ross, M. & 
W. 102, 151 Reprint 696, 11 EC 472. 

{b] Telegrams.—(1) Where the 
telegraph message actually delivered 
is the best and primary evidence of 
the contents. of the message, if its 
nonproduction is satisfactorily ac- 
counted for, parol evidence is admis- 
sible, even though there is other sec- 
ondary evidence which may be more 
satisfactory, as for instance a writ- 
ten copy or the message delivered to 
the telegraph company. Nickerson v. 
Spindell, 164 Mass. 25, 41 NE 105; 
Magie v. Hermann, 50 Minn. 424, 52 
NW 909, 36 AmSR 660. (2) “The 
message, if any, sent by James T. 
Easton to that office, to be transmit- 
ted to Chesapeake City, was the orig- 
inal ...and not the message which 
was received over the wires at Chesa- 
peake City. The latter must be con- 
sidered aS a copy ...and carries 
with it none of the qualities of pri- 
mary evidence.’ Smith v. Haston, 54 
Md. 138, 145, 39 AmR 355. 

{c] The contents of a letter may 
be proved by parol without account- 
ing for the absence of a copy. Brown 
v. Woodman, 6 C. & P. 206, 25 ECL 
396 

[a] The record of a deed is only 
secondary evidence rid is not supe- 
rior to parol; therefore the party de- 
string to prove the contents of a deed 
may introduce parol evidence with- 
out showing that no record of the 
deed is in existence. Simpson _ v. 
Edens, 14 Tex. Civ. A. 235, 38 SW 
474: Mattocks v. Stearns, 9 Vt. 326. 

{e] Copies of grants.—A copy of 
a grant from the register’s office, and 
one from the office of the secretary 
of the state, are both secondary evi- 
dence; and, where secondary evidence 
is admissible it is not a valid objec- 


‘tion to the copy from the register’s 


[22.0.J.] 1069 


ondary evidence is competent which is admissible by 
other rules of law, unless it is shown by the nature 
of this evidence itself or is made to appear by the 


that other and more satisfactory 


secondary evidence is known to the other party and 
can be produced by him.7! 
secondary evidence offered is parol, the otherwise 
competent testimony of one witness cannot be re- 


Moreover, where the 


office that one from the office of the 
secretary would be better evidence. 
Osborne v. Ballew, 29 N. C. 415. 

{f] Copy to correct testimony.— 
Where defendant claimed that on a 
sale of goods to him by plaintiff a 
written warranty was given which 
had been destroyed, and he testified 
as to its contents, if defendant did 
not give the contents correctly, and 
plaintiff had a copy of the warranty, 
he could offer it in evidence. Close v. 
Hurst, 151 Mo. A. 75, 131 SW 751. 


' 71. U. S—Nash v. Williams, 20 
Wall. 226, 22 L. ed. 254; Butler v. 
Maples, 9 Wall. 766, 19 L. ed. 822; 


Renner v. Columbia Bank, 9 Wheat. 
581, 6 L. ed. 166. 

Ala.—Williams v. Lyon, 181 Ala. 
531, 61 S 299. 

Cal.—Peo. v. Davidson, 2 Cal. A. 
£00; 33-2) 61. 

Fla.—Williams vy. Richardson, 66 
Fla. 234, 63 S 446, AnnCas1916D 245. 


Ga.—Doe v. Biggers, 6 Ga. 188. 
Il1.—Wilson v. South Park Comrs., 


70 Ill. 46; Sean etc.) R.) Costv. 
Newlin, 74 THERAY 
Iowa.—De Moines. Sav. Bank v. 


Kennedy, 142 Iowa 272, 120 NW 742; 
Conger v. Converse, 9 Iowa 554; Hig- 
gies v. Reed, 8 Iowa 298, 74 AmD 

Kan.—Wetmore State Bank v. 
Courter, 97 Kan. 178, 155 P 27. 

Md.—Robinson v. Singerly Pulp, 
etc., Co., 110 Md. 382, .72)A 828, 

Minn.—Rogers v. Clark Iron Co., 
104 Minn. 198, 116 NW 739; Minne- 
apolis Times Co. v. Nimocks, 53 Minn. 
381, 55 NW 546. 

Mo.—Leavenworth First Nat. Bank 
v. Wright, 104 Mo. A. 242, 78 SW 686. 

N. Y.—Monahan vy. Metropolitan 
Surety Dee 114 NYS 862. 

Or.—Howe v. Taylor, 9 Or. 288. 

Pa.—Richards’ App., 122. Pa. .547, 
15) 5A 79038, 

Tex.—Lewis v. San Antonio, 7 Tex. 
Fay Horn v. Price, (Civ. A.) 200 SW 

Vt.—Mattocks v. Stearns, 9 Vt. 326. 

Wis.—Boardman v. Lorentzen, 155: 
Wis. 566, 145 NW 750, 52 LRANS 476. 

[a] Contents of lost telegram.— 
An objection that parol evidence of 
the contents of a lost telegram is 
but evidence of the contents of a 
copy, not of the original, is untena- 
ble, where it does not appear either 
from the evidence or from any judi- 
cial knowledge that any copy was 
made. Southern R. Co. v. Howell, 
135, Alas 639,.,.34-S 6, 

[b] Where the ballots cast at an 
election had heen destroyed before 
trial of an action to oust certain per- 
sons from office, evidence of the elec- 
tion officers that nearly all of the 
ballots were marked for two candi- 
dates was the best in degree that ex- 
isted..7, B60. ,V., Davidson, 2, Calica. 
100, 83 P 161. 

{c] If a party serving a notice 
has not kept®a copy, he may prove 
his contents by parol evidence. Tow- 
ér’ Va Wilson; 38" CaicoCNn. “Ys)icl745) Col. 
& C. Cas. 494. 

{d] A party who has successfully 
objected to a copy of a lost instru- 
ment being introduced in evidence, 
cannot complain of proof by parol of 
the contents of such instrument. At- 
lanta Citizens’ State Bank v. Ferson, 
(Mo. A.) 208 SW 136. 

{e] Where there is no direct evi- 
dence obtainable to establish the con- 
tents of a lost writing, circumstan- 
tial evidence is admissible. Johnson 
v. Franklin, (Tex. Civ. A.) 76 SW 
611 (evidence to establish the con- 
tents of a report of commissioners 
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jected on the ground that it is not as conclusive and 
satisfactory as would be the testimony of some other 


witness who is not called.” 
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dence.*3-83 
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Hearsay is not admissible as secondary evi- 


XXI. PAROL OR EXTRINSIC EVIDENCE AFFECTING WRITINGS 


[§ 1380] A. General Rule—l. Rule Stated. It 
is a well established rule of the common law, which 
has been embodied in statutes in a number of states, 
that when any judgment of any court, or any other 
judicial or official proceeding, or any grant or other 
disposition of property, or any contract, agreement, 


appointed to make partition of an es- 


tate). 

72. Drish v. Davenport, 2 Stew. 
(Ala.) 266; Nelson v. Boynton, 3 
Metc. (Mass.) 396, 37 AmD 148; Ber- 
ryhill v. Clark, 187 Minn. 135, 163 
NW 137; Smith v. Valentine, 19 Minn. 
452; Althouse v. Jamestown, 91 Wis. 
46, 64 NW 423. 

[a] The contents of lost letters 
may be proved by any one cognizant 
of their contents without account- 
ing for the absence of the person to 

whom they were written. Drish v. 
Davenport, 2 Stew. (Ala.) 266. 

73-33. Cal—aIn re Guinasso, 13 Cal. 
AN De; On Py 385: 

Ga.—-Mallara v. Moody, 105 Ga. 
400, 31 SE 45; Printup v. James, 73 


Ga. 583. 

Mo.—Cazier v. Hinchey, 143 Mo. 
203, 44 SW 1052. 

Pa.—Morris v. Guffey, 188 Pa. 534, 
41 EA V3.1. 

C.—Bourquin v. Northwestern 

bee ie 79 S. C. 217, 60 SE 521. 

Tex.—Houston, ‘etc., R. Co. v. John- 
son, 27 Tex. Civ. A. 420, 66 SW 72. 

34. U. S.—Northern Assur. Co. v. 
Grand View Bldg. Assoc., 183 U. S. 
808, 22 SCt 133, 46 L. ed. 213; John- 
son y. St. Louis, etc., R. Co., 141 U. 
Se7 602 V125ISCt 124 21850T. -edy: 875; 
Fire Ins. Assoc. vy. Wickham, 141 U. 
S. 564, 12 SCt 84, 35 L. ed. 860; Seitz 
v. Brewers’ Refrigerating Mach. Co., 
141 U.'S. 510, 12° SCt' 46, 35 L. ed. 
837; Henderson y. Carbondale Coal, 
etc., Cor 1400 Ui 'S.1025,- 21) SCt 
691, 35 L. ed. 332; Topliff v. Topliff, 
T22PU IS 127507 Sct 1067,930 > 1, ted. 
1110; Bast v. Ashland First Nat. 
Bank, 1:01, U.. S. .93). 25) dL.9 ed 1794: 
Merchants’ Mut. Ins. Co. v. Lyman, 
15 Wall. 664, 21 L. ed. 246; U. S. 
v. Neleigh, 1 Black 298, 17 L.: ed. 
144; Hunt v. Rousmanier, 8 Wheat. 
174, 5 L. ed. 589; Brady v. Kern, 
222 ‘Fed.’ 873, 138’ CCA ‘299; Hartley 
v. Lapidus, eétc., Co., 216 Fed. 92, 
132 CCA 336; Meyer v. Everett Pulp, 
etc., Co., 193 Fed. 857, 113 CCA 643; 
‘In re. Hill, 186 Fed. 569; Hendricks 
Vv. Webster, 159 Fed. 927, 87 CCA 107; 
Warburton v. Trust Co. of America, 
158 Fed. 969, 86 CCA 173; Noyes v. 
Marlott, 156 Fed. 753, 84 CCA 409; 
Turtle v. Northwestern SS. Co., 154 
Fed. 146 [aff 162 L. ed. 256, 89 CCA 
236]; Manson v. Dayton, 153 Fed. 
258,82 CCA 588; Bachman v. Clyde 
SS Cogn tl52, Med, 403) 81 ‘CCA (629); 
Farnham Co. v, Southeastern Constr. 
Co., 144 Fed. 989; Lefler v. New York 
lL. Ins... Co.,, 143 Fed. 814, 74° CCA 
488; Harding v. York Knitting Mills, 
142 Fed. 228; Connecticut F. Ins. Co. 
.-M.. Buchanan, 141. Fed. 877, 73 CCA 
111, 4 LRANS 758; The Presque Isle, 
140 Fed. 202; Davis Calyx Drill Co. v. 
Mallory, 137 Fed. 332, 69 CCA 662, 69 
LRA 9738; Paine y., Germantown 
Prust.Co.,.136, Ned. 527, 69 CCA. 303; 
United Engineering, ~ etc., Co. v. 
Broadnax, +136 Fed. 351, 69 CCA 177 
{certiorari den. 197 U. S. 624, 25 
SCt: 78007 49,e-L ed. +9111. UU, Sw. 
Conkling, 135 Fed.. 508, 68 CCA 220; 
Dunn vy. Mayo Mills, 134, Fed. 804, 67 
CCA 450; Gill v. General Electric 
Co., 129 Fed. 349, 64 CCA 99; Union 
Selling Co. .v. Jones, 128 Fed.. 672, 
-68 CCA 224; Whaley v..Graham, 122 
Fed. 192; Arnold v. Seharbauer, 118 
‘Ped-:1008; Keith v. Parker, 115 Fed. 


evidenced by a 


Levy, etc., Mule Co. v. Kauff- 
man, 114 Fed. 170, 52 CCA 126; Mc- 
Kinley v. Williams, 74 Fed. 94, 20 
CCA 312; American Electric Constr. 
Co. v. Consumers’ Gas Co., 47 Fed. 
43 [aff 50 Fed. 778, 1 CCA _ 663]; 
Courtright v. Burnes, 13 Fed. 317, 
3 McCrary 60; Espey v. Blanks, 9 
Fed. 432; The Golden Rule, 9 Fed. 
334; Sias v. Roger Williams Ins. Co., 
8 Fed. 187; Gilpins v. Consequa, 10 
BwiCassiNo. 52452, Beta iC. Co 85, y3 
Wash. C. C. 184; In re Golder,.10 F. 
Cas. No. 5,510, 2 Hask. 28; McDonald 
v. Orvis, 16 F. Cas. No. 8,764, 5 Biss. 
183; U. S. v. Thompson, 28 F. Cas. 
No. 16,486, 1 Gall. 388; Ottawa, ete., 
Indians v. U. S., 42 Ct. .Cl. 240. 
Ala.—Leftkovitz v. Gadsden First 
Nat. Bank, 152 Ala, 521, 44 S 613; 
Baker vy. Cotney, 150 Ala. 506, 43 S 
786; Shelby Iron Co. vy. Dupree, 147 
Ala. 602, 41 S 182; Main v. Radney, 
39 S 981; Pearson v. Dancer, 144 Ala. 
427, 39 S 474; Morningstar v. 
Querens, 142 Ala. 186, 37 S 825; 
Blanks v. Moore, 139 Ala. 624, 36 S 
783; Rutter v. Hanover F. Ins, Co., 
188 Ala. 202, 35 S 33; Lakeside Land 
COnsy; Dromgoole, 89 Ala. 505, 7 S 
444; Coleman y. Siler, 74 Ala. 435; 
Mayrant v. Marston; 67 Ala. 453; 
Moody v. McCown, 39 Ala. 586; Ala- 


397; 


bama, etc., R. Co. vy. Sanford, 36 
Ala. 703; Nesbitt v. Ware, 30 Ala. 68; 
Holt v. Moore, 5 Ala. 521; Beard v. 


White, 1 Ala. 436; 
bard, Minor 270; 
1 Stew. 425. 

Ariz.—R. H. Burmister, etc., Co. v. 
Empire Gold Min., ete.,Co., 8 Ariz. 
158, 71 P 961; Stewart v. Albuquerque 
Nat. Bank, 30 P 303; Snead v. Tiet- 
jen, 24 P 324. 

Ark.,—Ledford Auto. Co. v. Thomas, 
108 Ark. 503, 158 SW 500; Outcault 
Ady. Co. v. Bradley, 105 Ark. 50, 150 
SW 148; Zearing v. Crawford, etc., 
Co., 102 Ark. 575, 145 SW 226; Griggs 
v. Randolph County School Dist. No. 
70, 87 Ark. 93,112SW 215; Tillar v. Wil- 
son, 79 Ark. 256, 96 SW 381; Smith 
v. Caldwell, 78 Ark. 333, 95 SW 467; 
Dugan v. Kelly, 75 Ark. 55, 86 SW 
831; Colonial, etc., Mortg. Co. yv. Jeter, 
71 Ark. 185, 71 SW 945; Anderson v. 
Wainwright, 67 Ark. 62, 53. SW 566; 
Turner vy. Baker, 30 Ark. 186; Rich- 
ardson v. Comstock, 21 Ark. 69. 

Cal.—Pierce v. Avakian, 167 Cal. 
330, 189 P 799; Mleming v. Law, 163 
Cal. 227, 124 P 1018; Moore v. Trott, 
156 Cal. 353, 104 P 578, 184 AmSR 
131; Pearsall v. Henry, 153 Cal.:314, 
95 P 154, 159; Riley v. North Star 
Min.teCol 1525 Caloib49, 493 BP. 194; 
Kinsel v. Ballou, 151 Cal. 754, 91 P 
620; Pierce v, Edwards, 150 Cal. 650, 
89 P 600; San Jose Commercial, etc., 
Bank v. Pott, 150 Cal.,.358, , 89%7P 
431; Hawley v. Kafitz, 148 Cal. 393, 
83 P 248, 113 AmSR 282, 3 LRANS 
741; Gardiner v. McDonogh, 147 Cal. 
313, 81 P 964; Arnold vy, Arnold, 137 
Gale 2900 P700P he Hodson vy. Varney, 
122 Cal. 619, 55 P 413; Bradford Inv. 
Cov ws Joost, 117 Cal 204, 48 P 1083; 
Frink y. Roe, 70) Cal 296, 11° P 820; 
Lennard vy. Vischer, 2 Cal. 37; Minor 
vy. Carpenter, 35 Cal. A. 200, 169 P 
434: Eddie v. Gage Mfg. Co., 33 Cal. 
A. 338, 164 P 1133; Suhr v. Metcalfe, 
332 Wal, ALE oO. 164 P 407; Innes v. 
Goldwater, 30) -Gals Av Lot Tote 723) 


Bennett v. Hub- 
Caldwell v. May, 


or undertaking has been reduced to writing, and is 


document or series of documents, 


the contents of such documents cannot be contra- 
dicted, altered, added to, or varied by parol or ex- 
trinsie evidence.** 

Reason for rule. 


It has been said that the rule 


Stockton Iron Works vy. Walters, 18 
Cal: Al 3735 123) P.32407% De’ Laval 
Dairy Supply Co. v. Steadman, 6 Cal. 
A. 651, 92 P 877; Dodd v. Pasch, 5 
Gal vA. “686; 91° PR” 166: Willmon!™ vy 
Peck, 5 Cal. A. 665, 91 P 164; Leon- 
hart v. California Wine Assoc., 5 
Cal. .A..19, 89 .P .847;.. Johnston” v. 
Mulcahy, 4 Cal. A. 547, 88 P 491; 
Townsend y. Sullivan, 3 Cal, A. 115, 
84 P 435. 

Canal Zone.—Andrade v. Samudio, 
2 Canal Zone 320 (dictum). 

Colo.—Downing Inv. Co. vy. Cool- 
idge, 46 Colo. 345, 104 P 392; Knight- 
Campbell Music Co. v. Buck, 43 Colo. 
179, 95 P 283; Torbet v. Montague, 
38 Colo. 325, 87 P:1145; Whitehead v. 
Emmerich, 38 Colo. 13, 87 P 1790; 
Doyle v. Nesting, 37 Colo. 522, 88 P 
862; St. Vrain Stone Co. v. Denver, 
ete. RR. LCo., 18 “Cololi 211. 32 Pys2i: 
Drummond v. Carson, 4 Colo. 13; 
Starbird v. Davis, 27 Colo. A. 467, 
150 P 244; Moody y. Sindlinger, 27 
Colo. A. 290, ‘149. P 2633. Wilsonty. 
Agnew, 25 Colo. A. 109, 136 P 96; 
Hardwick v. McClurg, 16 Colo. A. 
354, 65 P 405; Colorado City v. Town- 
send, 9 Colo. A. 249, 47 P 663. 

Conn.—Goodno y. Hotchkiss, 88& 
Conn. 655, 92 A 419; Beattie v. Mc- 
Mullen, 82 Conn. 484, 74 A 767; Hop- 
kins vy. Merrill, 79 Conn. 626, 66 A 
174; Allen v. Ruland, 79 Conn. 405, 
65 A 138, 118 AmSR 146, 8 AnnCas 
344; Brosty v. Thompson, 79 Conn. 
133, 64 A 1; White Sewing Mach. Co. 
v. «Feeley; 72 .'Gonn./1181,) | 442 Ar T3836: 
Galpin vy. Atwater, 29 Conn. 93; Dun- 
ham v. Baker, 2 Day 137; Herd v. 


Bissel, 1 Root 260. 
Del.—Gam vy. Cordrey, 20 Del. 143, 
53 A 3384; Penn Steel Casting, etce., 


Cony. Wilmington Malleable Iron Co., 
L7* Del.’ 33°%; "41 (A® 236; 

D. C.—Owens v. Wilkinson, 20 App. 
51; Rogers v. Garland, 19 D. C. 24; 
Melville v. Baltimore, etc., RCo. 13. 
Dec 6a. 

Fla.—Georgia Home Ins. Co. vy. 
Hoskins, 71 Fla. 282, 71 S 285; Hoopes: 
v. Crane, 56 Fla. 395, 47 S 992; Mc- 
Nair, ete., ‘Land Co. v. Adams, 54 Fla. 
550, 45 s 492; Harrell v. Durrance, 
9 Fla. 490. 

Ga.—Brosseau vy. Jacobs’ Pharmacy 
Co.,. 98 SH ‘795 Atlanta, jete:, RY i€o. 
vy. Fairburn Marbie Co., 145 Ga. 708, 
89 SE 817; Bond v. Perrin, 145 Ga. 
200, 88 SE’ 954° JJ r, Case Threshing 
Mach. Co. Vv. Broach, 137 Ga. 602, 73 
SE 1063; Smith v. Baker, 187 Ga. 
298, 72 SE 1098; Mendel v. Leader, 
136 Ga. 442, 71 SE 753; Harris v. 
Brandon, 135 Ga. 131, 68 SE 1040; 
Louisville, ete. R. Co. vy. Holland, 
132 Ga. 1738, 68 SE 898; McCommons 
v. Williams, 131 Ga..81r8, 62 SE 230; 
Pennsylvania Casualty Co. v. Thomp- 
son, 130 Ga. 766, 61 SE 829; Ramsey 
v. Pilcher, 130° Ga. 672, 61 SE 538; 
Capps v. Edwards, 130 Ga. 146, 60 
SE 455; Southern Bell Tel., etc., Co. 
Vv.) Smith, 129. Ga, 558,°59 SH 215; 
Hester v. Gairdner, 128 Ga. 531, 58 
SE 165; Smith v. Green, 128 Ga. 90, 
57 SE 98; Townsend y.. Southern 
Product Co., 127 Ga. 342, 56 SE 436, 


119 AmSK 349; Byrd v. Marietta Fer-. 


tilizer Co. > 12%, (Ga. 30; 56. seauesie: 
Burton v. O’Neill Mfg. Co., 126 Ga: 
805, 55 SE 9383; Cobb vy. Johnson, 


126 Ga. 618, 55 SE 935; Biggers v.. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


iene bei Li 7 


Jacobs vy. Shenon, 
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is founded on the long experience that written evi- | dence is so 


Equitable Mfg. Co., 124 Ga. 1045, 53 
SE 674; Williams v. Walden, 124 Ga. 
913, 53 SE 564; Pennington vy. Avera, 
124 Ga. 147, 52 SE 324; Wellmaker 
v. "Wheatley, 123 Ga. 201,° 51 SE 
436; Edwards v. Capps, 122 Ga. 827, 
50 SE 943; Bullard y. Brewer, 118 
Ga. 918, 45 SH 711; Trammell’ v. 
Rome Mut. Loan Assoc., 118 Ga. 225, 
44 SE 977; Wilson v. Hinnant, 117 
Ga. 46, 43 SE 408; Heard vy. Tappan, 
116 Ga. 930, 43 SE 375; National 
Computing Scale Co. v. Eaves, 116 
Ga. 511, 42 SE 7838; Forsyth Mfg. 
Co. v. Castlen, 112 Ga. 199, 37 SE 
485, 81 AmSR 28; Richmond, etc., R. 
Co. v. Shomo, 90 Ga. 496, 16 SE 220; 
Gray v. Phillips, 88 Ga. 199, 14 SE 
205; Polhill v. Brown, 84 Ga. 338, 
10 SE 921; Stripling vy. Holton, 68 
Ga. 821; Mitchell vy. Universal L. Ins. 
Co., 54 Ga. 289; Freeman vy. Bass, 
34 Ga. 355, 89 AmD 255; Griswold 
v. Scott, 13 Ga. 210; Peacock v. Sa- 
vannah Woodenware Co., 18 Ga. A. 
127, 88 SE 906; McConnell v. Hulsey, 
17 Ga. A. 387, 87 SE 156; Ver Nooy 
v. Pitner, 17 Ga. A. 229, 86 SE 456; 
Schofield-Burkett Constr. Co. v. Rich, 
(A.) 85 SE 285; J. I. Case Threshing 
Mach. Co. v. Hodges, 16 Ga. A. 327, 
85 SE 205; Eberhardt v. Federal Ins. 
Co., 14 Ga. A, 340, 80 SE 856; Tur- 
ner v. Manley, 14 Ga. A. 215, 80 SE 
680; Metropolitan L. Ins. Co. v. 
Lewis, 14 Ga. A. 10, 80 SE 17; 
Thomson v. McLaughlin, 13 Ga. A. 
334, .79. SE 182; Foots, ete., Co. v. 
Southern Wood Preserving Co., 11 
Ga. A. 164, 74 SE 1037; Reams v. 
Thompson, 5 Ga, A. 226, 62 SE 1014; 
Fleming v. Satterfield, 4 Ga. A, 351, 
61 SE 518; Branan v. Warfield, 3 Ga. 
A. 586, 60 SE 325; Bowen v. Waxel- 
baum, 2° Gai A. 521, 58° SH 784; 
Crankshaw v. Schweizer Mfg. Co., 
1 Ga. A. 363, 58 SE 222. 

Hawaii—Ah Hoy v. Raymond, 19 
Hawaii 568; Laanui vy. Puohu, 2 
Hawaii 161. 

Ida.—Boise Valley Constr. Co. v. 
Kroeger, 17 Ida. 384, 105 P 1070, 28 
LRANS 968; Whitney v. Dewey, 10 
Madan 633}, 80 P FUIETs. 69 LRA 572; 
3 Ida. 274, 29 “P 


Ill.—Roberts v. Dazey, 284 Ill. 241, 
119 NE 910; Sinnickson v. Perkins, 
231 Til. 492, 88 NE 194; Williams v. 
Gottschalk, 231 Ill. 175, 83 NE 141, 
12 AnnCas 376; Redmond v. Cass, 226 
Til. 120, 80 NE 708; Stannard v. 
Aurora, ete., R. Co., 220 Ill, 469, 77 
NE 254; Pinkstaff v. Steffy, 216 I11. 
406, 75 NE 1638; Telluride Power 
Transmission Co. v. Crane Co.,. 208 
Tll. 218, 70 NE 319; Tichenor v. New- 
man, 186 Ill. 264, 57 NE 826; Chi- 


ago Union Nat. Bank v. Louisville, 


etc., R. Co.,:145 Ill. 208, 34 NE 135; 
Bulkley v. Devine, 127 Ill. 406, 20 NIE 
16, 3 LRA 330; Johnson v. Glover, 
121 Ill. 2838, 12 NE 257; Longfellow 
v. Moore, 102 Ill. 289; Pickrel v. 
Rose, 87 Ill. 263; Mann v. Smyser. 
76 Till. 365; Moulding v. Prussing, 
70 Ill. 151; Hollida v. Hunt, 70 Ill. 
109, 22 AmR 63; Emery v. Mohler, 
69 Ill. 221; Monmouth First Nat. 
Bank v. Whitman, 66 Ill. 331; Robin- 
son v. Magarity, 28 Ill. 423; O’Reer 
v. Strong, 13 Ill. 688; Muller v. Bern- 
stein, 198 Ill. A. 104; Johnson_ v. 
Hennessey, 197 Ill. A. 622; Mt. Ver- 
non Nat. Bank vy. Kelling-Karel Co., 
189 Ill. A. 3875; Willard -v. Pitts- 
burgh, etc., R. Co., 162 Ill. A. 427; 
Tolman v. Shuffitowski, 159 Ill. A. 
549; Sinnickson v. Perkins, 137 Ill. 
A. 10 [aff 231 Ill. 492, 83 NE 194]; 
Sutton v. Lemen, 130 Ill. A. 50; 
Slaughter v. Johnson, 128 Ill. A. 417; 
Peo. v. Griesbach, 127 Ill. A. 462 
{aff 226 Ill. 65, 80 NE 734]; Boylan 
v. Cameron, 126 Ill. A. 432; Schiml 
vy. Edgeworth, 118 Ill. A. 332; Kert- 
ing v. Hatcher, 117 Ill. A. 647 [aff 
216 Tll. 232, 74 NE 783]; Litchfield 
First Nat. Bank v. Southworth, 117 
Tll. A. 148 [aff 215 Il). 640, 74 NE 


EVIDENCE 
771]; McConnell y. Pierce, 116 IN. 
A. 103; Wheton y. Bartlett, 105 Ill. 
A. 326; Over v. Walzer, 103 Ill. A. 
104; Sexton v. Barrie, 102 Ill. A. 
586; Smith y. McEvoy, 98 Ill. A. 
330; Robbins vy. Conway, 92 Ill. A. 
173; Chicago Pressed Steel Co. v. 


Clark, 87 Ill. A. 658; Columbia Casino 
Co. v. World’s Columbian Exposition, 
85 Ill. A. 869; Millikin v. Starr, 79 
Ill, A. 443 [aff.180 Ill. 458, 54 NE 
328]; Westbrook y. Howell, 34 Ill. 
A. 571. 

Ind.—Schlosser v. Nicholson, 184 
Ind. 283, 111 NE 13; Warner v. Mar- 
shall, 166 Ind. 88, 75 NE 582; Bal- 
timore, ete., R. Co. v. Seymour, 154 
Ind. 17, 55 NE 953; Reynolds v. 
Louisville, ete., R. Co., 143 Ind. 579, 
40 NE 410; Stevens y. Flannagan, 
131 Ind. 122, 30 NE 898; Miller v. 
Indianapolis, 123 Ind. 196, 24 NE 
228; Fordice v. Scribner, 108 Ind. 
85, 9 NE 122; Clodfelter v. Hulett, 
72 Ind. 137; Sage v. Jones, 47 Ind. 
122; Cincinnati, etce., R. Co. v. Pearce, 
28 Ind. 502; Oiler v. Bodkey, 17 Ind. 
600; French v. Turner, 15 Ind. 59; 


‘Mallett v. Page, 8 Ind. 364; Hiatt v. 


Simpson, 8 Ind. 256; Ferris v. Lud- 
low, 7 Ind. 517; Columbia v. Amos, 5 
Ind. 184; Clifford v. Smith, 4 Ind. 
3877; Harvey ‘v. Laflin, 2 Ind. 477; 
Russell v. Granham, 8 Blackf. 277; 
McCaskey~: Register Co. v. Curfman, 
45 Ind. A. 297, 90 NE 323; Buffalo 
Odlitic Limestone Quarries Co. v. 
Davis, 45 Ind. A. 116, 90 NE 327; 
Evansville, ete., Tract. Co. v. Broer- 
mann, 40 Ind---A. 47, 80 NE 972; 
Gemmer v. Hunter, 35 Ind. A. 501, 
74 NE 586; Henry School Tp. v. 
Meredith, 32 Ind, A. 607, 70 NE 393. 

Ind. T.—Taylor v. Southerland, 7 
Ind. .T. 666, 104 SW 874; Fox v. 
Tyler, 3 Ind. T. 1, 53 SW 462; Yocum 
yvoCary, 16 Ind. VIN 626, 432 SW! 756. 

Iowa.—Farrell v. Wallace, 161 Iowa 
528, 148 NW 488; Cole v. Harvey, 142 
Iowa 574, 120 NW 97; Electric Stor- 
age Battery Co. v. Waterloo, etc., 
R. Co., 138 Iowa 369, 116 NW 144, 
19 LRANS 11838; Cochran v. Zachery, 
137 lowe  585,) 115° NW ©'486) © 1:26 
AmSR 307, 16 LRANS 235, 15 AnnCas 
297; Scott vy. Scott, 137 Iowa 239, 
114 NW 881, 126 AmSR 277, 23 
LRANS 716; McNight v. Parsons, 136 
Iowa 390, 113 NW 858, 125 AmSR 
265, 22 LRANS 718, 15 AnnCas 665; 
In re Shield, 134 Iowa 559, 111 NW 
963, 10 LRANS 1061; Doolittle v. 
Murray, 134 Iowa 5386, 111 NW 999; 
Kitzman v. Carl, 133 Iowa 340, 110 
NW 587, 12 AnnCas 296; Inman Mfg. 
Co. v. American Cereal Co., 133 lowa 
71, 110 NW 287, 8 LRANS 1140, 12 
AnnCas 387; Chapman v. Chapman, 
132 Iowa 5, 109 NW 300; Bounanni v. 
White Bronze Monument Co., 131 
Iowa 304, 108. NW 524; Kelsey v. 
Continental Casualty Co., 131 Iowa 
207, 108 NW 221, 8 LRANS 1014; 
Columbus City Deposit Bank  v. 
Green, 130 Iowa 384, 106 NW 942; 
State Security Bank vy. Hoskins, 130 
Iowa 339, 106 NW 764, 8 LRANS 376; 
Chariton Ice Co. v. Spring Lake Ice 
Co., 129 Iowa 528, 105 NW 1014; 
Mosnat v. Uchytil, 129 Iowa 274, 
105 NW 519; Western Electric Co. 
vy. Baerthel, 127 Iowa 467, 103 NW 
475; Piano Mfg. Co. v. Eich, 97 NW 
1106; Nystuen v. Hanson, 91 NW 
1071; McEnery v. McEnery, 110 Iowa 
718, 80 NW 1071; Burgher v. Chicago, 
ete., R. Co., 105 Iowa 335, 75 NW 192; 
Younie vy. Walrod, 104 Iowa 475, 73 
NW 1021; Lerch y. Sioux City Times 
Co., 91 Iowa 750, 60 NW 611; Davis 
v. Danforth, 65 Iowa 601, 22 NW 
889; Myers v. Munson, 65 lowa 423, 
21 NW 759; Dickson v. Harris, 60 
Iowa 727, 13 NW 3385; Barhydt v. 
Bonney, 55 Iowa 717, 8 NW 672; 
Atkinson v. Blair, 38 Iowa 156; Cedar 
Rapids, ete., R. Co. v. Boone County, 
34 Iowa 45; Atherton v. Dearmond, 
33 Iowa 353; Oskaloosa College v. 
Stafford, 14 Iowa 152. 


.1;. Gould v. Bridgers; 
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much more certain and accurate than 


Kan.—Knote y. Bense, 94 Kan. 294, 
146 P 363; Hampe v. Sage, 87 Kan. 
536, 125 P 538; Brown v. St. John 
Trust Co., 71 Kan. 134; 80 P 37; Hill 
v.- Maxwell, 71 Kan. 72, 79 P 1088; 
Rose y. Lanyon Zine Co., 68 Kan. 
126, 74 P 625; Atchison, ete., R. Co. 
v. Truskett, 67 Kan. 26, 72 P 562; 
Robieson y. Royce, 63 Kan. 886, 66 P 
646; Willard v. Ostrander, 46 Kan. 
591, 26 P 1017; Miller v. Edgerton, 
38 Kan. 36, 15 P 894; Hopkins v. St. 
Louis, ete., R. Co., 29: Kan. 544. 

Ky.—-Sandy Valley Hardware Co. v. 
Allen, 175 Ky. 433, 194 SW 351; Fair- 
banks v. Hooper, 147 Ky. 154, 148 SW 
1025; Nachland y. Cumberland Tel., 
etce., Co.,'134 Ky. 257, 120° Sw “319: 
Travis v. Taylor, 118 SW 988; Mc- 
Creary v. Skidmore, 99 SW 219, 30 
KyL 463; Auxier vy. Herald, 96 SW 
915, 29 KyL 1093; 
96 SW 544, 
Combs, 


man, 86 Ky. 254, 5 SW 565, 9 KyL 
525; Cain v. Flynn, 4° Dana 499; 
Grundy v. Edwards, 7 J. J. Marsh. 
368, 23 AmD 409; Turpin v. Marks- 


‘berry, 3 J. J. Marsh. 622; Fleming v. 


Harrison, 2 Bibb 171, 4 AmD 691; 

Park v. Price, 1 Ky. Op: 17. 
La.—Rouse’s Succ., 144 La. 143, 80 

S 229; Napoleonville Bank vy, Knob- 


‘loch, 144 La. 100, 80 S 214; Ford v. 


Parsons, 142 La. 1093, 78 S 128; An- 


drus’ Suce., 131 La. 940, 60 S 623; 
Salem Brick, etc., Co. vy. Peterson, 
121 La. 528, 46 S 616; Jenkins v. 


Salmen Brick, etc., Co., 120 La. 549, 
45 S 435; Jackson Brewing Co. vy. 
Wagner, 117 La. 875, 42 S 356; Bar- 
field v. Saunders, 116 La. 136, 40 S$ 
593; Abbeville Rice Mill vy. Sham- 
baugh, 115 La. 1047, 40 S 453; Spann 
v, Hellen; 114°La. 336) 38'S 248: 
Ackerman vy. Peters, 113 La. 156, 36 S 
923; Welsh’s Suce., 111 La. 801, 35 
S 9138, 64 LRA 823; Bagley v. Rose 
Hill Sugar Cos? 111) Last 249" 35.09 
539; Clark v. Hedden, 109 La. 147, 
33 S 116; St. Landry State Bank v. 
Meyers, 52 La. Ann. 1769, 28 S 136; 
Tourne v. Mathieu, 23 La. Ann. 445; 
Selby v. Friedlander, 22 La. Ann. 381; 
Shreveport v. Le Rosen, 18 La, Ann. 
577; Lesseps v. Wicks, (12 La. Ann. 
739; D’Aquin v. Barbour, 4 La. Ann. 
441; Wilson y. Phillips, 4 La. Ann. 
158; Macarty v. Gasquet, 11 Rob. 270; 
Macarty v. New Orleans Canal, etc., 
Co., “8 ‘Rob. .102;: Lynch v. Burr, 7 
Rob. 96; Louisiana Citizens’ Bank v. 
Tucker, 6 Rob.. 443; Bell v. Western 
M..tié& Ecinst €oi; 5 Rob.’ 4235939 
AmD 542; Clark y. Slidell, 5- Rob. 
330; Bayon v. Towles, 5 Mart. N. S. 
3 Mart. N.S. 
692; Wall v. Hampton, 2 Mart. N. S. 
361; Henderson vy, Stone, 1 Mart. N. 
S. 639; Chabot vy. Blane, 5 Mart. 328; 
Oliver v. Hedden, 4 La. A. (Orleans) 
367; Fletcher v. Boettner, 2 La. ‘A. 
(Orleans) 398. 

- Me.—Bell v. Flanders, 115 Me. .332, 
98 A 825; Brown v. Dickey, 106 Me. 
97, 75 A 882; McLeod v. Johnson, 96 
Me. 271, 52 A 760; Millett v. Marston, 
62 Me. 477; Gillerson y. Small, 45 
Me. 17; Palmer y. Fogg, 35 Me. 368, 


58 AmD 708; McLellan v. Cumber- 
land Bank, 24 Me. 566. 
Md.—Scott v. Baltimore, ete:, R. 


Co., 98 Md. 475, 49 A 327; American 
Nat. Bank v. Harlan, 89 Md. 675, 43 


A 756; Ecker v. McAllister, 45‘ Md. 
299. 

Mass.——Commonwealth Trust Co. v. 
Coveney, 200 Mass. 379, 86 NE 895; 


Strong v. Carver Cotton Gin Co., 197 
Mass. 53, 83 NE 328, 14 LRANS 274, 
14 AnnCas 1182; Fullam y. Wright, 
etc., Wire Cloth Co., 196 Mass. 474, 
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that which rests in fleeting memory only, that it | would be unsafe, when parties have expressed the 


82 NE 711; Toole vy. Crafts, 196 Mass. 
397, 82 NE 22; McCusker v. Geiger,’ 
195 Mass. 46, 30 NE 648; Farquhar 
v. Farquhar, 194 Mass. 400, 80 NE 
654; Bowditch y. Norwich Union F. 
ins. 7Co., 
Scholl v- Killorin, 190 Mass. 493, 77 
NE 382; Taber v. Boston, 190 Mass. 
4101, 76. NE 727; Flynn v. Butler, 189 
Mass. 377, 75 NE 730; Finnigan v. 
Shaw, 184 Mass. 112, 68 NE 35; Tay- 
lor v. Goding, 182 Mass. 231, 65 NE 
64; Maynard vy. Weeks, 181 Mass. 
368, 64 NE 78; Tripp v. Smith, 180 


Mass. 122, 61 NE 804; Pike v. Mc- 
Intosh, 167 Mass. 309, 45 NE 749; 
Sirk v. Ela, 163 Mass. 394, 40 NE 


183; Will M. Kinnard Co. v. Cutter 
Tower Co., 159 Mass. 391, 34 NH 460; 
Bergin v. Williams, 138 Mass. 544; 
Richardson v. Robbins, 124 Mass. 
105; Fitz v. Comey, 118 Mass. 100; 
Goodrich vy. Longley,. 
Myrich v. Dame, 9 Cush. 248; Adams 
v. Wilson, 12 Metc. 1388, 45 AmD 
ane Wakefield v. Stedman, 12 Pick. 
562. 

Mich.—Boston Piano, ete., Co. v. 
Pontiac Clothing Co., 199 Mich. 141, 
165 NW 856; Lake Erie Land Co. v. 
Chilinski, .197; Mich, 214; 163. NW 
929; Appleby v. Sperling, 194 Mich. 
681, 161 NW 873; Steering Wheel Co. 
Vv. Fee Electric Car Co., 174 Mich. 
512, 140 NW 1016; Crane v. Ross, 
168 Mich. 623, 135 NW 88; Foley v. 
Grand Rapids, etc., R. Co., 168 Mich. 
496, 134 NW 446; Ensley v. Cool- 
baugh, 160 Mich. 299, 125 NW 279; 
Providence Jewelry Co. v. Bailey, 
159 Mich, 285, 123 NW 1117; Pam- 
mel v. California Pacific Mut. L. Ins. 
Co., 157 Mich. 204, 121 NW 760; Goe- 
bel v. Look, 153 Mich. 204, 116 NW 
1078; Superior Drill Co. v. Carpenter, 
150 Mich. 262, 114 NW 67; Trades- 
man Co. v. Superior Mfg. Co., 147 
Mich. 702, 111 NW 343, 112 NW 708; 
Howland vy. Prentice, 143 Mich. 347, 
106 NW 1105; Day Leather Co. v. 
Michigan Leather Co., 141 Mich, 533, 
104 NW 797; Miller v. Smith, 140 
Mich. 524, 108 NW 872; Mail, etc., 
Co. v. Wood, 140 Mich. 505, 103 NW 
864; Thayer v. Gibbs, 140 Mich. 60, 
103 NW 526; Kibler v. Caplis, 140 
Mich. 28, 103 NW 531, 112 AmSR 388; 
Carter v. Weber, 138 Mich. 576, 101 
NW 818; Dowagiac Mfg. Co. v. Cor- 
bit, 127 Mich. 473, 86 NW 954, 87 
NW 886; Crane v. Bayley, 126 Mich, 
323, 85 NW 874; Sheley v. Brooks, 
114 Mich. 11, 72 NW 387; Johnson v. 
Bratton, 112 Mich. 319, 70 NW 1021; 
Harrison vy. Howe, 109 Mich. 476, 67 


NW 527; Cohen vy. Jackoboice, 101 
Mich. 409, 59 NW _ 665; Skeels v. 
Starrett, 57 Mich: 350, 24 NW ‘98; 


Wonderly v. Holmes Lumber Co., 56 
Mich. 412, 23 NW 79; Baker y. More- 
house, 48 Mich. 334, 12 NW 170. 
Minn.—Virginia, ete., Co. v. Hel- 
mer, 140 Minn, 135, 167 NW _ 355; 
Samuel H. Chute Co. v. Latta, 123 
Minn 69, 142 NW 1048; Grant v. 
King, 117 Minn. 54, 184 NW _ 291; 
White v. Coburn, 114 Minn. 213, 1380 
NW 1028; Kramer v. Gardner, 104 
Minn. 370, 116 NW 925, 22 LRANS 


492; McAlpine v. Millen, 104 Minn. 
289, 116 NW 583; McNaughton vy. 
Wahl. 99 Minn. 92, 108 NW 467, 116 


AmSR 389; Current v. Muir, 99 Minn. 
1, 108 NW 870; Potter v. Easton, 
82 Minn. 247, 84 NW 1011; Phelps v. 
Sargent, 73 Minn. 260, 76 NW 25; 
Justus v. Myers, 68 Minn. 481, 71 
NW 667; Wemple y. Northern Da- 
‘kota. El. Co., 67° Minn. |87, 69 NW 
478; Northern Trust Co. v. Hiltgen, 
62 Minn. 361, 64 NW 909; Singer 
Mfg: Co. v. Potts, 59 Minn. 240, 61 
NW 28; Gasper v. Heimbach, 53 
Minn. 414, 5& NW 559; Winslow Bros. 
Co. v. Herzog. Mfg. Co., 46 Minn. 
452, 49 NW 234; Hills v. Rix, 43 
Minn. 543, 46 MW 297; McCormiek 
Harvesting-Mach, Co. v. Wilson, 39 


193. Mass. 565, 79 NE 788; 


4 Gray 379; | 


Minn. 467, 40 NW _ 571; Cowel v. 
Anderson, "33. Minn. 374, 33 NW 542; 
Winona v.: Thompson, 34 Minn. 199; 
Cook v. Finch, 19 Minn. 407; Wemple 
v. Knopf, 15 Minn. 440, 2 AmR 147. 

Miss.—Bullard v. Brown, 93 Miss. 
104, 46 S 137; Panola County v. Car- 
rier, 92 Miss. 148, 45 S 426; Rogers 
v. Rogers, 43 S 434; Columbia Star 
Milling Co. vy. A. G. Russell Co., 89 
Miss. 437, 42 S 233; Hightower v. 
Henry, 85 Miss. 476, 37 S 745; Illi- 
nois Cent. R. Co. y. Harris, 81 Miss. 
208, 32.S. 309, 95 AmSR 466, 59 
LRA 742; Chicago Bldg., ete., Co. v. 
Higginbotham, 29 S 79; Pine Grove 
Lumber Co. v. Interstate Lumber Co., 
71 Miss. 944, 15 S 105; Cocke v. 
Blackbourn, 58 Miss. 5373 Kerr v. 
Kuykendall, 44 Miss. 137; Wren v. 
Hoffman, 41 Miss. 619; Morgan v. 
Reading, 11 Miss, 366. 

Mo.—E. R. Darlington Lumber Co. 
v. R. Co., 248 Mo. 224, 147 SW 1052; 
McPherson y. Kissee, 239 Mo. 664, 
144 SW 410; Weissenfels v. Cable, 
208 Mo. 515, 106 SW 1028; Miller 
v. Municipal Electric Lighting, etce., 
Co., 1383 Mo. 205, 34 SW 585; Boyd 
v. Paul, 125 Mo. 9, 28 SW 171; State 
v. Hoshaw, 98 Mo. 358, 11 SW 759; 
Hagar vy. Hagar, 71 Mo. 610; Pearson 
v. Carson, 69 Mo. 550; Bunce v. Beck, 
43 Mo. 266; Walker v. Engler, 30 
Mo. 130; Peers v. Davis, 29 Mo. 184; 
Singleton y. Fore, 7 Mo. 515; Lane v. 
Price, 5 Mo. 101; Ashley v. Bird, 1 
Mo. 640, 14 AmD 313; Dearborn Can- 
ning Co. v. Kansas City, ete., R. Co., 
188 Mo. A. 208, 175 SW 938; Russell 


v. Quincy, ete., R. Co., 177 Mo. A. 
186, 164 SW 164; Owsley v. Jack- 
son, 163 Mo. A. 11, 144 SW 154; 


Simms y. Gilmore, 
130 SW 1120; Grisham y. National 
Li; Ins!- Co:, 130)’ Mo. (As: 57,-409 'SW 
96; Lewis v. Muse, 1380 Mo. A, 194, 
108 SW 1107; International Text- 
Book Co. vy. Lewis, 130 Mo. A. 158, 
108 SW 1118; New York L. Ins. Co. 
v. Wolfson, 124 Mo, A, 286, 101 SW 
162; Hendricks v. Vivion, 118 Mo. 
A. 417, 94 SW 318; In re Evans, 117 
Mo. A. 629, 93 SW 922; Standard 
Mfg. Co. v. Hudson, 113 Mo. A, 344, 
88 SW 137; Connersville Buggy Co. v. 
Lowry, 104 Mo. A. 186, 77 SW 771; 
McCormick Harvesting Mach. Co. v. 
Mackey, 100 Mo. A. 400, 74 SW 388; 
Christian Univ. v. Hoffman, 95 Mo. 
A. 488, 69 SW 474; Koffman y. South- 
west Missouri Electric R. Co., (A.) 
68 SW 212; Tufts v. Morris, 87 Mo. 
A. 98; Tyler v. Giesler, 85 Mo. A. 
278; Holloway v. Wabash R. Co., 62 
Mo. A. 53; Houser v. Andersch, 61 
Mo. A. 15; Bignall, etc., Mfg. Co. v. 
Pierce, etc., Mfg. Co., 59 Mo. A. 673; 
Deuser v. Hamilton, 52 Mo. A. 394; 
Clark y. Diffenderfer, 31 Mo. A. 232; 
Turner y. St. Louis, etc., R. Co., 20 
Mo. A. 632; Remington Sewing Mach. 
Co. v. Cushen, 8 Mo. A. 528. 
Mont.—Read y. Lewis, etc., County, 


149 Mo, A. 550, 


Lis “Pvt? Lartgey:. viielueggat; 230 
Mont. 148, 75 P 950; Riddell v. Peck- 
Williamson, Heating, ete., Co,, 27 
Mont. 44, 69 P 241; Armington v. 
Stelle, 27 Mont. 18, 69 P 115, 94 
AmSR 811. 


Nebr.—Waters v. Phelps, 81 Nebr. 
674, 116 NW 783; Gandy v. Wiltse, 
79 Nebr. 280, 112 NW 569; Apking 
v. Hoefer, 74 Nebr. 325, 104 NW 
177; Harnett v. Holdrege, 73 Nebr. 
5720, LOS. NIW.E 29a 1 1OF PF AmSIR* 905s 
Stanisics v. McMurtry, 64 Nebr. 761, 
90 NW 884; Faulkner vy. Gilbert, 
61 Nebr. 602, 85 NW 843; Garneau 
v. Cohn, 61 Nebr. 500, 85 NW 531; 
Thomas v. Nebraska Moline Plow 
Co., 56 Nebr. 883, 76 NW 876; Syl- 
vester v. Carpenter Paper Co., 55 
Nebr. 621, 75 NW 1092;. Miller v. 
Gunderson, 48 Nebr. 715, 67 NW 
769; Neligh Commercial State Bank 
v. Antelope County, 48 Nebr. 496, 67 
NW 465; Stoner:v. Keith County, 48 


Nebr. 279, 67 NW 311; Quinn v. 
Moss, 45 Nebr. 614, 63 NW _ 931; 
Kaserman y. Fries, 33 Nebr. 427, 50 
NW 269; Delaney y. Linder, 22 Nebr. 
274, 34 NW 630; Aultman vy. Hawk, 
4 Nebr. (Unoft.) 582, 95 NW 695; 
Kummer v. Dubuque Turbine, etc., 
Co., 4 Nebr. (Unoff.) 347, 93 NW 
938; Peterson v. Ferbrache, 4 Nebr. 
(Unoff.) 249, 98 NW 1011; Norfolk 
Beet Sugar Co. v. Berger, 1 Nebr. 
(Unoff.) 151, 95 NW _ 336. 

Nev. Menzies v. Kennedy, 9 Nev. 
152; Travis v. Epstein, 1 Nev. 116, 

N. H.—Lancaster, ete., Electric 
Light.Co: vaeJ ones: 015 .NjeeLe lie, 
71 A 871; Lauze v. New York L. Ins. 
Co., 74 N. H. 334, 68 A 31; Libby v. 
Mt. Monadnock Mineral Spring, etc., 
Co., 67 N. H. 587, 32 A 772; Simpson 
v. Currier, 60.N. H. 19; Concord Bank 
v. Rogers, 16 N. H. 9. 

N. J.—Castelbaum y. Wolfson, 104 
A 84; Green v. Green, 76 N. J. L. 
187, $8 A 1070 [aff 81 N. J. L. 728, 
73 aN 602]; Grueber Engineering Co. 
vy. Waldron, 71 N. J. L. 597, 609 A 
386; Hanrahan y. National Bldg, 
ete., Assoc., 66 N. J. L. 80, 48 A 517; 
Naumberg v. Young, 44 N. J. L. 331, 
43 AmR 380; Cox v. Bennet, 13 N. J. 
L. 165; Perrine ‘v. Cheeseman, 11 
N. J. L. 174, 19 AmD 388; Ramsey v. 
Perth Amboy Shipbuilding, etc., Co., 
U2 Need.) Higi465,¥-65. 04 461 fatto 
N. J. Eq. 742, 70 A 1101]; Useful 
Mfrs. Soc. v. Haight, DEN. 75. Hae 


393. 

N. M.—Pople v. Orekar, 22 N. M. 
307, 161 P 1110; Miller vy. Preston, 
4 N. M. 814, 17 P 565. 

N. Y.—Lese v. Lamprecht, 196 
N. Y. 32, 89 NE 365; Byars v. Ben- 
nington; ete, Re Co, 184 N. Ya-i554 
mem, 76 NE 1090 mem [aff 99 App. 
Diy. 34, 90 NYS 736]; Jamestown 
Business College Assoc. vy. Allen, 172 
N. Y. 291, 64 NE 952, 92 AmSR 740; 
Uihlein v. Matthews, 172 N. Y. 154, 
64 NE 792 [rev 57 App. Div. 476, 68 
NYS 309]; Armstrong y. Lake Cham- 
plain Granite Co., 147 N. Y. 495, 42 
NE 186, 49 AmSR 683; House v. 
Walch, 144 N. Y. 418, 39 NE 327; 
Case v. Phcenix Bridge Co., 134 N, Y. 
78, 31 NE 254; Thomas y. Scutt, 127 
N. Y. 133, 27 NE 961; Engelhorn v. 
Reitlinger, 122 N. Y. 76, 25 NE 297, 
9 LRA 548; Long v. Millerton Iron 
Co., 101 N. Y. 638, 4 NE 735; Green 
v.. Collins;— 867.N. Yrr246;: 40 | Amm. 
531; Johnson vy. Oppenheim, 55 N. Y. 
280; Von Keller vy. Schulting, 50 N. Y. 
108; Colweli v. Lawrence, 38 N. Y. 
71; Pollen v. Le Roy, 30 N. Y. 549; 
Harper v. Albany Mut. Ins. Co., 17 
N. Y. 194; McCluskey vy. Cromwell, 
11 N. Y. 593; Gardiner v. Bronx Nat. 
Bank, 158 App. Div. 288, 142 NYS 713 
{aff 216 N. Y. 683 mem, 110 NE 1041 
mem]; Ryan y. Sullivan, 143 App. 
Div. 471, 128 NYS 632; Maune v. 
Unity Press, 143 App. Div, $4, 127 
NYS 1002; ‘Wehrenberg v. Seiferd, 
125 App. Div. 527, 109 NYS 896; Mc- 
Keige v. Carroll, 120 App. Div. 521, 
105 NYS 342; Wightman y. New York 
L. Ins. Co., 119 App. Div. 496, 104 
NYS 214; Gilroy v. Everson-Hickok 
Co., 118 App. Div. 733, 103 NYS 620; 
Sturmdorf v. Saunders, 117 App. Div. 
762, 102 NYS 1042 [aff 190 N. <Y. 
555 mem, 83 NE 1132-mem}; Daly v. 
Piza, 105 App. Div. 496, 94 NYS 154; 
Cooper v. Payne, 103 App. Div. 118, 
93 NYS 69 [rev on other grounds 
186 N. Y. 334, 78 NE 1076]; Beadle- 
ston v. Furrer, 102 App. Div. 544, 
92 NYS 879; Byars v. Bennington, 
ete., R. Co., 99 App. Div. 34, 90 NYS 
736 [aff 184 N. Y. 554 mem, 76 NE 
10909 mem]; Eden v. Silberberg, 89 
App. Div. 259, 85 NYS 781; Town- 
send v. Greenwich Ins. Co., 86 App. 
Div. 328, 88 NYS 909 [aff 39 Misc. 
87, 78 NYS.987]; Jackson v. Hel- 
mer, 73 App. Diy. 134, 77 NYS 834; 
Block v. Stevens, 72 App. Div. 240. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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terms of their contract in writing, to admit weaker | evidence to control and vary the stronger and to 


76 NYS 213; Williamson v. Seely, 22 
App. Div. 389, 48 NYS 196; Strong v. 
Waters, 80 Hun 73, 30 NYS 64; Vee- 
der v. Cooley, 2 Hun 74, 4 Thomps. 
& C. 245; Johnson y. McIntosh, 31 
Barb. 267: Richardson vy. Home Ins. 
Co., 47 IND uve Super. 138; Colgrove 
v. Tallmadge, LIS No an Super. 289; 
Lowber v. Le Roy, 4 N. Y. Super. 
202; Beauford v. Patteson, 12 Daly 
251; Elk Realty Co. yv. Boyce, 76 
Misc. 560, 135 *NYS b7G3. Platt” 7, 
Flower, 66 Misc. 342, 123 NYS 536 
[aff 189 App.. Div. 901° mem, 123 NYS 
536 mem]; McCaskey Register Co. vy. 
Green, 57 Misc. 549, 109 NYS 970; 
Solomon vy. Lighte, 50 Mise. 541, 99 
NYS 540; Bristol Hotel Co. v. Pe- 
gram, 649. Misc, 535, 98) NYS, ,512; 
Greene v. Ker, 48 Misc. 609, 95 NYS 
569; David Belasco Co. vy. Klaw, 48 
Misc. 597, 97 NYS 712; U. S, Equita- 
ble L. Assur. Soc. v. Schum, 40 
Mise., .657,..:83 NYS, 161; . Finck . y. 
Bauer, 40,Misc. 218, 81 NYS 625; 
Prosser v. Miller, 37 Misc. 841, 76 
NYS 974; Fellerman v. Goldberg, 28 
Mise. 235, 58 NYS 1113; Gormully, 
etc., Mfg. Co. v. Cross, 25 Misc. 336, 
55 NYS 527; Werner iv. Roth, 7136 
NYS 61; Bowser v. Coleman, 134 
NYS 948; Goldstein v. Leichter, 123 
NYS 2; Stonehill Wine Co. v. Lupo, 
110 NYS 408; Butler y. De Villers, 
107 NYS 125; McKee v. Owen, 104 
NYS 373; Cluster Gaslight Co. v. 
Baker, 90 NYS 1034; Gerry v. Sie- 
brecht, 88 NYS 1034; Rooney v. 
Thomson, 84 NYS 263; James v. Coe, 
61 NYS 1099; Alston yv. Mechanics’ 
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show that the parties intended a different contract 
from that expressed in the writing signed by them.*® 
of ‘‘slippery memory’’ fur- 
nished a ground for excluding such verbal testi- 
mony, as declared in the days of Lord Coke,*° cer- 
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be of little value if their explicit provisions could 
be varied, controlled, or superseded by parol evi- 
dence, and it is also plain that a different rule 
would greatly increase the temptations to commit 
perjury ;*° and courts have expressed regret that 
in their anxiety to avoid possible injustice in par- 
ticular cases, they have been gradually construing 
away a principle which has always been considered 
one of the Bree tcel barriers against fraud and per- 


The rule pitas in equity as well as at law,* 
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§§ 13801381] 


although courts of equity are rather more liberal 
than courts of law in receiving parol evidence #2 
under the various limitations of, and exceptions 
to, the rule,** largely because of their power to 
afford relief in cases of fraud, accident, or mis- 
take,** by reason of which statements of the rule 
by courts of equity are usually coupled with a 
recognition of such limitations and exceptions.*® 
Rule of substantive law or of evidence. 
been asserted that the rule under discussion is one 
of evidence merely,*® and does not depend upon the 
doctrine of estoppel at law,*7 or upon the statute 
of frauds,*® although it rests on substantially the 
But according to the modern and 


same principle.*® 


Ind. 318; Coppes v. Union Nat. Sav., 
etc., Assoc., (A.) 67 NE 1022. 
Iowa.—France v. Munro, 138 Iowa 
foe uD NW ton, Lol MIEVAIN SS = oot: 
Gelpcke v. Blake, 15 Iowa 387, 83 
AmD 418; Sullivan vy. McLenans, 2 
Iowa 437, 65 AmD 780. 
Kan.—Thisler vy. Mackey, 65 Kan. 
464, 70 P 334. 
Ky.—Danville, ete. Turnp. Road 
Co. v. Lincoln County Fiscal Ct., 77 
SW 3:79, 25 KyL 1162; Harrison v. 
Talbot, 2 Dana 258; Blanchard v. 
Moore, 4 J. J. Marsh. 471; Martin v. 
Lewis, 1 A. K. Marsh. 102. 
Me.—Bryant v. Mansfield, 22 Me. 
360; Peterson vy. Grover, 20 Me. 363; 
Eveleth v. Wilson, 15 Me. 109; Brad- 
bury v. White, 4 Me. 391. 
Md.—Lawson v. Mullinix, 104 Md. 
156, 64 A 938; Thompson vy. Corrie, 
57 Md. 197; Dixon v. Clayville, 44 Md. 
573; Bladen v. Wells, 30 Md. 577; 
Timms v. Shannon, 19 Md. 296, 81 
AmD 632; McHlderry v. Shipley, 2 
Md. 25, 56 AmD 703; Watkins v. 
Stockett, 6 Harr. & J. 435; Wesley v. 
Thomas, 6 Harr. & J. 24; Elysville 
Mfg. Co. v. Okisko Co., 1 Md. Ch. 392. 
Mass.—Com. Trust Co. v. Coveney, 
200 Mass. 379, 86 NE 895; Dwight v. 
Pomeroy, 17 Mass. 303, 9 AmD 148. 
Mich.—Wallace v. Kelly, 148 Mich. 
336, 111 NW 1049, 118 AmSR 580; 
Martin v. Hamlin, 18 Mich. 354, 100 
AmD 181; Sutherland v. Crane, Walk. 


523. 

Minn. —Calmenson v. Equitable 
Mut. F. Ins. Co., 92 Minn. 390, 100 
NW S88. 

Miss.—Cocke v. Bailey, 42 Miss. 


81; Elliott v. Connell, 13 Miss. 91. 

Mo.—Bass v. Sanborn, 119 Mo. A. 
103, 95 SW 955. 

N. J.—Mott v. Rutter, (Ch.) 54 A 
159; Russell v. Russell, 63 N. J. Eq. 
282, 49 A 1081 [aff 60 N. J. Eq. 282, 
A ee Camden, +6tcs Re Co. Vv. 
Adams, 62 N. J. Eq. 656, -54 A 24; 
Parker v. Jameson, 32 N. J. Eq. 222; 
King v. Ruckman, 21 N. J. Eq. 599; 
Chubb v. Peckham, 13 N. J. Eq. 207; 
Chetwood v. Brittan, 2 N. J. Eq. 438. 

N. Y.—Uihlein v. Matthews, 172 
N. Y. 154, 64 NE 792; Sayre v. Peck, 
1 Barb. 464; Botsford v. Burr, 2 
Johns. Ch. 405; Stevens v. Cooper, 1 
Johns. Ch. 425, 7 AmD 499; Movan 
y. Hays, 1 Johns. Ch. 348. 

Ne Cee White Co. vs Carroll, 
147 N. C. 330, 61 SE 196; Merchants’, 
ete., Nat. Bank v. McElwee, 104 N. 
Cc. 305, 10 SE 295; Parker v. Morrill, 
PSN Cl 232,03 SE) bills WNickelsomn fv. 
Reves, 94 N. C. 559; Ray v. Black- 
well, 94 N. C. 10; Lawrence v. Hes- 
ter, 93 N. C. 79; Chamness v. Crutch- 
field, 3.72 Nev G. 148;—Parker_yv.” Vick, 
22 N. C. 195; Wilkinson v. Wilkinson, 
1 Np Cua. (0s 

Or.—Smith v. Butler, 11 Or. 46, 4 P 
517. 

Tenn.—Wry v. Cutler, 12 Heisk. 28. 

Tex.—Hunt v.. White, 24 Tex. 643; 
Morrison v. Hazzard, (Civ. A.) 88 
SW 385; McCrory v. Lutz, (Civ. A.) 
62 SW 1094 [aff 64 SW 780]; People’s 
Bldg., ete, Assoc. v. Ghio, (Civ. A.) 
62 SW 560; W. C. Belcher Land 
Mortg. Co. v. Norris, 34 Tex. Civ. A. 
111, 78 SW_ 390. 

W. Va.—Crawford v. Workman, 64 
W. Va. 10, 61 SE 319. 


EVIDENCE 


question is not 


General. 
It has 


ent ee v. Tappan, 4 Wis. 
Eng. — Grimston v. Cuningham, 
EL894 Pel FOr By 258" Higginson? vs 
Clowes, 15 Ves. Jr. 516, 33 Reprint 


850; Woollam y. Hearn, 7 Ves. Jr. 
211, 32 Reprint 86; Townshend v. 
Stangroom, 6 Ves. Jr. 328, 31 Reprint 
1076, 22 ERC 8438; Hare v. Shear- 
wood, 1 Ves. Jr. 241, 30 Reprint 322, 
3 Bro. Ch. 168, 29 Reprint 470; Rich 
v. Jackson, 4 Bro. Ch. 514, 29- Re- 
print 1017; Portmore v. Morris, 2 
Bro. Ch. 219, 29 Reprint 122; Irnham 
Ve, Child; i ‘Brole Ch! 92, 288 Reprint 
1006; Filmer v. Gott, 4 Bro. P. C. 230, 
2 Reprint 156; Clinan v. Cooke, 1 
Sch. & Lef. 22; Clowes v. Higginson, 
1 Ves. & B. 526,735 Reprint 204. 

42. Stoutenburgh v. Tompkins, 9 
N. J. Eq. 332; Trout v. Norfolk, etc.,; 
RCo 10T7iVasr 516, 1590 SH* 394% 17 
LRANS 702. 

43. See infra §§ 1530-1722. 

44. See Equity. 

45. See cases supra note 34. 

46. Wilkinson v. Wilkinson, 17 
N. C. 376; Ratcliffe v. Allison, 3 Rand. 
(24 Vary “53'7: 

[a] This rule is founded on the 
general rules of evidence in which 
writing stands higher in the scale 
than mere parol testimony. Ratcliffe 
v. Allison, 3 Rand. (24 Va.) 537. See 
infra § 1782. 

Wilkinson v. Wilkinson, 17 N. 


Co., 85 Fed. 193, 29 CCA 110; Wesley 
v. Thomas, 6 Harr. & J. (Md.) 24. 

49. Union Mut. Ins. Co. v. Wilkin- 
son, 13 Wall. (U. S.) 222, 20 L. ed. 
617; Reid v. Diamond Plate-Glass 
Co.; 85 Fed. 193, 29 CCA 110. 

50. U. S.—Pitcairn v. Philip Hiss 
Co., 125 Fed. 110, 61 CCA 657. : 

Cal.—Dollar v. International Bank- 
ing!) Corp., 13° Calls VAv 331, 109) P<499- 

Kan.—Brenn v. Farmers’ Alliance 
Ins) Co. 103 Kans b17 175 1B 883e Hi. 
Thompson Co. v. Foster, 101 Kan. 14, 
165 P 841, 842 [cit Cyc]. 

N. Y.—Stanton v. Granger, 125 
App. Div. 174, 109 NYS 134 [aff 193 
N. Y. 656 mem,°87 NE 1127 mem]. 

R. I.—Gaddes v. Pawtucket Sav. 
Inst., 33 R. I. 177, 187, 80 A 415, Ann 
Cas1912B 407 [cit Cyc]. 

Tex.—James E. Morrison Co. v. 
Riley, (Civ. A.) 198 SW 1031, 1033 
Lelitu@y el. 

‘“Parol proof is excluded, not be- 
cause it is lacking in evidentiary 
value, but because the law for some 
substantive reason declares that 
what is sought to be proved by it 
(being outside the writing by which 
the parties have undertaken to be 
bound) shall. not be shown.” Pitcairn 
v. Philip Hiss Co., 125 Fed. 110, 113, 
61 CCA 657 [cit 1 Greenleaf Ev. 
(16th ed) § 350a; Thayer Ev. p 390 
et seq]. 

51. U. S.—Delaware v. Oregon 
Tron Co., 14 Wall. 579, 20 L. ed. 779; 
Brown vy. Wiley, 20 How. 442, 15 L. 
Lao UniSem bank (Vv. DUNN, Oeket, 
56, 8 L. ed. 316; In re Clairfield Lum- 
ber Co., 194 Fed. 181; U.S. v. Fidel- 
ity, etc., Co. 152 Fed. 596, 84 CCa 
586; Union Selling Co. v. Jones, 128 
Med. bic, 0.00. COA 224 Godkin ov; 
Monahan, 83 Fed. 116, 27 CCA 410. 
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better view the rule which prohibits the modification 
of a written contract by parol is a rule, not of evi- 
dence merely, but of substantive law.5° 


As the 
one of practical importance it is 


not deemed necessary to refer to the numerous eases 
in which one or the other view has been expressed. 

[§ 1381] 2. Legal Effect of Instrument—a. In 
The legal eftect of a written instrument, 
even though not apparent from the terms of the 
instrument, itself, but left te be implied by law, can 
no more be contradicted, explained, or controlled 
by parol or extrinsic evidence than if such effect 
had been expressed,°+ especially if persons who were 
not present at its execution have acted on the in- 


Ala.—Forbes v. Taylor, 139 Ala. 
286, 35 S 855. 

Ark.—Rector v. Bernaschina, 64 
Ark. 650, 44 SW 222; Jenkins v. 


Shinn, 55 Ark. 347, 18 SW 240; Richie 
v. Frazer, 50 Ark. 393, 8 SW 1438. 

Cal.—Roughton y. Brookings Lum- 
ber,ete:,.Co,n26 (Cal. FAvb2, ules 
539; Standard Box Co. v. Mutual Bis- 
cuit Co., 10 Cal. A. 746, 751, 103 P 
938 [cit Cyc]; Peterson yv. Chaix, 5 
Cal. A. 525, 90 P 948. 

Conn.—Barber v. Brace, 3 Conn. 9, 
8 AmD 149. 

D. C.—Towson v. Smith, 13 App. 
48; Metzerott v. Ward, 10 App. 523. 

Ga.—McCall v. Wilkes, 121 Ga. 
722, 49 SE 722; Brewer v. Grogan, 116 
Ga. 60, 42 SE 525; Powell v. Fraley, 
98 Ga. 370, 25 SE 450. 

Til:—Poe y./ Ulrey, 1233 M1.” 56,0 34 
NE 46; Johnson vy. Glover, 121 Ill. 
283, 12 NE 257; Courtney v. Hogan, 
93 Ill. 101; Driver v. Ford, 90 Ill. 
595; Gautzert v. Hoge, 73 Ill. 30: 
Peo. v. Griesbach, 127 Ill. A. 462 [aff 
226 Ill. 65, 80 NE 734]; Woods v. 
Bates, 126 Ill. A. 180 [aff 225 Ill. 126, 
80 NE 84]; Levine v. Carroll, 121 Ml. 
A. 105; Union Special Sewing Mach. 
Co. v. Lockwood, 110 Ill. A. | 387; 
Haines v. Nance, 52 Ill. A. 406; Snow 
v. Macfarlane, 51 Ill. A. 448. 

Si piesa v. Koons, 20 ’ Ind. 

Iowa.—Fawkner v.- Lew Smith 
Wall Paper Co., 88 Iowa 169, 49 NW 
1003, 55 NW 200, 45 AmSR 230; Ma- 
ther v. Butler County, 28 Iowa 253; 
Wetherell v. Brobst, 23 Iowa 586. 

Kan.—Clark v. Townsend, 96 Kan. 
650, 652, 153 P 555 [cit Cyc]; Bar- 
rett v. Kansas, ete., Coal Co., 70 Kan. 
649, 79 P 150; Hopkins v. St. Louis, 
ete:;; R. C€o., 29 Kan. 544; 

Ky.—Coger v. McGee, 2 Bibb. 321, 
322, 5 AmD 610. 

La.—Barthet v. 5 . La. 
Ann, 315. . 

Me.—Richards v. McKenney, 43 Me. 
177; Hancock vy. Fairfield, 30 Me. 
299; Maine Bank v. Smith, 18 Me. 99; 
Lowell v. Robinson, 16 Me. 357, 33 
AmD 671. 

Md.—Hobbs v. Batory, 86'Md. 68, 
37 A 7138. 

Mass.—Cawley v. Jean, 218 Mass. 
263, 105 NE 1007; Daly v. Kingston, 
177 Mass. 312, 58 NE 1019; Warren v. 


Estebene, 


Wheeler, 8 Metc. 97; Salisbury v. 
Andrews, 19 Pick. 250. 
Mich.—Morrill Vv. Morrill, 138 
Mich. 112, 101 NW 209, 110 AmSR 
306, 4 AnnCas 1100; Harrison v. 
Howe, 109 Mich. 476, 67 NW 527; 


Adams v. Watkins, 103 Mich. 431, 61 
NW 774; Hutchinson vy. Hutchinson, 
102 Mich. 635, 61 NW 60; Clifton v. 
Jackson Iron Co., 74 Mich. 183, 41 
NW 891, 16 AmSR 621; Kelsey v. 
Chamberlain, 47 Mich. 241, 10 NW 
355; Johnson v. Cranage, 45 Mich. 
14,7 NW 9188) Jones’ v. Phelps, 5 
Mich. 218. 

Minn.—Grant v. King, 117 Minn. 
54, 134 NW 291; McAlpine v. Millen, 
104 Minn. 289, 116 NW 583; Liljen- 
gren Furniture, etc., Co. v. Mead, 
42 Minn. 420, 44 NW 306; Stone v. 
Harmon, 31 Minn. 512, 19 NW. 88. 

Miss.—Campe vy. Renandine, 


Miss. 441, 1 S 498. 
Mo.—Gorton v. Rice, 153 Mo. 676, 
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strument as legally construed.>? It would seem, 
however, that practical difficulty must arise in the 
application of this rule by reason of another rule, 
equally well established, that where a writing does 
not express the entire agreement of the parties, ex- 
trinsic evidence is admissible with respect to the 
matters not provided for in the writing;°* and it 
has been held that where a written contract is made 
in one state, to be performed in another, and it does 
not specify what law is to govern, parol evidence 
is admissible to show that it was intended that the 
law of the state where it was made should govern,** 

[§ 1382] b. Time for Payment or Performance. 
It has been repeatedly laid down that where no time 
of performance is specified in a contrdet the legal 
effect is that it is to be performed within a reason- 
able time, and parol evidence is not admissible to 
show an agreement that it shall be performed at a 
particular time;®°> and where no time for payment 
cf an amount is fixed, it is, according to the estab- 
lished rule of law, payable on demand, and hence 


no parol evidence is admissible to show an agree- 
55 SW 241; Wise v. St. Louis Mar. 
Ins. Co., 23 Mo. 80. 

Mont.—State v. Richland County 
Seventh Judicial Dist., 176 P 613; 
Riddell v. Peck-Williamson Heating, 
ete., Co., 27 Mont. 44, 69 P 241. 

N. H.—Proctor v. Gilson, 49 N. H. 


debt, 


[ec] 


EVIDENCE 


gage interest as an incident to the|v. 
even though 
tioned, and it is not permissible to 
show by parol that the assignor in- 
tended to reserve the mortgage. Pat- 
tison; vu iEtull, 9) Cow: ‘GN. Y,)) (47. 

An assignment of a judgment 


[§§ 1381-1384 


ment as to the time of payment.®¢ But on the other 
hand, such evidence has been admitted on the 
ground that the writing did not express the entire 
agreement of the parties,°? and, with respect to the 
time of performance, it has been considered that 
such evidence may be received on the theory that it 
does not vary the writing but merely throws light 
on the question as to what is a reasonable time.°® 

[§ 1383] « Duration of Contract. Where a 
continuing executory contract, as for instance a 
contract of employment,®® does not specify the time 
it shall remain in force, it is terminable by either 
party at pleasure, and parol evidence cannot be 
admitted of an agreement that the services shall 
be continued for a specified time.®° 

{§ 1384] d. Medium or Source of Payment.®* 
Where an engagement is in general terms made 
payable in money, it is by legal implication payable 
in lawful money of the country, and parol evidence 
cannot be admitted to show an agreement that it 
should be paid in any other medium or manner,*? 
or that payment should be made only out of some 
Rohrig, 4 Misc. 167, 23 NYS 
880; Manhattan Top, etc., Co. v. Boy- 
mann, 137 NYS 883. 

Tex.—Self v. King, 28 Tex. 552. 


‘Wash.—United Iron Works _ vy. 
Wagner, 89 Wash. 293, 154 P 460; 


it is not men- 


62; Conner v. Coffin, 22 N. H. 538. 
N. Y.—Delehanty v. Dunn, 151 
App. Div. 695, 136 NYS 193; Kinney 
-v. McBride, 88 App. Div. 92, 84 NYS 
958; Crocker v. Crocker, 5 Hun 587; 
Thomas v. Truscott, 53 Barb. 200; 
Albion Bank v. Smith, 27 Barb. 491; 
Boenm v. Lies, 60 N. Y. Super. 436, 
18 NYS 577; Ruggerio v. Leuchten- 
burg, 61 Misc. 298, 113 NYS 615; Ka- 
ven v. Chrystie, 84 NYS 470; Creery 
v. Holly, 14 Wend. 26; La Farge v. 
Rickert, 5 Wend. 187, 21 AmD 209; 
Pattison v. Hull, 9 Cow. 747; Thomp- 
aes v. Ketchum, 8 Johns. 189, 5 AmD 
332. 
N. C.—Gilbert v. Waccamaw Shin- 
gle Co., 167 N. C. 286, 83 SE 337. 
N. D.—Clendening v. Red _ River 
nae Nat. Bank, 12 N. D. 51, 94 NW 
Oh.—Jones v. Timmons, 21 Oh. St. 


596; Douglass vy. Campbell, 24 Oh. 
Cir Ct. 241. 

Okl.—Fisher v. Gossett, 36 Okl. 
DOL, Las) ae 293. 


Or.—Dunlap v. Lewis, 64 Or. 482, 
130) P9773; 

S. C.—Wheeler v. Wheeler, 96 SE 
714, " 
Tenn.—Mayse v. Biggs, 3 Head 36. 

Tex.—Rockmore vy. Davenport, 14 
Tex. 602, 65 AmD 132; Barringer v. 
Wilson, 97 Tex. 583, 80 SW 994, (Civ. 
A.) 81 SW 533; James EH. Morrison Co, 
v. Riley, (Civ. A.) 198 SW 1031; Ma- 
ris v. Adams, (Civ. A.) 166 SW 475; 
Parks v. Knox, 61 Tex. Civ. A. 493, 
130 SW 203; Western Mfg. Co. v. 
Freeman, (Civ. A.) 126 SW 924. 

Vt.—Brandon Mfg. Co. v. Morse, 
48 Vt. 322; Fuller v. Hapgood, 39 Vt. 
617; Brown v. Hitchcock, 28 Vt. 452; 
Butler v. Gale, 27 Vt. 739. 

Wash.—Smith Sand, etc., Co. v. 
Corbin, 81 Wash. 494, 142 P 1163 [aff 
Wb Wash. 635,) 135,472]; 

Wis.—Cliver v. Heil, 95 Wis. 364, 
ied 346; Gregory v. Hart, 7 Wis. 

Eng.—Mercantile Bank v. Taylor, 
[1893] A. €. 317; Ford v. Yates, 2 M. 
& G. 549, 40 ECL 738, 133 Reprint 
866. 

Alta.—Bible v. Croasdale, 9 Alta. 
L.1 33: 

Ont.—Lancey v. Brake, 10 Ont. 428. 

[a] An alleged will is within the 
rule stated in the text. Maris v. 
Adams, (Tex. Civ. A.) 166 SW 475. 

{[b] An assignment of a debt se- 
cured by mortgage passes the mort- 


earries the security, and, as this is 
part of the contract, it can no more 
be affected by parol evidence of mat- 
ters of negotiation than can the lan- 
guage of the assignment be changed 
by such evidence. State v. Hoshaw, 
98 Mo. 358, 11 SW 759. 

{d] A written promise to furnish 


board for “three persons” amounts | 


to an agreement to furnish board for 
any three unobjectionable persons 
who may be designated by the prom- 
isee, and its legal import cannot be 
varied by parol evidence that the 
contract was to board three particu- 
lar individuals. Rector v. Bernas- 
china, 64 Ark. 650, 44 SW 222. 

[e] Where technical language is 
used in a conveyance, it will be pre- 
sumed that it was intended in a 
technical sense, and parol evidence is 
not admissible to vary its legal ef- 


fect. Ryan v. Goodwyn, 16 S. C. 
Eq. 451. 
52. Rhine v. Blake, 59 Tex. 240. 
53. See infra § 1715. 
54. Davis v. Tandy, 107 Mo. A. 


437, 81 SW 457. 

55. Cal.—Roughton v. Brookings 
Lumber, etc., Co., 26 Cal. A. 752, 148 
P 539; Standard Box Co. v. Mutual 
Biscuit, Go, L01Cal. A. 46,0751, 03 
P9388 [eit Cyel. 


Fla.—Jenkins vy. LykKes, 19 Fla. 148, 
45 AmR 19. 
Tll.—Driver v. Ford, 90 Ill. 595. 


Kan.—Clark v. Townsend, 96 Kan. 
650, 652, 153 P5656. [cit Cyel: 

Mass.—Tripp v. Smith, 180 Mass. 
122, 61 NE 804; Ryan vy. Hall, 13 


aa, 


Metc. 520; Atwood v. Cobb, 16 Pick. 


227, 26 AmD 657. 
Mich.—Ferguson v. Arthur, 128 
Mich...|297, .87 4 NW. 259; . Harrow 


Spring Co. v. Whipple Harrow Co., 90 
Mich. 147, 51 NW 197, 30 AmSR 421; 
Coon y. Spaulding, 47 Mich. 162, 10 
ave 183; Stange v. Wilson, 17 Mich. 

42. 

Minn.—American Bridge Co. v. 
American Dist. Steam Co., 107 Minn. 
140, 119 NW 783; Liljengren Furni- 
ture, ete., Co. v. Mead, 42 Minn. 420, 
44 NW 306. 


Mo.—Metropolitan St. R. Co. v. 
Broderick Rope Co., (A.) 182 SW 
765; Blake Mfg. Co. v. Jaeger, 81 
Mo. A. 239. 

N. H.—Thompson vy. Phelan, 22 N. 


igioso: 
N. Y.—Boehm v. Lies, 60 N. Y. 
Super. 436, 18 NYS 577; Morrowsky 


Smith Sand, ete., Co. v. Corbin, 89 
Wash. 43, 154 P 150. 
Wis.—Irish yv. Dean, 39 Wis. 


562. 

Pe epee a ah y. Ashlin, 3 Campb. 
“Contract of sale see infra § 1478. 
56. Ala.—Nicholas v. Krebs, 11 

Ala. 230. 

Paaa arrgn v. Wheeler, 8 Metc. 


Mo.—Keehring v. Muemminghoff, 
61 Mo. 403, 21 AmR 402; St. Charles 
ae Nat. Bank v. Hunt, 25 Mo. A. 

N. H.—Thompson y. Phelan, 22 N. 
Hy 339. 

N. Y.—Sheldon v. Heaton, 88 Hun 
535, 34 NYS 856, 68 NYSt 825; Van 
Allen v. Allen, 1 Hilt. 524; Thomp- 
ooh v. Ketchum, 8 Johns. 189, 5 AmD 
Aan —tones vy. Brown, 11 Oh. St. 

Tex.—Self v. King, 28 Tex. 552. 

57. See infra § 1716. 

58. Atwood v. Cobb, 16. Pick. 
(Mass.) 227, 26 AmD 657; Adamson 
v. Yeager, 10 Ont. A. 477; Wheland 
Vy. JNewee "York, etc. elke »'Co,,) =4 
Newfoundl. 118. 

59. Contracts of employment gen- 
erally see infra § 1468. 

60. Ill—Davis v. Fidelity F. Ins. 
Co., 208 Ill. 375, 70 NE 359; Union 
Special Sewing Mach. Ca. v. Lock- 
wood, 110 Ill. A. 387; Fidelity F. Ins. 
Co. v. Illinois Trust, ete., Bank, 110 


ae 92 (aff, 208. Ells 3755 JO APNE 
Mo.—Harrington v._ F. W. Brock- 
man Comm. Co., 107 Mo. A. 418, 81 


SW 629. 

N. Y.—Wightman y. New York L. 
Ins. Co., 119 App. Div. 496, 104 NYS 
214; Hichenauer v. Rentz Candy Co., 
43 Mise. 151, 88 NYS 260. 

.Pa.—Dickson v. Hartman Mfg. Co., 
179 Pa. 343, 36-A, 246. 

Wis.—Irish v. Dean, 39 Wis. 562. 
, 61. When evidence admissible see 
infra § 1640. 

62. U. S.—Olshausen v. Lewis, 18 
F. Cas. No. 10,507, 1 Biss, 419. 

Ala.—Lakeside Land Co. v. Drom- 
goole, 89 Ala. (505,07 S 444: Hart v. 
Clark, 54 Ala. 490; Clark v. Hart, 
49 Ala. 86; Wharton v. Cunning- 
ham, 46 Ala. 590; Hill v. Erwin, 44 
Ala. 661. 

Ark.—Richie v. Frazer, 50 Ark. 393, 
8 SW 143; Pickett v. Ferguson, 45 
Ark. 177, 55 AmR 545; Borden v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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particular fund.® 
[§ 1385] e. 


agreement for a specific sum.*® 


[§ 1386] f. Priority of Lien. As the legal ef- 
fect of two mortgages to secure installments of the 
same debt is to give priority as to the proceeds of 
the mortgaged property to the installments first due, 
such legal effect cannot be altered or varied by 
parol evidence tending to prove an agreement that 
the two mortgages should be of equal liens.*¢ 

[§ 1387] g. Matters Excluded by Legal Impli- 
Parol evidence is not admissible to prove 
that which the terms of the instrument exclude by 


cation. 


Peay, 20 Ark. 293; Featherston v. 
Wilson, 4 Ark. 154. 

Colo.—Welles v. Colorado ‘Nat. L. 

Assur. Co., 49 Colo. 508, 113 P 524. 
ie C.—Linville v. Holden, 9 D. C. 
329. 

Ga.—Hopkins v. Watts, 27 Ga. 490. 

Ida.—Stein v. Fogarty, 4 Ida. 702, 
43 P 681. 

Ill—Mosher v. Rogers, 117 Ill. 
446, 5 NE 583; Bristow v. Catlett, 
92 Ill. 17; Lawrence v. Schmidt, 35 
Tll. 440, 85 AmD 371; Howes v. Aus- 
tin, 35 Ill. 396; Osgood v. McConnell, 
32 Ill. 74; Galena Ins. Co. v. Kupfer, 
28 Ill. 332, 81 AmD 284. 

Ind.—Coapstick y. Bosworth, 121 
ind.wiGs) cer NEneices Muckér: ‘v../Lal- 
bott, 15 Ind. 114; Thornburgh v. New- 
castle, etc., R. Co., 14 Ind. 499; Burns 
v. Jenkins, 8 Ind. 417. 

TIowa.—Kimball v. Bryan, 56 Iowa 
632, 10 NW 218; Barhydt v. Bonney, 
55 Iowa 717, 8 NW 672. 


Ky.—Baugh v. Ramsey, 4 T. B. 
Mon. 155. 

La. 1 Mart. N. 
ot Maley 

Md.—Penniman v. Winner, 54 Md. 
Vis 


Mass.—Merrigan v. Hall, 175 Mass. 
508, 56 NE 605; Perry v. Bigelow, 
128 Mass. 129; Perkins v. Young, 16 
Gray 389; Spring v. Lovett, 11 Pick. 
417. 

Mich.—Phelps v. Abbott, 114 Mich. 
88, 72 NW 3; Oliver v. Shoemaker, 
35 Mich. 464. 

Minn.—Singer Mfg. Co. v. Potts, 
59 Minn. 240, 61 NW 238; Butler v. 
Paine, 8 Minn. 324. 

Miss.—Pack v. Thomas, 21 Miss. 
11, 51 AmD 135; Cole v. Hundley, 
16 Miss. 473. 

Mo.—Cockrill v. Kirkpatrick, 9 Mo. 
yd Higgins v. Cartwright, 25 Mo. 

609. 


BN ey atanbore v. Johnson, 91 
NW 496. 

N. H.—Lang v. Johnson, 24 N. H. 
302; Beach v. Steele, 12 N. H. 82. 

N. Y.—Zinsser v. Columbia Cab Co., 
60 App. Div. 514, 73 NYS _ 287; Col- 
lamer v. Farrington, 15 NYS 452; 
Eaves v. Henderson, 17 Wend. 190. 


Ne) Ci—Davisiiiveo Glenn. 764-NanC. 
427. 
Pa.—Stull v. Thompson, 154 Pa. 


43, 25 AL 890. 

Tenn.—Bender v. Montgomery, 8 
Lea 586; ‘Fields v. Stunston, 1 Coldw. 
40: Noe v. Hodges, 3 Humphr. 162. 

Tex.—Roundtree v. Gilroy, 57 Tex. 


176; Riley v. Treanor, (Civ. A.) 25 
SW 1054. 
Wis.—Racine County Bank  v. 


Keep, 13 Wis. 209. 

Application of rule to bills of ex- 
change and promissory notes see 
infra § 1448. 

Gaile S.—kelth) cvasibarker, sell 
Fed. 397; Gorrell v. Home L. Ins. 
Co., 63 Fed. 371, 11 CCA 240. 

Ark.—Bishop v. Dillard,’ 49 Ark. 
285, 5 SW 341. 

Cal.Guy v. Bibend, 41 Cal. 322; 
Conner v. Clark, 12 Cal. 168, 73 AmD 


529. 


Compensation for Services.%4 
has been laid down that where a contract of em- 
ployment is silent as to the compensation to be paid 
for the services the law implies a reasonable sum, 
and parol evidence is not admissible to show an 


EVIDENCE 


necessary implication. 
rei est exclusio alterius, or, as the maxim is fre- 
quently stated, expressum facit cessare tacitum. In 
other words, where there is an express contract in 
writing, it is not competent to prove facts from 
which a different contract may be implied; other- 


It 
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Expressio unius persone vel 


wise it would be necessary for the parties to every 


lated.*? 


dicial records,*® 
Ill.—Murchie v. Peck, 160 Ill. 175, 


43 NE 356; Mumford y. Tolman, 157 , 


Til. 258, 41 NE 617. 

Iowa.—McKee v. Needles, 123 Iowa 
195, 98 NW 618; Van Vechten v. 
Smith, 59 Iowa 173, 13 NW 94. 

Mass.—McCusker v. Geiger, 195 
Mass. 46, 80 NE 648; Currier v. Hale, 
8 Allen 47; St. Louis Perpetual Ins. 
Co. v. Homer, 9 Metce. 39. 


Minn.—Harrison vy. Morrison, 39 
Minn. 319, 40 NW 66. > 
eee wes v. Hoffman, 41 Miss. 


Mo.—Mechanics’ Bank v. Terry, 67 
Mo.) A 12, 
ae H.—Hoyt v. French, 24 N. H. 
N. Y.—Gridley v. Dole, 4 N. Y. 
ae Lewis v. Jones, 20 N. Y. Super. 
N. C.—Evans vy. Freeman, 142 N. C. 
61, 54 SE 847. 


Or. enue v. Wilson, 26 Or. 251, 
390 JP LT85; 
Tenn Ellis v. Hamilton, 4 Sneed 


52, 

Tex.—Franklin v. Smith, 1 
Unrep. Cas. 229 

Eng.—Abrey v. Crux, L. R. 5 C. P. 
oi, Ae Re! 19D. 

64. Contracts of empioyment gen- 
erally see infra § 1468. 

65. Clark v. Townsend, 96 Kan. 
650) -652, 153 P5590 Eeit. ‘Cye];" Wil- 
liams v. Kansas City Suburban Belt 
R. Co., 85-Mo. “A. 103. 

66. Isett v. Lucas, 17 Iowa 503, 
85 AmD 572. 

Mortgages 
§§ 1514-1517. 

67. U. S.—Standard Sanitary Mfg. 
Co! ‘vy. Arrott, 135) Fed: 750, 68 CCA. 


388. 
Fla.—Harrell vy. Durrance, 9 Fla. 


490. 
La.—St. Landry State Bank ov. 
Meyers, 52 La. Ann 1769, 28 S 136. 
Mass —Neale v. American Electric 


Vehicle Co., 186 Mass. 303, 71 NE 
566. 


Tex. 


generally see infra 


Eng.—Grimman v. Legge, 8 B. & 
Cra 245, 115-5 HCl 164, 108, Reprint 
1063; Budd v. Fairmaner, 8 Bing. 48, 
21 ECL 439, 131 Reprint 318; Moon 
v. Witney Union Guardians of Poor, 
3 Bing. N. Cas. 814, 32 ECL 336, 132 
Reprint 624; Mitchell v. Darthez, 2 
Bing: N. Cas. 555, 29 ECL, 659, 132 
Reprint 217; Rich v. Jackson, 4 Bro. 
Cr. 515, 29 Reprint 1017; Dickson v. 
Zizinia, 10 C. B. 602, 70 ECL 602, 138 
Reprint 238, 23 ERC 494; Pettitt v. 
Mitchell, C. & M. 424, 41 ECL 233; 
Parkinson v. Lee, 2 Bast 314, 102 Re- 
print 389; Roddy We Fitzgerald, Gye Lake 
la (Cas. 856, 10 Reprint 1518; Moor- 
som v. Kymer, 2M. & .S. 303, 105 
Reprint 395; Cowley v. Dunlop, 7 T. 
u.Oo; 101 Reprint 1135; Cook v. 
Jennings, 7 “TZ. R, -381, 101 Reprint 
1032; Walpole v. Cholmondeley, a 
T. R. 138,101 Reprint 897; Cutter 
v. Powell, 6 T. R. 320, 101 Reprint 
573; Toussaint v. Martinnant, 2 T. 
R. 101, 100 Reprint 55; Preston v. 
Merceau, 1 W. BI. 1249, 96 Reprint 
736. 


agreement to provide in terms that they are not to 
be bound by anything which is not expressly stipu- 


[§ 1388] B. Writings within Rule—1. Public 
or Official Records, Documents, or Proceedings—a. 
Judicial Records or Proceedings—(1) In General. 
The rule under discussion is stringently enforced 
to forbid the admission of any parol or extrinsic 
evidence to contradict, impeach, vary, or explain ju- 


especially where the right. of third 


68. U. S.—lLyon v. Perin, eic., 
Misi Cor Jt25 URS) 698") 8 SCt L0e4: 
‘3i L. Ed. 839; Garrett v. Sweet 
Valley wines Cor, 625i ned aaiie 


Doyle-Kidd Dry Goods Co. v. Sadler- 
Lusk Trading Co., 206 Fed. 813; Blue 
Mountain Iron, etc., Co; Wi. Portner, 
131 Fed. 57, 65 CCA [certiorari den 
LOSE Us Sat 600, os SCte (oo, 140) lured: 
355]; Equitable Trust Co. v. Smith, 
(CCA) 77 Fed. 677, 23 CCA 594; Hum- 
phreys v.. Cincinnati Third Nat. 
Bank, 75,.Fed. 852, 21 CCA 538: Dil- 
worth v. Johnson, 6 Fed. 459; Riggs 
Vv. .Collins) 200 a Casa uNo: 11, 824, 2 
Biss. 268 [aff 14 Wall. 491, 20 L. ‘ed. 
723]; Vogler v. Spaugh, 38 Hew Cas. 
No. 16,988, 4 Biss. 288. 

Ala.—Choate v. Southern R. Co., 
143 Ala. 316, 39 S 218; Hanchey v. 
Cockrey, 81 Ala. 149, ts 259; King 
v. Martin, 67 Ala. 177; Weakley Vv. 
Gurley, 60 Ala. 399: Thomason Vv. 
Odum, 31 Ala. 108, 68 AmD 159; 
State v. Allen, 1 Ala. 442, 

Ark.—Gates v. Bennett, 33 Ark. 
475; Newton v. State Bank, 14 Ark. 
9, 58 AmD 368; Smith v. Talbot, 11 


rete 666; May v. Jameson, 11 Ark. 
Cal.Hoffman v. San Francisco 

SupersyCt., a0 Cal. 14 ot cil Paes G2) 

Wilson v. Wilson, 45 Cal. 399. 
Conn.-—Douglass v. Wickwire, 19 


Rogers v. Moor, 2 Root 


Ga.—Warthen v. Melton, 132 Ga. 
113, 68 SE 832, 131 AmSR 184; 
Guerry v. Perryman, 6 Ga. 119. 

Ida.—Havird vy. Boise County, 2 
Ida. (Hasb.) 687, 24 P 542. 

Ill.—Kuzak v. Anderson, 267 Ill. 
609, 108 NE 662; Horn v. Metzger, 
234 Ill. 240, 84 NE 8938; Godfrey v. 
Phillips; =2095 ebll 584; pag oNGh eto 
Rubel v. Title Guarantee, etc., Co., 
199 Ill. 110, 64 NE 1033 [aff 101 Il. 
A. 439]; Palmer v. Sanger, 143 Ill. 
34, 32 NE 390; Roche v. Beldam, 119 
Ill. 320, 10 NE 191; Robinson v. Fer- 
guson, 78 Ill. 538; Herrington vy. Mc- 
Collum, 73 Ill. 476; Rivard v. Gard- 
ner, 39 Ill. 125; Garfield v. Douglass, 
22 ill. 100, 74 AmD—-1387; Gray. v- 
Gillilan, 15 Ill. 453, 60 AmD 761; 
Zimmerman vy. Zimmerman, 15 Ill. 
84; Savio v. Vieno, 203 Ill. A. 631; 
National Cash Register Co. v. Jibben, 
200 Ill. A. 600; Toledo Computing 
Scale Co. v. Johnson, 194 Ill. A. 159; 
Macoupin County Schools v, Craw- 
ford, 155 Ill. A. 170; Bishop v. Welch, 
149 Ill. A. 491; Kelly v. Fahrney, 145 
Til. A. 80 [aff 242 Tll. 240, 89 NE 
984] 2 nherriman Vireo. Ts til A; 
230; Martin v. Todd, 121 Ill. A. 230; 


COND: 489; 
59. 


Reddish, stv= Shaw, sda TMA, 3372 
Rubel v. Title Guaranty, ete., Co., 
LOL Ae so %ee[atheel One) we kL OreiGd. 


Baton v. Harth, 45 Ill. A. 
355; Saterlee v. Hickman, 38 Ill. A. 
139; Weigley v. Matson, 24 Ill. A. 
Lisselatie 25 .-nul. 64,. 16 VNB ess Lacs 
AmSR 355]; Dillman vy. Nadelhoffer, 
Zo dle LOS: [att Ls WU GGT tie Nie 
88]. 

Ind.—Straub v. Terre Haute, etc., 
R. Co.,. 185 Ind, 458, 35 NE 504; 


NE 1033]; 
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persons acquired under a judgment would be af- | fected.°° 


Bentley v. Brown, 123 Ind. 552, 24 
NE 507; Case vy. State, 5 Ind. 1; Hitt 
Vv. Carr, 62 Ind. A. 80, 109 NE 456; 
Morgantown Mfg. Co. v. Hicks, 43 
Ind. A. 32, 86 NE 856; Pickrell v. 
Jerauld, 1 Ind, A. 10, 27 NE 433, 
AmSR 192. 

Ind. T.—Barringer vy. Booker, 1 
Ind. T. 422, 35 SW 246. 

Iowa.—Wray v. Wray, 


50. 


159 Iowa | 


230, 140 NW 414; Grimes v. Ellyson, | 


130 Iowa 286, 105 NW 418; State v. 
Miller, 95 Iowa 368, 64 NW 288; 
Maynes v. Brockway, 55 Iowa 457, 8 
NW 317; Ney v. Dubuque, etc., Co., 
tee 347; Farley v. Budd, 14 lowa 
289. 

Kan.—Sparks y. Martin, 96 Kan. 
282, 150 P 532, AnnCasi918E 324; 
Mitchell v. Insley, 33 Kan. 654, 7 P 
201; In re Macke, 31 Kan. 54, 1 P 
785; In re Watson, 30 Kan. 753, 1 P 
775; Winans v. Rosecrans, 8 Kan. A. 
455, 54 P 508; Merrill v. Ness Coun- 
CSA ESA ie Vg Oey beeO9s 

Ky.—Riddell v. Boone County, 183 
Ky. 77, 208 SW 323; Fox v. Lantrip, 
169 Ky. 759, 185 SW 1386; Barnett v. 
Gilbert, 164 Ky. 564, 175 SW 1029; 
Millikin v. Gillum, 135 Ky. 280, 122 
SW 151; Renshaw v. Cook, 111 SW 
377, 33 KyL 860; Pilcher v. Ligon, 91 
Ky. 228, 15 SW 613,.12) Kyl 860; 
Bennett v. Tiernay, 78 Ky. 580; Green 
v. Goodrum, 4 Metc. 274; Triplett v. 


Gillen, 6 J. J. Marsh. 564; Handley 
Voi Russells pidards) 1450) ePorter ) ov. 
Young, 6 Ky. Op. 381. 


La.—MclInnis v. Wingate, 138 La. 
682, 70 S 610; Townsend v. Fontenot, 
42 La. Ann. 890, 8 S 616; Mann v. 
Mann, 33 La. Ann. 351; Green v. 
Reagan, 32 La. Ann. 974; Henderson 
vy. Walmsly, 23 La. Ann. 562; Nolan 
v. Babin, 12 Rob. 531; Skipwith v. 
His Creditors, ¥9 ‘La. 198: Williams 
v. Hooper, 4 Mart. N. S. 176. 

Me.—Pennell vy. Card, 96 Me. 392, 
52 A 801; Goodrich v. Senate, 92 Me. 
248, 42 A 409; Treat v. Maxwell, 82 
Me. 76, 19 A 98; Sturtevant v. Ran- 
dall, 53 Me. 149; Willard v. Whitney, 
49 Me. 2385; Cragin v. Carleton, 21 
Me. 492; Hunt v. Hlliott, 20 Me. 312; 
Ellis v. Madison, 13 Me. 312. 

Md.—Burgess v. Lloyd, 7 Md. 178; 
Butler v. State, 5 Gill & J. 511; Mary- 
and Ins. Co. v. Bathurst, 5 Gill & J. 
159, 

Mass.—Ryan y. Annelin, 228 Mass. 
591, 118 NE 257; Barrett Mfg. Co. v. 
Shea, 225 Mass. 252,114 NE. 307; 
Haskell v. Cunningham, 221 Mass. 49, 
108 NE 915; Cote v. New England 
Nav. Co., 213 Mass. 177, 99 NE 972; 
Warburton v. Gourse, 193 Mass. 203, 
79 NE 270; Bent v. Stone, 184 Mass. 
92, 68 NE 46; Speirs Fish Co. v. 
Robbins, 182 Mass. 128, 65 NE 25; 
Tufts v. Hancox, 171 Mass. 148, 50 
NE 459; Com. v. Lane, 151 Mass. 
356, 24 NE 48; Com. v. Certain In- 
toxicating Liquors, 135 Mass. 519; 
Winchester v. Thayer, 129 Mass. 129; 
May v. Hammond, 146 Mass. 439, 15 
NE 925; Butler v. Suffolk Glass Co., 
126 Mass. 512. 

Mich.—Howland v. Prentice, 143 
Mich. 347, 106 NW 1105; Sweet v. 
Gibson, 123 Mich. 699, 83 NW 407; 
Waldron v. Palmer, 104 Mich. 556, 
62 NW 731; Holmes v. Cole, 95 Mich. 
272, 54 NW 761; Hodges v. Bagg, 81 
Mich. 243, 45 NW 841; Weaver v. 
Lammon, 62 Mich. 366, 28 NW 905. 

Miss.—Clark v. State, 100 Miss. 
751, 57 S 209; Penola County v. Car- 
rier, 92 Miss. 148, 45 S 426; Jones 
v. Williams, 62 Miss. 183; Sadler v. 
Prairie Lodge, 59 Miss. 572; Murrah 
v. State, 51 Miss. 652, 

Mo.—Davidson v. I. M. Davidson 
Real. bst ete. (Cos) 226aMouid.. 125 
'SW 1148, 136 AmSR 615; Cumberland 
Presb. Church Bd. of Ministerial Re- 
lief v. Drummond, 167 Mo. 54, 66 SW 
930; Sutton v. Cole, 155 Mo. 206, 55 
SW 1052; Long v. Long, 141 Mo. 
852, 44 SW 3841; Brown v. Walker, 
85 Mo. 262 [aff 11 Mo. A. 226]; Sweet 
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This 
v. Maupin, 65 Mo. 65; Knight v. 
Cherry, 64 Mo. 513; Montgomery v. 
Farley, 5 Mo. 233; Cook v. Renrod, 
111 Mo. A. 128, 85 SW 676; State v. 
Stinebaker, 90 Mo. A. 280; Atwood v. 
Atwood, 55 Mo. A. 3870; West v. 
Moser, 49 Mo. A. 201; Crockett v. 
Althouse, 35 Mo. A. 404. 

Nebr.—Slater v. Skirving, 51 Nebr. 
108, 70 NW 493, 66 AmSR 444. 

N. J.—Wallace v. Coil, 24 N.S. 
L. 600; Fogg v. Ocean City Sewer Co., 
72 Nu de Eq. 736, 66 A 609. 

N. Y.—Lorillara v. Gyde, 122 N. Y. 
41, 25 NE 292, 19 AmSR 470; Brooks 
v. New York, 57 Hun i04, 140 NYS 
Uo DLS Ve ‘Sims, 12 Hun 231 [rev 
on other grounds 75 N. Y. 466]; Peo. 
v. Powers, 7 Barb. 462 [aff 6 N. Y. 
50]; Hard v. Shipman, 6 Barb. 621; 
Matter of Broderick, 25 Misc. 534, 56 
NYS 99; Young v. Conklin, 3 Misc. 
122, 28 NYS 993; Green v. Clark, 5 
Den. 497; Brintnall vy. Foster, 7 
Wend. 103. 

N. C.—Tomlinson vy. Bennett, 145 
N.C. 279; 59 SH. 37; Batts v. Staton, 
123 N. Cc. 45, 31 SE 372; Forbes v. 
Wiggins, 112 N. C. 122, 16 SH 905; 
Baker v. Garris, 108 N. C. 218, 13 SE 
2; Galloway v. McKeithen, 27 N. C. 
12, 42 AmD 153; Wade yv. Odeneal, 14 
N.C. 423. 

N. D.—Clendening vy. Red River 
Valley Nat. Bank, 12 N. D. 51, 94 
NW 901. 

Oh.—Merchant v. North, 10 Oh. St. 
251; Leman v. MacLennan, 28 Oh. 
Cir. Ct. 137 [aff 75 Oh. St. 643 mem, 
80 NE 1129 mem]; Cincinnati v. 
Hosea, lor Oh. Cir. Ct. 7144, “10 Oh: 
Cir. Dec. 618; Topliff v. Topliff, 8 Oh. 
Cir.-Ct. 55, 4 Oh. Cir.’ Dec. 312; Barr v. 
Closterman, 2 Oh. Cir. Ct. 387, 1 Oh. 
Cir. Dec. 546. 


Okl.—Chambers v. Kirk, 41 Okl. 
696, 189 P 986. 
Or.—In re Ollschlager, 50 Or. 55, 


89 P 1049; Underwood v. French, 6 
Or. 66, 25 AmR 500. 

Pa.—Patchin v. Seward Coal Co., 
226 Pa. 159, 75 A 250, 134 AmSR 
1018; Susquehanna Mut. F. Ins. Co. 
ve" Mardorf, 152 Pa. 22,25. A’ 1234 
Cochran v. Sanderson, 151 Pa. 591, 25 
A 121; Follansbee v. Walker, 74 Pa. 
306; Withers v. Livezey, 1 Watts & 
S. 433; McDermott v. U. S. Life Ins. 
Co., 3 Serg. & R. 604; Leech v. Arma- 
tage, 2°. Dall. 125, 1 En ed. 316s 
Springer v. Wood, 3 Pa. Cas. 391, 6 A 
330; Kapp v. Shields, 17 Pa. Super. 
524; Ritter v. Keller, 12 Pa. Co. 239; 
ee v. McNeal, 3 LuzLegReg 
7 


S. C.—Hankinson vy. Charlotte, etc., 
R.iCo;, 4L S.C. Ty 19 SH 206. Parrive 
Lindler, 40 S. C. 193, 18 SE 636. 

S. D.—Culhane vy. Etting, 35 S. D. 
544, 153 NW 301; Taylor v. Neys, 11 
S. D. 605, ie NW 998; Morris v. Hub- 


bard, 10 «1 D,, «259, 12.0 NW. .8945 
Lewis v. St. Paul, ete., R. Co., 5 S. D. 
148, 58. NW 580. 

Tenn.—Union, etce., Bank v. Mem- 


phis, 107 Tenn. 66, 64 SW 138; Car- 
rick v. Armstrong, 2 Coldw. 265; 
State v. Disney, 5 Sneed 598. 

Tex.—Freeman v. McAninch, 87 
Tex. 132, 27 SW 97, 47 AmSR_79 
[rev 6 Tex. Civ. A. 644, 24 SW 922]; 
Allen v. Read, 66 Tex. 13, 17 SW 115; 
Rosenthal vy. Sun Co., (Civ. A.) 156 
SW 518; Parks v. Knox, 61 Tex. Civ, 
A. 493, 130 SW 203; Davis v. Rag- 
land, 42 Tex. Civ. A. 400, 938 SW 1099; 
Irwin v. Bexar County, (Civ. A.) 63 
SW 550; McGrady v. Monks, 1 Tex. 
Civ,5 AL 611, 720 “S'W (2959: Ruste y. 
State, 71 Tex. Cr. 283, 158 SW 519. 

Vt.—In re Bodwell, 66. Vt, 231, 28 
A 989; Post v. Smilie, 48 Vt. 185; 
Beech v. Rich, 13 Vt. 595. 

Va.—Chesapeake, etc. R. Co. v. 
Rison, 99 Va. 18, 37 SE 320; Quinn 
v. Com., 20 Gratt. (61 Va.) 138; 
Vaughan vy. Com., 17 Gratt. (58 Va.) 
386; Nichols v. Campbell, 10 Gratt. 
(51 Va.) 560; Beeson v. Stephenson, 
7 Leigh (34 Va.) 107. 


[§ 1388 


rule protects pleadings forming a 
Wash.—Nichols v. Doak, 48 Wash. 


457, 98 P 919, 125 AmSR 942; Chap- 
pell v. Chappell, 45 Wash. 652, 89 
P 166. 


W. Va.—Honesdale Shoe Co. v. 
Montgomery, 56 W. Va. 397, 49 SEH 
434; Wandling v. Straw, 25 W. Va. 
692. 

Wis.—Braun vy. Wisconsin Render- 
ing Co., 92 Wis. 245, 66 NW 196. 

Eng.—Dickson v. Fisher, 4 Burr. 
2267, 98 Reprint 183, 1 W. Bl. 664, 
96 Reprint 386; Keane v. O’Brien, Ir. 
Reebr@r Le 531) 

[a] An agreement embodied in a 
judgment cannot be varied by parol 
proot in the absence of fraud or 
mistake. Straub vy. Terre Haute, etc... 
R. Co., 185 Ind. 458, 35 NE 504. 

{b] A judgment for a specific 
amount cannot be contradicted by ex- 
trinsic evidence to show that the 
judgment was really rendered for 
the specie value of that amount of 
depreciated bank notes. Mandeville 
v. Bracy, 31 Miss. 460. 

[c] A confessed judgment in 
which a stay is claimed, but in which 
no reference is made to security, can- 
not be varied by showing a parol 


agreement for such stay “without 
security.” Mayse v. Biggs, 3 Head 
(Tenn.) 36. : 


[ad] A consent decree (1) when 
unambiguous, cannot be varied by 
evidence of the negotiations leading 
up to it. Garrett v. Sweet Valley 
Wine Co., 251 Fed. 371. (2) Where 
an action has been settled by a con- 
sent decree, and another action is 


brought to recover goods alleged to 
be due plaintiff on Such settlement, 
evidence showing that such property 
was to be delivered in addition to the 
property specified in the decree is 
inadmissible, unless it appears that 
the omission to enumerate it was due 
to fraud, accident, or mistake, Wil- 
liams v. Huson, 54 Ga. 

fe] Where a judgment has been 
satisfied and much time has elapsed 
the court will not allow it to be 
amended on parol proof. Pitman v. 
Lowe, 24 Ga. 429. 

{f] The report of a jury of view 
apnrointed to lay out a road and the 
order of the commissioners’ court 
adopting such report could not be 
varied by the testimony of a juror 
that the report did not correctly 
describe the highway as in fact sur- 


veyed and adopted by the jury. Rust 
v. State, 71 Tex. Cr. 283, 158 SW 519. 

[g] Time of opening court.— 
Where the hour for opening court is 
fixed by an order of court and the 
journal of a court held under such 
order shows that the court convened 
on the day fixed, the record is con- 
elusive evidence that the term of 


court began at the hour fixed on 
the day named, and it cannot be 
shown by parol that the court in 
fact opened at.a later hour, Davis 
v. Messenger, 17 Oh. St. 231. 

{h] Answers of a party to inter- 
rogatories on facts and articles rela- 
tive to a verbal sale alleged to have 
been made by him of immovable 
property, which negative such a sale, 
cannot be contradicted by parol evi- 
dence. Wright-Blodgett Co. v. Elms, 
106 La. 150, 30 S 811. 

69. Riggs v. Collins, 20°F. Cas. 
No. 11,824, 2 Biss. 268 [aff 14 Wall. 
491, 20 L. ed. 722}; Rivard v. .Gard- 
ner, 39 Ill. 125; Seull v. Wallace, 15 
Sere. & R.’ (Pal) -2315=Haynes: 'v. 
Swann, 6 Heisk. (Tenn.) 560. 

[a] A title resting on an adjudi- 
cation of a court of record cannot 
be set aside on the evidence of wit- 
nesses as to the impression made on 
their minds by transactions occur- 
ring more than seventeen years be- 
fore, especially where such impres- 
sions were produced mainly by the 
conduct and ex parte declarations of 
the adverse claimant. Haynes v. 
Swann, 6 Heisk. (Tenn.) 560. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1388-1390] 


part of the judgment roll,’° recitals in the record,” 
the description in a writ,’? and even, it has been 
held, the clerk’s file mark on the return of a writ,’? 
or his entry of the filing of a bill of exceptions 
It also precludes the admission of 
evidence showing the grounds of a judgment, order, 
or decree,’® or to show that the grounds on which a 
judgment was apparently based did not exist,’® or 


in his office.74 


that a verdict was improper.” 
[§ 1389] 


70. Long v. Webb, 24 Minn. 380; 
Tomlinson v. Bennett, 145 N. C. 279, 
59 SH 37. 

71. Atkinson vy. Maris, 40 Ind. A. 
718, 81 NE 745; Atwood v. Atwood, 
55 Mo. A. 370; Morris v. Hubbard, 
10S. D. 259, 72 NW 894. 

fa] A recital in an execution re- 
specting the time of the rendition 
of the judgment cannot be contra- 
dicted by oral evidence of the clerk. 
Morris v. Hubbard, 10 S. D. 259, 72 
NW 894. 

{b] Affidavit inadmissible to con- 
tradict record.—Atkinson y. Maris, 40 
Ind. A. 718, 81 NE 745. 

72. Stuart v. Morrison, 67 Me. 
4 


549. 

73. Sweet v. Gibson, 123 Mich. 
699, 838 NW 407. Contra Franke v. 
Alexander, 88 Mo. A. 35 (clerk’s file 
mark only prima facie evidence of 
when petition lodged in his office). 

74. Walker v. Smith, 50 Ga. 487. 

75. U. S.—Sadler-Lusk Dry Goods 
Co. v. Doyle-Kidd Trading Co., 206 
Fed. 813, 816 [cit Cyc]; Blue Moun- 
tain .Iron, ;ete., Co. v. Portner, 131 
Fed. 57, 65 CCA 295 [certiorari den 
195 Ur'S) 636,25 SCt 798, 497Li ied: 
355]. 

Ill.—Forsyth v. Vehmeyer, 75 Ill. 
A. 308. 

Mass.—Legg v. Legg, 8 Mass. 99. 
Pa.—Gallagher v. Kenedy, 2 Rawle 
163; Sheets v.-Hawk, 14 Serg. & R. 
173, 16 AmD 486. , ; 

Tex.—Rosenthal v. Sun Co., (Civ. 
A.) 156 SW 513. 

[a] The report of a master to 
whom a suit in equity has been re- 
ferred is inadmissible to explain or 
in any way affect the final judgment 
therein. Sparhawk v. Twichell, 1 
Allen (Mass.) 450. 

76. Sheppard v. Whitfield, 50 Ga. 
311. 

[a] Judgment against joint de- 
fendants.—In a suit on a judgment 
obtained in, another state against 
two, as joint defendants, parol evi- 
dence is inadmissible to disprove 
their joint liability to plaintiff. Pow- 
ell v. Davis, 60 Ga. 70. 


77. Taylor v. Talman, 2 Root 
(Conn.) 291. 

7g. Ala.—Milbra v. Sloss-Sheffield 
Steel, etc., Co. 182 Ala. 622, 62 S 
176, 46 LRANS 274; Deslone v. Dar- 
rington, 29 Ala. 92. 


Ga.—Selph v. Selph, 133 Ga. 409, 
63 SE 881. 

Ill.— Godfrey v. Phillips, 209 Ill. 
584, 71 NE 19. 

Iowa.—In re Burmaster, 161 Iowa 
116, 141 NW 55. 

La.—Wood v. Harrell, 14 La. Ann. 


61. 
Mass.—Richardson v. Hazelton, 101 
Mass. 108. ; 
Mich.—Lynch v. Kirby, 386 Mich. 
238. J ; 
Minn.—Dayton v. Mintzer, 22 Minn. 
393. 
Miss.—McFarlane v. Randle, 41 


Miss. 411; Cason v. Cason, 31 Miss. 
578. S 

Mo.—Lamothe v. Lippott, 40 Mo. 
pe | 


42. 
Oh.—Shroyer v. Richmond, 16 Oh. 


(2) Records of Probate Court. The 
rule against the contradiction, impeachment, or va- 
riation of judicial records by parol or other extrinsic 
evidence applies to the records of probate courts.7® 
Accordingly the courts have refused to receive such 
evidence to impeach a grant of letters of adminis- 
tration,’® or the record of the execution of an ad- 


EVIDENCE 


[§ 1390] 
In General, 


St. 455. 

Pa.—Leedom v. Lombaert, 80 Pa. 
381; Stecher v. Com., 6 Whart. 60. 

Tex.—Dickson v. Moore, 9 Tex. 
Civ. A. 514, 30 SW 76. 

{a] Recitals in orders.—Bishop v. 
Hampton, 15 Ala. 761. 

[b] Recital in record of appoint- 
ment of guardian.—Lynch vy. Kirby, 
36 Mich. 238. 

[c] Date of decree.—Richardson 
v. Hazelton, 101 Mass. 108. 

{d] Holding over of executor.— 
Brown v. Williams, 16 La. 344. 

[e] Certificate of oath of sub- 
scribing witness.—Godfrey v. Phil- 
lips, 209 Ill. 584, 71 NE 19. 

79. Eslava v. Elliott, 5 Ala. 264, 
39 AmD 326; Hankinson v. Charlotte, 
etel, R. ‘Cot, 41'S. Chil o19) SE 206. 

[a] Irregularities respecting bond 
and oath.—EHslava v. Elliott, 5 Ala. 
264, 39 AmD 326. 

[b] Letters issued without au- 
thority.—Where letters of curator- 
ship are offered in evidence the ad- 
verse party may prove that no order 
had been made appointing a curator, 
for such evidence does not contradict 
the letters but shows that they were 
issued without authority and in 


error. Lawson v. Mosely, 6 La. Ann. 
yer' Taylor v. Jones, 3 La. Ann. 
Pt te ] Conditional signature of 
surety.—Taylor v. Jones, 3 La. Ann. 
eae Naylor v. Brown, 32 Misc. 


298, 66 NYS 729; 
1 CNS Ye) 540, 
[a] A statute making copies of 
the records of wills evidence, was 
not designed to give to persons 
claiming under such instruments any 
undue advantage when a question 
was mooted as to their honest or 
legal execution. The intention was 
to make them prima facie evidence 
for the sake of convenience. But 
when such record is produced, the 
ordinary principles of evidence be- 
come applicable, one of which is that 
the statements of a subscribing wft- 
ness made out of court which do not 
coincide with his affidavit at the 
time of probate, or with the import 
of the attestation clause, may be in- 
troduced by way of contradiction. 
Otterson ‘Vv. Hatftord; 36 N. Jada. 129, 
13 AmR 429. 
g2. Naylor v. Brown, 32 Misc, 298, 

INNIS Uaioe 
83. Ala.—Ex p. Davis, 95 Ala. 9, 
11 S 308; Dudley v. Stansberry, 5 
Ada, Avy 491, (59° S 379. 

Cal.—Kriste v. International Sav. 
ete., Bank,) 17), Cal... 301, 119 BP 666. 

Conn.—Douglass v. Wickwire, 19 
Conn. 489. 

Tll.— Garfield v. Douglass, 22 Ill. 
100, 74 AmD 1387; Pfeiffer v. Mc- 
Cullough, 115 Ill. A. 251;.Saterlee v. 
Hickman, 38 Ill. A. 139. 


Morris v. Keyes, 


Ind.—Brackney v. State, 182 Ind. 
343, 106 NE 532. 
Me.—-Dolloff v. Hartwell, 38 Me. 


54; Ayer v. Fowler, 30 Me. 347; 
Carey v. Osgood, 18 Me. 152. 
Mass.—May v. Hansmond, 146 
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ministrator’s bond.®° 

The record of a will is not conclusive,®! but may 
be attacked as not being a correct copy of the will.8? 
(3) Records of Justice’s Court—(a) 
Parol or extrinsic evidence is usually 
held inadmissible to vary or contradict the record 
or docket of a justice of the peace, showing pro- 
ceedings before him,®* although there are some de- 
cisions to the contrary.*+ 
justice’s return on appeal,®* or his certificate as to 
the proceedings in a cause before him,®* and will 
preclude a showing that the justice intended to enter 
a judgment different from the one recorded in his 
docket,** or that the form of the judgment was the 
result of a supposition that no other could properly 
be entered in the case.°§ 


This rule will protect a 


But it has been held that 


Mass. 439, 15 NE 924. 
Mich.—Weaver v. Lammon, 62 
Mich. 366, 28 NW 905; Clark v. 
Holmes, 1 Dougl. 390. 
Mo.—Sutton vy. Cole, 155 Mo. 206, 


55 SW 1052; Cooksey v. Kansas City, 
etce., R. Co., 74 Mo. 477; Murray v. 
Lafton, 15 Mo. 621; Ruoff v. Fitz- 
gerald, 128 Mo. A. 639, 106 SW 1110. 

N. Y.—Smith v. Compton, 20 Barb. 


262; Hard v. Shipman, 6 Barb. 621. 
N. C.—Jones v. Judkins, 20 N. C. 
454, 34 AmD 302. 


Oh.—Herig v. Nougaret, 7 Oh. St. 
foe Sigler v. Shaffer, 29 Oh. Cir. Ct. 
Pa.—Gardner v. Davis, 15 Pa. 41; 
Coffman v. Hampton, 2 Watts & S. 
377, 37 AmD 511; Ritter v. Keller, 
2 Pa. Dist. 519,12 Pas Co; 239; 

Tenn.—Witt v. Russey, 10 Humphr. 
208, 51 AmD 701. 

Tex.—Irwin v. Bexar County, (Civ. 
A.) 63 SW 550. 

Vt.—Owen v. State, 55 Vt. 47; 
Eastman v. Waterman, 26 Vt. 494; 
Pike v. Hill, 15 Vt. 183; Bernard v. 
Flanders, 12 Vt. 657; Spaulding v. 
Chamberlain, 12 Vt. 538, 36 AmD 358. 

N. S.—Bauld v. Reid, 36 N. S. 127. 


[a] Appearance of parties.— 
Facey v. Fuller, 13 Mich. 527. 

[b] Number of prosecutions.— 
Sayles v. Briggs, 4 Mete. (Mass.) 
421. 

[c] An entry of a magistrate al- 


lowing time for a party to give se- 
curity for an appeal from his judg- 
ment cannot be impeached by parol 
evidence to show that such entry 
was made without an affidavit of the 
party that he was then unprepared 
with sécurity. Long v. Weaver, 52 
IN. G. 626, 

[d] The deposition of a justice 
who rendered a judgment cannot be 


received to discredit it. Pauly ave 
Hussey, 35 Me. 97. 
84. Albie v. Jones, 82 Ark. 414, 


102 SW 222, 12 AnnCas 433; Squires 
v. Detwiler, 45 Colo. 366, 101 P 342; 


Hamill v. Ferrier, 8 Colo. A. 266, 
45 .P 522: 
[a] The record is merely prima 


facie evidence of its recitals. Albie 


v. Jones, 82 Ark. 414, 102 SW 222, 
12 AnnCas 438. : 
[b] Date of judgment.—A jus- 


tice’s docket is not conclusive evi- 
dence of the date of the rendition 
and entry of a judgment, but may 
be shown to be erroneous in that re- 
gard. Brand v. Swindler, 68 W. Va. 
571, 70 SE 362. 

85. Holden v. Barrows, 39 Me. 
135; Young vy. Conklin, 3 Misc. 123, 
23 NYS 998. 

[a] Whe adjournment of a court 
is a part of the trial and the jus- 
tice’s return as to the same is con- 
clusive. Young v. Conklin, 3 Misc. 
123, 23-NYS. 993. 

86. McLean v. Hugarin, 13 Johns. 
(N. Y.) 184. 


87. Wilkerson v. State, 105 Ark. 
3867, 151 SW 518; . Zimmerman v. 
Zimmerman, 15 Ill. 84; Birma v. 
Muir, 152 Ill. A. 505. 

88. Brintnall v. Foster, 7 Wend. 
(Ns OY...) #103, 
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a justice’s certificate of the time when an execu- 
tion and return of levy on real estate was recorded 
in his office is only prima facie evidence, and parol 
evidence is admissible to show the time when such 
record was made.®® Where a justice’s docket omits 
to enter a proceeding which should be entered, other 
proper evidence may be admitted to prove the pro- 
ceeding.°° 

[§ 1391] (b) Proceeding to Obtain Surety of 
Peaee. It has been held that the record of a jus- 
tice in a proceeding before him to obtain surety of 
the peace is not conclusive, but may be contradicted 
by parol evidence.®4 

[§ 1392] (4) Records of Police Court. The 
rule against the controlling of judicial records by 
parol evidence has been applied to the records of a 
police court.°? 

[§ 1393] (5) Foreign Judgments. The rule 
that a judicial record cannot be contradicted apples 
where an action is brought in one state upon a judg- 
ment obtained in another state.°° But it has been 
held that the sentence of a foreign court of admir- 
alty condemning property is only prima facie evi- 
dence of the facts upon which the condemnation 
purports to be founded, and in a collateral action 
such evidence may be rebutted by proof that no 
such facts existed.% 

[§ 1894] (6) Record as to Particular Matters 
—(a) Acknowledgment of Service. Parol evidence 
is not admissible to vary the date of the acknowl- 
edgment of service on a bill of exceptions. 

[§ 13895] (b) Appraisement. Parol evidence is 
not competent to contradict or impeach the report 
or action of appraisers on execution proceedings,°® 
or in ejectment.®7 

[§ 1396] (c) Assignment of Dower. The rec- 
ord of an assignment of dower is conclusive as to 
the identity of the land set off®® and its boun- 
daries,®® and also as to dower having been assigned 
in all the land.t 

[§ 13897] (d) Drawing of Jury. Parol evidence 
is not admissible to impugn the certificate of of- 
ficers to whom the selection or drawing of jurors is 
confided,” 

[§ 1398] (e) Duration of Judgment for Ali- 
mony: Where a judgment for alimony does not re- 
cite the length of time for which it is to be paid, 


it cannot be shown that there was a parol agree-. 


ment between the parties before the entry of the 
divorcee judgment that the alimony adjudged should 


89. Morton v. Edwin, 19 Vt. 77. [a] 
90. Anderson v. Henry, 45 W. Va. 


EVIDENCE 


Absence of the clerk cannot 
be shown where by the certificate 


[§§ 1390-1401 


continue during the life of the woman, for the ef- 
fect of such testimony would be to contradict the 
terms and legal effect of the judgment.* 

[§ 13899] “(f) Elements or Items Included in 
Verdict or Award. It may be shown that in the 
trial of an action the fury allowed in their award 
of damages certain items embraced within the dec-- 
laration;* but the rule against contradicting the rec- 
ord precludes any showing that in a suit brought for 
one cause of action’ damages were given for another 
and different cause of action,® or for anything not in- 
cluded in the declaration.® Similarly, where an ac- 
tion has been tried by the parties and the court on 
the theory that plaintiff is entitled to have a cer- 
tain matter considered as an element of his dam- 
ages, the record of the case cannot be contradicted 
by testimony of the jurors that they did not include 
any allowance on account of such matter in their 
verdict.7 Nor can it be shown after the confirma- 
tion of the report of commissioners allowing dam- 
ages for the widening of a street that in the amount 
awarded by them to a certain person was included a 
sum intended for the benefit of another person, and 
for a purpose not appearing in the report.® 

[§ 1400] (g) Inquisition of Lunacy. It has 
been held that the record of selectmen who are 
made by statute a judicial tribunal for holding 
inquisitions of lunacy cannot be impeached by parol 
evidence;? but any person not a party to an in- 
quisition may, if the proceeding is admitted in evi- 
dence against him, introduce other evidence to 
show that the alleged lunatic was of sound mind 
at any period of the time covered thereby.’ 

[§ 1401] (h) Judicial or Execution Sale. The 
general rule with respect to the conclusiveness of 
records applies to the record of a judicial or execu- 
tion sale! Consequently it cannot be shown by 
parol or extrinsic evidence in contradiction of the 
record that necessary prerequisites to the sale were 
omitted;!2 that the sale did not pass the quantity 
of land 2° or the title ** which the record shows to 
have passed; that the real purchaser was a person 
other than the one stated on the record; that the 
terms and conditions of sale were other than those 
appearing by the record;'® or that property was 
sold without authority.17 But parol evidence has 
been held admissible for the purpose of showing 
the amount of money received by an administrator 
for a sale of land to be different from the amount 
named in the report of sale made by him.!8 


pearing by the record is conclusive 
evidence. Collins v. Ball, 82 Tex. 


319, 31 SE 998. or procés verbal his presence ap-| 259, 17 SW 614, 27 AmSR 877. 
91. Smelzer vy. Lockhart, 97 Ind.| pears. State v. Clarkson, 3 Ala. 378; 12. Monroe County vy. Clark, 134 
3A. State v. Revells, 31 La. 387. Ark. 100, 203 SW 264; Pritchard v. 
92. Tufts v. Hancox, 171 Mass. [b] Signature.—Where the clerk’s | Madren, 31 Kan. 38, 2 P 691. 
148, 50 NE 459; Com. v. O’Brien, 152|name appears to the certificate, it 13. Thompson vy. Wofford, 13 S. 
Mass. 495, 25 NE 834; Sewall v.| cannot be shown that it was not|C. 216. 


Sullivan, 108 Mass. 355. Signed by him. 
93. Field v. Gibbs, 9 F. Cas. No.| Ala. 378. 

4,768, Pet. C. C. 155; Powell v. Davis, 3. 

60 Ga. 70. 352, 68 NW 283. 


94. Ocean Ins. Co. v. Francis, 2 


State v. Clarkson, 3 14. 
Maxwell v. 


4. Wallace vy. Coil, 


McKenzie v. Cacon, 40 la. 


Ann. 157, 4 S 65. 
Sawyer, 90 Wis. yee Small v. Hodgen, 1 Litt. (Ky.} 
ZEEINGOE TS ee 16. Lewis v. Labauve, 13 La. Ann. 


Wend. (N. Y.) 64, 19 AmD 549. 600. 382; Vandever v. Baker, 13 Pa. 121; 
95. Shealy v. McClung, 50 Ga. 5. Wallace v. Coil, 24 N. J. L.| Myers v. Lindsay, 5 Lea (Tenn.) 331. 
485. ene 600. [a] A record showing a sale by 
96. Tibbits v. Merrill, 12 Me. 122; 6. Craig v. Todd, 5 S. C. L. 551. |!the acre cannot be contradicted. 
Boody v. York, 8 Me. 272; Fletcher 7. Oster v. Broe, 161 Ind. 113, 64, Myers v. Lindsay, 5 Lea (Tenn.) 
v. State Capital Bank, 37 N. H. 369.| NE 918. 3a, 
97, Patrick ev." W.00ds, 3 = Bibp 8. Turner v. Williams, 10 Wend. 17. Pitts v. Clark, 2 Root ¢Conn.) 


(Ky.) 29. 
98. Young v. Gregory, 46 Me. 475. 9. 
995) Marr Sv. eiart. eat Ar koro oe 
1. Fuller v. Ruse, 153 Mass. 46, 

26 NE 410. 11, 
2. State v. Allen, 1 Ala. 442; State | 878; 

v. Johnson, 116 La. 856, 860, 41 S 

117 [quot Cyc]. 


GNe Y,) 139: 


18 AmD 417. 


Collins v. 


[a] 


Hastport v. Belfast, 40 Me. 262. 
10. Aber v. Clark, 10 N. J. 
See infra § 1725. 

Linton v. Wikoff, 12 La. Ann. 
Ball, 
SW 614, 27 AmSR 877. 
The name of the land as ap- 18. 


221; Henbaugh v. Powell, 3 Pa. Dist. 
UGe Von Pa Cor 3607 

[a] Execution paid.—Pitts Vv. 
Clark. 2 Root (Conn.) 221. 

Rights of third persons precluding 
reception of parol evidence see infra 


§ 1729. 
State v. Lindley, 98 Ind. 48.. 


L. 217, 


82 Tex. 259, 17 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1402-1410] 


[$ 1402] (i) Orders of Court. The rule for- 
bidding the admission of parol or extrinsic evidence 
to contradict or vary judicial records or the recitals 
therein applies to orders of the court;!® but such 
evidence is admissible for the purpose of rebutting 
a charge of fraud in the procurement of an order.?° 

[§ 1403] (j) Poor Debtor Proceedings. It has 
been asserted as the rule that a certificate of jus- 
tices of the peace as to the administration of a poor 
debtor’s oath or bond is conclusive,21 unless its 
effect is destroyed by an agreed statement of facts 
or the voluntary admission of illegal testimony ;?2 
and the same is true as to the certificate that due 
notice was given to the creditor.24 But in other 
jurisdictions the contrary rule prevails.?4 

[§ 1404] (k) Recognizance, It has been laid 
down that the record of a recognizance may not 
be controlled or impeached by parol evidence,?®> at 
least between the parties;?* but a contrary view has 
been expressed with relation to a magistrate’s cer- 
tificate of recognizance on issuing a writ of re- 
plevin.?7 

[§ 1405] (1) Satisfaction of Judgment or Exe- 
cution. An entry of satisfaction of a judgment or 
execution is, in the absence of statute giving it a 
different effect, nothing but a receipt, and, like any 
other receipt, may be explained or varied by satis- 
factory evidence that payment was not in fact 
made.?§ 


[§ 1406] (m) Stay of Execution. Parol evi- 
19. Ala.—Deslonde v. Darrington, 
29 Ala. 92. be contradicted or 


EVIDENCE 
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dence is not admissible to prove that so much of 
the entry of a judgment by confession as relates 
to a stay of execution was without the consent 
of the person by whom the judgment was con- 
fessed.?° 

[§ 1407] (n) Stipulations. A clear stipulation 
in writing with respect to certain suits is protected 
by the rule under discussion, and eannot be varied 
or contradicted by parol evidence.®° 

[§ 1408] (0) Time of Issuing Process. The 
true time of filling up a process and placing it in the 
officer’s hands for service or execution may be 
shown by extrinsic proof irrespective of the date 
of the process.*! 

[§ 1409] (p) Time of Signing or Entering 
Judgment. A statement of the record as to the 
time of signing or entering up a judgment is a ma- 
terial part thereof and hence cannot be contradicted 
by parol or extrinsic evidence;** and the same rule 
applies to orders, except in a direct proceeding to 
set them aside.** But the exact hour of the entry 
of a judgment may be proved, as matter dehors 
the record, by competent evidence,? unless such 
proof would tend to impeach the record.?> 

[§ 1410] (7) Minutes of Court—(a) In Gen- 
eral. The minutes of a judge or clerk are ordinar- 
ily proved by the production of the proper docket 
and showing by inspection that there is a minute, 
in which ease it cannot be contradicted, explained, 
or enlarged by parol evidence ** in the absence of 


of deeds, is a record which cannot|by parol, although the date of both 


impeached by | execution and judgment is the same, 


Ill—Boynton v. Peo., 155 Ill. 66, 
NE 622. 


39 

Ky.—Barnett v. Gilbert, 164 Ky. 
564, 175 SW 1029. 

Mo.—Ainge vy. Corby, 70 Mo. 257. 

S. D.—Lewis v. St. Paul, etc. R. 
Co., 5 S. D. 148, 58 NW 580. 

[a] Orders of a fiscal court are 
within the rule. Barnett v. Gilbert, 
164 Ky. 564, 175 SW 1029. 

[b] An order of adjournment pre- 
cludes the reception of parol evi- 
dence that the -court was in fact in 
session at a certain time subsequent 
to such order. Ainge v. Corby, 70 


Mo. 257. 
20. Stell v. Glass, 1 Ga. 475. 
Sustaining instrument generally 


see infra § 1702. 

21. Clement v. Wyman, 31 Me. 50; 
Burnham v. Howe, 23 Me. 489; Ful- 
lerton v. Harris, 8 Me. 393. 

22. Clement v. Wyman, 31 Me. 
0. 

23. Clement v. ,;Wyman, 31 Me. 
50; Cunningham v. Turner, 20 Me. 
435; Brown v. Watson, 19 Me. 452; 
Colby v. Moody, 19 Me. 111; Carey 
v. Osgood, 18 Me. 152; Churchill v. 
Hatch, 17 Me. 411 [expl Knight v. 
Norton, 15 Me. 337]; Agry v. Betts, 
12 Me. 415. ’ 

24. Slasson_v. Brown, 20 Pick. 
(Mass.) 436; Parker v. Staniels, 38 
Ns, 251. 

[a] Sufficiency of service.—Parol 

evidence is admissible to show that 
the place where service was made of 
notice of an application of a debtor 
to take the poor debtor’s oath was 
not “the last and usual place of 
abode of the creditor,” within a stat- 
ute authorizing service by leaving 
a copy of the notice at such_place. 
Smith v. Randall, 1 Allen (Mass.) 
456. ; 
25. Longley v. Vose, 27 Me. 179; 
Watts v. Stevenson, 169 Mass. 61, 
47 NE 447; May v. Hammond, 146 
Mass. 439, 15 NE 925; Sewall v. 
Sullivan, 108 Mass. 355; Com. v. 
Gray. 26 Pa. Super. 110; Hinman v. 
Swift, 18 Vt. 315; Walker v. Briggs, 
11 Vt. $4. 

[a] A sheriffs recognizance, duly 
entered in the office of the recorder 


parol evidence other than that which 
is available against the most solemn 
judgments and decrees of courts of 
record, such as fraud or false per- 
ponadi oD: McMicken v. Com., 58 Pa. 
26. Walker v. Briggs, 11 Vt. 84. 

Controversies to which strangers 
are parties generally see infra § 1725. 

27. Gregory v. Sherman, 44 Conn. 
466. 

28. Ind.—Lapping v. Duffy, 65 Ind. 
229; Stewart v. Armel, 62 Ind. 593; 
Lewis v. Matlock, 3 Ind. 120. 

Mass.—Lait v. Sears, 226 Mass. 
119, 115- NE 247; Brown v. South 
Boston Sav. Bank, 148 Mass. 300, 
LOT NE 3825 

Mich.—Dane v. Holmes, 41 Mich. 
661, 3 NW 169. ; 

Mo.—State v. Branch, 112 Mo. 661, 
20 SW 693. 

N. H.—Edgerly v. Emerson, 23 N. 
H. 555, 55 AmD 207. ‘ 

S. C.—Moore v. Edwards, 17 S. C. 
L. 23; Sims v. Campbell, 6 S. C. Ea. 
53, 21 AmD 595. 

Tex.—Pierrepont v. Sassee, 1 Tex. 
Ay Civs, Casy.§ 12947 


Receipts generally see infra 
§§ 1520-1525. 
29. Calwell v. Shields, 2 Rob. 


CATR ViSs) eas 

80. State v. Lefaivre, 53 Mo. 470. 

31. Ala.—Harrell vy. Martin, 6 
Ala. 587. 

Tll.—Baker v. Barber, 16 Ill. A. 
621. : 

Me.—Allen v. Portland Stage Co., 
8 Me. 207. 

N. J.—Crosby v. Stone, 3 N. J. L. 
542. 

INGE 
330. ¢ 

Wis.—Johnson y. Turnell, 113 Wis. 
468, 89 NW 515; Woodville v. Harri- 
son, 73 Wis. 360, 41 NW 526. 

[a] The teste of a writ of execu- 
tion is not conclusive as to the real 
time of the issuing out of the writ, 
but such time may be shown by 
parol. Harrell v. Martin, 6 Ala. 587; 
Crosby v. Stone, 3 N. J. L. 988; Wam- 
baugh v. Schenck, 2 N. J. L. 229. 

[b] Issuance of execution before 
entry of judgment may be proved 


Porter vy. Kimball, 3 Lans. 


as this does not contradict the rec- 
ord. Baker v. Barber, 16 Ill. A. 621. 
To same effect Humphreys v. Swain, 
21, Ill. A. 232. 

Date of instrument generally see 
infra § 1608. 

32. Conn.—Bush _ v. 
Root 248. 

Ill.—Wiley v. Sutherland, 41 Iil. 
25; Dillman y. Nadelhoffer, 23 Ill. 
A. 168. 
geo aer- Manip v. Brady, 126 NW 

La.—Nolan v. Babin, 12 Rob. 531- 
ie J.—Den v. Dowman, 13 N. J. L. 

Oh.—Steinbarger v. Steinbarger, 19 
Oh. 106. 

[a]. A clerk’s entry as to the date 
of the original decree is not a verity, 
parol evidence being admissible to 
correct it. Manion vy. Brady, (Iowa) 
126 NW 801. 

[b] Justice’s judgment.—The date 
of a judgment. of a justice of 
the peace may be shown by extrinsic 
evidence to have been erroneously 
entered upon his docket. Raum v. 
Eyernyann, 2 Mo. <A. 476. Contra 
Wiley v. Sutherland, 41 Ill. 25. 

83. Bennett v. Tiernay, 1 KyL 312. 

34. Hunt v. Swayze, 55 N. J. L. 
33,, 20, A 850, 

85. Roche v. Beldam, 119 Ill. 320, 
10 NE 191 [foll Hansen vy. Schles- 
inger, 125 Ill. 230, 17 NE 718] (where 
the record shows a confession of 
judgment in open court, it cannot be 
shown by parol that the judgment 
was entered by a judge at cham- 
bers at an hour earlier than the time 
appointed for the convening of the 
court). 

36. Ga.—Kneeland y. State, 63 Ga. 
641. 

Tll.— Gillett v. Booth, 95 Ill. 183. 

Iowa.—State v. Little, 42 Iowa 51. 

Ky.—Handley v. Russell, Hard. 145. 

La.—Mechanics’, etc., Ins. Co. v. 
Levi, 40 La. Ann. 135, 3 S 559; Mann 
v. Mann, 33 la. Ann., 351; Green jv. 
Reagan, 32 La. Ann. 974. 

Miss.—Jones v. Williams, 62 Miss. 
183. 

Pa.—Finley v. Hanbest, 1 Phila. 
400. 
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any averment of fraud or error.*? But there is 
nothing about a minute which in legal contempla- 
tion precludes the possibility of forgery or mis- 
take, and hence it may be shown by evidence 
aliunde whether the entry produced is in fact what 
it purports to be;°* and the person by whom the 
minute purports to have been made is a competent 
witness whenever the question of the genuineness 
thereof is involved.*® 

[$ 1411] (b) Contradiction of Record by Min- 
utes. The minutes of the court are not admissible 
for the purpose of contradicting or impeaching the 
record proper after it has been made up.*? 

[§ 1412] (8) Evidence as to Jurisdiction—(a) 
Courts of Record. The jurisdiction of courts of 
record is presumed,‘*! and as a general rule parol 
or extrinsic evidence will not be received to show 
that the court had not jurisdiction #? or to contra- 
dict recitals showing jurisdiction,*? unless there is 
something in the record itself showing that such 
recitals are not or, cannot be true.44 Parol evidence 
to support the jurisdiction may in a proper case be 
received.*® 

[§ 1413] (b) Inferior Courts. There is no pre- 
sumption of jurisdiction in the case of courts of 
inferior jurisdiction,*® and any statement in rela- 


[a] The day of adjournment of 
the court cannot be shown by parol 


EVIDENCE 


v. Corbin, 40 Minn. 508, 42 NW 481. 
43. See Courts § 156; Judgments 


[§§ 1410-1416 


tion to jurisdiction found in the minutes, docket,. 
record, or judgment of a justice of the peace or 
other inferior court is usually regarded as only 
prima facie evidence, in opposition to which it may 
be shown by any satisfactory means of proof that 
the authority of the court did not extend over the 
matter in controversy or the parties to the ac- 
tion,*” although there is authority for the view that 
such a recital is conelusive.*® Conversely, it 1s 
usually held that, where the jurisdiction does not 
appear on the face of the record, it may be shown 
by evidence aliunde,*® although this also has been 
denied.®°° 

[§ 1414] (c) Foreign Courts. It is usually 
considered that any jurisdictional fact appearing 
in a record of a foreign judgment, or a judgment 
of a sister state, may be met by plea and proof to 
the contrary.®! 

[§ 1415] (9) Aiding or Impeaching One Part 
of Record by Another. A recital in one part of a 
judicial record may be either aided or impeached by 
other parts of the record.®? 

[§ 1416] (10) Matters Not Protected—(a) 
Unauthorized or Extrajudicial Certificate. The rule 
protecting records from impeachment by extrinsic 
evidence does not apply so as to protect unauthor- 


153; Jones v. Terry, 43 Ark. 230. 
Conn.—Sears vy. Terry, 26 Conn. 


evidence contradicting the minutes. 
Jones vy. Williams, 62 Miss. 183. 

{b] A judge’s trial list cannot be 
contradicted by parol evidence. Fin- 
ley v. Hanbest, 1 Phila. (Pa.) 400. 

87. Mechanics, ete., Ins. Co. v. 
Levi, 40 La. Ann. 135, 3 S 559. 

38. Gillett v. Booth, 95 Ill. 183. 

39. Gillett v. Booth, 95 Ill. 183. 

Invalidating or defeating operation 
of instrument generally see infra 
§§ 1617-1638. 

40. Cal.—Hobbs v. Duff, 43 Cal. 
485. 

Conn.—Davidson v. Murphy, 13 
Conn. 213. 

Fla.—Cherry v. State, 6 Fla. 679. 

Iowa.—Knight v. Kelley, 10 Iowa 
104. 

Me.—Willard vy. Whitney, 49 Me. 
235; Southgate v. Burnham, 1 Me. 
369. 


Miss.—M.indeville v. Stockett, 28 
Miss. 398. 

N. J.—Newcomb v. Downam, 13 
ING Jsaeeob. 

Me Y.—Croswell v. Byrnes, 9 Johns. 
287. 
, parr UR Ger era Nip NEKE) MAY amt Wn Bt: I 
291. 

Tenn.—Williams ‘v. Tenpenny, 11 
Humphr. 176. 

41. See Courts § 146. 

42. U. S.—Erwin v. 
How: 172, 12 .L. ,ed. 655. 

Ark.—Marks vy. Matthews, 50 Ark. 
338, 7 SW 303. 

Kan.—In re Watson, 30 Kan. 1753, 
uA Darr ae 

Ky.—Bustard v. Gates, 4 Dana 429. 

Md.—Thomas v. Farmers’ Bank, 46 
Md. 43. 

Oh.—Cincinnati, etc., R. Co. v. Belle 
Centre, 48 Oh. St. 273, 24 NE 464. 

Pa.—Cochran y. Sanderson, 151 Pa. 
691, 25, A 121. 
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Tex.—Wilkerson vy. Schoonmaker, 
(7 Tex. 615, 14 SW 223, 19° AmSR 
803. 

[a] Probate courts are courts of 


record and their jurisdiction can- 
not be collaterally attacked. Cin- 
einnati, etc., Co. v. Belle Centre, 48 
Oh. St. 278, 24 NE 464; Shroyer v. 
Richmond, 16 Oh. St. 455; Antram 
v. Ten Eck, 11 Oh. Dec. (Reprint) 
665, 28 CincLBul 265. 

{[b] Want of jurisdiction to render 
a tax judgment may be shown by 
evidence dehors the record. Brown 


[23 Cyc 1086]. 

44. Riggs v. Collins, 20 F. Cas. 
No. 11,824, 2 Biss. 268 [aff 14 Wall. 
491, 20 L. ed. 723]. 

“Where, as in this case, the pro- 
ceedings are had under special statu- 
tory authority, not according to the 
course of the common law, the re- 
cital of due notice must be read in 
connection with that part of the rec- 
ord which gives the official evidence 
prescribed by statute... No presump- 
tion will be allowed that other or 
different evidence was produced, and 
if the evidence in the record will not 
justify the recital it will be disre- 
garded.” Cissell v. Pulaski County, 
10 Fed. 891, 894, 83 McCrary 446. 

45. Harrington v. Brown, 5 Pick. 
(Mass.) 519; Bantley v. Finney, 43 
Nebr. 794, 62 NW 213; Anderson 
v. Binford, 2 Baxt. (Tenn.) 310; Tall- 
man vy. Ely, 6 Wis. 244. 

[a] Where a record is vague as 
to the appearance of a defendant, 
parol evidence of his appearance is 
Seer aie Tallman y. Ely, 6 Wis. 
44, 

Showing jurat to affidavit.— 
In an action to avoid a decree en- 
tered on service by publication based 
on an affidavit of nonresidence, to 
which no jurat was attached, parol 
evidence is admissible to show that 
the affidavit was in fact sworn to 
by affiant. Bantley v. Finney, 43 
Nebr. 794, 62 NW 213. 

{c] Letters of administration,— 
Parol evidence is admissible to show 
that the deceased left estate in a 
county where letters of administra- 
tion were granted, although no prop- 
erty was included in an inventory 
exhibited to the judge of probate, as 
the judge is required to grant letters 
on representation that there is prop- 
erty, and is not required to wait un- 
til he has satisfactory evidence of 
that fact. Harrington v. Brown, 5 
Pick. . (Mass.) 519. But compare 
Montgomery v. Merrill, 36 Mich. 97, 
104 (“Jurisdictional facts cannot rest 
in parol, to be proved in one case 
and disproved, perhaps, in another. 
The record must be complete in 
itself’”’). 

Evidence in aid of record generally 
see infra §§ 1706, 1707. 

46. See Courts § 150. 

47. Ark.—Visart v. Bush, 46 Ark. 


273. 

Iowa.—Christensen y. Esbeck, 167 
Iowa 130, 149 NW 76; Salladay v. 
Bainhill, 29 Iowa 555. 

Mich.—Clark v. Holmes, 1 Doug}. 


N. Y.—Peo. v. Powers, 7 Barb, 462 


{aff 6 N.Y. 50]; Peo. v. Cassels, 5 

Hill 164; Barber v. Winslow, 12 

Wend. 102. 

ic oe ere v. Brigham, 19 Vt. 

508 Ex p. Davis, 95 Ala. 9, 11S 
49. U. S—Hodgson vy. Mountz, 12 

ae Cas. Nov 63569, 1). CranchG:niG: 


Ark.—Visart v. Bush, 46 Ark. 153. 

Cal.—Jolly y. Foltz, 34 Cal. 321. 
oe ete an v. Wilcoxen, 2 Colo. 

Ga.—Baker y. Thompson, 89 Ga. 
486, 15 SE 644. 

N. Y.—Van Deusen vy. Sweet, 51 
N. Y. 378; Roberts v. Burrell, 3 
Thomps. & C. 30. 

W. Va.—Stevens v. Brown, 20 W. 
Va. 450. 

[a] Order of adoption.—The rule 
has been applied, by analogy, to an 
order of adoption. In re Williams, 
102 Cal. 70, 86 P 407, 41 AmSR 163. 

Evidence in aid of record generally 
see infra §§ 1706, 1707. 

50. Toliver y. Brownell, 94 Mich. 
577, 54 NW 3802; Weaver v. Lammon, 
62 Mich. 366, 28 NW 905; Mudge v. 
Yaples, 58 Mich. 307, 25 NW 297. 

“Parol proof is inadmissible to 
vary or explain a justice’s docket so 
as to give him jurisdiction that does 
not appear on its face.’ Holmes v. 
Cole, 95 Mich. 272, 273, 54 NW 761. 

51. See Judgments [23 Cyc 1580]. 

52. Horton vy. Winbigler, 175 Cal. 
149, 165 P 423; Gay v. State, 7 Kan. 
394; Cloud v. Pierce City, 86 Mo. 
367; Ainge v. Corby, 70 Mo. 257; 
Jester v. Spurgeon, 27 Mo. A. 477. 

{a] Illustrations —(1) A _ recital 
in an order approving an administra- 
tor’s report of sale that the sale was 
held on a day when the probate 
court was in session may be contra- 
dicted by producing another order 
showing that the court stood ad- 
journed on the day of sale. Ainge 
v. Corby, 70 Mo. 257. (2) Where the 
will and a contract between the heirs 
were by express reference jincor- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1416-1421] 


ized or extrajudicial certificates of judges, justices, 


or officers of the court.>3 
[§ 1417] 


may be contradicted by parol.54 [§ 1421] 
[§ 1418] (c) Clerk’s Entry as to Date of De- (1) General Rule. 
cree. A clerk’s entry as to the date of the orig- 


inal decree does not import absolute verity, and 
parol evidence is admissible to correct it.>® 
(d) Amendment of Record. 
fendant in execution is not precluded by an amend- 
ment of the execution, made by authority of the 
court, from showing the original form of the execu- 


[§ 1419] 


porated in a decree of distribution, 
they were admissible as part of the 
decree in an action involving a con- 
sideration of the decree, and were 
not objectionable as matters extran- 
eous to the terms of the decree and 
modifying or changing it. Horton vy. 
Winbigler, 175 Cal. 149, 165 P 423. 

53. Ark.—Hogue v. Dudley, 208 
SW 582; Hogue v. Hogue, 208 SW 579. 

Conn.—Williams y. Cheesebrough, 
4, Conn. 356. 

La.—State v. Gordy, 28 La. Ann. 589. 
rb bs aod. v. Bancroft, 1 Mete. 
pea Y.—Wolfe vy. Washburn, 6 Cow. 

[a] A certificate of a justice of 
the peace (1) reciting matters as to 
which he is not called upon to certify 
and which are regularly no.part of 
his record may be contradicted by 
parol evidence. Wolfe v. Washburn, 
6 Cow. (N. Y.) 261. (2) Where the 
Statute does not require the justice’s 
certificate of the oath made by plain- 
tiff as required by law to authorize 
the arrest of defendant to be in- 
‘dorsed upon the writ, defects in an 
insufficient certificate indorsed upon 
the writ may be supplied by extrin- 
sic evidence. Marsh y. Bancroft, 1 
Metc. (Mass.) 497. 

{b] An unauthorized certificate of 
the clerk to the effect that a certain 
release bond accepted by the sheriff 
has not been delivered to him to be 
filed is not such a document as can- 
not be impeached by parol evidence. 
State vy. Gordy, 28 La. Ann. 589. 

[c] A statement in a return which 


must, from the nature of the case, 
be a matter of opinion only, may 
be explained by parol. Williams v. 
Cheesebrough, 4 Conn. 356. 

54. Taylor v. Dundass, 1 Wash. 
(1 Va.) 92. 

55. Manion y. Brady, (Iowa) 126 
NW 801. 

56.- Kleissendorff v. Fore, 3 B. 


Mon. (Ky.) 471. 

57. Rainey v. Ridgeway, 151 Ala. 
532, 5338, 43 S 843 (where, in sup- 
port of a motion to strike from the 
record what purported to be a bill of 
exception, it was shown that the 
bill was not signed within the time 
prescribed by law, and that the or- 
der extending the time was invalid, 
‘and the court said: “The first con- 
tention of the appellant is that this 
-evidence is incompetent, for the rea- 
son that it is an attempt to contra- 
‘dict the record, which can never be 
‘done by parol evidence. This con- 
tention is without merit. The ques- 
tion is not one of an attempt to con- 
tradict the record, but it goés to the 
‘denial of the existence of a record. 
A bill of exceptions never becomes 
‘a part of the record until it is legally 
signed by the presiding judge, or, In 
case of his refusal to sign, it has 
been established as provided by law. 
In the absence of a compliance with 
the requirements of the statutes as 
to the signing or establishment of 
a bill of exceptions, a mere incor- 
‘poration’ of such bill in the tran- 
script does not constitute it a 
record’’). 


. (b) Execution Book. 
book kept by a clerk of court is only prima facie 
evidence of the truth of the entries therein, and 
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[§ 1420] (11) Denial of Existence of Record. 


The execution 


A de- 


58. See supra § 1380. 

59. U. S.—U. S. v. Souders, 27 F. 
Cas. No. 16,358, 2 Abb. 456. 

Ark.—Arkansas State Fair Assoc. 
v. Hodges, 120 Ark. 131, 178 SW 936, 
AnnCasl1917C 829; Cooper v. Free- 
man Lumber Co., 61 Ark. 36, 31 SW 
981, 32 SW 494. 

Cal.—In re Los Angeles Trust Co., 
158 -Cal. 603, 112 P 56; Ex p. Young, 
154 Cal. 317, 97 P 822, 22 LRANS 3830. 

Conn.—State vy. Main, 69 Conn, 123, 
37 A 80, 61 AmSR 30, 36 LRA 623; 
Gilbert v. New Haven, 40 Conn. 102. 

Ill.— Peo. v. Graham, 280 Ill. 303, 
117 NE 387; Belleville v. Miller, 257 
Ill. 244, 100 NE 946; Peo. v. Rose, 
254 Ill. 332, 98 NE 583 [aff 164 Ill. 
Ay tb9 1 3ePeo. Ve ‘Carr, 232) D1), 502, 
83 NE 269; Peo. v. Madison County, 
125 Til, 334, 17 NE 802 [aff 238 Ill. 
A. 386]; Peo. v. Rose, 164 Ill. A. 159 
[aff 254 Ill. 382, 98 NE 533]; Ma- 
coupin County Trustees of Schools v. 
Crawford, 155 Ill. A. 170. 

Ind.—Weir vy. State, 96 Ind. 311; 
Terre Haute, etc., R. Co. v. Flora, 
29 Ind. A. 442, 64 NE 648. 

Iowa.—In re Burmaster, 161 Iowa 
116, 141 NW 55; Porter v. Butter- 
field, 116 Iowa 725, 89 NW 199. 

Ky.—Montgomery County v. Tay- 
lor, 142 Ky. 547, 134 SW 894; Desha 
v. Harrison County, 141 Ky. 692, 133 
SW 545;. Kozee v. Com., 139 Ky. 66, 
129 SW 327; Millikin v. Gillum, 135 
Ky. 280, 122 SW 151; Nicholas Coun- 
ty Common School Dist. No. 50 v. 
Fishback, 49 SW 29, 20 KyL 1198; 
Clark? v.’ Enoch; «8 Ky Op. 341, 
Morese v. Boyd, 4 Ky. Op. 35. 

La.—Gaither v. Green, 40 La. Ann. 
862, 4 S 210; Innis v. Kemper, 3 
Mart. N. S. 119. 

Me.—Dresden v. Bridge, 90 Me. 489, 


88 A 545; Whitman v. Freese, 23 
Me. 212; Dole v. Allen, 4 Me. 527. 
Mass.—Halleck vy. Boylston, 117 


Mass. 469; Andrews v. Boylston, 110 
Mass. 214; Morrison v. Lawrence, 98 
Mass. 219; Mayhew v. Gay Head 
Dist., 13 Allen 129;,Stoughton Third 
School Dist. v. Atherton, 12 Metce. 
105; In re Lovett, 16 Pick. 84, 
Mich.—Cowley v. Harrisville Tp. 
School Dist. No. 8, 1380 Mich. 634, 
90 NW 680; Stevenson v, Bay City, 
26 Mich. 44. 
Miss.—Mullins v. Shaw, 77 Miss. 
900, 27 S 602, 28 S 958. 
Mo.—Butler v. Barr, 18 Mo. 357. 
N. H.—Franklin Falls Pulp Co. v. 
Franklin, 66 N. H. 274, 20 A 3338. 
N. J.—Cook v. Manasquan, 80 N. J. 
L, 206, 76 A 310; Fogg v. Ocean City 
Sewer Co., 72 N. J. Eq. 736, 66 A 609. 
N. Y.—Millbrook Tuscarora Club 
v. Brown, 215 N. Y. 548, 109 NE 597 
[rev 154 App. Div. 366, 139 NYS 
766]; Peo. v. Zeyst, 28 N. Y. 140; 
Peo. v. Pierce, 149 App. Div. 286, 
133 NYS 802; Peo. v. Highway 
Comrs., 27 Barb. 94 [aff 30 N. Y. 
470]; Pooley v. Buffalo, 15 Misc. 
240, 36 NYS 796; Pierce v. Wright, 
45 HowPr 1. 
.Oh.—Taylor v. Wallace, 31 Oh. St. 
151; Beebe v. Scheidt, 13 Oh. St. 406. 
Okl.—Cobb v. Alberti, 38 Okl. 296, 


1232) P1075: 
Or.—Bays v. Trulson, 25 Or. 109, 


A denial of the existence of a reeord is not an 
attempt to contradict the record, and extrinsic evi- 
dence is admissible in support of sueh denial.5* 

b. Official Records and Documents— 


The rule under diseussion 55 


protects from contradiction or impeachment by parol 
or extrinsic evidence the official reeords or doeu- 
ments prepared and kept by publie officers in the 
performance of their duties as such,®® or filed with 
them for record or preservation pursuant to stat- 
ute.°° But in order thus to proteet from contradie- 
tion a paper or document deposited in a public of- 


35 P 26. , 
Pa.— Goodbread y. Philadelphia, 
etc., Turnp-. Co., 13 Pa. Super. sz. 


Tex.—Dallas v. Beeman, 18 Tex. 
Civ. A. 335, 45 SW 626; Kerr v. 
Corsicana, (Civ. A.) 35 SW 694. 


Vt.—Eddy v. Wilson, 43 Vt. 362; 
Cameron v. North Hero School Dist. 
No. 2, 42 Vt. 507; Taylor v. Hol- 
comb, 2 Tyler 344. 

Wash.—State v. Spokane, 64 Wash. 
388, 116 P 878, 

Wis.—Curtis Land, ete., Co. v. In- 
terior Land Co., 1387 Wis. 341, 118 
NW_ 853, 129 AmSR 1068; Bartlett 
v. Eau Claire County, 112 Wis. 237, 
88 NW 61; Whitney v. Nelson, 33 
Wis. 365. 

Eng.—Dickson v. Fisher, 4 Burr. 
2267, 98 Reprint 183, 1 W. Bl. 664, 
96 Reprint 386. 

[a] The minutes of the proceed- 
ings of a police jury make up a 
public record importing absolute 
verity and they cannot be attacked 
or contradicted in a collateral action 
to which the board is not made a 
party. Nor can their secretary in 
such an action be required to correct 
alleged errors or supply alleged 
omissions in their minutes. State v. 
Simmons, 40 La. Ann, 758, 5 S 29. 

[b] A sheriff’s calendar in which 
is registered the names of all pris- 
oners committed to the jail under 
his charge is not conclusive of the 
facts therein stated, but may be 


‘overcome by evidence which shows 


it to be erroneous. Goodrich vy. 
Senate, 92 Me. 248, 42 A 409. 
{c] Statements in letters patent 


issued by the governor to a corpora- 
tion must be taken as verity, and 
neither the minute book of the cor- 
poration nor parol evidence of offi- 


cers of the corporation can _ be 
admitted to contradict them. Good- 
bread vy. Philadelphia, ete., Turnp. 


Co:, 13:°Pa. Super. 82; 
{d] The record of a fire district 
cannot be added to or varied by 


parol. Hunneman y. Jamaica Fire 
Dist. (Nosie(3t Vitarebe 
[e] A record of registered letters 


kept at a post office is not conclusive 
as to the date of the receipt of a 
letter, but may be controlled by tes- 
timony of the postmaster as to the 
ordinary course of the mails. Gur- 
ney v. Howe, 9 Gray (Mass.) 404, 
69 AmD 299. 

[f] Record cannot be collaterally 
impeached by another record.—The 
record of the county commissioners 
of one county, showing the legal 
location of a way, cannot be im- 
peached collaterally by introducing 
the record of the county commis- 
sioners of another county to show 
that the record in the first county is 
erroneous. Bradbury v. Benton, 69 
Me. 194. 

[g] Unofficial letters of subordi- 
nate officers of the treasury are in- 
admissible to contradict, or even to 
explain, the official adjustment of ac- 
counts as shown by the duly certified 
transcript. Strong v. U. S., 6 Wall. 
(WU. S.y 788, 18 L. ed. 740. 

60. Eld vy. Gorham, 20 Conn. 8} 
Ham y. Salem, 100 Mass. 350. 
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fice it must have been made and certified in the 
manner and have come from the source required by 
statute to constitute it an official paper.** 

(2) Applications of Rule—(a) Leg- 
islative Records. Records of the legislature are con- 
clusive evidence of the matters which they pur- 
port to show,*? and parol or extrinsic evidence will 
not be received to contradict or impeach either the 
enrolled bill of a statute ®? or the journals of the 
houses of the legislature,** although such evidence 
may be received to supply missing portions of the 
journals, which have become detached through ac- 
cident or design,®® or to show that through fraud, 


[§ 1422] 


mistake, or error of judgment on 


[a] The written location of a 
railroad filed by the company with 
the county commissioner, pursuant 
to statute, is, as against the cor- 
poration, conclusive as to the land 
taken for the road, and cannot be 
controlled by extrinsic evidence. But 
a map or plan filed with the location 
and made a part of the description 
may be used to explain it. Hazen 
v. Boston, etc., R. Co., 2 Gray (Mass.) 
574. 

{b] A copy of the revised statutes 
deposited in the office of the secre- 
tary of state, certified under his 
hand and the seal of the state, has 
the same force and effect as if it was 
a portion of the original records of 
the legislature, and as such imports 
absolute verity. Therefore it is not 
competent in an ordinary Civil suit 
to permit any inquiry into the cor- 
rectness of the proceedings of the 
revising committee or of the secre- 
tary of state, in relation to such 
revised statutes. Eld y. Gorham, 20 
Conn, 8. 

6l. U.S. v. Souders, 27 F. Cas. No. 
16,358, 2 Abb. 456; Funkhouser v. 
Peck, 67 Mo. 19. 

{a] A copy of a return of an elec- 
tion in a township, filed with the 
elerk of the county, accompanied by 
the certificate of the clerk of the 
county that it was a full and correct 
‘return of such clection, as filed in 
his office, and sent to the office of 
the secretary of state, is not made 
and certified in the manner of, and 
does not come from the source re- 
vuired py, the election law of New 
Jersey, to constitute it an official 
paper. U.S. v. Souders, 27 F. Cas. 
No 16.358, 2 Abb. 456. 

62. 111.—Peo v. Rose, 164 Ill. A. 
159 (aff 254 Dll. 332, 98 NE 533). 

Mad.—Annapolis vy. Harwood, 32 Md. 
471, 3 AmR 161. 


Mo.—Cox v. Mignery, 126 Mo. A. 
669, 105 SW 675. 

Tex —State v. Hoff, (Civ. A.) 29 
Sw 672 [aff 88 Tex. 297, 31 SW 
290] 

W Va.—Capito vy. Topping, 65 W. 
va. 587, 64 SE 845, 22 LRANS 
1089. 


[a] Printed flaws.—Annapolis  v. 
Harwood, 32 Md. 471, 3 AmR 161. 

{b] The records of the legislature 
showing the time of adjournment, 
where clear and unambiguous, are 
conclusive, and extraneous evidence 
is not admissible to show a different 
date. Capito v. Topping, 65 W. Va. 
587, 64 SE 845, 22 LRANS 1089. 

{c] The testimony of a legisla- 
tor who introduced a bill is not ad- 
missible to show the purpose of the 
act. State v. Hoff, (Civ. A.) 29 SW 
672 [aff 88 Tex. 297, 31 SW 290]. 

63. Koehler v. Hill, 60 Iowa 543, 
14 NW 738, 15 NW 609; In re How- 
ard County, 15 Kan. 194; Weeks v. 
Smith, 81 Me. 538, 18 A 325; Green 
v. Weller, 32 Miss. 650. 

{a] An enrolled bill showing a 
veto by the governor and a failure 
to pass such bill over his veto can- 
not be contradicted by parol evi- 
dence that the bill was approved by 


EVIDENCE 


[§ 1423] (b) 


or contradicted 


tants.® 


the part of the 


the governor and deposited with the 
secretary of state, and subsequently 
withdrawn from his custody by the 
governor and the approval canceled. 
Weeks vy. Smith, 81 Me. 538, 18 A 
3255 

{b] Enrolled bill cannot be con- 
tradicted by legislative journals.— 
Koehler vy. Hill, 60 Iowa 543, 14 NW 
738, 15 NW_ 609; Contra. State v. 
Frank, 60 Nebr. 327, 883 NW 74, 61 
Nebr. 679, 85 NW 956. 

64. U. S.—Portland Gold Min. Co. 
v. Duke, 191 Fed. 692, 113 CCA 316. 

Ala.—State vy. Martin, 160 Ala. 181, 
48 S 846. ; 

Ark.—Arkansas State Fair Assoc. 
v. Hodges, 120 Ark. 131, 178 SW 936, 
AnnCasl1917C 829. 

Colo.—Peo. v. Leddy, 53 Colo. 109, 
123 P 824; Andrews w Pea, 33 
Colo. 193, 79 P 1031, 108 AmSR 76. 


Fla.—Wade v. Atlantic Lumber 
Co. Si Maw '638,9141--S© 722 

Ay ke A v. State, 11 Ind. 
424, 

Iowa.—Koehler vy. Hill, 60 Iowa 


543, 14 NW 738, 14 NW 609. 


Kan.—In re Howard County, 15 
Kan. 194. 
Nebr.—State v. Frank, 60 Nebr. 


poe 83 NW 74, 61 Nebr, 679, 85 NW 


N. M.—Earnest v. Sargent, 20 
N. M. 427, 150 P 1018. 
N. C.—Wilson v. Markley, 1383 


N. C. 616, 45 SE 1023. 
Oh.—State v. Moffitt, 5 Oh. 358. 
Okl.—McNeal vy. Ritterbusch, 
ORT 1223 0162 P9878. 
Va.—Wise v. Bigger, 79 Va. 269. 
W. Va.—Capito v. Topping, 65 W. 


29 


Bars 587, 64 SE 845, 22 LRANS 
1089. 
[a] In the absence of any law 


making the journals evidence for 
any purpose, they are not conclusive’ 
evidence of the passage of an act, 
but it may be necessary to refer to 
parol evidence to ascertain whether 
the act was passed in conformity to 
the constitution. This is true even 
where the constitution requires each 
house to keep a journal of its pro- 
ceedings and publish it, and a stat- 
ute requires that the journal shall 
be deposited and kept in the office of 
the secretary of state and shall be 
printed and published. Green v. 
Weller, 32 Miss. 650. 

{[b] Where a statute makes the 
printed journals prima facie evidence 
to the same extent that duly authen- 
ticated copies of the originals would 
be, such journals are only prima 
facie evidence of what they contain 
and are liable to be rebutted. Brad- 
ley v. West, 60 Mo. 33. 

[c] Enrollment of a proposed con- 
stitutional amendment, not being re- 
quired by the constitution, cannot 
be used to impeach or contradict the 
legislative jourral. Koehler v. Hill, 
eae Iowa 5438, 14 NW 738, 15 NW 


{d] In England the journals of 
the houses of parliament do not im- 
port absolute verity and are not.con- 
clusive of the facts stated in them, 
except in the case of a judgment ren- 


[§§ 1421-1423 


recording officer the journals do not faithfully re- 
cite the proceedings as they actually transpired.® 


County Records and Proceedings. 


County records and proceedings cannot be varied 


by parol or extrinsic evidence,®? 


and it has been held that a deficiency in the record 
cannot be supplied by the testimony of the inhabi- 
But the rule in this respect does not ‘ex- 
tend so far as to protect matters which, although 
actually placed on. record, are not proper matters 
of record,®® or to preclude a showing, not incon- 
sistent with the record, that certain action evidenced 
thereby was improper.?° 
does not contradict, but merely explains, the record 


A fortiori evidence which 


dered by the house of lords as a 
judicial tribunal upon appeal. Green 
v. Weller, 32 Miss. 650 [cit 1 Phil- 
lips Hy. p 406]. 

65. Peo. v. Leddy, 53 Colo. 109, 
123 P 824; State v. Frank, 60 Nebr. 
ae 83 NW 74, 61 Nebr. 679, 85 NW 

Supplying omissions generally see 
infra §§ 1589, 1699-1701. 

66. State y. State Secretary, 43 
Las vAnn, 5907 92S 2776: 

Showing fravd or mistake gen- 
oo. see infra §§ 1621-1626, 1632— 
1637. 

67. U. S.—Miner v. McLean, 17 F. 
Cas. No. 9,630, 4 McLean 138. 

Cal.— Ex p. Young, 154 Cal. 317, 97 
P 822, 22 LRANS 330. 

Ind.—Carroll County vy. O’Connor, 
137 Ind. 622, 35 NE 1006, 37 NE 16. 

Ky.—Kozee v. Com., 139 Ky. 66, 129 
SW 327. 

La.—State vy. Simmons, 40 La. Ann. 
758, 5 S$ 29. 

Mich.—Howland v. 143 
Mich. 347, 106 NW 105. 

Miss.—Bridges v. Clay County, 58 
Miss. 817. 

Mo.~—State v. Faith, 180 Mo. A. 
484, 166 SW 649. 

N. C.—Cline y. Lemon, 4 N. C. 323. 
Pr ge pei As v. Scheidt, 13 Oh, St. 

Okl.—Cobb v. Alberti, 38 Okl. 296, 
132 P 1075. 

Ss. D.—Brown vy. Bon Homme 
County, 1 S. D. 216, 46 NW 173: 

Tenn.—Brooks v. Claiborne County, 
8 Baxt. 43. 

Tex.—King v. Marion County, (Civ. 
A.) 202 SW 1052; Mosler Safe Co, v. 
Atascosa County, (Civ. A.) 184 SW 
324; Douglass v. Myrick, (Civ. A.) 
159 SW_ 422; Presidio County v. 
Clarks, 38 Tex. Civ. A. 320, 85 SW 


[a] Acceptance of road.—A com- 
missioners’ record of acceptance of a 
macadamized road as completed ac- 
cording to contract cannot be modi- 
fied by parol evidence. Noble Coun- 
ty Comrs. v. Hunt, 33 Oh. St. 169. 

[b] A.contract made by the board 
of supervisors by an affirmative act 
within the scope of its authority, 
evidenced by an entry on its minutes, 
cannot be varied by proof, at the 
time it was made, that the person 
contracting with the board misun- 
derstood its purport, and was partly 
led into such misunderstanding by 
some of the members of the board, 
who in open session attempted to ex- 
plain its terms to him, and misin- 
formed him as to its requirements. 
eases v. Clay County, 58 Miss. 

68. Manning v. Gloucester Fifth 
Parish, 6 Pick. (Mass.) 6. 

69. Mobile County v. Linch, (Ala.) 
73S 4238; 427 [eit Cyc]. 

70. Bangs v. Snow, 1 Mass. 181 
(where the record of a parish as to 
a grant of money states merely that 
it is for parish charges and does not 
state for what specific purpose the 
money was granted, it may be shown 
by parol evidence that the moneys 
were not in fact granted for pur- 


Prentice, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


% 


ss. 
1 


-§§ 1423-1430] 


may be received.7! 
[§ 1424] 
ings. 


ground for an attack.73 
[§ 1425] (d) Town Records. 


particular record.7® 
[§ 1426] (e) School 


poses for which parishes are em- 
powered to grant moneys). 

71. Ray v. Woodruff, 168 Ky. 563, 
182 SW 662. 

72. U. S.—Sells v. Chicago, 201 
Fed. 874, 120 CCA 212. 

Ga.—Gainesville v. Jaudon, 145 Ga. 
299, 89 SE 210; Rome vy. Reese, 19 
Ga. A. 559, 91 SE 880. 


Tll.— Belleville v. Miller, 257 MIll. 
244, 100 NE 946. 
Ind.—Eloomington v. Moore, 183 


Ind. 2838, 109 NE 42. 

Iowa.—Bailey v. Des Moines, 158 
Iowa 747, 138 NW 853. 

Kan.—Marshall v. Wichita, etc., 
R. Co., 96 Kan. 470, 152 P 634. 

Ky.—Hardinsburg v. Mercer, 172 
Ky. 661, 189 SW 1117; Dunn v. Cadiz, 
140 Ky. 217, 130 SW 1089; Barfield 
v. Gleason, 111 Ky. 491, 638 SW 964, 
23 KyL 128; Clark v. Enoch, 8 Ky. 
Op. 341. : 

Me.—Kidson y. Bangor, 99 Me. 139, 
58 A 900. 

Mass.—Mayhew v. Gay Head Dist., 
13 Allen 129. 

Mich.—Stevenson y. Bay City, 26 
Mich. 44. 

Mo.—Huntsville y. EHatherton, (A.) 
182 SW 767. 

N. J.—Fogg v. Ocean City Sewer 
Coun, 724Ne, J) Eq: 736, 66 A609; 

N. Y.—Pooley v. Buffalo, 15 Misc. 
240, 36 NYS 796. 

Tex.—Kerr v. Corsicana, (Civ. A.) 
35 SW 694. 

Va.—Page v. Belvin, 88 Va. 985, 14 
SE 843. 

Wash.—State vy. Spokane, 64 Wash. 
388, 116 P 878. 

Wis.—Boettger v. Two Rivers, 157 
Wis. 60, 144 NW 1097, 147 NW 66; 
Chippewa Bridge Co. y. Durand, 122 
Wis. 85, 99 NW 603, 106 AmSR 931. 

[a] The rule applies to: (1) The 
journal or minutes of a city council. 
Covington yv. Ludlow, 1 Mete. (Ky.) 
295; Dallas v. Beeman, 18 Tex. Civ. 
A. 335, 45 SW 626. (2) Minutes of 
a borough council. Com. v. King, 17 
Pa. Dist. 785. 

[b] The date of the mayor’s ap- 
proval of an ordinance as attested 
by the city clerk cannot be contra- 
dicted by parol testimony. Ball v. 
Fagg, 67 Mo. 481. 

[c] A contract created by a writ- 
ten resolution of a city council ac- 
cepting a written proposition cannot 
be varied by parol. Curtiss. v. 
Waterloo, 38 Iowa 266. To like effect 
Bristol v. Hussey, 9 Oh. Dec. (Re- 
print) 680, 16 CincLBul 290. 

{d] A rough and imperfect draft 
of a list of lands which a city 
claimed had been sold for taxes, and 
which had been laid away because it 
was imperfect, and supplied by a 
more full and correct list, was inad- 
missible for the purpose of derogat- 
ing from the accurate list finally 
furnished by the agent of the city 


and on which the parties acted. Ly- 
man v. Philadelphia, 56 Pa. 488. 
73. State v. Alexander, 107 Iowa 


(c) Municipal Records and Proceed- 
Parol or extrinsic evidence cannot be ad- 
mitted to vary or contradict municipal records,’? 
unless something appearing in the record itself gives 


The records of a 
town cannot be contradicted by parol evidence in 
respect to matters regularly within the jurisdiction 
of the town or its officers, where the entry of 
record is made by a public officer in pursuance of 
the_duty imposed on him by law;7* but evidence 
of a town clerk as to his general mode of making 
the records may be received, as going to explain a 


District Records. 
records of a school district are within the pro- 
-tection of the rule and cannot be contradicted or 
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varied by parol or extrinsic evidence.”¢ 


[§ 1427] (f) 


parol.’ 


[§ 1428] 


(g) Tax Records. 


Highway Records. The records 


of highway commissioners cannot be varied by 


Records and of- 


ficial documents relating to the assessment and col- 


[§ 1429] 


The 


[§ 1430] (i) 


177, 77 NW 841 (a record of a vote of 
the city council which showed on its 
face that three members voted yea 
and three no might be contradicted 
by parol evidence to show that two 
of the latter members did not vote 
at all, where the record also showed 
that members of the council who 
were present and did not vote were 
recorded as voting no). 

74. Conn.—Boston Turnp. Co, v. 
Pomfret, 20 Conn. 590. 

Ill. Peo, v. Carr, 231 Ill. 502, 83 
NE 269. 

Iowa.—Mussel v. Tama County, 73 
Iowa 101, 34 NW 762. 

Me.—Blaisdell v. Briggs, 23 Me. 
qae Crommett v. Pearson, 18 Me. 


Mass.—Saxton vy. Nimms, 14 Mass. 
315; Thayer vy. Stearns, 1 Pick. 109. 

N. H.—Sawyer v. Manchester, ete., 
R. Co., 62.N. H. 135, 18 AmSR 541. 

N. Y.—Peo. v. Zeyst, 23 N. Y. 140. 
See also Peo, v. Pierce, 149 App. Div. 
286, 1338 NYS 802 (village records). 

Pa.—Geiser Mfg. Co. v. Frankfort 
Tp., 40 Pa. Super. 97. 

Vt.—Eddy v. Wilson, 43 Vt. 362; 
Slack vy. Norwich, 32 Vt. 818; Hoag 
v- Durfey, 1 Aik, 286; Taylor v. 
Holcomb, 2 Tyler 344. 

[a] Mllustration.—The records of 
the proceedings of municipal cor- 
porations, such as towns and school 
districts, cannot be collaterally im- 
peached by evidence tending to show 
that a portion of the majority who 
voted at any meeting were not quali- 
fied to vote at that meeting. Eddy 
v. Wilson,-43 Vt. 362. 

b] The minutes of township su- 
pervisors duly entered in the minute 
book of the township clerk and al- 
lowed to remain without question 
for a considerable period of time are 
conclusive of the fact that a meeting 
therein described was held, and can- 
not, in the absence of any allegation 
or proof of fraud, be contradicted 
by parol evidence on the trial of a 
collateral issue. Geiser Mfg. Co. v. 
Frankford Tp., 40 Pa. Super. 97. 

[ec] Am amended record of the 
proceedings of a town meeting can- 
not be controlled or contradicted by 
parol or extrinsic evidence. Boston 
Turnp. Co. v- Pomfret, 20 Conn. 590; 
Halleck v. Boylston, 117 Mass. 469. 

[d] A vote of a town as recorded 
cannot be varied or explained by 
parol or extrinsic evidence. Howlett 
v. Holland, 6 Gray (Mass.) - 418; 
Franklin Falls Pulp Co. v. Franklin, 
66 N. H. 274, 20 A 333. 

[e] A certificate of township 
trustees to the correctness of a bill 
for aid or support of poor, required 
by statute, cannot be contradicted 
by parol evidence showing that such 
aid or support was not furnished 
at the request or order of such trus- 
tees. Mussel v. Tama County, 73 
Iowa 101, 34 NW 762. 

{f{] Records of the proprietors of 
common lands are within the protec- 


lection of taxes and the acts of the tax officers in 
the premises are usually considered conclusive and 
not subject to impeachment by parol evidence,’® al- 
though there is authority for the view that tax ree- 
ords are open to contradiction.’® 

(h) Land Office Records. 
tection of the rule against the contradiction or im- 
peachment of public records by parol or extrinsic 
evidence is usually extended to the records and 
documents of land offices.*° 


The pro- 


Official Surveys, Maps, and Plats. 


An official survey, map, or plat, or one which is 


tion of the rule. Williams v. In- 
gell, 21 Pick. (Mass.) 288; Doe v. 
Lawrence, 1 D. Chipm. (Vt.) 103: 

[g] Contrary view.—‘‘We do not 
believe that these [township] records 
are of that absolute verity, that any 
person shall be estopped to show the 
truth, in consequence of any matter 
which they contain.”  Westerhaven 
v. Clive, 5 Oh. 136, 138. 


75. Taylor v, Holcomb, 2 Tyler 
(Vt.) 344. 
Explaining document or record 


generally sce infra § 1706. 

76. Conn.—Bartlett vy. Kinsley, 15 
Conn, 327. 

Ky.—Common School Dist. No. 50 
v. Fishback, 49 SW 29, 20 KyL 1198. 

Mass. — Stoughton Third School 
Dist. v, Atherton, 12 Metce. 105. 

Mich.—Cowley v. Harrisville Tp. 
School Dist. No. 3, 130 Mich. 634, 
90 NW 680. 

N. H.—Brooks v. Franconia School- 
Dist. 73 N. H. 263, 61 A 127. 

Pa. — Toye v. Exeter Borough 
School Dist., 225 Pa. 236, 74 A 60. 

Vt.—Cameron y. North Hero School 
Dist. INoe 25. 42. nit. 507, 

[a] The legal effect of the vote 
of a meeting as a ratification of 
previous acts of agents must be de- 
termined by the record, and cannot 
be varied by parol proof of the in- 
tentions of the voters. Cameron v. 
North Hero School Dist. No. 2, 42 
Vt. 507. Legal effect of instrument 
generally see supra § 1381. 

77. Seass v. Monroe, 146 Ill. A. 56. 

78. U. S.—Wells v. Johnson, 205 
Fed, 60. 

Ark.—Vance vy. Austell, 45 Ark. 
400. 

Cal.—Spring Valley Water Co. v. 
Alameda County, 24 Cal. A. 278, 804, 
141 P 38, 41; Hewel v. Hogin, 3 Cal. 
A. 248, 84 P 1002. 

Ida.—Wilson vy. Jarron, 23 Ida. 563, 
uley less He 

lowa.—Higman v. Sioux City, 129 
Iowa 291, 105 NW 524. 

La.—Gaither y. Green, 40 La. Ann. 
362, 4 S 210. 

Mich.—Blanchard  v. 


Powers, 42 


Mich. 619, 4 NW 542 [dist Wattles 
vy. Lapeer, 40 Mich. 624]; Case v. 
Dean, 16 Mich. 12. 
Miss.—Mullins v. Shaw, 77 Miss. 
900, 27 S 602, 28.S 958. 
Mont.—Montana Ore Purchasing 


Co. v. Maher, 32 Mont. 480, 81 P 13. 

[a] The assessor’s return of the 
assessment of polls is conclusive as 
to the number of qualified voters, 
under a constitutional provision re- 
quiring the consent of a majority 
ot the qualified voters of the county 
for a change of the county seat. 


Vance v. Austell, 45 Ark, 400. 

79. State v. Aldridge, 66 Oh. St. 
598, 64 NE 562; Hagerty v. Huddle- 
ston, 60) Oh... St. .149,.. 153) .NE.. 9605 
Lewis v. State, 59 Oh. St. 37, 51 
NE 440. 

80. U. S.—Branson y. Wirth, 17 


Wall. 32, 21 L. ed.’ 566; Bly v. U: S., 
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duly filed or recorded in the proper office, is not 
subject to be contradicted, impeached, or invali- 
dated by parol or other extrinsic evidence.®! 


evidence aliunde is admissible in 


there is a doubt as to the true location of the sur- 
vey or a question as to the application of a grant 
to its proper subject matter,®? or where the sur- 
vey was not made according to law.** 
been held that papers in the handwriting of a sur- 
veyor, found in his office, may be given in evidence 


to impeach his return of survey.** 


8 F. Cas. No. 1,581, 4 Dill. 464. 
Ky.—McConnell v. Kenton, Hughes 
257; Consilla v. Briscoe, Hughes 84; 
Craig v- Pelham, Ky. Dec. 242. 
La.—Foster v. Meyers, 117 La. 216, 
41 S 551. ' 
Mich.—Sanborn vy. Loud, 150 Mich. 
154, 113 NW 309, 121 AmSR 614. 
Pa.—Jones v. Park, 2 Yeates 448; 
Hyde v. Torrence, 2 Yeates 440. 
Tenn.—Goodloe vy. Wilson, 2 Overt. 


59; 

[aj A vegular receiver’s receipt 
and certificate (1) on which a patent 
issued in due course cannot be con- 
tradicted or varied by unauthorized 
entries on the register of sales book 
or the tract book, kept by the local 
officials of the United States land 
office. Foster v. Meyers, 117 La. 
216, 41 S 551. (2) A receipt for 
the purchase price of land by the 
receiver of the land office is only 
prima facie evidence of title and may 
be rebutted by parol evidence. Alli- 
son v. Hunter, 9 Mo. 749. Receipts 
generally see infra § 1520. 

gl. U. S—Jones v. Johnston, 18 
How. 150, 15 L. ed. 320. 

Cal.—Chapman vy. Polack, 70 Cal. 
Ce Paes i ee Sd 

Colo.—Denver v. Clements, 3 Colo. 
484. 

Ind.—Evansville, ete., Co. v. Broer- 
mann, 40 Ind. A. 47, 80 NE 972. 

Iowa.—Des Moines Bd. of Park 
Comrs. v. Taylor, 133 Iowa 453, 108 
NW 927. 

Ky.—Cowan v. Harrod, Litt. Sel. 
‘Cas. 4. 

La.—In re Moran, 1 La. A. (Or- 


leans) 17. 
Md. Hatamona v. Norris, 2 Harr. 
a fo 


Mich.—Moore vy. Peo., 2 Dougl. 420. 

N. J.—Clark vy. Elizabeth, 40 N. J. 
A pais Li G7 

Oh.—McCoy  v. 3 Oh. 
282, 17 AmD 591. 

Pa.—Bellas vy. Levan, 4 Watts 294. 
But compare McCall v. Sybert, 4 
Watts 431 (return of survey con- 
sidered merely prima facie evidence), 

Tenn.—White v. Crocket, 3 Hayw. 
183. 

Tex.—Anderson v. Stamps, 19 Tex. 
460; Guillory v. Allums, (Civ. A.) 
147 SW 685; Jamison v. New York, 
etc). Land) Co,,733 “Dex, Civa Ay 497, 
77 SW 969; Giddings v. Winfree, 32 
Tex. Civ. A. 99, 738 SW 1066; Hartz 
v. Owen, (Civ. A.) 27 SW 42. 

Vt.=Postieve / Rutland’ RR. Co5"-80 
Vite .5b1)"69" Av 166? 

Wash.—Olson Land Co. v. Seattle, 
76 Wash. 142, 145, 136 P 118 [quot 
Cycls 

Wis.—Curtis Land, etc., Co. v. In- 
terior Land Co., 137 Wis, 341, 118 
NW 853, 129 AmSR 1068; Orton v. 
Harvey, 23 Wis. 99. 

Can. — Saskatoon y. Temperance 
Colonization Soc., 8 DomLR 875. 

[a] The recorded plot of a town, 
showing the width of a _ certain 
street, cannot be impeached by parol 
evidence to show that the proprietor 
of the town intended the street to 
be of a different width. Wood v. 
Mansell, 3 Blackf. (Ind.) 125. 

{[b] A certificate of survey cannot 
be contradicted by parol evidence to 
show: (1) That a tract of land in- 
eluded therein was never actually 


Galloway, 
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[§ 1431] (j) 
But 


all cases where [§ 1432] 


It has also | thereof.8? 


tradiction.*§ 


surveyed by the surveyor. Cain v. 
Flynn, 4 Dana (Ky.) 499; Hammond 
v. Norris, 2 Harr. & J. (Md.) 130; 
Hammond y. Sheredine, 4 Harr. & 
M. (Md.) 420. (2) That the survey 
was not made at the time stated 
therein. Pollard y. Dwight, 4 Cranch 
(CULS Siy" 4215" 2) 1) eds 16663) Cain™ vy. 
Flynn, supra; Webb y. Beard, 1 Harr. 
& J. (Md.) 349. 

{[c] Dedication.—(1) Where an 
express dedication is evidenced by 
a recorded plat, the intent to dedi- 
cate cannot be contradicted by parol. 
Denver vy. Clements, 3 Colo, 484; Mil- 
ler v. Indianapolis, 123 Ind, 196, 24 
NE 228; Indianapolis v. Kingsbury, 
101 Ind. 200, 51 AmR 749; Strunk v. 
Pritchett, 27 Ind. A. 582, 61 NE 973. 
(2) The same is true where the 
owner of property adopts a city map 
on which streets are laid off, by mak- 
ing sales with reference’ thereto. 
Clark y. Elizabeth, 40 N. J. L. 172. 

[d] Where there is no conflict in 
the field notes of a survey, the calls 
must speak for themselves, and parol 
evidence is not admissible to vary 
them. Thompson vy. Langdon, 87 
Tea 254, 28 SW 9381. 

[e 
with reference to which deeds to cer- 
tain lots shown thereon were made, 
described the lots as extending cer- 
tain distances to a river, evidence 
of the surveyor, who made and cer- 
tified the plat, that he ran the line 
on the plat which designated the 
western boundary of the lots along 
the top of the river bank, and with- 
out regard to the high-water line, 
was inadmissible for the purpose of 
varying the legal effect of the plat. 
Des Moines Bd. of Park Comrs. v. 
Taylor, 133 Iowa 453, 108 NW 927. 

[f] A surveyor’s declarations, 
whether oral or written, are not ad- 
missible: (1) To contradict his offi- 
cial report upon which the state has 
issued a grant. Reusens y. Lawson, 
91 Va. 226, 21 SE 347. (2) To im- 
peach the map of the survey which 
has been adopted by the proprietors 
of the town. Barclay v. Howell, 2 
F, Cas. No. 975 [aff 6 Pet. 498, 8 L. 
ed. 477]. 

82. Bernitt y. Marshfield, 89 Or. 
556, 174 P 1153; Reusens v. Lawson, 
91 Va. 226, 21 SE 347; Reg. v. Cosby, 
21 Ont, 591. 

Application of instrument to sub- 
ject matter generally see infra § 1685. 

83. Bridges v. McClendon, 56 Ala, 
327; Bernitt v. Marshfield, 89 Or. 556, 
M42 PSTLes* 

[a] Survey made without notice. 
—A survey and diagram of land made 
by a county surveyor without notice 
to the opposite party that such sur- 
vey would be made as required by 
statute is not conclusive that the 
shown. Bridges v. McClendon, 56 
Ala. 327. 5 

Goodlander, 2 
Yeates (Pa.) 313. 

85. Fitchburg v. Lunenthurg, 

[a] A written discharge, issued 
to a soldier by the proper military 
of disability, is conclusive evidence 
of the cause of his leaving the sery- 


lines bounding the land are correctly 
84. Democrat vy. 
102 
Mass, 358. 
authorities, on a surgeon’s certificate 
ice. Fitchburg v. Lunenburg, 102 


egal effect.—Where a plat, 
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Military Records. Military rec- 


ords are held to be conclusive evidence and not sub- 
ject to be varied or coutradicted by parol.*® 

(k) Registration or Certificate There- 
of. There is authority asserting the conclusiveness 
of the record or registration of a deed or other 
instrument,°® and the recording officer’s certificate 
But on the other hand in many cases 
such records and certificates have been declared to 
be merely prima facie evidence and open to con- 
Where the certificate fails to disclose 


Mass. 358. 

[b] At common law, when the 
lord distrained for escuage his ten- 
ant holding by knight’s fee, and the 
tenant pleaded that he was with the 
king in Scotland forty days, that 
issue was “tried by the certificate of 
the marshal of the king’s host in 
writing under his seal;’” and his cer- - 
tificate, when produced in a court of 


common law, was conclusive. Coke 
; Litt. p 74a. 
86. Hatch v. Haskins, 17 Me. 391; 


Ridley v. McGehee, 18 N. C. 40; Safe 
Deposit, etc., Co. v. Kelly, 159 Pa. 
82, 28 A 221. 

[a] Where two mortgages are re- 
corded on the same day, their pri- 
ority of registry must be determined 
by the record alone, and parol evi- 
dence is not admissible to show 
which was first received. Hatch v. 
Haskins, 17 Me. 391. 

[b] The satisfaction of a mort- 
gage on the record cannot be con- 
tradicted by evidence of subsequent 


declarations of the mortgagee. Safe 
Deposit,’ ete., Co. v. Kelly, 159 Pa. 
82, 28 A 221. 

87. Dawson v. Cross, 88 Mo. A. 


292; Vanderveere vy. Gaston, 25 N. J. 
L. 615; Musser v. Hyde, 2 Watts & 
S. (Pa.) 314. 

[a] At least prima facie evidence. 
—A statement in the certificate of a 
recorder that a lien was duly sworn 
to is at least prima facie evidence of 
that. fact. Silvester vy. Coe Quartz 
Mine Co., 80 Cal. 510, 22 P<21'%. 

[b] Where a mortgage is with- 
drawn after being left with the re- 
corder for record, but before being 
spread on the record, and the date 
of its return is not indorsed thereon, 
parol evidence of such withdrawal 
and the date of the return is admis- 
sible, notwithstanding the fact that 
the recorder’s certificate is conclu- 
Sive as to the time when the instru- 
ment was left with him, for such 
returned mortgage will only give no- 
tice from the date of its being spread 
on the record. Dawson vy. Cross, 88 
Mo. A. 292. 

88. Ala.—Harvey v. 28 
Ala. 250, 65 AmD 344. 

Sent ae v. Pearce, 15 La. Ann. 


gg Ml2ss—Morton v. Webster, 2 Allen 


N. Y.—Morris v. Keyes, 1 Hill 540. 
nee" C.—Love vy. Harbin, 87 N. C. 
hOons WE ee v. Stanton, 15 Lea 

Vt.—Johnson v. Burden, 40 ‘Vt. 567, 
94 AmD 436. 

Va.—Horsley: v. Garth, 2 Gratt. 
(438 Va.) 471, 44 AmD 393. 

[a] Record not conclusive—Har- 
vey v. Thorpe; "28 Aia. 250, 65 AmD 
344; Morris v. Keyes, 1 Hill (N. Y.) 
540; Boyce v. Stanton, 15 Lea 
(Tenn.) 346; Baldwin v. Marshall, 2 
Humphr. (Tenn.) 116. 

[b] Certificate not conclusive.— 
Love v. Harbin, 87 N. C. 249; John- 
son v. Burden, 40 Vt. 567, 94 AmD 
436; Bartlett v. Boyd, 34 Vt. 256. 

{[c] An indorsement of the clerk 
on a deed, of the day when it was 
left with him to be recorded, and 
his return to the court of the deeds 
left with him to be recorded, is not 


Thorpe, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the date of recording, this may be proved by parol.®® 

[§ 1433] (1) Certificate of Acknowledgment. 
The admissibility of parol or extrinsic evidence in 
aid of, or to impeach, a certificate of acknowledg- 
ment has received full treatment elsewhere in this 
work.°° 

[§ 1434] (m) Official Sales. The records of 
official sales, kept pursuant to statutory require- 
ments, cannot be contradicted or varied by parol.®4 
But an affidavit required by statute as to sales on 


foreclosure by advertisement has been held to be. 


only prima facie evidence of the facts stated there- 
in, and subject to be controverted.®? 

[§ 1435] (mn) Transcripts and Authenticated 
Copies. A transcript or a duly authenticated copy 
of a record or recorded instrument cannot be shown 
by parol to be incorrect,®* but its incorrectness may 
be shown by a production of the record or the orig- 
inal document and a comparison therewith.% 

[§ 1436] (3) Records or Documents Not Con- 
clusive—(a) In General. There is a class of en- 
tries, sometimes called records, which are of a pub- 
lie nature and required by law to be kept by vari- 
ous officers, but which are of a less solemn character 
and are not accorded the conclusiveness attaching 
to judgments of courts of record. These, while 


conclusive as to the day when the 
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and this cannot be permitted.” Clark 
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competent evidence of the facts recorded and re- 
quired by law to be recorded, are not conclusive 
but may be contradicted by parol or other extrinsic 
evidence.®> To this class belong the records of 
births and marriages kept by clerks of towns;%* the 
registry or enrollment of a vessel at the custom 
house ;*? the record kept by a person employed in 
the signal service of the United States;* a filing 
mark placed by an officer on a public document ;°* 
the calendar of prisoners kept by a sheriff or jail- 
er; and many other writings of a like character.? 

[§ 1437] (b) Ex Parte Certificate or Report. 
The law does not give a conclusive effect to the ex 
parte certificates and reports of public officers in 
relation to matters which depend upon the exercise 
of integrity, judgment, and discretion, and by 
which private rights and contracts may be seriously 
affected, but they may be controverted by extrinsic 
evidence,* unless a legislative intent that they should 
be conclusive as to the matters required to be re- 
ported is expressed or must necessarily be implied 
from the language used.‘ 

[§ 1438] (c) Foreign Documents. It has been 
held that it would be pushing the comity usually 
extended to tribunals and officers of a foreign govy- 
ernment beyond the bounds of justice and the usages 


School-Dist. (No. 27, 22 Kan. 529. 


deed was left, but the true day may 
be shown by parol evidence. Horsley 
v. Garth, 2 Gratt. (438 Va.) 471, 44 
AmD 393. 

[d] Record contradicting certificate. 
—The certificate of a recording of- 
ficer that a deed has been recorded 
may be rebutted by the production 
of the record showing that it has 
not been recorded. Hastings vy. Blue 
Ane Turnpike Corp., 9 Pick. (Mass.) 
80. 

gs9. Truss v. Harvey, 120 Ala. 
636, 24 S 927; Miller vy. Estill, Meigs 
(Tenn.) 479. 

90. See Acknowledgments § 267. 

91. Cooper v. Freeman Lumber Co., 
61 Ark. 36,:31 SW 981, 32 SW 494; 
Bes vy. eLrulsonys2o Or, 309) 35) 


92. Mowry v. Sanborn, 72 N. Y. 
534 [rev 11 Hun 545]; Story v. Hamil- 


Lon 20 Hun: - 133 q patie 7 86 oN. yoy; 
428]. 

93. Carroll v. Pathkiller, 3 Port. 
(Ala.) 279; Peo. v. Hagar, 52 Cal. 


171; Shirley v. Fearne, 33 Miss. 653, 
60 AmD 375; Mandeville v. Stockett, 
28 Miss. 398; Pardee v. Johnston, 70 
W...Va.) 340, 74 SH 721. 

[a] A justice’s certificate to his 
transcript and the jurat to the affi- 
davit of the appellant are not rec- 
ords of such dignity that they can- 
not be contradicted; but evidence is 
admissible to show mistake or fraud 
in oe date. Lacy v. Cox, 15 N. J. 
L. 469. 

[b] ‘Written documents certified 
by foreign notaries under their seal 
may be contradicted by parol evi- 
dence. U. S. v. The Jason, 26 F. 
Cas. No.’ 15,470, Pet. CC. C. 450. 

94. Mobile Cong. Church vy. Mor- 
ris, 8 Ala. 182. 

95. Lewis v. Marshall, 5 Pet. (U. 
Saye So) lun Od, leo Goodrich: “vy. 
Senate, 92 Me. 248, 42 A 409; Com. 
v. Chase, 6 Cush. (Mass.) 248. 

96. Sumner vy. Sebec, 3 Me. 223; 
Camacho y. Balasquide, 19 Porto 
Rico 564. 

97. Colson v. Bonzey, 6 Me. 474; 
Vinal vy. Burrill, 16 Pick. (Mass.) 
401; Whiton v. Spring, 74 N. Y. 169; 
Ring v. Franklin, 2 N. Y. Super. 
9 


[a] Contrary view.—‘‘The admis- 
sions sought to be proved by the 
witness, went also to contradict the 
positive written evidence, that the 
plaintiff was the sole owner of the 
boat, which was enrolled in his name, 


¥ Slidell, 5 Rob. (La.) 330, 
98. Evanston v. Gunn, 99 U. S. 
660, 25 L. ed. 306. 

99. Moore v. Wood, 173 Mo. A. 
578, 158 SW 913; Meyers v. Wood, 
158 SW 909. 


173 Mo. A. 564, 

“Neither charter nor ordinance 
made it the duty of the engineer 
to endorse the date of filing on the 
plans and specifications. A paper 
or document is said to be filed when 
it is delivered to the proper officer 
and lodged by him in his office. At 
common law, a file meant a thread, 
string, or wire upon which writs 
and other exhibits of courts and 
officers were fastened or ‘filed for 
the more safe keeping and right 
turning of same.’ [Dawson v. Cross, 
88 Mo. A. 292.] As the stamp affixed 
to the instrument by the engineer 
was nothing more than his own pri- 
vate mark designed as a memoran- 
dum by which he could refresh his 
recollection, we might dispose of 
the question by saying that at best 
it was only prima-facie evidence of 
the truth of the fact it purported 
to state, but we will add that had 
the law required the date of filing 
to be endorsed, the date affixed should 
not be construed as conclusive evi- 
dence of the actual fact. In pro- 
ceedings where the powers of sov- 
ereignty are employed to divest the 
citizen of his private property for 
public uses or to levy assessments 
against his property, with or with- 
out his consent, to pay for public 
improvements, the principle is well 
settled, and is most fair and just, 
that he should be permitted to de- 
fend his property against unwar- 
ranted and unlawful assaults made 
under the guise of law by showing 
that jurisdictional conditions, the 
performance of which by law are 
made prerequisite to his Civestiture, 
in fact, have not been met.’ He may 
dispute the record of the council 
where it has not been made con- 
clusive by statute.’ Barber Asphalt 
Pav. Co. v. O’Brien, 128 Mo. A. 267, 
282, 107 SW 25. 

ty SVWihiten vin. S,) Loteu. ‘S100, 
17 SCt 38, 41 L. ed. 365; Goodrich 
v. Senate, 92 Me. 248, 42 A 409. 

2. Goodrich v. Senate, 92 Me. 248, 
42 A 409. 

3. Iowa.—Porter v. Dubuque, 20 
Iowa 440. 


Kan.—Saville v. Marshall County 


fog eee v. Morgan, 11 Mart 
Miss.—Wood v. American L, Ins.. 

ete., Co., 8 Miss. 609. 

PY ehaek Siete ta tg v. Gomila, 9 Mo. A. 

i N. Y.—Clintsman v. Northrop, 8 

Cow. 45. 


Hobie vy. Almond, 12 Serg. & 
gp pent Dulaney v. Dunlap, 3 Coldw. 


anintinesttead v. Jamaica, 40. Vt. 

Wis.—Welch v. Sugar Creek, 28 
Wis. 618. 

[a] Mlustrations.—Evidence has- 
been received to contradict or ex- 
plain: (1) The books and annual re- 
port of the treasurer of a _ school 
district. Saville v. Marshall County 
School-Dist. No. 27, 22 Kan. 529. 
(2) <A printed report of the state 
controller. Dulaney v. Dunlap, 3 
Coldw. (Tenn.) 306. (3) A tax col- 
lector’s return of his proceedings un- 
der a tax warrant. Boardman vy. 
Goldsmith, 48 Vt. 403. (4) A cer: 
tificate of protest. Wood v. Ameri- 
can L.. Ins., etc.,, Co.,).8 Miss. 609; 
Parry v. Almond, 12 Serge. & R. (Pa.) 
284. (5) A certificate of a wheat in- 
spector that a cargo of wheat was of 
a specified grade. Camors vy. Gomila, 
9 Mo, A. 205. (6) A certificate of 
enlistment from the adjutant gen- 
eral’s office. Welch v. Sugar Creek, 
28 Wis. 618. (7) A certificate that 
a road was made as required by the 
condition of a grant of a ferry right. 
Davis v. Concordia Police Jury, 19 
La. 533. (8) A written report of a 
city committee of an interview with a 
creditor of the city, stating the terms 
upon which his claim could be ad- 
justed. Porter v. Dubuque, 20 Iowa 
440. (9) The recitals of a certifi- 
eate of election as to the duration 
of the term. Hale v. Evans, 12 Kan. 
562. 

[b] On the other hand parol evi- 
dence has been held inadmissible to 
explain the certificates of inspectors 
as to the completion of a plank road, 
the court saying: “If parol evidence 
was admissible to explain the cer- 
tificates ... it is not perceived why 
the certificates might not be dis- 
pensed with altogether.” Hammonds- 
port, ete., Plank Road Co. vy. Brund- 
age, 18 HowPr (N. Y.) 448, 552. 

4 Hunter vy. Burnsville Turnp. Co.,. 
56 And.: 213. 
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of nations to claim for them a total exemption from 
inquiry when their acts affect the rights of another 
nation or its citizens.® 

[§ 1439] (4) Supplying. Omissions.6 Where 
certain matters are by law required to be made to 
appear of record or in an official document, an omis- 
sion as to such matters cannot be supplied by parol 
or extrinsic evidence;’ nor can the records of of- 
ficial proceedings be supplemented by parol so as 
to show a compliance with statutory requirements ;® 
nor can public officers put into their report, by 
parol evidence, matters as to which they were not 
authorized by law to act;® and in no case can an 
omission which renders the record or document null 
and void be supplied by parol.t? But an omission 
may be explained by parol;t and parol evidence 
may be admissible to show matters which, while 
they might properly appear on the record or docu- 
ment, are not required to be therein set forth,1? 
or matters as to which a record is usually kept, al- 
though not required by statute;t® and, under a stat- 
ute providing that no omission in the assessment 
of property should affect the legality of taxes 
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levied therein, it has been held that a fact omitted 
from the record may be proved by parol.’* It has 
also been asserted that, in the absence of any stat- 
ute making the record of a public officer or board 
the sole evidence of his or its proceedings, parol 
evidence is admissible to show that certain acts 
were done or proceedings had, although as to them 
the record is silent, where the rights of innocent 
persons iene otherwise be prejudiced.® 

[§ 1440] ‘c. Quasi Public Records. Parol evi- 
dence has been held admissible to explain or con- 
tradict records which, while kept pursuant to .a 
public duty or even required by statute, have not 
the dignity which pertains to the more solemn of- 
ficial records,!® such as a ship’s log book,'7 entries 
made by physicians in the ward books of an\asy- 
lum,'® or the records of a religious society,'® 

[§ 1441] d. Corporate Records. The prepon- 
derance of authority favors the view that the rec- 
ords of a private corporation are conclusive and 
may not be varied or contradicted by parol,?° al- 
though there are cases in which this conclusive ef- 
fect has been denied.?4_ Parol evidence has been 


53i-U; Shiv King; 3°How.’ (U. 8S!) 
778, 11 L. ed. 824 (a United States 
court has a right to hear and de- 
termine whether the certificate of a 
surveyor-general, although recognized 
and sanctioned by the colonial au- 
thorities of Spain, is antedated or 
made out either with or without their 
privity and consent, in order to de- 
fraud the United States, and to de- 
prive them of lands which rightful- 
ly belonged to them under the treaty 
with Spain). 

6. Supplying omissions as aid in 
construction see infra § 1589. 

7. Ala.—Parker v. Doe, 20 Ala. 251. 

Cal—Gordon v. San Diego, 108 
Cal. -264,.41-P 301; 

Colo.—Peo. v. Leddy, 53 Colo. 109, 
123 P 824, 

Ill.—Wabash R. Co. vy. Hughes, 38 
Ill. 174. 

Ky.—Hardinsburg v. Mercer, 172 
Ky. 661, 189 SW 1117; Dunn v. Cadiz, 
140 Ky. 217, 130 SW 1089. 


Me.—Hill v. Turner, 18 Me. 413; 
Crommett v. Pearson, 18 Me. 344; 
Sawtel v. Davis, 5 Me. 4388. 


Mass.—Morrison v. Lawrence, 98 
Mass. 219; Andrews v. Boylston, 110 


Mass. 214; Manning vy: Gloucester 
Fifth Parish, 6 Pick. 6; Taylor v. 
Henry; 2 Pick. 397. 

Mo.—Lebanon Light, ete., Co. v. 
Lebanon, 163 Mo. 254, 68 SW 811; 
Johnson County v. Wood, 84 Mo. 
489; Stewart v. Clinton, 79 Mo. 603. 


N. D.—Pickton v. Fargo, 10 N. D. 
469, 88 NW 90. 


Pa.—Barnet v. Barnet, 15 Serg. & 
R. 72,16 AmD 516, 
Vt.—Sherwin v. Bugbee, 17 Vt. 


337. 

[a] Adjournment of town meeting 
cannot be proved by parol. Taylor 
Vv. sEbenry, 2 Picky (Massa) (39%: 

Sii'Terre Haute,’ etc.) RR. Cow tv, 
Flora, 29 Ind. A. 442, 64 NE 648; 
Cook vy. Manasquan, 80 N. J. L. 206, 
76 A 310. 

49 N. J. 


9. Vorrath v. Hoboken, 


Peo. v. Highway Comrs., 27 
Barb. 94 [aff 30 N. Y. 470]; Sheets 
v. Paine, 10 N. D. 103, 86 NW 117; 


Klais v. Pulford, 36 Wis. 587. 

[a] A description in an assess- 
ment book which is fatally defective 
in failing to show the township or 
range in which the land is situated 


cannot be cured by oral evidence. 
Sheets v. Paine, 10 N. D. 103, 386 
NW 117. 

11. Wilson v. Belinda, 3 Serge. & 


R. (Pa.) 396 (under a statute requir- 
ing registration of slaves and that 
the registry should state the occupa- 


tion of the owner of the slave, where 
the registry failed to state any occu- 
pation, parol evidence was admissible 
to show that he had none). 

12. U. S—Van Ness v. U. S. Bank, 
TSePet "1: 1:0) “ne eds ssa miverside 
Tp. v. Stewart, 211 Fed. 873, 128 CCA 
251; Lamb‘ v. Gillett, 14 F. Cas. No. 
8,016, 6 McLean 365. 

Cal.—Gordon v. San Diego, 108 
Calee2o4, S47 PP’ 301: 

T}l.—Bartlett v. Board of Educa- 
tion, 59° Tll. 364. 

Iowa.—Matson v. Mitchell, 156 NW 
838; Morgan y. Wilfley, 71 Iowa 212, 
382 NW 265. 

Ky.—Richardson y. Mehler, 111 Ky. 
408, 68 SW 957, 23 KyL 917; Bowling 
Green v. Potter, 8 KyL 522. 

Me.—Whiting v. Ellsworth, 85 Me. 
SO on Ae 7. 
ite .—Harry vy. Lyles, 4 Harr. & M. 

Mass.—Robbins  v. 
Pick. 345. 

N. Y.—Edwards vy. Bonneau, 3 N. 
Y. Super. 610. 

Oh.—Westerhaven vy. Clive, 5 Oh. 
136) "Drott “v.. Riverside;=4. ‘Oh Cir. 
Ct, sta, 2 Ohs Cir Dees 565. 

Okl.—Trotter vy. Wood, 52 Okl. 20, 
152, P 600: 

Pa.—Hast Liverpool Potters’ Nat. 
Bank v. Ohio Tp., 260 Pa. 104, 103 


Townsend, 20 


A 605; Schmitt v. Burns, etc., Co., 
67 Pa. Super. 449. 
Tex.—Riviere v. Wilkens, 31 Tex. 


Civ. A. 454, 72 SW 608. 

Wash.—Seattle vy. Doran, 5 Wash. 
482, 32 P 105, 1002. 

Wis.—Nehrling v. Herold Co., 112 
Wis. 558, 88 NW 614; O’Mally v. Mc- 
Ginn, 53 Wis. 353, 10 NW 515. 

13. Bartlett v. Board of Educa- 
tion, 59 Tll. 364; Reynolds v. Schwei- 
nefus, 27 Oh. St. 311; Bays v. Trul- 
SON, nod nOD LOO} tebe, Zio. 


14. Cedar Rapids, ete, R. Co. v. 
Carroll County, 41 Iowa 153. 

15. Fiddyment vy. Bateman, 97 
Ark. 76, 133 SW 192; Taymouth Tp. 


v. Koehler, 35 Mich. 22; Pickett v. 
Abney, 84 Tex. 645, 19 SW _ 859; 
Cameron y. Decatur First Nat. Bank, 
(Tex. Civ. A.) 34 SW 178; Burrows 
v. Kinsley, 27 Wash. 694, 68 P 332; 
Nickeus v. Lewis County, 23 Wash. 
125, 62, P 763. 

16. See cases infra this section. 

17. The Hercules, 12 F. Cas. No. 
6,401, 1 Sprague 534; Jones v. The 
Phoenix, 13 F. Cas. No. 7,489, 1 Pet. 
Adm, 201; Malone vy. Bell, 16 F. Cas. 
No. 8,994, 1 Pet. Adm. 139; Orne v. 
Townsend, 18 F. Cas. No. 10,583, 4 
Mason 541; Whitton v. The Com- 
merce, 29 K.. Cas. No. 17,604, 1 Pet. 


we Worth v. Mumford, 1 Hilt. 
‘gee State v. Hinkley, 9 N. J. L. J. 

8. 

19. Fletcher First Universalist 
Soc. v. Leach, 35 Vt. 108. 

20. U. S.—Indian Refining Co. v. 
Buhrman, 220 Fed. 426, 135 CCA 231. 

Ark.—Beasley v. Mutual Aid As- 
soc., 94 Ark. 499, 127 SW 974. 

Del.—Saulsbury v. American Vul- 
canized Fibre Co., 28 Del. 182, 91 A 536. 


Ill.—Newmann y. Sexton, 156 In. 
A, 517. 

Ind.—Hamilton y. Grand Rapids, 
etc, -R. (Co... 513s) Inds oa 4 erica: 


Grand Rapids, etc., R. Co., 13 Ind. 58. 

Mass.—Gould v. Norfolk Lead Co., 
9 Cush. 338, 57 AmD 50. 

Mich.—Lipsett v. Hassard, 158 
Mich. 509, 511, 122 NW 1091 [cit Cyc]. 

Minn.—Oswald Vv. Minneapolis 
Times Co., 65 Minn. 249, 68 NW 15. 

Mo.—R. T. Davis Mill Co. v. Ben- 
nett, 39 Mo. A. 460. 

N. H.—Peterborough R. Co. v. 
Wood, 61 N. H. 418. 

N. Y.—Dusenberry v. Sagamore 
ak Co., 164 App. Div. 573, 150 NYS 

Oh.—Royce v. Tyler, 2 Oh. Cir. 
Ct. 175, 1 lOns* Cir. sDeer 428: 

[a] A recorded vote of the di- 
recters of a corporation, being a 
written instrument, must be con- 
strued by its terms alone, with refer- 
ence to the subject matter to which 
it applies, and parol evidence ts not 
admissible of the sense in which it 
was understood by a director. Gould 
v. Norfolk Lead Co., 9 Cush. (Mass.) 
338, 57 AmD 50; Peterborough R. Co. 
v. Wood, 61 N. a. 418 

[b] The subscription book of a 
corporation, kept pursuant to stat- 
ute, cannot be varied by parol. State 
v. Hancock, 18 Del. 252, 45 A 851. 
Subscription to corporate stock gen- 
erally see infra § 1486. 

{[c] A recital in the articles of 
association of a corporation as to the 
amount paid on the stock. viewed as 
a@ mere receipt or written acknowl- 
edgment of sc much money in hand, 
is only prima facie evidence and dis- 
putable with oral evidence. Hequem- 
bourg v. Edwards, 155 Mo. 514, 56 


SW 490. Receipts generally see in- 
fra. §) 1520. 
{d] The purpose for which a cor- 


poration is formed, as set forth in 
its articles of incorporation, cannot 
be limited by parol evidence. Kala- 
mazoo vy. Kalamazoo Heat, etc., Co., 
124 Mich. 74, 82 NW 811. 

21. Cal.—Gilson Quartz Min. Co. 
v. Gilson, 51 Cal. 341. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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received as to a corporate intent with respect to 
action to be taken in the future,?? or to show that 
the principal place of business within the state 
of a foreign corporation is at a place other than 
that designated in its certificate filed for the pur- 
pose of doing business within the state.2? 

Private Writings—a. 
The rule against the admission of 
parol evidence applies to the case of an arbitration 
and award, and such evidence cannot be received to 
vary or contradict the terms, of either a written 
submission ** or the award itself.25 
shown that the arbitrators did not intend what 
their award on its face declares,?* or that a change 
has been made in the powers committed to the ar- 


[§ 1442] 2. 
and Award. 


Conn.—Goodwin v. U. S. Annuity, 
etc., Ins. Co., 24 Conn. 591. 

Ga.—Georgia R., ete., Co, v. Smith, 
83 Ga. 626, 10 SE 235. 

Ida.—Just v. Idaho Canal, etc., Co., 
16 Ida. 639, 102 P 381, 183 AmSR 140. 

Minn.—Daggett v. St. Paul Trop- 
ea Dev. Co., 141 Minn. 51, 169 NW 

[a] The minutes of a resolution 
of the board of trustees can be con- 
trolled by parol evidence showing 
that they do not correctly express a 
proposition voted on by the board. 
Gilson Quartz Min. Co. v, Gilson, 51 
Cal. 341. 

{b] Effect of statute.—Although 
the books of a corporation are made 
prima facie evidence by statute, they 
may be rebutted or discredited as to 
particular entries by internal or ex- 
ternal evidence of falsity or error. 
Georgia R., etc., Co. v. Smith, 838 Ga. 
626, .10 SE 235. 

22. New York, etc., R. Co. v. Of- 
field, 78 Conn. 1, 60 A 740. 

23. Mason, ete., Co. v. 
231 Fed. 861, 146 CCA 57. 

24. Pinkstaff v. Steffy, 216 Ill. 406, 
75 NE 163; Buck vy. Spofford, 35 Me. 
526; McNear v. Bailey, 18 Me. 251; 
Bixby v. Whitney, 5 Me. 192; Wood- 
bury v. Northy, 3 Me. 85, 14 AmD 
214; Ruckman v. Ransom, 35 N. J. 
L. 565; De Long v. Stanton, 9 Johns. 
(NE Ys) 38% 

{a] Parol evidence that the ar- 
bitrator exceeded his authority is in- 
admissible in a suit at law on an 
award which appears on its face to 
be within the submission. Ruckman 
v. Ransom, 35 N. J. L. 565. 

25. Buck v. Spofford, 35 Me. 526; 
MecNear v. Baily, 18 Me. 251; Bixby v. 
Whitney, 5 Me. 192; Woodbury v. 
Northy, 3 Me. 85, 14 AmD 214; Monk 
v. Beal, 2 Allen (Mass.) 585; Currier 
v. Basset, Smith (N. H.) 191; Joseph 
we Ostell.-1 LCJur 265; 

[a] The terms of the award can- 
not be controlled by the oral declara- 
tions of the chairman of the arbitra- 
tors. Clark v. Burt, 4 Cush, (Mass.) 396. 
_ [b] The facts recited in the award 
as having been ascertained by the 
arbitrators cannot be contradicted by 
parol evidence, the award not being 
assailed for fraud, partiality, or cor- 
ruption. King yv. Jemison, 33 Ala, 499. 

26. Doke y. James, 4 N. Y. 568; 
Clark Millinery Co. v. National Union 
Ff Ins. Co.) 160 N. C. 130, 75 SEH. 944, 
AnnCas1914C 367. 

[a] he “understanding” of the 
arbitrators as to the effect of an 
award in writing cannot be shown. 
Scott v. Green, 89 N. C. 278. 

27. Manhattan L. Ins. Co. v. Mc- 
Laughlin, 80 Pa. 53. 

28. Palmer y. Green, 6 Conn, 14; 
Townsend y. Greenwich Ins. Co., 86 
App. Div. 323, 88 NYS 909 [aff 178 
N. Y. 634 mem, 71 NE 1140 mem]. 

29. Butler v. New York, 7 Hill (N. 
Y.) 329 [rev 1 Hill 489]. 

Invalidating or defeating of in- 
strument generally see infra §§ 1617-— 
1638. 


Sharon, 
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Arbitration | submission and 


seal.*9 


It cannot be 


30. Ala.—Bell v. Birmingham, 9 
Ala, A. 212, 62 S 971. 

Conn.—Hopkins vy. Merrill, 79 Conn. 
626, 66 A 174, 
cuea raga gaa v. Bigelow, 128 Mass. 

Mo.—J. I. Case Threshing Mach. 
Co. v. Matthews, 188 Mo. A. 436, 174 
SW 198. 

Pa.—Franklin Trust Co. v. Buck 
Run Coal Min, Co., 14 Pa. Dist. 756. 

W. Va.—Long v. Potts, 70 W. Va. 
719, 722, 75 SH’ 62 [quot Cyc]. 

31. U. S.—Burnes v. Scott, 
S982) 16 (Sti 865,129) ly ved! 
Martin v. Cole, 104°. “Sio.30; (26. i. 
ed. 647; White v. Georgetown Miners 
Nat. Bank, 102 U. S. 658, 26 L. ed. 
250; Brown v. Spofford, 95 U. S. 474, 
24 L. ed. 508; Forsythe v. Kimball, 
91 U. S, 291, 23 Li. ed. 352; Specht v. 
Howard, 16 Wall. 564, 21 L. ed. 348; 
Brown v. Wiley, 20 How. 442, 15 L. 
ed. 965; Simonton vy. Shaw, 246 Fed. 
683, 158 CCA 639; Dutton v. Way- 
cross First Nat. Bank, 244 Fed.,236; 
Nalitzky v. Williams, 237 Fed. 802, 
151 CCA 44; Continental Gin Co. v. 
Stocker, 235 Fed. 1005; Metropolitan 
Nat. Bank v. Jansen, 108 Fed. 572, 
47 CCA 497; Van Vleet v. Sledge, 45 
Fed. 743; Smith y. Burnham, 22 F. 
Cas. No. 13,019, 3 Sumn. 435. 

Ala.—People’s Bank v. Moore, 78 
S 789; Penton v. Williams, 163 Ala. 
608, 51 S 35; Pearson v. Dancer, 144 
Ala. 427, 39 S 474; Johnson v. Wash- 
burn, 98 Ala. 258, 13 S 48; Maness v. 
Henry, 96 Ala. 454, 11 S 410; Hunt 
v. Johnson, 96 Ala. 130, 11 S 387; 
Fennell vy. Henry, 70 Ala. 484, 45 
AmR 88; Adams vy. Thomas, 54 Ala. 
175; Montgomery R. Co. v. Hurst, 9 
Ala. 513; Owen v. Henderson, 7 Ala. 
641. 

Ark.—Smith v. McLaughlin, 120 
Ark. 366, 179 SW 496; Bothell v. 
Fletcher, 94 Ark. 100, 125 SW 645; 
Featherston v. Wilson, 4 Ark. 154. 

Cal.—Pringle v. Aston, (A.) 174 P 
78: McKenney v. Ellsworth, 165 Cal. 
326, 132 P 75; Langan v. Langan, 89 
Cal. 186, 26 P 764; San Jose Sav. 
Rank v. Stone, 59 Cal. 183; Aud v. 
Magruder, 10 Cal. 282; Easton Pack- 
ing Co. v. Kennedy, 6 Cal. Unrep. 
Cas. 626, 63 P 130; Consolidated 
Lumber Co, v. Frew, 32 Cal. A. 118, 
162 P 430; Carver v. San Joaquin 
Cigar Co., 16 Cal. A. 761, 118 P 92; 
Atwood v. Little Bonanza Quicksilver 
Co., 13 Cal. A. 594, 110 P 334; Dollar 
vy. International Banking Corp., 13 
Cals “A, F2sta 72008 Ps20 9% 

Colo.—Torbert v. Montague, 38 


Colo, 325, 87 P 1145; Whitehead v. 
Emmerich, 38 Colo. 18, 87 P 790; 
Peddie v. Donnelly, 1 Colo. 421; 


Cooper v. German Nat. Bank, 9 Colo. 
At 169,20 47:2 Po 1044, 

Conn.—Alsop y. Goodwin, 1 Root 196. 

D. C.—Fowler v. Zimmerman, 42 
App. 70; Hutchins v. Langley, aT 
App. 234; Knight v. W. T. Walker 
Brick Co., ‘23 App. 519; Randle _v. 
Davis Coal, ete, Co. 15 App. 357; 
Metzerott v. Ward, 10 App. 514. 

Fla.—Baumeister v. Kuntz, 53 Fla. 
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bitrators by the submission;*7 nor can the scope of a 
written submission to arbitration be enlarged by 
evidence of a contemporaneous parol agreement.?% 
But it has been held that parol evidence is admis- 
sible to invalidate the award by showing that the 
arbitrators exceeded their powers, although the 


award are in writing and under 


[§ 1443] b. Bills and Notes—(1) In General. 
Although the authorities as to the admissibility of 
parol evidence to affect commercial paper are by no 
means uniform,*° the general rule is that bills, 
notes, and other instruments of a similar nature are 
not subject to be varied or contradicted by parol or 
extrinsi¢e evidence.*+ 


340, 42 S 886; Robinson y. Barnett, 18 
Fla. 602, 483 AmR 327. 

Ga,—F lint v. Johns, 148 Ga. 344, 
96 SE 858; Probasco v. Shaw, 144 Ga. 
416, 87 SE 466; Thompson v. Citizens’ 
Bank, 144 Ga. 10, 85 SE 1002; Byrd 


ly. Marietta Fertilizer Co., 127 Ga. 30, 


56 SE 86; Union Cent. L. Ins. Co. 
v. Wynne, 123 Ga. 470, 51 SE 389; 
American Harrow Co. yv. Dolvin, 119 
Ga. 186, 45 SE 983; Powell v. Fraley, 
98 Ga. 370, 25 SE 450; Patterson v. 
Ramspeck, 81 Ga. 808, 10 SE 390; 
Lester v. Fowler, 43 Ga. 190; Patten 
v. Newell, 30 Ga. 271; Dorris v. Cum- 
ming Farmers’, etc., Bank, 22 Ga. 
A. 514, 96 SE 450; Stacer v. Ehrlich, 
22 Ga. A. 285, 95 SE 1016; Phillips 
v. Bridges, 20 Ga. A. 489, 83 SE 
115; Denson v. Battle, 17 Ga. A. 575, 
87 SEH 842; Wallis v. Heard, 16 Ga. 
A. 802, 86 SE 391; Matthews v. Rich- 
ards, 13 Ga. A. 412, 79 SE 227; Ward 
v. Thompson, 13 Ga. A. 152, 78 SE 
LOT2; wiserre ve. -lolder, Alls 1 GastAne 9) 
78 SE 682; Watson v. Whitehead, 12 
Ga. A. 660, 78 SE 50; Toller v. Hewitt, 
12 Ga. A. 496, 77 SE 650; Hunt v. 
McKinney, 11 Ga. A. 301, 75 SE 144; 
Tygart v. Sutton, 8 Ga. A. 20, 68 SE 
488; Pideock v. Crouch,’ 7 Ga. A. 
299, 66 SE 971; Fleming v. Satter- 
field, 4 Ga. A. 351, 61 SE 518; Branch 
v. James, 4 Ga. A. 90, 60 SE 1027; 
Bowen v. Waxelbaum, 2 Ga. A. 521, 
58 SE 784. 
Ida.—Jensen v: McConnell, 31 Ida. 
STe69 BP 292) 
ete.) 2 Re Col, 


Ill.—Peo. vy. Toledo, 
231 Ill. 514, 83 NE 193; Sinnickson 
v. Perkins, 231 Ill. 492, 83 NE 194; 
Mosher v. Rogers, 117 Ill. 446, 5 NE 
583; Wood v. Surrells, 89 Ill. 107; 
Jones v. Albee, 70 Ill. 84; Foy v. 
Blackstone, 31 Ill. 538, 88 AmD 246; 
Walters vy. Smith, 23 Ill. 342; Farrar 
v. Hinch, 20 Ill. 646; Stookey v. 
Hughes, 18 Ill. 55; Graff v. Fox, 204 


TMA. +5985 Kopiive wordy, s200!e HY. 
A. 409; Hesch v. Dennis, 194 Ill. A. 
663; Lauth v. Badeaux, 189 Ill. A. 
88; Maxwell v. Brown, 186 Ill. 


A, 271; Schultz v. Meyer, 181 Ill. A. 
335; Hensley v. Mitchell, 147 Ill. A. 
161; Moore v. Prussing, 62 Ill. A. 
496 [aff 165 Ill. 319, 46 NE 184]; 
Adams vy. Chicago Trust, ete., Bank, 


54 Ill. A. 672; Kriz v. Rad Pokrok 
INO1i65: “CNYS IVR. YS, SOU AR 4s" 
Ind.—American Ins. Co. v. Galla- 


han, 75 Ind. 168; Hayes v. Matthews, 
63 Ind. 412, 30 AmR 226; McDonald 
v. Elfes, 61 Ind. 279; Davis v. Green, 
57 Ind. 498; Roche v. Roanoke Class- 


ical Seminary, 56 Ind. 198; Woodall 
v. Greater, 51 Ind. 539; Miller v. 
Goldthwait, 37 Ind. 217; Billan v. 


Hercklebrath, 23 Ind. 71; Fankboner 
v. Fankboner, 20 Ind. 62; Columbia 
vy. Amos, 5 Ind. 184; Smith v. Stevens, 
8 Ind. 332; Calhoun v. Davis, 2 Ind. 


532; Mahan vy. Sherman, 7 Blackf. 
378; Burge v. Dishman, 5 Blackf. 
212° Croan! Ve.Wvtyers,, 62) sind: WAS 
143, 100 NE 380. 

Towa.—Steele v. Ingraham, 175 
Iowa 653,. 155 NW 294; Porter v. 
Moles, 151 Iowa 279, 131 NW 23; 
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EVIDENCE 


[§ 1443 


A check, being in legal effect but a bill of ex- | change, is subject to the same rule, and cannot be 


- Cochran vy. Zachery, 137 Iowa 585, 
115 NW 486, 126 AmSR_ 307, 16 
LRANS 235, 15 AnnCas 297; Houts 
v. Sioux City Brass Works, 134 Iowa 
484, 110 NW 166; Chapman v. Chap- 
man, 132 Iowa 5, 109 NW 300; Mos- 
nat v. Uchytil, 129 Iowa 274, 105 NW 
519; Russell v. Smith, 115 Iowa 261, 
88 NW 361; Mason v. Mason, 72 Iowa 
457, 34 NW 208; Dickson y. Harris, 
60 Iowa 727, 13 NW 335; Clute v. 
Frazier, 58 Towa 268, 12 NW 327; 
Draper v. Rice, 56 Iowa 114, 7 NW 
524, 8 NW 797, 41 AmSR 88; Barhydt 
Vv. Bonny, 55 Iowa 717, 8 NW 672; 
American Emigzant Co. v. Clark, 47 
Iowa 671; Atherton vy. Dearmond, 33 
Iowa 353. 

Kan.—Hays City First Nat. Bank 
Vou Staab. 102) Kan, 369) “17l Ps; 
Roebuck vy. Altoona Citizens’ Bank, 
79 Kan. 862, 100 P 621. 

Ky.—Stewart v. Gardner, 152 Ky. 
120, 127,158. SW,3. [eit Cyc]; Farm- 
ers’ Bank v. Wickliffe, 131 Ky. 787, 
794, 116 SW 249 [cit Cyc]; Crane v. 
Williamson, 111 Ky. 271, 63 SW 975, 
23 KyL 689; McKegney v. Widekind, 
6 Bush 107; Williams vy. Beazley, 3 
J. J. Marsh. 577; Garten v. Chandler, 
2 Bibb 246; Hart v. Dixon, 5 KyL 
602; Bowman v. McBrayer, 8 Ky. Op. 
15; Landsdale v. Wintersmith, 3 Ky. 
Op. 617; Murphy v. Hubble, 1 Ky. 
Op. 146. 

La.—Douatt vy. Louge, 11 La. Ann. 
399; Dwight v. Kemper, 8 La. Ann. 452. 

Me. —Nutter v. Stover, 48 Me. 163; 
Goddard v. Hill, 32 Me. 582. 

Md.—Wooldridge v. Royer, 69 Md. 
113, 14 A 681; Hunting v. Emmart, 
55 Md. 265. 

Mass.—Aronson v. Nurenberg, 218 
Mass. 376, 105 NE 1056; Common- 
wealth Trust Co. v. Coveney, 200 
Mass. 379, 86 NE 895; Toole v. 
Crafts, 196 Mass. 397, 82 NE: 22; 
Torpey v-. Tebo, 184 Mass. 307, 68 
NE 223; Clemens Electrical Mfg. Co. 
v. Walton, 173 Mass. 286, 52 NE 132, 
53 NE 820; Whitwell v. Winslow, 134 
Mass. 343; Perry v.: Bigelow, 128 
Mass. 129; Bennett v. Ryan, 9 Gray 
204; Allen vy. Furbish, 4 Gray 504, 
64 AmD 87; St. Louis Perpetual Ins. 
Col. Homer, 9 Mete. 39. 

Mich.—Cooper v.:Sonk, 201 Mich. 
655, 167 NW 842; Northern Assur. 
Co. vy. Meyer, 194 Mich. 871, 160 NW 
617; Kincade v. Peck, 193 Mich. 207, 
159 "NW 480; Holland City State Bank 
Vv. Meeuwsen, 192 Mich. 326, 158 NW 
1032; Clare County Sav. Bank v. 
Featherly, 173 Mich, 292, 139 NW 61; 
Sheffer v. Sherman, 167 Mich. 42, 
132 NW 466; Lipsett v. Hassard, 158 
Mich, 509, 122 NW 1091; Rumsey v. 
Fox, 158 Mich. 248, 122 NW 526; 
Breckenridge First State Sav. Bank 
v. Webster, 121 Mich. 149, 79: NW 
1068; Phelps v. Abbot, 114 Mich. 88, 
72 NW 3; Hutchinson v. Hutchinson, 
102 Mich. 635, 61 NW 60; Johnson 
v. Sutherland, 39 Mich. 579; Hyde v. 
Tenwinkel, 26 Mich. 93. 

Minn.—Virginia, ete. Lake Co. v. 
Helmer, 140 Minn. 135, 167 NW 355; 
Lake Harriet State Bank v. Miller, 
138 Minn, 481, 164 NW 989; Giltner 
v. Quirk, 131 Minn. 472, 155 NW 760; 
Security Nat. Bank v. Pulver, 131 
Minn, 454, 155 NW 641; Mankato Nat. 
Citizens’ Bank y. Thro, 110 Minn. 
169, 124 NW 965; Dennis v. Jackson, 
57 Minn. 286, 59 NW 198, 47 AmSR 
603; Harrison v. Morrison, 39 Minn. 
319, 40 NW 66; Esch y. Hardy, 22 
Minn. 65; Schurmeier v. Johnson, 10 
Minn. 319; Butler v. Paine, 8 Minn, 324. 

Miss.—Federal Discount Co. v. 
Fletcher, 104 Miss. 251, 61 S 3808; 
Hawkins v. Shields; 100 Miss. 739, 
57 S 4; Cocke v. Blackburn, 58 Miss. 
537; O'Neal v. McLeod, 28 § 23; Cole 
v. Hundley, 16 Miss. 473. 

Mo.—Henshaw v. Dutton, 
139; Helmrichs v. Gehrke, 


59 Mo. 
56 Mo. 


79; Barton vy. Wilkins, 1 Mo. 74; 
Kansas City Breweries Co. v. Haf- 
fey, (A.) 186 SW 386; Overland Auto 
Co. v. Winters, (A.) 180 SW 561; 
Montgomery v. Schwald, 177 Mo. A. 
75, 166 SW 831; Citizens’ Nat. Bank 
v. Martin, 171 Mo, A. 194, 156 SW 
488; Patt v. Leavel, 161 Mo. A. 242, 143 
SW 833; Jefferson First Nat. Bank v. 
Asel, 154 Mo. A. 228, 134 SW 110; 
Kessler v. Clayes, 147 Mo. A. 88,°125 
SW 799; Mechanics’ Bank v. Terry, 
67 Mo. A, 12; Reed vy. Nicholson, 37 
Mo. A. 646; Higgins v. Cartwright, 
25 Mo. A. 609; Mechanics’ Bank v. 
Valley Packing Co., 4 Mo. A. 200 
[aff 70 Mo. 643]. 

Mont.—Ford v. Drake, 46 Mont. 314, 
127. P 1019. 

Nebr.—Trenton First Nat. Bank v. 
Burney, 90 Nebr. 432, 133 NW 647; 
Benton y. Sikyta, 84 Nebr, 808, 122 
Nw 61, '24. LRA -1057; Harnet  v. 
Holdredge, 73 Nebr. 570, 103 NW 
277, 119 AmSR 905; Western Mfg. 
Co. v. Rogers, 54 Nebr. 456, 74 NW 
849; Miller v. Gunderson, 48 Nebr. 
715, 67 NW 769. 

N. H.—Parsons vy. Wentworth, 73 
N. H. 122, 59 A 6238; Simpson v. 
Currier, 60 N. H. 19; Weare v. Saw- 
yer, 44 N. H, 198; Cross v. Rowe, 
22. Ne Eee. 

N. J.—Kean v. Davis, 20 N. J. L. 
425 [rev on other grounds 21 N. J. L. 
683, 47 AmD 182]. 

N. Y.—Grannis vy. Stevens, 216 N. 
Y. 5838, 111 NE 263; Parker v. Syra> 
cuse, 31 INGGY 337-6: ‘Halliday v. Hart, 
30 N. Y. 474; Norton v. Coons, 6 N. 
Y. 38; Gridley v. Dole, 4 N. Y. 486; 
Gilleran v. Owens, 182 App. Div. 580, 
169 NYS 958; Myers v. Stein, 154 
App. Div. 631, 139 NYS 762; Stand- 
ard Milling Co. v. De Pass, 154 App. 
Div. 525, 139 NYS 611; Ryan v. Sul- 
livan, 143 App. Div. 471, 128 NYS 
632; Uvalde Asphalt Pay. Co. v. Na- 
tional Trading Co., 135 App. Div. 391, 
120 NYS 11; Great Northern Mould- 
ing Co. v. Bonewur, 128 App. Div. 
831, 113 NYS 60; Ferdinand Munch 
Brewery v. De Matteis, 128 App. Diy. 
830, 112 NYS 1042; Potter v. Tall- 
man, 35 Barb. 182; Carter v. Hamil- 
ton, 11 Barb. 147; Bristor v. Manhat- 
tan Real Est. Co., 75 Misc. 632, 133 
NYS 1000; Calvosa v. Donovan, 171 
NYS 388; Brooklyn Union Bank v. 
Fleitmann, 153 NYS 929; Shea v. 
Oussani, 1384 NYS 522; Oppenheimer 
v. Kruckman, 84 NYS 129; Schmittler 
v. Simon, 7 NYS 273 [rev on other 
grounds 114 N. Y. 176, 21 NE 162, 11 
AmSR 621]; Eaves v. Henderson, 17 
Wend. 190. 

N. C.—Acme Mfg. Co. v. McCor- 


mick, 175. N. Ci 277, 95 SE 555, DRA 
1918F 570; Cherokee County v. 
Meroney, 173 N. C. 653, 92 SE 616; 


Copeland vy. Howard, 172 New G! 842, 
90 SE 1238; Sykes v. Everett, 167 
Ni Cr600, 83 SE 585; Richards v. 
Hodges, 164 N. C. 188, 80 SE 439; 
Pierce v. Cobb, 161 N. C. 300, 77 SE 
350, 44 LRANS 379; Woods vy. Fin- 
ley, 153 N. C. 497, 69 SE 502; Wooa- 
son v. Beck, 151 N. C. 144, 65 SBE 
751, 81 LRANS 235; Flaum v. Wal- 
lace, 103 N. C. 296, 9 SE 567; Ijames 
v. McClamroch, 92 N. C. 362. 

N. D.—Eckman First State Bank v. 
Kelly, 30 N. DD) 84) 152 NW" * 125, 
AnnCas1917D 1044 [cit Cyc]. 

Oh.—Cummings vy. Kent, 44 Oh. St. 
92, 4 NE 710, 58 AmSR 796 [aff 6 
Oh, Dec. (Reprint) 1178, 12 AmLRec 
168, 10 CincLBul 38]; Avery v. Van- 
sickle, 35 Oh. St. 270; Corwin v. Cook, 
§ Oh. Dec. (Reprint) 432, 8 CincLBul 4. 

Ok1.—Clark vy. Sallaska, 174 P 505; 
Roberts v. Morgan, 56 Okl. 513, 156 
P 319; Bailey v. Lankford, 54 Okl. 
692, 154 P 672, 674 [cit Cyc]; Col- 
bert v. Ardmore First Nat. Bank, 38 
Okl. 391, 133 P 206; Guthrie, etc., 
R.. Co. ve Rhodes; ) 19% OK, 24, 7910 =P 


1112, 2i LRANS 490. 

Or.—North Powder Farmers’ State 
Bank v. Forsstrom, 89 Or. 97, 173 
P 935; Colvin v. Goff, 82 Or. 314, 
161 P 568, LRA1917C 300; Smith v. 
Bayer,46 Or. 143, 79 P 497,114 AMSR 858. 

Pa.—S. M. Smith Co. v. Monroe 
County Water Power, etc., Co., 221 
Pa. 165, 70 A 738; Ziegler v. Mc- 
Farland, 147. Pa.) 607, 23.24 (4045: 
Miller vy. Miller, 4 Pa. 317; Heydt 
v. Frey, 10 Pa. Cas. 84, 18 A 475; 
Gandy v. Weckerly, 34 Pa, Super. 
79 [rev on other grounds 220 Pa. 
285, 69 A 858, 123 AmSR 691, 18 
LRANS 434]; Pittsburgh First Nat. 
Bank v. Brasch, 16 Pa. Dist. 992; 
Franklin Trust Co. v. Buck Run Coal 
Min. Co., 32 Pa. Co. 319; Weaver v. 
Paul, 4 Dauph. Co. 305; Keystone 
Brewing Co. v. Kane, 4 LackJur 368; 
Meily v. Phillips, 16 WklyNC 429; 
Bearne v. Brandeis, 1 WklyNC 102; 
American Baptist Publication Soe. v. 
Erb, 19 Phila. 325; Heil v. Gin- 
ginger, 1 Woodw. 259. 

Philippine.—San Jose v. Ortega, 11 
Philippine 442. 

S. C.—Lewis v. Wilson, 108 S. C. 
47, 93 SE 242; Arthur v. Brown, 91 
S. C. 316, 74 SE 652; American Fer- 
tilizer Co. v. Sims, 90 S. Cc. 541, 73 
SE 1036; Parker v. Mayes, 85 S. C. 
419, 67 SE 559, 187 AmSR 912; Bomar 
v. Asheville, etc., R. Co., 30 S: C 
450, 9 SE 512; Daniel vy. Ray, 19 S. 
CELE. 32, 

S. D.—Rosholt v. Woulph, 167 NW 
158; Vienna First Nat. Bank v. 
Engebretson, 28S. D. 185, 132 NW 786. 

Tenn.—Wallace v. Goodlett, 93 
Tenn. 598, 30 SW 27; Ragsdale v. 
Gossett, 2 Lea 729. 

Tex.—Watson v. Miller, 82 -Tex. 
279, 17 SW 1053; Dolson y. De Ganahl, 
70 Tex. 620, 8 SW 321; Saunders v. 
Brock, 30 Tex. 421; Wynn y. Flanne- 
gan, 25 Tex. 778; Bedwell v. Thomp- 
son, 25 Tex. Suppl. 245; Rockmore v. 
Davenport, 14 Tex. 602, 65 AmD 132; 
Chalk vy. Daggett, (Civ. A.) 204 SW 
1057; Cameron y. Williams, (Civ. A.) 
203 SW 928; Chapman y. Wither- 
spoon, (Civ. A.) 192 SW 281; Bor- 
schow v. Wilson, (Civ. A.) 190 SW 
202; Baldwin v. Coyle, (Civ. A.) 185 
SW 426; Martin v. Daniel, (Civ. A.) 
164 SW 17; Erwin v. E. I. Du Pont 
de Nemours Powder Co., (Civ. A.) 
156 SW 1097; Key v. Hickman, (Civ. 
A.) 149 SW 275; Givens v. Carter, 
(Civ. A.) 146 SW 6238; Crooker vy. 
National Phonograph Co., (Civ. <A.) 
135 SW 647; Nixon v. Hamlin First 
State Bank, 60 Tex. Civ. A. 7, 127 
SW 882 [reh den (Civ. A.) 129 SW 
145]; Provident Nat, Bank vy. Hart- 
nett, 45 Tex.’ Civ. A.''273, 100 SW 
1024; Leavell v. Seale, (Civ. A.) 45 
SW 171; San Antonio Lumber Co. 
ve.) Diekey, 9 (Cive DAS) 27)" Siw © 9555 
Standard Wagon Co. v. Roberts, 
(Civ. A.) 26 SW 246. 

Utah.—Andrus v. Blazzard, 23 Utah 
233, 63 P 888, 54 LRA 3854; Gregg v. 
Groesbeck, 11 Utah 310, 40 P 202; 
32 LRA 266. 

Vt.—Norton vy. Downer, 31 Vt. 407; 
Gillett v. Ballou, 29 Vt. 296; Farnham 
v. Ingham, 5 Vt. 514; Bradley v. An- 
derson, 5 Vt. 152; Downs v. Webster, 
Brayt. 79. 

Va.—tLynch y.-O’Brien, 115 Va. 350, 
79 SE 389; Martin vy. Lewis, 30 Gratt. 
GL Va.) 672... 327 AmR* 682) 

Wash.—Holt Mfg. Co. v. Brother- 
ton, 91 Wash. 354, 157 P 849; Toon 
v. McCaw, 74 Wash. 335, 133 P 469, 
LRA1915A 590; Aurora Land Co. v. 


Keevan, 67 Wash. 305, 121 P 469; 
poe v. Harris, 7 Wash. 542, 35 


W. Va.—Long y. Potts, 70 W. Va. 
719, 75 SE 62, 63 [quot Cyc]; Duty 
Vv. Sprinkle, 64 W. Va. 39, 60 SE 8383. 

Wis.—In re Winzenried, 165 Wis. 
63, 160 NW 1064; Bank v. Securities 


For later cases, developments and changer in the law see cumulative Annotations, same title, page and note number, 
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varied or contradicted by parol evidence.?? But a 
memorandum on a check may be explained by 


parol.88 
[§ 1444] (2) Interest. It 


or that interest apparently payable 


Co., 157 NW 510; Hackney Nat. Bank 
v. Barry, 139 Wis. 96, 120 NW 275; 
Schmidt v. Schmidt, 123 Wis. 295, 101 
NW 678; Cook v. Durham, 61 Wis. 
15, 20 NW 670; Foster v. Clifford, 44 
Wis. 569, 28 AmR 603; Charles v. 
Denis, 42 Wis. 56, 24 AmR 383; 
Gregory v. Hart, 7 Wis. 532. 
Eng.—Hill v. Wilson, L. R. 8 Ch. 
SSSz eA DLS Vue) Crise hl ibe. ae ©. abe. 
87, 4 ERC 195: Besant v. Cross, 10 
Serie 895, 70 ECL 895, 138 Reprint 
an C.—Emerson y. Erwin, 10 B. C. 
Man.—Lindsay-Walker, Ltd. v. Hil- 
son, 26 Man. 206; Wilton v. Manitoba 


Independent Oil Co., 25 Man. 628; 
Crane vy. Lavoie, 22 Man. 330, 
DomLR 175; Smith vy. Squires, 13 
Man. 360. 


ey. S.—McNeil v. Cullen, 37 N. S. 
Ont.—Clarke v. Union Stock Under- 
writing Co., 14 Ont. L. 198, 9 OntWR 
486; Davis v. McSherry, 7 U. C. Q. 
B. 490. 
{a] A memorandum at the foot 
of a note as a part thereof cannot 
be contradicted or varied, Corley v. 
McKeag, 9 Mo. A. 388. 

[b] Note cannot be shown to be 
intended as receipt.—(1) Shaw v. 
Shaw, 50 Me. 94, 79 AmD 605; City 
Bank vy. Adams, 45 Me. 455; Billings 
v. Billings, 10 Cush. (Mass.) 178; 
Meily v. Phillips, 16 WklyNC (Pa.) 
429. (2) Contra Beals v. Beals, 20 
Ind. 163. See also De Lavalette v. 
Wendt, 75 N. Y. 579, 31 AmR 494 
(parol evidence admissible to show 
that a writing in the following form, 
“Received of P. five hundred dollars 
due on demand,” was intended as a 
mere receipt). 

[c] Character of indorsement.— 
Parol evidence is not ordinarily ad- 
missible to contradict or change the 
character of an indorsement. Givens 
v. Carter, (Tex. Civ. A.) 146 SW 623 
(holding, however, that in an action 
to foreclose a vendor’s lien, where 
the petition alleged want of consid- 
eration for the transfer of the notes 
from one of plaintiffs to his sons, 
and that a defendant obtaining pos- 
session from them had knowledge of 
such facts, and that the transfer was 
for a specific purpose known to de- 
fendants, and that they had been used 
for another purpose, parol evidence 
that plaintiff's sons were not in fact 
the owners in contradiction of the 
indorsements was admissible). 

[d] Use of instrument.—(1) A 
note cannot be shown to have been 
intended to be used only as col- 
lateral. Clement v. Drybread, 108 
Iowa 701, 78 NW 235. (2) Evidence 
of an agreement not to negotiate an 
instrument negotiable on its face 
would be a contradiction of the writ- 
ing and hence is not admissible. Mc- 
Sherry v. Brooks, 46 Md. 103; Waddle 
v. Owen, 43 Nebr. 489, 61 NW 731; 
Heist v. Hart, 73 Pa. 286; Knox v. Clif- 
ford, 38 Wis. 651, 20 AmR 28. Aliter 
under Louisiana code. Robertson v. 
Nott, 2 Mart. N. S. (La.) 122, 3 Mart. 
N. S. 268. (3) The use of an ac- 
commodation note may be shown by 
parol to have been restricted by an 
agreement between the parties. West- 
ern Nat. Bank v. Wood, 19 NYS 
81. 

[e] A purchase-money note, (1) 
which purports to contain the terms 


cannot be 
that there was a parol agreement that a note should 
not bear interest,** that interest was to be paid at 
a rate other than that expressed in the instrument,?5 
that a rate of interest inconsistent with the ex- 
press terms of the instrument was contemplated,?¢ 


EVIDENCE 


shown,°8 


shown [§ 1445] 


at maturity was 


of the sale, cannot be varied by parol. 
Toller v. Hewitt, 12 Ga. A. 496, 77 
SE 650. (2) In absence of fraud, 
accident, or mistake, it must be con- 
clusively presumed that a note given 
for the price of a mule, reciting no 
express warranty, contains the whole 
of the agreement, where the agree- 
ment appears to be complete and cer- 
tain; and where the note recites that 
the mule has lost an eye, no express 
warranty as to the other eye can be 
added by parol. Borders vy. Chap- 
man, 22 Ga. A. 712, 97 SE 96. 

[f] A note executed more than six 
months after a sale of goods, for the 
price of which the note is given, and 
based upon no new consideration, is 
not conclusive as to the real agree- 
ment between the parties as to a war- 
ranty, but the real agreement be- 
tween the parties may be shown. 
pute v. Adair, 58 SW 697, 22 KyL 

{g] The giving of a duplicate of a 
lost draft by the drawer does not 
necessarily evince a purpose to waive 
a defense of the drawer against li- 
ability on the draft, nor does such 
duplicate aS a matter of law import 
a promise to pay the draft. There- 
fore it is competent to show by parol 
evidence that the drawer informed 
the payee that he did not intend by 
the giving of such duplicate to waive 
his right, but merely intended to ac- 
commodate the payee by putting in 
his hands a paper which would en- 
able him to collect the money from 
the drawee. Gilby Bank vy. Farns- 
Rona 7 N. D. 6, 72 NW 901, 38 LRA 

32. Shirts v. Rooker, 21 Ind. A. 
420, 52 NE 629; Neal v. Wilson, 213 
Mass. 336, 100 NE 544; Bergman Pro- 
duce Co. v. Brown, (Tex. Civ. A.) 156 
SW 1102. 

fa] Thus a check cannot be shown 
to have been intended as a memo- 
randum for money lent, Kelley v. 


Brown, 5 Gray (Mass.) 108. 

33. Bade v. Hibberd, 50 Or. 501, 
93 P 364. 

34. Stutsman y. Stutsman, 3 


Blackf. (Ind.) 231. 

35. Ala.—Haas v. Commerce Trust 
Co., 194 Ala. 672, 69 S 894. 

Ga.—Strickland Vv. Cartersville 
Bank, 141 Ga. 565, 81 SE 886. 

Tll.— Redden v. Inman, 6 Ill. A. 
55. 

Ind.—Davis v. Stout, 126 Ind. 12, 
25 NE 862, 22 AmSR 565. 

Jowa.—Cochran y. Zachery, 137 
Towa 585, 115 NW 486, 126 AmSR 307, 
16 LRANS 235, 15 AnnCas 297. 

Wash.—Catlin v. Harris, 7 Wash. 
542, 85 P 385. 

[a] Ibegal rate filled in after de- 
livery. Where after delivery, the 
payee of a note which made no pro- 
vision as to interest, filled in the 
blank at the legal rate, parol evi- 
dence is not admissible to contra- 
dict such interest stipulation. Haas 
v. Commerce Trust Co., 194 Ala. 672, 
69 S 894. 

36. Calloway v. McKnight, 180 Mo. 
A. 621, 163 SW 932, 

37. Dance v. Dance, 56 Md, 433; 
Keehring v. Muemminghoff, 61 Mo. 
403, 21 AmR 402. 

38. Durnford’s Succ., 8 Rob. (La.) 
488; Bell v. Norwood, 7 La. 95; Tous- 
saint v. Delogny, 2 Mart. (lLa.) 78; 
Milliken v. Southgate, 26 Me. 424; 
Read v. Attica Bank, 124 N. Y. 671, 


(3) Liability or Enforcement. 
not permissible to show a parol agreement of the 
payee or holder of commercial paper not to enforce 
payment against the person or persons liable there- 
on;°° or a parol agreement that the payee or holder 
shall look to some other person or persons for pay- 


(290)a7 1001 


to be paid annually.*7 Neither can a promise to pay 
interest on a noninterest bearing instrument be 


It is 


AV 250 [mod 55 Hun 154, 8 NYS 

39. U. S.—Payne v. New York 

ae L. Ins. Co., 141 Fed. 339, 72 CCA 
be 

Ala.—Bomar y. Rosser, 131 Ala. 
215, 3140S 430: 

Ark.—Bishop y, Dillard, 49 Ark. 
285, 5 SW 341. 

Cal.—Leonard y. Miner, 120 Cal. 
403, 52 P 655. 

Conn.—Schine y. Johnson, 92 Conn. 
590, 103 A 974. 

Ga.—Byrd v. Marietta Fertilizer 
Co., 127 Ga. 30, 56 SE 86; Dendy v. 
Gamble, 59 Ga. 434; Sasser v. Mc-’ 
Govern, 11 Ga. A. 88, 74 SE 797; 
Crooker v. Hamilton, 3 Ga. A. 190, 
59 SE’ 722. 

Ill.—Wood v. Surrells, 89 Ill. 107; 
Graff v. Fox, 204 Ill. A. 598; Clinton 
v. Royal, 203 Ill. A. 248; Beloit Sec- 
ond Nat. Bank vy. Woodruff, 113 Ill. 
Sea Bright v. Kenefick, 94 Ill. A. 
Rote al v. Wiley, 3 Ind. 

Iowa.—Altman y. Anton, 91 Iowa 
612, 60 NW 191; Atkinson y. Blair, 
38 Iowa 156. 

Kan.—Guaranty Inv. Co. v. Gam- 
ble, 102 Kan. 791, 171 P 1152; Ger- 
man American State Bank v. Watson, 
99 Kan. 686, 163’P 637; Dominion 
Nat. Bank v. Manning, 60 Kan. ,729, 
57° P 949. 

Bete al i et v. Jackson, 12 Kyl. 

Sar eee oe v. Hancock, 34 Me. 


Md.—Louis HEckels, ete., Mfg. Co. 
v. Cornell Economizer Co., 119 Md. 
107, 86 A 38, 

Mass.—Neal v. Wilson, 213 Mass. 
336, 100 NE 544; Commonwealth 
Trust Co. y. Coveney, 200 Mass. 379, 
86 NE 895; Henry Wood’s Sons Co. 
v. Schaefer, 173 Mass. 4438, 53 NE 
881; Barnstable Say. Bank v. Ballou, 
119 Mass. 487; Davis v. Randall, 115 
Mass. 547, 15 AmR 146. 

Mich.—Kulenkamp v. Groff, 71 
Mich. 675, 40 NW 57, 15 AmSR 2383, 
1 LRA 594, 

Mo.—People’s Bank y. Baker, (A.) 
193 SW €32; Bass v. Sanborn, 119 
Mo. A. 103, 95 SW 955. 

Sate H.—True vy. Shepard, 51 N. H. 

N. J.—Gerli v. National Mill Sup- 
ply"Col, TSN. Je G1, 78 Ay 262) (parr 
80 N. J. L. 464, 78 A 1134]; Reming- 
ton v. Wright, 43 N. J. L. 451; Wright 
v. oe 41 N. J. L. 48, 32 AmR 
180. 

N. Y.—German Exch. Bank _ y. 
Schnitzer, 72 Misc. 362, 130 NYS 223. 

N. C.—Western Carolina Bank v. 
Moore, 138 N. C, 529, 51 SE 79. 

Oh.—Cummings v. Kent, 44 Oh. St. 
92, 4 NE 710, 58 AmR 796; Cummings 
v. Kent, 6 Oh. Dec. (Reprint) 1178, 12 
AmLRec 163. 

Okl.—Bailey v. Lankford, 54 OKI. 
692, 154 P 672, 674 [cit Cyc]; Gillis 
v. Frederick First Nat. Bank, 47 Okl. 
411, 148 P 994, 995 [cit Cyc]; Col- 
bert v. Ardmore First Nat. Bank, 38 
Okl. 391, 133 P 206. 

Pa.—Superior Nat. Bank y. Stadel- 
man, 153 Pa. 634, 26 A 201; Hill v. 
Ely, 5 Serge. & R. 363, 9 AmD 376; 
Heydt v. Frey, 10 Pa. Cas. 84, 13 A 
475; Gandy v. Weckerly, 34 Pa. Super. 
79 [rev on other grounds 220 Pa. 
285, 69 A 858, 123 AmSR 691, 18 
LRANS 434]; Mahanoy City First 
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ment,*° that he shall require payment only in a cer- 
tain event #1 or out of some particular fund,*? that 
he shall not require payment until a certain secur- 
ity has been exhausted,** that he shall not call on 
one of the persons lable for payment until all 
remedies against the others have been exhausted,** 
or that the obligation may be extinguisned by part 


payment.*® 

Acceptance. 
Nat. Bank v. Dick, 22 Pa. Super. 
445; Reed v. Kuntz, 17 Pa. Dist. 865; 


Dickson v. Tunstall, 3 Pa. C. Pl. 128; 
Brown v. Scanlan, 1 LegChron 354; 
Rodgers v. Donovan, 13 Phila. 51. 

S. C.—McClanaghan v. Hines, 33 
Sew Line wea. 

Tex.—Lockney State Bank v. Dam- 
ron, (Civ. A.) 179 SW 552; Fambro v. 
Keith, 57 Tex. Civ. A. 302, 122 SW 
40; Barnard vy. Robertson, (Civ. A.) 
29 SW 697. 

Vt.—Morse v. Low, 44 Vt. 561. 


Va.—Lynch y. O’Brien, 115 Va. 
350, 79 SE 389. 
Wash.—Post v. Tamm, 91 Wash. 


504, 158 P 91; Pitt v. Little, 58 Wash. 
355, 108 P 941; Anderson v. Mitchell, 
51 Wash. 265, 98 P 751; Hemrich v. 
Wist, 19 Wash. 516, 53 P 710; Gurney 
v. Morrison, 12 Wash. 456, 41 P 192; 
Bryan -y. Duff, 12 Wash. 233, 40 P 
936, 50 AmSR 889; Tacoma Mill Co. 
v. Sherwood, 11 Wash. 492, 39 P 


977. 

W. Va.—Long v. Potts, 70 W. Va. 
719, 722, 75 SE 62 [quot Cyc]; Duty 
vy. Sprinkle, 64 W. Va. 89, 60 SE 
882. 

Ont.—Murphy v. Bryden, 7 OntWR 
ope: Street v. Beckwith, 20 U. C. Q. 
Be 


ae —Chamberlin v. Ball, 5 LCJur 
88, 11 L. C. 50; Decelles v. Samoisette, 
4 Montr. Super. 361. 

‘It is enough to say that to admit 
proof of a parol contemporaneous 
promise on the part of the payee that 
the defendant should not be called 
upon to pay the notes, would be in 
violation of the familiar rule of evi- 
dence which excludes parol evidence 
to contradict the terms of written 
instruments.” Gerli v. National Mill 
SupplyyCor 78 Ni Se Lanes, PS WAL 
252 (aff 80 N. J. L. 464, 78 A 1134]. 

{a] Thus in a suit on a note in 
legal form, defendant cannot show by 
oral testimony that it was only a 
memorandum, which the maker was 
not to pay at all, except in the char- 
acter of collecting agent. McClana- 
ghan v. Hines, 33 S. C. L. 122. 

[b] An agreement never to sue 
on a note cannot be shown unless 
made subsequent to the note and 
based upou a new and independent 
consideration. Crooker vy. Hamilton, 
8 Ga. A. 190, 59 SE 722. 

[c] An indorser cannot control his 
indorsement of a draft by parol evi- 
dence showing that he was not to be 
held liable as indorser. Lake Provi- 
dence First Nat. Bank v. Reinman, 
93 Ark. 376, 125 SW 448, 28 LRANS 
530; Schine v. Johnson, 92 Conn. 590, 
103 A 974; Prescott Bank vy. Caverly, 
7 Gray (Mass.) 217, 66 AmD 473; 
Grant City First Nat. Bank v. Korn, 
(Mo. A.) 179 SW 721. 

{d] A surety cannot show: (1) 
That he signed the note merely to 
encourage the principal and was not 
to be liable. Dendy v. Gamble, 59 
Ga. 434. (2) That he was to be liable 
only for a few days. Mansfield v. 
Barber, 59 Ga, 851.. 

fe] Where a husband and wife 
have executed a joint note, and a 
mortgage on her lands to secure it, 
the husband cannot escape personal 
liability on the note by setting up a 
contemporaneous agreement to the 
effect that he was to incur no per- 
sonal liability, but was to sign the 
note simply as evidence of his con- 
sent to the note and mortgage by her. 


Any evidence varying or nullifying 
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missible.*& 
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to blank 


Jackson v. Jackson, 12 KyL 388. 

40. U. S.—Wagner y. Kohn, 
Fed. 718, 140 CCA 592. 

x ie C.—Prosise v. Phillips, 41 App. 

26. 

Ind.—Brush y. Raney, 34 Ind. 416. 

Ky.—Citizens’ Bank v. Millet, 103 
Ky. 1, 44 SW 366, 20 KyL 5, 82 AmSR 
546, 44 LRA 664. 

N. J.—Gerli v. National Mill Sup- 
DIYA.Cos B38 INS Lal WS PAZ 8 2) Peake 
80 N. J. L. 464, 78 A 1134]. 

N. D.—Eckman First State Bank v. 
Kelly, 30 N. D. 84, 152 NW 125, Ann 
Cas1917D 1044, 

Oh.—Lillie vy. Bates, 3 Oh. Cir. Ct. 
94, 2 Oh. Cir. Dee. 54. 

Or.—Portland Nat. Bank y. Scott, 
20 Or. 421, 26 P 276. 

Pa,—Mahanoy City First Nat. Bank 
v. Dick, 22 Pa, Super. 445. 

Wash.—Shuey v. Adair, 18 Wash. 
mee 51 P 388, 68 AmSR 879, 39 LRA 

a. 


W. Va.—Long v. Potts, 70 W. Va. 
ido iaee (oe mos Leuor Cx.eils 
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De eee pe v. Squires, 13 Man. 
0. ’ 
41. See infra § 1542. 
42. U. S.—Gorrell v. Home L, Ins. 


Co., 638 Fed. 371, 11 CCA 240. 

Ala.—Rice v. Gilbreath,’ 119 Ala. 
424, 24 S 421. 

Cal.—Cashman y. Harrison, 90 Cal. 
297, 27 P 2838; Guy v. Bibend, 41 Cal. 
322; Conner y. Clark, 12 Cal. 168, 73 
AmD 529. 

Ga.—Johnson vy. Nisbet, 1387 Ga. 

175; 


150, 72 SE 915. 

Ill.—Murchie vy. Peck, 160 I1l. 

43 NE 356; Mumford v. Tolman, 157 
Til. 258, 41 NE 617; Mumford v. Tol- 
man, 54 Ill. A. 471. 

Ind.—Nill v. Comparet, 15 Ind. 243; 
Tucker vy. Talbott, 15 Ind. 114. 

Iowa.—De Long v. Lee, 73 Iowa 538, 
384 NW 6138; Van Vechten vy. Smith, 
59 Iowa 173, 13 NW 94. 

Ky.—Bowers v. Linn, 14 KyL 889. 

Mass.—Perry v. Bigelow, 128 Mass. 
129; Currier v. Hale, 8 Allen 47. 

Minn.—Singer Mfg. Co. vy. Potts, 
59 Minn. 240, 61 NW 23. 

N. Y.—Gridley v. Dole, 4 N. Y. 
486; Ryan y. Sullivan, 143 App. Div. 
471, 128 NYS 632; Lewis v. Jones, 
20 N. Y. Super. 366; Carnegie Trust 
Co. v. Kleybolte, 74 Misc. 246, 134 
NYS 69. . 

Or.—Wilson vy. Wilson, 26 Or. 251, 
Dore USbe 

Pa.—Appleby y. Barrett, 28 Pa. 
Super. 349. 

3 Tenn.—Hllis v. Hamilton, 4 Sneed 
12. 

Tex.—Franklin vy. Smith, 
Unrep. Cas. 229. 

W. Va.—Long v. Potts, 70 W. Va. 
719, 75 SE 62. 

{a] Illustration.—It cannot be 
shown that a note was given for the 
transfer of certain debts and was 
only to be paid out of the proceeds 


Leulex. 


collected. Walters v. Smith, 23 Ill. 
342. 
{b] A contemporaneous written 


agreement providing for the payment 
of a note out of a particular fund 
may be shown as between the orig- 
inal parties. Keller v. Cohen, 224 
Fa. 4384, 73 A 918. To similar effect 
Kennett Square Nat. Bank y. Shaw, 
28) ' Pay 612), AGN PAL Siibs 

[c] Condition indicated by writ- 
ing.—(1) Such evidence is admissible 
in an action on a note containing in 
brackets the words “for two mills, 


. Vieet v. Sledge, 
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the effect of a written acceptance of a bill is inad- 


Blank Indorsement. According 


to numerous authorities, the implications and in- 
tendments which the law merchant has attached 
indorsements of negotiable commercial 
paper render them complete contracts which ean- 
not be varied by parol.*7 
other hand, numerous cases, both in the same an 


remit as soon as sold.” Ward v. 
Perrigo, 33 Wis. 143. (2) Where 
checks are drawn by contractors for 
county work, ‘‘to be paid as soon as 
we settle with the county” parol evi- 
dence is admissible to show that the 
checks were to be paid out of a fund 
due by the county, on the contract. 
Des Moines County vy. Hinkley, 62 
Iowa 637, 17 NW 915. 

[da] On the other hand (1) it has 
been held that in an action on notes 
executed by defendant in payment of 
territorial rights in a patent iIndi- 
eator, whose chief source of profit 
was in advertisements printed there- 
on, evidence of a contemporaneous 
oral agreement by the payee to turn 
over to defendant enough advertise- 
ments to pay the notes, and to hold 
said notes until they were paid from 
the profits of Such advertisements, 
was competent. Andrews v. Hess, 20 
App. Div. 194, 46 NYS 796. (2) In an 
action on a note, defendant may show 
by parol evidence that it was the 
distinct understanding of the parties 
at the time the note was executed 
that it should be payable only out of 
a particular fund, and that this fund 


had not come into existence. For- 
cite Powder Co. vy. Howley, 40 Pa. 
Super. 412. 

43. Il]1—Moore y. Prussing, 165 


Ti S29 A. 
496]. 

Kan.—Conqueror Trust Co. v. Dan- 
forth, 103 Kan. 860,177 P 357. 

Minn.—Security Nat. Bank v. Pul- 
ver, 131 Minn. 454, 155 NW 641. 

Mont. —Fisher v. Briscoe, 10 Mont. 
124, 25 P 30. 

S. D.—Anderson v. Matheny, 17 S. 
D. 225, 95 NW 911. 

W. Va.—Long v. Potts, 70 W. Va. 
Th9, 722, XO 5SE «62 [quot Ser 

Eng. —Abrey v.. Crux, Re oCeaes 
37, 4 ERC 195. 

44. Cowles v. Townsend, 31 Ala. 
133; Prosise v. Phillips, 41 App. 
(BD; "C.) 226; Clark y. Sallaska, (Okl.) 
174, P5053 ‘Long v. Potts, 70 'W. Va. 
eS Raver 15 SE 62 [quot Cyc]. 

45. I-oudermilk v. Loudermilk, 93 
Ga. 443, 21 SE 77; Bowen v. Waxel- 
baum, 2. Ga. .A. 521, 58 SE 7843 
Ewing v. Clark, 76 Mo. 545. 

46. Ark.—Tillar vy. Wilson, 79 Ark. 
256, 96 SW 381. 

Conn.—Burns, ete., Lumber Co. v. 


46 NE 184 [aff 62 111. 


Doyle, 71 Conn. 742, * A 483, 71 
AmSR 235. 

Ill—Mt. Vernon Nat. "Bank v. Kel- 
ling-Karel Co., 189 Ill. A. 375, 

lowa.—City "Deposit Bank y. Green, 
130 Iowa 384, 106 NW 942. 

La. —Schwartz v. Barringer, 20 
La. Ann. 419, 
aie eee v. Staples, 44 Me. 

N. Y.—Ryan v. Sullivan, 143 App. 
Div. 471, 128 NYS. 632;-Kervan v. 
Hpensends 25 App, Div. 256, 49 NYS 

Tex.—Provident Nat. Bank v. Hart- 
ners Co., 45 Tex. Civ. A. 273, 100 SW 

W. Va.—Long v. Potts, 70 W. Va. 
719, 722, 75 SE 62 [quot Cyc]. 

{a] Thus an agreement limiting a 
liability as several and not joint may 
not be shown. City Deposit Bank v. 
Green, 130 Iowa 384, 106 NW 942. 

47. U. S.—Martin v. Cole, 104 U. 
S.. 30, 26 L. ed. 647; U. S. Bank v. 
Dunn, 6 Pet. 51, 8 L. ed. 316; Van 

45 Fed. 743; Alexe 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in other jurisdictions, in which the courts, pro- 
ceeding on the theory that a blank indorsement of 
negotiable commercial paper is a contract only so 
far expressed in writing as to raise a presumption 
of a certain undertaking, which is not conclusive 


andria Bank vy. Deneale, 2 F. 
Cas. No. 846, 2 Cranch C. C. 488; 
Cox v. Jones, 6 F. Cas. No. 3,303, 2 
Cranch?C.Ci3 10% 

Ala.—Alabama Nat. Bank v. Rivers, 
116 Ala. 1, 22 S 580, 67 AmSR 95; 
Preston v. Ellington, 74 Ala. 133; 
Day v. Thompson, 65 Ala. 269; Tan- 
kersley v. Graham, 8 Ala. 247; Holt 
v. Moore, 5 Ala. 521; Hightower v. 
Ivy, 2 Port. 308; Dupuy v. Gray, 
Minor 357. 

Ark.—Lake Providence First Nat. 
Bank v. Reinman, 93 Ark. 376, 125 
SW 443, 28 LRANS 530; Jenkins v. 
Shinn, 55 Ark. 347, 18 SW 240. 

Cal.—Los Angeles Citizens’ Bank 
v. Jones, 121 Cal. 30, 53 P 354; Gold- 
man sv.) Davis; 28 Cal. 256. 

Colo.—Torbert v. Montague, 388 
Colo. 325, 87 P 1145; Doom y. Sher- 
win, 20 Colo. 234, 38 P 56; Dunn v. 
Ghost, 5 Colo. 134; Martin v. Cole, 
3 Colo; 113. 

Conn.—Hopkins v. Merrill, 79 Conn. 
626, 66 A 174, 

Dak.—Thompson y. McKee, 5 Dak. 
Lia, cl IN W e368 

Ga.—Rockford Winnebago Nat. 
Bank v. Woodliff, 145 Ga. 239, 88 
SE 973; Bedell v. Scarlett, 75 Ga. 56; 
Dunn y. Welsh, 62 Ga. 241; Meador 
v. Dollar Sav. Bank, 56 Ga. 605; 
Stapler v. Burns, 43 Ga. 382; Bartlett 
v. Lee, 33 Ga. 491; Stubbs v. Goodall, 
4 Ga. 106; Proctor v. F. S. Royster 
Guano -Co., 21> Ga. As 1617,-94-SH 
821; Cowart Co. v. Sheffield, 18 Ga. A. 
512, 89 SE 1101; McMillan v. Jack- 
sonville Fourth Nat. Bank, 17 Ga. A. 
590, 87 SE 843; Matthews v. Rich- 
ards; 138 Ga. A. 412; 79 SE 227; West 
Yellow Pine Co. v. Kendrick, 9 Ga. 
A. 350, 71 SE 504. 

Tll.—Hately v. Pike, 162 Ill. 241, 
44 NE 441, 53 AmSR 304 [aff 62 Ill. 
A. 387]; Johnson y. Glover, 121 Ill. 
283, 12 NE 257; Courteney v. Hogan, 
93 Ill. 101; Skelton y. Dustin, 92 Ill. 
49; Schnell y. North Side Planing 
Mill Co., 89 Ill. 581; Finley v. Green, 
85 Ill. 535; Beattie v. Browne, 64 
Ili. 360; Mason v. Burton, 54 Iii. 
349; Arcola First Nat. Bank vy. Heeb, 
188 Ill. A. 194; Beloit Second Nat. 
Bank v. Woodruff, 113 Ill. A. 6; Kim- 
mel] v. Weil, 95 Til. A. 15. 

Ind.—Smythe v. Scott, 106 Ind. 245, 
6 NE 145; Houck v. Graham, 106 
Ind. 195, 6 NE 594, 55 AmR 727; 
Stack vy. Beach, 74 Ind. 571, 39 AmR 
113; Holton vy. McCormick, 45 Ind. 
411; Robert v. Masters, 40 Ind. 461; 
Campbell v. Robbins, 29 Ind. 271; 
Parker v. Morton, 29 Ind. 89; Drake 
v. Markle, 21 Ind. 438, 83 AmD 358; 
Snyder v. Oatman, 16 Ind, 265; Vore 
v. Hurst, 13 Ind. 551, 74 AmD 268; 
Bowers v. Headen, 4 Ind. 318; Odam 
v. Beard, 1 Blackf, 191. 

Iowa.—Farmers’ Sav. Bank vy. 
Wilka, 102 Iowa 315, 71 NW 200; 
Geneser v. Wissner, 69 Iowa 119, 28 
NW 471; Sands v. Wood, 1 Iowa 263; 
Friend v. Beebe, 3 Greene 279. 

Kan.—Northrop Nat. Bank _ vy. 
Yates Center Nat. Bank, 98 Kan. 563, 
159 P 403; Doolittle v. Ferry, 20 
Kan. 230, 27 AmR 166; Pemberton v. 
Hoosier, 1 Kan. 108. 

Me.—Goodwin v. Davenport, 47 
Me. 112, 74 AmD 478; Sanborn v. 
Southard, 25 Me. 409, 43 AmD 288; 
Crocker v. Getchell, 23 Me. 392; 
Smith v. Frye, 14 Me. 457; Fuller 
v. McDonald, 8 Me. 213, 23 AmD 
499. 

Md.—Harvard Pub. Co. v. BenjJa- 
min, 84 Md. 333, 35 A 930, 57 AmSR 
402: Gist v. Drakeley, 2 Gill 330, 41 
AmD 426. 

Mass.—Baldwin v. Dow, 130 Mass. 
416; Wright v. Morse, 9 Gray 337, 
69 AmD 291; Prescott Bank v. Caver- 
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ly, 7 Gray 217, 66 AmD 473; Howe 
v. Merrill, 5 Cush. 80. 
Mich.—Ortmann y. Canadian Bank 
of Commerce, 39 Mich. 518. 
Minn.—Porter vy. Winona, ete., 
Grain Co., 78 Minn. 210, 80 NW 965; 


Rowler v. Braun, 63 Minn. 32, 65 NW } 


124, 56 AmSR 449; Clarke v. Patrick, 
60 Minn. 269, 62 NW 284; Knoblauch 
v. Foglesong, 38 Minn. 352, 37 NW 
586; Coon v. Pruden, 25 Minn. 105; 
Barnard v. Gaslin, 23 Minn. 192; St. 


Paul First Nat. Bank v. St. Paul 
Nat. Mar. Bank, 20 Minn. 63; Kern 
v. Von Phul, 7 Minn. 426, 82 AmD. 


105; Borup v. Nininger, 5 Minn. 523; 
Levering v. Washington, 3 Minn. 323. 


Miss.—Hawkins y. Shields, 100 
Miss: 17389, 57S 4, 

Mo.—People’s Bank y. Baker, (A.) 
193 SW 6382; Haves vy. Keeton, (A.) 


193 SW 629; Lewis v. Dunlap, 72 Mo. 
174; Rodney v. Wilson, 67 Mo. 123, 
29 AmR 499; Overland Auto Co. v. 
Winters, (A.) 180 SW: 561; Grant 
City First Nat. Bank v. Korn, (A.) 
179 SW 721; Gate City Nat. Bank vy. 
Schmidt, 168 Mo. A. 153, 152 SW 
a Howser vy. Newman, 65 Mo. A. 

67. 

Nebr.—Harnett v. Holdredge, 73 
Nebr. 570, 103 NW 277, 119 AmSR 
905, 5 Nebr. (Unoff.) 114, 97 NW 443; 
Cropsey v. Averill, 8 Nebr. 151. 
Fecu H.—Barry v. Morse, 3 N. H. 

2. 


N. J.—Foley v. Emerald, etc., Brew- 
ing .Co., 61° Ne J. dise428,) 39) An 650; 
Kling vy. Kehoe, 58 N. J. L. 529, 33 
A 946; Johnson v. Ramsey, 43 N. J. 
L. 279, 39 AmR 580. 

N. Y.—Hodgens vy. Jennings, 148 
App. Div. 879, 133 NYS 584; Bird v. 
Kay, 40 App. Div. 533, 58 NYS 170; 
Albion Bank v. Smith, 27 Barb. 489; 
Bookstaver v. Jayne, 3 Thomps. & 
C. 397; Higgins vy. Barrowcliffe, 46 
N. Y. Super 540; Hauck v. Hund, 14 
N. Y. Super 431. 

N. C.—Hill v. Shields, 81 N. C. 
250, 31, AmR, 499. 

Oh.—Farr v. Ricker, 46 Oh. St. 265, 
21 NE 354. 


Or.—Moll v. Roth Co., 77 Or. 593, 


152), P2355) Smith ‘v. Caro,* 9 1Or. 
278. 
Pa.—Hauer v. Patterson, 84 Pa. 


274; Wilson v. Martin, 10 Phila. 470; 
Jackson v. Barnes, 5 Phila. 33; Shaf- 
fer v. Danville Nat. Bank, 1 WklyNC 
244, 

S. C.—Smith v. Brabham, 48 S. C. 
337, 26 SE 651; Charleston First Nat. 
Bank y. Gary, 18 S. C. 282. 

S. D.—Schmitz v. Hawkeye Gold 
Min. Co., 8 S.. D. 544, 67 NW 618. 

Tex.—McMichael v. Jarvis, 78 Tex. 
671, 15 SW 111; Latham y. Houston 
Flour Mills, 68 Tex: 127, 3 SW 462; 
Crockett v. Shaw, 29 Tex. 507; Abney 
v. Citizens’ Nat, Bank, (Civ. A.) 152 
SW 734; Midland First Nat. Bank v. 
Powell, (Civ. A.) 149 SW 1096; Wizig 
Vv. Beisert, (Civ. <A.) 120 SW 
954, 

Vt.—Sanford v. Norton, 17 Vt. 285. 

Va.—Riverview Land Co. v. Dance, 
98 Va. 239, 35 SE 720; Woodward v. 
Foster, 18 Gratt. (59 Va.) 200. 

Wash.—Allen v.~ Chambers, 13 
Wash. 327, 43 P 57. 

Wis.—Halbach v. Trester, 102 Wis. 
530, 78 NW 759; Haton v. McMahon, 
42 Wis. 484; Charles v. Denis, 42 Wis. 
56, 24 AmR 383; Callanan vy. Judd, 23 
Wis. 343. 

Can.—Ayr American Plough Co. v. 
Wallace, 21 Can. S. C. 256. 

“Tt is well settled that, as a gen- 
eral rule of law, oral evidence is not 
admissible to contradict or vary the 
terms of a written contract. And 
ordinarily the written contract that 
is entered into by an indorser when 
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except in favor of subsequent bona fide holders for 
value, have permitted the introduction of parol evi- 
dence to explain the true contract as between the 
original and immediate parties to the paper,*® and 
on the same theory such evidence has been held to 


he makes an unrestricted indorse- 
ment cannot be contradicted or varied 
by parol evidence.” Lake Providence 
First Nat. Bank v. Reinman, 93 Ark. 
Bie, 378, 125 SW 4438, 28 LRANS 
vo . 

[a] An exception to the rule arises 
when any fact or transaction raises 
an equity showing it to be inequit- 
able to enforee the written contract. 
Moll Vv. Oth, Co... 77 Or-.593; 4552) P 
235. 

{b] The rule has been applied to 
nonnegotiable paper. Jackson v. 
Barnes, 5 Phila. (Pa.) 38. 

48. U. S.—Susquehanna Bridge, 
etc., VCon iviiebvans) »23RS eCas.3 NO: 
13,685, 4 Wash. C. C. 480; Taylor v. 
Schofield, 23 F. Cas, No. 138,804, 2 
Cranch; C.-C. 35. 

Ala.—Long v. Gwin, 80 S 440. 

Ark.—Johnston v. Schnabaum, 86 
Ark. 82, 109 SW 1163, 17 LRANS 838, 
15 AnnCas °876. 

Colo.—Kinsel vy. Wieland, 38 Colo. 
296, 88 P 158. 

Conn.—Dale v. Gear, 38 Conn. 15, 
9 AmR 353; Downer v. Chesebrough, 
36 Conn; 39,4 "AmR) 293) Case) vz 
Spaulding, 24 Conn. 578; Perkins v. 
Catlin, 11 Conn. 213, 29 AmD 282; 
Beckwith vy. Angell, 6 Conn. 315. 

Fla.—Friend y. Duryee, 17 Fla, 111, 
85 AmR 89. 

Ga.—Goette v. Sutton, 128 Ga. 179, 
57 SE 308; Bryan v. Windsor, 99 Ga. 
176, 25 SE 268; Neal v. Wilson, 79 
Ga. 736, 5 SE 54; Galceran v. Noble, 
66 Ga. 867; Lynch y. Goldsmith, 64 
Ga. 42; Stapler v. Burns, 43 Ga, 382; 
Carhart v. Wynn, 22 Ga. 24; Odom 
Realty, Co. vy. Central sirusts Co, -22 
Ga. GA. Tite 97 sSHothe; iProetor =v. 
F. S. Royster Guano Co., 21 Ga. A. 
617, 94 SE 821 (under statute); Han- 
cock y. Empire Cotton Oil Co., 17 
Ga. A. 170, 86 SE 434. 

Ill.— Maxwell vy. Vansant, 46 Ill. 
oF, Drummond y. Yager, 10 Ill. A. 

Ind.—Spencer v. Sloan, 108 Ind. 
183, 9 NE 150, 58 AmR 385; Houck 
v. Graham, 106 Ind. 195, 6 NE 594, 
55 AmR 727; Stack v. Beach, 74 Ind. 
571, 39 AmR 113; Hazzard v. Duke, 
ear 220; Coxe v. Wilson, 40 Ind. 

Ilowa.—Marshalltown First Nat. 
Bank vy. Crabtree, 86 lowa 731, 52 NW 
559; Truman y. Bishop, 83 Iowa 697, 
50 NW 278; Preston v. Gould, 64 
lowa 44, 19 NW 834; James v. Smith, 
30 Iowa 55; Harrison vy. McKim, 18 
Iowa 485. 

Kan.—Water Power Co. v. Brown, 
23 Kan. 676; McWhirt v. McKee, 6 
Kan. 412. 

Ky.—Chapeze v. Young, 87 Ky. 476, 
10 KyL 465, 9 SW 399; Lewis v. 
Williams, 4 Bush 678. 

Me.—Hagerthy v. Phillips, 83 Me. 
336, 22 A 223; Coolidge v. Wiggin, 
62 Me. 568; Patten vy. Pearson, 57 Me. 
428; Smith vy. Morrill, 54 Me 43; 
Sturtevant v. Randall, 53 Me. 149. 

Mass.—Baxter Nat. Bank vy. Tal- 
bot, 154 Mass. 213, 28 NE 1638, 13 
LRA 52; Weston y. Chamberlin, 7 
Cush. 404; Church v. Barlow, 9 Pick. 
547; Ayer v. Hutchins, 4 Mass. 370, 
3 AmD 232; 

Mich.—Farwell v. Ensign, 66 Mich. 
600, 33 NW 734. 

Nebr.—U. S. National Bank v. Geer, 
55 Nebr. 462, 75 NW 1088, 70 AmSR 
390; Whitney v. Spearman, 50 Nebr. 
617, 70 NW 240; True v. Bullard, 45 
Nebr. 409, 63 NW 824; Holmes _v. 
Lincoln First Nat. Bank, 38 Nebr. 
326, 56 NW 1011, 41 AmSR 733. 

N. J.—Johnson v. Martinus, 9 N. 
J. L. 144, 17 AmD 464. 

N. Y.—Easterly v. Barber, 66 N. Y. 
433; Bruce y. Wright, 3 Hun 548; 
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be admissible as against subsequent holders with 
The rule cannot, however, be relaxed to 
such an extent as to permit a showing that a blank 
indorsement was not to have any force at all.°° 

(5) Indorsement without Recourse. 
An indorser cannot show, as against a subsequent 
holder without notice, that his indorsement was in- 
tended to be without recourse and that he was not 
to be held liable,®! nor, conversely, can it be shown 
that one who indorsed ‘‘ without recourse’’ 
be held liable: notwithstanding such indorsement.°? 
But the words ‘‘without recourse,’’ 
name of the first, and preceding the name of a 
second, indorser of a bill or note may be shown by 
parol evidence to apply to the former instead of 


notice.*? 


[§ 1447] 


Kohn v. Consolidated Butter, etc., Co., 
30 Mise. 725, 63 NYS 265. 

N. C.—Coffin VueSiiith, alo seeNe CO. 
252, 38 SE 864; Adrian v. McCaskill, 
103 N. C. 182, 9 SE 284, 14 AmSR 
788, 3 LRA 759: Smith v. Haynes, 
82 N. C. 448; Tredell County v. Was- 
son, 82 N. C. 308; Mendenhall v. 
Davis, 72 N. C. 150; Davis v. Morgan, 
64 N. C. 570. 

N. D.—Dickinson v. Burke, 8 N. D. 
ANS rind aN Wisse tos 

Oh.—Bailey v. Stoneman, 41 Oh. 
St. 148; Hudson v. Wolcott, 39 Oh. 
St. 618; Morris v. Faurot, 21 Oh. St. 
155, 8 AmR 45; Hays v. May, Wright 
80; Smith v. Smyth, 4 Oh. Dec. (Re- 
print) 574, 2 ClevLR 395; Mann v. 
' Lindsay, i Ohz) Dec. (Reprint) (RE 
1 WestLJ 553. 

Pa.—Cake v. Pottsville Bank, 116 
Pa. 264, 9 A 302, 2 AmSR 600; Brene- 
man v. Furniss, 90 Pa, 186, 35 AmR 
651; Ross v. Espy, 66 Pa. 481, 5 AmR 
394;. Patterson v. Todd, 18 Pa. 426, 
57 AmD 622; Hill v. Ely, 5 Serg. & 
R. .363, 9 AmD 376; Girard Bank v. 
Comly, 2 Miles 405. 

R. I.—Thompson y. Taylor, 12 R. 
I, 109. 

Ss. reeds v. Davidson, 9 §S. 
GAL. 

Ae 3. waylor v. French,,2 Lea 257, 
31 AmR 609; Iser v. Cohen, 1 Baxt. 


421. 
Tex.—Adams y. Kelly, (Civ. A.) 
196 SW 576. 


Vt.—Rhodes v. Risley, 1 D. Chipm. 
52, 1-AmD 696. 

Va.—Woodward y. Foster, 18 Gratt. 
(59 Va.) 200. 

Wash. — Keeler v. Commercial 
Printing Co., 16 Wash. 526, 48 P 239. 

W. Va.—Howell v. McCarty, 77 W. 
Va. 695, 88.SE 181, 182 [cit Cyc]; 
Willis v. Willis, 42 W. Va. 522, 26 
Sf 515. 

Wis.—Willow River Lumber Co. v. 
Luger Furniture Co., 102 Wis. 636, 
78 NW 1762; Breitengross v. Farr, 
100 Wis. 215, 75 NW 893; Kiel v. 
Choate, 92 Wis. 517, 67 NW 431, 
53 AmSR 936. 

Eng.—Pike v. Street, M. & M. 226, 
22 ECL 514; Castrique v. Buttigieg, 
10 Moore P. C. 94, 14 Reprint 427; 
Kidson vy. Dilworth, 5 Price 564, 
146 Reprint 695. 

[a] “The ground for admissibility 
of parol evidence is stated by Daniel 
on Negotiable Instruments, § 711 
(6th Ed.), to be, that the position of 
the name upon the paper is one of 
ambiguity in itself, that it is not a 
complete contract, as is the case of 
an indorsement by the payee, which 
imports a distinct and certain lia- 
bility, but rather evidence of au- 
thority to write over it the contract 
that was entered into, and that parol 
evidence merely discloses and brings 
to light the terms of the unwritten 
contract that was made between the 
parties.” Adams v. Kelly, (Tex. Civ. 
A.) 196 SW 576, 579. 

{b] Against his immediate in- 
dorsee, an indorser may prove a con- 
temporaneous written agreement 


EVIDENCE 


the latter.®? 


indorsement.°* 


er’s consent.°°. 
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following the 


that the indorsement should be with- 
out recourse. Davis v. Brown, 94 
U. S. 423, 24 L. ed. 204. 

{c] An indorsement after dis- 
honor may be explained. ‘Taylor vy. 
Schofield, 23 F. Cas. No. 138,804, 2 
Cranch! €.)C, 315, 

{d] That an indorsement was 
merely for collection may be shown. 
Johnston vy. Schnabaum, 86 Ark. 82, 
109 SW 1163, 17 LRANS 888, 15 
AnnCas 876; Church vy. Barlow, 9 
Pick. (Mass.) 547. 

[e] Double indorsement by payee. 
—Where the payee of a note indorsed 
it without recourse, and then rein- 
dorsed it without restriction, and in 
the action on the note the complaint 
declared on an agreement whereby 
the second unrestricted indorsement 
was made on a Subsequent date be- 
cause the prior restricted indorse- 
ment would not be accepted, it was 
competent to explain the manner of 
the indorsements by parol. Goodrich 
v. Stanton, 71 Conn. 418, 42 A 74. 


tae Ga.—Hardy v. White, 69 Ga. 
4, 
La.—McDonough y. Goule, 8 La. 


472. 

Mich.—Hitcheock v. Frackelton, 116 
Mich. 487, 74 NW 720. 

N, Y.—van Valkenburgh y. Stup- 
plebeen, 49 Barb. 99. 

N. C.—Sykes v. Everett, 167 N. C. 
600, 607, 838 SE 585 [cit Cyc]. 

Utah.—Gregg ov. Groesbeck, 11 
Utah 310, 40 P 202, 32 LRA 266. 

Vt.—Ballard v. Burton, 64 Vt. 387, 


240A 769, 16° RRA 664: 

50. Schine vy. Johnson, 92 Conn. 
590, 1038 A 974. 

51. U. S.—Martin v. Cole, 104 


U. S. 30, 26 L, ed. 647; U. S. Bank v. 
Dunn, 6 Pet. 51, 8 L. ed. 316; Cox v. 


Jones, 6 F. Cas, No. 3,303, 2 Cranch 
CeiCesio: 
ee ae v. Thompson, 65 Ala. 
Cal.—Kinsel vy. Ballou, 151 Cal. 
754, 91 P 620. 
Conn.—Dale vy, Gear, 38 Conn, 15, 


9 AmR 353: 

Dak.—-Thompson. v. McKee, 5 Dak. 
172, 37 NW 3867. 

D. C.—Hutchinson v. Brown, 19 
DNC. 1386. 

Ill.— Beattie v. Browne, 64 Ill. 360; 
Mason v. Burton, 54 Ill. 349. 

Ind.—Brown vy. Nichols, 123 Ind. 
492, 24 NE 339; Lee v. Pile, 37 Ind. 
107; Campbell v. Robbins, 29 Ind. 
271; Parker v. Morton, 29 Ind. 89; 
Blair v. Williams, 7 Blackf. 132; 
Wilson v. Black, 6 Blackf, 509; Odam 
v. Beard, 1 Blackf. 191. 

Iowa.—American Emigrant Co. v. 
Clark, 47 Iowa 671; Skinner v. 
Church, 36 Iowa 91; Sands v. Wood, 
1 Iowa 263. 

Kan.—Doolittle v. Ferry, 20 Kan. 
230, 27 AmR 166. 

La.—Swan y. Gayle, 24 La. Ann. 
498. 

Me.—Goodwin v. Davenport, 47 Me. 
112, 74 AmD 478; Crocker v. Getchell, 
23 Me. 392. 

Mass.—Aronson y. Nurenberg, 218 


So also when the words 
course’’ appear on the note, the indorser may show 
that they were written by him at the time of the 
It has also been held that an’ in- 
dorser may show, as against his immediate indorsee, 
that the words 
omitted by mistake, were added by consent, and 
were subsequently stricken out without the indors- 


(6) Medium of Payment.°® 
by the express terms or legal effect of a bill of ex- 
change or promissory note it is payable in money 
parol evidence is not admissible to show that it was 
agreed that it should be paid in any other way.*? 
Thus it cannot be shown that it was intended that 


; 
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‘‘without re- 


‘“‘without recourse,’’ after being 


Where, 


Mass. 376, 105 NE 1056; Babson v. 
Webber, 9 Pick. 163. 

Minn,—Lake Harriet State Bank v. 
Miller, 138 Minn. 481, 164 NW 989; 
Kern vy. Von Phul, 7 Minn, 426, 82 
AmD 105. 

Mo.—Lewis v. Dunlap, 72 Mo. 174. 

N. C.—Hill v. Shields, 81 N. C. 


250, 31 AmR 499. 
Tex.—Cresap v. Manor, 63 Tex. 
485; Crockett v. Shaw, 29 Tex. 507; 


Behrens’ y. Kirkgard, (Civ. A.) 143 
SW 698. 


Vt.—Loomis y. Fay, 24 Vt. 240. 
Wash.—Holt Mfg. Co. v. Brother- 


ton, 91 Wash. 354, 157 P 849. 

Wis.—Eaton vy. ‘McMahon, 42 Wis. 
484; Charles v. Denis, 42 Wis. 56, 
24 AmR 383. 


Que.—Decelle vy. Samoiselle, 32 LC 
Jur 236. 

52. Odom Realty Co. v. Central 
Trust Co., 22 Ga..A. 711, 97-SBH’ 116; 
Cross v. Hollister, 47 Kan. 652, 28 
P 693; Youngberg v. Nelson, 51 
Minn. 172, 53 NW 629, 38 AmSR 497. 

53. Leahmer vy. McCullough, 99 
Kan. 451, 162 P 297; Goolrick v. Wal- 
lace, 154 Ky. 596, 157 SW 920, 49 
LRANS 789; Corbett v. Fetzer, 47 
Nebr. 269, 66 NW 417. 

54. Fitchburg Bank v. Greenwood, 
2 Allen (Mass.) 434, 435 (the evi- 
dence “had no tendency to vary or 
control the written contract, or to 
change the legal effect of the in- 
dorsement. It only proved what the 
contract really was, at the time it 
was entered into by the defendants’). 

55. Beal v. Wood, 5 Mo. A. 591. 

56 See generally supra § 1384. 

57. U. S—wWells v. Carr, 25 Fed. 
541; Olshausen v. Lewis, 18 F. Cas. 
No. 10,507. 1 Biss. 419. 

Ala.—Clark v. Hart, 49 Ala. 86; 
Hair v. La Brouse, 10 Ala. 548. 

Ark.—Harmon vy. Harmon, 131 Ark. 
501, 199 SW 553; Featherston vy. Wil- 


son, 4 Ark. 154. 

Bike C.—Linville v. Holden, 9 D. C. 
Ga.—Johnson v. Nisbet, 137 Ga. 

150, 72 SE 915; Riggins v. Boyd 

Mfg. Co.,.1238 Gar 232: 51 Sh 434; 


James v. Benjamin, 72 Ga. 185; Kerr 
v. Holder, 138 Ga. A. 9, 78 SE 682. 
Ill. Bristow v. Catlett, 92 Ill. 17; 
Hensley v. Mitchell, 147 Ill. A. 161. 
Ind.—Moody v. Shaw, 85 Ind, 88; 
Tucker v. Talbot, 15 Ind. 114; Thorn- 


burgh v. Newcastle, ete., R. Co., 14 
hes 499; Burns v. Jenkins, 8 Ind. 
417. 


Iowa.—Clement v. Houck, 113 Iowa 
504, 85 NW 765; Kimball v. Bryan, 
56 Iowa 632, 10 NW 218; Barhydt v. 
Bonney, 55 Iowa 717, 8 NW 672. 

Kan.—Knote v. Bense, 94 Kan, 294, 
146°P1 363; 

Ky.—Baugh y. Ramsey, 4 T. B. 
Mon. 155. 

La.—Veeche v. Grayson, 1 Mart. 
INS Suess 

i aap ase a v. Winner, 54 Md. 
L277. 

Mass.—Perry v. Bigelow, 128 Mass. 
129; Spring v. Lovett, 11 Pick. 417. 

Mich.—Phelps vy. Abbott, 114 Mich. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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a bill or note should be paid in work,5® in real 
estate,°° in debts of other persons,®° in goods,® 
Parol evidence is not 
admissible to show that other than lawful money 
was intended,®* or that ‘‘lawful money’’ means 
‘lawful silver money;’’ * but it has been held per- 
missible to show by parol that ‘‘current funds’’ 
are equivalent to money,®* and the sense in which 


or in duplicate currency.®? 


8,672 NW,-38; 
35 Mich. 464. 

Minn.—Singer Mfg. Co. v. Potts, 
59 Minn. 240, 61 NW 23; Butler v. 
Paine, 8 Minn. 324. 

Miss.—Pack y. Thomas, 21 Miss. 
11, 51 AmD 135; Cole v. Hundley, 
pep uats 473; Smith v. Elder, 15 Miss. 

Mo.—Cockrill v. Kirkpatrick, 9 Mo. 
697; Higgins v. Cartwright, 25 Mo. 
A. 609; Gardner vy. Matthews, 11 Mo. 
A. 269. 

Nebr.—Vradenburgh y. Johnson, 3 
Nebr. (Unoff.) 326, 91 NW 496. 
aan H.—Lang v: Johnson, 24 N, H. 


N. Y.—Schmittler v. Simon, 7 NYSt 
tte Haves y. Henderson, 17 Wend. 


Oh.—Morris v. Edwards, 1 Oh. 189. 

Pa.—Hill v. Gaw, 4 Pa. 493; Bond 
Vevbaas,) 2° Dall, 013359 1 ae ted.20320% 

S. C.—Gazoway v. Moore, 16 S. C. 
TE Om. 

Tenn.—Bender v. Montgomery, 8 
Lea 586; Fields v. Stunston, 1 Coldw. 
40; Ellis v. Hamilton, 4 Sneed. 512. 

Tex.—Roundtree y. Gilroy, 57 Tex. 
176; Crooker y. National Phonograph 
Co., (Civ. A.) 135 SW 647; Nixon v. 
Hamlin First State Bank, 60 Tex. Civ. 
A. 7, 127 SW 882; Holt v. Chandler, 
(Civ. A.) 29 SW 532; Riley v. Treanor, 
(Civ. A.) 25 SW 1054. 

Vt.—Gilman v. Moore, 14 Vt. 457; 
Downs v. Webster, Brayt. 79. 

Va.—Hilb v. Peyton, 22 Gratt. (63 
Va.) 550. 

W. Va.—Long v. Potts, 70 W. Va. 
719," 722, _ 75 SE. 62) fquot, Cyc]. 

Wis.—La Fayette County Monu- 
ment Corp. v. Magoon, 73 Wis. 627, 
42 NW 17, 3 LRA 761; Racine County 
Bank v. Keep, 13 Wis. 209. 

Eng.—Edwards vy. Jones, 2 M. & 
W. 414, 150 Reprint 819. 

But see infra § 1669. 

[a] Subsequent agreement.—The 
maker of a note may show by parol 
that after the note was made It 
was agreed that payment should be 
in something other than money. 
Wilson v. McClenny, 32 Fla. 363, 13S 
873. Subsequent agreements gener- 
ally see infra §§ 1693-1698. 

58. Borden vy. Peay, 20 Ark. 293; 
Goodrich v. Stanley, 23 Conn. 79; 
Stein v. Fogarty, 4 Ida. 702, 43 P 
681; Bradley v. Anderson, 5 Vt. 152. 

[a] Subsequent agreement for 
credit—The maker of a note may 
prove a subsequent agreement with 


Oliver v. Shoemaker, 


the payee for crediting on it services. 


rendered by the maker. Rugland v. 
Thompson, 48 Minn, 539, 51 NW 604. 
See infra §§ 1693-1698. 

59. Linville v. Holden, 9 D. C. 329; 
Barhydt v. Bonney, 55 Iowa 717, 8 
NW 672; Holt v. Chandler, (Tex. 
Give) JA.) 29) SW 5a. 

60. Murchie v. Cook, 1 Ala. 41. 

61. Harmon y. Harmon, 131 Ark. 
501, 199 SW 553; Cox v. Wallace, 5 
Blackf. (Ind.) 199; Lang v. Johnson, 
24 N. H. 302. 

62. Mare v. Kupfer, 34 Ill. 286; 
Osgood v. McConnell, 32 Ill. 74; Chi- 
cago Mar. Bank v. Ogden, 29 Ill. 
248: Galena Ins. Co. v. Kupfer, 28 
Tll. 332, 81 AmD 284; Chicago Mar. 
Bank v. Bierney, 28 Ill. 90; Chicago 
Mar. Bank v. Chandler, 27 Ill. 525, 
81 AmD 249; Taylor v. Turley, 33 
Md. 500; Cockrill v. Kirkpatrick, 9 
Mo. 697; Turley v. Taylor, 6 Baxt. 
(Tenn.) 376. 

[a] Confederate currency.—Parol 
evidence has been held admissible 
to show that Confederate currency 


EVIDENCE 
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was intended or was not intended in 
the case of a note made and payable 
in one of the seceded states during 
the Civil .War. Atlantic, ete, R. 
Co, v. Carolina Nat. Bank, 19 Wall. 
(U. S.) 548, 22) L. ed, 196; Thoring- 
ton v. Smith, 8 Wall. (U. S.) 1, 19 
L. ed. 361; Whitfield v. Riddle, 52 
Ala. 467; Wilcoxen v. Reynolds, 46 
Ala, 529; Bryan v. Harrison, 76 N. C. 
360; Halfacre y. Whaley, 4 S. C. 173; 
Smith vy. Prothro, 2 S, C. 371; Neely 
v. McFadden, 2 S. C. 169; Craig v. 
Pervis, 35 S. C. Eq..150; Austin v. 
Kinsman, 34 S. C. Eq. 259; Stewart v. 
Smith, 3 Baxt. (Tenn.) 231; Carmi- 
chael_v. White, 11 Heisk. (Tenn.) 
262; Johnson v. Blount, 48 Tex. 38; 
Woods v, Parker, 36 Tex. 131; Lob- 
dell _v. Fowler, 33 Tex. 346; Donley 
v. Tindall, 32 Tex. 48, 5 AmR 234. 

63. Ala.—Leslie vy. Langham, 40 
Ala. 524. 

Ark.—Roane y. Green, 24 Ark. 210. 


Ky.—Baugh v. Ramsey, 4 T. B. 
Mon. 155, 
» Miss.—Pack v. Thomas, 21 Miss. 


11; 51 AmD 135: 

aN? C.—Terrell v. Walker, 66 N. C. 
Pa.—McMinn y. Owen, 2 Dall. 173, 

1 .L. ed. 336; Lee v. Biddis, 1 Dall. 


LOT La reds BSS. 
S. C.—Austin y. Kinsman, 34 §S, C. 
Hq. 259. 
Re iets ee v. Hodges, 3 Humphr. 
64. Alsop v. Goodwin, 1 Root 
(Conn.) 196. 
65. American Emigrant Co.  v. 
Clark, 47 Iowa 671; Haddock v. 


Woods, 46 Iowa 433. 

66. Pilmer v. Des Moines Branch 
State Bank, 16 Iowa 821, 

67. Legal effect of instrument as 
to time for payment see supra § 1382. 

68. U. S.—Brown v. Wiley, 20 
How. 442, 15 L. ed. 965. 

Ala.—Doss v. Peterson, 82 Ala. 253, 
2S 644; Walker v. Clay, 21 Ala. 797; 
Litchfield v. Falconer, 2 Ala. 280; 
Sommerville v. Stephenson, 3 Stew. 
271, 

Ark.—Borden vy. Bray, 20 Ark. 293; 
Joyner v. Turner, 19 Ark. 690. 

Cal.—Pierce v. Avakian, 167 Cal. 
330, 139 PB. 799. ; 

D. C.—Fowler v. Zimmerman, 42 
App. 70. 

Ga.—James v. Benjamin, 72 Ga. 
185; Alston v. Wingfield, 53 Ga. 18; 
McCrary v. Caskey, 27 Ga. 54; Jones 
v. Taylor, 5 Ga. A. 161, 62. SE 992; 
Crooker v. Hamilton, 3 Ga. A. 190, 
59 SE 722. 

Ill.—Cairo, etc., R. Co. v. Parker, 
84 Ill. 613; Harlow v. Boswell, 15 Ill. 
56; Lauth v. Badeaux, 189 Ill. A. 88. 

Ind.—Foglesong v. Wickard, 75 
Ind. 258; Miller v. White, 7 Blackf. 
491; Graves vy. Clark, 6 Blackf, 183. 


Iowa.—Stucksleger v. Smith, 27 
Iowa 286. 
Kan.—Getto v. Binkert, 55 Kan. 


617,40 P 925. 

Ky.—Fechheimer v. Goldnamer, 169 
Ky. 2438, 183 SW 541; Kincaid v. 
Higgins, 1 Bibb 3896; Curran v. As- 
kin, 7 Kyl 367. 

La.—Coyle v. McCoy, 6 La. A. 
(Orleans) 84. 

Me.—Ockington v. Law, 66 Me. 


551; Eaton v. Emerson, 14 Me. 335. 
Md.—McSherry v. Brooks, 46 Md. 
103. 


Mass.—Wooley v. Cobb, 165 Mass. 
508, 48 NE 497; Newman y. Kettelle, 
13. Pick. 118. 

Mich.—Kelsey v. Chamberlain, 47 
Mich. 241, 10 NW 355. 
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the word ‘‘currency’’ was used by the parties,*¢ 
(7) Time for Payment.* 
be shown that the time for the payment of the 
obligation as agreed upon by the parties is dif- 
ferent from the date of maturity as appearing in 
the instrument,®* or that there was an agreement at 
the time of making the note that it would be re- 
newed at maturity,®® or might be paid off in install- 


It cannot 


Miss.—Hennerin vy. Donnell, 15 
Miss. 244, 45 AmD 302.. 

Mo.—Inge v. Hance, 29 Mo. 399; 
Dexter Bank v. Simmons, (A.) 204 
SW 8387; Davidson v. Spitcaufsky, 
(A.) 182 SW 106; National Live 
Stock Commn. Co. v. Thero, 154 Mo. 
A. 508, 1385 SW 961. 

Nebr.—Van Etten v. Howell, 40 
Nebr. 850, 59 NW 389. 
aA H.—Crosby v. Wyatt, 10 N. H. 


N. Y.—Block v. Stevens, 72 App. 
Div. “246,76  NYS'/ 2135" Willseeve 
Whitaker, 22 Hun 242; Skillen v. 
Richmond, 48 Barb. 428; Bloom 
v. Horwitz, 100 Mise. 687, 166 
NYS 786; Mechanic v. Elgie Iron 
Works, 163 NYS 97; Weinhandler v. 
Loewenthal, 159 NYS 695 [aff 162 
NYS 1149 mem]; Canda v. Zeller, 3 


NYS 128; Farmers’, ete., Bank v. 
Whinfield, 24 Wend. 419; Frost v. 
Everett, 5 Cow. 497; Fitzhugh v. 


Runyon, 8 Johns. 375. 

N. C.—Acme Mfg. Co. v. McCor- 
mick, 175 N. C. 277, 95 SE 555; Cope- 
land v. Howard, 172 N. C. 842, 90 SE 
123; Cherokee County v. Meroney, 
172 N. C. 653, 92 SE 616; Terrell v. 
Walker, 66 N. C. 244. 

Bene v. Brown, 11. Oh. St. 

Pa.—Clarke v. Allen, 132 Pa. 40, 
18 A 1071; Heist v. Hart, 73 Pa. 286; 
Anspach v. Bast, 52 Pa. 356; Mason 
v. Graff, 35 Pa. 448; Hill v. Gaw, 4 
Pa. 493; Davis v. Cammel, Add. 233; 
Bank v. Bradford, 2 LackLegRec 383; 
Chester County Nat. Bank v. Jones, 
10 WklyNC 436. 
ae C.—Diercks v. Roberts, 13 S. C. 

Ss. D—Black Hills Trust, 
Bank v. Plunkett, 166 NW 527. 

Tenn.—Ellis v. Hamilton, 4 Sneed 
512; Blakemore v. Wood, 3 Sneed 
470; Campbell v. Upshaw, 7 Humphr. 
185, 46 AmD 75. 

Tex.—Reid v. Allen, 18 Tex. 241; 
Gibson v. Irby, 17 Tex. 173; Rock- 
more v. Davenport, 14 Tex. 602, 65 
AmD 1382; Hendrick v. Chase Furni- 
ture Co., (Civ. A.) 186 SW 277; Long 
v. Riley, (Civ. A.) 1389 SW 79; Crooker 
v. National Phonograph Co., (Civ. 
A.) 135 SW 647. ; 

W. Va.—Long v. Potts, 70 W. Va. 
719, 75 SE 62 [quot Cyc]. 

Wis.—Grace v. Lynch, 80 Wis. 
166, 49 NW 751; Strachan v. Mux- 
low, 24 Wis. 21; Cooper v. Tappan, 
4 Wis. 362. pals 

Hnzg.—Woodbridge v. Spooner, 3 B. 
& Ald. 238, 5 ECL 140, 106 Reprint 
647, 1 Chit. 661, 18 ECL 361; Mose- 
ley v. Hanford, 10 B. & C. 729, 21 
ECL 308, 109 Reprint 621; Hoare v. 
Graham, 3 Campb. 57; Free v. Haw- 
kins). Holt) Ne P2950 wow e@ lee dans 
Taunt. 92, 4 ECL 56, 129 Reprint 317. 

Ont.—Porteous v. Muir, 8 Ont, 
127; McQueen v. McQueen, 9 U. C. Q. 
B. 5386; Bradbury v., Oliver, 5 -U. ¢, 
QUE On iSaew0sar 

69. -Colo.—Dorsey v. Armor, 10 
Coloy Ay 25550505 Pivt265 


etc., 


Kan.—Commercial Nat. Bank v. 
Hutchinson Box Board, etc., Co., 98 
Kan. 350, 158 P 44, 

Ky.—Kennedy y. Gaddie, 17 KyL 
735, 32 SW 408. 

Mo.—Gate City Nat. Bank ev. 
Schmidt, 168 Mo. A. 153, 152 SW 
101. 


N. J.—Stiles v. Vandewater, 48 N. 
Jy i 6% 2 A658. ; 
N. Y.—Bailey v. Lane, 21 HowPr 
475; Bull’s Head Bank v. Koehler, 1 
NYCityCt 264. 
MSY eed Stel 


Pa.—Heist v. Hart, 286; 
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ments.?° 


[§ 1450] 


brought was intended.’? 
[§ 1451] c. Bills 


evidence." 


Neither can the maker of a note show 
that the payee agreed, at the time of the making, 
not to bring suit for a specified time." 
(8) Place of Payment. 
laid down that parol evidence cannot be admitted 
to contradict a promissory note with respect to the 
place of payment,’? and that where the question of 
jurisdiction alone was involved, and the bank at 
which payment was to be made was insufficiently’ 
described, .parol evidence was not admissible to 
show that a bank at the place where the action was 


of Sale—(1) In General. 
The great weight of authority places bills of sale or 
sale notes on the footing of other written instru- 
ments, with respect to the admission of parol evi- 
dence to vary the same, and therefore hold that 
such an instrument cannot be varied, added to, con- 
tradicted, or explained by parol or other extrinsic 
On the other hand it has also been held 
that a simple bill of sale does not embody the pre- 
liminary or essential terms of a contract in such a 
way as to exclude parol evidence.” 


EVIDENCE 


It has been 


[§ 1452] 


, ee 


[§§ 1449-1453 


ties, however, are not necessarily conflicting but 
may be explained by the following distinction: 
so far as a bill of sale partakes of the nature of a 
receipt or is simply declaratory of a fact, it may 
be explained or perhaps contradicted; but to the 
extent that it expresses the contract cf the parties 
and defines their rights and liabilities, it is subject 
to the same rule as other written contracts and pre- 
cludes the admission of parol or extrinsie evidence.”® 
(2) Property Included. The conclu- 
sive effect of a bill of sale extends to the statements 


In 


therein as to the property included and the descrip- 


[§ 1453] 


These authori- 


Anspach v. Bast, 52 Pa. 356; Wolf v.|A 669. 


Wolf, 2 Pa. Super. 590; Wolf v. 
Rosenbach, 2 Pa. Super. 587; Shall- 
cross v. Muench, 2 Pearson 345. 

S. C.—Lewis v. Wilson, 108 S. C. 
47, 98 SE 242; Dreicks v. Roberts, 
13'S) C938. 

Tenn.—Ellis v. Hamilton, 4 Sneed 


512. 
Richards, 16 


Utah.—Wallace  v. 
Utah 52, 50 P_ 804. 
Eng.—New London Credit Syndi- 


cate, Ltd. v. Neale, [1898] 2 Q. B. 
487. 
Alta.—Union Bank v. MacCul- 


lough, 7 DomLR 694. 

70. Nalitzky v. Williams, 237 Fed. 
802s 151" COA 44: f 

71. Schroer v. Wessell, 89 Ill, 113; 
Mahan vy. Sherman, 7 Blackf. (Ind.) 
378; Dow v. Tuttle, 4 Mass. 414, 3 
AmD 226; Campbell v. Hodgson, Gow 
14,55 ECL 876. 

Tal It cannot be shown that 
there was an agreement not to bring 
suit: (1) So long as the interest 
should be paid. Pembroke Second 
Precinct Church, ete. v. Stetson, 5 
Pick. (Mass.) 506. (2) Until an 
account should be settled and ap- 
plied on it. Mahan v. Sherman, 7 
Blackf. (Ind.) 378. (8) Until as 
much as possible should be obtained 
from the principal. Campbell v. 
Hodgson, Gow 74, 5 ECL 876. 

72. Montgomery R. Co. v. Hurst, 
9 Ala, 513; Anthony v. Pittman, 66 
Ga. 701; Long v. Potts, 70 W. Va. 
19, 722, 75 SE 62 [quot Cyc]. -But 
see infra § 1669. 

73. Baily v. Birkhofer, 123 Iowa 
59, 98 NW 594 (mote payable at 
“the First National Bank,’ without 
further designation of place of pay- 
ment). 

74. Ala.—Jones v. Trawick, 31 
Ala. 253; McCoy v. Moss, 5 Port. 88. 


Ark.—Geiser Mien .Cona wv. sDaiis, 
110 Ark. 449, 162 SW 59. 

Cal.—Budd v. Hughes, 176 Cal. 
687, 171 P 287; Hodson v. Varney, 
122) 'Cal.. 619) 55: P4113" 

Colo.—Brown v. Holloway, 47 Colo. 


461, 108 P 25; R. M. Davis Photo 
Stock Co. v. Photo Jewelry Mfg. Co., 
floes 68, 104 P 389, 19 AnnCas 


Conn.—Munson vy. Munson, 24 
Conn. 115. 
dense oe v. Nofsinger, 13 Ind. 


Iowa.—Tuttle v. Cone, 108 Iowa 
468, 79 NW 267. 

Kan.—Cunningham v. Martin, 46 
Kan. 352, 26 P 696. 

La. —Lyons v. Jackson, 4 Rob. 465. 

Me.—Neal v. Flint, 88 Me. 72, 33 


Md.—Ecker v. McAllister, 45 Md. 


290. 


Mass.—Finnigan v. Shaw, 184 
Mass. 112, 68 NE 35; Stevens v. 
Wiley, 165 Mass. 402, IN BY 177s 


Harper v. Ross, 10 Allen 332. 
Mich.—Cook v. Menominee First 
Nat. Bank, 90 Mich. 214, 51 NW 206. 


agbe H.—Smith v. Gibbs, 44 N. H. 
N. Y.—Kelly v. Roberts, 40 N. Y. 


432; Standard Milling Co. v. De 
Pass; 154 App... Div. .525, 189 NYS 
611 Laff 214 N. Y. 688 mem, 108 NE 
1108 mem]; Lesster v. Columbia 
Storage Warehouses, 130 App. Div. 
551, 115 NYS 61; Fales v. McKeon, 2 
Hilt. 53; Spickerman v. McChesney, 
6 NYSt 374 [aff 19 NE 266]. 
Or.—Crowder v. Yovovich, 84 Or. 
41, 164 P 576. 
Tex.—Coverdill v. Seymour, 94 
[rev (Civ. A.) 56 


Tex. ay vO IS Wo 
SW 221]. 

Vt.—Kennett v. Tudor, 85 Vt. 190. 
81 A 638; Putnam v. McDonald, 72 
vt. 4, 47 A 159; Davis~v, Bradley, 
24 Vt. 55; Reed v. Wood, 9 Vt, 285. 

Wy George v. Emery, 18 Wyo. 
352 107 P 
ese As v. Everth, 4 Campb. 
22; Greaves v. Ashlin, 3 Campb. 426; 


ed v. Neale, 2 Stark. 105, 3 ECL 
336. 

[a] A reservation cannot be 
shown by parol, Cook v. Menominee 
First Nat. Bank, 90 Mich. 214, 51 NW 
206. 


[b] A memorandum of sale by an 
auctioneer cannot be varied by parol 
evidence. Stoddert v. Port Tobacco 
Parish, 2 Gill & J. (Md.) 227. 

[ec] A recital as to the interest of 
a part owner of a vessel which is 
the subject of a bill of sale may be 
contradicted by parol in a suit by 
such part owner for his share of 
the proceeds of the sale. Whiton v. 
Spring, 74 N. Y. 169. 

[d] Reciprocal bills of sale exe- 
cuted by two persons to each other 
may be shown by parol to have been 
merely a means adopted of effecting 
an exchange of the chattels con- 
veyed thereby. McGehee v. Rump, 
87 Ala. 651. 

75. Geiser Mfg. Co. v. Davis, 110 
Ark. 449, 162 SW 59; Smith v. Hope, 
51 Fla. 541, 41 S 69; Sabo v. Nimett, 
178 Ill. A. 459; Picard v. McCormick, 
11 Mich. 68. 

[a] Supplying omission.—Where, 
in a mortgagor’s action to replevy 
the mortgaged property from the 
mortgagee, a bill of sale from plain- 
tiff to defendant, introduced in evi- 


tion thereof, and as to these matters the instrument 
cannot be contradicted or varied.** 
of a bill of sale as to the number of articles in- 
cluded therein, and to be delivered pursuant there- 
to, does not estop the purchaser to deny that he 
received that number.’§ 

(3) Title or Interest Conveyed. It is 
not permissible to show by parol or extrinsic evi- 
dence that the title or interest conveyed was other 
than that which appears from the face of the in- 
strument,*® or to vary the time of the vesting of 


But the recital 


dence as part of the contract between 
the parties, did not specify any 
amount or unpaid balance on the 
mortgage debt, evidence as to pay- 
ments made prior to its execution 
was admissible to establish such 
amount. Geiser Mfg. Co. v. Davis, 
110 Ark. 449, 162 SW 59. 

76. Gibbons v. Joseph Gibbons 
Cons. Min., etc., Co., 37 Colo. 96, 106, 
86 P 94, 11 AnnCas 323 [cit, Cyc]; 
Cohen v. Jackoboice, 101 Mich. 409, 
59 NW 655; Perrine v. Cooley, 39 N. 
J. L. 449; Putnam v. McDonaid, 72 
Vt. 4, 47 A 159; Linsley v. Lovely, 


26h Vite JL 28 

77. Cal—Schroeder vy. Schmidt, 
74 Cal. 459,16 P 243. 

Del.—Griffin v. Star Printing Co., 
24 Del. 169, 74 A 1072. 
wit 3 he ‘v. Durrance, 9 Fla. 


37 


Tll.—MeCloskey v. McCormick, 
Rockwell v. Martens-Leary 


Tl. 86; 


Cox, 145" Ts Areavs: 

Mass.—Parry v. Libbey, 166 Mass. 
112, 44 NE i124; Ridgway v. Bow- 
man, 7 Cush. 268. 

Mont.—Hogan v. Kelly, 29 Mont. 
a Tore asic 

Y.—Brady v. Cassidy, 104 N. 


NG Nar 10 NE 131; Caulkins v. Hell- 


man, 14 Hun 330; Cram vy. Union 
Bank, 1 Abb. Dec. 461, 4 Keyes 558; 
Ta Soc. v. Picard, 115 NYS 
io, 

78. Murdock v. Clarke, 90 Cal. 
42% 242P) 2729 27 P 275 

79. U. S.—Secott v. * Auld, At es Ses 
era Note 12723, “S°"Cranch Ce) G; 


Ga,—Davis v. Moody, 15 Ga. 175. 
Towa.—Allen vy. Bryson, 67 Iowa 


591, 25 NW _ 820, 56 AmR 8358. 
Ky.—Trumbo v. Curtright, 1 A. K. 

Marsh. 582. 

fsyeey get ee v. Sneath, 8 Nev. 


fee Y.—Bonesteel v. Flack, 41 Barb. 
oO. 

[a] Contract cannot be shown to 
be of bailment only.—Allen v. Bry- 
son, 67 Iowa _59t, 25 NW _ 820, 56 
AmR 358; Bonesteel v. Flack, 41 
Barb. (N. "Y.) 435. 

[b] Trust cannot be shown.—(1) 
Davis v. Moody, 15 Ga. 175; Feusier 
v. Sneath, 3 Nev. 120. (2) Contra 
Neresheimer v. Smyth, 167 N. Y. 202, 
60 NE 449 (parol evidence is ad- 
missible to prove that a bill of sale 
was made with the consent of credi- 
tors and for their benefit, as this 
does not tend to contradict the writ- 
ing but merely to show the trust 
arrangement between the vendor and 
his creditors). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


7 


tion Co. v. Philbrick, 


§§ 1453-1455] 


title as shown thereby.®° 


sons will be affected.’4 
[§ 1454] 


80. Rennell v. Kimball, 
(Mass.) 356. 

81. Thompson v. Patton, 5 Litt. 
Chye) 284,715 “Amb 44>" "Grant, ‘v: 
Frost, 80 Me. 202, 13 A 881; Whit- 
aker v. Sumner, 20 Pick. (Mass.) 
399; Thomas v. Scutt, 52 Hun 343, 


5 Allen 


BaP MOmtsOo! | Pathe jemNe Ya! oloo,aees 
NE 961]. 
82. State v. Koch, 40 Mo. A. 635. 


Rights of third persons preclud- 
ing reception of extrinsic evidence 
generally see infra § 1729. 

S3.. smithy, Hope. bl sr1a." 541, 
41 S 69;- McAnnulty v. Seick, 59 
Iowa 586, 183 NW 748; Fuller v. Par- 
rish, 8 Mich. 211. 


peck King vy. Greaves, 51 Mo. A. 
4 
85. U. S.—Randall_v. Rhodes, 20 


HWyCas) Now 11-556, 2 Curt?" 90: 


akon .—Bush v. Bradford, 15 Ala. 
ls ; 
Ark.—Hanger v. Evins, 388 Ark. 


334; 

Cal.—Johnson vy. Powers, 
Lo eto tn O40. 

Ill.—Vierling v. Iroquois Furnace 
Co., 170 Ill. 189, 48 NE 1069 [aff 
68 Ill. A. 643]. 

Iowa.—Mast v. Pearce, 58 Iowa 
a 8 NW 632, 12 NW 507, 43 AmSR 


Hooper v. Chism, 13 Ark. 496. 
65 Cal. 


Kan.—Willard v. Ostrander, 46 
Kan. 591, 26 P 1017. 
La.—Buhler v. McHatton, 9 La. 


Ann. 192; Milliken v. Andrews, 11 
Rob. 241. 

Mass.—Neale v. American Electric 
As a Col; 186" Mass: 303; "71. NE 

6 

Minn.—Thompson Va Libby, -Js4 
Minn. 374, 26 NW 1. 


Mo.—Joliffe v. Collins, 21 Mo. 338. 

N. Y.—Engelhorn vy. Reitlinger, 55 
N. Y. Super. 485, 14 NYSt 749 [aff 
1225 ING eye 76, 25 (NEE 234 9S URA 
7¢4]; Mumford v. McPherson, 1 
Johns. 414, 3 AmD 339. 
_N. C.—Etheridge v. Palin, 72 N. C. 
2133 

Okl.—Hercules Buggy Co. v. Hinde, 
33 OK. 8b 124 P2277 

2 Head 


Tenn.—Smith Vv. 

526. 
Vt.—Reed v. Wood, 9 Vt. 285. 
Wash.—Singmaster vy. Hall, 98 


Wash. 134, 167 P 136; Pacific Avia- 
67 Wash. 414, 


Cozart, 


121 P 864. 

Wis.—Nauman v. Ullman, 102 Wis. 
92, 78 NW 159. 

Eng.—Powell v. Edmunds, 12 Hast. 
6, 104 Reprint 3. 

fa] A conditional sale note exe- 
cuted by the buyer of a horse for a 
part of the price does nct consti- 
tute the entire contract of sale pre- 
eluding the admission of parol evi- 
dence of a warranty of soundness. 
Nauman y. Ullman, 102 Wis. 92, 78 
NW 159. To same effect National 
Drill, etc., Co. v. Maher, 49 Misc. 
640, 97 NYS 1029. 

{[b] ‘The rule is otherwise where 
fis bill of sale is merely a state- 
ment: in writing of the terms of a 
preéxisting parol contract which has 
been fully 


Thus it has been held 
that a bill of sale cannot be shown to have been 
intended as a mortgage,*! at least as to innocent 
third persons,** although there is also authority for 
the contrary view ** where no innocent third per- 


(4) Warranty. It is stated as a gen- 
eral rule that a warranty cannot be engrafted on a 
bill of sale by parol or extrinsic evidence,®> and 
that a warranty contained in the bill cannot be 
varied or limited by such evidence.%¢ 
plied warranty may be sustained by parol,*? or the 
implied warranty of title which results from the 
sale itself may be rebutted by such evidence; that 
is to say the vendor may overcome the legal pre- 
sumption by proof that he did not warrant the title, 


performed and termin-- 


EVIDENCE 
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for in such ease he does not add to the terms ex- 
pressed in writing but only rebuts a legal presump- 
tion not itself.expressed in writing but arising 
from that which is expressed,88 

[§ 1455] d. Bonds. 


The execution of a bond 


merges all prior agreements or understandings with 


But an inm- 


ated. Hughes v. State, 50 Ind. A. 
617, 98 NE 839. 

Oral warranty as copetexat agree- 
ment see infra § 1677 

s6. Ark.—Hanger yy. 38 
Ark. 334. 

Ilowa.—Electric Storage Battery 
Co. v. Waterloo R. Co., 138 Iowa 
369, 116 NW 144, 11 LRANS 1183. 
equ .—Jackson v. Hays, 14 La. Ann. 

Minn.—Humphrey v. Merriam, 46 
Minn. 413, 49 NW 199. 

Mo.—Burns_v. Limerick, 178 Mo, 
A. 145, 165 SW 1166. 

Nebr.—Watson v. Roode, 30 Nebr. 
aoe 46 NW 491, 48 Nebr. 348, 61 NW 

N. Y.—Smith v. Smith, 4 NYLeg 
Obs 106. 

Neivei—A. O-- Ba) Rarquhar Cosy. 
pr agices Co., 174 N. C. 369, 98 SE 


S. C.—Stucky v. Clyburn, 25 S. C. 
L186, 34 °AmD "590; 
Tenn. —Hogan vy. Carland, 5 Yerg. 


Evins, 


283. 

Wis.—McQuaid v. Ross, 77 Wis. 
470, 40 NW 892. 

[a] An express warranty as to 


one thing (1) precludes proof of oral 
warranties as to other things. Hum- 
phrey v. Merriam, 46 Minn. 413, 49 
NW 199. Thus an express warranty of 
title precludes proof of an additional 
parol warranty: (2) Of soundness. 
Pender v. Fobes, 18 N. C. 250; Smith 
Vv. Williams, “5DEN.. *€, 9426; 4 AmD 
564; Wood v. Ashe, 32 S. Cc. L. 407. 


(3) That the property was mer- 
chantable. Merriam v. Field, 24 
Wis. 640; Bradford vy. Neil, 46 Minn. 


347, 49 NW 193. 
Miller v. Gaither, 3 Bush (Ky.) 


Johnson v. Powers, 65 Cal. 
625; Miller v. Van Tassel, 
24 Cal. 4 

Rebutting presumption or infer- 
ence generally see intra § 1681. 

g9. U. S.—Gavinzel v. Crump, 
Wall. 308, 22 L. ed. 783. 

Ala,—Bolling v. Vandiver, 91 Ala. 
Sie, Ss 290: 

Colo.—Cripple Creek First Nat. 
Bank v. Londonderry Min. Co., 50 
Colo. 85, 114 P.313. 

Conn.—Baldwin v. Carter, 17 Conn. 
201, 42 AmD 735. : 

D. C—McGuire v. Gerstley, 26 
App. 1938 [aff 204 U. S. 489, 27 SCt 
SSPPS Sigthiaeas 58.3 

Fla.—Perry v. Woodberry, 26 Fla. 
84, 7 S 488. 

Ga.—Woodward v. Harris, 138 Ga. 
751, 76 SE 49; Gray v. Phillips, 88 
Ga. 199, 14 SH 205; Brumby v. Bar- 
nard, 60 Ga. 292. 

Tll.—Cunningham v. Wrenn, 23 Ill. 


64; Broadwell v. Broadwell, 6 Ill. 
599: Empire State Surety Co. v. 
Schillinger, Ge TRARY 632, 


Ind.—Rhoads v. Jones, 92 Ind. 328; 
Clifford v. Smith, 4 Ind. 377; Miller 
y. Elliott, Smith 267. 

Iowa. —Carroll County v. Ruggles, 
69 Iowa 269, 28 NW 590, 58 AmR 


223. 
Ky.—Kelly v. Bradford, 3 Bibb 


reference to the subject matter, and the instru- 
ment is not subject to be varied or contradicted, 
as to either its terms or conditions, by parol or ex- 
trinsic evidence.*® 
the performance of certain acts, and tor the pay- 
ment of a stipulated sum as damages in case of a 
breach parol evidence concerning the subject matter 
of the contract, so far as the situation of the par- 
ties is concerned, 
show that a breach has resulted in such damage as 


But where a bond provides for 


is admissible when it tends to 


317, 6 AmD 656. 

Me.—Whitney v. Slayton, 
224; Ayer v. Fowler, 30 Me. 347; 
Robinson v. Heard, 15 Me. 296; 
Sawyer v. Hammatt, 12 Me. 391. 

Md.—Beall v. Greenwade, 9 Md. 
185; Worthington v. Bullitt, 6 Md. 
172; Bullett v. Worthington, 3 Md. 
Ch. 99: 

Mass.—Banorgee v. Hovey, 5 Mass. 
11, 4 AmD 17%. 
our Bea. v. McNitt, 6 Minn. 

Miss.—Cooper v. 
Co., 117 Miss. 108, 77 S 953; South- 
ern School Book Depository v. 
Holmes, 104 Miss. 736, 61 S 6985 
Yazoo, etc., R. Co. v. :Martin, 94 
Miss. 700, 47 8 667, 48 S 7389. 

Mo.—Lane_ v. Price, 5 Mo. 101; 
Dick Bros. Quincy Brewing Co. v. 
Finnell, 39 Mo. A. 276; Hydraulic 
Press Brick Co. v. Neumeister, 15 Mo. 
AS 592. ; 

Nebr.—Stoner v. Keith County, 48 
Nebr. 279, 67 NW 811. 

Nev.—Morris v. McCoy, 7 Nev. 399. 

N. H.—Glidden v. Newport, 74 N. 
H. 207, 66 A 117. 

N. J.—Chetwood v. Brittan, 2 N. 
J. Eq. 438, 4 N. J. Eq. 334 [aff 5 N. 


40 Me. 


Robertson Inv. 


J. Eq. 628]. 
N. Y.—Belloni v. Freeborn, 63: N. 
Y. 383; Mutual L. Ins. Co. v. Ald- 


rich, 44 App. Div. 620, 60 NYS 195; 
Nelson v. Sharp, 4 Hill 584; Wells w 
Baldwin, 18 Johns. 45. 

N. C.—Hilliard v. Newberry, 153 
N. C. 104, 68. SE 1056; Orion Knitting 
Mills v. U. S. Fidelity, ete., Co. 137 
N. C. 565, 50 SE 304, 70 LRA 167, 
2 AnnCas 888; Howell v. Hooks, 17 
N. GC: '258. 

Oh.—McGovney vy. State, 20 ‘Oh. 93. 

Or.—Learned vy. Holbrook, 87 Or. 
576,170 PP 5380,0 271 “Pl 222% Jones v. 
Short, 53 Or. 525, LODE 30 i) 

Pa.—Lowry v. "Roy, 238 Pa. 9, 85 


A 986; Clever v. Hilberry, 116 Pa. 
431, 9 A 647; Fulton v. Hood, 34 
Pa. 365, 75 AmD 664; Miller v. 


Fichthorn, 31 Pa. 252; Com. v. Deck, 
28 Pa. 497; Stub v. Stub, 3 Pa. 251; 
Yeager v. Yeager, 5 Pa. Cas. 174, 8 
A 579; Hain v. Kalbach, 14 Serg. & 
R. 159, 16 AmD 484; Cook v. Am- 
brose, Add. 323; Field v. Biddle, 2 
Dall. 171, 1 L. ed. 335; Heil v. Gin- 
ginger, 1 Woodw. 259. 

Ss. C.—South Carolina Soc. v. John- 
son, 12 S. C. L. 41, 10 AmD 644; At- 
kinson v. Scott, 1 S. C. L. 307. 

Tenn.—McLean v. State, 8 Heisk. 
22; Nichol v. Thompson, 1 Yerg. 151. 

Tex.—Callison v. Gray, 265 Tex. 
84; Flewellen v. Ft. Bend County, 
17" 'DexicCiv.. Ay 1165;.742..SW. T7195; 
Page v. White Sewing Mach. Co., 12 
Tex. Civ. A. 327, 34 SW 988. 

Va.—Barnett v. Barnett, 83 Va. 

108 Wis. 


504, 2 SH 733. 

Wis.—Wussow v. Hase, 
382, 84 NW 433; Brinker v. Meyer, 
81 Wis. 33, 50 NW 782. 

Ont.—Greer v. Johnston, 32 U. C. 
Q. ABR TG 

[a] This rule has been applied 
to: (1) An indemnity bond. Ameri- 
can Surety Co. v. Thurber, 56 N. Y. 
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cannot be readily ascertained by a pecuniary stand- 


ard.®° 


[§ 1456] e. 


[§ 1457] f. Charter Parties. 


[§ 1458] 
The writing evidencing a deposit 
collateral security cannot be added 


Super. 338, 4 NYS 191 [aff 121 N. Y. 
655. mem, 33 NE 1129 mem]; Bernard- 
Beere v. Klaw, 35 Misc. 27, 70 NYS 
204 [aff 32 Misc. 765, 66 NYS 495]; 
Wylie v. Commercial, etce., Bank, 63 
Si rCe 4065741, SH 504. :-@2). Asvforth- 
coming bond. Bolling v. Vandiver, 91 
Alay e375,. 1845 290. 1'(3)). Any ‘official 
bond. Jones v. Smith, 64 Ga. 711; 
State v. Hall, (Miss.) 8 S 464; Stoner 
v. Keith County, 48 Nebr. 279, 67 
NW 311; McKee v. Com., 2 Grant 
(Pa.) 23. (4) <A poor debtor’s bond. 
Chase v. Collins, 68 Me. 375; Tit- 
comb v. Keene, 20 Me. 381. (5) A 
recognizance or undertaking in re- 
plevin. Baker v. Merriam, 97 Ind. 
539; Smith v. Tyler, 51 Ind. 512. 
(6) A bond for title given in con- 
nection with a contract of sale. 
Crouch v. Johnson, 7 Tex. Civ. A. 
435,. 27 SW 9. (7) A bond to con- 
vey a right of way for a railroad. 
Applegate v. Burlington, etc., R. Co., 
41 Iowa 214. . (8) A bond by an 
absolute grantee to reconvey. Ben- 
nock v. Whipple, 12 Me, 346, 28 AmD 
186. 

{b] The rule excludes evidence to 
show: (1) That at the time of the 
execution of the bond the obligee 
said he would not hold the obligor 
responsible. Cowel v. Anderson, 33 
Minn. 374, 283 NW 542; Woodward v. 
McGaugh, 8 Mo. 161; Chetwood_v. 
Brittan, 2 oe J. Eq. 438, 4 N. J. Ea. 
334 [aff 5 J. Has 6281; Towner 
v. Lucas, 13 eras (54 Va.) 705. (2) 
That the bond was accepted only as 
a temporary bond to be void on the 


execution of a new bond, Jones v. 
Smith, 64 Ga. 711. (3) That a 
bond absolute on its face was in- 


tended as indemnity merely. Hewell 
ve, Etookis, ota! Nt Cl P25805 <4) 7 iT hae 
the, principal or interest of the bond 
was intended to have been made 
payable at a later period than ap- 
peared on the face of the bond. Davis 
v. Cammel, Add. (Pa.) 233; Cook v. 
Ambrose, Aad. (Pa.)6 323. (5) That 
a bond payable immediately was not 


to be demanded until after the 
obligor’s death. Geddy v. Stainback, 
21\-N. ‘Cy 475. (6) That an exe- 


cutor’s bond, describing the testator 
as James L. F., is applicable to the 
estate of Joseph L. R. McGovney 
v. State, 20 Oh. 93. (7) It also 
excludes evidence to contradict the 
implication of possession from a re- 
cital in a delivery bond that the 
obligor-.was. desirous of retaining 
possession. Lucas v. Beebe, 88 Ill. 
427. But see infra § 1681. 

fe] The fact that a bond refers 
to an extrinsic matter, to explain 
which a resort to parol evidence may 
be necessary, does not authorize the 
admission of such evidence to ex- 
plain or contradict the bond itself. 
South Carolina Soc. v. Johnson, 12 
Ss. Gc: L. 41, 10 AmD 644, 

90. Pyne v. Edwards, 13 Ky. Op. 
795. Morris v. McCoy, 7 Nev. 399. 

91. Snyder v. Lindsey, 157 N. Y. 


Certificates of Stock. It has been 
held that a resolution of the directors of a joint- 
stock company authorizing a certain person to con-: 
tribute capital and become a shareholder and the 
certificate of stock issued in accordance therewith 
cannot in the absence of fraud or mistake be varied 
by’ parol evidence that the transaction was a loan 
and not a contribution to the capital;°! but there 
is also authority for a contrary view.*? 

Parol evidence is 
not admissible to enlarge or vary the terms of a 
charter party or in any way to contradict it.% 

g. Collateral Security or Pledges. 


EVIDENCE 


as a pledge or 
to, contradicted, | 


616, 32 NE 592 [aff 92 Hun 432, 36 
NYS 10387]. 

92. Brick v. Brick, 98 U.S. 514, 
25 L. ed. 256; Wild v. "Western Union 
Bldg., etc., Assoc., 60 Mo. A. 200. 

93. The Addison EH. Bullard, 252 
Fed. 241 [aff 258 Fed. 180]; The 
Augustine Kobbe, 87 Fed. 696; Baker 
v. Ward, 2 F. Cas. No. 785, 3 Ben. 
499; The Hli Whitney, 8 IF. Cas. No. 
4,345, 1 Blatchf. 360; Johnson v. D. 
H. Bibb Lumber Co., 140 Cal. 95, 73. 
P 730; Pitkin vy. Brainerd, 5 Conn. 
451, 13 AmD 79. 

94. U. S.—In re Evans, 235 Fed. 
635 [aff 238 Fed. 5438, 151 CCA 479]; 
In re Hill, 186 Fed. 569. 

14 Cal A. 


Cal.—Keifer v. Myers, 
Soo ttt ie V10S8. 

Ill.—Litchfield First Nat. Bank v. 
Southworth, 117 Ill. A. 143 [aff 215 
Ill. 640, 74 NE 771]. 

Ky .—Johnson v. Zweigart, 114 Ky. 
545, al SW 445, 24 KyL 1323. 

Mass.—Fay v. Gray, 124 Mass. 500. 
Pe hae rang soe v. Robson, 17 Minn. 

4, 

S. C.—Bomar v. Asheville, etce.,\R. 
Co. 80 SieGin4 50, 9S R512: 

Wis.—Hyde v. German Nat, Bank, 
115 Wis. 170, 91 NW 280. 

[a] That the transaction amounts 
to a sale cannot be shown by parol. 
Keifer v.. Myers, 14 Cal. A. 338, 111 
P 1038; Johnson v. Zweigart, 114 Ky. 
545, 71 SW 445, 24 KyL 1323; Nel- 
sson v. Robson, 17 Minn. 284. 

{b] The rule applies only to a 
valid instrument, and where a memo- 
randum given by a pawnbroker to a 
pledgor did not comply with the 
law and showed usury open its face, 
it was permissible to show an oral 
agreement between the parties that 
legal interest only should be charged. 
Roosevelt v. Dreyer, 12 Daly (N. Y.) 
370. Sustaining instrument gener- 
ally see infra §§ 1702-1705. 

95. De Blois v. Reiss, 32 La. Ann. 


586; Mineral Ridge Mfg. Co. v. 
Smith, 79 W. Va. 736, 91 SE 817. 
96. U. S.—Veve v. Sanches, 226 


U.S. 234,383 SCt > 86; 57a med.” 201 
(Porto Rico); De Witt v. Berry, 134 
U., S. 3806, 10; SCt. 536, (33 L. ed. 896; 
Bailey v. Hannibal, etc., R. Co., 17 
Wall. 96, 21 L. ed. 611 [aff 2 F. Cas. 
No. 736, 1 Dill. 174]; Merchants Mut. 
In's. Co. v. Lyman, 15 Wall. 664, 21 
L. ed. 246; Willard v. Tayloe, 8 Wall. 
557, 19 L. ed. 501; Selden v. Myers, 
20 How. 506, 15 L. ed. 976; Shank- 
land v. Washington, 5 Pet. 390, 8 L. 
ed. 166 [aff 21 F. Cas. No. 12,708, 8 
Eranch,\G.; C. 328]; Van. Ness v. 
Washington, 4 Pet. 232, 7 L. ed. 842; 
Hunt v. Rousmanier, 8 Wheat. 174, 
5 L. ed. 589; Caflisch v. Humble, 251 
Fed. 1, 163 CCA 251; Hoshaw v. Cos- 
griff, 247 Fed. 22, 159 CCA 240; 
Bijur Motor Lighting Co. v. Eclipse 
Mach. Co., 248 Fed. 600, 156 CCA 
298 [aff 237 Fed. 89]; Hazen Mfg. 
Co. v. Wareham, 242 Fed. 642, 155 
CCA. 382; Stark,.Hlectric. R. Co.) v. 
McGinty Contracting Co., 238 Fed. 


[§§ 1455-1459 


| or varied by showing the nature of the trans- 
action to be other than what appears by the face 
of the instrument,®°* and conversely where the law 
requires a pledge to be in writing parol evidence 
is not admissible to show that writings which on 
their face are not pledges amount to such in fact.%° 

[§ 1459] h. Contracts—(1) General Rule. The 
most usual application of the parol evidence rule is 
with respect to contracts, as to which it is estab- 
lished that in the absence of fraud or mistake 
parol or extrinsic evidence is not admissible to 
vary, add to, modify, or contradict the terms or 
provisions of the written instrument by showing 
the intentions of the parties or their real agree- 
ment with reference to the subject matter to have 
been different from what is expressed in the writ- 
ing;° for where the parties have deliberately put 


657, 151 CCA 507; President Suspen- 
der Co. v. Macwilliam, 238 Fed. 159, 
151 CCA \235 [aff 233 Fed. ,433]; In 
re Evans, 235 Fed. 635 [aff 238 Fed. 
543, 151 CCA 479]; Standard Scale, 
ete., Co. v. Reiter, 227 Fed. 414, 142 
CCA 110; Watkins Salt Co. v. Mul- 
key, 225 Fed. 739, 141 CCA 11; Nor- 
folk Sand, ete., Corp. v. Ohio Loco- 
motive Crane Co., 2i7 Fed. 25, 133 
CCA 135; Standard Roller Bearing 
Co. v. Bergdoll, 214 Fed. 175; North- 
western Lumber Co. v. Gray Harbor, 
etc., R. Co., 208 Fed. 624; Cressey v. 
International Harvester Co., 206 Fed. 
29, 124° CCA 163; Coal,-ete.,: R. Coun, 
Reherd, 204 Fed. 859, 123 CCA 155; 
Sells v. Chicago, 201 Fed. 874, 120 
CCA 212; Hirsch v.. Georgia Iron, 
ete.,* Co.,, 169, Bed. 51857 95.ne CAL TGs 
Gammino v. Dedham, 164 Fed. 593, 90 
CCA 465; Manson v. Dayton, 153 Fed. 
258, 82 CCA 588; U. S. v. Maryland 
Fidelity, etc., Co., 152 Fed. 596, 81 
CCA 586; Morris v. Chesapeake, etc., 
SS.” Co., 148 "Fed? 11, 785 GOAL Ao: 
{certiorari den 203 U. S. 592, 27 SCt 
781, 51 L. ed. 331]; North American 
Transp., etc., Co. v. Samuels, 146 
Fed. 48, 53, 76,CCA 506. [cit Cyc]; 
Connecticut F. Ins. Co. v. Buchanan, 
141 Fed. 877, 73 CCA 111, 4 LRANS 
758; Davis Calyx Drill Go. v. Mal- 
lory, 137 Fed. 332, 69 CCA, 662,. 69 
LRA 973; Standard Sanitary Mfg. 
Go. vy. Arrott,- 135. Med: %50,. 68 COL 
388 [aff 131 Fed. 457]; Rucker v. 
Bolles, 133 Fed. 858, 67 CCA 30; 
Kilby Mfg. Co. v. Hinchman-Renton 
Fire Proofing Co., 132 Fed. 957, 66 
CCA 6%7;..Whaly v. Graham, i122 Fed. 
192; Arthur v. Baron de Hirsch Fund, 
121, Fed...791, .58, CCA. 67; Cold Blast 
Transp. Co. v. Kansas City Bolt, ete., 
Co., 114 Fed. 77, 52 CCA 25, 57 LRA 
696; New York L. Ins. Co. v. Mc- 
Master, Silty Wed. 9 635.430,,.CGA 532: 
Reid v. Diamond Plate-Glass Co., 
85 Fed. 193, 29 CCA 110; Godkin v. 
Monahan, 83 Fed. 116, 27 CCA 410; 


American, etc., Mfg. Co. Voss 50 
Ct. Cl. 204; Callahan Constr. Co. v. 
Waas:;, eA (CRACK. QA Ne waeeconik 
Market Gardeners’ Assoc. v. U. S., 
43 (Gt Clay 1.14, 

Ala.—Parker y. Law, 69 S 879; 


Napier v. Elliott, 177 Ala. 1138, 58 S 
435; Thomas Vi. irvine, iby ‘Ala. 532, 
55 S 109; Jones Cotton Co. v. Snead, 
169. Ala, 566, 538 S 988;. Miles~ v. 
Sledge, 157 Ala. 528,-47 S 595; Lam- 
bie v. Sloss Iron, ctc., Co., 118 Ala. 
427, 24 S 108; Dexter v. Ohlander, 
93 ‘Ala. 441, 9 S 361; Lakeside Land 
Co. v. Dromgoole, 89 Ala. 505, 


444; Louisville, ete., R. Co. v. Wil- 
ans: 5 Ala. A. 615, 56 S 865, 59 S 


Ariz.—Valentine v. Shepherd, 19 
Ariz. 241, 168 P 648; Smith v. Mos- 
barger, 18 ATIZ, 119; i56 P Ton 

Ark.—Ashley, ete., R. Co. v. Cun- 
ningham, 129 Ark. 346, 196 SW 798; 
Gunter v. Grant County Road Impr. 
Dist. No, 1, 125 Ark. 492, 189 SW 53; 
Luce v. Arkansas Brick Mfg. Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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their engagements into writing in such terms as im- | port a legal obligation, without any uncertainty as 


125 Ark. 219, 188 SW 566; Geiser 
Mfg. Co. v. Davis, 110 Ark, 449, 162 
SW 59; Goodrum v. Merchants’, etc., 
Bank, 102 Ark, 326, 144 SW 198, Ann 
Cas1914A 511; Cox’ v. Smith, 99 Ark. 
218, 138 SW "978; Delaney v. Jack- 
son, 95 Ark, 131, 128 SW 859; Brad- 
ley Gin Co. v. J. L. Means Mach. ‘Co:, 
94 Ark. 1380, 126 SW 81; Soudan 
Planting Co. y. Stevenson, 83 Ark. 
163, 102 SW 1114; Lower v. Hick- 
man, 80 Ark. 505, 510, 97 SW 681 
[eit "Cyc]; Thomas =v." Johnson, 78 
Ark. 574, 95 SW 468; Dugan v. 
Kelly, 75 Ark. 55, 86 Sw 831; An- 
derson v, Wainwright, 67 Ark. 62, 53 
SW 566; Turner vy. Baker, 30 Ark. 
186; Quartermous v. Kennedy, 29 
Ark. 544. 

Cal.—Heffner v. Gross, 178 P 860; 
Jameson v. Chanslor-Canfield Mid- 
Way Olls Con LG Cale 167%, P. 369s 


Cheda v.. Bodkin, 173 Cal. 7, 158 P 
1025; United Iron Works y. Outer 
arbor) Dock, etci, (Co. 168 Cal, > 81) 


141 P 917; Stevinson v. Joy, 164 Cal. 
279, 128 P 751; Lundeen vy. Ottis, 164 
Cal. 183, 128 P 335; Law Credit Co. v. 
PIP DiLUs,, 6OwlCals i O26. bly iP) eae 
Lompoc Valley Bank y. Stephenson, 
15$ Cal. 350, 104P 449; Jersey Island 
Dredging Co. v. Whitney, 149 Cal. 
269, 86 P 509, 691; Booth v. Hoskins, 
75 Cal. 271, 17 P 325; Bryan v. Idaho 
Quartz Min. ‘Cox 73 Cal. 249, 14 P 
859; Fink v. Roe, 70 Cal. 296, ab heed 2 
820: De Laval Dairy Supply Co. ‘v. 
Talbott, (A.) 175 P 88; Kendrick v. 
Hansen; 35) (Cal. 7A. 578, LTO 675; 
Minor v. Carpenter, 35 Cal.’ A. 200, 
169 P 434; Lytle v. Allison, 22 Cal. 
SAN 30, lod ’P 999, 1000; Stockton Iron 
Works Vv. Walters, 18 Galt SATS 03, 
123 P 240; Kleinsorge v. Liness, 17 Cal. 
A. 534, 120 P 444; Coalinga Pac. Oil, 
etc., Co. v. Associated Oil Co., 16 Cal. 
A. 361, 116 P 1107; Puritas Laundry 
Co.. v. Green, 15 Cal: A. 654, 115 P 
660; O’Brien v. Garibaldi, 15 Cal A. 
518, 115 P 249; Keifer v. Myers, 14 
Cal. A. §338, 111 P 1038; Hills v. Ed- 
mund Peycke Co., 14 Cal. A. 32, 110 
P 1088; Steele v. Guaranty Realty 
Co TS Cal. A. 95, 96 P 105. 

Colo. —Dawley v. Dawley, 60 Colo. 
13.0 Loge, slide Ouray ) Hirst: Nat: 
Bank v. Shank, 53 Colo. 446, 128 P 
56; Hatch v. Fritz, 48 Colo. 530, 111 
ip "TA; Downing Inv. Co. v. Coolidge, 
46 Colo. 345, 104 P 392; McFadden v. 
Pyne, 46 Colo. oLo; 104 P 491; Hen- 
nessey v. Fleming, 40 Colo. 97, 905 
77; Nesmith v. Martin, 32 Colo. ats 
15 P 590; St. Vrain Stone Co. v. Den- 
ver, etc., ReeCou 18, "Colo s211 3 320 P 
827; Neuman v. Dreifurst, 9 Colo. 
228, 11 P 98; Drummond v. ‘Carson, 4 
Colo. 13; Wilson v. Agnew, 25 Colo. 
A. 109, 136 P 96; Oil Creek Gold Min. 
COME Fairbanks, 19 Colo. A. 142, 74 


P 543; Mackey v. Magnon, 12 Colo. 
Pie 137, 54 P 907 [aff 28 Colo. 100, 
62 P 945]. 


Conn.—Beattie v. McMullen, 82 
Conn. 484, 74 A 767; Fitch vy. Wood- 
ruff, etce., Iron Works, 29 Conn. 82; 
Beckley v. Munson, 32 Conn. 299) 
Glendale Woolen Co. v. Protection 
Ins. Co., 21 Conn. 19, 54 AmD 309. 

Del.— Doylestown Agricultural Co. 
v. Ewing, 25 Del. 421, 79 A 212. 

D. C.—Hartman yv. Ruby, 16 App. 
45; Rogers v. Garland, 19 D. C. 24. 

Fla.—Porter v. Sims Cos, 65; Ela. 
504, 46 S 420; Bacon v. Green, 36 
Fla. 325,18 S 870; Robinson v. Hyer, 
35 Fla. 544, 178 745: Perry v. Wood- 
berry, 26 Fla. 84, 7 S 483. 

Ga.—Flint v. Johns, 148 Ga. 344, 
96 SE 858; Brosseau v. Jacobs’ Phar- 
macy Co., 147 Ga. 185, 93 SE 293; Bar- 
field v. Dwight, 146 Ga. 824, 92 SE 
633; George W. Miller Bank Fixture 
Co. v. Georgia R., etc., Co., 145 Ga. 
484, 89 SE 615; Morton v. Fleming, 
145 Ga. 475, 89 ‘SE 573; Eblan v. Ed- 
wards, Ape Caleeseon — SOnuGH ) S216 
Pritchett v. Stubbs, 143 Ga. 802, 85 
SE 1000; Adams v. Bridges, 141 Ga. 
418, 81 ‘SE 208; Murray County_ v. 
Wilson, 140 Ga. 689, 79 SE 783; La- 


vonia Bank vy. Bush, 140 Ga. 594, 79 
SE 459; Dozier v. Davison, 138 Ga. 
190, 74 SE 1086; Smith v. Baker, 137 
Ga. 298, 72 SE 1093; Decatur v. Jau- 
don, 136 Ga. 854, 72 SE 351; Mendel 
vy. Leader, 136 Ga. 442, 71 SE 753; 
Columbia R. Co. v. City Mills Co., 
135 Ga. 626, 70 SE 242; Mendel v. 
Miller, 134 Ga. 610, 68 SE 430;: Pry- 
or v. Ludden, ete., Southern Music 
House, 134 Ga. 288, 67 SE 654, 28 
LRANS 267; Athens Mut. Ins. Co. v. 
Evans, 132 Ga.- 703, 64 SE 993; Ram- 
sey v. Pilcher, 130 Ga. 672, 61 SE 
538; Cobb v. Johnson, 126 Ga. 618, 
55 SE 935; Wellmaker v. Wheatley, 
123 Ga. 201, 51 SE 436; Edwards v. 
Capps, 122 Ga. 827, 50 SE 943; Butler 
v. Standard Guaranty, etc., Co., 122 
Ga. 371, 50 SE 132; Courier-Journal 
v. Howard, 119 Ga. 378, 46 SE 440; 
Bullard v. Brewer, 118 Ga. 918, 45 SE 
711; Heard v. Tappan, 116 Ga. 930, 
43 SE 375; Foote, ete., Co. v. Malony, 
115 Ga. 985, 42 SH 413; Richmond, 
etc., R. Co. v. Shomo, 90 Ga. 496, 16 
SE 220; Outlaw v. W. T. Park Live 
Stock Co., 20 Ga. A. 776, 93 SE 310; 
Stewart v. Blalock, 20 Ga. A. 488, 93 
SE 116; Poole v. Elberton, ete, R. 
C., 19 Ga. A. 631, 91 SE 1052; -Love v. 
Perry, 19 Ga. A. 86, 90 SE 978; Adair 
v. Allen, 18 Ga. A. 636, 89 SE 1099; 
Bunn v. Farmers’ Warehouse Co., 18 
Ga. A. 567, 90 SE 78; Portwood v. 
State, 18 Ga. A. 502, 89 SE 591; Camp 
v. Interstate Chemical Co., 18 Ga. 
A. 416, 89 SE 491; Southern Fer- 
tilizer, etc., Co. v. Harrell, 17 Ga. A. 
642, 87 SE 911; Ver Nooy v. Pitner, 
aG ‘Ga. ae 229; 86 SE 456; Chapplog 
Mfg. Co. Crandall, 16 Ga. A. 536, 

SE 673; Tagecay, Vv. Cavanaugh, fe 
Ga. A. 446, 85 SE 606; Towns v. West, 
16 Ga. A. 300, 85 SH 274; Whitlock v. 
Wynn, 15 Ga. A. 38, 82 SE 664; Little 
v. Lary,, 12-Ga. A. 754, 78 SH 470; 
Gates v. Freeman, 11 Ga. A. 345, 75 
SE 265; Heitmann vy. Commercial 
Bank, 7 Ga. A. 740, 68 SE 51; Heit- 
mann vy. Commercial Bank, 6 Ga. A. 
584, 65 SH 590; Bush v. Roberts, 4 
Ga. A. 531, 62 SE 92; Branan v. War- 


field, 3 Ga. A. 586, 60 SE 325; An- 
drews v. John Church Co., 1 Ga. A. 
560, 58 SE 130. 

Hawaii.—Richards v. Ontai, 19 


Hawaii 451; Henry v. Shields, 19 Ha- 
waii 302; Fraise v. Kealoha,,1 Ha- 
waii 79. 

Ida.—Boise Valley Constr. Co. v. 
Kroeger, 17 Ida. 384, 105 P 1070, 28 
LRANS 968; Hailey First Nat. Bank 
v. Bews, 5 Ida. 678, 51 P 777; Jacobs 
G Shenon, 3 Ida. (Hasb.) 274, 29 P 
44, 

Ill.—Kerting v. Hatcher, 216 Ill. 
232, 74 NE 783; Ellis v. Conrad Leipp 
Brewing Co., 207 Ill. 291, 69 NE 808 
{aff 107 Ill. A. 139]; Kane v. Farrel- 
ly, 192 Ill. 521, 61 NE 648; Graham 
v. Sadlier, 165 Ill. 95, 46 NE 221; 
Mosher v. Rogers, 117 Ill. 446, 5 NE 
583; Lighthall v. Colwell, 56 Ill. 108; 


Bixler v. Brim, 206 Tl). A. 294, 298 
[eit Cyc). 2 FRObDS = Express: Co. oye 
Ferkel, 200 Ill. A. 471; Bushnell v. 


Brand, 199 Ill. A. 542; Hesse y. Col- 
by, 197 Ill. A. 642 [rev on other 
grounds 273 Ill.-528, 113 NE 78]; 
Huss v. Ford, 197 Ill. A. 199; Sholl 
Vv. Peoria, etc., R. .Co,, 196 Ill, A. 306 
{aff 276 Ill. 267, 114 NE 529]; Brei- 
tenstein v. Independent Button, etc., 
Co.,, 192, Ll. A. .8995-Grossfeld,, ete., 
Co.’ v. Zuckerman, 192 Ill. A. 90; 
Madsen v. Hogans, 189 Ill. A. 589; 
Reif v. Commercial Cabinet Co., 185 
Tll. A. 577; Radzinski v. Ahlswede, 
185 Ill. A. 513; Best Tailoring Co. v. 
Clancy, 185 Ill. A. 408; Hiett v. Tur- 
ner-Hunt Hudnut Co., 182 Ill. A. 524; 
North Shore Lumber Co. v. South 
Side Lumber Co., 176 Ill. A. 96; Pet- 
rea v. Hediger, 173 Ill. A. 203; Pru- 
ett v. O’Gara Coal Co., 165 Ill. A. 
470; Mester v. Quincy Nat. Bank, 
163 Ill. A. 645; Peninsular Stove Co. 
v. Bagby, 158 Ill. A. 302; Off v. Mur- 
Puey a lose evil., A. Lew. international 
Filter Co. v. Crystal Ice., etc., Co., 


157 Ill. A. 96; La Salle Theater- v. 
Tatts 156) lle Ac ooo: ‘Converteer, 
Bishop, ete:,.. Co., 162 Ty “A> 516; 
Schreiber v. Straus, 147 Ill. A. 581; 
Fuchs, ete., Mfg. Co. v. Kittredge, 
146 Ill. A. 350 [aff 242 Ill. 88, 89 NE 
723]; Whitney v. Bullock, 145 Ill. 
A. 269; Summerville v. Klein, 140 
Til, A. 39; Electric Vehicle Co, y. 
Price, 138 Ill. A. 594; Richmond v. 
Radke, 132 Ill, A. 473;.,Schiml v. 
Edgeworth, 118 Ill. A. 332; Kerting 
v.. Hatcher, 117 1. A. 647. [aft 216 
Ill. 232, 74 NE 783]; Smith v. Rust,. 
112 Ill. A. 84; Chicago Sanitary Dist. 
v. McMahon, etc., Co., 110 Ill. A. 510; 
Union Special Sewing Mach. Co. vy. 
Lockwood, 110 Ill. A. 387; Fidelity F. 
Ins. Co. v. Illinois Trust, etc., Bank, 
110 Til. A. 92 [aff 208 Ill. 375, 70 NE 
359]; Telluride Power Transmission: 
Coe "ye Crane (Co., l03) Tile As 64 7a 
208 Ill. 218, 70 NE 319]; Onyx Soda. 
Fountain Co. v. Druggists’ Circular: 
Co., 84 Ill. A. 666; Bolton vy. Huling, 
Dal AS mo ote 

Ind—Ralya v. Atkins, 157 Ind. 
331, 61 NE 726; Woodward v. Mitch- 
ell, 140 Ind. 406, 39 NE 437; Conant 
v. National State Bank, 121 Ind. 323, 
22 NE 250; Colton v. Vander-— 
volgen, 87 Ind. 3613) Davisy, wv 
Liberty, ete., Gravel-Road Co., 84 
Ind. 36; Robbins v. Magee, 76 Ind. 
3813 Feaster v. Woodfill, 23 Ind. 493; 
National Fire Proofing Co. v. Imper- 
ishable Silo Co., 63 Ind. A: 183, 112 
NE 403; Smith v. Toth, 61 Ind. A. 

i NE 442; Citizens’ Nat. 
Bank v. Kerney, (A.) 108 NE 
139; Hardin v. Sweeney, 54 Ind. 
AL 6145) 103 9 INE 015 Wabash le a. 
Cony: Grate, 53 Ind. A. 583, 102 NE 
156: Hughes V,,. .State,,.50), Inday A. 
617, 98 NE 839; Fowler Utilities Co. 
v. Chaffin Coal Co., 43 Ind. A. 438, 87 
NE 689; Gemmer vy. Hunter, 35 Ind. 
A. 501, 74 NE 586; Singer Mfg, Co. vw 
Sults, 17 Ind: A. 639, 47 NE 3841.. 

Ind. T.—Yocum vy. Cary, 1 Ind. T. 
626, 43 SW 756. 

Towa.—Pearson v. Howell, 169 NW 
368; Armstrong v. Cavanagh, “183 
Iowa 140, 166 NW 673; Comptograph 
COPY, Burroughs Adding Mach. Co., 
179 Iowa 83, 159 NW 465; Houge v. 
Staeeauiane & M. Ins. Co., 174 lowa 
607, 156 NW 862; Dillivan v. Ger- 
man Sav. Bank, 124 NW 350; Iowa 
Business Men’s Bldg., ete., Agsoc. Nv. 
Fitch, 142 Iowa 329, 120 NW 694; 
Brown v. Brown, 142 Iowa 125; 120 
NW 724; Houts v. Sioux City Brass 
Works, 134 Iowa 484, 110 NW 166; 
Inman Mfg. Co. v. American Cereal 
Co. 133) Towa dt, LO: NW 2808 
LRANS 1145, 12 AnnCas 387; Spur- 
rier v. Bullard, 131 Iowa 123, 107 NW 
1036; Long v. Furnas, 130 lowa 504, 
107 NW 432; Chariton Ice Co; we 
Spring Lake Tee Co., 129 Iowa 523, 
105 NW 1014; Western Electric Co: 
v. Baerthel, 127 Iowa 467, 103 NW 
475; Burgher v. Chicago, etc., RaCoy 
105 Iowa 335, 75 NW 192; Fawkner v. 
Lew Smith Wall Paper Co., 88 Iowa 
169, 55 NW 200, 45 AmSR 230, 49 
NW 1008; Bigelow v. Wilson, 77 Towa 
603, 42 NW 501; Davis v. Robinson, 
71 Iowa 618, 33 NW 132. 

Kan.—Lesem v. Harris, 102 Kan. 
222, 169 P 959; Walsh v. Kansas Fuel 
Co., 102 Kan. 29, 169 P 219; Read vw. 
Dodsworth, 95 Kan, UN 147 P 799; 
Van Fossan v. Gibbs, 91 Kan, 866, 
139 P 174; Moore vy. Hopkins, 84 Kan, 
469, 114 P 1066; Heskett v. Border 
Queen Mill, etc., Co., 81 Kan. 356, 105 
P 432; Brown v. St. John Trust Co., 
71 Kan. 134, 80 P 387; Rose v. Lanyon 
Zine Co., 68 ‘Kan. 126, 74 P 625; At- 
chison, etc., ap Gon s Truskett, 67 
Kan. 26, 72 P 562; Ehrsam v. Brown, 
64 Kan. 466, 67 P 867; Miller v. Ed- 
gerton, - 338. Kan. 36, 15 P .894; Pt. 
Scott Coal, ete., Co. v. Sweeney, 15 
Kan. 244. 

Ky.—Crescent Stave Co. v. Brown, 
181 Ky. 787, 205 SW 937; Macpherson 
v.. Bacon,..180 Ky. 778, 203 SW 744; 
Gabbard v. Sheffield, 179 Ky. 442, 200 
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to the object or extent of their 


SW 940; Johnson y. Tackitt, 173 Ky. 
406, 191 SW 117; Berlin Mach. Works 
v. Jefferson Wood Working Co., 173 
Ky. 347, 191 SW 82; Kreitz v. Gal- 
lenstein, 170 Ky. 16, 185 SW 132; 
Scott v. Spur, 169 Ky. 575, 184 SW 
866; Louisville Trust Co. v. Bayer 
Steam Soot Blower Co., 166 Ky. 744, 
179 SW 1034; Citizens’ Trust, etc., Co. 
v. Farmers’ Bank, 166 Ky. 234, 179 
SW 29; Fairbanks-Morse v. Man- 
ning, 164 Ky. 478, 175 SW 1000; Cor- 
bin v. Milward, 158 Ky. 308, 164 SW 
974; Sackett v. Maggard, 142 Ky. 500, 
134 SW 888; Cornett v. Burchfield, 
142 Ky. 357, 134 SW 466; Smith v. 
Corbin, 135 Ky. 727, 123 SW 277; An- 
thony v. Hudson, 131 Ky. 185, 114 
SW 782, 133 AmSR 231; Gas. Co. v. 
ardesty, 112 SW 847; Daylight 
cetylene Schuster  v. Snawder, 
101 SW 1194, 31 KyL 254; Har- 
mon v. Thomson, 119 Ky. 528, 84 
SW 569,. 27 Kyl. 181; Vansant, v. 
Runyon, 44 Sw 949, 19 KyL 1981; 
Gaither v. Dougherty, 38 SW 2, 18 
KyL 709; National Mut. Ben. Assoc. 
v. Heckman, 86 Ky. 254, 5 SW 565, 9 
KyL 525; Thomas v. McGuire, 1 KyL 
65, 10 Ky. Op. 633; Foreman vy. Yo- 
cum, 9 Ky. Op. 401; Dewit v. Red- 
Wiltz, 5 sy. Op. 59.) Graves. -v. 
Brown, 3 Ky. Op. 417. 
La.—Robinson y. Britton, 137 La. 
863, 69 S 282; Block’s Suce., Tet aa. 
302, 68 S 618: Bgan v. Hotel Grune- 
wald Co., 134 eae 740, 64 S 698; Haf- 
ner Mfg. Co. Va Lieber Lumber, etc, 
Co., 127 La. 348, 53 S 646; Wells v. 
Blackman, 121 La. 394, 46 S 437; 
Murphy v. Hussey, 117 La. 390, 41 S 
692; Hebert v. Dupaty, 42 La. Ann. 


348, 7 S 580; Porter v. Sandidge, 32 
La. Ann. 449. 
Me.—Auburn First Nat. Bank v. 


Manser, 104 Me. 70, 71 A 134; Wil- 
Tiams v. Robinson, 73 Me. 186, 40 
AmR 352; Coombs v. Charter Oak L. 
Ins. Co., 65 Me. 382. 

Md.—-Boswell v. Hostetter, 129 Md. 
53, 98 A 222; Phoenix Pad Mtg. Corie 
Roth, 127 Mad. 540, 96 A 762; Cowan 
v. Meyer, 125 Md. 450, 94 A 18; Ba- 
dart v. Foulon, 80 Md. 579, 31 A 513; 
Wooldridge v. Royer, 69 Md. 1138, 14 
A 681. 

Mass.—Marsch v. Southern New 
England R. Corp., 230 Mass. 483, 120 
NE 120; Goldenberg v. Taglino, 218 
Mass. 357, 105 NE 883; Ennis v. 
Wright, 217 Mass. 40, 104 NE 430; 
Wentworth v. Manhattan Market Co., 
916 Mass. 374, 103 NE 1105; Whid- 
den v. Jordan, 215 Mass. 189, 102 NE 
436; Loomer v. Harlow, 214 Mass. 
415, 102 NE 333; Mears v. Smith, 199 
Mass. 819, 85 NE 165; O'Brien v. 
Peck, 198 Mass. 50, 84 NE 325; Mer- 
rigan v. Hail, 175 Mass. 508, 56 NE 
605; Alvord v. Cook, 174 Mass. 120, 
54 NE 499; Poole v. Massachusetts 
Mohair Plush Co., 171 Mass. 49, 50 
NE 451; Pike v. McIntosh, 167 Mass. 
309, 45 'NE 749; Wooley v. Cobb, 165 
Mass. 503, 438 NE 497; Sirk v. Ela, 
163 Mass. 394, 40 NE 183; Will M. 
Kinnard Co. v. Cutter Tower Co., 159 
Mass. 391, 34 NE 460; McGuinness v. 
Shannon, 154 Mass. 36, 27 NE 881; 
Black v. Bachelder, 120 Mass. 171. 

Mich.—Kerwin Mach. Co. v. Baker, 
199 Mich. 122, 165 NW 625; Ogooshe- 
vitz v. Arnold, 197 Mich. 203, 163 
NW 946, 165 NW _ 633; Miles. v. 
Shreve, 179 Mich. 671, 146 NW 374; 
International Text- Book Co. y. Rob- 
erts, 168 Mich. 501, 134 NW 460; In- 
ternational Text- Book Comin: Mar- 
vin, 166 Mich. 660, 182 NW 437; Marx 
v. King, 162 Mich. 258, 263, 127 NW 
341 [quot Cyc]; Campau v. National 
Film Co., 159 Mich. 169, 123 NW 606; 
MacKinnon Boiler, ete., Co. v. Cen- 
tral Michigan Land Co., 156 Mich. 
T1,, 120° NW) 26;" Polk’. Printing’ Co: 
v. Smedley, 155 Mich. 242, 118 NW 
981; Carpenter v. Carpenter, 154 
Mich. 100, 117 NW 598; Wallace v. 
Kelly, 148 Mich. 336, 111 NW 1049, 
118 AmSR 580; Day Leather Co. v. 
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engagement, all | previous negotiations and agreements with reference 


Michigan Leather Co., 141 Mich. 5338, 
104 NW 797; Thayer v. Gibbs, 140 
Mich. 60, 103 NW 526; Sax v. De- 
troit, etc.,. R. (‘Co.,,129) Mich. 5025" 89 
NW 368; McLeod v. Hunt, 128 Mich. 
124, 87 NW 101; Rough vy. Breitung, 
117 Mich, 48, 75 NW 147; 
Brooks, 114 Mich. 11, y : 
Highstone v. Burdette, 61 Mich. 54, 
27 NW 852; Baker v. Morehouse, 48 
Mich. 334, 12 NW 170; Adair sv. 
Adair, 5 Mich, 204, 71 AmD 779. 

Minn.—Segerstrom v. Holland Pi- 
ano Mfg. Co., 170 NW 930; Virginia, 
etc., Co. v. Hélmer, 140 Minn. 135, 
167 NW 355; Anderson y. Upper Cuy- 
una. Mandy Co. 1382) Minn. 03325 1b? 
NW 581; Samuel H. Chute Co. v. Lat- 
ta, 123 Minn, 69, 142 NW 1048; Grant 
vy. King, 117 Minn. 54, 134 NW 2916 
Phelan v. Edwards, 412 Minn. 345, 
128 NW 23; Graham v. Savage, 110 
Minn. 510, 126 NW 394, 136 AmSR 
527, 19 AnnCas 1022; Dispatch Print- 
ing Co. 2. National Bank of Com- 
merce, 109 Minn. 440, 124 NW 236; 
Reliable Match Co, v. Price, 108 
Minn. 502, 122 NW 461; Minnesota, 
Cte. Cattle Core Vey Chicago, etc. ok. 
Co., 108 Minn. 470, 122 NW 493; Min- 
nesota Trading Co. v. Penn Oil, ete., 
Co., 108 Minn. 221, 121 NW 907; 
American Bridge Co. v. American 
Dist. Steam Co., 107 Minn. 140, 119 
NW 783; Erickson v. Propp, 106 
Minn. 238, 240, 119 NW 300 [cit Cyc]; 
Kramer y. Gardner, 104 Minn. 370, 
116 NW 925, 22 LRANS 492; McAl- 
pine v. Millen, 104 Minn. 289, 116 NW 
583; State v. Fellows, 98 Minn. 179, 
107 NW 542, 108 NW 825; Union Sew- 
er Pipe Co. v. Olson, 82 Minn. 187, 
84 NW 756; Bell v. Mendenhall, 78 
Minn. 57, 80 NW 843; Phelps v. Sar- 
gent, 73 Minn. 260, 76 NW 25; Wins- 
low Bros. Co. v. Herzog Mfg. Co., 46 
Minn. 452, 49 NW 234. 

Miss.—New Orleans Northeastern 
WR. (CO.) Va Wott; 113. Miss>.5 7, 249) Seek: 
English v. New Orleans, etc., R. Co., 
100° Miss. 809, 57 S 223, 100 Miss. 
575, 56 S 665; Creek-Neal Coffee Co. 
v. Morrison-Hinton Grocery Co., 96 
Miss. 835, S 1; Red Snapper 
Sauce Co. v. Bolling, 95 Miss. 752, 
50 S 401; Pine Grove Lumber Co. v. 
Interstate Lumber Co., 71 Miss. 944, 
15 S 105; Kerr v. Kuykendall, 44 
Miss. 137. 

Mo.—Hanna: v. Buford, (A.) 194 SW 
1060; General Acc. Fire, ete., Ins. Co. 
v. Owen’ Bldg. Co., 195 Mo. A. 371, 
192 SW 145; Robinson v. Korns, 256 
Mo. 663, 157 SW 790; Paramore v. 
Campbell, 245 Mo. 287, 149 SW 6; Eg- 
ger v. Egger, 225 Mo. 116, 123 SW 928, 
135 AmSR 566; Reigart v. Manufac- 
turers’ Coal, etc., Coke Co., 217 Mo. 
142, 117 SW 61; Dexter v. Macdonald, 


196 “Mo. 373, 95, SW 359; Crim. v. 
Crim, 162 Mo. 544, 68 SW 489, 85 
AmSR 521, 54 LRA 502; Boyd Vv. 


Paul, 125 Mo. 9, 28 SW 171; Sprague 
Ve Rooney, 82 Mo. 493, 52 AmR 383; 
Greentop Farmers’ State Bank v. 
Sloop, (A.) 200 SW 304; Hartley v. 
Werner, (A.) 196 SW 1072; Feren v. 
Epperson Inv. Co., (A.) 196 SW 435; 
Antrim Lumber Co. v. Daly, (A.) 190 
SW 971; Kansas City Breweries Co. 
v. Haffey, 193 Mo. A. 349, 186 SW 
36; White v. Elwell, 189 Mo. A. 36, 
176 SW 486; Dearborn Canning Co. 
v. Kansas City, etc., R. Co., 188 Mo. 
A. 208, 175 SW 93; Calloway v. Mc- 
Knight, 180 Mo. A. 621, 168 SW 932; 
Russell v. Quincy, ete., R. Co., 177 
Mo. A. 186, 164 SW 164; Biddlecom 
v. General Assur. Co., 167 Mo. A. 581, 
152 SW 103; Iola Portland Cement 
Co. v. Ullmann, 159 Mo. A. 235, 140 
SW 620; Wilson v. Duffy, 158 Mo. A. 
509, 188 SW 918; Pile v. Bright, 156 
Mo. A. 301, 137 SW 1017; Banks v. 
Chicago, ete., R. Co., 153 Mo. A. 469, 
134 SW 1071; Boulware v. Victor 
Auto; Mfei Cot," 152) Mov (ALS o6%, 134 
SW 7; Moots v. Cope, 147 Mo. A. 
76, 126 SW 184; American Copying 
Co. v. Muleski, 138 Mo. A. 419, 122 


> SW 384; Vanderberg v. Kansas City 


Missouri Gas Co., 126 Mo. A. 600, 105 
SW 17; Rowland v. St. Louis, etc., 
R. Co., 124 Mo. A. 605, 102, SW 19; 
In re Evans, 117 Mo. A. 629, 93 SW 
922; Strother v. American Cooperage 
Cos eliGy Mo. As (51385592. jo Wa tos: 
Standard Mfg. Co. v. Hudson, 113 
Mo. A. 344, 88 SW 137; Neville v. 
Hughes, 104 Mo. A. 455, 79 SW 735; 
Sims v. Greenfield, etc., R. Co., 102 
Mo. A. 29, 74 SW 421; Halliday v. 
Lesh, 85 Mo. A. 285. 5 

Mont.—Read v. Lewis, etc., County, 
178 P 177;.Western Loan, ete., Co..¥. 
Smith, 42 Mont. 442, 1138 P 475; Pow- 
er v. Turner, 37 Mont. 521, 99 P’ 950: 
pepnt 3 v.. Pratt, 22 Mont. 262, 56 P 
79. 

Nebr.—Gandy v. Wiltse, 79 Nebr. 
280, 112 NW 569; Apking v. Hoefer, 
74 Nebr. 325, 104 NW 177; Agnew 
v. Montgomery, 72 Nebr. 9, 99 NW 
820; Bradley v. Basta, 71 Nebr. 169, 
38° "N W" 697 —ie' /Poel weyshutte.os 
Nebr. 592, 78 NW 288; Latenser v. 
Misner, 56 Nebr. 340, 76 NW 897; Syl- 
vester v. Carpenter Paper Co., 55 
Nebr. 621, 75 NW 1092; Western 
Mfg. Co. v. Rogers, 54 Nebr. 456, 74 
NW 849; Norfolk Beet Sugar Co. v. 
Berger, 1 Nebr. (Unoff.) 151, 95 NW 
336. C 
HER an ence v. Kennedy, 9 Nev. 

2. 

N. H.—Piper v. Boston, etc., R. Co., 
15 Ni 435 io, A OAL es eine we eatat le 
74 N. H. 288, 67 A 406, 124 AmSR 
966, 12 LRANS 848; Bancroft v. 
Union Embossing Co., 72 N. H. 402, 
57 A 97, 64 LRA 298; Saddlery Hard- 
ware Mfg. Co. v. Hillsborough Mills, 
68 N. H. 216, 44 A 300, 73 AmSR 569; 
Simpson v. Currier, 60 N. H. 19; 
Page v. Brewster, 54 N. H. 184. 

N. J.—Castelbaum v. Wolfson, 104 
A 84; Ferber: v. Cona,. 91° N.) J, EZ. 
688, 103 A 471; Bockian v. United 
Candy Co., 91 N. J. L. 314, 102 A 393; 
Decker v. Smith, 88 N. J. L. 630, 96 
A 915; Brautigam v. Dean, 85 N. J. 
L. 549, 89 A 760 [aff 86 N. J. L. 676, 
92 A 344]; Hoopes Bros., ete., Co. v. 
South End Realty Co. 79 N. J. L. 
597, 75 A 944; Green v. Green, 76 
INvcedise Lape PS, OSs ASR 1OVO. sEtvertave 
wurkel; 275". Nev J7) Lae 677.2 10> Al Gee 
Commonwealth Roofing Co. vy. Palm- 
er Leather Co., 67 N. J. L. 566, 52 A 
389; Naumberg v. Young, 44 Nope 
331, 48 AmR 380; Dewees v. Manhat- 
tan Ins. Co., 35 N. J.. L. 366; Ram- 
Perth Amboy Shipbuilding, 
Si Ne, Die EN, U4 2e eet OAc One 
[aff awe J. dude 165.0 65 A 461]; Rus- 
sell v. Russell, 63 N. J, dG: 282, 49 
ite [aff 60 N. J. Ka. .282, 47 A 
uae 

N. M.—Gooch v. Coleman, 22 N. M. 
45, 159 P 945; Locke v. Murdoch, 20 
N. M. 522, 151 P 298, DL RAT9I7B: 267% 
ates V.., Preston, "4,N.°M.. 314,17 2 

N. Y.—Allen v. Oneida, 210 N. Y. 
496, 104 NE 920; Studwell v. Bush 
Co., 206 N. Y. 416, 100 NE 129; Meyer 
v. Redmond, 205 N. Y. 478, 98 NE 
906, 41 LRANS 675; Smith v. Dot- 
terweich, 200 N. Y. 299, 93 NE 985, 
33 LRANS 892 [rev 132 App. Div. 
489, 116 NYS 896]; Lese v. Lam- 
precht, 196 N. Y. 32, 89 NE 365 [rev 
1238 App.’ Div. 919) 107 NVS 24132))5 
Murdock v. Gould, 193 N. Y. 369, 86 
NE 12 [rev 120 App. Div. 888, 105 
NYS 1132]; Middleworth v. Ordway, 
191 N: _Y. 404, 34-NE 291 aft 120 
App. Div. 908, 105 NYS 113]; South- 
ampton v. Jessup, 173 N. Y. 84, 65 
NE 949 [mod 64 App. Div. 525, 72 
NYS 312, 780]; In re, Bateman; 
T4abw Ne SY 62557, 0400 NIE 10> ee Sos 
cieta Italiana di Beneficenza  v. 
Sulzer, 138 N. Y. 468, 34 NE’ 193; 
Smith v. Lennon, 131 N. Y. 560, 29 
NE 820; Gordon v, Niemann, 118 N. 
Y. 152, 23 NE 454; Pipe, etc., Supply 
Co. v. Mason, etc., Co., 181 App. Div. 
317, 168 NYS 740; Howard v. Brei- 
tung, 172 App. Div. 749, 159 NYS 115; 
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merged in the written contract, and the whole en- 


Gideon v. Hinds, 172 App. Div. 478, 
158 NYS 774; Hough vy. State, 145 
App. Div. 718, 130 NYS 407 [rev 68 
Misc. 26, 124 NYS 878]; Klein v. 
Merchants’, etc., Bank, 145 App. Div. 
615, 130 NYS 436; Hungerford v. 
Snow, 129 App. Div. 816, 114 NYS 
127; Leavitt v. De Vries, 127 App. 
Div. T21, 1d NMS 998%, Stanton iv. 
Granger, 125 App. Div. 174, 109 NYS 
134 [aff 193 N. Y. 656 mem, 87 NE 
1127 mem]; Janvey v. Loketz, 122 
App. Div. 411, 106 NYS 690; O’Con- 
nor v. Green, 60 App. Div. 5538, 69 
NYS 1097; 2Tripp v.iSmith, 50) App. 
Div. 499, 64 NYS 94 [aff 168 N. Y. 
655 mem, 61 NE 1135 mem]; Niles 
v. Culver, 8 Barb. 205; Builders’ 
Brick, etc., Co. v. Walsh Transp. Co., 
Inc., 106 Misc. 460, 174 NYS 690; Van 
Patten v. Taber, 71 Misc. 610, 130 
NYS + 10555. \Furculi. v., (Bittner; 69 
Misc. 112, 125 NYS 36; Platt v. Klow- 
er, 66 Mise. 342, 123 NYS 536. [aft 
123 NYS 536; Kreshover v. Berger, 
62 Misc. 6138, 116 NYS 20 [rev on 
other grounds 135 App. Div. 27, 119 
NYS 737]; Kaplan vy. Kaplan, 168 
NYS 692; Hart v. Fox, 166 NYS 793; 
Rosen v. Vienna Roll Baking Co., 163 
NYS 90; Feiber v. Mills, 143 NYS 
1014; Straus v. Rosenthal, 121 NYS 
267; Ohl v. Coleman, 113 NYS 492; 
Butler v. De Villers, 107 NYS 125; 
Schlesinger v. Keene, 88 NYS 1042; 
Rooney v. Thompson, 84 NYS 263; 


Reynolds v. Welsh, 8 NYSt 404; Peet- 


v. Cowenhoven, 14 AbbPr 56; La 
Farge v. Rickert, 5 Wend. 187, 21 
AmD 209; Reed v. Van Ostrand, 1 
Wend. 424, 19 AmD 529; Frost v. 
Everett, 5 Cow. 497; Spencer v. Til- 
den, 5 Cow. 144; Fitzhugh v. Runyon, 
8 Johns. 375. 

N. C.—Murray v. Broadway, 176 
N. C. 149, 96 SE 990; Caffey v. Oak 
Purniture Co., 175 N.<C€. 387,95 SE 
619; International Harvester Co. v. 
Parham, 172 N. GC. 3889, 90 SE 503; 
Boushall v. Stronach, 172 N. C. 373, 
90 SE 198; Ameritan Potato Co. v. 
Jenette, 172 N. GC. 1, 89 SE 791; Pick- 
rell, ete, Co. v. Wilson Wholesale 
Co.. 169 N. C. 381, 86 SE 187, AnnCas 
1917C 344; Chilton v. Groome, 168 
Nie C639, 641, 8 2-SH 1033). ficit Cyc]; 
Dr. Shoops Family Medicine Co. v. 
Davenport, 163 N. C. 294, 79 SE 602; 
Pierce: v., ;Cobb, vi6l a Ny €:4300, «77 
SE 350, 44 LRANS 379; Bowser v. 
Tarry, 156 N. C. 35, 72 SH 74; Riven- 
pank v. Teachey, 150 N. C. 289, 63 
SE 1036; Gaylord v. Gaylord, 150 
INO 292.163" SH) 1OZ8oewalker sv. 
Cooper, 150 N. C. 128, 
Merchants’, etc., 
Elwee, 104 N. C. 
Nickelson v. Reves, 94 N. C. 559; Da- 
vis v. Glenn, 76 N. C. 427. 

N. D.—Gilbert Mfg. Co. v. Bryan, 
166 NW 805; McCulloch v. Baner, 24 
N. D. 109, 189 NW 318; Rieck v. Dai- 
ele, 17 joNe De 365; Stee NW 346; 
Hutchinson v. Cleary, 3 N. D. 270, 55 
NW 729; Plano Mfg. Co. v. Root, 3 
N. D. 165, 54 NW 924. 

Oh.—Tuttle v. Burgett, 53 Oh. St. 
498, 42 NE 427, 53 AmSR 649, 30 
LRA 214; Denton v. Whitney, 31 Oh. 
St. 89; Smith v. Geis, 32 Oh. Cir. Ct. 
666; Highland Buggy Co. v. Parker, 
27 Oh. Cir. Ct. 115; Douglass v. Camp- 
bell, 24 Oh. Cir. Ct. 241; Van Arsdale 
vy. Brown, 18 Oh. Cir. Ct. 52, 9 Oh. 
Cir. Dec. 488; Harley v. Weber, 2 Oh. 
Gir. Ct. 57, 1 Oh. Cir. Dec. 360; Smitt 
vy. Aultman, etc., Co., 25 Oh. Cir. Ct. 
N. S. 561; Baker Motor Vehicle Co. v. 
PricemezsmOh.y Cir meCtrwN.. 1S, 5203; 
Western Mineral Wool, etc., Cosine 
Illinois Steel Co., 22 Oh. Cir. Ct. N. S. 
521; Weber v. Nernst Lamp Co., 20 
Oh. Cir. Ct. N. S. 279; Richards v. 
Hale, 1 Oh. Cir. Ct. N. S. 181. 

Okl.-—Waurika First Nat. Bank v. 
Clay, 177 P 115; Calloway v. Wrench, 
175 ee, e220 deeloard qr. Con ev. 
Yrand Rapids Showcase 
P 844; Lusk v. White, 58 
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Boice, 50 Okl. 260, 150 P 1094; Adams 
v. Thurmond, 48 Okl. 189, 149 P 1141; 
Colonial Jewelry Co. v. Bridges, 43 
Okl. 813, 144 P 577; Coyle v. Arkan- 
sas Valley, ete., R. Co., 41 Okl. 648, 
139 P 294; German Stock Food 
Cove Miller ~a39e Okl 684,46 136 
P 426; Harly v. King, 38 Okl. 206, 135 
P 286; Miller v. McCall Co., 37 Okl. 
634, 133 P 183; Duffey v. Scientific 
American Compiling Dept., 30 Okl. 
742, 120 P 1088; Southard v. Arkan- 
sas Valley, ete, R. Co., 24 Okl. 408, 
103 P 750; Threlkeld v. Steward, 24 
Okl. 4038, 103 P 630, 138 AmSR 888; 
MecNinch v. Northwest Thresher Co., 
23 Okl. 386, 100 P 524, 1388 AmSR 
803; Garrison yv. Kress, 19 Okl. 433, 
91, By d130;. Guthrie, ete., RR. Cox v. 
PHOS LI A OKL, 215919 Priore 21 
LRANS 490; Buxton v. Alton-Daw- 
son Mercantile Co., 18 Okl. 287, 90 P 
19; Page v. Geiser Mfg. Co., 17 Okl. 
110, 87 P 851; Liverpool, etc., Ins. 
Co. v. T. M. Richardson Lumber Co., 
11, Oki, 579, 585,-69 P 936, 938. 

Or.—Sund v. Flagg, etc., Co., &6 
Or. 289, 168 P 300; Leavitt v. Dim- 
mick, 86 Or. 278, 168 P 292; Muir v. 
Morris, 80 Or. 378, 154. P 117, 157 P 
785; Hillyard v. Hewitt, 61 Or. 58, 120 
P 750; Holland v. Rhoades, 56 Or. 
206, 106 P 779; Douglas County Bank 
Ve. bloomer. 50WOrs 5615, 493, Pe ian; 
Chan Hi v. Bloomer, 50 Or. 560, 93 P 
141; H. Marks Co. v. Bloomer, 50 Or. 
559, 93 PB 140; Sutherlin v. Bloomer, 
DOMEOe O95) 6 Oo) velop pee Ox1le Ws 
Hodges, 1 Or. 251. 

Pa.—Williams v. Notopolos, .259 
Pa. 469, 103 A 290; Richards v. Ship- 
levane bin ea. eA; 10d, A 456" York 
Haven Water, ete., Co. v. American 
Phosphorus Co., 229 Pa. 194, 78 A 95; 
Irvin v. Irvin, 169 Pa. 529, 32 A 445, 
29 LRA 292; Baugh v. White, 161 Pa. 
632, 29 A 267; Van Voorhis v. Rea, 
153 Pa. 19, 25 A 800; Halberstadt v. 
Bannan, 149 Pa. 51, 24 A 838; Yeis- 
ley v. Bundel, 15 A 854; Rearick v. 
Rearick, 15 Pa. 66; National Freight 
Bureau v. D. B. Martin Co., 62 Pa. 
Super. 474; Sutcliffe v. Bakes, 62 Pa. 
Super. 65; Scientific American Com- 
piling Dept. v. Creighton, 32 Pa. Su- 
per. 140; Leonard v. Leonard, 36 Pa. 
Co. 392; White v. German-American 
Title, ete., Co., 28 Pa. Co. 576; Con- 
tinental Title, etc., Co. v. Harvey, 27 
Ras rCOn, bide 

Philippine-—Yu Tek v. Gonzalez, 29 
Philippine 384; Maulini v. Serrano, 28 
Philippine 640. 

R. I.—Boston Floor Mach. Co. v. 
Looff, 103 A 626; Kenny vy. Foster, 25 
R. I. 474, 56 A 680. 

S. C.—Roach v. Williams, 109: S. C. 
29, 95 SE 120; Guimarin v. Southern 
Tigletenn Con 6065S. C3 7,790 SE sho; 
Gill v. Ruggles, 104 S. C. 461, 89 SEH 
503; Maybank v. Rogers, 98 S. C. 279, 
82 SE 422; Blassingame v. Laurens, 
80 S. Cc. 38, 61 SE 96; Fishburne v. 
Smith, 34 S. C. 330, 13 SE 525; Lee 
v. Fowler, 19 S. C. 607. 

S. D.—Black Hills Trust, ete., Bank 
vy. Plunkett, 166 NW 527; Van Abel v. 
Wemmering, 36 S. D. 31, 153 NW 


| 911; Barnes v. Hill City Lumber Co., 


34 S, D.'158, 147 NW 775; Haag v. 
Burns, 22 S. D. 51, 115 NW 104; Gard- 
ner v. Welch, 21 S. D. 151, 110 NW 
110; Schriner v. Dickinson, 20 S. D. 
433, 107 NW 536; Bowen. v. New 
York Mut. L. Ins. Co., 20 S. D. 103, 
104 NW 1040. 

Tex.—Henry v. Phillips, 105 Tex. 
459, 151 SW 5338; Morrison v. Haz- 
zard, 99 Tex. 583, 92 SW 33; Adtna 
Ins. Co. v. Brannon, 99 Tex. 391, 89 


Sw 1057, 2 LRANS 548, 138 Ann 
Cas 1020; Watson v. Miller, 82 
ext Oseel GO We, 00S phi rune 
v. Stron 6 Tex. 5553. Read v. 


Blaine, (Civ. A.) 201 SW 415; Trabue 
v. Ash, (Cie. A.) 200 SW 415; Stuart 
v. Meyer, (Civ. A.) 196 SW 615; Cal- 
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gagement of the parties and the extent of their 
undertaking is presumed to have been reduced to 


loway v. Booe, (Civ. A.) 195 SW 1174; 
Chapman vy. Witherspoon, (Civ. A.) 
192 SW 281; Davis v. Wynne, (Civ. 
A.) 190 SW 510; Borschow v. Wilson, 
(Civ. A.) 190 SW 202; Lummus Cot- 
ton Gin Sales Co. v. Farmers’ Co-op. 
Gin Co., (Civ. A.) 176 SW 894; South- 
ern Gas, etc., Engine Co. v. Adams, 
(Civ. A.) 169 SW 11438; Edwards v. 
Old Settlers’ Assoc., (Civ. A.) 166 
SW 423; Galveston-Houston Electric 
R. Co.- v.\Stantz,, (Civ. AL) 166) Sw: 
1i; Houston Packing Co. v. Griffith, 
(Civ. A.) 164 SW 431; Dr. Koch Veg- 
etable Tea Co. v. Malone, (Civ. A.) 
163 SW 662; Wright v. Bott, (Civ. 
A.) 163 SW 360; Benton v. Kuyken- 


dall, (Civ. A.) 160 SW 438; Herron- 
Robbins y. Allen, (Civ. A.) 159 SW 
1046; O'Connor y. Camp, (Civ. <A.) 


158 SW 203; Magnolia Warehouse, 
etc., Co. -v.1 Davis, (Civ. A.) 153) Siw 
670; Key v. Hickman, (Civ. Al). 149 
SW 275; Rushing v. Mitchell, (Civ. 
A.) 141 SW 329; Barnes v. Bryce, 
(Civ. A.) 140 SW 240; Cress v. Hol- 
loway, (Civ. A.) 185 SW 209: Stid- 
ham v. Laurie, (Civ. A.) 133 SW 
1082; El Paso, ete. R. Co. vy. Hichel, 
(Civ. A.) 130 SW 922; Toepperwein 
v. San Antonio, (Civ. A.) 124 SW 
699; Lewis v. Mansfield Grain, etc., 
Co., (Civ. A.) 121 SW 585; Beck- 
ham v. Collins, 54 Tex. Civ. A. 241, 
117 SW 431; Cotulla v. Barlow, (Civ. 
A.) 115 SW 294; Swope v. Liberty 
County Bank, 52 Tex. Civ. A. 281, 
113 SW 976; Williams v. Dallas, etc., 
R. Co., 43 Tex. Civ. A. 609, 96 SW 
1099; Wolf Cigar Stores Co. v. Kra- 
mer, (Civ. A.) 89 SW 995; Pasteur 
Vaccine Co. v. Burkey, 22 Tex. Civ. 
A. 232, 54 SW 804; Janes v. Ferd 
Hein Brewing Co., (Civ. A.) 44 SW 


Utah.—Rampton v. Cole, 172 P 477; 
Vance v. Heath, 42 Utah 148, 129 P 
365: Hall v. McNally, 23 Utah 606, 
65 P 724; Haskins v. Dern, 19 Utah 
Soy Too) Eee: 

Vt.—Jones v. Campbell, 102 A 102; 
Kinnear, etc., Mfg. Co. v. Miner; 88 
Vt. 324, 92 A 459; Woodsville Guar- 
anty Sav. Bank v. Rogers, 86 Vt. 121, 
83 A 537; Grand Isle v. Kinney, 70 
Vt. 381, 41 A 130; Daggett v. John- 
son, 49 Vt. 345. 

Va.—Mann v. Mann, 119 Va. 630, 
89 SE 897; Percy v. Louisa First 
Nat. Bank, 110 Va. 129, 65 SE 475; 
Potomac Power Co. v. Burchell, 109 
Va. 676, 64 SE 982; Consumers’ Ice 
Co. v. Jennings, 100 Va. 719, 42 SE 
879; Allen v. Crank, 23 SE 772; Scott 
v;, Norfolk, ete: Ri Co,,290 oViaeucals 
17 SE 882; McMahon vy. Spangler, 4 
Rand (25 Va.) 51. 

Wash.—Van Doren Roofing, etc., 
Co. v. Guardian Casualty, etc., Co., 
99 Wash. 68, 168 P 1124; Blanck v. 
Pioneer Min. Co., 93 Wash. 26, 159 P 
1077; Holt Mfg. Co. v. Brotherton, 91 
Wash. 354, 157 P 849; Farley v. Let- 
terman, 87 Wash. 641, 152 P 515; 
Lang v. Spokane, 87 Wash. 458, 151 
P 820; Olsen v. Nichols, 86 “Wash. 
185, 149 P 668; Smith Sand, etce., Co. 
v. Corbin, 81 Wash. 494, 142 P 1163, 
75 Wash. 635, 135 P 472;;' Allen v. 
Wenatchee Farmers’, etc., Bank, 76 
Wash. 51, 185 P 621; Mooney v. O. P. 
Mooney Co., 71 Wash. 258, 128 P 225; 
Titus v. Titus, 66 Wash. 345, 119 P 
8138, AnnCas1918C 3438; Spokane Ca- 


nal Co. v. Coffman, 61 Wash. 357, 
112 P 383; Tobin v. McArthur, 56 
Wash. 523, 106 P 180; Passow v. 


Kirkwood Distillery Co., 54 Wash. 
196, 103 P 34; Gilbert Co. v. Husted, 
50) Wash.) 61, s96P S30: Pitman av. 
Erskine, 49 Wash. 166, 94 P 921; 
Broadway Hospital, ete. v. Decker, 
47 Wash. 586, 590, 92 P 445 [cit Cyc]; 
Buckeye Buggy Co. v. Montana Sta- 
bles,’ 43) Wash. 49) 85° P1077, 117 
AmSR 1032; Pierson v. Peirce, 42 
Wash. 164, 84 P 731, 37 Wash. 443, 
79 P 1003; Buffalo Pitts Co. v. Shrin- 
er, 41 Wash. 146, 82 P 1016; Megrath 
v. Gilmore, 10 Wash. 339, 39 P 131; 
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Gordon v.:Parke, etc., Mach. Co., 10 
Wash, 18, 38 P 755. 

Oil Co., "80 W. Va. 187, 94 SE 472; 


Mineral Ridge Mfg. Co. v. Smith, 719 
W. Va. 736, 91 SE 817; Flinn v. Boso, 
79 W. Va. 4938, 92 SE 130; Vance v. 
Ellison, 76 W. Va. 592, 85 SE 776; 
Petty v. United Fuel Gas Co., 76 W. 
Va. 268, 85 SE 523; Griffith v. Adair, 
74 W. Va. 646, 82 SE 479; Griffin v. 
Runnion, 74 W..Va. 641, 82 SE 686; 
Long v. Potts, 70 W. Va. 719, 75 SE 
62; Austin Mfg. Co. v. Coffman, 69 
w. Wa. Mo COs pr Ole SLU soso ss D1GL OC Wiis 
Smith, 68 W. Va. 458, 69 SE 908; 
Ryan v. Nuce, 67 W. Va. 485, 68 SE 
110; McCoy v. Ash, 64 W. Va. 655, 
63 SE 361; Crawford v, Workman, 
64 W. Va. 10, 61 SE 319; Home Gas 
Co. v. Mannington Co-op. Window 
Glass Co., 63 W. Va. 266, 61 SE 329; 
Martin v. Monongahela R. Co., 48 W. 
Va. 542, 37 SE 563; Knowlton v. 
Campbell, 48 W. Va. 294, 37 SE 581; 
Howell v. Behler, 41 W. Va. 610, 24 
SE 646; Long v. Perine, 41 W. Va. 
314, 23 SE 611. 

Wis.—Miley v. Heaney, 168 Wis. 
58, 169 NW 64; Jilek v. Zahl, 162 
Wis. 157, 155 NW 909; State v. Ste- 
ber, 161 Wis. 576, 155 NW 146; Neff 
v. Rubin, 161 Wis. 511, 154 NW 976; 
State v. Kenosha Home Tel. Co., 158 
Wis. 371, 148 NW 877, AnnCas1916E 
365; Pedelty v. Wisconsin Zine Co., 
148 Wis. 245, 184 NW 356; Kleuter 
v. Joseph Schlitz Brewing Co., 143 
Wis. 347, 128 NW 43, 32 LRANS 383; 
Ady v. Barnett, 142 Wis. 18, 124 NW 
1061; Milwaukee Carnival Assoc. v. 
King, 112 Wis. 647, 88 NW 598; Sko- 
bis v. Ferge, 102 Wis. 122, 78 NW 
426; Custeau v. St. Louis Land Impr. 
Co., 88 Wis. 311, 60 NW 425. 

Wyo.—George v. Emery, 18 Wyo. 
352, 107 P 1; Stickney v. Hughes, 13 
Wyo. 257, 79 P 922, 12 Wyo. 397, 75 
P 945. 

Eng.—In re Sutro, [1917] 2 K. B. 
348; Farquharson v. Barston, 4 Bligh 
INF, SF 560, 5 Reprint 199. 

B. C.—Harris v. Dunsmuir, 6 B. C. 
505. 

Man.—Wicks v. Miller, 21 Man. 
534; Bell v. Northwood, 3 Man. 514. 

Ont.—Nottawasaga v. Hamilton, 
OtC., axe COn 6 OntevA. bar, ullisnay, 
Abell, 10 Ont. A. 226; Wright v. Mc- 
Cabe, 30 Ont. 390; Welch v. Espe- 
ranza Cobalt Mines Co., 11 OntWR 
722; Webb v. Ottawa Car Co., 1 Ont 
WR 90 [app dism 2 OntWR_ 62]; 
O Neil y..lingham, 9° U,.C. C. PB. 14. 

Que.—Tessier v. Fabrique of Par- 
ish Notre Dame-Du-Perpetuel-Se- 
‘cours, 52 Que. Super. 510; Parizeau 
v. Tougas, 46 Que. Super. 525. 

{a] “It is a familiar rule of law that 
parol evidence is not admissible to 
change or vary a written contract, 
and that where a contract is reduced 
to writing pursuant to an oral agree- 
ment, the presumption is that the 
written agreement embodies the con- 
tract of the parties.” Coleman _ v. 
Rung, 10 Misc. 456, 458, 31 NYS 456. 

[b] “We can not relax “the well 
settled rule that a formal written 
contract, which seems to be com- 
plete, will be presumed to be the re- 
pository of the final intentions of the 
parties, in regard to the subject-mat- 
ter of the agreement, and that it ex- 
cludes proof of any prior and con- 
temporaneous stipulations which 
would contradict the writing.’’ Straub 
v. Terre Haute, etc., R. Co., 135 Ind. 
458, 464, 35 NE 504. 

{e] The rule cannot be evaded on 
the theory that the evidence is ad- 
missible to raise an eStoppel in pais. 
Lefier v. New York L. Ins. Co., 143 
Fed. 814, 74 CCA 488. 

{d] The rule aypplies to subse- 
quent declarations of the parties as 
well as to. prior or contemporaneous 
oral declarations. Brooks v. Isbell, 
22 Ark. 488; Fitts v. Brown, 20 N. H. 
393; Mott v. Richtmyer, 57 N. Y. 49; 
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Schell vy. McCallum, 10 Sask. L. 440. 

{e] Agreement first established by 
parol—The fact that a _ written 
agreement, supposed to have been 
lost, was first established by parol, 
does not allow the introduction of 
testimony contradicting, varying, or 
adding to its terms, where it was 
afterward found and introduced in 
evidence. Grand Isle v. Kinney, 70 
NVite, oO Od eel CAamuS Us 

[f] Relation back of delivery.— 
Where contracts are not delivered 
and hence do not become effective 
until some time after their date, and 
such contracts are prospective in 
their language, parol evidence is in- 
admissible to show that the parties 
understood that the contracts were 
to have the same effect as if they 
had been delivered at the time of 
their date. Davis Sewing Mach. Co. 
v. Stone, 131 Mass. 384. 

[g] An amendment to a plea, at- 
tempting to vary the unconditional 
terms of the contract by parol, was 
properly denied. Gates v. Freeman, 
11 Ga. A. 345, 75 SH 265. 

97. U. S.—Union Mut. L. Ins. Co. 
v. Mowry, 96 U. S. 544, 24 L. ed. 674; 
Caflisch v. Humble, 251 Fed. 1, 163 
CCA 251; Ryan y. Ohmer, 244 Fed. 
31, 156 CCA’ 459% Kustis Min. ‘Co: > v- 
Beer, 239 Fed. 976; Rail, etce., Coal 
Co. v. Paisley, 233 Fed. 337, 346, 147 
CCA: 2738 [eit Cyc]; Wilson v. UD. S., 
227 Fed. .827, 142 CCA 351 [aff 245 
U. S. 224, 38 SCt 21, 62 L. ed. 128]; 
Brady v. Kern, 222 Fed. 873, 138 CCA 
299; Meyer v. Everett Pulp, etc., Co., 
193 Fed. 857, 113 CCA 643 [rev 184 
Fed. 945]; Atlantic Terra Cotta Co. 
v. Mason’s Supply Co., 180 Fed. 332, 
103 CCA 462; Texas Star Flour Mills 
Co: v. Moore, 177 Fed. 744; U. S. v. 
Cantrall, 176 Fed. 949; Warburton v. 
Trust Co. of America, 158 Fed. 969, 
86 CCA 173; Rucker v. Bolles, 153 
Fed. 858, 67 CCA 30; Manson vy. Day- 
ton, 153 Fed. 258, 82 CCA 588; U. S. 
v. Maryland Fidelity, ete. Co., 153 
Fed. 596, 81 CCA 586; Kentucky Ver- 
million Min., ete, Co. v. Norwich 
Union F. Ins. Soc., 146 Fed. 695, 77 
CCA 121; Rucker v. Bolles, 133 Fed. 
858, 67 CCA 30; Kessler v. Perilloux, 
132 Fed. 903, 66 CCA 1138; Union Sell- 
ing Co. v. Jones, 128 Fed. 672, 638 
CCA 224; Housekeeper Pub. Co. Vv. 
Swift, 97’ Fed. 290, 38 CCA 187; Mc- 
Kinley v. Williams, 74 Fed. 94, 20 
CCA 312; Union Nat. Bank v. Ger- 
Man ins Co: a MOA Talos e ON 
203; Reynolds v. Palmer, 21 Fed. 433; 
Michels v. Olmstead, 14 Fed. 219, 4 
McCrary. 549; California Bridge, etc., 
Cot 'v. UL SS. b0r Cts Cl 40 ealtahan 
Constr. Coy-Va Uagis:, ce Cle erehun: 

45 Ct. Cl. 203. 

Ala.—Hill v. Weil, 80 S 5386; Sell- 
ers v. Dickert, 185 Ala. 206, 64) S 40; 
Forbes v. Taylor, 139 Ala. "286, 35 8 
855; Sullivan v. Louisville, etc., R. 
Co., 188 Ala. 650, 35 S 694; Bomar Vv. 
Rosser, 1381 Ala. 215, 31 S 430; Brew- 
ton v. Glass, 116 Ala. 629, 22 S 916; 
Dexter v. Ohlander, 98 Ala. 441, 9 S 
361; Mobile L. Ins. Co. v. Pruett, 74 
Ala. 487; Pettus v. McKinney, 74 Ala, 
108; Broughton v. Mitchell, 64 Ala. 
210; Couch v. Woodruff, 63 "Ala. 466; 
Cole v. Spann, 13) Alan bet: Wa aineay. 
La Brouse, 10 Ala. 548; Cuthbert v. 
Bowie, 10 Ala. 163; Mead v. Steger, 5 
Port. 498; Louisville, etc., R. Co. v. 
tase 5 Ala, A. 615, 56 S 865, 59 


Ark.—Gunter vy. Grant County Road 
Impr. Dist. No. 1, 125 Ark. 492, 189 
SW 53; Tedford Auto Co. v. Thomas, 
108 Ark. 503, 158 SW 500; Stewart 
v. Fleming, 105 Ark. 37, 150 SW 128; 
Cox v.. Smith, .99 “Ark. 21/8,° 1338)."Siw 
978; Lower v. Hickman, 80 Ark. 505, 
510, 97 SW 681 [cit Cyc]. 

Cal.—United Iron Works v. Outer 
Harbor Dock, ete., Co., 168 Cal. 81, 
141 P 917; Kullman v. Sugar Appa- 
ratus Mfg. Co., 153 Cal. 725, 96 P 369; 
Nicholson v. Tarpey, 89 Cal. 617, 26 


[§ 1459 


The rule, however, goes even further | than this, and it has been established that where 


P 1101; Smith v. Taylor, 82 Cal. 538, 
23 P 217; Schurtz v. Romer, 82 Cal. 
474, 23 i 118; Conner v. Clark, 12 
Cal. 168, 73 AmD 529; De Lava Dairy 
Supply Co. Vv. Talbott, (As) LTH Bie 83s 
Spangenberg v. Nesbitt, 22 Cal. A. 
B14 TAP’ B43 Channel Commercial 
Co. v: Hourihan,' ‘20 ,;Cal. “A:’647, 4129 
P 947; Houghton Co. v. Kennedy, 10 
Gal.. A. 426, 102 P 5333) Peterson, v- 
Chaix, 5 Cal. A. 525, 90 P 948. 

Colo.—Brown Vv. Halloway, 47 
Colo. 461, 108 P 25; Central L. Assur. 
Soc. v. Mulford, 45 Colo. 240, 100 P 
423; Knight-Campbell Music Co. v- 
Bucky 43) (Colo179, 95) F283: Hox sv. 
Denargo Land Co., 37 Colo. 203, 86 P 
344; Nesmith v. Martin, 32 Colo. 77, 
75 P 590; Randolph vy. Helps, 9 Colo. 
29, 10 P 245; Oil Creek Gold Min. Co. 
v. Fairbanks, 19 Colo. A. 142, 74 P 
543; Flick v. Hahn’s Peak ete., Ca- 
nal, ete., Min. Co., 16 Colo. A. 485, 
66 P 453; Dawson y. Woodhams, il 
Colo. A. 394, 53 P 238. 

Conn.—Abhbott v. Lee, 86 Conn. 392, 
85 A 6263 O'Loughlin ev. <Poli,.” 32 
Conn. 427, 74 A 763; New Idea Pat- 
tern Co. v. Whelan, 75 Conn. 455, 5 
A 953; Galpin v. Atwater, 29 Conn. 
93; Fitch v. Woodruff, etc., Iron 
Works, 29 Conn. 82; Dean v. Mason, 
4 Conn. 428, 10, AmD 162; Barber v. 
Brace, 3 Conn. 9, 8 AmD 149. 

D. C.—-Kinney v. McNabb, 44 App. 
340; Cortelyou v. U. S., 32 App. 20; 
Owens v. Wilkinson, 20 App. 51; 
Sawyer v. Weaver, 9 D. C. 1. 

Fla.—Perry v. Woodberry, 26 Fla. 
84, 7 S 483. 

Ga.—Anthony Shoals Power Co. v. 
Fortson, 138 Ga. 460, 75-SE 606; Oz- 
more v. Coram, 133 Ga. 250, 65 SE 
448; Hawkins v. Studdard, 132 Ga. 
262, 638 SE 852, 131 AmSR 190; Capps 
v. Edwards, 130 Ga. 146, 60 SE 455; 
Butler v. Standard Guarantee, etc., 
Co., 122 Ga. 371, 50 SE 132; Arnold v. 
Malsby, 120 Ga. 586, 48 SE 132; Bass 
Dry Goods Co. v. Granite City Mfg. 
Co., 119 Ga. 124,'45 SH 980; McEl- 
veen v. Southern R. Co., 109 Ga. 249, 
34 SE 281,77 \AmSR 371: Barrie ‘v. 
Smith, 105 Ga. 34, 31 SE 121; Bedell 
v. Richmond, etec., R. Co., 94 Ga. 22, 
20 SE 262; Polhill v. Brown, 84 Ga. 
338, 10 SE 921; Logan v. Bond, 13 Ga. 
192; Rogers, v. Atkinson, 1 Ga. 12; 
McDew vy. Hollingsworth, 19 Ga, A. 
166, 91 SE 246; Wallis v. Heard, 16 
Ga. A. 802, 86 SH 391; Champion Mfg. 
Co. v. Crandall, 16 Ga. A. 536, 85 SE 
673; Fleming v. Satterfield, 4 Ga. A. 
351, 61 SE 518; Carroll v. Hutchin- 
son, 2 Ga. A. 60, 58 SE 309; Andrews 
v. John Church Co., 1 Ga. A. 560, 58 
SE 130. 

Ida.—Idaho Fruit Land Co. v. 
Great Western Beet Sugar Co., 18 
Ida. 1,.107 P 9893°Tyson’ vo Neill? 8 
Ida. 603, 70 P 790; Jacobs v. Shenon, 
3 Ida. (Hasb.) 274, 29 P 44. 

Ill.—Lanum y. Harrington, 267 Il. 
57, 107 NE 826; Lines v. Willey, 
253 Ill. 440, 97 NE 843; Grubb v. Mi- 
lan, 249 il. 456, 94 NE 927; Fuchs, 
ete., Mfg. Co. v. Kittredge, 242 Ili. 
88, 89 NE 723; Schneider v. Sulzer, 
212 Il. 87, 72 NE 19; Osgood v. Skin- 
ner, 211 Ill. 229, 71 NE 869; Davis v. 
Hidelity—F. Ins. Co, 208  111,°375;°.70 
NE 359; Ellis v. Conrad Seipp Brew- 
ing Co., 207 Ill. 291, 69 NE 808; 
Christopher, etc., Architectural Iron, 


ete., Co. v. Yeager, 202 Hil. 486, 67 
NE 166;. Rubel v. Title Guarantee, 
ete, Co, 199° Tl a0) 645 Nn) 10383): 


Graham vy. Sadlier, 165 Ill. 95, 46 NE 
221; Conwell v. Springfield, 'ete., R. 
Co., 8t' Ti. 2325 'Strehl vi D’ Evers, 66 
6 Ui same 7g Packard v. Van Schoick, 58 
Til. 79; Elstop v. Kennicott, 46 T1l. 
187; Snyder v. Griswold, 37 Ill. 216; 
Harlow v. Boswell, 15 Tl. 56; Lane 
v. Sharpe, 4 Ill. 566; Bixler v. Brim, 
206 Ill. A. 294, 298 [cit Cyc]; Ford 
Motor Co. vy. Fry, 203 Ill. A. 46; Vic- 
tor Electric Co. v. Miller, 199 Tl. “A. 
577; Broxham vy. Harrington, 197) TI. 
A. 454; McCormick v. Higgins, 190 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the instrument is free from ambiguity and is in | itself susceptible of a clear and sensible construe 


Ill. A. 241; Raphael v. McGraw, 185 
Ml. A. 406; North Shore Lumber Co. 
v. South Side Lumber Co., 176 Ill. A. 
96; Bloomington Opera House v. 
Peter Schoenhofen Brewing Co., 171 
Ill. A. 7; Chicago Portland Cement 
Cox iiv: Hofman, 168 Ill. A. 71; We- 
solowsky v. Twarog, 166 Ill. A. 650; 
Whitney v. Bullock, 145 Ill. A. 269: 
Boylan v. Cameron, 126 Ill. A. 432; 
Halliday v. Mulligan, 113 Ill. A. 177: 
Smith v. Rust, 112 Ill. A. 84; Silber- 
schmidt v. Silberschmidt, eoh Te wAw 
58; Union Special Sewing Mach. Co. 
v. Lockwood, 110 Ill. A. 387; Borg- 
gard v. Gale, LOTTI AvuT28 [aff 205 
Ill. 511, 68 NE 1063]; Telluride Pow- 
er Transmission Co. v. Crane Co., 103 
Til. A. 647 [aff 208 Ill. 218, 70, NE 
319]; Colwell v. Brown, 103 Tle BAb 
22; Rector vy. Hartford Deposit Co., 
103 Ds SA. 654-7 Morris Gv: Calumet, 
etc., Canal, etc., Cos hOGA Mlle iA. 437 
[aff 195 Ill. 101, 62 NE 813]; Onyx 
Soda-Fountain Co. v. Druggists’ Cir- 
cular Co., 84 Ill. A. 666; Hill v. Hat- 
field, 72 DIAeA. 534; Worthington v. 
Gross, 72 Ill. A. 337; Adams v. Chi- 
cago Trust, etc., Bank, 54 Ill. A. 672; 
Casselberry v. Warren, 40 Ill. A 626; 
ParseVi JOMNnSON;, 235 6 [ll As 562 

Covel v. Benjamin, 35 Ill. A. 397: 
Hoag v. Carpenter, 18 Ill. A. 555; 


Baltimore, ete., R. Co. v. Brant, 17 
Ill. A. 151; Keegan v. Kinnaire, 12 
Ill. A. 484. 


Ind.—Strebel v. Bligh, 183 Ind. 537, 
109 NH 45; Ralya v. Atkins, 157 Ind. 
331, 61 NE 726; Walters v. Ward, 
153 Ind. 578, 55 NE 735; Smith v. 
McClain, 146 Ind. 77,45 NE 41; Bever 
v. Bever, 144 Ind. 157, 41 NE 944; 
Reynolds v. Louisville, ete., R. Co., 
143 Ind. 579, 40 NE 410; Cole v. Gray, 
139 Ind. 396, 38 NE 856; Burton v. 
Morrow, 133 Ind. 221, 32 NE 921; 
Stewart v. Babbs, 120 Ind. 568, 22 NH 
770; Hostetter v. Auman, 119 Ind. 7, 
20 NE 506; Carr v. Hays, 110 Ind. 
408, 11 NE 25; Brown v. Russell, 105 
Ind. 46, 4 NE 428; Ice v. Ball, 102 
Ind. 42, 1 NE 66; Phillbrook v. Ems- 
wiler, 92 Ind. 590; Rhoads v. Jones, 
92 Ind. 328; Johnston Harvester Co. 
v. Bartley, 81 Ind. 406; Durland v. 
Pitcairn, 51 Ind. 426; Coleman v. 
Hart, 25 Ind. 256; Oiler v. Gard, 23 
Ind. 212; French vy. Turner, 15 Ind. 
5oe McClure v. Jeffrey, 8 Ind. 79; In- 
ternational Harvester Co. of America 
v. Haueisen, (A.) 118 NE 320; Smith 
v. Hunt, 50 Ind. A. 592, 98 NE 741; 
Doan v. Cleveland, etc., R. Co., (A.) 
98 NE 321; Becker v. Becker, 46 Ind. 
A935 92 NE 966; McCaskey Register 
Co. v. Curfman, 45 Ind. A. 297, 90 
NE 323; Wysong v. Sells, 44 ‘Ind. 
A. 238, 88 NE 954; Pierse v. Bron- 
nenberg, 40 Ind. A. 662, 81 NE 739, 
82 NE 126; Gemmer v. Hunter, 35 
Ind. A. 501, 74 NE 586; Henry School 
Tp. v. Meredith, 32 Ind. A. 607, 
70 NE 393; Roehrs v. Timmons, 28 
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218, 81 NYS 625; Oliver Typewriter 
Go: vow Waston), Pub. Coy 169 .NYs 
1029; Feiber v. Home Silk Mills, 143 


NYS ‘1014; Michels v. Studnitz, 103 
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Moorehead v. Davis,, 13 Okl. 166, 73 
P 1103; Liverpool L., ete., Ins. Co. v. 
T. M. Richardson Lumber Co., 11 Okl. 
585, 69) P 958: 


EVIDENCE 


Or.—Elliott Contracting Co. v. 
Portland, 88 Or. 150, 171 P 760; Leav- 
itt v. Dimmick, 86 Or. 278, 168 P 
292; Interior Warehouse Co. v. Dunn, 
80) Or. (528; 157 Py 8065: Gall pvp Co- 
lumbia Contract Co., 70 Or. 278, 141 
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166 SW 99; Moore y. Studebaker 
Bros:;, Mig; ..Co., (Cive FAD, 1386 Swi 
570; Sims v. Shafer, (Civ. A.) 133 
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Civ. A. 241, 117 SW 431; Kansas 
City Packing Box Co. v. Spies, (Civ. 
A.) 109 SW 432; Greenhill v. Hunton, 
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Where a contract is partly in writing and partly 


Wash. 221, 160 P 425; Hightower v. 
Union Sav., ete., Co., 88 Wash. 179, 
152 P 1015, AnnCas1918A 489; Farley 
v. Letterman, 87 Wash. 641, 152 F 
515; Holt Mfg. Co. v. Odenrider, 61 
Wash. 555, 112 P 670; Moran Bros, Co. 
v. Pacific Coast Casualty Co., 48 
Wash. 592, 94 P 106; Nielsen v. 
Northeastern Siberian Co., 40 Wash. 
194, 82 P 292; Minnesota Sandstone 
Coy oval. Clarks 35 Washi e466, ) iia 
803; Hindle v. Holcomb,: 34 Wash. 
336, 45 BP 873. 

W. Va.—Ryan v. Nuce, 67 W. Va. 
485, 68 SEH 110; Maupin v. Scottish 
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Wis.—Loree v. Webster Mfg. Co., 
134 Wis. 173, 114 NW 449; Vogt v. 
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Eng.—Goss v. Nugent, 5 B. & Ad. 
58,27 HCLi:34,) 110 Reprint) 713.) 
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Me 

[a] Tlustration.—Where a_ writ- 
ten contract was signed by defend- 
ant, who understood its binding na- 
ture, and stated that he might just 
as well sign a note, it cannot be im- 
peached on the ground that plain- 
tiffs agent informed him he would 
strike out all the binding provisions of 
the contract, and that it would only 
constitute a memorandum, for such 
agreement was merely a collateral 
oral agreement, which was merged 
in the written agreement, and a 
breach did not constitute fraud. Eng- 
land v. Houser, 178 Mo. A. 70, 163 
SW. 890. 

[b] A written memorandum is: 
superseded by a formal contract on 
the subject, subsequently executed, 
and which is clear and complete and 
fully covers every feature of the 


transaction. McClurg v. Whitney, 82 
Mo. A. 625. 
[c] Where the written agreement 


is lost, proof should be made of the 
contents of such agreement, and it 
is not permissible to prove the terms. 
of a prior verbal agreement relating 
to the same subject. Wicks v. Miller, 
21 Man. 534. 

[d] Showing changes in draft.— 
Evidence that certain alterations 
from the first draft of the contract 
were made by the parties before its 
execution is admissible to show their 
real intentions. Pancake v. George 
Campbell Co., 44 W. Va. 82, 86, 28 
SE 719 (“This is not the case of 
mere antecedent or contemporaneous 


oral declaration, introduced to ex- 
plain a contract; but it iS putting 
ourselves in the situation of the 


parties, and showing what they actu- 
ally did in the very execution of the 
contract’). 

{e] Distinct agreements.—A_ writ- 
ten agreement does not merge a prior 
oral agreement so as to exclude evi- 
dence thereof, where the two are en- 
tirely different and distinct. Clator v. 
Otto, 38 W. Va..89;"18 SH 378. 

98. U. S.—Culver v. Wilkinson, 
145, U.S. 205, 12.SCt- 882,436 iL 1ed. 
676 [aff 33 Fed. 708]; Moran v. 
Prather, 23 Wall. 492, 23 L. ed. 121; 
Meredith v. Picket, 9 Wheat. 573, 6 
Dp 6d.) 471 638 American R., Co; 
Ponce, etc., ip Co., 246 Fed. 925, 155 
CCA 197; Crown Orchard Co. v. Den- 
nis, 229 Fed. 652, 144 CCA 62; In re 
Clairfield Lumber Co., 194 Fed. 181; 
Huntington v. Toledo, ete, R. Co., 
175, Bed.) 532, 99) CCA A5)4; Hirsch Vv. 
Georgia Iron, ete.,,Co., 169 Fed. 578, 
95 CCAR Gs Tinsley v. Jemison, 14 
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in parol, the written part cannot be varied by parol 
erinenee in the absence of fraud, accident, or mis- 


take.?? 
Municipal contracts. 


stance thereof. 


Fed. 177, 20 CCA 371; Auld v. Hep- j 


burn, F. Cas. No. 650, 1 Cranch 
Chee 225 (Hurliki v.59 Bacon;: 112) 9B. 
CasmNo: 6,921,00)CranchiC! C2340 
Ladd v. Wilson, 14 F. Cas. No. 7,976, 
1 Cranch) ©s.C.° 2933; Scott: vi-The Dick, 
Keyes, 21 F. Cas. No. 12,528, 1 Bond 
164; Troy Iron, etc., Factory v. Corn- 
ing, 24 F. Cas. No. 14,195, 1 Blatchf. 
467_[rev on other grounds 14 How. 
QU Se) 193) 14 ievedass3it 

Ala.—Powell v. State, 84 Ala. 444, 
4 S 719; Litchfield v. Falconer, 2 Ala. 
280; Paysant v. Ware, 1 Ala. 160; 
Johnson v. Ballew, 2 Port. 29; Bar- 
ringer v. Sneed, 3 Stew. 201, 20 AmD 
74; Bennett v. Hubbard, Minor 270. 

Ark.—Dalhoff Constr. Co. v.. Mau- 
rice, 86 Ark. 162, 110 SW 218; Lower 
v. Hickman, 80 Ark. 505, 510, 97 SW 
681 [cit Cyc]. 

Cal.—Donohoe v. Mariposa Land, 
étewn Conn66yjCaly 31%) 59 P» 495. 

D. C.—Langdon v. vans, 14 D. C. 


de 
Ga.—Columbus R. Co. v. City Mills 
Co., 1385 Ga. 626, 70 SE 242; Town- 
send v. Southern Product Co., 127 
Ga. 342, 56 SE 436, 119 AmSR 340. 
Tll.—Davis v. Fidelity Melos Co., 


DOS dle toi, 10 ONE 359 pe Riedon xi 
Conley, 141 Th. 565, 30 NE 1060; Mc- 
Cormick v. Huse, 66 Ill. 315; Bixler 


ve) Brim, 206. Til. A.» 294.9298 © ficit 
Cyc]; Johnson v. Hennessey, gy whe 
A. 622; Whitney v. Bullock, 145 Il. 
A. 269; Lyon v. Lyon, 3 IIl. TN 434. 

Ind.—Davis v. Liberty, etc., Gravel 
Road Co., 84 Ind. 36; Heath v. West, 
68 Ind. 548; Spears v. Ward, 48 Ind. 
541; Free v. Meikel, 39 Ind. 318; 
Lett v. Horner, 5 Blackf. 296; Smith 
vy. Toth, 61 Ind. A. 42, 111 NE 442. 

Towa.—McClelland v. James, 33 
Iowa 571. 

Ky.—Fairbanks v. Guilfoyle, 110 
SW 233, 33 KyL 408; Harmon _ v. 
Thompson, 119 Ky. 528, 84 SW 569, 
27 KyL 181; Kendall v. Russell, 5 
Dana 501, 30 AmD 696. 

La.—Weinberger v. Merchants’ Ins. 
Gon 41 4lua. Aine, 31 gO Seco. 

Me.—McLeod v. Johnson, 96 Me. 
A103 lee sy tae = eee 3). 

Md.—Lemmert v. Lemmert, 103 
Md. 57, 63 A 380; Young v. Frost, 5 
Gill 287. 

Mass.—Black v. SBachelder, 120 
Mass. 171; Goodell v. Smith, 9 Cush. 
592; Stackpole vy. Arnold, j1 Mass. 
27, *6 AmD 150. 

Mich. jon, ). sGaruber Co.) V. 
Smith, 195 Mich. 336, 162 NW _ 124; 


Mail, etc., Co. v. Wood, 140 Mich. 
505, 103 NW 864. 

Minn.—Winona vy. Thompson, 24 
Minn. 199. 


Miss.—Ellis v. Kelly, 33 Miss. 695. 

Mo.—Antrim Lumber Co. v. Daly, 
(A.) 190 SW 971; Halliday v. Lesh, 
85 Mo. A. 285; Miller v. Dunlap, 22 
Mor AS 97% Rubey v. Missouri Coal, 
ete.7 'Co:; 21 Mo. A. 159; Michael. v. 
St. Louis Mut. F. Ins. Co., 17 Mo. 
A’ 238. 

N. H.—Newbury Bank v. Sinclair, 
60 N. H. 100, 49 AmR 307; Brom- 
ley v. Elliot, 38“ N. H. 287, 15 AmD 
182. 

N. J.—Bockian v. United Candy Co., 
91 N. J. L. 514, 102 A 393; Rogers 
viColt) Vole Nees. Lie 7045 Parker! ve 


Jameson, 32 N. J. Eq. 222; Speer v. 
ip a le 10 N. J. Eq 107. 
N —Marsh v. MeNair, 99 N: Y. 


Collender v. Dins- 
more, 55 N. Y. 300, 14 AmR 224 [rev 


(22 C.J.—68] 


It has been said that the 
rule against modification or variation of a written 
contract by parol evidence of prior negotiations is 
particularly applicable to municipal undertakings, 
which are hedged about by statute with safeguards 
and preliminary requirements of such a character 
as to prevent informal modifications of the sub- 


EVIDENCE 


applicable.® 
[§ 1460] 


64 Barb. 457]; Giles v. Comstock, 4 
N. Y. 270, 53 AmD 374; Saks v. New 
York Edison Co., 178 App. Div. 634, 
165 NYS 572; Interstate Chemical 
Corp. v. Duke, 176 App. Div. 684, 
163 NYS 1035; Kelly v. Ruppert, 173 
App. Div. 116, 159 NYS 366; Hough 
v. State, 145 App. Div. 718, 130 NYS 
407; Leavitt v. De Vries, 127 App. 
Div. 721, 111 NYS 998; Mittnacht 
Vv. Slevin, 67 Hun 315, 22 NYS 2131 
{aff 142 N. Y. 6883 mem, 37 NE 825 
mem]; Sayre v. Peck, 1 Barb. 464; 
Pollen v. Le Roy, 23 N. Y. Super. 38 
{aff 30 N. Y. 549]. 

N. C.—A. B. Farquhar Co. v. Hardy 
Hardware Co., 174 WN. C. 369, 83 SE 
922, 925 [quot Cyc]; Collins v. Ben- 
Dury, 2 Na Ca, Misia 2 GA Dis 155) 
Carter v. McNeeley, 23 N. C. 448. 

Oh.—Morris v. Edwards, 1 Oh. 189; 
Edwards v. Richards, Wright 596; 
Baker Motor Vehicle Co. v. Price, 23 
On. eCiry CEN. aSck A0scs Sinton, ve 
Hizekiel, 6 Oh. Dec. (Reprint) 845, 8 
AmLRece 4238, 4 CineLBul 1060. 

Pa.—Richards .v. Shipley, 257 Pa. 
134, 101 A 456; Fisher v. Deibert, 54 
es 460; Litle v. Henderson, 2 Yeates 

S. C.—De Camps v. Carpin, 19 S. 
C. 121; Conway v. Cunningham, 6 S. 
rae King v. Colding, 26 S. C. L. 

Tenn.—Mills y. Faris, 12 Heisk. 451; 
Betts v. Demumbrune, Cooke 39. 

Tex.—Rhine v. Blake, 59 Tex. 240; 
Moore vy. Studebaker Bros. Mfg. Co., 
(Civ. A.) 186 SW 570; Dakota Bldg., 
etc., Assoc. v. Hamm, (Civ. A.) 36 
SW 313; Denison First Nat. Bank v. 
Randall, 1 Tex. A. Civ., Cas. § 971. 

Vt.—In re Haynes, 69 Vt. 553, 38 
A 240; Brandon Mfg. Co. v. Morse, 


48 Vt. 322; Groot v. Story, 44 Vt. 
200. 

Va.—Bowyer v. Martin, 6 Rand. (27 
Va.) 525. 


Wash.—Lang v. Spokane, 87 Wash. 
ADS lol sO. 

W. Va.—Mineral Ridge Mfg. Co. 
v. Smith, 79 W. Va. 736, 91 SE 817; 
McGuire v. Wright, 18 W. Va. 507. 

Wis.—Johnson v. Pugh, 110 Wis. 
167, 85 NW 641. 

Construction of language generally 
see infra § 1570. 

99. Johnson v. Nisbet, 137 Ga. 
150, 72 SE 915; Hope v. Peck, (Ok1.) 
132 P 344; City Messenger, etc., Co. 
VeLPostal shel Co. 14 Orn 4330, L407 be 
657. ; 

[a] A mere averment that the 
contract is partly oral and partly in 
writing will not authorize the ad- 
mission of parol evidence to vary 
or contradict the writing. Miller v. 
eS 167 Iowa 287, 149 NW 229. 

1. Sells v. Chicago, 201 Fed. 874, 
120 CCA 212. 

2. Powe v. Powe, 42 Ala. 113; 
Morrison v. Lovejoy, 6 Minn. 319; 
Page v. Brewsters, 54 N. H. 184; 
Bible v. Croasdale, 9 Alta. L. 133. 

Legal effect of instrument as to 
time of performance see supra § 1382. 

When evidence of time of per- 
formance admissible see infra 
STAs 

8. Green v. Danahy, 223 Mass. 1, 
4, 111 NE 675 (so holding with re- 
spect to a certificate giving the 
privilege of burial, but providing 
that the right was subject to the 
regulation therein contained ‘or such 
others as may be from time to time 
prescribed in relation to burials in 


(2) Requisites of Writing. 
course necessary to the application of the rule just 
stated * that there shall be a complete written con- 
tract between the parties,®> the writing being of such 
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The time of performance fixed by the contract 
cannot be changed by parol or extrinsic evidence.” 

Where the express language of a contract author- 
izes alterations and variations therein from time to 
time the rule that parol evidence is not admis- 
sible to alter, vary, or control the contract is not 


It isvor 


the said cemetery”’). 

4 See supra § 1459. 

5. Ark.—American Sales Book Co. 
v. Whitaker, 100 Ark. 360, 140 SW 
132, 87 LRANS 91. 

_ Conn.—Alderman Bros. Co. v. West- 
inghouse Air Brake Co., 92 Conn. 419, 
103 A 267. 

moe C.—Burke y. Claughton, 6 App. 

Ga.—Heitmann Vv. Commercial 
Bank, 6 Ga. A. 584, 65 SE 590. 

Ill. ~_Handwerk v. Oswood, 23 Ill. 
A. 282, 

Ky.—Citizens Trust, etc, Co. v. 
Farmers’ Bank, 166 Ky. 234, 179 SW 
29, 32 [quot Cyc]; Southern States 
ae etc., Co. v. Moore, 11 Ky. Op. 


Mass.—West End Mfg. Co. v. P. R. 


renee Co., 198 Mass. 320, 84 NE 
Minn.—Grant y. King, 117 Minn. 
54, 1384 NW 291. 
Mo.—Bowers v. Bell, 193 Mo. A. 
pees 182 SW 1068. 
Y.—Davidge v. Velie, 95 Misc. 


Bil, “160 NYS 820; Fitch v. Kennard, 
2 Misc. 95, 20 NYS 845. 

N. D.—Gilbert Mfg. Co. v. Bryan, 
166 NW 805; Edwards, etc., Lumber 
oO v. Baker, 2 N. D. 289, 50 NW 
1g Qb Carter Oil Co. v. Garr, 174 P 

Pa.—Holt v. Pie, 120 Pa. 425, 14:A 
one Clever y. Clever, 38 Pa. Super. 


o Wis Smith v. Coleman, 77 Wis.” 
343, 46 NW 664. 

Ont.—Ellis v. Abell, 10 Ont. A. 226; 
Adamson y. Yeager, 10 Ont. A. 477. 

{a] In applying this rule the 
following writings have been held not 
to constitute written contracts ex- 
cluding parol evidence: (1) An in- 
dorsement on an envelope containing 
securities given as collateral, stat- 
ing the borrower’s name and place 
of business, the name of the lender, 
the amount of the loan, the time 
and rate of interest, and a list of 
the securities. Union Trust Co. v. 
Whiton, 97 N. Y. 172. (2) A receipt 
given for a part payment on the 
contract price of certain work. Flood 
v. Joyner, 96 Ind. 459. (3) The in- 
dorsement and delivery of bills of 
lading. State Security Bank y. Lutt- 
gen, 29 Minn. 3638, 13 NW 151. (4) 
A check for the amount of a bank 
deposit assigned by parol. 
v. Phenix Bank, 838 N. Y.. 318, .38 
AmR 421° [aff 1c GUaeS 125, 4 SCt 
322, 28 L. ed.) 374]. (5) A mere 
written acknowledgment of a sum 
due. Alexander vy. Thompson, 42 
Minn. 498, 44 NW 534. 

[b] A vote of a corporation fixing 
an Officer’s salary is not a contract 
until it has been communicated to 
the officer and accepted by him; and 
parol evidence as to the circum- 
stances attending the transaction is 
admissible as affording an inference 
that the vote was communicated to 
him and accepted by him, or the re- 
verse, for such evidence does not 
vary the written vote but only shows 
whether or not it took effect as a 
contract. Sears v. Kings County El. 
R. Go;; 152; Mass. 151, 25. NH +98, 9 
LRA 117. 

[c] Writing must be adopted — 
Satterfield v. Smith, 33 N. C. 60. 

{d] A verbal contract made on a 
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a nature as to show that it was intended to evidence 
their agreement with reference to the subject mat- 
ter,® and having the element of mutuality necessary 
to constitute a complete contract;’ but it is not 
necessary that the contract shall be in any particu- 


verbal understanding that it shall 
conform to the terms of a written 
paper does not differ from any other 
verbal contract and may be shown 
to have agreed with the writing or 
differed from it, according to the 
facts. Arbuckle v. Smith, 74 Mich. 
568, 42 NW 124. 

[e] To show whether or not there 
is a written contract parol evidence 
is admissible. Driscoll v. Colby, 161 
App.. Div. 922, 145 NYS 681. 

Writing not expressing entire 
agreement see infra §§ 1715-1720. 


6 U. S.—Woolworth v. McPher- 
son, 55 Fed. 558. 
Ga.—Heitmann Vv. Commercial 


Bank, 6 Ga. A. 584, 65 SE 590. 

1ll.—Crane vy. Clemens, 1385 Ill. A. 
68 [aff 234 Ill. 215, 84 NE 884]. 

Ky.—Citizens’ Trust, ete, Co. v. 
Farmers’ Bank, 166 Ky. 234, 179 SW 
29, 32 [quot Cyc]; Pyne v. Edwards, 
aK yi! 367138 Ky: -Opie 795. 

Mass.—North Packing, etc., Co. v. 
Lynch, 196 Mass. 204, 81 NE 891. 

Or.—Anderson y. Portland Flouring 
Mills Co., 37 Or. 483, 60 P 859, &2 
AmSR 771, 50 LRA 235. 

Pa.—Byrne vy. Elfreth, 41 Pa. Su- 
per, 572. 

[a] Notes executed by a purchaser 
of personal property to secure de- 
ferred payments are not the contract 


of sale, so as to exclude oral testi- 
mony of the terms of sale. Gammon 
v. Ganfield, 42 Minn. 368, 44 NW 
125; 


[b] Letters passing after the writ- 
ten contract was drafted may be con- 


tradicted by parol. Fife v. Cate, 
85 Vt. 418, 82 A 741. o 
7, Ga.—Heitmann y. Commercial 


Bank, 6 Ga. A. 584, 65 SE 590. 
Ind.—Morehead y. Murray, 31 Ind. 
418. 


Iowa.—-McCormick Harvesting 
Mach. Co v. Richardson, 89 Lowa 
525, 56 NW 682. 

Ky.—Citizens’ Trust, ete, Co. v. 


Farmers’ Bank, 166 Ky, 234, 179 SW 
29, 32 [quot Cyc]. 
Md.—Farmersy’, etc., Bank vy. Mar- 


tin, 3 Md. Ch. 224. 

Mich.—Weiden vy. Woodruff, 38 
Mich. 130. 

Minn.—Boynton Furnace Co. v. 


Clark, 42 Minn. 335, 44 NW 121. 

N. Y.—Routledge v. Worthington 
Co., 119. N. Y¥; 592, 23 NE 1111; Wise 
v. Rosenblatt, 16 Daly 496, 12 NYS 
288; Curtis v. Soulan, 16 Daly 490, 
12: NYS 285. 

Okl.—Carter Oil Co. v. Garr, 174 
P 498, 

S. D.—National Cash Register Co. 
ve Pfister}. 5: Si D. 148, «58 NW. 
270. 

Eng.—Lockett v. Nicklin, 2. Exch. 
93, 154 Reprint 419. 

[a] The advertisement of a chan- 
cery sale is not the contract of the 
parties, and hence parol evidence is 
admissible to show that the pur- 
chaser knew of an encumbrance on 
the premises not mentioned in the 
advertisement. Farmers’, etc., Bank 
v. Martin, 3 Md. Ch. 224. 

[b] A mere written order for goods 
is not in itself a contract binding 
both parties, and parol evidence is 
admissible to show the real contract 
between the buyer and seller. More- 
head v. Murray, 31 Ind. 418; McCor- 
mick Harvesting Mach. Co. v. Rich- 
ardson, 89 Iowa 525, 56 NW 682; 
Weiden v. Woodruff. 38 Mich. 130; 
Boynton Furnace Co. y. Clark, 42 
Minn. 335, 44 NW 121; Routledge v. 
Worthington Co., 119 N. Y. 592, 23 
NE 111 [rev 55 N. Y. Super. 565, 3 
NYS 819]; Grand Rapids Veneer 
Works vy. Forsythe, 83 Hun 230, 31 


EVIDENCE 


NYS 601; Chase v. Evarts, 19 NYS 
987; National Cash Register Co. v. 
Pfister, 5 S. D. 1438, 58 NW _ 270; 
Lockett v. Nicklin, 2 Exch. 93, 154 
Reprint 419. 

8 Ark.—Parker v. Norman, 65 


Ark. 333, 46 SW 134. 
Ind.—Rich y. Dessar, 50 Ind. 309. 
Ky.—Citizens’ Trust, etc, Co.. v. 
Farmers’ Bank, 166 Ky, 234, 179 SW 


ZO M32. 
. Me.—Millett v. Marston, 62 Me. 
77. 

Mass.—Woods v. Oakman, 116 
Mass. 599. 

Bet wer ry v. Irwin, 42 Mo. A. 
403. 

N. Y.—Hirt v. Mayer, 165 NYS 


200. 

Oh.—Hadley y. Clinton County Im- 
porting, ete., Co., 13 Oh. St. 502, 82 
AmD 210. 

Wis.—Schultz v. Coon, 51 Wis. 416, 
8 NW 285, 37 AmR 839. 

{a] Letter and indorsement there- 
on.—Where a letter written by one 
person taken in connection with an 
indorsement thereon by another evi- 
dences an entire contract, parol evi- 


dence is inadmissible to vary its 
terms. Parker v. Norman, 65 Ark. 
333, 46 SW 1384; Mallory v. Tioga 
Ri, Colts Abb. Dec. GN, @Y,) also 


Keyes 354, 5 AbbPrNS 420, 36 HowPr 
202 


[b] The terms of: a certificate of 


deposit cannot “be varied by parol 
evidence. Rich y. Dessar, 50 Ind. 
309. : 

[c] A memorandum may be 
within the rule. Colt v. Cone, 107 
Mass. 285; Thompson y. Irwin, 42 


Mo. A. 403; Niles vy. Culver, 8 Barb. 
(N. Y.) 205; Wiener v. Whipple, 53 
Wis. 298, 10 NW 433, 40 AmR 1775. 
But see infra § 1529. 

{d] A bill of parcels being con- 
sidered evidence of a contract, and a 
sufficient memorandum in writing to 
take the case out of the statute of 
frauds, parol evidence cannot be re- 
ceived substantially to change it. 
Batturs v, Sellers, 6 Harr. & J. (Md.) 
249. But see infra § 1529. 

9. U. S.—Lawrence v. Morrisania 
Steam-Boat Co., 12 Fed. 850. 


Ark.—Engles v. Blocker, 127 Ark. 
385, 192 SW 193. 

Fla.—Meinhardt v. Mode, 22 Fla. 
279. 

Ky.—Citizens’. Trust, ete., Co. v. 


Farmers’ Bank, 166 Ky, 234, 179 SW 
29, 32 [quot Cyc]. 
Md.—Delamater y. Chappell, 48 Md. 


244. 

Mass.—Zerrahn vy. Ditson, 117 
Mass. 553. 

Mich.—Rough vy. Breitung, 117 


Mich. 48, 75 NW 147. 

Miss.~—-Odeneal vy. Henry, 70 Miss. 
172; 1258S 154. 
ig er eae vy. Frisbee, 66 Mo. A. 

N. Y.—Hull vy. Adams, 1 Hill. 601 
{rev on other grounds 2 Den. 306]. 

Vt.—Kinnear, etc, Mfg. Co. v. 
Miner, 88 Vt. 324, 326, 92 A 459. 

“A contract evidenced by several 
writings, although one is a receipt, 
cannot be varied or contradicted by 
parol in a point wherein the writ- 


ings, taken together, are specific.” 
Kinnear, ete., Mfg. Co. v. Miner, 
supra. 

{a] A contract in the form of 


correspondence between the contract- 
ing parties, consisting of letters con- 
taining offers and letters accepting 
such contract, cannot be varied by 
oral evidence of the previous under- 
standing of the parties. Lawrence v. 
Morrisania Steam-Boat Co., 12 Fed. 
850; Engles v. Blocker, 127 Ark. 385, 
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lar form® or that it shall be all contained in one 
paper,® or signed by both parties;*° and a writing 
evidencing the whole of an agreement between the 
parties which has been delivered, accepted, and 
under which business has been transacted, cannot 


192 SW 193; Louisville, ete., R. Co. 
v. Goodin, 12 KyL 508; Delanter v. 
Chappell, 48 Md. 244; Zerrahn vy. 
Ditson, 117 Mass. 553; McFarland v. 
Boston, ete., R. Corp., 115 Mass. 63; 
Odeneal v. Henry, 70 Miss. 172, 12 
S$ °154; Hunt v. Hunter, 52 Mo. A. 
Hirt v. Mayer, 165 NYS 
Letters generally see infra 


The terms of a letter and 
telegram which together constitute a 
contract being unmistakable no prior 
negotiations whether written or ver- 
bal can be invoked to change them. 
Rough v. Breitung, 117 Mich. 48, 75 
NW 147. 

10. Cal.—Wiley v. California Ho- 
siery Co., 3 Cal. Unrep. Cas. 814, 32 
P 522. % 


Ill1.—Pickrel v. Rose, 87 Ill. 263. 
Ky.—-Citizens’ Trust, ete. Co. v. 
Farmers’ Bank, 166 Ky. 234, 179 SW 


29, 32 [quot Cyc]. 

Minn.—Horn vy. Hansen, 56 Minn. 
43, 57 NW 315, 22 LRA 617. 

Nebr.—Commercial State Bank v. 
Antelope County, 48 Nebr. 496, 67 
NW 465. 

N. Y.—Doty vy. Thompson, 39 Hun 
243 [rev on other grounds 116 N. Y. 


515, 22 NE 1089]; Lamson Cons. 
Store Serv. Co. v. Hartung,-19 NYS 
233; Bagley, etc., Co. v. Saranac 


River Pulp, etc., Co., 16 NYS 657 [aff 
135 N. Y. 626 mem, 32 NE 132]. 
Oh.—Cincinnati, etc., R. Co. v. Pon- 
tius, 19 Oh. St. 221, 2 AmR 391. 
abe (eae eee v. Dignowity, 8 SW 
Wis.—Manufacturers’, ete., Inspec- 
tion Bureau v. Hosiery Co., 152 Wis. 
73, 138 NW 624, 42 LRANS 847, 
AnnCasi1914C 449. 
{a] A unilateral promise or agree- 
ment in writing to pay for specified 
personal property may not be con- 


tradicted by oral evidence. Horn v. 
Hansen, 56 Minn. 438, 57 NW 315, 
22 LRA 617: 

{[b] A written proposition ac- 


cepted and acted upon consummates 
a contract in writing which cannot 
be varied by parol. Wiley v. Cali- 
fornia Hosiery Co., 3 Cal. Unrep. 
Cas. 814, 32 P 522; Pickrel v. Rose, 
87 Ill. 263; Lake v. Freer, 11 Ill. A. 
576; Commercial State Bank vy. An- 
telope County, 48 Nebr, 496, 67 NW 
465; Manufacturers’, ete, Inspection 
Bureau v. Everwear Hosiery Co., 152 
Wis. 73, 138 NW 624, 42 LRANS 847, 
AnnCas1914C 449; Hooker v. Hyde, 
61 Wis, 204, 21 NW 52. But com- 
pare Pacific Iron Works y. Newhall, 
34 Conn. 67 (where plaintiffs made 
certain representations as to a cut- 
off, and afterward submitted cer- 
tain proposals in writing for the 
manufacture of the engine with the 
cut-off, which proposals, with some 
modification, were accepted by de- 
fendant, he being induced to do so 
by the representations, the written 
proposals were not the entire evi- 
dence of the contract, but the con- 
tract was to be regarded as a parol 
one, and the representations might 
be proved). : 

[c] Identity of contract disputed. 
—Where an action was brought to 
recover for work done under an al- 
leged written contract, and the con- 
tract introduced in evidence was not 
signed by defendant, who claimed 
that the writing was not the con- 
tract and that the work was done un- 
der a different verbal contract, it was 
held entirely proper to admit all 
evidence tending to show what the 
true contract between the parties 
was. Hess y. Board of Education, 
33 Ill. A. 440. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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be varied by parol, even though it is not signed.1! 
Nor does the fact that a contract: originally rested in 
parol and was reduced to writing only after being 
partly performed preclude the application to the 
writing of the rule excluding parol evidence to vary 
or contradict the writing, for the parol agreement 


is merged in the written one.}2 


A party signing a contract in blank has been held 
entitled to dispute the terms written above his sig- 
nature as against the party who wrote them,!? but 
it has also been held that a business man who signs 
a printed contract containing blanks cannot be per- 
mitted to vary by parol the contract evidenced by 
the filling in of the blanks where the insertions are 


consistent with the printed parts."4 


[§ 1461] 


11. Dunn v. Mayo Mills, 134 Fed. 
804, 67 CCA 450; Citizens’ Trust, etce., 
Co. v. Farmers’ Bank, 166 Ky. 234, 
179 SW 29, 32 [quot Cyc]; Farmer 
Vv... Gregory, 78 Ky. 475, 1. KyL 18; 
Cohen y. Jackoboice, 101 Mich. 409, 
59 NW 665. 

{a] Illustration.—Defendant gave 
plaintiffs a written order to insert 
in their paper an advertisement for 
twelve months for twenty-four dol- 
lars, payable quarterly. After six 
months, defendant paid twelve dol- 
lars, and ordered the advertisement 
discontinued, but plaintiffs carried 
the advertisement for twelve months, 
and sued for the balance. It was 
held that the instrument was such a 
written contract as would exclude 
parol evidence of a contemporaneous 
agreement that, if the advertisement 
did not suit, it could be discontinued 
at any time. Cohen v. Jackoboice, 
101 Mich. 409, 59 NW 665. 

[b] An instrument signed with 
the surname only of a party is a 
written contract within the rule ex- 


eluding parol evidence. Dunn _ vy. 
Mayo Mills, 134 Fed. 804, 67 CCA 
450. 

[c] A somewhat different view 


was expressed in Gage v. Jaqueth, 1 
Hans. GN. oY.) <207;, 213. (“wWhen, the 
parties to an agreement have caused 
it to be reduced to writing, and 
hence recognize it as containing the 
terms finally agreed upon between 
them, but have not signed it, there 
are very good reasons for refusing 
other evidence of the contract. But 
if the mere verbal assent of the par- 
ties to the correctness of the writ- 
ing, is to obviate the necessity of 
signing in one case, or class of cases, 
it must in all; and thus the written 
contract would be practically dis- 
pensed with. It would not be claimed 
that if an unsigned note was deliv- 
ered by a person, who should be 
maker, to the payee, accompanied 
with the declaration that it con- 
tained his promise which he would 
perform according to its terms, it 
would become thereby a promissory 
note, and that it could be enforced 
as such. Such a paper is, however, 
some evidence of indebtedness and 
may be used for that purpose. But 
it is of no more force than a mere 
verbal promise would be. It is evi- 
dence liable to be rebutted by_ the 
parties sought to be charged. It is 
only when the contract is completed 
by the signing of the parties that 
it becomes the evidence, and the best 
evidence of the agreement of the 
parties. Until then, it is of no 
greater force than the evidence of a 
When a jury is satisfied 
that an unsigned writing has been 
adopted by the parties, containing 
the terms of the agreement, evi- 
dence of witnesses varying or con- 
tradicting the writing will be re- 
ceived and acted upon with great 
caution; but such evidence is com- 
petent’’). 


(3) Particular Classes of Contracts— 
(a) Advertising. A written contract for the pub- 


‘ 


EVIDENCE 


tising cuts.1¢ 
[$ 1462] 


by parol.19 
[§ 1463] bb. 
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lication of advertisements cannot be varied by show- 
ing parol agreements not embodied therein,*® and 
the same is true of a contract for the use of adver- 


(b) 
Parol evidence is nut admissible to vary or modify 
the terms of a written contract of bailment,!7 ex- 
cept in a case of fraud, accident, or mistake;!§ but. 
where a written contract of bailment does not speci- 
fy the time of its continuance, what length of time 
is reasonable under the cireumstances may be shown 


Bailment — aa. In General. 


Storage.2° A contract of storage 


is within the parol evidence rule and cannot be 


varied or contradicted,”! although extrinsie evidence 


be admitted.?2 


12. | Citizens’ Trust, etc. Co: v. 
Farmers’ Bank, 166 Ky. 243, 179 SW 
29, 32 [quot Cyc]; Worthington v. 
Bullitt, 6 Md. 172; Cable v. Foley, 
45 Minn, 421, 47 NW 1135. 


[a] Extent of merger.—A parol 
agreement, under which there has 
been partial performance, is _ not, 


when reduced to writing, so merged 
that it cannot be resorted to to show 
acts done or rights acquired under 
it. The merger takes effect only so 
far as to exclude evidence of vari- 
ance between the two _ contracts. 
Mills v. Matthews, 7 Md. 315. 

Martin vy. Trainer, 125 Til. A. 


White v. Elwell, 189 Mo. A. 
365 139, a 6s 486 Cs Lomipermi = 7a, 
business man to attack his written 
contract on the ground that it does 
not express his understanding of the 
real agreement of the parties, upon 
the mere excuse that he did not have 
time to read it before he signed it, 
would practically destroy the finality 
and stability of written contracts 
and render them useless. . =" Dhe 
fact, if it be a fact, that the con- 
tract when signed by defendant 
contained blanks which it was under- 
stood the agent would fill out did not 
prevent the rule we are stating from 
applying to all other parts of the 
instrument, ... Defendant conferred 
authority upon the agent to complete 
the instrument by filling out the 
blank spaces and no authority or 
duty was implied to strike out or 
alter any of the printed agreements 
or statements. Presumably the par- 
ties agreed that what appeared on 
the face of the instrument should 
stand and that the insertions to be 
made should be consistent there- 


14. 


with’’). 
15. Ark.—Outcault Adv. Co. v. 
Bradley, 105 Ark. 50, 150 SW 148. 
Ill—Buyers Index Pub. Co. v. 
a hae Shoe Polish Co., 169 Ill. 
A. 618. 


Kan.—Outcault Adv. Co. v. H. G. 
Waltner Mercantile Co., 96 Kan. 689, 
13) PbS. 

Mich.—Mail, ete., Co. v. Wood, 140 
Mich. 505, 108 NW 864. 

Mo.—James T. Hair Co. v. Walms- 
ley, 82 Mo. A. 115. 

N. Y.—Realty Adv., etc., Co. v. W. 
J. Kells Mfg. Co., 85 Misc. 411, 147 
NYS 565; Coleman v. Rung, 10 Misc. 
456, 31 NYS 456; Lerner vy. Roth, 
136 NYS 61. 

Pa.—Hallowell ill. 2h, 
577, 38 A 344. 

{a] Contract for editorial notice. 
—In an action on a written contract, 
by which defendants agreed to re- 
ceive and pay for a certain number 
of books “upon delivery of same; an 
editorial review of our business to 
appear in the publication, and cut,” 
defendants cannot show by parol 
that at the time of signing the con- 
tract plaintiff's agent agreed that 
the notice and cut should be sub- 
mitted to defendants for approval. 


v.-Lierz, 


not inconsistent with the terms of the contract may 


Ccleman y. Rung, 10 Misc. 456, 31 
NYS 456. 
{b] Where payment is to be made 


“in trade’ under the terms of the 
contract for an advertisement, this 
means that the amount is payable 
in such articles as the advertiser 
deals in, and parol evidence is in- 
admissible to show that the phrase 
meant that the amount should be 
payable in a specific article dealt in 
by the advertiser and included in a 
former unexecuted agreement be- 
tween the parties. Dudley v. Vose,. 
114 Mass, 34. 

[ce] Discontinuance. — An agree- 
ment that the advertisement may be 
discontinued before the expiration of 
the time covered by the contract can- 
not be shown. Cohen y. Jackoboice, 
101 Mich. 409, 59 NW 665; Quaker 
City Car Adv. Co. v. Myers, 3 Pa. 
Co. 558; Coe v. Schenkmeyer, 5 Wkly 
NC (Pa.)” 252: 

16. Outcault Ady. Co. v. Bradley, 
105 Ark, 50, 150 SW 148 (cannot be 
modified by evidence of representa- 
tions inducing the contract). 

17. Selleck v. Selleck, 107 Ill. 389; 
Restein v. Graf, 17 Phila. (Pa.) 266; 
Brown vy. Hitchcock, 28 Vt. 452. 

18. Restein vy. Graf, 217 Phila: 
(Pa.) 266. 

Fraud or mistake generally see 
infra §§ 1621-1624; 1632-1636. 
19. Cobb v. Wallace, 5 

(Tenn.) 539, 98 AmD 435. 

Duration of contract generally see 
supra § 1383. 

20. Warehouse and storage re- 
ceipts see infra § 1523. 

21. Offutt v. Doyle, (Ky.) 122 SW 
156; Union Storage Co. y. Speck, 194 
Pa. 126, 45 A 48. 

{a] A receipt issued by a ware- 
houseman stating the receipt of a 
specified quantity of wheat for de- 
livery on the presentation of the 
receipt properly indorsed and the 
payment of the charges, and which 
provides that the wheat is held for 
the owner at his risk as to fire or 
depreciation, that the grain may be 
mixed with grain of like quality and 
may be delivered from any bin con- 
taining like quality of grain, is more 
than a receipt, and is a contract fix- 
ing the rights of the parties, and 
parol evidence is inadmissible to vary 
its terms, in the absence of fraud 
or mistake. Offutt v. Doyle, (Ky.) 
122 SW 156. Contractual receipts 
generally see infra § 1522. 

22. Western Union Cold Storage 
Co. v. Warner, 78 Ill. A. 577; Marks 
v. Bridges, 106 Tenn. 540, 62: SW 


Coldw. 


153. 

[a] Tlustration.— Where  certifi- 
eates for whisky stored with defend- 
ant showed that the whisky was in 
a government warehouse, and that 
the certificates were issued by de- 
fendant in connection with the gov- 
ernment. storekeeper, evidence was 
admissible to show that the ware- 
house kept by defendant was a gov- 
ernment bonded warehouse: Marks 


1108 [220.J.] 
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v. Bridges, 106 Tenn. 540, 62 SW 
153 


{b] A circular in regard to the 
temperature of cold storage ware- 
houses given by defendant’s superin- 
tendent to plaintiff, not inconsistent 
with the terms of the warehouse re- 
ceipt given plaintiff at the same 
time, is admissible on the question 
of the temperature agreed upon, al- 
though it purports to be issued by 
another company. Western Union 
Cold Storage Co. vy. Warner, 78 Ill. 
INSEE 

Evidence not inconsistent with 
writing generally see infra § 1531. 

23. U. S.—Miller v. Hamilton, 216 
Fed. 131, 132 CCA 375; Gammino v. 
Dedham, 164 Fed. 593, 90 CCA 465; 
U. S. v. Maryland Fidelity, etc., Co., 
152 Fed. 596, 81 CCA 586; Hllicott 
Mach. Co. y. U. S., 43 Ct. Cl. 469: 

Ala.—Parker v. Law, 69 S 879. 

Ark.—lLuce v. Arkansas Mfg. Co., 
125 Ark. 219, 188 SW 566; Boston 
Store v. Schleuter, 88 Ark. 213, 114 
SW 242; Hawk v. Walworth, 4 Ark. 
Ba. 

Cal.—Smith v. Murphy, 168 Cal. 
328, 148 P 594; United Iron Works 
v. Outer Harbor Dock, etc., Co., 168 
Cal. 81, 141 P 917: Suhr v. Metcalfe, 
SOOM lene. Oop OSes OL: (Goberson 
Ney PAGAL AAD EW AYN yma Usa inl Baars 7G 
Gladding v. Montgomery, 20 Cal. A. 
276, 128 P 790; Hartwell v. C. Ganahi 
LumbersCo...5 Cal. A. Wss,. 90. 901. 

Colo.—Flick vy. Hahn’s Peak, etc., 


@anal, .-etcs,. Min. Cox -16) Color pAS 
485, 66 P 453. ; 
Conn.—Hills v. Farmington, 70 


Conn. 450, 39 A 795; Hartford Bridge 
Co. v. Granger, 4 Conn. 142. 
Ill.—Coey v. Lehman, 79 Ill. 173; 
Chicago, etc., Lumber Co. v. Tatum, 
203 Ill <A. 421; Wesolowsky  v. 
Twarog, 169 Ill. A. 650; Boylan v. 
Cameron, 126 Ill. A. 482; Schiml v. 
Edgeworth, 118 Ill. A. 332; Colwell 
v. Brown, 103 Ill. A. 22. 
jowa.—Electric Storage Battery 
Co. v. Waterloo, 138 Iowa 369, 116 
NW 144, 19 LRANS 1183; Walker v. 
Manning, 6 Iowa 519. 
Kan.—Graham v. Trimmer, 6 Kan. 
230. : 
Ky.—Hartford Mill Co. v, Hartford 
Tobacco Warehouse Co., 121 SW 477; 
Voss vy. Schebeck, 76 SW 21, 25 KyL 


481. 
La.—Ford vy. Orleans Ice Mfg. Co., 
7 La. A. (Orleans) 288; Oliver v. 


Hedden, 4 La. A. (Orleans) 367. 
Md.—Cowan v. Meyer, 125 Mad. 450, 
94 A 18; Merritt v. Peninsular 
Constr. Co., 91 Md, 453, 46 A 1013. 
Mass.—Marsch vy. Southern New 
England R. Corp., 230 Mass. 483, 
120 NE 120; Magnam Co. v. Fuller, 
111 NE 399; Loomer v. Harlow, 214 
Mass. 415, 102 NE 333; Norwood v. 
Lathrop, 178 Mass. 208, 59 NE 650; 
Smith v. Flanders, 129 Mass. 322; 
Blackmer y. Davis, 128 Mass. 538; 
Smith v. Emerson, 126 Mass. 169; 
Stuart v. Cambridge, 125 Mass. 102; 
Huntley v. Woodward, 9 Gray 86; 
Boyle v. Agawam Canal Co., 22 Pick. 


381, 38 AmD 749. 

Mich.—Mouat vy. Montague, 122 
Mich. 334, 81 NW 112; Eaton v. Glad- 
well, 108 Mich. 678, 66 NW 598. 

Minn.—Pearce v. McGowan, 35 


Minn. 507, 29 NW 176; Stees vy. Leon- 
ard, 20 Minn. 474, 

Mo.—Miller v. Municipal Electric 
Light, ete., Co., 133° Mo. 205, 34 SW 
585; Sundmacher vy. Lloyd, 114 Mo. 
A. 317, 89 SW 3868; Wear v. Schmel- 
zer, 92 Mo. A. 314; Clark v. Diffen- 
derfer, 31 Mo. A. 232. 


(c) Building and Working. A con- 
tract for buildings or other works stands upon the 
same plane as any other contract and must be held 
to express the entire agreement of the parties. 
cannot be varied, added to, modified, or contra- 
dicted by parol or extrinsic evidence, or by any 


EVIDENCE 


belace 


It 


not included.?* 


Mont.—Piper v. Murray, 43 Mont. 
AZO, SUE IEG 

N. J.—Ferber v. Cona, 91 N. J.sL. 
688, 103 A 471; Mayer v. West Side 
IDEVEICO. US) ON sale) uC Bats) A 2.0), 
Ramsey v. Perth Amboy Shipbuild- 


ing, ete," Go.,/'72) NiO, “Ed. 165)! 65 
As 46iecfaff (73 Ne Jip Bia. 742,75 70 <A. 
PLO 


N. Y.—Allen vy. Oneida, 210 N. Y. 
496, 104 NE 920 [rev 151 App. Div. 
943 mem, 136 NYS 273]; Murdock v. 


Gould, 193 N. Y. 369, 86 NE 12 
[rev 120 App. Div. 888, 105 NYS 
1132}; Thorp v. Ross, 4 Abb. .Dec. 


416, 4 Keyes 546; Delehanty v. Dunn, 
151 App: Div.‘695, 136 NYS 193; Jan- 
vey v. Loketz, 122 App. Div. 411, 
106 NYS 680; McKeige v. Carroll, 120 
App. Div. 521, 105 NYS 342; L’Hom- 
medieu v. Winthrop, 59 App. Div: 
192, 69 NYS 381; Interstate Steam- 
boat Co. v. Syracuse First Nat. Bank, 


87. Hun 938, 33) NYS 966: Devlin v. 
INGw .Y Orks dit UN. TOYo Supers woo; 
Grossman vy. Phillips, 83 Mise. 453, 


145 NYS 34; Rosenberg v. Kazemier, 
79 Misc. 44, 1388 NYS 1070; Begrisch- 


Schorn Realty, ete., Co. v. Soennec- 
ken, 54 Mise. 504, 104 NYS 673; 
Fischer v. Schram, 159 NYS 496; 


Zack v. Gans, 128 NYS 737; Goldstein 
vy. Leichter, 123 NYS 2; Williams v. 
Keech, 4 Hill 168. 

Oh.—Mehurin v. Stone, 37 Oh. St. 
49; Cleveland v. Connelly, 33 Oh. Cir. 
Ct. 64 [aff 75 Oh. St. 590 mem, 80 
NE 1124 mem]; Malone v. Cincinnatl, 
i. One, Dec; (Reprint) 613) 3 Cine: 
Bul 578. 

Or.—Sund y. Flagg, etc., Co., 86 Or. 
289, 168 P 300; Ramsdell v. Rams- 
dell, 65 Or, 428, 1382 P 1167. 

Pa.—Lowry v. Roy, 238 Pa. 9, 85 
A 986; Wallace v. Steele, 228 Pa. 70, 
77,A 247; American Structural Steel 
Co, v. Annex Hotel Co., 226 Pa. 461, 
75 A 669; Gibbs v. Girardville School 
Dist., 195 Pa. 396, 46 A 91; Dixon- 
Woods Co. v. Phillips Glass Co., 
169 Pa. 167, 32 A 432; McKinney v. 
Chester, 2 Del. Co. 525. 

S. C.—Blassingame y. Laurens, 80 
S: .C.738, 61 7S. 96. 

S. D.—Aldrich v, Wilmarth, 3 8S. D. 
523, 54 NW 811. 

Tex.—Linch v. Paris Lumber, etc., 
Co., 14 SW 701; Mosler Safe Co. v. 
Atascosa County, (Civ. A.) 184 SW 
324; Jefferson Cotton Oil, ete., Co. v. 
Pridgen, (Civ. A.) 172 SW 739; Doug- 
lass v. Myrick, (Civ. A.) 159 SW 
422; El Paso, ete., R. Co, v. Hichel, 
(Civ. A.) 1830 SW 922; Thompson vy. 
Fitzgerald, (Civ. A.) 105 SW _ 334; 
Stell v. Hale, 20 Tex. Civ. A. 39, 48 
SW 603; Love v. Rempe, (Civ. A.) 
44 SW 681. 

Utah.—Midgley vy. Campbell Bldg. 
Go., 138. Utah 293, 112i Piy 820° 

Vt.—Barker v. Troy, ete. R. Co., 
PATO NGS aah 

Wash.—Nelson y. Nelson Bennett 
Cojo lw ash... Ge isis O. 

Wis.—U. S. Gypsum Co. vy. Gleason, 


185 Wis. 539, 116 NW 238, 17 LRANS| 


906; Beers v. North Milwaukee Town 
Site: ‘Co; 93. > Was; “5695 S6Wan NW’ 


936. 
B.—Flood 20 


N. 
ING 4B). Ds 

[a] Accordingly it cannot be 
shown: (1) That the builder ver- 
bally warranted that the architect’s 
plans would be satisfactory. Hills 
v. Farmington, 70 Conn. 450, 39 A 
19% (2) That certain things not 
mentioned in the contract were to be 
furnished for the compensation 
stated. Meader vy. Allen, 110 Iowa 
588, 81 NW 799. (38) That a provi- 


v. Morrisey, 


oho ae 
a: 
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showing of the intentions of the parties, or of their 
real agreement with reference to the subject mat- 
Nor where the clear legal effect of the con- 
tract is to include the doing of certain work can it 
be shown by parol evidence that such work was 
But the intention of the parties to» 


sion in a contract for digging a well 
whereby the contractor agreed “to 
furnish thirty barrels of water per 
day or no pay” meant fresh water 
and not salt. Dearmin y. Schnell, 71 
Mo. A. 508. (4) That a forfeiture 
for failure to complete by a certain 
day, provided by the terms of the 
contract, was intended by the par- 
ties as liquidated damages and not 
as a penalty. Van Buren y. Digges, 
1? How., (CU. -S.) 464, 13, E. ed. 771 
(5) That representations, inconsist- 
ent with the contract, as to the out- 
Side cost of the work, were made on 
the part of the contractor. May 
Mantel Co. v. U. S. Blow-Pipe Co., 
93 Gas Ck, 2 SH 42 SCG). nate 
was agreed that a deduction was to 
be made from the contract price to 
provide for work which the contrac- 
tor was not required to do under his 
contract. McGuinness y. Shannon, 154 
Mass. 86, 27 NE 881. (7) That there 
was an understanding that certain 
work included in the contract should 
not be done, or that work included 
in the contract, in excess of a cer- 
tain amount, should be paid for as an 
extra. Dougherty v. Norwood Bor- 
ough, 196 Pa. 92, 46 A 384. (8) That 
interest should be paid by the owner 
on a deposit in bank which the con- 
tract required the contractor to make 
as security for his performance 
thereof, the contract being silent as 
to interest. Wear v. Schmelzer, 92 
Mo. A. 314. (9) Where by the terms 
of the agreement the contractor was 
to take in payment of the price cer- 
tain notes of a third person secured 
by mortgage, that the owner under- 
took that the notes were well se- 
cured, and the land mortgaged free 
from other encumbrance. Conant v. 
Dewey, 21 N. H. 353. 

_[b] A provision against sublet- 
ting cannot be varied or contradicted. 
Tews v. Yagel, 77 Hun 337, 28 NYS 

{[c] Where no amount of work is 
specified in a contract to do ‘grad- 
ing or ballasting at a certain rate 
per yard, parol evidence tending to 
show that any given amount was 
contemplated is inadmissible. Wells 
Nig ee CUCl tk. . COns On Vale 

[d] Items of extra work cannot 
be shown by parol where the con- 
tract provides that no extra work 
is to be allowed unless executed un- 
der written authority. Page y. Nich- 
olson, 27 La. Ann. 116. - 

{e] The value of work cannot be 
shown by parol where the price is 
fixed by contract. Sherman y. New 
YOR iN vata he 

{f] The architect’s construction 
of specifications cannot be shown. 
Robertson y. King, 55 Iowa 725, 8 
NW 665. 

[gs] Proof of an oral agreement to 
omit certain things provided for in 
plans and specifications contained in 
a certain written contract is inad- 
missible. Thompson v. Fitzgerald, 
(Tex. Civ. A.) 105 SW 3834. 

{h] A contract making price pay- 
able upon approval of the work by 
a third person is not ambiguous be- 
cause it fails to state by what evi- 
dence the approval is to be shown, 
and parol evidence is not admissible, 
to show that it was intended that 
the approval should be in writing, as 
this would vary the written agree- 
ment. Union Stove Works v. Ar- 
noux, 7 Misc. 700. 28 NYS 23. 

24. Daly v. Kingston, 177 Mass. 
312, 58 NE 1019. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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the contract may be shown where its language is 


not sufficiently specifie,?> or, it has 
certain incidents are omitted.2é 
[§ 1465] (d) Carriage—aa. 


25. Dornfeld-Kunert Co. v. Volk- 
mann, 138 Ill. A. 421; Vogel v. Weiss- 
mann, 23 Misc. 256, 51 NYS 173. 

[a] Thus where a_ contractor 
agreed in writing to furnish a 
“storm-door with fancy embossed 
glass,” the owner might prove by 
parol that the door should contain 
oval glass. Vogel v. Weissmann, 23 
Mise. 256,, 51 NYS») 21738. 

Intention of parties generally see 
infra § 1581. 

26. Rugely v. Goodloe, 7 La. Ann. 
294 (where a contract to put up a 
sugar mill and engine for a planter 
Specifies no time for the completion 
of the work, parol evidence is admis- 
Sible to show such facts and usages 
as, coupled’ with the _ stipulations, 
will indicate the period which the 
parties must be presumed to have 
contemplated, but not mentioned, 
from a knowledge that such incident 
would be supplied by equity, usage, 


and law). But compare Murdock v. 
Gould, +1938 N.. Y.<369, 086... NE. 12 
[rev 120 App. Div. &88, 105°: NYS 


1132] (holding that where a contract 
to erect a power house is silent as 
to equipment, the content and char- 
acter of work to be done in equip- 
ping the building cannot be shown 
by parol evidence). 

Writing not expressing entire 
agreement of parties generally see 
infra §§ 1715-1720. 

27.- Use -S:—American. »R. 4, Con... 
Ponce, etc., R. Co., 246 Fed. 925, 159 
CCA 197; Bachman v. Clyde SS. Co., 
152 Fed. 403, 81 CCA 529; Morris v. 
Chesapeake, etc., Steamship Co., 125 
Fed. 62 [aff 148 Fed. 11, 78 CCA 
ATO. 

Conn.—Barber v. Brace, 3 Conn. 9, 
8 AmD 149. 

Ga.—Atlanta, ete., R. Co. v. Fair- 
burn Marble Co., 145 Ga. 708, 89 SE 
817; Kent v. Central of Georgia R. 
Co., 144 Ga. 7, 85 SE 1017. 

Ind.—Stewart v. Cleveland, ete. R. 


Co.,' 21 Ind: A. 21:8,;'52% NE 89. 
Iowa.—Marks v. Chicago, etc., R. 
Co., 169 NW 764. 
Ky.—Richmong, etc, R. Co. v. 


Richardson, 43 SW: 465, 19 KyL 1495; 
Adams Express Co. v. Loeb, 6 Ky. 
Op. 7. E 

Miche Slonian v. National Express 
Co., 134 Mich. 16, 95 NW 999. 

Minn.—Minnesota, etc., Cattle Co. 
vy. Chicago, ete.. R. Co., 108 Minn. 
470, 122 NW 493. 

Nebr.—Whitnack v. Chicago, etc., 
R. Co., 82 Nebr. 464, 118 NW 67, 130 
AmSR 692, 19 LRANS 1011. 

N. Y.—Loomis v. New York Cent., 
ete, dR.1C050203-Na Y¥i0so9,4 96eNE 
748, AnnCas1913A 928; Hinckley v. 
New York Cent., etc., R. Co., 56 N. Y. 
429; Reed v. U. S. Express Co., 48 
N. Y. 462, 7 AmR 561; Cohen v. Mor- 
ris European, etc., Express Co., Ltd., 
151 App. Div. 672, 136 NYS 489 [rev 
132 NYS 347]. 

S. D.—Elliott v. Chicago, etc. R. 
Co., 38 S. D. 371, 161 NW _ 347. 

Tenn.—Western, etc., R. Co. v. Mc- 
Elwee, 6 Heisk. 208. 

Tex.—Missouri, ete., R. Co. v. Fos- 
ter, 97 Tex. 618, 80 SW 1197 [rev 
(Civ. A.) 78 SW 1134 mem]; Mis- 
souri, etc., R. Co. v. Harrison, 97 
Tex. 611, 80 SW 1139 [rev (Civ. A.) 
77 SW 1036]; International, ete., Co. 
Vv. ‘Griffith, (Civ. A.) 103 SW 225; 
San Antonio, etc., R. Co. v. Timon, 


-45 Tex. Civ. A. 47, 99 SW 418. 


) In General. 
rule against the admission of parol evidence to vary 
or contradict a written contract applies in full force 
to contracts of carriage or shipment,?7 but does not 
exclude evidence not inconsistent with the writing 
but relating to matters which, although relating to 
the same subject, are not covered thereby.?* 


EVIDENCE 


[§ 1466] bb. 
been held, where 1 


The 


dence.?1 


Ont.—McNeeley: v. McWilliams, 13 
Ont. A. 324. 


[a] The rule applies to a con- 
tract limiting the liability of the 
carrier, signed by the parties sev- 


eral hours after the shipment. 
art v. Cleveland, etc., R. 
A. 218, 52 NE 89. 

28. Atchison, ete, R. Co. v. Mc- 
Cluskey, 30 Okl. 711, 120 P 985; 
Trout v. Gulf, etc., R. Co., (Tex. Civ. 
A.) 111 SW 220. 

‘Tt is competent to prove a verbal 
contract by a local agent to deliver 
a car of freight to a connecting car- 
rier, although the bill of lading, in 
which the named destination was the 
connecting point, stated that all prior 
understandings concerning the fur- 
nishing of cars, or facilities for ship- 
ments, ete., were merged and con- 
tained in the written agreement. In 
such a case, the evidence did not 
vary the written contract of ship- 
ment, but was,an additional agree- 
ment as to what disposition should 
be made of the car’ when it had 
reached its destination.” Atchison, 
ete., R. Co. v. McCluskey, supra. 

[a] Condition of cars.—In an ac- 
tion against a carrier for failing to 
furnish suitable cars for the trans- 
portation of live stock, the shippers 
were not precluded from showing 
that the beds of the cars were cov- 
ered with cold mud, and that the 
company’s agent stated thatehe had 
nothing to rebed them with, on the 
ground that the testimony would 
vary the contract’s provision that the 
shippers should put the cars in con- 
dition for shipment, and that the 
company should not be liable for any 
defects in the cars, since the stipu- 
lation was void if intended to relieve 
the company from its duty to fur- 
nish suitable cars. Trout v. Gulf, 


Stew- 
Coya2Zdanind: 


etc. vk. ‘Cosmm@Lex..iCive Ade LiiSiw 
220. 
Evidence not inconsistent with 


writing generally see infra § 1531. 

23. . S.—John Vittuci Co. v. 
Canadian Pac. R. Co., 238 Fed. 1005; 
Vanderbilt v. Ocean SS. Co., 215 Fed. 
886, 1382 CCA 226. 

Ala.—Alabama Great Southern R. 
Collive "Norris, S16%neAlas 321,.952.¢S 
891; Wayland v. Mosely, 5 Ala. 430, 
39 AmD 335. 

Ga.—Kent v. Central of Georgia R. 
Cos 144 Gaz, 85 SHALL. 

ING. Ya=—Miey crauniabeck, 428) Ne FY. 
590 [aff 33 Barb. 532]. 

N. D.—Knapp v. Minneapolis, etc., 


R. Co., 34 N. D. 466, 159 NW 81. 
[a] What part treated as receipt. 
—Thai part of the bill of lading 


which relates to the receipt of the 
goods, their quality, condition, and 
quantity, is treated as a receipt, and 
as distinct from the contract. Meyer 
v. Peck, 28 N. Y. 590 [aff 33 Barb. 
532]; Ellis v. Willard, 9 N. Y. 529. 
30. U. S—The Delaware v. Ore- 
gon Iron Co., 14 Wall. 579, 20 L. ed. 
779; King v. The Lady Franklin, 8 
Wall. 325, 19 L. ed. 455; Vanderbilt 
v. Ocean SS. Co., 215 Fed. 886, 132 
CCA 226; Planters’ Fertilizer Mfg. 
Co. v. Elder, 101 Fed. 1001, 42 CCA 
130; Chapin v. Siger, 5 F. Cas. No. 
2,600, 4 McLean 378. 
Ala.—Alabama Great Southern R. 
Go, v. Norris, 167 Ala. 311, 52 S 
891; Wayland v. Mosely, 5 Ala. 430, 
89 AmD 385. 
Ark.—Prescott, ERM Co: 


etc., Vi 
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Bills of Lading. Bills of lading 


are instruments of a two-fold character, being at 
once contracts and receipts.?° 
partake merely of the nature of receipts, they are 
subject to explanation or contradiction,®® but in so 
far as they express the contract between the parties 
and define their rights, liabilities, and undertakings, 
they cannot be varied or contradicted by parol evi- 
It has been held, however, that where 
goods are received and actually shipped under a 


In so far as they 


Davis, 126 Ark. 366, 191 SW 210. 

Ga.—Southern R. Co. v. Gordon, 11 
Ga, A. 234, 75 SE 10; Atlantic Coast 
bine aRsyCodtv: ‘Cohn, 6 Gaw Ash 72) 
65 SE 355. 

Ind.—Cleveland, etc., R. Co. v. Mo- 
ee Plow Co., 13 Ind. A. 225, 41 NE 

La.—Hunt vy. Mississippi Cent. R. 
Co., 29 La, Ann. 446; Hedricks v. The 
Morning Star, 18 La. Ann.. 358. 


cist haps v. Fredericks, 63 Me. 
Md.—Lazard v. Merchants, etc., 


Transp. Co., 78 Md. 1, 26 A 897. 
Mich.—Sturges v. Detroit, ete, R. 
Co...) 166) Mich: 9231, rii8 sNIW) 1706; 
Cohen v. Jackoboice, 101 Mich. 409, 
ete., 


59 NW 665. 

Mo.—Bettman v. Mobile, R. 
Co., 167 Mo. A. 729, 151 SW 169. 

N. Y.—Meyer v. Peck, 28 N. Y. 
590 flaff 33. Barb. 532]); Ellis: vs .wil- 
lard, 9 N. Y. 529; Perry v. Bates, 115 
App. Div. 337, 100 NYS 881; Robin- 
son v. Frost, 14 Barb. 536; Wolfe v. 
Myers, 5 N. Y. Super. 7; Leary v. 
Moore, 48 Misc. 551, 96 NYS 266; 
Cappel v. Weir, 46 Misc. 441, 92 NYS 
365; Foley v. Lehigh Valley R. Co., 
96 NYS 182. 

N. D.—Knapp v. Minneapolis, etc., 
R. Co., 34 N. D. 466, 159 NW 81. 

Oh.—Pennsylvania Co. v. Loftis, 72 
Oh. St. 288, 74 NE 179; Wood v. 
Perry, Wright 240; Kneipper yv. Rich- 
ards, 26 Oh. Cir. Ct. 245; Page v. 
Sandusky, (ete; RoiCoxnl)2. Oh. Dee 
(Reprint) 716, 4 WestLMonth 644. 

Or.—Bade v. Hibberd, 50 Or. 501, 
ah 5 Baer. 

Vt.—Hadd v. U. S., ete., Express 
Co,. 52 Vt. 335; 36 AmR 757. 

Eng.—Berkley v. Watling, 7 A. & 
EK. 29, 34 ECL 41, 112 Reprint 382; 
Howard v. Tucker, 1 B. & Ad. 712, 
20 ECL 661, 109 Reprint 951. 

B. C.—Hamilton v. Hudson’s Bay 
Coznl BAG Pty thal 6h Beare 
AU Ws 

Ont.—Dyment v. Northern, etc., R. 
Cos Tah) Onite] 343% 

[a] A freight receipt is not a 
contract but a mere admission, and 
ean be explained by parol evidence. 
Rugel iCoaw. Ormrod, 9s) Nx Yaris: 
91 NE 366. 

[b] As between the carrier and 
an assignee of the bill of lading, 
such bill is not subject to parol 
variation. Dickerson v. Seelye, 12 
BarbamGgNg vYs)) 992 a RichtsSof ethird 
person precluding reception of parol 
evidence generally see infra § 1729. 


Receipts generally see infra 
§§ 1520-1525. 
31. U. S—The Delaware v. Ore- 


gon Iron Co., 14 Wall. 579. 20 L. ed. 
779; King v. The Lady Franklin, 8 
Wall. 325, 19 L. ed. 455; John Vit- 
tuci Co. v. Canadian Pac. R. Co., 238 
Fed. 1005; Vanderbilt v. Ocean SS. 
Co., 215 Fed. 886, 182 CCA 226; In- 
man v. Seaboard Air Line R. Co., 159 
Fed. 960; The Presque Isle, 140 Fed. 


202; De Sola v. Pomares, 119 Fed. 
873: Petrie v. Heller, 35 Fed. 310; 
O’Rourke v. Two Hundred and 


Twenty-One Tons of Coal, 1 Fed. 619; 
Chapin v. Siger, 5 F. Cas. No. 2,600, 
4 McLean 378. 

Ala.—Ex p. Louisville, .ete., R. Co., 
176 Ala, 631,°58 S° 315; Alabama 
Great Southern R. Co. v. Norris, 167 
Ala. 311, 52 S 891; Tallassee Falls - 
Mfg. Co. v. Western R. Co., 117 Ala, 
520, 23 S 139, 67 AmSR 179; Louis- 
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parol contract, the subsequent receipt of a bill of : 
lading does not preclude the shipper from relying | 


on the parol contract.*? 


A statement as to the condition of goods at the | 
time of their receipt m a bili of lading is merely 
prima facie evidence and parol evidence is admis- | 
sible to show the actual condition of the goods.** 
Railroad or Steamship Tickets. 
Railroad or steamship tickets are within the rule 
against variation or contradiction so far as they 
express the contract,** but they are not necessarily 


[§ 1467] ce. 


ville, ete. R. Co. v. Fulgham, 91 
Ala. 555, 8 S 803; Wayland v. Mosely, 
5 Ala. 430, 39 AmD 335; - Nashville, 
Gic-2 Re Co. Ve Farell, 14 Ata A: 
380, 70 S 986; Louisville, etc., R. Co. 
v. Williams, 5 Ala. A. 615, 56 S 865, 
59 S 673. 
Conn.—Jones v. 
40. 
Ga.—McElveen v. Southern R. Co., 
109 Ga. 249. 34 SE 281, T7 AmSR 
371; Richmond, etce., R. Co. v. Shomo, 
90 Ga. 496, 16 SE 220. 
Ill—Shafton Co. v. St. Louis, etc., 
Rm. Cows 14 Bl AS P2ae 
Ind.—Stewart v. Cleveland, etc., R. 


Warner, 11 Conn. 


Co., 21 Ind. A. 218, 52 NE 89. 
Iowa.—Hanley vy. Chicago, ete. R. 

Co., 154 Iowa 60, 134 NW 417. 
Kan.—Farmers’ Grain, ete., Co. v. 


Union Pac. R. Co., 103 Kan. 527, 175 
PP 509. 

La.—Sonia Cotton Oil Co. The 
Red River, 106 La. 42, 30 S 
AmSR 293; Center v. Torry, 8 Mart. 
206. 

Mass.—Porter v. Oceanic SS. Co., 
223 Mass. 224, 111 NE 864; Shaw v. 
Gardner, 12 Gray 488. 

Mich.—Nelson Grain Co. v. Ann 
Arbor R. Co., 174 Mich. 80, 140 NW | 


Vv. 


486; Sturges vy. Detroit, etc., R. Co., | 
166 Mich. 231, 131 NW 706; Cohen 


v. Jackoboice, 101 Mich. 409, 59 NW 
665. 

Minn.—Minneapolis, ete., R. Co. v. 
Home Ins. Co., 55 Minn. 236, 56 NW 
815, 22 LRA 390; Ortt vy. Minneapolis. 
R. Co., 36 Minn. 396, 31 NW 


Mo.—Erb v. Keokuk Packet Co., 
43." Mo. : bas Yazoo ete.. RY’ Co... iv: 
Picher Lead Co., (A.) 190 SW 387; 
Banks vy. Chicago, ete, R. Co., 153 
Mo. A. 469, 134 SW 1071. 

Nebr.—Whitnack y. Chicago, etc.. 
R. Co., 82 Nebr. 464, 118 NW 67, 130 
AmSR 692, 19 LRANS 1011. 

N. Y—Loomis v. New York Cent., 
étc., 7R. .Coxzl203. N. 2¥oc3b9,- SGN 
748, AnnCas1913A 928 [rev 136 App. 
Div. 913, 120 NYS 1132, and rearg 
den 204 N. Y. 588 mem, 97 NE 1108 
mem]; Hili v. Syracuse, ete., R. Co., 
73 N. Y. 351, 29 AmR 163 [rev 8 
Hun 296, and dist Bostwick v. Balti- 
moreete,7 BR Co,pr 450 .N.2 212); 
White v. Ashton, 51 N. Y. 280; Long 
v. New York Cent. R. Co., 50 N. Y. 
76; Fitzhugh v. Wiman, 9 N. Y. 559; 
White v. Van Kirk, 25 Barb. 16; 
Edwin B. Stimpson Co. vy. Chicago, 
ete. R. Co., 164 NYS 68; Pennsyl- 
vania R. Co. vy. Reifel, 90 Misc. 696, 
154 NYS 202. 

N. D.—Knapp v. Minneapolis, 
R. Co., 34 N. D. 466, 159 NW 81. 

Oh.—Cincinnati, ete., R. Co. v. Pon- 
tits, 149. Oh. e Stiv21i; 2 AmmR '3925 
Stevens vy. Lake Shore, etc., R. Co., 
202 Obe=Gir.  Ctsl4? 114 Oh. (Gis? Dee. 


etc., 


168; Cleveland, etc. R. Co. v. La 
Tourette, A2Oh. .CirseCt.i 279,  AvQh: 
Cir. Dec. 486. 

Pa.—U. *S. Horse Shoe Co. v. 
American Exp. Co., 250 Pa. 527, 95 A 
706; Warden v. Greer, 6 Watts 424; 
Armour v. U. S, Express Co., 52 Pa. 
Super. 329. 

R. I.—Gardner y. Chace, 2 R. I. 
112. 

S. C.—Benjamin v. Sinclair, 17 


Sip Ce Lin hT4 


Tex.—Arnold vy. Jones, 26 Tex. 335, 


303, 87 | 


| 


| goods from 


EVIDENCE 
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$2 AmD 617; Texas-Cent. 
Hannay-Frerichs, (Civ. 
250; St. Louis Southwestern R. Co. 
vw. Cates sid Pex. Crys AS 135729338 
SW. 648. 

Wash.—John Vittucci Co. v. Cana- 
dian Pac. R. Co., 102 Wash, 686, 174 
P, 'S815 

[a] 
to the same rule. 
130 App. Div. 
v. Wells, 39 S. D. 389, 164 NW 967. 

{[b] Place or mode of stowing.— 
Inasmuch as a bill of lading which is 
silent as to the place of storage in 
a ship imports a contract, according 
to the customs of shipping, that the 
goods are to be stored under deck, 


An express receipt is subject 
Jonasson v. Weir, 


| parol evidence of an agreement that 


the goods might be stored on deck 


is inadmissible. Creery y. Holly, 14 
Wend. (N. Y.) 26. But compare 
Doane v. Keating, 12 Leigh (39 Va.) 


391, 37 AmD 671 (where one shipped 
New York to Norfolk, 
and the bill of lading was in the 
usual form, not mentioning that the 
shipment was a deck load, parol evi- 
dence that the 
stored on deck was admissible). 

{c] A guaranty of the payment of 
freight written on the back of the 
bill of lading cannot be shown by 
parol evidence to have been intended 
as security for the payment of the 
freightein place of the lien held by 
ee carrier. Jones vy. Hoyt, 25 Conn. 
74. 

{d] Evidence not tending to vary 
bill of lading.— (1) Where the defense 
to an action for the freight of a 
cargo is that it was carried under 
special charter by the day, and a 
bill of lading of the cargo has been 
introduced, evidence that it is not 
customary to give a bill of lading 
where the boat is chartered by the 
day is admissible, for such evidence 
does not tend to yary the purport of 
the bill of lading, but goes to show 
that if the fact had been as _con- 
tended for by defendant they would 
have been unable to produce the 
paper in question. Zimmerman vy. 
Rainey, 26 Misc. 795, 56 NYS 199. 
(2) So too evidence to fix a liability 
on others than the signer does not 
vary the contract within the mean- 
ing of the rule. MeTyer v. Steele, 
26 Ala. 487. 

fe] An exception to the rule 
stated in the text, which effects a 
modification of the principle, is rec- 
ognized where the bill of lading is 
executed and delivered, or the freight 
charges are paid as_ stipulated 
therein, and there has been published 
and posted for public inspection in 
the office of the carrier, where it 
could be seen by the shipper or con- 
signee, an order of the carrier, al- 
lowing authorized special rates for 
certain classes of freight to be used 
for particular purposes, and directing 
the freight to be paid for at the 
regular tariff rates, the overcharge 
to be refunded upon application. 
Louisville, ete., R. Co. v. Fulgham, 
91 eis: 555, 8 S 803. 

32. -Ex p. Louisville, ete., R. Co., 
176 Ala. 630, 58S 315; Chicago, ete., 
R. Co. v. Hull, 76 I. A. 408, 414. 

“Appellant further contends that 
the bills of lading, being made and 


528, 115 NYS 6; Strong |} 


goods were to be) 


[$§ 1466-1468 


of a contractual nature,*> and where they are. re- 
garded as tokens that the fare has been paid rather 
than as contracts they are not within the rule.*® 
The provisions of a railroad ticket may be sup- 
plemented by parol evidence of a special agreement 
on the part of the company to stop a train at a 
point at which it was not scheduled to stop.>* 

(e) Employment.*® 
written contract of employment cannot be varied or 
contradicted by parol.*® 
showing that the duration of the employment was 


The terms of a 


This rule precludes any 


R. Co. v.|; delivered subsequent to the verbal 
A.) 130 SW} 


agreement, superseded any previous 
conversations as testified by ap- 
pellee, and that the testimony of 
appellee in that regard was incom- 
petent. We think this contention can 
not be maintained. The verbal 
agreement was made before the 
goods were delivered; and the bills 
of lading not made and delivered to 
appeliee until some time afterward, 
when the apples had been shipped, 
and there is no evidence that ap- 
pellee ever assented to any change in 
the original oral contract he made 
with Wolfenden. Under these cir- 
cumstances the rule that prior con- 
versations are merged in the subse- 
quent written contract does not ap- 
ply.” ‘Chicago, etc.,° R. 766. yeh; 
supra. 
16 fil. 


33. Bissel v. Price, 408; 


Kimball v, Brander, 6 La. 711; War- 
| den v. Greer, 6 Watts (Pa.) 424; 
Blade vy. Chicago, ete. R. Co., 10 
Wis. 4. 


384 Bachman vy. Clyde SS. Co., 152 


Fed. 403, 81 CCA 529; Walker v. 
Price, 62 Kan. 327, 62 P 1001, 84 
AmSR 388, 52 LRA 323; Stmis v. 
New York, ete:, R. Co., 1 Mise. 179, 
20 NYS 639. 

fa] Where a printed railroad. 


ticket is lost before use, evidence 
that at the time of purchase the 
agent of the railroad company orally 
agreed to issue a duplicate in case 
of loss is inadmissible. Simis v. 
New York, ete., R. Co., 1 Mise. 179, 
20 NYS 639. 

{b] Time of expiration—Where 
the ticket contains a full and un- 
ambiguous printed contract signed 
in ink by the purchaser, that it shalt 
expire on a date shown by punch 
marks on its margin, parol evidence 
of statements made by the ticket 
agent at the time, contradictory. of 
the contract contained in the ticket, 
eannot be admitted. Rolfs v. Atchi- 


son, ete,, Ri-Co. 66 Kan 272571 P 
526. 

35. Coine v. Chiqago, etc., R. Co., 
123 Iowa 458, 99 NW 184. 

36. Coine vy. Chicago, ete., R. Co., 


123 Iowa 458, 99 NW 1384; Van Bus- 
kirk vy. Roberts, 31 N. Y. 661; Quimby 
v. Vanderbilt, 17 N. Y. 306, 72 AmD- 
469; Levan y. Atlantic Coast Line R. 
Co., 86 S. C. 514, 68 SE 770. 

37. Evansville, ete, R. Co. v. Wil- 
son, 20 Ind. A. 5, 50 NE 90. 

Prior and contemporaneous col- 
lateral agreements generally ses 
infra §§ 1662-1678. 

38. Amount of compensation see 
supra § 1385. 

Duration of contract see supra 


§ 1383. 

39. U. S—Rail. etc., Coal Co. v. 
Paisley, 233 Fed. 337, 147 CCA 273; 
Thullen y. Triumph Electric Co., 227 
Fed. 837, 142 CCA 361 [aff 235 Fed. 
74]; Standard Scale, ete., Co. v. Rei- 
ter, 227 Fed. 414, 142 CCA 110; Cres- 
sey v. International Harvester Co., 
206 Fed. 29, 124 CCA 163; Meyerson 
v. Hart, 167 Fed. 965, 93 CCA 365 
[eertiorari den 214 U. S. 516, 29 SCt 
697, 53 L. ed. 1064]; The Ucayali, 164 
Fed. 897. 


Ala.—Drennan y. Satterfield, 119 
Ala. 84, 24 DS 723. 
Ark. Ark. 


For later cases, developments and changes in the law see cumulative 


Annotations, same title, page and notanumber, 


: . 


§ 1468) 


by a parol agreement to be different from the term 
stated in the written contract,*® that the compen- 


385, 192 SW 193; Griggs v. Randolph 
County School Dist. No. 70, 87 Ark. 
93, 112 SW 215; Pratt v. Meyer, 75 
Ark. 206, 87 SW’ 123. 
Cal.—Cameron v. Ayres, 175 Cal. 
662, 166 P 801; Kendrick vy. Hansen, 
35 Cal. A. 578, 170 P 675; Edgar 
Bros. Co. v. Schmeiser Mfg. Co., 
33 Cal. A. 667, 166 P 3866; Diamond 
v. Fay, 23 Cal. A. 566, 188 P 933. 
Colo.—McFadden y. Pyne, 46 Colo. 
319, 104 P 491; Starbird v. Davis, 
27 Colo. A. 467, 150 P 244, 
Ga.—Gainesville v. Jaudon, 145 Ga. 
299,. 89 SE 210; Citizens’ Bank v. 
Southern Securities, ete, Co., 143 
Ga. 101, 84 SE 465; Decatur v. Jau- 
don, 1386 Ga. 854, 72 SE 351. 
Hawaii. — Brooks vy. Enberg, 2 
Hawaii 141, 
Ida.—Green v. Consolidated Wagon, 
etc., Co., 30 Ida. 359, 164 P 1016. 
Ill.—Holmes v. Stummel, 15 Ill. 
412; Hesse v. Colby, 197 Ill. A. 642 
[rev_on other grounds 273 Ill. 523, 


113 NE 78]; Huss v. Ford, 197 Ill. 
A. 199; Overby v. Prudential Ins. 
Co., 181 Ill. A. 327; Hair v. John- 


son, 35 Ill, 562. 

Ind.—Mobley v. J. S. Rogers Co., 
119 NE 477. 

Iowa. — Welke v, Wackershauser, 
143 Iowa 107, 120 NW 77; Plano Mfg. 
Co. v. Hich, 97 NW 1106; Mann v. 
Le Grand Independent School-Dist., 
52 Iowa 130, 2 NW 1005. 

Kan.—Buxton y. Colver, 102 Kan. 
871, 171 P 1158. 

Me.—Chaplin vy. Gerald, 104 Me. 
DSioenlihy Ane Tali oe 
Md.—Boswell v. Hostetter, 129 Ma. 
53, 985A. 222: 


Mass.—Zerrahn y. ODitson, 117 
Mass. 553. 
Mich.—Axe v. Tolbert, 179 Mich. 


556, 146 NW 418; Superior Drill Co. 
v. Carpenter, 150 Mich. 262, 114 NW 
67; Haas v. Malto-Grapo Co., 148 
Mich. 358, 111 NW 1059. 

Minn.—Allen vy. Torbert, 140 Minn. 
195, 167 NW 10383; Bell Lumber Co. 
yore 136 Minn. 106, 161 NW 

Mo.—Simms ‘vy. Gilmore, 149 Mo. 
A. 550, 130 SW 1120; Sundmacher v. 
Lloyd, 114 Mo. A, 317, 89 SW 368. 

N. H.—Sanborn vy. Boston, etc., R. 
Co.,-76 N. H.. 523,86 A 157. 

N. Y.—Studwell v. Bush Co., 206 
N. Y. 416, 100 NH. 129; Howard v. 
Breitung, 172 App. Div. 749, 159 NYS 
115; Keepers v..M. Hartley Co., 159 
App. Div. 4738, 144 NYS 738; Whitlock 
v. Childwold Park Hotel Co., 139 
App. Div. 351, 123 NYS 1084; Leavitt 
v. De Vries, 127 App. Div. 721, 111 
NYS 998; Wightman v. New York 
L. Ins. Co., 119. App. _Div., 496, 104 
NYS 214; Kramer v. Wien, 92 Misc. 
159, 155 NYS 198; :Title Ins.-Co. v. 
Hawes, 76 Misc. 478, 1385 NYS 608; 
Van Patten v. Taber, 71 Misc. 610, 
130 NYS 1055; Hlectrical Audit, etc., 
Co.. v. Greenberg, 56 Misc. 514, 107 


NYS 110; Hirt v. Mayer, 165 NYS 
200; Rosen v. Vienna Roll Baking 
Co., 163 NYS 90; Leifer v. Schein- 


man, 162 NYS 1086; Newcomb v. 
Whitehouse, 162 NYS 249; Schroeder 

v. Fine, 131 NYS 575, 
Oh.—Pollock y. Cohen, 32 Oh. St. 
82 Or. 518, 


514. 
Beard, 
162 P 258. 


Or.—Snow v- 

Pa.—Caveny v. Curtis, 257 Pa. 575, 
101° TA: 853). Tvery Vv. Phillips;») 1:96. 
Pa. 1, 46 A 133. 

S. D. — Roberts v. 
Threshing Mach. Co., 
67 NW 607, 59 AmSR 777. 

Tenn.—McClanahan  v. 
Humpbhr, 120. ~ 

Tex.—Gulf, ete; sR: Co. v. Poin- 
dexter, 70 Tex. 98, 7 SW 3816; Pop- 
plewell v. Buchanan, (Civ. A.) 204 


Minneapolis 
S.-42Dh ub 79, 


Keeble, 1 


- SW 874; Moore v. Studebaker Bros. 


Mfg. Co., (Civ. A.) 136 SW 570; J. I. 


- Case Threshing Mach, Co. v. Wright 


Hardware Co., 61 Tex. Civ. A. 481, 


EVIDENCE 


130 SW 729; Wolf Cigar Stores Co. 
v. Kramer, (Civ. A.) 89 SW 995; 
Presidio County v. Clarke, 38 Tex. 
Civ. A. 320, 85 SW 475. 

Vt.—Borley v. McDonald, 69 Vt. 
309, 38 A 60. 

Va.—Mann v. King, 6 Munf. (20 
Va.) 428. 

Wash.—Orr Co. v. Interlaken Land 
Co., 74 Wash, 340, 133 P 599. 

Wis.—Kilpinski vy. Bishop, 143 Wis. 
390, 127 NW 974. 

Eng.—Emery, v. Parry, 
Rep. N.S. 152: 

Newfoundl.—Newport v. Thomas, 1 
Newfoundl, 373. 

{a] This rule has been applied to 
contracts: (1) Of agency. Claflin v. 
Continental Jersey Works, 85 Ga. 27, 
11 SE 721; Welke v. Wackershauser, 
143 Iowa 107, 120 NW 77; Haas v. 
Malto-Grapo Co., 148 Mich. 358, 111 
NW 1059; State v. State Bank, 45 
Mo. 528; Mechanics’ Bank y. Schaum- 
burg, 38 Mo. 228; Ashley v. Bird, 1 
Mo. 640, 14 AmD 313; Pollock v. 
Cohen; 326 Ohe eSt.,514-e2Coulter ive 
Portland Trust Co., 20 Or. 469, 26 
P 565, 27 P 266; Roberts v. Minne- 
apolis Threshing Mach Co., 8 S, D. 
579, 67 NW 607, 59 AmSR 777; Reese 
v. Medlock, 27 Tex. 120, 84 AmD 
611; Rogers v. Tompkins, (Civ. A.) 
87 SW 379; Morton v. Morris, 27 
Tex. Civ. A. 262, 66 SW 94; Mann 
v. King, 6 Munf. (20 Va.) 428; Hogg 
v. Snaith, 1 Taunt. 347, 127 Reprint 
867; Serré dit St. Jean v. Metropoli- 
tan Bank, 21 LCJur 207. (2) Be- 
tween an insurance company and its 
agent. Partridge vy. Phenix Mut. 
Ings Co. 455 Wall GUS.) 25735720. 
L. ed. 229; Montgomery v. AXtna L. 
Ins. -Co.j 97 Fed. -913,..88 CCA: 553; 
Overby v. Prudential: Ins. Co., 181 
Ill. A. 327; Stowell v. Greenwich Ins. 
Go, 163, Ni YY. 298.7 57 NE 480) [rev 
20 App. Div. 188, 46 NYS 802]; Bor- 
ley v. McDonald, 69 Vt. 309, 38 A 
60. (3) Between a broker and his 
employer. Diamond v. Fay, 23 Cal. 
A. 566, 188 P 933; McFadden v. Pyne, 
46 Colo. 319, 104 P 491; Alvord v. 
Cook, 174. Mass. 120, 54 NE 499; 
Axe v. Tolbert, 179 Mich. 556, 146 
NW 418; Finck v. Schaubacher, 34 
Misc: 547521699 INS. 9.773 Nunn ov. 
Townes, (Tex. Civ. A.) 23 SW 1117. 
(4) Between .a state and its em- 
ployee. Com. vy. Snyder, 40 Pa. 
Super, 485 [aff 227 Pa. 346, 76 A 
1119]. (5) Between school directors 
and a teacher. Griggs v. Randolph 
County School Dist. No. 70, 87 Ark. 
93, 112 SW 215. (6) Between a mail 
contractor and a_— subcontractor. 


LU sae TL. 


Pierce v. Walker, 23 Iowa 424. (7) 
For work on a railroad. Bupp v. 
©’Connor; 1) Tex. Civie Al 9328, 022 
SW 619. (8) For the felling, cut- 


ting, hauling, or delivery of logs or 
timber. Godkin vy. Monahan, 83 Fed. 
116, 27 CCA 410; Hodgdon v. Wal- 
dron, 9 N. H. 66; Veeder vy. Cooley, 2 
Hun (N. Y.) 74; Ford v. Summers, 
(Tex. Civ. A.) 26 SW 459. 

[b] Meaning of term “services.”— 
Evidence that at the time an actress 
made a written agreement with the 
proprietor of certain theatrical com- 
panies “to render services at any 
theaters” it was agreed that the 
word ‘services’ meant services in 
a particular part in a certain play, 
contradicts the instrument, and is 
inadmissible. Violette v. Rice, 173 
Mass. 82, 53 NE 144. 

[c] Where written instructions 
are given by one person to another, 
with respect to the transaction of 
certain business of the former, and 
such instructions are received and 
acted upon by the latter, parol evi- 
dence is not admissible to control 
them whether considered as a con- 
tract in writing between the parties, 
or as an authoritative direction in 
writing from a principal to _ his 
agent. Richardson vy. Churchill, 5 


[22.C.J.] 1111 


sation to be paid was other than that stipulated 
for therein,#4 or that services for which payment 


Cush. (Mass.) 425. 

{d] Resolutions of the executive 
committee of a corporation relative 
to paying a share of profits to the 
president in addition to his salary 
are not within the parol evidence 
rule, they not purporting to be a 
contract, but merely amounting to 
authority to make a contract. Young 
V.. Ure Sal eMlorte.. ete. BOO; aaa Nem Ye 
279, 108 NE 418 [rev 156 App. Div. 
515, 141 NYS 364]. 

Shipping articles see Seamen [35 


Cye 1133]. 
40. Ala.—Drennen vy. Satterfield, 
129 Alas 384) 224 SP72 3% 


Ark.—Griggs v. Randolph County 
School Dist. No. 70, 87 Ark. 93, 112 
SW 215. 

Iowa.—Mann y. Le Grand Indepen- 
dent School-Dist., 52 Iowa 130, 
NW 1005 [dist Cook vy. North Mc- 
Gregor Independent Dist., 40 Iowa 
444; Athearn v, Millersburg Indepen- 
dent Dist., 33 Iowa 105]. 

Mass.—Picard v. Beers, 195 Mass. 
419, 81 NE 246. 

N. Y.—Shelmire v. Williams, 68 
Hun 196, 22 NYS 847; Hirt v. Mayer, 
165 NYS 200; Hebberd v. American 
sheet Metal Lath Co., Inc., 150 NYS 
72. 

Or.—Leavitt v. Dimmick, 86 Or. 
278, 168 P 292. 

Ate Poe is VietRoes Le Rai PEs 


; Legal effect of writing as to dura- 
tion of contract see supra § 1383. 


41. U. S.—Cressey vy. Interna- 
tional Harvester Co., 206 Fed. 29, 
124 CCA 163. 

Cal.— McDonald y. Poole, 113 Cal. 
437,545 P7702: 

Ga.—Connor vy. Lasseter, 98 Ga. 


708, 25 SE 830. 

Ill—Tolman v. Shuflitowski, 159 
il. A. 549. 

Ky.—Castleman v. Southern Mut. 
L. Ins. Co,,; 14 Bush 197. 

Me.—Clarke v. Eastern Advertiser 


Co., 106 Me. 59, 75 A 303. 

Mich.—Pammel y. Pacific Mut. L. 
ries Co., 157 *Mich. (204, 1121 ; NW 
760. 


Minn.—Allen v. Torbert, 140 Minn. 
195, 167 NW 1033. 

Mo.—Kenefick v. 
Type Edy. Co., 72 Mo. A. 381. 

N. Y.—wWhite Co. v. White Motor 
Co., 159 App. Div. 716, 144 NYS 960; 
Leavitt v. De Vries, 127 App. Div. 
2a VAL ON YS = 1998) | Deering env: 
Schreyer, 58 App. Div. 322, 68 NYS 
1015 [rev on other grounds 171 N. Y. 
451, 64 NE 179]; Mallon v. Story, 2 
E. D. Smith 331; Kramer y. Wien, 
92 Mise. 159, 155 NYS 1938; Warne 
v. White, 164 NYS 30. 

Pa.—National Freight Bureau vy. D. 
B. Martin Co., Pa. Super. 474. 

S. D. — Roberts v. Minneapolis 
Threshing Mach. Co., 8 S. D. 579, 67 
NW 607, 59 AmSR 1777. 

Tex.—Moore vy. Studebaker Bros. 
Mfg. Co., (Civ. A.) 186 SW 570; San- 
born v. Plowman, 138 Tex. Civ. A. 
95, :355SiW.1193-. 

Wash.—Ross v. Portland Coffee, 


Missouri Brass 


ete., Co., 30 Wash. 647, 71 P 184. 
fa] A contract allowing a com- 
mission on the annual _ renewal 


premiums collected on existing poli- 
cies within the territory allotted to 
the general agent of an insurance 
company cannot be varied by parol 
evidence to incorporate therein a 
collateral guaranty as to the amount 
of such renewal premiums. Mont- 
gomery v. Adtna L. Ins. Co., 97 Fed. 
918, 88 CCA 553. 

[b] An agreement for a share of 
the “profits” refers to the profits in 
a mercantile sense and a_ different 
meaning cannot be established by 
parol. Chilberg v. Jones, 3 Wash. 
530, 28 P 1104. 

[ce] Evidence of an agreement to 
pay a bonus is inadmissible. McGar- 
rigle v. McCosker, 83 App. Div. 184, 
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was promised by the contract were rendered gratui- 
tously.*2, But where the contract is ambiguous as to 
the services to be rendered, parol evidence may be | 
received to aid in the construction thereof.** 

(f) Guaranty or Suretyship. A writ- 
ten undertaking of guaranty or suretyship cannot 
be varied or contradicted by parol or extrinsic evi- 
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dence,** but such evidence may be 


ply a guaranty to its subject matter.*® 


82 NYS 494 [aff 178 N. Y. 637 mem, | 
71 NE 1133 mem]. 

Legal effect of writing as to com- 
pensation see supra § 1355. 

42. Worthington Vv. Plymouth 
County R. Co., 168 Mass. 474, 47 NE 
403. 

43. Davis v. Dodge, 126 App. Div. 
469, 110 NYS 787. 

[a] MDlustration.—Where plaintiff, 
a professional race horse driver 
and trainer, who had worked for de- 
fendant fort some time, executed a 
written contract agreeing to give 
“his entire business services” to de- 
fendant for a specified time, the con- 
tract was ambiguous as to the kind 
of services plaintiff was to render, 
and parol evidence to show that it 
was the intention of the parties that 
the services were to be such as de- 
fendant required in plaintiff's special 
line of work, and that it was not the 
intention of the parties that defend- 
ant should be entitled to direct plain- 
tiff to devote his time to whatever 
engagement defendant saw fit was 
admissible. Davis v. Dodge, 126 App. 
Div. 469, 110 NYS 787. 

Construction of language generally 
see infra §§ 1570-1606. 

44. U. S—Gilbert v. Moline Plow 
Co., 119 U. S. 491, 7 SCt 305, 30 L. 
ed. 476. 

Ala.—Leftkovitz v. Gadsden First 
Nat. Bank, 152 Ala. 521, 44 S 613; 
Sanford v. Howard, 29 Ala. 684, 68 
AmD 101. 

Ariz.—Stewart v. Albuquerque Nat. 
Bank, 30 P 3038. 

Ark.—Ford vy. Fix, 112 Ark. 1, 164 
SW 726; Highsmith v. Hammonds, 
95 Ark. 400, 138 SW 635; West-Win- 
free Tobacco Co. vy. Waller, 66 Ark. 
445, 51 SW 320. 

Cal.—Redondo First Nat. Bank v. 
Spalding, 177 Cal. 217, 170 P 407; 
Lompoc Valley Bank v. Stephenson, 


156 Cal. 350, 104 P 449; Adams v. 
Wallace, 119 Cal. 67, 51 P 14; Town- 
send vy. Sullivan, 3 Cal. A. 115, 84 
4357 

Colo.—Doyle v. Nesting, 37 Colo. 


522, 88 P. 862. 

Conn.—Goldfarb v. Cohen, 92 Conn. 
277, 102 A 649; Allen v. Rundle, 50 
Conn. 9, 47 AmR 599. ; 

D. C.—McGuire v. Gerstley, 26 
App. 193 [aff 204 U. S. 489, 27 SCt 


832551 Died. 581]. 
Ga.—Christopher v. Georgian Co., 
J, Gai MOF, $90) SH IOT: 


Ill.—Sinnickson v. Perkins, 231 Ill. 
492, 83 NE 194; Schroer v. Wessell, 


Soe dlikls Jones* v. Albee," 70enl: 
34; Sinnickson v. Perkins, 137 Ill. 
A. 10 [aff 231 Ill. 492, 83 NE 194]. 


Ind.—Hart-Kraft Motor Co. y. In- 


dianapolis Motor Car Co., 183 Ind. 

be 109 NE 395 Trentman =v. 

Fletcher, 100 Ind. 105. ' 
Jowa.—Schumacher vy. Dolan, 154 


Iowa 207, 134 NW 624; Domestic 
Sewing Mach. Co. v. Webster, 47 
lowa 357. 

Kan.—Brenner v. Luth, 28 Kan. 


581; Pease Piano Co. v. Matthews, 5 
Kan. A. 370, 48 P 449. 


Ky.—Farmers’ Bank v. Wickliffe, 
13t) Ky. 8787, 116 SW 249. 

La.—Furguson v. Glaze, 12 la. 
Ann. 667, 

Me.—Monroe v. Matthews, 48 Me. 
Boon 


Mass.—Boston, etce., Glass Co. v. 
Moore, 119 Mass. 435. 


Mich.—Morris y. Lucker, 158 Mich. 


EVIDENCE 
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| 
received to ap- | 
| 


518, 123 NW 21; Otto v. Braman, 142 

Mich. 185, 105 NW _ 601. 

Miss.—Pollock y. Helm, 54 Miss, 1, 
AmR 342. 

Mo.—St. Louis Third Nat. Bank v. 


28 


St. Charles Sav. Bank, 244 Mo. 554, 
149 SW 495; Milan Bank’y. Rich- 
mond, 235 Mo. 532, 139° SW 352; 
Kansas City v- Youmans, 213 Mo. 
151, 112 SW 225; Squier y. Evans, 
127 Mo. 514, 30 SW 143; State v. 
Potter, 63 Mo. 212, 21 AmR 440; 


Cockrell y. Williams, 195 Mo, A. 400, 
193 SW 869; Burns y. Limerick, 178 
Mo. A. 145, 165 SW 1166. 


Mont.—Gillett y. Clark, 6 Mont. 
490,99) PO S$23. 
Nebr.—Maxwell vy. Burr, 44 Nebr. 


31, 62 NW 236. 

N. J.—Newcomb y. Kloeblen, T77 
Nees Ee 19s A bP) SS —CLRANS 
724, 


N. Y.—Henry McShane Co. vy. Pa- 
dian, 142 N. Y. 207, 36 NE 880 [rev 
1 Misc. 332, 20 NYS 679]; Hamilton 
Trust Co. v. Shevlin, 156 App. Div. 
307, 141 NYS 232 [aff 215 N. Y. 735 
mem, 109 NE 1077 mem]; Sherman 
v. Pedrick, 35 App. Div. 15, 54 NYS 
467; Anselwitz v. Greenstein, 98 Misc. 
5935-163" NYS’ 180.) > 

N. C—Wear-Well Pants Co. v. 
West, 175 N. C. 565, 96 SE 33; Royal 
v. Southerland, 168 N. C. 405, 84 SE 


708, AnnCas1917B 623; Basnight v. 
Southern Jobbing Co., 148 N. C. 350, 
62 SE 420; Mudge v. Varner, 146 


N. C. 147, 59 SE 540; Nixon y. Long, 
33. IN: Go 428% 
Oh.—Deming y. Ohio Agricultural, 


ete., College, 31 Oh. St. 41; Neil v. 
Ohio Agricultural, etc., College, 31 
Oh. St. 15; Williamson y. Hall,.1 
Oh. St. 190. 

Pa.—Pheenix Mill Co. y. Kresge, 
254 Pa. 36, 98 A 772; Title Guaranty, 
etc., Co. v. Lippincott, 252 Pa. 112, 
97 A 201; Ellmaker v. Franklin F. 


Ins. Co., 5 Pa. 183; McCambridge & 


Cos, \ Eitd. ve rO' Callachan,.” “27% Pas 
Super. 199. 

R. I.—Di Iorio vy. Di Biasio, 21 
R. I. 208, 42 A 1114. 

S. C.—Kinloch v. Brown, 29 S. C. 


L. 284. 
Tex.—Wilson vy. Childress, 2 Tex. 
A; Civ. Cas.°§ 425. 


Vt.—Hakes vy. Hotchkiss, 23 Vt. 
231. 
Wis.—Sentinel Co. vy. Smith, 150 


Wis. 231, 136 NW 602. 

Eng.—Holmes y. Mitchell, 7 CG. B. 
N. S. 361, 97 ECL 361, 141 Reprint 
856, 12 ERC 464. 

B. C.—Macdonald vy. 
13h) MOK eee 

Ont.—Irvine y. Nicholson, 20 U. Cc. 
Q. B. 464. 

Sask.—Kimball Lumber Co. y. An- 
derson, 27 DomLR 555. 

{a] “The leading case in this 
country is Grant v. Naylor, 4 Cranch 
(U.,.S.) 224, 2 L. ed. 603.” Duffy Co. 
v. Toddebush, 157 App. Div. 688, 142 
NYS 790, 791. 

. [b] Evidence is not admissible to 
prove: (1) That a continuing guar- 
anty was not intended to be con- 
tinuous. Schneider-Davis Co. Wie 
Hart;23Tex! Civ. “A. 529557 "Sw 
903. (2) That a guaranty. for all 
goods sold to a certain person “until 
further notice’ was limited to one 
year. Indiana Bicycle Co. v.° Tut- 
tle, 74 Conn. 489, 51 A 538. (3) That 
the guaranty was to be made good 
out of certain funds only. McCam- 


Fletcher, 22 


(g) 


parol or extrinsic evidence to contradict or vary a 
written contract applies to contracts of indemnity.** 
(nh) Insurance. 
tract in writing merges.all previous negotiations 
leading up thereto and, if its terms are tree from 
doubt or ambiguity, cannot be altered or contra- 
dicted by parol or extrinsic evidence unless in case 
of fraud or mistake, is appleable to contracts or 
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Indemnity. The rule excluding 


The rule that a con- 


bridge & Co., Ltd. vy. O'Callaghan, 27 
Pa. Super. 199. (4) That a guaranty 
of payment for all materials deliv- 
ered to a certain person up to a fixed 
amount was intended to apply only 
to materials furnished to be used 
in the execution of a particular con- 
tract. Henry McShane Co. y. Padian, 
142 N. ¥. 207, 36 NE 880 [rev 1 Misc. 
332, 20 NYS 679]. (5) That a guar- 
anty of payment of all sums to be- 
come due “on aceount of coal” from 
a certain colliery was limited to a 
particular kind of coal. Hutchinson 
v. Root, 2 App. Div. 584, 38 NYS i6 
[aff 158 N. Y. 681 mem, 52 NE 1124 
mem]. (6) That a continuing guar- 
anty of payment for goods delivered 
from time to time was intended as 


security for past indebtedness, 
Pritchett v. Wilson, 39 Pa. 431 
(where, however, the evidence was 


rejected on the ground that the guar- 
antor could not be affected by such 
an agreement between the person 
guaranteed and the creditor, to which 
he was not a party). 

[c] An imperfect description of a 
note in a guaranty thereof cannot 
be aided by parol. Ordeman y. Law- 


son, 49 Md. 135. 
45. Eckel v. Jones, 8 Pa. 501. 
[a] MTllustration——Parol evidence 


is admissible to show that a guar- 
anty of S's notes “payable to” E for 
a certain amount was intended to 
cover two notes drawn by §S to the 
order of a third person, on the same 
date with the guaranty, and in the 
aggregate amounting to the sum 
named, and by such third person 
transferred to E. Eckel v. Jones, 8 
Pa. 501, 502 (“There is no exact tech- 
nical meaning to be applied to the 
word ‘payable’ when used in con- 
tracts. It is to be taken according to 
the common acceptation of the word 
in the popular language of the coun- 
try and in that sense means due to, 
to be paid to, which would exactly 
fit the condition and description of 
Eckel in regard to these notes and 
the guaranty’). 

Application of instrument to sub- 
ject matter generally see infra § 1685. 
atee Conn.—Hall y, Rand, 8 Conn. 

Ky.—Price vy. Rodman, 2 Kyl 218, 
1 iKy One yr. 
ae be oe v. Wolcott, 2 Allen 
atl, 

N. Y.—Massachusetts Bonding, etc., 
Co. v. Thomson, 181 App. Div. 425, 
168 NYS 973; McNamee vy. National 
Surety Co., 156 NYS 758. 

N. C—Woodcock y. Bostic, 128 N. 
C. 2438, 38 SE 881. 


S. D—Bower y. Jones, 26° S. D. 
414, 128 NW 470. 
Wash.—tTraders’ Nat. Bank vy. 


Washington Water 22 
Wash. 467, 61 P 152s 

[a] An agreement to indemnify 
an indorser against loss on his in- 
dorsement of notes to a_ certain 


Power Co., 


amount is limited to the indorse- 
ment of notes, once only, to the 
amount indicated, and cannot be 


shown to have related to a continu- 
ing indemnity for indorsements of 
a series of notes. Hall vy. Rand, 8 
Conn, 560. 

[b] An indemnity against all 
damages or expenses for the selling 
of certain goods on execution cannot 
be shown to have been intended to 
apply only to the claims of a par- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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policies of insurance.‘7 


ticular person. Jones y. Wolcott, 2 
Allen (Mass.) 247 

47. U.S.—Lumber Underwriters v. 
Rife, 237 U. S. 605, 35 SCt 717, 59 
L. ed. 1140; Penman v. St. Paul 
F. & M. Ins. Cost 26 TUE Ss 1s; 30 
SCt_ 312, 54 L. ed. 493; Union Mut. 
L. Ins, Co. v. Mowry, 96 U. S. 544, 
24 L. ed. 674; Merchants Mut. Ins. 
Co. v. Lyman, 15 Wall. 664, 21 L. ed. 
246; Marine Ins. Co. vy. Hodgson, 6 
Cranch 206, 3 L. ed. 200; El Dia Ins. 
Co. v. Sinclair, 228 Fed. 833, 143 CCA 
231; Mulrooney v. Royal Ins. Co., 
157 Fed. 598 [aff 163 Fed. 833, 9) 
CCA 317]; Kentucky Vermillion Min., 
etc., Co. v. Norwich Union F. Ins. 
OCR AtaG Wea. 69bn 1, CCA 212 1 
Ocean SS. Co. v. Adtna Ins7iCoy 121 
Fed. 882; Phillips v. Union Cent. L. 
Ins, Co:,” 101 Fed. 33 [rev on other 
grounds 102 Fed. 19, 41 CCA 263]; 
McMaster v. New York L. Ins. Co., 99 
Fed. 856, 40 CCA 119 [aff 90 Fed. 
40]; Indemnity Mut. Mar. Assur. Co. 
v. United Oil Co., 88 Fed. 315; Union 
Nat. Bank v. German Ins. Co., 71 
Meare alone 19 CCAM 2 03-9 VEearn 6 Vv. 
Equitable Safety Ins. Co., 11 F. Cas. 
No. 6,299, 3 Cliff. 328. 

Ala.—Miles v. Sledge, 157 Ala. 528, 
47 S 595; Blanks v. Moore, 139 Ala. 
624, 36 S 783; Mobile L. Ins. Co. v. 
Pruett, 74 Ala. 487. 

Ark.—Germania Ins. Co. v. Brom- 
well, 62 Ark. 43, 34 SW 83. 

Cal.—Kinney v. Maryland Casualty 
Wows Seal VAL bo 115. P 456. 

Colo.—Fee v. Wells, 176 P 829. 

Conn.—Fidelity, etc., Co. v. Thames 
Ferry Co., 82 Conn. 475, 74 A 780; 
BISHOP Wawclay Hy. .6tc.; Ins. (Co, 45 
Conn. 430; Sheldon y. Hartford F. 
Ins, Co.,.22 Conn. 235,-58 AmD 430. 

Fla.—Georgia Home Ins. Co. vy. 
Hoskins, 71.Fla. 282, 71-S 285. 

Ga.— Wheeler v. New York Fidelity, 
etc.,.. Co... 129 Ga. 23%, -58, SH 709; 
Mutual Ben. L. Ins. Co. v. Ruse, 8 
Ga. 534; Blalock v. Empire L. Ins. 
Co., 138 Ga, A. 486, 79 SE 3874, é 
Ill.— Townsend vy. Equitable L, As- 
Sur. JSoc,” 263 Dll) 432, 1055. NE 
324; Hartford F. Ins. Co. v. Webster, 
69 Tll. 892; Winnesheik Ins. Co. v. 
Holzgrafe, 53 Ill. 516, 5 AmR 64; 
Wojciehowski v. National Council, 
HS ke «Si, 19 oll. Al 25430 Rives. ve 
Hanover en ins. Con.ls4 Tl sAc yi70% 
Michigan Mut. L. Ins. Co. v. Liphart, 
177 Ill. A. 645; Eagle F. Ins. Co. v. 
Spry Lumber Co.,. 138 Ill, A. 609; 
Cannon v. Michigan Mut. L. Ins. Co., 
103 Ill. A. 414; Dwelling House Ins. 
Co. v. Shaner, 52 Ill. A. 326. 

Ind.—King v. Enterprise Ins. Co., 
45 Ind. 438; Hay v. Meridian Life, 
Cte, (Con ot pind, AV 536, 101 NE 
651, 105 NE 919; Wells v. Vermont 
L. Ins. Co., 28 Ind. A. 620, 62 NE 
501, 68 NE 578. 

Iowa.—Phillipy v. Homesteaders, 
140. Iowa 562, 118 NW 880; Kelsey 
v. Continental Casualty Co., 131 lowa 
207, 108 NW 221, 8 LRANS 1014; 
State v. Harvey, 130 Iowa 394, 106 
NW 938; Congower v. Equitable Mut. 
L., ete, Assoc. 94 Iowa 499, 63 
NW 192; Russell v. Cedar Rapids Ins. 
Co., 78 lowa 216, 42 NW 654, 4 LRA 
538. . 

Kan.—Commercial Union Assur, 
Co. v. Norwood, 57 Kan. 610, 47 P 
529. 

Ky.—U. S. Fire Ins. Co. v. Bynum, 
143 Ky. 804, 137 SW 771; McGregor 
v. Metropolitan L. Ins. Co., 143 Ky. 
488, 136 SW 889; Prussian Nat. Ins. 
Co. v. Terrell, 142 Ky. 732, 135 SW 
416; Southern States Mut. L. Ins. 
Co. v..Herlihy, 138 Ky. 359, 128 SW 
91; Provident SEN Aal Ue Assur. Soc. v. 
‘Withers, 132 Ky. 541, 116 SW _ 350; 
National Mut. Ben. Assoc. Vv. Heck- 
man, 86 Ky. 254, 5 SW 565, 9 KyL 
525. - 

La.—Arguimbau v. 
Co., 106 La, 139, 30 S 148; 
Western Mar., etc., Ins. Co., 


Germania Ins. 
Bell v. 
5 Rob. 


Accordingly, where an in- 
surance policy provides that no officer, agent, ete., 


EVIDENCE 


423, 39 AmD 542, 

Me.—Bolton v. Bolton, 73 Me. 299. 

Md.—Williams v. New York L. Ins, 
Co., 122 Md. 141, 89 A 97; Cecil Coun- 
ty Citizens’ Mut. 10, Ins. Cor ee 
Conowingo Bridge Co., 116 Md. 422, 
82 A 372; Crook v. New York L. Ins. 
Co., 112) Md) 268, 75" A” 3883" New 
York Mut. L. Ins. Co. v. Murray, 111 
Md. 600, 75 A, 348; Prudential Ins. 
Co. v. Devoe, 98 Md. 584, 56 A 809. 

Mass.—Cauman y. American Credit 
Indemn,. Co., 229 Mass. 278, 118 NE 
259, AnnCasl1918E 841; Bowditch v. 
Norwich Union F, Ins. Soe, 193 Mass. 
565, 79 NE 788; Pierce v. Charter 
Oak L. Ins. Co., 138 Mass. 151; Rear- 
don v. Faneuil Hall Ins. Co., 135 
Mass. 121; McCluskey vy. Providence 
Washington Ins. Co., 126 Mass. 306; 
Finney v. Bedford Commercial Ins. 
Co., 8 Mete. 348, 41 AmD 515; Ewer 
v. Washington Ins. Co., 16 Pick, 502, 
28 AmD 258; Lewis vy. Thatcher, 15 
Mass. 431. 

Minn.—Northwestern Fuel Co. v. 


Boston Ins. Co., 131 Minn. 19, 154 
NW 515; Wadsworth v. Walsh, 128 
Minn. 241, 150 NW 870. 

Miss.—Germania L. Ins. Co. v. 
Bouldin, 100 Miss. 660, 56 S_ 609; 
Shivers v. Farmers’ Mut. F. Ins. 
Co., 99 Miss. 744, 55 S 965. 


Mo.—Ijams v. Provident Sav. L. 
Assur. Soc., 185 Mo. 466, 84 SW 51; 
General Acc., etc., Ins. Co. vy. Owen 
BidewiCo., £95. Mo! VAS 3715-192 SW 
145; Weinberger v. Insurance Co. of 
North America, 170 Mo. A. 266, 156 
SW 79; Renfro v. Metropolitan L. 
Ins. Co., 148 Mo. A. 258, 129 SW 444; 
Grisham vy. National L. Ins. Co., 130 
Mo. A. 57, 109 SW 96. 

Nebr.—Albright v. State L. Ins. 
Co., 80 Nebr. 64, 1183 NW 7938. 

N. H.—Lauze v. New York L. Ins. 
Col, V4 IN) A334, 68 AST, 

N J.—Kupferschmidt v.e Water- 
town Agricultural Ins. Co., 80 N. J. 
L, 441, 78 A 225, 34 LRANS 503; 
Franklin F. Ins. Co. v. Martin, 40 
Nw. a 568, 29" AmR 271, 

N. Y.—Lee v. IAASTU Pro Ne ve io's 
Ripley v. A®tna Ins. Co., 30 N. We 
136, 86 AmD 362; New York v. 
Brooklyn eens: Co., 8 Abb. Dec. 
251, 4 Keyes 465; Massachusetts 
Bonding, ete, Co. v. Thomson, 181 
App. Div. 425, 168 NYS 973; Home 
Ins. Co. vy. Continental Ins. Co., 89 
App. Div. 1, 85 NYS 262 [aff 180 
N. Y.°389, 73 NE 65, 105' AmSR 172]; 
Saunders vy. Agricultural Ins. Co., 389 
App. Div. 631, 57 NYS 683; Rolker v. 
Great Western Ins. Co., 32 N. Y. 
Super. 275; Liddle v. New York Mar- 
epee wins Cos -17 NeoY. Super Lio 
Hovey v. American Mut. Ins. Co., 9 
N. Y. Super. 554; New York Gas 
Light Co. v. Mechanics’ F. Ins. Co., 
2 N. Y. Super. 125; Stern v. Hall, 142 
NYS 477; Equitable Trust Co. v. 
Fitzsimmons, 142 NYS 476; Enthoven 
vy. American Fidelity Co., 128 NYS 
805; Black v. New York L. Ins. Co., 
126 NYS 334; Jennings v. Chenango 
County Mut. Ins. Co., 2 Den. 75; Als- 
ton v. Mechanics’ Mut. Ins. Co., 4 
Hill 329 [rev 1 Hill 510]; Mumford v. 
Hallett, 1 Johns. 433. 

N, C.—Graham y. New York Mut. 
eine “Cone t1G-N. "Oncor OT SH 
6; Britton vy. Metropolitan L. Ins. 


Co., 165 N.C, 149, 80 SH 1072, Ann 
Cas1915D 3638; Gardner y. North 
State: Mut. ll. 7 Ins-Co., 163 NVC. 


367, 79 SE 806, 48 LRANS 714, Ann 
Cas1915B 652; ‘Wilson v. Virginia L. 
fniss, Conmlo ow Ne Credo, leis patos 
Hoffman vy. Standard L., etc., Ins. 
Co., 127 N. C. 887, 37 SE 466; Hlliott 
v. Whedbee, 94 N. C. 115. 

Oh.—Union Cent. L. Ins. Co. v. 
Hook, 62 Oh. St. 256, 56 NE 906; Rich- 
ards v. Hale, 24 Oh. Cir. Ct. 468; 
Hammel v. Pennsylvania Ins. Co., 24 
Ohne Cita Cte 0; "Richards v., Hale, 
[MOM M Cite Gt Ne Ss skew, 

Okl.—Brown y. Connecticut F. Ins. 
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shall have power to waive or be deemed to have 
waived any condition of the policy unless the waiver 


Co., 52 Okl. 392, 153 P 173; Gish v. 
Insurance Co. of North America, 16 
Okl. 59, 87 P 869, 13 LRANS 826; 
Deming Iny. Co. v. Shawnee F, Ins. 
Col lV646OR] 7°83 *P4918,"4 RANS 
607; Liverpool, etc., Ins. Co. v. T. 
M. Richardson Lumber Co., 11 Okl. 
579, 585, 69 P1936, 938: 

Or.—Mercer v- Germania Ins Co., 


88 Or. 410, 171 _P 412; Peters. v; 
Shea City “Ins Con 763 Or. 382, 126 
P 1005; Beard v. Royal Neighbors 


of America, 60 Or. 41, 118 P 171. 
Pa.—Johnson v. Stewart, 243 Pa. 


485, 90 A 349. . 

S. C.—Prince y. State Mut. L. Ins. 
Co. TS. "C. 487, Si SH t66-s wen 
tucky Wagon Mfg. Co. v. Peopivs 
Supply -Co., 77, S. Ci 92,.57 SH 676, 
122 AmSR 540; Lagrone vy. Timmer- 
man, 46 S. C. 372, 24 SH 290. 

S. D—Bowen vy. New York Mut. L. 
Ins. Co., 20 S. D. 103, 104 NW 1040; 
Knudson y. Grand Council Ni ER vot 
H., 7S. D. 214, 68 NW 911. 

Tex,——Astna Ins. Co. v. Brannon, 99 
Tex. 391, 89 SW 1057, 2 LRANS 543, 
13 AnnCas 1020; National Union F, 


Ins#Covweve, Patrick, (Cini, Ah) estos 
SW 1050; National L., ete., Ins. Co. 
Vv.) Reams). (Cive Aes To Siwas 23o8 


Knodel v. Equitable L. Ins. Co., (Civ. 
A.) 193 SW 1138; First Texas State 
Inss (Con ty Burwick, (Civ. UAL) 193 
SW 165; Great Eastern Casualty Co. 
v. Thomas, (Civ. A.) 178 SW 603; 
Jefferson F. Ins. Co. v. Greenwood, 
(Civ. A.) 141 SW 319; Chamberlain 
Vv. Wright, (Civ: A‘) 85 ‘Sw-/ tet: 
Union Cent. L. Ins. Co. v. Chowning, 
Sy Dex tClve APE oes e RS abe 
Va.—Connecticut F. Ins. Co. v. W. 
H. Roberts Lumber Co., 119 Va. 479, 
89 SE 945, AnnCas1918E 1045; New 
York L. Ins. Co. Vv. Franklin, 118 
Va. 418, 87 SE 584; .Clarke County 
Mutsy Es “ins-*Go. Vv: "Turner, Pia Via: 
631, 79 SE 1067; Mercer v. South 
Atlantic be Tans (Cot, SEEN a Goo: 
68 SE 961; Metropolitan L. Ins. Co. 


v. Hall, 104 Va. 572, 52 SE 345. 

Wash.—Taxicab Motor Co. v. Pa- 
cific Coast Casualty Co., 73 Wash. 
631, 132 P 393; Ferguson vy. ‘Lum- 
bermen’s Ins. Co., 45 Wash. 209, 
88 P 128. 


W. Va.—Oliker v. Williamsburgh 
City “Wy Ins! 1Co;, 72° W. Vao 436.) 7s 
SE 746, AnnCasi1915D 914. 

Wis.—Rief v. Continental prea he 
Co., 181 Wis. 368, 111 NW 50 

N. B.—Dingee y. TC Ins. 
Cow 16 NBS 0, 

Ont.—Mason y. ae Bee ins. 
Gorn29 UC. OleBs 

Newfoundl. Seen e Vv. 
Ins. Co., 4 Newfoundl., 173. 

[a] An application for insurance 
is not admissible in an action on a 
policy to show the intention of the 
parties, as the policy itself is con- 
clusive as to such intention. Dow vy. 
Whetten, 8 Wend. .(N. Y.) 160. 

{b] Evidence of a custom of a 
mutual insurance company to relieve 
a member from further liability after 
he has defaulted in the payment of 
one assessment is inadmissible in an 
action to collect an assessment, 
where such custom js at variance 
with the certificate of membership, 
and the constitution and by-laws. 
Lehman y. Clark, 71 Ill. A. 366. But 
compare Kuh y. British American As- 
sur. Co’, 59° Mise. 589, 112 -NYS 410 
[rev on other grounds 130 App. Div. 
38, 114 NYS 268] (where an am- 
biguity in the policy was held to let 
in parol evidence of custom). 

[ec] An indorsement on the policy 
cannot be yaried by parol evidence. 
Mulrooney v. Royal Ins. Co., 157 Fed. 
598 [aff 163 Wed. 8338, 90 CCA 317]. 

[dq] A memorandum of a special 
agreement contained in the policy, 
when clear and unambiguous, cannot 
be explained by parol evidence. New 
York Mut. L. Ins. Co. v. Murray, 
111 Md. 600, 75 A 348. 
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is ‘‘written upon or attached hereto,’’ parol evi- 
dence is not admissible to show a waiver not writ- 
ten upon or attached to the policy.* 
insured executed a nonwaiver agreement before any 
attempt was made to adjust his loss, parol evidence 
of what occurred when such agreement was executed 
But it has been held that where 
one person orally applied for insurance on the life 
of another, a written application, subsequently pro- 
cured by the agent from such other, did not estop 
the person who made the oral application from 
proving that the written application did not de- 


was inadmissible.*® 


scribe the policy he ordered.°° 


The designation of a beneficiary in an application 
for insurance may be varied by parol evidence 
where it is not made a part of the policy, which 
is the contract between the parties.°+ 

Evidence not tending to vary or contradict the 
policy but explaining the meaning thereof, when the 
policy itself is ambiguous, is admissible.*? 
knowledge of the agent of an insurance company as 
to the existence of certain facts may be proved by 


parol.5? 


Policies of reinsurance are 
within the rule. Home Ins. Co. v. 
Continental Ins. Co., 89 App. Div. 
1, 85 NYS 262 [aff 180 N. Y. 389, 
83 NE 65, 105 AmSR 772]. 


fe] 


48. Black v. Atiantic Home Ins. 
Cow lls Nae Coe 698361. SH Gl 2.021 
LRANS 578. 

49. Weddington v. Piedmont F. 


Ins. Co., 141 N. C. 234, 54 SE 271, 8 
AnnCas 497. 

50. Empire Mut. Annuity, etc., 
Ins. Co. v. Avery, 3 Ga. A. 97, 59 SE 


324. 

- Rudershauer v. 
teeing Cow Lea,On. Cir: 
Oh, Cir. Dec. 258. 

52. Worthy v. Farmers’ Life Con- 
federation, 139 Ga. 81, 76 SE 856; 
Wolf v. U. S. Casualty Co., 101 Misc. 
541, 167 NYS. 6738; Ward v..Pre- 
ferred Acc. Ins. Co., 80 Vt. 321, 67 
A 821. 

[a] 


Metropolitan 
Ct. 609, 10 


Mlustration.—In an action on 
an accident policy, insuring one as 
“contractor, office and _ travelling,” 
evidence that the general agent of 
the insurer, who took the application, 
knew that insurea was a railroad 
contractor, engaged in building rail- 
roads, was admissible to aid in de- 
termining the meaning of the quoted 
words, and was not objectionable as 
varying the terms of the policy. 
Ward v. Preferred Acc. Ins. Co., 80 
Vt. 321, 67 A 821. 

[b] Beneficiaries——A fraternal in- 
surance certificate payable to the 
widow and children of the insured, 
who left surviving his widow and his 
children by a former marriage, does 
not as a matter of law exclude the 
children of the former marriage, and 
is subject to parol explanation. 
Worthy y. Farmers’ L. Confederation, 
139 Ga. 81, 76 SE 856. 

Construction of language generally 
see infra §§ 1570-1606. 

Evidence not inconsistent with 
writing generally see infra § 1531. 

53. Pearlstine v. Phcenix Ins. Co., 
74 S. C. 246, 54 SE 372. 

54. Sale see infra §§ 1474-1481. 


55. Haag v. Dixon, 151 Ky. 768, 
152 SW_ 930. 
[a] Thus it cannot be shown by 


parol that the instrument was. in- 
tended as a bond for title. Cornett 
v. Burchfield, 142 Ky. 357, 134 SW 
466. 

56. Ala.—Couch vy. Woodruff, 63 
Ala. 466. 

Cal.—Miller  v. Butterfield, ae 
Oat! 2.02, pe rclaiee ato ie ASSA CL ie ais 
Mensch a 1G ot Cals ee An ge Cole. tl aO. ee 
1072. 


8 So also where 


EVIDENCE 


[§ 1472] (i) 


[§ 1473] (j) 


[§ 1474] 


So the 


r § 1471-1474 


Option.*4 A written contract giv- 


ing an option to purchase cannot be varied by 
parol or other extrinsic evidence.*° 


Partnership. A contract of part- 


nership cannot be extended, limited, or otherwise 
varied by parol evidence to show that the true 
relation of the parties or their rights and liabilities 
are different from what appears in the written 
instrument,°® for all of their prior negotiations and 
agreements with respect to the proposed partnership 
are merged in the articles of partnership.°* 
same rule applies to a written agreement for the 
dissolution of the partnership,®% or the purchase of 
a retiring partner’s interest.®® 

(k) 
parol evidence rule applies in full force to contracts 
of sale, whether relating to real or personal prop- 
erty, and whether formally drawn up and executed 
or existing only in the shape of offers or orders and 
acceptances thereof, and such contracts cannot be 
added to, varied, contradicted, or controlled by 
parol or extrinsic evidence.*? 


The 


Sale ©°—aa. In General. The 


But a written con- 


tract for the sale of land and a deed thereof there- 


Ga.—Pursley v. 312 ..Ga- 
403. 
Ill.—Taft v. Schwamb, 80 Ill. 289. 
4 Ind.—Wood vy. Deutchman, 75 Ind. 
48, 
Mass.—Dix v. Otis, 5 Pick. 38. 
Mich.—Michigan Say. Bank vy. But- 
ler, 98 Mich. 381, 57 NW _ 253, ; 
Minn.—McAlpine v. Millen, 104 
Todd, 94 Miss. 


Ramsey, 


Minn. 289, 116 NW 583. 

Miss.—Gross vy. 
168, 47 S 801. 

Mo.—Kline v. Hedges, 229 Mo. 126, 
129°SW. 515. 

N. Y.—Hull v. Barth, 48 App. Div. 
590, 62 NYS 946; Spingarn v. Rosen- 
feld, 4 Misc. 523, 24 NYS 733. 

N. C.—Oakley v. Morrow, 176 N. C. 
134, 96 SE 891. 

Pa.—Brett v. Challis, 5 PaLJR 260. 

fa] The articles of association 
with accompanying schedules re- 
quired by the Pennsylvania Limited 
Partnership Act cannot be supple- 
mented or amended by parol evi- 
dence. Gearing v. Carroll, 151 Pa. 
79, 24 A. 1046: 


[b] Recital as to payment.—A 
recital in a contract of copartner- 
ship that each partner has con- 


tributed to the stock a specified sum 
is not conclusive, but like an ordi- 
nary receipt, may be explained, con- 


trolled, qualified, or contradicted. 
Lowe v. Thompson, 86 Ind. 503. Re- 
Cetbis generally see infra §§ 1520— 
nA 

57. Rassaert v. Mensch, 17 Cal. 
A. 637, 120 P 1072; Evans v. Han- 
son, 42 Ill, 234. 
ere Ill.— Bragg vy. Geddes, 93 Ill. 


La.—Lynch vy. Burr, 7 Rob. 96. 

N. J.—Van Horn vy. Van Horn, 49 
N. J. Eq. 327, 23 A 1079 [rev (Ch.) 
20 A 826]. 

N. Y.—Walsh vy. Brown, 4 NYS 79; 
Jarvis y. Palmer, 11 Paige 650. 

Or.—Muir v. Morris, 80 Or. 3:78, 
L645 Po. tote PLS. : 

Pa.—Cochran v. Perry, 8 Watts & 
S.. 262. 

Can.—Caldwell v. Accident Ins. Co. 
of North America, 24 Can. S. C. 263. 

[a] An agreement for a division 
of partnership assets cannot be 
varied. Lowber v. Le Roy, 4 N. Y. 
Super. 202. 

{b] Guaranty as to debts.—Where 
by a written dissolution of a part- 
nership one partner takes the assets 
and assumes the debts, a guaranty by 
the other that they did not exceed 
a certain sum cannot be shown by 
parol: Lynch_ vy. -Burr,.9 Rob..«Cia,) 


59. Ga.—Delaney v. Anderson, 54 
Ga. 586. 
Ind. T.—Yocum y. Carey, 1 Ind. T-. 
626, 43 SW 756. : 
Minn.—MclInnis y. National Casual- 
ps Co., 113 Minn..156, 129’ NW,125, 
8. 
Mo.—Burress vy. Blair, 61 Mo. 133. 
Pa.—Hains v. Rapp, 2 WklyNC 595. 
60. Option see supra § 1472. 
61. U. S.—Ruffner vy. Hogg, 1 
Black 115, 17 L. ed. 38; Northwest- 
ern Lumber Co. vy. Grays Harbor, 
ete., R. Co., 208 Fed. 624; El Dorado 
Oil Wks. Co. v. Société Commerciale, 
etc.,- 182 Fed. 195, 104 CCA) 561; In 
re Bird, 180 Fed. 229; Noyes v. Mar- 
lott, 156 Fed. 753, 84 CCA 409; Dunn 
v. Mayo Mills, 134 Fed. 804, 67 CCA 
450; Housekeeper Pub. Co. v. Swift, 
97 Fed. 290, 38 CCA 187; Hancock v. 
Cossett, 45 Fed. 754 [app dism 149 
Us S270, “TS St 1045. war Sines 
958]; White v. Boyce, 21 Fed. 228; 
Wright v. Deklyne, 30 F. Cas. No. 
185076; etm (Ou ee 199: 
Ala.—Manchester Sawmills Co. v. 
A. L. Arundel Co., 197 Ala. 505, 73 
S 24; Able v. Gunter, 174 Ala. 389, 
57 S 464; Thomas y. Irvine, 171 Ala. 
332, 55 S 109; Shriner vy. Meyer; 171 
Ala, 112, 55 S 156, AnnCas1913A 1103; 
Roll y. Puritan Mfg. Co., 162 Ala. 
416, 50 S 354; Brennard Mfg. Co. 
v. Citronelle Mercantile Co., 41 S 671; 
Shelby Iron Co. y. Dupree, 147 Ala. 
602, 41 S 182; Dozier v. Duffee, 1 
Ala S205 
Ark.—Warmack v. Perkins, 132 
Ark. 378, 201 SW 120; Gunter wv. 
Grant County Road Impr. Dist. No. 
1, 125 Ark, 492, 189 SW 53; Fears 
v. Watson, 124 Ark. 341, 187 SW 178: 
Morrison Milling Co. v. S. & S. 
Flour Mills Co., 174 SW 1160; Braa- 
ley Gin Co. v. J. L. Means Mach. Co., 
94 Ark. 130, 126 SW 81. 
Cal.—Heffner y. Gross, 178 P 860; 
Harding y. Robinson, 175 Cal. 534, 
166 P 808; Smith-Booth-Usher Co, y. 
Los Angeles Ice, ete., Storage Co., 
175 Cal. 136, 165 -P 430; Remsberg vy, 
Hackney Mfg. Co., 174 Cal. 799, 164 
P 792; Ayers vy. Southern Pac. R, Co., 
173 Cal, 74,..159, Py d44~ LR Ado iE 
949; Empire Inv. Co. v. Mort, 169 
Cal. 732, 147 P 960; Stevinson v. Joy, 
164 Cal. 279, 128 P 751; San Jose 
Commercial, ete., Bank vy. Pott, 150 
Cal, 358, 89 P 481; Hewitt v. San 
Jacinto, etc. Dist., 124 Cal. 186, 56 
P 893; Bullock y. Consumers’ Lum- 
ber Co., 3 Cal. Unrep. Cas. 609, 31 P 
367; Gero v. Richey, (A.) 175 P 91: 
Doran y. Henry Cowell Lime, etce., 
Co., (A.) 174 P 90; Doran y. Henry 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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after made are not necessarily parts of one trans- | action, and hence the deed may be shown to have 


Cowell Lime, ete. Co. (A.) 174 P 
90; George J. Birkel Co. v. Curtet, 
36-Cal. A. 391, 172 P 165; George J. 
Birkel Co. v. Lovell, 33 Gal. A. 744, 
166 P 594; Tockstein v. Pacific Kis- 
sel Kar Branch, 33 Cal. A. 262, 164 P 
906; Locomobile Co. of America v. 
Belasco, 32 Cal. A. 829, 162 P 920; 
Baume v. Morse, 13 Cal. A. 456, 110 
P 350; Steele v. Guaranty Realty Co., 
8 Cal. A 95396! P'-1055. “De Laval 
Dairy Supply Co. Vv. Steadman, 6 Cal. 
AVS GH1E 921 P 2877; 

Colo.—Napier y. John Y. Farwell 
Col. 60 Colo. 319, 153 PB 694° R. ME 
Davis Photo Stock Co. v. Photo Jew- 
elry: Mfg. Co., 47 Colo. 68, 72, 104 P 
389, 19 -AnnCas 540 [cit Cyc}: 
Knight- Campbell Music Co. v. Buck, 
43 Colo: 179, 95 P -283; Prowers v. 
Nowles, 42 Colo. 442, 94 P 347; Fox 
v. Denargo Land Co., 37 Colo. 203, 86 
P 344, 

Conn.—Moline Jewelry Co. v. Din- 
man, 81 Conn. 111, 70 A 634, 17 LRANS 
1119; New Idea Pattern Co. v. Whe- 
lan, 75 Conn. 455, 538 A 953; Parker v. 
Selden; - 69 "Conn:) 544,°°38" A 2125 
Hotchkiss v. Higgins, 52 Conn. 205, 
52 AmR 582, 

D. C.—Gerber v. Probey, 44 App. 
3923 N. M. Minnix Co. v. L. C. Smith, 
ete., Typewriter Co., 33 App. 357. 

Fla.—Jenkins' v. Lykes, 19 Fla. 
148, 45 AmR 19. 

Ga.—Brosseau y. Jacobs Pharmacy 
Co., 147 Ga. 185, 93 SE 293; Norton 
v. Fleming, 145 Ga, 475, 89 SH 573; 
Eblan v. Edwards, 145 Ga. 383, 89 
SE 327; Bond y. Perrin, 145 Ga. 200, 
88 SE 954; Adams y. Bridges, 141 
Ga. 418, 81 SE 203; Thomason v. 
Moore, 139 Ga. 341, 77 SE 155; Bran- 
nen y. Brannen, 1385 Ga. 590, 69 SHE 
1079; Ozmore vy. Coram, 133 Ga. 250, 
65 SE 448; Burton v. O’Neill Mfg. 
Co., 126 Ga. 805, 55 SE 933; Biggers 
v. Equitable Mfg. Co., 124 Ga. 1045, 
53° SE 674; Arnold v. Malsby,; 120 
Ga. 586, 48 SE 132; Bass Dry Goods 
Colsiwe Granite? City Mfe. (‘Corals 
Ga. 124, 45. SE 980; Wilson v. Hin- 
nant, 117 Ga. 46, 43 SE 408; National 
Computing Scales Co. vy. Haves, 116 
‘Ga. 511, 42 SE 783; Bass Dry Goods 
Co. v. Granite City Mfg. Co., 113 Ga. 
1142, 39 SE 471; Walker v. Bryant, 
112 Ga. 412, 37 SEH 749; Barrie v. 
Smith, 105 Ga. 34, 31 SE 121; Ware 
v. Ware, 20 Ga, A. 202, 92 SE 961; 
Love v. Perry, 19 Ga. A. 86, 90 SH 
978; Mock v. Kemp, 17 Ga. A. 448, 87 
SE 608; Schofield-Burnett Constr. Co. 
v. Rich, 16 Ga. A. 321, 85 SE 285; 
Swift v. Moore, 15 Ga. A. 254, 82 SE 
914; Jones v.i!George S. Riley, Jr., 
14 ‘Ga. A. 84, 80 SE 341; Spence 
Drug. Co. v. American Soda Fountain 
Co. 11 Ga. A. 473, 75 SE 817; Georgia 
Agricultural Works v. Price, LI Gar 
A. 80, 74 SE 718; Outcault Advertis- 
ing Co. v. National Furniture Co., 7 
Ga. A. 150, 66 SE 480. 

Ida.—Graham v. Brown Bros. Co., 
30 Ida. 651, 168 P 9; Harshbarger v. 
Eby, 28 Ida, Aaey 156 P 619, AnnCas 


1917C 7538; Newmyer v. Rouch, 21 
Ida. 106, 120 P 464, AnnCas1913D 
433; Allen vy. Kitchen, 16 Ida. 133, 


100 P 1052, LRAI917A 568, 18 Ann 
‘Cas 914. 

Ill._—Lanum vy. Harrington, 267 Ill. 
57, 107 NE -826; Williams v. Gott- 
schalk, 231 Ill. 175, 83 NE 141, 12 
AnnCas 376; Tichenor v. Newman, 186 
Jil, 2264, 57 "NE 826; Pickrel v. Rose, 
87 Ill. 263; Illinois CenhAR. /Cortvi 
Cassell, 17 Ill. 389; Lynn vy. Lynn, 10 
Ill. 602; Lane v. Sharpe, 4 Ill. 566; 
Summers v. Hedenberg, 198 Ill. A. 
460 [aff 277 Ill. 368, 115 NE 566]; 
Victor Electric Co. v. Miller, 194 Ill. 
A. 347; Madsen v. Hogans, 189 Ill. 
A. 589; North Shore Lumber Co. v. 
South Side Lumber Co., 176 Ill. A. 
96; Ziehme v. McInerney, 167 Ill. A. 
577; Schreiber v. Straus, 147 Ill. A. 
581: Ford Motor Co. v. Osburn, 140 
Tll. A. 633; Over v. Walzer, 103 Ill. 
A. 104, 


Ind.—Smith v. Barber, 153 Ind. 322, 
53 NE 1014; Robinson Mach. Works 
v. Chandler, 56 Ind. 575; Snyder v. 
Koons, 20 Ind. 389; Moore v. Pendle- 
ton, 16 Ind. 481; McClure vy. Jeffrey, 
Sind 796 “Smith? vy. "Toth, 6h sind: 
A. 42, 111 NE 442; King vy. Edward 
Thompson Co., 56 Ind. A. 274, 104 NE 
106; Gladstein y. Levine, 49 Ind. A. 
270, 97 NE 184; McCaskey . Register 
Co. v. Curfman, 45 Ind. A. 297, 99 NH 
323; Buffalo Odlitic Limestone Quar- 
ries Co. v. Davis, 45 Ind. A. 116, 90 
NE 327; Fowler Utilities Co. v. Chaf- 
fin Coal Co., 43 Ind, A. 438, 87 NE 
689; Buckeye Mfg. Co. vy. Woolley 
Fdy., etc., Works, 26 Ind. A. 7, 58 NE 
1069; Colles v. Lake Cities Electric 
R. Co., 22 Ind. A. 86, 53 NE 256; 
Singer Mfg. Co. v. Sults, 17 Ind. A. 
639, 47 NE 341. 


Iowa.—Farmers’ El. Co. v. Red- 
dix, 170 NW 765; Kinney ve 
Reed, 164 Iowa 337, 145 NW _ 900; 


Richards v. Hellen, 153 Iowa 66, 133 
NW 3898; Capital City Carriage Co. 
v. Moody, 135 Iowa 444, 110 NW 
903; Doolittle v. Murray, 134 Iowa 
536, 111 NW 999; McCormick Har- 
vesting Mach. Co. v. Market, 107 Lowa 
340, 78 NW 33; Fawkner v. Lew 
Smith Wall Paper Co., 88 Iowa 169, 
55 NW 200, 45 AmSR 230, 49 NW 
1003; Hetzler v. Morrell, 82 Iowa 562, 
48 NW 938; Kramer v. Richie, 31 NW 
90. 

Kan.—Emerson-Brantingham Co. vy. 
Lyons, 102 Kan. 733, 172 P 513; Sam- 
uelson y. Palmer, 96 Kan, 587, 152 P 
627; Hickman vy. Richardson, 92 Kan. 
716, 142 P 964; Hampe v. Sage, 87 
Kan. 536, 125 Pp 53; Smith v. Deere, 
48 Kan. 416, 29 P 603. 

Ky.—Berlin Mach. Works vy. Jef- 
ferson Wood Working Cox. LI3! Ky: 
347, 191 SW 82; Louisville Trust Co. 
Ve Bayer Steam Soot Blower Co., 166 
Ky. 744, 179 SW 1034; Haag v. Dixon, 
151 Ky. 768, 152 SW 930; Case Mill 
Mfg. Co. v. Vickers, 147 Ky. 396, 144 
SW 76; Courtney Shoe Co. vy. Curd, 
142 Ky. 219, 134 SW 146, 38 LRANS 
903;; Field’ v. Turley, 120 SW 338; 
Anthony v. Hudson, 131 Ky. 185, 114 
SW 782, 1383 AmSR 231; Harmon v. 
Thompson, 119 Ky. 528, 84 SW 569, 27 
KyL 181; Langdon y. Woolfolk, 2 
B. Mon. 105. 

La.—Barfield vy. Saunders, 116 La. 
136, 40 S 598; Welsh’s Succ. 111 
La. 801, 35 S 918, 64 LRA 823; Bal- 
timore v. New Orleans, 45 La. Ann. 
526, 12 S 878; Wade v. Percy, 24 
La. Ann. 173: Arnous vy. Davern, 
18 La. 42; Pew v. Livaudais, 3 La. 
459. 

Me,—Auburn Bank v. 
Manser, 104 Me. Wil- 
liams v. Robinson, 73 Me. 186, 40 

1383 Md. 


AmR 352. 
Md.—Rafferty v. Butler, 
430, 105 A 530; Knabe v. Bowles, 123 
Md. 475, 91 A 567; Horner v. Beasley, 
105 Md. 198, 65 A 820; Lawder, etc., 
Cos ive Albert Mackie Grocery Co., 97 
Md. 1, 54 A 634; Cassard! v. Me- 
Glannan, 88 Md. 168, 40 A 711. 

Mass.—MacAlman y. Gleason, 228 
Mass. 454, 117 NE (795; Cohen =v. 
Edinberg, 525 Mass. TE 114 NE 294; 
American Toy Mfg. Co. v. McLough- 
lin, 221 Mass. 567, 109 NE 836; 
Friedman v. Pierce, 210 Mass. 419, 
97 NE 82; Puffer Mfg. Co. v. Krum, 
210 Mass. 211, 96 NE 139; Traders’ 
Commercial Co. v. Tichnor, 208 Mass. 
212, 94 NE 286; Barrie v. Quinby, 
206 Mass. 259, 92 NE 451; Tripp 
v. Smith, 180 Mass. 122, 61 NE 804; 
Fitz v. Camey, 118 Mass. 100; Russell 
vy. Barry, 115 Mass. 300; Faucett v. 
Currier, 109 Mass..79; Coddington v. 
Goddard, 16 Gray 436. 

Mich.—John D. Gruber Co. v. 
Smith, 195 Mich. 336, 162 NW 124; 
Detroit Trust Co. v. Engel, 192 Mich. 
62, 158 NW 123; Hutchinson v. West- 
prook, 191 Mich. 484, 158 NW 135; 
Northwestern Cooperage, etc., Co. v. 
Rubinsky, 180 Mich. 418, 147 NW 456; 


First Nat. 
70, 71 A 1384; 


Wellman vy. O’Connor-Martin Co., 178 
Mich. 682, 146 NW 289; Smith v. 
Mathis, 174 Mich. 262, 140 NW 548; 
Truman Vile JI Case Threshing 
Mach. Co., 169 Mich. 153, 1385 NW 
89; Crane v. Ross, 168 Mich. 623, 135 
NW 83; Stockbridge Hl, Col-y: Booth, 
165 Mich. 212, 130 NW 619; Chicago, 
ete.,. R. Co. y. Lane, 150 Mich, 162, 
113 NW 22; Miller v. Smith, 140 
Mich. 524, 103 NW 872; Leffel v. 
Piatt, 126 Mich. 448, 86 NW 65; 
Price v. Marthen, 122 Mich. 655, 81 
NW 551; Harrow Spring Co. v. Whip- 
ple Harrow Co., 90 Mich. 147, 51 NW 
LOT 1 SO AmSR 421; National Cash 
Register Coury: Blumenthal, 85 Mich, 
464, 48 NW 622; Simonds Mfg. Co. 
v. Riddle, 73 Mich. 497, 41 NW 675; 
Cook v. Bell, 18 Mich. 387. 
Minn.—Emkee v. Ahston, 139 Minn. 
443, 166 NW 1079; Pioneer Loan, etc., 
Co. vy. Cowden, 128 Minn. 307, 150 
NW 903; Reliable Match Co. v. 
Price, 108 Minn. 502, 122 NW 461; 
Minnesota Trading Co. v. Penn Oil, 
etes 'Co:n 7) 108). Minnis '2272 5 od aN: 
907; Gasper y. Heimbach, 53 Minn. 
414, 55 NW 559; American Mfg. Co. 
v. Klarquist, 47 Minn. 344, 50 NW 
243; Day v. Raquet, 14 Minn. 273. 
Miss.—Hickman Ebbert Co. v. Asa 
We Allen Cq.,5 111 Miss a6) eT 
310; Fresno Home Packing Co. v. 
Lyon, 98 Miss. 228, 58 S 585; Colum- 
bia Milling Co. v. Russell, 89 Miss. 
437, 42 S 233; Patton- Worsham Drug 
COaryvs Planters’ Mercantile Co., 86, 
Miss, 423;°38- S209» Coats’ v. Bacon, 
77 Miss. 320, 27 S 621 
Mo. —McPherson v. Kissee, 239 Mo. 
664, 144 SW 410; Chrisman v. Hodges, 
TS ‘Mo. 413; Wortmann v. Campbell, 
48 Mo. 509; Mosby v. Smith, 194 Mo. 
AY 20; 186 SW 49; Rigler v. Reid, 
186 Mo. A. 111, 171 SW 952° Tola 
Portland Cement Cory. Ullmann, 159 
Mo, A. 235, 140 SW 620; Metropolitan 
Ste Ri nComeve Broderick, etc., Rope 
Co., 156 Mo. A. 640, 137 SW 633; 
Bucklew v. Pyron, 153 Mo. A. 673, 134 
SW 1064; Robinson y. Ligon, 146 Mo. 
Ay 634; 124 SW 590; Ives v. Kimlin, 
140 Mo. A. 293, 124 SW. 23; Strother 
v. American Cooperage Co., 116 Mo. 
A. 518, 92 SW 758; Howard v. Scott, 
98 Mo. A, 509, 72 SW 709; Walther 
v. Stampfli, 91 Mo. A. 398; Gill v. 
Johnson-Brinkman Commission Co., 
84 Mo. A. 456; Russe v. Hendricks, 
75 Mo. A. 386; Consolidated Coal 
Co. v. Mexico Fire Brick Co., 66 Mo. 
A. 296; Remington Sewing Mach. Co. 
vy. Cushen, 8 Mo. A. 528. 
Mont.—Pritchett v. Jenkins, 52 
Mont. 81, 155 P 974; Arnold vy. Fraser, 
43 Mont. 540, 117 P 1064; Kelly v. 
Ellis, 39 Mont. 597, 104 P 873. 
Nebr.—Roden v. Williams, 100 Nebr. 
46, 158 NW 360, LRA1917A 415; Ap- 
king v. Hoffer, 74 Nebr. 325, 104 NW 
177; Agnew v. Montgomery, 72 Nebr. 
9, 99 NW 820; Nebraska Land, etc., 
Co. v. Trauerman, 70 Nebr. 795, 98 
NW 37; Quinn v. Moss, 45 Nebr. 614, 
638 NW 931. 


N. J.—Green v. Watts, (Sup.) 90 
A 667% Rogers: -vi"Colt, 21) No GL. 
704; Scharff Constr: wetter, (Cove ve 


Bowers, 81leNe Se Hq? 1985 S6 AN 370s 
Rittenhouse v. Tomlinson, RIE ING J. 
Eq. 379; King v. Ruckman, 21 N. J. 
Hq. 599. 

N. Y.—Sims v. Farson, 220 N. Y. 
710, 116 NE 1075 [aff 162 App. Div. 
426, 147 NYS 769]; Wallach vy. River- 
side Bank, 206 N. Y. 434, 100 NE 
50; Jardine v. Huguet Silk Co., 203 
N. Y. 2738, 96 NE 449; Holcombe v. 
Munson, 103 N. Y. 682, 9 NE 443; 
Corse v. Peck, 102 N. Y. 513, 7 NE 
810; Pollen v. Le Roy, 30 N. ava 549; 

Baker v. Higgins, 21 N. Y. 397; Stand- 
ard Milling Co. v. De Pass, 154 App. 
Div. 525, 139 NYS 611; Grabfelder 
vy. Vosburgh, 90 App. Div. 307, 85 
NYS 633; Van Pub. Co. v. Westing- 
house, 72 App. Div. 121, 76 NYS 340; 
Smith v. Coe, 55 App. Div. 585, 67 
NYS 350 [reh den 57 App. Div. 6381, 
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EVIDENCE 


(§ 1474 


been executed pursuant to the terms of an inter- | vening oral agreement changing the terms of the 


68 NYS 274]; Stokes y. Polley, 30 
App. Div. 550, 52 NYS 406 [rev on 
other grounds 164 N. Y. 266, 58 NH 
133]; Carter v. Hamilton, 11 Barb. 
147; Pierrepont vy. Barnard, 5 Barb. 
364 [rev on other grounds 6 N, Y. 
279]; Newerf v. Jeff, 1 Silv. Sup. 
109, 6 NYS 581; Delafield v. De 
Grauw, 22 N. Y. Super. 1 [aff 1 Abb. 
Dec. 500, 3 Keyes 467, 3 Transcr. A. 
49]; Huskisson v. Lipp, 98 Misc. 1, 
162 NYS 206; German Pub. Soc. v. 
Pichler, 97 Misc. 644, 162 NYS 260; 
Elk Realty Co. v. Boyce, 76 Misc. 
560, 185 NYS 576; Kreshover v. Ber- 
ger, 62 Misc, 613, 116 NYS 20 [rev 
on other grounds 135 App. Div. 27, 
119 NYS 737]; Globe Soap Co. v. 
Liss, 36) Mises 199, 173) N¥Si1153; 
Thomson vy. Meyercord Co., Ine., 174 
NYS 782; Mindlin y. Freydberg, oe 
NYS 250; Oliver Typewriter Co. v. 
Bastern Pub. Co., 169. NYS 1029; 
Rosen v. Vienna Roll Baking Co., 163 
NYS 90; Eastman v. Britton, 162 
NYS 587; Pease Piano Co. v. Fiske, 
145 NYS 978; Hughes v. Constantin, 
139 NYS 865; McCaskey Register 
Co. v. Blaisdell, 134 NYS 1071; Coo- 
per Griffin Co. v. Wiegand, 123 NYS 
947; Dowling v. Miller-Kendig Real 
Dstt Co.,,/115, NYS, 1543. Norton ;v. 
Abbott, 113 NYS 669; Stonehili Wine 
Co. v. Lupo, 110 NYS 408; Moores v. 
Glover, 13 NYS 565 [app dism 133 
N. Y. 665 mem, 31 NE 625 mem]; 
Breck y. Ringler, 13 NYS 501 [rev on 
other grounds 29 NE 833]; Blood v. 
Goodrich, 9 Wend. 68, 24 AmD 121; 
Champion v. White, 5 Cow. 509. 

N. C.—Galloway v. Goolsby, 176 
Nem Ciai63o, 29 SE 610; bAr a. & Mar= 
quhar Co. v. Hardy Hardware Co;, 
174 N.C. 869, 93 SE..922;: Pickrell, 
etc., Co. v. Wilson Wholesale Co., 
169 N. C. 381, 86 SE 187, AnnCas1917C 
344; Wilson v. Scarboro, 163 N. C. 
380, 79 SE 811; Dr. Shoop Family 
Medicine Co. v. Davenport, 163 N. C. 
294, 79 SE 602; Simpson vy. Green, 
160 N. C. 301, 76 SE 237; Dr. Shoop 
Medicine Co. v. Mizell, 148 N. C. 
384, 62 SE 511; Ward v. Gay, 137 
N. C. 397, 49 SE 884; Merchants, etc., 
Nat. Bank v. McElwee, 104 N. C. 
305, 10 SE 295; Nickelson v. Reves, 
94. N. GC, 559. 

N. D.—McCulloch y. Bauer, 24 N. 
D. 109, 1389 NW 318; American Case, 
ete., Co. v. Walton, etc., Co., 22 N. D. 
187, 138 NW 309; Reeves v. Bruening, 


13 N. D. 157, 100 SW 241; North- 
western Fuel Co. v. Burns, 1 N. D. 
137, 45 NW 699. 

Oh.—Ormsbee v. Machir, 20 Oh. 
St. 295. 

Okl.—Hollister v. National Cash 
Register Co., 55 Okl. 214, 154 P 


1157; Ripy v. Art Wall Paper Mills, 
41 Okl. 20, 136 P 1080, 51 LRANS 
333 

Or.—Feenaughty v. Beall, 91 Or. 
654, 178 P 600; Leavitt v. Dimmick, 
86 Or. 278, 168 Pp 292; Interior Ware- 
house Co. v. Dunn, 80 Or. 528, 15% P 
806; Western Oregon Trust Co. v. 
Hendricks, 77 Or. 104, 150 P 753. 

Pa.—Becker v. Second Active Bldg. 
Assoc., 239 Pa. 590, 86 A 1084; Amer- 
ican Home Sav. Bank Co. v. Guardian 
Trust ‘Co., .210)Pa. 3820) 59) "Ad d085 
Vito v. Birkel, 209 Pa. 206, 58 A 
127; Fry v. National Glass Co., 207 
Pa. 5055956 JAN 1063; Baker” vy. lick; 
200 Pa. 18, 49 A 349; Melcher v. 
Hill, 194 Pa. 440, 45 A 488; Hunter 
v. McHose, 100 Pa. 38; Lloyd v. Far- 
rell, 48 Pa. 73, 86 AmD 563; Coen v. 
Adamson, 8 Pa, Cas. 170, 11 A 74; 
Cooper v. Whitmer, 3 Pa. Cas. 377, 6 
A 571; Seitzinger v. Ridgway, 4 
Watts & S. 472; Welty v. Parry, 65 
Pa. Super. 553; Harris v. Sharpless, 
15 Pa. Super, 643 [rev on other 
grounds 202 Pa. 248, 51 A 965, 58 
LRA 214]; Bloch v. Gerow, 40 Pa. Co. 
249; WHennershotz vy. Gallagher, 23 
WklyNC 280. 


R. I.—Stern y. Chagnon, 39 R. I. 
567, 99 A 592, 

Ss. C.—Roach y. Williams, 109 S. C. 
29, 95 SE 120; Greenville County v. 
Greenville, 84 S. C. 410, 66 SE 417; 
Massillon Sign, etce., Co. v. Buffalo 
Lick Springs ,Co., 81 §..C. 114, 61 
SE 1098; Cape Fear Lumber Co. v. 
Evans, 69 S. C. 93, 48 SE 108; Church 
of Advent y. Farrow, 28 S. C. Eq 
378: Doar v. Gibbes, 8 S. C. Eq. 371; 
Askew v. Payas, 2 S. C. Eq. 145, 

S. D.—Emerson-Brantingham Impl. 
Co. v. Edgar, 39 S. D. 139, 168 NW 
575; Speer v. Phillips, 24 S. D,. 257, 
123 NW 722; Gardner v. Welch, 21 
SotcDis 1514 LLO NW oladoseStrunkors 
Smith, 8 S. D. 607, 66 NW 926. 
tage .—Ross v. male 1 Humphr. 
4 

Tex.—Du Bois v. "Rooney, 82 Tex. 
173, 17 SW 528; Schluter v. McLeod, 
(Civ. Ae) 5 al99 "SW ally Kirst, Nat: 
Bank of Lafayette, Ind. vy. Fulier, 
(Civ. A.) 191 SW 830; Garner First 
Nat. Bank v. Smith, (Civ. A.) 183 
SW 862; Houston Packing Co. vy. 
Griffith, (Civy Ad) “VIG SIWey 43:15; 
Wright v. Bott, (Civ. A.) 163 SW 
360; O’Connor v. Camp, (Civ. A.) 
158 SW 203; Whitaker v. Willis, 
(Civ. A.) 146 SW 1004; Cress v. Hol- 
loway, (Civ. A.) 1385 SW 209; Stid- 
ham v. Laurie, (Civ. A.) 133 SW 1082; 
Western Mfg. Co. v. Freeman, (Civ. 
A.) 126 SW 924; Dillard v. Sanders, 
(Civ. A.) 97 SW 108; Dunovant v. 
Anderson, 24 Tex. Civ. A. 517, 59 
SW 824; Sanborn v. Murphy, 5 Tex. 
Civ. A. 509, 25 SW 459 [aff 86 Tex. 
437, 25 SW 610]; Heflin v. Campbell, 
5 Tex. Civ. A. 106, 23 SW 595. 

Utah.—Johnson vy. Geddes, 49 Utah 
137, 161 P 910; California Pine Box, 
etc., Co. vy. Wasatch Orchard Co., 39 
Utah’ 325; 117) Ps 35. 

Mfg. 


Vt.—Kinnear, etc., Cosh vs 


‘Miner, 88 Vt. 324, 92 A 459; Pictorial 


League v. Nelson, 69 Vt, 162, 37 A 
247; Daggett v. Johnson, 49 Vt. 345. 

Va.—Hoster’s Committee v. Zoll- 
man, 122 Va. 41, 94 SE 164; Fentress 
v. Steele, 110 Va. 578, 66,SE 870; 
Watkins v. Robertson, 105 Va. 249, 
54 SE 33, 115 AmSR 880, 5 LRANS 
1194; Scott v. Norfolk, etc., R. Co., 
90 Va. 241, 17 SE 882. 

Wash.—Wheeler v. Pitwood, 104 
Wash, 1, 175 P 289; Rhodes v. Owens, 
101 Wash. 324, 172 P 241; Thomson, 
ete., Co. v. Evans, 100 Wash. 277, 170 
P 578: Blanck v. Pioneer Min. Co., 
93 Wash. 26, 159 P 1077; Peterson v. 
Denny-Renton Clay, ete. Co., 89 
Wash. 141, 154 P 128; Pickford v. 
Borland, 76 Wash. 339, 136 P 128; 
Passow v.. Kirkwood Distillery Co., 
54 Wash. 196, 103 P 34; Babcock, etce., 
Co, v. Urquhart, 53 Wash. \168, 101 
P 713; Gilbert Co. v. Husted,! 50 
Wash, 61, 96 P 835; Pitman v. Er- 
skine, 49 Wash. 166, 94 P 921; Newell 
v. Lamping, 45 Wash. 304, 88 P 195; 
Glick v. Weatherwax, 14 Wash. 560, 
45 P 156; Staver vy. Rogers, 3 Wash. 
603, 28 P 906. 

W. Va.—Griffin vy. Runnion, 74 W. 
Va. 641, 82 SE 686; American Can- 
ning Co, v. Flat Top Grocery Co., 68 
W. Va. 698, 70 SE 756; Orrick, ete., 
Co, v. Dawson, 67 W. Va. 403, 68 
SE 39; Anderson vy. Snyder, 21 W. Va. 
632; Depue v. Sergent, 21 W. Va. 
326 [disappr Caldwell v. Craig, 21 
Gratt. (62 °Va.) 132]. - 

Wis.—Jilek vy. Zahl, 162 Wis. 157, 
155 NW 909; Ohio Electric Co. v. 
Wisconsin-Minnesota Light, etc., Co., 
161 Wis. 632, 155 NW 112; Jones v. 
Keefe, 159 Wis. 584, 150 NW. 954; 
Berry v. Wadhams Oil Co., 156 Wis. 
588, 146 NW 783; Coman v. Wunder- 
lich, 122 Wis. 138, 99 NW 612; Newell 
v. New Holstein Canning Co., 119 
Wis. 635, 97 NW 487; Custeau v. St. 
Louis Land Imnr. Co., 8&8 Wis. 311, 60 
Nw 581; Yenner v. Hammond, 36 
Wis. 277; Burhans v. Johnson, 15 


Wis. 286. 

Wyo.—Demple vy. Carroll, 21 Wyo. 
447, 133 PiLst; Leone Aik 

Hng.—Smith v. Jeffryes, 15 M. & 
W. 561, 153 Reprint 972. 

Man.—Saults v. Eaket, 11 Man. 
597 [foll Mason y. Scott, 22 Grant 
Ch, (CU. C:), 592]. 

N. S.—Blaikie v, 33 
N.S. 558. 

Ont.—McNeeley y. McWilliams, 13 


McLennan, 


Ont. .A. 324; Beam _v. Merner, 14 
Ont. 4123) (Page we Proctor, ¢ 5. Ont: 
238; Noble v. Spencer, 27 U. C. Q. B. 
2105 

Qué.—Hamel vy. Smith, 31 Que. 
Super. 298; Ulster Spinning Co. v. 
Foster, 3 Montr. Q. B. 396. 


N. W. Terr.—McCormick Harvest- 


ing Mach. Co. v. Hislop, 7 Terr. L. 
112, 

Newfoundl.—Lilly v. Pittman, 8 
Newfoundl. 0. 


“A written contract to convey three 
forties of land appears to have beén 
made by Jilek running to Adelaide 
Zahl. On its face it is a perfectly 
good contract and under’ familiar 
rules it excludes evidence of a parol 
contract contradicting or varying its 
terms. It may be reformed for mis- 
take and enforced as reformed, but 
until reformed its provisions are 
controlling. The only way to reform 
it is by action in equity brought for 
the purpose of reforming it and en- 
forcing it as reformed.” Jilek v. Zahl,: 
162 Wis. 157, 160, 155 NW 909. 

[a] A bond for the conveyance of 
land is within the rule. Russell v. 
Schumier, 9 Minn. 28. 

{b] A broker’s bought and sold 
note, which contains all of the terms 
of the contract, is subject to the rule 
against varying a written instrument 
by parol. Standard Milling Co. v. 
De Pass, 154 App. Div. 525, 139 NYS 
611 [aff 214 N. Y. 638 mem, 108 NE 
1108 mem]. 

[c] An executory contract cannot 
be shown to be intended as a bill of 


cele: Godfrey v. Germain, 24 Wis. 
410. 
{d] An instrument on its Face a 


conditional sale of personal prop- 
erty cannot in a court of law be 
shown by parol evidence to have been 
in fact intended as a mortgage. 
Bates v. Crowell, 122 Ala. 611, 25 
S 217. But see infra § 1679. 

{e] Assumption of incumbrance.— 
The contract cannot be varied or 
added to by showing an assumption 
of incumbrance by the purchaser. 
Smith vy. Taylor; 82 Cal. 533, 23 P 
217; Leak v. Thorn, 1B Ind. A. 335, 
41 NE 602; Lewis v. Day, 53 Iowa 
Pere 5 NW 753; Tharin vy. Fickling, 

Cs TnrsGa: 

ny Agreement to take back ar- 
ticle sold.—In an action on a writ- 
ten contract for the sale of a piano, 
providing that the whole terms of 
agreement must be embodied in the 
contract, it was improper to permit 
defendant to show that when and 
after the contract was signed plain- 
tiff's salesman represented that if de- 
fendant should be unable to pay the 
price plaintiff would take back the 
piano. Knight-Campbell Music Co. 
v:; Buck, 43)Colo..179, 95 P 283: 

[g] An agreement to allow a run- 
ning credit on sales to “at least” a 
certain amount does not bind the sell- 
er not to furnish credit for a greater 
amount, and it cannot be shown by 
parol that he made such an agree- 
ment. Fuqua v. Pabst Brewing Co., 
(Tex. Civ. A.) 36 SW 479. 

{h] "The reservation of a lien on 
property transferred by a contract 
of sale does not render such contract 
subject to be varied by parol evi- 


dence. Hebard v. Cutler, 91 Vt. 218, 
99 A 879. 
{i] Writing not constituting con- 


tract.—In probate proceedings by the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, _ 
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written contract of sale,®2 


buyer of a decedant’s corporate 
stock from his executor, for confirma- 
tion, parol evidence of the contract, 
as made and performed by the buyer, 
was properly admitted, where the 
only writing evidencing the contract 
was made more than a month after 
performance by the buyer, and only 
to show his banker. In re Crim, 89 
Wash. 395, 154 P 811. 

{iJ Evidence not varying contract. 
—(1) Where one who had owned all 
the stock of a corporation, and had 
treated the business practically as 
his own, sold his stock and contract- 
ed with the corporation for the sale 
to it of certain supplies which he 
claimed to have purchased with his 
individual funds, in an action on the 
contract for the value of the sup- 
plies, certain letters written, and con- 
versations had, before the execution 
of the contract, relating to the pro- 
posed sale, together with other evi- 
dence tending to show the ground 
of plaintiff’s claim of ownership, and 
that he had acted in good faith in 
purchasing the property, did not 
vary the written contract and were 
admissible. Taylor v. Danielsonville 
Cotton Co., 82 Conn. 220, 72 A 1080. 
(2) In an action to recover for cer- 
tain excavating machines sold by 
plaintiff under a written contract, 
evidence to show that before the 
contract was entered into defendant 
advised plaintiff of the purpose for 
which he was purchasing the ma- 
chines, and that plaintiff exhibited 
photographs showing a _ completed 
machine ready for work, should have 
been admitted. Lidgerwood Mfg. Co. 
v. S. R. H. Robinson, etc., Contract- 
ing’ Co. 183) Tit A. 431, 4387-CIt, was 
stated by counsel, at the time that it 
was offered, not for the purpose of 
changing the terms of the contract 
but for the purpose of putting the 
court in the position occupied by the 
parties at the time the agreement 
was entered into; but the court re- 
fused this testimony and we think 
that this refusal was error. It did 
not tend to vary the terms of the 
contract. There is no doubt about 
the proposition that parol evidence 
cannot be offered for the purpose of 
in any manner changing or varying 
the terms of a written contract, but 
as the design and intention of the 
parties in the making of the contract 
must be determined we think there 
is no doubt that the surroundings and 
circumstances under which the con- 
tract was entered into is proper’). 

62. Jost v. Wolf, 130 Wis. 37, 110 


NW 232. q 

63. Brothers v. Porter, 6 B. Mon. 
(Ky.) 106. er 

Evidence not inconsistent with 


writing generally see infra § 1531. 
64. Ga.—Bowen y. Wakefield, 23 
Ga. 124. 
Ill.—Story v. Carter, 27 Ill. A. 287. 
Ind.—Morehead vy. Murray, 31 Ind. 
418. 


Iowa.—Chicago Tel. Supply Co. v. 


Marne, etc., Tel. Co., 134 Iowa 252, 
111 NW 935; Sutton v. Weber, 127 
Iowa 361, 101 NW 775; McCormick 


Harvesting Mach. Co. v. Richardson, 
89 Iowa 525, 56 NW 682. 
Kan.—Babcock v. Deford, 14 Kan. 
408. 
Mass.—West End Mfg. Co. v. P. R. 
Warren Co., 198 Mass. 320, 84 NE 
488; Leavitt v. Fiberloid Co., 196 


Where there is a con- 
tract to convey land to several joint purchasers, 
parol evidence may be admitted to show the pro- 
portion of the purchase money paid by each.°* 

An order signed by the buyer alone, and not pur- 
porting to contain the entire agreement, may be 
supplemented,®* although it is, of course, ‘otherwise 
where the order contains the whole contract,®> and 
where there is a written order and also a written 
acceptance, these constitute the contract and can- 


EVIDENCE 


[§ 1475] bb. 
trinsie evidence 


sass. 440, 82 NE 682, 15 LRANS 

Mich.—Hlectrical Appliance Co. v. 
Standard BPlectric Co., 151 Mich. 662, 
115 NW 982; John Hutchison Mfg. 
Co. v. Pinch, 107 Mich. 12, 64 NW 
729, 66 NW 340; Palmer v. Roath, 
86 Mich. 602, 49 NW 590; Weiden v. 
Woodruff, 38 Mich. 130; Richaras v. 
Fuller, 37 Mich. 161; Phelps v, Whit- 
aker, 37 Mich. 72. 

Minn.—Tufts v. Hunter, 63 Minn. 
464, 65 NW 922; Aultman vy. Clifford, 
55 Minn. 159, 56 NW 593, 438 AmSR 
478; Head v. Miller, 45 Minn. 446, 
48 NW 192; Boynton Furnace Co. v. 
Clark, 42 Minn. 335, 44 NW. 121. 

N. Y.—Weeks v. Binns, 85 Hun 70, 
82 NYS 644; Grand Rapids Veneer 
Works v. Forsythe, 83 Hun 230, 31 
NYS 601; Chase v. Evarts, 19 NYS 
987; Fisher y. Abeel, 66 Barb. 381; 
De Jonge vy. Printz, 49 Misc. 112, 96 
NYS 750. 

S. D.—National Cash Register Co. 
v. Pfister, 6 S. D. 143, 58 NW 270. 

Wash.—Johnson County Sav. Bank 
v. Rapp, 47 Wash. 30, 91 P 382. 

Writing not expressing entire 
Leek: ak generally see infra §§ 1715-— 
1721. 


65. Ark.—Morris v. Southwestern 


pied ‘Co.,, 136, Ark. “50 T2206 ~S Ww. 
Ilj.—International Filter Co. v. 
NCC CLC CO gett D Ueee ll pecs 


Crystal 
96 


La.—Welsh’s Succ., 111 La. 801, 35 
S 913, 64 LRA 823. 

N. Y.—Hess y. Liebmann, 84 NYS 
178. 


S. C.—Massillon Sign, ete., Co. v. 
Buffalo Lick Springs Co., 81 S. C. 114, 
61 SE 1098. 

Wash.—Fairbanks Steam Shovel 
Gon ow. FIOlt!) 279!) Wash. 361, 140 .P 
394, LRA1915B 477. 


66. Ohio Blectric Co. vy. Wiscon- 


sin-Minnesota Light, ete., Co., 161 
Wis. 632, 155 NW 112. 
67. Rampton y.’Cole, (Utah) 172 


Paauie 
ties Ala.—Dozier v. Duffee, 1 Ala. 

0. 

Ariz.—Valentine v. Shepherd, 19 
Ariz. 241, 168 P 643 

Ark.—Miller v. Dargan, 136 Ark. 
237, 206 SW 319. 

Cal.—Osborn y. Hendrickson, 7 
Cal. 282; Willmon v. Peck, 5 Cal. A. 
665, 91 P 164. 

Ga.—Neal v. Conwell, 127 Ga. 238, 
55 SE 936; Pennington y. Avera, 124 
Ga. 147, 52 SE 324; Spence Drug Co. 
v. American Soda Fountain Co., 11 
Ga. A. 473, 75 SE 817. 

Ida.—Allen vy. Kitchen, 16 Ida. 133, 
100 P 1052, LRA1917A 563, 18 AnnCas 
914... 

Ill—Murphy vy. Schnell, 248 Ill. 
182, 983 NE 738; O’Reer v. Strong, 13 
Ill. 688; Current v. Enright, 159 Ill. 
A2602" Bill’ *v.> Hattields) 72 -TIl.- A. 
534. 

Ind.—Conant v. Terre Haute Nat. 
State Bank, 121 Ind. 323; Baldwin 
v. Kerlin, 46 Ind. 426; Patterson v. 
Doe, 8 Blackf. 237; Jacobs v. Fin- 
kel, 7 Blackf. 432; Wolcott v. Moore, 
46 Ind. A. 427, 92 NE 880. 

Iowa.—Roundy, etc., Co. v. Nichol- 
son Produce Co., 166 Iowa 39, 147 NW 
305; Smay v. Etnire, 99 Iowa 149, 
68 NW 597. 

Ky.—Crawford v. Livingston, 153 
Ky. 58, 154 SW 407, 44 LRANS 640; 
Travis v. Taylor, 118 SW 988. 
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not be varied or contradicted.** 

A contract for an exchange of property is in sub- 
stance and effect a contract of sale and is within the 
rule precluding variation or contradiction by parol 
or extrinsie evidence.® 


Property Included. Parol or ex- 
cannot be admitted to contradict 


or vary the terms of the contract of sale as to 
the property included therein, or as to the de- 
seription of such property;°* but this rule does not 


La.—Angomar v. Wilson, 12 La. 
Ann, 857. 

Me.—Elder v. Elder, 10 Me. 80, 25 
AmD 205; Small vy. Quincy, 4 Me. 
497, 


Md.—Kent v. Carcaud, 17 Md. 29%. 

Mass.—Dean y. Washburn, etc., 
Mfg. Co., 177 Mass. 137, 58 NE 162; 
Keller v. Webb, 126.Mass. 393; Fitz- 
gerald v. Clark, 6 Gray 393. 

Mich.—Helper vy. MacKinnon Mfg. 
Co., 138 Mich. 593, 101 NW 804. 

Minn.—Cook y. Finch, 19 Minn. 
07 


Miss.—Pine Grove Lumber Co. vy. 
Interstate Lumber Co., 71 Miss. 944, 
L5uS LOS: 

Mo.—Jenkins v. Springfield Reduc- 
tion, etc, “Co;, 169° Mo, A. — 534,154 
SW. 832. 

Nebr.—Quinn vy. Moss, 45 Nebr. 614, 
63 NW 931. 

N. J.—Fitch v. Archibald, 29 N. J. 
L. 160; Schwartzman v. Creveling, 85 
N. J. Eq. 402, 96 A 896. 

N. Y.—Dady v. Rourke, 172 N. Y. 
447, 65 NE 273 [rev 61 App. Div. 29, 
70 NYS 694]; Veeder v. Cooley, 2 
Hun 74, 4 Thomps. & C. 245; Dowling - 
Vv. Miller- Kendig Real Est. Co., 115 
Seeds 154; Bopp vy. Atkins, 10 NYS 

N. C.—Merchants, etc., Nat. Bank 
v. McElwee, 104 N. C. 305, 10 SE: 
295. 

N. D.—Northwestern Fuel Co. v. 
Bruns, 1 N. D. 137, 45 NW 699. 

Oh.—Ormsbee v. Machir, 20 Oh. St. 
295; Malone v. Cincinnati, 7 Oh. Dec. 
(Reprint) 513, 3 CincLBul 578. 

Pa.—Hatfield v.. Thomas Iron Co., 
208 Pa. 478, 57 A 950; Baugh vy. 
White, 161 Pa. 632, 29 A 267; Wat-- 
sontown Car Mfg. Co. v. Elmsport 
Lumber Co., 99 Pa. 605; Hall’s Safe 
Co. vy. Walenk, 42 Pa. Super. 576. 

Tex.—Crawford vy. El Paso Land 
impr Co. eGlv. A.) mec Sara clots 
James y. Doss, (Civ. A.) 184 SW 623; 
McCullough v. Farmers’, etc., Nat. 
Bank, 58 Tex. Civ. A. 160, 123 SW 
439; Morrison vy. Hazzard, (Civ. A.) 
88 SW 385; Hopkins v. Woldert Gro- 
cery Co., (Civ. A.) 66 SW 63; Evans- 


Snider-Buel Co. v. Stribling, (Civ. 
A.) 45 SW 40. 
Vt.—Ripley v. Paige, 12 Vt. 353. 
Va.—Allen v. Crank, 23 SE 772. 


Wis.—Caldwell y. Perkins, 93 Wis. 
89, 67 NW 29; Cooper v. Cleghorn, 
50. “Wis, 113, 6 NW 491. 

Eng.—Smith y. Jeffryes, 15 M. & 
W. 561, 153 Reprint 972. 

N. B.—Porter v. Rogers, 42 N. B. 
82, 11 DomLR 304, 12 HastLR 551. 

{a] This rule has been applied to 
exclude evidence: (1) That a con- 
tract to sell a certain quantity of 


pecans referred to pecans to be 
grown in certain territory. Hop- 
kins vy. Woldert Grocery Co., (Tex. 


Civ. A.) 66 SW 638. (2) That a con- 
tract for the sale of a certain quan- 
tity of sound rice referred to a par- 
ticular cargo. Ruiz v. Norton, 4 Cal. 
355, 60 AmD 618. (3) That a con- 
tract for the sale of a gristmill in- 
cluded bolting cloth. O’Reer v. 
Strong, 13 Ill. 688. (4) That a con- 
tract to ship a certain quantity of 
ice referred to such only as was then 
owned by the vendor. Schreiber vy. 
Butler, 84 Ind. 576. (5) That a sale 
of land by the acre was contemplated 
where the contract shows a sale in 
gross. Dozier y. Duffee, 1 Ala. 320; 
Wadhams v. Swan, 109 Ill. 46; ‘An- 
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preclude the admission of parol or extrinsie evi- 
dence to identify the property described and apply 


the deseription thereto.®® 
[§ 1476] cc. Price. 


parol.7° 


[§ 1477] dd. Time and Mode of Payment. A 
contract of sale is also conclusive as to the time, 
mode, and terms of payment, and cannot be varied 
or contradicted as to these matters by parol,” but 
a subsequent parol agreement to extend the time 


of payment may be shown."? 
[§ 1478] ee. 


derson v. Snyder, 21 W. Va. 632; De- 
pue v. Sergent, 21 W. Va. 326. 

[b] Where the land is described in 

general terms (1) parol evidence of 
the vendor’s representations as to the 
quantity of land is inadmissible to 
jay the ground for compensation for 
a deficiency. National Iron Armor 
Co. v. Bruner, 19° N. J. Eq. 331. (2) 
Thus, where the contract states that 
the land contains “about sixty-five 
acres,’ parol evidence is inadmissible 
to prove a sale of sixty-five acres, 
or the vendor’s representations that 
there were as least sixty-five acres. 
Baltimore Permanent Blidg., _ etce., 
Soc. v. Smith, 54 Md, 187, 39 AmR 
374, ‘ ; 
[c] Where no mention is made of 
the quantity of land agreed to he 
sold, it cannot be shown by parol 
evidence that, prior to the written 
contract, it was orally agreed that 
the tract contained a certain number 
of acres. Ohlert v. Alderson, 86 
Wis. 433, 57 NW 88. 

{d] Where an insufficient descrip- 
tion is given in a bond to make title, 
parol evidence cannot be resorted, to 
for the purpose of showing what the 
parties meant or to identify a par- 
ticular parcel of land which was the 
subject matter of a written contract. 
Richardson v. Godwin, 59 N.C. 220. 
But see infra §§ 1683-1692. 

[e] Where the contract refers to 
an official survey or draft, such sur- 
vey must be taken to contain the 
true quantity, and in the absence of 
fraud evidence to vary this amount 
cannot be received, Wier v. Dougher- 
Verte aed San - 

69. Allen v. Kitchen, 16 Ida. 133, 
144, 100 P 1052, LRA1917A 563, 18 
AnnCas 914 (“If the writing con- 
tained anything from which the 
name of the civil or political sub- 
division or municipality to which 
these tracts are additions could be 
ascertained, then oral evidence would 
be admissible to apply the descrip- 
tion contained in the writing to 
the lands as marked and bounded 
either by recognized legal subdivi- 
sions or by metes and bounds’). 

Identification of subject matter 
generally see infra §§ 1683-1692. 

70. U. S.—Vulcan Iron Wks. Co. v. 
Roquemore, 175 Fed. 11, 99 CCA 177. 
' Ala.—Reynolds y. Reynolds, 10 
Ala, A. 420, 65 S 194. 

Ga.—Singer Sewing Mach. Co. v. 
Johns, 135 Ga. 22, 68 SE 785. 

Iowa.—Hutton vy. Maines, 68 Iowa 
650, 28 NW 9. 

1 ae ee v. Isaacs, 118 SW 

La.—Barfield v. Saunders, 116 La. 
136, 40 S 598; Formento vy. Robert, 
27 La. Ann. 489, 

Me.—Hilton vy. 238 Me. 


Homans, 
136. 


The statement in a con- 
tract of sale as to the price paid or to be paid by 
the purchaser is an essential part of the contract, 
and hence it cannot be varied or contradicted by 


Time and Place of Delivery. 
Parol evidence is not admissible to vary or contra- 
dict the language of the contract as to the time‘ 
or place of delivery of the articles sold, espe- 
cially where the original agreement is in the form 


EVIDENCE 


[§ 1479] ff. 


Mass.—Cohen y. Edinberg, 225 
Mass. 177, 114 NE 294. 
Mich.—McLeod vy. Hunt, 128 Mich. 


124, 87 NW 101. 

Mo.—Luecke v. Cohen, 150 Mo, A. 
48, 129 SW 1022; Parsons y. Kelso, 
141 Mo. A. 369, 125 SW 227. 

Pa.—Hatfield v. Thomas Iron Co., 
208 Pa. 478, 57 A, 950. 

S. C.—Greenville County v. Green- 
ville, 81 S. C. 410, 66 SE 417. 

Ss. D.—Emerson-Brantingham Impl. 
ree v. Edgar, 39 S. D. 139, 168 NW 
oO ° 


Tex.—Wright v. Hays, 34 Tex. 253; 
Matheson vy. C-B Live Stock Co., (Civ. 
A.) 176 SW 734. 

71. U. S.—Richardson y. Hard- 
wicks «106, (UGS. 252) -VaSCtials, pai 
Ti, (eds -T45: 

Ala.—Ware v. Cowles, 24 Ala, 446, 
60 AmD 482. 

Di CN, | M.” Minnix, Co. wv. duis C; 
ee etc., Typewriter Co., 33 App. 
0 . 


Ga.—Coleman vy. Barber, 137 Ga. 
22, 72 SEH 399; Spence Drug Co. v. 
American Soda Fountain Co., 11 Ga. 
A. 473, 75 SE 817; Carroll v. Hutchin- 
son, 2 Ga. A. 60, 58 SE 309. 

Iowa.—Hunt vy. Gray, 76 Iowa 268, 
41 NW 14. 

Me.—Chase v. Jewett, 37 Me. 351. 

Mass.—Loveland y. Epstein Drug 
Co., 227 Mass. 311, 116 NE 570; Dixon 
v. Williamson, 173 Mass. 50, 52 NE 
1067; Davis vy. Pope, 12-Gray 193; 
Ryan v. Hall, 13 Metc. 520. 

Mich.—Walker v. Mack, 129 Mich. 
527, 89 NW 338; Smith v. Kemp, 92 
Mich. 357, 52 NW 639. 

Miss.—Hickman Ebbert Co.. vy. Asa 
vA Atlen Co., 111 Miss. 161, 71 S$ 
os) . 

Mo.—R. L. Burke Music Co. v. Mil- 
ler; -(A.) 187 SW 141. 

N. Y.—Anguish y. Blair, 160 App. 
Div. 152, 145 NYS 392 [aff 216 N. Y. 
746 mem, 111 NE 1084 mem]; Rug- 
gerio v. Leuchtenburg, 61 Misc. 298, 
1138 NYS 615; Oliver Typewriter Co. 
v. United Publishers’ Assoc., 133 NYS 


faa? Armstrong v. Munday, 5 Den. 
N. C.—Walker v. Venters, 148 N. C. 
388, 62 SE 510. 
Pa.—Forrest vy. Nelson, 108 Pa. 


481; Hemmings vy. 
LegInt 404. 
Tex.—Johnson y. Portwood, 89 Tex. 
235, 84 SW 596, 787; Moore v, Gie- 
secke, 76 Tex. 543, 13 SW 290. 
N. W. Terr.—McCormick Harvest- 


Gemberling, 24 


ing Mach. Co. vy. Hislop, 7 Terr. L. 
112. 
{a] Encumbrances.—Where, by a 


written contract for an exchange of 
property, one party has assumed the 
payment of encumbrances on_ the 
property received by him, evidence 
of parol contemporaneous representa- 
tions that the debts which he had 


[§§ 1475-1479 


of a covenant. Where no time for delivery is speci- 
fied, the law implies a contract that the goods shall 
be delivered within a reasonable time; and no evi- 
dence will be admissible to prove a specific time at 
which they were to be delivered, for that would be 
to contradict and vary the legal interpretation of 
the instrument.’?5 Neither can parol evidence be re- 
ceived to show that the expression ‘‘reasonable 
time’’ meant a stated time spoken of by the parties 
before the contract was signed,’® or to show the 
purpose of the parties in introducing into the con- 
tract the phrase ‘‘or as soon as possible,’’ after 
the date of delivery. 


Time as Essence of Contract. Ac- 


cording to some authorities, parol evidence cannot 
be admitted to show that time was of the essence 
of the contract where the terms of the contract do 
not so provide,’® but there is also authority for the 
contrary view.”® 


Of course if the contract ex- 


assumed would be extended is in- 
admissible. McGregor v. Johnston, 
(Tex. Civ. A.) 34 SW 407. 

Legal effect of instruments as to: 
Medium or source of payment see 

supra § 1384. 
Time for payment see supra § 1382. 

72. Jones v. Alley, 4 Greene 
(Iowa) 181. 

Subsequent agreements generally 
see infra §§ 1693-1698. 

73. U. S.—Shoninger v. Dormer 
Bros. Co., 241 Fed. 662, 154 CCA 420. 

Ill.—North Shore Lumber Co. v. 
pout Side Lumber Co., 176 Til. A. 
96. 

Kan.—Lawrence v. McGuire, 21 
Kan. 552. 


Ky.—Berlin Mach. Works v. Jeffer- 
son Wood Working Co., 173 Ky. 347, 
191 SW _ 82. 

Mo.—Zeller v. Ranson, 140 Mo, A. 
220, 123 SW 1016. 


in) Y.—Frost vy. Everett, 5 Cow. 
N. D.—Reeves v. Bruening, 13 


N. D., 157, 100 NW 241. 

Wash.—Wheeler y. Pitwood, 104 
Wasi oy blogs Zoo. 

[a] Certain amount “per year.”— 
A written contract to deliver one 
thousand tons of bark “per year” for 
five years allows the contractor the 
entire year in which to furnish one 
thousand tons, and parol evidence is 
not admissible to show that the 
bark was to be delivered at particu- 
lar times during the year. Curtiss v. 
Howell, “39° N. Yo 2110 

74. Handley v. Moorman, 4 Bibb 
(Ky.) 1; Lawson y. Hobbs, i120 Va. 
690,-91 SE 750. ‘ 

75. Cocker vy. Franklin Hemp, etc., 
Misr CoD. by Le. (CaS ING ue oo eens 
Sumn. 530; Cameron Coal, ete, Co. 
v. Universal Metal Co., 26 Okl. 615, 
110 P 720, 31 LRANS 618; Fish Bros. 
Wagon Co. y. Adams, (Tex. Civ. A.) 
146 SW 704. 

Legal effect of instrument as to 
time for performance generally see 
supra § 1382. 

76. Jenkins vy. Lykes, 19 Fla. 148, 
45 AmR 19 (so holding with respect 
to a contract of sale of timber, giv- 
ing the purchaser “reasonable time” 
to cut the timVer). 

77. Williams v. Gridley, 110 App. 
Div. 525, 96 NYS 978 [aff 187 N- Y. 
526 mem, 79 NE 1119 mem]. 

78. Jones v. Alley, 4 Greene 
(Iowa) 181; Ferguson vy. Arthur, 128 
Mich. 297, 87 NW 259; Tufts v. Mor- 
ris, 87 Mo. A. 98; Strunk v. Smith, 
8 S. D. 407, 66 NW 926. 

79. Alabama Constr. Co. vy. Conti- 
nental Car, etc., Co., 131 Ga. 365, 62 
SE 160; Van Winkle v. Wilkins, 81 
Ga. 98, 7 SE 644, 12 AmSR 299; Scar- 
lett v. Stein, 40 Md. 512, 525. 

“Whether time is to be considered 
as of the essence of the contract, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


~— 


-§§ 1479-1481] 


presses that time is of its essence, the contrary can- 
not be shown by extrinsic evidence.®® 
Reservations can- 
not be shown by parol where this would add to or 
Accordingly a reserved 
right to rescind the contract cannot be shown.®? 

[§ 1481] hh. Warranty. Parol — or 


[§ 1480] gg. Reservations. 


contradict the contract.§1 


must, of course, depend upon the in- 
tention of the parties. When this in- 
tention is expressed in clear and 
unambiguous terms, the _ contract 
must speak for itself, and the lia- 
bility of the parties must be deter- 
mined by the plain and obvious 
meaning of the language used. If, 
however, this intention is not ex- 
pressed in clear and direct terms, 
Courts may look to the acts and con- 
duct of the parties, in order to find 
out the meaning which they them- 
selves have put upon the contract.” 
Scarlett v. Stein, supra. 

80. Sandstone Brick, etc., Co. v. 
Lawler, 53 Wash. 10, 101 P 360. 

81. Ark.—White Sewing Mach. Co. 
page neon 126 Ark. 204, 190 SW 

Mich.—Vanderkarr v. Thompson, 19 
Mich. 82. 

Minn.—Pioneer Loan, etc., Co. v. 
Cowden, 128 Minn. 307, 150 NW 903. 

Miss.—Millburn Gin, ete, Co. v. 
Ringold, 19 S 675. 

N. Y.—Long y. Millerton Iron Co,, 
101 N. Y. 638, 4 NE. 735. 

Pa.—Harbold vy. Kuster, 44 Pa. 392; 
Renshaw vy. Gans, 7 Pa. 117. 

S. C.—Alexander v. Herndon, 84 
S..C.,181, 65 SE 1048. 

W. Va.—Findley v. Armstrong, 23 
Wee Vatu tuliss 

[a] Evidence is not admissible to 
show a reservation of: (1) Growing 
timber. Alexander y. Herdon, 84 
S. C. 181, 65 SE 1048. (2) A crop. 
Pioneer Loan, etc., Co. v. Cowden, 128 
Minn. 307, 150 NW 903. 

82. Minn.—Kessler v. Smith, 42 
Minn. 494, 44 NW _ 794. 

Miss.—Houck vy. Wright, 23 S 422. 

Mo.—Rigler v. Reid, 186 Mo. A. 


i abl OW aoc. 
Pa.—Lees vy. Hichinger, 19 LancL 
Rev 27. 


S. C.—Burwell, ete., Co. v. Chap- 
man, 59 S. C. 581, 38 SE 222. 

[a] Evidence that an order for 
goods was countermanded is incom- 
petent as contradicting the terms of 
a written instrument, where the or- 
der stipulated that it was not subject 
to countermand. Burwell v. Chap- 
man, 59 S. C. 581, 38 SE 222. 

s3. U. S.—Hamilton Iron, etc., 
Co. v. Groveland Min. Co., 233 Fed. 
388, 147 CCA 324; Marmet Coal Co. 
v. People’s Coal Co., 226 Fed. 646, 
141 CCA 402; Clear Lake Power, 
etc., Co. v. Stephens, 226 Fed. 642, 
141 CCA 398; Texas Star Flour Mills 
Co. v. Moore, 177 Fed. 744; Bluegrass 
Canning Co. v. Stewart, 175 Fed. 
537, 99 CCA 159; Wilson v. New U.S. 
Cattle-Ranch Co., 73 Fed. 994, 20 
CCA 241. 

Ala.—Whitehead vy. Lane, etc., Co., 
72. Ala. 339; 

Ark.—Western Cabinet, ete. Mfg. 
Co. v. Davis, 121 Ark. 370, 181 SW 
273; Barry-Wehmiller Mach. Co. v. 
Thompson, 83 Ark. 283, 104 SW 137; 
Johnson v. Hughes, 83 Ark. 105, 103 
SW 184; Lower v. Hickman, 80 Ark. 
505, 97 SW 681. 

Cal.—Madera Sugar Pine Co. v. 
Livermore, 175 P 456; Kullman _ v. 
Sugar Apparatus Mfg. Co., 153 Cal. 
725, 96 P 369; Germain Fruit Co. v. 
Jot Armsby C€o., TosnCaly 585, °96 &P 
319; J. I. Case Threshing Mach. Co. 
v. Copren, 32 Cal. A. 194, 162 P 647. 


Conn.—Fitch v. Woodruff, etc., 
Iron Works, 29 Conn. 82. 
Ga.—Holt, ete., Co. v. Clary, 146 


Ga. 46, 90 SE 381; Martin v. Moore, 
63 Ga. 531; Bowen vy. Fuller, (A.) 
98 SH 357; Stewart v. Blalock, 20 Ga. 
A. 488, 938 SE 116; Gary v. Parker, 
18 Ga. A. 506, 89 SE 599; Schofield- 


EVIDENCE 


strument.®* 
extrinsic 


A. 321, 85 SE 285; Spence Drug Co. 
v. American Soda Fountain Co., 11 
Ga. A. 478, 75 SE 817; Cochran v. 
Jones, 11. Ga. A. 302,.75 SH 143; 
Stimpson Computing Scale Co. v. 
Maydor, 2uiGaww A. 567, 6leShri31; 
Fleming vy. Satterfield, 4 Ga. A, 351, 
61 SE 518. 

Ill.—Telluride Power Transmission 
Co. v.. Crane Co., 208 Ill. 218, 70 NE 
319; Robinson v. McNeill, 51 Ill. 225; 
Williams y. J. F. Rowley Co., 195 
Ill. A. 638; Chalmers Motor Co. v. 
Seney, 195 Ill. A. 227; Chicago Port- 
land Cement Co. v. Hofman, 168 Ill. 
A. 71; Fuchs, ete., Mfg. Co. v. Kitt- 
redge, 146 Ill. A. 350 [aff 242 Ill. 88, 
89 NE 723]; McMillan v. De Tamble, 
93 Ill. A. 65; Wightman v. Tucker, 
50 Ill. A. 75; Graham v. Hiszner, 28 
EM VAS 269) 

Ind.—Conant v. National State 
Bank, 121 Ind. 323, 22 NE 250; John- 
son v. McCabe, 37 Ind. 535; Smith 
v. Dallas, 35 Ind. 255; McClure v. 
Jeffrey, 8 Ind. 79; King v. Edward 
Thompson Co., 56 Ind. A. 274, 104 
NE 106. 

Iowa.—Fudge v. Kelley, 171 Iowa 
422, 152 NW 39; Sandwich Mfg. Co. 
v. Trindle, 71 Iowa 600, 33 NW 79; 
Nichols v. Wyman, 71 Iowa 160, 32 
NW 258. 

Kan.—Ehrsam v. Brown, 64 Kan. 
466, 67 P 867; Rogers v. Perrault, 41 
Kan. 385, 21 P 287. 

Ky.—Ramsey v. Beedle, 8 KyL 702. 

Md.—Rice-v. Forsyth, 41 Md. 389. 

Mass.—Carpenter v. Sugden, 2381 
Mass. 1, 119 NE 959; MacAlman v. 
Gleason, 228 Mass. 454, 117 NE 795; 


Glackin v. Bennett, 226 Mass. 316, 
115 NE 490; Scholl v. Killorin, 190 
Mass. 493, 77 .NE -382; Frost v. 


Blanchard, 97 Mass. 155. 
Mich.—Bayer v. Winton Motor Car 
Co., 194 Mich. 222, 160 NW 642; Lin- 
derman Mach. Co. v. Shaw-Walker 
Co., 187 Mich. 28, 153 NW 34; Wit- 
temann Co. vy. Beck Malting, etce., 
Co., 183 Mich. 227, 150 NW 109; Tru- 
man v. J. I. Case Threshing Mach. 
Co., 169 Mich. 153, 1385 NW 89; De- 
troit River Transit “Co. ~v.- Union 
Trust Co., 162 Mich. 670, 127 NW 
780; Detroit Shipbuilding Co. _ v. 
Comstock. 144 Mich. 516, 108 NW 
286; Day Leather Co. v. Michigan 
Leather Co., 141 Mich. 533, 104 NW 
797; Hallwood Cash-Register Co. v. 
Millard, 127 Mich. 316, 86 NW 833. 
Minn.—Meland v. Youngberg, 124 
Minn. 446, 145 NW 167, AnnCas1915B 
775; McNaughton vy. Wahl, 99 Minn. 
92, 108 NW 467, 116 AmSR_ 389; 
Wheaton Roller-Mill Co. v. John T. 
Noye Mfg. Co., 66 Minn. 156, 68 NW 


854; McCormick MHarvesting-Mach. 
Co. v. Thompson, 46 Minn. 15, 48 
NW 415; Thompson v. Libby, 34 


Minn. 374, 26 NW 1; Jones v. Alley, 
17 Minn. 292. 

Mo.—Robinson v. Ligon, 146 Mo. 
Ne 16345 124 SW 590.7 

Nebr.—Kummer vy. Dubuque Tur- 
bine, etc., Mills Co., 93 NW 938. 

N. H.—Rollins Engine Co.. v. East- 
ern Forge Co., 73 PH. V9 2559" 8A: 
382, §8 LRA 441. 

N. Y.—EHighmie v. Taylor, 98 N. Y. 
288; Colt v. Demarest, 159 App. Div. 
394, 144 NYS 557 [app dism 211 N. Y. 
564 mem, 105 NE 1082 mem]; Cooper 
v. Payne, 103 App. Div. 118, 93 NYS 
69 [rev 186 N. Y. 334, 78 NH 1076, 
10 LRANS 1010]; Sales Co. v. Jones, 
119 NYS 1087; Hungerford Co. v. 
Rosenstein, 19 NYS 471 [aff 1388 
N. Y. 640 mem, 34 NE 512 mem]; 
Chamberlin vy. Van Campen, TINY St 
99 [rev on other grounds 2 Silv. A. 
589, 24 NE 279]; Reed v. Van Os- 
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evidence is not admissible either to add to the terms 
of a written contract of sale by engrafting thereon 
a warranty as to the thing sold,** or to limit, de- 
stroy, add to, or extend to matters other than those 
specified an express warranty contained in the in- 
Evidence of a verbal warranty such as 
would be imphed from the contract itself does not 
Burkett Constr. Co. v. Rich, 16 Ga. | trand, 


1 Wend. 424, 19 AmD 529; 
Vrooman v. Phelps, 2 Johns. 177. 

N. C.—Murray Co. v. Broadway, 176 
N. C. 149, 96 SE 990. 

Oh.—Curran v. Hauser, 9 OhS&CP 
468, 6 OhNP 281; Hauser v. Curran, 
8 OhS&CP 495, 5 OhNP 224; Curran 
v. Hauser, 4 OhS&CP 449, 

Okl.—Scott v. Vulcan Iron Works 


€os131 OKI) 334, 712202) 186; 
Pa.—Hershey v. Johns, 389 Pa. 
Super. 645. 
R. I.—Stern vy. Chagnon, 39 R. I. 


567, 99. A 592. 
Tenn.—Somerville v. Gullett Gin 


Co., 187 Tenn. 509, 194 SW 576. 

Tex.—Phillip-Carey Co. v. Manes, 
(Civ. A.) 177 SW 158. 

Vt.—Hebard vy. Cutler, 91 Vt. 218, 
SOAS S79 BOndiny. Clarks esDmVitee Dale 

Wash.—Grubb v. House, 93 Wash. 
200, 160 P 421; Winton Motor Car- 
riage Co. v. Blomberg, 84 Wash. 451, 
147 P 21; Wilers Music House v. 
Oriental Co., 69 Wash. 618, 125 P 
1023; Buffalo Pitts Co. v. Shriner, 41 
Wash. 146, 82 P 1016. 

W. Va.—American Canning Co. v. 
Flat Top Grocery Co., 68 W. Va. 698, 
70 SE 756; Erie City Iron Works v. 
Miller Supply Co., 68 W. Va. 519, 70 


SE 125. 
Keefe, 159 Wis. 


Wis.—Jones_ v. 
584, 150 NW 954. 
ra S.—Howard vy. Christie, 33 N. S. 
Le 
Ont.—Northey Mfg. Co. vy. Sanders, 
31 Ont. 475. 
cen ae v. Richelieu Co., 9 L. C. 
406 


But see infra § 1677. 

[a] The reservation of a lien on 
an automobile covered by a written 
agreement of sale does not subject 
the agreement to variation by parol 
evidence as to a warranty. Hebard 
Lives Cutler.” 91 Vite 20899) ZANNS)79% 

[b]. In an action for deceit in a 
sale of goods, parol proof of a war- 
ranty not contained in the written 
contract is competent only as evi- 
dence of representation. Salem In- 
dia-Rubber Co. v. Adains, 23 Pick. 
(Mass.) 256. 

s4. U. S.—Buckstaff v. Russell, 79 
Fed. 611, 25 CCA 129; Empire State 
Phosphate Co. v. Heller, 61 Fed. 280, 
9 CCA 504; Chandler vy. Thompson, 
30 Fed. 38. 

Ark.—Middletown Mach. Co. vv. 
Chaffin, 108 Ark, 254, 157 SW 9398; 
Arden Lumber Co. v. Henderson Iron 
Works, etc., Co., 838 Ark. 240, 103 
SW 185. 

Cal.—United Iron Wks. v. Outer 
Harbor Dock, ete., Co., 168 Cal. 81, 
141 P 917; Germania Fruit Co. v. 
Jeux, Armsby, Cojelo3vCala o8byn0 owls 
319. 

Colo.—J. I. Case Threshing Mach. 
Co. v. Sylvester, 21 Colo. A. 46, 122 
PG 


Ga.—Bond v. Perrin, 145 Ga. 200, 
88 SE 954; Allen v. Young, 62 Ga. 
617; Jones v. George So Riley, Jr: 
Co., 14 Ga. A. 84, 80 SE 341; Bos- 
vee v. Johnson, 5 Ga. A. 251, 62 SE 

Ill.—Stark Music Printing, ete., Co. 
v. Witmark, 189 Ill. A. 293; Zickert 
v. Times Square Auto, Co., 181 Ill. 
A. 676. 

Ind.—Hart-Kraft Motor Co. vy. In- 
dianapolis Motor Car Co., 183 Ind. 311, 
109 NE 39; McCormick Harvesting 
Mach. Co. v. Yoeman, 26 Ind. A. 415, 
59 NE 1069. 

Iowa.—Singmaster v. Robinson, 181 
Towa 522, 164 NW 776; Four Tract. 
Auto. Co. v. Hurni, 156 Iowa 725, 
137 NW 1014; Western Electric Co. 
v. Baerthel, 127 Iowa 467, 103 NW 
475; Warbasse v. Card, 74 Towa 306, 
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change the terms of the written instrument, 
hence may be admitted,®® but implied warranties are 
protected from change or alteration by parol evi- 
Where the instrument contains a war- 
ranty the scope of which is uncertain, parol evi- 
dence may be admitted to show its scope,®*’ and it 
is also permissible to show that a recital in the in- 
strument was intended as a warranty.®® 

Obligations of Vendor of Business. 
It has been held in a number of cases that a writ- 
ten contract for the sale of a business cannot be 
added to by parol evidence of an agreement that 
the good will was ineluded or that the vendor should 
not again engage in such business at a particular 
place or for a particular time,*® but where the con- 
tract contains a covenant of the seller not to re- 
engage in the same business, extrinsic evidence is 
admissible, in aid of the writing, to show what busi- 


dence.®® 


[§ 1482] ii. 


ness the seller was engaged in at 


sale.?° 
37 NW 383; Barrett v. Wheeler, 71 
Iowa 662, 383 NW 230. 

Kan.—Richardson v. Great West- 
ern Mfg. Co., 3 Kan. A. 445, 43 P 
809. 

La.—Goodloe v. Hart, 2 La. 446. 

Md.—Kckels, etc., Ice Mfg. Co. v. 
Cornell Economizer Co., 119 Md. 107, 
86 A 38. 

Mass.—Carpenter v. Sugden, 231 
Mass. 1, 119 NE 959; Glackin v. 
Bennett, 226 Mass. 316, 115 NE 490. 

Mich.—Michler _ v. International 
Harvester Co., 188 Mich. 104, 153 
NW 1059; Hall v. Duplex-Power Car 
Co., 168 Mich. 634, 185 NW 118; Os- 
borne Co. v. Wigent, 127 Mich. 624, 
86 NW 1022; Dowagiac Mfg. Co. v. 
-Corbit, 127 Mich. 473, 86 NW _ 954, 
87 NW 886; Hutchinson Mfg. Co. v. 
Pinch, 107 Mich. 12, 64 NW 729, 66 
NW 340; Rumely v. Emmons, 85 
Mich. 511, 48 NW 6386; Nichols v. 
Crandall, 77 Mich. 401, 48 NW 875, 
6 LRA 412. 

Mo.—Sunderland v. Hackney Mfg. 


Cow 7192) Mo: 24% «28:7, 1:81 sSiwe 11.925 
Davis v. Cramer, 188 Mo. A. 1718, 
176 SW 468. 

N. H.—Wallace v. Rogers, 2 N. H. 
-506. 

N. Y.—Colt v. Demarest, 159 App. 


Div. 394, 144 NYS 557 [app dism 211 
N. Y. 564 mem, 105 NE 1082 mem]. 


N. — B. Harquhar ). Cos. Vv. 
Hardy Hardware Gory 1d) Nei. 13869; 
93 SE 922. 

N.. Di—Houghton Impl. Co. iv. 
Doughty, 14 N. D. 331, 104 Aw 516 
Dowagiac Mfg. Co. v. Mahon, 13 N. 
516, 101 NW 903; Plano tie. “Go. V. 


Root, 3 N. D. 165, 54 NW _ 924. 

Okl.—Ryan First Nat. Bank v, Sap- 
pington, 157 P 937; Hercules 
Co. v. Hinde, 33 Okl. 85, 124 

Pa.—Smith Co. v. Monroe County 
Water Power, etc., Co., 221 Pa. 165, 
70 A 738. 

S. C.—Smith, ete, Mach. Co. Vv. 
Johnston, 102 S. C. 130, 86 SE 489. 

Tenn.—Daniel vy. McClelland, 7 
Humphr. 298. 

Tex.—Bolt v. Manchester State 
Sav. Bank, (Civ. “Any t179 SW o1 119s 


J. I. Case Threshing Mach. Co. v. 
Hall, (Civ. A.) 73 SW 885. 
Wash.—Singmaster v. Hall, 98 


Wash. 134, 167 P 136; Buffalo Pitts 
Co. v. Shriner, 41 Wash. 146, 82 P 
1016; Buchanan vy. Laber, 89 Wash. 
ANOPIO Se O1 AG 

Wis.—Neff v. Rubin, 161 Wis. 511, 


154 NW 976; Exhaust Ventilator Co. 
v. Chicago, etc., R. Co., 69 Wis. 454, 
34 NW 509. 


s Dominion Iron, ete., Co. v. 
Dominion Coal Co., 43 N. S. 77. 
Ont.—Northey Mfg. Co. v. Sanders, 
SteOnts 45. 
fa] Reference to catalogue.— 
“Where a written contract for the 
sale of an engine referred to a cata- 
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[§ 1484] ) 


agreement.°” 


[§ 1485] 


the time of the 


(m) Subscription—aa. 
A contract of subseription to any undertaking or 
enterprise or for any other object cannot be varied 
or contradicted by parol or extrinsic evidence.®*? Ac- 
cordingly conditions claimed to be attached to the 
subseription but not appearing in the paper signed 


[§§ 1481-1485 


Withdrawal of Offer to Purchase. 


Where, in an action on an alleged written contract, 
defendant denied that the written offer to purchase 
was accepted before it was withdrawn, and there 
was no evidence of acceptance, evidence of the sub- 
stitution of an oral contract was held not objec- 
tionable as contradicting the written contract.?4 


Separation. A written separa- 


tion agreement between husband and wife, dispos- 
ing of the property between the parties, and pur- 
porting on its face to be complete, cannot be varied 
by testimony showing that it did not contain all the 


In General. 


eannot be shown.®* 


logue published by the manufacturer 
for the terms of the warranty, the 
scope of the warranty was measured 
by the catalogue and could not be 
varied by evidence of a parol war- 
ranty. Buchanan v. Laber, 39 Wash. 
4105631 ae Od. 

85. Iowa.—Fudge v. Kelley, 171 
Iowa 422, 152 NW 39. 

Ky.—Bever v. Dishman, 6 Ky. Op. 


154. 
205 


Mass.—Hanson v. Wittenberg, 
Mass. 319, 91 NE 383. 

Mich.—Tufts v. Verkuyl, 124 Mich. 
242, 82 NW 891. 


N. Y.—Lovell v. Alton, 82 Misc. 
431, 143 NYS 995. 
Aidi inference from instrument 


generally see infra § 1533. 
s6. Bond v. Perrin, 145 Ga. 200, 
88 SE 954. 
Legal effect of instrument gener- 
ally see supra § 1381. 
87. Nichols, ete. Co. 
76 Kan. 607, 92 P 545. 
88. Sharp v. Sturgeon, 75 Mo. A. 


651 
Ala.--Main v. Radney, 39 S 


89. 
981. 
Jll.—Osgood v. Skinner, 211 M1. 
229, 71 NE 869 [aff i111 Tll. A. 606]. 
Kan.—Drake v. Dodsworth, 4 Kan. 


159. 
La.——Damare_ Vv. La. 
Al- 


Ann. 3438, 7S 580. 

-Mass.—Bassett v. Percival, 5 
len 345; Wilson vy. Sherburne, 6 Cush. 
68. eae also Doyle v. Dixon, 12 Al- 
len 76 (contract in nature of a 
tet 

Mo.—Ordelheide y. Traube, 183 Mo. 
A. 363, 166 SW 1108; Walther v. 
Stampfli, 91 Mo. A. 398. 

Nebr.—Wessell v. Havens, 91 Nebr. 
426, 1836 NW 70, AnnCas1913C 1377. 

N. Y.—Costello v. Eddy, 12 NYS 
236 [aff 128 N. Y. 650 mem, 29 NE 
146 mem]. 

Kon fe oer ee v. Hibbs, 2: WklyNC 
le 

R. I.—Zanturjian  v. 
Zo PR. we eliols ebb) Ageio oe 

Wash.—Gordon v. Parke, _ ete., 
Mach. Co., 10 Wash. 18, 38 P 755. 

But see infra § 1677. 

90. Kelly v. McLaughlin, 21 Man. 
789, 19 WestLR 633. 

Identification of subject matter 
generally see infra § 1683. 

91. Midland Roofing Mfg. Co. v. 
Pickens, 96 S. C. 286, 288, 80 SE 484 
(“The general rule is correctly stated 
that a written contract can not be 
varied by parol; but here the de- 
fendant denied that the writing ever 
became a contract. Until the writing 
was signed or acted unon, that is 
accepted by the plaintiff, it was a 
mere offer and could be withdrawn. 
... There was no evidence on behalf 
of the plaintiff to deny the allega- 
tions of the answer’). 


v. Maxson, 


Dupaty, 42 


Boornazian, 


92. Carpenter v. Carpenter, 154 
Mich. 100, 117 NW 598. 

93. U. S—Warburton v. Trust Co. 
of America, 158 Fed. 969, 86 CCA 173. 

Ala.—Russell v. Broadus Cotton 
Mills, 39 S 712. 

Conn.—Bull v. Talcot, 2 Root 119, 
1 AmD 62. 

Ind.—Evansville, etc., Straight 
Line R. Co. v. Shearer, 10 Ind. 244. 

Iowa.—Thompson v. Stewart, 60 
Iowa 223, 14 NW 247. 

Me.—Gilman v. Veazie, 24 Me. 202. 
be tet ee v. Weems, 3 Gill & 


Mass.—Stillings v. Timmins, 152 
Mass. 147, 25 NE 50. 

Mich.—International Text-Book 
Co. v. Marvin, 166 Mich. 660, 132 
NW 487. 

Nebr.—Mefford v. Sell, 38 Nebr. 


cee 566, 92 NW 148. 

N. H.—George v. Harris, 4 N. H. 

33, 17 AmD 446. 

N. C.—Marshall Fdy. Co. v. Killian, 
99 N. C. 501, 6 SE 680, 6 AmSR 539. 

Oh.—Freeman vy. Muth, 7 Oh. Dec. 
(Reprint) 555, 3 CineLBul 914. 

Tex.—San Antonio, ete, R. Co. v. 
eee 4eTex: Civ. Al 178; 239SiW 

Vt.—Grand Isle v. Kinney, 70 Vt. 
SSL aL Aut sos 

fa] Tllustrations.—It is not per- 
missible to show: (1) Representa- 
tions varying from the terms of the 
contract. Wooters v. International, 
ete.,. Rs TCouebe whex.e 204. (2) A 
contract to issue bonds to the sub- 
scriber. San Antonio, ete., R. Co. v. 
Buschy (Tex. Civ. A.) .22°SW) 164. 
(3) Where a subscription for a 
course of correspondence recited all 
the terms of the contract in full, 
and the paper was signed by de- 
fendant and marked “accepted” 
across its face by plaintiff, parol evi- 
dence by defendant was not admis- 
sible to vary or contradict its terms. 
International Text-Book Co. v. Mar- 
vin, 166 Mich. 660, 182 NW 487. 
_{b] Mode of payment.—In an ac- 
tion on a subscription of a sum of 
money toward the erection of a 
church, parol evidence that defend- 
ant was to do work in the erection 
of the building to the value of the 
sum subscribed was held inadmis- 
sible. Montpelier M. E. Church v. 
Town, 49 Vt..29; But see infra 
§ 1716. 

{c] A written promise to donate 
a right of way if a railroad shall 
run through the promisor’s land can- 
not be varied by evidence of a pre- 
vious oral agreement that the rail- 
road should run through the land in 
a particular way. Burch v. Au- 
sth etc., R. Co.,. 80 Ga. 296, 4 SH 

94. Ind.—Low v. Studabaker, 110 
Ind. 57,.10 NE -301. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


— 


§§ 1486-1487 | 


[§ 1486] bb. For Corporate Stock. A written 
contract of subscription for the stock of a corpora- 
tion merges all prior agreements or negotiations 
with reference to the subject matter, and cannot be 
varied, controlled, or contradicted by parol evi- 
dence of the understanding or intentions of the 
parties, or of previous or contemporaneous agree- 
ments or undertakings not expressed in the writ- 
On the other hand, parol evidence is not ad- . 
missible to. show that a written contract was in- 


ing.% 


Ky.—Logan Turnp. Road Co. v. 
Pettit, 2 B. Mon. 428. 
eee me Tas v. Clough, 25 Mo. A. 

N. M.—Miller 4 N. M. 
Sue elie OOD: 

Tex.—Cooper v. McCrimmin, 33 
Tex. 383, 7° AmR 279. 


v. Preston, 


95. U. S.—Ogilvie v. Knox Ins. 
COnn cose LOW. SoU mo in eds 849 
American Alkali Co. v. Bean, 125 


Wed. 823 [rev on other grounds 134 
Hicd.  Ovper Ody COCALO’ Ite Davis. Vis 
Shafer, 50 Fed. 764; Brewer's F. Ins. 
Co. v. Clauson, 4 F. Cas. No. 1,851. 

Ala.—Jefferson County Sav. Bank 
v. Compton, 192 Ala. 16, 68 S 261; 
Wurtzburger v. Anniston Rolling 
Millis, 94 Ala. 640, 10 S 129; Smith v. 
Tallassee Branch Cent. Plank Road 
Co., 30 Ala. 650. 

Ark.—Hicks v. Helm, 126 Ark. 400, 
190 SW 564; Snodgrass vy. Zander, 106 
Ark. 462, 154 SW 212; Collins v. 
Southern Brick Co., 92 Ark. 504, 123 
SW 652, 135 AmSR 197, 19 AnnCas 
882; Mississippi, ete., R. Co. v. Cross, 
20 Ark. 443. 

Cal.—Bacon vy. Grosse, 165 Cal. 481, 
Ao Pat Oot. 

Conn.—Ridgfield, ete, R. Co. v. 
Brush, 43 Conn. 86; Fairfield County 
Turnp. Co. v. Thorp, 13 Conn. 173. 

Fla.—Johnson v. Pensacola, etc., R. 
Co., 9 Fl&. 299; Martin v. Pensacola, 
etc., R. Co., 8 Fla. 370, 73 AmD 713. 

Ga.—Dotson v.- Savannah Pure 
Food Canning Co., 140 Ga. 161, 78 SH 
S0n eChattanoosa "Riveter R.. Co.ty, 
Warthen, 98 Ga. 599, 25 SE 988; Bunn 
v. Farmers’ Warehouse Co., 18 Ga. A. 
567, 90 SE 78. 

Ill.—Corwith v. Culver, 69 Ill. 502; 
Goodrich vy. Reynolds, 31 Ill. 490, 83 
AmD 240; Dill v. Wabash Valley R. 
Co., 21 Ill. 91; Newman vy. Sexton, 
156 Ill. A. 517; Merrick v. Consumers 
eat. ete:, Co, LST Ay 153. 

Ind.—Cravens v. Hagle Cotton 
Mills Co., 120 Ind. 6, 21 NE 981, 16 
AmSR 298; Cincinnati, ete., R. Co. v. 
Pearce, 28 Ind. 502; Brownlee v. Ohio, 
etc., R. Co., 18 Ind. 68; Evansville, 
ete., Straight Line R. Co. v. Evans- 
ville, 15 Ind. 395; McAllister v. In- 
dianapolis, etc. R. Co. 15 Ind. 11; 
Thornburgh v. Newcastle, etc, R. 
Co., 14 Ind. 499; Vawter v. Ohio, etc., 
R. Co., 14 Ind. 174; Andrews v. Ohio, 
ete, R. Co,,914" Ind, 169; Carlisle vy. 
Evansville, etc., R. Co., 18 Ind. 477; 
Eakright v. Logansport, etc., R. Co., 
13 Ind. 404; Evansville, ete., R. Co. v. 
Posey, 12 Ind. 363; Johnson v. Craw- 
fordsville, ete., R. Co., 11 Ind. 280; 
New Albany, ete., R. Co. v. Fields, 
10 Ind. 187; Jones v. Milton, etc, 


‘Turnp. Co., 7 Ind. 547; Madison, etc., 


Plank-Road Co. v. Stevens, 6 Ind. 
BY 

TIowa.—Langford v. Ottumwa Water 
Power Co., 59 Iowa 283, 13 NW 303; 
Gelpeke v. Blake, 19 Iowa 263; Jack 
v. Naber, 15 Iowa 450; Gelpcke v. 
Blake, 15 Iowa 387. 83 AmD 418. 

Kan.—Graham County. Mill, ete., 
Co. v. Saunders, 96 Kan. 459, 152 P 
622; Topeka Mfg. Co. v. Hale, 39 Kan. 
rinse IME (sl 226 (KIS 

Ky.—Gathright v. Oil City Land, 
ete., Co., 56 SW 163, 21 KyL 1657; 
Wight v. Shelby R. Co., 16 B. Mon. 
4, 68 AmD 522. 

La.—vVicksburg, etc., R. Co. v. Mc- 
Kean, 12 La. Ann. 638. 

Md.—Baile vy. Calvert College Edu- 
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cational Soec., 47 Md. 117; Scarlett v. 
Academy of Music, 46 Md. 132. 
Mass.—Salem Mill-Dam Corp. v. 
Ropes, 9 Pick. 187, 19 AmD 363. 
Minn.—Minneapolis Masonic Tem- 
ple Assoc. v. Channell, 43 Minn. 353, 
45 NW 716. 
Miss.—Walker v. Mobile, ete. R. 
Co., 34 Miss. 245; Thigpen v. Missis- 
sippi Cent. R. Co., 32 Miss. 347. 
Mo.—Newland Hotel Co. v. Wright, 
73 Mo. A. 240. 
Nebr.—Nebraska Exposition Assoc. 
Nagai atoe 46 Nebr. 893, 65 NW 


N. H.—Shattuck v. Robbins, 68 N. 
H. 565, 44 A 694; Monadnock R. Co. 
Va" Felt u52 Nan Eko 19s eiscataqua 
Ferry Co. v. Jones, 39 N. H. 491; 
White Mountains R. Co. v. Hastman, 
SAWING, “Eder aA. 

N. J.—Braddock vy. Philadelphia, 
etces Re Co. 450 « N. Js. 363" Grosse 
Isle Hotel Co. v. I’Anson, 43 N. J. L. 


442, 
N. M.—Miller v. Preston, 4 N. M. 
172 App. 


314, 17, P 565." 

N. Y.—Gideon v. Hinds, 

Div. 478, 158 NYS %74; New. York 
Exch. Co. v. De Wolf, 18 N. Y. Super. 
593 [rev on other grounds 31 N. Y. 
273]; George Irish Paper Corp. v. 
White, 91 Mise. 261, 154 NYS 778. 

N. C.—Vaughan-Robertson Drug 
Grimes-Mills Drug Co., 92 

Boushall y. Stronach, 172 
NCS. 90° SH 1983  Reusseaw 
Ven Calley t:69n INU. at doe Sb. By saab aes 
North Carolina, R. Co. v. Leach, 49 
N. C. 340. 

Okl.—Huster v. Newkirk Cream- 
ery, etc., Co., 42 Okl. 440, 141 P 790, 
LRA1915A 390; Chicago Bldg., etc., 
Co. v. Lyon, 10 Okl. 704, 64 P 6. 

Pa.—Greater Pittsburg Real Est. 
Co..v. Riley, 210) Pa. 2835.59 A 1068; 
McClure v. People’s Freight R. Co., 
90 Pa. 269; Miller v. Hanover Junc- 
tion, ‘ete. Re Co. 387 sea. 9d) 30. Ammer 
349; Espy v. Mt. Lebanon Cemetery, 
1 Walk. 40; Philadelphia, etc., SS. 
Co. v. Pekin, 61 Pa. Super. 401; Key- 
stone Wrapping Mach. Co. v. Bro- 
meier, 42 Pa. Super. 384; Raymond 
v. Stephens, 41 Pa. Co. 331. 

SP 1G Carolinas pete. ark. o COE Ve 
Seigler, 24 S. C. 124. . 

Tenn.—Anderson vy. Middle, etc., R. 


COn Ve 
SE 376; 


Co., 91 Tenn. 44,54, 17 SW 803; 
Cunningham v. Edgefield, etc, R. 
Co., 2 Head’ 23; Hast Tennessee, 
etc., R. Co. v. Gamman, 5 Sneed 
567. 

Tex.—Ins Co. v. Barrington, (Civ. 


A.) 180 SW 9386; Cattlemen’s Trust 
Co. v. Beck, (Civ. A.) 167 SW 753; 
Stith v. Graham, (Civ. A.) 146 SW 
661; Cleg v. Galveston Hotel Co., 1 
Thoxe (Ac Civ.p CaSms Ouls 


vVt.—Connecticut, ete, Rivers R. 
Co. v. Bailey, 24 Vt. 465, 58 AmD 
181. 


Wash.—Eeeleston v. Pantages, 93 
Wash. 221. 160 P 425; Bergman v. 
Evans, 92 Wash. 158, 158 P 961. 

W. Va.—Clarksburg Bd. of Trade 
Land Co. v. Davis, 77 W. Va. 70, 86 
SE 929. 

Ont.—Christopher v. Noxon, 4 Ont. 
672. 

Que.—Wilson v. Societe de Constr. 
de Soulanges, 3 Montr. Leg. N. 79. 

“Tt has been many times decided 
in these cases of actions upon sub- 
scription contracts, that it is not 
competent to defeat such a written 
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tended as a subscription to stock when on its face it 
is a different contract. 
tent to become incorporated may be shown by parol 
where nothing in the writing conflicts therewith.%? 

Deeds—(1) 
execution and acceptance of a deed, being the final 
act of the parties expressing the terms of their 
agreement with reference to the subject matter, all 
prior negotiations or agreements are as a rule 
merged therein,®® and the deed must be presumed 


But the purpose and in- 


General Rule. The 


contract by setting up agreements 
made in parol with the agents who 
procure the subscriptions.” Phila- 
delphia, ete., R. Co. v. Conway, 177 


, Pa. 364, 368, 35 A 716 [quot Keystone 


Wrapping Mach. Co. v. Bromeier, 42 
Pa. Super. 384, 386]. 

{a] This principle is of particu- 
lar application where, under the goy- 
erning statute, the memorandum or 
articles of incorporation are reg- 
istered, showing the amount of share 
capital and .the amount which has 
been subscribed, the amount which 
has been paid in, ete., for the pub- 
lic are entitled to look to and to 
confide in a registered document. 
Allibone v. Hager, 46 Pa. 48. 

{b] Statements or representations 
of the person soliciting stock sub- 
Scriptions, whether made at or prior 
to the time of the subscription, are 
not admissible to vary or contradict 
the written contract. Davis v. 
Shafer, 50 Fed. 764; Hicks v. Helm, 
126 Ark. 400, 190 SW 564; Johnson 
v. Crawfordsville, ete, R. Co. 11 
Ind. 280; Shattuck v. Robbins, 68 N. 
H. 565, 44 A 694, 

[c] Conditions contained in the 
contract cannot be limited or varied 
by parol evidence. Monadnock R. 
Co. v.. Felt, 52 N..H5).379:% Carolina, 
etc., R. Co. v. Seigler, 24 S. C. 124. 

[d] An agreement to accept pay- 
ment in property instead of money 
cannot be shown by parol to vary the 
terms of the subscription. Newland 
Hotel Co. v. Wright, 73 Mo. A. 240. 
But see infra § 1716. 

[e] An agreement that a stock- 
holder shall not be bound on his sub- 
scription is not admissible in evi- 
dence to defeat an action on the 
written subscription. Wurtzberger 
v. Anniston Rolling Mills, 94 Ala. 
640, 10 S 129. To same effect New- 
mann v. Sexton, 156 Ill. A. 517. 

96. Elizabeth Library Assoc. v. 
Crane, | 29)N. Se)da, 302) 

97. Espy v. Mt. Lebanon Ceme- 
tery, 1. Walk. (Pa.) 40. 

98. U. S.—Hoshaw v. Cosgriff, 247 
Hed. 22) 159 CCA. 240. 

Ala.—Burroughs vy. Pate, 166 Ala. 
228, 51, S) 978, ‘ 

Cal.—Beall vy. Fisher, 95 Cal. 568, 
OO Ee uleios 

Ga.—Smith v. Smith, 130 Ga. 532, 
61 SH 114, 124 AmSR 177; Poole vy. 


Hlberton, ete, R. Co. 19 Ga. A. 
631, 91 SE 1052. 

Ill— Wolf v. Lawrence, 276 Ill. 
11, 114 NU 567; Schneider v. Sulzer, 
212 Ill. 87, 72 NE 19 


Ind.—Cole v. Gray, 139 Ind. 396, 
38 NE 856; Burk v. Brown, 58 Ind. 
A. 410, 108 NE 252; McGuire v. 
Smith, 54 Ind. A. 509, 103 NE 71. 

La.—Pfeiffer v.,. Nienaber, 143 La. 
601, 78 S 977. 

Md.—Lawson v. Mullinix, 104 Md. 
156) 642A 9938; 

Mo.—Bloker v. Foley, 193 SW 561; 
Weissenfels v. Cable, 208 Mo. 515, 
106 SW 1028. 

N. C.—Taylor v. Edmunds, 176 N. 
C. 325, 97 SH 42. 

Pa.—Little v. Thropp, 245 Pa. 539. 
91 A 924; Gregory v. Griffin, 1 Pa. 
2083 Creigh v. Beelin, 1 Watts & S. 
83. 

R. I—Abney v. Twombly, 39 R. I. 
304, 97 A 806. 

Ss. C—Falconer v. 
Som Orme 209% 


Garrison, 12 
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ny express truly “the, intention of the parties.°® | limit, vary, or contradict the terms of the instru- 


Hence, in the absence of fraud or mistake, parol 
or extrinsic evidence cannot be. received to add to, 


Utah.—Reese Howell Co. v. Brown, 
48 Utah 142, 158 P 684. 

W. Va.—Harman vy. Dry Fork Col- 
liery Co., 80 W. Va. 780, 94 SH 355. 

{a] The question of merger de- 
pends upon intent of the parties and 
parol evidence is admissible to show 
that the grantee did not intend to 
have a prior agreement superseded 


or merged in the deed. Cook v. 
Adams, 32 App. Div. 385, 53 NYS 
120. 

99. Ill—lLines vy. Willey, 253 Il. 
440, 97 NE 843. 

Kan.—Zuspann v. Roy, 102 Kan. 
188, 170 P 387. 

Ky.—Thornbury v. Bolt, 116 SW 


1177; Morris v. Morris, 2 Bibb 311. 

N. ‘Y.—Tuscarora Club vy. Brown, 
109 NE 597. 

N. C.—Pate v. Sampson Lumber 
Co., 165 N. C. 184, 81 SE 132. 

Pa.—Patterson y. Forry, 2 Pa, 456. 

Va.—Stephens Putney Shoe Co. v. 
Richmond, etc., R. Co., 116 Va. 211, 
81 SE 93. 

[a] A lost deed is presumed to 
have conformed to the articles of 
agreement, and such articles cannot 
be contradicted by parol. Patter- 
son v. Forry, 2 Pa. 456. 

{b] A different view has been ex- 
pressed. Hannon v. Kelly, 156 Wis. 
509, 5138, 146 NW 512 (“A deed being 
unilateral in character is commonly 
held to be a mere part execution of 
an entire verbal contract within the 
principle we are discussing. There is 
no very strong presumption, if any, 
that it contains or was intended to 
contain all the verbal agreement pre- 
ceding it. To give it that character, 
where otherwise it might be so used 
as to perpetrate a fraud, requires 
some pretty clear and satisfactory 
evidence’”’). 

1. U. S—Zimpelman v. Hipwell, 
54 Fed. 848, 4 CCA 609. 

Ala. —Townley v. Birmingham Fuel 
Co., 77 S 28; Bethea v. McCullough, 
195 Ala. 480, 70S 680; Daniels v. Wil- 
liams, 177 Ala. 140, 58 S 419; Brown 
v. Powers, 167 Ala. 518, 52S 647; Bras- 
sell) v. Fisk§:-153) Ala/°558;°45 S*705 
Pettus v. McKinney, 74 Ala. 108; 
Rogers v. Peebles, '72 Ala. 529; Hogan 
vy. Smith, 16 Ala. 600. 

Ark. —Hampton v. Haneline, 125 
Ark. 441, 189 SW 40; Schuman Vv. 
George, 110 Ark. 486, 161 SW 1039; 
Hearin v. Union Sawmill Co., 105 
Ark. 455, 151 SW _ 1007; Wallace v. 
Meeks, 99 Ark. 350, 138 SW 638; 
Ferguson v. Peden, 33 Ark. 150; 
Rogers v. Sebastion County, 21 Ark. 
440. 

Cal.—Riley v. North Star Min. Co., 
152 Cal. 549, 93 P 194; Hawley v. 
Kafitz, 148 Cal. 393, 83 P 248, 113 
AmSR 282, 3 LRANS 741; Beall v. 
Fisher, 95 Cal. 568, 30 P 173: Frink 
v. Roe, 70 Cal. 296, 11 P 820; "Judson 
Vi Malloy, 40 Cal. 299: White v. Hend- 
Ley 35 sCal. Ax i260 ,.060N Pr) 710. 

Colo.—Emerson vy. Valdez, 24 Colo. 
A. 458, 1385 P 1387; Highland Park Co. 
v. Walker, 13 Colo. A. 352, 57 P 759. 

Conn.—Elliott v. Weed, 44 Conn. 
19; Butler v. Catling, 1 Root 310. 

D. C.—Whipple v. Geddis, 25 App. 
pags McCartney v. Fletcher, 11 App. 


"Ga. —Thompson v. Hill, 1387 Ga. 308, 
73 SE 640; Louisville, etc., aR. Co;ev. 
Holland, 132 Ga. 173, 63 SE 898: 
Smith v. Smith, 130 Ga. 532, 61 SE 
114, 124 AmSR 177; Williams v. 


Smith, 128 Ga. 306, 57 SE 801; Mays | 


v. Shields, 117 Ga. 814, 45 SE 68; 

Anderson v. Continental Ins. Co., 112 

Ga. 552, 37 SE 766; Logan v. Bond, 
v. Dewey, 


13 Ga. 192. 

Ida.—Whitney 10 Ida. 
633, 80 P 1117, 69 LRA 572. 

Ill.— Roberts v. Dazey, 284 Ill. 241, 
119 NE 910; Abernathie v. Rich, 256 
Tll. 166, 99 NE 888; Morton vy. Babb, 


ment.+ 


251, Ill. 488, 96 NE 279; Potter v. 
Barringer, 236 Ill. 224, 86 NE 233; 
Standard v. Aurora, ete., R. Co., .220 
Ill. 469, 77 NE 254; Kershaw v. Ker- 
shaw, 102 Ill. 307; Ripley v. Gross 
Si Parming Co: | 1897 Dil. A. '297; 
Barry v. Chicago, etc. R. Co., 156 
Tl. A; 9: uevine Vv. Carroll, 121, Ti. 
A. 105. : 

Ind.—Schlosser’ vy. Nicholson, 184 
Ind. 283, 111 NE 138; Barnes v. Bart- 
lett, 47 Ind. 98; Fouty v. Fouty, 34 
Ind. 433; Cincinnati, ete., R. Co. v. 
Pearce, 28 Ind. 502; Coleman v. Hart, 
25 Ind. 256; Turner v. Cool, 23 Ind. 
56, 85 AmD 449; New Albany, etc., 
R: Co. v. Slaughter, 10 Ind. 218; 
New Albany, etc., R. Co. v. Fields, 
10 Ind. 187; Burns v. Jenkins, 8 Ind. 
417; Trullinger v. Webb, 3 Ind. 198; 
Shedd v. American Maize Products 
Co., 60 Ind. A. 146, 108 NE 610; Mc- 
Quire v. Smith, 54 Ind. A. 509, 103 


NE 71. 

Ind. T.—Taylor v. Southerland, 7 
Ind. T. 666, 104 SW 874. 

Towa.—Van Huson v. Omaha 
Bridge, etc., R. Co., 118 Iowa 366, 92 
NW 47; McHMnery v. McEnery, 110 
Iowa 718, 80 NW 1071; Beeson .v. 
Green, 103 Iowa 406, 72 NW 555. 

Kan.—Miller y. Miller, 91 Kan. i, 
1386 P .953,) LRA1915A 671,° AnnCas 
1917A 918; Sill v. Sill, 31 Kan, 248, 
Tees OG: 

Ky.—Gernhert v. Straeffer, 172 Ky. 
823, 189 SW 1141; Chesapeake, etce., 
R. Co. v. Thompson, 164 Ky. 612, 176 
SW 22; Gernert v. Straeffer, 162 Ky. 
605, 172 SW 1044; Bowman vy. Baker, 
147 Ky. 437, 144 SW _ 383; Green 
River Chemical Co. v. Rockport, 142 
Ky. 609, 134 SW 1164; Morris v. 
Roberson, 137 Ky. 841, 127 SW 481, 
136 AmSR 3828; Thornbury v. Bolt, 
116 SW 1177; Pritchard v. James, 93 
Ky. 306, 20 SW 216; Spurrier v. 
Parker, 16 B. Mon. 274; Marshall v. 
Dean, 4 J. J. Marsh. 583; Anderson 
v. Hutcheson, 4 Litt. 296; Morris v. 
Morris, 2 Bibb 311; Sanders v. Mc- 
Cracken, Hard. 258; Cincinnati South- 
ern R. Co. v. Hogan, 7 KyL 820, 13 
Ky. Op. 1096; Wilson v. Stephens, 
4 KyL 901; Goodin y. Goodin, 11 Ky. 
Op. 218; Ferguson v. Tomlinson, 3 
Ky. Op. 661. 

La.—Jenkins v. Salem Brick, etc., 
Co., 120 La, 549, 45 S 435; Preslar v. 
Walker, 116 La. 661, 40 S 1033; Ab- 
beville Rice Mill v. Shambaugh, 115 
La. 1047, 40 S 453; Spann v. Hellen, 
114 La. 336, 38 S 248; Clark v. Hed- 
den,. 109 dua.’ £47,. 83 9S). 116; Kain- 
mengeiser vy. Juncker, 28 La. Ann. 
678; Janney v. Ober, 28 La. Ann. 
281; Sewall v. Roach, 5 La. Ann. 683; 
Boner v. Mahle, 3 La. Ann. 600; Al- 
lison v. Fox, 5 La. 457; Lloyd v. Gra- 
ham, 8 Mart. N. S. 700; Walsh v. 
Texada, 7 Mart. N. S. 231; Skillman 
v. Lacey, 12 Mart. 404; Barber As- 
phalt Pav. Co. v. Standard Brewing 
Co. 7 tua, “AS ‘(Orleans (Siro. 

Me.—Haslam vy. Jordan, 104 Me. 
49, 70 A 1066; Morrill v. Robinson, 
71 Me, 24; Wellington. v. Murdough, 
41 Me. 281; Rogers v. McPheters, 40 
Me. 114; Chandler v. McCard, 38 Me. 
564; Jordan v. Otis, 38 Me. 428: Hale 
v. Jewell, 7 Me. 435, 22 AmD 212; 
Kimball v. Morrell, 4 Me. 368. 

Md.—Snowden v. Pitcher, 45 Md. 
260; Bladen v. Wells, 30 Md. 577; 
Campbell v. Lowe, 9 Md. 500, 66 
AmD 339; Woollen v. Hillen, 9 Gill 
185, 52 AmD 690; Cole v. Albers, 1 
Gill 412; Clagett v. Hall, 9 Gill & J. 
80; Howard v. Rogers, 4 Harr. & J. 
2783 2In.-rer Young,.3 Md. ..Ch. 461 
Hertle v. McDonald, 2 Md. Ch. 128; 
Westminster Bank y. Whyte, 1 Md. 
Ch. 536, 

Mass.—Carlisle v. Libby, 185 Mass. 
445, 70 NE 423; Kelley v. Saltmarsh, 
146 Mass. 585,:16 NE 460; Muhling 
v. Fiske, 131 Mass. 110; Goodrich v. 


Thus it cannot be shown that an agreement 
was made at the time of the execution of a deed 


Longley, 4 Gray 379;.Crafts v. Hib- 
bard, 4 Metc. 438; Paine v. Mcintier, 
1 Mass. 69. 

Mich.—Adams_ v. Watkins, 103 
Mich. 431, 61 NW 774; Webb v. Rowe, 
35 Mich. 58. 


Minn.—Evans y. Northern Pac. R. 


Co., 117 Minn. 4, 184 NW 294; Mc- 
Murphy v. Walker, 20 Minn. 382. 

Miss.—Garner v. Garner, 117 Miss. 
694, 78 S 623; Irwin v. Yazoo, etc., 
R. Co., 99 Miss. 394, 55 S 49; Bullard 
v. Brown, 93 Miss. 104, 46 S 137; 
Rogers v. Rogers, 438 S 434; Car- 
michael v. Foley, 2 Miss. 591. 

Mo.—Bloker v. Foley, 193 SW 561; 
Miles v. Robertson, 258 Mo. 717, 167 
SW 1000; Northrip v. Burge, 255 Mo. 
641, 164 SW 584; Weissenfels v. 
Cable, 208 Mo. 515, 106 SW 1028; 
Gorton v. Rice, 153 Mo. 676, 55 SW 
241; Owen v. Ellis, 64 Mo. qT; King 
Vv. Fink, 51 Mo. 209; Hartt vy. Rector, 
13 Mo. 497, 53 AmD 157; Simonds v. 
Beauchamp, 1 Mo. 589; Hanna v. 
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Staed v. Rossier, 157 Mo. A. 300, 137 
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Vivion, 118 Mo. A. 417, 93 SW 318; 
Wishart v. Gerhart, 105 Mo. A. 112, 
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Mo. A. 361. 

Nebr.—Stanisics v. 64 
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Canal, etc., Co. v. Ryerson,.27 N. J. 
L. 457; New Jersey Zine Co. v. New 
Jersey Franklinite Co., 13 N. J. Ea. 
322 [rev on other grounds 15 N. J. 
Eq. 418]; Adams v. Hudson County 
Bank, ut N. J. Eq. 535, 64 AmD 469. 

N. Y.—Lese vy. Lamprecht, 196 
N. Y. 32, 89 NE 365; Uihleim v. Mat- 
thews, 172 N. Y. 154, 64 NE 762 [rev 
57 App. Div. 476, 68 NYS 309]; Riehl- 
man vy. Field, 81 App. Div. 526, 81 
NYS. 239: McBurney v. Cutler, 18 
ome 203: Arnot v. McClure, 4 Den. 

N. C.—Walters v. Walters, 172 
N. C. 328, 90 SE 304; Campbell v. 
Sigmon, )170 N.;.C.. 348-87. SH) 116: 
AnnCas1918C 40; Gilbert v. Wacca- 
maw Shingle Co., 167 N. C. 286, 83 
Sa G37}, Chamness v. Crutchfield, 37 


McMurty, 


Oh. —Hott v. McDonough, 3 Oh. 
Cir. Ciya7'7,.2 Oh: Cir. sDee, , 100; 
Ok1l. —Mandler v. Starks, 35 Okl. 


809, 131 P 912, LRA1916E 213. 

Or.—Hoffman v. Dorris, 83 Or. 625, 
163 P 972; Roberts v. Lombard, 78 
Or. 100, 152 P 499; Harmon v. Grants 
Pass Banking, etc., Co., 60 Or. 69, 
LL, PArsey 

Pa.—Merriam v. Bush, 116 Pa. 276, 
9 A 345; Tobin v. Gregg, 34 Pa. 446; 
Miller v. Smith, 33 Pa. 386; Stecker 
v. Shimer, 5 Whart. 452; 
Fisher, 4 Whart. 516; 
Snyder, 6 Binn. 488, 6 AmD 493; 
Pennsylvania, ete., Canal, ete. Co. 
v. Betts, 1 WklyNC 368. 

Philippine—Government vy. Philip- 
pine Sugar Estates. Dev. Co., 


Philippine 27. 
v. Alexander, 82 S. 


Snyder ri Mea 


C.—Holden 
(eF 441, 62 SE 1108, 64 SE 400; Harts- 
field v. Chamblin, 42 S. C. ile 19 SE 
959, 20 SE 65; Younge Vig Moore, 32 
s. C. L. 48; Milling Vv. Crankfield, 12 
SaCrr lar 258: Barret v. Barret, 4 8. ¢, 
Kq. 447; Dupree Vv. McDonald, 4 
Sc, Ba, 2C9:; 
PP sia maT a a v. Smith, 2 Heisk. 
Tex.—Paris Grocer Co. v. Burks, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


Buck v.. 


§§ 1487-1488] 


that the instrument should have an operation differ- 
ent from that imported by its terms,? or even what 
was the understanding of the parties as to the effect 
of a deed, the terms of which are not ambigu- 
Nor is it permissible to give evidence of a 
prior parol agreement pursuant to which the deed 
was executed,* to show agreements of the vendor to 
extinguish interfering claims® or existing encum- 
branees,® to affect a grantee’s stipulation, contained 
in the deed, to pay a mortgage on the land,’ or out- 
standing purchase-money notes given by a prior 
owner,* or to show that there was such a stipula- 
tion on the part of the grantee where it does not 


ous.® 


101 Tex. 106, 105 SW 174 [mod (Civ. 
A.) 99 SW 1135]; Hutchinson y. Pat- 
rick, 22 Tex. 318; White v. Tegnell, 
(Civ. A.) 206 SW 218; Johnson v. 
Masterson, (Civ. A.) 193 SW 201; 
Guadalupe County v. Poth, (Civ. A.) 
163 SW 1050; Scarborough v. Blount, 
(Cly. Al)? 1545 SW 73122) Johnson: ;v. 


Johnson, (Civ. A.) 147 SW 1167; 
Shook v. Shook, (Civ. A.) 145 SW 
699; Astin v. Mosteller, (Civ. <A.) 


144 SW 701; Davis v. George, (Civ. 
A.) 134 SW 326; Mosteller v. Astin, 
61 vex, Civ. Aw4b59)129) Sw, 1136; 
Selari v. Selari, (Civ. A.) 124 SW 
997; Lindly v. Lindly, (Civ. A.) 109 
SW 467; Ord.v. Waller, (Civ. A.) 107 
SW 1166; Smith v. Texas, etc:, R. Co., 
(Civ. A.) 105 SW 528 [mod on other 
grounds 101 Tex. 405, 108 SW 819]; 
Carter v. Childress, (Civ. A.) 99 SW 
714; Herman y. Dunman, (Civ. A.) 95 
SW 80; Lacky v. Bennett, (Civ. A.) 65 
SW 651; Caffey v. Caffey, 12 Tex. 
Civ. A. 616, 35 SW 738; Lambert v. 
McClure, 12 Tex. Civ. A. 577, 34 SW 
973; Ladd v. Farrar, (A.) 17 SW 55. 

Vt.—Smith v. Fitzgerald, 59 Vt. 
451, 9 A 604; Pitts v. Brown, 49 Vt. 
86, 24 AmR 114; Abbott v. Choate, 47 
Vt. 53; Vermont Cent. R. Co. v. Hills, 
23 Vt. 681. 

Va.—Dillard v. Jefferies, 118 Va. 
81, 86 SE 844; Stephen Putney Shoe 
‘Co. v. Richmond, etc., R. Co., 116 Va. 
211, 81 SE 93; Harris v. Shield, 111 
Va. 643, 69 SH 933; Trout v.,Nor- 
folk,. ete:, R. Co., 107 Va..576, 59 SE 
394, 17 LRANS 702; Holston Salt, 
ete., Co. v. Campbell, 89 Va. 396, 16 
SE 274; Norfolk Trust Co. v. Foster, 
78 Va. 413. 

Wash.—Cook y. Hensler, 57 Wash. 
SEPA a Mill ed ea lif oe 

W. Va.—Paxton vy. Benedum-Trees 
Oil Co., 80 W. Va. 187, 94 SE 472; 
Titchenell v. Titchenell, 74 W. Va. 
237, 81 SE 978; Light v. Grant, 73 
W. Va. 56,.79 SH 1011, 51 LRANS 
792; Bradshaw y. Farnsworth, 65 
Win (Vide 285) Coarse) Tobsn Puseye> Ve 
Gardner, 21 W. Va. 469%. Troll -v. 
Carter, 15 W. Va. 567; Western Min., 
etc., Co. v. Peytona Cannel Coal Co., 
Sr oWee Vale406" AUPrSt nya) SELES, ty sVVi= 
Va. 289. 

Wis.—Patterson v. Cappon, 125 
Wis. 198, 102 NW 1083; Kruse v. 
Koelzer, 124 Wis. 536, 102 NW 1072; 
Kirch v. Davies, 55 Wis. 287, 11 NW 
689. 

Eng.—Leggott v. Barrett, 15 Ch. 
D. 306; Blake v. Marnell, 2 Ball & B. 
35 [app dism 4 Dow. 248, 3 Reprint 
Ti53is Kain wa Old, 2) Bui &C. 627, 9 
ECL 274, 107 Reprint 517; Cowlishaw 
v. Hardy, 25 Beav. 169, 53 Reprint 
€01; Palmer v. Newell, 20 Beav. 32, 
52 Reprint 514 [aff 5 De G. M. & G. 
74, 44 Reprint 317]; Pickering v. 
Dowson, 4 Taunt. 779, 128 Reprint 
537; Brydges v. Chandos, 2 Ves. Jr. 
417, 30 Reprint 702. 

Can.—Quebee v. North Shore R. 
Conv v7 Gan, SOV 1022 Buryave, Stur- 
ray, 24) Can.S..C.: 77. 

Ont.—Malott v. Carscadden, 31 U,. 
Cc. Q. B. 363; Sparling v. Savage, 25 
Wee. aie oo: : 

Newfoundl.—Prowse v. Wingfield, 
4 Newfoundl. 51. 

{a] The rule applies in cases in- 
volving the title to land as well as 
in other eases. Milling v. Crankford, 


EVIDENCE 


ment.!° 


[§ 1488] 
General. 


mission of any 


peach, vary, or 
L28Si5 CHEi..258. ; 

[b] A partition deed is within the 
rule. Ex p. Morel, T. U. P. Charlt. 
(Ga.) 240. 

[c] Evidence to contradict a cer- 
tificate of acknowledgment for the 
purpose of making a deed ineffectual 
is inadmissible. Greene y. Godfrey, 
44 Me. 25. 

{d] The form of issue under a 
petition for partition cannot result 
in changing the operation of a deed 
under which the parties are tenants 
in common, nor can the relation 
evinced thereby be altered as the 
result of such proceeding without 
impeaching the deed for fraud. 
Piper va Marre 47 Vite ade 

{e] Terms of dedication.—Dallas 
Nes Gibbs, 27 Tex. Civ. A. 275, 65 SW 


f, 

{f] 
Nitschman, 
SW 68. - 

{[g] An agreement to refund the 
purchase money in case of a failure 
of title cannot be shown by parol to 
vary the effect of a quit-claim deed. 
Putnam v. Russell, 86 Mich. 389, 49 
NW 147. 

{h] A grant upon a condition to 
be fulfilled in the future, whether 
precedent or subsequent, is a present 
grant, and its effect cannot be altered 
by parol evidence. Bethea v. McCul- 
lough, 195 Ala. 480, 70 S 680. 

[i] A condition of repurchase 
cannot be subsequently ingrafted on 
an absolute deed by parol. Everett 
v. Hstes, 189 Ala. 60, 66 S 615. 

[ij] An ancient deed produced 
from proper custody and _ bearing 
date in the year in which the gran- 
tors admit the execution of a differ- 
ent kind of deed, and certificates of 
acknowledgment apparently signed 
by the officer before whom they said 
they had acknowledged such differ- 
ent deed, cannot be impeached by the 
mere recollection of the witnesses. 


Easements. — Kruegel Vv. 
15. Tex. Civ. A. 641, .40 


Titchenell v. Titchenell, 74 W. Va. 
237481 SE978. 
Ala.—Everett v. Estes, 189 


as 
Ala. 60, 66 SS 615; Brooks v. Maltbie, 
4 Stew. & P. 96. 

Ga.—Isler v. Griffin, 134 Ga. 192, 
67 SE .854. 

Mich.—Elliott v. Cheney, 183 Mich. 
561, 150 NW 163. 

Minn.—White v. Coburn, 114 Minn. 
213, 130 NW 1028. 

N. Y.—Uihlein v. Matthews, 172 
N. Y. 154, 64 NE 792. 


W. Va.—Dorr v. Midelburg, 65 W.’ 


Va. 778, 65 SE 97, 28 LRANS 987. 

[a] Release of building restric- 
tions.—Uihlein v. Matthews, 172 
N. Y. 154, 64 NE 792 [rev 57 App. 
Div. 476, 68 NYS 309]. 

8. Green River Chemical Co. v. 
Rockport, 142 Ky. 609, 134 SW 1164; 
Winslow v. Driskell, 9 Gray (Mass.) 
363; Dye v. Thompson, 126 Mich. 597, 
85 NW 1113; Owen vy. Ellis, 64 Mo. 


verte 

[a] Mlustration. — Evidence that 
neither of the parties to a deed un- 
derstood its legal effect and opera- 
tion at the time of its delivery is 
inadmissible to defeat the _ deed. 
Winslow v. Driskell, 9 Gray (Mass.) 
363. 

[b] Even in a suit in which the 
grantor is not interested, he cannot 
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appear in the deed. Nor ean parol declarations by 
the grantor change the character of the instru- 
A declaration of residence in an act of 
conveyance is net conclusive on the party making 
the same, and evidence is admissible to contradict 
the recital when the domicile is not one of the causes 
of the contract. 

(2) Grants of Public Lands—(a) In 
Grants of public lands, where the subject 
matter is within the power of the officer making the 
grant, are of that dignity which precludes the ad- 


parol or extrinsic evidence to im- 
contradict them,?? or even, it has 


explain his own grant, there being no 
ambiguity of any kind. Revere v. 
Leonard, 1 Mass. 91. But see infra 
§. i255 

4 Kan.—Shattuck yv. Rogers, 54 
Kan. 266, 38 P 280. 

Md.—Lawson y. Mullinix, 104 Md. 
156, 64 A-938. 
S. C.—Senterfeit v. Shealey, 71 
So.C.-259751.SH 142, : 


Tex.—Sutor y. International, ete., 


Figo bo Lex. ‘Cive A. 73; "125— Swe 
Wash.—Sylvester v. State, 46 
Wash.. 5385, 91. Po 1b [att 215. U0. St 


80, 30 SCt 25, 54 L. ed. 101]. 
Newfoundl.—Prowse vy. Wingfield, 
4 Newfoundl. 51. : 


5. Machir vy. McDowell, 4 Bibb 
(Ky.) 473. 

6. Ill.—Wilson v. Storm, 164 Ill. 
Amlst 

Ind.—Chaplin y. Baker, 124 Ind. 


385, 24 NE 233. 
ete ag SORE v. Rowell, 59 Me. 


tek J.—Mott v. Rutter, (Ch.) 54 A 

Wis.—Desmond v. McNamara, 107 
Wis. 126, 82 NW 701. 

7. Blood v. Crew Levick Co., 177 
Pa: 606, 35 A’ 871, 55 AmSR “742° 

8. Vansickle v. Watson, 103 Tex. 
37, 45, 123 SW 112 (“He can not in 
this way contradict the stipulation 
in the deed which is the exclusive 
evidence of the agreement on that 
point’). 

9. Dillivan v. German Sav. Bank, 
(Iowa) 124 NW _ 350; Rooney v. 
Koenig, 80 Minn. 488, 88 NW 399; 
Maxwell v. Chamberlain, (Miss.) 23 
S 266. But see infra § 1558. 

[a] Evidence of the grantee’s 
knowledge of the value of the land, 
which was much greater than the 
agreed price, cannot be admitted to 
show that he assumed an outstand- 
ing encumbrance as a part of the 
price. Morehouse vy. Heath, 99 -Ind. 


509. 

10. Bowdoin College v. Merritt, 75 
Fed. 480 [app dism 167 U. S. 745, 17 
SCt 996, 42 L. ed. 1209]; Noble v. 
Fickes, 230 Ill. 594, 82 NE 950, 13 
LRANS 1208, 12 AnnCas 282; Abbott 
v. Hanson, 24 N. J. L. 493. 

[a] Showing deed to be intended 
as will—Where a deed conveyed a 
fee simple to the grantee to com- 
mence in possession and enjoyment 
after the grantor’s death, “the oral 
evidence of the grantor to the ef- 
fect that he intended a testamentary 
disposition was incompetent and un- 
availing.” Jones v. Caird, 153 Wis. 
384, 388, 141 NW 228, 229, AnnCas 
1914A 88. 

11. Tillman v. Mosely, 14 La. Ann. 
710 [foll Davis v. Binion, 5 La, Ann. 
248]. 

12. U. S.—Polk vy. Hill, 19 F. Cas. 
No. 11,249, 2 Overt. (Tenn.) 118 [rev 
on other grounds 9 Cranch 87, 3 L. 
ed. 665]. 

Ky.—Ratliff v. May, 84 SW 731, 27 
KyL 164; Cain v. Flynn, 4 Dana 499; 
Pearson v. Baker, 4 Dana 321. 

Mich.—Sanborn vy. Loud, 150 Mich. 
154, 1183 NW 309, 121 AmSR 614. 

N. Y.—Jackson v. Miller, 6 Wend. 
228, 21 AmD 316; Jackson v. Foster, 


12 Johns. 488; Jackson v. Hart, 12 
Johns. 77, 7 AmD 280. 
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been held, to aid in their construction.1? 

[§ 1489] (b) Character of Land. A title un- 
der a grant of public lands of the government can- 
not be defeated by parol evidence that the land is 
not of such a character as to be subject to the 
grant, where there is no evidence that the secretary 
of the interior neglected or refused to decide the 
question,’* but it is otherwise where such neglect or 
refusal is made to appear,’® 

[§ 1490] (c) As between Third Persons. Even 
in a collateral proceeding not between the parties 
to the grant, it has been held that the grant being a 
matter of record cannot in general be impeached 
and declared void, except by some matter of rec- 
ord, evidence of the same grade as the grant itself, 
or by facts apparent on the face of the grant.'® 

[§ 1491] (8) Official Deeds—(a) In General. 
A deed executed by a public officer in his official 
capacity to the purchaser at a judicial, execution, or 
other official sale is entitled to the same conclusive 
effect as any other deed and is not subject to be im- 
peached, contradicted, added to, or varied by parol 
or extrinsic evidence.‘ Thus it cannot be shown 
that the terms of sale were other than those ap- 
pearing by the deed,!* or, in the absence of any 
yambiguity in the description of the premises, that 


EVIDENCE 


[§§ 1488-1493 


land covered thereby was not intended to be con- 
veyed.!® It is not permissible to show that the land 
was sold under a different judgment and execution 
than those recited in the deed,?° nor can a recital as 
to the property sold be enlarged by parol evi- 
dence.2! But it has been held permissible to show 
fraud in the sale,?? or a mistake in the date of the 
deed.2 It has also been held that recitals as to 
the acts of third persons in transferring the cer- 
tificate of sale are only prima facie evidence of the 
assignment, and may be contradicted by parol 
evidence,?4 and that a subsequent deed made to cor- 
rect a mistake in a previous deed made by the pre- 
decessor of the officer by whom the later deed is 
made is only prima facie evidence of the truth of 
the correction and may be rebutted.?® 

[§ 1492] (b) Evidence to Uphold Deed.?° 
Parol evidence has been held inadmissible even to 
support a tax deed,’ or to contradict recitals in a 
sheriff’s deed which if true would render the deed 
void.?8 

[§ 1493] (4) Matters as to Which Deed Is 
Conclusive—(a) Parties. A deed is conclusive as 
to the parties thereto, and parol evidence is not ad- 
missible to show that the person described in the 
deed as the grantee was not the person intended.?? 


N. C.—Tate v. Greenlee, 9 N. C. Cal.—Donahue v. McNulty, 24 Cal. 21. Wade vy. Pellitier, 71 N. C. 74. 

486 411, 85 AmD 78. 22. Jackson Vv. Sternberg, 20 
Can.—Atty.-Gen. v. Fraser, 37 Can. Ind.—Ault v., Clark, 62, Ind. A. 55,-| Johns: (GN. ¥.) 49° 

rsh Oo SG 112 NE 843. Fraud generally see infra §§ 1621— 
See also Jones v. Park, 2 Yeates Iowa.—Haston vy. Perry, 37 Iowa | 1626. 

(Pa.) 448 (land certificate). 681. 23. Webb v. Mobile, etc., R. Co., 
[a] A state grant cannot be im- Miss.—Bown v. Chess, etc., Co., 83 | 105 Miss. 175, 62 S 168; Hinson v. 

peached by any kind of evidence ex-| Miss. 218, 35 S 444. Forsdick, (Miss.) 25 S 353. 

cept an entry. Polk v. Hill, 19 F. Mo.—tTalley v. Schlatitz, 180 Mo. Date of instrument generally see 


Cas. No, 11,249, 2 Overt. (Tenn. ) 118 
{rev on other ‘grounds 9 Cranch 87, 
3 L. ed. 665]. 

[b] Showing trust.—Where a pat- 
ent from the state conveys land to 
designated persons it cannot be 
shown by parol that the conveyance 
was in trust. Sanborn v. Loud, 150 
Mich. 154, 113 NW 309, 121 AmSR 
614. 

[c] A map or plat annexed to a 
grant is not an essential part of it, 
and can be referred to only for the 
purpose of explanation and not to 
destroy its validity. Polk v. Hill, 19 
F. Cas. No. 11,249, 2 Overt. (Tenn. ) 
118 [rev on other grounds 9 Cranch 
Siig ned.) OOO 1: 

Tas OCUaAlL | Va HASCOM LO ices 
383.18 SC ts 600; 42m ls Od. LOms: Lest, 
74 Fed. 854, 21 CCA 146]. See also 
Nesbit v. Titus, 1 Yeates (Pa.) 284 
(and warrant). 

14. French v. Fyan, 93 U. S. 169, 
23 L. ed. 812; Palmer v. Boorn, 80 
Mo. 99 [disappr Funkhouser v. Peck, 
67 Mo. 19 on the ground that they 
gave too extended an effect to the 
decision in Hannibal, ete., R. Co. v. 
Smith.» Sewell. GUE So) 95,~ts, Lis ed. 
599 (aff 41 Mo. 310)]; Hannibal, etc., 


R. Co. v. Snead, 65 Mo. 239; Camp- 
bell v. Wortman, 58 Mo, 258; Clark- 
son v. Buchanan, 53 Mo. 563; Birch 


v. Gillis. 67 Mo. 102. See also Snald- 
ing v. Reeder, 1 Harr. & M. (M4d.) 
187 (when the plaintiff in ejectment 
claims under a patent issued on a 
common warrant, it is not competent 
for the defendant to prove that part 
of the land was cultivated when 


taken up). 

155 “Hannibal, “etes. Ri "iGo. eave 
Smith, 9 Wall. (U. S.) 95, 19 L. ed. 
599 [aff 41 Mo. 310]. 

16. Burk v. Brown, 58 Ind. A. 410: 
108 NE 252; Fowler v. Nixon, 7 
Heisk. (Tenn.) 719; Curle v. Barrel, 
2 Sneed (Tenn.), 63. 

Controversies to which strangers 
to writing are parties generally see 
infra § 1725. 

17. Ark.—Newton vy. State Bank, 
14 Ark. 9, 58 AmD 363. 


231, 79 SW 162; Caldwell v. Layton, 
44 Mo. 220; Reed v. Austin,*9 Mo. 
722, 45 AmD 336.: 

N. Y.—Mason v. White, 11 a 
173; Jackson v. Robert, 11 Wend. 
Jackson v. Croy, 12 Johns. 427. 
Pea C.—Miller v. Miller, 89 N. C. 


Pa.-—Duff v. Wynkoop, 74 Pa. 300. 
of I.—Borden v. Borden, 2 R. I. 


S. C.—Hairston v. Hairston, 3 S. C. 
Li, 305, 

Tenn.—McLemore vy. Memphis, etc., 
RiCo., HOS W oos. 

Va.—Flanagan v. Grimmett, 10 
Gratt... (61 Va.) 421. 

W. Va.—McClain v. Batton, 50 W. 
Va. 121, 40 SE 509. 

[a] A tax deed (1) is conclusive 
evidence of the manner of listing and 
assessment of the property as re- 
quired by law, and it cannot be 
shown by other evidence that the 
assessment was in a manner differ- 
ent from that prescribed. Easton v. 
Perry, 37 Iowa 681. (2) Nor is it 
competent to show by parol that the 
land was solid for the taxes of a 
different year from that stated in 
the tax deed. Bower v. Chess, etc., 
Co., 83 Miss. 218, 35 S 444 (3) A 
failure to advertise the sale as re- 
aquired by law cannot be shown by 
varol for the purpose of questioning 
a sheriff's deed for land sold for 


taxes. Flanagan v. Grimmett, 10 
Gratt. 0b L. Viera aod. 
fb] Withdrawal of an execution 


and abandonment of a levy cannot 
be shown by parol, in contradiction 
of a sheriff's deed made pursuant to 


a sale under the execution. Jackson 
v. Vanderheyden, 17 Johns. (N. Y.) 
167, 8 AmD 878. 

18. Wells v. Savannah, 107 Ga. 


1, 32 SE 669. 
19. Oliver 
PASS OF ta ie Ye a 


v. Brown. 102 Ga. 157, 
Todd v. Philhower, 24 
iS ee fee ig ASG 


20. Zabriskie v. Meade, 2 Nev. 
285, 90 AmD 542; Jackson v. Stern- 
berg. 20 Johns. (N. Y.) 49; Edwards 
v. Miller, 4 Heisk. (Tenn.) 314. 


Yor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. __. 


infra § 1608. 

24. Stafford v. Williams, 12 Barb. 
(NN. Y.). 240. 

25. Maxcy v. Clabaugh, 6 Ill. 26. 

26. Sustaining instrument gener- 
ally see infra §§ 1702-1705. 

27. . S.— Daniels v. Case, 45 Fed. 
843 [app dism 159 U. S. 251 mem, 


15 SCt 1038 mem, 40 L. ed. 140 
mem]. 
Colo.—Poage v. Rollins, 24 Colo. 


AO Lone O90. 
Tll.—Maxcy v. Clabaugh, 6 Ill. 26, 


Mo.—Sullivan y. Donnell, 90 Mo. 
278, 2 SW 264. 
W. Va.—McClain v..Batton, 50 


W. Va. 121, 40 SE 509. 

But see infra § 1702. 

[a] Positive recitals of a tax deed 
which is void on its face cannot be 
contradicted by evidence that the 
revenue officers took all the steps 
required by law in making the tax 
deed. _Poage v. Rollins, 24 Colo. A. 
53% 135 P9900. 

[b] An omission which renders 
the deed fatally defective cannot be 
supplied by parol. Daniels v. Case, 
45 Fed. 848 [app dism 159 U. S: 251, 
15 SCt 1038, 40 L. ed. 140]; Sullivan 
v. Donnell, 90 Mo. 278, 2 SW 264. 
_{ce] Fatal ambiguity—Where it 
is required that the deed of land sold 
for taxes shall show that the land 
was sold for the taxes of a particu- 
lar year, an ambiguity in this re- 
spect cannot be explained by parol 
eyitenee: Maxcy v. Clabaugh, 6 Ill. 

28. Hanby v. Tucker, 23 Ga. 132, 
68 AmD 514 (where it was said to 
be “questionable” whether such re- 


citals were subiect to contradic- 
tion). 
29. Ind. T.—Thurman v. Hender- 


son, 7 Ind. T. 692, 104 SW 926. 
Ky.—Pritchard v. James, 93 Ky 
306, 20 SW 216, 14 KyL 243. 


La.—Wooters v. Feeny, 12 La. 
Ann. 449. 
ton, 1 Gill 284. 

Mich.—Hawley v. Dibble, 184 Mich. 
298, 151 NW 712. 


> 


§§ 1493-1494] 


So also, in a case where an attorney in fact, acting 
under a power of attorney executed by both hus- 
band and wife, signed a deed of conveyance as the 
attorney of the husband only, it was held that the 
failure to execute the deed as attorney of the wife 
could not be aided by evidence showing a mistake 
onthe part of the attorney in drawing the deed.®° 

(b) Property Conveyed—aa. In Gen- 


[§ 1494] 


N. Y.—Baker vy. Kilburn, 77 Misc. 
624, 187 NYS 512; Jackson v. Miller, 
6 Wend. 228, 21 AmD 316; Jackson 
v. Foster, 12 Johns. 488; Jackson v. 
Hart, 12 Johns. 77, 7 AmD 280. 

S. C.—Milling vy. Crankfield, 12 S. C. 
LL; 258. 

Tenn.—State v. Nashville, 2 Tenn. 
Ch. 755. 

Vt.—Pitts v. Brown, 49 Vt. 86, 24 
AmR 114. 

'[{aj] Beneficiaries in a trust deed 
are within the rule. State v. Nash- 
ville, 2 Tenn. Ch. 755. 

[b] The word “heirs,” as used in 
a deed, must be given its natural 
effect and cannot be controlled by 
parol evidence to show that it was 
intended to mean “children.” Pritch- 
ard v. James, 93 Ky. 306, 20 SW 216, 
14 KyL 243 [dist Tucker v. Tucker, 
78 Ky. 503]. 


30. Wilkinson v. Getty, 13 Iowa 
157, 81 AmD 428. 
31. U. S.—Parker v. Kane, 22 


How. 1, 16 L. ed. 286; McManus v. 
Chollar, 128 Fed. 902, 63 CCA 454, 

Ala.—Harris vy. Byrd, 79 S 472; Mc- 
Millan v. Aiken, 189 Ala. 330, 66 S 
624; Moore v. Whitmire, 189 Ala. 615, 
66 S 601; Brown v. Powers, 167 Ala. 
518, 52 S 647; Foster v. Carlisle, 159 
Ala. 621, 48 S 665; Guilmartin v. 
Wood, 76 Ala. 204; Lamar v. Minter, 
13) Ala, 34, 

Ark.—Hearin v. Union Sawmill Co., 
105 Ark. 455, 151 SW 1007. 

Cal.—Altchul vy. San Francisco 
Central Park Homestead, etc., Assoc., 
AS i@ale sui, 

Conn.—Elliott v. Weed, 44 Conn. 

oe ‘ 

Fla.—Andreu v. Watkins, 26 Fla. 
390, 7 S 876. : 

Ga.—Turner v. Rives, 75 Ga. \606. 

Ill.—Duggan yv. Uppendahl, 197 
Ill. 179, 64 NE 289; Wear v. Parish, 
26 Til. 240; Jopp v. Fairburn, 157 I1l. 
I Ne MODE 

Ind.—Porter v. Reid, 81 Ind. 569; 
Ault v. Clark, 62 Ind. A. 
843. 

Jowa.—State Security Bank v. Hos- 
kins, 130 Iowa 339, 106 NW 764, 8 
LRANS 376. 

Ky.—Sowards v. Ratliff, 152 Ky. 
105, 153 SW 29; Ratliff v. Sowards, 


152 ky. Guess Sw 25; “Auxier vv, 
Herald, 96 SW 915, 29 Kyl 1093; 
McGill v. Cromwell, 5 KyL 246. 


Me.—Bartlett v. Corliss, 63 Me. 
287; Wellington v. Murdough, 41 Me. 
281: Lincoln v. Avery, 10 Me. 418. 

Md.—Clarke v. Lancaster, 36 Md. 
196, 11 AmR 486; Helms v. Howard, 
DataArry oc. Mes One 

Mass.—Poilard vy. Ketterer, 221 
Mass. 317, 108 NE 1086; Stowell v. 
Buswell, 135 Mass. 340; Bond v. Fay. 
12 Allen 86; Dodge v. Nichols, 5 Al- 
len 548; Child v. Wells, 13 Pick. 121. 

Minn.—Beardsley v. Crane, 52 
Minn. 537, 54 NW 740. : 

Miss.—Campe v. Renandine, 64 
Miss. 441, 1 S 498; Nixon v. Porter, 
88 Miss. 401. 

Mo.—Northrip v. Burge, 255 Mo. 
641, 164 SW 584; Harding v. Wright, 
119 Mo. 1, 24 SW 211; Johnson Coun- 
ty v. Wood, 84 Mo. 489; Jennings v. 
Brizeadine, 44 Mo. 332; Heitkamp v. 
La Motte Granite Co., 59 Mo. A. 244. 

Mont.—Taylor v. Holter, 1 Mont. 


| 688. 


Nev.—Weill v. Lucerne Min. Co., 
11 Nev. 200. 

N. H.—Dean v. Erskine, 18 N. H. 
She ye auidesn Y, Deine: “136 NOX 
150. 31 NE 1091; Armstrong v. Du 
Bois, 90 -N. Y. 95; Drew v. Swift, 46 


55, 112 NE 


EVIDENCE 


N. Y. 204; Hubbell v. McCulloch, 47 
Barb. 287; Emerick v. Kohler, 29 
Barb. 165; Baker vy. Kilburn, 77 Misc. 
624, 1837 NYS 512; Clark v. Wethey, 
19 Wend. 320. 

N. C.—McKenzie v. Houston, 130 
N. C. 566, 41 SE 780; Kitchen v. Wil- 
son; 80 UN. .C. 194, 

Oh.—McAfferty v. Conover, 7 Oh. 
St. 99, 70 AmD 57. 

Or.—Hoffman vy. Dorris, 83 Or. 625, 
163 P 972; Holeomb v. Mooney, 13 
Or. 503, 11 .P 274. 

Pa.—McKinley vy. Ulery, 47 Pa. 

Light v. Miller, 38 Pa. 


Super. 353; 
Super. 408. 

R. I.—Abney v. Twombly, 39 R. I. 
304, 97 A 806, 812 [cit Cyc]. 

S. C.—Bratton v. Clawson, 34 S. C. 
L. 127; Norwood v. Byrd, 30 S. C. 
L. 135, 42 AmD 406; Falconer v. Gar- 
rison,, 12S: OC. Le 209; 

Tex.—Davis v. George, 104 Tex. 
106, 134 SW 326; Diffie v. White, (Civ. 
A.) 184 SW 1065; Yarbrough v. 
Clarkson, (Civ. A.) , 155 SW 954; 
Johnson v. Johnson, (Civ. A.) 147 
SW 1167; Mosteller v. Astin, 61 Tex. 
Civ. A. 455, 129 SW 1136; Smith v. 
Texas, etc.,,.R. Co., (Civ.,A.) 105 Sw 
528 [mod on other grounds 101 Tex. 
405, 108 SW 819]; West v. Herman, 
47 Tex. Civ. A. 131, 104 SW 428; 
Suderman-Dolson Co. v. Rodgers, 47 
Tex. Civ, A. 67, 104 SW .193% Carter 
v. Childress, (Civ. A.) 99 SW. 714. 

Vt.—Vermont Marble Co.. v. East- 
man, 91 Vt. 425, 101 A 151; Fletcher 
vV._ Clark, 48° Vitu 211. 

Va.—Patterson v. Overbey, 117 Va. 
345, 84 SE 647; Carrington v. God- 
din, 18 Gratt. (54 Va.) 587. 

Wash.—Cook vy. Hensler, 57 Wash. 
S92 LOT Pals. 

W. Va.—Harman vy. Dry Fork Coil- 
liery Co., 80 W.- Va. 780, 94 SE 355; 
Hartmyer v. Everly, 73 W. Va. 88, 
35a to), OH 2109s Cite Cyvels King av, 
Thompson, 58 W. Va. 455, 52 SE 487. 

Wis.—Elofrson v. Lindsay, 90 Wis. 
203, 638 NW 89; Prentiss v. Brewer, 
17 Wis. 635, 86 AmD 730. 

Newfound!l.—Prowse v. Wingfield, 
4 Newfoundl. 51. 

“When the question is, what land 
did the deed convey, its legal effect 
between the parties is the very best 
test invoked and it must, therefore, 
answer the inquiry by its own terms, 
since no land was conveyed except 
by it and it conveys no land except 
that which by its terms it under- 
took to convey. Parol evidence, 
whether brought by parties or 
strangers, can not make it convey 
land which it does not purport to 
convey nor prevent it from convey- 
ing that which it does clearly pur- 
port to convey.’ Davis v. George, 
104 Tex. 106, 110, 1384 SW 326. 

fa] Where a plan is expressly 
referred to by a deed, such plan be- 
comes subject to the same restric- 
tions as to introduction of parol evi- 
dence to explain its terms as would 
be the case were it incorporated in 
the deed. Kennebec Purchase v. Tif- 
fany, 1 Me. 219, 10 AmD 60; Ren- 
wick v. Renwick, 43 S. C. L. 50; Cook 
v. Hensler, 57 Wash. 392, 107 P 178. 

{[b] Acquiescence in a different lo- 
cation than that described in a deed 
cannot be shown by extrinsic evi- 
dence where the description is defi- 
nite and unambiguous. Elofrson v. 
Lindsay, 90 Wis. 203, 63 NW 89. 

{c] Understanding of parties.— 
Parol evidence is inadmissible to 
show that one of the parties to a 
deed, which did not refer to any par- 
ticular survey, and was unambigu- 
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eral. Where the description in a deed of the prem- 
ises intended to be conveyed is clear and free from 
ambiguity, it cannot be varied, controlled, or con- 
tradicted by parol or extrinsic evidence.*4 
case the deed must be held to be conclusive evidence 
as to what land was intended by the grantor to be 
conveyed,** the quantity of land,?* and the inten- 
tion of the grantor to include in or exclude from 


In such 


ous in its terms, understood its de- 

scriptive words to refer to a par- 

ticular private survey. Rowland v. 

McCown, 20 Or. 538, 26 P 853. 

[d] A grant of a right of way - 
across lund does not authorize the 
grantee to enter at one place, go 
partly across, and come out at an- 
other place on the same side of the 
lot, and parol evidence to show that 
such was the intention of the grant 
is inadmissible. Comstock v. Van 
Deusen, 5 Pick. (Mass.) 163. 

32. Ala.—Foster v. Carlisle, 159 
Ala. 621, 48 S 665. ‘ 

Ind.—Porter v. Reid, 81 Ind. 569; 
Langohr v. Smith, 81 Ind. 495. 

Ky.—McCreary v. Skidmore, 99 
SW 219, 30 KyL 4638; Auxier v. Her- 
ald, 96 SW 915, 29 KyL 1093. 

Rta desea v. Zabriski, 11 La. 
Me.—Madden v. Tucker, 46 Me. 367. 
Mo.—Talley v. Schlatitz, 180 Mo. 

231, 79 SW 162. 

N. H.—Dean v. Erskine, 18 N. H. 
81; Bell v. Morse, 6 N. H. 205. 

Tex.—Dawson v. McLeary, (Civ. 
A.) 25 SW. 705. 

Vt.—Vermont Marble Co. v. East- 
man,, 91. Vit, 425,, 101 “AS 15Ie) Pitts ive 
Brown, 49 Vt. 86, 24 AmR 114. 

Wash.—Cook v. Hensler, 57 Wash. 
SO orl Ones doe 

33. Ala.—Carter v. Beck, 40 Ata. 
599; Frederick v. Youngblood, 19 
Ala. 680, 54 AmD 209. 

Cal.—Hogins v. Boggs, 4 Cal. 
Unrep. Cas. 322, 34 P 653. 

Ga.—Turner v. Rives, 75 Ga. 606. 

Ind.—Doe v. Swails, 3 Ind. 329. 

Md.—Bladen v. Wells, 30 Md. 577. 

Mass.—Child v. Wells, 13 Pick. 121. 

Miss.—Kerr v. Calvit, Walk. 115, 12 
AmD 537; Carmichael v. Foley, 2 
Miss. 591. 

Mo.—Hendricks v. Vivion, 118 Mob. 
A. 417, 94 SW 318. 

N. Y.—Howes v. Barker, 3 Johns. 
506, 8 AmD 526. 

N. C.—Herring v. Wiggs, 4 N. €. 
A474, 

Oh.—Schleif v. Hart, 7 Oh. Dee. 
(Reprint) 170, 1 CincLBul 226, 
gg EL v. Barley, 34 Pa. Super. 
169. 

S. C—Baynard v. Eddings, 33 S. C. 
L. 374. 

Vt.—Butler v. Gale, 27 Vt. 739. 

Va.—Carrington v. Goddin, 13 
Gratt. (54 Va.) 587. 

Wash.—Cook vy. Hensler, 57 Wash. 
3925 1¢7 PB 178. 

Newfoundi.—Prowse v. Wingfield, 
4 Newfoundl. 51. . 

Ont.—Sparks v. Clement, 40 Ont. 
L. 487 , 


[al Where a tract of land is de- 
scribed in a deed, but the number of 
acres therein stated is inaccurate, it 
cannot be shown by parol that only 
that number of acres out of the tract 
was sold.. Turner v. Rives, 75 Ga. 
606. 

[b] Half of a parcel of land, as 
described in a deed, means the exact 
half in quantity, and the court will 
not go outside the deed to ascertain 
whether the parties intended other~ 
wise. Schleif v. Hart, 7 Oh. Dee. 
(Reprint) 170, 1 CincLBul 226; But- 
ler v. Gale, 27 Vt. 739. 

{c] The expression “more or 
less” in stating the number of acres 
in the land conveyed, the descrip- 
tion of which is otherwise certain, 
does not let in evidence of a parol 
agreement to make up that quantity 
of land. Baynard v. Eddings, 33 
Se Oy lings Use 


[d] Variance in description.— 
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the instrument particular land.** 


deed.#* 
[§ 1495] bb. Boundaries. 


When a piece of land is conveyed by 
metes and bounds, or any other cer- 
tain description, this will control the 
quantity, although not correctly stat- 
ed in the deed, and the description 
being thus definite parol evidence 
will not be received to vary it. Por- 
ter v. Reid, 81 Ind. 569. 

34. Ala.—Griffin v. Hall, 115 Ala. 
482, 22 S 162. 

Cal.—Dent v. Bird, 67 Cal. 652, 8 
P 504; Altschul vy. San Francisco 
Central Park Homestead Assoc., 43 
Gals rr. 

_ Conn.—Benedict v. Gaylord, 11 
Conn. ~332,, 29. Am). '299. 

Mass.—Adams v. Marshall, 138 
Mass. 228, 52 AmR 271; Warren v. 
Cogswell, 10 Gray 76. 

N. H.—Nutting v. Herbert, 35 N. 
H. 120. 

N. Y.—Thayer v. Finton, 108 N. Y. 
397; Coleman v. Manhattan Beach 
impr Co. 04.N. ‘¥. 22957 Potter pv. 
Boyce, 36 Misc. 467, 73 NYS 764 [rev 
on other grounds 73 App. Div. 383, 
77 NYS 24 (aff 176 N. Y. 551 mem, 
68 NE 1123 mem)]; Jackson v. Croy, 
12 Johns. 427. 

Pa.—Shepherd v. Watson, 1 Watts 
5. 


. S. C.—Senterfit v. Reynolds, 37 S. 
Cre r2s. 

Tex.—Watts v. Howard, 77 Tex. 71, 
13 SW 966; Rosetti v. Camille, (Civ. 
A.) 199 SW 526. 

Va.—Sulphur Mines Co. v. Thomp- 
son, 93 Va. 293, 25 SE 232; Pasley v. 
English, 5 Gratt. (46 Va.) 141. 

Wash.—Cook v. Hensler, 57 Wash. 
392,.107.P 178. 
~ W. Va.—King v. Thompson, 58 W. 
Va. 455, 52 SE 487. 

Wis.—Elofrson vy. Lindsay, 90 Wis. 
203, 63 NW _89. 

Newfoundl.—Prowse v. Wingfield, 
4 Newfoundl. 51. 

fa] Where a deed contains two 
descriptions of one parcel of land 
intended to be conveyed—a particu- 
lar description, and a description of 
less certainty bounding the land by 
adjoining property—parol evidence 
is inadmissible to show that the 
grantor intended to convey _ pre- 
mises excluded by the more particu- 
lar description, but which might be 
included in the other’ description. 
Benedict v. Gaylord, 11 Conn. 332, 29 
AmD 299. 

{b] If aright of way appurtenant 
is plainly conveyed by deed it can- 
not be shown by parol, that it was 
not the intention of the parties to 
convey it. Shepherd v. Watson, 1 
Watts (Pa.) 35. 

35. Openshaw v. Rickmeyer, 45 
Tex. Civ. A. 508, 102 SW 467. 

Proceedings to cancel or reform 


cr doer ig generally see infra § 
36. U. S.—Delaware, ete., R. Co. 


v. Gleason, 159 Fed. 383, 86 CCA 383 
{certiorari den 209 U. S; 551 mem, 28 
SCt 761 mem, 52 L. ed. 922 mem (rev 
151 Fed. 321)]. 

Ala.—Donehoo vy. Johnson, 120 Ala. 
438, 24 S 888; Guilmartin v. Wood, 


76 Ala. 204. 
Ga.—O’Neal v. Ward, 148 Ga. 62, 
95-S5:+7092> Atlanta, etc; Ri Co, ~ Vv. 


Atlanta, ete., R. Co., 125 Ga. 529, 54 


SE 736; Weaver v. Stoner, 114 Ga. 
165, 39 SE 874. 
Ill.—Schneider v. Sulzer, 212 Ill. 


87, 72 NE 19. 


But in an action 
to have a deed declared to be a mortgage it has 
been held that evidence may be received to show 
that the property intended to be described and 
which was in fact the subject matter of the deed 
was different from that actually described in the 


The statements of a 
deed as to the boundaries of land have the same 
conclusiveness as any other portion of the descrip- 


EVIDENCE 


% 


Iowa.—Murphy v. Copeland, 58 
Iowa 409, 10 NW 786, 43 AmR 118. 

Ky.—Smith vy. Dudley, 1 Litt. 66, 
13 AmD 222; Cissel v. Rapier, 11 Ky. 
Op. 553. i 

Me.—May v. Labbe, 114 Me. 374, 96 
A 502; Ames v. Hilton, 70 Me. 36; 
Farley v. Bryant, 32 Me. 474; Price 
v. Lunt, 19 Me. 115. 

Md.—Neal v. Hopkins, 87 Md. 19, 
39 A 322; Dorsey v. Hammond, 1 
Harr. & J. 190. 

Mass.—Van Ness v. Boinay, 214 
Mass. 340, 101 NE 979; Cook v. Bab- 
cock, 7 Cush. 526. 

Mich.—Bruckner v. 
Dougl. 19. 

N. H.—Herbert v. Steele, 74 N. H. 
409, 68 A 411; Sleeper v. Laconia, 60 
N. H. 201, 49 AmR 311; Wells v. 
Jackson Iron Mfg.,Co., 47 N. H. 235, 
90 AmD 575. 

N. Y.—Drew v. Smith, 46 N. Y. 
204; Waugh v. Waugh, 28 N. Y. 94; 
Clark? v0 Baird: 9. Ney. £83; Harris 
v.. Oakley, 7 NYS 232. 

N. C.—Taylor v. Meadows, 175 N. 
C. 373, 95 SE 662;Davidson vy Ar- 
ledge, 8 N. C. 326; Patton v. Alex- 
ander, 52 N. C. 603; Johnson y. Far- 
low, 33 N. C. 199; Herring v. Wiggs, 
4 N. C. 474. 

Pa.—Fuller v. Weaver, 175 Pa. 182, 
34 A 634; Davis v. Russell, 142 Pa. 
426, 21 A 870; Weiler v. Hotten- 
stein, 102 Pa. 499. 

R. I.—Segar v. Babcock, 18 R. I. 
203, 26-A_257- 

S. C.—Wheeler v. Wheeler, 96 SE 
714; Holden vy. Alexander, 82 S. C. 
441, 62 SE 1108, 64 SE 400. 
joes eer v. Stanley, 1 Heisk, 
432., 

Tex.—Davis v. George, 104 Tex. 
106, 134 SW 3826; Hermann v. Mc- 
Eyer,’ (ol Pex: -Civ., Al 2705s 1a SW 
766;. Hamilton v. Blackburn, 43 Tex. 
Civ. A. 153, 95 SW 1094; Sloan v. 
King, 29 Tex. Civ. A. 599, 69 SW 541. 

Vt.— Whittier v. Parmenter, 90 Vt. 
16, 96 A 378. 

Wash.—Cook v. Hensler, 57 Wash. 
392, 107 P 178. 

W. Va.—Harman v. Dry Fork Col- 
liery Co., 80 W. Va. 780, 94 SE 355. 

{a] The rule applies to a patent. 
—(1) Frazier v. Frazier, 81 Ky. 137; 
Bruckner v. Lawrence, 1 Dougl. 
(Mich.) 19. (2) Contra Wallace v. 
Maxwell, 1 J. J. Marsh. (Ky.) 447 
(conceding the rule as to an ordi- 
nary deed to be as stated in the 
bea Perry v. Middleton, 3 S. C. L. 

{b] The rule applies to a map, 
reference to which is made in a deed. 
Schneider v. Sulzer, 212 Ill. 82, 72 
NE 19. 

[c] The division line between ad- 
joining city lots held by purchase 
from a common grantor must be de- 
termined by the descriptive words 
of the deeds, and parol evidence 
tending to show that the original 
division lines had been altered by 
occupation and acts of ownership by 
the proprietors is not admissible to 
modify the descriptions in the deeds, 
or to estop either party from claim- 
ing up to the true line. Davidson v. 
Arledge, 97 N. C. 172, 2 SE 378. 

[d] Where the deed does not de- 
scribe the boundaries of the prop- 
erty conveyed, but simply grants 
sufficient land for a mill site and wa- 
ter power, the grantee cannot show 


Lawrence, 1 


[§§ 1494-1495 


tion and cannot be varied by parol or extrinsie evi- 
dence or by showing any understanding of the 
parties different from that expressed in the deed.*® 
Neither is it admissible tu contradict or vary the 
statements in the deed as to the courses,** dis- 
tances,*® or calls,°® unless the land is described by 
distance and course only, and monuments of boun- 
dary were made at the time of the execution of the 
deed or grant, in which case these control in case 
of a variance between them and the description.*° 


by parol evidence that the grantor 
pointed out lines and boundaries not 
consistent with the grant—as for a 
dwelling, of which no mention is 
made in the deed. Messer vy. Rhodes, 
3 Brewst. (Pa.) 180. 

{e] A meander line run by a gov- 
ernment survey is not a boundary 
and evidence aliunde is inadmissible 
to show ‘that it was intended as 
such. Schlosser v. Cruickshank, 96 
Iowa 414, 65 NW 344 [dist Bigelow 
v. Hoover, 85 Iowa 162, 52 NW 124, 
39 AmSR 296: Glenn v. Jeffrey, 75 
Iowa 20, 39 NW 160; Lammers v. 
Nissen, 4 Nebr. 245]. 

{f] Boundary lines established by 
consent may be shown notwith- 
standing their contradiction of gen- 
eral words in a deed. Gertzer v. 
Kammerer, 13 Phila. (Pa.) 190 (so 
holding upon the view that such 
lines, without regard to the words 
of the deed, have been recognized 
and maintained by the law because 
the case is not within the statute of 
frauds). 

{[g] Parol evidence has been ad- 
mitted on the theory that it identi- 
fied the subject matter of the deed. 
See infra § 1688. 

37. Cal—Fratt v. Woodward, 32 
Cal. 219, 91 AmD 573. 

Md.—Hamilton vy. Cawood, 3 Harr. 
& M. 437, 1 AmD 378. 

Mass.—Allen vy. Kingsbury, 16 
Pick.-235. 

N. C.—Wynne v. Alexander, 29 N. 
C. 237, 47 AmD 326; Reed v. Shenck, 
tae C. 415; Slade v. Green, 9 N. C. 

Vt.—Rich v. Elliot, 10 Vt. 211. 

[a]. A straight line called for in 
a .deed cannot be shown by parol to 
have been intended to be a curved 
line. Allen vy. Kingsbury, 16 Pick. 
(Mass.) 235 [cit Pitts v. Brown, 49 
Vt. 86, 24 AmR 114]. 

38. Hamilton vy. Cawood, 3 Harr. 
& M. (Md.) 437, 1 AmD 878; Jackson 
v. Bowen, 1. Cai. (N.-Y.) 358, 2 AmD 
193; Reed v. Shenck, 13 N. C. 415; 
Slade v._Green, 9 N. C. 218. 


39. Celo.—Pollard v. Shively, 5 
Colo. 309. 

Ky.—Ratliff v. May, 84 SW 731, 27 
KyL 164. 
got ee v. Marston, 54 Me. 
(Ua? 

N. H.—Goodeno vy. Hutchinson, 54 
BN pe = ee 

N. Y.—Lawrence v. Palmer, 71 
NeoY. 667; 


Tex.—Anderson v. Stamps, 19 Tex. 
460; Hamilton v. Blackburn, 43 Tex. 
Civ. A. 153, 95 SW 1094. 

[a] The boundaries must be got 
at by the calls, when they are defi- 
nite and distinct, and no extrinsic 
facts or parol evidence of intent can 
in such case be resorted to to vary 
the description. Lawrence v. Palm- 
er, 71 N. Y. 607; Waugh yy. Waugh, 
28 N. Y¥: 94. 

[b] Point “opposite” another.— 
Bradley v. Wilson, 58 Me. 857. 

40. Batts v. Staton, 123 N. C. 45, 
31 SE 372; Reed v. Shenck, 13 N. C. 
ATR TaN. (Co AGB s v. Beatty, 2 
N.C 3762 Bradtord-v~ Bills 2 aNee: 
22, 1 AmD 546; Massengill v. Boyles, 
4 Humphr. (Tenn.) 205; Fleischfress- 
er v. Schmidt, 41 Wis. 223. 

[a] A stake is not such a perma- 
nent monument as will control the 
description in a deed. Reed v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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A line supplied by necessary intendment cannot be 


varied by parol,*4 
[§ 1496] 


instrument purports to convey.* 


however, been held to be subject to the exception 
that a deed absolute on its face may in equity be 
shown, by parol evidence, to have been intended 
to have the effect of a mortgage merely ;** and it has 
also been held that, where the making of the deed 
involves a criminal offense, the intention of the 


grantor may be shown.** 


A parol agreement to reconvey cannot, in the ab- 
sence of accident, fraud, mistake, or undue advan- 


Shenck, 14 N. C. 65. But compare 
Fleischfresser v. Schmidt, 41 Wis. 
223 (holding that where stakes are 
still standing or can be established, 
their position must govern in ascer- 
taining the true boundaries). 7 

{b] This rule was disapproved in 
Slade v. Green, 9 N. C. 218, 225, al- 
though the court adhered to it, say- 
ing: “It is now too late to vary 
the rule.” 

41. eet v. Parmenter, 90 Vt. 

78 


16, 96 

42. Ala.—Bethea v. McCullough, 
195 Ala. 480, 70 S 680; Vizard v. 
Robinson, 181 Ala. 349, 61 S 959; 


Phillips v. Costley, 40 Ala. 486. 

‘Ark.—Foster v. Beidler, 79 Ark. 
418, 96 SW 175. 

Colo.—McDermith v. Voorhees, 16 
Colo. 402, 27 P 250, 25 AmSR 286. 

Ga.—Louisville, ete. R. Co. |v. 
Ramsay, 134 Ga. 107, 67 SE 652. 

ill. Radebaugh v. Radebaugh, 266 
Ill, 199, 107 NE 197; Ryder v. Ryder, 
244 Ill. 297, 91 NE 451. 

Ind.—Cole v. Gray, 139 Ind. 396, 
88 NE 856; Doan v. Cleveland, etc., 
R. Co., 54 Ind. A. 620, 98 NE 321, 
100 NE 95. 

Iowa.—Butler vy. Butler, 151 Iowa 
583, 132 NW 63. 

Ky.—Garner v. Garner, 4 KyL 823. 

La.—Burdeau v. Dorsey, 7 La. A. 
(Orleans) 354. 

Me.—Lothrop v. Foster, 51 Me. 367. 

Md.—Campbell v. Lowe, 9 Md. 500, 
66 AmD 339. 

Mass.—Lincoln y. Parsons, 1 Allen 
388. 

Mich.—Sanborn y. Loud, 150 Mich. 
154, 113 NW 309, 121 AmSR 614; 
Wilbur v. Grover, 140 Mich. 187, 103 
NW 583; Morrill v. Morrill, 138 Mich. 


112, 101 NW 209, 110 AmSR 306, 4/ 


AnnCas 1100. 


Minn.—McKusick v. Washington 
County, 16 Minn. 151. 
N. J:=Mott* v: Rutter, 54 ‘A 159; 


Beebe v. Staples, 3 N. J. L. J. 249; 
Northeastern Tel., etc., Co. v. Hep- 
burn, 72 N. J. Eq. ‘4, 65 A 747 [rev on 
other grounds 73 N. J. Eq. 657, 69 A 


24 

NE Y.—Matter of Heiser, 85 Misc. 
ahh 147 NYS 557. 

C—Dail tv. PJones, 4850 N.C. 224. 

OR —Schmidt v. Ehler, 11 Oh. Dec. 
(Reprint) 425, 27 CincLBul 2. 

Pa.—Cundey v. Hall, 208 Pa. 335, 
57 A ‘761, 101 vxmsR 938; Caldwell v. 
Fulton, 31 Pa. 475, 72 AmD 760; 
Bowlby v. Thunder, 2 Pa. Cas. UGit; 3 
A 588; Salter v. Acker, 62 Pa. Super. 


207. 

S. C.—Jones v. Swearingen, 42 S.C. 
58, 19 SE 947; Ryan v. Goodwyn, 16 
S. C. Eq. 451; Westbrook v. Harbe- 
Son 7 USEC Eq. 112; Pooser v. Ty- 
ler, 6 S. C. Eq. 18 

Ss. D._Bernardy vy. Colonial, etc., 
Morte: Cos'20) Se Di 193; 19559105) NW 


Pe —Richardson v. Thompson, 1 
Humphr. 151. 

Tex.—Cauble v. Worsham, 96 Tex. 
86, 70 SW 737, 97 AmSR 871 [rev 
(Civ, A.) 69 SW 194]; Scarborough v. 


(c) Estate or Interest Conveyed. It 
is not permissible to contradict or vary the terms of 
a deed by parol or extrinsic evidence to show that 
the estate or interest intended to be conveyed was 
different from that which the clear language of the 


EVIDENCE 
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tage, be set up to contradict the temas of an abso- 


lute conveyance.*® 


This rule has, 


[§ 1497] 


Appurtenant rights. 
specify a particular right appurtenant to the prop- 
erty, and alleged to have been conveyed by the deed, 
extrinsic evidence may be resorted to for the pur- 
pose of showing the extent of such right.‘® 
where an easement passes as appurtenant to the 
premises, but the deed does not define the extent 
of such easement, the measure of the right may be 
shown by parol.*7 
(d) Covenants. 
evidence is not admissible to engraft upon a deed 
a covenant,*® such as a covenant of warranty,*® as 


Where the ava does not 


So also 


Parol or extrinsi¢ 


with respect to title,°° or the quantity,®! character,” 


Blount, (Civ. A.) 154 SW 3812. 
W. j\WVa.—Richardson v. McCon- 
aughey, 55 W. Va. 546, 47 SE 287; 


Hurst v. Hurst, 7 W. Va. 289. 

“The deed, being absolute in form, 
and without limitations or qualifica- 
tions as to the interest intended to 
be conveyed, and containing cove- 
nants, could not be contradicted or 
varied by parol evidence as to the 
intention of the parties in executing 


the deed.” Bernardy v. Colonial, etc., 
Mortg. Co., supra. 
{a] MNllustration—Where a deed 


to a right of way for a telephone line 
was unambiguous, parol evidence was 
inadmissible to limit it to a grant 
for the maintenance of a noncom- 
mercial line. Northeastern Tel., etc., 
Co. ‘v. Hepburn, 72), NwiJ.Y Has 7; 65 A. 
747 [rev on other grounds 73 N. J. 
Eq. 657, 69 A 249]. 

[b] Where a wife has signed a 
deed with her husband, but there 
are no words releasing or indicating 
an intention to release dower, an 
agreement to release dower cannot 
be shown by parol. Lothrop v. Fos- 
ter, 51 Me. 367. 

[c] A recital showing a trust at- 


tached to the grant cannot be con-j; 


tradicted by parol evidence showing 
an intent that the deed should oper- 
ate as an absolute conveyance. Mc- 
Dermith v. Voorhees, 16 Colo. 402, 27 
P 250, 25 AmSR 286. 

[ad] Where the grantees are de- 
scribed as husband and wife so that 
they take an estate by entireties, the 
deed cannot, in an action by the 
wife’s heirs against*the husband’s 
grantee, be contradicted by parol 
evidence that the parties were not 
husband and wife and took as ten- 
ants in common. Jacobs v. Miller, 
50 Mich. 119, 15 NW 42. 

[Le] Record of deed.— Where the 
copy of the record of a conveyance 
purported to convey a life estate, pa- 
rol evidence is inadmissible to show 
that the original deed, which had 
been lost, contained words of inheri- 
tance making the estate a fee sim- 


nS Sisson v. Donnelly, 36 N. J. L. 
432. 
43. Ala.—Hieronymus y. Glass, 


120 Ala. 46, 23 S 674. 

Ind.—Cole v. Gray, 139 Ind. 396, 38 
NE 856. But compare Christian v. 
Highlands, 32 Ind. A. 104, 69 NE 266 
(where a widow conveyed certain of 
her husband’s property ‘to plaintiff 
in trust to pay the husband’s debts, 
after fulfillment of such trust the 
conveyance could not be changed by 
parol into a mortgage of lands re- 
maining unsold to indemnify plain- 
tiff as surety for the widow’s debts). 

Mass.—Minchin v. Minchin, 157 
Mass. 265, 32 NE 164. 

S. C.—Welborn v. Dixon, 70 S. C. 
108. 49 SE 232, 3 AnnCas 407. 

W. Va.—Way v. Mayhugh, 57 W. 
Va. 175, 50 SE 724. 

See Mortgages [27 Cyc 1020-1023]. 

44, sU2S= v.. Thomas, /:28 5B) Cas. 
NOME GAT 4. 2 25Cranch Ce. 36: 

450) Bonham: ve ‘Craig, «80: eNynic. 


or condition ®? of the property. Neither can the 
legal effect of a covenant,°* such as a covenant 


224; Campbell v. Campbell, 55 N. C. 
364, 
46. Bullerdick v. Hermsmeyer, 32 
Mont. 541, 81 P 334 (appurtenant 
water rights). 

47. Richstein v. Welch, 197 Mass. 
224, 88 NE 417 (use of alley way). 

48. Sawyer v. Vories, 44 Ga. 662; 
Morris v. Robertson, 137 Ky. 841, 127 
SW 481, 1836 AmSR 3238; Trout v. 
Norfolk, etc., R. Co., 107 Va. 576, 59 
SE 394, 17 LRANS 702. 

49. Stookey v. Hughes, 18 Ill. 55; 
Pole Stock Lumber Co. v, Oakdale 
Lumber Co., 99 Miss, 19, 54 S 596. 
But see infra § 1678. . 

50. Alsterberg  v. 14 
N. D. 596, 106 NW 49. 

[a] A quitclaim deed (1) cannot, 
by a parol agreement, be converted 
into a warranty deed. Cartier vy. 


Bennett, 


Douville, 98 Mich. 22, 56 NW 1045; 
Putnam vy. Russell, 86 Mich. 389, 49 
NW 147. (2) A representation by an 


agent of the grantor in a quitclaim 
deed that the deed is good and that 
the grantor will stand behind it tends 
merely to prove a warranty of title 
by parol, as to which the deed con- 
trols. Pole Stock Lumber Co. v. Oak- 


oa Lumber Co., 99 Miss. 19, 54 S 
51. Martin v. Hamlin, 18 Mich. 


354, 100 AmD 181; Hobein v. Frick, 
69 Mo. A. 263; Cook v. Combs, 39 
Novos 7592), fomeAm Dad ke Cabotrv- 
Christie, 42 Vt. 121, 1 AmR 318. 

52. McMurphy v. Walker, 20 Minn. 
382 (“It is not claimed that there 
was a written warranty in respect 
to the character of the land. The 
land having been conveyed to the 
defendant by deed, it would not be 
competent to add to or vary or con- 
tradict the deed by parol.... Evi- 
dence of a parol warranty, as such, 


therefore, was not competent’). 
pa Highmie v. Taylor, 98 N. Y. 
8. 
54. U. S.—Pollard v. Dwight, 4 


Cranch 421, 2 L. ed. 666. 


Aaa a v. Younge, 27 Ala. 
Ark.—Hardage V.. seDurrett, oO 


Ark. 63, 160 SW 883, LRA1916E 211, 
AnnCasi915D 862, 


Ga.—Miller v. Desverges, 75 Ga. 
407. 

Ill.—Weltz v. Connell, 186 Ill. A. 
36. 

Ind.—Pierse v. Bronnenberg, 40 
Indu AS 6625 81 aN eat. soa NiE: 
126. 


Iowa.—Bennett Sav. Bank v. Smith, 
152 NW 717; Newburn y. Lucas, 126 
Iowa 85, 101 NW 730. 

Kan.—Reagle v. Dennis, 8 Kan. A. 
151, 55.P 469. 

Ky.—Helton vy. Asher, 135 Ky. 751, 
123 SW 285. 

Mass.—Earle v. De Witt, 6 Allen 
520; Raymond v. Raymond, 10 Cush. 
134. 

Mich.—Simons v. Diamond Match 
Co., 159 Mich. 241, 123 NW 1123. 


Minn.—Bruns- v. _ Schreiber, 43 
Minn. 468, 45 NW 861. 
N. H.—Labonte v. ‘Lacasse, 78 
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of warranty ®> or against encumbrances,°® be en- 
larged, varied, restricted, or destroyed by parol 
evidence of simultaneous or prior agreements or 


of the intentions of the parties. 


held that whether a covenant contained in a deed 
runs with the land is to be determined by ascertain- 
ing the intention of the parties which is to be ar- 
rived at upon a consideration not alone of the 
language employed, but of the facts and circum- 
stances constituting the situation with reference 


N..H. 489, 102 A 540; Seavey v. Jones, 
43 N. H. 441. 

N. Y.—Gleason vy. Shuart, 142 App. 
Div. 320, 127 NYS 101. 

Oh.—Hott v. McDonough, 3 Oh. Cir. 
Ct; 1775-2 Oh. Cir? Dec; )100: 

Okl.-Mandler_ v. Starks, 35 Okl. 
809, 181, P 912, LRAI916E 213. 
we v. Irwin, 3 Watts 

S. C.—Garrett v. Weinberg, 54 S. C. 
127, 31 SE 341, 34 SE 70. 

Tex.—Bigham v. Bigham, 57 Tex. 
238; Wells v. Groesbeck, 22 Tex. 429; 
Voss v. Hoffman, (Civ. A.) 40 SW 
644; Warren vy. Clark, (Civ. A.) 24 
SW 1105. 

Va.—Trout v. Norfolk, etc., R. Co., 
ae Va. 576, 59 SE 394, 17 LRANS 

Wash.—O’Connor v. Enos, 56 Wash. 
448, 105 P 1089. 

Wis.—Neff v. Rubin, 161 Wis. 511, 
154 NW .976; Powers v. Spaulding, 
96 Wis. 487, 71 NW 891. 

“T know of no way to add these 
oral assurances to the written con- 
venants in the deed from defendant 
to Rothwell, so as to extend or en- 
large the effect of those covenants.” 


Simons vy. Diamond Match Co., 159 
Mich. 241, 248, 123 NW 11382. 

55. Ga.—Miller v. Desverges, 175 
Ga. 407. 


Mass.—EHarle v. De Witt, 6 Allen 
520; Raymond v. Raymond, 10 Cush. 
134 


N. H.—Sargent v. Gutterson, 13 N. 
H. 467. 

N. Y.—Suydam v. Jones, 10 Wend. 
180, 25 AmD 552. 

Pa.—Collingwood v. Irwin, 3 Watts 
306. 

Ss. C.—Garrett v. Weinberg, 54 S.C. 
127, 31 SE 341, 34 SE 70. 

Tex.—Bigham v. Bigham, 57 Tex. 
238; Wells v. Groesbeck, 22 Tex. 429; 
Voss v. Hoffman, (Civ. A.) 40 Sw 
544; Warren v. Clark, (Civ. A.) 24 
SW 1105. 

But compare Bumgardner vy. Allen, 
6. Munf. (20 Va.) 439 (where a spe- 
cial warranty was held to be estab- 
lished although the deed contained a 
general warranty). 

56. Ark.—Hardage v. Durrett, 110 
Ark. 63, 160 SW 8838, LRA1916E 211, 
AnnCasi915D 862. 

Mass.—Small v. Jenkins, 16 Gray 
155; Harlow v. Thomas, 15 Pick. 66. 


Mich.—In re Johnson, 177 Mich. 
500, 143 NW 627, LRA1916E 217; 
Simons v. Diamond Match Co., 159 
Mich. 241, 123 NW 1123. 

Minn.—Bruns v. Schreiber, 43 
Minn. 468, 45 NW 861. 

N. Y.—Farley v. Farrell, 51 How 


Pr 497. 

Oh.—Long v. Moler, 5 Oh. St. 271. 

Okl.—Ryan First Nat. Bank v. 
Sappington, 157 P 937. 

Wash.—O’Connor v. Enos, 56 Wash. 
448, 4538, 105 P 10389. 

“Nor was parol testimony admis- 
sible to destroy the covenant. The 
eovenant is plain and free from am- 
biguity, and if the grantcr is at lib- 
erty to show by oral testimony that 
the conveyance was subject to one 
encumbrance he may show that it 
was subject to others, and thus en- 
tirely destroy his solemn contract.” 
O’Connor y. Enos, supra. 


EVIDENCE 


But it has been [§ 1498] 


cumbrance under a covenant against 
encumbrances. Simons v. Diamond 


oe Co., 159 Mich. 241, 123 NW 
1123. 
[ob] Where certain taxes are ex- 


cepted from an express warranty 
against all claims, the grantee can- 
not show that the warrantor contem- 
poraneously and orally agreed to pay 
such taxes. MacLeod v. Skiles, 81 
Mo. 595, 51 AmR 254. 

[c] A general covenant of war- 
ranty does not, at least conclusively, 
extend to such encumbrances as were 
known to the purchaser at the time 
of the contract of sale, and which 
he agreed to pay or discharge him- 
self in addition to or as part of the 
consideration moving from him to 
the vendor. Allen v. Lee, 1 Ind. 58, 
48 AmD 352. 

57.) Barry’ v. Chicago; etc.) Ri: Go., 
156 Ill. A. 9 (covenant for construc- 
tion and maintenance of culvert or 
cattle pass). 

58. .Ala.—Vizard v. Robinson, 181 
Ala. 349, 61 S 959; Burroughs v. Pate, 
166 Ala. 223, 51 S 978. 

Ark.—Gibbons v. Dillingham, 10 
Ark. 9, 50 AmD 238. 

Cal.—Winchester v. Winchester, 
175 Cale’ 39, 165) P9653 Wilson ev. 
White, i161 Cal. 453, 119 P 895. 

Colo. Omaha, ete., Smelting, etce., 
Col va Labor, 1/3 aColoy 41:31 Prg25, 
16 AmSR 185, 5 LRA 236. 

Conn.—Gilbert v. Bulkley, 5 Conn, 
262, 18 AmD 57. 
is C.—Towson v. Smith, 13 App. 

Ga.—Read v. Gould, 139 Ga. 499, 
77 SE 642; Lanier v. Winchester, 7 
Ga. A. 227, 66 SE 626. 

Ill.— Smith v. Price, 39 Ill. 28, 89 
AmD 284. 

Ind.—Sage v. Jones, 47 Ind. 122. 

lowa.—Wickersham v. Orr, 9 Iowa 
253, 74 AmD 348. 


Kan.—Miller v. Miller, 91 Kan. 1, 
1386 P 953, LRA1915A 674, AnnCas 
1917A 918. ; 

La.—Pfeiffer v. Mienaber, 143 La. 
601, 78 S 977. 

Me.—Brown v. Thurston, 56 Me. 
126, 96 AmD 488. 

» Mass.—Taylor v. Kennedy, 228 
Mass. 390, 117 NE 901. 
Mich.—Vanderkarr y. Thompson, 


19 Mich. 82. 
Mo.—Cantrell v. Crane, 161 Mo. A. 
HS 143 SW 837. 


a H.—Conner vy. Coffin, 22 N. H. 
N. Y.—Rathbun v. Rathbun, 6 
Barb. 98. 


N. C.—Bond y. Coke, 71 N. C. 97. 
MoGhiei ee kae v. Hocker, 1 Rawle 

Ss. C.—Coward v. Boyd, 79 S. C. 
134, 60 SE 311; Holmes v. Simons, 3 
S. C. Eq. 149, 4 AmD 606. 

Tex.—Paris Grocer Co. v. Burks, 
101 Tex. 106, 105 SW 174; Heffron v. 
Cunningham, 76 Tex. 312, 13 SW 259; 
Ord v. Waller, (Civ. A.) 107 SW 1166. 

Utah.—Reese Howell Co. v. Brown, 
48 Utah 142, 158 P 684. 

Vt.—Wilder v. Wheeldon, 56 Vt. 
344. 

Va.—Trout v. Norfolk, etc., R. Co., 
107 Va. 576, 59 SEH 394, 17 LRANS 
702. 

Wash.—Oregon, etc., R. Co. v. Vul- 
57 Wash. 372, 375, 
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to which such language was employed, and parol 
evidence is competent for the purpose of disclos- 
ing such situation.*" 

(e) Reservations or Limitations. 
deed which is upon its face an absolute grant is 
not subject to have reservations or limitations en- 
grafted thereon by parol or extrinsic evidence of 
intentions, understandings, or agreements contra- 
dictory to or at variance with its clear language ;°° 
and conversely where the deed does contain reser- 


A 


688, 86 P 955 [quot Cyc]. 

“W. Va.—McMillin v. Neeley, 66 W. 
Va. 496, 66 SE 635; Mahaffey v. J. L. 
Rumbarger Lumber Co., 61. W., Va. 
571, 56 SE 892, 8 LRANS 1263. 

[a] Evidence cannot be received 
to show a reservation of: (1) An 
easement. Hubenthal v. Spokane, 
ete.,. R. Co., 48 Wash. 677, 86 P 955. 
(2) A right of way. Collam v. Hock- 
er, 1 Rawle (Pa.) 108; Wilder v. 
Wheeldon, 56 Vt. 344; Shaver v. 
Edgell, 48 W. Va. 502, 37 SE 664. 
(3) A homestead right. Ord v. Wal- 
ler, (Tex. Civ. A.) 107 SW 1166. (4) 
Unaccrued rents. Winn vy. Murehead, 
52 Iowa 64, 2 NW 249; Macarty v. 
Commercial Ins. Co., 17 La. 365. (5) 
Damages which might be allowed in 
pending condemnation proceedings. 
Bailey v. Briant, 117 Ind. 362, 20 NE 
278. (6) The ,ownership .of the 
buildings on the land conveyed. 
Smith v. Odom, 63 Ga. 499; In re 
Perkins, 65 Vt. 313, 26 A 6387. (7) 
The ownership of fixtures on the 


premises. Towson v. Smith, 13 App. 
(D. C.) 48; Smith v. Odom, 63 Ga. 
499; Lanier v. Winchester, 7 Ga. A. 


227, 6 SE 626; Noble v. Bosworth, 
19 Pick. (Mass.) 314; Bond v. Coke, 
Jie -NsoC. 97. 38): "Tréeessiplants,.and' 
shrubbery. Smith v. Price, 39 Ill. 28, 
89 AmD 284; Wintermute v. Light, 46 
Barb. (N. Y.) 278; Backenstoss v. 
Stahler, 33 Pa. 251, 75 AmD 592; 
om v. Boyd, 79 S. C. 134, 60 SE 

[b] A reservation of a right of 
possession (1) in the grantor can- 
not be shown. Hickman vy. Hickman, 
55 Mo. A. 303; Hawver v. Wright, 21 
Mise. 211, 45 NYS 659; Cathcart’ v. 
Chandler, 36.Se°G. G5119; This rule 
applies to exclude evidence ofa res- 
ervation of such right: (2) For life. 
Woodward v. Foster, 64 Hun 147, 18 
NYS 827. (3) For a definite time. 
Drake v. Root, 2 Colo. 685; Carr v. 
Hays, 110) Ind. 408° J1-NB) 26.7 7) 
Until the purchase money is paid, in 
whole. Omaha, ete, Smelting, ete., 
Co: vie Taborj13) Cole, 445 21 P*925.7 16 
AmSR 185, 5 LRA 236. (5) Until 
the youngest grantee becomes of age. 
Ford v.-Boone, 32 Tex. Civ. A. 550, 
75 SW 353. (6) Until another crop 
is made. Melton v. Watkins, 24 Ala. 
433, 60 AmD 481. (7) In part. Gil- 
Kee v. Bulkley, 5 Conn. 262, 13 AmD 


{[c] A reservation of growing 
crops (1) cannot he shown. Gib- 
bons v. Dillingham, 10 Ark. 9, 50 


AmD 233; Damery v. Ferguson, 48 
Th, A. 224; Carter v. Wingard, 47 Ill. 
A. 296; Brown v. Thurston, 56 Me: 
126, 96 AmD 438; Vanderkarr v. 
Thompson, 19 Mich. 82; McIlvaine v. 
Harris, 20 Mo. 457, 64 AmD 196; Aus- 
tin v. Sawyer, 9 Cow. (N. Y.) 39. (2) 
Contra Harvey v. Million, 67 Ind. 90 
[foverr Chapman vy. Long, 10. Ind. 
465]; Heavilon vy. Heavilon, 29 Ind. 
509 [Loverr Turner v. Cool, 23 Ind. 56, 
85 AmD 4491; Elynt v. Conrad, 61 
N. C. 190, 98 AmD 588 

{[d] Things pertaining to realty. 
—(1) In Indiana, while there is a 
class of cases in which it is held 
that a parol reservation may be 
made, they relate to growing crops 
and trade fixtures, or such other ar- 
ticles as are not permanently at- 


fa] Thus it cannot be shown by|can Iron Works, 
parol that an outstanding lease was|106 P 1120 [cit Cyc]; Hubenthal .v. tached to the land (Harvey y. Mil- 
not regarded by the parties as an en-| Spokane, etc., R. Co., 43 Wash. 677, | lion, 67 Ind. 90; Heavilon v. Heavi- 
- For later cases. developments and changes in the law see cumulative Annotations. same title page and note number, 
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vations or limitations they cannot be defeated or 
varied by evidence of this character,®? even though 
such reservations are inconsistent with the other 


provisions of the deed,°° 
[§ 1499] j. 
Settlement.°? 


lon, 29 Ind. 509), (2) and the rule is 
never extended to such things as 
pertain to and form, or constitute a 
permanent part of, the realty (Bai- 
ley v. Briant, 117 Ind. 362, 20 NE 
278; Armstrong v. Lawson, 73 Ind. 
498). 

[2] The time of taking effect of a 
deed whose terms Show the passing 
of a present estate cannot be post- 
poned by showing an oral agreement 
or intention that the deed should not 
take effect until some time in the 
future. Wright v. Graves, 80 Ala. 
416; Wallace v. Berdell, 97 N. Y. 13; 
Lott v. Kaiser, 61 Tex. 665; Walker 
v. A eee 26 Tex. 142. 

S.—Hornbuckle v. Stafford, 

wi UG, M5. 389, 4 SCt 515, 28 L. ed. 
468. 

Ill.—Sutton v. Lemen, 130 Il]. A. 50. 

Kan.—Kansas City v. Banks, (A.) 
‘61 P 333. 

Me.—Strout v. Harper, 72 Me. 270. 


Mass.—Stockbridge Iron Co. v. 
Hudson Iron Co., 107 Mass. 290. 
H.—Lear v. Durgin, 64 N. H. 


N. 

oe 16 A 128. 

N. Y¥.—Wehrenberg v. Seiferd, 125 
App. Div. 527, 109 NYS 896; Thysa- 
man v. Eysaman, 24 Hun 430; Swick 
v. Sears, 1 Hill 17. 

Tex.—Bombarger 61 
Tex. 417. 

Vt.—Cilley v. Bacon, 88 Vt. 496, 93 
A 261. 

[a] A reservation of a temporary 
easement cannot be enlarged by pa- 
rol evidence into an agreement to 
dedicate the property to public use. 
Kansas City v. Banks, 9 Kan. A. 885, 
761 P 333. 

{b] A reservation of “standing 
wood” cannot be limited by parol 
evidence to wood suitable for fuel. 
Strout v. Harper, 72 Me. 270. 

[ec] The reservation of a life es- 
tate to the grantors may be shown 
by parol to have been made to ‘se- 
cure payment of the purchase price, 
which was to be paid by support and 
allowing the grantors to. reside on 
the premises. Bever v. Bever, 
Ind. 157, 41 NE 944. 

60. Jacobs v. Mvtual Ins. Co., 56 
Sia Gr25585¢.85°85 221, 

61. Receipts amounting to accord 
and satisfaction see infra § 1524. 

62. U. S—Bofinger v. Tuyes, 120 
Un ScalSs: TSC 5290s 0s awed.y 649% 
Cc. A. Smith Lumber, etc., Co. v_ Par- 
ker, 224 Fed. 347, 140 CCA 33; Man- 
son v. Dayton, 153 Fed. 258, 82 CCA 
588. 

Ala.—Mobile Bank v. Mobile, etc., 
R. Co., 69 Ala. 305; Hart v. Freeman, 
42 Ala. 567. 

Cal.—Jersey Island Dredging Co. 
v. Whitney, 149 Cal. 269, 86 P 509, 
691; Paige v. Akins, 112 Cal. 401, 44 
P 666. 

Conn.—Beard v. Boylan, 59 Conn. 
181, 22 A 152. 

Ga.—Wright v. Wilson, 60 Ga. 614. 

Ida.—Jensen v. McConnell, 31 Ida. 
$7) 169Pe 292,293" cit. Cy: cl. 

Tl. —Meyer v. McKee, 19 Ill. A. 109. 

Ind.—Becker v. Becker, 46 Ind. A. 
93, 91 NE 966. 

Towa.—Capital City Carriage Co. 
v. Moody, 135 Iowa 444, 110 NW 903. 

Ky.—Gernhart , v. Straeffer, 172 
Ky. ga, 189 SW 1141. 

La.—Pickens v. Friend, 26 La. Ann. 
585; Rabun v. Pierson, 23 La. Ann. 
696; Gould y. Bridgers, 3 Mart. N. S. 
692, 


v. Morrow, 


Instruments of Compromise and 
It is well established as a general 
rule that where parties enter into a written com- 
promise or settlement of claims or ‘liabilities the 
written instrument is not subject to be varied or 
contradicted in its terms or effect by parol evi- 
dence,*? although it has, on the other hand, been 
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said that settlements are always susceptible of ex- 
planation and correction.** Noncompliance with the 
conditions of the compromise or settlement agree- 


ment may be shown by parol.** 


[§ 1500] 


strument.® 


Mass.—Farrington v. Hodgdon, 119 
pigely 453; Rice v. Woods, 21 Pick. 


Mich.—Pratt v. Castle, 91 Mich. 
484, 487, 52 NW 52; Freeman v. Free- 
man, 68 Mich. 28, 35 NW 897. 


Minn.—Southwick v. Herring, 82 
Minn. 302, 84 NW 1013. 
Mo.—Rowland vy. St. Louis, ete., 


Co., 124 Mo. A, 605, 102 SW 19. 

N. H.—Perry v. Armstrong, 39 N. 
H. 583. 

N. Y.—Van Bokkelen v. Taylor, 62 
N. Y. 105 [rev 2 Hun 138, 4 Thomps. 


& C. 422]; Strickland v. Harger, 16 
Hun 465 ‘Taff 81 N. Y. 623 mem]; 
Woodward v. Neal, 113 NYS 751; 


Coon v. Stoker, 2 NYSt 626; O'Beirne 
v. Lloyd, 6 AbbPrNS 387 [rev on 
other grounds 43 N. Y. 248]; Acker 
v. Phoenix, 4 Paige 305; Van Brunt 
v. Van Brunt, 3 Edw. 14. 

N. S8eNe Cy 


C.—Parker v. Morrill, 

232, 3 SE 511. 

gh Bira v. Hueston, 10 Oh. St. 
Pa.—Horn vy. Miller, 142 Pa. 557, 

21 Th 994; Matlack’s App., 7 Watts & 


Ss. 

S..C.—Fore vy. Berry, 94 S.C. 71, 
78 SE 706, AnnCasi915A 955; Boyce 
v. Foster, 17 S. C. L. 540. 

Tex.—Rubrecht v. Powers, 1 Tex. 
Civ. As .2825) 215 SW 318: 

Va.—Bonsack Mach. Co. vy. Wood- 
rum, 88 Va. 512, 13 SE 994. 

Can.—Jackson v. Drake, 37 Can. 
SpiCspotbe 

[a] Writing amounting to con- 
tract of settlement.—Where defend- 
ant disputed complainant’s bill for 
seven hundred and twenty-one dol- 
lars and thirty-five cents, whereupon 
a compromise was effected, and plain- 
tiff’s president wrote across the bill 
the words “Paid $650 in full satis- 
faction of all claims and guaranteed 
against liens,’ which bill he deliv- 
ered to defendant, the indorsement 
was not a mere receipt, but an un- 
ambiguous contract of settlement. 
Jersey Island Dredging Co. v. Whit- 
ney, 149 Cal. 269, 86 P 509, 691. 

[b] A written accord and satis- 
faction cannot be varied by parol. 


Rowland v. St. Louis, ete., R. Co., 124 
Mo. A. 605, 102 SW 19. 

63. Byrne v. Schwing, 6 B. Mon. 
(Ky.) 199. 

64. Meyer v. McKee, 19 Ill. A. 109. 

65. U. S.—Harmon y. Harmon, 51 
Fed. 113. 

Ala.—Cox v. O’Neal, 142 Ala. 314, 
37 S 674; Pierce v. Tidwell, 81 Ala. 
299, 2 S 15. 


Ariz.—Snead v. Tietjen, 24 P 324. 

Ark.—Armstrong v. Union Trust 
Co., 113 Ark. 509, 168 SW 119; Chero- 
kee Constr. Co. v. Prairie Creek Coal 
Min. Co., 102 Ark. 428, 144 SW 927; 
Smith v. Caldwell, 78 Ark. 333, 95 SW 
467; Pickett v. Ferguson, 45 Ark. 177, 
55 AmR 545. 

Cal.—Harloe vy. Lambie, 132 Cal. 
133, 64 P 88; Jungerman v. Bovee, 19 
Cal. 354; Simen v. Sam Aftergut Co., 
26 Cal. oe Sol, t4Ga Paps) Cann Vv. 
Koing = c4ceCalle -AL wt 23, 142 P 131; 
Johnston vy. Mulcahy, 4 Cal. A. 547, 
88 P 491. . 

Colo.—Pollard v. Sayre, 45 Colo. 
195, 98 P 816; Randolph v. Helps, 9 
Colo. 29, 10 P 245; Wilson v. Agnew, 
25 Colo. A. 109, 136 P 96. 

Conn.—Gulliver v. Fowler, 64 
Conn. 556, 30 A 856. 

Fla. —Fletcher vy. Moriarty, 62 Fla. 


k. Leases—(1) 
terms and effect of a written lease cannot be added 
to, contradicted, or varied by parol or extrinsie evi- 
dence of the intentions of the parties, their negotia- 
tions leading up to the lease, or what was said and 
done prior to and at the time of executing the in- 
Nor is such evidence admissible to 


‘Hardin v. Sweeney, 


In General. The 


482, 56 S 437. 

Ga.—Barfield_ v. Dwight, 146 Ga. 
824, 92 SE 633; Smith v. Green, 128 
Ga. 90; 57 SE 98: Cobb v. Johnson, 
126 Ga. 618, 55 SE 935; Whitlock v. 
Wynn Co., 15 Ga. A. 38, 82 SE 664; 
rite Vv. Lary, '2° Ga, cA, 7545-78 SB 

Ill.— Chicago Auditorium Assoc. 
Fine Arts Bldg. Corp., 244 Ill. 532, 
NE 665, 18 AnnCas 253; Rector 
Hartford Deposit Co., 190 Ill. 380, 
NE 528 [aff 92 Ill. A. 175]; Leavitt 
v. Stern, 159 Ill. 526, 42 NE 869 [aff 
55 Ill. A. 416]; Livingston v. Frey, 
201 Ill. 380; Muller v. Bernstein, 198 
lil. A. 104; Carpenter v. Nolander, 
191 Ill. A. 340; Chicago Univ. Club 
v. Deakin, 182 Ill. A. 484 [rev on 
other grounds 265 Ill. 257, 106 NE 
790, LRA1915C 854]; Gale v. U. S. 
Brewing Co.; 181 Ill. A. 381; Sham- 
berg v. Stearns, 178 Ill. A. 587; Mof- 
fat Coal Co. v. Miller, 173 Ill. A. 408; 
McKinney v. Charles Mulvey Mfg. 
Co., 157 Ill. A. 339; La Salle Theatre 
v. Taft, 156 Ill. A. 356; Broughton v. 
Mitchell, 9147 oTll) tA. -281- 9) Ross" ave 
Griebel, 136 Ill. A. 399; Slaughter v-. 
Johnson, 128 Ill. A. 417; McConnell 
Vv.) Pierce, 116 IGA 410382 Smithy ve 
Rust, 112 Ill. A. 84; Borggard v. 
Gale, 107 Ill. A. 128 [aff 205 Ill. 611, 
68 NE 1063]; Smith v. McEvoy, 98 
Ill. A. 330; Hartford Deposit Co. v. 
Rector, 92 Ill. A.p by faft, 190) ZN. 
380! 60 NE 528]; Robbins v. Conway, 
92 Ill. A. 173; Fish v. Ryan, 88 Ill. 


A. 524; Reser v. Corwin, 72 Ill. A. 
625; McMullen v. Moffitt, 68 Ill. A. 
160; Friedman v. Schwabacher, 64 


Ill. A. 422; Sauber v. Collins, 40 Ill. 
raat: Hoag v. Carpenter, 18 Ill. A. 
v0. 

Ind.—Burbank v. Dyer, 54 Ind. 392; 
54 Ind. A. 614, 
103 NE 115. 

Iowa.—Slump v. Blain, 177 ftowa 
239, 158 NW 491; Larson Vv. Smith, 
174 Iowa 619, 156 NW 813; Witthauer 
v. Wheeler, 154 NW 423; Miller v. 
Morine, 167 Iowa 287, 149 NW 229; 
Reinking v. Goodell, 133 NW 1774; 
Johnson y. Electric Park Amusement 
Co., 150 Iowa 717, 130 NW 807; Héaly 
v. Tyler, 150 Iowa 169, 129 NW 802; 
Hinsdale v. McCune, 135 Iowa 682, 
113 NW 478; Willis v. Weeks, 129 
Towa 525, 105 NW 1012; Kelly v. 
Chicago, etc., R. Co., 93 Iowa 436, 61 
NW 957; Welch v. Horton, 73 Iowa 
250, 34 NW 840. 

Kan.—Frith v. Thomson, 103 Kan. 
395, 173 P 915; Walsh v. Kansas Fuel 
Co., 102 Kan.) 29, 169: P 249. 

Ky.—Aufenkamp v. Storch, 138 Ky. 
104, 127 SW 529; Davis v. Gault, 8 
Ky. Op. 28 (dictum). 

La.—Jackson Brewing Co. v. Wag- 
ner, 117 La. 875, 42 S 356; Hollings- 
worth v. Atkins, 46 La, Ann, 515, 15 
Satis 

Me.—Sanders v. Middleton, 112 Me. 
433, 92 A 488; Brown v. Dickey, 105 
Me. 97, 75 A 382; Stevens v. Haskell, 
70 Me. 202. 

Md.—Phenix Pad Mfg. Co. v. 
Roth, 127 Md. 540, 96 A 162; Wil- 
liams v. Kent, 67 Md. 350, 10 ‘A 228. 

Mass.—O’ Malley v. Grady, 222 
Mass. 202, 109 NE 829; Cawley v.- 
Jean, 218 Mass. 268, 105 NE 1007; 
Gaston v. Gordon, 208 Mass. 265, 94 
Ne). 30%:. Perry- v., J. bk. ;Mott iron 
Works Co., 207 Mass. 501, 93 NE 798; 
Hovey v. Newton, 7 Pick. 29. 

Mich.—Wolf vy. Megan, 184 Mich. 
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show that an instrument which is on its face a | venient to the use of the demised premises or prop- 


lease is in reality a contract of sale.6* But it has 
been held permissible to show that a written in- 
strument purporting upon its face to be merely a 
lease was intended to operate as a mortgage to 
secure the payment of a debt.®’ It has also been 
held that where a lease was originally verbal, and 
the written lease was not executed until after pos- 
session had been delivered, a recital as to the quan- 
tity of property delivered might be varied by ex- 
trinsic proof,°® and that where a lease as modi- 
fied by an alleged verbal agreement was fully per- 
formed when the suit was brought, it was not error 
to permit evidence of such parol agreement, which 
it was claimed modified such written lease.°® _ 

[§ 1501] (2) Conclusiveness as to Particular 
Matters—(a) Accessories to Be Furnished. The 
terms of a written lease cannot be added to by show- 
ing an agreement on the part of the lessor to fur- 
nish certain accessories which are necessary or con- 


erty, such as water, steam, and the like;*° nor can 
a custom to furnish such accessories be. shown 
where this would add to the terms of the written 
instrument by parol." 

[§ 1502] (b) Assignment. Where a lease is 
silent as to the lessee’s right to assign his term, 
parol evidence is inadmissible to show that the 
premises were to be used and occupied only by the 
lessee himself.’? 

[§ 1503] (c) Description and Identity of 
Premises. The written lease is conclusive as to 
the description and identity of the demised prem- 
ises, and cannot be contradicted, added to, or varied 
in this respect by parol evidence.*? 

[§ 1504] (dad) Fixtures. A written lease deal- 
ing with the subject of fixtures cannot be varied 
by evidence of an oral agreement as to fixtures,"* 
nor can an agreement that the tenant shall have the 


452, 151 NW 622, AnnCas1916D 1146; 
Goebel v. Look, 153 Mich. 204, 116 
NW 1078; Waldo v. Jacobs, 152 Mich. 
425, 116 NW 371, 15 AnnCas 343; Gra- 
shaw v. Wilson, 123 Mich. 364, 82 


NW 73. 
Minn.—McLean v. Nicol, 43 Minn. 
Remmers, 217 


169, 45 NW 16. 

Mo.—Remmers_ v. 

Mo: 541, 117 SW 1117; Lewis v. Muse, 
130 Mo. A. 194, 108 SW 1107; Tyler 
v. Gresler, 85 Mo. A. 278; Gray v. 
Gaff, 8 Mo. A. 329. 

Nev.—Burns v. Loftus, 32 Nev. 55, 
104 P 246... 

‘N. H.—Meredith Mechanic’s As- 
soc. v. American Twist Drill Co., 66 
N. H. 267, 20 A 330. 

N. J.—Showhill v. Reed, 49 N. J. 
L. 292, 10 A 787, 60 AmR 615; Naum- 
berg v. Young, 44 N. J. L. 331, 43 
AmR 380 [crit Erskine v. Adeane, ns 
R. 8 Ch. 756; Morgan v. Griffith, L. R. 
6 Exch. 70; Mann v. Nunn, AZUL: 
C. .P. 241]; ‘Useful Manufactures Soc. 
v. Haight, 1 N. J. Eq. 393. 

N. Y.—Roseff v. Beals, 181 App. 
Div. 617, 168 NYS 1042; Halbe v. 
Adams, 176 App. Div. 588, 163 NYS 
895;' Maltz v. Westchester County 
Brewing Co.; 161 App. Div. 933, 146 
NYS 52; Riley v. Riley, 83 Hun 398, 
‘oy NYS 153; Sprague v. Bartholdi 
Hotel Co., 56 'N. Y. Super. 608, 3 NYS 
828 [aff 130 N. Y. 662 mem, 29 NE 
1034 mem]; American Tract. Soc. v. 
Jones, 76 Mise. 236, 134 NYS 611; 
Marcus Brown Constr. Co., Inc. v. 
Schlivek, 170 NYS 430; Deutsch v. 
Cirker, 152 NYS 996; Pascal v. Sla- 
vin, 144’°NYS 354; Cohen v. Strauss, 
139 NYS 929; Goerlitz v. Schwartz, 
112 NYS 1119; Michels v. Studnitz, 
103 NYS 817; Gerry v. Seibrecht, 88 
NYS 1034; Marrotto v. McCotter, 85 
NYS 431; Soule v. Palmer, 49 NYS 
475;. New York v. Mason, 9 NYSt 
282; Butler v. Smith’s Hoineopathic 
Pharmacy, 5 NYS 885. 

N. C.—Taylor v. Hunt, 118 N. C. 
168, 24 SE 359. 

D.—Merchants’ State Bank v. 

12'N, D. 519, 97 NW aye 
i 


N. 
Runitell, 

Oh.—Howard v. Thomas, 12 Oh. 
201. 


Okl.—Hardin vy. Kirby, 25 Okl. 479, 
106) P3837. 
. Pa.—Williams v. Notopolos, 259 


Pa. 469, 103 A 290; Hamilton y. Fleck, 
249 Pa. 607,95 A 352, 253 [quot Cyc]; 
yon. v, Miller, 24 Pa. 392; Cozen 
v;, Stevenson, 5 Serg. & R. 4215 Bid- 
die v. Wilhem, 16 Phila. 78; Wood- 
land Cemetery Co. v. Carville, 9 Leg 
Int _98;:Grubb v. Matlack, 2 Chest. 


Co. 468... 

R. I.—McGinn y. B. H. Gladding 
Dry. Goods Co., 40, R. I. 348, 101 A 
129; Watkins v. Greene, 22 R. I. 34, 
46 A 38. 

Ss. C—Charles v. Byrd, 29 S. C. 
544, 8 SE 1; Easterby v. Heilbrom, 


right to remove 


26°S.°C. Li 462. 

S. D.—East Sioux Falls Quarry Co. 
v. Wisconsin Granite Co., 39 S. D. 
301, 164 NW 77. 

Tex.—Pressler v. Barreda, (Civ. A.) 
157 SW 435; Beard v. Gooch, 62 Tex. 
Civ. A. 69, 130 SW 1022; Dunean v. 
Jouett, (Civ. A.) 111 SW 981; Green- 
hill v. Hunton, (Civ. A.) 69 SW 440; 
De Witt v. Kaufman County, 27 Tex. 
Civ. A. 332, 66 SW 224. 

Vt.—Rickard v. Dana, 74 Vt. 74, 52 
ae. ‘Knapp v. Marlboro, 29 Vt. 

Va.—Emerick v. Tavener, 9 Gratt. 
(50 Va.) 220, 58 AmD 217. 

Wash.—California Bldg. Co. v. Dru- 
ry, 103 Wash. 577, 175 P 302; Farley 
v. Letterman, 87 Wash. 641, 152 P 
515; Rockwell v. Hiler’s Music House, 
67 Wash. 478, 122 P12, 39 LRANS 894. 

W. Va.—Rosin Coal Land Co. v. 
Martin, 81 W. Va. 38, 94 SE 358; 
Reserve Gas Co. v. Carbon Black 
Mfg. Co., 72 W. Va. 757,.79 SH 1002: 
Salinger v. North American Woolen 
Mills Co., 70 W. Va. 151, 73 SE 312; 
Eerie v. Guffy, 37 W. Va. 425, 16 SH 

Wis.—Brandt v. Verhagen, 161 
Wis. 3, 152 NW 448; Ninman vy. Suhr, 
91 Wis. 392, 64 NW 1085. 

N. B.—Hunter v. Farrell, 42 N. B. 
323, 14 DomLR 556, 13 EastLR 354; 
McElveney vy. McKilligan, T2-N._B.'322. 

N. S.—St. Mary’s Y. M. T. A. & B. 
Soc. v. Albee, 44 N. S. 1. 

Ont.—McKenzie vy. McGlaughlin, 8 
Ont. 111; Malott v. Carscadden, 31 
AUG: Q."B. 363. 

Que.—Larochelle v. Baxter, 21 Rev 
Leg 87. 

[a] The unsworn declaration of a 
partner in a firm which transferred 
a lease, reduced to writing after the 
transfer, is not admissible to add 
to or explain the terms and condi- 
tions of the lease transferred. Hol- 
lingsworth y. Atkins, 46 La. Ann. 
5b; LoS: THK 

[b] Indorsements on a lease by 
the lessor extending the term and 
providing that all improvements then 
or thereafter made shall be the les- 
sor’s property cannot be varied by 
parol evidence. Walsh v. Martin, 69 
Mich. 29, 37 NW 40. 

{c] A lease giving the privilege 
of purchasing does not admit of pa- 
rol evidence to show a contempora- 
neous agreement that in case of pur- 
chase the rent should be applied on 
the purchase price. Braun v. Wis- 
consin Rendering Co., 92 Wis. 245, 
66 NW 196. 

[d] Annulment of previous writ- 
ten agreement.—If the effect of a 
lease is wholly to abrogate and an- 
nul a written agreement between the 
parties thereto of previous date, pa- 
rol evidence is inadmissible to show 
that it was the intention of the par- 


buildings or other fixtures erected 
ties that such agreement should re- 


main, notwithstanding the lease, as 
a subsisting contract. Tibbits v. 
Percy, 24 Barb. (N. Y.) 39. 


[e] Where the object of a lease 
was a special one, parol evidence is 
inadmissible to prove that the lessor 
had granted the privilege of using 
the premises for other purposes. 
Sientes v. Odier, 17 La. Ann. 153. 

66. Andrus v. Mann, 92 Ill. 40. 

67. Meyer v. Davenport El. Co., 12 
S. D. 172, 80 NW 189; Lamson v. 
Moffat, 61 Wis. 153, 21 NW 62. 

68. Lemmon v. Sibert, 15 Colo. A. 
131, 61 P 202 (lease of personalty). 

69. Snow v. Griesheimer, 120 [ll. 
A. 516 [aff 220 Ill. 106, 77 NE 110]. 

70. Bradbury v. Higginson, 162 
Cal. 602, 123 P 797; Cooney v. Mur- 
ray, 45 Ill. A. 463; Wilson vy. Deen, 
TZUN GEL Sek 

[a] Furniture——An agreement of 
the lessor to provide certain furni- 
ture cannot be shown by parol where 
the lease is silent with reference 
thereto. Wilson v. Dzen, 74 N. Y. 
531. Contra Davies v. Hotchkiss, 112 
NYS) 233: 

71. Watkins v. Green, 22 R. I. 34, 
46 A 38. 

72. Nave v. Berry, 22 Ala. 382. 

73. Cal.—QOsborn v. Henry Cowell 
Bime!*etes Co." CAS) “32 P 492. 
~ J11.— Conwell v. Springfield, ete., R. 
Co., 81 Ill. 232; Stafford v. Ward, 204 
TAS 532% 

Ky.—Aufenkamp v. Storch, 138 Ky. 
104, 127 SW 539. 

M 130 Mo. A. 


o.—I.ewis v. 
194, 108 SW 1107. 

N. J.—Morris y. Kettle, 57 N. J. L. 
218, 30 A 879; Naughton v. Elliott, 68 
N: J. Eq. 259, 59) A> 869° [aff "70 N. J. 
Eq. 805, 67 A 1102]. 

N. Y.—Kraus v. Smolen, 46 Misc. 
463, 92 NYS 329. 

Oh.—Leavitt v. Murray, Wright 707. 

Tex.—Moore v. Decker, (Ciy. A.) 
176 SW 816; Hermann v. McIver, 51 
Tex. Civ. A. 270, 111 SW 766; Suder- 
man-Dolson Co. v. Rodgers, 47 Tex. 
Civ. A. 67, 104 SW 193. 

Vt.—Knapp v. Marlboro, 29 Vt. 282. 

Va.—Emerich vy. Tavener, 9 Gratt. 
(50 Va.) 220, 58 AmD 217. 

W. Va.—Reserve Gas Co. V. 
bon Black Mfg. Co., 
79 SE 1002. 

Eng.—Minton-v. Geiger, 
Rep. N. S. 449. 

Newfoundl.—Eagan v. Warren, 4 
Newfoundl. 40. 

[a] Oil lease.—Where an oil lease 
merely gave plaintiffs such land as 
was necessary to operate wells, they 
cannot show an understanding that 
for each well opened they should be 
entitled to an acre of land. Moore 
v. Decker,. (Tex. Civ. A.) 176 SW 816. 

74. Middleton v. Alabama Power 
Co., 196 Alas. 1,71. 1S. 461. 


Muse, 


Car- 
72-WaeVa. “TT, 


28 Ll. T. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1504-1506] 


by him, at the end of his term, be added to a lease 


by parol evidence.7® 
[§ 1505] (e) Rent. 


able,*® either with respect to the 


to be paid according to its terms,’” or the time *® or 
nor can an agreement that 
payment of rent shall cease on a certain contingency 


mode*® of payment; 


75. Ala.—Middletown v. Alabama 
Power Co., 196 Ala. 1, 71 S 461. 
aa hea v. Bovee, 19 Cal. 

N. Y.—Stephens v. Ely, 162 N. Y. 
79, 56 NE 499 [rev 14 App. Div. 202, 
43 NYS 762]. 

Pa.—Hamilton v. ‘Fleck, 249 Pa. 
607, 95 A 252, 253 [quot Cyc]. 

Va. —Tait v. Central Lunatic Asy- 
lum, 84 Va. 271, 4 SE 697. 

76. Cal.—Hanke vy. Martin, 32 Cal. 
ASSESS e162 Pe AZT. 

Ga.—Adair v. Allen, 18 Ga. A. 636, 


89 SE 1099. 
ge ma ere! Yh BEN) AW BON Ts vNe 
Iowa. —Slump vy. Blain, 177 Iowa 


233) 158 NW 491. 
J.—Seitz Brewing Co. v. Ayres, 
60 N. J. Hq. 190; 46 A 535: 

N. Y¥.—David Stevenson Brewing 
Co. v. Junction Realty Co., 156 App. 
Div. ee 141 NYS 271. 

R. T.—MeGinn v. B. H. Gladding 
ae Goods Co., 40 R. I. 348, 101 A 
129. 

Tex.—Pressler v. Barreda, (Civ. 
A.) 157 SW 435. 

Eng.—Henson v. Coope, 3 Scott N. 


48. 
90 Ill. 


R. 

77. 

368. 

Md.—Williams v. Kent, 67 Md. 350, 
10 A 228. 

N. Y.—Beadle v. Monroe, 68 Hun 
323, 22 NYS 981; Delameter v. Bush, 
63 Barb. 168; Patterson v. O’Hara, 2 
EH. D. Smith 58; Liebeskind v. Moore 
Co., 84 NYS 850. 

N. D.—Merchants’ State Bank v. 
Ruettell, 12 N. D. 519, 97 NW 853. 

Oh.—Strong v. Schmidt, 13 Oh. Cir. 
CtM30211.7 Oh. Cir a Dec. 0233. 

Pa.—Hultz v. Wright, 16 Serg. & R. 
345, 16 AmD 575; Hawk v. Greens- 
weig, 7 PaLJ 374. 

Wng.—Preston vy. Merceau, 2 W. BI. 
1249, 96 Reprint 736. 

[a] An agreement by the tenant 
to pay water rates for water used 
for running a hydraulic elevator 
placed in the leased building at the 
tenant’s request cannot be shown by 
parol, the lease having been changed 
at the time of such improvement so 
as to provide for an increased rent 
in consideration thereof. Williams v. 
Kent, 67 Md. 350, 10 A 228. 

[b] Acceptance of reduced rent. 
—Loach vy. Farnum, 90 Ill. 368. 

78. Harloe v. Lambie, 132 Cal. 
133,.64 P 88; Carpenter v. Shanklin, 
7 Biackf. (ina.) 308; Henderson v. 
Arthur, [1907] 1.K. B. 10, 3 BRC 
73. 

[a] Evidence that rent was to be 
paid monthly does not vary the 
terms of a written lease providing 
merely for a rental of a certain 
amount ‘per year,’ but simply ex- 
plains its meaning. Steinfield v. Wil- 
cox, 26 Misc. 401, 56 NYS 217. 

[b] Time not provided for.—Un- 
der a written lease for one year from 
March 1, 1889, with the privilege of 
two years, the rent for the first year 
being due June 1, 1889, it was com- 
petent for the landlord to show by 
parol that the rent for the second 
year was to be paid in advance, as 
it does not follow, from the fact 
that the rent for the first year was 
due June 1, that the rent for the sec- 
ond year was also to be paid on that 
date. Tennelly v. Ross, 14 KyL 48. 

79. Pickett v. Ferguson, 45 Ark. 
177, 55 AmR 545; Collamer v. Far- 
rington, 15 NYS 452° Stull v. Thomp- 
son, 154 Pa. 43, 25 ‘A 890; Farley v. 


Ill.— Loach v. Farnum, 


| A written lease cannot be 
varied by establishing a parol agreement between 
the parties modifying its terms as to the rent pay- 


EVIDENCE 


[§ 1506] (f) 


amount of rent 


Letterman, 87 Wash. 641, 152 P 
olo, 
[a] This rule precludes evidence 


of a parol contemporaneous agree- 
ment: (1) That part of the rent was 
to be taken out. in board. Stull v. 
Thompson, 154 Pa. 48, 25 A 890. (2) 
That the lessor should accept on ac- 
count of the rent the fixtures placed 
on the premises by the lessee. Colla- 
mer v. Farrington, 15 NYS 452. 

80. Pierce v. Tidwell, 81 Ala. 299, 
2S 15; O’Malley v. Grady, 222 Mass. 
202, 109 NE 829; Chute Co. v. Latta, 
123 Minn. 69, 142 NW 1048; Martin 
v. Berens, 67 Pa. 459. 

81. Ala.—Morningstar y. Querens, 
142: Ala. 186, 37 S 825; Thompson 
Foundry, ete., Works v. Glass, 136 
Ala. 648, 33 S 811. 

Ark.—Garner v. Murphy, 199 SW 


‘902; Bloch vy. Tucker, 107 Ark. 349, 


154 SW 1140. 

Cal.—Kepner v. John M. C. Marble 
Co., 26 Cal. A. 696, 148 P 281. 

Conn.—Gulliver v. Fowler, 64 Conn. 
556, 30 A 852; Averill v. Sawyer, 62 
Conn. 560, 27 A. 73. 

D. C.—Hekimian v. Woodward, 46 


App. 27;. Howell v. Schneider, 24 
App. 532. 
Ill.—tLeisteko v. Smith, 160 MI). 
oan 170; Ross v. Griebel, 136 Ill. A. 
Ind.—Weishbillig vy. Dienhart, 65 


Ind. 94; Roehrs v. Timmons, 28 Ind. 
A. 578, 63 NE 481. 

Iowa.—Lerch vy. Sioux City Times 
Co., 91 Iowa. 750, 60 NW 611. 

' Me.—Sanders v. Middleton, 112 Me. 
433, 92 A 488. 

Mass.—Mills v. Swanton, 222 Mass. 
557, 111 NE 384; Spear v. Hardon, 
215 Mass. 89, 102 NE 126; Brigham 
v. Rogers, 17 Mass, 571. 

Mich.—Grashaw v. Wilson, 123 
Mich. 564, 82 NW: 73. 

Minn.—Erikson v. Propp, 106 Minn. 
£38, 119 NW 390; McLean v. Nichol, 
43 Minn. 169, 45 NW 15. 

Mo.—Tracy v. Union Iron-Works 
Co., 104 Mo. 493, 16 SW 203; Murdock 
v. Ganahl, 47 Mo. 135. 

Mont.—York v. Steward, 21 Mont. 
515, 55 P) 29, 48 LRA 125. 

Nebr.—Gandy v. Wiltse, 79 Nebr. 
280, 112 NW 569. 

N. J.—Soulier v. Daab, 85 N. J. L. 
681, 90 A 266; Hallenbeck v. Chap- 
man, 72 N. J. L. 201, 63 A 498 [aff 
TiN. J: L. 477, 58 A 1096]; Naum- 
berg v. Young, 44 N. J. L. 331, 43 
AmR 380. 

N. Y.—Hartford, ete., Steamboat 
Co. v. New York, 78 N. Y. 1; Roseff 
v. Beals, 181 App. Dive 617, 168 NYS 
1042; BHisert v. Adelson, 136 App. 
Div. 741, 121 NYS 446; Daly v. Piza, 
105 App. Div. 496, 94 NYS 154; Smith 
v. Smull, 69 App. Div. 452, 74 NYS 
1061; Van Derhoef v. Hartmann, 63 
App. Div. 419, 71 NYS 552; Hall v. 
Beston, 26 App. Dive nL05, 110 note, 
49 NYS 811 [aff 165 N. Y. 682 mem, 59 
NE 1123 mem]; New York v. Price, 
7 N. Y. Super. 542; Cronin v. Epstein, 
15 Daly 50, 2 NYS 709; Post v.. Vet- 
ter, 2 E. D. Smith, 248; Church v. 
McNamara, 93 Mise. 465, 158 NYS 
317; Hone v. Burr, 91 Mise. 520, 155 
NYS 377; Tribelhorn v. Hanavan, 65 
Mise. 22,-119 NYS 262; Leeming v. 
Duryea, 49 Misc. 240, 97 NYS 355; 
Green v. Ker, 48 Misc. 609, 95 NYS 
569; Thomas v. Dingleman, 45 Misc. 
879, 90 NYS 436; Lynch y. Lauer, 14 
Mise. 252, 35 NYS 715 [aff 16 Misc. 
1, 37 NYS 666]; Distributors’ Realty 
Co. v. Levinsohn, 145 NYS 67; Da- 
vies v. Hotchkiss, AT2y NYS 12335 


[22.C.J.] 1181 


or condition not named in the writing be shown.®? 


Repairs and Improvements, The 


lease cannot be added to by showing an agreement 
to make certain repairs and improvements other 
than those, if any, stipulated for in the instrument,** 
nor can the stipulations of the lease in regard to 
these matters be varied or controlled by parol.®2 
But an agreement with respect to repairs, which is 
entirely separate and distinct from the lease, may 


Cleves v. Willoughby, 7 Hill 83. 
Rag wireto wage v. Thomas, 12 Oh. St. 

Okl.—Reed v. Moore, 54 Okl, 354, 
154 P 348; Kirby v. Hardin, 41 Okl. 
609, 134 Pp 854; Hardin v. Kirby, 25 
Oki. 479, 106 P 837. 

Or.—Stoddard v. Nelson, 17 Or. 417, 
21 PP) 456. 

Pa.—Wood v. Carson, 257 Pa. 522, 
101 A 811; Eberle v. Girard L. Ins., 
ete., Co., 1 Pa. Cas. 409, 4 A 808. 

Tex.—Teague v. Ricks, 45 Tex. Civ. 
A. 226, 100 SW 794; Moore-Cortes Ca- 
nal Co. v. Gyle, 86 Tex. Civ. A. 442, 
82 SW 350; Johnson v. Witte, (Civ. 
A.) 32 SW’ 426. 

Wash.—Hockersmith y. Ferguson, 
63 Wash. 581, 116 P 11. 

W. Va.—Kline v. McLain, 33 W. 
Va. 32, 10 SE 11, 5 LRA 400. 
gue tue thoes Vig INOZOry OU. Cages 

But see infra § 1674. 

. [a] This rule has been applied to 
an attempt to show an agreement: 
(1) To introduce gas and water into 
the premises. McLean v. Nicol, 43 
Minn. 169, 45 NW 15. (2) To install 
certain toilet facilities. Hekimian v. 
Woodward, 46 App. (D. C.) 27. (3) 
To ditch the land leased. Diven 
v. Johnson, 117 Ind. 512, 20 NE 428, 
3 LRA 308. (4) To lay certain rail- 
road tracks to the premises. Tracy 
v. Union Iron Works, 29 Mo. A. 342 
[aff 104 Mo. 198, 16 SW 203]. 

[b] A letter written in the course 
of negotiations for the lease of a 
house, stating that it would be put 
in first-class order, is a mere pro- 
posal leading up to the renting of the 
property and hence, the proposal be- 
ing merged in the lease, the letter 
is. not admissible in evidence. Hun- 
ter v. Hathaway, 108 Wis. 620, 84 
NW 996. 

[c] Where the lease expressly ex- 
empts the landlord from obligation 
to repair, a previous agreement by 
him to repair cannot be shown by 

parol. Erikson v. Propp, 106 Minn. 
338, 119 NW 390. 

82. Cal.—Simen v. Sam Peet ereue 
Co., 26 Cal. A. 361, 146 P 10 

lowa.—Healy v. Tyler, 1E0" Towa 
169, 129 NW 802. 3 
Tar ee en v. Ganahl, 47 Mo. 

N. J.—Hallenbeck v. Chapman, 7z 
Ne J, a: 12015 163 A 498. 

N. Y.—Hone v. Burr, 91 } ‘se. 520, 
155 NYS 377; Thomas v. Dingleman, 


45 Misc. 379, 90 NYS 436; Marcus 
Brown Constr. Co. v. Schlivek, 170 
NYS 430; Schneider v. Ogden, 167 


pe 352; Cohen v. Strauss, 139 NYS 
Pa.—Wright v. Milne, 9 Pa. Dist, 


170. 
Va.—Calhoun v. Wilson, 27 Gratt. 
(68 Va.) 639. 


{a] Tllustration—An express cove- 
nant of the tenant to put the prem- 
ises in repair precludes the admis- 
sion of parol evidence to establish 
an oral collateral agreement by 
which the landlord was to perform 
such covenant instead of the tenant. 
Heintze v. Erlacher, 1 NYCityCt 465; 
Wodock v. Robinson, 148 Pa. 503, 24 
Ava iss 

[b] The time for the completion 
of alterations or repairs stipulated 
for in the lease cannot be shown ‘by 
parol, where no time is fixed by the 
lease. Cronin v. Epstein, 15 Daly 
(N. Y.) 50, 2 NYS 709: Reinking v. 
Goodell, (lowa) 133 NW 1774; Cal- 
houn y. Wilson, 27 Gratt. (66 Va.) 


1132 [22C.J.] 


be shown.®’ 

[§ 1507] (g) Reservations and Exceptions. 
Reservations and exceptions not contained in the 
lease cannot be shown by parol.®4 

[§ 1508] (h) Right to Sublet. A right given 
by the lease to sublet either generally or for cer- 
- tain purposes cannot be restricted by evidence of 
a contemporaneous oral prohibition against sublet- 
ting for a purpose within the general terms of the 
authority.®° 

{§ 1509] (i) Term. The statements in the 
lease as to the term thereof are conclusive, and the 
term can be neither enlarged nor restricted by 
showing a contemporaneous parol agreement;*® nor 
can an agreement giving the tenant the right to 
surrender the premises and terminate the lease upon 
the happening of certain contingencies, or at his 
pleasure, be shown.87 But an oral lease to take ef- 
fect after the expiration of the written lease may be 
shown.®§ 

[§ 1510] (j) Use of Premises. A covenant in 
the lease that the premises will not be used for 
certain purposes or in a certain manner cannot be 
controlled by parol evidence showing declarations 
that the covenant would not be enforced;®® and 


639. Contra Koneman v. Seymour, [b] 
176 Tis AS 629. 
83. Mayer v. Rothstein, 167 NYS 


503, 504 (The agreement sought to|by parol. 


be proved by parol in the instant] Va. 425, 16 SE 544. 
case is not, in the sense in which [ce] 
that term is used in the other cases,/that in case 


a ‘collateral agreement,’ but an en- 


EVIDENCE : 


An agreement to surrender 
the lease upon the happening of a 
certain contingency cannot be shown 
Hukill v. Guffey, 


Sale of land.—Parol evidence 


sell the land the lease should ter- 
minate is inadmissible, no such pro- 


[§§ 1506-1512 


conversely, where the purpose for which the prem- 
ises are to be occupied is not stated in the lease, 
parol evidence is not admissible to show an alleged 
verbal agreement of the landlord without considera- 
tion to sign a consent to the use of the premises for 
certain purposes.° 

[§ 1511] (k) Warranty. It cannot be shown 
by parol that there was an oral warranty in refer- 
ence to the condition of the demised premises or 
property, or their fitness for the purpose for which 
they are liable, which is not contained in the lease 
itself.91 

[§ 1512] 1 Letters. The parol evidence rule 
may protect letters from variation or contradiction 
where they are of a contractual nature, containing 
promises, propositions, undertakings, representa- 
tions, and the like, especially where it is intended 
that the receiver shall act upon the faith of the eon- 
tents of the letter;°? but if the letters show the con- 
tract to be incomplete, either in the proposition 
made or in its acceptance, parol evidence may be 
resorted to for the purpose of showing the exact 
terms of the contract.2* So also, where a letter 
does not purport to be a complete contract, but on 
its face professes to be merely a recitation and con- 


Ann. 381; Williams v. Hood, 11 La. 


Ann. 113. 
Md.—Delamater v. Chappell, 48 Md. 
387 W. | 244. 


Mass.—Zerrahn vy. Ditson, 117 
Mass. 553; McFarland v. Boston, etc., 
R. Corp., 115° Mass. 63; Cook v. Shear- 
man, 103 Mass. 21. 

Mich.—Rough _ v. AL 


lessor should 


tirely separate agreement, for a new 
consideration, namely, the tenant’s 
agreement to pay a certain sum to- 
wards the cost of the repairs. For 
all practical purposes, therefore... 
the landlord’s position in respect of 
the repairs is that of an independent 
mechanic’’). 

Prior and contemporaneous collat- 

eral agreements generally see infra 
§§ 1662-1678. 
_ 864 Hovey v. Newton, 7 Pick. 
(Mass.) 29; Meredith Mechanic As- 
soc. v. American Twist Drill Co., 66 
New rie 267, 20 wAriS30.s Goldfoot. v. 
Welch, [1914] 1 Ch. 213. 

@5. Harrison v. Howe, 109 Mich. 
476, 67 NW 527. 

[al An authority to sublet for 
“business purposes” precludes parol 


evidence to show a contemporaneous’! 


oral prohibition against subletting 
or saloon purposes. 
109 Mich. 476, 67 NW 527. 
86. Cal.—Dodd v. Pasch, 5 Cal. 
A. 686, 91 P 166. 
Colo.—Mageon v. Alkire, 41 Colo. 
A. 496; 


338, 92 P 720. 

Til.—Carr v. Carr, 203 Ill. 
Livingston v. Frey, 201 Ill. A. 380. 

Ind.—Burbank v. Dyer, 54 Ind, 392. 

Towa.—Becker v. Baker, 156 NW 
Ay le 

Me.—Wheeler v. Cowan, 25 Me. 283. 

Nebr.—Nindle v. State Bank, 13 
Nebr. 245, 13 NW 275. 

N. J.—Elizabeth Town Sav. Inst. v. 
pate ALIN ae latch 26 OF 

Y.—U. S. Equitable L. Assur. 
goo v. Schun, 40 Misc. 657, 83 NYS 
161; Fifth Ave. Bond, etc., Cot Vv. 
Ehrlich, 178 NYS 740; Michels v. 
Studnitz, 103 NYS 817. 

Tex.—Duncan v. Jouett, (Civ. A.) 
111 SW 981; Slaughter v. De Vitt, 
30 Tex. Civ. A. 589, 71 SW 616. 

W. Va.—Hukill v. Guffey, 37 W. 
Va. 425, 16 SE 544. 

[aj] An agreement for holding 
over by the tenant after the expira- 
tion of the term stated in the lease 
cannot be shown where a covenant 
in the lease provides for the delivery 
up of the leased premises at the ex- 
piration of the term. Keegan v. Kin- 
naire, 12 Tl. A. 484. 


Harrison v.’ 


‘a lease of a steam mill. 


Goodin, 12 KyL 508. 


vision being fairly implied from 
anything in the lease. mete Vv. 
Helps, 9 Colo. 29, 10 P 245. 

87... Brady. v. “+Peiper, ©") Hilt. 
(N. Y.) 61; Hall v. Phillips, 164 Pa. 
494, 30 A 3538. 

88. Gabel v. Page, 6 Cal. A. 618, 


92 P 749. 
89. Dodge v. Lambert, 15 N. Y. 
Super. 570. 


90. Nostrand v. Hughes, 54 App. 
Div. 602, 67 NYS 72 (sale of liquor). 

91. Ark.—Bloch v. Tucker, 107 
Ark. 349, 154 SW 1140. 

Mass.—Stevens v. Pierce, 151 Mass. 
207, 28 NE 1006; Dutton vy. Gerrish, 
9 Cush. 89, 55 AmD 45. 

Mont.—York v. Steward, 21 Mont. 
515, 55°P 29, 438 LRA 125; 

N. J.—Naumberg v. Young, 44 N. 
J. L. 331, 48 AmR 380. 

Pa.—Restein v. Graf, 17 Phila. 266. 

Vt.—Wilcox v. Cate, 65 Vt. 478, 26 
A 1105. 

fa] A guaranty that a machine 
would give satisfaction cannot be 
shown to add to the terms of a lease 


thereof. Restein v. Graf, 17 Phila, 
(Pa.) 266. 
[b] A warranty as to the power 


of an engine and boiler cannot be 
shown by parol to vary the terms of 
Wilcox v. 
Cate, 65 Vt. 478, 26 A 1105. 

Prior or contemporaneous collat- 
eral agreement see infra § 1674 

92. U. S.—Lawrence vy. Morrisania 
Steam-Boat Co., 12 Fed. 850. 


Ark.—Engles vy. Blocker, 127 Ark. 
385, 192 SW 193. 
Cal.—Zimmer v. Kilborn, 165 Cal. 


523, 132 P 1026, AnnCas1914D 368; 
Bacon v. Grosse, 165 Cal. 481, 132 P 
1027. 

Colo.—Cross v. Kistler, 14 Colo. 
571, 230 'P 9038. 
Pe Spel soo Spores v. Mills, 21 Hawaii 

ie 

Ill.— Brant v. Gallup, 111 Ill. 487, 
53 AmR 638; Willard v. Pittsburgh, 
etc., R. Co., 162 Till. A. 427; Lyon vy. 
Lyon, 3 Ill. A. 434. 

Ky.—Louisviile, ete, R. Co. v. 

2 Zi lias 


La. —Selby v. Friedlander, 


Breitung, 
Mich. 48, 75 NW 147. 

Minn.—Stone v. Harmon, 31 Minn. 
512, 19 NW 88. 

Miss.—Odeneal vy. Henry, 70 Miss. 
172, 12 ‘S 154. 

Mo.—Bunce v. Beck, 43 Mo. 266; 
Hunt v. Hunter, 52 Mo. A. 263. 

Nev.—Jos. Schlitz Brewing Co. v. 
Grimmon, 28 Nev. 235, 81 P 43. 

N. Y.—National City Bank v. Pa- 
oihe Co., 117 App: -Div..202), LOL NYS 

N. C.—Clark v. Delaware, ete., R. 
Co., 138 N.C. 25, 50) SE) 446; 

Va.—Cutchin v. Roanoke, 113 Va. 
452, 74 SE 403. 

Wis.—Midland Linseed Co. v. Rem- 
ington Drug Co., 127 Wis. 242, 106 
NW 115. 

Eng.—Birce v. Bletchley, 6 Madd. 
17, 56 Reprint 995. 

[a] Representations as to finan- 
cial condition.—Where a person in 
order to obtain credit from a mer- 
chant has written a letter stating 
that his indebtedness does not ex- 
ceed a certain sum, parol evidence 
is not admissible, in an action for 
false representations in such letter, 
to show that the writer had reference 
therein only to his “merchandise in- 
debtedness” and not to his general 
money indebtedness. Flower Vv. 
Brumbach, 30 Ill. A. 294 [aff 131 Ill. 
646, 23 NE 335]. 

[b] A letter containing an offer 
to sell real estate, but naming no 
time for acceptance, must be con- 
strued to allow a reasonable time, 
and parol evidence is not admissible 
to show that at the time the offer 
was made the parties understood or 
agreed that it was to remain open 
for any specified time, nor to prove 
their understanding as to what would 
be a reasonable time. Stone v. Har- 
mon, 31 Minn. 512, 19 NW 88. 

[c] Letter of decedent.—Parol 
evidence is not admissible to vary 
or enlarge the terms of a _ writ- 
ten contract evidenced by letters of 
a deceased party thereto. Neal v. 
Hyce’s Succe., 1383 La. 298, 62 S 932. 

98. Washburn-Crosby Milling Co. 
v. Brown, 56 Ind. A. 104, 104 NE 997; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


s 


§§ 1512-1514] 


firmation of an oral agreement, such oral agree- | 
ment, and not the letter, constitutes the real con- 
tract between the parties, and such contract may be 
Letters forming no part of a 
contract and not contractual in their nature are not 


shown by parol.°* 


protected. 


[§ 1513] m. Licenses. 


Mahon v. Rankin, 54 Or. 328, 102 P 
608, 103 P 538. 

94. Alderman Bros. Co. v. West- 
inghouse Air Brake Co., 92 Conn. 419, 
103 A 267; Perry v. Bates, 115 App. 
Div. 337, 100 NYS 881. . 

95. Conn.—Alderman Bros. Co. v. 
Westinghouse Air Brake Co., 92 
Conn. 419, 103 A 267. 

Ill.— Harrison v. Thackaberry, 154 
Ill. A. 246 [rev on other grounds 248 
BUS 5125 194" NB 1721). 

N. Y.—Lichtenstein v. Rabolinsky, 
75 App. Div. 66, 77 NYS 792; Smith 
v. Crego, 54 Hun 22, 7 NYS 86; Ott- 
man Co. v. Martin, 16 Mise. 490, 38 
NYS 966. 

Wash.—Hanson vy. Roesch, 104 
Wash. 257, 176 P 349. 

Wis.—Clifford  v. 41 
Wis. 597. 

Eng.—Birce v. Bletchley, 
17, 56 Reprint 995. 

[a] Offer of gift—The terms of 
a letter containing an offer to make 
a gift may be varied by _ parol, 
Sourse v. Marshall, 23 Ind. 194. 

[b] Offer and conditional accept- 
ance.—Letters which passed between 
the parties to a contract, containing 
an offer, and an acceptance thereof 
upon conditions, no assent to which 
anywhere appears, do not constitute 
an agreement in writing, which can- 
not be varied by parol evidence. 
Wilson v.- Imperial Electric Light 
Co., 20 Mise. 547, 46 NYS 430. 

{e] Letter of instructions.— A 
letter written by a lessee to his 
agent, giving directions as to the 
use of the premises, although signed 
by the lessor, does not constitute a 
contract, and parol evidence is ad- 
missible to show that the letting was 
on a condition not performed. Bern- 
hard v. Trimble, 45 Ill. A. 56. 

Writings not contractual generally 
see infra § 1529. 

96. Strong v. ‘Carver Cotton Gin 
Co., 197 Mass. 53, 83 NE 328, 14 LRA 
NS 274, 14 AnnCas 1182; Ives v. Wil- 
liams, 50 Mich. 100, 15 NW 33; Lip- 
zin v. Gordin, 166 NYS 792. 

[a] This rule has been applied to: 
(1), A. license to, .use ,a patent. 
Strong v. Carver Cotton Gin Co., 197 
Mass. 53, 83 NE 328, 14 LRANS 274, 
14 AnnCas 1182. (2) A license to 
occuvy a “reasonable” part of leased 
premises for the purpose of erecting 
an elevator. Ives v. Williams, 50 
Mich. 100, 15 NW 33. 

972, Hareisv.,.Wwalton; 107, N.Y. 
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398, 14 NE 303. 
98. U. S.—Diaz v. Sanchez, 
234733 ISCt.o6, 000 Lnyved.” Zui: 
inne Sicnor,, 203) Hed.a.7535) Inre 
Raney, 202 Fed. 1000; Hendricks v. 
Webster, 159 Fed. 927, 87 CCA 107 
[app dism 163 Fed. 1021 mem, 93 
CCA 670 mem]; Davis v. Carlisle, 142 
Fed. 106, 73 CCA 3380; Gair v. Tuttle, 
49 Fed. 198. 

Ala.—Baker v. Cotney, 150 Ala. 
506, 43 S 786; Cowley v. Shelby, 71 
Ala, 122; Edwards v. Dwight, 68 Ala. 
389: Davis v. Lassiter, 20 Ala. 
bol. 

Ark.—Cox v. Smith, 99 Ark. 218, 
138 SW 978; Moore vy. Terry, 66 Ark. 
393, 50 SW 998. 

Cal,— Wise v. Collins, 121 Cal. 147, 
53 P 640;-MacLeod v. Moran, 11 Cal. 
A. 622, 105.P 932. 

Colo.—Falke v. Fassett, 4 Colo. A. 
iis 42 1005, 

Dak.—Dean v. 


Baessman, 


Canton First Nat. 


A lense has been held 
not subject to be varied by parol,®* but on the other 
hand, it has been considered that a license not 
under seal, and not based upon any consideration, 
while more cogent and persuasive than oral evi- 


6 Madd.. 
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[§ 1514] n. 
(1) In General. 


Bank, 6 Dak. 222, 50 NW 831. 
MR Per ee ese on v. Taylor, 15 Fla. 
Ga.—Armistead v. Weaver, 140 Ga. 
740, 79 SE 783; Dyar. v.- Walton, 79 
Ga. 466, 7 SE 220; Wardlaw v. Mayer, 
77 Ga. 620. 
Ill. Wolf v. Lawrence, 276 Ill. 11, 
114 NE. 567; Lane v. Allen, 162 Ill. 
426, 44 NE 831; Hutton v. Arnett, 51 


oll. 198; Morris v. Calumet, etce., 
Canal;Keter “Coy91 Hl.) VANi4 37. 
Ind.—Brunson y. Henry, 140 Ind. 


455, 39 NE 256; Stewart vy. Babbs, 
120 Ind. 568, 22 NE 770; Mallett v. 
Page, 8 Ind. 364. 

Jowa.—Iowa Business Men’s Bldg., 
etc:, Assoc:' v. Fitch; 142 Iowa 329, 
120 NW 694; Becker v. Dalby, 86 NW 
314; Kracke v. Homeyer, 91 Towa 51, 
58 NW 1056; Citizens’ Bank v. Rhu- 
tasel, 67 Iowa 316, 25 NW 261; 
Lormer v. Allyn, 64 Iowa 725, 21 NW 
149; Van Evera v. Davis,e51 Iowa 
637, 2 NW 509. } 

Kan.—Moore v. Hopkins, 84 Kan. 
469, 114 P 1066. 

La.—Askew v. Parker, 131 La. 753, 
60 S 233; Barrow v. Grant, 116 La. 
952, 41 S 220; Courtney v. Andrews, 
te Rob. 1805 Hill: vy: Hall; 4’ Rob. 

Me.—Varney v. Hawes, 68 Me. 442. 

Md.—Fowler v. Pendleton, 121 Md. 
297, 88 A 124; Timms y. Shannon, 19 
Md. 296, 81 AmD 622. 


Mass.—McCusker v. Geiger, 195 
Mass. 46, 80 NE 648; Southwick v. 
Hapgood, 10 Cush. 119. 

Mich.—Holmes v. Holmes, 129 


Mich. 412, 89 NW 47, 95 AmSR 444; 
Dunham v. W. Steele Packing, etc., 
Co., 100 Mich. 75, 58 NW 627. 

Minn.—Security Bank vy. Holmes, 
68 Minn. 538, 71 NW 699; Berthold 
v. Fox, 13 Minn. 501, 97 AmD 243. 

Mo.—New England L. & T. Co. v. 
Workman, 71 Mo. A. 275; New Hamp- 
iyo Cattle Co. v. Bilby, 37 Mo. A. 

Nebr.—Drexel v. Murphy, 59 Nebr. 
210. 80 NW 813. 

Nev.—Gage v. Phillips, 21 Nev. 150, 
26 P 60, 37 AmSR 494. 

N. J— Van Syckel v. Dalrymple. 32 
N. Jie Hawoso pate 2 Ned. Hal 8267). 

N. Y.—Sturmdorf v. Saunders, 117 
App. Div. 762, 102 NYS 1042; Beadles- 
ton v. Furrer, 102 App. Div. 544, 92 
NYS 879; Snyder v. Ash, 30 App. Div. 
183.51 UNYS! 772° “Ball? vs Slatter? (26 
Hun 353 [aff-98 N. Y. 622]; Lafayette 
Trust Co. v. Richards, 81 Misc. 338, 
143 NYS 483; French v. French, 75 


Misc. 625, 133 NYS 966; Kelly v. 
Ruppert, 159 NYS 366; Sinclair v. 
Jackson, 8 Cow. 548; Stevens v. 


Cooper, 1 Johns. Ch. 425, 7 AmD 499. 

N. C.—J. F. White Co. v. Carroll, 
LAT NeCe 330), GUSH 196 we uatta ay. 
Bell, 122 N. C. 639, 30 SE 15; Hol- 
man v. Whitaker, 119 N. C. 113, 25 


SE 793; Pollock v. Warwick, 104 
N. C. 638, 10 SE 699; Boone v. Hardie, 
Sie IN, SOL aZ- 

N. D.—Harney v. Wirtz, 380 N. D. 
292, 152 NW 803. 

Okl.—Kirkbride Drilling, etc., Co. 


v. Satterlee, 32 Okl. 22, 121 P 635. 

Or.—Edgar v. Golden, 36 Or. 448, 
48 P1118, 60.-P "2. 

Pa.—Dominion Trust Co. v. Ridall, 
249 Pa. 122, 94 A 464; Shickshinny 
First Nat. Bank v. Tustin, 246 Pa. 
151, 92 A 119; Schiehl’s Est., 179 Pa. 
308, 36 A 181; Parsons v. Adeler, 8 
WkilyNC 72. 


(22. Crduyi- 1038 


dence, is of no higher nature, and may be explained, 
varied, or contradicted by parol.%? 
Mortgages and Deeds of Trust— 


Mortgages and deeds of trust are 


within the protection of the rule under discussion, 
and the terms and legal effect of such instruments 
cannot be added to, varied, controlled, or contra- 
dicted by parol or other extrinsic evidence.°8 
it cannot be shown that a transaction evidenced by 
a written instrument which clearly appears on its 
face to be a mortgage was intended by the parties 


Thus 


S. C.—Porter v. Jefferies, 40 S. C. 
92,18 SE 229.. 

Tex.—Hart v. Eppstein, 71 Tex. 
752, 10 SW 85; John E. Morrison 


Co. v. Riley, (Civ. A.) 198 SW 1031; 
Parker vy. Schrimsher, (Civ. A.) 172 
SW 165; Smith v. Texas, ete., R. Co., 
(Civ. A’) 105 SW 528 [mod 101 Tex. 
405, 108 SW 819]; Blake v. Lowry, 
43 Tex. Civ. A. 17, 93 SW 521; Gal- 
veston, ete., R. Co. v. Hill Mercantile 
Co., 31 Tex. Civ. A. 196, 71 SW 1797; 
People’s Bldg., ete., Assoc. v. Ghio, 
(Civ. A.) 62 SW 560; Magill v. 
Brown, 20 Tex. Civ. A. 662, 50 SW 
143, 642. 

Vt.—Wing v. Cooper, 37 Vt. 169. 

Wash.—Bartlett Est. Co. v. Fair- 
haven Land Co., 49 Wash. 58, 94 P 
900, 126 AmSR 856, 15 LRANS 590; 
Goon Gan v. Richardson, 16 Wash. 
373, 47 P 762. 

Wis.—Latton v. McCarty, 142 Wis. 
190, 125 NW 480. 


Wyo.—Reynolds v. Morton, 23 
Wyo. 528, 154 P 325. 
Alta.—Collins vy. Eaton, 19 West 


LR 608. 

B. C.—Cottonwood Timber Co. v. 
Molsons Bank, 22 B. C. 541, 29 Dom 
LR 29, 34 WestLR 909. 


N. B.—McPherson v. Moody, 35 
INGE BLES: 
fa] An agreement for a commis- 


sion to be paid to the trustee in a 
trust deed cannot be shown by parol. 
Disbrow v. Disbrow, 46 App. Div. 
111, 61 NYS 614. 

{[b] A written defeasance exe- 
cuted on the same day with an abso- 
lute deed cannot be varied by parol 
evidence. Snyder v. Griswold, 37 Ill. 


216. 

{c] Equitable mortgage. — Parol 
evidence is inadmissible to vary a 
written instrument constituting an 
equitable mortgage. Cox v. Smith, 
99 Ark. 218, 1388 SW 978. 

{d] The covenant of a married 
woman in a mortgage in which she 
joins with her husband cannot be 
contradicted or varied by parol evi- 
dence that she joined in the deed 
merely for the purpose of barring 
her inchoate right as wife in the 
land conveyed. Minnesota Security 
Bank v. Holmes, 68 Minn. 538, 71 
NW 699. ‘ 

{e] A mortgage executed in 
Porto Rico in 1885 cannot be varied 
by parol. Diaz v. Sanchez, 226 U.S. 
2234. 241e 3BiSCt 36, .5%etle educ2oL 
(“The rule prohibiting written con- 
tracts from being varied by parol is 
not confined to the common law, but 
was of force in Porto. Rico when 
this mortgage was made, and its en- 
forcement in construing the descrip- 
tive clause according to accepted 
rules governing boundaries preserves 
the rights of the parties here’). 

{f] An unexecuted chattel mort- 
gage is not a written instrument 
within the rule preventing the in- 
troduction of parol evidence to vary 
or contradict its terms. Its state- 
ments are admissions of the party 
from whom it proceeds, which may 
be explained by parol, the Same as 
verbal admissions. Wiss v. Collins, 
UA Cad, V4 7053 oP) 640. 

{g] The record of a mortgage 
recorded on the day of its execution 
is admissible to show that alterations 
have not been made in the mortgage 
since execution. Hart y. Sharpton, 
124 Ala. 638, 27 S 450. 


1134 [22.0)5.] 


to be a conditional sale,®® an absolute conveyance,* 
It has also been held inadmis- 
sible to introduce parol evidence denying the per- 
sonal liability of the mortgagor,* 
mortgage of its priority over other liens,* changing 
the order of priority of several obligations secured 
or, where there are two 
mortgages, securing the same liability, contradict- 
ing the same with respect to which property is 


or an assignment.? 


by the same mortgage,” 


primarily liable.® 


Evidence consistent with the instrument and of- 
fered merely to show the truth of the facts therein 


stated is competent.’ 
[§ 1515] 


99. Brown vy. Nickle, 390; 
Wing v. Cooper, 37 Vt. 

1. Fowler v. Pendleton, “121 Md. 
297, 301, 88 A 124 [cit Cycl; Goon 
Gan Vie Richardson, 16 Wash. 373, 47 
PHT62 

2. Dunham vy. McNatt, 15 Tex. Civ. 
Aapooe, oo SW LOG. 

3. Benoit v. Schneider, 47 Ind. 13; 
Wallace v. Langston, 52 S. C. 138, 25 
SE 552; Rudolph v. Price, (Tex. Civ. 
A.) 146 SW 10387; Gillespie v. Brown, 
(Tex. Civ. A.) 30 SW 448. 

[a] A contrary view has been as- 
serted, apparently on the ground that 
to enforce personal liability where 
there was an agreement that there 
should be none would be in the na- 
ture of a fraud. Hoopes v. Beale, 90 
Pa. 82; Irwin v. Shoemaker, 8 Watts 
& S. (Pa.) 75. Evidence as to fraud 
generally see infra §§ 1621-1626. 

4. Reading vy. Hopson, 90 Pa. 494. 

[a] A mortgage given by a pur- 
chaser to a person other than the 
vendor cannot, aS against another 
bona fide mortgagee without notice 
whose mortgage was first recorded, 
be shown by parol evidence to have 
been intended to secure the purchase 
money and be thus given priority. 


6 Pa, 
16 


Albright v. Lafayette Bldg., ete., 
Assoc., 102 Pa. 411. 

5. Schultz v. Plankinton Bank, 
141 Ill. 116, 30 NE 346, 33 AmSR 
290 [aff 40 Ill. A. 462]; Hancock’s 
App., 34 Pa. 155. 

6. McRae v. His Creditors, 16 La. 
Ann. 305. 

7. Bacon v. Brown, 19 Conn. 29; 


Slade v. Squier, 133 App. Div. 666, 
118 NYS 278; Somerset Colliery Co. 
v. John, 219 Pa. 380, 68 A 848. 

. [a] Tllustration.—‘“On the trial 
defendant offered to set off against 
plaintiff's demand two distinct claims 
held. in his own right against the 
mortgagee. Part of the offer was to 
show that at the time the mortgage 
was given, these claims being then 
in existence, it was agreed between 
the parties that they should be ad- 
justed when the mortgage fell due 
in connection with its paymeit. The 
offer was rejected on the ground that 
it tended to contradict or change by 
parol the written .instrument on 
which the plaintiff relied. This was 
a misapplication of the rule. In no 
sense would the evidence under the 
offer contradict or vary the terms of 
the mortgage.” Somerset Colliery 
Co. v. John, 219 Pa. 380, 383, 68 A 
843. 

Evidence not inconsistent with 
writing generally see infra § 1531. 

8. U. S.—Goodwin v. Fox, i129 
US: 601, 9-SCt 367, 32. L.: ed; 805; 
Davis v. Carlisle, 142 Fed. 106, 73 
CGA ‘330 .[rev 5 Ind. 'T. 83,.82 SW 
682]. 

Ala.—Hanchey v. Powell, 171 Ala. 
597, 55 S 97; Wilkerson v. Tillman, 
66 Ala. 532. 

Cal.—Barnhart v. Edwards, 5 Cal. 
Unrep. Cas. 558, 47 P 251. 

Colo.—Falke v. Fassett, 4 Colo. A. 
171; '34°P -1005. 


(2) Goncliisiveness as to. Particular 
Matters—(a) Debts or Obligations Secured. While 
it has been laid down as the rule that a mortgage 


EVIDENCE 


depriving the 


Ga.—Dyar v. Walton, 79 Ga. 466, 7 
SE 220; Knight v. Robinson, 10 Ga. 
A. 548, 73 SE 863. 


Ill.—Union Nat. Bank y. Interna-' 


tional Bank, 22 IIl. 
Ill. 510, 14 NE 859]. 
Md.—Chio lL. Ins., 
Winn, 4 Md. Ch. 253. 
Mass.—Southwick v. Hapgood, 10 
ough. 119; Barker v. Buel, 5 -Cush. 
aey 


Mich.—Adair v. Adair, 5 Mich. 204, 
71 AmD 779. 

Minn. — Swedish-American Nat. 
Bank v. Germania Bank, 76 Minn. 
409, 79 NW 399. 

N. Y.—Sturmdorf v. Saunders, 117 
App. Div. 762,102 NYS 1042; Bow- 
ery, Banko Vv. Hart, UieAppsDivint 2s 
79 NYS 46; Kenney v. Aitken, 9 Daly 
500; Knight v. Warren, 9 NYS 380; 
Meads v. Lansingh, Hopk, 124. 

N. C.—Moffitt v. Maness, 102 N. C. 
457, 9 SE 399; Knight v. Bunn, 42 
Bee Co 37-75 5 Miller’ v. Luucas, 5 Nz, C. 

S. C.—Lindsay v. Garvin, 31 S. C. 
259, 9 SE 862, 5 LRA 219. 

Tex.—Irion v. Yell, 62 Tex. Civ. 
A. 522,132 SW 69; Openshaw v. 
Dean, 59 Tex. Civ. A. 498, 125 SW 
989; Blake v. Lowry, 43 Tex. Civ. A, 
17,93 SW.521. 

‘Wash. —Kelley v. Smith, 101 Wash. 
475, 172 P 542. 


A. 652 [aff 123 


eter, Co wvi 


Ont.—Tyson vy. Abercrombie, 16 
Ont. 98 
[a] Thus (1) parol evidence is 


not admissible to prove that a deed 
of trust, “to pay, satisfy, and de- 
tain to themselves the sum of £500, 
together with all cost which will 
arise against them for their being 
security for A.’’ was intended to ex- 
tend to subsequent  suretyships. 
Miller v. Lucas, 5:N.;C. 228. (2) 
Where a mortgage secured a note, 
and also contained an express pro- 
vision that it should secure future 
advances, which were thereafter 
made, the lien of the mortgage can- 
not be defeated by parol evidence 
that when it was given nothing more 
was contemplated than the debt then 
existing. Davis v. Carlisle, 142 Fed. 
106,° 73 GCA. 330 [rev 5,and: 'T. .83, 
82 SW 682]. 

{[b] Where a mortgage was given 
to secure notes, and the parties made 
notes which on their face were not 
within its terms, they cannot show 
by parol, in order to bring such 
notes within the security, that they 
were antedated. Ohio L. Ins., etc., 
Co, v.’Winn, 4 Md. Ch. 253. 

{c] Character of money.—Parol 
evidence has been admitted to prove 
that a debt secured by a mortgage 
was continental money, although ex- 
pressed to be a specie debt. Worth- 
ington v. Bicknell, 2 Harr. & J. (Md.) 
58. - 
9. U. S.—Lawrence vy. Tucker, 23 
How. 14, 16 L. ed. 474. 

Ala.—Kirby v. Raynes, 138 Ala. 
194, 85 S 118, 100 AmSR 39; Hen- 
don v. Morris, 110 Ala. 106, 20.S 27; 
Huckaba v. Abbott, 87 Ala, 409, 6 S 


pees Williams v. Alnutt, 
62 


x 


[§§ 1514-1515 


is conclusive as to the debts or obligationsintended 
to be secured thereby, and it is not permissible to 
add to, vary, control, or contradict the written in- 
strument in this respect by parol evidence,’ it has 
also been held, usuaily upon the ground that the 
true consideration may always be shown, that, even 
though a mortgage appears upon its face to be for 
the payment of 
be shown by parol evidence that it was really in- 
tended to secure advances to be made from time 
to time,® or a balance due from time to time.?° 
also, it has been -held permissible to show that a’ 
mortgage was given to secure or indemnify against 
a contingent liability of the mortgagee as the mort- 
gagor’s surety and the like, although this has been 


a specified sum of money, it may 


So 


48; Tison v. People’s 
Assoc., 57 Ala. 323. 

Ga.—Wiggs v. Hendricks, 147 Ga. 
444, 94 SE 556. 

Ky. —Louisville Banking COs, an Vs. 
Leonard, 90 Ky. 106, 13 SW 521, 11 
KyL 917. 

Md.—Cole v. Albers, 1 Gill 412. 

Mass.—Brouillard v. Stimpson, 201 
Mass. 236, 87 NE 493. 

Mich.—Johnson  v. 112 
Mich. 319, 70 NW 1021. 

Mo.—Foster v. Reynolds, 38 Mo. 

72 Mo. A. 

N. Y.—MecKinster v. Babcock, 26 
Nias. 808i bhC Vers (x, Bara eo is Cady 
v. Merchants’ Bank, 14 NYSt 99 (aff 
113 N. Y. 657 mem, 21 NE 415 mem]; 
Utica, Bank v., Finch, 3 Barb. Ch. 
293. 

S. C.—Lindsay v. Garvin, 31 S. C. 
259, 9 SEH 862, 5 LRA 219; Moses v. 
Hafield, VA ie aS FT BHR 5 PE eel GY cl 
538. 

Tex.—Groos v. Iowa Park First 
Nat. Bank, (Civ. A.) 72 SW 402; 
Glenn v. Seeley, 25 Tex. Civ. A. 523, 
61 SW 959. 

fa] A mortgage to secure ad- 
vances for a certain year cannot be 
varied by parol evidence to show that 
it was subsequently agreed that the 
mortgage should be retained as se- 
curity for other and further ad- 
vances for the succeeding year, not 
previously contemplated or provided 


Sav., etc., 


Bratton, 


for therein. O’Neil v. Bennett, 33 
S..C,.243, 11 SE! 727. 
[b] Mortgage for construction. 


purposes.—The principle is too well 
settled for extended discussion that 
extrinsic evidence was admissible to 
show that the mortgage was given 
for construction purposes, and that 
the full amount named had not been 
paid by the mortgagee for the rea- 
son that the conditions under which 
the balance was to be advanced were 
never complied with. The consid- 
eration named in a mortgage deed or 
note is open to inquiry and may be 
proved by oral evidence.” Brouillard 
v. Stimpson, 201 Mass. 236, 238, 87 
NE: 493. 
Showing consideration generally 
see infra §§ 1555-1569. 
Mo.—Williams vy. Alnutt, 72 
Mo. A. 62. 
N. Y.—McKinster v. Babcock, 26 
N., Y. 378 [rev (37, Barb. 2651: 
Oh.—Utter v. Hudnell, 6 Oh. Dec. 
CRepnih) C20 7 AmLRee 118. 
C.—indsay v. She 31 S.C. 
259° 9 SE 862, 5 LRA 219 
Wis.—Lippincott  v. 119 
Wis. 573, 97 NW i179. 
11. Ala.—Tison vy. People’s Sav., 
etce., Assoc., 57 Ala. 323. 
Mich.—Kimball vy. Myers, 21 Mich. 
276, 4 AmR 487. 
Minn.—Harrington vy. Samples, 36 
Minn. 200, 30 NW 671. 
Mo.—Williams v. Alnutt, 72 Mo. A. 
62; Sparks v. Brown, 33 Mo. A. 505, 
46 Mo. A. 529. é 
fg Sa OSD v. .Page, 20, Pa; Dist. 


Laurie, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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denied.1* It has also been held that in the absence | of interest thereon ‘‘until paid, at the times here- 


of any specific statement in the mortgage as to the 
character of the advances, parol evidence may. be 
introduced to prove what advances were intended, 
and if the mortgage is made to one member of a 
firm evidence of advances made by the firm would 
be competent.!% 

[§ 1516] (b) Property Included. The descrip- 
tion in the mortgage of the property included there- 
in and intended to be covered thereby is conclusive, 
and parol or extrinsiec evidence is not admissible to 
contradict, add to, or vary such description by show- 
ing the intention of the parties in this respect to 
have been other than that expressed by the instru- 
ment.14 But where the description of the land in- 
tended to be mortgaged is insufficient, the land may 
be identified by parol evidence.?® 

{[§ 1517] (c) Time and Mode of Payment. 
‘Parol evidence is not admissible to vary or contra- 
dict the express language of a mortgage with refer- 
ence to the time when the debt secured thereby shall 
become payable;!*° nor can it be shown that it was 
intended that payment should be made only out of 
a certain fund.17 It has been held, however, that, 
‘where a mortgage does not recite when the sum 
secured is payable, but provides for the payment 


inbefore set forth,’’ the presumption that the sum 
is immediately payable is overcome, and the agree- 
ment of the parties as to when payment shall be- 
come due may be shown by parol.18 

[§ 1518] 0. Powers of Attorney. A power of 
attorney cannot be added to, varied, or contradicted 
by parol evidence,’® although it has been held in 
several cases that in a proper case such evidence 
may be received to interpret the powers conferred 
by the instrument.?° 

[§ 1519} p. Printed Conditions of Sale at Auc- 
tion. It has been held that the -printed conditions 
under which a sale by auction proceeds cannot be 
varied or contradicted by parol evidence of the ver- 
bal statements of the auctioneer made at the time 
of sale, unless it is for the purpose of proving 
fraud.?! 

[§ 1520] q. Receipts—(1) General Rule. It is 
well settled as a general proposition that the rule 
excluding parol or extrinsic evidence to vary or con- 
tradict written instruments does not apply to mere 
receipts; but these may be contradicted by showing 
that the money receipted for was not in fact paid, 
that certain items were or were not intended to be 
included, or otherwise.?2 It has been considered 


Ont.—Hamilton Bank v. Isaacs, 16 
‘Ont. 450. 

_ fa] hus it may be shown that 
the object was to indemnify the 
mortgagee: (1) Against liability 
as bail. Colman v. Post, 10 Mich. 
- 422, 82 AmD 49. (2) For making 
an accommodation note. Harrington 
v. Samples, 36 Minn. 200, 30 NW 


671. 
12. Southwick v. Hapgood, 10 
Cush. (Mass.) 119; Clark v. Hobbs, 


11 N. H. 122; Jackson v. Jackson, 5 
Cow. (N. Y.) 173. 


13. Hall v. Tay, 131° Mass. 192; 
Johnson y. Bratton, 112 Mich. 319, 
70 NW 1021. 


14.) 1/U.) S!—=Davis sve.) /Durner,) 1120 
‘Fed. 605, 56 CCA 669. 

Ala.—Baker v. Cotney, 150 Ala. 506, 
43 S 786; Chambers y. Ringstaff, 69 


Ala, 140. 


_ Dak.—Dean v. Canton First Nat. 
‘Bank, 6 Dak. 222, 50 NW 831. 
Fla.—Patterson y. Taylor, 15 Fla. 


336. : 
Ill.—Hutton v. Arnett, 51 Ill. 198; 
Patchin v. Crossland, 145 Ill. A. 589. 

Iowa.—Commercial Sav. Bank v. 
Brooklyn Lumber, ete., Co., 178 Iowa 
1206, 160 NW 817; Becker v. Dalby, 
86 NW 314. 


Mass.—Wentworth v. Daly, 136 
Mass. 423. i 
Mich.—Thompson v. Smith, 96 


Mich. 258, 55 NW 886; Whitney v. 
Hall, 82 Mich. 580, 47 NW. 27. 
Mo.—Mayer v. Keith, 55 Mo. A. 


NO iis 

N. D.—Harney v. Wirtz, 304N GD! 
292, 152 NW 803, 808 [cit Cyc]. 

Tex.—Crawford v. Bonner, 53 Tex. 
194. 

15, Barron v. Barron, 122 Ala. 
194, 25 S 55 (omission of state and 
county). 

Identification of subject matter of 
writing generally see infra §§ 1683— 
1692. 

“16. Cal.—Bullion, ete, Bank v. 
Spooner, 4 Cal. Unrep. Cas. 531, 36 P 
121. 

Iowa.—Moore vy. Howe, 115 Iowa 
62, 87 NW. 750. 

N. J.—Van Syckel v. Dalrymple, 


390IN. sds Hd.. 233. aft, 32,0N... Sino iiq. 
826]; Manning vy. Young, 28 N. J. 
Eq. 568. 

N. Yi—EHagle Sav., eta, Co. Vv. 


Beakey, 163 App. Div. 860, 147 NYS 
127; Baltes v. Ripp, 1 Abb. Dec. 78, 
3 Keyes 210; Martin v. Rapelye, 3 
Edw. 229. 

Or.—Edgar v. Golden, 36 Or. 448, 
48 P 1118, 60 P 2. 


S. D.—Castle v. Gleason, 31 S. D. 
590, 141 NW 516. 

[a] Inconsistent dates—A mort- 
gage dated 1837, payable in 1830, is 
payable immediately, and parol evi- 
dence cannot be given to vary this 
legal result. Fuller v. Acker, 1 Hill 
(Nis Y 20473; 

[b] Time of foreclosure—Where 
one gives a chattel mortgage which 
provides that if the mortgagee shall 
deem himself unsafe he may fore- 
close, parol evidence is not admis- 
sible to show an agreement that the 
mortgage should not be foreclosed 
within a year, unless.the mortgagor 
was induced, in signing it, to believe 
that it contained stipulations not 
included therein. Moore v. Howe, 115 
Iowa 62, 87 NW 750. 

17. Carlton yv. Vineland Wine Co., 
33 N. J. Eg. 466; Sangston v. Gor- 
don, 22 Gratt. (63 Va.) 755. See also 
Neale v. Albertson, 39 N. J. Eq. 382 
(fund out of which interest to be 
paid). 

18. Crowley v. Langdon, 127 Mich. 
51, 86 NW 391. 

19. U. S—Peckham v. Lyon, 19 
F. Cas. No. 10,899, 4 McLean 45. 
PY Wachee Vi. Roe; a0. Cat.» 2965: Li 


Colo.—Pollard v. McCloskey, 5 
Colo. A: 554, 39.P 432. 

Del.—Logan v. Farmers’ Bank, 6 
Del. 35. 

Ill.—Packer v. Roberts, 140 Ill. 9, 
29 NE 668. 

Iowa.—Welke v. Wackershauser, 
143 Iowa 107, 120 NW 77. 

Md.—Scott v. Amoss, 73 Md. 80, 20 
A 724, 

Pa.—Bowman y. Tagg, 5 Pa. Cas. 
74, 8 A 384. 

Tex.—Griffin v. Walker, 36 Tex. 
88; Mitchell v. Balderas, 2 Tex. 
Unrep. Cas. 17; Rogers v. Tompkins, 
(Civ. A.) 87 SW 379, 383. 

Va.—Redd v. Com., 85 Va. 648, 8 
SE 490. 

Wash.—American Sav. Bank, etc., 
Co. v. Bremerton Gas Co., 99 Wash. 
18) ei6 8 Patios q 

Wis.—Gee v. Bolton, 17 Wis. 604 
[dist Marr v. Given, 23 Me. 55, 39 
AmD 600]. 

“Tf the power of attorney of W. T. 


+Keas were pertinent to any issue in 


this case, its terms being plain and 
unambiguous, it required no testi- 
mony in explanation of its purpose 
or meaning. Therefore the court did 
not err in excluding the testimony 
offered by appellant of Keas, in which 
he stated ‘that he supposed the power 


of attorney which he executed to A. 
D. Goodenough was merely a matter 
of convenience for said Goode- 
nough.’ ” Rogers v. Tompkins, 
supra. 

[a] A power of attorney to col- 
lect cannot be shown by parol to be 
an absolute assignment of the claim 
to be collected. Best v. Sinz, 73 
Wis. 2438, 41 NW 169. 

20. Brantley v. Southern L. Ins. 
Co.) 53) Ala. 15543. \Prink Jv. Roe, t0 
Cal. 296, 11 P 820; Coldwater Nat. 
Bank v. Buggie, 117 Mich. 416, 75 
NW 1057. 

[a] Thus evidence that an at- 
torney in fact was. authorized to do 
certain acts, the doing of which the 
power of attorney was broad enough 
to cover, was admissible, as this did 
not tend to vary the terms of the 
power of attorney. Coldwater Nat. 
Bank v. Buggie, 117 Mich. 416, 75 
NW 1057. 

Construction of language generally 
see infra §§ 1570-1606. 

21. Choteau v. Goddin, 39 Mo. 
229, 90 AmD 462. 

22. U. S.—Beall v. Hudson Coun- 
ty Water Co., 185 Fed. 179; New Eng- 
land Mortg. Sec. Co. v. Gay, 33 Fed. 
636; Shaw v. Thompson, 21 F. Cas. 
No. 12,726, Olcott 144. 

Ala.—Williams vy. Shows, 197 Ala. 
596, 73 S 99; Windham vy. Hydrick, 
197 Ala. 125, 72 S 403; Jones Cotton 
Co. v. Snead, 169 Ala. 566,53 S 988; 
Willoughby v. Hannon, 156 Ala. 585, 
47 S 241; Batson v. Fidelity Mut. 
erins (Gos, 155. Alasi265, 4659S. 57s¢ 
130 AmSR 21; Murphy v. Black, 41 
S 877; Gravlee v. Lamkin, 120 Ala. 
210, 24 S 756; Selma v. Mullen, 46 
Ala. 411; Hart v. Freeman, 42 Ala. 
567; Dillard v. Scruggs, 36 Ala. 670; 
Stallworth v. Preslar, 34-Ala. 505; 
Pettus v. Roberts, 6 Ala. $11; 
Sovereign Camp W. W. v. Wallace, 
(A.) 80 S 691. 

Ark.—Cleveland-McLeod Lumber 
Co. vy. McLeod, 96 Ark. 405, 131 SW 
878; Springfield, etc., R. Co. v. Al- 
len, 46 Ark. 217; Humphries v. Mc- 
Craw; 5, Ark... 613 ‘Trowbridge jv: 
Sanger, 4 Ark. 179. 

Cal.—Carpenter v. Markham, 172. 
. 112, 155 P 644; San Pedro Lum- 
ber Co. v. Schroeter, 156 Cal. 158, 
103 P 888; Hardin v. Dickey, 123 Cal. 
513, 56 P 258; Comptoir D’Escompte 
v. Dresbach, 78 Cal. 15,-20 P 28; 
Hawley v. Bader, 15 Cal. 44; Lacra- 
bere v. Wise, 7 Cal. Unrep. Cas. 107, 
71 P 175; Channel Commercial Co. v. 
Hourihan, 20 Cal, A. 647, 129 P 947; 
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that the reason for this rule is’ that receipts are | usually general in their expressions, and many mat- 


1186 | [22 G.ds] 
California Packers Co. v. Merritt 
Fruit, Co.,\6) Cal. A. (507,92 P 509. 


Colo.—Schlessinger vy. Schlessinger, 
39 Colo. 44, 88 P 970, 8 LRANS $863; 
Colorado School Land Leasing, etc., 
Co. v. Ponick, 16 Colo. A. 478, 66 P 
458; Mulligan v. Smith, 13 Colo. A. 
QSWs fa seoks Mocks 

Conn.—Bishop vy. Perkins, 19 Conn. 
300. 

Del.—Murden v. Lewes, 29 Del. 48, 
96 A 506; Brinser v. Fidelity Trust 
Co., 24 Del. 220, 75 A’'792; Tatman v. 
Barrett, 9 Del. 226; Cannon v. Kin- 
ney, 3 Del. 317. 

D. C.—Connell v. Vanderwerken, 
120. D5 rC..2425 . } 

Fla.—McLeod v. Live Oak Citi- 
zens’ Bank, 61 Fla. 343, 56 S 190. 

Ga. —Southern Bell Tel., etc., Co. v. 
Smith, 129 Ga. 558, 59 SE 215; Hall’s 
Self- -Feeding Cotton Gin Co. v. Black, 
71 Ga. 450; Bigham v. Coleman, cat 
Ga. 176; Seurry v. Cotton States L. 
Ins- Co., 51 Ga. 624; Dunagan  v. 
Dunagan, 38 Ga. 554; Bray v. Arnold, 
14 Ga. A. 221, 80 SE 669; Williams v. 
Empire Mut. Annuity, ete., Ins. Co., 
8 Ga. A. 303, 68 SE 1082; Atlantic 
Coast Line R. Co. v. Blalock, 8 Ga. 
A. 44, 68 SE 743. 


Hawaii.—Roys v. Wailua, 2 Ha- 
waii 363. 
Ida.—Gagnon v. Molden, 15 Ida. 


727, 99 P 965; Barghoorn vy. Moore, 6 
Ida. 531, 57 P-265. 

1ll.— Starkweather Ve Maginnis, 
196 Ill. 274, 63 NE 692 [aff 98 Ill. A. 
143]; Reading v. Traver, 83 Ill. 372; 
White v. Merrell, 32 Ill. 511; 
v. Bennett, 8 Til. 243; Hudson v. 
Merchants Reserve L. Ins. Co., 204 
Ill. A. 348; Firpach v. Novak, 185 Ill. 
A. 105; Howell v. Empire State 
Surety Co., 183 Dll. A. 220; Detmer 
Woolen Co. v. Transfer Co., 167 Ill. 
A. 408; Loeb v. Flannery, 148 Ill. 
A. 471; Hartford L. Ins. Co. v. Sher- 
man, 123 Jil. A: 202 [aff 2:23 Ill. 329, 


78 NE 923]; Switzer v. Gertenbach, 
122 Ill. A. 26; Fitzgerald v. Cole- 
man, 114 Ill. A. 25; Rork v. Minor, 


109 Ill. A. 12; Starkweather v. Ma- 
ginnis, 98 Ill. A. 143 [aff 196 Ill. 
274, 63 NE 692]; O’Bannon v. Vigus, 
32 ti. A. 473 [rev on other grounds 
118 Ill. 334, 8. NE 778]. 
Ind.—Miller v. Eldridge, 126 Ind. 
461, 27 NE 132; Fordice v. Scribner, 
108 Ind. 85, .9 NE 122; Flood: v. 
Joyner, 96 Ind. 459; Travellers’ Ins. 
Co. v. Chappelow, 83 Ind. 429; Pau- 
ley v. Weisart, 59 Ind. 241; Charl- 
ton v. Tardy, 28 Ind. 452; Henry v. 
Henry, 11 Ind. 236, 71 AmD 354; 
Sherry v. Picken, 10 Ind. 375; Prib- 
ble v. Kent, 10 Ind. 325, 71 AmD 
327; Wilson v. Fahnestock, 44 Ind. 
A. 35, 86 NE 1037; Robison v. Wolf, 
27 Ind. A. 688, 62 NE 74; Bettman v. 
Shadle, 22 Ind. A. 542, 53 NE 662; 
WMoxtiven Cox, (20nd ANv6l, “50 INE 
92; Lemmon v. Reed, 14 Ind. A. 655, 
43 NE 454. 
Iowa.—Butler v. 
ers’ Nat. Bank, 173 Iowa 659, 155 
NW 999; Halligan v. Keeler, 167 
Iowa 72, 148 NW 971; Barthell v. 
Hermanson, 158 Iowa 329, 138 NW 
1108; Farmers’ Sav. Bank vy. Aldrich, 
153 Iowa 144, 133 NW 383; Mast v. 
Pearce, 58 Iowa 579, 8 NW 6382, 12 
NW 597; Perkins v. Hodge, 38 Iowa 
284; Kohn v. Zimmerman, 34 Iowa 
544, 
. Kan.—Griffith v. 2%arsh, 85 Kan. 
698, 118 P 879; Ellicott v: Barnes, 31 
Kan. 170, 1 P 767; Thompson vy. Wil- 
liams, 30 Kan. 114, 1 P 47. 
Ky.—Adams Express Co. v. Tucker, 
161 Ky. 741, 171 SW 428; Huffaker v. 
Michigan Mut. L. Ins. Co. 154 Ky. 56, 
A56 SW 1038; Mussellam v. Cincin- 
nati,* ete Reo; 126 Ky 500} 104 
SW 3387, 31 KyL 908; Maryland Fi- 
delity, etc.,. Co. v. Tinsley, 100 SW 
2725730" Kyi) 1095!" Clay vv.* Clay;''3 
Metec. 548; Byrne v. Schwing, 6 B. 
Montrt199) Spang vs" Boyaa..o- 0. vor 


Hamburg Farm- 


Scott. 


Marsh. 587; Hitt v. Holliday, 2 Litt. 
3320) Dugan V.,cuarnris, y 136 Koy.) Op: 
297; Continental Ins. Co. v. Ran- 
dolph, 11 Ky. Op. 125; Alexander v. 
Sheets, 2 Ky. Op. 607. 

La.—Lee v. Carter, 52 La. Ann. 
1453, 27 S 739; Berard v. Boagni, 30 
La. Ann. 1125; Borden v. Hope, 21 
La. Ann. 581; Porter v. Brown, 21 
La. Ann. 532; Draughan v. White, 21 
La. Ann. 175; Bringier v. Gordon, 14 La. 
Ann, 274; Gray v. Lonsdale, 10 
La. Ann. 749; Roy v. Gorton, 6 La. 
Ann. 203; Bass v. Balph, 5 La. Ann. 
235; Copley v. Benton, 2 La. Ann. 
590; Knox “vl Liddell, 5b Rob. iid; 
Clamagaran vy. Sacerdotte, 8 Mart. 
N. S. 533; Adams v. Gaynard, 5.Mart. 
N. S. 248; Newsham vy. Buchner, 10 
La. A. (Orleans) 191; Lavendan v. 
Forstall, 4 La. A, (Orleans) 355. 

Me.—Mayo v. Purington, 113 Me. 
452, 94 A 935; Truworthy v. French, 
97 Me. 148, 53 A 1005; Robbins Cord- 
age Co. v. Brewer, 48 Me. 481; Rich- 
ardson vy. Beede, 43 Me. 161; Tread- 
well v. Moore, 34 Me. 112; Bangor 
Boom Corp. v. Whitney, 29 Me. 123. 

Md.—Bladen -v. Wells, 30 Md. 577; 
Cramer v. Shriner, 18 Md. 140; Shep- 
herd v. Bevin, 9 Gill a2: 

Mass.—Brooks vy. White, 2 Metce. 
283, 37 AmD 95; Stackpole v. Ar- 
nold, 11 Mass. 27, 6 AmD 150. 

Mich. —Paddock v. Hatch, 169 Mich. 
95, 134 NW -990; French v. New- 
berry, 124 Mich. 147, 82 NW 840; 
Cohen v. Jackoboice, 101 Mich. 409, 
59 NW 665; Hart v. Gould, 62 Mich. 
262, 28 NW 881. 

Minn.—Elsbarg v. Myrman, 41 
Minn. 541, 43 NW 572; Burke v. Ray, 
40 Minn. 34, 41 NW 240; McKinney 
v. Harvie, 38 Minn. 18, 35 NW 668, 8 
AmSR 640; Morris v. St. Paul, ete., 
R. Coa.,. 21, Minn. 91. 
ee ie eos bem v. Root, 16 Miss. 

Mo.—Anderson y. Cole, 234 Mo. 1, 
136 SW 395; Aull.v. St. Louis Trust 
Co., 149 Mo. 1, 50 SW 289; Squier 
v. Evans, 127 Mo. 514, 30 SW 143; 
Carpenter v. Jamison, 75 Mo. 285; 
Alexander v. Moore, 19 Mo. 148; The 
Charlotte v. Hammond, 9 Mo. 59, 43 
AmD 536; Martin v. Printz, 186 Mo. 
A. . 62, 171. SW 642; McDaniel, v. 
United R. Co., 165 Mo. A. 678, 148 
SW 464; State v. Cummiskey, 34 Mo. 
A. 189. 

Mont.—Hennessy v. Kennedy Fur- 
niture Co., 30 Mont. 264, 76 P 291. 

Nebr.—Rankin v. Northern Assur. 
Co., 98. Nebr... 172, 152 NW .324; 
Waters v. Phelps, 81 Nebr. 674, 116 
NW 783; Sylvester v. Carpenter 
Paper Co., 55 Nebr. 621, 75 NW 1092; 


Barnett wv. Pratt,'.387 Nebr. 349, 55 
NW 1050. 
Nev.—Devencenzi v. Cassinelli, 28 


Nev. 222, 81 P 41 [reh den 28 Nev. 
are 81 P 449]. 

H.—Cass v. Brown, 68 N. H. 
85, are A. 86; Goodwin v. Goodwin, 
N. H. 548; Furbush v. Goodwin, 
N. H. 425; Hersom vy. Henderson, 
N. H. 498; Pendexter v. Carleton, 
N. H. 482. 

N. J.—Joslin v. Giese, 59 N. J. L. 
130, 386 A 680; Kenny v. Kane, 50 
N. J. L. 562, 14 A 597; Britton v. Mc- 
Donald, 43 N. J.-L. 591; Dorman vy, 
Wilson, 39 N. J. L. 474; Cole v. Tay- 
lor,’ 22) .N.- Jo Li. 595 Crane “yv.’ Alling, 
15 N. J. L. 423; Snyder v. Findley, 1 
N. J. L. 57; Wildrick v. Swain, 34 
Nev Dd. 16% Pati 85 Ne. Bae ve2ole 

N. Y.—Seeley v. Osborne, 220 N. Y. 


416, 116 NE 97 [rev 161 App. Div. 
844, 147 NYS 116]; Mance v. Hos- 
sington,’.205. N. Y:*_33,. 98° NE 203 


[rev 140 App. Div. 917 mem, 125 NYS 
1130 mem]; C. H. Rugg Co. v. Orm- 
rod, 198 N. Y. 119, 91 NE 366; Ryan 
Vv. Ward, 48 N. Y. 204, 8 AmR 539° 
Buswell vy. Poineer, 37 IN oe 
McKinster v. Babcock, DOWN E ANY 378: 
Terry v. Wheeler, 25 N. Y. 520; Fil- 
kins v. Whyland, 24 N. Y: 338 [aff 


24 Barb. 379]; Cohen v. Morris Euro- 
pean, etce., Express Co., 151 App. Div. 
672, 136 NYS 489; Sullivan v. Franz- 
reb, 148 App. Diy. 728, 132 NYS 1117; 
Duffy v. Meyer, 122 App. Div. 838, 


107 NYS 672; Kohn v. Meyer, i118 
App. Div..919 mem, 100 NYS 1124 
mem; Winter v. Friedman, 111 App. 


Div. 306, 97 NYS 733; Meislahn v. 
Irving Nat. Bank, 62 App. Div. 231. 
70 NYS 988 [aff 172 N. Y. 6381 mem, 
65 NE 1119 mem]; Komp v. Ray- 
mond, 42 App. Div. 32, 58 NYS 909 
[app dism 167 IW. Y. 573 mem, 60 NE 
1113 mem]; Emmett v. Pennoyer, 76 
Hun 551,128 INYS)72345— Jones hv: 
Ennis, 18 Hun 452; Trull v. Barkley, 
11 Hun 644; Tierney v. New York 
Cent., etc., R. Co., 10 Hun 569, 67 
Barb. 538 [aff 76 N. Y. 305]; Syra- 
cuse, etc., R. Co. v. Collins, 3 Lans. 
29 [aff 57 N. Y. 641 mem]; Ide v. 
Sadler, 18 Barb. 32; Sheldon v. Peck, 
13 Barb. 317; Green v. Rochester 
fron’ Mfe. Co; 1° Thomps), & Cob: 
Libman v. Cohen, 69 Misc. 312, 125 
NYS 488; Campbell v. John J. Monks 
Co., 144 NYS 454; Gutierrez v. Gar- 
eia, 138- NYS 1079; Ramapo Fdy., 
ete.) Works, vn) Careyji Lis NMS) 206 
Reedy El. Co. v. Berman, 197 NYS 
59; Reikes v. Sullivan, 99 NYS 318; 
Johnson v. Weed, 9 Johns. 310, 6 Am 
D 279; Tobey v. Barber, 5 Johns. 68, 
4 AmD 326; McKinstry v. Pearsall, 
3 Johns. 319; House v. Low, 2 Johns. 
378; Murray v. Gouverneur, 2 Johns. 
Cas. 438, 1 AmD 177. 

N. C.—Patton v. W. M.. Ritter 
Lumber Co:, 73 SE 167; Keaton v. 
Jones; 1L#9s'Ns -O)}. 43; 9 2559SHy 71203 
Bryan v. Hodges, 107 N. C. 492, 12 
SH 430; Harper v. Dail, 92 N. C. 
394; Wilson v. Derr, 69 N. C. 137; 
Wilson v. Holley, 66 N. C. 408; New- 
bern v. Dawson, 32 N. C. 436. 

N. D.—Coyle v. Due, 28 N. D. 400, 
149 NW 122. 

Oh.—Stone v. Vance, 6 Oh. 246; 
Seeman v. Ohio Coal Min. Co., 22 Oh. 
Cir. Ct. S11, 12, OhiCirt Dee 2065 
Miller v. Sullivan, 1 Cine. Super. 271 
[aff 26 Oh. St. 639]. 

Okl.—Kuykendall vy. Lambert, 173 
P 657; Robertson v. Vandeventer, 51 
Okl. 561, 152 P 107; Turman vy. Bur- 
ton, 37 (Okl.. 579130 JP ¥149? 

Or.—Milos v. Covacevich, 40 Or. 
239, 66 P 914. 

Pa.—Gregory v. Huslander, 227 Pa. 
607, 76 A 422; Schaeffer v. Sensinig, 
182 Pa. 634, 38 A 473; Shepherd v. 
Busch, 154 Pav 1495-267 A 363,035 
AmSR 815; Wolf v. Philadelphia, 105 
Pa. 25; Borlin v. Highberger, 104 
Pa. 143; Russell vy. Pottsville First 
Presb. Church, 65 Pa. 9; Batdorf v. 
Albert, 49 Pa. 59; Dutton v. Tilden, 
13 Pa. 46; Pleasants v. Pemberton, 1 
Yeates 202, 2 Dall. 196, 1 L. ed. 346; 
Spittall v. Allee, 55 Pa. Super. 636; 
Guhl v. Frank, 22 Pa. Super. 531; 
Keim v. Kaufman, 4 Pa. Dist. 234, 
15S Pa.) Corl s39y 

R. I.—Vaughan vy. Mason, 23 R. I. 
348, 50 A 390, 

S. C.—Ferebee v. Atlantic Coast 
Line R. Co. 109 S.C. 105,95 ‘SH 
349; Rapley v. Klugh, 40 S. C. 134, 
18 SE 680; Bomar vy. Asheville, etc., 
R. Co., 30 S. C. 450, 9 SE 512; Bul- 
winkle v. Cramer, 27 St CF 3767-3 SE) 
776, 18 AmSR 645; Moffatt v. Hardin, 
22 S. C. 9; Brice v. Hamilton, 12 S. 
C. 32; Heath v. Steele, 9 S. C. 86; 
McElwee v. Jeffreys, 7S: C. 228; 
Wright v. Wright, 7S, C. Hq. 185. 

S. D.—Osborne v. Stringham, 4 
S: 2D, 59357 57 HIN Witkr6. 

Tenn.—Stewart v. Phenix Ins. Co., 
9 Lea 104; Kirkpatrick v. Smith, 10 
Humphr. 188. 

Tex.—Pool v. Chase, 46 Tex. 207; 
Swann v. Muschke, 42 Tex. 342: 
James v. Doss, (Civ. A.) 184“SW 623; 
Gorman First Nat. Bank y. Mangum, 
(Civ. A.) 176 SW 1197; Patterson v. 
Gulf, etceeR: Co! (Civ. A.) 126 SW 
336, 337 [eit Cye]: House v. Holland, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1520-1521] 


ters, not thought of at the time, might otherwise 
be controlled by their general expressions, contrary 
to right and contrary to the intention of the par- 
ties, and that many mistakes are made in settle- 
ments, to correct which the doors of justice should 
not be shut by the general terms of a receipt, which 
describes no particulars of what is settled,2* and 
hence that, when a receipt contains no general or 
vague expressions, but is definitely descriptive of 
what is intended to be affected thereby, such a re- 
ceipt, like other writings in general, must not be 
assailed with parol evidence, unless on the ground 


42, Tex. Civ, A. 502, 94 SW 153; 
Rogers v. Tomlinson, (Civ. A.) 38 SW 
244, 

Utah.—Brixen  v. 33 
Utah 97, 92 P 1004. 

Vt.—Jones v. Campbell, 102 A 102 
[crit Raymond vy. Roberts, 2 Aik. 204, 
16 AmD 698; Sessions v. Gilbert, 


Brayt. 75, as “disregarded and their 
holdings repudiated,’ although not 


Jorgensen, 


expressly overruled]; Randall v. 
Kelsey, 46 Vt. 158; Hitt v. Slocum, 
37 Vt. 524. 


Va.—Tuley v. Barton, 79 Va. 387. 
Wash.—Langford v. Pringle, 177 P 
731; Pickering v. Roeder, 104 Wash. 
539, 177 P 321; Hanson v. Roesch, 
104 Wash. 257, 176 P 349; Gronning 
Vaerliott. Bay. Mill, etc... Co, 261 
Wash. 676, 112 P 937; Lazier v. Cady, 
44 Wash. 339, 87 P 344; Allen v. 
Tacoma, MillCo.,18 Wash. 216, 51 P 372. 
W. Va.—Polino v. Keck, 80 W. Va. 
426, 92 SE 665; Columbus Onyx, etc., 
Co. v. Miller, 74 W. Va. 686, 82 SE 
1078; Cushwa v. Martinsburg Impr., 
ete., Assoc., 45 W. Va. 490, 32 SEH 
259; Dunlap v. Shanklin, 10 W. Va. 
662; Dolan v. Freiberg, 4 W. Va. 101. 
Wis.—Seeger v. Manitowoc Steam 
Boiler Works, 120 Wis. 11, 97 NW 
485; Twohy Mercantile Co. v. McDon- 
ald, 108 Wis. 21, 83 NW 1107; Char- 
boneau v. Orton, 43 Wis. 96; Wood- 
man y. Clapp, 21 Wis. 350. 
Enz.-—Straton vy. Rastall, 2 T._R. 
366, 100 Reprint 197. 
Can.—Schwersenski  v. 
19 Can. S. C. 243. 
Man.—Martin v. Northern 


Vineberg, 


Pac, 


318. 
“It is well settled that a simple 
receipt is the only prima facie evi- 
dence of the truth of the statements 
recited therein, and that oral evi- 
dence is admissible for the purpose 
of explaining, varying, or modifying 
its terms.’ Waters. v. Phelps, 81 
Nebr. 674, 676, 116 NW 783. 

“The rule is well settled that ‘re- 
ceipts, whether for money or for 
other matter or thing, are regarded 
as informal, nondispositive writings, 
open to explanation, modification, or 
contradiction by parol evidence. 
Willoughby v. Hannon, 156 Ala. 585, 
587, 47 S 241. 

“A receipt may always be ex- 
plained, and even the amount of 
money stated in the receipt to have 
been paid may be shown by parol 
evidence to have been a different 
sum. If the amount or sum men- 
tioned in the receipt may be contra- 
dicted by parol, there is no reason 
why the words ‘all claims and de- 
mands’ may not also be contradicted 
or explained. One word in a re- 
ceipt is no more sacred than another. 
A receipt is not intended to be an 
exclusive memorial, and for this rea- 
son the authorities all hold that the 
facts may be shown. A receipt is 
only a written admission of a trans- 
action independently existing, and, 
like other admissions, it is not con- 
clusive. It is evidence—and often 
very convincing evidence—against 
the party’ who gives it, but it is not 


[22 C.J.—70] 
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of fraud.?4 


them,?* 
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conclusive. Being only evidence of 
a fact, it cannot be held to destroy 
any existing right in no way con- 
nected with it.’’ California Packers 
Covey... Merritt. Kriite Co:6 Cala? A: 
DOG Ol o2i P5098 

[a] The rule has been applied to: 
(1) A receipt for’ rent. SKettman 
v. Shadle, 22 Ind. A. 542, 53 NE 662. 
(2) A receipt for a note. King v. 
Mitchell, 30 Ga. 164; Campbell v. 
John J. Monks Co., 144 NYS 454 
(notes given to satisfy a warehouse- 
man’s lien). (3) A receipt for a lega- 
cy. Sparhawk v. Buell, 9 Vt. 41. (4) A 
receipt given to an officer to make 
up his record in a foreclosure suit. 
Hardin v. Dickey, 123 Cal. 513, 56 P 
258. (5) <A receipt given in satis- 
taction of a judgment. Dunn v. 
Pipes, 20 La. Ann. 276. (6) A re- 
ceipt given by the agent of a fire 
insurance company for the premium 
on a policy. Ferebee v. North Caro- 
lina Mut. Home Ins. Co., 
11. (7) A receipt for life insurance 
premiums. Batson v. Fidelity Mut. 
i. Ins. Co., 155 Ala. 265,46" S) 578, 
130 AmSR 21 (initial premium); 
Adam v. Columbian Nat. L. Ins. Co., 
191 Ill. A. 378 (premiums subsequent 
to the first); Huffaker v. Michigan 
Mut. L. Ins. Co., 154 Ky. 56, 156 SW 


1038. (8) 'A receipt given, on a 
settlement, to a guardian by his 
ward. Beedle v. State, 62 Ind. 26; 


Powell v. Powell, 52 Mich. 432, 18 
NW 203. (9) A similar receipt given 
by the executor of a deceased ward. 
Heath v. Steele, 9 S. C. 86. (10) A 
receipt given to a passenger on a 
railroad for cash fare paid. Atlantic 
Coast Line R. Co. v. Thomas, 14 Ga. 
A. 619, 82 SH 299. (11) A receipt 
by a carrier for goods to be trans- 


ported. Deford vy. Seinour, Smith 
(Ind.) 325; Adams Express Co. v. 
Tucker, 161 Ky. 741, 171 SW 428; 


C. H. Rugg Co. v. Ormrod, 198 N. Y. 
119, 91 NE 366; Tierney v. New York 
Cent; cete.,.uk.. Co., 6%, Barb. CNE oYa 
538. Bills of lading generally see 
supra § 1466. (12) <A receipt for 
goods delivered by a carrier. Strawn 
v. Missouri, etc., R. Co., 120 Mo. A. 
135, 96 SW 488. (13) A receipt given 
by a route messenger of an express 
company... Swann v. Southern Ex- 
press Co., 53 Miss. 286. 

[b] A receipt for a note “in pay- 
ment” may be contradicted, to show 
that it was not taken in payment. 
Gravlee v. Lamkin, 120 Ala. 210, 24 
S756; 

[c] Where negotiations for settle- 
ment culminated in a receipt signed 
by defendant, he had the right to 
suppose its terms were in compli- 
ance with the contract of settlement, 
and is not estopped by its language 
from showing the real facts. Mary- 
land Fidelity, etc., Co. v. Tinsley, 100 
SW 272, 30 KyL 1095. i 

{d] Recital in express receipt as 
to contents of package—‘“The com- 
pany did not give a receipt for the 
diamonds; it gave a receipt for a 
package which was sealed, and was 
‘said to contain diamonds.’ The re- 
ceipt, therefore, is not conclusive 
against the appellant; the case was 
to be tried under the parol _ testi- 
mony.” Adams Express Co. v. 
Tucker, 161 Ky. 741, 743.171 SW 428. 

{e] For what account a payment 


68 N. C., 
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But a more satisfactory reason for 
the rule is that such instruments are in no way 
contractual in their nature, but are mere acknowl- 
edgments, and that the reason which has given rise 
to the parol evidence rule has no application to 


(2) Writings within Rule. The rule 
that parol evidence is admissible to explain or con- 
tradict receipts applies to all writings which are in 
the nature of receipts, even though they might not 
technically be termed such,?® and regardless of 
whether they are independent instruments, or mere 


was applied may be shown by parol. 
Lynn vy. Bean, 141 Ala. 236, 37S 515. 

{f] Sworn denial of execution of 
a receipt is not necessary before a 
party can contradict it. Ditch v. 
Vollharat, 82 Ill. 134. 

{g] Lapse of time.—A receipt on 
account of a bond for the exact 
amount due cannot be lightly ques- 
tioned by circumstantial evidence 
after the lapse of more than twenty 
years. Robert v. Garnie, 3 Cai. 
GNA.) S14. 

{h] A receipt under seal is con- 
clusive and cannot be controverted 
by parol evidence. State v. Messick, 
6 eDel. y34%. See also Outten vy. 
Knowles, 4 Del. 533 (a receipt and 
acquittance of a ward, sealed, ac- 
knowledged, and recorded under an 
act of assembly was _ conclusive 
against him, and could not be cor- 
rected in an action against the 
guardian). But compare Felton v. 
Long, 43 N. C. 224 (a sealed re- 
ceipt is no bar to a bill by wards 
against their guardian for an ac- 
count, on the ground of a mistake 
which the guardian admits). 

é [i] A tutor’s receipt, by authen- 
tic act, for money due his wards, 
cannot be contradicted by parol evi- 


poling: Mather v. Knox, 34 La. Ann. 
23. Clark v. Pacific Mut. L. Ins. 


Co., 185 Ill. A. 580; Rankin v. North- 
ern Assur. Co., 98 Nebr. 172, 152 NW 
324; Raymond v. Roberts, 2 Aik. 
(Vt.) 204, 16 AmD 698. 

24. Murphy v. Black, (Ala.) 41 
S $877; Hull. vo. Butler, 7% sindie 2672 
Holcomb-Lobb Co. v. Kaufman, 96 
SW 813, 29 KyL 1006. 

25. Farmers’ Sav. Bank v. Ald- 
rich, 153 Iowa 144, 133 NW _ 383; 
Strawn v. Missouri, ete, R. Co., 120 
Mo. A. 135, 96 SW 488; Hennessy v. 
Kennedy Furniture Co., 30 Mont. 264, 
76 P 291; Ramapo Fdy., etc., Works 
v. Carey, 113 NYS 10. 

Writings not contractual generally 
see infra § 1529. 

26. Ga—Hines v. Cureton-Cole 
Co., 9 Ga. A. 778, 72 SE 191. 

Tll._— Carr: v. Miner, 42 Ill. 179. 

Ind.—Wilson v. Fahnestock, 
Ind. A. 35, 86 NE 1037. 

Iowa.—Butler v. Hamburg Farm- 
ers’ Nat. Bank, 173 Iowa 659, 155 NW 
ment Williamson v. Reddish, 45 Iowa 
50. 

Me.—Patch v. King, 29 Me. 448. 


44 


Mo.—Quattrochi v. Farmers’, etc., 
Bank, 89 Mo. A. 500. 
N. Y.—Hotchkiss v. Mosher, 48 


N. Y. 478; Duffy v. Meyer, 122 App. 
Div. 838, 107 NYS 672. 
Okl.—American Home lL. Ins. Co. 
v. Citizens’ State Bank, 168 P 437. 
Tenn.—Petway v. Matthews, (Ch. 
A.) 61 SW 1048. 
Tex.—Gorman First Nat. Bank v. 


Mangum, (Civ. A.) 176 SW 1197. 
Utah.—Thompson y. Avery, 11 
Utah 214, 39 P 829. eu 
Vt.—Jones v. Campbell, 102 A 102. 
[a] For example evidence , has 
been keld admissible to contradict, 
vary, or explain: (1) A bank de- 
posit slip. Butler v. Farmers’ Nat. 
Bank, 173 Iowa 659, 155 NW 999; 


American Nat. Bank v. Funk, (Okl1.) 
172 P 1078; American Home L. Ins. 
Co. v. Citizens’ State Bank, (Okl.) 
168 P 487. (2) An entry of a bank 
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parts of ** or indorsements on ?* other instruments. 

A receipt given by a public officer in the dis- 
charge of his duties as such is no more protected 
from contradiction or explanation by parol evi- 
dence than any other receipt,”® unless according to 
the terms of the law under which it 1s given it con- 
stitutes written evidence of a fact.°° 


‘deposit in a pass book. Brigance v. 
Cooter Bank, (Mo. A.) 200 SW 668; 
Quattrochi vy. Farmers, etc., Bank, 89 
Mo. A. 500. (3) A certificate of 
deposit. Hotchkiss v. Mosher, 48 
N. Y. 478. (4) A certificate issued 
by a bank showing the deposit of 
drafts with bills of lading attached. 
Gorman First Nat. Bank v. Mangum, 
(Bex. Civie AD) *116:6S Wee L9n . (5) 
Bills of lading, so far as they par- 
take merely of the nature of re- 
ceipts. See supra § 1466: (6) A 
paper acknowledging satisfaction of 
a judgment, of which it forms no 
part. Wilson v. Fahnestock, 44 Ind. 
A. 35,86 NE 1037. (7) An instru- 
.ment given by the payee of a lost 
note, upon the execution of another 
note in its stead by the maker, 
stipulating that if the lost note 
comes to hand it shall be null and 


void. Williamson v. Reddish, 45 
Iowa 550. 
[b] A letter stating that the 


writer had collected a certain sum 
of money for the person addressed 
is a receipt, and may be explained 
by parol evidence, when no one has 
been prejudiced by acting on it. Carr 
v. Miner, 42 Ill. 179. 

[c] A written memorandum of a 
settlement, like an ordinary receipt, 
is open to explanation as to what 
transactions were in fact covered by 
its general terms. Thomas Pressed 
Brick Co. v. Fowler, 97 Ill. A. 80. 

[d] An entry of satisfaction on 
the record of a mortgage is not con- 
clusive but may be explained or con- 
tradicted. Patch v. King, :29 Me. 
448; Petway v. Matthews, (Tenn. 
Ch. A.) 61 SW 1048; Thompson v. 


Avery, 11 Utah 214, 39 P 829. 
27. Cal.—Winans v. -Hassey, 48 
Cal. 634. 


Colo.—Mulligan v. Smith, 13 Colo. 
Mavolsnon E Toit. 

Ga.—Hines v. Cureton-Cole Co., 9 
Ga. A. 778, 73 SHE 191. 

Ky.—Maryland Fidelity, etc., Co. 
v. Tinsley, 100 SW 272, 30 KyL 1095. 
’ Ma.—Woollen v. Hillen, 9 Gill 185, 


52 AmD 690. 

Mass.—Hildreth v. O’Brien, 10 
Allen 104. 

N. Y.—Smith v. Holland, 61 N. Y. 
635. q 

N. C.—Grier v. Mutual Ll. Ins. Co., 
132 N. C. 542, 44 SH 28. 


Tex.——Pexacsa Muteh iu; Ains:) (Cows v 
Davidge, 51 Tex. 244. 

Wash.—Jones, etc., Co. v. Nelson, 
98 Wash. 539, 167 P 1130. 

Eng.—Mavor v. Simeon, 
497, 128 Reprint 197. 

[a] A receipt which is embodied 


in a note is open to explanation by 


3 Taunt. 


parol Smith v. Holland, 61 YR 
635. 
{b] A recital in a memorandum 


of sale that part of the price has 
been paid may be contradicted. Hines 
v. Cureton-Cole Co., 9 Ga. A. 778, 
73 SE 191; Jones, etc., Co. v. Nelson, 
98 Wash. 539, 167 P 1130. 

[c] A receipt in a deed may be 
contradicted. Schneider v. Martens, 
127 Md. 547, 96 A 673; Woollen v. 
Hillen, 9 Gill (Md.) 185, 52 AmD 
690; Soule v. Soule, 157 Mass. 451, 
32 NE 663. 

{d] A receipt in a broker’s con- 
tract for the sale of stock acknowl- 
edging the receipt of the first pay- 
ment or the margin on the contract 
is only prima facie evidence of the 
payment of the money, and may be 
explained by parol evidence. Wi- 
nans v. Hassey, 48 Cal. 634. 

fe] An acknowledgment in an in- 


EVIDENCE 


surance policy of the receipt of the 
premium (1) is, according to some 
authorities, not conclusive evidence 
that the premium was paid but may 
be explained or contradicted (Shél- 
don v. Atlantic F. & M. Ins. Co., 26 
N. Y. 460,. 84 AmD 231; Pennsyl- 
vania Ins. Co. Vv. Smith, 3 Whart. 
(Pa.) 520; Texas Mut. Li Ins. Co. v: 
Davidge, 51 Tex. 244; Laughlin v. 
Fidelity Mut. L. Ins. Assoc., 8 Tex. 
Civ. A. 448, 28 SW 411) (2) even 
though a showing of nonpayment may 
invalidate the policy (Sheldon vy. At- 
lantic F. & M. Ins. Co., supra [dist 
Goit v. National Protection Ins. Co., 
25: pipanb.. iGN-e FY.) .elSoie-Dalzell vin, 
Mair, 1 Campb. 532; De Gaminde vy. 
Pigou, 4 Taunt. 246, 128 Reprint 323; 
Mavor vy. Simeon, 8 Taunt. 497, 128 
Reprint 197; Foy v. Bell, 3 Taunt. 
493, 128 Reprint 195]). (3) But on 
the other hand a recital of payment 
in such an instrument has been re- 
garded as contractual (Trager v. 
Louisiana Equitable L. Ins. Co., 31 
La. Ann, 235), and (4) not subject 
to contradiction (Provident L. Ins. 
Co. v. Fennell, 49 Ill. 180; Illinois 
Cent. «Ins: Co./-v.7 Wolf, 37 Dll. 354,, 87 
AmD 251). - 
tees Ala.—Gayle v. Randle, 1 Stew. 

Ga.—Pettyjohn v. 92 
Ga. 149, 17 SE 1007. 

Ill.—U. S. Wringer Co. v. Cooney, 


Liebscher, 


/ 214 Ill. 520, 73 NE 803; Richardson 


v. Hadsali, 106 Ill. 476. 

Ind.—Robertson v. Garshwiler, 81 
Ind. 4638 

Ky.—Baugh v. Brassfield, 5 J. J. 
Marsh. 78., 

La.—Redden v. Lambert, 112 La. 
740, 36 S 668. 

Me.—Patch v. King, 29 Me. 448. 

Md.—Oneale v. Lodge, 3 Harr. & 
M. 433, 1 AmD 377. 

Mass.—Kingman v. Tirrell, 11 Al- 
len 97. 


Mich.—Custard v. Hodges, 155 
Mich. 361, 119 NW 583. 
Minn.—Sears Vv. Wempner, 2% 


Minn. 351, 7 NW 362. 

Mo.—Martin v. Printz, 186 Mo. A. 
52, 171 SW 642; Lionberger v. Pohl- 
man, 13 Mo. A. 123. 

N. J.—Swain v. Frazier, 35 N. J. 
Eq. 326. 

N.: Y.—Scott v. Betts, Lalor 363. 

S. C—Smith y. Allmon, 74 S.C. 
502, 54 SE 1014. 

(Civ. 


Tex.—McShan v. Waltington, 
A.) 1383 SW 722. 
pay tsaebeDamiels v. Lapham, 21 Vt. 


RE US 3 v. Clapp, 21 Wis. 
} Walsby, Peake 


gi MDE or-QenP) ey, Vv. 

fa] A Yeceipt indorsed on the 
margin of the record of a collateral 
mortgage may be rebutted. Patch v. 
King, 29 Me. 448. 

{b] This rule has been applied 
to indorsements on: (1) Bonds, 
Smith v. Allmon, 74.S. C. 502, 54 SE 


1014. (2) Bills of exchange or 
promissory notes. Richardson v. 
Hadsall, 106 Ill. 476; Gilpatrick v. 


Foster, 12 Ill. 355; Grooms v. Lieur- 


ance, 98 Ill. A. 394; Robertson v. | 
Garshwiler, 81 Ind. 463; Baugh v. 
Brassfield, Js «ds, Marsh.) Ck&y.) 
(8). Kingman ‘svV..9larrell js eL1, -. Ade 
len (Mass.) 97; Rawlings v. Fish- 
ers, E20). ‘Miaich. a, 195) 96.0 oi NIWs. no Zan 
Flint First Nat. Bank v. Union 


Cent. L. Ins. Co., 107 Mich. 543, 65 
NW 759; McCaffery v. Burkhardt, 97 
Minn. 1, 105 NW 971, 114 AmSR 688; 
Sears v. Wempner, 27 Minn. 351, 7 


[§§ 1521-1522 


[§ 1522] (3) Receipts Contractual in Nature.** 
Where a writing, although in the form of a receipt, 
also embodies the elements of a contract, it is, in 
so far as it expresses the contract or is contractual 
in its nature, subject to the same rules as any 
other contract and is not open to variation or con- 
tradiction by parol;*? and of course the mere fact 


NW 362; Erhart v. Dietrich, 118 Mo. 
418, 24 SW 188; Swain v. Frazier, 35 
N. J. Eq. 326; McShan v. Waltington, 
(Tex,” Cive) Av) #1133" 4S W223 eMte= 
Daniels v. Lapham, 21 Vt. 222; 
Scholey v. Walsby, Peake N. P. 24. 


(3) Checks. Scott v. Betts, Lalor 
(N. Y.) 363. 

29. Ala.—Haynes v. Wheat, 9 Ala. 
329. 


Del.—Murden v. Lewes, 29 Del. 48, 
96 A 506. 

Ill.— Gage v. Hampton, 127 Ill. 87, 
20 NB 12, 2 LRA 512. 

Iowa.—Barthell vy. Hermanson, 158 
Iowa 329, 138 NW 1108. 

Kan.—Stout v. Hyatt, 13 Kan. 232. 

La.—Municipality No. 1 v. Wheel- 
er, 10 La. Ann, 745. 

Me.—Nason vy. Read, 7 Me. 22. 
see Ae v. Lewis, Waik. 

6. 

Miss.—Butler v. State, 81 Miss. 
734, 33 S 847. 

Mo.—Cole County v. 
101 Mo. 57, 13 SW 687. 

Tex.—Turner vy. National Cotton 
OF est 50 Tex. Civ. A. 468, 109 SW 
1112. 

Vt.—Nye v. Kellam, 18 Vt. 594. 

[a] Tax receipts are not conclu- 
sive. Murden v. Lewes, 29 Del. 48, 
96 A 506; Gage v. Hampton, 127 Ill. 
87, 20 NE 12, 2 LRA 512; Stumpf v. 
Osterhage, 111 Ill. 82; Elston y. Ken- 
nicott, 52 Ill. 272; Elston v. Kenni- 
cott, 46 Ill. 187; Rand vy. Scofield, 43 
Ill. -167; Barthell vy. Hermanson, 
158 Iowa 329, 138 NW 1108; Munici- 
pality No. 1 v. Wheeler, 10 La. Ann. 
745; Lavendan v. Forstall, 4 La. A. 
(Orleans) 355; Hammond vy. Hannin, 
21 Mich. 374, 4 AmR 490. 

30. Halsey v. Blood, 29 Pa. 319. 

[a] Dlustration.— Where money 
is left with a county treasurer, for 
the purpose of redeeming land which 
has been sold for taxes, the treas- 
urer’s receipt, given to the original 
owner, is the written evidence of 
redemption prescribed by law, and 
is an Official document which can- 
not be destroyed by parol evidence. 
Halsey v. Blood, 29 Pa. 319. 

Receipts amounting to accord and 
satisfaction see infra § 1524. 


Dallmeyer, 


31. Receipt im full see infra 
§ 1525. 
32: U. .S.—Fire .Ins. ‘Assoc: v: 


Wickham, 141 U. S. 564, 12 SCt 84, 35 
L. ed. 860; Vanderbilt v. Ocean SS. 
Co., 215 Fed. 886, 132 CCA 226. 

Ala.—Alabama Great Southern R. 
Co. v. Norris, 167 Ala. 311, 52 S 891; 
erage v. Lamkin, 120 Ala, 210, 24 
S 756. 

Conn.—Barber v. Brace, 3 Conn. 9, 
8 AmD 149. 


FS dae ak bt v. Barrett, 8 Del. 
Ga.—Southern Bell Tel., etc., Co. 


vy. Smith, “139° Ga, 558), 69 SE (215; 
Graham v. Peacock, 131 Ga. 785, 63 
on 348; Simmons y. Martin, 52 Ga. 
lil—Schmidt v. National L. Ins. 
Co., 199 Ill. A. 316; Zickert v. Times 
Square Auto. (Co.,. (134--Tll, Ae 676 
Hossack v. Moody,’ 39° Ti? Ay 17: 
Fowler v. Richardson, 32 Ill. A. 252. 
Ind.—Fordice v. Scribner, 108 Ind. 
85, 9 NE 122; Long v. Straus, 107 
Ind. 94, 6 NE 123, 7 NE 768, 57 AmR 
87; Alcorn v. Morgan, 77 Ind: 184; 
McKernan v. Mayhew, 21 Ind. 291; 
Dale v. Evans, 14 Ind. 288; Henry v. 
Henry, Ll “Ind! 236,71.) Am D —35'4% 
Tisloe v. Graeter, 1 Blackf. 353. 
Iowa.—Marks v. Cass County Mill, 
etc., Co., 43 Iowa 146; Stapleton v. 
King, 33 Iowa 28, 11 AmR 109. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


. 


§§ 1522-1524] 


that a contract, as part of its terms, acknowledges 
the receipt of certain money or property does not 
render the entire writing a mere receipt subject to 
be contradicted by parol evidence.?# 
written instrument is both a receipt and an agree- 
ment or contract, the contractual nature of the writ- 
ing does not prevent the admission of parol evi- 
dence to contradict or explain that portion which 


is operative only as a receipt.*4 


EVIDENCE 


But where a 
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ceipt and the person to whom it is issued, and hence 
is, according to the better view, within the rule pro- 
hibiting the admission of parol evidence to vary 
contracts;*° but when it is nothing more than an 
acknowledgment of the receipt of property it stands 
on the same ground as other receipts and is open to 
parol explanation or contradiction.** 

A receipt to a warehouseman on return of the 


goods, reciting their return ‘‘in good condition,’’ is 


not conclusive on the receiptor in an action for in- 


(5) Receipts Amounting to Accord 


161 SW 593 [quot Cyc]; Wilson v. 


[§ 1523 | (4) Warehouse and Storage Re- 
ceipts.*° A warehouse or storage receipt evidences | juries to the goods.°8 
a contract of storage between the maker of the re- [§ 1524] 
Kan.—Thompson y. Williams, 30 Tex.—Lanes v. Squires, 45 Tex. 
Kan. J145 1 Pray. 382; Bumpass v. Mitchell, 60 Tex. Civ. 
Ky.—Holcomb-Lobb Co. v. Kauf-| A. 361, 129 SW 194, 195 [quot Cyc]. 


man, 96 SW 813, 29 KyL 1006; Le- 
master v. Buckhart, 2 Bibb 25. 
La.—Young v. Cook, 15 La. Ann. 


126. 

Md.—Dronenburg v. Harris, 108 
Mads 597371 A: 8, 

Mass.—Bursley v. Hamilton, 15 


Pick. 40, 25 AmD 423; Wakefield v. 


Stedman, 12 Pick. 562. 
Mich.—Cohen v. Jackoboice, 101 

Mich. 409, 59 NW 665. 
Minn.—Cummings v. Baars, 36 


Minn. 350, 31 NW 449; Morris v. St. 
Paul, ete., R. Co., 21. Minn. 91; Kno- 
blauch v. Kronschnabel, 18 Minn. 300; 


Wykoff v. Irvine, 6 Minn. 496, 80 
AmD 461. 
Miss.—Johnson v. Johnson, 74 
Miss. 549, 21 S 147. 
Mo.—Interurban Constr. Co. v 


Hayes, 191 Mo. 248, 89 SW 927; 
Blakely v. Bennecke, 59 Mo. 193; 
Montany v. Rock, 10 Mo. 506; Wil- 
son v. Duffy, 158 Mo. A, 509, 138 SW 
918; Slattery v. Bates, 8 Mo. A. 595. 

Nebr.—Waters v. Phelps, 81 Nebr. 
674, 116 NW 788. 

N. H.—Cass v. Brown, 68 N. H. 
85, 44 A 86; Goodwin v. Goodwin, 59 
N. H. 548; Probate Judge v. Adams, 
49 N. H. 150; Scott v. Whittemore, 27 
N. H. 309; Remick v. Atkinson, 11 
N. H. 256, 35 AmD 493. 

N. Y.—Meyer.v. Lathrop, 73 N. Y. 
315; Hinckley v. New York Cent. R. 
Co., 56 N. Y. 429; Graves v. Dudley, 
20 .N.° ¥Y. 76; Sims v. Farson,. 162 
App. Div. 426, 147 NYS 769; Jonas- 
son v. Weir, 130 App. Div. 528, 115 
Parker v. North German 

Co; T45 App. Div.,16, 76 
“NYS 806; Milton v. Hudson River 
Steamboat Co., 4 Lans. 76; Ide v. 
Sadler, 18 Barb. 32; Sheldon v. Peck, 
13 Barbyz3l, fatt; 74) N.o Y.; 885.30 
AmD 268]; Niles v. Culver, 8 Barb. 
205; Egleston v. Knickerbocker, 6 
Barb. 458; Berrian v. New York, 27 
N. Y. Super. 538; Vacheron v. Hilde- 
brant, 39 Mise.-61, 8 NYS) Tis 
Tower v. Blessing, 29 Misc. 276, 61 
NYS 255; La Farge v. Rickert, 5 
Wend. 187, 21 AmD 209. 

N. C.—Britton v. New York Metro- 
politan L. Ins. Co., 165 N. C. 149, 80 
SE 1072, AnnCas1915D 363; Grier v. 
Mutual L. Ins. Co., 132 N. C. 542, 44 
SE 28; Keaton v. Jones, 119 N. C. 
43, 25 SE 710; Smith v. Brown, 10 
N. C. 580; Clark v. McMillan, 4 N. C. 
244, 

N. D.—Prairie School Tp. v. Hase- 
leu, 3 N. D. 328, 55 NW 938. 

Oh.—Stone v. Vance, 6 Oh. 246; 
Fitch v. Gottschalk, 28 Oh. Cir. Ct. 
811. 

Okl.—Robertson v. Vandeventer, 51 
Ol, 5612152, Pi 07s 

Or.—Milos v. Covacevich, 40 Or. 
239; m6Omie O14. 

Pa—Wood v. Donahue, 94 Pa. 128; 
Newman v. Hunt, 1 Phila. 503. 

R. I.—Vaughan v.. Mason, 23 R. I. 
348, 50 A_ 390. 

Ss 


. C.—Harris v. Dinkins, 4 S. C. 
Hq. 60. 
ss. D.—Strong v. Wells, 39 S. D. 
389, 164 NW 967; Washabaugh v. 


Hall, 4.S. D. 168, 56 NW 82. 

Tenn.—Stewart v. Phoenix Ins. Co., 
9 Lea 104; Western, etc., R. Co. v. 
McElwee, 6 Heisk. 208. 


Vt.—Jones v. Campbell, 102 A 102; 
McGregor v. Bugbee, 15 Vt. 734; Par- 
sons v. Strong, 13 Vt. 235. 

Va.—Tuley v. Barton, 79 Va. 387. 

Wis.—Harrison v. Juneau Bank, 
17 Wis. 340. / 

Alta.—Bible v. Croasdale, 9 Alta. 
Eels. 
dog DD BBESY, v. ‘Brake, 10 Ont. 

Que.—Gilchrist v. Lachaud, 14 Que. 
LL. 2785, West v.. Fleck, 15 Li. GC. 422. 

“A receipt may also contain a con- 
tract, and a contract embraced in a 
writing which also acknowledges the 
receipt of money stands upon the 
same footing as other written con- 
tracts, and cannot be varied or modi- 
fied by parol.” Waters v. Phelps, 81 
Nebr. 674, 676, 116 NW 783. 

[a] A warranty in a receipt can- 
not be contradicted. Davis v. Ball, 
6 Cush. (Mass.) 505, 53 AmD 53. 

[b] Receipt “for collection.”—A 
receipt stating that the signer has 
received a certain note or other evi- 
dence of indebtedness ‘for collection” 
is with respect to such recital a con- 
tract which cannot be varied or con- 
tradicted by parol. Foulks v. 
Falls, 91 Ind. 315; Langdon y. Lang- 
don, 4 Gray (Mass.) 186; Wood v. 
Whiting, 21 Barb. (N. Y.) 190; Tuley 
v. Barton, 79 Va. 387. Contra Cox 
v. Sullivan, 7 Ga. 144, 50 AmD 386; 
Mann v. Major, 6 Rob. (La.) 475. 

[ec] An accountable receipt given 


to an officer for goods attached on'! 


mesne process cannot be varied by 
parol evidence. Curtis v. Wakefield, 
15 Pick. (Mass.). 437;. Bursley vv, 
Hamilton, 15 Pick. (Mass.) 40, 25 
AmD 423; Wakefield v. Stedman, 12 
Pick. (Mass.) 562; Brown v. Gleed, 
33° Ves Ske 7, 7 

{[d] Receipts not constituting con- 
tract.—(1) A receipt in the follow- 
ing form: ‘Received ... sixty dol- 
lars, to apply on purchase of lot 
.. at the price of $1,100; the bal- 
ance to be paid in 15 days from this 
date, provided the title of said lot 
is proved good... and on the de- 
livery of good and sufficient war- 
ranty deed. Possession of said 
premises is this day surrendered to” 
the purchaser, should not be con- 
sidered a written agreement of sale, 
shutting out all oral proof of the 
bargain between the parties. Bailey 
v. Cornell, 66 Mich. 107, 33 NW 50. 
(2): A paper stating ‘settled up to 
date... for all work... the sum 
of two hundred dollars” is not a 


contract. Jones v. Campbell, (Vt.) 
102 A 102. 
33. Steéle v. Guaranty Realty 


Go:, S Gals AvV95,596 P2t055> Interur- 
ban Constr. Co. v. Hayes, 191 Mo. 
248, 89 SW 927; Taylor v. Taylor, 
(Tex. Civ. A.) 54 SW 1039. 

34. U.S.—Vanderbilt v. Ocean SS. 


Co., 215 Fed. 886, 132 CCA 226. . 

Ill_—Loeb v. Flannery, 148 Ill. A. 
471; Hossack v. Moody, 39 Ill. A. 
Whe 


Mich.—Ver Duyn v. Detroit, ete., 
Plank-Road Co., 141 Mich. 450, 104 
NW 612. 

Mo.—Martin v. Printz, 186 Mo. A. 
52, 171 SW 642; Laclede Laundry Co. 
v: Freudenstein, 179 Mo. A. 175, 176, 


Duffy, 158 Mo. A. 509, 1388 SW 918. 
N. H.—Goodwin vy. -Goodwin, 59 

N. H. 548. 

ales Y.—Pilar v. Armour, 169 NYS 


N. D.—Prairie School Tp. v. Hase- 
leu, 3 N. D. 328, 55 NW 938. 


Okl.—Robertson vy. Vandeventer, 
SIL ORT O61 152)0P 107. 
Utah.-—Brixen v. Jorgensen, 33 


Utah 97, 92 P1004. 
fa] Bills of lading are instru- 
ments of the character referred to 
in the text. See supra § 1466. 
§ TP Rergement of payment See supra 
os. 
Recital 


of payment see supra 

§ 1521. 
35. Contracts of storage see supra 

§ 14638. 
36. Ill—lLeonard vy. Dunton, 51 


Ill. 482, 99 AmD 568. 

Iowa.—Marks vy. Cass County Mill, 

Ky.—Offutt v. Doyle, 122 SW 156. 

Minn.—Thompson vy. Thompson, 78 
v. Farmers’ Mut. El. Co., 44 Minn. 
471, 47 NW 152. 

27 

N.. Hi. 7309. 

N. Y.—Wadsworth vy. 

ING kes Peck v. Armstrong, 38 

Barb. 215. 

Or.—Savage v. Salem Mills Co., 48 
Hirsch v. Salem Mills Co., 40 Or. 
601, 67 Pe 949, 68° P 733. 

194 Pa. 126, 45 A 48. 
Tenn.—Stewart v. Phcenix Ins. Co., 
Tex.—Jackson y. Greenville Com- 

press Co., (Civ. A.) 202 SW 324. 

an assignee who has in good faith 

taken a warehouse receipt as secur- 

ment is not simply a receipt subject 

to be explained by parol proof, but a 

able to other contracts and excluding 

parol proof. This is not upon the 
gotiable strictly, but that they are 
sui generis and stand upon grounds 


etc., Co., 43 Iowa 146. 
Minn. 389, 81 NW 204, 5438; Tarbell 

N. H.—Scott v. Whittemore, 

eal Allcott, 6 
Ory, 15 8bi4 PAL69 0! Ann Cas S065. 

Pa.—Union Storage Co. v. Speck, 
9 Lea 104. 

[a] As between the maker and 
ity for money advanced, the instru- 
contract subject to the rules applic- 
ground that such receipts are ne- 
applicable to that class of paper. 


Stewart v. Pheenix Ins. Co., 9 Lea 
(Tenn.) 104. 
[b] Where an oral contract for 


storage has preceded the giving of a 
warehouse receipt, such receipt, be- 
ing written and signed by only one 
of the parties, must embody the real 
contract, and if it does not do so 
this fact may be shown by parol. 
Windell v. Readman Warehouse Co., 
30 Wash. 469, 71 P 56. 

87. Bebee v. Moore, 3 F. Cas. No. 
1,202, 3 McLean 387; Wadsworth v. 
Allcott, 6 N. Y. 64; Hirsch v. Salem 
Mills Cos, 40). Ono 0.0 a> 949.0 68 
P 733; Gafford v. Globe Transfer, 
ete.. Co., 71 Wash. 204, 128 P 228. 

[a] Qlustration—A receipt for 
property to be held subject to the 
order of a third person may be im- 
peached unless the third person has 
incurred ‘some responsibility or done 
some act on the credit of it. Bebee 
v. Moore, 3 F. Cas. No. 1,202, 3 Mc- 
Lean 387. 

88. Comerford v. Smith, 82 
Div. 638, 81 NYS 610. 


App. 


1140 [22C.J.] 


and Satisfaction.*® When the receipt contains any- 
thing in the nature of an agreement upon the com- 
promise or settlement of disputed claims or un- 
liquidated damages that one party shall accept and 
receive from the other a certain sum of money or 
certain property in satisfaction and discharge, the 
paper signed is a contract between the parties and 
must be treated as such, and in the absence of 
fraud or mistake cannot be varied or contradicted 


by parol.*° 
[§ 1525] 


39. Contractual receipt generally 
see supra § 1522. 

40. . S—The Cayuga, 59 Fed. 
483, 8 CCA 188. 

Ala.—Motley v. Motley, 45 Ala. 
Dope 

Conn.—Bull v. Bull, 438 Conn. 455; 
Carter v. Bellamy, Kirby 291. 

Mass.—Squires v. Amherst, 145 
Mass. 192; 13 NE, 609; James v. 
Bligh, 11 Allen 4; Brown v. Cam- 
bridge, 3 Allen 474. 

Minn.—Cummings v. Baars, 36 
Minn. 350, 31 NW 449. 

Mo.—Hahs v. Cape Girardeau, etc., 
R. Co., 147 Mo. A.°262, 126 SW 524; 
Carpenter v. Jamison, 6 Mo. A. 216 
Laff ae Mo. 285]. 

N. Y.—Coon v. Knap, 8 N. Y. 402, 
59 AmD 502; Komp v. Raymond, 43 
App. Div. 32, 55 NYS 909 [app dism 
167 Nal¥. (573 mem, 60 NE 1113 
mem]; Howard v. Norton, 65 Barb. 
161; Kellogg v. Richards, 14 Wend. 
116; Downing v. Smith, 4 Redf. Surr. 


310. 
Oh.—Jackson “vi -Bly, 57 .Oh.. St. 
450, 49 NE 792; Seeman v. Ohio Coal 


Min. Co., 22 Ohs (CirtCts 3114 12On 
Cink Dec. 206; Ferris v. Goodin, 19 
On: Cire Ct. N. S. 477. 


R. I.— Vaughan v. Mason, 23 R. I. 
348, 50 A 390. 

Wis.—Richtman vy. Watson, 150 
Wis. 385, 1836 NW 797; Kammer- 
meyer v. Hilz, 107 Wis. i01, 82 NW 
689. 

Tllustrations.—(1) Where the 
words “in full release of all dam- 
ages sustained March 31, 1906,” were 
written on a pay roll above plaintiff’ s 
signature, and plaintiff, in considera- 
tion thereof, was paid a sum of 
money, such writing was not only 
a receipt, but also a release of plain- 
tiff’s right of action; and, in the ab- 
sence of pleadings properly repudiat- 
ing its execution, could not be con- 
tradicted by parol. Hahs v. Cape 
Girardeau, ete., R. Co., 147 Mo. A. 
262, 126 SW 524. (2) A writing in 
the following form: “This is to ac- 
knowledge receipt of Wingfield Wat- 
son of $1 and other good and valuable 
consideration in full payment, dis- 
charge and acquittance of all 
charges, claims and demands against 
him of whatsoever kind or -nature, 
and I do hereby acknowledge that 
all accounts and claims between us 
have been fully discussed, consid- 
ered and settled and this is a full 
discharge and settlement thereof,” 
cannot be impeached except for fraud 
or mistake. Richtman vy. Watson, 


150 Wis. 385; 397, 136 NW 797. 
41. U. S.—Fire Ins. Assoc. v. 
Wickham, 141 U. S. 564, 12 SCt 84, 


35 L. ed. 860; Leak v. Isaacson, 15 F. 
Cas. No. 8,160, Abb. Adm. 41; Thomp- 
son v. Faussat, 23 F. Cas. No. 13,954. 
Pet. C. C. 182; Thorne v. White, 23 
EF. Cas. No. 13,989, 1 Pet. Adm. 168. 

Ala.—Williams v. Shows, f97 Ala. 
596, 73 S 99; Stegall v. Wright, 143 
Ala. 204, 38 S 844; Rarden v. Cun- 
ningham, 136 Ala. 263, 34 S 26; Hun- 


nicutt Lumber Co. v. Mobile, ete., R. 
Co.e2- MlaaA.. 436,57 S) 73. 
Ark.—National Trust, etc., Co. v. 


Polke 123 sArkaee24, 183 SW hOB 
Cache Valley Lumber Co. v. Culver 


(6) Receipts in Full. According to 
the great preponderance of authority, the mere fact 
that a receipt expresses on its face that it is ‘‘in 


) v. Webster, 


EVIDENCE 


[§ 1526] r. 


1 


[§§ 1524-1526 


‘full’? of all demands or of certain demands does 
not make the instrument of such a contractual na- 
ture as to preclude the admission of parol evidence 
to vary its effect.*? 
which a contrary view has been asserted,*? and such 
a view is also indicated in some of the cases hold- 
ing that a receipt amounting to an accord and satis- 
faction cannot be Paes ay Be 

Releases. 


There are, however, cases in 


A release is usually an 


instrument of such a contractual nature that it is 


Co.,,.93. Ark. 383, 125° SW 430: 
see infra note 42. 

Cal.— Brown v. Crown Gold Milling 
Co., 150 Cal. 376, 89 P 86; Jersey 
Island Dredging Co. v. Whitney, 149 
Cal. 269, 86 P5089, 691. 

D. C.—Connell v. Vanderwerken, 
12 D. C. 242. 

Ga.—Walters v. Odom, 53 Ga. 286; 
Alexander v. Alexander, 46 Ga. 283. 

lll.—Walrath -v. Norton, 10 Ill. 
437; Howell v. Empire State Surety 
Co., 183 Ill. A. 220; Kastler v. Logg, 
160 Ill. A. 411; Switzer v. Gerten- 
bach, 122 ‘Ill. A. 26; Culver v. Belt, 
72 Ill. A. 619; Counselman v. Collins, 
Soil, MAL 6Se 

Ind.—Beedle v. State, 62 Ind. 26; 
Markel v. Spitler, 28 Ind. 488; Ohio, 


elCye a COn iW. Crumbo, u4 ind. Ay 
456, 30 NE 434. 

Iowa.—Mounce y. Kurtz, 101 Iowa 
192, 70 NW 119. 


Kan.—Clark v. Marbourg, 33 Kan. 


471, 6 P 548; American Bridge Co. v., 


Murphy, 13 Kan, 35. 

Ky.—Illinois Cent. R. Co. v. Man- 
ion; LITSM Ky ie Cunt SON 408 ouneyeLs 
2267, 101 AmSR 345. 

Mass.—Bard v. Wood, 3 Metc. 74; 
Tucker v. Maxwell, 11 Mass. 143. 


Mich.—Custard v. Hodges, 155 
Mich. 361, 119 “NW. 583; Hicks "v. 
Leaton, 67 Mich. 371, 24 NW 880; 
vane v. Glenn, 41 Mich. 112, 1 NW 

Minn.—Cummings v. Baars, 36 
Minn. 350, 31 NW 449. 

Miss.—Dewees v. Bostwick Lum- 


ber ete. (Cor, 
Mo.—Sawyer v. Walker, 
133, 102 SW 544; 


96 Miss. 253, 50 S 865. 
204 Mo. 
Bigbee v. Coombs, 
64 Mo. 529; Edwards v. Smith, 63 
Mo. 119; Dove v. Fansler, 132 Mo. A. 
669, 112 SW 1009; Wegmann v. Roth- 
well, 121 Mo. A. 413, 99 SW 59; Ire- 
land v. Spickard, 95 Mo. A. 53, 68 
SW 748; Lionberger v. Pohlman, 13 
Mo. A. 123; Slattery v. Bates, 8 Mo. 
A. 595. 

Nebr.—Barnett v. Pratt, 37 Nebr. 
349, 55 NW 1050. 
ue H.—Gleason v. Sawyer, 22 N. H. 

N. Y.—Komp v. Raymond, 175 
N. Y. 102, 67 NE 113; Ryan v. Ward, 
48 N. Y. 204, 8 AmR 539; Joslyn 
v. Capron, 64 Barb. 598; Colburn v. 
Lansing, 46 Barb. 87; Churchill v. 
Bradley, 43 N. Y. Super. 170; Tower 
v. Blessing, 29 Mise. 276, 61 NYS 
255; Hannon v. Gallagher, 19 Misc. 
347,43 NYS 492 faff 19 Mise. ‘721, 44 
NYS 1119]; Herold v. Fleming, 17 Mise. 
581, 40 NYS 690; Mildorf v. Mat- 
thews, 171 NYS 215; Tobey v. Bar- 
ber, 5 Johns. 68, 4 AmD 326; Ensign 
1 Johns. Cas. 145; Van 
Rensselaer v. Morris, 1 Paige 13. 
But see infra note 42. 

N. C.—Reid v. Reid, 13 N. C. 247, 
18 ae 570. 

D.—Coyle v. Due, 28 N. D. 400, 

149. ‘NW 122. 
Acct pean v. Poppleton, 3 Or. 

Pa.—Haverly v. State Line, etc., 
R. Co., 125 Pa. 116, 17 A 224; Megar- 
gel v. Megargel, 105 Pa. 475; Horton’s 
App., 38 Pa. 294; Gue v. Kline, 13 
Pa. 60; Moore vy. Robison, 47 Pa. Su- 
per. 72; Keim v. Kaufman, 4 Pa. 


within the rule prohibiting the admission of parol 
or extrinsic evidence to vary or contradict written 
contracts ;*# but such a writing may be so similar in 


But] Dist. 234, 15 Pa. Co. 539. 


Porto Rico.—Ereno vy. Peo., 2 Porto 
Rico Fed. 290. 

S: C.—Heller v. Charleston Phos- 
phate Co., 28 S. C. 224, 5 SE 611. 

Tex.—Rogers’ y. Tomlinson, (Civ. 
A.) 38 SW 244. 

Vt.—Jones vy. Campbell, 102 A 102; 
McLane v. Johnson, 59 Vt. 237, 9 A 
837; Sparhawk v. Buell, 9 Vt. 41. 
But see infra note 42. 

Wash.—Ailen v. Tacoma Mill Co., 
18 Wash, 216, 51°P 372. 

W. Va.—Anderson v. Davis, 55 W. 
Va. 429, 47 SE 157; Dolan v. Frei- 
berg, 4 W. Va. 101. 

Wis.—Seeger v. Manitowoc Steam 
Boiler Works, 120 Wis. 11, 97 NW 
485; Twohy Mercantile Co. v. Mc- 
Donald, 108 Wis. 21, 83 NW 1107; 
Smith v. Schulenberg, 34 Wis. 41. 
But see infra note 42. 

Newfoundl.—Goss v. Guardian Ins. 
Co., 7 Newfoundl. 805. 

[a] An indorsement on a note 
that payment had been received in 
full from certain of the signers may 
be shown to be a payment only of 
such signers’ share. Custard v. 
Hodges, 155 Mich. 316, 119 NW 583. 

[b] A distinction has been made 
between the receipt of money in full 
payment and the receipt of property 
or other security, but there is no 
good ground for such a distinction. 
Howard v. Norton, 65 Barb. (N. Y.) 


161. : 

42. Cache Valley Lumber Co. v. 
Culver Co., 93 Ark. 383, 125 SW 430; 
Kahn v. Metz, 88 Ark. 363, 114 SW 
911; Berrian vs New York, 27 N. Y. 
Super. 538; Vacheron v. Hildebrant, 
39 Misc. 61, 78 NYS 771; Sessions v. 
Gilbert, Brayt. (Vt.) 75; Conant v. 
Kimball, 95 Wis. 550, 70 NW 74. 

43. See supra § 1524. 

44. U. S—Du Pont de Nemours v. 
Kelly, 252° Fed. 523, 164 CCA’ ‘489: 
C. A.-Smith Lumber, etc., Co. v. ae 
ker, 224 Fed. 347; St. Louis, ete., R. 
ae v. Dearborn,: 60 Fed. 880, 9 CCA 
286. 

Ark.—Williams v. Chicago, ete., R. 
Co., 109 Ark. 82, 158 SW 967; Cleve- 
land-MecLeod Lumber Co, V. McLeod, 
96 Ark. 405, 1381 SW 878. 

CGolo.— Harvey v. Denver, ete, R. 
Co., 44 Colo. 258, 99 P 31, 130 AmSR 
120; Denver, ete., R. Co. v. Sullivan, 
2UeColos 302, at we <b Oe 

Conn.—Dwy v. Connecticut Co., 89 
Conn. 74, 92 A 883; AnnCas1918D 
270, LRA1915E 800; Allen vy. Ruland, 
79 Conn. 405, 65 A 1388, 118 AmSR 
146, 8 AnnCas 344; Drake vy. Starks, 
45 Conn. 96. 

Ga.—Smith v. Georgia R., etc., Co., 
131 Ga. 470, 62 SE 673; Pennsylvania 
Casualty Co. v. Thompson, 130: Ga. 
766, 61 SE 829. 

Ida.—Jensen v. McConnell, 31 Ida. 
ST LOS 202: 

Tll.— Clark v. Mallory, 185 Ill. 227, 
56 NE 1099 [aff 83 Ill. A. 488]; Meyer 
v. McKee, 19 Ill. A. 109. 

Iowa.—Seymour v. Chicago, etc., R. 
Co., 181 Iowa 218, 164 NW 352. 

Kan.—Atchison, etce., R. Co. v. Van- 
ordstrand, "67 Kany #386, °73eLe. wile: 
Drumm Flato Commn. Co. v. Bar- 
nard, 66 Kan. 568, 72 P 257. 


Ky.—Lanhan vy. Louisville, ete., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§1526%-1527] 


its character to a receipt that the rules of evidence 
applicable to a receipt may be applied and it may 
be explained, controlled, qualified, or even contra- 


dicted by parol evidence.*® 
Showing consent. 


351, 86 SW 680, 27 
Hitt v. Holliday, 2 Litt. 
sey cahtoncan v. Morgan, 5 La. Ann. 
Md.—Dronenburg vy. Harris, 108 
Md. 597, 71 A 81; Neidig v. White- 
ford, 29 Md. 178; Woollen v. Hillen, 
9 Gill 185, 52 AmD 690. 
Mass.—Rochester Tumbler Works 
v. Mitchell Woodbury Co., 215 Mass. 
194, 102 NE 438; Budro v. Burgess, 


197 Mass. 74, 83 NE 3818; Leddy v. 
Barney, 139 Mass. 394, 2 NE 107; 
Rice v. Woods, 21 Pick. 30; West 


Boylston Mfg. Co. v. Searle, 15 Pick. 
225; Deland v. Amesbury Woolen, 
etc., Mfg. Co., 7 Pick. 244; Wade v. 
Howard, 6 Pick. 492. 

Minn.—Phelan v. Edwards, 112 
Minn. 345, 128 NW 23; Thompson v. 
Layman, 41 Minn. 295, 42 NW 1061. 

Miss.—English v. New Orleans, 
ete; UX. Co, 100) Misssid%5,,56-S1665. 

Mo.—Matthews v. Phenix Ins. 
‘Co., 160 Mo. A. 557,:140 SW 968; Hahs 
v. Cape Girardeau, etc., R. Co., 147 
Mo. A. 262, 126 SW 524; Tate v. Wa- 
eek R. Co., 181 Mo. A. 107, 110 SW 
622. 

N. H.—Carpenter v. W. H. McEl- 
wain Co., 78 N. H. 118, 97 A 560. 

N. Y.—Van Bokkelen v. Taylor, 62 
N. Y. 105; Howlett v. Howlett, 56 
Barb. 467; Strong v. Dean, 55 Barb. 
337; Curro v. Altieri, 32 Misc. 690, 66 
NYS 499; Andrews v. Brewster, 9 
- NYS 114 [rev on other grounds 124 
N. Y. 433, 26 NE 1024]; Peet v. Cow- 
enhoven, 14 AbbPr 56;-Hoes v. Van 
Hoesen, 1 Barb. Ch. 379; Van Brunt 
Vv. me Brunt, 3 Edw. 14. 


C.—Lowe v. Weatherley, 20 
IN. C....358. 
Oh.—Cassilly v. Cassilly, 57 Oh. 


St. 582, 49 NE 795. 

R. I.—Vaughan y. Mason, 23 R. I. 
348, 50 A 390; Myron v. Union R. Co., 
Np. Wk2o4 2 AP66, 

Tenn—Mayberry v. Jackson, 4 
Hayw. 208. : 

Tex.—Rapid Transit R. Co. v. 
Smith, 98 Tex. 553, 86 SW 322; Ta- 
tum v. Orange, etc., R. Co., (Civ. A.) 
198 SW 348; Teague v. Ricks, 45 Tex. 
Civ. A. 226, 100 SW 794; Moore v. 
Missouri, ete.,¢R. Co., 30), Tex.» Civ. 
A. 266, 69 SW 997. 

Va.—wNorfolk, ete, R. Co. v. Mun- 
dy, 110 Va. 422, 66 SE 61. 

[a] Accordingly, it cannot be 
shown: (1) That a release was in- 
tended to embrace mattérs not speci- 
fied therein. Frost v. Brigham, 139 
Mass. 43, 29 NE 217; Brady v. Read, 
94 Nw YaiG3isei(2)a That. a release of 
all demands was not intended to in- 
elude a particular debt. Pierson y. 
Hooker, 3 Johns. (N. Y.) 68, 3 AmD 
467. - 

{b] A statute which permits in- 
auiry into the consideration of a 
sealed instrument does not alter the 
rule of the common law by which 
an instrument under seal operates 
per se as an extinguishment of the 
debt to which it refers and, although 
liable to be avoided by proof that it 
was obtained by fraud or duress, is 
not open to contradiction by parol 


evidence. Stearns v. Tappin, 12 N. Y. 
Super. 294. | 
{c] Release of one of several 


joint obligors.—In equity the intent 
of the parties may be shown for the 
purpose of restraining the general 
effect of a release of one of several 
joint obligors and preventing the re- 


Where an indorser of a note 
has joined in a sealed release of the maker’s lia- 
bility, his assent thereto may be shown by parol 
for the purpose of proving that, whatever its mean- 
ing, he has consented that it shall prevail, no mat- 
ter how he may be himself affected,*¢ | 


EVIDENCE 


[§ 1527] s. 


lease from operating to discharge 
the others. This does not explain, 
vary, or contradict the language of 
the instrument but shows something 
extrinsic to and outside of it. Mas- 
sey v. Brown, 4 S.C. 85. 

45. Cal.—Carpenter vy. Markham, 
172 Cal. 112, 155 P 644; San Pedro 
Lumber Co. v. Schroeter, 156 Cal. 158, 
103 P 888. 

Ind.—Scott v. Scott, 105 Ind. 584, 5 
NE 397. 

La.—Penny v. Weston, 4 Rob. 165. 


Mass.—Soule v. Soule, 157 Mass. 
451, 32 NE 663. 
Minn.—Thompson y. Layman, 41 


Minn. 295, 42 NW 1061. 
Vt.—Jones v. Campbell, 102 A 102. 


Wash.—Pickering v. Roeder, 104 
Wash, 539, 177 P 321. 
W. Va—Myers v. Taylor, 64 W. 


Va. 56, 61 SE 358. 

[a] A recital as to payment of 
the consideration may be contradict- 
ed. Soule v. Soule, 157 Mass. 451, 32 
NE 668. 

[b] A certificate under seal, of 
payment of a mortgage and note ac- 
companying it, authorizing the reg- 
ister of deeds to discharge the mort- 
gage on the record, has no element 
of a contract in it, and may, in an 
action on the note, be contradicted 
by parol. Thompson v. Layman, 4i 
Minn. 295, 42 NW 1061. 

Sieemine generally see supra § 


46. Arlington Nat. Bank v. Ben- 
nett, 214 Mass. 352, 101 NE 982. 

47. U. S.—Bast v. Ashland First 
Nat. Bank, 101 U. S. 93, 25 L. ed. 794; 
In re Bird, 180 Fed. 229; Smallwood 
v. Worthington, 22 F. Cas. No. 12,963, 
2"'CranchiGe Ca 43815 

Ala.—Griel v. Lomax, 86 Ala. 132, 
56 S 325. 

Ark.—Maxfield v. Jones, 106 Ark. 
346, 153 SW 584. 


Cal.—Burkett v. Doty, 32 Cal. A. 
337, 162 P 1042. 
Colo.—Torbert v. Montague, 38 


Colo. 325, 87 P 1145. 
Conn.—Galpin v. Atwater, 29 Conn. 


Hawaii—Ah Hoy v. Raymond, 19 
Hawaii 568. 

Ind.—Woodall v. Greater, 51 Ind. 
539; Rose v. Hurley, 39 Ind. 77. 

Iowa.—Evans y. Burns, 67 Iowa 
179, 25 NW 119. 

Ky.—Doty v. Dickey, 96 SW 544, 29 
KyL 900. 

Me.—Knowlton Platform, Co. 
v. Cook, 70 Me..143. 

Md.—Farrow v. Hayes, 51 Md. 498. 

Mass.—Flynn vy. Butler, 189 Mass. 


ete:, 


377, 75 NE 730; Munde v. Lambie, 
122 Mass. 336; Howard v. Howard, 
3 Metce. 548. 


Mich.—Haynes v. Hobbs, 136 Mich. 
117, 98 NW 978; Jennings v. Moore, 
83 Mich. 231, 47 NW 127, 21 AmSR 
601. 

Minn.—Jones v. Alley, 17 Minn. 
292. 

Mo.—State v. Hoshaw, 98 Mo. 358, 
11 SW 759; Swofford Bros. Dry 
Goods Co. v. Randolph, 151 Mo. A. 
385, 132 SW 255. 

N. H.—Gale v. Sulloway, 62 N. H. 
57; Currier v. Taylor, 19 N. H. 189. 

N. J.—Taylor v. Sayre, 24 N. J. L. 
647. 

N. Y.—Gick v. Stumpf, 204 N. Y. 
413, 97 NE 86; Emmett v. Penoyer, 
151 N. Y. 564, 45 NE 1041; Baird v. 
Baird, 145 N. Y. 659, 40 NE 222, 28 
LRA 375; Marsh v. McNair, 99 N. Y. 


(2EC7Iye Wal 


Transfers and Assignments. Where 
a transfer or assignment is clear and free from am- 
biguity parol evidence is not. admissible to change 
the scope of the instrument.%7 
any showing by the parties of parol reservations,*® 
or evidence adding to the terms of the instrument 
by showing a parol warranty *° or guaranty.®° But 
the true character of the instrument or transaction 
may be shown, at least in equity,5! and the rule 
does not exclude evidence which is consistent with 


This rule exeludes 


174, 1 NE 660; Durgin v. Ireland, 14 
N. Y. 322; Hanes v. Sackett, 56 App. 
Div. 610, 67 NYS 843; Cosgriff v. 
Dewey, 21 App. Div. 129, 47 NYS 
250 slat 164 IN. Yes in SS aN ER eiaaT9 


AmSR_ 620]; Graves v. Porter, 11 
Barb. 592. 
N. D.+—Reitsch v. McCarty, 35 


N. D. 555, 160 NW 694. 

Or.—Muir v. Morris, 80 Or. 378, 154 
P 117, 157 P 785; Murphy v. Panter, 
62 Or. 522,125 P 292; Smith v. Bay- 


er, 46 Or. 143, 79 P 497, 114 AmSR 


858. 
wee ga ee a v. Neel, 7 Watts 
oe C.—Arnold v. Bailey, 24 S. CG. 


Tex—Martin v. Gray, (Civ. A.) 159 
SW 118; Kalteyer v. Wipff, (Civ. A.) 
65 SW 207. 

Vt.—Fuller v. Hapgood, 39 Vt. 617. 

Wash.—Van Doren Roofing, etc., 
Co. v. Guardian Casualty, ete., Co., 
99 Wash. 68, 168 P 1124; Osburn v. 
Dolan, 7 Wash. 62, 34 P 433. 

W. Va.—Myers v. Taylor, 64 W. 
Va. 56, 61 SE 358; Houston v. Mc- 
Neer, 40 W. Va. 365, 22 SE 80. 

Wis.—Hahn vy. Doolittle, 18 Wis. 
196, 86 AmD 757. 

Ont.—Mills v. Kerr, 7 Ont. A. 769. 

[a] An assignment of a mortgage 
cannot be shown by parol to have 
been intended to be a discharge, ex- 
cept for the purpose of proving 
fraud. Howard v. Howard, 3 Metc. 
(Mass.) 548; Tyler v. Taylor, 8 Barb. 
(N. Y.) 585. S 

{b] An assignment for the bene- 
fit of creditors (1) is within the rule. 
Murphy v. Panter, 52 Or. 532, 125 P 
292; Mills v. Kerr, 7 Ont. A. 769. (2) 
Accordingly, parol evidence is not 
admissible to show by the conversa- 
tion of the parties when an assign- 
ment for the benefit of creditors was 
executed what debts were intended 
to be secured. Wilson vy. Hanson, 12 
Me. 58. (3) Where a creditor has 
accepted such an assignment in writ- 
ing, parol evidence cannot be admit- 
ted to show that there was any con- 
dition attached to the acceptance 
other than the conditions in the as- 
Signment. Arnold v. Bailey, 24 S. C. 
493. (4) Nor can it be shown that 
the assignment was intended to em- 
brace property not included therein. 


Driscoll v. Fiske, 21 Pick. (Mass.) 
503. 
48. Spies v. National City Bank, 


68 App. Div. 70, 74 NYS 64 [aff 174 
N. ¥.°222,°66 NE 736, 61 LRA. 193). 
49. Ala.—Griel v. Lomax, 86 Ala. 
132, 5 S 325. 
Ind.—Rose v. Hurley, 39 Ind. 77. 
Me.—Osgood v. Davis, 18 Me. 146, 
36 AmD 708. 


Minn.—Jones vy. Alley, 17 Minn. 
292. ; 
Wis.—Hahn v. Doolittle, 18 Wis. 


196, 86 AmD 757. 

50. O’Harra v. Hall, 18 F. Cas. No. 
10,468, 4 Dall. 340; Merchants’ Nat. 
Bank v. Bentel, 166 Cal. 473, 137 P 
25; Jones v. Alley, 17 Minn. 292. 

51. Ala.—Hieronymus v. Glass, 
120 Ala. 46, 23 S 674. 

Ark.——Mott v. Causey, 165 SW 636. 

Ill.—U. S. Wringer Co. v. Cooney, 
214 Ill. 520, 73 NE 803. 

Iowa.—Callender  v. 73 
Iowa 317, 35 NW 240. 

Kan.—Robinson v. Blood, 64 Kan. 
290, 67 P 842. 

Mass.—Kendail v. Equitable L. As- 
sur. Soc., 171 Mass. 568, 51 NE 464; 


Drabelle, 
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[§ 1528] +t. Wills. Parol evidence cannot be 
received to add to or vary a will,>* or to show that 
an instrument purporting to be a will, properly exe- 
euted as such, and fair and regular on its face, 
was not intended to operate as a will;>* but it is 
admissible to explain an equivocal clause.®* 
Not Contractual 


[§ 1529] u. Writings 


Minchin v. Minchin, 157 Mass. 265, 
32 NE 164. 
’ Mich.—Matthews vy. Forslund, 112 


Mich. 591, 70 NW 1105 


Mo.—Wittenauer v. Watson, 11 
Mo. A. 588. 

Pa.—Taylor v. Paul, 6 Pa. Super. 
496. 

Wis.—Gettelman v. Commercial 
Union Assur. Co., 97 Wis. 237, 72 
NW 627. 

[a] Evidence is admissible to 


show: (1) That a written assign- 
ment absolute in form was made 
with the understanding that the as- 
signee should collect the accounts 
and hold the proceeds as a_ trust 
fund for the assignor’s creditors. 
Matthews v. Forslund, 112 Mich. 591, 
76 NW 1105; Taylor v. Paul, 6 Pa. 


Super. 496. (2) That such an assign- 
ment was merely a pledge. Riley v. 
Hampshire County Nat. Bank, 164 


Mass. 482, 41 NE 679; Quick v. Tur- 
ner, 26 Mo. A. 29: Gettleman v. Com- 
mercial Union Assur. Co., 97 Wis. 
237, 72 NW 627. . (3) That such an 
assignment was intended merely as 
collateral security. Callender” v. 
Drabelle, 73 Iowa 317, 35 NW 240; 
Robinson v. Blood, 64 Kan. 290, 67 
P 842; Hamilton v. Whitson, 5 Kan. 
A. 347, 48 P 462; Dixon v. National 
L. Ins. Co., 168 Mass. 48, 46 NE 430; 
Wewton v. Fay, 10 Allen (Mass.) 
505; Fryer v. Rishel, 1 Walk. (Pa.) 
470; Gross v. Heckert, 120 Wis. 314, 
97 NW 952. Aliter in action at law. 
Ah Hoy v. Raymond, 19 Hawaii 568. 
(4) That a written assignment of a 
judgment on the margin thereof was 
for convenience of collection, and 
not a transfer of a beneficial interest 


therein. Wittenhauer v. Watson, 11 
Mo. A. 588. 
{b] Indorsement of a check in 


plank for the amount of a note does 
not preclude the indorser from ex- 
plaining the conditions under which 
he signed the check, merely because 
there was a written recital on the 
face of the check that it was in pay- 
ment of the note. U.S. Wringer Co. 
v. Cooney, 214 Ill. 520, 73 NE 803. 

Showing real nature of transaction 
generally see infra § 1679 

52. Helms v. Delaware County 
Trust, ete.,! Ins. Co., 35 Pa. Super. 
542: St. Louis Southwestern R. Co. v. 
Parks, 40 Tex. Civ. A. 480, 90 SW 343. 

{a] Tllustrations.—(1) Where a 
city contractor by an instrument in 
writing assigns to his surety, a 
trust company, all moneys due him 
by a city for the construction of a 
sewer, and the writing discloses no 
consideration and no inducements to 
its execution, and it is conceded that 
all the money paid on it did not be- 
long to the trust company, parol evi- 
dence is admissible to show that two 
persons who had indemnified the 
trust company for its contract of 
suretyship were entitled to share in 
the moneys under a parol agreement 
made with the trust company and 
the contractor at the time the as- 
signment was executed. Helms _ v. 
Delaware County Trust, ete., Ins. Co., 
35 Pa. Super. 542. (2) In an action 
for personal injuries, plaintiff, after 
obtaining a judgment, transferred to 
another by an instrument in writing 
a half interest in his judgment. The 
judgment was reversed, and on the 
retrial defendant read the transfer 
in evidence, and endeavored to show 
that the transferee had an interest 
in the case being tried,.and contend- 
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ed before the court and jury that he 
had such an interest. It was held, 
that it was competent for plaintiff 
to show by parol, in rebuttal of “de- 
fendant’s evidence and contention, 
that the transferee had no interest in 
the cause of action or judgment that 
might be obtained on the trial. St. 
Louis Southwestern R. Co. v. Parks, 
40 Tex. Civ. A. 480, 90 SW 843. 
Evidence not inconsistent with 
writing generally see infra § 1531. 
53. Cal. Francoeur v. Beatty, 170 
CaleT40; eT 5 i£0P) 1233 
Ga.—Doyal v. Smith, 28 Ga. 262. 
Pr ies thes Ve. Willitt) Ky Op: 
La.—Marks v. Loewenberg, 143 La. 


196, 78 S 444. 
Miss.—Chrisman v. Magee, 108 
136 NYS 


Miss. 550, 67 S 49, 901. 

N. Y.—In re Campbell, 
1086. 

N. C.—Chappell v. White, 146 N.C. 
571, 60 SE 635. 

Or.—In re Ely, 74 Or. 561,146 P 89, 
91 ofieit! Cye]\: 

S. C—Chesnut v. Strong, 10 S. C. 
Eq. 122. 

Pheer ie cae V.8Black,63i U..€y Q: 

[a] Agreement between testator 
and devisee.—Under Rev. Code (1905) 
§ 3118, providing that no conveyance 
or other act made subsequently to 
the execution of a will or relating to 
any property therein comprised, ex- 
cept an act by which such will shall 
be duly revoked, shall prevent the 
operation of the will with respect to 
any property disposed of by the tes- 
tator, parol evidence is inadmissible 
to show an agreement between tes- 
tator and his devisee by which the 
devisée promised to devise the prop- 
erty to a certain person. Chappell v. 
White, 146 N. C. 571, 60-SE 635. 

54. Brown v. Avery, 63 Fla. 355, 
58 S 34, AnnCas1914A 90. 

55. Doyal v. Smith, 28 Ga. 262; 
Temple v. Bradley, 119 Md. 602, 608, 
87 A. 394 [cit Cyc]; Re Campbell, 4 
pede 221, 23 OntWR 233, 7 DomLR 

Construction of language general- 
ly see infra §§ 1570-1606. 
is U. S.—In re Baird, 245 Fed. 


4, 
Ill—Smith v. Mayfield, 163 M11. 
447, 45 NE 157 [aff 60 Ill. A. 266]; 
Converse v. Independent Breweries 
Cose199 eLMACAVA1 372 

Md.—Courtney v. William Knabe, 
etc., Mfg. Co., 97 Md. 499, 55 A 614, 
99 AmSR 456, 

Mass.—Picard v. Beers, 195 Mass. 
419, 81 NE 246. 
Pe he oy pi v. Wright, 12 Mich. 


Mo.—Union Nat. Bank iv. Lyons, 
220 Mo. 588, 119 SW 540; Wild v. 
Western Union Bldg., ete., Assoc., 60 
Mo. A. 200. 

N. Y.—Winter v. Friedman, 111 
App. Div. 306, 97 NYS 733; Davidge 
v. Velie, 95 Mise. 511, 160 NYS 820; 
Leary v. Moore, 48 Mise. 551, 96 
NYS 266; McCrea v. Purmort, 16 
Wend. 460, 30 AmD 103. 

N. C.—Keaton v. Jones, 119 N. C. 
43, 25 SE 710. 

N. D.—Mulroy v. Jacobson, 24 N. 
D. 354, 1389 NW 697. 

Or.—Smith v. National Surety Co., 
Tt Or. 11s 149" P24 040. 

Tex —Childress y. Tate, (Civ. A’) 
148 SW 843; O’Neal v. Weisman, 39 
Tex. Civ. A. 592 88 SW 290; Nowlin 
Vv. Frichott, 11 Tex. Civ. A. 442, 32 Sw 


[§§ 1597-1529 


Amounting to Disposition of Property. A writing 
which does not vest, pass, nor extinguish any right 
either by contract, operation of law, or otherwise, 
but is used as evidence of a fact, and not as evi- 
dence of a contract or right, may be susceptible 
of explanation by extrinsie circumstances or facts.°® 
This rule applies to account books,®* bills of par- 


831; St. Louis, ete., R. Co. v. Turner, 

1 Tex. Civ. A. 625, 20 SW 1008. 
Vt.—Labbee v. Johnson, 66 Vt. 234, 

28 A 986; Houghton v. Carpenter, 40 


Vt. 588; Commercial Bank v. Clark, 
28 Vt. 325. 

Wis.—Clifford v. Baessman, 41 
Wis. 597. 


See also infra § 1714. 

[a] Thus the principle that parol 
evidence is inadmissible to vary a 
written contract does not apply to a 
document which, although entitled a 
bill of sale, does not actually con- 
tain all the necessary elements of a 
contract of sale. Houghton y. Car- 
penter, 40 Vt. 588. 

57. U. S.—Keene v. Meade, 3 Pet. 
ore L. ed. 581; Mack v. Adler, 22 Fed. 


Ala.—Murray v. Dickens, 149 Ala. 
240, 42 S 1081. 

Cal. Rice v. Heath, 39 Cal. 609. 

Conn.—Northford Rivet Co. 
Blackman Mfg. Co., 44 Conn. 183. 

Ill—McCall v. Moss, 112 Ill. 493. 
PUaS agPpe Ae: aye v. State, 62 Ind. 

Me.—Kennebec Sav. Bank vy. Fogg, 
83 Me. 374, 22 A 251. 

Md.—Barger v. Collins, 7 Harr. & 
Jt 218. 

Mass.—Pettey v. Benoit, 193 Mass. 
233, 79 NE 245; Langdon vy. Hughes, 
107 Mass. 272; Swift v. Pierce, 13 Al- 
len 136; Lee v. Wheeler, 11 Gray 236; 
James v. Spaulding, 4 Gray 451; Rob- 
inson v. Mansfield, 13 Pick. 139. 

Mich.—Robinson v. Mulder, 81 
Mich. 75, 45 NW 505. 

Mo.—Union Nat. Bank y. Lyons, 
220 Mo. 538, 119 SW 540. 

N. H.—Boston, ete., R. Co. v. Oli- 
ver, 32 N. H. 172; Pecker vy. Hoit, 15 
Nie: 44S 

N. J.—Park v. Miller, 27 N. J. L.. 


V- 


338. 

N. Y.—Aguirre v. Allen, 10 Barb. 
74 [aff 7 N. Y. 548, Seld. 35]; Ball 
v. Tibbits, 14 NYSt 306; Freer -v. 


Budington, 6. NYSt 319; Van Fleet v.. 
Ketcham, 6 NYSt 72. \ 

Pa.—-Shaeffer v. Sensenig; 182 Pa. 
634, 38 A 473; Chapin vy. Cambria Iron 
Co., 145 Pa. 478, 22 A 1041; Coverdill 
v. Heath, 12 Pa. Super. 15; Imhoff v. 
Smith, 3 Phila. 381; Jones y¥. Shack-— 
lett, 2 AmLJ 261. 

8. C—MecMillan v. North America 


ree Co., 78 S. C. 4338, 58 SE 1020, 
Tex.—Anderson _v. Walker, (Civ. 


A.) 49 SW 987. 

Wis.—Wiener v. Whipple, 53 Wis. 
298, 10 NW 4338, 40 AmR 775; Han- 
ey v. Engelrhann, 49 Wis. 278, 5 NW 

But compare Strong v. Kamm, 13 
Or. 172, 9 P 331 (holding that while 
an entry in an account book may be 
explained; evidence is not admissible 
to show that its meaning is con- 
trary to what its language imports). 

[a] Bank deposit book.—North- 
rop v. Hale, 72-Me. 275. 

{[b] An entry on the books of a 
bank (1) of a certain amount as a 
credit on a depositor’s account is not: 
conclusive of the bank’s liability to 
the depositor for that-amount, but 
may be explained by parol. Ander- 
son v. Walker, (Tex. Civ. A.) 49 SW 
937. (2) Parol evidence is also ad- 
missible to show that a depositor in 
a bank is the absolute owner of 
money entered to his credit as “trus- 
tee.”” Powers v. Provident Sav. Inst., 
124 Mass. 377. 

[c] After great lapse of time (in 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


.. 
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cels,°S letters,>° memoranda,®° receipts,*! statements 
of account,” statements of loss furnished to an in- 


the case at bar twenty-four years) 
parol evidence of the sum brought 
into the copartnership funds by one 
of the partners will not be allowed 
to prevail against an entry in the 
books of a much smaller sum credit- 
ed him on that account. Richardson 
v. Wyatt, 2 S. C. Eq. 471. 
_ [ad] The party offering the books 
in evidence cannot be permitted to 
explain or correct them by parol evi- 
dence. Mitchell v. Beck, 178 Iowa 
786, 156 NW 428, 160 NW 232. 

58. U. S.—Harris v. Johnston, 3 
Cranch 311, 2°L. ed. 450. 


Cal. Johnson v. Powers, 65 Cal. 
£79, 3: 2.6254 
Ga.—De Pauw v. Kaiser, 77 Ga. 


176, 3 SE 254; Bland v. Strange, 52 

Ga. 93. 

Ill.— Voltz v. Stephani, 46 Ill. 54. 

ie v. Thompson, 27 Kan. 
Me.—Grant v. Frost, 80 Me. 202, 13 

A 881; Shaw v. Wilshire, 65 Me. 485. 


Mass.—Leavitt v. Fiberloid Co., 1961 


Mass. 440, 82 NE 682, 15 LRANS 855; 
North Packing, ete., Co. v. Lynch, 196 
Mass. 204, 81 NE 891; Atwater v. 
Clanecy,, 107, Mass. 369; Stacy. v. 
Kemp, 97 Mass. 166; Frost v. Blanch- 
ard, 97 Mass. 155; Boardman v. 
Spooner, 13 Allen 353, 90 AmD 196; 
Hildreth v. O’Brien, 10 Allen 104; 
Dunham v. Barnes, 9 Allen 352; Cas- 
well v. Keith, 12 Gray 351; Hazard v. 
Loring, 10 Cush. 267; Fletcher v. 
Willard, 14 Pick. 464; Bradford v. 
Manly, 13 Mass. 139, 7 AmD 122. 

Hence owe v. Wright, 12 Mich. 
Rhee H.—Wallace v. Rogers, 2 N. H. 
Pee Y.—Filkins v. Whyland, 24 N.Y. 

S. C.—Bulwinkle v. Cramer, 27 S. C. 
376, 3 SE 776, 13 AmSR 645. 
‘“Vt.—Putnam v. McDonald, 72 Vt. 
whee A 159; Linsley v. Lovely, 26 Vt. 
128. 

N. B.—Magee v. Street, 6 N. B. 242. 

[a] Dlustration.—A writing read- 
ing: “100 Cases Eggs 3,000—19c. . 
-He to pay interest at 6% on amount 
exceeding deposits of $1.00 per case” 
—is nothing more than a mere bill 
of parcels with a statement of inter- 
est to be charged, and not a contract 
in writing, and hence parol evidence 
as to what the terms of the contract 
were was admissible. North Pack- 
ing, etc., Co. v. Lynch, 196 Mass. 204, 
81 NE 891. 

[b] A bill of particulars accom- 
panying goods sold, such as is gen- 
erally furnished by vendors, is not 
conclusive as to the terms on which 
the goods were sold. It is presump- 
tive evidence of a sale, but does not 
preclude the vendor from showing 
the actual facts. Sutton v. Crosby, 
54 Barb. (N. Y.) 80. 

59. See supra § 1512. 

60. U. S.—Salmon Falls Mfg. Co. 
vy. Goddard, 14 How. 446, 14 L. ed. 
493. 

Ala.—Mobile Marine Dock, etce., 
Ins. Co. v. McMillan, 31 Ala. 711. 

Cal.—Kreuzberger v. Wingfield, 96 
Galmelble ok, 09. Carpenter, gy: 
Hathaway, 87.Cal. 484,25 P 649; 
Toomy v. Dunphy, 86 Cal. 639, 25 P 
130; Rice v. Heath, 39 Cal. 609. 

Colo,.——Messenger. v. Woge, 20 
Colo. A. 275, 78 P 314. 

Conn.—Dale’s App., 57 Conn. 127, 
17 A 757; Annan v. Merritt, 13 Conn. 
478. 

Til.— Hills v. Hopp, 201 Ill. A. 554; 
Van Kirk v. Scott, 54 Ill. A. 681. 

Ind.—Kieth v. Kerr, 17 Ind. 284; 
Hitz v. Warner, 47 Ind. A. 612, 93 
NE 1005. 

Towa.—Hendrix v. Letourneau, 139 
Iowa 451, 116 NW 729. 

Kan.—Griffith v. Marsh, 85 Kan. 
693, 118 P 879; Schoen v. Sunderland, 
39 Kan. 758, 18 P i913. . 

Ky.—Atwater v. Cardwell, 54 SW 
960, 21 KyL 1297; Southern States 


ei << 
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ture.®4 


Coal, ete., Co. v. Moore, 4 KyL 716. 

Md.—Fisher v. Andrews, 94 Ma. 
46, 50 A 407. 

Mass.—Picard vy. Beers, 195 Mass. 
419, 81 NE 246; Pettey v. Benoit, 193 
Mass. 233, 79 NE 245; Wright v. An- 
derson, 191 Mass. 148, 77 NE 704; 
Morton vy. Clark, 181 -Mass. 134, 63 
NE 409; Whitney v. Eaton, 15 Gray 
225; Deshon vy. Merchants’ Ins. Co., 
11 Metc. 199. 

Minn.—Vaughan v. McCarthy, 63 
Minn. 221, 65 NW 249. 

Mo.—State v. Hoshaw, 98 Mo. 358, 
11 SW 759; Briggs v. Munchon, 56 
Mo. 467; Grath vy. Mound City Roof- 
ing Tile Co., 121 Mo. A. 245, 98 SW 
812; Hopkins vy. Harlin, 110 Mo. A. 
465, 85 SW 642; J. K. Armsby Co. v. 
Eckerly, 42 Mo. A. 299. 

N. H.—Fiske v. McGregory, 34 
ING eae 

N. J.—Perrine v. Cooley, 39 N. J. 
L. 449. 

N. Y.—Routledge v. Worthington 
Coiy 119 N., ¥..592, 238 NB 411: Brigg 
Vege GON Oe New Yi iD, clo WNGEIn Od, ab. 
AmR 63; Union Trust Co. v. Whiton, 
On Niaia Ven divers c0. ONY IWiakly. Digs, 106% 
Thomas v., Nelson, 69 N. Y.. 118; 
Smith v. Williams, 90 App. Div. 507, 
85 NYS 506; Lichtenstein v. Rabolin- 
sky, (D:  -ApD.)9DiV.. 66,0001 NV Sn toes 
Aguirre v. Allen, 10 Barb. 74 [aff 
7 N. Y. 548, Seld. 35]; Hurd v. Bo- 
vee, 7 NYS 241. 

Okl.—Carter Oil Co. v. Garr, 174 
LEO 

Or.—Haines v. Cadwell, 40 Or. 229, 
66 P 910; American Bridge, etc., Co. 
v. Bullen. Bridge Co., 29 Or. 549, 
46 P 1388. 

Pa.—Baltimore, etc., Steamboat Co. 
v. Brown, 54 Pa. 77. 

; S. C.—Stone v. Wilson, 5 S. C. L. 

28. 


Tenn.—Myers y. Taylor, 107 Tenn. 
364, 64 SW 719; Weisinger v. Gal- 
latin Bank, 10 Lea 330. 

Tex.—Johnson y. Portwood, 89 Tex. 
235, 84 SW 596, 787. 

Utah.—Steed v. Harvey, 18 Utah 
367, 54 P 1011, 72 AmSR 789. 

Vt.—Stannard v. Smith, 40 Vt. 513. 


Eng.—Malpas v. London, ete., R. 
COsp ple. ale Canbarcoos a SDICery AV. 
Cooper, 1 Q. B. 424, 41 ECL 608, 113 


Reprint 1195; Pharoah vy. Lush, 2 F. 
& F. 721; Harris v. Rickett, 4 H. & 
N. 1, 157 Reprint 734; Allen v. Pink, 
4 M. & W. 140, 150 Reprint 1376; 
Jeffery v. Walton, 1 Stark. 267, 2 ECL 
108. 

“The issue raised by the denial of 
the facts averred in such second 
count should have been submitted to 
the jury, unless there is some rule 
of evidence which excludes parol tes- 
timony of a contract of which a writ- 
ten memorandum has been made by 
the one party, although such written 
memorandum has not been accept- 
ed or concurred in by the other party 
in such manner as to make it the 
written contract of the parties relat- 
ing to the transaction. The so-called 
parol evidence rule has no applica- 
tion under such a state of facts.” 
Hendrix v. Letourneau, 139 lowa 
451, 453, 116 NW 729. 

[a] A memorandum of sales kept 
by a merchant showed that goods 
were charged to a third person and 
not to defendant. The merchant 
gave evidence of a conversation with 
a third person who requested that 
the bills for goods should be sent in 
his name, instead of defendant’s, be- 
cause of the latter’s request and fi- 
nancial condition. It was held that 
the evidence was competent in ex- 
planation of the account, so as _ to 
render defendant liable therefor. 
Pettey v. Benoit, 193 Mass. 233, 79 
NE 245. 

[b] An entry in a diary may be 
explained or contradicted by parol. 
Dale’s App., 57. Conn.:127,.17 A 757. 

[c] Instrument amounting to mere 
memorandum.—A written instrument 
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surer,°? and other writings of a noncontractual na- 


containing the venue, title, and num- 
ber of a suit, the names of the par- 
ties, and reciting that it was there- 
by agreed by and between the par- 
ties to the suit that the same be 
dismissed without costs, and that the 
garnishee be discharged, should be 
regarded as a mere memorandum for 
the disposition of the suit rather 
than a contract, and as such was 
open to explanation by parol. Wright 
PU cide 191 Mass. 148, 77 NE 


[ad] A memorandum given by a 
creditor to his debtor, stating the 
amount due on an account, cannot 
be contradicted by parol evidence, 
Gammage v. Walker, (Tex. Civ. A.) 


46 SW 916. 

61. See supra §§ 1520-1525. 

62. U. S.—Bank of British North 
America v. Cooper, 137 U. S. 473, 11 


ria 160, 34 L. ed. 759 [aff 30 Fed. 
( . 
fen re or eeeren v. State, 62 Ind. 
Md.—Barger v. Collins, 7 Harr. & 
Jey 2 Po: 
Mass.—Robinson vy. Mansfield, 13 


Eick Leas 
Mich.—Wheat v. Van Tine, 149 
Mich. 314, 112 NW 933. 
Mo.—Mooney v. Williams, 15 Mo. 


442. 
aa J.—Parker v. Miller, 27 N. J. L. 

Vt.—Putnam v. McDonald, 72 Vt. 
4, 47 A 159. 

[a] A receipted statement of ac- 
count is not a bill of sale, but may 
be varied by parol. Putnam v. Mc- 
Donald, 72 Vt. 4, 47 A 159. 

63. Smith v. National Surety Co., 
77 Or. 17, 21, 149 P 1040 (“This state- 
ment was Simply evidence of a sort 
which is not necessarily in writing, 
and is subject to correction or ex- 
planation as any other testimony”). 

64. See cases cited infra this note. 

[a] Advertisement of private sale. 
Tee v. Duncan, 2 La. A. (Orleans) 

[b] Notices of sale sent by bro- 
kers to their principal are not writ- 
ings of such a character as to pre- 
clude the admission of parol evi- 
dence to show the real transaction. 
Porters yi. wwWormser, 94 N.Y onal. 

[ce] Berth check.—Mann Boudoir 
Car Co. v. Dupre, 54 Fed. 646, 4 CCA 
540, 21 LRA 289. 

{d] Deposit ticket given to a 
bank.—Weisinger v. Gallatin Bank, 
10 Lea (Tenn.) 330. 

[e] Report of accident made to 
railroad company.—Diariotti v. Mis- 
souri Pac. R. Co., 262 Mo.. 1, 170 SW 
865. 

[f] Consignees’ reports.—In a 
suit by a broker for a shortage in 
measurement of lumber shipped by 
defendant to consignees under a con- 
tract making the consignees’ re- 
ports original evidence, such reports 
were not conclusive evidence, and 
might be contradicted by defendant. 
Chapman y. Marshall, 20 Ga. A. 215, 
92 SE 964. 

{g] An entry in the minutes of 

the county board of education pur- 
porting to authorize W’s employ- 
ment as principal of a high school, 
“Ukiah High School. Principal, 
B. Westerman, $1,500,’ not constitut- 
ing a contract of employment of W 
for a year at a salary of one thousand 
five hundred dollars, or any other con- 
tract; in an action to recover salary 
on the basis of such a contract, pa- 
rol evidence was admissible to ex- 
plain the entry by showing what 
it meant. Westerman v. Cleland, 12 
Cal. A 63, 106 P 606. 

{h] A representation made in 
writing may be contradicted by pa- 
rol, except’ where it operates by way 
of estoppel. Darke v. Bush, 57 Ga. 
180. 

{i] Written acknowledgment of a 
settlement made furnishes prima fa- 
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Noncontractual part of writing. An admission 
in favor of a third person, contained in a contract, 
but forming no part of the contract, may be contra- 
dieted by parol.® 

[§ 1530] C. Limitations of, and Exceptions to, 
Rule—1. Flexibility of Rule. ‘There is perhaps no 
rule of law or of evidence which is more flexible or 
subject to a greater number of exceptions than the 
rule which excludes parol evidence offered to vary 
or explain written documents.°° It has been said 
that in the multitude of exceptions much confusion 
has arisen, so that the exact limit to be placed upon 
the exceptions depends not only upon the peculiar 
facts of each case, but also to some extent upon 
the peculiar cast of thought of the individuals com- 
posing the court.®7 It may be stated generally, how- 
ever, that the courts have endeavored to adapt their 
rulings, either way, to the obvious demands of ab- 
stract justice in each particular case.°® The result 
is that, while the decisions are fairly uniform with 
respect to their abstract statements of the limita- 
tions of and exceptions to this rule, when the ques- 
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[§§ 1529-1531 


tion arises as to whether a case presenting a particu- 
lar state of facts comes within the general rule, or 
is taken out of it by one of the recognized limita- 
tions or exceptions, or again brought within it by 
one of the numerous limitations of and exceptions 


to those limitations and exceptions, the authorities 


are in many instances in hopeless conflict.% 

A statute which allows a party to call his ad- 
versary as a witness furnishes no ground for es- 
tablishing an exception to the parol evidence rule, 
for if the matter could thus be opened up, other 
witnesses might be called, and all the consequences 
which the rule is designed to prevent might fol- 
low.?° 

[§ 1531] 2. Evidence Not Inconsistent with 
Writing—a. In General. The parol evidence rule 
does not preclude the reception of parol evidence 
with reference to a matter evidenced by the writ- 
ing, where such evidence relates to a matter in pais, 
or is of such a character that it does not tend to 
vary or contradict the written instrument.71 Thus 
there is no objection to the admission of evidence 


cie evidence that the settlement em- 
braced all matters of account which 
at the time existed between the par- 
ties, but this, like any other ac- 
knowledgment, may be explained or 
contradicted. Wheeler v. Alexander, 
SZameCc. la. 161. 


65. Goodman vy. Reinowitz, 48 
Mise. 404, 95 NYS 534. 

66. I]].—Dillard v. Jones, 229 Ill. 
119, 82 NE 206, 11 AnnCas 82 

Minn.—Graham v. Savage, 110 


Minn. 510, 126 NW 394, 136 AmSR 
527, 19 AnnCas 1022. 
Mo.—Bassell v. Glover, 31 Mo. A. 


150. 

Pa.—Chalfant v. Williams, 35 Pa. 
212° 

Tex.—Stith v. Graham, (Civ. A.) 
146 SW 661, 662. 

Man.—Jackson v. Allan, 11 Man. 


6. 

“The rule that parol evidence is 
not admissible to vary or contra- 
dict a written statement is subject 
to many exceptions. Indeed, it is 
subject to so many exceptions that 
it often becomes a question of great 
difficulty to determine whether or 
not such parol evidence is admissi- 
ble.” Stith v. Graham, supra. 

{a] Exceptions allowed only when 
clearly justified.— ‘It should be pre- 
sumed that the rule as to the exclu- 
sion of parol evidence is founded on 
obviously sound public policy. Ex- 
ceptions to it are allowed only when 
clearly justified. The burden is on 
the proposer to show the necessity 
and propriety of the suggested ex- 
ception. An indiscriminate or a 
ready recognition of exceptions 
would practically annul the rule it- 
self. It would not only be an in- 
vitation to fraud and perjury, but it 
would deprive written contracts of 
their certainty, and render prudent 
men almost powerless to surely pro- 
tect themselves.” Graham v. Sayv- 
age, 110 Minn. 510, 513, 126 NW 394, 
136 AmSR 527, 19 AnnCas 1022. 

67. Hines v. Willcox, 96 Tenn. 
148, 338 SW 914, 54 AmSR 828, 34 
LRA 824, 832. 

“The cases, however, upon these 
exceptions to the general rule pre- 
sent a most vexed and perplexing 
branch of legal learning, the precise 
limits to the exceptions in applica- 
tion to particular cases contracting 
or enlarging according to the pecu- 
liar cast of thought or state of legal 
metaphysics of each individual judge; 
so that it may well be doubted 
whether the interest of society, and 
the honor of the law as a science 
claiming a reasonable degree of cer- 
tainty, would not have been alike 
promoted by a rigid adherence to the 


severe simplicity of the general 
rule.”” Richardson v. Thompson, 1 
Humphr. (Tenn.) 151, 155. 

68. Liebke v. Methudy, 14 Mo. A. 
65 [quot Bassett v. Glover, 31 Mo. 
A. 150]; Thompson v. McClenachan, 
IMA Sere 1& “Re (Parvo. oi33 

“There is scarcely any subject 
more perplexed, than in what cases, 
and to what extent, parol evidence 
shall be admitted. Not only have 
different men viewed the subject dif- 
ferently, but the same man, at dif- 
ferent times, has held opinions not 
easily reconciled, and I doubt wheth- 
er any lawyer of many years’ stand- 
ing, and much reflection, can say his 
mind has never wavered on this sub- 
ject. In theory, adhere to the writ- 
ing—neither see nor hear anything 
out of the deed, seems to sound well; 
and it would work well in practice, 
if all who gave instructions to scriv- 
eners were pertect; if all scriveners 
perfectly understood their instruc- 
tions, and put them on paper per- 
fectly according to law, and the 
whole was completed, by executing 
them at the time and in the order 
and manner which their nature and 
the law requires; but when this per- 
fection cannot be even imagined to 
exist in this world, and the want 
of it is as apparent in deeds and 
other writings, as anywhere else, the 
beautiful theory must yield to sub- 
stantial justice.’ ‘Thompson vy. Mc- 
Clenachan, supra. 

G2. Kennedy v. Erie, ete., Plank- 
Road Co., 25 Pa. 224, 225; Sylvester 
y. Porter, 11 Man. 98. 

“To reconcile the adjudicated cases 
with each other or with the rule it- 
self, would require great ingenuity, 
and perhaps be an impossible under- 
taking.” Kennedy y. Erie, etc., Plank- 
Road Co., supra. 

70. Kelly v. Cunningham, 1 Allen 
(Mass.) 4738. 

71. U. S.—Citizens’ Nat. Bank v. 
Da'visson, 229° U.S. 212, 38 SCt 625, 
57 L. ed. 1158: Carpenter 'yv. ‘Provi- 
dence Washington Ins. Co., 4 How. 
185, 11 L. ed. 931; Continental Gin 
Co. v. Stocker, 235 Fed. 1005; Stand- 
ard Scale, etc., Co. v. Reiter, 227 Fed. 
414, 142 CCA 110; Peters v. McLaren, 
218 Fed. 410, 134 CCA 198; Kemp, 
etc., Mfg. Co. v. Mitchell, 215 Fed. 
935 [aff 218 Fed. 848, 134 CCA 615]; 
Pennsylvania Casualty Co. v. White- 
way. 210 Fed. 782, 127 CCA 332; Mis- 
souri Pac. R. Co. v. Hall, 66 Fed. 868, 
14 CCA 153. 

Ala.—Kenner v. Almon, 80 S 449: 
Bowles v. Lowery, 181 Ala. 603, 62 
S 107; Loval v. Wolf, 179 Ala. 505. 
60 S 298; Satterfield v. Fidelity Mut. 
L. Ins. Co., 171 Ala. 429; 55 S- 200; 


Gates v. Morton Hardware Co., 40 S 
509; Florence Wagon Works vy. Trin- 
idad Asphalt Mfg. Co., 145 Ala. 677, 
40 S 49; Gates v. O'Gara, 145 Ala. 
665, 39 S 729; I,ouisville, etce., R. Co. 
v. Duncan, 187 Ala. 446, 34 S 988; 
Beck v. Simmons, 7 Ala. 71; Baker 
eaten 14 Ala. A. 224, 69 S 
2 


Ariz.—Title Guaranty, ete, Co. v. 
Nichols, 12 Ariz. 405, 100 P 825. 

Ark.—Hill v. Malvern First Nat. 
Bank, 129 Ark. 265, 195 SW 678; Fra- 
zer v. Decatur State Bank, 101 Ark. 
135, 141 SW 941; New Amsterdam 
Casualty Co. v. Union Sawmill Co., 
95 Ark. 140, 128 SW 8€1; Wolfort v. 
Hochbaum, 117 SW 525; St. Louis, 
ete., R. Co. v. Furlow, 89 Ark. 404, 
117 SW 517; Little Rock Cooperage 
Co. v. Gunnels, 82 Ark. 286, 101 SW 
729, 12 AnnCas 293; Bromley v. At- 
wood, 79 Ark. 357, 96 SW 356; Ses- 
Sions v. Peay, 21 Ark. 100. 

Cal.Lundeen vy. Ottis, 164 Cal. 
183,728 MP 335s 
Say. ? Bank “16r). Caley ssn gests me 
92; Union Trust, etc., Co. v. Best, 160 
Cal. 263, 116 P 737; Goodwin v. Fra- 
nich, (A.) 174 P 83; Allen v. Los Mo- 


linos Land Co., 25 Cal. A. 206, 1438 P- 


253; Morse v. Tochterman, 21 Cal. A. 
726, 132 P 1055; Langerman vy. Puri- 
tan Dining Room Co., 21 Cal. A. 637, 


132 P 617; Carver v. San Joaquin Ci-- 


ear” Co., © 16 Calse AS16141 te) OP 9 2) 
Bradley v. Bush, 11 Cal. A. 287, 104 
P 845: Eady v. American Amusement 
Co. 9 Gale” A. 6245 ° 999 PPL'S. 

Colo.—Kinderman v. Hersch, 53 
Colo. 561, 129 P 228; Whitehead v. 
Linn, 45 Colo. 427, 102 P 286; Stovell 
v. Alert Gold Min. Co., 38 Colo. 80, 87 
P 1071; Cross v. Kistler, 14 Colo. 571, 
235P) 903. 

Conn.—Murphy v. Schwaner, 84 
Conn. 420, 80 A 295; Taylor vy. Dan- 
ielsonville Cotton Co., 82 Conn. 220, 
72 A 1080; Hartford, etc., Transp. Co. 
v. Hartford First Nat. Bank, 46 Conn. 
Beet Daggett v. Whiting, 35 Conn. 

Del.—Stephens v. Green Hill Ceme- 
tery Co., 6 Del. 26. 

Fla.—Waters v. Southern Asphalt, 
ete., Co., 67 Fla. 440, 65 S 457; Mc- 
Nair, ete., Land Co. v. Adams, 54 Fla. 
550, 45 S 492; Sauthern L. Ins. ete., 
Co. v. Gray, 3 Fla: 262. 

Ga.—Atlanta v. Akers, 145 Ga. 680, 
89 SE 764; Robson v. Weil, 142 Ga. 
429, 83 SE 207; Sparta First Nat. 
Bank v. Hancock Warehouse Co., 142 
Ga. 99, 82 SE 481; Brown v. Madden, 
141 Ga. 419, 81 SE 196; Pavlovski v. 
Klassing, 1384 Ga. 704, 68 SE 511; 
Watters v. Rome, etc., R. Co., 133 Ga. 
641, 66 SE 884; Ford v. Lawson, 133 
Ga. 237, 65 SE 444; Garmany v. Law- 
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which is offered not to contradict or vary the terms | of a written agreement, but simply to explain how 


ton, 124 Ga. 876, 53 SE 669, 110 Am 
SR 207; Thompson y. State, 120 Ga. 
132, 47 SE 566; Kirkland v. Candler, 
114 Ga. 789, 40 SH 734; Dempsey v. 
Hertztield, 30 Ga. 866; Hopkins v. 
Watts, 27 Ga. 490; Strickland v. Mc- 
Elveen, 20 Ga. A. 320, 93 SE 24; Mat- 
thews v. Richards, 19 Ga. A. 489, 
91 SE 914; Cowart Co. v. Sheffield, 18 
Ga. A. 512, 89 SH 1101; Partin v. 
Edwards, 17 Ga. A. 834, 88 SE 745; 
Strickland v. Farmers’ Supply Co., 14 
Ga. A. 661, 82 SE 161; McCook v. Hal- 
liburton-Myers Co., 14 Ga. A. 381, 80 
SE 863; Coleman vy. Kea, 12 Ga. A. 
798, 78 SE 429; Luke v. Cason, 7 Ga. 
A. 183, 66 SE 493; McLamb v. Lam- 
bertson, 4 Ga. A. 558, 62 SE 107; Wil- 
ae v. Sargeant, 4 Ga. A. 35, 60 SE 
810. 

Hawaii.—tTesta v. Kahahawai, 12 
Hawaii 254. 

Ill.—People’s Gas Light, etc., Co. v. 
Stuckart, 286 Ill. 164, 121 NE 629; 
Peo. v. Burt, 267 Ill. 640, 108 NE 
708; McDonald vy. Danaly, 196 Ill. 
138, 63 NE 648 [aff 96 Ill. A. 380]; 
Chandler v. Morey, 195 Ill. 596, 63 
NE 512 [aff 96 Ill. A. 278]; Pool v. 
Marshall, 48 Ill. 440; Webster v. En- 
field, 10 Ill.-298; Heirsch v. Lorimer, 
ete. Con 196. Bl. eA 5643Gault_wv. 
Hunt, 183 Ill. A. 77; Petrea v. Hedi- 
ger, 173 Ill. A. 203; Van Norman v. 
Young, 129 Ill. A. 542 [aff 228 Ill. 
425, 81 NE 1060]; Wheaton v. Bart- 
lett, 105 Ill. A. 326. 

Ind.—Schmied v. Frank, 86 Ind. 
250; Webster y. Metropolitan Wash- 
ing Mach. Co., 29 Ind. 453; Marietta 
Glass Mfg. Co..v. Bennett, 60 Ind. A. 
435, 106 NE 419. 

Iowa.—Compton v. Hites, 169 NW 
401; Roberts v. Ozias, 179 Iowa 1141, 
162 NW 584; Empire Cream Separa- 
tor Co. v. Bair, 159 NW 976; Ball v. 
James, 176 Iowa 647, 158 NW 684; 
Matson v. Mitchell, 156 NW _ 838; 
Witthauer v. Wheeler, 154 NW 423; 
Erickson v. Johnson, 172 Iowa 12, 
152 NW 575; Horner v. Maxwell, 171 
Iowa 660, 153 NW 331; Sutcliffe v. 
Pence, 156 Iowa 648, 137 NW 1026; 
Beatle v. Roberts, 156 Iowa 575, 137 
NW 1006, AnnCas1915B 770; Kurtz v. 
Payne Inv. Co., 156 Iowa 376, 135 
NW 1075; Ashby v. McNary, 134 NW 
554; Rhomberg v. Avenarius, 135 
Towa 176, 112 NW 548; Mann v. Tay- 
lor, 78 Iowa 355, 43 NW 220; Ault- 
man v. Wheeler, 49 Iowa 647; Collins 
v. Gilson, 29 Iowa 61. 

Kan.—Lyon County State Bank v. 
Schaeffer, 102 Kan. 868, 171 P 1159; 
Menrow v. Pool, 92 Kan. 732, 738, 141 
P 1134 [cit Cyc]; Maffet v. Schaar, 89 
Kan. 403, 131 P 589; Wuester v. To- 
peka, etc, R. Co., 85 Kan. 636, 118 
P 1054; Austin v. Ballard, 84 Kan. 
619, 114 P 1084; Hull v. Allen, 84 
Kan. 207, 113 P 1050. ; 

Ky.—Short v. Reserve Loan L. Ins. 
Co., 175 Ky. 554,.194 SW 773; Con- 
necticut F. Ins. Co. v. Moore, 154 Ky. 
18, 156 SW 867, AnnCas1914B 1106; 
Louisville First Nat. Bank v. Bickel, 
143 Ky. 754, 137 SW 790; R. Morgan 
Coal Co. v. Louisville Coal, ete., Co., 
141 Ky. 1, 131 SW 1054; Martin v. 
Ferguson, 103 SW 257, 31 Kyl 590; 
Wood v. Lee, 5 T. B. Mon. 50; Wil- 
liams v. Hall, 2 Dana 97. 

La.—Pinard v. Holton, 30 La. Ann. 
167; Bozant’s Suce., 6 La. Ann. 588; 
Warfield v. Ludewig, 9 Rob. 240; 
Blanchard v. Lockett, 4 Rob. 370; 
Terrell v. Cutrer, 1 Rob. 367; Brown 
v. Cobb, 10 La. 172; Chew v. Chinn, 7 
Mart. N. S. 532. 

Me.—Chamberlain v. Dover, 13 Me. 
466, 29 AmD 517. 

Md.—Knahe v. Bowles, 123 Md. 475, 
91 A 567; Planters’ Mut. Ins. Co. v. 
Deford, 38 Md. 382; Groshon v. 
Thomas, 20 Md. 234. ; 

Mass.—Goldenberg v. Taglino, 218 
Mass. 357, 105 NE 883; Drake v. Al- 
jen, 179 Mass. 197, 60 NE 477; Allin 
v. Whittemore, 171 Mass. 259, 50 NE 
618; Hemenway v. Bassell, 13 Gray 
OLStale 


Mich.—Steel Furniture Co. v. 
Pearce, 170 NW 80; Seaman v. 
Rindge, 195 Mich. 417, 161 NW 919; 
Appleby v. Sperling, 194 Mich. 681, 
161 NW 873; Sturges v. Detroit, etc., 
R. Co., 166 Mich. 231, 131 NW 706; 
Chase v. Michigan United R. Co., 165 
Mich. 493, 131 NW 118; Superior 
Drill Co. v. Carpenter, 150 Mich. 262, 
114 NW 67; Saxton v. Pells, 98 Mich. 
340, 57 NW 169; De Camp v. Scofield, 
(5 Mich. 449, 42 NW 962; Hicks v. 
Leaton, 67 Mich. 371, 34 NW 880. 

Minn.—Davidson y. Hurty, 116 
Minn. 280, 133 NW 862, 39 LRANS 
824; Rugland v. Thompson, 48 Minn. 
539, 51 NW 604. 

Miss.—Merchants’, ete, Bank v. 
Smith, 107 Miss. 105, 64 S 970. 

Mo.—Chouteau v. Goddin, 39 Mo. 
229, 90 AmD 462; Pixlee v. Buick Mo- 
tor Co. (A.) 198 SW 86; Feren v. Ep- 
person. Inv. Co., (A.) 196 SW 435; 
Lyke v. American Nat. Assur. Co., 
(A.) 187 SW 265; Campbell v. Hay- 
den, 181 Mo. A. 681, 168 SW 3638; 
Burns v. Limerick, 178 Mo. A. 145, 
165 SW 1166; Wallace v. Prudential 
ins: 1Oo., £1:74 «Moss A110) 1571 4Siw 
1028; Pulitzer Pub. Co. v. McNichols, 
176 Mo. A. 709, 153 SW 562; Muehling 
v. Magee, 168 Mo. A. 675, 153 SW 
787; Carpenter vy. Gruendler Mach. 
Co., 162 Mo. A. 296, 141 SW 1147; Con- 
soligated Coal Co. v. Mexican Fire- 
Brick Co., 66 Mo. A. 296. 


Mont.—Carman v. Staudaker, 20 
Mont. 364, 51 P 738. 
Nebr.—Pierce v. Domon, 98 Nebr. 


120, 152 NW 299; Voight v. Voight, 
96 Nebr. 465, 473, 148 NW 83 [cit 
Cyc]; Doll v. Getzschmann, 90 Nebr. 
370, 188 NW 417, AnnCasi913A 580; 


Emery v. Hanna, 4 Nebr. (Unoff.) 
491, 94 NW 973. 

N. Y.—Beattie v. New York, etc., 
Constr. Co, 1965 N. YY. 346,,89 NE 


831; Stokes v. Polley, 164 N. Y. 266, 
58 NE 133 [rev 30 App. Div. 550, 52 
NYS 406]; Kumberger v. Congress 
Spring Co.,. 158 N.Y. 339, 53 NE. 3 
[rev 8 App. Div. 96, 40 NYS 396]; 
Cassin vy. Stillman-Delehanty-Ferris 
Co., 185 App. Div. 63, 172 NYS 754; 
Smith v. Roosa, 183 App. Div. 126, 
170 NYS 225; Ozard Cooperage, etc., 
Co. v. Kimont, 171 App. Div. 48, 156 
NYS 849; Corn v. Bergmann, 145 App. 
Div. 218, 129 NYS 1049; Ryan v. 
Sullivan, 1438 App. Div. 471, 128 NYS 
632; Cohen v. Giveen Mfg. Co., 141 
App. Div. 616, 126 NYS 505; Night- 
ingale v. Eagle. 141 App. Div. 386, 
126 NYS 339; Slade v. Squier, 133 
App. Div. 666, 118 NYS 278; Stud- 
well v. Bush Co., 126 App. Div. 818, 
111 NYS 293; Hoag v. Owen, 60 Barb. 
34; O’Beirne v. Lloyd, 31 N. Y. Su- 
per. 19 [rev on other grounds 43 
N. Y. 248]; Clarke v. Meigs, 23 N. Y. 
Super. 337; Lovell v. Alton, 82 Mise. 
431, 148 NYS 995; Slutzk v. Roth, 71 
Mise. 441, 128 NYS 668; Bernheimer 
v. Prince, 29 Mise. 308, 60 NYS 449 
{aff 27 Misc. 831, 58 NYS 392]; Her- 
old v. Fleming, 17 Misc. 581, 40 NYS 
690; Walker v. Hubert, 6 Mise. 122, 
26 NYS 46; Goldberg v. Goldstein, 
170 NYS 951; Kelly v. United Cigar 
Stores Co., 170 NYS 933; Federal 
Sign System v. Berger, 149 NYS 936; 
Bond v. Vandegrift, 128 NYS 1078; 
Reedy El. Co. v. Berman, 107 NYS 


59. 

N. C.—Harvell v. Haynes Auto Co., 
98 SE 377; Keener vy. Graham County 
Lumber Co., 175 N. C. 701, 96 SE 98; 
Sumner v. Graham County Lumber 
Com lis INCei65 47 96 7S Hy 97s Acme 
Mfg. Co. v. McCormick, 175 N. C. 277, 
95 SE 555, LRA1918F 570; American 
Potato Co. v. Jenette, 172 N. C. 1, 89 
SE 791; Adickes v. Drewry, 171 N. C. 
667, 89 SE 28; Huffman v. Gaither 
Lumber Co., 169 N. C, 259, 85 SE 148; 
Buie v. Kennedy, 164 N. C. 290, 80 SE 
445; A. L. Arundell Co. v. Ivey Mill 
Cor), 1644N., Ce 238, 80° SH 284; Ste- 
phens v. Midyette, 161 N. C. 323, 77 
SE 243; Mace v. Southern R. Co., 151 
N. C. 404, 66 SE 342, 24 LRANS 


abd Griffith v. Roseborough, 52 N. C.- 


5 
N. D.—Strassheim v. McGuire, 37 
N. D. 289, 164 NW 26; Heald v. 
strong, 24 N. D. 120, 148 NW 1114. 
Oh.—Hartman vy. Midland Tract. 
Co., 27 Oh. Cir. Ct. 664; McKenzie v. 
Buchamann, 25 Oh. Cir. Ct. N. S. 529; 
Aronson v. Frankfort Chair Co. 21 
OK. Cire CLIN. Se 30. ; 
Okl.—First State Bank v. Menasco, 
55 Okl. 748, 155 P 261; Cohee v. Tur- 
ner, 37 Okl. 778, 1382 P 1082: Atkin- 
son, etc., R. Co. v. McCluskey, 30 Okl. 
(11, 120 P 985; Threlkeld vy. Steward, 
ee Okl. 4038, 103 P 6320, 138 AmSR 
Or.—Condon Nat. Bank v. Rogers, 
60 Or. 189, 118 P 846, AnnCas1914A 
101; Morse v. Whitcomb, 54 Or. 412, 
102 P 788, 103 P 775, 135 AmSR 822. 
5 Pa-——Brown v. Beecher, 120 Pa. 
590, 15 A 608; Dubois v. Bigler, 95 
Pa. 203; Jackson *. Gunton, 26 Pa. 
Super. 203 [aff 218 Pa. 275, 67 A 467]; 
In re Hunsecker, 6 Pa. Dist. 202, 19 
Pa. Co. 14; Hess v. Weingartner, 5 
Pa. Dist. 451; Emrick v. Groome, 4 
Pa. Dist. 511; Weaver v. Paul, 4 Pa. 
Dist, 492,16 Pa Co. 4740" 4) Dauph: 
Co. 305; In re Phelps, 4 Pa. Dist. 258, 
7 Kulp 485; Volkenand vy. Drum, 2 
Pa. Dist. 161; Franklin Trust Co. v. 
Site Run Coal Min. Co., 32 Pa. Co. 
Porto Rico.—Mouroig v. Cordova, 
23 Porto Rico 734. 
det I.—Fuller y. Atwood, 13 R. I. 
S. C.—Berry v. Marion County 
Lumber, Co.) 108 Sar C2 1085 93 5S 
328; Herndon v. Wardlaw, 100 S. C. 
1, 84 SE 112; Bennettsville, ete., R. 
Co. v. Glens Falls Ins. Co., 96 S. Cc. 
44, 79 SE 717; Whittle v. Tompkins, 
94° S. C. 237, TT SE 929: Martin vy; 
Home Bank, 92 S. C. 226, 75 SE 404; 
Marshall v. Columbia, etc., St. R. Co., 
73 S. C. 241, 53 SE 417, 4 LRANS 746; 
Virginia-Carolina Chemical Co. v. 
HSirven, (57) Sa C. 445) Sh SH745- 
Bickley v. Commercial Bank, 43 S. C. 
528, 21 SE 886; Williams v. Cochran, 
Seer dan 4b. 3 
S. D.—Inrer Shoe Tire Co. vy. 
Brown, 39 S. D. 100, 1683 NW 572; 
Elliott v. Chicago, etc., R. Co., 38 
S. D. 371, 161 NW 347; Loisseau v. 
Gates, 31 S. D. 227, 140 NW 258, Ann 
Cas1915D 1157; Schmidt v. Musson, 
20 S. D. 389, 107 NW 367; McCormick 
Harvesting Mach. Co. v. Yankton 
Sav. Bank, 15 S. D. 196, 87 NW 974. 
Tex.—St. Louis, ete, te COMsRYS 
Thomas, (Civ. A.) 167 SW 784; Ge- 
neres v. Security L. Ins. Co. of Amer- 
ica, (Civ. A.) 163 SW 3886; Stewart 
v. Western Union Tel. Co., (Civ. A.) 
158 SW 1034; Atchison, etc., R. Co. 
v. Fiedler, (Civ. A.) 158 SW 265; 
Gilbert v. Finberg, (Civ. A.) 156 SW 
507; Altgelt v. Gerbic, (Civ. A.) 149 
SW 233; Guillory v. Allums, (Civ. 
A.) 147 SW 685; Interstate Sav., etc., 
Co. v. Hornsby, (Civ. A.) 146 SW 960; 
Gilmore v. O’Neil, (Civ. A.) 139 SW 
1162; Syler v. Culp, (Civ. A.) 138 SW 
175; Adamsv. Garner, (Civ. A.) 133 SW 
896; Floresville Oil, ete.,Co.v. Texas 
Refining Co., (Civ. A.) 118 SW 194; 
Keck v. Woodward, 53 Tex. Civ. A. 
267; 116 SW. 75° Gulf, ete, R. Con nv. 
Cunningham, 51 Tex. Civ. A. 368, 113 
SW 767; Selkirk v. Watkins, (Civ. A.) 
105 SW, 1161; Texas, etc., R. Co. v. 
Stewart, 43 Tex. Civ. A. 399, 96 SW 
106; Gravity Canal Co. v. Sinsk, 43 
Tex. Civ. A. 194, 95 SW 724; South- 
ern Kansas R. Co. v. J. W. Burgess 
Co., (Civ. A.) 90 SW 189; Peeples v. 
Slayden-Kirkey Woolen Mills, (Civ. 
A.) 90 SW 61; Missouri, etce., R. Co. 
v. Foster, (Civ. A.) 87 SW 879; Cavin 
vy. Wichita Valley Townsite Co., 36 
Tex. Civ. A. 336, 82 SW 342; Harper 
v. Marion, County, 33 Tex. Civ. A. 
653, 77 SW 1044; Lord v. New York 
opLNSa GO 2, DOxXa Glvs WAL alodre oD 
SW 699 [aff 95 Tex. 216, 66 SW 290, 
93 AmSR 827, 56 LRA 596]; Jenkins 
v. Darling, (Civ, A,) 56 SW 931; Lea 
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it is to be carried out,’? or to prove that one party 
has, according to the terms of the writing, made 
an election respecting the manner of its perform- 
ance.7® Qn the same principle it has been held that 
a particular mode of payment or discharge agreed 
on by the parties may be proved by parol. ie 
evidence of representations made at the time of the 
execution of the instrument is admissible where it is 
offered only for the purpose of showing what the 
terms of the instrument would have passed if the 


v. Union Cent. L. Ins. Co., 
Civ. A. 451, 43 SW 927; Crutcher v. 
Schick, 10 "Tex. Civ. A. 676, 32 SW 
75; Hikel v. Randolph, 6 Tex. Civ. 
Ac 421, 25 SW “62. 

Utah.—Child v. Gillis Constr. Co., 
42 Utah 120, 129 P 356. 

Vt. —Wells Vv. Foss, 81 Vt. 15, 69 A 
155; Dano v. Sessions, 65 Vt. 79, 26 
A 585; Lemington v. Blodgett, 37 Vt. 
210. 

Va.—Lawson v. Hobbs, 120 Va. 690. 
91 SE 750; Kirkbride v. Keys Planing 
Mill Co., 116 Va. 680, 82 SE 750; 
Chesapeake, etc. R. Co. v. Swartz, 
115 Va. 723, 80 SE 568; Richmond Ice 
103 Va. 465, 


COV: Crystal Ice Co: 
79 Va. 


49 SE 650; Tuley v. Barton, 


387; Harvey v. Skipwith, 16 Gratt. 
(57 Va.) 410. 
WAsh.—Philips v. Newoe, . 101 


Wash. 234, 172 P 355; County v. Car- 
stens, 68 Wash. 176, 122 P 999; Har- 
stad v. Olson, 57 Wash. 264, 106 P 
741; Roebling’s Sons Co. v. Wash- 
ington Alaska Bank, 56 Wash. 102, 
105 P 174; Passow v. Kirkwood Dis- 
tillery Co., 54 Wash. 196, 103 P 34; 
Brockway Vv. Abbott, 37 Wash. 263, 719 
P 924; Windsor v. St. Paul, ete. R. 
Coz 37 Wash. 156, 79 P 613, 3 AnnCas 
62; Blewitt v. Bash, 22 Wash. 536, 
Giles Os 

W. Va.—Bachinsky v. Federal Coal, 
etc., Co., 78 W. Va. 721, 90 SE 227; 
South Penn Oil Co. v. Blue Creek 
Dev. Co., 77 W. Va. 682, 88 SH 1029, 
Schreiber v. Miller Supply Cos, 17 
W. Va. 236, 87 SE 353; Flannigan v. 
Monongahela Tie, eta, Co., TaN it Vidi. 
158, 87 SE 165; ‘Winton Vv. McGraw, 
60 W. Va. 98, 54 SE 506. 

Wis.—Evansville Bank vy. Kurth, 
167 Wis. 43, 166 NW 658; Morehouse 
v. Voight, 151 Wis. 580, 139 NW 423; 
Hankwitz v. Barrett, 143 Wis. 639, 
128 NW 430; Lathrop v. Humble, 120 
Wis. 3315 97 NW 905; Simanek v. 
Nemetz, 120 Wis. 42, 97 NW 508; 
Marsh vy. Pugh, 39 Wis. 507; State v. 
Hilmantel, 23 Wis. 422. 

Wyo.—J. W. Denio Milling Co. v. 
Malin, 25 Wyo. 143,.165 P 1113; Lona- 
paugh v. Morrow, 11 Wyo. 17, TOM 


724. 
B. C.—Lewis v. Hughes, 13 B. C. 


228. 

Ont.—Adamson v. Yeager, 10 Ont. 
A.. 477; Harris v. Moore, 10 Ont. A. 
10; 

Sask.—Willoughby v. Saskatche- 
wan Valley Land Co., 3 Sask. L. 130; 
Cross v. Douglas, 3 Sask. I. 97. : 

{a] MTiustrations.—(1) Parol evi- 
dence that a note payable in ‘“‘dol- 
lars” was not to be paid in bonds 
or coupons, but in specie, would not 
be contradictory of, but consistent 
with, what is expressed on its face. 
Sessions v. Peay, 21 Ark. 100. (2) 
Where a bill of sale recites that the 
two purchasers “gave his note” for 
a certain sum, each may show by pa- 
rol that his note was for half the 
amount. lLafariere v. Sanglair, 12 
Mant. VGluane soon Co), oll a Siite CO 
declare a certain instrument a statu- 
tory assignment, parol evidence that 
the maker was insolvent, and con- 
veyed all his property under the in- 
strument, is admissible. Lochte y. 
Blum, -10' Tex. Civ. A. 385;"30' SWw.-925. 
(4) An agreement ‘between the hold- 
er and the payee of notes, secured by 
a deed of trust to substitute other 
notes secured by a different deed of 


17 Tex.) trust may be shown by parol. 


EVIDENCE 


passed.*® 
And 
is 1532] 


hin- 
ville v. Savage, 58 Mo. 248. (5) Dec- 
larations by assured that a life in- 
surance policy payable to his es- 
tate belonged to his sister are: not 
incompetent as tending to vary the 
terms of a written instrument, where 
the policy is subject to gift. Lord 
v. New York L. Ins. Co., 27 Tex. Civ. 
A. 139, 65 SW 699 [aff 95 Tex. 216, 
66 SW 290, 98 AmSR 827, 56 LRA 
596]. (6) Evidence that the person 
mentioned as purchased in a sheriff’s 
return purchased for others does not 
contradict the return. Jackson v. 
Gunton, 26 Pa. Super. 203 [aff 218 
Pa. 275, 67 A 467]. (7) Parol evidence 
may be received to show at what 
time control of premises was taken 
under a lease. Goldberg v. Goldstein, 
170 NYS 951. (8) In an action by a 
lessee against a lessor for breach of 
contract in failing to stop a leak in 
the roof of the building leased, the 
lessee may prove by parol the pur- 
pose for which the lessor knew the 
building was rented, as this does not 
add anything to the written contract, 
but only goes to show the amount 
of damage properly chargeable 
against defendant, and what the par- 
ties must be presumed in reasonable 
contemplation to have foreseen would 
be a probable consequence of the 


breach. Dempsey v. Hertzfield, 30 
“Ga. 866. 
[b] Parol evidence of the exist- 


ence of a deed by proof of iis recog- 
nition by the grantor and grantee 
therein is competent and does not 
alter or contradict the deed. Vin- 
cent v. Means, 207 Mo. 709, 106 SW 8. 

[c] The time of origin of an in- 
debtedness for which a note was giv- 
en may be shown by parol. Arm- 
Fes, v. Carwile, 56 S. C. 463, 35 SH 

[d] Mortgages deposited for rec- 
ord on same day.—Where two mort- 
gages on the same land are executed 
and deposited for record on the same 
day, parol evidence is admissible, on 
the issue of priority, to determine 
which was first deposited with the 
recorder. Spaulding v. Scanland, 6 
B. Mon, (Ky:) 353. 

[e] Where parol evidence may or 
may not contradict a written con- 
tract, it should not be admitted. 
Tufts v. Morris. 87 Mo. A. 98. 

72. U. S.—Atlantic Terra Cotta 
Co. v. Masons’ Supply Co., 180 Fed. 
832,-103 CCA 462. 

Ark.—Kansas City, ete, R. Co. v. 
Smithson, 113 Ark. 305, 168 SW 555. 

Conn.—Shopper Pub. Co. v. Skat 
Cov '90 Conn. "317, 97: tA 81%. 

Ga.—Fountain v. Hagan Gas En- 
gine, etc., Co., 140 Ga. 70, 78 SE 423; 
Foote, ete, Co. v. Southern Wood 
pnt hee Co, 11 ‘Ga. A. 164, %41Sh 

Mass.—Gardner .v. Denison, 217 
Mass. 492, 105 NE 359, 51 LRANS 
1108. 

N. J.—Willis v. Fernald, 33 N. J. 
Le, 206.7% . 

N. C.—Smith Premier Typewriter 
Co. v. Rowan Hardware Co., 143 N. C. 
97, 55 SH 417. 

§. C.—Baston v. Woodbury, 71 S. C. 

50, 50 SE 790. 

Tex.—Missouri, ete, R. Co. v. 
Stark Grain Co.. 103 Tex. 542,: 131 
SW 410. 


Va.—Emerson v. Stratton, 107 Va. 


[§§ 1531-1532 


representations had been true, and not for the pur- 
pose of showing that it was intended to pass some- 
thing which by the terms of the instrument was not. 
Certainly the circumstance that a matter 
is evidenced by a writing cannot preclude the ad- 
mission of parol evidence of independent facts, al- 
though they relate to the same transaction."® 

b. Judicial Records. 
of a judicial record does not preclude the reception 
of evidence which, while it relates to the same mat- 


The existence 


303, 58 SE 577. 

W. Va.—Crawford v. Workman, 64 
Ww. Va. 10, 61 SH 319. 

N. B.—Mann v. Paper Co., 41 N. B. 
199, 5 DomLR 596, 11 EastLR 81. 

Ont. —McLean vy. Crown Tailoring 
Co., 29 Ont. L. 455, 5 OntWN 217, 15 
DomLR 353; Bulmer vy. Brumweil, 13 
Ont. A. 411. 

73. Norton v. Ware, 35 Me. 218. 

74. U. S.—Continental Gin Co. v. 
Stocker, 235 Fed. 1005. 

Ala.—Honeycut v. Strother, 2 Ala. 


135s 

Ark.—Sessions vy. Peay, 21 Ark. 
100. 

Fla.—Waters v. Southern Asphalt, 
etc., Co., 67 Fla. 440, 65 S 457. 

N. C.—Kernodle vy. Williams, 153 


N. C. 475, 69 SE 431, 34 LRANS 934. 
Pa.—Keller vy. Cohen, 217 Pa. 522, 


66 A 862. 
McMillan, 15 Can. 


Can.—Byers ‘vy. 
S.2er 194. 
But see supra §§ 1448, 1477, 1517. 
[a] An agreement respecting se- 
curity for payment of the price may 
be shown. Byers v. McMillan, 15 
Can. S. C. 194. 
Arye of payment see infra § 


75. Sharp v. New York, 40 Barb. 
(N. Y.) 256, 25 HowPr 389 

76, Ga.—Garmany Vv. Lawton, 124 
Ga. 876, 53 SE 669, 110 AmSR 207; 
West Yellow Pine Co. v. Kendrick, $ 
Ga. A. 350, 71 SE 504. 

Ill.— Chicago Form Co. v. Green- 
Bure; LOvallyvA. - 8? 

Iowa.—Ball vy. James, 176 Iowa 647, 
158 NW 684; Witthauer v. Wheeler, 
154 NW 423° Horner v. Maxwell, 171 
Iowa 660, 158 NW 3831. 

Kan.—Morris vy. Blazer, 
466, 152 P 767. 

La.—Tulane Educational Fund vy. 
Baccich, 129 La. 469, 56 S 371; Cain 
v. Bauman, 118 La. 82, 42 $8 654; 
Spencer v. Sloo, 8 La. 290; Andrus 
v. Chretien, 7 La. 318. 

Md.—Castleman v. Du Val, 89 Ma. 
657, 43 A 821; Dorsey v. Eagle, 7 
Gill & J. 321. 
ee Sie rahe v. MecNitt, 6 Minn. 


38 S 
Co., 


96 Kan. 


Miss.—Ladnier v. Stewart, 


Mo.—MecDaniel v. United R. 
165 Mo. A. 678, 148 SW 464; Carroll 
Ne Hassell, 161 Mo. A. 424, 148 SW 
ws H.—<Allison v. Smith, 19 N. H. 
nee Y.—Douglass vy. Peele, Clarke 
5 

N. C.—Davis v.: Evans, 142 N. ¢C. 
464, 55 SE 344. 

Pa.—Miller Vi \Fitehthorn,, 31. ¢Pa. 
252; Bower v. Hall, 9 LaneBar 14. 

Porto Rico.—Welch vy. Central San 
Cristobal, Inc., 7 Porto Rico Fed. 280. 

S. C—Crawford v. Owens, 79 S. CG. 
59, 60 SE 236. 

Wash.—Franklin Shae. v. 
stens, 68 Wash. 176. 122 P 999. 

W. Va.—Winton v. McGraw, 60 W. 
Va. 98, 54 SE 506. 

Wis.—Evansville Bank v. Kurth, 
167 Wis. 43, 166 NW 658; Kipp v. 
Laun, 146 Wis. SO V3 NW 418. 

Ont. —Kelly v. Nepigon Constr. Co., 
4 OntWN 279, 23 OntWR 298, 8 Dom 
TAR 16 J 

Sask.—Cross v. Douglas, 3 Sask. L. 


Car- 


“Tt is competent to introduce psa- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1532-1535] 


ters dealt with in the record, in no way tends to 
impeach or contradict the record.7 
facts, not required to be made a part of the record 
may be shown,’® and, conversely, the custodian of 
the records who has examined them may testify 
that they do not disclose certain matters.?® 

[§ 1533] 3. Aiding Inference 


ment. 


strument.®° 


[§ 1534] 4. Alterations, Erasures, and Mutila- 
The rule against parol evi- 
dence to vary or contradict a written instrument 
does not preclude evidence to explain an alteration 
in a written instrument and to show that it was 


tion—a. Alterations. 


Parol evidence is admissible to aid an in- 
ference which may be deduced from a written in- 


EVIDENCE 


Thus extrinsie 


from Instru- 


[22C.J5.] 1147 


the instrument ;’! nor does it exclude evidence to 
show that an alteration of or addition to a writing 
, | was made without authority from the writer.8? Evi- 
dence is also admissible to show the fact that an 
alteration has been made,‘* and the person by whom 
and the cireumstanees under whieh it was made.§+ 
Where it is claimed that an instrument in evidenee, 
by reason of alterations therein, fails to express the 
true contract or agreement of the parties, extrinsie 
evidence thereof is admissible.*5 

Alteration of a record may, it has been held, be 
shown by parol,®* although this has been denied.* 

[§ 1535] b. Erasures. 
received to show the time when and the cireum- 
stances under which an erasure was made in a writ- 


Parol evidence may be 


made under such circumstances as. not to vitiate | ten instrument and to sustain the validity of the 


rol evidence ...to show facts de- 
hors the instrument, which may ma- 
terially vary its legal effect.” Doug- 
lass v. Peele, Clarke (N. Y.) 563, 568. 

[a] A written instrument does 
not exclude oral evidence of collat- 
eral facts which according to the 
purpose of the instrument could not 
properly be declared in it, even 
though these facts may show a coun- 
tervaling right that neutralizes the 
obligation defined by the _ writing. 
Miller v. Fichthorn, 31 Pa. 252. 

[b] Determining damages for 
breach.—Although terms cannot be 
imported into a written contract to 
vary it, evidence of circumstances 
surrounding the making of the con- 
tract or contemporaneous with its 
performance in whole or in part, may 
be taken into consideration in deter- 


_mining the amount of damages for 


breach of the contract. Kelly v. 
Nepignon Constr. Co., 4 OntWN 279, 
23 OntWR 298, 8 DomLR 116. 


77. Ark.—Randolph v. Nelms, 168 | 


SW 570; Kansas City Southern R. Co. 
vy. State, 98 Ark. 179, 135 SW 846. 
Cal.—Westerman v. Cleland, 12 
Cal. A. 63, 106 P 606. 
. Ill—Palmer v. Chicago, 248 Ill. 
201, 938 NE 765. 
Iowa.—Johnson y. Pennell, 67 Iowa 
669, 25 NW 874. J 
Ky.—Bagby  v. Warren Deposit 
‘Bank, 49 SW 177, 20 KyL 1357. 
Mass.—Knott v. Sargent, 125 Mass. 


— Mareck v. Minneapolis 
‘Trust Co., 74 Minn. 538, 77 NW 428. 

Miss.—Worten v. Howard, 10 Miss. 
527, 41 AmD 607. 

Mo.—State v. Turner, 177 Mo. A. 
454, 1638 SW 951. 

N. Y.—Webb v. Bindon, 21 Wend. 
98. 

Pa.—Pennebaker v. Parker, 33 Pa. 
Super. 458; Jordon v. Minster, 3 Pa 
LJR 457, 5 PaLJ 542. 


Ss. C.—Murrell v. Graham, 3 S. C. 
L. 490. ; 
Tex.—Stewart v. Profit, (Civ. A.) 


146 SW 563; Peebles v. Slayden-Kirk- 
sey Woolen Mills, (Civ. A.) 90 SW 
61; Kennedy v. State, 11 Tex. A, 73. 
_Vt.—Pawlet v. Sandgate, 19 Vt. 
621. 


fa] Milustration. — Evidence to 
prove an eviction of the thing sold 
by the production of a record does 
not preclude other evidence to show 
that the seller had no property in 
the thine sold. Murrell v. Graham, 
3°82 Ce L2-490- 

{[b] The attendance of a witness 
at court may be shown by parol on 
a motion to retax costs. Kansas City 
Southern R. Co. v. State, 98 Ark. 179, 
135 SW 846. 

[ec] Transfer of bid.—For the pur- 
pose of determining the right to a 
rent note, parol testimony is admis- 
sible to show that a certain person 
purchased land reported by the com- 
missioner as sold to another, and 
transferred his bid to such reported 
purchaser. Bagby v. Warren Deposit 
Bank. 49 SW 177, 20 KyL. 1257. 

{d] Where the return of a sale 


does not show that it was made in 
the manner prescribed by statute, 
it may be shown by parol that it 
was not so made. Worten vy. How- 
ard, 10 Miss. 527, 41 AmD 607. 

te] Consent to action—Parol evi- 
dence that an action by the trustee 
to foreclose a trust deed was prose- 
cuted, and the property sold and bid 
in by the trustee, for the use and 
benefit of the cestuis que trust, at 
their procurement and with their 
consent, is admissible. Mareck v. 
Minneapolis Trust Co., 74 Minn. 538, 
77 NW 428. 

{f] The reason for consenting to 
the entry of a judgments may: be 
shown by extrinsic evidence. Stew- 
art v. Profit, (Tex. Civ. A.) 146 SW 


563. 


{g] Proof aliunde of the season- 
able filing of a bill of exceptions 
may be made on appeal, where the 
clerk of the trial court made no file 
mark thereon, nor any entry thereof, 
at least where the filing is in vaca- 


tion. State v. Turner, 177 Mo. A. 
454, 163 SW 951. 
78. Darling vy. Peck, 15 Oh.- 65. 


See also infra § 1707. 

79. Dixon v. Patterson,:' 135 Ga. 
183, 69 SE 21 (issuance of letters of 
administration). 

80. Del.—Stephens vy. Green Hill 
Cemetery Co., 6 Del. 26. 

Ida.—Paddock v. Clark, 22 Ida. 498, 
126 P 1053. 

Tll—Koneman vy. Seymour, 176 Ill. 
A. 629. 

Iowa.—Fudge v. Kelley, 171 Iowa 
422, 152 NW 39. 

Mass.—MecGrath_ v. 218 
Mass. 27, 105 NE 555. 

Va.—Mayo v. Murchie, 3 Munf. (17 
Va.) 358. 

Wis.—McGinty vy. Brotherhood’ of 
Railway Trainmen, 166 Wis. 83, 164 
NW 249. 

[a] Tlustration.—Where the own- 
er of land on a navigable river was 
authorized by law to establish a 
town on it, and to dispose of the lots 
by lottery, and in the scheme of 
such lottery, as advertised, adven- 
turers therein were assured that the 
lots should be laid off in a town, 
“convenient to the river, with public 
landings,’ parol evidence was admis- 
sible in aid of the inference de- 
ducible from such printed proposals, 
to establish an equitable title in the 
inhabitants of the town as tenants 
in common of a piece of ground be- 
tween the river and the lots actually 
Jaid off into a town. Mayo vy. Mur- 
chie, 3 Munf. (17 Va.) 358. 

81. Ga. — Sparks Impr. Co. v. 
Jones, 4 Ga. A. 61, 60 SH 810. 

Il]l.—Craig vy. Chicago Coach, etc., 


Quinn, 


Cost FLI2 Als 56:43 

Me.—Goodwin vy. Norton, 92 Me. 
AE i 3 No ba a by 

Mich.—Jenkinson v. Monroe, 61 
Mich. 454, 28 NW 663. 

Mo.—Matthews v. Coalter, 9 Mo. 
705. 

Or.—Zobrist v. Estes, 65 Or. 573, 
133.- P “S44: 

Tex.—McLane v. Maurer, 28 Tex. 


Civ= A> 75, 66 SW /693;> 12108. 
Wash.—Titus vy. Titus, 66 Wash. 
345, 119 P 8138, AnnCas1913C 343. 
[a] In the absence of any allega- 
tion of fraud or error, parol evidences 
is inadmissible to prove the assent 
of a party to an alteration, as to 
the quantity of land, in an act of 
sale of real estate, made by the no- 
tary before recording it. Labiche vy. 
Jahan, 9 Rob. (La.) 30. 
82. Cal. — Robinson vy. 
Bank, 81 Cal. 106, 22 P 478. 
Ga.—Rives v. Thompson, 


Nevada 
41 Ga. 


8. 
Piya 92 2 v. Trainer, 125 Il}. A. 

Iowa.—Stratford State Bank v. 
Young, 159 Iowa 375, 140 NW 376. 

Mo.—Stringer vy. Geiser Mfg. Co., 
189 Mo! A: 33%, 175 SW 239. 

Wash.—McEvilla v. Puget Sound 
Tract. Light, ete., Co., 95 Wash. 657, 
164 P 193. 

[a] A fraudulent alteration of a 
deed by the grantee, which avoids 
it, may, in an action of ejectment, 
be shown at law without going inte 
a court of equity. Rives v. Thomr- 
son, 41 Ga. 68; Stratford State Bani: 
v. Young, 159 Iowa 375, 385, 140 NW 
376 [cit Cyc}. 

83. Harris v. McReynolds, 10 Colo. 
A. 532, 51 P 1016; Bullard v. Hudson, 
125 Ga. 393, 54 SE 132; Stringer v. 
Geiser Mfg. Co., 189 Mo. A. 337, 175 
SW 239; St. Joseph y. Baker, i1% 
Mo. A. 691, 88 SW 1122. 

[a] In an action for false im- 
prisonment parol evidence was ad- 
missible to show that a complaint 
and warrant which had been issued 
against R, under which McR was ar- 
rested, were altered by correcting the 
name after the arrest. Harris v. 
set as tae sD TON Colo BRA 6325 baer 

6. 

84 W. H. Howard Piano Co. v. 
Glover, 7 Ga. A. 548, 67 SE 277; 
Forbes v. Madden, 98 Kan. 559, 158 
P 850; Heywood v. Perrin, 10 Pick. 
(Mass.) 228, 20 AmD 518. 

[a] Where there is no allegation 
of fraud or mistake, it is not error 
to refuse to allow a party to testify 
as to the purpose of certain inter- 
lineations, and as to the person who 
made them. Bowe v. Dotterer, 80 
Ga. 50, 4 SE 258. 

85. W. H. Howard Piano Co. v. 
Glover, 7 Ga. A. 548, 67 SE 277; Mc- 
Manus v. Chicago Great Western R. 
Co., 156 Iowa 359, 1386 NW 769; Cur- 
tice v. West, 50 Hun 47, 2 NYS 507 
[aff 121 N. Y. 696 mem, 24 NE 1099 


mem]; Walker v. Walker, 6 Coldw. 
(Tenn.) 571. : 
86. Brier v. Woodbury, 1 Pick. 


(Mass.) 362; Williams v. Butterfield, 
214 Mo. 412, 114 SW 13; Sackett _v. 
Rose, 55 Oki. 398, 154 P 1177, LRA 


1916D 820; Despard v._ Pleasants 
County, 23 W. Va. 318; Herring v. 
Dec 22 5we Va. 661. 

87. Kerr v. Porter, 1 Overt. 


(Tenn.) 15 (erasure or alteration of 
entry in entry book of surveyor- 
general could not be shown by pa- 
rol). 


Hi48 [22 Cds) 


instrument notwithstanding,’® and, where the instru- 
ment is to be enforced as though there had been no 
erasure, parol evidence may be received to show 
what the erased words were if they cannot be ascer- 


tained from the instrument itself.’ 


held that, where the portion of a written instru- 
ment bearing upon a certain matter has been pur- 
posely erased by the parties, evidence of a parol 
agreement with regard to the erased matter is ad- 
missible, since it is then not embraced within the 


contract.°° 


[§ 1536] c¢. Mutilation. 


may be shown by parol.®? 


ties.98 


88. Bailey v. Boylan, 17 Ind. 478; 
Johnson v. Wabash, etc., Plank-Road 
Coseieé ind: 38932 Justusi-v. Coopers 7 
Blackf. (Ind.) 7; Cedar Rapids Nat. 
Bank y. Carlson, 156 Iowa 3438, 136 
NW 659. 

89. Thomas vy. Thomas, 76 Minn. 
237, 79 NW 104, 77 AmSR 6289. 

[a] Where a provision in a will 
has been erased by the testator, with 
a view to a revocation, and the re- 
vocation is insufficient, parol evi- 
dence is admissible to prove what 
the erased words were, if they can- 
not be ascertained from the instru- 
ment, Thomas y. Thomas, 76 Minn. 
237, 79 NW 104, 77 AmSR 689. 

90. Gay v. Parish, 138 Ga. 399, 75 
SE 323; Letcher v. Letcher, 50 Mo. 
137; Fowler v. Bushby, 69 Misc. 341, 
125 NYS 890. 

Writing not 
agreement generally 
§§ 1715-1720. 

91. Hatch v. Dickinson, 7 Biackf. 
(Ind.) 48. 

92. Waring v. United States Fi- 
delity, ete., Co., 24 App. (D. C.) 119. 

93. White Sewing Mach. Co. v. 
Atkinson, 126 Ark. 204, 190 SW 111 
(detachment of typewritten slip orig- 
inally attached to order for goods). 

94. ‘ S.—Shubert _ v. Rosen- 
berger, 204 Fed. 934, 123 CCA 256, 
45 LRANS 1062. 

Conn.—Chapman vy. Allen, Kirby 
399, 1 AmD 24. 

Ga.—Dobbs v. State, 8 Ga. A. 731, 
70 SE 101. 

Ky.—Leeds v. Blackwell, 1 Ky. Op. 
528. 

La.—Sutton v. Calhoun, 14 La. 
Ann. 209; Palangue v. Guesnon, 15 
La. 311; Thompson vy. Hebel, 4 La. A. 
(Orleans) 289. 

Miss.—Webb v. Mobile, etc., R. Co., 


entire 
infra 


expressing 
see 


105 Miss. 175, 62 S 168. 
Mo.—Moore v. Wingate, 53 Mo. 
398. 

N. Y.—MecNulty v. Prentice, 25 
Barb. 204. 

N. C.—Davidson vy. Shuler, 119 
N. C. 582, 26 SH 340. 
D.—Rittle  v. Woodward, 31 

Nee De 11355153 NIWa9b1 


Ok}. —Craig Vv. Spencer, 56 “Ok1. 259, 
1565 P72. 

Pa.—Com, y. Blaine, 4 Binn. 186. 

Philippine.-—Jimeno v. Gacilago, 14 
Philippine 16. 

{a] That a signature to a bond 
was misplaced by mistake may be 
shown by parol. Craig v. Spencer, 56 
Okl. 259, 268, 156 P 172 (“the plac- 
ing of his name at the particular 
vlace was simply a clerical error’). 

[b] A patent error in the registry 
of a negro child may be explained 


Although an instru- 
ment may be so mutilated that an essential portion 
thereof is illegible, it may nevertheless be shown 
by parol to sustain an action thereon that it was 
mutilated under circumstances not affecting its va- 
lidity;°1 and if parts are missing their contents _ 
It is obviously permis- 
sible to show that part of the writing has been 
detached, so that the writing offered in evidence 
does not express the true agreement of the par- 


' Veatch vy. Taturn, 


EVIDENCE 


[§ 1537] 5. 
a. In General. 


It has also been 
[§ 1538] b. 


[§ 1539] 


judicial records, 


[§ 1540] 6. 
General. 


ation and effect 


by parol. 4 Binn. 
(Pa.) 186, 
Ay pais generally see infra §§ 1632— 

95. Birmingham R.,. ‘etc, <Cowsv; 
Morris, 163 Ala. 190, 50 S 198 (rules 
of corporation). 

96. Daugherty v. Nagel, 28 Ida. 
802, 154 P 3875; Peo. v. Wabash R. 
Co., 265 Ill. 588, 107 NE 154; Nelson 
v. State,” (Tex. Civ. A’). 75 "SW 502: 

[a] Such evidence has been re- 
ceived with respect to: (1) Tax rec- 
ords. Peo. v. Wabash R. Co., 265 
Tll. 588, 107 NE 154. (2) Election 
returns. Nelson v. State, (Tex. Civ. 
A.) 75 SW 502. (3) Records of coun- 
ty commissioners. Daugherty v. 
Nagel, 28 Ida. 302, 154 P 375. 

97. King v. Martin, 67 Ala. 177; 
10 Ky. Op. 485; 
Morris v.: Galbraith, 8 Watts (Pa.) 
166; State Bank y. Patterson, 8 
Humphr. (Tenn.) 368, 47 AmD 618. 

98. Ind.—Bostwick vy. Bryant, 113 
ey 448, 16 NE 3878. 

La.—Blanchard vy. Gloyd, 7 Rob. 


542. 
State, 9 Gill 


ee a ie Va 
PH 

Mich.—MecDonald v. McDonald, 55 
Mich. 155, 20 NW 882. 

Miss. — Hammond-Gregg Co. v. 
Bradley, 119 Miss. 72, 80 S 489. 

Ss. C.—Sims v. Campbell, 6 S. C. 
Eq. 53, 16 AmD 595 [foll Moore vy. 
Edwards, 17 S. C. L. 23]. 

Tex.—Holmes v. Buckner, 67 Tex. 
107, 2 SW 452; Weir v. Carter, (Civ. 
A.) 169 SW 1113; Davidson v. Chan- 


Com. v. Blaine, 


dler, 27 Tex.) (Civ. Ay: 4185.65 “SW 
1080. 
{a] MTllustrations.—(1) In an ac- 


tion on a nonnegotiable note parol 
evidence was admissible to show that 
a judgment had been rendered 
against the maker of such note as 
garnishee on a judgment against the 
payee, and that the date of such 
note and the rate of interest were 
misstated by mistake by him in the 
garnishment proceedings, but that 
the debt sued on and the debt with 
which he was charged as garnishee 
were the same. Bostwick v. Brvant, 
113 Ind. 448, 16 NE 378. (2) Where 
a defendant in replevin claimed own- 
ership of the property by purchase 
from plaintiff, and introduced as evi- 
dence a bill of particulars, filed by 
plaintiff in a prior action in which 
the value of the property was in- 
cluded as an item of set-off, plaintiff 
might show that such item was in- 
cluded by mistake of his attorney. 
McDonald v. McDonald, 55 Mich. 155, 
20 NW 882. (3) In an action of tres- 


‘pass to try title to land acquired by 


(1) In General. 
be received to correct a mere clerical-error in a 
public record or document.°® 

(2) Judicial Records. 
been laid down as a rule that parol evidence is not 
admissible to show clerical errors or mistakes in 
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Clerical or Typographical Errors—. 
Clerical errors in a written lustru- 


ment may be corrected by extrinsic evidence,** and 
the same rule applies to typographical errors in 
printed matter.®° 


Public Records and Documents— 
Parol or extrinsic evidence may 


While it has 


in collateral proceedings, or in ac- 


tions founded upon the judgment,®’ such evidence 
has been admitted in a number of cases.°® 

Condition or Contingency—a. In 
It has been frequently asserted that 
parol evidence is admissible to show the existence 
of some contingency or condition affecting the oper- 


of a written instrument;®° but on 


the other hand there are a great many cases hold- 
ing that parol evidence is not admissible for such 


a purchaser at an execution sale, 
the purchaser's title is not dependent 
on the sheriff's making a proper re- 
turn of the execution; and if the re- 
turn is incorrect through mistake 
parol evidence is admissible t6 ex- 
plain and correct it. Holmes v. 


Buckner, 67 Tex. 107, 2 SW 452. (4) 
Where the word “satisfied’”’ had been 
indorsed on an_ execution, proof 


might be admitted that this 
done by mistake. Sims v. Campbell, 
60'S. aCe ig: 53) 21 AmD +595 ffeil 
Moore v. Edwards, 17 S. C. L. 238]. 
(5) A clerical error in allowing a 
default judgment to remain on the 
docket after it should have been 
struck off because superseded by a 
judgment by confession is admissi- 
ble, not to contradict the record but 
to restore the consistency of the 
pleading. Clammer vy. State, 9 Gill: 
(Md.) 279. 

{[b] Recital in appeal bond.— 
Parol evidence is’ admissible to show 
that a recital in an appeal bond as 
to the date of the judgment is a 


was 


mistake. Blanchard vy. Gloyd, 7 Rob. 
(La.) 542. 
{c] Return to execution.—Parol 


evidence is admissible to show a 
clerical error in the return to an 
execution reciting the levy thereun- 
der as made prior to the date of its 
issuance. Davidson vy. Chandler, 27 
Tex. Ciy.-A. 418, 65 SW 1€80. 

99. U1. S.—Burke y. Dulaney, 153 
U. S. 228, 14 SCt 816, 38 L. ed. 698 
{rev 2 Ida. (Hast.) 719, 23 P 9157; 
In re Baird, 245 Wed. 504; Michels 
v. Olmstead, 14 Fed. 219, 4 McCrary 


549; Corcoran v. Dougherty, Gi hic 
Cas. No. 3,227, 4 Cranch C. C. 205; 
Susquehanna Bridge, ete, Co. v. 


Evans, 23 F. Cas. No, 13,635, 4 Wash. 
Gy iC.*.480; 

Ala.—Dial v. McKay, 150 Ala. 118, 
43 S 218; Stone v Goldberg, 6 Ala. 
A. 249, 60 S 744. 

Ark.—Worthen v. Stewart, 116 Ark. 
294, 172 SW 855; Graham v. Rem- 
mel, 76 Ark. 140, 88 SW 899, 6 
AnnCas 167; Coffin vy. Black, 67 Ark. 
219, 54 SW 212. 

Cal.—Wittenbrock v. Cass, 110 Cal. 
lop 424, 300% 

Colo.—George v. Williams, 27 Colo. 
A. 400, 149 P 887. 


Conn.—New Haven Mfg. Co. v. 
New Haven Pulp, etc., Co., 76 Conn. 
126, 55 A 604; Burns, ete., Lumber 


Co. v. Doyle. 71 Conn. 742, 43 A‘483, 
71 AmSR 235; Trumbull v. O’Hara, 
71 Conn. 172, 41 A 546; McFarland 
Vii bikes, 545 Connw 250,00) A408 5 ab 
AmSR 111; Hartford, ete., Transp. 
Co. v. Hartford First Nat. Bank, 46 
Conn. 569; Schindler v. Muhlheiser, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


° 
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purpose. These two lines of authorities, while on 
their face conflicting, may be to a great extent 
reconciled by the reasonable assumption that the 
courts in making the decision one way or the other 


45 Conn. 153; Couch v. Meeker, 2 
Conn. 302, 7 AmD 274. 

. C.—Randle v. Davis Coal, etc., 
Cone PADD oo is 

Ga.—Moore y. Farmers’ Mut. Ins. 
Assoc., 107 Ga. 199, 33 SE 65; Cope- 
land vy. Montgomery, 8 Ga. A. 633, 70 
SE 30. 

Ill.—Osby v. Reynolds, 260 Ill. 576, 
103 NE 556, AnnCasl1914D 387; Van 
Norman vy. Young, 228 Ill. 425, 81 
NE 1060 [aff 129 Ill. A. 542]; Moore 
vy. Prussing, 165 Ill, 319, 46 NE 184, 

Ind.—Singer Mfg. Co. y. Forsyth, 
108, Ind., 334, 9-NE_ 372. 

Iowa.—Garner v. Kratzer, 173 
Iowa 292, 155 NW 296; Heitman v. 
Clancy, 167 Iowa 58, 148 NW 1011; 
Cedar Rapids Nat. Bank v. Carlson, 
156 Iowa 343, 1836 NW 659; McCas- 
key Register Co. v. Hall, 140 Iowa 
87, 117 NW 1124; McNight v. Par- 
sons, 136 Iowa 390, 113 NW 858, 125 
AmSR 265, 22 LRANS 718, 15 AnnCas 
665; Hinsdale v. McCune, 135 Iowa 
682, 113 NW 478; McCormick v. Mer- 
ritt, 1381 Iowa 160, 105 NW 428. 

Ky.—Chicago L. Ins. Co. v. Rob- 
ertson, 165 Ky. 217, 176 SW_ 1019; 
Dunean vy. Sheehan, 13 Kyl 780. 


Me.—Goddard v. Cutts, 11 Me. 440.], 


Md.—Gorsuch vy. Rutledge, 70 Md. 
272, 17 A 76; Ricketts v. Pendleton, 


14 Md. 320. 
Mass. — Brown v. Frederick J. 
Quinby Co., 204 Mass. 206, 90 NE 


586; Hill v. Hall, 191 Mass. 253, 77 
NE 831; Wilson v. Powers, 131 Mass. 
539; Watkins v. Bowers, 119 Mass. 
383; Barker v. Prentiss, 6 Mass. 430. 

Mich.—Jordan v. Newton, 116 
Mich. 674, 75 NW 130. 

Minn.—Bowser v. Fountain, 128 
Minn. 198, 150 NW 795; French v. 
Yale, 124 Minn. 68, 144 NW 4651; 
Mendenhall v. Ulrich, 94 Minn. 100, 
101 NW 1057; Merchants’ Exch. Bank 
v. Luckow, 37 Minn. 542, 35 NW 434; 
Skaaraas v. Finnegan, 31 Minn. 48, 
16 NW 456; Westman vy. Krumweide, 
30 Minn. 3138, 15 NW 255. 

Miss.—Schlater Mercantile Co. v. 
Brinly-Hardy Co., 109 Miss. 300, 68 
S 444: Ohio Pottery, ete, Co. v. 
Pickle, 108 Miss. 51, 66 S 321; Lad- 
nier v. Stewart, 38 S 748; Butler 
v. Smith, 35 Miss. 457. 


Mo.—Hurt v. Ford, 36 SW _ 671; 
Poplin v. Brown, 200 Mo. A. 255, 
205 SW 411. 


Nebr.—Ong Exch. Bank v. Clay 
Center State Bank, 91 Nebr. 835, 137 
Nw 845; Trenton First Nat. Bank 
vy. Burney, 91 Nebr. 269, 136 NW 
133 NW 647. 

N. J.—O’Brien v- Paterson Brew- 

Corn 69 PING npn PLL ioe Ok 
Black v. Shreve, 13 N. J. 


Stanton v. Miller, 58 -—N... Y. 192; 
Benton vy. Martin, 52 N. Y. 570; Corn 
vy. Bergmann, 145 App. Div. 218, 129 
NYS 1049; Hover v. Magley, 116 App. 
Div. 84, 101 NYS 245; Utica City 
Nat. Bank v. Tallman, 63 App. Div. 
ARO TL NYS nook la to UN Y. 5042 
mem, 65 NE 1123 mem]; Pratt, etc., 
Co. v. American Pneumatic Tool Co., 
50 App. Div. 369, 63 NYS 1062 [aff 
166 N. Y. 588 mem, 59 NE 1129 
mem]; Williams v. Syracuse First 
Nat. Bank, 45 App. Div. 239, 60 NYS 
1105 [aff 167 N. Y. 594 mem, 60 NE 
1122 mem]; Andrews v. Hess, 20 
App. Div. 194, 46 NYS 796; Hamilton 
Bank v. Klock, 73 Hun 304, 26 NYS 
259; Metropolitan Aluminum Mfg. 
Go, Vv." au, 61, Mise. 105, 112" NYS 
1059; National Park Bank v. Saitta, 
55 Misc. 93, 106 NYS 328; Twelfth 
Ward Bank v. Rogers, 29 Misc. 602, 
61 NYS 496. 


EVIDENCE 


N. C.—Farrington v. McNeill, 174 
N, C.-420, 93 SE 957; Sykes v. Ever- 
ett, 167 N. C. 600, 83 SE 585; Bresee 
Yercapton, T2i IN. Cy 122,028 SE 
ol. 

Oh.—Starr Piano Co. y. Edgar, 31 
QOh.. Cir. Ct. 295. 

Okl.—Waggoner Bank, etc., Co. v. 
Doak, 172 P 61; Adams y. Thurmond, 
48 Okl. 189, 149 P 1141; Rutherford 
v. Holbert, 42 Okl. 735, 142 P 1099, 
LRA1915B 221; Gamble v. Riley, 39 
ORM 363, 135 P3890. 

Or.—Foulkes vy. Sengstacken, 83 Or. 
1S losin. GO 2 Losr Ley soli woaston 
v. Portland, 16 Or. .255, 19 P 127. 

Pa.—Alexander vy. Richter, 240 Pa. 
22, 87 A 427; Frederick v. Campbell, 
13 Serg. & R. 186; Field v. Biddle, 
eal 7d ed, wean np rick. iv, 
Shimer, 26 Pa. Super. 563; Hard- 
wick y. Pollock, 15 Pa. Co. 161. 
oar I.—Sweet v. Stevens, 7 R. I. 

S. C.—Harris vy. Harris, 104 S. C. 
33, 88 SE 276; Robertson vy. Evans, 3 
Sine: 330. 

Ss. D. — McCormick Harvesting 
Mach. Co. v. Faulkner, 7 S. D. 363, 
64 NW 1638, 58 AmSR 839, 

Tenn.—Breeden y. Grigg, 8 Baxt. 
163; Bissenger vy. Guiteman, 6 Heisk. 
10 


Tex.—Williams y. Phelps, (Civ. A.) 
171 SW 1100; Johnson y. Mansfield, 
(Civ. A.) 166 SW 927; Watson v. 
Rice, (Civ. A.) 166 SW 106; Reeves 
v. Jowell, (Civ. A.) 140 SW 364; 
Mangum vy. Buffalo Pitts Co., (Civ. 
A.) 131 SW 1196; Pope v. Taliaferro, 
bie Tex, Clive A... y2l%, 115. SW 309. 

Vt.—Labbee v. Johnson, 66 Vt. 234, 
28 A 986. : 

Va.—Blair v. Security Bank, 103 
Va. 762, 50 SE 262. 

Wash.—Manning v. Foster, 49 
Wash. 541, 543, 96 P 233, 126 AmSR 
876, 18 LRANS 337, 16 AnnCas 95 
[quot Cyc]; Ewell v. Turney, 39 
Wash. 615;- 81. P1047; Nichols ov. 
Oppermann, 6 Wash. 618, 34 P 162. 

Wis.—Hodge v. Smith, 130 Wis. 
3826, 110 NW 192; Dodd y. Dunne, 71 
Wis. 578, 37 NW 430; Campbell v. 
Thomas, 42 Wis. 437, 24 AmR 427. 

Eng.—London Freehold, etc., Prop- 
erty Co. v. Suffield, [1897] 2 Ch. 608; 
Davis v. Jones, 17 C. B. 625, 84 ECL 
625, 139 Reprint 1222; Pym v. Camp- 
bells 6 2. & 3B. 130, 88, HCL 3705, 119 
Reprint 903. 

Ont.—Standard Bank v. Wettlau- 
fer, 33 Ont. L. 441, 8 OntWN 87, 23 
DomLR 507; Long v. Smith, 23 Ont. 
L. 121, 2 OntWN 631, 18 OntWR 88. 

N. W. Terr.—MacArthur y. Mac- 
Dowall, 1 Terr. L. 345. 

[a] Evidence has been admitted 
to show::.(1) That a promissory note 
was to be surrendered upon a cer- 
tain condition. Hagood v. Swords, 
LS. laws OO ce nleub uct OU em Tia 
der seal was not to be paid until the 
collection of another note given to 
the maker of the first note by a 
third person for the purchase money 
of land sold to the first maker. 
Quin v. Sexton, 125 N. C. 447, 34 SE 
542. (3) That a release of claims 
on account of the publication of a 
libel was executed on condition that 
no further libel would thereafter be 
published. De Haven vy. Coup, 5 Oh. 
Dec. (Reprint) 562, 6 AmLRec 593. 
(4) That at the time a note was exe- 
cuted and put into the hands of the 
payee an agreement was made that it 
should be returned to the maker at 
a certain date if he should then de- 
mand it. McFarland v. Sikes, 54 
Conn. 250, 7 A 408, 1 AmMSR 111. (5) 
That at the time the payees of an 
accommodation note indorsed the 
same it was agreed that before the 
maker should sell 
tain the name of another party as 


it he should ob- 
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had in mind, although they may not have clearly 
expressed, the true distinction, which is this: 
rule excluding parol evidence has no place in any 
inquiry unless the court has before it some ascer- 


The 


payee and that the latter should also 
indorse it and that the maker should 
execute a mortgage to indemnify the 
payees against loss. Caudle y. Ford, 
72 SW 270, 24 KyL 1764. (6) The 
conditions under which the amount 
of the balance due on a bond was 
to be paid. Kernodle y. Kernodle, 
174 N. C. 441, 93 SE 956. 

[b] “Conditional release.”—When 
a release, although absolute in its 
terms, is entitled ‘conditional re- 
lease,” parol evidence is admissible 
to show an express condition that 
all releases to be executed should be 
binding only in the event that all 
the cieditors should come into the 
gern D ORO N, Tutt v. Price, 7 Mo. A. 
a [c] Time for performance,— 
Clearly the law permits a party to 
a written contract to show... that 
the contract was made on condition 
that the time of performing it should 
be postponed from the time named 
in the contract until the party for 
whom the service was to be per- 
formed should notify the other party 
to begin it, or until there should be 
available funds to pay for the work 
agreed upon.” Hawaiian Dredging 
Co. v. Holloway, 16 Hawaii 638, 650. 

{[d] Option to rescind sale.— 
Where an unconditional note is given 
for the purchase price of certain 
property, parol evidence is admissi- 
ble to show an option on the part or 
the purchaser to rescind the sale 
within a certain time, as this does 
not contradict the note but sets up 
an independent agreement made at 
the same time that upon a condition 
or cu RE GEGY the note was to be- 
come void. yons v. Stills, 5 
514, 37 SW 280. ieee 

1. U. S.—tLevy, ete., Mule Co. v. 
Kauffman, 114 Fed. 170, 52 CCA 126. 

Aia,—Leftkovitsz y. Gadsden First 
Nat. Bank, 152 Ala. 521, 44.S 613; 
Dexter v. Ohlander, 89 Ala. 262, 4S 
115; Tennessee, etc., R. Co. v. Hast 


Alabama R. Co., 73 Ala. 426; Ala- 
bama, ete, R. Co. v. Sanford, 36 
Ala. 7038. 


Ariz.—Hurley v. Phcenix Young 
Men’s Christian Assoc., 16 Ariz. 26 
140 P 816, 52 LRANS 220. < 

Ark.—Goodrum vy. Merchants’, etc., 
Bank, 102 Ark.: 326, 144 Sw 198 
AnnCas1914A 511; Cox v. Smith. 9$¢ 
Ark. 218, 138 SW 978; Martin vy. Tay- 
lor, 52 Ark. 389, 12 SW 1011; Haney 
v. Caldwell, 35 Ark. 156. 

Cal.—Bias_v. Reed, 169 Cal, 33, 
145 P 516; Lompoc Valley Bank v. 
Stephenson, 156 Cal. 350, 104 P 449; 
Prouty v. Adams, 141 Cal. 304, 74 P 
845; Leonard y. Miner, 120 Cal. 403, 
52) Pa 655. eMlberbey. Albert, 12 Cal. 
A. 268, 107 P 156; Womble v. Wil- 
bur, 3 Cal. A. 535, 86 P 916. 

Conn.—Beard vy. Boylan, 59 Conn. 
Uo eA ae. 

Ga.—Graham y. Peacock, 131 Ga. 
785, 638 SE 348. 

Ida.—Whitney v. Dewey, 10 Ida. 
633, 80 P 1117, 69 LRA 572. 

Ill.—Cairo, etc., R. Co. vy. Parker, 
84 Ill. 613; Foy v. Blackstone, 31 Ill. 
538, 83 AmD 246; Barnett v. Stanton, 
205 Ill. A. 382; Schmidt v. National 
Le Insii'Co. 199 Li Avalos oluevatom 
Lumber ‘Co. v.. Levy, 195 Til. A; 248- 


Rothbaum vy. Levy, 195 Ill. A. 246; 
Ryan vy. McArdle, 159 Tll. A. 579; 
Haines Tv. wNancel e525 Tlic) -As  (406* 


Frankfort Whisky Process Co. v. 
Manhattan Distilling Co., 45 Ill. A. 
432. 

Ind.—Madison, etc., Plank-Road Co, 


| v. Stevens, 6 Ind. 379. 


Iowa.—Burch v. Njcholson, 157 
Towa 502, 1837 NW 1066; Younie v. 
Walrod, 104 Iowa 475, 73 NW 1021; 
Potts v. Polk County, 80 Iowa 401, 
45 NW 775; Marquis v. Lauretson, 


1150’ [220.J.] 


tained paper beyond question binding and of full 
effect,2, and hence parol evidence is admissible to 
show conditions relating to the delivery or taking ef- 
fect of the instrument, as that it shall only become 
effective upon certain conditions or contingencies, 


76 Iowa 23, 40 NW 73; Warren v. 


Crew, 22 Iowa 315. 

La.—Spann y. Hellen, 114 La. 336, 
38 S 248. 

iye=Marshalin wal COX Mil tod tie 
Marsh. 133; Louisville Bldg. Assoc. 
v. Hegan, 49 SW 796, 20 KyL 1629; 


Ellis v. Grigsby, 5 Kyl 854. 

Me.—Augusta Bank v. Augusta, 36 
Me. 255. : 

Mich.—Miller v. Smith, 140 Mich. 
524, 103 NW 872. 

Minn.—Samuel H. Chute Co. v. 
Latta, 123 Minn. 69, 142 NW 1048; 
Northwest Thresher Co. v. Hulburt, 
703) Mann. 276, P15 ONIW 159). 

Mo.—Stimson y. Brinkman, (A.) 
190 SW 646; Hurt v. Ford, 142 Mo. 
283, 44 SW 228, 41 LRA 823, 36 SW 
671 [dist State v. Potter, 63 Mo. 
212, 21 AmR 446; Carter v. McClin- 
tock, 29 Mo. 464]; Martin v. Witty, 
104 Mo. A. 262, 78: SW 829; Chris- 
tian University v. Hoffman, 95 Mo. 
A. 488, 69 SW 474. 

Nebr.—Aultman vy. Hawk, 4 Nebr. 
(Unoff.) 582, 95 NW 695. ; 

N. Y.—Banque Franco-Americaine 
vy. Bergstrom, 171 App. Div. 870, 157 


NYS 635; Corn vy. Bergmann, 145 
App. Div. 218, 129 NYS 1049. 
N. C.—Meekins v. Newberry, 101 


NERO) 7 79S E655. 

Oh.—Fitch v. Gottschalk, 28 Oh. 
Cir Clr sie, 

Or.—Peters v. Queen City Ins. Co., 
63 Or. 382, 126 P 1005. 

Pa.—Hickman v. Bingaman, 17 A 
20; Fulton v. Hood, 34 Pa. 365, 75 
AmD 664. 

Ss. C.—Gazoway v. Moore, 16 S. C. 
L. 401. 

Tenn.—Desport vy. Metcalf, 3 Head 
424, 

Tex.—Faires v. Cockerell, 88 Tex. 
428, 31 SW 190, 639, 28 LRA 528 
{aff (Civ. A.) 29 SW 669]; Newman 
v. Blum, (Suppl.) 9 SW 178; Den- 
man y. Kaplan, (Civ. A.) 205 SW 
739; Whitaker v. Willis, (Civ. A.) 
146 SW 1004; Schmidt v. Brittain, 
(Civ. A.) 84 SW 677; Bruce v. Brown, 
(Civ. A.) 25 SW 444. 

Wash.—Morris v. Healy Lumber 
Co., 46 Wash. 686, 91 P 186. 

W. Va.—tlhittle Kanawha Nay. Co. 
v. Rice, 9 W. Va. 636. ; 

Wis.—Lowber v. Connit, 36 Wis. 
My 


L, 138. 

Ont.—Carter v. Canadian Northern 
R. Co., 24 Ont. L. 370, 2 OntWN 1464, 
19 OntWR 853 [allowing app 23 
Ont. L. 140, 1 OntWN 892, 2 OntWN 
639, 18 OntWR 42]; Tyson v. Aber- 
crombie, 16 Ont. 98. 

“Where the written contract is 
complete in its terms, it is incom- 
petent to engraft' thereon any con- 
dition by parol testimony.” Cox vy. 
Smith, 99 Ark. 218, 224, 138 SW 978. 

[a] Recital excluding conditions. 
—A contract in writing expressly de- 
clared upon its face to be “uncondi- 
tional, except as noted hereon,’ can- 
not be contradicted by an alleged 
parol, contemporaneous agreement, 
upon the faith of which the written 
agreement was alleged to have been 
made with an agent of plaintiff, who 
had admittedly no authority to make 
it. Scientific American Compiling 
Dept. v. Creighton, 32 Pa. Super. 140. 

2. Peugh v. Davis, 96 U. S. 832; 
336, 24 L.. ed. 775; Guardhouse v. 
Blackburn; i, Rid P.-& D; 109. 

“The rule which excludes parol 
evidence to contradict or vary a 
written instrument has reference to 
the language used by the parties. 
That cannot be qualified or varied 
from its natural 


6. 
Alta.—Bible v. Corasdale, 9 Alta.) 


import, but must |. 


EVIDENCE 


speak for itself. The rule does not 
forbid an inquiry into the object of 
the parties in executing and receiv- 
ing the’ instrument.” Peugh Vv. 
Davis, Supra. 

{a] “There is a radical distinction 
between a conditional delivery, which 
is not to become complete and ef- 
fective until the happening of some 
condition precedent, and a complete 
delivery ... which is sought to be 
defeated by subsequent contingencies 
that may or may not arise. In the 
one case there is no contract until 
the condition has been complied 
with; in the other there is a binding 
contract, notwithstanding the hap- 
pening of the contingency relied 
upon to defeat it.” Jamestown Busi- 
ness College Assoc. v. Allen, 172 
N. Y. 291, 296, 64 NE 952, 92 AmSR 
740 [rev 59 App. Div. 627 mem, 69 
NYS 1137 mem]. To like effect Post 
v. Tamm, 91 Wash. 504, 158 P 91. 

3. U. S.—Michels v. Olmstead, 157 
Ue Ss 198) To SCEr 580.89 de ved. 167A 
Burke v. Dulaney, 153 U. S. 228, 14 


SCt 816, 38 L. ed. 698 [rev 2 Ida. 
(Hasb.) T1985 23"P- 2915 16" Ware. Vv. 
Allen, L288 iS.7 590, "9 (SCt 74) 32s 


L. ed. 563; Commercial Credit Co. v. 
United Divers’ Supply Co., 253 Fed. 
255. Bradys vie ern sol Sue Heda S65 
[aff 222 Fed. 873, 138 CCA 299]; Tug 
River Coal, ete., Co. v. Brigel, 86 
Fed. 818, 30 CCA 415; Michels v. 
Olmstead, 14 Fed. 219, 4 McCrary 
549; Corcoran v. Dougherty, 6 F. 
Cas. (Now 33227, 4 Cranch: GC. @. 205: 

Ala.—Loval v. Wolf, 179 Ala. 505, 
60 S 298; Corbin v. Sistrunk, 19 Ala. 
203; Cartersville Bank vy. Gunter, 4 
Ala. A. 639, 58 S- 757. 

Ark.—Deming Inv. Co. v. Echols, 
183 SW 165; Cochran v. Shull, 115 
Ark. 226, 170 SW 997; Main vy. Oliver, 
88 Ark. 3838, 114 SW 917, 129 AmSR 
110; Barr Cash, etc., Carrier Co. v. 
Brooks-Ozan Mercantile Co., 82 Ark. 
219, 101 SW 408; Graham vy. Remmel, 
ae eh 140, 88 SW 899, 6 AnnCas 

Cal.—Fresno Canal, ete, Co. v. 
Hart, 152 Cal. 450, 92 P 1010; Verzan 
v. McGregor, 23 Cal. 339. 

Colo.—Hurlburt yv. Dusenbery; 26 
Colo. 240, 57 P 860; Bourke v. Van 
Keuren, 20 Colo. 95, 36 P 882; Mosier 
v. Kershow, 16 Colo. A. 453, 66 P 
449; Roberts v. Greig, 15 Colo, A. 
378, 62 P 574; Denver Brewing Co. 
v. Barets, 9 Colo. A. 341, 48 P 834. 

Conn.—Atwater v. Hewitt, 72 
Conn." 238, (44° Au’s4:"! Burns; Yetcs 
Lumber Co. v. Doyle, 71 Conn. 745, 
43 A 483, 71 AmSR 2385; Trumbull 
vy. O'Hara, 71° Conn; (172, 41 A (546: 
Caulfield v. Hermann, 64 Conn. 325, 
30 A 52; Young v. Newark F. Ins. 
Co., 59 Conn. 41, 22 A 32; McFarland 
v. Sikes, 54 Conn. 250, 7 A 408, 1 
AmSR 111; Kinney v. Whiton, 44 
Conn. 262, 26 AmR 462. 

D. C.—Donaldson v. Uhlfelder, 21 
App. 489; Randle y. Davis Coal, etc., 
Corb Appi Shiu. 

Ga.—Moore y. Farmers’: Mut. Ins. 
Assoc., 107 Ga. 199, 33 SE 65; Equi- 
table Mfg. Co. vy. Hill-Atkinson Co., 
17 Ga. A. 494, 87 SE 715; Heitmann 
v. Commercial Bank, 6 Ga. A. 584, 
65 SE 590. “he 

Ill.— Van Norman v. Young, 228 Ill. 
425, 81 NE 1060; Ryan v. Cooke, 172 


TT. 3025. 507 NEY 203: efatts68. is Ay 
592]; Malm v. Schwimmer, 205 Ill. 
A. 584: Riley v. International Ba- 


nana Food Co., 185 Ill. A. 629; Cannon 


Vv. Michigan Mut. L. Ins. Co., 103 Ill. 


A. 414: Curtis v. Harrison, 36 Ill. A. 
287; Ottawa, etc.,.R. Co. vy. Hall, 1 
Th, A, .612. 

Ind.—Pepper v. State, 22 Ind. 399, 
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for this is not an oral contradiction or variation of 
the written instrument but goes to the very existence 
of the contract and tends to show that no valid and 
effective contract ever existed;? but evidence is not 
admissible which, conceding the existence and de- 


85 AmD 430. 

Ind. T.—Fox vy. Tyler, 
1, 53 SW 462. 

Iowa.—Garner y. Kratzer, 173 Iowa 
292, 155 NW 296; Healy v. Hohn, 157 
Iowa 375, 138 NW 551; Lavalleur v. 
Hahn, 152 Iowa 649, 132 NW 877, 
39 LRANS 24; McNight v. Parsons, 
186 Iowa 390, 118 NW 858, 125 AmSR 
265, 22 LRANS 718, 15 AnnCas 665; 
Cavanagh v. Iowa Beer Co., 136 Icwa 
236, 113 NW 856; Hinsdale v. Mc- 
Cune, 135 Iowa 682, 113 NW 478; 
McCormick vy. Merritt, 131 Iowa 160, 
105 NW 428; Sutton v. Weber, 127 
Iowa 361, 101 NW 775; Lyons Oak- 
land Cemetery Assoc. v. Lakins, 126 
Iowa 121, .101 NW’ 778; 3 AnnCas 
559; McCormick . Harvesting Mach. 
Co. v. Morlan, 121 Iowa 451, 96 NW 
976; Sutton y. Griebel, 118 Iowa 78, 
91 NW 825. 

Kan.—lLittle v. Liggett, 92 Kan. 
385, 140 P 838; Barthoiomew v. Fell, 
92 Kan. 64, 189 P 1016. 


3) Inds) TE. 


Ky.—Duncan y. Sheehan, 13 Kyl 
780. 
Me.—Rivard y. Continental Cas- 


ualty Co., 116 Me. 46, 100 A 101.- 

Md.—Harrison y. Morton, 83 Md. 
ret 35 A 99; Beall vy. Poole, 27 Md. 
645. 

Mass.—Barrie v. Quinby, 206 Mass. 
259, 92 NE 451: Way v. Greer, 196 
Mass. 237, 81 NE 1002; Hill v. Halli, 
191 Mass. 253,- 77 NE 831;'' Elastic 
Tip Co. v. Graham, 185 Mass. 597, 
71 NE 117; Thomas v. Barnes, 156 
Mass. 581, 31 NE 6838; Penn Mut. L. 
Ins. Co. v. Crane, 134 Mass. 56, 45 
AmR 282; Wilson v. Powers, 131 
Mass. 539; Faunce y. State Mut. L. 
Assur. Co., 101 Mass. 279; Whitaker 
vy. Salisbury, 15 Pick. 534. 

Mich.—Solomon y. Stewart, 184 
Mich. 506, 151 NW 716, AnnCas1917A 
942; Acme Food Co. v. Tousey, 148 
Mich. 697, 112 NW 484; Ada Dairy 
Assoc. v. Mears, 123 Mich. 470, 82 
NW 258; Cleveland Refining Co. v. 
Dunning, 115 Mich. 238, 73 NW 2389; 


Gibson v. Miller, 29 Mich. 355, 18 
AmR 98, 
Minn.—Bowser v. Fountain, 128 


Minn. 198, 150 NW 795; Samuel H. 
Chute Co. vy. Latta, 123 Minn. 69, 73, 
142 NW 1048 [cit Cyc]; Mendenhall 
v. Ulrich; 94 °*‘Minn. 100, 101 NW 
1057; Smith vy. Mussétter, 58 Minn. 
159, 59 NW 995; Merchants’ Exch. 
Bank y. -Luckow, 37 Minn. 542, 35 
NW 4384; Skaaraas vy. Finnegan, 31 
Minn. 48, 16 NW 456; Westman y. 
Krumweide, 30 Minn. 3138, 15 NW 255. 

Miss.—Ohio Pottery, ete. Co. v. 
Pickle, 108 Miss. 51, 66 S 321; Cocke 
v. Blackbourn, 57 Miss. 689; Butler v. 
Smith, 85 Miss. 457. 

Mo.—Ayres v. Milroy, 53 Mo. 516, 
14 AmR 465; Vardeman v. Bruns, 
199 SW 710, 712 [cit Cyc]; Grand 
River College v. Robertson, 67 Mo. 
AL 8295. eLutt Yar Price,’ le Mor An Lode 

Nebr.—Luther y. Luther, 170 NW 
364; Ong Hxch. Bank y. Clay Center 
State Bank, 91 Nebr. 835, 1837 NW 
845; Dodd v. Kemnitz, 74 Nebr. 634, 
104 NW 1069. ! 

N. H.—Atlantic Ins. Co. v. Goodall, 
SDMeNin El. Sia Se 

N. J.—Naumberg v. 44 
N. J. L. 331, 48 AmR 380. 

N. Y.—Stiebel v. Grosberg, 202 
N. Y. 266, 95 NE 692, 86 LRANS 
1147, AnnCas1912D 1305. [rev 1387 
App. Div. 275. 121 NYS 923]; Smith 
v. Dotterweich, 200 N. Y. 299, 93 NE 
985, 88 LRANS 892 [rev 132 App. 
Div. 489, 116 NYS 896]; Middleworth 
v. Ordway, 191 N. Y. 404, 84 NE 291; 
Gilroy v. Everson-Hickok Co., 190 
N...Y.. 551, 88 NE-1125 [aff 118 App. 
Div. 733, 1083 NYS 620]; Jamestown 


Young, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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livery of the contract or obligation, and that it was 
at one time effective, seeks to nullify, modify, or 
change the character of the obligation itself, by 
showing that it’ is to cease to be effective or is to 
have an effect different from that stated therein, 


Business College Assoc. v. Allen, 172 
N. Y. 291, 64 NE 952, 92 AmSR 740 
[rev 59 App. Div. 627, 69 NYS 1137]; 
Higgins v. Ridgway, 153 N. Y. 130; 
47 NE 32; Baird v. Baird, 145 N. Y. 
659, 40 NE 222, 28 LRA 375; Blewitt 
v. Boorum, 142 N. Y. 357, 37 NE 119, 
40 AmSR 600 [aff 59 N. Y. Super. 
321, 14 NYS 298]; Engelhorn y. Reit- 
linger) 122 JN..¥. %6;, 25; .NE* 297,)9 
LRA 548; Schmittler v. Simon, 114 
N. Y. 176, 21 NE 162, 11 AmSR 621; 
Reynolds v. Robinson, 110 N. Y. 654, 
18 NE 127 [rev 37 Hun 561]; Juil- 
liard v. Chaffee, 92 N. Y. 529; Hast- 
man v. Shaw, 65 N. Y. 522; Benton 
v. Martin, 52 N, Y. 570; Seymour 
v. Cowing, 4 Abb. Dec. 200, 1 Keyes 
532; Corn v. Bergman, 145 App. Div. 
218, 129 NYS 1049; Stiebel v. Gros- 
pers usi. App. Div. 205, 121 NYS 
923 [rev on other grounds 202 N. Y¥. 


266,95, NE 692, 36 LRANS. 1147, 
AnnCas1912D 1305]; Holbrook  v. 
Truesdell, 100 App. Div. 9, 90 NYS 


911; Utica Nat. Bank vy. Tallman, 63 
App. Div. 480, 71 NYS 861 [aff 172 
N. Y. 642 mem, 65 NE 1123 mem]; 
Pratt, etc., Co. v. American Pneu- 
matic Tool Co., 50 App. Div. 369, 63 
NYS 1062 [aff 166 N. Y¥. 588 mem, 59 
NE 1129 mem]; Washington Sav. 
Bank v. Ferguson, 43 App. Div. 74, 
59 NYS 295; Persons v. Hawkins, 41 
App. Div. 171, 58 NYS 8381; Trades- 
men’s Nat. Bank v. Curtis, 38 App. 
Div. 240, 57 NYS 121 [rev on other 
grounds 167 N. Y. 194, 60 NE 429, 
52 LRA 430]; Andrews v. Hess, 20 
App. Div. 194, 46 NYS 796; Gallo v. 
New York, 15 App. Div. 61, 44 NYS 
143; Ostrander y. Snyder, 73 Hun 
378, 26 NYS 263; Burnham vy. Wil- 
Dur p20 aaN. Gv. aeSuper. 71,1695 Kel- 
ler v. Prince, 76 Misc. .522,..135 
NYS 573; National Park Bank v. 
Saitta, 55 Mise. 93, 106 NYS 328; 
Manhattan Guide Co. v. Gluck, 52 
Mise. 652, 101 NYS 528; Greene v. 
Ker, 48 Misc. 609, 95 NYS 569; Cart- 
ledge v. Crespo, 5 Misc. 349, 25 NYS 
515; Spilo v. Baumann-McWhirter 
Chemical Co., Inc., 157 NYS 521; Eb- 
lign Brewing Co. v. Feldman, 114 
NYS 910; Round Lake Assoc. v. Kel- 
logg, 11 NYS 859; Lovett v. Adams, 
3 Wend. 380. 

IN. . ©.—Garrison? <v. Wise. Case 
Threshing Mach. Co., 159 N. C. 285, 
74 SE 821; Bowser v. Tarry, 156 
N.C. .35,. 72, SH 74; Waters v. Se- 
curity Life, etc. Co., 144 N. C. 663, 
57 SE 437, 13 LRANS 805; Pratt v. 
Chaffin, 136 N. C. 350, 48 SE 768. 

N. D.—Lankin Citizens’ State Bank 
v. Garceau, 22 N. D. 576, 134 NW 
882. 

Okl.—J. M. Hoard, Jr., Co. v. Grand 
Rapids Showcase Co., 173 P_ 844; 
Waggoner Bank, etce., Co. v. Doak, 
172 P 61; Williamson v. Scully, 52 
Okl. 531, 152 P 839; Gamble v. Riley, 
89 Ok1.-363, 135 BP 390; Colonial 
Jewelry Co. v. Brown, 38 Okl. 44, 
131 P 1077; Duffey v. Scientific 
American Compiling Dept., 30 Ok. 
TAD. WAS, 200. PO 1088! fcit4Cy.c 1: 

Or.—La Grande Nat. Bank v. 
Blum, 26 Or. 49, 37 P 48. 

Pa.—Car Adv. Co. v. Rohr McHenry 
Distilling Co., 49 Pa. Super. 442. 

S. C.—Roach v. Williams, 109 S.C. 
29, 95 SE 120; Burns vy. Goddard, 
72 S. C. 355, 51 SE 915; Lipscomb 
v. Lipscomb, 32 S. C. 243, 10 SE 929. 

Ss. D.—Manufacturers’ Furnishing 
Co. v. Kremer, 7 S. D. 463, 64 NW 


528; Osborne v. Stringham, 1 S. D. 
406, 47 NW 408. 
Tenn.—Brady v. Isler, 9'Lea 356; 


Breeden v. Grigg, 8 Baxt. 163; Majors 
v. McNeilly, 7 Heisk. 294; Quarles 
vy. Governor, 10 Humphr. 122. 
Tex.—Franklin v. Smith, 1 Tex. 
Unrep. Cas. 229; Skeen v. Skeen, 


[§ 1541] b. 


| (Civ. A.) 204 SW 879; Baines v. 
Kohler, (Civ. A.) 201 SW 735; Farrar 
v. Holt, (Civ. A.) 178 SW 618; Nelson 
v. | Boggs, 1 (Civ; A.)o 1771 SWer 1005; 
Parker v. Naylor, (Civ. A.) 151 SW 
1096; Hunter v. Wallace, 57 Tex. Civ. 
A. 1, 121 SW 180; Floresville Oil, 
ete., Co. v. Texas Refining Co.,, 55 
Tex. Civ. A. 78, 118 SW 194; Mer- 
chants’ Nat. Bank v. McAnulty, (Civ. 
A.) 31 SW 1091. 

Vt.—Holmes 332 Wie; 
116. 

Va.—Blair v. Security Bank, 103 
Va. 762, 50 SE 262; Catt v. Olivier, 
98 Va. 580, 36 SE 980; Humphreys 
v. Richmond, ete., R. Co., 88 Va. 431, 
13 SE 985; Solenberger v. Gilbert, 
86 Va. 778, 11 SE 789; Wendlinger v. 
Smith, 75 Va. 309, 40 AmR 727. 

Wash.—Farley vy. Letterman, 87 
Wash. 641, 152 P 515; O’Connor v. 
Lighthizer, 34 Wash. 152, 75 P 643; 
Reiner v. Crawford, 23 Wash. 669, 63 
P 516, 88 AmSR 84. 

Wis.—Hodge v. Smith, 130 Wis. 
326, 110 NW 192; Golden v. Meier, 
129 Wis. 14, 107 NW 27, 116 AmSR 
935; State v. Milwaukee, 121 Wis. 
110, 98 NW 930; Gilman y. Gross, 
97 Wis. 224, 72 NW 885. 

Eng.—Pattle v. Hornibrook, [1897] 
1Ch. 25; 
L. R: 1 P & D. 109; Murray v. Stair, 
2) Bo & C982) 9 HCLIs3s 107) Reprint 
SLs; Wallis’ v.58 Littell) 1) Cia; oN. JS. 
369, 103 ECL 369, 142 Reprint 840; 
Gudgen v. Besset, 6 HK. & B. 986, 88 
ECL 986, 119 Reprint 1131; Pym v. 
Campbell, 6 E. & B. 370, 88 ECL 370, 
119 Reprint 903; Williams v. Jones, 
36 WklyRep 573. 

Ont.—Ontario Ladies’ College _ v. 
Kendry, 10 Ont. L. 324, 5 OntWR 
605; McNeeley v. McWilliams, 13 
Ont. A, 324. 

“‘Parol evidence is competent to 
show that a writing, in form a com- 
plete contract, and delivered, was not 
to become binding until the perform- 
ance of some condition resting in 
parol.’ Browne on Parol Evidence, 
section 32,.’”’ Lavalleur v. Hahn, 152 
Iowa 649, 661, 132 NW 877, 39 LRANS 
24, 

“An instrument not under seal may 
be delivered upon conditions, the ob- 
servance of which as between the 
parties is essential to its validity; 
that the operation of the instrument 
may be limited by the conditions 
upon which the delivery was made; 
that parol evidence of such condi- 
tions is not open to the objection of 
varying or contradicting a written 
contract, and that the rule applies 
to the enforcement of negotiable 
paper, not only as between the orig- 
inal parties, but aS to others having 
notice.’ Tradesmen’s Nat. Bank v. 
Curtis, 38 App Div. 240, 243, 57 NYS 
121 [rev on other grounds 167 N. Y. 
194, 60 NE 429, 52 LRA 430]. 

[a] A general release signed, 
sealed, and delivered may be shown 
by parol to have been delivered to 
take effect on a contingency which 
has never happened. Stiebel v. Gros- 
berg, 202 N. Y. 666, 95 NE 692, 36 
LRANS 1147, AnnCas1912D 1305. 

{[b] Instruments not under seal 
may be delivered to the one to whom 
upon their face they are made pay- 
able, or who by their terms is en- 
titled to some interest or benefit un- 
der them, upon conditions the observ- 
ance of which is essential to their 
validity. And the annexing of such 
conditions to the delivery is not an 
oral contradiction of the written obli- 
gation, although negotiable, as_ be- 
tween the parties to it or others 
having notice. It needs a delivery to 
make the obligation operative at all 


v. Crossett, 


and the effect of the delivery and the 


Instruments Generally. 
a general rule that an instrument under seal ecan- 


Guardhouse v. Blackburn,’ 


upon certain conditions or contingencies, for this 
does vary or contradict the terms of the writing.‘ 


Particular Instruments—(1) Sealed 
It is well established as 


extent of the operation of the in- 
strument may be limited by the con- 
ditions upon which delivery is made. 
Benton v. Martin, 52 N. Y. 570. 

[ce] A separate oral agreement 
constituting a condition precedent to 
the attaching of any obligation under 
a contract, grant, or disposition of 
property may be’ shown by parol. 
Flomerfelt vy. Englander, 29 Misc. 
655, 61 NYS 187. i 

{d] Failure of conditions may be 
shown by parol. Gregory v. Little- 
john, 25 Nebr. 368, 41 NW 253. 

{e] Clear proof necessary.—‘‘The 
rule which permits a party to a writ- 
ten instrument to prove by parol 
that the execution and delivery of 
that instrument, so far as he is con- 
cerned, was upon the condition that 
he should not be liable thereon, is 
one which, as already suggested, is 
now well established, but at the same 
time it is one which for obvious rea- 
sons ought not, in our judgment, to 
be applied unless such condition is 
established by the clearest and most 
convincing proof.” Utica City Nat. 
Bank y. Tallman, 63 App. Div. 480, 
487, 71 NYS 861 [aff:172 N. Y. 642 
mem, 65 NE 1122 mem]. 

{f] Nature of condition. — In 
Mehlin v. Mutual Reserve Fund Life 
Assoc., 2 Ind. T. 396, 400, 51 SW 
1068, the court, after referring to 
the rule stated in the text, said: 
“Unless the nonfullfilment of the 
condition goes to the failure of con- 
sideration, this would seem to 
trench upon fixed principles of law.” 

4 U. S—wUnited Engineering, etc., 
Co. v. Broadnax, 136 Fed. 351, 69 CCA 
177 [certiorari den 197 U. S. 624, 25 
SCt 800, 49 L. ed. 911]. 

Ark.—Goodrum v. Bank, 102 Ark. 
326, 144 SW 198, AnnCasi914A 511; 
ame v. Means, 71 Ark. 289, 73 SW 

Conn.—Trumbull v. O’Hara, 71 
Conn. 172, 41 A 546; Caulfield v. 
Hermann, 64 Conn. 325, 30 A 52. 

Ga.—FPidcock v. Merchants’ Nat. 
Bank, 7 Ga. A. 303, 66 SE 973; Pid- 
cock v. Crouch, 7 Ga. A. 299, 66 SE 
971; Heitmann y. Commercial Bank, 
6 Ga. A. 584, 65 SE 590. 


Ida.—Whitney v. Dewey, 10 Ida. 
633,530 2Pe1147, 69° URA 572! 

Ill.— Potter v. Barringer, 236 Ill. 
224, 86 NE 233; Ryan v. Cooke, 172 
Til. 302, 50 NE 213 [aff 68 .Ill. A. 
592]; Riley v. International Banana 
Food Co., 185 Ill. A. 629; Ryan v. 
McArdle, 159 Ill. A. 579; Haven  v. 
Chicago Sash, ete., ‘Co:, 96 Th. A. 


92 [rev on other grounds 195 Ill. 474, 
63 NE 158]. 

Ind.—Foley v. Cowgill, 5 Blackf. 
18, 82 AmD 49; McCaskey Register 
ee v. Curfman, 45 Ind. A. 297, 90 NE 

Mass.—Lilienthal v. Suffolk Brew- 
ing Co., 154 Mass. 185, 28 NE 151, 
26 AmSR 234, 12 LRA 821. 

Mich.—Solomon y. Stewart, 184 
Mich. 506, 151 NW 716, AnnCas19174 
942; Smith v. Mathis, 174 Mich. 262, 
271, 140 NW 548 [cit Cyc]; Wilbur 
v. Grover, 140 Mich. 187, 103 NW 583; 
Central Sav. Bank y. O’Connor, 132 
Mich. 578, 94 NW 11. 

Minn.—Samuel H. Chute Co. v. 
Latta, 123 Minn. 69, 73, 142 NW 1048 


[eit Cyc]. 

Mo.—Stimson y. Brinkman, (A.) 
190 SW 646; St. Louis Third Nat. 
Bank v. Reichert, 101 Mo. A. 242, 73 
SW 893. 

N. Y.—Hamlin v. Hamlin, 192 N. Y. 
164, 84 NE 805; Jamestown Business 
College Assoc. v. Allen, 172 N. Y. 
291, 64 NE 952, 92 AmSR 740; Pratt 
v. Pneumatic Tool Co., 50 App. Div. 


369° 63: NYS 1062 [aff 166 N. Y...588, 
1/59 NE 1129]; Washington Sav. Bank 
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not be delivered to the grantee or obligee upon a 
parol condition which may prevent the taking ef- 
fect of the instrument according to its tenor, al- 
though it has been held that this applies only to 
instruments which are required to be under seal, 
and not to instruments effective without a seal.® 

(2) Bills and Notes—(a) In General. 
Where a bill or note or other negotiable instrument 
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vy. Ferguson, 43 App. Div. 74, 59 NYS 
295; Munsell y. Flood, 45 N. Y. Super. 
460; Greene v. Ker, 48 Misc. , 609, 
95 NYS 569; Prosser y. Miller, 37 
Misc. 841, 76 NYS 974; Mullen v. 
Washburn, 169 App. Div. 704, 155 
NYS 757 [rev on other grounds 224 
ING Ys. 4139 eb 2dEN Bb 9Ae 

Oh.—Monnett v. Monnett, 46 Oh. 
St. 30, 17 NE 659. ; 

Okl.—Duffey v. Scientific Ameri- 
ean Compiling Dept., 30 Okl. 742, 120 
P 1088, 1089 {cit Cyc]. 

Pa. —Kennedy vy. Brie, ete., Plank- 
Road Co., 25 Pa. 224; Butler v. Kel- 
Jer, 19 Pa. Super. 472. 


R. I.—Sweet v. Stevens, 7 R. I. 
375. 

Tex.—Holt’ v. Gordon, 107 Tex. 
137, 174 SW 1097; Heffron v. Cun- 
ningham, 76 Tex. 312, 13 SW 259; 
Holt v. Gordon, (Civ. A.) 176 SW 
902. 

Va.—Leftwich v. Harly, 115 Va. 
323, 79 SE 384; Blair v. Security 
Bank, 103 Va. 762, 50 SE 262. 

Wash. — Rhodes v. Owens, 101 
Wash. 324, 172 P 241. 

Eng.—Pym y. Campbell, 6 E. & B. 
370, 88 ECL 370; 119 Reprint 903. 

Man.—Saults v. Eaket, 11 Man. 
597. 

Alta.—Bible v: Croasdale, 9 Alta. 
LL. 133. 

Ont.—Carter vy. Canadian Northern 
RanCows24. Ont. s13800,- 12 OntwNn 


1464, 19 OntWR 853 [allowing — 
23 Ont. i. RI40,. 1 iOntwiny 892,72 
OntWN 639, 18 OntWR 42]. 

‘Tt is not necessary to cite and 
compare the numerous conflicting au- 
thorities upon the question of ad- 
missibility of parol testimony with 
relation to written instruments. The 
authorities have gone very far in 
holding it competent, for the purpose 
of showing that the delivery of the 


instrument was conditional, or that 
it never took .effect at all. 17 Cyg 
642, and cases there cited. But in 


all the cases sustaining this posi- 
tion the condition was something 
extraneous to the contract itself. 
In this case the making of the agree- 
ment is admitted, and the defendant’s 
plea in effect is that he had a right 
to change his mind. Parol evidence 
cannot be admitted to show that a 
written contract was not a contract 


at all. A man cannot be heard to 
say: ‘To be sure, I made this written 
order; but I made it subject to the 


condition, resting in parol, that you 
must not act on it until I make an- 
other written order to the same ef- 
fect. The law will not countenance 
such paltering.” Duffey v. Scientific 
American Compiling Dept., 30 Okl. 
742, 745, 120 P 1088 

“The authorities are uniform in 
holding that parol evidence is ad- 
missible to prove that a deed, per- 
fect on its face, was delivered to 
the grantee on condition.” Leftwicn 
v. Erley, 115 Va. 323, 327, 79 SH 384. 

[a] “There is no question as tw 
the rule of law enunciated in Rey- 
nolds v. Robinson, 110 N. Y. 654, 18 
N. E. 127, and kindred cases, that 
parol evidence is admissible to show 
that a writing which is, in form, a 
complete contract, of which there 
has been a manual tradition, was 
not to become a binding contract un- 
til the performance of some condition 
precedent resting in parol.” Gilroy 
v. Everson-Hickok Co., 118 App. Div. 
733; 139;) 1038 Nays) 620" att. 190) Ni. Ye 
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551, 88 NE 1125 mem]. 

[Lb] Instruments not under seal.— 
The rule that where there has been 
an actual delivery of an instrument 
with the intention at the time of 
passing the present title, it cannovr 
be shown by parol that the writing 
was not to become operative until the 
performance of some condition, ap- 
plies to unsealed as well as to sealed 
instruments. Ryan v. Cooke, 172 Il. 
302, 50 NE 213 [aff 68 Ill. A. 592). 

[ce] Where a condition precedent 
is expressed in the contract, parol 
evidence to prove other conditions 
precedent will be excluded. United 
Engineering, etc., Co. v. Broadnax, 
136 Fed. 351, 69 CCA 177 [certiorari 
den 197 U. S. 624, 25 SCt 800, 49 L. 
ed. 911]. 

[d] Condition subsequent not 
provable.—Paiol evidence cannot be 
admitted to prove a condition subse- 
quent which will defeat an operative 
contract, but only a condition prece- 
dent giving life to what was before 
a dead writing. Burns, ete., Lumber 
Co. v. Doyle, 71 Conn. 742, 43 A 
483, 71 AmSR 235; Sweet v. Stevens, 
Tok. 8753 Wallisiv. littell) th CPB. 
N. S. 369, 103 ECL 369, 142 Reprint 
840. 

5. Newman v. Baker, 10 App. 
(D. C.) 187; Braman vy. Bingham, 26 
N. Y. 483; Worrall v. Munn, 5 N. Y. 
2295°55. AmD 330. 

[a] This is not merely a technical 
rule but is founded in good sense, 
based upon a proper regard for the 
soundness of titles and the interest 
of those who deal in them. Moore vy. 
Winans, 23 App. Div. 308, 48 NYS 
287 [aff 160 N. Y. 703 mem, 57 NE 
1118 mem]. 

6 Blewitt v. Boorum, 142 N: Y. 
357, 37 NE 119, 40 AmSR 600 [aff 
59 N. Y. Super, 321, 14°NYS 298]. 

7. Ala.—Jefferson » County Sav. 


Bank v. Compton, 192 Ala. 16, 68 S 
261; Garner v. Fite, 93 Ala. 405, 9 S 
367: Gliddens v. Harrison, 59 Ala. 
481; West v. Kelly, 19 Ala. 353, 54 


AmD 192; Standifer v. White, 9 Ala. 
527; Barlow v. Flemming, 6 Ala. 146. 
Ark.—Abbott v. Kennedy, 133 Ark. 
105, 201 SW 830; Warner vy. Bonds, 
111 Ark. 238, 168 SW 788. 
ere v. Aston, (A.) 174 P 
Conn.—Osborne vy. Taylor, 58 Conn. 
439, 20 A 605; Converse v. Moulton, 
2 Root 195. 
Ae C.—tLinville v. Holden, 9 D. C. 
Fla.—Rivers v. Brown, 62 Fla, 258, 
56 1S 553. . 
Ga.—Probasco v. Shaw, 144 Ga. 
416, 87 SE 466; Thompson vy. Citi- 
zens’ Bank, 144 Ga. 10, 85 SE 1002; 
Johnson v. Nisbet, 137 Ga. 150, 72 SE 
915; Pryor v. Ludden, ete., Southern 
Music House, 134 Ga. 288, 67 SE 654, 
28 LRANS 267; Stapleton v. Monroe, 
111 Ga. 848, 36 SE 428; Lunsford vy. 
Malsby, 101 Ga. 80, 28 SE 496; John- 
son:v. Cobb, 100 Ga. 139, 28 SE 72; 
Dinkler v. Baer, 92 Ga. 4382, 17 SE 
953; Rodgers v. Rosser, 57 Ga. 319; 
Howard v. Stephens, 52 Ga. 448; 
Scaife v. Beall, 43 Ga. 333; Planters’ 
Bank v. Brown, 22 Ga. A. 495, 96 SE 
328; Southern Fertilizer, ete., Co. v. 
Harrell, 17 Ga. A. 642, 87 SE. 911; 
Ward v. Thompson, 13 Ga. A. 152, 78 


SE 1012. 
Burke, 2 Ida. 


Tda.—Dulaney v. 
(Hasb.) 719, 23 P 915. 
R. Co. v. Parker, 


Till. —Cairo, etc., 
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is absolute in its terms, neither the maker nor the 
indorser can be allowed to show that the obliga- 
tion was a conditional one merely or was to be paid 
only in a certain contingency,’ and this is true not- 
withstanding the fact that the note was given pur- 
suant to a verbal agreement for the payment of a 
sum of money on a certain contingency, tor the con- 
dition must be held to have been waived by the giv- 


84 Ill. 618; Walker v. Crawford, 56 
Ill. 444, 8 AmR 701; Miller v. Wells, 
46 ll. 46; Harris v. Galbraith, 43 
Ill. 3809; Foy v. Blackstone, 31 Ill. 
538, 838 AmD 246; Penny v. Graves, 
12 Ill. 287; Hesch vy. Dennis, 194 
Ill. A. 663; Lauth v. Badeaux, 189 IIl. 


A. 88; Schuitz v. Meyer, 181 Ill. A. 
335; May v. May, 86 Ill. A. 77; Cairo, 
ete., R. Co. v. Delap, 7 Ill. A. 60. 

Ind.—Clanin y. Esterly Harvesting 
Mach. Co., 118 Ind. 372, 21 NE 35, 3 
LRA 863; Parks v. Zeek, 53 Ind. 221; 
Graves v. Clark, 6 Blackf. 183; Cioan 
Sone tame 52 Ind. A. “148,: 100 -Niz 

Ilowa.—Farmer v. Perry, 70 lowa 
358, 30 NW 752; Atkinson vy. Blair, 
38 Iowa 156; Myers v. Sunderland, 
4 Greene 567. 

Kan.—Stevens vy. Inch, 98 Kan. 306, 
158 P 43. 

Ky.—Pegley v. Combs, 87 SW 1081, 
27 KyL 1115; Allen v. Thompson, 108 
Ky. 476, 56 SW 823, 22 KyL 164; 
Slusher vy. Conant, 37 SW 579, 18 
KyL 660; Dale vy. Pope, 4 Litt. 166; 
Moore v. Parker, 15 KyL 125; Mur- 
phy v. Hubble, 1 Ky. Op. 146. 

Me.—Sears vy. Wright, 24 Me. 278; 
Boody v. McKenney, 23 Me. 517. 

Md.—Louis Eckels, ete., Ice Mfg. 
Co. v. Cornell Hconomizer Co., 119 Mad. 


LOT, 9221, “S62 vAris8s [cit Cy cit Me= 
Sherry v. Brooks, 46 Md. 103. 
Mass.—Underwood v. Simonds, 12 


Metc. 275; Adams v. Wilson, 12 Mete. 
138, 45 AmD 240; Crossman y. Fuller, 
17 Pick. 171; Rose v. Learned, 14 
Mass, 154. 

Mich.—Central Sav. Bank v. O’Con- 
nor, 139 Mich. 82, 102 NW 280; Mc- 
Ewan v. Ortman, 34 Mich. 325; Hyde 
v. Terwinkel, 26 Mich. 93. 

Minn.—Northern Trust Co, v. Hilt- 
gen, 62 Minn. 361, 64 NW 909; Cur- 


tice v. Hokanson, 38 Minn. 510, 38 
ie 694; Huey v. Pinney, 5 Minn. 
Miss.—Federal Discount Co. y. 
Fletcher, 104 Miss. 251, 61 S 308; 
Wren vy. Hoffman, 41 Miss. 616. 


Mo.—Smith y. Thomas, 29 Mo. 307; 
Jefferson City First Nat. Bank v. 
Henry, (A.) 202 SW 281; Farmers’ 
State Bank v. Sloop, (A.) 200 SW 
304; Montgomery v. Schwald, 177 
Mo. A. 75, 166 SW 881; Citizens’ 
Bank v. Martin, 171 Mo. A. 194, 156 
pie 488; Houck vy. Frisbee, 66 Mo. A. 

Mont.—Fisher y. Briscoe, 10 Mont. 
124,.25 P 80. 

Nebr.—Van Etten v. Howeli, 40 
Nebr. oe 59 NW 389. 

N. H.—Porter vi Pierce, 22 N. H. 
275, 55 AmD 151. 

N. Y.—Middleton vy. Wooster, 184 
App. Div. 165, 171 NYS 593; Smith v. 
Hedges, 170 App. Div. 349, 155 NYS 
934 [aff 89 Misc. 183, 152 NYS 95]; 
Gilleran y. Colby, 161 App. Div. 923, 
145 NYS 682; Driscoll v. Colby, 161 
App. Div. 922, 145 NYS 681; Thomp- 
son v. Hall, 45 Barb. 214; Bloom v. 
Horwitz, 109 Misc. 684, 166 NYS 786; 
Carnegie Trust Co,—v: Rudoiph Kley- 
bolte, 74 Misc. 246, 134 NYS 69; 
German Exch. Bank v. Schnitzer, 72 
Misc. 362, 180 NYS 223 [rev-71 Mise. 
261, 130 NYS 113]; Equitable Trust 
Co. v. Newman, 69 Mise. 494, 127 NYS 
243 [rev on other grounds 72 Misc. 
52, 129 NYS 259]; Calvosa v. Dono- 
van. 171 NYS 398: Weinhandler v. 
Toewenthal, 159 NYS 695 [aff 162 
NYS 1149]; Newgass v. Shulhof, 128 
NYS 664; Ely v. Kilborn, 5 Den. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


‘i 
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EVIDENCE 


ing of an unconditional note. But it may be shown, | obligation.® 


as between the parties or others having notice, that 
the delivery was conditional only and that the in- 


note, the effect 


strument never in fact came into force as a binding | gency until the 


514; Erwin vy. Saunders, 1 Cow. 249, 
13 AmD 520. 

N. C.—Kernodle vy. Kernodle, 174 
N. C. 441, 93 SE 956; Cherokee Coun- 
ty v. Meroney, 173 N. C. 653, 92 SH 
616; International Harvester Co. v. 
Parham, 1 N. C. 389, 90 SE 503; 
Gatlin v. Kilpatrick, 4 N. C. 147, 534, 
6 AmD 557. 

N. D.—Eckman First State Bank v. 
Kelly, 30 N. D. 84, 152 NW 125, 129, 
AnnCasl1917D 1044 [cit Cyc]. 

Oh.—Beecher vy. Dunlap, 52 Oh. St. 
64, 38 NE 795; Holzworth v. Koch, 
26 Oh. St. .33. 

Or.—North Powder Farmers’ State 
Bank y. Forsstrom, 89 Or. 97, 173 
P 935; Colvin v. Goff, 82 Or. 314, 161 
P 568, LRA1917C 300. 

Pa.—Faux v. Fitler, 232 Pa. 33, 81 
A 91; Phillips v. Meily, 106 Pa. 536; 
Heydt v. Frey, 10 Pa. Cas. 84, 13 A 
475; Martz vy. W. H. Wilcox Co., 57 
Pa, Super. 169; Weaver v. Paul, 16 
Pa. Co. 471; Spanlove v. Westrup, 1 
WklyNC 156. 


Ss. C.—Arthur v. Brown, 91 S. C. 
316, 74 SE 652; Cline v. Farmers’ 
Oil Mill, 83 S. C. 204, 65 SEH 2&2; 
Harris’v.. Caston, 18S. Co da. 342: 

Tenn. — Williams y. Terrell, 7 
Humphr. 551; Ellis v. Hamilton, 4 


Sneed 512. 

Tex.—Denman y. Kaplan, (Civ. A.) 
205 SW 739; Merriman v. Swift, 
(Civ. A.) 204 SW 775; Security L. 
Ins. Co. vy: Allen, (Civ. A.) 170 SW 
131; Martin v. Daniel, (Civ. A.) 164 
SW 17; Key v. Hickman, (Civ. A.) 
149 SW 275; Behrens vy. Kirkgard, 
(Civ. A.) 148 SW 698; Ablowich v. 
Greenville Nat. Bank, 22 Tex, Civ. 
A. 272, 54 SW 794; Aultman vy. Mc- 
Kinney, (Civ. A.) 26 SW 267; Riley 
wv. Treanor, (Civ. A;) 25 SW 1054; 
rote v. Brawner, 1 Tex. A. Civ. Cas. 


Vt.— Gillett v. Ballou, 29 Vt. 296; 
Hatch vy. Hyde, 14 Vt. 25, 39 AmD 
203; Isaacs v. Elkins, 11 Vt. 679. 

Va.—Watson vy. Hurt, 6 Gratt. (43 
Va.) 633. 

W. Va.—Long v. Potts, 70 W. Va. 
719, 722,°75 SH 62 [quot Cye]. 

Wis.—Wayland Univ. v. Boorman, 
56 Wis. 657, 14 NW 819; Gillmann 
v. Henry, 53 Wis. 465, 10 NW 692. 


Man.—wWilton y. Oil Co., 25 Man. 
628. 
N. S.—MecNeil v. Cullen, 37 N. S. 


se 

Que.—Vineberg v. Jones, 8 DomLR 
513. 

{a] A promise renewing a note 
cannot be shown by parol to have 
been made on a condition which had 
not been complied with. Warren 
Academy v. Starrett, 15 Me. 443. 

[b] Additional conditions incon- 
sistent with those explicitly stated 
in a note cannot be engrafted upon 
the note by parol. Ward y. Thomp- 
son, 13 Ga. A. 152, 78 SE 1012. 

[c] Failure of a condition subse- 
quent cannot be shown by parol. 
Equitable Trust Co. v. Newman, 69 
Misc. 494, ,127 NYS 243 [rev on other 
grounds 72 Misc. 52, 129 NYS 259]. 

[d] Evidence showing set-off.— 
In an action on a note given for the 
purchase money of certain property, 
parol evidence is admissible to show 
an agreement that part of the prop- 
erty would be taken back if not sat- 
isfactory, as such evidence does not 
go to alter the terms of the note, but 
tends to establish a set-off. Barnes 
v. Shelton, 16 S. C. L. 338, 18 AmD 
642. ' 

[e] Indorsement in blank.—Parol 
evidence is admissible to prove that 
at the time when the owner of a 
note, who was not a party to it, in- 
“dorsed his name in blank thereon, 


[22 C.J.—71] 


it was agreed that he was not to be 
liable unless the purchaser should re- 
turn it on failure to collect it at 
maturity. Brewer v. Woodward, 54 
Vt. 581, 41 AmR 857. 

{f] A limitation of the rule has 
been asserted, to the effect that as 
between parties to a note or as 
against transferees with notice where 
the note does not state the considera- 
tion upon which it was given or 
where only a general consideration 
such as value received is stated, it 
is competent to prove that the note 
was given as part of an agreement 
by which the payment was to be 
conditional instead of absolute. Mc- 
Grath y. Barnes, 13 S. C. 328, 36 
AmR 687 

8. Swank v. Nichols, 24 Ind. 199; 
Banque Franco-Americaine y. Berg- 
pee Didie Appa Div. 28:70; hb 7 aN os 

9. U. S.—Burke v. Dulaney, 153 
U. S. 228, 14 SCt 816, 38 L. ed. 698; 
Storey v. Storey, 214 Fed. 973, 131 
CCA 269; Howell v. Ware, 175 Fed. 
742, 99 CCA 318; Beach v. Nevins, 
ae Fed. 129, 89 CCA 129, 18 LRANS 

88. 

Ala.—Gillespie v. Hester, 160 Ala. 
444, 49 S 580; Hopper v. Hiland, 21 
Ala. 714; Cochran v. Burdick, 7 Ala. 
A. 274, 61 S 29; Stone v. Goldberg, 
6 Ala. A. 249, 60 S 744; Cartersville 
Hank v. Gunter, 4 Ala. A. 539, 58 S 
757. 

Ariz.—Fidelity Title Guaranty Co. 
Vie RUDY, a OWATIZ,» Gb lal ett. 

Ark.—Graham y. Remmel, 76 Ark. 
140, 88 SW 899, 6 AnnCas 167. 

Colo.—Divine v. George, 166 P 242; 
Divine v. Western Slope Fruit Grow- 
ers’ Assoc., 27. Colo. “A. 368, +149 .P 
841. 

Conn.—Schine v. Johnson, 92 Conn. 
590, 103 A 974; New Haven Mfg. Co. 
v. New Haven Pulp, ete., Co. 76 
Conn. 126, 55 A 604; McFarland v. 
Sikes, 54 Conn. 250, 7 A 408, 1 AmSR 
ilalaly ; 

Ga.—Heitmann v. Commercial Bank, 
6 Ga. 584, 65 SE 590. 

Tll.— Belleville Sav. Bank vy. Born- 
man, 124 Ill. 200, 16 NE 210; Straus 
vy. Citizens’ State Bank, 164 Ill. A. 
420 [aff 254 Ill. 185, 98 NE 245). 

Iowa.—Waukee Sav. Bank v. Jones, 
179 Iowa 261, 159 NW 691; Selma 
Sav. Bank v. Harlan, 167 Iowa 673, 
149 NW 882; Lyons Oakland Cem- 
etery Assoc. v. Lakins, 126 Iowa 121, 
101 NW 778, 3 AnnCas 559; Ware v. 
Smith, 62 Iowa 159, 17 NW 459. 

Kan.—Goutermont y. Bland, 99 
Kan. 431, 162 P 270; Bartholomew v. 
Fell, 92 Kan. 64, 139 P 1016; White 
v. Smith, 79 Kan. 96, 98 P 766. 

Md.—Ricketts v. Pendleton, 14 Md. 
320. 

Mass.—Hill v. Hall, 191 Mass. 253, 
77 NE 831; Robertson v. Rowell, 158 
Mass. 94, 32 NE 898, 35 AmSR 466; 
Wilson v. Powers, 131 Mass. 539; 
Watkins v. Bowers, 119 Mass. 383. 

Minn.—American Multigraph Sales 
Co. v. Grant, 135 Minn. 208, 160 NW 
676; Mendenhall v. Ulrich, 94 Minn. 
100, 101 NW 1057; Smith v. Musset- 
ler, 58 Minn. 159, 59 NW 995; Mer- 


chants’ Exch. Bank vy. Luckow, 37 
Minn. 542, 35 NW 434; Westman _v. 
Krumweide, 30 Minn. 313, 15 NW 
255 


Mo.—Schlamp v. Manewal, 196 Mo. 
114, 190 SW 658; Hurt v. Ford, 36 
Sw 671; Reynolds v. Schade, 131 
Mo. A. 1, 109 SW 629. 

Nebr.—Musser v- Musser, 92 Nebr. 
Soke es: INOW DUO. 

N. Y.—Grannis v. Stevens, 216 
N. Y. 583, 111 NE 263 [aff 157 App. 
Div. 561, 142 NYS 8385, and rearg 
den 217 N. Y. 664 mem, 112 NE 
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A written agreement contemporaneous with a 


.of which is to prescribe a contin- 
happening of which no action can 


1060 mem]; Niblock v. Sprague, 200 
N. Y. 390, 983 NE 1105; Smith v. Dot- 
terweich, 200 N. Y. 299, 93 NE 985, 
33 LRANS 892 [rev 132 App. Div. 
489, 116 NYS 896]; Higgins v. Ridg- 
way, 153 N. Y. 130, 47 NE 32; Benton 
v. Martin, 52 N.Y. 570; Rubel’ v. 
Honig, 178 App. Div. 53, 164 NYS 
219; Ryan v. Sullivan, 143 App. Div. 
471, 128 NYS 632; Great Northern 
Moulding Co. v. Bonewur, 128 App. 
Diy. 831, 1183~-NYS 60; Simmons y. 
Thompson, 29 App. Div. 559, 51 NYS 
1018; Lattimer vy. Hill, 8 Hun 171; 
Keller _yv. Prince, 76 Misc. 522, 135 
NYS 573; German Exch. Bank v. 
Schnitzer, 72 Misc. 362, 130 NYS 223 
[new p71) SMise. 261-413 ON YiSu dela 
Weinhandler v. Loewenthal, 159 NYS 
695 [aff 162 NYS 1149]; Spencer v. 
Brown, 143 NYS 994; Equitable Trust 
Co. v. Halpert, 132 NYS 776; New- 
gass v. Shulhof, 128 NYS 664. 

N. C.—Martin v. Mask, 
436, 74 SE 343, 41 -LRANS 641; 
Hughes v. Crooker, 148 N. C. 318, 
62 SEH 429, 128 AmSR 606. 

N. D.—Eckman First State Bank 
v. Kelly, 30 N. D. 84, 152 NW 125, 
AnnCas1917D 1044; Lankin Citizens’ 
State Bank v. Garceau, 22 N. D. 576, 
134 NW 882. 

Oh.—Shive y. Merville, 34 Oh. Cir. 
Ct. 193; Starr Piang Co. v. Edgar, 
31 Oh. Cir. Ct. 295; Bovey Queen City 
Pressed Brick Co. v. Chillicothe Fady., 
ete., Works, 6 Oh. Dec. (Reprint) 
713, 7 AmLRec 548. 

Okl.—Adams y. Thurmond, 48 Okl. 
189, 149 P 1141; Mitchell v. Altus 
State Bank, 32 Okl. 628, 122 P 666. 

Pa.—Kennett Square Nat. Bank v. 
Shaw, 218 Pa. 612, 67 A 875. 
Mane I.— Sweet v. Stevens, 7 R. I. 


S.D.—McCormick Harvesting Mach. 
Co. v. Faulkner, 7 S. D. 363, 64 NW 
163, 58 AmSR 839. 

Tenn.—Alexander yv. Wilkes, 11 Lea. 
221; Breeden y. Grigg, 8 Baxt 163; 
Majors v. McNeilly, 7 Heisk 294. 

Tex.—Miller v. Murphy, (Civ. A.) 
206 SW 968; Baines v. Kohler, (Civ. 
A.) 201 SW 735; Hamilton v. Han- 
nus, (Civ. A.) 185 SW 938; Hawkins 
v. Johnson, (Civ. A.) 181 SW 563; 
Reeves v. Jowell, (Civ. A.) 140 SW 
364; Merchants’ Nat. Bank v. McAnul- 
ty, . (Civ. A.) “31, SW. 1091 Proctor 
v. Evans, 1 Tex. A. Civ. Cas. § 647. 

Utah.—Smith v. Brown, 50 Utah 27, 
165 P 468; Martineau v. Hanson, 47 
Utah 549, 155 P 432. 

Wash.—Post v. Tamm, 91 Wash. 
504... 158 P" 91;" Gwinn y. Ford as8b 
Wash. 571, 148 P 891; Ewell v. Tur- 
ney,’ 39 Wash. 615, 81 P 1047. 

Wis.—Harder v. Reinhardt, 162° 
Wis. 558, 156 NW, 959; Paulson v. 
Boyd, 137 Wis. 241, 118 NW 841; 
Hodge vy. Smith, 130 Wis. 326, 110 
Blyth, 


NW 192. 

Wyo.—Holdsworth v. 

Co, 23 >Wiy 0: 5.2; 146) 603: 

Eng.—Jefferies v. Austin, 1 Str. 
674, 93 Reprint 774. 

Ont.—Standard Bank v. Wettlaufer, 
30° Ont. J. 944i 8 (OntWingel!S7,uos 
DomLR 507. 

Que.—Vineburg v. Jones, 8 DomLR 
5uiss 

[a] Thus (1) it may be shown 
that notes were given to evidence an 
advancement by a father to his child. 
Storey v. Storey, 214 Fed, 973, 131 
CCA 269. (2) Under Rev. St. (1908) 
§ 4479, providing that as between the 
original parties to a note it may be 
shown that delivery thereof was con- 
ditional or for a _ specific purpose 
only, parol evidence is admissible to 
show that the maker of a stock sub- 
seription note delivered it to the 
corporation for the sole purpose of 


158 N. C. 


etc., 
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be maintained, is admissible,?° 
[§ 1543] (b) Acceptance. 


tion can be shown.?? 


drawers.+% 
[§ 1544] (3) Bills of Sale and Contracts of 
Sale. Parol evidence is not admissible to annex 


to a bill of sale ** or a contract of sale ** any con- 
dition other than and different from conditions, if 
any, recited therein.1° But it may be shown that a 
written order for goods was delivered with the con- 


enabling the latter to use it as col- 
lateral security to raise money nec- 
essary to transact its business, and 
that the note had been used by the 
corporation for that purpose, but had 
been returned to the corporation on 
payment of the debt for which it 
was security. Divine v. Western 
Slope Fruit Growers’ Assoc., 27 Colo. 
A. 368, 149 P 841. 

[b] An indorser may show against 
his immediate indorsee, or a_ later 
holder with notice, that the indorse- 
ment was delivered in escrow only. 
Ricketts v. Pendleton, 14 Md. 320; 
Bell v. Ingestre, 12 Q. B. 317, 64 ECL 
317, 116 Reprint 888; Goggerley v. 
Cuthbert, 2B) & ee Ni oRY 1707 127 
Reprint 589. 

{c] A renewal note is within the 
rule stated in the text. Smith v. 


Dotterweich, 200 N. Y. 299, 93 NE 
985, 33 LRANS 892. 
10. Munro v. King, 3 Colo. 238; 


Elmore v. Hoffman, 6 Wis. 68. 


11. Ala.—Hunt v. Johnson, 96 Ala. 
130, 11 S 387; Goodwin vy. McCoy, 
Ts Alas 20, 

Ga.—Dixon v. Quitman Bank, (A.) 
98 SE 112. ’ 

Tll—Haines vy. Nance, 52 Ill. A. 
406. 

Miss.—Heaverin v. Donnell, 15 


Miss. 244, 45 AmD 302. 

N. J.—Meyer v. Beardsley, 
J. Li. 236. 

N. C.—Penniman v. Alexander, 111 
N. C. 427, 16 SE 408. 

Pa.—Mason v. Graff, 35 Pa. 448. 

Wis.—Foster. v. Clifford, 44 Wis. 
569, 28 AmR 603. 

Eng.—Hoare v. Graham, 3 Campb. 
57; Besant’ v. Cross,'10 C. B. 895, 
70 ECL 895, 138 Reprint 354; Adams 
v. Wordley, 1 M. & W. 374, 150 Re- 
print 479. 


30 N. 


12. Hunting v. Emmart, 55 Md. 
265. 
[a] Tilustration.—If an acceptance 


is expressly conditioned on the com- 
pletion of a certain contract of a 
given date, it cannot be shown by 
parol to have been conditioned on 
any .other unfinished contract un- 
known to the payee at the time. 
Hunting v. Emmart, 55 Md. 265. 


13. Standard Bank vy. Wettlaufer, 
33 Ont. L: 441, 8 OntWN 187, 23 
DomLR 507. 

14. Ala.—Adams vy. Garrett, 12 
Ala. 229. 


Kan.—Slatten v. Konrath, 1 Kan. 
A636, 42 P 399. 

La.—Goodloe v. Hart, 2 La. 446. 

Mo.—Neville v. Hughes, 104 Mo. 
A. 455,.79 SW 735. 

N. Y.—Gilroy v. Everson-Hickok 
Ce., 118 App. Div. 733, 108 NYS 620 
fait 24190, SENAY. 2551 "S38 NET 125 
mem]. 

Vt.—Dixon vy. Blondin, 58 Vt. 689, 
5 A 514; Sanborn vy. Chittenden, 27 
Vite tale \ 

15. U. S.—United Engineering, ete., 


The general rule is 
that if an acceptance is absolute on its face, a con- 
temporaneous condition cannot be shown by parol," 
while if a condition is expressed, 
Nevertheless, it has been held 
that parol evidence is admissible, as against a holder 
with notice, to show that the acceptance of a bill 
of exchange rested upon a consideration that the 
acceptors were not to be liable unless they were, 
at the time of maturity of the bill, indebted to the 


EVIDENCE 


am 7 


[§§ 1542-1545 


dition that it should become operative only upon 


no other condi- 
event.18 


[§ 1545] (4) 


Co. v. Broadnax, 136 Fed. 351, 69 
CCA 177 [aff 128 Fed. 649, and cer- 
tiorari den 197 U. S. 624, 25 SCt 800, 
49 L. ed. 911]. 

Ark.—Brooks Medicine Co. v. Jef- 
fries, 94 Ark. 575, 127 SW 960. 

Ga.—Hartman Stock Farm y. Hen- 
ley, 8 Ga. A. 255, 68 SE 957. 

Ind.—McCaskey Register Co. v. 
Curfman, 45 Ind. A. 297, 90 NE 323. 


Iowa.—Doolittle v. Murray, 134 
Iowa’ 5386, 552,- 111 NW 999 [eit 
Cyc]; Davis v. Robinson, 71 Iowa 
618233 SNIWie 1382 “Daly, vie Woe We 
aera Co, “67 Towa- 132, 24° NNW: 


Mass.—Loveland vy. Epstein Drug 
Co., 227 Mass. 311, 116 NE 570; Kin- 
nard Co. v. Cutter Tower Co., 159 
Mass. 391, 34 NE 460; Lilienthal v. 
Suffolk Brewing Co., 154 Mass. 185, 
eae Loe 26 CAmSR 234.0 12) TRA 

Mich.—Solomon vy. Stewart, 184 
repel 506, 151 NW 716, AnnCas1917A 

Minn.—Northwest Thresher Co. v. 
Hulburt, 108 Minn. 276, 115 NW 159; 
Winslow Bros. Co. v. Herzog Mfg. 
Co., 46 Minn. 452, 49 NW 234. 

N. Y.—Englehorn vy. Reitlinger, 122 
N. Y. 76, 25 NE}.297, 9 LRA 548° [aff 
55 N. Y. Super. 485, 14 NYSt 749]; 
German Publication Soc. v. Pichler, 
97 Misc. 644, 162 NYS 260; Cluster 
Gaslight Co. v. Baker, 90 NYS 1034. 

N. C.—Armour Fertilizer Works v. 
McLawhorn, 158 N. C. 274, 73 SE 883; 
Beran: v. Tarry, 156; NG~35,, 72 SH 

Pa.—-Caveny v. Curtis, 257 Pa. 575, 
101 A 858. 

Tex.—Street y. J. I. Case Thresh- 
ing” Mach. Co. a) (Clive. AU) sls Saisie 
725; Holt v. Gordon, (Civ. A.) 176 SW 
902; Harris-Hearin Fountain Co. v. 
ae ae 35 Tex, Civ. A. 360, 80 SW 


16. See cases supra notes 14, 15. 

[a] Right to countermand order.— 
Where a written order for goods, de- 
livered with the intent that it shall 
be presently binding as a contract 
of sale, contains a stipulation that 
the order shall not be countermanded, 
the buyer cannot show in an action 
for the price that he had reserved 
the right to countermand the order. 
Beovesh Vi Darr y, lO 6uIN, (Oy Olen Sema) 

17. Bowser v. Fountain, 128 Minn. 
198, 200, 150 NW 795; National Novel- 
ty Import Co. v. Dunean, (Tex. Civ. 
A.) 182 SW 888. 

“This is not to vary the written 
instrument, but to prove that no con- 
tract was ever made, that its obliga- 
tion never commenced.’ Bowser v. 
Fountain, supra. 

{a] Delivery to agent of seller.— 
In an action for goods sold and de- 
livered on the buyer’s order to the 
seller’s salesman, parol evidence was 
admissible to show an agreement that 


the happening of a certain contingency, or the per- 
formance of a condition,’* or that a contract of sale 
was executed upon condition that it should not be- 
come effective until the happening of a future 
It has also been held permissible to show 
that a contract for the sale of corporate stock was 
conditioned on the purchaser’s ability to complete 
the purchase within the time mentioned,?® 


Bonds. The rule that parol or 


extrinsic evidence is not admissible to change or de- 
feat the operation of a written instrument by show- 
ing a condition attached thereto and not appearing 
in the writing applies with full force to bonds.?° 
But consistently with this rule it may be shown by 
parol or extrinsic evidence that the bond never be- 
came effective because of the failure of conditions 
precedent therein.?? 


the written order was not to be de- 
livered to the seller to be filled with- 
in thirty days. National Novelty 
Import Co. v. Duncan, (Tex. Civ. A.) 
182 SW 888. 

18. Ark.—American Sales Book Co. 
v. Whitaker, 100 Ark. 360, 140 SW 
132, 37 LRANS 91. 

Cloolo.—Divine v. 166 P 
242. 


Kan.—Stroupe v. Hewitt. 90 Kan. 
200, 133 P 562. 

Ky.—J. I. Case Threshing Mach. 
Co. v. Barnes, 133 Ky. 321, 117 SW 
418, 19 AnnCas 246. 

Mo.—Poplin v. Brown, 200 Mo. A. 


George, 


'255, 205 SW 411. 
N. Y.—Hancox y. Appleton, 49 
Mise. 110, 96 NYS 1029. 


Tex.—Meeks vy. Holmes Commerce 
Co., *(Civw. Al) 154° SW “365. 

[a] It may be shown that the 
sale was not to become effective un- 
til: (1) Approval by a codwner of 
the vendor. Parker y. Naylor, (Tex. 
Civ. A.) 151 SW 1096.. (2) The buyer 
ordered shipment. Meeks vy. Holmes 
Commerce Co., (Tex. Civ. ‘A.).' 164 
SW 365. 

19. Brady v. Kern, 218 Fed. 862 
Laff 222 Fed. 873, 138 CCA .299). 

20. La.—Police Jury v. Haw, 2 
La, 41, 20 AmD 294. 


Mich.—Mason, ete., Co. v. Gage, 
119 Mich. 361, 78 NW 130. 
iat oe v. Jones, 20 Miss. 

N. J.—Black y. Shreve, 13 N. J. 
Hq. 455. 


N. Y.—Gerard v. Cowperthwait, 2 
Misc. 371, 21 NYS 1092 [aff 143 N. Y. 


637 mem, 37 NE 827 mem]; Richards 
v. Day,-18 NYS 733; Grand v. Tefft, 
7 NYS i129; McCurtie v. Stevens, 13 
Wend. 527. 

N. C.—State v. Lewis, 73 N. C. 
138, 21 AmR 461; Walters v. Walters, 
33 N. C. 145; Geddy v. Stainback, 21 
NiiC 475, 

Pa.—Field vy. Biddle, 2 Dall. 171, 
1 L. ed. 335; Baillie v. Kessler, 6 
WklyNC 527. 

S. C.—Atkinson y. Scott, 1 S. Cc. 
Pas 0, Gos 

[a] Where a bond was signed in 
blank and was afterward filled up 
with a condition to pay certain sums 
of money absolutely, the signer may 
show that he did not authorize or 
assent to the condition as written 
in the bond, but that by the agreement 
of the parties the payments were to 
be conditional. Richards v. Day, 137 
N. Y. 183, 33 NE 146, 33 AmSR 704, 
23 LRA 601 [rev 18 NYS 733]. 

21. Fidelity, etc. Co. v. Harder, 
212 Pa. 96, 61 A 880; Byrod v. Swei- 
gert, 12 Pa. Dist. 565; Francis. v. 
Cornelius, (Tex.: Civ. A.) 173 Siw 
947; Nash vy. Fugate, 32 Gratt. (73 
Va.) 595, 34 AmR 780. 

{a] MTllustration.—A bond appar- 
ently complete on its face may be 
avoided by parol evidence that the 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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[§ 1546] (5) Deeds of Conveyance, Leases, and 
A deed of conveyance may of course 
be delivered to a third person to take effect upon 
a condition to be subsequently performed,?? and it 
may be shown by parol that it was so delivered.?3 
But it is a well established rule that a deed cannot 
be delivered to the grantee or his agent in escrow, 
and that a deed so delivered at once becomes effec- 
tive according to its terms,24 from which it follows 
that parol evidence is riot admissible to show that 
a deed which has been executed and delivered is 
subject to any conditions whatever which do not 
The effect of this ; 
rule is simply that when a person has made a deed 
of real estate and delivered it to the grantee who 
thereby becomes possessed of the power to use it, 
the grantor cannot overthrow the title thus created 
by any assertion that he did not intend to do pre- 
cisely what he did do when the deed was delivered.?® 
It has, however, been held that evidence may be 
received to show that,a deed was delivered on con- 
dition that it should not become a binding con- 
veyance until the happening of a certain contin- 
gency,”’ or that, although a grantee was put in 
manual possession of the deed, it was not, in a legal 
A purchaser may prove 
by parol that he did not accept a deed as perform- 


Mortgages. 


appear in the writing itself.?® 


sense, delivered to him.?§ 


obligee at the time he received it 
from the principal obligor had no- 
tice that other persons were to sign 
it before it became effectual as to the 
sureties thereon. Nash vy. Fugate, 32 
Gratt. (73 Va.) 595, 34 AmR 780. 

22. Foley v. Cogwill, 5 Blackf. 
(Ind.) 18, 32 AmD 49. 

23. Foulkes v. Sengstacken, 83 Or. 
AS tbs, P95 2,1 63" Pe ait: 

24. Ark.—Campbell v. Jones, 52 
Ark. 493, 12 SW 1016, 6 LRA 783; 
Inglish v. Breneman, 5 Ark. 377, 41 
AmD 96. 

Ind.—Foley vy. Cogwill, 5 Blackf. 
18, 32 AmD 49. 

N. Y.—Hamlin v. Hamlin, 192 N. Y. 
164, 84 NE 805 [rev 117 App. Div. 
498, 102 NYS 571 (aff 51 Mise. 111, 
100 NYS 701)]. ; 

Tex.—Speer v. Dalrymple, (Civ. A.) 
196 SW 911. 

Va.—Blair v. Security Bank, 103 
Va. 762, 50 SE 262. 

25. U. S.—Philadelphia, ‘etc., R. 
Co. v. Howard, 13 How. 307, 14 L. ed. 
157; Blewett v. Front St. Cable R. 
Co., 51 Fed. 625, 2 CCA 415 [aff 49 
Fed. 126]. 

Ala.—Hargrave v. Melbourne, 86 
Ala. 270, 5 S 285; Williams v. Hig- 
gins, 69 Ala. 517. 

Ark.—Schumann v. 110 
Ark. 486, 161 SW 1039. 

Cal.—Mowry v. Heney, 86 Cal. 471, 
25 P.17; Womble vy. Wilbur, 3 Cal. 
KE 25 SSOP 916: 

Conn.—Bailey v. Close, 37 Conn. 
408; Northrop v. Speary, 1 Day 23, 
2 AmD 48; Skinner v. Hendrick, 1 
Root 253, 1 AmD 43. 

Fla..-Haworth v. Norris, 28 Fla. 
[63,1025 ALS. ’ 

Ga.—Williams v. Smith, 128 Ga. 
306, 57 SE 801; Hawkins v. Bevel, 
61 Ga. 262. 

Ida.—Whitney v. Dewey, 10 Ida. 
633, 80 P 1117, 69 LRA 572. 

Tll.—Ryan v. Cooke, 172 Ill. 302, 
50 NE 213 [aff 68 Ill. A. 592]; Haven 
v. Chicago Sash, etc., Co., 96 Ill. A. 
92 [rev on other grounds 195 Ill. 
474, 63 NE 158]. 

Ind.—Fouty v. Fouty, 34 Ind. 433; 
Thompson y. Thompson, 9 Ind. 323, 
68 AmD 638. ( 

Iowa.—Bureh y. Nicholson, 157 
Iowa 502, 137 NW 1066; Butler v. 
Butler, 151 Iowa 583, 132 NW 63, 
McGee vy. Allison, 94 Iowa 527, 63 
NW 322; Marshall County High 
School Co. v. lowa Evangelical Synod, 


George, 


EVIDENCE 


[§ 1547] 


But it may be 


28 Iowa 360. 

Me.—Reed v. Reed, 117 Me. 281, 
104 A 227; Warren v. Miller, 38 Me. 
108; Ellis v. Higgins, 32 Me. 34. 
| Aig 4 Pent Te v. Beers, 22 Mich. 

Nebr.—Mattison vy. Chicago, etce., 
R. Co., 42 Nebr. 545, 60 NW 925. 

N. J.—Black v. Shreve, 13 N. J. 
Eq. 455. 

N. Y.—Hamlin y. Hamlin, 192 N. Y. 
164, 84 NE 805 [rev 117 App. Div. 
493; 102 NYS 571° (aff 51 Mise. 111) 
100 NYS 701)]; Hutchins v. Hutchins, 
98° IN.” Y... 56: Cocks v.fBarker, 649 
N. Y. 107; Braman y. Bingham, 26 
N. Y. 483; Worrall v. Munn, 5 N. Y. 
229, 55 AmD 330; Lawton y. Sager, 
11 Barb. 349; Rathbun v. Rathbun, 
6 Barb. 98; Hovey v. Hovey, 170 
NYS 822 [order aff 183 App. Div. 
184, 170 NYS 226]. But compare Hol- 
brook v. Truesdell, 100 App. Div. 
9, 12, 90 NYS 911 (‘Proof tending to 
show that no transfer of the title 
was contemplated does not come 
within the condemnation of the rule 
prohibiting oral evidence to vary 
the terms of a written instrument. 

. The contents of the conveyance 
are not impugned, but the contention 
is that the delivery was conditional, 
and that the condition essential to 
make it absolute never arrived, and 
the proof was received solely as bear- 
ing upon the purpose in passing over 
the conveyance to the plaintiff’). 

Pa.—Storch: vy. Carr, 28 Pai'135. 

Texi—Holt. ‘v.'' Gordon, -107 Tex. 
137, 174 SW 1097; Galveston, etc. R. 
Co. v. Pfeuffer, 56 Tex. 66; Speer v. 
Dalrymple, (Civ. A.) 196 SW _ 911; 
Lovenskoild v. Casas, (Civ. A.) 196 
SW 629; Selari v. Selari, (Civ. A.) 
124 SW 997; Schmidt v. Brittain, 
(Civ. A.) 84 SW 677; McClendon v. 
Brockett, 32 Tex. Civ. A. 150, 73 SW 
854; Byars v. Byars, 11 Tex. Civ. A. 
565, 82 SW 925; Gulf, etc., R. Co. v. 
Richards, 11 Tex. Civ. A. 95, 32 SW 
96. 

Va.—Blair v. Security Bank, 103 
Va. 762, 50 SE 262; Miller v. Fletcher, 
27 Gratt. (68 Va.) 403, 21 AmR 356. 

Wash.—Sylvester v. State, 46 
Wash. 585, 91 P 15 [aff 215 U. S. 
80, 30 SCt 25, 54 L. ed. 101]. : 

W. Va.—Dorr v. Middelburg, 65 
W. Va. 778, 65 SE 97, 23 LRANS 
987. 

Wis.—Schwalbach vy. Chicago, etc., 
R. Co., 738 Wis. 137, 40 NW 579. 
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ance of the vendor’s contract to convey or only 
accepted it as such conditionally, for such evidence 
does not contradict the terms of the deed or tend 
to prove that it was not to be operative as a con- 
veyance according to its terms.?9 
delivery of a deed by a vendor, and of the purchase- 
money notes and mortgage by the purchaser, were 
contemporaneous acts, parol evidence is admissible 
to show the condition on which the deed was ac- 
cepted and the notes and mortgage executed.*° 
is usually held that parol evidence is not admissible 
to prove that a lease *! or a mortgage *2 is subject 
to conditions not appearing in the instrument; al- 
though it has been held permissible to show that 
delivery of a lease was conditional,?* and that a 
chattel mortgage was subject to a condition that it 
should be canceled in case the title to real prop- 
erty, also made liable for the debt, should prove to 
be as represented.*4 

7] (6) 
A subscription to the stock of a corporation ean- 
not be varied by parol or extrinsic evidence for the 
purpose of showing that it was made upon eondi- 
tions not appearing in the written instrument.*> 


So also, where the 


It 


Subscriptions to Corporate Stock. 


shown that the subseription was 


made under such circumstances that it was not to 
become a binding obligation until a certain condi- 


' 

B. C.—Amar Singh v. Mitchell, 30 
DomLR 719, 35 WestLR 201. 

26. Moore vy. Winans, 23 App. Div. 
308, 48 NYS 287 [aff 160 N. Y. 703 
mem, 57 NE 1118 mem]. 

27. Inman y. Quirey, 128 Ark. 605, 
194 SW 858. 

28. Poplin v. Brown, 200 Mo. A. 
255, 205 SW 411. 

29. Slocum vy. Bracy, 55 Minn. 249, 
56 NW 826, 43 AmSR 499. 

30. McCormick vy. Merritt, 131 
Iowa 160, 105 NW 428. 

381. Mass.—Browning y. Haskell, 
22. Pick. 310. 

Mich.—Wolf vy. Megantz, 184 Mich. 
Fin 151 NW _ 622, AnnCas1916D 

46. 

N. Y.—Garbe v. Rosen, 105 Misc. 
160, 172 NYS 620; Huskisson y. Lipp, 
98 Misc. 1, 162 NYS 206; American 
Bill. Posting Co. vy. Geiger, 76 Misc. 
571, 187 NYS 148; Schneider v. Ogden, 
167 NYS 352. 

Wash.—Morris v. Healy Lumber 
Co., 46 Wash. 686, 91 P 186. 

W. Va.—Rosin Coal Land Co. v. 
Martin, 81 W. Va. 33, 94 SE 358. 
yi U. S.—Shea vy. Leisy, 85 Fed. 

Ala.—Ladd v. Lookout Mt. Dis- 
tilling Co., 147 Ala. 173, 40 S 610. 

Ark.—Deming Inv. Co. v. Echols, 
183 SW 165. 

Ky.—Robinson vy. Randall, 147 Ky. 
45, 143 SW 769. 

Mo.—Shantz vy. Shriner, 167 Mo. A. 
635, 150 SW 727. 

N. Y.—Kelly v. Ruppert, 173 App. 
Div. 116, 159 NYS 866; Russell v. 
Kinney, 1 Sandf. Ch. 34. 

N. D.—Sargent v. Cooley, 12 N. D. 
1, 94 NW 576 [cit Rev. Code (1899) 
SSbLT I: 

[a] Chattel mortgage.—Starr Piano 
Colin Hdgar34) Ohst Cire '@t.2295: 

383. Donaldson vy. Uhlfelder, 21 
App. (D. C.) 489, 493 (‘the execution 
and delivery of a written instrument, 
in form complete, may be made upon 
the condition that it shall not be- 
come binding until some condition 
precedent, resting in parol, shall 
have been performed’). 

34. Shantz v. Shriner, 167 Mo. A. 
635, 150 SW 727. 

35. U. S.—Brewer’s F. Ins. Co. v. 
Clauson, 4 F. Cas. No. 1,851. 

Ala.—Jefferson County Sav. Bank 
vy. Compton, 192 Ala. 16, 68 S 261. 

Cal.—Bacon v. Grosse, 165 Cal. 481, 
Lee Ps 102%. 
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tion was fulfilled,*® and where the subscription 
books have been signed not by the alleged subscriber 
but by a person whom he authorized to subscribe 
for him, the subscriber may show by parol evi- 
dence that he authorized the subscription only on 
So where the subscription has 
been delivered in escrow it may be shown that it 
was delivered to take effect only upon certain con- 
-ditions.%8 


certain conditions.*" 


[§ 1548] c. Conditions 


to Be Made. 


cannot be varied by parol.*t 
[§ 1549] 
tion. 


Conn.—F airfield County Turnp. Co. 
vy. Thorp, 138 Conn. 173. 


hiv——Corwith’*vs_ Culver, 69) Tl. 
502; Merrick v. Consumers’ Heat, 
Cte mGony dill eA. 53. 

ind=—Cineinnati,. €te,, 7... Col |v. 


, Pearce, 28 Ind. 502; Evansville, etc., 
‘Straight Line R. Co. v. Evansville, 
15 Ind. 395; McAllister v. Indian- 
apolis, etc., R. Co., 15 Ind. 11;. Jones 
vy. Milton, .ete., Turnp. Co., 7 Ind. 
547; Madison, etc., Plank-Road Co. v. 
Stevens, 6 Ind. 379. 

Ky.—Wight v. Shelby R. Co., 16 
B. Mon. 4, 63 AmD 6522. 

Md.—Baile y. Calvert College Edu- 
cational Soc., 47 Md. 117. 

Minn.—Masonic Temple Assoc. v. 
Channell, 43 Minn. 353, 45 NW 716. 

Nebr. — Nebraska Exposition Assoc. 
vy. Townley, 46 Nebr. 893, 65 NW 
1062. 

N. C.—Raleigh Impr. Co. v. An- 
drews, 176 N. C. 280, 96 SE 1032. 

Pa.—Espy v. Mt. ‘Lebanon Ceme- 
tery, 1 Walk. 40. 

Que.—St. Roch Hotel Co. v. Bar- 
beau, 48 Que. Super. 94; Wilson v. 
Société de Construction, etc, 3 
Montr. Leg. N. 79. 

[a] Where the writing states that 
subscriptions are unconditional, it 
eannot be shown by parol that they 
were made conditionally. St. Roch 
Hotel Co. v. Barbeau, 48 Que. Super. 
94. 

{b] Where a corporation issued a 
circular to its stockholders inviting 
subscriptions to the stock and bonds 
of another corporation, parol evi- 
dence of an intention to limit the 
offer in a manner not stated in the 
circular was incompetent. Bacon v. 
Grosse, 165 Cal. 481, 182 P 1027. 

36. Brewer’s F. Ins. Co. v. Clauson, 
4 FB. Cas. No. 1,851; Pickler v. Ar- 
kansas Packing Co., 112 Ark. 33, 164 
SW 764; Vaughan-Robertson Drug 
COLL; Grimes-Mills Drug Co., is 
N. C. 502, 92 SE 376; Ontario Ladies’ 
College v. Kendry, 10 Ont. L. 324, 
5 OntWR 605. 


87. Tonica, etc., R. Co. v. Stein, 
GA nue Lie 
‘38 Ottawa, ete, R. Co. v. Hall, 


1 Ill. A. 612; Goutermont v. Bland, 
99 Kan. 431, 162 P 270; Van Tuyl v. 
Robin, 80 Misc. 360, 142 NYS 535. 

39. Ala.—Stone y. Goldberg, 6 Ala. 
A, 249, 60 S 744. 

Ark.—Barr Cash, etc., 
v. Brooks-Ozan Mercantile Co., 
Ark. 219, 101 SW 408. 

Cal.—Wittenbrock vy. Cass, 110 Cal. 
1;°42° P-300. 

Colo.—Norman vy. McCarthy, 56 
Colo. 290, 138 P 28. 

Ga.—Heitmann v. Commercial Bank, 
6 Ga. A. 584, 65 SE 590. 

T11.—Osby v. Reynolds, 260 Ill. 576, 


Carrier Co. 
82 


on Which Delivery 
Where an instrument, even though it 
is under seal, has been executed but not delivered 
absolutely, parol evidence is admissible to show the 
terms and conditions upon which it was, by the 
agreement and understanding of the parties, to be 
delivered,®® or that it was not to be delivered at 
all, until certain conditions should be performed.*® 
If, however, the condition itself was in writing it 


d. Time for Performance of Condi- 
Parol evidence is not admissible to enlarge 


EVIDENCE 


[§ 1550] e. 


[§§ 1547-1552 


the time allowed for the performance of a condi- 
tion precedent specified in a written instrument.*? 

Performance of Conditions. 
evidence is admissible to show that a condition prec- 
edent to the liability of a party to a written in- 
strument has been fulfilled,#* or, where the instru- 
ment is by its terms to be void unless certain con- 
ditions are complied with, to show noncompliance.** 


Parol 


[§ 1551] f. Completeness of Writing. The rule 


fect.45 


a. In General. 

103 NE 556, AnnCas1914D 387. 
we _—Cuthrell v. Cuthrell, 101 Ind. 

Ilowa.—Creveling y. Banta, 138 Iowa 
47, 115 NW 598. 

Md.—Gorsuch v. Rutledge, 70 Md. 
272, 17 A. 76, 

Nebr.—Dodd v. Kemnitz, 74 Nebr. 
634, 104 NW _ 1069 

N. J.—Black vy. Shreve, LS) NG ed. 
Eq. 455. 
ae Y.—Stanton vy. Miller, 58 N. Y. 

N. C.—Garrison v. J. I. Case 
Threshing Mach. Co., 159 N. C. 285, 
74 SEH 821; Bowser v. Tarry, 156 N. C. 
35, 72 SH 74, 


Okl.i—Rutherford y. Holbert, 42 
Okl. 735, 142 P 1099, LRA1915B 221. 

Or.—Foulkes yv. Sengstacken, 83 
Or. 118, 158 P 952, 163 P 311; Gas- 
tons vV-u Portland a6 (Or..9255,) 9197 2 
127. 1 
Me I—Sweet v. Stevens, 7 R. I. 

Tex.—Henry v. Phillips, 105 Tex. 
459, 151 SW 533 


Va.—Blair v. Security Bank, 103 
Va. 762, 50 SE 262. 

Wash.—Manning v. Foster, 49 
Wash. 541, 543, 96 P 233, 126 AmSR 
876, 18 LRANS 337, 16 AnnCas 95 
[quot Cyc]; Nichols v. Oppermann, 
6 Wash. 618, 34 P 162. 

W. Va.—Flannigan v. Monongahela 
TiO 4% CtCis, Cows TT Wives LoS; 6 8 
SE 165. 

Wis. PA ere v. Thomas, 42 Wis. 
437, 24 AmR 427, 

Ene. —London Freehold, etc., Prop- 
erty Co. v. Suffield, [1897] 2 Ch. 608; 
Pym v. Campbell, 6 E. & B. 370, 88 
ECL 370, 119 Reprint 903. 

[a] Where the depositary died be- 
fore the performance of the condi- 
tion, his declarations as to the con- 
dition are admissible. Goodson vy. 
Johnson, 35 Tex. 622. 

40. Ga.—Heitmann y. Commercial 
Bank, 6 Ga. A. 584, 65 SE 599. 

Ky.—J. I. Case Threshing Mach. 
Co. v. Barnes, 133 Ky. 321, 117 SW 
418, 19 AnnCas 246. 

Mass.—Elastic Tip Co. vy. Graham, 
see Mass. 597, 71 NE 117. 

J.—Black Vine Taam bie 12e Nae. 


men "108. 
N. Y.—Flommerfelt v. Englander, 
29 Misc. 655, 61 NYS 187; Wein- 


handler v. Loewenthal, 159 NYS 695 
{aff 162 NYS 1149]; Spilo v. Bau- 
mann-McWhirter Chemical Co., Inc., 
157 NYS 521. 

N. D.—Eckman First State Bank 
v. Kelly, 30 N. D. 84, 152 NW 125, 
AnnCasi1917D 1044. 

Okl.— Mitchell vy. Altus State Bank, 
32 Okl. 628, 122 P 666. 

S. D—Schmidt v. Musson, 20 S. D. 
389, 107 NW 367. 


"COs 


excluding parol evidence to show conditions an- 
nexed to the delivery of a deed or other written 
instrument apply-only to instruments which upon 
their face are complete and require nothing but de- 
livery to make them effective, and not to instru- 
ments which are insufficiently executed or show upon 
their face that they are not intended to take et- 


[§ 1552] 7. Connection of Different Writings— 
It has been asserted that parol evi- 
dence is not admissible to connect writings which 
are in themselves distinct and complete and do not 


Wash. —Post v. Tamm, 91 Wash. 
504.2158. P 917 

Wis.—Gilman v. Gross, 97 Wis. 224, 
72 NW 885. 

41. Pacific Nat. Bank v. San Fran- 


cisco Bridge Co., 23 Wash. 425, 63 P 


207. 

Ould v. Spartanburg Realty 
94 S. C. 184, 77 SE 866; Porter 
v. Stewart, 2 Aik. (Vt.) 417; United 
Iron Works v. Wagner, 89 Wash. 293, 
154 P 460. 

43. Hawes vy. Illinois Wesleyan 
Univ:, 22 Tl Av 13373 Wilson’ v.- Clark; 
35 Tex. Civ. A. 92, 79 SW 649; Mc- 
Caffrey v. Gerrie, 3 Man. 559. 

44. Ga.—Heitmann y. Commercial 
Bank, 6 Ga. A. 584, 65 SE 590. 
Fae el Vit MeKee;~ 9) TRA 

Iowa.—Garner v. Kratzer, 173 Iowa 
292, 155 NW 296. 

Mo.—Lyke v. American Nat. 
Co; SM 187 SW 265. 

N. Y.—New York Exch. Co. 
Wolf, - 31 IN: 6%. 2273- freyous 
Super 593]. 

N. C.—Garrison v. J. I.° Case 
Threshing Mach. Co., 159 N. C. 285, 
74 SE 821. 

N. D.—Eckman First State Bank 
v. Kelly, 30 N. D. 84, 152 NW 125, 
AnnCas1917D 1044. 

Pa.—Haney vy. Moorehead, 61 Pa. 
Super. 187. 

45. Colo.—R.M. Davis Photo Stock 
Co. v. Photo Jewelry Mfg.-Co., 47 
Colo. 68, 72, 104 P 3889, 19 AnnCas 
540 [cit Cy cl. 

Ga 
6 Ga. A. 584, 65 SE 590. 

Tll. —Ryan v. Cooke, 68 Ill. A. 592 
[af— 172 Til. 302, 50 NE 213). 

Ky _—Fairbanks- Morse v. Manning, 
164 Sy. 478, 175 SW 1000. 

Mo.—Mosby v. Smith, 194 Mo. A. 
20, 186 SW 49; Bowers v. Bell, 193 
Mo. A. 210, 182 SW 1068; Avil Print- 
ing Co. v. Ferd. P. Kaiser Pub. Co., 
127 Mo. A. 141, 89 SW 900; Goodwin 
Mfg. Co. v. Arthur Fritsch Way. etc., 
Co., 115 Mo. A. 382, 89 SW 911. 

N. Y.—Moore v. Winans, 23 App. 
Div. 308, 48 NYS 287 [aff 160 N. Y. 
703 mem, 57 NE 1118 mem]; Crook 
v. guitopaye, 59 Misc. 178, i10 NYS 
19 

Tex.—Brownsville v. 
(Civ. A.) 179° SW 1107; Magnolia 
Warehouse, etc., Co. v. Davis, (Civ. 
A.) 153 SW 670; Swope v. Liberty 
County Bank, 52 Tex. Civ. A. 281, 113 
SW 976. 

Va.—Wendlinger v. Smith, 75 Va. 
309, 40 AmR 727. 

Wash.—Grubb v. House, 93 Wash. 
200, 160 P 421. 

Writing not expressing entire agree- 
ment generally see infra §§ 1715— 
1720. 


Assur. 


v. De 
IND Wa 


Tumlinson, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1552-1555] 


on their face show any connection;** but this rule 
is not of uniform operation, as there are cases in 
which such evidence has been considered admis- 
sible ;#7 and certainly such evidence must be admis- 
sible where there is something on the face of one 
of the instruments to indicate that it does not in 
itself evidence a complete transaction, or where 
it refers to some other writing or under- 
taking.*§ 

Lack of connection. Parol evidence tending to 
show that an agreement appended to a contract of 
sale, whereby a seller of a business agreed not to 
again engage in business, was not executed at the 
same time and as a part of the contract of sale, 
does not tend to vary or contradict the written in- 
strument.*? 

[§ 1553] b. Of Obligation with Collateral Se- 
curity or Guaranty. Parol evidence would seem to 
be always permissible to connect an instrument con- 
taining an obligation to pay money with another in- 
strument evidencing the giving of security for, or 
a guaranty of, payment, as this is in effect nothing 
more than identifying the subject matter of the lat- 


46. U. S.—Singer Mfg. Co. v. Hes-|N. C. 420, 93 SE 957. 
ter, 6 Fed. 804, 2 McCrary 417. But N. D.—Northern 
see infra note 47. Bruegger, 

Ind.—Reynolds v. Louisville, ete., | AnnCas1917H 447. 


R. Co., 143 Ind. 579, 40 NE 410. 


EVIDENCE 


35 N. D. 150, 159 NW 859, 
Pa.—Title Guaranty, 
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ter instrument, or explaining an ambiguity, and the 
latter instrument is usually of such a character as 
to show that it does not, standing alone, evidence 
the complete agreement of the parties.5° And this 
is true even though the note or other obligation pro- 
duced does not in all particulars correspond with a 
description thereof in the mortgage or other writ- 
ing.®! 

[§ 1554] 8. Connection of Parol Agreement 
with Writing between Different Persons. It has 
been held that where one of two contracting par- 
ties to an agreement in writing made a similar vér- 
bal agreement with a third person, expressly re- 
ferred to in the writing, there could be no objection 
to connecting the parol agreement with the written 
one by parol evidence, and thus showing the terms 
of the parol agreement.®2 

[§ 1555] 9. Consideration—a. General Rule. As 
a general rule the recitals of a written instrument 
as to the consideration are not conclusive, and it is 
always competent to inquire into the consideration 
and show by parol or other extrinsic evidence what 
the real consideration was.°? Thus it may be shown 


Peay 105, 90 NW 9938, 101 AmSR 
10. 

N. H.—Colby v. Dearborn, 59 N. H. 
326; Benton v. Summer, 57 N. H. 


Prust Co, Fv 


CLC, ; COLnWe 


Ky.—Dillingham ‘'y. Hstill, 3 Dana 
21. 

N. C.—Fortesque v. Crawford, 105 
N. C. 29, 10 SE 910; Mayer v. Adrian, 
Gia Na Cs 83s 

Pa.—Hennershotz v. Gallagher, 124 
Pa. 1, 16 A 518. P 

[a] This rule can have no applica- 
tion when the party sought to be 
charged voluntarily gives the parol 
evidence serving to connect the writ- 
ings, which when connected evidence 
the contract. Beckwith v. Talbot, 2 


Colo. 639. See infra § 1728. 

47. U. S.—Hamilton Iron, etce., 
Co. v. Groveland Min. Co., 233 Fed. 
888, 147 CCA 324 But see supra 
note 46. 

Ala.—Rock Island Sash, etc., 


Works yv. Moore, etc., Hardware Co., 
147 Ala. 581, 41 S 806. 
Cal.—Torrey v. Shea, 29 Cal. A. 313, 


* 155 P 820. 

Conn.—Kellogg v. Rockwell, 19 
Conn, 446. 

Iowa.—Lee v. Mahoney, 9 Iowa 
344, 

Kan.—Hurless y. Wiley, 91 Kan. 


347, 348, 187 P 981, LRA1915C 177 
[eit (‘Cyels 
Minn.—Crystal Lake Cemetery As- 


soe. v. Farnham, 129 Minn. 1, 151 
NW 418. 

Mo.—Welsh v. Edmisson, 46 Mo. 
A. 282, 


N. Y.—Lieberman y. Graf Realty 
Holding Co., 174 App. Div. 774, 161 
S567. 
Nye? crowaka vy. Davis, 6 Tex. 174; 
Lawton v. ‘Nesbit, (Civ. A.) 206 SW 
227; Masterson’ v. Burnett, 27 Tex. 
Civ. A. 870, 66 SW 90. 
Woe aera eey, Vv. 104 
ash, 32,0115 © 4 ; 
Wes Rrccunle vy. Burleigh, 78 L. 
. Rep. N. S. 264. 
SU ales ee v. Dawson, 25 Ont. 
L. 387, 3 OntWN 560, 20 OntWR 908, 
LR 4872. 
t 16. U. S.—Rutland, ete., R. Co. -v. 
Crocker, 21 F. Cas. No. 12,176, 4 
Blatehf. 179, 29 Vt. 540. 
Tll.—Gould v. Magnolia Metal Co., 
207 Ill. 172, 69 NE 896 [aff 108 Ill. 
A. 203]. . 
Towa.—McConaughy v. Wilsey, ala ss 
Towa 589, 88 NW 1101. ; 
Kan.—Wichita oe: v. Schweiter, 
0 Kan. 672, 32 P ; ; 
i Ky.—Dillingham y. Estill, 3 Dana 
21 


Lewes, 


Mass.—Hall v. Tufts, 18 Pick. 455. 
Ns Farrington v. McNeill, 174 


Lippincott, 252 Pa. 112, 97 A 201. 
Va.—Richardson y. J. S. Hoskins 
Lumber Co., 111 Va. 755, 69 SE 935; 


rout tv. Norfolk, prete:,, Vi eCo., = 107 
Ve 576, 59. SE. 394, 17) LRANS 
[a] TIllustration.—A written con- 


tract of employment as a salesman 
provided that the employer might 
end the contract at any time for any 
conduct on the salesman’s part re- 
flecting discredit on the employer, or 
injurious to his business. In the 
salesman’s action for wrongful dis- 
charge, the employer offered the 
salesman’s letter, saying that, inas- 
much as certain matters of a private 
nature to him had been brought to 
the employer’s attention, and know- 
ing that the employer considered 
them to be detrimental to him, the 
salesman wished to say that on a 
renewal of the contract for employ- 
ment he reiterated in full a certain 
conversation, and that, as far as con- 
cerned him, the employer would not 
have in the future to refer to the 
matter. There was evidence that the 
salesman had been associated with 
a woman of bad character, and that 
the employer proposed to have an 
agreement for the breaking off of 
such connection inserted in the con- 
tract, but that the salesman objected 
on account of its offensive nature. It 
was held that the letter was not ob- 
jectionable in evidence as varying the 
written contract. Gould v. Magnolia 
Metal Co., 207 Jll. 172, 69 NE 896 
{aff 108 Ill, A. 203]. j 

[b] Where a map, plan, survey, or 
deed is referred to in an instrument 
for the description of land, it is a 
part of the instrument itself, and is 
not extrinsic evidence. Richardson 
v. J. S. Hoskins Lumber Co., 111 Va. 
755, 69 SE 935. 

49. Kimbro v. Wells, 112 Ark. 126, 
165 SW_ 645. 


50. U. S.—In re Silver, 208 Fed. 
Rone 

Conn.—Douglas y. Chatham, 41 
Conn. 211. 


Me.—Stowe v. Merrill, 77 Me. 550, 
1 A 684; Brown vy. Holyoke, 53 Me. 
9; Bourne vy. Littlefield, 29 Me. 302. 

Md.—Harford Nat. Bank y. Rut- 
ledge, 124 Md. 46, 91 A 790; Nelson 
v. Willey, 94 Md. 3738, 55 A 527. 

Mass.—Goddard, v. Sawyer, 9 Allen 
78; Baxter v. McIntire, 13 Gray 168; 
Clark v. Houghton, 12 Gray 38. 

Nebr.—Harlan County v. Whitney, 


117; Somersworth Say. Bank y. Rob- 
erts, 38 N. H. 22. 

Pa.—Title Guaranty, etc. Co. v. 
Lippincott, 252 Pa. 112, 97 A 201, 

Tenn.—Stanford vy. Andrews, 12 
Heisk. 664; Fitzpatrick vy. School 
Comrs., 7 Humphr. 224, 46 AmD 76. 

Tex.—Morse y. White, (Civ. A.) 189 
SW 1027, 1029 [cit Cyc]; St. Louis, 
ete., R. Co. v. Thomas, (Civ. A.) 167 
SW 784; Looney v. Le Geirse, 2 Tex. 
i We ORs, § 531. 

onstruction of lan: e general) 
see infra §§ 1720-1606 s y 

Identification of subject matter 
Senne y ace intrges 1683. 

neomplete writings general) 
infra §§ 1715-1718. eae eat 

51. Ala.—Morrison y, Taylor, 21 
Ala. 779; Posey y. Decatur Bank, 12 
Ala. 802. 

Ga.—Emerson y. Knight, 1 3 
100, 60 SE 255. rian 

Me.—Hoey y. Candage, 61 Me. 257; 
Williams y. Hilton, 35 Me. 547, 58 
AmD 729. 

Mass.—Johns y. Church, 12 Pick. 
557, 23 AmD 651. 

Mo.—Williams vy. Moniteau Nat 
Bonk, 72 Mo. 292; Aull v. Lee, 61 Mo. 


N. H.—Cushman y. Luther, 53 N. H. 
562; Melvin y. Fellows, 33 N. H, 401. 
Vt.—Bean y. Parker, 89 Vt. 532, 


S6TAGIT. 
32 Wis, 


Wis.—Paine v. 
491. 

52. Van Cappellan y. Chicago, ete, 
R. Co., 1236 Minn. 251, 148 NW 104; 
Hargrave v. Davidson, 13 N. C. 535; 
Herlonk y. Southern States Lumber 
Co., 93S. C, 529;\77 SH 219. 

53. U. S.—Cabrera y. American 
Colonial Bank, 214 U. S. 224, 29 Sct 
623, 53 L, ed. 974; Mattoon v. Mc- 
Grew, 112 U. S. 713, 5 SCt 369, 28 L. 
ed, 824; Hitz v. National Metropolitan 
Bank, 111 U: S.. 722, 4 SCt 613,28 -L. 
ed. 577; Keene v. Aitna L. Ins. Go., 
213 Fed. 893; Gerstell y. Shirk, 210 
Fed. 223, 127 CCA 41; In re Signor, 
203 Hed. 753; Riddle v. Hudgins, 58 
Fed. 490, 7 CCA 335. 

Ala.—Pollack vy. Gunter, 162 Ala. 
317, 50 S 155; Folmar v. Siler, 132 
Ala. 297, 31 S 719; Booth vy. Dexter 
Steam Hire Engine Co., 118 Ala. 369, 
24 S 405; Davis v. Snider, 70 
315; Ramsay v. Young, 69 Ala. : 
Wilkerson vy. Tillman, 66 Ala. 532; 
Reader v. Helms, 57 Ala. 440. 

Ark.—Cox v. Smith, 99 Ark. 218, 
188 SW 978; Soudan Planting Co. v. 
Stevenson, 83 Ark. 163, 102 SW 1114. 


Benton, 
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that the real consideration was 


Cal.—Royer v. Kelly, 174 Cal. 70, 
161 P 1148; Gardner vy. Watson, 170 
Cal. 570, 150 P 994; Aitchison vy. Car- 
ruthers, 161 Cal. 7, 118 P 239; Arnold 
Vs Arnold, 137 Cal. 291, 70 P 2:33 
Hendrick vy. Crowley, 31 Cale yatta 
Tidewater Southern R. Co. v. Har- 
ney, 32 Cal. A. 253, 162 P 664; Car- 
ver v. San Joaquin ‘Cigar Co., 16 Cal. 
WAN MOL, 118) P92 

Colo. — Equitable Surety Co, v. Con- 


Mors, 027 Colo. Agr (213 4) dete P4388: 
Rouse v. Wallace, 10 Colo. A. 93, 50 P 
366. 


Conn.—Holmes vy. Brooks, 84 Conn. 
512, 80 A 773; R. A. Sherman’s Sons 
Co. v. Industrial, etc., Co., 82 Conn. 
479, 74 A 773; Collins v. Tillou, 26 
Conn. 368, 68 AmD 398. 

Fla.—Odlin v. Stuckey, 80 S 291. 

Ga.—Coles v. Mozley, 148 Ga. 21, 
95 SE 963; Bond v. Perrin, 145 Ga. 
200, 88 SE 954; Camp v. Mathews, 
143 Ga. 393, 85 SE 196; Hutcherson v. 
Hewitt, 142 Ga. 262, 82 SE 643; Well- 
maker v. Wheatley, 123 Ga. 201, 51 
SE 436; Harkless v. Smith, 115 Ga. 
350, 41 SE 634; Stone v. Minter, 111 
Ga. 45, 36 SE 321, 50 LRA 356; Burke 
v. Napier, 106 Ga. 327, 32 SE 134; 
Hawkins v. Collier, 101 Ga. 145, 28 
SE 632; Henderson vy. Thompson, 52 
Ga. 149; Simmons y. International 
Harvester Co., 22 Ga. A. 358, 96 SE 
9; Friedman v. Ware, 17 Ga. A. 677, 
87 SE 1099; Underdonk v. Jester, 17 
Ga,.-A. 419, "87 SE. 680; Strickland v. 
Farmers’ Supply Co.; 14 Ga. A. 661, 
82 SE 161; Franklin v. Fields, 13 Ga. 
A, 463, 79 SB 366; Thomson v. Mc- 
Laughlin, 13 Ga. A, 334, 79 SE 182; 
Ward v. Thompson, 13 Ga. A. 152, 
78 SE 1012; Bing v. Kingston Bank, 
5 Ga. A. 578, 63 SE 652. 

Ida.—Kelly v. Leachman, 3 Ida.°672, 
$4 5P) 1813), 3. Ida,’ 629, 33 PP. 44; 

Ill.—Spence vy. Central Acc. Ins. 
Co.; 236 Til. 444, 86 NE ‘104, -19 
LRANS 88; Gillespie v. Fulton Oil, 
etesisCos 236 Til.. 188 986’ NH '219; 
Booth v. Hynes, 54 Ill. 363; Sidders 
v. Riley, 22 Ill. 109; Seott v. Ben- 
nett, 8 Ill. 243; Merrick v. Rooney, 
200 Ill. A. 26; Riley v. International 
Banana Food Co., 185 Ill. A. 629; Ad- 


der Mach. Co. v. Ross, 184 Ill. A. 
293; Loeb v. Flannery, 148 Ill. A. 
471; Levine vy. Carroll, 121 Ill. A. 


“ene Walker v. Johnson, 116 Ill. A. 
145. 

Ind.—Smith v. McClain, 146 Ind. 
77, 45 NE 41; Pickett v. Green, 120 
Ind. 584, 22 NE 7387; Singer Mfg. 
Co.. ‘v. Forsyth, 108 Ind. 334, 9 NE 
372; Levering v. Shockey, 100 Ind. 
558; Smith v. Boruff, 75 Ind. 412; 
Roder v. Niles, 61 Ind. A. 4, 111 NE 
340; Wabash R. Co. v. Grate, 53 Ind. 
A, 583, 102 NE 155; Gemmer v. Hun- 
ter, 35 Ind, A. 501, 74 NE 586; Moore 
v.. Harrison, 26 Ind. A. 408, 59 NE 
1077; French v. Arnett, 15 Ind. A. 
674, 44 NE 551. 

Ind. T.—Mehlin v. Mutual Reserve 
Fund Life Assoc., 2 Ind. T. 396, 51 
SW 1063. 

Iowa.—Reddington vy. Blue, 168 
Iowa. 34, 149 NW 9338; Stratford State 
Rank v. Young, 159 Iowa 3875, 385, 
140 NW 3:76 [cit Cyc]; O’Conner v. 
Kleinman, 143 Iowa 435, 121 NW 1088; 
Hall .v. Bagnard, 138 Towa 523, 116 
NW 604; Sioux City First Nat. Bank 
Vv. Flynn, 117 Iowa 493, 91 NW 784; 


Coleman v. Gammon, 83 NW 898; 
McEnery v. McEnery, 110 Iowa 718, 
S00 EN WeeloTilss lewis “ve Dayt '53 


Iowa 575, 5 NW 753. 
Kan.—Hurless vy. Wiley 
347, 348, 1387 P 981, 
[cit Cye]. 
Ky.—Farmers’ Bank v. Birk, 
Ky. 761, 201 SW 315; Short v. Re- 
serve Loan L. Ins. Co., 175 Ky. 554, 
194 SW 773; Provident Sav. L. Assur. 
Soc. v. Shearer, 151 Ky. 298, 151 SW 
938; Foxworthy v. Adams, 136 Ky 
403, 124 SW 381, 27 LRANS 308, 
AnnCas1912A 327; Brackett v. Bore- 


91 Kan. 
LRALI15C a 


179 
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in fact greater | than that which 


ing, 89 SW 496, 28 KyL 386; Con- 
tinent Casualty Co. v. Jasper, 121 
Ky. 77, 88 SW 1078, 28 KyL 53; 
Wade v. Pent, 71 SW 444, 24 Kyl 
1294; Price v. Price, 66 ‘SW 529, 23 
KyL 1911, 64 SW 746, 23 KyL 1086; 
Gully v. Grubbs, Lids Jan Marshio 38 5 
Hutchieson v Sinclair, Te AMEE 1235 Mon. 
291; Burke v, Burke, 7 Kyl 441, 454 


13 Ky. Op. 834. 
La.—-Queensborough Land Co. v. 
Cazeaux, 136 La. 724, 67 S 641, 


LRAI916B 1201, AnnCasi1916D 1248; 
Sere v. Darby, 118 La. 619, 627, 43 
S 255 [cit Cye]; Clark v. Hedden, 
109 La.:147, 33 S: 116. \ 

Me.—Haslam v. Jordan, 104 Me. 
49, 70 A 1066; Schillinger v. McCann, 
6 Me. 364. 

Md.—Hieatzman y. Braecklein, 131 
Mad) »482, +102,,:A! 917; ‘Higdon ’ ww. 
Thomas, Ll. Harr 1&. 'G. 139°, Oneale 
v. Lodge, 3 Harr. & M. 433, 1 AmD 
377; Lingan v, Henderson, 1 Bland 
236. 


Mass.—Way v. Greer, 196 Mass. 
237, 81 NE 1002; Drury v. Tremont 
Imp. Co., 13 Allen 168; Ely v. Wol- 
cott, 4 Allen 506; Wilkinson vy. Scott, 
17 Mass. 249. 

Mich.—Stotts v. Stotts, 198 Mich. 
605, 165 NW 761; Stretch v. Stretch, 
191 Mich. 416, 158 NW 185; Scanlon 
v. Northwood, 147 Mich. 139, 141, 110 
NW 493 [cit Cyc]; Yore v. Meshew, 
146 Mich. 80, 109 NW 35; White v. 
Rice, 112 Mich. 403, 70 NW 1024; 
Breitenwischer v. Clough, 111 Mich. 
6, 69 NW _ 88, 66 AmSR 372. 

Minn.—Willow River State Bank 
v. Pangerl, 139 Minn. 19, 165 NW 
479; Klemik y. Henricksen Jewelry 
Co., 128 Minn. 490, 151 NW 208; Sacred 
Heart’s Northwestern Creamery Co. 
v. Lanning, 838 Minn. 19, 85 NW 823; 
Langan v, Iverson, 78 Minn. 299, 80 
NW i051; Keith v. Briggs, 32 Minn. 
185, 20 NW 91; Kumler y. Ferguson, 
7 Minn. 442, 

Miss.—Campbell v. Davis, 94 Miss. 
164, 47 S 546, 19 AnnCas 239; Thomp- 
son v. Bryant, 75 Miss. T2, 31 S655: 
Baum y. Lynn, 72 Miss. 933, 18 S 428, 
30 LRA 441. 

Mo.—General Acc. F., etc., Ins. Co. 
vii Owen. Bldgs: 'Co.,'°192 SW. 145: St. 
Louis, “Third ‘Nat. Bank ‘y.’ St. 
Charles Sav. Bank, 244 Mo. 6554, 
149 SW 495; Baile v. St. Joseph F. 
& M. Ins, Co., 73 Mo. 371; Edwards 
v.' Smith, 63 Mo. 119; Hollocher v. 


Hollocher, 62 Mo. 267; Kieselhorst 
Piano ‘Co. v. Porter, 185 Mo. A. 676, 
171 SW 949; Boulware vy. Missouri 


State L. Ins. Co., 176 Mo. A. 593, 
159 SW 761; McDaniel v. United R. 
Co., 165 Mo. A. 678, 148 SW 464; 
Barry v. Bernays, 162 Mo. A. 460, 
141 SW 988; Leckie v. Bennett, 160 
Mo. A. 145, 141 SW 706; Kriling Vv. 
Cramer, 152 Mo. A. 431, 133 SW 655; 
Burgher v. Wabash R. Co., 139 Mo. 
A. 62, 120 SW 6738; Mires v. St. Louis, 
6te:,0 R. Cos 134 Mo. A. 379, 114 SW 
1052; Williams vy. Kansas City Sub- 
urban Belt R. Co. 85, Mo, <Ay 103; 
Williams v. Alnutt, 72 Mo. A. 62. 

-Mont.—Noyes v. Young, 32 Mont. 
226, 79 P 1068. 

Nebr.—Pierce v. Domon, 98 Nebr. 
120, 152 NW 299; Tylee vy. Illinois 
Cent. R. Co., 97 Nebr. 646, 150 NW 
1015; Voight v. Voight, 96 Nebr. 465, 
473, 148 NW 88 [cit Cyc]; Wells v. 
Aufrecht, 96 Nebr. 402, 147 NW 1125; 
Goodman v. Smith, 94 Nebr. 227, 142 
521; Davis v. Sterns, 85 Nebr. 
121, 122 NW 672; Wolf v. Haslach, 
65 Nebr. 303, 91 NW 283. 

Nev.—Lake v. Bender, 18 Nev. 361, 
ra S20 87( CORP gt ERE A 

N. H.—Day v. Washburn, 76 N. H. 
2038, 81 A 474; Pritchard v. Brown, 4 
IN. OH 30 ha Alm 43 le Morsels Vv. 
Shattuck, 4 N. H. 229, 17 AmD 419... 

N. M.—Morstad v. Atchison, etc., 
Ra Coy 2s INE IV OG. JO. SSSGn 
hone v. Orekar, 22 N. M. 307, 161 P 
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is expressed in the instru- 


N. Y.—Keuka College v. Ray, 167 
N. Y. 96, 60 NE 325 [aff 41 App. Div. 
200, 58 NYS 745] Ferris v. Hard, 135 
N. Y. 354, 32 NE 129; Wheeler v. Bii- 
Hing srs 38 AN. Ys 263; McKinster v. 
Babcock, 26 N. Y. 378; Ward v. Tex- 
tile Commn. Co., 139 “App. Div. 1099, 
123 NYS 918; Rochester Folding Box 
Co. v. Brown, 55 App. Div. 444, 66 
NYS 867 [app dism 166 N. 'Y. 635 
mem, 60 NE 1120 mem]; Wells v. 
Wells, 8 App. Div. 422, 40 NYS 836; 
Karpf v. Horgenicht, 65 Misc. 592, 
120 NYS 876 [aff 138 App. Div. 908 
mem, 123 NYS 1123 mem]; Taylor 
v. Elmira Storage, etc., Co., 54 Misc. 
363, 104 NYS 557; Dilcher y. Nellany, 
52 Misc. 364, 102 NYS 264; Hess: v. 
Allen, 24 Mise. 393, 53 NYS 413; 
Homestead Bank v. Wood, 1 Misc. 
145, 20 NYS 640; Koenig v. Vidaver, 
156 NYS 513; Andrews v. Brewster, 
9 NYS 114 [rev on other grounds 
124 N. Y. 483, 26 NE 1024]; McCrea 
v. Purmort, 16 Wend. 460, 30 AmD 
104; Bowen y. Bell,’ 20 Johns. 338, 
11 AmD 286; Shephard v. Little, 14 
Johns. 210; Leonard v. Vredenburgh, 
8 Johns, 29, 5 AmD 317. 

N. C.—wWalter v. Walters, 172 N. ©. 
328, 90 SE 304; Jones v. Jones, 164 
N. c. 320, 80 SH 430; Ivey v. Besse- 
mer City Cotton Mills, 143 N. C. 189, 
55 SE 613; McPeters v. English, 1414 
N. C. 491, 54 SE 417; Carrington v. 
Waff, 112 N. C. 115, 16 SE 1008. 

N. D.—Erickson vy. Wiper, 33 N. D 
193, 157 NW 592; Eckman First State 
Bank v. Kelly, 30 N. D. 84, 152 NW 
125, AnnCas1917D 1044; Beiseker v. 
Svendsgaard, 28 N. D. 366, 149 NW 
352; Alsterberg v. Bennett, 14 N. D. 
596, 106 NW 49. 

Oh.—Groves vy. Groves, 65 Oh. St. 
442, 62 NE 1044; Burkhardt v. Burk- 
hardt, 36 Oh. St. 261; Reid v. Sycks, 
27 Oh. St. 285; Vail v. McMillan, 17 
Oh. St. 617; Steele v. Worthington, 2 
Say 182; Swisher vy. Swisher, Wright 
oo. 

Okl.—Jesse French Piano, ete., Co. 
v. Bodovitz, 174 P 765. 

Or.—U. S. Fidelity, etc. Co. 
Martin, 77 Or. 369, 149 P 1023; Wit. 
liams v. Pacific Surety Co:, 77 Or. 
210,, 146 P 147, 149 P 524; Oregon 
Mill Co. v. Kirkpatrick, 66 Or. 21, 133 
P 69; Schwarz v. Lee Gon, 46 Or, 
418 80 P 110; Stark v. Olney, 3 Or. 

Pa.—Jack y. Dougherty, 
151; Watson y. Blaine, 12 Serg. & R. 
Teds 14 AmD 669; Jordon y. Cooper, 
3 Serg. Ccgen ats 564; Hamilton v. Mc- 
Guire, 3 Serg. & R. 355; Fenn-Barnes 
y. Black, "1 Pa’, Dist? 57. 

R. I.—National Exch. Bank v. Wat- 
Son}—t3— hn 91; 43 “Am a? 

8S. C—Rawls v. American Cent. 
Pus.2Co,,” 9%, So-'Cw 18937 81> SH one 
Whittle  v...Tompkins,; .94° "Si "°C: 
237, 77 SE 929; Lee v. Unkefer, 85 
S. C. 199, 65 SE 989, 67 SH 246; 
Trimmier v. Liles, 58 S. CG 284, 
36 SE 652; Willis v. Hammond, 41 
Soa. ass 19 SE 310; Rapley v. Klugh, 
20 SiGe 13 4 wks SE 680; Curry v. 
Lyles, 20 S. GC. L: .404: ‘Garrett Vv. 
Stewart, 12 S.C. L. 514; Craig v. Per- 
vis, 85.8. G. Eq. 150% 

Tex.—Taylor v. Merrill, 64 Tex. 
494; Perry v. Smith, 34 Tex. 277; 
Denman v. Kaplan, (Civ, A.) 205 Sw 
739; Neblett v. Cooper Grocery Co., 
(Civ. A.) 180 SW 1162; Bolt v. State 
Sav. Bank, (Civ. A.) 179 SW 1119; 
Blair, etc., Co. v. Watkins, (Civ. A.) 
179 SW 530; Watson vy. Rice, (Civ. A.) 
166 SW 106; Reid v. Ragland, (Civ. 
A.) 156 SW 920; Texas Cent. R. Co., 
v. Eldredge, (Civ. A.) 155 SW 1010; 
Syler v. Culp, (Civ. A.) 138 SW 175; 
Morehead yv. Hering, 53 Tex. Civ. A. 
605, 116 SW 164; Bente v. Sullivan, 
52 Tex: Civ,’ A. 454, 115.SW 350: 
Larkin v. Trammel, 47 Tex. Civ. A. 
548, 105 SW 552; Suderman-Dolson 
Co. v. Rodgers, 47 Tex. Civ. A. 67, 
104 SW 193; Delta County vy. Black- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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ment,°*or that there was some other consideration in | addition to that set forth;>5 especially where the eon- 


burn, (Civ. A.) 90 SW 902 [rev on 
other grounds 100 Tex. 51, 93 SW 
419]; Boren y. Boren, 29 Tex. Civ. 
A. 221, 68 SW 184; Cummings v. 

20) Mex. Civ. A. 555,..65 SW 
1113; Wilson v. Vick, (Civ. A.) 51 
SW 45; Banks v. House, (Civ. <A.) 
50 SW 1022; Morris v. Graham, (Civ. 
A.) 42 SW 575. 

Utah.—Miller  v. 
Utah 174, 61 P 569. 

Vt.—Citizens’ Sav. Bank, etc., Co. 
Va Babbitt,..7L, Vit. 182) 445 AeA. 

Va.—Martin v. Hall, 115 Va. 358, 
79 SE 320; Bruce v. Slemp, 82 Va. 
352, 4 SEH 692; Summers y. Darne, 31 
Gratt. (72 Va.) 791; Harvey v. Alex- 
Cer 1 Rand. (22 Va.) 219, 10 AmD 

Wash.—Wolff v. Love, 78 Wash. 
561, 139 P 597; Warwick v. Hitchings, 
50 Wash. 140, 96 P 960; Williams v. 
Blumenthal, 27 Wash, 24, 67 P 393; 
Van Lehn y. Morse, 16 Wash. 219, 45 
P. 435. 

W. Va.—Flannigan v. Monogahela 
es VOEG CO. ToWid Vain LDS, i Sis SEL 
165; Monongahela Tie, ete, Co. v. 
Flannigan, 77 W. Va. 162, 87 SE 161; 
apenas v. Linn, 40 W. Va. 122, 20 SE 

Wis.—Glander v. Glander, 167 Wis. 
12, 166 NW 446; Chapman v. Schroe- 
der, 166 Wis. 330, 165 NW 295; Bibel- 
hausen vy. Bibelhausen, 159 Wis. 365, 
150 NW 516; Butt y. Smith, 121 Wis. 
566, 99 NW 328, 105 AmSR 1039; 
Perkins v. McAuliffe, 105 Wis. 582, 
81 NW 645; Frey v. Vanderhoof, 15 
Wis. 397. 

Hng.—Frith v. Frith, [1906] A. C, 
254; Goldshede v. Swan, 1 Exch. 
154, 154 Reprint 65; Tull v. Parlett, 
M. & M. 472, 22° ECL 566; Butcher 
v. Steuart, 11 M. & W. 857, 152 Re- 
print 1052; Rex v. Scammonden, 3 
T. R. 474, 100 Reprint 685. 

Ont.—Shank v. Coulthard, 19 Grant 
Ch. (U. C.) 324; Davis v. McSherry, 
7 U.C. Q. B. 490. 

“Parol evidence is always admissi- 
ble for the purpose of disclosing the 
true consideration of a deed or other 
written contract.’ R. A. Sherman’s 
Sons Co. v. Industrial, ete., Co., 82 
Conn, 479, 481, 74 A 778. 

[a] On application for equitable 
relief against a judgment entered by 
confession, on a bond or warrant of 
attorney, the court will receive parol 
evidence in relation to the extent and 
object of the bond or warrant, and 
the consideration thereof. Averill v. 
Loucks, 6 Barb. (N. Y.) 19. 

[b] A recital descriptive of the 
consideration may be explained if 
ambiguous. Keene v. Adtna L. Ins. 
Co., 213 Fed. 893. 

[ec] A contrary view is expressed 
in a few cases which cannot, how- 
ever, be accorded much weight in 
opposition to the mass of authority 
supporting the rule stated in the text. 
Cook v. Parkarson, 16 La. 129; Dixon 
v. Swiggett, 1 Harr. & J. (Md.) 252; 
Schemerhorn vy. Vanderheyden, 1 
Johns. (N. Y.) 139, 3 AmD 304; Miller 
v. Bagwell, 14 S. C. L. 562. 

[d] Some earlier cases in Iowa (1) 
held that where a consideration is 
expressed and fully stated in unmis- 
takable language in a written in- 
strument, parol evidence is not com- 
petent to add to, change, or vary 
it. De Goey v. Van Wyk, 97 Iowa 
491, 496, 66 NW 787 [cit Kracke v. 
Homeyer, 91 Iowa-51, 58 NW 1056; 
Tabor, etce., R. Co. vy. MeCormick, 90 
Towa 446, 57 NW 949; Benson v. Hav- 
wood, 86 Iowa 107, 53 NW 85, 23 
LRA 335; Grund v. Center First Nat. 
Bank v. Snyder, 79 Iowa 191, 44 NW 
356; Blair v. Buttolph, 72 lowa BA, 


-Livingston, 22 


33 NW 349; Lewis v. Day, 53 Iowa 
575, 5 NW 753; Courtwright v. 
Strickler, 37 Iowa 382; Gelpcke v. 


Blake, 19 Iowa 263. (2) But the su- 
preme court has intimated that this 
is perhaps going too far. Schrimper v. 
Chicago, etc. R. Co. 115 Iowa Bey, 
82 NW 916, 87 NW 781. 


54. <Ala.—Pique v. 
Ala. 91. 

Ark.—Ashley, ete., R. Co. v. Cun- 
ningham, 129 Ark. 346, 196 SW 798; 


Arendale, 71 


Bass v. Starnes, 108 Ark. 357, 158 
SW 136. 
Colo.—Cheesman y. Nicholl, 18 


Colom Ad M2 7.0) Been 
ie C.—Droop vy. Ridenour, 11 App. 

Ill.—Mason y. Griffith, 281 Ill. 246, 
118 NE 18; Seacord vy. Seacord, 160 
Liles. 53237 adtook . veo Rook. 311 Til. 
A. 398; Lloyd v. Sandusky, 95 Ill. 
Aaeooss 

Iowa.—Maxwell v. McCall, 145 
Iowa 687, 124 NW 760; Gelpcke v. 
Blake, 19 Iowa 263. 

Ky.—Morton v. Jones, 136 Ky. 797, 
125 SW 247. 

Md.—Dinsmore y. Maag-Wahmann 
Co.,,122 Md. 177, 89 A. 399, AnnCas 
1916A 1270; Smith y. Davis, 49 Md. 
aie Cunningham y. Dwyer,:23 Md. 
219. 


Mass.—Galvin vy. Boston El. R. Co., 
180 Mass. 587, 62 NE 961; Bullard v. 
Briggs, 7 Pick. 533, 19 AmD 292. 

Mo.—Culbertson y. Young, 86 Mo. 
A. 277. L 

N. M.—Morstad v. Atchison, ete., 
R. Co., 23. N. M. 663, 170 P 886. 

Oh.—Hicks vy. Cubbon, 4 Oh. Dec. 
(Reprint) 408, 2 ClevLR 121. 

Pa.—McGary v. McDermott, 207 Pa. 
620, 54 A 46; Jack vy. Dougherty, 3 
Watts 151; Wilson vy. Pearl, 12 Pa. 
Super. 66. 

Tex.—Uecker vy. Zuercher, 54 Tex. 
Civ. A. 289, 118 SW 149; Schneider 
v. Sanders, 26 Tex. Civ. A. 169, 61 
SW 727; Powell v. Walker, 24 Tex. 
Civ. A. 312, 58 SW 838; Northington 
v. Tuohy, 2 Tex. A. Civ. Cas. § 326. 

Vt.—Harwood vy. Harwood, 22 Vt. 
507. 

Va.—Harvey v. Alexander, 1 Rand. 
(22 Va.) 219, 10 AmD 519. 

Wash.—Don Yook vy. Washington 
Mill Co., 16 Wash. 459, 47 P 964. 

W. Va.—Monongahela Tie, etc., Co. 
vy. Flannigan, 77 W. Va. 162, 87 SE 
161. 

Eng.—Clifford v. Turrell, 1 Y. & 
Coll. 138, 20 HngCh 138, 62 Reprint 
826; Rex v. Scammonden, 3 T. R. 
474, 100 Reprint 685. 

Ont.—Chamberlain v. Smith, 21 U. 
CORB O3st 

55. U. S.—Peters v. McLaren, 218 
Fed. 410, 134 CCA 198. 

Ala.—Steed v. Hinson, 76 Ala. 298; 
Henry v. Murphy, 54 Ala. 246; Cowan 
vy. Cooper, 41 Ala. 187; Dixon v. Bar- 
clay, 22 Ala. 370; Mead v. Steger, 5 
Port. 498; Toulmin y. Austin, 5 Stew. 
So 2P i410: 

Ark.—Lasker-Morris Bank, etc., Co. 
Vo Jones, 13 | Ark 557 657.1997 SW 900; 
McClintock vy. Skinner, 126 Ark. 591, 
191 SW 230; Hockaday v. Warmack, 
121 Ark. 518, 182 SW 263; Williams 
y. Chicago, ete., R. Co., 109 Ark. 82, 
158 SW 967; J. H. Magill Lumber 


Co. v. Lane-White Lumber Co., 90 
Ark. 426, 119 SW 822, 

Gal.—Goles, -V..Soulsby,~ 21: :Cal. 
47 


Conn,—Belden v. Seymour, 8 Conn. 
304, 21 AmD 661. 
D. G.—Diggins v. Doherty, 15 D. C. 


£72. 

Ga.—Thompson y. Cody, 100 Ga. 
771, 28 SE 669. 

Tll.—Henderson v. Tobey, 105 Ill. 


A, 154. 

Towa.—Chantland v. Sherman, 148 
Iowa 352, 125 NW 871. 

Kan.—Miller v. Edgerton, 38 Kan. 
BOpel bu Coss 

Ky.—Bourne v. Bourne, 92 Ky. 214 
17 Sw 448, 13 KyL 545; Bryant v. 
Hunter, 6 Bush 75; Engleman_ v. 
Craig, 2 Bush 424; Trumbo v. Curt- 
right, 1 A. K. Marsh. 582, Thomas 
vy. Smith, 5 Kyl 768, 6 Kyl 737. 

Tar aarti wae Clarkiewos Marten 00.45 
Clark v. Farrar, 3 Mart. 247. 

Me.—Abbott v. Marshall, 48 Me. 
44: Brown v. Lunt, 37 Me. 423. 

Md.—Cunningham vy. Dwyer, 23 Md. 


ae Anderson y. Tydings, 3 Md. Ch: 
t 
OE ham apes v. Goodwin, 8 Gray 
o . 

Minn.—Bolles vy. Sachs, 37 Minn. 
315, 33 NW 862; Keith v. Briggs, 32 
Minn. 185, 20 NW 91. 

Mo.—McConnell v. Brayner, 63 Mo. 
461; Laudman y. Ingram, 49 Mo. 212: 
Mytton vy. New York, etc., R. Co., (A.) 
198 SW 189; Holt v. Holt, 57 Mo. A. 
oie Hickman y. Hickman, 55 Mo. A. 

Nebr.—Voight vy. Voight, 96 Nebr. 
465, 148 NW 83. 

Nev.—Burns y. Loftus, 32 Nev. 55, 
104 P 246. 

N. Y.—-Beagle v. Harby, 73 Hun 
310, 26 NYS 375; Lynch v. Hunneke, 
CINE You Supers 2355 “1 SaNiIVSerals: 
Hope v. Smith, 35 N. Y. Super. 458; 
Dilcher v. Nellany, 52 Misc. 364, 102 
NYS 264; Waldman y. Zimmerman, 


162 NYS 923. 
N. C.—Price v. 171 
N. C. 132, 87 SE 986; Robbins vy. 
Love, 10 N. C. 82. 
Oh.—Vail v. McMillan, 17 Oh. St. 
ga Steele vy. Worthington, 2 Oh. 


Harrington, 


kl.—Southard vy. Arkansas Valley, 
CLC. ResCo.; 24 NOKIIE408) 109" Pap 0: 

Or.—Scoggin v. Schloath, 15 Or. 
380, 15 P 635. 

Pa.—Taylor y. Preston, 79 Pa, 436; 
Lewis v. Brewster, 57 Pa. 410; Buck- 
ley’s App., 48 Pa. 491, 88 AmD 468; 
Hayden v. Mentzer, 10 Serg. & R. 
329; Press Pub. Co. v. Reading News 
Agency, 44 Pa. Super. 428; McSorley 
v. Allen, 36 Pa. Super. 271; Day v. 
Osborn, 19 WklyNC 448; Audenreid 
v. Walker, 11 Phila. 183. 

R. I—Wood v. Moriarty, 15 R. I. 
518, 9 A 427. 

S. C.—Holliday v. Pegram, 89 S. C. 
73, 71 SE 367, AnnCas1913A 33; Wil- 
liams v. Salmond, 79 S. C. 459, 61 
SH (79; (Gist7v.. Davis, 1's @s ablor 
335, 29 AmD 89; Henderson v. Dodd, 
8 OS. Cy) Eid ass. 

Tex.—Denman v. Kaplan, (Civ. A.) 
205 SW 739; Faville v. Robinson, 
(Civ. A.) 201 SW 1061; Midland First 
Nat. Bank v. Powell, (Civ. A.) 149 
SW 1096; International Land Co. v. 
Parmer, 58 Tex. Civ. A. .70,.123 Sw 
1963". Tipton’ v.. Lipton, 55, Tex... Civ, 
A. 192, 118 SW 842; Morehead v. 
Hering, 53 Tex. Civ. A. 605, 116 SW 
164; Pope v. Taliaferro, 51 Tex. Civ. 
A. 217, 115 SW 3069; Tipton v. Tip- 
ton, 47 Tex. Civ. A. 619, 105 SW 830; 
Rapid Transit R. Co. v. Smith, (Civ. 
A.) 82 SW 788 [rev 98 Tex. 553, 86 
SW 322]; Sanger v. Miller, 26 Tex. 
Civ. A. 111, 62 SW 425; Garrett v. 
Robinson, (Civ. A.) 483 SW 288; Wo- 
mack v. Wamble, 7 Tex, Civ. A. 273, 
27 SW 154. 

Vt.— Wait v. Wait, 28 Vt. 350. 

Va.—Harvey v. Alexander, 1 Rand. 
(22 Va.) 219, 10 AmD 519. 

Wash.—Windsor v. St. Paul, ete., 
Re Co; 3% Wash. 156)7 79 Sea6 loans 
AnnCas 62. 

Wis.—Salter v. Eau Claire Bank, 
97 Wis. 84, 72 NW 352; Kickland v. 
Menasha Wooden-Ware Co., 68 Wis. 
34, 31 NW 471, 60 AmR 831; Han- 
nan y.. Oxley, 23 Wis. 519. 

Eng.—Newcomb vy. Bonham, 2 Ch. 
Cas. 58, 22 Reprint 845; In re Barn- 
staple Second Annuitant Soc., 50 
L. T. Rep. N. S. 424. 

[a] Evidence may be received to 
show: (1) That a guarantee agreed 
to erect a sawmill on the land. 
Fraley v. Bentley, 1 Dak. 25, 46 NW 
506. (2) That a grantee agreed to 
grade a certain lot, and to remove 
a portion of a warehouse thereon. 
Mobile, etc., R. Co. y. Wilkinson, 72 
Ala. 286. (3) That a grantee agrecd 
to allow the grantor to sow and raise 
for his own use, a crop of wheat 
upon the land conveyed. Breiten- 
wischer v. Clough, 1i1 Mich. 6, 69 
NW 88, 66 AmSR 3872 [dist Adams 
v. Watkins, 103 Mich. 431, 61 NW 
774]. (4) So where an instrument 


1160 (22.C.9.] 


sideration set forth is only nominal,°® even though 
the additional consideration rested upon the hap- 
A’ fortiori, where the 
other considera- 
it may be shown 


pening of a coniingency.®*” 
writing expresses that there were 
tions in addition to that set forth, 


amounting to an accord and satisfac. 
tion has been executed reciting the 
release of a judgment for a consider- 
ation of a smaller sum than the 
amount thereof, it may be shown by 
parol that as part of the considera- 
tion the judgment debtor waived his 
right to appeal. Williams vy. Blumen- 
thal, 27 Wash. 24, 67 P 393. 

{b] Where a cash consideration 
is recited in a contract, parol evi- 
dence of another and additional con- 
sideration is permissible. Walter v. 
Dearing, (Tex. Civ. A.) 65 SW 380. 

{c] The additional consideration 
proved must be different either in 
character or quality from that stated, 
and not a simple increase of the 
same character added to the consid- 
eration named. Hyne v. Campbell, 6 
T. B. Mon. (Ky.) 286. 

56. Ala.—Harraway v. Harraway, 
136 Ala. 499, 34 S 836. 

Tll.—Mason v, Griffith, 281 Ill. 246, 
118 NE 18. 

Ky.—Davenport v. McCampbell, 17 
B. Mon, 38 

Md.—Hieatzman y. Braecklein, 131 
Mas 482, 102 VA 917. 

Mich.—Stotts v. Stotts, 
605, 165 NW 761. 

N*® Y¥.—King vy. Union. Trust’ Co., 
148 App. Div. 110, 133 NYS 18 [aff 
208 N. Y. 566 mem, 101 NE 1108 
mem]. 

Pa.—West Chester, etc., 
Broomall, 18 WkKlyNC °44. 

Tenn.—Perry v. Central Southern 
R. Co., 5 Coldw. 138. 


198 Mich. 


Rae Con vs 


Tex.—Larkin v. Trammel, 47 Tex. 
Civ. A. 548, 105 SW 552. 
57. Ala.—Thomas v. Barker, 387 


Ala. A, 392, 
Colo.—Cheesman  v. 
CWOlOm A SEW 0 P2097. 
Me.—Nickerson v. Saunders, 36 Me. 

413. 
Mass.—Clark v. Deshon, 12 Cush. 
589 


N. H.—Hall v. Hall, 8 N. H. 129. 

{a] It may be shown: (1) That 
as an additional consideration the 
purchaser of property agreed to pay 
the vendor one half of the profit he 
might make by a resale. Thomas 
Ve Barker, 37 Alan 392.5 ,(2)aahat) a 
purchaser agreed to pay an addi- 
tional sum in case of a resale at a 
profit. Clark v. Deshon, 12 Cush. 
(Mass.) 589. 

58. Ala.—Johnson y. Boyles, 26 
Ala. 576. 

Fla.—Herrin v. Abbe, 55 Fla. 769, 
46 S 183, 18 LRANS 907. 

Ida.—Boise Valley Constr. Co. v. 
Kroeger, 17 Ida. 384, 105 P 1070, 28 
LRANS 968. 

Ky.—Hyne v. Campbell, 


Nicholl, 18 


(Sigg bis 1835 


Mon. 286. 

Md.—Hieatzman vy. Braecklein, 131 
Md. 482, 102 A 917. 

N. H.—Pomeroy v, Bailey, 43 N. H. 
118. 


N. Y.—Post v. Thomas, 180 App. 
Div. 627, 168 NYS 226; Bisenberg v. 
Sugar; 167 NYS 302. 

_ _N. C.—Buie v. Kennedy, 164 N. C. 
290, 80 SE 445; Chesson v. Pettijohn, 
ee Gel 2 e 

S. C.—Midland Timber Co. v. Fur- 
man, 97 SE 831; Alexander v. Mc- 
Daniel, 56 S. C. 252, 34 SE 405; 
Hatcher v. Hatcher, 16 S. C. Eq. 311. 

Tex.—Manton vy. San Antonio, (Civ. 
A.) 207 SW 951. 

Wash.—Wright v. 
Wash. 179, 52 P 1020. 

Wis.—Frame v. Attermeier, 
Wis. 485, 133 NW 603. 

[a] Dlustration.—A parol agree- 
ment by the vendor of land and tur- 
pentine trees to pay to the purchaser 
the amount of shortage in the “crop 


Stewart, 19 
147 


EVIDENCE 
that the actual 


part,®© although 


of boxes,’ if there proved to be less 
than thirteen crops, did not vary 
or contradict the deed conveying the 
trees and land, especially where it 
recited that it was given in consid- 
eration of a certain sum “and a fur- 
ther consideration.” Buie v. Ken- 
nedy, 164 N. C. 290, 80 SH 445. 

{[b] Effect of statement as to other 
consideration. — There is authority 
among the earlier cases to the effect 
that an additional consideration may 
be proved where the instrument ex- 
presses that there are “other consid- 
erations” than that stated, but that 
in the absence of some such expres- 
sion evidence of further considera- 
tion would not be admissible. Braig- 
ley v. Hawes, 7 Johns. (N. Y.) 342; 
Miller v. Bagwell, 14 S. C. L. 562. 
Ala.—Pique v. Arendale, 71 


Ark.—Bass v. Starnes, 108 Ark. 
357, 158 SW 136. 
Colo.—Cheesman vy. Nicholl, 18, 


Colo. A174, *705P*- 797. 
Tll.— Rook y. Rook, 111 Ill. A. 398; 
Lloyd v. Sandusky, 95 Ill. A. 593. 
Iowa.—Maxwell v. McCall, 145 Iowa 
687, 124 NW 760; Gelpcke v. Blake, 
19 Iowa 268. 


Ky.—tTribble vy. Oldham, 5 J. J. 
Marsh. 137. 

Me.—Hodges v. Heal, 80 Me. 281, 
14 A 11, 6 AmSR 199. 

Mass.—Bullard v. Briggs, 7 Pick. 
533,019)’ Amb ©292. 

Mich.—Clark vy. Lowe, 113 Mich. 
352, 71 NW 6388. 

Minn.—Cooper v. Finke, 38 Minn. 
2, 35 NW 469. 


N. M.—Morstad v. Atchison, ete., 


Re Co:,-23,N.- MM. 663; 1:70’ P- sss: 
Tex.—Detering v. Boyles, (Civ. A.) 
155 SW 984. 3 


et ae v. Harwood, 22 Vt. 

[a] Assumption of debts.—Where 
a grantee has assumed as a part 
of the consideration the payment of 
a certain proportion of the debts of 
a business, he may show by parol 
evidence, in an action brought by 
him for the purpose of collecting 
the excess from the grantor, that 
the debts were agreed at the time 
of the conveyance to be a certain 
amount and that in fact they ex- 
eceded such amount. Clark y. Lowe, 
113 Mich. 352, 71 NW 688. 

[b] At law as well as in equity 
the illegality or vice of the consid- 
eration for a bill of sale may be 
shown and made available. Tribble 
v. Oldham, 5 J. J.. Marsh. (Ky.) 137. 

[c] The distinction between sealed 
and unsealed instruments as to the 
right to impeach the consideration 
does not exist in Mississippi. Meyer 
v. Casey, 57 Miss. 615. 

[ad] In an action to set aside a 
certificate of redemption executed 
by a sheriff, its recitals may be im- 
peached by parol evidence showing 
that no redemrtion was in fact made, 
and no money paid to the sheriff. 
ree hae v. Finke, 38 Minn. 2, 35 NW 

[e] The Illinois statute allowing 
the defense of failure of consider- 
ation of a note not only gives to the 
maker of negotiable paper the right 
to introduce verbal evidence to vary 
or contradict such paper, but also 
operates to abrogate the general ele- 
mentary rule that parol evidence is 
not admissible as against another 
writing than the note, if such other 
written instrument relates to the 
consideration of the note, or was 
executed in the course of the same 
transaction as was the note, and un- 
der such circumstances that the note 


by parol what these were.®® 
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It may also be shown 
consideration was less than that 


recited in the instrument,°® or that there was a want 
or failure of consideration, either in whole or in 


it is held that where the instru- 


and such other instrument ought to 
be regarded as but parts of one and 
the same transaction. New York L. 
Ins, .Com tviribaston,. 6 oii Aes To: 
Baker v. Fawcett, 69 Ill. A. 300. 
{f] Showing relation of principal 
and surety—vThe admissibility of 
parol evidence to show the relation 
of principal and surety is within the 
rule that admits such evidence to 
show that the written instrument is 
void either for the want or failure of 
consideration, and this is no infringe- 
ment of the rule excluding parol con- 
temporaneous evidence to contradict 
or vary the terms of a written in- 


strument. Port v. Robbins, 35 lowa 
208. 
{[g] The terms of a written in- 


strument cannot be varied nor can 
conditions not found therein be cre- 
ated by parol evidence, even though 
the defense to an action on the in- 
strument is failure of consideration. 
Sargent v. Cooley, 12 N. D. 1, 94 NW 
576. 

60. U. S.—Fire Ims. Assoc. Vv. 
Wickham, 141 U..S. 564, 12 SCt 84, 
35 L. ed. 860. 

Ala.—Leftkovitz v. Gadsden First 
Nat. Bank, 152 Ala. 521, 44 S 613; 
Parker v. Bond, 121 Ala. 529, 25 S 
898; Booth y. Dexter Steam Fire En- 
gine Co., 118 Ala. 369, 24 S 405; 
Reader v. Helms, 57 Ala. 440; Corbin 
v. Sistrunk, 19 Ala. 203; Brown v. 
Isbell, 11 Ala. 1009. 

Ariz.—Rouse v. Bolen, 17 Ariz. 14, 
14%: PETE PAS elect vGy ce 

Ark.—McClintock vy. Skinner, 126 
Ark. 591, 191 SW 230; Little v. Ar- 
kansas Nat. Bank, 105 Ark. 281, 152 
SW 281; Lake Providence First Nat. 
Bank v. Reinman, 93 Ark. 376, 125 
Sw 4438, 28 LRANS 530; Waymack v. 
Heilman, 26 Ark. 449. 

Cal. Royer v. Kelly, 174 Cal. 70, 
161 P: 1148; Lompoe Valley Bank v. 
Stephenson, 156 Cal. 350, 104 P 449; 
Pearsall v. Henry, 153 Cal. 314, 95 P 
154, 159; Muir v. Hamilton, 152 Cal. 
634,' 93° P’ 857> Braly ve Henry, “Tt 
Cal. 481, 11 P 385, 12 P 623, 60 AmR 
543; Fassett v. Caldwell, 26 Cal. A. 
13, 145 P 729; Stanton v. Weldy, 19 
Cal, Ave374) 126" PUL. 

Colo.——-Stewart v. Kindel, 15 Colo. 
D395 2D. EO oO. 

Conn.—Atwood v. Vincent, 17 Conn. 
575; Lawrence vy. Stonington Bank, 6 
Conn, 521; Pettibone vy. Roberts, 2 
Root 258. 

Ga.—Uarter v. Walden, 136 Ga. 
700, 71 SE 1047; Hawkins v. Collier, 


101 Ga. 145, 28 SE 632; Reese v. 
Strickland, 96 Ga. 784, 22 SE 3238; 
Boynton v. Twitty, 53 Ga. 214; 


Lynchburg Shoe Co. vy. Daniel, (A.) 
98 SE 107; Rheney vy. Anderson, 22 
Ga. A. 417, 96 SE 217; Krueger v. 
Simmons, 22 Ga. A. 210, 95 SE 718; 
Strickland v. Farmers’ Supply Co., 
14 Ga. A. 661, 82 SE 161; Baggs v. 
Funderburge, 11 Ga. 173, 74 SE 937; 
Tygart v. Sutton, 8 Ga. A. 20, 68 SE 
488; Pideock v. Merchants’ Nat. 
Bank, 7 Ga. A. 303, 66 SE 973; Pid- 
cock v. Crouch, 7 Ga. A. 299, 66 SE 
971; Purceil v. Armour Packing Co., 
4 Ga. A. 2538, 61 SE 138. 
Ill.—Spence v.* Central Acc. Ins. 
Co., 236 Ill. 444, 86 ‘NE 7104; 19 
LRANS 88; Gillespie v. Fulton Oil, 
ete; ‘Co., 236 ll.) 188>-86 NE 219; 
Belohradsky v. Kuhn, 69 Ill. 547; 
Gage v. Lewis, 68 Ill. 604; 
Western Ins. Co. v. Rees, 29 Ill. 272; 
Leviton Lumber Co. v. Levy, 195 
Tll. A. 248; Rothbaum y. Levy, 195 
Tll, A. 246; Killean vy. Baupre, 187 Ill. 


A. 407; Loeb v. Flannery, 148 Ill. A. 


471. 
Ind.—Tombler y. Reitz, 134 Ind. 9, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ment recites a consideration, such recital cannot be 
contradicted for the purpose of defeating the oper- 
ation of the instrument.*! Where an aggregate sum 
is mentioned in a contract as the consideration for 
the transfer of several items of property, the ac- 
tual consideration for each item may be shown by 


parol,® 


Allegations of fraud, accident, or mistake not nec- 
essary. The principle admitting parol evidence to 
vary the consideration expressed in a written instru- 
ment does not rest upon the ground of fraud, acci- 
dent, or mistake, and hence it is not necessary, in 
order to form a basis for the admission of such evi- 
dence, that the pleading should contain any allega- 


tion thereof.®? 


33 NE 789; Ewing v. Justice, 132 
Ini. 600, 31 NE 68; Ewing v. Wilson, 
TS Zsa. 223, ola NE 64,9) LOA: 
767; Smith vy. Boruff, 75 Ind, 412; 
Columbia Nat. Bank y. Miller, (A.) 
120 NE 711; Sangster v. Bricker, (A.) 
118 NE 383; Smith y. Frantz, 59 Ind. 
A. 260, 109 NE 407. 

tnd, 0.— Box) 32 yyler,, 3! Ind. 
1, 53 SW 462; Mehlin v. Mutual Re- 


serve Fund L. Assoc., 2 Ind. T. 396,, 


51 SW 16638. 

Iowa.—Middaugh vy. Des Moines 
Ice, etc., Storage Co., 169 SW 395; 
Beaty v. Carr, 109 Iowa 183, 80 NW 
326; Port v. Robbins, 35 Iowa 208; 
Gelpcke y. Blake, 19 Iowa 263; Code 


§ 3070. 
Kan.—Rice v. Rice, 101 Kan. 20, 
165..P. 799. 


Ky.—Menser y. Lea, 176 Ky. 391, 
195 SW 813; Anheier vy. De Long, 164 
Ky. 694, 176 SW 195, AnnCas1917A 
1239; Provident Sav. L. Assur. Soc. 
v. Shearer, 151 Ky. 298, 151 SW 938; 
Offutt v. Doyle, 122 SW 156; German- 
American Security Co. v. MeCulloch, 
89 SW 5, 28 KyL 133; Tribble v. 
Oldham, 5 J. J. Marsh. 137. 

La.—Sere v. Darby, 118 La. 619, 
43 S 255; Falcon y. Boucherville, 1 
Rob. 337; Le Blane v. Sanglair, 12 
Mart. 402, 13 AmD 3877. 

Me.—Bigelow v. Bigelow, 93 Me. 
439, 45 A 513; Nutter v. Stover, 48 
Me. 163; Thompson y. Linscott, 2 
Me. 186, 11 AmD 57. 

Md.—Groff v. Rohrer, 35 Md. 327. 

Mass.—Way v. Greer, 196 Mass. 
237, 81 NE 1002; Stackpole v. Arnold, 
11. Mass. _27,-6 AmD_ 150. 

Mich.—Jennison v. Stone, 33 Mich. 
99:" Bell v. Utley, 17 Mich. 508; 
Groesbeck v. Seeley, 18 Mich. 329. 

Minn.—Willow River State Bank 
v. Pangerl, 139 Minn. 19, 165 SW 479; 
Northern Nat. Bank y. Douglas, 135 
Minn. 81, 160 NW 193; Dispatch 
Printing Co. vy. National Bank of 
Commerce, 109 Minn. 440, 124 NW 
236, 50 LRANS 74; Conrad v. Clarke, 
106 Minn. 430, 119 NW_ 214, 
Northwestern Creamery Co. v. Lan- 
ning, 83 Minn. 19, 85 NW 823; War- 
ner v. Schulz, 74 Minn. 252, 77 NW 
25; Slater v. Foster, 62 Minn. 150, 64 
NW 160. 

Miss.—Cocke v. Blackbourn, 57 
Miss. 689; Meyer vy. Casey, 57 Miss. 
615. L 

Mo.—Goodman y. Griffith, 238 Mo. 
706, 142 SW 259; Squier v. Hvans, 
127 Mo. 514, 80 SW 148; Davidson 
v. Spitscaufsky, (A.) 182 SW 106; 
Harms vy. New York Fidelity, etc., 
Go); 172 Mo. Ay‘ 241, 157 SW 1046; 
Gruen y. Standard L., ete., Ins. Co., 
169 Mo. A. 161, 152 SW 407; Patt v. 
Leavel, 161 Mo. A. 242, 143 SW 833; 
Burgher v. Wabash R. Co., 139 Mo. 
A. 62, 120 SW 673; Gaar v. Hill, 113 


Mo. A. 10, 87 SW 609; Holmes. v. 
Farris, 97 Mo. A. 305, 71 SW 116; 
Christian Univ. v. Hoffman, 95 Mo. A. 
488, 69 SW 474. 

Nebr.—Franklin State Bank  v. 
Gettle, 96 Nebr. 60, 146 NW 1017; 


Franklin State Bank v. Chaney, 94 
Nebr. 1, 142 NW 5387; Minneapolis 
Threshing Mach. Co. v. Otis, 78 Nebr. 


482;. 


EVIDENCE 


[§ 1557] 
General. 


233, 110 NW 550; Luce vy. Foster, 
42 Nebr. 818, 60 NW 1027. 

N. H.—Lyford vy. Thurston, 16 
N. H. 399. 


N. Y.—Smith v. Dotterweich, 200 
N. Y. 299, 93 NE 985, 33 LRANS 892 
[rev 132 App. Div. 489, 116-NYS 
896]; Baird v. Baird, 145 N. Y. 659, 
40 NE 222, 28 LRA 375 [aff 81 Hun 
300, 30 NYS 785]; Juilliard v. Chaf- 
fee, 92 N. Y. 529; Wenz v. Meyer- 
sohn, 59 App. Div. 130, 68 NYS 1091; 


Carter vy. Hamilton, 11 Barb. 147; 
Baker vy. Connell, 1 Daly 469; La- 
Fayette Trust Co. v. Richards, 81 


Misc. 338, 143 NYS 483; Homestead 
Bank vy. Wood, 1 Misc. 145, 20 NYS 
640; Carroll v. Blum, 152 NYS 961. 

N. C.—Hunter vy. Sherron, 176 N. C. 
226, 97 SE 5; Farrington v. McNeill, 
174 _N. C. 420, 93° SE) 957; Audit Co. 
Veelavor, 52 Ne Or 27.2). 60 Sh moses 

N. D.—Sargent v. Cooley, 12 N. D. 
1, 94 NW 576. 

Oh.—Bayles v. Crossman, 5 Oh. 
Dee. (Reprint) 354, 5 AmLRec 13. 

Okl.—Jesse French Piano, etc., Co. 
v. Bodovitz, 174 P 765; Holland Bank- 
ine Con we Dicks 7 OY Paes, 

Or.—Toney v. Toney, 84 Or. 310, 
165 P 221, 223 [cit Cyc]; La Grande 
Nat. Bank va blums, 267 O0r, 4900) & 
48. 

Pa.—McCulloch vy. McKee, 16 Pa. 
289. . 

S. C.—Russell y. Tillman, 89 S. C. 
256, 71 SE 836; Burns y. Goddard, 
2. SCs OOOO LOH 915. 

S. D.—Rosholt vy. Woulph, 167 NW 
158: “South “Dakota. Cent., R.. Co. ‘y. 
Smith, 22S. D.°210, 116 NW 1120. 

Tenn.—McCallum vy. Jobe, 9 Baxt. 
168, 40 AmR 84. 

Tex.—Hawkins vy. Johnson, (Civ. 
A.) 181 SW 568; Central Bank, etc., 
Co,, V2, Hord, w(Civ. A.) 152i S Wi 00s 
Midland First Nat. Bank v. Powell, 
(Civ. A.) 149 SW 1096; Watson v. 
Boswell, 25 Tex. Civ. A. 379, 61 SW 
407, 

Wash.—Wolff v. Love, 78 Wash. 
5615 139 Ae 597; Preas vy. Vollintine, 
53° Wash: 1387; 101 P 706; Johnson 
County Sav. Bank v. Rapp, 47 Wash. 
30,0971) P2382. 

Wis.—Remington vy. Detroit Den- 
tal Mfg. Co., 101 Wis. 307, 77 NW 
178; Smith v, Carter, 25 Wis. 283. 

Eng.—Abbott v. Kendricks, Drinkw. 
31 1M & Ge 9139 HCL, 1029," 433 
Reprint 551. 

[a] Limitation of rule—The rule 
permitting parol evidence of failure 
of consideration does not permit a 
party to prove by parol a different 
consideration from that expressed in 
the instrument sued on, and then to 
show that such consideration has 
failed. Simmons v._ International 
Harvester Co., 22 Ga. A. 358, 96 SE 
9; Blumer v. Schmidt, 164 Iowa 682, 
146 NW 751; LaFayette Trust Co. 


vy. Richards, 81 Misc. 338, 143 NYS 
483. 

61. See infra § 1566. 

62. U. S.—-Gerstell v. Shirk, 210 
Fed, 223, 127 CCA 41. 

Cal.—Field v. Austin, 131 Cal. 379, 
63 P 692. 


Ga.—Goette v. Sutton, 128 Ga. 179, 


[220.5%] “16! 


[§ 1556] b. Application to Particular Instru- 
ments—(1) Sealed Instruments Generally. It was 
formerly held that the clause stating the considera- 
tion in an instrument under seal must be taken to 
be conclusive on the parties like other parts of the 
instrument and was not open to contradiction or ex- 
planation ;°* but the more modern decisions settle 
the rule that, although the consideration expressed 
in a sealed instrument is prima facie the sum paid 
or to be paid, it may still be shown by the parties 
that the real consideration is different from that ex- 
pressed in the written instrument;® and this rule 
is sometimes established by statute.®¢ 
(2) Deeds 
It is a well established rule that the true 


of Conveyance—(a) In 


57 SE 308; McLendon y. Finch, 2 Ga. 
A. 421, 58 SE 690. 

Iowa.—Larson v. Thoma, 143 Iowa 
338, 121 NW 1059. 

Minn.—Mulecahy y. Dieudonne, 103 
Minn. 352, 358, 115 NW 636 [cit Cyc]. 

Pa.—Burns v. Pennsylvania R. Co., 
229 Pa. 648, 79 A 125. 

Wash.—Buckeye Buggy Co. vy. Mon- 
tana Stables, 43 Wash. 49, 85 P 1077, 
117 AmSR 1032. 

63. Stamper v. Cornett, (Ky.) 121 
SW 623; Gulf, etc., R. Co. v. Jones, 
82 Tex. 156,.17 SW 534; Taylor v. 
Merrill, 64 Tex. 494; Springman v. 
Hawkins, 52 Tex. Civ. A. 249, 113 SW 
966; Boren y. Boren, 29 Tex. Civ. A. 
221, 68 SW 184; Johnson v. Elmen, 
24 Tex. Civ. A. 438, 59 SW 605. 

64. Conn.—Northrop v. Speary, lL 
Day 23, 2 AmD 48; Bradley v. Blod- 
eet, Ir byile2, Ae Amps 11: 

Ky.—Gill v. Hanks, 3 Litt. 95. 

Me.—Emery v. Chase, 5 Me. 232; 
Steele v. Adams, 1 Me. 1. 

Miss.—Davidson y. Jones, 26 Miss. 
56s) Kerr ty. Calvit; MWalkesltb soto 
AmD 537. 
eee Y.—Maigley v. Hauer, 7 Johns. 

N. C.—Brocket v. Foscue, 8 N. C. 
64 [foll Spiers v. Clay, 11 N. GC. 22; 
ree v. Carter, 9 N.C: 576, 11 AmD, 

Pa.—Dominion Trust Co. v. Ridall, 
249 Pa, 122, 94 A 464; Wilt v. Frank- 
lin,, 1 Binn.. 502, 2: AmD) 474; 

Eng.—Clarkson vy. Hanway, 2 P. 
Wms, 203, 24 Reprint 700; Rowntree 
v. Jacob, 2 Taunt. 141, 127 Reprint 
1030; Peacock v. Monk, 1 Ves. 127, 
27 Reprint 934. 

[a] Thus it was held that where 
the consideration was expressly 
stated in a deed, and it was not said 
also, “and for other considerations” 
proof of any other consideration was 
inadmissible. Maigley v. Hauer, 7 
Johns, (N. Y.) 341. 

65. U. S—aIn re Farmers’ Supply 
Co., 170 Fed. 502. 

Ala.—Counts y. Harlan, 78 Ala. 551 


[cit Ala. Code § 2981]; HEekles v. 

Carter, 26 Ala. 563. 
Colo.—Fechheimer v. Trounstine, 

15 Colo. 386, 24 P 882; Hubbard v. 


Mulligan, 13 Colo. A. 116, 57 P 738. 
Ga.—Strickland vy. Farmers’ Sup- 

ply Co., 14 Ga. A. 661, 82 SE 161. 

it bee v. Beaupre, 187 Ill. A. 
Re 


Mich.—Axe vy. Tolbert, 179 Mbiich. 
556, 146 NW 418. 

N. J.—Farnum v. Burnet, 21 N. J. 
Eq. 87. 

N. Y.—Loftus y. Benjamin, 122 
NYS 275; Reynolds vy. Stein, 117 NYS 
ee Friedman y. Ender, 116 NYS 
461. 

N. D.—Beiseker v. Svendsgaard, 28 
N. D. 366, 149 NW 352. 


Tex.—Moroney vy. Coombes, (Civ. 
A.) 88 SW 430. 
Utah.—Hall v. McNally, 23 Utah 


606, 65 P 724, 
W. Va.—Flannigan v. Monongahela 
Tie, ete, Co., 77 W, Va. 158, 87 SE 


Go. 
6G. Hite v. Reynolds, 163 Ky. 502, 
173 SW 1108, AnnCasi917B 619. 


1162 [22C.J.] 


consideration of a deed of conveyance may always 
be inquired into, and shown by parol evidence,®* for 


67. U. S.—Mills v. Allen, 133 U. S. 
423, 10 SCt 413, 33 L. ed. 717; Peters 
v. McLaren, 218 Fed. 410, 134 CCA 
198; Patrick v. Leach, 2 Fed. 120, 1 
McCrary 250. 

Ala.—London v. G. LL. Anderson 
Brass Works, 197 Ala. 16, 72 S 359; 
Savage v. Milum, 170 Ala. 115, 54 8 
180; Burroughs v. Pate, 166 Ala. 223, 
51 S 978; Bailey v. Litten, 52 Ala. 
282; McGehee v. Rump, 37 Ala. 651. 

Ark.—Lay v. Gaines, 130 Ark. 167, 
196 SW 919; Huffman vy. Sudbury, 117 
Ark. 628, 174 SW 1149; Mewes v. 
Mewes, 116 Ark. 155, 172 SW 853; 
Keathley v. Keathley, 170 SW 564; 
Bass v. Starnes, 108 Ark. 357, 158 
SW 1386; Good v. Ferguson, etc., 
Land, ete., Co., 107 Ark. 118, 153 SW 
1107, AnnCas1915A 544; Carwell v. 
Dennis, 101 Ark. 603, 148 SW 135, 
Wallace v. Meeks, 99 Ark. 350, 138 
SW 638; J. H. Magill Lumber Co. 
v. Lane-White Lumber Co., 90 Ark. 
426,.119 SW. 823; -St..Louis, etc., 
R. Co. v. Berry, 86 Ark. 309, 110 SW 
1049; St. Louis, ete., R. Co. v. Cran- 
dall,.75 Ark.,.°89, 86 SW, 855,. 112 
Ae 42; Vaugine v. Taylor, 18 Ark. 


Cal.—Winchester v. Winchester, 
Wiis Calne oolee -L6b! 90D ey LRCAL wV. 
Treated uo @al. 829,: sh 50 sby AOS, nd Gy 


Merced Oil Min. Co. v. Patterson, 153 
Cal. 624, 96 P 90; Peck v. Vanden- 
berg, 30 Cal. 11; Bennett v. Solo- 
mon, 6 Cal. 134. ; 

Colo.—Welch v. Brown, 46 Colo. 
129, 103 P 296; Equitable Surety Co. 
v. Connors, 27 Colo. A. 213, 147 P 
438; Cheesman v. Nicholl, 18 Colo. 
A. 174, 70 P 797. 

Conn.—Holmes v. Brooks, 84 Conn. 
512, 80 A 773; Hannah y. Wadsworth, 
1 Root 458. 

D. C.—National Metropolitan Bank 
We itz, £27 D.C. lit 

Fla.—Herrin v. Abbe, 55 Fla. 769, 
774, 46 S* 183, 18 LRANS, 907 [eit 
Cyc]. 

Ga.—Coles v. Mozley, 148 Ga. 21, 
95.SE 963; Thrower v. Baker, 144 
Ga. 372, 87 SE 301; Carter v. Walden, 
136 Ga. 700, 71 SE 1047; Shackel- 
ford v. Orris, 135 Ga: 29, 68 SE 838; 
Pavlovski v. Klassing, 134 Ga. 704, 
68 SE 511; Bashinski v. Swint, 133 
Ga, 38, 65 SE 152; Goette v. Sutton, 
128 Ga. 179, 57 SE 308; Martin v. 
White, 115 Ga. 866, 42 SE 279; Leg- 
gett v. Patterson, 114 Ga. 714, 40 SE 
736; Martin v. Gordon, 24 Ga. 533; 
American Ins. Co. v. Bagley, 6 Ga. 
A. 736, 65 SE 787. 

Ill.—Worrell v. Forsyth, 141 Ill. 
22, 30 NE 673; Howell v. Moores, 
127 Ill. 67, 19 NE 863; Kidder v. Van- 
dersloot, 114 fll. 133, 28 NE 460; 
Primm vy. Legg, 67 Ill. 500; Bass v. 
Woodley, 205 Ill. A. 469; Ponting v. 
Shepherd, 193 Ill. A. 484; Van Sickle 
v. Harmeyer, 172 Ill. A. 218; Mont- 
gomery v. Crain, 134 Ill. A. 418; Le- 
vine v. Carroll, 121 Ill. A. 105. 

Ind.—Cuthrell v. Cuthrell, 101 
875; Morehouse v. Heath, 99 Ind. 
Headrick yv. Wisehart, 57 Ind. 
Lamb v. Donovan, 19 Ind.: 40; An- 
drews v. Andrews, 12 Ind. 348; 
Thompson v. Thompson, 9 Ind. -323, 
68 AmD 638; Rockhill v. Spraggs,. 9 
Ind. 30, 68 AmD 607; Wachstetter 
v. Johnson, 61.Ind. A. 659; 108 NE 
624; Shedd v. American Maize Prod- 
uctsi Co,,. (60. End. A.) 1463." Burk Sy. 
Brown, 58 Ind. A. 410, 108 NE 252; 
Hanlon vy. Conrad-Krammerer Glue 
Co., 53 Ind. A. 504, 102 NE 48; Greg- 
ory v. Arms, 48 Ind. A. 562, 96 NE 
196: Indianapolis Southern R. Co. v. 
Wycoff (A.) 95 NE 442. 3 

Iowa.—Shoenhair v. Merrill, 165 
Iowa 3884, 145 NW 919; Sutcliffe v. 
Pence, 156 Iowa 643, 137 NW 1026; 
Parker v. Parker, 155 Iowa 65, 135 
NW 71; Maxwell v. McCall, 145 Iowa 
687, 124 NW 760; Kinkead v. Peet, 


Ind, 
509; 
129; 


EVIDENCE 


136 Iowa 590, 111 NW 48; Allen v. 
Rees, 136 Iowa 428, 110 NW 583, 
8 LRANS 1137; Aultman Engine, 
ete., Co. v. Greenlee, 1384 Iowa 
368, 111 NW 1007; Dean v. Car- 
penter, 134 Iowa 275, 111 NW 815; 
Clapp v. Forster, 67 lowa 49, 24 NW 
587; Puttman v. Haltey, 24 Iowa 425; 


Swafford v. Whipple, 3 Greene 261, 
54 AmD 498. 
Kan.—Roseman y. Nienaber, 101 


Kan. 260, 166 P 491. . 
Ky.—Menser v. Lea, 176 Ky. 391, 
195 SW 813; Chrisman v. Quick, 174 
Ky. 845,.198 SW 13; Anheier v. De 
Long, 164 Ky. 694, 176 SW 195, 
AnnCas1917A 1239; Hite v. Reynolds, 
163 Ky. 502, 173 SW 1108, AnnCas 
1917B 619; Lincks v. Lincks, 141 Ky. 
627, 133 SW 566; Stirman vy. Crab- 
tree, 122 SW 194; Stamper v. Cor- 
nett, 121 SW 623; Rhodes v. Walker, 
115 SW 257; Brackett v. Boreing, 89 
SW 496, 28 KyL 386; Neurenberger 
v. Lehenbauer, 66 SW 15, 23 KyL 
1753; Hickman v. McCurdy, 7 J. J. 
Marsh. 555; Burke v. Burke, 7 Kyl 
441, 454, 13 Ky. Op. 834; Beverly v. 
Noel, 4 KyL 985, 12 Ky. Op. 120. 
La.—Klumpp v. Howcott, 139 La. 


163, 71 S 353; Becker v. Hampton, 
137 La, 323) 68% S 626; Jackson ‘Vv. 
Miller, 32 La. Ann. 432; Gayoso v. 


Delaroderie, 9 La. Ann. 278; Links- 
wiler v. Hoffman, 109 La. 948, 34 S 
34; Harrison v. Laveery, 8 Mart. 213, 
13 AmD 2838; Burk vy. Burk, 7 La. A. 
(Orleans) 92. 

Me.—Haslam y. Jordan, 104 Me. 49, 


70 A 1066; Tyler v. Carlton, 7 Me. 
17d. 20s AMID Sot. 
Mda.—Smith vy. Davis, 49, Md. 470; 


Baxter v. Sewell, 3 Md: 334 [aff 2. Md. 
Ch. 4471. 

Mass.—Blackwell v. Blackwell, 196 
Mass. 186, 81 NE 910, 12 AnnCas 
1070; Edison Electric Illum. Co. v. 
Gibby Fdy. Co., 194 Mass. 258, 80 NE 
479; Twomey v. Crowley, 137 Mass. 
184; Pickman v. Trinity Church, 123 
Mass. 1, 25 AmR 1; Gale v. Coburn, 
£8 Picks (39. F 

Mich.—Cutler v. Spens, 191 Mich. 
608, 158 NW 224; Smith v. Maxey, 
186 Mich. 151, 152 NW 1011; Ruch 
v. Ruch, 159 Mich. 231, 124 NW 52; 
Ford v. Savage, 111 Mich. 144, 69 NW 
240; Fitzpatrick v. Hoffman, 104 
Mich. 228, 62 NW 349; Flynn vy. 
Flynn, 68 Mich. 20, 35 NW 817; Hyler 
v. Nolan, 45 Mich. 357, 7-NW 910; 
Dean v. Adams, 44 Mich. 117, 6 NW 
229; Strohauer v. Voltz, 42 Mich. 
444, 4 NW 161; Doty v. Martin, 32 
Mich. 462. 


Minn.—Enkema vy. McIntyre, 136 
Minn. 293, 161 NW 587, 2 ALR 411; 
Le May v. Brett, 81 Minn. 506, 84 


NW 339; Jensen y. Crosby, 80 Minn. 
158, 88 NW 43;) Ripon College vy. 
Brown, 66 Minn. 179, 68 NW 837. 


Miss.—Kerr y. Calvit, Walk. 115, 
12 AmD 587, 
Mo.—Crenshaw v. Crenshaw, 208 


SW 249; Deal v. Ford, 204 SW 181; 
Goodman y. Griffith, 238 Mo, 706, 142 
SW 259; Chambers y. Chambers, 227 
Mo. 262, 127 SW 86, 1837 AmSR 567; 
Weissenfels v. Cable, 208 Mo. 515, 
106 SW 1028; Edwards y. Latimer, 
183 )Mo, .610,,.82.SW,109;.Daylor” v. 
Crockett, 123 Mo. 800, 27 SW 620; 
Moore v. Ringo, 82 Mo, 468; Wood 
v. Broadley, 76 Mo. 23, 43 AmR 754; 
Poplin v. Brown, 200 Mo. A. 255, 205 
SW 411; Talbert v. Grist, 198 Mo. 
A, 492, 201 SW 906; McTernan v. 
Mason, (A.) 188 SW 923; Lenox v. 
Harls, (A.) 185 SW 232; Staed_ v. 
Rossier, 157 Mo, A. 300, 1837 SW 901; 
Krilling v. Cramer, 152 Mo. A. 431, 
133 SW 655; Hendricks v. Vivion, 
118 Mo. A. 417, 94 SW 318; See v. 
Mallonee, 107 Mo. A. 721, 82 SW 557; 
Scudder v. Morris, 107 Mo. A. 634, 
82 SW 217; Pickett v. Mercer, 106 
Mo, A. 689, 80 SW 285. 
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the obvious reason that a change in or contradiction 
of the expressed consideration does not affect in 


Nebr. — Logan Valley Bank  v. 
Christensen, 98 Nebr. 49, 151 NW 
939; Goodman y. Smith, 94 Nebr. 


227, 142 NW 521; Harman vy. Fisher, 
90 Nebr. 688, 134 NW 246, 39 LRANS 
157; Wiltrout v. Showers, 82 Nebr. 
TUT AT8l, 118 NW 61080. fclt Cy ens 
Holmes y. Seaman, 72 Nebr. 300, 100 
NW 417, 101 NW 1030; Ord First 
Nat. Bank v. Bower, 5 Nebr. (Unoff.) 
375, 98 NW 834; Columbia Nat. Bank 


vy. Baldwin, 64 Nebr. 732, 90 NW 
890; Fall v. Glover, 34 Nebr. 522, 
52 NW 168. 


Nev.—Lake v. Bender, 18 Nev. 361, 
gs 2 Ms Dany ly at oo care: 

N. H.—Pritchard v. Brown, 4 N. H. 
397, 17 AmD 431. 

N. J—Morris Canal, Co, 


eUtes, v. 


Ryerson, 27 N. J. L. 457; Voight v. 
Dowe, 74 ‘N. J. Bq: 560, -70 A 344; 
Silvers v. Potter, 48 N. J. Eq. 539, 
22 A 584. 


N. Y.—Medical College Laboratory 
v. New York NEV LTSON EY ¥, sos 
70 NE 467 [aff 76 App. Div. 48, 78 
NYS 673]; Witbeck v. Waine, 16 
N.. Y. 5382; King v. Union Trust Co., 
148 App. Div. 110, 133 NYS 18 {aff 
208 N. Y. 566 mem, 101 NE 1108 
mem]; Naylor v. Davis, 130 App. 
Div. 311, 114 NYS 248; Mains v. 
Haight, 14 Barb. 76; Friendman vy. 
Ender, 116 NYS 461; Leonard v. 
Redenburgh, 8 Johns. 29, 5 AmD 317; 
Benedict v. Lynch, 1 Johns. Ch. 370, 
7 AmD 484. 

N. C.—Walters v. Walters, 172 
N. C. 328, 90 SE 304; Price v. Har- 
rington,pi7isN. ©.81325 87 SSheoRGs 
Hodges’ 'v. Wilson, 465 N. ‘GC. 323; 
81 SE 340; Jones v. Jones, 164 N. C. 
320, 80 SE 430; Faust v. Faust, 144 
N. C. 388, 387, 57 SE 22 [cit Cyc]. 

N. D.—Erickson v. Wiper, 33 N. D. 


193, 157. NW. 592, 597 [quot Cyc]; 
Horester (.v. "Van “Auken, 12° NN. >: 
175, 96 NW 301. 


Oh.—Shehy v. Cunningham, 81 Oh. 
St. 289, 90 NE 805, 25 LRANS 1194: 
Conklin v. Hancock, 67 Oh. St. 455, 
66 NE 518 [dist Brumbaugh v. Chap- 
man, 45 Oh. St. 368, 13 NE 584}; 
Swisher y. Swisher, Wright 755; 
Shehy v. Cunningham, 10 Oh. Cir. 
Cty NaS. oil: 

Okl.—Perry v. Jones, 48 Okl. 362, 
150 P¥168. 

Or.—Savage v. Scroggin, 83 Or. 51, 
162 P 1061; Houston v. Greiner, 73 
Or, ..304,. 144° P1335" Grace: y., Mic- 
Dowell, 60 Or. 577, 120 P 4138; Wil- 
liams v. Poppleton, 3 Or. 139; Brown 
v. Cahalin, 3 Or. 45. 

Pa.—In re Edmundson, 259 Pa. 
429, 103 A 277, 2 ALR 1150; McGary 
v. McDermott, 207 Pa. 620, 57 A 46; 
Henry v. Zurflieh, 203 Pa. 440, 53 A 
243; Strawbridge v. Cartledge, 7. 
Watts & S. 394; Hoffa v. Hoffa, 38 
Pa. Super. 356; Long v. Reed, 4 Pa. 
Dist. 1: 

Porto Rico.—Julbe vy. Guzman, 17 
Porto Rico 806. 

R. I.— National Exch. Bank vy. Wat- 
son, 13 R. I. 91, 43 AmR 132; Hedley 
Vii Briggs, (2, RR. 1)) 489: 

S. C—Whitman v. Corley, 72 S. C. 
410, 52 SE 49; Willcox v. Priester, 68 
S. C. 106, 46 SE 553; Lenhardt v. 
Ponder, 64 S. C. 354, 42 SE 169; Davis 
v. Keller, 26 S: Cc. Eq. 434. 

Tenn.—Caughron vy. Stinespring, 
132 Tenn. 636, 179 SW 152, LRA 
1916E 408. 

Tex.—Stiles v.~ Giddens, 21 Tex. 
783; Sanger -v. Futch, (Civ. A.) 208 
SW 681; Burns y. Nichols, (Civ. A.) 
207 SW 158; Delano v. Delano, (Civ. 
A.) 201 SW 1145; Faville v. Robin- 
son, (Civ. A.) 201 SW 1061; Trabue 
v. Ash, (Civ. A.) 200 SW 415; Red 
River, etc., R. Co. v. Davis, (Civ. A.) 
195 SW 1160; Colgrove v. Bank, (Civ. 
A.) 192 SW 580; Delano vy. Delano, 
(Civ. A.) 189 SW 972; Miller v. Poul- 
ter, (Civ. A.) 189 SW 105; Ballard 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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any manner the covenants of the grantor or grantee, 
and neither enlarges nor limits the grant.®* 
this rule cannot be extended so as to let in proof 
overturning the operative words of the grant in a 
deed free from ambiguity, or contradicting the deed 


itself or the descriptions therein.® 
[§ 1558] 


v. Fountain, 
Robinson vy. Clymer, (Civ. A.) 170 
SW 107; Alston y. Pierson, (Civ. A.) 
158 SW 1165; Reid v. Ragland, (Civ. 
A.) 156 SW 920; Detering vy. Boyles, 
(Civ. A.) 155 SW 984; O’Farrell v. 
O'Farrell, 56 Tex. Ciy. A. 51, 119 SW 
899; Springman vy. Hawkins, 52 Tex. 


Giy? Ar. (249, 113 SW 966: Wolf v. 
Pine, 49,” Lex. §Oive Ae atl Om SS WY, 
617; Ellis v. Lehman, 48 Tex. Civ. 


A. 308, 106 SW 453; Tipton. v. Tip- 
COME Cp Lex, (Civ. CAL 6195 LOD eA Si 
830; Mayer vy. Wooten, 46 Tex. Civ. 
A. 327, 102 SW 423; Applegate v. 
Kilgore, (Civ. A.) 91 SW 238; John- 
son v. Elmen, 24 Tex. Civ. A. 43, 59 


SW 605. 

. Utah.—Plant v. Ritter, 47 Utah 
506, 155 RP 426. 

Vt.—Wheeler v. Campbell, 68 Vt. 
98, 34 A 35; Pierce v. Brew, 43° Vt. 
net Holbrook y. Holbrook, 30 Vt. 
432. 


Va.—Blose v. Blose, 118 Va. 16, 86 
S#) 1911's Martin: vy, Hall, 115. Va. 3358, 
79 SE 320; McKee v. Bunting, etc., 
Real Est. Co., 114 Va. 639, 77 SH 
515; Bruce v. Slemp, 82 Va. 352, 4 
SE 692. 

Wash.—Roberts v. Stiltner, 101 
Wash. 397, 172 P 738, 740 [quot 
Gye}; ,Windsor tv. St.) Paul, \ete:,” J. 
yee 37 Wash. 156, 79 P 613, 3 AnnCas 


W. Va.—Furst v. Galloway, 56 W. 
Va. 246, 49 SH 146. 

Wis.—Butt v. Smith, 121 Wis. 566, 
99 NW 328, 105 AmSR 1039; Halvor- 
sen y. Halvorsen, 120 Wis. 52, 97 
NW 494; Cuddy v. Foreman, 107 Wis. 
519, 838 NW 1103; Beckman vy. Beck- 
man, 86 Wis. 655, 57 NW 1117; Hor- 
ner v. Chicago, etc., R. Co., 38 Wis. 
165; Reynolds v. Vilas, 8 Wis. 471, 
76 AmD 238. 
pps -ordiaitn y. Frith, [1906] A. C. 
- Can.—Campbell y. Douglas, 54 Can. 
S. C. 28 [dism app 34 Ont. L. 580, 9 
OntWN 148]. 
he B.—Shaw v. Robinson, 40 N. B. 
a S.—Newell v. Campbell, 43 N. S. 


Ont.—Campbell v. Douglas, 34 Ont. 
L. 580, 9 OntWN 148, 25 DomLR 
436 [rev 8 OntWN 501, and app dism 
54 Can. S.C. 28]; Marsh v., Hunt, 
9-Ont. A. 595. 

[a] Evidence is admissible to 
show: (1) That the real considera- 
tion of a deed to a railroad company 
was the company’s promise to build 
a depot on the land, although the ex- 
pressed consideration was “benefit to 
be derived from the building of the 
road and one dollar paid.” lLouis- 
ville, ete., R. Co. v. Neafus, 93 Ky. 
53;'18 SW 1030,°13 Kyl 951. See 
also Missouri;,.etce., R. Co. v. Doss, 
(Tex. Civ. A.) 36 SW 497. (2) That 
part of the consideration for a grant 
was that the property should not be 
used for the sale of intoxicating 
liquors. Hall v. Solomon, 61 Conn. 
476, 23 A 876, 29 AmSR 218; Taylor 
vy. Becker, 8 Oh. Dec. (Reprint) 151, 
6 GincLBul 25. (3) That the con- 
sideration of a conveyance by a hus- 
band to his wife, reciting a valuable 
consideration, was her promise to 
execute her will, and devise to him 
one third of her estate, including 
said lands. Manning v. Pippen, 86 
Ala.- 35% 5S 572, 11 AmSR 46. (4) 
That, although a money considera- 


(b) Assumption of Encumbrances. It 
may be shown, although not expressed in a deed, 
that the grantee agreed as part of the consideration 
to pay or assume an existing encumbrance.”° 


(Civ. A.) 184 SW 289, | 


EVIDENCE 


But 


view.” 


It has 


tion is recited, the true considera- 
tion of a deed was the agreement 
of the grantee to support the grantor 


(Rankin y. Wallace, 14 SW 79, 12 
Kyl 94) “Scotts v.. “Scott, 3° B=" Mon: 
(Ky.) 2. Contra Thompson vy. Cor- 


rie, 57 Md. 197), (5) or some other 
persons (Wilfong y. Johnson, 41 W. 
Vaso, 2d SH voO)o.  OOve lo nat ra, 
conveyance of property in trust for 
a wife was made in consideration 
of her release of dower. Bullard v. 
Briggs, 7 Pick. (Mass.).533, 19 AmD 
292. (7) That marriage was the con- 
sideration of a deed expressed to be 
for a money consideration only. 
Tolman v. Ward, 86 Me. 303, 29 A 
1081, 41 AmSR 556; Eppes v. Ran- 
dolph, 2 Call (6 Va.) 125; Villers v. 
Beaumont, Benl. 39, Dyer 146a.. Con- 
tra Betts v. Union Bank, 1 Harr. & 
G. (Md.) 175, 18 AmD 283. (8) That 
the consideration for a deed of post- 
nuptial settlement moved from the 
wife’s father, although it is recited 
to have been paid by the husband. 
Marks’ v. Spencer, 81 Va. 751. (9) 


That the price of the land was fo| 


depend on the number of square feet 
contained therein. Cardinal v. Had- 


ley, 158 Mass. 352, 33 NE 575, 35 
AmSR 492. | 
{b] Agreement preceding execu- 


tion.—It is impossible to give effect 
to the doctrine that the consideration 
of a deed may be shown by parol 
without permitting the parties to 
prove what agreement as to the con- 
sideration preceded the execution of 
the deed. Such agreement neces- 
sarily precedes the execution, and 
the fact that the consideration was 
agreed upon sometime prior to the 
execution and delivery of the deed 
does not preclude the grantor from 
showing what constituted the true 
consideration. Lowry v. Downey, 150 
Ind. 364, 50 NE 79; Hays v. Peck, 
107 Ind. 389, 8 NE 274: 

{[c] In an action on a covenant of 
seizin, as the damages are regulated 
by the amount of the purchase 
money, parol evidence is admissible 
to prove a different amount from 
that mentioned in the deed. MHen- 
derson v. Henderson, 13 Mo. 151; 


Morse v. Shattuck, 4 N. H. 229, 17 
AmD 419. 
[d] A memorandum of real estate 


conveyed, and of the prices thereof 
per acre, made by the grantors, and 
furnished by one of the grantees of 
the conveyancer before the execution 
of the deed, can be introduced in evi- 
dence by the grantors, to show the 


true consideration. Guinotte Vv. 
Chouteau, 34 Mo. 154. 
{e] Testimony as to the value of 


land conveyed is inadmissible to re- 
but the prima facie evidence of the 
actual consideration as shown by the 
consideration expressed in the deed. 
Yenner y. Hammond, 36 Wis. 277. 

68. Mo.—Laclede Laundry Co.* v. 
Freudenstein, 179 Mo, A. 175, 161 SW 
BiIee 


Nebr.—Wiltrout -v. Showers, 82 
Nebr. 777, 781, 118 NW 1080 [cit 
Cyc 


N. D.—Erickson v. Wiper, 33 N. D. 


193, 157 NW 592, 597 [quot Cyc]. 
Pa.—Henry v. Zurflieh, 203 Pa. 
440,53 A 243. 

Wash.—Roberts vy. Stiltner, 101 


Wash. 397, 172 P 738, 740 [quot Cyc]. 
Wis.—Jost v. Wolf, 130 Wis. 
8, 110 NW 232, 


Mutual conveyances between cotenants. 
two tenants in common of separate tracts of prop- 


37, | 
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been held that this is true even though the deed 
contains a covenant of warranty against encum- 
branees, for such evidence does not destroy the war- 
ranty but leaves it in full foree and effect except 
as to the specific encumbrance, the payment or as- 
sumption of which was a part of the considera- 
tion,‘ but there is also authority for the contrary 


Where 


“In our ordinary deeds of convey- 
ance the recital that there has been 
paid a consideration, and ‘what that 
consideration was, is merely a state- 
ment of a fact theoretically neces- 
sary to exist in order that the con- 
veyance might take effect, but. whieh 
early became practically a mere im- 
material fiction by reason of the rule 
that the grantor’s seal raised a 
conclusive presumption of a consid- 
eration sufficient to support the 1n- 
strument. Hence one cannot deny 
existence of some consideration in 
order to defeat the conveyance. To 
that end, however, the correctness of 
the recital was and is wholly imma- 


terial, and the authorities, practi- 
eally without exception, recognize 
that it binds no one as to its cor- 


rectness, but may be proved, aliunde, 
to have been greater or less or dif- 
ferent in character, as property or 
services instead of money, and the 
like, so long as it is not inconsist- 
ent with the existence of some con- 
sideration to support the convey- 
ance.” Jost v. Wolf, supra. 
69. Weissenfels v. Cavel, 208 Mo. 
515, 106 SW 1028. 
70. Ark.—Felker y. Rice, 110 Ark. 
70; 161 SW 162. ‘ 
Ill.—Gage v. Cameron, 212. Ill. 146, 
72 NE 204; Brosseau v. Lowy, 209 
Ill. 405, 70 NE 901 [aff 110 Ill. A. 16}: 
Ind.—Hays v. Peck, 107 Ind. 389, 
8 NE 274; McDill v. Gunn, 43 Ind. 
315; Carver v. Louthain, 38 Ind. 530; 
Fitzer v. Fitzer, 29 Ind. 468; Pitman 
v. Conner, 27 Ind. 337. 
Iowa.—Fitzgerald@ v. Flanagan, -155 
sends 217, 185 NW 738, AnnCas1914C 
Me.—Burnham y. Dorr, 72 Me. 198. 
Md.—Mahoney v. Mackubin, 54 Mad. 


268. 

Mich.—Swarthout vy. Shields, 185 
Mich: 427, 152 NW 202; Mowry v: 
Mowry, 137 Mich. 277, 100 NW 388; 
Strohauer y. Voltz, 42 Mich. 444, 4 
NW 161. : 

Mo.—Laudman vy. Ingram, 49 Mo. 
212; Frase vy. Lee, 160 Mo. A. 607, 
140 SW 1194 [adopting op 152 Mo. 
A, 562, 134 SW 10]; Jones v. Shep- 
pard, 145 Mo. A. 470, 122 SW 764; 
Grace v. Gill, 136 Mo. A. 186, 116 
Sw 442. [ 

. N. D.—Erickson v. Wiper, 33 N. D. 
193, 157 NW 592, 597 [quot Cye]. 

Pa.—Buckley’s App., 48 Pa. 491, 
88 AmD 468. 

S. D.—Miller v. Kennedy, 12 S. D. 
478, 81 NW 906. 


Tex.—Johnson v. Elmen, 94 Tex. 
168, 59 SW 253, 86 AmSR 845, 52 
DRA 162) “faff 24 Tex: \Ciy.2i7A) «143; 
59 SW 604]. 


Wis.—Morgan v. South Milwaukee 
aes View Co., 97 Wis. 275, 72 NW 

[a] Where the consideration is 
stated in general terms it may be 
shown by parol that the grantee ver- 
bally agreed, as part of the consid- 
eration, to pay an encumbrance 
existing on the real estate conveyed. 
Lowry v. Downey, 150 Ind. 364, 50 


NE 79. 
71. Enkema sy. McIntyre, 136 
Minn. 293, 161 NW 587, 2 ALR 411; 


Hrickson v. Wiper, 33 N. D. 198, 157 
NW 592, 597 [quot Cyc]; Johnsen v. 
Elmen, 94 Tex. 168, 59 SW 253, 86 
AmSR 845, 52 LRA 162 [aff 24 Tex. 
Civ. A. 48,59 SW 604]. 

72. Edison Blectric Illum. Co. Vv. 


1164 [220.J.] 


erty executed mutual conveyances to each other in 
order to divide their interests, parol evidence was 
held inadmissible to show that one tenant in fact 
assumed an indebtedness secured by a deed of trust 
on one of the tracts, the deed making no mention 


thereof.?? 
[§ 1559] 


Gibby Fdy. Co., 194 Mass, 258, 80 
NE 479; Brown v. Morgan, 56 Mo. A. 
382 [crit Laudman y. Ingram, 49 


Mo. 212]. 
738. Garner y. Garner, 117 Miss. 
73,8 


694, 78 S 628. 

74. Ala.i—Smith v. Yancey, 
477; Jefferson County Sav. Bank v. 
Compton, 192 Ala. 16, 68 S 261; Booth 
v. Dexter Steam Fire Engine Co., 118 


Ala. 369, 24 S 405; Baker v. Boon, 
' 400 Ala. 622, 13 S 481; Guice -v. 
‘Thornton, 76 Ala, 466; Stringfellow 
‘v. Ivie, 73 Ala, 209: Ramsey v. 
Young, 69 Ala. 157; Tisdale v. Max- 
well, 58 Ala. 40 (that it was fur- 
nished in unequal amounts by the 


two payees); Newton v. Jackson, 23 
Ala. 335; Murrah v. Decatur Branch 
Bank, 20 Ala. 392; Long vy. Davis, 
18 Ala. 801; Self v. Herrington, 11 
Ala. 489; Cuthbert v. Bowie, 10 Ala. 
163; Litchfield v. Falconer, 2 Ala. 
280; Swinton v. Steele, 1 Ala. 357; 
Dillworth v. Holmes Furniture, etc., 
Co., 15 Ala. A. 340, 73 S 288; Coch- 
ran v. Burdick, 7 Ala. As 274, 61 S 
29 


Ariz.—Rouse v. Bolen, 17 Ariz. 14, 
147 P 736, 743 [cituCye]. 

Ark.—dJones v. Little, 194 SW 229; 
McClintock v, Skinner, 126 Ark. 591, 
191 SW 230; Lovell v. Sneed, 79 
Ark, 204, 95 SW 157. 

Cal.—McKenney v. Ellsworth, 165 
Cal. 326, 132 P 75; Stretch v. Tal- 
madge, 65 Cal. 510, 4 P 513; Howard 
v. Stratton, 64 Cal, 487, 2 P 263; 
Tidewater Southern R. Co. Vv. Harney, 
32 Gal. A. 253, 162 P 664; Pacific R. 


Adv. Co. v. Carr, 29 Cal. As T2245 157 
B529: 

Conn.—Rose v. Phillips, 33 Conn. 
570. 

Del.—Ellison ve Simmons, 22 Del. 
200, 65 A 591. 

Fla.—Odlin =v. Stuckey, 80 S 


291; Sumter County State Bank v. 
Hays, 68 Fla. 473, 67 S 109 [cit 
Cyc}. 


Ga—Camp v. Mathews, 143 Ga. 
393, 85 SE 196; Dillard v. Holtzen- 
dorf, 140 Ga. 17, 78 SE 414; Burke 
v. Napier, 106 Ga. 327, 32 SE 134; 
Hawkins vy. Collier, 1014 Ga. 145, 28 
SE 632; University Bank v. Tuck, 
96 Ga. 456, 23 SE 467; Anderson v, 
Brown, 72 Ga, 713; Pitts v. Allen, 
W2Ga. 69; Lathrop v. Hickson, 67 
Ga. 445; Rodgers v. Rosser, 57 Ga. 
319; Scaife v. Beall, 43 Ga. 333; 
Knight v. Knight, 28 Ga. 165; Butts 
v. Cuthbertson, 6 Ga. 166; Rheney v. 


Anderson, 22 Ga. A. 417, 96 SE 217; 
Krueger v. Simmons, 22 Ga, A. 210, 98 
SE 718; Ocmulgee Guano Co. 


Price, 18 Ga, A. 206, 89 SE 156; Gibbs 
v. Macon Fourth Nat, Bank, 17 Ga. 
A. 388, 87 SE 155; Franklin v. Fields, 
138 Ga. A. 463, 79 SE 366; Watson v. 
Whitehead, 12 Ga. A. 660, 78 SE 50; 
Nunez Gin, etc., Co. v. Moore,-10 Ga. 
A. 350, 73 SE 432; Pope v. Peterson, 
7 Ga. A. 395, 66 SE 984; Crooker v. 
Hamilton, 3 Ga. A. 190, 59 SE 722. 


Tll—Mason v. Griffith, 281 Ill. 2469 


118 NE 18; Peabody v. Munson, 211 
Ill. 324, 71 NE 1006; Kidder v. Van- 
dersloot, 114 Ill. 133, 28 NE 460; 
Mann v. Smyser, 76 Ill, 365; Kirkham 
v. Boston, 67 Ill. 599; Morgan v. 
Fallenstein, 27 Ill. 81; George J. 
Cooke Co. v. Johnson, 179 Til. A. 
83; Hoimes vy. Horn, 120 Ill. A. 359; 
Martin v. Stubbings, 27 Ill. A. 121 
(aff 126 Tll. 387, 18 NE 657, 9 AmSR 


620]. 
Weod, 124 Ind. 


Ind.—Dowden v. 
233, 24 NE 1042; Coapstick vy. Bos- 


EVIDENCE 


(3) Bills and Notes—(a) In General. 


worth, 121 Ind. 6, 22 NE 1772; New 
Castle First Nat. Bank y. Nugen, 99 
Ind. 160; Braden v. Graves, 85 Ind. 
$2; Bragg v. Stanford, 82 Ind. 234; 
Smith v. Boruff, 75 Ind. 412; Ever- 
hart vy. Puckett, 73 Ind. 409; Hazzard 


v. Duke, 64 Ind. 220; Knight v. Ker- 
foot, (A.) 102: NE 983. 
Iowa.—Geddes v. McElroy, 171 


Towa 633, 154 NW 320; Pembroke v. 
Hayes, 114 Iowa 576, 87 NW 492; 
Taylor v. Wightman, 51 Iowa 411, 
1 NW 607. 

Kan.—Owensboro Wagon Co. vy. 
Wilson, 79 Kan. 633, 101 P 4; Deming 
Inv. Co. v. Wallace, 73 Kan, 291, 85 
P 139;. Thrashing, etc., Co. v. Knoll, 
i okan al09, 79 ce LOA. 

Ky.—Farmers’ Bank y. Birk, 179 
Ky. T61, 201 SW.-3215; German-Ameri- 
can Security Co, ‘Vv. = MeCulloch, , 89 
SW 5, 28 KyL 133; Casey v. Har- 
wood, 7 KyL 602, 604, 13 Ky. Op. 
928; Grover, ete., Sewing Mach. Co. 
v. Gibson, 8 Ky. Op. 861; McLeod 
v. Harvey, 4 Ky. Op. 110. 

La.—Parker v. Broas, 20 La. Ann. 


167; Griffin v. Cowan, 15 La. Ann. 
487; Saramia v. Courrege, 13 La. 
Ann, 25. 

Me.—Leighton v. Bowen, 75 Me. 


504; Maine Mut. Mar. Ins. Co. v. Far- 
rar, 66 Me. 133; Herrick v. Bean, 20 
Me, 51. 

Md.—Harris v. Alcock, 10 Gill & J. 
226, 32 AmD 158. 

Mass.—Hill v. Whidden, 158 Mass. 
267, 33 NE 526; Rice v. Howland, 147 
Mass. 407, 18° NE 229; Corlies. v. 
Howe, 11 Gray 125,.71 AmD 693; 
Walker v. Sherman, 11 Metec. 170; 
Ilsley v. Jewett, 2 Metc. i68. 

Mich.—Stretch v. Stretch, 191 Mich. 
416, 158 NW 185; Brown vy. Smedley, 
136 Mich. 65, 98 NW 856; Taylor v. 
Dansby, 42 Mich. 82, 3 NW _ 267; 
Garton v. Union City Nat. Bank, 34 
oe 279; Wright v. Irwin, 33 Mich. 

Minn.—Willow River State Bank 
v. Pangerl, 139 Minn. 19, 165 NW 
479; Kragnes v. Kragnes, 125 Minn. 
115, 45 NW 785; Mankato Nat. Citi- 
zens’ Bank v. Bowen, 109 Minn. 473, 
124 NW 241; Dispateh Printing Co. 
vy. National Bank of Commerce, 109 


| Minn. 440, 124 NW 236, 50 LRANS 


74, 

Miss.—Hawkins v. Shields, 100 
Miss. 739, 57 S 4; Ohleyer v. Bern- 
heim, 67 Miss. 75, 7 S 319; Cocke v. 
Blackbourn, 57 Miss. 689; Pollen vy. 
James, 45 Miss. 129; Eckford v. Ho- 
gan, 44 Miss. 398; Marsh v. Lisle, 34 
Miss. 178; Luckett v. Henderson, 20 
Miss. 334; Matlock v. Livingston, 17 
eat 489; Elliott v. Connell, 18 Miss. 

“Mo.— Davidson v. Spitscanfsky, 
(A.) 182 SW 106; Kieselhorst Piano 
Co. v. Porter, 185 Mo. A. 676, 171 
SW 949; Patt v. Leavel, 161 Mo. A. 
242, 143 SW 83838; Kessler v. Clayes, 
147 Mo. A. 88, 125 SW 799; Grand 
River College vy. Robertson, 67 Mo. 
A, 329. 

Nebr.—Franklin State Bank vy. Get- 
tle, 96 Nebr. 60, 146 NW 1017; Tren- 
ton First Nat. Bank v. Burney, 91 
Nebr. 269, 136 NW ‘ 37; Davis. v. 
Sterns, 85 Nebr. 121, 122 NW 672; 
Walker v. Haggerty, 30 Nebr. 120, 
46 NW 221; Wilson v. Ellsworth, 25 
Nebr. . 246, 41 NW 177; Gifford v. 
Fox, 2 _ Nebr. (Unoff.) 30, 95 NW 1066. 

N. H.—Cross v. Rowe, 22 N. H. 
ths 


N. J.—Kern v. Voorhies, 3 N. J. L. 
557. 
N. Y.—Miller v. McKenzie, 95 N. Y. 


[§§ 1558-1559 


The real consideration for a promissory note or bill 
of exchange may be shown by parol,’* and accord- 
ingly, where the situation is such that these mat- 
ters are available in defense, it may be shown that 
the instrument was for forbearance or extension 
given,’® or for accommodation."® 


So also it may be 


575, 47 AmR 85; Smith v. Rowley, 34 
N. We 367; Abbott v. Le Prevost, 166 
App. Div. 407 4d) SANS 6616: Great 
Northern Moulding COON Bonewur, 
128 App. Div. 831, 113 NYS 60; Caryl 
v. Williams, 7 Lans. 416; Smith v. 
Sergent, 67 Barb. 248; Porter v. Ha- 
vens, 37 Barb. 343; Bird v. Faulkner, 
55 N. Y. Super. 529; Winona First 
Nat. Bank v. Buffalo Brewing Co., 
154 NYS 765. 

N. C.—Internationai Harvester Co. 
vy. Parham, 172 N. C. 389, 90 SE 503; 
Davis v. Evans, 142 N. C. 464, 55 SE 
344; McPeters v. English, 141 N. C. 
491, 54 SE 417; Flaum vy. Wallace, 
103 N. C. 296, 9 SE 567; Perry v. Hill, 
68 NC yal 7, 

N. D.—Eckman First State Bank ¥. 
Kelly, 30 N. D. 84, 152 NW 125, Ann 
Cas1917D 1044; Beiseker v. Svends- 
gaard, 28 N. D. 366, 149 NW 352. 

Okl.—Jesse French Piano, etc., Co. 
v. Bodovitz, 174 P 765; Sulphur Bank 
of Commerce v. Webster, 172 P 943. 

Pa.—Van Haagen Soap Co.’s Est., 
141 Pa. 214, 21 A 598, 12 LRA 223; 
Snyder v. Wilt, 15 Pa. 59; Packer v. 
Hook, 16 Serg. & R. 327; Spittall v. 
Allee, 55 Pa. Super. 636. 

Philippine.—Maulini v. Serrano, 
Philippine 640; Espanol-Filipino v. 
McKay, 27 Philippine 183. 

Porto Rico.—Horton v. Robert, 
Porto Rico 168. 

*S. C.—Russell v. Tillman, 89 S. C. 
256, 71 SE 836; Monaghan Bay Co. v. 
Dickson, 39 S. C. 146, 17 SE 696, 3 
AmSR 704; Smith v. Prothro, 2 S. C. 
sii; Rutland v. Copes, 49 “SG: 
ri Hampton v. Blakely, 14 S. 
469. 


S. D.—South Dakota Cent. R. Co. 
v= Smith,’ 722 "Se "Dp. “21.055 176" AN VE 
1120. 
ee v. Orndoff, 7 Heisk. 
167. 

Tex.—Taylor v. Merrill, 64 Tex. 
494; Hicks v. Morris, 57 Tex. 658; 
Crutchfield v. Donathon, 49 Tex. 691, 
30 AmR 112) Bender vy. Pryor sk 
Tex. 341; Denman vy. Kaplan, (Civ. 
A.) 205 SW 739; Hawkins vy. John- 
son, (Civ. A.) 181 SW 568; Bolt v.- 
State Sav. Bank, (Civ. A.) 179 SW 
1119; Clayton v. Western Nat. Wall 
Paper Co., (Civ. A.) 146 SW _ 695; 
Robert Lee First Nat. Bank vy. 
cee as (Civ, A.) 126 SW 285; Kamp- 
inann McCormick, (Civ. A.) 99 SW 
EU47; Moverey. v. Coombes, (Civ. A.) 
88 SW 430. 

Vt.—Labbee v. Johnson, 66 Vt. 234, 
Li a 986; Sowles v. Sowles, 11 Vt. 
46. 

Wash.—Union Mach., ete. Co. v. 
Darnell, 89 Wash, 226, 154 P 183; 
Bigelow v. Scott, 2 Wash. T. 878, 8 
P 494, 

Wis.—Glander v. Glander, 167 Wis. 
12, 166 NW 446; McCourt v. Peppard, 
126 Wis. 326, 105 NW 809; Trustees 


v. Saunders, 84 Wis. 570, 54 NW 
1094. 
Ont.—Clarke v. Unjon Stock Un- 


derwriting Co., 14 Ont. L. 198, 9 Ont 
WR 486; Davies v. Funston, 45 U. C. 
QB: 369: 

[a] Breach of a verbal contract 
which constituted the consideration 
of a promissory note may be shown 
in defense to an action on the note. 
ap: v. Morgan, 54 Iowa 684, 7 NW 
45. 

75. Morgan v. Fallenstein, 27 Ill. 
31; Kelly v. Theiss, 21 Misc. 311, 47 
NYS 145; Davies v. Funston, 45 is Cc 


Q. B. 369. 
76. U. S.—Goldsmith v, Holmes, 
36 Fed. 484, 13 Sawy. 526, 1 LRA 816. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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shown that there was no consideration,”? or that 
the consideration was illegal,’ or inadequate,’® or 
has failed,*° or that a note was given as a payment 
to be credited on the maker’s account *! or as col- 
lateral for an existing debt,’2 or was not to be con- 
strued as a relinquishment or waiver of a set-off 


Kan.—Garden City First Nat. Bank 
v. Stroup, 177 P 836. - 

Mass.—Nesson v. Millen, 205 Mass. 
515, 91 NE 995. 

Minn.—Shalleck v. Munzer, 121 
Minn. 65, 140 NW 111; Conrad v. 
ex 106 Minn. 430, 119 NW 214, 

N. J.—People’s Nat. Bank v. Schep- 


flin, Z.N. J. Li.) 29, 62? A333. 

N. Y.—Moynihan vy. McKeon, 16 

Brown, 143 NYS 994. 

N. D.—Eckman First State Bank 

125, AnnCas1917D 1044 [cit Cyc]. 
Wash.—Preas vy. Vollintine, 53 
Wis.—Breitengross vy. Farr, 100 

Wis. 215, 75 NW 893. 

fer, 33 Ont. L. 441, 8 OntWN 187, 23 

DomLR 507. 

Dowall, 1 Terr. L. 345. 
77. U. S.—Corcoran vy. Hodges, 6 
Ala.—Guice v. Thornton, 76 Ala. 

466; Pacific Guano Co. v. Mullen, 66 

203. 

Ariz.—Fidelity Title Guaranty Co. 


Mise. 343, 88 NYS 61; Spencer v. 
v. Kelly, 30 N. D. 84, 98, 152 NW 
Wash. 137, 101 P 706. 

Ont.—Standard Bank v. Wettlau- 

N. W. Terr.—MacArthur vy. Mac- 
F. Cas. No. 3,228, 2 Cranch C. C. 452. 
Ala. 582; Corbin v. Sistrunk, 19 Ala. 
v. Ruby, 16 Ariz. 75, 141 P 117. 


Ark.—Little  v. Arkansas Nat. 
Bank, 105 Ark. 281, 152 SW 281. 
Cal.—Harpold v. Slocum, 30 Cal. 


AY 4799158 P 1051. 

Conn.—Bunnell v. Butler, 23 Conn. 
65. 

Ga.—Snowden v. Grice, 62 Ga. 615; 
Strickland vy. Farmers’ Supply Co., 
14 Ga. A. 661, 82 SE 161; Herring v. 
Vienna First Nat. Bank, 13 Ga. A. 
492,-79 SE 359. 

Ill.—Oertel v. Schroeder, 48 Ill. 
133;~Penny v. Graves, 12 Ill. 287; 
Overstreet v. Dunlap, 56 Ill. A. 486. 

Ind.—Bragg v. Stanford, 82 Ind. 
234°" Pierce’ v.. Hight, 76 “Ind. 355; 
Smith y. Borum, 75 Ind. 412; Collier 
v. Mahan, 21 Ind. 110. 

Iowa.—Ingham v. Dudley, 60 Iowa 
16, 14 NW 82; Cedar Rapids First 
Nat. Bank v. Hurford, 29 Iowa 579; 
Davis v. Strohm, 17 Iowa 421. 

Kan.—Dodge v. Oatis, 27 Kan. 762. 

Ky.—Bostick v. Lindsay, 4 Ky. Op. 
468. 


La.—-Reeve v. Doughty, 19 La. Ann. 
164; Griffin v. Cowan, 15 La. Ann. 
487; Kelly v. Ledoux, 11 La. Ann. 
689; Douatt v. Louge, 11 La. Ann. 


399; Krumbhaar v. Ludeling, 3 Mart. 
640. 4 
Me.—Wise v. Neal, 39 Me. 422. 
Md.—Harper v. Davis, 115 Md. 349, 
80 A 1012, 35 LRANS 1026, AnnCas 


1913A 861; Sumwalt v. Ridgely, 20 
Md. 107. 
Mass.—Corlies v.. Howe, 11 Gray 


£25; 72 Am D693, 
Mich.—Kulenkamp v. Groff, 71 
Mich. 675, 40 NW 57, 15 AmSR 283, 
1 LRA 954; Maltz v. Fletcher, 52 
Mich. 484, 18 NW 228; Wright v. 
Irwin, 33 Mich. 32. ie 


Minn.—Kragnes v. Kragnes, 


Minn. 115, 145 NW 785; Conrad v. 
Clarke, 106 Minn. 430, 119 NW 214, 
482. 

Miss.—Wren vy. Hoffman, 41 Miss. 
616. 

Mo.—Voght v. Butler, 105 Mo. 


479, 16 SW 512; Harwood v. Brown, 
23 Mo. A. 69. 

N. J.—Middleton v. Griffith, 57 
N. J. L. 442, 31 'A 405, 51 AmSR 617; 
Eaton v. Eaton, 35 N. J. L. 290. 

N. Y.—Seymour v. Cowing, 4 Abb. 
Dec. 200, 1 Keyes 532; Dryer v. 
Brown, 52 Hun 321, 5 NYS 486; Mc- 
Culloch v. Hoffman, 10 Hun 133 [aff 
73 N. Y. 615 mem]; German Exch. 


EVIDENCE 


[§ 1560] 


transfer.®4 


NYS 223 [rev 71 Misc. 261, 130 NYS 
113]; Von Kamen vy. Roes, 20 NYS 
548, 48 NYSt 920; Slade yv. Hal- 
sted; (7% Cow.) 322: 

N. C.—Flaum y. Wallace, 103 N. C. 
296, 9 SE 567. 

S. C.—Stinson v. McKeown, 19 S. C. 
L. 387. 

Vt.—Ellis v. Watkins, 73 Vt. 371, 


50 A 1105. 


Wis.—McCoaurt v. Peppard, 126 Wis. 
326, 105 NW 809; Ward v. Perrigo, 
33 Wis. 148; Smith v. Carter, 25 
Wis. 283. 

N. B.—Nova Scotia Bank y. Fish, 
32 N. B. 434. 

Ont.—Clarke v. Union Stock Under- 
Waiting; (Go. 23 Onts Lis 102,059 Ont 
WR 486; Davis v. McSherry, 7 U. C. 
Q. B. 490. 

[a] An indorsement in blank may 
be shown to have been without con- 
sideration. Farmers’ Sav. Bank v. 
Hansmann, 114 Iowa 49, 86 NW 31. 

[b] In an acticn to foreclose a 
mortgage of land, between the origi- 
nal parties, or those having no su- 
perior rights, parol evidence is ad- 
missible to show a want of con- 
sideration for the note which the 
mortgage secured. Bigelow v. Bige- 
low, 93 Me. 439, 45 A 513; Aldrich 
yaw Whitaker GON El. yeOanC,ueie, pA 

78. Ala.—Birmingham Trust, etc., 
Coma Curry. 160, Alae3.0; a490 Seon. 
135 AmSR 102. 

Ark.—Roe v. Kiser, 62 Ark. 92, 
34 SW 534, 54 AmSR 288. 

Ga.—Exchange Nat. Bank v. Hen- 


dersony al39s Gaw 2600;. Wi. SE 36.5 pw 
LRANS 549; Dixon v. Edwards, 48 
Ga. 142. 


Iowa.—O’Conner y. Kleiman, 143 
Iowa 435, 121 NW 1088. 


Sha ea v. Maxey, 9 B. Mon. 


19 La. 
Lb dua. 


La.—Reeve 
Ann. 164; 
Ann. 487; 1 Mart. 
INS She ae 

Mich.—People’s State Bank vy. 
Miller, 185 Mich. 565, 152 NW 257. 

Miss.—Newsom vy. Thighen, 30 
Miss. 414. 

N. Y.—Von Kamen v. Roes, 20 NYS 
548 [aff 144 N. Y. 685 mem, 39 NE 
859 mem]. 

S. C—Groesbeck v. Marshall, 44 


v. Doughty, 
Griffin v. Cowan, 
Soubie v. Beale, 


S. C. 538, 22 SE 743. 

N. B.—Bridges v. Smith, 28 N. B. 
137. 

Mlegality of consideration gener- 
ally see infra § 1567. 

79. Barnes v. McCarthy, (Tex. 


Civ. A.).132 SW 85. 

80. Ala.—Diel v. McKay, 150 Ala. 
118, 43 S 218; Cuthbert v. Bowie, 10 
Ala, 163; Smith v. Armistead, 7 Ala. 
698; Litchfield v. Falconer, 2 Ala. 
280; Morehead v. Gayle, 2 Stew. & P. 
224, 

Cal.—Muir v. Hamilton, 152 Cal. 
634, 93 P 587; Braly v. Henry, 71 Cal. 
481, 11 P 385, 12 P 6238, 60 AmR 543. 

Colo.—Iowa City First Nat. Bank 
v. Smith, 55 Colo. 516, 136 P 460. 

Conn.—Pettibone ov. Roberts, 2 


Root 258. 

Fla.—Branch v. Wilson, 12 Fla. 
543. 

Ga.—Dorris v. Farmers’, etc., Bank, 
144 Ga. 238, 86 SE 1093; Johnson 
County Sav. Bank v. Wootten, 118 


Ga. 927, 45 SE 705; Pinsoon vy. Bass, 
114 Ga. 295, 40 SE 747; Powell v. 
Subers, 67 Ga. 448; Lufburrow v. 
Henderson, 30 Ga. 482; Smith v. 
Brooks, 18 Ga. 440; Tompkins v. 
Tegner, 17 Ga. 103. 

Hawaii.—Grimes v. Walker, 1 Ha- 
waii 21. 

Ill—Mann v. Smyser, 76 Ill. 365; 


‘Bank v. Schnitzer, 72 Misc. 362, 130' Kirkham v. Boston, 67 Ill. 599; Jones 


[22C.J.] 1165 


claimed against such debt.*? 

(b) Indorsement. 
mediate indorsee, an indorser may introduce parol 
evidence going to show the consideration of the 
The indorser may show that his indorse- 
ment was wholly without consideration;** that it 


As against his im- 


v. Buffum, 50 Ill. 277; Oertel v. 
Schroeder, 48 Ill. 133; Morgan vy. 
Fallenstein, 27 Ill. 31; Conway v. 


Case, 22 Ill. 127; Hill v. Enders, 19 
i. 163; Penny vy. Graves, 12 Ill. 
287. 

Ind.—Brown v. Summers, 91 Ind. 
151;> Pierce v. Hight, 76 Ind. 355; 
Jones v. Noe, 71 Ind. 368; Campbell 
v. Gates, 17 Ind. 126. 

Iowa.—Ingham vy. Dudley, 60 Iowa 
16, 14 NW 82; Dicken v. Morgan, 54 
Iowa 684, 7 NW 145; Scott v. Sweet, 
2 Greene 224, 

Peis inte as v. Northrup, 
i ere v. Harvey, 4 Ky. Op. 

La.—Reeve v. Doughty, 19 La. Ann. 
¢ Griffin v. Cowan, 15 La. Ann. 
487; Grive v. Sagory, 3 Mart, 599. 

Me.—Wise v. Neal, 39 Me: 422. 

Md.—Hamburger vy. Miller, 48 Md. 
317; Sumwalt v. Ridgely, 20 Md. 107. 

Mass.—Sawyer v. Orr, 140 Mass. 
234, 5 NE 822. 

Mich.—Maltz vy. Fletcher, 52 Mich. 
484, 18 NW 228. 

Minn.—Warner v. Schulz, 74 Minn. 
252, 77 NW 25. 

Miss.—Merchants’, ete, Bank v. 
Smith, 107 Miss. 105, 64 S 970; Hoyle 
v. Shirley, 94 Miss. 466, 49 S 177; 
pa i v. Cunningham, 14 Miss. 
58. 

N. J—Middleton vy. Griffith, 57 
N. J. L. 442, 31 A 405, 51 AmSR 617. 

N. Y.—Divine v. Divine, 58 Barb. 
264; Dresser v. Ainsworth, 9 Barb. 
619; Von Kamen vy. Roes, 20 NYS 
548 [aff 144 N. Y. 685, 39 NE 859]; 
Slade v. Halsted, 7 Cow. 322. 

Pa.—Volkenaud v. Drum, 154 Pa. 
616, 26 A 611, 32 WklyNC 284. 

S. C.—Russell v. Tillman, 89 S. C. 


256, 71 SE 886. 

Tex.—Bolt v. State Sav: Bank, 
(Civ. A.) 145 SW 1707; Morris: v. 
mere 38 Tex. Civ. A. 266, 85 SW 

Wis.——Foster v. Clifford, 44 Wis. 
569, 28 AmR 603; Ward v. Perrigo, 
338 Wis. 143; Smith v. Carter, 25 
283; Hubbard v. Galusha, 23 
398; Peterson v. Johnson, 22 
is. 21, 94 AmD 581. 


1 Kan. 


N. S.—Fisher v. Archibald, 8 N. S. 
Dec. 298. 

81. Bennett v. Tillmon, 18 Mont. 
28, 44 P 80. 

82. Nichols v. Smith, 42 Barb. 
(N. Y.) 381; Keeler v. Commercial 
Printing Co., 16 Wash. 526, 48 P 
239). 

83. Bohn Mfg. Co. v. Harrison, 13 


Mont. 293, 34 P 313. 
84. _Conn.—Pettibone v. Roberts, 2 


Root 258. 
Ill._—Kirkham v. Boston, 67 Ill. 
599. 


Ind.—Smythe v. Scott, 106 Ind. 245, 
6 NE 145; Brown v. Summers, 91 Ind. 


ilt59i!5 

Me.—Larrabee v. Fairbanks, 24 Me. 
363, 41 AmD 389. 

Mass.—Baldwin vy. Dow, 130 Mass. 
416. 

N. Y.—Denniston vy. 10 
Johns. 198. 

Va.—Woodward v. Foster, 18 Gratt. 
(59 Va.) 200. 

85. U. S.—Rising Sun Nat. Bank 
v. Brush, 6 Fed. 132, 10 Biss. 188. 


Ark.—Lake Providence First Nat: 
Bank v. Reinman, 93 Ark. 376, 379, 


Bacon, 


125 SW 448, 28 LRANS 530 [cit 
Cyc: 
Cal.—Allin v. Williams, 97~ Cal. 


403, 32 P 441. 
-Ind.—Sangster v. Bricker, (A.) 118 
NE 383. 
Me.—Larrabee v. Fairbanks, 24 Me. 
363, 41 AmD 389. 
Tex.—Clevenger 


v. Commercial 


1166 [22 GC, 4:1 


was with notice of a defense and as collateral for 
an existing debt;°° that he was merely the agent 
of the indorsee;** that he indorsed for the accom- 
modation of the latter;8* that the consideration for 


the transfer has failed ®® or been 


the indorsement was intended as a receipt and given 
* or merely to effect a trans- 
fer;°? that the real consideration was less than the 
face of the note;®* or that the indorsement was 
intended as a security for certain payments, the bal- 


on payment of the note ® 


ance being payable to the indorser 
(Civ. A.) 183 
ihe OS RA ace 


Guaranty State Bank, 
SW 65. 
Eng.—Foster v. Jolly, 
R. 703, 149 Reprint 1263. 
86. Keeler v. Commercial Printing 
Co:, 16 ‘Wash. 526, 48 P 239. 
87. Lovejoy v. Citizens’ Bank, 23 


8s. Willow River State Bank v. 
Pangerl, 139 Minn. 19, 165 NW 479; 
Abbott v. Le Prevost, 166 App. Div. 
40, 151 NYS 616; Breneman v. Fur- 
niss, 90 Pa. 186, 35 AmR 651. 


89. Smith v. Carter, 25 Wis. 283. 
90. Avery v. Miller, 86 Ala. 495, 6 
S 38. : 
91. Spencer y. Sloan, 108 Ind. 183, 
9 NS) 150, 58 AmR 35; Cole v. Smith, 
29 La. Ann. 551, 29 AmR 3438; Davis 
v. Morgan, 64 N. C. 570; Morris v. 
Faurot, 21 Oh. St. 155, 8 AmR 45, 
92. Lake Providence First Nat. 
Bank v. Reinman, 93 Ark. 376, 379, 
125 SW. 443, 28 LRANS. 530° [cit 
Cye]; Allin v. Williams, 97 Cal. 403, 
32 P 441. 
93: ‘Cook vs ‘Cockrill, «1 “Stew. 
(Ala.) 475, 18 AmD 67. f 
94. Scammon v. Adams, 11 [Ill 
575; Wood v. Matthews, 73 Mo. 477. 
95. Phillips v. Bridges, 20 Ga. A. 
489, 93 SE 115: 


96. See supra § 4555. 
97. Cal.—Lockwood v. Canfield, 20 
Cal. 126; Bennett v. Solomon, 6 Cal. 


134. 
Conn.—Wagner v. Mutual L. Ins. 
Co., 88 Conn. 536, 91 A 1012. 
Md.—Hieatzman v. Braecklin, 131 
Ma.':482, 102 A 917. 
‘Mich.—MecLouth v. Dibble, 31 Mich. 
6B.cn | 
16 


N. Y.—wNortrip v. 


Hermans, 


Mise. 313, 39 NYS 415; Henderson v. 
Fullerton, 54 HowPr 422. 
N. C.—Wade v. Carter, 76. N, C. 


LY. 

Pa+»—In re Baeder, 224 Pa. 452, 73 
A 915; Galway’s App., 34 Pa. 242. 

S. C.—Rawls v. American Cent. 


Ins. "Co:, ‘97'S. C.°189, 8 SH 505. 
Tex.—Corbin v. Booker, (Civ. A.) 
184 SW 696. 


98. U. S.—Riddle v. Hudgins, 
Fed. 490, 7. CCA 335. 

Ala.—Troy Fertilizer Co. 
man, 107 Ala. 667, 18 S 201; 
man v. Revels, 39 Ala. 121. 

Ark.—Ward v.* Cooper-Searan Gro- 
cery Co., 108 Ark. 430, 157 SW 1154; 
J. H. Magill Lumber Co. v. Lane- 
White Lumber Co., 90 Ark. 426, 119 
re. 822; Clinton v. Estes, 20 Ark. 
LO. 

Cal.—Budd v. Hughes, 176 Cal. 687, 
P2812 

Ill.—Sabo v. Nimett, i, 
459. 

Rp v. Stewart, 23 Ind. 
0. 


58 


v. Nor- 
Whit- 


178), 11). 


Iowa.—Hall v. Barnard, 138 Iowa 
§23, 116 NW 604. 

Ky.—Engelman y. Craig, 2 Bush 
424. 

Md.—Cunningham y. Dwyer, 23 
Md. 219. 


_ Mass.—Paget v. Cook, 1 Allen 522. 

Mich.—Trevidick v. Mumford, 31 
Mich. 467. 

Mo.—Nedvidek v. Meyers, 46 Mo. 
600; Poplin v. Brown, 200 Mo. A. 255, 
205 SW 411. 

Nebr.—Wolf v. Haslach, 65 Nebr. 


303, 91 NW 283. 
N. Y.—Cosgriff v. Dewey, 21 App. 


EVIDENCE 


diverted ;°° that [§ 1561] 


after such pay- 


Div. 129, 47 NYS 255 [aff 164 N.Y. 
1, 58 NE 1, 79 AmSR 620]; Rosboro 
v. Peck, 48 Barb. 92; Howland v. 
Hammill, 5 AlbLJ 334. 

Oh.—Hicks v. Cubbon, 4 Oh. Dec. 
(Reprint) 408, 2 ClevLR 121. 

Ss. {C-—Foster vy. Calhoun, 23 (S.C. 
AEP y| 

Wash.—Don Yook v. Washington 
Mill Co., 16 Wash. 459, 47 P 964. 

Wis.—Chapman v. Schroeder, 166 
Wis. 330, -165 NW 295; Halpin v. 
Stone, 78 Wis. 183, 47 NW 177. 

99. Conn.—Baldwin v. Carter, 17 
Conn, 72015" 42" Am De735- 

Ind.—Singer Mfg. Co. v. Forsyth, 
108 Ind. 334, 9 NE! 372, ; 

N. Y.—Reynolds v. Stein, 117 NYS 


985. 

Pa.—Miller vy. Fichthorn, 81 Pa. 
ae Miller y. McCardle, 2 LancBar 
Va.—Atlantic Trust, etc. Co. v. 


Union Trust, etc., Corp., 111 Va. 574, 
69 SE 975; Wrightsman Ve Bowyer, 
24 Gratt. (65 Va.) 433. 

1. Purcell v. Armour Packing Co., 
4 Ga. A. 2538, 61 SE 138; Griffith v. 
Marsh, 85 Kan. 693, 118 P 879. 

Bills of exchange generally see 
supra § 1559. 


2. U. S.—lLafitte v. Shawcross, 12 
Fed. 519. 
oun ih ee v. Napier, 74 Ala. 


Ark.-—Cox v. Smith, 99 Ark. 218, 
138 SW 978; Fitzpatrick v. Moore, 53 
Ark. 4, 16 SW 7. 

Cal.—Royer v. Kelly, 174 Cal. 70, 
161 P 1148; Aitchison vy. Carruthers, 
161 Cal. 7, 118 P 2389; Merced Oil 
Min. Co. v. Patterson, .153 Cal. 624, 
96 P 90; Allen y. Los Molinos Land 
Co; 20. (Cal. A. .206, 14a P 258% 

Ga.—Georgia Casualty Co. vy. Dixie 
Trust, etc., Co., (A.) 98 SE 414; Bing 
v. Kingston Bank, 5 Ga. A. 578, 68 
SE 652. 

Ill.—Spence y. Central Acc. Ins. 
Co., 236 Ill. 444, 86 NE 104, 19 LRA 
NS 88; Gillespie v. Fulton Oil, ete., 
Co., 236 Ill. 188, 86 NE 219; Ryan v. 
Hamilton, 205 Ill. 191, 68 NE 781 [rev 
108. Ti. A. 21:2]: 

Ind.—Doan v. Cleveland, ete., R. 
Co., (A.) 98 NE 321; Baltes Land, 
etc., Co. v. Sutton, 32 Ind. A. 14, 69 
NE 179. 

Ky.—Continental Casualty Co. v. 
Jasper, 121 Ky. 77, 88 SW 1078, 28 
Key 53. 

La.—Queensborough Land Co. vy. 
Cazeaux, 137 La. 724, 67 S 641, LRA 
1916B 1201, AnnCas1916D 1248. 

Minn.—Klemik Vv. Henricksen 
Jewelry Co., 128 Minn. 490, 151 NW 
203; Anderman v. Meier, 91 Minn. 
413, 98 NW. 327. 

Miss.—Millsaps v. Merchants’, 
Bank,«7l Miss. 361, 138 S S03. 

Mo.—Liebke v., Knapp, 79 Mo. 22, 
49 AmR 212; Edwards v. Smith, 63 
Mo. 119; Pile v.: Bright, 156 Mo. A. 
301, 137 SW 1017; Mires v. St. Louis, 
ete:; R. Co., 134, Mo. A. 379, 114 SW 
1052; Grath v. Mound City Roofing 
Tile Co., 121 Mo. A. 245, 98 SW 
812; Harrington v. Kansas City Cable 
R. Co., 60 Mo. A. 223. 

Mont.—Noyes v. Young, 82 Mont. 
226,79 2 L063: 

N. H.—Day v. Washburn, 76 N. H. 
203, 81 A 474. 

N. M.—Morstad y. Atchison, etc., 
R. <Co; 285 N. M.2663; 1170 Passe. 


etc., 


ments were satisfied,%* 
recites that it is for value and with full recourse, it 
cannot be shown by parol that the indorsement was. 
only for accommodation.®® 

(4) 
mitting the true consideration to be shown by parol 
or extrinsic evidence ®® has also been applied to 
assignments,” bills of sale,°* bonds,®® checks,’ con- 
tracts generally,? contracts of employment, 3 eon- 
tracts of guaranty and suretyship,* contracts of in- 
surance,® contracts of sale,* mortgages and deeds of 


eT AS 7 oy 
i bead 


[§§ 1560-1561 


But where an indorsement 


Other Instruments. The rule per- 


N. Y.—Benedict “vy. Pincus, 191 
Ni Yun Ole USA NE Cosas Batten aay. 
Lynett, 133 App. Div. 746, 118 NYS. 
185; Rochester Folding Box Co. v. 
Browne, 55 App. Div. 444, 66 NYS 
867 [app dism 166 N. Y. 635 mem, 
60 NE 1120 mem]; Van Gorden v. 
Sackett, 2 Silv. Sup. 582, 6 NYS 860; 
Hope v. Smith, 35 N. Y. Super. 458. 

N. D.—Alsterberg v. Bennett, 14 
N. D. 596, 106 NW 49. 

Oh. —Platt v. Scribner, 18 Oh. Cir. 
Ctr 4525, on ON. Cir, “Dec aia 


Or.—Williams v. Poppleton, 3 Or. 
139. 
Pa.—Holmes’ App., 79 Pa. 2793; 


Daly v. Copeland, 67 Pa. Super. 91. 

Porto Rico.—Horton vy. Robert, 11 
Porto Rico 168. 

Tex.—Perry v. Smith, 34 Tex. 277; 
Denman v. Kaplan, (Civ. A.) 205 SW 
739; Blair, etc., Co. v. Watkins, (Civ. 
JN) PRIA) Sw 530; Ramsey v. Bird, 
(Cite Aa 0 Sw 1075; Barnard v. 
Williams, (Civ. A.) 166 SW 910; Wat- 
son v. Rice, (Civ. A.) 166 SW 106; 
International Land Co. y. Parmer, 58 
Tex. Civ. A. 70, 123 SW 196; Pope v. 
Taliaferro, 51 Tex. Civ. A. 217,, 115 
SW 309; Suderman-Dolson Co. Vv. 
Rodgers, 47 Tex. Civ. A. 67, 104 SW 
193; Delta County v. Blackburn, (Civ. 
A.) 90 SW 902 [rev on other grounds 
100 Tex. 51,°93 SW 419]; Cooper v. 


Bumpass, 1 Tex. A. Civ. Cas. § 498. 

Wash.—Roberts v. Stiltner, 101 
Wash: 397, 172 P7238, 

W. \Va.—Flannigan v. Mononga- 
hela Tie, etc., Co., 77 W. Va. 158, 87 
SE 165. 

{a] Where a contract is plainly 


divisible, it may be shown by parol 
that the consideration extended only 
to one part of the contract, and that 
the other part was not sustained by 
a consideration. Platt v. Scribner, 
Lees Cir. Ct. 452, 9 Oh. Cir. Dec. 
(hive le 

3. Mytton v. New York, ete. R. 
Co., (Mo. A.) 198 SW 189; Suderman- 
Dolson Co. v. Rodgers, 47 Tex. Civ. 
A. 67, 104 SW 1938. 


4. J 61, 
Iowa 411, 1 NW 607. 
Minn.—Northern Nat.’ Bank v. 


Douglas, 135 Minn. 81, 160 NW 193. 
Mo.—Cockrell v, Williams, 193 SW 

869;_ St. Louis Third Nat. Bank v. 

St.. Charles Sav. Bank, 244 Mo. 554, 

149 SW 495. 

Lee C.—Nichols y. Bell, 46 N. C. 
Pa.—Giltinan v. Strong, 64 Pa. 242. 


Tex.—Neblett v. Cooper Grocery 
Co., «(Civ.) A.) .180, SWe-1162; 
[a] The consideration of the 


original liability may be proved by 
parol in an action on a written prom: 
ise to pay the debt of another. Gil- 
tinan v. Strong, 64 Pa. 242; Burt v. 
Flynn, 24 Fa. Co. 451. 

5. Continental Casualty Co. v. 
Jasper, 121 Ky. 77, 88 SW 1078, 28 
KyL 53. 

6. Ark.—Lasker-Morris Bank, ete. 
Co. v. Jones, 131 Ark. 576, 199 SW 
900; Hockaday v. Warmack, 121 Ark. 
518, 182 SW 263; Huffman vy. Sud-- 
bury, 117 Ark. 628, 174 SW 1149. 

Ga.—Bond vy. Perrin, 145 Ga. 200. 
88 SE 954; Hutcherson v. Hewitt, 142 
Ga. 262, 82 SE 643; Central Georgia 
Power Co. v. Cornwell, 141 Ga. 643. 
81 SE 882. 

Tll.—Merrick v. Rooney, 200 Ill. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


* 


~ §§ 1561-1562] 


trust,’ options,® leases,® partnership agreements,1° 


railroad passes," and _ releases.12 
[§ 1562] c. 


A. ae. Seacord vy. Seacord, 160 Ill. 


a 

Md.—Dinsmore v. Maag-Wahmann 
Co., 122 Md. 177, 89 A 399, AnnCas 
1916A 1270. 

Minn.—Nelson v. McElroy, 140 
Minn. 429, 168 NW 179, 587; Witzel 
v. Zuel, 90 Minn. 340, 96 NW 1124. 

Mo.—Leckie v. Bennett, 160 Mo. A. 
145, 141 SW 706; Kriling v. Cramer, 
152 Mo. A. 431, 133 SW 655; Tucker 
Mioeee D 109 Mo. A. 442, 84 SW 

Nebr.—Wells v. Aufrecht, 96 Nebr. 
402, 147 NW 1125. 

N. Y.—Barker vy. Bradley, 42 N. Y. 
316, 1 AmR 521. 

Pa.—Graver v. Scott, 80 Pa. 88. 

Tex.—Whaley v. McDonald, (Civ. 
A.) 194 SW 409; Bolt v. State Sav. 
Bank, (Civ. A.) 179 SW 1119; Midg- 
ley v. ‘Taylor, (Civ. A.) 171 SW 301; 
Johnson v. Mansfield, (Civ. A.) 166 
SW _ 927. 

Wash.—Roberts v. Stiltner, 101 
Wash. 397, 172 P 788; Jones v. Nel- 
son, 98 Wash. 539, 167 P 1130; Wolff 
v. Love, 78 Wash. 561, 139° P 597. 

Wis.—Mueller v. Cook, 126 Wis. 
504, 105 NW _ 1054. 

7 U. S.—lLawrence vy. Tucker, 23 
How. 14, 16 L. ed. 474; In re Signor, 
203 Fed. 753; In re Farmers’ Sup- 
ply Co., 170 Fed. 502. 

Ala.—Manchuria SS. Co. v. Donald, 
77 S 12; Ladd v. Lookout Mt. Distill- 
ing Co., 147 Ala. 173, 40 S 610; Ohmer 
v. Boyer, 89 Ala. 273, 7 S 663; Hucka- 
ba v. Abbott, 87 Ala. 409, 6 S 48; 
Blum v. Mitchell, 59 Ala. 535. 

Ark.—McClintock v. Skinner, 126 
Ark. +591, 191 “SW 230. 

Cal.—International Mortg. Bank v. 
Eaton, (A.) 177 P 880. ‘ 

Ga.—Mizell v. Kesler, 135 Ga. 583, 
69 SE 1080. 

Ill.—Babcock v. Lisk, 57 Ill. 327. 

Ind.—Murdock v. Cox, 118 Ind. 
266, 20 NE 786; Colt v. McConnell, 
116 Ind. 249, 19 NE 106. 

Iowa.—Kinkead v. Peet, 1386 Iowa 
590, 111 NW 48; Dicken v. Morgan, 
54 Iowa 684, 7 NW 145. 

Ky.—Short v. Reserve Loan L. Ins. 
Co., 175 Ky. 554, 194 SW 773; Turner 
v. Newberry, 166 Ky. 196, 179 SW 
23; Morton v. Jones, 136 Ky. 797, 125 
SW 247; Perkins, etc., Co. v. Drew, 
122 SW 526; Barton v. Eminence 
Bldg., etce., Assoc., 93 SW 9, 29 KyL 
330. 

La.—Hutchinson v. Riggs-Lerrell 
Lumber Co., 188 La. 355, 70 S 324; 
Abbeville Rice Mill v. Shambaugh, 
115 La. 1047, 40 S 453. 

Me.—Abbott v. Marshall, 48 Me. 
44, 

Mass.—Page v. Franklin, 214 Mass. 
552, 101 NE 1084; Cook v. Johnson, 
165 Mass. 245, 43 NE 96. 

Mich.—Chureh v. Case, 110 Mich. 

36 


621, 68 NW 424. 

Minn.—Harrington v. Samples, 
Minn. 200, 30 NW 671; Minor v. Shee- 
han, 30 Minn. 419, 15 NW 687; Schur- 
meier v. Johnson, 10 Minn. 319. 

Mo.—C. D. Johnson Farming Co. 
v. Goodwyn, (A.) 208 SW 110; Shantz 
v. Shriner, 167 Mo. A.°635, 150 SW 
“frend (8 

Mont.—Westheimer vy. Goodkind, 
24 Mont. 90, 60 P 813. 

N. UY =-Herris’ v.. Hard; 1385 N.Y. 
354, 32 NE 129; Kane v. Cortesy, 100 
N. Y. 132; 2 NE 874; McKinster v. 
Babcock, 26 N.°Y. 378; Baird v. 
Baird, 81 Hun 300, 30 NYS 785 [aff 
145 N. Y. 659 mem, 40 NE 222, 28 
LRA 375]; Bainbridge v. Richmond, 
17 Hun 391 [aff 78 N. Y. 618 mem]; 
Monnot v. Ibert, 33 Barb. 24. But 
compare Patchin v. Pierce, 12 Wend. 
61, 64 (“If there is a mistake in the 
mortgage as to the amount of in- 
debtedness of the mortgagor, the 
remedy, as in all cases of this kind, 
is to be sought in a court of equity’’). 

N. D.—Beiseker v. Svendsgaard, 28 
N. D. 366. 149 NW 352. 


Payment of Consideration—(1) In 


EVIDENCE 


General. 


Oh.—Hicks v. Cubbon, 4 Oh. Dec. 
(Reprint) 408, 2 ClevLRep 121. 

Pa.—Galligan v. Heath, 260 Pa. 
457, 103 A 878. 

S. C.—McAteer v. McAteer, 31 S. C. 
313, 9 SE 966; Moses v. Hatfield, 27 
S. C. 328, 3 SE 538. 

Tex.—Moroney v. Coombes, (Civ. 
A.) 88 SW 430; Groos v. Iowa Park 
First Nat. Bank, (Civ. A.). 72 SW 
402; Glenn v. Seeley, 25 Tex. Civ. A. 
523, 61 SW 959. 

Vt.—Bean vy. Parker, 89 Vt. 532, 96 
A 17; Perry v. Dow, 56 Vt. 569. 


Wash.—Union Mach., ete., Co. v. 
Darnell, 89 Wash. 226, 154 P 183; 
Harbican y. Skinner, 83 Wash. 596, 


145 P 582. 

Wis.—Glander v. Glander, 167 Wis. 
12, 166 NW 446. 

Alta.—Voyer v. Lepage, 17 DomLR 
476, 28 WestLR 394 [app dism 19 
DomLR 52]. 

[a] A mortgagee’s assumption of 
a prior mortgage as part of the con- 
sideration for his mortgage may be 
shown. Barton v. Eminence Bldg., 
ete., Assoc., 938 SW 9, 29 Kyl 330. 

Showing debts or obligations se- 
cured see supra § 1515. 


8. . Benedict v. Pincus, 191 N. Y. 
877, 84 NE 284. 
9. Ind.—Smith vy. Frantz, 59 Ind. 


A. 260, 109 NE 407. 
Mich.—Stotts v. Stotts, 198 Mich. 
605, 165 NW 761. 
Pa.—McSorley v. Allen, 36 
Super. 271. 
S. C.—Holliday v. Pegram, 89 S. C. 
73, 71 SE 367, AnnCas1913A 33. 
Tex.—Harris v. ‘Mann, (Civ. <A.) 


207 SW 156; Suderman-Dolson Co. v. 
reais 47 Tex. Civ. A. 67, 104 SW 


Pa. 


Wis.—Chapman v. Schroeder, 166 
Wis. 330, 165 NW 295. 

[a] Surrender of lease.—Smith v. 
Frantz, 59 Ind. A. 260, 109 NE 407. 

10. Ramsey v. Bird, (Tex. Civ. A.) 
170 SW 1075. 

11. Nickles v. Seaboard Air Line 
FRANCO; 14 S356, 102,54 SE 255: 

Cal.—Stufhebeem vy. Arnold, 

Ligh MOEN 25 i 
Ind.—Carter vy. Richart, (A.) 114 
NE 110; American Car, ete:, Co. v. 
Smock, 48 Ind. A. 359, 91 NE 749, 
Vs INE 85) Lilinois Cent. Re ‘Cosy. 
Fairchild, 48 Ind. A. 300, 91 NE 
836; Citizens’ St. R. Co. v. Heath, 29 
Ind. A. 395, 62 NE 107. 

Iowa.—Reddington vy. Blue, 168 
Towa 34, 149 NW 933. 

Mass.—Galvin v. Boston El. R. 
Co., 180 Mass. 587, 62 NE 961; Hill 


v. Whidden, 158 Mass. 267, 33 NE 
526. 

Miss.—Fry v. Prewett, 56 Miss. 
783. ; 

Mo.—Harms vy. New York Fidelity, 
ete., Co., 172 Mo-z> A. 241, 157 SW 
1046. 

Nebr.—Swanson v. Union Pac. R. 


Co.. 98 Nebr. 373, 152 NW 744; Tylee 
yv. Illinois Cent. R. Co., 97 Nebr. 646, 
150 NW 1015. 
N. M.—Morstad vv. Atchison, etc., 
Ra ©onn zo Ne eM 663,51 002 S86. 
N. Y.—Post v. Thomas, 180 App. 


Div. 627, 168 NYS 226. 
Okl.—Kuykendall v. Lambert, 173 
E657. 
Pa.—Watterson ive Allegheny 


Valley R. Co., 74 Pa. 208. 
Tex.—Texas Cent. R. Co. v. Eld- 
(Civ. A.) 155 SW 1010. 

U. S.— Keene v. 4tna L. Ins. 


Co., 2138 Fed. 893. 
Ala.—McGehee v. Rump, 37 Ala. 
651; Hair v. Little, 28 Ala. 236; 


Saunders v. Hendrix, 5 Ala. 224, 
Ark.—Lasker-Morris Bank, etc., Co. 
v. Jones, 131 Ark. 576, 199 SW 900; 
Lay v. Gaines, 130 Ark. 167, 196 SW 
919; Kilpatrick v. Rowan, 119 Ark. 
175, 177 SW 893; J. H. Magill Lum- 
ber Co. v. Lane-White Lumber Co., 
90 Ark. 426, 119 SW 822; Morton v. 
Morton, 82 Ark. 492, 102 SW 213; 
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A recital in a written instrument as to 
the payment of the consideration is merely in the 
nature of a receipt and may be contradicted,!* un- 


Vaugine v. Taylor, 18 Ark. 65; Pate 
v. Johnson, 15 Ark. 275. 
Cal.—Anthony v. Chapman, 65 Cal. 
73, 2 P 889; Rhine v. Ellen, 36 Cal. 
362; Millard v. Hathaway, 27 Cal. 
119; Coles*:v.. Soulsby, 21 :Caly 47% 
peeen v. Hobbs, 26 Cal, A. 298, 146 


Colo.— Equitable Surety Co. v. 
Fonnons, Zt $ColO. GAs 2a S4An 


Conn.—Collins y. Tillou, 26 Conn. 
368, 68 AmD 398; Meeker v. Meeker, 
16 Conn. 383; Hannah v. Wadsworth, 
1 Root 458. 

Del.—Wood v. Bangs, 18 Del. 435, 
48 A 189; Callaway v. Hearn, 6 Del. 
607; Harris v. Harris, 2 Del. 354. 

Fla.—Herrin vy. Abbe, 55 Fla. 769, 
46 S 183, 18 LRANS 907. 

Ga.—Hines v. Cureton-Cole Co., 9 
Ga. A. 778, 72 SE 191; Wilcox v. 
Sargeant, 4 Ga. A. 35, 60 SE 810. 
pee ae ee v. Blair, 1 Hawaii 

Ill.—Poe y. Ulrey, 233 Ill. 56, 84 
NE 46 [aff 134 Ill. A. 298]; Brosseau 
v. Lowy, 209 Ill. 405, 70 NE 901; 
Lioyd v. Sandusky, 203 Ill. 621, 68 
NE 154; Huebsch v: Scheel, 81 Ill. 
2815, BoOoth wv Hynes; ibid tlle ooo: 
Elder v. Hood, 38 I11. 533; Illinois 
Cent-ains./Co.cve Wilt, town ulnobas 
87 AmD 251; Kimball v. Walker, 30, 
Til. 482; Ayres v. McConnel, 15 IIl. 
230; Gardner v. Ben Steele Weigher 
Miie.Cot,* 1427 T1132 AL 348, 

Ind.—Stewart v. Chicago, etc., R. 
Co., 141 Ind. 55; 40 NE) 67; Lamb’ v. 
Donovan, 19 Ind. 40; Swope v. For- 
Ney, 14 Ind sso Citizens, tS thee eo: 
v. Heath, 29 Ind. A. 395, 62 NE 
107; Kentucky, ete., Cement Co. v, 
Cleveland, 4 Ind. A. 171, 30 NE 802. 
Ean v. Perry, 3 Greene 

Kan.—Milich vy. Armour Packing 
Cos 60) Kanee229 256h ee: 

Ky.—Rhodes v. Walker, 115 SW > 
257; Crafton v. Inge, 124 Ky. 89, 98 
SW_ 325, 30 KyL 313; Neurenberger 
v. Lehenbauer, 66 SW 15, 23° KyL 
1753; Bourne v. Bourne, 92 Ky. 211, ' 
17 SW 448, 13 KyL 545; Gordon v. 
Gordon, 1 Metce. 285; Hickman v. Mc- 
Curdy, 7 J. J. Marsh. 562; Triplett v. 
Gilly (> ds Jen Marsh: 4385 Vi ripples ive. 
Oldham, 5 J. J. Marsh.*137; Gully:* 
v. Grubbs, 1 J. J. Marsh. 387; Hutch- 
inson vy. Sinclair, 7 T. B. Mon, 291. 

La.—Harper v. Pierce, 13 La. Ann. © 
eee Fletcher v. Fletcher, 5: La. Ann. 
406. 
6 La. 22; Baker v. Voorhies, 6 Mart;’. 
N.S. 315. ye 

Me.—Bassett v. Bassett, 55 Me. 
127; Goodspeed vy. Fuller, 46 Me. 
141, 71 AmD 572; Burbank v. Gould, 
15 Me. 118. 

Md.—Hieatzman vy. Braecklein, 131 
Md. 482, 102 A 917; Thompson v. 
Corrie. 57 Md. 197; Bladen v. Wells, 
30 Md. 577; Bratt v. Bratt, 21 Md. 
578; Carr v. Hobbs, 11 Md. 285; Wool- 
len v. Hillen, 9 Gill 185, 52 AmD 690; 
Morgan y. Bitzenberger, 3 Gill 350; 
Wolfe v. Hauver, 1 Gill 84; Higdon 
v. Thomas, 1 Harr. & G. 139; Oneale 
v. Lodge, 3 Harr. & M. 433, 1 AmD 
3817; Spalding: \'\v.* Brent, "3 Mad',- Ch. 
411; Elysville Mfg. Co. v: Okisko Co., 
1 Ma. Ch. 392; Lingan v. Henderson, 
1 Bland 236. Contra Dixon v. Swig- 
gett, 1) Married. Js 202: 


Mass.—Clapp v. Tirrell, 20 Pick. 
247; Wilkinson v. Scott, 17 Mass. 
249; Davenport v. Mason, 15 Mass. 
85. 


Mich.—Mowry v. Mowry, 137 Mich. 
277, 100 NW 888; Ford v. Savage, 
111 Mich. 144, 69 NW 240. 

Minn.—Enkema v. McIntyre, 136 
Minn. 293, 161 NW 587, 2 ALR 411; 
McCaffery v. Burkhardt, 97 Minn. 1, 
105 NW 971, 114 AmSR 688; Johnson 
v. Johnson, 92 Minn. 167, 99 NW 
803. 

Miss.—Fowlkes v. Lea, 84 Miss. 
509, 36 S 1036, 68 LRA 925, 2 AnnCas 


Contra Foster vy. Her Husband,» 
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less such contradiction would have the effect of ren- 


dering nugatory some substantial 


provision of a valid written contract or undertak- 
ing,'* or, in the case of a conveyance, where the 
grantor or those claiming under him attempt, by 
contradicting the consideration clause, to defeat the 
operation of the deed or establish a resulting trust 
It has been held, however, that 
parol evidence is competent to show that the con- 
sideration named in a deed was paid not by the 
grantee but by a third person, and thus raise a re- 


j Vt. 443, 36 AmD 352. 


in the grantee. 


466; Baum v. Lynn, 72 Miss. 932, 18 
S 428, 30 LRA 441. 

Mo.—Squier v. Evans, 127 Mo. 514, 
30 SW 143; Davenport v. Murray, 68 
Mo: 198: Heagy v.- Cox, 191° Mo. “A. 
377, 177 SW 684; Boulware v. Mis- 
sour State: ti: Ins.” Co.; 1:76 ) Mo. A. 
593, 159 SW 761; Gruen vy. Standard 
L., ete., Ins. Co.,. 169 Mo. A. 161, 152 
Sw 407; Shelton v. Cooksey, 1388 
Mo. A. 389, 122 SW 331. 

Nebr.—Wells v. Aufrecht, 96 Nebr. 
402, 147 NW 1125. 

N. H.—Farrington v. Barr, 36 N. H. 
86; Hall v. Hall, 8 N. H. 129 

N. J.—Speer v. Speer, 14 N. ae Eq. 
; Herbert v. Scofield, 9 N. J. Eq. 
492; Depeyster v. Gould, 3 N. J. Eq. 
474, 29 AmD 723. 


N. Y.—Emmett v. Penoyer, 151 
N. Y. 564, 45 NE 1041 [rev 76 Hun 
551, 28 NYS 234]; Baird v. Baird, 


145 N. Y. 659, 40 NE 222, 28 LRA 
375; Ham v. Van Orden, 84 N. Y. 
257; Hebbard v. Haughian, 70 N. Y. 
54; Bingham v. Weiderwax, 1 N. Y. 
509: Secor v. Law, 22 N. Y. Super. 
163: Baker v. Connell, 1 Daly 469; 
Whitbeck v. Whitbeck, 9 Cow. 266, 
18 AmD 503; Bowen v. Bell, 20 Johns. 
338, 11 AmD 286; Shephard v. Little, 
14 Johns. 210. 

N. C.—Deaver v. Deaver, 137 N. C. 
240, 49 SE 113; Marcom v. Adams, 
122. N. G: 222, 29.SE 333; Barbee v. 
Barbee, 108 N. C.. 581, 13 SE 215; 
Shaw v. Williams, 100 N. C. 272, 6 
SE 196. Contra Powell v. Heptin- 
stall, 79. .N. C. 207; Mendenhall v. 
Parish, 53 N. C. 105, 78. AmD 269; 
Spiers v. Clay, 11 N. C. 22; Graves 
v. Carter,, 9 N. C. 576, 11 AmD’ 786; 
Broeket v. Foscue, 8 N. C. 64. 

Oh.—Harrison v. Castner, i1 Oh. 
St. 339; Davis v. Coffield, 1 Oh. Dec. 
(Reprint) 267, 6 WestLJ 318. 

Or.—Savage v. Scroggin, 83 Or. 
54; 162 P1961. 

Pa.—Allison v. Kurtz, 2 Watts 185; 
Weigley v. Weir, 7 Serg. & R. 309; 
Jordan v. Cooper, 38 Serg. & R. 564; 
Hamilton v. McGuire, 3 Serg. & R. 
355; Depew v. Clark, 1 Phila. 432. 

Porto Rico.—Hernandez vy. Fernan- 
dez, 17 Porto Rico 103. 

S:. C.—Coln v, Coln, 24. S. C. 596; 
Deloach v. Turner, 40 S. C. L. 117. 

Tex.—Lénier v. Faust, 81 Tex. 186, 
16 SW 994; Richardson v. Dallas, 
(Sup.) 16 SW 622; Gibson v. Fifer, 21 
Tex. 260; Howard v. David,.6 Tex. 
174; Delano v. Delano, (Civ. A.) 189 
SW 972; Central Bank, etc., Co. v. 
Ford, (Civ. A.) 152 SW 700; Single- 
tary v. Goeman, 58 Tex. Civ. A. 5, 
123 SW 436; House v. Holland, 42 
Tex. Civ. A. 502, 94 SW 153. 

Vt.—Harwood v. Harwood, 22 Vt. 
507; White v. Miller, 22 Vt. 380; La- 
zell vy. Lazell, 12 Vt. 448, 36 AmD 
3525 Beach, iv. jPackard, 10)) Vt. 96, 
33 AmD 185. 

Va.—Spangler v. Ashwell, 116 Va. 
992, 83 SE 930; McKee v. Bunting, 
etc., Real Est. Co., 114 Va. 639, 77 
SE 515. 

Wis.—Bibelhausen v. Bibelhausen, 
159 Wis. 365, 150 NW 516; Hanson 
v. Michelson, 19 Wis. 498. 


Ont.—Davis v. McSherry, 7 U. C. 
Q:.-B. 490. 
[a] Even recitals in a deed are 


only prima facie evidence of pay- 
ment of the consideration for which 
a note is given. Lazell v. Lazell, 12 


EVIDENCE 


and contractual 


[§ 1563] 


paid.t§ 


{b] Equity will relieve a grantor 
from the effect of a formal release 
for the purchase money contained 
in a deed when it is shown that he 
has not actually received it or taken 
security for its payment. Wesson v. 
Stephens, 37 N. C. 557. 

{c] The assertion of a vendor’s 
lien upon land, although the deed 
which has besn delivered and re- 
corded recites payment of the con- 
sideration, is not, where the grantee 
admits nonpayment, a violation of 
the parol evidence rule. Schneider 
v. Martens, 127 Mad. 547, 96 A 673. 

[d] Where a conveyance has been 
made by order of court on the appli- 
cation of the purchaser at a sale 
made under order of court, parol 
evidence is not admissible to prove 
the nonpayment of the purchase 
money, for it is the duty of the 
court to be satisfied that the money 
has been paid before it authorizes 
a conveyance, and the admission of 
parol evidence in an action at law to 
negative the adjudication would lead 
to inextricable confusion. Dugger v. 
Tayloe, 46 Ala. 320. 

[e] Where a deed does not recite 
either payment or nonpayment of 
the stated consideration, evidence of 
nonpayment is admissible. Lay v. 
Gaines, 130 Ark. 167, 196 SW 919. 

Receipts generally see supra 
§§ 1520-1525. 

14. Ind.—Kentucky, 
Co. v. Cleveland, 4 Ind. 
NE 802. 

Mo.—Stringer v. Geiser Mfg. Co., 
177 Mo. A. 234, 162 SW 645. 

N. Y.—Vivirito v. New York Cent., 
etc., R.-Co., 164 NYS 79. 

N. C.—Deaver v. Deaver, 137 N. C. 
240, 49 SE 1138; Brocket v. Foscue, 
8 Ne. Cee 

Wis.—-Bibelhausen v. Bibelhausen, 
159) Wis: 365, 150 NW 516: 

{a] Tllustration.—Where a deed 
for land contains an acknowledg- 
ment of the grantor of the receipt 
of the consideration and a clause ex- 
onerating the grantee therefrom, it 
amounts to a release, and parol evi- 
dence cannot be received to show that 
the purchase money is unpaid. 
Brocket v. Fosque, 8 N. C. 64. 

15. U. S.—Chicago National City 
Bank v. Wagner, 216 Fed. 478. 

Ala.—Hamaker y. Coons, 117 Ala. 
608, 28 S 655; Goodlet v. Hansell, 66 
ik 151; McGehee v. Rump, 37 Ala. 
bas 
ge eS v. Taylor, 18 Ark. 

Ill.— Gillespie v. Fulton Oil, etce., 
Co., 236 Till. 188, 86 NE 219; Stan- 
nard v: Aurora, etc., R. Co., 220 Mil. 
469, 77 NE 254; Richardson v. Clow, 
8 TA. 91; 

Me.—Bassett v. Bassett, 55 Me. 
127: Godspeed v. Fuller, 46 Me. 147, 
71 AmD 572. 

Min1i.—McKusick v. Washington 
County Comrs., 16 Minn. 151. 

Mo.—Chambers v. Chambers, 227 
Mo. 262, 127 SW 86, 137 AmSR 567. 

N. H.—Farrington v. Barr, 36 N. H. 
86. 

N. Y.—Stackpole v. Robbins, 47 
Barb. 212; Hess v. Allen, 24 Misc. 
393, 53. NYS 413; Henderson v, Ful- 
lerton, 54 HowPr 422. 

Or.—Finlayson vy. 17 


Cement 
171, 30 


etc., 
DAG 


Finlayson, 


v 4 
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sulting trust for such third person;** or, in an ac- 
tion to have a resulting trust declared in favor of 
one who claims to have paid part of the purchase 
money, to determine whether he advanced the money 
as part of the price, or whether it was a loan from 
him to the grantee.*? 

(2) Manner of Payment. 
instrument recites a certain amount as the consid- 
eration, parol evidence may be admitted to show 
how such amount was actually paid, or was to be 
So evidence that the consideration was paid 


Where an 


OM 347,°21" PU, 1 AmSi 2S06, es 
LRA 801. 

SC Gist ve Davis, des) 1@e Bas 
335, 29 AmD 89. 

Utah.—Hall v. McNally, 23 Utah 
606, 65 P 724. 

Vt.—Harwood v. Harwood, 22 Vt. 
507. 

{a] In an action to set aside a 
deed under seal, properly acknowl- 
edged and delivered, and reciting an 
adequate consideration and the re- 
ceipt thereof, the grantor may intro- 
duce parol evidence to deny such 
consideration in toto, for the pur- 
pose of rendering such deed void. 
Eckler v. Alden, 125 Mich. 215, 84 
NW 141. 

{b] Bule applied to lease.—Lin- 
lay v. Raydure, 239 Fed. 928. 

{[c] On the other hand parol evi- 
dence has been received to show that 
a deed purporting to have been made 
for a stated consideration in money 
was in fact without consideration 
and that the grantee held the prop- 
erty in trust for another. Ryan v. 
O’Ccnnor, 41 Oh. St. 368. 

Defeating operation or effect of 
instrument generally see infra § 1566. 

16. Robertson v. Maclin, 3 Hayw. 
(Tenn.) 70, 4 Hayw. 53. 


17. Collins v. Corson, (N.. J. Ch.) 
30 A 862. 
a Ala.—Steed v. Hinson, 76 Ala. 
~ 8. 


Ark.—Jones v. Little, 194 SW 229; 


Ward vy. Cooper-Searan Grocery Co.,. 


108 Ark. 430, 157 SW 1154. 
Ga.—Hopkins v. Watts, 27 Ga. 490. 
Ill._—Harts v. Emery, 184 Ill. 560, 
56 NE 865. 

Ind.—Erie Crawford Oil Co. v. 
Jones, 43 Ind. A. 187, 86 NE 1027. 

Ky.—Poor v. Scott, 68 SW 397, 24 
KyL 239. 

La.—Bernheim v. Pessou, 143 La. 
609, 79 S 23. 
Pe ay akan ion v. Parker, 110 Mass. 
Mo.—Walker v. Camp No. 5111 M. 


W. A.,.9190, Mo.) A-7/855,. 177 SW sad 
Kriling v. Cramer, 152 Mo. A. 431, 3 
133 SW 655 


N. Y.—Seaman vy. Hasbrouck, 35 
Barb. 151; Earle vy. Crane, 13 N. Y. 
Super. 564. 

N. C.—Smith Premier Typewriter 
Co. v. Rowan Hardware Co., 143 N. C. 
97, 5> SH 4t7%,. 

Pa.—Keller v. Cohen, 224 Pa. 434, 
73 A 918; Keller -v. Cohen, 217 Pa. 
522, 66 A 862. 

S. C.—Calvert v. Nickles, 26 S. C. 
304, 2 SE 116. 

Tex.—Dubeneck v. Kutzer, 17 Tex. 
Civ. A., 577, 48. SW 541: 

Wis.—Beckman  v. 86 
Wis. 655, 57 NW 1117. 

[a] Thus it may be shown, al- 
though a money consideration is 
stated, that the true consideration 
was: (1) The extinguishment, satis- 
faction, or discharge of prior indebt- 
edness. Buford v. Shannon, 95 Ala. 
205, 10 S 263; Mason v.-Buchanan, 
62. Ala. 110; Hair v. Little, 28 Ala. 
236; Poor v. Scott, 68 SW. 397, 24 
KyL 239. (2) The discharge of 
notes. Hopkins v. Watts, 27 Ga. 490. 
(3) The cancellation and surrender 
of a note and the assumption of pay- 
ment on another note. Mobile. Sav. 
Bank v. McDonnell, 89 Ala. 434, 8 S 
137, 9 LRA 645. (4) A promise to 


Beckman, 


For later cases; developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in property is admissible, although a money con- 


sideration is expressed. 


[§ 1564] 4d. Where Consideration Not Stated. 
Even though the instrument does not state any con- 
sideration or set forth what the consideration is, 


parol evidence may be admitted to 


was a consideration, and of what it consisted,?° un- 
less the instrument is of such a nature that the 


failure to express a consideration 
under the statute of frauds.?! 

[§ 1565] e. 
sideration. It has been laid down 


eration to be shown by the parol evidence must be 


pay an encumbrance, 
consideration is stated as paid “‘in 
hand.” Harts v. Emery, 184 Ill. 560, 
56 NE 865 [aff 84 Ill. A. 317]. 

19. Ala.—Eckles v. Carter, 26 
Ala. 563. 

Iowa.—Bristol Sav. Bank vy. Stiger, 
86 Iowa 344, 53 NW 265. 

Ky.—Carneal vy. May, 2 A. K. 
Marsh, 587, 12 AmD 453. 

Mo.—Miller v. McCoy, 50 Mo. 214. 

Neyv.—Lake v. Bender, 18 Nev. 361, 
Chee eomty (a bee ty (9 Same 71g. 3 

Tex.—O’Farrell v. O’Farrell, 56 
Wex. Civ. A. 51, 129 SW 899, 

Alta.—Eaton v. Crooks, 3 Alta. L. 1. 

20. Ala.—Reader v. Helms, 57 
Ala. 440 [overr Gaines v. Shelton, 47 
Ala. 413]; Beard v. White, 1 Ala. 436. 

Cal.—De Merle v. Mathews, 26 Cal. 
455. 

Fla.—Sullivan vy. Lear, 23 Fla. 463, 
2S 846, 11 AmSR 388. 

Ga.—Boynton v. Twitty, 53 Ga. 
214; Hentz v. Booz, 8 Ga. A. 577, 70 
SE 108. 

Ind.—Singer Mfg. Co. v. Forsyth, 
108 Ind. 334, 9 NE 3:72; .Roder —_y. 
Niles, 61 Ind... A. 4, 111 NH 340; 
Moore vy. Harrison, 26 Ind. A. 408, 59 
NE 1077. 

Ky.—Stacy v. Feltner, 142 Ky. 754, 
135 SW 276; Continental Casualty 
Co. v. Jasper, 121 Ky. 77, 88 SW 1078, 
28 KyL 53; Witting v. Ringwood, 13 
KyL 687. 

La.—Dickson v. Ford, 38 La. Ann.' 
736; Falcon v. Boucherville, 1 Rob. 
33%. 

Me.—Haskell v. Tukesbury, 92 Me. 
551, 438 A 500, 69 AmSR 529; Warren 
v. Walker, 23 Me. 453; Thompson v. 
Linscott, 2 Me. 186, 11 AmD 57. 


although the , 


Consistency with Expressed Con- 


‘[dist Nabb v. Koontz, 


Mass.—Davenport v. Mason, 15 
Mass. 85. f 
Minn.—Horn vy. Hansen, 56 Minn. 
435 D0 INW. Slo, 22) GRA 6TT. 
Miss.—Sunflower Bank v. Pitts, 
108 Miss. 380, 66 S 810. 
Mo.—Bradley-Metcalf Co. v. Too- 


tle-Campbell Dry Goods Co., (A.) 180 
SW 389; Jackson v. Chicago, etc., R. 
Co., 54 Mo. A. 636; Bartlett v. Mat- 
son, 1 Mo. A, 151. 

N. Y.—Benedict vy. Pincus, 191 N. 
Y. 377, 84 NE 284 [rev 113 App. Div. 
903 mem, 98 NYS 1097 mem]; Calo- 
ney v. Hudson River Water Power 
Co., 138 App. Div. 499, 117 NYS 601; 
Cosgriff v. Dewey, 21 App. Div. 129, 
47 NYS 255 [aff 164 N. Y. 1, 58 NE 
1, 79 AmSR 620]; Baring v. Water- 
bury, 10 App. Div. 1, 41 NYS. 612; 
Frink v. Green, 5 Barb. 455; Curtis 
VoeBrown, a2. Barb. Dilla 2 IN.A Ye 
225]; Hope v. Smith, 35 N. Y. Super. 
458; Griffin v. Cranston, 14 N. Y. 
Super. 281, 23 N. Y. Super 1; Loftus | 
v. Benjamin, 122 NYS 275; Parks v. 
Clark, 2 NYSt 329; Henderson y, Ful- 
lerton, 54 HowPr 422. 

Oh.—Conklin v. Hancock, 67 Oh. 
St. 455, 66 NE 518; Platt v. Scribner, 
jis Oh: Cin, Ct. 452, 9-On- Cir, “Dec. 


(aifale : 
Pa.—Bowser v. Cravener, 56 Pa. 
132; Shively v. Black, 45 Pa. 345; 


White v. Weeks, 1 Penr. & W. 486; 
Burt v. Flynn, 24 Pa. Co. 451. 

S..C.—Lee v. Unkefer, 85 S. C. 199, 
65 SE 989, 67 SE 246; Nickles v. Sea- 
board Air Line R., 74 S. C. 102, 54 
SE 255; Willis v. Hammond, 41 Spikes 
153, 19 SE 310. 
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EVIDENCE 


show that there 


renders it void 


that the consid- 


BL ea gees v. Friend, 22 Tex. 


Vt.—Gregory v. Gleed, 33 Vt. 405; 
Harwood v. Harwood, 22 Vt. 507; 
Wood. v.. Beach, 7 Vt. 522; Hall v. 
Mott, Brayt. 81. 

Wis.—Dyer v. Gibson, 16 Wis. 557. 

Eng.—Holmes v. Mitchell, 7 C. B. 
wee S. 361, 97 ECL 361, 141 Reprint 


Man.—Benson v. Hutchings, 23 
Man. 530. 
[a] Where the consideration is 


stated as “value received” the true 
consideration may be shown. Pope 
v. Peterson, 7 Ga. A. 395, 66 SE 984; 
HMeagy., VasCOx;e LOT Mo. CAL SiGe Leg 
SW 684; Rawls v. American Cent. 
Ins...Co:,.97.S: 'C, 189, 81, SE:.505. 

[b] The words “for no considera- 
tion,” in a written obligation pre- 
pared by the obligor, afford sufficient 
evidence of fraud to let in parol 
proof that there was a good consid- 
eration notwithstanding, and to enti- 
tle the obligee to prove the real 
transaction and facts of the case. 
Young v. Young, 19 Tex. 504. 

21. Deutsch v. Bond, 46 Md. 164 
17 Md. 283, 
and Mitchell v. McCleary, 42 Md. 374, 
from Hutton vy. Padgett, 26 Md. 228, 
and Frank v. Miller, 38 Md. 450]; 
ee v. Wheelock, 25 Barb. (N. Y.) 

“In a case not within the statute 
of frauds, the consideration may be 
shown by parol.’ Horn v. Hansen, 
56 Minn. 43, 57 NW 315, 22 LRA 617. 

22. U. S.—Peters v. McLaren, 218 
Fed. 410, 134 CCA 198; Buchtel v. 
Mason: Lumber Co., 4 F. Cas. No. 
2,077, 1 Flipp. 640 [aff 101 U. S. 638, 
25 L.-eds 1073]. 

Ala.—Murphy v. Mobile 
Bank, 16 Ala. 90. 
go C.—Droop v. Ridenour, 11 App. 

4, 

Fla.—Sullivan y. Lear, 23 Fla. 463, 
2 S 846, 11 AmSR 388. 

Ga.—Norris v. Ham, R. M. Charlt. 
267; Planter’s Bank y. Brown, 22 Ga. 
A. 495, 96 SE 328. 

Ill—Romono Oolitio Stone Co. v. 
Missouri Valley Bridge, etc., Co., 173 
TSA 2534" 

Ind.—Lamb v. Donovan, 19 Ind. 40. 

Iowa.—Gelpcke v. Blake, 19 Iowa 
263. 

Kan.—Wilson v. Highley, 98 Kan. 
U5 4 ee ite Sele: 

La.—Louisiana Sulphur Min. Co. v. 
Brimstone R., ete., Co., 143 La. 743, 
79 S 324. 

Me.—Varney v. Hawes, 68 Me. 442; 
Abbott v. Marshall, 48 Me. 44. 

Mass.—Griswold v. Messenger, 6 
Pick. 517; Quarles v. Quarles, 4 Mass. 
680. 

Miss.—Hughes Walk. 
488. 

Mo.—Laclede Laundry Co. v. Freu- 
denstein, 179 Mo. A. 175, 176, 161 SW 
593 [quot Cyc]; Pickett v. Mercer, 
106 Mo. A. 689, 80 SW 285. 

N. Y..—Patchin v. Pierce, 12 Wend. 
61; Schemerhorn y. Vanderheyden, 1 
Johns. 139, 3 AmD 304. 

Oh.—Groves v. Groves, 65 Oh. St. 
442, 62 NE 1044. 

Okl. — McNinch Vv. Northwest 
Thresher Co., 23 Okl. 386, 100 P 524, 
138 AmSR 803. 

Pa.—Lewis_ v. 57 Pa, 


Branch 


v. Daniel, 


Brewster, 


(220. 3.] 1169 


consistent with that stated in the writing, other- 
wise the evidence cannot be admitted.22 
ingly where the instrument on its face states that 
all of the consideration is expressed therein, an 
additional consideration cannot be shown.2% 

[§ 1566] f. Altering or Defeating Legal Effect 
or Operation of Instrument 24—(1) In General. 
Where the effect of parol evidence contradicting the 
consideration expressed in the instrument or show- 
ing the true consideration to be different therefrom 
would be to change or defeat the legal operation 
and effect of the instrument, or to add new mat- 
ter to an agreement complete upon its face, the 


Aceord- 


410; Wilson v. Pearl, 12 Pa. Super. 


66 

S. C.—Latimer v. Latimer, 53 S. C. 
483, 31 SE 304. 

Tex.—International Land Co. v. 
Parmer, 58 Tex. Civ. A. 70, 123 SW 
196; Pope v. Taliaferro, 51 Tex. Civ. 
A. 217, 115 SW 309. 

Wash.—Erfurth v. Erfurth, 90 
Wash. 521,°156 P 523; Union Mach., 
etc., Co. v. Darnell, 89 Wash. 226, 154 
P 183; Spokane Canal Co. v. Coffman, 
61 Wash. 357, 112 P 383; Don Yook v: 
Washington Mill Co., 16 Wash. 459, 
47 P 964; Van Lehn vy. Morse, 16 
Wash. 219, 47 P 435. 

Wis.—Butt v. Smith, 121 Wis. 566, 
99 NW 328, 105 AmSR 1039; Cuddy 
v. Foreman, 107 Wis. 519, 83 NW 
1103; Perkins v. McAuliffe, 105 Wis. 
582, 81.NW _ 645. 

[a] Considerations held consistent 
with those expressed.—(1) Where a 
deed from a husband to his wife re- 
cited a consideration of five dollars 
“and the further consideration of 
love and affection,’ evidence that the 
real consideration was an antenup- 
tial agreement was held admissible, 
as this was not directly inconsistent 
with the consideration expressed. 
Barnes v. Black, 193 Pa. 447, 44 A 
550, 74 AmSR 694. (2) Where a deed 
conveys or assigns property ‘for 
value received’ such recital is not 
inconsistent with, nor does it ex- 
clude, parol proof that the consider- 
ation for which the deed was made 
was executory in its character. Sul- 
livan v. Lear, 23 Fla. 463, 2 S 846, 11 
AmSR 388. (3) Where the consider- 
ation of a mortgage on a separate 
statutory estate of a married wom- 
an was the joint promissory note of 
the married woman and her hus- 
band, it was not a contradiction or 
variation of the mortgage to prove 
that the consideration of the note 
was the individual indebtedness of 
the husband. Stribling v. Kentucky 
Bank, 48 Ala. 451. 

[b] The words “divers good caus- 
es and considerations’ admit evi- 
dence of any sufficient consideration. 


Norris v. Ham, R. M. Charlt. (Ga.) 
267. 
[ce] Aiding implication. — Where 


the recited consideration of. a con- 
tract between a principal and agent 
is the procuring of a purchaser for 
property, but there is a clear impli- 
cation of a consideration consisting 
of the services in that behalf to be 
rendered by the agent, proof of facts 
which make out such implied con- 
sideration does not contradict, add 
to, or vary the written contract, but 
tends to support it according to the 
legitimate and proper interpretation. 
Goward v. Waters, 98 Mass. 596. 
Aiding instrument from _ inference 
generally see supra § 1534. 

23. Moffat Coal Co. v. Miller, 173 
RIP vA.) 408 Budro ov. Burgess; 197 
Mass. 74. 83 NE 318. 

[a] Tlustration.—A written re- 
lease of a claim, reciting that it was 
executed “for the sole consideration” 
stated, cannot be varied by proof of 
an additional consideration. Budro 
v. Burgess, 197 Mass. 74, 83 NE 318. 

24. Invalidating or defeating op- 
eration of instrument generally see 
infra §§ 1617-1638. 
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evidence is not admissible; for in such case it comes 
within the rule which forbids the introduction of 
parol evidence to vary, contradict, or defeat a writ- 
ten instrument and not within the exception to that 
rule that parol evidence is admissible for the pur- 
pose of contradicting or showing that the true con- 
sideration is other and different from that expressed 
However, where fraud is charged, 
the want of consideration may be shown in connec- 
tion with and as part of the fraud,?° and it may be 
shown in favor of creditors of the grantor that a 
deed founded upon an expressed valuable considera- 


in the writing.*® 


25. U. S.—Hartshorn y. Day, 
How. 211, 15 L. ed. 605; E. I. Du 
Pont de Nemours v. Kelly, 252 Fed. 
523, 164 CCA 4389; Chicago National 
City Bank v. Wagner, 216 Fed. 473; 
McCalla v. Bane, 45 Fed, 828. 

Ala.—Hamaker v. Coons, 117 Ala. 
603, 283 S 655; Williams v. Higgins, 
69 Ala. 517; McGehee v. Rump, 37 
Ala. 651. : 

Ark.—Jones v. Epstein, 134 Ark. 
505, 204 SW 217; Hampton v. Hane- 
line, 125 Ark. 441, 189 SW 40; Mewes 
v. Mewes, 116 Ark. 155, 172 SW 853; 
Davis v. Jernigan, 71 Ark. 494, 76 SW 
554; Finn v. Hempstead, 24 Ark. 111. 

Cal.—Cheda v. Bodkin, 173 Cal. 7, 
158 P 1025; Arnold vy. Arnold, 137 
Cal. 291, 70 P 23; Feeney v. Howard, 
79 Cal. 525, 21 P 984, 12 AmSR 162, 
4 LRA 826; Hendrick v. Crowley, 31 
Cal. 471; Burkett v. Doty, 32 Cal. A. 
337, 162 P 1042. 

Colo.——Harvey v. Denver, etc. R. 
Co., 44 Colo. 258, 99 P 31, 130 AmSR 
120; Cheesman y. Nicholl, 18 Colo. A. 
se eel Dia eral ir 

Ga——-Louisville, . “etc., . R. > Co.. |v. 
Willbanks, 133 Ga. 15, 65 SE 86, 24 
LRANS 3874, 17 AnnCas 860; Union 
Cent. L. Ins. Co. v. Wynne, 123 Ga. 
470, 51 SE 389; Wellmaker’ v. Wheat- 
ley, 123 Ga. 201, 51 SE 436; Ander- 
son v. Continental Ins. Co., 112 Ga. 
532, 37 SE 766; Simmons v. Interna- 
tional Harvester Co., 22 Ga. A. 358, 
96 SE 9. 

Hawaii—Ah Hoy v. Raymond, 19 
Hawaii 568; Grimes v. Walker, 1 Ha- 
waii 21. 

Ill—Fleming v. Reheis, 275 M11. 
132, 113 NE 923; Abernathie v. Rich, 
256 Ill. 166, 99 NE 8838; Russell v. 
Robbins, 247 Ill. 510, 93 NE 324, 139 
AmSR 342; Spence v. Central Acc. 
Ins. Co., 236 Ill. 444, 86 NH 104, 19 
LRANS 88; Gillespie v. Fulton Oil, 
etc., Co., 236 Ill. 188, 86 NE 219; Poe 
v. Ulrey, 233 Ill. 56, 84 NE 46 [aff 
134 Ill. A. 298]; Redmond v. Cass, 
226 Ill. 120, 80 NE 708; Stanndard v. 
Aurora, ete., R. Co., 220 Ill. 469, 77 
NE 254; Windett v. Hurlbutt, 115 
Tll. 403, 5 NE 589; Killean v. Beau- 
pre, 187 Ill. A. 407; Wilford v. Bliss, 
VTA Te AS 23. 

Ind.—Lowry v. Downey, 150 Ind. 
364, 50 NE 79; Bever v. North, 107 
Ind. 544, 8 NE 576. 

Iowa.—Larson vy. Smith, 174 Iowa 
619, 156 NW 813; Shelangowski v. 
Schrack, 162 Iowa 176, 143 NW 1081; 


Maxwell v. McCall, 145 Iowa _ 687, 
124 NW 760; Schrimper v._ Chi- 
cago, etc., R. Co., 115 Iowa 35, 82 


NW 916, 87 NW 731; Finch v. Gar- 
rett, 102 Iowa 3881, 71 NW. 429; Mc- 
Gee v. Allison, 94 Iowa 527, 683 NW 
322. 

Kan.—Samuelson vy. Palmer, 96 
Kan. 587, 152. P 627: Johnston. v. 
Winfield Town Co., 14 Kan. 390. 

Ky.—Logan Turnp. Road Co. vy. 
Pettit, 2 B. Mon. 428; Chiles v. Cole- 
man, 2 A. K. Marsh. 296, 12 AmD 
396; Paris v. Lilleston, 60 SW 919, 
22 KyL 1506; Cincinnati Southern R. 
Waals Hogan, 7 Kyl 820, 13 Ky. Op, 

La.—Sere v. Darby, 118 La. 619, 
627, 43 S. 255 [cit Cyc]; Jones Vv. 
Jones, 51 La. Ann. 636, 25 S 368. 

Md.—Cole v. Albers, 1 Gill 412; 


EVIDENCE 


[§ 1567] 


Hurn v. Soper, 6 Harr. & J. 276. 

Mass.—Trafton v. Hawes, 102 
Mass. 533, 3 AmR 494. 

Mich.—Foley v. Grand Rapids, ete., 
R. Co., 168 Mich. 496, 134 NW 446; 
Adams vy. Watkins, 103 Mich. 431, 61 
NW 774. 

Minn.—Evans v. Northern Pac. R. 
Co., 117 Minn. 4, 134 NW 294; Jensen 
v. Crosby, 80 Minn. 158, 83 NW 43. 

Miss.—Patton-Worsham Drug Co. 
v. Planters’ Mercantile Co., 86 Miss. 
423, 38 S 209. 

Mo.—Crenshaw v. Crenshaw, 208 
SW 249; Chambers y. Chambers, 227 
Mo. 262, 127 SW 86, 137 AmSR 567; 
Weissenfels vy. Cable, 208 Mo. 515, 
106 SW 1028; Strong v. Whybark, 204 
Mo. 341,102 SW 968, 120 AmSR 710, 
12 LRANS 240; Bobb v. Bobb, 89 Mo. 
411, 4 SW 511; Poplin v. Brown, 200 


Mo. A. 255, 205 SW 411; Laclede 
Laundry Co. v. Freudenstein, 179 
Mo. AY 175, 176, 161 SW -593; Mc- 


Daniel v. United R. Co., 165 Mo. A. 
678, 148 SW 464; Pile v. Bright, 156 
Mo. A. 301, 137 SW 1017; Wishart v. 
Gerhart, 105 Mo. A. 112, 78 SW 1094; 
Neville v. Hughes, 104 Mo. A. 455, 


79° SW °735. 
N. H.—Connor v. Follansbee, 59 
N. H. 124; Farrington v. Barr, 36 


ape 86; Horn v. Thompson, 31 N. H. 
N. J.—Wooden v. Shotwell, 23 N. J. 
Li 465) [ath 24° Nod. La 7897. 
N. Y.—Vivirito v. New York Cent., 


etc., R. Co., 177 App. Div. 294,164 NYS 


79; Wells v. Wells, 8 App. Div. 422, 
40 NYS 836; Baker v. Connell, 1 Daly 
469; La Fayette Trust Co. v.. Rich- 
arnds;. Si Mise; (838, 143 NYS (483% 
Karpf v. Borgenicht, 65 Misc. 592, 
120 NYS 876; Olin v. Arendt, 27 Misc. 
270, 58 NYS 429; Grout v. Townsend, 
2 Den. 336 [aff 2 Hill 554]; Wood v. 
Young, 5 Wend. 620. 

N. C.—Campbell vy. Signon, 170 
ne C. 348, 87 SE 116, AnnCas1918C 

N. D.—Alsterberg v. Bennett, 14 
N. D. 596, 106 NW 49. 

Oh.—Shehy v. ‘Cunningham, 81 Oh. 
St. 289, 90 NE 805, 25 LRANS 1194; 
Cowden v. Cowden, 28 Oh. Cir. Ct. 71; 
Nave v. Marshall, 9 OhS&CP 415, 6 
OhNP 488. 

Or.—Elliott Contracting Co. v. 
Portland, 88 Or. 150, 171 P 760; Fin- 
layson v. Finlayson, 17 Or. 347, 21 P 
57, 11 AmSR 836, 3 LRA 801. 

R. I.—National Exch. Bank v. 
Watson, 13 R. I. 91, 48 AmR 13. 

S. C.—Greenville County v. Green- 
ville, 84 S. C. 410, 66 SE 417; Laven- 
der v. Daniel, 58 S. C. 125, 36 SE 546; 
McGrath v. Barnes, 13 S. C. 328, 36 
AmR 687. 

S. D.—Rosholt v. Woulph, 167 NW 
158; Miller v. Kennedy, 12 S. D. 478, 
81 NW 906. 

Tex.—Houston, ete., R. Co. v. Mc- 
Kinney, 55 Tex. 176; James v. Doss, 
(Civ. A.) 184 SW 628, 624 [cit Cyc]; 
Stith v. Graham, (Civ. A.) 146 SW 
661; Crooker vy. National Phonograph 
Co., (Civ. A.) 1385 SW 647; Garrison 
v. Richards, (Civ. A.) 107 SW 861; 
Rotan Grocery Co. v. Martin, (Civ. 
A.) 57 SW 706; Beaumont Car Works 
v. Beaumont Impr. Co., 4 Tex. Civ. 
A. 257, 23 SW 274. 

Vt.—Lamoille’ County Sav. Bank, 


.| evidence 


its covenants. 


\ a es 
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tion was without any consideration and therefore 
liable to be set aside.?7 

(2) Illegality of Consideration. 
principle just stated ?* does not apply so as to pre- 
clude the admission of evidence to show that the 
consideration was vicious or illegal, for if such evi- 
dence were excluded the policy of the law in mak- 
ing a deed, contract, or other undertaking founded 
on an illegal consideration void would be defeated 
by the parties expressing on the face of the instru- 
ment a legal consideration.”® 
been held proper to exclude parol evidence to con- 


The 


Conversely, it has 


etc., Co. v. Belden, 90 Vt. 535, 98 A 
1002. 


Wash.—Eggleston v. Pantages, 93 
Wash: 221, 7,:160.'P. -425;3 "Grubb *yv, 
House, 93 Wash. 200, 160 P 421; 


Union Mach., etc., Co. v. Darnell, 89 
Wash. 226, 232, 154 P 183[cit Cyc]; 
Smith Sand, etc., Co. v. Corbin, 81 
Wash. 494, 497, 142 P 1163 [cit Cyc]; 
Wright v. Stewart, 19 Wash. 179, 52 
NW 1020. 

Wis.—Bibelhausen v. Bibelhausen, 
159 Wis. 365, 150 NW 516; Whiting v. 
Gould, 2 Wis. 552. 

N. S.—McKinnon vy. McPherson, 44 
N. S. 402. 

“While in the earlier cases the 
courts, English and American, took 
the view that the rule of evidence, 
that a written instrument could not 
be varied by parol, applied to the 
consideration clause as well as to 
other portions of the deed, the later 
and American view now almost uni- 
versally adopted, certainly adopted 
in our State, to give it in its broad- 
est terms, is, that the recitals of a 
deed as to the consideration, are 
not a part of the contract, and parol 
is admissible to explain, 
vary or even contradict them. In 
the great majority of cases, however, 
in which the rule has been stated so 
broadly, the purpose of introducing 
the evidence was not to invalidate 
the deed as a conveyance or to annul 
Where the introduc- 
tion of the evidence will have that 
effect, the general rule is that the 
evidence is not admissible.’ Laclede 
Laundry Co. v. Freudenstein, 179 
Mo. A. 175, 178, 161 SW 593. 

[a] A deed from a client to his 
solicitor must state the true consid- 
eration in order to be valid, and 
hence it cannot be shown by parol 
that such a deed was intended as se- 
curity for a greater amount than the 
consideration expressed therein. 
Duffy v. Mathieson, (Pr. Edw. Isl.) 
13 DomLR 587, 13 EastLR 73. 

26. Rrison v. Brison, 75 Cal. 525, 
17 P 689, 7 AmSR 189; Shotwell v. 
Shotwell, 24 N. J. Eq. 378; McLeod v. 
Bullard, 84 N. C. 515. 

g Phowi ae, fraud generally see infra 

27. Groves v. Groves, 65 Oh. St. 
442, 62 NE 1044. 

Controversies to which strangers 
to writing are parties generally see 
infra § 1725. 

28. See supra § 1566. 

29. U. S.—Farrington v. Stucky, 
165 Fed. 325, 91 CCA 311; Muskogee 
Land Co. v. Mullins, 165 Fed. 179, 91 
CCA 213, 16 AnnCas 887. 

Ala.—People’s Bank, etc., Co. v. 
Floyd, 75 S 940; Patton v. Gilmer, 42 
Ala. 548, 94 AmD 665. 


Ark.—Little v. Arkansas Nat. 
Bank, 105 Arky 281, 152 SW 281; 
ores v. Heilman, 26 Ark. 


Ga.—Southern Express Co. v. Duf- 
fey, 48 Ga. 358; Dixon v. Edwards, 
48 Ga. 142; Simmons vy. International 
Harvester Co.,' 22 Ga. A. 358, 96 SE 
9; Roberts v. Arnall, 9 Ga. A. 328, 
71 SE 590. 

Ill.— Miles v. Andrews, 40 Ill. A. 
155 [aff 153 Dll. 262, 38 NE 644). 

Towa.—Lyons First Nat. Bank v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


a. —_” 


. §§ 1567-1569] 


tradict a stipulation on the back of a note sued on, 
which stipulation disclosed an invalid consideration, 
and to show a different and lawful consideration.®° 

[§ 1568] g. Good and Valuable Considerations. 
Legitimate considerations are either good or yalu- 
able, and it has been asserted as a distinction that 
where one of these is expressed, parol evidence 
cannot be admitted at law to show that the con- 
sideration was of the other kind; the reason being 
that if the consideration of the deed is only good it 
lmpresses upon the title the character of a deed of 
gift, while if the consideration expressed is a valu- 
able one, the title is thereby impressed with the 
character of title by purchase; and hence that to 
permit the introduction of parol evidence to show 


Oskaloosa Packing Co., 66 Iowa 41, 
tae 255; Gelpcke vy. Blake, 19 Iowa 

Kan.—Friend vy. Miller, 52 Kan. 
139, 24 P 397, 39 AmSR 340. 

Ky.—Beadles v. McElrath, 85 Ky. 
230, 3 SW 152, 8 KyL 848; Fenwick 
v. Ratliff, 6 T. B. Mon. 154; Murphy 
Vi brigg., lj. iB. Mone 72; Chiles: y. 
Coleman, 2 A. K. Marsh. 296, 12 AmD 
396; Kentucky Flour Co. v. Smith, 14 
KyL 237. 

La.—Platt v. Maples, 19 La. Ann. 
459; Lazare v. Jacques, 15 La. Ann. 
599; Fletcher’s Succ., 11 La. Ann, 59; 
Stock v. Riley, 9 La. A. (Orleans) 
186 [cit. Cyc]. 

Me.—Lime Rock Bank vy. Hewett, 
50 Me. 267. 

Md.—Stewart v. Schall, 65 Md. 289, 
4 A 399, 57 AmR 327. 

Mass.—Clemens Hlectrical Mfg. Co. 
v. Walton, 173 Mass. 286, 52 NE 132, 
53 NE 820. 


Mich.—Macomb v. Wilkinson, 83 
Mich. 486, 47 NW 336. 

Miss.—Cocke ~v. Blackbourn, 57 
Miss. 689; Newsom v..,Thighen, .30 
Miss. 414. 

Mo.—Sprague v. Rooney, 104 Mo. 


349,.16 SW 505 [overr 82 Mo. 493, 52 
AmR 383]; Sumner v. Summers, 54 
Mo. 340; Taylor v. Perkins, 171 Mo. 
A. 246, 157 SW 122; Bick v. Seal, 
45 Mo. A. 475; Jones v. Shale, 34 Mo. 
A. 302; Buckingham v, Fitch, 18 Mo. 
A. 91; Kent y. Miltenberger, 13 Mo. 
A. 502. 

N. J.—Wooden v. Shotwell, 23 N. J. 
L. 465. 

N. Y.—Bell v. Leggett, 7 N. Y. 176; 
Gray v. Hook, 4 N. Y. 449; Brown v. 
Brown, 34 Barb. 533; Cassard_v. 
Hinman, 19 N. Y. Super. 8; St. Hu- 


bert Guild v. Quinn, 64 Misc. 336, 
118 NYS 582. 
Pa.—Chamberlain v. McClurg, 8 


Watts & S. 31; Sampson v. Cresson, 
6 Phila. 229. 

R..I.—Martin v. Clarke, 8 R. I. 389, 
5 AmR 586. : 

S. C—Groesbeck v. Marshall, 44 
. 8S. C. 538, 22 SE 748. 

Tex.—Glenn v. Mathews, 44 Tex. 
400; Donley v. Tindall, 32 Tex. 43, 5 
AmR 234; Smith v. Bowen, 45 Tex. 
Giv. “A, 222,, 100 SW 796; Sanger Vv. 
Miller, 26 Tex. Civ. A, 111, 62 SW 
425. 

Va.—Merriman v. Cover, 104 Va. 
428, 51 SE 817. 

Wis.—Manufacturers’, etc., Inspec- 
tion Bureau v. Everwear Hosiery Co., 
152 Wis. 738, 138 NW 624, 42 LRANS 
847, AnnCas1914C 449; Winner ‘v. 
Hoyt, 66 Wis. 227, 28 NW 380, 57 
AmR 257. 

Eng.—Paxton v. Popham, 9 East 
408, 103 Reprint 632; Cooper. v. 
Southgate, 63 L. J..Q. B. 670; Col- 
lins v. Blantern, 2 Wils. C. P. 341, 95 
Reprint 847. 

“This rule of law has never been 
extended to prevent a party from 
showing that the deed is void for 
fraud or illegality. It is obvious, 
indeed, that the statute would be ren- 
dered a dead letter if the parties to 
an illegal transaction could evade 
the statute by a false recital in a 
pend, deed, or other instrument made 
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deed.*1 


[§ 1569] 
Contractual. 
strument as to 


in execution of the illegal contract.” 
Worden v. Shotwell, 23 N. J. L. 465, 


471, 

[a] It may be shown that a note 
or other obligation, apparently valid, 
was given: (1) For a gambling debt. 
Soubie v. Beale, 1 Mart. N. S. (La.) 
95. (2) To prevent or stop a crimi- 
nal prosecution. Wolf v. Fletemeyer, 
83 Ill. 418; New Brunswick State 
Bank v. Moore, 5 N. J. L. 470; Groes- 
beck v. Marshall, 44 S. C. 538, 22 SE 
743. (3) On consideration of Con- 
federate treasury notes. Parker v. 
Broas, 20 La. Ann. 167; Goodman v. 
McGehee, 31 Tex. 252. But see Chap- 
pell v. Doe, 49 Ala. 153 (where a deed 
recited a cash consideration, it could 
not be shown, in an action at law, 
that the consideration was Confed- 
erate money). (4) In part for ille- 
gal attorney’s fees. Macomb v. Wil- 
kinson, 83 Mich. 486, 47 NW 336. 

[b] Evidence of a particular ille- 
gal motive which induced the party 
to execute an instrument is not ad- 
missible where the instrument is 
founded on a sufficient legal consid- 


eravian Patterson v. Fowler, 22 Ark. 
396. 
[c] However, in a case where 


plaintiff executed notes to trustees, 
payment being conditioned only on 
construction of a railroad to M, and 
the trustees made a written assign- 
ment thereof to K, trustee, reciting 
that the consideration thereof was 
the benefit to be derived from con- 
struction of the road to such town, it 
was held that it could not be shown 
that part of the consideration was 
the invalid agreement that no depot 
should be between M and another 
town, by oral testimony that when 


the contract of assignment was exe-' 


cuted the person who represented K 
assured the persons who made the 
assignment that he would have K 
make such an agreement the next 
day. Hudson vy. Stuckey, 7 Ind. T. 
393, 104 SW 657;. Farrington  v. 
Stuckey, 7 Ind. T. 364, 104 SW 647. 

80. Pierce v. Cobb, 161 N. C. 300, 
77 SE 350, 44 LRANS 379. 

Sustaining instrument void on its 
face generally see infra § 1703. 

81. Ala.—Pique v. Arendale, 71 
Ala. 91; Potter v. Gracie, 58 Ala. 303, 
29 AmR 748; Murphy v. Mobile 
Branch Bank, 16 Ala. 90. 

D. C.—Droop v. Ridenour, 11 App. 
224: National Metropolitan Bank v. 
TAICZ Pen ee. tle 

Md.—Lawson v. Mullinix, 104 Md. 
156, 64 A 938; Mayfield v. Kilgour, 31 
Md. 240; Ellinger v. Crowl, 17 Md. 
361; Baxter v. Sewell, 3 Md. 334 [aff 
2 Md. Ch. 447]; Cole v. Albers, 1 Gill 
412. 

Mo.—Edwards vy. Latimer, 183 Mo. 
610, 82 SW 109; Yates v. Burt, 161 
Mo. A. 267, 148 SW 73. 

Oh.—Groves v. Groves, 65 Oh. St. 
442, 62 NE 1044 [dist Carter v. Day. 
59 Oh. St. 96, 51 NE 967, 69 AmSR 
757; Harrison v. Castner, 11 Oh. St. 
339: Mitchell v. Ryan, 3 Oh. St. 377]; 
Patterson vy. Lamson. 45 Oh. St. 77, 
12 NE 531; Vail v. McMillan, 17 Oh. 
St. 617; Burrage v. Beardsley, 16 Oh. 
438, 47 AmD 382; Steele v. Worthing- 
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that the consideration is of a different nature from 
that expressed would change the legal effect of the 
It is to be noted, however, that there are 
cases in which this distinction has not been ob- 
served,®? or has been expressly denied.** 
certainly seem proper, where a deed expresses mere- 
ly a nominal valuable consideration, to show a good 
consideration, such as natural love and affection, 
and such evidence has been admitted.*4 
has been held that notwithstanding a deed recites 
a money consideration it may be shown that it was 
in fact an advancement.*® 

h. Where Consideration Executory or 
Where the statement in a written in- 


It would 


Similarly it 


the consideration is more than a 


ton, 2 Oh. 182; Ossman v. Schmitz, 
24 Oh. Cir. Ct. 709; Williams v. Wil- 


liams, 2 Oh. Dec. (Reprint) 478, 3 
WestLMonth 258; Holmes v. Sulli- 
van, 9 Oh. Dec. (Reprint) 499, 14 


CincLBul 167. 

R. I.—Boston Floor Mach. Co. v. 
Looff, 103 A 626. 

S. C.—Latimer v. Latimer, 53 S. C. 
483, 31 SE 304; Garrett v. Stuart, 12 
SSE COR Oe5L 4. 

Eng.—Peacock v. Monk, 1 Ves. 127, 
27 Reprint 934. 

{a] Illustration—A deed from a 
father to his daughter in considera- 
tion of love and affection cannot be 
supported against a claimant under 
previous contract of sale from the 
father by evidence of a different and 
valuable consideration. Lawson vy. 
Mullinix, 104 Md. 156, 64 A 938. 

[b] Different consideration of 
same kind.—The rule stated in the 
text doés not require that the precise 
consideration must be proved as it 
may be recited, but any considera- 
tion greater or less, of the same 
kind, may be shown and will support 


the conveyance if otherwise fair. 
Pique v. Arendale, 71 Ala. 91. 
32. Ga.—Thompson vy. Cody, 100 


Ga. 771, 28 SE 669. 

Ind.—Jones v. Jones, 12 Ind. 389. 
Pe dae Dy aes tare Vi" Ryan, 3 Oh St 

Or.—Veiten v. Carmack, 23 Or. 282, 
31 P1658, 20. URAT TOI 

Ss. C.—U. S. Bank v. Brown, 11 S. C. 
Eq. 558, 30 AmD 380. : 


Wis.—Frame vy. Attermeier, 147 
Wis. 485, 133 NW 603. 
83. Cal.—Carty v. Connolly, 91 


Cal. 15, 27 PP 599° 'Coles* v. ‘Soulsby, 
Dit Cae ags 

Ind.—Nichols yv. Burch, 128 Ind. 
324,827 NE 737. 

Nebr.—Harman v. Fisher, 90 Nebr. 
688, 134 NW 246, 39 LRANS 157. 
as J.—Voigt v. Dowe, (Ch.) 70 A 

Oh.—Shehy v. Cunningham, 30 Oh. 
Cir. Ct. 212 [overr Cowden v. Cowden, 
ZSRODMCIP Cun Gr: 

Pa.—Lewis v. Brewster, 57 Pa. 
ree Miles v. Waggoner, 23 Pa. Super. 
432. 

Eng.—Pott v. Todhunter, 2 Coll. 76, 
33 EngCh 76, 63 Reprint 644. 

34. Dawson v. Briscoe, 97 Ga. 408, 
24 SE 157; Kenney v. Phillipy, 91 
Ind. 511; Lewis v. Brewster, 57 Pa. 
410. 

35. Conn.—Meeker v. Meeker, 16 
Conn. 383. : 

Iowa.—Finch v. Garrett, 102 Iowa 
381, 71 NW 429. 

La.—Gonor v. Gonor, 11 Rob. 526. 

N. J.—Speer v. Speer, 14 N. J. Eq. 
240. 

N. Y.—Palmer vy. Culbertson, 143 
INGORE Y 2 21 SP cee INGE LOO” 

N. C.—Barbee v. Barbee, 108 N. C. 
581, 13 SH 215, 109 N. C. 299, 13 SE 
792: ‘Johnson y. Taylor, 15 N. CG. 
aay, 

Oh.—Shelby v. Cunningham, 81 Oh. 
St. 289, 90 NE 805, 25 LRANS 1194; 
Williams v. Williams, 2 Oh. Dec. (Re- 
print) 478, 3 WestLMonth 258. 

Or.—Velten v. Carmack, 23 Or. 282, 
31 P 658, 20 LRA 101. 
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mere statement of fact or acknowledgment of pay- 
ment of a money consideration, and is of a contrac- 
tual nature, as where the consideration consists of 
a specific and direct promise by one of the parties 
to do certain things, this part of the contract can 
no more be changed or modified by parol or ex- 
trinsic evidence than any other part, for a party has 
the right to make the consideration of his agreement 
of the essence of the contract, and when this is. 
done the provision as to the consideration for the 


Va.—Bruce v. Slemp, 82 Va. 352, 
4 SE 692. 
36. U. S.—Vulcan Iron Works Co. 


v. Roquemore, 175 Fed. 11, 99 CCA 
V7 


Ala.—Able v. Gunter, 174 Ala. 389, 
57 S 464; Leftkovitz v. Gadsden First 
Nat. Bank,. 152 Ala. 521, 529, 44 S 
613 [cit Cyc]; Reynolds v. Reynolds, 
10 Ala. A. 420, 65 S 194 [certiorari 
den 187 Ala. 672, 65 S 1034]. 

Ark.—Ashley, ete., R. Co. v. Cun- 
ningham, 129 Ark. 346, 196 SW 798; 
Harris v. Trueblood, 124 Ark. 308, 
186 SW 836; Mott v. American Trust 
Co., 124 Ark. 70, 186 SW 631, 632 
[quot Cyc]; Williams v. Chicago, etc., 
R: Co., 109 Ark. 82, 87, 158 SW 967 
{cit Cyc]; Wallace v. Meeks, 99 Ark. 
350, 1388 SW 638. 

Cal.—Harding y. Robinson, 175 Cal. 
534.1668 808m, Si2y Lquot =Cyel; 
O’Brien v. Molinari, 15 Cal. A. 525, 
115 P 252; O’Erien v. Garibaldi, 15 
Cal, An dS 115 P7249. 

Colo.—Cheesman v. Nicholl, 18 
Colo. A. 174, 70 P 797. 

Fla.—Herrin v. Abbe, 55 Fla. 769, 
46 S 183, 18 LRANS 907. 

Ga.—Erosseau v. Jacobs’ Pharmacy 
Co., 23 SE 293; Coleman v. Barber, 
137 Ga. 22, 72 SE 399; Singer Sewing 
Mach. Co. v. Johns, 135 Ga. 22, 68 
SE 785; Krueger v. Simmons, 22 Ga. 
A. 210, 95 SE 718; Wallis v. Heard, 16 
Ga. A. 802, 86 SE 391; Kehoe v. 
Southern Pav. Constr. Co., 7 Ga. A. 
236, 66 SE 547. 

Ill—Romono Oolitic Stone Co. v. 
Missouri Valley Bridge, etc., Co., 173 
Tll. A. 534; Loeb v. Flannery, 148 
Til. A, 471. 

Ind.—Indianapolis Union R. Co. v. 
Houlihan, 157 Ind. 494, 60 NE 943, 54 
LRA 787; Western Pav., etc., Co. vy. 
Citizens’ St. R. Co., 128 Ind. 525, 26 
NE 188, 28 NE 88, 25 AmSR 462, 10 
LRA 770 [overr Welz v. Rhodius, 87 
Ind. 1,.44 AmR 747]; Conant v. Na- 
tional State Bank, 121 Ind. 323, 22 
NE 250; Pickett v. Green, 120 Ind. 
584, 22 NE 737; Smith v. Frantz, 59 
Ind. A. 260, 109 NE 407; Wabash R. 
Co. v. Grate, 53 Ind.. A. 583, 102 NE 
155; Hilgeman vy. Sholl, 21 Ind. A. 
86, 51 NE 728. 

Ind. T.—Farrington v. Stuckey, 7 
Ind. T. 364, 104 SW 647. 

Iowa.—Slump v. Blain, 177 Iowa 
239, 158 NW 491; Blumer v. Schmidt, 
164 Iowa 682, 146 NW 751. 

Kan.—Trice v. Yoeman, 60 Kan. 
742, 57 P 955; Milich v. Armour 
Packing Co., 60 Kan. 229, 56 P 1. 

Ky.—Richardson v. Isaacs, 118 SW 
1003; Gully v. Grubbs, 1 J. J. Marsh. 


387; Dohoney v. Columbia Bank, 10 
KyL 815. 

La.—Egan v. Hotel Grunewald Co., 
134 La. 740, 64 S ; Askew v. 
Parkers 1315 sua,.753, 60.87 233. 

Me.—Chaplin v. Gerald, 104 Me. 


187, 71 A 712; Hilton v. Homans, 23 
Me. 136. 

Md.—Rafferty v. Butler, 133 Md. 
430, 105 A 530; Schaun v. Brandt, 116 
Md. 560, 82 A 551; Bladen v. Wells, 
30 Md. 577. 

Mass.—Goldenberg v. Taglino, 218 
Mass. 357, 195 NE 883; Farquhar v. 
Farquhar, 194 Mass. 400, 80 NE 654. 

Mich.—Foley v. Grand Rapids, etc., 
R. Co., 168 Mich. 496, 497, 134 NW 
446 [cit Cyc]. 

Minn.—Kramer v. Gardner, 104 
Minn. 370, 874, 116 NW 925, 22 LRA 


EVIDENCE 


NS 492 [quot Cyc]; 
dick, 47 Minn. 367, 50 NW 245. 

Miss.—Dodge v. Cutrer, 101 Miss. 
844, 58 S 208 [overr suggestion of 
error 100 Miss. 647, 56 S 455]; Rogers 
v. Rogers, 43 S 4384 [cause on sug- 
gestion of error conditionally rein- 
stated 43 S 946]; Thompson v. Bry- 
ant, 75 Miss. 12, 21°S”665; Baum v. 
Lynn, 72 Miss. 932, 18 S 428, 30 
LRA 441. 

Mo.—White v. Schroetter, 208 Mo. 
537, 106 SW 521; Halferty v. Scearce, 
135 Mo. 428, 37 Sw 113, 255; General 
Acc., etc., Ins. Co. v. Owen Bldg. Co., 
195’ Mo. A. 371,192 SW 145; Miller 
v. Migsouri State L. Ins, Co., 194 Mo. 
Ax 20D un ESO. SW.) Logs) serin eer Vv. 
Geiser Mfg. Co., 177 Mo. A. 234, 162 
SW 645; McDaniel v. United R. Co., 
165 Mo, A. 678, 148 SW 464; Pile v. 
Bright, 156 Mo. A. 301, 137 SW 1017; 
Hurr v. Metropolitan St. R. Co., 141 
Mo. A. 217, 124 SW 1057;. Tate v. 
Wabash R. Co., 131 Mo. A. 107, 110 
SW 622; Culbertson v. Young, 86 Mo. 
A. 277; Williams v. Kansas City Sub- 
urban Belt R. Co., 85 Mo. A. 103; 
Davis v. Gann, 63 Mo. A. 425; Jack- 
son v. Chicago, ete., R. Co., 54 Mo. A, 
O28: Klein v. Isaacs, 8 Mo. A. 568. 

H.—Beach v. Steele, 12 N. H. 


oe 
N. Y.—Sturmdorf v. Saunders, 190 
N. ¥. 555, 838 NE 1132 [aff 117 App. 


Div. 762, 102 NYS 1042]; Emmett v. 
Penoyer, 151 N. Y. 564, 45 NE 1041 
[rev %6 “Hun 5515) "28" NYS» 234]; 


Hinckley v. New York Cent., etc., R. 
Co., 56 N. Y. 429; Cocks v. Barker, 
49 N. Y. 167; Sturmdorf vy. Saunders, 
Lis AND: Pive.t62, 02s NYS) e42. 
Delemater v. Bush, 45 HowPr 382. 

N. D.—Merchants’ State Bank v. 
Ruettell, 125 N. D. 519, 97 NW 853. 

Okl.—Reed v. Moore, 54 Okl. 354, 
154 P 348; McNinch v. Northwest 
Thresher Co., 28 Okl, 386, 100 P 524, 
138 AmSR 803. 

Or.—Elliott Contracting Co. v. 
Portland, §8 Or. 150, 171 P 760; Muir 
v, Morris; /80 .Or..378, 1540P 117 157 
P 785; Oregon Mill Co. v. Kirkpat- 
rick, 66 Ori, 21, 133, PP. 69: Dourlas 
County Bank v. Bloomer, 50 Or. 561, 
93 P 141; Sutherlin y. Bloomer, 50 
Or. 398, 468, 98 P 135 [cit Cyc]. 

S. C.—Gill v. Ruggles, 104 S. C. 461, 
89 SE 503; Gill v. Ruggles, 97 S. C. 
278, 81 SE 519. 

S. D.—Emerson-Brantingham Impl. 


OOs Vn BAG Zalero® 5s aD alias doe 
NW 575; Speer v. Phillips, 24 S. D. 
25%, 123 NW. 722. 

Tex.—Vansickle v. Watson, 103 


Tex. 37, 123 SW 112. [mod (Civ. A) 
114 SW 1160]; McCormick v. Kamp- 
mann, 102 Tex. 215, 115 SW 24 [rev 
(Civ. A’) 109 "SW , 4920355 Kahn™ vy, 
Kahn, 94 Tex. 114, 58 SW 825 [rev 
(Civ.. A.) 56 SW 946]; Schlag v. 
Johnson, (Civ. A.) 208 SW 369; De- 
lano v. Delano, (Civ. A.) 203 SW 
1145; Matheson y. C-B Live Stock 
Co., (Civ. A.) 176 SWi 734s" bucken- 
bach v. Thomas, (Civ. A.) 166 SW 
99; Bumpass v. Mitchell, 60 Tex. 
Civ. A. 361, 129 SW 194, 195 [quot 
Cyc]; International Land Co. v. 
Parmer, 58 Tex. Civ. A. 70, 123 SW 
196; Teague v. Teague, 31 Tex. Civ. 
A. 156; 71 SW .555: ‘Texas, ete:, Co. 
v. Lawson, 10 Tex. Civ. A. 491, 31 
SW 848; Weaver v. Gainesville, 1 
Tex. Civ. A. 286, 21 SW 317; Mere- 
dith, Vv. State,” 79" Text. Crea 27s loe 


Sayre v. Bur- 
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contract must stand upon the same plane as the 
other provisions of the contract with reference to 
conclusiveness and immunity from attack by parol 
or extrinsic evidence.*® 
the writing is complete upon its face, an additional 
executory consideration cannot be shown by parol,*’ 
or, as it is sometimes expressed, new terms cannot 
be engrafted into an agreement by parol under the 
guise of varying the consideration.*® 

When rule not applicable. 


For the same reason, where 


The rule excluding 


SW 204. 

ae pean. vy. Smith, 101 Wash. 
475, 172 P 542; Roberts v.. Stiltner, 
101 Wash. 397, "14172 P 738, 740 [quot 
Cyc]; Spokane Canal Co. vy: Coffman, 
61 Wash. 357, 112 P 383. 


Wis.—Hubbard v. Marshall, 50 
Wis. 322, 6 NW 497. 
“When the consideration is con- 


tractual, parol evidence is no more 
admissible to vary that than it is 
any other part of the written instru- 
ment.” Dodge v. Cutrer, 101 Miss. 
844, 845, 58 S 208. 

“We hold it to be the true rule 
upon the subject, that where a con- 
sideration expressed in a contract is 
something more than a mere ac- 
knowledgment of receipt, and is of 
a contractual nature, and such con- 
sideration is made of the essence of 
the contract, in such event parol 
evidence is no more competent to 
vary the terms of the consideration 
as thus promised or undertaken than 
it can be received to vary any other 
term of the contract.” Leftkovitz v. 
Gadsden First Nat. Bank, 152 Ala. 
521, 529, 44 S 613. 

La] A covenant to pay a certain 
sum, contained in a deed, cannot be 
varied or contradicted by parol evi- 


dence. Delemater v. Bush, 45 How 
PES ONSE Ye moocs 
{b] Assumption of debts.—Where 


the consideration recited is the as- 
sumption by the grantee of certain 
named debts of the grantor, parol 
evidence is not admissible to show 
the assumption of other debts. Walter 
v. Dearing, (Tex. Civ. A.) 65 SW 380. 

37. U. S.—Watkins Salt Co. v. 
Mulkey, 225 Fed. 739, 141 CCA 11. 

Ga.—Louisville, etc., R. Co. v. Will- 
banks, 133 Ga. 15, 65 SE 86, 24 LRA 
NS 3874, 17 AnnCas 860. 

Pre ae he ase V,, Bliss, (174 “Rls Ae 

Ky.—Castleman-Blakemore Co. v. 
Pickrell;* ete., Co; 163) Ky. 750" a74 
SW 749. 

Mass.—Edison Electric Tlum. Co. 
v. Gibby Fdy. Co., 194 Mass. 258, 80 
NE_ 479, 

Miss.—English v. New Orleans, 
etc., R. Co., 100 Miss. 575, 56 S 665 
[mod and suggestion of error overr 
100 Miss. 809, 57 S 223]. 

Wash.—Union Mach., ete. Co. v. 
Darnell, 89 Wash. 226, 154 P 183. 

38. U. S.—Watkins Salt Co. vy. 
Mulkey, 225 Fed. 789, 141 CCA 11; 
White v. Boyce, 21 Fed. 228. 

Cal.—Harrison v. McCormick, 89 
Cal. 327, 26 P 830, 23 AmSR 469. 

Conn.—Galpin v. Atwater, 29 Conn. 

Ind.—Conant v. Terre Haute Nat. 
State Bank, 121 Ind. 323, 22 “NE 
250 [quot with appr Western Pav., 
éte.,, Co: 7. ‘Citizens; St.eik. Coy, fas 
Ind. 525, 26 NE 188, 288 NE 88, 25 
AmSR 462, 10 LRA 1770]; Pickett v. 
Green, 120 Ind. 584, 22 NH 737; Mc- 
Clure v. Jeffrev, 8 Ind. 79. 

Iowa.—Welch vy. Horton, 73 Iowa 
250, 34 NW 840; Shepherd v. Gil- 
roy, 46 Iowa 193. 

Kan.—Willard  v. 46 
Kant b04" 2678 not. 

Ky.—Castleman-B?z akemore Co. v. 
163 Ky. 750, 174 


Ostrander, 


Pickrell, etc., Co., 
SW 749. 
eercgt Mace es v. Walker, 4 Gray 


Mich.—National Cash Register Co. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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parol evidence of a consideration different from a 
contractual one recited in the written instrument has 
no. application when it is evident that the instru- 
ments were executed in pursuance of a more com- 
prehensive agreement which the parties did not 


undertake to express in writing.*® 


oe a 85 Mich. 464, 48 NW 

Minn.—Berthold y. Fox, 13 Minn. 
501, 97 AmD 243. 

N. H.—Lear v. Durgin, 64 N. H. 
618, 15 A, 128. 

N. Y.—Durgin yv. Ireland, 14 N. Y. 
322; Kingsland vy. Haines, 62 App. 
Div. 146, 70 NYS 878. 

Oh.—Howard v. Thomas, 12 Oh. 


St. 201. 

“Tt is true that for some purposes 
parol evidence can be introduced to 
explain or amplify the consideration 
recited in a written contract; but 
this exception to the general rule 
does not permit proof of an oral 
agreement for the purpose of impos- 
ing an affirmative obligation on one 
of the parties of which there is no 
indication or suggestion in the writ- 
ten contract. If that were to be 
permitted on the theory of an in- 
quiry into the consideration of the 
contract, the rule respecting the fi- 
nality of, written contracts would ob- 
viously be abrogated. This was 
clearly stated in Howe v. Walker, 4 
Gray (Mass.) 318 (1855), when the 
court said: ‘Nor can you, under the 
guise of proving by parol the con- 
sideration of a written contract, add 
to or take from the other provisions 
of the written instrument. This 
would practically dispense ... with 
that sound rule of the common law 
which finds in the written contract 
the exclusive and conclusive evi- 
dence of the intent and agreement of 
the parties, and will not suffer such 
written contract to be varied or af- 
fected by any contemporaneous parol 
agreement.’” Watkins Salt Co. v. 
Mulkey, 225 Fed. 739, 744, 141 CCA 
11 


“The rule that oral evidence is ad- 
missible to vary the consideration, 
stated in a written contract, should 
not be extended to include every mo- 
tive that prompts the making of a 
contract. Here the alleged under- 
taking on the part of the defendant, 
though related in a way to the con- 
sideration, was purely contractual in 
its character and cannot be regarded 
as a part of the consideration with- 
in the meaning of the rule relied on. 
Where a contract is valid and com- 
plete in itself parol evidence of other 
terms should not be permitted under 
the mere guise of showing consid- 
eration.” Castleman-Blakemore Co. 
v. Pickrell, ete., Co., 163 Ky. 750, 
758, 174 SW 749. ; 

39. Street v. Roberts, 28 Tex. Civ. 
A. 222, 66 SW 1120. 

Writing not expressing entire 
agreement of parties generally see 
infra §§ 1715-1720. 

40. U. S.—Bell v. Bruen, 1 How. 
169, 11 L. ed. 89; The Addison E. Bul- 
jJard, 252 Fed. 241 [aff 258 Fed. 180]; 
Buckbee v. Hohenadel, 224 Fed. 14, 
139 CCA 478, LRA1916C 1001, AnnCas 
1918B 88; Wilson v. Higbee, 62 Fed. 
723; Butler v. The Arrow, 4 F. Cas. 
No. 2,237, 6 McLean 470, Newb. Adm. 
59; Phelps v. Clasen, 19 F. Cas. No. 
11,074, Woolw. 204. 


Ala.—Mobile County v. Linch, 73 | 
S 423: Bowles v. Lowery, 181 Ala. 
6036262 St eL0TH. Cassells—— Mille iv. 


Strator Bros. Grain Co., 166 Ala. 274, 
51 S 969; Birmingham R., etc., Co. 
v. Morris, 163 Ala. 190, 50 S 198; 
McGhee v. Alexander, 104 Ala. 116, 
16 S 148; Dexter v. Ohlander, 89 Ala. 
262, 7 S 115; Jenkins v. Cooper, 50 
Ala. 419; Mobile Mar. Dock, etc., Ins. 
Co. v. McMillan, 31 Ala. 711; Cowles 
vy. Garrett, 30 Ala. 341; Avery v. 
Turner, 3 Ala. A. 627, 57 S 255. 

Ariz.—Valentine v. Shepherd, 19 
Ariz, 24% 168 P 643;.R. H. Bur- 


EVIDENUE 
[§ 1570] 10. 


the admission of 


(2a°Cl Tele aie 


Construction of Language—a. In 


General. The parol evidence rule does not preclude 


parol or extrinsic evidence for the 


purpose of aiding in the interpretation or construe- 
tion of a written instrument,'? where the language 


of the instrument itself taken alone is such that it 


meister, etc. Co. v. Empire, etc., 
COG SSATIZG 15850 L Py 962: 
Ark.—Montgomery  v. Arkansas 


Cold Storage, etc., Co., 93 Ark. 191, 
124 SW 768; Boyd v. Lloyd, 86 Ark. 
169, 110 SW 596; Parker v. Norman, 
65 Ark. 333, 46 SW 134; Glanton v. 
Anthony, 15 Ark. 548. 

Cal.—Balfour v. Fresno Canal, etc., 
Co., 109 Cal. 221, 41 P 876; Albion 
Lumber Co. v. Lowell, 20 Cal. A. 
782, 130 P 858, 864. 

Colo.—Prowers v. Nowles, 42 Colo. 
442, 94 P 847; Rhodes v. Wilson, 12 
Colo. 65, 20 P 746; Mulligan y. Smith, 
13! Coles A. 231,57 P 7318 

Conn.—Smith vy. David B. Crockett 
Co., 85 Conn. 282, 82 A 569, 39 LRA 
NS 1148; Malleable Iron Works v. 
Pheenix Ins: Co., 25 Conn. 465; Bald- 
win v. Carter, 17 Conn. 201, 42 AmD 
735; Brown v. Slater, 16 Conn, 192, 
41 AmD 136. 

Del.—Brinser v. Fidelity Trust Co., 
24 Del. 220, 75 A 792: 

D. C.—Downs v. Bankhead, 44 App. 
101; Whelan v. McCullough, 4 App. 
58; Rogers v. Garland, 19 D. C. 24. 

Bla,—Atlanta, tei» eRe .Co. sv: 
Thomas, 60 Fla. 412, 53 S 510; Bass 
vs (0? Berry,” 59 Bla. 159; 5145S 597; 
Robinson vy. Barnett, 18 Fla. 602, 43 
AmR 327. 

Ga.—Andrews v. Stulb, 145 Ga. 826, 
90 SE 59; Parks v. Hailey, 142 Ga. 
391, 88 SE 100; Sterling Cycle Works 
v. Willingham, 109 Ga. 559, 35 SE 
55; Wheelwright v. Aiken, 92 Ga. 
394, 17 SE 610; Johnston v. Patter- 
son, 86 Ga. 725, 13 SH 17; Brown v. 
Doane, 86 Ga. 32, 12 SH 179, 11 LRA 
381; Hill v. John P. King Mfg. Co., 
79 Ga. 105, 3 SE 445; Savannah, etc., 
Ri Co. ys CCollins, AT 7.Gawor67 oS 
416, 4 AmSR 87; Turner v. Berry, 74 


Ga. 481; Barrett v. Powell, 63 Ga. 
552; Bland v. Strange, 52 Ga. 93; 
Armistead v. McGuire, 46 Ga. 232; 


Williams v. Waters, 36 Ga. 454. 

Ida.—Johansen vy. Looney, 30 Ida. 
123, 163 P 303; Vincent v. Larson, 1 
Ida. 241. 

Ill.—Razor v. Razor, 142 Ill. 375, 
31 NE 678 [aff 39 Ill. A. 527]; Ker- 
shaw v. Kershaw, 102 Ill. 307; Dur- 
ham v. Gill, 48 Ill. 151; Thomas v. 
Wiggers, 41 Ill. 470; General Fire Ex- 
tinguisher Co. v. Seymour, 204 Ill, A. 
198; Briggs v. Reynolds, 176 Ill. A. 
420; Chambers v. Prewitt, 71 Ill. A. 
119 sfatt 2720 TM 62536507 NE 0457; 
Brown, etc., Co. v. Sampson, 44 Ill. 
A. 308. 

Ind.—Cravens v. Eagle Cotton Mills 
Co., 120 Ind. 6, 21 NE 981, 16 AmSR 
298; Martindale v. Parsons, 98 Ind. 
174; Johnson y. Wabash, etc., Plank- 


Road Co., 16 Ind. 389; Heaston v. 
Squires, 9 Ind. 27; Globe, etc., F. 
Ins: ) Co vo Hamilton ics.) 116 


NE 597; Robbins v. Brazil Syndicate 
R., ete., Co., 63 Ind. A. 455, 114 NE 
707; Ames v. Ames, 46 Ind. A. 597, 
91 NE 509; Semon v. Coppes, etc., 
Co., 35 Ind. A. 351, 74 NE 41, 111 Am 
SRe 171. 

Iowa.—Gardner v. Kiburz, 168 NW 
814; Kvamme v. Barthell, 144 Iowa 
418, 118 NW 766, 31 LRANS 207; 
Breen v. Mayne, 141 Iowa 399, 118 
NW 441; Van Husen vy. Omaha 
Bridge, ete., R. Co., 118 Iowa 366, 92 
NW 47; Green Bay Lumber Co. v. 
Thomas, 106 Iowa 420, 76 NW 749; 
Bigelow v. Wilson, 77 Iowa 603, 42 
NW 501; Des Moines County v. 
Hinckley, 62 Iowa 637, 17 NW 915; 
Taylor v. Galland, 3 Greene 17. 

Kan.—Mason v. Ryus, 26 Kan. 464; 
Shepard v. Haas, 14 Kan. 443; Bab- 
cock v. Deford, 14 Kan. 408; Simp- 
son vy. Kimberlin, 12 Kan. 579. 

Ky.—Macpherson yv. Bacon, 180 Ky. 
773, 203 SW 744; Johnson v. Tackitt, ¢ 


173 Ky. 406, 191 SW 117; Goolrick v. 
Wallace, 154 Ky. 596, 157 SW 920, 49 
LRANS 789; Schuster v. Snawder, 
101 SW 1194, 31 KyL 254; Edrington 
v. Harper, 3J.J. Marsh. 353, 20 AmD 
145; Baker vy. Talbott, 6 T. B. Mon. 
179; Collins v. Alvery, 10 KyL 985. 
La.—Napoleonville Bank yv. Knob- 
loch, 144 La. 100, 80 S 214; Marks v. 
Loewenberg, 143 La. 196, 78 S 444; 
Campbell v. Short, 35 La. Ann. 447; 
Lallande v. Lee, 9 Rob. 514. 
Me.—Auburn First Nat. Bank v. 
Manser, 104 Me. 70, 71 A 134; Lancey 
v. Phoenix F. Ins. Co., 56 Me. 562. 
Md.—Koogle v. Cline, 110 Md. 587, 
73 A 672, 24 LRANS 413; Chesa- 
peake Brewing Co. v. Goldberg, 107 
Md. 485, 69 A 37, 15 AnnCas 879; 
Fryer v. Patrick, 42 Md. 51; Criss v. 
English, 26 Md. 553; Murray v. 
Spencer, 24 Md. 520. 
Mass.—Whidden vy. Jordan, 215 
Mass. 189, 102 NE: 436; Derby Desk 
Co. v. Conners Bros. Constr. Co., 204 
Mass. 461, 90 NE 543; Matthews v. 
Westborough, 134 Mass. 555; Swett 
v. Shumway, 102 Mass. 365, 3 AmR 
471; Knight v. New England Worsted 


Co.; 2 Cush. 271; Woster -v.' U; 

Insurance Co., 11 Pick. 85. 
Mich.—R. L. Polk Printing Co. v. 

Smedley, 155 Mich. 249, 118 NW 


984; Saginaw Milling Co. v. Mower, 
154 Mich. 620, 118 NW 622; Peo. v. 
Messer, 148 Mich. 168, 111 NW 854; 
Stoddard Mfg. Co. v. Miller, 107 Mich. 
51, 64 NW 948; Jenkinson vy. Monroe, 
61 Mich. 454, 28 NW 6638; Facey v. 
Otis, 11 Mich. 213; Norris v. Shower- 
man, 2 Dougl. 16. 

Minn.—Pulaski Hall Assoc. v. New 
York American Surety Co., 123 Minn. 
222, 148 NW 715; King v. Merriman, 
38 Minn. 47, 35 NW 570; Baldwin v. 
Winslow, 2 Minn. 213. 

Miss.—A®tna Ins. Co. v. Smith, 117 
Miss. 327, 78 S 289, LRA1918D 1158; 
Kerl v. Smith, 96 Miss. 827, 51 S 3; 
Heirn v. McCaughan, 32 Miss. 17, 66 
AmD 588. 

Mo.—Interior Linseed Co. v. Beck- 
er-Moore Paint Co., 2738 Mo. 433, 202 
SW 566 [rev 190 Mo. A. 1, 175 SW 
308]; National Bank of Commerce v. 
Flanagan Mills, ete, Co., 268 Mo. 
547, 188 SW 117; Edwards v. Smith, 
63 Mo. 119; Washington Mut. F. Ins. 
Co. v. St. Mary’s Seminary, 52 Mo. 
480; Sanderson v. Drake, (A.) 196 
SW 1049; Coffman vy. Saline Valley R. 
Co., 183 Mo. A. 622, 167 SW 1053; 
Stover v. Springfield, 167 Mo. A. 328, 
152 SW 122; Renfro v. Metropolitan 
L. Ins. Co., 148 Mo. A. 258, 129 SW 
444; State v. Cabanne, 14 Mo. A. 455. 


Pa a clk ie v. Holter, 1 Mont. 
Nebr.—Doll v. Getzschmann, 96 


Nebr. 370, 183 NW 417, AnnCas1913A 
880; Modern Woodmen Acc. Assoc 
v. Kline, 50 Nebr. 345, 69 NW 943. 

s N. H.—Grant v. Lathrop, 23 N. H. 
Ms ‘ 
N. J.—Ryer v. Turkel, 75 N. J. L. 
677, 70 A 68; Torrey v. Thayer, 37 
N. J. L. 339; Sandford v. Newark, 
etc., R. Co., 37 N. J. L. 1; Morris, etc., 


R. Co. v. Bonnell, 34 N. J. L. 474; 
Prudential Ins. Co. of America v. 
Merris, (Ch.) 70 A 924; Ackens vV. 


Winston, 22 N. J. Hq. 444. 

N. M.—Hill v. Hart, 23 N. M. 226, 
167 P 710; Miller v. Preston, 4 N. M. 
314, PP 565: 

N. Y.—Barney v. Forbes, 118 N. Y. 
580, 23 NE 890; Hill v. Miller, 76 
N. Y. 32; Knapp v. Warner, 57.N. Y. 
668; Field v. Munson, 47 N.Y. 
221; Blossom v. Griffin, 13 N. Y. 569, 
67 AmD 75; La Chicotte v. Richmond 


R., ete, Co., 15 App. Div. 380, 44 
NYS 75; Howlett v. Howlett, 56 
Barb. 467; Spencer .v. Babcock, 22 
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does not clearly express the intention of the parties 
Such evidence is 
admitted not to add bo: or detract from the writ- 


or the subject of the agreement. 
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parties is.f4 


ing, but merely to ascertain what the meaning of the 


Barb. 326; Harnickell v. Brown, 45 
ND Ye Super. 350; Tochman v. Brown, 
Dou ING avs Super. 409; De Wolf v. 
Crandall, 1 Sweeny 556; Henry v. 
Agostini, 12° Mise,; 15, 33 NYS 37; 
Sire v. Rumbold, 11 NYS 734 {aft 14 
NYS. 925]; Wilson v. Troup, 2 Cow. 
195, 14 AmD 4583 
Livingston, 4 Johns. Ch. 144. 

N. C.—American Potato Co. v. Jen- 
ette, 172 N. C. 1, 89 SE 791; Adickes 
v. Drewry, 171 N. C667; 89 SE 28; 
Layton v. Hiba Mfg. Co., 161) N.C 
482, 17 SE 677; Ivey v. Bessemer City 
Cotton Mills, 143 N. C. 189, 55 SE 
613; Echerd v. Johnson, 126 N. C. 
409, 35 SE 1036; Richards v. Schleg- 


elmich, 65 N. ron 150; Davis v. Mor- 
gan, 64 NG iG. 570% 
Oh.—Masters v. Freeman, 17 Oh. 


St. 323; Kelsey v. Hibbs, 13 Oh. St. 
340; Hartman v. Midland Tract, ‘Cot; 
27 Oh. Cir. Ct. 664; Highland Buggy 
Co. v. Parker, 27 ‘Oh. Cir. Ct. 115; 
Wright v. Merchant, 2 Oh. Dec. (Re- 
print) 742, 5 WestLMonth 194. 

Okl.—La Fayette v. La Fayette, 
166 P 169; McKenna v. J. S. Terry 
Constr (Cos, (3538 (OK. 1202,7155 RP b1Lssis 
Barricklow v. Boice, 50 Okl. 260, 150 
P 1094; Cohee v. Turner, 37 Okl. 778, 
132), P1082: 

Or.—Bernitt v. Marshfield, 89 Or. 
556, 174 P 1153; Oliver v. Oregon 
Sugar Co., 42 Or. 276, 70 P 902. 

Pa,—Chaplin v. Griffin, 252 Pa. 271, 
97 A 409, AnnCas1918C 787; Caley v. 
Philadelphia, ete., R. Co., 80 Pa. 363; 
Chicago Cottage Organ Co. v..Mc- 
Manigal, 8 Pa. Super. 682; Block v. 
Dowling, 7 Pa. Dist. 261, 20 Pa. Co. 
489; Birchfield v. Castleman, Add. 
181. $ 

R. I.—Chase v. Cram, 39 BR. 1.,.83, 
97 A 481, LRA1918F 444 [decree mod 


97 A 802]. 
S. C.—Scott v. Atlantic Coast Line 
Ry .Cosnil99 S.4Cr Alle 966 SHii805; 


Forbes v. Pearson, 87 S. C. 67, 68 
SE 964; Willis v. Hammond, 41 S. C. 
153, 19 SE 310; Lowndes v. King, 1 
Ss. C. 102; Church of Advent v. Far- 
row, 28 S. C. Hq. 878; Cannon v. 
Mitchell, 2 S. C. Eq. 320. 

Ss. D.—-Korte Vv. TONeill, 34 S. D. 
241, 148 NW 12; Kimm y. Wolters, 
28 8. D. 255, 133 NW 277. 

Tenn.—Taylor v. Neblett, 4 Heisk. 
491. 

Tex.—Converse v. Langshaw, 81 
Tex. 275; Horne v. Chatham, 64 Tex. 
36; Masterson v. Goodlett, 46 Tex. 
402; Hamman vy. Keigwin, 389 Tex. 
34; Bender v. Pryor, 31 Tex. 341; 
Epperson v. Young, 8 Tex. 135; 
Franklin v. Mooney, 2 Tex. 452; Law- 
ton v. Nesbit, (Civ. A.) 206 SW 227; 
Hodge v. Ft. Worth, (Civ. A.) 196 
SW 588; Corbin v. Booker, (Civ. A.) 
184 SW 696; Low v. Low, (Civ. A.) 
172 SW 590; Stengel v. Assur. Co., 
(Civ. A.) 147 SW 1193; Hammond v. 
Martin; 15 Tex. Civ. A. 570, 40 SW 
347; Kelley v. Collier, 11 Tex. Civ. 
A. 353, 32 SW 428. 

Utah.—Burt v. Stringfellow, 45 
Utah 207, 143 P 234; Caine v. Hagen- 
barth, 37 Utah 69, 106 P 945; Brown 
v. Markland, 16 Utah 360, 52 P 597, 
67 AmSR 629. 

Vt.—Young v. Young, 59 Vt. 342, 
10 A 528; Lawrence v. Dole, 11 Vt. 
ae Campbell v. Hyde, 1 D. Chipm. 
6 


Va.—Hoster’s Committee v. Zoll- 
man, 122 Va. 41, 94 SH 164; Shenan- 
doah Land, etc., Co. v. Clarke, 106 
Va. 100, 55 SE 561; Knick v. Knick, 
Tor Va. 12% 

Wash.—Bookhout v. Vuich, 101 
Wash. 511, 172 P 740; Holland-North 
America Mortg. Co. v. Masters, 94 
Wash. 542, 162 P 995; Boynton: v. 
Johnson, 68 Wash. 570, 123 P 522; 
Moses Land Scrip, ete:, Co. v. Stack- 


Keisselbrack Vv. | 


Gibbs Lumber Co., 56 Wash, 529, 106 
P 207; Moran Bros. Co. hiv. Pacific 
Coast Casualty Co., 48 Wash. 592, 94 


P 106; Carr vy. Jones, 29 Wash. 738, 
69 P 646. 

W. Va.—Collins v. Degler, 74 W. 
Va. 455, 82 SE 265; Crawford v. 


Workman, 64 W. Va. L0, 61 SE 319; 
Bent v. Trimboli, 61 W. Va. 509, 56 SE 
881; Clayton v. Gilmer County Cty 
58 W. Va. 253, 52 SH 103, 2 LRANS 
598; Uhl v. Ohio River R. Co., 51 
W. Va. 106, 41 SE 340; Thomas yv. 
Linn, 40 W. Va. 122, 20 SE 878; Cris- 
lip v. Cain, 19 W. Va. 483. 

Wis.—McGinty v. Brotherhood of 
Railway Trainmen, 166 Wis. 838, 164 
NW 249; Walter Bros. Brewing Co. 
v. Kluck, 157 Wis. 388, 147 NW 
359; Boden v. Maher, 105 Wis. 539, 
81 NW 661; Roe v. Bacheldor, 41 Wis. 
360; Merriam v. Field, 29 Wis. 592. 

Eng.—Néw Zealand Bank vy. Simp- 
son, [1900] A. C. 182; McCollin v. 
Gilpin, 6 @. B. D. 516; Atty.-Gen. v. 
Clapham, 4 De G M. & G. 591, 53 
EngCh 4638, 43 Reprint 638 [rev 
10 Hare 540, 44 EngCh 5238, 68 Re- 
print 1042]; Pharoah y. Lush, 2 F. & 
B...721;; Rex: vii Laindon, 81. Ri 379, 
101 Reprint 1444; Chadwick vy. Burn- 
ley, 12 Wkly. Rep. 1077. 

Can.—Cote v. Stadacona Ins. Co., 
6 Can. S.).C. 193; Poulin v. Thibault, 
2 RevdeLegis 332. 

N. B.—Currier vy. Crosby, 17 N. B. 
464. 

Ont.—Brady v. Sadler, 17 Ont. A. 
365 [allowing app on other grounds 
16 Ont. 49]; Harris v. Moore, 10 Ont. 
A. 10; Re Co-operative Cycle, etc., 
So.. 1 OntWR 778; McAdie v. Sills, 
24 UwGitCe B. 606. 

Que.—Prior v. Atkinson, 19 Que. 
Super. 210; Walker v. Brown, 19 
Que. Super. 23; Garth v. Woodbury, 
PLT unl 43q hat) Ds vCw43sik 

fa] Thus parol evidence may be 
admitted: (1) To determine whether 
a writing indicates a contract or a 
mere memorandum. Martin Vv. 
Thrower, 3 Ga. A. 784, 60 SE 825. (2) 
To ‘determine whether an instrument 
was intended as a deed or as a will. 
ren v. Low, (Tex. Civ. A.) 172 SW 
oO . 

[b] Apparent discrepancies may 
be explained by parol. Hindle v. 
Holcomb, 34 Wash. 336, 75 P 873. 

{c] Trade rule.—Where a_ trade 
rule, which was part of a contract, 
was ambiguous, oral proof was prop- 
erly admitted to elucidate it. Walker 
Grain Co. v. Blair El. Co., 254 Fed. 
422, 166 CCA 54. 

41. U. S.—Pennsylvania Casualty 
Co. v. Whiteway, 210 Fed. 782, 127 
CCA 382. 

Ark.— Montgomery Vv. Arkansas 
Cold Storage, ete., Co., 93 Ark. 191, 
124 SW 768; Dugan v. Kelly, 75 Ark. 
55, 86 SW 831. 

Colo.—McFadden v, Pyne, 46 Colo. 
319, 104 P 491. 

Ind.—Robbins v. Brazil Syndicate, 
Ri, etei, Cop 68: IndwiA. 456,114 NE 
707. 

Mo.—Interior Linseed Co. v. Beck- 
er-Moore Paint Co., 273 Mo. 433, 202 
SW 566; National Bank of Com- 
merce v. Flanagan Mills, ete., Co., 
268 Mo. 547, 188 SW 117; Blumen- 
thal v. Blumenthal, 251 Mo. 693, 158 
Sw 648; Ideal .Pump, etc., Co. ‘v. 
American Cent. Ins. Co., 167 Mo. A. 
566, 152 SW 408; Stover v. Spring- 
field, 167 Mo. A; 328, 152 SW 122; 
St. Nicholas Hotel Co. v. Meyer- 
Schmid, ete., Grocer Co., 140 Mo. A. 
592, 120 SW 714; Wheless v. Meyer- 


Schmidt Grocer Co., 140 Mo. A. 572, 
120 SW 708. 
Nebr.—In re Enyart, 100 Nebr. 


337, 160 NW..120. 
N. Y.—Hinnemann v. Rosenback, 
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Thus a written instrument is open to 
explanation by parol or extrinsic evidence when it 
is expressed in short and incomplete terms,‘ or is 


39 N. Y. 98; H. M. Weill Co. v. Crev- 
eling, 181 "App. Div. 282, 168 NYS 
385 [aff 223 N. Y. 672 mem, 119 Niuv 
1048 mem]; Morrison v. American 
Tel., etc., Co., 126 App. Div. 575, 110 
NYS 801; Blumenthal Vv. Littlefield, 
155 NYS "203. 

Pa.—Cox v. Wilson, 25 Pa. Super. 
635. 

Tex.—Cook v. Smith, 107 Tex. 119, 
174 SW 1094; Hodge v. Ft. Worth, 
(Civ. A.) 196, SW 583; Self v. Albany 
Nat. Bank, (Civ. A.) 187 SW 982. 

“Hvicerce to explain an ambiguity, 
establish a custom, or show the 
meaning of technical terms and the 
like, is not regarded as an exception 
to the general rule, because it does 
not contradict or vary the written 
instrument, but simply places the 
court in the position of the parties 
when they made the contract and 
enables it to appreciate the force of 
the words they used in reducing it 
to writing. It is received where 
doubt arises upon the face of the 
instrument as to its meaning, not to 
enable the court to hear what. the 
parties said, but to enable it to 
understand what they wrote, as they 
understood it at:the time.” Thomas 
Veil Seutt, w127EN. OY 13 32414027 wN 
961 [quot Murdock v. Gould, 193 
N. Y. 369, 375, 86 NE 12: (rev 120 
App. Div. 888, 105 NYS 1132)]. 

[a] Illustration.—Where a party 
to a contract undertook to take a 
certain sum in money and “Five 
hundred dollars in an order on W,” 
this language did not necessarily 
mean that the order was to be pay- 
able in money, and it might be shown 
by parol that the order was to be 
for materials of the value stated. 
Penner v. Rosenback, 39 N. Y. 

[b] Testimony of an abstracter 
explanatory of his system and of 
what is indicated by the want of 
any entry under the “remarks” 
column, is not incompetent as being 
at variance with the abstract. Rob- 
bins v. Ginnochio, (Tex. Civ. A.) 45 


SW 34. 

42. U.S.—Porto Rico Sugar Co. v. 
Lorenzo, 222 (U. S. 481, 32 SCt 133, 
56) Liaw edo 27% 

Ala.—Roykin v. Mobile Bank, 72 
Ala. 262, 47 AmR 408. 

Conn.—Murphy Vv. 84 
Conn. 420, 80 A 295. 

Ga.—Leffier Co. v. Dickerson, 1 Ga.. 
A. 63,.5%°SE 911, 

Tll.—Stone v. Mulvaine, 217 Ill. 40, 
75 NE 421 [aff 119 Ml. A. 443]: 
Hathway v. Smith, 187 Ill. A. 128; 
Scott v. Schnadt, 70 Ill. A. 25. 

Towa.—McEnery v. McEnery, 110 
Iowa 718, §0 NW 1071. 

Me.—Auburn First Nat. Bank vy. 
Manser, 104 Me. 70, 71 A 134. 


Schwaner, 


Minn.—Head v. Miller, 45 Minn. 
446, 48 NW 192 
Miss.—Shackelford v. Hooker, 54’ 


Miss. 716. 
phate -—Amonett v. Montague, 63 Mo. 
N. M.—Miller v. Preston, 4 N. M. 
Si457 Ltt Pe 565s 
N. Y.-Federal Heating Co., Inc. v. 
Buffalo, 163 NYS 336 [mod on other 
grounds 182 App. Div. 128/170 NYS 
515]; Smith v. Herring- -Hall- Marvin 
Safe Co., 115 NYS 204. 
Pa.—Wingate v. Mechanics’ Bank, 
LOP Paw a04: 
Tex.—Rawls v. Pool, (Civ. A.) 135 


SW 247. 

[a] Short entries in a bank book 
may be explained by parol. Win- 
gate v. Mechanics’ Bank, 10 Pa. 104. 

{b] Date of payment.—Where a 
note dated March 25, 1904, is made 
payable on “the ist day of Novem- 
ber,” parol testimony is admissible 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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fairly susceptible of two constructions,‘* or where 
the language employed is vague, uncertain, obscure, 


to show the actual date intended. 
Leffler Co. v. Dickerson, 1 Ga. A. 63, 
57 SE 911. 

43. Cal.—Millet v. Taylor, 26 Cal. 
A. 161, 146 P 42. 

11l.— American Ins. Co. v. Meyers, 
118 Ill. A. 484. 

ind.—Driscoll v. Penrod, 176 Ind. 
19, 3965 NE 313) 
iret -—Babcock v. Deford, 14 Kan. 

Mass.—Callender, ete., bo. yv. Flint, 
187 Mass, 104, 72 NE 345. 

Mo.—Interior Linseed Co. v. Beck- 
er-Moore Paint Co., 273 Mo. 433, 202 
SW 566; Phillips v. Barnes, 105 Mo. 
A. 421, 80 SW 43. 

N. J.—New Jersey Produce Co. v. 
Gluck,:79 Ni Jf Ls 116,74 A 443. 

N. C.—Graham vy. Hamilton, 27 
N. C. 428. 

Oh.—Baker Motor Vehicle Co. v. 
Price,’ 23 Oh. Cir.’ Ct. °N/ 'S.2 408: 

Tex.—Tom v. Henderson, (Civ. A.) 
182 SW 698. 

Utah.—Brown v. Markland, 16 
Utah 360, 52 P 597, 67 AmSR 629. 

Ww. Va.—Findley v. Armstrong, 23 
Waa Vat bs, 

Wis.—Klueter v. Joseph Schlitz 
Brewing Co., 143 Wis. 347, 128 NW 
43, 32 LRANS 383. 

{a] Where a wYiting is deficient 
in punctuation, and the sense may be 
varied as the punctuation is one way 
or another, extrinsic evidence may 
be introduced to explain its meaning. 
Graham v. Hamilton, 27 N. C. 428. 


44, U. S.—Van Syckel v. Arsuaga,. 


23% U.S. 601, 34"°SCt 2638, 58 IL. ‘ed. 
393; Union Bank v. Hyde, 6 Wheat. 
572, 5 L. ed. 333; Peters v. McLaren, 
218 Fed. 410, 134 CCA 198; Fairbanks 
v. Nelson, ‘917. ~Fed. 218, 133 ECA 


212; Keene v. Aatna L. Ins. C€0:;- 213 
Fed. 893; Standard Scale, etc., Co. 
v. Reiter, 199 Fed. 91, 120 CCA 141 


[aff 227 Fed. 414, 142 CCA 110]; 
Crosley v. Reynolds, 196 Fed. 640, 116 
CCA 314; Nease v. Coal, etc., R. Co., 
195 Fed. 987; Henry Paper Co. v. 
Columbia Paper Bag Co., 185 Fed. 
464, 107 CCA 534; Lorraine Mfg. Co. 
v. ‘Oshinsky, 182 Fed: 407 [rev on 
other grounds 187 Fed. 120, 109 CCA 
38]; Haas v. Hamburg-Bremen F. 
Ins. Co., 181 Fed. 916, 104 CCA 354; 
Tweedie Trading Co. v. Laguna Co., 
178 Fed. 368; S. M. Hamilton Coal 
Co. v. New York, etc., Coal, etc., Co., 
160 Fed. 75, 87 CCA 981; Crittenden 
v. Cobb, 156 Fed. 5353 Lindblom v. 
Fallett, 145 Fed. 805, 76 CCA 369; 
Wolff v. Wells, 115 Fed. 32, 52 CCA 
626; Wilson v. Higbee, 62 Fed. 723; 
MOOTE Vel. Sa LEY Ct. Cl 7. 

Ala.—Mobile County v. Linch, .73 
S 423; Sey v. Riddle, 171 Ala. 
350, 4 641; Cassells’ Mills v. 
Strater Bepg Grain Co., 166 Ala. 274, 
51 S 969; Gunn yv. Clendenin, 68 Ala. 
294; Drake v. Goree, 22 Ala. 409; 
Hogan v. Reynolds, 8 Ala. 59; Tate 
vy. Cody-Henderson Co., 11 array 
ah0, 66 S 837; Louisville, étc.;) KR. -Co. 

. Williams, (A.) 56 S 865. 

Agia Case Threshing Mach. Co. v. 
Southwestern Weneer Co., 135 Ark. 
607, 205 SW 978; Breining v. Lip- 
pincott, 129 Ark. 406, 196 SW 795; 
Burbridge v. Arkansas Lumber Co. 
118 Ark. 94, 178 SW 304; English 
v. Shelby, 116 Ark. 212 172 Sw 817. 

Cal.—Payne v. Neuval, 155 Cal. 46, 
99 P 476; Daly v. Ruddell, alana. 
03/61 b eee AU) P 784. Baker v.' Clark, 128 
Cally 8560 P 677; Reamer v. Ne- 
smith, 34 Cal. 624; Bailey v. Moshier, 
35 Cal. A. 345, 169 P 913; Millet v. 
Taylor, 26 Cal. A. alka 146 P 42; 
Swank v. Roberts, 24 ‘Cal. A. 730, 
142 P 104; Bonslett v. Butte County 
Ganal Co., 18 Cal. A. 149, 122 P 821. 


Colo. —Hardwick v. McClurg, 16 
-Colo. A. 354, 65 P 405. 
Conn. _Jacobson v. Hendricks, 83 


Conn. 120, 75 A 85; Adams v. Turner, 
73 Conn. 38, 46 A ‘247. 

Py; C.—Downs vy. Bankhead, 44 App. 
101; N. M. Minnix Co. v. L. c. Smith, 
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etc., Typewriter Co., 33 App. 357; 
Whelan v. McCullough, 4 App. 58. 


Fla.—Atlanta,  ete., PEI CORS FY. 
Thomas, 60 Fla. 412,” 53 S 510; Ja- 
core v. Parodi, 50 Fla. 541, 39 S 

Gac—Sparta First Nat. Bank~ v. 
Hancock Warehouse Co., 142 Ga. 99, 


82 SE 481; Novelty Hat Mfg. Co. v. 
Wiseberg, 126 Ga. 800, 55 SE 923; 
Forsyth Mfg. Co. v. Castlen, 112 Ga: 
199, 37 SE 485,.81 AmSR 28; Follen- 
dore Vv. Follendore, L110 Gai 359, 35 
SE 676; Tumlin vy. Perry, 108 Ga. 
520, 34 SE 171; University Bank v. 
Tuck, 96 Ga. 456, .23 SE 467; May- 
nard v. Render, 95 Ga. 652, 728 SE 
194; American Exch. Nat. Bank Vv. 
Georgia Constr., etc., Co., 87 Ga. 651, 
13 SE 505; Johnston v. Patterson, 86 
Ga. 725, 13 SE 17; Boyer v. Ausburn, 
64 Ga. 371; Partin v. Edwards, 17 Ga. 
A. 834, 88 SE 745; McCook v. Halli- 
burton-Myers Co., 14 Ga. A. 381, 80 
SE 863; Doctor Shoop Family Medi- 
cines CoO: We Clittord wt) wGan A.) 49k, 
75 SE 822; Cable Co. v. McFeeley, 7 
Ga. As 435, 66 SE 1103; Bing v. 
Kingston Bank, 5 Ga. A. 578, 63 SE 
652; Martin v. Thrower, 3 Ga. A. 
784, 60 SE 825. 
, Ill.—Chicago Auditorium Assoe. v. 
Fine Arts Bldg. Corp., 244 Ill. 532, 
91 NE 665, 18 AnnCas 2538; Chicago 
Title, ete., Co. v. Sagola Lumber Co.. 
242 Ill. 468,90 NE 282; Stone v. Mul- 
vaine, 217 Ill. 40, 75 NE 421 [aff 119 
Ill. A. 443]; Stevens v. Wait, 112 Ill. 
544; Heirsch v. Lorimer, ete., Co., 
196 Ill. A. 564; Buyers Index Pub, 
Co. ‘v. Triner Scale, etc.; Co., 194 Tll. 
A. 427; Nicholson v. Nicholson Coal 
Co., 190 Ill. A. 607; Petrea v. Hed- 
iger, 173 Ill. A. 203; Salt Fork Coal 
Co. v. Eldridge Coal Co., 170 Ill. A. 
268; Chambers v. Prewitt, 71 Ill. A. 
119 aff 172, Ti. . 615, 50: NEY 145). 
Ind.—Alexander v. Capitol Lum- 
herCoy a Us t Sind. 45274 LO ON 25s 
Burke v. Mead, 159 Ind. 252, 64 NE 
880; Cross v. Pearson, 17 Ind. 612; 
Intérnational Harvester Co. of 
America v. Haueisen, (A.) 118 NE 


320; Smith v. Toth, 61 -Ind. A‘. 42, 
111 NE 442; Merrell v. Garver, 54 
Ind. A. 514, 101 NE 152; Steele v. 


Michigan Buggy Co., 50 Ind. A. 635, 
95 NE 435; Ames v. Ames, 46 Ind. A. 
597, 91 NE 509. : 

Iowa.—Wilts v. Mulhall, 102 fowa 
458, 71 NW 418; Taylor v. Galland, 
8 Greene 17. 

Kan.—Lantry Contracting Co. v. 
Atchison, etc., R. Co., 102 Kan. 799, 
172 P 527; Shellberg v. McMahon, 
98 Kan, 46, 157 P 268; Little v. Lig- 
gett, 92 Kan. 385, 140 P 838; Julian 
ve) Haecle ‘Oil, ete:, -Co.,, Se. Kan: 127, 
109 P 996 [reh den 83 Kan. 440, 111 
P 445]; Peters v. McVey, 59 Kan. 
52 P 896; Erie Cattle Co. v. 
Guthrie, 956 “Kans 754, 44 P* 984; 
Coates v. Sulau, 46 Kan. 341, 26 P 
720; Simpson v. Kimberlin, 12 Kan. 
579. 

Ky.—Johnson v. Tackitt, 173 Ky. 
406, 191 SW 117; Cincinnati, ete:,.R. 
Co. v. Luke, 169 Ky. 560, 184 SW 
1132 [reh den 171 Ky. 50, 186 SW 
875]; Nolin Milling Co. v. White Gro- 
cery Co., 168 Ky: 417, 182 Sw 191; 
Hiram Blow Stave Co. v. Paducah 
Cooperage Co., 158 Ky. 833, 166 SW 
615; Green River Chemical Co. v. 
Rockport, 142 Ky. 609, 134 SW 1164; 
Chapman v. Clements, 56 SW _ 646, 
22-KyL 17; Craft v. Bates, 49° SW 
436, 20 KyL 1418; Patteson v. Garret, 
7 J. J. Marsh. 112; Coger v. McGee, 
2 Bibb 321, 4 AmD 610. 

La.—Cousin v. Schmidt, 143 La. 


843, 79 S 427; Rester v. Powell, 120 
La. 406, 45 S 372; Denis v. Tilton, 
120 la., 226, 45 S 112;-MclLeroy v. 


Duckworth, 13 La. Ann, 410; Thomp- 
son v. Hebel, 4 La. A. (Orleans) 289; 


Fletcher v. Boettner, 2 La. A. (Or- 
leans) 398. 
Me.—Auburn First Nat. Bank v. 


Manser, 104 Me. 70, 71 A 1384; Ladd 
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or ambiguous ;*4 and where the words of the contract 
must be applied to facts ascertainable only by ex- 


v. Dillingham, 34 Me. 316. 
Md.—Shoop v. Fidelity, etc. Co., 
124 Md. 130, 91 A 753, AnnCas1916D 


954; Parks v.- Parks, 19 Md. 323; 
Davis v. Batty, 1 Harr. & J. 264; 
Dorsey v. Hammond, 1 Harr. & J. 


190. 
Mass.—Waldstein v. Dooskin, 220 


Mass. 232, 107 NE 927; Goldenberg 
v. Taglino, 218 Mass. 357, 105* NH 
883; Deans v. Eldredge, 217 Mass. 


583, 105 NE 449; White v. Shippee, 
216 Mass. 23, 102 NE 948; Rochester 
Tumbler Works v. Mitchell Wood- 
bury Co., 215 Mass. 194, 102 NE 
438; Whidden v. Jordan, 915 Mass. 
189, 102 NE 436; Van Ness v. Boinay, 


214 Mass. 340, 101 NE 979; Mont- 
gomery Door, etc. Co. v. Atlantic 
Lumber Co., 206 Mass..144, 92 NE 


71; Sleeper v. Nicholson, 201 Mass. 
110, 87 NE 473; Haskell v. Friend, 
196 Mass. 198, si NE 962; Yorston vy. 
Brown, 178 Mass. 654, 59 NE 654; 
Macdonald v. Dana, 154 Mass. 152) 
27 NE 993; Keller v. Webb, 125 Mass. 
88, 28 AmR 209; Foster v. Woods, 
16 Mass. 116. 

Mich.—Saginaw Milling Co.  v. 
Schram, 186 Mich. 52, 152 NW 945; 
Sturges v. Detroit, etc., Racor 166 
Mich. 231, 131 NW 706; Tuthill v. 
Katz, 163 Mich. 618, 128 NW EMG 
R. L. Polk Printing Co. v. Smedley, 
155 Mich. 249, 118 NW 984; Helper 
ve MacKinnon Mfg. Co., 138° Mich. 
593, 101 NW 804; Germain y. Central 
Lumber Cox 116 Mich. 245, 74 NW 
644, 120 Mich. 61, 78 NW 1007; As- 
pinwall Mfg. Co. v. Johnson, 97 Mich. 
531, 56 NW 932; Kendrick v. Beard, 
81 Mich. 182, 45 NW 837. 

Minn. —Lynch v. Monarch El. Co., 
130 Minn. 248, 153 NW 597; Blocher 
v. Mayer Bros. Co, 127) Minn. 241, 
149 NW 285; King v. Merriman, 38 
Minn. 47, 35 NW _ 570. 

Mo.—Interior Linseed Co.*v. Beck- 
er-Moore Paint Co., 273 Mo. 433, 202 
SW 566 [rev 190 Mo. A. 1, 175 SW 
308]; Paramore vy. Campbell, 245 Mo. 
287, 149 SW 6; Edwards v. Smith, 63 
Mo. 119; Williams v. Johnston, 194 
Mo. A. 242, 186 SW 1163; Pittsburg 
Steel Co. v. Cottengin, 179 Mo. A. 
392, 165 SW 3:91; Pulitzer Pub. Ca. 
v. MecNichols, 170, Mo. A. 709, 153 
SW 562; Gate City Nat. Bank vy. 
Chick, 170 Mo. A. 348, 156 SW 743; 
Ideal Pump, etc., Co. v. American 
Genietinss "Con 167 vo AN Door dine 
SW 408; Link v. Hathway, 143 Mo. 
A. 502, 127 SW 913; Wheless v. 
Meyer-Schmidt Grocery Co., 140 Mo. 
A. 572, 120 SW 708; Thetford v. Gen- 
eral Ace. Assur. Corp., 140° Mo. A. 
254, 124 SW 39; Riley-Wilson Grocer 
Co. v. Seymour Canning Co., 129 Mo. 
A. 325, 108 SW 628; Bertig-Smythe 
v. Bonsack Lumber Co., 112 Mo. A. 
259, 86 SE 870; Wolfert v. Pittsburg, 
etce., R. Co., 44 Mo. A. 330; Keane v. 
Beard, 11°-Mo. A: 10. 

Mont.—Lehrkind v. McDonnell, 51 
Mont. 3438, 153 P 1012; Butte Water 
Co. v. Butte, 48 Mont. 386, 1388 P 195; 


Shreve v. Copper Bell Min, €o3? 21 
Mont. 809, 287 P* 315: 
Nebr.—State v. Cass County: 60 


Nebr. 566, 83 NW 733; Fidelity Mut. 
He ins Co. sve UVLuY Diya 4 Nebr: 
(Unoff.). 578) Sb NW" 702; 

INC H.—Lancaster, etc., Electric 
Tiehts Cosy ve sJONeSs: atom Ne etal tc) 
EAS its 

N. J.—Sullivan v. Visconti, 69 N. J. 
Te Abo bow ll So cen takionG On Nie cmeeae 
543, 53 A 598]; Suffern v. Butler, 21 
Need sen eee acl OF 

N. M.—Schwentker v. Hubbs, 21 
Nie Ss dbs bs 68: 

N. Y.—Murdock v. Gould, 193 N. Y. 
369, $6 NE 12; Southampton. v. Jes- 
sup, 173 N. Y. 84, 65 NE 949 [mod 
64 App. Div. 525, 72 NYS 312, 780]; 
Emmett v. Penoyer, 151 _N. Y. 564, 
45 NE 1041 [rev 76 Hun 551, 28 NYS 
234]; Wilson v. Randall, 67 N. Y. 
338; 'H. M. Weill Co. v. Creveling, 181 
App. Div. 282, 168 NYS 385 [aff 223 
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trinsic evidence a resort to such evidence is neces- 
So also, if there is doubt and 


sarily permitted.*° 


N. Y. 672 mem, 119 NE 1048 mem]; 
Smith v. Finkelstein, 162 App. Div. 
128, 147 NYS 324; O’Brien v. Federal 
Union Surety Co., 152 App. Div. 242, 


136 NYS 758; Codman vy. Adamson, 
T302_ App: MDIivVe | SL ALIZAT NY S324085 
Morison v. American Tel., etc., Co., 


126 App. Div. 575, 110 NYS 801; Davis 
v. Dodge, 126 App. Div. 469, 110 NYS 
787; Britton vy. Marks, 105 App. Div. 
85, 93 NYS 828; New York House 
Wrecking Co. v. O’Rourke, 92 App. 
DIV: 27 SON ¥S#i 146 fail 18iNa Y. 
564 mem, 74 NE 1121 mem]; Tanen- 
baum v. Levy, 83 App. Div. 319, 82 
NYS 171; O'Connor v. Green, 60 App. 
Div. 553, 69 NYS 1097; Woodruff v. 
Klee, 47 App.°Div. 638, 62 NYS 350; 
Howlett v. Howlett, 56 Barb. 467; 
Phelps v. Bostwick, 22 Barb. 314; 
Hurd v. Bovee, 4 Silv. Sup. 186, 7 
INVSA24. fatisisa Ne ¥lub95,731 NE 
624]; Fowler v. Bushby, 69 Misc. 341, 
125 NYS 890; McNulty v. Urban, 1 
Mise: 422; 21. NYS .247; Beier -w. 
Snitzer,, 167 NYS 303; BHisenberg v. 
Susan eloOtmoNYs oOzy  .O. -SiacRub- 
ber Co. v. Silverstein, 161 NYS 
369; Blumenthal v. Littlefield, 155 
NYS 203; Galland v. Kass, 152 NYS 
1074; Smith v. Herring-Hall-Marvin 
Safe Co., 115 NYS 204; Cassidy v. 
Fonthan, 14 NYS 151; Chase v. Senn, 
13 NYS 266, 7 NYS 65; Walrath v. 


Thompson, 4 Hill 200; Steere v. 
Steerciy uo, Johnssuch.. Ayn uss AMD 
256. 


N. C.—Huffman v. Gaither Lumber 
Co., 169 N. C. 259, 85 SH 148; Faust 
Vv. Rohr, 166 N.C! 187, 81 SH 1096; 
Thermal Belt Sanitarium Co. v. Hart- 
ford: fins. Go. 15% NaC. 561, (3) SE 
337; Jones v. Norris, 147 N. C. 84, 
60 SE 714; Colgate v. Latta, 115 N. C. 
127, 20 SE 388, 26 LRA 321; Richards 
v. Schlegelmich, 65 N. C. 150. 

Oh.—Aronson y. Frankfort Chair 
Coat woh Cir Ct IN. SS. 305 

Okl.—Gilbert v. Chickasha Citizens’ 
Nat. Bank, 160 P 635; Richardson v. 
Chatfield, 86 Okl. 700, 129 P 728; 
Rider ve Morzean< 31. Okly 98).119, P 
958; Boves vy. Masters, 17 Okl. 460, 
RO 2S LAS 

Or.—Ruhnke v. Aubert, 58 Or. 6, 
iis” Pwss: Phipps. v.. Wallis.53° Or. 
190, 96 P 866, 99 P 935, 18 AnnCas 
119; Savage v. Salem Mills Co., 48 
Or. 1, 85 P 69, 10 AnnCas 1065; Baker 
County v. Huntington, 46 Or. 275, 79 
P 187; Oliver v. Oregon Sugar Co., 
42 Or. 276, 70 P 902; Kanne v. Otty, 
25 OGY bol, SO0eP) 5352 Hickliney. Me- 
Clear, 18, Or: 126;.22. Pe1o5z. 

Pa.—Foster v. McGraw, 64 Pa. 464; 


McCann vy. McCrea, 18 Pa. Super. 
456. 

R. I.—Roren Drop Forging Co. v. 
Tndons Mt2..5 ete! sCOrs soi GR. dk 2 396, 


92 A 1018; Thomas Mack Co. v. Voel- 
ker, -235R. 1. 4415-50 _-A 838. 

S. C.—Herndon vy. Wordlaw, 100 
S42 Gr 1; (84 (SHU it2: .Moerbest ve ear 
son, 87 S. C. 67, 68 SE 964; Welborn 
v. Dixon, 70 S. C. 108, 49 SE 232, 3 
AnnCas 407. 

S. D.—McFarland, v. Hiltsley, 39 
S. D. 618, 166 NW 141. 

Tenn.—Taylor v. Neblett, 4 Heisk. 
491. 

Tex.—Cook v. Smith, 107 Tex: 119, 
174 SW 1094; Hueske v. Broussard, 
55 Tex. 201; McAdoo y. Lummis, 43 
Tex. 227; Hodge v. Ft. Worth, (Civ. 
A.) 196 SW 583; Marse v. White, (Civ. 
A.) 189 SW 1027; American Nat. Ins. 
Co. v. Van Dusen, (Civ. A.) 185 SW 
634; Zavala Land, ete., Co. v, Tol- 
bert, (Civ. A.). 184 SW 523; Tom: v. 
Robertson, (Civ. A.) 182 SW _ 698; 
Plummer -v. Simms, (Civ. A.) 177 SW 
1087; Hahl> vy. McPherson, (Civ. A.) 
176 SW. 804; Riggins v. Post, (Civ. 
A.) 172 SW 210; Generes v. Security 
Eevinss; Co. 97(Cive As) L6seSiWi asso; 
Barnett v. Elliott, (Civ. A.) 160 SW 
671; Stengel v. Colorado Nat. L. 
Assur. -Co.,; CCive-Ac)) TAT SW 1293: 


EVIDENCE 


Houston Packing Co. v. Griffith, (Civ. 
A.) 144 SW 1139; Couturie v. Ro- 
enscha (Civs ,“As) “1349 tS W. «4s; 
Schwantkowsky vy. Dykowsky, (Civ. 
cA 1382) 1S W, 30385 roi geperry. Vv. Hair- 
banks, 51.Tex, (Civ. A. 5558) 142 Sw 
4249; Brazelton v. J. I. Campbell Co., 
40 Tex be iCivia A peal SeekOS? IS Witt); 
St. Louis, etc., R. Co. v. Payne, 47 
Tex. Civ. A, 194, 104 SW 1077; Eck- 
ford v. Berry, (Civ. A.) 27 SW 840; 
Strauss v. Gross, 2 Tex. Civ. A. 432, 
21 SW 305; Missouri, etc., R. Co. v. 
Graves, (A.) 16 SW 102. 

Utah.—Halverson v. Walker, 38 
Utah 264, 112 P 804; Caine v. Hagen- 
barth, 37 Utah 69, 106 P 945. 

Vt.—Douglass v. Morrisville, 89 Vt. 
393, 95 A 810; Young v. Young, 59 
Vt. 342, 10 A 528; McLane y. John- 
SON D9 &.. als oe Ae ods 

Va.—Richmond vy. Barry, 109 Va. 
274, 63 SE 1074; Roanoke v. Blair, 
107 Va. 639, 60 SE 75; Richardson v. 
Planters’ Bank, 94 Va. 130, 26 SHE 
413. 

Wash.—Murphy Va Panton, 96 
Wash. 637, 165 P 1074; Richardson 
v. Hunter, 88 Wash. 375, 153 P 325; 
Allenberg v. Wainwright, 62 Wash. 
2384, 113 P 585; Parks -v.. Elmore, 59 
Wash. 584, 110 P 381; Whipple y. 
Lee, 58 Wash. 253, 108 P 601; Cook 
v. Hensler, 57 Wash. 392, 107 P 178; 
Manvell v. Weaver, 53 Wash. 408, 
102 P 386; Osborne v. Seattle, 52 
Wash, 323, 100 P 850; Maxwell v. 
Harper, 51. Wash. 351, 98 P 1756; 
Pennsylvania Mortg. Invest. Co. v. 
Simms, 16 Wash. 2438, 47 P 441; 
Adamant Plaster Mfg. Co. vy. National 
Bank of Commerce, 5 Wash. 232, 31 
P 634. 

W. Va.—Pickens v. Pickens, 72 W. 
Va. 50, 77 SE 365; Bank v. Catzen, 
60 SE 499; Newman v. Kay, 57 W. 
Va. 98, 49 SE 926, 68 LRA 908, 4 
AnnCas 39; Uhl v. Ohio River R. Co., 
51 W. Va. 106, 41 SE 340; Knowlton 
v. Campbell, 48 W. Va. 294, 37 SH 
581; Findley v. Armstrong, 23 W. Va. 


113; Hansford v. Chesapeake Coal 
COs Scie WV ask L405 A CLIESIID Veo ans 
19 W. Va. ,438. 


Wis.—Klueter v. Joseph Schlitz 
Brewing Co., 143 Wis. 347, 128 NW 
43, 32 LRANS 383; Barkhausen v. 
Chicago, etc., R. Co., 142 Wis. 292, 
124 NW _ 649, 125 NW 680; Jung 
Brewing Co. v. Konrad, 137 Wis. 107, 
118 NW 548; Chicago, etc., R. Co. v. 
Chicago, ete. KR. Co.) 1teSWis, 6d, 
87 NW 1085, 89 NW 180; Beason v. 
Kurz, 66 Wis. 448, 29 NW 230; Bed- 
ard v. Bonville, 57 Wis. 270, 15 NW 
ie} Sigerson-v. Cushing, 14 Wis. 
527, \ 

Eng.—Stokes v. Moore, 1 Cox Ch. 
219, 29 Reprint 1137; Paddock. v. 
Fradley, 1 Cromp. & J. 90, 148 Re- 
print 1347. 

N. B—Mann v. St. Croix Paper 
Co, 41 N. B. 299, 5 DomLR 596,041 
EKastLR 81. 

N. S.—Ogilvie v. Grant, 41 N. S. 1. 

Ont.—Houston v. McLaren, 14 Ont. 
A. 103; Harris v. Moore, 10 Ont. A. 
10; Clark v. Bonnycastle, 3 U. C. Q. 
BwOgS.. 528. 

[a] A written instrument is am- 
biguous only when found to be of 
uncertain meaning by persons of 
competent skill and _ information. 
Comptograph Co. y. Burroughs Add- 
ing Mach. Co., 179 Iowa 83, 159 NW 
465. 

{[b] How ambiguity may arise.— 
“Ambiguity in a written contract 
calling for construction may arise as 
well from words plain in themselves 
but uncertain when applied to the 
subject matter of the contract, as 
from words which are uncertain in 
their literal sense.”’ Klueter v. Jo- 
seph Schlitz Brewing Co., 143 Wis. 
347, 128 NW 438, 32 LRANS 383. 

{c] Nature of ambiguity—An am- 
biguity in order to authorize parol 


— 
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‘uncertainty, not about what the substance of the 
contract is, but as to its peculiar application, it 


evidence, must relate to a_ subject 
treated of in the paper and must 
arise out of words used in treating 
that subject. Such an ambiguity 
never arises out of what was not 
written at all, but only out of what 
was written so blindly and imper- 
fectly that its meaning is doubtful. 
Southampton v. Jessup, 173 N. Y. 
84, 65 NE 949 [mod 64 App. Div. 525, 
72 NYS 312, 780]. 

[d] Ambiguity brought out on 
cross-examination.—Where an  ex- 
pression in a written contract is 
shown by extrinsic matters to be am- 
biguous, the fact that the ambiguity 
was disclosed by defendant’s cross- 
examination does not affect defend- 
ant’s right to explain the ambiguity. 
Rogers y. Toilettes Co., 37 Misc. 779, 
76 NYS 940. 

[e] Ambiguities in bills, notes,, 
or acceptances (1) may be explained 
by parol or extrinsic evidence. Clay 
vy. Meld 138" U.S. 464 tele SCE aoe 
34 L. ed. 1044; U. S. v. Metropolis 
Bank,..15- Pet.- (U-cS.).1317, 10. Ee sede 
774; Anniston L. & T. Co. v. Stick- 
ney, 108 Ala. 146, 19 S 63, 31 LRA 
234; Rudulph v. Brewer, 96 Ala. 189, 
11 S 314; Boykin v. Mobile Bank, 72. 
Ala. 262, 47 AmR 408; Lockhard v. 
Avery, 8 Ala. 502; Neal v. Reams, 88 
Ga. 298, 14 SE.617; Jenkins vy. Bass, 
38 Ky. 397,11 SW 2935.10 Kyi 987, 
21 AmSR 344; Union Bank vy. Meeker, 
4 La. Ann. 189, 50 AmD 559; Galla- 
gher v. Black, 44 Me. 99; McCann v. 
Preston; 79. ~.Md.c 223; 28 A. E102 
Procter v. Hartigan, 139 Mass. 554, 
2 NE 99; Nevada Bank v. Luce, 139 
Mass. 488, 1 NE 926; Kendrick v. 
Beard, 81. - Mich. -182; -45 > NW Seac 
Kelly v. Bronson, 26 Minn. 359, 4 
NW 607; Shackelford y. Hooker, 54 
Miss. 716; Amonett v. Montague, 63 
Mo. 201; Cox v. Beltzhoover, 11 Mo. 
142, 47 AmD 145; Cortelyou v. Ma- 
ben, 22 Nebr. 697, 36 NW 159, 3 Am 
SR 284; Martin v. Bell, 18 N. J. Lu 
167; Dunbar Box, etc., Co. v. Martin, 
53 Mise. 312, 103 NYS 91; Chase v. 
Senn, 7 NYS 65; Utica Bank v. Ma- 
gher, 18 Johns. (N. Y.) 341; Kelsey 
v. Hibbs, 18 Oh. St. 340; Wright v. 
Merchant, 2 Oh. Dec. (Reprint) 742, 
5 WestLMonth 194; Jones v. Day, 40: 
Tex. Civ. A. 158, 88 SW 424; Kings- 
bury v. Carothers, (Tex. Civ. A.) 27 
SW 15; Gulf, ete., R. Co. v. Pittman, 
4 hex. Civic Acc LOW 23a SW cod Seudeae 
mon v. French, 25 Wis. 37; Swan v. 
Cox, 1 Marsh. 176; 4 ECL 460. (2) 
This is especially true where there 
is a disagreement between the note 
and a contemporaneous collateral 
mortgage for the same debt. Payson 
ane 134 Mass. 593, 45 AmR 

Ambiguity defined see Ambiguity 
aCe, BiAaLs “ou 

atent and patent ambi ty see 
infra §§ 1592-1899. atte. ’ 

45. U. S.—Goddars vv. _ Crefield 
Mills, 75 Fed. 818, 21 CCA 530. 

Cal.—Peo. v. Weber, 149 Cal. 325, 
86. P3671. 

Del.—Penn Steel Casting, ete., Co. 
v. Wilmington Malleabkle Iron Co., 
1 Pennew. 337, 41 A 236. 

Ill.—St. Clair County Benev. Soc. 
Se age Oi pal AGA att "6o EileeAn 


Ind.—Steele v. Michigan Bu 
Co., 50 Ind. A. 635, 95 NE 435. set 

Miss.—Tufts y.. Greenewald, 
Miss. 360, 6 S 156. 

N. Y.—Manchester Paper Co. v- 
Moore, 104 N. Y. 680, 10 NE 861: 
Lawrence v. Gallagher, 73 N. Y. 613; 
Allen v. Armstrong, 58 App. Div. 421, 
68 NYS 1079. 

Or.— Oliver v. Oregon Sugar Co., 
A? Or, 276; 70 P9023. 

Pa.—Bartley v. Phillips, 165 Pa. 
325, 30 A 842; Leggoe v. Mayer, 2 
Pa. Super. 529; Harvey v. Vande-- 
grift, 1 WklyNO 629. 
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may be explained and properly directed.4é 

Rule not limited to private writings. 
admitting parol or extrinsic evidence for the pur- 
pose of aiding in the construction of a writing ap- 
ples to judicial records,#? and to official writings 
or proceedings *§ as well as to private writings. 


Tex.—Cooper v. Webb, (Civ. A.) 
25 SW 151. 
Va.—Prudential F. Ins. Co. v 


Alley, 104 Va. 356, 51 SE 812; Rich- 
mond Union Pass. R. Co. v. New 
Pps etc., R. Co,, 95 Va. 386, 28 SH 
Wis.—Perkins v. Owen, 123 Wis. 
238, 101 NW 415; Chicago, etc., R. 
Co. v. Chicago, etc., R. Co., 113 Wis. 
161, 87 NW 1085, 89 NW 180. 
Eng.—Sweet v. Lee, 3 M. & G. 452, 
42 ECL 240, 133 Reprint 1220. 
46. Scott v. Bennett, 8 Ill. 243; 
Wolverine Lumber Co. v. Phenix 
Ins. Co., 145 Mich. 558, 562, 108 NW 
1088 [cit Cyc]. 


Brat: Ill.—Harvey v. Drew, 82 Ill. 
Ind.—Paul v. Barnbrook, 58 Ind. 


A. 607, 106 NE 425. 

Iowa.—In re Burmaster, 161 Iowa 
116, 141 NW 55; Porter v. Sigler, 1 
Greene 261. 

La.—Derouin v. Segura, 5 La. Ann. 
550. 

Mich.—Damm vy. Gow, 88 Mich. 99, 
50 NW 140. 

Pa.—Schnitzel’s App., 49 Pa. 23; 
Shoemaker v. Ballard, 15 Pa. 92; Car- 
mony v. Hoober, 5 Pa. 305. 

48. Cal.—Robinson v. Forrest, 29 


Cal. 317; 

Ky.—Ray v. Woodruff, 168 Ky. 
563, 182 SW 662. 

Mass.—Brady v. Fall River, 121 
Mass. 262. 

Mo.—Pattison v. Coons, 56 Mo. 
169. 

N. Y.—Smith v. Helmer, 7 Barb. | 
416 


Oh.—Caldwell v. Carthage, 40 Oh. 
St. 453 [rev 5 CincLBul 531]. 

49. U. S.—Bowers Hydraulic 
Dredging Co. v. U. S., 241 U. S. 176, 
IONSCE Wine b owls COvel 36s tir eters sv. 
McLaren, 218 Fed. 410, 184 CCA 198; 
Hartley v. Lapidus, ete. Co., 216 
Fed. 92, 132 CCA 336; Coal, etc., R. Co. 
v. Reherd, 204 Fed. 859, 123 CCA 
155; El Dorado Oil Works Co. v. 
Société Commerciale De L’Oceanie, 
182 Fed. 195, 104 CCA 561; United 
Engineering, etc., Co. yv. Broadnax, 
136 Fed. 351, 69 CCA 177 [certiorari 
den 197 U. S. 624, 25 SCt 800, 49 L. 
ed. 911]; Burlee Day Dock Co. v. 
Besse, 130 Fed. 444, 64 CCA 646; 
Union Selling Co. v. Jones, 128 Fed. 
672, 638 CCA 224; Wolff v. Wells, 115 
Fed. 32, 52 CCA 626; Holmes _v. 
Montauk Steamboat Co., 93 Fed. 731, 
35 CCA 556. j 

Ala.—Pendrey v. Godwin, 188 Ala. 
565, 66 S 43; Daniels v. Williams, 177 
Ala. 140, 58 S 419; Hubert v. Sis- 
trunk, 53 S 819; Louisville, ete., i. 
Co. v. Higginbotham, 153 Ala. 334, 
44 § 872; Donehoo v. Johnson, 1138 
Ala. 126, 21 S 70; Vann v. Lunsford, 
Ot mrAdaem 576; Seis) (1938 Jenkins» iv. 
Cooper, 50 Ala. 419. 


Ariz.—vValentine v. Shepherd, 19 
Ariz. 241, 168 P 643. ; 
Ark.—Rawleigh Medical Co. v. 


Bllis, 132 Ark. 421, 201 SW 110; 
Warmack v. Perkins, 132 Ark. 378, 
201 SW 120; Luce v. Arkansas Brick 
Mfg. Co., 125 Ark. 219, 188 SW _ 566; 


Rhodes v. Purvis, 74 Ark. 227, 85, 
SE 235. 
Cal.—In re Gurnsey, 177 Cal. 211, 


170 P 402; Wilmarth v. Pacific Mut. 
Tahins., Con sl68a Calis 586514307 \7 80, 
AnnCas1915B 1120; Smith v. Murphy, 
168 Cal. 328, 143 P 594; United Iron 
Works vy. Outer Harbor Dock, etc., 
Co., 168 Cal. 81, 141 P 917; Hawley 
vy. Kafitz, 148 Cal. 393, 83 P_248, 113 
AmSR 282, 3 LRANS 741; Braun v. 
Woollacott, 129 Cal. 107, 61 P_ 801; 
White v. Hendley, 35 Cal. A. 267, 169 
P 710; Lytle v. Allison, 22 Cal, A. 
35, 133 P 999, 1000; Hall-Martin Co. 


EVIDENCE 


The rule 


Ve Hughes, 18 (Gal). A. 513, 123 P 
617; Macleod v. Moran, 11 Cal. A. 
622, 105 P: 932; Hartwell v. C. Ga- 
nahl Lumber Co., 8 Cal. A. 733, 97 
P1901; Peterson v. Chaix, 5. Cal. A: 
525, 90 P..948, 

Coio.--Cripple Creek First Nat. 
Bank v. Londonderry Min. Co., 50 
Colo. 85, 114 P 313; Pollard v. Sayre, 
45 Colo. 195, 98 P 816; Hager v. Rice, 
4 Colo. 90, 34 AmR 68; Hardwick v. 
McClurg, 16 Colo. A. 354, 65 P 405. 

Conn.—Fidelity, etc., Co. v. 
Thames Ferry Co., 82 Conn. 475, 74 
A 780; Burr v. Spencer, 26 Conn, 159, 
68 AmD 3879. 

8 . Del. 


Del.—Tatman v. 
226. 

D. C.—Tyssowski v. F. H. Smith 
Co., 85 App. 403; Whipple v. Geddis, 
eee 333; Seitz v. Seitz, 11 App. 

Fla.—Ross v. Savage, 66 Fla. 106, 


63 S 148. 
Stubbs, 143 Ga. 


Barrett, 


Ga.—Pritchett v. 
802, 85 SE 1000; Dozier v. Davison, 
138 Ga. 190, 74 SE 1086; Columbus 
R. Co. v. City Mills Co., 1385 Ga. 626, 
70 SE 242; Blakely Oil, etec., Co. v. 
Proctor etc. snCoje ued. <Gasn 139) 967 
SE 389; Townsend vy. Southern Pro- 
duct Co., 127 Ga. 342, 56 SE 436, 119 
AmSR 340; Southern Bell Tel., 
etc., Co. v. Harris, 117 Ga. 1001, 44 
SE 885; Terrell v. Huff, 108 Ga. 655, 
384 SE 345; Ainslie v. Eason, 107 Ga. 
747, 33 SH 711; Carter v. Williamson, 
106 Ga. 280, 31 SE 651; Eberhardt 
v. Federal Ins. Co., 14 Ga. A. 340, 80 
SE 856; Blalock v. Empire L. Ins. Co., 
13.Ga. CAs c486,qu9e SE sis 

Ill—Voorhees v. Blum, 274 Ill. 
319, 113 NE 593; Wilson vy. Wilson, 
268% Lil) 200, 9109. INE S86:e5hinch vi 
Zenith Furnace Co., 245 Ill. 586, 92 
NE 521 [aff 146 Hl. A. 257]; Ingra- 
ham v. Mariner, 194 Ill. 269, 62 NE 
609; Kane v. Farrelly, 192 Ill. 521, 61 
NE 648; Walton y. Follansbee, 165 
Ill. 480, 46 NE 459; Stevens v. Wait, 
112 Ill. 544; Coffman v. Campbell, 87 
Ill. 98; Victor Electric Co. v. Miller, 
194 Ill. A. 347; McClurg v. Tomlinson, 
186 Ill. A. 55; Straus v. Cohen Bros. 
Co., 169 Ill. A. 337; Chicago Sanitary 
Dist. v. McMahon, etce., Co., 110 Ill. 
A. 510; Cameron y. Sexton, 110 Ill. 
A. 381; Western R. Equipment Co. v. 


Missouri Malleable Iron Co., 91 Ill. 
A. 28. 

Ind.—Bloomington v. Moore, 109 
NE 42; Blythe v. Gibbons, 141 Ind. 


332, 35 NE 557; Johnston v. Griest, 
85 Ind. 503; Symmes v. Brown, 13 
Ind, 318; Mobley v. J. S. Rogers Co., 
(A.) 119 NE 477; National Fireproof- 
ing Co. yv. Silo Co., (A.) 112 NE 403; 
Smith v. Toth, 61 Ind. A. 42, 111 NE 
442; Barker v. McClelland, 50 Ind. A. 
296, 98 NE 300; Hirsch, etc., Iron, etc., 
Co. v. Peru Steel Casting Co., 50 Ind. 
59, 96 NE 807; Masons’ Union L. Ins. 
Assoc. v. Brockman, 20 Ind. A. 206, 
50 NE 493. 

Ilowa.—Mitchell v. Beck, 178 Iowa 
786, 156 NW 428, 160 NW 232; Miller 
v. Morine, 167 Iowa 287, 149 NW 
229; Roundy, etce., Co. v. Nicholson 
Produce Co., 166 Iowa 39, 147 NW 
305; Healey v. Tyler, 150 Iowa 169, 
129 NW 802; Lamb vy. Morrow, 140 
Iowa 89, 117 NW 1118, 18 LRANS 
226: Capital. City, Carriage ..Co. wv. 
Moody, 135 Iowa 444, 110 NW _ 9038; 
Inman Mfg.‘Co. v. American Cereal 
Go., 183 Towa 71,110. NW, 287, 8 
LRANS 1140, 12 AnnCas 387; Perry’s 
Citizens’ State Bank _v. Chambers, 
129 Iowa 414, 420, 105 NW 692 [cit 
Cyc]; Van Husen vy. Omaha Bridge, 
etc., R. Co. 118 Iowa 366, 92 NW 
47; Lantz v. Ryman, 102 Iowa 348, 
71 NW 212; Fawkner v. Lew Smith 


| Wall Paper Co., 88 Iowa 169, 55 NW 


(22.04%) air? 


Where the language used is clear and unambigu- 
ous, extrinsic evidence is not admissible on the 
ground of aiding the construction, for in such case 
the only thing which could be accomplished would 
be to show the meaning of the writing to be other 
than what its terms express,‘® and the instrument 


200, 45 AmSR 230, 49 NW 1003. 

Kan.—Broadhead v. Atchison, etce., 
Rin Coj 797) Kan. 222,155) P 20% Bar-= 
rett v. Kansas, etc., Coal Co., 70 Kan. 
649, 79 P 150; Atchison, etc., R. Co. 
$a apaudstEatdy 67 Kan. 386, 73 P 

Ky.—Crescent Stave Co. v. Brown, 
181 Ky. 787, 205 SW 937; Green 
River Chemical Co. v. Rockport, 142 
Ky. 609, 134 SW 1164; Courtney 
Shoe Co. v. Curd, 142 Ky. 219, 134 
SW 146, 38 LRANS 903; Fairbanks 
v. Guilfoyle, 110 SW 233, 33 KyL 
408; Harmon vy. Thompson, 119 Ky. 
528, 84 SW 569, 27 KyL 181; Frank- 
lin F. Ins. Co. v. Hellerick, 49 SW 
1066, 20 KyL 1703. 
ae iceavans ses v. Smith, 25 La. Ann. 
_Me.—Keeling-Easter Co. v. Dun- 
ning, 113 Me. 34, 92 A 929; Gooding 
v. Northwestern Mut. L. Ins. Co., 110 
Me. 69, 85 A 391; Clarke v. Eastern 
Advertiser Co., 106 Me. 59, 75 A 303; 
Porter v. Porter, 51 Me. 376; Walker 
v. Sanborn, 46 Me. 470. 

Md.—Nydegger v. Gitt, 125 Md. 
572, 94 A 157; Louis Eckels, etce., 
Ice Mfg. Co. v. Cornell Economizer 
Co., 119 Md. 107, 86 A 38; Lazear v. 
National Union Bank, 52 Md. 78, 36 
AmR 355. 

Mass.—Rochester Tumbler Works 
v. Mitchell Woodbury Co., 215 Mass. 
194, 102 NE 438; Larson v. Boston 
El.) R:-Co., 212. Mass, 262, 98° NB 
1048; Walker Ice Co. vy. American 
Steel, .etc:, -€o.;, 185 Masss(463. 70 
NE 937; Stowell v. Buswell, 135 
Mass. 340; Dascomb v. Sartell, 1 Al- 
len 281; Gay v. Welles, 7 Pick. 217. 

Mich.—Northwestern Cooperage, 
etc., Co. v. Rubinsky, 180 Mich. 413, 
147 NW 456; Stockbridge El. Co. v. 
Booth, 165 Mich. 212, 130 NW 619; 
Lipsett v. Hassard, 158 Mich. 509, 
122i) WNW L091 Mail. sete Gomi. 
Wood, 140 Mich, 505, 103 NW 864; 
Bowins y. English, 138 Mich. 178, 101 
NW 204; Brown vy. Schiappacasse, 115 
Mich. 47, 72 NW 1096; Pettyplace v. 
Groton Bridge, etc., Co., 103 Mich. 
155, 61 NW 266; North American F. 
Ins. Co. v. Throop, 22 Mich. 146, 7 
AmR 638. 

Minn.—Northwestern Fuel Co. v. 
Boston Ins. Co., 131 Minn. 19, 154 
NW 515; McInnis v. National Casu- 
alty Co., 113 Minn. 156, 129 NW 125, 
388; National Gaslight, ete., Co. v. 
Bixby, 48 Minn. 323, 51 NW 217. 

Miss.—Jordan v. Neal, 33 S 17. 

Mo.—Goodale v. Evans, 263 Mo. 
219,.172 SW 370; Blakely v. Ben- 
necke, 59 Mo. 193; J. R. Watkins 
Medical Co. v. Holloway, (A.) 181 
SW 602; Matthews v. Pheenix Ins. 
Co., 160 Mo. A. 557, 140 SW 968; 
Banks v. Chicago, etc., R. Co., 153 
Mo. A. 469, 184 SW 1071; Rieger v. 
Royal Brewing Co., 106 Mo. A. 513, 
80 SW 969; Grisham Mercantile, etce., 


; Co. v. Rabich, 84 Mo. A. 544; Grand 


Lodge v. Sater, 44 Mo. A. 445; Con- 
rad Ve. Misher,37 Mo. A. 352, 8 LRA 
Bie Webster v. Switzer, 15 Mo. A. 

Mont.—Lehrkind v. McDonnell, 51 
Mont. 343, 153 P 1012. 

Nebr.—Wheeler v. Moore, 78 Nebr. 
487, 111 NW 121; Drexel v. Murphy, 
59 Nebr. 210, 80 NW 813; Fisk v. 
McNeal, 23 Nebr. 726, 37 NW 616, 8 
AmSR 162; Gillespie v. Sawyer, 15 
Nebr. 536, 19 NW 449. 

N. J.—Newcomb vy. Kloeblen, 77 
Ne declan 19a TE VAL ASS ERANS 
724; Jones v. Whittier, 77 N. J. L. 
715, 73 A 497; Commonwealth Roofing 
Co. v. Palmer Leather Co., 67 N. J 
L. 566, 52 A 389; Camden, etc., R. 
Go... Adams, 62. Ni J, 2Hidi 666;s50: 
A 24. 
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cannot be varied or contradicted under the guise of 
Nor can any evi- 


explanation or construction.*° 


‘ N. Y.—Lese v. -Lamprecht, 196 
N.Y PY! (82, 89" NE 3655 Thomas Ww. 
Finucane Co. v. Rochester Bd. of 
Education, 190 N. Y. 76, 82 NE 737; 
United Press v. New York Press Co., 
164 N. Y. 406, 58 NE 527, 53 LRA 288 
{aff 35 App. Div. 444, 54 NYS 807]; 
House v. Walch, 144 N. Y. 418, 39 
NE 327; White’s Bank y. Myles, 73 
N. Y. 335, 29 AmR 157; Norton v. 
Woodruff, 2 N. Y. 153 [aff 2 Barb. 
520]; Sims v. Farson, 162 App. Div. 
426, 147 NYS 769; Hamilton Trust 
Co. v. Shevlin, 156 App. Div. 307, 
141 NYS 232 [aff 215 N. Y. 735 mem, 
105 NE 1077 mem]; Wehrenberg v. 
Seiferd, 125 App. Div. 527, 109 NYS 
896 [mod 56 Mise. 356, 106 NYS 901]; 
Williams v. Gridley, 110 App. Div. 
525, 96 NYS 978 [aff 187 N. Y. 526 
mem, 79 NE 1119 mem, 80 NE 1122 
mem]; Singer v. New York, 47 App. 
Div. 42, 62 NYS 347 [aff 165 N. Y. 
658 mem, 59 NE 1130 mem]; Phelps 
“v. Gamewell Fire Alarm Tel. Co., 
72 Hun 26, 25 NYS 654; Mercantile 
Mut. Ins. Co. v. State Mut. F. & M. 
InsyaGo.,, 925 “Barb. (319s Dents? v: 
Hodgman, 15 Barb. 274; Weed v. 
Clark, 6 N. Y. Super. 31; Matter of 
Heiser, 85 Misc. 271, 147 NYS 557; 
Campbell v. Jimenes, 7 Misc. 77, 27 
NYS 351; Kaulbach v. Walker, 166 
NYS 1062; Lipzin v. Gordin, 166 NYS 
792; Howard v. Breitung, 159 NYS 
115; McNamee vy. National Surety Co., 
156 NYS 758; Butler v. DeVillers, 107 
NYS 125; Rooney v. Thompson, 84 
NYS 263; Barry v. New York, 56 
NYS 1049; Van Hagen v. Yan Rens- 
selaer, 18 Johns, 420. ° 

N. C.—Gilbert v. Waccamaw _ Shin- 
gle Co., 167. N. C...286, 83 SE 337; 
Pate v. Sampson Lumber Co., 165 
N. C. 184, 81 SE 132; Stewart v. 
Raleigh, ete., Air Line R. Co., 141 
N. C. 253, 53 SE 877; Chard v. War- 
ren, 1225N. C. 75;°29' SH 373. 
Oh.—Johnson vy. Pierce, 16 Oh. St. 
472; Morris v. Edwards, 1 Oh. 189; 
Baker Motor Vehicle Co. v. Price, 
2ZBAOhY Cir! Ct.2N. 7S:7 463. 
Okl.—Futoransky v. Pope, 57 Okl. 
755, 157 P 905; Duffey v. Scientific 
American Compiling Dept., 30 Okl. 
742, 120 P 1088: Liverpool, etc., Ins. 


Co. v. Richardson Lumber Co., 11 
Ok). 579, 585, 69 P. 986; 938. 
Or.—Schroeder v. Tillman, 73 Or. 


538, 144 P 751; Casciato v. Mason, 
69 Or. 455, 138 P 841; Ramsdell v. 
Ramsdell, 65 Or. 428, 132 P 1167; 
Henry v. Harker, 61 Or. 276, 118 P 
205, 122 P 298; Tallmadge v. Hooper, 
SVuOr, L503)1 168) P 8490137) 

Pa.—Updegrove vy. Philadelphia, 
ete.) RR. ‘Co., 249° Pa, 697,94) A 462: 
Fellbush v. Egen, 221 Pa. 420, 70 A 
816; King v. New York, ete, Gas 
Coal Co., 204 Pa. 628, 54 A 477; Ser- 
fass v. Serfass, 190 Pa. 484, 42 A 
888; Harvey v. Vandegrift, 89 Pa. 
346; Baird v. Otte, 2 Pa. Dist. 449, 
12 Pa. Co. 445. 

R. I.—Rice v. Sheldon, 38 R. I. 161, 
94 A 711. 

S. C.—Forbes v. Pearson, 87 S. C. 
67, 68 SE 964; Coates v. Barly, 46 
S. C. 220, 24 SE 305; Carolina, etc., 
R. Co. v. Seigler, 24 S. C. 124; Moore 
varGooper, | 28S) Co Lists 

S. D—Manganese Steel Safe Co. 
v. Leola First State Bank, 28S. D. 
426, 184 NW 886. 

Tex.—Farley v. Deslonde, 69 Tex. 


458, 6 SW 786: First Texas. State 
Ins./ Cow *'v? Burwick,“ /(Cive VA.) 
193 SW 165; Borschow v. Wilson, 
(Civ. A.) 190 SW 202; Southwest- 
ern Surety Ins. Co. Vv. Stein 
Double Cushion Tire Co., (Civ. A.) 
180 SW 1165; Maris v. Adams, (Civ. 


A.) 166 SW 475; Conn v. Rosamond, 
(Civ. A.) 161 SW 73; Bergman Prod- 
uce Co. v. Brown, (Civ. A.) 156 SW 
1102; Henry v. Phillips, 105 Tex. 459, 
151 SW 533 [rev (Civ. A.) 1385 SW 
382]; Moore v. Studebaker Bros. Mfg. 


EVIDENCE 


Co., (Civ. A.) 1386 SW 570; Toepper- 
wein v. San Antonio, (Civ. A.) 124 
SW 699; Reagan v. Bruff, 49 Tex. 


Civ. A. 226, 108 SW 185; West v. Her- 
man, 47° Tex. Civ. A. 131, 104 SW 
428; Robertson v. Warren, 45 Tex. 
Civ. A. 584, 100 SW 805; Chew _ v. 
Zweib, 29 Tex. Civ. A. 311, 69 SW 
207; Jones v. Hanna, 24 Tex. Civ. A. 
550, 60 SW 279; Curtis v. Kelley, 24 
Tex. Civ. A. 540, 60 SW 265; Harris 
v. Springfield First Nat. Bank, (Civ. 
A.) 45 SW 311. : 

Utah.—California- Pine Box, etc., 
Co. v. Wasatch Orchard Co., 39 Utah 
325, 117 P 35; Brown v. Markland, 16 
Utah 360, 52 P 597, 67 AmSR 629. 

Vt.—Whittier v. Parmenter, 90 Vt. 
16, 96 A 378; Cilley v. Bacon, 88 Vt. 
496, 93 A 261; Kinnear, ete, Mfg. 
Co. v. Miner, 88 Vt. 324, 92 A 459; 
Herrick v. Noble, 27 Vt. 1. 

Va.—Dillard v. Jeffries, 118 Va. 81, 
86 SE 844; Patterson v. Overbey, 117 
Va. 345, 84 SE 647; Cutchin v. Roa- 
noke, 113 Va. 452, 74 SE 403; Grubb 
v. Burford, 98 Va. 5538, 37 SH 4. 

Wash.—Thomson, ete., Co. v. Ev- 
ans, 100° Washi 277, 170° P 573; "Ta- 
coma Mill Co. v. Northern Pac. R. 
Co., 89 Wash. 183, 154 P 173; Arm- 
strong v. Wheeler, 86 Wash. 251, 150 
P 5; EHighme v. Holcomb, 84 Wash. 
145, 146 P 391; Allen vy. Wenatchee 
Farmers’, etc., Bank, 76 Wash. 51, 
135 P 621; Nasser v. Gaston, 70 
Wash. 685, 127 P 470; Seattle Trans- 
fer Co. v. Seattle, 62 Wash. 269, 113 
P 627; Cain v. Moore, 54 Wash, 627, 
103 P 1130; Sandstone Brick, ete., Co. 
v. Lawler, 53 Wash. 10, 101 P 360; 
Bartlett Est. Co. v. Fairhaven Land 
Co., 49 Wash. 58, 94 P 900, 126 AmSR 
856, 15 LRANS 590; Carr v. Jones, 
29 Wash. 78, 69 P 646; Owen v. Hen- 
derson, 16 Wash. 39, 47 P 215, 58 
AmSR 17. 

W. Va.—Armstrong yv. Ross, 61 W. 
Va. 38, 55 SE 895; Uhl v. Ohio River 
R.ieCoL) b1O9W. Va. 106,. 41 SH 340" 
Martin v. Monongahela R. Co., 48 
W. Va. 542, 37 SE 563; Camden v. 
McCoy, 48 W. Va. 377, 37 SE 637; 
Knowlton v. Carmpbell, 48 W. Va. 
294, 37 SE 581. 

Wis.—Greene v. American Malting 
Co., 153 Wis. 216, 140 NW 1130; Pe- 
delty v. Wisconsin Zine Co., 148 Wis. 
245, 184 NW 3856; Klueter vy. Joseph 
Schlitz Brewing Co., 143 Wis. 347, 128 
NW 438, 32 LRANS 3838; Kruse v. 
Koelzer, 124 Wis. 536, 102 NW 1072; 
Hart v. Hart, 117 Wis. 639, 94 NW 
890; Whitworth v. Brown, 85 Wis. 
375, 55 NW 422; Smith v. Scott, 31 
Wis. 420; Barton v. Babcock, 28 Wis. 
192; Peet v. Chicago, etc., R. Co., 20 
Wis. 594, 91 AmD 446. 

Eng.—De la Warr v. Miles, 17 Ch. 
Di58bs° Coker) vi ' Guy, 2 "Be eP: 1565, 
126 Reprint 1441; Hitchin v. Groom, 
5 CG. B.515,' 57 HCL. 515, 1386 Reprint 
979; Shore v. Atty.-Gen., 9 Cl. & F. 
355, 8 Reprint’ 450; Sotilichos v. 
Kemp, 3 Exch. 105, 154 Reprint 775. . 

[a] Where two writing'’s construed 
together are unambiguous, parol evi- 
dence is not admissible to explain 
their meaning. Harrison v. Tate, 100 
Ga. 383, 28 SE 227. 

{[b] The settled legal construction 
of the language used in a written 
instrument cannot be contradicted by 
parol. Godkin v. Monahan, 83 Fed. 
116, 27 CCA ‘410; Self v. King, 28 
Tex. 552; Riggins v. Post, (Tex. Civ. 
A.) 172 SW 210. 

{c] BParol evidence of prior agree- 
ments as to the meaning of ambigu- 
ous terms is inadmissible in the ab- 
sence of fraud concealing the terms 
of the contract from the party exe- 
cuting it. Green v. Chicago, etc., R. 
Co., 92 Fed. 878, 35 CCA 68. 

[d] Where the language used is 
in its primary meaning unambiguous, 
and that meaning is not excluded by 
the context, and is sensible with ref- 


[§ 1570. 


dence of the language employed by the parties in 
making the contract be resorted to except that which 


erence to the extrinsic circumstances 
in which the parties to the instru- 
ment were placed at the time the 
writing was made, such primary 
meaning must be conclusively taken 
to be that which the parties intend- 
ed and to state the intention of the 


parties, and no evidence is receivable 


to show that in fact the parties used 
the language in any other sense, or 
had any other intention. Hildreth 
vy. Hartford, ete., Tramway Co., 73 
Conn. 631, 48 A 963. : 

‘ [e] A contract which has been 
interpreted by the supreme court is 
not ambiguous or uncertain, and on 
a new trial parol evidence cannot be 
introduced to show the intention of 
the parties, under Civ. Code § 1645, 
and Code Civ. Proc. § 1864, authoriz- 
ing parol evidence in cases of doubt- 
ful and ambiguous contracts, for 
these sections do not apply when the 
courts are able to declare the true 
intent of the parties. San Diego 
Flume Co. v. Chase, 3 Cal. Unrep, 
Cas. 792, 32 P 245. 

ff] The use of the words “more 
or less” in a writing concerning a 
sale of property does not create such 
an ambiguity as will let in parol 
evidence. Peterson v. Chaix, 5 Cal. 
A. 525, 90 P 948; Cabot v. Winsor, 1 
Allen (Mass.) 446; Shickle v. Chou- 
teau, ete., Iren Co., 10 Mo. A. 241 
{aff 84 Mo. 161]. 

{g] The use of the word “about” 
in a writing concerning a sale of 
property does not create an am- 
biguity. Peterson v. Chaix, 5 Cal. A. 
525, 90 P 948. 

[h] The mere assertion by a par- 
ty to a written contract that uncer- 
tainties exist in it will not open the 
door for admission of parol evidence, 


| where the court can find no equivo- 


cal language in the contract. Atchi- 
son, etc., R. Co. v. Truskett, 67 Kan. 
26, 72.P 562. : 

[i] Expert testimony is not ad- 
missible under such circumstances. 
Bowers Hydraulic Dredging Co. v. 
US. A219! SEW 6 29: SCtati Ss ome 


S.—Dennis v. Slyfield, 117 
54°CCA 520. 
Thorpe v. Sughi, 33 Ala. 330; 


Fed. 474, 
Ala. 


Mobile Mar. Dock, ete., Ins. Co. v. 
MeMillan, 81 Ala. 711. 
Ceres v. Cromactie, 21 Cal. 
Colo.—Hardwick v. McClurg, 16 
Colo. A. 354, 65 P 405. 
Conn.—Excelsior Needle Co. v- 
Smith, 61 Conn. 56, 23 A 693. 
Ga.—Scurry v. Cotton States L. 
ins>Co,, 51 Ga. 624. 
Ilil._—Razor v. Razor, 142 Ill. 875, 


31 NE 678 [aff 39 Ill. A. 527]; Hutton 
v. Arnett, 51 Ill. 198; Patchin v. 
Crossland, 145 Ill. A. 589; F. EF. Ide 
Mfg. Co. v. Sager Mfg. Co., 82 Ill. A. 
685; Chambers v. Prewitt, 71 Ill. A. 
119 [aff 172 Ill. 615, 50 NE 145]. 

Iowa.—Becker v. Dalby, 86 NW 
314; Hyler v. Wellington, 57 Iowa 
413, 10 NW 822; Rowley v. Bartholo- 
mew, 37 Iowa 374. 
ri asia sah v. Smith, 25 La. Ann. 

am 

Me.—Gatchell v. Morse, 81 Me. 205, 
16 A 662. 

Mass.—Alvord v. Cook, 174 Mass. 
120, 54 NB 499. 

Mich.—Gregory v. Lake Linden, 
130 Mich. 368, 90 NW 29; Cass v. 
Gunnison, 68 Mich. i47, 36 NW 465. 

Mo.—Stonebraker v. Ford, 81 Mo. 
532; Chrisman v. Hodges, 75 Mo. 413; 
J. R. Watkins Medical Co. v. Hollo- 
way, (A.) 181 SW 602. 

Nebr.—State v. Cass County, 60 
Nebr. 566, 83 NW 7338; Latenser v. 
Misner, 56 Nebr. 340, 76 NW 897. s 

N. Y.—Mullen v. Washburn, 224 
N. Y. 413, 121 NE 59; De Remer v. 
Brown, 165 N. Y. 410, 59 NE 129 (aff 
36 App. Div. 634, 55 NYS 367]; Wil- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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is furnished by the writing itself.5! It is also well 
established that parol evidence is not admissible 
to give to a writing a construction conformable to 
the secret intentions which one or both of the par- 
ties may have entertained but which the writing 
fails to express.®? 

Where the language used is too doubtful for any 
settled construction, parol evidence cannot, it has 
been held, be received to create instead of merely 
construing the contract, for this would be an at- 
tempt to do for a party that which he has not 
chosen to do for himself, and the law very properly 
denies such authority to courts of justice.*% But it 
has also been held that if the writing is wholly 
unintelligible on its face it is permissible to prove 
the parol contract which the parties attempted to 
reduce to writing.®4 

[§ 1571] b. What Evidence Is Admissible—(1) 
Evidence Must Tend to Aid Construction. The parol 
evidence which can be admitted to explain the con- 
tract must be such as tends.to show the correct in- 
terpretation of the language used, and its only pur- 
pose is to enable the court or jury to understand 
son vy. Randall, 67 N. Y. 338; MaNa- 
mee v. National Surety Co., 156 NYS 


758. 
Eng.—Atty.-Gen. v. Clapham, 4 De 
M. 


261, 60 
7 


NYS 737. 


EVIDENCE 


NE 635]; Zack v. Gans, 128 


(oe Cr eq 1479 


what the language really means; evidence which has 
no tendency to aid in the construction of the writing 


or to explain any ambiguity therein cannot be re- 


ceived.®> It is therefore necessary that the line 
which separates evidence which aids the interpreta- 
tion of what is in the instrument from direct evi- 
dence of intention independent of the instrument 
should be kept steadily in view, the duty of the 
court being to declare the meaning of what is writ- 
ten in the instrument, not of what was intended to 
be written,*® 

[§ 1572] (2) Acts of Parties. Where the 
meaning of the parties is uncertain from the words 
used and it is not within the power of the court to 
ascertain their meaning by reference to the body 
of the instrument, evidence of the acts of the parties 
contemporaneous with and immediately prior to the 
execution of the instrument may properly be con- 
sidered.°* The subsequent conduct of the parties 
acting under a contract the meaning of which is 
doubtful, may also be shown to aid in the construe- 
tion of the instrument and in determining the ques- 
tion of intent.°* Such evidence is, however, com- 


Va.—Crawford y. Jarrett, 2 Leigh 
(29 Va.) 680. 


G. & G. 591, 58 EngCh 463, 43 
Reprint 638 [rev 10 Hare 540, 44 Eng 
Ch 523, 68 Reprint 1042]. 

{a] “Reasonable rent.’”’ — Where 
defendant agreed to pay a “reason- 
able rent” for water to be furnished 
htm each year for irrigating pur- 
poses, there is no such ambiguity as 
to permit parol testimony that “rea- 
sonable rent’? meant one fifth of the 
crop. Old River Rice Irr. Co. v. 
Stubbs, (Tex. Civ. A.) 187 SW 154. 

5140 11.—C. li. Gray Lumber Co: 
vy. Scharmer, 198 Ill. A. 198. 

Mo.—Goodale v. Evans, 263 Mo. 
219, 172 SW 370. 

N. Y.—Dent v. North American 
SS O0.949 Nec¥i 39.05 


Or.—Schroeder v. Tillman, 73 Or. 
538, 144 P 751. 
- Wash.—Highme v. Holcomb, 84 


Wash. 145, 146 P 391. 

Wis.—Greene v. American Malting 
Co., 153 Wis. 216, 140 NW 1130. 

52. Standard Sewing Mach. Co. v. 
Leslie, 78 Fed. 325, 24 CCA 107; Sla- 
ter v. Demarest Spoke, etc., Co., 94 
Ga. 687, 21 SE 715; Citizens’ Bank v. 
Brighan, 61 Kan. 727, 60 P 754 [rev 
Opikan.) Ans SS9ncos Pepe King? v. 
Merriman, 38 Minn. 47, 35 NW_ 570. 


53. Peisch v. Dickson, 19 F. Cas. 
No. 10,911, 1 Mason.9; Reichert v. 
Russell Motorear Co., (Iowa) 170 


NW 441; Doe v. Roe, 1 Wend. (N. Y.) 
541. 

{a] lustration.—In an action by 
subdealer for return of a deposit 
made to guarantee to automobile 
dealer an account for “parts,” which 
deposit was withheld to guarantee 
payment of damages to another sub- 
dealer for sales wrongfully made in 
his territory, a stipulation that the 
parties would be governed by the 
“Studebaker policy” being vague and 
meaningless, parol testimony as to 
what constitutes Studebaker policy 
was inadmissible. Reichert v. Russell 
Motorcar Co., (lowa) 170 NW 441. 

54. Moulding v. Prussing, 70 Ill. 


ae U. §.—Miller v. Hamilton, 216 
Fed. 131, 132 CCA 375. 

Cal.—Wilmarth v. Pacific Mut. L. 
Ins. Go., 168 Cal. 536, 143 P 780, Ann 
Cas1915B 1120. 


Ga.—Steinhauer Ais Thompson, 16 
Ga. A. 470, 85 SE 3 
“Mow—Goodale vy. Evans, 263 Mo. 


219, 172 SW 370; Zerr v. Klug, 121 
Mo. A. 286, 98 SW 822. \ 

N. Y.—Saunders v. Agricultural 
Ins. Co., 39 App. Div. 631, 57 NYS 
683 [rev on other grounds 167 N. ¥. 


Or.—Schroeder v. Tillman, 73 Or. W. Va.—Newman « Kay, 57 W. Va. 
538,144 °P° 751. 98, 49 SE 926, 68 LRANS 908, 4 Ann 
Tex.—Gravity Canal Co. v. Sisk, | Cas 39. 


43 Tex. Civ. A. 194, 95 SW 724. 

Wash.—Highme v. Holcomb, 8:4 
Wash, 145, 146 P 391; Carr v. Jones, 
29 Wash. 78, 69 P 646. 

Wis.—Greene vy. American Malting 
Co., 153 Wis. 216, 140 NW 1130; Kil- 
pinski v. Bishop, 143 Wis. 390, 127 
NW 974. é ‘ 

56. U. S—Wolff v. Wells, 115 Fed. 
32, 52 CCA 626; Standard Sewing- 
Mach. Co. v. Leslie, 78 Fed. 325, 24 
CCA 107; Hanner v. Moulton, 23 Fed. 
5 [aff 1388 U. S. 486, 11 SCt 408, 34 L. 
ed. 1032]. 

Ala.—Donehoo v. Johnson, 120 Ala. 
438, 24 S 888; Guilmartin v. Wood, 76 
Ala. 204; Hughes vy. Wilkinson, 35 
Ala, 453. 

Ark.—Dorr v. School Dist. No. 26, 
40 Ark. 237. 

Cal.—In re Young, 123 Cal. 337, 55 


je. sl@ylal, 
Ga.—Hill v. Felton, 47 Ga. 455, 15 
AmR 643; Cooper v. Berry, 21-Ga. 


526, 68 AmD 468. 

Ill.—Lomax v. Lomax, 218 Ill. 629, 
75 NE 1076, 6 LRANS 942; Bradish 
v. Yocum, 130 Ill: 386,23 NE 114; 
Ha aa v. Decker, 121 Ill. 341, 12 NE 
750. 

Iowa.—F lynn v. Holman, 119 Iowa 
731, 94 NW 447. 

Ky.—Licking Rolling Mill Co.: v. 
Snyder, 89 SW 249, 28 KyL 357. 

Md.—Planters’ Mut. Ins. Co. v. 
Deford, 38 Md. 382; Clarke v. Lan- 
caster, 36 Md. 196, 11 AmR 486. 

Mass.—Hebb v. Welsh, 185 Mass. 
335, 70 NE 440; Brown v. Saltonstall, 
3 Metc. 423. 


Mich.—Waldron v. Waldron, 45 
Mich. 350, 7 NW 894. 

Nebr.—State v. Cass County, 60 
Nebr. 566, 83 NW 733. 

N. J.—Evens v. Griscom, 42 N. J. 


L. 579, 36 AmR 542; Den v. Cubberly, 
125N. J. 22308; 


N. Y.—Sabin v. Kendrick, 58 App. 


Div. 108, 68 NYS 548; Bell v. Hol- 
ford; sa N: Yu, Super. .535-Petersy v. 
Porter, 60 HowPr 422; Jackson v. 


Sill, 11 Johns. 201, 6 AmD 363. 

N. C.—Ivey v. Bessemer City Cot- 
ton Mills, 143 N. C. 189, 55 SE 613. 

Oh.—Watson vy. Lamb, 75 Oh. St. 
481, 79 NE 1075. 

Or.—Baker County v. Huntington, 
46NOLs SOs lowe Lol. 

Pa.—In re Gaston, 188 Pa. 374, 41 
A 529, 68 AmSR 874. 

Tex.—Epperson v. Young, 8 Tex. 
135; Franklin v. Mooney, 2 Tex. 452; 
Lenz v. Sens, 27 Tex. Civ. A. 442, 66 
SW 110. 


Eng.—Clementson v. Gandy, 1 
Priaa 309, 15 EngCh 309, 48 Reprint 


57. Ill—Chicago Portland Cement 
Co. v. Hofman, 168 Ill. A. 71. 

Ind.—Hensler y. Fountain Park 
Co., 57 Ind. A. 100, 106 NE 384, 388 
feitiCy ee]. 

Me.—Haven vy. Brown, 7 Me. 421, 22 
AmD 208. 

Mass.—Dodd v. Witt, 139 Mass. 63, 
29 NW 475, 52 AmR 700; Fowle v. 
Bigelow, 10 Mass. 379. 

Mo.—Coffman v. Saline Valley R. 
Co., 183 Mo. A. 622, 167 SW 1053; 
Geismann v. Trish, 163 Mo. A. 308, 
143 SW 876; Bernero v. McFarland 
Feel Est. Co., 134 Mo. A. 290, 114 SW 

N. Y.—Block v. Columbian Ins. Co., 
42 N. Y. 393. ; 

Utah.—Fayter v. North, 30 Utah 
156, 83 P 742, 6 LRANS 410. 

Va.—Shenandoah Land, etec., Co. v. 
Clarke, 106 Va. 100, 55 SE 561. 

Wash.—Milton v. Crawford, 65 
Wash: 145, 150, 118 P32) [eit Cyey: 

W. Va.—Chesapeake, etce., R. Co. 


v. Deepwater R. Co., 57 W. Va. 641, 50 
SE 890. 


Man.—Haffner v. Cordingly, 18 
Man. 1, 7 WestLR 764. i 
58. U. S.—Rhodes v. Cleveland 


Rolling-Mill Co., 17 Fed. 426 [rev on 
other grounds 121 U. S. 255, 7 SCt 
882, 30 L. ed. 920]. 
Ala.—Boykin v. Mobile Bank, 72 
Ala. 262, 47 AmR 408. , 
Cal.—Vejar v. Mound City Land, 


ete, Assoc, 97) JCalir659;132 P. 7d 33 
aa! v. Adams, 66 Cal. 218, 5 P 
9 


Conn.—Moline Jewelry Co. v. Din- 
nan, 81 Conn, 111, 70 A 634, 17 LRA 
NSaii19; 

Ill.—MecLean County Coal Co. v. 
Bloomington, 234 Ill. 90, 84 NE 624; 
Wrigley v. Cornelius, 162 Ill. 92, ‘4 
NE 408 [aff 61 Ill. A. 279]; Mare- 
mont, ete., Co. v. Schwarzschild, etce., 
Co., 194 Ill. A. 619; Chicago Portland 
Cement Co. v. Hofman, 168 Ill. A. 
71; Davenport First Nat. Bank v. 
Rothschild, 107 Ill. A. 133. 

Ind.—Bell v. Golding, 27 Ind. 173; 
International Harvester Co. of Amer- 
ica’ v. Haueisen, (A.) 118 NE 320. 

La.—Marcotte v. Coco, 12 Rob. 167. 

Me.—Bradford v. Cressey, 45 Me. 
9; Emery v. Webster, 42 Me. 204, 66 
AmD 274. 


Mass.—Lovejoy v. Lovett, 124 
Mass. 270. 
Mich.—Borden v. Fletcher, 131 


1180 [22C.3.] 


petent only to show the understanding of the par- 
ues and not to affect the terms of the contract.°° 

(3) Conversations and Statements of 
The conversations and statements of the 
parties at the time of or just previous to the exe- 
cution of the contract between them may be ad- 
missible for the purpose of aiding in the construc- 
tion of the writing;°° but oral declarations of the 
parties made at or before the time of the execution 
of the instrument are not admissible for the pur- 


[§ 1573] 
Parties. 


Mich. 220, 91 NW 145; Gregory v. 
Lake Linden, 130 Mich. 368, 90 NW 
29. 

Mo.—St. Louis Gaslight Co. v. St. 
Louis, 46 Mo. 121; Bernero v. Mc- 
Farland Real Est. Co., 134 Mo. A. 
290, 114 SW 581. 

N. H.—Bell v. Woodward, 46 N. H. 
315. 


IN. Y.——-Prench v..Carhart, 1 N.Y. 
96; Beacham v. Eckford, 2 Sandf. Ch. 
116. 

Pa.—Barnhart v. Riddle, 29 Pa. 92; 
Hill v. Freeport Waterworks Co., 40 
Pa. Super. 592; Stevenson’s Est., 16 
Phila. 365. 

Porto Rico. —Caldas v. Garcia, 8 
Porto Rico 454. 

Tex.—Linney v. Wood, 66 Tex. 22, 
17 SW 244; Carter v. Childress, (Civ. 
A.) 99 SW 714; Minor v. Powers, 
(Civ. A.) 24 SW. "710. 

W. Va.—Uhl v. Ohio River R. Co., 
51 W. Va. 106, 41 SE 340; Findley 
v. Armstrong, 23 W. Va. 113; Hans- 
ford v. Chesapeake Coal Co., 22 W. 
Wale 10-* Crislip) <v. “Cain; 19-W. Vat 
438. 

Wis.—Hart v. Hart, 117 Wis. 639, 
94 NW 890. 

{a] Letters.—In an actien for the 
price of jewelry, the defense being 
misrepresentation and that plaintiff 
had the goods so stamped as to ren- 
der their sale illegal, letters passing 
between plaintiff and defendant, in- 
cluding those written by and to de- 
fendant’s attorney, relative to de- 
fendant’s refusal to accept the goods, 
and his reasons therefor, were ad- 
missible to show the conduct of the 
parties, but not to change the writ- 
ten order. Moline Jewelry Co. v. 
Dinnan,) $1.*Conn;. 111, “10'-A 634,-17 
LRANS 1119. 

Practical construction by parties 
see infra § 1574 


59. Potter v. Phenix Ins. Co., 63 
Fed. 382. 
60. U. S.—Crittenden v. Cobb, 156 


Fed. 535; Kilby Mfg. Co. v.. Hinch- 
man-Renton Fire Proofing Co., 132 
Fed. 957, 66 CCA 67. 

D. C.—Okie v. Person, 23 App. 170. 

Fla.—Robinson y. Barnett, 18 Fla. 
602, 43 AmR 327. 

Ga.—Skinner v. Moyle, 69 Ga. 476. 

Ill.—Kelsey v. Clausen, 257 Ill. 
402, 100 NE 984; Maremont, etc., Co. 
v. Schwarzschild, etc., Co., 194 Ill. A. 
619; Chicago Portland Cement Co. v. 
Hofman, 168 Ill. A. 71; Evans v. 
Ross Constr. Co., 142 Ill. A. 375; Par- 
ish v. Vance, 110 Ill. A. 57. 

Ind.—Hensler v. Fountain Park 
Co., 57 Ind. A. 100, 106 NE 384, 388 


felt) Cy]. 
Iowa.—Kelly y. Fejervary, 111 
Iowa 693, 83 Nw 791. ‘ 
Mass. — Proctor v. Hartigan, 139 


Mass. 554, 2 NE 99, 143 Mass. 462, 
9 NE 841. 

Mich.—Harmon v. Michigan United 
Tract. Co., 202 Mich. 298, 168 NW. 
521; Purkiss v. Benson, 28: Mich. 538. 

Mo.—Jenkins v. Springfield Reduc- 


tion, etc., Co., 169 Mo. A. 534, 548, 
154 SW 832 [quot Cyc]; Sharp v. 
Sturgeon, 66 Mo. A. 191. 
Mont.—Sutherland y. Green, 49 
AAS 379, 142 P 636, AnnCas1916A 
N. Y.—Morrison v. Hurtig, 198 
N. Y. 352, 91 NE 842; Thomas W. 


Finucane Co. ¥. Rochester Bd. of Ed- 
ucation, 190 N. Y. 76, 82 NE 737; 


EVIDENCE 


im expressed.*! 


[§ 1574] 


Morison vy. American Tel., etc., Co., 
126 App. Div. 575, 110 NYS 801; 
Hart v. Thompson, 10 App. Div. 183, 
41 NYS 909; Rogers v. Straub, 15 
Hun 264, 26 NYS 1066; Electric Car- 
riage Call, ete., Co. v. Herman, 67 
Mise. 394, 123. NYS 231; Austin v. 
Southworth, 13 Misc. 45, 34 NYS 88; 
Ely v. Adams, 19 Johns. 313. 
Sie ey Bois v. Bigler, 48 LegInt 
293. 

S. D.—Smith vy. Johnson, 30 S. D. 
200, 138 NW 18. 


Eng.—Chambers v. Kelly, 7 Ir. C.) 


GB. 2303 
N. B.—Doe vy. Pitt, 6 N. B. 385. 
Newfoundl.—Whelan v. New York, 
ete., Tel. Co., 2 Newfoundl. 118. 
But compare Uhl v. Ohio River R. 


Co., 51 W. Va, 106, 41 SE 340 (where | 


a contrary view is indicated in the 
official syllabus). 

61. U. S.—Eustis Min. Co. v. Beer, 
239 Fed. 976. 

Mass.—Rochester Tumbler Works 
v. Mitchell Woodbury Co., 215 Mass. 
194, 102 NE 4388. 

N. Y.—Lossing v. Cushman, 195 
N. Y. 386, 88 NH 649. 

Oh.—Tuttle v. Burgett, 53 Oh. St. 
498, 42 NE 427, 53 AmSR 649, 30 
LRA ere Toledo First Nat. Bank v. 
Central Chandelier Co., 17 Oh. Cir. 
Cte 443, 9 Oh. Cir. Dec. 807. 

Vt—Cilley v. Bacon, 88 Vt. 496, 
501, 93 A 261 [cit Cyc]. 

62. I1l.—Chicago Portland Cement 
Co. v. Hofman, 168 Ill. A. 71. 

Mass.—Buffington v., McNally, 192 
Mass. 198, 78 NE 309. 

N. Y.—New York Home Wrecking 
Co. v. O’Rourke, 92 App. Div. 217, 86 
NYS 1116 [aff 181 N. Y. 564 mem, 74 
NE 1121 mem]; Sabin v. Kendrick, 
58 App. Div. 108, 68 NYS 546. 

N. C.—Jones vy. Norris, 147 N. C. 
84, 60 SE 714. 

Tex. —Linney v. Wood, 66 Tex. 22, 
17 SW 244. 

63. U. S—Lowrey v. Hawaii, 206 
U. S. 206, 27 SCt 622, 51 L. ed. 1026; 
Case Mfg. Co. v. Soxman, 138 U. S. 
431, 11 SCt 360, 34 L. ed. 1019; Dis- 
trict of Columbia vy. Gallaher, 124 
U.S. 505, 8° SCt 585, 31 TL... ed. 526; 
Toplifie v.. “Toplith AZ .Us ss Thee 
SCt 1057, 30 L. ed. 1110; Chicago v. 
Sheldon, 9 Wall. 50, 19 L. ed. 594; 
Cavazos vy. Trevino, 6 Wall. 773, 18 
L. ed. 813; Henry Paper Co. v. Co- 
lumbia Paper Bag Co., 185 Fed. 464, 
107 CCA 534; Consolidated Dental 
Mfg. Co. v. Holliday, 131 Fed. 384; 
Newton y. Wooley, 105 Fed. 541; Chi- 
cago Great Western R. Co. v. North- 
ern Facific R. Co., 101 Fed. 792, 42 
CCA 25; Potter v. Phenix Ins. Co., 
63 Fed. 882; Rhodes v. Cleveland 
Rolling Mill Co., 17 Fed. 426 [rev on 
other’ grounds 121 U. S. 255, 7 Sc€t 
882, 30 L. ed. 920]; Mauger v. Hol- 
yoke Mut. F. Ins. Co., 16 F. Cas. No. 
9,305, Holmes 287. 

Ala.—Boykin v. Mobile Bank, 72 
Ala. 262, 47 AmR 408. 

Ark.—Boyd v. Lloyd, 86 Ark. 169, 
110 SW 596. 

Cal.—Swift v. Occidental Min., etc., 
Co., 141 Cal. 161, 74 P 700; Brew- 
ster v. Lathrop, 15 Cal. 21. 

Colo.—San Miguel Cons. Gold Min. 
Co. v. Stubbs, 39 Colo. 359, 90 P 842. 


Ga.—Georgia R. Co. v. Hart, 60 
Ga. 550. : 
TIll.— Wrigley v. Cornelius, 162 ill. 


92, 44 NE 406; Hartshorn v. Byrne, 


(§§ 1572-1574 


| pose of showing an intention or purpose not there- 


Conversations between and state- 


ments of the parties to a written contract after its 
execution have also been held er to ex- 
plain an ambiguity in the writing.® 

(4) Construction by Parties. 
dence of the practical construction given to an 
instrument of writing by the parties thereto may be 
admissible to explain its meaning when explana- 
tion is necessary.°* 


Eyi- 


This rule does not, however, 


147 Ill. 418, 35 NE 622; Vermont St. 
M. E. Church v. Brose, 104 Ill. 206; 
Springfield State Nat. Bank v. U. S. 
Life Ins. Co., 142 Ill. A. 624; Daven- 
port First Nat. Bank v. Rothschild. 
107 Ill. A. 133; Western R. Equip- 
ment Co. y. Missouri Malleable Iron 
Colo Ll mile eAL ase 

Ind.—Frazier v. Myers, 132 Ind. 
71, 31 NE 536; Pate v. French, 122 
Ind. 10, 23 NE 673; Louisville, etc., 
R. Co. v. Reynolds, 118 Ind. 170, 20 
NE 711; Gaylord v. Lafayette, 115 
Ind. 423, 17 NE 899; Lyles v. Lesch- 
er, 108. Ind. 382, 9 NE 365; Vinton 
v. Baldwin, 95 Ind. 433; Ketcham v. 
Brazil Block Coal Co., 88 Ind. 515; 
Reissner v. Oxley, 80 Ind. 589; Bell 
v. Golding, 27 Ind. 173; Hensler v. 
Fountain Park Co., 57 Ind. A. 100, 
106 NE 384, 388 [cit Cyc]; Semon v. 
Coppes;, ete:, Cay 35° Ind. AS 351 er 
NE 41, 111 AmSR 171; Bement v. 
Claybrook, 5 Ind. A. 193, 31 NE 556. 

Kan.—Autem v. Mayer Coal Co., 98 
Kan. 379, 158 P 13; Nichols, ete., Co. 
v.' Maxson, 76° Kan: -607)°92 P 545; 
Mayberry v. Beck, 71 Kan. 609, 81 P 
191. 

La.—Marcotte v. Coco, 12 Rob. 161; 
Perkins v. Dickson, 1 Rob 413: 
Amory vy. Black, 13 La. 264; Pons v. 
Walker, 1 La. A. (Orleans) 83. 

Me.—Tyler v. Fickett, 73 Me. 410; 
Northrop v. Hale, 72 Me. 275; Brad- 
ford v. Cressey, 45 Me. 9; Emery v. 
Webster, 42 e. 204, 66 AmD 274, 

Md.—Chesapeake Brewing Co. v. 
Goldberg, 107 Md. 485, 69 A 37, 15 
AnnCas 879; Franklin F. Ins. Co. v. 
Hamill, 5 Md. 170. 

Mass.—Old Colony R. Co. v. Bos- 
ton, 189 Mass. 116, 75 NE 134; Dodd 
v. Witt, 139 Mass. 63, 29 NE 475, 52 
AmR 700; Lovejoy v. Lovett, 124 
Mass. 270; Goodrich vy. Longley, 1 
Gray 615; Stone v. Clarke, 1 Mete. 
378, 35 AmD ‘370. 

Mich.—Rorden vy. Fletcher, 131 
Mich. 220, 91 NW 145; Gregory v. 
pens Linden, 130 Mich. 368, 90 NW 

Minn.—Engel vy. Scott, ete., 
ber Co.,-60 Minn. 39, 61 
Staples v. Edwards, ete., 
Co., 56 Minn. 16, 57 NW 220. 

Mo.—St. Louis Gaslight Co. y. St. 
Louis, 46 Mo. 121; Ideal Pump, etce., 
Co. v. American Cent. Ins. Co., 167 
Mo. A. 566, 152 SW 408; New Amster- 
dam Casualty Co. v. Mesker, 128 Mo. 
A. 183, 106 SW 561; Dallas y. Berger, 
59 Mo. A, 221. 

Nebr.—In re Enyart, 100 Nebr. 337, 
160 NW 120; Creedon v. Patrick, 3 
Nebr. (Unoff.) 459, 91 NW 872. 

N. Y.—Wilson v. Randall, 67 N. Y. 
338; Dana v. Munson, 23 N. Y. 564; 
Giles’ v. Comstock, 4 N. Y. 270, 53 
AmD 374; French v. Carhart, 1 N. Y. 
96; Tanenbaum v. Fiseman, 83 App. 
Divs, 3195782" NYS? L771 tare cls IN Saye 
594 mem, 70 NE 1110 mem]; Hart v. 
Thompson, 10 App. Div. 183, 41 NYS 
909; Rogers v. Straub, 75 Hun 264, 
26 NYS 1066; Von Bruck v. Peyser, 4 
Rob. 514; Weber v. Weber, 9 Daly 
211; Union India Rubber Co. v. Tom- 
linson, 1 E. D. Smith 364; Austin v. 
Soe hie 3 13 Mise. 45, 34 NYS 

8. 

Oh.—Caldwell v. Carthage, 40 Oh. 
St. 453; Hartman v. Midland Tract. 
Co., 27 ‘Oh. Cir. Ct. 664. 

Or.—Vance v. Wood, 22 Or. 77, 29 
PHTSi Wills) v. Leveriek, 20 Or. 168, 


Lum- 
NW 825; 
Lumber 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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extend so far as to permit the overthrow of plain 
terms of a contract,®* and an unambiguous contract 
cannot be varied by evidence of a construction by 
the parties different from that which the language 


clearly imports.*% 
[§ 1575] 


[§ 1576] 


25 P 398; Hicklin v. McClear, 18 Or. 
126, 22 P 1057. : 

Pa.—Barnhart v. Riddle, 29 Pa. 92; 
Fenner v. Smyth, 62 Pa. Super. 538; 
Wright v. Monongahela Natural Gas 
Co., 2 Pa. Super. 219. 

R. I.—Phetteplace v. British, etc., 
InsSwCo:. 20 Ro L265 49) Ar 3 3e 

Tex.—Heidenheimer v. Cleveland, 
17 SW 524; Linney v. Wood, 66 Tex. 
22, 17 SW 244; Riggins v. Post, (Civ. 
A.) 172 SW 210; Pope v. Riggs, (Civ. 
A.) 43 SW 306. 

Vt.—Fletcher v. Phelps, 28 Vt. 257; 
Barker v. Troy, ete., R. Co., 27 Vt. 
766; Gray v. Clark, 11 Vt. 583. 

Va.—Albert v. Tidewater R. Co., 
107 Va. 256, 58 SE 575; Pine Beach 
Inv. Corp. v. Columbia Amusement 
Co., 106 Va. 810, 56 SE 822; Knick v. 
Knick, 75 Va. 12; Old Dominion Bank 
v. MeVeigh, 32 Gratt (73 Va.) 530; 
Eee es v. Martin, 6 Rand. (27 Va.) 
od rh 
Wash.—Maxwell v. Harper, 51 
Wash. 351, 98 P 756; Johnson County 
Sav. os v. Rapp, 47 Wash. 30, 91 
Russ 


W. Va.—Camden vy. McCoy, 48 W., 


Va. 377, 37 SE 637 (recognizing the 
rule but not applying it); Knowlton 
eee belt 48 W. Va. 294, 37 SE 

81. 
Wis.—Wussow v. Hase, 108 Wis. 
382, 84 NW 4383; Janesville Cotton 
Mills v. Ford, 82 Wis. 416, 52 NW 
764, 17 LRA 564; Hosmer v. McDon- 
ald, 80 Wis. 54, 49 NW 112; Nilson v. 
Morse, 52 Wis. 240, 9 NW 1. 

Eng.—Baird v. Fortune, 4 Macq. 
126; Wadley v. Bayliss, 5 Taunt. 752, 
1 ECL 385, 128 Reprint 887. 

Ont.—Toronto Gen. Trusts Corp. v. 
Mackay & Co., Ltd., 33 Ont. L. 183, 7 
OntWN .822. 

64, Western R. Equipment Co. v. 
Missouri Malleable Iron Co., 91 Ill. 
A. 28; Kinney v. McBride, 88 App. 
Div. 92, 84 NYS 958. Y 

65. U. S.—Hartley v. Lapidus, 
etc., Co., 216 Fed. 92, 132 CCA 336. 

Kan.—Autem v. Mayer Coal Co., 98 
Kant 379; 158 B13: : 

Ky.—Cissel v. Rapier, 3 KyL 690, 
11 Ky. Op. 553. 

Miss.—McCall Co. v. Parsons, etc., 
Co., 107 Miss. 865, 66 S 274. 

New tYas=lueamitt. ve De pvries, (127 
App. Div. 721, 111 NYS 998; Kinney 
v. McBride, 88 App. Div. 92, 84 NYS 


958. 

Tex.—Riggins v. Post, (Civ. A.) 
172 S 210. 

rio ruse vy. Koelzer, 124 Wis. 


536, 102 NW 1072. 

Ont.—Toronto Gen. Trusts Corp. v. 
Mackay & Co., Ltd. 33 Ont. L. 183, 
190, 7 OntWN 822. 

“Tt is clear that, where the con- 
tract is devoid of all ambiguity, its 
plain provisions must not be defeated 
merely because the parties have act- 
ed upon a mistaken interpretation of 
its provisions.” Toronto Gen. Trusts 
Corp. v. Mackay & Co., Ltd., supra. 

66. U.. S.—Porto Rico Sugar Co. 
v. Lorenzo, 222 U. S. 481, 32 SCt 133, 
56 L. ed. 277; Barcus v. Gates, 130 


(5) Condition of Subject Matter. 
deed or other writing should be construed with ref- 
erence to the actual state of the subject matter at 
the time of its execution, and for that purpose ex- 
trinsic evidence may be admitted to place the court 
or jury in the position of the parties at the time of 
executing the instrument, and thus enable them in- 
telligently to interpret the language used.%* 

(6) Expert Evidence. 
of expert testimony to show what work was neces- 
sary to be done in order to comply with a building 
contract is not an infringement of the rule which 


EVIDENCE 


[§ 1577] 


[22°C.c.]° 1181 


forbids the admission of parol evidence to’ vary or 
contradict a written contract.®? 

(7) Extrinsic Matters Referred to. 
Where a writing itself contains a reference to ex- 


trinsic matters, these matters may be shown for the 


A 
[§ 1578] 


biguous.®® 
[§ 1579] 


The admission | ferred to. 


a 364 [aff 136 Fed. 184, 69 CCA 
Til.—Cook v. Whiting, 16 Ill. 480; 
Walker v. Johnson, 116 Ill. A. 145. 


Ky.—Jackson v.. Hardin, 87 SW 
1119, 27 KyL 1110. 
Mo.—Hartley v. Werner, (A.) 196 


SW 1072; Geismann y. Trish, 163 Mo. 
A. 308, 143 SW 876. 

N. Y.—Holden vy. Crolly, 153 App. 
Div. 254, 138 NYS 23; Manhattan 
Wrecking, etc., Co. v. WHidlitz, 78 
Misc. 396, 138 NYS 308. 

Va.—Prudential F. Ins, Co. v. Alley, 
104 Viassb6) 51 (SH $112. 

Wis.—Meade v. Gilfoyle, 64 Wis. 
18, 24 NW 413; Whitney y. Robinson, 
53 Wis. 309, 10 NW 512; Messer v. 
Oestreich, 52 Wis. 684, 10 NW 6. 

Ont.—Brady vy. Sadler, 16 Ont. 49 
[app dism 17 Ont. A. 365]. 

67. Maremont, etc., Co. v. Schwarz- 
schild, etc., Co., 194 Ill. A. 619; Haver 
v. Tenney, 36 Iowa 80; Douglass v. 
Morrisville, 89 Vt. 393, 95 A 810. 

Opinion evidence generally see su- 
pra §§ 588-831. 

68. Ark.—Montgomery v, Arkan- 


sas Cold Storage, etc., Co., 93 Ark. 
191, 124 SW 768. 

Ga.—Morrison y. Dickey, 119 Ga. 
698, 46 SE 863. 

Ill.— Gage v. Cameron, 212 Ill. 


146, 72 NE 204. 

Ind.—Barley v. Sansberry, (A.) 119 
NE 1013; Henry School Tp. v. Mere- 
dith, 32 Ind. A. 607, 70 NE 393. 

Md.—Dorsey vy. Eagle, 7 Gill & J. 
By 

Mass.—W. T. Tilden Co. vy. Densten 
Hair Co., 216 Mass. 323, 103 NE 916. 

Mich.—Ferguson v. Davis, 65 Mich. 
677, 32 NW 892. 

Mont.—Hillman vy. Luzon Café Co., 
49 Mont. 180, 142 P 641. 


N. Y.—Blankoff v. Lehrman, 157 
NYS 843. 
Wash.—Pheenix Packing Co. v. 


Humphrey-Ball Co., 58 Wash. 396, 108 
P 952. 

{a] MIllustrations.—(1) A _ party 
who claims under a lease, stipulat- 
ing that he “shall have and hold the 
premises (a part of C. manor) ac- 
cording to manor regulations,’ may 
prove by parol that by such regula- 
tions the tenants have a right to 
remove their away-going crops at 
any time within a reasonable period 
after the determination of their 
leases. Dorsey v. Eagle, 7 Gill & J. 
(Md.) 321. (2) Where a contractcr 
gave to a lumber dealer from whom 
he was purchasing lumber for the 
construction of a house, a draft, 
payable at a certain date, which 
was accepted by the drawee, for 
whom the house was being built, with 
the condition “that the dwelling shall 
be completed before this draft is 
paid,” it was permissible in a suit 
by’ the payee, the lumber dealer, 
against the drawee, to read in evi- 
dence the building contract between 
the drawer and the drawee, in order 
to explain the “completion” referred 
to in the acceptance. Ferguson vy. 


purpose of explaining the writing.** 

(8) Facts Existing at Time of Exe- 
cuting Contract. 
execution of a written contract may properly be 
considered for the purpose of interpreting the lan- 
guage used, where such language is obscure and am- 


Facts existing at the time of the 


(9) Identification of Writing Re- 
Where a written instrument contains a 
reference to some other writing, parol evidence is 
admissible for the purpose of identifying the writ- 
ing so referred to.7° 


Davis, 65 Mich. 677, 32 NW 892. 


69. U. S.—Mauger v. Holyoke Mut. 
Hi) Ins. Co:- 16) Hi Cash Nowt9.805; 
Holmes 287. 


Md.—McCreary v. McCreary, 5 Gill 
& J. 147. 

Mass.—Hill v. Rewee, 11 Mete. 268. 
nie ate ed v. Kimball, 1 Mich. 

Mo.—McDaniel .v. United R. Co.,. 
165 Mo. A. 678, 148 SW 464. 

N. Y.—Dent v. North American SS. 
Co., 49 N. Y. 390. : 

Va.—Prudential F. Ins. Co. v. Al- 
ley, 104 Va. 356, 51 SE 812; French 
v. Williams, 82 Va. 462, 4 SE 591. 

Eng.—Rex v. Laindon, 8 T. R. 379, 
101 Reprint 1444. 

70. U. S.—Henderson vy. Mound 
Coal Co., 181 Fed. 487, 490, 104 CCA 
235 [cit Cyc]; Rutland, etc., R. Co. 
v. Crocker, 21 F, Cas. No. 12,176, 4 
Blatchf. 179, 29 Vt. 540. 

Ala.—Thrasher v. Royster, 187 Ala. 
350, 65 S 796; Sellers v. Dickert, 185 
Ala, 206, 64 S 40; Drennen y. Satter- 
field, 119 Ala. 84, 24. S$ 728. 

Cal.—Redd v. Murry, 95 Cal. 48, 24 
P 841, 30 P 132; Penry v. Richards, 
52 Cal. 496; Verzan v. McGregor, 23 
Cal. 339. 

Ga.—Emerson v. Knight, 130 Ga. 
100, 60 -SE 255; Way v. Arnold, 18 
Ga. 181. 

Ill—Mann y. Bergmann, 203 IIl. 
406, 67 NE 814. 

Ind.—Amos y. Amos, 117 Ind. 19, 
19 NE 539. 

Kan.—Hendricks v. Brooks, 80° 
Kan. 1, 101 P 622, 133 AmSR 186. 
Se ee v. Estill, 3 Dana 

Me.—Stowe v. Merrill, 77 Me. 550, 
1 A 684; Brown vy. Holyoke, 53 Me. 
9; Sweetser vy. Lowell, 33 Me. 446; 
Bourne v. Littlefield, 29 Me. 302. 

Md.—Nelson vy. Willey, 97 Md. 373, 
55 A 527. 

Mass.—Adams v. Morgan, 150 Mass. 
143, 22 NE 708; Bergin v. Williams, 
138 Mass. 544; Dadmun y. Lamson, 
9 Allen 85; Goddard v. Sawyer, 9 
Allen 78: Baxter v. McIntire, 13 Gray 
168; Clark v. Houghton, 12 Gray 38; 
Stone vy. Cambridge, 6 Cush. 270. 


Mich.—Maxted v. Seymour, 56 
Mich, 129, 22 NW 219. 

Minn.—Pulaski Hall Assoc. v. 
American Surety Co., 123 Minn, 222, 
143 NW 715. 

N. Y.—Haag v. Hillemeier, 120 


N. Y. 651, 24 NE 807. 

Oh.—Fitzgerald yv. Louisville, etc., 
R. Co., 7 Oh. Dec. (Reprint) 173, 1 
CincLBul 226. i 

Pa.—Clarke v. Adams, 83 Pa. 309; 
Spangler vy. Springer, 22 Pa. 454. 

R. I.—Wilson v. Tucker, 10 R, I. 
578. \ 

Tenn.—Fitzpatrick v. School Comrs., 
7 Humph. 224, 46 AmD 76. 

Tex.—Thompson vy. Cobb, 95 Tex. 
140, 65 SW 1090, 98 AmSR 820; Zim- 
pleman v. Stamps, 21 Tex. Civ. A, 
129, 51 SW 341; Looney v. De Geirse, 
oir exs VA Civ.’ Cas. 8) 03: 

Vt.—Bradley v. Pike, 34 Vt. 215; 
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ous.?? 


Dodge v. Billings, 2 D. Chipm. 26. 

W. Va.—Snooks v. Wingfield, 52 
W. Va. 441, 44 SE 277. ; 

Eng.—New Zealand Bank vy. Simp- 
son, [1900] A. C. 182; Oliver v. Hunt- 
ing, 44 Ch. D. 205; Dobell v. Hutchin- 
son, 3 A. & BH. 355, 30 ECL 176, 111 
Reprint 448; Saunderson v. Jackson, 
2 B. & P. 238, 126 Reprint 1257; 
Hodges v. Horsfall, 1 Russ. & M. 
116, 5 EngCh 116, 39 Reprint 45; 
Clinan v. Cooke, 1 Sch. & Lef. 32. 

N. B.—Des Brisay v. Glencross, 12 
INEeB, 100% 

Ont.—Ward y. Hayes, 19 Grant Ch. 
OC) F239; ; j 

{a] Mlustrations.—(1) Parol evi- 
dence is admissible to identify cer- 
tain specifications referred to in a 
written contract to erect a building. 
Bergin vy. Williams, 138 Mass. 544. 
(2) In an action on a contractor's 
bond, the contract providing that 
plans and specifications identified by 
the signature of the parties should 
constitute a part thereof, parol evi- 
dence was admissible to identify the 
plans and specifications, although not 
signed by the parties. Pulaski Hall 
Assoc. v. American Surety Co., 123 
Minn. 222, 148 NW 715. 

[b] Where a deed refers to a plat, 
designating a street contiguous to 
the property, on a bill to prevent a 
replatting, it is proper to identify 
the plat by parol, and show that the 
purchase was made with reference 
thereto, not to change the deed, but 
to show the circumstances under 
which the purchase was made. Mann 
vy. Bermann, 203 Ill. 406, 67 NE 814. 

71. Showing inducing cause where 
improper use of instrument attempted 
see supra § 1561. 

72. ‘Shellberg v. McMahon, 98 Kan, 
46, 157 P 268; Citizens’ Bank v. Brig- 
ham, 61 Kan. 727, 60 P 754 [rev 9 
KaniwyA. -889, 258 Pel Tt7]; Gravity 
Canal Co. v. Sisk, 43 Tex. Civ. A. 
194, 95 SW 724. : 

73. U. S—The Addison E. Bul- 
lard, 252 Fed. 241 [aff 258 Fed. 180]; 
Peters v. McLaren, 218 Fed. 410, 
134 CCA 198; Hall v. The Barnstable, 
84 Fed. 895 [aff 194 Fed. 213, 36 CCA 
HI: 

Den emoualer v. Corona Coal, etc., 
Co., 77 S 1; Dwight Mfg. Co. v. Word, 
75 S 979; Cassells’ Mills v. Strater 
Bros. Grain Co., 166 Ala. 274, 51 S 
969; Southern R. Co. v. Cofer, 149 
Ala. 565, 43 S 102. 

Ark.—Goodwin y. Baker, 129 Ark. 
518, 197 SW 10; Seelig v. Phillips 
County, 129 Ark. 478, 196 SW 456; 
Blackburn vy. Thompson, 127 Ark. 438, 
193 SW 74; Burbridge v. Arkansas 
Lumber Co., 118 Ark. 94, 178 SW 
304; Wood v. Kelsey, 90 Ark. 272, 
119 SW 258; Boyd v. Lloyd, 86 Ark. 
169, 110 SW 596; Massey v. Dixon, 
81 Ark. 337, 99 SW 383; Glanton v. 
Anthony, 15 Ark, 543. 

Cal.—Redonda First Nat. Bank v. 
Spalding, 177 Cal. 217, 17 BP. 407; 
Nolan v. Nolan, 155 Cal. 476, 101 
P 520, 132 AmSR 99, 17 AnnCas 1056; 
Rud Z Vv.) Dow; (113) Calut490,5 4554 P 
867; Cornwall v. Culver, 16 Cal. 423; 
Brewster v. Lathrop, 15 Cal. 21; 
Brannan v. Mesick, 10 Cal. 95; Mar- 
tiny'v. Stone, 15. Cal. -Asvt74,11385P 
706. 

Colo.—Huston vy. Gaffner, 176 P 
952; Stearns-Rogers Mfg. Co. v. Jack- 
son Lake Reservoir, etc., Co., 61 Colo. 
403, 158 P 137; Farmers’ Pawnee 
Canal Co. v. Henderson, 46 Colo. 37, 
102 P 1068; Prowers vy. Nowles, 42 
Colo. 442, 94 P 347; Wellington Real- 


ty Co. v. Gilbert, 24 Colo. A. 118, 
131, P- 803: 
Conn.—Brundrett v. Rosoff, 92 


(10) Inducing Cause." 
causes leading up to the execution of a written in- 
strument may also be shown to aid in its construc- 
tion where its phraseology is doubtful or ambigu- 


EVIDENCE 


The inducing | [§ 1581] 


(11) Intention of Parties. 
extrinsic evidence of the intention of the parties 
may be received to clear up an ambiguity by rea- 
son of which such intention is not definitely ex- 


[§§ 1580-1581 


Parol or 


pressed;7* but evidence is not admissible to show 


Conn. 698, 104 A 67. 
Fla.—Atlanta, ete, R. Co, 
Thomas, 60 Fla. 412, 53 S 510. 
Ga.—Reidsville, ete., R. Co. v. Bax- 
ter,* 13 ‘Gas"Ay 857,) T9°SEH 18%: 
Ida.—Johansen vy. Looney, 30 Ida. 
123, 163. P3038. 
Ill.—Chicago Title, ete, Co. %v. 
Sagola Lumber Co., 242 Ill. 468, 90 


‘NE 282; American Ins. Co. v. Meyers, 


118 Ill. A, 484. 


Ind.—Wilson y. Carrico, 140 Ind. 
533, 40. NE. 50, 49 AmSR 213 
Iowa.—Scott v. Wilson, 157 Iowa 


31, 137 NW 10438; Chamberlain v. 
Brown, 141 Iowa 540, 120 NW 334; 
Ruthven y. Ciarke, 109 Iowa 25, 79 


NW 454. 

Kan.—Moon v. Moon, 102 Kan. 
737, 103 Kan. 179, 173 P 9; Autem 
ve reg Coal Co., 98 Kan. 379, 158 

Ky.—Johnson y. Tackitt, 173 Ky. 
406, 191 SW 117: Provident Sav. L. 
Assur. Soc. v. Bailey, 118 Ky. 36, 80 
SW 452, 25 KyL 2251; Price yv. Rod- 
man, 2 KyL 213. 

Md.—Koogle vy. Cline, 110 Md. 587, 
73 A 672, 24 LRANS 413; Lemmert 
v. Lemmert, 103 Md. 57, 63 A 380; 
Conn v. Conn, 1 Md. Ch. 212. 

Mass.—Sleeper vy. Nicholson, 201 
Mass. 110, 87 NE 473; Smith y. Vose, 
ete., Piano Co., 194 Mass. 193, 80 NE 
527, 120 AmSR 539, 9 LRANS 966; 
Foster v. Woods, 16 Mass, 116. 

Minn.—State v. Fellows, 98 Minn. 
179, 107 NW 542, 108 NW 825; Ripon 
College v. Brown, 66 Minn. 179, 68 
NW 8387; Case v. Young, 3 Minn. 
ane Baldwin y. Winslow, 2 Minn. 
213. 

Mo.—Interior Linseed Co. v. Beck- 
er-Moore Paint Co., 202 SW 566; 
McMahill v. Schowengerdt, 183 SW 
605; Blumenthal v. Blumenthal, 251 
Mo. 693, 158 SW 648; Hartley v. 
Werner, (A.) 196 SW 1072; Watkins 
v. Donnell, (A.) 179 SW 980; Morey 
v. Feltz, 187 Mo. A. 650, 173 SW 
82; Kessler v. Clayes,.447 Mo. A. 
88, 125 SW 799; Lauderdale v. King, 
130 Mo. A. 236, 109 SW 852; New 
Amsterdam Casualty Co. v. Mesker, 
128 Mo. A. 183, 106 SW 561. 

Mont.--Butte Water Co. v. Butte, 
48 Mont. 386, 188 P 195; Knippen- 
berg v. Greenwood Min., etc., Co., 39 
Mont. 11, 101 P 159. 

Nebr.—Creedon v. Patrick, 3 Nebr. 
(Unoff.) 459, 91 NW 872. 

N. H.—Downes y. Union Cong. Soc., 
63 N. H. 151. 

N. Y.—Haddock v. Haddock, 192 
N. Y. 499, 85 NE 682, 19 LRANS 136 
{aff 118 App. Div. 412, 103 NYS 
584]; New York L. Ins. Co. v. Aitkin, 
125 N. Y. 660, 26 NE 732; McDermott 
v. Fletcher, 155 App. Div. 615, 140 


NYS 871; O’Brien vy. Federal Union 
Surety Co., 152 App. Div. 242, 136 
NYS 758; Nightingale v. Eagle, 141 


App. Div. 386, 126 NYS 339 [rev on 
other grounds 205 N. Y.628 mem, 99 NE 
1111 mem]; Morison y. American Tel., 
etc., Co., 126 App. Div. 575, 110 NYS 
801; Davis v. Dodge, 126 App. Div. 469, 
110 NYS 787; Lossing v. Cushman, 
123 App. Div. 693, 108 NYS 3868 [rev 
on other grounds 195 N. Y. 386, 88 
NE 649]; Sholl v. Prince Line, 109 
App. Div. 591, 96 NYS 368; Perrior 
vi. Peck, 39). App.» Div. 390,57 NYS 
377 [aff 167 N. Y. 582 mem, 60 NE 
1118 mem]; Fowler v. Bushby, 69 
Mise. 341, 125 NYS 890; Vogel v. 
Weissmann, 28 Misc. 256, 51 NYS 
173; Knickerbocker Metallic Bed Co. 
v. Newman, 174 NYS 651; Perlman 
y- Ehrlich, 119 NYS 6638; Livingston 
¥ Ten Broeck, 16 Johns. 14, 8 AmD 
87. 

N. C.—Egerton v. Carr, 94 N. C. 


648, 55 AmR 680. 
Oh.—Merchants’ Nat. Bank y. Cole, 


83 Oh. St. 50, 98 NE 465, AnnCas 
1912A 773. 

Okl.—Ada First Nat. Bank vy. 
Womack, 56 Okl. 359, 156 P 207; 


Barricklow v. Boice, 50 Okl. 260, 150 
P 1094; Calman vy. Kreipke, 40 Okl. 
516, 1389 P 698; Rider v. Morgan, 31 
Okl. 98, 119 P 958; Farmers’, etc., 
Bank v..Hoyt, 29 OkKl. 772, 120 P 264. 

Or.—Payette First Nat. Bank v. 
Miller, 48 Or. 587, 87 P 892; Baker 
County v. Huntington, 46 Or. 275, 79 


P 187; Kanne y. Otty, 25 Or. 531, 
36 1Po53< 
Pa.—Beaver y. Slear, 182 Pa. 213; 


37 A 991; Fenner v. Smyth, 62 Pa. 
Super. 538. 

R. I—Thomas Mach. Co. v. Voel- 
ker, 23 R. I. 441, 50 A 8388; Phette- 
place v. British, ete., Mar. Ins. Co., 
23 Rs Le26, 49. AGS3s e 

Ss. C—Lummus Cotton Gin Co. v. 
Cave, 109 S. C. 213, 96 SE 94; Mur- 
ray v. Northwestern R. Co., 64 S. C. 
520, 42 SE 617. 

S. D—Manganese Steel Safe Co. 
v. Leola First State Bank, 28 S. D. 
426, 134 NW 886. 

Tex.—Walker vy. McDonald, 49 Tex, 
458; Red River, etc., R. Co. v. Davis, 
(Civ. A.) 195 SW 1160; Baldwin v. 
Drew, (Civ. A.) 195 SW 686; Mitchell 
v. Porter, (Civ. A.) 194 SW 981; Self 
v. Albany Nat. Bank, (Civ. A.) 187 
SW 982; American Nat. Ins. Co. v. 
Van Dusen, (Civ. A.) 185 SW 634; 
Corbin y. Booker, (Civ. A.) 184 SW 
696; Zavala Land, etc., Co. v. Tol- 
bert, (Civ. A.) 184 SW 523; Brooks 
v. Stevens, (Civ. A.) 178 SW 30; 
Plummer vy. Simms, (Civ. A.) 177 SW 
1037; Hahl vy. McPherson, (Civ. A.) 
176 SW 804; Zavala Land, ete., Co. 
wv. Tolbert, (Civ. A.) 165 SW 28; Bar- 
nett vy. Elliott, (Civ. A.) 160 SW 
671; Routledge vy. Elmendorf, 54 
Tex. Civ. A. 174, 116 SW 156; Arm- 
strong v. Wilson, (Civ. A.) 109 SW 
955; El Paso, ete., R. Co. v. Darr, 
(Civ. A.) 93 SW 166; Henderson vy. 
Stith, (Civ. A.) 43 SW 566; Eckford 
vy. Berry, (Civ. A.) 27 SW 840. 

Vt.—Wing v, Gray, 36 Vt. 261. 

Va.—Flemings v. Willis, 2 Call 
(6 Va.) 5. 

Wash.—Velikanje y. Dickman, 98 
Wash. 584, 168 P 465; Holland-North 
America Mortg. Co. v. Masters, 94 
Wash. 542, 162 P 995; Olson Land 
Co. v. Seattle, 76 Wash. 142, 136 
Pro lts, 

W. Va.—Newman v. Kay, 57 W. 
Va. 98, 49 SE 926, 68 LRA 908; Foley 
v. Ruley, 43 W. Va. 5138, 27 SE 268. 

Wis.—Twentieth Century Co. v. 
Quilling, 136 Wis. 481, 117 NW 1007. 

Eng.—Roden vy. London Small Arms 
Coy, 46 Le J.7Q. "Beats: 
eres ae nae v. Crook, 12 WestLR 

N. S.—Ogilvie v. Grant, 41 N. S. 

Ont.—McLean y. Crown Tailoring 
Co., 29 Ont. L. 455, 5 OntWN 217, 15 
DomLR 353. 

[a] Provision for water supply in 
contract of sale-——Where a contract 
for the sale of land obligated the 
vendor to bore a well, guaranteeing 
water, parol evidence of the situation 
of the parties was admissible on the 
issue whether it was intended that 
the vendor should guarantee sufficient 
water to irrigate the land sold. Zava- 
la Land, etc., Co. vy. Tolbert, (Tex. 
Civ. A.) 165 SW 28. 

{[b] Where’ the writing was not 
intended to express the whole agree- 
ment, parol evidence of intention is 
admissible. McLean vy. Crown Tailor- 
ing Co., 29 Ont. L. 455, 5 OntWN 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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that the real intention of a party was other than 
what is clearly expressed by the writing.74 Neither 
can a party’s uncommunicated intention be shown 


by parol.*® 
[§ 1582] 


instrument was made.?® 
[§ 1583] 


217, 15 DomLR 353. Writings not 
expressing entire agreement generally 
see infra §§ 1715-1720. 

{c] Interest on note.—‘“‘While it is 
true that the note in suit would bear 
interest from the time of its matur- 
ity, and the court so charged the 
jury, yet it is also true that it did 
not bear interest on its face. It 
follows that a question might well 
arise, without contradicting the 
terms of the note, whether it was 
the agreement or intent of the par- 
ties ‘that it should not bear interest 
during the life of the wife.’ Beaver 
Ve lear, 182% Pa. 2135215 "372A 991. 

[a] Aliter as to reservation in 
deed.—Barataria Canning Co. v. Ott, 
S45 Miss: 737, 37 S121. 

74. U. S.—Hartley vy. Lapidus, etc., 
Co.,; 216 -Ned. 92, 132 CCA. 336. 

Ala.—Planters’ Chemical, etc., Co. 
vy. Stearnes, 189 Ala. 503, 66 S 699; 
Morris v. Robinson, 80 Ala. 291; 
Baskett Lumber, etc., Co. v. Gravlee, 
CAN273) IS! 297% 

Ariz.—Valentine v. Shepherd, 19 
Ariz, 241, 168 P 643. 

Ark.—Morris v. Southwestern Sup- 
ply Co.,/ 136 Ark. 507, 206 SW 894. 

Cal.—Anderson y. Palladine, (A.) 
iijesy 2 5o3° Carr yv..Kine,. 24 )Calf A, 
TAS UA?) P1381 

Conn,—Smith v. David B. Crockett 
Oy 85 Conn, 282, 82 A 569, 39 LRANS 
1148. 

Del——Dale’v., Smith, 1 Del. Ch. 1, 
12 AmD 64. 

Ga.—Blakely Oil, etc., Co. v. Proc- 
tore ete:, Co; “34 Ga. 139°4 67 ~SH 
389. 

Ill.—Gage v. Cameron, 212 Ill. 146, 
72 NE 204; North Shore Lumber Co. 


v. South Side Lumber Co., 176 Ill. 
A. 96; Current v. Enright, 159 Ill. 
A, 260. 


Ind.—Barney v. Indiana R. Co., 157 
Ind. 228, 61 NE 194; Cal Hirsch, etce., 
Iron, etc., Co. v. Peru Steel Cast- 
ing Co., 50 Ind. A. 59, 96 NH 807. 

Kan.—Autem vy. Mayer Coal Co., 98 
Kan +379, 158 RP 13. 

Ky.—McCreary vy. Skidmore, 99 SW 
219, 30 Kyl 463. 

La.—Warner v. Fabacher, 6 La. A. 
(Orleans) 37. 

Mass.—New York Cent. R. Co. Vv. 
Swenson, 224 Mass. 88, 112 NE 639; 
Neale v. American Electric Vehicle 
Co., 186 Mass. 308, 71 NE 566; Mc- 
Cabe v. Swap, 14 Allen 188; West 
Boylston Mfg. Co. v. Searle, 15 Pick. 
225. 


Minn.—Gilbert v. Thompson, 14 
Minn. 544. : 

Miss.—Cox v. Reed, 113 Miss. 488, 
74 S 330. 


Mo.—O’Brien v. Ash, 169 Mo. 2838, 
69 SW 8; Hanna y. Buford, 191 Mo. 
A. 654, 177 SW 662; Renfro y. Metro- 
politan L. Ins. Co., 148 Mo. A. 258, 
129 SW 444. 

N. H.—Peaslee v. 199 ING) eb: 
273. 

N. Y.—Hamilton Trust Co. v. Shev- 
lin, 156 App. Div. 307, 141 NYS 232 
[aff 215 N. Y. 735 mem, 109 NE 1077 
mem]; Camardella v. Holmes, 97 App. 
Div. 120, 89 NYS 616; Appel v. Buck- 


Gee, 


(12) Knowledge of Subject Matter. 
It has been held that, in cases of obscure instru- 
ments, the court may inquire into the actual state 
of knowledge which the parties to the instrument 
had on the subject of it, and where it involves ques- 
tions of science, may refer to the state of public 
knowledge or learning on the subject at the time the 


; (13) Other Writings. 
relating to the same subject matter are, especially 
if expressly referred to,’7 admissible in evidence to 
explain the agreement before the court,’® or to aid 


EVIDENCE 


Gore? 


Parties. 
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Other writings 


binder, 82 Misc. 312, 143 NYS 710; 
Black v. New York L. Ins. Co., 126 
NYS 334; Palmer y. Gurnsey, 7 Wend. 


248, 

S. C.—Coates v. Harly, 46 S. C. 
220, 24 SE 305. 

Tenn.—Teague v. Sowder, 121 Tenn. 
132, 114 SW 484. 

Tex.—-Queiroli v. Whitesides, (Civ. 
A.) 206 SW 122; Flores y. Flores, 
(Civ trea) ee 00 SIWa iil ons Davin ov. 
Wynne, (Civ. A.) 190 SW 510; South- 
western Surety Ins. Co. v. Stein 
Double Cushion Tire Co., (Civ. <A.) 
180 SW 1165; Masterson Irr. Co. v. 


Foote, (Civ. A.) 163 SW 642; New- 
some v. Brown, (Civ. A.) 157 SW 
203; Robertson v. Warren, 45 Tex. 


Civ. A. 584, 100 SW 805; Herman v. 
Dunman, (Civ. A.) 95 SW 80; John- 
son v. Morton, 28 Tex. Civ. A. 296, 
67 SW 790. 

Utah.—Reese Howell Co. v. Brown, 
158 P 684. 

Vt.—Kinnear, ete, Mfg. Co. v. 
Miner, 88° Vt. 324, 92 A 459. 

Wis.—Hackney Nat. Bank y. Barry, 
139 Wis. 96, 120 NW 275; Twentieth 
Century Co. v. Quilling, 136 Wis. 481, 


117 NW 1007; Arnold vy. Elmore, 
16 Wis. 509. 
fa] The description in a deed of 


the property conveyed cannot be va- 
ried by parol evidence of an inten- 
tion to convey other property, Her- 
man v. Dunham, (Tex. Civ. A.) 95 
SW 80. Description of property con- 
veyed generally see supra §§ 1494, 


1495. 

75. U. S.—Brent vy. Chas. H. Lilly 
Comte? hed. 870 [rev on, other 
grounds 186 Fed. 700, 108 CCA 518]. 

Ala.—Planters’ Chemical, ete., Co. 
v. Stearnes, 189 Ala. 503, 66 S 699. 

Cal.—Hershey v. Los Angeles Pac. 
Con Tae Cale Zoe too e230. 

Ga.—George W. Muller Bank Fix- 
ture Co. v. Georgia R., etc., Co., 145 
Ga. 484, 89 SE 615. 

W. Va.—Mineral Ridge Mfg. Co. 
Ve Simi th, 795 W.reVa. (oon ol SH, Sh7, 

76. French v. Brewer, 9 F. Cas. 
No. 5,096, 3 Wall. Jr. 346; Jackson v. 
Mardin 87) SW 119i oka Key le 10; 
McDaniel v. United R. Co., 165 Mo. 
A. 678, 690, 148 SW 464; Ward v. 
Preferred Acc. Ins. Co., 80 Vt. 321, 
3205, (6n) AS 82H 

“Where, however, the language of 
the contract is not entirely clear but 
imports an ambiguity, though the 
parties may not be permitted to say 
in plain terms what was intended, 
parol evidence is competent, to the 
end that the court may be endued 
with the knowledge the parties had of 
the situation and the subject-matter 
and thus directed to the purpose in- 
tended by them.” McDaniel v. United 
R. Co., supra. 

“The company’s knowledge that 
Ward was a railroad contractor act- 
ing in that occupation tended to show 
the sense in which the brief and el- 
liptical phrase ‘contractor, office and 
travelling’ was used in the policy 
issued by the company. The com- 
pany’s knowledge was one of the cir- 
cumstances material to an interpre- 


the description of the subject matter.7° 
ence to a particular writing, however, does not ex- 
clude evidence other than the writing so referred 
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A refer- 


[§ 1584] (14) Other Transactions between Same. 
Previous 
actions may properly be taken into consideration to- 
ascertain the sense in which the parties to a writ- 
ing used particular terms,*! or to ascertain the sub- 
ject matter of the contract.®? 

(15) Prior Negotiations. 
generally held that the negotiations between the 
parties prior to the execution of a contract or other 
writing may be admissible for the purpose of aid- 
ing the court in the interpretation of the written 
instrument,®* although a contrary view has been ex- 


and 


contemporaneous trans- 


It is very 


tation and construction of the words 
that it used. Oral evidence with 
reference thereto did not vary the 
terms of the written contract and 
violated no rules of evidence. In 
the construction of contracts, the cir- 
cumstances in which the parties con- 
tract may be looked at, and their 
common knowledge and understand- 
ing is sometimes, and is here, such a 
circumstance.” Ward y. Preferred 
Acc. Ins. Co., supra. 

[a] In a patent case, the state of 
the art may be shown by parol. 


Webster Loom Co. y. Higgins, 105 
URASSuo 80 eyo la Oda flg7. 
77. Rorabacher y. Lee, 16 Mich. 


169; Kropp v. Hermann Brewing Co.,, 
138 Mo. A. 49, 119 SW 1066; Marse 
v. White, (Tex. Civ. A.) 189 SW 1027, 
1029s eit, Cyc. 

{a] A bond referred to in the con- 
tract sued on, as explaining the mean- 
ing and effect of a proviso therein, 
is admissible in evidence. Rora- 
bacher v. Lee, 16 Mich. 169. —~ 

Identification of writing referred to- 
see supra § 1579. 

78. U.S.—Brown y. Grove, 80 Fed. 
564, 25 CCA 644. 

_Ark.—English vy. Shelby, 116 Ark. 
212, 172 SW 817. 

ene oR ae v. Kiburz, 168 NW 
pete exer vy. King, 29 Tal Ann. 
567. 

aise aes v. Jones, 18 Miss. 


Mo.—House Wrecking Co. v. Son-- 
ken, 152 Mo. A. 458, 133 SW _ 355; 
Walsh vy. Edmisson, 46 Mo. A. 282. 
Won Y.—Wilson v. Randall, 67 NY. 

Tex.—Marse y. White, (Civ. A.) 189 
SW 1027, 1029 [cit Cyc]; Richard- 
son v. Wilson, (Civ. A.) 178 SW 566. 

Eng.—Scarlet  v. Lucton Free: 
School! 4 .Chr Gwe kisiy i) ReDEIM Us 
10 Bligh N. S. 592, 6 Reprint 218; In 
re Phenix Bessemer Steel Co., 44 
1B edinn Glew) WORE 

79. Clough v. Bowman, 15 N. H. 
504; Young v. Gharis, (Tex. Civ. A.) 
170 SW 796; Meade v. Gilfoyle, 64 
Wis. 18, 24 NW 413. 

80. Deery v. Cray, 10 Wall. (U. S.) 
263, 19 L. ed. 887; Hughlett v. Conner, 
12 Heisk. (Tenn.) 83. 

81. U. S.—Brawley v. U. S., 96: 
WHUISh 68, 24 ed: 62.459 Pecksv, 
14 Ct. Clix 84. 

FF v. G. B. McPhee Co., 31 

450, 160 P 397, 405 [quot 
Cyc]. 

Mass.—Putnam-Hooker Co. v. Hew- 
ins, 204 Mass. 426, 90 NE 983. 

Eng.—Bourne v. Gatliff, 11 Cl. & F. 
45, 8 Reprint 1019. 3 

N. B.—Mann v. Paper Co., 41 N. B. 
199, 5 DomLR 596, 11 HastLR 81. 

82. Brawley v. U. S., 96 U. S. 168, 
24 LL. ed. 622; Peck v. U. S., 14 Ct. 
Cl. 84; Fee v. McPhee Co., 31 Cal. A. 
295, 160 P 397, 405 [quot Cyc]. 

Sout hindlay va US Ss. 
Hedsosi 139 OCA 207; ArvaUren ye 
Baron de Hirsch Fund, 121 Fed. 791, 
58 CCA 67; American Bonding, etc., 
Co. v. Takahashi, 111 Fed. 125, 49 
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CCA 267; Western Union Tel. Co. v. 
American Bell Tel. Co., 105 Fed. 684. 

(Aja wouisivalle,. ete, Rear CO. ee Vie 
Williams, 73 S 548. 

Cal.—Snyder v. Holt Mfg. Co., 134 
Galk 324,766 Peed: 

Conn.—Grant v. New Departure 
Mfg. Co., 85 Conn. 421, 83 A 212; 
Lambert Hoisting Engine Co. v. Car- 
mody, 79 Conn. 419, 65 A 141. 

Ga.—Caddick Milling Co. v. Moul- 
trie Grocery Co., 22 Ga. A. 524, 96 
SE 583. 

Ida.—Graham vy. Brown Bros. Co., 
305 Lda. 65i1, 168) bP. 9: 

Ill.— Chicago Auditorium Assoc, v. 
Fine Arts Bldg. Corp., 244 Ill. 532, 
91 NE 665, 18 AnnCas 253; Gale v. 
Us S. Brewing Co., 181 Til., A. 381; 
La Salle Theater v. Taft, 156 Ill. A. 
356; Fuchs, ete, Mfg. Co. v. Kit- 
tredge, 146 Ill. A. 350 [aff 242 Ill. 88, 
89 NE 723]; Balohradsky v. Carlisle, 
14 -Tll. A. 289. 

Ind.—Smith v. Toth, 61 Ind. A. 42, 
111 NE 442. 

Ky.—Boggs v. Bush, 137 Ky. 95, 
122 Sw 220; McSurley v. Venters, 
104 SW 365, 31 KyL 963. 

Mass.—Putnam-Hooker Co. v. Hew- 
ins, 204 Mass. 426, 90 NE 983; Gar- 


field, etc., Coal Co. v. Pennsylvania 
Coal, ete., Co., 199 Mass. 22, 84 NE 


1020; Keller v. Webb, 125 Mass. 88, 
28 Am 209. ; 

Mich.—Wilbur v. Stoepel, 82 Mich. 
344, 46 NW 724, 21 AmSR 568; Tower 
vy. Detroit, etc., R. Co., 34 Mich. 328. 

Mo.—Jenkins v. Springfield Re- 
duction, etc., Co., 169 Mo. A, 534, 548, 
154 SW 832 [cit Cyc]. : 

N. Y.—Potthoff v. Safety Armorite 
-Conduit Co., 148 App. Div. 161, 127 
NYS 994; Flagler v. Hearst, 62 App. 
Div. 18, 79 NYS 956% Parmely, v. 
Showdy, 86 Misc. 634, 148 NYS 1086. 

S. C.—Colvin v. McCormick Cotton 
Oil Co., 66 S. C. 61, 44 SE 380; Bruce 
Vie OORT EO (sate, 60 o0ue5 He 4h. 

Tenn.—Gholson vy. Finney, (Ch. A.) 
46 SW 345. 

Tex.—Langford v. Power, (Civ. A.) 
196 SW 662. 

Utah.—Reese Howell Co. v. Brown, 
158 P 684; Burt vy. Stringfellow, 45 
Utah 207, 143 P 234. 

N. S.—Chisholm y. Chisholm, 49 

v. Beer, 239 


No=S.. 174. 

84. Eustis Min. Co. 
Fed. 976, 985 (“Since the parties cer- 
tainly intended, as appears by the 
mere character of the document, to 
make out of the writing a definite 
memorial of their words, that intent 
the law will effect, and it can do so 
only by disregarding everything but 
the writing itself. Hence all other 
verbal expression must be eliminated; 
the writing is agreed upon as the 
final verbal act. The ambiguity of 
the written language does not de- 
termine this question in any way 
whatever, in spite of some occasional 
confusion of language in the books; 
but the exclusion of such negotia- 
tions depends upon their agreement 
to exclude, and extends so far as the 
parties have agreed that it shall ex- 
clude all but the written words, and 
no further. In the case at bar it is 
plain enough that the parties meant 
not to rely on the oral negotiations; 
that they wished to have a complete 
and final written memorial of their 
obligations. That purpose, being 
lawful, the court will fulfill by dis- 
regarding all other verbal expression, 
except that selected’). 

85. Helmholz v. Everingham, 
Wis. 266. 

Reception of other writings in evi- 
dence generally see supra § 1583. 
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Where a deed, the terms of which leave 
a doubt as to its meaning, was executed in fulfill- 
ment of a written contract, such contract may be 
admitted in evidence to explain the deed.*® 

(16) Purpose of Writing. 
correctly to ascertain the intentions of the parties 


EVIDENCE 


In order | admissible.*® 


86. U. S.—Brick y. Brick, 98 U. S. 
514, 25 L. ed. 256; Graham v. Na- 
tional Surety Co., 244 Fed. 914, 157 
CCA 264; Storey v. Storey, 214 Fed. 
973, *131-"C CAP 269; Cripps v.. Mudd, 
6 F. Cas. No. 3,391, 1 Hayw. & H. 
50. : 

Ala.—Ladd vy. Lookout Mt. : Dis- 
tilling Co., 147 Ala. 173, 40 S 610; 
Brown vy. Isbell, 11 Ala. 1009; Locket 
Vi Omid pat eA la.4 64 0e 

Ark.—Smith y. Caldwell, 78 Ark. 
333, 95 SW 467; Smith v. Childress, 
27 Ark. 328. , 

Cal.—Ruiz v. Dow, 113 Cal. 490, 
45 P 867; Pierce v. Robinson, 13 Cal. 
116; Corcoran v. Hinkel, 4 Cal. Unrep. 
Cas. 360, 34 P 1031; Piper v. Keller- 
man, 32 Cal. A. 128, 162 P 423, 426 
[quot Cyc]. 

Colo.—San Miguel Cons. Gold Min. 
Co. v. Stubbs, 39 Colo. 359, 90 P 842. 

Conn.—Stalker v. Hayes, 81 Conn. 
711, 71 A 1099; Fisk’s App., 81 Conn. 
433,01 ZAl 559 Burcellicy. Burns:339 
Conn. 429; Mutual Ben. L. Ins. Co. v. 
Jarvis, 22 Conn, 133; Baldwin v. Car- 
ter, 17 Conn. 201, 42 AmD 735; Law- 


rence y. Stonington Bank, 6 Conn. 
521. 

Del.—Stephens v. Green Hill Cem- 
etery Co., 6 Del. 26. 


Fla.—Robinson v. Barnett, 18 Fla. 
602, 43 AmR 327. 

Ga.—McCathern v. Belt, 93 Ga. 290, 
20 SE 315; Ingram y. Little, 21 Ga. 
420° uuke™ vegCason,, i Ga. Avgrl8e; 
66 SE 493. 

Ida.—Kelly y. Leachman, 3_ Ida, 
(Hasb.) 629, 33 P 44, 3 Ida. (Hashb.) 
672, 34 P 813. 

My=—Strainevesdinds, 207 le bos, 
115 NE 563; Barton v. Hayden, 199 
Til, “A, 875 Vogler” vs, Chicago,’ etc., 
Coal Co., 196 Til. A. 574; Stevenson 
Vv. vAvery Coalw ete, Co. 252 TEL A: 
565 [aff 246 Ill. 609, 93 NE 40]. 

Ind.—Citizens’ Bank of Michigan 
City v. Opperman, 115 NE 55; Bever 
v. .Bever, 144 Ind. 157, 41 NE 944; 
Chicago, ete., R. Co. vy. West, 37 Ind. 
211; Barley v. Sansberry, (A.) 119 
NE 1013. 

Iowa.—Blizzard v. Growers’ Can- 
ning Co., 148 NW 973; McManus v. 
Chicago Great Western R. Co., 156 
Iowa 359, 1836 NW 769; State v. Corn- 
ing State Sav. Bank, 136 Iowa 79, 
113 NW 500; In re Shield, 134 Iowa 
559, 111° NWe.963,;,10 LRANS) L061; 
Doolittle v. Murray, 134 Iowa 536, 
111 NW 999; Krebs v. Lauser, 133 
Iowa 241, 110 NW 443; Hathaway v. 
Rogers, 112 Iowa 638, 84 NW 674; 
Zuber v. Johnson, 108 Iowa 273, 79 
NW 76; Wilts v. Mulhall, 102 Iowa 
458, 71 NW 418; Hartley State Bank 
v. McCorkell, 91 Iowa 660, 60 NW 
197; Collins v. Gilson, 29 Iowa 61; 
Cousins v. Westcott, 15 Iowa 258. 

Kan,—Garden City First Nat. Bank 
v. Stroup, 177 P 836; Northrup Nat. 
Bank vy. Yates Center Nat. Bank, 159 
P 4038; Brook vy. Latimer, 44 Kan. 
431, 24 P 946, 21 AmSR 292, 11 LRA 
805; McWhirt v. McKee, 6 Kan. 412. 

Ky. — Louisville Tobacco Ware- 
house Co. v. Stewart, 70 SW 285, 24 
Kyl. 934. 

La.—Marks v. Loewenberg, 143 La. 
196, 78 S 444, 

Me.—Nutter v. Stover, 48 Me. 163. 

Md.—Rittenhouse, etc., Auto Co. v. 
Kissner, 129 Md. 102, 98 A. 361; Co- 
lonial Park Hst. vy. Massart, 112 Md. 
648, 77 A 275; Birely v. Dodson, 107 
Md. 229, 68 A 488; Miller v. Miller, 
101 Md. 600, 61 A 210; Scott v. Bal- 
timore, etce., R. Co., 98 Md. 475, 49 
AW Sei. 

Mass.—Brouillard v. Stimpson, 201 
Mass. 236, 87 NE 498; King v. Law- 


[§§ 1585-1586 


to a deed, contract, or other instrument of writing, 
and properly to interpret the same, it is competent 
to inquire into the purpose for which the writing 
was executed, and to this end parol evidence is 
This rule is frequently applied where 
assignments of instruments absolute on their face 


son, 98 Mass. 309; Fisk v. Fisk, 12 
Cush. 150. 

Mich.—Saginaw Milling Co. vy. 
Mower, 154 Mich. 620, 118 NW 622; 
Rawlings v. Fisher, 110 Mich. 19, 
67 NW 977. 

Mo.—Broadwater y. Darne, 10 Mo. 
277; C. D. Johnson Farming Co. v. 
Goodwyn, (A.) 208 SW 110; Poplin 
v. Brown, 200 Mo. A. 255, 205 SW 
411; Watkins y. Donnell, 192 Mo. A. 
640, 179 SW 980; Campbell vy. Hay- 
den, 181 Mo. A. 681, 168 SW 363; 
Philibert v. Burch, 4 Mo. A. 470. 

Mont.—Landt v. Schneider, 31 
Month to lise OGe 

Nebr.—Trenton First Nat. Bank v. 
Burney, 91 Nebr. 269, 136 NW 37, 
90 Nebr. 432, 188 NW 647; Davis v. 
Sterns, 85 Nebr. 121, 122 NW 672; 
Cortelyou vy. Hiatt, 36 Nebr. 584, 
54 NW 964; Donisthorpe y. Fremont, 
etes pe Co. 30° Nebr? 46. oNiW: 
240, 27 AmSR: 387; ‘Collingwood v. 
Merechants« Bank, “iS sNebrn 11Sseede 
NW 359. 

N. H.—Glidden vy. Newport, 74 
NH. 207,. 66 Ay 117; -Dowmnes. tv. 
Francestown Union Cong. Soc. 63 

82 


INGe bas Pd. 

N. J.—Oak Ridge Co. v. Toole, 
N. J. Eq. 541, 88 A 827; Campbell 
v. Perth Amboy Shipbuilding, ete., 
Co., 70 N. J. Hq. 40, 62 A 319; O’Brien 
vy. Paterson Brewing, etc. Co., 69 
Ny J.) O.. ULTs 16) VA VAS TES Bliss 
Cronk, 62 N. J. Eq. 496, 50 A 315. 

N. Y.—Crosby v. Delaware, ete., 
Canal Co., 128 N. Y. 641, 28 NE 363 
[rev 13 NYS 806]; Union Trust Co. v. 
Whiton, 97 N. Y. 172; Messmore vy, 
New York Shot, “ete! Cos “40n Now we 
422; Hutchins vy. Hebbard, 34 N. Y. 
24; Agawam Bank vy. Strever, 18 
N. SY.5025 ‘Truscott, viking, Gene 
147; Nightingale v. Eagle, 141 App. 
Div. 386, 126 NYS 339 [rev on other 
grounds 205 N. Y. 628 mem, 99 NE 
1111 mem]; Babrowsky v. U. S. Grand 
HOdseV Omir. Aji 20 Appel Dine 695, 
113 NYS 1080; Grierson y. Mason, 1 
Hun 113 [aff 60 N. Y. 394]; Bell v. 
Shibley, 33 Barb. 610; Allen v. Hud- 
son River Mut. Ins. Co.,-19 Barb. 


442; Von Bruck vy. Peyser, 4 Rob. 
514; Bond v. Vandegrift, 128 NYS 
1078; Cady vy. Merchants’ Bank, 14 


NYSt 99 [aff 113 N. Y. 657 mem, 21 
NE 415 mem]; Douglass vy. Peele, 
Clarke 563. 

N. C,—lvey v. Bessemer City Cot- 
ton Mills, 143 N. C. 189, 194, 55 SE 
613 [cit Cyc]; Vestal v. Wicker, 
LOSHINSG: 120 2 SH SOS 

Oh.—In re Metropolitan Bank, etce., 
Co., 34 Oh. Cir. Ct. 381; Highland 
Buggy Co. v. Parker, 27 Oh. Cir. Ct. 
115; Wright v. Merchant, 2 Oh. Dec. 
(Reprint) 742, 5 WestLMonth 194. 

_ OK1.—Humphrey v. Timken Car- 
riage. Co:, 12, Okl.41:3, 75. P5285 

Or.—Bade v. Hibberd, 50 Or. 501, 
93 P 364; Baker County v. Hunting- 
ton, 146) 30r 275,. T9eP) Si 


Pa.—Widelity, etc., Co. v. Harder, 
212 Pa. 96, 61 A 880; Shaeffer v. 
Sensenig,, 182 Pa. .634, -38 A 473" 


Sweetzer’s App., 71 Pa. 264; Keller vy. 
Leib, 1 Penr. & W. 220; Peterson y. 
Willing, 3 Dall.—506, i L. ed. 698; 
McCrum v. Love, 58 Pa. Super. 404; 
Levy v. Moore, 1 Phila. 325. 

S. C—Herndon vy. Wardlaw, 100 
S@s.1,7 84 SH 112k Marshall: wve.Co-= 
lumbia, ete., Hlectric St. R. Co., 73 
S. C. 241, 58 SH 417; Earle v. Owings, 
72,8. C. 362, 51 SE 980; McAteer v. 
McAteer, 31 S. C. 313, 9 SE 966. 

S. D.—Meyer v. Davenport El. Co., 
12 S. D. 172, 80 NW 189. 

Tenn.—Mee v. Mee, 113 Tenn. 453, 
82 SW 8380, 106 AmSR 865. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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have in reality been made for collection or some | is admissible to show the relations of the parties 


other special purpose.*? 


But the rule is subject to 
the qualification that the purpose thus disclosed 
must not be inconsistent with the express terms of 
the instrument;** for if the parties have clearly 
stated their purpose in the instrument itself, no ex- 
trinsic evidence will be received to vary or contra- 


obseurity.°° 
[§ 1588] 


diet it.8° ‘ seribe the mode 
[§ 1587] (17) Relations of Parties. Evidence 
Tex.—Johnson vy. Hamilton, 36)Furniss, 90 Pa. 186, 35 AmR 651; 


Tex.. 270; Cox. v.. Bray, 28 Tex. 247; 
McClenny v. Floyd, 10 Tex. 159; Red 
River, etc., R. Co. v. Davis, (Civ. A.) 
195 SW 1160; Mitchell v. Gulf, ete., 
Reg COs, 761 wt ex.s Civ, Aen 401, 2270'S Wi) 
266, 130 SW 735; Henderson v. Stith, 
(Civ. A.) 43 SW 566; Deutschman 
v. Battaile, (Civ. A.) 36 SW 489. 

Utah.—Caine vy. Hagenbarth, 37 
Utah 69, 106 P 945; Clark v. Duche- 
neau, 26 Utah 97,‘ 72 P 331. 

Vt.—Spencer y. Potter, 85 Vt. 1, 
80 A 821; Wells v. Foss, 81 Vt. 15, 
69 A 155; Bedell v. Wilder, 65 Vt. 
406, 26 A 589, 36 AmSR 871; Stewart 
v. Martin, 49 Vt. 266; Allen v. Spaf- 
Tord, 42eV t. 116. 

Va.—McCorkle v. Kincaid, 121 Va. 
546. 93 SE 642; Richmond Ice Co. v. 
Crystal Ice Co., 103 Va. 465, 49 SH 
650; Witz v. Fite, 91 Va. 446, 22 
SHIT: 

Wash.—Allenberg v. Wainwright, 
62 Wash, 234, 113 P 585. 

W. Va.—Pancake v. George Camp- 
bell Co., 44 W. Va. 82, 28 SE 719; 
McClanahan vy. McClanahan, 86 W. 
Va. 34, 14 SE 419; Sayre v. King, 
WEAN. Va. O62. 

Wis.—Gross vy. Heckert, 120 Wis. 
314, 97 NW 952; McCormick v, Hern- 
don, 67 Wis. 648, 31 NW 303. 

“The courts in the enforcement of 
contracts, have looked to the intent 
of the parties in the execution and 
delivery of them, and in many in- 
stances where the plain letter of the 
contract fixes a liability contended 
for by one of the parties, have ad- 
mitted parol proof to show that in 
the execution and acceptance of it 
something else was intended.” 
Humphrey vy. Timken Carriage Co., 
2 OK413>" 432, 7) e528. 

[a] The purpose of the deposit of 
a deed with a third person may be 
shown. Rushing vy. Citizens’ Nat. 
Bank, (Tex. Civ. A.) 162 SW 460. 

87. Ala.— Hieronymus vy. Glass, 


120 Ala. 46, 23 S 674. 

Conn.—Dale v. Gear, 38 Conn. 15, 
9 AmR 3538; Case v. Spaulding, 24 
Conn. 578. 


Ga.—McCathern v. Bell, 93 Ga. 290. 
20 SE 3815; Galceran y. Noble, 66 
yi 867% Carhart yv.) Wynn,. 22. Ga. 

Ill—Jones v. Albee, 70 Ill. 34; 
Kirkham y. Boston, 67 Ill. 599. 

Ind.—Stack y. Beach, 74 Ind. 571, 


39 AmR 118; Hazzard v. Duke, 64 
Ind. 220. 

Iowa.—Cousins vy. Westcott, 15 
Iowa 253. 


Kan.—Robinson v. Blood, 64 Kan. 
290, 67 P 842; Lovejoy v. Citizens’ 
Bank, 23 Kan. 331. 

Md.—Hamburger v. Miller, 48 Md. 
317; Ricketts v. Pendleton, 14 Md. 
320 


Mich.—Newbauer v. Newbauer, 112 
Mich. 562, 70 NW 1104. 

Mo.—Wood vy. Matthews, 
477; Lewis v. Dunlap, 72 Mo. 
Wallace v. Wilson, 30 Mo. 335. 


73 Mo. 
174; 


Nebr.—Bell v. Wiltson, 5 Nebr. 
(Unoff.) 486, 98 NW 1049. 

. N. J.—Chaddock vy. Vanness, 35 
Nien Sig, 10) Am'R, 256: 

N. Y.—Herrick v. Carman, 10 


Johns. 224. 

N. D.—Dickinson y. Burke, 8 N. D. 
118,77 NW 279. 

Oh.—Hudson y. Wolcott, 39 Oh. St. 
618. 

Pa.—Myerstown Bank vy. Roessler, 
186 Pa. 431, 40 A 963; Breneman Vv. 


122 C.J.—73] 


v. Leib, 1 Penr. & W. 220. 
C.—EHaston y. Woodbury, 71 
S. C. 250, 50 SE 790; Westbury v. 


Keller 
Ss. 


Simmons; 57S. C. 467, 35°SE 764; 
Fullwood vy. Blanding, 26 S. C. 312, 
2 SE 565. 

Wash. — Keeler v. Commercial 
reg Co., 16, Wash. 526, 48 P 

Wis.—Breitengross v. Farr,: 100 
Wis. 215, 75 NW _ 893. 

EHng.—Bell y. Ingestre, 12 Q. B. 


317, 64 ECL 317, 116 Reprint 888; 
Adams v. Jones, 12 A. & E. 455 0 


ECL 229, 113 Reprint 884; Pollok 
v. Bradbury, 8 Moore P. C. 227, 14 
Reprint 87. 

88. U.S.—Burnes v. Scott, 117 


U.S... 582, 6 SCt- 865, 29 Li: ed,,.991; 
Shankland y. Washington, 5 Pet. 390, 
8 L. ed. 166. 


Ome ae vy. Robinson, 80 Ala. 
iy Cal.Hewel y. Hoging 3 {Cala A. 


248, 84 P 1002. 

Fla.—Bacon y. Green, 36 Fla. 325, 
18 S 870. 

Ga.—Turner vy. Manley, 14 Ga. A. 
215, 80 SE 680; Heitmann v. Savan- 
nah Commercial Bank, 7 Ga. A. 740, 


68 SE 51, 

Ill.—Noble y. Fickes, 230 Ill. 594, 
82 NE 950, 18 LRANS 1203, 12 
AnnCas 282; Whitney v. Bullock, 145, 
Ill. A, 269. 

Iowa.—Scott v. Scott, 137 lowa 
239, 114 NW 881, 126 AmSR 277, 23 
LRANS 716; Dickson vy. Harris, 60 
Iowa 727, 138 NW 335; Courtwright 
v. Strickler, 37 Iowa 3882; Wetherell 
v. Brobst, 23 Iowa 586. 

Me.—Millett v. Marston, 62 Me. 
477. 

Md.—yYoung v. Frost, 5 Gill 287. 

Mass.—Garfield, ete., Coal Co. v. 
Pennsylvania Coal, . ete. Co. 199 
Mass. 22, 84 NE 1020. 

Mich.—Jones v. Phelps, 5 Mich. 
218; Adair v. Adair, 5 Mich. 204, 71 
Amato. 

Minn.—Gilbert v. 14 
Minn. 544. 

N. H.—Hill v. Hill, 74 N. H. 288, 
67 A 406, 124 AmSR 966, 12 LRANS 
84. 

N. Y.—Thomas v. Scutt, 127 N.Y. 
133, 27 NE 961; Hutchins v. Hebbard, 
34 N. Y. 24; Shrader v. Bonker, 65 
Barb. 608; Soule v. Palmer, 49 NYS 
475. 

N. C.—Clark vy. Delaware, 
Co., 138 N. C. 25, 59 SE 446. 

Oh.—Tuttle v. Burgett, 53°Oh. St. 


Thompson, 


GLC seekve 


498, 42 NE 427, 53 AmSR 649, 30 
LRA 214. 
S. D.—Gardner v. Welch, 21 S. D. 


PL AsO} IN Wea tL 0: 

Tex.— Ivy uv. Lviv, bl » Tex. cCiv.. A. 
397, 112 SW i110; Magill v. Brown, 
20 Tex. Civ. A. 662, 50 SW 143, 642. 

Va.—Watkins vy. Robertson, 105 Va. 
269, 54 SE 338, 115 AmSR 880, 5 
LRANS 1194. 

Eng.—Barton v. Bank of New 
South Wales, 15 App. Cas. 379. 

g9. Ill1—Noble v. Fickes, 230 Ill. 
594, 82 NE 950, 13 LRANS 1203, 12 
AnnCas 282. 


Iowa.—Doolittle v. Murray, 134 
Iowa 536, 111 NW 999. 
Mich.—Diamant v. Chestnut, 169 


NW 927; Crane vy. Bayley, 126 Mich. 
323, 85 NW 874. 
Pratt, 22 Mont. 


Mont.—Ming  v. 
United Candy 


262, 56° P. 279. 
N. J.—Bockian  v. 
Co., 91 N. J. La. 314, 102 A 393. 


3] (18) Rules of Association. 
the constitution and by-laws of an association pre- 


to the subject matter and to each other, where, on 
the tace of the contract or other writing, its terms 
are obscure and the evidence tends to dispel the 


Where 


of performing contracts of a cer- 


tain kind between members of the association, they 


N, C.—Clark v. Delaware, etc., R. 
Co., 1388 N. C. 25, 50 SE 446. 

Eng.—Prison Comrs. v. Middlesex 

Clerk of The Peace, 9 Q. B. D. 506; 
Palmer y. Newell, 20 Beav. 32, 52 
Reprint 514 [aff 5 De G. M. & G. 74, 
44 Reprint 317]; Rich v. Jackson, 4 
Bro... iCh. .,514:).-29 Reprint 21017; 
Brydges v. Chandos, 2 Ves. Jr. 417, 
30 Reprint 702. 
_ [a]. The construction of a letter 
introduced in evidence is for the 
court, and hence the testimony of 
the writer as to his purpose in writ- 
ing is inadmissible. Clark y. Dela- 
ware, s6tC.e Raion ose INGE Cuarao wo” 
SE 446. 

[b] Showing deed to be intended 
as a will.—Parol testimony is not ad- 
missible to show that an undelivered 
warranty deed attested by two wit- 
nesses was intended as a will, there 
being nothing in the instrument im- 
parting to it a testamentary char- 


acter. Noble v. Fickes, 230 Ill. 594, 
82° NE 950,, 13 LRANS+ 22035 fl 
AnnCas 282, 


90. Ala.—Planters Chemical, etc, 
ae v. Stearnes, 189 Ala. 503, 66 S 

Ark.—Brown y. People’s Bank, 127 
Ark, 486, 192 SW 900. 

Fla.—facobs v Parodi, 50 Fla. 541, 
39 S 833. 

Ill—New Idea Arc Light Co. vy. G. 
Renneker Co., 195 Ill. A. 290 

Ind.—Robbins v. Brazil Syndicate 
F. -6te, Co.) 63eind. A. 455,41 bani 
707; Hensler y. Fountain Park Co., 
57 Ind, A. 100, 106 NE 384, 388 [cit 
Cyc]. 

lowa.—Webster City First Nat. 
Bank y. Dutcher, 128 Iowa 413, 104 
NW 497, 1 LRANS 142; Iowa State 
Bank vy. Cooper, 101 NW 450. . 

Kan.—Clark vy. Townsend, 96 Kan. 
650, 153 P 555 [reh den 154 P 1009]. 


Mass.—_Fullam v. Wright,  etc., 
Cloth..Co,, 196.-Mass. 474,82 NE 
711; Baker vy. Hall, 158 Mass. 361, 
33 NE 612. 

Mich.—Bedford  v. Kelley, ras: 
Mich. 492, 1389 NW 250. 


N. Y.—Goodrich y. Stevens, 5 Lans. 
230; Federal Sign System v. Berger, 


149 NYS 936. 

N. C.—Faust v. Rohr, 166 N. C. 
187, 81 SE 1096. 

Oh.—Monnett v. Monnett, 46 Oh. 


St. 30, 17 NE 659; Wright v. Mer- 
chant, 2 Oh. Dec. (Reprint) 742, 5 
WestLMonth 194. 

S. C.—Wharton vy. Tolbert, 84 S. C. 
197, 65 SE 1056. 

Utah.—-Caine v. Hagenbarth, 37 
Utah 69, 106 P 945; Brown v. Mark- 
fant 16 Utah 360, 52 P 597, 67 AmSR 

Wash. — Spencer vy. Alki Point 
Transp. Co., 53 Wash. 77, 101 P 509, 
132 AmSR 1058. 

Wis.—Wrigglesworth v. Wriggles- 
worth, 4h Wis.-255; Lyman v. Bab- 
cock, 40 Wis. 503. 

“For the purpose of interpreting 
the document. we may put ourselves 
‘Sn the position of the parties, and 
ascertain by oral evidence their re- 
jJations to any property which would 
satisfy the terms of the memoran- 
dum.’ ” Baker vy. Hall, 158 Mass. 
361, 369, 338 NE 612. 

[a] An unsigned memorandum of 
a proposed contract, although of a 
different effect from the contract exe- 
cuted, is admissible to show the re- 
lation of the parties, where light 
will thereby be thrown on their un- 
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become a part of a contract between such members, 
and are admissible in evidence in an action on such 
a contract to aid in its construction.®* 

(19) Supplying Omissions. 
been held that, when necessary to a correct inter- 
pretation of the instrument, an omission. may be | 
supplied ;°2 but this has been denied,** and it is clear 
that, although the principle is admitted, it. cannot 
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derstanding of the subsequent trans- 
action. Clark v. Townsend, 96 Kan. 
650, 153 P 555 [reh den 154 P 1009]. 

Surrounding circumstances gener- 
ally see infra § 1590. 

91. Peabody y. Speyers, 56 N. Y. 
230 (New York gold exchange). 

. U. S—The Antelope, 1 F. Cas. 
No. 484, 1 Lowell 130. 
Cal. Owen v. Meade, 104 Cal. 179, 

P 923. 

Ga.—Ingram v. Little, 21 Ga. 420. 
Ind.—Legget v. Harding, 10 Ind. 
414; Marion School Tp. v. Carpenter, 
12 Tha? A! 1917'39 Nb'878. 

Ky.—Com. v. American _ Tobacco 
Co., 96 SW 466, 29 Kyl 745; Huston 
y. Noble, 4 J. J. Marsh. 130.. 

La.—Beauvais v. Wall, 14 La. Ann. 
199; Union Bank v. Meeker, 4 la. 
Ann. 189, 50 AmD_ 559. 

Mo.—Tucker v. McKay, 131 Mo. A. 
728, 111 SW 867; Davis v. Tandy, 
107 Mo. A. 4387, 81 SW 457. 

Nebr.—Goodrich vy. -McClary, 3 
Nebr. 123. 

N. Y.—Barnes v. O’Reilly, 73 Hun 
169, 25 NYS 906. 

Pa.—Hyndman v. Hogsett, 111 Pa. 
643, 4 A T1T. ; 

Tex.—McKinnon vy. Porter, (Civ. 
A.) 192 SW 1112; Denton v. Hol- 
bert, (Civ. A.) 184 SW 251; Walker 
vy. Flanary, (Civ. A.) 178 SW 992; 
Snow v. Gallup, 57 Tex. Civ. A. 572, 
123 SW 222; Oppenheimer v. Frit- 
tenn Tex, Ay Civ. Cas. §. 872: 

Vt.—Cole v. Howe, 50 Vt. 35. 

Wash.—Langert v. Ross, 1 Wash. 
250, 24 P 443. 

[a] Dlustration.—Where a lease 
was for a year but did not state 
when the year was to commence, 
parol evidence was admissible to 
show that it was to take effect from 
its date and not from the time of its 
execution which was through acci- 
dent or carelessness delayed. lLeg- 
get v. Harding, 10 Ind. 414. 

[b] 
note may be supplied. Walker v. 
Flanary, (Tex. Civ. A.) 178 SW .992. 

93. Ham yv. Johnson, 51 Minn. 105, 
107, 52 NW 1080 (‘Parol evidence 
cannot be used to supply any gap or 
omission in the terms of the written 
contract’). 
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"94, Ala.—Copeland  v. Cunning- 
ham, 63 Ala. 394. 
Ark.—Boswell v. Jordan, 112 Ark. 


159, 165 SW 295. 


Tll.— Harman Co. y. Kastor, (202 
TY Ay 9, 

Mass.—Hebb v. Welsh, 185 Mass. 
335, 70 NE 440. 


Mo.—Heman y. Francisco, 12 Mo. 
AS 559% , 

[a Dlustration.—In an action on 
an attachment bond in which the 
penalty was left blank, parol evi- 
dence was not admissible to show 
what sum should have.been specified. 
Copeland v. Cunningham, 638 Ala. 
394, 

[b] Where a note is not signed, 
the name of the maker cannot be 
supplied by parol evidence. Heman 
v. Francisco, 12 Mo. A. 559. 

95. U. S—vVan Syckel vy. Arsuaga, 
230 WSs 601 34° SCu 2630.58! 1h) ed? 
393; U. S. v. Bethlehem Steel Co., 
205 (U.S. 105, 27 SCt 450,51. Li ‘ed, 
Leteprevvlal Oth -CYr. 19342 Ctr Fel: 
365]; Merriam v. U: °S.; 107° U..'S. 
437, 2 SCt 536, 27 L. ed. 530; Braw- 
ley iv. U.0'S5) 96 Wee S 7168-24 Med: 
622; Good v.-Martin, 95 U.S. 90, 
24 L. ed. 341; Cavazos v. Trevino, 6 
Wall. 773,' 18 4h. ‘edi 813; Nash’ v. 


The date for payment of a. 


EVIDENCE 


[§ 1590] 
It has 


a 
Towne, 5 Wall. 689, 18 L. ed. 527; 
Barreda v. Silsbee, 21 How. 146, 16 
L. ed. 86; Mauran y. Bullus, 16 Pet. 
528, 10 L. ed. 1056; Bradley v. Wash- 
ington, etc.,* Steam Packet Co.,%13 
Pet. 89, 10 L. ed. 72; D’ Wolf v. Ra- 
baud, 1 Pet. 476, 7 L. ed. 227; Eustis 
Min) «Com yea Beer, 3239 (edi "976; 
Findlay v. U. S., 225 Fed. 337, 139 
CCA 207; Buckbee v. P. Hohenadel, 
Jr., Co., 224 Fed. 14, 139 CCA 47%, 
LRA1916C 1001, AnnCas1918B 88; 
Fairbanks v. Nelson, 217 Fed. 218, 
133 CCA 212; Tweedie Trading Co. v. 
Laguna Co., 178 Fed. 368; Lilienthal 
v. Cartwright, 173 Fed. 580, 97 CCA 
530; In re Hartman, 166 Fed. 776; 
Maydwell v. Rogers Lumber Co., 159 
Fed, 930, 87 CCA 110; North Ameri- 
can Transp., etc., Co. v. Samuels, 
146 Fed. 48, 76 CCA 506; Donner v. 
Alford, 136 Fed. 750, 69 CCA 402; 
Sewall v. Wood, 135 Fed. 12, 67 CCA 
580 [aff 128 Fed. 141]; Kilby Mfg. 
Co. v. Hinchman-Renton Fire Proof- 
ing Cos) 4132) Fede 95766 CCA: TG 
Barcus v. Gates, 130 Fed. 364 [aff 
136 Fed. 184, 69 CCA 200]; Dennis 
v. Slyfield, 117 Fed.-474, 54 CCA 520; 
Wolff v. Wells, 115 Fed. 32, 52 CCA 
626; Sun Printing, etc., Assoc. v. Ed- 
wards, 113 Fed. 445, 51 CCA 279; 
American Bonding, etc., Co. v. Taka- 
hashi;,,.1117) Fed.2 25, 49. CCA" 267; 
Western Union Tel. Co. v. American 
Bell Tel. Co., 105 Fed. 684 [aff 125 
Fed. 342, 60 CCA 220]; Wilson v. 
Higbee, 62 Fed. 723; Fuller v.. Metro- 
politan L. Ins. Co., 37 Fed. 163; Chand- 
ler v. Thompson, 30 Fed. 38; Peisch- 
¥," Dickson,,.19 B."Cas: Not 10,9115 1. 
Mason 9; Phelps v. Clasen, 19 F. Cas. 
No. 11,074, Woolw. 204; Delaware 
Indians vy. Cherokee Nation, 38 Ct. 
Chr 284" fatt 19s UeS: 127, 24 SCe 342; 
48 L. ed. -646];_ Fenlon vy. U.. S,, 17 
CUsCy 88° Peck uv. (Use, elt Ot iO le 
84. 

Ala.—Mobile County v. Linch, 73 S 
423; Reeves y. Jordan, 197 Ala. 64, 
72 S 322; Smith v. Webb, 176 Ala. 
596, 58 S 913, 40 LRANS 1191; Davis 
v. Miller-Brent Lumber Co., 151 Ala. 
580, 44 S 689; Southern’ R. Co. v. 
Cofer, 149 Ala. 565, 43 S 102; Han- 
non v. Espalla, 148 Ala, 313, 42 S 443; 
Weirt Ww.) Wuons. 145 Alas 328") sols 
974; Dexter v. Ohlander, 89 Ala. 262, 
7 S115; Griel v. \Lomax,,.86 . Ala, 
132, 5 S 325; Tennessee, etc.; R. Co. 
v. East Alabama R. Co., 73 Ala. 426; 
Smith v. Rice, 56 Ala. 417; Holland 
v. Kimbrough, 52 Ala. 249; Litchfield 
v. Falconer, 2 Ala. 280; Buerger v. 
Mabry, iu Ala. wAywedtion om Syako OD. 

Ariz.—R. H. Burmister, ete., Co. v. 
Empire Gold Min., ete., Co., 8 Ariz. 
Lasik. 96 ts 

Ark.—Goodwin y. Baker, 129 Ark. 
513, 197 SW 10: Livingston v. Pugs- 


Leys 24 Am 248 Ot S apa Wee Ole ois 
Vaughan v. Cooper, 103 Ark. 260, 146 
SW 503; Arkansas Retail Credit 


Men’s Assoc. v. Lester, 126 SW 712; 
Massey vy. Dixon, 81 Ark. 337, 99 SW 
383; Dugan v. Kelly, 75 Ark. 55, 86 
SW 8381; Cagle v. Lane, 49 Ark. 465, 
5 SW 790; Haney v. Caldwell, 35 Ark. 
156; Glanton vy. Anthony, 15 Ark. 
543; Scott v. Henry, 13 Ark. 112. 
Cal.—Smith vy. Smith, 173 Cal. 725, 
161 P 495; Pearsall v.. Henry, 153 
Cal, 314, 95 P 154, 159; Jersey Island 
Dredging Co, v. Whitney, 149 Cal. 
269, 86 P 509, 691; In. re Garnier, 147 
Cal. 457, 82 P 68; Daly v. Ruddell, 
437 7€al.=671,' 70) BP . 784:=Curtin vy. ‘Tn- 
sles137Cals 295.) 1060 Pes ae ents 
Snyder v. Holt Mfg. Co., 134 Cal. 
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be applicable where the omission is such that it 
renders the instrument void or of no effect.* 

(20) Surrounding Circumstances. Pa- 
rol evidence is admissible to show the situation of 
the parties and the circumstances under which a 
written instrument was executed, for the purpose of 
ascertaining the intentions of the parties and prop- 
erly construing the writing.*® 


In other words, the 


324, 66 P 311; Lassing v. James, 107 
Cal. 348, 40 P 534; Darby v. Arrow- 
head Hot Springs Hotel Co., 97 Cal. 
384, 32 P 454; Auzerais v. Naglee, 
74-Cal." 60;°15. 2) 37 Piper v. True, 
86 Oal. 606; Richardson vy... Scott 
River Water, etc., Co., 22 Cal. 150; 
Donahue v. Cromartie, 21 Cal. 80; 
Cornwall 'v, Culver,’ “16 ~~ Cal. 423: 
Pierce’ vy. ‘Robinson; 713 Cal:, 1163 
Brannan y. Mesick, 10 Cal. 95; J. & 
H. Goodwin, Ltd. vy. Franich, (A.) 
174 P 88; Bonslett v. Butte Canal 
Co., 18 Gal. A. 149, 122°P 821° Hale 
Bros, v. Milliken, 5 Cal. A. 344, 90 
P's 3655 Shater. *y.t Sloan, «3s Cala As 
305, Soe ey be. 

Colo.—Prowers v. Nowles, 42 Colo. 


442, 94 P 347; San Miguel Cons. 
Gold Min. Co. v. Stubbs, 39 Colo. 
359, 90 P''842;" Kisk jy. Reser, 9 


Colo. §8, 34 P 572; Wellington Realty 
Co..\v. Gilbert, 24 Colo? Ay 118) USt 
FP 803; Hardwick vy. McClurg, 16 Colo. 
A, 354, 65 P 405. 

Conn.— Falletti v. Carrano, 92 
Conn. 636, 103 A 753; Lambert Hoist- 
ing Engine Co. v. Carmody, 79 Conn. 
419, 65 A 141; Excelsior Needle Co. 
y. Smith, 61 Conn... 56,5 23; -Ausoos= 
Hotchkiss vy. Barnes, 34 Conn. 27, 91 
AmD 713; Collins v. Tillou, 26 Conn. 
368, 68 AmD 398; Baldwin vy. Carter, 
17 Conn. 201, 42 AmD 735; Brown 
v. Brown, 4 Conn. 269. 
set eae y. Dillon, 4 Del. Ch. 

D. C.—O’Brien v. Pabst Brewing 
Co., 31 App. 56; Harten v. Loffler, 29 
App. 490; Rogers v. Garland, 19 
ee 24; Mason y. Spalding, 18 D. Cc. 

Fla.—Wofford v. Dykes, 67 Fla. 
L18,°"64.S "4515" vA tanta, etc ede Gon 
v. Thomas, 60 Fla. 412, 53 S .510; 
Jacobs v. Parodi, 50 Fla. 541, 39 S 
833; L’Engle vy. Scottish Union, etc., 
Hoy dns. Con, 48) hla, Sos eS le iio 
111 AmSR 70, 67 LRA 581, 5 AnnCas 
748; Robinson v. Hyer, 35 Fla. 544, 
17 S 745; Solary v. Webster, 35 Fia. 
363, 17 S 646; Robinson v. Barnett, 
18 Fla, 602, 43 AmR 327;. Southern 
Lh. Ins., setc., Co. v. Gray, -3>Fla. 262: 

Ga.—Gay v. Parish, 138 Ga. 399, 
75 SE 323; Watters v. Rome, etc., R. 
Co., 183 Ga. 641, 66 SE 884; Wells 
v. Gress;~118.,Ga.. 566,45 SH. 418: 
Dwelle vy. Blackwood, 106 Ga. 486, 
32 SE 598; Slater v. Demorest Spoke, 
etc., Co., 94 Ga. 687, 21 SE 715;. Skin- 
ner v. Moye, 69 Ga. 476; Ferrell v. 
Hurst, 68 Ga. 132; Scurry vy. Cot- 
ton States L. Ins. Co., 51 Ga. - 624; 
Bhogal v. Wells, 25 Ga. 141, 71 AmD 
1 


Ida. — Spongberg v. Montpelier 
First Nat. Bank, 15 Ida. 671, 99 P 
712; Westheimer vy. Thompson, 3 Ida. 
(Hasb.) 560, 32 P 205. 

TIll.—Kelsey v. Clausen, 257 Ill. 
402, 100 NE 984; McLean County 
Coal Co, v. Bloomington, 234 Ill. 90, 
84 NE 624; Gage vy. Cameron, 212 Ill. 
146, 72 NE 204; Mann vy. Bergmann, 
203 Ill. 406, 67 NE 814; Hspert v. 
Wilson, 190 Ill. 629,.-60° NE 923; 
Chambers v. Prewitt, 172 Ill. 615, 506 
NE 145 [aff 71 fil. A. 119]; Hogan 
v. Wallace, 166 Ill. 328, 46 NE 1136 
prev 63. Ll). Av..385) +) aartshorn® ve 
Byrne, 147 Ill. 418, 35 NE 622; Fow-: 
ler v. Black, 136 Ill. 363, 26 NE 596, 
11 LRA 670; Wood y. Clark, 121 I11. 
359, 12 NE 271; Kamphouse v. Gaff- 
ner, 73 Ill. 453; Moore vy. Pickett, 62 
Tll. 158; General Fire Extinguisher 
Co.,v. Seymour, 204, Ill. A. 198; Lid- 
gerwood Mfg. Co. v. Robinson, ete., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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court may, by receiving evidence of the circum- 
stances under which the writing was made, place 


Contracting Co., 183 Ill, A. 431; Chi- 
cago Portland Cement Co. v. Hofman, 
168 Ill. A. 71; Barry v. Chicago, etc., 
R. Co., 156 Ill. A. 9; American Ins. 
Co. v. Meyers, 118 Ill. A. 484; Brock- 
meyer v. Chicago Sanitary Dist., 118 
Ill, A. 49; Walker y. Johnson, 116 
fil. A. 145; Davenport First Nat. 
Bank v. Rothschild, 107 Ill. A. 133; 
Hammond y. Goodale, 38 Ill. A. 365; 
Johnson y. Lawson, 29 Ill. A. 146, 
Ind.—Hoerger vy. Sidway Mercan- 
tile Co., 183 Ind. 610, 109 NH 770; 
Alexander vy. Capitol Lumber Co., 
181 Ind. 527, 105 NE 45; Driscoll 
v..Penrod, 176 Ind. 19, 95 NE 313; 
Ditchey v. Lee, 167 Ind. 267, 78 NE 
972; Howard v. Adkins, 167 Ind. 184, 
189, 78 NE 665 [cit Cyc]; Warner 
v. Marshall, 166 Ind. 88, 75 NE 582; 
Ransdel vy. Moore, 153 Ind. 393, 53 


NE 767, 53 LRA 753; Louisville, etc.,’ 


R. Co. v. Power, 119 Ind. 269, 21 NE 751; 
Indianapolis, ete., R. Co. v. Reynolds, 
116 Ind. 356, 19 NE 141; Skinner vy. 
Harrison Tp., 116 Ind. 139, 18 NE 
529, 2 LRA 137; Heath v. West, 68 
Ind. 548; Hubbard v. Harrison, 38 
Ind. 323; Mace y. Jackson, 38 Ind. 
G2 “Chicago, ‘ete., R. Co. v. “West, 
a4 Ind; 201;"LTorr v. ‘Lorr; 20 Ind 11s; 
Globe, ete., F. Ins. Co. v. Hamilton, 
(A.) 116 NE 597; Robbins v. Brazil 
Syndicate’ R.;,’ etc.,* Co.) 63 , Ind, | A. 
455, 114 NE 707; C. F. Adams’ Co. 


“vy. Helman, 58 Ind. A. 394, 106 NE 


733; Stockwell v. Whitehead, 47 Ind. 
A. 423, 94 NE 736; Foster v. Honan, 
22 Ind. A. 252, 53 NE 667. 

Iowa.—Scott v. Wilson, 157 Iowa 
31, 1837 NW 1043; Rapp v. Linebarger, 
149 Iowa 429, 128 NW 555, 125 NW 
209; Maxwell v. McCall, 145 Iowa 
687, 124 NW 760; Blake v. Miller, 
135 Iowa 1, 112 NW 158; Kelly v. 
Fejervary, 111 Iowa 693, 88 NW 791; 
Ruthven v. Clarke, 109 Iowa 25, 79 
NW 454; Clement vy. Drybread, 108 
Iowa 701, 78 NW 235; Wilts v. Mul- 
hall, 102 Iowa 458, 71 NW 418; Rob- 
erts v. Press, 97 Iowa 475, 66 NW 
756; Hamill Co. v. Woods, 94 Iowa 
246, 62 NW 735; Cadwell’s Bank v. 
Crittenden, 66 Iowa 237, 283 NW 646; 
Thompson y. Locke, 65 Iowa 429, 21 
NW 762; Rush vy. Carpenter, 54 Iowa 
132, 6 NW 172; Grimes v. Simpson 
Centenary College, 42 Iowa 589; 
Sweezey v. Collins, 40 Iowa 540; Mc- 
Clelland v. James, 33 Iowa 571. 

Kan.—Mayberry v. Beck, 71 Kan. 
609, 81 P 191; Jenkins v. Kirtley, 
70 Kan,..2801,) 79, Pi .67135.Citizens! 
Bank vy. Brigham, 61 Kan. 727, 60 P 
754; Erie Cattle Co. v. Guthrie, 56 
Kan. 754, 44 PRP 984; Walrath v. 
Whittekind, 26 Kan. 482; Mason v. 
Ryus, 26 Kan. 464; Babcock v. De- 
ford, 14 Kan. 408; Simpson v. Kim- 
berlin, 12 Kan. 579; Bell v. Rankin, 
1 Kan. A. 209, 40 P 1094, 

Ky,—Eastern Kentucky Mineral, 
ete., Co. v. Swann-Day Lumber Co., 
148 Ky. 82, 146 SW 438, 46 LRANS 
672; Taylor County v. Campbellsville 
Bank, 145 Ky. 389, 140 SW _ 680; 
Buschemeyer v. Klein, 139 Ky. 124, 
131, 129 SW. 551 [cit Cyc]; Fidelity, 
etc., Co. v. Southern R. News Co., 
103 SW 297, 31 KyL 725; Versailles 
v. Brown, 96 SW 1108, 29 KyL 1223; 
Illinois Cent. R. Co. v. Eblin, 114 Ky. 
817, 71 SW 919, 24 Kyl 1609; Crane 
vy. Williamson, 111 Ky. 271, 63 SW 
610, 975, 23 Kyl 689; Chapman v. 
Clements, 56 SW 646, 22 KyL 17; 
Thompson y. Thompson, 2-B. Mon. 
161; Gross vy. Houchin, 6 KyL 442; 
Gross v. Houchin, 6 KyL 439, 13 Ky. 
Op. 138; Cronnie v. Monsh, 8 Ky. Op. 
340. 

La.—Hafner Mfg. Co. v.- Lieber 
Lumber, ete, Co., 127 La. 348, 53. S 
646; Lee v. Carter, 52 La. Ann. 1453, 
27 S 739; Campbell v. Short, 35 La. 
Ann. 447; Guillory’s Suce., 29 La. 
Ann. 495; Barry v. Pike, 21 La. Ann. 
221; Barnebe v. Suaer, 18 La. Ann. 
348: Perkins vy. Dickson, 1 Rob. 413. 
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Me.—Haslam yv. Jordan, 104 Me. 
49, 70 A 1066; Hartwell v. California 
Ins. Co., 84 Me. 524, 24 A 954; Tyler 
v. Fickett, 73 Me. 410; Bolton v. 
Bolton, 73 Me. 299; Cotton v. Smith- 
wick, 66 Me. 360; Lancey v. Phcenix 


I’. Ins. Co., 56 Me. 562; Bradford v. 


Cressey, 45 Me. 9; Herrick v. Bean, 
20 Me. 51. ; 

Md.—Harford Nat. Bank vy. Rut- 
ledge, 124 Md. 46, 91 A 790; Ginther 
v. Townsend, 114 Md. 122, 78 A 908; 
Scott v. Baltimore, etc., R. Co., 93 
Md. 475, 49 A 327; Morrison vy. Baech- 
told, 93 Md. 319, 48 A 926; Castleman 
v. Du Val, 89° Md: 657,43 “A 821; 
Banks v. McCosker, 82 Md. 518, 34 
A 539, 51 AmMSR 478; Rose v. Coffield, 
53 Md. 18, 36 AmR 389; Laflin, etc., 
Powder Co. v.- Sinsheimer, 48 Md. 
411, 30 AmR 472; Haile v. Peirce, 32 
Md. 327, 3 AmR 139; Waters v. Rig- 
gin, 19 Md. 536; Creamer v. Stephen- 
son, 15 Md. 211. 

Mass.—Warner  v. Brown, 231 
Mass. 333, 121 NE -69; Waldstein v. 
Dooskin, 220 Mass. 232, 107 NE 927; 
Cawley v. Jean, 218 Mass. 263, 105 
NE 1007; Deans y. Eldredge, 217 
Mass. 583, 105 NE 449; White v. 
Shippee, 216 Mass. 23, 102 NE 948; 
Rochester Tumbler Works v. Mitch- 
ell Woodbury Co., 215 Mass. 194, 102 
NE 438; Whidden v. Jordan, 215 
Mass. 189, 102 NE 436; Hodgens v. 
Sullivan, 209 Mass. 533, 95 NE 969; 
Jennings v. Puffer, 203 Mass. 534, 89 
NE 1036; Garfield, ete., Coal Co. v. 
Pennsylvania Coal, ete, Co., 199 
Mass. 22, 84 NE 1020; Strong v. 
Carver Cotton Gin Co., 197 Mass. 53, 
83 NE 328, 14 LRANS 274, 14 Ann 
Cas 1182; Fullam v. Wright, etc., 
Cloth Co., 196 Mass. 474, 82: NE 711; 
Smith v. Vose, ete., Piano Co., 194 
Mass. 193, 80 NE 527, 120: AmSR 
539, 9 LRANS. 966; Germania F. Ins. 
Co. v. Lange, .193 Mass. 67, 78 NE 
746; Garfield V. Peerless Motor Car 
Co., 189 Mass. 395, 75 NE 695; Old 
Colony R. Co. v. Boston, 189 Mass. 
116, 75 NE 134; Scaplen v. Blanchard, 
187 Mass. 73, 72 NE 346; Alvord v. 
Cook, 174 Mass. 120, 54 NE 499; 
Cook v. Johnson, 165 Mass. 245, 43 
NE 96; Bigelow v. Capen, 145 Mass. 
270, 13 NE 896; Proctor v. Harti- 
gan, 139 Mass. 554, 21 NE 99, 143 
Mass. 462, 9 NE 841; Levin v.. Van- 
nevar, 137 Mass. 532; Matthews v. 
Westborough, 134 Mass. 555; Russell 
v. Lathrop, 117:Mass. 424; Miller v. 
Stevens, 100 Mass. 518, 1 AmR 139, 
97 AmD 123; Stoops vy. Smith, 100 
Mass. 63, 1 AmR 85, 97 AmD 76; 
Hill v. Rewee, 11 Metc. 268; Hodges 
v. King, 7 Metc. 583; Salisbury v. 
Andrews, 19 Pick. 250. 

Mich.—Bedford v. Kelley, 173 
Mich. 492, 139 NW 250; Sturges v. 
Detroit, ete., R. Co., 166 Mich. 231, 
131 NW 706; Ver Duyn v. Detroit, 
etce., Plank-Road Co., 141 Mich. 450, 
104:-NW 612; Gregory v. Lake Linden, 
130 Mich. 368, 90 NW 29; Powers v. 
Hibbard, 114 Mich. 533, 72 NW 399; 
Ferguson v. Davis, 65 Mich, 677, 32 
NW 892; Smith v. Van Blarcom, 45 
Mich. 371, 8 NW 90; Detroit, etc., 
R. Co. v. Starnes, 38 Mich. 698; Facey 
v. Otis, 11 Mich. 2138; Ives v. Kim- 
ball, 1 Mich. 308. 

Minn.—O’Connell vy. Ward, 130 
Minn. 448, 153 NW_ 865; New York 
American Bridge Co. v. American 
Dist. Steam Co., 107 Minn. 140, 119 
NW 783; J. G. Shaw Blank Book Co. 
v. Maybell, 86 Minn. 241, 909 NW 
392; Ripon College v. Brown, 66 
Minn. 179, 68 NW 837; Ham v. John- 
son, 51 Minn. 105, 52 NW 1080; King 
v. Merriman, 38 Minn. 47, 35 NW _ 570; 
Stone v. Harmon, 31 Minn. 512, 19 
NW 88; Keough v. McNitt, 6 Minn. 
513; Sanborn v. Neal, 4 Minn. 126, 
77 AmD 502. t 

Miss.—Kerl v. Smith, 96 Miss. 827, 
51 S 8; Kansas City, ete., R. Co. v. 
Chiles, 86 Miss. 361, 38 S 498; Ham 
v, Cerniglia, 73 Miss. 290, 18 S 577; 
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itself in the situation of the parties who made it, 
and to that extent look in upon their minds and so 


Heirn v. McCaughan, 32 
66 AmD 588. 
Mo.—Laclede Constr. Co. v. T. J. 
Moss. Tie Co., 185 Mo. 25, 84 SW 
76; Black River Lumber Co. vv. 
Warner, 93 Mo. 374, 6 SW 210; Lewis 
v, Coates, 93 Mo. 170, 5 SW 897; 
Edwards v. Smith, 63 Mo. 119; Wash- 
ington Mut. F. Ins. Co. v. St. Mary's 
Seminary, 52 Mo. 480; Bunce v. 
Beck, 43 Mo. 266; Moss-v. Green, 41 
Mo. 389; Blair v. Corby, 37 Mo. 313; 
Smalley v. Hale, 37 Mo. 102; Hartley 
v. Werner, (A.) 196 SW 1072; Pitts- 
burgh Steel Co. v. Cottengin, 179 Mo. 
A. 392, 165 SW 3891; Palmer v. Welch, 
171 Mo. A. 580, 154 SW. 433; Pulitzer 
Pub. Co. v. McNichols, 170 Mo., A. 
709, 153 SW 562; McDaniel v. United 
R. Co., 165 Mo. A. 678, 148 SW 464; 
Kinkaid v. Levy, 151 Mo. A. 352, 131 
SW 757; Kessler v. Clayes, 147 Mo. 
A. 88, 125 SW 799; Link v. Hathway, 
143 Mo. A. 502, 127 SW 913; New 
Amsterdam Casualty Co. v. Mesker, 
128 Mo. A. 183, 106 SW 561; Great 
Western Printing Co. v. Belcher, 127 
Mo. A. 133, 104 SW 894; Webb v. 
Steiner, 113 Mo. A. 482, 87 SW 618; 
Bertig-Smythe vy. Bonsack Lumber 
Co., 112 Mo. A. 259, 86 SW 870; New. 
berry v. Durand, 87 Mo. A: 290; 
Dearmin v. Schnell, 71 Mo. A. 503; 
Arnoldia v. Childs, 70 Mo. A. 530; 
Weil v. Schwartz, 21 Mo. A. 372. 
Mont.—Sutherland v. Green, 49 
Mont. 379, 142 P 636, AnnCas1916A 
561; Taylor v. Holter, 1 Mont. 688, 
Nebr.—State v. Cass County, 60 
Nebr. 566, 88 NW 733; Doane College 
Te a 26 Nebr. 421, 42 NW 
N. H.—Ordway v. Dow, 55 N. H. 
11; French y. Hays, 43 N. H. 30, 80 
AmD 127; Cross v. Rowe, 22 N. H. 
Hee Webster v. Atkinson, 4 N. H. 


Miss. 17, 


N. J.—International Signal Co. v. 
American Marconi Wireless Tel. Co., 
104 A 378; Sullivan v.. Visconti, 68 
N. J. L. 5438, 53 A 598 [aff 69 N. J. L. 
452 mem, 55 A 1133 mem]; Boulevard 
Globe, ete., Co. v. Kern Incandescent 
Gaslight: Co.,, 67) N. J.- 1.279, 51 A 
704; Duncan v. Gilbert, 29 N. J. L. 
521; Simson vy. Klipstein,. (Ch.) 102 
A 242, 244 [cit Cyc]; Bijur v. Stand- 
ard Distilling, ete., Co., 74 N. J. Eq. 
546, 70 A 924; Suffern v. Butler, 21 
Ned. bas 410: 

N. M.—Schwentker v. Hubbs, 21 
N. M. 188, 153 P 68. 

N. Y.—United Surety Co. v. Mee- 
nan, 211 N. Y. 39, 105 NE 106; Mid- 
dleworth v. Ordway, 191 N. Y. 404, 
84 NE 291; Kitching v. Brown, 180 
N. Y. 414, 73 NE 241, 70 LRA 742; 
Rickerson v. -Hartford F. Ins. Co., 
149 N..Y. 307, 48 NE 856; Thomas 
v. ‘Seutt, 227 oN. Y5+1335" 27 NE 96's 
Schmittler v. Simon,.114 N. Y. 176, 
21 NE 162, 11 AmSR 621; Greenwood 
v. Marvin, 111 N. Y. 423, 19 NE 228; 
Brady v. Cassidy, 104 N. Y. 147, 10 
NE 131; Union Trust Co. v. Whiton, 
SUN) Brilliy? Tuttle Signet Ye 
454, 37 AmR 515; Wilson v. Randall, 
67 N. Y. 338; Pitney v. Glen’s Falls 
Ins. Co., 65 N. Y. 6; Belloni v. Free- 
born, 63 N. Y. 388; Fabbri v. Phcenix 
Ins. Co., 55 N. Y. 129; Field -v. Mun- 
son, 47 N. Y. 221; Chouteau v. Suy- 
dam, 21 N. Y. 179; Agawam Bank v. 
Strever, 18 N. Y. 502; Blossom v. 
Griffin, 13 N. Y. 569, 67 AmD 175; 
French vy. Carhart, 1 N. Y. 96; Smith 
vy. Finkelstein, 162 App. Div. 128, 147 
NYS 324; Nichols v. New York, etc., 
Tel., etc., Co., 126 App. Div. 184, 110 
NYS 325; New York House Wreck’ 
ing Co. v. O’Rourke, 92 App. Div. 217, 
86 NYS 1116 [aff 181 N. Y. 564 mem, 
74 NE 1121 mem]; South Hampton 
v. Jessup, 64 App. Div. 525, 72 NYS 
312, 780 [mod on other grounds 173 
Ne Wi. US4, 065 NE! 19497 eitlaglen Sv. 
Hearst, 62 App. Div. 18, 70 NYS 
956;-State Bank v. Lighthall, 46 App. 
Div. 396, 61 NYS 794; Garvin Mach, 
Co. v. Hammond Typewriter Co., 12 
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EVIDENCE 


judge of the meaning of the words, and of the cor- | rect application 


App. Div. 294, 42 NYS 564 [aff 159 
N. Y. 589 mem, 53 NE 1125 mem]; 
Gowdy v. Cordts, 40 Hun 469; Good- 
rich v. Stevens, 5 Lans. 230; "Bell v. 
Shibley, 33 Barb. 610; Perkins v. 
Goodman, 21 Barb. 218: Bellinger v. 
Kitts, 6 Barb. 273; Union India Rub- 
ber Co. v. Tomlinson, 1 EK. D. Smith, 
364; Parmely v. Showdy, 86 Misc. 
634, 148 NYS 1086; Hlectric Carriage 
Call, etc., .Co., Vv. ‘Herman, 67 Misc. 
394, 123 NYS 231; Hancox v. Apple- 
ton, 49 Misc. 110, ‘96 NYS 1029; U.S. 
Rubber Co. v. Silverstein, 161 NYS 
369; Richardson v. Steuben County, 
160 NYS 445 [rev on other grounds 
226 N. Y. 13, 122 NE 449]; Richards 
vy. Steuben ‘County, 155 NYS. 571; 
Manchester v. Van Brunt, 19 NYS 685 
{aff 2 Misc. 228, 22 NYS 362]; Auer- 
bach v. Peetsch, 18 NYS 452; John- 
son v. Williams, 63 HowPr 233 Laff 
95 N. Y. 668 mem]; Wilson v. Troup, 
2 Cow. 195, 14 AmD 458; Ely v. 
Adams, 19 Johns. 313; Douglass v. 
Peele, Clarke 563. 

N. C.—Faust v. Rohr, 166 N. €. 
187, 81 SE 1096; Herring v. Williams, 
158 NaCalh 15,73 SH 218 peit Cyc]. 
Furgerson v. Twisdale, 137 N. 


414, 49 SE 914; Wade v. Carter, a 
INE ROP male 

N. D.—Kimm v. Wolters, 133 NW 
277. 


Oh.—Merchants’ Nat. Bank  v. 
Cole, 83 Oh. St. 50, 93 NE 465, Ann 
Cas1912A 773; Monnett v. Monnett, 46 
Oh. St.) :30, 17 NE 659; Masters v. 
Freeman, 17 Ohe ist: 323; Hildebrand 
v. Fogle, 20 Oh. 147; Walrath v. 
Royal: Ins. Co., 16 Oh. > Cir..-Ct. - 413, 
9 Oh. Cir. Dec. 233; Wright v. Mer- 
chant, 2 Oh. Dec. (Reprint) 742, 5 
WestLMonth 194. 

Okl.—Richareson v. Chatfield, 36 
Okl. 700, 129 P 728; Carothers Ware- 
house Bldg. Assoc. v. McConnell, 30 
Okl. 394, 121 P 191; Keokuk Falls 
Impr. Co. v. Kingsland, Mfg. 
Co., 5 Okl. 32, 47 P 484. 

Or.—Corvallis, ete., R. Co. v. Port- 
land, etc., R. Co., 84 Or. 524, 163 P 
1173; Burns v. Witter, 56 Or. 368, 
108 P 129; Savage v. Salem Mills Co., 
48 Or. 1, 85 P 69, 10 AnnCas 1065; 
Baker County v. Huntington, 46 Or. 
275, 79 P 187: Oliver v. Oregon Sugar 
Cos, 42 Or. 276,702 P 790254 Walls iv: 
Leverick, 20 Or. 168, 25 P 398; Hick, 
lin v: McClear, 18 Or. 126, 22 P 1057; 
Weiler v. Henarie, 15 Or. 28, 13 P 
614. 

Pa.—Edmonds v. Connellsville 
First Nat. Bank, 215 Pa. 547, 64 A 
671; Douthett v. Fort Pitt Gas Co., 
202 Pa. 416,.51 A 981; Crown Slate 
Co. v. Allen, 199 Pa. 239, 48 A 968; 
Centenary M. EB. Church v. Clime, 116 
Pa. 146, 9 A 163; Clarke v. Adams, 


etc., 


83 Pa. 309; Caley v.« Philadelphia, 
ete, RY Cols 804 Par 3638 MWoster tv: 
McGraw, 64 Pa. 464; Malone v. Whit- 
ner, 65 Pa. Super. 589; Malone v. 


Franklin Grocery Co., 65 Pa. Super. 
586; Bialas v. Elder, 44 Pa. Super. 
219; Winters v.. Schmitz, 36 Pa. 
Super. 496; Rouseville School Dist. 
v. Cornplanter Tp. School Dist., 29 
Pa. Super. 214; Easton Power Co. v. 
Sterlingworth R. Supply Co., 22 Pa. 
Super. 538; Iron City Commercial 
College v. Kerr, 38 Brewst. 196; 
Thayer’s App., 8 CentRep 479; Er- 
win’s App., 20 WklyNC 278; Mussel- 
man v. East Brandywine, etc., R. Co., 
2 A rank 105. 
Sweet v. Stevens, 7 R. I. 
a7Ee a v./Larchanr,:d..R: 1:):530% 

S. C.—Crawford v. Owens, 79 S. C. 
59, 60 SE 236; Marshall v. Columbia, 
ete., Electric St. Ey. eCO\ Mohsen Oy 2A. 
53 SE 417; Sullivan v. Williams, 43 
S. C. 489, 21 SE 642; Monaghan Bay 
Cosiv., (Dickson; 392 Si nC, 4146, ASE 
696, 39 AmSR 704; Carolina, ete., R. 
Co. v. Seigler, 24 S. C. 124; Baker v. 
Scott, 39 S. C. L. 305. 

Ss. D.—Smith v. Johnson, 30 S. D. 
200, 1388 NW 18; Sioux Remedy Co. 
Vv. Lindgren, 2%, (S.. Ds eb23, 1130... Niwi 


49; Kirby v. Berguin, 15 S. D. 444,) 
90 NW 856; Osborne v. Stringham, 


1S. D. 406, "47 NW 408. 
Tenn.—Knoxville, etc., RA CO. ey. 
Beeler, 90 Tenn, 548, 18 SW _ 391; 


McCallum v. Jobe, 9 Baxt. 168, 46 
AmR 84; Taylor v. Neblett, 4 Heisk. 
491. 

Tex.—Smith v. Texas, etc., R. Co., 
101 Tex. 405, 108 SW 819 [mod (Civ. 
A.) 105 SW 5281; Clark v. Gregory, 


87 Tex. 189, 27 SW 56; Threadgill v. 
Butler, 60 Tex. Doe Self v. Albany 
Nat. Bank, (Civ. A.) 187 SW 982; 


Cook v. Smith, 107 Tex. 119, 174 SW 
1094 [rev (Civ. A.) 142 SW. 26]; 
Young vy. Gharis, (Civ. A.) 170 Sw 
7196; Zavala Land, etce., Co. v. Tol- 
bert, (Civ. A.) 165 SW 28, 31 [quot 
Cyc]; Winfree v. Winfree, (Civ. A.) 
139 SW 36; International, ete. R. 
Co; *v.7J ones,5.41,. Tex. Civs, A. 32%,, 94 
SW 611; Missouri, ‘ete:, <R. Co.) tv. 
Anderson, 36 Tex. Civ. A. 121, 81 SW 
781; American Cotton Co. v. Collier, 
30 Tex. Civ. A. 105, 69 SW 1020; A. J. 
Anderson: Hlectric Co. v. Cleburne 
Water, etc, Co., (Civ. A.) 44 SW 
929; Schleicher vy. Runge, (Civ. A.) 
37 SW 982; Kelley v. Collier, 11 Tex. 
Civ. A. 353, 32 SW 428; Fairbanks v. 
Simpson, (Civ. A.) 28 SW 128; Mi- 
nor v. Powers, (Civ. A.) 24 SW ‘710; 
McHugh v. Gallagher, 1 Tex. Civ. A. 


196, 20) SW. 1115: i 

Utah.—Burt v. Stringfellow, 45 
Utah 207, 143 P 234; Halverson v. 
Walker, 38 Utah 264, 112 P 804; Caine 
v. Hagenbarth, 37 Utah 69,106 P 
945; O’Neill v. Ogden Aerie. No. 118, 
BY) OF ps. "32:4 WU tal 16252689) (Panos | 
Brown v. Markland, 16 Utah 360, 52 
Pr597,.167 sAmSRe 62:9: 

Vt. — Kinnear, ete;;. | Misiw ‘Car Wwe 
Miner, 88 Vt. 324, 92 "A 459; Adams v. 
Janes, 83 Vt. 334, 75 A 799; ‘Labbee v. 
Johnson, 66uNV tf. 234, 28 AY 986; Law- 
rence v. Graves, 60 Vt. 657, 15 A 342; 
Stewart v. Martin, 49 Vt. 266; Lyon 
v. Kidder, 48 Vt. 42; Houghton v. 
Clough, 30 Vt. 312; Lowry v. Adams, 
eae 160; Lawrence vy. Dole, 11 Vt. 

Va.—McCorkle v. Kincaid, 121 Va. 
546, 93 SE 642; Kirkbride v. Keys 
Planing Mill Co., 116 Va. 680; 82 SE 
750; Albert v. Tidewater R. Co., 107 
Va, 256, 58 SE 575; Shenandoah Land, 
etc., Coal Co. vy. Clarke, 106 Va. 100, 
55 SE 561; Prudential F. Ins. Co. v. 
Alley, 104 Va, 356, 51 SE 812; Rich- 
ardson vy. Planters’ Bank, 94 Va. 130, 
26 SE 431; French vy. Williams, 82 
Va. 462, 4 SE 591; Tuley v. Barton, 
79 Va, 387; Knick v. Knick, 75 Va. 
12; Talbot v. Richmond, ete., R. Co., 
31 Gratt. (72 Va.) 685; Woodward 
v. Foster, 18 Gratt. (59 Va.) 200; 
Smith v. Spiller, 10 Gratt. (51 Va.) 
318; Crawford v. Jarrett, 2 Leigh 
(29 Va.) 630; Ratcliffe v. Allison, 3 


Rand.) (24 Vai)? d3't 
Wash.—Pickering v. Roeder, 104 
Wiash..(539, Vlide Bi y32hes Olsen, 1 vs 
Nichols, -86 Wash. 185, 149 P 668; 
Osborne vy. Seattle, 52 Wash. 323, 
100 P 850; Causten vy. Barnette, 49 


Wash. 659, 96 P 225; Pennsylvania 
Mortg. Inv. Co. v. Simms, 16 Wash. 
243, 47 P 441; Adamant Plaster Mfg. 
Co. v. National Bank of Commerce, 5 
Wash. 232, 31.P 634; Langert v. 
Ross, 1 Wash. 250, 24 P 4438; Brew- 
ster vy. Baxter, 2 Wash. T. 135, 3 P 


844. 

W. Va. v. Robinett, 78 W. 
Va. 88, 88 SE 599; L. Schreiber, etc., 
Co. v. Miller Supply Co., 77 W. Va. 
236, 87 SE 3538; Winton v. McGraw, 60 


W. Va. 98, 54 SE 506; Clayton v. 
Gilmer County Ct., 58 W. Va. 253, 52 
SE 103, 2 LRANS 598; Chesapeake, 


etc., R. Co. v. Deepwater R. Co., 57? 
W. Va. 641, 50 SE 890; Newman vy. 
Kay, 57 W. Va. 98, 49 SE 926, 68 
LRA $08; Uhl vy. Ohio River R. Co., 
51 W. Va. 106, 41 SE 340; Knowlton 
v. Campbell, 48 W. Va. 294: Findley 
v. Armstrong, 23 ‘W. Va. 113; Hans- 


ford v. Chesapeake Coal Co., 22 
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of the language to the thing de- 
W. Va. 70; Crislip v. Cain, 19°W. Va. 
438 


Wis.—Carlock v.. Johnson, 165 Wis. 
49, 160 NW 1058; Pedeity v. Wis- 
consin Zine Co., 148 Wis. 245, 134 
NW 356; Klueter v. Joseph Schlitz 
Brewing Co., 143 Wis, 347, 128 NW 
43, 32 LRANS 3:83; Barkhausen v. 
Chicago, ete, R. Co., 142 Wis. 292, 
124 NW 649, 125 NW 680; Hackiey 
Nat. Bank v. Barry, 139 Wis. 96, 120 
NW 275; Jung Brewing Co. v. Kon- 
rad, 137 Wis. 107, 118 NW 548; Loree 
vy. Webster Mfg. Co., 1384 Wis. 178, 
114 NW 449; Germania Nat. Bank v. 
Mariner, 129 Wis. 544, 100 NW 574; 
McCourt v. Peppard, 126 Wis. 326, 
105 NW 809; Smith v. Pfluger, 126 
Wis. 253, 105 NW 476, 110 AmSR 
911, 2 LRANS 783; Edwards v. Wis- 
consin Inv. Co., 124 Wis. 315, 102 
NW 575; Excelsior Wrapper Co. v. 
Messinger, 116 Wis. 549, 983 NW 459; 
Rib River Lumber Co. v. Ogilvie, 113 
Wis. 482, 89 NW 4838; Chicago, etc., 
RR, Co... Chicago, etek. Coniats 
Wis. 161, 87 NW 1085, 89 NW 180; 
Murray Hill Land Co. y. Milwaukee 
Light, .ete., Co.,/110 Wis. 555, 86 
NW 199; Wussow v. Hase, 108 Wis. 
382, 84 NW 433; Lego vy. Medley, 79 
Wis. 211, 48 NW 375, 24 AmSR 706; 
Bedard v. Bowville, 57 Wis. 270, 15 
NW 185; Wrigglesworth v. Wriggles- 
worth, 45 Wis. 255; Roe v. Bacheldor, 
41 Wis. 360; Lyman v. Babcock, 40 
Wis. 503; Lamon vy. French, 25 Wis. 
37; Rockwell v. Mutual L. Ins. Co., °* 
21 Wis. 548, 27 Wis. 372; Farmers’ 
L. & T. Co. v. Commercial Bank, 15 
Wis. 424, 82 AmD 689; Gardinier v. 
Kellogg, 14 Wis. 605; Sigerson v. 
Cushing, 14 Wis. 527; Cady v. Shep- 
ard, 12) Wis. 639. 

Eng.—New Zealand Bank y. Simp- 


son, [1900] A. C. 182; Australasia 
Bank “v. Palmer, [i897] pA. (Cs 5402 
McCollin v. Gilpin, 6 Q. B. D. 516; 


Bainbridge v. Wade, 16 Q. B. 89, 71 
ECL 89, 117 Reprint 808; Grant v. 
Grant, L. R.5 Cy. Po (203 Grahame) v; 
Grahame, L. R. 19 Ir. 249; Clayton 
Vi (Greesons De A géc. Pino 0 2 oly ee 
623, 111 Reprint 1180, 4 N. & M. 
602, 30 ECL 600; Stratford v. Powell, 
1 Ball & B. 14; Carr v. Montefiore, 5 
Bs ics JSr 40%. LL DEL. 4072-237 Res 
print 883; Shelburne v. Inchiquin, I 
Bro. Ch. 338, 28 Reprint 1166; Mum- 
ford ‘v.. Gethingy 7 CC... Bi EN2 Sa 305.0080 
ECL 305, 141, Reprint 834; Shore v. 
Atty.-Gen,, 9°Cl. & FE. 355, 8 Reprint 
450; Davis v. Symonds, 1 Cox Ch. 
402, 29 Reprint 1221; Stokes vy. 
Moore, 1 Cox Ch. 219, 29 Reprint 
1137; Macdonald v. Longbottom, 1 
He See 9.7 791 02" BOER ts at 20 e 
print 11%7; Brown v. Fletcher, 35 
Le--Be Repo N. S265: Ogilvie’ wv. Fol- 
jambe, 3 Meriv. 58, 36 Reprint 21: 
Simpson v. Henderson, M. & M. 300, 
22 ECL 526; Rex v. Laindon, 8 T. R. 
379, 101 Reprint 1444; Doe v. Burt, 
1 T.. RR. 701, 299. Reprint-1330: \ 
Man.—Haffner  v. Cordingly, 18 
Man. 1, 7 WestLR 764; Waterons En- 
Ripe Works Corte Jones, 7 Man. 


N. S.—Provincial Fox v. Tennant, 
48 N. S. £55, 18 DomLR 389. 

Ont.—Christie vy. Burnett, 10 Ont. 
609; Baskerville v. Doan, 12 U. C. C. 
pone Little v. Foley, 24.U. C. Q. B. 

Que.—Rainboth v. O’Brien, 24 Que. 
K. B. 88; Trudeau v. Beaudet, 47 
Que. Super. 401; Gregoire v. St. 
Charles de Bellechasse School 
Comrs., 29 Que. Super. 215. 

“It is elementary that, in case a 
written contract is ambiguous in its 
terms, parol proof of the facts and 
circumstances under which it was 
executed may be introduced to aid 
in its construction. This rule ap- 
plies to commercial paper, even in 
the hands of third persons, because, 
where the ambiguity is apparent tc 
a reasonably prudent man on the 
face of the paper, he is necessarily 


_ For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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scribed, from the point of view of the parties who 
wrote or executed the instrument.%¢ 
is received, not for the purpose of -importing into 
the writing an intention not expressed therein, but 
simply with the view of elucidating the meaning 
of the words employed; and in its admission the line 
which separates evidence which aids the interpreta- 
tion of what is in the instrument from direct evi- 
dence of intention independent of the instrument 
must be kept steadily in view, the duty of the court 


put upon inquiry.’ Germania Nat. 
Bank v. Mariner, 129 Wis. 544, 549, 
100 NW 574. é 

“Wyvidence of all the circumstances 
Surrounding the making of an in- 
strument as to the intent with which, 
and the consideration for which, it 
Was executed is admissible for the 
purpose of showing who was or were 
the party or parties bound by it if 
there be anything on the face of 
the instrument which creates any 
ambiguity in the matter.” Fair- 
child v. Ferguson, 21 Can. S. C. 484, 
488. 

[a] Secondary or more general 
sense of words.—Where two clauses 
of the description in a deed, if 
strictly construed are so conflicting 
as to have no sensible meaning, even 
with reference to extrinsic circum- 
stances, the court should look to 
these circumstances to see whether 
the meaning of the clauses is sen- 
sible in any secondary, looser, or 
more general sense, of which, with 
reference to these circumstances, 
they are capable. Chattahoochie, 
ete., R. Co. v. Pilcher, 163 Ala. 401, 
SES oa 1. 

[b] “Whether a contract be am- 
biguous or not, it is always com- 
petent to introduce parol evidence 
to show the collateral facts and cir- 
cumstances under which it was exe- 
cuted, for the purpose of enabling 
the court to ascertain the subject- 
matter and intelligently interpret the 
writing with reference thereto.” Mc- 
Daniel v. United R. Co., 165 Mo. A. 
678, 689, 148 SW 464. 

{c] The “surrounding circum- 
stances” do not include the prior rep- 
resentations, proposals, and negotia- 
tions of a promissory character lead- 
ing up to, and superseded by, the 
written agreement. These cannot be 
shown by parol under the rule. Union 
Selling Co. v. Jones, 128 Fed. 672, 63 
CCA 224, 

96. U. St Brawley v. U. S., 96 
U. S. 168, 24 L. ed. 622; Kilby Mfg. 
Co. v. Hinchman-Renton Fire Proof- 
ine (Co. .432) Keds .9575) 66 CGA 67; 
Wolff v. Wells, 115 Fed. 32, 52 CCA 
626; American Bonding, etc., Co. v. 
Takahaski, 111 Fed. 125, 49 CCA 
267; The Barnstable, 84 Fed. 895; 
Fuller v. Metropolitan L. Ins. Co., 
37 Fed. 163. 

Ark.—Haney v. Caldwell, 35 Ark. 
156. 

Cal.—Snyder v. Holt Mfg. Co., 134 
Cal. 324, 66 P 311; Balfour v. Fresno 
Canal, etc., Co., 109 Cal. 221, 41 P 
876; Auzerais v. Naglee, 74 Cal. 60, 
WW ES eats , 

Conn.—1In re Curtis-Castle Arbitra- 
tion, 64 Conn. 514, 30 A 769, 42 Am 
SR 200. 

Ga.—Morrison v. Dickey, 122 Ga. 
417, 50 SE 178; Atlanta v. Schmelt- 
zer, 83 Ga. 609, 10 SE 543. 

Ill.—Irwin v. Powell, 188 Il. 107, 
58 NE 941; Lambe v. Manning, Lattal 
Tll. 612, 49 NE 509; Barrett v. Stow, 
15 Ill. 423; Dornfeld-Kunert (SOR NE 
Volkmann, 138 Ill. A. 421; Brock- 
meyer v. Chicago Sanitary Dist., 118 
Fil. A. 49. 

Kan.—Babcock y. Deford, 14 Kan. 
408. 

Me.—Emery v. Webster, 42 Me. 204, 
66 AmD 274. - 4 

Mass.~-Proctor v. Hartigan, 139 
Mass. 554, 2 NE 99; Whitehead, etc., 
Mach. Co. v. Ryder, 1389 Mass. 
366, 31-NE 736; Keller v. Webb, 125 


EVIDENCE 


Such evidence 
written,97 


Mass. 88, 28 AmR 209, 126 Mass. 
393; Miller v. Stevens, 100 Mass. 
518, 1 AmR 139, 97 AmD 123; Foster 
v. Woods, 16 Mass. 116; Sargent v. 
Adams, 3 Gray 72, 63 AmD 718; 
Waterman y. Johnson, 13 Pick. 261; 
Hogins v. Plympton, 11, Pick. 97. 

Mich.—Liggett Spring, ete., Co. v. 
Michigan Buggy Co., 106 Mich. 445, 
64 NW 466; Wickes v. Swift Electric 
Light Co., 70 Mich. 322, 38 NW 299; 
Cook v. Brown, 62 Mich. 473, 29 NW 
46, 4 AmSR 870. 

Mo.—Blair vy. Corby, 37 Mo. 3813; 
Long vy. Long, 44 Mo. A. 141. 

N. Y.—Middleworth v. Ordway, 191 
N. Y. 404, 84 NE 291; Field v. Mun- 
son, 47 N. Y. 221; Almgren v. Du- 
tilh, 5 N. Y. 28; McIntosh v. Miner, 
53 App. Div. 240, 65 NYS 7385; Cook 
v. Adams, 32 App. Div. 385, 53 NYS 
120; La Chicotte v. Richmond R., 
etc., Co., 15 App. Div., 380, 44 NYS 
75; McKee v. De Witt, 12 App. Div. 
617, 48 NYS 132; Goodrich v. Stev- 
ens, 5 Lans. 230; Hilliard v. Smith, 
14 Misc. 239, 35 NYS 717; Walrath 
v. Thompson, 4 Hill 200. 

N. C.—Hughes v. Pritchard, 122 
N.C:7695,529 SH 935 

Oh.—Baldwin Quarry Co. vy. Clem- 
ents, 38 Oh. St. 587, 43 AmR 442. 

Pa.—Birchfield v. Castleman, Add. 
181; Eastern Power Co. v. Sterling- 
worth R. Supply Co., 22 Pa. Super. 
38. 

Ss. C.—Colvin v. McCormick Cot- 
ton Oil Co., 66 S. C. 61, 44 SE 380; 
aie? v. Moon, 57 S. C. 60, 35 SE 
415. 

Tex.—Sherman Oil, etc., Co. v. Dal- 
va Ovlsscetesy Co. 6 (Civ. AZ) el Ss We 
961. 

Utah.—Brown v. Markland, 16 
Utah 364, 52 P 597, 67 AmSR 629; 
ieee vy. Brain, 13 Utah 162, 44 P 
71 


Vt.—Coffrin v. Cole, 67 Vt. 226, 31 
A 3813; Wait v. Fairbanks, Brayt. 
dla 

Wis.—Andrews v. Robertson, 111 
Wis. 334, 87 NW 190, 87 AmSR 870, 
54 LRA 673; Boden v. Maher, 105 
Wis. 539, 81 NW 661; Ganson _ v. 
Madigan, 15 Wis. 144, 82 AmD 659. 

Eng.—McCollin v. Gilpin, 6 Q. B. 
D. 516; Mumford v. Gething, 7 C. B. 
N. S. 305, 97 ECL 305, 141 Reprint 
834; Stokes v. Moore, 1 Cox Ch. 219, 
29 Reprint 1137; Atty.-Gen. v. Clap- 
ham, 4 De G. M. & G. 591, 53 EngCh 
463, 43 Reprint 638; Chambers v. 
Kellyrnir® Reis Co stiiedo leg aed ve 
Fortune, 4 Macq. 127; Eden v. Blake, 
13° M. &' W. 614, 153 Reprint 257; 
Rex “v. ‘uaindon, $8) T..R.. 379, 101 
Reprint 1444. 

97. Ala.—Hughes vy. Wilkinson, 
35 Ala. 453; Tate v. Cody-Henderson 
Co., 11 Ala. A. 350, 66 S 837. 

Cal.—Payne v. Commercial Nat. 
Bank, 177 Cal. 68, 169 P 1007, 1008, 
LRA1918C 328 [cit Cyc]; United Iron 
Works v. Outer Harbor Dock, etc., 
Copelése Calesinrl ste esol Subr Vv. 
Metcalfe, 33’ Cal. A. 59, 164 P 407. 

Md.—Hartford Nat. Bank v. Rut- 
ledge, 124 Md. 46, 91 A 790. 

Mass.—Strong v. Carver Cotton 
Gin Co., 197 Mass. 53, 83 NE 328, 14 
LRANS 274, 14 AnnCas 1182. 

Oh.—Smitt y. Aultman, etc., Co., 
PeuOhe Gir Ctra Newnes 00d. 

Tex.—Zavala Land, etc., Co. v. Tol- 
bert, (Civ. A.) 165 SW 28, 31 [quot 
Cyc]; San Antonio, etc., R. Co. v. 
Timon, 45 Tex. Civ. A. 47, 99 SW 418. 

Wash.—Olsen v. Nichols, 86 Wash. 
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being to declare the meaning of what is written in 
the instrument and not of what was intended to be 
Accordingly where the instrument is 
clear and unambiguous on its face, and no intima- 
tion is given of a disclosure of a latent ambiguity, 
no evidence is admissible to give to it a construe- 
tion other than that which is plainly expressed. It 
must be interpreted according to its terms, and it 
will be enforced without resorting to proof of the 
surrounding circumstances.%§ 


185, 188, 149 P 668 [cit Cyc]. 

“Tt is a familiar principle that, 
where a written contract is ambigu- 
ous and of doubtful meaning, proof 
ot the conditions and circumstances 
under which it was made, and of the 
facts to which it relates, may be 
introduced to apply it properly to the 
subject-matter, and to ascertain the 
true meaning of its language as it 
was used by the parties. ... But 
this rule applies only where the 
meaning of the writing would other- 
wise be doubtful. It cannot be ap- 
plied to contradict the plain meaning 
of the words, or to engraft upon the 
writing a provisidn entirely outside 
of it.” Strong v. Carver Cotton Gin 
Co., 197 Mass. 53, 59, 83 NB 328, 14 
LRANS 274, 14 AnnCags 1182. 

98 U.S.—Culver y. Wilkinson, 145 
Us S.6 205, 12) SCt 832)" 36) Ianed. 6vios 
Thompson v. Knickerbocker L. Ins. Co., 
104 U.S. 252, 26 L. ed. 765; Meredith v. 
Picket, 9 Wheat. 573, 6 L. ed. 163; 
Davis v. Carlisle, 142 Fed. 106, 73 
CCA 330; United Engineering, ete., 
Co. v. Broadnax, 1386 Fed. 351, 69 
CCA 177 [certiorari den 197 U. S. 
624, 25 SCt 800, 49 L. ed. 911]; Kessler 
v. Perilloux, 132 Fed. 903, 66 CCA 113; 
McManus v. Chollar, 128 Fed. 902, 63 
CCA 454; Morris v. Chesapeake, ete., 
SS. Co., 125 Fed. 62 [aff 148 Med. 11, 78 
CCA 179 (certiorari den 203 U. S. 592, 
27 SCt 781, 51 L. ed. 331)]; De Sola 
v. Pomares, 119 Fed. 373; Dennis v. 
Slyfield, 117 Fed. 474, 54 CCA 520; 
Cold Blast Transp. Co. v. Kansas 
City ) Bolt, ete; Co:- N14 Meds) Wiemoo 
CCA 25, 57 LRA 696; Montgomery v. 
Aitna L. Ins. Co., 97 Fed. 913, 38 CCA 
553; Reid v. Diamond Plate-Glass 
Co., 85 Fed. 193, 29 CCA 110; Stand- 
ard Sewing-Mach. Co. v. Leslie, 78 
Fed. 325, 24 CCA 107; Tinsley v. 
Jemison, 74 Fed. 177, 20 CCA 371: 
Union Stock Yards, etc., Co. v. West- 
ern Land, etc., Co., 59 Fed. 49, 7 CCA 
660; Ivison v. School Comrs., 39 Fed. 
735; Smith v. Hoffman, 22 F. Cas. 
No. 13,061, 2 Cranch C. C. 651; Bow- 
ers Hydraulic Dredging Co. v. U. S., 
41 Ct. Cl. 498. 

Ala.—Louisville, etc., R. Co. v. Hig- 
ginbotham, 153 Ala. 334, 44 S 872; 
Cox v. O’Neil, 142 Ala. 314, 37 S 674; 
Dexter v. Ohlander, 93 Ala. 441, 9 § 
361; Pierce v. Tidwell, 81 Ala. 299, 2 
S 15; Phillips v. Longstreth, 14 Ala. 
337; Johnson -v. Ballew, 2 Port. 29. 

Ark.—Dalhoff Constr. Co. v. Mau- 
rice, 86 Ark. 162, 110 SW 218; Sou- 
dan Planting Co. v. Stevenson, 83 
Ark. 163, 102 SW 1114; Rhodes v. 
Purvis; (4) vArkiy 227, Seis Wao ope 
Moore vy. Terry, 66 Ark. 393, 50 SW 
998; Haney v. Caldwell, 35 Ark. 156. 

Cal.—Hawley v. Kafitz, 148 Cal. 
393, 83 P 248, 113 AmSR 282, 3 LRA 
NS 741; Braun vy. Woollacott, 129 
Cal. 107, 61 P 801; Willmon vy. Peck, 
5 Cal. A. 665, 91 P 164; Peterson. v. 
Chaix, 6 Cal. A..525; 90) P9438. 

Colo.—Neuman vv. Dreifurst, 9 
Colo. 228, 11 P 98; Oil Creek Gold 
Min. Co. v. Fairbanks, 19 Colo. A. 
142, 74 P 543. 

Conn.—Hildreth v. Hartford, etc., 
Tramway Co., 73 Conn. 631, 48 A 963; 
Adams vy. Turner, 73 Conn. 38, 46 A 
247; Glendale Woolen Co. v. Protec- 
tion Ins. Co., 21 Conn. 19, 54 AmD 
309. 

D. C.—Langdon y. Evans, 14 D. C. 


ale 
Ga.—Wheeler v. New York Fidel- 
ity, etc., Co., 129 Ga. 237, 58 SE 709; 
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Townsend vy. Southern Product Co., 
127 Ga. 342, 56 SE 436, 119 AmSR 
340; Burton vy. O’Neill Mfg. Co., 126 
Ga. 805, 55 SE 933; Edwards v. 
Capps, 122 Ga. 827, 50 SE 943; Bul- 
lard v. Brewer, 118 Ga. 918, 45 SE 
711; Southern Bell Tel., etc., Co. v. 
Harris, 117 Ga. 1001, 44 SE 885; 
Foote vy. Malony, 115 Ga. 985, 42 SE 
413; Bass Dry Goods Co. v. Granite 
City Mfg. Co., 113 Ga, 1142, 39 SHE 
471; Terrell v. Huff, 108 Ga. 655, 34 
SE 345; Ainslie v. Eason, 107 Ga. 
747, 33 SE 711; Carter v. Williamson, 
106 Ga. 280, 31 SE 651. 

Ill.— Davis v. Fidelity F. Ins. Co., 
208 Ill. 375, 70 NE 359; Telluride 
Power Transmission Co. v. Crane Co., 
208 Ill. 218, 70 NE’ 319; Rector v: 
Hartford Deposit Co., 190 Ill. 380, 60 
NE’ 528; Fidelity F. Ins. Co. v. Illi- 
nois Trust, ete., Bank, 110 Ill. A. 
92 [aff 208 Ill. 375, 70 NE 359]; West- 
ern R. Equipment Co. vy. Missouri 
Malleable Iron Co., 91 Ill. A. 28. 

Ind.—Davis v. Liberty, etc., Gravel 
Road Co., 84 Ind. 36; Lett v. Hor- 
ner, 5 Blackf. 296; Bergan v. Co-op- 
erative Ice, etc., Co., 41 Ind. A. 647, 
84 NE 833; Brown v. Langner, 25 
Ind. A. 538, 58 NE 743; Singer Mfg. 
Co: v. Sults, 17 Ind. A. 639, 47 NE 
341.- 

Ind. T.—Yocum v. Cary, 1 Ind. T. 
626, 43 SW 756. ? 

Towa.—Inman Mfg. Co. v. Ameri- 
ean Cereal Co., 133 Iowa 71, 110 NW 
287, 8 LRANS 1140, 12 AnnCas 387; 
Long v. Furnas, 130 Iowa 504, 107 
NW: 432; Willis v. Weeks, 129 Iowa 
525, 105 NW 1012; Hunt v. Gray, 76 
Iowa 268, 41 NW 14; Cannon v. Fol- 
som, 2 Iowa 101, 63 AmD 474. 

Kan.—Barrett v. Kansas, etc., Coal 
Co., 70 Kan. 649, 79 P 150; Rose v. 
Lanyon Zinc Co., 68 Kan. 126, 74 P 
625; Atchison,. etc., R. Co. v. Vanord- 
strandi= "677" Kant” 386, 73, ° P 
Drumm-Flato Commn. Co. v. Bar- 
nard, 66 Kan. 568, 72 P 257. 

Ky.—Fairbanks vy. Guilfoyle, 110 
SW 233, 33 Kyl 408; Licking Rolling 
Mill’ Co. v. Snyder, 89 SW 249, 28 
KyL 357; Vansant v. Runyon, 44 SW 
949,19 KyL 1981; Kendall v. Russell, 
5 Dana 501, 30 AmD 696; Mullins v. 
Taylor, 8 KyL 531; Price v. Rodman, 
2'KylL 213. 

La.—Weinberger v. Merchants’ Ins. 
Go:, 41, La. Ann. 31, 5 S 728; Porter 
y.Sandidge, 32 La. Ann. 449; Lazare 
vy. Peytavin, 12 Mart. 684. 

Me.—Gatchell v. Morse, 81 Me, 205, 
16-A 662; Bolton v. Bolton, 73 Me. 
299; Morrill v. Robinson, 71 Me. 
24) 

Md.—Lemmert v. Lemmert, 103 
Md. 57, 63 A 380; Castleman v. Du 
Val, 89 Md. 659, 43 A 821; Cassard 
v. McGlannan, 88 Md. 168, 40 A 711; 
Reeder v. Machen, 57 Md. 56; Lazear 
v. National Union Bank, 52 Md. 78, 
36 AmR 355; Boyce v. Wilson, 32 
Md. 122; Young v. Frost, 5 Gill 287. 

Mass.—O’Brien v. Peck, 198 Mass, 
50, 84 NE 325; Strong y. Carver Cot- 
ton Gin Co., 197 Mass. 53, 83 NE 
328, 14 LRANS 274, 14 AnnCas 1182; 
Pike v. McIntosh, 167 Mass. 309, 45 
NE 749; Will v. Kinnard Co. vy. Cut- 
ter Tower Co., 159 Mass. 391, 34 NE 
460; Black v. Bachelder, 120 Mass. 
171; Doyle v. Dixon, 12 Allen 576; 
Wright v. Smith, 16 Gray 499; Stack- 
pole v. Arnold, 11 Mass. 27, 6 AmD 
150. 

Mich.—Miller v. Smith, 140 Mich. 
524,103" NW. ‘8725 “Mail; ..ete., ‘Co: WV. 
Wood, 140 Mich. 505, 103 NW 864; 
Kibler v. Caplis, 140 Mich. 28, 103 
NW 531, 112 AmSR 388; Helper ‘v. 
MacKinnon Mfg. Co., 138 Mich. 593, 
101 NW 804; Haynes v. Hobbs, 136 
Mich. 117, 98° NW 978; Walker v. 
Mack, 129 Mich. 527, 89 NW 338; 
Pettyplace v. Groton Bridge, etc., Co., 
103 Mich. 155, 61 NW 266; McCray 


(21) Understanding of Parties. 
rol or extrinsic evidence of the understanding of the 
parties in respect to the construction of a written 
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EVIDENCE 


Pa- 


Refrigerator, etc., Co. v. Woods, 99 
Mich. 269, 58 NW 320, 41 AmSR 599; 
Baker v. Baird, 79 Mich. 255, 44 NW 


604; Baker v. Morehouse, 48 Mich. 
334, 12 NW 170; Carney v. Hotch- 
kiss, 48 Mich. 276, 12 NW _ 182; 


Spence v. Bowen, 41 Mich. 149, 1 NW 
959; North American F. Ins. Co. v. 
Throop, 22 Mich. 146, 7 AmR 638. 

Minn.—Haycock v. Johnston, 81 
Minn. 49, 83 NW 494, 1118; Phelps 
v. Sargent, 73 Minn. 260, 76 NW_ 25; 
St= Paull - ete? UR. So! ve Sty paul 
Union Depot Co., 44 Minn. 325, 46 
NW 566; Winona v. Thompson, 24 
Minn. 199. 

Mo.—Ijams v. New York Provident 
Sav. L. Assur. Soc., 185 Mo. 466, 84 
SW 51; Blakely, v. Bennecke, 59 Mo. 
193; Strother v. American Cooperage 
Co., 116 Mo. A. 518, 92 SW 758; Hal- 
liday v. Lesh, 85 Mo. A. 285; Grisham 
Mercantile, etc., Co. v. Rabich, 84 
Mo. A. 544; Gill v. Johnson-Brink- 
man Commn. Co., 84 Mo. A. 456; Mil- 
ler v. Dunlap, 22 Mo. A. 97; Maguire 
v. Maguire, 3 Mo. A. 458. 

Nebr.—Agnew v. Montgomery, 72 
Nebr. 9, 99 NW 820; Latenser v. 
Misner, 56 Nebr. 340, 76 NW 897. 

N. H.—Herbert v. Steele, 74 N. H. 
409, 68 A 411; McQuesten vy. Bow- 


man, 17 N. H. 24. 

N. J.—Rogers_v. Colt, 21 N. J. L. 
704; Northeastern Tel., etc., Co. v. 
Hepburn, “72 "N. 3. fd. 7,66, A 747 
[rev on other grounds 73 N. J. Eq. 
657, 69 A 249]; Simpson v.° Moore- 
head, 65. Nod. Hd? 6235956 "A 8875 
Speer v. Whitfield, 10 N. J. Eq. 107. 

N. Y.—Thomas W. Finucane Co. v. 
Rochester Bd. of Education, 190 
N.Y=* 76, 82) "NEY 737; ~ Williams: -v- 
Gridley, 187 N. Y. 526 mem, 79 NE 
1119 mem [aff 110 App. Div. 525, 96 
NYS 978]; Southampton vy. Jessup, 
173 N. Y. 84, 65 NE 949 [writ of er- 
ror dism 195 U? S. 624 miem, 25 SCt 
789 mem, 49 L. ed. 349 mem]; De 
Remer v. Brown, 165 N. Y. 410, 59 
NE 129; Snyder v. Lindsey, 157 N. Y. 
616, 52 NE 592; House v. Walch, 144 
N. Y. 418, 39 NE 327; Humphreys v. 
New York, etc., R. Co., 121.N. Y. 435, 
24 NE 695; Snowden vy. Guion, 101 
N. Y. 458, 5 NE 322; Brady v. Read, 
94 N. Y, 631; Byars v. Bennington, 
etc., R. Co. 99: App. Div. 34, 90 NYS 
736 [aff 184 N. Y. 554 mem, 76 NE 
1090 mem]; Home Ins. Co. v. Conti- 
nental Ins. Co., 89 App. Div. 1, 85 
NYS 262 [aff 180 N. Y. 389, 73 NE 
65, 105 AmSR 772]; Kinney v. Mc- 
Bride, 88 App. Div. 92, 84 NYS 958; 
New York Bowery Bank v.' Hart, 77 
App. Div. 121, 79 NYS 46; Davis .v. 
New York Steam Co., 33 App. Div. 
401, 54 NYS 78; Clinton v. Brown, 41 
Barb, 226; Eichenauer v. Rentz Can- 
dy Co., 43 Misc. 151, 88 NYS 260; 
Freedman v. Loomis, 12 Misc. 156, 
32 NYS 1077; Liebeskind v. Moore 
Co., 84 NYS 850; Rooney v. Thom- 
son, 84 NYS 263; Doe v. Roe, 1 Wend. 
a Whallon vy. Kauffman, 19 Johns. 

N. C.—Weddington vy. Piedmont F. 
Ins.. Co!,,141° N. Ci. 234,454, Sin) 27ies 8 
AnnCas 497; McKenzie v. Houston, 
130 N. C. 566, 41 SE 780; Carter v. 
McNeeley, 23 N. C. 448. 

N. D.—Hutchinson y. Cleary, 3 N. 
D... 270; bb NW. 729. 

Oh.—Morris ,v. Edwards, 1 Oh. 189; 
McDonald v. Page, Wright 121. 

Okl.—Gish v. Insurance Co. of 
North America, 16 Okl. 59, 87 P 869, 
13 LRANS 826; Deming Inv. Co. v. 
Shawnee F. Ins. Co., 16 Okl. 1, 83 P 
918, 4 LRANS 607; Liverpool, etce., 
Ins. Co. v. T. M. Richardson Lumber 
Cosy lI ORT DS5.469) bio oss 

Or.—Tallmadge v. Hooper, 37 Or. 
508, 61 P 349, 1127. : 

Pa.—Fry v. National Glass Co., 207 
Pa. 505, 56 A 1063; King v. New 
York, etc., Gas Coal Co., 204 Pa. 628, 
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instrument is usually held admissible to explain that 
which would otherwise be ambiguous,®? and for this 
purpose evidence of declarations of a party made 


54 A 477; Watsontown Car Mfg. Co. 
vy. Elmsport Lumber Co., 99 Pa. 605; 
Fisher v. Deibert, 54 Pa. 460; Litle v. 
Henderson, 2 Yeates 295. 

R. I1.—Vaughan v. Mason, 23 R. I. 
348, 50 A 390; Dyer v. Cranston Print 
Works, 21 R. I. 63, 41 A 1015. 

Ss. C.—Cape Fear Lumber Co. v. 
Evans, 69 S. C. 93, 48 SE 108; Gib- 
son v. Watts, 6 S. C. Eq. 490. ‘ 

“S. D.—Bernardy v. Colonial, etce., 
Mortg. Co., 20 S. D. 193, 105 NW 737. 

Tenn.—Clark y. Clark, 2 Lea 723; 
Nashville First Nat. Bank v. Nash-~ 
ville St. R. Co., (Ch.) 46 SW 312. 

Tex.—Rogers v. Tompkins, (Civ. 
A.) 87 SW 379; Presidio County v. 
Clarke, 38 Tex. Civ. A. 320, 85 SW 
475; Jamison v. New York, etc., Land 
Co., Ltd., (Civ. A.) 77 SW 969; Gid- 
dings v. Winfree, 32 Tex. Civ. <A. 
99, 73 SW 1066; Chew v. Zweib, 29 
Tex. Civ. A. 311,'69 SW 207; Jones 
v. Hanna, 24 Tex. Civ. A. 550, 60 SW 
279; Curtis v. Kelley, 24 Tex. Civ. 
A. 540, 60 SW 265; Saunders v. 
Weekes, (Civ. A.) 55 SW 33; Evans- 
Snider-Buel Co. v. Stribling, (Civ. 
A.) 45 SW 40; Foote v. Frost, (Civ. 
A.) 39 SW 328; Fuqua v. Pabst Brew- 
ing’ "Co: (Cive A") 367 SW 4s Lev 
on other grounds 38 SW 29]; Dakota 
Bldg., etc., Assoc: v. Hamm, (Civ. A.) 
36 SW 313; Crystal Ice Mfg. Co. v. 
San Antonio Brewing Assoc., 8 Tex. 


Civ. Als, 20 SW 7210" Crouch: w- 
meee ta ee TCX OTY.. At oor ment 


Vt.—Mussey v. Bates, 60 Vt. 271, 
th ia 457; Wood vy. Shurtleff, 46 Vt. 

Va.—Oriental Lumber Co. v. Blades 
Lumber Co., 103 Va. 730, 50 SE 270; 
Consumers’ Ice Co. v. Jennings, 100 
Va. 719, 42 SE 879. 

Wash.—Bartlett Hst. Co. v. Fair- 
haven Land Co., 49 Wash. 58, 94 P 
900, 126 AmSR 856, 15 LRANS 590; 
Gurney v. Morrison, 12 Wash. 456, 


41-P' 192. 
W. Va.—Myers v. Taylor, 64 W. 
Va. 56, 61 SE 358; Armstrong: v. 


Ross, 61 W. Va. 38, 55 SE 895; Uhl 
v. Ohio River R. Co., 51 W. Va. 106, 
41 SE 340; Martin v. Monongahela 
Re Co.; 48° W. Va." 542," 37 “SE: 563: 
Buena Vista Co. v. Billmyer, 48 W. 
Va. 382, 37 SE 583; Camden v. Mc- 
Coy, 48 W. Va. 377, 37 SE 637; Long 
v. Perine, 41 W. Va. 314, 23 SE 611; 
Findley v. Armstrong, 23 qW. Va. 113; 
McGuire v. Wright, 18 Ls aed: SONS 
Hurst v. Hurst, 7 W.' Va. 289, 

Wis.—Kruse y. Koelzer, 124 Wis.’ 
536, 102° NW 1072; Schmidt v. 
Schmidt, 123 Wis. 295, 101 NW 678; 
Newell v. New Holstein Canning Co., 
119 Wis. 635, 97 NW 487; Bohm Mfg. 
Co. v. Reif, 116 Wis. 471, 983 NW 466; 
Johnson v. Pugh, 110 Wis. 167, 85 
NW 641. 

Eng.—Sydney Mercantile Bank v. 
Taylor, [1893] A.-C. 317; De la Warr 
v. Miles, 17 Ch. D. .585; Doe vy. Mar- 
tin, 4 B. & Ad. 771, 24 ECL 336, 110 
Reprint 645; Cowlishaw v. Hardy, 25- 
Beav. 169, 53 Reprint 601; Coker v. 
Guy, 2 B. & P. 565, 126 Reprint 1441; 
Hitchin’ v.Groam, - 5. C.5 By 5155 67 
ECL 515, 186 Reprint 979; Sotilichos 
v. Kemp, 3 Exch. 105, 154 Reprint 
775; Ogilvie v. Foljambe, 3 Meriv. 
53, 36 Reprint 21. 

{a] The resources of the paper it- 
self must be exhausted before parol 
evidence is admitted. Harmon vy. 
Thompson, 119 Ky. 528, 84 SW 569, 27 
KyL 181. 

99. U. S.—Douglass v. Reynolds, 7 
Pet. 113, 8 L. ed. 626; Union Bank v. 
Hyde, 6 Wheat. 572, 5 L. ed. 333. 

a fang ee a Mfg. Co. v. Word, 75 

Ark.—Breining v. Lippincott, 
Ark. 406, 196 SW 795.° 
Pe v. Mesick, 10 Cal. 

oO. 
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previous to, or at the time of, signing the contract 
1s admissible.t . It has been considered, however, 
that the parties cannot testify as to their under- 
standing or interpretation of the contract, even 
though its terms are uncertain and obscure.” 
understanding which one party to a contract has of 
its meaning is not evidence in his own favor and 
against the other party, to whom such understand- 
ing was not communicated, where the effect of the 
contract is in controversy;? nor can understand- 
ings which are not even indicated by anything in the 
A fortiori, the plain terms of 
) Fed.’ 218, 183 CCA’ 212. 


writing be shown. 


Colo.—Stearns-Roger Mfg. Co. v. 
Jackson Lake Reservoir, etc., Co., 61 
Colo. 4038, 158 .P 137, 

Conn.—In re Curtis-Castle Arbitra- 
poe, 64 Conn. 501, 30 A 769, 42 AmSR 


- Tll.—Carroll v. Drury, 170 Ill. 571, 
49 NE 311; American Ins, Co. v, 
Meyers, 118 Ill. A. 484, | ; 

Ind.—Bates vy. Dehaven, 10 Ind. 
319; Smith v. Toth, 61 Ind. A. 42, 111 
NE 442. 

Iowa.—Chamberlain vy. Brown, 141 
Iowa 540, 120 NW 334; Kitzman v. 


Carl, 133 Iowa 340, 110 NW 587, 12 
AnnCas 296. 
gps aaah a v. Woods, 16 Mass. 
Mich.—Brown vy. _ Bartlett, 201 
Mich. 268, 167 NW 847. 
Mo.—New Amsterdam Casualty 


Co. v. Mesker, 128 Mo. A. 1838, 106 
SW 561., 

Nebr.—Myers v. Persson, 94 Nebr. 
467, 143 NW 447. 

N. Y.—Eager v. Crawford, 76 N. Y. 
ic 

Or.—Corvallis, etc., R. Co. v. Port- 
land, etc., R. Co., 84 Or. 524, 163 P 
1173; Vance v. Wood, 22 Or. 77, 29 
Lee ley 

Pa.—Bubb v. Parker, etc., Oil Co., 
252 Pa. 26, 97 A’ 114; Beck v. Schek- 
ter, 240 Pa. 596, 88 A 21; Cummins 
v. German-American Ins. Co,, 197 Pa. 
61, 46 A 902; Quigley v. De Hass, 98 
Pa. 292; Selden v. Williams, 9 Watts 
9; Easton Power Co. v. Sterlingworth 
R. Supply Co., 22 Pa. Super. 538; W. 
Eddy Plow Co. v. Shadduck, 26 Pa. 
Dist. 713; Block v. Dowling, 7 Pa. 
Dist. 261, 20 Pa. Co. 489. 

Tenn.—Mills v: Faris, 12, Heisk. 
451. 

Tex.—Prussian Nat. Ins. :Co. v. 
Dalton,. (Civ. A.) 198 SW 1075; Lang- 
ford v. Power, (Civ. A.).196 SW 662; 
Marse v. White, (Civ. A.) 189 SW 
1027; Longworth v. Stevens, (Civ. A.) 
145 SW 257; West v. Hermann, 47 
Tex. Civ. A. 1381, 104 SW 428. 

Vt—Newton v. American Car 
Sprinkler Co.,. 88 Vt. 487, 92 .A 831; 
New England Granite Works v. Bai- 
ley, 69 Vt. 257, 37 A 1048; Hubbard 
v. Moore, 67 Vt. 532, 32 A 465. 

Wash.—Wright v. Seattle Grocery 
Co., 177 P 818; Adamant Plaster Mfg. 
Co. v. National Bank of Commerce, 
5 Wash. 232, 31 P 634. 

Wis.—Radke v. Rothschild Water 
Power Co., 158 Wis. 271, 148 NW 866; 
Ganson v. Madigan, 15 Wis. 144, 82 
AmD 659. 

N. B.—MeKean v. Dalhouse Lum- 
ber Co., Ltd., 40 N. B. 218. } 

“The first step in the construction 
of a deed is to ascertain the under- 
standing and intention of the parties 
at the time of contracting.’ Bran- 
nan v. Mesick, 10 Cal. 95, 106. 

{a] The division of work between 
partners’ under a contract with a 
third person may be shown. Long- 
worth vy. Stevens, (Tex. Civ. A.) 145 
SW 257. 

{[b] A written but unsigned agree- 
ment between the parties to an exe- 
cuted chattel mortgage, drawn up by 
the same attorney at the same time, 
is admissible, in connection with his 
testimony, to show how the parties 
at the time understood the arrange- 
ment as to a loan and share of prof- 
its. Eager v. Crawford, 76 N. Y. 97. 
1. U. S.—Fairbanks v. Nelson, 217 
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The 


Mich.—Harmon y. Michigan Union 
poet Co., 202 Mich. 298, 168 NW 

Pa.—Easton Power Co. v. Sterling- 
worth R. Supply Co., 22 Pa. Super. 
538 [quot 6 Pepper & L. Dig. p 
10,214]. 

Wash.—Johnson County Bank v. 
Rapp, 47 Wash. 30, 91 P 382. 

Newfoundl.—Whelan v. New York, 
ete., Tel. Co., 4 Newfoundl. 118. 

Conversations and statements of 
parties generally see supra § 1573. 

2. Diamond y. Shriver, 114 Md. 
6438, 650, 80 A 217; Carolina, ete. R. 
Co. v. Seigler, 24 S. C. 124. 

“Where the language of the con- 
tract is uncertain and obscure the 
acts and conduct of the parties may 
be looked to to discover the meaning 
of the language used; but the par- 
ties cannot testify as to the under- 
standing or interpretation of the con- 
tract.” Diamond vy. Shriver, supra. 

3. Cal.—Hershey v. Los Angeles 
Pac.)Co., 1715Cal., 353;,153' P 230. 

Ill.—Bird v. Thanhouser, 160 Ill. 
A, 0653. 

Md.—Diamond v. Shriver, 114 Md. 
643, 80 A 217. 

Te iar eee v. Dickinson, 6 Allen 

53. 

Tex.—Fletcher v. Underhill, 37 
Tex. Civ. A. 239, 83>SW: 726; 

4 Freed v. Brown, 41 Ark. 495. 

5. In re Gurnsey, 177 Cal. 211, 170 
P 402; Swift v. Occidental Min., etc., 


Co., 141 Cal. 161, 74 P 700; Coppes 
v. Union Nat. Sav., ete., Assoc., 33 
Ind. A. 367, 69 NE 702; McKee v. 


Needles, 123 Iowa 195, 98 NW 618; 
American Potato Co. v. Jenette, 172 
IN Cre OS EU oka 

6. “Bacon (ha Tracts ppp . 99) 10055 1 
Greenleaf Ev. § 297. 

7. U. S—Graham v. National 
Surety Co., 244 Fed. 914, 157 CCA 264. 

Ala.—Garrow v. Toxey, 188 Ala. 
572, 66 S 443. 

Cal.—Mesick v. Sunderland, 6 Cal. 


297. 

Ga.—Neal v. Reams, 88 Ga. 298, 
14 SE .617; McCrary v. Caskey, 27 
Ga. 54. 

Ill.—Fisher v. Quackenbush, 83 III. 
SLOSht Panton. Vey bettt, 6226 111, 36.70; 
Boyle. v. Teas, 5 Ill. 202; Rees v. 
Johnson, 191 Ill. A. 182. 


Ind.—Wade v. Darrow, 15 Ind. 212. 
Iowa.—Palmer v. Albee, 50 Iowa 
429; Works v. Hershey, 35 Iowa 340. 


Kan.—Mayberry v. Beck, 71 Kan. 
609, 844 197. 
Me.—Nichols_ v. Frothingham, 45 


Me. 220, 71 AmD 539. 

Md.—Clarke v. Lancaster, 36 Md. 
196, 11 AmR 486; Howard v. Rogers, 
4 Harr. & J. 278: j 

Mass.—Wright v. Fisher, 13 Pick. 
419 note; Newman v. Kettelle, i3 
Pick. 418; Storer v. Freeman, 6 Mass. 


435, 4 AmD 155. , 
Mich.—Ives v. Kimball, 1 Mich. 


308. 

Miss.—Selden v. Coffee, 55 Miss. 
41; Brown v. Guice, 46 Miss. 299; 
Carmichael v. Foley, 2 Miss. 591; 
Gildart v. Howell, 2 -Miss. 198. 

Mo.—Mudd vy. Dillon, 166 Mo, 110, 


65 SW 973; Carter v. Holman, 60 Mo. 
498; Hardy v. Matthews, 38 Mo. 121; 
Renfro v. Metropolitan L. Ins. Co., 
148 Mo..A. 258, 129 SW 444. 

N. H.—Webster v. Atkinson, 4 N. 
H. 21, 
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a contract cannot be varied by evidence of what 
one of the parties supposed it to mean.® 

Latent and Patent Ambiguity—(1) 
Lord Bacen’s Rule. 
by Lord Bacon that a latent ambiguity may be ex- 
plained by extrinsic evidence, but that a patent am- 
biguity may not;° and this has been very generally 
accepted by the courts as correct.’ 
tinction has, however, been criticized,’ and it is 
necessary to examine into the statement closely in 
order to see what it really means and how far it is 
a correct exposition of the law.° 


It was laid down as the rule 


This general dis- 


N. Y.—Schwartz v. Cahill, 175 App. 
Div. 68, 161 NYS 750 [rev on other 
grounds 220 N. Y. 174, 115 NE 451]; 
Vandervoort v. Dewey, 42 Hun 68; 
Weed v. Clark, 6 N. Y. Super. 31. 

N. C.—Speed v. Perry, 167 N. C. 
122, 83 SE 176; Wharton vy. Elborn, 
88 N.. C. 344; North Carolina Insti- 
tute for Education, etc. v. Norwood, 
45 N. C. 65. 

Oh.—Kelsey v. Hibbs, 13 Oh. -St. 
340; Jones v. Brown, 11 Oh. St. 601. 

Or.—Noyes v. Stauff, 5 Or. 455; 
Brauns v. Stearns, 1 Or. 367. 

Pa.—Lycoming Mut. Ins. Co. v. 
gailen 67 Pa. 108; Hill v. Gaw, 4’ Pa. 

Tenn.—Nashville L. Ins. Co. v. Ma- 
thews, 8 Lea 499. 

Tex.—Self v. King, 28 Tex. 552; 
Moroney v. Coombes, (Civ. A.) 
88 SW 430; Webb v. Frazar, (Civ. A.) 
29 SW 665. 

Vt.—Hull v. Fuller, 7 Vt. 100; 
Brown v. Bebee, 1 D. Chipm. 227, 6 
AmD 728. 

Va.—Gatewood v. Burrus, 3 Call. 
(7 “Va,) .194,..198. : 

- Wis.—Lamon y. French, 25 Wis. 
ae 

Eng.—Hoare v. Graham, 3 Campb. 
57; Druce vy. Denison, 6 Ves. Jr. 385, 
31 Reprint 1106. : : 

Ont.—McQueen v. McQueen, 9 U. C. 
Q:. Be 536. f 

“The general rule is, that parol 
evidence cannot be received to ex- 
plain the ambiguities of a deed, or 
written agreement. There are some 
few exceptions, as in the case of a 
latent ambiguity: But, then, the per- 
son offering the evidence ought to 
shew, that his case is within the ex- 
ceptions.” Gatewood vy. Burrus, su- 


8. Minn.—Baldwin v. Winslow, 2 
Minn. 218. 
Lege we v. Fichthorn, 31 Pa. 
262. f 
S. C.—Dupree v. McDonald, 4 S. C. 
Eq. 209. 
(Civ. 


Tex.—Meyers v. 
A.) 28 SW 716. 

Wis.—Ganson v. Madigan, 15 Wis. 
144, 82 AmD 659. 

9. North Carolina Deaf, etc., Inst., 
ete. v. Norwood, 45 N. C.. 65,” 6 
(“There are two principles settled, 
and in fact admitted on all hands: 1, 
If there be a patent ambiguity in 
an instrument, the instrument must 
speak for itself, and evidence dehors 
cannot be resorted to; 2, in cases of 
latent ambiguity, evidence dehors is 
not only competent, but necessary. 
The difficulty grows out of the appli- 
cation of these two principles, so as 
to say when a particular case falls 
under the operation of the one or of 
the other. To remove this difficulty 
it is necessary to go to the fountain, 
and trace these two streams down, 
and thereby avoid confounding them; 
for although they run close together, 
there is a plain, marked line between 
them, which has but seldom been 
crossed. The fountain of the first, in 
the rule as to patent ambiguity, is, 
that it is a question of construction- 
Hence the instrument must speak for 
itself, and in case of doubt, no evi- 
dence outside can be caied in aid; 
for the only purpose of construction 
is to find out what the instrument 
means, and that must depend upon 
what the instrument says. The foun- 
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Stated. 


A latent ambiguity arises when the writ- 
ing upon its face appears clear and unambiguous, 
but there is some collateral matter which makes 
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the meaning uncertain;'° and it is so well estab- || 


tain of the second, in the rule as to 
latent ambiguity, is, that it is a 
question of identity—a fitting of the 
description to the person or thing, 
which can only be done by evidence 
outside or dehors the instrument; 
for how can any instrument identify 
a person or thing? It can describe, 
but the identification, the fitting of 
the description, can only be done by 
evidence dehors’’). 


10. U. S.—Graham v. National 
Surety Co., 244 Fed. 914, 157 CCA 
264; St. Paul F. & M. Ins. Co. vy. Bal- 


four, 168 Fed. 212, 216, 98 CCA 498 


(quot Cyc]. 
Ala.—Hughes vy. Wilkinson, 35 
29 App. 


Ala. 453. 

D. C.—Harten vy. Loffler, 
490. 

Ind.—Craven v. Butterfield, 80 Ind. 
503. 

Ilowa.—F lynn v. Holman, 119 Iowa 
731, 94 NW 447. 

Kan.—Barrett v. Kansas, etc., Coal 
Co., 70 Kan. 649, 79 P 150. 

Md.—Shoop v. Maryland Fidelity, 
etc., Co., 124 Md. 130, 91 A 753, Ann 
Cas1916D 954. 

Mass.—Durr v. Chase, 161 Mass. 
40, 36 NE 741; Putnam v. Bond, 100 


Mass. 58, 1 AmR 82. 
Mich.—Ives v. Kimball, 1 Mich. 
308. 


Miss.—Ladnier v. Ladnier, 75 Miss. 
777, 23 S 430. 
N. Y.—Petrie v. Hamilton College, 
ace wt Y. 458, 53 NE 216. 
—Sherrod v. Battle, 154 N. C. 
345, 70 SE 834. 
D.—Harney v. Wirtz, 30 N. D. 
29). “152 NW 8038, 808 [quot Cyc]. 
Pa.—Pittsburg Safe Deposit, etc., 
Co. v. Bovaird, ete., Mfg. Co., 229 Pa 
295, 78 A. 268. 
s. C.—Maryland Casualty Co. v. 
Gaffney Mfg. Co., 93 S. C. 406, 76 SE 


1089; Jennings v. Talbert, 77 S.C. 
454, 58 SE 420. 
Tenn.—Teague v. Sowder, 121 


Tenn. 132, 114 SW 484. 
Tex.—Kingston v. Pickins, 46 Tex. 
99. 


Va.—Richmond v. Barry, 109 Va. 
274, 63 SE 1074. 
Wash.—Ahlman vy. Wilson, 102 


Wash. 677, 174 P 970. 

W. Va.—Paxton v. Benedum-Trees 
Oil Co., 80 W. Va. 187, 94 SE 472; 
Pickens v. Pickens, 72 W. Va. 50, 77 


SE 365; Belcher v. Big Four Coal, 
etc., Co., 68 W. Va. 716, 70 SE 712. 
Wis.—Morrow v. Townsend, 159 


Wis. 154, 149 NW 696. 

Ont.—Douglas v. Bensley, 
WR 373. 

“{An} ambiguity is Pateritice sia tty 
it results from viewing the instru- 
ment in the light of the collateral 
facts, or what may be called the nec- 
essary extrinsic evidence.” Herring 
v. Boaron Iron Co., 1 Gray (Mass.) 
134, 138. 

[a] Another definition of latent 
ambiguity is “an ambiguity which 
arises from some collateral circum- 
stance or extrinsic matter, in a case 
where the language of the instru- 
ment itself is intelligible.’’ Barrett 
v. Kansas, etc., Coal Co., 70 Kan. 649, 
654,.79 P 150. 

{[b] Dustration—Where at the 
time of a lease of ‘all the brick 
building recently erected by me” on 
the corner of certain streets, the 
lessor had a structure through which 
ran a solid brick partition wall, ex- 
tending a foot above the roof, divid- 
ing it into two parts, with no open- 
ing from one part into the other, the 
ambiguity, if any, in the lease, was 
latent, and might be explained by pa- 
rol evidence. Durr v. Chase, 161 
Mass. 40, 36 NE 741. 

[ec] Where the uncertainty arises 
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from the state of the subject matter 
and not from the terms used, a case 
of latent ambiguity is presented. 
Rugg v. Ward, 64 Vt. 402, 23 A 726; 
Patch v. Keeler, 28 Vt. 332. 

{d] Mode of performing contract. 
—Where there is a written contract 
to do a particular thing, which may 
be done in two usual and ordinary 
modes, the party upon whom _ per- 
formance devolves may adopt either, 
and it is not a case of latent am- 
biguity as to which shall be adopted. 
Hence parol evidence is not admissi- 
ble to show that such party agreed 
to adopt one of such modes. Webster 


v. Paul, 10: Oh. St. 531. 
11. U. S.—Clay v. Field, 138 U. S. 
464, 11 SCt 419, 34 L. ed. 1044: Deery 


Vi Cray, 10 Wall. 263,19) (I: ed. 887; 
Atkinson y. Crimmins, 9 How. 479, 
13 L...ed. 223; Boardman vy. Reed, 6 
Pet. 328, 8 L. ed. 415; Graham vy. 
National Surety Co., 244 Fed. 914, 
157 CCA 264; Northwestern Lumber 
Co. v. Grays “Harbor, etc., R. Co.,' 208 
Fed. 624; Saunders v. Publishers’ Pa- 
per Co., 208 Fed. 441; Miller v. A. D. 
Baker Co., 208 Fed. 190; Miller v. 
Spring Garden Ins. Co., 202 Fed. 442, 
120 CCA 548; Crosley v. Reynolds, 
196 Fed. 640, 116 CCA 314; Nease v. 
‘Coal;-ete., fh. Car, “1952 Hed: 93:7: 4a0r= 
raine Mfg. Co. v. Oshinsky, 182 Fed. 
407 [rev on other grounds 187 Fed. 
120, 109 CCA 38]; Haas v. Hamburg- 
Bremen F.* Ins: (Co., 181 Fed... 916, 
104 CCA 354; Tweedie Trading Co. v. 
Laguna Co., 178 Fed. 368; Maydwell 
v. Rogers Lumber Co., 159 Fed. 930, 
87 CCA 110; Lindblom v. Fallett, 145 
Fed. 805, 76 CCA 369; Kilby Mfg. Co. 
v. Hinchman-Renton Fire Proofing 
Co., 132, Feds, 957, 66 CCA (673. Con= 
solidated Dental Mfg. Co. v. Holliday, 
131 Fed. 384; Western Union Tel. Co. 
v. American Bell Tel. Co., 105 Fed. 
684 [rev on other grounds 125 Fed. 
342, 60 CCA 220]; The Barnstable, 85 
Fed. 895; Camden Iron Works y. Fox, 
34 Fed. 300: The Wanderer, 29 Fed. 
260; Peisch v. Dickson, 19 F. Cas. No. 
10,911, 1 Mason 9; Pomeroy v. Manin, 
19 EF. Cas. No. 11,260, 2. Paine 476; 
Delaware Indians vy. Cherokee Na- 
tion, 388 Ct. Cl 234 fafftr193' US, 127, 
24 SCt 342, 48 L. ed. 646]. 

Ala.—Harris v. Byrd, 79 S 472; Mo- 
bile County v. Linch, 73 S 423; Reyn- 
olds v. Trawick, 197 Ala. 165, 72 S 
378; Garrow v. Toxey, 188 Ala. 572, 
66 S 448; Hannon v. Espalla, 148 Ala. 
313, 42 S 443; Alabama Mut. F. Ins. 
Co. v. Minchener, 133 Ala. 632, 32 S 
225; Moragne v. Richmond Locomo- 
tive, ete., Works, 124 Ala. 537, 27:°S 
240; Stamphill v. Bullen, 121 Ala. 
250, 25 S 928; Donehoo y. Johnson, 
120 Ala. 438, 24 S 888; Moore v. Bar- 
ber Asphalt Pav. Co., 118 Ala. 563, 
23 S 798; Smith v. Aikin, 75 Ala. 209; 
Hughes y. Wilkinson, 35 Ala. 453; 
Lockhard y. Avery, 8 Ala. 502; Beard 
v. White, 1 Ala. 436; Paysant Vv. 
Ware, 1 Ala. 160; Feore v. Avent, 4 
Ala AC WOOL, | DOS hate , 

Ark.—Wilkes v. Stacy, 113 Ark. 
556, 169 SW 796; Paepcke-Leicht 
Lumber Co. v. Talley, 106 Ark. 400, 
153 SW 833; Scott v. Dunckel Box, 
etc., Co,, 106° Ark. 83, 152 SW 1025; 
Masséy v. Dixon, 81 Ark. 337, 99 SW 
883; Wolff v. Elliott, 68 Ark. 326, 57 
SW 1111; Dorr v. School Dist. No. 26, 
cae 237; Cato v. Stewart, 28 Ark. 
146. 

Cal.— Williams vy. Ashurst Oil, etc., 
Co., 144 Cal. 619,-78 P 283. Ontario 
Deciduous Fruit Growers’ Assoc. v. 
Cutting Fruit Packing Co., 134 Cal. 
24, 66° P28; 86) AmSR 231 532 RA 
681; San Francisco Bd. of Education 
v. Keenan, 55 Cal. 642: Piper v. True, 
36 Cal. 606; Blair v. Wessinger, (A.) 
U7 Pub 45. Millett v. Taylor, 26 Cal. 
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lished as to be beyond all possible dispute that parol 
or other extrinsic evidence is always admissible to 
explain a latent ambiguity in any written instru- 
The reason which is usually given for the 


A. 161, 146 P 42; Peterson v. Chaix, 
5 Cal.. A. 525, 90 P 948; Fireman’s 
Fund Ins. Co. v. Aachen, etc., F. Ins. 
Co., 2 Cal. A. 690, 84 P 253. 

Colo.—Blair vy. Bruns, 8 Colo. 397, 
8 P 569; Lewis v. Mutual L. Ins. Co., 
8 Colo. A. 368, 46 P 621; Slater v. 
Jacobitz, 3 Colo. A. 127, 32 P 184. 

Conn.—Collins v. Driscoll, 34 Conn. 
43; Hotchkiss v. Barnes, 34 Conn. 27, 
91 AmD 713; Brainerd v. Cowdrey, 16 
Conn. 1; Brewster v. McCall, 15 Conn. 
274; Nichols v. Turney, 15 Conn. 101; 
Wooster v. Butler, 13 Conn. 309; Coit 
v. Starkweather, 8 Conn. 289. 


Del.—Tatman v. Barrett, 8 Del. 
226. 
D. C.—Harten v. Loffler, 29 App. 


490; Okie v. Person, 23 App. 170. 
Fla.—Cawthon v. Stearns Culver 
Lumber Co., 60 Fla. 318, 53 S 738; 
LaFayette Land Co. v. ‘Caswell, 59 
Fla. 544, 52 S 140, 1388 AmSR 166; 
L’Engle v. Scottish Union, etce., x. 
Ins. Co., 48 Fla. 82, 37 S 462, 111 Am 
SR 70, 67 LRA 581, 5 AnnCas 748. 
Ga.—-Pelham v. Smith, 137 Ga. 39, 
72 SE 417; Georgia Iron, etc., Co. v. 
Ocean Acc., ete., Corp., 133 Ga. 326, 
65 SE 775; Novelty Hat Mfg. Co. v. 
Wiseberg, 126 Ga. 800, 55 SE 923; 
Elder v. Ogletree, 36 Ga. 64; Whelan 
v. Edwards, 29 Ga. 315; Walker v. 
Wells, 25 Ga. 141, 71 AmD 164; Bow- 
en v. Slaughter, 24 Ga. 338, 71 AmD 
135; Wiley v. Smith, 3 Ga. 551; Mead- 
Ows v. Barry, Ga. Dec. 80; Cable Co. 
v. McFeeley, 7 Ga. A. 435, 66 SE 
1103; Bing v. Kingston Bank, 5 Ga. 
A. 578, 68 SE 652; Martin v. Thrower, 
8 Ga. A. 784, 60 SE 825. 
Ida.—Green v. Consolidated Wag- 
on, ete., Co., 30 Ida. 359, 164 P 1016. 
Il1l.—Stone v. Mulvaine, 217 Til. 40, 
75 NE 421 [aff 119 Ill. A. 443]; Evans 
v. Gerry, 174 Ill. 595, 51 NE 615; Ho- 
gan v. Wallace, 166 Ill. 328, 46 NE .- 
1136 [rev 63 Ill. A. 385]; Lyman v. 
Gedney, 114 Ill. 388, 29 NE 282, 55 
AmR 871; Richards v. Miller, 62 Ill. 
417; Hutton v. Arnett, 51 Ill. 198 
[dist Myers v. Ladd, 26 Ill. 415; Lyon 
v. Lyon, 3 Ill. A. 434]; Marshall v. 
Gridley, 46 Ill. 247; Rees v. Johnson, 
191 FT Aut82: Hulliv. Croft, Ls2 eu. 
A. 509; .Giger. v. Busch, 122: TH A. 
13; Scott v. ‘Schnadt, 70 Ill. A. 25; 
O’Connell vy. Lamb, 68 Ill. A. 652; 
School Trustees v. Rodgers, 7 Ill. A. 
os 
Ind.—Symmes_ v. Brown, 13 Ind. 
318; Thomas v. Troxel, 26 Ind. A. 
322, 59 NE 683; A0ttna Ins. Co. v. 
Strout. 16 Ind. A. 160, 44 NE 934. 
American Ins. 


lowa.—Emery  v. 
Co., 177 Iowa %, 158 NW 748; Bliz- 
zard v. Growers’ Canning Co., 148 
NW 973; Lamb v. Morrow, 140 Iowa 
89, 117 NW 1118, 18 LRANS 226; 


Blake v. Miller, 135 Iowa 1, 112 NW 


158; Kelly v. Fejervary, 111 Iowa 
693, 883 NW 791: Clement v. Dry- 
bread, 108 Iowa 701, 78 NW _ 2385; 


Wilts v. Mulhall, 102 Iowa 458, 71 
he 418; Burnell y. Dunlap, 11 iowa 
Kan.—Mayberry v. Beck, 71 Kan. 
609, 81 P 191; Jenkins v. Kirtley, 70 
Kan. 801, 79 P 671; Wyandotte Coun- 
ty v. Wyandotte First Presbyterian 
Church, 30 Kan. 620, 1 P 109. 
Ky.—Cincinnati, etce., Re Co.> v. 
Luke, 169 Ky. 560,184 SW 1132: 
Westinghouse Electric, ete; Cou, Vv. 
Greenville Coai Co., 169 Ky. 280, 183 
SW 901; Virginia ‘Iron, etc., Co. v. 
Combs, 165 Ky. 456, 177 SW 238; Day 
v. Asher, 141 Ky. 468, 132 SW 1035; 
Justice v. Justice, 124 SW 351; Mar- 
tin v. Ferguson, 103 SW 257, 31 KyL 
590; Slusher v. Slusher, 102 SW 1188, 
31 KyL 570; Jackson v. Hardin, 87 
Sw 1119, 27 KyL 1110; Harmon vy. 
Thompson, 119 Ky. 528, 84 SW 569. 
27 Kyl 181; Kentucky Citizens’ 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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rule is that as the ambiguity is raised by extrinsic | evidence the same kind of evidence must be admitted 


Bldg., ete., Assoc. v. Lawrence 
Ky. 88, 49 SW 1059, 20 KyL 1700; 
Craft v. Bates, 49 SW 436, 20 KyL 
1418; Breeding v. Taylor, 13 B. Mon. 
477; Long v. Duvall, 6 B. Mon. 219; 
Tudor vy. Terrel, 2 Dana 47; Wilson v. 
Robertson, 7 J. J. Marsh. 78; Coger 
v. McGee, 2 Bibb 321, 5 AmD 610. 

La.—Guillory v. Elms, 126 La. 560, 
52 S 767; Bagley v. Rose Hill Sugar 
Co., 111 La, 249, 35 S' 539; Doyle’ v. 
‘Hstornet, 13 La. Ann. 318; Gale v. 
Kemper, 10 La. 205; Purdon v. Lin- 
ton, 9 La. 563; Thomson v. Broth- 
ers, 5 La. 279; Brand v. Daunoy, 8 
Mart. N. S. 159, 19 AmD 176; Taylor 
v. Hollander, 5° Mart.” N.S) 295; 
Pigeau v. Commeau, 4 Mart. N. &. 
190; Turnbull v. Cureton, 9 Mart. 37; 
Thompson v. Hebel, 4 La. A. (Or- 
leans) 289. 

Me.—Tyler v. Fickett, 73 Me. 410; 
Howard v. American Peace Soc., 49 
Me. 288; Storer v. Elliot F. Ins. Co., 
45 Me. 175; Emery v. Webster, 42 
Me. 204, 66 AmD 274; Pride v. Lunt, 
seeeast 115; Patrick vy. Grant, 14 Me. 

Md.—Shoop v. Maryland Fidelity, 
ete., Co., 124 Md. 130, 91 A 753, Ann 
Cas1916D 954; Morrison v. Baechtold, 
938° Mad: °319;' 48) A 926; McCann v. 
Preston, 79 Md. 223, 28 A 1102; War- 
field v. Booth, 33 Md. 63; Mitchell v. 
Mitchell, 6 Md. 224. 

Mass.—Smith y. Vose, ete., Piano 
Co., 194 Mass. 193, 80 NE 527, 120 
AmSR 539, 9 LRANS 966; Buffington 
v. MeNally, 192 Mass. 198, 78 NE 
309; Callender, etc., Co. v. Flint, 187 
Mass. 104, 72 NE 345; Flagg v. Ma- 
son, 141 Mass. 64, 6 NE 702; Keller 
v. Webb, 125 Mass. 88, 28 AmR 209; 
Cleverly vy. Cleverly, 124 Mass. 314; 


Warren vy. Gregg, 116 Mass. 304; 
Hoar v. Goulding, 116 Mass: 132; 
Mead v. Parker, 115 Mass. 413, 15 


AmR 110; Stoops v. Smith, 100 Mass. 
63, 1 AmR 85, 97 AmD 76; Putnam v. 
Bond, 100 Mass. 58, 1 AmR 82; Hur- 
ley v. Brown, 98 Mass. 545, 96 AmD 
671; Rhoades v. Castner, 12 Allen 
130; Peabody v. Brown, 10 Gray 45; 
Sutton v. Bowker, 5 Gray 416; Woods 
v. Sawin, 4 Gray 322; Gerrish v. 
Towne, 3 Gray 82; Sargent v. Adams, 
3 Gray 72, 68 AmD 718; Herring v. 
Boston Iron Co., 1 Gray 134; Wilson 
v. Fosket, 6 Metce. 400, 39 AmD 736; 
Crafts v. Hibbard, 4 Metc. 438; Wa- 
terman vy. Johnson, 13 Pick. 261; 
Foster v. Woods, 16 Mass. 116; 
Stackpole v. Arnold, 11 Mass. 27, 6 
AmD ‘150; Storer yv. Freeman, 6 
Mass. 435, 4 AmD 155. 
Mich.—Saginaw Milling Co. v. 
Schram, 186 Mich. 52, 152 NW 945; 
Borden y. Fletcher, 131 Mich. 220, 91 
NW 145; Gregory yv. Lake Linden, 
130 Mich. 368, 90 NW 29; Germain v. 
Central Lumber Co., 120 Mich. 61, 78 
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(b) Limitations of Rule. 
observed, however, that while parol evidence may be 
admitted in explanation where there is a latent am- 
biguity, it can do no more than explain the doubtful 
expressions of the instrument consistently with the 
relations of the parties and the other incidents of 
The rule that where an ambiguity is 
created by parol it may be removed by parol was 
never intended to. violate the rule that a writing 
shall not be contradicted or explained by inferior 
testimony. If therefore when an ambiguity is cre- 
ated by parol the instrument itself removes the am- 
When there are 
two tracts of land, to either of which the same de- 
seription apples, and a deed purports to convey one 
of them by such description, and it is proposed to 
show by parol testimony, not that the intention was 
to convey one in particular, but that it was to con- 
vey both, the offer is not to remove an ambiguity 
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[al “Thus if a man convey to 
his son John a house in the town of 
Columbia, ‘being the house in which 
he now lives,’ proof that he had two 
sons of that name would render it 
uncertain which of the two was 
meant. But if by the same testi- 
mony it should’ appear that one of 
those sons was in Europe at the 
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_veyed, but rather to enlarge the operation of the 
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to make it convey two tracts of 


land, contrary to the expressed intention te convey 
one only. This is not evidence to explain a deed, but 
is simply evidence to add to its terms and make it 
convey more than it purports to convey and hence 
is not admissible.?® 
writing a latent ambiguity which may be met or 
removed by parol evidence does not open the door: 
for the admission of parol evidence generally or 
for any other purpose.'® 

(c) In What Latent Ambiguity Con- 
The most ordinary instance of a latent am- 
biguity is where an instrument of writing contains 
a reference to a particular person or thing and is 
thus apparently clear upon its face, but it is shown 
by extrinsic evidence that there are two or more 
persons or things to whom or to which the descrip- 
tion in the instrument might properly apply.” Where 
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15. Clark v. Gregory, 87 Tex. 189, 
27 SW 56. 

16. Stewart v. Phcenix Ins. Co., 9 
Lea (Tenn.) 104. 

17. U. S.—Gilmer v. Stone, 120 
U.S. 586; 7 SCt 689, 30). ed. 734; 
Deery v. Cray, 10 Wall. 263, 19 L. ed. 
887; Graham vy. National Surety Co., 
24 Fed. 914, 157 CCA 264; Saunders 
Fi Leupkeser Paper Co., 208 Fed. 
41. 

Ala.—Stamphill v. Bullen, 121 Ala. 
250, 25 S 928; Moseley v. Mastin, 37 
Ala. 216; Feore v. Avent, 4 Ala. A. 
5515, 58S) 727. 

Ark.—Wolff v. Elliott, 68 Ark. 326, 
57 SW. 1111. 

Conn.—Dunham v. Averill, 45 
Conn. 61, 29 AmR 642; Brewster v. 
McCall, 15 Conn. 274; Coit v. Stark- 
weather, 8 Conn.- 289; Doolittle v. 
Blakesley,’ 4 Day 265, 4 AmD 218. 

Ga.—Johnson v. McKay, 121 Ga. 
763, 49 SE 757; Georgia, ete., R. Co. 
v. Shiver, 121 Ga. 708, 49 SE 700; 
Leverett v. Bullard, 121 Ga. 534, 49 


SE /591. 

Th. Yocum, 130 Ii. 
386,238 NE 114; Bradley v. Rees, 
118 Ill. 327, 55 AmR 422; Billings v. 


Kankakee Coal Co., 67 Ill: 489; Bybee 


v. Hageman, 66 Ill. 519; Clark v. 
Powers, 45 Ill. 283; Dougherty Va 
Purdy, 18 Ill. 206; Giger v. Busch, 


12.2) TlissAe Ue Peabody v. Dewey, 51 
Tll. A. 260 [aft 153 Ill. 657, 39 NE 977; 
27 LRA. 322). 
Ind.—Thomas vy. Troxel, 26 Ind. A. 
322, 59 NE 683. : 
Ky.—Hall v. Conlee, 62 SW 899, 
23 KyL 177; Shelby, v. Teris, 14 SW 


501, 12 KyL 428: Cremie v. Louis- 
yee Orphans’ Home Soe., 3 Bush 


Me.—Tyler v. Fickett. 73 Me. 410; 
Melcher v. Ocean Ins. Co., 59 Me, 217; 
Howard v. American Peace Soc., 49 
Me. 288; Emery v. Webster, 42 Me. 
204, 66 AmD 274. 

Md.—Marshall v. Haney, 4 Md. 498, 
59 AmD 92. 

Mass.—Flagg v. Mason, 141 Mass. 
64, 6 NE 702; Hoary. Goulding, 116 
Mass. 132; Mead vy. Parker, 115 Mass. 
413, 15. AmR ii0; Chester Emery Co. 
v. Lucas,.112 Mass. 424; Putnam vy. 
Bond, 100 Mass. 58, 1 AmR 82; Hur- 
ley v. Brown, 98 Mass. 545, 96 AmD 
671; Bodman v. American Tract Soc., 
9 Allen 447; Peabody v. Brown, i0 
Gray 45; Davis v. Sherman, 7 Gray 
291; Woods v. Sawin, 4 Gray 322° 
Sargent v. Towne, 10 Mass. 303. 

Mich.—Obenauer vy. Solomon, 151 
Mich, 570, 115 NW 696; Waldron v. 
Waldron, 45 Mich, 350, "7 NW 894. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1595] 


a grant is issued to a certain person, but no person 
of that name ever existed, it is a case of latent am- 
biguity and evidence is admissible to show who was 
the person intended,!® and the same is true where 
a grantee is described by a wrong christian name,}® 
or where a deed is made to a partnership by its 
Latent ambiguities also arise through 
the difficulty in applying to the land itself a de- 
seription thereof contained in a written instru- 
ment,?* and it has been held that where the am- 
biguity consists of a reference to records, documents, 
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v. Goes, 18 Johns. 518, 7 AmD 399. 

N. C.—Newberry v. Norfolk, etc., 
R. Co., 133 N. C. 45, 45 SE 356; Law- 
rence v. Hyman, 79 N. C. 209; Lowe 
Wey +Carter,- +55, No C. 377; Parks v. 
Mason, 29 N. C. 362; Clarke vy. Cot- 
ton, 18 N... C2, 301, 24, AmD. 279. 

N. D.—Harney v. Wirtz, 30 N. D. 
292, 152 NW 8038, 808 [cit Cyc]. 

Oh.—Black v. Hill, 32,O0h, St. 31383 
Avery v. Stites, Wright 56. 

Pa.—Koch v. Dunkel, 90 Pa. 264; 
Lycoming Mut. Ins. Co. y. Sailer, 
67 Pa. 108; Hetherington vy. Clark, 
30 Pa. 393; Brownfield v. Brown- 
field, 12 Pa. 136, 51 AmD 590; Vernor 
v. Henry, 3 Watts 385; Hunter v. 
Hunter, 37 Pa. Super. 311. 

S. C.—Maryland Casualty Co. v. 
Gaffney Mfg. Co., 93 S. C. 406, 76 SE 
1089; Munn v. McWhite, 80S. C. 472, 


480, /61,,SE,. $70. [eit .Cyc];;;Elfe v. 
Gadsden, $icS. Cr L. 3738. 
Tenn. ——Teag ue .v. .Sowder, 121 


Tenn. 132, tid Sw 484; Mumford v. 
Memphis, etc., R. Co., 2 Lea 393, 31 
AmR 616; Gass v. Ross, 3 Sneed 211; 
Snodgrass v. Ward, 3 Hayw. 40; Tur- 
ner v. Jackson, (Ch.) 63 SW 511. 
Tex.——Clark v. Gregory, 87 Tex. 
189, 27 SW 56; Bassett v. Martin, 83 


Mex 339, «18 ‘SW 587; Hamman v. 
Keigwin, 39 Tex. 34; Barly Vv. Ster- 
rett, 18 Tex. 113; Diffie v. White, 


(Civ. A.) 184 sw 1065; Gorham v. 
Settegast, 44 Tex. Civ. A, 254, 98 SW 
665; Clark v. Regan, (Civ. A.) 45 SW 
9. 
SeSuAIA 8 v. North, 30 Utah 
156, 83 P 742, 6 LRANS 410. 
Vt.—St. Martin v. Thrasher, 40 Vt. 
460; Button y. American’ Tract Soc., 


23 Vt. 336; Townsend v. Downer, 23 
Vt. 225. 
Wash.—Newman v. Buzard, 24 


ash. 225, 64 P 139; Reed v. Tacoma 
Bide. ete., Assoc., 2 Wash. 198, 26 
P 252, 26 AmSR 851. 

W. Va. —Snider v. Robinett, 78 W. 
Va. 88, 88 SE 599; Belcher v. Big 
Four Coal, etc., Co., 68 W. Va. 716, 
70 SE 712. ‘ ; 

Wis.—Webster vy. Morris, 66 Wis. 


EVIDENCE 


biguity.?? 


366, 28 NW 353, 37 AmR 278; Meade 
Vv. Gilfoyle, 64 Wis. 18, 24 NW 413; 
he v. Begg, 56 Wis. 534, 14 NW 

Eng.—In_ re Wolverton Mortgaged 
Hsti. 7) (Ch. D. 197: | Webber: 
Corbett, 1G SLANT 8 Of 515; In re Kil- 
Verte. en. Lae mo 183°: Grant v. 
Grant, Lig Rew) Cs P. 1380s Hubpuck’s 
Est., [1905] P 129; Doe v. Beynon, 12 
AS S&H 431,40 "ECL 218, 113 Re- 
print 875; Riehardson y. Watson, 4 
B. & Ad. 787, 24 ECL 348, 110 Re- 
print 652; In re Gregory, 34 Beav. 
600, 55 Reprint 767; Miller v. Trav- 
ers; 8) Binge. 244° VU Mer 524750131 
Reprint 395; Fleming v. Fleming, 1 
H. & C. 242, 158 Reprint 875; Doe 
v. Lyford, 4 M. & S. 550, 105 Re- 
print 938; Doe v. Needs, 2 M. & W. 
129, 150 Reprint 698. 

Can.—Polushie vy. 37 
Can. Si (CA Lite 

Ont.—Clark v. 

DABS Olesen. 

[a] Where land is described by 
‘reference to a plat of the town on 
file, but the fact that there are two 
plats raises a doubt as to the prop- 
erty conveyed, extrinsic evidence is 
admissible to stow the lot intended. 
Slosson y. Hall, 17 Minn. 95. 

[b] The appellation “junior” forms 
no part of a man’s name and hence, 
where there are two persons of the 
same name as the one mentioned in 
a writing, it may be shown by parol 
which was intended notwithstanding 
the fact that one was known as 


Zacklynski, 
ie St: 


“Junior.” State v. Weare, 38 N. H. 
314. 

[c] When, of two things pre- 
sented, neither tallies with the 


description given, it is against prin- 
ciple, whatever anomalous cases may 
be found in the books, to receive 
evidence as to which of them was 
intended or whether both were in- 
tended. Wallace v. McCullough, 18 
S. ¢C. Eq. 426. 

[da] Diaeriptiog preventing am- 
biguity.—The rnere fact that there 
are two persons of the same name 
as the grantee in a patent does not 
create a latent ambiguity which will 
permit the introduction of parol evi- 
dence to show who is the _ real 
grantee, where the two persons re- 
side in different places and _ the 
grantee is described not only by 
name but by residence. Babcock v. 
Pettibone, 12, EH 7 Cass No.1 700; 12 
Blatchf. 354. ; 

[e] When it appears from the in- 
strument itself that the description 
would equally apply to two persons 
or things, then the ambiguity is 
patent and not susceptible of ex- 
planation by parol. Dougherty v. 
Purdy, 18 Ill. 206. 


18. Bowen v. Slaughter, 24 Ga. 
338, 71 AmD»135. : 

19. Staak v. Sigelkow, 12 Wis. 
234, 

20. LaFayette Land: Co. v. Cas- 
well, 59 Fla. 544, 52 S 140, 188 AmSR 
166. 

21. Ala.—Garrow v. Toxey, 188 


Ala. 572, 66 S 443; Reynolds v. Law- 


rence, 147 Ala. 216, 40 S 576, 119 
AmSR 78; Brannan vy. Henry, 142 
Ala. 698, 39 S 92, 110 AmSR 55; Dor- 


Westervitch, 140 Ala. 283, 37 
S.' 382,:108 AmSR 35; Hereford v. 
Hereford, 131 Ala. 573, 32 S_ 620; 
Donehoo y. Johnson, 120 Ala, 438, 24 
S 888. 


lan v. 


‘23 A 726. 
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and descriptions outside of the writing, and which 
are necessary to be regarded as part of the deserip- 
tion of the subject matter, there is a latent am- 
So when a person, by a written instru- 
ment, sells or contracts to sell a certain number of 
articles of a specified kind and owns more of such 
articles than the number mentioned in the writing, 
a case of latent ambiguity arises.?* 
also consider that a latent ambiguity may exist from 
the terms of the instrument itself,?* as for example 
where a writing is capable of two constructions, 


The courts 


Cal.—Chapman vy. Zobelein, 152 
Cal. 216, $2 P 188. 

Colo.—-Sullivan v. Collins, 20 Colo. 
528, 39° BP2s34. 

D. C.—Okie v. Person, 23 App. 170. 

Ga.—Leverett v. Bullard, 121 Ga. 
534, 49 SE 591; Tumlin vy. Perry, 108 
Ga. 520, 34 SE 171. 

tll. Mason v. Merrill, 129 Ill. 503, 
21 NE 799; Sharp v. Thompson, 100: 
Ill. 447, 39 AmR 61; Chicago. Doek,. 
ete., Co. v. Kinzie, 93 Ill. 415; “Mc- 
Lennan y. Johnston, 60 Ill. 306, -° 

Kan.—Mayberry v. Beck, 71 Kan. 
609, ‘81 UP won. 

Ky.—Hall v. Conlee, 62 SW 899, 
23 KyL 177. 

Me.—Abbott v. Abbott, 51 Me. 575. 

Mass.—Temple_ v. Benson, |. 213- 
Mass. 128, 100 NE 63; Putnam v. 
Bond, 100 Mass. 58, 1 AmR 82; Crafts 
v. Hibbard, 4 Metc. 438; Waterman 
v. Johnson, 13 Pick. 261. 

Miss.—Morton v. Jackson, 9 Miss. 
494, 40 AmD 107. 

N. M.—Gentile Vv. Crossan, 7 N M.. 
5895538 BP. 247. 

N. C.—Sherrod v. Battle, 154 N.C. 
345, 70 SE 834; Edwards v. Tipton, 
17 Ni CG. 222. 


Oh.—McAfferty v. Conover, a ‘Ol... 
Sting9; 70° AmD-5 7 
Or.—Kanne vy. Otty, 25 Or. "881, 


36) 537. 

Pa.—Pittsburg Safe Deposit: Bice 
Co. v. Bovaird, ete., Mfg. Coi,) 229 
Pal 295; J#8S1A "268? ‘ 

Ss. D.—-Salmer v. Lathrop, 10" ‘5. D. 
216, 72 NW 570. 

Tex. —Fortenberry v. Cruse, (Civ. 
A.) 199 SW 523; Diffie v. White, (Civ. 
A.) 184 SW 1065; Young v.: Gharis, 
(Civ. A:) ‘170 SW 796; Roberts’ v-. 
Hart;' (Civ. A.) 165 SW 473; Snow 
vi Gallup, 57 Tex. Civ? Al 572; 9423 
SW 222; Wilkins v. Clawson, 37: Tex. 
Civ, -A. 162, 83 SW 7%32; Sloan Vv. 
King, 33 Tex, Civ. A. 535, 17 SW 
48; Webb v. Frazar, (Civ. A.) 29 °>SWw 


665. é 
Ward, 64 Vt. 402, 
{ 


Vt.——-Rugege v. 

Wis.—Lego v. Medley, 79 Wis. 211,. 
48 NW 375, 24 AmSR 706; Thompson. 
v. Jones, 4 Wis. 106. ° 
* Man.—Oleson vy. Jonasson, 16 Man.. 

4, 

Oi core v. Drope, 35 U. ©. Q.: ‘B.. 

“The identical monument or bonnie 
ary referred to in a deed is always. 
a subject of parol evidence, and,. 
when disputed, it is always left to. 
the jury to say what was the actual 
boundary intended.” Gorham vy. Set- 
tegast, 44 Tex. Civ. A. 254,' 271, 98 


SW _ 665. 
22. Fireman’s Fund Ins. Coi' v. 
Co., 2 Cali 2A. 


Aachen, etc., F, Ins. 

690, 84 P 253; Finberg v. Gilbert, 
(Tex. Civ. A.) 124 SW 979; St: Louis,. 
ete., R. Co. v. Payne, 47 Tex. Civ. 
A. 194, 104° SW 1077; Meade v. Gil- 
foyle, 64 Wis. 18, 24 NW 413. 


23. Marshall v. Gridley, 46 Ill. 247. 

24. D. C.—Harten vy. Loffler, 29: 
App. 490. 

1ll.— Bulkley v. Devine, 127 Ill. 406, 
20 NE 16, 3 LRA: 330; Fisher v. 
Quackenbush, 83 Ill. 310; Young v. 
Lorain, 11 Ill. 624, 52 AmD = 463; 
Paugh v. Paugh, 40 Ill. A. 143; 


School Trustees v. Rodgers, 7 Ill. A. 
8a. 
Me.—Storer v. Elliott F. Ins. Co., 


45 Me, 175. 
Mass.—Thornell y. Brockton, 141 
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both of which are in harmony with the language 
used.?® 

[§ 1596] (3) Intermediate Ambiguity. 


been suggested that those cases in which the words 
are all sensible and have a settled meaning, but at 
the same time consistently admit of two interpre- 
tations according to the subject matter in the con- 
templation of the parties, constitute an intermedi- 
ate class partaking of the nature both of patent 
and latent ambiguities, and in such case evidence 
ought to be admitted showing the circumstances 
under which the contract was made and the sub- 
ject matter to which the parties refer.*® 


Mass: 151, 6 NE 74; 
rish, 9 Cush. 104. , 
Mich.—Wickes v. Swift Electric 
Light Co., 70 Mich. 322, 38 NW 299. 
Mo. —Hymers v. Druhe, 5 Mo. A. 
580. 

N. Y¥.—Bowman v. Agricultural 
Ins. Co., 59 N. Y. 521; Hay v. Leigh, 
48 Barb. 393. ; 

Tex.—Green v. Barnes, 9 Tex. Civ. 
A. 660, 29 SW 545. 

‘When the uncertainty does not 
appear upon the face of the deed, 
but arises from extraneous facts, as 
in other cases of latent ambiguity, 
parol evidence is admissible to ex- 
plain or remove it.” Kingston v. 
Pickins, 46 Tex. 99, 101 [quot Gid- 
dings v. Day, 84 Tex. 605, 608, 19 SW 
682 

ty The use of the word “about” 
in describing land creates a latent 


Riley v. Ger- 


ambiguity. Harten vy. Loffler, 29 
App. (D. C.) 490. 

25. Ala.—Smith v. Aikin, 75 Ala. 
209. 


Conn.—Hotchkiss vy. Barnes, 34 
Conn. 27, 91 AmD 713. 

Oh.—W. H. Hoover Co. v. Niagara 
Fire Extinguisher Co., 19 Oh. Cir. Ct. 
N. S. 129. 

Ss. C.—Bulow v. Goddard, 10 S. C. 


‘L. 45, 9 AmD 668. 


Tex.—Stephens v. State, 49 Tex. 
Cr. 489, 93 SW 545. 
{a] MTllustration—wWhere at the 


time a contract was entered into 
there were two well recognized rules 
or modes for measuring lumber, a 
contract/to saw lumber at a certain 
price ‘per thousand feet’? without in- 
dicating how the lumber should be 
measured contained a latent am- 
biguity which might be explained by 
parol evidence showing the rule or 
mode of measurement in reference 
to which the parties contracted. 
Smith v. Aikin, 75 Ala. 209. 

{b] The words “British weight” 
in a charter party may have two 
meanings, it is such a latent am- 
biguity as to warrant the introduc- 
tion of parol testimony to show 
whether, in commercial usage, it is 
understood to mean gross or net 
weight. Bulow v. Goddard, 10 S. C. 
L: 45, 9 AmD 668. 


26. U. S.—Peisch v. Dickson, 19 
F. Cas. No. 10,911, 1 Mason 9, 
v. Lawrence, 147 


Ala. 216, 40 S 576, 119 AmSR 78; 
Moody v. Alabama Great Southern R. 
Co., 124 -Ala. 195, 26 S 952; Cham- 
bers v. Ringstaff, 69 Ala. 140. 

_. Cal.—Jenny Lind Co. v. Bower, 11 
Cal. 194. 

Iowa.—Morrison Mfg. Co. vy. Bry- 
son, 129 Iowa 645, 103 NW 1016, 106 
NW 153. 

Miss.—Miles v. Miles, 78 Miss. 904, 
30 S 2; Schlottman y. Hoffman, 73 
Miss. 188, 18 S 893, 55 AmSR 527; 
Peacher v. Strauss, 47 Miss. 353. 

Mo.—Elam y. Western Union Tel. 
Co., 113 Mo. A. 538, 88 SW 115. 

N. J.— Sullivan y. Visconti, 68 N. J. 
I. 543; 53 °A 598 [aff 69eNvi Ie LE. 
452, 35 A 1183]; Martin v. Bell, 18 
INGA Si ee OT 

N. Y.—Fish vy. Hubbard, 21 Wend. 
651. 

S. C.—Dupree v. McDonald, 4 S. C. 
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culty is, however, more easily solved by assigning 


this character of cases to the class of latent am- 


It has 
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eral. 


(4) 


ing itself.?9 


The diffi- 
| Eq. 209. 
Tenn.—Dorris vy. King, (Ch.) 54 
SW 683. 
Va.—Early v. Wilkinson, 9 Gratt. 
(50 Va.) 68. 


Wis.—Beason vy. Kurz, 66 Wis. 448, 
29 NW 230; Merriam vy. Field, 29 Wis. 
592; Ganson y. Madigan, 15 Wis. 114, 

Hoffman, 


82 AmD 659. 
27. Schlottman vy. 73 
Miss. 188, 18 S 893, 55 AmSR 527. 
28. Latent ambiguity existing from 
terms of instrument see supra § 1595. 


29.-U. S.—Peisch v. Dickson, 19 
F. Cas. No. 10,911, 1 Mason 9. 
Ala.—Chambers vy. Ringstaff, 69 


Ala. 140. 
BAS .—Mesick vy. Sunderland, 6 Cal. 

Ga.—Walker v. Wells, 25 Ga. 141, 
71 AmD 164. 

Ind.—Craven v. Butterfield, 80 Ind. 
503; Grimes y. Harmon, 35 Ind, 198, 
9 AmR 690. y 

Iowa.—Palmer y. Albee, 50 Iowa 
429. 

Kan.—Barrett v. Kansas, etc., Coal 
Gok, -70-Kan. 649,..79) P1150. 
~ Ky.— Breckenridge v. Duncan, 2 A. 


K, Marsh. 50, 12 AmD 359. 
Md.—Stokeley v. Gordon, 8 Md. 
496; Marshall v. Haney, 4 Md. 498, 


59 AmD 92. 


Mo.—Carter v. Holman, 60 Mo. 498. 
N. D.—Harney v. Wirtz, 30 .N..D. 
482, 152 NW 803. 
. C—Jennings y. Talbert, 77 S. C. 
ve 58 SE 420. 


Tenn.—Teag UCsu “Ve Sowder, 121 
Tenn. 132, 114 SW 484. 
Tex.—San Antonio L. Ins, Co..,.-y. 


Griffith, (Civ. A.) 185 SW 335. 

Patent ambiguity defined see Am- 
biguityy2. EC) Jo pee 13: 

30. U. S.—Bradley v. Washington, 
etc., Steam Packet Co., 13 Pet. 89, 
10 L. ed. 72; Graham v. National 
Surety Co., 244 Fed. 914, 157 CCA 
264; Kemmil v. Wilson, 14 F. Cas. 
No. 7,685, 4 Wash. 308; Delaware 
Indians v. Cherokee Nation, 88 Ct. Cl. 
234 [aff 193).U. .S.. 127.24) SCta342, 
48 L. ed. 646]. 

Ala.—Garrow v. Toxey, -188 Ala. 
572, 66 S 448; State v. Phil Campbell, 
177 Ala. 204, 58 S 905; Elliott v. 
Coleman, 170 Ala. 355, 54 S 491; 
Brannan vy. Henry, 142 Ala. 698, 39 
S 92,1110 AmSR 55; Hereford. vy. 
Hereford, 131 Ala; 573,) 32 <8 620; 
Johnson v. Johnson, 32 Ala. 637; 
Feore v. Avent, 4 Ala. A. 551, 58 S 
727. 

Cal.—Payne -v. Commercial Nat. 
Bank of Los Angeles, 177 Cal. 68, 
169 P 1007, LRA1918C 328;,Hall: vy. 
Bartlett, 158 Cal. €638,.'112' P 176; 
Cadwalader v. Nash, 73 Cal. 48, 14 
P 385; Brandon v. Leddy, 67 Cal. 
43. 7 P 33; Poorman vy. Mills, 39 Cal. 


345, 2 AmR 451; Mesick v. Sunder- 
land, 6 Cal. ‘297; Walker v. Los An- 
geles, 23 Cal. A. 634, 139 P89. 

D. C.—Harten y. Loffler, 29 App. 
490. 

Ga.—Powell v. Lawson, 12 Ga. A. 
350, 77 SE 188. 

Tll.— Griffith v. Furry, 30 Ill. 251, 


83 AmD 186; Panton y. Tefft, 22 Ill. 
367; Doyle v. Teas, 5 Ill. 202; Rees 
v. Johnson, 191 Tll. A. 182; Bisbee 
v. Woodbury, 8 Ill. A. 336. 


biguities, which will reconcile many apparently con- 
flieting statements of the rule.?? 


Patent Ambiguity—(a) In Gen- 


What is usually termed a patent ambiguity 7° 
is such as exists or appears on the face of the writ- 
That portion of Lord Bacon’s rule in 
which he states that an ambiguity of this char- 
acter cannot be explained by parol has frequently 
been repeated by the courts as a correct ex- 
position of the law.%° 
this statement has been subjected to much eriti- 


On the other hand, however, 


Ind. 
Ind. 
198, 
ete., 


Ind.—Johnston v. Griest, 85 
503; Craven vy. Butterfield, 80 
503; Grimes v. Harmon, 35 Ind. 
9 AmR 690; Richmond Trading, 
Co. v. Farquar, 8 Blackf. 89. 

Iowa.—Augustine v. McDowell, 120 
Iowa 401, 94 NW 918. 

Ky.—Day v. Asher, 141 Ky. 468, 
132 SW 1035; Smith v. Smith, 72 SW 
766, 24 KyL 1964; Hall v. Conlee, 62 
SW..899, 23 KyL 177. 

La.—Mithoff v. Byrne, 20 La. Ann. 
363. 

Me.—Porter v. Porter, 51 Me. 376; 
Nichols v. Frothingham, 45 Me. 220, 
71 AmD 539. 

Md.—Castleman v. Du Val, 89 Md. 
657, 43 A 821; Clarke v. Lancaster, 36 
Md. 196, 11 AMR 486; Stokeley v. 
Gordon, 8 Md. 496; Marshall v. Ha- 
ney, 4 Md. 498, 59 AmD 92; McCreary 
v. McCreary, 5 Gilt & J. 147; Fenwick 
v. Floyd, 1 Harr. & G. 172; Dashiell 
v. Atty.-Gen., 6 Harr. & J. 1; Huntt v. 
Gist, 2 Harr. & J. 498. 

Mass.—Comstock y. Van Deusen, 5 
Pick. 163; King v. King, 7 Mass. 496; 
Storer v. Freeman, 6 Mass. 435, 4 
AmD 155. 

Mich.—Rood v. Bloomfield School 
Dist. No. 7, 1 Dougl. 502. 
fe ee ee v. Toler, 5 Minn. 

oO. 

Miss.—Reed v. Reed, 98 Miss. 350, 
53 S 691, AnnCas1913A 1194; Brown 
v. Guice, 46 Miss. 299. 


Mo.—Romine vy. Haag, 178 SW 147; 
Martin v. Kitchen, 195 Mo. 477, $3 
SW 780; Mudd v. Dillon, 166 Mo. 
110, 65 SW 9738; Kessler v. Clayes, 
147 Mo. A. 88, 125 SW 799; C. BH. 
Donnell Newspaper Co. v. Jung, 81 
Mo. A. 577. 

Nebr.—Fisk v. McNeal, 23 Nebr. 
726, 37 NW 616, 8 AmSR 162. 
ee Webster v. Atkinson, 4 N. 

N. J.—Carr y. Passaic Land Imp., 
ete., Co., 220N. J. Hqe 85. 

N. Y.—Blossburg, ete, R. Co. v. 
Tioga R- Co., 1 Abb. Dec. 149, 1 Keyes 
486; Strong v. Waters, 27 App. Div. 
299, 50 NYS 257; Vandevoort v. Dew- 
ey, 42 Hun 68; Crocker v. Crocker, 5 
Hun 587; Hyatt v. Pugsley, 23 Barb. 
285 [mod on other grounds 33 Barb. 
373]; Lent v. Hodgman, 15 Barb. 274; 
Mann v. Mann, 1 Johns. Ch. 231 [aff 
14 -Johns." 1]. 

N. C.—Holman v. Whitaker, 119 
N. C. 118, 25 SE 793; Taylor v. Maris, 
ipa GC. 619; Capps’ v. Holt, 58 N. C. 

N. D.—Harney v. Wirtz, 30 N. D. 
292, 152 NW 803. 

Or.—Tallmadge vy. Hooper, 37 Or. 
503, 61 P 349, 1127; Noyes v. Stauff, 
See 455; Brauns y. Stearns, 1 Or. 

Pa.—Updegrove  v. Philadelphia, 
etce.; R. o.,':249 Pa, 69, 94 A 1462. 
Stecher v. Com.,, 6 Whart. 60; Wright 
v. Weakly, 2 Watts 89. 

Tenn.—Nashville L. 
Mathews, 8 Lea 499. 

Tex.—Norris v. Hunt, 51 Tex. 609; 
State v. Racine Sattley Co., (Civ. A.) 
134 SW 400; Gorham v.: Settegast, 44 
Tex. Civ. A. 254, 98 SW 665; Cam- 
mack v. Prather, (Civ. A.) 74 SW 
354; Pierson v. Sanger, (Civ. A.) 51 


SW 869; Taffinder v. Merrell, 18 Tex. 
Civ. A. 661, 45 SW 4977; Curdy v. 


TnssieCounn: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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cism,** on the ground that it is too general,?? too 
broad,** and not of universal application,** at least 
where the word ‘‘ambiguity’’ is taken in its broad 
sense of doubtfulness, uncertainty, or double mean- 
ing.*® It is certainly not true that an ambiguity ap- 
pearing on the face of the paper, 
jJooked to, cannot be explained by parol,®* and the 
rule laid down by Lord Bacon that extrinsic evidence 
is not admissible to explain a patent ambiguity has 


Stafford, (Civ. A.) 27 SW 8238. 
Vt.—Pingry v. Watkins, 17 Vt. 379. 
Va.—Gatewood v. Burrus, 3 Call (7 

Va.) 194. 

»Wis.—Cole vy. Clark, 3 Pinn. 303, 4 
Chandl. 29. 

Eng.—In re Hetley, [1902] 2 Ch. 
866; In re Fleetwood, 15 Ch. D. 594; 
Doe v. Gwillim, 5 B. & Ad. 122, 27 
ECL 60, 110 Reprint 737; Beaumont 
v. Field, 1 B. & Ald. 247, 106 Re- 
DEIN Tl 2°Chit. 27 5y8? WC. 632% 
Saunderson y. Piper, 5 Bing. N. Cas. 
425, 35 ECL 231, 1382 Reprint 1163, 
2 ERC 1707; Hollier v. Eyre, 9 Cl. & 
F. 1, 8 Reprint 313; Cheyney’s Cas., 
5 Coke 68a, 77 Reprint 158; Doe v. 
Lyford, 4 M. & S. 550, 105 Reprint 
938; Strode v. Russel, 2 Vern. Ch. 
621, 23 Reprint 1008. 

Ont.—Clark v. Bonnycastle, 3 U. C. 


‘Q. B. O. S. 528. 


Que.—Connolly v. Provincial Ins. 
Co., 3 Que. L. 6. 

“No evidence of an expressed in- 
tention, nor of the facts of the par- 
ties, can be received to explain an 
ambiguity apparent on the face of 
the instrument.’ Webster v. Atkin- 
son, 4 N. H. 21, 24. 

[a] 

the rule is that if a meaning should 
be assigned by the aid of extrinsic 
evidence to that which is apparently 
destitute of meaning, or if the same 
instrument could be made to operate 
in different ways, according to the 
weight of oral evidence, the effect 
would depend not upon the instru- 
ment, but upon the force of the oral 
evidence, and thus the latter would 
be virtually substituted for the for- 
mer. Brown v. Guice, 46 Miss. 299; 
Wolverine Lumber Co. v. Phoenix Ins. 
Co., 145 Mich. 558, 108 NW 1088; 
Strong v. Walters, 27 App. Div. 299, 
50 NYS 257; Senger v. Senger, 81 Va. 
687. 
Instrument containing unam- 
biguous inconsistent statements.— 
A patent ambiguity which cannot be 
explained by parol evidence exists 
where a check contains two different 
and entirely inconsistent statements 
of the amount for which it is drawn, 
each of which is, in itself, absolutely 
clear and unambiguous. Payne Vv. 
Commercial Nat. Bank, 177 Cal. 68, 
169 P 1007, LRA1918C 328. 

31. Jenny Lind Co. v. Bower, 11 
Cal. 194, 199 (“It will not do to say, 
therefore, that a patent ambiguity 
(meaning thereby merely an am- 
biguity patent or appearing on the 
feece of the instrument) cannot be 


-explained by evidence aliunde; though 


such remarks are frequently found 
in the books’’). 

32. Palmer v. Albee, 50 Iowa 429; 
Peacher v. Strauss, 47 Miss. 353. 

33. Shannon Copper Co. v. Potter, 
12 Ariz. 245, 108 P 486; Schlottman v. 
Hoffman, 73 Miss. 188, 202, 18 S 893, 
55 AmSR 527. i 

“The rule against the introduction 
of parol testimony in cases of pat- 
ent ambiguity is very generally stat- 
ed too broadly—frequently for the 
reason that, with reference to the 
ease before the court, the rule, how- 
ever broadly stated, is correct in its 


application.” Schlottman v. Hoff- 

man, supra. , 
84. Peacher y. Strauss, 47 Miss. 

353. 5 
35. Sparta First Nat. Bank v. 


Hancock Warehouse Co., 142 Ga. 99, 
82 SE 481; Doyle v. Teas, 5 Ill. 202; 
Fish v. Hubbard, 21 Wend. (N. Y.) 


651. - 
36. Marske v. Willard, 169 Ill. 276, 


The reason usually given for 


EVIDENCE 


undoubtedly be 
is taken in its 


if that alone is | mitted evidence 


situation of the 
are many cases 


281, 48 NE 290; Schlottman y. Hoff- 
man, 73 Miss. 188, 18 S 893, 55 AmSR 
527. See also supra § 1595. 

“Some confusion exists in the au- 
thorities, arising, it is believed, out 
of incorrect meanings attached to 
the terms ‘latent’ and ‘patent’ am- 
biguities, for it is certainly not true 
that, as the term ‘patent ambiguity’ 
is often understood, it is an inflexible 
rule that extrinsic evidence is inad- 
missible to explain the ambiguity.” 
Marske v. Willard, supra. 

37. U. S.—Union Bank y. Hyde, 6 
Wheat. 572, 5 L. ed. 333; Alexandria 
Mechanics’ Bank vy. Columbia Bank, 
5. Wheat. 326, 5 L. ed. 100. 

Cal.—Jenny Lind Co. v. Bower, 11 
Cal. 194. 

Ga.—Novelty Hat Mfg. Co. v. Wise- 
berg, 126 Ga. 800, 55 SE 923. 

Re J.—Martin v. Bell, 18 N. J. L. 


N. Y.—Fish v. Hubbard, 21 Wend. 
651; Cole v. Wendel, 8 Johns. 116. 

Tex.—Roberts v. Short, 1 Tex. 373. 

Wash.—Adamant Plaster Mfg. Co. 
v. National Bank of Commerce, 5 
Wash. 232, 238,31 P 634. 

Eng.—Colpoys v. Colpoys, Jac. 451, 
4 EngCh 451, 37 Reprint 921; Rex v. 
Laindon, 8 TT. R. 379, 101. Reprint 
1440 “Doesven Burt, sl T. oR. 47101, ~99 
Reprint 1330. 

“When the person or the thing is 
designated on the face of the instru- 
ment, by terms imperfect and equiv- 
ocal, admitting either of no meaning 
at all by themselves, or of a variety 
of different meanings, referring tac- 
itly or expressly for the ascertain- 
ment and completion of the meaning 
to extrinsic circumstances, it has 
never been considered an objection 
to the reception of the evidence of 
those circumstances, that the am- 
biguity was patent, manifested on 


the face of the instrument.” Col- 
poys v. Colpoys, Jac. 451, 464, 4 
EngCh 451, 37 Reprint 921 [quot 


Fish v. Hubbard, 21 Wend. (N. Y.) 


651, 662]. 
38. U. S.—Haas Bros. v. Ham- 
burg-Brement F. Ins. Co., 181 Fed. 


916, 104 CCA 354. 

Ala.—Southern R. Co. vy. Cofer, 149 
Ala. 565, 43 S 102; Hannon v. Es- 
palla, 148 Ala. 313, 42 S 443. 

Ariz.—Shannon Copper Co. y. Pot- 
ter, 13 Ariz. 245, 108 P 486. 

Ark.—Fidelity, ete!, Co. v. Fayette- 
ville Wagon, etc., Co., 94 Ark. 90, 125 
SW 653. 

Colo.—Sullivan v. Collins, 20 Colo. 
528, 39 P 334. 

Del.—State v. Fagan, 24 Del. 45, 74 
A. 692. 

Ga.—Friedman v. Ware, 17 Ga. A. 
677, 87 SE 1099; Loeffler Co. v. Dick- 
erson, 1 Ga. A. 638, 57 SE 911. 

Ind.—International Harvester Co. v. 
Haueisen, (A.) 118 NE 320; Gold- 
berger v. Arcadian Waukesha Springs 
Go), 61nd VAS Lyte NE 316. 

Iowa.—McCash vy. Penrod, 131 Iowa 


631, 109 NW 180; American Say. 
Bank v. Shaver Carriage Co., 111 
Towa 137, 138, 82 NW 484; Martin 


Steam Feed Cooker Co. v. Olive, 82 
Iowa 122, 47 NW 980. 

Kan.—Julian v. Eagle Oil, etc., Co., 
83iKan. 127,109) P 996. 

Ky.—Helton v. Asher, 135 Ky. 751, 
123 SW 285. 

La.—Rester v. Powell, 120 La. 406, 
45 S 372. 

Me.—Gallagher vy. Black, 44 Me. 

v. Puffer, 203 


99. 
Mass.-—Jennings y 

Mass. 534, 89 NE 1036; East Bridge- 

water Sav. Bank vy. Bates, 191 Mass. 
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never been acted upon in its widest extent,?7 for 
there are to be found in the reports many cases 
where, although the ambiguity was such as should 


designated as patent, if that term 
broad sense, the courts have ad- 
to explain it,°* or to show the cir- 


cumstances surrounding the transaction and the 


parties.*® In addition to this there 

flatly repudiating this part of the 

110, 77 NB 711. ’ 
Mo.—Franklin Ave. German Say. 


Inst. v. Board of Education, 75 Mo. 
408; Banner Lumber Co. v. Lund, 184 


Mo. A. 274, 165 SW 389; Link v. 
Hathway, 148 Mo. A. 502, 127 SW 
913; Thorn, ete., Lime, ete., Co. v. 


St. Louis Expanded Metal Fire Proof- 
ine’'Co.. Vl Mow Alco 
N Vliet, 61 N. 


. J.—Simanton v. 
J. L. 595, 40 A 595. 

N. Y.—Bird v. Beckwith, 45 App. 
Div. 124, 60 NYS 1041; Myers v. Sea 
Beach R. Co., 43 App. Div. 573, 60 
NYS 284 [aff 167 N. Y. 581 mem, 60 
NE 1117 mem]; Garvin Mach. Co. v. 
Hammond Typewriter Co., 12 App. 
Div. 294, 42 NYS 564 [aff 159 N. Y. 
539 mem, 53 NE 1125 mem]; McNulty 
v. Urban, 1 Mise. 422, 21 NYS 247 
[aff 140 N. Y. 660 mem, 35 NE 893 
hee Smith v. Safe Co., 115 NYS 


Pa.—Kelly v. Thompson, 7 Watts 
whe Cox v. Burdett, 23 Pa. Super. 


ex.—Montgomery v. Carlton, 56 
Tex. 431; Riggins v. Post, (Civ. A.) 
172 SW 210; Archer City First Nat. 
Bank .v. Power, (Civ. A.) 166 SW 
382; Barnett v. Elliott, (Civ. A.) 160 
SW_ 671. 

Wash.—Whipple y. Lee, 58 Wash. 
253, 108 P 601. 

W. Va.—Clayton y. Gilmer County 
Ct., 58 W. Va. 253, 52 SE 103, 2 LRA 
NS 598. 

Wis.—Excelsior Wrapper Co. v. 
Messinger, 116 Wis. 549, 98 NW 459. 

39. U. S—Lowrey v. Hawaii, 206 
U. S. 206, 27 SCt 622, 51 L. ed. 1026: 
U. S. v. Bethlehem Steel Co., 205 U.S. 
105, 27 SCt 450, 51 L. ed. 731 [rev 41 
CEemCl; 1915 SUL6S. Wwe ePeck? 102608.) 
64, 26 L. ed. 46; Reed v. Merchants 
Mut. ins: €o.7°95 Us 3S) 235524. laaseds 
348; Baldwin v. Newbury Bank, 1 
Wall. 234, 17 L. ed. 534; .Salmon 
Falls Mfg. Co. v. Goddard, 14. How. 
446, 14 L. ed. 493; Bradiey v, Wash- 
ington, etc., Steam Packet’ Co., 13 
Pet. 89, 10 L. ed. 72; Blake v. Doher+ 
ty, 5 Wheat. 359, 5 lu. ed. 109: Wilson 
v. Higbee, 62 Fed. 723; Moore vy. U. 
Sa Use ty Cl aki. 

Ala.—Reynolds v. Lawrence, 147 
Ala, 216, 40 S 576, 119 AmSR 78; 
Meyer v. Mitchell, 75 Ala. 475; Boy- 
kin v. Mobile Bank, 72 Ala. 262, 47 
AmR 408; Gunn vy. Clendenin, 68 
Ala. 294; Chambers v. Falkner, 65 


Ala. 448. 
ap gine ge v. King, 9 Ariz. 76, 
67. 
T5t -ALKeebbs 


78 P 

Ark.—Dugan v. Kelly, 

See! 831; Swayne v. Vance, 28 Ark. 

Cal.—Jersey Island Dredging Co. v. 
Whitney, 149 Cal. 269, 86 P 509, 691; 
Matter of Garnier, 147 Cal. 457, 82 P 
68; In re Langdon, 129 Cal. 451, 62 
P 73; Baker v. Clark, 128 Cal. 181, 60 
P 677; Altschul v. San Francisco 
Cent. Park Homestead Assoc., 43 Cal. 
171; Hale v. Milliken, 5 Cal. A. 344, 
90 P 365. 

Colo.—San Miguel Cons. Gold Min. 
Co. v. Stubbs, 39 Colo. 359, 90 P 842; 
Kretschmer y. Hard, 18 Colo. 223, 32 
By Ans. 

Conn.—Fritsche v, Fritsche, 75 
Conn. 285, 53 A 585; Hatch v. Doug- 
las, 48 Conn. 116, 40 AmR 154; Brown 


v. Slater, 16 Conn. 192, 41 AmD 136. 
D. C.—Harten v. Loffler, 29 App. 
490. 


Fla.—Jacobs v. Parodi, 50 Fla. 541, 
39 S 833; L’Engle v. Scottish Union, 
etc., F. Ins. Co., 48 Fla. 82, 37 S 462, 
111 AmSR 70, 67 LRA 581, 5 AnnCas 
748. 
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rule and expressly holding that a patent as well 
as a latent ambiguity may be.explained by extrin- 


sie evidence.*° 


[§ 1598] (b) Description of Land. 
of uniformity in the cases is well illustrated by 


Ga.—Follendore vy. Follendore, 110 
Ga. 359, 35 SE 676; Penn Tobacco Co. 
v. Leman, 109 Ga. 428, 34 SE 679; 
Armistead v. McGuire, 46 Ga. 232; 
Leffler Co. v. Dickerson, 1 Ga, A. 
63, 57 SE 911. 

Ill.—Gage v. Cameron, 212 Ill. 146, 
72 NE 204; Chambers vy. Prewitt, 172 
Tll, 615, 50 NE 145; Adams Express 
.Co. v. Boskowitz, 107 Ill. 660; Col- 
cord v. Alexander, 67 Ill. 581; Brock- 
meyer v. Chicago Sanitary Dist., 118 
Ill. A. 49; Chicago Sanitary Dist. v. 
McMahon, etc., Co., 110 Ill, A. 510; 
Davenport First Nat. Bank v. Roths- 
child,” 107% Di. A. sis3s Peabody. v. 
Dewey, 51 Ill. A. 260. 

Ind.—Ditchey v. Lee, 167 Ind. 267, 
78 NE 972; Martindale v. Parsons, 98 
Ind. 174; Scheible v. Slagle, 89 Ind. 
323; Reissner v. Oxley, 80 Ind. 580; 
Bache vy. Coppes, ete., Co., 35 Ind. A. 
351, 74 NE 41, 111 AmSR 171; Swarts 
v. Cohen, 11 Ind. A. 20, 38 NE 536. 

Iowa.—Colean Impl. Co. v. Strong, 
126 Iowa 598, 102 NW 506; Ingram v. 
Dailey, 123 Iowa 188, 98 NW ‘627; 
American Say. Bank v. Shaver Car- 
riage Co., 111 Iowa 137, 82 NW 484; 
Hamill Co. v. Woods, 94 Iowa 246, 62 
NW 735; McClelland v. James, 33 
Iowa 571. 

Kan.—Jenkins y. Kirtley, 70 Kan. 
801, 79 P 671; Peters v. McVey, 52 P 


896; Simpson v. Kimberlin, 12. Kan. 
579; Bell v. Rankin, 1 Kan. A. 209, 
40 P 1094. 


Ky.—McSurley v. Venters, 104 SW 
365, 31 KyL 968; Fidelity, etc., Co. v. 
Southern R. News Co., 103 SW 297, 
31 KyL 725; Schuster v. Snawder, 101 
SW 1194, 31 KyL 254; Versailles v. 
Brown, 96 SW 1108, 29 KyL 1223; 
Chapman v. Clements, 56 SW 646, 22 
KyL 17; Henry v. Henry, 81 Ky. 842; 
Oy eae v. ‘Thompson, 2 B. Mon. 

61. é 
“Me.—Snow v. Pressey, 85 Me. 408, 
27 A 272; Veazie v. Forsaith, 76 Me. 
172‘. Lancey v. Phoenix F. Ins. Co., 
56 Me. 562. 

“-Md.Fryer v. Patrick, 42 Md. 51; 

lanter’s Mut. Ins. Co. v. Deford, 38 
Vid. 382; Warfield v. Booth, 33 Md. 
63;\-Haile v. Peirce, 32 Md.- 327, 3 
AmR.139; Stockham v. Stockham, 32 
Md: 196; McCreary v. McCreary, 5 
Gill &.J. 147. 

“Mass.—Whidden vy. Jordan, 215 
Mass.’ 189, 102 NE 436; Fullam y. 
Wright, etce., Cloth Co., 196 Mass. 
474, 82 NE 711; Kennedy v. McLel- 
lan, 193 Mass. 528, 79 NE 819; Cal- 
léndeér, ete., Co. v. Flint, 187 Mass. 
104, 72 NE 345; Scaplen v. Blanchard, 
187 Mass. 73, 72 NE 346; Hebb v. 
Welsh, 185 Mass. 335, 70 NE 440; 
Fitzgerald v. Libby, 142 Mass. 236, 7 
NE 917; Aldrich v. Aldrich,-"135 
Mass. 153; Matthews v. Westbor- 
ough, 134 Mass. 555; Keller v. Webb, 
125 Mass. 88, 28 AmR 209; Swett v. 
Shumway, 102 Mass. 365, 3 AmR “ui 


Miller v. Stevens, 100 Mass. 518, 
AmR 139, 97 AmD 123; Stoops v. 
Smith, 100 Mass. 68, 1 AmR 85, 97 
AmD 76 


Mich.—Borden v. Fletcher, 131 
Mich. 220, 91 NW 145; Moran y. Le- 
zotte, 54 Mich. 88, 19 NW 757; Wal- 
dron v. Waldron, 45 Mich. 350, 7 NW 
894; North American F. Ins. Co. v. 
Throop, 22 Mich. 146, 7 AmR 638. 


Minn.—Reeves v. Cress, 80 Minn. 
466, 83 NW _ 4438; Ripan College v. 
Brown, 66 Minn. 179, 68 NW 837; 


Austrian v. Davidson, 21 Minn. 117. 
Miss.—Traders’ Ins. Co. v. Edward 
Post No. 22 G. A.'R., 86 Miss: 135, 


38 S 779, 109 AmSR’' 699; Ham = y. 
Cerniglia, 73 Miss. 290, 18 S 577. 
Mo.—Laclede Constr. Co. v. T. F. 


Moss Tie Co., 185 Mo. 25, 84 SW 76; 
Ellis v. Harrison, 104 Mo. 270, 


16% 


EVIDENCR 


those relating to the description of land. 
_the principle that parol evidence is inadmissible. to 


[8§ 1597-1598 
Thus 


explain or correct a.patent ambiguity has been fre- 


The lack 


SW 198; Bollinger County v. McDow- 
ell, 99 Mo; 632, 13 SW 100; Emory 
v. Joice, 70 Mo. 5387; Washington 
Mut. F. Ins. Co. v. St. Mary’s Semi- 
nary, 52 Mo. 480; Great Western 
Printing Co. v. Belcher, 127 Mo. A. 
133, 104 SW 894; Zerr vy. .Klug, 121 
Mo. A. 286, 98 SW 822; Webb v. Stei- 
ner, 113 Mo. A, 482, 87 SW. 618; 
Bertig-Smythe Co. v. Bonsack Lum- 
ber Co., 112 Mo. A. 259, 86 SW 870; 
Arnoldia v. Childs, 70°Mo. A. 530; 
mee v. Schwartz, 21 Mo. A. 372. 

Ha2k. 

N. Y.—Greenwood v. Marvin, 111 
N. Y. 423, 19 NE 228; Union Trust Co. 
v. Whiton, 97°N. Y. 172; Clark v. 
Woodruff, 33 N. Y. 518; Brill v. Tut- 
tle, 81 N. Y. 454, 37 AmMR 515; White’s 
Bank v. Myles, 73 N. Y. 335, 29 AmR 
157; Collender v. Dinsmore, 55 N. Y. 
200, 14 AmR 224; Blossom v. Griffin, 
13a Ne Y.2 5695. 67, AmD, 15: Harris iv. 
Rathbun, 2 Abb. Dec. 326; Britton 
v. Marks, 105 App. Div. 85, 93 NYS 
828; New York House Wrecking Co. 
v. O’Rourke, 92 App. Div. 217, 86 
NYS 1116 [aff 181 N. Y. 564 mem, 
74 NE 1121 mem]; Tanenbaum v. 
Levy, 83 App. Div. 319, 82 NYS 171 
{aff 178 N. Y. 594 mem, 70 NE 1110 
mem]; Bird v. Beckwith, 45 App. Div. 
124, 60 NYS 1041; Myers v. Sea Beach 
R. Co., 48 App. Div. 573, 60 NYS 284 
[aff 167 N. Y. 581 mem, 60 NE 1117 
mem]; Goodrich v. Stevens, 5 Lans. 
230; Peo. v. Love, 63 Barb. 535; De 
Wolf v. Crandall, 31 N. Y. Super. 556; 
Fish v. Hubbard, 21 Wend. 651; Ely v. 
Adams, 19 Johns. 313. 

N. C.—Ivey v. Bessemer City Cot- 
ton Mills, 143 N. C. 189, 55 SE 613; 
Ward v. Gay, 137 N. C. 397, 49 SE 
884; Dunkart v. Rineheart. 89 N.C. 
354; QeatN ss “Ce 
428. 

Oh.—Baldwin Quarry Co. v. Clem- 
ents, 88 Oh. St. 587, 43 AmR 442; 
Masters v. Freeman, 17 Oh. St. 323; 
Hildebrand v. Fogle, 20 Oh. 147. 

Oxl.—La Fayette v. La Fayette, 166 
P69. 

Or.—Baker County y. Huntington, 
46 Or, 275,79 P 187. 


Graham vy. Hamilton, 


Pa. —- Edmonds v. Connellsville 
First Nat. Bank, 215 Pa. 547, 64 A 
671; Cummins v. German-American 


Ins. Co., 197 Pa. 61, 46 A 902; Ber- 
ridge v. Glassey, 112. Pa. 442, 3 A 
583, 56 AmR 322; Smith v. Farmers’, 
ete., Mut. F. Ins. Co., 89 Pa. 287. 

sae I.—Kinney v. Flynn, 2 R. I. 


S. C.—Marshall y. Columbia, etc., 
Electric St. R. Co., 78 S. C. 241, 53 
SE 417; Welborn v. Dixon, 70 S. C. 
108, 49 SE 232, 3 AnnCas 407; Craig 
v. Pervis, 35 S. C. Eq. 150. 
coe Tee ce v. Jarrett, 7 Heisk. 

Tex.—Gardner v. Watson, 76 Tex. 
25, 13 SW 39; Davis v. State, 75 Tex. 
420, 12 SW 957; Ullman y. Babcock, 
63 Tex. 68; Hueske vy. Broussard, 55 
Tex. 201; Cockrell v. Egger, (Civ. 
A.) 99 SW 568; Houston Transfer Co. 
v. Lee, (Civ. A.) 97,SW 842;, Mis- 
souri, etc, R. Co. vy. Anderson, 36 
Tex, Ciy, AL 121) Si SW.isL: sAsca= 


rete v. Pfaff, 34 .Tex. Civ. AS 375, 
78 SW 974; McHugh y. Gallagher, 
hn Lexa Cive: A196. 20S Wr deen 


Missouri, etc., R. Co. v. Graves, (A.) 
16 SW. 102. 


Vt.—Foster y. Dickerson, 64 Vt. 
233, 24 A 253; Young v. Young, 59 
Vt. 342, 10 A 528; Rugg v. Hale, 40 
Vt. 188; Noyes v. Canfield, 27 Vt. 
UI Gray Va NClarkstie Vit. soe 

Va.—Albert v. Tidewater R. Co., 
107 Va. 256, 58 SE 575; Pine Beach 
Iny. Corp. v. Columbia Amusement 


H.—Webster v. Atkinson, 4 N..- 


quently applied to such ambiguities in the de- 
seription of land in a deed or other writing,*! as for 


Co., 106 Va. 810, 56 SE 822; Shenan- 
doah Land, etc., Coal Co. .v. Clark, 
106 Va. 100, 55 SE 561; Knick v. 
Knick, 75 Va. 12; Crawford vy. Jar- 
rett, 2 Leigh (29 Va.) 630. 


W. Va.—Bent v. Trimboli, 61 W. 
Va. 509, 56 SE 881; Winton v. Mc- 
Graw, 60 W. Va. 98, 54 SE 506; 


Clayton v. Gilmer County Ct., 58 W. 
Va. 253, 52.SE 103, 2 LRANS 598; 
Chesapeake, etc., R. Co. v. Deepwater 


R.: Co., 57 W. Va...641, 50 SE 890; 
Newman v. Kay, 57 W. Va. 98, 49 
SE 926, 68 LRA 908; Seraggs v. 


Hill, 37 W. Va. 706, 17 SE 185; Caper- 
ton vy. Caperton, 36 W. Va. 479, 15 
SE 257; Titchenell v. Jackson, 26 
W. Va. 460; Crislip v. Cain, 19 W. 
Va. 438. 

Wis.—Carlock yv. Johnson, 165 Wis. 
49, 160 NW 1053; Jung Brewing Co. 
v. Konrad, 137 Wis. 107, 118 NW 
548; Edwards vy. Wisconsin Inv. Co., 
124 Wis. 315, 102 NW 575; Excel- 
sior Wrapper Co. v. Messinger. 116 
Wis. 549, 938 NW 459; Murray Hill 
Land Co. v. Milwaukee Light, etc., 
Co., 110 Wis. 555, 86 NW 199; Nilson 
v. Morse, 52 Wis. 240, 9 NW 1; John- 
son v. Northwestern Nat. Ins. Co., 
39 Wis. 87; Bancroft v. Grover, 23 
Wis. 463, 99 AmD 195; Rockwell 
v. Mutual L. Ins. Co., 21 Wis. 548; 
Ganson v. Madigan, 15 Wis. 144, 82 
AmD 659. 

Wyo.—Frank vy. Hicks, 4 Wyo. 502, 
35 (P)475, 1025. 

Eng.—New Zealand Bank vy. Simp— 
son, [1900] A. C. 182; Charter v. 
Charter, L. R. 7 H. L. 364; In re 
Grajnger, [1900] 2 Ch. 756; Smith v. 
Doe, 2 B. & B. 473, 6 ECL 235; 129 
Reprint 1048, 3 Bligh 290, 4 Reprint 
610; Colpoys v. Colpoys, Jac. 451, 
4 EnzCh 451, 87 Reprint 921. 

Can.—Deserres v. Brault, 37 Can. 

S74G. 8603: 
Lae eae v. Moore, 10 Ont, A. 
_ [a] Resort may properly be had 
to parol evidence to show the sur- 
rounding circumstances in order to 
remove a patent ambiguity in a writ- 
ing. Ham v. Cerniglia, 73 Miss. 290, 
18°S 57% 

Surrounding circumstances 
erally see supra § 1590. 

. Ariz—Shannon Copper Co. y. 
Potter, 13 Ariz, 245, 108 P 486. 

Ga.—Morrison vy. Dickey, 122 Ga. 
417, 50 SE 178; Tumlin v. Perry, 108 
Ga. 520. 24 SE 171; Mohr v. Dillon, 
80 Ga, 572, 5 SE 770; Bell v. Boyd, 
53. Ga. 643; Scurry v. Cotton States 
L. Ins. Co., 51. Ga. 624 

Ky.—Helton y. Asher, 185 Ky. 751, 
123 SW 285. 

Minn.—Ripon College v. Brown, 66 
Minn, 179, 68 NW 837. 

N. M.—Gentile vy. Crossan, 7 N. M. 
589, 38 P 247. 

Okl.—Keokuk Falls Impr. Co. v. 
Kingsland, ete. Mfg. Co., 4 Okl. 32, 
47 P 484. 

S. D.—Osborne vy. Stringham, 1 
S. D. 406, 47 NW 408. 

(Civ. 


Tex.—Meyers vy. 
A.) 28 SW 716. 

“We think it entirely immaterial 
whether the ambiguity in the con- 
tract under consideration be patent 
or latent, as by the aid of extrinsic 
evidence the true intent_of the par- 
ties can and has been made to clearly 
appear.” Shannom Copper Co. v. Pot- 
ter, 13 Ariz, 245, 251, 108 P 486. 

{a] “In extreme cases of am- 
biguity, where the instrument as it 
stands is. without meaning, courts 
will supply words.” Tumlin vy. 
Perry, 108° Ga. 520;;. 522, 34 .Sir 171. 

41. Ala.—State v. Phil Campbell, 
177 Ala. 204, 58 S 905; Blliott v.. 


gen- 


Maverick, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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instance where there is a failure to recite the state, 
county, town, or range in which the land is located.*2 
On the other hand there are a number of cases hold- 
ing that an omission of the name of the state, coun- 
ty, section, township, or range from the description 
of land in a writing may be supplied by parol;*3 
some of which base their holding upon the ground 
that such an omission constitutes a latent ambig- 


uity.*4 


[§ 1599] (c) True Rule. 


this: 
the intention of the parties. 


Coleman, 170 Ala. 355, 54 S 491; Dane 
v. Glennon, 72 Ala. 160. 

Cal.—Hall v. Bartlett, 158 Cal. 638, 
112 P 176; Walker v. Los Angeles, 
23° Calas 634;,= 139" 'P ‘89: 

Ind.—Baldwin v. Kerlin, 46 Ind. 
426. 

Md.—Clarke v. Lancaster, 36 Md. 
196, 11 AmR 486. 

Miss.—Levenworth . y. Greenville 
Wharf, etc., Co., 82 Miss. 578, 35 S 
138. 

Mo.—Bloker v. Foley, 193 SW 561; 
Carter v. Holman, 60 Mo. 498. 


N. C.—Radford y. Edwards, 88 
NSC. 9347) 

Or.—Noyes v. Stauff; 5 Or. 455. 

Tenn.—Barnes v. Sellars, 2 Sneed 


33. ' ; 

. Tex.—Coker v. Roberts, 71 Tex. 
597, 9 SW 665; Diffie v. White, (Civ. 
A.) 184 SW 1065; McFaddin v. John- 
son, (Civ. A.) 180 SW 306; Gorham 
v. Settegast, 44 Tex. Civ. A. 254, 98 


SW 665; Cammack y. Prather, (Civ. 
A.) 74 SW. 354. 
N. S.—Reddy v. Strople, 44 N.S. 


332. 

[a] Where the property is not 
described in a paper purporting to be 
a lease, the ambiguity is patent, and 
parol evidence is not admissible to 


explain it. Noyes v. Stauff, 5 Or. 
455. 
42. Black v. Pratt Coal, etc., Co., 


85 Ala. 504,-5 S 89; Fuller ‘v. Fel- 
lows, 30 Ark. 657; Martin v. Kitchen, 
195 Mo. 477, 93 SW 780; Mudd v. Dil- 
lon, 166 Mo, 110, 65 SW 973; Taffinder 
v. Merrell, 18 Tex. Civ. A. 661, 45 
SW 477. 

[a] The Mississippi cases as to 
the admissibility of evidence in case 
of the omission- of the township, 
county, ete., from the description in 
a deed are far from uniform. Lad- 
nier vy. Ladnier, 75 Miss. 777, 23 .S 
430; Haughton v. Sartor, 71 Miss. 
357, 15 S 71; Lechte v. Austin, 69 
Miss. 271, 13 S 838; Lewis v. Seibles, 
65 Miss. 251, 3 S 652, 7 AmSR’ 649; 


Bowers v. Andrews, 52 Miss. 596; 
Foute v. Fairman, 48 Miss. 536; 
Peacher v. Strauss, 47 Miss. 353; 
Hanna v. Renfro, 32 Miss. 125. 


43. Nolen v. Henry, 190 Ala. 540, 
67 S 500, AnnCasi917B 792; Webb v. 
Elyton Land Co., 105 Ala. 471, 18 S 
178; Chambers v. Ringstaff, 69 Ala. 
140; Coffee v. Groover, 20 Fla. 64; 
Atwater vy. Schenck, 9 Wis. 160. 

44, Hawkins y. Hudson, 45 Ala. 
482: Halliday v. Hess, 147 Il. 588, 
35 NE 380; Bybee v. Hageman, 66 


Tll. 519; Dougherty v. Purdy, 18 Ill. 
206. 

45. Ala.—Hughes vy. Wilkinson, 35 
Ala. 453. 


Ariz.—Shannon Copper Co. v. Pot- 
ter, 13 Ariz. 245, 250, 108 P 486 [quot 


Cyc]. 
Colo.—Kretschmer v. Hard, 18 


The true rule with 
regard to patent ambiguities must be taken to be 
The patent ambiguity which cannot be ex- 
plained by parol evidence is that which remains 
uncertain after the court has received evidence of 
the surrounding circumstances and collateral facts 
which are of such a nature as to throw light upon 
In other words and 
more generally speaking, if the court, after placing 
itself in the situation in which the parties stood at 
the time of executing the instrument, and with full 
understanding of the force and import of the words, 


t 
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cannot definitely ascertain the meaning and inten- 
tion of the parties from the language of the instru- 
ment thus illustrated, it is a case of incurable and 
hopeless uncertainty and the instrument is so far in- 
operative and void; and it cannot be sustained or 
rendered operative by the introduction of evidence 
which would necessarily have the effect of adding 
new terms to the writing.*® 


[§ 1600] d. Meaning of Words, Phrases, and 


ex necessitate.*® 


Colo. 223, 32 P 418. 


Ill.— Doyle v. Teas, 5 Ill. 202. 


Me.—Nichols y. Frothingham, 45 
Me. 220, 225, 71 AmD 539. 
Miss.—Schlottman y. Hoffman, 73 


Miss, 188, 18 S 893, 55 AmSR 527; 
Bowers v. Andrews, 52 Miss. 596; 
Peacher v. Strauss, 47 Miss. 353. 

Mo.—Kessler v. Clayes, 147 Mo. A. 
88, 125 Sw 799. 

Nev.—De Remer vy. Anderson, 41 
Nev. 287, 169 P 737. 

N. Y.—Mills Power Co, v. Mohawk 
Hydro-Hlectric Co., 155 App. Div. 
SOo ob t0e NS 600 “alte: clo. UN np 
666 mem, 109 NE 1084 mem]; Fish 
v. Hubbard, 21 Wend. 651. 

N. D.—Harney vy. Wirtz, 30 N. D. 


292, 152 NW 808. 
Tenn.—Teague v. Sowder, 121 
Tenn, 132, 114 SW 484. 
Tex.—Fortenberry v. Cruse, (Civ. 


A.) 199 SW 528; Diffie v. White, 
(Civ. A.) 184 SW 1065; Standefer v. 
Miller, (Civ. A.) 182 SW 1149. 

Vt.—Goodsell v. Rutland-Canadian 
1a CORY NAG Sit ENTE 

Va.—Early v. Wilkinson, 9 Gratt. 
(50 Va.) 68. 

“When the parol evidence ‘is for 
the purpose of adding a material 
term to an instrument, or when the 
court, haying looked to the circum- 
stances of the parties, the subject- 
matter of the instrument, and all 
proper collateral facts, remains un- 
certain as to what the meaning of 
the written words is, a patent am- 
biguity appears, which parol evidence 
cannot aid.” Schlottman v. Hoff- 
man, 73 Miss. 188, 202, 18 S 8938, 55 
AmSR 527. 

{a] Another statement of the rule 
is as follows: “First. Where the in- 
strument itself seems to be .clear 
and certain on its face, and the am- 
biguity arises from some extrinsic 
or collateral matter, the ambiguity 
may be helped by parol evidence. 
Second. Where the ambiguity con- 
sists in the use of equivocal words 
designating the person or subject- 
matter, parol evidence of collateral 
or extrinsic matters may be intro- 
duced for the purpose of aiding the 
court in arriving at the meaning of 
the language used. Third. Where 
the ambiguity is such that a perusal 
of the instrument shows plainly that 
something more must be added be- 
fore the reader can determine what 
of several things is meant, the rule 
is inflexible that parol evidence can- 
not be admitted to supply the defi- 
ciency,’ and the last class consti- 
tutes the patent ambiguity of Lord 
Bacon. Palmer v. Albee, 50 Iowa 


429, 433. 

46. U. S.—Ryan v. Ohmer, 244 
Fed. 31, 156 CCA 459; Miller v. A. D. 
Baker Co., 208 Fed. 190; Miller v. 
Spring Garden Ins. Co., 202 Fed, 442, 


Abbreviations—(1) In General. 
arises as to the true sense and meaning of the 
words themselves, or any difficulty as to their ap- 
plication under the surrounding circumstances, the 
sense and meaning of the language may be investi- 
gated and ascertained by evidence dehors the in- 
strument, for both reason and common sense agree 
that by no other means can the language of the 
instrument be made to speak the real mind of the 
party. In such a case parol evidence is admissible 


Where any doubt 


Illustrations of the application of this principle. 


120 CCA 548; Vandevort vy. Thomp- 
son-Starrett Co., 182 Fed.’ 875\ [aff 
187 Fed. 805, “109 “CCA °565];> Crit- 
tenden vy. Cobb, 156 Fed. 535; Contee 


Vv. Godfrey, 6 Vb (Cals), INOS 3,140) ae 
Cranch C. C.. 479; Fenlon v..U: S.,.17 
Cer Cl ss: 


Ala.—McClure y. Cox, 32 Ala. 617, 
70 AmD 552; Cowles v. Garrett, 30 
Ala. 341; Drake yv. Goree, 22 Ala. 409; 
Lockhard y. Avery, 8 Ala. 502; Tate v.. 
Cody-Henderson Co., 11 Ala. A. 350} 
66-S 837. ‘ 

Ark.—J. I. Case Threshing Mach. 
Co. v. Southwestern Veneer Co., 135 
Ark. 607, 205 SW 978; Goodwin v. 
Baker, 129 Ark. 513, 197 SW 10; Gun-' 
ter v. Grant County Road Impr.:Dist., 
No. 1, 125 Ark: 492, 189° SW '53;> 
Davis v. Martin Stave Co., 113 Ark. 
325, 168 SW 553; Taylor v:' ‘Union 
Sawmill Co., 105 Ark, 518,°152 Sw 
150; Western Assur. Co. y. Althéimer,' 
U8) AK Os. Om SIV. el OO late oes ate 

Cal—Covina First Nat. Bank ‘y.!: 
Ruddock Co., 158 Cal. 334, 111 'P'86;_ 
Williams v. Ashurst Oil, éte., Co:, 144» 
Cal. 619, 78 P 28; Hawley v. Bader, 
15 Cal. 44; Morse y. Tochterman,' 21! 
Cal. A. 726, 132 P 1055; Morrell v. San’ 
Tomas Drying, etc., Co., 13 ~Cal: A» 
305, 109 P 632; Scudders Gale Grot® 
cery Co. v. Gregory Fruit Co., 9 Cal.: 
Axons, 99 Or MOUs: < : 

Colo.—Divine v. George, 166 P 242; 
San Miguel Gold Min. Co. v. Stubbs, 
39 Colo} 7359, 90 P* 842, <2 

Conn.—Smith y. David B. Crockett 
COs 785) Conte 2S 2 Gea AantD OO na Oo, 
LRANS 1148; Murphy v. Schwaner, 
84 Conn. 420, 80 A 295; Harlow v,. 
Parsons Lumber, etc., Co., 81 Conn, 
572, 71 A 734; In re Curtis-Castle 
Arbitration, 64 Conn.’ 501, 30 A769, 
42 AmSR 200; Hatch v. Douglas; 48 
Conn. 116, 40 AmR 154, jason 

Fla.—Hinote v. Brigman, 44 Fla. 
589,’ 33 S' 303. : : 

Ga.—Fountain y. Hagan Gas En- 
gine, etc., Co., 143 Ga. 70, 78 SE 423; 
Ford v. Lawson, 133 Ga. 237, 65 SE 
444; Purdom Naval Stores Co. 'v. 
Knight, 129 Ga. 590, 59 SE 433; Lytle 
v. Scottish-American Mortg. Co., 122 
Ga. 458, 50 SE 402; Penn Tobacco 
Co. v. Leman, 109 Ga. 428, 34 SH 
679; Atlanta v. Schmeltzer, 83 Ga. 
609, 10 SE 543; Savannah, etc. R. 
Co. v. Collins, 77 Ga. 376, 3 SE 416, 
4 AmSR 87; Steinhauer v. Thompson, 
16 Ga. A. 470, 85 SE 677; Walker 
v. Riley, 6 Ga. A. 519,°65 SE 301. 

Ida.—Barnett: v. Hagan, 18 Ida. 
104, 108 P 748; Boise Valley Constr. 
Co. v. Kroeger, 17° Ida. 384, 105 P 
1070, 28 LRANS 968. 

Tll.—Irwin v. Powell, 188 Ill. 107, 
58 NE 941; Elgin v. Joslyn, 136 IIl. 
525, 26 NE 1090; Hyde Park v. An- 
drews, 87 Ill. 229; Stewart v. Smith, 
28 Ill. 397; Wendnagel v. Schiavone, 
203 Tll. A. 385; Bronson y. Wilson, 
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might be multiplied almost indefinitely, but without 
attempting to exhaust them it may be said that ex- 
trinsic evidence has been admitted to show the 
meaning of such words and phrases as 
mortgage,’’ #7 ‘‘account,’’ 48 ‘‘aceounts,’’ 4° ‘‘all ac- 


EVIDENCE 


“faccepted 


counts,’’ 5° ‘‘all advertising matter that goes with 


186 Ill. A. 69; Raphael v. McGraw, 
185 Tll. A. 406; Gale v. U. S. Brew- 
ing Co., 181 Ill. A. 381; Illinois Cus- 
tom Tailoring Co. v. Adams Express 
Co., 155 Ill. A. 374; Fuchs, etc., Mfg. 
Co. v. Kittredge, 146 Ill. A. 350 [aff 
242 Ill. 88, 89 NE 723]; Evans v. 
Ross Constr. Co., 142 Ill. A. 375. 

Ind.—Hoerger v. Sidway Mercan- 
tile Co., 183 Ind. 610, 109 NE 770; 
Driscoll v. Penrod, 176 Ind, 19, 95 
NE 313; Jaqua v. Witham, etc., Co., 
106 Ind. 545, 7 NE 314;- Robbins v. 
Brazil Syndicate R., ete., Co., 63 Ind. 
A, 455, 114 NE 707; Goldberger v. 
Arcadian Waukesha Springs Co., 61 
Td AD lee Wl NBS S16: Toddvave 
Howell, 47 Ind. A. 665, 95 NE 279. 

Iowa.—Boyl v. Midland Lyceum 
Bureau, 157 Iowa 578, 138 NW 384, 
McNames v. Donaker, 155 Iowa 318, 
136 NW 130; Kitzman v. Carl, 133 
Iowa 340, 110 NW 587, 12 AnnCas 
296; Morrison Mfg. Co. v. Bryson, 
129 Iowa 645, 103 NW 1016, 106 NW 
153; Cameron v. Fellows, 109 Iowa 
534, 80 NW 567; Haddock v. Woods, 
46 Iowa 433. 

Kan.—Seymour vy. Armstrong, 62 
Kan.,720, 64 P 612 [aff 10 Kan. A. 
TOM 61679 Ie 

Ky.—McSurley v. Venters, 104 SW 
365, 31 KyL 963; Versailles v. Brown, 


96 SW 1108, 29 KyL 1223; Licking 
Rolling Mill Co. v. Synder, 89 SW 
249, 28 KyL 357. 


La.—Livaudais y. Municipality No. 
by ae KS Oy: es) Oe f 

Me.—Ross v. Maine Cent. R. Co., 
114 Me. 287, 96 A 223; Fenderson vy. 


Owen, 54 Me. 3872, 92 AmD, 551; 
Emery v. Webster, 42 Me. 204, 66 
AmD 274. 


Mass.—West End Mfg. Co. v. P. 
R. Warren Co., 198 Mass. 320, 84 NE 
488; Smith v. Vose, etc., Piano Co., 
194 Mass. 193, 80 NE 527, 120 AmSR 
539, 9 LRANS 966; Keller vy. Webb, 
125 Mass. 88, 28 AmR 209. 

Mich.—Brown v. Bartlett, 201 Mich. 
268, 167 NW 847, 850 [quot Cyc]; 
Saginaw Milling Co. v. Schram, 186 
Mich. 52, 152 NW 945; Minor v. 
Walker,. 179 Mich. 645, 146 NW 305; 
Good Roads Constr. Co. v. Port Huron, 
eté:;’ R.-'Co.;' 173° Mich. 1, 138 NW 
320; MacKinnon Boiler, etc., Co. v. 
Centra). Michigan Land Co., 156 Mich. 
11, 17,120 1"W 26 [quot Cyc]; Oben- 
auer v. Solomon, 151 Mich. 570, 115 
NW 696; Preston Nat. Bank v. George 
T. Smith Middlings Purifier Co., 102 
Mich. 462, 60 NW 981. 

Minn.—Reeves y. Cress, 80 Minn. 
466, 88 NW 443; Maurin v. Lyon, 69 
Minn, 257, 72 NW 72, 65 AmSR 568; 
State v. Sibley, 25 Minn. 387. 

Miss.—Hattiesburg Plumbing Co. v. 
Carmichael, 80 Miss. 66, 31 S 536; 
Shackelford v. Hooker, 54 Miss. 716; 
Heirn v. McCaughan, 32 Miss. 17, 
66 AmD 588. 

Mo.—Interior Linseed Co. v. Becker- 
Moore Paint Co., 202 SW 566; Leb- 
recht v. Miller, 192 SW 1050; Bertig- 
Smythe Co. vy. Bonsack Lumber Co., 
112 Mo. 259, 86 SW. 870; Lewis v. 
Coates, 93 Mo. 170, 5 SW 897; Coff- 
man v. Saline Valley R. Co., 183 Mo. 
A. 622, 167 SW, 10535. Ideal Pump; 
etc.,, Co. v. American Cent. Ins. Co., 
167 Mo. A. 566, 152 SW 408; Buster 
Brown Co. v. North Mehornay Fur- 
niture Co., 140 Mo. A. 707, 126 SW 
988; Viernow vy. Carthage, 139 Mo. 
A. 276, 123 SW 67; Kneisley Lumber 
Co. v. Edward B. Stoddard Co., 113 
Mo. A. 306, 88 SW 774; Thompson v. 
Thorne, 83 Mo. A, 241; Earl Fruit 
Co. v. McKinney, 65 Mo. A. 220. 

Mont.—Lehrkind vy. McDonnell, 51 
Mont. 343, 153 P 1012; Chambers v. 


Lowry, 21 Mont. 478, 54 P 816. 
N. H.—State v. Collins, 68 N. H. 


299, 44 A 495; Locke v. Rowell, 47 
N. H. 46; George v. Joy, 19 N. H. 
544. 


N: J.—Hartwell v. Camman, 10 N. 
J. Eq. 128, 64 AmD 448. % 

N. M.—Hill v. Hart, 23 N. M. 226, 
aU Gen See 7(BU)s 

N. Y.—Middleworth v. Ordway, 191 
N. Y. 404, 84 NE 291 [aff 120 App. 
Div. 903, 105 NYS 1138]; Kitching v. 
Brown, 180 N. Y. 414, 73 NE 241, 70 
LRA 742; Lawrence v. Gallagher, 73 
N, Y. 613; Bipe, ete... Supply Co. y. 
Mason, etc., Co., 181 App. Div. 317, 
168 NYS 740; Cream of Wheat Co. 
vy. Arthur H. Chist Co., 166 App. Div. 
870, 152 NYS 407; Mills Power Co. v. 
Mohawk Hydro-Electric Co., 155 App. 
Div. 869, 140 NYS 655 [aff 215 N. Y. 
666 mem, 109 NE 1084 mem]; Green 
Island Water Supply Co. y. Trojan 
Laundry Co., 126 App. Div. 584, 110 
NYS 508; Britton v. Marks, 105 App. 
Div. 85, 93 NYS 828; Hutchinson v. 
Root, 2 App. Div. 584, 38 NYS 16 
[aff 158 N. Y. 681 mem, 52 NE 1124 


mem]; Arthur v. Roberts, 60 Barb. 
580s. Jaynch. Vv. Hupneke,. .615 SNe vny. 
Super. 235, 19 NYS 718; New York 


Bowery Bank y. Hart, 37 Misc. 412, 
75 NYS 781 [rev on another point 77 
App. Div. 121, 79 NYS 46]; Rapid 
Safety Filter Co. v. Lautkin, 167 NYS 
376; Beier v. Snitzer, 167 NYS 303; 
Richardson vy. Steuben County, 160 
NYS 445 [rev on other grounds 226 
N. Y. 13, 122 NE 449]; Blankoff v. 
Lehrman, 157 NYS 843; Richards v. 
Steuben County, 155 NYS 571; Heb- 
berd v. American Sheet Metal Lath 
Co:, Inc. 150) NYS 723-+Coles’ ive 
Saitta, 119 NYS 253; Sleght v. Harts- 
horne, 2 Johns. 531. 

N. C.—Layton v. Elba Mfg. Co., 


161 N. C. 482, 77 SE 677; Willis v. 
JarretesConstr..:Con, 1b2eNenG.. 4100, 
67 SE 265. 


Oh.—Baldwin Quarry Co. v., Clem- 
ents, 38 Oh. St. 587. 

Okl1.—Eoff v. Lair, 163 P 515; Bar- 
Trae v. Boice, 50 Okl. 260, 150 P 

Or.—Abraham v. Oregon, etc. R. 
Co., 37 Or. 495, 60 P 899,-82 AmSR 
779; 64 LRA 391, 

Pa.—Miller v. Wiggins, 227 Pa. 
564, 76 A 711, 19 AnnCas 942; Brown 
v. Brooks, 25 Pa. 210; Bixler vy. Heil- 
man, 44 Pa. Super. 603; Rouseville 
Borough School Dist. v. Cornplanter 
Tp. School Dist., 29 Pa. Super 214; 
A. T. Hagen Co. v. Greenwood, 27 
Pa, Super, 239; Iron City Commercial 
College v. Kerr, 3 Brewst, 196; Adams 
v. Lake, 2 WklyNC 228. 

S. ©—Murray vy. Northwestern R. 
Co., 64° S.C. 520, 42 SE. 617. 

S. D.—Korte v. O'Neill, 34 S. D. 
241, 148 NW 12; Smith v. Johnson, 
30 S._D. 200, 188 NW 18; De Rue 
v. McIntosh, 26 S. D. 42, 127 NW 532. 

Tenn.—Dorris y. King, (Ch. A.) 54 
SW 683. 

Tex.—Bradstreet Co. v. Gill, 72 
Tex. 115, 9 SW 753, 13 AmSR 768, 2 
LRA 405; General Bonding, etc., Ins. 
Co. v. McQuerry, (Civ. A.) 191 SW 
858; Fort Grain Co. v. Hubby, 35 Tex. 
Civs,"A. 65, 79 SW 363: "Ginnuth, wv. 
Blankenship, etc., Co., (Civ. A.), 28 
SW 828. 

Utah.—O’ Neill v. Ogden Aerie. No. 
118) PW O.wks, 32) Utah’ 162,163, 89) 
464 [cit Cyc]. 

Vt.—Rugg v. Hale, 40 Vt. 138. 

Va.—Pine Beach Inv. Corp. v. 
Columbia Amusement Co., 106 Va. 
810, 56 SE 822; Prudential F. Ins. 
Co. v. Alley, 104 Va. 356, 51 SE 812. 

Wash.—Parks y. Elmore, 59 Wash. 
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ah order of this size,’’ 5! ‘‘all the proceeds and crops 
produced,’’ *? ‘‘all the good second-hand pipe, 
‘‘all timber that is claimed,’’ 4 ‘‘artesian,’’ °° ‘‘ar- 
ticle,’’ 5° ‘‘as, a regular circuit number,’’ 7 
early as possible,’’ °® ‘‘assigns,’’ °° ‘‘associates,’’ °° 
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584, 110 P 381; Phoenix Packing Co. 
v. Humphrey-Ball Co., 58 Wash. 396, 
108 P 952; Moran Bros. Co. v. Pacific 
Coast Casualty Co., 48 Wash, 592, 94 
P 106; Schultz v. Simmons Fur Co., 
46 Wash. 555, 90 P 917, 

W. Va.—Chesapeake, etc., R. Co. v. 
Deepwater R. Co., 57 W. Va. 641, 50 
SE 890. 

Wis.—Zielica v. Worzalla, 162 Wis. 
603, 156 NW 623; Berry v. Whadhams 
Oil Co., 156 Wis. 588, 146 NW 783; 
Burton v. Douglass, i41 Wis. 110, 
123 NW 631, 18 AnnCas 734; Loree 
v. Webster Mfg. Co., 134 Wis. 178, 
114 NW 449; Perkins vy. Owen, 123 
Wis. 238, 101 NW 415; Andrews v. 
Robertson, 111 Wis. 334, 87 NW 190, 
87 AmSR 870, 54 LRA 673. 

Eng.—New Zealand Bank y. Simp- 
son, [1900] A. C. 182; Spicer vy. Coop- 
er, 1 Q. B. 424, 41 ECL 608, 113 Re- 
print 1195; Grant v. Grant, L. R. 
5. OrtP.. 72%: +Charltonew:. sGibson.aa 
C. & K. 541, 47 ECL 541; Colburn 
Vine Dawson, 110,-CiuBb se l6555 HOe Hel 
765, 138 Reprint 302; Waterpark v. 
pope 7 H. L. Cas. 650, 11 Reprint 


N. S.—Chisholm y. Chisholm, 49 
N. S. 174; Halifax Automobile Co., 
Ltd. v. Redden, 48 N. S. 20, 15 


DomLR 34, 18 HastLR 436, 
ester ste v. Burnett, 10 Ont. 
ues ecerne v. Webster, 9 Que. L. 
198. 

[a] The sense in which the par- 
ties were in the habit of using the 
particular words and phrases may be 
shown. Jaqua v. Witham, etc., Co., 
106 Ind. 545, 7 NE 314. ; 

{[b] The sense in which a party 
declared he used a word cannot be 
shown, although parol evidence to 
show the general meaning of the 
word is admissible against him. 
Livaudais vy. Municipality No. 2, 16 
La. 509. 

{c] Ihatent ambiguity.—It has 
been considered that under such cir- 
cumstances a case of latent ambigu- 
ity is presented. Hartwell v. Cam- 
man, 10 N. J. Eq. 128, 64 AmD 448; 

47. Smith v. Johnson, 30 S. D. 
200, 188 NW 18 (contract of sale). 

48. Denniston y. Schaal, 5 Pa. Su- 
per. 632. 

49. Preston Nat. Bank y. George 
T. Smith Middlings Purifier Co., 102 
Mich. 462, 60 NW 981; Goldstein vy. 
Leibowitz, 157 NYS 905; Waldheim 
v. Miller, 97 Wis. 300, 72 NW 869. 

50. Hawley v. Bader, 15 Cal. 44. 

51. Doctor Shoop Family Medicine 
Ss v. Clifford, 11 Ga. A. 491, 75 SE 

Millet vy. Taylor, 26 Cal. A. 
LOT el46aiR.. 425 


52. 

53. Pipe, etc., Supply Co. v. Mason, 
etc., Co., 181 App. Div. 317, 168 NYS 
740 (agreement to buy). 

54. Ahlman y. Wilson, 102 Wash. 
677, 174 P 970 (clause in contract 
of sale of land requiring vendor to 
remove all timber claimed by him 
within a year). 

55. Hattiesburg Plumbing Co. v. 
Carmichael, 80 Miss. 66, 31 S 536. 

56. Napier v. Elliott, 177 Ala. 113, 
58.S 435. 

57. Boyl v. Midland Lyceum Bu- 
reau, 157. Iowa 578, 188 NW 384 (con- 
tract between lecturer and lyceum 
bureau). 

58. Steinhauer vy. Thompson, 16 
Ga, A. 470, 85 SE 677 (contract to 
deliver an automobile sold), 

59. Farmers’ Pawnee Canal Co. v. 
Henderson, 46 Colo. 37, 102 P 1063. 

60. State v. Sibley, 25 Minn. 387 
(as used in charter of corporation). 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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attachments, 761 ““average,’? 62 ‘‘barrel,’’ 6 ‘“bo- 
nus,’’ °* ‘‘buffets,’’ °° ‘‘Canada money,’ ®* ‘‘capi- 
tal stock,’ *" ‘‘ear-load,’’ 8 ‘‘catch,’’® ‘charge 
the amount against me and of my. mother’s es- 


tate,’’ ™ ‘‘choice,’’? 7 ‘‘clear,’? 72 


service, as hitherto existing,’’ ‘ ‘‘cotton season,’’ 74 
‘feurrency,’’7> ‘‘eurrent funds,’’ 7 ‘‘deed of con- 
veyance,’’ 7? ‘‘delivered,’’ 78 ‘‘dowery,’’7® ‘‘dupli- 
cate,’’ 8° ‘‘during,’’ §1 ‘‘easement,’’ 2 ‘electric out- 
fit,’’ 8° ‘‘entire catch,’’ ** ‘‘entitled to all the priv- 
ileges of the course of study,’’*® ‘‘expense,’’ ® 
‘*farm,’’ 8" ‘flowing well,’’ 88 ‘‘freight and passen- 
ger depot,’’ ®° ‘good cotton,’’ °° ‘‘good custom cow- 
hide,’’ ® ‘good, merchantable, shipping hay,’’ % 
and filling,’’ °° ‘‘oeuaran- 
tee,’’ °* ‘‘ouaranteed number of nights,’’% ‘‘half 
his part,’’ °° ‘‘heart of yellow pine,’’ 7 ‘‘high wa- 
ter mark,’’°S ‘‘homestead farm,’’®® 


‘‘erading, excavating, 


61. Strickland vy. McElveen, 20 Ga. 
A. 320, 983 SE 24 (bill of sale of 
boiler). ; 

62. Hebbard v. American Sheet 
Metal Lath Co., Inc., 150 NYS 72. 

63. Miller v. Stevens, 100 Mass. 
518, 97 AmD 123, 1 AmR 139 (con- 
tract for sale of one thousand bar- 
rels of oil, it being uncertain whether 
the term referred to the vessels or 
to the measure). 

64 Smith v. 
Co. 8b; Conn: 
LRANS 1148. 

65. Pine Beach Inv. Corp. v. Co- 
lumbia Amusement Co., 106 Va. 810, 
56 SE 822 (evidence admitted to show 
an intention that this term should 
include ‘“‘bars’’ so as to authorize a 
lessee to sell intoxicating liquors). 

66. Thompson v. Sloan, 23 Wend. 
(N. Y.) 71, 35 AmD 546. 

67. Miller v. A. D. Baker Co., 208 
Fed. 190 (contract of employment 
under which employee entitled to an 
additional commission in case his 
efforts resulted in an additional profit 
of fifteen per cent on the “capital 
stock” of the employer). 

68. Layton v. Elba Mfg. Co., 161 


David B. Crockett 
2825 282) Aes 5 69,39 


New C 482,5 tt Short (contractor 
sale). 
69. Parks v. Elmore, 59 Wash. 584, 


110 P 381 (of fish). 
70. Schmittler v. Simon, 114 N. Y. 
176, 21 NE 162, 11 AmSR 621. 


71. Lebrecht v. Miller, (Mo.) 192 
SW 1050. 
72. Zielica v. Worzalla, 162 Wis. 


603, 156 NW 623 (contract to convey 
cut-over land providing that the ven- 
dor should clear a certain acreage). 

73. Norton y. State, 104 Wash. 
248, 176 P 347 (contract of employ- 
ment of teacher). 

74, Morris v. Hellums Co., 131 
Ark. 585, 199 SW 927 (contract of 
employment to buy and sell cotton). 

75. Pilmer v. Des Moines Branch 
State Bank, 16 Iowa 321. But com- 
pare Cockrill v. Kirkpatrick, 9 Mo. 
697; Ehle vy. Chittenango Bank, 24 
 N. Y. 548 (both cited infra § 1601. 

76. Haddock vy. Woods, 46 Iowa 
433. But compare Galena Ins. Co. 
v. Kupfer, 28 Ill. 332, 81 AmD 284 
(quoted infra § 1640). 

77. Zantzinger v. Ketch, 4 Dall. 
CRa yeti, bt nee CO ind a. 

78. Marlin Lumber Co. v. Samuel 
Hastings Co., (Tex. Civ. A.) 198 SW 
1076 (contract for sale of corn); 
Prussian Nat. Ins. Co. v. Dalton, 
(Tex. Civ. A.) 198 SW 1075 (contract 
of sale). But compare Lippert v. 
Saginaw Milling Co., 108 Wis. 512, 
84 NW 831 (cited infra § 1601). 

79. Cordopatis. v._ Bakalopoulos, 
(N. H.) 104 A 786 (Greek marriage 
eontract). 

80. McCann vy. Preston, 79 Md. 
295) OR AnLlO2) (i a, Note). ¢ 

81. Bird v. Beckwith, 45 App. Div. 
124, 60 NYS 1041. 

82. Bernero v. McFarland Real 
Bst. Go., 134 Mo. A. 290, 114 SW 531. 


[22 C.J.—74] 


EVIDENCE 


‘“eonditions of 


SSarai le ee 
paney,’’ 7° 
EATIVelwe aie 


‘ 
6é 


‘increasing 


83. Fountain v. Hagan Gas En- 
gine, étc., Co. 140 Ga. 70, 78 SE 
423 (contract of sale). 

84. Parks v. Elmore, 59 Wash. 
584, 110 P 381 (used in relation to 
fish). 

85. Iron City Commercial College 
v. Kerr, 3 Brewst. (Pa.) 196 (cer- 
tificate of admission to a voliegiate 
institution). 

86. Elliott v. Toledo Fdy., ete., 


Co., 66 Wash. 701, 119 P 19; Steen- 
strup v. Toledo Fdy., ete., Co., 66 
Wash. 101, 119 P 16, AnnCas1913C 
427. But compare Bowery Bank v. 
Hart, 77 App. Div. 121, 79 NYS 46 
{rev 37 Misc. 412, 75 NYS 781] (evi- 
dence inadmissible to enlarge mean- 
ing of provision in mortgage for 
payment of all costs and expenses in- 
curred in a certain action). 

87. Locke v. Rowell, 47 N. H. 46. 

88. De Rue vy. McIntosh, 26 S. D. 
42, 127 NW _ 582. 

89. Murray v. Northwestern R, 
Co., 64 S. C. 520, 42 SE 617 (covenant 
to establish and maintain one). 


90. Ford v. Lawson, 133 Ga. 237, 
65 SE 444. 

91. Wait v. Fairbanks, Brayt. 
CVs tide 

92. Fitch v. Carpenter, 43 Barb. 
(Nie ass) yep 


93. Atlanta v. Schmeltzer, 83 Ga. 
609, 10 SE 543. 

94. Craig v. Chicago Coach, etc., 
Con a2 Le Ase. G4, 

95. Boyl v. Midland Lyceum Bu- 
reau, 157 Iowa 578, 138 NW 384 (con- 
tract between a lecturer and a lyceum 
bureau). 

96. Kent y. Christopher, 6 New- 
foundl. 147 (of fish caught). 

97. San Miguel Cons. Gold. Min. 
COs (¥. . Stubbs, 39.Colo.4.359;. 90.2 
842 (contract to furnish lumber for 
a water way). 

98. Coffman y. Saline Valley R. 
Coyne 1 83 MO Aso2 2, LO ON VRE O Dos 

99. Locke y. Rowell, 47 N. H. 46. 

1. Lewis v. Coates, 93 Mo. 170, 
5 SW 897. 

2. Marlin Lumber Co. v. Samuel 
Hastings Co., (Tex. Civ. A.) 198 SW 
1076 (contract for sale of corn). 

3. Walker v. Riley, 6 Ga. A. 519, 
65 SE 301. 

4. Coleman y. Kea, 12 Ga. A. 798, 
78 SE 429. 

5. Miller vy. Wiggins, 227 Pa. 564, 
76 A 711, 19 AnnCas 942 (building 
contract). 

6. Viernow v. Carthage, 139 Mo. 
A. 276, 123 SW_ 67. 

7. Dorris v. King, (Tenn. Ch. A.) 
54 SW 683. 

8. Westinghouse Electric, etc., Co. 
y. Greenville Coal Co., 169 Ky. 280, 
183 SW 901. 

9. Minor vy. Walker, 179 Mich. 645, 
146 NW 305 (contract for sale of 
stallion), 

10. Emery v. Webster, 42 Me. 204, 
66 AmD 274 (of a river having two 
channels). 

Rey Co; 


Li. .Shollyiv..Beoria, sete; 
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transportation facilities,’’?! ‘‘inspection allowed,’’ ? 
‘*local manager,’’? ‘‘lumber enough to build one 
dwelling house,’’ 4 
cadam,’’* ‘‘merchantable timber,’’* ‘‘normal con- 
ditions,’’ § ‘‘of excellent stock,’’ * ‘‘old channel,’’ ?° 
‘for for the purpose of making connections with 
any other industry, except coal mines,’’” ‘‘ordi- 
nary alterations,’’!* ‘‘proceeds,’’ 1° ‘‘proceeds of 
Sales; iat 4 product,’ >" *“profit;?’ 16 ““pubhished,?7 2 
‘‘rainy day,’’?° 
‘regular prices and regular terms,’’ *+ 
sanction,’’ 28 
the full amount of the contract,’’ 2* ‘‘Savannah mar- 
ket,’’ 25 ‘‘season,’’ 2° ‘‘securities,’’ 27 ‘‘security for 
the payment made by note,’’ 28 ‘‘set of books,’’ 79 
‘“settle,’’ 2° ‘“stockholders,’’ 31 *‘store,’’ 32 ‘‘subject 
to the mortgage,’’ °° ‘‘suitable,’’ °* ‘‘taken from a 


‘‘measured in wall,’’?> ma- 


‘‘ready for occu- 


‘satisfactory bond of 


'276 Ill. 267, 114 NE 529 (contract for 
branch track from railroad to mine). 

12. Miller v. Spring Garden Ins. 
Co., 202 Fed. 442, 120 CCA 548 (fire 
insurance policy). 

13. Coles y. Saitta, 119 NYS 253. 

14. Coles v. Saitta, 119 NYS 253. 

15. Stewart v. Smith, 28 Ill. 397 
(instrument promising to pay the 
product of hogs received). 

16. Brown y. Bartlett, 201 Mich. 
268, 167 NW 847 (contract for com- 
missions on sales made at a profit). 

17. Stoops v. Smith, 100 Mass. 63, 
97 AmD 76, 1 AmR 85, 

18. Willis v. Jarrett Constr. Co., 
152 N. C. 100, 67 SE 265 (contract 
to deliver to defendant piles “f. o. b. 
cars at N. and S. rail’). 

19. Balfour y. Wilkins, 2 EF. Cas, 
No. 807, 5 Sawy. 429. 

20. Morse v. Tochterman, 21 Cal. 
A. 726, 132 P 1055 (lease of premises 
in the process of construction); Mur- 
phy v. Schwaner, 84 Conn. 420, 80 
A 295 (lease of building for mov- 
ing picture show providing that rent 
should commence when the premises 
were ready for occupancy). 

21. Hoerger vy. Sidway Mercantile: 
Co., 183 Ind. 610, 109 NE 770 (no list 
of prices and terms being embodied 
in the instrument). 

Beate Greenleaf v. Kilton, 11 N. H. 

23. O’Sullivan y. Roberts, 42 N. Y. 
Super. 282 (contract which bound one 
of the parties to procure the ‘“sanc- 
tion” of a foreign government to a 
proposed enterpise). 

24. McCrum vy. Love, 58 Pa. Super. 
404, 

25. Goodman y. Henderson, 58 Ga, 
5B7 (contract binding one of the par- 
ties to “retire from the business of 
purchasing, in the Savannah market” 
certain specified goods). 

26. Purdom Naval Stores Co. v. 
Knight, 129 Ga. 590, 59 SE 433 (deed 
authorizing operation of land for tur- 
pentine during a certain season). But 
compare Buffington vy. McNally, 192 
Mass. 198, 78 NE 309 (cited infra § 


1601). 

27. Mitchell y. Porter, (Tex. Civ. 
A.) 194 SW 981 (in subscription con- 
tract). 


22. Campbell Printing Press, etce., 
Co. v. Walker, 1 NYSt 200. 

29. Western Assur. Co. v. Althei- 
mer, 58 Ark. 565, 25 SW 1067. 

30. Adam v. Columbian Nat. L. 
TSie Os) ode abl eerARe SiGe 

31. Carleton v. Roberts, 1 Tex. Un- 
rep. Cas. 587 (deed conveying land 
in trust for the “stockholders” of a 


charitable institution having no 
stockholders). 
32. Divine v. George, (Colo.) 166 


P 242 (contract by which money paid 
by purchaser of corporate stock was 
to be returned if the corporation did 
not establish a store). 
83. Merrill v. Cooper, 36 Vt. 314. 
34. Davis v. Martin Stave Co., 113 
Ark. 325, 168 SW 553 (deed convey- 
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two-inch meter,’’*> ‘‘taking stock,’’ ** ‘‘team,’’ 3? 
‘tenement house,’’ 3% ‘‘terms — cash with docu- 
ments attached,’’*® ‘‘terms regular,’’*° ‘‘Texas 
money, at its current price at New Orleans, 
‘‘the currency used in the common business of the 
country at the date of maturity,’’ 4? ‘‘the dock,’’ *% 
‘“the street,’’ 44 ‘‘things,’’ 45 ‘‘to be paid out of the 
last payment,’’4® ‘‘to be taken from the ear,’’ 47 
‘waste ground,’’ °° 


“¢unsettled,’’ 48 ‘‘vicinity,’’ *° 

ing timber ‘suitable’ to make staves 
and stave boits). 

35. Green Island Water Supply 
Co. v. Trojan Laundry Co., 126 App. 
Div. 584, 110 NYS 508 (contract for 
water supply). 

86. Ginnuth y. Blankenship, etc., 
Co., (Tex. Civ. A.) 28 SW 828. 

387. Ganson v. Madigan, 15 Wis. 
144, 82 AmD 659 

38. Kitching v. Brown, 180 N. Y. 
414, 73 NE 241, 70 LRA 742 [aff 92 
App. Div. 160. 87 NYS 75]. 

39. Phoenix Packing Co. v. Hum- 
phrey-Ball Co., 58 Wash, 396, 108 P 
952 (contract of sale). 

40. Dinuba Farmers’ Union Pack- 
ing Co. v. J. M. Anderson Grocer 
Co., 1938 Mo. A. 236, 182 SW 1036. 

41. Roberts v. Short, 1 Tex. 373. 

42. Calbreath v. Virginia» Porce- 
lain, ete., Co., 22 Gratt. (63 Va.) 697. 

43. Obenaver  v. Solomon, 151 
Mich. 570, 115 NW 696. 

44. Versailles v. Brown, 96 SW 
1108, 29 KyL 1223 (used with re- 
er to an obligation to macadam- 
Ze). 

45. Napier v. Elliott, 177 Ala. 113, 
58 S 435, 

46. Proctor 
462, 9 NE 841. 

47. Falletti v. Carrano, 92 Conn. 
636, 103 A 753 (memorandum of sale 
of flour). 

48. Auzerais v. Naglee, 74 Cal. 60, 
13} sista Wale 

49. Burton vy. Douglass, 141 Wis. 
110, 116, 123 NW 631, 18 AnnCas 
734 (“The parties here substantially 
agreed on the definition of an am- 
biguous term which occurred in their 
contract as drafted. Parol evidence 
‘to establish that fact does not alter 
their written contract, and neither 
does it add to it. It simply goes 
to show what the parties meant when 
they used the term ‘vicinity’ and 
what the contract now in fact 
means’’). 

50. Prather v. Ross, 17 Ind. 495. 


v. Hartigan, 143 Mass. 


51. Capron vy. Anness, 136 Mass. 
271. 

52. Harlow v. Parsons Lumber, 
Cte Co, ot, “Conn: 1572, 1.01) AS 734 


(sales slip relating to lumber). 

53. Taylor v. Union Sawmill Ce, 
105 Ark, 518, 152 SW 150. 

54. Harmon vy. Michigan United 
Tract. Co., 202. Mich. 298, 168 NW 
521 (bill of lading). 

55. Finn v. Culberhouse, 105 Ark. 
197, 150 SW 698. 

56. McKee vy. De Witt, 12 App. 
Div. 617, 43 NYS 132 (contract to 
deliver potatoes by boat at a given 
point for a specified price, plaintiff 
to pay towage and defendant guar- 
anteeing “to return the boat without 
damage’’). 

57. In re Curtis-Castle Arbitra- 
tion, 64 Conn. 501, 30 A 769, 42 AmMSR 
200 (contract providing that one of 
the parties should work a Street). 

58. U. S.—Moran y. Prather, 23 
Wall. 492, 23 L. ed. 121; Partridge 
v. Phoenix Mut. L. Ins. Co., 15 Wall. 
573, 21 L. ed, 229; Kentucky Vermil- 
lion Min., ete., Co. v. Norwich Union 
B. Ins,.Soc, 146, Ned. 695, (77.,CCA 
121; United Engineering, ete., Co. v. 
Broadnax, 136 Fed. 351, 69 CCA 177 
{aff 128 Fed. 649, and certiorari den 
197 U. S. 624, 25 SCt 800, 49 L. ed. 
911]; Standard Sewing-Mach,. Co. v. 
Leslie, 78 Fed. 325, 24 CCA 107; Asp- 
den’s Est., 2 F. Cas. No. 589, 2 Wall. 
Jr. 368; Kemble v, Lull, 14 F. Cas. 
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No. 7,683, 3 McLean 272. 

Ala.—Sullivan v. Louisville, etc., 
R. Co., 138 Ala. 650, 35 S 694; Wikle 
v. Johnson Laboratories, 132 Ala. 
268, 31 S 715; Phillips v. Longstreth, 
14 Ala. 337. 

Ark.—Allen vy. Northern, 121 Ark. 
150, 180 SW 465. 

Cal.—Wilmarth y. Pacific Mut. L. 
Ins.. Co., °168'° Cal. 536, 143 P 780, 
AnnCas1915B 1120; Swain vy. Gran- 
gers’ Union San Joaquin Co., 69 Cal. 
186, 10 P 404; Donohoe vy. Mariposa 
Land, etc., Co:,. 66 Cal. 317, 5, P 495; 
Bullock y. Consumer’s Lumber Co., 
3 Cal. Unrep. Cas. 609, 31 P 367; 
Coalinga Pac, Oil, ete., Co. v. Asso- 
ciated Oil Co,’ 16 Cal: A. 361, 116 P 
LlOge Peterson’ vy, ‘Chaix, (5) Cal) A. 
525, 90 P 948; Hale vy. Milliken, 5 
Cal, A. 344, 90 P 365. 
asa C.—Whipple v. Geddis, 25 App. 

Ill.— Voorhees y. Blum, 274 Ill. 319, 
1138 NE 593; Walton vy. Follansbee, 
165 Ill. 480, 46 NE 459; Mare v. Kup- 
fer, 34 Ill, 286; Galena Ins. Co. v. 
Kupterw 280 Lie 352, clea Zou 
Myers y. Walker, 24 Ill. 133; Holmes 
v. Stummell, 15 Ill. 412; Bonner v. 
Hansell, 189 Til. A. 474; Nadler v. 
Illinois Commercial Men’s Assoc., 188 
Ill, A, 459; Cameron v. Sexton, 110 
Ill. A. 381 [rev on another point 212 
Ill. 146, 72 NE 204]; Kemp v. Free- 
man, 42 Ill. A. 500; Lord v. Owen, 
35 Tl A.'3825' “yon! vy. Iayon,..d LIL. 
A. 434, 

Ind.—Langohr y. Smith, 81 Ind. 
495; Lowry v. Megee, 52 ind, 107. 

Iowa.—Long v. Furnas, 130 Iowa 
504, 107 NW 432; Lantz v. Ryman, 
102 Iowa 348, 71 NW 212; Cash _ v. 
Hinkle, 36 Iowa 623; Willmering v. 
McGaughey, 30 Iowa 205, 6 AmR 673; 
Pilmer v. Des Moines Branch State 
Bank, 16 Iowa 321. 

Kan.—Gowans v. Pierce, 57 Kan. 
180, 45 P. 586; Cross y. Thompson, 
DO Wan, Oe mocitk: youl 

Ky. —Green River Chemical Co. v. 
Rockport, 142 Ky. 609, 134 Sw 1164; 
oe Se v. McGee, 2 Bibb 321, 5 AmD 

Me.—Littlefield vy. Littlefield, 28 Me. 


180. 
Mas3.—Buffington v. McNally, 192 
Mass. 198, 78 NE 309; Violette v. 


Rice, 173 Mass. 82, 58 NE 144; Poole 
v. Massachusetts’ Mohair Plush Co., 
171 Mass. 49, 50 NE 451; Braney vy. 
Millbury, 167 Mass. 16, 44 NE 1060; 
Greenfield First Nat. Bank vy. Cof- 
fin, 162 Mass. 180, 38 NE 444; Goode 
v. Riley, 153-Mass. 585, 28 NE 228; 
Chemical Electric Light, etc., Co. 
v. Howard,’ 150 Mass. 495, 23 NE 
317; Flynn v. Bourneuf, 143 Mass. 
58 AmR 135; Black 
v. Bachelder, 120 Mass. 171; Davis v. 
Ball, 6 Cush. 505, 53 AmD 53; Brown 
v. Brown, 8 Metce. 5738; Allen y. Kings- 
buny, 16 Pick. 235; 


Mich.—Obenauer v, Solomon, 151 
Mich. 570, 115 NW _ 696; Chase v. 
Ainsworth, 135 Mich. 119, 97 NW 
404; Brown v. Schiappacasse, 115 
Mich. 47, 72 NW 1096; Trowbridge 
v. Dean, 40 Mich. 687. 

Minn.—Bell _ v. Mendenhall, 78 
Minn. 57, 80 NW _ 843. 

Mo.—Fruin v. Crystal R. Co., 89 


Mo. 397, 14 SW 557; Shickle v. Chou- 
teau, etce., Iron Co., 84 Mo. 161; Jen- 
kins v. Springfield Reduction, etce., 
Co., 169 Mo. A. 534, 154 SW 8382>% 
Pleadwell v. Missouri Glass Co., 160 
Mo. A. 585, 140 SW 935; Fischer v. 


[§§ 1600-1601 


‘what moneys may be due me,’’ 5! ‘‘when transit 
ear,’’ 52 **white oak timber,’ 158 «with reasonable 
dispatch, 754 “wholesale cost, 7755 “without dam- 
age,’’56 and ‘‘work.’’ 57 

(2) Words of Fixed Meaning. 
the words used are familiar and ordinary and not 
of technical use and have a well defined meaning, 
parol evidence is not admissible to explain them or 
give them a different meaning ;°* and even where the 


Where 


Merchants’ Dispatch Transp. Co., 13 
Mo. A. 133. 

N. H.—Goodwin vy. Goodwin, 59 N. 
H. 548; Pillsbury v, Locke, 33 N. H. 
96, 66 "AmD cid, 

N. J.—Smith v. Clayton, 29 N. J. L. 
357; Hartwell v. Camman, 10 N. J. 
Eq. 128, 64 AmD 448, 

N. Y.—Lossing v. Cushman, 195 
N. Y. 386, 88 NE 649 [rev 123 App. 
Div. 693, 108 NYS 368]; Armstrong 
v. Lake Champlain Granite Co., 147 
N. Y. 495, 42 NE 186, 49 AmSR 683 
[aff 24 NYS 1144]; Collender v. Dins- 
more, Y. 200, 14 AmR 224 
[rev 64 aa 457]; Ehle v. Chit- 
tenango Bank, 24 N. Y. 548; Beard- 
more v. Barry, 118 App. Div. 334, 
103- ‘NYS’ 353 -[aff’193° NO Y= 639, 986 
NE 1122]; Williams v. Gridley, 110 
App. Div. 525, 96 NYS 978 [aff 187 
N. Y. 526 mem, 79 NE 1119 mem]; 
Stillman v. Burfeind, 21 App. Div. 
13, 47 NYS 280; Hutchinson v. Root, 
2 App. Div. 584, 38 NYS 16 [aff 158 
N. Y. 681 mem, 52 NE 1124 mem]. 


N. C.—Collins v. Benbury, 27 N. C. 
118, 42 AmD 155. 
Or.—Abraham v. Cregon, ete., 


Co., 37 Or. 495, -60° P 899, 82 yea 
779, 64 LRA 391. 

Pa.—In re Kemerer, 251 Pa. 282, 
96 A 654; Hartley-Zeigler Co. v. Ba- 
con;! 251) Paili8i796) Aw25T: Work 
Haven Water, etc., Co. v. American 
Phosphorus Co., 229 Pa. 194, 78 A 
95; Burton y. Forest Oil Co., 204 Pa. 
349, 54 A 266; Weisenberger v. Har- 
mony F. & M. Ins. Co., 56 Pa. 442; 
Lipper Mfg. Co. v. Morris, 58 Pa. 
Super. 611; Com. v. Cashman, 32 Pa. 
Super. 459; In re Gulf Creek Bridge, 
3 Del. Co. 172. 

7 C.—De Camps v. Carpin, 19 S.C. 

Tenn.—Bachman v. Roller, 9 Baxt. 
409, 40 AmR 97; Mills v. Faris, 12 
Heisk. 451. 

Tex.—Morrison y. Hazzard, 99 Tex. 
583, 92 SW 3:3; Farley v. Deslonde, 
69 Tex. 458, 6 SW. 786; Latham Go, 
Vv.) ;Louer,  (Ciy. ) A.) 176. SW 59205 
O’Connor v. Camp, (Civ. A.) 158 SW 
203; Lehmann y. Medack, (Civ. A.) 
152 SW 438; Reagan v. Bruff, 49 Tex. 


Civ. A. 226,108 SW. 185; West. v. 
Herman, 47 Tex. Civ. A. 131, 104 SW 
428; Dakota Bldg., ete, Assoc. v. 
Hamm, (Civ. A.) 36 SW 318. 
Vt.—Cilley_v. Bacon, 88. Vt. 496, 
93 A 261; Groot v. Story, 44 Wt. 
200; St. Martin v. Thrasher, 40 Vt. 


460; Butler v. Gale, 27 Vt. 739; Her- 
rick v. Noble, 27 Vt. 1. 

Va.—Bowyer v.- Martin, 6 Rand. 
(27 Via.) 5215; 

Wash.—Rich v. Ryan, 103 Wash. 
474, 175 P 32; Armstrong vy. Wheeler, 
86 Wash. 251, 150 P 5; Robinson v. 
Taylor, 68 Wash. 351, 123 P 444, 
AnnCasi913BE 1011. 

Wis.—Neff v. Rubin,.161 Wis. 511, 
154 NW 976; Lippert v. Saginaw 
Milling Co., 168 Wis. 512, 84 NW 831; 
Williams y. Stevens Point Lumber 
Co., 72 Wis. 487, 40 NW 154. 

Eng.—New Zealand Bank vy. Simp- 
Son, 119009. Av -Gi, 1826 Oley, Col- 
lyer, 16 Ch. D. 718; Charlton v. Gib- 
Son, Lea. 66... .451" 140 CL. b4te 
Nichol v. Godts, 10 Exch. 191, 156 
Reprint 410; Drummond y. Atty.- 
Gen., 2 H. L. Cas. 868, 9 Reprint 837; 
Abbott v., Bates, 43 Jay Je Cove o0t 
Beacon F., etc., Ins. Co. v. Gibb, 1 
Moore P. C. N. S. 73, 15 Reprint 630; 
Smith v. Jeffryes, 15 M. & W. 561, 
153 Reprint 972; Doe vy. Birch, 1 M. 
& W. 402, 150 Reprint 490. : 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1601-1602} 


words used are of a technical nature, or are con- 
fined to commercial parlance, if they have a fixed 
meaning among those to whom they are familiar, 
extrinsic evidence cannot be admitted to give them 


a different meaning.®® 


This principle has heen applied to exclude extrin- 
sic evidence of a large number of words and phrases, 
among which may be mentioned ‘‘acceptable to the 
engineer,’’ °° ‘‘appurtenances,’’ ®! ‘‘as soon as pos- 
sible,’’ °? “‘burlap sacks,’’ & ‘‘ear,’’ ® ‘cellar,’ 
‘“eurrency of this state,’’?®* ‘‘current funds,’’ % 
““deal,’’ °8 ‘‘deliver,’’ ®® ‘‘demonstration,’’ 7 ‘‘dol- 
insured,’’ 78 


lars;27'72\)$* estate,?’.72 


‘fully 
hished,7/7*, po * 


good quality,’’ 75 


‘‘oross,?? 7 ‘half’? 78 help,?? 7 ‘“‘home,’? 8° ‘in- 
testate,’’ ®1 ‘‘legal representatives,’’ 8? ‘‘legitimate 
railroad purposes,’’ ®* ‘‘liabilities,’’ 84 ‘‘made use- 
‘‘manufacturing — business,’’ 8¢ 
value,’’ ®7 ‘‘more or less,’’ 88 ‘‘New York state eur- 
reney,’7** ““north half,7?.°°. “Cpaid,’”®»§*par bank 


ful,” 8 


Newfoundl.—Thomas  v. Marine 
Ins. Co., 4 Newfoundl. 173. 

[a] The use cf the same word to 
express different meanings does not 
create such an ambiguity in the con- 
tract as to let in parol proof, if it 
appears by the context of the con- 
tract itself in which particular sense 
the parties used the disputed word. 
Mellen -v. Ford, 28 Fed. 639. 

59. Ill—Chicago Pertland Cement 
Co. v. Hofman, 168 Ill. A. 71. 


Me.—Keeling-Easter Co. v. Dunn- 
ing, 113 Me. 34, 92 A 929. 
Mo.—Pleadwell v. Missouri Glass 


Co., 151 Mo... A: 51, 181:SW 941. 
Tenn.—Bachman y,. Roller, 9 Baxt. 


409, 40 AmR 97, 

Vt.—Grout v. Moulton, 79 Vt. 122, 
64 A 453; St. Martin v. Thrasher, 
40 Vt. 460. 

60. United Engineering, etc,, Co. 
v. Broadnax, 136 Fed. 351, 69 CCA 


177 [aff 128 Fed. 649, and certiorari 
den 197 U. S. 624, 25 SCt 800, 49 L. 
ed. 911] (proposal to furnish granite 
for bridge construction). 

61. Johnson y. Nasworthy, (Tex. 
A.) 16 SW. 758. 

62. Williams v. Gridley, 110 App. 
Div. 525, 96 NYS 978 [aff 187 N. Y. 
526 mem, 79 NE 1119 mem]. 

63. Keeling-Easter Co. v. Dunning, 
113 Me. 34,.92 A 929. 

64. Fowler Utilities Co. v. Chaf- 
fin Coal: Co., 43 Ind. A. 438, 87 NIE 
689. 

65. Lossing v. Cushman, 195 N. Y. 
386, 88 NE 649 [rev 123 App. Div. 


693, 108 NYS 368]. 
66. Cockrill v. Kirkpatrick, 9 Mo. 
697. But. compare Pilmer vy. Des 


Moines Branch State Bank, 16 Iowa 
321 (cited supra § 1600). 

67. Galena Ins. Co. vy. Kupfer, 28 
Tll. 332, 336, 81 AmD 284 (“This term 
is well defined, is used in its ordinary 
sense, and is well and generally un- 
derstood by all classes of business 
men. Words having a _ well-defined 
‘specific meaning, imparting the in- 
tention of the parties, cannot be al- 
tered, limited, or enlarged in their 
meaning, by extrinsic evidence’). But 
compare Haddock v. Woods, 46 Iowa 
433 (cited supra § 1600). 


68. Greenfield First Nat. Bank v. 
Coffin, 162 Mass. 180, 38 NE 444. 
69. Lippert v. Saginaw Milling Co., 


108 Wis. 512, 84 NW 831 (contract of 
sale). But see supra § 1600. 
70, Grout v. Moulton, 79 Vt. 122, 


64 A 453. 
71. Howes v. Austin, 35 Ill. 396; 
Veeche v. Grayson, 1 Mart. N. S. 


(J.a.) 133; Noe v. Hodges, 3 Humphr. 
(Tenn.) 162. 

[a] United States or Confederate 
money.—It has frequently been held 
that the use of this term in a con- 
tract or other writing, executed in 
‘he Confederate states during the 
Civil War, might be explained by 
parol -evidence to show whether 


EVIDENCE 


notes, ’’ 9? 
train,’ 94 


196 
tax, 


like manner.’’ ?® 


[§ 1602] (3) 


‘“‘fur- | which are of a 


66 9976 
grandson, 


““market 


Words having 


United States or Confederate money 
was intended. Atlantic, etc., R. Co. 
v. Carolina Nat. Bank, 19 Wall. (U. 
S.) 548, 22 L. ed. 196; Thorington v. 
Smith, 8 Wall. (U. S.) 1, 19 L. ed. 
361; Bryan vy. Harrison, 76 N. C. 360; 
Neely v. McFadden, 2 S. C. 169; Aus- 
tin v. Kinsman, 34 S. C. Eq. 259; 
Stewart v. Smith, 3 Baxt. (Tenn.) 
231; Carmichael vy. White, 11 Heisk. 
(Tenn.) 262; Taylor vy. Bland, 60 Tex. 
29; Johnson v. Blount, 48 Tex. 38; 
Sexton v. Windell, 23 Gratt. (64 Va.) 
534; Calbreath v. Virginia Porcelain, 
ete., Co., 22. Gratt. (63 Va.); 697. Con- 
tra Hill v. Erwin, 44 Ala. 661; Roane 
v. Green, 24 Ark, 210. 

72. In re Kemerer, 251 Pa. 282, 96 
A 654; O’Connor v. Camp, (Tex. Civ. 
A.) 158 SW 208. 

73. Kentucky Wagon Mfg. Co. v. 
People’s ;Supply €o.,.7°77, S.C. 927 57 
SE 676, 122 AmSR 540 (this term, 
as used in an insurance policy, can- 
not be shown by parol to mean in- 
sured to three. fourths of the value 
of the property, as this would amount 
to a contradiction of the writing). 

74. McConnell v. Gordon Constr. 


Co., (Wash.) 178 P 823 (construction 
contract). , 
75... Allen, mv. -sNothern,>»121.- Ark: 


150, 180 SW 465. 

76. Doe v. Taylor, 6 N. B. 525. 

77. Lipper Mfg. Co. vy. Morris, 58 
Pa. Super. 611 (in an action for 
goods sold and delivered under a 
written contract, defendant cannot as- 
sert that he understood the word 
“sross” to mean ‘‘dozen” and on that 
basis made the contract). 


78. Butler v. Gale, 27 Vt. 739. 

79. Hooker v. Hyde, 61 Wis. 204, 
21 NW 52 (agreement to pay a person 
a certain sum if he wiil ‘help’ to 
sell certain lands). 

80. Day v. Towns, 76 N. -H. 200, 
81 A 405. 

81. Wilson v. Wilson,. 268 Ill. 270, 
109 NE 36. 

82. Sullivan vy. Louisville, etc. R. 
Co., 138 Ala. 650, 35'S 694. 


83. Abraham v. Oregon, etc. R. 
Co., 37 Or. 495, 60 P 899, 82 AmSR 
779, 64 LRA 391. 

84. Lloyd v. Sturgeon Falls Pulp 
Co., 85 L. T. Rep. N. S. 162. 

85. Davis v. Ball, 6 Cush. (Mass.) 
505, 58 AmD 58. 

86. Green River Chemical Co. v. 
Rockport, 142 Ky. 609, 134 SW 1164. 

87. Bockian v. United Candy Co., 
STING emus st, LO2 An 393. 

88. Beardmore v. Barry, 118 App. 
Div. 334, 103 NYS 353 [aff 193 N. Y. 
639, 86 NE 1122] (contract for the 
sale of land described by courses and 
distances, and reciting “said dimen- 
sions being more or less’’). 

89. Ehle v. Chittenango Bank, 24 
Nip etrotse 

90. Robinson y. Taylor, 68 Wash. 
351, 123 P 444, AnnCasi913E 1011. 

91.. Latham. Co. v. Louer, (Tex. 


‘“passenger 
‘‘placing,’’? 95 ‘‘plans,’’ 9° 
‘‘quality guaranteed,’’ °8 ‘‘returned for repairs,’’ °° 
‘‘ridge or hill,’’1 ‘‘satisfactory demonstration,’’ 2 
‘“season,’’* ‘‘ship timber,’’?* ‘‘sound,’’> ‘special 
‘* stock 
‘*strand,’’® ‘‘to be forwarded,’’® ‘‘unavoidable 
accident,’’?° ‘‘vigoruusly push,’’?) ‘‘watchman’s 
clause,’’ 12 ‘‘well,’’? +8 ‘‘wood,’’!4 and ‘‘workman- 
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elevator,’’°* “passenger 


6c 9997 
plant, 


rbebey & 


guaranteed true to name, 


Technical Language. Where a 


written instrument contains words or expressions, 


technical nature, being connected 


with some art, science, or occupation, and unintel- 
ligible to the common reader, yet’susceptible of a 
definite interpretation by experts, parol evidence is 
admitted for the purpose of explaining the lan- 
guage used and thus effectuating the intention of the 
parties through the medium of their own language.'*® 


both popular and technical mean- 


Civ. A.) 176 SW 920. 

92. Bachman vy. Roller, 9 Baxt. 
(Tenn.) 409, 40 AmR 97. 

98. Wilmarth y. Pacific Mut. L. 
Ings, Coz, L68. (Cals 636) 143 aps gear 
AnnCas1915B 1120. 

94, Nadler v. Illinois Commercial 
Men’s Assoc., 188 Ill. A. 459 (by-law 
of a mutual benefit association pro- 
viding for the payment of indemnity 
in case of death of member while rid- 
ing as passenger on passenger train). 

95. Heiberger v. Johnson, 34 App. 
Div. 66, 53 NYS 1057 (used in refer- 
ence to a loan), 

96. Hartley-Zeigler Co. v. Bacon, 
251 Pa.- 8%, 96 A 257 (contract * to 
furnish material and perform labor 
in connection with concrete work of 
garage). 
fee Middleton v, Flanagan, 25 Ont. 

98. Union Selling Co. v. Jones, 128 
Fed. 672, 68 CCA 224. 

99. Edwin B. Stimpson Co. y. Chi- 
cago, ete., R. Co., 164 NYS 68. 

1. Cilley v. Bacon, 88 Vt. 496, 93 
A 261 (reservation of timber). 


2. Grout v.’ Moulton, 79 Vt... 122, 
64 A 453. 

8. Buffington v. McNally, 192 
Mass. 198, 78 NE 309 (lease of a 


dance hall). But compare Purdom 
Naval Stores Co. v. Knight, 129 Ga. 
590, 59 SE 433 (cited supra § 1600). 

4. Pillsbury v. Locke, 33 N. H. 96, 
66 AmD 711. 

5 Thompson y. Pruden, 18 Oh. 
Cir. Ct. 886, 4 Oh. Cir. Dec. 20 (war- 
ranty of a horse). 

6. Pleadwell v. Missouri Glass Co., 
(Mo. A.) 140 SW 9385, 151 Mo. A. 
51, 1381 SW 941. 

7. Burge v. Albany Nurseries, Inc., 
176 Cal. 313, 168 P 348 (contract for 
sale of fruit trees). 


8. Stillman vy. Burfeind, 21 App. 
Div. 138, 47 NYS 280. 
9. Fischer vy. Mechants’ Dispatch 


Transp. Co., 138 Mo. A. 133 (contract 
of carriage), : 

10. Neff v. Friedman, 32 N. Y. Su- 
per. 607. 

I. -Lord'v., Owen, 35 il; A. 4382 
(contract with reference to right to 
manufacture and sell patent medi- 
cine). 

12. Kentucky Vermillion Min., etc., 
Co. v. Norwich Union F, Ins. Soe., 
146 Fed. 695, 77 CCA 121 (insurance 
policy on concentrating plant). 


13. Strong v. Waters, 27 App. Div. 
299, 50 NYS 257. 
14. Thomas y. Marine Ins. Co., 4 


Newfoundl. 173. 

15. Armstrong v. Wheeler, 
Wash. 2541,/150 P 5. 

16. U. S.—Webster Loom Co, v. 
Higgins, 105 U. S. 580, 26 L. ed. 1177; 
Robinson vy. U. S8., 13 Wall. 363, 20 
L. ed. 653; Salmon Falls Mfg. Co. v. 
Goddard, 14 How. 446, 14 L. ed. 4938; 
Livingston v. Maryland Ins. Co., 
Cranch 506, 3,L. ed, 421; Orvis, v. 
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ing. It is not necessary in order that this rule may 
apply that the word or phrase should have no fixed 
meaning in ordinary usage, for even though it has 


British American Cotton Co., 242 Fed. 
835,155 CCA 423; Vandevort  v. 
Thompson- -Starrett Co., 182 Fed. 875 
{aff 187 Fed. 805, 109 CCA 565]; Mc- 
Keefrey v. Dimmick, 166 Fed. 3870; 
Balfour v. Wilkins, 2 F. Cas. No. 807, 
5 Sawy. 429; Fenlon v. U. S., 17 Ct. 
GClimls Se 

Ala.—Atlantic Coast Line R. Co. v. 
Dahlberg Brokerage Co., 170 Ala. 617, 
54 S 168; Mouton v. Louisville, etc., 
RCo. 128 Ala. 537, 29 S 602; Jones 
v. Anderson, 76 Ala. 427; McClure v. 
Cox, 32 Ala. 617, 70 AmD 552. 

Ark.—Davis v. Martin Stave Co., 
113 Ark. 325, 168 SW 553; Paepecke- 
Leicht Lumber Co. vy. Talley, 106 
Ark. 400, 153 SW 833; Finn v. Cul- 
berhouse, 105 Ark. 197, 150 SW 698. 

Cal.—Gardiner v. McDonogh, 147 
Cal. 318, 81 P 964; Myers v. Tibbals, 
72 Cal. 278, 18 P 695; Reynolds v. 
Jourdan, 6 Cal. 108; California Can- 
neries Co. v. Canton Ins. Office, 25 
Cal. A. 308, 143 P 549; Whitney v. 
Aronson ect. CalswA.. 9; oLs0ie PR, i700: 
Scudders-Gale Grocery Co. v. Greg- 
oy Wrwit Co. WeCalzeA. -ooon 90 ce, 
978. 

Colo.—San Miguel Cons. Gold Min. 
Co. v. Stubbs, 39 Colo. 359, 90 P 842. 

Conn.—Harlow vy. Parsons Lumber, 
etc., Co., 81 Conn. 572, 71 A 734; Nor- 
man Printers’ Supply Co. v. Ford, 
77-Conn, 461, 59 “A499; Parker v. 
Selden, 69 Conn. 544, 38 A 212; In 
re Curtis-Castle Arbitration, 64 Conn. 
501, 30 A 769, 42 AmSR 200; Hatch 
a Douglas, 48 Conn. 116, 40 AmR 

4. 


Fla.—Hinote y. Brigman, 44 Fla. 
589, 33 S 303 
Ga. —Louisville, CLOG eit ICO ve 


Southern Flour, etc., Co., 136 Ga. 538, 
71 SE 884; Brackett . Americus 
Grocery Co., 127 Ga. 672, 56 SE 762; 
Daniel v. Maddox-Rucker Banking 
Co., 124 Ga. 10638, 538 SE 573; Cannon 
v. Hunt, 116 Ga. 452, 42 SE 734; Dix- 
on v. Central of Georgia R. Co., 
110 Ga. 178, 35 SE 369; Maynard v. 
Render, 95 Ga. 652, 23 SE 194; At- 
lanta v. Schmeltzer, 83 Ga. 609, 10 
SE 543; Goodman y. Henderson, 58 
Ga. 067. 

Ill.—Steidtmann vy. Joseph Lay Co., 
234 Ill. 84, 84 NE 640; Elgin v. Jos- 
lyn, 136 Ill. 525, 26 NE 1090; Packard 
v. Van Schoick, 58 Ill. 79; Myers v. 
Walker, 24 Ill. 133; Bissell v. Ryan, 
23 Ill. 566: Broadwell v. Broadwell, 
6 Ill. 599; C. L. Bray Lumber Co. 
v. Scharmer, 198 Ill. A. 193; Toledo, 
ete., R. Co. v. Hast St. Louis, etc., 
Rr Coy LO il AS 2305" "American 
Heating, etc., Corp. v. Salomon; 195 
Til. A. 297; Steidtmann vy. Joseph 
May eCo;, 160 Ill. A. 157; Dornfeld- 
anor’ Co. v- Volkmann, 138 Ill. A. 
421. 

Ind.—Prather v. Ross, 17 Ind. 495; 
Gele v. Leach, 47 Ind. A. 341, 94 NE 

Iowa.—Becker v. Churdan, 175 
Iowa 159, 157 NW 221; Dillow v. 
Monticello, 145 Iowa 424, 124 NW 
186; Grasmier v. Wolf, 909 NW 813; 
Wood v. Allen, 111 Iowa 97, 82 NW 
451; Cash v. Hinkle, 36 Iowa 623; 
Steyer v. Dwyer, 31 Iowa 20; Will- 
mering v. McGaughey, 30 Iowa 205, 6 
AmR 673. 

Kan.—Missouri, etc., R. Co. v. Mis- 
souri Pac. R./Coy loseikani tL, 17'5> P 
97; Seymour v. Armstrong, 62 Kan. 
720, 64 P 612; McGrath y. Crouse, 
6. Kanes Ao 0%;''50, P= 969 

Ky.—Nolin Milling Co. v. White 
Grocery Co., 168 Ky. 417, 182 SW 
191; Tennant Land Co. vy. Nordeman, 
148 Ky. 361, 146 SW 756. 

Md.—Aatna Indemn. Co. v. Waters, 
210 Md. 6738, 73 A 712; Williams v. 
Woods, 16 Md. 220. 

Mass.—Hebb vy. Welsh, 185 Mass. 
335, 70 NE 440. 

Mich.—Brown y. Bartlett, 201 Mich. 
268, 167 NW 847; MacKinnon Boiler, 


| St. Louis Car Co., 
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ete., Co. v. Central Michigan Land 
Co., 156 Mich. 11, 120 NW 26; Dages 
v. Brake, 125 Mich. 64, 883 NW 1039, 
84 AmSR 556. 

Minn.—St. Paul, etc., Trust Co. v. 
Harrison, 64 Minn. 300, 66 NW 980; 
Winona v. Thompson, 24 Minn. 199. 

Mo.—Moran Belt, etc., Mfg. Co. v. 
2LOe PLO oy, eLOo 
SW 47; Heyworth v. Miller Grain, 
etc., €o.,. 174 Mo. 171; 73, SW 498; 
Evans v. Western Brass Mfg. Co., if8 
Mo. 548, 24 SW 175; Singleton v. 
St. Louis Mut. Ins. Co., 66 Mo. 63, 
27 AmR 321; Elliott v. Secor, 60 Mo. 
163; Kimball v. Brawner, 47 Mo. 398; 
Blair v. Corby, 37 Mo. 313; Soutier v. 
Kellerman, 18 Mo. 509; J. C. Lysle 
Milling Co. v. Sharp, (A.) 207 SW 
72; Dinuba Farmers’ Union Pack- 
ing Co. v. J. M. Anderson Grocer 
‘Cor, 193) Mom Ase 286; 7182) Siw 10365 
Wilson-Reheis-Rolfes Lumber Co. y. 
Ware, 158 Mo. A. 179, 1388 SW 690; 
Wilcox v. Baer, 85 Mo. A. 587; Sharp 
v. Sturgeon, 66 Mo. A. 191; Storck 
v. Mesker, 55 Mo. A. 26; Cole v. 
Skrainka, 37 Mo. A. 427; Connable v. 
Clark, 26 Mo. A. 162. 

Mont.—Cambers y. Lowry, 21 Mont. 


478, 54 RP 816, 
N. H.—Farnum vy. Concord Horse 
R.-Co., -66. (N. Hs 569729 AS 541. 


N. J.—Calumet Constr. Co. v. Ho- 
boken Bd. of Education, 78 N. J. L. 
CG. O71 9s. Soar ten Oo VON et Chee eG yells 
ChamplinY vi? Church, 76) Ned. Tos/558, 
70 A 1388, 19 LRANS 261; Halsey v. 
Adams, 63 N, J. L. 330; New Jersey 
Zine Co. v. Boston Franklinite Co., 
15 N. J. Eq. 418; Hartwell v. Cam- 
man, 10 N. J. Eq. 128, 64 AmD 448. 

N. Y.—Newhall v. Appleton, 114 
NAYS 140)- 21> NE 105)°3" BRA. 1859: 
Collender v. Dinsmore, 55 N. Y. 200, 
14 AmR 224 [rev 64 Barb. 457]; Bis- 
sel v. Campbell, 54 N. Y. 353; Walls 
v. Bailey, 49 N. Y. 464, 10 AmR 
407; Colwell v. Lawrence, 38 N. Y. 
71, "36 HowPr 306 [aff 388 Barb. 643, 
24 HowPr 324]; Dana vy. Fiedler, 
12 N. Y. 40, 62: AmD 130; Sholl v. 
Prince Line, 109 App. Div. 591, 96 
NYS 368; Britton v. Marks, 105 App. 


Div. 85, 93 NYS 828; O’Connor v. 
Green, 60 App. Div. 453, 69 NYS 
1097; McIntésh vy. Miner, 53 App. 


Div. 240, 65 NYS 785; Hutchinson vy. 
Root, 2 App. Div. 584, 38 NYS 16 
[aff 158 N. Y. 681 mem, 52 NE 1124 
mem]; Behrman vy. Linde, 47 Hun 
530; Stroud v. Frith, 11 Barb. 300; 
Eneas v. Hoops, 42 N. Y. Super. 517; 
Rodger v. Toiletteas Co., 37 Mise. 779, 
76 NYS 940; H. Leonard Simmons 
Co. v. Goldfarb, 150 NYS 547; Lucas 
EE. Moore Stave Co. v. M. Mosson Co., 
126 NYS = 79; Wachtershauser v. 
Smith, 10 NYS 535; Hinton v. Locke, 
5 Hill 437. 

N. C.—Willis v. Garrett Constr. Co., 
152 N. C. 100, 67 SE 265 


Or.—Henry v. Harker, 61 Or. 276, 
118 P 205, 122 P 298; Barnes v. Lei- 
digh, 46 Or.: 43, 79 P 51; Brauns v. 


Stearns, 1 Or, 367. 

Pa.—Hyde, etc., Amusement Co. v. 
Safe Deposit, etc., Co., 247 Pa. 146, 
93 A 285; William M. Roylance Co. 
v. Descalzi, 248 Pa. 180, 90 A 55; 
Miller v. Wiggins, 227 Pa. 564, 76 A 
711, 19 AnnCas 942; Lovering v. Mil- 
ler, 218 Pa. 212, 67 A 209; Edmonds 
v. Connellsville First Nat. Bank, 215 
Pa. 547, 64 A 671; Miller v. McKees- 
portyete Ry Oo. £79) Pas 300; some 
Zo, Carey) var bright mo8e teas aes 
Weisenberger v. Harmony F. & M. 
Ins, » Co. '56) “Par 1442: “Brown. |v, 
Brooks, 25 Pa. 210; Wingate v. Me- 
chanics’ Bank, 10 Pa. 104; Herler v. 
Pierce, 50 Pa. Super 568; Glatfelter 
v. Mendels, 46 Pa. Super. 562; J. S. 
Strafford Pub. Co. v. Stetson, 41 Pa. 
Super. 560; A. T. Hagen Co. v. Green- 
wood, 27 Pa. Super. 239; Glenn vy. 
Strickland, 21 Pa. Super. "88; Adams 
v. Lake, 2 WklyNC 228. 
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such a meaning, yet if it also has a technical mean- 
ing in the language of commerce or art,‘? parol evi- 
dence is admissible to show that it was used in the 


S. C.—Forbes v. Pearson, 87 S. C. 
67, 68 SE 964. 

Tenn. —Fry v. New York Provident 
Sav. L. Assur. Soc., (Ch. A.) 38 SW 
1A e Dorris v. King, (Ch.) 54 SW 

83. 

Tex.—Dewees v. Lockhart, 1 Tex. 
535; Frost v. Martin, (Civ. A.) 2038 
sw 72; Southern Gas, etc., Engine 
CoA. Adams, (Civ."A4))/169 Sw 1148; 
Missouri, ete., Ed COAING We, Bord, 
21 Tex, Civ. iS 691, 53 SW 587; Bren- 
neman vy. Bush, (Civ. A.) 30 SW 
699. 

Vt.—Ward v. Preferred Acc. Ins. 
Co., 80 Vt. 321, 67 A 821; New Eng- 
land Granite Works yv. Bailey, 69 Vt. 
257, 37 A 1043; St. Martin v. Thrash- 


er, 40 Vt. 460; Butler v. Gale, 27 
vt. 739; Hart v. Hammett, 18 Vt. 
127. 


Va.—Pine Beach Inv. Corp. v. Co- 


lumbia Amusement Co., 106 Va. 810, 
56 SE 822. 
Wash.—Brown v. Bremerton, 69 


Wash. 474, 125 P 785; Schultz v. Sim- 
mons Fur Co., 46 Wash. 555, 90 P 
917. 

Wis.—Hesser-Milton-Renahan Coal 
Co. v. La Crosse Fuel Co., 114 Wis. 
654, 90 NW 1094; Chicago, etc., R. 
Co. v. Chicago, etc., R. Co., 113 Wis. 
161, 87 NW 1085, 89 NW 180; Bedard 
vee Bonville, 57 Wis. 270, 15 NW 
185. 

Eng.—Sutton vy. Ciceri, 15 App. Cas, 
144; Reg. v. Stoke Upon Trent, 5 Q. 
B. 303, 48 ECL 303, 114 Reprint 1263; 
Spicer v. Cooper, 1 Q. B. 424, 41 HCL 
608, 113 Reprint 1195; In re Leigh, 
6 Ch, D. 256; Ashforth v. Redford, 
Lh. Rois Ce P20 Bolderotive Hast 
India Co., 26 Beav. 316, 53 Reprint 
920, 1 De G. F. & J. 313, 45 Reprint 
380; Birch v. Depeyster, 4 Campb. 
385, 1 Stark. 210, 2 ECL 86; Leide- 
mann v. Schultz, 14 C. B. 38, 78 ECL 
38, 139 Reprint 17; Robertson y. Jack- 
son, 2 B. 412, 52 ECL 412, 135 
Reprint 1006; Symonds y. Lloyd, 6 
CABSINGS: 691, 95 ECL 691, 141 Re- 
print 622; Parker v. Ibbetson, 4 C. 
B. N. S. 346, 93 ECL 346, 140 Re- 
print 1118; Gorrissen vy. Perrin, 2 C. 
B. N. S. 681, 89 ECL 681, 140 Re- 
print 5838; Adams Vv. Peters, 2 Cr & 
K. 723, 61 ECL 723; Taylor v. Briggs, 
TNCa eae: 5255 12 ECU 712; Bradiey 
v. Newcastle Upon Tyne, 2 B. & B. 
427, 75 ECL 427, 118 Reprint 826; 
Lucas v. Bristow, E. B. & E. 907, 
96 ECL 907, 120 Reprint 747; Plaice v. 
Alleock, 4 F. & F. 1074; Allan v. 
Sundius, 1 H. & C. 123, 158 Reprint 
827; Schreiber v. Horsley, 11 Jur. N. 


S.. 675; “Hills vy. Evans, 8 Jur. N. S. 
5263 Myers: vy. Sarl, 7 Jur; NewS. 
973) -‘Budgay x: Sampson, 300 L., "T 


Rep. N. S. 262; Bissell v. Beard, 28 
L. DT. Rep. NYS: 740 isirklangd sy, 


Nisbet, 3 Macq. 766; Mackenzie v. 
Dunlop, 3 Macq. 22; Lewis v. Mar- 
shall, 7 M. & G. 729, 49 ECL 729, 135 


Reprint 293; Evans v. Pratt, 3 M. & 
G. 759, 42 ECL 396, 133 Reprint 1344; 
Juggomohun Ghose y. Manickchund, 
7 Moore, Indian App. 263, 19 Reprint 
308; Kirchner v. Venus, 12 Moore 
P. C. 361, 14 Reprint 948; Bowman 
v. Horsey, 2 M. & Rob. 85; Grant v. 
Maddox, 15 M. & W. 737, 153 Reprint 
1048; Chaurand y. Angerstein, Peake 
N. P. 48; Blunt v. Cumyns, 2 Ves. 
331, 28 Reprint 213; Baker y. Paine, 
1 Ves. 456, 27 Reprint 1140. 

N. S.—Halifax Automobile Co., Ltd., 
v. Redden, 48 N. S. 20, 15 DomLR 
34, 13 EastLR 436. 

Newfoundl.—Kent y. Christopher, 6 
Newfoundl. 147. 

17. Chase v. Ainsworth, 135 Mich. 
119, 97 NW 404. 

[a] Existence of a technical mean- 
ing must be shown.—Chase v. Ains- 
worth, 135 Mich. 119, 97 NW 404 
(where there was no evidence or 
offer to show that, the phrase in a 
memorandum of sale, “he to have ad- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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latter sense,18 and, if the court is satisfied that it 


was so used,!® extrinsic evidence 


explain what the technical meaning is.2° 
other hand the existence of a recognized technical 
meaning of a word or phrase does not preclude a 
showing that it was used in a colloquial sense, where 
the sense in which it is used is doubtful,21 or 
where the writing would be entirely meaningless if 
the word or phrase was given its strict technical 


meaning.?? 


An the application of the principle under consid- 
eration, extrinsic evidence has been admitted to show 
the meaning of a large number of words and phrases, 
among which may be mentioned ‘‘actual stone meas- 
ured in the wall,’’?* ‘‘Ad. Service consisting of: 
One Little Housemaid cut for each week,’’ ** ‘‘all 
‘“approximation,’’ 26 


right of way clearing,’’ 


vance for two weeks, ” had any def- 
inite trade meaning, testimony as to 
the meaning of that expression was 
properly excluded). 

18. Del.—Penn Steel Casting, etc., 
Co. v. Wilmington Malleable Iron Co., 
17 Del. 337, 41 A 2386. 

Ill. Myers v. Walker, 24 IH. 133; 
Toledo, etc., R. Co. v. East St. Louis, 
ete., R. Co., 197 Til. A. 230; American 


Heating, etc., Corp. v. Salomon, 195 
Dil. A.) 297%: 
Ind.—Rastetter v. Reynolds, 160 


Ind. 133, 66 NE 612; Jaqua v. Wit- 
ie é6te., 1Co0.55 106 sind, 5455-7 oN. 

Iowa.—Morrison Mfg. Co. v. Bry- 
son, 129 Iowa 645, 103 NW 1016, 106 
NW 1538. 

Mich.—Wolverine Lumber Co. v. 
Phecenix Ins. Co., 145 Mich. 558, 108 
NW 1088. 

Miss.—Haltiesburg Plumbing Co. v. 
Carmichael, 80 Miss. 66, 31 S 536. 

N. J.—Halsey v. Adams, 63 N. J. 
L. 330, 43 A 708; Hartwell v. Cam- 
man, 10 N. J. Eq. 128, 54 AmD 448. 

N. Y.—Collender y. Dinsmore, 55 
N. Y. 200, 14 AmR 224; Eneas v. 
Hoops, 42 N. Y. Super. 517. 

N. C.—Neal v. Camden Ferry Co., 
166 N. C. 5638, 82 SE 878. 

Oh.—Thompson vy. Pinden, 18 Oh. 
Cir. Ct. 886, 9 Oh. Cir. Dec. 857. 

S. Ci—Carolina, etc., R. Co. 
24 S. C. 124. 

Bonding, etce., Ins. 

(Civ. A.) 191 SW 


5 Ve 
Seigler, 
Tex.—General 
Co. v. McQuerry, 

858. 

Eng.—Clayton vy. Gregson, 5 A. & E. 
302, 31 ECL 628, 111 Reprint 1180, 
4 N. & M. 602, 30 ECL 600, Smith v. 
Wilson, 3 B. & Ad. 728, 23 ECL 319, 
110 Reprint 266; Beacon, L. ete., As- 
sur. Co. v. Gibb, 1 Moore P. C. N.S. 
73, 15 Reprint 630. 

Can.—Schollfield v. Leblond, 2 Rev 
deLegis 77. 

19. Holt v. Collyer, 16 Ch. D. 718. 

[a] he court must be satisfied, 
either from the instrument itself or 
from the circumstances of the case, 
that the word ought to be construed, 
not in its popular or primary signi- 
fication, but according to its second- 
ary or technical meaning, before evi- 
dence as to the latter meaning can be 
admitted. Holt v. Collyer, 16 Ch. D. 


718. 

20. Walker, 24 Ill. 
133; Toledo, etc., R. Co. v. East St. 
Louis, ete., R; Co., 197 Ill. A. 230. 

Ind.—Rastetter v. Reynolds, 160 

62 


Ind. 133, 66 NE 612. 
Kan.—Seymour v. Armstrong, 
Kan. 720, 64 P 612 [aff 10 Kan. A. 

10, 61.2: 675], : 

Ky.—Westinghouse Electric, ete., 
Co. v. Greenville Coal Co., 169 Ky. 
280, 183 SW 901. ; 

Mo.—Lebrecht v-. Miller, (A.) 192 
SW 1050. 

N. J.—Halsey v. Adams, 63 N. J. 
L. 330, 43 A 708. 

N. Y.—Eneas v.’ Hoops, 42 N. Y. 
Super. 517. 

Or.—Abraham vy. Oregon, etc. R. 
Co., 37 Or. 495, 60 P 899, 82 AmSR 
779, 64 LRA 391. 


Tll.— Myers v. 


EVIDENCE 


is admissible to 
On the 


age,’’ 36 


Grayson, 5 A. & 


Eng.—Clayton vy. 
BE. 31 ECL 6238, 111 Reprint 


302, 
1180. 

21. Missouri, etc., R. Co. v. Mis- 
souri Pac. R. Co., 103 Kan. 1, 175 P 
97; Brown vy. Bartlett, 201 Mich. 268, 
167 NW 847. 

22. Kohl vy. Frederick, 115 Iowa 
517, 88 NW 1055. 

23. Brenneman y. Bush; (Tex. Civ. 
A.) 30 SW 699 (as used in a con- 
tract for furnishing stone for a 
building, to designate the manner of 
measuring stone furnished). 

24. Buster Brown Co. v. North 
Mehornay Furniture Co., 140 Mo. A. 
707, 126 SW 988. 

25. Laine vy. Kennedy, 43 N. B. 
173 (railway construction contract). 

26. Neal v. Camden Ferry Covo., 
166 N. C. 568, 82 SE 878 (where a 
contract and _ specifications for a 
bridge provided that the estimate as 
to the piles was an approximation, 
evidence that “approximation” had a 
technical meaning in bridge construc- 
tion, and included only a variation of 
from three to five per cent, was ad- 
missible). 

27. Gardiner v. 147 
Cal. 313, 81 P 964. 

28. S. M. Hamilton Coal Co. v. 
New York, etc., Coal, ete., Co., 160 
Fed. 75, 87 CCA: 231. 

29. Paepcke-Leicht Lumber Co. v. 
Talley, 106 Ark 400, 153 SW 883. 

30. St. Paul, etc., Trust Co. v. Har- 
rison, 64 Minn. 300, 66 NW 980. See 
also Connable vy. Clark, 26 Mo. A. 
162 (where it was held that the words 
“sood breeder’ as applied to a jack 
were properly treatcd as a technical 
term which might be explained, but 
the court said that the words, if 
used separately, could be easily in- 
terpreted). Contra Cross v. Thomp- 
son, 50 Kan. 627, 32 P 357 (the words 
“breeder and foal getter’ are so fa- 
miliar and easily understood as to 
preclude the admission of evidence as 
to their meaning). 

81. Southern Fertilizer, ete, Co. 
v. Carter, 21 Ga. A., 282, 94 SE 310; 
Hyde, etc., Amusement Co. v. Safe 
Deposit, .etc., Co., 247 Pa. 146, 93 A 
285 (‘“burlesque” or “burlesque com- 
binations,” used in a written con- 
tract calling for the production of 
theatrical attractions); Billington v. 
Dare, 18 Pa. Dist. 61. 

32. Schultz v. Simmons Fur Co., 
46 Wash. 555, 90 P 917 (in the fur 


McDonogh, 


trade). 

33. Stroud v. Frith, 11 Barb. (N. 
Yi) 0300) 

34. Carstens y. Nut House, 96 


Wash. 50, 164 P 770 (contract for 
commissions on sales of peanuts). 
35. Todd v. Howell, 47 Ind. A. 665, 
95 NE 279 (contract for carpenter 
work). 
36. Behrman y. Linde, 47 Hun (N. 
Yee os0s” 
37. Carey v. Bright, 58 Pa. 70. 
38. Dominion Trading Co., Inc., 


v. Kronman & Co., Inc., 170 NYS 219 
(evidence admissible to show that 
the word “confirm,” in a letter in re- 
‘ply to an offer to sell onions, wherein 


[22C.5.] 1205 


‘*Bayo,’’ 27 ‘Big Vein Cumberland ecoal,’’ 2% ‘board 
measure,’’ 2° ‘‘breeder,’’ 8° ‘‘burlesque,’’ *! ‘“busy 
season,’’ 5? ‘‘eabinet and mahogany door making,’’ 
‘‘ear,’’ 84 ‘carpentry and timbers,’’*> ‘‘eold stor- 
‘eolhiery,’’ 37 
flax,’’ 8° ‘‘dangers of the river,’’ 4° ‘‘dry salt,’’ 4 
‘dull season,’’ 4 ‘‘equipment,’’ 43 ‘‘execavated and 
repaired,’’** ‘‘feed privileges,’’ 45 ‘‘flagging,’’ #6 
‘*floor slab,’’ #7 ‘‘four dollars an order,’’ 4% ‘‘fully 
equipped,’’ 4° ‘‘furnishing trade,’’*° ‘‘furring,’’ > 
‘‘Geneva washed furnace coke,’’5? ‘‘good, hard 
brick,’’ >? ‘‘guaranteed basis 70¢,’’ *+ ‘‘handle,’’ 5° 
‘‘heater charges,’’ °° ‘‘hewn timber, to average one 
hundred and twenty feet, and class B. No. 1 
good,’’>* ‘‘horse power,’’®. ‘‘keep them out,’’ 5° 
‘‘levels,’’ ®° ‘‘lighterage free,’’ *! ‘‘loose delivered 
Bennettsville,’’ ®* ‘‘margins to cover any decline 


“*confirm,?? 38. <4 


crop. of 


the buyer wrote: “We herewith con- 
firm your offer,’ ete, has in the 
produce trade the meaning of “ac- 
cept’). 

39. Goodrich vy. Stevens, 
CN: Y¥)' 72303 

40. MeClure.v. Cox; 32 “Ala; cGgh7; 
70 AmD 552 (bill of lading for steam- 
boat transportation). 

41. Forbes vy. Pearson, 87 S. C. 67, 
68 SE 964. 

42. Schultz v. Simmons Fur Co., 
46 Wash. 555, 90 P 917 (in the fur 
trade). 

43. Bligh v. Lafler, 91 Or. 588, 178 
P 353, 179 P 238 (contract for sale 
of theater equipment). 

44. Miller v. McKeesport, etc., R. 


5 Lans. 


|Co., 179 Pa. 350, 36 A 287 (railroad 


construction contract). 

45. Missouri, etc., R. Co. v. De 
Bord, 21 Tex. Civ. A. 691, 53 SW 587 
(waybill accompanying a shipment of 
cattle which had noted upon it “with 
feed privileges” at an intermediate 
point). 

46. Toledo, etc., R. Co. v. East St. 
Louis; “ete. IR. (Cou 19 Gall A230 
(contract between railroads with ref- 
erence to the right of one railroad 
to cross the tracks of the other as 
grade). 

47. ANtna Indemn. Co. v. Waters, 
110 Md, 6738, 73 A) 712. 

48. Newhall v. Appleton, 49 N. Y. 
Super. 238 (contract of employment 
to canvass for a serial publication). 

49. Halifax Automobile Co., Ltd., 
v. Redden, 48 N. S. 20, 15 DomLR 34, 
13 EastLR 436 (used with reference 
to an automobile). 

50. Wi'kes v. Stacy, 113 Ark. 556, 
169 SW 796. 

51. Lasar Mfg. Co. v. Pellegrenn 
Constr., ete., Co., 179 Mo. A. 447, 163 
SW 691 (building contract). 


52. McKeefrey v. Dimmick, 166 
Fed. 370. 
53. Felter v. Claffy, 12 NYSt 625 


{aff 120 N. Y. 627 mem, 24 NE 1096 
mem]. 

54. J. C. Lysle Milling Co. v. 
North Alabama Grocery Co., (Ala.) 
77 S 748 (contract for sale of flour). 

55. San Antonio L. Ins. Co. v. Grif- 
fith, (Tex. Civ. A.) 185 SW 335 (in 
relation to premium notes in contract 
employing insurance agent). 


56. Ross v. Maine Cent. R. Co., 
114 Me. 287, 96 A 223. 
57. Jones v. Anderson, 76 Ala. 


427, 82 Ala. 302, 2S 911. 

58. Southern Gas Engine Co. v. 
Adams, (Tex. Civ. A.) 169 SW 1143. 

59. Morrison Mfg. Co. v. Bryson, 
129 Iowa 645, 103 NW 1016, 106 NW 
153 (contract by salesman to take 
charge of certain cultivators on 
which he should have a commission 
to the extent that he could “keep 
them out” with the dealers to whom 
they had been sold). 

60. Douglass v. Morrisville, 89 
Vt. 393, 95 A 810 (plan for construc- 
tion of dam). 

61. Ross v. Maine Cent. R. Co. 
114 Me. 287, 96 A 223. 

62. Forbes v. Pearson, 87S. C. 67, 
68 SE 964. 


1206 (22C. J. 


in the market shall be deposited by the buyer | 


promptly on demand of the seller, and the failure 
to deposit same promptly shall entitle the seller to 
elose out his contract and hold the buyer for any 
loss,’?*3 ‘“mason work,’’ °* ‘‘mereantile measure- 
ment,’’?® ‘‘merchantable lumber, mill run,’’ % 
“‘modern asphalt roadway,’’°’ ‘‘noiseless: steam 
motors,’’*8 ‘“No. 2 or better’’ grade of lumber,*? 
‘*number / common basswood,’’?° ‘fon margin,’’ 
“‘QOuteault Service De Luxe,’’?? ‘‘privilege,’’ 
“‘properly brickwork,’’ “+ ‘‘quantity guaranteed,’’ 7° 
“‘yeoular engagement,’’ 7° ‘‘regular season,’’ 7" ‘‘re- 
insuranees,’’7® ‘‘retorts,’’*® ‘‘right of way clear- 
ing,’’®° ‘‘roof slab,’’ *! ‘‘saw timber,’’ ®? ‘‘sea let- 
ter,’’®3 ‘‘season’’ in contracts of employment,** 


EVIDENCE 


° 


[$§ 1602-1603 


blood,’’ 88 ‘‘standard 1905,’’ 8° ‘‘subject to Louis- 
ville terms,’’ °° ‘‘subject to strikes,’’ 1 ‘‘switch- 
ing,’’?®? ‘terms: Dryer, net sixty days,’’ °° ‘‘the- 
atrieal season,’’ ®t ‘‘to be invoiced as per the 
following cost’ mark,’’®® ‘‘tontine policy,’’ °° 
‘‘transfer,’’°7 ‘‘transportation,’’ °° ‘‘traveling ex- 
penses,’’ 9° ‘‘two hundred Rose two hundred Ohio. 
one hundred Triumph,’’! ‘‘white basswood,’’ ? 
‘wholesale cost,’’? ‘‘winter months,’’4 ‘‘ winter 
wheat bran,’’® ‘‘without time limit,’’*® ‘‘zine,’’? 
‘C/O Harder for dressing, Tuscaloosa, Alabama,’’ * 
and ‘‘74 degree gasoline.’’ ® 

[§ 1603] (4) Abbreviations, Signs, and Cipher 
Writings. Parol or extrinsic evidence is admissible 
to explain the meaning of abbreviations appearing 


be 


‘‘shipment buyer’s option,’’*> ‘‘ 
tions,’’ °° 


63. Forbes v. 87 oS. 1G: 
67, 69, 68 SE 964. 

64. Elgin v. Joslyn, 36 Ill. A. 301 
{aff 136 Ill. 252, 26 NE 1090]. 

65. Paepcke-Leicht Lumber Co. v. 
Talley, 106 Ark. 400, 153 SW 833; 
Gaunt v. Pries, 21 Mo. A. 540. 

66. Barnes v. Leidigh, 46 Or. 43, 
Tew orles 

67. Tennant Land Co. v. Norde- 
man, 148 Ky. 361, 146 SW 756 (ad- 
vertisement of city lots, which was 
made a part of a contract of sale). 

68. Farnum y. Concord Horse R. 
Co., 66 N. H. 569, 29 A 541. 

69. Garton Toy Co. v. Buswell 
Lumber, etc., Co., 150 Wis. 341, 136 
NW 147. ‘ 

70. Lucas EH. Moore Stave Co. v. 
M. Mosson Co., 126 NYS 79. 

71. Hatch v. Douglas, 48 Conn. 
116, 40 AmR 154. 

72. Outcault Advertising Co. v. H. 
G. Waltner Mercantile Co., 96 Kan. 
689, 153 P 518. 

4 Campb. 


73. Birch vy. Depeyster, 


Pearson, 


385,°1 Stark: 210, 2. EChL 86 (Ccon- 
tract of employment of master of 
ship). ; ; 
74. Edmonds y. Connellsville First 
Nat. Bank, 215 Pa. 547, 64 A 671 
(building contract). 
75. Bissel v. Campbell, 54 N. Y. 


353 (bill of lading). 

75. Lewis v. Blackwood, 153 App. 
Div. 36, 137 NYS 1061 (telegrams 
constituting contract between actor 
and manager of theater). 

77. Lovering v. Miller, 128 Pa. 212, 
67 A 209 (theatrical contract). 

78. Federal Ins. Co. vy. Gilmour, 
206 Mass. 203, 92 NE 36. 

79. McKinnon Boiler, ete., Co. v. 
Central Michigan Land Co., 156 Mich. 
11, 120 NW 26. 

g0. Laine v. Kennedy, 43 N. B. 173 
(used in connection with railroad 
construction). 

81. Adtna Indemn. Co: v. Waters, 
110 Md. 678, 73 A 712. , 

82. Butcher v. Smith, (Tex. Civ. 
A.) 195 SW 1180 (contract of sale). 

83. Sleght v. Hartshorne, 2 Johns. 
(N. Y.) 531 [rev 1 Johns. 192]. 

84. McIntosh v. Miner, 53 App. 
Div. 240, 65 NYS 735; Wachtershauser 
v. Smith, 10 NYS 535. 

85. Forbes y. Pearson, 87 S. C. 
67, 68 SE 964. 

86. Higgins Mil, etc., Co. vy. Gos- 
sett, 59 Tex. Civ. A. 136, 125 SW. 927. 

87. Scudders-Gale Grocery Co. v. 
Gregory Fruit Co., 9 Cal. A. 553, 99 P 
978 (applied to condition of shipment 
of fruit). 

88. Singleton y. St. Louis Mut. 
Ins. Co., 66 Mo. 63, 27 AmR 321 (used 
in an application for life insurance). 

89. Kirby Planing Mill Co. v. 
Hughes, 11 Ga. A. 645, 75 SE 1059 
(order for lumber). 

90. Cassells’ Mill v. Strater Bros. 
Grain Co., 166 Ala. 274, 51 S 969. 

91. Hesser - Milton - Renahan Coal 
Co. v. La Crosse Fuel Co., 114 Wis. 
654, 90 NW 1094 (contract to deliver 
coal). 


shipping instruc- 
‘‘shehtly processed,’’ ** 


‘spitting of 
92. Dixon y. Central of Georgia R. 
Co., 110 Ga. 173,. 35 SE 369 (applied 
to railroad operations), 
93. A. T. Hagen Co. vy. Greenwood, 
27 Pa. Super. 239. 
Miller, 218 Pa. 


94. Lovering v. 
212, 67 A 209; J. S. Strafford -Pub- 
Co. v. Stetson, 41 Pa. Super. 560 (as 


applied to vaudeville theaters). 


95. Webb v. Steiner, 113 Mo. A. 
482, 87 SW 618. 
96. Thompson v. Thorne, 83 Mo. 


A. 241 (“tontine installment policy,” 
as used in application for insurance). 

97. Dixon vy. Central of Georgia 
R.. Co; 110 Ga.) 173,°35 ‘SH 369° (ap- 
plied to railroad operations). 

98. Dixon v. Georgia Cent. R. Co., 
110 Ga. 173, 35 SE 369 (applied to 
railroad operations). 

99. Wilcox y. Baer, 85 Mo. A. 587. 

1. Elam vy. Western Union Tel. 
Co., 113 Mo. A. 538, 88 SW 115 (evi- 
dence admitted that telegraph mes- 
sage to this effect would be under- 
stood to be an order for a certain 
number of bushels of certain kinds 
of potatoes). 

2. Lucas H. Moore Stave Co. v. M. 
Mosson Co., 126 NYS 79. 

3. Finn v. Culberhouse, 105 Ark. 
197, 150 SW 698 (an agreement to 
exchange land for a stock of goods, 
the price of which goods was to be 
“the: wholesale cost of the same’’). 

4. Whitney v. Aronson, 21 Cal. A. 
9, 1830 P 700 (a lease’ which provides 
that the lessor shall furnish heat 
during the ‘‘winter months,” but does 
not show whether the term was used 
in its technical or popular sense, is 
ambiguous, and evidence should be 
admitted to show what was meant). 

5. Walker v. Gateway Milling Co., 
121 Va. 217, 92 SE 826 (contract to 
buy). ; 

6. Sholl vy. Prince Line, 109 App. 
Div. 591, 96 NYS 368 (where plain- 
tiffs agreed to ship ‘without time 
limit” by defendant’s line fifty thou- 
sand boxes of macaroni from Naples 
to New York, and claimed that the 
contract entitled them to make the 
shipments at any time during an or- 
dinary lifetime at least, while de- 
fendant insisted that the phrase re- 
ferred only to the colder season of 
the fall and winter following the 
making of the contract, in which con- 
dition of the weather macaroni was 
ordinarily shipped, the phrase “with- 
out time limit” was ambiguous, and 
parol evidence was admissible to 
explain it). 

7. New Jersey Zinc Co. v. Boston 
Franklinite Co, 15 N. J. Hq. 418 
(where a deed conveyed all the zinc 
and other ores excepting the ore 
called “franklinite,” and one party 
claimed a vein of ores as passing 
by the name of zine while the other 
claimed it as excepted under the 
name of franklinite). ; 

8. Barron v. Mobile, ete., R: Co., 2 
Ala, A. 555, 56 S 862 (bill of lading 
for a carload of lumber). 

9. Berry v. Wadhams Oil Co., 156 


in a written instrument;?° but this principle is of 
course not applicable in the ease of those abbrevia- 


Wis. 588, 146 NW 783. 
10. U. S—U. S. v. Hardyman, 13 
Pet?  016s2 her b vred:- it s3esBarry Sy, 


Coombe, 1 Pet. 648, 7 L. ed. 295. 
Ark.—Hempstead County v. Hope 
Bridge Co.; 132 Ark. 412, 200 SW 
983. 
Cal.—Gardiner v. McDonogh, 147 


Cakie381 39818 Rs 9.64, 

Conn.—Comstock v. Savage, 27 
Conn. 184. 

Fla.—Western Union Tel. Co. v. 


Merritt, 55 Fla. 462, 46 S 1024, 127 


AmSR 169. 
Ga.—Louisville, ete, R. Co. v. 
Southern Flour, ete. Co., 136 Ga. 


538, 71 SE 884, 

Il].—Converse v. Wead, 142 111.132, 
31 NE 314; Rowley v. Berrian, 12 
Ill. 200; Shattuck v. Peo., 5 Ill. 477; 
Iilinois Custom Tailoring Co. v. 
Adams Express Co., 155 Ill. A. 374; 
Hull v. Croft, 132 Ill. A. 509; Wig- 
gins v. Wilson, 123 Ill. :A. 663, 

Ind.—Barton y. Anderson, 104 Ind. 
578, 4 NE 420. 

lowa.—Kossuth County State Bank 
v. Richardson, 141 Iowa 738, 118 NW 
906; Griffin v. Erskine, 131 Iowa 444, 
109 NW 13, 9 AnnCas 1193; Cameron 
v. Fellows, 109 Iowa 534, 80 NW 567: 
Lacy v. Dubuque Lumber Co., 43 
Iowa 510. 

Mich.—Dages v. Brake, 125 Mich. 
64, 83 NW 1039, 84 AmSR_ 556; 
Rood _v. Bloomfield School Dist. No. 
G1 Dougl. 502, 

Minn.—Lampert Lumber Co. vy. 
Minneapolis, ete., R. Co., 127 Minn. 
195, 149 NW 133; Maurin v. Lyon, 69 
Minn. 257, 72 NW 72, 65 AmSR 568. 

Miss.—Thayer Export Lumber Co. 
v. Naylor, 57 S 227. 

Mo.—Springfield First Nat. Bank 
v.. Fricke, 75 Mo. 178, 42 AmR 397; 
Pittsburgh Steel Co. v. Cottengin, 179 
Mo. A. 392, 165 SW 391; Wilson- 
Rehus Lumber Co. v. Capron, 145 Mo. 
A. 497, 122 SW 1085; Kneisley Lum- 
ber Co, v. Edward B. Stoddard Co., 
113 Mo. A. 306, 88 SW 774. 

Nebr.—Aultman y. Richardson, 7 
Nebr. 1. 

N. H.—State vy. Collins, 68 N. H. 
299, 44 A 495. 

N. Y.—De Lavallette vy. Wendt, 75 
N. Y. 579, 31 AmR 494; Collender vy. 
Dinsmore, 55 N. Y. 200,14 AmR 224; 
Mills Power Co. v. Mohawk Hydro- 
Hlectric Co., 155 App. Div. 869,.140 
NYS 655 [aff 215 N. Y. 666 mem, 109. 
NE 1084 memj; Hulbert vy. Carver, 
37 Barb. 62; Ottman Co. yv. Martin, 
16 Mise. 490, 88 NYS 966; Sheldon 
v. Benham, 4 Hill 129. 49 AmD 271. 

N. D.—State v, McKone, 31 N. D. 
547, 154 NW 256. 

Tenn.—Hite v. State, 9 Yerg. 357. 

Vt.—Holbrook vy. Quinlan, 84 Vt. 
411, 80 A 339; Farmers’, etc., Bank 
v. Day, 13 Vt. 36. 

_ [a] Tlustration.—Where a county 
judge made the notation “x off” 
opposite certain items of a claim 
against the county, deducted their 
amount, and entered judgment for- 
the amount of the claim as so re-- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number 


§§ 1603-1605] 


tions of the meanings of which the courts will take 
Similarly where a writing con- 
tains certain signs or characters the meaning of 
which is not commonly known, although it is famil- 
iar to those among whom such signs or characters 
are used, parol or extrinsic evidence of their mean- 
So also, as it is recognized 
that there is a sort of mercantile shorthand made 
up of few and short expressions which generally 
convey the full meaning and intention of the par- 
ties, to those who are in the business, but which are 
unintelligible to others,!* parol explanations of such 
memoranda have always been admitted as violating 


judicial notice. 


ing is admissible.2 


duced, it was permissible to prove 
that he did not disallow the items, 
but merely marked them off for fur- 
ne investigation. Hempstead Coun- 


Vv. Hone Bridge Co., 132 Ark. 412, 
300 SW 983. 
’ [b] Abbreviations in a promis- 


sory note may be explained.—Com- 
stock v. Savage, 27 Conn. 184; Lacy 
v. Dubuque Lumber Co., 43 Iowa 510; 
Springfield First Nat. Bank y. Fricke, 
75 Mo. 178, 42 AmR 397; State Bank 
v. Muskingum Branch Ohio State 
Bank, 29 N. Y. 619; Genesee Bank v. 
Patchin Bank, 19 N. Y. 312; Farmers’, 


etc., Bank v. Day, 13 Vt. 36. 
11. Sheffield Furnace.Co. v. Hull 
Coal, ete., Co., 101 Ala. 446, 14 §S 


672; Dages v. Brake, 125 Mich. 64, 83 
NW 1039, 84 AmSR 556; Wilson- 
Rheis: Lumber Co. vy. Ware, 158 Mo. 
A. 179, 138 SW _ 690. 

Judicial notice of meaning of ab- 
breviation see infra XXIII. 

12. Fla.—Western Union Tel. Co. 
v. Merritt, 55 Fla. 462, 46 S 1024, 127 
AmSR 169. 

Ill.—Wendnagel y. Schiavone, 203 
41)" A. 4 '385;*"-Singer' “Mifg.i-—~Co..° v. 
Leeds, 48 Ill. A. 297. 

La.—De Blois v. se ee 32 La. Ann. 
586. 

Minn.—Lampert Lumber Co. v. 
Minneapolis, ete., R. Co., 127 Minn. 
195, 149 NW- 138; Maurin v. Lyon, 
69 Minn. 257, 72 NW 72, 65 AmSR 
568. 

N. 
580. 

N. D.—State v. 
547, 154 NW 256. 


McKone, 31 N.. D. 


[a] Evidence is admissible to 
show the meaning of: (1) Arbitrary 
signs and peculiar forms of entry on 
‘account books. Singer Mfg. Co. v. 
Leeds, 48 Ill. A. 297. (2) The figures 
and lines in a diagram of a public 
improvement. Hyde Park v. An- 
drews, 87 Ill. 229. 

13. Marshall v. Lynn, 6 M. & W. 
109, 151 Reprint 342. 

14. U. S.—Meyer v. Everett Pulp, 
ete., Co., 193 Fed. 857, 1138 CCA 643 
[rev 184 Fed, 945]. 

Ala.—Louisville, ete., R. Co. v. Wil- 


liams, (A.) 56:-S 865. 
Cal.—Berry v. Kowalsky, 3 Cal. 
Unrep. Cas. 418, 27 P 286. 
Fla.—Western’ Union Tel. Co. v. 


Merritt, 55 Fla. 462, 46 S 1024, 127 
AmSR 169. 
Ga.—Wilson v. Coleman, 81 Ga. 


297, 6 SE 693; Wilson v. Frisbie, 57 
‘Ga. 269. 

Ill.—McChesney v. Chicago, 173 Ill. 
75, 50 NE 191; Illinois» Custom 
Tailoring Cev. Adams Express Co., 
155 Ill. A. 874; Singer Mfg. Co. v. 
Leeds, 48 Iil. A.0297. 

Ind.—Cole v. Leach, 47 Ind. A. 
341, 94 NE 577. 

lowa.—Griffin v. Erskine, 131 Iowa 
444, 109 NW 13, 9 AnnCas 1193; Lacy 
Vv. Dubuque Lumber Co., 43 Iowa 510. 

Kan.— Western Union Tel. Co. v. 
“Collins, 45 Kan. 88, 25 P 187, 10 LRA 
515. 

Me.—Lewis Poultry 


Co. v. New 


York Cent. R. Co., 117 Me. 482, 105 A- 


109. 
Minn.—Lampert Lumber Co. v. 
Minneapolis, etc... R. Co., 127 Minn. 
195, 149. NW 133; Reeves v. Cross, 
80 Minn, 466, 83 NW 443; Maurin v. 


-Lyon, 69 Minn. PASO NW 72, 65 


Y.—Arthur v. Roberts, 60 Barb. | 


EVIDENCE 


[§ 1604] 


[§ 1605] 


phrases.1* But 


AmSR 568. 

Miss.—Shackeiford y. Hooker, 54 
Miss. 716. 

Mo.—Springfield First Nat. Bank 
v. Fricke, 75 Mo. 178, 42 AmR 397; 
Wilson-Reheis Lumber Co. v. Capron, 
145 Mo. A. 497, 122 SW 1085; Elam 
vy. Western Union Wel, a Ox 113 Mo. 
A. 538, 88 SW 115; Kneisley Lumber 


Co. v. Edward B. Stoddard Co., 113 
Mo. A. 306, 88 SW 774; Earl Fruit 
Co. v. McKinney, 65 Mo. A. 220; 
Rete v. Wolfstein, 12 Mo. A. 
Nebr.—Aultman, etc., Mfg: Co. v. 
HuChard son rat Nebr. 1. 
a H.—George Vv. Joy, LOSENS EH. 
N. Y.—Broiestedt v. South Side R. 
Co. 255 N.Y. 220; Dana‘ v. Fiedler, 


12 N. Y. 40, 62 AmD 130; Hulbert v. 
Carver, 37 Barb. 62; Storey v. Solo- 
mon, 6 Daly 531 [aff 71 N. Y. 420]; 
William Ottman Co. v. Martin, 16 
Mise. 490, 38 NYS 966. 

N. C,—White v. MeMillan, 114 
N. C. 349, 19 SE 234. 

Pa: —Wingate v. Mechanics Bank, 
108 Pa, i04; 

Tex.—Ullman y. Babcock, 63 Tex. 
68; Oneal v. Weisman, 39 Tex. Civ. 
A. 592, 88 SW 290; Davis v. Harn- 
bell, (Civ. A.) 24 SW 972. 

Vt.—Holbrook vy. Quinlan, 84 Vt. 


411, 80 A 339. 

Wash.—BElliott v. Toledo Fdy., etc., 
Co., 66 Wash, 701, 119 P 19; Steen- 
strup v. Toledo Fdy., etce., Co., 66 


Wash, 101, 119 P 16, AnnCas1913C 
427. 

[a] Evidence is admissible to 
show: (1) The meaning of ‘O. K.” 


Penn Tobacco Co. v. Leman, 109 Ga. 
428, 34 SIX 679 (written on an order 
for goods); Wendnagel v. Schiavone, 
203) Illi, As: 885 (as importing | a 
guaranty). (2) The meaning of 
“K, D.”’ in a bill of lading. Mouton 
v. Louisville, ete., R. Co., 128 Ala. 
537, 29 S 602. (3) The meaning of 
“EF. O. B.” as used in a contract for 
the sale of goods. Earl Fruit Co. v. 
McKinney, 65 Mo. A. 220; Steenstrup 
v. Toledo Fdy., etc., Co., 66 Wash, 
101, 119 P 16, AnnCasi913C 427: 
(4) The meaning of “F. O. B. coast.” 
Dimsba Farmers’ Union Packing Co. 
v. J. M. Anderson Grocer Cael 193 
Mo. A. 236, 182 SW.1036. (5) The 
meaning of the letters ‘“C. O. D.” in 
a shipping contract. Illinois Custom 
Tailoring Co. v. Adams Express Co., 
155 Ill. A. 374. (6) The meaning of 
“oO RS L & C” written on bill of 
lading following the description of 
goods. Lewis Poultry Co. v. New 
York Cent. R. Co., 117 Me. 482, 105 A 
109. SCP hath iC.2 Li Ry P.coats” 
means carload of Texas rust-proof 
oats. Wilson vy. Coleman, 81 Ga. 297, 
6 SE 6938. (8) That the “H.” and 
“LL.” at the head of columns stood 
for “high” and “low,” respectively, 
and that “Div.” meant ‘dividend.’ 
Holbrook vy. Quinlan, 84 Vt. 411, 80 A 
339. (9) Where a draft was made 
payable to a person who was presi- 
dent of a bank, and following his 
name was the abbreviation “Pt.” 
parol evidence was admissible to 
show that the abbreviation was sug- 
gestive of his official position. Grif- 
fin v. Erskine, 131 Iowa 444, 109 NW 
13, 9 AnnCas 1193. (10) Where a 
written contract of sale described 
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no rule against contradicting or varying the terms 
of a written contract. 
cipher, the meaning may be explained by a person 
able to read the cipher.!® 

(5) Foreign Language. 
ing is in a language not understood by the court, 
it may be interpreted.1¢ 

(6) Local Usage of Terms. 
words or phrases have acquired a definite meaning 
by local usage, and the language used is such that 
the court does not understand it, parol evidence is 
admissible as to the meaning of such words or 


Where a writing is in 
If the writ- 


Where 


it has also been held that where 


the subject matter as “15 bbls. T. J. 
Monarch $2.50, 1880, laid in Laredo 
direct from distillery, same as 
gauger leaves it,” it was competent 
to show by parol that it described 
fifteen barrels of whiskey of the 
T. J. Monarch brand, manufactured 
in 1880, at the price of $2.50 per gal- 
lon. Ullman v. Babcock, 63 Tex. 68. 
(11) Where a written contract pro- 
vided for the sale of ‘“P. X. Y.”’ brand 
China clay, correspondence between 
the parties indicating that the let- 
ters “P. X. Y.”’ designated a sample 
of clay, and not a brand known to 
the market or in commerce, was ad- 
missible. Meyer v. Everett Pulp, 
ete., Co., 193 Fed. 857, 113 CCA 643. 
(12) Where telegrams forming a con- 
tract for the transportation of cot- 
ton by a particular steamer con- 
tained the expression “B 913,’ it 
could not be said, as a matter of 
law, that such term referred to 
a bill of lading subsequently to be 
issued, but it was ambiguous, and 
subject to explanation by parol. 
Louisville, etc., R. Co. v. Williams, 
(Ala. A.) 56 S 865. 

[b] Evidence of stockbrokers is 
admissible to explain abbreviated ex- 
pressions used in a written contract, 
giving an option to buy or sell cer- 
tain stock. Storey v. Solomon, 6 
Daly 531 [aff 71 N. Y. 420]. 

15. Wilson v. Frisbee, 57 Ga. 269; 


wiapears v. Mechanics’ Bank, 10 Pa! 

16. Erusha v. Tomash, 98 Iowa 
510, 67 NW 390; Taylor v. De So- 
tolingo, 6 La. Ann. 154; Badart v. 
Foulon, 80 Md. 579, 31 A 513. 

17. Fla.—Hinote v. Brigman, 44 
Ela. 5589) S38eS2308- 

Ill.—Galena Ins. Co. v. Kupfer, 
28 Tll. 332, 81 AmD 284; Myers v. 
Walker, 24 Ill. 133; Broadwell v. 
Broadwell, 6 Ill. 599. 

Ind.—Rastetter v. Reynolds, 160 
Ind. 133, 66 NE 612. 

Iowa.—Wood y. Allen, 111 Iowa 97, 
82 NW 451; Steyer v. Dwyer, 31 Iowa 
20; Pilmer -v. Des Moines Branch 
State Bank, 16 Iowa 321. 

Kan.—Outcault Advertising Co. v. 
H. G. Mercantile Co., 96 Kan. 689, 
153 P 518. 

Ky.—Tennant Land Co. vy. Norde- 
man, 148 Ky. 361, 146 SW 756. 

Mo.—Kneisley Lumber Co. v. EKd- 
ward B. Stoddard Co., 113 Mo. A. 
306, 88 SW 774. 

N. J—Smith v. Clayton, 29 N. J. 
Ta, 857%: 

N. Y.—Cream of Wheat Co. v. Ar- 
thur H. Crist Co., 166 App. Div. 870, 
152 NYS 407; H. Leonard Simmons 


Co. v. Goldfarb, 150 NYS 547. 

N. C.—Tatum v. Sawyer, 9 N. C. 
225. 

Oh.—Hutson Coal Co. v. Hughes, 
29 Oh. Cir. Ct. 139. 

Or.—Abraham v. Oregon, etc., R. 
Co., 37 Or. 495, 60 P 899, 82 AmSR 
779, 64 LRA 391. 

Pa.—Lovering v-. Miller, 218 Pa. 
212) 670A 5/209 


Tex.—Dewees vy. Lockhart, 1 Tex. 
535; Butcher v. Smith, (Civ. A.) 195 
SW 1180. 

Eng.—Smith v. Wilson, 3 B. & Ad. 
728, 33 ECL 319, 110 Reprint 266. 

Newfoundl.—Kent y. Christopher, 
6 Newfoundl. 147. ; 

[a] Diustrations.—(1) Parol evi- 


1208 [22C.J.] 


a term is of general use throughout the state or 
country and is not peculiar to any particular part 
or section thereof, it cannot be shown by parol evi- 
dence that in a certain locality the term has a mean- 
ing other than that which it has in other parts of 


the state or country.18 
[§ 1606] (7) Intention as 
Words. 


to a written instrument intended to 
words therein in a particular sense other than their 
ordinary meaning;?® but, on the other hand, if the 
shows that certain words therein 
were used in a particular sense, evidence dehors the 
writing of the ordinary meaning of such words is 


writing itself 


dence is admissible to show that the 
word “town” as used in a stipula- 
tion not to resume business in the 
same town had, by established usage, 
acquired the signification of “town 
and vicinity.’ Steyer v. Dwyer, 31 
Iowa 20. (2) The local meaning of 
the word ‘season’ in a contract for 
the purchase and delivery of corn at 
a particular locality during ‘the 
coming season” may be shown by 
extrinsic evidence. Myers v. Walk- 
er, 24 Ill. 138. (3) In an action on 
a lease of an estate including a 
rabbit warren, evidence of usage was 
admissible to srow that the words 
“thousand of rabbits’ were under- 
stood to mean one hundred dozen, 
the decision being placed on the 
ground that the words “hundred,” 
“thousand,” and the like were not 
understood when applied to particu- 
lar subjects to mean that number of 
units but that the definition was not 
fixed by law and was therefore open 
to such proof of usage. Smith v. 
Wilson, 3 B. & Ad. 728, 23 ECL 319, 
110 Reprint 266. (4) Where the 
word “currency” had acquired a local 
meaning different from its usual 
significance, which was known to the 
parties to a draft payable “in cur- 
rency,’ who contracted with refer- 
ence to such meaning in making and 
accepting it, parol evidence was ad- 
missible, in an action thereon, to show 
such meaning. Pilmer vy. Des Moines 
Branch State Bank, 16 Iowa 321. 


18. Ill.—Toledo, etc, R. Co. v. 
Mast St. Louis, ete., R.. Co., 197 «Ill. 
A. 230. 

Mass.—Brown v. Brown, 8 Metc. 


573 [dist Smith v. Wilson, 3 B. & Ad. 


728, 23 ECL 319, 110 Reprint 266]. 

N. Y.—Stillman vy. Burfeind, 21 
App. Div. 13, 47 NYS 280. 

N. C.— Tatum v. Sawyer, 9 N. C. 
226. 

Newfoundl. — Thomas v. Marine 
Ins. Co., 4 Newfoundl. 173. 


19. Winchester v. Winchester, 176 
Cal. 391, 165 P 965; Taylor v. Ken- 
nedy, 228 Mass. 390, 117 NE 901; 
Lagorio v. Lewenberg, 226 Mass. 464, 
115 NE 979; Erfurth v. Erfurth, 90 
Wash. 521, 525, 156 P 523, LRA1916E 
613 [quot Cyc]; Tacoma Mill Co. v. 
Northern Pac. R. Co., 89 Wash. 187, 
207, 154 P 173 [quot Cyel; Grant v. 
Grant, Liab Cyne mire, 

20. West v. Coit. (Tex. Civ. 
A.) 199 SW 515. 
Customs 


U. S.—U. S. v. Le Baron, 19 
15 L. ed. 525; Hamilton 
, Co. v. Groveland Min. Co., 
233 "Fed. 388, 47 CCA 324; Russo- 
Chinese Bank v. National Bank of 
Commerce, 187 Fed. 80, 109 CCA 
ope? Paseault vy. Cochran, 34 Fed. 
358. , 
Ala.—Nelson y. Brown, 164 Ala. 
397, 51 S 360, 137 AmSR 61; Burns 
v. Moore, 76 “Ala. 339, 52 AmR 332; 
Robbins v. Webb, 68 Ala, 393; Mil- 
ler v. Hampton, 37 Ala. 342; Aldridge 
v. Decatur Branch Bank, 17 Ala. 45. 
Ark.—Merrill v. Sypert, 65: Ark. 51, 
44 SW 462; Howell v. Rye, 35 Ark. 
te Trowbridge v. Sanger, 4 Ark. 


and Usages 


to Meaning of 
It cannot be shown by parol that a party 


EVIDENCE 


[§ 1607] 11. 
sible 
[§ 1608] 12. 


use certain 


Cal.—Gately v. 
Levy v. Dusenbery, 32 Cal. A. 411, 
L635P 231% 

D. C.—District of Columbia _ v. 
Camden Iron Works, 15 App. 198 [aff 
veh S. 453, 21 SCt 680, 45 L. ed. 

Ga.—Russell y. Carr, 38 Ga. 459; 
Mutual Fertilizer Co. v. Henderson, 
18 Ga. A. 495, 89 SE 602. 

Ill—Lambe vy. Manning, 171 II. 
612, 49 NE 509; Blake v. Fash, 44 Ill. 
302; Abrams v. Pomeroy, 13 Ill. 133; 
Thompson y. Schuyler, 7 Ill. 271; 
School Dist. No. 4 v. Stilley, 36 III. 


pN Wales, 

Ind.—Haughton y. Atna L, Ins. 
Co. 4165 finds 32, (738 NEN592, 74. NE 
613 [rev (A.) 72 NE 652]; Briggs Vv. 
Pleming,) 112% [Induv3t3, 14 NO 86s 
Guyer v. Union Trust Co., 55 Ind. 
A. 472, 104 NE 82. 

Iowa.—Barlow vy. Buckingham, 68 
Iowa 169, 26 NW 58; McIntosh vy. 
Lee, 57 Iowa 356, 10 NW 895. 

Kan.—Clary vy. Smith, 20 Kan. 83; 
McFall v. Murray, 4 Kan, A.’ 554, 
45 P 1100. 

Ky.—F. T. Gunther Grocery Co. v. 
Koll,.°153 > Ky.:446,. 155) Siwi.1145; 
Breeding v. Tanty, 148 Ky. 345, 146 
SW 742; Ehrmann vy. Stitzel, 121 Ky. 
T51, 90 “SW? 4275, 128) Ky) '728,4 123 
AmSR 224; Perrin v. Broadwell, 3 
Dana 596; Tribble vy. Oldham, 5 J. J. 
Marsh, 137. 

La,—State y. Allen, 113 La. 705, 
37 S 614; Clauss y. Burgess, 12 La. 
Ann,.142; Drake y. Drake, 7 La. Ann. 
545; Roy v. Gorton, 6 La, Ann, 203; 
McGill v. McGill, 4 La. Ann. 262; 
Belot vy. Donnavan, 1 Rob. 257; Ken- 
ner vy. His Creditors, 8 Mart. N. S. 
36, 1 La. 121. But compare Hepp v. 
Parker, 8 Mart. N. S. 473 (the date 
of an authentic act cannot be con- 
tradicted by parol). 

Me.—Partridge vy. Swazey, 46 Me. 
414; Drake vy. Rogers, 32 Me. 524; 
Burditt v. Hunt, 25 Me. 419, 43 AmD 


Irvine, 51 Cal; 172; 


289; Churchill v. Bailey, 13 Me. 64. 
Md.—Stockham y. Stockham, 32 
Md. 196. 
Mass.—Hindenlang y. Mahon, 225 
Mass, 445, 114 NE 684; Sever v. 
Bickford, 15 Gray 73; Gurney v. 


Howe, 9 Gray 404, 69 AmD 299; Fisk 
v. Fisk, 12 Cush. 150; Battles v. 
Fobes, 21 Pick. 289; Parkman y. 
Crosby, 16 Pick. 297. 

Minn. — Crystal Lake Cemetery 
Assoc. v. Farnham, 129 Minn. 1, 151 
NW 418; Erickson vy. Robertson, 116 
Minn. 90, 188 NW 164, 37 LRANS 
1133, AnnCas1913A 498; Almich v. 
Downey, 45 Minn. 460, 48 NW 197. 

Miss.—Webb v. Mobile, ete., R. Co., 
105 Miss. 175, 62 S 168; Hinson v. 
Forsdick, 25 S 353; McComb vy. Gil- 
key, 29 Miss. 146; Dean v. De Le- 
zardi, 24 Miss. 424. 

Mo.—Hall v. Huffman, 32 Mo. 519; 
Meyers v. Wood, 1738 Mo. A. 564, 
158 SW 909. 

Nebr.—Bullock y. Power-Heafey 
Coal Co., 98 Nebr. 221, 152 NW 392. 

N. H.—Allen vy. Deming, 14 N. H. 
pe 40 AmD 179. 

Y,—Germania Bank y. Distler, 
64 SN ¥ 642 [aff 4 Hun 633. 67 Barb. 
833]; Draper v. Snow, 20 N. Y. 331, 
75 AmD 408; Kincaid v. Archibald, 


not admissible.?° 


[§§ 1605-1608 


Customs and Usages. The extent 


to which evidence of custom and usage is admis- 
in construction of a written instrument is 
treated elsewhere in this work.?! 


Date of Instrument. As a general 


rule it is admissible to show by parol the true date 
of an instrument, even though such evidence may 
tend to vary the writing, or to supply the date 
when it is omitted, for the date is not generally such 
an important element of the agreement that the 
reason of the rule against parol evidence applies 
thereto, and in addition to this the evidence usu- 
ally amounts to mere correction of a mistake.** 


6. 3Ns oe 
3° Nz4C- 
2. Disn. 


10 Hun 9; Breck v. Cole, 
Super. 79 [aff 73 N. Y. 189]. 
ene C.—Cutlar vy. Cutlar, 


Oh. 


Jessup v. Dennison, 


~ State v. Wallahan, Tapp. 80. 


Randolph y. Mullen, 


17 5¢ ce 
512. 


Pa.—Cover v. Manaway, 115 Pa. 
338, 8 A 393, 2 AmSR 552; McSparran 
v. Neeley, 91 Pa. 17; Hewes v. Tay- 
70 Pa. 387; Finney’s App., 59 
Biery v. App., 8 Pa. Cas. 
198; Kelly v. Thompson, 7 
Watts 401; Hall v. Benner, 1 Penr. 
& W. 402, 21 AmD 394; Parker v. 
Luffborough, 10 Serg. & R. 249; Geiss 
v. Odenheimer, 4 Yeates 278, 2 AmD 
4073 1. Fox .:vi..Palmer, 2 -Dalloi2i4se8 
L. ed. 354; Cutter vy. Pierson, 26 Pa. 
Super. 10. 

S. C.—Roach v: Williams, 109 S. C. 
29, 95 SE 120; Pressly v. Hunter, 28 
SSC. Ase: "Loren vy. South Caro- 
lina Ins. Co., 11. S.C. -L. 5055, Me- 
Dowel v. Chambers, 20 S. C. Hq. 
347, 47 AmD 539. 

S. D.—Erickson v. Brockings Coun- 
oes S. D. 434, 53 NW 857, 18 LRA 

Tenn.—Biggs vy. Piper, 86 Tenn. 
589, 8 SW 851; Garner yv. Johnston, 
Peck 24; Alexander y. Bland, Cooke 
431. Contra Pratt v. Phillips, 1 
Sneed 543, 60 AmD 162 [cit Ferguson 
v- Coleman, 5 Heisk. 378, 380]. 

Tex.—Perry v. Smith, 34 Tex. 277; 
ae v. Taylor, (Civ. A.) 107 SW 
952. 

Vt.—Vermont Marble Co. v. East- 
man, 91 Vt. 425, 101 A 151; Wilmot 
v., Lathrop, 67: Vt. 671, 32. A 861; 
Bellows v. Weeks, 41 Vt. 590; Good- 
win v. Perkins, 39 Vt. 598; Hopkins 
v. Danby School Dist. No. 3, 27 Vt. 
281; Jarvis v. Barker, 3 Vt. 445. 

. Va.—Hubbard vy. Morton, 80 
W. Va. 137, 92 SE 252; Winton v. 
McGraw, 60 W. Va. 98, 54 SH 506. 


Wis.—Moore v. Smead, 89 Wis. 
558, 62 NW 426. : 
Wyo.—Harden y. Card, 17 Wyo. 


210,-.9% B 1076. 

Eng.—Steele v. Mart, 4 B. & C. 
272, 10 ECL 576, 107 Reprint 1060, 
15 ERC 459; Davis v. Jones, 17 C. B. 
625, 84 ECL 625, 139 Reprint 1222; 
Clayton’s Case, 5 Coke 70a, 77 Reprint 
160; Hubert vy. Moreau, 2 C. & P. 528, 


12 ECL 715; Oshey v. Hicks, Cro. 
Jac. -263, 79 Reprint 227; Hall. v. 
Cazenove, 4 East 477, 102 Reprint 


Oo ee HRC e Tain 
nS B.—Doe v. Dickinson, 12 N. B. 

[a] An intentional antedating may 
be shown by parol. Bird vy. Munroe, 
66 Me. 337, 22 AmR 571. 

{[b] A mistake in the date of an 
advertisement of a saie on execution 
may be shown by parol. Arberry v. 
Noland, 2 J. J. Marsh. (Ky.) 421. 

{e] ‘The date of acceptance of a 
sight draft may be shown. Russo- 
Chinese Bank y. Seattle Nat. Bank of 
Commerce, 187 Fed. 80, 109 CCA 398: 
Kenner v. Their Creditors, 1 La. 120. 

[d] If an acceptance payable on a 
particular day be not dated parol 
evidence is admissible to show that 
the day designated is the last day 
of grace. Kenner v. Their Creditors, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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But the rule against parol evidence to vary or con- 
tradict written agreements applies in full force to 
preclude any evidence varying the date of a written 
instrument, where the date is a material part of the 
contract or undertaking, so that to vary the date 
would vary the rights of the parties.2* Such a case 
arises where a promissory note is made payable 
a certain time after date,24 where the date is re- 
. ferred to in the body of the contract as fixing the 
time of payment,?> or where the date of a lease 
shows the remaining time it has to run and is thus 
obviously an essential item in the description of the 
interest created by the instrument, 
ing of which the whole interest under the lease 
But where a contract 
provided that certain work should be completed 
within a certain number of days ‘‘after the date of 
the execution of the contract,’’ parol evidence was 


would be indeterminate.?® 


1 La. 120, 8 Mart. N. S. (la.) 36. 

{e] The true date when tax listers 
were sworn and when they deposited 
the quadrennial appraisal in the 
town clerk’s office may be shown by 
parol, although there was attached 
to the appraisal, as deposited, a cer- 
tificate that the oath was adminis- 
tered on a day later than that within 
which the list should have been com- 
pleted and filed. Wilmot v. Lathrop, 
67 AVES 671, 32) CAN 861. 

{f] Notice of school district meet- 
ing.—A statute providing merely that 
the notice for a school district meet- 
ing shall be posted a certain time 
before the meeting, but prescribing 
no way of showing that the notice 
has been up the specified time, does 
not require that the notice shall be 
dated, and hence parol evidence is 
admissible to show when the notice 
was in fact posted. Braley vy. Dickin- 
son, 48 Vt. 599. 

{g] The time of issuing a writ 
may be shown by parol. Jenkens v. 
Cockerham, 23 N. C. 309. Contra 
Crosby v. Stone, 3 N. J. L. 988. 

[h] A writ dated on Sunday may 
be shown by parol to have been in 
fact made on another day. ‘Trafton 
v. Rogers, 13 Me. 315. 

[i] A blank date in a power of 
attorney may be supplied by parol 


evidence. Rapley v. Price, 9 Ark. 
428. 
[ij] Evidence that an instrument 


was not dated when delivered and 
that a date was subsequently in- 
serted without authority by the per- 
son to whom it was delivered is 
admissible. California Pac. Mut. Ins. 
Co. v. Shaffer, 30 Tex. Civ. A. 313, 
70 SW 566. 

[k] Time of taking effect.—(1) 
Where a railroad time-table, on the 
reverse side of which rules for em- 
ployees were printed, contained noth- 
ing to show. when the rules took 
effect, the fact that the time-table 
recited that it took effect on a cer- 
tain day did not preclude proof 
aliunde that the rules were in force 
prior to that time. Lake Erie, etc., 
R. Co. v. Charman, 161 Ind. 95, 67 
NE 923. (2) Parol evidence is ad- 
missible to show when a written and 
dated contract was intended to take 
effect either where the writing is 
silent or where an erroneous date 
has been inserted. Breitzke  v. 
Tucker, 129 Ark. 401, 196 SW 462 
. (rule applied to articles of incorpora- 
tion). (3) Parol evidence is admis- 
sible to show that a written contract 
which has no date was not intended 
to operate from its delivery but from 
a future uncertain period. Davis v: 
Jones, 17 GC. B. 625, 84 ECL 625, 139 
Reprint 1222. 

[1] The date of the approval of 
an ordinance may be shown by parol, 
where the record is silent or am- 
biguous as to such date. Avoca v. 
Pittston, ete, R. Co, 7 Kulp (Pa.) 


470. 
[m] Allegation of fraud or mis- 
take.—Paro] evidence is admissible 


EVIDENCE 


instrument.27 


[§ 1609] 13. 


without the fix- 


given.*? 


executed and delivered after its pur- 
ported date, provided it is alleged 
that it was erroneously dated by 
fraud or mistake. F. T. Gunther 
Grocery €o, vs Koll, 153) Ky. 446, 
155 SW 1145. 

[n] Affecting time for recording. 
—Parol evidence is admissible to 
show that the date stated in the 
in testimonium clause of a mortgage 
of personal property is not its true 
date, from which the time limited by 
statute for the recording thereof be- 
gins to run. Shaughnessey vy. Lewis, 
130 Mass. 355. 

[o] Letters leading up to the exe- 
cution of a contract are admissible 
in evidence on an issue as to when 
the contract was made. Hamilton 
Iron, ete., Co. v. Groveland Min. Co., 
2338 Fed. 388, 147 CCA 324. 
reese ee generally see infra §§ 1632— 
Time of issuing process see supra 


§ 1408. 
23747 Kitch va, Pinckard,.5 el. ..69 
Breeding v. Tandy, 148 Ky, 345, 


146 SW 742; Ehrmann y. Stitzel, 121 
Key Tole -9OASIW, 2n5, 28 Kyla 2728, 
123 AmSR 224; Scribner v. Mansfield, 
68 Me. 74; Cushman vy. Waite, 21 
Me, 540; Milliken vy. Coombs, 1 Me. 
343, 10 AmD 70. See also Styles v. 
Wardle, 4 B. & C. 908, 10 ECL 854, 
107 Reprint 1297 (unless the date is 
impossible, as February 30th). 

[a] A mistake in the date of a 
notice of tax-sale cannot be shown 
by parol. Fitch v. Pinckard, 5 Ill. 


69. 

24. Huston v. Young, 33 Me. 85. 

25. Joseph v. Bigelow, 4 Cush. 
(Mass.) 82. 

26. Kingsley v. Siebrecht, 92 Me. 
23, 42 A 249. 69 AmSR 486. 

27. District of Columbia vy. Cam- 
den Iron Works, 118 U. S. 453, 21 SCt 
680, 45 L. ed. 948 [aff 15 App. (D. C.) 
198]. 

28. Ala.—Jones v. 31 
Ala. 253. 

Ga.—King v. Greer, 49 Ga. 545. 

Ili.—Dauchy Iron Works y. Toles, 
[6 TWA 86.69. r 

Iowa.—Fullerton Lumber Co. v. 
Snouffer, 139 Iowa 176, 117 NW 50. 

Minn.—Harrington vy. Samples, 36 
Minn. 200, 30 NW 671. 

Mo.—Southern Hotel Co. v. New- 
man, 30 Mo. 118.° 

N. Y.—Horne v. Diamond, 165 NYS 
865. 


Okl.—Hart v. Frost, 175 P .257. 

Tex.—Barcus v. J. I. Case Thresh- 
ing Mach. Co., (Civ. A.) 197 SW 478, 
480 [cit Cyc]. 

29. Ark.—Borden vy. Peay, 20 Ark. 


293. 
Cal.—Howard y. Stratton, 2 Cal. 
120 Ill. 


Unrep. Cas. 254, 2 P 263. 
Ill.—Snow v. Griesheimer, 
A. 516 [aff 220 Ill. 106, 77 NE 110]; 
Dauchy Iron Works v. Toles, 76 
Ill. A. 669. 
TIowa.—Oakland Cemetery Assoc. v. 


Lakins, 126 Iowa 121, 101 NW 178, 
3 AnnCas 559; Sutton v. Gribel, 118 


Trawick, 


Like—a. In General. 
a party to a written contract or obligation to show 
that his liability thereunder has been terminated by 
some method known to the law.?8 
missible to show that a contract or other obligation 
has been tully discharged,+® or that a party has been 
released from all or a part of his obligations under 
the writing,®° unless such a showing would tend to 
vary a writing evidencing the transaction in connec- 
tion with which the release is claimed to have been 
It is also permissible to show that the ob- 
ligations which a party to a writing has thereby as- 
sumed have been performed by him,*? or that the 
written agreement between the parties has been en- 
]}to show that a contract was finally 
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admitted to show that the contract was executed 
and delivered at a date subsequent to the date of the 


Discharge, Performance, and the 
It is always competent for 


Thus it is per- 


Iowa 78, 91 NW 825. 
Ky.—Louisville Tobacco Warehouse 

oe v. Stewart, 70 SW 285, 24 KyL 

17Mlass-—Crosman v. Fuller, 17 \Pick. 


Minn.—Levering yv. Langley, 8 
Minn. i107. 

Mo.—Baile v. St. Joseph F, & M. 
Ins... Cop tee lo. Sil. 


N. Y.—Juilliard v. Chaffee, 92 N. Y. 


529; Ozark Cooperage, etc., Co. v. 
ee 171 App. Div. 48, 156 NYS 


N. C.—Walters v. Walters, 34 N. C. 
28, 55 AmD 401. 

Oh.—Roberts v. Elmore, 3 Oh. Dec. 
(Reprint) 208, 4 WklyLGaz 393. 

Tex.—Harper v. Kelley, 1 Tex. A. 
Civ. Cas. 21, 

Vt.—Reynolds v. Scott, Brayt. 75. 

Wash.—Farley v. Letterman, 87 
Wash. 641,.152 P 515. 

30. Ga.—Howard v. Gresham, 27 
Ga. 347; Copeland v. Montgomery, 8 
Ga. A. 633, 70 SE 30. 

Ill.—Morehouse vy. Terrill, 111 Ill. 
A. 460; Dauchy Iron Works v. Toles, 
76 Ill. A. 669. 

Nebr.—Bryant v. Thesing, 46 Nebr. 
244, 64 NW 967. 

N. C.—Palmer vy. Lowder, 167 N. C. 
331, 83 SE 464. 

Okl.—Roe y. Fleming, 32 Okl. 259, 
122 P 496. 

Va.—Hawse v. Piedmont First Nat. 
Bank, .113 Va. 588, 75.88) 127, 

Ont.—Whitney v. Wall, 17 U. C. 
CPs 404. 

[a]. A release pro tanto of a mort- 
gage by part payment may be shown 


by parol. Howard v. Gresham, 27 
Ga. 347. ‘ 
[b] An extension of time for pay- 


ment of notes and a mortgage may 
be shown by parol. Roe v. Fleming, 
Ss21Okl 2 2592 1 220P 496. 

81. Eddie v. Gage Mfg. Co., 33 
CalsrAw333, wl6d Peds. 

{a] Tlustration.—Where a tenant 
assigned his lease to a corporation, 
the landlord consenting thereto in 
writing, evidence that the landlord 
orally agreed to release the tenant 
from payment of rent was inadmis- 


sible. Eddie v. Gage Mfg. Co., 33 
Cal, A., 388, 164 PB 1133: 

382. Cal.—Howard v. Stratton, 64 
Cal. 487,-2. P (263. 

Ida.—Henry v. Herschey, 9 Ida. 


548,. 75 P 266. 

Miss.—Sunflower Bank y. Pitts, 108 
Miss. 380, 66 S 810. 

WNebr.—Gifford v. Fox, 2 Nebr. 
(Unoff.) 30, 95 NW 1066. . 

N. Y.—Louisiana Union Bank v. 


Coster, 3 N. Y. 203, 53 AmD 280; 
Becher v. National Cloak, etce., Co., 
128 sApps. Divwy 423; 0112 2NYS 28305 
Zack vy. Gans, 128 NYS 737. 

Utah.—Clark v. Ducheneau, 26 
Ulta ves cya es oil 


Va.—Pairo y. Bethell, 75 Va. 825. 

Wis.—Chapman v. Ingram, 30 Wis. 
290. 

{a] In an action on a promissory 
note, evidence is admissible to show 
that it was given to secure the per- 
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tirely rescinded, abrogated, or abandoned by them.** 
In this connection it is, however, to be observed that 
under the statute of frauds a parol agreement for 
the rescission of an executory contract may be in- 
valid, in which ease it would of course be improper 
to admit evidence of such parol rescission.** 

[§ 1610] b. Payment or Accord and Satisfac- 
tion. Where a writing evidences an obligation or a 
promise to’ pay money, or is based upon a money 
consideration, it is admissible to show by extrinsic 

evidence that the money has been paid,®° or the ob- 
This is true even though the 
evidence tends to show a payment or satisfaction 
other than in money or in the method provided by 


ligation satisfied.*° 


formance of a certain agreement by 
the maker, and that such agreement 
has been performed. Howard  v. 
Stratton, 64 Cal. 487, 2 P 2638; Gifford 
v. Fox, 2 Nebr. (Unoff.) 30, 95 NW 
1066; Clark vy. Ducheneau, 26 Utah 
97, 72 P 331. 

Tb] Compliance with one of the 
conditions before execution of the 
instrument may be shown. Henry v. 
Herschey, 9 Ida. 548, 75 P 266. 

[c] Such evidence may he met by 
evidence tending to show nonper- 
formance. American Mills Co. v. 
Hudson, 20 Ga. A. 34, 92 SE 760; 
Emery v. Dana, 76 N. H. 483, 84 A 
976. 

33. Cal.—Bradley v. Bush, 11 Cal. 
A. 287, 104 P 845. 

Ga.—Sparks Impr. Co. vy. Jones, 4 
Ga. A. 61, 60 SE 810. 

Ill.—Alschuler v. Schiff, 164 Il. 
298, 45 NE 424 [rev 59 Ill. A. 51]; 
Montgomery vy. Kirkpatrick, 162 Ill. 


A. 59; Richmond v. Radke, 132 Ill. 
A473, 

Ind.—Rhodes v. Thomas, 2 Ind. 
638. 

Ky.—Hawkins v. Lowry, 6 J. J. 
Marsh. 245. 


La.—Gardiner v.. Batille, 5 La. Ann. 
597. Contra Sharkey v. Wood, 5 Rob. 
326; Spencer vy. Sloo, 8 La. 290; An- 
drus pa Chretian, 7 La. 318. 

N. H.—Emery.v. Dana, 76 N. H. 
483, 84 A 976; Buel v. Miller, 4N. H. 
196. 

N. J.—Mairs v. Sparks, 5.N. J. L. 


Bae 
D.—Wadge_ v. 12 
N. Np. 452, 97 NW 856. 

Pa. __Germantown Dairy Co. v. Mc- 
Callum, 223 Pa. 554, 72 A 885; Phil- 
lips v. American Cement Tile Mtg. 
2oO0m Ib ae VAd,. 69) AL Oo. 


Kittleson, 


Tenn. — Walker v. Wheatly, 2 
Humphry. 119. 
Tex.—Henry v. Phillips, 105 Tex, 


459, 151 SW 533 [rev (Civ. A.) 135 
sw 382]. 

{a] The dissolution of a partner- 
ship formed in writing, when _ it 
might have been formed verbally, 
may be shown by nate Gardiner v. 
Bataille, 5 La. Ann, 597. 

{b] The surrender of a lease may 
be shown by parol. Mairs y. Sparks, 
Sul Net day Mee : 

{c] Reinstatement.—Where parol 
evidence has been introduced to show 
the rescission of a contract under 
seal by mutual consent, it is also 
admissible to show its subsequent 
reinstatement. Flynn vy. McKeon, 13 
N. Y., Super. 203. 

34. Gardner v. Sittig, (Tex. Civ. 
A.) 188 SW 731 (ease). 


35. Ariz.—Reiniger v. Besley, 16 
Aniz. 161, 141.P 574, 

Colo.—Richards v. Stewart, '53 
Colo. 205, -124 P 740. 

Ga.—Ober, etc., Co. v. Drane, 106 
Ga. 406, 32 SE 371. 

Ida.—Vincent y. Larson, 1 Ida. 241. 

Ind.—Ketecham y. Hill, 42 Ind. 64. 

Iowa.—Hollenbeck vy. Stanberry, 38 
Iowa 325. 

Ky.—French vy. Frazier, 7 J.. J. 
Marsh. 425. 

La.—Dull v. Gordon, 24 La. Ann, 
478; Stewart v. McDonald, 18 La. 
Ann. 194; Derouin v. Segura, 5 La. 


EVIDENCE | 


[§ 1611] c. 


agreement.*° 
Macarty vy. Gasguet, 11 
Rob, 270. 


Me.—Thornton y. Wood, 42 Me. 
282; Thayer v. Mowry, 36 Me. 287. 


Ann. 550; 


Mass.—Savage v. Blanchard, 148 
Mass. 348, 19 NE 396. 
Miss.—Stadeker v. Jones, 52 Miss. 


729; Tinnin v. Garrett, 12 Miss. 207. 
Mo.—The Charlette v. Hammond, 9 

Mo. 59, 43 AmD 536; Estes v. Fry, 

22 Bo A. 53. 

ng J.—Berry v. Berry, 17 N. J. L. 


nine Y.—Waters v. Travis, 9 Johns. 
N. C.—Richards y. Hodges, 164 
N. C. 183, 80 SE 439. 
Pa.—Fowler v. Smith, 153 Pa. 639, 
25 A 744, 
ON wee v. Brinkley, 4 Lea 
‘ Tex.—Barcus v. J. I. Case Thresh- 
ree Mach. Co., (Civ. A.) 197 SW 
Wash.—Harstaa vy. Olson, 57 Wash. 
264, 106 P 741. 
[a] Payment of a judgment may 
be proved by parol. Morrison vy. 
King, 4 Biackf. 


(Ind.) 125; Hollen- 
beck vy. Stanberry, 38 Iowa 325; 
French y. Frazier, 7 J. J. Marsh. 
(Ky.) 425; Vidichi v. Cousin, 6 La. 
Ann. 489; Ramapo Fdy., ete., Works 
v. Carey, 113 NYS 10; Fowler v. 
Smith, 153 Pa. 639, 25 A 744; Gates 
v. Brinkley, 4 Lea (Tenn.) 710; Im- 
perial Roller Milling Co. v. Cle- 
burne First Nat. Bank, 5 Tex. Civ. 
A. 686, 27 SW 49. 

{b] Partial payment.—-(1) Where 
there had been partial performance 
when the contract for the clearing 
of land was reduced to writing, parol 
evidence of partial payment, whether 
befcre or after the reduction of the 
contract to writing, was admissible 
as against the objection that it va- 
ried the terms of the written con- 
tract. Harstad v. Olson, 57 Wash. 
264, 106 P 741. (2) In a scire facias 
sur mortgage given by a sister to 
her brother, both dead when the writ 
was issued, evidence from which an 
agreement that amounts due the sis- 
ter for the brother’s board should go 
in liquidation of the mortgage could 
be inferred was admissible. Potter 
Title, etc, \Co; v, Quilter, 247°Pa. 855; 
93 A 507, 

[c] Payment by third person.— 
(1) Parol evidence that payment of 
a note was not made by the maker, 
but by a third person out of his own 
money, is not parol evidence contra- 
dicting or varying the note. Bag- 
ley’s' Succe,, 120'"Lia. 922, 45 $9949. 
(2) The voluntary acceptance by the 
creditor of the promissory note of 
a’third person may be shown to es- 
tablish payment of a note executed 
by the debtor. Richards v. Hodges, 
164 N. C. 183, 80 SE 439. 

86. Vaughan-Robertson Drug Co. 
v. Grimes-Mills Drug Co., 173 N. C. 
502, 92 SE 376; Reynolds v. Scott, 
Brayt. (Vt.) 75. 
ont Ark.—Borden v. Peay, 20 Ark. 

3. - 

Colo.—Richards vy. Stewart, 53 
Colon 205; 124 Ps 740% 

Ga.—Denham y. Walker, 93 Ga. 
497, 21 SE 102. 


‘ 
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the writing, provided the payment or aatlitaetand ac- 
tually made has been accepted by the parties as a 
compliance with. the obligation which the writing 
shows; or is in accordance with an agreement that 
the obligation may be satisfied in that manner.*’ So 
also, a person liable upon a written instrument may 
show that his liability has been discharged by aecord 
and satisfaction.*® 

Waiver and Estoppel. 
other extrinsic evidence has been admitted to show 
that a party to a contract has waived the benefit 
of, or become estopped to assert, his rights under 
some or all of the provisions in his favor in the 
But the rule is otherwise where the 


Ind.—Tucker y. Tucker, 113 Ind. 
272, 13 NE 710; Isbell v. Brinkman, 
7C Ind, 118. 

Ky.—Duncan y. Sheehan, 13 KyL 
780. 

Md.—Elysville Mfg. Co. vy. Okisku 
Co#"1 (Md. Ch. 1392; 

Mich.—Town v. Jepson, 133 Mich. 
673, 95 NW 742. 

N, J.—Oliver v. Phelps, 20 N. J. 
TER ee (afr 21 Nowe L5oT)- 

C.—Smith Premier Typewriter 
coe v. Rowan Hardware Co., 143 N.C. 
97, 55 SE 417. 

Pa.—Potter Title, ete., Co. v. Quil- 
ter, 247 Pa. 355, 93 A 507; Fowler v. 
Smith, 153 Pa. 639, 25 A 744. 
seuplig Patines I vy. Howe, 1 D. Chipm. 

Ont.—McecQuarrie vy. Brand, 28 Ont. 


69. 
38. Hill v. Maxwell, 71 Kan. 72, 


79 P 1088; Savage v. Blanchard, 148 
Mass. 348, 19 NE 396; Oliver v. 
Phelps, 20 N. J. L. 180 

39. U S.—Glover Vv. Baltimore 


ihe F. Ins. Co., 85 Fed. 125, 30 CCA 

Ark.—Rock Island Plow Co. vy. 
Rankin, 89 Ark. 24, 115 SW 943. 

Cal.—Union Trust, ete., Co. vy. Best, 
160 Cal. 263, 116 P 737; Reese v. 
G. B. Amigo Co., 31 Cal. A. 450, 160 
P 837; Seals v. Davis, 25 Cal. A. 68, 
142 P 905. 

Conn.—Gilson v. Boston Realty 
Co., 82 Conn. 383, 73 A 765; O’Keefe 
v. St. Francis’ Church, 59 Conn. 551, 


22 A 325; Sheldon vy. Connecticut 
Muti! ic Insi Cory 25! Conn. 20% 
AmD 565. 


Ida.—Allen v. Phcenix Assur. Co., 
14 Ida. 728, 95 P 829. 

Ind.—Mallow v. Hastes, 179 Ind. 
267, 278, 100 NE 8386 [cit Cyc]. 

Iowa.—Guthrie Ice Co. v. Selby, 
166 Iowa 474, 147 NW 923; Roe vy. 
National L. Ins. Assoc., 137 ‘Iowa 
696, 115 NW 500, 17 LRANS 1144. 

Kan.—Hull v. Allen, 84 Kan. 207, 
113-7 4960. 

La.—Edson v. McGraw, 37 La. Ann. 
294; Pino vy. Merchants’ Mut. Ins. 
Co., 19 La. Ann. 214, 92 AmD 529. 

Me.—Hilton v. Hanson, 101 Me. 
21, 62 A 797; Medomak Bank v. 
Curtis, 24 Me. 36. 

Md.—Franklin FE. 
Hamill, 5 Md. 170. 

Mass.—Leathe v. Bullard, 8 Gray 


Ins. 22@o. Hing 


545; Thompson vy. Catholic Cong. 
Soc.,+5 Pick.1:469: 
Mich.—Duplanty v. Stokes, 103 


Mich. 630, 61 NW 1015. 

N. Y.—Brady v. Cassidy, 145 N. Y. 
171, 39 NE 814; Pechner vy: Phoenix 
Ins. ‘Coyi-657 N, ¥ar95 7 fatisos Ways; 
183, 24 Lied. 427]; Carroll v. Char- 
ter Oak-Ins. Co., 1 Abb. Dec. 
10 AbbPrNS 166 [aff 40 Barb. 292]; 
Baldwin v. Citizens’ Ins. Co., 60 Hun 
389, 15 NYS 587; Matter of Zillig, 13 
NYSt 891; Fleming vy. Gilbert, 3 
Johns. 528. 

Or.—Mercer vy. Germania Ins. Co., 
88 Or. 410, 171 P 412; Moll v. Roth 
Co. PIM Ori 75 93II1b2 P2385. 

Pa.—Raffensberger v. Cullison, 28 
a 426; Grove v. Donaldson, 15 Pa. 


Tenn.—Johnson y. Continental Ins. 


Co., 119 Tenn. 598, 107 SW 688. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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instrument, as frequently happens in: the case of in- 
surance policies, forbids a waiver of any of its 
provisions, except in writing;*° and, it is, of course, 
not permissible to show that certain conditions ex- 
pressed in the writing were waived at the time when 
it was executed, as this would contradict the instru- 


ment. 


Waiver of demand or notice of dishonor. 
held by numerous authorities that a waiver of de- 
mand and notice of dishonor of a bill or note may 
be proved by parol;*? but a verbal waiver at the 
time of drawing the bill, or of indorsing it, tends to 
vary the instrument itself, and it is therefore held 
that such a waiver cannot be shown.*? 

[§ 1612] 14. Dispute as to Contractual Char- 
t The rule which excludes parol 
evidence to contradict or vary the terms of a writ- 
ten agreement can be applied only when a written 
agreement is proved to exist between the parties, 
and consequently parol evidence is admissible to 
show that a writing, although purporting on its face 


acter of Writing. 


Tex.—Mars vy. 
A. 216, 106 SW 430. 

'~Wash.—Wallace v. Babcock, 93 
Wash. 392, 160 P 1041. 

[a] A contract under seal may be 
waived by a .parol agreement espe- 
cially if the latter is executed. 
Munroe y. Perkins, 9 Pick. (Mass.) 
298, 20 AmD 475. 

[b] Assent to a delay in perform- 
ance may be shown by parol. Du- 
planty v. Stokes, 103 Mich. 630, 61 
NwW_ 1015. 

[ec] Rule criticized.—“The theory 
that proof of prior and contempora- 
neous negotiations and representa- 
tions, though not admissible to vary 
the terms or legal effect of the writ- 
ten contract, may be received for the 
purpose of raising an estoppel in 
pais, is a mere evasion of the salu- 
tary rule which protects written 
contracts from impeachment by loose 
collateral evidence, and upon princi- 
ple and authority is not tenable.” 
Connecticut F, Ins. Co. v. Buchanan, 


141 ea S7i7, (80S) 738, CCA 111) "4 
LRANS 758. ° 
{d] Statutory prohibition.—Under 


a statute which provides that parol 
testimony is inadmissible to prove 
that the drawer of a draft has re- 
leased the holder thereof from his 


obligation to use diligence to collect, 


plaintiff, in an action against the 
drawer of a draft after acceptance 
who has pleaded as to defendant’s 
waiver that the suit was not before 
filed because defendant requested 
that it be not done, and that he 
would pay it, cannot show such 
waiver by‘ parol evidence. Seguin 
Milling, ete., Co. v. Guinn, (Tex. Civ. 
A.) 187 SW: 456. 

40. New: York Lumber’ Under- 
writers: :v. Rife, 237 U.S. 605, 609, 
35 SCt.717, 59 L. ed. 1140; Black v. 
North River. Ins. Co., 148 N. C. 198, 
61 SE 675; Black v. Atlantic Home 
Ins. Co., 148 N. C.: 169, 61 SE 672, 
21 LRANS 578;.New York Home Ins. 
Co. v.: Ballard;-:32-°Okl], 723, 124 -P. 
316. Bite 

“When a policy of insurance is 
issued,.the \import of the transaction, 
as every one understands, is that 
the document embodies the contract. 
It is the dominant, as it purports 
to be the only and entire expression 
of the parties’ intent. In the pres- 
ent case this fact was put in words 
by the proviso for the indorsement 
of any change-of terms. Therefore 
when by its written stipulation the 
document: gave notice that a certain 
term was insisted upon, it would be 
contrary to the fundamental theory 
of the legal relations established to 
allow parol proof that at the very 
moment when the policy was deliv- 
ered that term was waived.. It is the 
established doctrine of this court 
that such proof cannot be received.” 


EVIDENCE 


It is 


[§ 1613] 15. 


formal.*® 

[§ 1614] 16. 
dence, the sole 
writing offered 


Morris, 48 Tex. Civ.; New York Lumber Underwriters v. 


Rife, supra. 

41. Singmaster vy. 
Iowa 522, 164 NW 776. 

42. U. S.—Union Bank y. Hyde, 5 
Wheat. 572, 5 L. ed. 333 (instrument 
ambiguous). 

Ark.—Andrews y. Simms, 33 Ark. 


Robinson, 181 


(Hae 

Del.—Farmers’ Bank v. Waples, 4 
Del. 429 
pet amis a cei v. Frank, 86> Ind. 


Loe eats v. Taylor, 29 Iowa 


La.—Helm y. Ducayet, 20 La. Ann. 
417; Debuys v. Mollere, 3 Mart. N. S. 
318, 15-AmD 159. 

Me.—Keyes v. Winter, 54 Me. 399; 
Fullerton vy. Rundlett, 27 Me. 31; San- 
born v. Southard; 25 Me. 409, 43 AmD 
288; Crocker v. Getchell, 23 Me. 392; 
Lane v. Steward, 20 Me. 98; Fuller v. 
McDonald, 8 Me. 213, 23 AmD 499. 

Mass.—Taunton Bank y. Richard- 
son, 5 Pick. 436. 

Mo.—Kaiser v. Nial, 9 Mo. A. 590. 
N N, H.—Edwards v. Tandy, 36 N. H. 

40. 
N. Y¥.—Porter vy. Kemball, 53 Barb. 


467. 


Oh.—Dye v. Scott, 35 Oh. St. 194, 
35 AmR 604. 

Or.—Smith v. Lownsdale, 6 Or. 78. 

Pa.—Barclay v. Weaver, 19. Pa. 
396, 57 AmD 661; Patterson vy. Todd, 
18 Pa, 426, 57 AmD 622. 

Tenn.—Dick y. Martin, 7 Humphr. 
263. 

[a] Thus it may be shown by 
parol that all parties agreed that 
their rights and liabilities should be 
fixed by simple demand of payment 
at the bank where the note was made 
payable. Brent v. Metropolis Bank, 
1 Pet. (U. S.) 89, 7 L. ed. 65. 

[b] Evidence is admissible of a 
conversation between the holder and 
the indorser, in which the latter re- 
quested the holder not to let the 
note go to protest or give notice of 
dishonor, as he would “pay it with- 
out that.” Smith v. Lownsdale, 6 
Or. %8. 

43. Ala.—Carlton y. Fellows, 13 
Ala. 437; Hightower v. Ivy, 2 Port. 
308. 


Cal.—Goldman vy. Davis, 23 Cal. 
256. 

Conn.—Allen y. Rundle, 50 Conn. 9, 
47 AmR 599. 


Minn.—Farwell v. St. Paul Trust 


Co., 45 Minn. 495, 48 NW 326, 22 
AmSR 742; Barnard v. Gaslin, 23 
Minn. 192. 

Miss.—Baskerville v. Harris, 41 
Miss. 535. 


Mo.—Beeler v. Frost, 70 Mo. 185; 


Rodney v. Wilson, 67 Mo. 1238, 29 
AmR 499. 

N. H.—Barry v. Morse, 3 N. H. 
132. 


N. Y.—Albion Bank vy. Smith, 27 


[Bo eeo}] tet 


to be a contract, was not in fact intended by the 
parties to be such.44 
set up as an agreement is not admitted to be such 
by the party sought to be affected by it and there 
is a conflict of evidence on the question whether 
it is such agreement or not, the court will not ex- 
clude testimony adduced to prove a verbal agree- 
ment differing in its terms from the written one, 
but will merely direet the jury to disregard such 
testimony in case they find the writing to be the 
agreement of the parties.*® 


Furthermore, where a paper 


Formal Parts of Instrument. The 


reasons upon which the rule exeluding parol evi- 
dence to add to, vary, or contradict a written in- 
strument is founded confine it to the essential and 
substantial parts of the writing and the rule 
does not apply to those parts which are merely 


Identification of Writing?’ Hyi- 
purpose of which is to identify a 
in evidence, is not objectionable as 


Barb. 489; Blake, 
Ne ea: 

S. D—Schmitz v. Hawkeye Gold 
Min. €o., 8 S. D. 544,.67 NW 618. 

Tex.—Burke v. Ward, (Civ. A.) 32 
SW 1047. 

Wis.—Charles y. 42 Wis. 
56, 24 AmR 3832. 

[a] MTllustration.—It cannot be 
shown by parol that the words “pro- 
test waived” were intended to waive 
“due diligence’ in the collection of 


Degroot v. Anth. 


Denis, 


the note. Burke v. Ward, (Tex. Civ. 
A.) 32 SW) 1047. 
[b] Usage of bank.—Where a 


bank had kept posted a notice that 
all -indorsers of notes to the bank 
would be required to waive demand 
and notice, and a note was indorsed 
to the bank by one who had been 
for several years a customer of the 
bank, but no such waiver was writ- 
ten upon the note, it was held that 
parol evidenee of this usage of the 
bank, and of the assent of the in- 
dorser, eould not be shown, to change 
the contract implied in law from the 
indorsement. Piscataqua Exch. Bank 
v. Carter, 20 N. H. 246, 51 AmD 217. 
. 44. Yowa.—Wiltse v. Fifield, 143 
Iowa 332, 121 NW 1086; Hathaway 
v. Rogers, 112 Iowa 638, 84 NW 674. 
F er st i v. Moon, 102 Kan. 737, 
73 i 


Md.—Colonial Park: Est. v. Mas- 
sart, 112 Md. 648, 77 A 275. --. 
Mich.—Woodard v. Walker, 192 


Mich. 188, 158 NW 846. 

Mo.—Deierling v.. Wabash R, Co., 
163.Mo. A. 292, 146.SW 814. 

N. Y.—Pechner v. Phcenix Ins. Co., 
657 Ni Ye 295d faftl 9b se Sasso 4 
L. ed. 427]; Grierson v: Mason, 69 
N. Y¥. 394; Richardson v. Home Ins. 
Co. 4TiINeey.=Supert “3s: 

Tex.—Rush vy. Amarillo First Nat. 
Bank, (Civ. A.) 160 SW 609 [den 
reh 160 SW 319]. 

Eng.—Pattle v.. Hornibrook, [1897] 
L4Gh. 255 

{a] Illustration. — Notwithstand- 
ing a written contraet of partner- 
ship, it could be shown by parol, for 
the purpose of showing that no 
partnership in fact existed, that one 
of the parties ignored and disre- 
garded the contract and wholly failed 
to furnish his contribution to the 
partnership capital. Rush v. Ama- 
rillo First Nat. Bank, (Tex. Civ. A.) 
160 SW 609 [den reh (Tex. Civ. A.) 
160 SW 319]. 

[b] Whether a written 
has been consummated is a ques- 
tion which may always rest in parol. 
Hayward Rubber Co. v. Duncklee, 30 


contract 


Vt. 29. 

45. Bruce v. Snow, 18 N. H. 514; 
Hoag v. Owen, 57 N. Y. 644. 

46. Barmore v. Jay, 13 S. Cc. L. 
smd; 13 AmD 736 


47. Identification of writing re- 
ferred to see supra § 1579. 
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tending to vary or contradict it.*§ 
supposed duplicate copies of one agreement differ 
as to certain particulars, parol evidence is admis- 
sible to show which of the two papers embodies the 


real agreement.*? 


Public records may be identified by the testimony 
of witnesses,°? and it has been held that where 
there were two apparently perfect records of the 
proceedings of a town meeting, parol evidence must 
of necessity be admissible to determine which was 


the legitimate record.°+ 


[§ 1615] 17. Inducing Cause.” 
held that where the execution of a written instru- 
ment has been induced by an oral stipulation or 
agreement made at the time, on the faith of which 


185 ; per. 


48. Ala.—Sellers y. Dickert, 
Ala. 206, 64 S 40. 

Colo.—Peo. y. Leddy, 53 Colo. 109, 
SUAS) dee eal 

Ind.—Baltes Land, etc., Co. v. Sut- 
ton, 32 Ind. A. 14, 69 NE 179. 

Iowa.—City Nat. Bank vy. Jordan, 
139 Iowa 499, 117 NW 758; Bradley 
v. Delaware County, 54 Iowa 137, 6 
NW 175. 

Kan.—Hendricks v. Brooks, 80 
Kan. 1, 101. P 622, 133 AmSR 186. 

La.—Guillory v. Elms, 126 La. 560, 


52 S 767 

N. Y.—Bowman v. Poppenberg, 53 
Mise. 378, 103 NYS 245. 

Pa.—Ranney v. Byers, 219 Pa. 332, 
68 A 971. 

S. C.—State Agricultural, etce., 
Soe. Vie LAYIOL. «104 Ou Oiy Ode 8 8 yo 
372. 

49. Hill v.. Miller,-76. N...Y. 32; 


McNulty v. Prentice, 25 Barb. (N. Y.) 
204; Bowman vy. Poppenberg, 53 Misc. 
373, 103 NYS 245. 


50. Hopper v. Justice, 111 N. C. 
418, 16 SE 626. 

51. Walter v. Belding, 24 Vt. 658. 

52. Cross references: 


Duress see infra § 1619. 
Fraud see infra § 1621. 
Showing inducing cause as aid to 

construction see supra § 1580. 
Undue influence see infra § 1637. 

53. U. S.—In re Hartman, 166 Fed. 
776. 

Cal.—Ventura Mfg., ete, Co. v. 
Warfield, (A.) 174 P 382 

Tll.—Bent v. Furnald, 
552. . 
Iowa.—Hemphill v. Cedar Rapids, 
ete., R., ete., Co., 169 Iowa 498, 151 
NW 449; Heitman v. Clancy, 167 
Iowa 58, 148 NW 1011. 

Kan.—Rice v. Rice, 101 Kan. 20, 
165 P 799; Hurless v. Wiley, 91 
Kan. $474. £37 VP 298 ALRALITSC alate 

Nebr.—Fairbanks vy. Burgert, 81 
Nebr. 465, 116 NW 35; Barnett v. 
Pratt, 37 Nebr. 349, 55 NW 1050. 
aaa J.—Black v. Lamb, 12 N. J. Eq. 

N. C.—Hughes v. Crooker, 148 N. 
C. 318, 62 SE 429, 128 AmSR 606. 

N. D.—Erickson v. Wiper, 33 N. D. 
193, 157 NW 592. 

Oh.—Wales v. Bates, 1 Oh. Dec. 
(Reprint) 180, 3 WestLJ 263. 

Pa.—Excelsior Saving Fund, etce., 
Assoc. v. Fox, 253 Pa. 257, 98 A 593; 
Noel v. Kessler, 252 Pa. 244, 97 A 
446; Perkiomen R. Co. yv. Bromer, 217 
Pa. 263, 66 A 359; In re Sutch, 201 
Pa. 305, 50 A 943; Clinch Valley Coal, 
etc., Co. v. Willing, 180 Pa. 165, 36 A 
737, 57 AmSR 626; Close v. Zell, 141 
Pa. 390, 21 A 770, 283 AmSR 296; Sid- 
ney School-Furniture Co. v. Warsaw 
School Dist., 130 Pa. 76, 18 A 604; 
Cullmans v. Lindsay, 114 Pa. 166, 6 
A 332; Thomas v. Loose, 114 Pa. 35, 
6 A 326; Brown v. Morange, 108 Pa. 
69; Juniata Bldg., etc., Assoc. v. Het- 
zel, 103 Pa. 507; Greenawalt  v. 
Kohne, 85 Pa. 369; Campbell v. Mc- 
Clenachan, 6 Serg. & R. 171; Thu- 
dium v. Yost, 7 Pa. Cas. 306, 11 A 
436; Outcault Adv. Co. v. Ritchey, 
63 Pa. Super. 597; Diehl Mfg. Co. v. 
Philadelphia Electric Co., 49 Pa. Su- 
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So also where 


It has been 
or fraudulent.** 


257; Lowenstein v. McPeak, 48 
Pa. Super. 281; Sloss-Sheffield Steel, 
etc., Co. v. Tacony Iron Co., 46 Pa. 
Super. 164; Ramsden v. Simplex 
Foundation Co., 39 Pa. Super. 587; 
Land-Wharton Co. v. Hughes, 37 Pa. 
Super. 602; Miller v. Wise, 33 Pa. 
Super. 589; Commonwealth Title Ins., 
etc... Co. v. Folz,-19 Pa. Super 28; 
McCormick Harvesting Mach. Co. v. 
Nicholson, 17 Pa. Super. 188; Chica- 
go Cottage Organ Co. v. McManigal, 
8 Pa. Super. 632; Osborne v. Walley, 
8 Pa. Super. 193; Smith v. Harvey, 4 
Pa. Super. 377; Emrick vy. Groome, 4 
Pa, Dist. 511; Thompson v. Weaver, 
21 LancLRev 315; Boyd v. Breece, 3 
Philas) 2067. Hill. ivan schucker,. pa. 
Woodw. 251. 

Tenn.—Waterbury v. Russell, 8 
Baxt. 1 1593. lueinau’ 9 v.. ~Smart, /11 
Johnson, 68 


Humphr,. 308. 

Wash.—Boynton vy. 

Wash. 370, 123 P 522; Naden v. Chris- 
topher, 62 Wash. 413, 113 P 1116. 

It is not ‘‘essential to the admis- 
sion of parol evidence that a fraud 
was originally intended. Ilteis 
enough that, though the parties acted 
in mutual good faith at the inception 
of the transaction, an attempt is made 
to wrest the instrument to a purpose 
not contemplated, or use it in viola- 
tion of the accompanying agreement. 
It is as much a fraud to obtain a pa- 
per for one purpose, and use it for 
a different and unfair purpose, as to 
practise falsehood or deceit in its 
procurement. The primary honesty 
of purpose but adds to the moral tur- 
pitude of the subsequent effort to 
escape from it; or when moral guilt 
cannot be imputed, as perhaps in 
our case, a legal delinquency attach- 
eS upon an attempted abuse of the 
writing, sufficient to subject it to 
the influence of the oral evidence.” 
Rearich v. Swinehart, 11 Pa. 2338, 240, 
51 AmD 540. 

[a] Dlustration.—“‘The agreement 
on the part of the seller, that he 
would find a purchaser for the prop- 
erty at a certain price within a fixed 
time, appears to be one of that class 
which may be shown by parol to have 
been entered into at the time of the 
written contract of sale, although 
not mentioned or referred to therein. 
It has relation to the consideration 
of the contract, and is a part of its 
inducement. Such matters are ordi- 
narily allowed to be shown by oral 
evidence, where they do not contra- 
dict the terms of the written instru- 
ment.” Hurless v. Wiley, 91 Kan. 
$47, 348, 1387 "PP 1981,) DRAL915C? £77 
[cit Cye and quot Hickman v. Rich- 
ardson, 92 Kan. 716, 142 P 964]. 

[b] Suit for specific performance. 
—‘It has always been held that, in 
an action for specific performance, 
parol evidence will be heard, not to 
contradict or vary the written con- 
tract, but to put the Court in pos- 
session of all of the facts and cir- 
cumstances surrounding the treaty 
and entering into the negotiation, to 
the end that it may ascertain whether 
there was any element of fraud, mis- 
take or unfair advantage taken by 
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the party executed the writing and without which 
he would not have executed it, but such agreement 
or stipulation is omitted from the writing, even if 
its omission is not due to fraud or mistake, evi- 
dence of the oral agreement or stipulation may be 
given, although it may have the effect of varying 
the contract or obligation evidenced by the writ- 
ing,°? where there has been an attempt to make a 
fraudulent use of the instrument in violation of 
such promise or agreement, or where the circum- 
stances would make the use of the writing for any 
purpose inconsistent with such agreement dishonest 


This rule is put upon the ground 


that the attempt by one party afterward to take 
advantage of the omission of such terms from the 


the party seeking the equitable aid 
of the Court. In the leading case 
upon this subject, Sir William Grant, 
M. R., after laying down the general 
rule excluding parol evidence, to 
vary, alter or contradict the terms 
of a written contract, says: ‘But 
when equity is called upon to exer- 


|'cise its peculiar jurisdiction by de- 


creeing a specific performance, the 
party to be charged is let in to Show 
that, under the circumstances, the 
plaintiff is not entitled to have the 
agreement specifically performed.’ 
Woolam v. Hearn, 7 Ves. Jr. 211, 32 
Reprint 86; L. C..Eq., Vol. II, part 1, 
510. The evidence was competent for 
the purpose for which it was ad- 
mitted. Defendant did not deny that 
he had signed the contract as it was 
written, nor did he allege that it had 
not been correctly read to him, but 
that he was induced to enter into it 
by the promise of the plaintiff to 
transfer to him the option on the 
Sigmon farm.” Rudisill v. Whitener, 
149 N. C. 489, 441, 63 SE 101. 

{c] A written agreement may be 
modified, explained, reformed or al- 
together set aside by parol evidence 
of an oral promise or undertaking 
material to the subject matter of 
the contract made by one of the par- 
ties at the time of the execution of 
the writing and which induced the 
other party to put his name to it. 
Osborne v. Walley, 8 Pa. Super. 193. 

[ad] A contrary view has been as- 
serted in some cases. Concord Bank 
v. Rogers, 16 N. H. 9; Scholz vy. 
Dankert, 69 Wis. 416, 34 NW 394. 

54, Ala.—Kennedy v. Kennedy, 2 
Ala. 571. 
eee C.—Tobriner v. White, 19 App. 

N. Y.—Juilliard v. Chaffee, 92 N. Y. 
529; Lawrence v. Sullivan, 79 App. 
Div. 453, 80 NYS 499. 

Pa.—tIn_re Barnes, 221 Pa. 399, 70 
A 1790; Myerstown Bank vy. Roess- 
ler, 186 Pa. 431, 40 A 963; Cooper v. 
Potts, 185 Pa. 115, 39 A 824; Phillips 
v. Meily, 106 Pa. 536; Breneman vy. 
Furniss, 90 Pa. 186, 85 AmR 651; 
Hoopes v. Beale, 90 Pa. 82; Lippin- 
cott v. Whitman, 83 Pa. 244; Hoeveler 
v. Mugele, 66 Pa. 348; Reitenbaugh 
v. Ludwick, 31 Pa. 131; Rearich v. 
Swinehart, 11 Pa. 233, 51 AmD 540; 
Parke v. Chadwick, 8 Watts & S. 98; 
Morrison v. Morrison, 6 Watts & S. 
516; Lyon v. Huntingdon Bank, 12 
Serge. & R. 61; Hartzell v. Reiss, 1 
Binn. 289; Zeller v. Haupt, 41 Pa. 
Super. 647; Commonwealth Title Ins., 
ete.,; Co. v. ‘Folz,,.19 Pa. Super. 28: 
Hardwick vy. Pollock, 3 Pa. Dist. 245; 
Levy v. Moore, 1-Phila. 325; Bartol 
v. Shaffer, 7 North. Co. 217. 

S. D.—Osborne v. Stringham, 1 
S. D. 406, 47 NW 408. 

Tenn.—McCallum v. Jobe, 9 Baxt. 
168, 40 AmR 84. 

Eng.—Jervis v. Berridge, L. R. 8 
Ch. 351; Martin v. Pycroft, 2 De G. 
M. & N. 785, 51 EngCh 615, 42 Re- 
print 1079, 22 ERC 852. 

{a] Original fraudulent intent 
not necessary.—Rearich v. Swine- 
hart, 11 Pa. 233, 51 AmD 540; Os- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. _ 
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contract is a fraud upon the other party who was 
induced to execute it upon the faith of such prom- 
ise, and hence he will be permitted to show by parol 
evidence the truth of the matter.5® 

_ [§ 1616] 18. MIllegible Writings. Where a writ- 
ing is illegible parol evidence as to the matter evi- 
denced thereby is necessarily admissible,>° and if 
the writing is obseure and difficult to read, the evi- 
dence of persons skilled in deciphering writing is 


borne v. Stringham, 1 S. D. 406, 47 
NW 408. 

55. Powelton Coal Co. v. McShain, 
75 Pa. 238; Osborne v. Walley, 8 
Pa. Super. 193. 

[a] The writing must have been 
executed on the faith of the promise 
and the promise have been made and 
intended to operate as part of the 
grant or contract set forth in the 
deed as fully, if not in the same man- 
ner as if it had been reduced to 
writing. Boyd v. Breece, 3 Phila. 
(Pa.) 206. 

[b] Personal liability on mort- 
gage.—It may be shown that it was 
a part of the contract under which 
a bond and mortgage were given 
that the mortgagee should look alone 
to the property for the payment of 
the amount secured, and that there 
was an express understanding that 
the mortgagor should not be person- 
ally liable, it being manifest that ex- 
cept for this understanding the mort- 
gage would not have been executed. 
Hoopes v. Beale, 90 Pa. 82; Irwin 
re Shoemaker, 8 Watts & S. (Pa.) 


56. Ala.—Goldsmith v. Picard, 27 
Ala. 142. 

Iowa.—Jefferson County v. Savory, 
2 Greene 238. 


Kan.—Walrath v. Whittekind, 26 
Kan. 482. 
Me.—Fenderson vy. Owen, 54 Me. 


872, 92 AmD 551. 

N. H.—Little v. Downing, 37 N. H. 
SOs 

N. Y.—Arthur v. Roberts, 60 Barb. 
580. 

Oh.—Fallis v. Griffith, Wright 303. 

57. Haven v. Brown, 7 Me. 421, 
22 AmD 208; Arthur v. Roberts, 60 
Barb.- (N. Y.) 580; Sheldon v. Ben- 
ham, 4 Hill (N. Y.) 129, 40 AmD 271; 
Armstrong v. Burrows, 6 Watts (Pa.) 
266; Remon v. Hayward, 2 A. & E. 
666, 29 ECL 309, 111 Reprint 256; 
Masters v. Masters, 1 P. Wms. 425, 
124 Reprint 454; Goblet v. Beechey, 
38 Sim. 24, 6 EngCh 24, 57 Reprint 
910 [rev on other grounds 2 Russ. & 
M. 624, 11 EngCh 624, 39 Reprint 
5321; Norman v- Morrell, 4 Ves. Jr. 
769, 31 Reprint 398. 

58. Evidence relating to consid- 
eration see supra §§ 1566, 1567. 

59. U. S.—Lucas v. Bradley, 246 
Fed. 698, 158 CCA 649; Brewer’s F. 
Ins. Co. v. Clauson, 4 F. Cas. No. 
1,851. 

Ala.—Sellers v. Dickert, 185 Ala. 
206, 64 S 40; Corbin v. Sistrunk, 19 
Ala. 203. 

Ark.—Barton-Parker Mfg. Co. v. 
Taylor, 78 Ark. 586, 94 SW 713. 

Colo.—Waid v. Hobson, 17 Colo. A. 
54, 67 P 176; Denver Brewing Co. v. 
Barets, 9 Colo. A. 341, 48 P 834. 

Conn.—Smith v. Ward, 2 Root 374, 
1 AmD 80. 

Ga—tLytle v. Scottish-American 
Mortg. Co., 122 Ga. 458, 50 SE 402. 

Il.—Clemens v. Crane, 234 Ill. 215, 
84 NE 884; Dillard v. Jones, 229 Ill. 
4119, 82 NE 206, 11 AnnCas 82; Great 
Western Tel. Co. v. Loewenthal, 154 


Mis O61 640. Nie 3is later ot Tl) VA. 
447]; Black v. Wabash, etc., R. Co., 
411 Ill. 351, 53 AmR 628; Tonica, 


etc., R. Co. v. Stein, 21 Il, 96; Con- 
verse v. Independent Breweries Co., 
199 Ill. A. 137; Van Norman v. Young, 
129 Ill. A. 542 [aff 228 Ill. 425, 81 
NE 1060]; Hartley v. Gilhofer, 109 
Ill. A. 527; Robinson v. Nessel, 86 
Ill. A. 212; Ottawa, ete, R. Co. v. 


Hall, 1 Ill. A. 612. 
Ind. ©.—Fox vy. Tyler, 3 Ind. T. 1, 


EVIDENCE 


[§ 1617] 19. 


53 SW 462. 

Ipwa.—Middaugh vy. Des Moines 
Ice, etc., Co., 169 NW 3895; Blumer vy. 
Schmidt, 164 Iowa 682, 146 NW 751; 
Lavalleur vy. Hahn, 152 Iowa 649, 132 
NW 877, 39 LRANS 24; Brennecke v. 
Heald, 107 Iowa 3876, 77 NW 1063; 
Brewster v. Reel, 74 Iowa 506, 38 
bre 381; Bowman v. Torr, 3 Iowa 

Kan.—Rice v. Rice, 101 Kan. 20, 
165 P 799 [quot Cyc]; Rodgers v. 
Slavens, 101 Kan. 4, 9, 168 P 1088 
[cit Cyc]; Forbes v. Madden, 98 Kan. 
559, 158 P 850. : 

Ky.—McClendon v. Tompkins, 150 
Ky. 301, 150 SW 337; Locke v. Lyon 
Medicine Co., 84 SW 307, 27 KyL 1; 
Ray v. Barker, 1 B. Mon. 364; Cruse 
v. Clements, 4 Ky. Op. 496. 

La.—lFord v. Parsons, 142 La. 1093, 
Ce 128; Lerude’s Succ., 11 La. Ann. 

Md.—Rittenhouse, ete., Auto Co. v. 
Kissner, 129 Md. 102, 98 A 361; Bire- 
ly v. Dodson, 107 Md. 229, 68 A 488; 
Southern St. R. Adv. Co. v. Metro- 
pole Shoe Mfg. Co., 91 Md. 61, 46 A 


513. 

Mass.—Baker v. Briggs, 8 Pick. 
122; 19 Am Dp) “31% 

Mich.—Woodard v. Walker, 192 
Mich. 188, 158 NW 846; Church v. 
Case, 110 Mich. 621, 68 NW 424; 
Doyle v. Dobson, 74 Mich. 562, 42 
NW 137. 

Minn.—Porteous y. Adams Exp. 


Co., 112 Minn. 31, 127 NW 429; Gra- 
ham v. Savage, 110 Minn, 510, 126 
NW 394, 1386 AmSR 527, 19 AnnCas 
1022; Cooper v. Finke, 38 Minn. 2, 
35 NW 469. ; 
Mo.—Remmers v. Remmers, 217 
Mo. 541, 117 SW 1117; Joerdens v. 


Schrimpf, 77 Mo. 3838; Durette v. 
Briggs, 47 Mo. 356; Vardeman v. 
Bruns, (A.) 199 SW 710; Merchants’ 


Nat. Bank v. Brisch, 154 Mo. A. 631, 
136 SW 28; McElvain v. St. Louis, 
ete., R. Co., 151 Mo. A. 126, 131 SW 
736; Phoenix Land, etc., Co. v. Seidel, 
135 Mo. A. 185, 115 SW 1070. 

Mont.—Read v. Lewis and Clark 
County, 178 P 177; Petit v. Sinclier, 
53 Mont. 317, 163 P 467. 


Nebr. — Minneapolis Threshing 
Mach. Co. v. Otis, 78 Nebr. 233, 110 
NW 550. 

N. H.—Wheeler vy. Metropolitan 


Stock Exch., 72 N. H. 315, 56 A 754. 

N. Y.—Crosby v. Delaware, etc., 
Canal Co., 128 N. Y. 641, 28 NE 363; 
Thomas v. Scutt, 127 N. Y..133, 27 
NE 961; Union Trust Co. v. Whiton, 
97 N. Y. 172; Chapin v. Dobson,. 78 
N. “SY. -74,434:-AmR- 5125" Pechner sv. 
Phenix Ins!*Co., 65. No Yo 195° [aft 
95 U. S. 183, 24 L. ed. 427]; Grierson 
vo Mason, 60) N.Y. "394; “Ward ~v. 
New York Union Trust Co., 166 App. 
Divs 62i ba "NYS S237) Gilleran | ve 
Colby, 161 App. Div. 923, 145 NYS 
682; Driscoll v. Colby, 161 App. Div. 
922, 145 NYS 681; Van Tuyl v. Robin, 
80 Misc. 360, 142 NYS 535: Burroughs 
Adding Mach. Co. v. Van Deusen, 78 


Mise. 643, 138 NYS 839; Equitable 
Trust Co. v. Howe, 72 Misc. 46, 129 
NYS 112; Koehler v. Duggan, 49 


Misc. 100, 96 NYS 1025. 

N. C.—Caffey v. Oak Furniture Co., 
175 N. C. 387, 95 SE 619. 

N. D.—Grebe v. Swords, 28 N. D. 
330, 343, 149 NW 126 [quot Cyc]. 

Oh.—Metzger v. Roberts, 26 Oh. 
Cine. Clo: 

Okl.—Finola Mfg. Co. v. Paulsen, 
50 Okl. 591, 151 P 195; Colonial Jew- 
elry Co. v. Brown, 38 Okl. 44, 131 P 


‘1077. 


tion of Instrument °**—a. In General. 
tion to parol evidence does not apply where it is 
offered not for the purpose of contradicting or vary- 
ing the effect of a written contract of admitted au- 
thority, but to disprove the legal existence or rebut 
the operation of the instrument,®® and in order to 
determine the validity of the writing the true char- 
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admissible to show what it is.57 


Invalidating or Defeating Opera- 
The objec- 


Or.—Schwarz vy. Lee Gon, 46 Or. 


219, 80 P 110. 

Pa.—Penn Furniture Co. v. Lum- 
bermen’s Mut. F. Ins. Co., 47 Pa. 
Super. 77. 


Philippine.—Maulini v. Serrano, 28 
Philippine 640. 


S. C.—Southern States Phosphate 
me ve Arthurs, O77 SIGs 935S8" SiS 


S. D.—Sioux Remedy Co. v. Lind- 
gren, 27 S. D. 123, 130 NW 49. 

Tex.—McCartney v. McCartney, 93 
Tex. 359, 55 SW 310; Mason v. Rus- 
sell, 1 Tex. 721; National Novelty Im- 
port Co. v. Duncan, (Civ. A.) 182 SW 
888; Farrar v. Holt, (Civ. A.) 178 SW 
618; Gough Mill, ete., Co. vy. Looney, 
(Civ. A.) 112 SW 782; Butler v. An- 
derson, (Civ. A.) 107 SW 656. 

Vt.—In re Bugbee, 102 A 484; Cam- 
eron v. Estabrooks, 73 Vt. 73, 50 A 


638; Webster v. Smith, 72 Vt. 12, 
47 A 101. 

Wis.—Gilman v. Gross, 97 Wis.. 
224, 72 NW 885. 


Eng.—Clever vy. Kirkman, 33 L. T. 
Rep. N. S. 672. 


Ont.—Ontario Ladies’ College v. 
Kendry, 10 Ont. L. 324, 5 OntWR 605. 

Man.—Re Great Northern Assur.. 
Co., 25 Man. 670. 

“Parol evidence is admissible to 
show that an apparent contract never 
had a legal existence.’’ Lavalleur v. 
Hahn, 152 Iowa 649, 661, 132 NW 
877, 39 LRANS 24. 

“The rule which prohibits the in- 
troduction of parol evidence to vary 
a written instrument has no applica- 
tion when the legal existence or 
binding force of the instrument is 
in question.” Webster v. Smith, 72 
WV 2 SRE ACS OTe 

[a] Where a party is mentally 
incompetent, or is tricked into sign- 
ing a sealed. release discharging an- 
other from liability for personal in- 
juries, such facts may be shown in 
an action for damages. Killean v. 
Beaupre, 187 Ill. A. 407. 

{b] Evidence of an alteration i 
a material matter is admissible as 
tending to prove that the instru- 
ment is void for that reason. W. H. 
Howard Piano Co. v. Glover, 7 Ga. 
A. 548, 67 SE 277 (obligation given 
for purchase price of property); 
Grimes vy. Minneapolis, etc., Electric 
Tract. Co., 133 Minn. 442, 158 NW 
719; Everman v. Robb, 52 Miss. 653, 
24 AmR 682 (lease); Stringer v. 
Geiser Mfg. Co., 189 Mo. A. 337, 175 
SW 239 (chattel mortgage); Sackett 
v. Rose, 65 “OK! 398; 154 P1077, 
LRA1916D 820 (record); Kansas City 
Cente Nat. bank Vy. cunind)) Odum, ee 
135, 74 SE 136 (note); Bradbury v. 
Nethercutt, 95 Wash. 670, 164 P 
194; Price v. Stanbra, 45 Wash. 143, 
88 P 115 “(contract of sale). . 

[ec] A grant. of public lands (1) 
may be shown to be void. Pearson 
v. Baker, 4 Dana (Ky.) 321; Jen- 
nings v. Whitaker, 4 T. B. Mon. (Ky.) 
50; Atchley v. Latham, 2 Litt. (Ky.) 
362; Dallam v. Handley, 2 A. K. 
Marsh. (Ky.) 418; Cummings v. 
Powell, 116 Mo. 473, 21 SW 1079, 38 
AmSR 610 [dist Ehrhardt v. Hoga- 
boomy yllb Wassenos,. 0) SCUsl lonmece 
L. ed. 346; French v. Fyan, 93 U. S. 
169, 28 L. ed. 812]; Mason v. Russel, 
1 Tex. 721. (2) Under the general 
issue in ejectment, evidence may be 
given to prove that plaintiff of rec- 
ord, who claimed under a _ patent 


from the United States, was dead at 
; the time the patent issued. Collins 


/y. Brannin, 1 Mo. 540. 
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acter of the transaction may always be shown.°° So 
also evidence which is offered not for the purpose 
of varying or contradicting the terms of a written 
instrument but to show that it was never intended 
to be operative between the parties and never in 
fact had any legal existence as a contract or grant 


1s admissible.®! 


[§ 1618] b. Disproving Authenticity of Record, 
The rule which declares that parol evidence is 


{ad] Void judgment.—(1) Where 
a judgment adjusting property 
rights between an infant and his 
guardian did not show on its face 
that. it was void because the infant 
was. represented only by the guard- 
jan, parol evidence that no issue 
was made between the parties, and 
that the infant was not in court to 
settle any dispute with the guardian, 
was admissible to show that the 
judgment was void. Pearce v. Hey- 
man, (Tex. Civ. A.) 158 SW 242. (2) 
An ex-chancellor, who signed a judg- 
ment without authority, may testify 
to that effect, because this shows 
that judgment was not rendered by 
any court. Ex p. City Bank, etc., Co., 
(Ala.) 76 S 372. 

[e] A confession of judgment by 
an attorney may be shown by the 
testimony of the attorney to have 
been made without authority. Berg 
v. McLafferty, 9 Pa. Cas. 185, 12 A 


460. 

Legatees of contracting party. 
—Under Civ. Code art. /2239, as 
amended by Acts (1884) No. 5, lega- 
tees are not forced heirs and can- 
not by parol evidence assail_ the 
contracts ‘of the testator as. simu- 
lated. Block’s Succe., 137 La. 302, 68 
S 618. 

Action to cancel or reform instru- 
ment see infra § 1723. 
60. Ala.—Robertson 
65 Ala. 610, 39 AmR 17. 
Cal. Ventura Mfg., etc., 
Warfield, (A.) 174 P 382. 
Kan.—Rodgers v. Slavens, 101 Kan. 
4, 9, 168 P 1088 [cit Cyc]. 
La.—Leblanc v. Bouchereau, 16 
La. Ann. 11. 
Minn.—Porteous v. Adams 
Co., 112 Minn. 31, 127 NW 429. 
Mo.—McElrain v. St. Louis, ete., 
R. Co., 151 Mo. A. 126, 131 SW 736. 
N. C.—Rudisill v. Whitener, 149 
N. C. 439, 638 SE 101. 
N. D.—Grebe v. Swords, 28 N. D. 
330, 343, 149 NW 126 [quot Cyc]. 
Vt.—Bradley Fertilizer Co. v. Cas- 
well, 65 Vt. 231, 26 A 956. ‘ 
[a]. Thus where the law incapaci- 
tates persons from making contracts 
of a particular kind the form of the 
contract cannot prevent their being 
allowed to prove the real nature of 
the transaction by parol evidence or 
other proof going to contradict the 
contents of the instrument and tend- 
ing to show that the parties intended 
to evade the provisions of the law. 
Leblanc v. Boucheareau, 16 La. Ann. 
11; Waggaman v. Zacharie, 8 Rob. 
(La.) 181; Macarty v. Roach, 7 Rob. 


v. Robinson, 


Cos vs 


Exp. 


(La.) 857; Firemen’s Ins. Co. v. 
Cross, 4 Rob. (La.) 508; Pilie_ v. 
Patin, 8)-Mart.. N.S. °(Ha.)..,.6925 


Louisiana State Bank v. Rowell, 7 
Mart: N. S. (la.) 341; Bradley Fer- 
tilizer Co. v. Caswell, 65 Vt. 231, 26 
iA” 956. = 

Real nature of transaction gener- 
ally see infra § 1679. 

61. U. S.—Armstrong v. Morrill, 
14 Wall. 120, 20 L. ed. 765. 

Ala.—Corbin v. Sistrunk, 19 Ala. 
203. 

Ark.—Graham v. Remmel, 76 Ark. 
140, 88 SW 899, 6 AnnCas 167. 

Cal.—Ayers v. Southern Pac. R. 
Cos 1713 Cal wi.4b59) PB 14d) TE RALS Le 
949. , 

D. C.—Knight v. W. T. Walker 
Brick Co., 23 App. 519. 

Ga.—Chicago Bldg.; etce., Co. v, 
Butler, 139 Ga. 816, 78 SE 244; 
Equitable Mfg. Co. v. Hill-Atkinson 


EVIDENCE 


[§ 1619] «. 


[§§ 1617-1620 


inadmissible to vary or contradict a record does 
not prohibit the introduction of such evidence, when 
the purpose is to show that a paper, writing, or 
instrument which purports to be a record is in 
fact not a record.®” 

Duress. 


Parol evidence is admis- 


sible to defeat a written instrument by showing 


that it was executed under duress.°* 
[§ 1620] d. Forgery. Parol evidence is always 


Co., 17 Ga. A. 494, 87 SE 715; Strick-,should ever have any real force or 


land v. Farmers’ Supply Co., 14 Ga. 

A. 661, 82 SE 161; Hartman Stock 

Farm v. Henley, 8 Ga, A. 255, 68 

SE 957; W. H. Howard Piano Co. v. 

Glover, 7 Ga. A. 548, 67 SE 277. 

3 I1l.—Robinson y. Nessel, 86 Ill. A. 
12. . 
Ind.—Buffalo Odlitic Limestone 

Quarries Co. v. Davis, 45 Ind. A. 116, 

90 NE 327. 
Iowa.—brewster 

506, 38 NW 3881. 
Kan.—Rodgers v. Slavens, 101 Kan. 

4, 9, 168 P 1088 [cit Cyc]s 
Md.—Furness-Withy v. Fahey, 127 

Md. 333, 96 A 619; Birely v.. Dodson, 

107 Md. 229, 68 A 488; Southern St. 

R. Adv. Co. v. Metropole Shoe Mfg. 

Co., 91 Md. 61, 46 A 513. 
pasa Haris v. Rice, 111 Mass. 

poe’, v. Gillett, 2 Dougl. 
Minn.—Grimes y. Minneapolis, etc., 

Electric Tract. Co., 133 Minn. 442, 

158 NW 719. 

Mo.—Remmers vy. Remmers, 217 

Mo. 541, 117 SW 1117; Poindexter vv. 


v. Reel, 74 Iowa 


pigDo well, 110 ;Mo. A. 233, 84 SW 
N. H.—Corbett v. Norcross, 35 
N.. Hy, 99: 


N. J.—Boulevard Globe, etc., Co. v. 
Kern Incandescent Gaslight Co., 67 
N. J. L. 279, 51 A 704; Oak Ridge Co. 
v.. Toole, 82'N. J. Eq. 541, 88 A 827; 
O’Brien v. Paterson Brewing, etc., 
Co., 69 2N...J;; Ba.) 117, o6d-7& 43°7- 3 

N. Y.—Thomas :v. Scutt, 127 N. Y. 
133, 27 NE 961; Schmittler v. Simon, 
114 N: Y. 176, 21 NE 162,,11vAmSR 
621; Union Trust Co. v. Whiton, 97 
N. ers «ok 23. 5 iGriersonsiyv. (Mason, 
60 N. Y.» 394; Ward v. New York 
Union Trust Co., 166 App. Div. 762, 
152 NYS 237; Ryan v. Sullivan, 143 
App. Div. 471, 128 NYS 632; Bur- 
roughs Adding Mach. Co. v. Van 
Deusen, 78 Misc. 6438, 188 NYS 839; 
Koehler v. Duggan, 49 Mise. 100, 96 
NYS 1025; O’Leary v. McDonough, 
2 Mise. 219, 238 NYS 665. 

N. D.—Grebe v. Swords, 28 N. D. 
330, 3438, 149 NW 126 [quot Cyc]. 

S. D—Koester v. Northwestern 
Port Huron Co., 24 S. D. 546, 556, 124 
NW 740 [quot Cyc]. 

Tenn.—Perry v. Central Southern 
RavCo.,45° Coldws 138: 

Tex.—Street v. J. I. Case Thresh- 
ing Mach, Co., (Civ. A.) 188 SW 725; 
fete v. Heyman, (Civ. A.) 158 SW 


Utah.—Gregg v. Groesbeck, 11 
Utah 310, 40 P 202, 32 LRA 266. 

Vt.—Hopkins v. Danby School 
Dist. -No+3) 2.7 Vt. 281. 

[a] Tllustration.— That a deed 


purporting on its face to convey real 
estate absolutely was executed un- 
der an agreement that it should not 
have any effect as a deed, but should 
only be used to serve a temporary 
purpose and then be destroyed, may 
be shown by parol evidence without 
violating the rule with regard to 
contradicting the terms of a written 
instrument by parol. Ivy v. Ivy, 51 
Tex. Civ. A. 897, 404, 112 SW 110 
(“It is charged in plaintiff’s petition 
that this conveyance was given for 
the purpose of, enabling defendant, 
the oldest son of the grantor, who 
was living with her, to appear as a 
property owner and taxpayer in his 
candidacy for an _ office, with no 
thought or intention of the part of 
either grantor or grantee that it 


effect as a conveyance of the prop- 
erty, and that having served this 
purpose it .should,, without having 
been recorded, be destroyed, that it 
was kept hidden and its existence 
even denied by defendant until after 
the death of the grantor and until 
this suit was filed, when it was 
brought forward and the present 
claim set up under it as a valid con- 
veyance of the property. If these 
allegations of the petition be true 
it would be intolerable that plain- 
tiffs should not be allowed to es- 
tablish them by parol unless some 
well established rule of law forbids. 
We do not think the rule of law re- 
zig. ORO by defendant does so for- 
dys 


{[b] Nonacceptance may be shown 
in the case of: (1) A grant. Cor- 
bett v. Norcross, 35 N. H. 99. (2) 


A lease. Johnson v. Smith, 165 Pa. 
195, 30 A 675. (3) A trust deed. 
Armstrong vy. Morrill, 14 Wall. (U. 
S.) 120, 20 L. ed. 765. 

[c] Where a writing is signed by 
one party only, parol evidence is ad- 
missible to show that the minds of 
the parties did not meet in the con- 
tract alleged to be evidenced thereby, 
and that it was not in fact consum- 
mated by the assent of the other 


Par Stone vy. Daggett, 73 . Ill. 
[da] A writing purporting to be 


an official certificate may be shown 
by parol never to have had any legal 
existence or binding force as such. 
Hopkins v. Danby School Dist. No. 
3, 27 Vt. 281. 

62. Louisville, etc., R. Co. v. Ma- 
lone, 116 Ala. 600, 22 S 897; Dyer v. 
Brogan, 70 Cal, 136,.11 P 589; Sau- 
dek v. Tennessee Colonial, etc., Co., 
1 Baxt. (Tenn.) 289; Benwood v. 
Wheeling’ R.. Co., 53 W. Va. 465, 44 
SE: 271. 

[a] An attempted substitution of 
lost court papers and records may 
be shown by parol. State v. Powell, 
184 Ala. 46, 63 S 542. 


[b] An entry on the minutes of 


a corporation may be shown by parol. 


evidence to be the act of the sec- 
retary never approved by the board 
of directors. Saudek vy. Tennessee 
Rolenish etc., ,Co.,;...d 7 Baxt. “Tenn.) 


63. 
Duffey, 48 Ga. 358 (admissibility of 
such evidence apparently conceded), 

Ida.—Jensen v. McConnell, 31 Ida. 
$7, 169" P* 292) 

Ill.—Crane v. Crane, 81 Ill. 165. 


Ind. T.—Fox v. Tyler, 3 Ind. T. 
1, 53 SW 462. 
Iowa.—Lavalleur v. Hahn, 152 


foe 649, 132 NW 877, 39 LRANS 


Ky.—Lanham vy. Louisville, etce., 
R. Co., 120 Ky. :351, 86 SW 680, 27 
KyL 772. 

La.—Vicknair v. Trosclair, 45 La. 
Ann. 373, 12 S 486;-Moore v. Rush, 
30 La. Ann. 1157. 

Md.—Moore y. Putts, 110 Md, 490, 
73 A 149. 

Mich.—McAllister  v. 52 
Mich. 56, 17 NW 694. 

Pa.—Heeter v. Glasgow, 79 Pa. 79, 
21 AmR 46; Louden v. Blythe, 27 Pa. 
22, 67 AmD 442. 

Tex.—Westbrooks .v. Jeffers, 33 
Ler 86; Horton v. Reynold, 8 Tex. 
Que.—Churech v. Laframboise, 50 
Que. Super. 385. 


Engle, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


Ga.—Southern Express Co. y.' 


~ §§ 1620-1621] 


admissible to show that an instrument introduced 


in evidence is a forgery.*4 


[§ 1621] e, Fraud—(1) In General. It is well 
established that, as fraud vitiates everything which 
it touches, parol evidence is always admissible to 


64. Ga.—Parker v. Waycross, etc., 
R. Co., 81 Ga. 387, 8 SE 871. 

Minn.—Grimes v. Minneapolis, etc., 
Electric Tract. Co., 133 Minn. 442, 
158 NW 719. 

Mo.—State v. Gonce, 79 Mo. 600. 

N. Y.—Caccioppoli v. Lemmo, 152 
App. Div. 650, 137 NYS 643. 

Pa.—Zuver v. Clark, 104 Pa. 222. 

[a] The rule applies to both an- 
cient and modern deeds. Parker v. 
Waycross, ‘ete.,. R: Co., 81:Ga. 387, 
8 S 871; Sibley v. Haslan, 75 Ga. 490; 
Patterson v. Collier, 75 Ga. 419, 58 
AmR 472. 

Evidence of forgery generally see 
Forgery [19 Cyc 1411-1426]. id 

65. U. S.—Tevis v. Ryan, 233 
U. S. 278, 34 SCt 481, 58 L. ed. 957 
[aff 138 Ariz. 120, 108 P 461, 13 Ariz. 
282, 114 P 557]; Burroughs Adding 
Mach. Co. v. Scandinavian-American 
Bank, 239 Fed. 179; El Dia Ins. Co. 
v. Sinclair, 228 Fed. 8838, 143 CCA 
231; Suravitz v. Pristasz, 201 Fed. 
335, 1119) CCA 5738; St. Louis, ete. R. 
Co. v. Dearborn, 60 Fed. 880, 9 CCA 
286; Camden Iron Works v. Fox, 34 
Fed. 200; The Tarquin, 23 F. Cas. 
No. 138,755, 2 Lowell 358. 

Ala.—Brenard Mfg. Co. v. Jacobs, 
79 S 305; Adams Hardware Co. v. 
Wimbish, 78 S 902; Blackman v. 
Johnson, 85 Ala. 252; Turnipseed v. 
MecMath, 13 Ala. 44; Kennedy v. Ken- 
nedy, 2 Ala. 571; Paysant v. Ware, 1 
Ala. 160; Cozzins v. Whitaker, 3 
Stew. & P. 322. 

Ariz.—Reiniger v. Besley, 16 Ariz. 
HGH, Lad 574. 

Ark.—Gunter v. Grant County Road 
Impry Dist, No. 1/0125) Ark 492,..189 
SW 53; Brown v. Le May, 101 Ark. 
95;/ 141° SW 759; -St-« Louis TetejoR. 
Co. v. Hambright, 87 Ark. 614, 113 
SW 803. 

Cal.—Ventura Mfg., etc., Co. v. 
Warfield, (A.) 174 P 382; Zirbes v. 
Mounsey, 176 Cal. 677, 169 P 368; 
Ayers v. Southern Pac. R. Co., 173 
Cal. ‘74,159 P* 144, LRA1917F) 949; 
Jersey Farm Co. v. Atlanta Realty 
Co., 164. Cal.) 412, 129 P 593; Provi- 
dence Jewelry Co. v. Nagel, 157 Cal. 
497, 108 P 312; Langley v. Rodriguez, 
122 Cal. 580, 55 P 406, 68 AmSR 70; 
Jones v. Grieve, 15 Cal. A. 561, 115 
P 333; Troy Laundty Mach. Co. v. 
Drivers’ Independent Laundry Co., 14 
Wal F152 71 1IPs 121) todekins: iv. 
Dunham, 10 Cal. A. 690, 103 P 351. 

Colo.—Pallister v. Camenisch, 21 
Colow Ae 979) .121 P1958) Johnson) v. 
Cummings, 12 Colo. A. 17, 55 P 269. 

Conn.—McLaughlin y. Thomas, 86 
Conn. 252, 85 A 370; Gustafson v. 
Rustemeyer, 70 Conn. 125, 39 A 104, 
66 AmSR 92, 39 LRA 644; Feltz v. 
Walker, 49 Conn. 93; Calhoun v. 
Richardson, 30 Conn. 210. 

Del.—Thomas v. Grise, 17 Del. 381, 
41 A 883; Plunkett v. Dillon, 4 Del. 
Ch. 198. 

D. C.—Dexter First Nat. Bank v. 
Fox, 40 App. 430; Cotharin v. Davis, 
15D. C. 146. 

Ga.—Hayes v. Farmers Bank. 145 
Ga. 183, 84 SE 442; Lavonia Bank 


vy. Bush, 140 Ga. 594, 79 SE 459; 
Chicago Bldg., ete., Co. v. Butler, 
139 Ga. 816, 78 SH 244; Brown v. 


Rape, 136 Ga. 584, 71 SE 802; Gore 
v. Malsby, 110 Ga. 893, 36 SE 315; 
McBride v. Macon Tel. Pub. Co., 102 
Ga. 422, 30 SE 999; Pollock v. Skel- 
ton, 15 Ga. A. 1, 82 SH 381; Harri- 
son v. Lee, 13 Ga.'.A. 346,79 SE 211; 
Loyless ‘v. Hesse Envelope, etc., Co., 
10 Ga. A. 660, 74 SE 90; Mizell Live 
Stock Co. v. Banks, 10 Ga. A. 362, 
73 SE 410; Thomason vy. Goldman, 
9 Ga. A. 349, 71 SE 596; State His- 
torical Assoc. v. Silverman, 6 Ga. A. 
560, 65 SE 293; Barco v. Taylor. 5 Ga. 
A. 372, 63 SE 224; Williams v. Moore- 
Gaunt Co., 3 Ga. A. 756, 60 SE 372. 
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show, for the purpose of invalidating a written in- 
strument, that its execution was procured by fraud, 
or that, by reason of fraud, it does not express the 
true intentions of the parties.® 
respect is not rendered inapplicable by the fact 


The rule in this 


ida.—Jensen v. McConnell, 31 Ida.}141 NW 578; International Text-Book 


Si 69s P2925 

Ill.—Dillard v. Jones, 229 Ill. 119, 
82 NE 206, 11 AnnCas 82; Race v. 
Weston, 86 Ill. 91; Scarlett v. Na- 
tional Live Stock Ins. Co., 193 Ill. 
A. 488; Jones v. Minks, 188 Ill. A. 
45; Briggs v. Reynolds, 176 Ill. A. 
420; Doyle v. Overby, 75 Ill. A. 634; 
Kuck vy. Fulfs, 68 Ill. A. 134. 

Ind.—Citizens’ Nat. Bank v. Ker- 
ney, 59 Ind. A. 96, 108 NE 139; 
American Bldg., ete, Assoc. v. 

iughes, 46 Ind. A. 248, 92 NE 180; 
Equitable Trust Co. v. Milligan, 3 
ind. A. 20, 65 NE 1044. : 

Ind. T.—Sass v. Thomas, 6 Ind. T. 
60, 89 SW 656, 11 LRANS 260; Fox 
v. Tyler, 3 Ind. T. 1, 53 SW 462. 

Iowa.—Franke v. Kelsheimer, 180 
Iowa 251, 168 NW 259; Port Huron 
Mach. Co. v. Davis, 162 NW 228; 
Upham v. Mickleson, 157 NW 264; 
Houge v. St. Paul F. & M. Ins. Co., 
174 Iowa 607, 156 NW 862; Heitman 
v. Clancy, 167 Iowa 58, 148 NW 1011; 
Hessig-Hllis Drug Co. v. Todd-Baker 
Drug Co., 161 Iowa 535, 543, 148 NW 
569 [cit Cyc]; Bushnell Bank v. 
Buck, 161 Iowa 362, 142 NW 1004; 
Stratford State Bank v. Young, 159 
Iowa 375, 385, 140 NW 876 [cit Cyc]; 
Lavalleur v. Hahn, 152 Iowa 649, 132 
NW 877, 39 LRANS 24; Hinsdale v. 
McCune, 135 Iowa 682, 113 NW 478; 
Bonewell v. Jacobson, 130 Iowa 170, 
106 NW 614, 5 LRANS 436; Humbert 
v. Larson,. 99 Iowa 275, 68 NW 708; 
Bowman v. Torr, 3 Iowa 571. 

Kan.—Griesa vy. Thomas, 99 Kan. 
335, 161 P “670; Hart v. Haynes,! 96 
Kany) 262, 1150! PB 530; Maffet’ v. 
Schaar, 89 Kan. 403, 1381 P 589; State 
L. Ins. Co. v. Johnson, 73 Kan. 567, 
85 P 597; Deming Inv. Co. v. Wal- 
lace, 78: Kan.) 291,85 Pr139: 

Ky.—Scott v. Spurr, 169 Ky. 575, 
184 SW 866; Fechheimer v. Gold- 
namer, 169 Ky. 243, 183 SW _ 541; 
Castleman-Blakemore Co. v. Pickrell, 
etey vr Co.,( 1682 Ky. 7506 LG4 Swi 1749; 
Gaines v. Gaines, 163 Ky. 260, 173 
SW 774; Smith, ete., Co. v. Morgan, 
152. Ky. 430, 153 SW 749; Provident 
Sav. L. Assur. Soc. v. Shearer, 151 
Ky-, 298; > 151) =Siw 79385) Neyaustyy. 
Dickinson, 138 Ky. 760, 129 SW 100; 
Helton v. Asher, 135 Ky. 751, 123 
SW 285; Huston v. Noble, 4 J. J. 
Marsh. 130; Baugh v. Ramsey, 4 T. 
B. Mon. 155; Morris v. Morris, 2 Bibb 
311; Garten v. Chandler, 2 Bibb 246. 

La.—Ford v. Parsons, 142 La. 1093, 
78 S 128; Richard v. Charlot, 122 
La. 492, 47 S 841; Donoven v. Tra- 
vers, 122 La. 458, 47 S 769; Salmen 
Brick, etc., Co. v. Peterson, 121 La. 
528, 46 S 616; Barrow v. Grant, 116 
La. 952, 41 S 220; Dickson v. Ferd, 
388 La. Ann. 736; Montgomery v. 
Chaney, 13 La. Ann. 207; Rachal v. 
Rachal, 4 La. Ann. 500; Akin v. 
Drummond, 2 La. Ann. 92; Baudue 
vy. Conrey, 10 Rob. 466; Croizet v. 
Gaudet, 6 Mart. 526; Jackson v. Tay- 
lor, 3 La. A. (Orleans) 176. 

Me.—Doylestown Agricultural Co. 
v. Brackett, ete. Co., 109 Me. 301, 
84 A 146; Morton v. Chandler, 7 Me. 
44, 

Md.—Stouffer v. Alford, 114 Md. 
110, 78 A 387; Groff v. Rohrer, 35 Md. 
327: Young v. Frost, 5 Gill 287; Wat- 
kins v. Stockett, 6 Harr. & J. 435. 

Mass.—Quinn v. Hayden, 219 Mass. 
343, 106 NE 1002; Price v. Rosenberg, 
200 Mass. 36, 85 NE 887; Trambly v. 
Ricard, 130 Mass. 259; Dwight v. 
Pomeroy, 17 Mass. 303, 9 
Stackpole: v. Arnold, 11 Mass. 27, 6 
AmD 150. ; 

Mich.—Lake Erie and Co. v. Chi- 
linski, 197 Mich. 214, 163 NW 929; 
Solomon v. Stewart, 184 Mich. 506, 
151 NW 716, AnnCas1917A 842; J. B. 
Millet Co. v. Andrews, 175 Mich. 350, 


AmD 148; |} 


Co. v. Marvin, 166 Mich. 660, 132 NW 
437; Rambo v. Pattison, 133 Mich. 
655, 95 NW 722 [dist Church v. Case, 
110 Mich. 624, 68 NW 424; Bush v- 
Merriman, 87 Mich. 260, 49 NW 567]; 
Cohen v. Jackoboice, 101 Mich. 409,. 
59 NW 665; Kranich v. Sherwood, 92 
Mich. 397, 52 NW 741; Phelps v. 
Whitaker, 37 Mich. 72. 
Minn.—Nelson v. Berkner, 139 
Minn. 301, 166 NW 347;° Kempf v. 
Ranger, 132 Minn. 64, 155 NW 1059; 
Edward Thompson Co. v. Schroeder, 
131 Minn. 125, 154 NW 792; Meland 
v. Youngberg, 124 Minn. 446, 145 NW 
167, AnnCas1915B 775; Finn v. Mod- 


ern Brotherhood of America, 118 
Minn. 307, 1836 NW 850; Vilett v- 
Moler, 82 Minn. 12, 84 NW _ 452; 


ene v. Finke, 38 Minn. 2, 35 NW 
Miss.—Sistrunk v. Wilson, 98 Miss. 
672, 54 S 89; Howie v. Pratt, 83 Miss. 
15, 35 S 216; Butler v. State, 81 Miss. 
734, 33 S 847; Cocke v. Blackbourn, 
57 Miss. 689. 
Mo.—State v. Lovan, 245 Mo. 516, 
151 SW 141; Metropolitan Lead, etc., 
Min. Co. v. Webster, 193 Mo. 351, 92 
SW 79; Guarantee Veterinary Co. v. 
Shikles, (A.) 207 SW 841; McTer- 
nan v. Mason, (A.) 188 SW 923; 
Shallcross Printing, ete., 3 
Brown, (A.) 185 SW 745; 
Gunby, 


184 Mo. A. 725, 171 SW 598; Carroll 
v. Peak, 156 Mo. A. 446, 136 SW 
961; Merchants’ Nat. Bank vy. Brisch, 
154 Mo. A. 631, 13836 SW 28; Poin- 
dexter v. McDowell, 110 Mo. A. 233, 
84 SW 1133; Leicher v. Keeney, 98 
Mo. A. 394, 72 SW +145; Muth v. St. 
Sours Trust Co., 94 Mo. A. 94, 67 SW 


Mont.—Petit v. Sinclair, 53 Mont. 
317,. 168 P 467; Hillman v. Luzon 
Café Co., 49 Mont. 180, 142 P 641. 

Nebr. — Minneapolis Threshing 
Mach. Co. v. Otis, 78 Nebr. 233, 110 
NW 550; Bauer v. Taylor, 4 Nebr. 
(Unoff.) 701, 96 NW 268; Martens v. 
peed 38 Nebr. (Unoff.) 770, 92 NW 

v0. 

N. H.—Anderson v. Scott, 70 N. H. 
350, 47 A 607; Cass v. Brown, 68 
N. H. 85, 44 A 86. 

N. J.—Sheldon Co. v. Harley Ceme- 
tery “Aissocsu 43, Noted. Wire ibs G2aA 
189; Wooden v. Shotwell, 23 N. J. 
L. 465 [aff 24 N. J. L. 789]; Useful 
Manufactures Soc. v. Haight, 1 N. J. 
Hq: 393. 

N. M.—Pople v. Orekar, 212 N. M. 
308161 P1105 

N. Y.—Callanan v. Keeseville, etce., 
R. Co., 199 N. Y. 268, 92 NE 747 [mod 
136 App. Div.. 902, 123 NYS 11097; 
Juilliard v. Chaffee, 92 N. Y. 529; 
Miller v. Barber, 66 N. Y. 558; Duffy 
v. Meyer, 122 App. Div. 838, 107 NYS 
672; -Scherff v. Jacobi, 71 Hun 391, 
25 NYS 387; Mattes v. Frankel, 65 
Hun 203, 20 NYS 145 [aff 157 N.. Y. 
603, 52 NE 585, 68 AmSR 804]; Koop 
v. Handy, 41 Barb. 454; Hlectrical 
Audit, ete., Co. v. Greenberg, 56 Misc. 
514, 107 NYS 110; Alexander v.’ Vi- 
dootzky, 49 Mise. 471, 97 NYS 992; 
Simpson v.'.J. I. Case Threshing. 
Mach. Co., Ine., 170 NYS 166; Carroll 
v. Blum, 152 NYS 961; Klein v. Wil- 
liams, 123 NYS 52; Tannebaum v. 
Schaffer, 122 NYS 180; Farmers’, etc., 
Bank vy. Whinfield, 24 Wend. 419. 

N. C.—American Potato Co. v. Jen- 
ette, 172 N. C. 1, 89 SE 791; Gardner 
v. North State Mut. L. Ins. Co., 163 
N. C. 867, 79 SE 806, 48 LRANS 714, 
AnnCas1915B 652; J. I. Case Thresh- 
ing Mach. Co. v. McKay, 161 N. C. 
584, 77 SE 848; White Sewing Mach. 
CofivisBullock) #261 ANIC .2al i776" Sb 
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that the writing contains ‘a recital to the effect that | all agreements between the parties are contained. 


634; Greensboro L. Ins. Co. v. Knight, 
160 N. C. 592, 76 SE 623; American 
Pure Food Co. v. Elliott, 151 N. C. 
393, 66 SE 451, 31 LRANS 910; Ty- 
son v. Jones, 150 N. C. 181, 63 SE 
734; Gwaltney v. Provident Sav. L. 
Assur. Soc., 132 N. C. 925, 44 SH 659; 
Carrington v. Waff, 112 N. C. 115, 16 
SE. 1008; Powell v..Heptinstall, 79 
N. C. 207; Smith v. Williams, 5 N. C. 
426, 4 AmD 564. 

N. D.—Mathias v. State Farmers’ 
Mut. Hall. Ins. Co., 168 NW _ 664; 
Elliott Supply Co. v. Green, 35 N. D. 
641, 160 NW 1002; Sargent v. Cooley, 
12 N. D. 1, 94 NW 576. 

Okl.—Hooker v. Wilson, 169 P 
1097; American Bankers’ Ins. Co, v. 
Hopkins, 169 P 489; Nickle v. Reeder, 
166 P 895; McLean vy. Southwestern 
Casualty Ins. Co., 159 P 660; Shuler 
v. Hall, 42 Okl. 325, 330, 141 P 280 
[quot Cyc]; Coyle v. Arkansas 
Valley, etc., R. Co., 41 Okl. 648, 139 
P 294; Colonial Jewelry Co. v. Jones, 
Bor Olly TSssn Lek L405 50 Smith yiv. 
Thesmann, 20 Okl. 133, 137; 93) P 
977, 15 AnnCas 1161 [cit Cyc]. 

Pa.—Gandy v. Pinkerton, 220 Pa. 
293, 69 A 861; Gandy v. Weckerly, 
220 Pa. 285, 69 A 858, 123 AmSR 
691, 18 LRANS 434; Cooper v. Rose 
Valley Mills, 185 Pa. 115, 39 A 824; 
Phillips v. Meily, 106 Pa. 536; Lip- 
pincott v. Whitman, 83 Pa. 244; Kos- 
tenbader v. Peters, 80 Pa. 438; Maute 
v. Gross, 56 Pa..250; 94 AmD 62; 
Miller v. Henderson, 10 Serg. & R. 
290; Christ v. Diffenbach, 1 Serg. & 
R. 464, 7 AmD 624; Herman v. Predo, 
42 Pa. Super. 427; Com. v. Folz, 19 
Pa. Super. 28; Hardwick v. Pollock, 
3 bea eeDist..v245. 

Ss. C.— Parham-Thomas-McSwain, 
Ine. v. Atlantic L. Ins. Co., 96 SH 
697; Parham-Thomas-McSwain, Inc. 
vy, Atlantic L. Ins. Co., 104 Si.C. 228, 
88 SE 470; Mason v. Postal Tel. 
Cable GCo., 71.S. C.. 150, 50 SEH 781; 
Wilcox v. Priester, 68 S. C. 106, 46 
SE 553. 

S. D.—Rosholt v. Woulph, 167 NW 
158; Sioux Remedy Co. v. Lindgren, 
OTS.) Die23, 130° NW 49. Recten- 
baugh v. Northwestern Port Huron 
Co., 22.S. D. 410, 118 NW 697; Co- 
meau v. Hurley, 22 S. D. 310, 117 
NW 371; Rochford v. Barrett, 22 
SS DilSS alts. NiWa. 52227 Osbormen Ww. 
Stringham, 1 S. D. 406, 47 NW 408. 

Tenn.—Barnard v. Roane Iron Co., 
85 Tenn. 139, 2 SW 21; McCallum v. 
Jobe, 9 Baxt. 168, 40 AmR 84; Fine 
v. Stuart, (Ch. A.) 48 SW 3871. 

Tex.—U. S. Gypsum Co. v. Shields, 
(Civ. A.) 106 SW 724 [aff 101 Tex. 
473, 108 SW 1165]; Dunham v. Chat- 
ham, 21; Tex. 231, 73:AmD 228; Cal- 


“loway v. Booe, (Civ. A.) 195 SW 
1174; Hackney Mfg. Co. v. Celum, 
(Civ. A.) 189 SW. 988; Miller v. 


Poulter, (Civ. A.) 189 SW 105; Mos- 
ler Safe Co. v. Atascoca County, (Civ. 
A.) 184 SW 324; Avery Co. v. Staples 
Mercantile Co., (Civ. A.) 183 SW 43; 
Jia 116, Threshing Mach. Co. Vv. 
Webb, (Civ. A.) 181 SW 853; Jesse 
French Piano, ete., Co. v. Gibbon, 
(Civ. A.) 180 SW 1185; Ashley v. 
Holland, (Civ. A.) 180 SW 635; Bolt 
veuState” Savor iBank, o¢Civ, @AS) 179 
SW 1119; Blair, etc., Co. v. Watkins, 
(Civ, A.) 11179 “SIW> 5380; Adams. vy. 
Waco First Nat. Bank, (Civ. A.) 178 
SW 992; Lummus Cotton Gin Sales 
Co. v. Farmers’ Co-op. Gin Co., (Civ. 
A.)'176 SW 894; Parker v. Schrim- 
sher, (Civ. A.) 172 SW 165; South 
Texas Mortg. Co. v. Erwin,( Civ. A.) 
166 SW 422; South Texas Mortg. Co. 
v. Coe, (Civ. A.) 166 SW 419; Chi- 
cago, ete., R. Co. v. Howell, (Civ. 
A.) 166 SW 81; Conn vy. Rosamond, 
(Civ. A.) 161 SW 73; Benton v. Kuy- 
kendall; . (Give) A.) ) 91160. (SW) 438: 
Murphy v. Farle, (Civ. A.) 150 SW 
486; Midland First Nat. Bank vy. 
Powell, (Civ. A.) 149 SW 1096; South- 
ern Badge Co. v. Smith, (Civ. <A.) 
141 SW 185; Martinez v. Coggin, 


‘assertion 


(Civ. A.) 1385 SW 699; Crockett Vv. 
Anselin, (Civ. A.) 182 SW 99; West- 
ern Mfg. Co. v. Freeman, (Civ. A.) 
126 SW 924; Savage v..Umphries, 
(Civ. A.) 118 SW 8938; Barclay v. 
Deyerle, 53 Tex. Civ. A. 236, 116 
SW 123; Gough Mill, etc. Co. v. 
Looney, (Civ. A.) 112 SW 782; Mars 
v. Morris, 48 Tex. Civ. A. 216, 106 
SW 430; Mutual L. Ins. Co. v. Har- 
gus, (Civ. A.) 99 SW 580; Karner v. 
Ross, 43 Tex. Civ. A. 542, 95 SW 46; 
McCarthy v. Woods, (Civ. A.) 87 
SW 405; Wuest v. Moehrig, 24 Tex. 
Civ. A. 124, 57 SW 864; Herring ‘v. 
Mason, 17 Tex. Civ. A. 559, 43 SW 
797; Wright v. U. S. Mortgage Co., 
(Civ. A.) 42 SW 789. 

Utah.—Swanson y. Sims, 170 P 774. 

Vt.—Kinnear, ete, Mfg. Co. v. 
Miner, 88 Vt. 324, 92 A 459; Vaillan- 
court v. Grand Trunk R. Co., 82 Vt. 
416, 74 A 99; Winn v. Chamberlin, 32 
Vt. 318. 

Va.—Mitchell Transparent Ice Co, 
v. Triumph BPlectric Co., 116 Va. 725, 
82 SE 730; Farmers’ Mfg. Co. v. 
Woodworth, 109 Va. 596, 64 SE 986; 
Starke y. Littlepage, 4 Rand. 368. 

Wash.—Burke v. Mayer, 177 P 662; 
Tacoma, ete., Lumber Co. v. Field, 
100!) Wash: +79). 2705 Bb i3605: Union 
Mach., etc., Co. v. Darnell, 89 Wash. 
226, 154 P 183; Farley v. Letterman, 
97 Wash. 641, 152 P 515; Boynton vy. 
Johnson; 68 Wash. 370, 123 P 522; 
Naden v. Christopher, 62 Wash. 413, 


113 P 1116; Miner v. Paulson, 60 
Wash. 150, 110 P 994; Kinnane v. 
Conroy,i52 “Washi A652), 8015.2 223; 


Lilienthal v. Herren, 42 Wash. 209, 
84 P 829; O’Connor y. Lighthizer, 34 
Washi 1b252 (5° AP) 1643.5 LY ocunzeev. 
Stampflier, 27 Wash. 350, 67 P 721. 

W. Va.—Fisher v. London Sun Ins. 
Co., 74 W. Va. 694, 83 SE 729, LRA 
1915C 619. 

Wis.—Evansville Bank v. Kurth, 
167 Wis. 43, 166 NW 658; Heineman 
v. Old Nat. Bank, 157 Wis. 289, 147 
NW 360; Corbett v. Joannes, 125 
Wis. 370, 104 NW 69: Hurlbert v. 
T. D. Kellogg Lumber, etce., Co., 115 
Wis. 225, 91 NW 673. 

Eng.—Marnell v. Blake, 4 Dow. 248, 
3 Reprint 1153. 
waning v. Porte, 23 DomLR 

Man.—Watson Mfg. Co. v. Stock, 
6 Man. 146. : 

Ont.—McLeod v. 8 Ont 

50 


WR 213: 

Que.——Church v. Laframboise, 
Que. Super. 385; Meunier vy. Lapres, 
47 Que. Super. 470; Maucotel v. Te- 
trault, 32 Que. Super. 500. 

Sask.—Hisler v. Canadian Fair- 
eed ge Co., 8 DomLR 390, 22 WestLR 

“Fraud and deceit always may be 
timely raised and vitiate every con- 
tract into which they are injected, 
and destroy the validity of every- 
thing into which they enter, and 
the party guilty cannot hide behind 
a contract procured in the general 
scheme of his misconduct with the 
that all representations, 
whether false or otherwise, made 
previous to a written contract, are 
merged therein. If so, one guilty 
of fraud might relieve himself of 
that act by means of his artifice in 
obtaining another contract, or by 
reducing certain parts of a fraudu- 
Jent contract to writing, and thus 
escape the penalty of his misconduct. 
A party, upon the discovery that 
fraud and deceit has been practiced 
upon him and that he has suffered 
damage by reason thereof, may go 
into court and raise this issue and 
in support thereof offer all direct 
and circumstantial evidence from the 
inception of such fraudulent designs, 
whether made anterior or subsequent 
to the execution of a written con- 
tract secured from him in further- 
ance of fraudulent designs, so long 
as he does not, with knowledge of 


Lawson, 


the fraud practiced upon him, ratify 


and affirm such contract.” Hooker 
v. | Wilson, (Ok1.) SWS) 1S Ue 
1100. ‘ 

[aj Reason for rule.—‘Fraud is 


not merged in a written contract.” 
State ret Lovan, 245 Mo. 516, 539, 151 
14 


SW. C 

[b] Bule applies to sealed in- 
struments.—Stannard v. McCarty, 
Morr. (lowa) 124; Starke v. Little- 
page, 4 Rand. (25 Va.) 368. Contra 
Kenfield Pub. Co. v. Baumgartner, 
189 Ill. A. 413. 

[c] A verbal agreement may be 
shown where through fraud of a 
party the writing does not express 
the same. McAboy v. Johns, 70 Pa. 9. 

{d] Although the written instru- 
ment is silent on the subject to 
which the fraudulent representation 
refers, it is nevertheless competent 
to prove fraud by parol. Davis v. 
Driscoll, 22 Tex. Civ. A. 14, 54 SW 43. 

{e] Fraud need not have heen 
intended.—It is not essential to the 
admission of parol evidence to affect 
a written instrument that fraud was 
actually intended, but is enough 
that, although the parties acted in 
mutual good faith at the inception 
of the transaction, an attempt is 
made to wrest the instrument to a 
purpose not contemplated, or to use 
it in violation of the accompanying 
agreement. Herrman vy. Bredo, 42 
Pa. Super. 427. 

{f{] Surrounding circumstances.— 
Where the instrument is attacked 
for fraud, all the circumstances and 
transactions leading up to and sur- 
rounding the execution of the instru- 
ment, as well as the motives and 
intentions that prompted the makers 
to execute it, may be shown. Co- 
meau_v. Hurley, 22.S5 DD 810) 247 
NW 371; Fairbanks vy. Simpson, (Tex. 
Civ. A.) 28 SW 128. 

[g] Evidence furnishing only 
proof of fraud.—lIt has been said that 
parol evidence is not admissible on 
a ground of fraud where that evi- 
dence is itself the only proof of the 
alleged fraud. Broughton v. Coffer, 
18 Gratt. (59 Va.) 184. 

{h] An independent promise (1) 
to do certain acts, or perform cer- 
tain services made to the maker of 
an unconditional note to induce him 
to sign it, although made with no 
intention of performance, is not such 
a fraud as authorizes the admission 
of parol evidence to vary the terms 
of the note. Chewnung y. Tucker, 
17 Ga. A. 768, 88 SE 593; Thomson 
v. McLaughlin, 13 Ga. A. 334, 79 SE 
182. (2) So also a promise of the 
seller’s agent as to something he 
would de in the future, although 
broken, does not constitute such 
fraud as opened the written contract 
of sale to parol additions. Southern 
Fertilizer, etc., Co. v. Harrell, 17 Ga. 
A. 642, 87 SE 911. 

[i] Failure to perform a parol 
agreement (1) made in good faith 
does not constitute fraud which will 
render admissible evidence of such 
contract to vary the terms of a writ- 
ten contract. Locomobile Co. of 
America v. Belasco, 32 Cal. A. 329, 
162s 920: (2) Refusal to enter 
into a written agreement that a 
check should be held by the drawee 
without recourse on the drawer pur- 
suant to a parol agreement to that 
effect is not such fraud as will admit 
parol evidence to change the contract 
embodied in the check. Americar 
Emigrant Co. v. Clark, 47 Iowa 671. 

[j] Declarations of third person. 
—In an action on a subscription evi- 
dence is not admissible of declara- 
tions made at the time by a person 
not a party to the contract or to the 
suit, especially where on the faith 
of defendant’s subscription other 
persons have afterward subscribed. 
pais v. Meade, 13 Serg. & R. (Pa.) 

81. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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therein,** or a provision that no verbal agreements 
affecting its validity will be recognized.*? But where 
a written contract, which a party seeks to rescind 
on the ground of the oral fraudulent representations 
of the other party, contains provisions negativing 
the claim that the representations were relied on, or 
contains other representations on the same subject 
inconsistent with the alleged oral representations, 
the oral representations are inadmissible, as vary- 
With the limitation that while 
a party may in an action at law avoid the contract 
by proof of fraud, he cannot in such an action es- 
tablish by parol evidence and recover upon an 


ing the contract.®® 


66. Elliott Supply Co. v. Green, 
35 N. D. 64, 160 NW 1002; Hetrick 
v. Gerlinger Motor Car Co., 84 Or. 


13510164, P3719; 

67. Jones v. Bankers’ Trust Co., 
235 Fed. 649; Berrendo Irrigated 
Farms Co. v. Jacobs, 23 N. M. 290, 
168 © 483; Scarsdale Pub. Co..-v. 
Carter, 63 Mise. 271, 116 NYS 731; 
Simpson v. J. I. Case Threshing 
Mach Co., 170 NYS 166. 

68. Kreshover v. Berger, 62 Misc. 
$13, 116 NYS 20 [rev on _ other 
grounds 135 App. Div. 27, 119 NYS 
137 


69. Henderson y. Thompson, 52 
Ga. 149; Koffman vy. Southwest Mis- 
souri Electric R. Co., 95 Mo. A. 459, 
68 SW 212; Reed v. Moore, 25 N. C. 
310; Towner v. Lucas, 13 Gratt (54 
Va.) 705, 

70. Ala.—Paysant v. Ware, 1 Ala. 
160 


Ga.—Tarver vy. Rankin, 3 Ga. 210. 
Tll.—Windett v. Hurlbut, 115 Ill. 
403, 5 NE 589; Supreme Council C. K. 
& L. A. v. Beggs, 110 Tll. A. 139. 
Ky.—Tribble v. Oldham, 5 J. J. 
Marsh. 137. 
Mass.—Dwight_ v. 
Mass. 303, 9 AmD 148. 
Mo.—Koffman v. Southwest Mis- 
souri Electric R. Co., 95 Mo. A. 459. 
N. Y.—Chamboret v. Cagney, 35 
N. Y. Super. 474. 
Riddle, 29 Pa. 


Pa.—Barnhart vy. 
92. 

Vt.—Drown v. Oderkirk, 89 Vt. 
484, 96 A 11; Cameron v. Hstabrooks, 
TB aV tay lise On Aq i688. 

Wash.—Young v. Stampfier, 27 
Wash. 350, 67 P 721. 

{a] Stipulation that estimate 
shall be conclusive.—A stipulation in 
a contract that the engineer’s esti- 
mate “shall be conclusive upon both 
parties, unless founded on* fraud or 
mistake,” does not render such esti- 
mate, as an award of arbitrators, un- 
impeachable and unassailable except 
in direct proceedings in equity, and, 
in an action at law to recover a bal- 
ance due on the contract, evidence 
of mistakes implying fraud may be 
received, so as to entitle plaintiff 
to recover the agreed price for the 
work done, although in excess. of 
the engineer’s estimate. Terrell Coal 
Co. v. Lacey, (Ala.) 31 S 109. { 
~ [b] Character of fraud.—“At 
common law, according to the general 
rule, it is not competent for a de- 
fendant, in an action at law on a 
specialty, to plead that the instru- 
ment was obtained by false repre- 
sentations. Such a defense must be 
made in equity. It is otherwise 
where his signature is obtained to 
an instrument he did not intend to 
sign, and the fraud or deceit affects 
the execution thereof, In such a 
ease the fraud can be alleged at 
law.”’ Interior Warehouse Co. V. 
Dunn, 80 Or. 528, 535, 157 P 806. 

71. Rosin Coal Land Co. v. Mar- 
tin, 81 W. Va. 33, 94 SE 358. 

72, Ida.—Havird v. Boise County, 
2 Ida. (Hasb.) 687, 24 P 542. 

Me.—Warren y. Kimball, 59 Me. 
264. 
Mo.—Sweet v. Maupin, 65 Mo. 65. 
Pa.—Lowry v. McMillan, 8 Pa, 157, 
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Pomeroy, 17 
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49 AmD 501; Mitchell v. Kintzer, 5 
Pa. 216, 47 AmD 408. 

Tex.—Weir v. Carter, (Civ. A.) 169 
SW 11138; Getzendaner y.. Trinity, 
4a: Dex.. CivscA:<¢66,. 102 


The fraudulent antedating of 
a writ may be shown by parol. War- 
ren v. Kimball, 59 Me, 264. 

[b] The testimony of a judge 
who presided over a court at the 
time a claim was allowed is admis- 
Sible to show that fraud, which viti- 
ates everything that it touches, has 
been employed to defeat the legiti- 
mate action ef the court over which 
he presided, and as expressed in the 
rough minutes of the clerk, by so 
changing the entry made thereon as 
to show an absolute unconditional al- 
lowance instead of the allowance of 
a mere judgment of offset as shown 
originally by those minutes. In such 
case the testimony is not to contra- 
dict the record, and hence the case 
is not within the operation of the 
rule which would preclude the judge 
from stating the character of the 
judgment which was rendered. Sweet 
v. Maupin, 65 Mo. 65. 

[c] It is only in a clear case, and 
where it is necessary to prevent 
manifest injustice, that the effect of 
a record should be changed by parol. 
Clawson v. Eichbaum, 2 Grant (Pa.) 


30. 

{d] Allegations necessary to war- 
rant attack.—In order to entitle a 
party to attack an entry on the rec- 
ords of the court, by parol evidence, 
on the ground that it is not a record. 
because not properly made and 
tainted with fraud, the allegation 
must be fully and fairly made and 
the issue clearly and positively tend- 
ered. Havird v. Boise County, 2 Ida. 
(Hasb.) 687, 24 P 542. 

[e] Collateral proceedings.—Mis- 
take or fraud committed in making 
up a record, can neither be averred, 
nor proved by parol evidence in a 
collateral proceeding, nor in an ac- 
tion founded upon it. The only mode 
of relief is through the court whose 
record is thus erroneous, and their 
record of its .correction is the true 
and only evidence thereof. Morris 
v. Galbraith, 8 Watts (Pa.) 166. 

73. Stubbs v. Aurora, 160 Ill. A. 
351; Merriam v. Mitchell, 13 Me. 439. 
29 AmD 514; Thorne y. Travellers’ 
Ins. Co., 80 Pa. 15, 2i AmR 89. 

[a] Post-office records, if fraudu- 
lently or corruptly kept. are subject 
to be controverted. Merriam v. Mitch- 
ell, 13 Me. 439, 29 AmD 514. 

74. Russell v. Tuttle, 2 Root 
(Conn.) 22; Barrow v. Grant, 116 La. 
952, 41 S 220; Nicholson v. Hendricks, 
92 La. Ann. 511; Oliver v. Oliver, 4 
Rawle (Pa.)-141, 26 AmD 123; Ho- 
bart v. Vail, 80 Vt. 152, 66 A 820. 


[a] Assignment of public secur- 
ity-—Perol evidence may be ad- 
mitted to prove a fraud in the 


assignment of a public security, al- 
though the assignment is in writing. 
Russell v. Tuttle, 2 Root (Conn.) 


22. 
Ala.—Montgomery R. Co. v. 
Hurst, 9 Ala. 513. 


Cal.—Ventura Mfg., etc. Co. v. 
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agreement different from that expressed in the writ- 
ing,® the rule admitting evidence of fraud applies 
in actions at law as well as in suits in equity.7? 
Only the victim of fraud can be permitted to 
show such fraud by extrinsic evidence; one is 
estopped to show his own fraud to impeach a writ- 
ing which is sought to be used against him.7! 
(2) Applications—(a) Records. 
dicial “ or official ** records may, it has been held, 
be attacked by parol for fraud. 
(b) Private Writings. Parol evidence 
has been received to show fraud in connection with 
assignments and transfers,‘* bills and notes*® and 


Ju- 


Warfield, (A.) 174 P 382; Pacific R. 
fae Co. v. Carr, 29 Cal. A. 722, 157 P 
a . 

Ga.—Lavonia Bank v. Bush, 140 
Ga. 594, 79 SE 459; Brown v. Rape, 
136 Ga. 584, 71 SE 802; Matheson v 
Jones, 30 Ga. 306, 76 AmD 647: 
Thomason v. Goldman, 9 Ga. A. 349, 
71 SE 596; Barco v. Taylor, 5 Ga. A. 
372, 68 SE 224; Crooker v. Hamilton. 
3 Ga. A. 190, 59 SE 722... ° 
CEN ear an saben v. Boston, 67 I)l. 

Ind.—Hines v. Driver, 72 Ind. 125. 

Iowa.—Houge v. St. Paul F. & M. 
Ins. Co., 174 lowa 607, 156 NW 862; 
Bushnell Bank v. Buck, 161 Iowa 362, 
142 NW 1004; Officer v. Howe, 32 
Iowa 142. 

Kan.—White v. Smith, 79 Kan. 
96, 98 P 766; Deming Inv. Co. v. Wal- 
lace, 73 Kan. 291, 85 P 139. 

Ky.—Blow Stave Co. v. Paducah 
te Co., 158 Ky. 833, 166 SW 


Me.—Stoyell v. Stoyell, 82 Me. 332, - 
19 A 860; Nichols v. Baker, 75 Me. 
334; Larrabee v. Fairbanks, 24 Me. 
363. 41 AmD 389. 

Mass.—Ramsdell vy. Edgarton, 8 
Metc. 227, 44 AmD 503; Case v. Ger- 
rish, 15 Pick. 49. 

Mich.—Blaichard v. Ridgeway, 179 
Mich. 491, 146 NW 139. 

Miss.—Sistrunk y. Wilson, 98 Miss.: 
672, 54 S 89; Simmons v. Cutreer, 20 
Miss. 584. 

Mo.—Fisk v. Collins, 9 Mo. 137; 
Ruddy v. Gunby, (A.) 180 SW 1043; 
Johnson County Sav. Bank v. Red- 
fearn, 141 Mo. A. 386, 125 SW 224; 
Pa@uix Ins. Co. v. Owens, 81 Mo. A, 
ie H.—Goodwin v. Horne, 60 N. H. 

N. J.—Middleton v. Griffith, 57 
N. J. L. 442, 31 A 405, 51 AmSR 617; 
Armstrong v. Hall, 1 N. J. L. 178. 

N. Y.—Pelly v. Onderdonk, 61 

Hun 314, 15 NYS 915; New York 
Exch. Co. v. De Wolf, 18 N. Y. Super. 
593; New York, ete., Stock Bank v. 
Gibson, 12 N. Y. Super. 574; Alex- 
ander v. Vidootzky, 49 Misc. 471, 95 
NYS 992; Hunter y. Batterson, 27 
Mise. 642, 58 NYS 396 [aff 28 Misc. 
479, 59 NYS 5011]. 
' Pa.—Gandy v. Weckerly, 220 Pa. 
285, 69 A 858, 123 AmSR 691, 18 
LRANS 434; Resh v. Allentown First 
Nat. Bank, 93 Pa. 397; Maples. v: 
Browne, 48 Pa. 458; Byrod v. Sweig- 
artimi2Pap Dist, 565: 

S. D.—Rosholt v. Woulph, 167 NW 
158. 

Tex.—J. I. Case Threshing Mach. 
Cos ven Webb; a (Cival AD): 2site Swi 
853; Amarillo First State Bank v. 
Cooper, (Civ. A.) 179 SW 295; Benton 
v. Kuykendall, (Civ. A.) 160 SW 
438; Karner y. Ross, 48 Tex. Civ. A. 
542, 95 SW 46; American Nat. Bank 
v. Cruger, (Civ. A.) 44 SW 1057. 

Vt.—Harrington vy. Wright, 48 Vt. 
427. 

Va.—Baker v. Berry Hill Mineral 
Springs’-Co.,, £209 Val (76/765 SE 
656. : 

Wash.—Nethercutt v. Hopkins, 38 
Wash. 577, 80 P 798. 

Wis.—Walker v. Ebert, 29 Wis. 
194, 9 AmR 648. ; 
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indorsements or transfers thereof,” bills of sale,*? 
bonds,’® ‘chattel mortgages,’® contracts generally,*%° 


76. Colo.—Pallister v. Camenisch, 
21 Colo. Aw 79,,121 P 958. 
Ill.—Kirkman v. Boston, 67 {[ll. 
599; Van Buskirk v. Day, 32 Ill. 260. 
Me. —Larrabee v. Fairbanks, 24 
Me. 363, 41 AmD 389. 
Md.—Hamburger v. Miller, 48 Md. 


317. 
Shields, 100 


Miss.—Hawkins  v. 
Miss. 739, 57 S 4. 

Pa.—Hill v. Ely, 5 Serg. & R. 363, 
9 AmD 376. 

Tex.—Turner. v. Grobe, (Civ. A.) 
44 SW 898. 

Va.—Woodward v. Foster, 18 Gratt. 
(59 Va.) 200. 

77. Ark.—George v. Norris, 23 
Ark. 121; Plant v. Condit, 22 Ark. 454. 

Me.—Cushing v. Rice, 46 Me. 3038, 
71 AmD 579. 

Mo.—Tiffany v. Times Square 
Automobile Co., 168 Mo. A. 729, 154 
SW 865. 

S$. C.—Johnson v. Brockelbank, 20 
$2 C.-L 353. 

Tex.—Halsell v. Musgraves, 5 Tex. 
Civ. A. 476, 24 SW 358. 

Va.—Starke v. Littlepage, 4 Rand. 
(25 Va.) 368. 

[a] The fact that the instrument 
is under seal does not preclude the 
reception of parol evidence to show 
fraud. Starke v. Littlepage, 4 Rand. 
(25 Va.) 368. 

78. McCulloch v. McKee, 16 Pa. 289. 

79. Crockett v. Anselin, (Tex. Civ. 
A.) 132 SW 99. 

80. U. S—Hunt vy. Rousmanier, 8 
Wheat. 174, 5 .L. ed. 589: ‘The 
Ucayali, 164 Fed. 897; Howison v. 
Alabama Coal, etc., Co., 70 Fed. 683, 
7, CCA 1339. 

Ala.—Guntersvilie Bank vy. Webb, 
DOS Alaa tse?,, LOSS Vides Tabors vy, 
Peters, 74 Ala. 90, 49 AmR_ 804; 
Pierce v. Wilson, 34 Ala. 596; Wad- 
dell v. Glassell, 18 Ala. 561, 54 AmD 
170; Cozzins vy. Whitaker, 3 Stew. & 
Pro 22. 

Ark.—Barker v. Lack, 120 Ark. 323, 
179 SW 4938; Joseph v. Baker, 95 
‘Ark. 150, 128 SW 864; Delaney v. 
Johnson, 95 Ark. 131, 128 SW 859; 
St. Louis, etc., R. Co. v. Wells, 81 
Ark. 469, 99 SW 534. 

Cal —tIsenhoot v. Chamberlain, 59 
Cal. 630; Murray v. Dake, 46 Cal. 644; 
Jones v. Grieve, 15 Cal. A. 561, 115 
P 333; Hodgkins y. Dunham, 10 Cal. 
A. 640, 103 P 351. 

Conn.—Fox v. Tabel, 66 Conn. 397, 
34 A 101. 

D. C.—Cotharin y. Davis, 15 D. C. 
146. 

Ga.—Ham y. Parkerson, 68 Ga. 830; 
Lunday v. Thomas, 26 Ga. 537; Loy- 
less v. Hesse Envelope, ete., Co., 
10 Ga. A. 660, 74 SE 90; Chandler- 
Blackstad Mercantile Co. vy. Price, 10 
Ga. A. 383, 73 SE 413; State Histori- 
cal Assoc. v. Silverman, 6 Ga. A. 
560, 65 SE 293. 

Ill.—Grubb v. Milan, 249 Ill. 456, 
94 NE 927; Grand Tower, etce., R. 
Co. v, Walton; 150 I11...428; 37 (NE 
920; Van Buskirk v. Day, 32 Ill. 260; 
re paadiner v. Dunaway, 52 Ill. A. 
48 

Ind.—Baldwin vy. Burrows, 95 Ind. 
81; Hines v. Driver, 72 Ind. 125; Gat- 
ling v. Newell, 9 Ind. 572; Marker 
v. Outcault Adv. Co., (A.) 122 NE 
32; Citizens’ Nat. Bank y. Kerney, 
59 Ind. A. 96, 108 NE 139. 

Iowa.—King-Yessler Real Est. Co. 
v. Messer, 160 NW 298; Heitman v. 
Clancy, 167 Towa 58, 148 NW 1011; 
Providence Jewelry Co. v. Fessler, 
145 Iowa 74, 1283 NW 957; Childs v. 
Dobbins, 61 Iowa 109, 15 NW 849; 
Hopkins vy. Hawkeye Ins, Coy) b% Iowa 
203, 10 NW 605, 42 AmR 41; Day v. 
Lown, 51 Iowa 364, 1 NW 786; Wil- 
son Sewing Mach. Co. v. Sloan, 50 
Iowa 367; Van Dusen-vy. Parley, 40 
Iowa 70; "Nixon vy. Carson, 88 Iowa 
338; Rohrabacher v. Ware, 37 Iowa 
85; Cedar Rapids. First Nat, Bank 
v. Hurford, 29 Iowa 579; Bowman:v. 


EVIDENCE 


Torr, 3 Iowa 571; Hunt v. ‘Carr, 
Greene 581; Stannard vy. McCarty, 
Morr. 124. 

Kan.—Outcault Adv. Co. v. Smal- 
ley, 101 Kan. 645, 168 P 677; Greisa 
v. Thomas, 99-Kan. 335, 161 P 670; 
State .L. Ins. Co. y. Johnson, 73 Kan. 


567, (Soave 997. 

Ky.—Gaines v. Gaines, 163 Ky. 
260, 173 SW 774; Neyaus v. Dick- 
inson, 138 Ky. 760, 129 SW _ 100; 


Offutt v. Doyle, 122 SW 156; Bright 
v. Wagle, 3 Dana 252; Tribble. v 
Oldham, 5 J. J. Marsh. 137; Edring- 
ton v. Harper, 3 J. J. Marsh. 3538, 20 
AmD 145; Stone vy. Ramsey, 4 T. B. 
Mon, 236; Martin vy. Lewis, 1 A. K. 
Marsh. 102. 

La.—Lazare y. Jacques, 15 La. 
Ann. 599; Davis vy. Stern, 15 La. Ann, 
177; Morris v. Terrenoire, 2 La. Ann. 
458; Tilghman’s Succ., 11 Rob. 124; 
Badon y. Badon, 6 La. 255; Broussard 
v. Sudrique, 4 La. 347. 

Me.—Prentiss v. Russ, 16 Me. 30. 

Md.—Farrell vy. Bean, 10 Md. 217; 
Young vy. Frost, 5 Gill 287. 

Mass.—Holbrook y. Burt, 22 Pick. 
546; Stackpole v. Arnold, 11’ Mass. 27, 
6 AmD 150. 

Mich.—International Text- Book Co. 
v. Marvin, 166 Mich. 660, 132 NW 
437; Match vy. Hunt, 38 Mich. pe 

Minn.—Nelson v. SBerkner, 139 
Minn. 301, 166 NW 3847; Kempf v. 
Ranger, 132 Minn. 64, 155 NW 1059; 
Meland vy. Youngberg, 124 Minn. 446, 
145 NW 167, AnnCas1915B 775; Lewis 
v. Willoughby, 43 Minn. 307, 45 NW 
439; Kerrick vy. Van Dusen, 32 Minn. 
317, 20 NW 228. 

Miss.—Hirschburg Optical Cor “ve 
Jackson, 63 Miss. 21. 

Mo.—Gooch v. Conner, 8 Mo. 391; 
Shalleross Printing, etc, Co. v. 
Brown, (A.) 185 SW 745; Horne v. 
John A. Hertel Co., 184 Mo. A. 725, 
171 SW 598; Johnson County Sav. 
Bank v. Redfearn, 141 Mo. A. 386, 
125 "Siw 9224, 

Nebr.—Ong. Exch. Bank y. Clay 
Center State Bank, 100 Nebr. 278, 159 
NW 409. 

N. H.—Lull v. Cass, 43 N: H. 62. 

N. J.—Brewster v. Brewster, 38 
INGE Sd, V9) 

N. M.—Berrendo Irrigated Farms 
Conv: pe tee 23 N. M. 290, 168 P 483. 

N. Y.—Whipple v. Brown Bros. 
Co.//225 N. (Y.) 237) 121 “NE 748: Hall 
v. Erwin, 66 N. Y. 649; Van Alstyne 
v. Smith, 82 Hun 382, 31 NYS 277; 
Koop v. Handy, 41 Barb. 454; Chap- 
man vy. O’Brien, 34 N. Y. Super. 524; 
Scarsdale Pub. Co, v. Carter, 63 Misc. 
271, 116 NYS 7381; Electrical Audit, 


etc., Co. v. Greenberg, 56 Misc. 514, 
107 ‘NYS 110; Carroll v. Blum, 152 
NYS 961; Farmers’, etc., Bank vy. 


Whinfield, 24 Wend. 419; Sanford v. 
Handy, 23 Wend. 260; Phyfe v. War- 


dell, 2 Edw. 47. 
N. C.—Hunter v. ,Sherron, 176 
NS tGls (22.659 HUSH be “American Po- 


tato Co. v. Jenette, 172 ING Ghat? 289 
SE 791; J. I. Case Threshing Mach. 
Co. v. McKay, 161 N. C. 584, 77 SH 
842; Greensboro L. Ins. Co. v. 
Knight, 160''N. -C. 592, 76 SE 623; 
Ray v. Blackwell, 94 N. CHTe: Ward 
v. Ledbetter, 21 N. C. 496. 

Oh.—Columbus, ete, R. Co. v. 
Steinfeld, 42 Oh. St. 499; U. S. Home, 
ete., Assoc. v. Reams, 8 Oh. Dee. (Re- 
print) 272, 7 CincLBul 8 
CincLBul 264]; Williams vy. 
liams, 2 Oh. Dec. (Reprint) 478, 3 
WestLMonth 258. 

Okl.—Nickle v. Reeder, 166 P 895; 
McLean vy. Southwestern Casualty 
Ins. Co., ‘159 P’ 660: ‘American 
Trust Co. v. Chitty, 36 Okl. 479, 129 
P 51; Colonial Jewelry Co. y. Jones, 
36 Okl. 788, 127 P 405. 

Pa.—Machlin vy. Providential Trust 
Co., 210 Pa, 258, 59 A 1073: Lippin- 
cott -v. Whitman, 83 Pa. 244- [aff 3 
WklyNC 94]; Wharton v.° Douglass, 
76 Par2T3 Powelton Coal Co. v. Me- 


[§ 1623 


contracts of guaranty,*! contracts of insurance,®* 
contracts of sales,®* releases, settlements, or dis- 


3 , Shain, 


75, Pa, (238; ,Coughenour v- 
Suhre, 71 Pa. 462; Martin v. Berens, 
67 Pa. 459; Fisher vy. Deibert, 54° Pa. 
460; Scott’ v. Burton, 2 Ashm. 312; 
McManaman v. Hanover’ Coal Co., é 
Kulp 181; Wite v. Dixon, 35 Legint 


114; Hawk vy. Greensweig,. 7 PaLJd 
374, 
Philippine.—Port Banga Lumber 


Co. v. Export, etc., 26 
Philippine 602. 

Ss. C. — Parham-Thomas-McSwain, 
Ine, Vv. Atlantic -L. Ins. Co. 96 (Sm 
ee 

Tex.—Martin y. [Iroquois Mfg. Co., 
(Civ. A.) 207 SW 569; Hackney Mfg. 
Co. v. Celum, (Civ. A.) 189 SW 988; 
International Land Co. v. Parmer, 58 
Tex. Civ. A. 70, 123 SW 196; Gough 
Mill, -ete:, Co. v.. Looney.) (Cive <A) 
112 SW 782; Trinity Valley Trust Co. 
v. Stockwell, (Civ. A.) 81 SW 793; 
Davis» Vi Driscoll. (227 "Nex ein eae 
14, 54 SW 43; Fairbanks y. Simpson, 
(Civ. A.) 28 SW 128; Atchison, etc., 
RCo: v., Grant: 6 Tex. “€iv.. Ay oie 
26 SW 286; Jones v. Jones, 2 Tex. 
A; CiveecCas. -§ 1; Glisson V¥..cCraioe 2 
Tex. A. ‘Civ. Cas. § 425° Peakey ve 
Blythe, 1 Tex. A. Civ. Cas. § 7. 

Vt.—Jones v. Campbell, 102 A 102; 
Mallory v. Leach, 35 Vt. 156, 82 AmD 
625. 

Va.—Mitcheli Transparent Ice Co. 
v. Triumph Electric Co., 116 Va. 725, 
82 SE 730; Farmers’ Mfg. -Cocy iv. 
Woodworth, 109 Va. 596, 64 SE 986. 


Lumber Co., 


Wash.—Boynton y. Johnson, 68 
Wash, ‘370; 123 P6227 “Kinnanienmav. 
Conroy, 52 Wash. 651, 101.P 223; 


Lillienthal vy. Herren, 42 Wash. 209, 
84 P 829, 
Wis.—Evansville Bank vy. Kurth, 


167 Wis. 43, 166 NW 658; McKes- 
ope v. Sherman, 51 Wis. 303, 8 NW 

0. 

Man.—Watson Mfg. Co. vy. Stock, 6 
Man. 146. 

Ont.—McPherson y. Wilson, 15 
Ont. A. 294. 

oe Townsend vy. Cowles, 31 Ala. 
428. 

82. Cal.—Maxson vy, Llewelyn, 122 
Cal: 195; 64 P 732. 

Ill.—c. K, L. A. v. Beggs, .110 Ill. 
A. 189. 


Ky.—Provident Sav. L. Assur. Soc. 
vy. Shearer, 151 Ky. 298, 151 SW 938. 

Mo.—Shook vy. Retail Hardware 
Mut. F.’Ins.°Co., 154 Mo. A. 394, 134 
SW _ 589. 

N. C.—Wilson v. 
Co., 


Virginia L. Ins. 

te i. COVIN SPT IS e702 ih 
ton utual Reserve Fund I. 
Agee. 135. -N. C))814, "47 SH 474) 
102 AmSR 545, 65 LRA 161. 

N. D.—Mathias v. State Farmers’ 
Mut. Hali Ins. Co., 168 NW 664. 

Okl.—American Bankers’ Ins. Co. 
v. Hopkins, 169 P 489. 

Pa.—Fidelity Title, 
Metropolitan L. Ins. 
Super. 361. 

Tenn.—Bennett v. Massachusetts 
Mut. L. Ins. Co.,'107 Tenn. 371, 64 
SW 758; McKenzie vy. Planters’ Ins. 
Co., "9 "Heisk. 261. 

Tex.—Mutual L. Ins. Co. v. Hargus, 
(Civ. A.) 99 SW 580. 

Va.—Lynchburg F. Ins. Co. v. 
West, 76 Va. 575, 44 AmR 177. 

{a] An application for insurance 
attached to the policy may be con- 
tradicted by parol evidence when the 
contract of insurance is attacked 


etc., 
Co., 


Contive 
64 Pa. 


for fraud. Provident Say. L. Assur. 
Soc. v. Shearer, 151° Ky. 298, 151 
SW 938. 

83. U. S. — Burroughs Adding 


Mach. Co. v. Scandinavian-American 
Bank, 239 Fed. 179; Crocker v.. Lewis, 
6 F.: Cas. No. 3,399, 8 Sumn. 1. 

Ala.—Kenner vy. Almon, 80 S 449; 
Adams Hardware Co. v. Wimbish, 78 
S 902; Manning v. Carter, 77 S 744; 
Commercial Finance Co. v. Cooper 
Bros., 196 Ala, 285, 71 S 684; Nelson 
Vv: Wood, 62 Ala. 175; Thompson v. 
Bell, 37 Ala. 438: 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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charges,** deeds of conveyance,*>~ leases,*° mort- 
gages,*’ receipts,** and subscriptions to corporate 


stock.®® 
[§ 1624] 


Cal.—Providence Jewelry Co. vy. 
Nagel, 157 Cal. 497, 108 P 312; Ven- 
tura Mfg., etc., Co. v. Warfield, (A.) 
174 P 382; Troy Laundry Mach. Co. 
vy. Drivers’ Independent Laundry 
Cond. Cab uA. 152. bit, Pe 121. 

D. C.—Dexter First. Nat. Bank v. 
Fox, 40 App. 430. 

Ga.—McCrary vy. Pritchard, 119 Ga. 
876, 47 SE 341. 

Ill.—Hicks v. Stevens, 121 Ill. 186, 
11 NE 241; Race vy. Weston, 86 Ill. 
91; Wilson v. Haecker, 85 Ill. 349; 
Jones v. Minks, 188 Ill. A. 45; Bent 
Voi Burnald,, 159. 0M. A. (5525. Hart- 
ley -v. Gilhofer, 109 Ill. A. 527; Bar- 
rie v. Frost, 105 Ill. A. 187; Telluride 


Power Transmission Co. v. Crane 
COn pnd ell, h Axe 164 Ge 
Ind. — Buffalo Odlitic Limestone 


Quarries Co. v. Davis, 45 Ind. A. 116, 
90 NE 327. 

Iowa.—Lektrice Sales Co. v. Ham- 
mer, 182 Iowa 1228, 166 NW 593; Port 
Huron Mach. Co. y. Davis, 162 NW 
228; King-Yessler Real’ Est. Co. v. 
Messer, 160 NW _ 298; ‘Upham. v. 
Mickleson, 157 NW 264; Lenoch v. 
Yoss, 157 Iowa 314, 136 NW 542; 
Providence Jewelry Co. v,. Fessler, 
145 Iowa 74, 123 NW 957; McCor- 
mick Harvesting Mach. Co. v. Wil- 
liams, 99 Iowa ..601, 68 NW _ 907; 
Scrogin vy. Wood, 87 Iowa 497, 54 
NW 4387. 

Kan.—Greisa vy. Thomas, 99 Kan. 
335, 161 P 670; Bird, etc., Map Co. 


VietJONeS, tar isane yl et 

Ky.—Smith, ete., Co. v. Morgan, 
152 Ky. 430, 153 SW 749; Offutt v. 
Doyle, 122 SW 156. 


ote oe ams, v. Vance, 2 La. Ann. 
Md.—Ginther vy. Townsend, 114 Md. 
122, 78 A 908. 
Mich.—J. B. Millet Co. v. Andrews, 
175 Mich. 350, 141 NW 578; Hobbs v. 
Solis, 37 Mich. 357. 


Minn.—Nelson vy. .Berkner, 139 
Minn. 301, 166 NW _ 347; Edward 
Thompson Co. vy. Schroeder, 131 


Minn. 125, 154 NW 792. 

“Miss.—Patton-Worsham Drug Co. 
v. Planters’ Mercantile Co., 
423, 38 S 209. 

Mo.—Judd v. Walker, 215 Mo. 312, 
114 SW 979; Geo. 0. Richardson 
Mach. .Co. -v. Nelson, 191:Mo. A. 230, 
177 SW 1082; Morbrose Inv. Co. v. 
Flick, 187 Mo. A. 528, 174 SW .189; 
Elgin. Jewelry Co. v. Withaup, 118 
Mo. A.#126, 94 SW 572; Stone v. Bar- 
rett,.34 Mo. A. 15. 

Mont.—Hillman vy. Luzon Cafe Co., 
49 Mont. 180, 142 P 641; Sathre v. 
Rolfe, 31 Mont. 85, 77 P4381. : 

Nebr.—Bryant v. Thesing, 46 Nebr. 
244, 64 NW 967. ’ : 

N. C.—J. I. Case Threshing Mach. 
Co. v. McKay, 161 N. C. 584, 77 SE 
848; Unitype Co. v. Ashcraft, 155 
N; C. 63, 71° SE) 61; American: Pure 
FoodCon,. v.- Dlliott, 151.-N:. C4398, 
66 SE 451, 31 LRANS 910; Tyson v. 
Jones, .150..N. C. 181, 63 SH 734; 
Knight y. Houghtalling, 85 N. C. 17. 

N. D.—Elliott Supply Co. v. Green, 
35 N. D. 641, 160 NW. 1002. 

Or.—Hetrick v. Gerlinger Motor 
Car. Co., 84 Or. 138, 164 P 379. 


Pa.—Atherholt v. Hughes, 209 Pa.. 


156, 58:A 269; Thorne v. Warfflein, 
100 Pa. 519; Bailey v. Wyoming Val- 
ley Ice Co., 7 LuzLegReg 203. 

Porto Rico.—Rosado v. Rosado, 17 
Porto Rico 447. 

S. D.—Rectenbaugh v. Northwest- 
ern FOR ga Oe Co., Ss. D. 410, 
118 NW 

Tenn.—Deakins v. Alley, 9 Lea 494; 
Smith vy. Cozart, 2 Head. 526. 

Tex.—Avery Co. 
GamtilerwmiCO;e0GClV as Aap 
Ag J, is Oase \ “i hreshing Mach. 
Co. v. Webb, (Civ. A.) 181.SW 8538; 
Blair, etc., Co. v. Watkins, (Civ. A.) 
179 SW 530; Le Master’ v. Hailey, 
(Civ. A.y 176 SW 818; Kirby v. Thur- 


183. SW 


(3) Intention to Defraud Third Per- 


86 Miss. 


v.. Staples Mer-. 


EVIDENCE 


[P2- C25]; W219 


sons,” It is usually held not permissible for oné 
party to a writing, in an action against the other 


party, to show by parol evidence that at the time 


mond, (Civ. A.) 152 SW 1099; Mur- 
phy v. Harl, (Civ. A.) 150 SW 486; 
Martinez v. Coggin, (Civ. A.) 135 SW 
699; Western Mfg. Co. v. Freeman, 
(Civ. A.) 126 SW 924; International 
Land Co. v. Parmer, 58 Tex. Civ. 
A. 70, 123 SW 196; U. S. Gypsum 
Co. vy. Shields, (Civ. A.) 106 SW 724 
[aff 10% Tex. 478, 108 SW 1165]; 
Hallwood Cash Register Co. v. Berry, 
SsoaTex. (CiviGA: 1554, #80 .SWE857: 
Wash.—Schroeder v. Hotel Com- 
mercial Co.,. 84 Wash. 685, 147 P 


417, 

W. Va.—State v. Emblem, 66 W. 
Va. 360, 66 SE 499; Depue v. Sergent, 
21 W. Va. 326. 

[a] Contract 
lands.—Petit v. 
317, 1638 P 467. 

[b] The existence of an express 
written warranty does not exclude 
the defense of fraudulent misrepre- 
sentations inducing the sale. Jones 
v. Minks, 188 Ill. A. 45. 

[c] Waiver of agreements not em- 
bodied in writing.—Although a per- 
son ordering goods agrees in writ- 
ing that all ciaims for verbal agree- 
ments not embodied in the agreement 
“are waived,’ parol evidence is com- 
petent to show that the purchaser 
signed the order relying on the Sell- 
er’s representations, and that they 
were false. Peck v. Jenison, 99 Mich. 
326, 58 NW 312. 

84. U. S.—Suravitz v. 
201 Fed. 335, 119 CCA 573. 

Iowa.—Jeez v. A. Y. McDonald 
Mfg. Co., 179 Iowa 193, 161 NW 


62. 
Ludlow, 3 La. 


for exchange of 
Sinclier, 53 Mont. 


Pristasz, 


La.—Jamison v. 
Ann. 492; Akin v. Drummond, 2 La. 


Ann. 92; Brownson vy. Fenwick, 19 
La. 431. 

N. J.— Martin v. Righter, 10 N. J. 
BKq. 510. 


N. Y.—Mundler v. Palmer, 165 NYS 
987. 
Pa.—Haney v. Moorehead, 61 Pa. 


Super. 187. 
- Wis.—Lord v. American Mut. Acc. 
Assoc., 89 Wis. 19, 61 NW 293, 46 


AmSR 815, 26 LRA 741. 
85. U.. S.—Chandler v. Von Roe- 
der, 24 How.-224, 16 L. ed. 633; Mor- 
ris y. Nixon, 1 How. 118, 11 L. ed. 
69. : 

Ala.—Martin v. Evans, 163 Ala. 
657, 50 S 997; Thweatt v. McLeoa, 
56, Ada.° 375. 

Ark.—Hampton v. Haneline, 125 
Ark. 441, 189 SW 40; Brown +v. Le 
May, 101 Ark. 95,.141 SW. 759. 

Cal.—Willey v. Clements, 146 Cal. 
91-079; .P. 850;,,Hick. v. Thomas, .90 
Cal, 289; "27 PP 208, rai6. 

Ga.—Adams y. Jones, 39 Ga. 479. 

Ind.—Ewing v. Smith, 132 Ind. 205, 
31 NE 464. 

Iowa.—Creveling v. Banta, 138 
Towa 47, -115 NW 598; Fuller v. 
Lamar, 53 Iowa 477, 5 NW 606. 

Ky.—Helton vy. Asher, 1385 Ky. 751, 
123 SW _ 285. : 

La.—Lyons vy. Lawrence,- 118 La. 
461, 48 S 51; Le Bleu v. Savoi, 109 
La., 680, ,33 S- 729; Thomas. v: Ken- 
nedy, 24 La. Ann. 209; Willis v. 
Kern, 21 La, Ann. 749. 

Me.—Goodspeed v. Fuller, 46 Me. 
141, 71 AmD 572. 

Md.-—Davis v. Hamblin, 51 Md. 525. 

Mass.—Busiere y. Reilly, 189 Mass. 
518, 75 NE 958; Weeks v. Currier, 
172 Mass. 53, 51 NE 416. 

Mich.—Noban. v. Shoup, 171 Mich. 
191, 137 NW 75. 

Minn.—Cooper v. Finke, 38 Minn. 
2, 35 NW 469; McMurphy v. Walker, 
20 Minn. 382. 

Mo.—Judd vy. Walker,’ 215 Mo. 312, 
114 SW 979; Stone v. Barrett, 34 
Mo. A. 15: 

N. J.—Batura v. McBride, 77 N. J. 
fgg i et. Av 600; 

N. C:—Cutler v. Roanoke R., 
Ore Se Ne Condi oo. Sl OU an 


CLG:; 


it was executed 


it was agreed to be a mere sham 


Okl.—American Trust Co. Vv; 
Chitty, 36 Okl. 479, 129 P 51. 

Pa.—Pusic vy. Salak, 261 Pa. 512, 
104 A 751; Cover v. Manaway, 115 
Pa. 338, 8 A 398, 2 AmSR 552; Flag- 
ler _v. Pleiss, 3 Rawle 345; Christ 
v. Diffenbach, 1 Serg. & R. 464, 7 
AmD 624. 

Tex.—Ashley v. Holland, (Civ. A.) 
180 SW 635;. Paris Grocer Co. v. 
Burks, 56 Tex. Civ. A. 223, 120 SW 
552; Mars v. Morris, 48 Tex. Civ. A. 
216, 106 SW 430. 

Vt.—Drown v. Oderkirk, 89 Vt. 484, 
96 A 11. 
ewes Va.—tTroll v. Carter, 15 W. Va. 
Oo . 

{a] Tax deed.—Guillory vy. Elms, 
126 La. 560, 52 S 767. 

{b] Fraud in obtaining a patent 
for public lands may be shown by 
parol. Singery v. Atty.-Gen., 2 Harr. 
& J. (Md.) 487. 

86. Ark.—Delaney v. Johnson, 95 
Ark. 1381, 128 SW 859. 

Conn.—Swayne y. Felici, 84 Conn. 
Laer o, Ae Ons 
ee ae v. Heffernan, 67 Ill. A. 

Ind, T.—Sass v. Thomas, 6 Ind. T. 
60, 89 SW 656, 11.LRANS 260 [aff 
152 Fed. 627, 82 CCA .19]. ; 

Ilowa.—Hinsdale v. McCune, 135 
Iowa 682, 113 NW 478. ) 

Me.—Holley v. Young, 66 Me. 520. 


Nebr.—Bauer’ vy. Taylor, 4 Nebr. 
(Unoff.) 701, 96 NW 268. 

N. Y.—Meyers. v. Rosenback, 5 
Mise. 337, 25 NYS» 521; Marcus 


Brown Constr. Co., Ine. v. Schlivek; 
an NYS 430; Pryor v. Foster, 1 NYS 
get Ropinson y. Leahy, 5 WklyNC 
Tex.—Conn vy. Rosamond, (Civ. A.) 
161 SW 73. 
W. Va.—Rosin Coal Land Co, v. 
Martin, 81 W:.. Va. 38, 94 SE 358. 
Ont.—McLeod v. Lawson, 8 OntWR 


Ill.—Belohradsky y. Kuhn, 69 
Tll. 547. 
_ La—Barth v. Kasa, 30 La. Ann. 
940; Cox v. King, 20 La. Ann, 209. 
Md.—Price v. Gover, 40 Md. 102. 4 
Mass.—McCusker vy. Geiger, 195 
Mass. 46, 80 NE 648. 
N. J.—New Brunswick State Bank 
Vv. ROOTS) DEN dst 4 70 


F Y.._Tannenbaum. Vv. Schaffer, 
122 NYS 180. 
Pa.—Heeter v. Glasgow, 79 Pa. 


79, 21 AmR 46, 

Tex.—Crockett v. Anselin, (Civ. A.) 
132. SW_ 99. 

[a] The true character of the 
instrument, for what consideration 
it was given, and what purpose the 
parties intended it should subserve 
may be shown by parol evidence 
where a mortgage is assailed for 
fraud. Price v. Gover, 40 Md, 102. 

{[b] The understanding of a wit- 
ness as to what property was cov-: 
ered by a mortgage is not admissible 
to control the terms of the mortgage, 
nor to show fraud: in its execution, 
especially where the witness does not 
state when he had this understand- 
ing. Hurd v. Gallaher, 14 Iowa 394. 

gs. Ark.—Cache Valley Lumber 
Co. v. Culver Co., 93 Ark. 3838, 125 
SW 430. 

Ga.—Tarver y. Rankin, 3 Ga. 210. 


Mich.—Michigan Cent. Co. We 
Dunham, 30 Mich. 128. 

Mo.—Sawyer v. Walker, 204 Mo. 
133, 102 SW 544. 

N. H.—King v. Hutchins, 28 N. H. 
561. 

N. Y.—Joslyn vy. Capron, 64 Barb. 
598. : 


S. C—Hogg v. Brown, 4 8. Cc. L. 
228, 

89. Ark.—Collins Vv. Southern 
Brick Co., 92 Ark. 504, 123.SW 652, 
125 AmSR 197, 19 AnnCas 882, 

lll._—Briggs v. Reynolds, 176 Ill. 


1220 [22 C.J.) 


and made only for the purpose of deceiving the 
creditors of one of the parties,®° or other third per- 
sons;°! but there is also authority for the view 
that such evidence may be received.°? 

(4) Necessity for Pleading and Prov- 
It is usually held necessary, in order 
to permit the introduction of parol evidence of 
fraud, that fraud should be alleged in the plead- 
ings;°* although it has also been held that fraud 
may be proved under the general issue,®* and that 
where an instrument is pleaded in defense or read 
in evidence on the trial under a general denial, as 
the foundation of or in support of a defense in an 
action at law, plaintiff has the same right to show 
that it was obtained from him by fraud or that the 
particular clause relied on was inserted fraudulently 
as he would have if it were the subject of a formal 
Where fraud or mistake is alleged and 
it is then proper to admit testimony to 
show the real agreement between the parties, but it 


[§ 1625] 
ing Fraud. 


issue.?° 
proved, 


A. 420. 

Iowa.—Hinkley v. Sac Oil, ete., 
Line Co., 132 Iowa 396, 107 NW 629, 
119 AmSR 564. 

Mo.—Metropolitan Lead, etc., Min. 
Co. v. Webster, 193 Mo. 351, 92 SW 
He) 

N. H.—Anderson v. Scott, 70 N. H. 
350, 47 A 607. 

Okl.—McLean Vv. Southwestern 
Casualty Ins. Co.~ 159° P' (660. 

Tex. — Commonwealth Bonding, 
ete., Ins. Co. v. Bomar, (Civ. A.) 169 
SW 1060; Turner v. Grobe, (Civ. A.) 
44 SW 898. 

Wash.—Ennis v. New World L. Ins. 
Convo Wash.ol22,,065-P21091- 

[a] Im equity where fraud in se- 
curing stock subscriptions is al- 
leged, parol evidence is admissible 
to add to the terms of the written 
subscription. Briggs v. Reynolds, 176 
Ill. A. 420. 

90. Barrow v. Grant, 116 La. 952, 
41 S 220; Conner vy. Carpenter, 28 Vt. 
23%) 

91. Graham v. Savage, 110 Minn. 
510, 126 NW 394, 136 AmSR 527, 19 
AnnCas 1022; Kinnear, eto, Mfg. 
Ce. v. Miner, 88 Vt. 324; 92: A 459; 
Fenwick v. Brinkworth, 2 KF. & F. 
86. 

{a] MTlustration.—“The question 
presented to this court is whether 
an exception should be made to the 
general rule of exclusion—whether 
parol evidence should be received to 
show that a complete and executed 
agreement was agreed to be inopera- 
tive and a sham. The avowed pur- 
pose was to deceive and potentially 
to defraud; for it is quite clear that, 
if another salesman, who, having 
been shown the written contract be-~ 
tween plaintiff and defendant, had in 
reliance thereon executed a similar 
contract with defendant, and if on 
discovering the truth had refused to 
perform such contract, and if a suit 
for breach of the contract had been 
brought by defendant against such 
salesman, no recovery could be had 
because of the employer’s express 
fraud. We think it is clear that the 
court should not vary the general 
rule as to the exclusion of evidence 
by malsing an exception in aid of 
such an illegitimate purpose and in 
violation of common honesty.” Gra- 
ham v. Savage, 110. Minn. ‘510, 515, 
126 NW 394, 186 AmSR 527, 19 Ann 
Cas 1022. 

92. Coffman v. Malone, 98 Nebr. 
819, 154 NW 726, LRA1917B 258 (evi- 
dence to show that parties agreed 
that written contract sought to be 
enforced was a mere sham, executed 
to influence the conduct of a third 
person). 

93. U. S.—Supreme Council C. K. 
v. Fidelity, etc., Co., 68 Fed. 48, 11 
CCA: 96. 

Conn.—New Idea Pattern Co. v. 


EVIDENCE 


[§ 1626] 


Whelan, 75 Conn. 455, 53 A 953. 
Ga.—Miller v. Cotten, 5 Ga. 341. 
Ky.—Morris y. Morris, 2 Bibb 311. 
La.—Johnson y. Flanner, 42 La. 

Ann.7522, WeS45 de 
Md.—Watkins y. Stockett, 6 Harr. 

& J. 435 


Mich.—Cohen v. Jackoboice, 101 
Mich. 409, 59 NW 665. 
Nebr.—Bauer vy. Taylor, 4 Nebr. 


(Unoff.) 701, 96 NW 268. 
N. Y.—Neéw York y. Brooklyn F. 
3 Abb. Dec. 251, 4 Keyes 


Pa.—Krueger v. Nicola, 205 Pa. 38, 
54 A 494; Appieby v. Barrett, 28 Pa. 
Super. 349. 

Tex.—Conn y. Rosamond, (Civ. A.) 


Ins) Co., 


465. 


161 SW 73. 
Sa B.—Sivret v. Young, 88 N. B. 


See also Pleading [31 Cyc 685]. 

[a] The Mllinois Practice Act re- 
quires a verified affidavit denying the 
execution of the contract sued on 
in order to prevent the contract from 
proving itself, and, in the absence 
of a compliance with this require- 
ment, evidence cannot be admitted 
to prove that a provision giving the 
buyer an option to rescind before'‘a 
certain day was fraudulently omitted 
from an order for a certain article. 
Altman vy. Henderson, 32 Ill, A. 331. 

94. Thomas v. Grise, 17 Del. 381, 
S97: 883. See also Pleading [31 Cyc 

95. Chambovet v. Cagney, 35 N. Y. 
Super. 474. 


96. Colo.—St, Vrain Stone Co. v. 
Denver, ete; Ri’ Co., 28) ‘Color .211; 
32)P 827. 

Ky.—Vansant v. Runyon, 44 SW 
949, 19 KyL 1981. 

Minn.—Follansbee vy. Johnson, 28 
Minn. 311, 9 NW 882. 

Pe cee v. Warfflein, 100 Pa. 

Tex.—Murray Co. v. Putnam, 61 
Tex, Civ.rA. 517, 130 "SW 63h. 
ee sae vir Judd, 237 wis: 

97. Chewning v. Tucker, 17 Ga. A. 


768, 88 SE 593; Leonard v. Smith, 11 


Metc. (Mass.) 3380; Lerner v. Roth, 
136 NYS 61. 
98. 


Blumer vy. Schmidt, 164 Iowa 
682, 146 NW 751. 

99. U. S.—In re Canfield, 190 Fed. 
266 [rev on other grounds 193 Fed. 
934138 "CCA 562" (ait 223870, So vel, 
33 SCt 491, 57 L. ed. 780)]; Farring- 
ton v. Stucky, 165 Fed. 325, 91 CCA 
311; Muskogee Land Co. v. Mullins, 
165 Fed. 179, 91 CCA 2138, 16 AnnCas 
387; Lingle v. Snyder, 160 Fed. 627, 


87 CCA 529; McConnell vy. Camors- 
eR ie a Co. 152 Fed. 321, 81 CCA 
429 


Ala.—People’s Bank, etc., Co. v. 
Floyd, 75 S 940; Allen y. Turnham, 83 
IAW coon So 854, 


Cal.—Ayers v. Southern Pac. RR: 


~ 


' [§§ 1624-1627 


is not proper, simply upon the allegation of fraud or 
mistake, and without proof to establish the aver- 
ment, to permit parties to offer parol evidence to 
contradict the writing which purports to contain the 
contract between them.%® 
(5) Purpose for Which Evidence Con- 
sidered. Parol evidence admitted and admissible 
only for the purpose of proving fraud in a written 
agreement cannot be legally used to control or vary 
the terms of such agreement,*’ that is to say, if the 
evidence is insufficient to defeat the instrumént, 
it cannot be considered for any other purpose.®® 
[§ 1627] f. Ilegality. The rule which forbids 
the introduction of parol evidence to contradict, add 
to, or vary a written instrument does not extend to 
evidence offered to show that the contract was made 
in furtherance of objects forbidden by statute, 
by the common law, or by the general policy of the 
law;°® and this is true, even though the writing 
expressly provides that nothing but itself shall be 


Co., 173 Cal. 74, 159 P 144, LRA1917F 
949; Buffendeau v. Brooks, 28 Cala 
641; Benicia Agricultural Works v. 
BHstes, 38 Cal. Unrep. Cas. 855, 32-P 
oe Sloss v. Holland, (A.) 176 P 

Conn.—Smith y. David B. Crockett 
Coy 785: Conn: 33825 +82 #A) S695 So 


LRANS 1148. 

Ga.—Lytle vy. Scottish American 
Mortg. Co., 122 Ga. 458, 50 SH 402; 
Lynchburg Shoe Co. y. Daniel, (A.) 
98 SE 107; Simmons y. International 
Harvester Co. of America, 22 Ga. 
A. 358, 96 SE 9; McDaniel v. Bethle- 
hem Bank, 22 Ga. A. 223, 95 SE 
724; McNamara y. Georgia Cotton 
Co., 10 Ga. A. 669, 73 SE 1092; Hines 
v. Cureton-Cole Co.,.9 Ga. A. 1778, 
72 SE 191; Roberts v. Arnall, 9 Ga. 
A. 328, 71 SE 590; Hentz y. Booz, 
8 Ga, A. 577, 70.SE 108, 

Ind.—Citizens’ Nat. Bank y. Ker- 
ney, 59. Ind. A. 96, 108 NE 139; Buf- 
falo Odlitic Limestone Quarries Co. 
v. -Davis,''45 Ind. :A.. 146; 90 “—NE*327. 

Kan.—Friend vy. Miller, 52 Kan, 
139, 34 P 397, 39 AmSR 340. 

Ky.—Burns vy. Sparks, 82 SW 425, 
26 KyL 688; Wilhite v. Roberts, 4 


Dana 172. 
La.—Fletcher’s Suce., 11 La. Ann. 
Ltd. v. Riley, 9 La. 


59; Stock & Co., 
A. (Orleans) 186. 

Me.—Gould vy. Leavitt, 92 Me. 416,. 
43 A 17; Lime Rock Bank v. Hewett, 
50 Me. 267. 

Mass.—Clemens Electrical Mfg. Co. 
v. Walton, 173 Mass. 286, 52 N® 132, 
53 NE 820; Allen v. Hawks, i3 Pick. 
ee Russell y. De Grand, 15 Mass.” 

Mich.—Detroit Salt Co. v. National 
Salt Co., 134 Mich. 103,°96 NW 1. 

Miss.—Lavecchia y. Tillman, 115 
Miss. 288,76 S 266; Mitchell v. 
Campbell, 111 Miss. 806, 72 S 281. 

Mo.—Taylor v. Perkins, 171 Mo, A. 


246, 157 SW. 122: 
Nebr.—-Luce vy. Foster, 42 Nebr. 
818, 60 NW 1027. 
N. H.—Wheeler v. Metropolitan 


Spite Hxchange, 72 N. H. 315, 56 A 

N. J.—Wooden y. Shotwell, 23 N. J. 
Li 465° [afl 24 °Ni Je La. 7897. 

N. Y.—Plath v. Kline, 18 App. Div. 
240, 45 NYS 951; St. Hubert Guild 
v.. Quinn, 64 Mise. 336, 148 NYS 
582, 

N. C.—Hunter vy, Sherron, 176 N.C. 
226, 97 SE 5; Uarrington v. Waff, 
112 N. C..115, 16S) 1008: 

Oh.—Ohio Ins. Co. v. Shotts, 6 Oh. 
Dec. (Reprint) 813, 8 AmLRec 321. 

Okl.—Howard v. Farrar, 28 Okl. 
490, 114 P 695. : 

Pa,—Kuhn v. Buhl, wi Pa. 348, 96 
A 977, AnnCas1917D 41 

R. 1.—Martin v. Glare 8 IRV 
389, 5 AmR 586. 

s. C.—Maybank v. Rodgers, 98S. C. 


279, 82 SH 422; Southern States Phos- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1627] 


considered.‘ This rule is a necessary one, for other- 
wise the most nefarious transactions might be pro- 
tected by written instruments on the face of which 
In accordance with the rule 
parol evidence is admissible to show that, although 


no vice is apparent.” 


phate Co. vy. Arthurs, 97 S. C. 358, 
81 SE 668. 

Tex.—Trout v. Gulf, ete, R. Co., 
UGiviewA.)iy dlieis Wi, 2205 tomith cvs 
palate 45 Tex. Civ. A. 222, 100 SW 

id Oy 

Wash.—Ennis vy. New World L. Ins. 
Co., 97 Wash. 122, 165 P 1091. 

Wis.—Manufacturers’, etc., Inspec- 
tion Bureau v. Everwear Hosiery Co., 
152 Wis. 73, 188 NW 624, 42 LRANS 
847, AnnCas1914C 449; Kilbourn City 
v. Southern Wisconsin Power Co., 
149 Wis. 168, 135 NW 499; Twentieth 
Century Co. v. Quilling, 1380 Wis. 318, 
110 NW 174. 

HEng.—Rex vy. Northwinegfield, 1 B. 
ce 912, 20 ECL 741, 109 Reprint 

Ds 

“Parol evidence is always compe- 
tent to show that a written contract, 
fair and lawful on its face, is in 
truth contrary to law, morals, or pub- 
lic policy.”” Muskogee Land Co. v. 
Mullins, 165 Fed. 179, 180, 91 CCA 
213, 16 AnnCas 387. 

“Contracts that are unlawful will 
not be enforced. Contracts that are 
suspicious will be inquired into and 
proof aliunde allowed.’ Maybank v. 
Rodgers, 98 S. C. 279, 285, 82 SH 
422 


{a] MTlustrations.—Where a parol 
contract for the purchase of goods 1s 
made between the parties, but at the 
same time an instrument in writing 
purporting to be the contract, but 
which as to price was never intended 
by the parties to be the contract, is 
Signed by the purchaser, and such 
writing is made to differ as to prices 
from the real contract, in order to 
conceal a breach of an illegal com- 
bination to enhance prices previously 
entered into by the seller with other 
dealers in the same kind of goods, 
the real contract may be proved al- 
though it exists only in parol. St. 
Louis Wire-Mill Co. v. Consolidated 
Barb-Wire Co., 46 Kan, 773, 27 P 
118. 

{b] Where a contract is against 
public policy, the parties cannot, by 
reducing an unobjectionable part of 
it to writing, prevent the reception 
of parol evidence to show the entire 
agreement, although the entire con- 


tract be inconsistent with the written | 


paper. Twentieth Century Co. v. 
Quilling, 130 Wis. 318, 110 NW 174. 

[ce] Judicial sale.—Parol evidence 
is competent to prove that a pur- 
chaser at an executor’s sale, and 
the judge who made the order and 
confirmed the sale, are the same per- 
sons. Frieburg v. Isbell, (Tex. Civ. 
A.) 25 SW 988. 

1. In re Canfield, 190 Fed. 266, 
267 [rev on other grounds 193 Fed. 
934, 13 CCA 562 (aff 228 U. S. 161, 
33, SCt 491,57 Bed. 780)7- > 

‘When, however, the inquiry is 
whether the performance of the obli- 
gations contemplated involves acts 
which are forbidden by law, the par- 
ties have no power to determine the 
scope of that inquiry. Even if the 
writing expressly agreed that nothing 
but itself should be considered, the 
inquiry would still be whether, not- 
withstanding that written stipula- 
tion, they had made an illegal con- 
tract dehors the writing.” in ore 
Canfield, supra. 

2. U. S.—Aaronson vy. Deutsch, 24 
Fed. 465; Rice v. Frayser, 24 Fed. 
460; Badgett v. Johnson Fife Hat 
Co., 85 Fed. 408, 29 CCA_230. 

Ala.—Robertson vy. Robinson, 65 
Ala, 610, 39 AmR 17. 

Ark.—Lowenstein v. Finney, 54 
Ark, 124, 15 SW 153; Gilkerson-Sloss 
Commn. Co. v. London, 53 Ark. 88, 
13 SW 513, 7 LRA 403. 

Cal.—Buffendeau vy. Brooks, 28 Cal. 
641; Daw v. Niles, 4 Cal. Unrep. Cas. 
144, 33 P 1114; Benicia Agricultural 
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Works v. Estes, 3 Cal. Unrep. Cas. 
855, 32 P 988. 

Ga.—Southern Express Co. y.’ Duf- 
fey, 48 Ga. 358. 

lowa.—France v. Munro, 138 Iowa 
1, 115 NW 577, 19 LRANS 391; Rosen- 
baum v. Levitt, 109 Iowa 292, 80 
NW 393; Peed v. McKee, 42 Iowa 
689, 20 AmR 681. 

Kan.—Friend y. Miller, 52 Kan. 
139, 34 P 397, 39 AmSR 340; St. 
Louis Wire-Mill Co. v. Consolidated 
ee a Cone 46- Kan Viitt3.0ad Ce 
Ky.—Wilhite v. Roberts, 4 Dana 


La.—Platt y. Maples, 19 La. Ann. 


459; Leblane y. Bouchereau, 16 La. 
Ann. 11; Soubie v. Beale, 1 Mart. 
N.S. 95 


Me.—Lime Rock Bank y. Hewett, 

Me. 267. 

Mass.—Clemens Electrical Mfg. Co. 
v. Walton, 173 Mass. 286, 52 NE 132, 
53 NE 820; Allen v. Hawks, 13 Pick. 
79; Stackpole v. Arnold, 11 Mass. 
27, 6 AmD 150. 

N. Y.—Plath vy. Kline, 18 App. Div. 
240, 45 NYS 951. 

S. C.—Groesbeck v. Marshall, 44 
§. C.- 538, 22 SE. 743; Williams v. 
Walker, 18 S. C. 577. 

Tex.—Reed y. Brewer, 90 Tex: 
144, 37 SW 418; Goodman vy. McGehee, 
31 Tex. 252; Sanger v. Miller, 26 
Tex. Civ. A. 111, 62 SW 425. 

Wis.—Twentieth Century Co. v. 
Quilling, 130 Wis. 318, 110 NW 174; 
Winner v. Hoyt, 66 Wis. 227, 28 
NW 380, 57 AmR 257. 

Eng.—Rex v. Northwinegfield, 1 B. 
& Ad. 912, 20 ECL 741, 109 Reprint 
1025; Pole v. Harrobin, 9 East 416 
note, 103 Reprint 632. 

38. U. S—Scott v. Lloyd, 9 Pet. 


50 


418, 9 L. ed. 178; New England 
Mortg. Security Co. v. Gay, 33 Fed. 
636. 

Ark.—Roe v. Kiser, 62 Ark. 92, 34 


SW 534, 54 AmSR 288. 

Cal.— Daw v. Niles, 
Cas 1443 ob el ss 

Conn.—Reading v. Weston, 7 Conn. 
409. ; 

Ga.—Lytle v. Scottish American 
Mortg. Co., 122 Ga. 458, 50 SH 402. 

Tl].—Clemens v. Crane, 234 Ill. 215, 
84 NE 884 [aff 185 Ill. A. 68];.Mc- 
Guire v. Campbell, 58 Ill. A. 188. 

Iowa.—France v. Munro, 138 lowa 
1, 115 NW 577, 19 LRANS 391; See- 
kel v. Norman, 71 Iowa 264, 32 NW 
334. 

Ky.—Bright v. Wagle, 3 Dana 252; 
Edrington v. Harper, 3 J. J. Marsh. 
353, 20 AmD 145; Fenwick v. Rat- 
liff, 6 T. B. Mon. 154; Murphy v. 
rice, ple tee lO sulics 


4 Cal. Unrep. 


Mass.—Train v. Collins, 2 Pick. 
145. 
Miss.—Lavecchia v. Tillman, 115 


Miss. 288, 70 S 266; Newson v. Thigh- 
en, 30 Miss. 414. 

N. J.—Crawford v. 18 
Nee Lnarezo. 

N. Y.—Von Haus vy. Soule, 146 App. 
Div. 731, 734, 181 NYS 512 [cit Cyc]; 
Mudgett v. Goler, 18 Hun 302; Aus- 
tin’ Vv. Fuller; 172" Barb., (3603, Doug= 
lass v. Peele, Clarke 563. 

Oh.—Ohio Ins. Co. v. Shotts, 6 Oh. 
Dec. (Reprint) 8138, 8 AmLRec 321. 

Pa.—Chamberlain v. McClurg, 8 
Watts & S. 31. 

Tex.—Cotton States Bldg. Co. v. 
Rawlins, (Civ. A.) 62 SW 805; Peigh- 
tal:v. Cotton States Bldg. Co., (Civ. 
A. 1901) 61 SW 428; Southern Home 
Bldg., ete., Assoc. v. Winans, (Civ. 
A.) 60 SW 825; Dangerfield Nat. 
Bank v. Ragland, (Civ. A.) 51 SW 
661; People’s Bldg. Loan, ete., Assoc. 
v. Keller, 20 Tex. Civ. A. 616, 50 SW 


Denyse, 


183. 
vVt.—Jackson v. Kirby, 37 Vt. 448. 
“Undoubtedly the rule is, as 


claimed by counsel for the respond- 
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the writing evidencing a transaction is legal upon 
its face, the real transaction is tainted with usury ;* 
or that a contract valid on its face was intended, 
not as a commercial transaction, but as a mere 
wager on the future state of the market.* 


But a 


ent, that the written agreement made 
by the parties is not conclusive on 
the question as to whether the con- 
tract was usurious, and that parol 
evidence may be given to show that 
the transaction is tainted with us- 
ury, notwithstanding the fact that 
the writing would indicate that it 
was lawful.” Von Haus v. Soule, 146 
App. Div. 731, 734, 131 NYS ‘512 [eit 
Cyc]. : 

“The game of hide and seek be- 
tween the usurer and the law is not 
the product of recent evolution; and 
the rule has:‘long been settled that, 
as in case of fraud in general, the 
rule referred to will not be allowed 
to exclude proof of the true nature 
of a contract into which the usurer 
is alleged to have entered.” France 
v. Munro, 138 Iowa 1, 7, 115 NW 
577, 19 LRANS 391. 

[a] Collateral agreement.—Parol 
evidence is admissible to show that 
at the time a note was given for 
money lent, a collateral agreement 
was made to pay a certain sum as 
extra interest, and that all the pay- 
ments made were for the extra in- 
terest and not on the note, as this 
does not control or modify the writ- 
ten contract executed by the parties, 
but establishes an independent fact 
or a collateral agreement incident- 
ally connected with the written con- 


tract. Rohan v. Hanson, 11 Cush. 
(Mass.) 44. 
[b] An agreement to extend a 


note at usurious rates upon payment 
of a part at maturity cannot he 
shown by parol, where the note does 
not stipulate the usurious interest. 
In such case the agreement to ex- 
tend is alone affected by the usury. 
oleu V., Turnham, 83 Ala. 323) 4337S 

[c] Place of payment.—Where 
money was lent by a citizen of New 
York: to a firm doing business in 
Iowa, and the money was remitted 
to them there, and a certificate of 
deposit taken, dated in Iowa, by 
which the firm acknowledged the re- 
ceipt of the money and promised to 
pay it to the order of the lender one 
year from date, on the return of the 
certificate, with interest at the rate 
of ten per cent per annum, a lawful 
rate of interest in Iowa, parol evi- 
dence was held inadmissible, in an 
action on the certificate, to prove 
that it was a part of the contract 
that the principal and interest men- 
tioned in the certificate should be 
payable in New York, where the rate 
of interest named would be. usurious. 


Fousr v..Tallman, 35 Barb. (N. Y.) 
[a] A deea purporting to be an 


absolute conveyance of land cannot 
be avoided or controlled in its con- 
struction by parol evidence to show 
that it is in reality a mortgage or 
assurance made for the payment of 
money, and that the contract on 
which it was made was usurious, 
since the effect of such proof would 
be to vary the legal effect and im- 
port of the deed by parol evidence. 
Flint v. Sheldon, 13 Mass. 443, 7 
AmD 162. 

Evidence of usury generally see 
Usury [389 Cye 1050-1056]. i 

4 Ga.—Wright v. Vaughan, 137 
Ga. 52, 72 SE 412; McNamara _ v: 
Georgia Cotton Co., 10 Ga. A. 669, 
73 SE 1092; Hines v. Cureton-Cole 
Co., 9 Ga. A. 778, 72 SE 191; Roberts 
v. Arnall, 9 Ga. A... 328, 71 SH 590; 
Luke v. Livingston, 9 Ga. A. 116. 
70 SE 596; Hentz v. Booz, 8 Ga. A. 
577, 70 SE 108. 

Ky.—Beadles v. McElrath, 85 Ky. 
230, 3 SW 152, 8 Kyl 848. 

Mo.—Kent v. Miltenberger, 13 Mo. 
A. 508. 


N. H.—Wheeler v. Metropolitan 
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mere intention to violate the law in connection with 
matters covered by the writing cannot be shown by 
parol, where there is no taint of illegality in the 
contract actually made,® nor is it permissible, under 
such circumstances, to show a violation of law in 
Neither can a lawful 
contract be defeated by proof of a collateral agree- 
ment between the parties as to the doing of an un- 


carrying out the contract.® 


lawful act.? 


[§ 1628] g. Incapacity of Party. 
shown by parol that a party to a contract had not 


the legal capacity to make it.® 


[§ 1629] h. Lack of Authority. Where an in- 
strument purporting to bind one person is executed 
by: another, parol evidence is competent to show 
whether the latter had authority to sign an instru- 
ment in the terms of that which he did sign, or 
whether the instrument has been accepted by the 
person to be bound as his contract.° 
trinsic evidence is admissible to show the lack of 
authority of public officers, as of the officer who is- 
sued a patent! or bounty order.*+ 
clerk of court is admissible to show that he had not 


Stock Exchange, 72 N. H. 315, 56 A 
754. 

N. Y.—Peck v. Doran, 57 Hun 343, 
10 NYS 401. 

‘fa] A contrary view was ex- 
pressed in Anderson vy. Cavanaugh, 
16°Ga. A. 446, 447, 85 SE 606 (“There 
was no error in excluding testimony 
that the seller understood, when she 
signed the contract sued on, that 
either party thereto could discharge 
the same at any time during the 
life of the contract by paying the 
difference between the price of fu- 
tures and the contract price of cot- 
ton as stated in the contract. The 
contract was plain and unambiguous, 
and parol testimony was inadmis- 
Sible to engraft thereon an _ agree- 
ment tending to destroy its legality 
and to establish that it was purely 
speculative in its nature, or, in other 
words, to vary its plain meaning’’). 
This case can hardly be regarded as 
of much authority, unless the de- 
cision was intended to be based upon 
the view that the understanding of 
one party, as distinguished from a 
mutual understanding, cannot be 
shown. The case is not fully re- 
ported and is at least susceptible of 
this construction. 

5,, Illinois Surety Co. v. O’Brien, 
223 Fed. 938, 189 CCA 413; Walton 
aM v. Powell, 94 Ga. 646, 19 SE 
989. 

{a] TMustration—The fact that 
prior to the execution of a long term 
lease of city property, which re- 
quired the lessee to erect a building 
of designated dimensions and mate- 
rial, the lessee had contemplated 
building a hotel on the property, 
which was known to the lessor, does 
not render parol evidence admis- 
sible to invalidate the lease by show- 
ing that the building described 
therein was to be a hotel, and that 
as such it would be in violation of 
then existing building ordinances, 
where the use to be made of the 
building was not stated in the lease, 
but it was expressly provided that 
in its erection the lessee should com- 
ply with all laws and ordinances, 
and especially where there is no evi- 
dence that the ordinances had in 
fact interfered with the erection of 
the agreed building: Illinois Surety 
ye v. O’Brien, 223 Fed. 933, 189 CCA 

6. Walton County v. Powell, 94 
Ga. 646, 19 SE 989. 

[a] Mlustration—In an _ action 
for the hire of convicts under a 
written contract legal on its face, 
parol evidence is not admissible to 
show that by a private understand- 
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act.1? 


[§§ 1627-1630 


qualified as jury commissioner by taking the oath 
prior to drawing. the venire, as this does not con- 
tradict the official record of such drawing, but 
merely shows that he was not qualified to do the 
It has been held, however, that in a suit on 
a poor debtor’s recognizance, testimony of an as- 
sistant clerk of the municipal court is not admis- 
sible to show that an affidavit which was filed as a 


prerequisite to the proceedings which resulted in the 


It may be 


execution of such recognizance was taken before - 
an unauthorized person, since the records of a mu- 


nicipal court cannot be contradicted.'* 


[§ 1630] i, 


So also ex- 


Evidence of a 


ing the hirers were to work the con- 
victs in an iliegal manner, for the 
fact that the hirers, with or with- 
out the consent of the public officer 
with whom the contract was made 
violated the law in the working or 
treatment of the convicts, would fur- 
nish no reason for not paying the 
hire at the rate stipulated in the 
contract. Walton County v. Powell, 
94 Ga, 646, 19 SE 989. 

7. Porter v. Viets, 19 F. Cas. No. 
PR2ols “ee BiSs. SET wiv ny. ove wait 
169" Pa. 529, 32-'A~ 4455 °29. LRA 292° 

{a] Existence of another contract 
in itself illegal between the same 
parties cannot be shown by parol in 
order to get rid of a written contract 
which is on its face unexceptionable. 
Porter v. Viets, 19 F. Cas. No, 11,291, 
1 Biss. 177. 

8. Waters v. Pearson, 39 App. 
(D. C.) 10 [foll Waters v. McKahan, 
39 App. (D. C.) 18]. 

fa] A married woman may show, 
in defense of an action to recover 
rent reserved in a lease under Seal, 
that, although contracting as princi- 
pal, she really did so as surety, in 
violation of statute. Waters v. Pear- 
son, 39 App. (D. C.) 10 [foll Waters 
v. McKahan, 39 App. (D. GC.) 18]. 

9. Thompson y. Toledo First Nat. 
Bank, 111.U. S. 529, 4 SCt 689, 28 
L. ed. 507; Remick v. Sandford, 118 
Mass. 102; Coddington v. Goddard, 16 
Gray (Mass.) 486; Meserole_ v. 
Archer, 16 N. Y. Super. 376. 

[a] Where a contract is made b 
an agent, it may be Shown by paro 
that the other parties were told at 
the time the contract was made that 
the agent had no right to make such 
a contract. Meserole v. Archer, 16 
N. Y. Super. 376. 

10. Sherman vy. Buick, 93 U. S. 
209, 23 L. ed. 849. 


oun: Hubbard v. Lyndon, 28 Wis. 
12. State v. Ashworth, 41 La. 


Ann. 683, 6 S 556. 

13. Watts v. Stevenson, 169 Mass. 
61, 47 NE 447. 

14.4 Us S.—Bouvier-Iaeger Coal 
Land Co. v. Sypher, 186 Fed. 644 
[aff 191 Fed. 1006, 111 CCA 6738]. 

Ala.—White v. Kahn, 103 Ala. 308, 
15 S 595. 

Ark.—William Brooks Medicine Co. 
v. Jeffries. 94 Ark. 575, 127 SW 960; 


Main v. Oliver, 88 Ark. 383, 114 SW 
917, 129 .AmSR 110. 


Colo.—Waid v. Hobson, 17 Colo. 
A. 54, 67 P 176. 

Del.—Plunkett v. Dillon, 4. Del. 
Ch. 198; ; 

Ga.—Averett v. Walker, 131 Ga. 


611, 62 SE 1046; Hartman Stoek 


Matters 
The rule excluding parol evidence to vary or con- 
tradict the terms of a written instrument presup- 
poses the due execution and delivery of the writ- 
ing in a way to bind both parties as to its terms; 
and it has no application when the execution of the 
writing is the subject of inquiry, but upon the issue 
of execution vel non what was said and done at the 
time, and by whom, are the vital facts, and evi- 
dence as to these matters is admissible.1* 
it may be shown that an instrument was executed 


Relating to Execution. 


So also 


Farm v. Henry, 8 Ga. A. 255, 68 SE 
957. 

Ill.—Shipley v. Shipley, 274 Ill. 
506, 113 NE 906; Jordan vy. Davis, 
. 336; Race v. Weston, 86 Ill. 
Condit v. Dady, 56 Ill. A. 545 
[aff 163-11]. 511, 45 NE 224]; Hess v. 


Cook County Bd. of Education, 33 
Ill. A. 440. 
Ind.—Haughton v. Atna L. Ins. 


poe 165 Ind. 32, 73 NE 592, 74 NE 


Ind. T.—Fox v. Tyler, 3 Ind. T. 1, 
53 SW 462. 

Iowa.—Cahill v. Cahill, 155 Iowa 
340, 1836 NW 214; Green Ridge Fuel 
Co. v. Littlejohn, 141 Iowa 221, 119 


NW _. 698; Creveling v. Banta, 138 
Iowa: 47, 115 NW 598; Tatum v. 
Goforth, 9 Iowa 247. 


Ky.—Smith, ete, Co. v. Morgan, 
152 Ky. 4380, 153 SW 749; Offutt v. 
Doyle, 122 SW 156; Williams y. Hall, 
2 Dana 97. 

Md.—Harrison v. Morton, 83 Md. 
456, 35 A 99; Leppoc v. National 
Union Bank, 32 Md. 136; Craufurd vy. 
State, 6 Harr. & J. 231. 

Mass.—Bowes y. Christian, 222 
Mass. 359, 110 NE 1034; Faunce vy. 
Saat Mut. L. Assur. Co., 101 Mass. 
ald. 

Micu.—Acme Food Co. v. Tousey, 
148 Mich. 697, 112 NW 484; Wilbur 
v. Stoepel, 82 Mich. 344, 46 NW 724, 
21 AmSR 568; Kalamazoo Novelty 
BAe: Works v. Macalister, 40 Mich. 
BT Ene v. Jones, 10 Minn. 
Tap ba v. Hoffman, 41 Miss. 


Mo.—Modern Woodmen of America 
v. Angle, 127 Mo. A. 94, 104 SW 297; 


| Gribble v. Everett, 98 Mo. A. 32, 71 


Sw 1124. 
a H.—Bruce v. Snow, 18 N. H. 


N. Y.—Hoag v. Owen, 57 N. Y. 
644; Hendy v. Smith, 49 Hun 510, 2 
NYS 535; Stephens vy. Buffalo, ete., 
R. Co., 20 Barb. 332; Flomerfelt v. 
Englander, 29 Misc. 655, 61 NYS 187; 
Gilbert v. North American F. Ins. 
Co., 23 Wend. 48, 35 AmD 543; Jack- 
son v. Roberts, 1 Wend. 478. | 

N. C.—Gardner v. North State 
Mut.caus. Ins: Cor, 2163) Nea Ch 367, a9 
SE 806, 48 LRANS 714, AnnCas1915B 
652; Blackstad Mercantile Co. v. 
Parker, 163 N. C. 275, 79 SE 606. 

N. D.—wNorthern Trust Co. v., 
Bruegger, 35 N. D. 150, 159 NW 859, 
AnnCas1917E 447: Sargent v. Cooley, 
12 N. D: 1, 94 NW 576. 

Or.—Branson y. Oregonian R. Co., 


TL Or; Ted, 2 eeak6. 
-Pa.—Johnson v. Smith, 165 Pa. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page.and note number, 


| 


-nette v. Young, 
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in blank and was filled out by one without author- 


ity.*5 \ 
Approval of bill by governor. 


[$1631] + j. 


195, 380 A 675; Miller v. Fichtborn, 
31 Pa, 262. 

S. D.—Bjornson y. Rostad, 30 S. D. 
40, 137 NW 567. 

Tenn.—Gholson v. (Ch.) 
46 SW 345. 

Tex.—McCartney v. McCartney, 93 
Tex. 359, 55 SW 310 [rev (Civ A.) 
53 SW 388]; Wheeler, etc., Mfg. Co. 
v. Briggs, 18 SW 555; Steffian v. 
Milmo Nat. Bank, 69 Tex. 513, 6 SW 
823; American Copying Co. vy. Thomp- 
son, (Civ. A.) 110 SW 1777; Haley v. 
Johnson, (Civ. A.) 28 SW 382. 

Vt.—Webster v. Smith, 72 Vt. 12, 
-47 A 101. 

Va.—Burnette v. Young, 107 Va. 
ee 57 SE 641, 12 AnnCas 982. 


Finney, 


- Va.—Flowers v. Fletcher, 40 
W. Va. 103, 20 SE 870. 
Wis.—Curry v. Colburn, 99 Wis. 


319, 74 NW 778, 79 AmSR 860. 
- Man.—Sylvester vy. Porter, 11 Man. 
8 . 


[a] Impeaching truth of writing. 
—Where plaintiff denies the execu- 
tion of a written accord and satis- 
faction pleaded, evidence tending to 
impeach the truth of the matters 
set forth in such writing is admis- 
sible. Flowers v. Fletcher, 40 W. 
Va. 108; 20 SE 870. 

[b] Absence of seal.—Plaintiff in 

ejectment may show by parol that 
the instrument executed by him to 
defendant’s grantor had no_ seal 
when executed, and so was invalid 
as a deed, but that the seal was 
added by said grantor after he re- 
eeived the instrument from plaintiff 
and after it was recorded, and that 
the deputy county clerk then added 
it to the recorded copy thereof. Bur- 
107 Va. 184, 57 SE 
641, 12 AnnCas 982. 
' [ce] A seal attached is but pre- 
sumptive evidence of regularity, and 
will not prevent the court from re- 
ceiving evidence to show that no 
contract was in fact entered into. 
Israelson v. Wollenberg, 63 Misc. 
293, 116 NYS 626. 

{d] Administration of oath— 
While the certificate of the officer 
to the affidavit is prima facie evi- 


dence as to whether the oath was | 
is | 


administered, yet parol evidence 

admissible on that point. Miller v. 

‘Caraker, 9 Ga. A. 255, 71 SE 9. 
15. Whitehead v. Linn, 45 Colo. 


‘427, 102 P 286; Hager v. Sidebottom, | 


130 Ky. 687, 113 SW 870. 

16. Allegany County v. Warfield, 
100 Mad. 516, 60 A 599, 108 AmSR 
446. 

17. King v. Woodbridge, 34 Vt. 
565 


-339- Barney v. Forbes, 118 N. Y. 580, 


28 NE 890:-Biornson v. Rostad, 30 
Ss. D. 40, 137 NW 567; King v. Wood- 
bridge, 34 Vt. 565. 

[al Delivery may be proved b 
parol.—Barney v. Forbes, 118 N. ave 
580, 28 NE 890. 

19. Ala.—Alabama Coal, etc., Co. 
v. Gulf Coal, ete. Co., 165 Ala. 304, 


“51 S 570. 


Cal. Black v. Sharkey, 104 Cal. 


Where on manda- 
mus to compel the governor to forward to the clerk 
of the court a statute alleged to have been passed 
and approved, it appeared that the bill in question 
was presented to the governor and signed by him, 
the oral testimony of the governor that he signed the 
bill by inadvertence and under a misapprehension as 
to what he was signing, and that he immediately 
erased his name, has been held admissible as the 
best evidence of a want of approval, the court con- 
sidering that it was not an offer of parol testimony 
to alter or modify the language of a law.1¢ 

Matters Relating to Delivery. De- 
livery of a deed or other written instrument is the 
final act of the parties by which the party executing 


18. Verzan v. McGregor, 23 Cal. 


EVIDENCE 


279, 37 P 939; Drinkwater v. Hollar, 
6 Cal. A. 117, 91 P 664. 

D. C.—Donaldson y. Uhlfelder, 21 
App. 489. 

Ill.—Shipley v. Shipley, 274 Ill. 
506, 113 NE 906; Potter v. Barringer, 
236 Ill. 224, 86 -NE 233; Schaeppi v. 
Glade, 195 Ill. 62, 62 NE 874 [aff 
95 Til, A. 500]. 

Ky.—Hager v. Sidebottom, 130 Ky. 
687, 113 SW 870. 

N. Y.—Seymour y. Cowing, 4 Abb. 
Dec. 200, 1 Keyes 532; Farnum vy. 
Carr, 69 App. Div. 498, 74 NYS 1111; 
Stephens v. Buffalo, ete., R. Co., 20 
Barb. 332. 

Okl.—Colonial Jewelry Co. 
Brown, 38 Okl. 44, 131 P 1077. 

S. C.—Coln v. Coln, 24 S. C. 596. 

Tex.—Smith y. Smith, (Civ. A.) 
200 SW 540. 

34 Vt. 


babii Bing v. Woodbridge, 

Va.—Solenberger y. Gilbert, 86 Va. 
778, 11 SE 789. 

[a] The fact that a deed is re- 
corded is only prima facie evidence 
of a delivery, and consequently may 
be rebutted. Gilbert v. North Ameri- 
ean F. Ins. Co., 23 Wend. (N. Y.) 
43, 35 AmD 543. e 

20. Cal.—Verzan vy. McGregor, 23 
Cal. .329. 

Ill.—Condit v. Dady, 56 Ill. A. 545. 

N. D.—wNorthern Trust Co. v. 
Bruegger,* 35, N.:.D., 150, 159 NW 
859, AnnCasi1917E 447. 

Tex.—Steffian v. Milmo Nat. Bank, 
69 Tex. 5138, 6 SW 823; Smith v. 
Smith, (Civ. A.) 200 SW 540. 

Va.—Leftwich v. Early, 115 Va. 

ete., Co. 


323, 79 SE 384. 

21. Ala.—Alabama Coal, 

v. Gulf Coal, ete., Co., 165 Ala. 304, 
51 S 570; White v. Kahn, 103 Ala. 
308, 15 S 595; Morgan v. Smith, 29 
Ala: 283. 

Ark.—Gray v. Blackwood, 112 Ark. 
332, 165 SW 958; Scaife v. Byrd, 39 
Ark. 568. 

Cal.—Drinkwater v. Hollar, 6 Cal. 
A; 117, .91-P 664. 

Colo.—Norman vy. McCarthy, 56 
Colo. '290, .138..-P +283); Mosier ; v. 
Kushow, 16 Colo. A: 453, 66 P 449; 
Denver Brewing Co. v. Barets, 9 
Colo. A. 341, 48 P 834. 

Ga.—Hartman Stock Farm 
Henley, 8 Ga. A. 255, 68 S 957. 

Tll—Kunkel v. Johnson, 268 Il. 
442, 109 NE 279; Price v. Hudson, 
125 Tll. 284, 17 NE 817; Belleville 
Sav. Bank v. Bornman, 124 Ill. 200, 
16 NE 210; Jordan v: Davis, 108 Iil. 


Vv. 


Vv. 


336; Fitzkee v. Hoeflin, 187 Ill. A. 
514. 

Towa.—Reichart v. Wilhelm, 83 
Towa 510, 50 NW 19. 

Md.—Harrison v. Morton, 83 Md. 


456, 35 A 99; Devries v. Shumate, 


53 Md. 211; Leppoc v. National 
| Union Bank, 32 Md. 136. 
Mass.—Faunce y. State Mut. L. 


Assur. Co., 101 Mass. 279. 
Minn.—Ruggles v. Swankick, 6 
Minn. 526 


Mo—Hurt v. Ford, 36 SW. 671; 
Poplin v. Brown, 200 Mo. A. 255, 205 
SW 411. 
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the instrument puts: it into the possession of. the 
‘other party, both intending thereby to make: it 
operative and binding;1* but it is not a part of the 
contract and is. not proved by it.!8 
tent and purpose thereby to make the instrunient 
effective is generally inferred from the act thus 
changing the custody, or from the fact that the 
party to whom it purports to be executed has it:in 
his possession, this may be explained and rebutted 
by parol evidence,’® and declarations of intentions 
connected with the execution and delivery and the 
circumstances attending the same may. properly 
come in as part of the res geste.”° 
shown that there never was any valid and ef- 
fective delivery of the 
livery was conditional,?? or that an apparent. ‘de- 
livery was without authority,?° or was only in es- 


While the.im- 


Thus it may ‘be 


instrument,?? that de- 


N. Y.—Brackett v. Barney, 28 N.Y. 
333; Hamlin v. Hamlin, 117 App. Div. 
493, 102 NYS 571 [aff 51 Misc..111, 
100 NYS 701]; Hendy v. Smith, 49 
Hun. 510,-.2 NYS 535; Jackson v. 
Roberts, 1 Wend. 478. . 

N. C.—Blackstad Mercantile Co. v. 
Parker, 163. N. C...275, 79 SE 606; 
Waters v. Security Life, etc. Co., 
ae N; C.6635 57 437, 13 LRANS 


N. D.—Northern Trust Co. v. 
Bruegger, 35 N. D. 150, 159 NW 859, 
AnnCasil917E 447; Sargent v. Cooley, 
12 N. D. 1, 94 NW 576. 

Okl.—Hagan y. Bigler, 5 Okl. 575, 
49 P 1011. f 

Or.—Brandon vy. Oregonian R. Co., 
11, Or. 161, 2 P 86. 

S. C.—Shute v. Shute, 82 S. C. 264, 


64 SE 145. 

S. D.—Koester v. Northwestern 
Bert Huron Co., 24 S. D. 546, 124 NW 
740. 

Tex.—Wheeler, etc., Mfg. Co. v. 


Briggs, 18 SW 555; Large v. Parker, 
(Civ. A.) 56 SW _ 587. 
po tae v. Chamberlin, 32 Vt. 

Va.—Leftwich v. Early, 115 Va. 
323, 79 SE 384. : 

Wash.—Morris-Miller Co. v. Von 
Pressentin, 63 Wash. 74, 114 P 912. 

Wis.—Gilman v. Gross, 97 Wis. 
224, 72 NW 885; Gibbons v. Ellis, 83 
Wis. 4384, 53 NW 701. 

“The authorities are uniform -in 
holding that parol evidence is inad- 
missible to prove that a deed, per- 
fect on its face, was delivered to the 
grantee on condition, but this rule 
does not control in a case where the 
question is whether there was such 
complete and perfect delivery of the 
deed from the grantor to the gran- 
tee as to vest in the latter a perfect 
and indefeasible title to land or an 
interest therein, which is a ques- 
tion of fact to be determined by the 
circumstances of the case, and can- 
not, in the majority of instances, be 
declared as a matter of law.” Left- 
wich vy. Harly, 115 Va. 323, 327, 79 
SE 384. 

[a] MTllustration.—In an action on 
a written contract ordering goods, 
oral evidence is admissible to prove 
that the contract was left with the 
salesman on condition that he should 
not send it in until he had further 
instructions from the buyer. Black- 
stad Mercantile Co. v. Parker, 163 
N. GC. 275,179 SE, 606. 

{b] A failure to plead lack of de- 
livery may have the effect of exclud- 
ing such evidence. Reynolds v. 
Moultrie Citizens’ Bank, 22 Ga. A. 
164, 95 SE 763. 

22. See supra § 1540. 

23. Belleville Sav. Bank v. Born- 
man, (Ill.) 7 NE 686; Northern Trust 
Co. v. Bruegger, 35 N. D. 150, .159 
NW 859, AnnCasi917H 447; National 
Novelty Import Co. v. Duncan, (Tex. 
Civ. A.) 182 SW 888; Large v. Par- 
ker, (Tex, Civ. A.) 56 SW 587. 

[a] A delivery by an agent may 
be shown to have been in violation 
of his instructions. Belleville Sav. 
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crow.?4 


that by mistake a wrong paper 


Bank vy. Bornman, (ill.) 7 NE 686; 
Haley v. Johnson, .(Tex. Civ. A.) 28 
SW. 382. 

[b] Violation of escrow agree- 
ment.—Evidence that the note sued 
on was delivered by a holder in es- 
crow without compliance with terms 
of escrow agreement, thus rendering 
the instrument void ab initio, is ad- 
missible. Northern Trust Co. v. 
Bruegger, 35 N. D. 150, 159 NW 859, 
AnnCasl1917E 447. 

24. U. S.—Pawling v. U. S., 4 
Cranch 222, 2 L. ed. 601. 

Ga.—Crawford v. Foster, 6 Ga. 202, 
50 AmD 327. 

Ill.—Osby v. Reynolds, 260 Ill. 576, 
103 NE 556, AnnCasi1914D 387. 

Md.—Beall v. Poole, 27 Md. 645. 

N. D.—Northern Trust Co. v. 
Bruegger, 35 N. D. 150, 159 NW 859, 
AnnCasi917E 447. 

Tex.—Holt v. Gordon, 107 Tex. 
137, 174 SW 1097; Nelson v. Boggs, 
(Civ. A.) 177 SW 1005. 

{a] he conditions on which a 
deed is delivered in escrow may be 
proved by parol evidence. OSby v. 
Reynolds, 260 Ill. 576, 103 NE 556, 
AnnCasi914D 387. See Escrows. 

25. Ryan v. Cooke, 68 Ill. A. 592 
{aff 172 Ill. 302, 50 NE 243]; King v. 
Woodbridge, 34 Vt. 565; Curry v. Col- 


Bur Soo SVs. 319, 74 INV ti S3286's 
AmSR 860. 
26. Poplin v. Brown, 200 Mo. A. 


255, 205 SW 411; Vardeman v. Bruns, 
~(Mo. A.) 199 SW 710; King v. Wood- 


bridge, 34 Vt. 565. 
27. Cal.—Black v. Sharkey, 104 
C2159 219, .ot 2 Oo Drinkwater =. 


Tovar, O- Calas thin) oer Oo 4 
Fla.—Haworth v. Norris, 28 Fla. 

(6s, 10; Sis "Southern i.) Ins:hetc., 

Co. v. Cole, 4 Fla. 359. 
Ind.—Cuthrell v. Cuthrell, 101 Ind. 


375. 

Iowa.—Creveling v. Banta, 138 
Iowa 47, 115 NW 598. 

Md.—Leppoe vy. National Union 


Bank, 32 Md. 136. 

Mass.—Hawkes vy. Pike, 105 Mass. 
560, 7 AmR 554. 

Miss.—Harkreader v. Clayton, 56 
Miss. 383, 31 AmR 369. 

N. J.—Black v. Shreve, 13 N. J. Eq. 
455. 

N: Y.—Dietz vy. Farish, 79 N. ‘Y. 
520; Ford v. James, 4 Keyes 300; 
Jackson v. Roberts, 1 Wend. 478. 

Vt.—Elmore v. Marks, 39 Vt. 538; 
King v. Woodbridge, 34 Vt. 565. 

Wis.—Chipman v. Tucker, 38 Wis. 
43, 20 AmR 1; Tisher v. Beckwith, 


30 Wis. 55, 11 AmR 546. 
28. King v. Woodbridge, 34 Vt. 
5 / 


65. 
{a] Mistake of either party is 
sufficient, especially when that mis- 
take is caused by the conduct and 
declarations of the other party. 
King v. Woodbridge, 34 Vt. 565. 
29. King v. Woodbridge, 34 Vt. 
565; Strohn v. Detroit, ete., R. Co., 
91 Wis. 554, 99 AmD 564; Boorman 
v. American Express Co., 21 Wis. 152. 
380. U. S—Graham v. Gill, 223 
W...S. 6438, 32 SCt 396, 56 L, ed. 586 
{aff 56 Fla. 316, 47 S 917]; Hearne 
v. New England Mut. Marine Ins. 
Co., 20 Wall. 488, 22 L. ed. 395; 
Maine Union Mut. L. Ins. Co. v. Wil- 
kinson, 13 Wall. .222, 20 L. ed. 617; 
Hunt v. Rousmanier, 8 Wheat. 174, 5 
L. ed. 589; The Hiram, 1 Wheat. 440, 
4 L. ed. 131% Bi. Dia Ins! Co. v. Sin- 
clair, 228 Fed. 833, 148 CCA 231; 


It may also be shown that the party exe- 
cuting the instrument handed it to the other party, 
not as a final delivery, but to be examined and 
returned,”> or for the purpose of being retained 
until some precedent act was done by the party 
to whom it purported to be executed;?® or that 
the party obtained possession of it by fraud, ac- 
cident, or mistake and against the will, or con- 
trary to the intention of, the other party;?" or 


EVIDENCE 


entitled.?° 
[§ 1632] 


was delivered.?® 


Cook vy. Sterling Electric Co., 150 
Fed. 766, 80 CCA 502 [aff 118 Hed. 
45]; Hancock v. Cossett, 45 Fed. 754 
{app dism 149: U. S. 770 mem, 13 SCt 
1045 mem, 37 L. ed. 958 mem]; Cam- 
den Iron Works vy. Fox, 34 Fed. 200; 
Hogan v. Delaware Ins. Co., 12 F. 
Cas. No. 6,582, 1 Wash. C. C. 419. 

Ala.—Avery v. Miller, 86 Ala. 495, 
6 S 38; Adler vy. Potter, 57 Ala. 571; 
O’Neil v. Teague, 8 Ala. 345. 

Ariz.—Reiniger v. Besley, 16 Ariz. 
161, PA 4 EPS 49 

Ark.—Breitzke v. Tucker, 129 Ark. 
401, 196 SW 462; Gunter v. Grant 
County Road Impr. Dist. No. 1, 125 
Ark. 492, 189 SW 53; Kansas City, 
etc., “R= "Co: vs Smithson,* 113" Ark. 
305, 168 SW 555. 

Cal.—Jersey Farm Co. v. Atlanta 
Realty Co., 164 Cal, 412, 129 P 593; 
Massie v. Chatom, 163 Cal. 772, 127 
P 56; Kee v. Davis, 137 Cal. 456, 70 
P 294, 671; Capelli ‘vy. Dondero, 123 
Cal. 324, 55 P 1057; Lassing Vv. James, 
107 Cal. 348, 40 P 534; Murray v. 
Dake, 46 Cal. 644; Pierson v. McCa- 
hill, 21° Cal. V22.5 4 

Conn.—Newcll v. Smith, 53 Conn. 
72, 3 A 674; Abbe v. Goodwin, 7 
Conn. 377; Washburn v. Merrills, 1 
Day 139, 2 AmD 59; Parsons v. Hos- 
mer, 2 Root 1, 1 AmD 58; Chapman 
v. Allen, Kirby 399, 1 AmD 24. 

Ga.—Sheppard v. Reese, 114 Ga. 
411, 40 SE 282; Ham v. Parkerson, 
68 Ga. 830; Greer v. Caldwell, 14 Ga. 
207, 58 AmD 553; Rogers vy. Atkinson, 
1 Ga. 12; McConnell v. Hulsey, 17 Ga. 
A. 387, 87 SE 156; McLendon vy. 
Finch, 2°Ga. A. 421, 58 SE 690. 

Hawaii.—F raise v. Kealoha, 1 Ha- 
wali 79. / 

Ida.—Jensen v. McConnell, 31 Ida. 
87, 169 P 292; Bowers v. Bennett, 30 
Ida. 188, 164 P 93, 94 [cit ‘Cyc]. 

Ill.—Dillard v. Jones, 229 Ill. 119, 
82 NE 206, 11 AnnCas 82; Way v. 
Roth, 159 Ill. 162, 42 NE 321; Ewing 
v., Sandoval Coal, ete., Co., 110 Ill. 
290; Bent v. Coleman, 89 Ill. 364; 
McLean County Bank vy. Mitchell, 88 
Tll. 52; McLennan vy. Johnston, 60 
Ill. 306; Gray v. Merchants’ Ins. Co., 
113 Dll. A. 537; Wollschlager v. Mc- 
Eldowney, 96 Ill. A. 34; Lloyd v. 
Sandusky, 95 Ill. A. 5938 [aff 203111: 
621, 68 NE 154]; McKinstry v. El- 
liott, ‘89 Tll. “A. 5993. Kuck vo Fulfs, 
68 Ill. A. 134. 

Ind.—Fleetwood v. Brown, 109 Ind. 
567, 9 NE 352, 11 NE 779; Barnes v. 
Bartlett, 47 Ind. 98; Free v. Meikel, 
39 Ind. 318; Monroe vy. Skelton, 36 
Ind. 302; Andrews v. Andrews, 12 
Ind, 348; Hileman v. Wright, 9 Ind. 
126; Citizens’ Nat. Bank v. Kerney, 
59 Ind. A. 96, 108 NE 139; Nichols, 


ete., Co. v. Berning, 37 Ind. A. 109, 
76 NE 776; Wieneke v. Deputy, 31 
Ind. A. 621, 68 NE 921; Equitable 


Trust Co. v. Milligan, 31 Ind. A. 20, 
65 NE 1044. 

Ind. T.—Byrne v. Ft. Smith Nat. 
Bank, 1 Ind. T. 680, 48 SW 957. 

Iowa.—Greiner v. Swartz, 167 Iowa 
543, 149 NW 598; Hausbrandt v. Hof- 
ler, 117 Iowa 103, 90 NW 494, 94 
AmSR 289; Van Dusen v. Parléy, 40 
Iowa 70. 

Kan.—L. & M. Mercantile Co. v. 
Wimer, 94 Kan. 578, 146 P 1162; Maf- 
fet v. Schaar, 89 Kan. 403, 131 P 589. 

Ky.—Secott v. Spurr, 169 Ky. 575, 
184 SW .866; Fechheimer v. Goldna- 
mer, 169 Ky. 248, 188 SW 541; Cas- 
tleman-Blakemore Co. v.. Pickrell, 


k. Mistake—(1) 
evidence is, as a general rule, admissible for the 
purpose of showing that by reason of a mistake a 
written instrument does not truly express the inten- 
tion of the parties,®° mistake being always recog- 
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Similarly, it may be shown by parol that an instru- 
ment in the form of a contract was accepted by 
the person to whom it was delivered under the be- 
lief that it was a mere receipt, to which he was 


In General. Parol 


ete., Co., 163 Ky. 750, 174 SW 749; 
Germer y. Gambill, 140 Ky. 469, 131 
SW 268; Helton v. Asher, 135 Ky. 
751, 123 SW 285; Offutt v. Doyle, 122 
SW 156; Stewart v. Blue Grass Can- 
ning Co., 133 Ky. 118, 117 SW 401; 
Martin v. Ferguson, 104 SW 698, 31 
Kyl 1095; Locke v. Lyon Medicine 
Co., 84 SW 307, 27 KyL 1; Huston v. 
Noble, 4 J. J. Marsh. 130; Love v. 
Cofer, 1 J. J. Marsh. 327; Fishback 
Vv. Woodford, 1 J. J. “Marsh. 984, 3io 
AmD 55; Inskoe v. Proctor, 6 T. B. 
Mon. 311; Baugh v. Ramsey, 4 T. B. 
Mon. 155; Anderson v. Hutcheson, 4 
Litt. 296; Anderson. vy. Bacon, 1 A. K. 
Marsh. 48; Machir v. McDowell, 4 
Bibb 473; Morris v. Morris, 2 Bibb 
311; Garten v. Chandler, 2 Bibb 246. 

La.—Ford v. Parsons, 142 La. 1093, 
78 S 128; Pharr v. Shadel, 115 La. 
92, 38 S 914; Le Bleu v. Savoie, 109 
La. 680, 33 S 729: White v. Jones, 14 
La. Ann. 681. 

Md.—McLaughlin v. Leonhardt, 113 
Md. 261, 77 A 647; Somerville v. Cop- 
page, 101 Md. 519, 61 A 318; Poplein 
v. Foley, 61 Md. 381; Cooke v. Hus- 
bands, 11 Md. 492; Farrell v. Bean, 
10 Md. 217; Young v. Frost, 5 Gill 
287; Newcomer v. Kline, 11 Gill & J. 
457, 37 AmD 74; Wesley v. Thomas, 
6 Harr. & J. 24. 

Mass.—Barber Asphalt Pav. Co. v. 
Mullen, 220 Mass. 308, 107 NE 978; 
Quinn v. Hayden, 219 Mass. 348, 106 
NE 1002. 

Mich.—Conlin v. Masecar, 80 Mich. 
139, 45 NW 67; Vary v. Shea, 36 
Mich. 388; Chambers v. Livermore, 15 
Mich. 381. 

Minn.—Northwest Thresher Co. v. 
Hulburt, 103 Minn. 276, 115 NW 159. 

Miss.—Butler v. State, 81 Miss. 
734, 33 S 847; Dunbar v. Newman, 
46 Miss. 231; Marsh v. Mandeville, 28 
Miss. 122. 

Mo.—Gottfried vy. Bray, 208 Mo. 
652, 106 SW 639; Leitensdorfer v. 
Delphy, 15 Mo. 160, 55 AmD 187; 
Poindexter v. McDowell, 110 Mo. A. 
233, 84 SW 1113; Patterson v. Yan- 
cey, 97 Mo. A. 681, 71 SW 845. 

Mont.—Read v. Lewis, ete., Coun- 
ty, 278 P77. 

Nebr.—Pierce v. Domon, 98 Nebr. 
120, 152 NW 299; Martens v. Pittock, 
3 Nebr. (Unoff.) 770, 92 NW 1038. 
Ly eal aed v. Epstein, 1 Nev. 

N. H.—Prescott v. Hawkins, 12 
Ae H, 193. Tilton voerilton, 2 aN2eo- 

N. J.—Elwell v. Lesley, 7 N. J. L. 
349; Sloss-Sheffield Steel, etce., Co. v. 
fitna :L. Ins. Coijot4e Nii de ae .63. 
70 A 380 [rev on other grounds 75 
N. J. Eq. 545, 73 A 228]; Useful Man- 
roa uree Soc. v. Haight, 1 N. J. Eq. 

N. Y.—Christopher, ete., St. R. Co. 
v. Twenty-Third St. R. Co., 149 N. Y. 
51, 48 NE 538; Meyer v.. Lathrop, 73 
N. Y. 315; Bartlett v. Judd,-21 Ne Y. 
200, 78 AmD 131; Penfield v. New 
Rochelle, 18 App. Div. 83, 45 NYS 
460 [aff 160 N. Y. 697 mem, 55 NE 
1098 mem]; Bush v. Tilley, 49 Barb. 
599, 33 HowPr 167; Mundler vy. Palm- 
er, 165 NYS 987; Melle. v. Candelora, 
88 NYS 385; Titus v. Perry, 13 NYSt 
237; Lee v. Salter, Lalor 163; Whea- 
don v. Olds, 20 Wend. 174; Pattison v. 
Hull, 9 Cow. 1747; Keisselbrack v. 
Livingston, 4 Johns. Ch. 144; De Rie- 
mer v. De Cantillon, 4 Johns. Ch. 85; 


! Champlin v. Laytin, 1 Edw. 467 [aff 


wor later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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nized as one of the grounds of equity jurisdiction ;3 
and while many authorities declare that evidence 
of mistake is admissible only in equity and not in 
a court of law,*? this rule is by no means universal, 
and there are many cases in the books, especially 
since the tendency has grown up to obliterate the 


18 Wend. 407, 31 AmD 382]. 

N. C.—American Potato Co. v. Je- 
nette, 172, N.,.C. 1;,.89,SE 791; Palm- 
Grey. wowder, L167 IN. C.7331,. 83 SE 
464; Gwaltney v. Provident Sav. L. 
Assur. Soc., 182 N. C. 925, 44 SH 659; 
Parker v. Morrill, 98 N. C. 232, 3 SE 
511; McKay v. Simpson, 41 N. C. 452; 
Chamness v. Crutchfield, 37 N. C. 148; 
Smith v. Amis, 10 N. C. 469; Smith v. 
Williams, 5 N. C. 426, 4 AmD 564. 

N. D.—Rittle v. Woodward, 31 N. D. 
113, 153 NW 951; French v. State 
Farmers’ Mut. Hail Ins. Co., 29 N. D. 
426, 440, 151 NW 7 [cit Cyc]; Sar- 
aes v. Cooley, 12 N. D. 1, 94 NW 

Oh.—Columbus, ete, R. Co. v. 
Steinfield, 42 Oh. St. 449; Clayton v. 
Frett, 10 Oh. St. 554; Davenport vy. 
Sovil, 6 Oh. St. 459; Williams v. 
Williams, 2 Oh. Dec. (Reprint) 478, 2 
WestLMonth 258. 


Okl.—Coyle v. Arkansas Valley, 
erentenay, Coy,- 41 NOKIA, 394, “139 2P 
294, 


Or.—Lee v. Summers, 2 Or. 260. 

Pa.—Cooper v. Rose Valley Mills, 
185 Pa. 115, 39 A 824; Phillips. v. 
Meily, 106 Pa. 5386; Monocacy Bridge 


Co. v. American’ Iron Bridge Mfg. 
Co., 83 Pa. 517; Kostenbader y. Pe- 
ters, 80 Pa. 438; Fisher v. Deibert, 


54 Pa. 460; Caulk v. Everly, 6 Whart. 
303; Gower v. Sterner, 2 Whart. 75; 
Moliere v. Pennsylvania F, Ins. Co., 
5 Rawle 342, 28 AmD 675; Moser v. 
Libenguth, 2 Rawle 428; Stubbs v. 
King, 14 Serge. & R. 206; Christ v. 
Diffenbach, 1 Serg. & R. 464, 7 AmD 
624; Rouseville Borough School Dist. 
v. Cornplanter Tp. School Dist., 29 
Pa. Super. 214; Com. Title, etc., Co. 
v. Folz, 19 Pa. Super. 28; Hardwick 
v. Polloek, 3 Pa. Dist, 245; Grubb v. 
Matlack, 2 Ghest. Co. 408. 

S. C.—Etheredge vy. Adtna Ins. Co., 
102 S. C. 3138, 86 SE 687; Sellers. v. 
Atlantic Coast Line R. Co., 77 S. C. 
361, 57 SE 1102; Smith v. Allmon, 
74.8. C. 502, 54 SE 1014; Cozens. v. 
Pooser, 28 S. C. L. 325; Gibson v. 
Watts, 6 S. C. Eq. 490. 


S. D.—Castle v. Gleason, 31 S. D. 
590, 141 NW 516. é 

Tenn.—Jones v. Sharp, 9 Heisk. 
660; Davidson vy. Greer, 3 Sneed 
384 


Tex.—Aatna Ins. Co. v. Brannon, 99 
Tex. 391, 89 SW 1057, 2 LRANS 548, 
13 AnnCas 1020; Dunham vy. Chatham, 
21 Tex. 231, 73 AmD 228; Miller v. 
Poulter, (Civ. A.) 189 SW _.105; 
Mosler Safe Co. v. Atascosa Coun- 
ty, (Civ. A.) 184 SW. 324; Browns- 
ville v. Tumlinson, (Civ. A.) 179 
SW 1107; Adams v. Waco. First 
Nat. Bank, (Civ. A.) 178 SW 993; 
Lummus Cotton Gin Sales Co. v. 
Farmers’ Co-op. Gin Co., (Civ., A.) 
176 SW. 894; Chicago, etc., R. Co. v. 
Howell, (Civ. A.) 166 SW 81; Conn 
v. Rosamond, (Civ. A.) 161 SW 73; 
Openshaw v. Rickmeyer, 45 Tex. Civ. 
A. 508, 102 SW 467; Williams v. 
Dallas, etec., R. Co., 43 Tex. Civ. A. 
609, 96 SW 1099; Getzendaner v. 
Trinity, etc., R. Co., 43 Tex.. Civ. A. 
66, 102 SW 161; Davis v. Ragland, 
495 esa OivissAy £400,.,934 Sw 1099; 
Cage v. Patton, 41 Tex. Civ. A. 248, 
91 SW 311; Boren y. Boren, 29 Tex. 
Civ. A. 221, 68 SW 184; Wuest_ v. 
Moehrig, 24 Tex. Civ. A. 124, 57 SW 
864; Hilliard vy. White, (Civ. A.) 31 
SW 553. 

Vt.—Bedell v. Wilder, 65 Vt. 406, 
26 A 589, 36 AmSR 871; White v. 
Milier, 22 Vt. 380; Ketchum v. Catlin, 
Die Vite Lok. 

Va.—Beach v. Bellwood, 104 Va. 
170, 51 SE 184; Elliott v. Horton, 28 
Gratt. (69 Va.) 766; Keyton v. Braw- 
ford. 5 Leigh (32 Va.) 39; Glassell 
v. Thomas, 3 Leigh (30 Va.) 122; 


EVIDENCE 
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Bumgardner y. Allen, 6 Munf. (20 
Va.) 439; Quesnel v. Woodlief, 6 
Call (10 Va.) 218. 
Wash.—Union Mach., etc., Co. v. 


Darnell, 89 Wash. 226, 154 P 183. 
W. Va.—Jarrell vy. Jarrell, 27 W. 
ye 743; Allen v. Yeater, 17 W, Va. 


Eng.—Joynes y. Statham, 3 Atk. 
388, 26 Reprint 1023; Heneage v. 
Hunloke, 2 Atk. 456, 26 Reprint 676; 
Langley v. Brown, 2 Atk. 195, 26 
Reprint 521; Simpson v. -Vaughan, 2 
Atk. 31, 26 Reprint 415; Mortimer 
v. Shortall, 1 C. & L. 417; Jalabert 
v. Chandos, 1 Eden 372, 28 Reprint 
729; Lansdown y. Lansdown, Mosely 
364, 25 Reprint 441; Pusey v. Des- 
bouvrie, 3 P. Wms. 315, 24 Reprint 
1081, 10 ERC 351; Uvedale v. Half- 
penny, 2 P. Wms, 151, 24 Reprint 
677; Pooley v. Ray, 1 P. Wms. 355, 
24 Reprint 423; Hitchcock y. Gid- 
dings, 4 Price 135, 146 Reprint 134; 
Naylor v. Winch, 1 Sim. & St. 555, 
1 EngCh 555, 57 Reprint 219; Towers 
v. Moor, 2 Vern. Ch. 98, 23 Reprint 
673; Ramsbottom y. Gosden, 1 Ves. 
& B. 165, 35 Reprint 65; Pitcairn 
v. Ogbourne, 2 Ves. 375, 28 Reprint 
241; (Bishop; v.... Church,;;2 Ves... 103, 
28 Reprint 66; Baker v. Paine, 1 
Ves. 456, 27 Reprint 1140; Bingham 
v. Bingham, 1 Ves. 126, 27 Reprint 
934; Higginson y. Clowes, 15 Ves. Jr. 
516, 33 Reprint 850; Townshend v. 
Stangroom, 6 Ves. Jr. 328, 31 Reprint 
1076, 22 ERC 843; Barstow vy. Kilving- 
ton, 5 Ves. Jr. 593, 31 Reprint 755; 
Thomas #v.) eMrazer,,.3 Ves... Jr. 399, 
30 Reprint 1074. 

Can.—Schwersenski y. Vineberg, 19 
Can.,S, Cy. 243: 

Alta.—Greig v. Franco-Canadian 
Mortg. Co., 23 DomLR 860, 32 WestLR 
280, 9 WestWkly 22; Jadis v. Porte, 
23 DomLR 713; Edmonton Securities 
Ltd. v. Lepage, 14 DomLR 66, 25 
WestLR 532. 

Man.—Sylvester v. Porter, 11 Man. 
8 


Que.—Davis y. Hains, 31 Que. Su- 
per. 489. 

“When, however, the Judge, in con- 
struing. the instrument, concludes 
that upon its face it is reasonably 
calculated to mislead a man of or- 
dinary intelligence, then it becomes 
his duty to allow the introduction 
of parol testimony, for the purpose 
of enabling the jury to determine 
whether the individual in the par- 
ticular instance was misled.” Sellers 
v. Atlantic Coast Line R. Co., 77S. C. 
364, 365,057 'SH 1102. 

[a] “In commercial matters paroi 
evidence can be adduced to prove 
error in a written instrument.” 
Schwersenski y. Vineberg, 19 Can. S. 
C, 2438, 247. y 

[b] Unsigned instrument.— ‘While 
a written instrument, although not 
signed, will, if orally assented to by 
the parties, constitute the agreement, 
and its terms not be subject to be 
varied by parol evidence, still, to 
dispense with the signature of the 
party sought to be charged thereby, 
it must first be made to appear that 
the terms of the writing were under- 
stood and assented to as containing 
all of the stipulations of the _ con- 
tract.” Goldsmith v. Marcus, 7 Ga. 
A. 849, 68 SE 462. 

{[c] Where a written contract is 
not one required to be in writing, 
parol evidence is admissible to show 
that certain parts of the contract 


were omitted from the writing 
through mistake. Palmer y. Lowder, 
167 N. C. 331, 88 SE 464. 


[d] Slight departures from a writ- 
ten contract, as to’ the price and mode 
of payment in carrying it into effect, 
are insufficient to Jet- im parol eyi- 
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sharp distinctions between law and equity, in whith 
parol evidence has been held admissible to show a 
mistake in reducing the agreement to writing irre- 
spective of the form of the action and whether it is 
in fact an action at law or a suit in equity.*# 

(2) Applications—(a) Records. <A 


dence to impair or enlarge the pro- 
visions. Griffin y. Runnion, 74 W. 
Va. 641, 82 SE 686. 

[e] Mistake in computation.—Pa- 
rol evidence is inadmissible to show 
a mistake in the computation of the 
amount for which a recognizance of 
debt was taken, under the statute, so 
as to enable the cognizor after hay- 
ing paid the money, to recover back 
the excess. Morton v. Chandler, 7 
Me. 44. 

31. U. S—Hunt v. Rousmaniere, 1 
Pets bef Lijed.,-27. 

HE ea hag ye oags ee v. Brady, 23 Cal. 

Hawaii—Bishop v. Namakalaa, : 2 
Hawaii 238. 


Ida.—Bowers v. Bennett, 30 Ida. 
188, 164 P 98, 94 [cit Cyc]. 
Iil—Race vy. Weston, 86 Ill. ; 91; 


McKinstry vy. Elliott, 89 Ill. A. 599. 
Ky.—Inskoe vy. Procter, 6 T.. B. 
Mon. 311 [expl Baugh vy. Ramsey, 4 
T. B. Mon. 155]; Coger v. McGee, 2 
Bibb 321, 5.AmD 610. 
Miss.—Ross_ v. Wilson, 15 Miss. 
Uae Landerdale v. Hallock, 15 Miss.. 
Tex.—Dunham y. Chatham, 21 Tex. 
231, 73 AmD 228. 
ne Va.—Allen y. Yeater, 17 W. Va. 


See Equity [16 Cyc 68 et seq]. 
32. U. S—E Dia Ins. Co. v: Sin-, 


1. ‘i oO. 

clair, 228 Fed. 833, 839, 143 CCA 231 
[cit Cyc]. t 
paielny * lerper v. McCahill, 21 Cal. 


poe tana neble v. Comstock, 3 Conn. 
Dd. t 
aeht eae v. Friestedt, 178 Till. A. 


Ky.—tTribble v. Oldham, 5 J. J. 
Marsh. 137. 

ter tanerott v. Fernald, 5. Me. 
496. 3 

Md.—Boyce v. Wilson, 32 Md. 122; 
Newcomer v. Kline, 11 Gill & J. 457, 
37 AmD 74. 

Miss.—Young v. Jacoway, 17 Miss. 
212; Peques v. Mosby, 15 Miss. 340. 

Mo.—Luecke y. Cohen, 150 Mo. A. 
48, 129 SW 1002; Bassett v. Glover, 
31 Mo. A. 150. 

N. J.—Van Horn v. Van Horn, 49 
N. J. Eq. 327, 23 A 1079 [rey (Ch.) 
20 A 826]. : 

N. C.—Dismukes vy. Wright, 20 
N.C. 346. 


W. Va.—King v. Thompson, 58 W. 
Va. 455, 52 SE 487; Knowlton y. 
Campbell, 48 W. Va. 294, 37 SE 581. 

[a] The remedy is in equity to re- 
form the writing and until it is so 
reformed it is unassailable by parol 
evidence. Pierson v. McCahill, 21 
Cal. 123; Van Horn v. Van Horn, 49 
N. J. Eq. “327, 23 A 1079 [rev (Ch.) 
20 A 826]. 

[b] In ejectment parol evidence 
cannot be admitted to prove that by 
mistake land was included in the 
deed not intended to be so included. 
King v. Thompson, 58 W. Va. 455, 
52 SE 487. 

[ce] In an action on a guaranty 
for rent, the defence that the guaran- 
ty was signed by mistake cannot be 
considered. Foley vy. Friestedt, 178 
TA wi OsO- 

33. Ga.—Sutton vy. Sutton, 25 Ga. 
383. 
Ky.—Cincinnati, ete., R. Co. v. Pen- 
dleton, 96 SW 434, 29 KyL 721. 

Mo.—Wood v. Matthews, 73 Mo. 
477; Bassett v. Glover, 31 Mo. A. 
150; Quick v. Turner, 26 Mo. A. 29; 
Wittenhauer vy. Watson, 11 Mo. A. 
588. 

N. C.—Runyon vy. Leary, 20 N. C. 
373. 

N, D.—Frenech vy. State Farmers’ 
Mut. Hail Ins. Co., 29 N. D. 426, 440, 
151, NW 7 -f{cit Cyc]. 
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map which is an archive of the land office may be 
shown by parol evidence to be incorrect ;** but parol 
evidence has been held not admissible to. show an 
error in the entry of an order of the fiscal court 
fixing the salary of the county judge.*® 
dence is admissible to show that a resolution by the 
board of directors of a corporation, entered on the 
record of their proceedings, did not correctly recite 
the amount of money found due and ordered to be 


paid to one of its officers.*® 
{§ 1634] (b) Deeds. 


Pa.—Schotte v. Meredith, 192 Pa. 
159,'43 A 952. 

Va.—Elliott v. Horton, 
(69 Va.) 766. 

Eng.—Guardhouse v. Blackburn, L. 
Rit P. 109; Wake v. Harrop, 6 H. 
& N. 768, 158 Reprint 317. 

[a]. A court having no equitable 
powers, for the correction of mis- 
takes in written instruments, cannot 
admit parol evidence to show that a 
mistake occurred in making the con- 
tract in writing which appears on 
its face completely to express the 
agreement of the parties. Ferree v. 
Ellsworth, 1 Misc. 93, 19 NYS 659. 


¢@4 Stevens v. Crosby, (Tex, (Cty, 
A.) 166 SW 62. 
35. Grayson County v. Rogers, 


(Ky.) 122 SW 866. 

36. St. Louis, etc:, R. Co. v. Tier- 
nan, 37 Kan. 606, 15 P 544, 

87. Ga. —Bedgood v. McLain, 89 
Ga.,793, 15 SE 670; Hopson vy. Stuart 


la Co., 22 Ga. A. 392, 95 SE 
1 4 ; 

Ky.—Helton v. Asher, 185 Ky. 751, 
123 SW 285. 


La.—Ford v. Parsons, 142 La. 1093, 
78 S 128. 

‘NN. Y.—Keisselbrack v. Livingston, 
4 Johns. Ch. 144 
a N. C.—Koonce v. .Bryan, 21 N. C. 
27. 


Oh.—Pitts v. Langdon, 2 OhS&CP 
481, 7 OhNP 304. 

Ok1, —American Trust Co. v. Chit- 
ty,° 36 Okl, 479, 129 PB 51. 

Pa. —-Townsend v. Lacock, 222 Pa. 
S305 CA rts 7, 


Tex.—Chesnutt v. Chism, 20 ‘Tex. 
Civ. A. 20, 48 SW 549. ; 
Vt.—White v. Miller, 22 Vt. 380. 


' -Newfoundl.—Graham ‘v. Eales, 5 


Newfoundl. 251. 


[a] A mistake in a sheriff’s deed 
may be shown. Longworth v. U. S. 
Bank, ' 6 Oh 6. 


[b] Where a deed bears on its face 
evidence of mistake in drawing it, 
as erasures and interlineations, parol 
evidence is admissible to show the in- 
tent of the parties. Koonce v. Bryan, 
21'N.'C. 227. 

[c], What evidence inadmissible.— 
Evidence is not admissible to con- 
tradict a deed by showing a mistake 
of ‘the person who wrote it, when it 
relates to matters which did not take 
place at or about the time of the 
transaction, and of which it does not 
appear that the person to be affected 
was cognizant. Wager v. Chew, 15 
Pa. 3238. 

88. Capelli v. Dondero, 123 Cal. 
324,, 55 P 1057; Wieneke v. Deputy, 
31‘ Ind. A. 621, 68 NE 921; Riddle 
v. Runnions, 162 Ky. 750, 172 SW 
1041; McKelway v. Armour, 10 N. J. 
Eq. 115, 64 AmD 445, 

[a] It is only in an action to re- 
form a deed that parol evidence of 
a mistake can be received. Riddle v. 
Runnions, 162 Ky. 750, 172 SW 1041. 
To same effect Thompson y. Hill, 1387 
Ga. 308, 73 SE 640. 

Admissibility of parol evidence in 
action to cancel or reform instru- 
ment generally see infra § 1723, 

Reformation of instruments gen- 


The rule that parol evi- 
dence is admissible to show a mistake in a written 
instrument has been frequently applied to deeds,%” 
most commonly in proceedings brought for the pur- 
pose of reformation,** or ‘other proceedings in 


28 Gratt. 


EVIDENCE’ 


Parol evi- 


grantee.*6 


equity,®® but also in actions at law.?° 
dence has been admitted: to show a mistake in the 
name of the grantee,*! the description of the prop- 
erty conveyed,*? or the insertion of courses and dis- 
tances;** as to the quantity of land;** in stating. 
the district wherein the property lies;*° or in omit-. 
ting covenants which were to be performed by the. 
It has also been held permissible to 
show that the property conveyed was not that 
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Thus evi- 


which was sold,*? or that property intended to be 


[§ 1635] 


erally see Reformation of Instru- 
ments [34 Cyc 899]. 

39. Abbe v. Goodwin, 7 Conn. 377; 
Sheppard v. Reese, 114 Ga, 411, 40 
SE 282; Webster v. Webster, 33 N. H. 
18, 66 AmD 705; Allen v. Yeater, 17 
W. Va. 128," - 

40. ‘Elliott v. Horton, 28 Gratt. 
(69 Va.) 766 (ejectment). 

41. Louisville, ete., R. Co. v. Pow- 
er, 119 Ind. 269, 21 NE 751; Martin v. 
Brand, 182 Mo. 116, 81 SW 443; Dun- 


ham v. Chatham, 21' Tex. 231, 73 
AmD 228. 
[a] Tlustration.—A mistake in in- 


serting the name of a husband as 
well as that of his wife as a grantee 
where the deed was intended to 
operate as a gift to the ‘wife alone 
may be shown by parol. Dunham v. 


Chatham, 21 Tex. 231, 73 AmD 22s. 
es Ala.—Doe y. Pickett, 51 Ala. 
Conn.—A very v. Chappel, 6 Conn. 


270, 16 AmD 53; Washburn vy. Mer- 
rillsy-f" Day "139; 2° Am D 59: 
La.—Sims v. ‘Jeter, 129 La, 262, 
55 S 877; Levy v. Ward, 33 La. Ann. 
1033; Fleming: v. Scott, 26 La, Ann. 
Pen Sutton v. Calhoun, 14 La. Ann. 


Nev.—tTerry v. Berry, 13 Nev. 514. 

N. Y.—Bush v:° Hicks, 2 Thomps. 
& C. 356; Gillespie v. Moon, 2 Johns. 
Ch. 585, 7 AmD 559. 
sunk C.—Loften Vv." Heaths Nuc: 

S. C.—Perry v. Middleton, 4 S. C. 
L. 142; Perry v. Middleton, 2 S. Cc. L. 
539; White v. Eagan, 1S. Ge Ly 24%; 
Wis.—Thompson v. Jones, 4 Wis. 


106. 
boa Ind.—Hedge v. Sims, 29 Ind. 
oO ° 

Ky.—Reid y. Langford, 3 J. J. 
Marsh. 420. 
Toprinianar etn v. Adams, 2 Binn. 
bapa note eV, Sharp, 9 Heisk. 

Va.—HElliott v. Horton, 28 Gratt. 
(69 Va.) 766. 

44. Wurzburger v. Meric, 20 La. 
Ann: ‘415. Contra Kerr vy. Calvit, 1 
Miss. 115, 12 AmD 537 (Cin the ab- 


sence of fraud, parol evidence is not 
admissible to show a mistake in the 


number of acres mentioned in the 
deed). 
45. Way v. Lowery, 72 Ga. 63 (a 


county map was admissible in evi- 
dence to show that the word ‘“sev- 
enth,’”” as contained in the deed de- 
seriptive of the district in which the 
property lay, was inserted by mis- 
take and “‘seventeenth” was intended, 
the map showing no such district as 
the seventh). 

46. Ring v. Mayberry, 168 N. C. 
563, 84 SE 846; Townsend v. Lacock, 
222 Pa. 330, 71 A-187. 

47. Ga—McLendon v. Finch, 2 Ga. 
A. 421, 58 SE ‘690. 

Towa.—Swan ‘v. Ewing, Morr. 344. 

La.—Vignie v. Brady, 35 La. Ann. 
560; Robert v. Boulat, 9 La. Ann. 
29; “Palangue Vv. Guesnon, 15° ua. 311. 

Miss. —Washburne vy. White, 62 
Miss: 545. 


Tex.—Bumpas v. Zachary, (Civ. A.) | 


conveyed was omitted by mistake.*® 
(c) Other Instrunients. 
been admitted to show mistakes in connection with 
assignments,*® bills and notes,°° chattel mortgages,°* 
contracts generally,®? contracts of carriage or ship- 


Evidence has. 


34 SW 672. 
48. Gladish v. Godchaux, 46 La. 
Ann. 1571, 16 S 451; Chew v. Gil- 


lespie, 56 Pa. 308. 
49. Bolster v. Bismark Bldg., ete., 
Assoc., 29 PittsbLegJ (Pa.) 97. 
50. Ark.—-Frazer v. Decatur State 
Bank, 101 Ark. 135, 141 SW 941. 
Cal.—Hathaway v. Brady, 23 Cal. 
121. 5 
Ga.—Hamilton y. Conyers, 28 Ga. 
276. 


Petar ae see v. Howe, 32. Iowa 
14: 

Ky.—Huston v. Noble, 4 J. J. 
Marsh. 130; Fishback vy. Woodford, 


1 J. J. Marsh. 84, 19 AmD 55; Ins- 
koe vy. Proctor, 6 1, B. Mon. 311. 
i ie TE ee b v. Ledoux, 11 La. Ann.” 

89. 

Okl1.—Farmers’, ete., Nat. Bank v. 
Hoyt, /29''Okl> 772; 120° P’ 264. 

S. C.—Hampton vy. Blakely, 14 S. C. 
L. 469. 

Tex.—Texas Baptist Univ. v. Pat- 
ton, (Civ. A.) 145 SW 10638. 

Wis.—Johnson vy. Williard, 83 Wis. | 
420, 53 NW 776.- 

[a] Mistake in indorsement.—In 
an action against an indorser who 
claimed to be one without recourse, 
evidence by defendant that the note 
was secured by a mortgage. which 
he formally assigned when he in- 
dorsed the note, and that in such 
assignment it was expressly stipu- 
lated that no recourse should be had- 
to him on the note and mortgage, 
was admissible, as tending to prove 
mistake. in the indorsement. John- 
son v. Williard, 83 Wis. 420, 53 NW . 
776 [dist Brinker v. Meyer, 81 Wis. 
33, 50 NW 782]. ; 

tb] Rate of interest.—A mistake 
in a note in the recital of the rate’ 
of interest may be shown by parol. . 
Hathaway v, Brady, 23 Cal. 121, 

[c] Evidence excluded.—(1) Proof 
by plaintiff that a note sued on was 
by agreement to fall due at a cer- 
tain date, but by mistake of the par- 
ties, produced py the fraud of de- 
fendant, it was made payable at a 
different date, is inadmissible. Wood 
v. Goodrich, 9 Yerg. (Tenn.) 266. (2) 
“The amount legally due upon a note 
might, in various modes, be affected ' 
by parol evidence, or by showing 
fraud, or want of consideration, or 
payments, not indorsed. But such 
evidence is not competent to show, 
that by mistake the notes were orig- 
inally made too large.’ McDuffie v. 
Magoon, 26 Vt. 518, 523. 

51. Castle v. Gleason, 31 S. D. 590, 
141 NW 516. 

52. U.S.—Cook vy. HMlectric Co., 150 
Fed. 766, 80 UCCA 502; Shields v., 
Mongollon Exploration Co., 137 Fed. 
589, 70 CCA 123. 


Ark.—Kansas City, ete., R. Co. v. 
See oa 113 Ark. 305;° 168 SW 
555. 

Cal.—Lassing yv. James, 107 Cal. 


348, 355, 40 P 534; Isenhoot v. Cham- 
berlain, 59 Cal. 680; Murray. v. Dake, . 
46 Cal. 644; Pierson v. McCahill, 23 
Cal. 249. 
‘Ga—Ham y. Parkerson, 68 Ga. 830, 
Iowa.—Van Dusen v. Parley, 40. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1635-1636] 


ment,°* contracts of guaranty,5* contracts of | in- 
‘surance,°> contracts of partnership,°® contracts of 
sale,°* leases,®® real estate mortgages *® and deeds 
of trust,°° receipts,®! and releases.®2 

(3) Character of Mistake. 
admitting parol evidence in case a written instru- 
ment, through mistake, does not correctly express 
the intention of the parties applies only in cases 
of mistake of fact and not where a party has con- 


‘ [§ 1636] 


tracted under a mistake of law.® 


howe: 70; Scott y. Granger, 8 Iowa 


Kan.—Minneapolis Steel, etc., Co. v. 
Schalansky, 100 Kan. 562, 165 P 289. 
__ Ky.—Offutt v. Doyle, 122 SW 156; 
Stewart v. Blue Grass Canning Co., 
133 Ky. 118, 117 SW 401, 120 SW 
BAe Stone v. Ramsey, 4 T. B. Mon. 

Md.—McLaughlin v. Leonhardt, 113 
Md, 261, 77 A 647; Somerville v. Cop- 
page, 101 Md. 519, 61 A 318; Popp- 
lein v.. Foley, 61 Md. 381; Young v. 
Frost, 5 Gill 287. 

Aires tae ea | v. Jacoway, 17 Miss. 

N. Y.—Keisselbrack y. Livingston, 
4 Johns. Ch. 144. 

N. C.—American Potato Co. v. 
Jenette, 172 N. C. 1, 93 SE 795; Ray 
v. Blackwell, 94 N. C. 10; Ward v. 
Ledbetter, 21 N. C. 496. 

Pa.—Wharton v. Douglass, 76 Pa. 
273; Coughenour v. Suhre, 71 Pa. 462; 
Martin y. Berens, 67 Pa, 459; Fisher 
v. Deibert, 54 Pa. 460;, Gower v. 
Sterner, 2 Whart. 75; Hamilton v. 
Asslin, 14 Serg. & R. 448; Scott v. 
Burton, 2 Ashm. 312; Insurance Co. 
of North America v. Union Canal 
Co,, Brightly 48, 2 PaLJ 65; Grubb v.- 
Matlack, 2 Chest. Co. 408; Hawk v. 
Greensweig, 7 PaLJ 374. 

Tex.—Estes v. Ferguson, (Civ. A.) 
‘203 SW 941; Cooper Grocery Co. v. 
Neblett, (Civ. A.) 203 SW 365; Ed- 
wards v. Trinity, etc., R. Co., 54 Tex. 
Civ: A. 334, 118. SW 572;.-Jones v. 
Jones, 2 Tex. A. Civ. Cas. § 1; Glisson 


tae Craigs 1, Dex. Ace Civ, pCass. $3,425 
Peake v. Blythe, 1 Tex. A. Civ. Cas. 
ite 


Vt.—Jones v. Campbell, 102 A 102. 

Va.—McMahon v. Spangler, 4 Rand. 
(25 Va.) 51. 

Wash.—Union Mach., ete., Co. v. 
Darnell, 89 Wash. 226, 154 P 183. 

Ont.—McPherson y. Wilson, 15 Ont. 
A. 294, 

53. Cincinnati, etc., R. Co. v. Pen- 
dieton, 96 SW 434, 29 KyL 721; Wood 
v. The Fleetwood, 22 Mo. 560; Mc- 
Elvain v. St. Louis, ete., R. Co., 151 
Mo. A. 126, 131 SW 726; Graves v. 
Harwood, 9 Barb. (N. Y.) 477. | 

{a] Evidence excluded.—Evidence 
that a limitation of valuation in an 
interstate shipment contract was, 
through mistake of the carrier’s 
agent at the point of shipment, omit- 
ted is inadmissible after shipment 
made and injury suffered. ey. 6 
Horse Shoe Co, v. American Express 
Cor, 250;.Pan 527, 95 -AWt06. 

. 54 Cooper Grocery Co. v. Neblett, 
(Tex. Civ. A.) 203 SW 365. 
55. Conn.—Parsons v. Hosmer, 2 


Opre175; 

Miss.—Traders’ Ins. Co. v. Edwards 
Post No. 22 G. A. R., 86 Miss. 135, 
388 S 779, 109 AmSR 699. 

Mo.—Shook v. Retail Hardware 
Mut. L. Ins. Co., 154 Mo. A. 394, 134 
SW_ 589. Rees 

N. C.—Wilson v. Virginia L. Ins. 
Corn soeNe, Glg3. il, Skate. 

Pa.—Hilenberger v. Protestive Mut. 
F. Ins. Co., 89 Pa. 464; Fidelity Title, 
etc., Co. v. Metropolitan L. Ins. Co., 
64 Pa. Super. 361. 

Ss. G.—Etheredge v. Aitna Ins. Co., 
102 S. C. 318, 86 SE 687. 

[a] A mistake in drawing up 4 


EVIDENCE 


The rule 


Furthermore in 


life insurance policy may be shown 
by parol in a court of chancery in or- 
der to obtain relief. Parsons v. Hos- 
iIner, (2H@Roeo0t. (Conn, 15 tw AmbpijE5s. 

{b] Parol evidence is admissible 
to. reform an insurance policy, where 
there is a mutual mistake between 


the contracting parties. Hilenberger 
v. ‘Protective Wt. He ing Cores9 
Pa. 464, 

56. Isles y. Tucker, 12 N.Y. Su- 
per. 393. 


ait Ala.—Manning vy. Carter, 77 S 
Ky.—Columbia Malting Co. vy. Glen- 
more Distilleries Co., 150 Ky. 229, 
150 SW 53; Locke y. Lyon Medicine 
Co., 84 SW 307, 27 KyL 1; McCurdy 


Von breathitt.. 5 JDo1Bs Mon. 232). 17 
AmD 65. 

La.—Pharr v. Shadel, 115 La. 92, 
38 S 914. 

Md.—Ginther vy. Townsend, 114 


Md. 122, 78 A 908. 

Mich.—Chambers vy. Livermore, 15 
Mich, 381. 

N. J.—Mayer v. West Side Dev. 
Con TSieNe J. Hig. 415) “TO A 6208 

Pa.—Lauchner y. Rex, 20 Pa. 464. 

Wash.—Passow y. Kirkwood Dis- 
tillery Co., 54 Wash. 196, 103 P 34. 

[a] As a defense to the specific 
performance of a written contract, a 
mistake in it may be shown by parol. 
Chambers vy. Livermore, 15 Mich. 381; 
Mayer v. West Side Dev. Co., 78 N. 
J. ane bosen OAL 620; 

58.7 Snyder v.. May, 19 Pa. 235: 
Christ y. Diffenbach, 1 Serge. & R. 
(Pa.) 464, 7 AmD 624; Conn vy. Rosa- 
mond, Chex Civ.» Aye lol ssiwen vas 
Cage v. Patton, 41 Tex. Civ, A. 248, 


Ind.—Ellis v. Kenyon, 25 Ind. 


.91 SW 311. 


59. 
134. 
La.—Armstrong vy. Armstrong, 36 
La. Ann. 549. 3 : 
Md.—Bond y. Dorsey, 65 Md. 310, 
4A 279. 
Mo.—Seiberling vy. Tipton, 113 Mo. 
373, 21 SW 4. 
eae Y.—Jackson y. Bowen, 7 Cow. 


;n-—Davenport v. Sovil, 6 Oh, St. 
459. 

Pa.—Stamm vy. Esterly, 8 Pa.-Dist. 
330. 

[a] Where equity will reform or 
set aside a mortgage on the ground 
of accident or mistake, parol evidence 
is admissible to contradict or deny 


its terms. Lippincott v. Whitman, 83 
Paw 244. 
{b] A mistake in the discharge of 


a mortgage may be shown. Bond v. 
Dorsey, 65 Md. 310, 4 A 279: Seiber- 
ling v. Tipton, 113 Mo. 373, 21 SW 4. 

[ce] Evidence excluded.—‘It was 
not competent for the tenant to show 
by mere parol evidence, that the 
mortgagor did not intend to convey 
that which his deed plainly includes.” 


Locke v. Whiting, 10 Pick. (Mass.) 
279, 281. 

60. Lauderdale v. Hallock, 15 
Miss. 622. 


61. U. S.—Brent v. Simpson, 238 
Fed. 285, 151 CCA 301. 

Ark.—Cache Valley Lumber Co. v. 
Culver Co., 93 Ark. 383, 125 SW 430. 

Me.—Lewis Poultry Co. v. New 
York Cent. R. Co., 117 Me. 482, 105 
A 109. 


Mass.—Barber Asphalt Pav. Co. v. 
Mullen, 220 Mass. 308, 107 NE 978. 
Pa.—Penn Furniture Co. y. Penn- 


sylvania Lumbermen’s Mut. F. Ins. 
Co., 47 Pa. Supeér.”83. 
Tex.—Gulf, etc., R. Co. v. Rosen- 


Ba OSsj) ae 


order to render parol evidence admissible to con- 
tradict the terms of a writing on the ground of mis- 
take, it must clearly appear that such mistake was 
mutual.°* Where the person sought to be bound by 
a writing has carelessly signed the same without 
reading it, the fact that it is averred not to con- 
tain the contract as made furnishes no ground for 
admitting parol evidence to vary its terms, for it 
is not the duty of courts to relieve parties from 
the results of their own gross negligence.® 


thal Dry Goods Co., (Civ. A.) 207 
Sw 167. 

{a] A receipt in full may be at- 
tacked for mutual mistake. Penn 
Furniture Co. v. Pennsylvania Lum- 
bermen’s Mut. F. Ins. Co., 47 Pa. 
Super. 83; Penn Furniture Co. v. 
Lumbermen’s Mut. F. Ins. Co., 47 Pa. 
Super. 77. 

62. Malloy v. Chicago Great West- 
ern R. Co., (Iowa) 170 NW 481; Jeez 
v. A. Y. McDonald Mfg. Co., 179 Iowa 
193, 161 NW 62; Mundler vy. Palmer, 
165 NYS 987. 

63. Wheaton v. Wheaton, 9 Conn. 
96; Potter v. Sewall, 54 Me. 142; In 
re Meckley, 20 Pa. 478; Rosin Coal 
Land Co, v. Martin, 81 W. Va. 33, 94 
SE 358. 

64. U. S.—Dutton v.- Waycross 
First Nat. Bank, 244 Fed. 236; Brent 
¥o4Suppson, 238 Fed, 285, 151 CoA 
Ky.—Columbia Malting Co. v. Glen- 
more Distilleries Co., 150 Ky.-: 229, 
150 SW 53. 

Mo.—Weissenfels v. Cable, 208 Mo. 
515, 106 SW 1028. : 

N. D.—Reitsch v. McCarty, 35 N. D. 
555, 160 NW 694; Deering v. Russell, 
5 N. D.-319, 65 NW . 692. ; 

Wis.—Riha v. Pelnar, 86 Wis: 408, 
57 NW.-.51. 

65. Ga.—Bostwick v. Duncan, 60 
Ga. 383; Boswell v. Johnson, 5 Ga. 
A. 251, 62 SE 1008; Branan v. War- 
field, 3 Ga. A. 586, 60 SE 325. ; 

Ky.—Columbia  Malting Co. _v. 
Glenmore Distilleries Co., 150 Ky. 
229, 150 SW 53; J. M. Case Mille 
Mfg. Co. v. Vickers, 147 Ky. 396, 144 
SW_ 76. 


Mass.—Faucett v. ‘Currier, 102 
Mass. 79. 
& Minn.—Day v. Raguet, 14 Minn. 
73. 


N. Y.—Realty Adv., ete., Co. v. W. 
J. Kells Mfg. Co., 85 Misc. 411, 147 
NYS 565. 


N. D.—Reitsch v. McCarty, 35 N. 
D. 555, 160 NW 694. 
Tex.—Parker v. Schrimsher, (Civ. 


A.) 172 SW 175. 

fa] Tllustration.—A husband and 
wife, relying on the invalidity of 
a mortgage by the husband alone, on 
the ground that the property covered 
thereby was their homestead, may 
not, in the absence of proof of fraud, 
show that he did not know that the 
mortgage recited that the property 
was not a homestead. Parker v. 
Schrimsher, (Tex. Civ. A.) 172 SW 
165. 

[b] Party unable to read language 
in which instrument written.—‘We 
find error in the overruling of ques- 
tions put to the appellant, who was 
called as a witness in his own behalf, 
respecting the execution of the bond. 
He, having testified that the signa- 
ture to the instrument was his, and 
that he could not read English (the 
bond being written in that language), 
was prevented by the rulings of the 
trial judge from answering questions 
tending to show that the bond was 
not read to him; that he did not know 
it provided for his paying weekly 
sums for his wife’s support, and was 
given to understand it only required 
him to make an appearance in court, 
and that he would not have signed 
the bond if he had known it provid- 
ed for the payment of weekly sup- 
port. Assuming answers most fa- 
vorable to the appellant, they might 
have shown that he did not con- 
sciously execute an-instrument of 
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[§ 1637] 
ing Mistake. In order that parol 
admissible to show a mistake in 
ment the existence of such mistak 


alleged in the pleadings,®® and the allegation must 


have been sustained by proof.*? 


[§ 1638] 1. Undue Influence, Parol evidence may 


be admitted for the purpose of 
execution of a conveyance, will, or 


was procured through the exercise of undue influ- 


ence.® 


[§ 1639] m. Showing That Document Is Not 


True Record. Parol evidence may 
that a certain document offered 


publie record is not in fact the true record.®® 
[§ 1640] 20. Medium of Payment. 
dence may be admitted to show the medium of pay- 


ment of an obligation in writing, 
dence is not contradictory of the 


the character in question, and per- 
haps might have shown that he was 
defrauded into signing it.’ LEliza- 
beth v. Mitchell, 74 N. J. L. 342, 344, 
68 A 89. 

66. Cal.—Harding v. Robinson, 
175 Cal. 534, 166 P 808, 811 [cit Cyc]; 
Bakersfield Bank v. Conner, 29 Cal. 
AY153;154 P 869; 

Ky.—Offutt v. Doyle, 122 SW 156; 
Huff v. Thomas, 1 T. B. Mon. 158; 
Morris v. Morris, 2 Bibb 311. 

La.—Salmen Brick, etc., Co. v. Pet- 
erson, 121 La. 528, 46 S 616. 

N. D.—French vy. State Farmers’ 
Mut. Hail Ins. Co., 29 N. D. 426, 151 
NW 7. 

Or.—Maxson Vv. Askland Iron 
Works, 85. Or., 345, 166 P37, 167 P 

1 


271. 

Pa.—Krueger y. Nicola, 205 Pa. 38, 
54 A 494. ’ 

Tex.—Conn vy. Rosamond, (Civ. A.) 
161 SW 73. 

W. Va.—Allen v. Yeater, 17 W. Va. 
128. 

Ont.—MecDonald v. Rose, 17 Grant 
Gh: (CU. C.)) 657. 

See also Pleadings [31 Cyc 685]. 

[a] Denial of mistake in the an- 
swer does not preclude the admis- 
sion of parol evidence to prove it. 
Allen v. Yeater, 17 W. Va. 128. 

{b] When rule inapplicable.—The 
rule that evidence is inadmissible to 
contradict a written instrument un- 
less the pleading alleges that there 
was a mistake therein does not ap- 
ply to a plat not referred to in the 
pleading and forming no part of the 
action, but only introduced in evi- 
dence to sustain the petition. Cov- 
ington v. Regenthal,,109 SW 341, 33 
KyL 127. 

67. Salmen Brick, etc., Co. v. Pe- 
terson, 121 La. 528, 46 S 616; Murray 
Co. v.. Putnam, 61 Tex. Civ. A. 517, 
130 SW 631. 

68. Martin v. Evans, 163 Ala. 657, 
50 S 997; Noban v. Shoup, 171 Mich. 
191, 187 NW 75; Hobart v. Vail, 80 
Vt. 152, 66 A. 820. 

69. Dyer v. Brogan, 70 Cal. 136, 11 
P 589; Cox v. Mignery, 126 Mo. A. 
669, 105 SW 675; Gulf, etc., R. Co. v. 
Holt, 30 Tex. Civ. A. 330, 70 SW 591. 

70. U. S.—Thorington v. Smith, 8 
Wall. 1,.19 L.. ed.; 361. 

Ala.—Tarleton v. Southern Bank, 
41 Ala. 722; Scheible v. Bacho, 41 
Ala. 423. 

N. J.—Moore v. Moore, 1 N. J. L. 


363. 

N. C.—Hunter v. Sherron, 176 N. C. 
226, 97 SE 5. 

Oh.—Barrett v. Allen, 10 Oh. 426. 

Pa.—McMeen v. Owen, 1 Yeates 
135; Field v. Biddle, 1 Yeates 132; Mc- 
Minn v. Owens, 2 Dall. 173, 1 L. ed. 
336. 

S. C.—Smith vy. Prothro,.2 S. C. 371. 

Tex.—Donley v. Tindall, 32 Tex. 
43, 5 AmR 234; Lee v. Durham, (Civ. 
A.) 156 SW 1135. 


(4) Necessity for Pleading and Prov-' 


EVIDENCE 


strument,™ but 
evidence may be 
a written instru- 
e must have been 


[§§ 1637-1641 


is not admissible where it tends 


to contradict either the express terms ‘ or the legal 

effect 7? of the instrument. 
Civil War contracts. 

contracts made in the seceding states during the 


In litigation “concerning 


Civil War the courts usually admitted parol evi- 


showing that the 
other instrument 


dence to show that the parties intended payment 
to be made in Confederate treasury notes,’* and 
in order to avoid the hardship growing out of such 
contracts there was legislation in some of the states 


providing for.the reception of such evidence.*® Con- 


be given to show. 
in evidence as a [§ 1641] 21. 
a. In General. 


Parol evi- 


70 where the evi- 
terms of the in- 


Va.—Stearns ‘v. Mason, 24 Gratt. 
(65 Va.) 484. 
Wash.—Stringham y, Davis, 23 


Wash. 568, 63 P 230. 

W. Va.—dJarrett v. Nickell, 9 W. 
Va. 345. 

Alta.—Eaton v. Crooks, 3 Alta. 1. 

[a] This has been permitted 
where the obligation was for pay- 
ment of a certain amount without 
specifying whether in specie or pa- 
per money. McMinn v. Owens, 2 Dall. 
(Pa) U8, A <i. ed. 3306. 

[ob] Where a bcnd is payable in 
“current funds” it may be shown by 
parol that it was, by an agreement 
made at the time the bond was exe- 
cuted, payable, at any time before 
maturity, in Confederate currency. 
Meredith v. Salmon, 21 Gratt. (62 


Va.) 762. But see cases cited infra 
next note. 
[c] Where a note is payable in 


cloth “at a fair wholesale factory 
price” parol evidence is admissible to 
show that a certain scale of prices 
was intended, different from the ac- 
tual wholesale prices in the market. 
Barrett v. Allen, 10 Oh. 426. 

[d] Evidence confirming the stat- 
utory presumption arising on the 
face of a note as to the kind of 
money in which it is payable is ad- 
ee ee Duke vy. Williams, 84 N. C. 

71. Osgood v. McConnell, 32 Il. 
74; Baugh v. Ramsey, 4-T. B. Mon. 
(Ky.) 155; R. L. Burke Music Co. v. 
Miller, (Mo. A.) 187 SW 141; Davis 
v, Glenn, 76 N. C. 427. 

72. See supra §§ 1380, 1448. 

73. See supra §§ 1384, 1448, 

74. U. S.—Confederate Note Case, 
19 Wall. 548, 22 L. ed. 196; Thoring- 
ton v. Smith, 8 Wall. 1, 19 L. ed. 361. 

S. C.—Neely v. McFadden, 2 S. C. 
Loe Austin v. Kinsman, 34 S. C. Kq. 

Tenn.—Stewart v. Smith, 3 Baxt. 
Ae Carmichael y. White, 11 Heisk. 


Tex.—Taylor v. Bland, 60 Tex. 29; 
Johnson v. Blount, 48 Tex. 38; Don- 
ley v. Tindall, 32 Tex. 43, 5 AmR 234. 

Va.—Sexton v. Windell, 23 Gratt. 
(64 Va.) 5384; Meredith v. Salmon, 21 
Gratt. (62 Va.) 762. 

75. Tarleton v. Southern Bank, 41 
Ala, 722; Scheible v. Bacho, 41 Ala. 
423; Smith v. Prothro, 2 S. C. 371. 

76. Bryan v. Harrison, 76 N. C. 
360; Sowers v. Earnhart, 64 N. C. 96; 
con ae v. Mason, 24 Gratt. (65 Va.) 

77. U. S.—Northern Pac. R. Co. v. 
Kempton, 138 Fed. 992, 71 CCA 246. 

Ala.—Long v. Gwin, 188 Ala. 196, 
66 S 88. 

Ark.—Reed v. Rogers, 134 Ark. 
528, 204 SW 9738; Mott v. Causey, 165 
SW 636; New Amsterdam Casualty 
Co. v. Sawmill Co., 95 Ark. 140, 128 
SW 861; Lake Providence First Nat. 
Bank vy. Reinman, 93 Ark. 376, 125 SW 


versely, it might be thus shown that the parties in- 
tended lawful money and not Confederate notes.*® 


Nature and Extent of Liability— 


Evidence is admissible which does 
not tend to vary or contradict the terms of a writ- 
‘ten obligation but merely shows the nature or extent 
of the liability of the oblgors.** 
dence may be admitted to show the relation inter se 


Thus parol evi- 


443, 28 LRANS 530; Johnston’ ’ v. 
Schnabaum, 86 Ark. 82, 109 SW 1163, 
126 AmSR 1082, 17 LRANS 888, 15 
AnnCas 876. 

Colo.—Kinderman v. Hersch, 53 
Colo. .561, ;129.P 228. 
se ey teers v. Barber, 1 Root 

Wa 

Ga.—McClain v. Georgian Co., 17 
Ga. A. 648, 87 SEH 1090; McMillan v. 
Jacksonville Fourth Nat. Bank, 17 
Ga. A. 590, 87 SE 843; Baggs v. Fun- 
derburke, 11 Ga. A. 173, 74 SE 937. 

Tll.—Watker.v. Chicago, ete, R. 
Co., 277 Ill. 451, 115 NE 659. 

Ind.—Lake Erie, etc., R. Co. v. Hol- 
land, 162 ind. 460, 69 NE 138, 63 LRA 
948; Foulks v. Falls, 91 Ind. 315. 

Iowa.—Truman v. Bishop, 83 Iowa 
697, 50 NW 278; Harrison v. McKim, 
18 Iowa 485. 

Kan.—Commercial Nat. Bank v. 
Atkinson, 62 Kan. 775, 64 P 617. 

La.—Cole v. Smith, 29 La. Ann. 
551, 29 AmR 343. 

Md.—Owings v. Baker, 54 Md, 82, 
39 AmR 353. 

Mass.—Hanson vy. Wittenberg, 205 
Mass. 319, 91 NE 383; Sibley v. Max- 
well, 203 Mass. 94, 89 NE 232; Brown 
v. Butler, 99 Mass. 179; Pearson v. 
Stoddard. 9 Gray 199; Austin v. Boyd, 
24 Pick. 64. 

Mich.—Kulenkamp y. Groff, 71 


Mich. 675, 40 NW 57, 15 AmSR 283, 
1 LRA 594. 


Minn.—LPope v. Hoefs, 140 Minn. 
443, 168 NW 584. 
Mo.—Gate City Nat. Bank v. 


Chick, 170 Mo. A. 348, 156 SW 743; 
Heaton v. Dickson, 153 Mo. A. 312, 
133 SW 159; Kinkaid v. Levy, 151 Mo. 
A. 352, 131 SW 757. 

Nebr.—Cox v. Ellsworth, 97 Nebr. 
392, 150 NW 197; Corbett v. Fetzer, 
47 Nebr. 269, 66 NW 417. 

Nev.—California Bank v. White, 14 
Nev. 873. 

N. J.—Phelps v. Weber, 84 N. J. L. 
630, 87 A 469; Schneider v. Mueller, 
82 N. J. L. 503, 81 A 868; Morgan vy. 
Thompson, 72 N. J. L. 244, 62 A 410; 
Watkins v. Kirkpatrick, 26 N. J. L. 
84; Sloss-Sheffield Steel, etc., Co. v. 
4itna L. Ins. Co., 74.N. J. Ha. 635, 
70 A 380 [rev on other grounds 75 
Nos Big.545;, "73 tA 22800 

N. Y.—Abbott v. Le Prevost, 166 
App. Div. 40, 151 NYS 616; Dunbar 
Box, etc., Co. v. Martin, 53 Misc. 312, 
103 NYS 91; Little v. Tyng, 1 NYCity 
Ct 309; Burkhalter~y.. Pratt, 1 NY 
City Ct 322: 

N. C.—Williams v. Glenn, 92 N. C. 
253, 53 AmR. 416. 
ie Te v. Broom, 28 Oh. St. 

Okl.—Willoughby v. Ball, 18 Okl. 
535, 90 P 1017. 

Tex.—Carver v. Caldwell, (Civ. A.) 
208 SW 555; Shepherd v. Mott, (Civ. 
A.) 166 SW 128; May v. Waniger, 
(Civ. A.) 164 SW 1106; Daugherty v. 
Wiles, (Civ. A.) 156 SW 1089; Texas 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§ 1641] 


of the parties to commercial paper or other obliga- 
tions for the payment of money,’’ as who is prin- 
cipal and who surety in a note or bond; that as 
between themselves the relation of successive in- 
dorsers is that of cosureties,®° or that successive 
accommodation indorsers had agreed to be jointly 


Baptist Univ. v. Patton, (Civ. A.) 
145 SW _ 1068. 

Vt.—Clement Nat. Bank v. Connel- 
LY wSSeV ec. bO,. 90) A "794, 

W. Va.—Young vy. Sehon, 53 W. Va. 
ie 44 SH 136, 97 AmMSR 970, 62 LRA 


Wis.—Cady v. Shepard, 12 Wis. 639. 

Alta.—Colgrove v. Gundy, 17 Dom 
LR 45, 28 WestLR 731. 

[a] Damages for the breach of 
a written contract of sale may be 
proved by parol evidence. Hanson v. 
Wittenberg, 205 Mass. 319, 91 NE 
383. 

{[b] Where a wife’s name precedes 
that of her husband on a note, the 
presumption that she is the princi- 
- pal debtor, arising from the position 
of their signatures, may be rebutted 
by parol proof of surrounding cir- 
cumstances indicating the contrary. 
Hart v. Russellville Bank, 127 Ky. 
424, 105 SW 934, 32 Kyl 338. 

78. U. S.—Phillips v. Preston, 5 
How. 278, 12 L. ed. 152; Goldman v. 
Goldberger, 208 Fed. 877, 126 CCA 35; 
Westwater v. Lyons, 193 Fed. 817, 
113 CCA 617; Vary v. Norton, 6 Fed. 
808; Heckscher y. Binney, 11 F. Cas. 
No. 6,316, 3 Wood. & M. 333. 

Ala.—Summerhill v. Tapp, 52 Ala. 
227; Walton v. Williams, 44 Ala. 347; 


Mobile Branch Bank v. Coleman, 20 
Ala. 140. 

Ark.—Leslie v. O’Neil, 156 SW 
1017. 


Cal.—McPherson v. Weston, 85 Cal. 
90, 24 P 733. 

Conn.—Bulkeley v. House, 62 Conn. 
459, 26 A 352, 21 LRA 247. 

Ga.—Scofield v. Jones, 85 Ga. 816, 
11 SE 1032; Cauthen v. Central Geor- 
gia Bank, 69 Ga. 733; Camp v. Sim- 
mons, 62 Ga. 73; Hill v. Driskell, 15 
‘Ga. A. 458, 838 SE 859. 


Hawaii.—Dillingham v. Scott, 19 
Hawaii 421. 

Ida.—Rosnagle v. Armstrong, 17 
Ida. 246, 105 P 216. 

Tll.—McDavid v. McLean, 202 Ill. 


354, 66 NE 1075; Robertson v, Death- 
-erage, 82 Ill. 511; Paul v. Berry, 78 
Till. 158; Kennedy v. Evans, 31 Ill. 
258. 

Ind.—Kealing v. Vansickle, 74 Ind. 
529, 39 AmR 101; Nurre v. Chitten- 
den, 56 Ind. 462; Lacy v. Lofton, 26 
Ind. 324; Dunn v. Sparks, 7 Ind. 490. 
‘ Towa.—Hoyt v. Griggs, 164 Iowa 
672, 146 NW 745; Preston v. Gould, 
64 Iowa 44, 19 NW 834. 

Kan.—Miller v. Kenigsberg, 9 Kan. 
AS 29,51, .b 246. 

Ky.—Louisville First Nat. Bank v. 
Bickel, 143 Ky. 754, 1837 SW 790; Cha- 
peze v. Young, 87 Ky. 476, 9 SW Be 
Lewis v. Williams, 4 Bush 678. 

La.—Louisiana State Bank v. Row- 
ell, TeMart. N.S. 341. : 

Me.—Coolidge v. Wiggin, 62 Me. 
568; Smith v. Morrill, 54 Me. 48; 
Lord v. Moody, 41 Me. 127; Crosby v. 
Wyatt, 23 Me. 156. ; 

Md.—Chapman vy. Davis, 4 Gill 166. 

Mass.—Enterprise Brewing Co. v. 
Canning, 210 Mass. 285, 96 NE 673; 
Shea v. Vahey, 215 Mass. 80, 102 NE 
119; Winchester v. Whitney, 138 Mass. 
549: Mansfield v. Edwards, 136 Mass. 
15, 49 AmR 1; Sweet v. McAllister, 4 
Allen 353; Clapp v. Rice, 13 Gray 
403, 74 AmD 639; Weston v. Cham- 
berlin, 7 Cash. 404; Carpenter v. 
King, 9 Mete. 511, 43 AmD 405; Har- 
ris v. Brooks, 21 Pick. 195, 32 AmR 
254. 

Mich.—Lamberson v. Love, 165 
Mich. 460, 130 NW 1126; Farwell v. 
Ensign, 66 Mich. 600, 33 NW_ 734; 
Cook v. Brown, 62 ich. 473, 29 NW 
46, 4 AmSR 870; Lee v. Wisner, 38 
Mich. 82. 

Minn.—Kaufman v. Barbour, 98 
Minn; 158, 107 NW 1128; Pray v. 
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Rhodes, 42 Minn. 93, 43 NW 838. 
che Lepr Sige v. Chambliss, 15 Miss. 
induce oe v. Paschal, 70 Mo. A. 
Nebr.—Jaster v. Currie, 69 Nebr. 4, 
94 NW 995 [rev on other grounds 198 
U. S. 144, 25 SCt 614, 49 L. ed. 988]. 

N. H.—Paul v. Rider, 58 N..H. 119; 
Maynard v. Fellows, 43 N. H. 255; 
Benton v. Willard, 17 N. H. 593. 

N. J.—Wilson v. Hendee, 74 N. J. 
L. 640, 66 A 413; Apgar v. Hiler, 24 
N. J. L. 812. 


N. Y.—Haddock vy. Haddock, 121 
N. Y. 499, 85 NE 682, 19 LRANS 
136; Easterly v. Barber, 66 N. Y. 


433; Wells v. Miller, 66 N. Y. 255; 
Ryan v. Sullivan, 143 App. Div. 471, 
128 NYS 632; Lord v. Rumrill, 130 
App. Div. 279, 114 NYS 488; Easterly 
v. Barber, 4 Hun 426 [rev on other 
grounds 66 N. Y. 433]; Thomas v. 
Truscott, 53 Barb. 200; Waxberg v. 
Stappler, 83 Misc. 78, 144 NYS 608; 
Rukeyser v. Inselmann, 151 NYS 510; 
Palmer vy. Stephens, 1 Den. 471. 

N. C.—Williams v. Glenn, 92 N. C. 
253, 53 AmR 416; Smith v. Haynes, 
gf C. 448; Love v. Wall, 8 N. C. 

Oh.—Oldham v. Broom, 28 Oh. St. 
41; Douglas v. Waddle, 1 Oh. 413, 13 
AmD 630; Stark v. Benton, 4 Oh. Dec. 
(Reprint) 401, 2 ClevLRep 106. 

Or.—Noble v. Beeman-Spaulding- 
Woodward Co., 65 Or. 93, 131 P 1006, 
46 LRANS 162; Hoffman v. Habig- 
horst, 38 Or. 261, 63 P 610, 53 LRA 
908; Montgomery v. Page, 29 Or. 320, 
44 P 689. 

Pa.—Ross v. Espy, 66 Pa. 481, 5 
AmR 394; Smith v. Sayre Nat. Bank, 
59 Pa. Super. 272; Mickley v. Stocks- 
leger, 10 Pa. Co. 345. 
gous I.—Thompson v. Taylor, 12 R. I. 

S. C.—State v. Causey, 93 S. C. 300, 
76 SE 707; Anderson v. Peareson, 18 
S. C. L. 107; Field v. Pelot, 16 S.C. 
Eq. 369. 

Tenn.—Coleman 
Heisk. 590. 

Tex.—Solomon 


v. Norman, 10 
v. Merchants’, etc., 
Nat. Bank, (Civ. A.) 168 SW 1029; 
Western Bank, ete. Co. v. Gibbs, 
(Civ. A.) 96 SW 947; Victoria First 
Nat. Bank v. Skidmore, (Civ. A:) 30 
SW 564; Kellogg v. Iron City Nat. 
Bank, (Civ. A.) 27 SW 897. 

Vt.—Martin v. Marshall, 60 Vt. 
321, 18 A 420; Adams v. Flanagan, 36 
Vt. 400; Lathrop v. Wilson, 30 Vt. 
604; Lapham v. Barnes, 2 Vt. 213. 

Va.—Woodward v. Foster, 18 Gratt. 
(59 Va.) 200. 

Wash.—Shead v. Moore, 31 Wash. 
2837 TAY PAOLO: 

W. Va.—Howell v. McCarty, 77 W. 
Va. 695, 88 SE 181. 

Wis.—Kiel v. Choate, 92 Wis. 517, 
67 NW 481. 

Man.—Wells v. McCarthy, 10 Man. 
639. 

Ont.—Brown v. Howland, 9 Ont. 
48 [app dism 15 Ont. A. 750]; Blake 
Vv, larvey,. LuUt CL ChaRiranis 

Que.—Scott v. Turnbull, 6 Montr. 
Leg. N. 397; Northfield v. Lawrence, 
7 Montr. Super. 148, 21 RevLeg 359. 

[a] MDlustration—Whether the li- 
ability of sureties on several bonds 
given for the same purpose 1s, as 
petween themselves, primary or sec- 
ondary does not depend on contract, 
but on a mere equity, which may be 
established by parol testimony. State 
v. Causey, 93 S. C. 300, 76 SE 707. 

[bd] "This is true, although one of 
the several makers adds to his name 
the word “security.” Robison v. 
Lyle, 10 Barb. (N. Y.) 512. 


79. Ala.—Pollard v. Stanton, 5 
Alla. 45a), 
Ark.—Brown v. People’s Bank, 127 
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bound,*+ It is also competent to show that a per- 
son signing a note, apparently as maker, signed 
only as a witness.°? 
so far as to authorize the admission of evidence 
which is inconsistent with, or contradictory of, the 
instrument itself,S* and accordingly parol evidence 


But this rule does not extend 


Ark. 486, 192 SW 900; Jordan vy. Har- 
ris, 98 Ark. 200, 135 SW 830; Van- 
derventer v. Davis, 92 Ark. 604, 123 
SW 766. 
Ga.—Higdon vy. Bailey, 26 Ga. 426. 
Ind.—Dickerson y, Ripley County, 
6 ind: see 87 AmD 3873. 

y.— Brady v. Equitable Trust Co., 
178 Ky. 693, 199 SW 1082; Swearin- 
gen v. Tyler, 132 Ky. 458, 116 SW 
331; Morehead vy. Citizens’ Deposit 
Bank, 130 Ky. 414, 113 SW 501, 23 
LRANS 141; Emmons y. Overton, 18 
B. Mon. 543. 
ope ae v. Stewart, 4 Md. Ch. 

Mass.—Carpenter y. King, 9 Metce. 
511, 43 AmD 405. 3 o 
Miss.—Davis v. Mikell, Freem. 548. 
Mo.—Mechanics’ Bank v. Wright, 
53 Mo. 153; Garrett v. Ferguson, 9 
Mo. 125; Foster v. Wallace, 2 Mo: 231. 
Mont.—Stanhope v. Shambow, 54 
Mont. 360, 170 P 752. 
ry H.—Nims v. Bigelow, 44 N. H. 


ae J.—Paulin v. Kaighn, 27 N. J. L. 
N. Y.—Neimcewicz v. Gahn, 3 
Paige 614 [att 11 Wend. 312). ’ 
- C—Williams v. Lewis, 15 F 
reeaee if SE 17. Bs 
- C.—Smith v. Tunno, 6 S. C. ' 
wis ag AmD 617. pri 
- D.—M. Rumely Co. y. Anderson, 
35 S. D. 114, 150 NW 939; Wind- 
horst v. Bergendahl, 21 S. D. 218, 111 
NW 544, 130 AmSR 715. 

Tex.—Burke v. Cruger, 8 Tex. 66, 
58 AmD 102; Zapalac v. Zapp, 22 
Tex. Civ. A. 375, 54 SW 938; Eck v. 
Schuermeyer, (Civ. A.) 29 SW 241; 
Babcock v. Milmo Nat. Bank, 1 Tex. 
aan het Ee ensinc § 817. 

: a.—Creigh y. Hedri b , 
Va. 140. ae 

See also infra § 1643. 

80. Weeks v. Parsons, 176 Mass. 
570, 58 NE 157; Harris v. Jones, 23 
N. D. 488, 136 NW 1080; Hunter v. 
Harris, 63 Or. 505, 127 P 786; Sloan 
v. Gibbes, 56 S. C. 480, 35 SE 408,76 
AmSR 551. LY 

81. Trego v. Cunningham, 267 Ill. 
367, 108 NE 350 [rev 188 Il). A. 70]; 
Egbert v. Hanson, 34 Misc. 596, 70 
NYS 383; Plumley v. Hinton First 
Nat. Bank, 76 W. Va. 635, 87 SE 94. 
See also Ross v. Espy, 66 Pa. 481,:5 
AmR 394 (parol evidence admissible 
to show that at the time of indorse- 
ment the first and second indorsers 
agreed that in case of loss they 
should share it jointly). 

82. Thompson vy. Wilkinson, 9 Ga. 
A. 367, 71 SE 678. 

83. U. S.—Westwater v. 
193 Fed. 817,113 CCA 617. 

Ark.—Ford vy. Fix, 112 Ark. 1, 164 
SW 726. 

Conn.—Dejon v. Street, 
san F00 eA. 145. 

Fla.—Hopkins v. Commercial Bank, 
64 Fla. 310, 60 S 188. 

Ga.—Kight v. Robinson, 10 Ga. A. 
548, 73 SE 863. 

Ill—Arcola First Nat. Bank v. 
Heeb, 188 Ill. A. 194; Doyle v. Dunne, 
144 Ill. A. 14. 

Iowa.—Porter v. Moles, 151 Iowa 
279, 181 NW 23; Columbus City De- 
posit Bank vy. Green, 130 Iowa 384, 
106 NW 942. 

Me.—Mariner’s Bank v. Abbott, 28 
Me. 280. 

Mich.—Shefler v. Sherman, 167 
Mich. 42, 132 NW 466; Aultman, etc., 
Co. v. Gorham, 87 Mich. 233, 49 NW 
486. 

Minn.—Dennis v. Jackson, 57 Minn. 
286, 59 NW 198, 47 AmSR 6038. 

Mo.—St. Louis Third Nat. Bank v. 
St. Charles Sav. Bank, 244 Mo. 554, 
149 SW 495; Cockrell v. Williams, 195 
Mo. A. 400, 193 SW 869; Stephenson 
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is not admissible to show that an indorsement of a 
note was intended to be without recourse.®* 
also been considered that one who apparently signed 
a promissory note as maker cannot show ee parol 


that he was indorser only.®° 


[§ 1642] b. Indorsement of Note before De- 


v. Joplin State Bank, 160 Mo. A. 47, 
141 SW 691; Jefferson City First 
Nat.. Bank v. Asel, 154 Mo, A. 228, 
134 SW 110; Barnett v. Elwood 
Grain Co., 153 Mo. A. 458, 133 SW 
856; New York L. Ins. Co. v. Wolf- 
son, 124 Mo. A. 286, 101 SW 162. 

. Nebr.—Harnett v. Holdrege, 73 
Nebr. 570, 103 NW 277, 119 AmSR 
905, 5 Nebr. (Unoff.) 114, 97 NW 443. 

N. H,—Exeter Bank v. Stowell, 16 
N. H. 61, 41 AmD 716. 

N. J.—Honeyman v. Van Nest, 4 
N. J. L. J. 151; Van Name vy. Van- 
derveer, 2 N. J. L. J. 125. 

N. Y.—Hodgens v. Jennings, 148 


App. Div. 879, 133 NYS 584; Uvalde’ 


Asphalt Pav. Co. v. National Trading 
Co., 135) App. Div. 391, 120 NYS 11; 
- Thompson v. Hall, 45 Barb. 214; 
Prosser v. Luqueer, 4 Hill 420, 40 
AmD 288. 

N. C.—Myers Co. y. Battle, 170 N. 
C. 168, 86 SE 1034; Rousseau v. Call, 
169. N. C. 178, 85 SE 414; Royal v. 
Southerland, 168 N. C. 405, 84 SH 
708, AnnCas1917B 6238. 

Or.—Jones v. Short, 53 Or. 525, 101 


S. C.—Parker v. Mayes, 85°S. C. 
419, 67 SE 559, 187 AmSR 912. 

Tex.—Pantaze y. Farmer, (Civ. A.) 
205. SW 521;  Galveston-Houston, 
BDlectrie RR. Co. vy. Stautz (Civ. 
A.) 166 SW 11; Irion v. Yell, 62 Tex. 
Civ A.- 522, 132 Siw.-69. 

Wash.—Pickford y. Borland, 76 
Wash. 339, 136 P 128; Wingate v. 
Blalock, 15 Wash. 44, 45 P 668. 

Wis.—U. S. Gypsum Co. v. Glea- 
son, 135 Wis. 539, 116 NW 238, 17 
-LRANS 906. 

[a] Tllustrations.—(1) Where an 
officer’s receipt for property levied 
on was signed by a director of a cor- 
poration in his individual capacity, 
a prior parol agreement that he 
should sign as director only was re- 
pugnant to the written contract, and 
could not be proved. Dejon v. Street, 
#9)'Conn: 338,65 A 145. (2) Where 
goods were furnished to a married 
woman, and charged to her husband, 
and upon suit being brought against 
the husband, a note was given by 
both in settlément, with the word 
“security” under the wife’s name, 
evidence was not admissible in an 
-action. on the note to contradict the 
meaning of that word. Van Name v. 
Vanderveer, 2 N. J. L. J. 125. (8) 
“When the note or other contract 
shows upon its face that a party ex- 
ecutes it as principal he cannot then 
be permitted to show that he did not 
so execute it for to do so would be 
to contradict his written obligation 
by parol and this cannot be done.” 
‘Stephenson v. Joplin State Bank, 160 
Mo. A. 47, 52, 141 SW 691. To same 
effect 'Buffalo Bank v. Reagan, 163 
Mo. A. 529, 146 SW 1182. (4) Where 
the makers of a note “jointly and 
severally, all as principals, promise,” 
ete., none of them can introduce pa- 
rol evidence that they were sureties 
only. Exeter Bank v. Stowell, 16 
‘'N. H. 61, 41 AmD 716. (5) Where a 
note is drawn “We, or either of us, 
promise,” etc. and is signed by 
three persons, parol evidence is in- 
admissible, in an action at law there- 
on, to show that two of the sign- 
ers were only accommodation sure- 
ties. Honeyman v. Van Nest, 4 N. J. 
L. 151. (6) In an action on a note 

which recites that at a certain date 

“we, as principals, promise to pay.” 
ete., and which is signed by individ- 
uals only, the makers cannot show 
by parol evidence that the money -in 
question was advanced by the payee 
for the use of the state, that the 
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livery. 
It has 
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It is very generally considered that the 
character of the undertaking of a party who places 
his name on the back of a note before its delivery 
to the payee may be shewn by parol,®* at least as 


between the parties, and generally in behalf of sub- 


note was made as evidence of the 
state’s indebtedness, and that the 
signers are all sureties. Wingate v. 
Blalock, 15 Wash. 44, 45 P 663. 

[b] Where a promise to pay is 
joint and several, it cannot be shown 
by parol to be otherwise. Mariner’s 
Bank v. Abbott, 28 Me. 280. 

[ce] A redelivery undertaking fix- 
ing the value of property attached, 
is conclusive on sureties in a suit 
for the penalty, and they cannot 
show a different value. Jones v. 
Short, 53 Or. 525, 101 P 209. 

84. See supra § 1446. 

85. Metzerott v. Ward, 10 App. 
(D. C.) 514; Lumbermen’s Nat. Bank 
v.. Campbell, 461, Or./123, 121, P 427%; 
Hackley Nat. Bank v. Barry, 139 
Wis. 96, 120 NW 275. 

86. U. S.—Good:yv. Martin, 95 U. 
S. 90, 24 L. ed. 341; Rey v. Simpson, 
22 How. 341, 16 L. ed. 260. 

Ala.—Carter vy. Long, 125 Ala. 280, 
23 S 74. 

Ark.—Thornton v. Bowie, 123 Ark. 
463, 185 SW 793. 

Cal.—Clarke v. Smith, 2 Cal. 605. 

Colo.—Kinsel y. Wieland, 38 Colo. 
296, 88 P 153. 

Conn.—Dale y. Gear, 38 Conn. 15, 9 
AmR 353; Riddle v. Stevens, 32 Conn. 
378, 87 AmD 181; Clark v. Merriam, 
25 Conn. 576; Case v. Spaulding, 24 
Conn. 578; Castle v. Candee, 16 Conn. 
223; Perkins v. Catlin, 11 Conn. 213, 
29 AmD 282. 

Ga.—Neal v. Wilson, 79 Ga. 736, 
5 SH 54; Hardy v. White, 60 Ga. 454; 
saauee vy. Calder, 7 Ga. A. 707, 67 SH 

Ill.—Hately y. Pike, 162 Ill. 241, 44 
NE 441, 53 AmSR 304; Kinkakee Coal 
Co. v. Crane Bros. Mfg. Co., 138 Ill. 
207, 27 NE 935; Kingsland v. Koeppe, 
137 Ill. 344, 28 NE 48,-13 LRA 649; 
De Witt County Nat. Bank v. Nixon, 
125 Ill. 615, 18 NE 203; Eberhart v. 
Page, 89 Ill. 550; Stowell v. Ray- 
mond, 83 Ill. 120; Boynton v. Pierce, 
TOT wid Bis Lincoln v. Hinzey, 51 
Til. 435; White v. Weaver, 41 Ill, 409; 
Carroll v. Weld, 13 Ill. 682, 56 AmD 
481; Cushman y. Dement, 4 Ill. 497; 
Pfirshing v. Heitner, 91 Ill. A. 407; 
Featherstone v. Hendrick, 59 Ill. A. 
497; Brown v. Reasner, 5 Tll. A. 45. 

Ind.—Knopf v. Morel, 111 Ind. 570, 
13 NE 51; Houck vy. Graham, 106 Ind. 
195, 6 NE 594, 55 AmR 727; Stack v. 
Beach, 74: Ind: 571, 89 AmR_ 1138; 
Kealing v. Vansickle, 74 Ind. 529, 39 
AmR 101; Browning v. Merritt, 61 
Ind. 425; Houston vy. Bruner, 39 Ind. 
376; Snyder v. Oatman, 16 Ind. 
265; Sill v. Leslie, 16 Ind. 236; Harris 
v. Pierce, 6 Ind. 162; Wells v. Jack- 
son, 6 Blackf. 40; Wright v. Cohn, 
(A.) 121 NE 3. 


Kan.—Fullerton y. Hill, 48 Kan. 
558, 29'P 588, 18 LRA 838. 
Ky.—Levi v. Mendell, 1 Duy. 77; 


Kellogg v. Dunn, 2 Mete. 215. 

La.—Ragsdale v. Ragsdale, 105 La. 
405, 29 S 906; Cooley v. Lawrence, 
4 Mart. 639. 

Md.—Ownings v. Baker, 54 Md. 82, 
389 AmR 353; Baltimore Third Nat. 
at v. Lange, 51 Md. 138, 34 AmR 
304. 

Mass.—Brown v. Butler, 99 Mass. 
179; Patch v. Washburn, 16 Gray 82; 
Essex Co. v. Edmands, 12 Gray 273, 
71 AmD 758; Pearson v. Stoddard, 9 
Gray 199; Riley v. Gerrish, 9 Cush. 
104; Austin v. Boyd, 24 Pick. 
Ulen v. Kittredge, 7 Mass. 233. 

Mich.—Barger v. Farnham, 130 
Mich. 487. 99 NW 281. 

Minn.—Willow River State. Bank v. 
Pangerl, 139 Minn. 19, 165 NW 479; 
McComb v. Thompson, 2 Minn. 139. 
72 AmD 84; Winslow. v. eo am: 1 


sequent holders of the instrument.** 
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Such evidence 


Minn. 383; Rey v. Simpson, 1 Minn. 
380; Pierse v. Irvine, 1 Minn. 369. 

Miss.—Richardson y. Foster, 73 
Miss. 12, 18 S 578, 55 AmSR 481; Jen- 
nings v. Thomas, 21 Miss. 617. 

Mo.—Herndon vy. Lewis, 175 Mo. 
116, 74 SW 976; Faulkner v. Faulk- 
ner, 73. Mo. 327; Cahn v. Dutton, 60 
Mo. 297; Mammon y. Hartman, 51 
Mo. 168; Seymour vy. Farrell, 51 Mo. 
95; Kuntz v. Tempel, 48 Mo. 71; Beid- 
man v. Gray, 35 Mo. 282; Schneider 
v. Schiffman, 20 Mo. 571; Lewis v. 
Harvey, 18 Mo. 74, 59 AmD 286; 
Schlamp v. Manewae, 196 Mo. A. 
114, 190 SW 658. 

Nebr.—People’s Trust, ete., Bank 
v. Rork, 96 Nebr. 415, 148 NW 95. 

N. J.—Elliott v. Moreland, 69 N. 
J. L. 216, 54 A 224; Johnson v. Ram- 
say, v4e Ni J. dus 2209) ooe ANTE OS Oe 
Chaddock v. Vanness, 385 N. J. L. 
517, 10 AmR 256;\Ackerman v. West- 
ervelt, 26 N. J. L. 92 note; Watkins 
v. Kirkpatrick, 26 N. J. L. 84; Cro- 
zer v. Chamber, 20 N. J. L. 256; Claw- 
son ,.v. Gustin, 5 N.-.J. La" 827, 

N. Y.—Haddock v. Haddock, 192 N. 
Y. 499, 85 NE 682, 19 LRANS 136; 
Coulter v; Richmond, 59 N. Y. 478; 
Abbott v. Le Prevost, 166 App. Div. 
40, 151 NYS 616; Smith v. Smith, 37 
N. Y. Super. 203; Carter v. Howard, 
17 Mise. 381, 39 NYS 1060; Wyckoff 
v. Wilson, 9 NYS 628. 

a C.—Hoffman v. Moore, 82 N. C. 

N. D.—Eckman First State Bank v. 
Kelly, 30 N. D. 84, 152 NW 125, Ann 
Cas1917D 1044. 

Oh.—Champion v. Griffith, 13 Oh. 
228; Bright v. Carpenter, 9 Oh. 139, 
34 AmD 432, 

Or.—Lumbermen’s Nat. - 
Campbell, ; 61 ‘Or. 123, 121 _P 
Deering v. Creighton, 19 Or. 118, 24 
P 198, 20 AmSR 800. 

Pa.—Ross vy. spy, 66) 2a. 48h o> 
AmR 394. 

AN I.—Thompson v. Taylor, 12 R. I. 
G3e" C—Baker v. Scott, 39 S. Cc. L. 

Tenn.—Jamaica Bank v. Jefferson, 
92 Tenn. 537, 122 SW 211, 36 AmSR 
100; Morrison Lumber Co. vy. Look- 
out Mountain Hotel Co., 92 Tenn, 6, 
20 SW 292; Rivers v. Thomas, 1 Lea 
649, 27 AmR 784. 

Tex.—Latham v. Houston Flour 
Mills, 68 Tex. 127, 3 SW 462; Cook v. 
Southwick, $ Tex. 615, 60 AmD 181; 
Adams v..Kelly, (Civ. A.) 196 SW 576; 
Clevenger v. Commercial Guaranty 
State Bank, .(Civ.. A.) 183 SW _ 65; 
Brooks v. Stevens, (Civ. A.) 178 SW 
30; Marshall Nat. Bank v. Smith, (Civ. 
A.) 77 SW 237; Barton v. American 
Net Bank, 8 Tex. Civ, A. 223, 29 SW 

Vt.—Strong.v. Riker, 16 Vt. 554; 
Sandford v. Norton, 14 Vt. 228; Bar- 
coun v. Lane, 5 Vt. 161, 26 AmD 

W. Va.—Roanoke Grocery, etc., Co. 
v. Watkins, 41 W. Va. 787, 24 SE 612; 
Burton v. Hansford, 10 W. Va. 470, 
27 AmR 571. 

Wis.—Cady v. Shepard, 12 Wis. 639. 

87. U. .S.—Rey v. Simpson, 22 
How. 341, 16 L. ed. 260. 

Conn.—Clark vy. Merriam, 25 Conn. 
576; Lockwood yv. Crawford, 18 Conn. 
361; Castle v.’Candee, 16 Conn. 223; 
Perkins v.. Catlin, 11 Conn. 2138, 29 
AmD 282 

D. C.—Chandler, etce., 
wood, 14 App. 357. ; 

Ill.—Kingsland v. Koeppe, 137 Ill. 
344, 28 NE 48, 13 LRA 649; Wallace 
v. Goold, 91 Ill. 15; Eberhart v. Page, 
89 Ill. 550; Stowell v. Raymond, 83 
TU pels Hamilton v. Johnston, 82 il. 


Co. v. Nor- 


For later cases, developments and changes in thé law see cumulative pO TS same title, page and note number, 
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has been admitted at the suit of the payee to show 
‘that the indorser was a maker;8* a surety or 
maker ;*° a maker or guarantor;°° a guarantor;®! an 
indorser ;°* a second indorser ;®* an indorser or guar- 
antor ;°* a second indorser or guarantor ;°* or a sure- 
‘ty.°® Parol evidence may explain such indorsement, 
whether the note is negotiable or not,*? and although 
the indorsement was made after maturity,®* or al- 
though the payee’s indorsement without recourse 
There are, how- 
ever, numerous cases in which evidence offered for 
the purpose of explaining an indorsement has been 
Such evidence has been held to be inad- 
missible, even against the payee, to change the na- 


was afterward placed above it.®? 


rejected.? 
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Ohalte? 


ture of the contract by showing it to be an original 


39; Boynton y. Pierce, 79 Ill. 145; 
White v. Weaver, 41 Ill. 409; Klein 
Vay nCurrier, 14° .711..1,23%;)iCarroll vy. 
Weld, 13 Ill. 682, 56 AmD 481; Cush- 
man v. Dement, 4 Ill. 497; Camden 
v. McKoy, 4 Ill. 437, 38 AmD 91; Loeff 
v. Taussig, 102 Ill, A. 398; Varley 
v. Title Guarantee, etc., Co., 60 Ill. 
A. 565; Featherstone v. Hendrick, 
Ill. A. 497; Donovan v. Griswold, 
Ill. A. 616; Kingsland v. Koeppe, 
Ill, A. 81. 

ois geneenen v. ‘Bruner, 39 Ind. 

Kan.—Commercial Nat. Bank v. At- 
‘kinson, 62 Kan. 775, 64 P 617. 

Md.—Owings v. Baker, 54 Md. 82, 
39, AmR, 353. 

Mass.—Riley v. Gerrish, 9 Cush. 
104. 

. Minn.—McComb v. Thompson, 2 
Minn. 139, 72 AmD 84 

Miss.—Jennings v. 21 
Miss. 617. 

_Mo.—Faulkner vy. Faulkner, 73 Mo. 
327; Mammon v. Hartman, 51 Mo. 
168; Seymour vy. Farrell, 51 Mo. 95; 
Kuntz v. Tempel, 48 Mo. 71; Lewis 
v. Harvey, 18 Mo. 74, 59 AmD 286; 
Heaton vy. Dickson, 153 Mo. A. 312, 
133 SW 159. i 

Nebr.—Drexel v. Pusey, 57 Nebr. 


30, 77 NW 351. 
N. J.—Watkins v. Kirkpatrick, 26 


Thomas, 


Nundyabst 84 
N. Y.—Witherow v. Slayback, 158 
N. Y. 649, 53 NE 681, 70 AmSR 507; 


Richards: v. Warring, 4 Abb. Dec. 47, 
1 Keyes 576; McPhillips v. Jones, 73 
Hun 516, 26 NYS 101. 

N. C.—Southerland vy. Fremont, 107 
N. C. 565, 12 SH 237. 

N. D.—Harris v. Jones, 23 N. D. 
488, 136 NW 1080, 1081 [cit Cyc]. 

Oh.—Seymour v. Mickey, 15 Oh. 
St. 515; Robinson v. Abell, 17 Oh. 36; 
Champion v. Griffith, 13 Oh. 228; 
Bright v. Carpenter, 9 Oh. 139, 34 
AmD 432; Hoffman v. Levy, 2 Cinc. 
Super. 224. 

Or.—Lumbermen’s Nat. Bank v. 
Campbell, 61 Or. 123, 121 P 427, 429 
{cit Cyc]. 

Pa.—Heilbruner v. Wayte, 51 Pa. 
259. 

_§. C.—McCelvey v. Noble, 46 S. C. 
Ten 167. ; 

Tenn.—Morrison Lumber Co. v. 
Lookout Mountain Hotel Co. 92 
Tenn. 6, 20 SW 292; Harding v. Wa- 
ter, 6 Lea 324 [overr Comparree v. 
Brockway, 11 Humphr. 355]. 

Tex.—Cook v. Southwick, 9 Tex. 
615, 60 AmD 181. 

Utah.—McGee v. Connor, 1 Utah 
92. ; 

Vt.— Woodville Guaranty Sav. Bank 
v. Rogers, 86 Vt. 121, 83 A 537; Lyn- 
don Savy. Bank y. International Co., 
75 Vt. 224, 54 A 191; Pitkin v. Flana- 
gan, 23 Vt. 160, 56 AmD 61; Sylves- 
ter v. Downer, 20 Vt. 355, 49 AmD 
786; Strong v. Riker, 16 Vt. 554; San- 
ford v. Norton, 14 Vt. 228; Flint v. 
Day, 9 Vt. 345; Knapp v. Parker, 6 
Vt. 642. 

Va.— Welsh v. 75 Va. 
651. 

Wash.—Wilkie v. Chandon, 1 Wash. 
355, 25 P 464. 

W. Va.—Roanoke Grocery, etce., Co. 
v. Watkins, 41 W. Va. 787, 24 SE 


Ebersole, 


612; Burton v. Hansford, 10 W. Va. 
470, 27 AmR 571. 
Nam ll.—Linecoln vy. Hinzey, 5i Ill. 

Ind.—Kealing v. Vansickle, 74 Ind. 
529, 39 AmR: 101; Roberts v. Mas- 
ters, 40 Ind. 461; Harly v. Foster, 7 
Blackf. 35. 

Kan.—Commercial Nat. Bank v. 
Atkinson, 62 Kan. 775, 64 P 617. 

Minn.—Rey .y. Simpson, 1 Minn. 
380 [aff 22 How. 341, 16 L. ed. 260]; 
Pierse v. Irvine, 1 Minn. 369. ; 

N. Y.—Holz v. Woodside Brewing 
Co., 88 Hun 192, 31 NYS 397; McPhil- 
mos v. Jones, 73. Hun 516, 26 NYS 

Oh.—Stark v. Benton, 4 Oh. Dec. 
(Reprint) 401, 2 ClevLRep 107. 

[a] At the suit of the payee’s 
immediate indorsee such evidence 
has been . admitted. Browning v. 
Merritt, 61 Ind. 425. 


89. Kealing v. Vansickle, 74 Ind. 
529, 39 AmR 101. 
jon Browning vy. Merritt, 61 Ind. 
425. 
den Cal.—Clarke v. Smith, 2 Cal. 
Ind.—Browning v. Merritt, 61 Ind. 


425. : 
Ky.—Levi v. Mendell, 1 Duv. 77. 


Mass.—Wright v. Morse, 9 Gray 
337, 69 AmD 291. 
51 Mo. 


Mo.—Seymour v. Farrell, 


N. C.—Southerland y. Fremont, 107 
N._ C...665,;,12 SE). 237, 

Pa.—Hilbert vy. Finkbeiner, 68 Pa. 
243, 8 AmR 176; Schafer v. Farmers’, 
ete., Bank, 59 Pa. 144, 98 AmD 323; 
Schollenberger v. Nehf, 28 Pa. 189. 

Vt.—Barrows v. Lane, 5 Vt. 161, 
26 AmD 293. 

Va.— Welsh v. Ebersole, 75 Va, 651. 

[a] Suit of indorsee.—This has 
also been held true in an action by: 
(1) The payee’s immediate indorsee. 
Browning v. Merritt, 61 Ind. 425. 
(2) An indorsee after maturity. 
Levi v. Mendell, 1 Duv. : 
Seymour y. Farrell, : 

92. I1l.—Milligan v. Holbrook, 168 
Tll. 348, 48 NE 157; De Witt County 
Nat. Bank v. Nixon, 125 Ill. 615, 18 
NE 203; Eberhart v. Page, 89 Iil. 
559; Hamilton v. Johnston, 82 Ill. 
39. 

Mo.—Mammon vy. Hartman, 51 Mo. 
168; Beidman v. Gray, 35 Mo. 282; 
Lewis v. Harvey, 18 Mo. 74, 59 AmD 
286. 

N. Y.—Hendrie v. Kinnear, 84 Hun 
1414-50-32 “NYS 4172 Uebelhoer®!)v. 
Straub, 19 AlbLJ 400. 

Oh.—Seymour y. Mickey, 15 Oh. 
Ste 5253 ’ 

Wash.—Wilkie v. Chandon, 1 Wash. 
355, 25 P 464, 


Wis.—Cady v. Shepard, 12 Wis. 
639. 
[a] At suit of the payee’s imme- 


diate indorsee this is also true. Sey- 
mour v. Mickey, 15 Oh. St. 515. 

93. Patch vy. Washburn, 16 Gray 
(Mass.) 82 (unless it was taken by 
the payee as the contract of a joint 
maker, and the indorser has estopped 
himself from setting up a different 
contract). 

94. Kellogg v. Dunn, 2 Metc. 
(Ky.) 215. 
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promise as joint maker,? to show that an indorse- 
ment and not a guaranty was intended,’ or otherwise 
to explain such indorsement;* and it has been held 
that an irregular indorser cannot show an agreement 
with the maker unknown to the payee, by which 
his liability was to be that of an indorser,® that the 
maker was only authorized to fill the indorsement 
with a contract of guaranty,® that a guaranty and 
not an indorsement was intended,’ that the maker 
and indorser were to be liable jointly upon a joint 
consideration,’ or that the indorsement was merely 
made by defendant as an officer of the corporation 
which made the note in order to show his approval 
Parol evidence has also been held not ad- 


95. Burton v. Hansford, 10 W. Va. 
470, 27 AmR 571. 

96. Conn.—Laflin y. Pomeroy, i1 
Conn, 440. 

Ind.—Knopf v. Morel, 111.Ind. 570, 
13 NE 51; Cottrell v. Shadley, 77 
Ind. 348; Nurre y. Chittenden, 56 Ind. 
462; Sill v. Leslie, 16 Ind. 236. 

Ky.—Arnold v. Bryant,8 Bush. 668. 

Mass.—Muleare  v. Welch, 160 
Mass. 58, 35 NE 97. 

Mo.—Noll y. Oberhellmann, 20 Mo. 
A. 336. 

N. J.—Watkins v. Kirkpatrick, 26 
N. Ji.) Lis 84. 

N. C.—Baker v. Robinson, 63 N. C. 


191. 
Pa.—Fegenbush v, Lang, 28° Pa. 
193; Liszman y. Marx, 6 Pa. Cas. 


588, 9 A 477, 20 WklyNC 69. 
S. D.—Windhorst vy. Bergendahl, 
ae: D. 218, 111 NW 544, 130 AmSR 


97. Wells v. Jackson, 6 Blackf. 


(Ind.) 40. 
hee _McCelvey v. Noble, 46 S. C. L. 
99. Watkins y. Kirkpatrick, 26 


N. J. L. 84 (where plaintiff was an 
indorsee of the payee after maturity, 
and defendant was allowed to show 


that he indorsed the note as a 
surety). . ; 
1. U. S.—Rogers v. Moore, 85 Fed. 


920, 29 CCA 636. 

Mass.—Clapp v. Rice, 13 Gray 403, 
74 AmD 689. 

Mich.—Cooper vy. Sonk, 201. Mich. 
655, 167 NW 842. Wert, 

Nebr. — Salisbury v.. Cambridge 
City First Nat. Bank, 87 Nebr; 872, 
56 NW 727, 40 AmSR 527; Newton 
Wagon Co. y. Diers, 10 Nebr. 284, 
4 NW 995. 

N. Y.—Mechanic v. 
Works, 98 Misc. 620, 163 NYS 97... 

N. C.—Myers. Co. y. Battle, 170 
N.C. 168; 86 SE 10384. 

Pa.—Temple v. Baker, 125 Pa. 634, 
17 A 516, 11 AmSR 926, 3 LRA 709; 
Schafer v. Farmers’, ete., Bank, 59 
Pa. 144, 98 AmD 323. 

Va.—Watson v. Hurt, 6 Gratt. (49 


Elgie Tron 


Va.) 633. 
2. Prosise v. Phillips, 41 App. 
(D. C.) 226; Kellogg v. Dunn, 2 Metce. 


Se 215; Heath v. Van Cott, 9 Wis. 


3. Essex Co. v. Edmands, 12 Gray 
(Mass.) 278, 71 AmD 758; Peckham 
vy. Gilman, 7 Minn. 446. 

4 Conn.—Spencer y. Allerton, 60 
Conn. 410, 22 A 778, 13 LRA 806. 

Fla.—Hopkins v. Commercial Bank, 
64 Fla. 310, 60 S 188. 

Ga.—Collins vy. Everett, 4 Ga. 226. 

Minn.—Burwell v. Gaylord, 11$ 
Minn, 426, 188 NW _ 685. 

S. C.—Smith v. Brabham, 48 S. CG. 
337, 26 SE 651. 

5. Ives v. Bosley, 35 Md. 262, 6 
AmR 411; Allen v. Brown, 124 Mass. 
77; Peckham vy. Gilman, 7 Minn. 446. 


6 Draper v. -Weld, 13 Gray 
(Mass.) 580. 

7. Drake v. Markle, .21 Ind. 433, 
83 AmD 3858; Allwine v. Garberick, 
8 Phila. (Pa.) 637. 

8 Lake vy. Stetson, 13 Gray 


(Mass.) 310 note. : 
9. Gilson v. Stevens Mach. Co., 
124 Mass. 546, 
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missible to enlarge !° or lessen 1 the liability of an 
indorser, especially where the payee had no knowl- 
edge other than the usual legal intendment.’? Parol 
evidence cannot be allowed to prejudice a bona fide 


holder.?? 


10. Conn.—Spencer v. Ailerton, 60 
Conn. 410, 22 A 778, 13 LRA 806. 

Ga.—Collins v. Everett, 4 Ga. 266. 

Ill Hately v. Pike, 162 Ill. 241, 44 
NE 441, 53 AmSR 304. 

Ind. —McGaughey v. Elliott, 18 Ind. 
121; Vore v. Hurst, 13 Ind. 551, 74 
AmD 268. 

Mass.—Draper v. Weld, 13 Gray 
580. 

Minn.—Bowler v. 
32, 65 NW 124. 

N. Y.—Zillweger v. Caffe, 12 N. Y. 
Super. 187; Cottrell v. Conklin, 11 
N. Y. Super. 45; Seabury v. Hunger- 
ford, 2 Hill 80. 

Pa.—Jack v. Morrison, 48 Pa. 113. 

Wis.—Heath v. Van Cott, 9 Wis. 
516. 

[a] Even in favor of a bona fide 
holder this should not be permitted. 
Bowler v. Brann, 63 Minn. 32, 65 NW 
124, 

‘11. Essex Co. v. Edmands, 12 Gray 
(Mass.) 273, 71 AmD 1758; Wright v. 
Morse, 9 Gray (Mass. ) 337, 69 AmD 
291; Gumz v. Giegling, 108 Mich. 
295, 66 NW 48; Dennis v. Jackson, 
57 Minn. 286, 59 NW 198, 47 AmSR 
603; Peckham vy. Gilman, 7 Minn. 


446. 
Spaulding v. Putnam, 128 
Mass. 363; Gilson. vy. Stevens Mach. 
Co., 124 Mass. 546; Patch v. Wash- 
burn, 16 Gray (Mass.) 82; Long v. 
Campbell, 37 W. Va. 665, 17 SE 197. 
13. -Ga.—Brooke _ v.’° Rutland, 15 
Ga. A. 26, 82 SE 580, 
Tll—-Van Kleeck y. Channon, 175 
Tll A. 626. 
Ind.—Vore v. Hurst, 13 Ind. 551, 
74 AmD 268. 
Me:—Bradford y. Prescott, 85 Me. 
482, 27 A 461. 
Md.—Owings v. Baker, 54 Md. 82, 
39 AmR 353; Ives v. Bosley, 35 Ma. 
262, 6 AmR 411. 
Mass.—Allen v. Brown, 124 Mass. 
77; Way v. Butterworth, 108 Mass. 
509. 


Braun, 63 Minn. 


, Mich.—Gumz v. Giegling, 108 Mich. 
295, 66 NW 48. 

Minn.—Dennis v. Jackson, 57 Minn. 
286, 59 NW 198, 47 AmSR 603. 

Mo. —Chaffe v. Memphis, etc, R. 
Co., 64 Mo. 193; Schneider v. Schift- 
man, 20 Mo. 571; Cayuga County Nat. 
Bank Vv. Dunklin, 29 Mo. A. 442. 

Nebr. — Salisbury y-. Cambridge 


City First, Nat. Bank, 37 Nebr. 872, 
56 NW 727, 40 AmSR 527. 
Tex.—Heidenheimer v. Blumen- 


kron, 56 Tex. 308. 

Vt.—Sanford v. Norton, 17 Vt. 285, 
14 Vt, 228. 

[a] The indorser cannot show an 

agreement with the payee: (1) That 
he should only be liable as an ac- 
commodatio’ indorser. Chaffe  v. 
Memphis, etc R.* Cos, 64 “Mo--193. 
(2) That he Should not be liable at 
all. Gumz vy. Giegling, 108 Mich. 
295, 66 NW 48. 
{b] Even at the suit of a holder 
with notice of the character of the 
indorsement (1) such evidence is in- 
admissible to show that the indorser 
intended a joint making and not an 
indorsement. Vore vy. Hurst, 13 Ind. 
551, 74 AmD 268. So where the note 
was payable to the order of the 
maker, and indorsed by him above 
defendant, it is inadmissible to prove 
at the suit of the original holder: 
(2) That an indorsement and not a 
joint making was intended. Bige- 
low v. Colton, 18 Gray (Mass.) 309, 
74 AmD 633. (3) That anything but 
an accommodation indorsement was 
intended. Heidenheimer y. Blumen- 
kron, 56° Tex. 308. 

14. U. S.—American, etc., Mortg., 
ete., Corp. v. Marquam, 62 Fed. 960; 
Goldsmith v. Holmes, 36 Fed. 484, 
13 Sawy. 526, 1 LRA 816 [aff 147 


EVIDENCE 
[§ 1643] «. 


Suretyship. 
ered that parol evidence is admissible to show that: 
one who appears by the face of the instrument to 
be a joint obligor, promisor, or maker, is in fact 


[§§ 1642-1643 


It is usually consid- 


only a surety;'* but there are numerous cases, even 


U. S. 150, 138 SCt 288, 37 L. ed. 118]. 

Ala.—Campbell v. Hughes, 155 Ala. 
591, 47 S 45; Gibson vy. Wallace, 147 
Ala. 322, 41 S 960; Summerhill v. 
Tapp, 52 Ala. 227; State Branch Bank 
v. James, 9 Ala. 949. 


Ark.—Tancred v. Ft. Smith First 
Nat. Bank, 124 Ark. 154, 187 S$ 
160; Thornton v. Bowie, 123 Ark. 


468, 185 SW 17938; Vandeventer v. 

Davis, 92 Ark. 604, 123 SW 766. 
Cal.—San Diego Nat. Bank of Com- 

merce v. Schirm, 3 Cal. A. 696, 86 P 


981, 

Conn,—Orvis vy. Newell, 17 Conn. 
{ts 

Ee eel v. Darby, 14 Fla. 202. 

a. 
79 SE 1127; Trammell v. Swift Fer- 
tilizer Works, 121 Ga. 778, 49 SE 
739; Buck v. Georgia State Bank, 
104 Ga. 660, 30 SH 872;: Perry v. 
Hodnett, 38 Ga. 103; Hill v. Baze- 
more, 17 2 Ga. ALHL07, 7 86 (SH?-397; 
Bishop v. Georgia Nat. Bank, 13 Ga. 
A. 38, 78 SE 947; Maril v. Boswell, 
12 Ga. A. 41, 76 SE 773; Williams 
v. People’s Bank, 9 Ga. A. 714, 72 
SE 177; James v. Calder, 7 Ga. A. 
707, 67 SE 1125; Smith v. Fitzgerald 


First Nat. Bank, 5 Ga. A: 139, °62 
SE 826. 

lil.—Walker v. Chicago, ete. R. 
Co., 277 Ill. 451, 115 NE 659; Robert- 
son v. Deatherage, 82 Ill. 511; Ward 
Ve Stout,  saniiieesgor Kennedy v. 
Evans, 31 Ill. 258; Klepper vy. Borch- 
senius, 13° De; Asesis) 


Ind.—FPorter v. Waltz, 108 Ind. 40, 
8 NE 705; Houck v. Graham, 106 
Inds 195, -65°NE 594,455 "AmR: 727; 
Schulz v. Klenk, 49 Ind. 212; Harsh- 
man v. Armstrong, 438 Ind. 126; Allen 
v. Gavin, 40 Ind. 446; Dickerson v. 
Ripley County, 6 Ind. 128, 63 AmD 
373; Gillett v. Citizens’ Nat. Bank, 
56 Ind. A. 694, 104° NE 775. 

Iowa.—Hoyt v.: Griggs, 164 Iowa 
672, 146 NW 745; Fullerton Lumber 
Co. v. Snouffer, 139 Iowa 176, 117 
NW 50; Webster First Nat. Bank v. 
Dutcher, 128 Iowa 413, 104 NW 497, 
1 LRANS 142; Kelly v. Gillespie, 12 
ee 55,79 AmD 516. 

Kan.— Water Power Co. v. Brown, 
23 Kan, 676. 

Ky.—Brady v. Equitable Trust Co.; 
178 Ky. 693, 199 SW 1082; Swearin- 
gen v. Tyler, 182 Ky. 458, 116 SW 
331; Craddock vy. Lee, 61 SW 22, 22 
KyL 1651; Youtsey v. Kutz, 60 SW 
857, 22 KyL 1520; Covington First 
Nat. Bank v. Gaines, 87 Ky. 597, 10 
KyL 451, 9 SW 396; Emmons v. Over- 
ton, 18 B. Mon. 643. 

La.—Jones v. Fleming, 15 La. Ann. 
522; Waggaman vy. Zacharie, 8 Rob. 
181: McCarty v. Roach, 7 Rob. 357; 
Pilie v. Patin, 8 Mart. N. S. 692. 

Me.—Lausier y. Hooper, 112 Me. 
333, 92 A 179; Cummings v. Little, 
45 Me. 183; Mariner’s Bank y. Ab- 
bott, 28 Me. 280; Fernald vy. Dawley, 
26 Me. 470. 


i ae v. Almoney, 56 Md. 
5b1. 
Mass.—Jennings v. Moore, 189 


Mass. 197, 75 NE 214; Horne v. Bod- 
well, 5 Gray 457; McGee v. Prouty, 
9 Mete. 547, 43 AmD 409; Carpenter 
v. King, 9 Metc. 511, 43 AmD 405; 
Harris’, v. Brooks, (21. Pick. s1954 32 
AmD 254. 

Mich.—Hitchcock y.  Frackelton, 
116 Mich. 487, 74 NW 720; Hastman 
v. Cleaver, 72 Mich. 167, 40 NW 288. 

Minn.—Pope v. Hoefs, 140 Minn. 
443,168 NW 584; Farmers’ Supply 
Co. v. Weis, 115 Minn. 428, 132 NW 
917; Metzner vy. Baldwin, 11 Minn. 
150. 

Mo.—Long v. Mason, 273 Mo. 266, 
200 SW 1062; Scott v. Bailey, 23 Mo. 
140; Garrett v. Ferguson, 9 Mo. 125; 
Long v. Shafer, 185 Mo. A. 641, 171 


SW 690; Stephenson v. Joplin State 
Bank, 160 Mo. A. 47, 141 SW 691; 
Reynolds v. Schade, 131 Mo. A, 1, 
109 SW 629; Markham y. Cover, 99 
Mo. A. 83, 72 SW 474; Hardester v. 
Tate, 85 Mo. A. 624; Citizens’ Ins. 
Co. v. Broyles, 78 Mo. A. 364; English 
vy. Seibert, 49 Mo. A. 563; Noll v. 
Oberhellmann, 20 Mo. A, 336. 


. Mont.—Stanhope vy. Shambow, 54 
Mont. 360; 170) Pai62. 
N. H.—Howard v. Fletcher, 59 


N. H. 151; Maynard v. Fellows, 43 
N. H. 255; Whitehouse y. Hanson, 
42 N. H. 9; Davis v. Barrington, 30 
N-bAi1'7: 

N. Y.—Hubbard y. Gurney, 64 
N. Y. 457, 13 AlbLJ 267 [overr Camp- 
bell v. ‘Tate, 7 Lans. 370; Benjamin 
v. Arnold, 5 Thomps. & C. 54]; Peck 
v. Burwell, 48 Hun 471, 1 NYS 33; 
Knowles v. Cuddeback, 19 Hun 5920; 
Le Farge v, Herter, 11 Barb. 159; 
Artcher y. Douglass, 5 Den. 509; King 
v. Baldwin, 17 Johns. 384, 8 AmD 
415; Pain vy. Packard, 13 Johns. 174, 
7 AmD 369. 

N. C—Hunter vy. Sherron, 176 
N. C. 226, 97 SE 5; Foster v. Davis, 
P05. IN. 216.1. 5412-95 0S Hi 9a Te Cottey. 
v. Reinhardt, 114 N. C. 509, 19 SH 
370; Cole v. Fox, 83 N. C. 463; Wel- 
fare vy. Thompson, 83 N. C. 276. 

Oh.—Oldham vy. Broom, 28 Oh. St. 
41; Steubenville Bank vy. Hoge, 6 Oh. 
L7; -“Smithovs Bing, ? 3%Oh-38; 

Okl.— Wills v. Fuller, 47 Okl. 720, 
150 P 693; Stovall v. "Adair, 9 Okl. 
620, 60 P 282. 

Or.—Lumbermen’s Nat. Bank v. 
Campbell. 61 Or, 123, 121 P 427; Hoff- 
man v- Habighorst, 38 Or. 261, 63 P 
610, 53 LRA 908; Thompson y. Coff- 
man, 15 Or. 631,16 P 713. 

Pa.—Holt v. Bodey, 18 Pa. 207. 

R. I—Otis v. Van Storch, 15 R. TI. 
44,523, A-39. 

S. C.—Wayne v. Kirby, 18 S. C. L. 


551, 

8. D.—M. Rumely Co. vy. Anderson, 
35 S. D. 114, 150 NW.939; Windhorst 
Vv. Bergendahl, 2158S. 2D; 218, 111 NW 
544, 130 AmSR 715. 

Tenn.—Fowler v. Alexander, 1 Heisk. 
425; White v. Brown, 4 Humphr. 292. 

Tex.—Billingsley v. West, (Civ. 
A.) 197 SW 1054; Clevenger v. Com- 
mercial Guaranty State Bank, (Civ. 
A.) 183 SW 65; Rusk First Nat. Bank 
v. Rusk Pure Ice Co., (Civ. A.) 136 
SW 89; Kempner v. Patrick, 43 Tex. 
Civ. A. 216,495 S'W 51; Citizens’ Nat. 
tanto v. Cammer, (Civ. A.) 86 SW 

Utah.—Gillett vy. Taylor, 14 Utah 
190, 46 P 1099, 60 AmSR 890. 

Vt.—Bradley Fertilizer Co. v. Cas- 
well, 65 Vt. 231, 26 A 956; Wilson 
v. Greeny 25 Vt. 450, 60 AmD 279; 
Lapham v. Barnes, 2 Vt. 213. 

Va.—Williams y. Macatee, 86 Va. 
681, 10 SE 1061. 

Wash.—Spencer y. Alki Point 
Transp. Co., 53 Wash. 77, 101 P 509, 
1382 AmSR 1058; Baldwin’ v. Daly, 41 
Wash. 416, 83 P 724; Shead v. Moore, 
31 Wash. 283, Tie 1010: British Co- 
lumbia Bank vy. Jeffs, 15 Wash. 230, 
46 P 247; Harmon v. Hale, 1 Wash. 
T. 422, 34 AmR 816. 

Wis. —Miley v. Heaney, 169 NW 64; 
Riley v. Gregg, 16 Wis. 666. 

“This question of law first arose 
in this state, sc far as we are ad- 
vised, in the case of Lewis y. Harbin, 
5 B. Mon. (Ky.) 564, where it was 
held that an apparent principal in a 
note could show, as against the 
obligee, that he was only surety in 
reality as between him and his co- 
obligor, and the seven-year statute 
of limitation would bar an action 
against him, without reference to the 
knowledge of the obligee as to 
whether he was or was not the 


‘For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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in the same jurisdictions, where the contrary view 
It has been held that it may 
be shown by parol that one whose signature to a 
note is followed by the word ‘‘surety’’ may never- 
theless be shown to be a principal.!¢ 
Origin of Liability. 
dence is admissible as to the origin of the debt for 
which an obligation was given, for this does not 
change or even purport to change any of the terms 


has been asserted.15 


[§ 1644] 22. 


of the written obligation.17 
[§ 1645] 


evidence.?8 


surety; and this case has been ap- 
proved and followed in Hmmons v. 
Overton, 18 B. Mon. (Ky.) 643, Day 
v. Billingsly, 3 Bush. (Ky.) 157, and 
Covington First National Bank _ v. 
Gaines, 87 Ky. 597, 9 SW 396, 10 KyL 
451, and the principle must now be 
deemed the settled law of this state.” 


Weller v. Ralston, 89 SW 698, 28 
KyL 572. 
{a] Reason for rule.—‘‘This is 


upon the theory that the note or con- 
tract does not disclose the capacity 
in whicn the parties execute it and 
that therefore the written contract 
is not contradicted by proof that a 
party in fact signed as. surety.” 
Stephenson v. Joplin State Bank, 160 
Mo. A. 47, 52, 141 SW 691. 

[b] Where two persons have 
signed a lease as lessees, parol evi- 
dence is admissible to show that one 
of them is a mere surety, for the 
purpose of determining his rights as 
against the other lessee, but not for 
the purpose of altering the legal ef- 


fect of the written instrument. 
Hobbs v. Batory, 86 Md. 68, 37 A 
(plss | 

{c] The arrangement of names on 


a note does not conclusively estab- 
lish the fact as to who is principal 
and who is surety, as it may be 
shown by evidence that the person 
whose name is first signed is a 
surety and the person whose name 
is last signed is principal. Swearin- 
gen v. Tyler, 132 Ky. 458, 116 SW 
Soke 

[ad] The mere fact that a note 
was executed by a married woman 
alone does not,preclude her from 
showing that she was in fact a 
surety. Gillett v. Citizens’ Nat. 
Bank, 56 Ind. A. 694, 104 NE 775. 

[e] Persons signing as guarantors 
may be shown to have been in fact 
sureties. Paris v. Farmers’, etc., 
Bank, 143 Ga. 324, 85 SE 126. 

15. U. S—Sprigg v. Mount Pleas- 
ant Bank, 14 Pet. 201, 10 L. ed. 419 
[aff 22 F. Cas. No. 13,257, 1 McLean 
384]. : 

Pee aaa v. Magruder, 10 Cal. 282; 
Kritzer v. Mills, 9 Cal. 21. 

Conn.—Bull v. Allen, 19 Conn. 101. 

Ga.—Warthen v. Melton, 132 Ga. 
113, 63 SE 832, 131 AmSR 184. 

La.—Neosho Milling Co. v. Farm- 
ers’ Co-op. Warehouse Stock Co., 130 
La. 949, 58 S 825; Font v. Domingo, 
Mann. Unrep. Cas. 175. 


Md.—yYates v. Donaldson, 5 Md. 
389, 61 AmD 283. 
Mo.—McCollum v. Boughton, 132 


Mo. 601, 30 SW 1028, 33 SW 476, 34 


Sw 480, 35 LRA 480; McMillan v. 
Parkell, 64 Mo. 286. ; 
N. J—Hutchinson v. Hendrickson, 


29 N. J. L. 180; Pintard v. Davis, 21 
N. J. L. 632, 47 AmD 172. 
Pa.—Arnold vy. Cessna, 25 Pa. 34. 
Tex.—Pantaze v. Farmer, (Civ. A.) 
205 SW 521. 


Wash.—Allen vy. Chambers, 13 
Wash. 327. 43.P 57. 
[a] Where two _ persons have 


signed a lease as lessees evidence 
is not admissible to show an agree- 
ment by one with the lessor not to 
be liable as principal pps ibe as 
guarantor or surety. antaze v. 
Farmer, (Tex. Civ. A-) 205 SW 521. 


[22 C.J.—76] 


23. Noncontractual Recitals. 
ment of fact contained in a contract but forming no 
part of the contract may be contradicted by parol 
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action. 


Parol evi- 


[§. 1647] 25. 


A state- 


16. Daugherty v. Wiles, (Tex. Civ. 
A.) 156 SW > 1089. 

17. Armstrong y. Carwile, 56 S. C. 
463, 35 SE 196. 

18. U. S.—The Nith, 36 Fed. 86, 
13 Sawy. 368. 

Colo.—International Trust Co. v. 


Palisade Light, ete., Co., 60 Colo. 
397%, 153° P 2002. 

Iowa.—McNamara v. Estes, 22 
Iowa 246. 
Frit ad gs oe v. Madden, 1 Kan. 


Ky.—Bourne v. Bourne, 92 Ky. 211, 
17 SW 4438, 13 KyL 545. 
ote da te v. Parker, 13 Pick. 

N. Y.—Goodman y. Reinowitz, 48 
Misc. 404, 406, 95 NYS 534 [cit Cyc]. 

Oh.—Glover y. Ruffin, 6 Oh. 255. 

[a] A recital as to the value of 
property contained in a receipt given 
by one who undertook to keep it 
for the owner is not conclusive, but 
parol evidence of the value may be 
admitted. Bancroft v. Parker, 13 
Pick. (Mass.) 192. 

[b] Recitals in a tax deed of the 
fact of sale are not conclusive but 
the owner may show against such 
recitals that in fact no sale was 


made. McNamara y. Estes, 22 Iowa 
246. 

19. See Contracts § 487. 

20. Thomas vy. Austin, 4 Barb. 
CNA 2 65s 

21. Payson v. Lamson, 134 Mass. 


593, 45 AmR 348 (note and collateral 
mortgage executed at the same time 
but not corresponding as to interest). 


22. . S.—The Golden Rod, 197 
Fed. 837; Williamson y. American 
Bank, 185 Fed. 66, 107 CCA 286; 
Daniels v. Citizens’ Ins. Co., 5 Fed. 
425, 10 Biss. 116. 

Ala.—Lutz Vv. Van Heynigen 
Brokerage Co., 75 S 284; May v. 
Hewitt, 33 Ala. 161; Lindsay  v. 
Hoke, 21 Ala. 542. 


Cal.—Eddy v. American Amuse- 
ment Co., 9 Cal. A. 624, 99 P 1115. 


Colo.—Finnerty y. Stratton, 53 
Golo-..17, 223) PB. 667: 
Ga.—Carr v. Louisville, 


ete., R. 
Co., 141 Ga. 219, 80 SH 716. 
Ill.—Malleable Iron Range Co. v. 
Pusey, 244 Ill. 184, 91 NE 51; Hogan 
v. Wallace, 166 Ill. 328, 46 NE 1136 
{rev 63 Ill. A. 385]; Adams Express 
Co. v. Boskowitz, 107 Ill. 660; Young 
vy. Lorain, 11 Ill..624, 52 AmD 468. 
Ind.—Hubbard v. Bourbon First 
State Bank, (A.) 114 NE 642. 
TIowa.—Riley v. Litchfield, 168 Iowa 
187, 150 NW 81, AnnCas1917B 172; 
Moyers v. Fogarty, 140 Iowa 701, 119 
NW 159; Baldwin v. Hill, 97 Iowa 
586, 66 NW 889. 
Kan.—Wuester v. Topeka, etc., R. 
Go., 85 Kan. 636, 118° P) 1054. 
Ky.—Schuster v. Snawder, 101 SW 
1194, 31 KyL 254. 
Me.—Haskell v. Tukesbury, 92 Me. 
551, 438 A 500, 69 AmSR 529. 
Md.—Rice v. Forsyth, 41 Md. 389. 
Mass.—Shawmut Sugar Refining 
vy. Hampden Mut. Ins. Co., 12 
Herring v. Boston fron 
134; Root v. Fellowes, 
6. Cush. 29. 


Mich.—Meyer v. Shapton, 178 Mich. 
417, 144 NW 887. 
Minn.—Davidson vy. 1146 


Hurty, 


tion—a. In General. 
other instrument in writing is ambiguous as to the 
parties thereto, parol evidence is admissible to show 
who are the real parties,?? 


[22° 0Sh} 3288 


Papers Relating to Same Trans- 


Under the rule that papers executed at the 
same time and relating to the same subject matter 
should be construed together,’® it may be permis- 
sible to contradict or vary the effect of one of such 
papers, by what is contained in the other,?° and 
where two such papers differ in a certain particular, 
extrinsi¢ evidence is admissible to show which pa- 
per expresses the true agreement of the parties.?? 


Parties to Instrument or Obliga- 
Where a deed, contract, or 


5 


and the principle that 


ean 280, 138 NW 862, 
24, 
Mont.—Knippenberg v. Greenwood 
ark ete., Co.; 39 Mont. 11, 101 P 
N. H.—Bartlett vy. Remington, 59 
N. H. 364. 
N. M.—Ellis v. Stone, 21 N. M. 730, 


39 LRANS 


158 P 480, LRA1916F 1228. 
N. Y.—United Surety Co. v. Mee- 
many 21 LANA, 2039, 01105. EN EHSsO6= 


Lewis v. De Bois, 126 App. Div. 514, 
110 NYS 337; Rauch v. Donovan, 126 
App. Div. 52, 110 NYS 690; Slutzk 
v. Roth, 71 Mise. 441, 128 NYS 668; 
Granniss vy. McLean Auto. Co., 117 
NYS 881. 

Okl.—Cohee v. Turner, 37 Okl. 778, 
132 P 1082. 


Or.—Riddle State Bank y. Link, 
78 Or. 498, 153 P 1192. 
Pa.—Birmingham Iron Fdy.  v. 


Regnery, 33 Pa. Super. 54. 
pan I— Kinney y. Flynn, 2 R. I. 


Ss. D.—First Nat. Bank vy. North, 
2S. D. 480, 51 NW 96. 
Tenn.—Holmes v, Jarrett, 7 Heisk. 


506. 
Tex.—O’Farrell v. O’Farrell, 56 
Tex. Civ. A. 51, 119 SW 899; Cobb , 


v. Bryan, (Civ. A.) 97 SW 513; Moore 
vou Williams, 26 ‘Text! Civs/ Aj? 142) 
62 SW 977. 

Va.—Wadsworth v. Allen, 8 Gratt. 
(49 Va.) 174, 56 AmD 1387. 

Wyo.—Crable vy. O’Connor, 21 Wyo. 
460, 133 P 376. 

Eng.—Taylor v. Hodgson, 3 D. & 
pes wn lsy3 


Man.—Waterous Engine Works Co. 
v. Jones, 7 Man. 73. 

fa] Where the christian name of 
a grantee is omitted in a deed, evi- 
dence aliunde is admissible to iden- 
tify him. Holmes vy. Jarrett, 7 Heisk. 


(Tenn.) 506; Leach y. Dodson, 64 
Tex. 185. 
[b] A deed conveying title to two 


persons, one of whom is a party 
to condemnation proceedings for a 
right of way, is not conclusive 
against the claim of such party that 
he owned the sole title, but may be 
explained by oral evidence. Wuester 
v. Topeka, etc., R. Co., 85 Kan. 636, 
118 P 1054. 

[ec] Where a subscription contract 
does not name a payee, parol ev1- 
dence is admissible to show that the 
vestry of the church for the erection 
of which the subscription is made, 
were the payees. Hopkins vy. Upshur, 
20 Tex. 89, 70 AmD 375 [dist Philips 
Limerick Academy y. Davis, 11 Mass. 
113, 6 AmD 162]. 

[d] Where there is no such per- 
gon as the one named (1) as the 
grantee in a deed, this is a case of 
latent ambiguity which will admit 
of the introduction of parol evidence 
to show who the real grantee is. 
Sykes v. MecRory, 32 Ga. 348. (2) 
Thus where a grant was to “B. S., 
orphan,’ and there was no person 
of that name, it might be shown 
that the grant was intended to be 
to “B. S.’s orphan.” Walker y. Wells, 
25 Ga. 141, 71 AmD 164 [overr Tison 
v. Yawn, 15 Ga. 491, 60 AmD 708; 
Sykes v. Doe, 10 Ga. 465, 54 AmD 
402]. 


{e] Where there are two persons 
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the rule excluding parol or extrinsic evidence to vary 
or contradict a written contract does not apply as 
against third persons ?* has been successfully in- 
voked to procure or sustain the admission of evi- 
dence showing that a person not a party to a writ- 
ing was entitled to participate in the benefits there- 
It has also been held that in order to charge 
the real principal it is always competent, in what- 


of.24 


ever form a contract is executed 


of the same name a case of latent 
ambiguity arises. See supra §§ 1593- 
1595: 

{f] When a contract is not under 
seal parol evidence is admissible to 
show that persons other than the 
parties are interested therein or 
chargeable thereunder. McDonald v. 
Crissey, 215 N. Y. 609, 109 NE 609; 
Woodhouse v. Duncan, 106 N. Y. 527, 
13 NH. 334 Laff 36 Hun 644]; Ropes 
v. Arnold, 81 Hun 476, 30 NYS 997. 

te] In the absence of fraud or 
mistake, extrinsic evidence in aid of 
a contract to convey real estate is 
not to supply omissions or cure de- 
fects rendering it fatally uncertain 
as to an element so essential as the 


names of the contracting parties. 
Chambers v. Roseland, 21 S. D; 298, 
112 NW 148. 

23. See infra §§ 1725, 1726. 
- 24 Cal.—Otton v. Spreckels, 24 
Cal. A. 251, 141 P 224. 

Ind.—Gary First Nat. Bank v. 


Josefoff, 57 Ind. A. 320, 105 NE 175. 

Minn. — Curtis. v. ‘Northwestern 
Bedding Co.; 121 Minn, 288, 141 NW 
161 


-N. H.—Stone y. Aldrich, 43 N. H. 


52. 

N. Y.—Hall v. Crouse, 13 Hun 557. 

Okl.—Rankin -v. Blaine County 
Bank, 20 Okl. 68, 93 P 536, 18 LRANS 
512. 
Or.—Riddle State Bank v, Link, 78 
Or. 498, 153 P 11938. 
' [a] MDlustration.—Parol evidence 
is admissible to show that a mort- 
gage was given to secure future ad- 
vances to be made by a person not 
named in the _ security. Hall v. 
Crouse, 18 Hun (N: Y.) 557. 

{b] Instrument not under seal.— 
“T think parol evidence was admis- 
sible to show that this assignment 
was taken by Bennett for the benefit 
of the bank. The recital in it that 
it was sealed would doubtless make 
it a sealed instrument for the pur- 
pose of the Statute of Limitations, 
because that is an admission of the 
parties as to the nature of the in- 
strument which they intended to exe- 
eute; but such recital, in the absence 
of a seal, does not make the instru- 
ment-.one under seal within the rule 
forbidding the reception of parol evi- 
dence to show who were the real 
parties in interest or for whose bene- 
fit the instrument was executed, 
when such evidence is offered in be- 
half of a third party claiming an 
interest, and not in behalf of a party 
to the instrument, to impeach his 
own solemn agreement and relieve 
himself. of liability. It is quite 
likely that the assignee named in 
the instrument, to whom it was as- 


signed individually, would not he 
permitted to escape any liability 
thereon himself by showing that it 


was intended for the benefit of an- 
other, but that is not this case. He 
is here endeavoring to show in the 
interest of his principal that he was 
acting for the bank, and that it is 
entitled; to the benefit of the protec- 
tion afforded by the National Bank- 
ing Act.” Slade v. Squier, 133 App. 
Div. 666, 668, 118 NYS 278. 

[ce] Contrary view.— A contract 
securing special Switching rates for 
furnaces ‘‘operated by the party of 
the second part” upon certain prop- 
erty, but expressly limiting such 
rates to not to exceed two blast 
furnaces located upon the premises 


described, and extending the benefits!778, 47.SE 177; 


EVIDENCE 


rule against the 
or contradict a 


by an agent, to 
and obligations of the contract to the 
successors and assigns of the respec- 
tive parties, is not uncertain or am- 
biguous, but runs to the party of the 
second part and its assigns as the 
sole and exclusive beneficiaries, and 
eannot be extended by parol so as to 
embrace within its provisions a com- 
pany which was not a party to it, 
nor an assignee or successor of a 
party. . Thompson v. Hrie R. Co., 96 
App. Div. 539, 89. N¥SxU92. 
257.'U. S.—Ford v. Williams, 21 
How. 287, 16 L. ed. 36; Chapman y. 
Java Pace. Line, 241 Fed, 850, 154 


CCA 552; Flower v. Central Nat. 
Bank, 223 Fed. 323,:138 CCA 5865; 
Flower v. Commercial Trust Co., 223 
Fed. 318, 188 CCA 580; Kendrick 


State Bank v. Portland First Nat. 
Bank, 206 Fed. 940; Block v. Merid- 
ian, 169 Fed. 516, 95.CCA 14; Ex- 
change Bank vy. Hubbard, 62 Fed. 
11259107 CCA 295; 

Cal.—San Joaquin Valley Bank v. 
Gate City Oil Co., 170’ Cal. 250, 149 
P 6557; Curran y. Holland, 141 Cal. 
437, 75 P 46. 

Ga.—Fitzgerald Cotton Oil Co. v. 
Farmers Supply Co., 3 Ga. A. 212, 59 
SE 713. 

Ind.—Boren y,' Schweitzer, (A.) 117 
NE 526. 

Kan.—Western Grocer Co. v. Lack- 
man, 75 Kan. 34, 88° P 527. 

Mass.—Byington v. Simpson, 134 
Mass, 169, 45 AmR 314. 

Mo.—Meyers v. Kilgen, 177 Mo. A. 
724, 160 SW 569. 

N. Y.—Briggs v.. Partridge, 64 
N. Y. 357, 21° AmR 617; Coleman’ ¥. 
Elmira Third Nat. ‘Bank; 53:N. Y. 
393; Kelly v. St. Michael’s Roman 
Catholic Church, 148 App. Div. 767, 
1388 NYS 328; Kilpatrick v. America 
West Africa. Trading Co.; 59 Misc. 
180, 110 NYS 381; Rapid Safety Fil- 
ter Co. v. Lautkin, 167 NYS 376. 

Or.—Alvord y. Banfield, 85 Or. 49, 
166 P 549. 

[a] Not competent to discharge 
agent.—In an action on a written 
agreement, purporting on the face of 
it\to be made by defendant and sub- 
scribed by him for the sale and de- 
livery by him of. goods above the 
value of £10, it is not competent 
for the defendant to discharge him- 
self on an issue on the plea of non 
assumpsit, by proving that the agree- 
ment was really made by him by the 
authority of, and as agent for, a 
third person, and that plaintiff knew 
those facts at the time the agree- 
ment was made and signed. Hig- 
gins v. Senior, 8 M. & W. 834, 151 
Reprint 1278. 

26. U. S.—Gill v. General Electric 
Co., 129 Fed. 349, 64 CCA 99; Pacific 
Guano Co. vy. Holleman, 12 Fed. 61, 
4 Woods 462; U. S. Bank vy. Lyman, 2 
F. Cas. No. 924, 1 Blatchf. 297, 20 Vt. 
666 [aff 12 How. 225, 13 L. ed. 965]. 

Ala.—Lutz Vv. Van Heynigen 
Brokerage Co., 75 S 284; Brown. v. 
O’Byrne, 153 Ala. 621, 45 S 129, 127 
AmSR 77; Wren vy. Wardlaw, Minor 
363, 12 AmD 60. 

Ariz.—Richards v. Warnekros, 14 
Ariz. 488, 131 P 154. 

Cal.—Ferguson y. McBean, 91 Cal. 
63, 2 P2518 0014. ERAS Young 
America Engine Co. No. 6 v. Sacra- 
mento, 47 Cal. 594; Hay v. McDon- 
ald, 33 Cal. A. 572,-165 P 1030; 
Bakersfield ,Bank y. Conner, 29 Cal. 
A. 158, 154 P 869. 

Ga.—Thomas y. Bagley, 119 Ga. 
Anderson y. Cava- 
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ascertain by evidence dehors the instrument who is 
the principal, and whether it purports to be the 
contract of an agent or is made in the name of the 
agent as principal.?° 


On the other hand the general 
admission of parol evidence to vary 
written instrument has been held 


to preclude the admission of evidence to show that 
the real parties to the instrument are other than 
those whose names appear in or are signed thereto.”° 


naugh, 16 Ga. A. 446, 85 SE 606; 
Williams. v. Empire Mut. Annuity, 
etc:, Ins.”"Co., “8. "Ga." A.. 303, 68 SE 
108 


Ill.— Welsbach St. Lighting Co. v. 
Burdick, 185 Ill. A. 624; Reif v. Com- 
mercial Cabinet Co., 185 Ill. A. 577; 
Piser v. Serota, 182 Ill. A. 390. 

Ilowa.—Ottumwa Mill, ete. Co vw. 
Manchester, 139 Iowa 334, 115 NW 
911; Evans vy. Duncan, 82 Iowa 401, 
48 NW 922; Chambers y. Brown, 69 


Iowa 213, 28 NW 561. 
Kan.—New York L. Ins. Co. 
Martindale, 75 Kan. 142, 88 P 559, 


121 AmSR 362, 21 LRANS 1045, 12 
AnnCas_ 677. 
Ky.—Schuster v. Snawder, 101 SW 
1194, 31 KyL 254; Price vy. Rodman, 
2- Syl, 24:35 1s Keys rOp.a4: 
La.—Hanby v. Texas Co., 140 La. 
189, 72 S 933; Edenborn v. Blacksher, 
137, La. 894, 66 S 737; Block’s ‘Succe., 
137, La. 302, 68 S618. 
Me.—Conner y. Lewis, 16 Me. 268. 
Md.—American Nat. Bank vy. Har- 


lan, 89 Md. 675, 43 A 756; Zihlman 
vy: Cumberland Glass Co., 74 Md. 303, 
22.-A\ 271. 

Mich.—Hawley v. Dibble, 184 Mich. 
298, 151 NW 712; Morris: v. Lucker, 
158 Mich. 518, 123 NW. 21. 

Mo.—Vanderberg v. Kansas City 
Missouri Gas Co.,;;126 Mo. A. 600, 
105 SW 17. 

Mont.—Henry O. Shepard Co. 
Freeman, 40 Mont. 144, 105 P 484. 

Nebr.—Nebraska Nat. Bank y. Fer- 
guson, 49 Nebr. 109, 68 NW 370, 59, 
AmSR 522. 

N. J.—Kupferschmidt y. Agricul- 
tural Ins. Co., 80 N. J. L. 441,.78 A 
225, 34 LRANS 5038; Le Grand Co. v. 
io hios 82 (NooJd, Hq. 482, 9b A 
( 

N. Y.—Thomas Gordon Malting Co; 
v. Bartels Brewing Co., 206 N. Y. 
528, 100 NE 457, 461; he P. Duffy 
Co. v. Todebush, 157 App. Div. 688, 
142 NYS 790 [aff 216 N. Y. 297, 110 
NE 625]; Meyer vy. Improved Prop- 
erty Holding Co., 137 App: Div. 691, 
122 NYS 296; Belasco Co. v. Klaw, 
48 Mise. 597, 97 NYS 712; Aronowsky 
Vv. Greenstein, 138 NYS "105. 

N. C.—Basnight v. Southern Job- 
bing Co., 148 N. C. 350, 62 SE 420. 

Okl. —Weagant Vv. Camden, 37 Okl. 
508, 132 P 487, 

Or.—Crowder vy. Yovovich, 84 Or.. 
41, 164 P 5676. 

Pa.—Crelier Vv. Mackey, 243 Pa. 363, 
90 A 158 

S. G.—State v. Elmore, 68 §S. C. 
140, 46 SE 929. 

Tex.—Brackenridge v. Claridge, 91 
Tex. 527, 44 SW 819, 43 LRA 593 [rev 
(Civ. A.) 42 SW 1005]; Heffron 
v. Pollard, 73 Tex. 96, 11 SW ‘165, 
15 AmSR 764; Manley v. Noblitt, 
(Civ. A.) 180 Sw. 1154; Bumpass v. 
Mitchell, 60 Tex. Civ. A! 361, 129 SW 
194; Moore v. Boyd, 34 Tex, Civ. A. 
408, 79 SW 647. 

Va.—Fentress v. Steele, 110 Va. 
578, 66 SE 870 [rev on other grounds 
226 U.S. 1387, 33-SCt 76, 57 L. ed. 
156]. 

Wash,—Casualty Co. of America v. 
Beattie, 75 Wash. 166, 1384 P 817, 136 
BALLS. 

“Tf the document discloses unmis- 
takably who are the contracting par- 
ties, proof is not receivable to vary 
or contradict it.” Schuster v. Snaw- 
der, 101 SW 1194, 31 KyL 254. 

[al Person signing contract but 


Vv. 


not mentioned therein.—Where there 
lis nothing in a contract signed by a 


. For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


d iad 


' Bedding Co., 
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‘And where a deed described’ the grantees therein as 
husband and wife, parol evidence that they were not 
husband and wife has been held not admissible.27 | 
b. Showing Real Party in Interest. 
Parol evidence is admissible to show for whose bene- 
fit a contract was made,?* or where an instrument 
shows that a party thereto acts not for himself but 
for another, to show the real party in interest.29 

A sealed instrument, however, cannot, according 
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‘party not mentioned therein which 
shows a consideration affecting him, 
or inducing him to become a party, 
or shows such relation to an actual 
party as would justify an inference 
that he intended to become surety 
for, or joint promisor with, such 
party, parol evidence is not admis- 
sible to show either that he is or is 
not bound as a party thereto. Henry 
O. Shepard Co. v. Freeman, 40 Mont. 
144,°105 P 484. 

{b]° Where tke legal effect of a 
contract is to bind certain persons 
as principals, such persons cannot, 
by parol, defeat the effect of such 
contract, by showing that some other 
person was to be bound thereby and 
not themselves. Weir Furnace Co. v. 
Bodwell, 73 Mo. A. 389 (where an as- 
Sociation assumes to enter into a 
contract in a corporate capacity, and 
the party dealing with the associa- 
tion contracts with it as if it were 
a corporation, the individual mem- 
bers of the. association can be held 
liable as partners, in the absence of 
any stipulation that a corporation to 
be organized thereafter shall be alone 
looked to for payment; where corpo- 
rate promoters enter into a written 
contract for and in the name of a 
future corporation they cannot by 
parol defeat the effect of such con- 
tract by showing that the future cor- 
poration was to be bound thereby 
and not themselves). Legal effect of 


instrument generally see supra 
§ 1381. 
[ce] A contract which by its terms 


is a joint one of two persons cannot 
be turned’ into a separate contract 
of one of such persons by parol evi- 
dence. Snyder v. Neefus, 53 Barb. 


CNie ys 03: 
184 Mich. 


27. Hawley v. Dibble, 
eee 151 NW 712. 

S.—Block y. Meridian, 169 
Pacific Guano 


AT: 
‘Co. v. Holleman, 12 Fed. 61, 4 Woods 


rea 516, 95' CCA 14; 
462. 
Cal.—Eddy v. American Amuse- 
ment Co., 9 Meal. A. 624, 99 P 1115. 

Colo—Finnerty y. ‘Stratton, 53 
Colo. 17, 123 P 667. 

Conn. Goldfarb v- Cohen, 92 Conn. 
277, 102 A ‘649. 

Iowa.—Moyers y. Fogarty, 140 
Iowa 701, 718, 119 NW 159» [cit 
Cyc]; Rhomberg v. Avenarius, 135 
Iowa 176, 112 NW 548. 

Ky.—Geary vy. Faylor, 166 Ky. 501, 
179 SW. 426. 

Me.—Lancey v. Pheenix F. Ins. Co., 
56 Me. 562. 

Minn. —Curtis v. Northwestern 

121 Minn. 288, 141 NW 
161; Pleins v. Wachenheimer, 108 
Minn. 342, 122 NW 166, 133 AmSR 
451. 

Mo.—Platho v. Merchants’, ete., 
Ins. Co.,; 38 Mo. 248; Meyers v. Kil- 
gen, 177 Mo. A. 724, 160 SW 569. 

N. J.—Le Grand Co. v. Richman, 82 
N. a eo 481, 91 A 723. 

Y.—Slade v. Squier, 133 App. 
bin, 666, 118 NYS 278; Burrows v. 
Turner, 24 Wend. 276, 35 AmD 622. 

N. D.—Arnston v. Sheldon First 
Nat. Bank, 167 NW 760. 

Okl.—Schmucker v. Higgins-Rob- 
erts Grain Co., 28 Okl. 721, 116 P 
184; Rankin v. Blaine County Bank, 
20 Ol. 68, 98 P 536, 18 LRANS 512. 

Eye I.—Battey ve Tdint,930°R. Te. 2; 
78 A 353, 136 AmSR 926. 

Tex.—Warren v. Parlin-Orendorff 
nil. Co. (Clive A.) .20te SW: 586; 
O’Farrell v. O’Farrell, 56 Tex. Civ. 
A. 51, 119 SW 899. 

Utah.—Child Vv: Gillis Constr. Sohn 


| Co. 
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[§ 1649] c. 


42 Utah 120, 129 P 356. 
Vt.—Rutland, etc., R. Co. vy. Cole, 
ZEVt. 33 [declining to follow U. S. 
Bank v. Lyman, 1 F. Cas. No. 924, 
1 Blatehti2oy, 20 Vit. 666]: Arling- 


ton vy. Hinds, 1 D. Chipm. 431, 12 
AmD 704. 
Wis.—Stowell v. Eldred, 39 Wis. 


614 

Man. —Waterous Engine Works Co. 
v. Jones, 7 Man. 73. 

[a] Changing character of instru- 
ment.—But a third person, not a 
party to a plain and unambiguous 
covenant of indemnity, cannot, in an 
action against the covenantor, intro- 
duce evidence to change the import 
and character of the instrument so 
as to make it inure to his, the third 
person’s, benefit. Traders’ Nat. Bank 
v. Washington Water Power Co., 22 


Wash. 467, 61 P 152. 
Writing not subject to further 
Ee OOs Vv. 


variation see infra § 1726. 
S.—Union Pac. 

Durant, 95 U.S. 576, 24 L. ed. 391; 
Baldwin Vv. Newbury Bank, 1 Wall. 
234, 17 L. ed. 534; Harding v. Hard- 
ing-Coor Cor218 Fed. 715. 

Cal.—Otten v. Spreckels, 24 Cal. A. 
251, 141 P 224; Hay v. McDonald, 21 
Cal. A. 204, 181 P 74. 

Colo.—Johnson y. Calnan, 19 Colo. 
168, 34 P 905, 41 AmSR 224. 

Fla.—Southern lL. Ins., etc., Co. 
v. Gray, 3 Fla. 262, 

Ga.—Kennedy v. Gelders, 7 Ga. A. 
241, 66 SE 620. 

Ind.—Boren v. Schweitzer, (A.) 117 
NE 526. 

Kan.—Kenner v. 


Rochdale Co-op. 
123° P .739. 


Decatur County 
Assoc., 87 Kan. 293, 


La.—Gervais v. Gervais, 9 La, A. 
(Orleans) 69. 
Minn.—Davidson v. Hurty, 116 


Minn, 280, 133 NW 862, 39 LRANS 


324, 
N. J.—Simson vy. Klipstein, (Ch.) 
102 A 242. 
Malting 


N. Y.—Thomas 
v. Bartels Brewing Co., 206 N. 
Y. 528, 100 NE 457, 461; Kilpatrick 
v. America West Africa Trading Co., 
59 Mise. 180, 110 NYS 381. 

Oh.—Bayles v. Crossman, 5 Oh. 
Dee. (Reprint) 354, 5 AmLR 13; 
Matter of Metropolitan Bank, etc., 
Coy 1UOhY Cir: Ct NVIS, 324), T-OnsA, 
409. 

Okl.—Schmucker v. Higgins-Rob- 
erts Grain’ Co., 28 Okl. 721, 116 P 
184. 

Ss. C.—Wharton v. Tolbert, 84 S. C. 
197, 65 SE 1056. 

Tex.—Southern Badge Co. v. Smith, 
(Civ. A.) 141 SW 185. 

30. Kendrick State Bank vy. Port- 
land First Nat. Bank, 206 Fed. 940; 
Williams v. Empire Mut. Annuity, 
ete., Ins. Co., 8 Ga. A. 3038, 68 SH 
1082; Peterson v. New York, 194 N. 
Y. 437,.87 NE 772; Klein v. Mechan- 
ies’, ete., Bank, 145 App. Div. 615, 
130 NYS 4386 [rev 69 Misc. 504, 125 
NYS 1100]; Mason v. Breslin, 32 N. 


Gordon 


Y. Super.: 386, 9 AbbPrNS 527, 40 
HowPr 436; Furculi v. Bittner, 69 
Mise. 112, 125 NYS 36; O’Brien v. 


Smith, 13 NYS 408 [aff 129 N. Y. 620 
mem, 29 NE 1029 mem]. 

[a] A recital in an unsealed in- 
strument that it is under seal does 
not make the instrument a _ sealed 
one within the rule forbidding the 
reception of parol evidence showing 
the parties in interest, where the 
evidence is offered in behalf of a 
third person claiming an_ interest, 
and p2rol evidence is admissible to 
show that an unsealed assignment 
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to a number of authorities, be varied by parol evi- 
dence as to the real parties in interest.%° 

Character in Which Party Acts or 
Contracts—(1) In General. 
face of a contract ambiguity as to the character 
in which a party contracts, 
parol evidence, which cannot in such ease be said to 
vary the contract.*1 
ministrator, guardian, or other fiduciary is a party 


Where there is on the 
the door is open to 
Thus, where an executor, ad- 


of a mortgage to an employee of a 
national bank was for the benefit of 
the bank. Slade v. Squier, 133 App. 
Div. 666, 118 NYS 278. 

31. U. S.—Alexandria Mechanics’ 
Bank vy. Columbia Bank, 5 Wheat. 
326, 5 L. ed. 100; Chapman vy. Java 
Pac. Line, 241 Fed. 850, 154 CCA 552 
{certiorari den 245 U. S. 650 mem, 88 
SCt 11 mem, 62 L. ed. 581 mem]. 

Ala.—Planters’ Chemical, ‘ete., Co. 
v. Stearnes, 189 Ala. 503, 66 S 699. 

Ark.—Tancred v. Bank, 124 Ark. 
154, 187 SW 160. 

Colo.—New England Electric Co. v.. 
Shook, 27 Colo. A. 30, 145 P 1002. 

Ga.—Winnebago Nat. Bank v. 
Woodliff, 145 Ga. 239, 88 SE 973: 
Paris v. Farmers, etce., ‘Bank, 143 Ga. 
324, 85 SE 126; Hart v. Lewis, 130: 
Ga. 504, 61 SH 26; Bishop v. Georgia 
Nat. Bank, 13 Ga. A. 38, 78 SE 947; 
Thompson v. Wilkinson, 9 Ga. A. 
367, 71 SE 678; Kennedy v. Gelders,. 
7 Ga. A. 241, 66 SE 620; Fitzgerald’ 
Cotton Oil Co. v. Farmers Supply Co., 
3 Ga. A. 212, 59 SE 713. 

Ind.—Holt v. Sweetzer, 23 Ind. A. 
237, 55 NE 254. 

Ky.—TIllinois Cent. R. Co. v. Tay- 
lor, 164 Ky. 150, 175 SW 26, 165 Ky. 
503, 177 SW 293]; Schuster v. Snaw- 
der, 101 SW 1194; 31 KyL 254. 

La.—State v. Jahraus, 117 La. 286, 
41 S 575, 116. AmSR 208. 


Md.—Morrison v. Baechtold, 93 
Md. 319, 48 A 926. . 
Miss.—Richardson Vic Hoster, rs 


Miss. 12, 18 S 573, 55-AmSR.481. 
Mo.—Myers v. Chesley,'190 Mo. A. 

311, VAIO SS W, = S20 GALCMOluy aN cL 

Bank v. Chick, 170 Mo. A. 3438, 156 


SW 743 
Nebr.—Frew v. Scoular, 101 Nebr. 
LRA1917F 1065, 


131, 162 NW 496, 
AnnCas1918E 511. 

N. J.—Kean v. Davis, 21 N. J. 683, 
47 AmD 182; Le Grand Co. v. Rich-. 
man, 82 N. J. Eq. 481, 91 A 723. 

N. Y.—Klauck v. Federal Ins. Co., 
131 App. Div. 519, 115 NYS 1049 [rev 
60 Misc. 170, 111 NYS 10387]; Elec- 
tric Carriage Call, ete., Co. v. Her- 
man, 67 Misc. 394, 123 NYS 231; Sal- 
vation Army v. Dorf, 169 NYS 1041; 
Brockway v. Allen, 17 Wend. 40. 

N. D.—Eckman First State Bank 
v. Kelly, 30. N. D. 84, 152 NW 125, 
AnnCas1917D 1044. 

Oh.—Consolidated Coal, ete., Co. v. 
Cincinnati, ete:,) R. Co., 9 Oh. Dec. 
(Reprint) 15, 10 CincL.Bul 42. 

Okl.—W. C. Dean Jewelry Co. v. 
Storm, 166 P. 1046; Denman vy. Bren- 
namen, 48 Okl. 566, 149 P 1105, LRA 
1915E 1047; Calman vy. Kreipke, 40 
Okl. 516, 139 P 698; Wiers v. Treese, 
2T OK U14, TILT PB 182. 

S. D.—Small v. Elliott, 12 S. D. 
570, 82 NW 92, 76 AmSR 630. 

Tex.—May v. Waniger, (Civ. A.) 
164 SW 1106; Erwin v. E. I. Du Pont 
de Nemours Powder Co., (Civ. A.) 
156 SW 1097; Daugherty v. Wiles, 
(Civ. .A.) 156 SW 1089; Western 
Bank, etc., Co. v. Gibbs, (Civ. A.) 
96 SW 947; Sheldon Canal Co. v. 
Miller, 40 Tex. Civ. A. 460, 90 SW 
206. 

Wash.—Griffin v. Union Sav., etc., 
Co., 86 Wash: 605, 150 P 1128, Ann 
Cas1917B 267. 

W. Va.—Clark v. Talbott, 72 W. 
Va. 46, 77 SE 528, 44 LRANS 781. 

Wis.—Walter Bros. Brewing Co. v. 
Gluck, 157 Wis. 388, 147 NW 359. 

Man.—Gold Medal Furniture Co. v. 
Stephenson, 23 Man. 159; Crane _ v. 
Lavoie, 22 Man. 330, 4 DomLR 175, 
21 WestLR 313. ' 

“If signatories do not clearly dis- 
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to an instrument, parol evidence is admissible to 
show that he acted in his fiduciary capacity ;°? and 
where there is such ambiguity on the face of an 
instrument or agreement made or signed by a pub- 
lic or corporate officer as to be consistent with the 
construction, either that he means to bind himself 
personally, or that he acts in his official capacity, 
parol evidence is clearly admissible to prove the 
circumstances under which the contract was made 
and the true nature of the transaction, in order to 


close their connection with the in- 
strument, it seems to us that every 
reason for receiving outside evidence 
to show what the parties intended in 
any ambiguous contract applies with 
equal cogency for the reception of 
such evidence to show in what ca- 
pacity the parties who signed the 
document intended to do so.” Schus- 
ce v. Snawder, 101 SW 1194, 31 KyL 

54, 

[a] A contract signed by a per- 
son whose name does not appear in 
the body of the contract is ambigu- 
ous on its face as to the capacity in 
which such person intended to bind 
himself, if at all, and parol evidence 
of the surrounding circumstances or 
conversations had at or prior to the 
time of his signing the instrument 
is admissible. Electric Carriage Call, 
etc., Co. v. Herman, 67 Misc. 394, 1238 
NYS 2381. 

32. U. S.—American Trust Co. v. 
Canevin, 184 Fed. 657, 107 CCA 543. 

Ala.—Russell v. Erwin, 41 Ala. 
292; Beasley v. Watson, 41 Ala. 234; 
Baker v. Gregory, 28 Ala. 544, 65 
AmD 366. 

D. C.—Woodbury v. District of Co- 
lumpia; 6 D7 Cr-127.. ; 

Ga.—Hart v. Lewis, 130 Ga. 504, 
61 SE 26; Kennedy v. Gelders, 7 Ga. 
A. 241, 66 SE 620. 

Kan.—Western Grocer Co. v. Lack- 
man, 75 Kan. 34, 88 P 527; Graham v. 
Troth, ,O9eKanrw86l, 27% PP 92. 

Ky.—TIllinois Cent. R. Co. v. Tay- 
lor, 164 Ky. 150, 175 SW 26. 

peer vet v. Birchard, 13 Mich. 
110; 

Mo.—Cockrell v. Williams, 191 Mo. 
A. 246, 177 SW 1091. 

Mont.—Knippenberg v. Greenwood 
Min., ete., Co., 39 Mont. 11, 101 P 159. 

N. Y.—Klauck v. Federal Ins. Co., 
131 App. Div. 519, 115 NYS 1049. 

Ss. C.—Wharton v. Tolbert, 84 S. C. 
197, 65 SH 1056; Childs v. Alexander, 
220s O.nd69. 

Wash.—Cole v. Satsop R. Co., 9 
Wash. 487, 37 P 700, 48 AmSR 858; 
Brewster v. Baxter, 2 Wash. T. 135, 
3 P 844. 

[a] The authority of an executor 
to execute a lease may be_ shown. 
Grannis v. McLean Auto. Co., 117 
NYS 881. 

33. U. S.—Alexandria Mechanics’ 
Bank v. Columbia Bank, 5 Wheat. 
326, 5 L. ed. 100; In re Southern 
Minnesota R. Co., 22 F. Cas, No. 
13,188. 

Ala.—Briel v. Wxchange Nat. Bank, 
172 Ala. 475, 55 S 808; McGhee v. Im- 
porters’, etc., Nat. Bank, 93 Ala. 192, 
9 S 7384; Chambers vy. Falkner, 65 
Ala. 448. 

Cal.—Pacific Imp. Co. v. Jones, 164 
Cal. 260, 128 P 404; Lynch vy. Mc- 
Donald, 155 Cal. 704, 102 P 918; Hs- 
econdido Oil, ete, Co. v. Glaser, 144 
Cal. 494, 77 P 1040. 

Colo.—Hager v. Rice, 4 Colo. 90, 34 
AmR 68 [disappr Tannatt v. Rocky 
Mountain Nat. Bank, 1 Colo. 278, 9 
AmR 156]; Lewis v. New York Mut. 
Gy dinss.Co.7<8 (Colo. A868, 46 sP621. 

Ga.—Ghent v. Adams, 2 Ga. 214. 

TIll.— Keeley Brewing Co. v. Neu- 
bauer Decorating Co., 194 Til. 580, 
62 NE 9238; Scanlan v. Keith, 102 Ill. 
634, 40 AmR 624; Hypes v. Griffin, 89 
Die 184731 Ame. e 

Ind.—Adolph Kempner Co. v. Cit- 
izens’ Bank, (A.) 116 NE 440. 

Kan.—Kline v. Tescott Bank, 50 
Kan. 91, 31 P 688, 34, AmSR 107, 18 


EVIDENCE 


A. 587, 58 P 230, 60 P 540 

Md.—Morrison v. Baechtold, 93 
Md. 319, 48 A 926; Laflin, etc., Co. v. 
Sinsheimer, 48 .Md. 411, 30 AmR 472; 
ae v. Peirce, 32 Md. 327, 3 AmR 

Mass.—Simonds y. Heard, 23 Pick. 
120, 34 AmD 41. 

Mo.—McClellan yv. Reynolds, 49 
Mo. 312; Myers v. Chesley, 190 Mo. 
A. 871, 177 SW 326; Marks v. Tur- 
ner, 54 Mo. A. 650. 

N. J.—Phelps v. Weber, 84 N. J. L. 
630, 87 A 469; Simanton vy. Vliet, 61 
N. J., L. 595, 40 A 595; Kean vy. Davis, 
21 N. J. L. 6838, 47, AmD 182. 

N. Y.—Hood v. Hallenbeck, 7 Hun 
362; Lee v. Ft. Edward M. E. Church, 
52 Barb. 116; Becker v. Lamont, 13 
HowPr 23. 

Oh.—Matter of Metropolitan Bank, 
ete.,Co.m ll sOh. Cir, ‘Ct: IN. .S. 324, 1 
Oh. A. 409. 

Okl.—Denman y. Brennamen, 48 
Okl. 566, 149 P 1105, LRA1915E 1047; 
Farmers’, etc., Nat. Bank v. Hoyt, 
29° Okl. 772, 120 P 264; Wiers v. 
Treese, 27 Okl. 774, 117 P 182; Janes 
v. Citizens’ Bank, 9 Okl. 546, 60 P 
290 [overr Keokuk Falls Imp. Co. v. 
Kingsland, sete; «Mfg. Co., 5 Ok1.,-32, 
47 P 484]. 

Or.—Pomeroy First Nat. Bank v. 
McCullough, 50 Or. 518, 93 P 366, 126 
AmSR 758, 17 LRANS 1105. 

Pa.—Smith v. Philadelphia Nat. 
Bank, 1 Walk. 318. 

Tex.—Kelley v. Collier, 
Civ. A. 353, 32 SW 428. 

Vt.—Michigan State Bank vy. Peck, 
28 Vt. 200, 65 AmD 234. 

Va.—Richmond, ete, R. Co. v. 
Snead, 19 Gratt. (60 Va.) 354, 100 
AmD 670. 

Wash.—Richardson vy. Hunter, 88 
Wash. 575, 153 P 325; Griffin v. Union 
Sav., etc., Co., 86 Wash. 605, 150 P 
1128, AnnCas1917B 267. 

Sask.—Currie v. R. M. of Wreford, 
10 Sask. L. 117. 

“The question is, whether a certain 
act, done by the cashier of a bank, 
was done in his official or individual 
capacity? Had the draft, signed by 
Paton, borne no marks of an Official 
character on the face of it, the case 
would have presented more dif- 
ficulty. But if marks of an official 
character not only exist on the face, 
but predominate, the case is really a 
very familiar one. Evidence to fix 
its true character becomes indispen- 
sable.” Mechanics’ Bank v. Colum- 
bia Bank, 5 Wheat. (U. S.) 326, 334, 
5 L. ed. 100. 

[a] When the mode of signing a 
check is ambiguous parol evidence 
may be introduced to show whether 
the signer intended to bind himself 
or his principal or company. Bald- 
win v. Newbury Bank, 1 Wall. (U.S.) 
234, 17 L. ed. 534; Ford v. Williams, 
21 How: (U. S.) 287, 16:L: ed. 36; 
New Jersey Steam Nav. Co. v. Bos- 
ton Merchants’ Bank, 6 How. (U. S.) 
344, 12 L. ed. 465; Mechanics’ Bank 
v. Columbia Bank, 5 Wheat. (U. S.) 
326, 5 L. ed. 100; Lazarus v. Shearer, 
2 Ala. 718; Merchants’ Bank v. Cen- 
tral Bank, 1 Ga. 418, 44 AmD 665; 
Hypes v. Griffin, 89 Ill. 134, 31 AmR 
71; Akron Second Nat. Bank v. Mid- 
land Steel Co., 155 Ind. 581, 58 NE 
833, 52 LRA 307; Kean v. Davis, 21 
N. J. L. 683. 47 AmD 182; Moore v. 
McClure, 8 Hun (N. Y.) 557; Hicks v. 


Lis, Dex. 


'Hinde, 9 Barb. (N. Y.) 528; Roberts 
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show in what character he acted.?? But where the 
legal effect of an instrument is to bind the officers 
by whom it is signed alone, and the name of the 
corporation does not appear on the instrument in 
such a way as to render it doubtful from the paper 
itself whether the corporation or the officers were 
intended to be bound, parol evidence is not admis- 
sible to show that the officers acted only in their 
official capacity,** and the same rule applies to an 
obligation signed by a fiduciary *° or public officer.*® 
LRA 5338; Gardner vy. Cooper, 9 Kan. } v. Austin, 5 Whart. (Pa.) 


313. 

34. Ala.—Moragne v. Richmond 
Liocomotive, etc., Works, 124 Ala. 
537, 27 S 240. 

Cal.—Richardson v. Scott River 
Water, etc., Co., 22 Cal. 150. 

Ga.—Carr v. Louisville, ete. R. 
Co., 141 Ga. 219, 80 SE 716. 

Ill—Hypes v. Griffin, §9 Ill. 134, 


31 AmR 71; Powers v. Briggs, 79 Ill. 
493, 22 AmR 175; Haines v. Nance, 
52 Ill. A. 406. 
Ind.—Prescott v. Hixon, 22 Ind. A. 
139, 53 NE 391, 72 AmSR 294. 
Kan.—Merrill v. Young, 5 Kan. A. 
OL Atl peep 8. 
Me.—Sturdivant v. Hull, 59 Me. 
172, 8 AmR 409. 
N. J.—Scheneck v. Spring Lake 
Beach Impr. Co., 47 N. J. Eq. 44, 19 
A 881. 
N. Y.—Anderson v. 43 
Mise. 384, 87 NYS 449. 
Okl.—Weagant v. Camden, 37 Okl. 
508, 132 P 487. ; 
Or.—Pomeroy First Nat. Bank v. 
McCullough, 50 Or. 518, 93 P 366, 12 
AmSR 755, 17 LRANS 1105. 


Conner, 


Pa.—Crelier v. Mackey, 243 Pa. 
3638,, 90..A 158. 
Va.—Fentress v. Steele, 110 Va. 


578, 66 SE 870 [rev on other grounds 
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Wash.—Costello v. Bridges, 81 


Wash, 192, 142 P 687, LRA1915A 863; 
Way v. Lyric Theater Co., 79 Wash. 
275, 140 P 320;-Toon v. McCaw, 74 
Wash. 335, 133 P' 469, LRA1915A 590. 

W. Va.—Clark v. Talbott, 72 W. 
Va. 46, 77 SE 523, 44 LRANS 73. 

Man.—Lindsay-Walker, Ltd. Vv. 
Hilson, 26 Man. 206. 

Sask.—Currie v. R. M. of Wreford, 
LOUSask. eee EEG 

{a] Conflicting authorities—It is 
to be noted that, while the principles 
set forth in the text are well settled 
and supported, there is the usual 
lack of uniformity in the application 
thereof to particular states of facts; 
and several of the cases cited in the 
preceding note are, when the instru- 
ment in question is looked at, diffi- 
cult to distinguish from the cases 
cited in this note. 

35. Cal.—Conner vy. Clark, 12 Cal. 
168, 73 AmD 529. 

Ga.—Woodward vy. Harris, 138 Ga. 
751, 76 SE 49. 

N. Y.—American Surety Co. v. Mc- 
Dermott, 5 Mise. 298, 25 NYS 467 
{aff 9 Mise. 132, 29 NYS 76}. 

Okl.—Cohee v. Turner, 37 Okl. 778, 
1382 P) 1082, 

Tex.—Abney v. Citizens’ Nat. Bank, 
(Civy Ac) °152) SW) 73.4: 

[a] Where a receiver executes a 
bond binding him personally to in- 
demnify his surety on an undertak- 
ing for costs in an action brought 
by him as receiver, he cannot show 
by parol that the bond was not a 
personal obligation. American Sure- 
ty Co. v. McDermott, 5 Mise. 298, 25 
NYS 467 [aff 9 Misc. 123, 29’ NYS. 76]. 

[b] Where the maker of a note 
adds the word “trustee” to his sig- 
nature, parol evidence is inadmissi- 
ble to show an agreement at the time 
of the execution of the note that the 
maker was not to be personally lia- 
ble, “ut that it was to be paid out 
of a fund of which he was trustee. 
Ponnen v. Clark, 12 Cal. 168, 73 AmD 

29. 

36. Costello v. Bridges, 81 Wash. 
192, 142 P 687, LRA1915A 858. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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_ [§ 1650] (2) Bills and Notes. Parol evidence ; as the note of the corporation,** at least as be- 


is not ordinarily admissible to show that one signed 
a note in a representative capacity,** such as agent 38 
or trustee,*° even though he added such designation 
It has also been held that a note 
reading, ‘‘We promise to pay,’’ and signed with the 
name of a corporation and the names of its officers 
with the addition of their respective official designa- 
tions cannot be shown to be the obligation of the 
c But where from the face of a note it 
is doubtful whether the party making it acted for 
himself or for another, parol evidence is admissible 
to show the character of the transaction,*! at least 


to his signature. 


corporation.*° 


as between the original parties.‘2 


eases which hold that in an action on a note pur- 
porting to have been executed by corporate offi- 
cers, extrinsic evidence is admissible to show that 


they executed such note in their 


37. Ill.—Hypes v. Griffin, 89 Ill. 
134, 31 AmR 71; Decowski v. Gra- 
barski, 181 Ill. A. 279. 

Ind.—Hiatt v. Simpson, 8 Ind. 256. 


Kan.—Lonnon v. Batchman, 103 
Kan. 266, 173 P 415. 

Ky.—Megibben v. Shawhan, 10 
KyL 407. 

Mass.—Stackpole v. Arnold, 411 


Mass. 27, 6 AmD 150. 4 

Mich.—Ccoper v. Sonk, 201 Mich. 
655, 167 NW 842. 

Mo.—Sparks v. Dispatch Transfer 
‘Co., 104 Mo. 531, 15 SW 417, 24 AmSR 
351, 12 LRA 714; Duncan vy. Kirtley, 
54 Mo. A. 655. 

N. Y.—Briggs v. Partridge, 64 N. 
We (35/4) .20 1 Am R617, 

Tex.—Gregory v. Leigh, 33 Tex. 
$13; Abney v. Citizens’ Nat. Bank, 
(Civ. A.) 152 SW 734, 73%. [cit. Cyc]. 

Vt.—Arnold v. Sprague, 34 Vt. 402. 

Eng.—Beckham vy. Drake, 9 M. & 
W. 79, 152 Reprint 35. 

[a] The reason for the rule grows 
out of the purpose which negotiable 
paper is intended to serve. Draper 
v. Massachusetts Steam Heating Co., 
5 Allen (Mass.) 338; Briggs v. Par- 
tridge, 64 N. Y. 357, 21 AmR 617; 
Beckham, v. Drake, 9 M. & W. 19. 
152 Reprint 55. 

38. See infra § 1656. 

89. Conner y. Clark, 12 Cal. 168, 73 
AmD 529; Williams v. Lafayette Sec- 
ond Nat. Bank, 83 Ind. 237. 

40. lowa.—Mathews v. Dubuque 
Mattress Co., 87 Iowa 246, 54 NW 225, 
19 LRA 676; McCandless v. Belle 
Plaine Canning Co., 78 Iowa 161, 42 
NW 635, 16 AmSR 429, 4 LRA 396; 
Heffner v. Brownell, 75 Iowa 341, 39 
NW 640. 


Me.—Rendell y. Harriman, 75 Me. 
497, 46 AmR 421. 
Mass.—Davis Vv. England, 141 


Mass. 587, 6 NE 731. 
Wash.—Way v. Lyric Theatre Co., 
79 Wash. 275, 140 P 320. 
4 OntWR 


Ont.—Kent v. Munroe, 
468. 
41. U. S.—Metcalf v. Williams, 


104 U. S. 93, 26 L. ed. 665; Alexan- 
dria Mechanics’ Bank v. Columbia 
Bank, 5 Wheat. 326, 5 L. ed. 100; 
“Shakers Soc. v. Watson, 68 Fed. 730, 
15 CCA 632. 

Ala.—Richmond Locomotive, etc., 
Works v. Moragne, 119 Ala. 80, 24 S 
834; Wetumpka, etc., R. Co. v. Bing- 
ham, 5 Ala. 657; Deshler v. Hodges, 3 
Ala. 509; Lazarus v. Shearer, 2 Ala. 
718. 

Colo.—Hager v. Rice, 4 Colo. 90, 34 
AmR 68. H 

Conn.—National Shoe, etc., Bank’s 
App., 55 Conn. 469, 12 A 646. 

Ga.—Rawlings v. Robson, 70 Ga. 
595; Macon Merchants’ Bank v. Geor- 
gia Cent. Bank, 1 Ga. 418, 44 AmD 
665. 

Tll.—La Salle Nat. Bank v. Tolu 
Rock, ete., Co., 14 Ill. A. 141. 

Ind.—Akron Second Nat. Bank v. 
Midland Steel Co., 155 Ind. 581, 58 
NE 833, 52 LRA 307. 

Towd.—Lacy v. Dubuque Lumber 


[§ 1651] 4d. 
(1) In General. 


so uncertain in 


And there are 


official capacity 


Co., 43 Iowa 510. ‘ 
Ky.—Riordan & Co. v. Thornsbury, 
178 Ky. 324, 198 SW 920. 
Ar ae apenas v. Fairfield, 30 Me. 
Md.—-Laflin, etc., Powder Co. v. 
Sinsheimer, 48 Md. 411, 30 AmR 472. 
Mass.—New England Marine Ins. 
Co. v. De Wolf, 8 Pick. 56. 
Minn.—Sanborn vy. Neal, 
126, 77 AmD 502. 
Mo.—Washington Mut. IF. Ins. Co. 
v. St. Mary’s Seminary, 52 Mo. 480; 
McClellan v. Reynolds, 49 Mo. 312; 
Smith y. Alexander, 31 Mo. 198. 
gt Benin Gerber v. Stuart, 1 Mont. 
N. J.—Kean vy. Davis, 21 N. J. L. 


4 Minn. 


ae) 47 AmD 182 [rev 20 N. J. L. 
N. Y.—Brockway vv. Allen, 17 
Wend. 40. 


Oh.—Kanawha Valley Bank v. Rob- 
inson, 7 Oh. Dec. (Reprint) 474, 3 
CinecLBul 4538. 

OkKl.—W. C. Dean Jewelry Co. v. 
Storm, 166 P 1046; Wiers v. Treese, 
2¢ j;OKL._ 774, (€8,- 117, PB) 182 [cit Cyc]. 
Ss. C—Jumper v. Commercial Bank, 
39 S. €. 296,.17 SH 980; Bickley -v. 
Commercial Bank, 39 S. C. 281, 17 
SE 977, 39 AmSR 721. 


Tex.—Traynham v. Jackson, 17 
Tex. 170, 65 AmD 152, 
Va.—Ruckman v. Lightner, 24 
Gratt. (65 Va.) 19. 

ao, RH WESSAl Ve WEOULS, al Hen Cas, 
No. 3,825, McAll. 20; Schuling v. 


Ervin, (lowa) 169 NW 686; Keidan v. 
Winegar, 95 Mich. 430, 54 NW 901, 
20. LRA 705; Martin v. Smith, 65 
Miss. 1, 3 S 33; Hardy v. Pilcher, 57 
Miss. 18, 34 AmR 432. 

43. Colo—New England Electric 
COs War SHOOK, 2.4 COlOs Alta 0,, toon 


1002. 
Ill.—Decowski v. Grabarski, 181 
TL, As. 8270.9. 


Ind.—Swarts v. Cohen, 11 Ind, A. 

20, 38 NE 536. 
Jowa.—Farmers’ Nat. Bank _ v. 
Hatcher, 176 Iowa 259, 157 NW 876. 
v. People’s Bldg. 


Minn.—Kraniger 
Soc., 60 Minn. 94, 61 NW 904; Sou- 
v. Boardman, 46 


hegan Nat. Bank 
Minn. 293, 48 NW 1116; Brunswick- 
Balke-Collender Co. v. Boutell, 45 
Minn. 21, 47 NW 261. 

Mont.—Gerber v. Stuart, 1 Mont. 
172. 
Nev.—Schaefer v. Bidwell, 9 Nev. 


209 
N. J.—Phelps v. Weber, 84 N. J. 
87 A 469; Kean vy. Davis, 21 


L. 630, 
25 Hun 


N. J. L. 683, 47 AmD 182. 
‘ N. Y.—Stearns v. Allen, 


558. 

Ss. C.—Lummus Cotton Gin Co. v. 
Cave, 109 S. C. 213, 96 SE 94. 

S. D.—Miller v. Way, 5 S. D. 468, 


59 NW 467. 

44. Bean v. Pioneer Min. Co., 66 
. 451, 6 P 86, 56 AmR 106; ‘Haz- 
lett vy. Willaume, (Fla.) 80 S_ 309; 
Benham v. Smith, 53 Kan. 495, 36 
P 997: Shaffer v. Hohenschild, 2 


Kan. A. 516, 43 P 979; Traynham v.: 117; 


tween the original parties,‘* or as against subse- 
quent holders with notice.*® 


Instruments Signed by Agents— 
It is a well stated rule that, where 


a reading of a simple contract discloses that it is 
executed for or on behalf of a principal,*® or dis- 
closes an intention to bind such principal,‘? or is 


its terms as to leave it in doubt 


whether it was intended to bind the agent or the 
principal,** parol evidence is admissible to show 
that the principal is the real party in interest and 
is therefore liable on the contract. 
much authority in favor of a still further relaxation 
of the rule against parol evidence to affect writ- 
ings, to the extent of admitting such evidence to 
charge the real principal on a simple contract where- 
in the agent appears as principal,*? even though the 


Indeed, there is 


Jackson, (15) Tex.” 170, 65° AmD 152: 

45. Kline v. Tescott Bank, 50 Kan. 
ay 31 P 688, 34 AmSR 107, 18 LRA 
a . 

46. Southern Pac. Co. vy. Von 
Schmidt Dredge Co., 118 Cal. 368, 
50 P 650; Hay v. McDonald, 21 Cal. 
A. 204,131 P%4;° Bayh" v., Hanna: 
(ind. AG) i220 NE pees larkee Ua acl 
bott,, (2. We Va. 465277 “SE F235 44 
LRANS 781. 

[a] Cashier—Where a_ written 
contract is signed by one describing 
himself as cashier, ete., parol evi- 
dence is admissible to identify the 
party against whom the obligation 
is legally chargeable. Hay v. Mc- 
Donald 2, Cal. Ane 20 sel ds ko eee 

47. Somers v. Tayloe, 22 F. Cas. 
No. 13,170, 2 Cranch C. C. 138; South- 
ern Pac. Co. v. Von Schmidt Dredge 
Co., 118 Cal. 368, 50 P 650; Burgess 
Vv. Pairbanks,33 Cally 215. 229. P 2292, 
17 AmSR 230; Bean vy. Pioneer Min. 
Co., 66 Cal. 451, 6 P 86, 68 AmD 106; 
Gilbert v. Nottingham First Presb. 
Church, 4 Oh. Dec. (Reprint) 312, 1 
ClevLRep 275. 

[a] Allusions to principal.—If a 
written contract executed by a third 
person contains allusions to defend- 
ant tending to show his interest in 
the contract, parol evidence may be 
given to charge him thereon as prin- 
cipal. Somers v. Tayloe, 22 F. Cas. 
No: 135100, 2 Cranch, C2." 138. 


48. U. S.—Harding v. Harding- 
Coor €Co.,” 218 Fed: 15, 717 fduot 
Cyc]. 

Ala.—Lutz v. Van Heynigen Bro- 
kerage Co., 75 S 284. 

Cal.—Southern Pac. Co. v. Von 
Schmidt Dredge Co., 118 Cal. 368, 


NE iE GAS 

Ga.—Burkhalter v. Perry, 127 Ga. 
438, 56 SE 631, 119 AmSR 3438. 

Ill.—Keeley Brewing Co. v. Neu- 
bauer Decorating Co., 194 Ill. 580, 62 
NE 923; ~ Ohio, ‘etc.,. R.. Co. Vv. Mid- 
dleton, 20 Ill. 629. 

Mo.—Hartzell v. Crumb, 90 Mo. 
629, 3 SW 59; Klostermann v. Loos, 
58 Mo. 290. 

Wash.—Kahlotus Grain, etc., Co. v. 
Blair, 101 Wash. 645, 172 P 818. 

49. U. S.—Salmon Falls Mfg. Co. 
v. Goddard, 14 How. 446, 14 L. ed. 
493; Boland v. Northwestern Fuel 
Co., 34 Fed. 523; Lockwood v. Coley, 
22 Fed. 192; New York, etc., Steam- 
Ship Co. vy. Harbison, 16 Fed. 688, 21 
Blatehf. 332: U. S. Bank v. Lyman, 
2 F. Cas. No. 924, 1 Blatchf. 297, 20 
hay 666 [aff 12 How 225, 13 L. ed. 
965]. 

Ariz.—Arizona L. Ins. Co. v. Lin- 
dell, 15 Ariz. 471, 140 P 60. 

Cal.—Estrella Vineyard Co. v. 
Butler, 125 Cal. 232, 57 P 980; Eddy 
v. American Amusement Co., 9 Cal. 
A. 624, 99 P 1115. 

Conn.—Merrill v. Kenyon, 48 Conn. 
314, 40 AmR 174. 

Ga.—Phinizy v. Bush, 129 Ga. 479, 
59 SE 259; Harriman v. First Bryan 
Baptist Church, 63 Ga. 186, 36 AmR 
Macon Merchants’ Bank  v. 
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contract is ‘of such a character that it must, under 
the statute of frauds, be in writing, as in such a 
case the admission of parol evidence to show that 
an additional and unnamed party is also hable on 
the instrument in no way alters, varies, or con- 
tradicts it, having the effect not of exonerating the 
agent, but merely of superadding the liability of 
But this principle cannot be car- 
ried to the extent of varying the express terms of 
the writing,>! and it has accordingly been held 


‘the principal.®° 


Georgia Cent. Bank, 1 Ga. 418, 44 
AmD 665; Fitzgerald Cotton Oil Co. 
v. Farmers’ Supply Co., 3 Ga. A. 212, 
59 SE 713. 

Ill.— Barker v. Garvey, 83 Ill. 184; 
Heywood. Bros., etc., Co. v. Andrews, 
SOT eeAne uo 5 Porter v. Day, 44 Ill. 
A. 256. 

Jowa.—Bryan vy. Brazil, 52 Iowa 
850, 3 NW 117; Davison v. Daven- 
port Gaslight, etc., Co., 24 Iowa 419. 

ian:-—New, -Viork ia. 9. Ins«* Co.) Vv. 
Martindale, 75 Kan. 142, 88 P 559, 
121 AmSR 362, 21 LRANS 1045, 12 
AnnCas 677; Edwards _ v. Gilde- 
meister, 61 Kan. 141, 39 P 259; Nutt 
v. Humphrey, 32 Kan. 100, 3 P 787; 
Wolfley v. Rising, 12 Kan. 535; But- 
ler v. Kaulback, 8 Kan. 668. 

La.—Bernheim vy. Pessou, 143 La. 
609, 79 S 23 [dist Hoffman v. Acker- 
man, 110 tua. 1070, 35 S'. 293. 

Md.—Oelrichs v. Ford, 21 Md. 489. 

Mass.—Tobin v. Larkin, 183 Mass. 
389, 67 NE 340; White v. Dahlquist 
Mfg. Co., 179 Mass. 427, 60 NE 791; 
Crawford v. Moran, 168 Mass. 446, 47 
NE 132; Byington v. Simpson, 134 
Mass. 169, 45 AmR 314; Welch v. 
Goodwin, 123 Mass. 71, 25 AmR 24; 
St. Louis Exch. Bank v. Rice, 107 
Mass. 37, 9 AmR 1; Lerned v. Johns, 
9 Allen 419; Williams v. Robbins, 16 
Gray 77, 77 AmD 396. 

Minn.—Wm. Lindeke Land Co. v. 
Levy, 76 Minn. 364, 
Rowell v. Oleson, 
NW 227]. 


32 Minn. 288, 20 


Mo.—Weber v. Collins, 139 Mo. 
501, 41 SW 249; Ferris v. Thaw, 72 
Mo. 446; Higgins v. Dellinger, 22 Mo. 
397; Mantz v. Maguire, 52 Mo. A. 136. 

Nebr.—-Webster v. Wray, 19 Nebr. 


558, 27 NW 644, 56 AmR 754, 

N. H.—Chandler v. Coe, 54 N. H. 
561. 

N. J.—Kean.v. Davis, 21 N. J. L. 


683i Aue AMD 182) [rev i20° IN. dij. 
425]; Borcherling vy. Katz, 37 N. J. 
Eq. 150. 

N. Y.—Brady v.-Nally,. 151 N.. Y. 
258, 45 NE 547 [rev 8 .Misc. 9, 28 
NYS 64]; Nicoll v. Burke, 78 N. ae 
580, 8 AbbNCas 213; Pierson v. At- 
lantic Nat. Bank, 77 N. Y. 304; Holt 
v. Ross, 54 N. Y. 472, 18 AmR 615; 
Coleman v. Elmira First Nat. Bank, 
53 aN. VY. 8883). Morrill wv. C.-T. Segar 
Mfg. Co., 32 Hun 543; Masterson v. 
Boyce, 29 Hun 456; Stewart v. Fenly, 
10 NYLegObs 40. 

N. C.—Neaves v. North State Min. 
Co.; 90,.N:..C: 412, 4% AmR, 6289. 

Oh.—Anderton v. Shoup, 17 Oh. St. 
125"Wilson, wv.) .Bailey, 12) Oh. ‘Dec. 
(Reprint) 88, 1 Handy 177. 

Or.—Smith v. Campbell, 85 Or. 420, 
166 P 546; Alvord vy. Banfield, 85 Or. 
49, 166 P 549; Anderson v. Portland 
Flouring Mills Co., 37 Or. 4838, 60 P 
839, 82 AmSR 771, 50 LRA. 235. 

R. I.—Battey v. Lunt, 30 R. I. 1, 
73 A 353, 136 AmSR 926. 

S. C.—Wharton v. Tolbert, 84 S. C. 


197, 65 SH 1056; Bacon v. Sondley, 
34 Sac. E542, 51 Amb 646: 
Vt.—Baldwin v. Leonard, 389 Vt. 
260, 94 AmD 324. 
Va.—Waddill v. Sebree, 88 Va. 


1012, 14 SE 849, 29 AmSR 766. 
Wash.—Kennewick First Nat. Bank 
v. Conway, 87 Wash. 506, 151 P 1129; 
Belt v. Washington Water Power Co., 
24 Wash. 387, 64 P 525; Brewster v. 
Baxter, 2 Wash. T. 135, 3 P 844. 
umn ia iy aes Vv. MeMillan, 42 Wis. 


79 NW 314 [overr, 
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fore liable. 
[§ 1652] 
Sue. 


Eng.—Irvine v. Watson, 5 Q. B. D. 
414; Beckman v. Drake, 9 M. & W. 
79, 152 Reprint 35; Wilson v. Hart, 
7 Taunt. 295, 2 HCL 370, 129 Reprint 
118. 

Ont.—Morgan vy. Johnson, 4 Dom 
LR 648, 8 OntWN 1526, 22 OntWR 
868. 

This rule is “as well settled ais 
any part of the law of agency.’ 
ington v. Simpson, 134 Mass. 169, 45 
AmR 314 

[a] “This evidence in no way con- 
tradicts the written agreement. It 
does not deny that it is binding on 
those whom, on the face of it, it pur- 
ports to bind, but shews that it also 
binds another, by reason that the act 
of the agent, in signing the agree- 
ment, in pursuance of his authority, 
is in law the act of. the principal.” 
Higgins v. Senior, 8 M. & W. 834, 151 
Reprint 1278, 1282. 

{b] The rule in regard to written 
contracts not negotiable is that parol 
evidence is admissible to show that 
they were executed in the business 
of the principal, and with intent to 
bind him, although ‘signed in the 
name of the agent alone. Texas 
Hand) “ete. 'Co./ v.~Carrollts 63) Rex: 
48; Butler v. Merchant, (Tex. Civ. 
A.) 27 “SW 193. 

{c] Although it involves proof of 
the ownership of a vessel, parol evi- 
dence is admissible to show for whom 


an agent failing to disclose his prin- | 


cipal acted in making a simple con- 
tract. Harriman y. First Bryan Bap- 
Stay Newee 63 Ga. 186, 36 AmR 117. 
may be shown by parol. Le Grand 
Co. v. Richman, 82 N, J. Eq. 481, 91 
A 123. 
fe] 
tween a contractor and the rector of 
a church for work and materials in 
the construction of a church build- 
ing may be shown by parol to have 
been made by the rector as the 
agent of the church corporation, so 
as to make it liable thereon. Kelly 
v. St. Michael’s Roman Catholic 
Sead 148 App. Div. 767, 133 NYS 

[f] Action between principal and 
agent.—When an agent contracts in 
his own name, disclosing no. princi- 
pal, parol evidence is admissible to 
charge the principal in an action be- 
tween principal and agent. Whit- 
lock v. Hicks, 75 Ill. 460. 

[g] When a principal is known 
to the party dealing with the agent 
and such party accepts a written 
contract of the agent, which in no 
way purports to bind or to be in be- 
half of the principal, but on behalf 
of the agent alone, such party is 
bound to look to the agent, and can- 
not maintain an action against the 
principal on such contract; and parol 
evidence is not admissible to change 
the legal effect of such contract so 
as to make it a contract of the prin- 
cipal. Chanler v. Coe, 54 N. H. 561; 
Post v. Kinney, 7 Oh. Dec. (Reprint) 
439, 2 CincLBul 118. 

{h] Principal secretly disclosed. 
—wWhere the agent, in violation of 
the instructions of his principal, dis- 
closes the latter, being unable to 
make the contract on his own ac- 
count, and thereafter the contract in 
his name is accepted by the other 
party, this is not an election to deal 
with and on the credit of the agent, 


The authority of the agent | 


A contract not under seal be-. 


| 


[§§ 1651-1652 


that, if a contract purports ‘to be executed by one 
in his own behalf,®? or shows without ambiguity 
that the one so executing, although an agent, binds 
himself as principal,®* parol evidence is inadmissible 
to show that the agent acted for his principal in 
making the contract, and that the latter is there- 


(2) Evidence to Enable Principal to 
Where there is nothire to define the character 
of the contracting party to a simple contract, he 


and parol evidence is admissible to 
charge the principal. Calder v.-Do- 


bell, L..R. 6 C. BP. 486, 2-ERC 457. 
50. U. S.—Ford v. Williams, 21 
How. 287, 16 L. ed. 36; Exchange 


ae y. Hubbard, 62 Fed. 112, 10 CCA 

Pi Sa Niece T v. Heckard, 189 Ill. 
239, 59 NE 569. 

Ka ee v. Hubbard, 75 Kan. 
1, 88 P 529, 121 AmSR 352, 8 LRANS. 
733, 12 AnnCas 485. 

Mass.—Byington vy. Simpson, 134 
Mass. 169, 45 AmR 314; National L. 
Ins. Co. v. Allen, 116 Mass. 398; 
Negus v. Simpson, 99 Mass. 388; 
Hunter v. Giddings, 97 Mass. 41, 93. 
AmD 54; Lerned vy. Johns, 9 Allen 
419; Huntington v. Knox, 7 Cush. 
371; Eastern R. Co. v. Benedict, 5. 
Gray 561, 66 AmD 384. 

Minn.—Wm. Lindeke Land Co. v.. 
Levy, 76 Minn. 364, 79 NW 314. 

Mo.—Weber v. Collins, 139 Mo. 501) 
41 SW 249; Haubelt v. Rea, ete., Mill 


Co., 77 Mo. A. 672; Mantz v. Ma+ 
guire, 52 Mo. A. 136. 
wee H.—Chandler y. Coe, 54 N. H. 
5 

N. J.—Borcherling v. Katz, 37 
NYS. Haei50: 

N. Y.—City Trust, ete, Co. vw. 


American Brewing Co., 182 N. Y. 285, 
74 NE 948; Jessup v. Steurer, 75 
N. Y. 613; Briggs v. Partridge, 64 
N. Y. 357, 21, AmR 617; Coleman. v. 
Elmira First Nat. Bank, 53 N.Y. 
388; Barry v. Ransom, 12 N. ¥. 462: 
Gates v. Brower, 9 N. Y. 205, 59 AmD: 
530; City Trust, etc., Co. v. Ameri- 
can Brewing Co., 70 App. Div. 511, 
75 NYS 140 [aff 174 N. Y. 486, 67 
NE 62]; Stewart v. Fenly, 10 NY Leg 
Obs 40. 

Pa.—Brodhead v. Reinbold, 200 Pa. 
618, 50 A 229, 86 AmSR 735; Hub- 
bert v. Borden, 6 Whart. 79. 

Va.—Waddill v. Sebree, 88 Var 
1012, 14 SE 849, 29 AmSR 766. 

Eng.— Higgins v. Senior, 8 M. & 
W. 834, 151 Reprint 1278; Trueman 
v. Loder, 11 A. & E. 589, 39 ECT: 319, 
113 Reprint 539. 

Ont.—Maybury v. O’Brien, 25 Ont. 
L. 229, 20 OntWR 683 

51. Western Sugar Refining Co. v. 
pwede Swiss F. Ins. Co., 163 Fed. 

[a] Tlustration—Where an . in- 
surance policy provided that its capi- 
tal stock and funds should alone be 
answerable to the demands thereon, 
and that no member or stockholder 
should be liable beyond ‘the shares 
of his capital stock, or funds of the 
company, insured could not recover 
against defendant, another insurance 
company, under the rule permitting 
one party to a written contract to 
sue an undisclosed principal, that 
rulé not permitting the express terms 
of a writing to be varied by parol. 
Western Sugar Refining Co. v. Hel- 
vetia Swiss F. Ins. Co.,.163 Fed. 644. 

52. Davison vy. Davenport Gas- 
light, etc., Co., 24 Iowa 419; Harkins 
v. Edwards, 1 Iowa 426; Williams v. 
Journal Printing Co., 43 Minn. 537, 
45 NW 11338; Rowell v. Oleson, 32 
Minn. 288, 20 NW 227; Haves v. Kee-~ 
ton, 196 Mo. A. 424, 193 SW _ 629; 
Meyer v. Redmond, 205 N. Y: 478, 98 
NE 906, 41 LRANS 675. 

53. Vail v. Northwestern Mut. 
L. Ins. Co., 192 Th. 567, 61 NE: 651; 
Rapid Safety Filter Co. vy. Lautkin, 
167 NYS 376. 


For later cases, developments and changes in the law see cumulative Annotations,:same title, page and note number, 
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may be shown by parol to be the agent merely, so 
as to confer the right of suing on the principal,°4 
such evidence not contradicting the writing, but 
merely explaining the transaction.>> Parol evidence 
is also admissible to prove that the principal had 
adopted the agent’s name in the transaction of his 
business.°° But where the contracting party ex- 
pressly states himself to be ‘‘owner,’’ it is not com- 
petent to show by parol that he acted not as owner 
but.as agent for the real owner.*7 

[§ 1653] (3) Evidence to Charge Agent Per- 
sonally. Where a contract on its face is unequivo- 
eally that of a principal by the hand of his agent, 
parol evidence is inadmissible to contradict the 
plain terms of such contract by showing that it was 
intended to bind the agent personally.’’ But parol 
evidence is admissible to show a custom to charge 
an agent who fails to disclose his principal, although 
by the terms of the contract. he would not be per- 
sonally bound;®® and it has been held that where a 
public officer enters into a contract in connection 
with his office, the presumption that he did not in- 
tend to bind himself personally may be overcome 
by parol evidence showing that such was his inten- 
tion,®° although full and clear proof is necessary.®! 

[§ 1654] (4) Evidence to lExonerate Agent 
from Liability. If a simple contract is on its face 


54 U. S.—Ford v. Williams, 21 , 418; 
How. 287, 16 L, ed. 36; Prichard v. 
Budd, 76 Fed. 710, 22 CCA 504; Dar- 
row v. H. R. Horn Produce Co., 57 
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Heffron vy. Pollard, 73 Tex. 96, 
102, 11 SW 165, 15 AmSR 764. 

“The contract clearly shows the 
relation of all the parties to it, who 
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the undertaking of the agent only, no reference 
being made to any representative capacity, or if it 
is otherwise made in a manner to bind the agent 
personally, parol evidence will not be received to 
exonerate the agent from hability thereon,®? whether 
the principal was known or unknown at the time 
the contract was executed.** But if the paper bears 
on its face some reference to a principal,®** or some 
appellation indicating representative capacity,®® 
thereby suggesting doubt as to the character in 
which defendant acted, parol evidence is admissible 
to show that the contract was in fact that of de- 
fendant’s principal and that it was so understood 
between defendant and the other contracting party. 
So too it has been held that the agent may show 
by parol, in order to relieve himself from liability 
on an apparent written agreement which if real 
would bind him on its face, that it was agreed when 
it was signed that it should not take effect as a 
contract, but that the real contract was an unwritten 
one which bound only his prineipal.*® 

Evidence in rebuttal. Parol evidence offered in 
discharge of the agent may be rebutted by evidence 
on the part of the other party that he contracted 
with the agent alone.®* 

Public agency. Where the person sought to be 
charged relies for relief on the fact that he acted as 
M. & W. 440, 150 Reprint 830. 

{a] Contract for nonexisting prin- 


cipal—Where a contract is made 
and executed on behalf of a principal 


Fed. 463. ‘ 
Ala.—Powell v. Wade, 109 Ala. 95, 
19 S 500, 55 AmSR 913. 
Cal.—Escondido Oil, ete, Co. v. 
Glaser, 144 Cal. 494, 77 P 1040. 
Mass.—St. Louis Exch. Bank v. 
Rice, -107 Mass. 37, 9 AmR 1. 
Minn.—Davidson vy. Hurty, 116 
Minn. 280, 133 NW 862, 39 LRANS 


324. 
Mo.—Briggs v. Munchon, 56 Mo. 
467; Shuetze v. Bailey, 40 Mo. 69. 


Compare Kelly v. Thuey, 102 Mo. 522, 
15 SW 62 (where it is said that the 
principle that if the contract is so 
uncertain in its terms as to leave 
it in doubt whether the principal or 
agent is to be bound, such _ uncer- 
tainty may be obviated by the pro- 
duction of parol evidence, cannot aid 
plaintiff suing on a contract executed 
‘by another as principal, and bearing 
nothing on its face to denote his 
agency for any person). 

N. J.—Smith vy. Felter, 63 N. J. L. 
30, 42 A 1053. 

N. Y.—Kilpatrick v. America West 
Africa Trading Co., 59 Misc. 180, 110 
NYS. 381. ; 

Okl.—Rankin. v. Blaine County 
Bank, 20 Okl. 68, 93 P 536, 18 LRANS 
612. 

Vt.—U. S. National Bank v. Bur- 
ton, 58 Vt. 426, 3 A 756; Rutland, 
etc., R. Co. v. Cole, 24 Vt. 33. 

' W. Va.—Deitz v. Providence-Wash- 
ington Ins. Co.,-31 W. Va. 851, 8 SE 
616, 13 AmSR 909. ‘ 

Wis.—Kirschbon v. Bonzel, 67 Wis. 
178, 29 NW 907; Weston v. McMillan, 
42 Wis. 567. 

Eng.—Schmaltz v. Avery, 16 Q. B. 
655, 71 BCL 655, 117 Reprint 1031; 
Bateman v. Phillips, 15 East 272, 104 
Reprint 847. 

55. Ford v. Williams, 21 How. 
(U. S.) 287, 6 L. ed. 36; Powell v. 
“Wade, 109 Ala. 95, 19 S 500, 55 AmSR 
‘915; Oelrichs v. Ford, 21 Md. 489; 
‘Stowell v. Eldred, 39 Wis. 614. 
Trueman vy. Loder, 11 A. & E. 
"5897 son Ol vol9, 13 — heprint 


9. 
67. Humble v. Hunter, 12 (Ae ey 
310, 64 ECL 310, 116 Reprint 885; 
Lucas v. De la Cour, 1 M. & S. 249, 
105 Reprint 93. 

58. Harkins v. Edwards, 1 Iowa 
426; McClernan y. Hall, 33 Md. 293; 
*Key v. Parnham, 6 Harr. & J. (Md.) 


was to be bound and who was not to 
be bound, and its legal effect cannot 
be varied by such evidence.” Heffron 
v. Pollard, supra. 

59. Fleet v. Murton L. R. 7 Q. B. 
126; Hutchinson v. Tatham, L. R. 
8 C. P. 482; Humfrey v. Dale, 7 E. 
& B. 266, 90 ECL 266, 119 Reprint 


1246. 
60. Copes v. Matthews, 18 Miss. 
18 Miss. 


398. 

61. Copes v. Matthews, 

3898; Hodges v. Runyan, 30 Mo. 491; 
Hall v. Lauderdale, 46 N. Y. 70; Cook 
v. Irwin, 5 Serg. & R. (Pa.) 492, 9 
AmD 397. 

62. U. S.—Nash v. Towne, 5, Wall. 
689, 18 L. ed. 527; Prichard v. Budd, 
76 Fed. 710, 22 CCA 504. 

89 Tll. 134, 


Tll.—Hypes vy. Griffin, 
31 AmR 71. 
Ind.—Hiatt v. Simpson, 8 Ind. 256. 


Ky.—Megibben y. Shawhan, 10 
Kyl. 407. 
: La.—Fluker vy. Kent, 27 La. Ann. 
Me 

Mass.—Stackpole y. Arnold, i1 
Mass. 27, 6 AmD 150. 

Mo.—Schell y. Stephens, 50 Mo. 
375; Haskett v. Unsell, 181 Mo. A. 


480, 164 SW 651. 

Nebr.—Martin v. Hutton, 90 Nebr. 
34, 37, 182 NW 727, 36 LRANS 602 
[eit Cye]. 

N. H.—Chandler v. Coe, 54 N. H. 
561. 


N. J.—Kean v. Davis, 21 N. J. L. 
683, 47 AmD 182. 

N. Y.—Babbett v. Young, 51 N. Y. 
238; Squier v. Norris, 1 Lans. 282; 
Mills v. Hunt, 20 Wend. 431. 

Oh.—Collins v. Buckeye State Ins. 
Go, 17 On St-215, 93 Amp) 612. 

R. I.—Anthony v. Comstock, 1 R. I. 
454. 

Tex.—Heffron v. Pollard, 73 Tex. 
96, 11 SW 165, 15 AmSR 764. 


W. Va.—Clark v.. Talbott, 72 W. 
Va. 46, 50, 77 SE 523, 44 LRANS 
731 [quot Cyc]. : 

Wis.—Cream. City Glass. Co.’ y, 


Friedlander, 84 Wis. 53, 54 NW. 28, 
86 AmSR 895, 21 LRA 1385; Stowell 
v. Eldred, 39 Wis. 614. 

Eng.—Jones v. Littledale, 6 A. & 
EB. 486, 33 ECL 265, 112 Reprint 186; 
Thomson y. Davenport, 9 B. & C. 
78, 17 ECL, 45, 109 Reprint 30; Hig- 
gins v. Senior, 8 M. & W. 834, 151 
Reprint 1278; Magee v, Atkinson, 2 


having no potential, existence, parol 
evidence is not admissible to show 
that there was no intention to bind 
the agent personally. Kelner vy. Bax- 
Cer, tev 2a Crp beat 

[b] Where mistake not alleged.— 
No error or mistake in executing 
the contract being alleged in the 
answer, parol evidence by defendant 
to exonerate himself from) liability 
on the ground of agency is inadmis- 
sible. Flunker vy. Kent, 27 La, Ann. 


37. 
63. U. S.—Nash v. Towne, 5 Wall. 
689, 18 L. ed. 527. 
Ill.—Hypes vy. Griffin, 89 Ill. 134, 
31 AmR 71. 
Iowa.—Bryan y. Brazil, 
350, 3..NW_ 117. 
N. H.—Chandler v. Coe, 54 N. H. 


52. Iowa 


ee 

N. J.—Kean v. Davis, 21 N. J. L. 
vere 47 AmD 182 [rev’20 N. J.D: 
425]. 


N. Y.—Babbett v, Young, 51 N. Y. 
238 [aff 51 Barb. 466]. 

W. Va.—Clark v. Talbott, 72 W. 
Va. 46, 50, 77 SE 523, 44 LRANS 731 
[quot Cyc]. 


Wis.—Cream City Glass Co. v. 
Friedland, 84 Wis. 53, 54° NW 28, 
36 AmR 895, 21 LRA 135. 

Eng.—Jones y. Littledale, 6 A. & 


E. 486, 33. HCL 265, 112 Reprint 186; 
Thomson v. Davenport, 9 B. & C. 78, 
17 ECL 45, 119 Reprint 30; Higgins 
v. Senior, 8 M. & W. 834, 151 Reprint 
1278. 


64. Armstrong v. Andrews, 109 
Mich. 537, 67 NW 567; Clark v. Tal- 
dott 72), -W... Wade AG.) 50077, SE B23, 
44 LRANS 731 [quot Cyc]. 

65. Deering v. Thom, 29 Minn. 
120, 12 NW 350; Smith vy. Alexander, 
31 Mo. 193; Schaefer v. Bidwell, 9 
Nev. 209; Kean v. Davis, 21 N. J. L. 
683, 47 AmD 182. 

{a] Purpose for evidence.—The 
evidence is received to prove that in 
fact the agent never incurred a per- 
sonal liability, not to discharge him 
from a personal liability which he 
has assumed; to prove who is the 
real party to the instrument, not to 
aid in its construction. Kean v, 
Davis, 21 N. J. L. 688, 47 AmD 182. 

66.. Rogers v. Hadley, 2 H. & C. 
227, 159 Reprint 94. 

67. Barclay v. Pursley, 110 Pa, 13, 
205 An ak: 
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a public agent or officer, parol evidence is admis- 
sible to show whether he was a ‘public or private 
agent,®® or was acting individually or as a public 


officer.®? 
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sue. 


68. Ogden v. Raymond, 22 Conn. 
379, 58 AmD 429; Scott v. Detroit 
Young Men’s Soc., 1 Dougl. (Mich.) 
i). 


69. Ghent v. Adams, 2 Ga. 214; 
Walker v. Christian, 21 Gratt. (62 
Vas) 291, 

70. Stierle v. Kaiser, 45 La. Ann. 


580, 12 S 839; Borecherling v. Katz, 
87 N. J. Ba. 250; Tuthill v. Wilson, 
90) ON.) WY! 9423") Lincoln vy; Crandell, 
21 Wend. (N. Y.) 101; Providence v. 
Miller, 11, R.. 1. 272,623 AmR. 453. 

71. Stierle v. Kaiser, 45 La, Ann. 
580, 12 S 839; Platt v. Cathell, 3 Den. 
(N. Y.) 604; Lincoln vy, Crandell, 21 
Wend. (N. Y.) 101; Delius v. Caw- 
thorn, 13_N-. C,, 905 Wallace v. Lang- 
ston, 52 0S..C. 133, 29 SE 552. 

[a] In the absence of fraud, parol 
evidence is inadmissible to exonerate 
from liability, on the ground of 
agency, one signing an instrument 
under seal and using therein apt 
words to bind himself. Wallace v. 
GTaneston,, 52S. C., 133,29 SH 552. 

72. U. S.—Gibson v. Victor Talk- 
ing Mach. Co., 232 Fed. 225, 228 [cit 


Gyicils 

Ark.—Hackney v. Butts, 41 Ark. 
393. 

Ill. Walsh v. Murphy, 167 Ill. 228, 
47. NE 354; Stobie v. Dills, 62 I11. 
432. 

Me.—WNobleboro y. Clark, 68 Me. 
87, 28 AmR 22. 

N. J.—Borecherling v. Katz, 37 
N. J. Eq. 150. 

N. Y.—De Remer vy. Brown, 165 
N. Y. 410, 59 NE 129: [aff 36 App. 
Div. °634,..5)>, NYS BS6dde -Puthill ve 
Wilson, 90 N. Y. 423; Stanton v. 


Granger, 125 App. Div. 174, 109 NYS 


134 [att 193. No Y. 656 mem. 387 NE 
1127 mem]; Blanchard y. Archer, 93 
App. Div. 459, 87 NYS 665; Farrar 
ve, luee, LO, ADD. a Divese 130; 41 NYS 
672; Squier v. Norris, 1 Lans, 282; 
Willis v. Bellamy, 52 N. Y. Super. 
873; Simpson v. New York, etc., R. 
Go, 5LENe.M. Supers419; 

alte C.—Delius v. Cawthorn, 13 N. C. 


R. I.—Providence y. Miller, 11 R. I. 
272, 23 AmR 453. 

S. D.—Schriner v. Dickinson, 20 
S. D. 433, 107 NW 536. 

Tex.—Sanger v. Warren, 91 Tex. 


472, 44 SW 477, 66 AmSR 913. 
Eng.—Beckham v. Drake, 9 M. & 
W. 79, 152 Reprint 35. 
73. Schaefer v. Henkel, 75 N. Y. 


378, 7 AbbNCas 1; Briggs.v. Part- 
ridge,,.64, N. Y. )357%,, 21° AmR_ 617; 
Anderson v. Connor, 43 Misc. 384, 
87 NYS 449. 

74, Briggs v. Partridge, 64 N. Y. 
354, 221. AMR, 61 7<), Wihitehouse, Vv. 
Drisler, 37 App. Div. 525,56. NYS 95. 

75. Schaefer. vy. Henkel, 75 N. Y. 
378, 7 AbbNCas 1; Williams v. Ma- 
gee, 76 App. Div. 512, 78 NYS 559 
[afi 177 Ne Y.. 534,, .69) NEG LT33 3 
Whitehouse y. Drisler, 37 App. Div. 


under 
evidence is inadmissible to show that the nominal 
party to a contract under seal was acting as agent 
for another,’® either for the purpose of exonerating 
him from liability! or for the purpose of charg- 
ing his principal,’ or, as otherwise expressed, a 
contract under seal may not be turned into a simple 
contract of a person not in any way appearing on 
its face to be a party to or interested in it, on proof 
dehors the instrument that the nominal party was 
acting as agent of another."® either for the purpose 
of charging the principal’? or to enable him to 
Where, however, the intention of the par- 
ties to the instrument is uncertain, parol evidence 
is admissible, even in case of an instrument under 
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Seal. Parol 
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525, 56 NYS 95; Denike v. DeGraaf, 
87 Hun) 61; 33 NYS 1015 [aff (152 
N. Y. 650 mem, 47 NE 1106 mem]; 
Spencer v. Field, 10 Wend. (N. Y.) 
87; Providence v. Miller, 11 R. I. 272, 
23 AmR 453; Beckham y. Drake, 9 
M.'& W. 79, 152 Reprint 35. 

76. Shuetze vy. Bailey, 40 Mo. 69; 
Whitford y. Laidler, 94 N. Y. 145, 
46 AmR 1381; Lee vy. Fort Edward 
M. BE. Chureh;) 52 Barb:’ CN. Y.) 116. 

[a] Tllustration.— An agreement 
under seal purporting to be between 
“Kenneth Mackenzie, agent for Vol- 
ney S. Stevenson, of the first part, 
and George Bailey, of the second 
part,” concluded: ‘“‘In witness where- 
of, said parties of the first and sec- 
ond parts have hereto set their hands 
and seals. ...K. Mackenzie [L. S.], 
agent for Volney S. Stevenson. Geo. 
Bailey [L. S.].” It was held that 
the instrument was ambiguous and 
parol evidence was admissible to 
show the intent of the _ parties. 
Shuetze y. Bailey, 40 Mo. 69, 73. 

77. Simpson vy. New York, etc., R. 
Coy ob Super GN. y.) 409% Hvans Mi 
Wells, 22 Wend. (N. Y.) 324: McLeod 
v. Morrison, 66 Wash. 683, 120 P 528, 
38 LRANS 788. 

Barbre v. Goodale, 28 Or. 465, 
Otome ou Domes 
Page Vv. Lathrop, 20 Mo. 589. 
U. S.—Alexandria Mechanics’ 
v. Columbia Bank, 5 Wheat. 
326, 0. Lede 11005 Continental Nat. 
Bank v. Heilman, 81 Fed. 36 [aff 86 
Fed. 514, 30 CCA’ 232]; Shakers Soc. 
v. Watson, 68 Fed, 730, 15. CCA, 1632; 
Dessau y. Bours, 7 F. Cas. No. 3,825, 


1 McAll. 20. 
Ala.—Richmond Locomotive, etc., 
Works vy. Moranne, 119 Ala. 80, 24 


S 834; Drake vy. Flewellen, 33 Ala. 
106; Wetumpka, etc., R. Co, vy. Bing- 
ham, 5 Ala. 657; McWhorter v. 
Lewis, 4 Ala. 198; Lazarus v. 
Shearer, 2 Ala. 718. 


Cal.—Bean v. Pioneer Min. Co., 
66 Cal. 451, 6 P 86, 56 AmR 106. 
Colo.—Hager v. Rice, 4 Colo. 90, 


34 AmR 68 [overr Tannatt Vv. Rocky 

Mountain Nat. Bank, 1 Colo. 278, 9 

AmR: 156]. 

ah eee en v. Magill, 2 Conn. 
70 Ga. 


595; Cleaveland v. Stewart, 3 Ga. 
2838; Ghent vy. Adams, 2 Ga. 214; 
Macon Merchants’ Bank v. Georgia 
Cent. Bank, 1 Ga. 418, 44 AmD 665. 
Ill.—F rankland v. Johnson, 147 Ill. 
520, 35 NE 480,,37 AmSR 934: Scan- 


Ga.—Rawlings v. Robson, 


lan y. Keith, 102 Tll. 634, 40 AmR 
624; La Salle Nat. Bank v. Tolu 
Rock, SUC Os el eel lcm N eal 


Ind.—Taylor v. Angel, 162 Ind. 670, 
71 NE 49; Akron Second Nat. Bank 
v. Midland Steel. Co., 155 Ind. 581, 
58 NE 833, 52 LRA. 307. 

Iowa.—Lacy vy. Dubuque Lumber 
Co., 43 Iowa 510. 

Kan.—Western Grocer Co. y. Lack- 
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seal, to show the intention of the parties, as to 
whether the agent or principal was to be bound.’® 

Where the seal is unnecessary to the validity of 
a contract apparently executed on behalf of one 
not a party to it, it has been held that parol evi- 
dence is admissible to discharge the person actually 
signing it and to bind his principal,’? but there is 
also authority for the contrary view.7® 
(6) Negotiable Instruments. 
action between the original parties to a negotiable 
instrument, or’ those chargeable with notice, parol 
evidence is generally admissible to show the agent’s 
authority,’® or to remove a doubt and show the true 
intention of the parties, where from the whole in- 
strument it is doubtful to whom the credit was 
given, whether the doubt arises from the appearance 
of the names of both agent and principal on the 
instrument, or from other indicia of an intention 
to contract in a representative capacity.®° 


In an 


man, 75 Kan. 34, 88 P 527; Benham 
vil ‘Smith, 53. Kani 49549360 Pa 997s 
Kline v. Tescott Bank, 50 Kan. 91, 
31 P 688, 34 AmSR 107, 18 LRA 533. 
Ky.—Owings vy. Grubbs, 6-J. J. 
Marsh 31; Webb vy. Burke, 5 B. Mon. 
51. 


La.—Milligan y. Lyle, 24 La. Ann. 
144; Wolfe v. Jewétt, 19 La. 383. 

Me.—Rendell v. Harriman, 75 Me. 
497, 46 AmR 421, 


Md.—Laflin, etc., Power Co. v. Sin- 


heimer, 48 Md. 411, 30 AmR 472; 
Haile vy. Peirce, 32 Md. 327, 3 AmR 
139. 

Mass.—Shattuck y. Eastman, 12 
Alien 369. 

Minn.—Bingham y. Stewart, 13 


Minn. 106; Sanborn y. Neal, 4 Minn. 
£26, SUE Am) {5022 

Miss.—Martin v. Smith, 65 Miss. 
t 3) "SY 333" Hardy Mv.” -Pitcherageon 
Miss. 18, 34 AmR 432; Davis v. Hen- 
derson, 25 Miss. 549, 59 AmD 229. 

Mo.—Ferris v. Thaw, 72 Mo. 446; 
Klostermann y. Loos, 58 Mo. 290; 
Washington Mut. F. Ins. Co. v. St. 
Mary’s Seminary, 52 Mo. 480; Mc- 
Clellan v. Reynolds, 49 Mo. 312; Mus- 
ser v. Johnson, 42 Mo. 74, 97 AmD 
316; Shuetze v. Bailey, 40 Mo. 69; 
Smith v. Alexander, 31 Mo. 198; Page 
v. Lathrop, 20 Mo. 589; Turner v. 
Thomas, 10 Mo., A. 338. 
eRe me ron v. Stuart, 1 Mont. 

Nebr.—Western Wheeled Scraper 
Co. v. McMillen, 71 Nebr. 686, 99 
NW 512. 

Nev.—Schaefer v. Bidwell, 2 Nev. 
209; Gillig v. Lake Bigler Road Co., 
2 Nev. 214. 

N. J.—Simanton vy. Vliet, 61 N. J. 
L. 595, 40 A 595; Reeve v. Glass- 
boro... First; Nats. Bank. t64.¢N.5 Jeb: 
208, 23 A 858, 33 AmSR 675, 16 LRA 
143; Kean vy. Davis, 21 N. J. L. 683, 
47 AmD 182. 

N. Y.—Schmittler v. Simon, 114 
N. Y. 176, 21 NE 162, 11 AmSR 621; 
Newman y. Greeff, 101 N. Y. 663: 
5 NE 335; Genesee Bank vy. Patchin 
Bank, 19 N. Y. 312; Babcock v. Be- 
man, 11 N. Y. 200; Bush v. Gilmore, 
45 App. Div. 89, 61 NYS 682; Stearns 
v: Allen, 25 Hun 558; Hood vy. Hallen- 
beck, 7 Hun 3862; Hicks v. Hinde, 9 
Barb. :528% Brockway v. Allen, 17 
Wend. 40; ‘Barker v. Mechanic F. Ins. 
Cos Wend. 94, 20 AmD 707; Mott 
Vv: Hicks, 1 Cow. 5t3, 18 AmD oO 
Randall vy. Van Vechten, 19 Johns. 
60,° 10 AmD 1936 Utica. Bank VW 
Magher, 18 Johns. 341; White v. 
Skinner, 13 Johns. 307, 7 AmD 881. 

Okl.—Keokuk Falls Impr. Co. v. 
Kingsland, etc., Mfg. Co., 5 Okl. 32, 
47 P 484. 

Or.—Guthrie v. Imbrie, 12 Or. 182, 
6 P 664, 53 AmR 331. 
gpa Roberts vy. Austin, 5 Whart. 

Tex.—Traynham yv. 15 


Jackson, 
Tex. 170, 65 AmD 152. ; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, - ; 


§ 1656] 


Principal adopting agent’s name. Parol evidence 
is admissible to show that the principal has adopted 
the name of the agent, and that the intention was 


to bind the principal, 
Instrument not 


to connect it with him, extrinsic 


admissible to charge the principal or to show any 
other intent than that expressed in the instrument 
to bind the agent, although the word ‘‘agent,’’ or 
other descriptive word, is added to the signature.®? 
But by some authorities it is held that, as between 
the immediate parties to the instrument, parol evi- 
dence is admissible to show that the payee was cog- 


Va.—Richmond, ete, R. Co. v 


Snead, 19 Gratt. (60 Va.) 354, 100 
AmD 670; ‘Sarly v. Wilkinson, 9 
Gratt. (50 Va.) 68. 


[a] Instruments indicating agency. 
—(1) There was appended to a bill 
in equity a note of the following 
form: “I promise to pay Samuel H. 
Peck . (the same for expenses 
paid by him for board and education 
of Susan Breithaupt previous to her 
marriage).” The note was signed by 
the husband of S B, with the addi- 
tion to his name of the words “act- 
ing trustee.” It was held that the 
note, in the absence of extrinsic 
evidence, would prima facie impose 
a personal liability upon the hus- 
band; yet the fact that his name 
was subscribed to it with the de- 
scription of acting trustee would en- 
title him or its owner to show by 
parol evidence the consideration, in- 
tention, and purpose of the note and 
the true character of the transac- 
tion,: and, these being thus proved, 
the court of chancery would not al- 
low the sense and equity of the 
transaction to be controlled by the 
mere form of the note. Baker v. 
Gregory, 28 Ala. 544, 65 AmD 366. 
To same effect Kenyon vy. Williams, 
19 Ind. 44. (2) Where the note re- 
cited “I promise to pay,’ and was 
signed by an officer of a corporation 
in his own name, to which was added 
the title of his office and the name 
of a corporation, parol testimony was 
admitted to show to whom credit 
was given. Wyman v. Gray, 7 Harr. 


& J. (Md.) 409. (3) Where a note 
in form “I promise to pay.” was 
signed, “A, for the assignees,” it 


was held that the meaning of the 
words “for the assignees’ was a 
question for the jury, extrinsic evi- 
dence being admitted to show who 
were meant. Paige v. Stone, 10 
Metc. (Mass.) 160, 48 AmD 420. (4) 
A bill of exchange payable to “HE. & 
SnreR dt aiCo. sand «Sioned, I.) 1&5 
President E. & S. R. R. Co.,” 
been held to be ambiguous, and parol 
evidence was admitted to show the 
intent of the parties in an action 
by a bona fide holder. Kean v. 
Davis, 21 N. J. L. 683,°47 AmD 182. 
(5) Where a note was signed “J. A. 
Robson, agent for his wife,” parol 
evidence was admissible to identify 


the wife Rawlings v. Robson, 70 
Ga. 595. : 
[b] Evidence to show _ by whom 


consideration received.—“Even if it 
could be said that there were no in- 
dications suggestive of agency on the 
face of the note... evidence was 
admissible tending to prove that the 
consideration was received by 
the Pioneer Company, [the principal] 
and the credit extended to the com- 
pany alone.” Bean y. Pioneer Min. 
Co., 66 Cal. 451, 455, 6 P 86, 56 AmR 
106. 

{c] Evidence held inadmissible.— 
(1) Where an action was between the 
original parties on a note beginning 
“We promise to pay,’ and signed 
“A, and C., President and Directors 
of the P. & S. C. Co.,” it was held 
that A and C were personally liable, 
and that there was no ambiguity in 


] indicating principal. 
neither the name of the principal nor any other 
circumstance appears on the face of the instrument 
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own name with 
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nizant of all the facts, and that the intention was 
to bind the principal. 


So where the agent signs his 
descriptive words, and the instru- 


ment fails to disclose the principal, although the 


Where 


evidence is not 


the note to let in extrinsic evidence. 
Rendell y. Harriman, 75 Me. 497, 46 
AmR 421. To same effect McClure v. 
Livermore, 78 Me. 390, 6 A 11. (2) 
A note in form, “We promise to 
pay,’ and signed by several per- 
sons, with the words ‘Trustees of 
the First ... Church,” added, binds 
the signers personally, and extrinsic 
evidence is not admissible to show a 
different intent. Hayes v. Brubaker, 
65 Ind. 27. To same effect Williams 
v. Lafayette Second Nat. Bank, 83 
Ind. 237; Hills v. Bannister, 8 Cow. 
(N. Y.) 31. (3) Parol evidence was 
inadmissible in an action between the 
original parties to a note in form, 
Se promise tOLuDa Veena > a Ohler ie 
PR el reas Sin, yeoaulise obarisner 
Sturdivant vy. Hull, 59 Me. 172, 8 
AmR 409. 

81. Pease v. Pease, 35 Conn. 131, 
95 AmD 225; Barlow v. Lee Cong. 
Soc., .8 Allen (Mass.) 460; Brigham 
v. Peters, 1 Gray (Mass.) 139. 

[a] Where a draft in favor of a 
corporation is so drawn by an agent 
as to bind the corporation, parol 
evidence is admissible to show that 
the party sought to be charged con- 
stituted the corporation and was per- 
sonally liable. Fuller vy. Hooper, 2 
Gray (Mass.) 334. 

82. U. S—Dessau vy. Bours, 7 F. 
Cas. No. 3,825, McAII. 20. 

Cal.—Conner y. Clark, 12 Cal. 168, 
73 AmD 529. 

Ga.—Coaling Coal, etc. Co. v. 
Howard, 130 Ga. 807, 61 SE 987, 21 
LRANS 1051; Burkhalter v. Perry, 
127 Ga. 438, 56 SE 6281, 119 AmSR 
343; Bedell v. Scarlett, 75 Ga. 56. 
Ill.—Seanlan y. Keith, 102 Ill. 634, 
40 AmR 624. 

Ind.—Williams vy. Lafayette Second 
Nat. Bank, 83 Ind. 237; Hayes v. 
Matthews, 63 Ind. 412, 30 AmR 226; 
Kenyon y. Williams, 19 Ind. 44. 

Iowa.—McCandless vy. Belle Plaine 
Canning Co., 78 Iowa 161, 42 NW 
635, 16 AmSR 429, 4 LRA 396; Heff- 
ner v. Brownell, 75 Iowa 341, 39 NW 
640; Wing y. Glick, 56 Iowa 473, 9 
NW 384, 41 AmR 118; Thurston v. 
Mauro, 1 Greene 231. 

Kan.—New York L. Ins. Co. v. 
Martindale, 75 Kan. 142, 88 P 559, 
121 AmSR 362, 21 LRANS 1045, 12 
AnnCas 677. 

Me.—Rendell v. Harriman, 75 Me. 
497, 46 AmR 421; Sturdivant v. Hull, 
59 Me. 172, 8 AmR 409; Hancock v. 
Fairfield, 30 Me. 299. 

Mass.—Bartlett v. Hawley, 120 
Mass. 92; Brown y. Parker, 7 Allen 
337; Slawson.v. Loring, 5 Allen 340, 
81 AmD 750; Williams v. Robbins, 16 
Gray 77, 77 AmD 396; Bass v. 
O’Brien, 12 Gray 477; Bank of Brit- 
ish North America vy. Hooper, 5 Gray 
567, 66 AmD 390; Huntington v. 
Knox, 7 Cush. 871; Bedford Com- 
mercial Ins. Co. v. Covell, 8 Mete. 
422: Stackpole v. Arnold, 11 Mass. 
27,.6 AmD. 150. 

Mo.—Sparks v. Dispatch Transfer 
Co., 104 Mo. 531, 15 SW 417, 12 LRA 
714, 24 AmSR 351. . 

Nebr.—Western Wheeled Scraper 
Co. v. McMillen, 71 Nebr. 686, 99 NW 
512; Farrell v. Reed, 46 Nebr. 258, 
64 NW 959; Webster v. Wray, 19 


mere fact that descriptive words are added to the 
agent’s signature does not charge third persons 
with knowledge of any representative relation, parol 
evidence is admissible to show that the payee was 
cognizant of all the facts, that the maker was in 
fact an agent, and that the intention was to bind 
the principal,®* and that there was no consideration 
moving to him, which fact was known to the payee.*# 
And it has been held that the same rule applies 
where the holder took the paper after maturity.*> 

Admissibility to charge or discharge agent. Parol 


Nebr. 558, 27 NW 644, 56 AmR 754. 
pune H.—Savage v. Rix, 9 -N. H. 


N. M.—Luna vy. Mohr, 3 N. M. 56, 
1 P 860. 

N. Y.—Manufacturers’, etc., Bank 
v. Love, 13 App. Div. 561, 43 NYS 
812; Merchants’ Bank vy. Hayes, 7 
Hun 530; New York State Banking 
Co. v. Van Antwerp, 23 Misc. 38, 51 
NYS 653; Pentz v. Stanton, 10 Wend. 
271, 25 AmD 558. Contra Moore v. 
McClure, 8 Hun 557. 

Oh.—Robinson y. Kanawha Valley 
Bank, 44 Oh. St. 441, 8 NE 583, 58 
AmR 289: Ohio Nat. Bank v. Cook, 
38 Oh. St. 442; Collins v. Buckeye 
plate wings Con ie Onwe Ste cclowe oa 
AmD 612; Anderton y. Shoup, 17 
Oh. St. 125; Barnhisel v. Commercial 
Nat. Bank, 14 Oh. Cir. Ct. 124, 7 Oh. 
Cir. Dec. 533. 

Okl.—Keokuk Falls Impr. Co. v. 
Kingsland, etc., Mfg. Co., 5 Okl. 32, 
47 P 484. 

Vt.—Arnold v. Sprague, 34 Vt. 402. 


Va.—Early v. Wilkinson, 9 Gratt. 
G0 Vaiss. 
Wash.—Murphy y. Clarkson, 25 


Wash. 585, 66 P 51; Shuey v. Adair, 
18 .Wash. 188, 51 P 388, 68 AmSR 
879, 39 LRA 473. 

W. Va.—Clark v. Talbott, 72 W. 
Va. 46, 77 SE 523, 525, 44 LRANS 
731, Lauot ~.Cycls Rand  v. Hale. 3 
W. Va. 495, 100 AmD 761. 

{a] It is immaterial that the 
principal admitted the agency and 
the authority of the agent to sign 
the note. Brown y. Parker, 7 Allen 
(Mass.) 337. 

83. U. S—Metcalf v. Williams, 
104 U. S. 93, 26 LL. ed. 665; Lock- 
wood vy. Coley, 22 Fed. 192. 

Ga.—Phinizy v. Bush, 129 Ga. 479, 
59 SE 259; Burkhalter v. Perry, 127 
Ga. 438, 56 SE 631, 119 AmSR 343; 
Macon Merchants’ Bank y. Georgia 
Cent. Bank, 1 Ga. 418, 44 AmD 665. 

Tll—Hypes v. Griffin, 89 Ill. 134, 
Si Aon O7it. 

La.—Milligan vy. Lyle, 24 La. Ann. 
M4) hincoln. Ver Suit bap, dole ta elon. 
Wolfe v. Jowett, 10 La. 383; Krum- 
bhaar v. Ludeling, 3 Mart. 640. 

Mich.—Keidan v. Winegar, 95 
Mich. 430, 54 NW 901, 20 LRA 705. 

Nebr.—Western Wheeled Scraper 
Co. v. MeMillen, 71 Nebr. 686, 99 NW 
512. 

N. Y.—Hicks v. Hinde, 9 Barb. 528. 

Pa.—Roberts vy. Austin, 5 Whart. 
313; Miles v. O’Hara, 1 Serg. & R. 
32; Williams v. Hipple, 17 Pa. Super. 
81, 8 Del. Co. 197. 

W. Va.—cClark v. Talbott, 72 W. 
Va. 46, 77 SE 523, 525, 44 LRANS 
731 [quot Cyc]. : ‘ 

{a] Where reformation is sought 
parol evidence has been held to be 
admissible. Western Wheeled 
Scraper Co. v. McMillen, 71 Nebr. 
686, 99 NW 512. ‘ 


84 Sumwalt y. Ridgely, 20 Md. 
107; Thacher v. Dinsmore, 5 Mass. 
299. 4 AmD 61; Roberts v. Austin, 


5 Whart. (Pa.) 313; Miles v. O’Hara, 
1 Serg. & R. (Pa.) 32; Williams v. 
Hipple, 17 Pa. Super. 81. 

Action to cancel or reform instru- 
ment generally see infra § 1723. 

85. Barry y. Pike, 21 La. Ann, 221. 
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evidence is not admissible to charge the agent on 
a negotiable instrument, where. he executes it in the 
name of the principal, 86 or the face of the instru- 
ment clearly indicates that it was made on behalf of 
a principal ascertainable from the instrument,®’ or 
where the payee admits in his pleading that the 
credit was given to the principal.*§ Nor is such 
evidence admissible to discharge an agent who signs 
only his own name to a negotiable instrument,®® even 
though he deseribed himself in the body of the in- 
strument or in the signature as the agent of an- 
other,9° and the payee has notice of the agency at 
the time of the contract.®4 

Action by bona fide holder. One who takes ne- 
gotiable paper contracts with the parties appearing 
on its face, and parol evidence is not admissible 
to add a principal not so appearing.°? 

[§ 1657] e. Individual or Partnership Contract. 
Parol evidence has been held to be admissible to 
show that an instrument executed by one partner 
individually is intended as a firm obligation and is 
binding upon the firm,®? or was made for the use 
and benefit of the firm,®* especially where the instru- 
ment contains something indicating that it is more 
than a mere personal obligation.®> But it has also 
been held that where two or more individuals are 


86. Delius v. Cawthorn, 13 N. C. 


EVIDENCE 


Ill.—Scanlan vy. Keith, 102 Ill. 634, 
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partners under a firm name consisting vf their indi- 
vidual names, or indicating that there is more than 
one member, an instrument executed by one part- 
ner in his individual name alone cannot be shown; 
for the purpose of charging the partnership, to be. 
in truth the agreement or undertaking of the: part- 
nership as such, there being nothing upon the face 
of the instrument to indicate that such is the ease.°? 
It may be shown by parol that the name of an in- 
dividual appearing as a party to an instrument is a 
partnership name,** and that the contract or obliga- 
tion is that of the firm;°* and similarly where several 
persons have formed a partnership but have not 
adopted any firm name, and one of them has made 
a contract in his own name with a person who knows 


che is acting for the firm, parol-evidence is admis- 


sible to bind the firm on such contract.®® Where an 
instrument is executed by several persons, it is com- 
petent to show by parol, when properly pleaded, that 
such persons composed a partnership and that they 
executed the instrument as a firm obligation,! or 
that the transaction was a partnership one and for 
the benefit of the firm.2 Where the title to land 
purchased by the members of a firm is taken in the 
individual names of the persons composing the firm, 
parol evidence is admissible to show that the lands 


N. Y.—Casco Nat. Bank vy. Clark, 


90; Liebscher v. Kraus, 74 Wis. 387, 
43 NW 166, 17 AmSR 171, 5 LRA 
496.- 

87. Falk v. Moebs, 127 U. S. 597, 
8 SCt 1319, 32 L. ed. 266; McClernan 
v. Hall, 33 Md. 293. 

88. University Bank vy. Hamilton, 


78 Ga. 312. 
89. Cal.—Hay v. McDonald, 33 
Cats, Aa 72 iGom 030) ; 
Colo—Hager v. Rice, 4 Colo. 90, 


384 AmR 68; Heaton v. Myers, 4 Colo. 
59; Tannatt v. Rocky Mountain Nat. 
Bank, 1 Colo. 278, 9 AmR 156. 

Ga.—Bedell v. Searlett, 75 Ga. 56. 

Ind.—Kenyon. v. Williams, 19 Ind. 
44, 

Iowa.—Junge v. Bowman, 72 Iowa 
648, 34 NW 612. 

La.—Bogan y. Calhoun, 19 La. Ann. 
472. 

Mass.—Bartlett v. Hawley, 120 
Mass. 92; Slawson v. Loring, 5 Al- 
len 340, 81 AmD 750; Williams v. 
Robbins, 16 Gray 77, 77 AmD 396; 
Bank of British North America vy. 
Hooper, 5 Gray 567, 66 AmD_ 390; 
Fuller v. Hooper, 3 Gray 334; Taber 
vy. Cannon, 8 Metc. 456. 

Nebr.—Webster v. Wray, 19 Nebr. 
558, 27 NW. 644, 56 AmR 754. 

N. Y.—Ranger vy. Thalmann, 84 App. 
Div. 341, 82 NYS 846 [aff 178 N. Y. 
574 mem, 70 NE 1108 mem]; Phelps 
v. Borland, 30 Hun 362 [aff 103 N. Y. 
_406, 9 NE 307, 57 AmR 755]; Pentz v. 
Stanton, 10 Wend. 271,25 AmD 558. 

Oh.—Collins v. Buckeye State Ins. 
Cos clits ObiwiStye21b,4 938- Am)! 162: 
Titus vy. Kyle, 10 Oh. St. 444. 

R. I.—Manufacturers’, etc. Bank 
v. Follett, 11 R. I. 92, 23 AmR 418, 

S. C.—Jumper y. Commercial Bank, 
39 S. C. 296, 17 SE 980; Bickley v. 
Commercial Bank, 39 S. C. 281, 17 
SE. 977, 39 AmSR 721; Bulwinkle v. 
Cramer, Qieis. Co Ge” spb hi 0; Lo 
AmSR 645; Moore vy. Cooper, 28 S. C. 
Bee 80: Taylor v. McLean, 26 S. C. L. 
352. 

Tex.—Ezell v. Edwards, 2 Tex. A. 
Civ. Cas. § 767. 

Wash.—Shuey v. Adair, 18 Wash. 
ing 51 P 388, 68 AmSR 879, 39 LRA 
47 

90. U. §.—Ford v. Williams, 21 
How. 287, 16 L. ed. 36. 

Colo.—Heaton v. Myers, 4 Colo. 

127 Ga. 


59. 

Ga.—Burkhalter v. Perry, 
438, 56 SE 631, 119 AmSR 343; Macon 
Merchants’ Bank vy. Georgia Cent. 
Bank, 1 Ga. 418, 44 AmD 665. 


40 AmR 624; Hypes vy. Griffin, 89 Tl. 
134, 31 ‘“AmR 71; Mann vy. Smyser, 
76 Ill. 365. 

Ind.—Williams y. Lafayette Second 
Nat. Bank, 83 Ind. 2387; Hayes v. 
Brubaker, 65 Ind. 27; Hayes v. Mat- 
thews, 63 Ind. 412, 30 AmR 226: 

Iowa.—Wing v. Glick, 56 Iowa 473, 
9 NW 384, 41 AmR 118, 

Me.-—Randell v. Harriman, 75 Me. 
497, 46 AmR 421; Sturdivant v. Hull, 
59 Me. 172, 8 AMR 409. 

Md.—Condon vy. Pearce, 43 Md. 83. 

Mass.—Bartlett v. Hawley, 120 
Mass. 92; Tucker Mfg. Co. v. Fair- 
banks, 98 Mass. 101; Morell v. Cod- 
ding, 4 Allen 403. 


ela ee 8 v. Spalding, 13 Mo. 
sat H.—Chandler y. Coe,'54 N. H. 


N. J.—Kean v. Davis, 21 N. J. lL. 
et 47 AmD 182 [rev 20 N. J. L. 

N. Y.—-Babbett v. Young, 51 N. Y. 
238; Phelps v. Borland, 30 Hun 362; 
Newcomb v. Clark, 1 Den. 226. 

Oh,—Collins v. Buckeye State Ins. 
Co;,. Lit Ohe St 215,93 Amb 612 > Titus 


v. Kyle, 10 Oh. St. 444. 
Okl.—Keokuk Falls Impr. Co. v. 
Kingsland: Sete, Mis: “Co:, ~b Oki. 
82, 47 P 484, - 
Pa.—Rheinhold  yv. Dertzell, 1 
Yeates 39. 


Eng.—Magee v. Atkinson, 2 M. & 
W. 440, 150 Reprint 830. 

91.. Hypes v. Griffin, 89 Ill. 134, 
81 AmR 71; Smyth v. Spalding, 13 
Mo. 529; Kean v. Davis, 21 N. J. L. 
688, 41 AmD 182 [rev 20 N. J. L. 
425]. 

92. U.S.—Cragin v. Lovell, 109 U. 
C4, (3. SCh, Lowe, ais Lie ete 903. 

Ala.—Lazarus_ V. Shearer, 2 Ala. 
718 (dictum). 

Colo.—Heaton y. Myers, 4 Colo. 59. 

Conn.—Pease v. Pease, 35 Conn. 
131, 95 AmD 225. : 


é Ga.— Bedell v. Scarlett, 75 Ga. 
6. 

Towa.—Thurston y. Mauro, 1 Greene 
231. 


Mass.—Barlow v. Lee Cong. Soc., 
8 Allen 460; Williams v. Robbins, 16 
Gray 77, 77 AmD 396; Bank. of Brit- 
ish North America y. Hooper, 5 Gray 
567, 66 AmD 390; Taber vy. Cannon, 8 
Mete. 456. 

Nebr.—Webster v. Wray, 19 Nebr. 
558, 27 NW 644, 56 AmR 754. 

Nev.—Gillig vy. Lake Bigler Road 
Co., 2 Nev. 214. 


139 N. Y. 307, 34 NE 908, 36 AmSR: 
705; Briggs v. Partridge, 64 N. Y: 
35%, 24° AmR* 6179 (dictum); De Witt 
Vv. ‘Walton, 9-N. ¥.-571;* Manufae= 
turers’, ete., Bank y. Love, 13 App. 
Div. 561, 43 NYS 812. Contra Green 
v. Skeel, 2 Hun 485. 

On.—Robinson y. Kanawha Valley 


Bank, 44 Oh. St. 441, 8 NE 583, 58 
AmR_ 829; Ohio Nat. Bank’ v. 
Cook, 38 Oh. St. 442; Anderton v: 


Shoup, 17 On, St. 125. 

Eng.—Siffkin v. Walker, 2 Campb. 
308; Emly v. Lye, 15 East 7, 104 
Reprint 746. 

93. U. S.—Mock vy. Stoddard, -177 
Fed. 611, 101 CCA 237; In re Stoddard 
Bros. Lumber Co., 169 Fed. 190 [aff 
177 Fed. 611, 101 CCA 2387]. 
igbl#-—Sneaa v. Barringer, 

Ss. C—Huguenot Mills v. Jempson, 
Gear C. 3638, 47 SE 687, 102 AmSR 

Wis.—Woolsey v. Henke, 125 Wis. 
134, 103 NW 267. 

Wy o.—Crable y. O’Connor, 21 Wyo. 
460, 133 P 376. 

[al A seal placed on a lease does 
not preclude extrinsic proof that, al- 
though signed by an individual, it 
was in fact signed on béhalf of a 
partnership of which he was a mem- 
ber. Woolsey vy. Henke, 125 Wis. 134, 
103 NW 267. 

Hutchinson v. Payton, 12 F. 
No. 6,958, 2 Cranch ‘C. C.* 3652 

95. Owings v. Trotter, 1 Bibb 
Choy york ore 

96. Osgood v. Bauder, 82 Iowa 171, 
47 NW 1001; Jones v. Phelps, 5 Mich. 


218. 

97. De Cordova v. Korte, 7 N. M. 
678, 41 P 526; Matthews Sales Co., 
Inc: v. Hutcheson, 170 App. Div. 391, 
155 NYS 1033. 

98. Daugherty v. Heckard, 89 Ilh 
A. 544 [aff 189 Tl. 239, 59 NE 569}: 
an Getchell v. Foster, 106 Mass: 

1. Mock v. Stoddard, 177 Fed. 611; 
101 CCA 287 [aff 169 Fed. 190]; In 
re Stoddard Bros. Lumber Co., 169 
Fed. 190 [aff 177 Fed. 611, 101 CCA 
237]; In re Weisenberg, 131 Fed. 
517; Davis v. Turner, 120 Fed. 605, 
56 CCA 669; Young y. Stevenson, 73 
Ark. 480, 84 SW 623; Markham v. 
Cover, 99 Mo. A. 88, 72 SW 474; El- 
Sen hha Apps «14> SPali505,8 0 fara. 

2. Teare vy. Cain, 7 Oh. Cir. Ct. 
375, 4 Oh. Cir. Dec. 643. 


1 Stew. 
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were purchased for partnership purposes and paid 
for with partnership funds,? and where land is 
purchased or held in the name of one partner, parol 
evidence is admissible to prove that the purchase 
was for the use and benefit of the firm, thus showing 
a resulting trust in favor of the firm.* 
-[§ 1658] f. Identification of Parties. 
person claims the benefit of an instrument in writ- 


3.. Leary _v. Boggs, 1 NYSt 571; 
93 


Ihmsen vy. Huston, 247 Pa. 402, 
A 601. 
[a] As between partners them- 


selves, or their heirs and personal 
representatives, where the rights of 
creditors are not involved, real es- 
tate may be shown by parol to be 
partnership property, although the 
title is in one partner only or in all 
as tenants in common. Ihmsen v. 
Huston, 247 Pa. 402, 93 A 601. 

4. lTowa.—York y. Clemens, 41 
Iowa 95, 

Kan.—Scruggs v. Russell, McC. 39. 

Minn.—Sherwood v. St. Paul, etce., 
RiaCo./ 2) Minn 127, 

-N. Y.—Fairchild v. Fairchild, 64 
N.Y. 471 [aff 5. Hun 407]. 

Pa.—Black’s App., 89 Pa. 201. 

Tex.—Kempner vy. Rosenthal, 81 
Tex. 12, 16 SW 639. 

5 U. §.—Union Pae. R.-Co. v. 
Durant, 95 U. S. 576, 24: L.- ed. 391; 
Baldwin v. Newbury Bank, 1 Wall. 
234, 17 L. ed. 534; Salmon Falls Mfg. 
Co. v. Goddard, 14 How. \446, 14 L. 
ed. 493; The Golden Rod, 197 Fed. 
$37; Daniels v. Citizens’ Ins. Co., 5 
Fed. 425, 10 Biss. 116; Babcock v. 
Pettibone, 2:F. Cas. No. 700, 12 
Blatchf. 354. 

Ala.—Milbra Ve Sloss-Sheffield 
Steel, etc., Co., 182 Ala. 622, 62 S 176, 
46 LRANS 274; Hannon v. HEspalla, 
148 Ala. 3138, 42 S-443; Mobile, etc., 
R. Co. v. Yeates, 67 Ala. 164; Walton 
v: Williams, 44 Ala. 347; Chandler v. 
Shehan, 7 Ala. 251; Mundine v. Cren- 
shaw, 3 Stew. 87. 

Ariz.—Shannon 


Copper Co. v. 


. Potter, 13 Ariz. 245, 108 P 486. 


Ark.—Lafferty v. Lafferty, 10 Ark. 
268. i 

Cal.—Taylor v. McCowen, 154 Cal. 
798, 99 P 351; Hancock v. Watson, 18 
Cal. 137: 

Ga.—Ansley v. Green, 82 Ga. 181, 
7 SE 921; Mohr v. Dillon, 80 Ga. 572, 
5 SE 770; Sykes v. McRory, 32 Ga. 
348; Walker v. Wells, 25 Ga. 141, 71 
AmD 164; Greene v. Barnwell, 11 Ga. 
282; McLamb v. Lambertson, 4 Ga. 
A. 553, 62: SE 107. 

Ill.—Malleable Iron Range Co. v. 
Pusey, 244 Ill. 184, 91 NE 51; Cum- 
berledge v. Brooks,- 235 Ill. 249, 85 
NE 197; Hogan v. Wallace, 166 Ill. 
328, 46 NE 1136; Adams Express Co. 
v: Boskowitz, 107 Ill. 660; Hedges 
v. Bowen, 83 Ill. 161; Young v. Lo- 
rain, 11 Till. 624, 52 AmD 463. 

Ind.—Akron -Second Nat. Bank v. 
Midland Steel Co., 155 Ind. 581, 58 
NE 833, 52 LRA 307. 

Iowa.—Farmers’ Nat. Bank _v. 
Hatcher, 176 Iowa 259, 157 NW 876; 
Riley v. Litchfield, 168 Iowa _187, 150 
NW 81, AnnCasi917B 172;. Harring- 
ton v. Foley, 108 Iowa 287, 79 NW 
64; Baldwin v. Hill, 97 Iowa 586, 66 
Nw 889; Johnson v. Pennell, 67 
Towa. 669, 25 NW 874; Carmichael 
v. Vandebur, 50 Iowa 651; Burnell v. 
Dunlap, 11 Iowa 446. 

‘Kan=—Atechison; ‘ete. R. Co. -Wv. 
Boyle Com. Co., 178 P 614; Van Ars- 
dale-Osborne Brokerage Co. v. Foster, 
79 Kan. 669, 100 P 480; Western 
Grocer Co. v. Lackman, 75 Kan. 34, 
88 P 527; Benham y. Smith, 53 Kan. 
495, 36 P 997; Gay v. State, 7 Kan. 
394. 

Ky.—Schuster-v. Snawder, 101 SW 
1194, -31:KyL 254; Jenkins v. Bass, 
88 Ky. 397, 11 SW 293, 10 KyL 987, 
21 AmSR 344. 

La.—Bagley’s Suce., 120 La. 922, 45 
S 942; Bell v. Western M. & F. Ins. 
Co., 5 ‘Rob. 423, 39. AmD 542. 

“Me:—Andrews v: Dyer, 81 Me. 104, 
16-A 405; Lancey v. Phonix F. Ins. 


EVIDENCE 


Where a 


Co., 56 Me. 562. 

Md.—Spencer vy. Almoney, 56 Md. 
551; Citizens’ F., etc., L. Ins. Co. of 
Wheeling v. Wallis, 23 Md. 173. 

Mass.—Gardner v. Denison, 217 
Mass. 492, 105 NE 359, 51 LRANS 
1108; Carleton v. Rugg, 149 Mass. 
550, 22 NE 55, 14 AmSR 446, 5 LRA 
193; Simpson v. Dix, 131 Mass. 179; 
Richardson vy. Boynton, 12 Allen 138, 
90 AmD 141; Shawmut Sugar Re- 
fining Co. v. Hampden Mut. Ins. Co., 
12 Gray 540; Herring v. Boston Iron 
Co., 1 Gray 134; Scanlan v. Wright, 
13 Pick. 523, 25 AmD 344. 

Mich.—Ensley vy. Coolbaugh, 160 
Mich. 299, 125 NW 279; Armstrong v. 
Andrews, 109 Mich. 537, 67 NW 567. 

Minn.—Pleins v. Wachenheimer, 
108 Minn. 342, 122 NW 166, 133 Am 


SR 451. 

Miss.—Whitworth y. Harris, 40 
Miss. 483. 

Mo.—Laclede Land, etc, Co. v. 
Murphy, 264 Mo. 523, 175 SW 183; 
Langlois v. Crawford, 59 Mo. 456; 
Williams v. Carpenter, 42 Mo. 327; 


Yantis v. Yourie, 10 Mo. 669; Marks 
v. Turner, 54 Mo. A. 650. 

Nebr.—Harlan County v. Whitney, 
ep eod hes 105, 90 NW 993, 101 AmSR 
4ine nibs v. Collins, 3 Nev. 

N. H.—Bartlett 
N. H. 364. 

N. J.—Prudential Ins. Co. of 
America v. Morris, (Ch.) 70 A 924. 

N! M.—Ellis v. Stone, 21 N. M. 
730,-158 P 480, LRAI916F 1228; De 
Cordova v.. Korte, 7 N. M. 678, 41 P 
526° Laff 171 _U. S. 638;¢29 1S@t: $354 
43 L. ed. 315]. 

N. Y.—Woolsey v. Morris, 96 N. Y. 
311; Wuertz v. Braun, 113 App. Div. 
459, 99 NYS 340; Green v. Skeel, 2 
Hun* 483, 5 Thomps. & GC. 25; Mce= 
Arthur v. Soule, 66 Barb. 423; God- 
dard v. Mallory, 52 Barb. 87; Elec- 
tric Carriage Call, ‘etc., Co. v. Her- 
man, 67 Misc. 394, 123 NYS 231; Dun- 
bar Box, etc., Co. v. Martin, 53 Misc. 
312, 103 °NYS 91; Granniss: v.°Me- 
Lean Auto Co., 117 NYS 881; Leon- 
ard v. Davenport, 58 HowPr 384; 
Burrows v. Turner, 24 Wend.-276, 35 
AmD 622; Catlett v. Pacific Ins. Co., 
1 Wend. 561. 

N. C.—Mayer v. Adrian, 77 N. C€. 
83. 

Oh.—Consolidated Coal, ete., Co. v. 
Cincinnati, éte.,. R. Co.) 9 Oh--Dec. 
(Reprint) 15, 10 CincLBul 42; Kana- 


v. Remington, 59 


‘wha Valley Bank v. Robinson, 7 Oh. 


Dec. (Reprint) 474, 3 CincLBul 453; 
Bayles v. Crossman, 5 Oh. Dee. (Re- 
print) 354, 5 AmLRec 18. 

Okl.—Bacon v. Dawson, 53 Okl. 
689, 157 P 1088; Rankin v. Blaine 
County Bank, 20 Okl. 68, 93 P 536, 
18 LRANS 512. 

Or.—La Vie v. Tooze, 43 Or. 590, 74 
P 210; Thompson v. Coffman, 15 Or. 
631, 16 P 713; Jones v. Dove, 7 Or. 
467. 

Pa.—Elkinton v. Newman, 20 Pa. 
281; Lynn v. Risberg, 2 Dall. 180, 1 
L, ed. 339; McCann/ v. McCrea, 18 
Pa. Super. 456; Reamer’s Est., 39 Pa. 

RROD Ss 
ee LT ea inmey: v. Flynn, 2 R. I. 319. 

S. C.—Barkley v. Tarrant, 20 8S. C. 
574,.47 AmR 853. 

S. D.—Salmer v. Lathrop, 10 S. D. 
216, 72 NW 570; Aultman,. etc., Co. 
vy. Gunderson, oS D. 226, 60 NW 

9, 55 AmSR i 
So cna elwer vy. Jarrett, 7 Heisk. 

06. 

: Tex.—lLeach v. Dodson, 64 Tex. 
185; Sawyer v. Boyle, 21 Tex. 28; 
Hopkins v. Upshur, 20 Tex. 89, 70 
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ing, or it is sougl:t to charge him thereunder, parol. 
evidence is admissible for the purpose of identifying 
such person as the one named in the instrument.° 
This rule is applied where two persons have the same 
name and it is uncertain which was intended ;® where 
a partnership contract has been made in the firm 
name and it does not appear who the members of 


AmD 375; Archer City First State 
Bank v. Power, (Civ. A.) 166 SW 382: 
Cobb v. Bryan, (Civ. A.) 97 SW 513; 
Brown v. Brown, (Civ. A.) 36 SW 
918; French v. Koenig, 8 Tex. Civ. 
A. 341, 27 SW 1079. 

PORE pase tag st1i3) v. Wilmorth, 2 Aik. 
Va.—Sutherland v. Gent, 116 Va. 
783, 82 SE 713. | 

Eng.—Newell v. Radford, Ll. R. 3 
C. P. 52; Trueman v. Loder, 11 A. & 
E. 589, 39 ECL 319, 113 Reprint 539; 
Shore v. Atty.-Gen., 9 Cl. & F. 355, 8 
Reprint 450; Holding v. Elliott, 5 H. 
& N. 117, 157 Reprint 1123; Higgins 
v. Senior, 8 M. & W.. 834, 151. Re- 
print 1278. 

B. C.—Newberry v. Brown, 21 B. C. 
556, 23 DomLR 627, 32 WestLR 118, 
8 WestWkly 1283 [dism app 20 B. C 
483, 20 DomLR 896]. 

Ont.—Re Woeffie, 1 DomLR 105, 3 
OntWN 518, 20 OntWR 896, ~ 

[a] Illustrations.—(1) Where the 
lawful wife and a woman who had 
cohabited with insured both claimed 
the money on a policy, which desig- 
nated the woman as beneficiary and 
which described her as wife, parol 
evidence of .the circumstances in 
which the parties lived and sur- 
rounding them when the policy was 
issued was admissible. Prudential 
Ins. Co. of America v. Morris, (N. J- 
Ch.) 70 A 924. (2) A deed to two 
persons, giving the christian name 
and surname of one, but the sur- 
name only of the other, leaving a 
blank for his christian name, does 
not vest the title in the first alone, 
but the christian, name of the other 
may be shown by evidence aliunde. 
Sutherland v. Gent, 116 Va. 783, 82 
SE 713. (3) Where a distribution 
decree following the terms of a will 
distributed certain land to A for 
life, on condition that she should econ- 
tinue to reside thereon for life, and 
if she removed permanently there- 
from, the lands should become the 
absolute property of “Albion M. Tay- 
lor of Lowell, Mass.,’’ evidence that 
no person named Albion M, Taylor 
had ever lived in Lowell, Mass., but 
that testatrix had a nephew residing 
there named Albion C. Taylor whom 
she had visited, and who was the 
person intended, was admissible to 
remove an ambiguity in the will, by 
showing that there was a person on 
whom it could operate on the termi- 
nation of the estate of the first taker. 
Taylor v. McCowen, 154 Cal. 798, 99 
2. Blaik 

{[b] A party to a decree may be 
identified by parol. Carmichael v. 
Vandebur, 50 Iowa 651. 

[ec] Appointment of public officer. 
—Parol evidence is admissible to 
show that the person acting as a 
justice of the peace under an. ap- 
pointment is the man intended by it, 
although the initial letter of the 
middle name of the appointee is 


omitted in the writing. Alexander 
v. Wilmorth, 2 Aik. (€Vt.) 413,, 
[d] Circumstantial evidence is 


admissible to identify parties to a 


deed.. French v. Koenig, 8 Tex. Civ. 
A. 341,..27 SW .1079. 

6. Ala.—Moseley v. Mastin, 37 
Ala. 216. 

Conn.—Coit v. Starkweather, 8 
Conn. 289. 


Mass.—Peabody v. Brown, 10 Gray 


45. 

N. H.—State v. Weare, 38 N. H. 
314, 

Oh.—Avery v. Stites, Wright 56. 

Wis.—Begg v. Begg, 56 Wis. 534, 
14. NW _ 602. 
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the firm are;’ or where an instrument indicating on 
its face that it is intended to be exeeuted by a eor- 
poration is signed by an officer personally.s 
also where a party has signed the wrong name or 
a fictitious name to a contract, it may be shown 
that he is the person who actually signed it.8 But 
parol evidence is not admissible to bind one by a | 
contract which he has not signed at all,’ or to bind | 
him as assignee by an instrument in which his 
name does not appear.’ Neither ean a written con- 
tract to indemnify a firm composed of two persons | 
be varied by parol evidence of a contract to indem- | 
nify another firm, composed of other persons, un- 
der the guise of identifying the real parties in in- 


terest.1? 


[§ 1659] g. Relations of Parties. The rela- | 


7. U. S—In re Weisenberg, 131 
Fed. 517. 

Ala.—Saltmarsh vy. Bower, 34 Ala. 
613; Lindsay v. Hoke, 21 Ala. 542. 

Ark.— Young v. Stevenson, 73 Ark. 
480, 84 SW 623. : 

Ky.—Geary v. Taylor, 166 Ky. 501, 
179 SW 426. 

Mich.—Coldwater Nat. Bank ev. 
Buggie, 117 Mich. 416, 75 NW 1057. 

Miss.—Richardson y. Foster, 73 
Miss. 12, 18 S 573, 55 AmSR 481. 

Mo.—MAarkham y. Cover, 99 Mo. A. 
83, 72 SW 474. 

N. M.—De Cordova v. 
N. M. 678, 41 P 526. 

S. C—Huguenot Mills v. Jempson, 
68 S. C. 3638, 47 SE 687, 102 AmSR 
673. 

Wis.—Woolsey v. Henke, Wis. 
134, 103 NW 267. 

[a] A deed made to a firm in the 
firm name instead of to the indi- 
vidual members of the firm is not 
void, but embraces a latent am- 
biguity, which may be explained and 
supplied by parol testimony. Caw- 
thon v. Stearns Culver Lumber Co., 
60 Fla. 313, 53 S 738. : 

8 U. S.—Flower v. Commercial 
Trust Co., 223 Fed. 318, 138 CCA 
580. 

Cal.—San Joaquin Valley Bank v. 


Korte, 7 


335 
iso 


Gate City Oil Co., 170 Cal. 250, 149) 


P 6557; Pacific Impr. Co. v. Jones, 
164 Cal. 260, 128 P 404; Lynch v. 
McDonald, 155 Cal. 704, 102 P 918. 
Tll.—Decowski v. Grabarski, 181 Ill. 
A. 279. But compare Reif vy. Com- 
mercial Cabinet Co., 185 Dll A. 577 
(where a person signs a contract on 
the letter head of a company in his 
own name, the fact that in writing 
the contract he used the words “we” 
and “us” does not create such an 
ambiguity that evidence of prelimi- 
nary conversation prior to and con- 
temporaneous with the execution of 
the contract is inadmissible to show 
whether the company was the real 
party to the contract). 
Kan.—Kenner v. Decatur County 


Rochdale Codp. Assoc., 87 Kan. 293, | 
123 P 739. 
N. Y—Dunbar Box, ete, Co. v. 


Martin, 53 Misc. 312, 103 NYS 91. 
Oh.—In re Metropolitan Bank, etc., 
Co., 34 Oh. Cir. Ct. 381, 1 Oh. A. 409. 
Or.—Pomeroy First Nat. Bank v. 
McCullough, 50 Or. 508, 93 P 366, 
126 AmSR 758, 17 LRANS 1105. 
[a] The provision of the Negoti- 
Bble Instruments Law that. when an 
instrument is drawn or indorsed to a 
person as “cashier” of a bank, it is 
deemed prima facie to be payable to 
the bank of which he is such officer. 
and may be negotiated by the in- 
dorsement of either the bank or the 
officer, was based on the theory that 
the qualifying word creates an am- 
biguity as to the real party intended, 
to explain which parol evidence is 
admissible; but. where a note is in- 
dorsed to N without any qualifying 
word, even if N is in fact the cashier 
ef a bank, parol evidence is not ad- 
missible to show that the bank was 


/131, 


EVIDENCE 


So | such evidenee is 


signed to show 


Pomeroy First Nat. Bank v. MeCul- 
lough, 50 Or. 508, 93 P 366, 126 Am | 
SR 758, 17 LRANS 1105. : 

{b] Conversely, a corporation 
Sued on an order signed by its presi- 
dent merely in his own name is en- 
titled to prove by parol that it was 
not the real principal. Thomas Gor- 
don Malting Co. v. Bartels Brewing 
Co., 206 N. Y. 528, 100 NE 457, 461] 
[mod 142 App. Div. 925 mem, 126 


26 

NYS 1148 mem]. ! 
9. Simons v. Marshall, 3 Greene | 
Rape v. Westcott, i8/ 

' 

} 


(lowa) 502; 
N. J. L. 245; Wuertz v. Braun, 113 
App. Div. 458, 99 NYS 340: Bachin- 
sky _v. Federal Coal, etc, Co. 78 
W. Va. 721, $30 SE 227. 

[a] Where one @ contract 
by mark and directs another to write 
his name, and the name as written 
is not the true name of the signer, 
the fact is subject to explanation. | 
Bachinsky y. Federal Coal, ete, Co., | 
78 W. Va. 721, 90 SE 227. 

10. Russeli v. Broadus 
Mills, (Ala.) 38 S 712: Chambers v. 
Brown, 63 Iowa 213, 


14 LRA 65. i 

12. Southern School Book Deposi-/ 
cay. vY. Holmes, 104 Miss. 736, 61 S$) 
13. Ala—Townley vy. Corona Coal, 
ete, Co.,°77.S ik 
Ark.—Brown vy. People’s Bank, 127 | 
Ark. 486, 192 SW 9300. i 
Ga——Trammell v. Swift_ Fertilizer | 
Works, 121 Ga. 778, 49.SE 738: 
Thompson vy. Wilkinson, 8 Ga. A. 367. 
71 SE 678. | 
Adkins, 167 i 


Ind.—Howard v. Ind. 


178. } 
Iowa.—King-Yessler Real Est. Co. 
v. Messer, 160 NW 298. 
La.—Sullivan vy. Lewis, 5 La. A. 
(Orleans) 277 


Mass.—McLaughlin v. Rice, i85 
Mass. 212, 70 NE 52, 102 AmSR 333. | 
Mich.—Dowling v. Sallioite, 83} 
Mich. 131, 47 NW 225. { 
Minn.—Pope v. Hoefs, 140 Minn. 
443. 168 NW 584. ‘ 
Mo.—Williams v. Johnston, i984} 


Mo. A. 242, 186 SW 1163; Herrick v./ 
Edwards, 106 Mo. A. 633, S1 SW 466. 
Mont.—Stanhope v. Shambow, 54/ 
Mont. 360. 170 P 752 a 
Nebr.—Frew vy. Scoular, 101 Nebr. | 
162 NW 486, LRAISITF 1065, 


} AnnCasi$18E 511; Cox v. Ellsworth, | 


$7 Nebr. 392, 150 NW 187. | 

N. J.—Hubatka v. Meyerhofer, 79/ 
N. J. L. 264, 75 A 454, | 
N. Y.—Slade v. Saunier, 133 App. | 
Div. 666, 118 NYS 278; Esselstyn vy. 
McDonald, $8 App. Div. 197, 30 NYS} 
518. 

Okl.—Threlkeld v. Steward, 24 Ol.) 
403, 103 P 630, 138 AmSR 888. 

Or.—Hotel Marion Co. v. Waters. 
77 Or. 426, 150 P 865: Hoffman vx. 
Habighorst, 49 Or. 379, 83 P 952, 91 


the party intended as the indorsee.! P 20; Hughes v. Prati, 37 Or. 45. 60 
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tion actually existing between parties to an instru- 
ment may be shown by parol, where the effeet of 


not to vary the effect of the wnt- 


ing..* For example as between the immediate par- 
ties, or at the suit of a holder with notice, the lia- 
bility of indorsers may be shown to be different from 
the order in which their names appear on the pa- 
per.** So also in actions for indemnity and econitri- 
bution, parol evidence is admitted to establish the 
relation of sureties among themselves and to the 
principal obligor, for the written imsirument is 
designed to express the undertaking and obliga- 
tion of the signers to the obligee and is not de 


their agreement or understanding 


| among themselves.** But where a written paper ap- 
pears to be a joint undertaking of all the signers, 


P 707. 

Philippine——Machan v. De In Trini- 
Gad, 3 Philippine 684. 

S. C—State v. Ceusey, 93 S C 
300. 76 SE 707. 

Tex.—Shepherd vy. Moit, (Civ. A.} 
166 SW .-128; Rusk First Nat Bank 
v. Rusk Pure ice Co., (Civ. A.) 136 

Va.—Aliphin v. Lowman, 115 V2. 


441. 79 SE 1028, AnnCasI$15A 863. 
[2] Marital relation—(1} Joint 


iSw ss. 


jgTantees may be shown to he hus- 


band and wife. McLaughlin v. Rice, 


|} 185 Mass. 212, 70 NE"52: Dowling v. 


Salliotte. 83 Mich. 131, 47 NW 225. 
«2) “Although the grantees in a 


; deed are described therein as husband 


and wiie, it may be shown by parol 


| evidence that such is not the fact~ 
| Hubatks W. Meyerhofer, 78 N. J. Ik 
| 284. 75 3 


S.—Goldman v. Goldberger, 
208 Fed. S77. 126 CCA 35. 


Ga—Camp v. Simmons, 62 Ga.. 
: 
lowa.—Preston v. Gould, 64 Iowa 


Ky.—Scott v. Doneghy. 17 B. Men. 


321. 


Md.—Rhinehart v. Schall, 69 Ma. 
352, 16 A 126. 

Mass—wWeay vy. Butterworth, 108 
ag 308; Brown v. Butler, $8 Mass 
179. 

Mich—Brewer v. Boynton, Ti 


Mich. 254, 38 NW 43: Farwell v. En- 
Mo. 


Bo The Ele ee v¥. Hanson, 42 
J.—WNational Newark Banking 
_ Sweeney, 88 N. F. L. 140, 96 
chneider v. MueHer, $2 N_ J. 

3. 81 A $63; Wilson v. Hendee, 
N. J. L. 640, 66 A 413; Holmes v. 


LL. 

469, 66 A 412, 12 AnnCas 1031: Wat- 
kins v. Kirkpatrick, 26 N. J. L. 84. 
N. ¥.—Liittle vy. Tyng, 1 NYCityCt 
309; Burkhalter vy. Pratt, 1 NY¥CityCt 


= Pa. 380. 


i?) 


) sign, 66 Mich. 600. 33 NW 734. 


Mo—State v. MeWilliams, 7 


Pa—Slack v. Kirk, 67 

Wash—Handsaker vy. Pedersen, Ti 
Wash. 218, 128 P 230. 

{s] Am accommodation drawer 
and the indorsing payee who was ac- 


| commodated may be shown to be 


joint promisors as to the accepter, 
although not so as to the holder. 
Ware v. Macon City Bank, 59 Ga. 


| $40. 


15. Ala—Summerhil! v. Tapp, 52 
Ala. 227; Mobile Branch Bank v. 
Coleman. 20 Ala. 140. 

Ark.—Vestal v. Knight, 54 Ark. 97, 
15 SW 17. ~~ 

Ky.—Edelen v. White, 6 Bush 408: 
Denton v. Lytle, 4 Bush 597: Scott 
v. Doneghy, 17 B. Mon. 32 

Sets SERS v. Randall, 53 Me. 
149. 

Mass—Weeks v. Parsons, 176 
Mass. 570, 58 NE 157: Sweet v. Mec- 
Allister, 4 AHen $353; McGee v. 
Prouty, $ Mete. 547, 43 AmD 409. 
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§§ 1659-1662] 


parol evidence is not admissible to show that some 
of the signers were parties of the first part contract- 
parties of the second part.'¢ 

[§ 1660] h. Mistake or Variance in Name. 
While there are cases supporting the rule that a 
written instrument can be reformed only in equity 
and hence that in an action or proceeding at law 
parol evidence is not admissible to show a mistake 
in the name of a party,!”7 at least where the con- 
tract 1s one which is required by law to be in writ- 
ing,** the more generally accepted view is that, at 
law as well as in equity, a mistake or variance in 
the name of a party may be shown and parol evi- 
dence admitted to show the real party intended.!® 
But parol evidence has been held not admissible to 
prove that the grantee named in a deed is not the 
one intended by the grantor;?° that a lease which 


ing with the others as 


EVIDENCE 


take.?2 
[§ 1661] 26. 


[§ 1662] 27. 


reserves rent to one person and which purports to be | 


Minn.—Metzner v. Baldwin, 11 
Minn. 150. 
Mo.—McCollum y. Boughton, 132 


Mo. 601, 30 SW 1028, 33 SW 476, 34 
SW 480, 35 LRA 480; McCune v. 


Belt, 45 Mo. 174; Leeper v. Paschal, 
70 Mo. A. 117. 
Mruscott,, )/53 


N. Y.—Thomas  v. 
Barb. 200; Artcher v. Douglass, 5 
Den. 509; Griffith v. Reed, 21 Wend. 
502, 34 AmD 267. 

N 64 N. C. 


- C.—Davis v. Morgan, 
570. 


Pa.—Ross v. Espy, 66 Pa. 481, 5 
AmR 394. 

S. C.—Sloan v. Gibbes, 56 S. C. 
480, 35 SE 408, 76 AmSR 559; Aiken 
v. Barkley, 29 S. C. L. 747, 42 AmD 
397; Anderson v. Peareson, 18 S. C. 
L. 107; Smith v. Tunno, 6 S. C. Eq. 
443, 16 AmD 617. 


Vt.—Pitkin v. Flanagan, 23 Vt. 
160, 56 AmD 61. 

W. Va.—Faulkner v. Thomas, 48 
W. Va. 148, 39 SE 915. 

Eng.—Batson vy. King, 4 H. & N. 
739, 157 Reprint 1032. 

16. Myrick v. Dame, 9 Cush. 


(Mass.) 248 [dist Carpenter v. King, 
9 Mete. (Mass.) 511, 43 AmD 405]; 
Stephenson v. Bank, 160 Mo. A. 47, 
141 SW 691. : 

17. Ala.—Flournoy v. Mims, 17 
Ala. 36; Gayle v. Hudson, 10 Ala. 116. 

Ky.—Woodyard v. Threlkeld, 1 A. 
K. Marsh. 10. 

Me.—Whitmore v. Learned, 70 Me. 
276. 

Mass.—Crawford  v. 
Cush. 418. 

N. C.—Coleman v. Crumpler, 
N. C. 508. 

18. Grant v. Naylor, 4 Cranch (U. 
S.) 224, 2 L. ed. 603; J. P. Duffy Co. 
vy. Todebush, 157 App. Div. 688, 142 
NYS 790 [aff 216 N. Y. 297, 110 NE 
625]. : i 

[a] “The leading case in this 
country is Grant v. Naylor, 4 Cranch 
(U. S.) 224, 2 L. ed. 603. In that 
case the defendant had given a writ- 
ten guaranty in the form Of; a: Jetter 
addressed to John and Joseph Nay- 
lor at Wakefield, in which the writer 
guaranteed any arrangement that his 
son Alexander might enter into with 
the firm. Suit was brought upon 
this guaranty by the firm of John 
and Jeremiah Naylor. It was proved 
that there was no firm at Wakefield 
trading under the name of John and 
Joseph Naylor, and there was other 
evidence which strongly indicated 
that the letter was intended to be 
addressed to John and Jeremiah Nay- 
lor. The Supreme Court of the 
United States held, in an _ opinion 
written by Chief Justice Marshall, 
that extrinsic evidence could not be 
received to show that the guaranty 
was intended to cover a firm other 
than the one named therein. The 
ecurt said: ‘That the letter really 
designed for John and Jeremiah Nay- 
lor cannot be doubted, but the prin- 
ciples which require that a promise 
to pay the debt of another shall be 


Spencer, 8 
13 


in writing, and which will not per- 
mit a written contract to be ex- 
plained by parol testimony, originated 
in a general and a wise policy, 
which this court cannot relax so far 
as to except from its operation cases 
within its principle.” J. . Duffy 
Co. v. Todebush, 157 App. Div. 688, 
142 NYS 790 [aff 216 N. Y. 297, 110 
NE 625]. 
19. Ala.—Lamar vy. 13 
Ala. 81. 
er eet. v. Lafferty, 10 Ark. 
Cal— Taylor v. McCowen, 154 Cal. 
798, 99 P 351; Greve v. Echo Oil Co., 
8 Cal. A. 275, 96 P 904. 
ioe cree v. Gourley, 9 Conn. 
Ga.—Hicks v. Ivey, 99 Ga. 648, 26 
SE 68; Ferrell v. Hurst, 68 Ga. 132; 
Thompson y. Hall, 67 Ga. 627; Tug- 
gle v. McMaith, 38 Ga. 648; Brooking 
v. Dearmond, 27 Ga. 58; Walker v. 
Wiellsiy 25.7Garys 141, 71 eAm Db), 164% 
Bowen v. Slaughter, 24 Ga. 338, 71 
AmD 135; Doe v. Roe, 16 Ga. 521, 
23 Ga. 383, 68 AmD 529; Meadows 
v. Barry, Ga. Dec. 80. 
Ill.—-Behrensmeyer v. Kreitz, 135 
Tll. 591, 26 NE 704; Beardstown v. 
Virginia, 81 Ill. 541; Nixon v. Cob- 
leigh, 52 Ill. 8387; Scott v. Bennett, 8 
Ill. 248; O’Connell v. Lamb, 63 I11. 
652. 


A. 

Iowa.—Riley v. Litchfield, 168 
Iowa 187, 150 NW 81, AnnCas1917B 
172; Simons vy. Marshall, 3 Greene 
502. 

La.—Robert v. Boulat, 9 La. Ann. 
29; Palangue v. Guesnon, 15 La. 311. 

Me.—Andrews v. Dyer, 81 Me. 104, 
16 A 405; Jacobs v. Benson, 39 Me. 
132, 68 AmD 609. 

Md.—Mobberly v. Mobberly 60 Md. 
376; State v. Wootton 4 Harr. & J. 
21. 

Mass.—Milford v. Uxbridge, 130 
Mass. 107; Slasson: v. Brown, 20 Pick. 
436; Scanlan v. Wright, 13 Pick. 523, 
25 AmD 344. 

Mich.—Meyer v. Shapton, 178 Mich. 
417, 144 NW 887; Reed v. Gage, 33 


Mich. 179. 

Mo.—Skinker v. Haagsma, 99 Mo. 
208, 12 SW 659; Langlois v. Craw- 
ford, 59 Mo. 456; Williams v. Car- 
penter, 42 Mo. 327; Dunavant v. 
Pemiscot Land, ete. Co., 188 Mo. A. 
83, 172 SW 747. 

N. J.—Hubatka v. Meyerhofer, 79 
N: J. L. 264, 75 A 454. t 

N. Y.—McDonald v. Crissey, 215 
N. Y. 609, 109 NE 609; McArthur v. 
Soule, 5 Hun 63; Lee v. Salter, Lalor 
163; Brockway v. Allen, 17 Wend. 
40; Jackson v. Stanley, 10 Johns. 
133,,6 AmD 319. 

N. C.—Troy, ete., Min. Co. v. Snow 


Minter, 


Lumber Co., 170 N. C. 273, 87 SE 
40. 

Or.—La Vie v. Tooze, 43 Or. 590, 
74 RP. 200. 


Pa.—Imhoff,. v. Fleurer, 2 Phila. 


pat C.—Barkley v. Tarrant, 20 S. C. 
574, 47 AmR 858. 


lateral Agreements—a. In General. 
cluding parol evidence to vary or contradict a writ- 
ing does not extend so far as to preclude the admis- 
sion of extrinsic evidence to show prior or con- 
temporaneous collateral parol agreements between 
the parties,** but such evidence may be received, 
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for his sole use, was meant and intended to be for 
the benefit of another person;?! or that the name of 
the wrong person was inserted in a bond by mis- 


Place of Execution. The place at 


which an instrument was executed, not being an 
essential part of the writing, parol evidence is ad- 
missible to show that the instrument was executed at 
a place different from the one at which it purports 
to have been executed.?3 


Prior and Contemporaneous Col- 
The rule ex- 


S. D.—Salmer y. Lathrop, 10 S. D. 


216, 72 NW 570; Canton First Nat. 
Bank v. North, 2 S. D. 480, 51 NW 

Tex.—White v. Simonton, 34 Tex. 
Civ. A. 464, 79 SW 621; Stokes v. 


eat 29) Lex. \Civ. pA. 337 O80 SIV, 
703. 


Va.—Sutherland v. Gent, 116 Va. 
783, 82 SE 713; Wadsworth v. Allen, 
8 Gratt. (49 Va.) 174, 56 AmD 137. 


Wis.—Cleveland v. Burnham, 64 
Wis. 347, 25 NW 407. 
[a] There must be something 


found in the writing from which, 
connected with the parol evidence, 
the person beneficially entitled is 
clearly ascertained, for otherwise he 
might be arbitrarily designated by 
parol evidence without any written 
evidence indicating that any particu- 
lar person was intended. Jacobs v. 
Benson, 39 Me. 132, 683 AmD 609. 

20. Ga.—Oliver v. Brown, 102 Ga. 
157, 29 SE 159. 

Iowa.—Ottumwa Mill, ete., Co. v. 
MUTAEE tes 139 Iowa 334, 115 NW 
ee ee eS vy. Learned, 70 Me. 


Mass.—Crawford v. Spencer, 8 


Cush. 418. 

N. Y.—Jackson v. Hart, 12 Johns. 
77, 7 AmD 280. 

Ss. C.—State v. Elmore, 68 S. C. 
140, 46 SE 939. 


Tex.—Moore v. Boyd, 34 Tex. Civ. 
A. 408, 79 SW 647. 


21. Jackson v. Foster, 12 Johns. 
(N. Y.) 488. 
22. Flournoy v. Mims, 17 Ala. 36; 


Gayle v. Hudson, 10 Ala. 116; Cole- 
man v. Crumpler, 13 N. C. 508. 

235. Loud  v.eCollins; “12 "Calis sks 
786, 108 P 880; Cable Co. v. McHl- 
hoe, 58 Ind. A. 637, 108 NE 790; 
Keys v. Powell, 9 La. 572; Scates v. 
Henderson, 44 S. C. 548, 22 SE 724. 

24. U.S—The Addison E. Bullard, 
252 Fed. 241 [aff 258 Fed. 180]; Stark 
Electric R. Co. v. McGinty Contract- 
Ing, CoOnw2e8 Hed. 657 Lor COA 50g 
Standard Scale, etc., Co. v. Reiter, 


UID Med. 945 120 *CCAr 1AM fa tiee27 
Fed. 414, 142 CCA 110]; National 
Wire Bound Box Co. v. Healy, 189 


Fed. 49, 110 CCA 613; Sun Printing, 
etc., Assoc. v. Edwards, 113 Fed. 445, 
51 CCA 279; Godkin vy. Monahan, 83 
Fed. 116, 27 CCA 410; Chicago Lum- 
ber Co. v. Comstock, 71 Fed. 477, 18 
CCA 207; Union Nat. Bank v. Ger- 
man? ins. iCo., vl *med. 475, -18"Cew 
203; Gorrell v. New York Home L. 
Ins. Co., 63 Fed. 371, 11 “CCA. 240; 
Union Stock-Yards, etc., Co. v. West- 
ern Land, etc., Co., 59 Fed. 49, 7 CCA 
660; Michels v. Olmstead, 14 Fed. 
219, 4 McCrary 549; Lafitte v. Shaw- 
eross, 12 Fed. 519; Page v. Sheffield, 
13 Gash No: 10;667, .28Curt si isan 
Law. Rep. 433. 

Ala.—Gillespie v. Hester, 160 Ala. 
444, 49 S 580; Roquemore v. Vulcan 
Iron Works Co., 151 Ala. 643, 44 S 
557; Florence Wagon Works v. Trini- 
dad Asphalt Mfg. Co, 145 Ala. 677, 
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regardless of whether or not the written agreement | contains any reference to such eollateral agree- 


40 S 49; Gates v. O’Gara, 145 Ala. 
665, 39 S 729; Maness v. Henry, 96 
Ala. 454, 11 S 410; Huckabee v. 
Shepherd, 75 Ala. 342; Huntington 
v. Adams, 12 Ala. 834; Brown v. 
Isbell, 11 Ala. 1009; Murchie v. 
Cook, 1 Ala. 41. 

Ark.—Schneider vy. Fairmon, 128 
Ark. 425, 194 SW 251; Lansdell v. 
Woods, 127 Ark. 466, 192 SW 715; 
Capitol Food Co. v. Mode, 112 Ark. 
165, 165 SW 637; Marianna Hotel Co. 
v. Livermore Fdy., etc., Co., 107 Ark. 
245, 154 SW 952; Trumbull v. Harris, 
102 Ark. 669, 145 SW :547; Cox v. 
Smith, 99 Ark. 218, 138 SW 978; 
Burgie v. Bailey, 91 Ark. 383, 121 SW 
266, 18 AnnCas 389; Mayo v. Mayo, 79 
ATK. O10, 96: \ 5 W, 260%) Jenkins) \ Vv. 
Shinn, 55 Ark. 347, 18 SW _ 240; 
Weaver v. Fletcher, 27 Ark. 510. 

Cal.— Whittier v. Home Sav. Bank, 
16LY Cals sit, Wy Pw go27Pierce! ev. 
Edwards, 150 Cal. 650, 89 P 600; 
Wolters vs iixing; 119"Cale 172; bi P 
35; Southern California Sav. Bank 
Ve ASDUPYs £L7 Calino6, .48,- 2% -lOsds 
Raynor. v., Drew,. 72° Cal... .307, 13. P 
866; J. & H. Goodwin, Ltd. v. Fra- 
nich, (A.) 174 P 938; Torrey v. Shea, 
29 Cal. A. 313, 155 P 820; Webber v. 
Smith, 24 Cal. A. 51, 140 P 37; Sim- 
mons v. Hirth, 23 Cal. A. 187, 164, P 
807; Casey v. Richards, 10 Cal. A. 
57, 101 P 36; Gabel v. Page, 6 Cal A. 
618, 92 P 749. 

Colo.—Mulford v. Torrey Explora- 
tion’ Co.,. ‘45° ‘Colo; Si. 100 -P, 596; 
Fearnley v. Fearnley, 44 Colo, 417, 98 
P 819; Cerrusite Min. Co. v. Steele, 
13, Colo. A. 216, 70 PB. 109147 Mosier 
v. Kershow, 16 Colo. A. 453, 66 P 
449, 

Conn.—Brosty v. ‘Thompson, 179 
Conn. .133, 64 A’ 1;. Post, v:. Gilbert, 
44 Conn. 9; Parsons v. Camp, 11 
Conn. 525. 

D.-C.—Main v. Aukam, 12 App. 375. 

Mla.—Chamberlain vi. Lesley, 39 
Fla. 452, 22 S 736; Branch v. Wilson, 
12 Fla. 543. 

Ga.—Goswick v. Alpharetta Bank, 
143 Ga. 309, 85 SE 112; Williams v. 
Walden, 124 Ga,; 913, 53 SE 564; 
Carter v. Griffin, 114 Ga. 321, 40 SH 
290; Forsyth Mfg. Co. v. Castlen, 112 
Ga. 199, 37 SE 485, 81 AmSR 28; 
Napier v. Strong, 19 Ga. A. 401, 91 
SE 579; Watson v. Smith, 15 Ga. A. 


62, 82 SE 6338; Reidsville, etc., R. 
Co. v. Baxter, 18 Ga. A. 357, 79 SE 
187; Whigham v. Hall, 8 Ga. A. 509, 


70 SE 23. 

Hawaii—Hawaiian Dredging Co., 
Ltd. v. Holloway, 16 Hawaii 638. 

Ill.—Murphy v. Schnell, 248 Mil. 
182, 93 NE 738; Carrier v. Hooper, 
247 Ill. 502, 93 NE 394; Fuchs, etc., 
Mfg. Co. v. Kittredge, 242 Ill. 
89 NE 723; Chicago,. etce., R. Co. v. 
Moran, 187 Ill. 316, 58 NE 335; Par- 
kyn v. Tuley, 206 Ill. A. 78; Wottowa 
v. Ridgly, 202 Tll. A. 384; Charles 
Mulvey Mfg. Co. v. McKinney, 184 
Tll. A. 476; Gault v. Hunt, 183 Tl. 
A. 77; Mobley v. Mobley, 171 Ill. 
A. 149; International Text-Book Co. 
v. Mackhorn, 158 Ill. A. 548; Durham 
v. Lathrop, 95 Ill. A. 429; Millers’ 
Nat. Ins. Co. v. Kinneard, 35 Ill. A. 
105 [aff 136 Ill. 199, 26 NE 368]. 

Ind.—Welz v. Rhodius, 87 Ind. 1, 
44 AmR 747; Robinius v. Lister, 30 
Ind. 142, 95 AmD 674; Page v. Lash- 
ley, 15 Ind. 152; Indianapolis South- 
ern R. Co. v. Wycoff, 51 Ind. A. 159, 
95 NE 442; Equitable Trust Co. v. 
Milligan, 31 Ind. A. 20, 65 NE 1044; 
Prudential. Ins. Co. v. Sullivan, 27 
Ind. A. 30, 59 NE 878; Stewart v. 
Cleveland, etc., R. Co., 21 Ind. A. 218, 
52 NE 8&9; Springfield Fertilizer Co. 
Ya POMPKIng, 16 Ind. A. 408, 45 NE 
» Ind. T.—Fox vy. Tyler, 


3--Ind. TL. 
1, 53 SW. 462. 

Iowa.—Armstrong v. Cavanagh, 183 
Iowa 140, 166 NW 673; Empire Cream 
Separator Co. v. Bair, 180 Iowa 375, 
159 NW 976; Ball v. James, 176 Iowa 
647, 158 NW 684; Witthauer vy. 


Wheeler, 154 NW 4238; Witthauer v. 
Wheeler, 172 Iowa 225, 150 NW 46; 
Kurtz v. Payne Inv. Co., 156 Iowa 
376, 1385 NW 1075; Canfield Lumber 
Co. v. Kint Lumber Co,, 148 Iowa 
207, 127 NW 70; Bobzin v. Gould Bal- 
ance. Valve Co., 140 Iowa 744, 118 
NW 40; McCaskey Register Co. v. 
Hall, 140 Iowa 87, 117 NW 1124; 
Anderson v. Thero, 1389 Iowa 632, 
118 NW 47; Wells v. Hocking Valley 
Coal Co., 187 Iowa 526, 114 NW 1076; 
Blake y. Miller, 135 Iowa 1, 112 NW 
158; Sutton vy. Griebel, 118 Iowa 78, 
91 NW 825; Mt. Vernon Stone Co. v. 
Sheely, 114 Iowa 313, 86 NW _ 301; 
Harvey v. Henry, 108 Iowa 168, 78 
NW 850; Murdy v. Skyles, 101 lowa 
549, 70 NW 714, 68 AmSR 411; Gray 
v. Anderson, 99 Iowa 342, 68 NW 
790, 61 AmSR 243; Zabel v. Nyenhuis, 
83 Iowa 756, 49 NW 999; Ewaldt v. 
Farlow, 62 Iowa 212, 17 NW _ 487; 
Lister v. Clark, 48 lowa 168; Frede- 
rick v. Remking, 4 Greene 56. 

Kan.—Clark v. Townsend, 96 Kan. 
650, 153 P 555 [reh den 97 Kan. 161, 
154 P 1009]; Royer v. Western Silo 
Co., 92 Kan. 333, 140 P 872; Farmers’ 
Alliance Ins. Co. v. Hanks, 83 Kan. 
96, 110 P 99; Hopper v. Calhoun, 
52. Kan., 708, 35 P 816, 389. AmSR 
363; Schoen v. Sunderland, 39 Kan. 
Toss. 8S PS ots: “Dodge v.- Oats, (27, 
Kan. 762; McNamara. v. Culver, 22 
Kan. 661; Polk vy. Anderson, 16 Kan. 
243; Shepard v. Haas, 14 Kan. 443; 
Babcock _ v. Deford, 14 Kan. 408: 
Slatten v. Konrath, 1 Kan. A. 636, 
42 P 399. 

Ky.—R. Morgan Coal Co. v. Louis- 


ville Coal, ete. Co.; “141 “Ky. 1) 139 
Sw 1054; Martin v. Ferguson, 103 
SW 257, 31 KyL 590; Southern R. 


Co. v.-Graddy, 91 SW 1125, 28 KyL 
1347; Duncan vy. Sheehan, 13 KyL 
780. 

La.—Davies v. Bierce, 114 La. 663, 
38 S 488; Dwight v. Linton, 3 Rob. 
57. 

Me.—Cook v. Littlefield, 98 Me. 
299, 56 A 899; Neal v. Flint, 88 Me. 
72, 33 A 669; Carter v. Shibles, 74 
Me. 273; Bradstreet v. Rich, 72 Me. 
233; Bonney v. Morrill, 57 Me. 368; 
Goodspeed v. Fuller, 46 Me. 141, 71 
AmD 572; Hersey v. Verrill, 39 Me. 
271;. Nickerson vy. Saunders, 36 Me. 
413; Marshall v. Baker, 19 Me. 402. 

Md.—Hieatzman vy. Braecklein, 131 
Mad. 482, 102 A 917; Furness v. Fahey, 
127 Md. 333, 96 A 619; Hawley 
Don-Draft Furnace Co. v. Hooper, 
90 Mo. 390, 45 A 456; Roberts v. 
Bonaparte, 73 Md. 191, 20 A 918, 10 
LRA 689; Walker v. Schindel, 58 Mad 
360; Washington County Planters’ 
Mut. Ins. Co. v. Deford, 38 Md. 382; 
Allen v. Sowerby, 37 Md. 410;. Paul 
v. Owings, 32. Md. 402; Bladen v. 
Wells, 30 Md. 577; McCreary v. Mc- 
Creary, 5 Gill. & J. 147. 

Mass.—Lyman B. Brooks Co. v. 
Wilson, 218 Mass. 205, 105 NE 607; 
Davis v. Cress, 214 Mass. 379, 101 
NE 1081; McGuinness v. Kyle, 208 
Mass. 443, 94 NE 700; Leavitt v. 
Fiberloid Co., 196 Mass. 440, 82 NE 
682, 15 LRANS 855; Drew v. Wiswall, 
183 Mass. 554, 67 NE. 666; Drake v. 
Allen, 179 Mass. 197, 60 NE 477; 
Ryder v. Faxon, 171 Mass. .206, 50 
NE 631,68 AmSR 417; Taylor v. Wil- 
cox, 167 Mass. 572, 46 NE. 115; Racke- 
mann v. Riverbank Impr. Co.; 167 
Mass. 1; .44.-NE 990, 57 AmSR 
427; Durkin v. Cobleigh, 156 Mass. 
108, 30 NB. 474, .32. AmSR 436, 17 
LRA 270; Dana y. Taylor 150 Mass. 
25, 22 NE 65; Ayer v. R. W.’ Bell 
Mfg. Co., 147 Mass. 46,.16 NE 754; 
Graffam, v. Pierce, 143 Mass. 386, 9 
NE 819; McCormick v..Cheevers, 124 
Mass. 262; Carr v. Dooley, 119 Mass. 
294; Willis v. Hulbert, 117 Mass. 151; 
Rennell v. Kimball, 5 Allen 356; Page 


v. Monks, 5 Gray 492; Weston v. 
Chamberlin, -7 Cush. 404; Preble v. 
Baldwin, 6 Cush. 549;. Lapham v. 


Whipple, 8 Mete. 59, 41 AmD 487. 
Mich.—Sparks v. Lord, 198 Mich. 


415, 164 NW 490; Clare County Say. 
Bank vy. Featherly, 173 Mich. 292, a2. 
139 NW 61° [quot Cyc]; Wasey Vv. 
Whitcomb, 167 Mich. 58, 132 NW a2: 
Electrical Appliance Co. y. Standard 
Electric Co., 151 Mich. 662, 115 NW 
982; Beld v. Darst, 146 Mich. 143, 
109 NW 275; Wolff v. Alpena Nat. 
Bank, 1381 Mich. 634, 92 NW _ 287; 
Buhl v. Mechanics’ Bank, 123 Mich. 
591, 82 NW 282; Stahelin v. Sowle, 
87 Mich. 124, 49 NW 529; Dean vy. 
Adams, 44 Mich. 117, 6 ‘NW 229; 
Biackwood vy. Prown, 
Seaman v. O’Hara, 29 Mich. 

Minn.—Nelson vy. McElroy, 140 
Minn, 429, 168 NW 179, 587; Pulaski 
Hall Assoc. v. New York American 
Surety Co., 123 Minn. 222, 143 NW 
715; Samuel H. Chute Co. v. Latta, 
123 Minn. 69, 142 NW 1048; Rines v. 
Ferrell, 107 Minn. 251, 119 NW 1055; 
Southwick vy. Herring, 82 Minn. 302, 
84 NW 1018; King v. Dahl, 82 Minn. 
240, 84 NW 787; Germania Bank v. 
Osborne, 81 Minn. 272, 83 NW 1084; 
Lynch v. Curfman, 65 Minn. 170, 68 
NW 5; Hand v. Ryan Drug Co., 63 
Minn. 539, 65 NW 1081; Beyerstedt 
v. Winona Mill Co., 49 Minn. 1, 51 
NW 619. 


Miss.—Green vy. Booth, 91 Miss. 
618, 44 S 784. 
Mo.—Reigart v. Manufacturers’ 


Coal, ete., Co., 217 Mo. 142, 117 SwW 
61; Roe v.: Versailles Bank, 167 Mo. 
406, 67 SW 303; Greening v. Steele, 
122 Mo. 287, 26 SW 971; Brown v. 
Bowen, 90 Mo. 184, 2 SW 398; Scott 
v. Asbury, (A.) 198 SW 1131, 1132 
{cit Cyc]; Bowers v. Bell, 193 Mo. A. 
210, 212, 182 SW 1068 [cit Cyc]; J. I. 
Case Threshing Mach. Co. v. Mat- 
thews, 188 Mo. A. 436, 174 SW 200; 
J. I. Case Threshing Mach. Co. v. 
Matthews, 188 Mo. A. 429, 174 SW 
198; Carroll v. Hassell, 161 Mo. A. 
424, 1483 SW 835; Avil Printing Co. 
v.. Ferd. P. Kaiser Pub. Co., 127 Mo. 
A. 141, 89 SW 900; Goodwin Mfg. Co. 
v. Arthur Fritsch Fdy., ete., Co., 115 
Mo. A. 382, 89 SW 911; Dennison v. 
Aldrich, 114 Mo. A. 700, 91 SW 1024; 
Levelsmeier v. R. Co. 114 Mo. A. 
412, 90 SW 104; Hopkins v. Harlin, 
110 Mo. A. 465, 85 SW 642; New 
York L. Ins. Co. v. Smucker, 106 Mo. 
A. 304, 80 SW 278; Boggs v. Pa- 
cific Steam Laundry Co., 86 Mo. A. 
ore Finks v. Hathaway, 64 Mo, A. 

8 

Mont.—Brockway v. Blair, 53 Mont. 
531, 165 P 455; Kelly v. Ellis, 39 
Mont. 597, .104 Pp 873; Armington Vv. 
Stelle, 27 ‘Mont. 13; 69 P 115, 94 Am 
SR 811; Bennett vy. Tillmon, 18 Mont. 
28, 44 P 80; Bohn Mfg. Co. v. Harri- 
son, 13 Mont. 293, 34 P 313. 

Nebr.~ -Cox v. Elisworth, 97 Nebr. 
392, 150 NW 197; Wehnes v. Roberts, 
92 Nebr. 696, 139 NW 212, AnnCas 
1914A 452; National Engraving Co. 
v. Queen City - Laundry, 92 Nebr. 402, 
138 NW 575; Huffman v. Ellis, 64 
Nebr. 623, 90 NW 5523 Collingwood 
vy. Merchants’ Bank, 15 Nebr. 118, 
17 NW. 359. 
tHe nae v. Epstein, 1 Ney. 

N. J.—Brautigam v. Dean, 85 N. J. 
L. 549, 89 A 760 [aff 86 N. J. L. 676, 
92 A 344]; Naumberg v. Young, 44 
Nese ae 331, 43 AmR 380; Ref 
v. Halphen, 83°. J. Eq. 126, 89 
996; Bliss v. Cronk, 68 N. AR ne 
655, 60 A 1183 [aff 62 N. J. Hq. 496, 
50 A 315]. 

N. M.—Locke v. Murdoch, 20 N. M. 
522,°151 P° 298, T-RA1917B 267. 

N. Y.—Cooper v. Payne, 186 N. Y. 
334, 78 NE 1076 [rev 111 App. Div.. 
785, 97 NYS 863]; Stokes v. Polley, 
164 N. Y. 266, 58 NE 133; Engethorn 
v. Reitlinger, 122 N.:Y. 76, 25 NE 
297, 9 LRA 548; Van Brunt v. Day, 
81 N. Y. 251 [rev 17 Hun 166]; Cha- 
pin v. Dobson, 78 N. Y. 74, 34 AmR 
512) Barry ‘lv. \iRansom,io 124 Nin ¥e 
462; Ford v. Ford Motor Co., 181 
App. Div. 28, 168 NYS 176; Wood v. 
Richfield Springs, 163 App. Div. 103, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. - 


t 


‘mem J; 


76 SE 476; 
‘Suburban Corp., 155 N. 
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148 NYS 498; Tripp v. Richter, 158 
App. Div. 136, 142 NYS 563; Mc- 
Dermott vy. Fletcher, 155 App. Div. 
615, 140 NYS 871; Oliver Kefining 
Co. v. Aspegren, 152 App. Div. 877, 
137 NYS 1057; Ubert v. Schonger, 
144 App. Div. 696, 129 NYS 545; Wood 
v. Boese, 1385 App. Div. 810,120 
NYS 187; Ronginsky vy. Freudenthal, 
134 App. Div. 422, 119 NYS 409; Ma- 
loney v. Hudson River Water Power 
Co., 13838 App. Div. 499,117 NYS 
601; Indelli v. Lesster, 130 App Div. 
548, 115 NYS 46; Babrowsky v. U. S. 
Grand Lodge O. B. A., 129 App. Div. 
695, 113 NYS 1080; Blair v. Minze- 
sheimer, 124 App. Div. 177, 108 NYS 
799; Haight v. Cohen, 123 App. Div. 
707, 108 NYS 502; Benedict v. Pincus, 
109 App. Div. 20, 95 NYS 1042; Law- 
rence v. Sullivan, 79 App. Div. 453, 
80 NYS 499; Medical College Labora- 
tory v. New York Univ., 76 App. Div. 
48, 78 NYS 673 [aff 178 N. Y. 153, 
70 NE 467]; Gibbons v. Bush Co., 52 
App. Div. 211, 65 NYS 215 [aff 169 
N. Y. 574 mem, 61 NE 1129 mem]; 
Weigley v. Kneeland, 18 App. Div. 
47, 45 NYS 388; Hutzler v. Richter, 
13 App. Div. 592, 48 NYS 679; Grand 
Rapids Veneer Works vy. Forsythe, 
83 Hun 230, 31 NYS 601; Emmett v. 
Penoyer, 76 Hun 551, 28 NYS 234 
{rev on other grounds 151 N. Y. 564 
mem, 45 NE 1041 mem]; Duparquet 
v. Knubel, 24 Hun 653; Jones v. 
Jones, 18 Hun 438 [app dism 81 N. Y. 
357]; Schenectady County v. Mc- 
Queen, 15 Hun 551; Mayer v. Dean, 
54 N. Y. Super. 315; Walcott v. Ron- 
alds, 25 N. Y. Super. 617; Hoyt v. 
Hall, 16 N. Y. Super. 42; Hersch- 
mann-Lucker Furniture Co. v. Barth, 
64 Misc. 77, 117 NYS 962; Crook v. 
Fidanque, 59 Misc. 178, 110 NYS 
198; McCaskey Register Co, v. Green, 
57 Mise. 549, 109 NYS 970; Taylor 
v. Elmira Storage, etc., Co., 54 Misc. 
363, 104 NYS 557; Schweig v. Man- 
hattan Leasing Co., 54 Misc. 233, 
104 NYS 371; Manhattan Guide Co. 
v. Gluck, 52 Mise. 652 mem, 101 NYS 
528; National Drill, ete., Co. v. Maher, 


‘49 Misc. 640, 97 NYS 1029; Vogel v. 
NYS 


Weisemann, 23 Mise. 256, 51 
173; Beckwith v. Burlingame 16 Misc. 
217, 39 NYS 191; Koenig vy. Vidaver, 
156 NYS 513; Natella v. Prinstein, 114 
NYS 342; Davies v. Hotchkiss, 


112 NYS 233; Gray v. Bliss, 19 NYS, 


7; Andrews v. Brewster, 9 NYS 114; 
Ward v. Cowdrey, 5 NYS 282 [aff 
119 N. Y. 614 mem, 23 NE 1143 
Peet v. Kent, 5 NYSt 134; 
Lanphire v. Slaughter, 61 HowPr 
36; Potter v. Hopkins, 25 Wend. 
417. 

N. C.—Keener v. Graham County 
Lumber Co., 175 N. C. 701, 96 SE 
98; Sumner v. Graham County Lum- 
ber. Co., -175 .N. *C. 654, 96 .SE<97; 
International Harvester Co. v. Par- 
ham, 172 N. C. 389, 90 SE 503; Brown 
v. Mitchell, 168 N. C. 312, 84 SH 
404, AnnCas1917B 9338; Richards v. 
Hodges, 164 N. C. 183, 80 SE 439; 
Wilson v. Searboro, 163 N. C. 380, 
79 SE 811; Lytton Mfg. Co. v. House 
Mfg. Co., 161 N. C. 430, 77 SE 233; 
Ober v. Katzenstein, 160 N. C. 439, 


Cc. ey 71 
BH 221, 34 LRANS 896; Kernodle v. 
Sriltianis. 153 .N. C. 475, 69. SH).451, 
24 LRANS 934; Stern v. Benbow, 151 
N. GC. 460,:€6 SE 445; Woodson v. 
‘Beck, 151 N. C. 144, 65 SE 751, 31 
LRANS 235; Brown v. Hobbs, 147 
N. Cc. 73, 60 SE 716; Bourne v. Sher- 
rill, 143. N. C. 381, 55 SH 799, 118 
AmSR 809; Hinton v. Mutual Re- 
serve Fund Life Assoc., 135 N. C. 
314, 47 SE 474, 102 AmSR 545, 65 
LRA 161; Hardwood Log Co. v. Cof- 
fin, 130 N. C. 432, 126 N. C. 931; Col- 
gate v. Latta, 115 N. C. 127, 20 SH 
388, 26 LRA 321; Terry v. Danville, 
ete, R. Cone OL ne Con 2362" Clark: wv. 
Clark, 65 N. C. 655. 

N. D.—Putnam vy. Prouty, 24_N. D. 
517, 140 NW 93. 

Oh.—Miller y. Florer, 15 Oh. St. 
148: Metzger v. Roberts, 26 Oh. Cir. 
Ct. 675; DeHaven v..Coup, 5 Oh. Dee. 


Anderson v. American’ 


EVIDENCE 


(Reprint) 562, 6 AmLRec 593. 
Okl.—Jesse French Piano, etc., Co. 
v. Bodovitz, 174 P 765; J. M. Hoard, 
Jr., Co. v. Grand Rapids Showcase 
Co., 173 P 844; Mackin vy. Darrow 
Music Co., 169 P 497; Barricklow v. 
boice, 50 Okl. 260, 150 P 1094; Atchi- 
son, ete, R. Co. v. McCluskey, 30 
Okl, 711, 120 P 985; Holmes v. Evans, 
29 Okl. 373, 118 P 144; Willoughby 
Vv. Ball, 18 Okl. 535, 90 P 1017. 
Or.—Holmboe v. Morgan, 69 Or. 
395, 1388 P 1084; Peterson vy. Creason, 
47 Or. 69, 81 P 574; Looney v. Ran- 
kin, 15 Or. 617, 16 P 660; Oregonian 
R. Co. v. Wright, 10 Or. 162. 
Pa.—Potter v. Grimm, 248 Pa. 440, 
94 A 185; Bruch v. Shafer, 235 Pa. 
590, 84 A 515; Somerset Colliery Co. 
v. John, 219 Pa. 380, 68 A 843; Phil- 
lips Gas, ete., Co. v. Pittsburg Plate 
Glass Co., 213 Pa. 188, 62 A 830; 
In re Sutch, 201 Pa. 305, 50 A 943; 
Cloud v. Markle 186 Pa. 614, 40 A 
811; Huckestein yv. Kelly, 152 Pa. 
631, 25 A 747; Juniata Bldg., etc., 
Assoc. v. Hetzel, 103 Pa. 507; Greena- 
walt v. Kohne, 85 Pa. 369; Malone v. 
Dougherty, 79 Pa. 46; Everson v. 
Fry, 72 Pa. 326; Foster v. McGraw, 
64 Pa. 464; Haney v. Moorehead, 61 
Pa. Super. 187; Gelber v. Western 
Nat. Bank, 53 Pa. Super. 155; Bruch 
v. Shafer, 45 Pa. Super. 612; Volk v. 
Beatty, 40 Pa. Super., 628; Photo- 
gravure, etc., Co. v. Goodman, 38 
Pa. Super. 343; Land-Wharton Co. v. 
Hughes, 37 Pa. Super. 602; Winters 
v. Schmitz, 36 Pa. Super. 496; Yinger 
v. Youngman, 30 Pa. Super. 139; 
White v. Black, 14 Pa. Super. 459; 
Emrick vy. Groome, 4 Pa. Dist. 511. 


Porto Rico.—Fernandez v. Gon- 
coer 16 Porto Rico 618, 620 fcit 
Ves 


R. I.—Warwick, ete., Water Co. v. 
Allen, 35 A 579. 

S. C.—Hodges v. Gray, 73 SE 872; 
Davis v. Blue Ridge R. Co., 81 S. C. 
466, 62 SE 856; Williams v. Sal- 
mond, 79 S. C. 459, 61 SE 79; Robert 
Buist Co. v. Lancaster Mercantile 
Co., 73S; C.- 48, 52 SE 789; Earle v. 
Owings, 72 S. C.. 362, 51. SEH 980; 
Easton vy. Woodbury, 71 S. €. 250, 50 
SE 790; Robert Buist Co. v. Lan- 
caster Mercantile Co.,.68 S. C. 523, 
47 SE 978; Virginia-Carolina Chemi- 
cal Co. v. Moore, 61 S. C. 166, 39 SE 
pec Chesnut v. Strong, 10 S. C. L. 
122. 

S. D.—Barnes v. Hill City Lumber 
Co.) B42 Sie Dh 7158, 0147 2 IN Wee eib; 
Schmidt v. Musson, 20 S. D. 389, 107 
NW 367; Schuler v. Citizens’ Bank, 
13 S. D. 188, 82 NW 389; Chase v. 
Redfield Creamery Co., 12 S. D. 529, 
81 NW 951; Stebbins v. Lardner, 2 
S. D. 127, 48 NW 847; Osborne v. 
Stringham, 1 S. D. 406, 47 NW _ 408. 

Tenn.—Turner vy. Abbott, 116 Tenn. 
718, 94 SW 64, 6 LRANS 892, 8 Ann 
Cas 150; Quigley v. Shedd, 104 Tenn. 
560, 58 SW 266; Lyons y. Stills, 97 
Tenn. 514,°37 SW 280; Hines v. Will- 
cox, 96 Tenn. 148, 383 SW 914, 54 
AmSR 8238, 34 LRA 824, 832; Hill v. 
McLean, 10 Lea 107; Stewart v. 
Pheenix Ins. Co., 9 Lea 104; White 
vy. Blakemore, 8 Lea 49; Hawkins v. 
Lea, 8 Lea 42; Bissenger v. Guite- 
man, 6 Heisk. 277; Lytle v. Bass, 7 
Coldw. 303; Cobb v. Wallace, 5 Coldw. 
539, 98 AmD 435; Cobb v. O’Neal, 2 


Sneed 438;  Leinau v. Smart, 11 
Humphr. 308; Dick v. Martin, 7 
Humphr. 263; .Vanleer v. Fain, 6 


Humphr. 104; Betts v. Demumbrune, 
Cooke 39. 

Tex.—Johnson v. Portwood, 89 Tex. 
235, 34 SW 596, 787; Thomas v. 
Hammond, 47 Tex. 42; Cox v. Bray, 
28 Tex. 247; John E. Morrison Co. 
v. Riley, (Ciy. A.) 198 SW_ 1031; 
Stuart v. Meyer, (Civ. A.) 196 SW 
615; Chapman v. Witherspoon, (Civ. 
A.) 192 SW 281; James v. Doss, (Civ. 
A.) 184 SW 623; Tom v. Roberson, 
(Civ, A.) 182 SW 698; Rahe v. Yett, 
(Civ. A.) 164. SW 30; American Rio 
Grande Land, etc.. Co. v.’ Mercedes 


Plantation Co., (Civ. A.) 155 SW 
286; Magnolia Warehouse, etc., Co. 
v. Davis, (Civ... A.) 153 .SW_ 670; 
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Prairie Cattle Co., Ltd. v. Balfour, 
(Civ. A.) 146 SW 674; Ross v. Head, 
(Civ. A.) 145 SW 1077; Adams v. 
Garner, (Civ. A.) 133 SW 896; G. A. 
Kelly Plow Co. v. London, 59 Tex. 
Civ. A. 208; 125 SW 974; Allen v. 
Herrick Hardware Co., 55 Tex. Ciy. 
A. 249, 118 SW 1157; Landrum v. 
Stewart, (Civ. “A.)” 111° SW * 769: 
Thompson vy. Fitzgerald, (Civ. A.) 105 
SW 3384; New York L. Ins. Co. y. 
Thomas, 47 Tex. Civ. A. 149, 104 SW 
1074; Blair v. Slosson, 27 Tex. Civ. 
A. 403, 66 SW 112; Green v. Gresham, 
21 Tex. Civ. A. 601, 53 SW 382; Peel 
v.. Giesen, 021) Tex, iCivikAH 884 nih 
SW 44; Hansen v. Yturria, (Civ. A.) 
48 SW 795; Staley v. Hankla, (Civ. 
A.) 43 SW 20; Crutcher v.. Schick, 
10 Tex. Civ. A. 676, 32 SW 75; Pish- 
kos v. Wortek, (A.) 18 SW 788; Glis- 
res va sCraig; 1) *TexivAnnCiv. (Cas. 

Utah.—Hall v. McNally, 
606, 65 P 724. 

Vt.—Kinnear, ete. Mfg. Co. v. 
Miner, 88 Vt. 324, 92 A 459; Reyn- 
olds v. Hooker, 76 Vt. 184, 56 A 
988; Grand Isle v. Kinney, 70 Vt. 
381, 41 A 130; Redfield v. Gleason, 
61 Vt. 320, 17 A 1075, 15 AmSR 889; 
Reynolds v. Hassam, 56 Vt. 449; 
Green v. Randall, 51 Vt. 67; Buzzell 
v. Willard, 44 Vt. 44; O’Hear v. De 
Goesbriand, 33 Vt. 593, 80 AmD 653; 
Smith v. Hyde, 19 Vt. 54; Morton v. 
Wells, 1 Tyler 381. 

Va.—Oliver Refining Co. v. Ports- 
mouth Cotton Oil. Refining Co., 109 
Va. 513, 64 SE 56, 182 AmSR 924; 
Trout v. Norfolk, etc., R. Co., 107 
Va. 576, 59 SE 394, 17 LRANS 702; 
Emerson v. Stratton 107 Va. 303, 58 
SE 577;. Tuley v. Marton, 79 Va. 
387; Brent v. Richards, 2 Gratt. (42 
Va.) 539. 

Wash.—Hanson v. Roesch, 104 
Wash. 257, 176 P 349; Seattle Taxi- 
cab, ete., Co. v. Kinney, 74 Wash. 
179; 132 P 1013; Boynton v. Johnson, 
68 Wash. 370, 123 P 522; Hocker- 
smith y. Ferguson, 63 Wash. 581, 
116 P 11; Patterson v. Wenatchee 
Canning Co., 59 Wash. 556, 110 P 
379; Driver v. Galland, 59 Wash. 201, 
109 P 5938; Manvell v. Weaver, 53 
Wash. 408, 102 P 36; Moran Bros Co. 
v.. Pacific Coast Casualty Co., 48 
Wash. 592, 94 P 106; Allen v. Treat, 
48 Wash. 552, 94 P 102; Buckeye 
Buggy Co. v. Montana Stables, 43 
Wash. 49, 85 P 1077, 117 AmSR 1032; 
Welever v. Advance Shingle Co., 34 
Washi38il;o07 dec Pree863ss, Gordon? v. 
Parke, ete., Mach. Co.,'10 Wash. 18, 
38 P 2155. 

W. Va.—Rymer v. South Penn Oil 
Co., 54 W. Va. 530, 46 SE 559; Faulk- 
ner v. Thomas, 48 W. Va. 148, 35 
SE 915. 

Wis.—Radtke v. Rothchild Water 
Power Co., 158 Wis. 271, 148 NW 866; 
Kipp v. Laun, 146 Wis. 591, 131 NW 
418; Hankwitz v. Barrett, 143 Wis, 
639, 128 NW 430; Lepley v. Anderson, 
142 Wis. 668, 125 NW 433, 33 LRANS 
836; Burton v. Douglass, 141 Wis. 
110, 123 NW 631, 18 AnnCas 734; 
Illinois Steel Co. v. Paeczocha,. 139 
Wis. 28, 119 NW 550; Starke v. Wolf, 
90 Wis. 434, 68 NW 755; Riemer v. 
Rice, 88 Wis. 16, 59 NW 450; Becker 
v. Knudson, 86 Wis. 14, 56 NW 192; 
Plano Mfg. Co. v. Frawley, 68 Wis. 
577, 32 NW. 768. 

Wyo.—Holdsworth v. Blyth, etc. 
Co., 283 Wyo: 52, 146 P 603: Lona- 
baugh v. Morrow, 11 Wyo. 17, 70 P 
724. 

Eng.—De lLassalle v. Guilford, 
[1901]. 2 K. B. 215; Angell v. Duke, 
L. R. 10 Q. B. 174; Erskine v. Adeane, 
L. R. 8 Ch. 756; Pearson v. Pearson, 
27 Ch. D. 145; Morgan v. Griffith, L. 
R. 6 Exch. 70; Lindley v. Lacey, 17 
@GoB.N. Se 578,1i2 BCh 578, 144°Re- 
print 232; Wallis v. Littell, 11 C. B 
N. S. 369, 103 ECL 369, 142 Reprint 
840; Wyke v. Rogers, 1 De G. M. & 
G. 408, 50 EngCh 312, 42 Reprint 609; 
Mann v. Nunn, 43 L. J. CGC. P. 241; 
Lloyd v. Sturgeon Falls Pulp Co., 85 
L. T. Rep. N. S. 162: Jeffery v. Wal- 
ton, 1 Stark. 267, 2 ECL 108, 
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Man.—Tocher v. Thompson, 23 
Man. 707; Benson v. Hutchings, 23 
Man. 530, 18 DomLR 273, 24 WestLR 
782; Smith v. Ernst, 2 Man. 363; 
McKenzie Vv. McMullen, 16 Man. 11; 
Jackson y. Allan, 11 Man. 36; McMil- 
re v. Byers, 3 "Man. 361. 

B.—Mann y. St. Croix Paper Co., 
41 Nt st 199, 5 DomLR 596, 11 East 
GR 81; Burns v. Chisholm, 32 N. B. 
588. 

Ont.—Long v. Smith, 23 Ont. L. 
121, 2 OntWN 631, 18 OntWR 88; 
Ontario Ladies’ College v. Kendry, 
10 Ont. L. 324, 5 OntWR 605; Adam- 
son v. Yeager, 10 Ont. A. 477; Ellis 


v. Abell, 10 Ont. A. 226; Morthey 
Miz. Co.) vw- Sanders,.'31 Ont. 476; 
Keefer v. Phoenix Ins. Co., 29 Ont. 


394; McLean vy. Crown Tailoring Co., 
29 Ont. L. 455, 5 OntWN_ 217, 15 
DomLR 353; McGinness v. Kennedy, 
29)U.1C. Qi B.. 93. 

Que.—Audet v. Jolicoeur, 5 DomLR 
8 


Sask.—Cross v. Douglas, 3 Sask. 
L. 97; Brownsberger v. Harvey, 2 
Sask. L. 481. 

“This rule is not available to ex- 
clude proof of a contemporaneous or 
collateral oral agreement as to any 
matter on which the writing is silent, 
and which is not inconsistent with 
its terms.” Wells v. Hocking Valley 
Coal Co., 187 Iowa 526, 542, 548, 114 
NW 1076 [cit Cyc]. 

“A valid oral contract, collateral 
to a written contract, exists as an 
independent contract, even though 
the consideration therefor be found 
in.some of the terms or conditions 
of the written contract.’ Barnes v. 
Hill City Lumber Co., 34 S. D. 158, 
165, 147 NW 775. 

{a] An independent promise may 
be shown by parol. Van Cappellen 
v. Chicago, etc., R. Co., 126 Minn. 
251, 148 NW 104. 

{b] A parol collateral agreement 
which has become executed may be 
shown to explain the transaction in 
which the collateral agreement was 
executed. Richards v. Hodges, 164 
N. C. 183, 80 SE 439. 

[c] An agreement constituting a 
condition precedent may be shown. 
Eleventh St. Church of Christ v. 
Pennington, 18 Oh. Cir. Ct. 408, 10 
Oh. Cir. Dec. 74; Cross v. Douglas, 
3 Sask. L. 97. Condition or contin- 
gency ,generally see supra §§ 1540- 
155d 

{d] Where there is an issue as 
to whether a writing constitutes the 
contract between the parties, evidence 
of an alleged verbal contract is ad- 
missible. Brennecke vy. Heald, 107 
Iowa 376, 77 NW 1063. 

[e] Supersession of older con- 
tract.—Evidence is admissible that 
it was agreed between the parties 
at the time of making a written con- 
tract that it should rescind an old 
contract, such collateral agreement 
not being inconsistent with the writ- 
ten contract. Trumbull v. Harris, 102 
Ark. 669, 145 SW 547. 

25. Scott v. Asbury,’ (Mo. A.) 198 


SW 11381, 1132 [cit Cyc]; Downey v. 
Hatter, (Tex: Civ. A.) 48: SW 32; 
Jeffress v. MacKinnon, (Man.) 23 


DomLR 151; Tocher y. Thompson, 23 
Man. 707. 

26. Bryant v. Mansfield, 22 Me. 
ae See also cases supra notes 24, 

27. 32, sPawCo. 
313. 

Sufficiency of parol evidence to 


Locher vy. Jones, 


et writing generally see infra 
" 28. Carter v. Griffin, 114 Ga. S2i, 


40 SE 290; Hines v. Willcox, 96 Tenn. 


and whether the action is at law or in 
an agreement must be 
clear and precise,?’ and the existence of the al- 
leged collateral agreement is a question for the 
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Writing. In order to let in evidence of a collateral 
agreement between the parties, such agreement must 
be consistent with the terms of the writing; if the 

evidence tends to vary or contradict the terms of the 


written instrument or to defeat its operation, it can- 


148, 33 SW 914, 54 AmSR 823, 34 
LRA 824, 832. 

29. U. S.—McAleer y. U. S., 150 
U. S. 424, 14 SCt 160, 37 L. ed. 1130; 
Burnes v. Scott, 117 U. S. 582, 6 SCt 
865, 29 L. ed. 991; Bast v. Ashland 
First Nat. Bank, Oi wO., 'S; 798,425 
L. ed. 794; Specht v. Howard, 16 
Wall. 564, 21 L. ed. 348; The Addison 
E. Bullard, 252 Fed. 241 [aff 258 
Fed. 180]; Hazen Mfg. Co. v. Ware- 
ham, “242° Fed.- 642,/ 155° CCA 332; 
Wagner vy. Kohn, 225 Fed. 718, 140 
CCA 592; Brady v. Kern, 222 Fed. 
873, 188 CCA 299 [aff 218 Fed. 862]; 
Norfolk Sand, etc., Corp. v. Ohio 
Locomotive Crane Co., 217 Fed. 25, 
133 CCA 1385; Standard Roller Bear- 
ing Co. v. Bergdoll, 214 Fed. 175; 
Meyer y. Everett Pulp, etc., Co., 193 
Fed. 857, 113 CCA 6438 [rev 184 Fed. 
945]; Turtle v. Northwestern SS. Co., 
154 Fed. 146 [aff 162 Fed. 256, 89 
CCA 236]; Crilly v. Gallice, 148 Fed. 
835, 78 CCA 525 [aff 148 Fed. 178]; 
Southeastern Constr. Co. v. Farnham 
Co., 148 Fed. 619, 78 CCA 641 [aff 
144 Fed. 989]; Lincoln First Nat. 
Bank v. Penn Mut. L. Ins. Co., 147 
Fed. 519, 77 CCA 215; Farnham Co. v. 
Southeastern Constr. Co., 144 Fed. 
989 [aff 148 Fed. 619, 78 CCA 641]; 
Lefler v. New York L. Ins. Co., 1438 
Fed. 814, 74 CCA 488; Connecticut F. 
Ins. Co. v. Buchanan, 141 Fed. 877, 
3 CCAS TI Issa RANS sib Ss" Weise ve 
Conklin, 135 Fed. 508, 68 CCA 220; 
Kilby Mfg. Co. v. Hinchman-Renton 
Fire Proofing Co., 132 Fed. 957, 66 
CCA 67; Pitcairn v. Philip Hiss Co., 
125 Fed. 110, 61 CCA 657; Arthur v. 
Baron de Hirsch Fund, 121 Fed. 791, 
58 CCA 67 [certiorari den 191 U. S. 
570, 24 SCt 842, 48 L. ed. 306]; Fer- 
guson Contracting Co. vy. Manhattan 


Trust Co.;-118 Fed 791; 55 CCA 529; 
Dennis v. Slyfield, 117 Fed. 474, 54 
CCA. 520; Levy, ete., Mule Co. v. 


Kauffman, 114 Fed. 170, 52 CCA 126; 
Union Cent. L. Ins. Co. v. Phillips, 
102. Fed. 19, 41 CCA 2638; Green v. 
Chicago, etc., R. Co., 92 Fed. 873, 35 
CCA 68; New York L. Ins. Co. v. Mc- 
Master, 87 Fed. 68, 30 CCA 532 [cer- 
tiorari den 171 U. S. 687 mem, 18 
SCt 944 mem]; Godkin v. Monahan, 
83 Hed. 116, 27 CCA 410; Union Stock- 
Yards, etc., Co. v. Western Land, etc., 
Co., 59 Fed. 49, 7 CCA 660; South 
rer Sy Iron Works v. U. S., 34 Ct. Cl. 

Ala.—Baker v. Lehman, 186 Ala. 493, 
65 S 321; Miles v. Sledge, 157 Ala. 
528, 47 S 595; Pearson v. Dancer, 
144 Ala. 427, 39 S 474;, Forbes v. 
Taylor, 139 Ala. 286, 35 ¥ 855; Lam- 
bie v. Sloss Iron, etc., Co., 118 Ala. 
427, 24 S 108; Brewton v. Glass, 116 
Ala. 629,-22 S 916; Tennessee, etc., 
R. Co. v. East Alabama R. Co., 73 
Ala. 426; Holt v. Moore, 5 Ala. 521; 
Garrow v. Carpenter, 1 Port. 359. 

Ariz.—Reiniger v. Besley, 16 Ariz. 
161, 141 P 574. 

Ark.—Graves v. Bodcaw Lumber 
Co., 129 Ark. 354, 196 SW 800; Arm- 
strong v. Union Trust Co., 113 Ark. 
509, 168 SW 1119; Trumbull v. Har- 
ris, 102 Ark. 669, 145 SW 547, 549 
[cit Cyc]; Collins v. Southern Brick 
Co., 92 Ark. 504,128 SW 6523 135 
AmSR 197, 19 AnnCas 882; Borden 
v. Peay, 20 Ark. 293. 

Cal.—United Iron Works v. Outer 


Harbor Dock, etc., Co., 168 Cal. 81, 
141 P 917; James J. Stevinson vy. 
Joy, 164 Cal. 279, 128 P 751; Lun- 


deen vy. Otis, 164 Cal. 188, 128 P 335; 
Kullman v. Sugar Apparatus Mfg. 
Co. 153 Calt (25; 96= Paseo Pierce 
v. -Edwards, 150 Cal. 650, 89 P 600; 
Tyler *v> Currier 1477 Calis tusa ee 
319; Johnson v. D. H. Bibb Lum- 


not be received.?? 


With respect to this principle it 


ber Co., 140 Cal. 95, 73 P 730; Brad- 
ford’ Invest: ‘Co: ve "Joost, (117 “Gal. 
204, 48 P 1083; Jungerman vy. Bo- 
vee, 19 Cal. 354; Locomobile Co. of 
America v. Belasco, 32 Cal. A. 329, 
162 P 920; Piper v. Kellerman, 32 
Call As* 123)" 153 “PL 4235) 4265 favor 
Gyc]; Webber v. Smith, 24 Cal. A. 
51, 140 P 37; Spangenberg v. Nes- 
bitt, 23 Cal. A. 274, 134 P 343; Glad- 
ding v. Montgomery, 20 Cal. A. 276, 
128 P 790; Dollar v. International 
Banking Corp., 13 Cal. A. 331, 109 P 
499; Peterson v. Chaix, 5 Cal. A. 525, 
90 P 948; Townsend vy. Sullivan, 3 
Caly As A15, -84° P 435. 

Colo.—Ouray First Nat. Bank v. 
Shank, 53 Colo. 446, 128 P 56; Welles 
v. Colorado Nat. L. Assur. Co., 
Colo. 508, 113 P 524; R. M. Davis 
Photo Stock Co. v. Photo Jewelry 
Mfg. Co., 47 Colo. 68, 104 P 389, 19 
AnnCas 540; Central L. Assur. Soc. 
v. Mulford, 45 Colo. 240, 100 P 423; 
Whitehead y. Emmerich, 38 Colo. 13, 
87 P 790; Doyle v. Nesting, 37 Colo. 
522, 88 P 862; Fox v. Denargo Land 
Co., 37 Colo. 2038, 86 P 344; Mackey v. 
Magnon, 28 Colo. 100, 62 P 945 [aff 
12 Colo. A. 137, 54 P 907]; Durkee v. 
Jones, 27 Colo. 159, 60 P 618; Wilson 
v. Union Distilling Co., 16 Colo. A. 
429, 66 P 170; Dawson v. Woodhams, 
11° Colo. “A. 3894,-'53' (P2387 “Denver 
Brewing Co. v. Barets, 9 Colo. A. 341, 
48 P 834. 

Conn.—Dejon v. Street, 79 Conn. 
333, 65 A 145; Brosty vy. Thompson, 
19 =Conn: 133, 64 A 1; Adams vy. 
Turner, 73 Conn. 38, 46 A 247; Mead 
v. Strouse, 41 Conn. 565. 


Del.—Gam y. Cordrey, 20 Del. 143, 
53 A’ 334) 
D. C.—Randle v. Davis Coal, etc., 


Co., 15 App. 357; Metzerott v. Ward, 
10 App. 514; Linville v. Holden, 9 
De "C1329! 

Fla.—Chamberlain v. 39 
Bla, 452, 22-S' 736; 

Ga.—Brosseau v. Jacobs’ Pharmacy 
Co., 148 Ga. 651, 98 SE 79; Brosseau 
v. Jacob’s Pharmacy Co., 147 Ga. 185, 
93 SE 293; Murray County v. Wilson, 
140 Ga. 689, 79 SE 783; Dotson v. 
Savannah Pure Food Canning Co., 
140 Ga. 161, 78 SE 801; Brannen v. 
Brannen, 135 Ga. 590, 69 SE 1079; 
Biggers v. Equitable Mfg. Co., 124 
Ga. 1045, 538 SE 674; Union Cent. L. 
Ins. Co. v. Wynne, 123 Ga. ‘470, 51 
SE 389; McCall v. Wilkes, 121 Ga. 
722, 49 SE 722; Heard v. Tappan, 
116 Ga. 930, 43 SE 375; Foote, etce., 
Co. v. Malony, 115 Ga. 985, 42 SE 
413; Carter v. Griffin, 114 Ga. 321, 
40 SE 290; Forsyth Mfg. Co. v. Cast- 
len, 112 Ga. 199, 37 SE 485, 81 AmSR 
28; Stapleton v. Monroe, 111 Ga. 848, 
86 SE 428; Barrie v. Smith, 105 Ga. 
34, 31 SE 121; Towns v. West, 16 Ga. 
A. 300, 85 SH 274; New Ware Furni- 
ture Co. v. Reynolds, 16 Ga. A. 19, 
84 SE 491; Harrison vy. Lee, 13 Ga. 
A. 346, 79 SE 211; Spence Drug Co. 
v. American Soda Fountain Co., 11 
Ga. A.’ 478, 75° SE 817; Cochran ‘v. 
Jones, 11 Ga. A. 302, 75 SH 148; 
Kehoe v. Southern Pav. Constr. Co., 
7 Ga. A. 236, 66 SE 547; Heitman 
v. Savannah Commercial Bank, 6 Ga. 
A. 584, 65 SE 590; Reams yv. Thomp- 
son, 5 Ga, A. 226, 62 SE 1014; Flem- 
ming v. Satterfield, 4 Ga. A. 351, 61 
SE 518; Carroll v. Hutchinson, 2 Ga. 
A. 60, 58 SE 309; Andrews v. John 
Church Co., 1 Ga. A. 560, 58 SE 130. 

Ida.—Indian Cove Irr. Dist. v. Pri- 
deaux, 25 Ida. 112, 136 P 618, AnnCas 
1916A 1218; Tyson v. Neill, 8 Ida. 
603, 70 P 790. 

Iil.— Fuchs, ete., Mfg. Co. v. Kitt- 
redge, 242 Ill. 88, 89 NE 723; Robin- 
son v. Yetter, 238 Ill. 320, 87 NE 


Lesley, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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has been said that the implied conditions of a con- | tract are as much a part of its terms as the written 


363 [aff 143 Ill. A. 172]; Ellis v. 
Conrad Seipp Brewing Co., 207 Il. 
291, 69 NE 808 [aff 107 Ill. A. 139]; 
Ryan v. Cooke, 172 Ill. 302, 50 NE 
213 [aff 68 Ill. A. 592]; Graham v. 
Sadlier, 165 Ill. 95,46 NE 221; Heisen 
v. Heisen, 145 Ill. 658, 34 NE 597, 21 
LRA 434; Purinton vy. Northern Illi- 
nois R. Co., 46 Ill. 297; Weiss v. Cla- 
mitz, 203 Ill. A. 246; Robbs Exp. Co. 
v. Ferkel, 200 Ill. A. 471; Carpenter v. 
Norlander, 191 Ill. A. 340; Lauth v. 
Badeaux, 189 Ill. A. 88; Maxwell v. 
Brown, 186 Ill. A. 271; Riley v. In- 
ternational Banana Food Co., 185 
fll. A. 629; Radzinski vy. Ahlswede, 
185 Ill. A. 513; Best Tailoring Co. v. 
Clancey, 185 Ill, A. 408; Raphael v. 
McGraw, 185 Ill. A. 406; McKinney 
v. Charles Mulvey Mfg. Co., 157 Ill. 
A, 339; Convert v. Bishop, etc., Co.; 
152 Ill. A. 516; Halliday v. Mulligan, 
113 Ill. A. 177; Silberschmidt v. Sil- 
berschmidt, 112 Ill. A. 58; Wheaton 
v. Bartlett, 105 Ill. A. 326; Colwell v. 
Brown, 103 Ill. A. 22; Sexton v. Bar- 
rie, 102 Ill. A. 586; Hartford Deposit 
Co. v..Rector, 92 Ill. A. 175 [aff 190 
Ill. 380, 60 NE 528]; Robbins v. Con- 
way, 92 Ill. A. 173; Morris v. Calu- 
metwwepe., Canals etc. wCo.moi lll. oAc 
437 [aff 195 Ill. 101, 62 NE 813]; Co- 
lumbia Casino Co. v. World’s Colum- 
bian Exposition, 85 Ill. A. 369; Milli- 
kin v..Starr, 79 Ill. 443 [aff 180 111. 
458, 54 NE 328]; Kempshall v. Ved- 
der, 79 Ill. A. 368; Miller’s Nat. Ins. 
Co. v. Kinneard, 35.Ill. A. 105 [aff 
136 Ill. 199, 26 NE 368]. 

' Ind.—Strebel v. Bligh, 183 Ind. 
537, 109 NE 45; Ralya v. Atkins, 157 
Ind. 331, 61 NE 726; Sandage v. Stu- 
debaker Bros., Mfg. Co., 142 Ind. 148, 
41 NE 380, 51 AmSR 165, 
363; Stevens v. Flannagan, 131 Ind. 
122, 30 NE 898; Hostetter v. Auman, 
119 Ind. 7, 20 NE 506; Singer Mfg. 
Co. v. Forsyth, 108 Ind. 334, 9 NH 
372; Brown v. Russell, 105 Ind. 46, 
4 NE 428; Jones v. Schulmeyer, 39 
Ind. 119; Smith. »v. Dallas,.°35 Ind. 
255; Hardin v. Sweeney, 54 Ind. A. 
614, 103 NE 115; McCaskey Register 
Co. v. Curfman, 45 Ind. A. 297, 90 NE 
323; Buffalo Odlitic Limestone Quar- 
ries Co. v. Davis, 45 Ind. A. 116, 90 
NE 3827; Henry County School Tp. 
v. Meredith, 32 Ind. A. 607, 70 NE 
393; Ayres v. Blevins, 28 Ind. A. 
LON G2 ON BOD: 

Ind. T.—Fox v. Tyler, 3 Ind. T. 1, 
53 SW 462. 

Iowa.—Steele v. Ingraham, 175 
Iowa 653, 155 NW 294; Witthauer v. 
Wheeler, 154 NW 423; Lenoch v. 
Yoss, 157 Iowa 314, 136 NW 542; 
Wells v. Hocking Valley Coal Co., 137 
Iowa 526, 548, 114 NW 1076 [cit 
Cyc]; Bounanni v. White Bronze 
Monument Co., 131 Iowa 304, 108 NW 
524; Spurrier v. Bullard, 131 Iowa 
123, 107 NW 1036; Mosnat v. Uchy- 
til, 129 Iowa 274, 105 NW 519; Har- 
vey v. Henry, 108 Iowa 168, 78 NW 
850; Burgher v. Chicago, ete., R. Co., 
105 Iowa 335, 75 NW 192; Younie v. 
Walrod, 104 Iowa 475, 73 NW _ 1021; 
Kracke v. Homeyer, 91 Iowa 51, 58 
NwW 1056; Taylor v. Trulock, 55 Iowa 
448, 8 NW 306; Cedar Rapids, ete., R. 
Co. v. Boone County, 34 Iowa 45. 

Kan.—Van Fossan v. Gibbs, 91 
Kan. 866, 139 P 174; Stroupe v. Hew- 
itt, 90 Kan. 200, 1338 P 562; Moore v. 
Hopkins, 84 Kan. 469, 114 P_ 1066; 
Robieson v. Royce, 66 P 646; Schoen 
v. Sunderland, 39 Kan. 758, 18 P 913; 
Sexton v. Lamb, 27 Kan. 426; Weeks 
v. Medier, 20 Kan. 57; Slatten v. 
Konrath, 1 Kan. A. 636, 42 P.399. 

Ky.—Fechheimer v. Goldnamer, 169 
Ky. 243, 183 SW 541; Studebaker 
Corp. v. Miller, 169 Ky. 90, 183 SW 
256; Louisville Trust Co. v. Bayer 
Steam Soot Blower Co., 166 Ky. 744, 
179 SW 1034; Fairbanks-Morse _v. 
Manning, 164 Ky. 478, 175 SW 1000; 
Castleman-Blakemore Co. vy. Pickrell, 
etc,, Co., 163 Ky. 750, 174 Sw. 749; 
Gaines v. Gaines, 163 Ky. 260, 173 


yr (22, C5.—00} 


34 LRA’ 


SW 744; Loughbridge v. Chenoweth, 
156 Ky. 86, 160 SW 783; Farmers’ 
Bank v. Wickliffe, 131 Ky. 787, 116 
SW 249; Varney Electrical Supply 
Co. v. Carter, 133 Ky. 90, 115 SW 
(68, 116 SW 1176; Daylight Acety- 
lene Co. v. Hardesty, 112 SW 847; 
Lanham y. Louisville, ete, R. Co., 
120 Ky. 351, 86 SW_ 680, 27. KyL 772; 
Singer Mfg. Co. v. Witt, 118 Ky. 344, 
80 SW 1124, 26 KyL 213; Beattyville 
Bank v. Roberts, 117 Ky. 689, 78 SW 
901, 25 Kyl 1796; Danville, ete., 
Turnp. Road Co. v. Lincoln County 
Fiscal Ct., 77 SW 379, 25 KyL 1162; 
Hudspeth vy. Tyler, 108 Ky. 520, 56 
SW 9738, 22 KyL 221; Vansant v. 
Runyon, 44 SW 949, 19 KyL 1981; 
Sutton v. Kentucky Lumber Co., 44 
SW 86, 19 KyL 1604; Rudy v. Shel- 
byville, ete., Turnp. Road Co., 35 SW 


916, 18 KyL 180. 
Britton, 137 La. 


Lia.—Robinson y. 

863, 69 S 282; Hafner Mfg. Co. v. 
Lieber Lumber, etc., Co., 127 La. 348, 
53 S 646; Davies v. Bierce, 114 La. 
663, 38 S 488. 

Me.—Arthur E. Guth Piano Co. v. 
Adams, 114 Me. 390, 96 A 722; San- 
ders v. Middleton, 112 Me. 433, 92 A 
488; Mcleod v. Johnson, 96 Me. 271, 
52 A 760; Neal v. Flint, 88 Me. 72, 33 
A 669; Bonney v. Morrill, 57 Me. 368. 

Md.—Scott v. Baltimore, eic., R. 
Co., 98 Md. 475, 49 A 327; Merritt v. 
Peninsular Constr. Co., 91 Md. 453, 
repr 1013; Beall v. Greenwade, 9 Md. 

Mass.—N. J. Magnam Co. vy. Fuller, 
222 Mass. 530, 111 NE 399; Quinn v. 
Hayden, 219 Mass. 343, 106 NE 1002; 
Cawley v. Jean, 218 Mass. 263, 105 
NE 1007; Wentworth v. Manhattan 
Market Co., 216 Mass. 374, 103° NE 
1105; Perry v. J. L. Mott Iron Works 
Co., 207 Mass. 501, 93 NE 798; Barrie 
v. Quinby, 206 Mass. 259, 92 NE 451; 
Searle v. Springfield Roman Catholic 
Bishop, 203 Mass. 493, 89 NE 809, 25 
LRANS 992, 17 AnnCas 3840; Com- 
monwealth Trust Co, v. Coveney, 200 
Mass» 379; } 86°. NH; 895: «. Mears) v. 
Smith, 199 Mass. 319, 85 NE. 165; 


Gardner v. Templeton St. R. Co., 184 


Mass. 294, 68 NE 340; Taylor v. Go- 
ding, 182 Mass. 231, 65 NE 64; 
Kelley v. Thompson, 175 Mass. 427, 
56 NE 713; Radigan v. Johnson, 174 
Mass. 68, 54 NE 358; Marr v. Wash- 
burn, ete., Mfg. Co., 167 Mass. 35, 44 
NE 1062; Lilienthal v. Suffolk Brew- 
ing Co., 154 Mass. 185, 28 NE 151, 26 
AmSR 234, 12 LRA 821; Cummings v. 


Arnold, 3 Metc. 486, 37 AmD 155; 
Munroe y. Perkins, 9 Pick. 298, 20 
AmD 475. 


Mich.—Ebling v. Ebling, 175 Mich, 
602, 142 NW 1066; Wenzel v. Kieruj, 
168 Mich. 92, 133 NW 9221; Campau 
v. National Film Co., 159 Mich. 169, 
123 NW 606; Superior Drill Co. v. 
Carpenter, 150 Mich. 262, 114 NW 
67; Wallace v. Kelly, 148 Mich. 336, 
111 NW 1049, 118 AmSR 580; Trades- 
man Co. v. Superior Mfg. Co., 147 
Mich. 702, 111 NW 348, 112 NW 708; 
Thayer v. Gibbs, 140 Mich. 60, 103 
NW 526; Sax v. Detroit, etc., R. Co., 
129 Mich. 502, 89 NW 368; Dowagiac 
Mfg. Co. v. Corbit, 127 Mich. 473, 86 
NW 954, 87 NW 886; Mouat v. Mon- 
tague, 122 Mich. 334, 81 NW 112; 
Rough v. Breitung, 117 Mich. 48, 75 
NW 147; Sheley v. Brooks, 114 Mich. 
11, 72 NW 37; Jennings v. Moore, 83 
Mich. 231, 47 NW 127, 21 AmSR 601; 
Brewster v. Potruff, 55 Mich. 129, 20 
NW 823; Johnson v. Cranage, 45 
Mich. 14, 7 NW 188; Blackwood v. 
Brown, 34 Mich. 4; Vanderkarr vy. 
Thompson, 19 Mich. 8&2. , 

Minn.—Giltner v. Quirk, 131 Minn. 
472, 155 NW 760; Minneapolis Se- 
curity Nat. Bank y. Pulver, 131 Minn. 
454, 155 NW 641; Hagstrom v. Mc- 
Dougall, 131 Minn. 389, 155 NW 391; 
Samuel H. Chute Co. v. Latta, 123 
Minn. 69, 142 NW _ 1048; Evans v. 
Northern Pac. R. Co., 117 Minn. 4, 
134 NW 294; American Fruit Prod- 


uct Co. v. Barrett, 113 Minn, 22, 128 
NW 1009; Graham v. Savage, 110 
Minn. 510, 126 NW 394, 136 AmSR 
527, 19 AnnCas 1022; Current vy, 
Muir, 99 Minn. 1, 108 NW 870; King 
v. Dahl, 82 Minn. 240, 84 NW 737; 
Baylor vy. Butterfass, 82 Minn. 21, 
84 NW 640; Haycock vy. Johnston, 81 
Miun. 49, 83 NW 494, 1118; Rooney 
v. Koenig, 80 Minn. 483, 83 NW 
399; Youngberg v. Nelson, 51 Minn. 
172, 53 NW 629, 38 AmSR 497; Wins- 
low Bros. Co. v. Herzog Mfg. Co., 46 
Minn. 452, 49 NW 234; St. Paul, etc., 
R. Co. v. St. Paul Union Depot Co., 
44 Minn. 325, 46 NW 566; Stewart v. 
Murray, 13 Minn. 426; Hallowell 
Bank v. Baker, 1 Minn. 261. 

Miss.—Cooper y. Robertson Inv. 
Co., 117 Miss. 108, 77 S 953; McCall 
Co. v. Parsons, ete., Co., 107 Miss. 
865, 66 S 274; Irwin v. Yazoo, etc, 
R. Co. 99 Miss. 394, 55 S 49; Fresno 
Home Packing Co. v. Lyon, 98 Miss. 
228, 53 S 585; Creek-Neal Coffee Co. 
vy. Morrison-Hinton Grocery Co., 96 
Miss. 835, 51 S 1; Red Snapper Sauce 
Co. v. Bolling, 95 Miss. 752, 50 S 401; 
Yazoo, etc., R. Co. v. Martin, 94 Miss. 
700, 47 S 667, 48 S 789; Columbia 
Milling Co. v. A. G. Russell Co., 89 
Miss. 437, 42 S 233; Chicago Bldg., 
ete., Co. v. Higginbotham, 29 S 79; 
Feld v. Stewart, 78 Miss. 187, 28 S 
819 [dist Volking v. Huckabay, 67 
Miss. 206, 7 S 825]. 

Mo.—Egger v. Egger, 225 Mo. 116, 
123 SW 928, 135 AmSR 566; Standard 
Fireproofing Co. v. St. Louis Expand- 
ed Metal Fireproofing Co., 177 Mo. 
559, 76 SW 1008; Chambers v. Cam- 
eron Bd. of Education, 60 Mo. 370; 
Walker v. Engler, 30 Mo. 130; Met- 
ropolitan St. R. Co. v. Broderick Rope 
Co., (A.) 182 SW 765; Sunderland 
v. Hackney Mfg. Co., 192 Mo. A. 287, 
181 SW 1192; J. I. Case Threshing 
Mach. Co. v. Matthews, 188 Mo. A. 
429, 174 SW 198; Spelman v. Delano, 
187 Mo. A. 119, 172 SW 1163; Brimm 
v. Alexander, 185 Mo. A. 599, 172 SW 
480; Laclede Laundry Co. v. Freu- 
denstein, 179 Mo. A. 175, 161 SW 593; 
Goller v. Henseler Mercantile Oil, 
etc., Co., 179 Mo. A. 48, 161 SW 584; 
Russell v.> Quincey; iete.; AR. iCo:, ~L77 
Mo. A. 186, 164 SW 164; Outcault 
Adv. Co. v. Barnes 176 Mo. A. 307, 
162 SW 631; Patt v. Leavel, 161 Mo. 
A. 242, 143 SW 833; National Live 
Stock Commn. Co. v. Thero, 154 Mo. 
A. 508, 135 SW 961; Bucklew v. Pry- 
on, 153 Mo. A. 6738, 134 SW 1064; 
Moots v. Cope, 147 Mo. A. 76, 126 
SW 184; Zellar v. Ranson, 140 Mo. 
A. 220, 123 SW 1016; American Copy- 
ing Co..v. Muleski, 138 Mo. A. 419, 
122 SW 384; Kellerman Contracting 
Co. v. Chicago House Wrecking Co., 
137 Mo. A. 392, 118 SW 99; Creamery 
Package Mfg. Co. v. Duncan, 136 Mo. 
A. 659, 119 SW 33; Official Catalogue 
Co. v. Weber Gas, etc., Engine Co., 
136 Mo. A. 646, 109 SW 1071; Inter- 
national Text-Book Co. v. Lewis, 130 
Mo. A. 158, 108 SW 1118; New York 
L. Ins.. Co. v. Wolfson, 124 Mo. A. 
286, 101 SW 162; Poindexter v. Mc- 
Dowell, 110 Mo. A. 2338, 84 SW 1133; 
McCormick Harvesting Mach. Co. v. 
Mackey, 100 Mo. A. 400, 74 SW 388; 
First State Bank v. Noel, 94 Mo. A. 
498, 68 SW 235; Norwich Union F. 
Ins. Co. v. Buchalter, 83 Mo. A. 504; 
Minnesota Thresher Mfg. Co. v. Grant 
City Lumber, etc., Co., 81 Mo. A. 255. 

Mont.—Largey v. Leggat, 30 Mont. 
1485 11>) P95 0: 

Nebr.—Wehnes  v. Roberts, 92 
Nebr. 696, 139 NW 212, AnnCasi1914 
A 452; Wessell v. Havens, 91 Nebr. 
426, 136 NW 70, Ann@asi913C 1377; 
Benton v. Sikyta, 84 Nebr. 808, 122 
NW 61, 24 LRANS 1057; Krbel vy. 
Krbel, 84 Nebr. 160, 120 NW 935; 
Aultman vy. Hawk, 4 Nebr. (Unoff.) 
582, 95 NW 695; Peterson vy. Fer- 
brache, 4 Nebr. (Unoff.) 249, 93 NW 
1011; Huffman v. Ellis, 64 Nebr. 628, 
90 NW 552; Faulkner v. Gilbert, 61 
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parts, and the rule which forbids 


Nebr. 602, 85 NW 8438; Thomas v. 
Nebraska Moline Plow Co., 56 Nebr. 
383, 76 NW: 876; Sylvester v. Car- 
penter Paper Co., 55 Nebr. 621, 75 
NW 1092; Kaserman v. Fries, ° 33 
Nebr. 427, 50 NW 269; Martens v. 
Pittock, 3 Nebr. (Unoff.) 770, 92 NW 
1038; Norfolk Beet Sugar Co. v. Ber- 
ger, 1 pene (Unoff.) 151, 95 NW 336. 

N. H.—Kidd v. New Hampshire 
Tract. Co.,°74 N. H. 160, 66 A 127; 
Shattuck v. Robbins, 68 N. H. 565, 
44 A 694; Saddlery Hardware Co. v. 
Hillsborough Mills, 68 N. H. 216, 44 
A 300, 73 AmSR 569; Probate Judge 
Vv. Adams, 49 N. H. 150. 

N. J.—Green v. Watts, (Sup.) 90 A 
667; Hoopes Bros., ete., Co. v. South 
End Realty Co., 79 N. J. L. 597, 75 A 
944; Kruger v. Brown, 79 N. J. L. 
418, 75 A 171; Gerli v. National Mill 
Supply Co., 78 N. J. L. 1, 73 A- 252 
[aff 80 N. J. L. 464, 78 A.1134]; Lox- 
ley v. Studebacker, DIN Sd is be 5995 
68 A 98; Alexander v. Ferguson, 73 
N. J. L. 479, 68 A 998; Grueber_ En- 
gineering Co. v. Waldron, Wiles iN die 
L. 597, 60 A 386; Huffman v. Hum- 
mer, 17UN. Ea. 269. 

N. M.—Locke v. Murdoch, 20 N. M. 
522, re P 298, LRA1917B 267. 

N. Y.—King v. Hudson River Real- 
ty Co., 210 N. Y. 467, 104 NE 926; 
Leese v. Lamprecht, 196 N. Y. 32, 89 


NE 365; Lossing v. Cushman, 195 
N. Y. 386, 88 NE 649; Murdock v. 
Gould), 193° Ni ¥.£°369, 86 Nie i23 


Mead v. Dunlevie, 174 N. Y. 108, 66 
NE 658; Brantingham v. Huff, 174 
NEY 53, 66 NE 620, 95 AmSR 545 
[rev 67 App. Div. 621; 73 NYS 643]; 
Stowell v. Greenwich Ins:: Co., 163 
N. Y. 298, 57 NE 480; Thomas v. 
Scutt, 127 N. Y. 133, 27 NE 961; Dor- 
sheimer v. Nichols, 1 Abb. Dec. 519, 
2 Keyes 260; Massachusetts Bonding, 
ete., Co. v. Thomson, 181 App. Div. 
425, 168 NYS 973; Interstate Chemi- 
cal Corp. v. Duke, 176 App. Div. 684, 
163 NYS 1035 [aff 92 Misc. 519, 156 
NYS 244]; Mitchell Motor Co. Vv. 
Chandler, 169 App. Div. 245, 154 NYS 
502; Union Bank v, Fleitman, 168 
App. Div. 171, 153 NYS 929; Eagle 
Sav., etc, Co. v. Beakey, 163 App. 
Div. 860, 147 NYS 127; Anguish v. 
Blair, 160 App. Div. 52,,:145 NYS 392 
{aff 216 N. Y. 746 mem, 111 NE 1084 
mem]; White Co. v. White Motor Co., 
159 App. Div. 716, 144 NYS 960; Bor- 
ough Dey. Co. v. Harmon, 154 App. 
Div. 689, 189 NYS 362 [aff 214 N. Y. 
691 mem, 108 NE 1089 mem]; Porter 
v. Baldwin, 139 App. Div. 278, 123 
NYS 1043; McKeige v. Carroll, 120 
App. Div. 521, 105 NYS 342; Spencer 
v. Huntington, 100 App. Div. 463, 91 
NYS 561, 34 NYCivProc 30 [aff 183 
N. Y. 506 mem, 76 NE 1109 mem]; 
Grabfelder v. Vosburgh, 90 App. Div. 
307, 85 NYS 633; Lillis v. Mertz, 89 
App. Div. 289, 85 NYS 800; Gray v. 


Meyer, 88 App. Div. 359, 84 NYS 
613; Townsend v. Greenwich Ins. 
Co4° 486 | Appy! Div:) 323) -83..NYS 
909) .fiafie $39" Miisero (87.6 “TSN YS 
Sone sande afi (17'S SAN. ee: 634 
mem, 71 NE 1140 mem]; Fuller v. 


Schrenk, 58 App. Div. 222, 68 NYS 
781 [aff 171 N. Y. 671, 64 NE 1126]; 
Hanes v. Sackett, 56 App. Div. 610, 
67 NYS 843; Disbrow v. Disbrow, 46 
App. Div. 111, 61 NYS 614 [aff 167 
N. Y. 606 mem, 60 NE 1110 mem]; 
Davis v. New York Steam Co., 
SO UTADD: Divs Mm 40lee b4 Tt NS HU7sh 
Williamson y. Seeley, 22 App. Div. 
389, 48 NYS 196; Hutzler v. Richter, 
13 App. Div. 592, 43 NYS 679; Wells 
v: Wells, 8 App. Div. 422, 40 NYS 
836; Emmett v. Penoyer, 76 Hun 551, 
28 NYS 234 [rev on other grounds 
151 N. Y. 564 mem, 45 NE 1041 mem]; 


Jones v. Jones, 18 Hun 438 [app 
dism 81 N. Y. 357]; Grossman vy. 
Phillips, 88 Mise. 453, 145 NYS 34; 


Bristor v. Manhattan Real Est. Co., 
75 Mise. 632, 133 NYS 1000; Karpf 
v. Borgenicht, 65 Misc. 592, 120 NYS 
876 [aff 188 App. Div. 908 mem, 123 
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the proof of a | collateral parol agreement which is inconsistent with 


NYS 1123 mem]; Solomon v. Lighte, 
50 Misc. 541, 99 NYS 540; Hamilton 
v. Emerson, 31 Mise. 257, 64 NYS 
48; Liebel v. Light, 30 Misc. 434, 62 
NYS 535; American Surety Co. v. 
Crow, 22 Misc. 573, 49 NYS 946; 
Gideon v. Hinds, 158 NYS. 774; Mc- 
Caskey Register Co. v. Blaisdell, 134 
NYS 1071; Shea v. Oussani, 134 NYS 
522; Oliver Typewriter Co. v. United 
Publishers’ Assoc., 183 NYS 478; Pi- 
retti v. Firestone Tire, etc., Co., 120 
NYS 782; St. Dunstan Society v. 
Picard, 115¢«NYS 1079; Abramsog- 
Eingesser Co. v. McCafferty, 86 NYS 
185; Rooney v. Thompson, 84 NYS 
263; Andrews v. Brewster, 9 NYS 114 
[aft 124° N. Y¥. 4338, .26 NE 1024]; 
Ward v. Cowdrey, 5 NYS 282 {aff 119 
N. Y. 614 mem, 23 NE 1143 mem]. 

N. C.—Cauley v. Dunn, 167 N. C. 
32, 88 SE 16; Richards v. Hodges, 
164 N. C. 183,-80 SE 439; Jeffords v. 
Albemarle Waterworks, 157 NEES 0, 
72 SE 624; Woodson v. Beck, 151 
N. C. 144, 65 SE 751, :31 LRANS 235; 
Gaylord v. Gaylord, 150‘ 'N: C. 222° 
63 SE 1028; Walker v. Cooper, 150 
N. C. 128,-638 SE 681; Walker v. Ven- 
ters, 148 N. C. 388, 62 SE 510; Dr. 
Shoop Medicine Co. v. Mizell, 148 
N. GC. 384, 62 SE 511; Western Caro- 
lina Bank v. Moore, 138 N. C. 529, 51 
SE 79; Orion Knitting Mills v. U. S. 
Fidelity, etc., Co., 137 N. C. 565, 50 
SE 304, 70 LRA 167, 2 AnnCas 888. 

N. D.—Gilbert Mfg. Co. v. Bryan, 
166 NW 805; Harney v. Wirtz, 30 
N. De. 0292,) 152. NW 803; Rieck: sy. 
Daigle, 17 N. D. 365, 117 NW 346. 

Oh.—Furnace Run Saw Milk, etc., 
Co. v. Heller Bros. Co., 84 Oh. St. 201, 
95 NE 771; Ewan vy. Brooks-Water- 
field Co., 55 Oh. St. 596, 45 NE 1094, 
60 AmSR 719, 35 LRA 786; Smith v. 
Geis, 32 Oh. Cir. Ct. 666; Martin v. 
First Nat. Bank, 30 Oh. Cir. Ct. 398; 
Highland Buggy Co. v. Parker, 27 
Oh. Cir. Ct. 115; De Haven v. Coup, 
5 Oh. Dec. (Reprint) 562,6 AmLRec 593. 

Okl.—Mackin vy. Darrow Music Co., 
169 P 497; Hollister v. National Cash 
Register Co., 55 Okl. 214, 154 P 1157; 
Bailey vy. Lankford, 54 Okl. 692, 154 
P 672; Barricklow v: Boice, 50 Okl. 
260, 150 P 1094; Coyle v. Arkansas 
Valley, etc., R. Co., 41 Okl. 648, 139 
P 294; German Stock Food Co. v. 
Miller, 39 Okl. 634, 136 P 426; Oland 
v. Malson, 39 Okl. 456, 135 P 1055; 
Harly® v.: King; +38 Ok. -206, 135 P 
286; Fisher v. Gossett, 36 Okl. 261, 
128 P 293; Farmers’ Nat. Bank v. 
Ardmore Wholesale Grocery Co., 33 
Okl. 769, 127 P 1071; Scott v. Vulcan 
Iron Works Co., 31 Okl. 334, 122 P 
186; Clinton Nat. Bank v. MecKennon, 
26 Ok), 835, 110 P° 649; Hardin ‘v. 
Kirby, 25 Okl. 479, 106 P 837; Bux- 
ton v. Alton-Dawson Mercantile Co., 
18 Okl. 287, 90 P 19; Page v. Geiser 
Mfe."Co. 17, OKLS110) 87 PP. 851° Leit 
Cyc]; Liverpool, ‘ete., Ins. Co. v. T. 
M. Richardson Lumber Co., 11 Okl. 
579, 585, 69 P 986, 938. 

Or.—Muir v. Morris, 80 Or. 378, 
104 PET elo ee Y7Sbis Si Robperts vy. 
Lombard, 78 Or. 100, 152 P 499; West- 
ern Oregon Trust Co. v. Hendricks, 
77 Or. 104, 150 P 753; Lumbermen’s 
Nat. Bank v. Campbell, 61 Or. 123, 
121 P 427; Williams v. Mount Hood 
Rs; ete:)*Co,, (57 Or. 251, 110 P 490) 1d 
P17, AnnCasl1913A°177>* Bolland’ v: 
Rhodes, 56 Or. 206, 106 P 779; Hilgar 
v. Miller, 42 Or. 552, 72 P 319; Ruck- 
man v. Imbler Lumber Co., 42 Or. 
231, 70 P 811; Hindman v. Edgar, 
24 Or. 581, 17 P 862. 

Pa.—Williams v. Notopolos, 259 Pa. 
469, 103 A 290; Hamilton v. Fleck, 
249 Pa. 607, 95 A (252; Dominion 
Trust’ Co. v. Ridal, 249 Pa. 122,+94 
A 464; General Motors Truck Co. v. 
Philadelphia Pav. Co., 248 Pa. 499, 94 
A 235; Becker v. Second Active Bldg. 
Assoc., 239 Pa. 590, 86 A 1084; Low- 
ry v. Toy, 238 Pa. 9, 85 A 986; Leu- 
ten Brick Co. v. Killen, 


83 A 576; Ridgeway Dynamo, etce., 


235 Pa. 144,, 


| Co. v. Pennsylvania Cement Co. 221 


Pa. 160, 70 A 557, 18 LRANS 613; 
Farrell v. Coatesville Borough, 214 
Pa. 296, 63 A 742; Kaufmann v. Fri- 
day, 201 Pa. 178, 50 A 942; Streator 


Vin PAXtON ys 20lon eae, lid Oy OO 20s 
Eberle v. Girard L. Ins., ete., Co., 1 
Pa. Cas. 409, 4 A 808; Philadelphia, 


etc., SS. Co. v. Pechin, 61 Pa. Super. 
401; Tranter Mfg. Co. v. Blaney, 61 
Pa. Super. 379; Pittsburg Bridge, etc., 
Works v. Fulmer, 48 Pa. Super. 112; 
Fahey v. Howley 22 Pa. Super. 472; 
Harris v. Sharpless, 15 Pa. Super. 643. 

§. C.—Senterfeit v. Shealey, 71 S. C. 
259, 51 SE 142; Virginia-Carolina 
Chemical Co. v. Moore, 61 S. C. 166, 
39 SE 346 

S. D.—Barnes vy. Hill City Lumber 
Co., 84 S. D. 158, 147 NW 775; Kimm 
v. Wolters, 28 sity, ZOOL so NW Ads 
Haag v. Burns, 22 S. D. 51, 115 NW 
104; Schriner v. Dickinson, 20 S. D. 
433, 107 NW 536. 

Tenn.—Somerville v. Gullett Gin 
Co., 187 Tenn. 509, 194 SW 576. 

Tex.—Kramer v. Wolf Cigar Stores 
Co., 99 Tex. 597, 91 SW 775 [rev (Civ. 
A.) 89 SW 995]; Earle v. Marx, 80 
Tex. 39, 15 SW 595; Belcher v. Mul- 
hall, 57 Tex. 17; Wright v. Hays, 34 
Tex.. 253; Smith v,. Garrett, 29 Tex. 
48; Cox v. Bray, 28 Tex. 247; Tram- 
mell v. Pilgrim, 20 Tex. 158; John EB. 
Morrison Co. v. Riley, (Civ. A.) 198 
SW 1031; Chapman yv. Witherspoon, 
(Civ. A.) 192 SW 281; Borschow v. 
Wilson, (Civ. A.) 190 SW 202; Hel- 
denfels v. San Patricio County School 
Dist. No. 7, (Civ. A.) 182 SW 386; 

Phillip- Carey Co. v. Manes, (Civ. A.) 
177 SW 158; Pecos, ete, R. Co. v. 
Amarillo St. R. Cos (Civ. A.) 171 SW 
1103; Houston Packing Co. vy. Grif- 
fith, (Civ. A.) 164 SW 431; Martin 
v. Daniel, (Civ. A.) 164 SW ‘47; Her- 
ron- -Robbins VL Altfen, (Civ. A’) 159 
Sw 1046; Magnolia Warehouse, eter 
Co. v. Davis, (Civ A.) >153 SW 670; 
Rudolph v. Price, (Civ. A.) 146 SW 
1037; Fish Bros. Wagon Co. v. 
Adams, (Civ. A.) 146 SW 704; Stith 
Vv. Graham, (Givi “A>. 146 Sw 661; 
Crooker vy. National Phonograph Co. 
(Civ. A) 135 SW 647; Cress v. Hol- 
loway, 63 Tex. Civ. A. 590, 1385 SW 
209; Stidham v. Laurie, (Civ. A.) 
133 SW 1082; Sims v. Shaffer, 63 Tex. 
Civ. A. 555, 133 SW 702; Murray Co. 
Vv. Putnam, 61 Tex. Civ. A. 517, 130 
SW 631; Kostoryz v, Leary, (Civ. A.) 
130 SW 456; Openshaw v. Dean, 59 
Tex. Civ. A. 498, 125 SW 989; Sutor 
v. International, ete., R. Co., 59 Tex. 
Civ. A. 73, 125 SW 948; Fambro v. 
Keith, 57 Tex. Civ. A. 302, 122 SW 
40; Wizig v. Beister, (Civ. A.) 120 
SW 954; Cotulla v. Barlow, (Civ. A.) 
115 SW 294; Kansas City Packing 
Box Co. -v. Spies, (Civ. A.) 109 SW 
432; International R. Co. v. Griffith, 
(Civ. A.) 103 SW 225; Dillard v. San- 
ders; (Civ. FASC987 Sw 108; Williams 
v. Dallas, ete, R. Co., 43° Tex. Civ. 
A. 609, 96 SW 1099; Southwestern 
Tel., ete., Co. v. Paris, 30) Mex iver At 
424, 87 SW 724; Bruel v. Liggett, 
etc., Tobacco Co., 29 Tex. Civ. A. 405, 
68 SW 718; A. J. Anderson Blectric 
Co. v. Cleburne Water, etc., Co.,; (Civ. 
A.) 44 SW 929; Staley Vv. Hankla, 
(Civ. A.) 43 SW’20; Pishkos v. Wor- 
tek, (A.) 18 SW 788. 

Utah.—Smith v. Cannady, 45 Utah 
521, 147 P 210; Vance v. Heath, 42 
Utah 148, 129 Pp 365; MecCornick v. 
Levy, 37 Utah 134, 106 P 660; McCall 
Co. v. Jennings, 26 Utah 459, 73 P 639. 

Vt.—Kinnear, etc., Mfe. COge YY. 
Miner, 88 Vt. 324, 92 A 459; Nelson 
v. Godfrey, 74 Vt. 470, 52 "A 1037; 
Gilman y. Williams, 74 "Vt. 327, 52 A 
428: Daggett v. Johnson, 49 Vt. 345. 

Va.—Farmers’ Mfg. Co. v. Wood- 
worth, 109 Va. 596, 64.SE 986; Trout 
vVeMNorrolk, <etesit. Co: O07 Vien mate 
59 SE 394, 17 LRANS 702; Carlin 
vo Mraser;. 106.'Va.. 2176, "53 S145 
Consumers’ Ice Co. v. Jennings, 100 
Va. 719, 42 SE 879; Triplett v. Wood- 
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the written terms equally forbids the proof of one 
which is inconsistent with its implied conditions.®° 
Completeness of Writing. 
der to let in parol evidence of collateral agreements 
relating to the same subject matter as a written. 
agreement between the same parties, it must appear 
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ward, 98 Va. 187, 35 SE 455; Slaughter 
Vv. Smither, 97 Va. 202, 33 SE 544; 
Shirley v. Rice, 79 Va. "442, 

Wash.—Holt Mfg. Co. v. Brother- 
ton, 91 Wash. 354, "157 P 849; Union 
Mach., ete., Co. v. Darnell, 89 Wash. 
ZG td Asy Ps) 1:83; Tacoma Mill Co. 
v. Northern Pac. R. Co:, 89 Wash. 
187, 208, 154 P 173 [quot Cyel; Olsen 
We Nichols, 86 Wash. 185, 149 P 668; 
Winton Motor Carriage Co. vy. Blom- 
berg, 84 Wash. 451, 147 P 21; Smith 
and, etc:, (Co. iva ‘Corbin, 81 Wash. 
494, 142 P 1163, 75 Wash. 635, 135 
eA 2s Washington Trust Co. Vv. 
Keyes, "79 Wash. 61, 139 P 638, Ann 
Cas1916A 279; H. BE. Orr Co. v. In- 
terlaken Land Co., 74 Wash. 340, 133 
P 599; Amherst Inv. Co. v. Meacham, 
69 Wash. 284, 124 P 682; State v. 
Seattle, ete., R. Co., 64 Wash. 167, 
116 P 638; Seattle Transfer Co. v. 
Seattle, 62 Wash, 269, 113 P. 627; 
Zonin v. McArthur, 56 Wash. 523, 106 

180; Victor Safe, etc., Co. v- 
ONaL 48 Wash. 176, 93 P "914; Hu- 
benthal v. Spakane R. Co., 43 Wash. 
677, 689, 86 P 955 [quot Cyel; Buck- 
eye Buggy Co. v. Montana Stables, 43 
Wash. 49, 85 P 1077, 117 AmSR 1032; 
Nielsen vy. Northeastern Siberian Co., 
40 Wash. 194, 82 P 292; Hindle v. 
Holcomb, 34 Wash. 336, 75 P 873; 
Pacific Nat. Bank y. San Francisco 
Bridge Co., 23 Wash. 425, 63 P 207; 
Sibson v. Hamilton, etc., Co., 22 
Wash. 449, 61 P 162; Michels v. 
Rustemeyer, 20. Wash. 597, 56 P 
380;'Hemrich vy. Wist, 19 Wash. 516, 
53 P 719; Gurney vy. Morrison, 12 
Wash. 456, 41 P 192. 

W. Va.—Vance v. Ellison, 76 W. 
Va. 592, 85 SE 776; Ryan vy. Nuce, 
67 W. Va. 485, 68 SE 110; Orrick v. 
Dawson, 67 W. Va. 403, 68 SE 39; 
Home-Gas Co. v. Mannington Co-op. 
Window Glass Co., 63 W. Va. 266, 61 
SE 329; Mahaffey v. J. L. Rumnar- 
ger Lumber Co., 61 W. Va. 571, 56 
SE 893, 8 LRANS 1263; Providence 
Washington Ins. Co. v. Morgantown 
School Dist., 49 W. Va. 360, 38 SE 
679; Martin v. Monongahela R. Co., 
48 W. Va. 542, 37. SE 563; Buena 
Vista Co. v. Billmyer, 48 W. Va. 382, 
37 SE 583; Long v. Perine, 41 W. Va. 
304) 234 Shy 611+) Hukill - v..Guttey, 
37 W. Va. 425, 16 SE 544. 

Wis.—Radtke v. Rothchild Water 
Power Co., 158 Wis. 271, 148 NW 
866; Manufacturers’, etc., Inspection 
Bureau v. Everwear Hosiery Co., 152 
Wis. 73, 1388 NW 624, 42 LRANS 
847, AnnCasi1914C 449; Sentinel Co. 
vy. Smith, 150 Wis. 231, 136 NW 602; 
Ady v. Barnett, 142 Wis. 18, 124 NW 
1061; Loree v. ‘Webster Mfg. Co., 134 
Wis. 173, 114 NW 449; Corbett v. 
Joannes, 125 Wis. 370, 104 NW 69; 
Patterson v. Cappon, 125 Wis. 198, 
102 NW 1083; Vogt v. Shienebeck, 
122 Wis. 491, 100 ow 820, 106 AmSR 
989, 67 LRA 756, 2 2 AnnCas are 


son v. Pugh, 110 Wis. 167 
641; Hunter v. Hathaway, 108 Wis. 
620, 84 NW 996; Jackowski v. IIli- 


nois Steel Co., 103 Wis. 448, 79 NW 
757; Skobis, v. Ferge, 102 Wis. 122, 
78 NW 426; Cliver v. Heil, 95 Wis. 
364, 70 NW 346; Hubbard y. Marshall, 
50 Wis. 322, 6 NW 497; Crawford v. 
Earl, 38 Wis. 312. 

Wyo. —George v. Emery, 18 Wyo. 
352, 107 P 1; Stickney v. Hughes, 12 
Wyo. Bots 75 P 945, 18 Wyo. 257, 79 


2 eee 

g.—Erskine v. Adeane, L. R. 8 
che cit Abrey v. Crux, tg Re be Cs 
P, 37, 4 "ERC 195; Morgan y. Griffith, 
L, R. 6 Exch. 70: 

Man.—Wilton v. Manitoba Inde- 
pendent Oil Co., 25 Man. 628, 25 
DomLR 243, 32 WestLR 465, 9 West 
Wkly 202. 

N. B.—Hunter v. Farrell, 42 N. B. 
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In or- 


323, 14 DomLR 556, 13. HastLR 354; 
McPherson Ve Moody, 35 Ne BabL. 

Ont.—Lancey v. Brake, 10 Ont. 428; 
Pherrill v. Pherrill, 13 Grant Ch. GG: 
CAHr416; pole v.) Hodgson, 3 UU. C. 
Qe. a: 

[a] fotrancacoe written lease, 
complete in itself, cannot be canceled 
on the theory that it was entered into 
by reason of a verbal agreement of 
the lessor forming a consideration 
inducing the lessee to enter into the 
lease to the effect that the lessor 
would not rent other parts of the 
building for immoral purposes. Arm- 
strong v. Union Trust Co., 113 Ark. 
509, 168 SW 1119. 

[b] ‘The doctrine of parol trusts 
is subordinated to the rule that, when 
parties formally express their entire 
contract in writing, it cannot be con- 
tradicted by contemporaneous parol 
stipulations. Gaylord v. Gaylord, 
L50 IN; CGA 222. 63 SB 1028. 

[ec] The express engagement to 
pay contained in a promissory note 
of the usual form constitutes such 
instrument a complete contract im- 
porting on its face an absolute obli- 
gation as to whizh a reservation of 
right not to pay is contradictory. 
Therefore oral evidence of a con- 
temporaneous agreement to surrender 
the note without payment, in rescis- 
sion of the contract pursuant to 
which it was given, is inadmissible. 
Thisler v. Mackey, 65 Kan. 464, 70 P 
334. 

[d] Right to rescind.—Where a 
written contract did not provide for 
rescission, defendant could not show 
by parol an agreement permitting re- 
scission by the parties, made at the 
time the written contract was execut- 
ed. Holland v. Rhoades, 56 Or. 206, 
MOK 12) Ye 

[e] A letter accompanying a con- 
tract which contained statements ad- 
ditional to the warranties in the con- 
tract is inadmissible in an_ action 
for breach of warranty. Phillip- 
Carey Co. v. Manes, (Tex. Civ. A.) 
177, SW 158. 

{f] imitation of rule.—A _ con- 
temporaneous writing, authorizing 
the return of goods ordered in case 
they are not satisfactory, and showing 
on its face that it is executed by 
the seller’s agent on the seller’s be- 
half, is admissible, even though it 
conflicts in some respects with print- 
ed terms embodied in the order. Hast- 
ern Mfg. Co. v. Brenk, (Tex. Civ. A.) 
73° SW_ 538. 

80. Sun Printing, ete., Assoc. v. 
Edwards, 113 Fed. 445, 51 CCA 279; 
J. I. Case Threshing Mach. Co. v. 
Matthews, 188 Mo, A. 429, 174 SW 
198. 

Legal effect of instrument general- 
ly see supra §§ 1381-1387. 

Rebutting preanrnpyion or inference 
see infra § 1681. 

31. Ala.—Maness vy. Henry, 96 Ala. 
454, 11 S 410. 

Ark.—Morrison Milling Co. v. S. & 
S. Flour Mills Co., 174 SW 1160. 

Cal.—Ayers v. Southern Pac. R. 
Co., 173 Cal. 74, 159 P 144, LRA1917F 
949 Luitweiler Pumping Engine Co. 
v. Ukiah Water, etc., Co., 16 Cal. A. 
19S e GP wi0s 712. 

Colo.—R. M. Davis Photo Stock Co. 
v. Photo Jewelry Mfg. Co., 47 Colo. 
68, 72, 104 P 389, 19 AnnCas 540 [cit 
Cyc]; Knight-Campbell Music Co. v. 
Buck, 43 Colo. 179, 95 P 283. 

Fla.—Chamberlain v. Lesley, 39 
Fla. 452, 22 S 736. 

Ga.—Watson v. Smith, 15 Ga. A. 
62, 82 SE 633. 

I11l.—Chicago, 
Tatum, ,203 Ill. 
Mulligan, 113 I1l. 

Ind.—Diven, vy, 


,uumber Co. v. 
Halliday v. 
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etc, 
A. "421; 
A. 177. 


Johnson, Ind. 
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that the writing was not intended to embrace the 
entire agreement of the parties.*!_ The only criterion 
of the completeness of a writing as a full expres- 
sion of the agreement of the parties is the writing 
itself.? If it imports on its face to be a complete 
expression of the whole agreement—that is, contains 


512, 20 NE 428, 3 LRA 308. 
Iowa.—Wells v. Hocking Valiey 
Coal Co., 137 Iowa 526, 543, 114 WW 
1076 [cit Cyc]. 
Ky.—Fairbanks-Morse vy. Manning, 
164 Ky. 478, 175 SW 1000. 
Minn.—Hand v. Ryan Drug Co., 63 
Minn. 539, 65 NW 1081. 


Miss. —Yazoo, etGseR. Coun. Mar-= 
Bee 94 Miss. 700, 47:8 667, 48 S 


Mo.—Mosby v. Smith, 194 Mo. A. 
20, 186 SW 49; Hopkins v. Harlin, 
110 Mo. A. 465, 85 SW 642. 


Mont. —Armington Vin Stelle. 227 
Mont. 13, 69 P 115, 94 AmSR 811. 
Nebr. — Bell v. Wiltson, 5 Nebr. 


(Unoff.) 486, 98 NW 1049. 

N. —Naumberg v. Young, 44 N. 
cine BE 331, 43 AmR 380 

N. Y.— Beattie v. New York, etc., 
Copel Co., 196 N. Y. 346,189 NE 

N. C.—Armour Fertilizer Works v. 
MeLewborm 158 N. C. 274, 73. SE 


N. D.—Gilbert Mfg. Co. v. Bryan, 
166 NW 805; Johnson y. Kindred 
State Bank, 12 N. D. 336, 96 NW 588. 

—s ‘SOLO. COs, 861 OTe 
289, 168 P 300; Looney vy. Rankin, 15 
Or i617, 165660; 

Pa.—Williams v. Notopolos, 259 Pa. 
469, 103 A 290; Wallace v. Steele, 228 
Pa. 70, 77 A 247. 

Tex.—Brownsville  v. 
(Civ.. A.) 179 SW. 1107; 
Warehouse, etc., Co. v. Davis, (Civ. 
A.) 153 SW 670; Allen v. Herrick 
Hardware Co., 55 Tex. Civ. A. 249, 
118 SW 1157. 

Va.—Trout v. Norfolk, etc., R. Co., 
ae Va. 576, 59 SE 394, 17 LRANS 

Wash.—Victor Safe, ete., Co. 
O’Neil, 48 Wash. 176,'93 P 214, 

Wis.—O’Brien Lumber Co. v. Wil- 
kinson, 117 Wis. 468, 94 NW 337. 

N. Terr.—McCormick Harvest- 
ine Mach. Co. v. Hislop, 7 Terr. L. 

12 

[a] Silence as to a certain matter 
may show incompleteness of the 
writing so as to admit parol evi- 
dence. Smith v. Smith, (Tex. Civ. A.) 
200 SW 540. 

Writing not expressing entire 
agreement generally see infra §§ 
1715-1720. 

32. Meland v. Youngberg, 124 Minn. 
446, 451, 145 NW 167, AnnCas1915B 
775, See also cases infra this note 
and note 33. 

“Whether the written contract is 
complete and expresses the entire 
agreement of the parties must be de- 
termined from the contract itself, in 
the light of the subject-matter with 
which it deals and of the circum- 
stances attending its execution.” 
Meland v. Youngberg, supra. 

[a] A written order for goods (1) 
is not a formal contract which will 
merge all-previous oral agreements 
or warranties between the parties and 
preclude oral testimony, tending to 
establish a collateral agreement not 
included in the order signed by one 
party and accepted by the other. Har- 
ris v. Marsh, 217 Fed. 555, 133 CCA 
407; Florence:Wagon Works vy. Trini- 
dad Asphalt Mfg. Co., 145 Ala. 677, 
40 S 49; West End Mfg. Co. v. P. R. 
Warren Co., 198 Mass. 320, 84 NE 488; 
McLoone y. Brusch, 119 Minn. 286, 
138 NW 35; Boulware v. Victor Auto- 
mobile Mfg. Co., 152 Mo. A. 567, 134 
SW 7, 163 Mo. A. 524, 148 SW 1197; 
Lovell v. Alton, 82 Misc. 431, 143 
NYS 995; American Steele, etc., Co. 
v. Copeland, 159 N. C. 556, 75 SE 1002. 
(2) An order in writing for stock 
eertificate blanks for a corporation, 
signed by an individual as “ordered 
by” him, but containing no words 


Tumlinson, 
Magnolia 


1252 [22C.J.] 


such language as imports a complete legal obliga- 
tion—it is conclusively presumed that the parties 
have introduced into it every material term, and 
) 4.2180 SW 389. 


“to be paid for,” is not a complete 
instrument, and parol] evidence is ad- 
missible to show that it was agreed 
that he should not be liable. Lyman 
B. Brooks Co. ¥. Wilson, 218 Mass. 
205, 105 NE 607. 

[b] A written order for and bill 
of parcels of goods are not a formal 
contract, which will merge all pre- 
vious negotiations, and parol evidence 
of a prior warranty is admissible. 
Leavitt v. Fiberloid Co., 196 Mass. 
440, 82 NE 682, 15 LRANS 855. 

{c] Bill of sale.—(1) Where a bill 
of sale contains no description of one 
of the items agreed to be furnished 
by the seller, evidence of an oral 
agreement relating to that article is 
admissible, since the rule that all 
antecedent or contemporaneous oral 
agreements are merged in the writ- 
ten contract does not apply where 
the contrict shows on its face that 
it does not cover the entire transac- 
tion. Barnes-Smith Mercantile Co. 
vo Tate; 156 Mo. All 2386) 1387 SW 6r9. 
(2) Where the bill of sale of a horse 
was merely collateral to a parol con- 
tract for the sale of real estate for 
a specified sum of money and a horse, 
and was given in pursuance thereof 
to show that the title to the horse 
had passed from the purchaser to the 
vendor without stating the whole 
contract, parol evidence was admis- 
sible to show that the purchaser had 
undertaken to deliver a pedigree of 
the horse. Kleeb v. MciInturff, 62 
Wash. 508, 114 P 184, 116 P 627. 

{d] Stock subscriptions.—(1) 
Where a written stock subscription 
contract was silent as to the location 
of the corporation’s plant, parol evi- 
dence of an agreement between the 
corporation and certain stockholders 
to maintain the location of the plant 
at a certain place for not less than 
five years was not objectionable as 
varying the terms of the written con- 
tract. Bobzin v. Gould Balance Valve 
Co., 140 Iowa 744, 118 NW 40. (2) 
Where a written stock subscription 
at a specified price did not show the 
corporation’s part of the agreement, 


parol evidence was admissible to 
show it. Mulford y. Torrey Explora- 
tion Co., 45 ‘Colo. 81, 100 P 596. 


[e] Contract of carriage.—Where 
a written contract with a carrier for 
shipment was silent as to the route, 
parol evidence as to a separate agree- 
ment for a particular route was not 
incompetent as contradicting or vary- 
ing the written contract. Davis v. 
Blue Ridge R. Co., 81 S. C. 466, 62 
SE 856. 

{f] Contract of employment.—A 
written agreement, whereby a broker 
employed a third person to procure a 
purchaser of real estate for a share 
of the commissions, provided the 
terms were complied with, unaccom- 
panied by any other written instru- 
ment expressing the terms which 
were to be complied with, is incom- 
plete, and parol evidence of the terms 
is admissible in an action wherein 
the written agreement is pleaded as 
but a memorandum. Casey v. Rich- 
ards, 10 “(Cale AgT5 Ts MLOMIP M36, 

{g] A written agreement, given in 
part performance of an oral one, 
which included the subject matter of 
the written one and other matters not 
intended to be embraced.in the writ- 
ten one, will not exclude parol evi- 
dence of the oral agreement as to 
such other matters. Rines v. Fer- 
rell, 107 Minn. 251, 119 NW 1055. 

[h] Where a written contract spe- 
cified everything but the considera- 
tion, parol evidence with respect to 
a conference between the parties 
which led up to the contract was ad- 
missible, where the authority of the 
agent who made the contract was in 
controversy. Bradley-Metcalf, Co. v. 
Tootle- Campbell Dry Goods Co., (Mo. 


EVIDENCE 


33. . S—Ronan v. 155,453 Feet 
of Lumber, 131 Fed. 345; Union Sell- 
ing.Co. v. Jones, 128 Fed. 672, 63 CCA 
224, 

Ala.—Baker v. Lehman, 186 Ala. 
493, 65 S 321; Shriner v. Meyer, 171 
Ala. 112, 55 S 156, AnnCas1918A 1103; 
Main v. Radney, 39 S 981. 

Ark.—Ashley, ete., R. Co. v. Cun- 
ningham, 129 Ark. 346, 196 SW 798; 
Bnsign’ ve (Octfelti" 119" Ark.) 1) 0077 
SW 735; Barry-Wehmiller Mach. Co. 
v. Thompson, 83 Ark. 283, 104 SW 
137, 

Cal.—Brookings Lumber, etc., Co. 
v. Manufacturers’ Automatic Sprink- 
ler Co., 173 Cal. 679, 161 P 266; 268 
[cit Cyc]; Luitweiler Pumping En- 
gine Co. v. Ukiah Water, etc., Co., 16 
Cale 198) 16 P07, Vise. Dollar ty. 
International Banking Corp., 13 Cal. 
A. 331, 109 P 499: 

Colo.—Mogenson v. Zubler, 36 
Colo. 235, 84 P 981. 

Conn.—Bristol, ete., Tramway Co. 
v. Eveline, 89 Conn. 382, 94 A 290; 
Brosty. v. Thompson, 79 Conn. 133, 
64 Al. | 

D. C.—Fowler v. Zimmerman, 42 
App: 70; Bieber v. Gans, 24 App. 
517, 

Ga.—Citizens’ Bank vy. Southern Se- 
curities, etc., Co., 148 Ga. 101, 84 SE 
465; Jones v, Jones, 141 Ga. 737, 82, 
SE 451; Smith v. Georgia R., ete., 
Co., 131 Ga. 470, 62 SE 673; Denson 
v. Battle, 17 Ga. A. 575, 87 SE 842; 
Brooks v. Jenkins, 15 Ga. A. 64, 82 
SE 634. 

Ill.—Raphael vy. McGraw, 185 Ill. 
A. 406; Buyers Index Pub. Co. v. 
American Shoe Polish Co., 169 Ill. 
A. 618; Ford Motor Co. vy. Osburn, 
140 Ill. A. 633. 


Ind.—Reynolds v. Louisville etce., 
R.° Co:, 143 Ind. 579, 40 NE 410; 
Diven v. Johnson, 117 Ind. 512, 518, 


20 NE 428, 3 LRA 3808. 
Iowa.—Kinney vy. Reed, 164 Iowa 
337, 145 NW 900. 


Kan.-—Thisler vy. Mackey, 65 Kan. 
464, 70 P 334; HKhrsam y. Brown, 
64 Kan. 466, 67 P 867. 

Ky,—Studebaker Corp. v. Miller, 


169 Ky. 90, 188 SW 256; Chesapeake, 
ete. R. Co. v. Thompson, 164 Ky. 
612, 176 SW 22; Castleman-Blakemore 
Coy? V.eGbPickrel Ay ete Cos 7168 1 iy. 
750, 174 SW 749. 

La.—McGuigin v. Boyle, 1 La. A. 
(Orleans) 164. 

Mass.—Loveland y. Epstein Drug 
Co., 227 Mass. 811, 116 NE 570; J. N. 
Magnam Co. v. Fuller, 222 Mass, 530, 
111 NE 399. 

Mich.—R. L. Polk Printing Co. v. 
Smedley, 155 Mich. 242, 118 NW 981. 

Minn.—Meland vy. Youngberg, 124 
Minn, 446, 145 NW 167, AnnCas1915B 
775; Samuel H. Chute Co. v. Latta, 
123 Minn, 69, 142 NW 1048; Kasal 
v. Hlinka, 118 Minn. 37, 1836 NW 569; 
Thompson y. Libby, 84 Minn. 374, 
26 NW 1. 

Miss.—Hightower  v. 85 
Miss. 476, 87 S 7465. 

Mo.—Reigart v. Manufacturers’ 
Coal, ete:, Co., 217 Mo. 142, 117 SW 
61; Koons_v. St.. Louis Car Co., 203 
Mo. 227, 101 SW 49; Metropolitan St. 
R. Co. v. Broderick Rope Co., (A.) 
182 SW 765; Goller vy. Henseler Mer- 
cantile Oil; )vetc!, ~Co.;7 +179" Mo. 3A. 
48, 161 SW 584; Metropolitan St. R. 
Co. v. Broderick, etc., Rope Co., 156 
Mo, A. 640, 1837 SW 633; Banks v. 
Chicago, etc., R. Co., 153 Mo. A. 469, 
134 SW 1071; Boulware v. Victor 
Auto. Mfg. Co., 152 Mo. A. 567, 134 
SW 7; Harrington v. F. W. Brockman 
Commn., Co., 107 Mo. A. 418, 81 SW 
629; Neville Vv. Hughes, 104 Mo, A. 
455, 79 SW 735. 

Mont.—Power y. Turner, 37 Mont. 


Henry, 


520, O77 e950: 
N. J.—American Surety Co. v. 
Mason, 87 N. J. L. 290, 92 A 939; 


[§ 1664 


parol evidence cannot be admitted to add another 
term, although the writing is silent as to the par- 
ticular one to which the parol evidence is directed.** 


Phillips ive (Cox, 1.8de. Nios deat Lae bus. 
79 A 284; Kruger v. Brown, 79 N. J. 
TAL Tb A PETES Church, of) Etoty: 
Communion y. Paterson Extension R. 
Co.;.63 Nii. 3.470, 43) -AS 696 brew 
on other grounds 66 N. J. L. 218, 49 A 
1030,.55 LRA 81]. 

N. Y.—Mead v. Dunlevie, 174 N. Y. 
108, 66 NE 658; Thomas vy. Scutt, 
274 N.Y 133.5 27 INE 1961: Simsiie 
Farson, 162 App. Div. 426, 147 NYS 
769; Seeley v. Osborne, 161 App. Div. 
844, 147 NYS 116 [rev 83 Misc. 409, 
145 NYS 237]; Williamson y. Seeley, 
22 App. Div. 389, 48 NYS 196; Thomas 
v. Dingleman, 45 Misc. 379, 90 NYS 


436; Piretti v. Firestone Tire, ete., 
Co., 120 NYS 782. 

Oh.—Smith y. Geis, 13 Oh. Cir. Ct. 
N.S. 336. 

Okl.—Reed v. Moore, 54 Okl. 354, 
154 P 348. 

Tex.—Borschow vy. Wilson, (Civ. 


A.) 190 SW 202; Brownsville v. Tum- 
linson, (Civ. A.) 179 SW 1107; Moore 
Vv." -Decker,..-(Ciy=” A.) 106 Swe 2 8t6e 
Jefferson Cotton Oil, ete., Co. v. Prid- 


gen, (Civ. A.) 172 W 739; Cattlemen’s 
Trust Co. v. Beck, (Civ. A.) 167 SW 
753;,'International; ete. RR. Cot we 
Griffith, (Civ. A.) 103 SW 225. 

Vt.—Woodsville Guaranty Sav. 
pore v. Rogers, 86 Vt. 121, 83 A 
Boks. 

Va.—Fentress v. Steele, 110 Va. 


578, 583, 66 SE 870 [rev on other 
grounds 226 U.S. 137, 33 SCt 76, 57 
L. ed. 156] [quot Cyc]. 
Wash.—Peterson vy. Denny-Renton 
Clay, -ete., Co.,- 89 Wash. 141) 154 
P 123; Washington’ Trust’ “Co.-*y. 
Keyes, 79 Wash. 61, 139 P 638, Ann 
Cas1916A 279; Allen v. Farmers’, etc., 
Bank, 76 Wash. 51, 135 P 621; Hoff- 
man v. Tribune Pub. Co., 65 Wash. 


467, 118 P 306; Gordon y. Parke, 
ore Mach. Co., 10 Wash. 18, 38 P 
755. 


Wis.—Midland Linseed Co. vy. Rem- 
ington Drug Co., 127 Wis. 242, 106 
NW 115. : 

N. W. Terr.—McCormick Harvest- 


ins Mach. Co. vy. Hislop, 7 Terr. L. 
112. 
[a] This rule has been applied to: 


(1) Bills of sale. McNaughton vy. 
Wahl, 99 Minn. 92, 108 NW 467, 116 
AmSR 389. (2) Chattel mortgages. 
French’ v. French, 75 Mise. 625, 133 
NYS 966. (3) Contracts of employ- 
ment, Cressey v. International Har- 
vester Co. of America, 206 Fed. 29, 
124 CCA 163; Simms y. Gilmore, 149 
Mo. A. 550, 130 SW 1120. (4) Con- 
tracts of sale. Roll v. Puritan Mfg. 
Co., 162 Ala. 416, 50 S 354; Brennard. 
Mfg. Co. v. Citronelle Mercantile Co., 
148 Ala. 666, 41 S 671; Ensign vy. 
Coffelt 219" Ark Teh Te Swe woo 
Lower v. Hickman, 80 Ark. 505, 97 
SW 681; Gardiner vy. McDonogh, 147 
Cal. 318, 81 P 964; Baume v. Morse, 
13 Cals A.) 456,110" P_350* Pierse ve 
Bronnenberg, 40 Ind. A. 662, 81 NE 
739, 82 NE 126 [rev 79 NE 419]; Kin- 
ney v. Reed, 164 Iowa 337, 145 NW 
900; Aultman, etc., Mach. Col -We 
Schierkolk, 95 Kan. 737, 149 P 680; 
American Toy Mfg. Co. v. McLough- 
lin, 221 Mass. 567, 109 NE 836; Gol- 
denberg Vv. Taglino, 218 Mass. 357, 105 
NE 883; Meland v. Youngberg, 124 
Minn. 446, 145 NW 167; McNaughton 
v. Wahl, 99 Minn, 92, 108 NW 467, 
116 AmSR 389; Parsons v. Kelso, 141 
Mo. A. 369, 125 Sw 227; American 
Multigraph Sales Co. v. Jones, 119 
NYS 1087; Norton vy. Abbott, 113 NYS 
669; Midland Linseed Co. v. Reming- 
ton Drug Co., 127 Wis. 242, 106 NW 
115. (5) Instruments of compromise 
or settlement. Lincoln First Nat. 


Bank v. Penn. Mut. L. Ins. Co., 147 
Meds o1o 1 CCAVONS 36) durdicial 
records. Mogenson vy. Zubler, 36 
Colo. 205, 84 P9812 (7) Leases. 
Cherokee Constr. Co. y. Prairie 


Créek Coal” Min. “Co., “102° Ark! 428, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


8§ 1664-1665] 


The writing cannot be proved to be incomplete by 
going outside and proving that there was an oral 
stipulation entered into and not contained in the 
written agreement,** nor can parol evidence be ad- 
mitted to prove a contemporaneous agreement that 
a written instrument which ‘appears upon its face 
to be duly executed, intelligible, unambiguous, rea- 
sonable, and complete, should be considered only as 
the basis or outline of a contract to be subsequently 
filled out with stipulations other than those con- 


tained in the writing.*5 


An express statement in the writing that it con- 
stitutes the entire agreement between the parties is 


144 SW 927; Miller v. Morine, 167 
Towa 287, 149 NW 229; Daly v. Piza, 
105 App. Div. 496, 94 NYS 154 [rev 
45 Misc. 608, 90 NYS 1071]; Leeming 
v. Duryea, 49 Mise. 240, 7 NYS 
355; Reed v. Moore, 54 Okl. 354, 154 
P 348; Rockwell v. Hiler’s Music 
House, 460) Wash. 478, 122° PP 125 39 
LRANS 894. (8) Options. Standard 
Bom Ts@ounv.) Mutual! (Biscuit) ) Co. ,u10, 
Cal. A. 746, 103 P 938; Kibler vy. Cap- 
lis,-140 Mich, 28, 1038 NW 531, 112 
AmSR 388. (9) Releases. Rapid 
Transit R. Co. v. Smith, 98 Tex. 553, 
86 SW 322 [rev (Civ. A.) 82 SW 


788]. (10) Title bonds. Taber v. 
Boston, 190 Mass. 101, 76 NE 727. 
[b] A written order for goods to 


be sent and put up, specifying the 
price and terms of payment, a con- 
dition as to the title remaining in 
the vendor until payment shall be 
made, and other provisions, the prop- 
erty having been sent pursuant there- 
to and appropriated and used by the 
purchaser, is on its face a complete 
contract binding upon the purchaser 
and excluding proof that the prior 
oral agreement was different there- 
from. American Mfg. Co. v. Kliar- 
quist, 47 Minn. 344, 50 NW 243. 
{c] Instrument under seal.—Where 
a written instrument under seal is 
complete on its face and unambigu- 
ous, and contains an unconditional 
promise to pay the sum sued for 
on the happening of a certain event, 
which, admittedly, has occurred, a 
recovery cannot be defeated by show- 
ing a collateral oral agreement be- 
tween the parties that the written 
contract was to be conditional only. 
Bieber v. Gans, 24 App. (D. C.) 517. 
34. Cal.—Luitweiler Pumping En- 
gine Co. y. Ukiah Water, etc., Co., 
NGEROalm Aa los ellGLe: 10%, T12. 


_Iowa.—Miller v. Morine, 167 Iowa 
287, 149 NW 229. 
Kan.—Buxton y. Colver, 102 Kan. 


871, 171 PB 1158 [quot Cye]. 

Minn.—Samuel H. Chute Co. v. Lat- 
ta, 123 Minn. 69, 142 NW 1048; 
Wheaton Roller-Mill Co. v. John_T. 
Noye Mfg. Co., 66 Minn. 156, 68 NW 
854. 

Va.—Fentress v. Steele, 110 Va. 
578, 583, 66 SE 870 [rev _on other 
grounds 226 U. S. 137, 33 SCt 76, 57 
L. ed. 156, and quot Cye]. : 

. Wis.—Kipp v. Laun, 146 Wis. 591, 
131 NW 418. 

35. Ark.—Gunter v. Grant County 
Road Impr. Dist. No. 1, 125 Ark. 492, 
189 SW_ 53. 

Tll.—Chicago, de reccuaa Cons Ve 
m, 203 Lil. A. 421. 
ae naston vy. Colver, 102 Kan. 
871, 171 P 1158 [quot Cyc]; Ehrsam 

vy. Brown, 64 Kan. 466, 67 P 867. 

Me.—Millett v. Marston, 62 Me. 
als 
: Va—Fentress v. Steele, 110 Va. 
578, 583, 66 SE 870 [rev on other 
grounds 226 U. S. 137, 33 SCt 76, 57 
L. ed. 156, and quot Cyc]. 

36. Parker v. Law, 194 Ala. 693, 
69 S 879; Tranter Davison Mfg. Co: 
y. Pittsburg Trolley Pole Co., 23 Pa. 
Super. 46; Garner First Nat. Bank vy. 
Smith, (Tex. Civ. A.) 183 SW 862; 
Commonwealth, etc., Ins. Co. Y. Bar- 
rington, (Tex. Civ. A.) 180 SW 936. 

[a] This rule has been applied 
where the contract provided that 


EVIDENCE 
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of course sufficient to exclude parol evidence to 
show a further agreement with respect to the same 
subject matter ;*° and conversely, where the writing 
expressly recognizes the existence of other agree- 
ments between the parties, these may be shown.37 

[§ 1665] d. Matters of Inducement. 
admitting parol evidence of a collateral agreement 38 
is especially applicable where such agreement con- 
stituted a part of the consideration of the written 
agreement,?® or operated as an inducement for 


The rule 


entering into it,#? and indeed there are a number 


“there are no understandings or 
agreements outside of this written 
contract.” Tranter Davison Mfg. Co. 
v. Pittsburg Trolley Pole Co., 23 Pa. 
Super. 46. 


37. Ala.—Sellers vy. Dickert, 185 
Ala. 206, 64 S 40. 

Iowa.—Sieberts v. Spangler, 140 
Iowa 236, 118 NW 292. 

Mo.—Leyser v. Chicago, ete, R. 


Co., 188 Mo. A. 34, 119 SW 10638. 
S. C.—Herlong y. Southern States 


eoeer Conn 93 BS: Cus 29e Tie SE 
Tex.—San Jucinto Rice®’ Co. "Vv: 


Lockett, (Civ. A.) 145 SW 1046. 

[a] Tllustrations.—(1) Where a 
contract is incomplete within itself, 
in that it provides that certain in- 
formation be furnished by the pur- 
chaser to the seller after which ship- 
ment is to be made, parol evidence is 
admissible to Supplement the con- 
tract. San Jacinto Rice Co. v. 
Lockett, (Tex. Civ. A.) 145 SW 1046. 
(2) Where a duebill sued on was 
payable as provided by “the original 
contract,’ parol evidence is admis- 
sible as to the terms of ‘‘the original 
contract,” although there was a prior 


‘| written contract between the parties, 


which contained only a portion of 
“the original contract.” Sellers v. 
Dickert, 185 Ala. 206, 64 S 40. (3) 
Where a clause in a passenger ticket, 
referring to stop-over privileges, 
adopts the regulations of a railroad 
company, and by implication writes 
them into the contract, such regula- 
tions may be proved in an action 
based thereon, since they are not set 
out in the ticket. Leyser v. Chicago, 


etc., R. Co. 188 Mo. A. 34, 119 SW 
1068. 

38. See supra § 1646. 

39. U. S.—Lafite v. Shawcross, 12 
Fed. 519. 

Ind.—Welz v. Rhodius, 87 Ind. 1, 
44 AmR 747. 


Iowa.—O’Connor vy. Kleiman, 143 
Iowa 435, 121 NW 1088. 

Mo.—R. L. Burke Music Co. v. 
Miller, (A.) 187 SW 141, 142 [cit 


Cyc]: 
Nebr.—Pierce v. Domon, 98 Nebr. 
1S Ngee va. 


120, 152 NW 299. 

N. Y.—Arms v. Arms, 

646, 21 NE 147; Andrews v. Brew- 
ster, 9 NYS 114. 

N. C.—Keener v. Graham County 
Lumber Co., 175 N. C. 701, 96 SE 98; 
Sumner y. Graham County Lumber 
Gos ETS) IN-C.»+654-°96) SHeoT, 

Okl.—Jesse French Piano, etc., Co. 
v. Bodovitz, 174 P 765. 

Ss. D.—De Rue v. McIntosh, 26 S. 
D. 42, 127 NW 532. 

Tex.—Sanger v. Futch, (Civ. A.) 
208 SW 681; Lovelady v. Harding, 
(Civ. A.) 207 SW 933. 

Sask.—Cross v. Douglas, 3 Sask. 
ILO 

Consideration generally see supra 
§§ 1555-1569. 

40. U. S—lIn re Hartman, 166 Fed. 
776. 

Ark.—Kelly v. Carter, 55 Ark. 112, 
17 SW 706. 

Conn.—Quinn v. Roath, 87 Conn. 
16. , 
lowa.—Hemphill v. Cedar Rapids, 
ete., R., ete. Co., 169 Towa 498, 151 
NW 449; Lavelleur v. Hahn. 152 Towa 
649, 132 NW 877, 39 LRANS 24, 


of cases asserting or intimating that it is necessary 
in order to render proof of the oral agreement ad- 


La.—Davies v. Bierce, 114 La. 663, 


388 S 488. 
Rese Wee v. Morrill, 57 Me. 
Mass.—Price v. Rosenberg, 200 


Mass. 36, 85 NE 887; Durkin vy. Cob- 
leigh, 156 Mass. 108, 30 NE 474, 32 
AmSR 436, 17 LRA 270. 


Mich.—Clare County Sav. Bank ‘v. 
Featherly, 173 Mich. 292, 139 NW 
61, 65 [cit Cyc]. 

Minn.—American Bldg., etc. As- 


oe v. Dahl, 54 Minn. 355, 56 NW 


Mo.—R. L. Burke. Music Co. v. 
Miller, (A.) 187 SW 141, 142 [cit 


Cyc]; Avil Printing Co. v. Fred P. 
Kaiser Pub. Co., 127 Mo. A. 141, 89 
SW 900. 


N. M.—Locke v. Murdoch, 20 N. M. 
522, 151 P 298, LRA1917B 267. 

N. Y.—Indelli v. Lesster, 130 App. 
Div. 548, 115 NYS 46. 

N. C.—Anderson v. American Sub- 
urban Corp., 155 N. C. 131, ‘71 -SE 
221, 36 LRANS 896. 

N. D.—Erickson v. Wiper, 33 N. D. 
193, 157 NW 592. 

Oh.—Royal Ins. Co. v. Walrath, 17 
Oh. Cir. Ct. 509, 9 Oh. Cir. Dec. 699; 
Wales v. Bates, 1 Oh. Dec. (Reprint) 
180, 3 WestLJ 263. * 

Okl.—Jesse French Piano, etce., Co. 
v. Bodovitz, 174 P 765; Mitchell v. 
ae State Bank, 32 Okl. 628, 122 
if : 

Pa.—Potter v. Grimm, 248 Pa. 440, 
94 A 185; Alexander v. Righter, 240 
Pa. 22, 26, 87 A 427 [cit Cyc]; Croyle 
v. Cambria Land, etc., Co., 3) Paz 
310, 82 A 360; Faux iv. Witler, 223 
Pa. 568, 72 A 891, 132 AmSR 742; 
Gandy v. Pinkerton, 220 Pa. 293, 69 A 
861; Gandy v. Weckerly, 220 Pa. 285. 
69 A 858, 123 AmSR 691, 18 LRANS 
434; Miller v. Fry, 57 Pa. Super. 473; 
Diehl Mfg. Co. v. Philadelphia Elec- 
tric Co., 49 Pa. Super. 257; Sloss- 
Sheffield Steel, ete, Co. v. Tacony 
Tron Co., 46 Pa, Super. 164; Zeller v. 
Haupt, 41 Pa. Super. 647; Yinger v. 
Yougman, 30 Pa. Super. 139; Sceran- 
ton County Sav. Bank v. Focht, 19 
Pa. Dist. 687; Lockyer v. Poth, 19 
Pa. Dist. 334; Byrod v. Sweigart, 12 
Pa. Dist. 565; Locher v. Jones, 32 Pa. 
Co. 313; Byrod vy. Sweigart, 20 Lane 
rey 274; Levy v. Moore, 1 Phila. 
VAS 

S. D.—De Rue v. McIntosh, 26 S. 
D. 42; 127 NW 5382. 

Tex.—Street v. J. I. Case Threshing 
Mach. |\Cohi a(Civeg At) i SSi Swan cacos 
Pishkos v. Wortek, (A.) 18 SW 788; 
Ackerman v. Bundren, 1 Tex. A. Civ. 


Cas. § 1306. 

an Ae bra Vv... Wiley, “55- Vite 
344. 

Wash.—Franklin County vy. Car-. 


stens, 68 Wash. 176, 122 P 999. . 
W. Va.—Faulkner v. Thomas, 
W. Va. 148, 35 SE 915. 
Eng.—Lloyd v. Sturgeon Falls Pulp 
Cos, So) EoTS Ren. Nees. 62: 


48 


Man.—Tocher vy. Thompson, 23 
Man. 707. 
Ont.—Long v. Smith, 23 Ont. L. 


121, 2 OntWN 631, 18 OntWR 88; In 
re Mason, 21 Grant Ch. 166, 629. 
Sask.—Willoughby v. Saskatche- 
wan Valley Land Co., 3 Sask. L. 130; 
Cross v. Douglas, 3 Sask. L. 97. 
Inducing cause generally see su- 
pra § 1615. 
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missible that it should have been of this character.*+ 
It has also been held that, where, at the time of 
executing a writing, a stipulation has been entered 
into, a condition annexed, or a promise made by 
word of mouth, on the faith of which the writing has 
been executed, parol eyidence of such matters is ad- 
missible even though it may vary or materially 
change the terms of the contract;4? and in such 
ease it 1s not necessary to allege that the agreement 
was left ont of the contract through fraud, acci- 
dent, or mistake.*% 

[§ 1666] e. Subject of Collateral Agreement. 
It has been asserted that where the parties have 
reduced a contract to writing, in order to warrant 
the introduction of parol evidence of a matter as 
collateral, it must relate to a subject distinct from 
that to which the writing relates.44 But on the 
other hand there are cases holding that the rule 
against parol evidence does not apply where a dis- 
tinct, collateral, contemporaneous agreement, inde- 
pendent of and not varying the written agreement, 
is offered in evidence, although it relates to the same 
subject matter.*® This conflict may be explained 
upon the theory that in the first class of cases the 
court had in view the subject of the writing in 
the more confined sense of the term, while in the 
latter class the court had reference to the general 
subject matter of the agreement. To illustrate, the 
rule first set forth has been held not to exelude 
evidence of a collateral agreement of warranty or 
guaranty as to articles, the sale of which is evi- 


41. Neal v. Flint, 88 Me. 72, 33 A|Ark. 510. 
669; Bonney v. Morrill, 57 Me. 368; Cal. — Southern 
Armington v. Stelle, 27 Mont. 13,} Bank v. Asbury, 
69 P 115, 94 AmSR 811; Appleby v. | 1081. 
Barrett, 28 Pa. Super. 349; Patton v. 


EVIDENCE 


117 


Iowa.—Sutton y. Griebel, 118 Iowa 


[§§ 1665-1669 


denced by the written instrument, for the reason 
that the writing is limited to the article sold as such, 
while the guaranty or warranty is limited to the 
capacity or quality of the article;*® yet it would 
hardly be an improper course of reasoning, and 
would lead to the same result, to say that the subject 
of the agreement is the sale of articles of a particu- 
lar capacity or quality, and that, while the sale is 
evidenced by a writing, the agreement as to capacity 
or quality is suffered to rest in parol. 

[§ 1667] f. Separate and Independent Charac- 
ter of Agreement. It has been held that in order 
to admit parol evidence of a collateral agreement 
as to a transaction evidenced by a writing, the 
agreement must be separate and distinct from and 
independent of that which the writing purports to 
express.47 In the application of this rule it has 
been held that the existence of a written lease pre- 
cludes evidence of an alleged agreement of the lessor 
to make certain repairs or improvements not re- 
ferred to in the lease,*® that a bill of sale or written 
contract for the sale of personal property precludes 
evidence of a warranty not referred to in the writ- 
ing,#® and that a written contract of warranty pre- 
cludes evidence of any other warranty.*° 

[§ 1668] g. Particular Writings—(1) Assign- 
ments. A written instrument evidencing an assign- 
ment does not preclude parol evidence of a co!lateral 
agreement between the parties which does not con- 
tradict or vary the terms of the instrument.°! 


[§ 1669] (2) Bills and Notes. Bills and notes 
Ark.—Cox v. Smith, 99 Ark. 218, 
California Sav. | 138 SW 978. 
Cal. 96) 48 7 Ga.—Waters v. Waters, 124 Ga. 
349, 52 SE 425. 
Ind.—Gemmer v. Hunter, 85 Ind. 


Fox, 22 Pa. Super. 416; Downey v.| 78, 91 NW 825. A. 501, 74 NE 586. 

Hatter, (Tex. Civ. A.) 48 SW 32. Me.—Cook v. Littlefield, 98 Me. Kan.—Schoen v. Sunderland, 39 
42. Excelsior Sav. Fund, etc., As-|299, 56 A 899; Bonney v. Morrill, 57| Kan. 758, 18 P 913; Weeks v. Fedler, 

soc. v. Fox, 253 Pa. 257, 98 A 5938; | Me. 368. 20 Kan. 57; Slatten v. Konrath, 1 

Noel v. Kessler, 252 Pa, 244, 97 A Md.—Scott v. Baltimore, etc., R.| Kan. A. 636, 42 P 399. 

446; Machin v. Prudential Trust Co.,|Co., 93 Md. 475, 49 A 327; Scott v. Mass.—Cole v. Hadley, 162 Mass. 

210 Pa. 253, 59 A 1073; Greenawalt v.|} Amoss, 73 Md. 80, 20 A 724; Basshor| 579, 39 NE 279. 

Kohne, 85 Pa. 369. v. Forbes, 36 Md. 154; Creamer v. Minn.—Virginia, ete., Co. v. Hel- 


43. Noel v. Kessler, 252 Pa. 244, 
97 A 446; Croyle v. Cambria Land, 
etc., Co., 233 Pa. 310, 82 A 360; Fer- 


McCreary, 


Stephenson, 15 Md. 211; 
BY GIT” Ser lea ey 
Mass.—-Badger v. Jones, 


140 Minn. 135, 167 NW 355. 
N. Y.—Lese v. Lamprecht, 196 N. 

Y.,.32, 89 NE. 365 [rey 123) App. Div. 

919, 107 NYS 1132]; Borough ° Dey. 


McCreary v. | mer, 


dis Pick. 


guson v. Rafferty, 138 Pa. 337, 18'A | 871. 


484, 6 LRA 33 

44. U. S.—Seitz v. Brewers’ Re- 
frigerating Mach. Co., 141 U. S. 510, 
12 SCt 46, 35 L. ed. 887; Sun Printing, 
etc., Assoc. v. Edwards, 113 Fed. 445, 
51 CCA 279; Godkin v. Monahan, 83 
Fed: 116, 27 CCA 410. 

Cal. —Ayers v. Southern Pac. 
3a. Cal. 74, 159 P 144, Peet947 


Ga.—Shields v. Stark, 14 Ga. 429. 


Kan.—Phrsam vy. Brown, 64 Kan. 
466, 67 P 867. 
Minn.—Thompson v. Libby, 34 


Minn. 374, 26 NW 1. 

Mont.—Kelly v. Ellis, 39 Mont. 597, 
104 P 873; Armington v. Stellé, 27 
Mont. 13, 69 P 115, 94 AmSR 811. 

N. J.—GChurch of Holy Communion 
v. Paterson Extension R. Co., 63 N. 
J. L. 470, 43 A 696 [rev on other 
grounds 66 N. J. L. 218, 49 A 1030, 
55 LRA 81]; Bandholz v. Judge, 62 
N. J. L. 526, 41 A 723; McTague v. 
Finnegan, 54 N. J. Eq. 454, 35 A 542. 

N. M.—Locke v. Murdoch, 20 N. M. 
522, 151 P 298, LRA1917B 267. 

Nt D.—Johnson v. Kindred State 
Bank, 12 N. D. 336, 96 NW 588. 

Tex.—James v. Doss, (Civ. A.) 184 


SW 623. 
Va.—Trout v. Norfolk, ete., R. Co., 
pos Va. 576, 59 SE 394, 17 LRANS 
Can.—Dunsmuir v. Loewenberg, 30 
Can. S. C. 334 
(a@] The right to maintain a mill 
on property conveyed is a distinct 
matter. Shiels v. Stark, 14 Ga. 429. 
45. Ark.—Weaver v. Fletcher, 27 


Minn.~-—King v. Dahl, 82 Minn. 240, 
84 NW 737. 

Mo.—Roe v. Versailles Bank, 167 
Mo. 406, 67 SW 303; Brown v. Bowen, 
90 SW 184, 2 SW 398. 

N. H.—Hersom v. Henderson, 21 
N.,H. 224, 58 AmD 185. 

N. Y.—Hamblen v. German, 93 App. 
Div. 464, 87 NYS 642; Hutzler v. 
Richter, 13 App. Div. 592, 43 NYS 
679; Bien v. Parsons, 15 Misc. 457, 
87 NYS 209; Koenig v. Vidaver, 156 
NYS 513. 

Or.—Lewis v. Portland First Nat. 
Bank, 46 Or. 182, 78 P 990. 

Tex.—Preston v. Breedlove, 36 
Tex. 96; Trabue v. Ash, (Civ. A.) 200 
SW 415; New York L. Ins. Co. v. 
Thomas, 47 Tex. Civ. A. 149, 104 SW 
1074; Blair v. Slosson, 27 Tex. Civ. 
A. 403, 66 SW 112; Lea v. Union Cent. 
Ce Co., 17 Tex. Civ. A. 451, 48 SW 

Wash.—Moran Bros. Co. v. Pacific 
Coast Casualty Co., 48 Wash. 592, 94 
P 106; Brockway v. Abbott, 837 Wash. 
263, 79 P 924; Johnston v. McCart, 
24 Wash. 19, 63 P 1121. 

Eng.—Lindley v. Lacey, 17 C. B. 
N. S. 578, 112 ECL 578, 144 Reprint 
232; Rex v. Laindon, 8 T. R. 379, 101 
Reprint 1444. 

Man.—MeMillan v. Byers, 3 Man. 


A. 361, 
Chapin v. Dobson, 78 N. Y. 74, 


46. 
34 AmR 512 

47. Ala.—Main v. Radney, 39 S 
981; Thompson Foundry, etc., Works 
v. Glass, 136 Ala. 648. 33 S 811; Gar- 
row v. Carpenter, 1 Port. 359. 


Co. v. Harmon, 154 App. Div. 689, 139 
NYS 362 [aff 214 N. Y. 691 mem, 108 
NE 1089 mem]; Love v. Hamel, 59 


App. Div. 360, 69 NYS 251; Hutzler 
v. Richter, 13 App. Div. 592, 43 NYS 
679; Rosenberg v. Kazemier, 79 Misc. 
44, 188 NYS 1070; Costello v. Eddy, 
12 NYS _236. [aff 128 N. Y. 650, 29 
NE 146]. 

N. D.—Alsterberg v. Bennett, 14 
N. D. 596, 106 NW 49. 

Okl.—Mackin v. Darrow Music Co., 
169 P 497. 

Or.—Sund v. Flagg, etce., Co., 86 
Or. 289, 168 P 300. 

S. C.—Earle v. Owings, 72 S. C. 
362, 51 SE 980. 

Tex.—-James v. Doss, (Civ. A.) 184 
SW _ 623. 

Va.—tTrout v. Norfolk, etc., R. Co., 
seh Va. 576, 59 SE 394, 17 LRANS 

Wis.—Voght v. Shienebeck, 122 
Wis. 491, 190 NW 820, 106 AmSR 989, 
67 LRA 756, 2 AnnCas 814. 

[a] An agreement to grade a 
street on which-a lot vonveyed is 
situated is an agreement which can 
be shown by parol evidence. Cole v. 
Hadley, 162 Mass. 579, 39 NE 279. 

48. See supra § 1506. But com- 
pare infra § 1674. ‘ 


49. See supra § 1481. But com- 
pare infra § 1677. 

50. See supra 1481. 
hon? Ala.—Brown v. Isbell, 11 Ala. 


Md.—Hieatzman v. Braecklein, 131 
Mad. 482, 102 A 917. a 


Mass.—Snow v. Alley, Mass. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§ 1669} 


and instruments of a like character do not as a 
rule even purport te express the entire contract 
or agreement between the parties thereto, and hence 
parol evidence is admissible to show collateral agree- 
ments between such parties,°? provided such agree- 
ments are not inconsistent with and do not tend 
to vary or contradict the terms of the written in- 


14, 23 NE 576. 

Nebr.—Bell v. Wiltson, 5 Nebr. 
(Unoff.) 486, 98 NW 1049. 

N. Y.—Playa de Oro Min. Co. v. 
Gage, 60 App. Div. 1, 69 NYS 702 
[aff 172 N. Y. 680 mem, 65 NE 1121 
agi Robinson v. McManus, 4 Lans. 
doped sey. v. Wainwright, 86 Pa. 


Vt.—Jewett v. Deiter, 59 Vt. 638, 
10 A 672. 

W. Va.—Protzman y. Joseph, 65 W. 
Va. 788, 65 SE 461. 

[a] Showing trust.—An assign- 
ment of a life insurance policy, al- 
though absolute in form, may be 
proved to have been in trust to se- 
cure an indebtedness. Protzman v. 
Joseph, 65 W. Va. 788, 65 SE 461. 

52. U. S.—lLucas v. Bradley, 246 
Fed. 693, 158 CCA 649; Howell v. 
Ware, 175 Fed. 742, 99 CCA 318; 
Franklin y, Browning, 117 Fed. 226, 
54 CCA 258. 

Ala.—Murchie v. Cook, 1 Ala. 41. 

Ark.—Ramsey v. Capshaw, 71 Ark. 
408, 75 SW 479. 

Colo.—George v. Williams, 27 
Colo. A. 400, 149 P 837; Divine v. 
Western Slope Fruit Growers’ As- 
soc., 27 Colo. A. 368, 149 P 841. 

Conn.—Blinn v. Chester, 5 Day 359. 

Ga.—Thompson y. Citizens’ Bank, 
144 Ga. 10, 85 SE 1002; Matthews v. 
Richards, 19 Ga. A. 489, 91 SE 914; 
Watson v. Smith, 15 Ga. A. 62, 82 SH 
633; Toller v. Hewitt, 12 Ga. A. 496, 
77 SE 650; Whigham v. Hall, 8 Ga. 
A. 509, 70 SE 23; Hardy v. Boyer, 7 
Ga. A. 472, 67 SE 205. 

Ill.—Trego v. Cunningham, 267 
Tll. 367, 108 NE. 350; Warnock v. 
Fleming, 200 Ill. A. 22, 25 [eit Cyc]. 

Ind.—Rawlings v. Fisher, 24 Ind. 
52. 

Towa.—Roberts v. Ozias, 179 Iowa 
1141, 162 NW 584; Ball v. James, 176 
Iowa 647, 158 NW 684; Murdy v. 
Skyles, 101 Iowa 549, 70 NW 714, 
63 AmSR 411; Farrar v. Mathews, 37 
Iowa 418. 

Kan.—Northrup Nat. Bank v. Yates 
Center Nat. Bank, 98 Kan. 563, 159 P 
403; Owensboro Wagon Co. v. Wil- 
son, 79 Kan. 633; 101 P 4. 

Ky.—Rogers v. Hazel, 147 Ky. 333, 
144 SW 49; Taylor County v. Camp- 
bellsville Bank, 145 Ky. 389, 140 SW 
680; Bush vy. Robinson, 95.Ky. 492, 
26 SW 178, 16 Kyl 226; Elliott v. 
Elliott, 79 Ky. 277. 

Mass.—Keith v. Radway, 221 Mass. 
515, 109 NE 446. 


Mich.—Bowker _ v. Johnson, LT 
Mich. 42. 

Minn.—Farmers’ Supply Co. Vv. 
Weis, 115 Minn. 428, 1832 NW 917; 


Kessler v. Parelius, 107 Minn. 224, 
119 NW 1069, 131 AmSR 459. _ 

Mo.—Kansas City Breweries v. 
Haffey, 193 Mo. A. 349, 186 SW 36; 
Roe v. Versailles Bank, 167 Mo. 406, 
67 SW 303; Barnard State Bank v. 
Fesler, 89 Mo. A. 217. 

Nebr.—Cox v. Ellsworth, 97 Nebr. 
392, 150 NW 197; Benton v. Sikyta, 
84 Nebr. 808, 122 NW 61, 24 LRANS 
1057; Garneau v. Cohn, 61 Nebr. 500, 
85 NW 531; Collingwood v. Mer- 
chants’ Bank, 15 Nebr. 118, 17 NW 
359. 

N. H.—Shepherd vy. Temple, 3 N. H. 


455. 

N. Y.—Isaacs v. Jacobs, 15 Daly 
480, 8 NYS 344 [aff 26 NYSt 96, 7 
NYS 66]; Bond vy. Vandegrift, 128 


NN ONS McNeill, 174 
N. C. 420, William. v. 
Lewis, 158 N. C. 571, 74 SE 17; 

tin v. Mask, 158 N. C. 436, 74 SE 343, 
41 LRANS 641: Wright v. Latham, 7 
N. C. 298. 
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strument.°? 


N. D.—Strassheim vy. McGuire, 37 
N..D. 289, 164 NW 26; Harris y. 
Jones, 23 N. D. 488, 136 NW 1080. 

Okl.—Jesse French Piano, ete., Co. 
v. Bodovitz, 174 P 765; Clark v. Sal- 
laska, 174 P 505. 

Or.—Noble v. Beeman-Spaulding- 
Woodward Co., 65 Or. 93, 131 P 1006, 
46 LRANS 162. 

Pa.—In re Marquardt, 251 Pa. 73, 
95 A 917; Faux v. Fitler, 223 Pa. 
068, 72 A 891, 182 AmSR 742; In re 
Sutch, 201 Pa. 317, 50 A 946; Horner 
Vv. Horner woli4b.s Pa. $258, 123 Al44i- 
Scranton County Sav. Bank v. Focht, 
19 Pa. Dist. 687; Lockyer v. Poth, 19 
Pa. Dist. 334. 

S. C.—Martin v. Home Bank, 92 S. 
C. 226, 75 SE 404; Hagood v. Swords, 
13 S. C. L. 305; Brock vy. Thompson, 
MSCs Sao. 

S. D.—Emerson-Brantingham Impl. 
ee v. Edgar, 39 S. D. 139, 163 NW 

Tex.—Thomas v. Hammond, 47 
Tex. 42; Texas L. Ins. Co. v. Hunts- 
man, (Civ. A.) 193 SW 455; Chapman 
v. Witherspoon, (Civ. A.) 192 SW 
281; Clevenger v. Commercial Guar- 
anty State Bank, (Civ. A.) 183 SW 
65; Watson v. Rice, (Civ. A.) 166 SW 
106; Rahe vy. Yett, (Civ. A.) 164 SW 
30; Clayton v. Western Nat. Wall Pa- 
per Co., (Civ. A.) 146 SW 695; Allen 
v. Herrick Hardware Co., 55 Tex. Civ. 
A. 249, 118 NW 1157; Henry v. Mc- 


ea 15 Tex. Civ. A. 497, 40 SW 
172. 

Vt.—Gilman v. Williams, 74 Vt. 
327, 52 A 428. 


Wash.—Washington Trust Co. v. 
Keyes, 79 Wash. 61, 139 P 638, Ann 
Cas1916A 279; Morris-Miller Co. v. 
Von Pressentin, 63 Wash. 74, 114 P 
912. 

W. Va.—Haupt v. Vint, 68 W. Va. 
657, 70 SE 702, 34 LRANS 518. 

Wis.—Paulson v. Boyd, 137 Wis. 
241, 118 NW 841. 

Wyo.—Holdsworth vy. Blyth, 

Co., 23 Wyo. 52, 146 P 603. 

Ont.—Standard Bank v. Wettlau- 
fer, 33 Ont. L. 441, 8 OntWN 187, 23 
DomLR 507. 

[a] Waiver of notice and demand. 
—An agreement made at the time of 
the indorsement of a note that the 
indorser shall be bound absolutely 
without notice and demand may be 
shown. by parol. In re Marquardt, 
PASI Tepes WiByy setae Aa O(c 

53. U. S.—Nalitzky v. Williams, 
237 Fed. 802, 151 CCA 44; Harle v. 
Enos, 130 Fed. 467; Keith v. Parker, 
115 Fed. 397. 

Ark.—Warner v. Bonds, 111 Ark. 
238, 1683 SW 788; Tillar v. Wilson, 
79 Ark. 256, 96 SW 381. 

Conn. — Pierpont vy. 46 
Conn. 499. 

D. C.—Knight v. Brick Co., 23 App. 
BLOF 

Ga.—Smith v. Fitzgerald First Nat. 
Bank, 5 Ga. A. 139, 62 (SE 826. 

Tll.—Bradley v. Progressive Metal, 
ELC Comi2 0b Tl MA noses Kopi iv. 
Yordy, 200 Ill. A. 409; Doyle v. Con- 
sidine, 195 Ill. A. 311. 

Ind.—Zekind v. Newkirk. 12 Ind. 
544. 

Iowa.—Chapman v. Chapman, 132 
Iowa 5, 109 NW 300. 

Kan.—Commercial Nat. . 


etc., 


Longden, 


Bank  v. 


Hutchinson Box Board, etc., Co., 98 
Kan. 350, 158 P 44. 
Mass.—Kelley v. Thompson, 175 


Mass. 427, 56 NB 713. 
Minn.—Walters v. Armstrong, 5 
Minn. 448. : 
Mo.— Davidson. v._ Spitscaufsky, 
(A.) 182 SW 106; J. I. Case Threshing 


Mach. Co. v. Matthews, 188 Mo. A. 
429, 174 SW 198. 
Nebr.—Mallory v. Fitzgerald, 69 
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Parol evidence of a verbal agree- 
ment of the parties at the time of the making of 
a note is admissible where the object is to show a 
partial or total failure of the consideration for 
the note.®+ Collateral agreements as to the manner 
of payment or satisfaction of the note®® or the 
place of payment ®® have also been held admis- 


312, 95 NW 601. 
. Y.—Zinsser vy. Columbia Cab 
Co., 66 App. Div. 514, 73 NYS 287. 

Pa.—Lebanon Nat. Bank vy. Long, 
220 Pa. 556, 69 A 1033; Fuller v. Law, 
207 Pa. 101, 56 A 333; Stephenson vy. 
Austin, 20 Pa. Dist. 3. 

Tex.—Lockney State Bank v. Dam- 
ron, (Civ. A.) 179 SW 552; Brooks v. 
Stevens, (Civ. A.) 178 SW 30; Se- 
curity L. Ins. Co. vy. Allen, (Civ. A.) 
170 SW 1381; Bailey v. Rockwall Coun- 
ty Nat. Bank, (Civ. A.) 61 SW 580. 

Wash.—Post v. Tamm, 91 Wash. 
504, 158 P 91; Anderson v. Mitchell, 
51 Wash. 265, 98 P 751. 

Eng.—New London Credit Syndi- 
cate v. Neale, [1898] 2 Q. B. 487. 
eatin er a v. Squires, 13 Man. 
ao ee v. Ashley, 1 OntWR 

[a] A contemporaneous written 
agreement may vary or control the 
terms of an indorsement in blank. 
Zekind v. Newkirk, 12 Ind. 544. 

54. Okl.—Jesse French Piano, etce., 
Co. v. Bodovitz, 174 P 765. 
pone eae ee v. Ery,;, 57 Pa: Super: 
13. 

S. C.—Burns v. Goddard, 72 S. C. 
355, 51 SH 915. 
ens abn v. Carter, 25 Wis. 

Ont.—Standard Bank v. Wettlau- 
fer, 33 Ont. L. 441, 8 OntWN 187, 23 
DomLR 507. 

Evidence as to consideration gen- 
erally see supra §§ 1555-1569. 


Nebr. 
N 


55, <Ariz.—Reiniger v. Besley, 16 
Ariz, 16150 £419P 57/43 

Colo.—George v. Williams, 27 
Colo. A. 400, 149 P 837. 

Ga.—Crooker v. Hamilton, 3 Ga. 


A. 190, 59 SE 722. 
re Si cig v. Lambert, 111 Ill. A. 
Ind.—Zimmerman v. Adee, 126 Ind. 
15, 25 NE 828. 
Kan.—Owensboro Wagon Co. v. Wil- | 
son, 79. Kan. (633) 101) P 4, 


Mass.—McGuinness vy. Kyle, 208 
Mass. 443, 94 NE 700. 
Mo.—New York L. Ins. Co. v. 


Smucker, 106 Mo. A. 304, 80 SW 278. 

Mont.—Grogan v. Valley Trading 
Co., 30 Mont. 229, 76 P 211; Bennett 
v. Tillmon, 18 Mont. 28, 44 P 80. 

N. J.—Buchanon v. Adams, 49 N. J. 
L. 636, 10 A 662, 60 AmR 666. 

N. C.—Evans v. Freeman, 142 N. C. 
61, 54 SE 847. 

S. C.—Hagood v. Swords, 18 S.: C. 


L: 305. 

Tex.—Rahe v. Yett, (Civ. A.) 164 
SW 30; Allen v. Herrick Hardware 
€o., 55°Tex, Civ.cA.) 249) Wi8S Ww. tL57. 

W. Va.—Haupt v. Vint, 68 W. ‘Va. 
657, 70 SE 702, 34 LRANS 518. 

Wis.—Jilson v. Gilbert, 26 Wis. 
637, 7 AmR 100; Jones v. Keyes, 16 
Wis. 562. 

Ont.—McGuarrie v. Brand, 28 Ont. 
69. 

But see supra § 1448. 

[a] An executed agreement for 
payment in timber may be shown. 
Zimmerman v. Adee, 126 Ind. 15, 25 
NE 828; Buchanon y. Adams, 49 N. J. 
L. 636, 10 A 662, 60 AmR 666. 

56. U. S.—Brent v. Metropolis 
Bank, 1 Pet. 89, 7 L. ed. 65. 


- Ala.—Moore v. Davidson, 18 Ala. 
209. 

Kan.—Logan vy. Hartwell, 5 Kan. 
649. 

Me.—Wyman v. Winslow, 11 Me. 


398, 26 AmD 542. 

Mo.—McKee v. Boswell, 33 Mo. 567. 

N. Y.—Thompson v. Ketcham, 4 
Johns. 285. 

But see supra § 1450. 

[a] Where no piace is mentioned 
in a note as that at which payment 
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sible. 


extension of a note.®§ 


it was paid.®° 
[§ 1670] 


inconsistent therewith. 
[§ 1671] 


is to be made parol evidence is ad- 
missible to show at what ‘place it 
was agreed that payment should be 
made. Brent v. Metropolis Bank, 1 
Pet. (U. S.) 89, 7 L. ed. 65; Moore 
v. Davidson, 18 Ala. 209; McKee v. 
Boswell, 33 Mo. 567; Thompson v. 
Ketcham, 4 Johns. (N. Y.) 285. 

57. Holdsworth vy. Blyth, etc., Co., 
23 Wyo. 52, 146 P 603. 

58. Keith v. Radway, 221 Mass. 
515, 109 NE 446; Hendrick v. Chase 
Furniture Gé.; (Tex. Civ. A.) 186 SW 


277. 

59. Walker v. Flanary, (Tex. Civ. 
A.) 178 SW 992. 

60. Seekel v. Norman, 71 Iowa 


264, 32 NW 334; Rohan v. Hanson, 11 
Cush. (Mass.) 44. 

61. U. S.—The Addison E. Bul- 
lard, 252 Fed. 241 [aff 258 Fed. 180]. 

Ala.—Alabama Great Southern R. 
Co. v. Norris, 167 Ala. 311, 52 S $91. 

Ark.—Gibson v. Inman Packet Co., 
111 Ark. 521, 164 SW 280, AnnCas 
1916A 1043. 

Tll.— Merchants’ Dispatch Transp. 
Co. v. Furthmann, 47 Ill. A. 561 [aff 
149 Ill. 66, 36 NE 624, 41 AmSR 265]. 

JIowa.—Hanley v. Chicago, etc., R. 
Co., 154 Iowa 60, 134 NY 417. 

Mda.—Furness-Withy v. Fahey, 127 
Md. 333, 96 A 619. 

Mo.—Harrison y. Missouri Pac. R. 
Co., 74 Mo. 364, 41 AmR 318; Rus- 
sell v. Quincy, ete., R. Co., 177 Mo. 
A. 186, 164 SW 164. 

Okl.—Atchison, etc., R. Co. v. Mc- 
Cluskey, 30 Okl. 711, 120 P 985. 

S. D.—Elliott v. Chicago, ete. R. 
Co., 38S. D. 371, 161 NW 347. 

Tenn,—vVirginia, ete., R.. Cos. v: 
Sutherland, 138 Tenn. 266, 197 SW 
863, LRA1918B 77. 

Tex. —Galveston, ete, R. Vv. 
Sparks, (Civ. A.) 162 Sw 343: “oni: 
cago, ete., R. Co. v. Scott, (Civ. A.) 
156 SW 294; McNeill v. Galveston, 
ete., R. Co., (Civ. A.) 86 SW 32. 

fa] Tilustration.—In an_ action 
for breach of a contract to furnish 
a vessel to carry grain, defended on 
the ground that the original contract 
had been modified, parol evidence 
was admissible to show whether the 
alleged modification was in fact the 
agreement of the parties, to be given 
its full legal effect. Furness-Withy 
v.-Fahey, 127 Md. 333, 96 A 619. 

[b] A shipping contract is not 
varied by proof of an agreement 
that the point of delivery was a 
place other than that named in the 
contract, as the owner’s right to di- 
rect and receive his delivery at an 
intermediate point is implied as a 
part of the contract. Virginia, etc., 
R. Co. v. Sutherland, 138 Tenn. 266, 
197 SW 863, LRA1918B 77. 

62. Hayes v. Wabash R. Co., 168 


It has also been held permissible to show 
an agreement that an instrument in form negotiable 
should not be negotiated,*’ or an agreement for an 
So also where no specific 
date of payment is named in the note, it is per- 
missible to prove by extrinsic evidence, and espe- 
cially by a notation in the margin of the note, 
the date agreed upon by the parties.®® 
dence has also been held admissible to show an 
agreement for usurious interest and to prove that 


(3) Contracts of Carriage or Storage. 
The existence of a written contract for the ear- 
riage of goods or live stock ® or of passengers,®? 
or for the storage of goods ®* does not preclude 
the admission of parol evidence of a prior or con- 
temporaneous agreement collateral thereto but not 


(4) Contracts of Employment. 
existence of a written contract of employment does 
not preclude the admission of parol evidence of 
prior or contemporaneous collateral agreements be- 
128 NW 217, 31 ESS Civ. 


EVIDENCE 


[§ 1672] 


Parol evi- 


[§§ 1669-1674 


tween the employer and employee,** which are not 
contradictory of the writing.®® 

(5) Contracts of Insurance. 
narily, a prior or contemporaneous collateral agree- 
ment between the insured and the insurer may be 
shown notwithstanding the fact that there is a writ- 
ten contract or policy of insurance,®® although it 
has been held otherwise under a statute providing 
that every policy of insurance should contain the 
entire contract between the parties.® 


Ordi- 


Lt (is, eof 


course, necessary to the reception of such evidence 


instrument.®® 


[§ 1673] 


partnership.® 
[§ 1674] 
The 


Mich. 174, 
229. 

63. Western Union Cold Storage 
Cotmwei Warner,e78 Tk. Aw 577Ts) Gat- 
ford v. Globe Transfer, ete., Co., 71 
Wash. 204, 128 P 228. 

{a] Warehouse receipt.—Gafford 
v. Globe Transfer, etc., Co., 71 Wash. 
204, 128 P 228. 

64. Cal.—Wolters vy. King, 119 
Cal. 172, 51 P 35; Daniel v. Calkins, 
31 Cal. A. 514, 160_P 1082. 

Iowa.—Sutton v. Weber, 127 Iowa 


361, 101 NW 775. 
Mass.—Joannes vy. Mudge, 6 Alien 


245. 

Miss.—Green vy. Booth, 91 Miss. 
618, 44 S 784. 

Mo.—-Pixlee v.: Buick Motor Co., 


(A.) 198 SW 86 

Tex.—G. A. Kelly Plow Co. v. Lon- 
don, (Civ. A.) 125 SW 974 

Ont.—McLéan v. Crown Tailoring 
Co., 29 Ont. L. 455, 5 OntWN 217, 15 
DomLR 32538. 

65. Sun Printing, etc., Assoc. v. 
Edwards, 113 Fed. 445, 51 CCA 279; 
Carter v. Weber, 188 Mich. 576, 101 
NW 818; Indelli v. Lesster, 130 App. 
Div. 548, 115 NYS 46; Eden v. Silber- 
burg, 89 App. Div. 259, 85 NYS 781; 
McGarriagle v. MeCosker, 83 App. Div. 
184, 82 NYS 494 [aff 178 N. Y. 637 
mem, 71 NE 1133 mem]; Mitchell 
Motor Co. v. Chandler, 154 NYS 502. 

66. Cal.—California Reclamation 
Co. v. New Zealand Ins. Co., 23 Cal. 
Al 614; 138, PP 960. 

Ind.—Prudential Ins. Co. v. Sulli- 
van, 27 Ind. A. 30, 59 NE 873. 

Ky.—Short v. Reserve Loan L. Ins. 
Co.; 175. Ky: +564, 194 Swe T7733; Con- 
necticut F. Ins. Co. v. Moore, 154 Ky. 
18, 156 SW 867, AnnCasi1914B 1106. 


” een oe v. Hoyt, 78 Me. 355, 5 
(io. 
Mo.—Wallace v. Prudential Ins. 


Co.,_ 174 Mo. A. 110; 157 SW 2£028* 
Shook v. Retail Hardware Mut. F. 
Ins. Co., 154 Mo. A. 394, 134 SW 589. 

Ok1. iverpool, etc., Ins. Co. v. T. 
M. Richardson Lumber Co., 11 Okl. 
579,° 585, 69 P. 936, 988. 

Pa.—Michigan Mut. L. Ins. Co. v. 
Williams, 155 Pa. 405, 26 A 655. 

Vt.—Wood v. Rutland, ete, Mut. 
BE. Ins. Con sie Vt. 552. 

fa] Marine insurance.—Where a 
policy of marine insurance insured 
a dredge in tow of a sea tug, and 
was silent as to any barges accom- 
panying it, parol evidence is admis- 
sible to show whether it was un- 
derstood that barges were to accom- 
pany the dredge. California Recla- 
mation Co. v. New Zealand Ins. Co., 
284Cal GA. OL TT Lease woods 

67. National L., etc., Ins. Co. v. 
Reams, (Tex. Civ. A.) 197 SW 332; 
Knodel v. Equitable L. Ins. Co., 


(7). Leases. 
ten lease does not preclude parol evidence of a 
collateral agreement between the lessor and the les- 
see,” unless it is inconsistent with, or contradictory 


that it should not be inconsistent with the written 


(6) Contracts of Partnership. Parol 
evidence is admissible to show an agreement col- 
lateral to but not inconsistent with a contract of 


The existence of a writ- 


A.) 193 SW 11388. 

{a] An application for insurance 
is not the contract, and a parol 
agreement collateral ‘thereto and not 
inconsistent therewith may be shown. 
National Union F. Ins. Co. v.- Pat- 
rick, (Tex. Civ. A.) 198 SW 1050. 

68. Ala.—WMiles v. Sledge, 157 Ala. 
528, 47 S 595; Rutter v. Hanover FE. 
Ins.. Co., 138 Ala. 202,°35 S38, 

Ga—Thomas y. Bagley, 119 Ga. 
778, 47 SE 177 

Minn.—Calmenson Vv. Equitable 
Mut. F. Ins. Co., 92 Minn. 390, 100 - 

State L. Ins. 


NW S88. 
64, 113 NW 793. 


Nebr.—Albright v. 
Co., 80 Nebr. 
W. Va.—Maupin v. Scottish Union, 


ores Ins. Co., 53 W. Va. 557, 45 SH 
1008. 
[a] Limitation expressed in appli- 


cation.—Where, in a written appli- 
eation for life insurance, the appli- 
cant agrees that no_ statements, 
promises, or information made or 
given by the person soliciting or tak- 
ing such application shall be bind- 
ing on the company, unless embod- 
ied in the application and presented 
to the company at its home office as 
a part thereof, the applicant cannot 
show that such application was con- 
ditioned upon an agreement not con- 
tained therein, made by the agent 
soliciting the application, that the 
company was to make a real estate 
loan for the amount of the policy. 
Albright v. State L. Ins, Co., 80 
Nebr... 64, 113 NW 798. 

[b] Evidence not contradictory.— 
Oral evidence that an _ insurance 
agent consented to additional insur- 
ance does not vary or alter the pol- 
icy prohibiting such insurance with- 
out the company’s consent indorsed 
on the policy, but is competent to 
show a waiver. Connecticut F. Ins. 
Co. v. Moore, 154 Ky. 18, 156 Sw 
867, AnnCas1914B 1106. 


aper Walker v. Schindel, 58 Ma. 
70. D. C.—Raub v. Barbour, 17 


DO. 245e 

Tll.— Chicago Auditorium Assoc. v. 
Fine Arts Bldg. Corp., 244 Ill. 532, 
91 NE 665, 18 AnnCas 253; Kone- 
man v. Seymour, 176 Ill. A. 629. 

Iowa.—Armstrong v. Cavanagh, 183 
Towa 140, 166 NW 673; Witthauer 
v. Wheeler, 154 NW 4238, 172 Iowa 
225, 150 NW 46; Witthauer v. Whee- 
ler, 172 Iowa 225, 150 N 46; Green 
Ridge Fuel Co. v. Littlejohn, 141 
Iowa 221, 119 NW 698. 4! 


a 
(Orleans) 84. 

Mad.—Chesapeake Brewing Co. v. 
Goldberg, 107 Md. 485, 69 A 37, 15 


AnnCas 879. 
Mass.—Searle v. Springfield Ro- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


i) 


§§ 1674-1677] 


of the terms of, the written instrument.” Upon this 
principle evidence has been admitted to show that 
there was an independent agreement of the lessor 
to make certain repairs’? or improvements,’? or 
to provide certain fixtures,“* a warranty as to the 
condition of the premises,’® or a contemporaneous 
promise of the landlord that the adjoining premises 
shall not be used in a manner inconsistent with 
the convenient use of the demised premises.*¢ 
also it has been held that it is admissible to show 
that at the time of the execution of the lease the 
lessor expressly reserved by parol the crop then 
growing upon the demised premises,’7 and that 
where a lease does not reveal the intended use of 
the premises, it may be supplied by parol.*§ 

Subject to the usual 


[§ 1675] (8) Mortgages. 


man Catholic Bishop, 203 Mass. 493, 
89 NE 809, 25 LRANS 992, 17 Ann 
Cas 340; Ryder v. Faxon, 171 Mass. 
206, 50 NE 631, 68 AmSR 417. 

Mo.—Ehrhardt’ Bros. Decorating 
Co. v. Columbia Candy Co., (A.) 186 
SW 1113. 

Mont.—Landt v. Schneider, 31 
Mont. 15, 77 P 307. 

N. Y.—Brown v. De Graff, 183 App. 
Div. 177, 170 NYS 445; Drew v. Buck, 
12 Hun 267; Herschman-Tucker Fur- 
niture Co. v. Barth, 64 Mise. 77, 117 
NYS 962; Schweig v. Manhattan 
Leasing Co., 54 Mise. 233, 104 NYS 
371; Peo. v. Pitt, 142 NYS 873; Lobel 
v. Van Hoose, 141 NYS 490; Sire v. 
an ananae 14 NYS 925 [aff 11 NYS 

N. D.—Putnam v. Prouty, 24 N. D. 
517, 527, 140 NW 93 [quot Cyc]. 

Pa.—Mace v. Wilson, 49 Pa. Super. 
378; Ramsden vy. Simplex Foundation 
Co., 39 Pa. Super. 587. 


S. C.—Williams vy. Salmond, 79 S. 
C. 459, 61.SE 79. 
[a] Dlustration.—An oral prom- 


ise, made at the execution of a lease 
with a covenant to sell, that if the 
tenant should assign his right to 
purchase he would pay the landlord 
one half of any sum received there- 
,for, is a collateral agreement, and 
may be proved by parol. Raub v. 
Barbour, 17 D. C. 245. 

[b] An oral lease made prior to 
a written lease, and covering addi- 
tional premises and a different period 
of time, and separate from the writ- 
ten lease, may be proved in an ac- 
tion in an implied agreement to pay 
rent as a holding over tenant, not- 
withstanding the written lease is in 


evidence. Lobel v. Van Hoose, 141 
NYS 490. 
{c] Purposes for which premises 


to be used.—“There is nothing in the 
description of the property con- 
tained in the lease by which it can 
be determined from the lease itself 
whether it was intended for occupa- 
tion by human beings or not, and 
this was one of the issues made by 
the pleadings. Parol evidence was 
admissible under these issues to ex- 
plain the purposes for which the 
property was leased, and, as inciden- 
tal thereto, its condition and de- 
scription, and the court did not err 
in admitting such evidence.” Landt 
v. Schneider, 31 Mont. 15, 19, 77 P 
307. 

71. U. S.—In re Luckenbill, 127 
Fed. 984. 

fib Smith vaixust, adorn bile A a8 4: 

Minn.—Haycock v. Johnston, 81 
Minn. 49, 83 NW 494, 1118. 

Mo.—Fhrhardt Bros. Decorating 
Co. v. Columbia Candy Co., (A.) 186 
SW 1113; Sandige v. Hill, 76 Mo. A. 
540. 

N. J.—Soulier y. Daab, 85 _N. J. L. 
681, 90 A 266; Kistler v. McBride, 65 
N. J. L. 553, 48 A 558. 

N. Y.—Thomas v. Dingleman, 45 
Mise. 379, 90 NYS 436; Hamilton Vv. 
Emerson, 21 Misc. 257, 64 NYS 48; 
Kaven v. Chrystie, 84 NYS 470. 

Tenn.—-Hines. v. Willcox, 96 Tenn. 
148, 338 SW 914, 54 AmSR 823, 34 


EVIDENCE 


[§ 1676] (9) 


So 


the record.®! 
[§ 1677] 


LRA 824, 832. 

Tex.—Woodward y. Ft. Worth, etc.. 
RetCoy SoM Lex, (Cive Ab 4s 79 IS: 
896; Boone v. Microm, (Civ. A.) 76 
SW 772. 

Utah.—Smith y. Cannady, 45 Utah 
521, 147 P 210. 
fer S.—Meisner v. Meisner, 37 N. S. 

Ont.—McKenzie v. McGlaughlin, 8 
oa 111; Gilroy v. McMillan, § Ont. 

[a] Evidence not contradicting 
writing.—A provision of a lease that 
the lessor agrees to decorate suitably 
for the lessee’s business at a cost 
not exceeding four hundred dollars 
is not contradicted by parol evidence 
that before execution of the lease 
the lessor authorized the lessee to 
select the decorations and have the 
work done, limiting him to four hun- 
dred dollars. Ehrhardt Bros. Dec- 
orating Co. vy. Columbia Candy Co., 
(Mo. A.) 186 SW 1113. 

72. Ala.—Vandegrift v. Abbott, 75 
Ala. 487; Buerger v. Mabry, 15 Ala. A. 
241, 73 S 135. 

La.—Equen vy. Gernon, 1 La. A. 
(Orleans) 84. 

a H.—Webber v. Loranger, 103 A 

N. Y.—Haight v. Cohen, 123 App. 
Div. 707, 108 NYS 502; Clenighan v. 
McFarland, 16 Daly 402, 11 NYS 719; 
Mayer v. Rothstein, 167 NYS 503; 
Davies v. Hotchkiss, 112 NYS 233. 

Pa.—Johnson v. Blair, 126 Pa. 426, 


17 A 663. 
S. C.—Reardon y. Averbuck, 92 S. 
C. 569, 75 SE 959; Holliday v. Pe- 


gram, 89 S. C. 73, 71 SE 367, AnnCas 
1913A 33; Williams vy. Salmond, 79 
S27 Ca4oo N61 SE 79: 

But see supra § 1506. 

73. Okie v. Person, 23 App. (D. C.) 
170; Brown v. De Graff, 183 App. Div. 
177, 170 NYS 445; Williams v. Sal- 
mond, 79 S. C. 459,°61 SE 79. But 
see supra § 1506. 

[a] A promise to remit rent while 
the premises were being remodeled 
may be shown. Okie y. Person, 23 
App. (D. C.) 170. 

74, Lewis v. Seabury, 74 N. Y. 
ieee 80 AmR 3811. But see supra § 
504. 

75. Da lLassalle v. Guildford, 
[1901] 2 K. B. 215; Tocher v. Thomp- 


son, 23 Man. 707.. But see supra § 
1511. 

76, Gray v. Gaff, 8 Mo. A. 329. 

77. Youmans v. Caldwell, 4 Oh. 
Staadi. 

- 7g. Chamberlain v. Brown, 141 
Iowa 540, 120 NW 334. 

Ind.—Case v. Winship, 4 


79. 
Blackf. 425, 30 AmD 664. 
Mo.—Connersville Buggy Co. v. 
Lowry, 104 Mo. A. 186. 
N. Y.—Hunt v. Bloomer, 12 N. Y. 
Super. 202. 
N. D.—Langdon First Nat. Bank v. 
Prior, 10 N. D. 146, 86 NW 362. 
Oh.—Goodman v. Manning, 9 OhS 
&CP 373, 5 OhNP 94. 
Okl.—Neverman v. Cass 
Bank, 14 Okl. 417, 78 P 382. ; 
Tex.—John BH. Morrison Co. v. Ri- 
ley, (Civ. A.) 198 SW 10381. 
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limitation that the evidence must not have the effect 
of varying the writing ’® parol evidence may be re- 
ceived of a prior er contemporaneous collateral 
agreement with respect to the transaction evidenced 
by a mortgage.®° 


Records. A collateral agreement 


between the parties may be shown by parol, even 
though such agreement is connected with matters 
which are evidenced by a judicial record, provided 
of course the evidence does not tend to contradiet 


(10) Sales of Personalty. Evidence 
of a parol contemporaneous agreement connected 
with a sale of personalty is admissible, although the 
sale is evidenced by a written instrument,®? pro- 
vided such agreement does not tend to vary or con- 


80. Ala.—Ladd v. Lookout Mt. 
Distilling Co., 147 Ala. 178, 40 S 610. 

Iowa.—Ball v. James, 176 Iowa 647, 
158 NW 684. 

Me.—Pierce v. Stevens, 30 Me. 184. 

Mich.—Seaman vy. Rindge, 195 
Mich. 417, 161 NW 919. 

Mo.—Van Meter vy. Poole, 130 Mo. 
A. 433, 110 SW 5. 

N. J.—Wilbur v. Jones, 80 N. J. Eq. 
520, 86 A 769; Hopler v. Cutler, (Ch.) 
34 A 746. 

N. Y.—Bouton v. Welch, 59 App 
Div. 288, 69 NYS 407 [aff 170 N. Y. 
554, 63 NE 539]. 

Pa.—Cloud v. Markle, 186 Pa. 614, 
40 A 811; Stamm y. Hsterly, 8 Pa. 
Dist2s30- 

Tex.—Moroney v. Coombes, | (Civ. 
A.) 88 SW 430. 

Vt.—Perry v. Dow, 56 Vt. 569. 

Wash.—Hudson v. Ellsworth, 
Wash. 2438, 105 P 463. 

Ont.—Ontario Trusts Corp. v. Hood, 
27 Ont. (135. 

[a] Agreement as to priority.— 
(1) Where two mortgages are exe- 
cuted to different mortgagees, who 
agree among themselves as to which 
one should have priority, the agreé- 
ment for priority is collateral to, 
and not merged in, the mortgage; 
and nothing having been expressed 
in the mortgages as to their priority, 
parol evidence is properly received 
to establish the agreement. Collier 
v. Miller, 62 Hun 99, 16 NYS 633 
[aff 1387 N. Y. 332, 338 NE 374]. (2) 
Where a mortgage and judgment are 
entered on the same day, and hence 
presumed to be of equal rank, and 
therefore payable pro rata, an agee- 
ment between the parties, changing 
this general rule and giving a prece- 
dence to.one or the other, may be 
proved by parol. Maze v. Burke, 12 
Phila. (Pa.) 3385. 

Brown v. Decker, 21 Hun 
199; Flick v. Troxsell, 7 
"Cea nob: 
82. U. S.—North American Transp., 
etc., Co. v. Samuels, 146 Fed. 48, 76 
CCA 506. 
Fla.—Smith y. Hope, 51 Fla. 541, 
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41 S 69. 

Tll.— Sabo v. Nimett, 178 Tll. A. 
459. 

Iowa.—Ewalt v. Farlow, 62 Iowa 
212, 17 NW 487. 

Kan.—Smith v. Hanson, 93 Kan. 


284, 144 P 226, 96 Kan. 83, 150 P 223. 

Md.—Fusting v. Sullivan, 41 Md. 
162. 

Mass.—MacAlman v. Gleason, 228 
Mass. 454, 117 NE 795. 

Mich.—Wasey v. Whitcomb, 167 
Mich. 58, 1382 NW 572. 

Miss.—Schlater Mercantile Co. v. 
Brinly-Hardy Co., 109 Miss. 300, 68 
S 444. 

Mont.—Hillman v. Luzon Cafe Co., 
49 Mont. 180, 142 P 641. 

N. Y.—Stranahan vy. Putnam, 65 
N. Y. 591; Wooster v. Sherwood, 25 
N. Y. 278; Ford v. Ford Motor Co. 
181 App. Div. 28, 168 NYS 176; Roch- 
ester Folding Box Co. v. Browne, 55 
App. Div. 444, 66 NYS 867 [app dism 
166 N. Y. 635 mem, 60 NE 1120 
mem]; Silliman y, Tuttle;.45 Barb. 
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tradict the terms of the writing itself.*° 
dence has been admitted to show that there was an 
oral warranty with respect to the articles sold,** or 
that there were certain reservations or limitations 
agreed upon by the parties, and consistent with the 
writing but not expressed: therein,®® or that the 
seller agreed to advertise the goods sold.*® 
it-has been held that an agreement by the vendor 


171; Jacob Bros. Co. v. Brown, 173 
NYS. 136. 

N. C.—Brown y. Mitchell, 168 N. C. 
312, 84 SE 404, AnnCasi917B 933; 
Lytton Mfg. Co. v. House Mfg. Co., 
161 N. C. 430, 77,SE. 233. 

Okl.—Mackin v. Darrow Music Co., 
169 P 497. 

Or.—Holmboe v. Morgan, 69 Or. 
395, 1388 P 1084. 

Pa.—Outcault Ady. Co. v. Ritchey, 
$3 Pa. Super. 597. 

Ss. C.—Buist Co. v. Lancaster Mer- 
cantile Co., 68 S. C. 523, 47 SE 978. 

S. D.—Elliott Supply Co. v. Ross, 
168 NW 58; Inner Shoe Tire Co. v. 
Brown, 39 S. D. 100, 163 NW 572. 

Tex.—Meeks v. Holmes Commerce 
Co.,,. (Civ. A.)?154 SW 365.. 


Ah ee v... Barrister, 36 Vt. 
Va.—Lawson v. Hobbs, 120 Va. 690, 
91 ‘SE 750; Brent v. Richards, 2 


Gratt.. (43 Va.) 539. 

Wash.—Low v. McDonald, 90 Wash. 
122,155 P 748; Potlatch Lumber Co. 
v. North Coast Produce Co., 78 Wash. 
533) 139 P2496; Steenstrup v.’ Toledo 
Foundry, ete. Co., 66 Wash. 101, 119 
P 16, AnnCas1913C 427; Gilbert Co. 
Vv. Husted; 50 Wash. 61, 96 P 835; 
Welever v. Advance Shingle Co. 34 
Wash: 331, 75 P 863; Johnston v. 
McCart, 24 Wash. 19, 63 P 1121. 

W. Va.—Johnson v. Burns, 39 W. 
Va. 658, 20 SE 686. 

Wyo.—J. W. Denio Milling Co. v. 
Matin, 24 Wyo. 148, 165 P 1113. 

‘Man.—Jeffress v. MacKinnon, 23 
DomLR 151% 

PUNT B.—Burns v. Chisholm, 32 N. B. 
588se" 

Eat olehewiicborker v. Harvey, 2 
Sask. L. 481. 


83. U. S.—Kessler v. Perilloux, 
132 Fed. 903, 66 CCA 113. : 
Ark.—Fears v. Watson, 124 Ark. 


341, 187 SW 178. ( 

Colo.—Davis Photo Stock Co. v. 
Photo Jewelry Mfg. Co., 47 Colo. 68, 
72, 104 P 389, 19 AnnCas 540 [cit 
Cyc]. 

Conn.—Mead v. Strouse, 41 Conn. 
B65. 

Ill.— Telluride Power Transmission 


Co. v. Crane Co., 208 Ill. 218, 70 NE 
319;. North Shore Lumber Co. v. 
South Side.Lumber Co., 176 Ill. A. 


96; 
429. 

Mo.—Ordelheide v. Traube, 183 Mo. 
A. 363, 166 SW 1108. 

N. Y.—Ford v. Ford Motor Co., 181 
App. Div. 28, 168 NYS 176; Standard 
Milling Co. v. De Pass, 154 App. Div. 
525, 189 NYS 611 [aff 214 N. Y. 638 
mem, 108 NE 1108 mem]; Doolittle 
v. Fitchett, 35 Misc. 529; 71 NYS 
1124; Elsas v. Gallagher, 34 Misc. 772, 
68 NYS 839; Gormully, etc., Mfg. Co. 
v. Cross, 25 Misc. 336, 55 NYS 527; 
Hughes v. Constantin, 139 NYS 865. 

Pa.—Blue Label Safety Squib Co. 
v. Marsh, 15 Pa. Dist. 95. 

Tenn.—Somerville v. Gullett Gin 
Co., 187 Tenn. 509, 194 SW 576. 

Tex.—Murray Co. v. Putnam, 61 
Tex: Civ. CAL" 17,\ £30 (SW 6312 (Gale 
Mfg. Co. v. Finkelstein, (Civ. A.) 
59 SW 571; Foote v. Frost, (Civ. A.) 
39 SW 328. 

Wash.—Gordon v. McClanahan, 78 
Wash. 531, 139 P 496; Minnesota 
Sandstone Co. v. Clark, 35 Wash. 466, 
77 P 803. 

84. Conn.—Levin v. New Britain 
peat Wo. CTS “Conn.” 338, 61° Al 

73 \ 


Ind.—Smith v. Hunt, 50 Ind. A. 592, 
98 NE 841. 


Durham v. Lathrop, 95 Ill. A. 


EVIDENCE 


Thus evi- 


[§ 1678] 


So also 


Ilowa.—Fudge v. Kelley, 171 Iowa 
422, 152 NW 39. 


Ky.—HBHastern Granite Roofing €o. 


v. Princeton Storage Co., 140 Ky. 
441, 131 SW 194. 
Me.—Tainter v. Wentworth, 107 


Me. 439, 78 A 572. 
Md.—White Auto. Co. v. Dorsey, 
D9 Mid. 251 SG Ar. 6d i: 


Mich.—Potter v. Shields, 174 Mich. 
121, 140 NW 500. 

Minn.—W. W. Kimball Co. v. Mas- 
sey, 126 Minn. 461, 148 NW 307 [foll 
Aoi v. Yale, 124 Minn. 63, 144 NW 
4 : 

Mo.—Boulware vy. Victor Auto. 
Mfg. Co., 152 Mo. A. 567, 134° SW) 7. 

Nebr.—Providence Jewelry Co. v. 
Gray Mercantile Co., 92 Nebr. 633, 
139 aS 215. 

N. H.—Hersom v. Henderson, 21 
N...Hi anes 53 AmD 185. 

N. Y.—Chapin v. Dobson, 78 N. Y. 
74, 34 AmR 512; Vaughn Mach. Co. 
v. Lighthouse, 64 App. Div. 138, 71 
NYS .799; Koop v. Handy, 41 Barb. 
454; Drill, ete. Co. v. Maher, 49 
Misc. 640, 97 NYS 1029; De Jonge v. 
Printz, 49 Mise. 112, 96 NYS 750. 

S. C+—Eureka Elastic Paint Co. v. 
Bennett-Hedgpeth Co., 85 S. C. 486, 


67 SE 738 
Wash.—Puget Sound Iron, etc, 
BACT ae vy. Clemmons, 32 Wash. 36, 72 
5s 


Ont.—Long v. Smith, 23 Ont. L. 
121, 2 OntWN 631, 18 OntWR 88. 

But see supra § 1481. 

{a] IustrationmWhere an al- 
leged written contract for the sale 
of a boiler consisted only of a letter 
written by the sellers, offering to in- 
stall the boiler for a specified sum 
and the buyer’s alleged acceptance 
in an oral conversation, the letter 
did not constitute a complete writ- 
ten’ contract, so as to preclude parol 
evidence of an express warranty not 
contained in the letter. Potter v. 
Shields, 174 Mich. 121, 125, 140 NW 
500 (“It is claimed that the evidence 
tending to show by parol an express 
warranty was improperly admitted, 
because the contract is in writing, 
and the general rule is relied upon 
that, where parties have reduced to 
writing what appears to be a com- 
plete and certain agreement import- 
ing a legal obligation, it will, in the 
absence of fraud, accident, or mis- 
take, be conclusively presumed that 
the writing contains the whole of 
the agreement between the parties; 
and parol evidence of prior, contem- 
poraneous, or subsequent conversa- 
tion, representations, or statements 
will not be received for the purpose 
of adding to or varying the written 
instrument. It may be conceded that 
if such a writing exists between the 
parties, and it contains no warranty 
at all, no express warranty can be 
added by parol; and if it contains a 
warranty parol evidence would not 
be admitted to extend, enlarge or 
modify that which the writing speci- 
fies. 2 Mechem on Sales, par. 1254. 
However, in the instant case, the 
contract relied upon consists of a 
letter written by defendants and its 
alleged acceptance in an oral con- 
versation. It cannot be claimed that 
the written instrument is the com- 
pleted contract; and it has been re- 
peatedly held that in such a case 
parol evidence may be had to show 
that a warranty constituted a part 
of the contract. The rule, as stated 
by Mr. Mechem in his work on Sales, 
vol. 2 par. 1255, referred to above, 


[§§ 1677-1678 


of a stock of goods or business establishment not 
to engage in the same business at a particular place 
or for a specified time may be shown,** 

(11) Sales of Realty. Notwithstand- 
ing the fact that a sale of realty is evidenced by a 
deed or other written instrument, the parties may 
show by parol prior or contemporaneous agreements 
collateral to the transaction, subject of course to 


is as follows: ‘Where, however, the 
writing does not purport to be final 
and complete, as where it contains 
but part of the contract, or is a mere 
order for the goods, or a mere re- 
ceipt, bill of sale, bill of parcels, or 
the like, and the writing, whatever it 
may be, is silent upon the subject 
of a warranty, parol evidence that a 
warranty constituted part of the con- 
tract may be received. A fortiori it 
may be received where the writing 
was really not part of the contract 
at all’”’). 

{b] Place for warranty indicated. 
—Where a contract of sale contained 
no warranty, although the place for 
the warranty was indicated, evidence 
of an oral warranty is admissible. 
White Auto. Co. v. Dorsey, 119 Md. 
251, 86 A 617. 

{c] The words “terms and condi- 
tions” in the provision of an order 
for goods, just above the buyer’s sig- 
nature, that ‘‘no*terms or conditions 
are recognized except those expressed 
in this order,’’ do not so certainly in- 
clude warranties as to exclude parol 
evidence of express warranties of 
quality. Eureka Elastic Paint Co. v. 
Bennett-Hedgpeth Co., 85 S. C. 486, 


67 SE 738 

{d] Where a contract of sale was 
made by correspondence, a _ letter 
from the seller containing a warran- 
ty must be considered in determining 
the contract, although the buyer’s 
letter ordering the goods was subse- 


quently written. A. S. Cameron 
Steam Pump Works vy. Lubbock 
Light, ete., Co., (Tex. Civ. A.) 167 
SW 256. 

[e] Where writing not relied on. 
—An independent warranty may be 


shown by parol where the party 
seeking to-show the same does not 
rely upon the writing to make out 
his ap Hersom_v. Henderson, 21 
N. H. 224, 583 AmD 185. 

{f] wwreitiay made after perform- 
ance.—Where a parol contract of sale 
or exchange is performed, a subse- 
quent reduction to writing of the 
terms of the contract does not pre- 
vent one of the parties from _ rely- 
ing on a parol warranty. Smith y. 
Hunt,-50" Ind. A. 592, 98 NE 8412 

{s] A bill of sale given without 
additional consideration by a selier, 
who had orally warranted the con- 
dition of the property sold, which 
contained a warranty of title, does 
not render inadmissible parol evi- 
dence as to the warranty of condi- 
tion. Fudge v. Kelley, 171 Iowa 422, 
152 NW 39. 

a Ala:—Strong v. Strong, 6 Ala. 


Ark.—American Sales Book Co. v. 
Whitaker, 100 Ark. 360, 140 SW 132, 
37 LRANS 91. 

Mich.—Hautala Vv. 176 
Mich. 366. 142 NW 579. 

Wyo.—Hecht v. Johnson, 3 Wyo. 
277, 21° P 1080. 

Ont.—Chamberlain v. Smith, 21 U. 
C2QOVBN103e 

But see supra § 1480. 

[a] A reservation of a right of 


possession in the vendor may be 
shown. Strong y. Strong, 6 Ala. 


345. 
Aver v. R. W. Bell Mfg. Co., 


Dover, 


86. 
147 Mass. 46, 16 NE 754. 

87. Durham v. Lathrop, 95 Ill. A. 
429; Fusting.v. Sullivan, 41 Md. 162: 
Pierce v. Woodward, 6 Pick. (Mass.) 
206; Emrick v. Groome, 4 Pa. Dist. 
511; Dixon v. Witte, 4 WklyNS (Pa.) 
213. But see supra § 1482. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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the limitation that such evidence must not tend to 
vary or contradict the writing, but must be consist- 
Thus it has been held permis- 
sible to show that there were certain collateral 
agreements between the parties concerning the as- 
sumption or payment of encumbrances upon the 
property,®® or that there were certain reservations 
which the writing does not set forth,®® as for in- 
stance, a reservation of growing crops,®! fixtures, 
or the right of possession for a certain time,?? or 


ent therewith.%s 


88. Conn.—Parsons v. 11 
Conn, 525. 

D. C.—Main v. Aukam, 12 App. 375. 

Ga.—Smith v. Odom, 63 Ga. 499. 

Ill—Fuchs, ete., Mfg. Co. v. Kitt- 
redge, 242 Til. 88, 89 NE 723; Ludeke 
v. Sutherland, 87 Til. 481, 29 AmR 
teh Quirk v. McDonnell, 195 Ill. A. 

Ind.—Page v. Lashley, 15 Ind. 152; 
Shedd y. American Maize. Products 
Co., 60 Ind. A. 146, 108 NE 610. 
5g foWa-—Ashby Vv. "McNary, 134 NW 

Ky.—Haney v. Barney, 22 SW 550, 
15 Kyl 142. 

Me.—Hersey v. Verrill, 39 Me. 271. 

Mass.—Drew v. Wiswall, 183 Mass. 
554, 67 NE 666; Spurr v. Andrew, 6 
Allen 420. 

Mich.—Dubay v. Kelly, 137 Mich. 
345, 100 NW 677; Dean v. Adams, 
44 Mich. 117, 6 NW 229. 

Minn.—Rupley vy. Fraser, 132 Minn. 


Camp, 


311, 156 NW 350; Johnson y. Mc- 
Clure, 92 Minn. 257, 99 NW 893, 2 
AnnCas 144. 


Mo.—Corn vy. McDowell, (A.) 185 
SW 235; Owsley v. Jackson, 168 Mo. 
PNG BELG 144 SW 154. 

N. J.—Qowadrey v. Cowdrey, 71 
N. J. Eq. 353, 64 A 98 [rev on other 
grounds 72 N. J. Hq. 951, 67 AS 1174, 
12 LRANS 1176]; Lozier v. Hill, 68 
N. ay Eq. 300, 59 A 234. 


Y—Lese v. Lamprecht, 196 
ne Ne oa, 89 INE 3655) =Smith vy. 
Roosa, 183 App. Div. 126, 170 NYS 


225; Riley v. Continuous Rail Joint 
Co., 110 App. Div. 787, :°97 NYS 283 
[aff 193 N. Y, 643 mem, 86 NE 1132 
mem]; Hamblen vy. German, 93 App. 
Div. 464, 87 NYS 642. 

N. C.-Anderson vy. American Sub- 
arban’ Corp,; 155° °NGUC, 2137, ° 71 Ska 
2215 °36 LRANS 896; Brown v. Hobbs, 
147_N. C. 73, 60 SE 716; Bourne v. 
Sherrill, 143 N. C. 381, 55 SE -799, 
118 AmSR 809; Johnson v. East 
Carolina Wand, etc., Co., 116 N. C. 
926, 21 SE 28; Manning v. Jones, 44 
N. C. 368. 

N. D.—Cughan vy. Larson, 13 N. D. 
373, 100 NW 1088. 

Or.—Morse v. Whitcomb, 54 Or. 
412, 102 P 788, 103 P 775, 135 AmSR 
832. 


Pa.—Parcell v. Grosser, 109 Pa. 
617, 1 A 909; Thompson v. White, 1 
Dall. 424, 1 L. ed. 206, 1 AmD 252: 
Mamula Vv. McDonald, 62 Pa. Super. 


168. 
Porto - Rico.—Fernandez v. Gon- 
zalez, 16 Porto Rico 618. 


. D.—Bjornson v. Rostad, 30 S. D. 
40. 137 NW 567, AnnCas1915A 1151. 
— Leinau v. Smart, .( 11 
Humphr. 308. 

Tex.—Holt v. Gordon, (Civ. A.) 176 
SW 902; Schwantkowsky v. Dykow- 
sky, 63 Tex. Civ. A. 83, 182 SW 373; 
Paris Grocer Co. v.. Burks, (Civ. A.) 
99 SW 1135; Green v. Gresham, 21 
Tex. Civ. A. 601, 53 SW 382. 

Vt.—Buzzell v. Willard, 44 Vt. 44; 
Thayer v. Viles, 23 Vt. 494, 

Va.—Emerson vy. Stratton, 107 Va. 
3038, 58 SHE 577. , 

Wash.—Cerini v. Chicago, etc. R. 
Co., 71 Wash. 310, 128 P 666. ; 

Wis.—Hannon v. Kelly, 156 Wis. 
509, 146 NW 512. 

Man.—Brown v. Harrower, 3 Man. 
441, 

N. B.—Hunter v. Farrell, 42 N. B. 
323, 14 DomLR 556, 13 HastLR 354. 

Sask.—Cross v. Douglas, 8 Sask. L. 
aha 


[a] Reason for rule.—“A deed be- 


EVIDENCE 


[§ 1679] 28. 


the purpose of 


character is com- 
monly held to be a mere part execu- 
tion of an entire verbal contract 
within the principle we are discuss- 
ing. There is no very strong pre- 
sumption, if any, that it contains 
or was intended to contain all the 
verbal agreement preceding eee 
Hannon y. Kelly, 156 Wis. 509, 513, 
146 NW 512 

[b] Mlustration.—In an action to 
recover the purchase price of cer- 
tain lands conveyed by plaintiff to 
defendant it is held that parol evi- 
dence was properly received on the 
trial to show that at the time the 
deeds were executed it was verbally 
agreed between the parties that the 
consideration should not be paid un- 
til plaintiff had perfected his title 
to the lands conveyed.” Johnson y. 
McClure, 92 Minn. 257, 99 NW 893, 
2 AnnCas 144, 

[c] A warranty is no part of the 
conveyance of land, but is a col- 
lateral undertaking and may be 
shown by parol. Graves v. Pflueger, 
26 Tex. Civ. A. 488, 68 SW 651. 

[d] An agreement to sell “my 
estate,” without any provision as to 
the vendor’s title, did not clearly 
show that the land was free from 
encumbrance or define the title to be 
conveyed, so that parol evidence was 
admissible to show that it was un- 
derstood that the deed was to be sub- 
ject to a lease on the property. Jen- 
eras v. Puffer, 203 Mass. 534, 89 NE 
1 : 

[e] A contract for an exchange 
is subject to the same rule. Main 
vo Aukam 322 sApp. "(Ds C9375: 


ing unilateral in 


89. Conn.—Post y. Gilbert, 44 
Conn; 9! 

Ind.—Robinius y. Lister, 30 Ind. 
142, 95 AmD 674. 

Kan.—Hopper v. Calhoun, 52 Kan, 
703,35 P 816,°39 AmSR 363. 

oo hae v. Dooley, 119 ‘Mass... 
294, 

Mich.—Mowry v. Mowry, 137 Mich. 


277, 100 NW 3888; Seaman y. O’Hara, 
29 Mich. 66. 

Mo.—Grace vy. Gill, 136 Mo. A. 186, 
116 SW 442; Van Meter y. Poole, 
130 Mo. A. 433, 110 SW 5. 

N. Y.—Peet v. Kent, 5 NYSt 134. 

Or.—Schroeder y. Tillman, 73 Or. 
538, 144 P 751. 

Pa.—Beck y. Schekter, 240 Pa. 596, 
88 A 21. 

Vt.—Green v. Randall, 51 Vt. 67. 

Wis.—Becker vy. Knudson, 86 Wis. 
14, 56 NW 192. 

Ont.—British Canadian Loan L. Co. 
v. Tear, 23 Ont. 664, 

But see supra § 1487. 

90. Noble v. Sylvester, 42 Vt. 146. 
But see supra § 1498. 


91. Ind.—Benner v. Bragg, 68 Ind. 
338; Harvey v. Million, 67 Ind. 90 
foverr Chapman v, Long, 10 Ind. 
465]. 

Kan.—Surface v. Leffingwell, 6 
Kane Ad 319510 Pe 7. 

Ky.—Bourne:.v. Bourne, 12 Kyl 
467. 

Nebr.—Cooper  v. Kennedy, 86 
Nebr. 119, 124 NW 1131, 136 AmSR 


701, 31 LRANS 761. 

N, C.—wWalton v. Jordan, 65 N. C. 
170. 
Oh.—Baker ‘v.. Jordon, 3 Oh. St. 
438. 

Pa.—Backenstoss vy. Stahler, 33 Pa. 
251, -1b Amb! "592. 

Ss. D.—Bjornson v. Rostadt, 30 
S. -D. 40, 137 NW 567, AnnCasi915A 
TEST 
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that there was an agreement collateral to an ex- 
pressed reservation.®4 


Real Nature of Transaction. It 


is generally considered that parol evidence is ad- 
missible where it is offered, not for the purpose of 
varying the terms of a written contract, but for 


explaining and showing the true 


nature and character of the transaction evidenced 
thereby,®® especially where it is plain that the lan- 
guage used, taken in its literal sense, does not ex- 


Vt.—Merrill v. Blodgett, 34 Vt. 480. 


W. Va.—Kerr v. Hill, W. Va. 
576; Robinson y. Pitzer, 3 W. jWa. 
Boos } 

92. Pea v. Pea, 35 Ind. 387; Hey- 
sham y. Dettre, 89 Pa. 506. 

93. Willis v. Hulbert, 117 Mass. 
151; Quimby v. Stebbins, 55 N. H. 


420; Hamilton vy. Clark, (Tex. Civ. A.) 


26 SW 515; Merrill v. Blodgett, 34 
Vt. 480. 
94. Farrar v. Smith, 64 Me. 74. 


95. U. S.—Brick v. Brick, 98 U.S. 
514, 25 L. ed. 256; Peugh v. Davis, 
96°U. S. 332, 24°L. ed. 775; Arizona 
Copper Est. v. Watts, 237 Fed. 585, 
150 CCA 467; Truman vy. Hardin, 24 
F. Cas. No. 14,205, 5 Sawy. 115. 

Ala.—Manchuria SS. Co. v. Donald, 
77 S 12; Weir v. Long, 145 Ala. 328, 
39 S974. 

Cal.—Nolan vy. Nolan, 155 Cal. 476, 
ee P 520, 182 AmSR 99, 17 AnnCas 
1056. 

Colo.—Finnerty v. Stratton’s Bst., 
HomColo, L7ja1 23" PF 6672 

Conn.—Lambert Hoisting Engine 
Co. v. Carmody, 79 Conn. 419, 65 A 


141; Schindler v. Muhlheiser, 45 
Conn. 153. 

Ind.—Gillett v. Citizens’ Nat. Bank, 
56 Ind. A. 694, 104 NE 775: 


Iowa.—State v. Corning State Sav. 
Bank, 136 Iowa 79, 113 NW _ 500; 
Hughes vy. Stanley, 45 Iowa 622, 

Kan.—Brook y. Latimer, 44 Kan. 
ane 24 P 946, 21 AmMSR 292, 11 LRA 
80 


Ky.—Poutch v. Nationai Fdy., etc., 
Co., 147 Ky. 242, 143 SW. 1002: 

La.—Cain v. Bauman, 118 La. 82, 
42 S 654; Cole v. Smith, 29 La: Ann. 


551, 29 AmR 3438. : 

ny i v. Vose, etc., Piano 
Co., 194 Mass. 193, 80 NE 527, 120 
AmSR 539, 9. LRANS 966. 

Mich.—Cutler v. Steele, 93 Mich. 
204, 53 NW 521; Hill v. Goodrich, 
39 Mich. 439. 

Miss.—Klein v. McNamara, : 54 
Miss. 96. 


Mo.—Emory v. Joice, 70 Mo. 537; 
Poplin v. Brown, 200 Mo. A. 255, 205 
SW 411; McElvain v. St. Louis, ete., 
R. Co., 151 Mo. A. 126, 131 SW 736% 
Reynolds v. Schade, 131 Mo. A. 1, 
109 SW 629; Philibert v. Burch, 4 Mo. 
A. 470. 

Nebr.—Cortelyou v. Hiatt, 36 Nebr. 


584, 54 NW 964. 

N. H.—Blanchard y. Putnam, 16 
N. H. 48. 

N. Y.-—Coe v. Cassidy, 72 N. Y.. 
t33; manhiee Vv. D. Farmer, etc., 


Type Founding Co., 83 App. Div. 218, 
82 NYS 228; Ostrander v. Snyder, 73 
Hun 878, 26 NYS 268 [aff 148 N. Y. 
757 mem, 43 NE 988 mem]; Wormutn 
v) (Tracy, 15° Hun: 180%\- Errico!’ %v- 
Brand, 9 Hun 654; Weber v. Weber, 9 
Daly 211, 

N. C.—Vestal v. Wicker, 108 N. €. 
21, 12, SE 1037. 

N. D.—Eckman First Nat. Bank 
v. Kelly, 30 N. D. 84, 152 NW 125, 
Anncas1917D 1044; Grebe v. Swords, 
28 N. D. 330, 343, 149 NW 126 fFquot 
Cyc]; Heald v. Strong, 24 N. D. 120, 
138 NW 1j14. 

Oh.—Davis v. Coffield, 1 Oh. Dec- 
(Reprint) 267, 6 WestLJ 318. 

Okl.—Calman vy. Kreipke, 40 Okl. 
516, 139 P 698. 

Or.—Gress v. Wessinger, 88 Or.- 
25, 172 P 495; Williams v. Pacific 
Surety Co., 77 Or. 210, 146 P 147, 149 
P 624; Wade v. Northup, 70 Or. 569, 
140 P' 45 Walker v. Athena First 
Nat. mane 43 Or. 102, 72 P 635. 
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hibit the real transaction,®°® or where the writing is 


assailed on the ground of fraud.®7 


this principle are to be found in those cases where 
evidence has been admitted to show that, although 
a writing evidences upon its face an absolute trans- 
fer of property or an absolute promise to pay money, 


Pa.—Smith y. Vernon Tp., 54 Pa. 
Super. 141; Light vy. Heilman, 1 Pear- 
son 5387. 

R. ae eee v. Ballou, 1 R. I. 496. 

S. D.—Osborne vy. Stringham, 4 
Sew DIes TON NIVEL CcOs 

Tenn.—-Nashville Interurban R. Co. 
v. Gregory, 137 Tenn. 422, 1983 SW 
1053; Garner v. Taylor, (Ch. A.) 58 
SW 758. 

Tex.—Walker v. McDonald, 49 Tex. 
458; Baldwin v. Drew, (Civ. A.) 195 
Sw 636; Brantley v. Brantley, (Civ. 
A.) 145 SW 1024; Schwantkowsky v. 
Dykowsky, 63 Tex. Civ. A. 88, 132 
SW 3:73; Allen vy. Herrick Hardware 
Co., 55 Tex. Civ. A. 249, 118 SW 1157; 
American Copying Co. v. Thompson, 
(Civ. A.) 110 SW 777; Moore v. Wil- 
liams, 26 Tex. Civ. A. 142, 62 SW 
977; Deutschman vy. Battaile, (Civ. 
A.) 86 SW 489; Hamer vy. State, 60 
Tex. Cr. 341;,1381 SW 813. 

Va.—Dooley vy. Baynes, -86 Va. 644, 
10 SE 974. 

Wash.—Velikanje v. Dickman, 98 
Wash. 584, 168 P 465; Murphy v. 
Panton, 96 Wash. 637, 165 P 1074. 

y ae Va.—Sayre v. King, 17 W. Va. 

62. 

Wis.—Radtke v. Rothschild Water 
Power Co., 158 Wis. 271, 148 NW 
866; Kipp v. Laun, 146 Wis. 591, 131 
NW 418; Riemer v. Rice, 88 Wis. 16, 
59 NW 450; Gardinier v. Kellogg, 14 
Wis. 605. 

Eng.—Gray v. Dowman, 27 L. J. 
Ch.” 702: 

Can.—Campbell v. Douglas, 54 Can. 
S.C. 28, 32 DomLR 734 [dism app 34 
Ont. L. 580, 9 OntWN 148, 25 DomLR 
436 (allowing app 8 OntwN ee 

N. B.—Burns y. Chisholm, 32 N. 
588. 

Ont.—Barnhart  v. 
Grant Ch. (U. 8S.) 459. 


Patterson, 1 


Que.—Whitney v. Joyce, 14 Que. 
K. B. 406. 
“There is surely no_ principle 


which exciudes parol evidence to 
show that a deed, which is apparently 
an absolute deed, is, in reality, a 
partition deed between coparceners, 
and therefore no conveyance at all.” 
Dooley v. Baynes, 86 Va. 644, 649, 
10 SE 974. 

{a] Showing signer to be witness 
merely.—Parol evidence is admissible 
to show: (1) That a person whose 
name appears on a written instru- 
ment in the usual and proper place 
for the name of a subscribing wit- 
ness, but without any attestation 
clause to show in what capacity he 
signed, was in fact:a witness. Gar- 
rison vy. Owen, 1 Pinn. (Wis.) 471. 
(2) That a person who signed his 
name on the back of a note, secured 
by mortgage, did so not as an in- 
dorser but as a witness to the trans- 
action.- Tombler y. Reitz, 134 Ind. 
9, 33 NE 789. 

{b] When rule not applicable.— 
The rule admitting extraneous evi- 
dence to show the real character of 
a conveyance of realty is not appli- 
cable to a contract to convey land, 
where the party to be charged de- 
rived his title from a stranger, for 
the rule can only be applied where 
the complaining party parts with the 
title, and it passes to respondent. 
Tobey v. Leonard, 23 F. Cas. No. 


14,067, 2 Cliff. 40. 

96. Germer v. Gambill, 140 Ky. 
469, 131 SW 268; Johnson v. Van 
Scholley, 218 Mass. 454, 106 NE 17; 
Grebe v. Swords, 28 N. D. 330, 343, 
149 NW 126 [quot Cye]; Matthews 
v., Capital B); Ins/Co., 115 Wis. 272; 
91 NW 675. 

Ate Md.—Price vy. 40 Md. 


Gover, 


EViDENCE 


Applications of 


So also it may 


Mass.—McCusker vy. Geiger, 195 
Mass. 46, NE 648. 
N. Y.—Peo. v. Walker, 85 App. 


Div. 556, 33 NYS 372 [aff 178 N. Y. 
563 mem, 70 NE 1105 mem]. 

N. D.—-Grebe v. Swords, 28 N. 
330, Bie, 149 NW 126 [quot Cyc]. 

Pa.— Herrman v. Bredo, 42 
Super. 427. 

Showing fraud generally see supra 
§§ 1621-1626. 

- U. S.—McLellan vy. Shinn, 15 
Wall. 105, 21 L. ed. 87; Western 
Underwriting, ete., Co. v. Phenix 
Niue Bank, 237 Fed. 45, 150 CCA 
247, 

Ala.—Hieronymus vy. 


120 
Ala. 46, 23 S 674. 
Ark.—Landsdell y. Woods, 127 Ark. 
466, 192 SW 715. 
Ga.—Hester v. Gairdner, 128 Ga. 


Pa. 


Glass, 


531, 58 SE 165; Florida Cent., etce., 
R. Co. v. Usina, 111 Ga. 697, 36 SE 
928. 

T1l.—German Ins. Co. y. Gibe, 162 
ee 251, 44,INBE) 490. [aff 59 ci), +A. 
14]. 

Ind.—Ginz v. Stumph, 73 Ind. 209. 

Iowa.—Doolittle v. Murray, 134 
Iowa 536, 111 NW. 999; Krebs v. 
Lauser, 133 Iowa 241, 110 NW 443; 
Ayers v. Home Ins. Co., 21 Iowa 


185. 
Kan.—Robinson y. Blood, (A.) 62 P 


677; Hamilton y. Whitson, 5 Kan. 
A. 347, 48 P 462. 

Ky.—Mercer vy. Blain, Litt. Sel. 
Cass 412: 

La.—Eames v. Woodson, 120 La. 


1031, 46 S 13; Rester v. Powell, 120 
La. 406, 45 S 372; Summers v. U. S. 
Insurance, ete., Co., 13 La. Ann. 504. 
: Me.—Maine Bank y. Smith, 18 Me. 

95 

Mass.—Dixon vy. National L. Ins. 
Co., 168 Mass. 48, 46 NE 430; Riley 
v. Hampshire County Nat. Bank, 164 
Mass. 482, 41 NE 679; Reeve v. Den- 
nett, 137 Mass. 315; Pond v. Eddy, 
113, Mass. 149; Campbell v. Dear- 
born, 109 Mass. 130, 12 AmR 671; 
Howard y. Odell, 1 Allen 85; Hazard 
v. Loring, 10 Cush. 267. 

Mich.—Hyler y. Nolan, 45 Mich. 
357, 7 NW 910; Hill v. Goodrich, 39 
Mich. 439. 

Minn.—Davis y. Crookston Water- 
works, ete.,..Co., 57. Minn. 402, 59 
NW 482, 47 AmSR 622. 

Miss.—A®tna Ins. Co. v. Smith, 117 
Miss. 327, 78 S 289, 290, LRA1918D 
1158 [cit Cye]; 

Mo.—Ittner vy. Hughes, 154 Mo. 55, 
55 SW 267. 

Nebr.—Scharman y. Scharman, 38 
Nebr. 39, 56 NW 704; Cortelyou v. 
Hiatt, 36 Nebr. 584, 54 NW 964. 

N. Y.—Reich v. Cochran, S13 ING YY. 
416, 107 NE 1029; Thomas v. Scutt, 
127 N. Y. 133, 27 NE 961; Marsh v. 
McNair, 99 N. Y. 174, 1 NE 660; Mat- 
thews v. Sheehan, 69 N. Y. 585; Horn 
v. Keteltas, 46 N. Y. 605; Chester 
vy. Kingston Bank, 16 N. Y. 336; Trus- 
cott v. King, 6 N. Y. 147; Van Der- 
hoef v. Hartmann, 63 App. Div. 419, 
71 NYS 552; Vickers v. Battershal}, 
84 Hun 496, 32 NYS 314; Wormuth 
v. Tracy, 15 Hun 180; Allen vy. Hua- 
son River Mut. Ins. Co., 19 Barb. 
442; Anthony y. Atkinson, 32 N. Y. 
Super. 228; Storer v. Coe, 15 N. Y. 
Super. 661; Kelly v. Ferguson, 46 
HowPr 411; Gilchrist v. Cunningham, 
8 A 641. 

N. D.—Grebe v. Swords, 28 N. D. 
330, 3438, 149 NW 126 [quot Cyc]. 

La —Sweetzer’s App., 71 Pa. 264. 

C.—Welborn v. Dixon, (OOS C. 
108. 49 SE 232, 3 AnnCas 407. 

Tex.—Lone Star Leather Co. vy. 
City Nat. Bank, 12 Tex. Ciy. A. 128, 
34 SW 297. 


[§ 1679 


the real transaction consisted merely in the giving 
of security °8 or indemnity,®® or that the grantee 
in a written instrument, such as a deed, assignment, 
bill of sale, or the like, which on its face passes the 
title to property, took the title subject to a trust.* 


be shown that a conveyance by a 
Wash.—Marks v. Seattle, 88 Wash. 


61, 152 P 706; Keeler v. Commercial 
Printing Co., 16 Wash. 526, 48 P 
2392 


W. Va.—Sayre v. King, 17 W. Va. 


562 

Wis.—Gross vy. Heckert, 120 Wis. 
314, 97 NW _ 952; Matthews v. Capi- 
tal: B.-dns: : Co.,. 145. Wiss 242.692) AV 
675; Gettelman v. Commercial Union 
Assur. Co., 97 Wis. 237, 72 NW 627; 
Andrews v. Jenkins, 39 Wis. 476. 

Ont.—Zimmerman vy. Sproat, 26 
Ont. L. 448, 3 OntWN 1361, 5 DomLR 


452. 

Que.—Walker y. Brown, 19 Que. 
Super. 23. 

[a] A certificate of stock may be 


shown to have been issued as se- 
eurity for a loan and not upon a 
purchase. Brick vy. Brick, 98 U. S. 
514, 25 L. ed. 256; Wild v. Western 
Union Blidg., etc., Assoc., 60 Mo. A. 
200. Contra Snyder v. Lindsey, 157 
N. Y.. 616, 32. NE 592 [aff 92, Hun 
432, 36 NYS 1037]. 

[b] Where it is admitted that an 
assignment absolute on its face was 
made as_ security or indemnity 
merely, the party interested has a 
right to go into parol proof to ex- 
plain the extent and object of the 
security. Van Meter v. McFaddin, 
8 B. Mon. (Ky.) 435; Moses v. Murga- 


troyd; yi Johns, ‘Ch.+. CNG Y¥-) pet Sires 
AmD 478. 

99. Grebe v. Swords, 28 N. D. 330, 
343, 149 NW 126 [quot Cyc]; Full- 
wood v. Blanding, 26 S. C. 312, 2 
SE aan 

[a] A judgment confessed by the 
maker of commercial paper to the 
indorser may be shown by parol to 


have been intended as a security to 
the latter against his liability on the 
indorsement. State Bank y. Myers, 
diy SiGe Ee “412° 
1. Ala.—Brown vy. Isbell, 11 Ala. 
Child, 11 Ala. 640. 


1009; Locket y. 

Cal.—Brison v. Brison, 75 Cal. 525, 
17 P 689, 7 AmSR 189; Isenhoot v. 
Chamberlain, 59 Cal. 630; Bayles v. 

Hidden vy. Jor- 


Baxter, 22 Cal. 575; 


dan, 21 Cal. 92; Lockwood v. Can- 
field, 20 Cal. 126; Russ v. Mebius, 16 
Cal. 350; Osborne y. Endicott, 6 Cal. 


149, 65 AmD 498. 
Fla.—Smith y. Hope, 51 Fla. 541, 


41 S 69. 

La.—Rion vy. Reeves, 122 La. 650, 
48 S 138. 
pee eens v. Heard, 31 Miss. 


N. Aaya v. Clark, 87 N. J. Eq. 
504, 101 A 30 

N. vt a epinbon v. McManus, 4 
Lans. 380. 

N. C.—Hughes v. Pritchard, 122 
N. C. 59, 29 SE 93; Holmes v. Holmes, 
86 N. C., 205; Shields v. Whitaker, 
82 N. C. 516; Whitfield v. Cates, 59 
N. C. 186; Riggs v. Swann, 59 N. GCG. 
118; Shelton v. Shelton, 58 N. C. 292. 

N. D.—Grebe v. Swords, 28 N. D. 
330, 3438, 149 NW 126 [quot Cyc]. 

Or.—Martin y. Martin, 43 Or. 119, 
12 P 639. 

Pa.—Church yv. Ruland, 64 Pa. 432; 
Porter v. Mayfield, 21 Pa. 263. 

S. C—McTeer v. Sheppard, 12 S. C. 
L. 461. 

Tenn.—Pritchard v. Wallace, 4 
Sneed 405, 70 AmD 254, 

Tex.—Reeves v. Bass, 39 Tex. 618; 
Dunham v. Chatham, 21 Tex. 231, 73 
AmD 228; McClenny vy. Floyd, 10 
Tex. 159; Mead v. Randolph, 8 Tex. 
191; Whitfield v. Diffie, (Civ. A.) 105 
SW 324. 

Va.—Coffman vy. Coffman, 
504; s S...Bank . vi, ‘Carringtons 77 
Leigh (34 Va.) 566. 

Eng.—Rochefoucauld vy. Boustead, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


79. Va.” 


“ Ala. 651; 
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parent to a child was intended as an advancement ;? 
that an indorsement of negotiable paper was merely 
for the purpose of collection;® or that a transaction 
legal so far as appears by the writing was in fact 


usurious.* 


[§ 1680] 


an equity.® 


[§ 1681] 30. Rebutting Presumption or Infer- 
Parol evidence which does not contradict the 
express terms of a record or instrument in writing 
is usually held to be admissible to rebut a presump- 
tion or implication which would or might otherwise 
arise therefrom,® or to oppose a conclusion of fact 
which it fends, as circumstantial evidence, to estab- 


ence. 


lish. But the legal effect of the 


PLSaale i Chay 196. ; 

Alta. — Shepard vy. Bruner, 24 
DomLR 40, 31 WestLR 721 [allow- 
ing app 19 DomLR 869]. 

[a] Thus parol evidence is com- 
petent to show that a transfer of 
personalty by bill of sale absolute in 
form was in trust for the assignor. 
Peapein ve Martin,043) Or. 4119). 724 P 
[b] Where a conveyance is made 
to a wife, there is no rule which pre- 
vents evidence being given that she 
held the estate in trust for her hus- 
band. Smith vy. Strahan, 16 Tex. 314, 
67 AmD 622. ‘ 

[c] An agreement to hold the title 
in trust for the vendor cannot be 
shown by parol, for this would be a 
flat contradiction of the written in- 
struments established by the parties 
as the evidence of their relation, and 
would make them void from _ their 
very inception. Holtherich v. Smith, 
74 SW 689, 24 KyL 2535; Porter v. 
Mayfield, 21 Pa. 263. 

2. McClanahan vy. McClanahan, 36 
W. Va. 34, 14 SE 419. 

3. Goette v. Sutton, 128 Ga. 179, 
57 SE 308. 

4. France v. Munro, 138 Iowa 1, 
115 NW 577, 19 LRANS 391. 

5. Hughes vy. Wilkinson, 35 Ala. 
453; McMeen v. Owen, 1 Yeates (Pa.) 
135; Field v. Biddle, 1 Yeates (Pa.) 
132; Chestnut v. Strong, 10 S. C. Eq. 
122; Townshend v. Stangroom, 6 Ves. 
Jr. 328, 31 Reprint 1076, 22 ERC 843. 

6 Ala.—McGehee v. Rump, 37 
Gookin v. Richardson, 11 
Ala. 889, 46 AmD 232. 

Cal.—Faylor v. Faylor, 136 Cal. 
92, 68 P 482; Braly v. Henry, 71 Cal. 
481, 11 P 385, 12 P 623; Johnson v. 
Powers, 65 Cal. 179, 3 P 625, 60 AmR 
543: Ingersoll v. Truebody, 40 Cal. 
603; Miller v. Van Tassel, 24 Cal. 
459, 

D. C.—Whelan v. McCullough, 4 
App. 58. 

Fla.—Solary v. Stultz, 22 Fla, 263. 

Ga.—Bryan v. Walton, 20 Ga. 480; 
Rucker v. Brown, 6 Ga. 361, 65 SEH 
55. 


Iowa.—Evans v. Burns, 67 Iowa 
‘179, 25 NW 119; Preston v. Gould, 
64 Iowa 44, 19 NW 834; Thurston 
y. Arnold, 43 Iowa 43. 

Ky.—Butler v. Suddeth, 6 T. B. 
Mon, 541. 

Md.—Groff vy. Rohrer, 35 Md. 327. 


Mass.—Way v. Butterworth, 108 
Mass. 509; Riley v. Gerrish, 9 Cush. 
104. 

Mo.—Mammon v. Hartman, 51 Mo. 
168; Seymour v. Farrell, 51_Mo. 95. 

Mont.—Bohn Mfg. Co. v. Harrison, 
13 Mont. 293, 34 P 313. _ 

N. J.—Simanton y. Vliet, 61 N. J. 
L. 595, 40 A 595. 

N. C.—Davis v. Morgan, 64 N. C. 
570; Sowers v. Earnhart, 64 N. OF 
9 


6. 

Pa.—Chalfant vy. Williams, 35 Pa. 
212; Morrison v. Davis, 20 Pa, nly fats 
57 AmD 695; Leary v. Meredith, 5 
WklyNC 37. 

g. C.—Gardner vimitust,. oleise eG: 
L. 601, 

Wis.—Plano Mfg. Co. v. Frawley, 


; 29. Rebutting Equity. Parol evidence 
is always admissible for the purpose of rebutting 


EVIDENCE 


eases in which 


[§ 1682] 31. 


[§ 1683] 32. 
in General. 


instrument can- 


68 Wis. 577, 32 NW 768. 

Eng.—Bartlett v. Purnell, 4 A. & 
E. 792, 31 ECL 348, 111 Reprint 981; 
Hurst v. Beach, 5 Madd. 351, 56 Re- 
print 929; Oldman y. Slater, 3 Sim. 
84, 6 EngCh 84, 57 Reprint 932. 

Can.—Campbell vy. Douglas, 54 Can. 
S. C. 28, 32 DomLR 734 [dism app 
34° Ont. .L, 580, -9 OntWN_ 148, 25 
sob 436 (allowing app 8 OntwWN 
oO ’ 

Ont.—Campbell vy. Douglas, 34 Ont. 
L. 580, 9 OntWN 148, 25 DomLR 
436 [allowing app 8 OntWN 501, and 
app dism 54 Can. S. C. 28, 32 DomLR 
cae Beatty v. Fitzsimmons, 23 Ont. 

[a] MIllustration.—In an action on 
an accepted draft, defendant may show 
by parol, in support of his counter- 
claim alleged to have existed prior 
to the acceptance, that it was agreed 
between the parties that the accept- 
ance should not operate as a walver 
of the claim, as such evidence does 
not vary the terms of the written 
instrument, but only rebuts the pre- 
sumption of waiver. Bohn Mfg. Co. 
v. Harrison, 13 Mont. 293, 34 P 313. 

{[b] A presumption that a judg- 
ment against an indorser passes by 
a written assignment of a judgment 
against the principal may be rebutted 
by parol evidence. Bank y. Fordyce, 
9) Pan275; 49 Amb, 561. 

[ec] A bill of lading is not conclu- 
sive evidence as to the ownership 
of goods, and while it may raise 
a presumption of title in the con- 
signee, such presumption is open to 

e explained or repelled by parol evi- 
dence to the contrary. Hooper v. 
@hicagon cbc.) Ry cCOne 2G Wise 815.9 
AmR 439. 

7. Rucker v. Brown, 6 Ga. A. 361, 
65 SE 55; Strong v. Harris, 3 
Humphr. (Tenn.) 451, 

8. See supra § 1381. 

9. Galbraith vy. Littiech, 73 Ill. 
209; Smith v. Conway, 17 N. H. 586. 

[a] Dlustrations.—(1) Where an 
order of court has established a 
county roll signed by two of the 
reviewers, and the report does not 
show that the third viewer failed 
or refused to act, the presumption 
that he was present and acted with 
the other two cannot be overcome 
by the parol evidence. Galbraith v. 
Laptiech wis wlile 2095s. 1(2)” Ut Santer 
minus is described in a petition for 
a road as, “at or near the old ford- 
way,” and the commissioners lay out 
a road commencing “near the old 
fordway,” at a point which it desig- 
nates more particularly, it will be 
intended to be the same point re- 
ferred to in the petition; and if the 
location of the road is certain, evi- 
dence will not be admitted to prove 


that it is seventeen rods from the 
old fordway. Smith v. Conway, 17 
INA EE pos Gs 


10. Noyes v. Hall, 28 Vt. 645. 

11. U. S.—uvU. S. v. Peck, 102 U.S. 
64, 26 L. ed. 46; Jones v. Guaranty, 
ete., Co., 101 U. S. 622, 25 L. ed. 1030; 
Brawley v.. U.S: 96.00. S. 168, 24 
L. ed. 622; Reed v. Baltimore Mer- 
chants’ Mut. Ins. Co., 95 U. S. 23, 24 
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not be varied or controlled;’ and there are a few 


evidence offered for the purpose 


of rebutting presumptions arising from a written 
instrument has been rejected.® 


Set-Off. The rule against parol 


evidence to contradict or vary a writing does not 
preclude evidence on the part of an obligor or 
promisor establishing a set-off against his lability 
under the writing.!° 


Subject Matter—a. Identification 


Parol evidence is always admissible 
where it is necessary in order to identify, explain, 
or define the subject matter of a grant, mortgage, 
contract, or other writing, for without such evi- 
dence it would be impossible to give effect to the 
intentions of the parties.t_ This is true even though 


L. ed. 348; Maryland v. Baltimore, 
etes RCo. 22 MWall. 105,22 da, edt 
713; Thorington y. Smith, 8 Wall. 1, 
19 L. ed. 361; Atkinson vy. Cummins, 
9 How. 479, 138 L. ed. 223; Bradley 
v. Washington, ete., Steam Packet 
Co., 138 Pet. 89, 10 L. ed. 72; Mere- 
dith v. Picket, 9 Wheat. 573, 6 L. ed. 
163; Findlay v. U. S:, 225 Wed) 337; 
139 CCA 207; Buckbee v. Hohenadel, 
Jr., Co., 224 Fed. 14, 189 CCA 478, 
LRA1916C 1001, AnnCasi918B 88; 
Baxter v. Calhoun, 222 Fed. 111; In 
re Silver, 208 Fed. 797; In re Raney, 
202 Fed. 1000; Henderson v. Mound 
Coal Co., 181 Fed. 487, 104 CCA 235; 
Tompkins vy. Creighton-McShane Oil 
Co., 160 Fed. 303, 87 CCA 427; Reed 
v. Munn, 148 Fed. 737, 80 CCA 215 
[certiorari den 207 U. S. 588,.28 SCt 
255, 52 L. ed. 353]; Wright v. Dek- 
ee 30, By ‘Cas. No. 18,076,, Pet. iC. C- 

Ala.—Thrasher v. Royster, 187 Ala. 
350, 65 S 796; Bender v. Barton, 182 
Ala. 181, 62 S 732; Chattahoochie, 
ete., R. Co. y. Pilcher, 163 Ala, 401, 
51 S 11; Jordan v. McDonnell, 151 
Ala. 279, 44 S 161; Alabama Mut. F. 
Ins. Co. v. Minchener, 123 Ala. 632. 
382 S 225; Donehoo v. Johnson, 120 
Ala. 438, 24 S 888; Moore v. Barber 
Asphalt Pav. Co. 118 Ala. 563, 23 S 
798; Humes v. Bernstein, 72 Ala. 546; 
Baucum v. George, 65 Ala. 259; Pow- 
ell, Vee Younes, ‘bl Alas5185). Mbits sy. 
Burden, 1 Ala. 458; Roy v. Greil, (A.) 
77 S 64; Feore v. Avent, 4 Ala. A. 
5bds 58 Smi2 i. 

Ariz.—R. H. Burmister etc., Co. v. 
ras CtC, CO. 8 PATIZ LOS, wold 

Ark.—Vaughan vy. Cooper, 103. Ark. 
260, 146 SW 503; Thomas v. Burke 
91 Ark. 595, 121 SW 1060; Paragould 
v. Lawson, 88 Ark. 478, 115-SW 379; 
Kempner v. Gans, 87 Ark. 221, 111 
SW 1123, 112 SW 1087; Little Rock 
Cooperage Co. v. Gunnels, 82 Ark... 
286, 289, 101 SW 729, 12 AnnCas 293 
[cit Cyc]; Barton-Parker Mfg. Co. v. 
Taylor, \WSc Ark. 586,794.59 SW 277135 
Bhenix Assur: . Co.) Va... bOvette, = ta, 
Ark. 41, 52, 90 SW 284 fcit, Cyc]; 
patiee v. Houser, 63 Ark. 475, 39 SW 

8. 

Cal.—Carpenter v. Markham, 172 
Cal. 112, 155 P 644; Ontario Decidu- 
ous Fruit Growers’ Assoc. v. Cut- 
ting Fruit Packing Co., 134 Cal. 21, 
66 P 28, 86 AmSR 231, 53 LRA 681; 
Darby v. Arrowhead Hot Springs 
Hotel Co., 97 Cal. 384, 32 P 454; Ha- 
benicht v. Lissak, 771 Cal. 139) 1S P 
260; Hancock v. Watson, 18 Cal. 
137; Williamson v. Pratt, (A.) 174 
P 114; Macknight v. Davitt, (A.) 174 
P 77; Thompson v. McKenna, 22 Cal. 
A. 129, 133 P 512; House v. McMul- 
len, 9 Cal. A. 664, 100 P 344; Hill v. 
McCoy, 1 Cal. A. 159, 81 P 1015. 

Colo.—Cross v. Kistler, 14 Colo. 
571, 23 P 903; Murray v. Hobson, 10 
Colo 66 mle se sats 

Conn.—Hildreth v. Hartford, etc., 
Tramway Co., 73 Conn. 631, 48 A 
963: Bennett v. Pierce, 28 Conn. 315; 
Doolittle v. Blakesley, 4 Day 265, 4 
AmD 218. 

D. C.—Harten v.. Loffler, 29 App. 
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the contract or transaction as to which the evidence 
is sought to be introduced is of such a nature that 
by the statute of frauds it is required to be in writ- 


490; Whelan vy. McCullough, 4 App. 
58; Mason v. Spalding, 18 D. C. 115. 
Fla.—Davis v. Horne, 54 Fla. 563, 
45 S 476, 127 AmSR 151; Jacobs v. 
Parodi, ~50 .RlYa. 541, 39 S 3833. 
Ga.—Chatsworth Bank vy. Patter- 
son, 148 Ga. 367, 96 SE 996; Mar- 
shall v. Carter, 143 Ga. 526, 85 SEH 
691; Glover v. Newsome, 142 Ga. 862, 
83 SE 939; Bunger v. Grimm, 142 Ga. 
448, 83 SE 200, AnnCasi1916C 173; 
Southern Bell Tel., ete., Co. v. Cov- 
ington, 139 Ga. 566, 77 SE 382; Miz- 
ell v. Kesler, 135 Ga. 583, 69 SE 1080; 
Godley v. Barnes, 132 Ga. 513, 64 SH 
546; Alabama Constr. Co. vy. Con- 
tinental Car, etc., Co., 131 Ga. 365, 62 
SE 160; Brackett v. Americus Gro- 
cery  €oa.; 127 Ga.-672,.56 <SE 762: 
Garmany v. Lawton, 124 Ga. 876, 53 
SE 669, 110 AmSR 207; Wellmaker v. 
Wheatley, 123 Ga. 201, 51 SE 436; 
Ainslie v. Hason, 107 Ga. 747, 33 SE 


711; Kiser v. Carrollton Dry-Goods 
Co., 96 Ga. 760, 22 SEH 303; Bowen 
Vemurick itor Ga. 1865 -Mneram sv. 


Fisher, 70 Ga. 745; Skinner v. Elliott, 
17 Ga. A. 511, 87 SE 759; Mountain 
City Mill Co. v. Wood, li Ga. A. 
486, 75 SE 823; Balchin v. Jones, 10 
Ga. A. 4384, 73 SE 613; Hartwell 
Grocery Co. v. Mountain City Mill 
Co., 8 Ga. ‘A. 727, 70 SE-48; State 
Historical Assoc. v. Silverman, 6 Ga. 
A. 560, 65 SE 293. 

Ida.—Barnett v. Hagan, 18 Ida. 104, 
108 P 748; Spongberg v. Montpelier 
First Nat.” Bank, 15° Tdal*671,''99. P 
712; Henry v. Herschey, 9 Ida. 548, 
715 P 266; Kelly v. Leachman, 3 Ida. 
(Hasb.) 672, 34 P 813, 33 P 44. 

Ill—Warner v. Campbell, 2388 Ill. 
630, 87 NE 853; Clayton v. Lemen, 
233 Ill. 4385, 84 NE 691; Webster v. 
Fleming, 178 Ill. 140, 52 NE 975, 
aff 73° "D1%) A. 234}; °Chambers ‘y. 
Prewitt, 172 Till. 615, 50 be 
Marske v. Willard, 169 Ill. 276, 48 
NE 290;- Bulkley v. Devine, 127 Il. 
406, 20: NE 16, 3 LRA 330; Quinn v. 
Schmidt; 9f% Ill. 84; Peo. v. Young, 
72 Tl. 411; Reed v. Ellis, 68 Ill. 206; 
Bell v. Prewitt, 62 Ill. 361; Hutton 
v. Arnett, 51 Ill. 198; Miller v. Price, 
42, Ill. 404; Myers v. Ladd, 26 Ill. 
415; -Barrett v. Stow, 15 Ill. 423; 
Bixler v. Brim, 206 Ill. A. 294; Ben- 
nett v. Palmer, 128 Ill. A. 626; Parish 
v. Vance, 110 Ill. A. 50, 57; Chicago 
Pressed Steel Co. v. Clark, 87 Ill. A. 
658; Cheney v. Barge, 26 Ill. A. 182; 
Riebling 'v. "Tracy, 17 “Ill. 7A... 158. 

Ind.—Ditchey v. Lee, 167 Ind. 267, 
78 NE 972; Warner v. Marshall, 166 
Ind. 88, 75 NE 582; Burk v. Mead, 
159 Ind. 252, 64 NE 880; Baldwin v. 
Boyce, 152 Ind. 46, 51 NE 334; Schei- 
ble vy. Slagle, 89 Ind. 323; Wills v. 
Ross, 77 Ind. 1, 40 AmR 279; Holmes 
v. Hinkle, 63 Ind. 518; Mace v. Jack- 
son, 88 Ind. 162; Evansville, etc., R. 
Co.. v. Shearer, 10 Ind. 244; Hunt v. 
Francis, 5 Ind. 302; Portland Body 
Works v. McCullough Motor Supply 
Co., (A.) 119 NE 180; Attna Ins. Co. 
v. Strout, 16 Ind. A. 160, 44 NE 934. 

Ind. T.—Turner v. Gonzales, 3 Ind. 
T. 649, 64 SW 565. 

Iowa.—Hanson vy. Hall Mfg. Co., 
169 NW 471; Emery v. American Ins. 
Ca, Ley Towa 4, 158 NW 748; Mc- 
Names v. Donaker, 155 Iowa 318, 136 
NW 130; Fitzgeraid v. Flanagan, 155 
Iowa 217, 135 NW 788, AnnCas1914C 
1104, 125 NW 995; Wolf v. Wolf, 152 
Iowa 121, 131 NW 882; Peppers vy. 
Harris, 145 Iowa 635, 124 NW 625; 
Columbus City Nat. Bank v. Jordan, 
139 Towa 499, 117 NW 758; State v. 
Jackson, 128 Iowa 548, 105 NW 51; 
Van Husen v. Omaha Bridge, ete., 
Co., 118 Iowa 366, 91 NW 77; Clapp 
v. Trowbridge, 74 Iowa 550, 38 NW 
411; Thompson v. Locke, 65 Iowa 429, 
21) NW... 762; Clark v..Hyman,...5 
Towa 14, 7 NW. 386, 39 AmR 160; 
Wise v. Adair, 50 Towa 104, 
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Kan.—Cummins v. MRiordon, 84 
Kan. 791, 115 P 568. 

Ky.—Covington v. Regenthal, 109 
SW 341, 383. KyL 127; Com, v. Amert- 
can Tobacco Co., 96 SW 466, 29 KyL 
745; Jackson y. Hardin, 87 SW 1119, 
27 KyL 1110; Graham vy. Botner, 37 
SW. 583, 18 KyL 637; Thacker  v. 
Howell, 26 SW 719, 16 KyL 134; 
Warfield v. Curd, 5 Dana 318; Ven- 
able v. McDonald, 4 Dana 336; Wood 
vVerduee; 59D Bi Mon. 50. 

La.—Bradley v. Davis, 128 La. 686, 
55 S 17; Bagley v. Rose Hill Sugar’ 
Co.,. 111 “La. 249, 35 S 639; Bayley 
v. Denny, 26 La. Ann. 255; In re 
Kugler, 23 La. Ann. 455; Squier WA 
Stockton, 5 La. Ann. 741; Larue v. 
Hampton, 4 La, Ann, 58. 

Me.—Haskell y. Tukesbury, 92 Me. 
551, 48 A 500, 69 AmSR 529; Hartwell 
v. California Ins. Co., 84 Me. 524, 24 
A 954; Stowe v. Merrill, 77 Me. 550, 
1 A 684; Williams v. Robinson, 73 
Me. 186, 40 AmR 352; Pope v. Mach- 
las Water Power, etc., Co., 52 Me. 
535; Barrows v. Turner, 50 Me. 127; 
Partridge v. Swazey, 46 Me. 414; 
Eveleth v. Wilson, 15 Me. 109. 

Md.—Dronenburg vy. Harris, 108 
Mdl* 59%s 74" VAL, “81 Castleman. ~ vs 
Du _ Val, 89 Md. 657, 43 A 821; Rice 
v. Forsyth, 41 Md. 389; Warfield v. 
Booth, 33 Md. 68; Criss v. English, 
26 Md. 553; Keefer v. Young, 2 Harr. 
Ae. Sie 

Mass.—Carpenter y. Sugden, 231 
Mass. 1, 119 NE 959; Weeks v. 
Brooks, 205 Mass. 458, 92 NE 45; 
Richstein v. Welch, 197 Mass. 224, 
83 NE 417; Smith v. Vose, etc., Piano 
Co., 194 “Mass. 193; 80° NE 527, 120 
AmSR 539, 9 LRANS 966; Harris v. 
North American Ins. Co., 190 Mass. 
361, 77 NE 493, 4 LRANS 1137; Mc- 
Manus v. Donohue, 175 Mass. 308, 56 
NE 291; Bigelow v. Capen, 145 Mass. 
270, 18 NE 896; Cleverly v. Cleverly, 
124 Mass. 314; Hastman v. Perkins, 
111 Mass. 30; Swett v. Shumway, 102 
Mass. 365, 3 AmR 471; Blake v. Ex- 
change Mut. Ins. Co., 12 Gray 265; 
Clark v. Houghton, 12 Gray 388; 
Pierce v. Parker, 4 Metc: 80; Fisk v. 
Fisk, 12 Cush. 150; Johns v. Church, 
12 "Pick." 657, 23, AmD, 651; Allen’ v. 
Bates, 6 Pick. 460. 

Mich.—Preston y. Ionia Nat. Bank, 
169 Mich. 571, 185 NW 278; Brittson 
v. Smith, 165 Mich. 222, 1380 NW 
599; Ensley y. Coolbaugh, 160 Mich. 
299, 125 NW 279; Peo. v: Messer, 148 
Mich. 168,. 111 NW 854; Gregory. v. 
Lake Linden, 130 Mich. 368, 90 NW 
29; Lawrence v. Comstock, 124 Mich. 
120, 82 NW 808; Stoddard Mfg. Co. 
v. Miller,,107 Mich. 51, 64 NW 948; 
Preston Nat. Bank v. George TT. 
Smith Middlings Purifier Co., 102 
Mich, 462, 60 NW 981; Kimball v. 
Myers, 21 Mich. 276, 4 ‘AmR 487. 

Minn.—Lynech v. Monarch El. Co., 
130, Minn. 248,153 NW 597; J. G. 
Shaw Blank Book Co. v. Maybell, 86 
Minn. 241, 90 NW 3892; Boak Fish 
Co. v. Manchester F. Assur. Co., 84 
Mi 419. 87 NW. 932; Cannon v. 
Moody, 78 Minn. 68, 80 NW 842; 
Pfeifer v. National Live Stock Ins. 
Co., 62 Minn. 536, 64 NW 1018; Ham 
v. Johnson, 51 Minn. 105, 52 NW 
1080; Ames v. Lowry, 80 Minn. 283, 
15 NW 247; Ames y. First Div. St. 
Pauls CtG, . kts, \COurm Lo ivMLin@. 2 aaa 
Case v. Young, 3 Minn. 209; Baldwin 
vy. Winslow, 2 Minn. 218. 

Miss.—Pearce yv. Tharp, 118 Miss. 
107,.79 S 69; Cole v. Cole, 99 Miss. 
335, 54 S 953, 34 LRANS 147, Ann 
Cas19$i3E 332; Chicago Traders’ Ins. 
Co. v. Edwards Post No. 22, G. A. R., 
86 Miss. 1385, 88 S 779, 109 AmSR 699; 
Peacher, v. Strauss, ' 47) Miss. 353; 
Whitworth v.. Harris, 40 Miss. 483. 

» Mo.—Amonett v. Montague, 63 Mo. 
201; Edwards v. Smith, 63 Mo. 119; 
Aull v. Lee, 61 Mo. 160;.Shewalter v. 
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ing, for the evidence does not supply an omission 
and thus make a contract, which the law requires 
to be in writing, rest 


parol, but merely tends to 


Pirner, 55 Mo. 218; McPike v. All- 
man, 53 Mo. 551; State vy. Leut- 
zinger, 41 Mo. 498; Wallace v. Wil- 


son, 30 Mo. 335; Thornton y. Crow- 
ther, 24 Mo. 164; Bennett v. Bell, 22 
Mo. 154, 64 AmD 260; Wilkerson vy. 
Moulder, 15 Mo. 609; Hartley v. 
Werner, (A.) 196 SW 1072; Simrall 
v. American Multigraph Sales Co., 
172 Mo. A. 384, 158 SW 437; Jenkins 

. Springfield Reduction, ete., Co., 
169 Mo. A. 534, 154 SW 832; McDaniel 
v. United R. Co., 165 Mo. A. 678, 148 
SW 464; Geismann v. Trish, 163 Mo. 
A. 308, 143 SW 876; Henderich v. 
Kansas City, etce., R. Co., 159 Mo. A. 
190, 140 SW 613; Weber Impl. Co. v. 
Dunard, 140 Mo. A. 476, 120 SW 608; 
Lauderdale v. King, 130 Mo. A. 236, 
109 SW 852; Haynor v. Excelsior 
Springs Light, ete., Co., 129 Mo, A. 
691, 108 SW 580; Welsh v. Edmisson, 
46 Mo. A. 282; Long v. Long, 44 Mo. 
A. 141. 

Mont.—Bullerdick v. Hermsmeyer, 
32 Mont. 541, 81 P 334; Carman vy. 
Staudaker, 20 Mont. 364, 51 P 738. 

Nebr.—Harlan County v. Whitney, 
Spneal 105, 909 NW 993, 101 AmSR 
610. 

N. H.—Kimbail v. Waterman, 73 
N. H. 348, 61 A 595; Gill v. Ferrin, 
71 N. H. 421, 52 A 558; Colby v. Dear- 


born, 59 N. H. 326; Cushman v. 
Luther, 53° No H+ 5623 Mocketitwe 
Rowell, 47 N. H. 46; Melvin v. Fel- 


lows, 33 N. H. 401;' Webb v. Stone, 
24 N. H. 282; Robertson v. Stark, 
15 N. H. 109; North v. Crowell, 11 
N. H. 251; Colby v. Everett, 10 N. H. 
429. 

N. J.—New Jersey Produce Co. v. 
Gluck, 79 N. J. L. 115, 74 A 448; 
Crossen v. Carr, 70 N. J. L. 393, 57 A 
158; Sullivan v. Visconti, 68 N. J. L. 
5438, 53 A 598 [aff 69 N. J. L. 452 
mem, 55 A 1133 mem]; Axford v. 
Meeks, 59 N. J. L. 502, 36 A 1036; 
Chamberlain v. Letson, 5 N. J. Le 
452. 

N. Y.—Murdock vy. Gould, 193 N. Y. 
369, 86 NE 12; Porter v. Spence, 38 
N.Y. ©1193" A. HY Andrews Corry: 
Morgan, 169 App. Div. 858, 155 NYS 
671; Gardiner v. Bronx Nat. Bank, 
158 App. Div. 288, 142 NYS 713 [aff 
216 N. Y. 683 mem, 110 NE 1041 
mem]; Studwell v. Bush Co., 126 
App. Div. 818, 111 NYS 293; Mc- 
Ilvaine v. Steinson, 90 App. Div. 77, 
85 NYS 889; Thomas v. Truscott, 53 
Barb. 200; Mason v. White, 11 Barb. 
173; New York v. Butler, 1 Barb. 
325; Richardson v. Home Ins. Co., 47 


N. Y. Super. 138; Bell v. Holford, 
8 N. Ys. Super. 58; + Parmely  v. 
Showdy, 86 Misc. 634, 148 NYS 1086; 


Manhattan Wrecking, etc., Co. v. Hid- 
litz, 78 Mise, 396, 188 NYS 308; Bow- 
man v. Poppenberg, 53 Misc. 373, 103 
NYS 245; People’s Guaranty, etce., 
Co. ‘v. Doernberg, 37 Misc. 809, 76 
NYS 916; Galland v. Kass, 152 NYS 


1074; Rooney v. Thomson, 84 NYS 
263; Hastings v. Parke, 22 AlbLJ 
5 Os 5 


N. C—In re Clodfelter, 171 -N. C. 


528, 88 SE 625, AnnCasl918E 281; 
Speed v. Perry, 167 N. C. 122, 88 
SE 176; Davis v. Evans, 142 N. C. 


464, 55 SE 344; Wharton v. Eborn, 
88 N. C. 844; Arrington v. Culpepper, 
DaN. Pe Zoe 

Oh.—Robbins v. Klein, 66 Oh. St. 
199, 54 NE 94; Hurd v. Robinson, 11 
Oh, St. 232; 'Barton ‘v. Morris, 15 
Oh. 408: Graf v. Wirthweine, 1 
Handy 20, 12 Oh. Dec. (Reprint) 4. 

Okl.—Varner-Collins Hardware Co. 
v. New Milford Security Co., 49 Okl. 
618, 153 P 667; Ferguson v. Black- 
well, 8 Okl.. 489, 58 P 647. 

Or.—Ruhnke v. Aubert. 58 Or. 6, 
113. P 38; Reinstein v. Roberts. 34 
Or. 87, 55 P 90, 75 AmSR 564; Hick- 
lin v. McClear, 18 Or. 126, 22 P 1057; 
Hannah v. Shirley, 7 Or. 115. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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explain an ambiguity, which is permissible.!2 
admissibility of evidence under this rule has been 
held to be not dependent upon any distinction be- 
tween latent and patent ambiguity,!* although if 
the instrument is not ambiguous as to the subject 
matter, but clearly designates it, parol evidence is 
not admissible, for in such case its only effect would 


Pa.—Howard v. Innes, 253 Pa. 593, 


98 A 761; Title Guaranty, etc., Co. 
Vv. Wippincott; 252° "Pa. 112.7797 A 
201; Ranney v. Byers, 219 Pa. 332, 


68 A 971, 23 AmSR 660; Stamets v. 
Deniston, 193 Pa. 548, 44 A 575; Du- 
quesne Nat. Bank v. Williams, 155 
Pa. 48, 25 A 742; Morris’ Appeal, 88 
Pa. 368;-Gould yv. Lee, 55 Pa. 99; 
Barnhart v. Riddle, 29 Pa. 92; Bertsch 


v. Lehigh Coal, ete, Co., 4 Rawle 
180; Keiser v. Reading Suburban 
ed! hist. Coa 43) bar super, te0s 


Light v. Miller, 38 Pa. Super. 408; 
Rouseville Borough School Dist. v. 
Cornplanter Tp. School Dist., 29 Pa. 
Super. 214; A. T. Hagen Co. v. Green- 
wood, 27 Pa. Super. 239; Cox v. Wil- 
son, 25 Pa. Super. 635; George v. 
Conneaut Tp., 18 Pa. Super. 47; Car- 
roll _v. Miner, 1 Pa. Super. 439; Burt 
v. Flynn, 24 Pa. Co. 451; Lawson v. 
McAnulty, 1 Pittsb. 200; Goldbeck v. 
Hisele, 8 WklyNC 512. 

R. I.—Perry v. Sheldon, 30 R. I. 
426, 75 A 690; Lee v. Stone, 21 R. I. 
123, 42 A 717; Coombs v. Patterson, 
OMe tetas ol N 4 

S. C.—Barkley v. Barkley, 14 S. C. 
E. 269. 

Tenn.—Dougherty v. Chesnutt, 86 
Tenn. 1,5 SW 444; Barr v. McGregor, 
11 Humphr, 518; Turner v. Jackson, 
(Ch. A.) 638 SW 511; Dorris v. King, 
(Ch. A.) 54 SW 683. 

Tex.—Morrison v. Hazzard, 99 Tex. 
583, 92 SW 33; Thompson v. Cobb, 
95 Tex. 140, 65 SW 1090, 98 AmSR 
820; Watson v. Baker, 71 Tex. 739, 
9 SW 867; Burleson v. Burleson, 28 
‘Tex. 383; Denton v. Holbert, (Civ. 
A.) 184 SW 251; Shields v. Perrine, 
(Civ, “A.) 181 SW °232:" Gilbert: -v. 
Finberg, (Civ. A.) 156 SW 507; Marsh 
v. Phillips, (Civ. A.) 144 SW 1160; 
Gilmore v. O’Neal, (Civ. A.) 139 SW 
1162; Finberg v. Gilbert, (Civ. A.) 
124 SW 979; American Copying Co. v. 
Thompson, (Civ. A.) 2110 “SW 277%; 
Armstrong v. Wilson, (Civ. A.) 109 
SW 955; Selkirk v. Watkins, (Civ. 
A.) 105 SW 1161; Cockrell v. Egger, 
(Civ. A.) 99 SW 568; Houston Trans- 
fer Co. v. Lee, (Civ. A.) 97 SW 842; 
Asearete. v., Pfaff, 34 Tex. Civ.’ A. 
375, 78 SW 974; Connecticut F. Ins. 
Co. v. Hilbrant, (Civ. A.) 73 SW 558; 
Pierce v. Johnson, (Civ. A.) 50 SW 
610; McDonald v. Dorbrandt, 17 Tex. 
Civ Ae eins! LOW. LO4c: Hoitehtler 
v., Seanlan,-16 Tex. Civ.’ A.” 40) (39 
SW 633; House v. Johnson, (Civ. A.) 
36 SW 916; Green v. Barnes, 9 Tex. 
Civ. A. 660, 29 SW 545; Glasgow v. 
Hill County, (Civ. A.) 25 SW 989; 
Hikel v. Randolph, 6 Tex.: Civ. A. 
421, 25 SW 62: 

Utah.—Tyng v. Constant-Loraine 
hive Gon ti) Utah o30,. lode 7: 
Tate v. Rose, 35 Utah 229, 99 P 1003; 
Brown v. Markland, 16 Utah 360, 52 
P 597, 67 AmSR 629. 

Vt.—Post v. Rutland R. Co., 80 
Vt. 551, 69 A 156; Hubbard v. Moore, 
67 Vt. 532, 32 A 465; Rugg v. Hale, 
40 Vt. 138; Bradley v. Pike, 34 Vt. 
215; Patch v. Keller, 28 Vt. 332; Pres- 
ton v. Robinson, 24 Vt. 583; Hodges 
v. Strong, 10 Vt. 247. 

Va.—Riner v. Lester, 121 Va. 563, 
Oona 5945 South, etc. [Rt Coney. 
Mann, 108 Va. 557, 62 SE 35; New 
River Mineral Co. v. Painter, 100 Va. 
507, 42 SE 300; Carrington v. God- 
din. 13 Gratt. (54 Va.) 587, 

Wash.—Rogers v. Lippy, 99 Wash. 
312, 169 P 858, 861, LRA1918C 583 
[cit Cyc]; Moses Land Scrip, ete., 
Co. v. Stack-Gibbs Lumber Co., 56 
Wash. 529. 106 P 207; Wetzler v. 
Nichols, 53 Wash. 285,.101 P 867, 
132 AmSR 1075; Newman v. Buzard, 
24 Wash. 225, 64 P 139. i 

Wis.—Neumeister v. Goddard, 125 


EVIDENCE 


The 
Illustrations. 


change,}® 


Wis. 82, 103 NW 241; Excelsior 
Wrapper Co. v. Messinger, 116 Wis. 
549, 93 NW 459; Lutz v. Compton, 
77 Wis. 584, 46 NW 889; lynch v. 
Henry, 75 Wis. 631, 44 NW 837; Stout 
v. Weaver, 72 Wis. 148, 39 NW 379; 
Weber v. Illing, 66 Wis. 79, 27 NW 
834; Paine v. Benton, 32 Wis. 491: 
Bancroft yv. Grover, 23 Wis. 463, 99 
AmD 195; Sargeant v. Solberg, 22 
Wis. 1382. 

Eng.—New Zealand Bank y. Simp- 
son, [1900] A. C. 182; E. W. Savory, 
Ltd. v. World of Golf, Ltd., [1914] 
2 Ch. 566; McMurray v. Spicer, L. R. 
5 Eq. 527; Doe v. Jersey, 3 B. & C. 
870, 10 HCL 391, 107 Reprint 955; 
Price v. Mouat, 11 C. B. N. S. 508, 103 
ECL 508, 142 Reprint 895; Shore v. 
Atty.-Gen. 9 Cl. & F..355,. 8 Reprint 
450; Macdonald v. Longbottom, 1 E. 
& E. 977, 102 HCL 977, 120 Reprint 
1177 [aff 1 E. & E. 987, 102 ECL 987, 
120 Reprint 1181]; Pharoah v. Lush, 
2 F. & F. 721; Raffles v. Wichelhaus, 
2H. & C. 906, 159 Reprint 375, 6 ERC 
198; Chambers y. Kelly, Irv R. 17°C. 
L. 231; Waldron v. Jacob, Ir. R. 5 
Eq. 131; Ogilvie v. Foljambe, 3 Meriv. 
53, 36 Reprint 21; Chadwick v. Burn- 
ley, 12 WklyRep 1077; In re Pad- 
bury, 7 Austr. C. L. R. 680; Rankin 
Ver Weld 20 Austr CG. du, . hve 1O4. 
ag C.—Embree v. McKee, 14 B. C. 
oO. 

Man.—Williams vy. Black, 23 Dom 
LR 287, 8 WestWkly 1139, 31 WestLR 
844 [foll Caisley v. Stewart, 21 Man. 
fea Abell v. Mclaren, 13 Man. 


4 

N. B.—Pugsley v. Gillespie, 14 N, 
B.- 195. 

Ont.—Page v. Green, 3 OntWR 494. 

Que.—Guttman v. Goodman, 26 
Que. K. B. 270. 

“The rule, as we understand it, is, 
that parol evidence is admissible to 
show all the facts and circumstances 
attending the transaction and _ to 
identify the property with refer- 
ence to which a contract is made.” 
Spongberg v. Montpelier First Nat. 
Banks Wolday Grip 6i699eer Le 

{a] Tlustration.—Where a _ writ- 
ten assignment recites merely that 
it was “as collateral security” parol 
evidence is admissible to show what 
it was given to secure. Wallace v. 
Wilson, 30 Mo. 335. 

[b] Where a deed contains two. 
descriptions intended to apply to the 
same land, which are irreconcilable, 
evidence of extrinsic facts may be 
admitted to show the intention of 
the parties. Derham, v.- Hill, ,57 
Colo. 345, 142° P 181. 

[c] Encumbrances assumed. 
Where encumbrances, which a gran- 
tee has assumed, rest on a number 
of lots, parol evidence that the trust 
deed securing a note sued on is the 


particular- encumbrance resting on 
a particular lot is admissible. Web- 
ster v. Fleming, 178 Ill. 140, 52 NE 
OT Oe auth io aneyAN oo ais 

12. Guy v. Barnes, 29 Ind. 103; 
Miller v. Tanners’ Supply Co., 150 
Mich. 292, 114 NW 61. 

13.. Cumberledge vy. Brooks, 235 


Ill. 249, 85 NE 197; Bulkley v. De- 
vine, 127 Ill. 406, 20 NE 16, 3 LRA 
330. 

Latent and patent ambiguity see 
supra §§ 1592-1599. 


14. Ala.—Foster y. Carlisle 159 
Ala. 621. 48 S 665. 
Del.—Tatman v. Barrett, 8 Del. 


226. 
Ill.—Mead v. Peabody, 183 Ill. 126, 
55 NE.719. [aff 83 Ill. A. 297]. 
Ind.—Bergan vy. Co-operative Ice, 
ete., Co., 41 Ind. A. 647, 84 NE 833. 
Mass —Miller v. Washburn, 117 
Mass. 371.’ 
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be to vary the writing."4 
Evidence has been admitted under 
this rule to identify the property covered by. as- 
signments;+° assignments for the benefit of credi- 
tors;1® bills of sale;17 contracts of sale18 or ex- 
whether relating - to 


real?° or per- 


Minn.—Pratt v. Quirk, 
316, 138 NW 838. 

Nebr.—Frey v. Drahos, 6 Nebr. 1, 
29 AmR 353. 

Pa.—Keiser v. Reading Suburban 
Real Est. .Co., 437 Pa. Super.” 130; 
Philadelphia, etc., R. Co. v. Phila- 
gee etc. basse. CossGera bint: 

Tex.—Adtna Ins. Co. v. Brannon, 99 
Tex. 391, 89 SW 1057, 2 LRANS +548; 
13 AnnCas 1020; Lewis v. Bennette, 
(Civ. A.) 1983 SW 233; McFaddin v. 
Johnson, (Civ. A.) 180 SW 306; Smith 
Vv. Lexas; etc." R. Co, \(Clvaa Ase LOb 
SW 528 [mod on other grounds 101 
Tex. 405, 108 SW 819]; West v. Her- 
eae aq. Nex Civ. At ate oasis 

Vt.—Whittier v. Parmenter, 90 Vt. 
LOOT AS STO. 

W. Va.—Armstrong v. Ross, 61 W. 
Va. 38, 55 SE 895: 

{a] Accordingly parol evidence is 
not admissible to identify land de- 
scribed as “two hundred acres. of land 
of the south end of eight’ hundred 
acres of land known as the Red Bluff 
league being a part of tract sold by 
Wm. P. Harris to Hunnings.’ Master- 
son Irr. Co. v. Foote, (Tex. Civ. A.) 
163 SW 642. 

15. Vose v. U. S. Metal Products 
Cor, Ale ~Moedt io firey eon . other 
grounds 219 Fed. 747, 1385 CCA 445]; 
Roy.) v2. woreil, “CAta: YAS) a Sods 
eset v. Wolf, 152 Iowa 121, 131 NW 

[a] Assignment of patent.—Vose 
v. U. S. Metal Products Co., 216 Fed. 
775 [rev on other grounds 219 Fed. 
747, 185° CCA 445].°\.°. 

16. Block v. Peter, 63 Ga. 260 
(assignment of all goods and effects 
in a certain storehouse). 


119 Minn. 


17. Cal.—Culver v. Newhart, 18 
Cat AS 614 23 se NOT ps 
Ga.—Balchin v. Jones, 10 Ga. A. 


434, 73 SE 613. 

Md.—Coale v. Harrington, 7 Harr. 
Sod MAT } 

Tex.—Ricketson vy. Best, 
134 SW 353. ; : 
Wis.—Edwards v. Wisconsin Inv. 
Co., 124 Wis. 315, 102 NW: 575: 

[a] Property delivered.—W here 
certain property claimed by plaintiff 
to have been purchased from a firm 
in payment of a debt was actually 
delivered to the firm independent of 
the execution of a bill of sale, parol 
evidence as to what property was de- 
livered to the firm was admissible. 
Ricketson “wv. Best, ‘(Tex. ‘Civ. A.) 
134 SW 353. ‘ 

18. Ala. Avery v. Turner, 3 Ala. 
ALE627, 051s, 2b. 

Ga.—Mountain City Mill Co. v. 
Wood, 11 Ga. A. 486, 75 SE 823. 

Ida.—Barnett v. Hagan, 18 Ida. 
104, 108 P 743. 

La.—Young -v. Guess, 115 La. 230, 
38 S 975. 

Md.—United R., etc., Co. v. Wehr, 


(Civ. A.) 


103 Md. 3238, 63 A 475. ; 

Minn.—Gregory Co. v. Shapiro, 145 
NW 791. 

Miss.—Kerl v. Smith, 96 Miss. 827, 
51 S 3. 

N. C.— Ward v. Gay; 137 N. C. 397, 
49 SE 884. : 

[a] Yimber.—Kerl v. Smith, . 96 


Miss. 827, 51 S 3; Ward v. Gay, 137 
NGG 397. 49 SH 8847 

19. Wilcox v. Sonka, 137 Mo. A. 
54, 119 SW 445 (“my farm. of 160 
acres in Lynn county, Tex.’’). 

20. U. S.—Harten v. Loffler, 212 
Wits) 397, 29 SCt 351, 538. ed. 568 


faff 29 App. (D. C.) 490]. 
Ala.—Bender v. Barton, 182 Ala. 

181, °62' S°732: 
Cal.—Joyce v. Tomasini, 168 Cal. 


234, 142 P 67; In re Garnier, 147 Cal. 
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sonal 21 property; deeds of conveyance;2? insurance | policies;?? and leases;*4 as well as the property 


457, 82 P 68; Macknight v. Davitt, 
(A.) 174. P77; Hill v. McCoy, 1 Cal: 
Ae T59, 581 1015: 
Conn.—Kilday v. Schancupp, 91 
Conn. 29, 98 A 335, 29 LRA1917A 151. 
D. C.—Harten v. Loffler, 29 App. 


490. 

Fla.—Rhode v. Gallat, 70 Fla. 536, 
70 S 471. 

Ill.—Cumberledge vy. Brooks, 235 
Hs. 249;5) 80. NEY 197. 

Ky.—Hall v. Cotton, 167 Ky. 464, 
180 SW 779, LRA1916C 1124. 

Mo.—Henderich v. Kansas City, 
eiae R. Co., 159 Mo. A. 190, 140 SW 

iS: 

N. J.—Bateman v. Riley, 72 N. J. 
Eq. 316, 73 A 1006. 

N. Y.—Miller v. Tuck, 95 App. Div. 
134, $8 NYS 495. 

N. C.—Gaylord v. McCoy, 158 N. C. 
228, 74 SE 321. 

I.—Lee v. Stone,- 21 R. I. 1238, 

42 Re rae 

Tex.—Morrison v. Hazzard, 99 Tex. 
583, 92 SW 33 [mod (Civ. A.) 88 SW 


385]; Beaton’ vy. Fussell, (Civ. A.) 
166 SW 458. 
Wash.—Milton v. Crawford, 65 


Wash. 145, 118 P 32. 

Wis.—Morrow v. McWilliams, 159 
Wis. 154, 149 NW 696. 

Alta. —Rogers v. Hewer, 5 Alta. L. 
227, 1 DomLR 747, 19 WestLR 868. 

[a] Evidence is admissible to 
identify: (1) Land conveyed for a 
railroad right of way. Henderich v. 
Kansas City, etc., R. Co., 159 Mo. A. 
190, 140 SW 618. (2) A person’s 
“five-acre tract of land at Arlington 
Station, Gate City car line.” Bender 
Vv. Barton, 182 Ala. 181, 182, 62 S 732. 
(3) Land on which vendor “resides 
at the present time.” Gaylord v. 
McCoy, 158 N. C. 325, 74 SE 321. 

[b] “About.,—An ambiguity cre- 
ated by the use of the word “about” 
may be removed by parol evidence of 
circumstances surrounding the sale. 
Harten v. Loffier, 212 U.S. 397, 404, 29 
SCt 351, 53 L. ed. 568 [aff 29 (D. C.) 
490] (“ ‘About’ is a relative and fre- 
quently ambiguous term, and its 
jprecise meaning is affected by cir- 
cumstances existing when the word 
is used in a contract, and known to 
and recognized by the parties’’). 

21. Ala.—Feore v. Avent, 4 Ala. A. 
551,58 S727. 

Cal.—Williams v. Ashurst Oil, etc., 
Co., 144 Cal. 619, 78 P 28; Mills v. 
Jackson, 19) iCal. JA) 1695.02. bii605* 
Morrell v. San Tomas Drying, etc., 
Co. oe Cal Aa 305, 109. G32; 

Colo.—East v. McClung, 49 Colo. 
502, 118 P5177. 

Ga.—Robson v. Weil, 142 Ga. 429, 
83 SE 207; Clark v. Dodson Printers’ 
Supply Co., 137 Ga. 324, 73 SE 580; 
Kirby Planing Mill Co. v. Hughes, 
1inGa. A640; 0 .5.) LOS. 

Ind.—Portland Body Works v. Mec- 
Cullough Motor Supply Co., (A.) 119 
NE 180 [reh den 119 NE 1005]. 

Mass.—Willett v. Smith, 214 Mass. 
494, 101 NE 1058. 

Mich.—Miller v. Tanners’ Supply 
Co., 150 Mich. 292, 114 NW 61. 

Minn.—J. G. Shaw Blank Book Co. 
yay Maspets 86 Minn. 241, 90 NW 

N. Y.—A. H. Andrews Co. v. Mor- 
gan, 169 App. Div. 858, 155 NYS 671. 

Oh.—Watson v. Lamb, 75 Ch. St. 
481, 79 NE 1075. 

S. C.—Goldberg v. Carolina Public 
Service Co., 96 SE 404. 

Wash.—Moses Land Scrip, etc., Co. 
v. Stack-Gibbs Lumber Co., 56 Wash. 
529, 106. 0P) 207. 

Wis.—Rib River Taner 
Ogilvie, 113 Wis. 482, 

B. 
45. 

[a] Evidence 


Conve 
89 NW 483. 
C.—Embree v. McKee, 14 B. C. 


‘ is admissible to 
identify: (1) “Texas red rust- 
proof oats.” Brackett v. Americus 
Grocery Co., 127 Ga. 672, 56 SE 762. 
(2) “Beech and maple blockwood.” 
Miller v. Tanners’ Supply Co., 150 


‘Mich. 292, 114 NW 61. (3) “My 
hogs.” Watson v. Lamb, 75 Oh. St. 
481, 79 NE 1075. (4) “Northern 
Pacific Scrip... of the Act of July 
1st, 1898.” Moses Land Scfip, ete., 
Co. v. .Stack-Gibbs Lumber Co., 56 
Wash. “529; -531, 106° P* "207, (5) 
Shares of mining stock “in afore- 
said company,’ the company issu- 
ing the stock not being named in 
the centract. Hast v. McClung, 49 
Coles, 502; DLS. keel 

[b] Book accounts sold may be 
thus identified. J. G. Shaw Blartk 
Book Co. v. Maybell, 86 Minn. 241, 
90 NW 392. 

22. Ala.—Nolen v. Henry, 190 Ala. 
540, 67 S 500, AnnCas1917B 792; Har- 
relson v. Harper, 170 Ala. 119, 54 
S 517; Elliott v. Coleman, 170 Ala. 
355, 54 S 491; Chattahoochie, etc., R. 
Co. vv.  Pileher; “163, Ala...401, 51. S 
11; Reynolds v. Lawrence, 147 Ala. 
216, 40 S 576, 119 AmSR 78. 

Ark.—Asheraft v. ‘Tucker, 136 Ark. 
447, 206 SW 896. 

Cal.—Crozer v. White, 9 Cal. A. 
612, 100 PP) 130" Leonard v. Osburn, 
ae Chew ae allay (es 146 P 5380, 5325 Crozer 
v. White, 9 Cal. A. 612, 100 P 130. 

Colo.—State Sav., etc., Co. v. Matz, 
26 Colo. A, 511, 143 P 1039; Derham 
Vi ill, 5%, Colomis45, 142 Parsi, 

Conn.—Carney v. Hennessey, 77 
Conn. 577. 60 (A= 129, 

Ga.—Morris v. Beckum, 145 Ga. 
562, 89 SE 704; Marshall v. Carter, 
143 Ga. 526, 85 SEH 691; Haley v. 
Ray, 142 Ga. 390, 82 SE 1058; Thomp- 
SGM i Ve weebia lel ov: AAO Se Sila ee 
640; Georgia, etc., R. Co. v. Shiver, 
121 Ga. 70849, SE. 700. 

Ida.—Wilson vy. Jarron, 23 Ida. 563, 
131 P 12 (conceding this to be the 
rule with respect to conveyances 
between private individuals). 

Ind.—Koons y. Burkhart, (A.) 119 
NE 820; Ault vy. Clark, 12 Ind. A. 
bee Bo ‘NE 843; Shedd v. American 
Maize Products Co., 60 Ind. A. 146, 
108 NE 610. 

Iowa.—Richardson v. Sketchley, 150 
Iowa 393, 130 NW 407. 

Kan.— Riley v. Foster, 95 Kan. 213, 
148 P 246. 

Ky.—Virginia Iron, ete, Co. v. 
Combs, 165 Ky. 456, 177 SW 238. 


La.—Thompson y. Hebel, 4 La. A. 
(Orleans) 289. 
Mich.—Tuthill vy. Katz, 163 Mich. 


618. 128 NW 757. 
Miss.—-Reed v. Heard, 97 Miss. 748, 


53 S 400. 
Mo.—Schreiber vy. Osten, 50 Mo. 
513; Talbert vy. Grist, 198 Mo. <A. 


492, 201 SW 906. 
N. C.—Clarke vy. Aldridge, 162 N. C. 


326, 78. SEH 216; Pitts v. Curtis, 152 
N. C. 615, 68 SE 189; Grimes v. 
Bryan, 149 N. C. 248, 63 SEH 106; 


Hinton v. Moore, 1389 N. Cc. 44, 51 
SE 787; Ward vy. Gay, 137 N. C. 397, 
49 SE 884, 

Pa.—Kingston vy. Lehigh Valley 
Coal Co., 241 Pa. 469, 88 A 768, 49 
LRANS 557; Little v. Creek, 233 Pa. 
534, 82 ‘A 955. 

Tenn.—Staub _ y. ale yd 
Tenn, 706, 101 SW 776. 

Tex.—Fortenberry v. Cruse, (Civ. 
A.) 199 SW 56238; Brown v. Foster 
Lumber Co., (Civ. A.) 178 SW 787; 
Welles v. Arno Co-Op. Irr. Co., (Civ. 
A.) 177 SW. 985; Young v.. Gharis, 
(Civ. A.) 170 SW 796; Zarate v. Vil- 
lareal, (Civ. A.) 155 SW 328; Wilker- 
son v. Ward, (Civ. A.) 137 SW: 158; 
Larkin vy. Trammel, 47 Tex. Civ. A. 
548, 105 SW 552. 


Hampton, 


Va.—New River Mineral Co. v. 
Painter, 100 Va. 507, 42 SE 300. 
Wash.—Wetzler  v. Nichols, 53 
wee 285, 101 P 867, 1382 AmSR 


W. Va.—State v. Herold, 76 W. Va. 
537, 85 SE 783; Mylius v. Raine- 
Andrew Lumber Co., 73 W. Va. 674, 


81 SE 823. 
{a] Evidence is admissible to 


identify “50 acres adjoined by P. R., 


bound on the White Oak road and 
joining A. S. Rascoe and P. Ruffin.” 
Johnson y. Branning Mfg. Co., 165 
N. C. 105, 106, 80 SE 980. 

[b] That certain property was not 
included may be shown in a case 
of lateral ambiguity. Wilder v. Ta- 
tum, 15 Ala. A. 474, 73 S 833. 

[ec] A sheriff’s deed may be thus 
aided. Reed v. Munn, 148 Fed. 737; 
Konnerup v. Milspaugh, 70 Wash. 
ALD wed 2100 eeI3S,. 

{d] Tax deeds (1) have been held 
to be within the rule. Reed v. 
Heard, 97 Miss. 743, 53 S 400; State 
Bd. of Education y. Remick, 160 
N. C.. 562, 76 SE 627. (2) But it has 
also been held that a tax deed can- 
not be aided by parol evidence to 
identify the land. Wilson vy. Jarron, 
23 Ida. 563, 131 P.12 [cit as author- 
ity for this proposition and quot 


: Miller v. Williams, 135 Cal. 183, 185, 


67 P 788 (where it is said: “A de- 
scription which would suffice in an 
agreement to convey, or in a deed, 
may be bad in an assessment. In 
the first casé, the court might in- 
quire as toe the intention of the 
parties, but in the other the owner 
has no part in the proceeding, which 
is hostile, and to every step in which 
he is objecting. The assessment is 
made with a view to a possible sale, 
and the property should therefore 
be so described “as to enable the 
owner to know what land is charged 
with the tax, and also to enable a 
possible purchaser to know what land 
is offered for sale. The bidder who 
will pay the tax for the smallest 
portion of the land will have his of- 
fer accepted. To decide this matter, 
there should be no uncertainty as to 
what lani he is dealing with. Hence 
the description should be _ sufficient 
in itself to identify the land, or if 
reference to a map on record is re- 
quired, that should be indicated in 
the assessment’’) ]. 

[e] A conveyance made pursuant 
to a judicial order or decree is not 
within the rule allowing parol evi- 
dence to aid in determining the in- 
tent of the parties as to the land 
to be conveyed. Ault v. Clark, 62 
Ind. A. 55, 112 NE 848. 

23. Cal.—California Reclamation 
Co. v. New Zealand Ins, Co., 23 Cal. 
A. 61d 138 Poo: 

Colo.—Messenger v. German-Ameri- 
ean. Ins. Go., 4% Colo. 448, 107_-BP 643. 

Ind.—Globe, ete, F. Ins. Co. v. 
Hamilton, (A.) 116 NE 597; Adtna 
Ins. ‘Co. ove Strout;, 16.<Ind.) Al £60; 
44 NE 934. 

Iowa.—Emery y. American Ins. Co., 
177 Iowa 4, 158 NW 748. 


Mich. —Wolverine Lumber Co. v. 
Pheenix Ins. Co., 145 Mich. 558, 108 
NW 1088. 

Miss.—Shivers v. Farmers’ Mut. 
FH. Ins..\Co., 99, Miss, . 744, 55.9S :9166: 

N. Y.—Bowman v. Agricultural 
Ins. Co. 2 “Chomps.. .& iGS) 262 5 Pate 
BON eye Ootals 


Oh.—Roots v. Cincinnati Ins. Co., 1 
Disn. 138, 12 Oh. Dec. (Reprint) 535. 
Wash.—Mountain Timber Co. v. 


New York Lumber Ins. Co. 99 
Wash. 248, 169 P 591. 
Wis.—Hammond vy. Capitol City 
Mut. F. Ins. Co., 151. Wis. 62, 138 
NW 92, AnnCas1914 C 57. 
24. Ala.—Maloney vy. Smith, (A.) 


80 S 169; Buerger vy. Mabry, 15 Ala. 
AY 2417S: lobe 


Ark.— Goodwin v. Baker, 129 Ark 
613, 97 tS Wi 4.0. 
Conn.—Brundrett v. Rosoff, 92 


Conn. 698, 104 A 67. 

Ida. —Spongberg v. Montpelier First 
Nat. Bank, 15 Ida. 671, 99 P 712. 

La.—Pons v. Walker, 1 La. A. (Or-- 
leans) 88. 

Mo.—Lauderdale vy. King, 130 Mo. 
A. 236, 109 SW 852. 

Nev.—De Remer vy. Anderson, 41. 
Nev. 287, 169 P 737. 

N. Y.—Times Square Impr. Co. V.. 


For later cases, developments aid changes in the law see cumulative Annotations, same title, page and note number. 


§ 1683] 


covered by mortgages,?® 


Fleischmann’s Vienna Model Bakery, 
173 App. Div. 633, 160 NYS 346; 
Rosen v. Bamberger, 67 Misc. 181, 
122 NYS 240. 

Pa.—Tate v. Reynolds, 8 Watts & 
oy ia Wilson vy. Sale, 41 Pa. Super. 

Tex.—Cockrell y. Egger, (Civ. A.) 
99 SW 568. 

_[a] Evidence is admissible to 
identify ‘‘the side room in our bank.” 
Spongberg yv. Montpelier First Nat. 
Bank, 15 Ida: 671, 99 P 712. 

25. U. S.—In re Beard, 204 Fed. 
129; In re Raney, 202 Fed. 1000; In 
re Wade, 185 Fed. 664; Davis v. Tur- 
ner, 120 Fed. 605, 56 CCA 669; In re 
Durham, 114 Fed. 150. 

Ala.—Gossett v. Morrow, 187 Ala. 
387, 65 S 826; Dyer v. State, 88 Ala. 
225, 7 S 267; Smith v. Fields, 79 
Ala. 335; Varnum v. State, 78 Ala. 
28; Meyer v. Mitchell, 75 Ala. 475; 
Corbitt v. Reynolds, 68 Ala. 378; 
Connally v. Spragins, 66 Ala. 258; 
Hurt v. Redd, 64 Ala. 85; Turner v. 
McFee, 61 Ala. 468. 

.  Ark.—Greeson v. German Nat. 

Bank, 78 Ark. 141, 95 SW 439; Hen- 
derson vy. Gates, 52 Ark. 371, 12 SW 
780; Johnson vy. Gissard, 51 Ark. 410, 
TIES ogD,. oO LRA 7955 Gurley Vv. 
Davis, 39 Ark. 394. 

Fla.—Davis v. Horne, 54 Fla, 563, 
45 S 476, 127 AmSR 151. : 

Ga.—Reeves v. Allgood, 133 Ga. 
835, 67 SE 82; Glover v. Newsome, 
132 Ga. 797, 65 SE 64; Beaty v. Sears, 
132 Ga. 516, 64 SE 321; Emerson v. 
Knight, 130 Ga. 100, 60 SE 255; Wal- 
den v. Walden, 128 Ga. 126, 57 SHE 
323; Mason vy. Parker, 101 Ga. 659, 
28 SE 985; Wardlaw v. Mayer, 77 
Ga. 620; Stewart v. Jaques, 77 Ga. 
365, 3 SE 283, 4 AmSR 86; Stephens 
v. Tucker, 55 Ga. 543; Christian v. 
State, 9 Ga. 61, 70 SH 258; Read 
Phosphate Co. vy. S. Weichselbaum 
Co., 1 Ga. A. 429, 58 SE 122. 

Ill.— Pike v. Colvin, 67 Ill. 227; Bell 
v. Prewitt, 62 Ill. 361; Spaulding v. 
Mozier, 57 Ill. 148; Myers v. Ladd, 
26 Ill. 415; Williams v. Merritt, 23 
Tll. 623; Mattingly v. Darwin, 23 IIl. 
6183) Beach -v. Derby, 19 alll. 6K; 
Peck v. Logsdon, 84 Ill. A. 420; 
Farmers’, ete., Bank y. Arnold, 58 
MMA 3495) Chicago, ete., (Re Conv. 
Beach, 29 Ill. A. 157. 

Ind.—Baldwin v. Boyce, 152 Ind. 
46, 51 NE 334; Tindall v. Wasson, 
74 Ind. 495; Burns v. Harris, 66 Ind. 
536; Holmes v. Hinkle, 63 Ind. 518; 
Ebberle v. Mayer, 51 Ind. 235; Duke 
vy. Strickland, 43 Ind. 494; Koehring 
v. Aultman, 7 Ind. A. 475, 34 NE 
30, 35 NE 30; Buck v. Young, 1 Ind. 
A, 558, 27 NE 1106. 

Iowa.—Swayne vv. Tillotson, 148 
Iowa 501, 127 NW 667; Peppers v. 
Harris, 145 Iowa 635, 124 NW 625; 
State v. Jackson, 128 Iowa 5438, 105 
NW 51; Colean Impl. Co. v. Strong, 
126 Iowa 598, 102 NW 506; Frick v. 
Fritz, 115 Iowa 442, 88 NW 961, 91 
AmSR 165; Becker v. Dalby, 86 NW 
314; Brody v. Chittenden, 106 Iowa 
524, 76 NW 1009; Myers v. Snyder, 
96 Iowa 107, 64 NW 771; American 
Well Works v. Whinery, 76 Iowa 400, 
41 NW 53; Piano Mfg. Co. v. Griffith, 
75 Iowa 102, 39 NW 214; Clapp v. 
Trowbridge, 74 Iowa 550, 38 NW 
411; Citizens’ Bank v. Rhutasel, 67 
Iowa 316, 25’ NW 261; Everett v. 
Brown, 64 Iowa 420, 20 NW 743; 
Cummings v. Tovey, 89 Iowa 195; 
Rowley v. Bartholemew, 37 Iowa 374; 
Smith v. McLean, 24 Iowa 322. 

Kan.—Mills v. Kansas Lumber Co., 
26 Kan. 574; Fisher v. Moore, 7 Kan. 
era, bib eP e787. 

Me.—Elder v. Miller, 60 Me. 118; 
Skowhegan Bank v. Farrar, 46 Me. 
293; Chapin v. Cram, 40 Me. 561. 

Mass.—-Goulding v. Swett, 13 Gray 
517; Harding v. Coburn, 12 Mete. 
333, 46 AmD 680; Barry v. Bennett, 
7. Meté. 354, 
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notices of mechanics’ 
2 Spake AB 

hens,*° options,?? receipts 28 and trust instruments °° 
the subject matter of a devise,®° a guaranty,?! a war- 


EVIDENCE 


Mich.—Wade y. Strachan, 71 Mich. 
459, 39 NW 582; Austin v. French, 
36 Mich, 199; Willey v. Snyder, 34 
Mich. 60; Giddey v. Uhl, 27 Mich. 
94; Curtis v. Martz, 14 Mich. 506. 
per D Ts Page v. Caldwell, 7 Minn. 

Miss.—Hunt vy. Shackleford, 56 
Miss. 397. 

Mo.—Weber Impl. 
140 Mo. A. 476, 120 SW 608; City 
Nat. Bank vy. Goodloe-McClelland 
Commun. Co., 98 Mo. A. 123; Atchison 
County Bank y. Shackelford, 67 Mo. 
A. 475; Dodson v. Dedman, 61 Mo. 
A. 209; Campbell v. Allen, 38 Mo. 
ae State v. Cabanne, 14 Mo. A. 
WER H.—Broks y. Aldrich, 17 N. H. 

pa mabe ae v. Tucker, 14 N. J. 


L. 600. 

N. Y.—Conkling vy. Shelley, 28 
N. Y. 360, 84 AmD 348; Dodge v. 
Potter,:.18 Barb.. 193; Dunning: v. 
Stearns, 9 Barb. 630. - 

N. C.—Morris v. Connor, 108 N. C 


321, 12 SE 917; Harris v. Woodard, 


Co! _v... Dunard,, 


96 N. C. 232, 1 SH 544: Rountree 
v. Britt, 94 N. C. 104; Sharpe v. 
Pearce, 74 N. C. 600. 


Oh.—Lawrence y. Evarts, 7 Oh. 
St. 194. 

Okl.—Varner-Collins Hardware Co. 
v. New Milford Security Co., 49 Okl. 
6h3;, Lbs, BGK. 

Or.—Reinstein v. Roberts, 34 Or. 


87, 55 P 90, 75 AmSR 564; Sommer 


v. Island City Mercantile, ete., Co., 
24 Or. 214, 33 P 559; Lee v. Cole, 
Lien Or; »-bd95 021-02. 81.9; 

Pa.—Passmore y. Eldridge, 12 
Serge. & R. 198. 


Tenn.—Madisonville Bank y. Mc- 


Coy, (Ch. A.) 42 SW 814. 
Tex.—Fort Worth Nat. Bank v. 
Red River Nat. Bank, 84 Tex. 369, 


19 SW 517; John HE, Morrison Co, 
v. Riley, (Civ. A.) 198 SW 1031; 
Conley v. Dimmit County State Bank, 
(Cive, Aa} l3eSiW 2274s Tipss vie Gay, 
(Civ. A.) 146 SW 306; Becker v. 
Bowen, (Civ. A.) 79 SW 45; Ranck 
v. Howard-Sansom Co., 3 Tex. Civ. 
A, 507, 22 SW. 778. 
Wis.—Adler v. Godfrey, 153 Wis. 
186, 140 NW 1115; Edwards v. Wis- 


Consinm Ainv., COs 124) Wisssdhd, 102 
NW 575; Weber v. Illing, 66 Wis. 
79,. 27 NW 834. F 

N. W. Terr.—Western Milling Co. 


v. Drake, 2 Terr. L. 40. 

“The rule 
as between the mortgagor and mort- 
gagee of personal property, and also 
as between such mortgagee and a 
person who has succeeded to the in- 
terest of the mortgagor with actual 
notice of the conditional sale, parol 
testimony is admissible to identify 
the property which was intended to 
be given as security.” Reinstein v. 
Robertshros)) Orgy Siaaioen poet 6; 
75 AmSR 564, 

[a] Reason for rule.—‘‘Moust per- 
sonal property must, from the nature 
of the case, be described in such 
general terms as to leave no other 
alternative, but to resort to parol 
evidence to identify it.” Harding v. 
Coburn, 12 Mete. (Mass.) 333, 339, 
46 AmD 680. 

{b] Evidence is admissible to 
identify: (1) “All my shop tools and 
fixtures . . . in my _ possession.” 
International Harvester Co. v. Davis, 
1iGalt Ave dS. SE 770 2AG2)i6 “SAU 
other. property owned” by the mort- 
gagor. Smith vy. Texas, etc., R. Co., 
101 Tex. 405, 108 SW 819 [mod (Civ. 
A.) 105 SW 528]. (2) “All my crops 
. now up and growing, on about 


240 acres of land... in J. district, 
county and State aforesaid.’ Read 
Phosphate Co. v. S. Weichselbaum 


Co., 1 Ga. .A. 420, 423, 58 SH 122. 
(4) An engine misdescribed as _ to lo- 
cation. Goff v. Pope, 838 N. C. 123. 

26. Hurley v. Tucker, 128 App. 


is quite general that, | 
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ranty in a deed,*? or a recorded vote of a corpora- 
tion ;*? judgments which have been assigned in writ- 
ing;** the debt secured by a mortgage,*® or bill of 


Div. 580, 112 NYS 980 [aff 198 N. Y. 
534 mem, 92 NE 1087 mem]. 


27. Caldwell v. Duncan, 87 S. GC. 
331, 69 SE 660; Tyng v. Constant- 
hid se Inv. Co., 47 Utah 330, 154 P 

{a] Evidence is admissible to 
identify ‘‘property west side State 
street.” Tyng v. Constant-Loraine 


Inv. Co., 47 Utah 330, 154 P 767. 

28 Cousin vy. Schmidt, 143 La. 
843, 79 S 427; Rankin v. Northern 
Assur. Co. 98 Nebr. 172, 152 NW 
324; E. W. Savory, Ltd. v. World 
of Golf, Ltd., [1914] 2 Ch. 566. 

{a] Illustration.—Where a receipt 
for payment of a premium for in- 
surance fails to state on which of 
two pending applications the pay- 
ment is made, parol evidence is com- 
petent thereon. Rankin y. Northern 
Assur. Co., 98 Nebr. 172, 152 NW 324. 

29. Ranney v. Byers, 219 Pa. 332, 
68 A 971, 123. AmSR 660 (writing 
describing the subject matter as the 
“Byers Place’’). 

30. Cummins y. Riordon, 84 Kan. 
Oi. 115} RA56S: 
ee Hamlin “y.) “Piser, 63s (lee Ae 
ol. 

32.5-Gill py. Merrings7IgiN. ee a4ei, 
52 A. 558. 

33. Pope v. Machias Water Power, 
etc., Co., 52 Me. 535. 

34. Harper v. Columbus Factory, 
35 Ala. 127. 

35. U. S.—Jones v. New York 
Guaranty, etc., Co., 101 U. S. 622, 25 
L. ed. 1030; Davis v. Turner, 120 
Fed. 605, 56 CCA 669. 

Ala.—Alabama L. Ins., ete., Co. v. 
Pettway, 24 Ala. 544; Morrison v. 
Taylor, 21 Ala. 779; Posey v. Decatur 
Bank, 12 Ala. 802. 

Cal.—Langerman y. Puritan Dining 
Room. Co. 21 iCal VwAa 63h els 2ed elie 

Colo.—Blackstock y. Robertson, 42 
Colo. 472, 94 P 336. 

Conn.—Douglas v. Chatham, 41 
es 211; Goddard y. Selden, 7 Conn, 

Fla.—Davis v. Horne, 54 Fla. 563, 
45 S 476, 127 AmSR 151. 

Ga.—Emerson v. Knight, 130 Ga. 
100, 60 SE 255; Kiser v. Carrollton 
ae Goods Co., 96 Ga. 760, 22 SE 

Ill.— Babcock y. Lisk, 57 Ill. 327. 

Me.—Stowe v. Merrill, 77 Me. 550, 
1 A 684; Brown v. Holyoke, 53 Me. 
9; Sweetser v. Lowell, 33 Me. 446. 

Mass. — Bigelow v. Capen, 145 
Mass. 270, 138 NE 896; Payson v. 
Lamson, 134 Mass. 593, 45 AmR 348; 
Goddard v. Sawyer, 9 Allen 78; Clark 


v. Houghton, 12 Gray 38; Pierce v. 
Parker, 4 Metc. 80. 

Mich.—Cutler vy. Steele, 93 Mich. 
204, 538 NW 521. 

Minn, — Swedish-American Nat. 
Bank v. Germania Bank, 76 Minn. 
409, 79 NW 399. 

a gee v. Reynolds, 38 Mo. 

N. H.—Cushman v. Luther, 53 
N. H. 562. 


N. M.—Ajexander vy. Cleland, 
N. M. 524, 86 P 42h. 

N. Y.—Bainbridge v. Richmond, 17 
Hun 391 [aff 76 N. Y. 618 mem]; 
Hall v. Crouse, 13 Hun 557; Dela- 
plaine v. Hitchcock, 6 Hill 1t, 

N. C.—Stancill vy. Spain, 138 N. C. 
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76, 45 SE 466. 

Okl.—Boyes v. Masters, A? OKI. 
460, 89 P 198. 

Tenn, — Fitzpatrick Vv. School 
Comrs., 7 Humphr. 224, 46 AmD 76. 


Tex.—Thompson vy. Cobb, 95 Tex. 
140, 65 SW 1090, 98 AmSR 820; Ay- 
cock v. Trammell, 77 ‘Tex. 487, 14 
Sw 147; Glenn v. Seeley, 25 ‘T'ex. 
Giv, *Avj5235"612 Sw 269: 

Wash.—Blewett v. Bash, 22 Wash. 
586, 61 P 770. 

[a] That a certain debt was not 
included may be thus shown. God- 
dard v. Selden, 7 Conn. 515. 

[b] Where a mortgage is given 
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sale; water rights appurtenant to land conveyed ;*" 
and the obligations of one party to a contract 
which the other had undertaken to pay.®* LEvi- 
dence has also been admitted to show what was 
intended to pass under the term ‘‘privileges and 
appurtenances’’ used in a deed;*° the extent of the 
interest intended to be covered by an insurance pol- 
icy ;4° the time intended to be covered by a con- 
tract for the hiring of a hall for certain nights ;*+ 
what particular work was intended by a contract 
obligating one party to complete ‘‘all the excavating 
the parties of the first part desire to have done by 
September 1st;’’ 4? what constituted a ‘‘ginnery,’’ 
as the term was used in an advertisement of an ad- 
ministrator’s sale;4? whether a contract to pay for 
the procurement of a person ‘‘to buy my place’’ re- 
ferred to the real estate or the business conducted 
thereon ;*4 whether a guaranty of ‘‘the account’’ of 
a certain person with a firm to an amount named 
was a continuing guaranty ;*° what judgment was 
referred to in a letter addressed to a justice direct- 
ing him to enter the writer’s name as a stay to the 
judgment ;#° where one of two parties transferred in 
writing to the other his interest in the assets, in- 
cluding the accounts, to show that an indebtedness 
to indemnify a surety on a bond, in| to 


which the mortgagor is principal, a 
misdescription of the bond may be} Polk, 


leged 


EVIDENCE 


infringe 
National Mechanical Directory Co. v. 
121 Fed. 742, 


L§§ 1683-1684 


of the retiring partner to the firm was not intended 
to be included among the accounts;*7 and in many 
other cases.*® 

The subject matter of an exception expressed in 
general terms in a deed, mortgage, or contract of 
sale may be identified or made certain by extrinsic 
evidence.*? 

In reference to judicial proceedings evidence has 
been admitted to identify the subject matter of an 
action,°® or property attached,®! replevied,>? or 
levied on under execution;°* to show what was-in- 
cluded in the inventory of an executor or adminis- 
trator,®** or that a particular action was included 
in a written agreement to settle all actions between 
the parties, although it was brought in the name 
of one of the parties as next friend to his son, who 
was a minor;°® to identify a judgment as having 
been rendered on a replevin bond signed by plain- 
tiff at defendant’s request;°® to identify a ‘note 
designated in an award as ‘‘the note of’’ a certain 
person;°? and to identify the matters submitted to 


arbitrators or referees and to prove that they acted 


upon them,§ 

[§ 1684] b. Imperfect or Inaccurate Descrip- 
tion. Where the subject matter of the writing is 
another patent. |tilizer Co. v. Tompkins, 16 Ind. A. 


403, 45 NE 615. (14) So also it has 


58 CCA 24, (5) | been held that, where the defense in 


corrected by parol evidence so as to 
identify the bond described with the 
one on which the mortgagee be- 
came surety. Emerson v. Knight, 
130 Ga. 100, 60 SE 255. 

86. Skinner vy. Elliott, 17 Ga. A. 
511, 87 SE 759. 

37. Bullerdick v. Hermsmeyer, 32 
Mont. 541, 81 P 334. 

88. Beemer v. Packard, 
546, 88 NYS 1045. 

39. Fayter v. North, 30 Utah 156, 
83 P 742, 6 LRANS 410. 

40. Franklin M. & F. Ins. Co. v. 
Drake, 2 B. Mon. (Ky.) 47. 


92 Hun 


41. Buffington v. McNally, 192 
Mass. 198, 78 NE 309. 

42. Boden v. Maher, 105 Wis. 539, 
81 NW 661. 

43. Parks v. Hailey, 142 Ga. 391, 
83 SE 100. 

44, Axford v. Meeks, 59 N. J. L. 


502, 36 A 1036. 


45. Denniston vy. Schaal, 5 Pa. 
Super. 632. 

46. Barr v. McGregor, 11 Humphr. 
“(Tenn.) 518. 

47. Long v. Long, 44 Mo. A. 141. 

48. See cases infra this note. 

[a] Other illustrations.—Such evi- 


dence has also been admitted: (1) 
Where defendant authorized plaintiffs 
to sell certain lots, agreeing on their 
selling enough to realize fifty-five 
hundred dollars to her, to convey the 
remainder to them, to show what lots 
were sold and therefore what lots 
should be conveyed. Stamets v. Den- 
iston, 198 Pa. 548, 44 A 575. (2) 
Where an agreement recited that 
“esreat difficulties had arisen’ but did 
not set forth what they were, to 
show that a certain claim was among 
the difficulties and was settled by 
the agreement. Wood v. Lee, 5 T. B. 
Mon. (Ky.) 50.'! (3) Where an ad- 
ministrator’s sale of claims, ac- 
counts, ete., was limited to those 
then “in the hands of the adminis- 
trator,” to identify what was sold. 
Routledge v. Elmendorf, 54 Tex. Civ. 
A. 174, 116 SW 156. (4) Where the 
articles of a corporation declared 
that one of the purposes of its or- 
ganization was “to own, manufac- 
ture, sell, and lease directory ma- 
chines” without describing or 
specifying them, to show that the 
machines meant were those for 
which a patent had been applied for 
by one of the incorporators and were 
the same as those which were al- 


Where a physician sold the good will 
of his practice to another by written 
contract, to show in what locality 
the seller practiced his profession. 
Warfield v. Booth, 33 Md. 63. (6) 
Where a receipt given by a ware- 
houseman provided that “The con- 
tents of trunks, boxes, parcels, bar- 
rels, baskets, ete., mentioned on this 
receipt being unknown, are stored at 
owner’s risk,” to show the contents. 
Muncie Union Nat. Bank vy. Griswold, 
141 Tll. A. 464, 466. (7) Where two 
persons entered into a partnership 
by which one agreed to pay the 
debts of the other, to show what the 
other’s debts were. Goldbeck vy. 
Hisele, 8 WKlyNC (Pa.) 512. (8) 
Where a person contracted to “make 
a déed for 500 acres of land as soon 
as I get my warrant laid,’ to show 
that he then had a one-thousand- 
acre preémption warrant and that 
the parties intended that the five 
hundred acres should be conveyed 
out of it. Peyton v. Matson, Litt. 
Sels . Cast iGkys)r seve (9) Where a 
written contract for the storage of 
apples provided that it was subject 
to all rules and regulations govern- 
ing the storage of apples, but was 
silent as to what the rules and regu- 
lations were. Montgomery v. Ar- 
kansas Cold Storage, ete., Co., 93 
Ark. 191, 124 SW 768. (10) Where 
a written contract to furnish what 
was to be known as “The Hot 
Springs District Credit Guide,’ con- 
taining names of all buyers of goods 
in such district, was indefinite as to 
the territory included, to show what 
territory was to be included. Arkan- 


sas Retail Credit Men’s Assoc. v. 
Lester, (Ark.) 126 SW 712. (11) 
Where incorrect or vague descrip- 


tions of property were indorsed on 
tax receipts, to show on what par- 
ticular tracts of land the taxes were 
really paid. Bell v. Germain Boyd 
Lumber Co., 134 La. 397, 64 S 223. 
(12) To prove that land granted to 
the husband of a demandant is the 
same land out of which dowervris de- 
manded. Keefer v. Young, 2 Harr. 
& J. (Mid!) “58. 913)’ "To" prove’ that 
a certain transaction between two 
parties was not within a contract of 
agency between them, even though 
the contract stated that it contained 
all the contracts between the par- 
ties, and that no verbal agreement 
should be binding. Springfield Fer- 


ejectment is an outstanding title in 
another, extrinsic evidence is admis- 
sible to show that the descriptions 
in the deed relied on and in plain- 
tiffs deed cover the same premises, 
unless such descriptions be repug- 
nant to each other. Schultz y. Lin- 
dell, 30 Mo. 310. (15) Where land 
was assessed for taxes as a certain 
numbered lot of a named tract, such 
description might be supplemented 
by proof that there was a definite 
tract known by the name given, that 
a survey and map thereof had been 
made, and that the lot designated 
by number constituted a certain and 
known subdivision thereof, 
would sustain the 
Chapman v. Zoberlein, 152 Cal. 216, 
92 P 188. 

49. Pipe v. Smith, 4 Colo. 444; 
Lanman v. Crooker, 97 Ind. 163, 49 
AmR 437; Buford vy. Lonergan, 6 
Utah 301," 22> Pi ove4e 

50. Jordan y. McDonnell, 151 Ala. 
279, 44 S 101; Johnson vy. McKay, 
121 Ga. 763, 49 SE 757; -Wiehe v. 
Atkins, 126 Ill. A. 1; Hobart y. Beers, 
26 Kan, 329. 

[a] Dlustration.—Where a _ peti- 
tion was filed to recover land de- 
scribed, by naming coterminous own- 
ers, and pending the action two 
tracts forming a part of such land 
were mortgaged, parol evidence was 
admissible to show that the property 
mortgaged was a part of the land 
referred to in the pending suit. 
Johnson v. McKay, 121 Ga. 763, 49 
SE 757. 

51. Darling v. Dodge, 36 Me. 370. 

52. “Pool v. Tucker, 36 lA. 377%: 
Hallagan v. Johnston, 55 Ind, A. 
509, 104 NE 91. 

53. Reed v. Munn, 148 Fed. 737, 
80 CCA 215 [certiorari den 207 U. 8S. 
588, 28 SCt 255, 52 L. ed..353]; Elliott 
v. Hart, 45 Mich. 234,°7 NW ‘812; 
Morgan y. Spangler, 14 Oh. St. 102; 
Wildasin v. Bare,-171 Pa. 387, 33 A 
365; Titusville Novelty Iron Works’ 
App., 77 Pa. 103; Scott v. Sheakly, 
3 Watts (Pa.) 50. ¢ 

Smith, 


54. Wheeler v. 
Lawson v. McAnulty, 1 Pittsb. 
(Pa.) 200. 
Knickerbocker yv. Wilcox, 
. 200, 47 NW 128, 21 AmSR 595. 
Bancroft Vv. Grover, 23 Wis. 
463 99 AmD 195. 
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imperfectly described therein or the description is 
In some respects inaccurate, ambiguous, or very 
general in character, it is always competent to aid 
the description and identify the subject matter to 


Hoagland v.. Veghte, 23 N. J. L. 92; 
Osborne v. Calvert, 83 N. C. 365. 

59. U. S.—Noonan y. Braley, 2 
Black 499, 17 L. ed. 278; Atkinson v. 
Cummins, 9 How. 479, 13 L. ed. 223; 
Reed y. Merrimac River Locks, etc., 
8 How. 274, 12 L. ed. 1077; Baxter 
v. Calhoun, 222 Fed, 111; Lang v. 
Choctaw, ete, R. Co., 198 Fed. 38, 
117 CCA 146; Tompkins v. Creighton- 
McShane Oil Co. 160 Fed. 303, 87 
CCA 427; National Mechanical Direc- 


LOPys COWL. cbolk, <i 2 Wed. 742, 58 
CCA 24. 
Ala.—Garrow v. Toxey, 188 Ala. 


572, 66 S 443; Brannan v. Henry, 142 
Alain. 698," 39.4 'S; ,92,7.110, AmSR 55; 
Dorlan vy. Westervitch, 140 Ala. 283, 
37° S=382, 103, AmSR. 353 ‘Alabama 
Mut. F. Ins. Co. v. Minchener, 133 
Ala, 632, 32 S 225; Hereford v. Here- 
ford, 131 Ala. 573, 32 S 620; Pear- 
sony v= Adams,) 129- Ala. 157, <29-S 
977; Broaddus v. Smith, 121 Ala. 335, 
26 S 34, 77 AmSR 61; Griffin v. Hall, 
115 Ala. 482, 22 S 162; Donehoo vy. 
Johnson, 113 Ala. 126, 21 S 70, 120 
Ala. 438, 24 S 888; Black v. Pratt 
Gaal..s ete, (Co.779 85.9 CA19.-1504, "5. 'S 
$93 Molly ty vy. “Pruitt; -Tle | Alas 1334; 
Meyer v. Mitchell, 77 Ala. 312; Guil- 
martin v. Wood, 76 Ala. 204; Sikes 
v. Shows, 74 Ala. 382; Humes v. 
Bernstein, 72 Ala. 546; Chambers v. 
Ringstaff, 69 Ala. 140; Baucum vy. 
George, 65 Ala. 259; Fore v. Hibbard, 
63 Ala. 410; Ellis vy. Martin, 60 Ala. 
394; Doe v. Pickett, 51 Ala. 584; 
Hawkins v. Hudson, 45 Ala. 482; 
Harper vy. Columbus Factory, 35 Ala. 
127; Doe v. Riley, 28 Ala. 164, 65 
AmD 334; Duval v. McLoskey, 1 Ala. 
708; Bullock v. Malone, Minor 400; 
Maloney v. Smith, (A.) 80 S 169. 

Ark.—Ashcraft v. Tucker, 136 Ark. 
447, 206 SW 896; Little Rock Cooper- 
age Co. y. Gunnels, 82 Ark. 286, 289, 
101 SW 729, 12 AnnCas’ 293 [cit Cye]; 
Pheenix? ‘Assur. Co; v.- ‘Boyette,. 77 
Arks 94s 52) 90S W 284 \heit!Cyel: 
Dorr v. School Dist. No. 26, 40 Ark. 
237; Swayne v. Vance, 28 Ark. 282; 
Cato v. Stewart, 28 Ark. 146. 

Cal.— Cords v. Goodwin, 173 Cal. 
61, 159 P 138; Leonard v. Osburn, 
169 Gal..-157, 146. P 530; 532; In re 
Garnier, 147 Cal. 457, 82 P 68; On- 
tario Deciduous Fruit Growers’ 
Assoc. v. Cutting Fruit Packing Co., 
134 Cal. 21, 66 P 28, 86 AmSR 231, 
58 LRA 681; Vejar v. Mound City 
Land, ete., Assoc., 97 Cal. 659, 32 P 
713; Thompson y. Southern Califor- 
nia Motor Road Co., 82 Cal. 497, 23 
P 139; Habenicht v. Lissak, 77 Cal. 
139, 19 P 260; Claffey v. Hartford 
Beednst)} Coe 688 Calsnl69; 4 820P! 710; 
Truett v. Adams, 66 Cal, 218, 5 P 
96; Walbridge v. Ellsworth, 44 Cal. 
353; Altschul v. San Francisco Cent. 
Park Homestead Assoc., 43 Cal. 171; 
Blair v. Wessinger, (A.) 178 P 545; 
Williamson y. Pratt, (A.) 174 P_ 114; 
Macknight v. Davitt, (A.) 174 P 77; 
Willmon v. Peck, 5 Cal. A. 665, 91 
P 164; Hill v. McCoy, 1 Cal. A. 159, 
81 P 1015. 

Colo.—Sullivan v. Collins, 20 Colo. 
528, 39 P 334; Kretchmer v. Hard, 18 
Colo. 223, 32 P 418; Blair v. Bruns, 8 
Colo. 397, 8 P 569. 

Conn.—Watson v. New Milford, 72 
Conn. 561, 45 A 167, 77 AmSR 345; 
Abbe v. Goodwin, 7 Conn. .377; Doo- 
little v. Blakesley, 4 Day 265, 4 AmD 


218; Washburn v. Merrills, 1 Day 
139, 2 AmD 59; Cook vy. Preston, 2 
Root 78; Chapman v. Allen, Kirby 


399, 1 AmD 24. 
D. C.—Harten v. Loffler, 29 App. 
490; Okie v. Person, 238 App. 170. 
Fla.—Roof v. Chattanooga Wood 


Split Pulley Co., 86 Fla. 284, is S 
597. 
Ga.—Swint. v. Swint, 147 Ga. 467, 


94 SE 571; Glover v. Newsome, 142 
Ga. 862, 83°SE 939; Haley v. Ray, 
142 Gar 390,°82 SE 1058; Glover v. 
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Newsome, 132 Ga. 
Walden v. Walden, 128 Ga. 126, 57 
Sk 323; Phillips vy. Collinsville 
Granite Co., 123 Ga. 830, 51 SE 666; 
Union Cent. L. Ins. Co. v. Wynne, 
1273 Ga. 470, 51 SE 389; Wellmaker 
v., Wheatley, 123 Ga, 201, 51 SE 
436; Johnson vy. McKay, 121 Ga. 763, 
49 SE 757; Georgia, ete., R. Co. v. 
Shiver, 121 Ga. 708, 49 SE 700; Lev- 
erett,"v.. Bullard, 121 Ga. 534, '49 
SE 591; Follendore v. Follendore, 110 
Ga. 359, 35 SE 676; Tumlin vy. Perry, 
1108) Ga. 520, 34 SH 1713— Ainslie’ v. 
Mason, “LOT Ga eTF7,90330 (SE vide 
Chauncy vy. Brown, 99 Ga. 1766, 26 
|SE 768; Kiser vy. ,Carrollton Dry 
Goods Co.,' 96 Ga. 760, 22 ‘SH 303; 
Gress Lumber Co. y. Coody, 94 Ga. 
1519, 21 SE 217; Towner v. Thompson, 
82 Ga. 740, 9 SE 672; Mohr vy. Dillon, 
,80 Ga. 572, 5 SE 770; Shore v. Mil- 
ler, 80 Ga. 93, 4 SE 561, 12 AmSR 
239; Jennings v. Athens Nat. Bank, 
74 Ga. 782; Ingram v. Fisher, 70 Ga. 
745; Goldsmith v. White, 68 Ga. 334; 
Block v. Peter, 63 Ga. 260; Saulsbury 


797, 65 SE 64; 


v. Blandys, 60 Ga. 646; Georgia R. 
Co. v. Hart, 60 Ga. 550; Stephens 
v. Tucker, 58 Ga. 391; Hulsey v. 


Clark, 49 Ga. 99; Summerlin, v. Hes- 
terly, 20 Ga. 689, 65 AmD 639; Inter- 
national Harvester Co. vy. Davis, 13 
Ga. A. 1, 78 SE 770; Mountain City 
Mill (Com vi. “Woods "11 (Ga, “UAlN486, 
75 SE 823; Read Phosphate Co. v. 
S. Weichselbaum Co., 1 Ga. A. 420, 
58 SE '122. 
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Ida.—Henry vy. 
548, 75 P 266. 

Iil.—Clayton v. Lemen, 233 Ill. 435, 
84 NE 691; Dillard v. Jones, 229 
Tll, 119, 82 NE 206, 11 AnnCas 82; 
Gage v. Cameron, 212 Ill. 146, 72 NE 
204; Evans v. Gerry, 174 Ill. 595, 
51 NE 615; McChesney v. Chicago, 
173) Tiles 75, 950) NEY 19k Marske Ev2 
Willard, 169 Ill. 276, 48 NE 290 [aff 
68 Ill. A. 83]; Sheets v. Sweeney, 
136 Ill. 336, 26 NE 648; Bradish v. 
Yocum, 130 Ill. 386, 23 NE 114; 
Mason v. Merrill, 129 Ill. 503, 21 NH 
799; Bulkley v. Devine, 127 Ill. 406, 
208 NEY 1673 MURA 3303) Ritchie av: 
Pease, 114 Ill. 353, 3 NE 897; Chicago 
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Dock, ete., Co. v. Kinzie, 93 Ill. 415; 
Cornwell v. Cornwell, 91 Ill. 414; 
Paris v. Lewis, 85 IfIll. 597; Lake 


Shore, ete, R. Co. v. Pittsburg, etc., 
R. Co., 71 Ill. 38; Colcord v. Alexan- 
der, 67 Ill. 581; Swift.v. Lee, 65 Ill. 
336; Spaulding v. Mozier, 57 Ill. 148; 
Hutton v. Arnett, 51 Ill. 198; Mar- 
shall v. Gridley, 46 Ill. 247; Pretty- 
man v. Walston, 34 Ill. 175; Wil- 
liams v. Warren, 21 Ill. 541; Turney 


v. Goodman, 2 Ill. 184; Bixler v. 
Brim, 206 Ill. A. 294; Bennett v. 
Palmer, 128) Ill.) 7A.’ 626; Huent « v. 
Freehill, 125 Ill. A. 345; Farmers’, 


ete., Bank y. Arnold, 58 Ill. A. 349. 

Ind.—Warner vy. Marshall, 166 Ind. 
88, 75 NE 582; Baldwin _v. Boyce, 
152 Ind. 46, 51 NE 334; Tewksbury 
v. Howard, 138 Ind. 103, 37 NE 355; 
Clark v. Crawfordsville Coffin Co., 
125 Ind! 277, 25 NE 288; Works v. 
State, 120 Ind. 119, 2 NE 127; Schei- 
ble v. Slagle, 89 Ind. 323; Rucker v. 
Steelman, 73 Ind. 396; Indiana Cent. 
Canal Co. v. State, 53 Ind. 575; Bald- 
win v. Kerlin, 46 Ind. 426; Guy v. 
Barnes, 29 Ind. 103; Bell v. Golding, 
97 ‘Ind\-1'73- Torr v. Torr, 20° Ind. 
118; Hunt vy. Francis, 5 Ind. 302; 
Maggart v. Chester, 4 Ind. 124; Cole- 
rick v. Hooper, 3 Ind. 316, 56 AmD 
505; Harris v. Doe, 4 Blackf. 369; 
Koons v. Burkhart, (A.) 119 NE 820; 
Ames vy. Ames, 46 Ind. A. 597, 91 
NE 509; Hornet v. Dumeck, 39 Ind. 
A. 482, 78 NE 691; McFarland. v. 
Stansifer, 36 Ind. A. 486, 76 NE 124; 
Wieneke v. Deputy, 31 Ind. A. 621, 
68 NE 921. 

Ind. T.—Turner v. Gonzales, 3 Ind. 
T. 649, 64 SW 565. 

Towa.—Richardson  v. 
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it has been considered that where two clauses of the 
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150 Iowa 393, 130 NW 407; McCash 
v. Penrod, 131 Iowa 631, 109 NW 
180; State v. Jackson, 128 Iowa 543, 
105 NW 51; Colean Impl. Co. v. 
Strong, 126 Iowa 598, 102 NW 506: 
Brown v. Ward, 110 Iowa 123, 81 
NW 247; Myers v. Snyder, 96 Iowa 
107, 64 NW 771; Martin v. Brown, 91 
Iowa 574, 60 NW 182; Haller v, Par- 
rott, 82 Iowa 42, 47 NW 996; Clapp 
v. Trowbridge, 74 Iowa 550, 38 NW 
411; Goe v. Hetherington, 51 Iowa 
345, 1 NW 677; Judd v. Anderson, 51 
Iowa 345, 1 NW 677; Stewart v. 
Chadwick, 8 Iowa 463. 

Kan.—Riley v. Foster, 95 Kan. 213, 
148 P 246, 247 [cit Cyc]; Mayberry 
v. Beck, 71 Kan. 609, 81 P 191; Pow- 
ers v. Scharling, 64 Kan. 339, 67 P 
820; Hobart v. Beers, 26 Kan. 329. 

Ky.—Ball v. Loughridge, 100 SW 
275, 30 KyL 1123; Hall v. Conlee, 62 
SW 899, 23 KyL 177; Hagins v. Whit- 
aker, 43 SW 224, 19 KyL 1203; Gra- 
ham v. Botner, 37 SW 583, 18 KyL 
637; Shelby v. Lewis, 14 SW 501, 12 
KyL 428; Davis v. Logan, 9 Dana 
185; Warfield vy. Curd, 5 Dana 318; 
Hood v. Mathers, 2 A. K. Marsh 553. 

La.—Young v. Guess, 115 La. 230, 
38 S 975; Pharr v..'Shadel;’ 115) ‘La. 
92, 38 S 914; Kernan v. Baham, 45 
La. Ann. 799, 13 S 155; Dickson v. 
Dickson, 36 La. Ann, 870; Fleming v. 
Scott, 26 La. Ann. 545; Pargoud v. 
Pace, 10 La. Ann. 613; Purl v. Miles, 
9 La. Ann. 270; D’Aquin v. Barbour, 
4 La. Ann, 441; La Rue v. Hampton, 
4 La. Ann. 53; Moore v. Hampton, 
3 La. Ann. 192; Purdon v. Linton, 9 
La. 563; Gayosos v. Baldwin, 8 Mart. 
N. S. 658; Pons v. Walker, 1 La. A. 
(Orleans) 88. 

Me.—Moses v. Morse, 74 Me. 472; 
Pritchard v. Young, 74 Me. 419; Mor- 
rell v. Cook, 35 Me. 207; Eveleth v. 
Wilson, 15 Me. 109. 


Md.—Hannon v. State, 9 Gill 440; 
seee: v. Harrington, 7? Harr. & J. 
Mass.—Richstein v. Welch, 197 
Mass. 224, 83 NE 417; Haskell v. 
Friend, 196 Mass. 198, 81 NE 962; 


Graves v. Broughton, 185 Mass. 174, 
69 NE 1083; O’Connell v. Cox, 179 
Mass. 250, 60 NE 580; Durr v. Chase, 
161 Mass. 40, 36 NE 741; Barrett v. 
Murphy, 140 Mass. 133, 2 NE 833; 
Hampden Cotton Mills v. Payson, 130 
Mass. 88; Miller v. Washburn, 117 
Mass. 371; Mead v. Parker, 115 Mass. 
413, 15 AmR 110; Chester Emery Co. 
v. Lucas, 112 Mass. 424; Hurley v. 
Brown, 98 Mass. 545, 96 AmD 671; 
Bond v. Fay, 12 Allen 86; Proprietors 
Liverpool Wharf v. Prescott, 4 Allen 
22; Clark v. Houghton, 12 Gray 38; 
Newcomb v. Noble, 10 Gray 47;.Old 
Colony R. Corp. v. Evans, 6 Gray 25, 
66 AmD 394; Woods v. Sawin, 4 Gray 
322; Gerrish v. Towne, 3 Gray 82; 
Wood v. Le Baron, 8 Cush. 471; 
Pierce v. Parker, 4 Metc. 80; Atkins 
v. Bordman, 2 Mete. 457, 37 AmD 
100; Sparhawk v. Bullard, 1 Mete. 95; 
Salisbury v. Andrews, 19 Pick. 250; 
Hall v. Tufts, 18 Pick. 455; Hogins 
v. Plympton, 11 Pick. 97; McGregor 
v. Brown, 5 Pick. 170; Story v. Odin, 
12 Mass. 157, 7 AmD 46; White v. 
Crawford, 10 Mass. 183. 
Mich.—Brittson v. Smith, 165 Mich. 
222, 130 NW 599; Moran v. Lezotte, 
54 Mich. 83, 19 NW 757. 
Minn.—Ham y. Johnson, 51 Minn. 
105, 52 NW 1080; Eastman v. St. 
Anthony Falls Water-Power Co., 43 
Minn. 60, 44 NW 882; Adamson v. 
Petersen, 35 Minn. 529, 29 NW 321; 
Eddy v. Caldwell, 7 Minn. 225. 
Miss.—Miles v. Miles, 78 Miss. 
904, 30 S 2; Ladnier v. Ladnier, 75 
Miss: °777,'.23 S 480; ‘Price v. Fer- 
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description in a deed, if strictly construed, are so 
conflicting as to have no sensible meaning, even 
with reference to extrinsic circumstances, the court 


47 Miss. 220; Peacher v. Strauss, 47 
Miss. 200; Whitworth v. Harris, 40 
Miss. 483; McCaleb v. Pradat, zo 
Miss. 257; Surget v. Little, 13 Miss. 


319; Coleman v. Doe, 12 Miss. 40; 
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416, 51 SW 725; Calloway v. Hender- 
son, 130 Mo. 77, 32 SW 34; Charles 
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Hardy v. Matthews, 38 Mo. 121; 
Thornton v. Crowther, 24 Mo. 164; 
Rollins v. Claybrook, 22 Mo. 405; 
Vasquez v. Richardson, 19 Mo. 96; 
Bates v. State Bank, 15 Mo. 309, 55 
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aker, 119 N..C. 113, 25 SH 793; Wil- 
kins v. Jones, 119 N. C. 95, 25 SH 
789; Lupton v. Lupton, 117 N. C. 
30, 23 SE 184; Hartsell v. Coleman, 
116 N.C. 670, 21 SE) -392;. Lowe: xv. 
Harris, 112 N. C. 472, 17.SE 539, 22 
LRA 379; Perry v. Scott, 109 N. C. 
374, 14 SE 294; Euliss v. McAdams, 
108 N. C. 507, 13 SE 162; Wilson v. 
Johnson; 105 N. C. 211, 10 SE 895; 
Blow v. Vaughan, 105 N. C. 198, 10 
SE 891; Fortesque v. Crawford, 195 
N. C. 29, 10 SE 910; McGlawhorn v. 
Worthington, 98 N. C. 199, 3 SE 633; 
Davidson v. Arledge, 97 N. C. 172, 2 
SE 378; Robbins v. Harris, 96 N. C. 
557, 2 SE 70; Hinton v. Roach, 95 
N. C. 106; Harrison v. Hahn, 95 N. C. 
28; Rountree v. Britt, 94 N. C. 104; 
Dunkart v. Rineheart, 89 N. C. 354; 
Graybeal v. Powers, 83 N. C. 561; 
Farmer v. Batts, 838 N. C. 387; Wel- 
lons v. Jordan, 83 N.C. 371g Wil- 
liams v. Kivett, 82 N. C. 110; Ed- 
wards v. Tipton, 77 N. C. 222; Moses 
v. Peak, 48 N. C. 520; Jackson v. 
Jackson, 35 N. C. 159; Parks v. Ma- 
son, 29 N. C. 362. 

Oh.—Watson v. Lamb, 75 Oh. St. 
481, 79 NE 1075; Morgan v. Spangler, 
14 Oh. St. 102; Ashworth v. Carleton, 
12 Oh. St. 381; Roots v. Cincinnati 
Ins. Co., 1 Disn. 138. 

Okl.—Varner-Collins Hardware Co. 
v. New Milford Security Co., 49 Okl. 
613, 153 P 667; Halsell v. Renfrow, 
14 Okl. 674, 78 P 118, 2 AnnCas 286 
faff 202 .°U: S:)287, 26 SCt/610,.50.L. 
ed. 1032, 6 AnnCas 189]; Powers v. 
Rude, 14 Okl. 381, 79 P 89; Ferguson 
v. Blackwell, 8 Okl. 489, 58 P 647. 

Or.—Knight v. Alexander, 42 Or. 
521, 71 P 657; Reinstein v. Roberts, 
34 Or. 87, 55 P 90, 75 AmSR 564. 

Pa.—Peart v. Brice, 152.Pa. 277, 
25 A 537;. Palmer v. Farrell)-1:29 ‘Pa. 
162, 18 A 761, 15 AmSR 708; Koch 
v. Dunkel, 90 Pa. 264; Clarke v. 
Adams, 83 Pa. 309; Kostenbader v. 
Peters, 80 Pa. 438; Gould v. Lee, 55 
Pas’ 99s: ersuson, vaiStayver, 33 dba: 
411; Barnhart v. Riddle, 29 Pa. 92; 
Brownfield v. Brownfield, 20 Pa. 55; 
Commercial Bank v. Woodside, 14 Pa. 
404; Scott v. Sheakly, 3 Watts 50; 
Kountz v. O’Hara St. R. Co., 48 Pa. 
Super. 132; Carroll v. Miner, 1 Pa. 
Super. 439, 88 WklyNC 194; Messer v. 
Rhodes, 3 Brewst. 180. 

R. I.—Lee v. Stone, 21 R. I. 1238, 
42 A 717; Coombs v. Patterson, 19 
R. I. 25, 31 A 428. 

S. C.—Welborn v. Dixon, 70 S. C. 
108, 49 SE 232, 3 AnnCas 407; Rap- 
ley v. Klugh, 40 S. C. 184, 18 SE 
680; Birchfield v. Bonham, 29 S. C. 
L. 62: Broughton v. Buchmore, 16 
S:. C, i. 300, 18 AmD 654. 

S. D.—Elliott Supply Co. v. Ross, 
168 NW 58; Farrell v. Edwards, 8 
S. D. 425, 66 NW 812. 

Tenn.—Staub v. Hampton, 117 
Tenn. 706, 101 SW 776; Dougherty v. 
Chesnutt, 86 Tenn. 1, 5 SW 444; 
White v. Motley, 4 Baxt. 544; Fowler 
v. Nixon, 7 Heisk. 719; Cannon vy. 
Trail, 1 Head 282; Barnes v. Sellars, 
2 Sneed 38; Barker v. Wheelip, 5 
Humphr. 329, 42 AmD 432; Dearing 
v. Taylor, 1 Overt. 49. 

Tex.—Couch v. Texas, etc., R. Co, 
99 Tex. 464, 90 SW 860; Herndon v. 
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should look to these circumstances to see whether 
the meaning of the clauses is sensible in any sec- 
ondary, looser, or more general sense, of which, with 


Vick, 89 Tex. 469, 35 SW 141 [rev 
(Civ. .A.). 83.SW 1011]; Curdy .v. 
Stafford, 88 Tex. 120, 30 SW _ 6551; 
Smith v. Crosby, 86 Tex. 15, 23 SW 
10, 40 AmSR 818; Ullman v. Babcock, 
63 Tex. 68; Lohit v. Germer, 37 Tex. 
578; Logan v. Pierce, 2 Tex. Unrep. 
Cas. 286; Blackburn v. McDonald, 1 
Tex. Unrep. Cas. 355; Stroburg v. 
Walsh, (Civ. A.) 203 SW 391; Beaton 
v. Fussell, (Civ. A.) 166 SW 458; 
Zarate v. Villareal, (Civ. A.) 155 SW 
328; Wilkerson v. Ward, (Civ. A.) 
137 SW 158; Snow v. Gallup, 57 Tex. 
Civ. A. 572, 123 SW 222; St. Louis, 
etc., R. Co. v. Payne, 47 Tex. Civ. A. 
194, 104 SW 1077; Openshaw v. Rick- 
meyer, 45 Tex. Civ. A. 508, 102 SW 
467; Gorham vy. Settegast, 44 Tex. 
Civ. A. 254, 98 SW 665; Houston 
Transfer Co. v. Lee, (Civ. A.) 97 SW 
842; Wilkins v. Clawson, 87 Tex. 
Civ. A. 162, 88 SW 732; Henning v. 
Wren, 32, Tex. Civ: As 538.4 Ton SW 
905; Connecticut Hs _Ins. (Conway els 
brant, (Civ. A.) 73 SW 558; James 
Ve Koy, « (CivedAw)eib 95S Wis 295; Zim- 
pleman v. Stamps, 21 Tex. Civ. A. 
129, 51 SW 341; Taffinder vy. Merrell, 
13) Dex. eCrv, A. 661, 45 SW 477; Clark 
v. Regan, (Civ. A.) 45 SW 169; Staley 
v. Hankla, (Civ. A.) 43 SW 20; Mc- 
Donald v. Dorbrandt, 17 Tex. Civ. A. 
277, 42 SW 1047; House v. Johnson, 
(Civ. A.) 36 SW 916; Cox v. Rust, 
(Civ, A.) 29 SW 807; State v. Hoff, 
(Civ. A.) 29 SW 672 [aff 88 Tex. 297, 
31 SW 290]; Ellis v. Cochran, 8 Tex. 
Civ. A. 510, 28 SW 243; McKinzie v. 
Stafford, 8. Mex.cCiva A. 221 27. ssi 
(90; Minor v. Powers, (Civ. A.) 24 
SW 710 [rev on other grounds 87 
Tex. 83, 26 SW 1071]; Shaw v. 
Adams, 2 Tex. A. Civ. Cas. § 177. 

Utah.—Tyng vy. Constant-Loraine 
Inv. Co., 47 Utah 330, 154 P 767; Or-- 
pheus Vaudeville Co. yv. Clayton Inv. 
Co., 44 Utah 453, 140 P 653; Buford 
v. Lonergan, 6 Utah 301, 22 P 164 
kad 148. .U.«S: 581,913. SCt. 6845 27s 
ed. 569]. 

Vt.—Goodsell v. Rutland-Canadian 
ReCox 75 Vt. 375, 56 A 7; Mascott 
v. Granite State F. Ins. Co., 68 Vt. 
253, 35 A 75; Coffrin v. Cole, 67 Vt. 
226, 31 A 3138; Wead v. St. Johns- 
bury, ete. RisCoi, 64 Viti 520104 en 
361; Rugg v. Hale, 40 Vt. 138; Wing 
v. Gray, 36 Vt. 261; O’Hear vy. De 
Goesbriand, 33 Vt. 593, 80 AmD 653; 
Fletcher v. Phelps, 28 Vt. 257; Butler 
v. Gale, 27 Vt. 739; Gray v. Clark, 
ae 583; Hodges v. Strong, 10 Vt. 

Va.—Sulphur Mines Co. v, Thomp- 
son, 98 Va. 293, 25 SE 232; Carring- 
ton v. Goddin, 13 Gratt. (54 Va.) 587: 
Crawford v. Morris, 5 Gratt. (46 Va.) 
90; Mayo v. Murchie, 3 Munf. (17 
Va.) 358; Baker vy. Seekright, 1 Hen. 
& M. (11 Va.) 177; Flemings v. Wil- 
lis, 2 Call (6 Va.) 5. 

Wash.—Manvell. v. Weaver, 53 
Wash. 408, 102 P 386; Newman vy. 
Buzard, 24 Wash. 225, 64 P 139: Mc- 
Lennan v. Grant, 8 Wash. 603, 36 P 
682; Langert v. Ross, 1 Wash. 250, 
24 P 443, 

W. Va.—Crawford v. Workman, 64 
W. Va. 10, 61 SE 319; Chesapeake, 
etc., R. Co. v. Deepwater R. Co., 57 
W. Va. 641, 50 SE 890: Newman v. 
Kay, 57 W. Va. 98, 49 SE 926, 68 
LRA 908, 4 AnnCas 515; Snooks v. 
Winefield, 52 W.Va. 441, 44 SE 277. 

Wis.—Edwards y. Wisconsin Iny. 
Co., 124 Wis. 315, 102 NW 575; Per- 
kins v. Owen, 123 Wis. 288; Excel- 
sior Wrapper Co. v. Messinger, 116 
Wis. 549, 98 NW 459; Wussow v. 
Hase, 108 Wis. 382, 84 NW 433; BI- 
ofrson v. Lindsay, 90 Wis. 203, 638 
NW 89; Docter v. Hellberg, 65 Wis. 
415, 27 NW 176; Meade v. Gilfoyle, 
64 Wis. 18, 24 NW 413; Jenkins v. 
Sharpf, 27 Wis. 472; Sargeant v. Sol- 
berg, 22 Wis. 132; Thompson v. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


. 


§§ 1684-1686] 


reference to these circumstances, they are capable. 
Application of Instriment to Sub- 
ject Matter. Parol evidence is admissible to apply 
the instrument or a description therein to its subject 
matter and to enable the court to execute it; and 
this principle admits extrinsic evidence beyond the 
mere designation of the thing on which the contract 


[§ 1685] c. 


Jones, 4 Wis. 106. 
iing.—Sharlow v. Cotterell, 20 Ch. 
D. 90; Miller v. Travers, 8 Bing. 244, 
21 ECL 524, 131 Reprint 395. 
Can.—Imrie v. Archibald, 25 Can. 
S. C. 368. 
Ye C.—Embree v. McKee, 14 B. C. 
Sask.—Ontario Wind Engine, 
Co. v. Malfaire, 3 Sask. L. 215. 
{a] Dlustrations.—Parol evidence 
is admissible: (1) To show what 
estate the grantor had when he con- 
veyed “all his estate, real and per- 
sonal.” Graham vy. Botner, 37 SW 
583, 18 KyL 637. (2) To complete 
the description, ‘‘the land north and 
west of the graveyard,’ in a contract 
of sale. McFarland v. Stansifer, 36 
Ind. A. 486, 76 NE 124. (3) To 
identify the orchards referred to in 
a written contract to furnish 
peaches to be grown in “sundry or- 
ehards in” specified counties. On- 
tario Deciduous Fruit Growers’ 
Assoc. v. Cutting Fruit Packing Co., 
134-C€al. 21, 66 P 28, 86 AmSR 231, 
53 LRA 681. (4) To show that 
*Sec. 23, 38, 14,’ means section 23, 


etc., 


township 38, range 14. McChesney 
Wa Chicago, §1%3 “Dl 75, 50 «NEYO 191. 
(5) Where property was contracted 


to be sold as one-half interest in 
‘Linn Grove Mills, and the land there- 
unto belonging, parol evidence was 
admissible, in an action for specific 
performance, to identify the tract by 
showing what land was used with the 
mills. Brown v. Ward, 110 Iowa 123, 
81 NW 247. (6) ‘The only descrip- 
tion of the tenement contained in the 
lease is ‘five rooms on the top floor 
of the building as living rooms.’ 
‘The plaintiff could surely show what 
five rooms were leased, and neces- 
sarily there passed with the rooms 
all other appurtenances provided by 
the landlord and intended by him to 
be used by the tenant in connection 
with his occupancy of the rooms.” 
Brundrett v. Rosoff, 92 Conn. 698, 
701, 104 A 67. 

[b] A lease that leaves a blank 
for the number of the lot in the de- 
scription of the demised premises 
has such an ambiguity as may be 
removed by parol evidence. Marske 
v. Willard, 169 Ill. 276, 48 NE 290 
Eatee6s TH. “Ae (837. 

[c] Where a contract for work 

does not specify the work to be per- 
fotmed but refers to drawings and 
specifications “hereunto annexed” 
but no such papers are annexed, a 
separate paper purporting to contain 
the specifications referred to in the 
contract is admissible. Mullen v. 
Cohen, 34 Misc. 398, 69 NYS 646. 
. [d] Where reference is made to 
other records or deeds for the pur- 
pose of description, parol evidence 
is admissible to supply defects in 
the description. Pearce v. Tharp, 118 
Miss. 107, 79 S 69. 

[e] A contract referring specifi- 
cally to a dictionary for definition 
of its terms will not exclude parol 
evidence where a definition is itself 
ambiguous. Lasar Mfg. Co. v. Pelli- 
green Constr., etc., Co., 179 Mo. A. 
447, 162 SW 691. 

[f] A slight variance between the 
real situation of lands sold for taxes 
and the recital in the marshal’s deed 
may be reconciled by parol evidence. 


Hood v. Mathers, 2 A. K. Marsh. 
(Ky.) 553. 
[g] Nature of consideration.— 


The rule applies to deeds based on 
good consideration as well as_those 
on valuable consideration. Black- 
burn v. McDonald, 1 Tex. Unrep. Cas. 
-355. 


EVIDENCE 


without the aid 


matter.® 
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{h] An insufficient description of 
the property cannot be remedied un- 
der this rule. Hall v. Cotton, 167 
Ky. 464, 180 SW 779, LRA1916C 1124. 

60. Chattahoochie, etc., R. Co. v. 
Pilcher, 163 Ala. 401, 51 S 11; Ault 
v. Clark, 62 Ind. A. 55, 112 NE 843. 

61. U. S.—Reed v. Merrimac River 
Locks, ete, 8 How. 274, 12 L. ed. 
1077; Bradley v. Washington, ete., 
steam) Packet Co., 13 Pet. 89, 10) Li 
ed) 72 [rev 22 F. Cas. No. 13,333, 5 
Cranch C. C. 393]; In re Silver, 208 
Fed. 797; Barcus v. Gates, 130 Fed. 
364 [aff 136 Fed. 184, 69 CCA 200]. 


Ala.—Reynolds yv. Lawrence, 147 
Ala. 216, 40 S 576, 119 AmSR 78; 
Brannan v. Henry, 142 Ala. 698, 39 
S 92, 110 AmSR 55; Guilmartin v. 
Wood, 76 Ala. 204. 

Ark.—Colonial, ete., Mortg. Co. v. 


Lee, 95 Ark. 253, 129 SW 84; Wood 
v. Kelsey, 90 Ark. 272, 119 SW 258; 
Boyd v. Lloyd, 86 Ark. 169, 110 SW 


596; Massey v. Dixon, 81 Ark. 337, 
99° BSiWiee 883m eehenix™ Assur.<2Co: 
v. Boyette, 77 Ark. 41, 52, 90 SW 


284 [cit Cyc]. 

Cal. Joyce v. Tomasini, 
234, 142 P 67; Chapman v. Zober- 
lein, 152 Cal. 216, 92 P 188; Mac- 
knight v. Davitt, (A.) 
Proulx v. Sacramento Valley 
Co., 19 Cal. A. 529, 126 P 509) Shafer 
Ve esloanses Calmare3s35 sb) Peie2. 

Colo.—Derham v. Hill, 57 Colo. 
345, £42 sPais ie 

Conn.—Hartford, ete., 
v. Hartford First Nat. 


168 Cal. 


Transp. Co. 
Bank, 46 


Conn. 569; Robbins v. Wolcott, 28 
Conn. 396; Bennett v. Pierce, 28 
Conn: 315. 

D. C.—Harten v. Loffler, 29 App. 


490; Whelan v. McCullough, 4 App. 
58. 


Ga.—Hayes v. Dickson, 148 Ga. 
700, 98 SE 345; Bunger v. Grimm, 
142 Ga. 448, 83 SE 200, AnnCas1916C 
173; Clark v. Dodson Printers’ Sup- 
ply "Co, 1876Ga.: 824\7 73 "SH 580; 
Reeves v. Allgood, 133 Ga. 835, 67 
SE 82; Glover v. Newsome, 132 Ga. 
797, 65 SE 64; Godley v. Barnes, 132 
Ga. 518, 64 SE 546; Follendore v. 
Follendore, 110 Ga. 359, 35 SE 676; 
Gress Lumber Co. v. Coody, 94 Ga. 
519, 21 SE 217; Turner v. Manley, 14 
Ga. A. 215, 80 SE 680; State Histori- 
cal Assoc. v. Silverman, 6 Ga. A. 560, 
65 SE 298. 

Ida.—Allen v. Kitchen, 16 Ida. 1338, 


100 P 1052, LRA1917A 563, 18 Ann |, 


Cas 914. 

Tll.—Kamphouse v. Gaffner, 73 Ill. 
453; Reed v. Ellis, 68 Ill. 206. 

Ind.—Clark v. Crawfordsville Coffin 
Co., 125 Ind. 277, 25 NE 288; Wills 
Ven Ross, sind. oh 0 | eA Re 2 119); 
Mace v. Jackson, 38 Ind. 162; Koons 
v. Burkhart, (A.) 119 NE 820; Globe, 
ete, F. Ins. Co. v. Hamilton, (A.) 
116 NE 597; Steele v. Michigan 
Buggy Co., 50 Ind. A. 635, 95 NE 435; 


Stockwell v. Whitehead, 47 Ind. A. 
423, 94 NE 736; Ames v. Ames, 46 
Ind. A. 597, 91 NE 509; Hornet v. 


Dumbeck, 39 Ind. A. 482, 78 NE 691. 

lowa.—Fitzgerald v. Flanagan, 155 
Towa 217, 135 NW 738, AnnCas1914C 
1104; Carlyon v. Hade, 48 Iowa 707. 

Ky.—Martin v. Ferguson, 103 SW 
257, 81 KyL 590 [reh den 104 SW 
698, 31 KyL 1095]; Farmer v. Greg- 
Ony,) 1 Ky Ls) 

Me.—Baker v. Windham, 13 Me. 
74. 

Mass.—Bigelow v. Capen, 145 Mass. 
270, 13 NE 896; Swett v. Shumway, 
102 Mass. 365, 3 AmR 471; Clark v. 
Houghton, 12 Gray 38; Sutton v. 
Bowker, 5 Gray 416. i 

Mich.—Tuthill v. Katz, 163 Mich. 


618, 128 NW 757. 
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operates and extends so far as to embrace the cir- 
cumstances which accompany the transaction, when 


of those circumstances the written 


contract could not be applied to its proper subject 


Nature and Qualities of Subject. 


As written instruments are to be interpreted ac- 


Minn.—Lynch vy. Monarch El. Co, 
130 Minn. 248, 153 NW 597; Cannon 
v. Moody, 78 Minn. 68, 80 NW 842; 
Borer v. Lange, 44 Minn. 281, 46 
NW _ 358. 

Miss.—Shivers y. Farmers’ Mut. F. 
Ins. Co., 99 Miss. 744, 55 S 965; Chi- 
cago Traders’ Ins. Co. v. Edwards 
Post No; 22, G. A. R., 86 Miss. 1353 
38 S 779, 109 AmSR 699; Price v. 
Ferguson, 66 Miss. 404, 6 S 210. 

Mo.—Caldwell v. Sisson, 150 Mo. 
A. 547, 131 SW 140. 

N. H.—Kimball v. Waterman, 73 
N. H. 348, Dinsmore v. 
Winegar, 57 H. 382; Peaslee v. 
Gee, JOPN. ee 273. 


BS J.—Fuller v. Carr, 33 N. J. L. 
N. Y.—Mullen v. Washburn, 224 
N. Y. 413, 121 NE 59; Almgren vy. 


Dutilh, 5 N. Y. 28; Sale v. Darragh, 
2 Hilt. 184. 

Oh.—Morgan vy. Spangler, 14 Oh. 
St. 102; Ashworth vy. Carleton, 12 
Oh. St. 381; Hildebrand v. Fogle, 20 
Oh. 147. 

Pa.—Wilson v. Sale, 41 Pa. Super. 
566; Light v. Miller, 38 Pa. Super. 
408; Hunter v. Hunter, 37 Pa. Super. 
311; Rouseville Borough School Dist. 
v. Cornplanter Tp. School Dist., 29 
Pa. Super. 214; Boice v. Zimmerman, 
3 Pa. Super. 181. 


Tenn.—Snodgrass v. Ward, 3 
Hayw. 40. 
Tex.—Atchison, ete, R. Co. v. 


Fiedler, (Civ. A.) 158 SW 265; Raley 
v. Magendie, (Civ. A.) 116 SW 174, 
11983" El * Paso; ‘etes” Ri *Collv. Darr, 
(Civ. A.) 93 SW 166; Ellis v. Coch- 
ran, 8 Tex. Civ. A. 510, 28 SW 243. 

Vt.—Adams v. Janes, 83 Vt. 334, 
TSCA 499° 

Va.—Asberry v. Mitchell, 121 Va. 
276, 93 SE 638, LRA1918A 785; Had- 
munds v. Barrow, 112 Va. 330, 71 SE 
544; Peery v. Blliott, 101 Va. 709, 
44 SE 919; Reusens y. Lawson, 91 
Va. 226, 21 8SH 347. 

Wash.—Moran Bros. Co. vy. Pacific 
Coast Casualty Co., 48 Wash. 592, 
945P 106; 

W. Va.—State v. Herold, 76 W. Va. 
537, 85 SE 733; Snooks v. Wingfield, 


52 W. Va. 441, 44 SE 277; Johnson 
Yee PunaS: 39. W. Va. 658, 20° SE 
686. 


Wis.—Klueter vy. Joseph Schlitz 
Brewing Co., 143 Wis. 347, 128 NW 
43, 32 LRANS 383. 

{a] Bond taken for benefit of sev- 
eral persons.—Where a bond is taken 
by an officer for the joint benefit of 
several claimants for distinct por- 
tions of property levied on, evidence 
outside of the bond is competent to 
show what property is claimed by 
each of the claimants. State v. 
Leutzinger, 41 Mo. 498. 

{b] In an action on two replevin 
bonds given by the same parties for 
the recovery of the same. attached 
property, it is competent for plain- 
tiff to show by extraneous evidence 
to which writ each of the bonds ap- 
plies, if such fact does not appear 
from the return on the writ. Mc- 
Manus vy. Donohoe, 175 Mass. 308, 56 
NE 291. 

{e] Warranty.—Parol proof is ad- 
missible to show that an express 
warranty was intended to cover pat- 
ent defects. Turner v. Manley, 14 


Ga. A. 215, 80 SE 680. { 
[d] A judgment may be applied 
to its subject matter by extrinsic 


evidence. Stringfellow v. Stringfel- 
low, 112 Ga. 494, 37 SE 767. f 
62. Bradley v. Washington, et¢., 
Steam Packet Co., 13 Pet. (U. S.) 89, 
10. LL, ed. 72;-Godley v. Barnes, 1382 


Ga. 518, 64 SE 546; State Historical 


1270 [220.3] 


cording to their subject matter, parol evidence may 
be introduced to ascertain the nature and qualities 
of the subjeet to which the instrument refers,®* for 
it must readily be seen that evidence to explain the 
subject matter of an agreement is essentially differ- 
ent from that which varies the terms in which. the 


contract is expressed.** 
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Assoc. v. Silverman, 6 Ga. A. 560, 
65 SE 293. 
63. Ala.—Moore v. Barber Asphalt 
Pav. Co., 118 Ala. 563, 23 S 798. 
Ill.— Bixler v. Brim, 206 Ill. A. 294; 
Hathway v. Smith, 187 Ill. A. 128. 
Iowa.—Lektriec Sales Co. v. Ham- 
mer, 182 Iowa 1228, 166 NW 593. 
Kan.—L. & M. Mercantile Co. v. 
Wimer, 94 Kan. 573, 146 P 1162. 
La.—Bagly v. Rose Hill Sugar Co., 
111 La. 249, 35 S 539; Rivers v. Oak 
Lawn Sugar Co., 52 La. Ann. 762, 
26 Seles; Campbell v. Short, 35 La. 


Ann. 447; Bayley v. Denny, 26 La. 
Ann. 255. 
Md.—Parks v. Parks, 19 Md. 323; 


Berry v. Matthews, 13 Md. 537. 
Mass.—Smith v. Vose, etc., Piano 
Co., 194 Mass. 193, 80 NE 527, 120 
AmSR_ 539, 9 LRANS 966. 
Y.—Cary v. Thompson, 1 Daly 
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Pa.—Aldridge v. Eshleman, 46 Pa. 
420; Barnhart v. Riddle, 29 Pa. 92; 
Leggce v. Mayer, 2 Pa. Super. 529. 

Tex.—Houston Packing Co. _ v. 
Griffith, (Civ. A.) 144 SW 1139; 
American Copying Co. v. Thompson, 
(Civ. A.) 110 SW 772. 

Eng.—New Zealand Bank vy. Simp- 
son; _[49009) A. -C. 182. 

{a] MTllustration.—In an action on 
a written contract whereby plain- 
tiffs undertook to procure water on 
defendant’s premises by driving in 
the boiler room of its factory a pipe 
of certain dimensions until twenty- 
five gallons of water per minute were 
obtained, parol evidence was admis- 
sible to show that it was the under- 
standing of the parties that fresh, 
and not salt, water was to be se- 


cured. Smith vy. Vose, etc.,- Piano 
Co., 194 Mass. 193, 80 NE 527, 120 
AmSR 539, 9 LRANS 966. 


64. Barnhart v. Riddle, 29 Pa. 92. 
65. U. S.—Davis v. Turner, 120 
Fed. 605, 56 CCA 669; In re Durham, 
114 Fed. 750. 

Ala.—Gossett v. Morrow, 187 Ala. 
887, 65 S 826; Holly v. Pruitt, 77 
Ala. 334; Sikes v. Shows, 74 Ala. 
882; Ellis v. Martin, 60 Ala. 394; 
Wilder v. Tatum, 15 Ala. A. 474, 73 
S833.  , 

Ark.—Polack vy. Steinke, 100 Ark. 
28, 189 SW 538; Little Rock Cooper- 
age Co. v. Gunnels, 82 Ark. 286, 101 
SW 729, 12 AnnCas 293. 

Cal.—Claffey v. Hartford F. Ins. 
Co), 68:.Cal. 169;58.P) Thier Culver) sv. 
Newhart, 18 Cal. A. 614, 123 P 975. 

Colo.—Frantz v. Bartels, 165 P 769; 
East v. McClung, 49 Colo. 502, 113 
P 517; Messenger v. German-Ameri- 
ean Ins. Co., 47 Colo. 448, 107 ©F 
643. 

D. C.—Okie v. Person, 23 App. 170. 

Ga.—Johnson v. McKay, 121 Ga. 
763, 49 SE 757; Georgia, etc., R. Co. 
v. Shiver, 121 Ga. 708, 49 SE 700; 
Towner v. Thompson, 82 Ga. 740, 9 


SE 672; Goldsmith vy. White, 68 Ga. 
334; Saulsbury v. Blandys, 60 Ga. 
646; Kirkpatrick v. Brown, 59 Ga. 
450; Stephens y. Tucker, 58 Ga. 391; 


Maguire v. Baker, 57 Ga. 109; Read 

Phosphate Co. vy. S. Weichselbaum, 

1 Ga. A. 420, 58 SE 122. 
Ill.—Bradish y. Yocum, 130 Tll. 


386, 23 NE 114; Bell v. Prewitt, 62 
Ill.’ 361; Prettyman v. Walston, 34 
Il, (1753) Boyle “vy... Miller; 93: Tl: 


Property Included in Description. 
Where it is doubtful from the language used what 
property, or what interest in property, or what 
easements and appurtenances connected with the 
property, are included in the description in a deed 


EVIDENCE 


A. 627. 

Ind.—Indiana Cent. Canal Co. v. 
State, 53, Ind. 575; Ault: vy. Clark, 
62 Ind. A. 55, 112 NE 843. 

Iowa.—Emery v. American 
Co., 177 Iowa 4, 158 NW 748. 

Ky.—Dotson y. Fletcher, 171 Ky. 
589, 188 SW 642; Com. v. American 
Tobacco Co., 96 SW 466, 29 KyL 
745; Mattingly v. Wathen, 11 Ky. Op. 
66 


La.—Bagley v. Rose Hill 
Cow 111, Liar 249-1 35LiS) 539% 

Me.—Morrell y. Cook, 35 Me, 207. 

Mass.—Harding vy. Coburn, 12 
Mete. 333, 46 AmD 680; Winslow v. 


Ins. 


Sugar 


Merchants’ Ins. Co., 4 Metc. 306, 38 
AmD ‘368; Atkins vy. Bordman, 2 
Metc, 457, 37 AmD 100; Stone v. 


Clark, 1 Mete. 378, 35 AmD 370; Spar- 
hawk v. Bullard, 1 Metce. 95. 
gilches Willey v. Snyder, 34 Mich. 

Minn.—Eastman vy. St. Anthony 
Falls Water-Power Co., 43 Minn. 60, 
44 NW _ 882; Eddy v. Caldwell, 7 
Minn, 225. 

Miss.—Reed v. Heard, 97 Miss. 743, 
53 S 400. 

Mo.—Hanecock v. Whybark, 66 Mo. 
672; Talbert v. Grist, 198 Mo. A, 492, 
201 SW 906; Dierling v. 
Mo. A.- 88, 119 SW 524; 
Cabanne, 14 Mo. A. 455. 

Mont.—Donnell v. Humphreys, 1 


State v. 


Mont. 518. 

Nebr.—Osborne vy. McAllister, 15 
Nebr. 428, 19 NW 510. 

Nev.—De Remer vy. Anderson, 41 
Neva; 287,,:169 -P. 7387, 


N. J.—Bateman v. Riley, 72 N. J. 
Hq. 9816, -73+-A, 1006. 
N. Y.—Conkling v. Shelley, 28 N. Y. 


360, 84 AmD 3848; Gowdy v. Cordats, 
40 Hun 469; Jackson y. Britton, 4 
Wend. 507; Hastings v. Parke, 22 


AlbLJ 115. 
N. C.—Gaylord v. McCoy, 158 N. Cc. 
325, 74 SE 321; Pitts v. Curtis, 152 
N. C. 615, 68 SE 189; Harris v. Al- 
len, 104 N. C. 86, 10 SH 127. 
Okl.—EHoff v. Lair, 163 P 515; Var- 
ner-Collins Hardware Co. v. New 
Milford Security Co., 49 Okl. 613, 153 


Pa.—Kingston y. . Lehigh Valley 
Coal Co., 241 Pa. 469, 88 A 7638, 49 
LRANS 557; Palmer y. Farrell, 129 
Pats 162) 118 vAy W61)> LB tAimSR. 1708: 
Hetherington v. Clark, 30 Pa. 393; 
Hunsecker’s Est., 6 Pa. Dist. 202, 19 
PainCo, ! 

S. C.—Caldwell v. Duncan, 87 S, C. 
331, 69 SE 660; Sparks vy. Green, 85 
S. G. 109, 67 SH 230. 

Tex.—Morrison y. Hazzard, 99 Tex. 
533, 92 SW 33; Et. Worth Nat. Bank 
v. Red River Nat. Bank, 84 Tex. 
369, 19 SW 517; Stroburg v. Walsh, 
(Civ. A.) 203 SW 391; Roberts v. 
Dreyer; » (Civ) JA.) ©200° "S'W>--10917; 
Butcher v. Smith, (Civ. A.) 195 SW 
1180; Houston Transfer Co. v. Lee, 
(Civ. A.) 97 SW 842. 

Vt.—Coffrin v. Cole, 67 Vt. 226, 31 


A 313. 

Va.—Hoster v. Zollman, 122 Va. 
41, 94 SE 164. 

Wash.—Cook v. Hensler, 57 Wash. 
392, 107 P.178. 

Wis.—Weber v. Illing, 66 Wis. 79, 


-P 667. 


27 NW. 834 
Ont.—Brady vy. Sadler, 16 Ont. 49 
{app allowed on other grounds 17 


Pettit, 140 |: 


[$§ 1686-1688 


or other writing, parol evidence is admissible. But 
parol evidencé is not admissible to show the inten- 
tion of the parties wholly outside of the descrip- 
tion found in the instrument, and to include prop- 
erty not answering the description at all.%¢ 

[§ 1688] f. Boundaries. 
showing the exact subject matter of a deed, grant, 
or other instrument relating to land, parol evidence 
is admissible to show the actual boundaries, where 
the writing does not definitely and certainly locate 
them ;** and evidence as to the actual boundaries 
or the lines actually run has been admitted, although 


For the purpose of 


Ont, A. 365]. 

{a] A writing reciting the pur- 
chase of a “mill-seat” is ambiguous, 
and parol evidence is admissible to 
show whether land covered by the 
water of the mill pond was included 
or excluded. Towner vy. Thompson, 
82 Ga. 740, 9 SE 672. 

[b] Where all rights and appur- 
tenances to the premises are con-. 
veyed by the deed, parol evidence is 
competent to show that the use of an 


| alley was one of such rights. Kirk- 
patrick v. Brown, 59 Ga. 450. 
66. Augustine v. McDowell, 120 


Iowa 401, 94 NW _ 918; Becker v. 
Dalby, (Iowa) 86 NW 314; Drexel v. 
Murphy, 59 Nebr. 210, 80 NW 813; 
Coombs v. Patterson, 19 R. I. 25, 


31 A 428; John EE. Morrison Co. v. 
Riley, (Tex. Civ. A.) 198 SW 1031. 
67. U. S.—Atkinson v. Cummins, 


9 How. 479, 13 L. ed. 223. 

Ala.—Guilmartin v. Wood, 76 Ata. 
204; Doe vy. Riley, 28 Ala, 164, 65 
AmD 334. 

Ark.—Dorr y. School Dist. No. 26, 
40 Ark, 237. 

Cal.—Ferris v. Coover, 10 Cal. 589; 
Macknight v. Davitt, (A.) 174 P 77; 
Williamson y. Pratt, (A.) 174 P 114. 

D. C.—Okie v. Person, 23 App. 170. 

Ga.—Haley v. Ray, 142 Ga. 390, 
82 SE 1058; Simmons vy. Thompson, 
138 Ga. 605, 75 SE 671; Pelham y. 
Smith, 137 Ga. 39, 72 SE 417; Glover 
v. Newsome, 132 Ga. 797, 65 SE 64; 
Towner v. Thompson, 82 Ga, 740, 9 
SE 672; Mohr y. Dillon, 80 Ga. 572, 
5. SE 770. 

Ill.—Kamphouse vy. Gaffner, 73 Ill. 
453; Williams v, Warren, 21 Ill. 541.. 
wean -—Boyd y. Miller, (A.) 117 NE. 

Kan.—Parks y. Baker, 81 Kan. 351,. 
105 P 439. t 

Ky.—Shelby v. Lewis, 14 SW 501, 
12 KyL 428. 

La.—Croom y. Noel, 143 La. 189, 78> 
S 442; Purl v. Miles, 9 La. Ann.: 
270; Thompson vy. Hebel, 4 La. A. 
(Orleans) 289. ‘ 

Mass.—Temple vy. Benson, 213 
Mass. 128, 100 NE 638; Weeks v. 
Brooks, 205 Mass. 458, 92 NE 45; 
Graves v. Broughton, 185 Mass. 174) 
69 NE 1083; Reynolds v. Boston Rub- 
ber Co., 160 Mass, 240, 35 NE 677; 
Dunham vy. Gannett, 124 Mass. 151. 

Mich.—Rix y. Smith, 145 Mich. 203, 
108 NW 691; Moran y. Lezotte, 54 
Mich. 88, 19 NW 757. 

Miss.—Albritton v. Fairley, 116... 
Miss. 705, 77 S 651; Spears v. Bur- 
ton, 31 Miss. 547; McCaleb v. Pradat, 


25> Miss. 257; Surget v. Little, 13 
Miss. 319. 
Mo.—Diggo v. Kurtz, 132 Mo. 250, 


33 SW 815, 53 AmSR 488; Kronen- 
berger v. Hoffner, 44 Mo. 185; Hay- 
nor v. Excelsior Springs Light, etc., : 


Co., 129 Mo. A. 691;°108 SW 580. 
Nebr.—Hanlon v. Union Pac. R.. 
Co., 40 Nebr. 52, 58 NW 590. 


N. H.—Bartlett v. La Rochelle, 68 
NioH! 211, 9445 A0302*) Halli iv: Davis, 
SOHN), able 569: Claremont vy. Carlton, ° 
2. NOH. 369,509 -AmD 88} 

a J.— Opdyke v. Stephens, 28 N. J. 


Tes 

N. Y.—Mullen v. Washburn, 204 
N.. Y, 418, 121 NE. 59; Harris - vy. 
Oakley, 51380) 9 Ne VY. 1)0.9 2812 NB 580 


[rev 7 NYS 282]; Pettit v. Shepard, 


For later cases, deveiopments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1688-1690] 


it showed the actual lines to differ somewhat from 
those given in the instrument,®* or contradicted an- 
1 So also evidence is admis- 
sible to show the practical location of a boundary,’ 
or a fixing of a boundary by agreement of the par- 


cient parish records.®® 


ties.74 


[§ 1689] g. Monuments and Calls. 
dence is admissible for the .purpose of locating 
and identifying the monuments referred to, and 
the calls of the description in a deed or other 
writing relating to real property,’ or a corner fixed 
by the writing may be shown by parol to be marked 
So also where a deed describes 
a lot as beginning at a certain stump, parol evi- 
dence is admissible to show whether it was the in- 
tention of the parties to measure from the center 


by a monument.7? 


or from the side of the stump.”4 


Where there is a conflict in the calls of a survey 


tN Xie. Te 

N. C.—Huffman vy. Walker, 83 N. C. 
411; Bustin v. Christie, 3 N. .C. 99. 

Or.—Bernitt v. Marshfield, 89 Or. 
556,.174 P 1153; Wills v. Leverich, 
20 Or. 168, 25 .P 398. 

Pa.—Little v. Greek, 233 Pa. 534, 
82 A 955; Kountz v. O’Hara St. R. 
Co., 48 Pa. Super. 132. 

Tenn.—Staub v. Hampton, 117 
Tenn. 706, 101 SW 776. 

Tex.—Couch y. Texas, etc., R. Co., 
99 Tex. 464, 90 SW. 860; Lohff v. 
Germer, 37 Tex. 578; Logan y. Pierce, 
2 Tex. Unrep. Cas..286; Roberts v. 
Drever, (Civ. A.) 200 SW 1097; Raley 
v. Magendie, (Civ. A.) 116 SW 174; 
ae v. Watkins, (Civ. A.) 105 SW 


Vt.—Wead v. St. Johnsbury, 
Ri Co.,. 64 Vt, 52, 24 A 364. 

Va.—Hurley v. Shortridge, 118 Va. 
136, 86 SE 858; Edmunds y. Bar- 
row, 112 Va. 330, 71 SE 544, 

' Wash.—Cook v. Hensler, 57 Wash, 
Boe) LO ey 178. 

fa] Dlustration.—Words in a deed 
describing land as “running back 
north 220 feet, more or less, until 
the back line comes even with” an- 
other lot, are ambiguous, and sub- 
ject to be explained by parol evi- 
dence in an action of complaint for 
jand.. Simmons v. Thompson, 138 Ga. 
605, 75 SE 671. 

{b] Boundary on street or high- 
way.—(1) Where the owners of land 
convey it, bounding it by the line 
of a highway, parol evidence is ad- 
missible to show whether, by such 
description, the parties meant the 
surveyed line of the highway or the 
line as actually used and occupied. 
Wead v. St. Johnsbury, etc., R. Co., 
64 Vt. 52, 24 A 3861. (2) Where prem- 
ises are described as situated “on” 
a certain street, parol evidence is 
admissible to show on which side of 
the street they are; but, where they 
are described as bounded on the east 
by the street, parol evidence is not 
admissible to show that in fact the 
street was the western boundary. 
Guilmartin v. Wood, 76 Ala. 204. 

[c] A variable boundary may be 
fixed by parol evidence. Raymond 
v. Coffey, 5 Or. 132 ; 

{d] Testimony of a surveyor is 
admissible to identify the boundaries 
of the town with the limits defined 
in the charter. State v. Hoff, (Tex. 
Civ. A.) 29 SW 672. 

[e] Reputation.— The location 
of boundaries mentioned in a deed 
may be established by parol proof 
and by reputation. Huffman v. 
Walker, 838 N. C. 411. 

{fl Where a description of land 
by bounds is repugnant with itself, 
parol evidence may be received to 
show the bounds referred to, and 
thus show the application to the sub- 
ject matter of the grant. Peaselee v. 
Gee, 19 N. H. 273. 

{g] Where the description merely 
refers to lots by number, parol evi- 
dence of use and occupation is com- 


etc., 


EVIDENCE 


Parol evi- 


Parol Evidence. 


petent to establish an uncertain and 
controverted boundary. Davidson v. 
Anledge 97 (Ni (GC. 172) 2" SE 378. 

[h] Where no ambiguity exists in 
a description as to the location of 
the boundaries called for, the court 
may exclude evidence outside of the 
grant to prove such location. Dorsey 
v. Hammond, 1 Harr. & J. (Md.) 190. 

[i] Inadmissible evidence. — The 
location of the boundaries of land as 
shown by calls in a patent cannot be 
overthrown by parol evidence as to 
the surveyor’s statement before mak- 
ing the survey as to a monument 
that he would take for a beginning 


corner. Ratliff v. May, 84 SW 731, 
27 KyL 164, 

68. Cal.—O’Farrel v. Harney, 51 
Cal. 125% 


Ky.—Thurman v. Leach, 116 SW 
300; Ball v. Loughridge, 100 SW 275, 
30 KyL 1123; Hagins v. Whitaker, 43 
SW 224, 19 Kyl 1203; Broaddus v. 
Eubanks, 38 SW 134, 18 KyL 742; 
Snow v. Morse, 37 SW 953, 18 KyL 
707; McNiel v. Dixon, 1 A. K. Marsh. 
365, 10 AmD 740; Francis y. Hazlerig, 
1A. K. Marsh, +93: 

Miss.—Newman vy. Foster, 4 Miss. 
383, 34 AmD 98. 

N. C.—Grayhbeal v. Powers, 76 N.C. 
66; Bustin vy. Christie, 3 N. C. 99. 
ae OU etch Sey v. Adams, 2 Binn. 

Va.—Baker v. Seekright, 1 Hen. & 
ERS XG IS AYE ee i rhe 

[a] A dotted line on a map not 
being per se conclusive evidence that 
the line was run, parol evidence may 
be introduced to explain the charac- 
ter of such line, and prove that it 
was never actually run and marked. 
Newman y. Foster, 4 Miss. 383, 34 
AmD 98. 
whee Fleming v. Scott, 26 La. Ann. 

70. Shedd v. American Maize Prod- 
ucts Co., 60 Ind. A. 146, 108 NE 610; 
Stewart v. Patrick, 68 N. Y. 450; 
Holden v. Crolly, 153 App. Div. 254, 
138 NYS 23 [rearg den 154 App. Div. 
904 mem, 138 NYS 1121 mem]; Smith 
v. Stacey, 68 App. Div. 521, 73 NYS 
1022. 

73.. Horner v. Stillwell, 35 N. J. L. 


72. U. S.—Blake v. Doherty, 5 
Wheat. 359, 5 L. ed. 109. 
Cal.—Stinchfield v. Gillis, 107 Cal. 
84, 40 P 98; Anderson y. Richardson, 
92° Cal. 6238; 28 P 679; Thompson y. 
Southern California Motor Road Co., 
Sor Cal, 49% 23. P 9130") Altsehul wv. 
San Francisco Central Park Home- 
stead Assoc., 43 Cal. 171; Reamer v. 
Nesmith, 34 Cal. 624; Colton v. Sea- 
vey, 22 Cal. 496. 
Ga.—Simmons v. Thompson, 138 
Ga. 605, 75 SE 671. 
Ill.—Cumberledge v. Brooks, 235 
Tll. 249, 85 NE 197; Stevens v. Wait, 
112 Ill. 544; Coleord v. Alexander, 
60. Eee 5.8 
Ky.—Kentucky Coal Lands Co. v. 
Smith, 149 Ky. 794, 149 SW. 979; 
Bentley v. Napier, 122 SW 180; Ball 
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incorporated in a patent, parol evidence is admis- 
sible to show where the metes and bounds of the 
surveys were actually run and marked on the 
ground,’® and a conflict between a call of a deed for 
distance and.a call for a railroad right of way may 
be explained so as to show the real intention of the 
parties, and the deed may be enforced accordingly.7® 

[§ 1690] h. Sufficiency of description to Admit 


In order to admit parol evidence 


to aid in the description of the subject matter of a 
deed or other writing, there must be some such 
description as will serve as a foundation for such 
evidence; that is to say, the writing must at least 
give some data from which the deseription may be 
found and made certain. 
sible to identify the property, where the deserip- 
tion thereof is so vague as to amount practically to 
no description at all,‘’ or, as it has been expressed, 


Evidence is not admis- 


Vi gpe ren eucee, 100 SW 275, 30 KyL 
Me.—Greeley v. Weaver, 13 A 575; 
Abbott v. Abbott, 51 Me. 575; Robin- 
son vy. White, 42 Me. 209; Wing v. 
Burgis, 13 Me. 111; Brown y. Haven, 
12, Me. 164. 
Mass.—Temple y. Benson, 213 Mass. 


128, 100 NE 68. 
Whitehead, 221 


Mo.—Hubbard vy. 
Mo. 672, 121 SW 69. 

N. H.—Clough v. Bowman, 15 N. H. 
504; Claremont y. Cariton, 2)"N. Hi. 
369, 9 AmD 88. 

N. J.—Jackson v. Perrine, 35 N. J. 
Veh abewh, 

N. C.—Allison y. Kenion, 163 N. C. 
582, 79 SEH 1110; Broadwell v. Mor- 
gan, 142 N. C. 475, 55 SE 340; David- 
son vy. Shuler, 119 N. C. 582, 26 SE 
340; Bonaparte v. Carter, 106 N. C. 
534, 11 SE 262; Strickland v. Draug- 
ham, 88 N. C. 315; Waters vy. Sim- 
mons,.52 N. C.' 541. 

Oh.—Caldwell v. Carthage, 40 Oh. 
St. 453; McAfferty v. Conover, 7 Oh. 
St. 99, 70 AmD 57;. Alshire vy. Hulse, 
Wright 170. 

Or.—Boehringer v. Creighton, 10 
Or. 42; Raymond y. Coffey, 5 Or. 132. 

Pa.—Andrews v. Kissinger, 60 Pa. 
Super. 599; Rozelle v. Lewis, 37 Pa. 
Super. 563. 

S. C—Foreman vy. Sandefur, 3 S. C. 
L. Brev. 474. 

Tex.—Robinson. v. Douthit, 64 Tex. 
101; Hughes v. Sandal, 25 Tex. 162; 
Williamson vy. Simpson, 16 Tex. 433; 
Fortenberry v. Cruse, (Civ. A.) 199 
SW 523; Goodrich v.|’ West Lumber 
Co., (Civ. A.) 182 SW 341; Roberts 
vy. Hart, (Civ. A.) 165 SW 473; Guil- 
lory v. Allums, (Civ. A.) 147 SW 685; 
Sloan vy. King, 33 Tex. Civ. A. 587, 


77 SW 48. 

Vt—State v. Heaphy, 88 Vt. 428, 
92 A 8138. 

Wash.—Cook vy. Hensler, 57 Wash. 
Sipe Ke adnate ANTS 

W. Va.—Warren v. Syme, 7 W. Va. 
474, 

{a] Latent ambiguity.—Such evi- 
dence is admissible where the uncer- 
tainty in the calls in a deed does not 
arise on the face of the instrument, 
but only when the effort is made to 
apply them to the land. Sloan v. 
King, (Tex. Civ. A.) 77 SW 48. 

[b] Correspondence with descrip- 
tion.—If a monument found on the 
ground corresponds with that in a 
deed in some particulars, and differs 
from it in others, parol evidence is 
admissible to show whether such 
monument is the: one intended. Ab- 
pott v. Abbott, 51 Me. 575. 

73. O’Connell v. Cox, 179 Mass. 
250, 60 NE 580. 

74, Jackson v. Perrine, 35 N. J. L. 


el 

75. Minor v. Kirkland, (Tex. Civ. 
A. 1892) 20 SW 932. ‘ 

7G. Couch yv. Texas,, etc., R. Co., 


99 Tex. 464, 90 SW 860 [rev (Civ. A.) 
87 SW 847]. 

77. Ark.—Boswell v. Jordan, 112 
Ark. 159, 165 SW 295; Colonial, etc., 
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parol evidence cannot be admitted, first to describe 
the subject matter of the deed or other writing 
and then to apply the description.‘® : 
scription, however general and indefinite, which is 
v. Lee, 95 Ark. 253, 129/78 _P 118, 2 AnnCas 286 [aff 202 U. S. 


Mortg. , Co. 
SW 84. 
Cal.—Prouix vy. Sacramento Valley 
Land Co., 19 Cal. A. 529, 126 P 509; 
House v. McMullen, 9 Cal. A. 664, 100 


P 344. 

Conn—McMahon vy. Plumb, 88 
Conn. 547, 92 A 113. 

Ga.—Powell vy. Lawson, 12 Ga. A. 
350, 77 SE 183. 

Iowa.—Eggert vy. White, 59 Iowa 
464, 183 NW 426. 

Kan.—Townsend v. Mallory, 94 


Kan.-297, 146.2 318: 
Ky—Perry v. Wilson, 183 Ky. 155, 
208 SW 776. 


Minn.—Ham y. Johnson, 51 Minn. 
105, 107, 52 NW 1080. 
Miss.—Reed v. Heard, 97 Miss. 


743, 53 S 400; Crawford v. McLaurin, 
83 Miss. 265, 35 S 209, 949. 
Mo.—Martin v. Kitchen, 195 Mo. 
477, 938 SW 780; Dierling v. Pettit, 
140 Mo. A. 88, 119 SW 524. 
Nevy.—De Remer vy. Anderson, 41 
Nev. 287, 169 P 737 


fol. 


No GC lowe ov, Harts; 119°N.C. 
472, 17 SE 539, 22 LRA 379; Fortesque | 
vy. Crawford, 105 N. C. 29, 10 SE 
910. 


Okl1.—Varner-Collins Hardware Co. 
v.-New Milford Security Co., 49 Okl. 


613, 153 P 667; Ferguson y. Black- 
well, 8 Okl. 489, 58 P 647. rs 

Pa.—Peart v. Brice, 152 Pa. 277, 25 
A 537: 

Tenn.—Denison-Gholson Dry Goods 
Co. v. Hill, 135 Tenn. 60, 185 SW 
723: Harriman Land Co. y. Hilton, 
121 Tenn. 308, 120 SW 162. 

Tex—Coker v. Roberts, 7i Tex. 


597, 9 SW 665; Diffie v. White, (Civ. 
A.) 184 SW 1065; Cleveland vy. Shaw, 
(Ci. UA:) (179, -SW.-883;- Pierson. WV. 
Sanger, (Civ. A.) 51 SW 869. 
W. Va—King v. King, 80 W. Va. 
371, 92 SE 657. : 
[a] The test of the admissibility 


of evidence dehors the deed is in- |} 


volved in the question whether’ it 
tends to explain some descriptive 
word or expression contained in it, as 
to show that such phraseology, other- 
wise of doubtful import, contains in 
itself, with such explanation, an 
identification of the land conveyed. 
The rule is founded on the maxim, 
Id certum est quod certum reddi po- 
test. Blow v. Vaughan, 105 N. C. 
198, 10 SE 891. 

{b] Descriptions held not suffi- 
cient.—The following descriptions 
have been held too vague and in- 
definite to receive aid by parol evi- 
dence: (1) “Thirty three or four 
thousand acres of land situate in 
the county Surry, between Rockford 
and the Blue Ride.’ Worth v. Sim- 
mons, 121 N. C. 357, 28 SE 528. (2) 
“Vours lot.” Farthing vy. Rochelle, 
1239. N: (C.. 5638, 443. SE Ve, (3), SAd- 
joining the lands of J. R. Conner and 
others, containing fifty acres, more 
or less.” Wilson v. Johnson, 105 N. 
C211 10 SH 895., .(4), The .“forty- 
acre tract.” Johnson y. Fecht, 94 
Mo. A. 605, 68 SW 615. (5) All the 
crop “raised on’ certain land, in a 
chattel mortgage, the year not being 


stated. Eggert v. White, 59 Iowa 
464, 13 NW 426. (6) “A one horse 
wagon,” being the only description 


in a chattel mortgage, and the mort- 
gagor having four such wagons. Hol- 


man von VWikeaker. 119 IN. Curtis. 25 
SE 793. 
{c] A description applicable with 


equal exactness to any one of a 
number of tracts of land cannot be 
aided by parol evidence. Denison- 
Gholson Dry Goods Co. vy. Hill, 135 
Tenn. 60, 185 SW 723. 

Hopeless uncertainty generally see 
infra § 1704. 

78. Baxter v. Calhoun, 222 Fed. 
111; Halsell v. Renfrow, 14 Okl. 674, 


EVIDENCE 


But any de- 


287, 26 SCt. 610,50 LL. ed...1032, 6 
AnnCas 189]; Powers v. Rude, 14 
OkK1. 381, 79 P 89; Ferguson y. Staver, 
33, Pa. 411, 

79. Ala—Harrelson vy. Harper, 170 
Ala. 119, 54 S 517; Dorgan vy. Weeks, 
86 Ala. 329, 5 S 581; Black v. Pratt 
Coal, etc., Co., 85 Ala. 504, 5 S 89. 

Cal—Macknight v. Davitt, (A.) 174% 
P 77; Thompson vy. McKenna, 22 Cal. 
AS tes Poor rode. 

Ga.—King v. Brice, 145 Ga. 65, 88 
SE 960; Reeves vy. Allgood, 133 Ga. 
835, 67 SE 82; Grover v. Newsome, 
132 Ga. 797, 65 SE 64; Stephens v. 
Tucker, 55. Gasi543, 58) Ga. 39: 

Ill.—Chicago Dock, ete., Co. vy. Kin- 
zie, 935 T1141: 

Ind.—Koons y. Burkhart, (A.) 119 
NE 820. 

Iowa.—Colean Impl, Co. y. Strong, 
126 Iowa 598, 102 NW 506; Haller v. 
Parrott, 82 Iowa 42, 47 NW 996. 

La.—Kernan y. Baham, 45 La. Ann. 


1995 1355) 155; 
Me.—Moses vy. Morse, 74 Me. 472. 


| Mass.—Hurley y. Brown, 98 Mass. 
1545, 96 AmD 671. 
Miss.—Albritton vy. Fairley, 116 


| Miss. 705, 77 S 651; Wasson y. Con- 
|nor, 54 Miss. 351; Tucker v. Field, 51 
| Miss. 
| & M. Ch. 338. 


191; Jenkins v. Bodley, Sm. 


Mo.—Calloway vy. Henderson, 130 
Mo. 77, 32 SW 34. 

Nebr.—Adams y. Thompson, 28 
Nebr. 53, 44 NW 74. 

Nev.—Brown y. Warren, 16 Nev. 
228. 

N. H.—Packard y. Putnam, 57 N. 


3. 
N. Y.—Conkling vy. Shelley, 28 N. Y. 
360, 84 AmD 348; Huley v. Tucker, 
128 App. Div. 580, 112 NYS 980 [aff 
53 Misc. 464, 105 NYS 162 (aff 198 
N. Y. 534 mem, 92 NE 1087 mem)]; 
Dunning v. Stearns, 9 Barb. 630. 

N. C.—Hudsen vy. Morton, 162 N.C. 
6, 77 SE 1005; Therman Belt Sant- 
tarium Co. v. Hartford Ins. Co., 157 
N. C. 551, 73 SE 337; Cathey v. Bu- 
chanan Lumber Co., 151 N. C. 592, 
66 SH 580; Grimes y. Bryan, 149 N. C. 
248, 68 SE 106; Broadwell vy. Morgan, 
142 N. C. 475, 55 SE 340: Moore vy. 
Fowle, 139 N. C. 51, 51 SE 796; Hin- 
ton v. Moore, 139 N. C. 44, 51 SE 787; 
Hartsell v. Coleman, 116 N. C. 670, 
21 SE 392; Moses y. Peak, 48 N. C. 


520. 
Pa.—Hunsecker'’s Est., 6 Pa. Dist. 
202, 19 Pa. Co. 14. 4 
S. C—Fore vy. Berry, 94 S. C. 71, 
78 SE 706, AnnCasi915A 955. 
Tenn.—Barker Vv. Wheelip, 5 
Humphr, 329, 42 AmD 432. 
Tex.—Lohff y. Germer, 37 Tex. 578; 
Mitchell y. Robinson, (Civ. A.) 136 


SW 501; McCollum y. Buckner’s Or- 
phans’ Home, 54 Tex. Civ. A, 348, 117 


SW 886; James y. Koy, (Civ. A.) 59 
SW 295. 

Utah.—Tate v. Rose, 35 Utah 229, 
99 P 1008. 

Wis.—Meade vy. Gilfoyle, 64 Wis. 


18, 24 NW 413. 

B. C.—Baxter y. Rollo, 5 DomLR 
764, 21 WestLR 892 [foll Plant v. 
Bourne, [1897] 2 Ch. 281]. 

[a] Where natural boundaries and 
the lines of adjoining proprietors are 
called for in the description of land 
in a complaint for the recovery of 
the same and defendant admits that 
he holds possession of the land 
claimed by the complainant, the de- 
scription is not too indefinite to ad- 
mit of parol evidence to identify the 


land. Wellons vy. Jordan, 83 N. C. 
“sy fi Bs 
[b] Descriptions held sufficient.— 


The following descriptions have been 
held not too vague or indefinite to 
be aided by parol: (1) The “entire 
erop” of a mortgagor, “of every de- 


[§ 1696 


capable of being made certain by other evidence is 
sufficient to sustain the writing and admit of parol 
evidence to identify the property meant,’® and it 
has been held in some eases that it may be shown 


scription, raised by him annually,” 
until the debt is paid. Varnum v. 
State, 78 Ala. 28. (2) “Any of my. 
black walnut trees, not exceeding 
fifteen in number, that will girth 
eight feet six inches in circumfer- 
ence, and under ten feet,’ in a writ- 
ten agreement to sell the same. Dun- 
kart v. Rineheart, 89 N. C. 354. (38) 
“Homestead farm.’ Hunsecker’s Est., 
6 Pa. Dist. 202, 19. Pa..Co. 14. (4) 


A certain person’s “Enfield prop- 
erty.” Packard vy. Putnam, 57 N. H. 
43. (5) “Water lot 36 in Kinzie’s 


addition to Chicago.’ Chicago Dock, 
ete., Co. v. Kinzie, 93 Ill. 415. (6) 
“Thirty acres of land situated in 
Stony Creek township, adjoining the 
lands of W. J. and B.” Wilkins v. 
Jones, 119 N. C. 95, 25. SE 789. (7) 
“Twenty-five head of horses,” in a 
mortgage. Barker v. Wheelip, 5 
Humphr. (Tenn.) 329, 42 AmD 432. 
(8) “Rose Hill,’ in a lease. Dougher- 
ty v. Chesnutt, 86 Tenn. 1, 5 SW 444. 
(9) ‘Known as the property of the 
late George Robertson, deceased,’ be- 
ing the description of land in a par- 
tition decree. Calloway vy. Hender- 
son, 130 Mo. 77, 32 SW 34. (10) “One- 
half of boat,’ in an assignment of 
@ year’s support to a widow, parol 
evidence being admissible to show 
that a particular boat was the only 
one in which the husband had any 
interest at the time of his death. 
Lupton y. Lupton, 117 'N-.C:36, 22 
SE 184. (11) “My entire crop of 
cotton and corn of the present year,” 
in a mortgage. Ellis v. Martin, 60 
Ala. 394, (12) Parol evidence has 
also been admitted to show that the 
parties to a written lease of “four 
acres out of lot 4” had, when it was 
made, agreed on certain boundaries 
thereof. Schneider vy. Patterson, 38 
Nebr. 680, 57 NW 398. 

{c] In the case of deeds (1) a de- 
scription which gives the beginning 
corner and the several courses, so 
that it may be easily identified, is 
sufficient, and the parol evidence is 
admissible to identify the land, where 
its identity is called in question. Orr 
v. How, 55 Mo. 328. The following 
descriptions have been held suffi- 
cient to admit evidence: (2) “Situated 
in said Phipsburg near the east end 
of the old Winnegance miil-dam, and 
being the same land said to have 
been conveyed to said Reuben S. by 
his late father, Wm. Morse, and re- 
served from a farm conyeyed to Al- 
bion W. Morse, dated July 10, 1850, 
and recorded.” Moses vy. Morse, 74 
Me. 472. (3) The ‘Douglass gold 
mine.” Baucum vy. George, 65 Ala. 
259. (4) “On the south side of 
Trent river, adjoining the lands of 
Colgrove, McDaniel, and others, con- 
taining three hundred and sixty acres, 
more or less.” Perry~‘v. Scott, 109 
N, C. 374, 14 SE 294. (5) “All their 
lands lying between Haw River and 
Stony Creek, up to the line of J. H.” 
Euliss v. McAdams, 108 N. C. 507, 
13 SE 162. (6) “A certain tract or 
parcel of land lying, and being, in 
the county. aforesaid, fronting the 
farm of C. W. Taylor, adjoining the 
farm of T. H. Robinson and others, 
and known as the B. H. Taylor place, 
being 150 acres more or less.” Grimes 
v. Bryan, 149 N. C.-248, 68 SE 106. 
(7) “A piece of the Abraham Moore 
tract of land that belongs to the 
heirs of Z P., lying and being in 
the county of M., on the Elijah creek 
and its waters in district eleven, as 
we inherited it at the death of Z. P. 
as heirs of him.” Moses y. Peak, 48 
IN. AGS "5202 (8) ‘All the interest, 
right, title and claim they may have 
in the estate of, her father, William 
A. Brawley, deceased, more particu- 
larly an undivided seventh share, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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by parol that land is well known in the locality 
by the description thereof given in a deed, no mat- 
ter how vague the description may appear on the 


face.®° 


After a deed has been excluded for insufficiency 
of the description, the court has no authority to 
receive parol evidence to describe the location of 
the land or to give any explanation of the instru- 


ment.82 
[§ 1691] i. 
Instruments. 


to property describe it in a 


ner, it may be shown by parol that such different 
descriptions relate to the same piece of property, if 
they are not absolutely repugnant.®2 

Evidence Must Be Consistent with 
Writing. The general rule that parol evidence is 
not admissible to vary or contradict a written in- 


[§ 1692] j. 


which descended to the said Mary 
Catharine from her father, of all the 
Jands of his estate.” Robbins _v. 
Harris, 96 UNG, 557,658, 2 SE! 70. 
(9) “All the real estate, water rights 
and property of every description, 
real and personal, in the state of 
Nevada, belonging to the first parties 
of the first part, or either of them.” 
Brown v. Warren, 16 Nev. 228. (10) 
“All that tract of land situate in said 
county and bounded as follows: ad- 
Fomine thes lands Of 6B, His, Me. Le. 
and others, containing 360 acres, 
more or less.”’ McGlawhorn v. Worth- 
ington,,,98 N.C. 199, 3° SH633. (11) 
“The Sellars tract.” Euliss v. Mc- 
Adam SLO Sw aNs Ole DOT. ais: oS kim 62. 
(12) “Beginning at a pine on the 
east side of Gum Swamp.’ Broad- 
well v. Morgan, 142 N. C. 475, 55 SH 
340. (13) “Situated in the county of 
Harris, in the Republic of Texas. 
fe ouOvackes OL) Uand,.«part/, OL, a 
tract of 1,280 acres surveyed on 
Green’s Bayou for said McAuley, de- 
ceased, on his bounty land warrant, 
bounded on the east by a part of the 
said 1,280-acre tract sold to Noland, 


and on the west also by a part of 


the 1,280-acre tract sold to Pannell.” 
McCollum y. Buckner’s Orphans’ 
Home, 54 Tex. Civ. A. 348, 117 SW 
886. (14) “A certain tract of land 
in this state, lying about 12 miles 
above F., containing about 500 acres.” 
Cox v.. Rust, (Tex. Civ. A.) 29 SW 
807. (15) “Certain lands situated in 
section 4, township 21, range 23, same 
being situated within the corporate 
limits of Dadeville: Commencing at 
an oak tree above the old Jones 
blacksmith shop place on a road 
leading from Dadeville to Dudley- 
ville; thence along said road until it 
strikes the corner of land now owned 
by John McCree; thence on a straight 
line to the tanyard spring; thence to 
a black gum tree, it being a line tree 
between said land and Mrs. Shep- 
hers’ Jand, the old widow; thence on 
a straight line to the Hatcher line; 
thence along said Hatcher line near 
a house formerly occupied by Gilbert 
Curry; then in a straight line to 
the starting point—containing 20 
acres, more or less.’ Harrelson. Vv. 
Harper, 170 Ala. 119, 54 S 517. (16) 
“Known by the name of the mill 
spot.” Woods vy. Sawin, 4 Gray 
(Mass.) $22. See also Tucker v. Field, 
51 Miss. 191. (17) “A certain tract 
in N. Township. adjoining the lands 
of H. S. and others, said to contain 
37% ucres.” Hinton v. Roach, 95 
N. GC. 106. (18) Where a deed de- 
scribed the land conveyed by num- 
bers without referring to any plat, 
parol evidence is admissible to show 
that this description is in fact suffi- 
cient to identify the land. Thomp- 
son v. McKenna, 22 Cal. A. 129, 133 
oe. 

[d] In the case of contracts of 
sale (1) a description less definite 
than would be necessary in the case 
of a-deed may be sufficient to form 


Different Descriptions in Different 
Where different instruments relating 


EVIDENCE 
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strument precludes the admission of evidence to 
identify the subject matter of a contract or the 
property described therein when such evidence is 
inconsistent with what appears in the writing.®* 
But where a portion of the description of property 
is erroneous, the fact may be shown by parol evi- 
dence and the property intended to be described 
may be identified, as this amounts merely to the 


rejection of the false reference in the description, 


different man- [§ 1693] 33. 


a basis for the admission of parol 
evidence to identify the subject mat- 
ter. Thus where a person owned 
but one tract of land in a subdivi- 
sion of a city, and this tract was 
referred to in the correspondence 
which constituted the contract for a 
sale thereof, but without a definite 
description, parol evidence was held 
admissible to identify the property. 
Adams vy. Thompson, 28 Nebr. 53, 44 
NW 74. The following descrip- 
tions have also been held sufficient to 
admit of parol evidence to identify 
the property: (2) ‘30 acres of land, 
lying and being in the State and 
county aforesaid, adjoining the land 
of BH. P. Simons and the land of the 
said White.” Edwards vy. Deans, 125 
NiCr 59. 840 SE 105.93). “A. house 
on Church Street.” Mead vy. Parker, 
115 Mass. 413, 15 AmR 110. (4) “One 
tract containing 193 acres, more or 
less, it being the interest in two 
Shares, adjoining the lands of J. B.,, 
EK. O., and others.” Farmer vy. Batts, 
83 NIG. 38%) SHis! farm.” Brin-= 
kerhoff v. Olp, 35 Barb. (N. Y.) 27. 
(6) “Two lots owned by me in 116th 
street, New York, between 8th and 
9th avenues.” Waring v. Ayres, 40 
NIDY S35 e, SCO Sixty acres, Comida 
and Cone bottom, also ten acres hill- 
side woodland adjoining the Mitchell 
tract.” Meyer vy. Mitchell, 75 Ala. 
475. (8) “A steam-mill and distillery, 
with all the machinery ... situate 
in the County of Smith, and State (of 
Tennessee) aforesaid, near the village 
of Rome, in Civil District No. 13, on 
the banks of the Cumberland River, 
supposed to contain one and a half 
acres of land.” White v. Motley, 4 
Baxt. (Tenn.) 544. (9) “The wharf 
and flats occupied by T. and owned 


by H.”’ Gerrish v. Towne, 3 Gray 
(Mass.) 82. 
80. Shewalter v. Pirner, 55 Mo. 


218; Webster v. Blount, 39 Mo. 500; 
Vasquez v. Richardson, 19 Mo. 96; 
Bates v. State Bank, 15 Mo. 309, 55 
AmD 145; Hart v. Rector, 7 Mo. 531. 

81. Cleveland v. Shaw, (Tex. Civ. 
A.) 119 SW 883. 

82. Stewart v. Chadwick, 8 Iowa 
463; Wood y. Le Baron, 8 Cush. 
(Mass.) 471; McGregor v. Brown, 5 
Pick. (Mass.) 170; Jackson v. Jack- 
son, 35 N. C. 159; Couch v. Texas, 
ete., R. Co., 99 Tex. 464, 90 SW 860; 
McCormack vy. Crawford, (Tex. Civ. 
A.) 181 SW 485. 

{a] A conflict between the sur- 
veyor’s maps and the field notes re- 
quires the court to resort to parol 
evidence to ascertain if possible the 
footsteps of the surveyor. McCor- 
mack v. Crawford, (Tex. Civ. A.) 181 


WwW 485. 
; U. S.—Veve y Diaz v. Sanchez, 


226 U. S. 234, 33 SCt 36, 57 L. ed. 
201. 

Ala.—Guilmartin y. Wood, 76 Ala. 
204. 


Ark.—Phenix Assur. Co. v. Boyette, 
77 Ark. 41, 52, 90 SW 284 [quot 


Cyc]. 


pursuant to the well settled rule of interpretation 
falso demonstratio non nocet.*4 


Subsequent Agreements—a. In 


General. The rule forbidding the admission of pa- 
rol or extrinsie evidence to alter, vary, or con- 
tradict a written instrument does not apply so as 
to prohibit the establishment by parol of an agree- 
ment between the parties to a writing, entered into 
subsequent to the time when the written instru- 


Del.—Griffin y. Star Printing Co., 
24 Del. 169, 74 A 1072. 

Ill—Hutton y. Arnett, 51 Ill. 198. 

Ky.—Riddle v. Runnions, 162 Ky. 
750, 172 SW 1041. 
fener a Shes v. Noble, 10 Gray 

Mich.—Lawrence v. Comstock, 124 
Mich. 120, 82 NW 808. 

Miss.—Shivers v. Farmers’ Mut. F. 
Ins. Co., 99 Miss. 744, 55 S 965; Car- 
michael v. Foley, 2: Miss. 591. 

Mo.—Mayer v. Keith, 55 Mo. A. 
157; New Hampshire Cattle Co. v. 
Bilby, 37 Mo. A. 43. 

Nebr.—Frey vy. Drahos, 6 Nebr. 1, 
29 AmR 353. 
ee H.—Peaslee v. Gee, 19 N. H. 
273. 

N. Y.—Riegel v. Larnard, 178 App. 
Div. 355, 164 NYS 763; Mullen v. 
Washburn, 169 App. Div. 704, 155 
NYS 757; Colt v. Demarest, 159 App. 
Div. 394, 144 NYS 557 [app dism 211 
N. Y. 564 mem, 105 NE 1082 mem]; 
Tripp v. Richter, 158 App. Div. 136, 
142 NYS 563. 

N. C.—Rivenbark v. Teachey, 150 
N. C. 289, 68 SE 1036. 

Oh.—Johnson y. Pierce, 16 Oh. St. 
472; McAfferty v. Conover, 7 Oh. St. 
99, 70 AmD 57; Barton y. Morris, 15 
Oh, 408. 

Litt vy. Rhodes, 3 Brewst. 

R. I—Coombs y. Patterson, 19 R. I. 
25, 31 A 428. 

S. C.—Marchant v. Felder, 107 S. C. 
516, 93 SH 179. 

Tex.—Lewis v. Bennette, (Civ. A.) 
193 SW 233; James v. Doss, (Civ. A.) 
184 SW 623; Rushing v. Mitchell, 
(Civ. A.) 141 SW 329: 

Va.—Hurley y. Shortridge, 118 Va. 
136, 86 SEH 858. 

Wis.—Kilpinski v. Bishop, 143 Wis. 
390, 127 NW 974; Curtis v. Brown 
County, 22 Wis. 167. 

[a] Evidence not inconsistent.— 
Parol evidence of extrinsic facts and 
circumstances is admissible to show 
that a tract of land described in a 
deed as the tract or lot “known as the 
east half’ of a certain named divi- 
sion, was in fact less than the 
mathematical half of the division, as 
this evidence whereby the land de- 
seribed is identified does not contra- 
dict, vary, or explain the terms in-* 
the deed but leaves every word in 
the description to be understood in 
its plain and ordinary sense, as the 
description does not call for a certain 
quantity of land. Schlief v. Hart, 29 
Oh. St. 150. 

84. Cal.—Swain v. Grangers’ 
Union, 69 Cal, 186, 10 P 404. 

Mass.—Bigelow v. Capen, 145 Mass. 
270, 13 NE 896; Pierce v. Parker, 4 
Mete. 80. 

Minn.—Adamson vv. 
Minn. 529, 29 NW 321. 

Miss.—Hunt v. Shackleford, 56 
Miss. 397. 

N. Y.—Dodge vy. Potter, 18 Barb. 
193. 

N. Ci—Gofft v. Pope, 83_ N.C. 123, 


Petersen, 35 
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ment was executed, notwithstanding such agreement 
may have the effect of adding to, changing, modify- 
ing, or even altogether abrogating the contract of 
the parties as evidenced by the writing;** for the 


g5. U. S.—Bradford v. Union Bank, 
13 How. 57, 14 L. ed. 49; Stark Hlec- 
tric R. Co. v. McGinty Contracting 
Co., 238 Fed. 657, 151 CCA 507; Row- 
land vy. Biesecker, 181 Fed. 128 [aff 
185 7Med., 515,107) CCA...615]5, Pecos 
Valley Bank v. Evans-Snider-Buel Co., 
107 Fed. 654, 46 CCA 534; Goode v. 
U. S., 25. Ct. Cl. 261; Lockwood. v. 
Wes o) Cea Cl. 349. 

Ala.—Fire Assoc. of Philadelphia 
v. Williams, 77 S 166; Insurance Co. 
of North America v. Williams, 77 S 
159; Roquemore vy. Vulcan Iron 
Works Co., 151 Ala. 6438, 44 S 557; 
Dorough y. Harrington, 148 Ala. 305, 


42. S 557; Andrews v. Tucker, 127 
Ala. 602, 29 S 34; Grey v. Grey, 
pe IN EY ASE 


Ark.—Nothwang v. Harrison, 126 
Ark. 548, 191 SW 2; Keatley v. Hol- 
land Banking Co., 166 SW 953; Brick- 
ey v. Continental Gin Co., 113 Ark. 
15, 166 SW 744; Von Berg v. Good- 
man, 85 Ark. 605, 109 SW 1006. . 

Ferguson, 175 Cal. 
646, ; Pearsall v. Henry, 
153 Cal. 314, 95 P 154, 159; Mackenzie 
v- Hodgkin, 126 Cal. 591, 59 RP 36, 
77 AmSR 209. See also Corson v. 
Berson, 86 Cal. 433,25 PRP. 7; Adler 
v. Friedman, 16 Cal. 138; Keeley v. 
Erbe, 33 Cal. A. 267, 164 P 906; Reese 
v. G. B. Amigo Co.,, 31 Cal. A. 450, 
160 P 837; Seals v. Davis, 25 Cal. oN 
63; 142)°P "905; Reed v. McDonald, 22 
Cal. A. 701, 136 P 506; Martin v. 
Stone, 15 Cal. A. 174, 113 P 706. 

Colo.—Hatch v. Fritz, 48 Colo. 530, 
111 P 74; «Sartor: v. Wells, 39, Colo. 
84, 89 P 797; Cerrusite Min. Co. v. 
Steele, 18 Colo. A. 216, 70 P 1091. 

Conn.—Shopper Pub. Co. v. Skat 
Coe 90 iConn.) 317; VIA (317; Barber 
vy. Brace, 3 Conn. 9, 8 AmD 149; Hall 
v. Stewart, 5 Day 428. 

Fla.—Wilson v. McClenny, 32 Fla. 
363, 13 S 873; Spann vy. Baltzell, 1 
Fla. 301, 44 AmD 346. 

Ga.—Loveless v. Bridges, 136 Ga. 
838, 71 SE 166; Mitchell v. Universal 
LL. Ins, Co. 54 Ga: 2893: Rogers iv. 
Atkinson, 1 Ga. 12; Doom v. Stude- 
baker Corp., 22 Ga. A. 705, 97 SE 
106; Camp v. Interstate Chemical Co., 
18 Ga. A. 416, 89 SH 491; Elyea-Aus- 
tell Co. v. Jackson Garage, 13 Ga. A. 
182, 79 SE 388; Reams v. Thompson, 
5 Ga. A. 226, 62 SE 1014; Sparks 
Impr. Co. v. Jones, 4 Ga. A. 61, 60 SE 
810. 

Ida.—State v. 3) Wdeks i298 
88 P 233. 

Tll.—Snow v. Griesheimer, 220 Ill. 
106, 77 NE 110 [aff 120 Ill. A. 516]; 
Sharkey v. Miller, 69 Ill. 560; Russell 
v. Dunbar, 201 Til. A. 411; ‘DeVoney 
v. Cooper, 191 Ill. A. 120; Riley v. 
International Banana Food CopuLrss 
Til, A. 629; George v. Milligan, 174 
Ill. A. 529: Convert v. Bishop, etc., 
Go., 152 Ill. A. 516; Palmer v. Ben- 
nett, 96 Ill. A. 281; McMillan v. De 
Tamble; 93 Ill. A. 65; Chicago, etc., 
R. Co. v. Moran, 85 Ill. A. 543. [aff 
187 Ill. 316, 58 NE 335]; Watkins v. 
Newman, 71 Ill. A. 196; Danforth v. 
MelIntyre, 11 Ill. A. 417. 
* Ind.—American Food Co. v. Hal- 
stead, 165 Ind. 633, 76 NE 251; Toledo, 
ete., R. Co. v. Levy, 127 Ind. 168, 26 
NE 773; Rigsbee v. Bowler, 17 Ind. 
167; Gandy v. Seymour Slack Stave 
Co) CA.) 790M NE 915. 

Ind, T—Fox v. Tyler;,./3! Ind. °C: 
53 SW. 462. 
lowa.—Goodman Mfg. Co. v. Mam- 
moth Vein Coal Co., 168 NW 912; 
Lefebure v. “Lord, 167 NW _ 651; 
Guthrie Ice Co. v. Selby, 166 Iowa 
474, 147 NW 923; Price, etc., Piano 
Co. v. Sheenan, 150 Iowa 189, 129 NW 
836; Fleming v. Linder, 109 NW 771; 
Walker v. Camp, 68 Iowa 627, 19 NW 
802. 

Kan.—Menrow v. Pool, 92 Kan. 732, 


Baird, 


1 


’ 
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141 P 1134; Hill v. Maxwell, 71 Kan. | 
72, 79 P 1088; Todd y. Allen, 18 Kan. 
5438; Logan vy. Hartwell, 5 Kan, 649. 

Ky.—Harmison v. Prestonburg, 107 
SW 337, 32 KyL 864; Illinois Cent. 
R. Co. v. Manion, 67 SW 40, 23 Kyl 
2267; Illinois Cent. R. Co. v. Manion, 
113 Ky. 7, 67 SW 40, 101 AmSR 345. 

La.—Levy _v. Levy, 139 La, 274, 
71 S 507; Heitmann Co, y. Kansas 
City Southern R. Co., 136 La. 825, 
67 S 895, 896 [cit Cyc]; Janney v. 
Browns, o6- la. ADM arl ise Caryn Vs 
Richardson, 35 La. Ann. 505; Cain v. 
Pullen, 34 La. Ann. 511; Buckmaster 
vy. Jacobs, 27 La. Ann. 626; Davidson 
v. Bodley, 27 La. Ann. 149; Helm y. 
Ducayet, 20 La. Ann. 417; McDonald 
v. Stewart, 18 La, Ann, 90; Leeds v. 
Fassman, 17 La. Ann. 32; Mathias v. 
Lebret, 10 Rob. 94; Cunningham v. 
Caldwell, 7 Rob, 520; Ross v. O’Nail, 
1 Rob. 358; Kenyon v. Berghel, 13 
i= iLSs3ye Bouligny v. Urquhart, 4 La. 

Me.—Hilton v. Hanson, 101 Me. 21, 
62 A 797; Courtenay v. Fuller, 65 
Me. 156; Marshall v. Baker, 19 Me. 
402; Low v. Treadwell, 12 Me. 441; 
Brock v. Sturdivant, 12 Me. 81. 

Md.—Baltimore Pearl Hominy Co. 
y. Linthicum, 112 Md. 27, 75 A 737, 
136 AmSR 383, 20 AnnCas 1325; Mor- 
gan v. Dugan, 30 A 558; Stallings 
v. Gottschalk, 77 Md. 429, 26 A 524; 
Allen y. Sowerby, 37 Md. 410; Whit- 
ungton v. Farmers’ Bank, 5 Harr, & 
J. 489, 

Mass.—O’Brien v. Peck, 
50, 84- NE 325; Taylor v. 
189 Mass. 568, 76 NE 203, 
973; Themas y. Barnes, 156 Mass. 
581, 31 NE 688; Shearer v. Babson, 
1 Allen 486; Cummings v. Arnold, 3 
Metc. 486. 37 AmD 155. 

j Grand Traverse Fruit, etc., 
Exch. v. Thomas Canning Co., 200 
Mich. 95, 166 NW 878; Hautala v. 
Dover, 176 Mich. 366, 142 NW 579; 
Marx .y. King, 162.Mich. 258, 127 
NW 341; Town y. Jepson, 133 Mich. 
673, 95 NW 742; Mouat y. Bamlet, 
123 Mich. 345, 82 NW 74, 

Minn.—Hagstrom v. McDougall, 131 
Minn., 389, 155 NW 391; Elliott v. 
Robbins, 110 Minn, 481, 126 NW 65; 
Steidl v. Minneapolis, ete, R. Co., 
94 Minn. 233, 102 NW 701. 

Miss.—Kelly v. Skates, 117. Miss. 
886, 78 S 945. 

Mo.—Davis vy. Scovern, 130 Mo. 303, 
32 SW 986; Brown vy. Bowen, 90 Mo. 
184, 2 SW 398; Henry v. Bassett, 75 
Van Studdiford v. Hazlett, 
322; Bunce vy. Beck, 43 Mo. 
Kansas City Breweries Co. v. 
Haffey, 193 Mo. A, 349, 186 SW 36; 
Russell v. Quincy, ete., R. Co., 177 
Mo. A. 186, 164 SW 164; Wilson v. 
Duffy, 158 Mo, A. 509, 138 SW 918; 
Caldwell v. Sisson, 150 Mo. A. 547, 
1381 SW 140; Boggs v. Pacific Steam 
Laundry Co., 86 Mo, A. 616; Finks 
v. Hathaway, 64 Mo. A. 186; Pugh v. 
Ayers, 47 Mo. A. 590; Conrad vy. 
Fisher, 37 Mo. A. 352, 8 LRA 147. 


198 Mass. 
Finnigan, 
2 LRANS 


266; 


Nebr.—Campbell v. Kimball, 87 
Nebr. 309, 127 NW 142; Fitzgerald v. 
Fitzgerald, etc., Constr, Co., 41 Nebr. 
374, 59 NW _ 888;. Strahl v. Grocer 
ere 5 Nebr. (Unoff.) 482, 98 NW 
1048, 

Nev.—Douglass v. Thompson, 35 
ree 196, 127 P 561, AnnCasi1914C 


N. H—McMurphy v. Garland, 47 N. 
H. 316; Miles v. Roberts, 34 N. H. 
zea Cummings y. Putnam, 19 N. H. 

N. J.—Perrine y. Cheeseman, 11 N. 
J. L. 174, 19 AmD 388; Hoffman vy. 
Hummer, 17 N. J. Eq. 269; McKinstry 
vy. Runk, 12 N. J. Eq. 60; Useful Man- 
ufactures Soc. v. Haight, 1 N. J. Eq. 


393: 
N. Y.—Tyson v. Post, 108 N. Y. 
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parol evidence does not in any way deny that the 
original agreement of the parties was that which 
the writing purports to express, but merely goes to 
show that the parties have exercised their right to 


217, 15 NH 316, 2 AmSR 409; Hope 
v. Balen, 58 N. Y. 880; O’Brien vy. 
Donnelly, 169 App. Div. 709, 155 NYS 
790; Gilleran v. Colby, 161 App. Div. 
923, 145 NYS 682; Driscoll v. Colby, 
164° ADD. Div... 922) 21456 NYS osaos 
Franklinville Union Bank y. Dean, 
154ecApp. Div 7869; 139 ) NMS 835: 
Kirkwood yv. Smith, 132 App. Diy. 758, 
117, NYS 686; Codman vy. Adamson, 
130 App. Div. 317, 114 NYS 408; Hun- 
gerford vy. Snow, 129 App. Div. $16, 
114 NYS 127; Blair v. Minzesheimer, 
124 App. Div. 177, 108 NYS 799; 
Haight vy. Cohen, 123 App. Div. 707, 
108 NYS 502; Farrington vy. Brady, 
11 App. Div. 1, 42 NYS 385; Grange 
v. Palmer, 56 Hun 481, 10 NYS 201; 
Bedell v. Commercial Mut. Ins. Co., 
16 N. Y. Super. 147; Laing v. Hud- 
gens, 82 Misc. 388, 143 NYS 763; 
Columbia Metal Box Co. y. Cohn, 
71 Mise. 444, 128 NYS 743; American 
Exch. Nat. Bank v. Smith, 61 Misc. 
49, 113 NYS 236; Natelsohn v. Reich, 
50 Mise. 585, 99 NYS 327; Morrison 
v. Stember, 49 Mise, 464, 98 NYS 
850; Horne vy. Diamond, 165 NYS 
865; Schulman vy. Portugaloff, 158 
NYS 546; Koenig v. Vidaver, 196 
NYS 5138; Schneekloth y. Crown Silk 
Mfg. Co., 120 NYS 67; Margolys v. 
Mollenick, 98 NYS 849: Smith v. 
Smith, 25 Wend. 405; Brewster v. 
Countryman, 12 Wend. 446; Franchot 
v. Leach, 5 Cow. 506. 

N. C.—Acme Mfg. Co. v. MeCor- 
mick,-175 N. C.. 277, 95 SE 555, LRA 
1918F 572; Brown y. Mitchell, 168 
N. C. 312, 84 SE 404, AnnCas1917B 
933; Palmer v. Lowder, 167 N. C. 331, 
83 SE 464; McKinney Vv. Matthews, 
166 N. ey 576, 82 SE 1036; Lytton 
Mfg. Co. House Mfg. Co., 161 N. €. 
430, 77 Si 233; Rogers Vv. Gennett 
Lumber Co., 154 N.C. 108, 69 SH 
788; Freeman v. Bell, 150 N. C. 146, 
63 SB 682; Adams v. Battle, LAS se Ce 


152, 34 SE 245; Harris v. Murphy, 
119 N.C. 34; 25 SH 708, 56 AmSR 


N. D.—Quinlivan vy. Dennstedt Land 
Co., 168 NW 51; Wadge v. Kittleson, 
12 N. D. 452, 97 NW 856. 

Oh.—EHleventh St. Church of Christ 
Vv... Pennington, 10..Ohs “Cirs Ct e403. 
10 Oh, Cir. Dee. 74. 

Okl.—Hart vy. Frost, 175 P 257. 

Or.—Moll v. Roth Co., 77 Or. 593, 
152 P 235; Condon Nat... Bank ‘¥. 
Rogers, 60 Or. 189, 118 P 846, AnnCas 
1914A 101. 

Pa.—Germantown 


Dairy." Cogs ve 
McCallum, 


223 © Pa a/b b 4). Ue Au Seos 
Phillips yv.. American Cement Tile 
Mfg. Co., 220 Pa. 141, 69 A 589; Heil- 
man v. Weinman, 139. Pawi4o veal 
29; Malone v. Dougherty, 79 Pa 46; 
The Dictator v. Heath, 56 Pa. 290; 
Le Fevre v. Le Fevre, 4 Serg. & R. 
241, 8 AmD 696; Osterling v. Smith, 
61 Pa. Super. 469: Fleck vy. Collins, 
28 Pa. Super. 443° Reber v. Brown- 
back, 27 Pa. Super. 471; Winans v. 
Bunnell, 13 Pa. Super. 445: Amberg 
Vv. Fitzpatrick, 20 Montg. Co. 66. 

Porto Rico.—Torres y. Lathrop, 16 
Porto Rico 172. 

R,. I.—Putnam Foundry, etc., Co. 
V,,, Canfield,,,.25 R. UL, 548 SoA Logs: 
Smith vy... loilbey, 0%. Ri ol eld 9, S20 As 


227. 
Ss. C—wWilliams v. Bruce, 96 SE 
905; Midiand Roofing Mfg. Co. v. 


Pickens, 96 S. C. 286, 80 SH. 484. 

S. D.—Rectenbaugh y. Northwest- 
ern Port Huron Co., 22 S. D. 410, 118 
NW 697. 

Tenn.—Rogers y. Bedell, 97 Tenn. 
240, 36 SW 1096; White v. Blakemore, 
8 Lea 49; Perry v. Central Southern 
R. Co., 5 Coldw. 138; Bryan vy. Hunt, 
4 Sneed 5438, 70 AmD 262; McFarland 


v. Hooke, 1 Tenn. Cas. 82, Thomps. 
Cas..1389. 
Tex.—Self v. King, 28 Tex. 552; 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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change or abrogate the same, or to make a new and 
Where, however, the stat- 
utes prohibit, as they do in some jurisdictions, the 
alteration of a written contract by a subsequent un- 
executed parol agreement, such an agreement can- | 


independent contract.%¢ 


not be shown.8? 


[§ 1694] b. Time of Agreement. 
difference how soon after the execution of the writ- 
ten contract the parol one was made. 
in fact subsequent and is otherwise unobjectionable 


it may be proved and enforced.’8 
[§ 1695] ¢. Consideration. 


Heatherly v. Record, 12 Tex. 49; 
Eubank v. Bostick, (Civ. A.) 194 SW 
214; Ross v.,Moore, (Civ. A.) 191 
SW 853; Lone Star Canal Co. v. 
Broussard, (Civ. A.) 176 SW _ 649; 
Williams v. Phelps, (Civ. A.) 171 SW 
1100; Barnard y. Williams, (Civ. A.) 
166 SW 910; Galveston, ete., R. Co. 
v. Sparks, .(Civ. A.) 162 SW _ 943; 
Lee v. Durham, (Civ. A.) 156 SW 
1135; Weeks v. Stevens, (Civ. A.) 155 
SW 667; Old River Rice Irr. Co. v. 
Stubbs, (Civ. A.) 137 SW 154; House 
v. Holland, 42 Tex. Civ. A. 502, 94 
SW 153; Southern Kansas R. Co. v. 
J. W. Burgess Co., (Civ. A.) 90 SW 
189; Liner v. J. B. Watkins Land 
Morte: ©o.5 629 7bexs [Civ An IL 872268 
Siw, 311; Waco Ice, etc., Co. vai Wis= 
gins, (Civ. A.) 32 SW 58; Strauss v. 
‘Gross, 2 Tex. Civ. A. 432, 21 SW. 305. 

Utah.—Jensen v. Anderson, 50 Utah 
515, 167 P 811; Morgan v. Child, 47 
Utah 417, 155 P 451. 

Vt.—Grand Isme v. Kinney, 70 Vt. 
381,. 41 A 181; .Dunklee’ v..Good- 
nough, 68 Vt. 118, 34 A 427; Platts- 
‘burg First Nat. Bank v. Post, 65 Vt. 
222, 25 A 1093; Flanders y. Fay, 40 
Vt. 316; Farnham vy. Ingham, 5 Vt. 
514. 

Vai—J-_ Pe. Houck Tanning: Co. iv: 
Clinedinst, 118 Va. 131; 86 SE 851; 
Chesapeake, etc., R. Co. v. Swartz, 
115 Wa. 728, 80 SE 568. 

Wash.—Boynton  v. 
Wash. 370, 123 P 522; Passow v. 
Kirkwood Distillery Co., 64 Wash. 
196, 103 -P 34; Manvell v. Weaver, 53 
Wash. 408, 102 P 36; Norris v. China 
Traders’ Ins. Co., 52 Wash. 554, 100 P 
1025. 

W. Va.—Shepherd v. Wysong, 3 
W. Va. 46. 

Wis.—Waterman y. Le Sage, 142 
Wis. 97, 124 NW 1041, 135 AmSR 
1062; Jost v. Wolf, 130 Wis. 37, 110 
NW 232; Bannon v. Aultman, 80 Wis. 
307. 49 NW 967, 27 AmSR 37; Marsh 
v. Bellew, 45 Wis. 36. 

Wyo.—George v.. Emery, 18 Wyo. 

Eng.—Goss v. Nugent, 5 B. & Ad. 
58, 27 ECL 34, 110 Reprint 713; Lioyd 
vy. Sturgeon Falls Pulp Co., 85 L. T. 
Rep. N. S. 162. ; 

Man.—Niagara Falls Co. v. Wiley, 
4 DomLR 96, 21 WestLR 93. 

Que.—Fortier v. Bedard, 4 Que. Su- 
per. 78; Gole v. Cockburn, 8 LCJur 
341. . ’ 

“There is no legal objection to 
the receiving of parol evidence of 
subsequent agreement to vary, and 
even to abrogate, a written contract. 
Marx v. King, 162 Mich. 258, 263, 
127 NW. 341. ; 

[a] A subsequent written agree- 
ment making the payment of a note 
conditional may be admitted under 
the general issue. Heaton vy. Myers, 
4 Colo. 59. 

[b] Evidence of prior negotiations. 
—wWhere there is strong presumptive 
evidence that- subsequently to the 
execution of a written contract the 
parties agreed orally upon a new 


Johnson, 68 


Sb25 L07P. Lt 


It is usually con- 
sidered that in order to render evidence of a subse- 
quent parol] agreement admissible to vary the terms 
of a written contract, it is necessary that such sub- 
sequent agreement is founded upon a consideration,®® 
although a contrary view has been asserted.” 

[§ 1696] d. Sealed Instruments. 


EVIDENCE 


It makes no 


If it was 


favor. 
[§ 1697] e. 


contract, which was a modification 
of the former, testimony may be re- 
ceived of negotiations and conversa- 
tions between these parties, previous 
to the written contract for the pur- 
pose of throwing light upon, and 
showing more clearly, the nature and 
character of the subsequent agree- 
ment. Collins v. Lester, 16 Ga. 410. 

[c] Parol evidence of a settlement 
under an account stated as to an 
amount due under a written contract 
it not inadmissible as tending to 
contradict the writing. Krueger vy. 
Dodge, 15 S. D. 159, 87 NW 965. 

86. Ga.—Ward y. Thompson, 13 
Ga. A. 152, 78 SE 1012. 


Pa.—Grimsley v. Black, 54 Pa. 
Super, 413. 

Tenn.—Bryant v. Hunt, 4 Sneed 
543, 70 AmD 262. 

Tex.—Self v. King, 28 Tex. 552; 


Eubank y. Bostick, (Civ. A.) 194 SW 
214, 

Can.—Dunsmuir y. Loewenberg, 30 
Can. S. C. 334. 

Sask.—Willoughby v. Saskatchewan 
Valley Land Co., 3 Sask. L. 130. 

[a] Consistency with writing.— 
(1) The view has been expressed that 
the subsequent agreement must, in 
order to be provable, be consistent 
with the writing. Ward v. Thomp- 
son, 13 Ga, A. 152, 78 SE 1012. (2) 
It is, however, difficult to perceive 
any sound basis for such a limitation. 

87. Broads v. Mead, 159 Cal. 765, 
116 P 46, AnnCas1912C 1125; McCul- 
loch y. Bauer, 24 N. D. 109, 139 NW 
318; Maisen y. Cartwright, 43 Okl. 
Von, ules P stb: 

[a] “An executed parol agree- 
ment” such as may, under Civ. Code 
§ 1698, be proved for the purpose 
of altering a previous writing must 
consist in the doing or suffering of 
something not required to be done or 
suffered by the terms of the writing. 


Mackenzie v. Hodgkin, 126 Cal. 591, 
59 P 36, 77 AmMSR 209. 

88. Bunce v. Beck, 43 Mo. 266; 
Smith’ v.82 Lilley, 47 Ri [..4119, 20),-A 


227; Field v. Mann, 42 Vt. 61; Will- 
oughby v. Sackatchewan Valley Land 
Co}, S3¥SaskyL30; 

[a] An agreement made before 
the parties separated after execut- 
ing the written contract may be en- 
forced. Smith v. Lilley, 17 R. I. 119, 
20 A 227; Field v. Mann, 42 Vt. 61. 

89. Ala.—Phillips yv. Longstreth, 
14 Ala. 337. 

Cal.—Broads v. Mead, 159 Cal. 765, 
116 P 46, AnnCas1912C 1125. 

Fla.—Porter v. Sims Co., 55 Fla. 
504, 508, 46 S 420 [quot Cyc]. 

Ga.—Reams v. Thompson, 5 Ga. A. 
226, 62 SH 1014. , 

N. Y.—American Exch, Nat. Bank 
vy. Smith, 61 Misc. 49, 113 NYS 236; 
Natelsohn v. Reich, 50 Mise. 585, 99 
NYS 327; Distributer’s Realty Co. v. 
Levinsohn, 145 NYS 67. 

N. C.—Acme Mfg. Co. v. McCor- 
mick, 175 N. C. 277, 95 SH 555, LRA 
1918F 572; McKinney v. Matthews, 
166 N. C. 576, 82 SE 1036. 
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held that where an exeeutory agreement is under 
seal, it cannot be modified or changed by proof of 
a subsequent parol understanding or agreement,’? 
or be released or reseinded by parol.®? 
other hand it has been held that the abrogation of 
a contraet under seal may be shown by parol. It 
has also been held that the time for the perform- 
ance of a contract under seal may be extended by 
parol;°* that where a contract of sale under seal 
did not specify 
stock, proof of a subsequent oral agreement as to 
the time of delivery was admissible,®® and that if 
the parol agreement is exeeuted and one of the 
parties has been led thereby into a line of conduet 
prejudicial to his interest, an estoppel arises in his 


But on the 


the time for delivery of certain 


Contracts Required to Be in Writ- 


It has been | ing. The prineiple that a contraet, although in writ- 


Que.—Fortier y. Bédard, 4 Que. 
Super. 78, 

$0. Schoblasky v. Rayworth, 139 
Wis. 115, 120 NW 822. 


91. Ryan v. Cooke, 172 Ill. 302, 50 
NE 213 [aff 68 Ill. A. 592]; Baltt- 
more, etc... R. Co vy. Illinois. Cent. 
R,. Co., 137% DL. 9, 27 NE 38; Barnett 
v. Barnes, 73 Ill. 216; Hiett v- Turner- 
Hudnut Co., 182 Dll. A. 524: Stome- 


| king v. Long, 142 Ill. A. 203; Kenyon 
lv. Manley, 


125 Ill. A. 615; Jones v. 
Chamberlain, 97 Ill. A. 328; Winship 
v. Wineman, 77 Ill. A. 161; Alschuler 
v. Schiff, 59 Ill A. 54; Breher v. 
Reese, 17 Ill. A. 545; Knahe vw: 
Bowles, 123 Md. 475, 91 A 567; Cur- 
tis v. Parham, 49 Mont. 140, 140 P 
511; David Stevenson Brewing Co. v. 
Junction Realty Co., 156 App. Div. 
271, 141 NYS 271. 

[a] Until a breach an executory 
contract under seal cannot be dis- 
charged or even modified by parol. 
Kuhn vy. Stevens, 30 N. Y. Super. 544. 

[b] Medium of payment.—The rule 
that in an action of covenant upon 
a sealed instrument evidence of a 
parol agreement substantially chang- 
ing the terms of the covenant either 
as to its nature or as to the time of 
its performance is not admissible 
does not apply so as to preclude evi- 
dence of a subsequent agreement 
which merely amounts to a designa- 
tion of the kind of moiuey to be paid 
in fulfillment of the covenant. Mc- 
Howen v. Rose, 5 N. J. L. 582. 

[c] Necessity for seal.—It is im- 
material that the contract would have 
been valid without a seal. Hiett v. 
Turner-Hudnut Co., 182 Ill. A. 524. 

[d] Contract sealed by one party 
only.—Where a seal is attached to 
the signature of one of the parties to 
a written contract, but not to that 
of the other party, the contract as 
to the latter is a simple contract, 
while as to the former it is a con- 
tract under seal. Consequently in an 
action against the party who did not 
seal the contract, evidence is admis- 
sible to show that it was changed by 
a subsequent parol agreement. Balti- 
more Pearl Hominy Co. v. Linthicum, 
112 Md. 27, 75 A 7387, 186 AmSR 3883, 
20 AnnCas 1325. 

92. Sinard vy. Patterson, 3 Blackf. 
(Ind.) 3538; Delacroix y. Bulkley, 13 
Wend. (N. Y.) 71. 

93. Worrell v. Forsyth, 141 Ill. 22, 
30 NE 673; Loeber v. Horrie, 167 Ill. 
INS aeeivile 

94. Branch y. Wilson, 12 Fla. 543; 
Martin v. Topliff, 88 Ill. A. 362; Law- 
rence y. Miller, 86 N. Y. 131. 

[a] Extension of lease.—The rule 
that an executory contract under seal 
cannot be varied by a subsequent 
parol agreement does not apply toa 
parol agreement for the extension of 
a sealed lease. Martin vy. Topliff, 88 
Ill, A. 362. 

95. Knabe v. Bowles, 123 Md. 475, 
91 A 567. 

96. Stoneking v. Long, 142 Ill, A, 


203, 
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ing, may be altered by a subsequent legal contract 
not in writing cannot be applied to a contract re- 
quired by law to be in writing, for if the contract 
may be altered by parol then there is a contract on 
the subject matter by parol in violation of the stat- 


ute.97 


[§ 1698] f. Applications of Principle. 
application of the principle under discussion, evi- 
dence has been admitted to establish a new and sub- 
sequent agreement into which the former one en- 
tered as inducement,°® or which superseded the for- 
mer agreement,®® or to show a subsequent modifica- 
tion,! or waiver of abandonment of the contract,’ 
or of certain provisions or conditions thereof,? or 
of a right existing thereunder,’ or a release from the 
obligations of an executory contract.° 
been held admissible to show an extension of the 
terms of the contract;® the renewal of a contract 


97. Cal.—Adler v. 
Cal. 138. 

Ga.—Studdard v. Hawkins, 139 Ga. 
743, 78 SE 116; Mitchell v. Universal 
L. Ins. Co., 54 Ga. 289. 

Ill—Kenyon y. Manley, 125 Ill. A. 
615. 

Ky.—Illinois Cent. R. Co. v. Man- 
ions) 118: Ky. 7, 67 SW 40) 22 KyL 
2267, 101 AmSR 345. 

Minn.—Thompson v. Thompson, 78 
Minn. 379, 81 NW 204, 548. 

Mo.—Moots v. Cope, (A.) 126 SW 
184; Boggs v. Pacific Steam Laundry 
Cow 86iMo.A; 616: 

Mont.—Curtis v. Parham, 49 Mont. 
140, S40 bile 

N. D.—Quinlivan _ vy. 
Land Co., 168 NW 51. 

Tex.—Seguin Milling, etc., Co. v. 
Guinn, (Civ. A.) 137 SW 456. 

98. Hubbell v. Ream, 31 Iowa 289. 


Friedman, 16 


Dennstedt, 


99. Cal.—Pearsall v. Henry, 153 
Gale 3114,7-950' RP 1545 1593) Keeley xv. 
Erbe, 33 Cal. A. 267, 164 P 906. 


Ill.—Loeber v. Horrie, Pet Till. A. 


31% 
Mo.—Wilson v. Duffy, 158 Mo. A. 
509, 1388 SW 918. 

N. Y.—American. Exch. Nat. Bank 
v. Smith, 61 Mise. 49, 113 NYS 236. 

Ss. C.— Midland Roofing Mfg. Co, v. 
Pickens, 96 S. C. 286, 80 SE 484, 

Tex.—Eubank v. Bostick, (Civ. A.) 
194 SW 214; Weeks v. Stevens, (Civ. 
A.) 155 SW 667. 

[a] Where a verbal contract is a 
complete novation of a written con- 
tract, parol evidence of the verbal 
contract does not offend against the 
rule relating to varying terms of a 
written contract. Weeks vy. Stevens, 
(Tex. Civ. A.) 155 SW 667. 

1. Ark.—Brickey v. Continental 
Gin Co., 113 Ark. 15, 166 SW 744, 

Cal.—Reed v. McDonald, 22 Cal. A. 
701, 186 P 506. 

Colo.—Hatch v. Fritz, 48 Colo. 530, 
111 P 74. 

Ga.—Elyea-Austell Co, v. Jackson 
Garage, 13 Ga. A. 182, 79 SE 38. 

Ill. Levinstein v. Dalton, 202 Til. 
A. 300; Decker v. Cochran, 182 Ill. A. 
584: Gum v. Tibbs, 134 Ill. A. 280. 

Md.—Kribs v. Jones, 44 Md. 396. 

Mass.—Taylor v. Finnigan, 189 
Mass. 568, 76 NE 203, 2 LRANS 973. 

Mich.—Liggett Spring, etc., Co. v. 
Michigan Buggy Co., 106 Mich. 445, 
64 NW 466. 

Minn.—Hagstrom vy. McDougall, 
131 Minn. 389, 155 NW _ 391; Steidl 
v. Minneapolis, etc., R. Co., 94 Minn. 
233, 102 NW 701. 

Miss.—Red Snapper Sauce Co. v. 
Bolling, 95 Miss. 752, 50 S 401. 

Mo.—Evers v. Shumaker, 57 Mo. 
A. 454. 

N. Y.—Haight v. Cohen, 123 App. 
Div. 707, 108 NYS 502. 

N. C.—Acme Mfg. Co. v. McCor- 
mick, 175 N. C. 277, 95 SH 555, LRA 
1918F 572;. McKinney v. Matthews, 
166 N. C. 576, 82 SE 1036; Freeman 
v. Bell, 150 N. C. 146, 63 SE 682. 

Or.—City Messenger, etc, Co. v. 


EVIDENCE 
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which is by its terms renewable at its expiration by 
mutual consent;’? a change in the place of perform- 
ance;® the enlargement “of a power granted;°® the 
making of warranties as to property sold;*° an 
agreement as to the place of delivery ** or the man- 


ner of shipment;!* an agreement made after the 


In the 


of annually.1® 


It has also 


Postal Tel. :Co:;, 74 Or; 943350945 2 
657. 
Pa.—Achenbach y. Stoddard, 253 


Pa. 338, 98 A 604; Papajian v. Scott, 
37 Pa. Super. 560. 
Pa C.—Williams vy. Bruce, 96 SH 

Utah.—Jensen v. Anderson, 50 
Utah 515, 167 P 811. 

Wash.—Norris vy. China Traders’ 
Ins. Co., 52 Wash. 554, 100 P 1025. 

Wis.—Schoblasky v. Rayworth, 139 
Wis. 115, 120 NW 822. 

2. Iowa.—Fleming v. Linder, 109 
NW 771. 

Kan.—Hull v. Allen, 84 Kan. 207, 


13) e050: : 
N. J.—Schwin vy. Perkins, 77 N. J. 
Ey? 402) 72454), [afhew9 ON. SSL. 


515, 78 A 19, 32 LRANS 51, 21 Ann 
Cas 1223]. 

N. Y.—Franklinville Union Nat. 
Bank vy. Dean, 154 App. Div. 869, 
139 NYS 825. 


Okl.—Finola Mfg. Co. y. Paulsen, 
50) Ok12591, 151 7 P) 195: 


Or.—City Messenger, ete., Co. v. 


ones Tel, Co., 74 Or. 483, 145 P 
Pa.—Achenbach vy. Stoddard, 253 


Pa. 338, 98 A 604; Maione v. Dougher- 
ty, 79) Pa, 46. 

Tex.—Lone Star Canal Co. v. 
Broussard, (Civ. A.) 176 SW 649. 

Wash.—Lamar v. Anderson, 71 
Wash, 314, 128 P 672. 

[a] Surrender of lease.—In forci- 
ble entry and detainer by a tenant, 
the exclusion of parol evidence that 
the tenant had surrendered his lease 
and possession to his landlord is re- 
versible error. Schwin v. Perkins, 
UISING SEER 402 Re (208k. 464." [atts 179 
Nive. Tu. 515,978) ALd9) 82 LRANSES 2; 
21 AnnCas 1223]. 

{b] The dissolution of a partner- 
ship may be shown by parol, although 
the partnership agreement is in writ- 
ing. Franklinville Union Nat. Bank 
se stin 154 App. Div. 869, 1389 NYS 

3. Ga.—Elyea-Austell Co. v. Jack- 
eon Garage, 13 Ga. A. 182, 79 SE 

Ind.—Prudential Ins. Co, v.- Sulli- 
van, 27 Ind. A. 30, 59 NE 878. 
lore ae v. Sangston, 5 Md. 

N. D.—McCulloch y. Bauer, 24 N. 
D. 109, 189 NW 318. 

Tenn.—Bryan vy. Hunt, 4 Sneed 543, 
70 AmD 262. 

Tex.—Chicago, etc., R. Co. v. Scott, 
(Civ. A.) 156 SW 294. 

Wash.—Norris v. China Traders’ 
Ins. Co., 52 Wash. 554, 100 P 1025. 

4. Kemp, etc., Mfg. Co. v. Mitchell, 
215 Fed. 935; Whitcher vy. Shattuck, 
3 Allen (Mass.) 319; Sommer v. Wilt, 
4 Serge. & R. (Pa.) 19. 

fa] An agreement not to issue 
execution on a judgment without no- 
tice may be shown. Sommer y. Wilt, 


Serge. & R. (Pa.) 19. 
5. Grand Traverse Fruit, ete, 
Exch. v. Thomas Canning Co., 200 


execution of a bill of sale that title should remain 
in the vendor for a time;?* an agreement by a land- 
lord to make or pay for certain alterations or re- 
pairs '* or to accept a smaller rent than that stipu- 
lated for in the.Jease;1> and an agreement to lower *° 
or increase” the rate of interest on a mortgage, 
or to make the interest payable semiannually instead 
It is also competent to show a sub- 
sequent agreement between the parties to a writ- 
ten instrument as to the time for the payment of 
money due or to become due by the terms of the 
eontract,!® or for the performance of the con- 


Mich. 95, 168 NW 878; Bryant vy. 
Thesing, 46 Nebr. 244, 64 NW 967. 

Discharge, performance, and the 
like generally see supra §§ 1609-1611. 

6. Savannah, etc., R. Co. v. Wide- 
man, 99 Ga. 245, 25 SE 400; Hill v. 
Freeport Waterworks Co., 40 Pa. Su- 
per. 592. 

7. Pasteur Vaccine Co. y. Burkey, 
22 Tex. Civ. A. 232, 54 SW 804. 

8 Coates v. Sangston, 5 Md. 121; 
Malone y. Dougherty, 79 Pa. 46. 

9. Hartford F. Ins, Co. vy. Wilcox, 
STE ws. 

10. McCormick Harvesting Mach. 
Co. v. Hiatt, 4 Nebr. (Unoff.) 587, 95 
NW 627. 

11. Miles v. Roberts, 34 N. H. 245. 

12. Town y. Jepson, 133 Mich. 673, 
95 NW 742. 

13. Keeney v. Swan, 2 NYSt 214. 

14. Woodworth vy. Thompson, 44 
Nebr. 311, 62 NW 450; Post v. Vetter, 
2 EH. D. Smith (N. Y.) 248; Caulk v. 
Everly, 6 Whart. (Pa.) 303. 

15. Boos v. Dulin, 103 Iowa 331, 
72 NW. 533; Nicoll v. Burke,. 78 
N. Y. 580; Haight v. Cohen, 123 App. 
Div. 707, 108 NYS 502. ; 

[a] The consideration of an agree- 
ment reducing rent for the remainder 
of the term of a lease may be shown 
by parol. Natelsohn y. Reich, 50 
Mise. 585, 99 NYS 327. 

: net Sharp v. Wyckoff, 39 N. J. Eq. 

76. 

17. Standard Trusts Co. v.. Hurst, 
24 Man, 185. 

18. Sharp v. Wyckoff, 39 N. J. 
Kq. 376. 

19. Ala.—Moody v. Atkins, 40 S 
305; Ferguson vy. Hill, 3 Stew. 485, 
21 AmD_ 644; Starr Piano Co. “y. 
Baker, 8 Ala. A. 449, 62 S 549. 

Colo.—Drescher v. Fulham, 11 Colo. 
Alh62;)62 Px (685. 


Tll.—German Ins., ete, Inst. v. 
Vahle, 28 Till. A. 557. 
Iowa.—Jones vy. Alley, 4 Greene 


181. 
é el eee v. Chambers, 6 Gill & 

Miss.—Boyd v. Kelly, 111 Miss. 629, 
71'S 897%. 

N. H.—Grafton Bank vy. Woodward, 
5 N. H. 99, 20 AmD 566. 

N. C.— Freeman v. Bell, 150 N. C. 
146, 63 SE 682. 

1908 ——Peck v. Beckwith, 10 Oh. St, 

Okl.—Roe v. Fleming, 32 Okl. 259, 
122 P 496. 

Or.—Moll v. Roth Co., 77 Or. 593, 
152 P 235; Condon Nat. Bank |v. 
Rogers, 60 Or. 185, 118 P 846, AnnCas 
1914A 101. 

rs phe cpa v. Weaver, 48 Pa. Super. 


R. I.—Putnam Fdy., ete, Co. v. 
Canfield, 25 R. I. 548, 56 A 1033. 

S. C.—Solomons v. Jones, 5 S. C. L. 
54, 5 AmD 588. 

Tex. Say etal J Vv. Brubaker, (Civ. A.) 
187 SW 102 

Wis. enV ton Spa Bank v. Marine 
Bank, 16 Wis. 120.° 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1698-1702] 


tract °° or the delivery of goods sold.2!_ Evidence has 
also been admitted of agreements with reference 
to the compensation under a contract of employ- 
ment,’? the price to be paid for property purchased,”* 
and the ownership of trade fixtures on leased prem- 
But the admission of evidence which does 
not tend to show the making-of a subsequent parol 
agreement and does tend to lead the minds of the 
jurors to the conclusion that the rights of the par- 
ties are not to be governed by the original written 


ises.2+ 


contract is error.?5 


[§ 1699] 34. Supplying Omissions—a. Private 
Evidence is frequently received to sup- 
ply omissions in public writings in order properly 


Writings. 


to construe them.?°® 


[§ 1700] b. Public Records 


Whether or not parol evidence may be received to 
supply an omission in a public record is a matter de- 
termined largely by the nature of the omission and 
statutory requirements as to what the record shall 


show.27 


[a] An extension of time for re- 
deeming mortgaged personal prop- 
erty may be proved by parol. Deshazo 
v. Lewis, 5 Stew. & P. (Ala.) 91, 24 
AmD 769. 

20. U. S.—Citizens’ Nat. Bank v. 
Davissons ess Ue Se le, oo SOL O25, 
Pieced: tbo fattega 6 @INer MM.) 689, 
120 P 304]; Emerson v. Slater, 22 
How. 28, 16 L. ed. 360; Riverside Tp. 
ee eee 211 Wed. 8738, 128 CCA 
Ark.—Nothwang v. Harrison, 126 
Ark, 548, 191 SW 2. 


Cal.—White v. Soto, 82 Cal. 654, 
aoe EO. 

Fla.—Branch v. Wilson, 12 Fla. 
543 


Hawaii— Hawaiian Dredging Co. v. 
Holloway, 16 Hawaii 638. 

Ill.— Baker vy. Whiteside, 1 Ill. 174, 
12 AmD 168. 

Iowa.—Jones v. Alley, 4 Greene 181. 


Ky.—Chiles v. Jones, 3 B. Mon. 
b1. 

Md.—Coates v. Sangston, 5 Md. 
121. 


Mass.—Stearns v. Hall, 9 Cush. 31. 

Mich.—Frederick vy. Hillebrand, 199 
Mich. 333, 165 NW 810. 

Mo.—Chambers v. Board of Educa- 


tion, 60 Mo. 370. 
Nebr.—Campbell v. Kimball, 87 
309, 127 NW 142. 


Nebr. 
N. Y.—Lawrence vy. Miller, 86 N. Y. 


Super. 285 [aff 13 N. Y. 248]; Keat- 
ae VW. ubrice, 1. Johns. Cas., 22,. 1 
AmD 92. \ 

Or.—Scott v- Hubbard, 67 Or. 498, 
26 P6533. 


Pa.—Malone y. Dougherty, 79 Pa. 
46. 

Vt.—Barker v. Troy, etc., R. Co., 
Omit. 1 OO: f 

[a] A contrary view has been as- 
‘serted with respect to contracts fixing 
no time for performance, it being 
held that in such case the law im- 
plies that performance must be with- 
in a reasonable time, and that a 
subsequent agreement fixing a time 
for performance cannot be shown. 
Manhattan Top, etc., Co. v. Boymann, 
137 NYS 883; Smith Sand, etc., Co. 
vy. Corbin, 89 Wash. 43, 154 P 150. 

21. Chiles v. Jones, 3 B.. Mon. 
(Ky.) 51; Orguerre v. Luling, 1 Hilt. 


(N. Y.) 383; Smith v. Halligan, 1 

NYS 820; Neil v. Cheves, 17 S. C. L. 

537. 

* 22. Richardson v. Hooper, 13 Pick. 
Mass.) 446. 

AS A ee vy. Bellew, 45 Wis. 36. 
24. Podlech y. Phelan, 13 Utah 


338, 44 P 838. 
25. Pugh v. Ayers, 47 Mo. A. 590. 
26. See supra § 1589. 
27. See supra § 1439. 
S50 Wiis — Usa Sy bank) y.~ Dand- 


EVIDENCE 


[§ 1701] «. 


[§ 1702] 35. 


sustain it.29 


(22-Gx) 1277 


Corporate Records. Omissions from 
corporate records may be supplied by parol evidence, 
particularly where there are no statutory provisions 
as to what the records shall show.?8 


Sustaining Instrument—a. In Gen- 


eral. As a general rule, where the validity or bind- 
ing effect of an instrument in writing, not void on 
its face, is attacked for any reason, parol evidence, 
not contradictory of the writing, is admissible to 
Accordingly parol evidence may be 


received to repel a charge of fraud *° or duress;*} 


to disprove an 


or Documents. 


ridge, 12 Wheat. 64, 6 L. ed. 552; 
McCartney v. Clover Valley Land, 
etc., Co., 2382 Fed. 697, 146 CCA 623, 
wipes 1127; Allis v. Jones, 45 Fed. 

Cal.—Hughes Mfg., ete., Co. v. Wil- 
cox, 138 Cal. A. 22/108 P 871. 

Ill. Hotchkiss y. Norwood Park 
Bldg., etc., Assoc., 229 Ill. 248, 82 NE 
257; Housley v. Feilchenfeld Co., 152 
Til, A. 68; Lurton vy. Jacksonville 
Loan, etc., Assoc., 87 Ill. A. 395 [aff 
187 Ill. 141, 58 NE 218]. 

Ky.—Poutch y. National Fdy., ete., 
Co., 147 Ky. 242, 143 SW 1003. 

La.—Meridian Fertilizer Factory v. 
Wright, 136 La. 926, 67 S 967; Vicks- 
burg, etc., R. Co; vy. Ouachita Parish, 
11 La. Ann. 649. 

Mich.—Reynick y. Allington, ete., 
Mfg. Co., 179 Mich. 630, 146 NW 
252; Chase v. Michigan United R. 
Co., 165 Mich. 498, 1381 NW 118. 

Minn.—State vy. Barnes, 136 Minn. 
438, 162 NW 513, 1050. 

Mo.—Royal Casualty Co. 
ler, 194 Mo. A. 588, 186 SW 1099; 
Watts v. Mississippi County Levee 
Dist. No. 1, 164 Mo. A. 263, 145 SW 
129; St. Louis. Rawhide Co. vy. Hill, 
72 Mo. A. 142 


v. Pul- 


N. M.—Rueb v. Rehder, 24 N. M. 
5a45) 14s P9992: 
N. Y.—East Lake Lumber Co. v. 


Van Gorder, 105 Misc. 704, 174 NYS 
38 


N. C.—Whitlock y. Alexander, 160 
N. C. 465, 76 SE 538. 

Pa,—Hamill v. Supreme Council R. 
A152 Ran bea sO Ad 040s, Llarmony: 
Bldg. Assce. y. Goldbeck, 13 WklyNC 
24, 


Tex.—Cameron y. Decatur First 
Nat. Bank, (Civ. A.) 34 SW 178. 

29. U. S.—Case Mfg. Co. v. Sox- 
Man, US Ue S.43t ils SC 360,434 
L. ed. 1019; Knickerbocker L. Ins. 
Co. v. Norton, 96 U. S. 234, 24 L. ed. 
689, 

Ida.—State v. Baird, 13 Ida. 126, 
89_P 298. 

Ill.—Kidder v. Vandersloot, 114 Ill. 
133, 28 NE 460. 

Ind. T.—Smith vy. Moore, 2 Ind. T. 
126, 48 SW 1025. 

La.—Cain v. Bauman, 118 La. 82, 
42 S 654. 

Md.—Zihlman v. Cumberland Glass 
Co., 74 Md. 303, 22 A 271. 

Mass.—Swazey v. Allen, 115 Mass. 
594. 

Mo.—Williams v. Butterfield, 214 
Mo. 412, 114 SW 13. 

N. Y.—Mead v. American F. Ins. 
Co., 13 App. Div. 476, 438 NYS 334; 
Granniss v. McLean Automobile Co., 
117 NYS 881. 


Or.—Zobrist v. Estes, 65 Or. 573, 
133 P 644, 

Pa.—Nixon vy. McCallmont, 6 Watts 
& S. 159. 

Tenn.—Jones v. Sharp, 9 Heisk. 
660. 


allegation that the consideration 


was illegal ®? or that an ebligation was usurious;** 
to establish the existence of a debt intended to be 
secured by a mortgage;** to explain alterations *° 
or show consent thereto;*° to show the adoption of 
a seal ?* or that a scrawl was intended as a. seal 33° 
to explain a variance with respect to names *° or a 
discrepancy between the amount of a debt and a 
mortgage securing it;*° to show authority to exe- 


Vt.—Taylor v. Vail, 66 A 820. 
Va.—Southern Mut. Ins. Co. v. 
Trear, 29 Gratt. (70 Va.) 255. é 
Wash.—Muir v. Westcott, 34 Wash. 
463, 75 P 1107; Gove v. Tacoma, 34 

Wash. 434, 76 P 73. 

{a] Evidence for this purpose is. 
always allowable regardless of the 
form the transaction may assume 
in the writing executed by the party. 
Kidder v. Vandersloot, 114 Ill. 133, 
28 NE 460. 

[b] Execution of a sealed instru- 
ment may be proved by parol. Zihl- 
man v. Cumberland Glass Co., 74 
Md. 303,22 7A 271. 

{[c] On the question of the suffi- 
ciency of an attestation of a witness 
to a note, for the purpose of bringing 
it in the exception to a statute limit- 
ing actions on such instruments, it 
is admissible to prove that it was: 
attested with the knowledge and con- 
sent of the maker, and in pursuance 
of an agreement of the parties at 
the time the note was signed. Swazey 
v. Allen, 115 Mass. 594. 

30. Ala.—Alabama L. Ins. ete, 
Co. v. Pettway, 24 Ala. 544; Aber- 
crombie v. Bradford, 16 Ala. 560) 
espn Eee Ins: (\Co: ve"Mish, eb Li, 

La.—Jackson vy. Hays, 14 La. Ann, 
577; Fouque v. Vigniaud, 6 Mart. 

2 


423. 
PT a ei v. -Hall, 9 Gill & J. 


N. C.—Potter v. Everitt, 42 N. @ 
152; Runyon- v. .ueary, 20 N. ©3732 

Va.—Sloan v. Rose, 101i Va. 151, 
43 SE 329. 

31. Hardin v. Hardin, 38 Tex. 616.. 

32. Rundell v. La Fleur, 6 Allen 
(Mass.) 480; Buckner vy. Ruth, 47 
SS OL, aby AlN 

83. Joyner v. Vincent, 20 N. C. 
652; Porterfield v. Coiner, 4 Gratt. 


(45 Va.) 55; Campbell v. Shields, 6: 
Leigh (33 Va.) 517. 

34. Shaver v. Bear River, etc.,. 
Water, etc., Co., 10 Cal. 396. 

35. Zobrist v. Hstes, 65 Or. 573,. 
133 P 644. 

86. State v. Baird, 13 Ida. 126, 89 
P 298. 


37. Twitty v. Houser, 7 S. C. 153. 

38. Relph v. Gist, 15 S. © L. 267. 

39. Meredith v. Richardson, 10 
Ala. 828: Guion v. Ford, 6 Rob. (La.): 
84. 

[a] Evidence is admissible: (1) 
To show that a variance between the 
name of the assignees of a bond and 


plaintiffs in an action thereon was 
a clerical error. Cuion v. Ford, 6 
Rob. (la.) 84. (2) To obviate a 


supposed variance in omitting to set 
out the names of all the defendants 
in a forthcoming bond taken on an 
execution, and to conform the 
sums recited to the execution, Mere- 
dith v. Richardson, 10 Ala. 828. 

4G. Gunn v. Jones, 67 Ga, 398. 
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eute an instrument ‘1 or ratification of the execution 
thereof ;4” or to show that a deed was duly acknowl- 
edged and recorded.*? It has also been held per- 
missible to sustain a deed or other instrument, 
which is attacked on the ground that the considera- 
tion was illegal, or was not paid, or did not exist, 
by showing a valid consideration, although different 
from that expressed;#* but there is authority for 
the contrary view.*® Where a writing provides that 
it shall not be binding except under certain condi- 
tions, parol evidence is not admissible to show a 
contemporaneous understanding of the parties modi- 
fying the conditions named in the writing.*® Valid- 
ity of an insurance policy may be sustained by pa- 
rol evidence showing that the agent of the insurer 
knew of and assented to the existence or procute- 
ment of other insurance or of a mortgage! on the 
property insured, notwithstanding a provision in the 
instrument that it shall be void in ease of such 
other insurance or a mortgage, unless the consent of 
the insurer is shown by a written indorsement there- 
on;*7 or where breach of warranty is relied on as 
a defense, parol evidence is admissible to show that 
the agent of the company was responsible for an 
improper statement in the application, and that the 
insured was in no way responsible for such mis- 
take, but relied on the insurer or his agent to 
prepare the application and policy, and did not in 
fact know of such improper statement, and that 
the agent of the insurer knew the facts as they 


EVIDENCE 


[§§ 1702-1704 


existed.48 It is usually considered that, where the 
policy contains a stipulation to the effect that it 
shall be void if any false statements are made in 
the application for insurance, it may be shown 
by parol that the statements given by the insured 
to the agent of the insurer were true and were 
different from those which the agent transcribed in 
the application which he sent to the insurer,*® al- 
though a contrary view has been exerted;°° and it 
has also been held that where the agent inserted cer- 
tain matters in, the application for life insurance, on 
information which ‘he obtained from third persons 
without the consent of the insured, parol evidence is 
admissible to show the circumstances -under which 
the insertion was made, although it contradicts the 
written contract.°1 

[§ 1703] b. Instrument Void on Its Face >?— 
(1) In General. Where an instrument is upon its 
face void, because it shows a violation of some statu- 
tory provision, or omits something which the law 
makes essential to its validity, or for any other rea- 
son, parol evidence cannot be admitted to contra- 
dict the portion which shows a violation of the 
statute, to supply the omission which renders the 
instrument void, or otherwise to make effectual that 
which the law declares shall be of-no effect,°® unless 
it can be shown that the provision which renders 
the instrument void was inserted by mistake.54 

[§ 1704] (2) Uncertainty. Where an instru- 


ment or a portion thereof is void for indefiniteness’ 


41. U. S.—Alexandria Mechanics’ _[a] Tlustration.—Where the con-| (Mass.) 211, 43 AmD 428. 
Bank v. Columbia Bank, 5 Wheat.|sideration in a deed is stated in 51. Union Mut. Ins. Co. v. Wil- 
3265.15) ola: sed. 100: money, which does not appear to] kinson, 13 Wall. (U. S.) 222, 20 L. ed. 
Md.—Zihlman v. Cumberland Glass | have been paid, it is not permissible, | 617. 
‘Co: Ae Md. 303, 22 A 271. where the deed is impeached for 52. Instrument dated on Sunday 


N. Y.—Granniss v. Mclean Auto. 
Core din NYS (881, 

Tex.—Cain v. Mack, 33 Tex. 135. 

Vt.—McDonald v. Eggleston, 26 
Vt. 154; 60 AmD 303. 

{a] Authority to sign for another. 
—It may be shown that the person 
whose name appears as the maker 
of a note authorized another person 
to sign his name. Cain v. Mack, 33 
Tex, 135; 

{b] Execution by agent.—Where 
the liability of the principal depends 
on whether the execution of a writ- 
ten instrument by his agent was 
done in the exercise and within the 
limits of the power delegated to him, 
parol evidence is admissible to de- 
termine these _ facts. Alexandria 
Mechanics’ Bank v. Columbia Bank, 
5 Wheat. (U. S.). 326, 5 L.-ed. 100. 

{c] Lease by executor.—In an 
action for rent due under a written 
lease executed by a certain estate 
as lessor, plaintiffs could show that 
the executor of the estate had power 
to execute the lease. Granniss_ v. 
McLean Auto. Co., 117 NYS 881. 

[d] Corporate act.—It:. may be 
shown that the corporate seal was 
affixed to an instrument in the pres- 
ence and by the authority of the full 
board, and that it was signed by all 
the stockholders, and by two direc- 
tors on behalf of the corporation. 
Zihlman v. Cumberland Glass Co., 
74 Md. 308, 22 A 271. 


42. See infra § 1705. 
43. Williams v. Butterfield, 214 
Mo. 412, 114.SW 138 (record de- 


stroyed or mutilated by some unau- 
thorized third person drawing a line 
through the acknowledgment, or by 
the carelessness of the recorder). 

44, Chiles v. Coleman, 2 A. K. 
Marsh. (Kv.) 296, 12 AmD 396; Wim- 
berly v. Wortham, (Miss.) 3 S 459; 
Leach v. Shelby, 58 Miss. 681; Dor- 
sey v. Hagard, 5 Mo. 420; Buckner v. 
Rut fice Cokie to j. 

45. Glenn v. Randall, 2 Md. Ch. 
220; Elysville Mfg. Co. v. Okisko Co., 
2 Md Oh roc. 


fraud, to set up marriage as the 
consideration in order to support the 


deed. Betts 'v.; Union Bank 1 Harr. 
& Gi(Md.) 175,18) AmD 283. 

46. Acker v. Phoenix, 4 Paige 
CREF VDE S05: 


47. McHlroy v. British America 
Assur. Co., 94 Fed. 990, 36 CCA 615. 

48. ‘Texas Banking, etc., Co. v. 
Stone, 49 Tex. 4. 

49.. U. S.—New Jersey’ Mut. L. 
Ins. Co. v. Baker, 94 U. S. 610, 24 L. 
ed. 268; American L. Ins. Co. v. Ma- 
hone, 31 Wall. Woo eas pedal Doo8 
Union Mut. Ins. Co. v. Wilkinson, 13 
Wall. 222, 20 L. ed. 617; -Lueder v. 
Hartford, L., etc., Ins. Co., 12 Fed. 
465, 4 McCrary 149. 

Tll.—Royal Neighbors of America 
v. Boman, 75 Ill. A. 566 [aff 177 III. 
27, 52 NE 264, 69 AmSR 201]. 
__lowa.—Parno vy. Iowa_ Merchants’ 
SAN Ins. Co., 114 Iowa 132, 86 NW 

Kan.—Continental Ins. Co. 
Pearce, 39. Kan. 396, 18 PP) 291, 7 es 
SR 557. 

Nebr.—Fidelity Mut. F. Ins. Co. 
NA 4 Nebr. (Unoff.) 159, 93 NW 

N. Y.—Wilder v. Preferred Mut. 
Ace. Assoc., 14 NYSt 365. 

Pa.—Smith v. Farmers’, ete., Mut. 
HOMNS. ICO. CO ba. ots 

Tenn.—Planters’ Ins. Co. v. Sorrels, 
1 Baxt. 352, 25 AmR 780. 

Wis.—McBride v. Republic F. Ins. 
Co., 30 Wis. 562. 

50. McCoy v. Metropolitan L. Ins. 
Co., 133 Mass. 82; Campbell v. New 
England Mut. L. Ins. Co., 98 Mass. 
381; Draper v. Charter Oak F. Ins. 
Co., 2 Allen (Mass.) 569; Kibbe v. 
Hamilton’) Mut. tins sor et Gray 
(Mass.) 163; Jenkins v. Quincy Mut. 
F. Ins. Co., 7 Gray (Mass.) 3870; Lee 
v. Howard F. Ins. Co., 3 Gray (Mass.) 
5838; Miles v: Connecticut Mut. L. Ins. 
Co., 3 Gray (Mass.) 580; Lowell v. 
Middlesex Mut. F. Ins. Co., 8 Cush. 
(Mass.) 127; Barrett v. Union Ins. 
Co., 7 Cush. (Mass.) 175; Holmes v. 


Charlestown Mut. F. Ins. Co., 10 Mete. 


see infra § 1709. 

Void and unintelligible contracts 
generally see infra § 1712. 

53. U. S.—Walker v. Moore, 29 F. 
Cas. No. 17,080, 2 Dill. 256. 

Ala.—Nelson v. Shelby Mfg. etc., 


Foe 96 Ala. 515, 11 S 695, 38 AmSR 
gatk-—Pack v. Crawford, 29 Ark. 
< . 


Colo.—Poage v. Rollins, 24 Colo. A. 
537, 1356, PRP, 990% 

Ga.—Fidelity, ete. Co. v. Butler, 
aes Ga. 225, 60 SE 851, 16 LRANS 
Z Til.—Harman Co. v. Kastor, 202 Ill. 


‘lowa.—Grimes v. Bllyson, 130 Iowa 
286, 105 NW 418. 


La.—Bethel v. Hawkins, 21 La. 
Ann. 620. : 
N. Y.—Seymour v. Warren, 59 


App. Div. 120, 69 NYS 236; Porter 
v. Havens, 37 Barb. 343. 

Pa.—Jourdan vy. Jourdan, 
& R. 268, 11 AmD 724. 

S. C.—Stephens v. Winn, 5 S. C. L. 
Iv, Darbyav. Hunt, 7 S.C. D740: 

Tenn.—August  v. Seeskind, 6 
Coldw. 166. 

{a] This rule has been applied 
where the instrument was void be- 
cause based upon Confederate money 
as a consideration. Bethel v. Haw- 
kins, 21 La. Ann. 620. 

{b] A warrant should be valid on 
its face to justify an officer in serv- 
ing it, and cannot be aided as to its 
validity by parol evidence that the 
person who signed it was a justice 
of the peace. Reach vy. Quinn, 159 
Ala, 340, 48 S 540. 

[c] A defective certificate of ac- 
knowledgment of a release of dower 
cannot be aided by parol. Ennor v. 
Thompson, 46 Ill. 214. 

[d] A verbal lease which is de- 
fective and inoperative in itself may 
be confirmed or supported by parol 
evidence. Rabassa v. Orleans Nav. 
Co., 5 La. 461, 25 AmD 200. 

54. Griffin v. New Jersey Oil Co., 
AAUIN, Sdn ECs 98 


9 Serg. 


For later cases, develonments and changes in the law see cumulative Annotations, same title, page and note number. 
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or uncertainty in any of its terms, the deficiency 
cannot be cured by parol evidence;** but, before pro- 
nouncing an instrument void for uncertainty, the 
court should examine it in all the light to be gathered 
from contemporaneous facts and circumstances.5¢ 

Evidence of Ratification. 
fication of the transaction evidenced by a void in- 
strument may be shown by parol;°* and where a 
contract is not upon its face that of the party 
whom -it is sought to charge, parol evidence is ad- 
missible to show an adoption or ratification thereof 
So also, where one partner signs 
the firm name to a written instrument, it may be 
shown by parol that his copartners subsequently 


[§ 1705] e. 


by such party.°§ 


55. U. S.—Paine v. Germantown 
Trust Co,, 136 Fed. 527, 69 CCA 303. 

Ala.—Gaston v. Weir, 84 Ala. 193, 
4 S 258; Clements v. Pearce, 63 Ala. 
284; Paysant v. Ware, 1 Ala. 160. 


Ark.—Tatum v. Croom, 60 Ark. 
487, 30 S 885. 
Cal.—Cadwalder v. Nash, 73 Cal. 


43, 14 P 385; Brandon vy. Leddy, 67 


‘Cal. 48, 7 P 33; People v. San Fran- 


cisco Sav. Union, 31 Cal. 132. 
Ind.—Munger v. Green, 20 Ind. 38; 
eoeaes v. Byrne, 10 Ind. 146, 71 AmD 
Iowa.—Augustine v. McDowell, 120 
Iowa 401, 94 NW 918. 
Ciscoe iy ns v. Pace, 10 La. Ann. 
doceeae ents v. ‘Gist, 2)-Harry & J. 
8. 
Minn.—George v. Conhaim, 388 
Minn. 338, 837 NW 791; Herrick v. 
Morrill, 37 Minn. 250, 33 NW 849, 5 
AmSR 841. 
Miss.—Howard v. Tomicich, 81 
Miss. 703, 33 S 4938; McGuire v. Ste- 
vens, 42 Miss. 724, 2 AmR 649; Gil- 
dart v. Howell, 2 Miss. 198. 
Mo.—Campbell v. Johnson, 44 Mo. 


_ 247. 


Nebr.—Gillespie v. Sawyer, | 15 
Nebr. 536, 19 NW 449. 
N. Y.—Bank of Commerce v. J. G. 


Shaw Blank Book Co., 54 N. Y. Super. 
83 


Nene —“Kiffi ve Kaif) 95 Ne er ils 
Harrison v. Hahn, 95 N. C. 28; Robe- 
son v. Lewis, 64 N. C. 734. 

Pa.—Morris v. Stephens, 46 Pa. 
200. 

S. C.—Broughton v. Buchmore, 16 
Ss. C. L. 300, 18 AmD 654. 

Tenn.—Dobson v. Litton, 5 Coldw. 
616; Cannon v. Trail, 1 Head 282. 

Tex.—Clark v. Gregory, 87 Tex. 
189, 27 SW 56; Norris v. Hunt, 51 
Tex. 609; McKinzie v. Stafford, 8 Tex. 
Give UAS 1215) 2723S Wego: 

Va.—Hoster v. Zollman, 122 Va. 
41, 94 SE 164; Mayo v. Murchie, 3 
Munf. (17 Va.) 358. 

See also supra § 1599. : 

“In the absence of fraud or mis- 
take, the function of extrinsic evi- 
dence in aid of a contract of this 
character is not to supply omissions 
or cure defects which render the 
same fatally uncertain as to an ele- 


_ ment so essential as the names of the 


contracting parties whose minds 
must meet and the use of oral tes- 
timony is limited by the general rule 
applicable to the interpretation of 
other written instruments.” Cham- 
bers v. Roseland, 21 S. D. 298, 299, 
112 NW 148. 

[a] An official entry on a record, 
void for uncertainty, cannot be_ex- 
plained by extrinsic evidence. Por- 
ter v. Byrne, 10 Ind. 146, 31 AmD 
a Clements v. Pearce, 63 Ala. 
284: Hancock v. Watson, 18 Calas; 
Langert v. Ross, 1 Wash. 250, 240P. 
443; Shore v. eed 9 CCL. 4&3 

5, 8 Reprin : 
aoe. Jourdan y. Jourdan, 9 Serg. & 
R. (Pa.) 268, 11 AmD 724. 

58. Williams v. Uncompahgre Ca- 
nal Co., 13 Colo. 469, 22 P 806; Mc- 
Clintock v. Ba 530 Bros. Mfg. Co., 
Tex. A.) 15 SW : 
oe ar ohing v. Battin, 30 Pa. 84; 


EVIDENCE 


[§ 1706] 


A rati- 


dence.®! 
[§ 1707] 


McDonald v. Eggleston, 26 Vt. 154, 
60 AmD 3038. 

60. U. S.—Vose v. U. S. Metal 
Products Co., 216 Fed. 775 [rev on 
geet grounds 219 Fed. 747, 135 CCA 
(iba teks County v. Linch, 73 S 

Ark.—Darter v. 63 Ark. 
475, 39 SW 358. 

Cal.—Board of Education v. Kee- 
nan, 55 Cal. 642. j 

Ga.—Dobbs v. State, 8 Ga. A. 731, 
70 SE 101. 

Il].— Chicago, “ete., KR. Co., v.. Wil- 
son, 128 Ill. A. 88 [aff 225 Ill. 50, 80 
NE 56, 116 AmSR 102]. 

Iowa.—Riley v. Litchfield, 168 
Iowa 187, 150 NW 81, AnnCasi1917B 
172; In re Burmaster, 161 Iowa 116, 
141 NW 55; Beatle v. Roberts, 156 
Iowa 575, 137 NW 1006, AnnCas1915B 
770; Morgan v. Wilfley, 71 Iowa 212, 
32 NW 265. 

Kan.—Rock Creek Tp. v. Codding, 
42 Kan. 649, 22 P 741. 

Me.—Whiting v. Ellsworth, 85 Me. 
301, 27 A’ 177. 

*Mich.—Buckeye Tp. School Dist. 
No. 2 v. Clark, 90 Mich. 435, 51 NW 


529. 

Bete acter ae v. Forsdick, 25 S 
Mo.—State v. Glaves, 268 Mo. 100, 

186 SW 685; Watts v. Mississippi 

County Levee Dist. No. 1, 164 Mo. A. 

263, 145 SW 129; St. Louis Gas-Light 


Co. v. St. Louis, 11 Mo. A. 55 [aff 84 
Mo. 202]. 
Nebr. 


Nebr.—State v. Junkin, 79 
N. H.—French v. Spalding, 61 N. H. 


Houser, 


532, 1183 NW 256. 


395. 

N. C.—Strain v. Fitzgerald, 130 
N. C. 600, 41 SE 872. 

Okl.—Gilmer v. Noble County 


School Dist. No. 26, 41 Okl. 12, 1386 P 
1086, 50 LRANS 99. 

Pa.—Potters’ Nat. Bank v. Ohio 
Tp. 260 Pa.-104, 103 A 605; Gearhart 
we Dixon, 1 Pay 224; Thompson, v. 
Chase, 2 Grant 367; Avoca v. Pitts- 
ton, ete., St. R. Co., 7 Kulp 470. 

Tex.—Pope v. Anthony, 29 Tex. 
Cive AL P29385968 “SW 5215 District 
School Trustees v. Wimberly, 2 Tex. 
Civ. A. 404, 21 SW 49. 

[a] Thus testimony of a tax col- 
lector and his deputy that certain 
land, sold for taxes, and listed among 
lands sold to the state, was put on 
such list by mistake, is not an im- 
peachment, but an explanation of 
their official acts, and hence admis- 


sible. Hinson y. Forsdick, (Miss.) 25 
S353. ; 
[b] Evidence in aid of school dis- 


trict record admissible.—Buckeye Tp. 
School Dist. No. 2 v. Clark, 90 Mich. 
435, 51 NW 529. 

[c] Records may be supplemented 
by showing a publication of notice 
of proceedings. Fiddyment v. Bate- 
man, 97 Ark. 76, 133 SW 192. : 

[d] Time of tax sale —Parol evi- 
dence is admissible to show that a 
tax sale was made within the hours 
fixed by statute. French v. Spald- 
ing, 61 N. H. 395. 

[e] Where there is no seal on the 
record and the original deed is lost, 
parol evidence is admissible to Show 
that there was a seal on the original 
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ratified his act, and that the firm is thus bound.*? 
d. Aiding or Explaining Public Rec- 
ord or Document—(1) In General. 
which does not contradict but merely aids or ex- 
plains the record or report of a public officer or 
board or a public document is admissible.*° 
tior1 matters not properly belonging in the record 
and not found there may be proved by other evi- 


Parol evidence 


A for- 


(2) Judicial Record. The rule against 
the reception of parol or extrinsic evidence to vary 
or contradict a judicial record ©? does not preclude 
the reception of such evidence in aid of the record ®* 
but such evidence may be admitted to explain an 


deed. Strain v. Fitzgerald, 130 N. C. 
600, 41 SE 872. 

{f] Showing that character of 
land excluded it from grant.—In a 
suit to recover lands which plaintiff 
claims under one of the railroad 
grants, it is competent to prove by 
witnesses who know the lands sued 
for that they were swamp and over- 
flowed within the meaning of the 
swamp-land grant, and therefore ex- 
cluded from the railroad grant. Han- 
nibal, etc., R. Co. v. Smith, 9 Wall. 
COP Sty a5; 19s edb 99: 

61. Dunn v. Youmans, 224 Ill. 34, 
79 NE 321. 

62. See supra § 1388. 

63. U. S.—Russell. v. Place, 94 
U. Si 606, 24 Lived. 214; Davis vi 
Brown, 94 U. S. 423, 24 L. ed. 204; 
Washington, ete., Steam Packet Co. 
v. Sickles, 5 Wall. 592, 18 L. ed. 550, 
24 How. 333, 16 L. ed. 650; Miles v. 
Caldwell, 2 Wall. 35, 17 L. ed. 755; 
Newton Mfg. Co. v. Wilgus, 90 Fed. 
483; Fayerweather vy. Ritch. 88 Fed. 
713; Thompson v. N. T. Bushnell Co., 
80 Fed. 238, 37 CCA 456; Merchants’ 
International Steam-Boat Line vy. 
Lyon, 12 Fed. 638, 4 McCrary 145. 

Ala.—Louisville, ete., R. Co. v. Ma- 
lone, 116 Ala. 600, 22 S 897; Hanchey 
v. Coskrey, 81 Ala. 149, 1 S 259; 
Strauss v. Meertief, 64 Ala. 299, 38 
AmR. 8; Ex p. Nall, 86 Ala. 299; 
Strother v. Butler, 17 Ala. 733; Rake 
v. Pope, 7 Ala. 161. 

Ark.—Smith v. Talbot, 11 Ark. 666. 

Cal.—Graves v. Hebbron, 125 Cal. 
400, 58 P 12; Ferrea v. Chabot, 63 
Cal. 564; Meredith v. Santa Clara 
Min. Assoc., 56 Cal. 178; Lillis v. 
People’s Ditch Co., 3 Cal. Unrep. 
Cas: 494, 29° P 780: 

Conn.—Storrs  v. Robinson, 74 
Conn. 566, 51 A 516; Fisher v. Field- 


ing: 67% .@@onn, 2 9ln 34 eA 
52 . AmSR ‘270; 32) .L RAG 236; 
Perkin v. Brazos, 66 Conn. 242, 
33 A 908; Sargent v. New Ha- 


ven Steamboat Co., 65 Conn. 116. 31 
A 543; Buckingham’s App., 60 Conn. 
143, 22 A 509; Mosman v. Sanford, 52 
Conn. 23; Supples v. Cannon, 44 Conn. 
424; Hungerford’s App., 41 Conn. 322; 
Webster v. Merriam, 9 Conn. 225; 
Olmsted v. Hoyt, 4 Day 436; Young v. 
Kenyon, 2 Day 252. 

D. C.—Langdon v. Evans, 14 D. C. 


ake 

Ga.—Ray v. Fleetwood, 106 Ga. 253, 
32 SE 156; Wilson v. Stricker, 66 Ga. 
575; McWilliams v. Walthall, 65 Ga. 


109; Ezzell v. Maltbie, 6 Ga. 495; 
Miller v. Caraker, 9 Ga. A. 255, 71 
SE 9 


Tll.—Leopold v. Chicago, 150 Ill. 
568, 87 NE 892; Wright v. Grif- 
fey, 147 IH. 9496, 35° NE 732, 37 
AmSR 228; Palmer v. Sanger, 143 
Tl. 34, 32 NE 390 [rev 36 
Tae, CAN 4S bal. ICnicaso: m lelch Gas 
Go. xe Schaffer; 7: £24. Se 112, oe 16 
NE 239: Merrin v. Lewis, 90 Ill. 
505: Hall v. Jones, 32 Ill. 38; Zim- 
merman v. Zimmerman, 15 Ill. 84; 
Rubel v. Title Guarantee, ete., Co., 
101 HT” A’ 439° Taff 199121, 110,64 
NE 1033]; Charles EB. Henry Sons 
Co. v. Mahoney, 97 Ill. A. 313; Ryan 
v. Potwin, 62 Ill. A. 134. 

Ind.—McGaughey .. Woods, 106 
Ind. 380, 7 NE 7: Bottorff v. Wise. 
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apparent discrepancy °* or an immaterial variance,” 
or to dispel obscurity or ambiguity °* in case the 


terms of the judgment or record 


construction.*? But a judgment or proceeding which 


53 Ind. 32. 

Iowa.—State v. Meek, 112 lowa 338, 
84 NW 3, 84 AmSR 342, 51 LRA 
414; Weaver vy. Stacey, 105 Iowa 657, 
75 NW 640. 

Kan.—Smith 
1 P 626. : 

Ky.—Green v. Com., 181 Ky. 253, 
204 SW 82, 84 [quot Cyc]; Bagby v. 
Warren Deposit Kank, 49 SW 177, 20 
KyL 1357; Maize v. Bowman, 93 Ky. 
205, 19 SW 589, 17 LRA 81; Single- 
ton v. Cogar, 7 Dana 479. 

La.—Ware v. Wilson, 22 La. Ann. 
102; Steele’s Succ., 7 La. Ann. 111. 

Me.—Whiting v. Burger, 78 Me. 
287, 4 A 694; Carter v. Shibles, 74 Me. 
273; Parks v. Mosher, 71 Me. 304; 
Lander v. Arno, 65 Me. 26; Baker 
y.. Stinchfield, 57 Me. 363; Walker v. 
Chase, 53 Me. 258; Sturtevant v. 
Randall, 53 Me. 149; Dunlap v. Glid- 
den, 34 Me. 517; Chase v. Walker, 26 
Me. 555. 

Md.—Streeks v. Dyer, 389 Md. 424: 
Whitehurst v. Rogers, 38 Md. 503; 
Citizens’ F., ete., Ins. Co. v. Wallis, 
23 Md..173; Hughes v. Jones, 2 Md. 
Ch. 178. 

Mass.—Butchers’ Slaughtering, etc., 
Assoc. v. Boston, 137 Mass. 186; 
Foye v. Patch, 132 Mass. 105; White 
v. Chase, 128 Mass. 158; Hood v. 
Hood, 110 Mass. 463; Perkins v. Par- 
ker, 10 Allen 22; Sawyer v. Wood- 
bury, 7 Gray 499, 66 AmD 518; Mc- 
Dowell v. Langdon, 3 Gray 513; Dut- 
ton v. Woodman, 9% Cush. 255, 57 AmD 
46; Bridge v. Gray, 14 Pick. 55, 25 
AmD 358; New England Bank v. 
Lewis, 8 Pick. 113; Parker v. Thomp- 
son, 3 Pick. 429; Standish v. Parker, 
2 Pick. 20, 18 AmD 393. 


v. Auld, 31 Kan. 262, 


Mich.—Bond v. Markstrum, 102 
Mich. 11, 60 NW 282; Munro _ v. 
Meech, 94 Mich. 596, 54 NW 290; 


Damm y. Gow, 88 Mich. 99; Wood v. 
Faut, 55 Mich. 185, 20 NW 897; Mer- 


chants’ Bank vy. Schulenburg, 48 
Mich. 102, 11 NW 826. : 
Minn. — Mareck v. Minneapolis 


‘Trust Co., 74 Minn. 538, 77 NW 428; 
Drea v. Cariveau, 28 Minn. 280, 9 
NW 802; State v. Gut, 13 Minn. 341. 

Mo.—Sweet v. Maupin, 65 Mo. 65; 
Wright v. Salisbury, 46 Mo. 26; 
Brown v. King, 10 Mo. 56; State v. 
Turner, 177 Mo. A. 454, 163 SW 951; 
West v. Moser, 49 Mo. A. 201; Wil- 
liams v. Dent Iron Co., 30 Mo. A. 662; 
Snorgrass v. Moore, 30 Mo. A. 232; 
Lightfoot v. Wilmot, 23 Mo. A. 5; 
Tutt v. Price, 7 Mo. A. 194. 

Nebr.—Slater v. Skirving, 51 Nebr. 
108, 70 NW 493, 66 AmSR 444; Wil- 
kinson y. Carter, 22 Nebr. 186, 34 NW 
Sol. 

Nev.—Sherman v. Dilley, 3 Nev. 
21, 

N. H.—Sanderson v. Peabody, 58 
N. H. 116; Smith v. Smith. 50 N. H. 
912 King v. Chase, 15 N. H. 9,41 
AmD 675. 

N. Y.—Carleton yv. Lombard, 149 
N. Y. 137, 43 NE 422; Lewis v. Ocean 
Nav., etc., Co., 125 N. Y, 341, 26 NE 
301; Lorillard v. Clyde, 122 N. Y. 41, 
25 NE 292, 19 AmSR 470; Bowe v. 
Wilkins, 105 N. Y. 322, 11 NE 839; 
Smith v. Smith, 79 N. Y. 634; Thurst 
v. West, 31 N. Y. 210; Colwell -v. 
Bleakley, 1 Abb. Dec. 400, 1 Keyes 
62; Ward v. Sire, 52 App. Div. 443, 
65 NYS 101; Robinson v. New York, 
ete., R. Co., 64 Hun 41, 18 NYS 728, 
Bissell v. Kellogg, 60 Barb. 617 [aff 
65 N. Y. 432]; Burwell v. Knight, 51 
Barb. 267; Sans v. New York, 31 
Misc. 559, 64 NYS 681; Matter of 
Broderick, 25 Misc. 534, 56 NYS 99; 
Robinson v. Jewett, 18 NYS 732; 
Wood v. Jackson, 8 Wend. 9, 22 AmD 
603; Burt v. Sternburgh, 4 Cow. 559, 
15 AmD 402; Gardner v. Buckbee, 3 
Cow. 120, 15 AmD 256; Phillips v. 
‘Berick, 16 Johns. 136, 8 AmD 299. 


55 SW 737]; Bouldin v. Miller, 
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are of doubttul 


N. C.—Davie v. Davis, 108 N. C. 
501, 13 SEH 240, 28 AmSR 71. ; 

Oh.—‘ophit vy. Toplitt, 8 Oh. Cir. 
Ct. 55, 4 Oh. Cir. Dec. 312; Mahaftey 
v. Rogers, 6 Oh. Cir. Dec. 88, 10 Oh. 
Cir. Ct. 24 [aff 56° Oh. St. 767]. 

Or.—Stout v. Yamhill County, 31 
Or. 314, 51 P 442. 

Pa.—Susquehanna Mut. F. Ins. Co. 
vy, Mardorf, 152 Pa. 22, 25 A 234; 
Tarr v. Kddy, 142 Pa. 410, 21 A 993; 
Follansbee v. Walker, 74 Pa. 306; 
Coleman’s App., 62 Pa. 252; Roberts 
vy. Orr, 56 Pa. 176; Eleming v. In- 
surance Co., 12 Pa. 391; Carmony v. 
Hoober, 5 Pa. 305; Leonard vy. Leon- 
ard, 1 Watts & S. 342; Cist v. Zeig- 
ler, 16 Serg. & R. 282, 16 AmD 573; 
Wilson v. Hamilton, 9 Serg. & R. 
424; Haak v. Breidenbach, 3 Serg. & 
R. 204; Zeigler v. Zeigler, 2 Serg. & 
R. 286; Kapp v. Shields, 17 Pa. Super. 
524; Springer v. Wood, 5 CentRep 
203. 

R. I.—Jepson v. International Fra- 
ternal Alliance, 17 R. I. 471, 23 A 15; 
Paine v. Schenectady Ins. Co., 12 
R. I. 440. 

S. D.—Taylor v. Neys, 11 S. D. 605, 
79 NW 998 

Tenn.—Fowlkes vy. State, 14 Lea 
14; Warwick v. Underwood, 3 Head 
238, 75 AmD 1767; Hstill v. Taul, 2 
Yerg. 467, 24 AmD 498. 

Tex.—Freeman v. McAninch, 87 
Tex. 132, 27 SW 97, 47 AmSR 79 [rev 
6. Pex. Civ. A: 644). 24 .SW \-9229; 
Reast v. Donald, 84 Tex. 648, 19 Sw 
795; American Freehold Land, etce., 
Co. v. Macdonell, (Civ. A.) 54 SW 
259 [aff as to this point 93 Tex. 398, 
(Civ. 
A.) 26 SW 1838; Glasgow v. Hill 
County, (Civ. A.) 25 SW 989. 

Vi.—Post v. Smilie, 48 Vt. 185; 
Perkins v. Walker, 19 Vt. 144; Mc- 
Laughlin v. Hill, 6 Vt. 20; Booth v. 
Tousey, 1 Tyler 407. 

Va.-—Legrand vy. Rixey, 83 Va. 862, 
3 SE 864; Chrisman vy. Harman, 29 
Gratt. (70 Va.) 494, 26 AmR 387. 

Wash.—Marble Sav. Bank y. Wil- 
liams, 23 Wash. 766, 62 P 511. 

W. Va.—Honesdale,. Shoe Co. v. 
Montgomery, 56 W. Va. 397, 49 SE 


434. 

Wis.--Grunert v. Spalding, 104 
Wis. 193, 80 .NW 589; Pfennig v. 
Griffith, 29 Wis. 618; Driscoll v. 
Damp, 16 Wis. 106; Brown v. Pratt, 
4 Wis. 518, 65 AmD 330; Ward v. 
Prices 1) Pinnw Lou. 

Eng.—Outram v. Morewood, 3 Hast 
346, 102 Reprint 630; -Preston v. 
Peeke, E. B. & E. 336, 96 ECL 336, 
120 Reprint 534; Martin v. Thornton, 
4 Esp. 180; Seddon v. Tutop, 6 T. R. 
607, 101 Reprint 729; Ravee v. Far- 
mer, 4 T. R. 146, 100 Reprint 942. 

[a] Illustration. Where the sher- 
iff's entry of levy of an attachment 
referred to a list of goods attached 
thereto, but no list was attached, 
parol evidence was admissible to 
show that the same list was attached 
to this as to another levy on the 
same stock, in order to show that 
the list had become detached, it not 
being sought to show the contents 
of the list by such evidence. Wilson 
v. Stricker, 66 Ga. 575. 

[ob] Evidence which is merely ex- 
planatory of the record is admissible. 
Stark v. Fuller, 42 Pa. 320. 

[c] Whether an affidavit was in 
fact sworn to may be shown by pa- 
rol. Miller v. Caraker, 9 Ga. A. 255, 
71 SE 9. 

[ad] The parties or subject matter 
(1) may be identified by parol evi- 
dence. Milbra_ v. Sloss-Sheffield, 
Steel, etc., Co.,182 Ala. 622, 62 S 176, 
46 LRANS 274. See supra §§ 1647— 
1660, 16838-1692. (2) In an ac- 
tion on a judgment, parol evidence 
is admissible to establish the iden- 


~ 
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the record shows to be void cannot be validated by 
parol evidence;** and matters which should but ao 
‘not appear of record eannot be supplied by parol, 
especiaily if the 


omission is such as affects the con- 


tity of the judgment defendant, with 
delendant in the action, although the 
two names are not precisely the 
same. Mobile, etc., R. Co. v. Yeates, 
67 Ala. 164. 


[e] Issuance and loss of papers. 
—Gates v. Bennett, 33 Ark, 475. 
{f{] Parol evidence to verify an 


entry left unauthenticated by reason 
of the death of the presiding judge is 


admissible. Moore v. State, 3 Heisk. 
(Tenn.) 498. 
64. U. S.—Ryan v. Staples, 76 Fed. 


W21, 23 CCA 551. 

Ill.— Peo. v. Young, 72 Ill. 411. 

Ky.—Green v. Com., 181 Ky. 253, 
204 SW 82, 84 [quot Cyc]. 

La.—Singleton v. Smith, 4 La. 430. 

Md.—Clammer v. State, 9 Gill 279. 

Nebr.— Wilkinson v. Carter, 22 
Nebr. 186, 34 NW 351. sd 

Oh.—Humbert v. Cincinnati M. E. 
Chureh, Wright 213. 

Tex.—Sawyer v. Boyle, 21 Tex. 28. 

[a] Date of publication of notice. 
—Where a newspaper containing a 
notice of sale under judgment was 
dated the day before such judgment 
was rendered, parol evidence is ad- 
missible to show that the paper was 
not in fact published until the day 
succeeding its date. Ryan v. Staples, 
16. Wedeei2i, 23 GGA 55ny 

65. De Loach v. Robbins, 102 Ala. 
288, 14 S 777, 48 AmSR 46; Green v. 
Com., 181 Ky. +253, 204 SW 82,584 
[quot Cyc]; San Antonio, ete., R. Co. 
v. Brooking, (Tex. Civ. A.) 51 SW 587. 

66. Ark—Hempstead County  v. 
Hope Bridge Co., 132 Ark. 412, 200 
SW. 983. 

Conn.—Fisher y. Fielding, 67 Conn. 
eee 34 A 714, 52 AmSR 270, 32 LRA 

Ind.—Straub v. Terre Haute, etce., 
R. Co., 1385 Ind. 458, 35 NE 504; Bost- 
aoe v. Bryant, 113 Ind. 448, 16 NE 

Ky.—Green vy. Com., 181 Ky. 253; 
204 SW 82, 84 [quot Cyc]; Phillips v. 
Jamison, 14 B. Mon. 579. 

Me.—State v. Hall, 79 Me. 501, 11 
A 181. 
MAE C.—Watt v. Greenlee, 7 N. C. 

Porto Rico.—Franceschi vy. Jones, 
8 Porto Rico Fed. 472. 

[a] Relation of plaintiffs—In an 
action on a foreign judgment, it may 
be shown by parol that plaintiffs con- 
stituted a partnership at the time 
the cause of action accrued, and as 
such reesvered such judgment, and 
that, by the laws: of the country 
where the judgment was recovered, 
partnerships could sue in the firm 
name, the record in the foreign ac- 
tion being silent on those matters, 
but. referring to plaintiffs merely by 
their firm name. Fisher y. Fielding, 
67 Conn. 91, 34 A 714, 52 AmSR 270, 
32 LRA 236. 

_[b] A consent decree may be thus 
aided. Franceschi v. Jones, 8 Porto 
Rico Fed. 472. 

{[c] Where a judgment allows an 
account “as amended” parol evidence 
is admissible to show what the ac- 
count as amended was, and for this 
purpose to show the meaning of am- 
biguous marginal notes made on the 
judgment by the judge. Hempstead 
County v. Hope Bridge Co., 132 Ark. 
412, 200 SW 983. 

67. Green v. Com., 181 Ky. 253, 
204 SW 82, 84 [auot Cyc]; Avery 
v. Iberville Police Jury, 15 La. Ann. 
223; Paxtang Electric Co. v. Bogner, 
33 Pa. i\Cos 65%. 

68. Morrison vy. Knight, 82 Ga. 96, 
8 SE 211; Hayward v. Collins, 60 Il. 
328; Gardner v. McKinney, 4 Kyl 
260; Scott v. State, 70 Miss. 247, 11 
S 657, 35 AmSR 649. 
caer Conn.—Grant y. Shaw, 1 Root 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 
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- elusiveness or validity of the proceedings; for the 
record must be complete and perfect in itself with- 
out reference to extrinsic circumstances, and, if 
deficient or imperfect, it cannot be assisted or aided 
Nor is it admissible 
to show by oral evidence that the record is defective 
and then have its defects corrected or supplied by 
But where, although the ree- 
ord is complete and nothing which should have 
been incorporated therein is omitted, it becomes 
necessary for any purpose to ascertain a fact which 
does not appear on the record, parol evidence of 


by evidence dehors the same.7! 


the same evidence.*” 
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valid.7® 
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such fact is admissible.*? peace.”® 
[§ 1708] e. Aiding or Explaining Corporate tS eal SESS: 
Record. Extrinsic evidence may be received to 


aid or explain corporate records.” 


pee v. Emory College, 32 Ga. 
Iowa.—Manion y. Brady, 158 Iowa 
306, 1838 NW 558; State v. Glover, 3 
Greene 249. 
Ky.—Montgomery County v. Tay- 
lor, 142 Ky. 547, 1384 SW 894. 
La,.—Fluker v. Herbert, 27 La. Ann. 
ce State v. Lougineau, 6 La. Ann. 


oe vy. Chandler, 30 Me, 

“ci eee v. Stevens, 2 Gray 

-Miss.—Root y. McFerrin, 37 Miss. 

17, 75 AmD 49. 

Vee C.—State v. McAlpin, 26 N. C. 

es de eee v. McCullough, 1 Pa. 

Tenn.—Hzell v. Giles County Jus- 
tices, 3 Head 583. 

- [a] Entry of judgment.—Where a 
record of a former action shows that 
no judgment had been entered, parol 
evidence tending to show that a judg- 
ment was entered is inadmissible. 
Cadwell v. Dullaghan, 74 lowa 239, 
37 NW 178. 

[b] Appeal.—Parol evidence is not 
admissible to show that an appeal 
has been taken from a judgment 
rendered by a justice of the peace, 
when it does not so appear on the 
record, Gammon vy. Chandler, 30 
Me. 152; Wells v. Stevens, 2 Gray 
(Mass.) 115. 

[c] Where the sole object of the 
suit is to remedy an omission to en- 
ter an order of appeal, and plaintiff 
has laid a foundation for the evi- 
dence by producing the bond and 
transcript, the custodian of the rec- 
ord may prove his omission. Temple 
v. Marshall, 11 La. Ann. 641. 

[d] Where a justice’s docket is 
only prima facie evidence under the 
statute, omissions may be supplied 
from other sources when it becomes 
necessary. Bair v. Hamilton, 32 Cal. 
4 


9. 

70. Hutton v. Williams, 60 Ala. 
133; Munroe v. Reding, 15 Me. 153; 
Cunningham vy. Pacific R. Co., 61 Mo. 
33; Clark v. Melton, 19 S. C. 498. 

[a] Signature to warrant.— Where 
a warrant of arrest does not appear 
to be signed in an Official capacity, 
and does not contain the initials of 
office of the person signing it as re- 
quired by statute, it cannot be shown 
by parol that the person who signed 
it was in fact a justice of the peace. 
Pa v. Quinn, 159 Ala. 340, 48 S 
40. 

71s. poliottewws, Biersol,:)1 Pet..,.@U: 
Simorss 0 i “ed. 164; «James. iv: 
Stookey, 13..F.. Cas: No, 7,184, 2 
Wash. 330; Young v. Thompson, 14 
Tll. 380; Croswell v. Brynes, 9 Johns. 
TONG." 28:7. 

72, Jones v. Ritter, 56 Ala. 270. 

73. Ala.—Thomason vy. Odum, 31 
Ala. 108, 68 AmD 159. 

C@al.—Blair v. Hamilton, 32 Cal. 
49, 

Ga.—Thornton v. Lane, 11 Ga, 459. 

Ill.— Hoffman v. Chicago, etc., R. 
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[§ 1709] 36. 
shown by parol that a deed, contract, or other in- 
strument was delivered not on the day of its date 
but at some other time.75 
is dated on a Sunday, it may be shown that it was 
actually delivered on another day and is therefore 
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Time of Delivery. It may be 


So where an instrument 


Time of Recording. Parol or ex- 


trinsic evidence is admissible to show the time when 
an instrument was delivered to a recording officer 
to be recorded,” or when an execution, return, or 
levy was recorded in the office of a justice of the 


Time or Mode of Performance. 


Parol evidence may be admitted to skow the time 7° 


or mode *° of performance of an obligation where 


Co., 205 Ill. A. 197; Moody v. Title 
CteneCo.,) 138) TilseAws233 fate 233 Til 
634, 84 NE 656]. 

Iowa.—Smith v. De Kock, 81 Iowa 
535, 46 NW 1056. 

Miss.—Gelstrop vy. Moore, 26 Miss. 
206, 59 AmD 254, 
rene Y.—Briggs v. Wells, 12 Barb. 
nek C.—Keith v. Goodwin, 51 N. ¢. 

Pa.—Hale v. Henrie, 2 Watts 143, 
27 AmD 289. 
_ [a] What questions were decided 
in a former suit may be shown by 
parol. Moody vy. Title, ete., Co., 138 
nae 233 [aff 233 Ill. 634, 84 NE 
[b] Grounds of decision.—(1) 
Where the record does not show on 
what ground the judgment was ren- 
dered, the deficiency may be supplied 
by parol (Thomason y. Odum, 31 Ala. 
108, 68 AmD 1689), (2) provided the 
matter alleged to have been passed 
upon is such as might legitimately 
have been given in evidence under 
the issues joined (Briggs v. Wells, 12 
Barbs GN. ay.) 567). A 

[c] Where the execution of a sen- 
tence does not appear, through the 
default of the court, it may be shown 
by extrinsic evidence. Keith  v. 
Goodwin, 51 N. C. 398 (where the 
question was whether a person who 
had claimed the benefit of clergy had 
been burned in the hand and de- 
livered out of prison). 

[d] Matters in pais.—(1) An in- 
quisition, being a matter in pais, the 
omission of any material part by 


> 


mistake may be corrected by parol | 


evidence. Hale v. Henrie, 2 Watts 
(Pa:) 1438, 27 AmD 289; Thomas vy. 
Wright, 9 Serg. & R. (Pa.) 87%. (2) 
So also the time of the return of an 
execution is a fact in pais, and may 
be proved by parol. Thornton v. 
Lane, 11 Ga. 459. 

74, Indian Refining Co. vy. Buhr- 
man, 220 Fed. 426, 135 CCA 231; 
Crown Coal, etc., Co. v. Thomas, 177 
Tll. 534, 52 NE 1042 [aff 73 Ill. A. 
679]; Watts v. Mississippi County 
Levee Dist., 164 Mo, A. 263, 145 SW 
129: Rose v. Independent Chevra Ka- 
disho, 215 Pa. 69, 64 A 401. 

75, Ala.—Elyton Co. v. Hood, 121 
Ala. 373, 25 S 745; Drennen v. Sat- 
terfield, 119 Ala. 84, 24 S 723; Burns 
v. Moore, 76 Ala. 339, 52 AmR 332. 

Ark.—Pickler y. Arkansas Packing 
Co., 112 Ark. 33, 164 SW 764. 

Cal.—Treadwell v. Reynolds, 47 
Calon: 

Ill.— King v. Fleming, 72 Ill. 23, 
22 AmR 131; Thompson v. Schuyler, 
7 Ill. 271: Fitzkee v. Hoefiin, 187 Il. 
A. 514; Riley v. International Banana 
Food Co., 185 Ill. A. 629; Baldwin v. 
Freydendall, 10 Ill. A. 106 [aff 103 
DUS I8 254% 

Ind.—Haughton v. Adtna L, Ins. 
Co., 165° Ind. 32,.73 NE 592, 74 NH 
613; Briggs v. Fleming, 112 Ind. 313, 
14 NE 86. 

Me.—Brown v. Holyoke, 53 Me. 9; 
Sweetser y. Lowell, 33 Me. 446. 


ee v. Knowles, 38 Mich. 


Mo,—Sauncders y. Blythe, 112 Mo. 
1, 20 "SW 319. 

N. Y.—Cowing v. Altman, 71 N. Y. 
435, 27 AmR 70. 
wea C.—Cutlar vy. Cutlar, 3. N. C. 


Or.—Alderson y. Lee, 52 Or. 92, 99, 
96 P 234. [cit Cyc]. 

Pa.—Parke y. Neeley, 90 Pa. 52; 
Lazarus _v. Morris, 29 Pa. Co. 505, 
2 JustLR 267. 

S. C.—McCracken y. Ansley, 35 
S. C. L. 1; McKenzie v. Roper, 33 
S. C. L. 306; Soloman y. Evans, 14 
Sai@uuline2 742 
ML ee ee v. Bland, Cooke 

Va.—Bruce v. Slemp, 82 Va. 352, 4 
SE 692. 

fa] An auditor’s deed is within 
the rule. Thompson y. Schuyler, 7 
Deo as 

{b] When the date of the acknowl- 
edgment is different from that of 
the deed, it may be shown by parol 
that it was executed and delivered 
at the time of its date. Alexander 
v. Bland, Cooke (Tenn.) 431. 

76. Ala. — Aldridge vy. 
Branch Bank, 17 Ala. 45. 

Ill.— King v. Fleming, 72 Ill. 21, 22 
AmR 181. 

Me.—Hilton v. Houghton, 35 Me, 
143; Drake v. Rogers, 32 Me. 524. 
ice re ee vy. Kemp, 97 Mass. 

Minn. — Swedish-American Nat 
Bank y. Germania Bank, 76 Minn. 
409, 79 NW 399. 

Mo.—Fritsch y. Heislen, 40 Mo. 


5D0.- 

N. H.—Marshall vy. Russell, 44 
N. H. 509; Smith vy. Bean, 15 N. H. 
577; Clough v. Davis, 9 N. H. 500. 

Vt.—Goss v. Whitney, 24 Vt. 187; 
Lovejoy v. Whipple, 18 Vt. 379, 46 
AmR 157. 

77. Bussing y. Crain, 8 B. Mon. 
(Ky.) 593; Metts v. Bright, 20 N. C. 
311, 32" AmD’ 683% Miller-v. Estill, 
Meigs (Tenn.) 479. 

78. Morton y. Edwin, 19 Vt. 77. 

{a] A certificate of the justice 
being but prima facie evidence, the 
justice may be called as a witness 
to prove when the record was in fact 
made. Morton y. Edwin, 19 Vt. 77. 

79. U. S.—Northern Pac. R. Co. v. 
Kempton, 138 Fed. 992, 71 CCA 246. 

Ga.—Morrison v. Dickey, 122 Ga. 
417, 50 SE 178. 

Ilowa.—Gray v. Anderson, 99 Iowa 
344, 68 NW 790, 61 AmSR 243. 

Ky.—Jamison v. Keith, 41 SW 33, 
19 KyL 511. 

Mo.—Zerr v. Klug, 121 Mo. A. 286, 
98 SW 822. , 

[a] Agreement as to presenting 
check.—It is permissible to show a 
verbal agreement between the payee 
and the drawer of a check that the 
former will not present it to the 
bank for payment until a time agreed 
upon. Gray v. Anderson, 99 Iowa 
342, 68 NW 790, 61 AmSR 243, | 

80. U. S.—Lowrey v. Hawaii, 206 
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the writing is ambiguous as to these matters,®! or 
even where it is silent with respect thereto,®? un- 
less, with respect to time, the circumstances are 
such that a reasonable time is implied by law as a 
part of the contract, and to show any other time 
would contradict the legal effect of the instru- 


ment.8° 
[§ 1712], 39. 
tracts.** 


Void 


and Unintelligible 
The rule that when parties reduce their 
agreement to writing all antecedent agreements in 
reference to the matter are thereby merged in the 
writing and it must govern, and that consequently 
the terms of the agreement cannot be proved by 
parol evidence, applies only to legal. and valid writ- 


EVIDENCE 


void.*° 


[§ 1713] 40. 


Con- 


ten agreements, and not where the writing is void 


UeiS206. ten SCt 622-51 eda L026; 
Standard Scale, ete., Co. v. Reiter, 


199 Fed. 91, 120 CCA 141 [aff 227 
Meds 41455 142 -CCAT 110] 5" Northern 
Pac. R. Co. v. Kempton, 138 Fed. 


992, T1 CCA 246. 
D. C.—Linville v. Holden, 9 D. C. 
329. 


Ill.—Havana, etc., R. Co. v. Walsh, 
85 Ill. 58; Razor v. Razor, 39 Ill. A. 
527 {aff 149 Ill. 621, 36 NE 963]. 

lowa.—Breen v. Mayne, 141 Iowa 
399, 118 NW 441. 

Ky.—Dunean vy. Sheehan, 13 KyL 
780. 


Mass.—Smith v. Vose, ete., Piano 
Co., 194 Mass. 193, 89 NE 527, 120 
AmSR 539, 9 LRANS 966; Germania 
FE. Ins. Co. vy. Lange, 193 Mass. 67, 
78 NE 746; Yorston v. Brown, 178 
Mass. 103, 59 NE 654. 

Nev.—Foulks v. Rhodes, 12 Nev. 
225. 

N. J.—Bruce v. Pearsall, 59 N. 
T6234 VA. 982 [ati SIPING Jo 588, 
39 A 11131. 

N. Y.—lLyon v. Western New York, 
ete. OR. Coys88 Hun’ 227,) .34 NYS 
532; Hildebrant v. Crawford, 6 Lans. 
502 [aff 65 N. Y. 107]. 

N. C.—Richards v. Hodges, 164 
Ne Ge 1183530, SE 4393. Quin’ v. \Sex- 
ton, 125 N. C. 447, 34 ‘SE 542. 

Oh.—Barrett v. Allen, 10 Oh. 426. 

Pa.—Hoeveler v. Mugele, 66 Pa. 
348; McCann y. McCrea, 18 Pa. Super. 
456. 

Ss. D.—Stebbins v. Lardner, 2 S. D. 
127, 48 NW 847. 

Tex.—Hansen vy. Yturria, (Civ. A.) 


48 SW 795. ; 
Utah.—O’Neill v. Ogden Arie, No. 


118 ¥F. O. E., 32 Utah 162, 89 P 464; 
Wines v. Stevens, 1 Utah 305. 
Wash.—Stringham v. Davis, 23 


Wash. 568, 63 P 230. 

[a] Tlustration.—Where defend- 
ant operates two routes between the 
stations specified in plaintiff's ticket, 
which provides that it is good “via 
short line only,” plaintiff may show 
in an action for ejection from a train 
on one of those routes that defend- 
ant’s agent advised him that he could 
take the route he did. Mace v. 
Southern R. Co., 151 N. C. 404, 66 
SE 342, 24 LRANS 1178. 

81. Morrison vy. Dickey, 122 Ga. 
417, 50 SE 178; Yorston v. Brown, 
178 Mass. 103, 59 NE 654; Zerr v. 
Klug, 121 Mo. A. 286, 98 SW 822; 
McCann v. McCrea, 18 Pa. Super. 456. 

82. Northern Pac. R. Co. v. Kemp- 
ton, 138 Fed. 992, 71 CCA 246; Wines 
Vv. Stevens, 1 Utah 305. 

83. See supra § 1382. 

84. Sustan.ing instrument void on 
its face see supra §§ 17038, 1704. 

85. Moulding y. Prussing, 70 ae 
151; Biack River Lumber Co. 
Warner, 93 Mo. 374, 6 SW 210; Les: 
goe v. Mayer, 2 Pa. Super. 529, 39 
WklyNC 247; F. A. Thomas Mach, 
Co. v. Voelker, 23 R. I. 441, 50 A 
838. 

{a] Ilustration.— An _ order for 
“1 Rolling Machine Complete 8-18 in.’ 
is unintelligible, and parol evidence, 
not inconsistent with the writing, is 
admissible to explain it. Leggoe v. 


Mee 2 Pa. Super. 529, 39 WklyNC 
> 86, 
v. Kennedy, 
554 


U. S.—Metropolis Nat. Bank 
is Wallets cde la eds 


Ala.—Phillips — v. 167 
Ala. 199, 52 S 662. 

Cal. — Whittier v. Los Angeles 
Home Sav. Bank, 161 Cal. 311, 119 
Poe yee Vv. Collins, 121 Cal. 147, 
53 P 640. 

Caio, —Whitehead yv. Jessup, 2 Colo. 
Ave 6, (20 EPs 9162 


Bradshaw, 


Ga.—Bullard v. Hudson, 125 Ga. 
393, 54 SE 132; Darke v. Bush, 57 
Ga. 180. 

Ill—Smith y. Mayfield, 163 Ill. 


447, 45 NE 157; Cleveland Seed Co, 
v. Moore, 142 Ill. A. 615; Chicago, 
etc., R. Co. vy. Bartlett, 20 Ill. A. 
96 [aff 120 Ill. 603, 11 NE 867]. 
Ind.—Noble v. Epperly, 6 Ind. 468. 
Iowa.—Cedar Rapids Nat. Bank vy. 


Carlson, 156 Lowa 3438, 136 NW 659; 
Dean y. Nichols, ete., Co., 95 Iowa 
89, 638 NW 582. 

K i 109 


SW 341, 33 KyL 127; Martin v. Fer- 
guson, 104 SW 698, 31 KyL 1095 [den 
reh 103 SW 257, 31 KyL ae Gully 
VyiGrubbs), desea real 2 387. 
La.—-Louisiana Rs Co 
Morere, 116 La. 997, 41 Ry 336: Holl. 
day v. Hammond State Bank, 416 La. 
890, 41 S 198; Stackhouse v. Zunts, 
23 La. Ann, 481. 
Md.—Harford Nat. Bank v. Rut- 
ledge, 124 Md. 46, 91 A 790; Stewart 
v. American Bridge Co., 108 Md. 
200, 69 A 708; Groshon v. Thomas, 
20 Md. 234; Parks vy. Parks, 19 Md. 
323; Seighman v. Marshall, 17 Md. 
550; Glass v. Ramsey, 9 Gill 456. 
Mass.—Badger v. Jones, 12 Pick. 
3871; Baker v. Briggs, 8 Pick. 122, 
19 AmD 311° 
Mich.—Electrical Appliance Co. v. 
Standard Hlectric Co., 151 Mich. 662, 
115 NW 982. 
Minn,—Alexander y. Thompson, 42 
Minn. 498, 44 NW 534. 
Miss.—Baum y. Lynn, 72 Miss. 932, 
18 S 428, 30 LRA 441. 
Mo.—Dunean v. Matney, 29 Mo. 
368, 77 AmD 575; Morgan y. Aldrich, 


(A.) 91 SW 1024; Wild v. West- 

ern Union Bldg., etc., Assoc., 60 Mo. 

A. 200. f 
N. H.—Webber y. Loranger, 103 A 


1050; Furbush y. Goodwin, 25 N. H. 


425. 

N. J.—Le Pichard vy. ee Thurber 
Cou, 84UNe SEs So eae obo: 

N. Y.—Hotchkiss yv. Mosher, 48 


N. Y. 478; Champion v. Joslyn, 44 
IN eee 653; Shedrick y. Young, 72 
App. Diy. 378, 76 NYS 56; Smith v. 
Crego, 54 Hun 22, 7 NYS 867 Wm. 
Ottman Co, y. Martin, 16 Mise. 490, 
38 NYS 966; Kelly vy. United Cigar 
Stores Co., 170 NYS 933; McCrea v. 
Purmort, 16 Wend. 460, 30 AmD 103. 

N. C.—-Rogers v. Gennett Lumber 


Co., 154 N. C. 108, 69 SE 788; Wil- 
liams v. Glenn, 92 N. (3h 253, 53 
AmR 416. 

Oh.—Cullen vy. Bimm, 37 Oh. St. 


aso! Harrison vy. Castner, 11 Oh. St. 


Or.—Pacific Biscuit Co. v. Dugger, 


[§§1res 


or unintelligible, no matter from what cause it is 


Writing Collateral to Issue. It 


has been held that the rule against the admission 
of parol evidence to vary or contradict a written 
contract does not apply where the writing as to 
which it is sought to introduce the evidence is col- 
lateral to the issue involved and the action is not 
based upon such writing.®® 
been applied in cases where the action was not be- 
tween the parties to the instrument,$’ in which 
case another exception would also apply;** but it 
has also been applied where the parties to the ac- 
tion were the same as the parties to the writing,®® 


This rule has usually 


42 Or. 513, 70 PB 523. 

Pa.—Green v. Green, 255 Pa. 224, 
99 A 801; In re Kisner, 254 Pa. 597, 
99 A 168; Alexander vy. Righter, 240 
Pa. 22, 26,87 A 427 [eit Cyc]; Curtin 
v. People’s Natural Gas Co., 233 Pa. 
397, 82 A 503; Miller v. Fichthorn, 


Ss. C.—Nauful v. National Loan, 
ete., Bank, 97 SE 8438; Caldwell v. 
Dunean, 87 S. C. 331, 69 SE 660; Von 
Lehe v. Atlantic Coast Line R. Co., 
73) S.C. -168, 59 SH 1135s) Mazursie; 
v. Atlantic Coast Line R. Co., 58 SE 
931; Charles v. Atlantic Coast Line 
R. Co., 78 SiC. 36, 58 SHS 2tret25 
AmSR 762; Holly vy. Blackman, 32 
S. C. 584, 10 SE 774; Allen v. Fagan, 


6 S. C...2063. Lowry v. Pimsongeas 
S.C. L. 324, 23 AmD 140. 
Ss. D—McGinty v. Reynolds, 28 
S. D. 248; 133 NW 281. 
Tex.—Davis v. George, 104 Tex. 


106, 134 SW 326; Kohlberg v. Aw- 
brey, (Civ. A.) 167 SW 828; Mitchell 
vV.-Gult,, vetesiR: Cow 6i! Rex Givaeac 
401, 127 SW 266, 130 SW 735; Lan- 
drum v. Stewart, (Civ. A.) 111 SW 
769; International, ete., R. Co. v. Mc- 
Gehee, (Civ. A.) 81 SW 804; Ander- 
son v. Walker, (Civ. A.) 49 SW 937. 

Vt.—Goodwin vy. Barre Say. Bank, 
ete., Co., 91 Vt. 228, 100 A 34, 

Wash.—Marks vy. Seattle, 88 Wash. 
61, 152 P 706; Hull v. Seattle, ete., 
R. Co., 60 Wash. 162, 110 P 804; 
Wintermute y. Standard Furniture 
Co., 53. Wash. $539,102 Pi 443% siNe= 
tional Bank of Commerce vy. Gougar, 
51 Wash. 204, 98 P 607. 

W. Va.—Abrahams vy. Swann, 18 W. 
Va. 274, 41 AmR 692. 
poe Gas ae v. Baessman, 41 Wis. 


Eng.—Reay v. Richardson, 2 C. M. 
& R. 422, 150 Reprint 182; Holsten 
v. Jumpson, 4 Esp. 189. 

_[a] Getters written by the par- 
ties, which do not constitute a part 
of a complete written contract, are 
within this rule. Bernhard v. Trim- 
ble, 45 Ill. A. 56; Deshon vy. Mer- 
chants’ Ins. Co., 11 Mete. (Mass.) 
199; Electrical Appliance Co. v. Stand- 
ard. Electric Co., 151 Mich. 662, 115 
NW 982; Alexander v. Thompson, 42 


Minn, 498, 440 NW 6345) Perry oy- 
Bates, 115 App. Div. 337, 100 NYS 
881; Smith-v. Crego, 54 ‘Hun 225) 


NYS 86; William Ottman Co. v. Mar- 
tin, 16 Misc. 490, 88 NYS 966; Mc- 
Grath v. Mangels, 2 Mise. 60, 20 NYS 
869; Abrahams vy. Swann, 18 W. Va. 
274, 41 AmR 692. 

[b] A verdict of a jury when col- 
laterally introduced is open to ex- 


planation. Glass v. Ramsey, 9 Gill 
(Md.) 456. 

87. Wooster v. Simonson, 20 Fed. 
316; Badger vy. Jones, 12 Pick. 
(Mass.) 371; Barber v. Hildebrand, 
42 Nebr. 400, 60 NW 594. 

88. See infra § 1725. 


89. Cal.—Chicago First Nat. Bank 
v. San Diego California Nat. Bank, 
4 Cal. Unrep. Cas. 408, 35 P 639. 

Colo.—Whitehead y. Jessup, 2 Colo. 
A. 76, 29 P 916. 

Ind.—Noble vy. Epperly, 6 Ind. 468. 

Iowa.—Dean vy. Nichols, ete., Co., 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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§§ 1713-1715] 


although there is authority to the contrary.®° 
Writing Not Expressing Contract 
of Parties. Where the writing is such that it does 
not embody the contract between the parties to the 
controversy in which it is introduced in evidence, 
such contract resting in parol, the rule excluding 
evidence to vary a written instrument does not of 
course apply, and the true contract may be shown.®! 
So also where a bill for relief alleges that a writ- | 
ten contract between the parties to an action varies 
from their true agreement, and defendant admits 
that the contract does not express the agreement 


[§ 1714] 41. 


95 Iowa 89, 68 NW 582; Dice v. Yar- 

nel, Morr. 241. 

PN C.—Wright v. Latham, 7 N. C. 
8. 


Or.—Montgomery 29° Or. 
320, 44 P 689. 

[a] In an action for contribution, 
parol evidence is admissible to show 
an agreement between one who, be- 
fore delivery of a note, and for the 
accommodation of the maker, guaran- 
teed payment thereoi by indorsement, 
waiving protest, demand, and notice, 
and one who signed upon the face 
as a joint and several maker, but in 


v. Page, 


fact as surety, to become cosureties:’ 


as between themselves, and share 
equally in any loss. Montgomery v. 
Page, 29 Or. 320, 44 P 689. 

[b] In an action for malicious 
prosecution where the inquiry is as 
to the existence of probable cause 
on the part of defendant in causing 
plaintiff's arrest for obtaining money 
by false pretenses, made to procure 
the execution of a certain contract, 
parol evidence is admissible as to 
what occurred between the parties 
prior to the time of the making of 
the contract. Whitehead vy. Jessup, 
ZaC@olor Ay %6; \29, PP 912. 

[c] Where a complaint contains 
two counts, one on a note, and the 
other for money lent, both for the 
same debt, although defendant as- 
serts that plaintiff bought the note, 
parol evidence of the negotiations for 
the loan and that defendant received 
its proceeds is not incompetent as 
varying the written instrument, it 
being in support of the count for 
money lent. Chicago First Nat. Bank 
v. California Nat. Bank, 4 Cal. Unrep. 
Gas 403; 30 P 639: 7 

90. Boody v. Goddard, 57 Me. 602. 

91. Ark.—Mayo v. Mayo, 79 Ark. 
570, 96 SW 165. 

Cal.—Innes v.: Goldwater, 30 Cal. 
NetOlemtonetks i6. 

Colo.—Finnerty v. Stratton, 53 
Golo. 17, 123 P 667. 

Ga.—Averett v. Walker, 131 Ga. 
611, 62 SE 1046; Huxford v. Mein- 
hart, 119 Ga. 610, 46 SE 852; Crooker 
vy. Hamilton, 3 Ga. A. 190, 59 SE 722. 

Tll.— Hills v. Hopp, 201 Ill. A. 554. 

Towa.—Hendrix v. Letourneau, 139 
Iowa 451, 116 NW 729. 

Mass.—Alvord’v. Smith, 5 Pick. 232. 

NY == VOune villi, Si. .elC,) Lrust 
Gig 2144 Ne Wisp 279,97 1085 NE 43. 

Wash.—In re Crim, 89 Wash. 395, 
154 P 811; Handsaker v. Pedersen, 
71 Wash. 218, 128 P 2380; Wintermute 
vy. Standard Furniture Co., 53 Wash. 
539, 102 P 443. ; 

W. Va.—Belcher y. Big Four Coal, 
ete., Co., 68 W. Va. 716, 720, 70 SE 
m2 [eit Cyc]. 

ALS, vy. Sovereign Bank, 24 
Que. K. B. 198, 24 DomUlR 720 {aft 
14 DomLR 383]. 


Man,—Jackson y. Allan, 11 Man. 
36. 

See also supra § 1529. 

92. Wells v- Hodges, 4 J. J. 


Marsh. (Ky.) 120. 
U. S.—Missouri Dist. Tel. Co. v. 


243 Fed. 481, 156 CCA 179 
{certiorari den 245 U. S. 651, 38 SCt 
11, 62 L. ed. 531]; Leonard vy. Roller, 
201 Fed. 886, 120 CCA 224; National 
Wire Bound Box Co. v. Healy, 189 
Fed. 49, 110 CCA 613; Haas v. Ham- 
-burg-Bremen F. Ins. Co., 181 Fed. 
916, 919, 104 CCA 354 [quot Cyc]; 


86 Ala. 


EVIDENCE 


[§ 1715] 42. 


McConnell v. Camors-McConnell Co., 
152 Fed. 321, 81 CCA 429; North 
American Transp., etce., Co. v. Sam- 
uels, 146 Fed. 48, 55, 76 CCA of 506 
[cit Cyc]; Ronan y. 155, 453 Feet of 
Lumber, 131 Fed. 345; Brown v. Grove, 
80 Fed. 564, 25 CCA 644; Harman v. 
Harman, 70 Fed. 894, 17 CCA 479; 
Thomson vy. Beal, 48 Fed. 614; Lafitte 
v. Shawcross, 12 Fed. 519; The Alida, 
1 F. Cas. No. 200, 1 Abb. Adm. 173; 
Wickham v. Blight, 29 F. Cas. No. 
17,611, Gflp. 452. 

Ala.—Sellers v. Dickert, 185 Ala. 
206, 64 S 40; McCullars v. Jackson- 
ville: Oil Mill Co., 169 Ala. 582, 53 S 
1025; Roquemore y. Vulcan iron 
Works, Co., 151 Ala.'648, 44 S 557; 
Dorough v. Harrington, 148 Ala. 305, 
42 S 557; Whatley v. Reese, 128 Ala. 
500, 29 S 606; Murphy v. Farley, 124 
Ala. 279, 27 S 422; Sayre v. Wilson, 
Yo1y 5S) Doi Powell’ vi 
Thompson, 80 Ala. 51; Vandegrift 
v. Abbott, 75 Ala. 487; Huckabee v. 
Shepherd, 75 Ala. 342; West v. Kelly, 
19 Ala. 353, 54 AmD 192; Brown v. 
Isbell, 11 Ala. 1009; Barlow _v. Flem- 
ming, 6 Ala, 146; Ellis v. Burden, 1 
Ala. 458. 

Ariz.—Title Guaranty, ete. Co. v. 
Nichols, 12 Ariz. 405, 100 P 825; 
Pringle v. King, 9 Ariz. 76, 78 P 367. 

Ark.—American Sales Book Co. v. 
Whitaker, 100 Ark. 360, 140 SW 132, 
37 LRANS 91; Cox v. Smith, 99 Ark. 
218, 138 SW 978; St. Louis, etc., R. 
Co. v. Wynne Hoop, ete. Co., 81 
Ark. 3738, 99 SW 375; Bloch Queens- 
ware Co. v. Metzger, 70 Ark. 232, 65 
SW 929. 

Cal.—Whittier v. Los Angeles 
Home Sav. Bank, 161 Cal. 311, 119 P 
92; Fresno Canal, ete., Co. v. Wil- 
liam Ede Co., 152 Cal. 453, 92 P 1011; 
Fresno Canal, ete., Co. v. Hart, 152 
Cal. 450, 92 P 1010; Williams v. Ash- 
urst! @il, ete; Co, 144 Cal! 619, 78 P 


28; Ames v. Southern Pac. Co., 141 
Cals 28; (52UP 34 0, 1999 “AmSR #98: 
Southern California Sav. Bank v. 


Asbury, 117 Cal. 96, 48 P 1081; Sivers 
v. Sivers, 97 Cal. 518, 32 P 571; Gui- 
dery v. Green, 95 Cal. 630, 30 P 786; 
Donahue v. Cromartie, 21 Cal. 80; 
Casey v. Richards, 10 Cal. A. 57, 
101 P 36; Peterson vy. Chaix, 5 Cal. A. 
525,90) PB 948. 
Colo.—Denver Baptist City Mis- 
sion Soc. v. Denver People’s Taber- 
nacle Congregational Church, 174 P 
1118; Mulford v. Lorrey Exploration 
Co., 45 Colo. 81, 100 P 596; Denver v. 
Spencer, 34 Colo. 270, 82 P 590, 114 
AmSR 158, 2 LRANS 147, 7 AnnCas 
1042; De St. Aubin v. Field, 27 Colo. 
414, 62 P 199; Brewer v. McCain, 21 


Colo. 382; Montelius v. Atherton, 6 
Colo. 224; Messenger v. Woge, 20 
Colo. A. 275, 78 P 314; Employers: 


Liability Assur. Co. v. Morris, 14 
Colo. 354) 60) PP 21° 
Conn.—Caulfield v. Hermann, 64 


Conn. 325, 30 A 52; Averill v. Sawyer, 
62 Gonn. 560, 27 A 73; Hall v. Solo- 
mon, 61 Conn. 476, 23 A 876, 29 AmSR 
218; Haussman v. Burnham, 59 Conn. 
117, 22 A 1065, 21 AmSR 74; Kinney 
v. Whiton, 44 Conn. 262, 26 AmR 
462; Purcell v. Burns, 39 Conn. 429; 
Pacific Iron Works v. Newhall, 34 
Conn. 67; Clarke v. Tappin, 32 Conn. 
56; Galpin v. Atwater, 29 Conn. Sais 
Collins v. Tillou, 26 Conn. 368, 68 
AmD 398; Crocker v. Higgins, 7 Conn. 
342. 
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truly but sets up an agreement different from that 
alleged by plaintiff, the real contract may be estab- 
lished by parol evidence.®? 


Writing Not Expressing Entire 


Agreement—a. In General. Where a written instru- 
ment, executed pursuant to a prior verbal agree- 
ment or negotiation, does not express the entire 
agreement or understanding of the parties, the pa- 
rol evidence rule does not apply to prevent the in- 
troduction of extrinsic evidence with reference to’ 
the matters not provided for in the writing,?? and 


D. C.—O’Hanlon v. Grubb, 38 App. 
251, 37 LRANS 1213; Landvoigt v. 
Paul, 27 App. 423; Tobriner vy. White, 
19 App. 163; Bailey v. District of 
Columbia, 9 App. 360; Burke v. 
Claughton, 6 App. 350; Evans v. 
Schoonmaker, 2 App. 62. 

Fla.—MeNair, ete, Land Co. v. 
Adams, 54 Fla, 550, 45 S 492; Cham- 
berlain v. Lesley, 39 Fla. 452, 22 $ 
736; Meinhardt v. Mode, 22 Fla. 279. 

Ga.—Brosseau v. Jacobs’ Pharmacy 
Co., 147 Ga. 185, 98 SE 298; Bond v. 
Perrin, 145 Ga. 200, 88 SE 954; Strick- 
land v. Cartersville Bank, 141 Ga. 
565, 81 SE 886; Pryor v. Ludden, etc., 
Southern Music House, 134 Ga. 288, 
67 SE 654, 28 LRANS 267; McCom- 
mons v. Williams, 131 Ga. 313, 62 SE 
230; Ramsey v. Pilcher, 130 Ga. 672, 
61 SE 538; Morrison vy. Dickey, 119 
Ga. 698, 46 SE 863; Huxford v. Mein- 
hart, 119 Ga. 610, 46 SE 852; Carter 
v. Griffin, 114 Ga. 321, 40 SE 290; 
Forsyth Mfg. Co. v. Castlen, 112 Ga. 
199, 37 SE 485, 81 AmSR 28; Sterling 
Cycle Works v. Willingham, 109 Ga. 
559, 35 SE 55; Maynard v. Render, 
95 Ga. 652, 23 SE 194; Georgia R., 
etc., Co. v. Reid, 91 Ga. 377, 17 SE 
$34; Johnson vy. Patterson, 86 Ga. 
725; Harriman y. First Bryan Bap- 
tist Church, 63 Ga. 186, 36 AmR 117; 
Scurry v. Cotton States L. Ins. Co., 
51 Ga. 624; McMahan v. Tyson, 23 
Ga. 43; Cooper v. Berry, 21 Ga. 526. 
68 AmD 468; Allen v. Comstock, 17 
Ga. 554; International Harvester 
Co, tv." Morgan, 19 Ga, JAC) 76! 
92 SE 35; Equitable Mfg. Co. 
Vv. Hill-Atkinson"’? Co.) U7) Gay eal 
494, 87 SE 715; Underdonk v. Jes- 
ter, 17 Ga. A. 419, 87 SEH &80; Wat- 
son v. Smith, 15 Ga. A. 62, 82 SE 633; 
Turner v. Manley, 14 Ga. A. 215, 80 
SE 680; Whigham v. Hall, 8 Ga. A. 
509, 70 SE 23; Denton vy. Butler, 7 
Ga. A. 267, 66 SE 810; Martin v. 
Thrower, 3 Ga. A. 784, 60 SE 825. 

Ida.—Jarrett v. Prosser, 23 Ida. 
382, 130 P 376; Henry-v. Herschey, 9 
Ida. 548, 75 P 266. 

Ill.—Mason v. Griffith, 281 Ill. 246, 
118 NE 18; Stone v. Mulvane, 217 Ill. 
40, 75 NE 421; Schaeppi v. Glade, 195 
Ill. 62, 62 NE 874 [aff 95 Ill. A. 500]; 
Ebert v. Arends, 190 Ill. 221, 60 NE 
Zi Plate Vv, -itnae ins, Cos 163) spilt 
113, 38 NE 580, 46 AmSR 877, 26 LRA 
853; Union Nat. Bank v. Louisville, 
éete:,; R. 'Co., 145 Tis. 208, 34 NE 135: 
Franklin County v. Layman, 145 Ill. 
138, 33 NE 1094; Ludeke v. Suther- 
land, 87 Ill. 481, 29 AmR 66; Hedges 
v. Bowen, 83 Ill. 161; Donlin v. Daeg- 
ling, 80 Ill. 608; Mann v. Smyser, 76 
Ill. 365; Kirkham v. Boston, 67 Ill. 
599; Fowler v. Redican, 52 Ill. 405; 
Wottowa v. Ridgly, 202 Ill. A. 384; 
Warnock v. Fleming, 200 Ill. A. 22; 
Gault v. Hunt, 183 Ill. A. 77; Beau~ 
nisne v. Scholz, 182 Ill. A. 238; Inter- 
national Text Book Co. v. Mackhorn, 
158 Ill. A. 548; Dunn wv. Burke, 139 
Till. A. 12; Halliday v. Mulligan, 113 
Tll. A. 177; Osgood v. Skinner, 111 
TAS T6006. Fath 21iy Tl 2295" 7a Nis 
869]; Gould v. Magnolia Metal Co., 
108 Ill. A. 203 [aff 207 Ill. 172, 69 NE 
896]; Trimble v. Beardstown First 
Nat. Bank, 101 Ill. A. 75; Casner v. 
Stafford, 86 Ill. A. 469; Tobin v. Col- 
lier, 39 Tll. A. 478; Covel v. Benja- 
min, 35 Ill. A. 297; Millers’ Nat. Ins. 
Co. v. Kinneard, 35 Ill. A. 105 [aff 
136 Ill. 199, 26 NE 368]; McCor- 
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under such circumstances it is not necessary that | there should be any allegations of fraud, acci- 


mick Harvesting Mach. Co. v. Snell, 
23 Ill. A. 79; Birks v. Gillett, 13 Til. 
A. 369; Bross v.. Cairo, setc.,, R. Co. 
9m! UA. 363; St. Clair Benev. Soc. v. 
Fietsam, 6 Title 2Nn tpl [aff 97 Ill. 474]. 

Ind.—Burton v. Morrow, 133 Ind. 
221, 32 NE 921; Louisville, ete, R. 
Co. v. Reynolds, 118 Ind. 170, 20 NH 
711; Low v. Studabaker, 110 Ind. 57, 
10 NE 301; Singer Mfg. Co. v. For- 
sythe, 108 Ind. 334, 9 NE 372; More- 
head v. Murray, 31 Ind. 418; Cro- 
foot v. Truax, 27 Ind. 72; Kieth v. 
Kerr, 17 Ind. 284; Moore vy. Ohl, (A.) 
116 NE 9; Roder v. Niles, 61 Ind. A. 
Cala ips NE 340; Washburn-Crosby 
Mill. Co. v. Brown, 56 Ind. A. 104, 
104 NE 997; Stockwell v. Whitehead, 
47 Ind. A. 423, 94 NE-736; Gandy v. 
Seymour Slack Stave Co. sy (A.) 90 NE 
915; McCaskey Register Co. y. Curf- 
man, 45 Ind. A. 297, 90 NE 323; Buf- 
falo Odlitic Limestone Quarries ‘Co. v. 
Davis, 45 Ind. A. 116, 90 NE 327; 
Marion School Tp. v. Carpenter, 12 
Ind. A. 191, 39 NE 878; Kentucky, 
etc., Cement Co. v. Cleveland, 4 Ind. 
A. 171, 30 NE 802. 

Iowa.—Matson v. Mitchell, 156 NW 
838; Horner v. Maxwell, 171 lowa 
660, 153 NW 3381; Bice v. Siver, 170 
Towa 255, 152 NW 498; Roundy, etc., 
Corsi: Nicholson Produce Co., 166 
Iowa 39, 147 NW 305; Davis v. Des 
Moines, ete., R. Co., 155 Iowa 51, 135 
NW 355; Hanley v. Chicago, etc., R. 
Cob 154 Towa 60, 1384 NW 417; Forbes 

Chicago, ete., R. Co., 150 Iowa 177, 
139 NW 810, AnnCasi 912D Slt; Can- 
field Lumber Co. y. Kint Lumber Co., 
148 Iowa 207, 127 NW 70; Bobzin v. 
Gould Balance Valve Co., 140 Iowa 
744, 118 NW 40; Sieberts v. Spangler, 
140 Iowa 236, 118 NW 292; Hall v. 
Barnard, 138 Towa 523, 116 NW 604; 
Blake v. Miller, 135 lowa i bara a} NW 
158; Chicago Tel. Supply Corwe 
Marne, etc.,, Tel. Co., 184 Iowa 252, 
111 NW 935; Sutton v. Weber, 127 
Towa 361, 101 NW 775; Oakland Cem- 
etery Assoc. V. Lakins, 126 Iowa 121, 
101 NW 778, 3 AnnCas 559; Ingram 
v. Dailey, 123 Iowa 188, 98 NW 627; 
Mt. Vernon Stone Co. v. Sheely, 114 
Iowa 313, 86 NW 301; McEnery v. 
McEnery, 110 Iowa 718, 80 NW 1071; 


Meader v. Allen, 110 Iowa 588, gi 
NW 799; Dietrich vy. Stebbins, 100 
Iowa 426, 69 NW. 564; McCormick 


Harvesting Mach. Co. v. Richardson, 
89 Iowa 525, 56 NW 682; Fawkner v. 
Lew Smith ‘Wall Paper Co., 88 Iowa 
169, 55 NW 200, 45 AmSR 230, 49 
NW 1003; Peterson v. Chicago, etc., 
R. Co. 80 Towa 92, 45 NW. 573; 
Keen v. Beekman, 66 Iowa 672, 24 
Nw 270; Kempsey v. Metcalf, 
Iowa 320, 16 NW 146; Port v. Rob- 
bins, 35 lowa 208; Taylor v. Galland, 
3 Greene 17. 

Kan.—Clark v. Townsend, 96 Kan. 
650,652, 153 91555 [eit Cyc]; Kaul 
Vv. American Independent Tel. Co., 95 
Kan. 1, 147 P 1130; L. & M. Mercan- 
tile Co. v. Wimer, 94 Kan, 573, 146 
P1162; Bair v. Smith County School 
Dist. No. 141, 94 Kan. 144, 146 P 347; 
Royer v. Western Silo Co., 92 Kan. 
333, 140 P 872; Evans v. McElfresh, 
85 Kan. 389, 393, 116 P 612 [eit Cyc]; 
Heskett v. Border Queen Mill, ete., 
Co, Si Kan.\356; 105 PP. 432: Milich 
v. Armour Packing Co., 60 Kan, 229, 
5b6.°P tL; St. Louis, ete., .R. Co. Vv. 
Maddox, 18 Kan. 546; Polk v. An- 
derson, 16 Kan. 243; McGrath v. 
Crouse, 6 Kan. A. 507, 50 P 969. 

Ky.—Hille v. Adair, 58 SW 697, 22 
KyL 742; Blackerby v. Continental 
Ins. Co., 83 Ky. 574; Peneix v. Rodg- 
ers, 49 SW 447, 20 KyL 1469; Mc- 
Kegney v. Widekind, 6 Bush. 107; 
Baugh v. Ramsey, 4 T. B. Mon. 155; 
Honaker v. Buckley, 13 Ky. Op. 56. 

La.—Bradley v. Davis, 128 La. 686, 
55 S 17; Denis v. Tilton, 120 La. 226, 
45 S 112; Davies v. Bierce, 
668, 38 S 488; Rivers v. Oak Lawn 
Sugar Co., 52 La. Ann. 762, 27 S 118; 
Bass v. Balph, 5 La. Ann. 285; Polo 


114 La.: 


v. Natili, 14 La. 260; Thomson v. 
Brothers, 5 La. 277. 
Me.—Vumbaca v. West, 107 Me. 
130, 77 A 642; Gould v. Boston Excel- 
sior Co., 91 Me. 214, 89 A 554, 64 
AmSR 221; Neal v. Flint, 88 Me. 72, 
if A 669; Bonney v. Morrill, 57 Me. 
368. 
123 Md. 


Md.—Knabe vy. Bowles, 


475, 91 A 567; Courtney v. William 
Knabe, ete, Mfg. Co., 97 Md. 499, 
55 A 614, 99 AmSR 456; Hawley 


Down-Draft Furnace Co. v. Hooper, 
90 
erby, 37 Ma. 410; Bladen v. Wells, 
30 Md. 577; Harwood y. Jones, 10 Gill 
& J. 404, 32 AmD 180; McCreary. v. 
McCreary, 5 Gill & J. 147. 
Mass.—Glackin y. Bennett, 226 
Mass. 316, 115 NE 490; Brooks Co. v. 
Wilson, 218 Mass. 205, 105 NE 607; 
Davis v. Cress, 214 Mass. 379, 101 
NE 1081; Picard v. Beers, 195 Mass. 
419, 81 NE 246; Ryder v. Faxon, i71 
Mass. 206, 50 NE 631, 68 AmSR 417; 
Robertson y. Rowell, 158 Mass. 94, 32 
NE 898, 385 AmSR 466; Preble v. 
Baldwin, 6 Cush. 549; Deshon v. Mer- 
ehants’ InsiCo., 18 Metc. 999s) sElo- 
gins v. Plympton, 11 Pick. 97. 
Mich.—Sparks v. Lord, 198 Mich. 
415, 164 NW 490; Minor v. Walker, 
179 Mich. 645, 146 NW 305; Electrical 
Appliance Co. v. Standard Hlectric 
Co., 151 Mich. 662, 115 NW 982; Obe- 
nauer v. Solomon, 151 Mich. 570, 115 
NW 696; Beld v. Darst, 146 Mich. 
143, 109 NW 275; Harrison Wagon 
Co. v. Brown, 145 Mich. 621, 108 NW 
1109; Howland v. Prentice, 143 Mich. 
347, 106 NW 1105; Locke v. Wilson, 


185 Mich. 593, 98 NW 400; Crowley 
v. Langdon, 127 Mich. 51, 86 NW 
391; Buhl v. Mechanics’ Bank, 123 


Mich. 591, 82 NW 282; Patek v. Wa- 
ples, 114 Mich. 669, 72 NW 995; John 
Hutchison Mfg. Co. vy. Pinch, 107 
Mich. 12, 64 NW 729, 66 NW 340; 
Liggett Spring, etc., Co. v. Michigan 
Buggy Co., 106 Mich. 445, 64 NW 
466; McCray Refrigerator, eic., Co. v. 
Woods, 99 .Mich. 269, 58 NW 320, 41 
AmSR 599; Butler v. Iron Cliffs Co., 
96 Mich. 70, 55 NW 670; Richards v. 
Fuller, 37 Mich. 161; Trevidick v. 
Mumford, 31 Mich. 469; Loud vy. 
Campbell, 26 Mich. 239. 

Minn.—Kimball Co. vy. 
Minn. 461, 148 NW 307; French v. 
Yale, 124 Minn. 63, 144 NW _ 451; 
Chute Co. v. Latta, 123 Minn. 69, 142 
NW 1048; St. Anthony, etc., El. Co. v. 
Princeton Roller Mill Co., 104 Minn. 
401, 116 NW 935; Potter v. Easton, 
82 Minn. 247, 84 NW 1011; Germania 
Bank v. Osborne, 81 Minn. 272, 883 NH 
1084; Bankers’ Acc. Ins. Co. v. Rog- 
ers, 73 Minn. 12, 75 NW 747; Hand 
vy. Ryan Drug Co., 638 Minn. 539, 65 
NW 1081; Tufts v. Hunter, 63 Minn. 
464, 65 NW 922; Vaughan v. McCar- 
thy, 63 Minn. 221, 65 NW 249: Horn 
v. Hansen, 56 Minn. 48, 57 NW 315, 
22 LRA 617; Aultman v. Clifford, 55 
Minn. 159, 56 NW 598, 48 AmSR 478; 
Pheenix Pub. Co. vy. Riverside Cloth- 
ing Co., 54 Minn. 205, 55 NW 912; 
Alexander v. Thompson, 42 Minn. 
498, 44 NW 534; Beyerstedt v. Wi- 
nona Mill Co., 49 Minn. 1, 51 NW 
619; Gammon vy. Ganfield, 42 Minn. 
368, 44 NW 125; Boynton Furnace 
Co. v. Clark, 42 Minn. 385, 44 NW 
121; Thompson vy. Libby, 34 Minn. 
374, 26 NW 1; Security Bank y. Lutt- 
gen, 29 Minn. 363, 13 NW 151; Do- 
mestic Sewing-Mach, Co. v. Ander- 
son, 23 Minn. 57; Healy v. Young, 21 
Minn. 3889; Keough v. McNitt, 6 Minn. 
513. 

Miss.—lIllinois Cent. R. Co. v. Har- 
per, 83 Miss. 560, 35 S 764, 102 AmSR 
469, 64 LRA 283; Ham v. Cerniglia, 
73 Miss. 290, 18 S 577; Clark v. Perry, 
5 Miss. 285. 

Mo.—Reigart v. Manufacturers’ 
Coal, etc., Co., 217 Mo. 142, 117 Sw 
61; State v. Cunningham, 154 Mo. 
161, 55 SW 282; Davis v. Scovern, 130 
Mo. 3038, 32 SW 986; Quick v. Glass, 


Massey, 126 


Md. 390, 45 A 456; Allen v. Sow-' 


‘Fletcher  v. 


128 Mo. 320, 30 SW 1031; Greening v. 
Steele, 122 Mo. 287, 26 SW 971; Ring- 
er v. Holtzclaw, 112 Mo. 519, 20 SW 
800; State v. Hoshaw, 98 Mo. 358, 11 
SW 759; Black River Lumber Co. v. 
Warner, 98 Mo. 874, 6 SW 210; Brown 
v. Bowen, 90 Mo. 184, 2 SW 398; 
Gardner v. Mathews, 81 Mo. 627; El- 
lis v. Bray, 79 Mo. 227; Lash v.. Par- 
lin, 78 Mo. 391; O’Neil v. Crain, 67 
Mo. 250; Life Assoc. of America v. 
Cravens, 60 Mo. 388; Briggs v. Mun- 
chon, 56 Mo. 467; Bunce y. Beck, 43 
Mo. 266; Moss v. Green, 41 Mo. 389; 
Rollins v. Claybrook, 22 Mo. 405; 
Mosby v. Smith, 194 Mo. A. 20, 186 
SW 49; Corn vy. McDowell, (A.) 185 
SW 235); Bowers v. Bell, 193 Mo. A. 
210, 182 SW 1068; Simrall v. Ameri- 
can Multigraph Sales Co., 172 Mo. A. 
384, 158 SW 437; Barnes-Smith Mer- 
cantile Co. v. Tate, 156 Mo. A. 236, 
137 SW 619; Official Catalogue Co. v. 
Weber Gas, etc., Engine Co., 130 Mo. 
A. 646, 109 SW 1071; Zerr v. Klug, 
121 Mo. A. 286, 98 SW 822; Goodwin 
Mfg. Co. v. Arthur Fritsch Fdy., 
ete., Co.,115 Mo: A.,.382, 89 SW, 9113 
Van Ravenswaay vy. Covenant Mut. 
L..Ins.- Co.,~ 89\, Mo... As. 125 Bogescav. 
Pacific Steam Laundry Co., 86 Ma. A. 
616; Broughton y. Null, 56 Mo. A. 
231; Liebke v. Methudy, 14 Mo. A. 65, 

Mont.—Brockwey v. Blair, 53 Mont. 
531, 165 P 455; Kelly v. Ellis, 39 
Mont. 597, 104 P 873. 

Nebr.—Rankin v. Northern Assur. 
Co., 98- Nebr... 172, 152, NW 03245 
Brewer, 88 Nebr. 196, 
200, 129 NW 288 [cit Cyc]; Fair- 
banks v. Burgert, 81 Nebr. 465, 116 
NW 35; De Laval Separator Co. v. 
Jelinek, 77 Nebr. 192, 109 NW 169; 
Huffman v. Ellis, 64 Nebr. 623, 90 
NW 552; Modern Woodmen Ace. As- 
soc. v. Kline, 50 Nebr. 345, 69 NW 
943; Peaks v. Lord, 42 Nebr. 15, 60 
NW 349; Goodrich y. MecClary, 3 
Nebr. 123; Bell v. Wiltson, 5 Nebr. 
(Unoff.) 486, 98 NW 1049; Creedon v. 
He ae 3 Nebr. (Unoff.) 459, 91 NW 
i 

Nev. — Herring-Hall-Marvin Safe 
Co. v. Balliet, 38 Nev. 164, 145 P 941. 

N. H.— Emery Vv. Dana, SS iad & I 
483, 84 A 976; Fiske v. McGregory, 
34 N. H. 414; Webster v. Hodgkins, 
25 N. H. 128. 

N. J.—Stephens-Adamson Mfg. Co. 
v. Bigelow, 86 N. J. L. 707, 92 A 398; 
Brautigam v..Dean, 85 N. J. L. 549, 
89k GO Katt) SGN. Jowkus (Gor Oem: 
344]; Stephens-Adamson Mfg. Co. v. 
Bigelow, 84 N. J. L. 585, 87 A 74.[aff 
86°N. J, Li. 107, 92° AL398 1: Bruce. aww 
Pearsall, 59 N. J. Li. 62, 34 A 982 [aff 
59 N. J. L.—-686, 39 A 1113]; Naum- 
bere vauyoung, 44 IN.) Je nba oo lets 
AmR 380; Sandford v. Newark, ete., 
RCo. SNe oe te age Blizabeth Li- 
brary “Assoc. Vv. Crane, DAS rts fag FE in 
302; Polakoff v. Halphen, 83 N. J. Ea. 
126, 89 A 996; Mayer vy. West Side 
Dev. Co.,, 78 .No Jey Eid, n4lb 9 
620; Fred v. Fred, (Ch.) 50 A 776, 

N. M.—Strickland v. Johnson, 21 
IN\ MO 99 ce Deri. 

N. Y.—Studwell v. Bush Co., 206 
N.' Y. 416, 100 NE 129; Beattie v. 
New York, etc., Constr. Co., LS'G IN Ye 
346, 89 NE 8381; Cooper v. Payne, 
186 Ne Ye co4nas NE 1076; Emmett v. 
Penoyer, 151, N. Y: 564, 45 NE 1041; 
Streppone v. Lennon, 143 INE Ys 626, 
37 NE 638; Pond v. Harwood, 139: N. 
Wey Lid, 3384 NE W68suniCasenv. Phoenix 
Bridge Co., 184 N. Y.-78,°31 NE 254 
[rev 58 N.Y. Super: 435 11 NYS 
724, 19 NYCivPruc 373]; Thomas v. 
Seutt, Uz Nie Yc ml oiler NE 961; En- 
gelhorn v. Reitlinger, 122 N, Y. Zo; 
25 NE 297, 9 LRA 548; Routledge v. 
Worthington Cos, eg N.Y. 592, 23 
NE 1111; Ferguson v. Baker, 116. 
Ney 257, 22 NE 400; Brigg v. Hil- 
ton, 99" Nevy..526;- 6 NE 51, 52 AmR 
63; Highmie v. Taylor, 98 N. Y. 288; 
Juilliard v. Chaffee, 92 Ne aye 529: 
Van Brunt v. Day, SCN ecole 
Chapin v. Dobson, 78 N: Y. 74, 34 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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dent, or mistake in order to render parol evidence | as to the real contract between the parties 


AmR 512; Bookstaver y. Jayne, 60 
N. Y. 146; Hope v. Balen, 58 N. Y. 
380; Hutchins v. Hebbard, 34 N. Y. 
z4; Dixey_v. Punch, etc., Theatre Co., 
180 App. Div. 898, 167 NYS 1096; Lei- 
fer v. Scheinman, 179 App. Div. 665, 
167 NYS 105; McDermott v. Fletcher, 
155 App. Div. 615, 140 NYS 871; 
Smith v. Albany First Nat. Bank, 151 
App. Div. 317, 135 NYS 985; Perry 
v. Bates, 115 App. -Div. 337, 100 NYS 
881; Kohn v. Meyer, 113 App. Div. 
919, 100 NYS 1124; Winter v. Fried- 
man, 111 App. Div. 306, 97 NYS 733; 
Niles v. Sire, 108 App. Div. 366, 95 
NYS 1149 [aff 46 Misc. 321, 94 NYS 
586]; Guttentag v. Whitney, 79 App. 
Div. 596, 80 NYS 435; Lawrence v. 
Sullivan, 79 App. Div. 453, 80 NYS 
499; Medical College Laboratory v. 
State Univ., 76 App. Div. 48, 78 NYS 
673! Patt L780 N.Y.) 153, 70 NEY 467]; 
Lichtenstein v. Rabolinsky, 75 App. 
Div. 66, 77 NYS 792; Rochester Fold- 
ing Box Co. v. Browne, 55 App. Div. 
444, 66 NYS 867 [app dism 166 N. Y. 
635 mem, 60 NE 1120 mem (aff 179 
N. Y. 542 mem, 71 NE 1139 mem)]; 
Brantingham v. Huff, 43 App. Div. 
414, 60 NYS 157; Grand Rapids Ve- 
neer Works v. Forsythe, 83 Hun 230, 
31. NYS 601; Beagle v. Harby, 73 
Hun 310, 26 NYS 375; Akberg v. 
John Kress Brewing Co., 65 Hun 182, 
19 NYS 956 [aff 138 N. Y. 648 mem, 34 
NE 513 mem]; Cunningham v. Mas- 
sena Springs, ete., R. Co., 63 Hun 
439, 18 NYS 600 [aff 138 N. Y. 614 
mem, 33 NE 1082 mem]; Briggs v. 
Groves, 56 Hun 6438, 9 NYS 765; Un- 
ger v. Jacobs, 7 Hun 220; Fisher v. 
Abeel, 66 Barb. 381; Hurd v. Bovee, 
4 Silv. Sup. 186, 7 NYS 241 [aff 134 
ING o95,6 31 - NE 6244) Byneh’ ‘v. 
Hunneke, 61 N. Y. Super. 235, 19 NYS 
718; Case v. Phoenix Bridge Co., 58 
N. . Super. 435 [rev on other 
grounds 134 N. Y.-78, 31 NE 254]; 
Thurber v. Hughes, 47 N. Y. Super. 
159; Hope v. Smith, 35 N. Y. Super. 
458— Latt 58 N. Y... .3880)s -Youne? -v. 
Bushnell, 21 N. Y. Super. 1; Wise v. 
Rosenblatt, 16 Daly 499; Tocci v. 
Arata, 16 Daly 494, 12 NYS 287; Sale 
v. Darragh, 2 Hilt. 184; Davidge v. 
Velie, 95 Mise. 541, 160 NYS 820; 
Lovell v. Alton, 82 Misc. 431, 143 
NYS 995; Hellinger v. Grant, 69 Misc. 
564, 127 NYS 893; Laughlin v. Man- 
son, 65 Misc. 492, 120 NYS 110; Mc- 
Caskey, Register.Co. v. Green, 57 
Mise. 549, 109 NYS 970; National 
Park Bank v. Saitta, 55 Misc. 93, 106 
NYS 328; Taylor v. Elmira Storage, 
ete., Co., 54 Misc. 368, 104 NYS 557; 
Natelsohn v. Reich, 50 Misc. 585, 99 
NYS 327; National Drill, etc., Co. v. 
Maher, 49 Misc. 640, 97 NYS 1029; De 
Jonge v. Printz, 49 Misc. 112, 96 NYS 
750; Hancox v. Appleton, 49 Misc. 
110, 96 NYS 1029: Leary v.. Moore, 
48 Mise. 551, 96 NYS 266; Niles v. 
Sire, 46 Misc. 321, 94 NYS 586 [aff 
108 App. Div. 366, 95 NYS 1149]; Vo- 
gel v. Weissman, 23 Misc. 256, 51 
NYS 173; Bien v. Parsons, 15 Misc. 
457, 87 NYS 209; Smith v. Hilde- 
brand, 15 Misc. 129, 36 NYS 485 [dist 
Lamson, ete., Co. v. Hartung, 18 NYS 
143]; Seguine v. Spaeth, 14 Misc. 349, 
85 NYS 847; Williams v. Fisher, 8 
Misc. 314, 28 NYS 7389; McGrath v. 
Mangels, 2 Mise. 60, 20 NYS 869; Do- 
minion Trading Co. v. Kronman, 168 
NYS 693; Mayer v. Rothstein, 167 
NYS 503; Piretti v. Firestone Tire, 
ete., Co., 120 NYS 782; Gelb v. Wal- 
ler, 115 NYS 201; Natella v. Prin- 
stein, 114 NYS 342; Potter v. Hop- 
kins, 25 Wend. 417. 

N. C.—Keener v. Graham County 
Lumber Co., 175 N. C. 701, 96 SE 98; 
Sumner v. Graham County Lumber 
Co., 175 N. C. 654, 96 SE 97; Bland v. 
Tnternational Harvester Co., 169 N. 
CG. 418, 86 SE 350; Spencer v. Bynum, 
EON INnS Of Mle So Siu) 2h6 Ring vi. 
Mayberry, 168 N. C. 563, 84 SH 846; 
Faust v. Rohr, 167 N. C. 360, 838 SH 
622; Palmer v. Lowder, 167 N. (OF 
331, 83 SE 464; Wilson v. Scarboro, 
163 N. C. 380, 79 SE 811; Lytton 


Mfg. Co. v. House Mfg. Co., 161 N. C. 
430, 77 SE 233; Ober, etc., Co. v. Kat- 
zenstein, 160 N. C. 439, 76 SE 476; 
Audit Com v.. Taylor, 1152) N.C: 1272, 
67 SE 582; Willis v. Constr. Co., 152 
N.-C. 100, 67 SE 265; Stern v. Ben- 
bow, 151 N. C. 460, 66 SE 445; Wood- 
son y. Beck, 151 N. C. 144, 65 SE 
751, 31 LRANS 235; Brown v. Hobbs, 
147 N. C. 73, 60 SE 716; Smith Pre- 
mier Typewriter Co. v. Rowan Hard- 
ware Co., 143 N. C. 97,.55 SH 417; 
Evans vy. Freeman, 142 N. C. 61, 54 
SE 847; Foreign Hardwood Log Co. 
Vv. Coffins) 1300 Nii CA 4325 41)-Sha93T; 
Doubleday v. Asheville Ice, etc., Co., 
122 N. C. 675, 30 SE 21; Taylor v. 
Hunt, 118 N. C, 168, 24 SE 3859; Mc- 
Gee v. Craven, 106 N. C. 351, 11 SEH 
375; Nissen v. Genesee Gold Min. Co., 
104 N. C. 309, 10 SH 512; Merchants’, 
etce., Nat. Bank v. McElwee, 104 N. C. 
805, 10 SH 295; Meekins vy. Newberry, 
101 N. C. 17, 7 SE 655; Cumming v. 
Barber, 99 N. C. 332, 5 SE 903; Nick- 
elson v. Reves, 94 N. C. 559; Sherrill 
We) Hagan’ ) 92 SIN.) (Came45 a) Derry iy. 
Danville, etce., R. Co.) 9t NS CLs236; 
Braswell v. Pope, 82 N. C. 57; Kerch- 
ner v. McRae, 80 N. C. 219; Willis v. 
Wihite;<73 (N-NG@: 4846 Perry -v. Hill, 
68 N. C. 417; Woodfin v. Sluder, 61 
N. C. 200; Daughtry v. Boothe, 49 
N. C. 87; Manning v. Jones, 44 N. C. 
368; Twidy v. Saunderson, 31 N. C. 5. 

N. D.—Gilbert Mfg. Co. v. Bryan, 
166 NW 805; Northern Trust Co. v. 
Bruegger, 35 N. D. 150, 159 NW 859, 
AnnCasi917E 447. 

Oh.—Platt v. Scribner, 18 Oh. Cir. 
Ct. 452, 9 Oh. Cir. Dec. 771; Eleventh 
St. Church of Christ v. Pennington, 
18-Ohi, Cir. 'Ct..-408;'10-Oh. Cir. Dec. 


74. 

Okl.—Jesse French Piano, etc., Co. 
v. Bodovitz, 174 P 765; Rex Petro- 
leum Co. v. Black Panther Oil, etc., 
Co., 166 P 1083; Rawlings v. Ufer, 
£617 P 1835-0. 0K... Transfer, etcs, Co. 
v. Neill, 189 PRP 272;"LRAI9ITA 58; 
Smith yv. Bond, 56 Okl. 112, 155 P 
1116; McKenna v. J. S. Terry Constr. 
Co., 58 Okl. 202, 155 P 1158; Holmes 
vy. Evans, 29 Ol. 373, 118 P 144. 

Or.—Sund v. Flagg, ete., Co., 86 Or. 
289, 168 P 300, 303 [cit Cyc]; Bouchet 
v. Oregon Motor. Car Co., 78 Or. 230, 
152 P 888; City Messenger, etc., Co. 
v. Postal’ Tel. .Co:,.74,Or. 43838, 145 P 
657; Holmboe v. Morgan, 69 Or. 395, 
138 P 1084; Stuart v. University 
Lumber Co., 66 Or. 546, 132 P 1, 1164, 
135 P 165; Hillyard v. Hewitt, 61 Or. 
58, 120 P 750; Savage v. Salem Mills 
Co.” 48 Orrell, s85F PAGoe ele AnnGas 
1065; Schwarz v. Lee Gon, 46 Or. 
219, 80 P 110; American Bridge, etc., 
Co. v. Bullen Bridge Co., 29 Or. 549, 
46 P 1388; Looney v. Rankin, 15 Or. 
617, 16 P 660; Hannah vy. Shirley, 
TLOr Oils. 

Pa.—Dougherty v. Briggs, 231 Pa. 
68, 79 A 924; Anderson y. National 
Surety’ Co., 196 Pa. 288, 46 A 306; 
Selig v. Rehfuss, 195 Pa. 200, 45 A 
919; Schwab v. Ginkinger, 181 Pa. 
8, 87 A 125; Hyndman vy. Hogsett, 
111 Pa. 643, 4 A °717; Heysham «v. 
Dettre, 89 Pa. 506; Monocracy Bridge 
Co. vy. American Iron Bridge Mfg. 
Coy 83 Ras! 517; Jackson, v, Litch, 
62 Pa. 451; Miller vy. Fichthorn, 31 
Pa. 252; Morrison yv. Davis, 20 Pa. 
171, 57 AmD 695; Venango County v. 
McCalmont, 3 Penr. & W. 122: Bol- 
linger v. Hckert, 16 Serg. & R. 422; 
Fenner vy. Smyth, 62 Pa. Super. 538; 
Moore v. Robison, 47 Pa. Super. 72; 
Byrne vy. Elfreth, 41 Pa. Super. 572; 
Russell v. Pittsburg, ete., R. Co., 17 
Pa. Super. 195; Nye v. Pittsburg Co., 
2 Pa. Super. 384; Block vy. Dowling, 
fePas Dist. 2ol, 20) Pa..Co,. 489; _R. 
Co. v. Bromer, 31 Pa. Co. 586. 

Ss. C.—Midland Timber Co. v. Fur- 
man, 97 SE 831; Harris v. Harris, 
104 S:.°C. 33, 88 SE 276; Midland 
Roofing Mfg. Co. v. Pickens, 96 S. C. 
286, 80 SE 484; Herlong v. Southern 
State Lumber Co., 93 S. C. 529, 77 
SE 219; Ashe v. Carolina, etc. R. 
Co., 65 S. C. 134, 48 SE 393; Sloan 
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v. Courtenay, 54.S. C.. 314, 32 SH 
431; Willis v. Hammond, 41 S. C. 


153, 19 SE 310; Holly v. Blackman, 
32 8. C. 584, 10 SE 774; Bulwinkle 
vy. Cramer, 27.°S..C, 376,13 SE 776; 
13 AmSR 645; Moffatt v. Hardin, 22 
Si, ©. 193) Kaphaniws (Ryan; Miers iC. 
352; Hatcher v. Hatcher, 16 S. @% 
Hiquesdit: 

S. D—National Cash Register Co. 
v. Pfister, 5 S. D. 143, 58 NW 270. 

Tenn.—Lewis y. Turnley, 97 Tenn. 
197, 36 SW 872; Hines v. Willcox, 
96 Tenn. 328, 34 SW 420; Stenberg v. 
Willcox, 96 Tenn. 163, 33 SW 917, 
34 LRA 615; Barnard y. Roane Iron 
Co., 85 Tenn. 139, 2 SW 21; Smith v. 
O’Donnell, 8 Lea 468; Hawkins v. 
Lee, 8 Lea 42; Hicks v. Smith, 4 Lea 
459; Breeden y. Grigg, 8 Baxt. 163; 
Waterbury v. Russell, 8 Baxt. 159; 
Fort v. Orndorff, 7 Heisk. 167; Bis- 
senger v. Guiteman, 6 Heisk. 277; 
Lytle v. Bass, 7 Coldw. 303; Cobb v. 
Wallace, 5 Coldw. 539, 98 AmD 435; 
Cobb v. O’Neal, 2 Sneed 438; Leinat: 
v. Smart, 11 Humphr. 308; Dick v. 
Martin, 7 Humphr. 263; Vanleer v. 
Fain, 6 Humphr. 104; Betts: v. De- 
mumbrune, Cooke 39. 

Tex.—Magnolia Warehouse,  etc., 
Co. v. Davis, 108 Tex. 422,195 SW 
184 [aff (Civ. A.) 153 SW _ 6704; 
Henry v. Phillips, 105 Tex. 459, 151 
SW 533 [rev (Civ. A.) 185 SW 382]; 
Traders’ Nat. Bank y. Clare, 76 Tex. 
47, 183 SW 183; Thomas v. Hammond, 
47 Tex. 42; Meade v. Rutledge, 11 
Tex. 44; Jesse French Piano, etec., Co: , 
v. Gibbon, (Civ. A.) 180 SW 1185; 
South Texas Mortg. Co. y. Coe, (Civ. 
A.) 166 SW 419; Watson v. Rice, 
(Civ. A.) 166 SW 106; Chicago, etce., 
R. Co. v. Howell, (Civ. A.) 166 SW 
81; Texas Cent. R. Co. v. Eldredge, 
(Civ. A.) 155 SW 1010; American Rio 
Grande Land, etc., Co. v. Mercedes 
Plantation Co., (Civ. A.) 155 SW 286; 
Williams v. Walter A. Wood Mov- 
ing, etc., Mach. Co., (Civ. A.) 154 SW 
366; Ross v. Head, (Civ. A.) 145 SW 
1077; State Mut. L. Ins. Co. vy. Bal- 
lard, (Civ. A.) 122 SW 267; Allen 
v. Herrick Hardware Co., 55 Tex. 
Civ. A. 249, 118 SW 1157; Landrum 
v. Stewart, (Civ. A.) 111 SW 769; 
Dayvisiwe Siskj.i49. Tex. .CivowAs-193, 
108. SW 472; Texas; jetc,, Rs Co. we 
Coggin, 44 Tex. Civ. A. 423, 99 SW 
1052; Peebles v. Slayden-Kirksey 
Woolen Mills, (Civ. A.) 90 SW 61; 
Howell v. Denton, (Civ. A.) 68 SW 
1002; Blair v. Slosson, 27 Tex. Civ. 
A. 4038, 66 SW 112; Brincefield v. Al- 
len, (Civ. A.) 60 SW 1010; Ehrenberg 
v. Baker, (Civ. A.) 54 SW 435; Peel 
v. Giesen, 21 Tex. Civ. A. 334, 51 SW 
44; Hansen v. Yturria, (Civ. A.) 48 
SW 795; Robinson vy. Western Union 
Tel. Co., (Civ... A.) 48 SW 1053; Ham- 
mond v. Martin, 15 Tex. Civ. A. 570, 
40 SW 347; Henry v. McCardell, 15 
Tex. Civ. A. 497, 40 SW 172; Nowlin 
v. eHrichott,, 1d. TexiiCiv.) A. 4425732 
SW 831; Kelley v. Collier, 11 Tex. 
Cive+A.., 358, 32) SW 428: 

Utah.—Halverson v. Walker, 38 
Utah 264, 112 P 804; Steed v. Har- 
vey, 18 Utah 367, 54 P 1011, 72 AmSR 
789. 

Vt.—Dunnett v. Gibson, 78 Vt. 439, 
63 A 141; Gilman vy. Williams, 74 
Vt. 327, 52 A 428; Burditt v. Howe, 


69 Vt. 568, 38 A 240; Reynolds v. 
Hassam, 56 Vt. 449; Tillotson vy. 
Ramsay, 51 Vt. 309; Houghton v. 


Carpenter, 40 Vt. 588; Winn y. Cham- 
berlin, 32 Vt. 318. 

Va.—Standard Paint Co. v. Vietor, 
120 Va. 595, 91 SE 752; Marsteller 
v. Warden, 115 Va. 3538, 79 SH 332; 
Trout yv. Norfolk, etc. R: Co., 107 
Va. 576, 59 SE 394, 17 LRANS 702; 
Blair v. Security Bank of Richmond, 
103 Va. 762, 50 SE 262. 

Wash.—Seattle Taxicab, etc., Co. v. 
Kinney, 74 Wash. 179, 182 P 1013; 
Interstate Engineering Co. v. Archer, 
64 Wash. 629, 117 P 470; Hocker- 
smith vy. Ferguson, 63 Wash. 581, 116 
P 11; Kleeb v. McInturff, 62 Wash. 
508, 114 P 184, 116 P 627; Patter- 
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son v. Wenatchee Canning Co., 59 
Wash. 556, 110 P 379; Allen v. Treat, 
48 Wash. 552, 94 P 102; Windsor 
v. St. Paul, etc., R. Co., 37 Wash, 156, 
79 P 6138, 3 AnnCas 62; Windell v. 
Readman Warehouse Co., 30 Wash. 
469, 71 P 56; Knowles v. Rogers, 27 
Wash. 211, 67 P 572. 

W. Va.—Clark v. Emery, 58 W. Va. 
637, 52 SE 770, 5 LRANS 503; Rymer 
v. South Penn Oil Co., 54 W. Va. 
530, 46 SE 559; Johnson y. Burns, 
39 W. Va. 658, 20 SH 686. 

Wis.—Kipp v. Laun, 146 Wis. 591, 
131 NW 418; Nelson v. Kress, 145 
Wis. 38, 129 NW 790; Hankwitz v. 
Barrett, 143 Wis. 639, 128 NW 430; 
Iilinois Steel Co. v. Paczocha, 139 
Wis. 23, 119 NW 550; Agnew v. Bala- 


win, 136 Wis. 268, 116 NW 641; 
Mueller vy. Cook, 126 Wis. 504, 105 
NW 1054; Fosha vy. O’Donnell, 120 
Wis, 386, 97 NW 924; Hurlbert v. 
T. D. Kellogg Lumber, ete., Co., 115 
Wis. 225, 91 NW 6738; Brader_ v. 
Brader, 110 Wis. 4238, 85 NW 681; 
Cuddy v. Foreman, 107 Wis. 519, 83 
NW 1103; Nauman v. Ullman, 102 
Wis. 92, 78 NW 159; Caldwell v. 


Perkins, 93 Wis. 89, 67 NW 29; Braun 
v. Wisconsin Rendering Co., 92 Wis. 
245, 66 NW 196; Riemer v. Rice, 88 
Wis. 16, 59 NW 450; Magill v. Stod- 
dard, 70 Wis. 75, 35 NW _ 346; Col- 
lete v. Weed, 68 Wis. 428, 32 NW 
753; Hahn vy. Doolittle, 18 Wis. 196, 
86 AmD 757; Jones v. Keyes, 16 Wis. 
562; Ballston Spa Bank vy. Marine 
Bank, 16 Wis. 120. 

Eng:—tlindlay =~. Lacey, 17°C. B. 
N. S. 578, 112 ECL 578, 144 Reprint 
232; Lockett -v. Nicklin, 2 Exch. 93, 
154 Reprint 419; Harris v. Rickett, 
4H. & N. 1, 157 Reprint 734; Lloyd 
vy. Sturgeon Falls Pulp Co., 85 L. T. 
Rep. N. S. 162; Loibl v. Strampfer, 
16s eTeeRepee NE S. 020; 0 Jetiery 'v. 
Walton, 1 Stark. 267, 2 ECL 108. 

Ont.—McLean v. Crown Tailoring 
Co., 29 Ont. L. 455, 5 OntWN 217, 
15 DomLR 353. 

Alta.—Rogers v. Hewer, 5 Alta. 
L. 227, 1 DomLR 747, 19 WestLR 
868, 8 DomLR 288, 22 WestLR 807. 

Ont.—McMullen vy. Williams, 5 Ont. 


A. 518; Chamberlain v. Smith, 21 
Wie LOR Gael) 
[a] A mere memorandum or 


skeleton agreement which was not 
inténded to conte ee gies cone 
tract, ma be adde o by parol. 
Peneix we Rodgers, 49 SW 447, 20 
KyL 1469. 

{b] Blanks.—“The contract under 
review left in blank the time of de- 
livery of the purchased machinery, 
and so it appears that the considera- 
tion of the testimony of witnesses 
as to it was clearly within the rule. 
Stephens-Adamson Mfg. Cox vv. ‘Bige- 
low, 84. N. J-_l. 585, 586, 87 A 74 
[aff 86 N, J. L, 707, 92 A 398]. 

{c] The terms of a deposit in 
escrow. may be in writing or in parol, 
or partly in writing and partly in 
parol, and the rule that a written 
contract between the parties must 
be deemed to contain the entire 
agreement is inapplicable. Fred v. 
Fred, (N. J. Ch.) 50 A 776. 

{d] Where a contract does not 
specify the time it is to continue in 
force, parol evidence is admissible to 
show that the parties did not intend 
to bind themselves for any definite 
time, but left the question of time to 
be settled by further agreement. 
Real Estate Title Ins., ete. Co.’s 
App., 125 Pa. 549, 17 A 450, 11 AmSR 
920. 

Ale] The part of the agreement 
which is in writing cannot be varied 
by parol. English v. New Orleans, 
etc., R. Co, 100 Miss. 809, 57 S 223; 
Bland vy. International Harvester 
Co., 169 N. C. 418, 86 SE 350. 

94, OL ER aye 

LVAs DOD EO 3. 
wets Cal.—Owen v. Meade, 104 Cal. 


27 Tex, 


Under this rule courts have received 
parol evidence in connection with assignments; 
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Iowa.—Platt v. Hedge, 8 Iowa 386. 
Serre ope: v. Fuller, 37 Mich. 


N. Y.—Playa De Oro Min. Co. v. 
Gage, 60 App. Div. 1, 69 NYS 702; 
Akberg v. John Kress Brewing Co., 
65 Hun 182, 19 NYS 956 [aff 138 
N. Y. 648 mem, 34 NE 513 mem]. 


16 


Oh.—Randall y. Turner, 17 Oh. St. | 


262. 

Pa.—Bollinger vy. Eckert, 16 Serg, 
& R. 422; Helms vy. Delaware County 
Trust, etc., Co., 35 Pa. Super. 542. 
hy om v. Chatham, 64 Tex. 

Wis.—Hahn y. Doolittle, 18 Wis. 
198, 86 AmD 757. 

96. U. S.—Brent vy. Metropolis 
Bank, 1 Pet) /89,;_7 Li. ed 65. 

Ala.—Mills v. Geron, 22 Ala. 669. 

Ga.—Kemp v. Byne, 54 Ga. 527; 
International Harvester Co. v. Mor- 
gan, 19 Ga. A. 716, 92 SE 35; Whig- 
ham vy. Hall, 8 Ga. A. 509, 70 SE 23; 
Crooker vy. Hamilton, 3 Ga. A. 190, 
59 SE) 722. 
ep PRs otaar v. Combs," 102) Tl. 


Ky.—Kelly v. White, 17 B. Mon. 
ae Western vy. Pollard, 16 B. Mon. 
315. 


42 


La.—Polo v. Natili, 14 La. 260. 
Me.—Smith y. Richards, 16 Me. 


200 

Mass.—Green Vi Danahy, 223 
Mass. 1, 111 NE 675. 

Mo.—Life Assoc. of America v. 
Cravens, 60 Mo. 388. : 


Nebr.—Collingwood vy. Merchants’ 
Bank, 15 Nebr. 118, 17 NW 359. 

N. Y.—Nicholls v. Van Valken- 
burgh, 15 Hun 230 [dist Nicholson v. 
Waful, 70 N. Y. 604 (rev 6 Hun 
655) 1. 

N. C.—Perry v. Hill, 68 N. C. 417.« 

Pa.—Keller yv. Cohen, 217 Pa. 522, 
66 A 862; Smith vy. Sayre Nat. Bank, 
59 Pa. Super. 272. ° 

S. C—Holly v. Blackman, 32 S. C. 


584, 10 SE 774. 

S. D—Rosholt vy. Woulph, 167 NW 
158. 

Tex. — Jefferson Nat. Bank vy. 
Bruhn; “64 Tex 5/705! vos" Am. Fas 


Thomas v. Hammond, 47 Tex. 42; 
Rawls v. Pool, (Civ. A.) ‘135 SW 247%. 

W. Va.—Hubbard v. Morton, 80 
Wi. Va. 13092 {SE 2525 ebanpt Avi 
Vint, 68 W. Va. 657, 70 SE 702, 34 
LRANS 518. 

Wis.—Brader v. Brader, 110 Wis. 
423, 85 NW 681; Nauman vy. Ullman, 


102 Wis. 92, 78 NW 159. 
fa] Check.—Warnock: y. Fleming, 
200 Ill. A. 22. 


{b] The date of maturity may be 
proved. Rawls v. Pool, (Tex. Civ. 
A.) 185 SW 247. 

97. Carrington v. Waff, 112 N. C. 115, 
16 SE 1008; Baltimore, etc., Steam- 
boat Co. v. Brown, 54 Pa, 77; Mis- 
souri, etc., R. Co. v. Stark Grain 
Co., 103 Tex. 542, 131 SW 410 [mod 
(Civ. A.) 120 SW 1146]. 

98. Colo.—De St. Aubin vy. Field, 
oT Colo. 414, 62) P1199. 

Fla.—Bass v. O’Berry, 59 Fla. 159, 
51 S 597. 

TIowa.—Taylor vy, Galland, 3 Greene 
are. 

Ky.—Miller v. Gaither, 3 Bush 152; 
Woodcock v. Farrell, 1 Metc. 437. 

Me.—Neal v. Flint, 88 Me. 72, 33 
A 669. 

Minn.—J. G. Shaw Blank Book Co. 
v. Maybell, 86 Minn. 241, 90 NW 392. 

Miss.—Tutt v. McLeod, 4 Miss. 223. 

N. H.—Hersom y. Henderson, 21 
N.°H. 224, 58 AmD 185. 

N. Y.—Filkins v. Whyland, 24 N. Y. 
338 [aff 24 Barb. 379]; Emmett v. 
Penoyer, 76 Hun 551, 28 NYS 234 
{rev on other grounds 151 N. Y. 564 
mem, 45 NE 1041 mem]; Cassidy v. 
Begoden, 38 N. Y. Super. 180; Went- 
worth v. Buhler, 3 E. D. Smith, 305; 
Lovell v. Alton, 82 Misc. 431, 143 
NYS 995; Blankoff y. Lehrman, 157 
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bills and notes;% bills of lading;% bills of sale;9° 
bonds;°° contracts generally;! contracts for build- 


acts 843; Gelb v. Waller, 115 NYS 


N. C.—Ameriean Steel, etce., Ca. v. 
Copeland, 159 N. C. 556, 75 SE 10@2. 
Or.—Stuart v. University Lumber 
Co., 66 Or. 546, £32 P 1, 1164, 135. P 


S. C.—Sparks y. Green, 85 S. @ 
109, 67 SE 230. 

Wis.—Red Wing Mfg. Co. v. Moe 
62 Wis. 240, 22 NW 214; Hahn vw. 
Doolittle, 18 Wis. 196, 86 AmD 757. 

99. Mariner vy. Rodgers, 26 Gaz. 
220; Hall vy. Maceubin, 6 Gill & J. 


(Md.) 107; Wells v. Baldwin, 18: 
Johns. (N. Y.) 45; Kernodle v. Wil- 
liams, 153 N. C. 475, 69 SE 431, 34 
LRANS 934; Kerchner v. McRae, 80 
N. €. 219; Woodfin v. Sluder, 61 N. C. 
ae: Daughtry v. Boothe, 49 N. C. 


[a] Defeasance.—If a bond be 
executed without a eoandition of de- 
feasance, and a separate instrument 
ot defeasance be executed, the latter 
may be pleaded in am action on the 
bond. Wells v. Baldwin, 18 Johns. 
(N- ¥.) 46. 

lL. U. S.—McConnell vy. Camors- 
McConnell Co., 152 Ped 321, 81 CCA 
429; Donner v. Alford, 136 Fed. 750, 
69 CCA 402; McCulloch vy. Girard, 16 
F. Cas. No. 8,737, 4 Wash. C. C. 289: 
Sheffield vy. Page, 21 F. Cas. No. 
12,748, 1 Sprague 285. 

Ala.—Powell v. Thonzpson, 80 Ala. 
51; West v. Kelly, 49 Ala. 353, 54 
AmD 192. 

Ark.—Gunter v. Grant County 
Road Impr. Dist. No. 1, 125 Ark. 492,. 
189 SW 5& 

Cal.—Fresno Canal, ete, Co. vz. 
Witliam Ede Co., 152 Cal. 453, 92 E 
1011; Fresno Canal, etc., Co. v. Hart, 
152 Cal. 450, 92 P 1010. 

Ga.—Ramsey y. Pileher, 130 Ga 
672, 61 SE 538; Claflim v. Duncan, 74 
Ga. 348; Barclay v. Hopkins, 59 Ga. 
562; Cooper vy. Berry, 21 Ga. 526, 68 
AmD 468. 

Nll.—Kirkham vy. Boston, 67 Il. 
599; Fowler v. Redican, 52 Ill. 405; 
Penn-American Plate Glass Co. vy. 
Hawes, 170 Ill A. 224; Birks v. Gil- 
lett, 138 Ill. A. 369; Bross v. Cairo, 
ete; RY Con LOVE As 1363: 

Ind.—Moore y. Ohl, (A.) 116 NE 9. 

Iowa.—Davis v. Cochran, 71 Iowa 
369, 32 NW 445. 

R. Co v. 


Kan.—St. Lowis, 
Maddox, 18 Kan. 546. 

Ky.—Stacy v. Feltner, 142 Ky. 754, 
135 SW 276; Hening v. Burnett, 13 
KyL 969; Blaeckerby v. Continental 
Ins. _Co., % KyL 653; Pyne v. Ed- 
wards, 7 KyL 367; Honaker vy. Buck- 
ley, 6 KyL 362; Southern States 
Coal, ete., Co. v. Moore, 4 Kyl 716; 
Elliott v. EHiott, 2 KyL 267. 

La.—Borne vy. Alexander Hardwood 
Co.,.140 Tua, 3155 7265-979 


etc, 


Bi aD erada thoes v. Rich, 72 Me, 
. Md.—Creamer v. Stephenson, 15 
Mad. 211. 


Mich.—Sparks v. Lord, 198 Mich. 
415, 164 NW 490. 

Minn.—Pheenix Pub. Co. v. River- 
side Clothing Co., 54 Minn. 205, 55 
NW 912; Domestic Sewing Mach. Co. 
v. Anderson, 23 Minn. 57. 

Mo.—Gardner y. Mathews, 81 Mo. 
627 [aff 11 Mo. A. 269]; Ellis.-y,. 
Bray, 79 Mo. 227; Lash v. Parlin, 
78 Mo. 391; Moss vy. Green, 41 Mo, 
389; Miller v. Goodrich Bros. Bank- 
ing Co., 53 Mo--A. 430; T. W. Har- 
vey Lumber Co. v. Herriman, etc., 
Lumber Co., 39 Mo. A. 214. 

N. Y.—WNiles v. Sire, 108 App. Div. 
366, 95 NYS 1149 [aff 46 Misc. 321, 
94 NYS (586, ‘and'vafft 186° N. «¥. 573 
mem, 79 NE 1112 mem]; Ropes v. 
Arnold, 81 Hun .476,: 30 NYS 997; 
Unger v. Jacobs, 7 Hun 220; Thurber 
v. Hughes, 47 N. Y. Super. 159; Arms 
vy. Arms, 13 NYSt 196 [aff 2 Silv. A. 


226, 21 NE 147]; Adams vy. Van 
| Brunt, 11 NYSt 659; Bean v. Carle- 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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ings and construction of other works;? contracts 
of carriage or shipment ;* contracts of employment ;* 


contracts of hiring;° 


ton, 6 NYSt 641; New York, etc. 


R. Co. v. Carhart, 1 NYSt 426; Pot- |. 


ter v. Hopkins, 25 Wend. 417. 

N. C.—Audit Co. v. Taylor, 152 
N. C. 272, 67 SE 582; Stern vy. Ben- 
bow, 151 N. C. 460, 66 SE 445. 

Pa.—Smith y. Sayre Nat. Bank, 
59 Pa. Super. 272; Jordan v. Minster, 
3 PaLJRep 457, 5 PaLJ 542. 

Tenn.—Smith v. O’Donnell, 8 Lea 
468; Hawkins v. Lee, 8 Lea 42; Fort 
VeOrndore, 278 Heisk. 167. 

Tex.—Smith v. Smith, (Civ. <A.) 
200 SW 540; McKinnon y. Porter, 
G@iva7 PA) 192 SW 1112; James v. 
HSIN Poy Oe Mex As Oly, (Cas. 9) O44. 
Be oe ee v. Chamberlin, 32 Vt. 

W. Va-—Farmers’ Mfg. Co. 
Woodworth, 109 Va. 596, 64 SE 986; 
Oliver Refining Co. v. Portsmouth 
Cotton Oil Refining Corp., 109 Va. 
513, 64 SE 56, 132 AmSR 924. 

[a] Where letters are not in 
themselves so complete as to consti- 
tute a complete written contract, 
parol evidence is competent to sup- 
plement them. Penn-American Plate 
Glass Co. vy. Hawes, 170 Ill. A. 224. 

2. U. S—Atlantic Terra Cotta Co. 
v. Masons’ Supply Co., 180 Fed. 332, 
103 CCA 462. 

Ill.—Donlin v. Daegling, 80 Ill. 608. 
Aes aaa oe a v. Brothers, 5 La. 

Me.—Vumbaca v. West, 107 Me. 
130, 77 A 642. 

Mec.—Feren v. 
oy 196 SW 435. 

J.—Sandford v. Newark, etc., 
Re see SHON: ge dase, 
N. Y.—Di Menna vy. Cooper, etce., 
Come O aN Ve oo be eho SNe 993% 
Streppone y. Lennon, 143 2N 7 UY. 626, 
37 NE 638; Haag v. Hillemeier, 120 
IN. +Y. 651, 24 NE” 807;. Indelli .v. 
Lesster,.130 App. Div. 548, 115 NYS 
46; Cunningham y. Massena Springs, 
ete., R. Co., 68 Hun 439, 18 NYS 600 
[aff 1388 N. Y. 614 mem, 33 NE 1082 
mem]; Riley v. Black, 1 Misc. 288, 20 
NYS 695. 

Pa.—Winters vy. Schmitz, 36 Pa. 
Super. 496. 

Tex.—Magnolia Warehouse, etc., 
Co. v. Davis, 108 Tex. 422, 195 SW 
184 [aff judgment (Civ. A.) 153 SW 
670]. 

Utah.—Orpheus Vaudeville Co. v. 
Clayton Inv. Co., 44 Utah 453, 140 P 
653; Midgley v. Campbell Bldg. Co:; 
38 Utah DO One kOe 

Va.—Marsteller v. Warden, 115 Va. 
353, 79 SE 332. 

Wash.—Driver v. Galland, 59 Wash. 
201,,109° P 593. 

Alta.—HEaton vy. Crooks, 3 Alta. 

Reco: 


a OF gia I 

3. U..S.—New York, etc., 
v. Winter, 143 U: S. 60, 12 SCt 356, 
36 L. ed. 71. 

Ark.—St. Louis, etc., R. Co. v. Fur- 
low, 89 Ark. 404, 117 SW 517; St. 
Louis, ete... R. Co. v. Wynne Hoop, 
etc., Co., 81 Ark. 373, 99 SW_ 375. 

Cal.—Ames v. Southern Pac. Co., 
141 Cal> 128,215 © 310, 99° AmSR 98. 

Ga.—Georgia R., etc., Co. v. Reid, 
91 Ga. 377, 17 SE 934. 

Miss.—lIllinois Cent. R. Co. v. Har- 
per, 83 Miss. 560, 35 S 764, 102 AmSR 
469, 64 LRA 283. 

N. C.—Willis v. Jarrett Constr. 
Co., 152 N. C. 100, 67 SE 265. 

Ss. G.—Davis v. Blue Ridge R. Co., 
81 S. Cc. 466, 62 SE 856. 

Tex.—Gulf, etc., R. Co. v. Cunning- 
ham, o1 Lex, Civ. A. 368, 113 SW 
767; Texas, etc., R. Co. v. Coggin, 
44 Tex. Civ. A. 423, 99 SW 1052. 

[a] Railroad tickets ——New York, 
etc., R. Co. v. Winter, 143 U. S. 60, 
ADP SGCt 9565136 1. ed... 715. Ames <v. 
Southern Pac. Co., 141 Cal. 728, 75 
P 310, 99-AmSR 98; Illinois Cent. 
R. Co. v. Harper, 83 Miss. 560, 385 
S 764, 64 LRA 283. 

4, U..S.—Page. v. Sheffield, 18 F. 
Cas. No. 10,667, 2 Curt. 377 [aff 21 


Hpperson Inv. Co., 


EVIDENCE 


BY CastaeNOsula 7.4 Sean Shee 285]. 

Ark. —Ashley, ete., Jats (Oley Cun- 
ningham, 129 Ark. 346, 196 Sw 798, 

Ill.—Franklin County v. Layman, 
145 Ill. 138, 33 NE 1094; Van Kirk 
v. Scott, 54 LEAS 6 Sits 

Ind. —Louisville, 6tes, UR.) Cos! vs 
Reynolds, 118 Ind. 170, 20 NE 711. 

lowa.—Forbes v. Chicago, Gtr ky, 
Co., 150 Iowa 177, 129 NW 810, Ann 
Cas1912D 311. 

Mass.—Picard v. Beers, 195 Mass. 
419, 81 NE 246. 

Mich. —Locke v. Wilson, 135’ Mich. 
593, 98 NW 400. 

N. Y.—Dixey v. Punch, etc., Thea- 
tre Co., 180 App. Div. 898, 167 NYS 
1096; Leifer v. Scheinman, 179 App. 
Div. 665, 167 NYS 105 [rev 162 NYS 
1086]; Marks v. Cowdin, 175 App. 
Div. 700, 162 NYS 567 [rev on other 
grounds 226 N. Y. 138, 123 NE 139]; 
De Carlton yv. Glaser, 172 App. Div. 
132, 158 NYS 271; Cohen vy. Levy, 77 
Misc. 98, 136 NYS 56; Laughlin v. 
Manson, 65 Mise. 492, 120 NYS 110; 
Smith v. Herring-Hall-Marvin Safe 
Co.,; 115 NYS 204. 

N. C.—Ivey v. Bessemer City Cot- 
ton Mills, 148 N. C. 189, 55 SE 613. 

[a] Tiustration.— Where a letter 
accepting plaintiff’s offer to enter de- 
fendant’s service indicated that there 
had been previous negotiations and, 
beyond fixing plaintiff's compensa- 
tion, did not disclose what the serv- 
ice contracted for consisted of, pa- 
rol evidence was admissible to sup- 
plement the letter. Ivey v. Bessemer 
Samet oa Mills, 143 N. C. 189, 55 


5. Dittmar. v. Frederick Starr 
Contracting Co., 249 Fed. 487, 162 
CCA 3 [mod 235 Fed. 263] (charter 
party). 

6. Bower v. McCain, 21 Colo. 382, 
41 P 82 

7 a v. Benjamin, 73 Til. 39; 
Peaks v. Lord, 42 Nebr. 15, 60 NW 
349; Spencer v. Bynum, 169 N. GC. LL? 
85 oe Pal6: 

S.—Harris v. Marsh, 217 
rel 5s, 133 CCA 407; Camden Iron- 
Works v. Fox, 34 Fed. 200. 

Ala.—Weir v. Long, 145 Ala. 328, 
39 S 974; Smith v. Wilson Mercantile 
Co., 6 Ala. A. 171, 60 S 484. 

Ark.—Schneider v. Fairmon, 128 
Ark. 425, 194 SW 251; St. Louis, etc., 
Co. v. Wynne Hoop, ete., Co., 81 Ark. 
373, 99 SW 375. 

Conn.—Hubbard v. Hnsign, 46 
Conn. 576. 

lil.—Penn-American Plate Glass 
Co. v. Hawes, 170 Ill. A. 224; Story v. 
Carter, 27 Tl. AGS de 

Ind.—Lee v. Hills, 66 Ind. 474. 

Iowa.—Pinney v. Thompson, 3-lowa 
74. 

Kan.—wNichols, ete., Co. v. Maxson, 
76 Kan. 607, 92 P 545. 

Ky.—Southern States 
Co. v. Moore, 4 KyL 716. 

Md.—Rittenhouse, etc., Auto Co. v. 
Kissner, 129 Md. 102, 98 "A 361; eee 
ed Rs, ete. Con vi Wehr, 103 Mad, 32 
63 A 475. 

Mass.—Tilden Co. v. Densten Hair 
Co., 216 Mass. 323, 103 NE 916. 

Mich.—John Hutchison Mfg. Co. 
v. Pinch, 107 Mich. 12, 64 NW 729, 
66 NW 340; Liggett Spring, etc., Co. 
Vv. Michigan Buggy Co., 106 Mich. 
445, 64 NW 466. 

Mo.—Quick v. Glass, 128 Mo. 320, 
30 SW 1031. 

Nebr.—National Engraving Co. v. 
Queen City Laundry Co., 92 Nebr. 402. 
138 NW 575; Fletcher v. Brewer, 88 
Nebr. 196, 129 NW 288 

N. J.—Batura Vv. McBride, A Needle 
TOs io A C00; 

N. Y.— Weeks v. Binns, 85 Hun 70. 
32 NYS 644; De Jonge v. Printz, 49 
Mise. 112, 96 NYS 750; Strauss _v. 
C. Heer Dry Goods Co., 464 NYS 77; 
A. Leonard Simmons "Co. v. Gold- 
farb, 150 NYS 547; Bagley v. Saranac 
River Pulp, etc., Co., 16 NYS 657. 


Coal, setc; 


personal property;° 
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agreements with reference to the dissolution of 
a partnership ;‘ 
contracts of partnership;® | or 


contracts for the sale of real 
deeds;® insurance  poli- 


Bs, N. aan .—Johnston v. McRary, 50 N. 


ee v. Morgan, 69 Or. 
395, 138 P 1084. 


Ss C.—Pratt. v. Frasier, 72 S. C. 
368, 51 SE 983. 
Tex.—San Jacinto Rice Co. 


v. 
Lockett, (Civ. A.) 145 SW 1046; Sher- 
man Oil, ete., Co. v. Dallas Oil, etc., 
Cor; (Civ. A.) 77 SW 961. 
Wash. — Wright Vv. Computing 
Scale Co., 47 Wash. 107, 91 P 571. 
Wis.—Morehouse v. Voight, 151 
Wis. 580, 1389 NW 423. 
nee C.—Embree v. McKee, 14 B. C. 


Man.—Tocher v. Thompson, ~23 
Man. 707, 15 DomLR 31. 

[a] Where the writing is only an 
order for the goods a warranty may 
be shown by parol. Federal Rubber 
res v. Plow City Garage, 204 Ill. 

{b] A contract of exchange (1) is 
within the rule. Polack v. Steinke, 
100 Ark. 28, 1389 SW 5388. (2) An 
agreement between the parties to an 
exchange of lands that neither party 
should by accepting a deed assume 
any personal liability in respect to 
any mortgage on the premises may 
be shown by parol. Hubbard y. En- 
Sign, 46 Gonn. 576. . 

9. Colo.— Denver Baptist City 
Missicn v. Denver People’s Taber- 
nacle Congregational Church, 174 P 
1118; Davis v. Hopkins, 18 Colo. 1153; 
32 P 70. 

Conn.—Hubbard vy. Ensign, 46 Conn. 
576; Post v. Gilbert, 44 Conn. 9; 
Collins v. Tillou, 26 Conn. 368, 68 
a ind 398; Parsons v. Camp, 11 Conn. 

oO 

Ga.—Smith v. Odom, 63 Ga. 499. 

Ill.—Northern Assur. Co. v. Chi- 
cago Mut. Bldg., etc., Assoc., 198 Ill. 
474, 64 NE 979; Chandler v. Morey, 
195° i'l. -596,.68 NE 512; ‘Gardt v. 
Brown, 113 Ill. 475, 55 AmR 434; 
Laflin v. Howe, 112 Ill. 253; Ludeke 
v. Sutherland, 87 Ill. 481, 29 AmR 66. 

Ind.—Bever v. Bever, 144 Ind. 157, 
41 NE 944; Martindale v. Parsons, 
98 Ind. 174; Benner v. Bragg, 68 Ind. 
338; Harvey v. Million, 67 Ind. 90; 
Carver v. Louthain, 38 Ind. 530. 

Kan.—Surface v. Leffingwell, 6 
Kan? tAo Los bt silos 

Ky.—Bourne v. Bourne, 92 Ky. 211, 
17 SW 443, 138 Kyl 545. 

La.—Le Bleu v. Savoie, 109 La. 680, 
33 S 729. 

Me.—Farrar v. Smith, 64 Me. 74; 
Hersey v. Verrill, 39 Me. 271; Tyler 
v. Carlton, 7 Me. 175, 20 AmD 357. 

Md.—Eareckson v. Rogers, 112 Md. 
160, 75 A 513; Bryant v. Wilson, 71 
Md. 440, 18 A 916. 

Mass.—Willis v. Hulbert, 117 Mass. 
151; Spurr v. Andrew, 6 Allen 420; 
Preble v. Baldwin, 6 Cush. 549. 

Mich.—Hill v. Reiner, 167 Mich. 
400, 182 NW 1031; Dubay v. Kelly, 
137 Mich. 345, 100 NW 677. 

Minn.—Johnson vy. McClure, 92 
Minn. 257, 99 NW 893, 2 AnnCas 144; 
Bretto v. Levine, 50 Minn. 168, 52 
NW 525; Jordan v. White, 20 Minn. 
Ot. 

Mo.—Scott v. Asbury, (A.) 198 SW 
1131; Corn v. McDowell, (A.) 135 SW 
235) 

N. H.—Quimby v. Stebbins, 55 N. 


H. 420. 
N. J.—Long v. Hartwell, 34 N. J. 
L. 116; Hopler v. Cutler, Soe 34 


A 746; Rowley v. Flannelly, 30 N. J. 
Eq. 612. 

N. Y.—Disbrow v. Harris, 122 N. Y. 
362, 122 NE 356; Witbeck v. Waine. 
i6é N. Y. 532; Wood v. Richfield 
Springs, 163 App. Div. 1038, 148 NYS 
498: Hanes v. Sackett, 56 App. Div. 
610 67 NYS 848; Bull v. Willard, 9 


Barb 641; Houghtaling v. Lewis, 10 
Johns. 297. 
N. C.—Johnson v. Hast Carolina 


Land, ete., Co., 116 N. C. 926, 21 SE 
285 ‘Walton v. Jordan, 65 N. C. 170; 
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cies*° and applications for insurance; leases;}* 
mortgages;'* options to buy or sell property; 
and subscriptions for corporate stock *> or to pub- 


lic charities.+® ° 


[§ 1716] b. Applications of Rule. 
pheation of the rule just stated,” and upon the 
ground that the matters in question were agree- 
ments omitted from the writing, which was in that 
respect, incomplete, evidence has been held admis- 
sible to show the amount to be paid under a con- 


Manning v. Jones, 44 N. C. 368. 

Pa.—Frederick v. Campbell, 14 
Serenec RA2933/ Wiest» Chester, ete., 
Re Conv Broomall. Paweas. 53%; 3 
A 444, 

Tenn.—Lewis v. Turnley, 97 Tenn. 
197, 36 SW 872. 

Tex-—Davis v. Sisk, 49 Tex. Civ. 
A, 193, 108 SW 472; Graves v. Pflue- 
Ser) 260 Lex. .Civin A. 488) '63) SW 
651; Hamilton v. Clark, (Civ. A.) 26 
Sw 515. 

Utah.—Wade vy. Dorius, 173 P 564; 
Leonard v. Woodruff, 23 Utah 494, 65 
el OOF 

Vt.—Merrill v. Blodgett, 34 Vt. 
480; Linsley v. Lovely, 26 Vt. 123; 
Thayer v. Viles, 23 Vt. 494. 

Va.—Emerson vy. Stratton, 107 Va. 
3035 58 2SHLI5 77; Shenandoah Land, 
ete., Coal Co. v. Clarke, .106 Va. 100, 
55 SE 561. 

Wis.—Hannon vy. Kelly, 156 Wis. 
509, 146 NW 512; Brader v. Brader, 
110 Wis. 428, 85 NW 681; Cuddy v. 
Foreman, 107 Wis. 519, 83 NW 1103; 
Green v. Batson, 71 Wis. 54, 36 NW 
849, 5 AmSR 194; Hubbard v. Mar- 
shall, 50 Wis. 326; Hahn v. Doolittle, 
TS Wass #19650) 865 Am Dl To Tce Brey ve 
Vanderhoof, 15 Wis. 397. 

[a] Sheriff’*s deed.—Austin v. Bal- 
lard, 84 Kan. 619, 114 P-1084. 

10. Harris v. North American {ns. 
Co., 190 Mass. 361, 77 NE 493, 4 LRA 
NS 1137; Pitney. v. Glen’s Falls Ins. 
Co., 65 N. Y. 6 faff 61 Barb. 335, and 
dist Bidwell v. Northwestern Co., 19 
N. Y. 179; Grosvenor v. Atlantic F. 
Ins wCom: Lia INe., YS. 0391s Singer. ve 
National F. Ins. Co., 154 App. Div. 
788, 189 NYS 375; Camden F. Ins. 
Co. v. Yarbrough, (Tex. Civ. A.) 182 
SW 66. 

1i.. State Mut. L.: Ins. Co..v. Bal- 
lard, (Texy Civ. “A.), 1225S W | 267% 

12. Colo.—Equator’ Min., etc., Co. 
v. Guanella, 18 Colo. 548, 33 P 613. 

D. C.—O’Hanlon v. Grubb, 38 App. 
251, 37 LRANS 1213. 

Ind.—Heaht v. West, 68 Ind. 548. 

Towa.—Bice v. Siver, 170 Iowa 255, 
152 NW 498; McColl v. Bear Creek 
Coal Min. Co., 162 Iowa 491, 143 NW 
532; Davis v. ‘Des Moines, ete., ReCo,, 
155 Towa 51, 135 NW 356; Cavanagh 
v. Iowa Beer Co., 136 Towa 236, 1138 


NW 856; Hinsdale v. McCune, 135 
Iowa 682, 113 NW 478; Ingram _ v. 
Dailey, 123 Iowa 188, 98 NW 627; 


Singer Sewing Mach. Co. v. Holcomb, 
40 Iowa 33. 

Ky.—Gray v. Oyler, 2 Bush 256. 

La.—New Orleans, ete., R. Co. v. 
Parms; 39 (Las, Anns 1766, 2) ‘Sre230" 
Corbett y. Costello, 8 La. Ann. 427. 

Mass.—Graffam v. Pierce, 143 
Mass. 386, 9 NE 819; Hastman y. Per- 
kins, 111 Mass. 30. 

Mo.—Phoenix Land, etc., Co. v. Sei- 
del, 185 Mo. A. 185, 115 SW 1070. 

Nebr.—Woodworth vy. Thompson, 
44 Nebr. 311, 62 NW 450. 

N. Y.—Bristol Hotel Co. v. Pegram, 
49 Mise. 535, 98 NYS 512; Keissel- 
brack v. Livingston, 4 Johns. Ch. 144, 

Pa.—Bartley v. Phillips, 165 Pa. 
325, 30 A 842. 

Tenn.—Hines v. Willcox, 96 Ten 

33 SW 914, 54 AmSR 823, 34 
LRA 824, 4 


Vt.—Gould v. Conant, 66 Vt. 644, 
30 A 39. 

Va.—Crawford v. Morris, 5 Gratt. 
(46 Va.) 90. 

W. Va.—Rymer v. South Penn Oil 
Co., 54 W. Va. 530, 46 SE 559. 


EVIDENCE 


tract of sale;1® 


In the ap- 


Que.—Pelletier v. Lamarre, 50 Qué. 


Super. 441. 

13. Ala.—Smith vy. Rice, 56 Ala. 
417. 

Ga.—Hester v. Gairdner, 128 Ga. 


531, 58 SE 165; Read Phosphate Co. 
v. S. Weichselbaum Co., 1 Ga. A. 420, 
58 SE 122. 

Ill.—Kidder y. Vandersloot, 114 Ill. 
133, 28 NE 460. 

Towa. —Platt v. Hedge, 8 Iowa 386. 

Me.—Pierce v. Stevens, 30 Me. 184. 

Mo.—Finks v. Hathaway, 64 Mo. A. 
186. 

N. J.—Campbell vy. Perth Amboy 
Shipbuilding, etc., Co., 71 N. J. Eq. 
802, 71, A. 1133 [aff 70 N. J. Hq. 40, 62 
A .319]; Campbell v. Perth Amboy 
Shipbuilding, etc, Co., 70 N. J. Hq. 
40, 62 A319 [aff 71 N. J. Eq. 302, 71 
AIj11331, 

Pa.—Tonkin v. Baum, 114 Pa. 414, 
Webs Aid. 

WN ce ROIee v. Hassam, 56 Vt. 

14. Berry v. Marion County Lum- 
bersCo,, (0 S31 C.aL085 93) Sila oas. 

15. Hendrix v. Academy of Music, 
73. Ga. 437; Brewers F. Ins. Co. v. 
Burger 10/Hun €Ni WwW.) 56s Zapp Vv: 
Spreckles, (Tex. Civ. A.) 204 SW 786. 

16. Richards v. Wilson, 165 Ind. 
335, 112 NE 780. 

1%.. See supra,§ 1715. 

18; Cunningham wv. Banta,e2 sind: 
604; Larson v. Thoma, 143 Iowa 338, 
121 NW 1059; Bowser v. Cravener, 56 


Panel oen 

19. U. S.—Halsey v. Hurd, 11 F. 
Cas. No. 5,967, 6 Mclean 102. 

Cal.—Sivers v. Sivers, 97 Cal. 518, 
So Dalle 
os Miss..—Hartsell v. Myers, 57 Miss. 
35. 

NN.’ J.—Bruce y. Pearsall, 59 N. J. 
L. 62, 34-A 982 [aff 59 N. J. L. 586, 
39 eA tr Sah, 

N. Y.—Di 
Co., 220 N. 


Menna vy. Cooper, etc., 

Y. B91, ptadib NE 99 32— Vian 
Gorden. v. Sackett, 2 Silv.-Sup. 582, 
6 NYS 860. 

Pa.—Shepler v. Scott, 85 Pa. 329; 
Morley Auto. Co. v. Pittsburg Mach. 
Tool Co., 54 Pa. Super. 223; Russell 
ven Bittshune arete. wha Coa ly . bal. 
Super. 195. 

S. C.—Ashe v. Carolina, ete, R. 
Go. 65 -S.7C. 134, 43 SE 393. 

Vt.—Dunnett v. Gibson, 78 Vt. 439, 
63 A 141. 

[a] Evidence excluded as vary- 
ing writing.—Borden vy. Peay, 20 Ark. 

Varying legal effect of instrument 
Leger time of payment see supra § 

20. U. S.—Cox v. New York Nat. 
Bank, 100 U. S. 704, 25 L. ed. 739. 

Tll—Hbert Vv. Arends, TOO FIs oe 2s 
60 NE 211. 

Ky.—Blackerby v. Continental Ins. 
Con (8s. bra, 

Mo.—McKee y. Boswell, 33 Mo. 567. 

N. Y.—Meyer v. Hibsher, 47 N. Y. 
a0 Thompson vy. Ketcham, 4 Johns. 
85. 

N. C.—Wittkowski v. Smith, 84 N. 
C. 672, 37 AmR 632 (dictum). 

Wis.—Lathrop v. Humble, 120 Wis. 
SOL, OF IN We Sd: 

[a] Evidence excluded as varying 
writing.—Specht v. Howard, 16 Wall. 
(U. S.) 564, 21 L. ed. 348; Moore v. 
Davidson, 18 Ala. 209; Bailey v. 
Birkhofer, 123 Iowa 59, 98 NW 594; 
Bigham vy. Talbot, 51 Tex. 450. 

21. Ind.—Evansville, ete., R. Co. 


[§§ 1715-1716 


the time,!® place,?° or mode *! of 


payment of amounts due or to become due under 
a contract; the time,?? place,?* or manner ** of per- 
formance; the time?> and place *° of delivery of 
goods sold; the place where services contracted for 
were to be performed;?* the length of time during 
which a contract was to remain in foree,?* for which 
a lease was to run,?® or for which insurance was 
taken;°° the compensation to be paid under a con- 


y. Wright, 38 Ind. 64; Cunningham vy. 
Banta, 2 Ind. 604. 

Ky.—Dunean vy. Sheehan, 13 Kyl 
780. 
Md.—Paul v. Owings, 32 Md. 402. 
Pe pote v. Rhodes, 12 Nev. 

N. J.—Buchanan v. Adams, 49 N. J. 
L. 636, 10 A 662, 60 AmR 666. 

N. M.—Strickland v. Johnson, 21 
Nae boon lode be. 42. 

N. Y.—Hildebrant v. Crawford, 6 
Las: oe. ati ColUN.  Nesm LO Alem ae 
Gorden v. Sackett, 2 Silv. Sup. 582, 6 
NYS 860; Strauss v. C. Heer Dry 
Goods Co., 164 NYS 77; H. Simmons 
Co. Vv... Goldfarb, 150. NYS 5472 

N. C.—Kernodle v. Williams, 153 
N. C. 475, 69 SE 431, 34 LRANS 934; 
Evans v. Freeman, 142 N. C. 61, 54 
SE 847. 

Wis.—Jones v. Keyes, 16 Wis. 562. 

N. S.—Wilson v. Windsor Foundry 
CO moot Na woul latte ol sCan a See 
381]. 

Ont.—Martin v. Jarvis, 37 Ont. L. 
269, 10 OntWN 282, 31 DomLR 746. 

[a] Evidence excluded as vary- 
ing writing.—Borden v. Peay, 20 
Ark, 293. 

22. Cal.—Richter v. Union Land, 
ete. Co.,,129 (Cal. 367, 62. P 39> Rough- 


ton v. Brookings Lumber, ete., Co., 
26 Cal, Av qid2 tte. r boos 
Tll.— Quirk v. McConnell, 195 fll. 


INA ES z 
Kan.—Kaul v. American Independ- 
ents (PeheCos 95 Kany, to 147 Pair sor 
Mo.—Benson vy. Peebles, 5 Mo. 132. 
cat Y.—Fleming v. Gilbert, 3 Johns. 

8. 

Wash.—Moses Land Serip, ete, 
Co. v. Stack-Gibbs Lumber Co., 56 
Wash. 529, 106 P 207. 

Ont.—Adamson v, Yeager, 10 Ont. 
A. 477, 

Warying legal effect of contract as 
to time of performance see supra 
§ 1382. 

23. Cook \v... Todd, 72° SW 779. 24 
Kyl 1909; Benson vy. Peebles, 5 Mo. 
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24. Havana, etc., R. Co. v. Walsh, 
$5. Il. 58 Razor. v. Razor, 39 tlie As 
52 Tes Benson v. Peebles, 5 Mo: 132; 
Lyon v. Western New York, etc., R. 
Ces 88 Humicgi i934 NYS: (2 Mann 
Vi, site Or Osx Paper Co., 414 N. B. 199, 
5 DomLR 596, 11 EastLR 81. 

25. J. K. Armsby Co. v. Eckerly, 
42 Mo. A. 299; Stephens-Adamson 
Mfg. Co. v. Bigelow, SOI cle Ale Oe 
Q2ieA 308 Path 84o-Ne Jol DS aye et A 
74]; Stephens-Adamson Mfg. Co. v. 
Bigelow, 84 N.iJ2 Ti 585, 8% AW 74 
Tatty, 86a Ne Dee AT OTe” On ehanesO ae 
Pratt. vi Brasilien. (2. S.aiGan Soo wn oul 
SE 988; Varner v. Dexter Gin, ete., 
Assoc., (Tex. Civ. A.) 39 SW 206. 

[a] Evidence excluded as varying 
writing.—Cameron Coal, ete. Co. v. 
Universal Metal Co., 26 Okl. 615, 110 
PUTO Stee ANG 1S: it 

26. Kieth vy... Kerr,-+7~ Ind. 284; 
Musselman v. Stoner, 31 Pa. 265. 

[a] Evidence excluded as vary- 
ing writing.—Marshall v. Gridley, 46 
TS 24%. 

27. Cook v. Todd, 72 SW 779, 24 
KyL 1909. 

28. Breckenridge v. Hearne Tim- 
ber (Cot, 135 Ark! "Sie 204Siweeo sie 
Wilson v. Hitchcock, 174 NYS 678. 

29. Brincefield v. Raa 25° Tex, 
Civ. A. 258, 60 SW 1 

30. Bankers’ jax Bee Coq Awe 
Rogers, 73 Minn! 12, 75 NW 47. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 


§§ 1716-1717] 


tract of employment;*! the value of services ren- 
dered under a contract of employment not providing 
for any compensation ;*? the kind of work to be done 
and the time for doing the same under a lease pro- 
viding that part of the rent was ‘‘to be worked 
out on farm at one dollar per day’’;*? the time 
when title was to pass under a contract for the 
construction of a vessel;** the time when the per- 
formance of a contract for doing certain work 
should begin;*° the time of the commencement of 
services under a contract of employment;#* upon 
whom the duty rested to furnish certain informa- 
tion necessary to the performance of a contract ;°" 
the understanding of the parties as to the basis of 
their accounting under a contract;** the size of 
brick to be used in carrying out a building con- 
tract, and the rule by which the work was to be 
measured ;*° the method contemplated by a contract 
for sealing to ascertain what was ‘‘merchantable 
for pulpwood;*° the assent of the pur- 
chaser to an act of sale‘! or a promise to sell;#2 
representations of a vendor as to the thing sold;** a 
warranty or guaranty as to articles sold or embraced 


lumber’’ 


81. U. S.—Sheffield v. Page, 21 F. 
Cas. No. 12,743, 1 Sprague 285 [aff 
Hise. B@as. NO 10,0070, —2) \Ourta ol li 


Wickham vy. Blight, 29 F. Cas. No. 
17,611, Gilp. 452. 
Cal.—Guidery v. Green, 95 Cal. 


630, 30 P 786; Daniel v. Calkins, 31 
Gal. A. 514, .160 P1082. 

Colo.—Employers’ Liability Assur. 
Cor ys Alonris; L£4=Colo., “Ay 3545560) -P 
21. 

Kan.—Clark v. Townsend, 96 Kan. 
CHOmCosH Moone dob) -[icitaGy.el. 

N. Y.— Briggs v. Groves, 9 NYS 
165 [aff 1382 N. Y. 545 mem, 30 NE 
865 mem]. 

[a] Where an employee was to 
receive a part of the net profits of 
the business for his services, parol 
evidence is admissible as to the basis 
of valuation of the stock on which 
the profits were to be estimated, the 
contract being silent as to that mat- 
ter. Briggs v. Groves, 9 NYS 765 
{aff 132 N. Y. 545, 30 NE 865]. 

Warying legal effect of contract as 
to compensation see supra § 1385. 

32. Toomy v. Dunphy, 86 Cal. 
639, 25 P 130; Peyser v. Western 
Dry Goods Co., 53 Wash. 633, 102 P 
750. 

83. Ingram v. Dailey, 123 Iowa 
188, 98 NW 627. 

84. The Poconoket, 70 Fed. 640, 
17 CCA 309 [aff 67 Fed. 262]. 

[a] Evidence excluded as vary- 
ing writing.—Interstate Steamboat 
Co. v. Syracuse First Nat. Bank, 87 
Fun 193,533 NYS! 966. 

35. Case v. Phoenix Bridge Co., 
58 N. Y. Super. 435, 11 NYS 724, 19 
NYCivProc 373 [rev on other grounds 
HOAMNG YA 87S.) ouIN 254] 


36. Meade v. Rutledge, 11 Tex. 
44: Whelan vy. New York, etc., Tel. 
Co., 4 Newfoundl. 118. 


87. Bien v. Parsons, 15 Mise. 457, 
37 NYS 209. 
38. Staples v. Edwards, etc., 
Lumber Co., 56 Minn. 16, 57 NW 220. 
Brown v. Rowland, Ky. Dec. 
293 


40. Mann vy. St. Croix Paper Co., 
41 N. B. 199, 5 DomLR 596, 11 Hast 


41. Crocker v. Nuley, 3 Mart. N. 
Sa Gua). 58835 Baudin, vib Rol 1 
Mart. N. S. (La.) 165, 14 AmD 181; 
Bradford v. Brown, 11 Mart. (La.) 
GAIN 


Joseph v. Moreno, 2 La. 460. 
Schoen v. Sunderland, 39 Kan. 
758, 18 P 913; Palmer v. Roath, 86 
Mich. 602, 49 NW 590; Richards vy. 
Fuller, 37 Mich. 161; Phelps v. Whit- 


42. 
43. 


aker, 37 Mich. 72; Liebke v. Me- 
thudy, 14 Mo. A. 65. } 
[a] Representations as to quality 


and condition of the land sold and 
the improvements thereon, made by 


EVIDENCE 


consideration.°°® 
Ni Siae LUTELS(l aa 


the vendor and relied upon by the 
purchaser, may be shown by parol. 
Schoen v. Sunderland, 39 Kan. 758, 
13) Pr-O 135 

44. Ga.—Watson v. Smith, 15 Ga. 
A. 62, &2 SE 638. 

Ill.—Ruff v. Jarrett, 94 Ill. 475. 

Ind.—Hitz v. Warner, 47 Ind. A. 
612, 93 NE 1005. 

lowa.—Chicago Tel. 
Marne, ete., Tel. Co., 
111 NW 985. 

Mich.—Potter v. Shields, 174 Mich. 
121, 140 NW 500. f 
A eee Ee v. Null, 56 Mo. A. 

N. Y.—Chapin vy. Dobson, 78 N. Y. 
74, 34 AmR 512. 

Oh.-—Hauser v. Curran, 11 Oh. Dec. 
(Reprint) 139, 25 CineLBul 52. 

S. C.—Eureka Elastic Paint Co. v. 
Bennett-Hedgpeth Co., 85 S. C. 486, 


67 SE 738. 
Weed, 68 Wis. 


Wis.—Collette vy. 
428, 32 NW 753. 

Ont.—MecMullen vy. Williams, 5 Ont. 
A. 518; La Roche v. O’Hagan, 1 Ont. 
300. . 

Evidence as to warranty as varia- 
tion of contract see supra §§ 1454— 
1481. 

45. TDuetrich v. Stebbins, 100 Iowa 
426, 69 NW 564. 


Supply Co. vy. 
134 Iowa 252, 


46. Leonard Vv. Woodruff, 23 
Utah 494, 65 P 199. 

47. De” Pauw. .va Walser, 77 (Gai. 
176, 3 SE 254; Allen v. Comstock, 17 
Ga. 554, 

48. De Pauw v. Kaiser, 77 Ga. 
176, 3 SE 254. 

49. Monocacy Bridge Co..v. Ameri- 
can Bridge Mfg. Co., 83 Pa. 517. 

50, (Umgeern v., Jacobs, 7... Hun 


GN.¥)' 220, 
Evidence as to consideration gen- 
evally see supra §§ 1555-1569. 
51. U. S.—Meyerson vy. Hart, 167 
Fed. 965, 93 CCA 365 [certiorari den 


ZEA OS ON6; B2OuSCL 1697, oo eed. 


1064]; Lafitte v. Shawcross, 12 Fed. 
519, 
Ark.—Griggs v. Randolph County 


Schook Mist) No. 70, 87 Ark. 93, 112 
Siw: 215: 

Cal.—Empire Inv. Co. v. Mort, 169 
Calle (een lau, de) 9603 

Colo.—Davis Photo Stock Co. v. 
Photo Jewelry Mfg. Co., 47 Colo. 
68, 72, 104 P 389, 19 AnnCas 540 [cit 
Cyc]. 

Conn.—Caulfield_ v. 64 
Conn. 325, 30 A 52. 

Ga.—Pryor v. Ludden, ete., South- 
ern Music House, 134 Ga. 288, 67 
SE 654, 28 LRANS 267; Brooks v. 
Jenkins, 15 Ga. A. 64, 82 SE 634. 

Ind.—Sonneborn v. S. F. Bowser & 
Co., Inc., (A.) 116 NE 66. 

Iowa.—McEnery v. McEnery, 110 
Iowa 718, 80 NW 1071. 


Hermann, 


[22.3] 1289 


| in a contract of sale; the intentions or under- 
standing of the parties to a contract of sale in re- 
gard to the style and materials of the articles to 
be sold;*° and the fact of a vendee’s notice of an 
encumbrance, where the contract of sale is silent 
as to the character of the title.*® 
also. been held admissible to show at whose risk 
the shipment of goods sold was to be made,*? and 
whether the title passed on delivery to the carrier 
or not until safe arrival of the goods at their des- 
tination ;** to identify and prove a paper which was 
a part of, and incorporated in, a building contract 
by a reference thereto;*® and, where the agreement 
of one party only has been reduced to writing, to 
show the agreement made by the other party as a 


Evidence has 


Completeness of Writing. There is 
authority for the view that parol evidence can be 
admitted only when the contract or writing on its 
face shows that it does not express the entire 
agreement of the party, and that such evidence is 
inadmissible in the case of a contract which by its 
terms purports to express the whole agreement,®1 


Ky.—Kreitz v. Gallenstein, 170 Ky. 
16, 185 SW 132. 

Mass.—Loveland vy. Epstein Drug 
Co., 227 Mass. 311, 116 NE 570. 

Minn.—Chute Co. “wi? Latta! 
Minn. 69, 142 NW 1048. 

Mo.—Koons v. St. Louis Car Co., 
203 Mo. 227, 101 SW 49; Davis v. 
Scovern, 130 Mo. 303, 32 SW 986; 
Mosby v. Smith, 194 Mo. A. 20, 186 
SW 49. 

N. J.—American Surety Co. v. Ma- 
son, 87 N. J. L. 290, 92 A 939; Ste- 
phens-Adamson Mfg. Co. v. Bigelow, 
84 N. J. LE. 585, 879A 74 [aff 86) Ne J: 
L. 707, 92 A 398]; Bandholz v. Judge, 
62 N25 36, 2416 Ai. 2 38 

N. Y.—Studwell v. Bush Co., 206 
N. Y. 416, 100° NE 129; Loomis v. 
New. >Norki:Cent.s".ete:, ORs Coi,0203 
N. Y. 359, 96 NE 748, AnnCasi913A 
928; Case v. Phoenix Bridge Co., 134 
N. Y. 78, 31 NE 254 [rev 58 Ni’ Y: 
Super. 435, 11 NYS 724, 19 NYCiv 
Proc 373]; Thomas v. Scutt, 127 N. Y. 
133, 27 NE 961; Highmie v. Taylor, 
98 N. Y. 288; Seeley v. Osborne, 161 


123 


App. Div. 844, 147 NYS 116; Hurst 
v. Cresson, etc., Coal, ete., Co., 86 
Hun 189, 33 NYS 3138; Munsell v. 


Flood, 45 N. Y. Super. 460; Thomas 
v. Dingleman, 45 Mise. 379, 90 NYS 
436; Piretti v. Firestone Tire, etc., 
CormualZ0 MN VS S2" 

Or.—Looney vy. Rankin, 15 Or. 617, 
16 P 660 [cit Jeffery v. Walton, 1 
Stark. 267, 2 HCL 108]. 

Tex.—Collins v. Dignowity, 8 SW 
326; Brownsville v. Tumlinson, (Civ. 
A.) 179 SW 1107; Swope v. Liberty 
County Bank, 52 Tex. Civ. A. 281, 


1138 SW 976; Kansas City Packing 
ere Co. v. Spies, (Civ. A.) 109 SW 
432. 

Va.—Fentress v. Steele, 110 Va. 
578, 66 SE 870. 

Wash.—Thomson, etce., Co. v. 
Hvans, 100 Wash. 277, 170 P 578; 
Van Doren Roofing, ete, Co. v. 
Guardian Casualty, ete. Co. 99 
Wash, 68, 168 P 1124; Fairbanks 
Steam Shovel Co. v. Holt, 79 Wash. 


361, 140 P 394, LRA1915B 477; Allen 
v. Wenatchee Farmers, etc., Bank, 
76. Wash. 51, Sua 135 Po 162deetobin 
v. McArthur, 56 Wash. 523, 106 P 180. 


Wis.—Hei v. Heller, 53 Wis. 415, 
10 NW 620. 
Eng.—Lindley v. Lacey, 17 C. B. 


N.S. 578, 112 HCl 578, 144 Reprint 
Zone 

“The agreement cannot be called 
incomplete or ambiguous merely be- 
cause it does not stipulate concern- 
ing every possible contingency which 
might arise. It is sufficient, as a 
complete contract, if it stipulates 
fully and definitely concerning the 
things which, on its face, it con- 
templates.” Allen v. Farmers’, ete., 


1290 [22C.J.] 


and that consequently parol evidence is inadmissible 
to show that a writing of such character does not 
express the entire agreement unless it appears that 
fraud or mistake has intervened.®? On the other 
hand it. has been asserted that an omission of a por- 
tion of the agreement may be shown by parol.®? 
This discrepancy is, however, more apparent than 
real, and probably results more from a loose use 
of terms than a confusion of ideas, as both lines 
of cases may be reconciled with what appears to be 
the most satisfactory general rule that can be an- 
nounced in respect to this matter; which is that 
while the writing itself is the only criterion by which 
the intention of the parties is to be ascertained, yet 
it is not necessary that the incompleteness thereof 
should appear on its face from a mere inspection of 
it, for it is to be construed in the light of its subject 
matter and the circumstances under which and the 
purposes for which it was executed.°* Indeed some 
of the cases, which state flatly that the imstrument 


must appear on inspection to be incomplete, contain ' 


expressions showing a recognition of the modifica- 
tion that the surrounding circumstances may also 
be considered.°® 

Where there is a direct reference in the writing 
to a verbal agreement, such agreement may be 
proved °® even though the effect of such proof is to 
add material terms and conditions to the contract 
evidenced by the writing.®* 


i . ¢ rt 5 a 
2 ; = 
a 


EVIDENCE 


[§§ 1717-1720 


[§ 1718] d. Where Pleadings Declare on Writ- 
ing Only. Where a party in his pleadings relies 
solely upon an alleged written contract between him- 
self and the other party, he is bound by his pleading 
and cannot object te treatment of the writing as 
the whole contract of the parties, and hence he can- 
not introduce parol evidence to vary such contract.®§ 

[§ 1719] e. Effect of Statute of Frauds. The 
rule that where a contract upon its face is incom- 
plete resort may be had to parol evidence to supply 
the omitted stipulation applies only in eases unaf- 
fected by the’statute of frauds. If the subject mat- 
ter of the contract is within the statute of frauds 
and the contract or memorandum is deficient in 
some one or more of those essentials required by 
the statute, parol evidence cannot be received te 
supply the defects, for this would be to do the very 
thing prohibited by the statute.°® 

[§ 1720] f. Consistency of Extrinsic Evidence 
with Writing. The parts of the agreement proposed 
to be proved by parol must not be inconsistent with, 
or repugnant to, the intention of the parties as 
shown by the written instrument; for, to receive 
parol proof of a part not reduced to writing, which 
is directly repugnant to the intention of the par- 
ties as expressed in the written instrument, would 
contravene the rule that parel evidence cannot be 
received to contradict or vary the terms of a writ- 
ten agreement.®° 


Bank, supra. 

-[a] The only criterion of the com- 
pleteness of a written contract as 
a full expression of the agreement 
of the parties is the writing itself. 
If it imports on its face to be a com- 
plete expression of the whole agree- 
ment—that is, contains such _lan- 
guage as imports a complete legal 
obligation—it is conclusively pre- 
sumed that the parties have intro- 
duced into it every material term, 
and parol evidence cannot be ad- 
mitted to add another term, although 
the writing is silent as to the par- 
ticular oné to which the parol evi- 
dence is_ directed. Thompson  v. 
Libby, 34 Minn. 874, 26 NW 1; Naum- 
berg v. Young, 44 N. J. L. 331, 43 
AmR 380. 

[hb] Contract excluding parol evi- 
dence.—Where a contract between 
plaintiff and a lumber company for 
the sale of lumber, which defendant 
assumed, provided that the lumber 
at the mill was to be measured and 
shipped, each party to pay one half 
the cost of inspection “as per your 
suggestions and our verbal under- 
standing; in other words, the lumber 
is to be measured at the mill,” parol 
evidence as to the verbal agreement 
between plaintiff and the lumber 
company as to the manner in which 
the lumber was to be delivered was 
inadmissible. “But cefOne ten Elan— 
guage, ‘in other words the lumber is 
to be measured at the mill,’ we are 
of opinion that the evidence sought 


to be introduced would have been 
admissible. Those words, however, 
must be regarded, we think, as. 


showing what the verbal understand- 
ing between the parties was, and 
would, therefore render parol evi- 
dence of that understanding inad- 
missible.” Oriental Lumber Co. v. 
Blades Lumber Co., 103 Va. 730, 735, 
50 SE 270. 

52. U. S.—Sheffield v. Page, 21 F. 
Cas. No. 12,748, 1 Sprague 285. 

Tll.—Telluride Power Transmis- 
sion Co. v. Crane Co., 103 Ill. A. 647. 

Md.—Warren Glass Works Co.” v. 
Keystone Coal Co., 65 Md. 547, 5 A 
258). 

Mich.—Carpenter v. Carpenter, 154 
Mich. 100, 117 NW 598. 

Minn.—Chute Co. v. Latta, 123 
Minn. 69, 142 NW 1048. 


ron C.—Ward v. Ledbetter, 2 tN C- 
a v. Beatty, 40 Pa. Super. 


Tex.—Willis iV. yars,'2 Dex, ‘Civ. 
A. 134, 21 SW 320. 
Va.—Broughton v. Coffér, 18 Gratt. 


(59 Va.) 184. 

53. Ala.—Hopper v. WBiland, 21 
Ala. 714. 
sooner Tense, v. Smith, 187 Ill. A. 


Mass.—Davis vy. Cress, 214 Mass. 
379, 101 NE 1081; Barker vy. Prentiss, 
6 Mass. 430. 

Mich.—Peabody  v. 
Mich. 47. 44 NW 416. 

Minn.—Grant vy. King, 117 Minn. 
54, 134 NW 291. 

Mo.—Sanders Pressed. Brick Co. 
v. Columbia Real Estate, ete., Co., 
86 Mo. A. 169. a 

N. Y.—Juilliard v. Chaffee, 92 N. Y. 
529; Richardson v. Home Ins. Co., 47 
N. Y. Super. 138; Crook v. Fidanque, 
59 Mise. 178, 110 NYS 198. 

N. C.—Spencer v. Bynum, 169 N. C. 
119, 85 SE 216; Lutz vy. Thompson, 
Si INE uampo a. 

Okl1.—O. K. Transfer, ete., Co. v. 
Neill, 159 P 272,._LRA1917A 58. 
rs D.—Rosholt v. Woulph, 167 NW 
ae me v. Chamberlin, 

Wash.—Interstate Engineering Co. 
v. Archer 64 Wash. 629, 117 P 470. 

Alta.—Brocklebank v. Barter, 22 
DomLR 209. 

[a] A conditional note may be 
shown by parol to have been signed 
by the maker, with the distinct ad- 
mission on the part of the payee that 
it did not contain the terms of their 
agreement, and the understanding 
that they should afterward, at a con- 
venient time, draw another instru- 
ment which would truly express the 


Bement, 79 


32 Vt. 


conraee Hopper v. Hiland, 21 Ala. 
54. Kan.—Clark v. Townsend, 96 


Kan. 650, 652, 153 P 555 [cit Cyc]. 

Minn.—Meland vy. Youngberg, 124 
Minn. 446, 145 NW 167, AnnCas1915B 
715; Potter v. Haston, 82 Minn. 247, 
84 NW 1011; Wheaton Roller-Mill 
Co. v. John T. Noye Mfg. Co., 66 
Minn. 156, 68 NW 854. 

N. M.—Strickland v. Johnson, 21 
N. M: 599.157, RP 142° 


- N. Y.—Highmie v. Taylor, 98 N. Y. 
88 


N. D.—Putnam v. Prouty, 24 N. D. 
517, 525, 140 NW. 93 [quot Cye]. 

Or.—Sund v.’Flagg, ete., Co., 86 
Or. 289, 168 P 300, 303 [cit Cyc]. 

55. Lafitte v. Shawcross, 12 Fed. 
519; Forsyth Mfg. Co. v. Castlen, 
EVAIG as, £99.) Sir SE 485, 81 AmSR 28. 

56. Ruggles Vv. Swanwick, 6 
Minn. 526; Work v. Beach, 13 NYS 
678 [aff 129 N. Y. 651 mem, 28 NE 
1028 mem]. 

57. Ruggles Vv. Swanwick, 6 
Minn. 526. 

58. Morton v. Clark, 181 Mass. 
134, 63 NE 409; Morowsky v. Rohrig, 
4 Misc. 167, 23 NYS 880. 

59. U. S.—Lafitte v. Shawcross, 12 
Fed. 519. 

Ga.—Bond v. Perrin, 145 Ga. 200, 
88 SE 954. 


Iowa.—MebPEnery v. McEnery, | 110 
Iowa 718, 80 NW 1071. 
Ky.—Fowler v. Lewis, 3 A. K. 


Marsh. 443; Brown vy. Rowland, Ky. 


Dee. 293. 

Mo.—Boyd v. Paul, 125 Mo. 9, 28 
SW 171; Ringer v. Holtzclaw, 112 
Mo. 519, 20 SW 800 [crit as having 


overlooked this distinction Lash v. 


Parlin, 78 Mo. 391; O’Neil v. Crain, 
67 Mo. 250]; Carrick v. Mincke, 60 
Mo. A. 140 


ie Y.—Potter v. Hopkins, 25 Wend. 
he 

N. C.—Woodson v. Beck, 151 N. C. 
144, 65 SE 751, 31 LRANS! 235: 
SE oe Ean v. Stoner, 31 Pa. 
19 penn Allison v. Rutledge, 5 Yerg. 

Wash.—Broadway Hospital, ete. v. 
Decker, 47 Wash. 586, 590, 92 P 445 


fquot Cyel: See aiso Cushing v. 
Monarch Timber Co., 75 Wash. 678, 
686, 135 P 660, AnnCasi914C 1239 
[cit Cyc]. 

Snbs Gehe cas v. Abell, 10 Ont. A. 


60. Ala.—Whatley v. Reese, 128 
Ala. 500, 29 S 606; West v. Kelly, 19 
Ala. 353, 54 AmD 192. 

Cal.— Dodd v. Pasch, 5 Cal. A. 686, 
91 P 166; Peterson v. Chaix, 5 Cal. 
AL'525, 90 P2948. 

Colo.—Torbert v. 
Colo. 325, 87 P 1145; Whitehead v. 
Emmerich, 38 Colo. 13, 87 P 179Q; 
Wilson v. Union Distilling Co., 16 


Montague, 388 


For later cases, developments and changes in the law sce cumulative Annotations, same title, page and note number, 


‘Sceutt, 


§§ 1721-1725] 


[§ 1721] g. Questions for Court or Jury. The 
question whether the parties intended to express the. 
whole of their agreement in the written contract, 
so far as it relates to the admission or rejection of 
parol evidence, is for the court,®! but the ultimate 
determination of the rights of the parties as de- 
pending on the fact as to whether or not the entire 
agreement is contained in the writing is for the 


jury.°? 


[§ 1722] 43. Writing Not in 


rule against parol evidence to vary or contradict 
a written instrument cannot of course apply where 
the writing which it is claimed the evidence offered 
will vary or contradict is not itself in evidence.®* 

D. Proceedings in Which Parol Evi- 
dence Rule Not Applicable—1l. Proceedings Direct- 
ly Attacking Instrument. The rule excluding parol 


[§ 1723] 


Colo. A. 429, 66 P 170. 

Fla.—Chamberlain  v. 39 
Fla. 452, 22 S 736. 

Ga.—Forsyth Mfg. Co. v. Castlen, 
112 Ga. 199, 37 SE 485, 81 AmSR 28; 
Johnson v. Patterson, 86 Ga. 725, 13 
SE 17; Barclay v. Hopkins, 59 Ga. 
562; McMahan vy. Tyson, 23 Ga. 43. 

Ill.— Halliday v. Mulligan, 113 Ill. 


Lesley, 


ArLitit. 

Ind.—Low vy. Studabaker, 110 Ind. 
57, 10 NE 301. 

Iowa.—Lynn v. Richardson, 151 
Iowa 284, 1830 NW 1097; Kelsey v. 
Continental Casualty Co., 131 lowa 


207, 108 NW 221, 8 LRANS 1014; 
Mt. Vernon Stone Co. v. Sheely, 114 
Iowa 3138, 86 NW 301; Clement v. 
Houck, 113. Iowa 504, 85 NW 765; 
McEnery v. McEnery, 110 Iowa 718, 
80 NW 1071; Fawkner v. Lew Smith 
Wall Paper Co., 88 Iowa 169, 55 NW 
200, 45 AmSR 230, 49 NW _ 1008; 
Thompson v. Stewart, 60 Iowa 223, 
14 NW 247; McClelland v. James, 33 
Iowa 571. 

Id.—Bladen vy. Wells 30 Md. 577. 

Mass.—McCusker v. Geiger, 195 
Mass. 46, 80 NE 648; Edison Electric 
Ilium. Co: v..Gibby, Fdy. Co., 194 
Mass. 258, 80 NE 479; Radigan v. 
Johnson, 174 Mass. 68, 54 NE 358. 

Mich.—Hutchison Mfg. Co; v. 
Pinch, 107 Mich. 12, 64 NW 729, 66 
NW 340. 

Minn.—Potter v. Easton, 82 Minn. 
247, 84 NW 1011; Horn v. Hansen, 
56 Minn. 43, 57 NW 315, 22 LRA 617; 


Domestic Sewing-Mach. Co. v. An- 
derson, 23 Minn. 57. 
Mo.—Gardner v. Mathews, 81 Mo. 


627; Koffman v. Southwest Missouri 
Electric R. Co., 95 Mo. A. 459, 68 
SW 212; Minnesota Thresher Mfg. 
Co. v. Grant City Lumber, etc., Co., 
81 Mo. A. 255; Houser v. Andersch, 
61 Mo. A. 15. 

N. M.—Strickland v. Johnson, 21 
N. M. 599, 157 P 142. 

N. Y.—Cooper v. Payne, 186 N. Y. 
334, 78 NE 1076; Case v. Phoenix 
Bridge Co., 134 N. Y. 78, 31 NE 254 
[rev 58 N. Y. Super. 435, 11 NYS 
724, 19 NYCivProc 373]; Thomas v. 
{ONY sal Ooseiae NE e961 
Chapin v. Dobson, 78 N. Y. 74, 34 
AmR 512: Daly v. Piza, 105 App. Div. 
496, 94 NYS 154; Hand v. Miller, 58 
App. Div. 126, 68 NYS 531; Weeks v. 
Binns, 85 Hun 70, 32 NYS 644; Em- 
mett v. Penoyer, 76 Hun 551, 28 NYS 
234 [rev on other grounds 151_N. Y. 
564, 45 NE 1041]; Taylor v. Elmira 
Storage, etc., Co, 54 Misc. 363, 104 
NYS 557; Piretti v. Firestone Tire, 
ete., Co., 120 NYS 782; Hess v. Lieb- 
mann, 84 NYS 178. 

N. C.-——Taylor. v. Hunt, 118 _N. C. 
168, 24 SE 359; Moffitt v. Maness, 
102 N. GC. 457, 9 SH 399. 

N. D.—Langdon First Nat. Bank 
v. Prior, 10 N. D. 146, 86 NW _362.. 

Oh.—Platt v. Scribner, 18 Oh. Cirs 
Ct. 452, 9 Oh. Cir. Dec. 771. 

Oki.—Seargeant v.  Cullison, 38 
Okl. 154, 132 P 345; Holmes v. Evans, 
Jom Oke 978, dds ) Peds; Page v: 
Geiser- Mfg. Co,. 17 Okl. 110, ye Slee 
851. 


EVIDENCE 


the purpose of 


Evidence. The 


[§ 1724] 


[§ 1725] 3. 


Or.—American Bridge, etc., Co. v. 
evi Bridge Co., 29 Or. 549, 46 P 

Pa.—Baltimore, etc., Steamboat Co. 
yv. Brown, 54 Pa. 77; Scientific Ameri- 
can gompigie Dept. v. Creighton, 32 
Pa. Super. 40. 

S. C.—Sloan v. Courtenay, 54 S. C. 
314, 32 SE 431. 

Tex.—Swope v. Liberty County 
Bank, 52 Tex. Civ. A. 281, 113 SW 
976; Kelley v. Collier, 11 Tex. Civ. A. 
353, 32 SW 428. 


MTS BEG as v. Chamberlin, 32 Vt. 

Wash.—Smith Sand, etc., Co. v. 
Corbin, 81 Wash. 494, 142 P 1163; 
Victor Safe, etc., Co. v. O’Neil, 48 
Wash. 176, 93 P 214; Newell v. 
Lamping, 45 Wash. 304, 88 P 195; 
Hubenthal v. Spokane, etc., R. Co., 


43 Wash. 677, 86 P 955. 

W. Va.—Clark v. Emery 58 W. Va. 
637, 52 SE 770, 5 LRANS 503. 

Wis.—Corbett v. Joannes, 125 Wis. 
370, 104 NW 69; Patterson v. Cap- 
pon, 125 Wis. 198, 102 NW 1083. 

[a] Evidence that the written 
portion of the contract was unusual 
in its character is inadmissible, al- 
though the writing does not purport 
to set out the entire agreement. Bean 
v. Carleton, 51 Hun 318, 4 NYS 61. 

61. Brautigam v. Dean, 85 N. J. 
M549, ‘89 A760 Patt 86) Ned Lek 676, 
92 A 344]; Naumbereg v. Young, 44 
Nie Pesci a3 AmR- 380. 

62. Luitweiler Pumping Engine 
Co. v. Ukiah Water, etc., Co., 16 Cal. 
A. 198,116 P 707, 712; Roberts v. Bona- 
parte, 73 Md. 191, 20 A 918, 10 LRA 
689: Thomas y. Barnes, i156 Mass. 
581, 31 NE 683; Hines v. Willcox, 96 
Tenn. 148, 33 SW 914, 54 AmSR 823, 
34 LRA 824, 832; Cobb v. Wallace, 5 
Coldw. (Tenn.) 539, 98 AmD 435. 

63. Vincent v. Means, 207 Mo. 
709, 106 SW 8; Ropes v. Arnold, 81 
Hun 476, 30 NYS 997; McVicker v. 
Cone, ‘21, Or. 353,.28 P 76; Mason v- 
Postal Tel. Cable Co., 71 S. C. 150, 
50 SE 781. ‘ 

64. U. S—Hunt v. Rousmanier, 8 
Wheat. 174, 5 L. ed. 589; Pioneer Gold 
Min. Co. v. Baker, 28 Fed. 258, 10 
Sawy. 539. 

Ala.—Brantley v. West, 27 Ala. 542. 

Colo.—Arbaney v. Usel, 61 Colo. 
811, 157 P 204, 205, [cit Cyc]. 

Ga.—Cotton States L. Ins. Co. v. 
Carter, 65 Ga. 228; Miller v. Cotten, 
5 Ga. 341. 

Ind.—Jones v. Sweet, 77 Ind. 187. 

Iowa.—Hausbrandt v. Hofler, 117 
Iowa 103, 90 NW 494, 94 AmSR 289. 

Me.—Peterson v. Grover, 20 Me. 363. 

Md.—Conner v. Groh, 90 Md. 674, 
45 A 1024. 5 

Mass.—Earle v. Rice, 111 Mass. 17. 

Mont.—Petit v. Sinclier, 53 Mont. 
317, 163 P 467. R 

N, Vesa Pirettil vy. wirestone ‘Tire, 
te. OO. MIAO mIN VIS CSc 

N. D.—Forester v. Van Auken, 12 
N. D. 175, 96 NW 301. : 

Oh.—Eleventh St. Church of Christ 
vy. Pennington, 18 Oh. Cir. Ct. 408, 
10 Oh. Cir. Dec. 74. f 

Tex.—Calloway v. Booe, (Civ. A.) 
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or extrinsic evidence to contradict a written instrnu- 
ment does not apply in a proceeding brought for 


establishing that the writing does 


not truly express the intention of the parties,® 
as for instance an action for reformation,®> but 
in such a proceeding it may be shown that the in- 
strument does not correctly express the intentions of 
the parties-by reason of a mutual mistake,®* or that 
it is tainted with fraud,®? or was procured by the 
exercise of undue influence.*® 
whether or not the contract is such as is required 
by_the statute or frauds to be in writing.®® 

2. Actions for Specific Performance. 
In an action for specific performance defendant 
is usually permitted to show that the writing does 
not express a true agreement of the parties.” 


And this is true 


Controversies to Which Strangers 


195 SW 1174; Wilson v. Wilson, 35 
Tex) Civat Ay 1925 79) "Siwe eson 

Ont.—Coventry v. McLean, 22 Ont. 
1; Merchants’ Bank v. Morrison, 19 
Grant (Cha COM) az 

fa] Courts of admiralty may ad- 
mit parol evidence that illiterate sea- 
men signed a contract not read to 
them, which differed from their oral 
agreement, and may, in some cases, 
reform a written contract by oral 
testimony. The Tarquin, 23 F. Cas. 
No. 13,755, 2 Lowell 358. 

{b] On the trial of an issue to 
correct the record of a judicial tri- 
bunal on account of inadvertence and 
mistake therein, parol evidence is ad- 
missible. Gill v. Pelkey, 54 Oh. St. 
348, 43 NE 991. : 

[c] On the hearing of a motion 
to vacate or modify a judgment or 
order on the ground that it was en- 


tered by mistake parol evidence is 
admissible. Murphy v. Swadner, 34 
Oh. St. 672. 

Invalidating ox defeating of in- 
strument generally see supra 
§§ 1617-1688. 

65. See Reformation of Instru- 


ments {34 Cyc 981]. 

66. Cal.—kKee vy. Davis, 137 Cal. 
456, 70 P 294, 

Ill.— Gray v. Merchants Ins. Co., 
1173 Tl. A. 537. 

Ind. T.—Byrne v. Ft. Smith Nat. 
Bank, 1 Ind. T. 680, 43 SW 957. 

Kan.—Zuspann y. Rey, 102 Kan. 
188, 170) P 887. 

La.—Tarver v. People’s F. Ins. Co., 
6 La. A. (Orleans) 59. 

Nebr.—Western Wheeled Scraper 
Ee: v. McMillen, 71 Nebr. 686, 99 NW 
oO . 

N. C.-—Southern Finishing, etc., Co. 
v. Ozement, 132 N. C. 839, 44 SE 681. 

Oh.—Gill v. Pelkey, 54 Oh. St. 348, 
43 NE 991. 
PRO Ee v. Gregory, 1 Head 

Va.—Beach v.>Bellwood, 104 Va. 
170, 51 SE 184. 

Eng.—Gun v. McCarthy, 13 L. R. 
Ir. 304. 


Mistake generally see supra 
§§ 1632-1636. - 
67. Cal.—Barfield v. South Side 


irr ei Cok olds (Cal. 8 ee 43) eee z0Ge 
Il1l.—Hicks y. Stevens, 121 Ill. 186, 
11 NE 241. 


La.—Thomas v. Kennedy, 24 La. 
Ann. 209. 

Minn.—Cooper v. Finke, 38 Minn. 
2, 35 NW 469. 

Tenn.—Bennett v. Massachusetts 


Mut. b.. Ins. "So. 107s Tenn 37 64 
SW 758; Barnes v. Gregory, 1 Head 
230. 
Tex.—American Cotton Co. v. Col- 
lier, 30 Tex. Civ. A. 105, 69 SW 1021. 
Fraud generally see supra §§ 1621— 


1624. 
68. 90 Cal. 289, 


Hick v. Thomas, 
27 Po 208; 376) 

Undue influence 
supra § 1638. 


generally see 


69. McLennan v. Johnston, 60 Ill. 
306. 

70. See Specific Performance [36 
Cye 608]. 


See a 


’ 
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to Writing Are Parties—a. In General. 


excluding parol evidence to vary 


written instrument applies only in controversies 
between the parties to the instrument and those 
It has no application in 


claiming under them." 


71. U. S.— Valdes v. Central Alta- 
gracia, 225 U. S. 58, 32 SCt 664, 56 
L. ed. 980; Central Coal, etc., Co. v. 
Good) -2200( Meds 1-198, 857" CCA 161; 
O’Shea v. New York, ete. R. Co., 
105 Fed. 559, 44 CCA 601; Sigua Iron 
Co. v. Greene, 88 Fed. 207, 31 CCA 
477; Sigafus v, Porter, 84 Fed. 430, 
28 CCA 443; The Phebe, 19 F. Cas. 
No. 11,064, 1 Ware 265; Tobey v. 
Leonard, 23 F. Cas. No. 14,067, 2 
Cliff. 40; Wickersham vy. Singer, 29 
BY Cas. No! -17,610, 1° McA: Pat. ‘Cais, 
645. 

Ala.—British, ete., Mortg. Co. v. 
Cody, 135 Ala. 622, 33 S 832; Robin- 
son v. Moseley, 93 Ala. 70, 9 S 372; 
Coleman v. Pike County, 83 Ala. 326, 
8 S 755, 8 AmSR 746; Holly vy. Pru- 
itt, 77 Ala. 334; Lehman v. Howze, 
73 Ala. 302; Boswell v. Carlisle, 55 
Ala. 554; Holland v. Kimbrough, 52 
Ala. 249; Myrick v. Wallace, 5 Ala. 
A: 398, 59 S 704. 

Cal.—Budd v. Hughes, 176 Cal. 687, 
171 P 287; Massie v. Chatom, 163 
Cal. 772, 147 P 56; Smith v.. Goethe, 
159 Cal. 628, 115 P 223, AnnCasi1912C 
1205; Shattuck, ete., Warehouse Co. 
v. Gillelen, 154 Cal. 778, 99 P 348; 
Dunn v. Price, 112 Cal. 46, 44 P 354; 
Darby v. Arrowhead Hot Springs 
Hotel Co., 97 Cal. 384, 32 P 454; Smith 
v.. Moynihan, 44 Cal. 53; Ellis v. 
Crawford, 39 Cal. 523; Peck v. Van- 
denberg, 30 Cal. 11; Levy v. Dusen- 
Deby worwiCal. As Atl, 163..P. 231); 
Christenson Lumber Co. v. Buckley, 
Wie Cale As S6sgb18.0P 4 466. 

Conn.—Johnson vy. Blackman, 11 
Conn. 342; Adams v. Gray, 8 Conn. 
11, 20 AmD 82. 

Fla.—Roof v. Chattanooga Wood 
Split Pulley Co., 36 Fla. 284, 18 S 
597. 

Ga.—Dickey v. Grice, 110.Ga. 315, 
35 SE 291; Gainesville First Nat. 
Bank -v,, Cody, 93 Gate 127). 19.SH 
831; Cruger v. Tucker, 69 ;Ga. 557; 
Doe v. Roe, 48 Ga. 329; Yahoola 
River, etc., Hydraulic Hose Min. Co. 
v. Irby, 40 Ga. 479; Hanks v. Phil- 
lips, 39 Ga. 550; Metropolitan L, Ins. 


Co. v. Lewis, 14 Ga. A. 10, 80 SH 
As 

111.—Northern Assur. Co. v. Chi- 
cago Mut. Bldg., ete., Assoc., 198 Ill. 


474, 64 NE 979; Harts v. Emery, 184 
Tll. 560, 56 NE 865 [aff 84 Ill. A. 
317]; Washburn, ete., Mfg. Co. v. 
Chicago Galvanized Wire Fence Co., 
109 Ill. 71; Silsbury v. Blumb, 26 
Th. 287; Klein v. Stubbe, 190 Ill. A. 
211; Knudson v. Wacker, etc., Brew- 
ing, ete., Co., 182 Ill. A. 296; Gore v. 
Henrotin, 165 Ill. A. 222; Lane v. 
Western Union Tel. Co., 149 Ill. A. 


562; Martin: v. Trainer, 125 Ill. A. 
474: Needles v. Hanifan, 11 Ill. A. 
303 [aff 108 Ill. 403]. 

Ind.—White v. Woods, 183 Ind. 


109 NE 761 [rev (A.) 106 NE 
Hubbard v. Harrison, 38 Ind. 
323:, Yater v. Mullen, 23 Ind, 562; 
Frederick v. Devol, 15 Ind. 357; 
Decker vy. Mahoney, (A.) 116 NE 57; 
White v. Woods, (A.) 106 NE 536. 

Ind. T.—Good v. Central Coal, etc., 
Co., 7 Ind. T. 268, 104 SW 613; Cen- 
tral Coal, etc., Co. v. Good, 4 Ind. T. 
74, 64 SW 677. 

Iowa.—Wheeler v. Schilder, 183 
Towa 623, 167 NW 534; Dilenbeck v. 
Herrold, 183 Iowa 264, 164 NW 869: 
Lanz v. Schumann, 175 Towa 542, 154 
NW 911; Fitzgerald,v. Flanagan, 155 
Iowa 217, 135 NW 738, AnnCas1914C 
1104 [rev reh 125 NW 995]; Swanson 
v. Ft. Dodge, etc.. R. Co., 153 Iowa 
78, 183 NW 351; Montgomery v. Mar- 
shall County, 152 Towa 161, 129 NW 
329; Cox v. American Express Co., 
147 Towa. 137, 124 NW. 202; In re 
Shield, 134 Iowa 559, 111 NW 963, 


500, 
536]; 


EVIDENCE 


The rule 
or contradict a ’ 


10 LRANS 1061; Livingston v. Heck, 
122 Iowa 74, 94 NW 1098; Livingston 
v. Stevens, 122 Iowa 62, ‘94 NW 925; 
Clark v. Shannon, eles Co., 117 Iowa 
645, 91 NW 923; De Goey v. Van 
Wyk, 97 Iowa 491, 66 NW 787. 

Kan.—Horton Bank v. Brooks, (A) 
62 a 675. 

y.—Com.: v. Starks, 179 Ky. 582 

206° Sw 939)" Williams vy. National 
Cash Register Co., 157 Ky. 836,_ 848, 
164 SW 112 [quot Cyc]; Levine v. 
Mitchell, etc., Co., 144 Ky. 380, 138 
SW 261; Mason, etc., Co. v. Highland, 
116 SW 320; Moore v. Moore, 78 SW 
141; Provident Sav. L. Assur. Soc. v. 
Johnson, 115 Ky. 84, 72 SW 754, 24 


KyL 1902; Edwards v. Ballard, 14 
B. Mon. 289; Strader v. Lambeth, 7 
B. Mon. 589; Lankey v. McPlroy, 11 
Ky. Op. 102 


‘La.—Blake Vaeklall OL Ma... Ann. 
49; Smith v. Conrad, 45 La. Ann. 
579; Dupuy v. Dupont, 11 La. Ann. 
226; Prevost v. Ellis, 11 Rob. 56; 
Benoit v. Broussard, 19 La. 387; The 
Central Mfg., etc., Co., Ltd. v, Dar- 
eantel, 2 La. A. (Orleans) 444; Ford 
v. Trower, 2 La. A. (Orleans) 211. 

Me—Burnham y. Dorr, 72 Me. 198. 

Md.—Grove v. Rentch, 26 Md, 367; 
Folk vy. Wilson, 21 Md. 538, 838 AmD 


599. 
Mass.—O’Neil v. National Oil Co., 
231 Mass. 20, 120 NE 107; Johnson 


v. Von Scholley, 218 Mass. 454, 106 
NE 17; Walker Ice Co. v. American 
Steel, etc., Co., 185 Mass. 463, 70 NE 
937; Wilson v. Mulloney, 185 Mass. 
430, 70 NE 448; Shearer v. Babson, 
1 Allen 486; Clark vy. Houghton, 12 
Gray 38; Langdon v. Langdon, 4 
Gray 186; Baker vy. Briggs, 8 Pick. 
122519 Am) 3 24. 

Mich.—Yore v. Meshew, 146 Mich. 
80, 109 NW 35; Highstone y. Bur- 
dette, 61 Mich. 54, 27 NW 852; Busch 
v. Pollock, 41 Mich. 64, 1 NW 921. 

Minn.—Van Cappellen vy. Chicago, 
ete.,, R, Co.,, 126. Minn, 251,-148..NW 
104; Pfeifer vy. National Live Stock 
Ins. Co., 62 Minn. 536, 64 NW 1018; 
Horn vy. Hansen, 56 Minn. 43, 57 NW 
815, 22 LRA 617; Clerihew v. West 
Side Bank, 50 Minn. 538, 52 NW 967; 
Buxton v. Beal, 49 Minn. 230, 51 NW 
918; National Car, etc., Builder v. 
Cyclone Steam Snow Plow Co., 49 
Minn. 125, 51 NW 657; Sanborn v. 
Sturtevant, 17 Minn, 200; Van Eman 
v. Stanchfield, 10 Minn, 255. 

Miss.—Magruder vy. Palmer, 109 
Miss. 516, 69 S 498; Whitney ‘v. 
Cowan, 55 Miss. 626. 
gjeere ENS v. Straszer, 8 Mo. A. 

Mont.—Read v. Lewis, etc., County, 
aly (iy dere Lire 

Nebr.—Hauth y. Sambo, 100 Nebr. 
160, 158 NW 1036; Fitzgerald v. 
Union Stock Yards Co., 89 Nebr. 393, 
131 NW 612, 33 LRANS 9838; Heisler 
Pumping Engine Co. vy. Baum, 86 
Nebr, 1, 124 NW 916, 186 AmSR 
660; Barbar v. Martin, 67 Nebr. 445, 
93 NW 722; Wayne First Nat. Bank 
v.- Tolerton, etc., Co., 5 Nebr. (Unoff.) 
43, 97 NW 248. 

Nev.—California Bank vy. White, 

Westgate, 71 


14 Nev. 373. 
N.. H.—French y. 

Ni dt 55 10)5 538) (A310. Lalbby: ve Mt: 
Monadnock Mineral Spring, etc., Co., 
OY INS GE 58%, 82" Aaiiin2gese Watson may. 
Sullivan, 58 N. H. 260; Stone v. Ald- 
rich,: 43, JN. UH. 52". Kiske ve. Me= 
Gregory, 34 N. H. 414; Low vy. Blod- 
gett, 21 N. H. 121; Woodman vy. East- 


man, 10 N. H. 359. 

N. J.—Shreve y. Crosby, 72 N. J. 
L. 491, 63 A 333; Plainfield First 
Nat. Bank v. Dunn, 55 N. J. L. 404, 
27 A 908. 

157 


N. Y.—Folinsbee v. Sawyer, 


(§ 1725 


controversies between a party to the instrument on 
the one hand and a stranger to it on the other, for 
the stranger not having assented to the contract 1s 
not bound by it, and is therefore at liberty when 
his rights are concerned to show that the written 


N. Y. 196, 51 NE 994; Hankinson 
ve, Vantine, 152 IN. “Y..)20. 40 owes 
29236 Tyson’ vil Post, LO8iINIS Yee 2e 
15 NE 316, 2 AmSR 409; Potts v. 
Hartee9 9. Ni Vous! G8s. NE’ 605; Juil- 
liard v. Chaffee, 92 ANS VA 529; Lowell 
Mfg. Co. v. Safeguard F. Ins. Co., 88 
N.- Y. 591; Sprague v. Hosmer, 82 
N. Y. 466; Brown v. Thurber, 77 N. me 
613; Dempsey vy. Kipp, 61 N. Y. 462 
Coleman v. Elmira First Nat. Bank, 
53 UN: Y. 388" bee va Adsit.” 3 (ENEMY. 
78; Lee v. Carson, 175 App. Div. 104, 
POLENY S509 City Drustetc:, Wosnve 
American Brewing Co., 70 App. Div. 
511,75 NYS0140) {aff L74eN AY. 486; 
57 NE 62]; Ropes v. Arnold, 81 Hun 
476, 30 NYS 997; Norton v. Keogh, 
42 Hun 611; Masterson y. Boyce, 29 


Hun 456; McArthur v. Soule, 66 
Barb. 423; Taylor v. Baldwin, 10 
Barb. 582; ‘Church v. Kidd, 5 Thomps. 


& C. 454; Mason v. Decker, 42 N. ¥. 
Super. 115 path 72? INS OYe 595, 28 AmR 
190]; Earle y. Crane, 13 N. Y. Super. 
564; Federal Heating Co. vy. Buffalo, 
99 Mise. 121, 163 NYS 336; Electric 
Carriage Call, ete., Co. v. Herman, 67 
Misc. 394, 123 NYS 231; Goodman v. 
Reinowitz, 48 Mise. 404, 95 NYS 534; 
Dumois v. New York, 37 Misc. 614, 
76 NYS 161; Emerald, etc., Brewing 
Co. v. Leonard, 22 Misc. 120, 48 NYS 
706; Cassin v. Stillman-Delahanty- 
Ferris Co., 172 NYS 754; Kelly v. 
United Cigar Stores Co., 170 NYS 


933; Hart v. Fox, 166 NYS 793; Barro 
v. Saitta, 145 NYS 849; Josephson 
v. Gens, 141 NYS 522; New York 


House Wrecking Co. v. Friedman, 135 
NYS 665; Turver v. Field, 13 NYSt 
12; Whitbeck v. Whitbeck, 9 Cow. 
266, I8 AmD 503; New Berlin Over- 
seers of Poor vy. Norwich Overseers 
of Poor, 10 Johns, 229. 

N. C.—King v. McRackan, 168 N.C. 
621, 84 SH 1027; Carden v. MecCon- 
nell, 116 N. C. 875, 21 SE 923. 

N. D.—Luther v. Hunter, 7 N. D. 
544, 75 NW 916. 

Oh. —Clapp v. Huron County Bank- 
ing Co., 50 Oh. St. 528, 35 NE 308. 

Or.—Scales v. First State Bank, 88 
Or. 490, 172 P\ 499° Smith v. Farm- 
ers’, etc, Nat. Bank, 57 Or.- 82, 110 
P 410; King v. Miller, 53 Or.: 53, 97 
RP 542) [aff 223" Us.S- 505, 32 S@tr243: 
56 L. ed. 528]; Pacific Biscuit Co. v. 
Dugger, 42 Or. 513, 70 P 523: Velten 
Vv... ‘Carmack, 23 £Or’) 282) 30 “b= 05s. 
20° LRAT. : 

Pa.—Sinion v. Emery, 254 Pa. 569, 
99 A 78: *Selser’s Hst., 141 Pa. 529, 
21 A 177; Com. v. Contner, 21 Pa. 
266; Selser’ S; ete) Mhst) e(e Pax Co: 
417. 

Ss. D. — Emerson - Brantingham 
Impl. Co. v. Edgar, 39 S. D. 139, 163 
NW 575. 

Tenn.—Nashville Interurban R. Co. 
v. Gregory, 137 Tenn. 422, 193 SW 
1053; Myers vy. Taylus, 107 Tenn. 
364, 64 SW 719; August v. Seeskind, 
6 Coldw. 166. 

Tex.—Johnson y. Portwood, 89 Tex. 
235, 34 SW 596, 787; Hughes v. San- 
dal, 25 Tex. 162; John E. Morrison 
Co. v. Riley, (Civ. A.) 198 SW 1031; 
Clayton “ve” Philipp,’ (Civse.A.} 259 
SW 117; Paris Grocer Co. v. Burks, 
56 Tex, Civ. A. 223,~120 SW. 552; 
Jarvis v.. Matson, 52 Tex. Civ. A. 
170, 118 SW 326; International, ete., 
R. Co. v. Jones, 41 Tex. Civ. A. 327, 
91 SW 611; Hart v. Meredith, 27 
Tex. Civ. A. 271, 65 SW 507; Orien- 
tal Inv. Co. v. “Barclay, 25 Tex. Civ. 
A. 5438, 64 SW 80; Pierce v. Johnson, 
(Civ. A.) 50 Sw 610. 

Utah.—Olmstead vy. Oregon Short 
Line R. Co., 27 Utah 515, 76 P 557; 
Moyle v. Salt Lake City ‘Cong. Soc., 
16 Utah 69, 50 P 806. 

Vt.—Fonda v. Burton, 63 Vt. 355, 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number, 
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instrument does not express the full or true char- 
And where the stranger 
to the instrument is thus free to vary or contradict 


acter of the transaction. 


22 A 594; Morse vy. Huntington, 40 
Vt. 488; Wait v. Wait, 28 Vt. 350. 

Wash.—Ransom y. Wickstrom, 84 
419, 146 P 1041, LRA1916A 
588; Watson y. Hecla Min. Co., 79 
Wash. 383, 140 P 317; Brown v. Wis- 
ner; 51! Wash, 609),..513,,.99 P 581 
[cit Cyc]; Kendall v. Johnson, 51 
Wash. 477, 99 P 310; Bright v. Han- 
over F. Ins. Co., 48 Wash. 60, 92 P 
779; Corbin vy. Oriental Trading Co., 
32 Wash. 668, 73 P 781; Carmack v. 
Drum, 32 Wash. 236, 73 P 377, 785. 

W. Va.—Rymer y. South Penn Oil 
Co., 54 W. Va. 530, 46 SE 559. 
eer v. Eldred, 39 Wis. 

“The rule that oral evidence is in- 
admissible to vary the terms of writ- 
ten instruments is generally applied 
only in suits between parties to the 
instrument.” Fitzgerald v. Union 
tock Wards. (Com 1 89 Nebr, 9393) 
402, 1381 NW 612, 38 LRANS 983. 

[a] The reason for the rule is 
that the parties to a writing “can- 
not by their ignorance, carelessness, 
or fraud estop the litigants from 
proving the truth.” Good y. Central 
Coal, etc., Co., 7 Ind. T. 268, 283, 104 


SW 613. 
72. U. S.—Barreda vy. Silsbee, 21 
How. 146, 16 L. ed. 86; Mitchell v. 


McShane Lumber Co., 220 Fed. 878, 
A367 CCAD 444-9) Sigua, - IroneCo,i< Vv. 
Greene, 88 Fed. 207, 31 CCA 477; 
Wooster v. Simonson, 20 Fed. 316; 
The Phebe, 19 F. Cas. No. 11,064, 1 
Ware 263; Wickersham y. Singer, 20 
ASP oe No. 17,610, McA, Pat. Cas. 
645. ‘ 

Ala.—British, etc., Mortg. Co. v. 
Cody, 135 Ala. 622, 33 S 832; Coleman 
v. Pike County, 83 Ala. 326, 3 S 755, 
38 AmSR 746; Lehman v. Howze, 73 
Ala, 302; Carter v. Wilson, 61 Ala. 
434; Cunningham vy. Milner, 56 Ala. 
522; Boswell v. Carlisle, 55 Ala. 554; 
Powell v. Young, 51 Ala, 518; Ven- 
able v. Thompson, 11 Ala. 147; My- 
rick v. Wallace, 5 Ala. A. 398, 59 S 
704. 

Ark.—Ramsey y. Capshaw, 71 Ark. 
408, 75 SW 475; Gates v. Steele, 48 
Ark. 543; Talbot v. Wilkins, 31 Ark. 
411; Henslie v. Brodie, 16 Ark. 511. 

Cal.—Budd vy. Hughes, 176 Cal. 687, 
171 P 287; Bickerdike v. State, 144 
Cal Mes in (8 ePav270-) Dunni-vs Price, 
112 Cal. 46, 44 P 354; Darby v. Ar- 
rowhead Hot Springs Hotel Co., 97 
Cala 8847832 2 Ad54¢%aelussman’ sv. 
Wilkes, 50 Cal. 250; Smith v. Moyni- 
han, 44 Cal. 53; Ellis v. Crawford, 
39 Cal. 523; Greve v. Echo Oil Co., 
Sea AS 21754096 yP 7904, 

Conn.—Johnson y. Blackman, 11 
Conn, 342. 

Fla—Roof v. Chattanooga Wood 
Split Pulley Co., 36 Fla. 284, 18 S 
OT: 
Ga.—Dickey v. Grice, 110 Ga. 315, 
85 SE 291. : 

tl.—Northern, Assur, Co, v. Chi- 
cago Mut. Bldg., etc., Assoc.,, 198 
Tll. 474, 64 NE 979 [aff 98 Ill. A. 
152]; Washburn, etc., Mfg. Co. v. 
Chicago Galvanized Wire Fence Co., 
109 Tl 71;. Silsbury v:> Plumb, 26 
Tll. 287; Klein v. Stubbe, 190 Ill. A. 
211, 213 [cit Cyc]; Broughton v. 
Mitchell, 147 Ill. A. 281;° Martin. v. 
Trainer, 125 Ill. A. 474; Chicago, etc., 
R. Co. v. Beach, 29 Ill. A. 157. 


Ind.—White v. Woods, 183 _ Ind. 
500, 505, 109 NE 761 [quot _ Cyc]; 
Burns y. Thompson, 91 Ind. 146; 


White vy. Woods, (A.) 106 NE 5386, 


587 [quot Cyc]. 

Ind. T.—Smith v. Moore, 2 Ind. T. 
126, 48 SW 1025. } 

Towa.—Wheeler v. Schilder, 183 
Towa 623, 167 NW 534; Dilenbeck v. 
Herrold, 183 Iowa 264, 164 NW 869; 
Moore v. St. Paul F. & M. Ins, Co., 
176 Iowa 549, 156 NW 676; Lanz vy. 
Schumann, 175 Iowa 542, 154 NW 
911; Blumer vy. Schmidt, 164 Iowa 
682, 146 NW 751; Cox v. American 


EVIDENCE 


Express Co., 147 Iowa 137, 124 NW 
202; Weis v. Bach, 146 Iowa 320, 
125 NW 211; In re Shield, 134 Iowa 
559, 111 NW 963, 10 LRANS 1061; 
Aultman Engine, etc., Co. v. Greenlee, 
134 lowa 868, 374, 111 NW 1007 [quot 
Cyce];’ Livingston vy. Stevens, 122 
Iowa 62, 94 NW 925; Clark y. Shan- 
non, 117 Iowa 645, 91 NW 923; Logan 
v. Miller, 106 Iowa 511, 76 NW 1005; 
De Goey v. Van Wyk, 97 Iowa. 491, 
66 NW 787. 

Ky.—Com. vy. Starks, 179 Ky. 592, 
200 SW 939; Williams vy. National 
Cash Register Co., 157 Ky. 836, 848, 
164 SW 112 [quot Cyc]; Levine v. 
Mitchell, etc., Co., 144 Ky. 380, 138 
SW 261; Marks v. Hardy, 78 SW 864, 
25 Kyl 1770;. Moore v. Moore, 78 
SW 141; Provident Sav. L. Assur. 
Soc. v. Johnson, 115 Ky. 84, 72 SW 
754, 24 KyL 1902; Edwards v. Bal- 
lard, 14 B. Mon, 289; Strader v. Lam- 
beth, 7 B. Mon. 589; Lankey v. Mc- 
Elroy, 11 Ky. Op. 102. 

La.—Lyons y. Lawrence, 118 La. 
461, 43 S 51; Cary v. Richardson, 35 
La. Ann, 505; Finley v. Bogan, 20 La. 
Ann. 443; Blake v. Hall, 19 La. Ann. 
49a eMC eVay CONTACT Lb tua. Ann. 
579; Dupuy v. Dupont, 11 La. Ann. 
226; Davis v. Binion, 5 La. Ann, 248; 
Hill vy. Spayenberg, 4 La. Ann. 553; 
Groves vy. Steel, 2 La, Ann. 480, 46 
AmD 551; Mathews vy. Boland, 5 
Rob. 200; In re Hacket, 4 Rob. 290; 
Frost v. Bebout, 14 La. 104; Gravier 
v. Cullion, 11 La. 269; Macarty v. 
Bond, 9 La. 351; Maignan y. Gleises, 
4 La. 1; Rogers v. Hendsley, 2 La. 
597; Prudence v. Bermodi, 1 La. 234; 
Delahoussaye vy. Delahoussaye, 7 
Mart. N. S. 199; Guidry v. Grivot, 2 
Mart. N. S. 18, 14 AmD 193; Barry 
v. Louisiana Ins. Co., 11 Mart. 630; 
Morgan y. Livingston, 6 Mart. 19; 
The Central Mfg., ete., Co., Ltd. v. 
Dareantel, 2 La. A. (Orleans) 444; 
Bord v. Trower, 2 La. A. (Orleans) 
Jabalé 

Me.—Burnham y. Dorr, 72 Me. 198. 
Contra Bell v. Woodman, 60 Me. 
465. 

Md.—Fant v. Sprigg, 50 Md. 551; 
Groshon y. Thomas, 20 Md. 234; 
Crawford v. Brooke, 4 Gill 213. 

Mass.—O’Connell y. Kelly, 114 
Mass. 97; Badger vy. Jones, 12 Pick. 
374. i 


Mich.—Highstone v. Burdette, 61 
Mich. 54, 27 NW 852; Busch v. Pol- 
lock, 41 Mich. 64, 1 NW 921. 

Minn.—Rupley v. Fraser, 132 Minn. 
311, 156 NW 3850; Pfeifer v. National 
Live Stock Ins. Co., 62 Minn. 536, 
64 NW 1018; Horn vy. Hansen, 56 

inn. 43,:57 NW <815,'22 LRA 617; 
Northwestern Railroader v. Cyclone 
Steam Snow Plow Co., 49 Minn. 133, 
51 NW 658; National Car, etc., Build- 
er v. Cyclone Steam Snow Plow Co., 
49 Minn. 125, 51 NW 657; Sanborn v. 
Sturtevant, 17 Minn. 194; Van Eman 
v. Stanchfield, 10 Minn. 255. 

Miss—Magruder v. Palmer, i109 
Miss. 516, 69 S 498; Rice v. Troup, 
62 Miss. 186; Whitney v. Cowan, 55 
Miss. 626. 

Mo.—McKee v. St. Louis, 17 Mo. 
184; McKim y. Metropolitan St. R. 
Co., 196 Mo. A. 544, 196 SW 433; 
Leckie v. Bennett, 160 Mo. A. 145, 
141 Sw 706; Cordes y. Straszer, 8 
Mo. A. 61. 

Nebr.—Hauth v. Sambo, 100 Nebr. 
160, 158 ‘NW 1036; Fitzgerald v. 
Stock Yards Co., 89 Nebr., 393, 131 
Nw 612, 33 LRANS 983; Heisler 
Pumping Engine Co. y. Baum, 86 
Nebr. 1, 124 NW 916, 1386 AmSR 
660; Barbar v. Martin, 67 Nebr. 445, 
98 NW 722; Sheehy v.' Fulton, 38 
Nebr. 691, 57 NW 395, 41 AmSR 567; 
Wayne First Nat. Bank y. Tolerton, 
ete., Co., 5 Nebr. (Unoff.) 43, 97 NW 
248: Crockett v. Miller, 2 ‘Nebr. 
(Unoff.) 292, 96 NW 491. ' 

Ney.—California Bank y. White, 14 
Nev. 373. 


a a a ae 


} 
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it by parol evidence his adversary, although a party 
to the instrument, must be equally free to do so.7? 
This has been held tv be true with respect to writ- 


N. H.—French v. Westgate, 71 
N. H. 510, 53 A 310; Libby v. Mt. 
Monadnock Mineral Springs, ete,;.Co., 
67 N. H. 587, 32 A 772: Wilson v. 
Sullivan, 58 N. H. 260; Stone yv, Ald- 
mich, 6°43 saN.- oo. 2; Fiske v. Mc- 
Gregory, 34 N. H. 414; Furbush v. 
Goodwin, 25 N. H. 425; Edgerly v. 
Emerson, 23 N. H. 555, 55 AmD 207; 
Low v. Blodgett, 21 N. H. 121; Wood- 
man v. Eastman, 10 N. H. 359. 

N. J-—Shreve v. Crosby, 72 N. J. L. 
491, 63 A_ 333; Plainfield First Nat. 
Bank y. Dunn, 55 N. J. L. 404, 27 A 
908; Bird v. Davis, 14 N. J. Hq. 467. 

N. Y.—Hankinson y. Vantine, 152 
N. Y. 20, 46 NE 292 [rev 10 Misc. 
185, 30 NYS 1040]; Lowell Mfg. Co. 
Vv. Safeguard EH: Ins) Co. 88 Na Wy. 
591; Sprague vy. Hosmer, 82 N. Y. 
466; Brown v. Thurber, 77 N. Y. 
613, 58 HowPr 96; McMaster y. In- 
Surance Co. of North America, 55 
N. Y. 222, 14 AmR 239; Coleman v. 
Elmira First Nat. Bank, 53 N. Y. 
388; Lee v. Adsit, 87 N. Y. 78; Baton 
v. Alger, 2 Abb. Dec. 5, 2 Keyes 41; 
Emmett y. Penoyer, 76 Hun 551, 28 
NYS 234 [rev on other grounds 151 
N. Y. 564 mem, 45 NE 1041 mem]; 
Norton vy. Keogh, 42 Hun 611; Church 
vy. Kidd, 3 Hun 254, 5 Thomps. & C. 
454; McArthur vy. Soule, 66 Barb. 423; 
Taylor v. Baldwin, 10 Barb. 582; 
Warburton y. Camp, 55 N. Y. Super. 
290, 14 NYSt 755; Mason v. Decker, 
Z20N-s Yee SUDCI aa Lilo fate. 72) Newer 
595, 28 AmR 190]; Earle v. Crane, 6 
Duer 564; Dumois y. New York, 37 
Misc. 614, 76 NYS 161; Williams v. 
Fisher; 8 Misc. 314, 28 “NYS 11739: 
Josephson vy. Gens, 141 NYS 522; New 
York House Wrecking Co. v. Fried- 
man, 135 NYS 665; Fox v. McComb, 
18 NYS 611; Turver v. Field, 13 NYSt 
12; New Berlin Overseers of Poor v. 
ewe Overseers of Poor, 10 Johns. 


N. C—Reynolds v. Magness, 24 
Ne @ae2 6: 

N. D.—Luther y. Hunter, 7 N. D. 
544, 75 NW 916. 

Oh.—Clapp v. Huron County Bank- 
ing Co., 50 Oh. St. 528, 35 NE 308. 

Or.—Robison vy. Oregon-Washing- 
ton, R.,, etc:, Co.; 90 Or, 490, 176 Pe 
594; Smith v. Farmers’. etc., Nat. 
Bank, -57 Or. 82, 110 FP 410; Pacific 
Biscuit Co. v. Dugger, 42 Or. 513, 
MORRO 2S. 

Pa.—Com, v. Contner, 21 Pa. 266. 

S. D.—Emerson-Brantingham Impl. 
Co. vy. Ddgar, 39 S. D139) 1638" Nive 
57>) Haas) Ve buins, p22 (5  DiepAL 
115 NW 104. 

Tenn.—Myers v. Taylor, 107 Tenn. 
364, 64 SW 719; August v. Seeskind, 
6 Coldw. 166. 

Tex.—Kahle y. Stone, 95 Tex. 106, 
65 SW 623; Johnson vy. Portwood, 89 
Tex. 235, 34. SW 596, 787; Hughes 
vy. Sandal, 25 Tex. 162; Hornbeck v. 
Barker, (Civ. A.) 192 SW 276; Brant- 
ley v. Brartley, (Civ. A.) 145 SW 
1024; Jarvis v. Matson, 52 Tex. Civ. 
A. 170, 113 SW 326;: Randolph wv 
Junker, 10 Tex. Civ; “Ax ‘5177 21 Siw; 
Byayil 

Vt.—Fonda vy. Burton, 63 Vt. 355, 
22, A 594, 

Va.—Roselle v. Com., 110 Va. 235, 
65 SE 526; Bruce v. John L. Roper 


Lumber Co., 87 Va. 381, 13 SE 153, 
24 AmSR 657. 
Wash. — Godefroy v. Hupp, 93 


Wash. 371, 160 P 1056, AnnCas1918H 
494; Watson vy. Hecla Min. Co., 79 
Wash. 388, 140 P 317; Kendall v. 
Johnson, 51 Wash. 477, 99 P 310; 
Bright v. Hanover F. Ins. Co., 48 
Wash. 60, 92 P 779; Corbin v. Orien- 
tal Trading Co., 32 Wash. 668, 73 
P 781; Carmack v. Drum, 32 Wash. 
236,.73 P 877, 785; HElliott v.. Puget 
Sound, etc.,. SS. Co., 22 Wash. 220, 
On ee eo. 

“Strangers to a contract are, of 
course, not bound by it, and the rule 
excluding extrinsic evidence in the 
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ings of all kinds, as for example, deeds;‘* mort- 
gages;"* leases;"® bills of sale;*® contracts of sale;*" 
licenses ;*® insurance policies,‘ and contractual re- 
Corporate records are not conclusive on 
strangers to the corporation but may be contra- 
dicted by them ** or by the corporation in an action 


ceipts.®° 


EVIDENCE 


it was entered into for his benefit.$? 
third person not a party to an instrument claims 
rights or benefits thereunder and seeks to take ad- 
vantage thereof, 
him as much as to a party, and he is not entitled to 
introduce evidence to vary or contradict the writ- 


[§§ 1725-1727 


But where a 


the parol evidence rule applies to 


to which such persons are parties,S? and even a | ing,’® for the general rule against varying a writ- 


judicial record is not conclusive upon persons not 
parties or privies to the action or proceeding.** 
Conversely, the right to vary or add to the con- 
sideration of a contract by parol or extrinsic evi- 
dence,’* is, as a general rule, confined to the par- 


ties thereto, or their successors.*® 


[§ 1726] b. Third Person Claiming under In- 
The rule which forbids the terms of a 
written contract to be varied by parol evidence °° 
does not preclude one not a party to the contract 
from showing that he has rights under it, because 


strument. 


construction of writings is inapplica- 
ble in such cases; and it is relaxed 
where either one of the parties be- 
tween whom the question arises is a 
stranger to the written agreement, 
and does not claim under or through 
one who is a party to it. In such 
case the rule is binding upon 
neither.” Horn v. Hansen, 56 Minn. 
48, 47, 57 NW 315, 22 LRA 617. 

{a] Testimony of a party is ad- 
missible to vary or contradict the 
terms of the writing. Sigafus v. 
Porter, 84 Fed. 430, 28 CCA 443; 
Hensley v. Brodie, 16 Ark. 511; High- 
stone v. Burdette, 61 Mich. 54, 27 
NW 852; Luther y. Hunter, 7 N. D. 
544, 75 NW 916. 

[b] Forced heirs have the same 
right as creditors to annul absolutely 
and by parol evidence the simulated 
contracts of those from whom they 


inherit, even beyond their legitim. 
Rion v. Reeves, 122 La. 650, 48 S 
138. 


{[c] Evidence to support instru- 
ment.—Where a person not a party 
to an instrument has_ introduced 
parol evidence to vary its terms and 
show that it is not what it purports 
to be and does not express the true 
intent of the parties, one of the par- 
ties to the instrument may introduce 
parol evidence to support it and show 
that by its terms the true intent of 
the parties is expressed and gener- 
ally established the bona fides of the 
transaction. Smith y. Moore, 2 Ind. 
T,. 126, 48 SW 1025. 

[d] A trustee in insolvency pro- 
ceedings is in contemplation of the 
law a stranger to a bill of sale exe- 
cuted by the insolvent, for he takes 
by virtue of his office for the benefit 
of creditors. Grove vy. Rentch, 26 
Md. 367. 

fe] A curator ad hoc who, al- 
though mentioned in a notarial act 
as assisting the minor purchaser, 
does not sign it, is a third person, 
and may show by parol that the 
price, stated to have been paid in 
cash by the minor, was paid by him- 
self, partly cash and the balance by 
his note. Benoit v. Broussard, 19 La. 
387. 

-([f] One of two joint tort-feasors 
can avail himself of a release of the 
other, and is therefore not a stranger 
to the release to that extent, but he 
is a stranger to the instrument in 
the sense in which the term is used 
in the rule that in a suit between a 
party to a contract and a stranger 
thereto neither is concluded by the 
writing, but either may contradict it 
by parol evidence. O’Shea v. New 
York, etc.,.R. Co., 105 Fed. 559, 44 
CCA 601 [disappr Denver, ete. R. 
Go,. v; Sullivan, 21 .Colo, 302, 41 P 
501; Goss yv. Ellison, 136 Mass. 503; 
Brown v. Cambridge, 3 Allen (Mass.) 
474]. 

{g] Principal and agent.—In an 
action by a principal upon a contract 


[§ 1727] 


made by his agent in his behalf, 
against the other party to the con- 
tract, the rule excluding parol evi- 
dence to vary the contract would 
apply, but in an action by the princi- 
pal against the agent to recover the 
true consideration received by the 
agent for the sale of property owned 
by the principal, under a contract in 
the agent’s name, the rule does not 
apply. Barbar v. Martin, 67 Nebr. 
445, 93 NW 722. 

[h] In a contest between a party 
and a privy of the other party to a 
contract or other writing neither can 
introduce evidence to vary or contra- 
dict the writing. W. C. Belcher 
Land Mortg. Co. v. Norris, (Tex. Civ. 
A.) 78 SW 390. 

[fi] Cases explained and reconciled. 
—There are a few cases in which 
the right of parties to a written in- 
strument to contradict or impeach it 
in a controversy with strangers has 
been denied, but in cases of this 
character the true ground of the de- 
cision is that the rights of third 
persons have intervened so as to 
estop the parties from denying that 
the effect of the instrument is wnat 
its terms import. See infra § 1729. 

73. Ga.—Dickey v. Grice, 110 Ga. 
315, 35 SEH 291. 

Ind.—Decker y. Mahoney, (A.) 116 
NE 57. 
aoe Y.—Walton v. Cronly, 14 Wend. 

Tex.—Kahle vy. Stone, 95 Tex. 106, 
65 SW 623; Hart v. Meredith, 27 Tex. 
Civ. A. 271, 65 SW 507. 

Utah.—Olmstead y. Oregon Short 
Line R. Co., 27 Utah 515, 76 P 557. 

Wash. — Carmack vy. Drum, 32 
Wash. 236, 73 P 377, 785. 

74 Powell v. Young, 51 Ala. 518; 
De Goey v. Van Wyk, 97 Iowa 491, 
66 NW_ 787; Shearer vy. Bapson, 1 
Allen (Mass.) 486. 

[a] A third person may show a 
mortgage to be void, although the 
evidence contradicts the express 
terms thereof. Aleshire y. Lee Coun- 
ty Sav. Bank, 105 Ill. A. 32. 

75. Gates y. Steele, 48 Ark. 539, 
4 SW 538; Broughton y. Mitchell, 147 
Till. A. 281; Walker Ice Co. v. Amer- 
ican Steel, ete., Co., 185 Mass. 463, 
70 NE 937; Mitchell v. Gulf, ete. R. 
@o., 61 “Tex Civ Ax 4015 927 SWie266; 
130 SW 735. 

76... Hart v. shox, 166 NYS —793 
Grepory ve Murrell) "a0 2 No Cr 233); 
Pacific Biscuit Co. y. Dugger, 42 Or. 
5138, 70 PB 523. 

77. Cohen y. Edinberg, 225 Mass. 
177, 114 NE 294; Godefroy v. Hupp, 
93 Wash. 371, 160 P 1056, AnnCas 
1918E 494. 

Ris Wooster vy. Simonson, 20 Fed. 

79. —Miller, vy, lome, Ins. Go, a 
Ni J. te 175, 58 A. 983) Pittman y: 
nee: 24 Tex. Civ. A. 5038, 59 SW 


80. Dilenbeck v. Herrold, 183 Iowa 


ing by parol or extrinsie evidence **: applies to all 
rights which originate in the writing or in the rela- 
tion established .thereby.®° 

4, Controversies between Parties on 
Same Side of Instrument. The rule excluding parol 
evidence to vary a writing ®t has been held to be 
not applicable in a controversy between parties to 
the instrument whose interests thereunder are the 
same, or their privies, as in the case of contests 
between grantors, 
obligees, or between privies of parties on the same 


grantees, codbligors, or ¢o- 


264, 164 NW 869; Hauth y. Sambo, 
100 Nebr. 160, 158 NW 1036; Furbush 
v. Goodwin, 25 N. H. 425. 

Sl. “Northiand» Produce) \Cow ) ws 
Stephens, 116 Minn. 23, 123 NW 93; 
State v. Guertin, 106 Minn. 248, 119 
NW 43, 130 AmSR 610. 
aoe In re Kisner, 254 Pa. 597, 99 A 
168. < 
Pig Ala.—Watson vy. Holly, 57 Ala. 
335. 

Ark.—State vy. Martin, 20 Ark. 629. 

N. J.—Den vy. Clark, 10 N. J. L. 
217, 18 AmD 417. 

ee Se ey v. Wallace, 2 Heisk. 
658. 

Eng.—Sergeson y. Sealey, 2 Atk. 
412, 26 Reprint 648. 

84. See supra §§ 1555-1569. 

85. Shattuck, etc., Warehouse Co. 
v. Gillelen, 154 Cal. 778, 99 PB 348; 
Pope v. Taliaferro, (Tex. Civ. A.) 
115 SW 309; Brown v. Wisner, 51 
Wash. 509, 99 P 581. 

86. See supra § 1380. 

87. See supra § 1648. 

88. Cal.—Spangenberg vy. Nesbitt, 
22 Cal. A. 274, 134 P 3438. 

Ill.—Schultz vy. Plankinton Bank, 
i Tll. 116, 30 NE 346, 383 AmSR 


2 ar ee, v. Aumon, 119 Ind. 
06. 


7, 20 NE 
Iowa.—Blumer vy. Schmidt, 164 
Iowa 682, 146 NW 751. 


Me.—McLellan v. Cumberland Bank, 
24 Me. 566 [foll Bell v. Woodman, 
60 Me. 465]. 

Mda.—Dronenburg vy. Harris. 108 
Ma, 597, 614, 71 A 81 [cit Cyc]. 

Mass.—Cohen vy. Edinberg, 225 
Mass. 177, 114 NE 294. 

Minn.—Current v. Muir, 99 Minn. 
1, 108 NW _ 870; Sayre v. Burdick, 
47 Minn. 367, 50 NW 245. 

Mo.—Schneider v. Kirkpatrick, 80 
Mo. A, 1465. 

N. H.—Libby. v. Monadnock Min- 
eral Spring, etc., Co.. 67 N. H. 587, 
32 -A 772. 

N. Y.—Selchow v. Stynus, 26 Hun 
145; Spingarn vy. Rosenfeld, 4 Misc. 
523, 24 NYS (733. 

Or—Muir vy. Morris, 80 Or. 378, 154 
Pati Lot. Peisb. 

Pa.—Johnson v. Stewart, 243 Pa. 
485, 499, 90 A 349 [quot Cyc]. 

S. D.—Haag v. Burns, 22 S. D. 51, 
115 NW 104. 

Tex.—Vansicke v. Watson, 108 Tex. 
37, 123 SW 112 [mod—€Ciy. A.) 114 
SW 1160]; Johnson v. Portwood, 89 
Tex. 235, 34 SW 596, 787. 

Wash.—Union Mach., ete. Co. v. 
Darnell, 89 Wash. 226, 154 P 183. 

89. See supra § 1380. 

90. Current v. Muir, 99 Minn. 1, 
108 NW 870; Minneapolis, ete, R. 
Co. v. Home Ins. Co., 55 Minn. 236, 
56 NW 815, 22 LRA 390; Wodock vy. 
Robinson, 148 Pa. 503, 24 A 73; John- 
ston vy. Charles Abresch Co., 123 Wis. 
130, 101 NW 395, 107 AmSR 995, 
68 LRA 934, 

91. See supra § 1380. 


For later cases, developments and changes in the law see cumulative Annotations, same title, page and note number. 


§§ 1727-1729] 


side.?? 


[§ 1728] E. Waiver of Benefit of Rule. Where 
a party who is entitled to the benefit of the rule 
prohibiting the admission of parol evidence to vary 
or contradict a writing °* waives the benefit thereof 
by allowing such evidence to be received without ob- 
jection and without any effort to have it stricken 
from the minutes or disregarded by the trial court, 
he cannot, after the trial has closed and the case 
has been decided against him,-invoke the rule in or- 
der to secure a reversal of the judgment by an ap- 
So also where one party has intro- 
duced evidence of the conversations 


pellate court. 


92. Sprague v. Beamer, 45 Ill. A. 
ees Tilghman’s Succe., its Rob. 
(lua.) 124; Lee v. Adsit, 87 N. Y. 78; 
Thomas v. Truscott, 53 Barb. (N. Y.) 
200; Rymer v. South Penn Oil Co., 
54 W. Va. 530, 49 SE 559. 

[a] Interpleader suit.—Rymer v. 
South Penn Oil Co., 54.W. Va. 530, 
46 SE 559. 

93. See supra § 1380. 

94. Weight of evidence which 
should have been excluded on ob- 
jection see infra § 1783. 

95. Beckwith vy. Talbot, 2 Colo. 
Goo brady Vv. Nally lol N. Ys 258, 
45 NE 547 [rev 8 Misc. 9, 28 NYS 
64]; Schwersenski y. Vineberg, 19 
Ati oi -ot3 path 7 Montr; Q: -B: 


137]. 
96. U. S.—Brady v. Kern, 222 Fed. 
873, 138 CCA 299. 


Conn.—Arbeiter v. Day, 89 Conn. 
155. 
ITowa.—Hallenbeck  v. 


Garst, 96 
Iowa 509, 65 NW 417. \ 

N. Y.—Barranco vw 
Mise. 666, 32 NYS 914. 

Vt.—Perkins vy. Adams, 30 Vt. 
230. 

Va.—Witz v. Fite, 91 Va. 446, 22 
SE 171. 

{a] Evidence not waiving objec- 
tion.— Muller v. Bernstein, 198 Ill. 
A, 104. 

97. See supra §§ 1530-1721. 

98. U. S—In re Luckenbill, 127 
Fed. 984. 
ae eral v. Tapp, 52 Ala. 


Towner, 11 


‘ 


and negotiations 


I I Tar, 


EVIDENCE 


[§ 1729] F. 


Hee oe ree th WenCook. (30) eA nics 
athe 

Cal.—National Bank of Commerce 
Vie pOCUIbm. €se Cal. «Al 1696, > S692: 
981 


Colo.—Durkee y. Jones, 27 Colo. 
159, 60 P 618. 

Ga.—Kilpatrick vy. Strozier, 67 Ga. 
247; Hardy v. Boyer, 7 Ga. A. 472, 
67 SE 205. 

La.—Ragsdale v. Ragsdale, 105 La. 
405, 29 S 906; Prevost v. Ellis, 11 
Rob. 56; Central Mfg., etc., Co. v. 
Darcantel, 2 La. A. (Orleans) 444. 

Md.—Campbell v. Lowe, 9 Md. 500, 
66 AmD 389; Alderson v. Ames, 6 
Md. 52. 

Mass.—Taylor v. Kennedy, 228 
Mass. 390, 117 NE 901; Hannum v. 
Kingsley, 107 Mass. 355. 

Mo.—Mackey y. Jenkins, 62 Mo. 
A. 618; Mayer v. Keith, 55 Mo. A. 
Lone 

N. C.—Williams v. Lewis, 158 N. 
Cc. 571,74 SEH 17; White Co. v. Car- 
roll, 147 N. C. 330, 61 SH 196; Greene 
County v. Holliday, 3 N. C. 384. 

Pa.—Helter v. Glasgow, 79 Pa. 
St. 79, 21 AmR 46; Heilner v. Imbrie, 


6 Serge. & R. 401; Scott v. Burton, 
2 Ashm, 312. 
Ss. D.—wWindhorst v. Bergendahl, 


21 S. D. 218, 111 NW 544, 130 AmSR 
Sree ear iee vy. Deslonde, 69 Tex. 
458, 6 SW 786; Cooke v. Bremond, 
27 Tex. 457, 86 AmD 626; Erwin v. 
E, I. Du Pont de Nemours Powder 
Co., (Civ. A.) 156 SW 1097. 
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leading up to a written agreement, the other party 
may give evidence as to the same matters, notwith- 
standing an objection that the evidence offered by 
him tends to vary or contradict the writing.®¢ 


Rights of Third Persons. Even 


though some of the execptions to the parol evidence 
rule *? might warrant the introduction of parol evi- 
dence to show the true contract evidenced by the 
writing, or some collateral agreement and the like, 
the rights of a third person may intervene so as to 
preclude the admission of any evidence whatever 
to show the transaction or the effect of the instru- 
ment to be other than it appears to be on its face.®§ 


Vt.—Tabor v. Cilley, 53 Vt. 487; 
Sanford v. Norton, 17 Vt. 285. 

Va.—Siter v. McClenachan, 2 Gratt. 
(63 Va.) 280. 

“Tf the evidence be good to explain 
what the parties meant, as between 
themselves, it cannot be so as to 
third persons, who have governed 
themselves by the words used in the 
writing.’ Greene County v. Holli- 
day, 3 N. C. 384. 

[a] Property covered by mortgage. 
—‘It is not permitted the mortgagee 
to show, as against an innocent pur- 
chaser, that his mertgage, describ- 
ing the property of a certain descrip- 
tion, covered, or applied to, property 
of a different description.’ New 
Hampshire Cattle Co. v. Bilby, 387 
Mo. A. 48, 47. 

[b] Consideration.—(1) The rights 
of third persons may intervene so 
as to preclude the admission of parol 
evidence to vary the statements of 
a deed or note as to the considera- 


tion. Macomb vy. Wilkinson, 83 Mich. 
486, 47 NW 336; Kilpatrick vy. Kil- 
patrick, 23 Miss. 124, 55 AmD 79; 


Duval v. Bibb, 4 Hen. & M. (14 Va.) 
113,-4 AmD-506, (2)) “Thus! it has 
been held that if a deed is impeached 
by creditors of the grantor for 
fraud, actual or constructive, it can- 
not be supported by evidence of a 
consideration different from that al- 
leged in it. Galbreath v. Cook, 30 
Ark. 417. Contra Grote v. Meyer, 6 
Oh. Dec. (Reprint) 1025, 9 AmLRec 
623. 
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